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Power  District.  46236-46237 
Valley  Authority,  46238-46239 
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Title  3— 

The  President 


Executive  Order  13313  of  July  31,  2003 

Delegation  of  Certain  Congressional  Reporting  Functions 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  301  of  title  3, 
United  States  Code,  it  is  hereby  ordered  as  follows: 

Section  1.  The  functions  of  the  President  of  submitting  certain  recurring 
reports  to  the  Congress  are  assigned  as  follows: 
(a)  The  Secretary  of  State  shall  submit  the  following  reports: 

1.  Report  on  Kosovo  Peacekeeping,  consistent  with  section  1213  of  Public 
Law  106-398; 

2.  Report  on  Bosnia  and  U.S.  Forces  in  NATO-Led  Stabilization  Force 
(SFOR),  consistent  with  section  7(b)  of  Public  Law  105-174  and  section 
1203(a)  of  Public  Law  105-261; 

3.  Report  on  Partnership  for  Peace  Developments,  consistent  with  section 
514  of  Public  Law  103-236  (22  U.S.C.  1928  note); 

4.  Report  on  U.S.  Military  Personnel  and  U.S.  Civilian  Contractors  in 
Colombia,  consistent  with  section  3204(f)  of  Public  Law  106-246; 

5.  Report  on  Nuclear  Nonproliferation,  consistent  with  section  601(a)  of 
Public  Law  95-242,  as  amended  by  Public  Law  103-236  (22  U.S.C.  3281(a)); 

6.  Report  on  Resolution  of  the  Cyprus  Dispute,  consistent  with  section 
620C(c)  of  Public  Law  87-195,  as  amended  by  Public  Law  95-384  (22 
U.S.C.  2373(c)); 

7.  Report  on  Peacekeeping,  consistent  with  section  4  of  Public  Law  79- 
264,  as  amended  (22  U.S.C.  287b); 

"8.    Report    on    Proposed    Refugee    Admissions,    consistent    with    section 
207(d)(1)  of  Public  Law  96-212  (8  U.S.C.  1157(d)(1)); 

9.  Report  on  Continued  Compliance  With  the  Provisions  of  the  Jackson- 
Vanik  Amendment,  consistent  with  sections  402(b)  and  409(b)  of  Public 
Law  93-618,  as  amended  (19  U.S.C.  2432(b),  2439(b)); 

10.  Report  Regarding  Conditions  in  Burma  and  U.S.  Policy  Toward  Burma, 
consistent  with  section  570(d)  of  Public  Law  104-208; 

11.  Report  on  Tibet  Negotiations,  consistent  with  section  613(b)  of  Public 
Law  107-228  (22  U.S.C.  6901  note); 

12.  Report  on  Strategy  for  Meeting  Security  Needs  of  Afghanistan,  con- 
sistent with  section  206(c)(2)  of  Public  Law  107-327  (22  U.S.C.  7536(c)(2)); 

13.  Report  on  Proliferation  of  Missiles  and  Essential  Components  of  Nu- 
clear, Biological,  Chemical,  and  Radiological  Weapons,  consistent  with  sec- 
tion 1308(a)  of  Public  Law  107-228  (50  U.S.C.  2368(a)); 

14.  Report  on  the  National  Emergency  With  Respect  to  Proliferation  of 
Weapons  of  Mass  Destruction,  Executive  Order  12938,  consistent  with  section 
204(c)  of  the  International  Emergency  Economic  Powers  Act.  50  U.S.C. 
1703(c),  and  section  401(c)  of  the  National  Emergencies  Act,  50  U.S.C. 
1641(c); 

15.  Report  on  Adherence  to  and  Compliance  With  Arms  Control  Agree- 
ments and  Nonproliferation  Agreements  and  Commitments,  consistent  with 
section  403  of  Public  Law  87-297,  as  amended  (22  U.S.C.  2593a); 
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16.  Report  on  Chemical  Weapons  Convention  Inspections,  consistent  with 
section  309  of  the  Chemical  Weapons  Convention  hnplementation  Act  of 
1998  (22  U.S.C.  6728); 

17.  Report  on  U.S.  Participation  in  the  United  Nations,  consistent  with 
section  4  of  Public  Law  79-264,  as  amended  (22  U.S.C.  287b);  and 

18.  Report  on  Russian  Proliferation  to  Iran  and  Other  Countries  of  Prolifera- 
tion Concern,  consistent  with  section  1206  of  Public  Law  107-314  (22  U  S  C 

,  5952  note). 

(b)  The  Secretary  of  the  Treasury  shall  submit  the  following  reports: 

1.  Report  on  the  National  Emergency  With  Respect  to  Libya,  Executive 
Order  12543,  consistent  with  section  401(c)  of  the  National  Emergencies 
Act,  50  U.S.C.  1641(c),  and  section  204(c)  of  the  International  Emergency 
Economic  Powers  Act,  50  U.S.C.  1703(c); 

2.  Report  on  the  National  Emergency  With  Respect  to  the  Western  Balkans, 
Executive  Order  13219,  consistent  with  section  401(c)  of  the  National  Emer- 
gencies Act,  50  U.S.C.  1641(c),  and  section  204(c)  of  the  International  Emer- 
gency Economic  Powers  Act,  50  U.S.C.  1703(c); 

3.  Report  on  the  National  Emergency  With  Respect  to  the  Risk  of  Nuclear 
Proliferation  Relating  to  the  Disposition  of  Highly  Enriched  Uranium  Ex- 
tracted from  Nuclear  Weapons  of  the  Government  of  the  Russian  Federation, 
Executive  Order  13159,  consistent  with  section  401(c)  of  the  National  Emer- 
gencies Act,  50  U.S.C.  1641(c),  and  section  204(c)  of  the  International  Emer- 
gency Economic  Powers  Act,  50  U.S.C.  1703(c); 

4.  Report  on  the  National  Emergency  With  Respect  to  Burma,  Executive 
Order  13047,  consistent  with  section  401(c)  of  the  National  Emergencies 
Act,  50  U.S.C.  1641(c),  and  section  204(c)  of  the  International  Emergency 
Economic  Powers  Act,  50  U.S.C.  1703(c); 

5.  Report  on  the  National  Emergency  With  Respect  to  Middle  East  Ter- 
rorism, Executive  Order  12947,  consistent  with  section  401(c)  of  the  National 
Emergencies  Act,  50  U.S.C.  1641(c),  and  section  204(c)  of  the  International 
Emergency  Economic  Powers  Act,  50  U.S.C.  1703(c); 

6.  Report  on  the  National  Emergency  With  Respect  to  the  1979  Iranian 
Emergency  and  Assets  Blocking,  Executive  Order  12170,  consistent  with 
section  401(c)  of  the  National  Emergencies  Act,  50  U.S.C.  1641(c),  and 
section  204(c)  of  the  International  Emergency  Economic  Powers  Act  50 
U.S.C.  1703(c);  , 

7.  Report  on  the  National  Emergency  With  Respect  to  hanian  Petroleum 
Resources,  Executive  Order  12957,  consistent  with  section  401(c)  of  the 
National  Emergencies  Act,  50  U.S.C.  1641(c).  and  section  204(c)  of  the 
International  Emergency  Economic  Powers  Act,  50  U.S.C.  1703(c); 

8.  Report  on  the  National  Emergency  With  Respect  to  Significant  Narcotics 
Traffickers  Centered  in  Colombia,  Executive  Order  12978,  consistent  with 
section  401(c)  of  the  National  Emergencies  Act,  50  U.S.C.  1641(c),  and 
section  204(c)  of  the  International  Emergency  Economic  Powers  Act  50 
U.S.C.  1703(c); 

9.  Report  on  the  National  Emergency  With  Respect  to  Persons  Who  Commit, 
Threaten  to  Commit,  or  Support  Terrorism,  Executive  Order  13224,  consistent 
with  section  401(c)  of  the  National  Emergencies  Act,  50  U.S.C.  1641(c), 
and  section  204(c)  of  the  International  Emergency  Economic  Powers  Act 
50  U.S.C.  1703(c); 

y 

10.  Report  on  the  National  Emergency  With  Respect  to  Sierra  Leone  and 
Liberia,  Executive  Order  13194,  consistent  with  section  401(c)  of  the  National 
Emesgencies  Act,  50  U.S.C.  1641(c),  and  section  204(c)  of  the  International 
Emergency  Economic  Powers  Act,  50  U.S.C.  1703(c); 

11.  Report  on  the  National  Emergency  With  Respect  to  Sudan,  Executive 
Order  13067,  consistent  witii  section  401(c)  of  the  National  Emergencies 


Act,  50  U.S.C.  1641(c),  and  section  204(c)  of  the  International  Emergency 
Economic  Powers  Act,  50  U.S.C.  1703(c); 

12.  Report  on  the  National  Emergency  With  Respect  to  Iraq,  Executive 
Order  12722,  consistent  with  section  401(c)  of  the  National  Emergencies 
Act,  50  U.S.C.  1641(c),  and  section  204(c)  of  the  International  Emergency 
Economic  Powers  Act,  50  U.S.C.  1703(c); 

13.  Report  on  the  National  Emergency  With  Respect  to  the  Development 
Fund  for  Iraq,  Executive  Order  13303,  consistent  with  section  401(c)  of 
the  National  Emergencies  Act,  50  U.S.C.  1641(c),  and  section  204(c)  of 
the  International  Emergency  Economic  Powers  Act,  50  U.S.C.  1703(c); 

._  14.  Classified  Report  on  the  Status  of  Sanctions  Imposed  on  Significant 
Foreign  Narcotics  Traffickers,  consistent  with  section  804(d)  of  Public  Law 
106-120  (21  U.S.C.  1903(d)); 

15.  Report  on  Telecommunications  Payments  Made  to  Cuba  Pursuant  to 
Department  of  the  Treasury  Specific  Licenses,  consistent  with  section 
1705(e)(6)  of  Public  Law  102-484,  as  amended  by  Public  Law  104-114 
(22  U.S.C.  6004(e)(6)); 

16.  Report  on  the  National  Emergency  With  Respect  to  Persons  Under- 
mining Democratic  Processes  or  Institutions  in  Zimbabwe,  Executive  Order 
13288,  consistent  with  section  401(c)  of  the  National  Emergencies  Act,  50 
U.S.C.  1641(c),  and  section  204(c)  of  the  International  Emergency  Economic 
Powers  Act,  50  U.S.C.  1703(c);  and 

17.  Report  on  International  Debt  Relief,  consistent  with  section  1000(a)(5) 
ofPublic  Law  106-113. 

(c)  The  Secretary  of  Defense  shall  submit  the  following  reports: 

1.  Report  on  Kosovo  Benchmarks,  consistent  with  section  1212(c)  ofPublic 
Law  106-398; and 

2.  Report  on  the  National  Emergency  With  Respect  to  Terrorist  Attacks 
on  the  United  States,  Proclamation  7463  of  September  14,  2001,  consistent 
with  section  401(c)  of  the  National  Emergencies  Act,  50  U.S.C.  1641(c), 
and  section  204(c)  of  the  International  Emergency  Economic  Powers  Act, 
50  U.S.C.  1703(c). 

(d)  The  Secretary  of  Commerce  shall  submit  the  Report  on  the  National 
Emergency  Caused  by  the  Lapse  of  the  Export  Administration  Act  of  1979, 
Executive  Order  13222,  consistent  with  section  401(c)  of  the  National  Emer- 
gencies Act,  50  U.S.C.  1641(c),  and  section  204(c)  of  the  International  Emer- 
gency Economic  Powers  Act,  50  U.S.C.  1703(c). 

(e)  The  Director  of  Central  Intelligence  shall  submit  the  following  reports: 

1.  Report  on  Foreign  Economic  Collection  and  Industrial  Espionage,  con- 
sistent with  section  809(b)  ofPublic  Law  103-359  (50  U.S.C.  App.  2170(b)); 
and 

2.  Reports  on  Commerce  With,  and  Assistance  to,  Cuba  from  Other  Foreign 
Countries,  consistent  with  section  108(a)  of  Public  Law  104-114  (22  U.S.C. 
6038(a)). 

(f)  The  Director  of  National  Drug  Control  Policy  shall  submit  the  Report 
on  Support  for  Plan  Colombia,  consistent  with  section  3204(e)  of  Public 
Law  106-246. 

Sec.  2.  Reports  to  the  Congress  described  in  certain  Senate  resolutions  shall 
be  submitted  as  follows: 
'     (a)  The  Secretary  of  State  shall  submit  the  following  reports: 

1.  Report  on  the  Inter- American  Convention  Against  Corruption,  consistent 
with  the  Resolution  of  Advice  and  Consent  to  Ratification  of  the  Inter- 
American  Convention  Against  Corruption  adopted  by  the  Senate  on  July 
27,  2000; 

2.  Report  on  Compliance  With  the  Treaty  on  Conventional  Armed  Forces 
in  Europe,  consistent  with  Condition  5(C)  of  the  Resolution  of  Advice  and 
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Consent  to  Ratification  of  the  Document  Agreed  Among  the  States  Parties 
to  the  Treaty  on  Conventional  Armed  Forces  in  Europe  of  November  19 
1990; 

3.  Report  on  Chemical  Weapons  Convention  Compliance,  consistent  with 
Condition  10(C)  of  the  Resolution  of  Advice  and  Consent  to  the  Chemical 
Weapons  Convention  adopted  by  the  Senate  on  April  24,  1997;  and 

4.  Report  on  Moscow  Treaty  hnplementation,  consistent  with  section  2(2) 
of  the  Resolution  of  Advice  and  Consent  to  Ratification  of  the  Treaty  on 
Strategic  Offensive  Reductions  of  May  24,  2002. 

(b)  The  Secretary  of  Commerce  shall  submit  the  Report  on  the  Status 
of  the  World  Intellectual  Property  Organization  Copyright  Treaty  and  the 
Performance  and  Phonograms  Treaty,  consistent  with  the  Senate's  resolution 
of  ratification  of  October  21, 1998. 

(c)  The  Secretary  of  Defense  shall  submit  the  Report  on  Moscow  Treaty 
hnplementation,  consistent  with  section  2(1)  of  the  Resolution  of  Advice 
and  Consent  to  Ratification  of  the  Treaty  on  Strategic  Offensive  Reducti()ns 
ofMay24,  2002. 

Sec.  3.  In  carrying  out  sections  1  and  2  of  this  order,  officers  of  the  United 
States  shall  ensure  that  all  actions  taken  by  them  are  consistent  with  the 
President's  constitutional  authority  to:  (a)  conduct  the  foreign  affairs  of 
the  United  States;  (b)  withhold  information  the  disclosure  of  which  could 
impair  the  foreign  relations,  the  national  security,  the  deliberative  processes 
of  the  Executive,  or  the  performance  of  the  Executive's  constitutional  duties; 
(c)  recommend  for  congressional  consideration  such  measures  as  the  Presi- 
dent may  judge  necessary  and  expedient;  and  (d)  supervise  the  unitary 
executive  branch. 

Sec.  4.  Nothing  in  this  order  shall  be  construed  to  impair  or  otherwise 
affect  the  functions  of  the  Director  of  the  Office  of  Management  and  Budget 
relating  to  budget,  administrative,  or  legislative  proposals. 

Sec.  5.  This  order  is  intended  only  to  improve  the  internal  management 
of  the  executive  branch  and  is  not  intended  to,  and  does  not,  create  any 
right  or  benefit,  substantive  or  procedural,  enforceable  at  law  or  in  equity 
by  a  party  against  the  United  States,  its  departments,  agencies,  entities, 
officers,  employees  or  agents,  or  any  other  person. 
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new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1778 
[0572-AB90] 

Emergency  and  Imminent  Community 
Water  Assistance  Grants 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Direct  final  rule. 

summary:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulation 
governing  Emergency  Conununity  Water 
Assistance  Grants  (ECWAG).  This  action 
is  needed  to  comply  with  requirements 
set  forth  in  the  2002  Farm  Bill.  The 
intended  effect  is  to  amend  the 
regulation  so  that  it  allows  eligibility  for 
the  program  to  be  extended  to  situations 
where  an  emergency  is  considered 
imminent. 

DATES:  This  rule  will  become  effective 
September  19,  2003,  unless  we  receive 
written  adverse  comments  or  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  September  4, 
2003.  If  we  receive  such  comments  or 
notice,  we  will  publish  a  timely 
document  in  the  Federal  Register 
withdrawing  the  rule.  A  second  public 
comment  period  will  not  be  held. 
Parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time. 
ADDRESSES:  Submit  adverse  written 
comments  or  notice  of  intent  to  submit 
adverse  comments  to  F.  Lamont  Heppe, 
Jr.,  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agricultiu«, 
1400  Independence  Ave.,  SW.,  STOP 
1522,  Room  5168,  South  Building, 
Washington,  DC  20250,  telephone 
number  (202)  720-9550  or  via  facsimile 
transmission  to  (202)  720--il20.  RUS 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  Part 
'  1700).  All  comments  received  will  be 


made  available  for  inspection  in  room 
4034,  South  Building,  Washington,  DC. 
between  8  a.m.  and  4  p.m.  (7  CFR  part 
1.27(b)).  Comments  regarding  the 
information  and  recordkeeping 
requirement  must  be  received  by 
October  6,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Pulkkinen,  Loan  Specialist,  Water 
and  Environmental  Programs,  Rural 
Utilities  Service,  Room  2229  South 
Building,  Stop  1570,  1400 
Independence  Av*.  SW.,  Washington, 
DC  20250-1570.  Telephone:  (202)  720- 
9636,  FAX:  (202)  690-0649,  E-mail: 
rpulkkin@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988,  Civil  Justice  Reform.  RUS  has 
determined  that  this  proposed  rule 
meets  the  applicable  standards  provided 
in  section  3  of  the  Executive  Order.  In 
addition,  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  pre-empted;  no  retroactive 
effect  will  be  given  to  the  rule;  and  in 
accordance  with  section  212(e)  of  the 
Department  of  Agriculture 
Reorganization  Act  of  1994  [f  U.S.C. 
sec.  6912(e)),  appeal  procedures  must  be 
exhausted  before  an  action  against  the 
Department  or  its  agencies  may  be 
initiated. 

Regulatory  Flexibility  Act  Certification 

RUS  has  determined  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibihty  Act  (5  U.S.C.  601  et  seq.). 
The  amendments  reflect  changes  needed 
to  comply  with  requirements  set  forth  in 
the  Farm  Seciuity  and  Rural  Investment 
Act  of  2002. 

Information  Collection  and  Record 
Keeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  RUS  invites  comments  on 
this  information  collection  for  which 


RUS  intends  to  request  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  These  requirements  have  been 
approved  by  emergency  clearance  under 
OMB  Control  Number  0572-0110. 

Comments  on  this  notice  must  be 
received  by  October  6,  2003. 

Conunents  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  fb)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumption  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  may  be  sent  to  F.  Lamont 
Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  1400  Independence  Ave., 
SW.,  Stop  1522,  Room  4034  South 
Building,  Washington,  DC  20250-1522. 

Title:  Emergency  and  Imminent 
Community  Water  Assistance  Grants. 

Type  of  Request:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Estimate  o/ Burden  .Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1 .6  hours  per 
response. 

Respondents:  Not-for-profit 
institutions;  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Number  of  Responses  per 
Respondent:  2.5. 

Estimated  Total  Annual  Burden  on 
Respondents:  400  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078. 

All  responses  to  this  information 
collection  and  recordkeeping  notice  will 
be  siunmarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 
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dental  Policy  Act 


The  Administrator  of  RUS  has 
determined  th^  this  proposed  rule  will 
not  significantlly  affect  the  quality  of  the 
human  enviror  ment  as  defined  by  the 
National  Envin  inmental  Policy  Act  of 
1969  (42  U.S.C  4321  et  seq.).  Therefore, 
this  action  doei  i  not  require  an 


environmental 
assessment 


impact  statement  or 


Catalog  of  Fed<  ral  Domestic  Assistance 
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has 


described  by  this 
listed  in  the  Catalog  of 
Domesi  ic  Assistance  Programs 
0.763— Emergency 
Wj  ter  Assistance  Grants, 
i  ivailable  on  a 
is  from  the 
of  Documents,  the 
G  Qvemment  Printing 
on,  DC,  20402-9325, 
number  (202)  512-1800.  This 
subjpct  to  the  provisions  of 
12372  which  requires 

consultation  with 
)fficials. 


The  program 
proposed  rule 
Federal 
under  number 
Community 
This  catalog  is 
subscription 
Superintendent 
United  States 
Office,  Washinj  t 
telephone 
program  is 
Executive  Orde  • 
intergovermner  tal 
State  and  local 


ou 


Unfunded  Mani  lates 

This  rule  con  ains 
mandates  (und^ 
provision  of 
Mandates  Reforin 
local,  and  tribal  govemmi 
private  sector, 
subject  to  the 
202  and  205  of 
Reform  Act. 

Background 

This  action 
regulation  for 
Conununity 
Program  to  all 
before  an 
occurred. 

The  ECWAG 
by  the  Rxual 
The  grants  are 
nonprofit 
tribes  for  the 
living 

that  create  safe 
water  in  rural 
population  ndt 
inhabitants. 

These  grants 
or  improve 
serving  the  mosi 
communities 
undertaken 


no  Federal 
the  regulatory 
II  of  the  Unfunded 
Act  of  1995)  for  State, 
ents  or  the 
1  herefore,  this  rule  is  not 
re  quirements  of  section 
I  he  Unfunded  Mandates 


emerg  jtfcy 


requuements  o 
Farm  Seciuity 
of  2002  (Pub.  L. 
Bill) 

Under  the  rev 
may  be  made  foi 
emergency  is  i 


aijiends  the  existing 
Emergency 
Water  Assistance  Grant 
grants  to  be  made 
has  actually 


»rogram  was  authorized 
De'  elopment  Act  of  1972. 
to  public  bodies, 
corporations,  and  Indian 

ose  of  improving  rural 
standards  and  for  other  purposes 
i  nd  affordable  drinking 

or  towns  with  a 
xceeding  10,000 


aiaas 


can  I 


be  made  to  construct 
drinfdng  water  facilities 
financially  needy 


Tl  lis  revision  is 


speqifically  to  respond  to 
f|Section6009ofthe 
aj  id  Rural  Investment  Act 
107-171).  (2002  Farm 


moa 


sed  regulation,  grants 
situations  where  an 
inent,  but  has  not  yet 


occurred.  Applicants  will  be  expected  to 
furnish  evidence  that  an  emergency  is 
expected  to  occiu-.  The  2002  Farm  Bill 
also  increased  the  limit  for  the  category 
of  projects  covering  repairs  and 
significant  maintenance  to  $150,000. 

List  of  Subjects  in  7  CFR  Part  1778 

Conununity  development. 
Community  facilities.  Grant  programs — 
housing  and  community  development. 
Loan  program — housing  and  community 
development.  Reporting  and 
recordkeeping  requirements,  Riual 
areas.  Waste  treatment  and  disposal. 
Water  supply,  Watersheds. 

■  Therefore,  the  Rural  Utilities  Service 
revises  7  CFR  part  1778  to  read  as 
follows: 

PART  1778— EMERGENCY  AND 
IMMINENT  COMMUNITY  WATER 
ASSISTANCE  GRANTS 

Sec. 

1778.1  General. 

1778.2  [Reserved] 

1778.3  Objective. 

1778.4  Definitions. 

1778.5  (Reserved] 

1778.6  Eligibility. 

1778.7  Project  priority. 

1778.8  [Reserved] 

1778.9  Uses.  ' 

1778.10  Restrictions. 

1778.11  Maximum  grants. 

1778.12  [Reserved] 

1778.13  Set-aside. 

1 778. 1 4  Other  considerations. 
1778.15-1778.20     [Reserved] 

1778.21  Application  processing. 

1778.22  Planning  development  and 
procurement. 

1778.23  Grant  closing  and  disbursement  of 
funds. 

1778.24-1778.30     (Reserved) 

1778.31  Performing  development. 

1778.32  [Reserved] 

1778.33  [Reeerved] 

1778.34  Grant  servicing. 

1778.35  Subsequent  grants. 

1778.36  [Reserved] 

1778.37  Forms,  Instructions  and  Bulletins. 
1778.38—1778.99     [Reserved] 

1778.100    OMB  control  number. 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  16 
U.S.C.  1005. 

§1778.1    General. 

(a)  This  part  outlines  policies  and 
procediues  for  making  Emergency 
Community  Water  Assistance  Grants 
(ECWAG)  authorized  under  Section 
306A  of  the  Consolidated  Farm  and 
Rural  Development  Act.  (7  U.S.C. 
1926(a)),  as  amended.  Any  processing  or 
servicing  activity  conducted  pursuant  to 
this  part  involving  authorized  assistance 
to  Agency  employees,  members  of  their 
families,  known  close  relatives,, or 
business  or  close  personal  associates,  is 
subject  to  the  provisions  of  subpart  D  of 


part  1900  of  this  title.  Applicants  for 
this  assistance  are  required  to  identify 
any  known  relationship  or  association 
with  an  Agency  employee. 

(b)  Agency  officials  will  maintain 
liaison  with  officials  of  other  Federal, 
State,  regional  and  local  development 
agencies  to  coordinate  related  programs 
to  achieve  rural  development  objectives. 

(c)  Agency  officials  shall  cooperate 
with  appropriate  State  agencies  in 
making  grants  that  support  State 
strategies  for  rural  area  development. 

(d)  Funds  allocated  for  use  in 
accordance  with  this  part  are  also  to  be 
considered  for  use  by  Indian  tribes 
within  the  State  regardless  of  whether 
State  development  strategies  include 
Indian  reservations  within  the  State's 
boundaries.  Indians  residing  on  such 
reservations  must  have  an  equal 
opportunity  along  with  other  rural 
residents  to  participate  in  the  benefits  of 
this  program.  This  includes  equal 
application  of  outreach  activities  of 
Field  Offices. 

(e)  Federal  statutes  provide  for 
extending  the  Agency  financial 
programs  without  regard  to  race,  color, 
religion,  sex,  national  origin,  marital 
status,  age,  or  physical/mental  handicap 
(provided  the  participant  possesses  the 
capacity  to  enter  into  legal  contracts).   -. 

§1778.2    [Reserved] 

§1778.3    Objective. 

The  objective  of  the  ECWAG  Program 
is  to  assist  the  residents  of  rural  areas 
that  have  experienced  a  significant 
decline  in  quantity  or  quality  of  water, 
or  in  which  such  a  decline  is  considered 
imminent,  to  obtain  or  maintain 
adequate  quantities  of  water  that  meets 
the  standards  set  by  the  Safe  Drinking 
Water  Act  (42  U.S.C.  300f  et  seq.) 
(SDWA). 

§1778.4    Definitions. 

Acute  shortage.  An  acute  shortage  is 
a  situation  in  which  the  system  either 
caimot  deliver  water  at  all  through  its 
distribution  system  or  can  only  deliver 
water  on  a  sporadic  basis. 

Emergency.  Occiurence  of  an  incident 
such  as,  but  not  limited  to,  a  drought; 
earthquake;  flood;  tornado;  hurricane; 
disease  outbreak;  or  chemical  spill, 
leakage,  or  seepage. 

Rural  areas.  Includes  any  area  not  in 
a  city  or  town  with  a  population  in 
excess  of  10,000  inhabitants,  according 
to  the  latest  decennial  census  of  the 
United  States,  located  in  any  of  the  fifty 
States,  the  Commonwealth  of  Puerto 
Rico,  the  Western  Pacific  Territories, 
Marshall  Islands,  Federated  States  of 
Micronesia,  Republic  of  Palau,  and  the 
U.S.  Virgin  Islands. 
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Significant  decline  in  quality.  A 
significant  decline  in  quality  of  potable 
water  occurs  when  the  present 
community  source  or  delivery  system 
does  not  meet,  as  a  result  of  an 
emergency,  the  current  SDWA 
requirements.  For  a  private  source  or 
delivery  system  a  significant  decline  in 
quality  occtu-s  when  the  water  is  no 
longer  potable  as  a  result  of  an 
emergency.  As  used  in  this  Subpart,  the 
term  significant  decline  in  quality  may 
also  include  a  situation  where  a 
significant  decline  is  likely  to  occur 
within  one  year  from  the  date  of  the 
filing  of  an  application. 
"  Significant  decline  in  quantity.  A 
significant  decline  in  the  quantity  is 
caused  by  a  disruption  of  the  potable 
water  supply  by  an  emergency.  The 
disruption  in  quantity  of  water  prevents 
the  present  source  or  delivery  system 
from  supplying  potable  water  needs  to 
rural  residents.  This  would  not  include 
a  decline  in  excess  water  capacity.  As 
used  in  this  Subpart,  the  term 
significant  decline  in  quantity  may  also 
include  a  situation  where  a  significant 
decline  is  likely  to  occur  within  one 
year  from  the  date  of  the  filing  of  an 
application. 

§1778.5    [Reserved] 

§1778.6    Eligibility. 

(a)  Grants  may  be  made  to  public 
bodies  and  private  nonprofit 
corporations  serving  rural  areas.  Public 
bodies  include  counties,  cities, 
townships,  incorporated  towns  and 
villages,  boroughs,  authorities,  districts, 
and  other  political  subdivisions  of  a 
State.  Public  bodies  also  include  Indian 
tribes  on  Federal  and  State  reservations 
and  other  Federally  recognized  Indian 
Tribal  groups  in  rural  areas. 

(b)  In  the  case  of  grants  made  to 
alleviate  a  significant  decline  in 
quantity  or  quality  of  water  available 
from  the  water  supplies  of  nnal 
residents,  the  applicant  must 
demonstrate  that  the  decline  occurred 
within  two  years  of  the  date  the 
application  was  filed  with  the  Agency. 
This  would  not  apply  to  grants  made  for 
repairs,  partial  replacement,  or 
significant  maintenance  on  an 
established  water  system.  In  situations 
involving  imminent  decline,  evidence 
must  be  presented  to  demonstrate  that 
the  decline  is  likely  to  occur  within  one 
year  of  the  date  the  application  is  filed 
with  the  Agency. 

§  1 778.7    Project  priority. 

Paragraph  (d)  of  this  section  indicates 
items  and  conditions  which  must  be 
considered  in  selecting  applications  foi' 
further  development.  When  ranking 


eligible  applications  for  consideration 
for  limited  funds.  Agency  officials  must 
consider  the  priority  items  met  by  each 
application  and  the  degree  to  which 
those  priorities  are  met. 

(a)  Applications.  The  application  and 
supporting  information  submitted  with 
it  will  be  used  to  determine  the 
proposed  project's  priority  for  available 
funds. 

(b)  State  Office  review.  All 
applications  will  be  reviewed  and 
scored  for  funding  priority  using  RUS 
Bulletin  1778-1.  Eligible  applicants  that 
cannot  be  funded  should  be  advised  that 
funds  are  not  available. 

(c)  National  Office  review.  Each  year 
all  funding  requests  will  be  reviewed  by 
the  National  Office  beginning  30  days 
after  funds  from  the  annual 
appropriation  are  made  available  to  the 
Agency.  Reviews  will  continue 
throughout  the  fiscal  year  as  long  as 
funds  are  available.  Projects  selected  for 
funding  will  be  considered  based  on  the 
priority  criteria  and  available  funds. 
Projects  must  compete  on  a  national 
basis  for  available  funds,  and  the 
National  Office  will  allocate  funds  to 
State  offices  on  a  project  by  project 
basis. 

(d)  Selection  priorities.  The  priorities 
described  below  will  be  used  by  the 
State  Program  Official  to  rate 
applications  and  by  the  Assistant 
Administrator  of  Water  and 
Environmental  Programs  to  select 
projects  for  fimding.  Points  will  be 
distributed  as  indicated  in  paragraphs 
(d)(1)  through  (d)(5)  of  this  section  and 
will  be  considered  in  selecting  projects 
for  funding.  A  copy  of  RUS  Bulletins 
1778-1  and  1778-2  used  to  rate 
applications,  should  be  placed  in  the 
case  file  for  future  reference. 

(1)  Population.  The  proposed  project 
will  serve  an  area  with  a  rural 
population: 

(i)  Not  in  excess  of  1 .500 — 30  points. 

(ii)  More  than  1 ,500  and  not  in  excess 
of  3,000 — 20  points. 

(iii)  More  than  3,000  and  not  in  excess 
of  5,000 — 15  points. 

(iv)  Over  5,000—0  points. 

(2)  Income.  The  median  household 
income  of  population  to  be  served  by 
the  proposed  project  is: 

(i)  Not  in  excess  of  70%  of  the 
statewide  nonmetropolitan  median 
household  income — 30  points. 

(ii)  More  than  70%  and  not  in  excess 
of  80%  of  the  statewide 
nonmetropolitan  median  household 
income — 20  points. 

(iii)  More  than  80%  and  not  in  excess 
of  90%  of  the  statewide 
nonmetropolitan  median  household 
income — 10  points. 


(iv)  Over  90%  of  the  statewide 
nonmetropolitan  median  household 
income — 0  points. 

(3)  Significant  decline.  Points  will  be 
assigned  for  only  one  of  the  following 
paragraphs  when  the  primary  purpose 
of  the  proposed  project  is  to  correct  a 
significant  decline  that  has  occurred  in 
the: 

(i)  Quantity  of  water  available  from 
private  individually  owned  wells  or 
other  individual  sources  of  water — 30 
points;  or 

(ii)  Quantity  of  water  available  from 
an  established  system's  source  of 
water — 20  points;  or 

(iii)  Quality  of  water  available  from 
private  individually  owned  wells  or 
other  individual  sources  of  water — 30 
points;  or 

(iv)  Quality  of  water  available  from  an 
established  system's  source  of  water — 
20  points. 

(4)  Imminent  decline.  The  proposed 
project  will  attempt  to  avert  an 
imminent  decline  expected  to  occur 
during  the  one-year  period  following  the 
filing  of  an  application — 10  points. 

(Note:  If  points  were  assigned  above  for 
a  significant  decline,  no  points  will  be 
awarded  for  imminent  decline.) 

(5)  Acute  shortage.  Grants  made  in 
accordance  with  §  1778.11(b)  of  this  part 
to  assist  an  established  water  system 
remedy  an  acute  shortage  of  quality 
water  or  correct  a  significant  decline  in 
the  quantity  or  quality  of  water  that  is 
available — 10  points. 

(6)  Discretionary.  In  certain  cases  the 
Administrator  may  assign  up  to  30 
points  for  items  such  as  geographic 
distribution  of  funds,  nual  residents 
hauling  water,  severe  contamination 
levels,  etc. 

§1778.8    [Reserved] 

§1778.9    Uses. 

Grant  funds  may  be  used  for  the 
following  purposes: 

(a)  Waterline  extensions  from  existing 
systems. 

(b)  Construction  of  new  waterlines. 

(c)  Repairs  to  an  existing  system. 

(d)  Significant  maintenance  to  an 
existing  system. 

(e)  Construction  of  new  wells, 
reservoirs,  transmission  lines,  treatment 
plants,  and  other  sources  of  water. 

(f)  Equipment  replacement. 

(g)  Connection  and/or  tap  fees, 
(h)  Pay  costs  that  were  incurred 

within  six  months  of  the  date  an 
application  was  filed  with  the  Agency  to 
correct  an  emergency'  situation  that 
would  have  been  eligible  for  funding 
under  this  part. 

(i)  Any  other  appropriate  purpose 
such  as  legal  fees,  engineering  fees. 


J 
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recording  costs, 
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possible  salvage 
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(k)  Provide 
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Sifq. 
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§  1 778. 1 0    Restrictions. 

(a)  Grant  fund*  may  not  be  used  to: 

(1)  Assist  any  :ity  or  town  with  a 
population  in  ex:ess  of  10,000 
inhabitants  acco  ding  to  the  most  recent 
decennial  censui  i  of  the  United  States. 
Facilities  financi  d  by  RUS  may  be 
located  in  non-n  iral  areas.  However, 
loan  and  grant  fi  nds  may  be  used  to 
finance  only  thai  portion  of  the  facility 
serving  rural  arei  is,  regardless  of  facility 
location. 

(2)  Assist  a  rui  il  area  that  has  a 
median  househo  d  income  in  excess  of 
the  statewide  no  imetropolitan  median 
household  incon  e  according  to  the  most 
recent  decennial  census  of  the  United 
States. 

(3)  Finance  fac  ilities  which  are  not 
modest  in  size,  d  ssign,  cost,  and  are  not 
directly  related  t  >  correcting  the  potable 
water  quantity  oi  quality  problem. 

(4)  Pay  loan  or  grant  finder's  fees. 

(5)  Pay  any  am  lual  recurring  costs  that 
are  considered  tc  be  operational 
expenses. 

(6)  Pay  rental  f  )r  the  use  of  equipment 
or  machinery  ow  aed  by  the  nu-al 
commimity. 

(7)  Piunhase  e>  isting  systems. 

(8)  Refinance  e  listing  indebtedness, 
except  for  short-t  arm  debt  incurred  in 
accordance  with  51778.9(h). 

(9)  Make  reimt  ursement  for  projects 
developed  with  c  ther  grant  funds. 

(10)  Finance  fa  :ilities  that  are  not  for 
public  use. 

(b)  Nothing  in  )ciragraph  (a)(1)  of  this 
section  shall  pre<  lude  rural  areas  from 
submitting  joint  |  iroposals  for  assistance 
under  this  part.  I  ach  entity  applying  for 
financial  assistan  ce  under  this  part  to 
fund  their  share  (  f  a  joint  project  will 
be  considered  in(  ividually. 


§  1 778.1 1    Maximum  grants. 

(a)  Grants  not  to  exceed  $500,000  may 
be  made  to  alleviate  a  significant 
decline  in  quantity  or  quality  of  water 
available  to  a  rural  area  that  occurred 
within  two  years  of  filing  an  application 
with  the  Agency,  or  to  attempt  to  avoid 
a  significant  decUne  that  is  expected  to 
occur  during  the  twelve  month  period 
following  the  filing  of  an  application. 

(b)  Grants  made  for  repairs,  partial 
replacement,  or  significant  maintenance 
on  an  established  system  to  remedy  an 
acute  shortage  or  significant  decline  in 
the  quality  or  quantity  of  potable  water, 
or  an  anticipated  acute  shortage  or 
significant  decline,  cannot  exceed 
$150,000. 

(c)  Grants  under  this  part,  subject  to 
paragraphs  (a)  and  (b)  of  this  section, 
shall  be  made  for  100  percent  of  eligible 
project  costs. 

§1778.12    [Reserved] 

§1778.13    Set-aside. 

(a)  At  least  70  percent  of  all  grants 
made  imder  this  grant  program  shall  be 
for  projects  funded  in  accordance  with 
§  1778.11(a). 

(b)  At  least  50  percent  of  the  funds 
appropriated  for  this  grant  program 
shall  be  allocated  to  rural  areas  with 
populations  not  in  excess  of  3,000 
inhabitants  according  to  the  most  recent 
deceimial  census  of  the  United  States. 

§  1 778.1 4    Other  considerations. 

(a)  Civil  rights  compliance 
requirements.  All  grants  made  under 
this  part  are  subject  to  Tide  VI  of  the 
Civil  Rights  Act  of  1964  (42  U.S.C. 
2000d  et  seq.)  as  outlined  in  subpart  E 
of  part  1901  of  this  title. 

(b)  Environmental  requirements.  All 
projects  must  have  appropriate 
environmental  reviews  in  accordance 
with  RUS  requirements. 

(c)  Uniform  Relocation  and  Real 
Property  Acquisition  Policies  Act  (42 
U.S.C.  4601  et  seq.).  All  projects  must 
comply  with  the  requirements  set  forth 
in  7  CFR  Part  21. 

(d)  Flood  and  mudslide  hazard  area 
precautions.  If  the  project  is  located  in 
a  flood  or  mudslide  area,  then  flood  or 
mudslide  insurance  must  be  provided  as 
required  in  subpart  A  of  part  1806  of 
this  title  (RD  Instruction  426.2). 

(e)  Govemmentwide  debarment  and 
suspension  (nonprociuement)  and 
requirements  for  drug-free  work  place. 
All  projects  must  comply  with  the  . 
requirements  set  forth  in  the  U.S. 
Department  of  Agriculture  regulations  7 
CFR  part  3017  and  RD  Instruction  1940- 
M. 

(f)  Intergovernmental  review.  All 
projects  funded  under  this  part  are 


subject  to  Executive  Order  12372  (3 
CFR,  1983  Comp.,  p.  197),  which 
requires  intergovernmental  consultation 
with  State  and  local  officials.  These 
requirements  are  set  forth  in  U.S. 
Department  of  Agricultiu'e  regulations  7 
CFR  part  3015,  Subpart  V,  and  RD 
Instruction  1940-J. 

§§1778.15—1778.20    [Reserved] 

§1778.21    Application  processing. 

(a)  The  material  submitted  with  the 
application  should  include  the 
Preliminary  Engineering  Report, 
population  and  median  household 
income  of  the  area  to  be  served, 
description  of  project,  and  nature  of 
emergency  that  caused  the  problem(s) 
being  addressed  by  the  project.  The 
documentation  must  clearly  show  that 
the  applicant  has  had  a  significant 
decline  in  the  quantity  or  quality  of 
potable  water  or  an  acute  shortage  of 
potable  water,  or  that  such  a  decline  or 
shortage  is  imminent,  and  that  the 
proposed  project  will  eliminate  or 
alleviate  the  problem.  For  projects  to  be 
funded  in  accordance  with  §  1778.11  (a), 
evidence  must  be  furnished  that  a 
significant  decline  in  quantity  or  quality 
occurred  within  two  years  before  filing 
the  application  with  the  Agency,  or  is 
expected  to  occur  within  one  year  after 
filing  the  application. 

(b)  When  favorable  action  will  not  be 
taken  on  an  application,  the  applicant 
will  be  notified  in  writing  by  the  State 
Program  Official  of  the  reasons  why  the 
request  was  not  favorably  considered. 
Notification  to  the  applicant  will  state 
that  a  review  of  this  decision  by  the 
Agency  may  be  requested  by  the 
applicant  in  accordance  with  7  CFR  part 
11. 

§1778.22    Planning  development  and 
procurement 

Planning  development  and 
prociu-ement  for  grants  made  under  this 
part  will  be  in  accordance  with  subpart 
C  of  Part  1780  of  this  chapter.  A 
certification  should  be  obtained  from 
the  State  agency  or  the  Environmental 
Protection  Agency  if  the  State  does  not 
have  primacy,  stating  that  the  proposed 
improvements  will  be  in  compliance 
with  requirements  of  the  SDWA. 

§  1778.23    Grant  closing  and  disbursement 
of  funds. 

(a)  Grants  will  be  closed  in 
accordance  with  §  1780.45  of  part  1780 
of  this  chapter. 

(b)  RUS  Bulletin  1780-12,  "Water  or 
Waste  Grant  Agreement,"  will  be 
executed  by  all  applicants. 

(c)  The  Agency's  policy  is  not  to 
disbiuse  grant  funds  from  the  Treasury 
until  they  are  actually  needed  by  the 


~^ 
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applicant.  Grant  funds  will  be  disbursed 
by  using  multiple  advances. 

§§1778.24-1778.30    [Reserved] 

§  1778.31     Performing  development. 

(a)  Applicable  provisions  of  subpart  C 
of  part  1780  of  this  chapter  will  be 
followed  in  performing  development  for 
grants  made  under  this  part. 

(b)  After  filing  an  application  in 
accordance  with  §  1778.21  and  when 
immediate  action  is  necessary,  the  State 
Program  Official  may  concvu  in  an 
-applicant's  request  to  proceed  with 
construction  before  funds  are  obligated 
provided  the  RUS  environmental 
requirements  are  complied  with.  The 
applicant  must  be  advised  in  wrriting 
that: 

(1)  Any  authorization  to  proceed  or 
any  conciurence  in  bid  awards,  contract 
concurrence,  or  other  project 
development  activity,  is  not  a 
commitment  by  the  Agency  to  provide 
grant  funds  under  this  part. 

(2)  The  Agency  is  not  liable  for  any 
debt  incurred  by  the  applicant  in  the 
event  that  funds  are  not  provided  under 
this  part. 

§1778.32-33    [Reserved] 

§  1778.34    Grant  servicing. 

(a)  Grants  will  be  serviced  in 
accordance  with  §  1951.215  of  subpart  E 
of  part  1951  of  this  title  and  subpart  O 
of  part  1951  of  this  title. 

(b)  The  grantee  will  provide  an  audit 
report  in  accordance  with  §  1780.47  of 
pcirt  1 780  of  this  chapter. 

§  1 778.35    Subsequent  grants. 

Subsequent  grants  will  be  processed 
in  accordance  with  the  requirements  set 
forth  in  this  part.  The  initied  and 
subsequent  grants  made  to  complete  a 
previously  approved  project  must 
comply  with  the  maximiun  grant 
requirements  set  forth  in  §  1778.11. 

§  1 778.36    [Reserved] 

§  1 778.37    Forms,  Instructions  and 
Bulletins. 

Bulletins,  instructions  and  forms 
referenced  are  for  use  in  administering 
grants  made  under  this  part  and  are 
available  from  any  USDA/Rvual 
Development  office  or  the  Rural  Utilities 
Service,  United  States  Department  of 
Agricultvue,  Washington,  DC  20250- 
1500. 

§§1778.38-1778.99    [Reserved] 

§  1778.100    0MB  control  number. 

The  information  collection 
requirements  contained  in  this  part  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  niuiit)er  0572-0110. 


Dated:  July  3,  2003. 
Hilda  Gay  Legg,    ^ 

Administrator,  Rural  Utilities  Service. 
[FR  Doc.  03-19696  Filed  8-4-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1,  301  and  602 

[TD9082] 

RIN  1545-AY24 

Revision  of  Income  Tax  Regulations 
Under  Sections  897, 1445,  and  6109  To 
Require  Use  of  Taxpayer  Identifying 
Numbers  on  Submissions  Under  the 
Section  897  and  1445  Regulations 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary 

regulations. 

sOmmary:  This  docvmient  contains  final 
and  temporary  regulations  to  require  the 
use  of  taxpayer  identifying  numbers  on 
submissions  under  sections  897  and 
1445.  The  regulations  are  necessary  to 
properly  identify  foreign  taxpayers  for 
which  submissions  are  made  for  the 
reduction  or  elimination  of  tax  under 
sections  897  and  1445.  The  regulations 
also  address  certain  additional  issues 
under  section  1445. 

DATES:  Effective  Date:  These  regulations 
are  effective  August  5,  2003. 

Applicability  Date:  For  dates  of 
applicability,  see  §§  1.897-3{h),  1.897- 
5(e),  1.1445-l(h),  1.1445-2(b)(2)(iii), 
1.1445-2(d)(2)(iv).  1.1445-2{e),  1.1445- 
3(h),  1.1445-5(b){8)(iii),  1.1445-5(h), 
and  1.1445-6(h). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Lorence,  Jr.  (202)  622-3860 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regidations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  under 
control  number  1545-1797.  The 
collection  of  information  in  these  final 
regulations  are  in  §§  1.1445-2(d)(2)  and 
1.1445-3.  These  collections  of 
information  are  required  to  notify  the 
IRS  of  dispositions  of  U.S.  real  property 
interests  by  foreign  persons  that 
otherwise  are  subject  to  taxation  under 
section  897  and  the  collection  of  a 
withholding  tax  luider  section  1445. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  acoUection  of  information 
imless  the  collection  of  inform.ation 
displays  a  valid  control  niunber 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  annual  burden  per 
respondent  varies  from  3  to  5  hours, 
depending  on  individual  circumstances, 
with  an  estimated  average  of  4  hours. 

Comments  concerning  the  accuracy  of 
this  biurden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:T:T:SP,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regidatory  A^irs, 
Washington,  DC  20503. 

Books  or  records  relating  to  these 
collections  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  61(J3. 

Background 

This  document  contains  amendments 
to  26  CFR  parts  1  and  301.  On  July  26, 
2002,  a  notice  of  proposed  rule-making 
(REG-106876-00),  relating  to  the  use  of 
taxpayer  identifying  numbers  on 
submissions  under  sections  897  and 
1445  of  the  Internal  Revenue  Code 
(Code),  was  published  in  the  Federal 
Register  (67  FR  48823).  No  public 
hearing  was  requested  or  held.  Written 
conunents  responding  to  the  notice  of 
proposed  rule-making  were  received. 
After  consideration  of  the  comments, 
the  proposed  regulations  are  adopted  as 
amended  by  this  Treasury  decision.  The 
revisions  are  discussed  below. 

Summary  of  Public  Comments  and 
Explanation  of  Revisions 

A.  Use  of  Taxpayer  Identifying  Number 

This  document  contains  final 
regulations  imder  sections  897,  1445, 
and  6109  that  require  foreign  transferors 
of  U.S.  real  property  interests  (and 
transferees  where  applicable)  to  provide 
their  taxpayer  identifying  numbers 
(TINs)  on  withholding  tax  returns, 
applications  for  withholding 
certificates,  and  other  notices  and 
elections  under  sections  897  and  1445 
and  the  regulations  thereunder.  TINs  are 
required  so  that  the  IRS  can  identify 
foreign  taxpayers  and  more  easily  match 
applications,  withholding  tax  retiims, 
notices,  and  elections  with  the 
transferors'  income  tax  returns. 
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like-kind  property  in  deferred 
exchanges,  where  the  taxpayer  has  45 
days  after  it  relinquishes  the  property  to 
the  transferee  to  identify  replacement 
property  and  the  transferee  has  until  the 
earlier  of  180  days  or  the  due  date  of  the 
tax  return  for  the  year  of  transfer  to 
deliver  such  property  to  the  transferor. 

Notices  of  nonrecognition  imder 
§  1.1445-2(d)  are  limited  to  exchanges 
(including  section  1031  exchanges)  that 
qualify  for  nonrecognition  treatment  in 
their  entirety  (thus,  a  notice  of 
nonrecognition  rnay  not  be  used  if  the 
transferor  receives  money  or  other 
property,  i.e.,  boot).  Consistent  with  the 
proposed  regulations,  these  final 
regulations  provide  that  in  the  case  of  a 
simultaneous  exchange  of  like-kind  U.S. 
real  property  interests  (where  there  is  no 
boot),  the  foreign  transferor  can  provide 
a  notice  of  nonrecognition  imder 
§  1.1445-2(d)(2)  to  the  transferee,  and 
the  transferee  can  rely  on  such  notice, 
because  the  like-kind  exchange  will  be 
fully  completed  on  the  day  of  the 
exchange.  In  the  case  of  a  deferred  like- 
kind  exchange  of  U.S.  real  property     • 
interests,  the  transferee  cannot  rely  on  a 
notice  of  nonrecognition,  because  the 
transferee  cannot  be  assured  that  the 
exchange  will  qualify  for 
nonrecognition  treatment  under  section 
1031  (e.g.,  that  the  property  to  be 
received  by  the  foreign  transferor  will  be 
identified  within  the  45-day  period 
required  under  section  1031(a)),  or  even 
if  the  exchange  qualifies  under  section 
1031,  that  the  foreign  transferor  will  not 
receive  boot  in  the  transaction. 
Although  a  notice  of  nonrecognition  is 
not  available  in  a  deferred  like-kind 
exchange,  the  transferee  may  vnthhold  a 
reduced  amount  based  on  a  claim  of 
nonrecognition  upon  receipt  of  a 
withholding  certificate  pursuant  to  the 
procedures  of  §  1.1445-3. 

Commentators  have  proposed  that 
using  a  notice  of  nonrecognition  for 
deferred  like-kind  exchanges  should  be 
permitted  if  a  "claim  of  intent"  to 
engage  in  an  exchange  qualifying  for 
nonrecognition  under  section  1031  is 
provided.  The  IRS  continues  to  believe 
that  notices  of  nonrecognition  are 
inappropriate  for  deferred  like-kind 
exchanges.  In  a  deferred  like-kind 
exchange,  until  the  replacement 
property  has  been  identified  and  a 
contract  for  its  purchase  is  executed,  the 
transferor  does  not  know  with  certainfy 
that  the  exchange  will  qualify  for 
nonrecognition  under  section  1031. 
Moreover,  it  is  uncertain  whether  boot 
will  be  received  in  the  exchange  if  the 
replacement  property  is  not  identified  at 
the  time  the  relinquished  property  is 
transferred  to  the  transferee. 
Accordingly,  the  regulations  do  not 


permit  a  notice  of  nonrecognition  m  the 
case  of  a  deferred  like-kind  exchange 
and  require  the  taxpayer  to  obtain  a 
withholding  certificate. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  These  regulations 
impose  no  new  collection  of 
information  on  small  entities;  therefore, 
a  Regulatory  Flexibility  Analysis  imder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the 
proposed  regulations  preceding  these 
regulations  were  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Robert  W.  Lorence,  Jr., 
Office  of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting,  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  parts  1,  301  and 
602  are  amended  as  follows: 

PART  1— INCOME  TAXES 

■  1.  The  authority  for  part  1  continues  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
§1.897-1    [AmendecQ 

■  2.  In  §  1.897-1,  paragraph  (p),  the  first 
sentence  is  amended  by  adding  the 
language  "or  the  identification  number 
assigned  by  the  Internal  Revenue  Service 
(see  §  301.6109-1  of  this  chapter)" 
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immediately  after  the  language  "United 
States  social  security  niunber". 


§1.897-2    [Amended] 

■  3.  Section  1.897-2  is  amended  as 
follows: 


■  For  each  of  the  paragraphs  listed  in  the 
first  column,  remove  the  language  in  the 
second  column  and  add  in  its  place  the 
language  in  the  third  column: 


Paragraphs 

(g)(1)(i)(B) 

(g)(1)(').  fourth  sentence  of  concluding  text  im- 
mediately following  paragraph  (g)(1  )(i)(B). 

(9)(1  )("•')  heading 

(g)(1)(iii)(A),  first,  fourth,  and  last  sentences  

(g)(1)(iii)(A),  third  sentence  

(g)(1)(iii)(B)  heading  

(g)(1)(iii)(B)  introductory  text  

(g)(1)(iii)(B)  concluding  text  immediately  fol- 
lowing (g)(1)(iii)(B)(2). 

(g)(1)(i'')(C)  both  places  it  appears  

(g)(1)(i'0(D)  heading 

(g)(1)(iii)(D)  

(g)(2)(i)(B)  

(g)(2)(iii)  heading 

(g)(2)(iii)(A),  first,  fourth,  and  fifth  sentence 
(both  places  it  appears). 

(g)(2)(iii)(A),  third  sentence  

(g)(2)(iii)(B)  heading  

(g)(2)(iii)(B)  introductory  text  

(g)(2)(iii)(B)  concluding  text  immediately  fol- 
lowing (g)(2)(iil)(B)(2). 

(g)(2)(iii)(C),  first  and  second  sentences 

(g)(2)(iii)(D)  heading  

(g)(2)(iii){D)  

(g)(2)(iv),  fourth  sentence ., 

(h)(2)(v),  third  sentence 

(h)(4)(ii),  first  sentence  


Remove 

Director,  Foreign  Operations  District  ("Direc- 
tor"). 
Director 

Director 

Director 

Director,  Foreign  Operations  District;  1325  K 
St.  NW;  Washington,  DC  20225. 

Director's  

Director : 

Director » 

Director 

Director 

Director '. 

Director .^ 

Director 

Director 

Director,  Foreign  Operations  District;  1325  K 
St.  NW.;  Washington,  DC  20225. 

1 

Director's 

Director 

Director 

Director 

Director 

Director 

Director 

Assistant  Commissioner  (Intemational),  Direc- 
tor, Office  of  Compliance,  OP:l:C:E:666, 
950  L'Enfant  Plaza  South,  SW.,  COMSAT 
Building,  Washington,  D.C.  20024. 

Assistant  Commissioner  (Intemational),  Direc- 
tor, Office  of  Compliance,  OP:l:C:E:666, 
950  L'Enfant  Plaza  South,  SW.,  COf^lSAT 
Building,  Washington,  D.C.  20024. 


Add 


Commissioner.  Small  Business/Self  Employed 

Division  (SB/SE). 
Commissioner. 

Commissioner. 
Commissioner. 
Commissioner,  Small  Business/Self  Employed 

Division   (SB/SE);   S  C3-^13   NCFB,   500 

Ellin  Road,  Lanham,  MD  20706. 
Commissioner's. 
Commissioner. 
Commissioner. 

Commissioner. 
Commissioner. 
Commissioner. 
Commissioner. 
Commissioner. 
Commissioner. 

Commissione  ,  Small  Business/Self  Employed 
Division  (SB/SE);  S  C3-413  NCFB,  500 
Ellin  Road,  Lanham,  MD  20706. 

Commissioner's. 

Commissioner. 

Commissioner. 

Commissioner. 
Commissioner. 
Commissioner. 
Commissioner. 
Director,    Philadelphia   Service   Center,    P.O. 

Box  21086,  Drop  Point  8731,  FIRPTA  Unit, 

Philadelphia,  PA  19114-0586. 

Director,  Philadelphia  Service  Center,  P.O. 
Box  21086,  Drop  Point  8731,  FIRPTA  Unit, 
Philadelphia,  PA  19114-0586. 


4.  Section  1.897-3  is  amended  as 
follows: 


■  1.  For  each  of  the  paragraphs  listed  in 
the  first  column,  remove  the  language  in 


the  second  column  and  add  in  its  place 
the  language  in  the  third  column: 


Paragraphs 


Remove 


Add 


(c),  introductory  text 


(c)(1),   introductory  text,   last  sen- 
tence. 

(d)(1),  fourth  sentence 

(d)(2)(i)j  penultimate  sentence  

(f)(1),  second  sentence  ; 


(f)(1),  fifth  sentence  

(g)(1),  second  sentence 


Director  of  the  Foreign  Operations  District,  1325  K 
St.,  NW,  Washington,  DC  20225. 


which  must  set  forth 


Foreign  Operations  District 

Director,  Foreign  Operations  District  

Director,  Foreign  Operations  District,  1325  K  St., 
NW..  Washington,  DC  20225. 


Fofeign  Operations  District 

Director  of  the  Foreign  Operations  District ... 


Director,  Philadelphia  Service  Center,  P  O.  Box 
21086,  Drop  Point  8731,  FIRPTA  Unit,  Philadel- 
phia, PA  19114-0586. 

which  must  contain  all  \he  following  infomiation. 

Philadelphia  Service  Center. 

U.S.  Treasury. 

Director,  Philadelphia  Service  Center,  P.O.  Box 
21086,  Drop  Point  8731,  FIRPTA  Unit,  Philadel- 
phia, PA  19114-0586. 

Philadelphia  Service  Center 

Director,  Philadelphia  Service  Center. 


■  2.  In  paragraph  (c)(l)(i),  remove  the 
parenthetical  "(if  any)"  after  the  words 
"identifying  nimiber". 

■  3.  Paragraph  (h)  is  added  to  read  as 
follows: 


.  §1.897-3    Election  by  foreign  corporation 
to  be  treated  as  a  domestic  corporation 
under  section  897(i). 


(h)  Effective  date.  The  requirement  in 
paragraph  (c)(l)(i)  of  this  section  that 


the  statement  making  the  section  897(i) 

election  contain  the  identifying  number 

of  the  foreign  corporation  (in  all  cases) 

is  applicable  November  3,  2003. 

■  5.  Section  1.897-5  is  added  to  read  as 

follows: 
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§  1 .897-5    Corf  orate  distributions. 

(a)  through  (i)(l)(iii)(E)  [Reserved]. 
For  further  gui  dance,  see  §  1.897-5T(a) 
through  (d)(l)(ii)(E). 

(d)(l)(iii)(F)  dentification  by  name 
and  address  of  the  distributee  or 
transferee,  inci  uding  the  distributee's  or 
transferee's  ta?(  payer  identification 
number; 

(d)(l)(iii)(G)  through  (d)(4)  [Reserved]. 
For  further  gui  lance,  see  §  1.897- 
5T(d}(l)(iii)(G)  through  (d)(4). 

(e)  Effective  i  late.  This  section  is 
applicable  to  ti  insfers  and  distributions 
'      "  '      3,2003. 


after  Novembei 


897- jT 


■  6.  In§l. 
(d)(l)(iii)(F)  is 


,  paragraph 
:  evised  to  read  as  follows: 


§  1 .897-5T    Cor^rate  distributions 
(temporary). 


(d)*   *   *(1) 

(iii)  *  *  * 

(F)  [Reserved 

see§1.897-5(d 


*         * 
*   •   * 


.  For  further  guidance, 
(l)(iii)(F). 


§1.897-«T    [Amended] 

V  7.  Section  1.8p7-6T  is  amended  as 
follows: 

■  1.  In  paragrap  i  (a)(2),  second  sentence, 
the  language  ",  1034"  is  removed. 

■  2.  Paragraph  ( 0(5)  (including  the 
undesignated  p  iragraph  at  the  end)  is 
removed  and  re  served. 

■  3.  Paragraph  ( 0(7),  Example  2  and 
Example  3  are  r  jmoved  and  reserved. 

■  8.  Section  1.1445-1  is  amended  as 
follows: 

■  1.  In  paragrap  i  (c)(1),  second  sentence, 
remove  the  lang  uage  "filed  with  the 
Internal  Revenu  b  Service  Center, 
Philadelphia,  P,  ^  19255"  and  add  in  its 
jjlace  the  langu.  ge  "filed  at  the  location 
as  provided  in  t  le  instructions  to  Forms 
8288  and  8288-  \' 

m  2.  In  paragrap  i  (c)(1),  two  sentences 
are  added  at  the  end. 

■  3.  In  paragrap  i  (c)(2)(i)(B),  second 
sentence,  remove  the  phrase  ",  if  any," 
after  the  words  '  taxpayer  ideqtification 
number". 

■  4.  In  paragrapl  is  (d){l)(i)  and  (d)(l)(ii), 
remove  the  parenthetical  "(if  any)"  after 
the  words  "iden  tifying  number". 

■  5.  hi  paragrapl  is  (d)(2)(i).  (d)(2)(iv)(B), 
and  (d)(2)(vi)(B)  remove  the 
parenthetical  "(;  f  any)"  after  the  words 
"identifying  nui  iber". 

■  6.  In  paragrapl  (f)(2).  the  first  sentence 
is  revised,  and  a  sentence  is  added  after 
the  first  sentenci  s. 

■  7.  In  paragrapl  (f)(3)(i),  the  last 
sentence  is  revij  ed. 

■  8.  Paragraphs  ( ?)(9)  ajrCd  (g)(10)  are 
revised. 

■  9.  Paragraph  (I )  is  added. 

■  The  additions  pnd  revisions  read  as 
follows: 


§  1.1445-1     Withholding  on  dispositions  of 
U.S.  real  property  interests  by  foreign 
persons:  In  general. 

*         *         *         *         * 

(c)*  *  * 

(1)  *   *   *  Forms  8288  and  8288-A  are 
required  to  include  the  identifying 
numbers  of  both  the  transferor  and  the 
transferee,  as  provided  in  paragraph  (d) 
of  this  section.  If  any  identifying 
number  as  required  by  such  forms  is  not 
provided,  the  transferee  must  still  report 
and  pay  over  any  tax  withheld  on  Form 
8288,  although  the  transferor  cannot 
obtain  a  credit  or  refund  of  tax  on  the 
basis  of  a  Form  8288-A  that  does  not 
include  the  transferor's  identifying 
niunber  (see  paragraph  (f)(2)  of  this 
section). 
***** 

(f)  *  *  * 

(2)  *   *   *  A  stamped  copy  of  Form 
8288-A  will  be  provided  to  the 
transferor  by  the  Service  (under 
paragraph  (c)  of  this  section)  if  the  Form 
8288-A  is  complete,  including  the 
transferor's  identifying  number.  Except 
as  provided  in  paragraph  (f)(3)  of  this 
section,  a  stamped  copy  of  Form  8288- 
A  must  be  attached  to  the  transferor's 
return  to  establish  the  amount  withheld 
that  is  available  as  a  credit.  *  *  * 

(3)*   *   * 

(i)  *   *   *  Such  a  transferor  must 
attach  to  its  return  a  statement  which 
supplies  all  of  the  information  required 
by  §  1. 1445-1  (d),  including  the 
transferor's  identifying  number. 
***** 

(g)*   *   * 

(9)  Identifying  number.  Pursuant  to 

§  1.897-1  (p),  an  individual's  identifying 
number  is  the  social  security  number  or 
the  identification  number  assigned  by 
the  Internal  Revenue  Service  (see 
§301.6109-1  of  this  chapter).  The 
identifying  number  of  any  other  person 
is  its  Onited  States  employer 
identification  number. 

(10)  Address  of  the  Director, 
Philadelphia  Service  Center.  Any 
written  communication  directed  to  the 
Director,  Philadelphia  Service  Center  is 
to  be  addressed  as  follows:  P.O.  Box 
21086,  Drop  Point  8731.  FIRPTA  Unit, 
Philadelphia,  PA  19114-0586. 

(h)  Effective  date  for  taxpayer 
identification  numbers.  The 
requirement  in  paragraphs  (c)(2)(i)(B), 
(d)(l)(0  and  (ii),  (d)(2)(i).  (d)(2)(iv)(B). 
and  (d)(2)(vi)(B)  of  this  section  that 
taxpayer  identification  numbers  be 
provided  (in  all  cases)  is  applicable  for 
dispositions  of  U.S.  real  property 
interests  occurring  after  November  3, 
2003. 

■  9.  Section  1.1445-2  is  amended  as 
follows: 


■  1.  Paragraph  (b)(2)(iii)  is  redesignated 
as  paragraph  (b)(2)(iv),  and-new 
paragraph  (b)(2)(iii)  is  added. 

■  2.  Newly  designated  paragraph 
(b)(2)(iv)(B)  is  revised. 

■  3.  In  paragraph  (d)(2)(i)(B),  the 
language  "Assistant  Commissioner 
(International)"  is  removed,  and 
"Director,  Philadelphia  Service  Center" 
is  added  in  its  place,  and  the 
parenthetical  "(if  any),"  is  removed  after 
the  words  "identifying  number". 

■  4.  Paragraphs  (d)(2){iii)  and  (d)(2)(iv) 
are  added  immediately  following  the 
concluding  text  following  paragraph 
(d)(2)(iO(B). 

■  5.  hi  paragraphs  (d)(3Kiii)(A)(2)  and 
(d)(3)(iii)(A)(3),  Uie  parenthetical  "(if 
any)"  Ig  removed  after  the  words 
"identifying  number". 

6.  Paragraph  (e)  is  added. 
The  revision  and  additions  read  as 
follows: 

§  1 .1445-2    Situations  in  which  withholding 
is  not  required  under  section  1445(a). 

*****  > 

(b)  *  *   * 

(2)*   *   * 

(iii)  Disregarded  entities.  A 
disregarded  entity  may  not  certify  that 
it  is  the  transferor  of  a  U.S.  real  property 
interest,  as  the  disregarded  entity  is  not 
the  transferor  for  U.S.  tax  purposes, 
including  sections  897  and  1445. 
Rather,  the  owner  of  the  disregarded 
entity  is  treated  as  the  transferor  of 
property  and  must  provide  a  certificafe 
of  non-foreign  status  to  avoid 
withholding  under  section  1445.  A 
disregarded  entity  for  these  purposes 
means  an  entity  that  is  disregarded  as  an 
entity  separate  from  its  owner  under 
§  301.7701-3  of  this  chapter,  a  qualified 
REIT  subsidiary  as  defined  in  section 
856(0,  or  a  qualified  subchapter  S 
subsidiary  under  section  1361(b)(3)(B). 
Any  domestic  entity  must  include  in  its 
certification  of  non-foreign  status  with 
respect  to  the  transfer  a  certification  that 
it  is  not  a  disregarded  entity.  This 
paragraph  (b)(2)(iii)  and  the  sample 
certification  provided  in  paragraph 
(b)(2)(iv)(B)  of  this  section  (to  the  extent 
it  addresses  disregarded  entities)  is 
applicable  for  dispositions  occurring 
September  4,  2003. 
(iv)  *   *   * 

■  (B)  Entity  transferor. 

"Section  1445  of  tlie  Internal  Revenue 
Code  provides  that  a  transferee  of  a  U.S.  real 
property  interest  must  withhold  tax  if  the 
transferor  is  a  foreign  person.  For  U.S.  tax 
purposes  (including  section  1445),  the  owner 
of  a  disregarded  entity  (which  has  legal  title 
to  a  U.S.  real  property  interest  under  local 
law)  will  be  the  transferor  of  the  property  and 
not  the  disregarded  entity.  To  inform  the 
transferee  that  withholding  of  tax  is  not 
required  upon  the  disposition  of  a  U.S.  real 
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property  interest  by  [name  of  transferor] ,  the 
undersigned  hereby  certifies  the  following  on 
behalf  of  [name  of  the  transferor]: 

1.  [Name  of  transferor]  is  not  a  foreign 
corporation,  foreign  partnership,  foreign^ 
trust,  or  foreign  estate  (as  those  terms  are 
defined  in  the  Internal  Revenue  Code  and 
Income  Tax  Regulations); 

2.  [Name  of  transferor]  is  not  a  disregarded 
entity  as  defined  in  §  1.1445-2(b)(2)(iii); 

3.  (Name  of  transferor]'s  U.S.  employer 
identification  number  is ;  and 

4.  [Name  of  transferor] 's  office  address  is 


[Name  of  transferor]  understands  that  this 
certification  may  be  disclosed  to  the  Internal 
Revenue  Service  by  transferee  and  that  any 
false  statement  contained  herein  could  be 
punished  by  fine,  imprisonment,  or  both. 

Under  penalties  of  perjury  I  declare  that  I 
have  examined  this  certification  and  to  the 
best  of  my  knowledge  and  belief  it  is  true, 
correct,  and  complete,  and  I  further  declare 
that  I  have  authority  to  sign  this  document 
on  behalf  of  [name  of  transferor]. 
[Signature(s)  and  date] 

[Title(s)]" 

•         ****, 

(d)  *    *    * 

(2)*    *    * 

(iii)  Contents  of  the  notice.  No 
particular  form  is  required  for  a 
transferor's  notice  to  a  transferee  that 
the  transferor  is  not  required  to 
recognize  gain  or  loss  with  respect  to  a 
transfer.  The  notice  must  be  verified  as  . 
true  and  signed  under  penalties  of 
perjury  by  the  transferor,  by  a 
responsible  officer  in  the  case  of  a 
corporation,  by  a  general  partner  in  the 
case  of  a  partnership,  and  by  a  trustee 
or  equivalent  fiduciary  in  the  case  of  a 
trust  or  estate.  The  following 
information  must  be  set  forth  in 
paragraphs  labeled  to  correspond  with 
the  designation  set  forth  as  follows — 

(A)  A  statement  that  the  document 
submitted  constitutes  a  notice  of  a 
nonrecognition  transaction  or  a  treaty 
provision  pursuant  to  the  requirements 
of§1.1445-2(d)(2i;    - 

(B)  The  name,  identifying  number, 
and  home  address  (in  the  case  of  an 
individual)  or  office  address  (in  the  case 
of  an  entity)  of  the  transferor  submitting 
the  notice; 

(C)  A  statement  that  the  transferor  is 
not  required  to  recognize  any  gain  or 
loss  with  respect  to  the  transfer; 

(D)  A  brief^description  of  the  transfer; 
and 

(E)  A  brief  summary  of  the  law  and 
facts  supporting  the  claim  that 
recognition  of  gain  or  loss  is  not 
required  with  respect  to  the  transfer. 

(iv)  No  notice  allowed.  The  provisions 
of  this  paragraph  (d)(2)  do  not  apply  to 
exclusions  from  income  under  section 
121,  to  simultaneous  like-kind 
exchanges  under  section  1031  that  do 
not  qualify  for  nonrecognition  treatment 


in  their  entirety  (see  paragraph 
(d)(2)(ii)(A)  of  this  section),  and  to  non- 
simultaneous  like-kind  exchanges  luider 
section  1031  where  the  transferee 
cannot  determine  that  the  exchange  has 
been  completed  and  all  the  conditions 
for  nonrecognition  have  been  satisfied  at 
the  time  it  is  otherwise  required  to  pay 
the  section  1445  withholding  tax  and 
file  the  withholding  tax  return  (Form 
8288.  "U.S.  Withholding  Tax  Return  for 
Dispositions  by  Foreign  Persons  of  U.S. 
Real  Property  Interests").  In  these  cases, 
the  transferee  is  excused  from 
withholding  only  upon  the  timely 
application  for  and  receipt  of  a 
withholding  certificate  under  §  1.1445- 
3  (see  §  1.1445-3(b){5)  and  (6)  for 
specific  rules  applicable  to  transactions 
under  sections  121  and  1031).  This 
paragraph  (d)(2)(iv)  is  applicable  for 
dispositions  and  exchanges  occurring 
September  4.  2003. 
***** 

(e)  Effective  date  for  taxpayer 
identification  numbers.  The 
requirement  in  paragraphs  (d)(2)(i)(B), 
(d)(2)(iii)(B),  and  (d)(3)(iii)(A)(2)  and  (3) 
of  this  section  that  taxpayer 
identification  numbers  be  provided  (in 
all  cases)  is  applicable  for  dispositions 
of  U.S.  real  property  interests  occurring 
after  November  3,  2003. 
*        *        *        *        * 

■  10.  Section  1.1445-3  is  amended  as 
follows: 

■  1.  In  paragraph  (a),  after  the  seventh 
sentence,  one  sentence  is  added. 

■  2.  For  each  of  the  paragraphs  listed  in 
the  column  below,  remove  the  language 
"Assistant  Commissioner 
(International)",  and  add  "Director, 
Philadelphia  Service  Center"  in  its 
place. 

Paragraphs 

(b)(1),  first  sentence 

(f)(1),  first  sentence 

(f)(2)(iii),  heading 

(f)(2){iii),  first  sentence 

(g),  third  sentence,  introductory  text 

■  3.  In  paragraph  Cb)(l),  last  sentence, 
remove  the  language  "of  this  section" 
and  add  ",  and  to  the  extent  applicable, 
paragraph  (b)(5)  or  (6)  of  this  section"  in 
its  place. 

■  4.  Paragraph  (b)(2)  is  revised. 

■  5.  Paragraphs  (b)(5)  and  (b)(6)  are 
added. 

■  6.  In  paragraphs  (f)(3)(i)  and  (g)(1), 
remove  the  parenthetical  "(if  any)"  after 
the  words  "identifying  number". 

■  7.  Paragraph  (h)  is  added. 

The  revision  and  additions  read  as 
follows: 


§  1.1445-3  Adjustments  to  amoL-nt 
required  to  be  withheld  pursuant  to 
withholding  certificate. 

(a)  *   *  *  In  no  event,  however,  will 
a  withholding  certificate  be  issued 
without  the  transferor's  identifying 
number.  *   *   * 

(b)*  *  * 

(2)  Parties  to  the  transaction.  The 
application  must  set  forth  the  name, 
address,  and  identifying  number  of  the 
person  submitting  the  application 
(specifying  whether  that  person  is  the 
transferee  or  transferor),  and  the  name, 
address,  and  identifying  number  of 
other  parties  to  the  transaction 
(specifying  whether  each  such  party  is 
a  transferee  or  transferor).  The  Service 
will  deny  the  application  if  complete 
information,  including  the  identifying 
numbers  of  ail  the  parties,  is  not 
provided.  Thus,  for  example,  the 
applicant  should  determine  if  an 
identifying  number  exists  for  each  party, 
and,  if  none  exists  for  a  particular  party, 
the  applicant  should  notify  the 
particular  party  of  the  obligation  to  get 
an  identifying  number  before  the 
application  can  be  submitted  to  the 
Service.  The  address  provided  in  the 
case  of  an  individual  must  be  that 
individual's  home  address,  and  the 
address  provided  in  the  case  of  an  entify 
must  be  that  entity's  office  address.  A 
mailing  address  may  be  provided  in 
addition  to,  but  not  in  lieu  of,  a  home 
address  or  office  address. 
***** 

(5)  Special  rule  for  exclusions  from 
income  under  section  121.  A 
withholding  certificate  may  be  sought 
on  the  basis  of  a  section  121  exclusion 
as  a  reduction  in  the  amoimt  of  tax  due 
under  paragraph  (c)(2)(v)  of  this  section. 
The  application  must  include 
information  establishing  that  the 
transferor,  who  is.  a  nonresident  alien 
individual  at  the  time  of  the  sale  (and 

is  therefore  subject  to  sections  897  and 
1445)  is  entitled  to  claim  the  benefits  of 
section  121.  For  example,  a  claim  for 
reduced  withholding  as  a  result  of 
section  121  must  include  information 
that  the  transferor  occupied  the  U.S.  real 
property  interest  as  his  or  her  personal 
residence  for  the  required  period  of 
time. 

(6)  Special  rule  for  like-kind 
exchanges  under  Section  1031.  A 
withholding  certificate  may  be 
requested  with  respect  to  a  like-kind 
exchange  imder  section  1031  as  a 
transaction  subject  to  a  nonrecognition 
provision  imder  paragraph  (c)(2)(ii)  of 
this  section.  The  application  must 
include  information  substantiating  the 
requirements  of  section  1031.  The  IRS 
may  require  additional  information 
during  the  course  of  the  application 
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§1.1445-4    [Ar  tended] 

1445-4,  paragraph  (c)(2), 
is  amended  by 
l^guage  "Assistant 
(International)"  and 
Director,  Philadelphia  Service 
lace. 
1445-5  is  amended  as 


■  ll.ln§l. 
second 
removing  the 
Commissioner 
adding  " 
Center"  in  its 


pro  n 


■  12.  Section 
follows: 

■  1.  Inparagra  )h 
remove  the  lar  ?uage 
Commissioner 
"Director,  Phi 
in  its  place. 

■  2.  In  paragraph 
(b)(2)(ii)(C).  relieve 
"(if  any)"  after 
number" 

■  3.  In  paragrai  h 
sentence,  remo  i^e 
with  the  Intern  il 
Center,  Philade  Iph 
add  in  its  place 
location  as 
to  Forms  8288 

■  4.  In  paragraf  h 
sentence  is  rev  sed 

■  5.  In  paragraf  h 
sentence  is  revised 

■  6.  Paragraph 

■  /   In  paragraf  h 
sentences.  rem(  ive 
"Assistant  Corrim 
(International)' 
Philadelphia  Service 
place. 

■  8.  Paragraph 

■  9.  Paragraph 
paragraph  (e)(3 
(e)(2)  is  added 

■  10.  In  newly  des 
(e)(3)(iii)(B),  rejiove 


(b)(2)(ii),  first  sentence, 
"Assistant 
(International)"  and  add 
1  idelphia  Service  Center" 

s  (b)(2){ii)(B)  and 
the  parenthetical 
the  words  "identif\'ing 

{b)(5)(i),  second 

the  language  "filed 

Revenue  Service 
ia,  PA  19255"  and 
the  language  "filed  at  the 
ided  in  the  instructions 
md  8288-A". 

(b)(5)(i),  the  fifth 


(b)(7),  the  fifth 
jd. 
b)(8)(iii)  is  revised. 
c){3)(v),  first  and  fifth 
the  language 
lissioner 

and  add  "Director, 
Center"  in  its 

B)(l)(ii)  is  revised. 
b)(2)  is  redesignated  as 
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ignated  paragraph 
the  language 


"§  1.1445-5(e){2){iii)(B)"  and  add 
"§  1.1445-5(e)(3)(iii)(B)"  in  its  place; 
and  remove  the  language  "paragraph 
(e)(2)(iii)(B)"  and  add  "paragraph 
(e)(3)(iii)(B)"  in  its  place. 
■  11.  Paragraph  (h)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§  1.1445-5    Special  rules  concerning 
distributions  and  other  transactions  by 
corporations,  partnerships,  trusts  and 
estates. 

***** 

(b)*   *   * 

(5)*    *    * 

(i)  *  *   *  Form  8288-A  will  be 
stamped  by  the  Internal  Revenue 
Service  to  show  receipt,  and  a  stamped 
copy  will  be  mailed  by  the  Service  to 
the  interest  holder  if  the  Form  8288  is 
complete,  including  the  transferor's 
identifying  number,  at  the  address 
shown  on  the  form,  for  the  interest- 
holder's use.  *   *   * 

(7)  *   *   *  Such  an  interest-holder 
must  attach  to  its  return  a  statement 
which  supplies  all  of  the  information 
required  by  §  1.1445-l(d)(2).  *   *   * 

(8)  *    *    * 

(iii)  Distributions  by  certain  domestic 
corporations  to  foreign  shareholders. 
The  provisions  of  section  1445(e)(3)  and 
paragraph  (e)(1)  of  this  section, 
requiring  withholding  upon 
distributions  in  redemption  of  stock 
under  section  302(a)  or  liquidating 
distributions  under  Part  II  of  subchapter 
C  of  the  Internal  Revenue  Code  by  U.S. 
real  property  holding  corporations  to 
foreign  shareholders,  shall  apply  to 
distributions  made  on  or  after  January  1, 
1985.  The  provisions  of  section 
1445(e)(3)  and  paragraph  (e)(1)  of  this 
section  requiring  withholding  on 
distributions  under  section  301  by  U.S. 
real  property  holding  corporations  to 
foreign  shareholders  shall  apply  to 
distributions  made  after  August  20, 
1996.  The  provisions  of  paragraph  (e)  of 
this  section  providing  for  the 
coordination  of  withholding  between 
sections  1445  and  1441  (or  1442  or 
1443)  for  distributions  under  section 
301  by  U.S.  real  property  holding 
corporations  to  foreign  shareholders 
apply  to  distributions  after  December 
31.  2000  (see  §  1.1441-3(c)(4)  and  (h)). 
***** 

(e)  *   *   *  (1)  *   *   * 

(ii)  There  is  a  distribution  of  property 
in  redemption  of  stock  treated  as  an 
exchange  under  section  302(a),  in 
liquidation  of  the  corporation  pursuant 
to  the  provisions  of  Part  II  of  subchapter 
C  of  the  Internal  Revenue  Code  (sections 
331  through  section  346),  or  with 
respect  to  stock  under  section  301  that. 


is  not  made  out  of  earnings  and  profits 
of  the  corporation. 

(2)  Coordination  rules  for  Section  301 
distributions.  If  a  domestic  corporation 
makes  a  distribution  of  property  under 
section  301  to  a  foreign  person  whose 
interest  in  such  corporation  constitutes 
a  U.S.  real  property  interest  under  the 
provisions  of  section  897  and  the 
regulations  thereimder,  then  see 
§  1.1441-3(c)(4)  for  rules  coordinating 
withholding  obligations  under  sections 
1445  and  1441  (or  1442  or  1443)). 
***** 

(h)  Effective  date  for  taxpayer 
identification  numbers.  The 
requirement  in  paragraphs  (b)(2)(ii)(B) 
and  (C)  of  this  section  that  taxpayer 
identification  numbers  be  provided  (in 
all  cases)  is  applicable  for  dispositions 
of  U.S.  real  property  interests  occurring 
after  November  3,  2003. 
*        *        *        *        * 

■  13.  Section  1.1445-6  is  amended  as 
follows: 

■  1.  The  section  heading  is  revised. 

■  2.  In  paragraph  (a),  after  the  seventh 
sentence,  one  sentence  is  added. 

■  3.  Paragraph  (b)(3)  is  revised. 

■  4.  For  each  of  the  paragraphs  listed  in 
the  column  below,  remove  the  language 
"Assistant  Commissioner 
(International)"  and  add  "Director^ 
Philadelphia  Service  Center"  in  its 
place. 

Paragraphs 

(f)(1),  first  sentence  ^ 

(f)(2)(iii),  heading 

(f){2)(iii) 

(g),  introductory  text,  second  sentence 

■  5.  Paragraphs  (f)(3)(i)  and  (g)(1)  are 
amended  by  removing  the  parenthetical 
"(if  any)"  ajfter  the  words  "identifying 
number". 

■  6.  Paragraph  (h)  is  added. 

The  revision  and  additions  read  as 
follows: 

§  1 .1445-6    Adjustments  pursuant  to 
withholding  certificate  of  amount  required 
to  be  withheld  under  section  1445(e). 

***** 

(a)  *   *   *  In  no  event,  however,  will 
a  withholding  certificate  be  issued 
without  the  transferor's  identifying 
number.  *   *   * 

(b)*   *   * 

(3)  Relevant  taxpayers.  An  application 
for  withholding  certificate  pursuant  to 
this  section  must  include  all  of  the 
following  information:  the  name, 
identifying  number,  and  home  address 
(in  the  case  of  an  individual)  or  office 
address  (in  the  case  of  an  entity)  of  each 
relevant  taxpayer  with  respect  to  which 
adjusted  withholding  is  sought. 
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(h)  Effective  date  for  taxpayer 
identification  numbers.  The 
requirement  in  paragraphs  (b)(3), 
(f)(3)(i),  and  (g)(1)  of  this  section  that 
taxpayer  identification  numbers  be 
provided  (in  all  cases)  is  applicable  for 
dispositions  of  U.S.  real  property 
interests  occurring  after  November  3, 
2003. 


§  1 .1 445-9T    [Removed] 

■  14.  Section  1.1445-9T  is  removed. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

■  15.  The  authority  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *   * 

■  16.  Section  301.6109-1  is  amended  as 
follows: 

■  1.  In  paragraph  (b){2)(v),  remove  the 
word  "and". 

■  2.  In  paragraph  (b)(2)(vi),  remove  the 
period  at  the  end  of  the  paragraph  and 
add  ";  and"  in  its  place. 

■  3.  Paragraph  (b)(2)(vii)  is  added. 

■  4.  In  paragraph  (c),  first  and  third 
sentences,  remove  the  language  "or  (vi) 
of  this  section"  and  add  "(vi),  or  (vii)  of 
this  section"  in  its  place. 

The  addition  reads  as  foUoWs: 

§301.6109-1     Identifying  numbers. 

***** 

(b)  *   *   * 

(2)*   *   * 

(vii)  A  foreign  person  whose  taxpayer 
identifying  nxunber  is  required  to  be 
furnished  on  any  retixrn,  statement,  or 
other  document  as  required  by  the 
income  tax  regulations  under  section 
897  or  1445.  This  paragraph  (b)(2)(vii) 
applies  as  of  November  3,  2003. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

■  17.  The  authority  citation  for  part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

■  18.  In  §  602.101,  paragraph  (b)  is 
amended  by  revising  the  entries  for 
1.1445-2  and  1.1445-3  to  read  as 
follows: 

§601.601    0MB  Control  numbers. 


CFR  part  or  section 

where  identified  and  de- 

scrit>ed 


Current  OMB  con- 
trol No. 


1.1445-2 


1.1445-3 


1545-0902 
1545-1060 
1545-1797 
1545-0902 
1545-1060 
1545-1797 


(b) 


Robert  E.  Wenzel, 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  9,  2003. 
Pamela  F.  Olson, 

Assistant  Secretary  of  the  Treasury. 
[PR  Doc.  03-19273  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100  - 

[CGD07-03-098] 

RIN  1625-AA08 

Special  Local  Regulations;  Race  Week 
Miami  Super  Boat  Race,  Miami  Beach, 
FL 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  Temporary  special  local 
regulations  are  being  established  for  the 
Race  Week  Miami  Super  Boat  Race  held 
offshore  of  Miami  Beach,  Florida.  These 
regulations  restrict  the  movement  of 
non-participating  vessels  in  the 
regulated  area  centered  around  the  race 
course  located  in  the  vicinity  of  Miami 
Beach,  Florida.  These  are  needed  to 
provide  for  the  safety  of  life  on 
navigable  waters  during  the  event. 
DATES:  This  rule  is  effective  from  11 
a.m.  EST  on  September  21 ,  2003 
through  4  p.m.  EST  on  September  21, 
2003. 

ADDRESSES:  Documents  indicated  in  the 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [CGD07-O3- 
098]  and  are  available  for  inspection  or 
copying  at  Coast  Guard  Group  Miami, 
100  MacArthiu  Causeway,  Miami 
Beach,  Florida  33139  between  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
BMC  D.  Vaughn,  Coast  Guard  Group 
Miami,  Florida  at  (305)  535-4317. 


SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  puhlishing  an  NPRM.  Publishing 
an  NPRM,  which  would  incorporate  a 
comment  period  before  a  temporary  rule 
could  be  issued,  would  be  contrary  to 
public  safety  interests.  Immediate  action 
is  needed  to  minimize  potential  danger 
to  the  public,  because  there  will  be 
numerous  spectator  craft  in  the  vicinity 
of  the  powerboat  race. 

Background  and  Purpose 

Super  Boat  International  Productions 
Inc.  is  sponsoring  a  high  speed  power 
boat  race  that  will  take  place  on 
September  21,  2003  in  the  Atlantic 
Ocean  off  Miami  Beach,  Florida.  The 
race  organizers  anticipate  35 
participants  and  200  spectator 
watercraft.  The  event  will  take  place 
outside  of  the  marked  charmel  and  will 
not  interfere  with  commercial  shipping. 
Recreational  vessels  and  fishing  vessels 
normally  operate  in  the  waters  being 
used  for  the  event.  This  rule  is  required 
to  provide  for  the  safety  of  life  on 
navigable  waters  because  of  the  inherent 
danger  associated  with  a  power  boat 
race.  The  rule  prohibits  non- 
participating  vessels  from  entering  the 
regulated  area  offshore  of  Miami  Beach, 
Florida,  during  the  event.  A  Coast  Guard 
Patrol  Conunander  will  be  present 
during  this  event  to  monitor  compliance 
with  this  regulation. 

Discussion  of  Rule 

.This  rule  is  required  to  provide  for  the 
safety  of  life  on  navigable  waters 
because  of  the  inherent  danger 
associated  with  a  power  boat  race. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significaAt"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Seciuity 
(DHS),  This  rule  only  temporarily 
modifies  the  existing  published  rule. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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dlowed  to  transit 
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The  term 
small  businesses 
organizations 
owned  and  operated 
dominant  in 
govenmiental 
populations  of 
This  rule  ma 
entities,  some 
entities:  the 
vessels  intendi:  ig 
a  portion  of  the 
Miami  Beach, 
4  p.m.  EST  on 
Coast  Guard 
605(b)  that  this 
significant  ecortomic 
substantial  nun  her 
because  commercial 
vessels  may  be 
through  the 
racing 

Assistance  for  i  mall  Entities 

Under  sectioi  213(a)  of  the  Small 
Business  Reguli  tory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assis  t  small  entities  in 
understanding  t  le  rule  so  that  they  can 
better  evaluate  i  ts  effects  on  them  and 
participate  in  th  e  rulemaking  process. 
Small  entities  n  ay  contact  the  person 
listed  under  FOf  FURTHER  INFORMATION 
CONTACT  for  ass  stance  in  understanding 
and  participatin  i  in  this  rulemaking.  We 
also  have  a  poir  I  of  contact  for 
commenting  on  action  by  employees  of 
the  Coast  Guard 
SmalUbusine^es  may  send  comments 
Federal  employees 
atherwise  determine 
compliance  wit*.  Federal  regulations  to 
the  Small  Busin  !ss  and  Agriculture 
Regulatory  Enfo  cement  Ombudsman   * 
and  the  Regiona  Small  Business 
Regulatorv'  Fairr  ess  Boards.  The 
Onjbudsman  ev<  luates  these  actions 
annually  and  ral  3s  each  agency's 
responsiveness  I  o  small  business.  If  you 
wish  to  commen  t  on  actions  by 
employees  of  th(  Coast  Guard,  call  1- 
1-888-734-3247). 


888-REG-FAIR 


Collection  of  Inf  )rmation 


for  no  new  collection 
under  the  Paperwork 
1995  (44  U.S.C.  3501- 


This  rule  calls 
of  information 
Reduction  Act  o 
3520). 

Federalism 

A  rule  has  imf  lications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  las  a  substantial  direct 
effect  on  State  oi  local  governments  and 
would  either  pre  smpt  State  law  or 
impose  a  substai  tial  direct  cost  of 
compliance  on  tlem.  We  have  analyzed 
this  rule  under  t  lat  Order  and  have 


determined  tlfat  it  does  not  have 
implications  for  Federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indiait 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 


of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 


Environment 

We  have  analyzed  this  rule  imder 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  imder 
figure  2-1.  paragraph  (34)  (h).  of  the 
Instruction,  from  further  environmental 
documentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  fined 
"Categorical  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements,  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100,  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  Department  of 
Homeland  Security  Delegation  No.  01 70. 

■  2.  Add  temporary  §  100.35-T07-098  to 
read  as  follows: 

§  100.35-T07-098    Race  Week  Miami  Super 
Boat  Race;  Miami  Beach,  Florida. 

(a)  Regulated  areas.  (1)  The  regulated 
area  encompasses  all  waters  located 
within  300  yards  of  the  race  course.  The 
course  is  established  around  the 
described  positions  located  offshore  of 
Miami  Beach,  Florida:  (1)  26  06.745"  N, 
080  06.134"  W  (2)  26  06.752"  N,  080 
06.13"  W  (3)  26  06.079"  N,  080  05.926" 
W  (4)  26  06.069"  N,  080  06.047"  W.  All 
coordinates  referenced  use  Datum:  NAD 
1983. 

(2)  A  viewing  area  has  been 
established  by  the  Miami  Super  Boat 
Race  committee  by  a  line  parallel  to  the 
shore  passing  through  26  06.738"  N,  080 
05.594"  W.  All  coordinates  reference 
Datum:  NAD  1983. 

(b)  Coast  Guard  Patrol  Commander. 
The  Coast  Guard  Patrol  Commander  is 
a  commissioned,  warrant,  or  petty 
officer  of  the  Coast  Guard  who  has  been 
designated  by  Commanding  Officer, 
Coast  Guard  Group  Miami  FL. 
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(c)  Special  local  regulations.  Non- 
participant  vessels  are  prohibited  from 
entering  the  regulated  area  unless 
authorized  by  the  Coast  Guard  Patrol 
Commander.  Spectator  craft  may  remain 
in  the  designated  viewring  area. 

(d)  Dates:  This  section  is  effective 
from  11  a.m.  to  4  p.m.  on  September  21, 
2003. 

Dated:  July  28,  2003. 
F.M.  Rosa, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Guard  District. 
(FR  Doc.  03-19901  Filed  8-4-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[OH155-3;  FRL-7539-h»] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Ohio; 
Oxides  of  Nitrogen  Regulations 

agency:  Environmental  Protection 
Agency  (USEPA). 
ACTION:  Final  rule. 

SUMMARY:  This  action  is  the  conditional 
approval  of  the  Ohio  oxides  of  nitrogen 
(NOx)  State  Implementation  Plan  (SIP). 
This  document  also  contains  USEPA 's 
response  to  the  adverse  comment  from 
American  Electric  Power  Services 
Corporation  (AEP)  sent  to  USEPA 
following  publication  of  the  original 
direct  final  approval  of  the  Ohio  NOx 
plan  on  January  16,  2003,  which  was 
subsequently  withdrawn  because  of 
receipt  of  an  adverse  comment.  USEPA 
is  conditionally  approving  the  Ohio 
NOx  plan  following  the  receipt  of  a 
commitment  from  the  Director  of  Ohio 
EPA  to  change  the  flow  control  date  in 
the  State  plan  from  2006  to  2005.  On 
June  25.  2003,  Ohio  sent  a  letter  to 
USEPA  containing  a  commitment  to 
take  specific  enforceable  measures  by 
which  the  flow  control  date  will  be 
changed.  These  enforceable  measures 
include:  timing  by  which  Ohio  will 
begin  the  public  process;  timing  when 
the  amended  rule  will  be  filed  with  the 
Joint  Committee  on  Administrative  Rule 
Review;  timing  of  the  public  hearing; 
and  time  span  when  the  amended  rule 
process  will  be  complete.  Ohio  EPA 
expects  the  flow  control  date  in  the  rule 
to  be  changed  approximately  six  montiis 
from  the  date  of  the  commitment  letter. 
USEPA  found  that  the  commitment  is 
acceptable  and,  therefore.  USEPA  is 
taking  action  to  conditionally  approve 
the  Ohio  plan  based  on  the  commitment 
from  Ohio  to  submit  the  revised  rule  by 


December  26.  2003.  We  vdll  popidate 
the  compliance  accounts  of  units  listed 
in  the  State's  rule  after  September  4. 
2003.  so  that  respective  Ohio  sources 
can  participate  in  the  NOx  trading 
program. 

DATES:  This  rule  is  effective  on 
September  4,  2003. 

ADDRESSES:  You  may  obtain  a  copy  of 
the  State  Implementation  Plan  revision 
request  at  the  address  below.  Please 
telephone  John  Paskevicz  at  (312)  886- 
6084  if  you  intend  to  visit  the  Region  5 
office. 

You  may  inspect  copies  of  Ohio's 
NOx  submittal  and  subsequent 
commitment  letter  at:  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Environmental 
Protection  Agency,  Region  5.  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Paskevicz.  Engineer,  Regulation 
Development  Section,  Air  Programs 
Branch  (AR-18J),  U.S.  Enviroiunental 
Protection  Agency.  Chicago.  Illinois. 
60604.  E-Mail  Address: 
paskevicz.john@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  the  terms 
"you"  refer  to  the  reader  of  this  rule 
and/or  to  sources  subject  to  the  State 
rule,  and  the  terms  "we",  "us",  or  "our" 
refers  to  USEPA. 
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L  Background 

A.  What  Requirements  Led  to  the  State's 
Submittal  of  the  NO\  Emission  Control 
Plan? 

On  October  27,  1998,  the  USEPA 
promulgated  a  regulation  known  as  the 
NOx  SIP  Call  for  numerous  States, 
including  the  State  of  Ohio.  The  NOx 
SIP  Call  requires  the  subject  States  to 
develop  NOx  emission  control 
regulations  sufficient  to  provide  for  a 
prescribed  NOx  emission  budget  in 
2007. 

Preceding  the  promulgation  of 
USEPA's  NOx  SIP  Call,  there  had  been 
extensive  discussions  by  federal,  state, 
and  local  environmental  agencies, 
industry,  and  environmental  groups 
regarding  the  transport  of  ozone  in  the 
Eastern  United  States.  The 
Environmental  Council  of  States  (EGOS) 
recommended  the  formation  of  a 
national  workgroup  to  assess  the 
problem  and  to  develop  a  consensus 
approach  to  addressing  the  transport 
problem.  As  a  result  of  EGOS' 
recommendation  and  in  response  to  a 
March  2, 1995  USEPA  memorandum, 
the  Ozone  Transport  Assessment  Group 
(OTAG)  was  formed  to  conduct  regional 
ozone  transport  analyses  and  to  develop 
a  recomimended  ozone  transport  control 
strategy.  OTAG  was  a  partnership 
among  USEPA,  the  37  eastern  States  and 
the  District  of  Columbia,  and  industrial, 
academic,  and  environmental  groups. 
OTAG  was  given  the  responsibility  of 
conducting  the  two  years  of  analyses 
envisioned  in  the  March  2,  1995  USEPA 
memorandum. 

OTAG  conducted  a  number  of 
regional  ozone  data  analyses  and 
regional  ozone  modeling  analyses  using 
photochemical  grid  modeling.  In  July 
1997.  OTAG  completed  its  work  and 
made  recommendations  to  the  USEPA 
concerning  the  regional  emissions 
reductions  needed  to  reduce  transported 
ozone  as  an  obstacle  to  attainment  in 
dowmwind  areas.  OTAG  recommended 
a  possible  range  of  regional  NOx 
emission  reductions  to  support  the 
control  of  transported  ozone.  Based  on 
OTAG's  recommendations  and  other 
information.  USEPA  issued  the  NOx  SIP 
Call  rule  on  October  27, 1998.  63  FR 
57356. 

In  the  NOx  SIP  Call,  USEPA 
determined  that  sources  and  emitting 
activities  in  23  jurisdictions  '  emit  NOx 
in  amounts  that  "significantly 
contribute"  to  ozone  nonattainment  or 


'  Alabama,  Connecticut.  Delaware,  District  of 
Columbia,  Georgia,  Illinois.  Indiana,  Kentucky, 
Maryland,  Massachusetts.  Michigan,  Missouri,  New 
Jersey,  New  York.  North  Carolina,  Ohio, 
Pennsylvania,  Rhode  Island,  South  Carolina, 
Tennessee.  Virginia,  West  Virginia,  and  Wisconsin. 
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recommended 
caps  for  large  EGUs 
or  whose  nameplate 
25  megawatts)  and  for 
s  (maximiun  design  heat 
250  mmBTU  per  hour), 
that  significant  NOx 
cost-effective  measures 
as  follows: 
a  0.15  pounds  NOx/ 
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reduction  of  NOx 
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administer  for  the  States.  If  States 
choose  to  participate  in  the  national 
trading  program,  the  States  must  submit 
SIPs  that  conform  to  the  trading 
program  requirements  in  the  NOx  SIP 
Call. 

B.  What  Requirements  Must  Ohio  Meet? 

The  State  of  Ohio  has  the  primary 
responsibility  under  the  Clean  Air  Act 
for  ensxiring  that  Ohio  meets  the  ozone 
air  quality  standards  and  is  required  to 
submit  a  SIP  that  specifies  emission 
limitations,  control  measures,  and  other 
measures  necessary  for  meeting  the  NOx 
emissions  budget.  The  SIP  for  ozone 
must  meet  the  ozone  transport  SIP  Call 
requirements,  must  be  adopted  pursuant 
to  notice  and  comment  rulemaking,  and 
must  be  submitted  to  the  USEPA  for 
approval. 

These  NOx  emission  reductions  will 
address  ozone  transport  in  the  area  of 
the  country  primarily  east  of  the 
Mississippi  River.  USEPA  promulgated 
the  NOx  SIP  Call  pursuant  to  the 
requirements  of  CAA  section 
110(a)(2)(D)  and  our  authority  under 
CAA  section  llO(k).  Section  110(a)(2)(D) 
applies  to  all  SIPs  for  each  pollutant 
covered  by  a  NAAQS  and  for  all  areas 
regardless  of  their  attainment 
designation.  It  requires  a  SEP  to  contain 
adequate  provisions  that  prohibit  any 
source  or  type  of  source  or  other  types 
of  emissions  within  a  State  from 
emitting  any  air  pollutants  in  amounts 
which  will  contribute  significantly  to 
nonattainment  in,  or  interfere  with 
maintenance  of  attainment  of  a  standard 
by  any  other  State  with  respect  to  any 
NAAQS. 

Pursuant  to  its  authority  under 
section.llO(k)(5),  USEPA  concluded 
that  the  SIPs  for  Ohio  and  other  states 
were  substantially  inadequate  to 
prohibit  NOx  emissions  that 
significantly  contribute  to  ozone 
nonattainment.  As  a  result,  Ohio  was 
required  to  submit  SIP  revisions  that 
addressed  this  inadequacy. 

USEPA  has  published  a  model  rule 
for  control  of  NOx  emissions  from 
boilers  and  turbines.  This  model  rule, 
codified  at  Title  40  of  the  Code  of 
Federal  Regulations  Part  96  (40  CFR  part 
96),  reflects  USEPA's  recommendations 
for  the  general  design  of  the  necessary 
NOx  emission  control  programs  as  well 
as  detailed  recommendations  for 
specific  program  features.  Similarly,  at 
63  FR  56393  (October  21,  1998),  USEPA 
has  published  a  proposed  Federal 
implementation  plan  including  rules 
regulating  cement  kilns,  which  serve  as 
sample  rules  for  this  source  type. 
USEPA  recommends  the  cost-effective 
levels  of  control  noted  above.  The 
budget  that  USEPA  established  for  states 


reflects  these  control  levels.  USEPA 
further  recommends  that  states  take  the 
necessary  steps  to  allow  their  sources  to 
participate  in  a  multi-state  NOx 
emissions  trading  program  that  USEPA 
will  run.  While  USEPA  offers  flexibility 
to  states  on  various  elements  of  program 
design,  particularly  in  the  distribution 
of  projected  emission  reductions, 
USEPA  can  offer  more  streamlined 
approval  of  programs  that  more  closely 
follow  USEPA's  model  rule.  (See  63  FR 
57365) 

C.  What  Have  Been  the  Court  Rulings 
Regarding  USEPA's  NOx  Emission 
Control  Rule? 

When  the  USEPA  published  the  NOx 
SIP  Call  on  October  27,  1998,  a  number 
of  States  and  industry  groups  filed 
petitions  challenging  the  rulemaking 
before  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia. 
The  court,  on  May  25,  1999,  stayed  the 
States'  obligation  to  submit  SIPs  in 
response  to  the  NOx  SIP  Call  rule. 
Subsequently,  on  March  3,  2000,  the 
court  upheld  most  of  USEPA's  NOx  SIP 
Call  rule.  The  court,  however,  vacated 
the  rule  as  it  applied  to  Missouri  and 
Georgia,  and  remanded  for  further 
consideration  the  inclusion  of  portions 
of  Missouri  and  Georgia  in  the  rule.  The 
court  also  vacated  the  rule  as  it  applied 
to  Wisconsin  because  the  court  believed 
that  USEPA  had  not  made  a  showing 
that  sources  in  Wisconsin  significantly 
contributed  to  nonattaimnent  or 
interfered  with  maintenance  of  the 
ozone  NAAQS  in  any  other  State. 
Finally,  the  court  remanded  to  USEPA 
two  issues  concerning  a  limited  portion 
of  the  NOx  emission  budgets.  See 
Michigan  et  al.  v.  EPA.  213  F.3d  663  (DC 
Cir.  2000).  On  April  11,  2000,  based  on 
the  remanded  issues,  USEPA  initiated  a 
two  phase  approach  to  implement  the 
NOx  SIP  Call.  Phase  I  of  this  approach 
addressed  the  portion  of  the  NOx  SIP 
Call  upheld  by  the  court.  Phase  I  will 
achieve  the  majority  of  the  reductions  in 
the  NOx  SIP  Call.  The  Phase  I  plan  was 
due  from  Ohio  on  October  30,  2000. 

Phase  II  will  address  the  few  narrow 
issues  that  the  DC  Circuit  court 
remanded  to  USEPA,  including:  how  a 
small  subclass  of  facilities  that  generate 
electricity  (cogeneration  units)  should 
be  included  in  the  rule;  and  what 
control  levels  should  be  assumed  for 
large,  stationary  internal  combustion 
engines.  Phase  II  of  the  NOx  SIP  Call 
will  not  require  a  submittal  from  the 
States  until  USEPA  has  proposed  and 
finalized  rules  in  response  to  the  court's 
remand. 

On  June  22,  2000,  the  court  removed 
the  stay  of  the  state's  obligation  to 
submit  SIPs  in  response  to  the  NOx  SIP 
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Call  and  denied  petitioner's  motions  for 
rehearing  and  rehearing  en  banc.  In 
removing  the  stay,  the  court  provided 
that  USEPA  should  allow  128  days  for 
States  to  submit  SIPs  to  the  USEPA,  i.e., 
by  October  30,  2000.  Shortly  after 
removing  the  stay,  petitioners  requested 
that  the  court  adjust  the  NOx  SIP  Call 
compliance  date.  In  an  action  related  to 
Michigan  v.  EPA.  213  F.3d  663  (D.C.  Cir 
2000)  the  court  then  determined  that  the 
compliance  date  for  the  SIP  Call  would 
be  May  31,  2004.  Although  the  court's 
action  affected  only  the  compliance 
deadline,  other  dates  in  the  rule  for 
related  requirements  (such  as  flow 
control)  were  also  extended  because 
they  were  established  relative  to  the 
original  compliance  deadline. 

n.  Summary  of  the  State  Submittal 

A.  When  w\s  the  Ohio  EPA  NOx  Plan 
Submitted  td  the  USEPA? 

Ohio  EPA  submitted  the  NOx  plan  on 
July  11.  2002.  USEPA  had  an 
opportunity  to  review  and  comment  on 
earlier  draft  versions  of  the  rules  during 
the  stakeholder  review  process.  USEPA 
made  both  formal  and  informal 
comments,  and  these  comments  are 
available  in  the  Docket.  The  plan  was 
submitted  in  sufficient  time  for  the 
USEPA  to  make  a  finding  of 
completeness,  which  terminated  the 
imposition  of  sanctions  which  were 
scheduled  to  go  into  effect  on  July  25, 


2002,  due  to  Ohio's  failure  to  submit  a 
plan.  The  Region  5  Regional 
Administrator  signed  the  completeness 
finding  on  July  24.  2002.  (see  67  FR 
50600) 

B.  What  Are  the  Basic  Components  of 
the  Ohio  EPA  NOx  Plan? 

The  Ohio  EPA  plan  includes  the 
following  docxmients:  (1)  A  letter  from 
the  Dfrector  of  Ohio  EPA  requesting  a 
revision  to  the  Ohio  EPA  plan;  (2)  A 
copy  of  the  rules  containing  the 
provisions  and  requfrements  to 
implement  a  NOx  budget  trading 
program  to  control  and  reduce 
emissions  of  NOx  in  Ohio;  (3)  A  copy 
of  the  Ohio  code  indicating  the 
authority  of  the  Ohio  EPA  Director  to 
develop  and  submit  the  revision;  (4)  A 
notice  of  the  proposed  rulemaking  and 
public  hearing;  (5)  A  transcript  of  the 
public  hearing  on  the  rules  containing 
comments  and  testimony;  (6)  The  Ohio 
Director's  Findings  and  Orders 
annoimcing  the  adoption  of  rules 
controlling  NOx  from  sources  in  Ohio; 
(7)  A  list  of  Ohio's  "interested  parties" 
or  stakeholders  to  whom  draft  rules 
were  distributed  for  comment;  (8) 
Summary  of  comments  submitted  into 
Ohio's  formal  hearing  record  regarding 
the  proposed  rules  which -establish  a 
NOx  budget  trading  program  in  Ohio; 
and,  (9)  Ohio's  budget  demonstration 
including  a  list  of  units  (operating  or 


imder  construction)  subject  to  the 
State's  NOx  rules.  v 

Ohio's  NOx  plan  and  rules  apply  to. 
and  establish,  a  trading  program  for 
EGUs.  non-EGUs.  and  portland  cement 
kilns.  The  rules  contained  in  Chapter 
3745-14,  establish  the  provisions  and 
requirements  to  implement  a  NOx 
budget  trading  program  in  Ohio.  The  net 
effect  of  the  rules  is  to  cap  emissions 
from  major  emitters  and  provide 
allowances  to  units  to  operate  within 
the  State's  budget  during  the  control 
period.  Allowance  allocations  are  made 
for  five  year  periods  with  the  exception 
of  the  first  period,  which  is  for  a  four- 
year  period. 

The  State's  market-based  program 
which  follows  the  model  NOx  budget 
trading  rule  is  the  method  selected  by 
Ohio  to  meet  its  NOx  emissions 
reduction  obligations  under  the  NOx 
SIP  Call.  The  trading  program  caps  total 
emissions  in  order  to  ensure  that 
emissions  reductions  are  achieved  and 
maintained.  Also,  the  flexibility  in  the 
State's  program  allows  sources  to  reduce 
emissions  and  where  possible,  and  if  . 
desfred,  generate  allowances  for  trading. 

The  Ohio  EPA  plan  includes  Ohio 
Rule  3745-14.  This  trading  rule 
contains  eleven  separate  rule  elements, 
listed  in  Table  1 ,  which  correspond 
with  part  96  model  rule  of  the  NOx  SIP 
Call. 


Table  1  .—Comparison  of  State  Rule  to  Model  Rule 


Ohio  rule  3745-14— 


01 ,  General  provisions 

02,  NOx  authorired  account  representative  

03,  NOx  budget  permit 

04,  Compliance  certification  , 

05,  NOx  allowance  allocations  (and  Appendix  A  and  B,  for  EGUs  and 
non-EGUs,  for  the  period  from  2004  through  2007). 

06,  NOx  allowance  tracking  system 

07,  NOx  allowance  transfers 

08,  Monitoring  and  reporting .*... 


Corresponds  with  USEPA  rule 


Subpart  A,  Sections  96.1,  96.2,  and  96.3  Purpose,  Definitions  and  Ab- 
breviations. 96.4,  Applicability.  96.5,  Retired  unit  exemptions.  96.6, 
Standard  requirements.  96.7,  Computation  of  time. 

Subpart  B,  Section  96  10  .  .  .  the  NOx  authorized  account  representa- 
tive. 96.11,  Altemate  NOx  authorized  account  representative  96.12, 
Changing  the  account  representative.  96.13,  Account  certificate  of 
representation.  96.14,  Objections  re:  NOx  account  representative. 

Subpart  C,  Section  96.20,  NOx  budget  pemiit  requirements.  96.21, 
Submission  of  NOx  budget  permit  application.  96.22,  Infomiation  re- 
quirements for  NOx  budget  permit  applications.  96.23,  content. 
96.25,  revisions. 

Subpart  D,  Section  96.30,  Compliance  certification  report. -96.31,  State 
and  USEPA's  action  on  compliance  certification. 

Sut>part  E,  Section  96.40,  NOx  allowance  allocations.  96.41,  Timing  re- 
quirements. 96.42  NOx  allowance  allocations.  96.55  Banking  (Early 
reduction  credit  and  non-portion  of  this  section). 

Subpart  F,  Section  96.50,  NOx  allowance  tracking  system  (ATS)  ac- 
counts. 96.51 ,  Establishment  of  accounts.  96.52,  NOx  ATS  respon- 
sibilities of  NOx  authorized  account  rep.  96.53,  Recordation  of  NOx 
allowance  allocations.  96.54,  Compliance.  96.55,  Banking.  96.56,  Ac- 
count error.  96.57,  Closing  of  general  accounts. 

Sut>part  G,  Section  96.60,  Submission  of  NOx  allowance  transfers. 
96.61,  EPA  recordation.  96.62,  Notification. 

Subpart  H,  Monitoring  and  Reporting.  96.70,  General  requirements. 
96.71,  Initial  certification  and  recertifrcation  procedures.  96.72,  Out  of 
control  periods.  96.73,  Notifications  96  74,  Recordkeeping  and  re- 
porting. 96.75,  Petitions.  96.76,  Additional  requirements  to  provide 
heat  input  data  for  allocatk>ns. 
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09,  NOx  budge 


10,  Alternative 

1 1 .  Portland  cerlient 


qompliance  plans 
kilns 


Ohio's  plan 
sources  to  obtiin 
allocation  for 
renewable 
rule  contains 
aside  one 


ene  rgy 


emissions  in  t 
This  set-aside 
control  period 
for  electricity 
energy  utilizat 
solar  power, 
methane  gas 

Ohio's  plan 
percent  of  the 
in  2006  for  i 
projects.  This 
can  compete 
stationary  or 


includes  opportunities  for 
beginning  in  2006,  an 
I  snergy  efficiency/ 

projects.  The  Ohio 
provision  which  sets 
percent  of  the  tons  of  NOx 
e  State  trading  budget. 
s  for  units  that  during  the 
reduce  end-use  demand 
( ir  displace  electrical 
on  by  use  of  wind  power, 
bi  omass  or  landfill 
g(  neration. 


Iso  sets  aside  one 
rading  budget  beginning 
inn  avative  technology 
I  leans  that  an  industry 
a  set-aside,  using 
njobiie  source  technology 


fcr 


Base  

Budget 

Reduction 


On  Novembe 
informally  prov  i 
preliminary 
USEPA  to  start 
Ohio  received 
rules  from 
interested  parti 
were  revised  to 
comments 
draft  rules  were 
parties  on 
EPA.  again, 
draft  rules  from 
other  interested 
submitted  to 
Administrative 
were  revised 
consideration 
believes  that 


these 
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Table  1  .—Comparison  of  State  Rule  to  Model  Rule— Continued 


Ohio  mie  3745-14— 


opt-in  units 


Con-esponds  with  USEPA  njle  . 


Subpart  I,  Individual  Unit  Opt-ins.  Section  96.80,  Applicability.  96.81, 
General.  96.82,  NOx  authorized  account  representative.  96.83,  Ap- 
plying for  NOx  budget  opt-in  pennit.  96.84,  Opt-in  process.  96.85, 
NOx  budget  opt-in  pennif  contents.  96.86,  Withdrawal  from  NOx 
budget  trading  program.  96.87,  Change  in  regulatory  status.  96.88. 
NOx  allowance  allocations  to  opt-in  units. 

This  rule  allows  a  source  to  participate  in  altemate  multi-pollutant  re- 
duction schemes  such  as  the  President's  Clear  Skies  proposal. 

Part  98.  subpart  B,  Emissions  from  cement  manufacturing,  proposed 
rules,  October  21,  1998. 


which  has  not  yet  been  adequately 
demonstrated  in  practice  but  where 
there  is  a  likelihood  that  the  technology 
will  reduce  NOx  emissions  and  increase 
energy  efficiency. 

C.  Does  the  Ohio  EPA  NOx  Plan  Meet 
the  Federal  NOx  Statewide  Emissions 
Budget? 

Yes,  on  July  11,  2002.  Ohio  submitted 
a  plan  containing  rules  in  OAC  Chapter 
3745-14  to  respond  to  USEPA's  NOx 
SIP  Call  published  in  the  Federal 
Register  on  October  27.  1998.  We 
reviewed  the  plan  and  foimd  it 
complete  on  July  23.  2002.  (See  67  FR 
50600.  dated  August  5.  2002) 

USEPA's  NOx  SIP  Call  affected 
sources  of  NOx  in  22  states  (including 
Ohio)  and  the  District  of  Columbia.  The 


NOx  SIP  Call  rulemaking  established 
statewide  budgets  for  NOx  emissions 
beginning  in  the  2003  ozone  season 
(May  1  to  September  30).  Each  state  was 
required  to  submit  a  State 
Implementation  Plan  (SIP)  containing 
rules  necessary  to  reduce  NOx 
emissions  to  the  NOx  budget  levels. 

On  March  2.  2000.  USEPA  published 
a  final  rule  amending  state  NOx  budgets 
(65  FR  11222).  Oliio  used  the 
information  from  this  final  rule  to 
develop  its  budget.  Further.  Ohio 
describes  the  process  it  used  to  develop 
the  budget  in  the  budget  demonstration 
contained  in  its  plan  submittal.  A 
summary  of  the  base  and  budget  NOx 
emissions  contained  in  this  rule  for 
Ohio  are  provided  in  table  2. 


Table  2— NOx  Emissions  Budget  by  Source  Category 

[tons] 


Source  Category 


2007  Final 


EGU 


163,132 

48,990 

114,142 


Non-EGU 


50,001 

40,194 

9,807 


Area 
source 


21.860 

21.860 

0 


Non- 
Road 
mobile 


43,380 

43,380 

0 


Highway 
mobile 


93^50 

94,850 

0 


Total 


373,223 
249,274 
123,949 


15.2000,  Ohio 
ded  draft  rules  for 

to  stakeholders  and 
he  rulemaking  process, 
qamments  on  these  draft 
and  twenty-two  other 
Ohio's  draft  rules 
take  into  account  the 
and  the  revised 
distributed  to  interested 
19.  2001.  Ohio 
d  comments  on  these 
USEPA  and  thirty-eight 
parties.  The  rules,  to  be 
io's  Joint  Committee  for 
lule  Review  (JCARR). 
taking  into 
conoments.  Ohio 
rules  will  achieve  the 


rev  lew 


USE 'A 


ns. 


r^cei  /ed 


Nove  nber 


recf  ive 


Ohi 


agi  m 


the 


NOx  reductions  required  by  USEPA's 
NOx  SIP  Call,  and  has  finalized  them  for 
inclusion  in  its  submitted  NOx  plan. 

The  budget  projections  used  to 
prepare  Ohio's  submission  are  the  same 
as  the  State  budget  established  by 
USEPA  in  the  final  rule  published  in  the 
Federal  Register  on  March  2.  2000  (65 
FR  11222).  A  minor  change  was  made 
by  Ohio  EPA  and  is  addressed  in  the 
State's  submittal.  This  change 
corresponds  with  a  technical  correction 
to  the  Ohio  inventory  made  by  USEPA 
on  October.  31.  2001  (66  FR  54992). 

Ohio's  budgets  for  Area  Sources. 
Mobile  Sources  and  Non-Mobile  sources 
reflect  emissions  during  the  ozone 
control  period  from  May  1  through 
September  30  for  each  year.  The  original 


USEPA  budgets  that  Ohio  used  in  it's 
analysis  can  be  found  on  the  electronic 
file  entitled  "OH.zip"  on  USEPA's  Web 
site  ftp://ftp.epa.gov/EmisInventory/ 
NpxSIPCall_Mar2_2000.  Ohio 
submitted  similar  budgets  for  area, 
mobile  and  non-mobile  source 
categories  on  a  compact  disk  (CD)  along 
with  the  Budget  Demonstration.  The  CD 
is  available  in  thfe  Region  5  Docket. 
Table  3  identifies  the  2007  base  budgets 
for  these  sources  and  the  name  of  the 
attached  file  in  which  they  are  found. 
No  NOx  reductions  from  these  source 
categories  (mobile,  area,  and  non- 
mobile)  are  projected  for  Ohio's  budget 
demonsfration.  Furthermore,  Ohio  does 
not  believe  it  is  necessary  to  develop 
additional  NOx  emission  reduction 
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measures  to  meet  the  statewide  budget 
during  the  5-month  ozone  season. 

Table  3.— Unaffected  Source  Categories 

[tons] 


Source  category 


Area  Sources  

Mobile  Sources  

Non-Road  Mobile  Sources 


2007  base 
budget 


21.860 
94.850 
43,380 


File  name 


OH_ar.wb3 

0H_mb.wt)3 

OH_nr.wt)3 


Table  4  contains  the  base  and  final 
NOx  budget  for  EGUs.  Ohio  obtained 
these  data  from  USEPA  Clean  Air 
Markets  Division.  The  file  was  not  part 
of  the  technical  amendment  to  the  NOx 
SIP  Call  of  March  2,  2000  (see  65  FR 


11222).  The  files  for  EGUs  on  USEPA's 
Web  site 

"  ftp:\\ftp.epa.gov\EmisInventory\NOx 
SIPCaU_Mar2_2000"  did  not  contain 
2007  base  or  budget  numbers.  This  file 
contains  information  which  includes 

Table  4. — Base  and  Final  Budgets 

[tons] 


the  base  and  final  budgets  for  EGUs. 
Ohio  submitted  this  file  (along  with 
other  files  referenced  here)  on  a  CD  with 
the  Budget  Demonstration.  The  CD  is 
available  in  the  Region  5  Docket. 


Source  category 


EGU 


2007 

base 

budget 


163,132 


2007 

final 

txjdget 


48,990 


RIe  name 


u;Lbudget.wb3 


Table  5  contains  the  original  budget 
.  that  USEPA  calculated  for  large 
industrial  boilers  (non-EGUs)  located  in 
Ohio.  The  information  in  Table  5  can  be 
found  on  USEPA's  Web  site  at 
"ftp:\\ftp.  epa.gov\EmisIn 
ventory\NOxSIPCall_Mar2_2000,"  in 
the  file  entitled  "OH_pt.wb3:"  USEPA 
modified  the  original  non-EGU  budget 


because  on  October  31,  2001.  we  made 
a  determination  (66  FR  54992)  that 
Marathon  Ashland  Petroleimi  LLC's 
Plant  1576000301,  emissions  unit  B015 
was  not  a  NOx  budget  unit.  USEPA's 
original  non-EGU  budget  was  modified 
to  remove  eighteen  NOx  allowances 
initially  designated  for  B015  and  to  add 
thirty-six  tons  of  uncontrolled  NOx 


emissions  from  B015  to  the  total  budget 
for  this  source  category.  The  budget 
submitted  by  Ohio  EPA  reflects  these 
changes  and  the  electronic  file  reflecting 
these  changes  is  located  on  the  CD 
submitted  by  Ohio  in  the  file  entitled 
"NonEGU  Adjusted. wb3." 


Table  5.— Sources  Regulated  by  State  Rules 


Source 


Non-EGUs 


2007 

base 

budget 


50.001 


2007 

final 

budget 


File  name 


40.194 


0H_pt.wb3 


The  information  in  Table  6,  presents 
the  components  of  Ohio's  NOx  budget 
for  EGUs  and  non-EGUs. 


Table  6.— Ohio  NOx  Budget 

[tons] 

- 

EGU 

Non-EGU 

2004,2005 

2006  and  after 

2004  and  after 

Tntal  for  ^oiiit^  catpnories                                             

48,990 

3,558 

•2.272 

43,160 

48.990 

3.558 

**3.181 

42.251 

40.194 

Nfin-Rpniilatpd  Units                                                       

36,127 

Cat.A<:ldp<; 

•203 

Allowances  available  for  existing  units 

3,846 

*ln  each  year,  5%  of  the  Regulated  Units'  budget  will  be  set  aside  to  be  allocated  to  new  units. 
"After  2005,  an  additional  2%  of  the  EGU  Regulated  Units'  budget  will  be  set  aside  to  fund  two  set-asides:  1%  for  Energy  Etfciency.'Renew- 
able  Energy  Projects  and  1%  for  Innovative  Technology  Projects. 
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USEPA  believes  the  Ohio  NOx 
sources  addressed  here,  which  includes 
a  cap  and  an  allowance  trading  program, 
will  be  adeqj  lately  controlled  to  ensure 
the  sources  i^  the  State  will  meet  the 
x  budget  established  by 


statewide  NC 
USEPA 

D.  What  Pub,  ic  Review  Opportunities 
Were  Provide  d? 

The  Direct(  >r  of  the  Ohio 
Environment  d  Protection  Agency 
"*   *   *  may  (  onduct  public  hearings  on 
any  plans  for  the  prevention,  control, 
and  abatemei  t  of  air  pollution  that  the 
director  is  re(  uired  to  submit  to  the 
federal  goven  iment."  {Ohio  Revised 
Code  Chapter  3704.03,  Powers  of  the 
director  of  en  /ironmental  protections.) 
Ohio's  Directi  ir  held  several  meetings 
early  on  in  th  s  rule  development 
process,  short  !y  after  the  USEPA 
promulgated  jhe  Finding  of  Significant 
Contribution  ind  Rulemaking  for  the 
Purpose  of  Re  ducing  Regional 
Transportatio  i  of  Ozone  Rule  (see  63  FR 
57356,  dated  i  ktober  27,  1998).  During 
the  course  of  ( levelopment.  Ohio  sent 
draft  rules  to  i  takeholders  for  review 
and  comment  This  process  was 
repeated  sevei  al  times  until  the  State 
was  satisfied  i  had  developed  an 
adequate  set  o  F  rules  and  fulfilled  the 
public  proces! .  Stakeholders  included 
affected  utiliti  js,  major  heavy  industry, 
environmenta  groups  (both  local  and 
national),  com  ultants,  industry  and 
manufacturing  associations,  planning 
commissions  c  nd  councils  of 
government,  a  id  one  university. 

A  public  he<  ring  was  held  in 
Columbus,  Oh  o,  on  April  11,  2002,  and 
Ohio  accepted  written  comments  until 
April  26,  2002  The  transcript  of  the 
public  hearing  is  included  as  part  of  the 
State  s  submiti  il  and  can  be  found  in 
the  Docket  at  F  egion  5.  On  January  16, 
2003.  USEPA  lublished  a  direct  final 
rule  approving  the  Ohio  NOx  plan.  An 
adverse  commi  tnt  was  made  regarding 
that  publicatio  i  and  USEPA  announced 
to  the  public  tl  e  withdrawal  of  the  rule 
on  March  17.  2  303.  See  68  FR  12590. 

On  June  25, :  1003,  Ohio  sent  to 
USEPA  a  letter  committing  to  revise  the 
flow  control  da  le.  This  letter  was 
prompted  by  d  scussions  between 
USEPA  and  Oh  io  EPA  that  we  would 
conditionally  a  Dprove  the  Ohio  plan  if 
the  State  made  a  conunitment  to  change 
the  flow  centre   date  fi-om  2006  to  2005. 
Ohio  submittec  the  letter  and,  therefore, 
we  are  taking  a  :tion  to  conditionally 
approve  the  Oh  io  NOx  plan. 

E.  What  Guidai  \ce  Did  U^EPA  Use  To 
Evaluate  Ohio'.  NOx  Control  Program? 

USEPA  used  the  final  NOx  SIP  Call 
rule  at  40  CFR  lart  96  for  review  of 


portions  of  the  Ohio  submittal.  We  also 
used  40  CFR  51.121  and  51.122  to 
evaluate  Ohio's  rules  and  the  plan.  The 
Ohio  rules  also  apply  to  portland 
cement  kilns.  To  see  JJSEPA's  current 
position  on  these  types  of  sources  the 
public  can  consult  USEPA's  proposed 
part  98,  dated  October  21,  1998  (See  63 
FR  56394),  which  USEPA  expects  to 
finalize  shortly. 

F.  Does  the  Ohio  Plan  Meet  Federal  NOx 
SIP  Call  Requirements? 

USEPA  is  satisfied  that  the  Ohio  plan 
meets  the  requirements  of  the  NOx  SIP 
Call.  Ohio's  rules  are  patterned  directly 
fi-om  the  USEPA  model  rule  and  Ohio 
EPA  included  in  the  rules  all  of  the 
requirements  needed  for  approved  by 
USEPA.  The  plan  includes  a  budget 
trading  program,  and  addresses  all  of 
the  components  of  the  emissions  budget 
listed  in  die  USEPA  technical 
amendment.  Ohio's  analysis  indicates 
that  additional  NOx  control  strategies 
will  not  be  necessary  to  meet  the  NOx 
budget  for  the  State.  USEPA  has 
previously  determined,  on  August  5, 
2002,  (67  FR  50600)  that  Ohio  had 
satisfied  the  requirements  for  submittal 
of  a  complete  plan  to  address  NOx 
controls  on  major  sources  of  emission. 

G.  What  Deficiencies  Were  Noted  in  the 
Ohio  EPA  NOx  Plan? 

USEPA  found  a  deficiency  in  Ohio's 
submittal  regarding  the  flow  control 
date.  In  reviewing  Ohio's  July  11,  2002, 
NOx  SIP  Call  submittal,  USEPA  found 
that  the  State's  rule  requires  flow 
control  to  apply  in  2006.  (See  OAC 
Chapter  3745-14-06(E)(6))  The  NOx  SIP 
Call  model  rule  requires  flow  control  to 
apply  in  the  second  year  of  the  program. 
This  means  Ohio's  rule  which  like  the 
neighboring  States  implements  the  NOx 
plan  in  2004,  should  require  flow 
control  in  2005,  the  second  year  of  the 
NOx  program. 

Ohio  used  the  model  rule  (63  FR 
57356,  dated  October  27,  1998)  to 
develop  its  plan.  The  State  also  used 
language  from  elements  of  the  Section 
126  rule  (65  FR  2674,  dated  January  18, 
2000)  in  place  of  some  of  the  language 
from  the  model  rule.  An  amendment  to 
the  Section  126  rule  dated  April  30, 
2002,  (see  67  FR  21522)  extended  the 
flow  control  date  to  2006.  This  one  year 
extension  corresponds  to  the  extension 
of  the  compliance  date  noted  earlier. 
While  the  extension  by  one  year  of  flow 
control  date  to  2006  is  appropriate  for 
Section  126.  it  is  not  appropriate  for 
Ohio's  rule  in  the  NOx  SIP  Call.  A 
detailed  discussion  regarding  the 
difference  in  the  dates  for  flow  control 
between  Section  126  program  and  the 
NOx  SIP  Call  can  be  found  in  65  FR 


2674,  dated  January  18,  2000.  We  do  not 
expect  there  will  be  any  States  subject 
to  Section  126.  All  affected  States  are 
expected  to  implement  an  NOx  SIP  Call 
plan  by  the  compliance  date  of  May 
2004.  In  order  for  flow  control  to  be 
universally  applied  to  all  sources  in  the 
NOx  SIP  Call  region,  the  flow  control 
date  must  be  established  as  no  later  than 
2005  (the  second  year  of  the  NOx 
program)  for  all  of  the  States  in  the 
ozone  transport  region  whose  programs 
begin  no  later  than  2004. 

USEPA  believes  the  2006  date  in  the 
Ohio  rule  is  a  deficiency  which  can  be 
addressed  by  Ohio  through  the 
submittal  of  a  letter  of  commitment  to 
revise  the  flow  control  date  at  the 
soonest  possible  time  before  the  NOx 
compliance  date.  Therefore,  we  are 
conditioning  the  approval  of  the  Ohio 
NOx  plan  based  on  Ohio  EPA's 
submittal  of  the  June  25.  2003  letter 
committing  to  change  the  flow  control 
date  from  2006  to  2005.  The  letter 
included  a  list  of  steps  and  approximate 
schedule  by  which  the  change  to  the 
flow  control  date  will  occur. 

USEPA  also  found  a  deficiency  in 
OAC  Chapter  3745-14-09(0(7)  entitled 
NOx  Budget  Opt-in  Units.  The  Ohio  rule 
states  that  opt-in  units  that  have 
withdrawn  from  the  program  can  re- 
apply for  a  permit  after  2  years.  A 
previous  version  of  the  Ohio  rule  had 
this  time  period  as  4  years,  which  is  the 
time  period  foimd  in  both  the  NOx  SIP 
Call  model  rule  and  the  Section  126 
rule.  The  purpose  of  the  4  year  period 
in  the  model  rule  is  to  discourage  these 
opt-in  sources  from  coming  in  and  out 
of  the  budget  trading  program  at  a 
frequency  that  would  be  disruptive  to 
the  operation  of  the  trading  program. 
USEPA  recommends  Ohio  change  this 
time  period  from  2  years  to  4  years. 

H.  What  Was  USEPA's  Initial  Action 
Regarding  the  Ohio  Plan? 

On  January  16,  2003,  USEPA 
published  a  direct  final  approval  of  the 
Ohio  NOx  plan.  This  approval  was 
made  with  the  understanding  that  Ohio 
would  change  the  flow  control  date  to 
2005.  We  also  noted  that  if  there  were 
no  adverse  comments  received  within 
the  30-day  comment  period  the  rule 
would  be  effective  within  60  days  from 
the  date  of  publication  of  the  Federal 
Register  and  USEPA  would  at  that  time 
populate  the  compliance  accounts  and 
sources  would  be  able  to  participate  in 
the  trading  process. 

/.  What  Comments  Were  Received  on 
Ohio's  Plan? 

AEP  submitted  a  comment  which, 
upon  review.  USEPA  determined  to  be 
adverse.  We  then  published  a 
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withdrawal  of  the  January  16.  2003 
direct  final  approval  noting  that  an 
adverse  comment  was  received  and  that 
USEPA  would  address  the  concerns  and 
the  comments  from  AEP.  The 
withdrawal  was  published  on  March  17. 
2003,  (68  FR  12590). 

The  comments  from  AEP  included  a 
letter  and  an  attachment  which  detailed 
the  following:  USEPA's  Section  126  rule 
establishes  2006  as  the  flow  control  date 
for  sources  subject  to  that  rule  and  AEP 
does  not  believe  the  change  (of  the  flow 
control  date  in  the  Ohio  rule  to  2005)  is 
required  by  any  provision  of  federal 
law;  different  flow  control  dates  will 
exist  in  different  States;  and  USEPA 
should  make  a  very  limited  change  to 
the  model  budget  trading  rule  to  revise 
the  flow  control  date  to  2006.  The 
attachment  to  the  letter  addressed  the 
proposed  rules  for  the  State  of  Virginia 
but,  the  issue  of  flow  control  date  i.s 
shared  by  both  Virginia  and  Ohio.  The 
AEP  letter  also  states  that  it  prefers  to 
see  the  Ohio  rule  retain  the  2006  flow 
control  date  in  order  to  retain  the  value 
of  early  reduction  credits.  AEP  noted 
that  it  anticipates  that  the  issue  can  be 
fully  explored  in  any  subsequent 
rulemaking  procedure  by  Ohio  EPA. 

ni.  Response  to  Public  Comment 

The  NOx  SIP  Call  includes  a 
limitation  (referred  to  as  "flow  control") 
on  the  use  of  banked  allowances  for 
compliance  with  the  requirement  to 
hold  allowances  covering  emissions 
from  affected  units.  The  NOx  SIP  Call 
requires  that  second  year  of  the  program 
be  the  earliest  year  (referred  to  as  the 
"flow  control  date")  for  which  flow 
control  may  be  triggered.  Specifically, 
the  NOx  SIP  Call  established  May  1, 
2003,  as  the  commencement  date  for  the 
NOx  Budget  Trading  Program  and 
required  the  flow  control  provisions  to 
apply  starting  in  the  second  year  (2004). 
40  CFR  51.121(b)(l)(ii)  and  (2)(ii)(E). 
Subsequently,  the  United  States  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  established  May  31,  2004  as  the 
commencement  date  for  the  NOx  Budget 
Trading  Program,  and  so  the  second 
year  of  the  program — and  the  mandated 
flow  control  date  for  state  trading 
programs  starting  in  2004 — became 
2005.  While  §  51.121  and  Part  96  were 
not  revised,  USEPA  has  implemented 
the  new  flow  control  date  through  the 
notice  and  comment  rulemakings  for 
approval  of  the  SIPs. 

Allowing  the  use  of  2006  as  the  flow 
control  date  (as  in  the  version  of  Ohio's 
rule  reviewed  here)  would  be  contrary 
to  die  NOx  SIP  Call.  The  SIP  Call 
requires  the  flow  control  provisions  to 
apply  starting  in  the  second  year  of  the 
program.  USEPA  will  not  approve  this 


2006  date  and  is  conditioning  approval 
of  Ohio's  rule  on  the  change  of  the  flow 
control  date  to  2005,  the  second  year  of 
the  Ohio  NOx  trading  program.  USEPA 
is  taking  this  position  for  several 
reasons. 

1.  Allowing  2006  to  be  the  flow 
control  date  in  Ohio  coidd  result  in  an 
unfair  advantage  for  units  in  that  state 
over  units  in  other  states  with  an  earlier 
flow  control  date.  USEPA  has  approved 
NOx  Budget  Trading  Program  rules 
under  the  NOx  SIP  Call  for  15  other 
states  and  the  District  of  Columbia. 
None  of  the  approved  rules  provides  for 
a  flow  control  date  later  than  2005.^  The 
flow  control  limitation  on  use  of  banked 
allowances  is  triggered  for  an  upcoming 
ozone  season  if  the  total  amount  of 
banked  allowances  held  in  allowance 
accoimts  as  of  the  allowance  transfer 
deadline  (November  30  or.  if  it  is  not  a 
business  day.  the  next  business  day)  for 
the  prior  ozone  season  exceeds  10 
percent  of  the  total  trading  budgets  for 
all  state  programs  for  the  upcoming 
ozone  season.  For  the  2005  ozone 
season,  banked  allowances  held  for 
Ohio's  units  or  by  Ohio  companies  as  of 
November  30,  2004  could  be  a 
contributing  factor  for  triggering  flow 
control  in  2005  for  all  states  with 
trading  programs  that  are  in  effect.  If 
Ohio  imits  were  to  help  trigger  flow 
control  in  2005  but  woidd  not  be  subject 
to  the  flow  control  limitation  on  use  of 
banked  allowances  in  2005,  this  would 
give  Ohio  units  an  unfair  advantage  over 
units  in  the  other  states  with  a  flow 
control  date  earlier  than  2006.3 


^  In  approving  trading  program  rules  for 
Connecticut,  Delaware,  the  District  of  Columbia, 
Maryland.  Massachusetts,  New  Jersey.  New  York, 
and  Rhode  Island.  USEPA  approved  flow  control 
dates  of  2004.  The  NOx  SIP  Call  established  May 
1 .  2003  as  the  commencement  date  for  the  NOx 
Budget  Trading  Program  and  required  the  flow 
control  provisions  to  apply  starting  in  the  second 
year.  USEPA's  approval  of  the  2004  flow  control 
date  was  based  on  the  NOx  SIP  Call.  (USEPA  notes 
that  it  erroneously  approved  2005  as  the  flow 
control  date  for  Pennsylvania,  whose  program  also 
begins  in  2003.)  When  the  United  States  Court  of 
Appeals  made  May  31,  2004  the  commencement 
date  for  the  NOx  Budget  Trading  Program,  2005 
became  the  second  year  for  state  trading  programs 
beginning  in  2004.  USEPA  approved  2005  as  the 
flow  control  date  for  states  (i.e.,  Alabama,  Illinois, 
Indiana,  Kentucky.  North  Carolina,  South  Carolina, 
and  West  Virginia)  whose  programs  begin  in  2004. 
In  addressing  whether  and.  if  so.  how  to  apply  the 
NOx  SIP  Call  to  the  remaining  states  in  the  NOx 
SIP  Call  region,  USEPA  will  address  how  to  handle 
the  flow  control  requirements  and  will  take  into 
account  the  problems  discussed  in  this  section  that 
would  result  from  some  states  having  later  flow 
control  dates  than  other  states. 

3  Although  USEPA  approved  several  state  trading 
programs  with  a  2004  flow  control  date  (see  n.l), 
those  states  will  not  be  disadvantaged  by  the  fact 
that  the  other  states  have  a  2005  flow  control  date. 
This  is  because  2005  is  the  earliest  year  that  flow 
control  is  likely  to  be  triggered  for  states  with  a 
2004  flow  control  date.  For  2004,  the  calculation  for 


Further,  should  a  2006  flow  control 
date  be  approved  for  Ohio,  this  would 
allow  some  companies  to  circumvent 
the  earlier  flow  control  dates  established 
by  other  states.  A  company  with 
affected  units  in  both  Ohio  and  a  state 
with  an  earlier  flow  control  date  would 
be  particularly  advantaged  in  this 
regard.  Such  a  company  could 
circumvent  the  earlier  flow  control  date 
by  exchanging  banked  allowances  held 
for  its  units  in  the  state  with  the  earlier 
flow  control  date  for  2005  allowances 
held  for  its  units  in  Ohio.  All  of  these 
banked  allowances  could  be  used  in 
Ohio  in  2005  without  application  of 
flow  control.  However,  a  company  with 
only  units  in  states  with  earlier  flow 
control  dates  could  also  circumvent,  to 
some  extent,  the  flow  control  provisions 
of  those  states.  To  the  extent  that  the 
latter  company  could  purchase  2005 
allowances  and  sell  banked  allowances, 
it  could  also  avoid  the  application  of  the 
flow  control  limitation  in  2005.  In  short, 
allowing  a  2006  flow  control  date  for 
Ohio  would  allow  erosion  of  the 
effectiveness  of  flow  control  for  states 
with  a  flow  control  date  before  2006  and 
would  give  an  unfair  advantage  to  some 
companies.'' 

2.  The  fact  that  Part  97  in  the  Section 
126  program  established  2006  as  the 
flow  control  date  does  not  support 
allowing  2006  as  the  flow  confrol  date 
in  Ohio's  NOx  SIP  Call  rule.  USEPA 
first  notes  that,  at  the  time  Part  97  was 
promulgated,  there  existed  the  potential 
for  a  number  of  states  to  have  their  units 
subject  to  the  trading  program  under 
Section  126  as  well  as  a  number  of 
states  to  have  their  units  governed  by 
frading  programs  under  the  NOx  SIP 
Call.  This  was  due  to  uncertainty  as  to 
whether  all  states  would  be  able  to 
establish  an  approved  program  under 
die  NOx  SIP  Call.  While  die  NOx  SIP 
Call  established  statewide  NOx 
emissions  budgets,  it  allowed  states  the 
flexibility  to  adopt  whatever  NOx 
control  measures  (including  the  option 
of  participating  in  the  NOx  Budget 
Trading  Program  based  on  the  model 
rule  in  Part  96)  were  shown  to  meet 
their  respective  budgets.  The  states  in 


triggering  flow  control  is  the  total  number  of  banked 
allowances  in  accounts  as  of  December  1.  2003  (i.e.. 
only  the  unused  allowances  allocated  for  2003  plus 
the  compliarice  supplement  pool  allowances  for 
those  states  with  trading  programs  beginning  in 
2003)  divided  by  the  total  trading  budgets  for  the 
states  with  programs  in  effect  in  2004  (i.e..  virtually 
all  states  in  the  NOx  SIP  Call  region).  Because,  for 
this  calculation  for  2004.  the  number  of  states 
reflected  in  the  numerator  is  so  much  smaller  than 
the  number  of  states  reflected  in  the  denominator, 
2005  is  effectively  the  flow  control  date  for  all  states 
whose  programs  begin  in  2003. 

*  Companies  in  states  with  a  2004  flow  control 
date  are  not  similarly  disadvantaged  by  the  200S 
flow  control  date  for  the  remaining  states.  See  n.  2. 
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the  NOx  SIP  C  all  region  chose  to  adopt, 
or  are  in  the  p  rocess  of  adopting,  trading 
programs  base  d  on  Part  96.  As  long  as 
a  state  fully  m  Bets  its  obligations  imder 
the  NOx  SIP  Call,  USEPA  does  not 
intend  to  appk  the  Section  126  rule  to 
units  in  that  s  ate.  The  existing  rule 
provision  witl  drawing  the  Section  126 
Hndings  for  ai  y  state  is  keyed  to  the 
NOx  SIP  Call  compliance  date  of  2003. 
USEPA  has  all  eady  withdrawn  the 
Section  126  fii  idings  for  Connecticut, 
Maryland,  Ne\  /  Jersey,  and  New  York 
on  that  basis.  1 JSEPA  has  proposed  to 
revise  the  Sect  on  126  rule  to  withdraw 
the  Section  12  >  findings  for  states  with 
a  May  31,  200^  comphance  date.  65  FR 
16644  (Apr.  2,  2003).  hi  short,  Part  97 
(including  the  ater  flow  control  date  of 
2006)  will  like  y  no  longer  apply  to  any 
states  in  the  H  )x  SIP  Call  region.  Only 
the  NOx  SIP  C  ill  and  Part  96  will  likely 
be  applicable. 

Moreover,  in  light  of  this  change  in 
circumstances  uid  upon  reconsideration 
of  the  discussii  m  in  Uie  January  18,  2000 
and  April  30, 2  002  preambles  (and 
echoed  in  the  December  1999  response- 
to-comments  d  Dcument)  for  Part  97 
concerning  the  flow  control  date, 
USEPA  conclu  les  that  such  discussion 
is  not  complete  and  is  no  longer 
applicable.  In  t  le  January  18,  2000  Part 
97  preamble,  U  SEPA  stated  that  it  was 
extending  the  f  ow  control  date  to  2005 
in  response  to  i  ome  sources'  concern 
"regarding  the  easibility  of  installing 
the  NOx  contrc   equipment  required 
*   *   *  without  my  risk  to  electricity 
reliability"  and  their  resulting  concern 
that  "there  wol  Id  not  be  enough 
allowances  for  :ompliance  in  the  initjal 
years  of  the  Fee  eral  NOx  Budget 
trading  Prograj  a"  under  Part  97.  65  FR 
2674,  2717  (Jan  18,  2000).  That 
preamble  expla  ned  that  those  concerns 
had  been  "heig  itened"  by  the  triggering 
of  an  analogous  flow  control 
requirement  in  he  second  year  of  Ozone 
Transport  Comi  lission  (OTC)  NOx 
trading  progran  .  the  predecessor 
program  in  the  3zone  Transport  Region. 

However,  the  basis  for  any  potential 
need  for  allowa  ices  to  supplement  the 
trading  budget  i  a  the  initial  years  of  the 
NOx  SIP  Call  ar  d  Section  126  trading 
programs  is  thai  some  units  might 
experience  diffi  :ulties  in  installing  NOx 
emission  contrc  s  [e.g.,  selective 
catalytic  reduct  on  (SCR))  before  the 
commencement  of  the  programs  and 
might  need  to  u  ;e  additional  allowances 
to  cover  their  er  lissions  in  the  initial 
years  of  the  pr6|  rams  until  the 
installations  are  completed.  See  63  FR 
57356,  57428-3  !  (Oct.  27.  1998) 
(explaining  that  USEPA  addressed  these 
concerns  in  esta  ilishing  the  compliance 


deadline,  banking  as  limited  by  flow 
control,  and  the  compliance  supplement 
pool  of  200,000  additional  allowances). 
The  triggering  of  flow  control  in  the 
second  year  (2000)  of  the  OTC  program 
provides  no  basis  for  "heightened" 
concern  that  units  under  the  Section 
126  program  or  the  NOx  SIP  Call 
program  might  have  difficulties  in 
installing  NOx  controls  and  thus  in 
meeting  the  compliance  deadline.  OTC 
flow  control  was  triggered  in  2000 
because  of  the  presence  of  extra 
allowances  (in  addition  to  the  amount 
allocated  for  1999)  awarded  in  1999  for 
early  reductions  and  because  OTC  units 
were  able  to  install  sufficient  NOx 
controls  to  meet  the  OTC  1999 
compliance  deadline.  This  is 
demonstrated  by:  the  fact  that  without 
the  24,635  early  reduction  allowances, 
the  bank  would  not  have  exceeded  10% 
of  the  total  trading  budget  and  so  would 
not  have  triggered  flow  control;^  and  the 
fact  that,  in  1999,  total  emissions  for 
units  participating  in  the  OTC  were  less 
than  the  total  number  of  regular 
allowances  allocated  by  states 
participating  in  the  OTC.fi  Thus, 
contrary  to  the  January  18,  2000,  Part  97 
preamble,  the  triggering  of  flow  control 
in  2000  in  the  OTC  program  does  not 
provide  a  logical  basis  for  concluding 
that  there  will  be  a  greater  level  of 
control-installation  difficulties  than 
already  addressed  in  the  NOx  SIP  Call 
(which  has  a  2005  flow  control  date) 
and  that  the  flow  control  date  should 
therefore  be  extended  to  2006  in  the 
Section  126  trading  program  (or  for  that 
matter  the  NOx  SIP  Call  trading 
program). 

Further,  there  is  an  additional  factor 
that  was  not  considered  in  the  January 
18,  2000  and  April  30,  2002  Part  97 
preambles  and  that  affects  the 
applicability  of  the  preamble  rationale 
for  the  flow-control-date  extension  to 
the  NOx  SIP  Call.  The  likelihood  of 
there  being  insufficient  allowances  in 
the  initial  years  of  the  NOx  SIP  Call 
trading  program  has  been  reduced 
because,  in  addition  to  the  compliance 
supplement  pool  (which  was  considered 
in  the  January  18,  2000  Part  97  preamble 
and  represents  about  1/3  of  the  trading 


^The  allowance  bank  as  of  November  30.  1999, 
equaled  43,585  allowances.  If  the  24.635  early 
reduction  allowances  had  not  been  provided,  the 
bank  would  have  been  18.950  allowances,  which 
would  have  been  less  than  the  flow  control  trigger 
level  of  10%  of  the  2000  trading  budget  (i.e..  10% 
of  195,401  allowances  or  19.540  allowances).  See 
1 999  and  2000  OTC  NOx  Budget  Program 
Compliance  Reports  (March  27,  2000  and  May  9, 
2001). 

^Total  emissions  in  1999  for  participating  units 
in  the  OTC  program  were  174,843  tons,  as 
compared  to  a  total  trading  budget  in  1999  'of 
194.103  allowances  for  participating  states.  Id. 


budget),  the  availability  of  allowances  in 
those  yesfrs  has  been  effectively 
augmented  by  U.S.  Court  of  Appeal's 
extension  of  the  commencement  of  the 
program  from  May  1,  2003  to  May  31, 
2004.  See  Michigan  v.  EPA.  213  F.3d 
663  (D.C.  Cir.  2000),  cert,  den.,  121  S. 
Ct.  1225  (2001)  (August  30,  2000  order 
amending  June  22,  2000  order  lifting 
stay  of  state's  SIP  submission  deadline). 
Under  the  Court's  decision,  the  first  year 
for  state  trading  programs  commencing 
in  2004  includes  only  4  months  (May 
31-September  30,  2004).  Despite  this, 
USEPA  retained  the  full  ozone  season 
trading  budget  for  2004  reflecting  5 
months  of  emissions,  an  effective 
increase  of  about  20%. 

EPA  finds  it  difficult  to  see  how 
conipanies  could  have  reasonably  relied 
on  a  2006  flow  control  date  in 
scheduling  installation  of  controls.  First, 
since  1998,  the  NOx  SIP  Call  has  called 
for  a  2004  (or  2005,  after  the  Court- 
mandated  compliance  date  delay)  flow 
control  date  and  every  state  has  been 
developing,  through  a  public  notice  and 
comment  procedure,  NOx  SIP  Call  rules 
aimed  at  avoiding  application  of  the 
Section  126  rule  with  a  later  flow 
control  date.  Second,  the  January  18, 
2000  Part  97  preamble  reiterated  that 
the  NOx  SIP  Call  continued  to  have  a 
2005  flow  control  date.  See  65  FR  2718. 
Third,  except  for  Ohio  and  Virginia,  no  . 
state's  NOx  SIP  Call  rule  used  a  2006 
fl,ow  control  date,  and  the  Ohio  and 
Virginia  NOx  SIP  Call  rules  with  a  2006 
flow  control  date  were  not  promulgated 
until  raid-2002. 

Finally,  in  the  January  18,  2000  Part 
97  preamble,  USEPA  stated  that  a  "one- 
year  difference"  in  flow  control  dates 
for  sources  subject  to  the  NOx  SIP  Call 
and  Section  126  trading  programs  "will 
not  interfere  with  the  trading  of  NOx 
allowances"  and  that  there  is  "no  need 
to  restrict  trading  between"  sources  in 
the  two  programs.  65  FR  2718;  see  also 
67  FR  21522,  21526  (April  30,  2002). 
However,  neither  the  January  18,  2000 
nor  the  April  30,  2002,  Part  97  preamble 
considered  the  problems  discussed 
above  that  can  result  from  some  States 
having  a  later  flow  control  date  than 
other  States.  See  discussion  in  section  1 
above.  The  Part  97  preambles  also  did 
not  address  the  issue  of  consistency 
with  the  general  objective  under  the 
Clean  Air  Act  for  expeditious  as 
practicable  achievement  of  attainment. 
See  discussion  in  section  4,  below.  In 
short,  the  rationale  for  extending  the 
flow  control  date  stated  in  the  January 
18,  2000  Part  97  preamble  is  not 
applicable  here. 

3.  Although  a  2005  flow  control  date 
may  have  the  effect  of  reducing  the 
value  of  some  allowcmces  in  the 
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compliance  supplement  pool  if  flow 
control  is  triggered  in  2005,  this  does 
not  support  allowing  the  Ohio  NOx  SIP 
rule  to  have  2006  as  the  flow  control 
date.  At  the  outset,  USEPA  notes  that 
the  compliance  supplement  pool  may  be 
used  in  the  first  two  years  of  a  state  NOx 
SIP  Call  trading  program,  and  the 
compliance  supplement  pool 
allowances  are  treated  as  banked 
allowances  for  purposes  of  triggering 
and  applying  flow  control.  40  CFR 
51.12l(b)(2)(iii)(D)  and  (E).  While 
compliance  supplement  pool 
allowances  in  states  with  trading 
programs  beginning  in  2003  or  2004 
may  be  subject  to  flow  control  in  2005, 
a  unit  has  the  flexibility  to  use  those 
allowances  for  compliance  before  2005 
in  lieu  of  regular  allowances  and 
thereby  to  avoid  application  of  flow 
control  to  the  eximpliance  supplement 
pool  allowances.  USEPA  recognizes,  of 
course,  that  such  a  strategy  may  result 
in  regular  allowances  [i.e.,  those 
allocated  for  2003  [in  states  with 
programs  beginning  in  2003]  and  for 
2004)  being  banked  and  subject  to  flow 
control.  However,  whether  compliance 
supplement  pool  or  regular  allowances 
are  subject  to  flow  control,  that  result 
was  intended  under  the  NOx  SIP  Call. 

In  the  NOx  SIP  Call,  USEPA  noted 
that  banking  of  allowances  may  "inhibit 
or  prohibit  achievement  of  the  desired 
emissions  budget  in  a  given  [ozone] 
season"  since  the  use  of  banked 
allowances  for  compliance  for  a  specific 
ozone  season  may  result  in  total 
emissions  for  affected  units  exceeding 
the  trading  budget  for  that  ozone  season. 
63  FR  25902,  25935  (May  11.  1998).  The 
"trading  budget  reflects  the  emission 
reductions  mandated,  and  found  to  be 
highly  cost  effective,  under  the  NOx  SIP 
Call  in  order  to  prevent  significant 
contribution  to  nonattainment  in 
downwind  states.  Flow  control 
addresses  the  potential  problem  caused 
by  banking  by  continuing  to  allow 
banking  but  discouraging  the  "excessive 
use"  of  banked  allowances  for 
compliance.  Id.;  see  also  63  FR  57473. 
Excessive  use  of  banked  allowances  is 
discouraged  by  requiring  that  banked 
allowances  above  a  certain  amount  be 
used  on  a  2-allowances-for-l-ton-of- 
emissions  basis.  All  other  allowances 
are  used  for  compliance  on  a  1-for-l 

ngcic 

However,  the  NOx  SIP  Call  not  only 
required  SIPs  to  include  the  flow 
control  provisions,  but  also  required 
that  these  provisions  apply  starting  in 
the  second  year  of  the  program,  which 
was  2004  in  the  NOx  SIP  Call  and 
which  became  2005  for  many  states  after 
the  Court's  order  delaying  the 
commencement  of  the  trading  program. 


In  short,  any  reduction  in  the  value  of 
allowances  in  the  compliance 
supplement  pool  resulting  from  a  2005 
flow  control  date  results  from  the 
intentional  curbing  under  the  NOx  SIP 
Call  of  excessive  use  of  banked 
allowances  and  is  not  a  basis  for 
allowing  a  2006  flow  control  date.^ 

4.  USEPA  maintains  that  allowing  all 
states  to  use  2006  as  the  flow  control 
date  would  be  inconsistent  with  the 
Clean  An  Act.  The  Clean  Air  Act  rests 
on  an  "overarching"  principle  that  the 
national  ambient  air  quality  standards 
(NAAQS)  be  achieved  as  expeditiously 
as  possible.  63  FR  57449.  For  example, 
under  section  181  of  the  Clean  Afr  Act, 
the  "primary  standard  attainment  date 
for  ozone  shall  be  as  expeditiously  as 
practicable  but  not  later  than  [certain 
statutorily  prescribed  attainment 
dates)."  42  U.S.C.  7511;  see  also  42 
U.S.C.  7502(a)(2)(A).  As  discussed 
above,  the  state  trading  budgets  under 
the  NOx  SIP  Call  reflect  the  emission 
reductions  mandated  under  the  NOx  SIP 
Call  in  order  to  prevent  significant 
contribution  to  nonattainment  in 
dowmwind  states.  Flow  control  reduces 
the  likelihood  of  total  emissions  in  any 
given  ozone  season  in  the  NOx  SIP  Call 
region  exceeding  the  total  of  the  state 
trading  budgets  by  more  than  10%  and 
in  that  way  promotes  achievement  of 
attainment  as  expeditiously  as 
practicable.  The  later  the  flow  control 
date,  the  greater  the  number  of  ozone 
seasons  that  lack  this  provision 
preventing,  or  at  least  minimizing, 
excessive  use  of  banked  allowances  and 
total  emissions  in  excess  of  the  state 
budgets.  Moreover,  emission  reductions 
in  2005  and  2006  may  both  help  some 
nonattainment  areas  achieve  attainment 
and  help  some  areas  achieve  reasonable 
further  progress  toward  attainment.  63 
FR  57449-50.8  jhe  NOx  SIP  Call 
balane:ed  various  factors,  including  the 
potential  benefits  of  banking  and  the 
potential  problems  from  excessive 
banking,  and  determined  that  flow 


'  USEPA  notes  that,  even  with  the  possibility  of 
triggering  flow  control  in  2005,  there  is  still  an 
incentive  to  make  early  reductions  and  obtain 
compliance  supplement  pool  allowances  since, 
under  flow  control,  the  use  of  banked  allowances 
for  compliance  is  not  barred  but  rather  is  on  a  2- 
for-1  basis.  Further,  in  establishing  flow  control  in 
the  NOx  SIP  Call,  USEPA  balanced  the 
considerations  for  and  against  flow  control, 
including  the  impact  on  early  reductions,  and 
determined  a  2005  flow  control  date  should  be 
established.  As  discussed  above.  USEPA  maintains 
that  the  determination  (and  the  underlying 
balancing  of  these  considerations  and  the 
underlying  rationale)  in  the  Section  126  rule  to  set 
a  later  flow  control  date  are  not  applicable  here. 

»  USEPA  notes  that  the  NOx  SIP  Call  covers  a 
larger  number  of  states,  and  its  emission  limitations 
are  aimed  at  preventing  significant  contribution  to 
a  larger  number  of  states  with  nonattaiiunent  areas, 
than  the  Section  126  rule. 


control  protection  should  begin  in  the 
second^ear  of  the  trading  program.  See 
63  FR  25934-^4;  and  40  CFR 
51.121(b)(2){iii)(D)  and  (E).^  Allowing  a 
later  flow  control  date  would  nm 
contrary  to  the  overarching  objective  of 
expeditious  as  practicable  atteiinment. 

5.  If  Ohio  provides  EPA  a  written 
commitment  to  meet  the  condition  for 
approval  of  the  state's  NOx  SIP  Call 
rule,  i.e.,  to  adopt  a  2005  flow  control 
date  within  one  year  of  issuance  of 
EPA's  conditional  approval,  EPA  will 
record — as  soon  as  practicable  after 
EPA's  conditional  approval  tiecomes 
effective — the  allowance  allocations 
provided  under  Ohio's  rule.  If  it 
becomes  necessary  to  disapprove  the 
state's  rule,  EPA  will  have  the  options 
of  (1)  Applying  the  Section  126  trading 
program  or  (2)  adopting  a  trading 
program  through  a  federal 
implementation  plan.  While  the  Section 
126  trading  program  currently  includes 
a  2006  flow  control  date,  EPA  could 
establish  a  2005  flow  control  date  under 
a  federal  implementation  plan. 

IV.  USEPA  Action 

We  are  giving  conditional  approval  to 
the  Ohio  NOx  SIP  because  it  meets  the 
requirements  of  the  USEPA  NOx  trading 
program  by  meeting  Ohio's  NOx  budget. 
Ohio's  rule  mirrors  the  USEPA  model 
rule  for  the  NOx  SIP  Call  and  the  State 
adequately  responded  to  all  of  the 
concerns  of  staikeholders  during  the 
public  process.  Ohio's  plan  is  approved 
with  the  condition  that  Ohio  EPA  will 
take  action  to  change  the  date  (the  flow 
control  date)  in  OAC  3745-14-06(E)(6) 
from  2006  to  2005  and  submit  the 
change  to  USEPA  for  approval  by 
December  26,  2003.  If  the  flow  control 
date  is  not  changed  bom  2006  to  2005, 
and  Ohio  fails  to  submit  the  change  as 
a  revision  to  its  plan  by  December  26, 
2003,  USEPA  will  remove  the  approval 
of  Ohio's  NOx  SEP  and  take  subsequent 
rulemaking  aertion,  as  necessary.  USEPA 
is  publishing  this  action  as  a  final  rule 
in  response  to  the  comment  received  as 
a  resuh  of  the  January  16,  2003  final 
rule  which  received  one  comment  and 
the  proposed  rule  (published  as  a 
proposal  in  the  event  an  adverse 


»ln  the  January  18,  2000  Part  97  preamble, 
USEPA  stated  that  adoption  of  the  third  year  of  the* 
program  as  the  flow  control  date  "strikes  an 
appropriate  balance"  between  concerns  over  the 
feasibility  of  installing  controls  by  May  1 .  2003  and 
the  environmental  goal  of  the  program.  65  FR  2717. 
This  is  echoed  in  the  December  1999  response-to- 
comments  document  (at  71),  which  stated  that  a 
2(X)6  flow  control  date  will  not  "jeopardize  the 
environmental  goal  of  this  program."  As  discussed 
above,  USEPA  maintains  that  the  determination 
(and  the  underlying  balancing  of  these 
considerations  and  the  underlying  rationale)  in  the 
Section  126  rule  to  set  a  later  flow  control  date  are 
not  applicable  here.  See,  e.g.,  n.7. 
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comment  wa  i  filed)  published  in  the 
Federal  Regi  iter.  The  public  is  advised 
that  this  actic  n  will  be  effective 
September  4,  2003. 

Ohio  EPA  i  ubmitted  a  letter  to 
USEPA  on  Juie  25,  2003,  which 
commits  to  n  vising  the  State  rule 
(3745-14-061  E:)(6))  which  addresses  the 
flow  control  (  ate.  The  State  committed 
to  change  thi:  rule  to  reflect  the  year 
2005  for  flow  conU-ol.  USEPA  is, 
therefore,  cor  ditionally  approving  the 
NOx  SIP  for  1 16  State  of  Ohio.  As  soon 
as  practicable  after  September  4.  2003, 
compliance  ai  :counts  for  the  sources 
subject  to  the  rule  will  be  populated  and 
allowance  trai  ling  may  commence. 
Widiin  one  ye  ar  of  the  effective  date  of 
the  conditional  approval  Ohio  must 
submit  an  apj  roved  State  rule  which 
establishes  thi !  flow  control  date  as 
2005. 

If  the  State  ails  to  submit  the  required 
rule  and  any  s  upporting  documents  to 
USEPA  by  Dei  lember  26,  2003,  the  final 
conditional  af  proval  will  automatically 
convert  to  a  d:  sapproval  and  USEPA 
will  notify  the  State  to.  this  effect.  If  the 
SIP  is  disapproved,  this  commitment 
will  no  longer  be  a  part  of  the  NOx  SIP. 
The  USEPA  w  11  subsequently  publish  a 
notice  in  the  r  otice  section  of  the 
Federal  RegisI  er  indicating  that  the 
commitment  h  as  been  disapproved  and 
removed  from  the  SIP.  If  the  State 
adopts  and  sul  imits  the  final  rule 
amendment  as  a  SIP  revision  to  USEPA, 
within  the  six-  month  period  it 
committed  to  i  ti  the  commitment  letter 
(and  by  Decem  ber  26,  2003,  as  noted  in 
this  rule),  the  (  onditionally  approved 
commitments  vill  remain  part  of  the 
>SIP  until  USEI  A  takes  final  action 
approving  or  d  isapproving  the  new 
submittal.  If  Ul  >EPA  approves  the 
subsequent  sulmittal,  the  newly 
approved  rule  md  supporting 
documentatior  will  become  part  of  the 
Ohio  NOx  SIP. 

If  after  consi  iering  the  comments  on 
the  subsequent  submittal,  the  USEPA 
issues  a  final  d  sapproval  or  if  the 
conditional  ap  iroval  portion  is 
converted  to  a  lisapproval,  the 
sanctions  clock  iinder  section  1 79(a) 
will  begin.  If  tli  e  State  does  not  submit 
and  USEPA  do^  ss  not  approve  the  rule 
on  which  the  d  sapproval  is  based 
within  18-mon  hs  of  the  disapproval, 
the  USEPA  mu  it  impose  one  of  the 
sanctions  uhde  •  179(b) — highway 
funding  restrict  ions  or  the  offset 
sanction.  In  addition  any  final 
disapproval  wc  uld  start  the  24-month 
clock  for  the  in  position  of  section 
110(c)  Federal  mplementation  Plan. 
USEPA  is  ma  dng  this  conditional 
approval  effective  September  4,  2003 
and  source  compliance  accounts  will  be 


populated  shortly  thereafter  in  order  to 
allow  sources  subject  to  the  Ohio  plan 
to  begin  to  participate  in  the  trading 
program. 

V.  Statutory  and  Executive  Order 
Reviews 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget. 

Executive  Order  13211:  Actions  Thqt 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  action  is  also  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001). 

Regulatory  Flexibility  Act 

This  action  merely  approves  state  law 
as  meeting  federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Admiiiistrator  certifies 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.). 

Unfunded  Mandates  Reform  Act 

Because  this  rule  approves  pre- 
existing requirements  under  state  law 
and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
imfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

Executive  Order  13175:  Coordination 
With  Indian  Tribal  Governments 

This  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000). 

Executive  Order  13132:  Federalism 

This  action  also  does  not  have 
Federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 


Executive  Order  13132  (64  FR  43255, 
August  10.  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act. 

Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

This  rule  is  not  subject  to  Executive 
Order  13045  (62  FR  19885,  April  23, 
1997),  because  it  is  not  economically 
significant. 

National  Technology  Transfer  and 
Advancement  Act 

In  reviewing  SIP  submissions, 
USEPA's  role  is  to  approve  state 
choices,  provided  that  they  meet  the 
criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS). 
EPA  has  no  authority  to  disapprove  a 
SIP  submission  for  failure  to  use  VCS. 
It  would  thus  be  inconsistent  with 
applicable  law  for  USEPA.  when  it 
reviews  a  SIP  submission,  to  use  VCS  in 
place  of  a  SIP  submission  that  otherwise 
satisfies  the  provisions  of  the  Clean  Air 
Act.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  USEPA  will  submit 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  September  4,  2003. 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
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this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  October  6,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicicd  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by' 
reference.  Intergovernmental  relations. 
Nitrogen  oxides.  Ozone.  Reporting  emd 
recordkeeping  requirements. 

Dated:  July  25.  2003. 
Bharat  Mathur, 
Acting  Regional  Administrator,  Region  5. 

■  For  the  reasons  stated  in  the  preamble, 
part  52,  chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52—  [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.StC.  7401  et  seq. 

Subpart  KK— Ohio 

■  2.  Section  52.1870  is  amended  by 
adding  paragraph  (c)(128)  to  read  as 
follows: 

§52.1870    Identification  of  plan. 

***** 

(q\*     *     * 

(128)  On  July  11,  2002,  the  Ohio 
Environmental  Protection  Agency 
submitted  revisions  to  Chapter  3745-14- 
(1  through  1 1 )  of  the  Ohio 
Administrative  Code  (OAC).  an  oxides 
of  nitrogen  (NOx)  budget  trading 
program  in  Ohio,  with  a  request  that  the 
Ohio  State  Implementation  Plan  be 
revised  to  include  these  NOx  rules. 

(i)  Incorporation  by  reference. 

(A)  Ohio  NOx  rules:  3745-14-01. 
3745-14-02.  3745-14-03.  3745-14-04. 
3745-14-05.  3745-14-06. 3745-14-07. 
3745-14-08.  3745-14-09.  3745-14-10, 
3745-14-11  in  the  OAC  all  with  an 
effective  date  of  July  18,  2002. 

(ii)  On  June  25,  2003,  the  Ohio 
Environmental  Protection  Agency 
submitted  a  letter  committing  to  change 
the  flow  control  date,  in  rule  3745-14- 
06(E)(6)  from  2006  to  2005.  within 
approximately  6  months  of  the  effective 
date  of  the  submittal  date. 

[FR  Doc.  03-19925  Filed  8-4-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA206-4212a;  FRL-7524-9] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revision  to  Pittsburgh- 
Beaver  Valley  Area  Ozone  Maintenance 
Plan 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Pennsylvania  State  Implementation 
Plan.  The  revisions  consist  of  an 
amendment  to  the  contingency 
measiues  portion  of  the  maintenance 
plan  for  the  Pittsburgh-Beaver  Valley 
ozone  maintenance  area.  EPA  is 
approving  these  revisions  to 
Pennsylvania  SIP  in  accordance  with 
the  requirements  of  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  October 
6,  2003,  without  further  notice,  imless 
EPA  receives  adverse  written  comment 
by  September  4.  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia.  Pennsylvania 
19103.  Electronic  conHuents  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  Part  III  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency.  1301  Constitution 
Avenue  NW.,  Room  B108.  Washington. 
DC  20460;  Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT! 
Kathleen  Anderson.  (215)  814-2173,  or 


by  e-mail  at 

Anderson. Kathieen@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
L  Backgroimd 

On  October  19,  2001,  the  Pittsburgh- 
Beaver  Valley  ozone  nonattainment  area 
was  redesignated  to  attainment  of  the 
ozone  National  Ambient  Air  Quality  . 
Standard  (NAAQS)  [66  FR  53094). 
Subsequent  to  the  re-classification  of  the 
Pittsburgh  area  to  attainment,  the  Sierra 
Club  and  the  Group  Against  Smog  and 
Pollution  (GASP)  filed  suit  against 
EPA's  action  in  the  U.S.  Court  of 
Appeals  for  the  Third  Circuit.  On 
January  22,  2003,  the  U.S.  Department 
of  Justice  signed  an  agreement  with  the 
litigants,  represented  by  Earthjustice, 
which  called  for  additions  to  the 
contingency  measures  portion  of  the  ' 
Pittsburgh-Beaver  Valley  Ozone 
Maintenance  Plan. 

To  address  the  conditions  of  the 
agreement,  the  Commonwealth 
amended  the  maintenance  plan  for  the 
Pittsburgh  area.  Per  the  terms  of  the 
January  22,  2003  agreement,  the 
Commonwealth  of  Pennsylvania 
submitted  a  formal  revision  to  its  State 
Implementation  Plan  (SIP)  on  April  11, 
2003,  which  identifies  additional 
measures  the  Commonwealth  would 
take  in  the  event  of  exceedances  of  the 
one-hoiu  ozone  NAAQS. 

n.  Summary  of  SIP  Revision 

The  revised  Pittsburgh  area 
maintenance  plan  identifies  additional 
measures  the  Commonwealth  would 
take  in  the  event  of  exceedances  of  the 
one-hoiu  ozone  NAAQS.  These 
additional  measures  include 
incorporating  transportation  control 
measures  into  the  SIP  if  such  measures 
offer  a  quantifiable  ozone  reduction 
benefit;  increasing  rule  effectiveness  of 
Stage  II  controls  at  gasoline  stations;  the 
convening  of  a  stakeholder  group  to 
recommend  additional  measures;  and 
proposing  additional  control  measures 
to  attain  and  maintedn  the  ozone 
NAAQS  in  the  area.  The  revised  plan 
also  includes  a  detailed  schedule  for 
identification  and  adoption  of 
additional  measuires  if  warranted  by 
ozone  exceedances  or  violations. 

m.  Final  Action 

EPA  is  approving  the  revised 
Pittsburgh  area  maintenance  plan 
submitted  on  April  11,  2003.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comment  as  this 
revision  is  a  residt  of  an  agreement 
reached  among  involved  parties  of  the 
legal  action.  However,  in  the  "Proposed 
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Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate 
document  tha  t  will  serve  as  the  proposal 
to  approve  th(  <  revised  Pittsburgh  area 
maintenance  )lan,  if  adverse  conunents 
are  filed.  This  rule  will  be  effective  on 
October  6,  20(  3,  without  further  notice 
unless  EPA  re  :eives  adverse  comment 
by  September  4.  2003.  If  EPA  receives 
adverse  comm  ent,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  infori  ding  the  public  that  the 
rule  will  not  ti  ike  effect.  EPA  will 
address  all  pu  )Iic  comments  in  a 
subsequent  fir  al  rule  based  on  the 
proposed  rule,  EPA  will  not  institute  a 
second  commf  nt  period  on  this  action. 
Any  parties  in  erested  in  commenting 
must  do  so  at  I  lis  time. 

You  may  su  imit  comments  either 
electronically  »r  by  mail.  To  ensiue 
proper  receipt  by  EPA,  identify  the 
appropriate  ru  emaking  identification 
number  PA20e  -^212  in  the  subject  line 
on  the  first  paj  e  of  your  comment. 
Please  ensure  1  lat  your  comments  are 
submitted  wit!  in  the  specified  comment 
period.  Commc  nts  received  after  the 
close  of  the  coi  ament  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  ate  comments. 

1.  Electronic  illy.  If  you  submit  an 
electronic  com:  nent  as  prescribed 
below,  EPA  rec  ommends  that  you 
include  your  ni  ime,  mailing  address, 
and  an  e-mail  a  ddress  or  other  contact 
information  in  he  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  yoi  submit,  and  in  any 
cover  letter  ace  impanying  the  disk  or 
CD  ROM.  This  insures  that  you  can  be 
identified  as  th  ■■  submitter  of  the 
comment  and  a  lows  EPA  to  contact  you 
in  case  EPA  car  not  read  your  comment 
due  to  technica  difficulties  or  needs 
further  informa  ion  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  yo  ii  comment,  and  any 
identifying  or  c  )ntact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  iart  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  r  ad  your  comment  due 
to  technical  difl  iculties  and  cannot 
contact  you  for  :larification,  EPA  may 
not  be  able  to  cc  nsider  your  comment, 
i.  E-mail.  Con  iments  may  be  sent  by 
electronic  mail  e-mail)  to 
morris. makebai  \epa.gov,  attention 
PA206-^212.  El'A's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  c  onunent  directly 
without  going  tl  rough  Regulations.gov, 
EPA's  e-mail  syitem  automatically 
captions  your  e-  mail  address.  E-mail 
addresses  that  a  e  automatically 
captured  by  EPJ  .'s  e-mail  system  are 


included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  conunents  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 


information  cledmed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM.  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI.  please 
consuh  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Conunents  to  EPA  ■ 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  yoiu 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemajdng  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

rV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR'28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
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entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  nUe  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Goveriunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federedism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
•government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the, various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23. 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  6.  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  revisions  to  the  contingency 
measures  for  the  Pittsburgh-Beaver 
Valley  ozone  maintenance  plan  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxide.  Ozone, 
Volatile  organic  compoimds. 

Dated:  June  30,  2003. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 

m  40  CFR  part  52  is  amended  as  follows: 
PART  52— {AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  2020— Pennsylvania 

■  2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(210)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)*   *   * 

(210)  Revisions  to  the  Pennsylvania 
Regulations  which  include  amendments 
to  the  2001  Pittsburgh-Beaver  Valley 
ozone  maintenance  plan  submitted  on 
April  11.  2003  by  the  Pennsylvania 


Department  of  Enviroiunental 
Protection: 
(i)  Incorporation  by  reference. 

(A)  Letter  of  April  11,  2003  from  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
revisions  to  the  Pittsburgh-Beaver 
Valley  ozone  maintenance  plan. 

(B)  Amendments  to  the  Pittsburgh- 
Beaver  Valley  ozone  maintenance  plan 
which  add  sections  E-2  and  E-3, 
effective  April  2003. 

(ii)  Additional  Material. — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  {c)(210)(i) 
of  this  section. 
|FR  Doc.  03-19739  Filed  8-4-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[NC-97-200319(w);  FRL-7539-8] 

Approval  and  Promulgation  of 
Implementation  Plans  for  North 
Carolina:  Withdrawal  of  Direct  Final 
Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Withdrawal  of  direct  final  rule. 

SUMMARY:  Due  to  adverse  conunent,  EPA 
is  withdrawing  the  direct  final  nde 
published  June  6,  2003.  [see  68  FR 
33873)  approving  revisions  to  the  North 
Carolina  State  Implementation  Plan. 
The  purpose  of  the  revision  to  rule  15A 
NCAC  2D.0521  was  to  provide  sources 
using  continuous  opacity  monitors 
(COM)  the  same  opportunity  to  comply 
with  the  visible  emissions  rule  as 
sources  that  do  not  use  COM  devices. 
EPA  stated  in  the  direct  final  rule  that 
if  EPA  received  adverse  comment  by 
July  7.  2003.  the  rule  would  be 
withdrawrn  and  not  take  effect.  EPA 
subsequently  received  adverse 
comment.  EPA  will  address  the 
comment  in  a  subsequent  final  action 
based  upon  the  proposed  action 
published  on  Jime  6,  2003  (see  68  FR 
33898).  EPA  will  not  institute  a  second 
comment  period  on  this  action. 

DATES:  The  direct  final  rule  is 
withdrawn  as  of  August  5.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rosymar  De  La  Torre  Colon,  Air 
Planning  Branch.  U.S.  Environmental 
Protection  Agency.  Region  4.61  Forsyth 
Street.  SW.,  Atlanta,  Georgia  30303- 
8960.  Phone  number:  404/562-8965;  E- 
mail:  delatorre.rosymar@epa.gov. 
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List  of  Subjec  ts  in  40  CFR  Part  52 

Environme  ital  protection,  Air 
pollution  control,  Intergovernmental 
relations,  Oz(  ne,  Particulate  matter, 
Reporting  an<  1  recordkeeping 
requirements  Volatile  organic 
compounds. 

Authority:  4;  U.S.C.  7401  et  seq. 

Dated:  July  2  i.  2003. 
A.  Stanley  Mei  turg, 

Acting  Regiona  Administrator,  Region  4. 
[FR  Doc.  03-19  )26  Filed  &-4-03;  8:45  am] 
nUJNG  CODE  6S6P-50-P 


-h- 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  6  3 
[FRN-7539-5] 
RIN  206O-AK71 


Amendments  to  Project  XL  Site- 
Specific  Rulemalting  for  Georgia- 
Pacific  Corporation's  Facility  in  Big 
Island,  VA 

AGENCY:  Envir  jnmental  Protection 

Agency  (EPA), 

ACTION:  Direct  final  rule. 


(PlDJ 


SUMMARY:  EPA 
specific  rule  tc 
imder  the  Proj 
Leadership 
EPA  initiative 
regulated  entitles 
environmental 
at  their  faciliti 
XL  program 
for  Georgia- 
and  paper  mill 
Virginia.  Unde  ■ 
Pacific  will 
States  commercial 
of  black  liquor 
technology  for 
liquor  wastes 
lower  air 
efficiency  com 
treatment  metliad 
including  its 
benefits,  poten 
the  rest  of  the 

As  part  of  its 
EPA  issued  a  s 
26, 2001  (66  FF 
Clean  Air  Act 
standard  appli 
facility.  Those 
provided  Georg  i 
an  additional 
13,  2004,  to 
with  the  standard 
liquor  gasificatfin 
company  must 
conventional  mbans  i 


t  lat 


emiss  ions 


is  publishing  this  site- 
implement  a  project 
ipct  excellence  and 
ject  XL)  program,  an 
which  encourages 

to  achieve  better 
results  at  decreased  costs 
1  fs.  As  part  of  the  Project 
V  is  supporting  a  project 
Pacific  Corporation's  pulp 
located  in  Big  Island, 
the  project,  Georgia- 
attempt  the  first  United 

scale  demonstration 
gasification,  a  new 
the  treatment  of  black 
promises  significantly 
and  greater  energy 
)ared  to  conventional 
s.  The  technology, 
ei  vironmental  and  energy 

ially  is  transferable  to 
f  ulp  and  paper  industry, 
support  for  the  project, 
i  te-specific  rule  on  March 

16400)  that  amended  a 
1  azardous  air  pollutant 
ic  able  to  the  Big  Island 
i  imendments,  in  part, 
a-Pacific's  facility  up  to 
years  (from  March 
Mah:h  1,  2007)  to  comply 
in  the  event  the  black 
system  fails  and  the 
•evert  to  installation  of 
of  controlling 


emissions  from  black  liquor  treatment. 
Without  the  amendments,  Georgia- 
Pacific  would  not  have  undertaken  the 
project. 

At  this  time,  construction  is  well 
underway  on  the  new  gasification 
system.  However,  Georgia-Pacific  has 
experienced  certain,  largely 
unavoidable,  delays  in  construction. 
The  delays  have  been  significant  enough 
that  the  company  now  projects  starting- 
up  the  system  about  one  year  later  than 
originally  anticipated.  As  a  result, 
Georgia-Pacific  has  requested  that  EPA 
extend  the  compliance  date  flexibihty 
up  to  one  year  longer  than  provided  in 
the  original  Project  XL  site-specific  rule. 
After  reviewing  all  information 
concerning  Georgia-Pacific's  request,  we 
believe  it  appropriate  to  amend  the 
original  site-specific  rule.  This  action 
amends  the  original  compliance 
extension  and  allows  Georgia-Pacific  up 
to  March  1,  2008  to  comply  with  the 
standard,  in  the  event  the  gasification 
system  fails. 

DATES:  This  direct  final  rule  will  be 
effective  on  November  3.  2003  without 
further  notice,  unless  EPA  receives 
adverse  comments  by  September  4, 
2003.  If  EPA  receives  adverse  comment, 
we  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  rule  will  not  take  effect. 

Public  Comments.  Comments  on  this 
direct  final  rulemaking  must  be  received 
on  or  before  September  4,  2003.  All 
comments  should  be  submitted  in 
writing  or  electronically  according  to 
the  directions  below  in  the 
SUPPLEMENTARY  INFORMATION  section. 

Public  Hearing.  Commenters  may 
request  a  public  hearing  no  later  than 
August  19,  2003.  Commenters 
requesting  a  public  hearing  should 
specify  the  basis  for  their  request. 

If  EPA  determines  that  there  is 
sufficient  reason  to  hold  a  public 
hearing,  it  will  be  held  on  September  8, 
2003,  at  10  a.m.  Requests  to  present  oral 
testimony  must  be  made  bv  August  25, 
2003. 

ADDRESSES:  To  make  comments  by  mail, 
send  (two)  2  copies  of  your  comments 
to  the  Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  Mailcode:  6102T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460,  Attention 
Docket  ID  No.  A-2002-0072.  Comments 
also  may  be  submitted  electronically,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided 
below  in  I.C.  of  the  SUPPLEMENTARY 
INFORMATION  section. 

Persons  interested  in  requesting  a 
hearing,  attending  a  hearing,  or 
presenting  oral  testimony  at  a  hearing 


should  call  Mr.  David  Beck  at  (919) 
541-5421.  If  a  public  hearing  is  held,  it 
will  take  place  at  the  Big  Island 
Elementary  School,  1114  Schooldays 
Road,  Big  Island,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Beck,  Office  of  Environmental 
Policy  Innovation  (E-143-02),  U.S.  EPA, 
Research  Triangle  Park.  NC  27711.  Mr. 
Beck  can  be  reached  at  919-541-5421 
(or  by  e-ioail  at:  beck.david@epa.gov). 
Further  information  on  today's  action 
may  also  be  obtained  on  the  World 
Wide  Web  at  httpj Iwvm.epa.govl 
projectxJ/. 

SUPPLEMENTARY  INFORMATION: 
Outline  of  Today's  Document 

The  information  presented  in  this 
preamble  is  arranged  as  follows: 

I.  General  Information 

A.  Regulated  Entities 

B.  How  Can  I  Get  Copies  Of  This  Document 
and  Other  Related  Information? 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

E.  What  Should  I  Consider  as  I  Prepare  My 
Comments  for  EPA? 

II.  Authority 

III.  Background 

A.  What  is  Project  XL? 

B.  Description  of  Big  Island  Facility 

IV.  The  Georgia-Pacific  XL  Project 

A.  What  Are  the  Basic  Elements  of  the 
Project? 

B.  What  Is  the  Construction  Status  Under 
the  Project? 

V.  What  Regulatory  Change  Are  We  Making 
To  Accommodate  the  Construction 
Delay? 

VI.  Statutory  and  Executive  Order  Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

B.  Paperwork  Reduction  Act 

C.  Regulatory  Flexibility  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13132:  Federalism 

F.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health  and 
Safety  Risks 

H.  Executive  Order  13211:  Actions  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

I.  National  Technology  Transfer 
Advancement  Act 

).  Executive  Order  12898:  Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations 

K.  Congressional  Review  Act 

I.  General  Information 

A.  Regulated  Entities 

This  amendment  to  the  Pulp  and ' 
Paper  MACT  II  applies  to  a  single 
source,  the  Georgia-Pacific 
Corporation's  pulp  and  paper  facility  in 
Big  Island,  Virginia. 
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B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  A-2002-0072.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include^Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Air  and 
Radiation  Docket  and  Information 
Center  in  the  EPA  Docket  Center,  (EPA/ 
DC)  EPA  West,  Room  Bld2,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Reading  Room  is  (202) 
566-1744,  and  the  telephone  number  for 
the  Air  and  Radiation  Docket  is  (202) 
566-1742.  The  public  may  copy  a 
maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  cost  15  cents  per 
page. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa  .gov/fe  drgs  trl. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wvinv.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  avadlable  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 


from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  niay  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  I.B.  EPA  intends  to 
work  towards  providing  electronic 
access  to  all  of  the  publicly  available 
docket  materials  through  EPA's 
electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute."Wfeen  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entfre  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket.  Public  comments 
submitted  on  computer  disks  that  are 
mailed  or  delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  %vill  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
vmtten  by  the  docket  staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,  2002. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  by  facsimile,  or 
through  hand  delivery/courier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  If  you  wish  to  submit 
CBI  or  information  that  is  otherwise 
protected  by  statute,  please  follow  the 
instructions  in  I.C.2  and  I.D.  below.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 


1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or, 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  fronj  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
A-2002-0072.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  oj  other  contact 
information  luiless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
Docket@epa.gov,  Attention  Docket  ID 
No.  A-2002-0072.  hi  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  C.2  below.  These  electronic 
submissions  will  be  accepted  in 


46104  Federal  Register /Vol.  68,  No.  150 /Tuesday,  August  5.  2003 /Rules  and  Regulations 


WordPerfect  bi  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  Mail.  Send  two  (2)  copies  of 
your  comrner  ts  to  the  Air  and  Radiation 
Docket  and  Ir  formation  Center, 
Environment!  1  Protection  Agency, 
Mailcode:  61(  2T,  1200  Pennsylvania 
Ave.,  NW.,  Wishington.  DC  20460, 
Attention  Docket  ID  No.  A-2002-0072. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  c  omments  to: 
Environmenta  1  Protection  Agency,  EPA 
Docket  Centei,  1301  Constitution 
Avenue,  NW.,  Washington,  DC  20004, 
Attention  Doc  cat  ID  No.  A-2002-0072. 
Such  deliverii  s  are  only  accepted 
during  the  Do^  :ket's  normal  hours  of 
operation  as  i(  lentified  in  A.l. 

4.  By  Facsit  tile.  Fax  your  comments 
to:  (202)  566-  741,  Attention  Docket  ID. 
No.  A-2OO2-C072. 

D.  How  Shoul  i  I  Submit  CBI  to  the 
Agency? 

Do  not  subn  it  information  that  you 


consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  S  end  or  deliver 
information  id  antified  as  CBI  only  to  the 
following  addi  ess:  Enviroiunental 
Protection  Ag€  ncy,  EPA  Docket  Center 
(EPA/DC),  RCI A  Docket,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC  20004,  Atti  ntion  Docket  ID  No. 
RCRA-2002-0  )32.  You  may  claim 
information  th  it  you  submit  to  EPA  as 
CBI  by  markinj ;  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  1  lOM,  mark  the  outside 
of  the  disk  or  C  D  ROM  as  CBI  and  then 
identify  electrc  nically  within  the  disk  or 
CD  ROM  the  sf  ecific  information  that  is 
CBI).  Informal!  du  so  marked  will  not  be 
disclosed  exce  it  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  ti  i  one  complete  version  of 
the  comment  tl  at  includes  any 
information  cla  imed  as  CBI,  a  copy  of 
the  comment  U  at  does  not  contain  the 
information  cla  imed  as  CBI  must  be 
submitted  for  ii  iclusion  in  the  public 
docket  and  EP/  .'s  electronic  public 
docket.  If  you  sibmit  the  copy  that  does 
not  contain  CB  on  disk  or  CD  ROM, 
mark  the  outsic  e  of  the  disk  or  CD  ROM 
clearly  that  it  d  )es  not  contain  CBI. 
hiformation  noi  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  publ  c  docket  without  prior 
notice.  If  you  hi  ive  any  questions  about 
CBI  or  the  proa  dures  for  claiming  CBI, 
please  consult  t  le  person  identified  in 
Siunmary  sectic  n  above. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

n.  Authority 

This  rule  is  being  promulgated  imder 
the  authority  of  section  112  of  the  Clean 
Air  Act,  as  amraided  in  1990  (42  U.S.C. 
7401,etseq.). 

ni.  Background 

A.  What  Is  Project  XL? 

Project  XL  is  an  EPA  initiative 
developed  to  allow  regulated  entities  to 
achieve  better  environmental  results  at 
less  cost.  Project  XL— "excellence  and 
Leadership" — was  announced  on  March 
16,  1995  (see  60  FR  27282,  May  23, 
1995).  Detailed  descriptions  of  the 
Project  XL  program  have  been  published 
previously  in  numerous  public 
docxunents  which  are  generally 
available  electronically  via  the  Internet 
at  http://www.epa.gov/projectxl/. 
Briefly,  Project  XL  gives  a  limited 
number  of  regulated  entities  the 
opportunity  to  develop  their  own  pilot 
projects  and  alternative  strategies  to 
achieve  enviroimiental  performance  ihat 
is  superior  to  what  would  be  achieved 
through  compliance  with  ciirrent  and 
reasonably  anticipated  future 
environmental  regulations.  These  efforts 
are  crucial  to  the  Agency's  ability  to  test 
new  regulatory  strategies  that  reduce 
regulatory  burden  and  promote 
economic  growth  while  achieving  better 
environmental  and  public  health 
protection.  The  Agency  intends  to 
evaluate  the  results  of  this  and  other  XL 
projects  to  determine  which  specific 
elements  of  the  projects,  if  any,  should 
be  more  broadly  applied  to  other 


regulated  entities,  for  the  benefit  of  both 
the  economy  and  the  environment. 

Project  XL  is  intended  to  allow  EPA 
to  experiment  with  new  or  pilot  projects 
that  provide  alternative  approaches  to 
regulatory  requirements,  both  to  assess 
whether  they  provide  benefits  at  the 
specific  facility  affected,  and  determine 
whether  these  projects  should  be 
considered  for  wider  application.  Such 
pilot  projects  allow  EPA  to  proceed 
more  quickly  than  would  be  possible 
when  imdertaking  changes  on  a 
nationwide  basis.  EPA  may  modify 
rules,  on  a  site-or  State-specific  basis, 
that  represent  one  of  several  possible 
policy  approaches  within  a  more 
general  statutory  directive,  so  long  as 
the  alternative  being  used  is  permissible 
under  the  statute. 

On  May  31,  2000,  EPA's  Region  3, 
joined  by  the  Virginia  Department  of 
Environmental  Quality  (DEQ),  the  U.S. 
Department  of  Agricultiu-e  Forest 
Service,  and  Georgia-Pacific  signed  the 
Final  Project  Agreement  (FPA)  for  the 
Georgia-Pacific  XL  project.  A  copy  of 
the  FPA  is  available  to  the  public  at  the 
EPA  Air  Docket  in  Washington,  DC 
(Docket  No.  A-2000--12),  at  the  EPA 
Region  3  Library  in  Philadelphia,  and 
on  the  Internet  at  http://www.epa.gov/ 
ProjectXL/georgia/finalfpa.pdf.  The  FPA 
is  a  non-binding  written  agreement 
between  the  project  sponsor  and 
regulatory  agencies  which  describes  the 
project  in  detail,  discusses  criteria  to  be 
met,  identifies  performance  goals  and 
indicators,  and  outlines  how  the 
agreement  will  be  managed. 

B.  Description  of  Big  Island  Facility 

Georgia-Pacific  owns  and  operates  a 
non-sulfur,  non-bleaching  pulp  and 
paper  mill  at  Big  Island,  Virginia.  The 
facility  produces  two  products: 
corrugating  medium,  which  is  used  by 
box  manufacturing  plants  to  make  the 
fluted  inner  layer  of  corrugated  boxes; 
and  linerboard,  which  is  used  for  the 
inside  and  outside  layers  of  the  boxes. 
Corrugating  medium  is  made  from 
secondary  (recycled)  fiber  and 
hardwood  pulp  produced  using  a 
sodium  carbonate/sodium  hydroxide 
based  pulping  liquor,  and  linerboard  is 
made  from  fiber  recycled  from  old 
corrugated  containers,  clippings  and 
rejects  from  corrugated  container 
manufacturing  plants,  and  some  mixed 
office  waste  paper.  Overall,  the  mill 
produces  an  average  870  tons  per  day  of 
corrugating  medium  and  730  tons  per 
day  of  linerboard. 

The  mill  currently  handles  the  spent 
("black")  liquor  from  wood  pulping 
operations  by  reducing  liquor  water 
content,  using  a  conventional  multiple 
effect  evaporation  train,  and  combusting 
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the  concentrated  (about  60  percent 
solids)  liquor  in  two  smelters.  Molten 
smelt  is  drawn  from  the  smelters  and 
dissolved  in  water  to  recover  the 
pulping  chemical  sodium  carbonate. 
Exhaust  gases  from  the  smelters  pass 
through  a  ventiui  scrubber  and  are  then 
discharged  to  the  atmosphere. 

IV,  The  Georgia-Pacific  XL  Project 

A.  What  Are  the  Basic  Elements  of  the 
Project? 

The  mill  currently  is  subject  to  two  air 
emission  standards.  The  first  was 
promulgated  under  Clean  Air  Act  (CAA) 
section  112,  as  part  of  the  "Cluster 
Rule,"  on  April  15,  1998  (63  FR  18617). 
That  rule  set  standards  reflecting 
performance  of  maximum  achievable 
control  technology  (MACT)  for 
hazardous  air  pollutants  (HAPs)  emitted 
by  certain  emission  sources  in  pulp  and 
paper  mills.  EPA  promulgated  a  second 
air  standard  for  pulp  and  paper  mills  on 
January  12,  2001  (66  FR  3179).  The 
second  standard,  likewise  reflecting 
MACT,  specifically  addresses  HAP 
emissions  from  combustion  sources 
associated  with  the  recovery  of  pulping 
chemicals  from  liquid  pulping  wastes 
(e.g.,  black  liquor)(40  CFR  part  63, 
subpart  MM — National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Chemical  Recovery  Combustion 
Sources  at  Kraft,  Soda,  Sulfite,  and 
Stand-Alone  Semichemical  Pulp  Mills 
or  "MACT  II").  Georgia-Pacific's  facility 
at  Big  Island  is  a  semi-chemical  pulp 
mill  and  its  two  existing  smelters  (types 
of  combustion  units)  are  subject  to  the 
MACT  II  rule. 

The  MACT  II  rule  contains  emission 
limitations,  but  does  not  require  use  of 
a  particular  technology  to  meet  the 
limitations.  The  current  emissions  from 
Georgia-Pacific's  two  existing  smelters 
at  Big  Island  exceed  the  HAP  emission 
standard  in  the  MACT  II  rule.  For 
Georgia-Pacific's  Big  Island  facility  to 
meet  the  standard,  the  smelters  would 
have  to  be  upgraded  substantially.  The 
age  and  physical  condition  of  the 
smelters  dictate  that  they  either  be 
rebuilt  with  additional  emission  control 
devices  or  replaced,  such  as  with  a 
conventional  recovery  boiler  gommonly 
used  in  the  industry.  Of  these  two 
options,  Geol^ia-Pacific  would  choose 
to  replace  the  smelters  with  a 
conventional  recovery  boiler. 

However,  Georgia-Pacific  also 
investigated,  and  eventually  chose,  a 
third  alternative  for  chemical  recovery, 
replacing  the  smelters  with  a 
PulseEnhanced^^'^,  steam  reforming 
black  liquor  gasification  system 
developed  by  Stone  Chem,  Inc.  This 
technology  uses  steam  reforming  to 


convert  the  organics  in  black  liquor  to 
a  hydrogen-rich  gas  fuel,  leaving  the 
residual  pulping  chemicals  (primarily 
sodium  carbonate)  for  reuse.  The  gas 
can  then  be  used  as  a  clean  burning 
energy  source  for  heat  in  the  gasification 
unit  and  as  an  alternative  boiler  fuel, 
replacing  fossil-fuel  based  (non- 
renewable) natural  gas.  Implementation 
of  such  a  gasification  system  is  expected 
to  allow  the  Big  Island  facility  to  reduce 
emissions  well  below  the  MACT  II  HAP 
emission  standards,  and  to  significantly 
lower  emissions  of  other  criteria 
pollutants,  compared  to  installation  of 
conventional  technology.  However,  the 
technology  has  yet  to  be  commercially 
demonstrated. 

The  signatories  to  the  FPA,  and  the 
other  project  stakeholders,  believe  that 
gasification  of  black  liquor  represents  a 
new  and  better  approach  for  the 
chemical  recovery  process  and 
eliminates  many  of  the  deficiencies  of 
the  conventional  recovery  furnace  and 
fluid  bed  combustion  technologies.  The 
benefits  of  gasification  to  the  paper 
industry  generally  are  expected  to 
include:  increased  efficiency  in  energy 
conversion  and  chemical  recovery, 
elimination  of  the  smelt-water  explosion 
hazard,  reduced  operation  and 
maintenance  costs,  and  significantly 
lower  environmental  emissions.  The 
emissions  expected  to  be  reduced 
include:  particulates,  sulfur  dioxide 
(SO2),  total  reduced  sulhir  (TRS), 
nitrogen  oxides  (NOx).  volatile  organic 
compounds  (VOC),  carbon  monoxide 
(CO),  hazardous  air  pollutants  (HAP), 
and  greenhouse  gases,  specifically 
carbon  dioxide  (CO2).  These  benefits  eu^ 
particularly  attractive  to  pulp  mills  such 
as  Georgia-Pacific's  at  Big  Island  that 
use  a  semi-chemical  non-sulfur  process 
that  requires  auxiliary  fossil  fuel  to 
sustain  combustion  of  the  black  liquor. 
Projected  benefits  to  the  Big  Island 
facility  and  surrounding  areas  include 
significant  reductions  in  NOx,  VOC,  CO, 
and  particulates. 

Although  Georgia-Pacific's  feasibility 
analysis  indicated  the  risks  of 
attempting  to  construct  and  operate  the 
new  technology  would  be  within 
acceptable  limits  from  a  technical 
standpoint,  the  company  had  two  other 
concerns.  The  first  concern  was  the  cost 
of  the  project.  Estimated  costs  to 
complete  a  black  liquor  gasification 
project,  the  first  commercial  scale 
implementation  of  this  technology,  were 
quite  high  and  considerably  more  than 
the  cost  of  installing  a  new  conventional 
recovery  boiler.  Therefore,  Georgia- 
Pacific  sought  and  has  received  some 
co-funding  from  the  U.S.  Department  of 
Energy  (DOE),  which  has  recognized  the 
technology's  potential  usefulness. 


The  second  concern  involved 
compliance  with  the  MACT  II  rule.  With 
this  demonstration  of  a  new  technology 
come  risks  that  the  technology 
ultimately  will  not  be  successful.  If  this 
occurs,  Georgia-Pacific's  Big  Island  mill 
will  not  have  a  functioning  replacement 
for  the  smelters  in  time  to  meet  the 
MACT  n  compliance  date,  which  is 
March  13,  2004.  Therefore,  for  this  XL 
project  EPA  committed  to  undertake  a 
rulemaking  to  provide  temporary  relief 
from  the  MACT  II  compliance  date  for 
this  situation  (and  also  for  a  defined 
time  period  in  which  Georgia-Pacific 
will  run  the  new  gasification  system  on 
black  liquor  from  a  Kraft  pulp  mill,  to 
meet  an  obligation  under  their  funding 
agreement  with  DOE).  To  fulfill  this 
commitment,  EPA  promulgated 
amendments  to  the  MACT  II  rule  on 
March  26,  2001  (66  FR  16400). 

The  amendments  included  a 
provision  to  allow  the  Big  Island  facility 
until  March  1,  2007,  to  comply  with  the 
applicable  performance  standard,  if 
Georgia-Pacific's  attempt  to  implement 
commercial  scale  black  liquor 
gasification  at  the  Big  Island  mill  fails. 
The  compliance  extension,  nearly  three 
years  later  than  the  otherwise  applicable 
compliance  date,  was  intended  to  allow 
Georgia-Pacific  time  to  replace  the 
unsuccessful  gasifier  with  a 
conventional  chemical  recovery  system. 

B.  What  Is  the  Construction  Status 
Under  the  Project? 

Proceeding  according  to  the  FPA  and 
the  original  site-specific  rule,  and  after 
signing  a  co-funding  contract  with  the 
Department  of  Energy  (DOE),  Georgia- 
Pacific  began  final  design  and 
construction  of  the  black  liquor 
gasification  system  in  early  2001.  Since 
that  time,  Georgia-Pacific  has  spent 
about  13  million  dollars,  and  has  made 
considerable  construction  progress.  As 
of  the  end  of  December  2002, 
construction  was  about  50%  complete 
(see  Georgia-Pacific's  Web  site  for 
current  project  construction 
information:  http://www.gp.com/ 
con  tainerboard/ mills/big/ steam .  h  tml). 
But  Georgia-Pacific  also  has  experienced 
delays.  To  begin  with,  in  the  FPA 
Georgia-Pacific  agreed  to  begin 
construction  after  signing  a  contract 
with  DOE.  That  signing  was  expected  to 
take  place  in  mid-2000,  but  did  not 
occur  until  February  15,  2001. 
Additionally,  Georgia-Pacific 
encountered  several  unexpected, 
significant  design  issues.  For  example, 
control  of  sulfur  emissions  from  the 
system  was  originally  based  on 
scrubbing  hydrogen  sulfide  from  the 
product  gas  using  green  liquor.  This 
strategy  proved  infeasible.  After 
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V.  What  Reguli  tory  Change  Are  We 
Making  To  Act  ommodate  the 
Construction  0  slay? 

As  stated  in  I  le  FPA  and  the  initial 
site-specific  ru  b,  if  the  full  scale 
implementatioi  of  the  gasification 
system  is  deteri  nined  to  be 
unsuccessful,  C  eorgia-Pacific  will  need 
three  years  fror  i  that  determination  to 
remove  the  gasi  fication  system  and 
install  and  start  up  a  conventional 
recovery  boiler  to  meet  the  MACT  D 
standard  (See  6  >  FR  at  16404).  Due  to 
the  delays  noted  above,  the 
determination  a  s  to  whether  the 
gasification  sysi  em  is  successful  may 
now  occur  as  la  e  as  March  1,  2005,  and 
the  subsequent  itart-up  of  the 
replacement  bo  ler  thus  may  occur  as 
late  as  March  1,  2008.  The  current  site- 
specific  MACT  1  rule  compliance  date 
for  the  Big  Islan  i  mill,  in  the  event  of 
gasification  system  failure,  is  March  1, 
2007,  at  the  late  st.  This  is  a  year  earlier 


than  the  latest  projected  startup  of  a 
replacement  boiler  (See  66  FR  at  16408). 
To  accommodate  the  delayed 
construction  schedule,  we  are  amending 
the  MACT  II  rule  to  allow  the  Big  Island 
facility  up  to  March  1,  2008,  to  comply, 
in  the  event  the  new  gasification  system 
is  declared  a  failure.  Also  amended,  to 
reflect  this  change  in  the  compliance 
date,  are  two  notification  dates  in  the 
"Reporting  requirements"  section  (40 
CFR  63.867)  of  the  MACT  II  rule.  We 
note  that  any  additional  compliance 
extensions  are  subject  to  the  rulemaking 
process  and  the  rationale  for  any 
extensions  will  be  thoroughly  analyzed. 

This  revised  compliance  extension 
relies  on  the  same  rationale  as  the 
original  extension.  That  is,  in  the  event 
that  the  gasification  system  is  declared 
a  failure,  the  Agency  would  regard  the 
Georgia-Pacific  mill  in  Big  Island, 
Virginia,  as  a  different  type  of  mill, 
essentially  a  member  of  its  own 
subcategory— a  mill  that  had  attempted 
to  recover  black  liquor  through 
gasification.  As  a  separate  subcategory, 
the  Big  Island  mill  would  be  accorded 
the  statutory  3  year  compliance  period 
to  install  conventional  recovery 
technology  to  meet  the  MACT  II 
emission  standard.  The  3  year 
compliance  period  would  begin  on  the 
day  that  Georgia-Pacific  declares  the 
gasification  system  a  failure.  The  latest 
date  Georgia-Pacific  could  declare  the 
system  a  failure  is  March  1,  2005,  and, 
thus,  the  latest  date  for  compliance 
under  the  failure  scenario  is  March  1, 
2008. 

The  construction  delay  has  created  a 
second  problem  with  respect  to 
compliance.  Georgia-Pacific  no  longer 
expects  to  be  able  to  start  up  the 
gasification  system  before  March  13, 

2004,  as  the  company  originally 
anticipated  before  the  delays.  This  date 
is  tlie  ordinary  compliance  date  for  the 
MACT  II  rule  and  the  one  that  applies 
to  Big  Island's  existing  smelters  until 
such  time,  if  ever,  that  Georgia-Pacific 
declares  the  gasification  system  a 
failure.  It  is  now  almost  certain  that  any 
successful  gasification  system  startup 
will  occur  after  March  13,  2004.  This 
leaves  a  period  of  potentially  about  a 
year  (fi-om  March  13,  2004  to  March  1, 

2005,  at  the  latest)  in  which  Georgia- 
Pacific  will  be  working  toward 
gasification  system  startup,  but  will 
occasionally  need  to  operate  the 
smelters.  Full  capacity  startup  of  the 
complex  gasification  system  is  expected 
to  take  several  months.  As  the  company 
is  working  toward  startup,  the 
gasification  system  may  operate 
intermittently  and/or  at  a  reduced 
capacity  as  Georgia-Pacific  makes 
equipment  or  process  adjustments  and 


conducts  operational  trials.  Under  these 
conditions,  the  existing  smelters  must 
operate  to  treat  the  black  liquor 
generated  by  the  facility  but  not  being 
treated  in  the  gasifier.  Under  current 
regulations,  if  by  March  13,  2004,  the 
gasification  system  is  not  started-up, 
any  such  operation  of  the  smelters 
would  violate  the  MACT  11  rule 
emission  standard. 

To  avoid  potential  noncompliance 
from  smelter  operation  prior  to  startup 
(full  time,  stable  operation)  of  the 
gasification  system,  Georgia-Pacific 
applied  to  t^e  Virginia  Department  of 
Enviroimiental  Quality  (the  applicable 
CAA  Title  V  permit-issuing  authority) 
for  an  extension  of  the  MACT  II  March 
13,  2004  compliance  date  to  March  1, 
2005,  for  the  Big  Island  mill.  Under 
section  112(i)(3)(B)  of  the  Clean  Air  Act, 
a  source  may  be  granted  an  extension  of 
an  applicable  compliance  date  by  up  to 
one  year,  if  the  extension  "is  necessary 
for  the  installation  of  controls."  The 
gasification  system  constitutes  the 
"control"  that  will  achieve  the  MACT  II 
emission  standard,  and  the  extra  time  is 
needed  for  its  installation.  On  December 
16,  2002,  and  after  consideration  of^he 
information  supplied  to  them,  the 
Virginia  DEQ  granted  Georgia-Pacific's* 
request  for  the  compliance  date 
extension  to  March  1,  2005. 

We  are  publishing  this  rule 
amendment  as  a  direct  final 
promulgation,  effective  90  days  after 
publication,  because  the  action  is 
expected  to  be  non-controversial  and 
not  generate  negative  comment.  If  we 
receive  negative  comment  on  this 
action,  we  will  publish  a  timely 
withdrawal  of  these  rule  amendments. 
In  such  a  case,  we  will  consider  a 
companion  notice  found  elsewhere  in 
today's  Federal  Register  as  the  proposed 
rule  amendments.  We  will  then 
consider  the  comments  received  and 
subsequently  publish  a  final  agency 
action. 

VI.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735),  the  Agency  must  determine 
whether  this  regulatory  action  is 
"significant"  and  therefore  subject  to 
formal  review  by  the  Office  of 
Management  and  Budget  (0MB)  and  to 
the  requirements  of  the  Executive  Order, 
which  include  assessing  the  costs  and 
benefits  anticipated  as  a  result  of  this 
regulatory  action.  The  Order  defines 
"significant  regulatory"  action  as  one 
that  is  likely  to  result  in  a  rule  that  may: 
(1)  Have  an  annual  effect  on  the 
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economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
envirorunent,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities;  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof;  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Because  this  rule  affects  only  one 
facility,  it  is  not  a  rule  of  general 
applicability.  It  has  been  determined 
that  this  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq..  since  it 
applies  to  only  one  facility.  It  is  exempt 
from  OMB  review  under  the  Paperwork 
Reduction  Act  because  it  is  a  site 
specific  rule,  directed  to  fewer  than  ten 
persons.  44  U.S.C.  3502(3),  (10);  5  CFR 
1320.3(c),  1320.4  and  1320.5. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq., 
generally  requires  An  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  public 
comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions.  The  project  sponsor, 
Georgia-Pacific  Corporation,  is  the 
regulated  entity  for  this  pilot  project  and 
is  not  a  small  business.  "This  rule  does 
not  apply  to  small  businesses,  small  not- 
for-profit  enterprises,  nor  small 
governmental  jurisdictions.  Further,  it  is 
a  site-specific  rule  with  limited 
applicability  to  only  one  pulp  and  paper 
mill  in  the  nation.  After  considering  the 
economic  impacts  of  today's  final  rule 
on  small  entities,  I  certify  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities. 


D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  cost  benefit 
analysis,  for  proposed  and  final  rules 
with  "Federed  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  Tribal  govenunents  in  the  aggregate 
or  to  the  private  sector  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  of  why  that 
alternative  was  not  adopted.  Before  EPA 
establishes  any  regulatory  requirements 
that  may  significantly  or  uniquely  affect 
small  governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
govenmient  agency  plan.  The  plan  must 
provide  for  notifying  affected  small 
goverrunents,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  the  EPA  regulatory 
proposal  with  significant  Federal 
mandates,  and  informing,  educating, 
and  advising  small  goverrunents  on 
compliance  with  the  regulatory 
requirements.  As  used  here,  "small 
govermnent"  has  the  same  meaning  as 
that  contained  under  5  U.S.C.  601(5), 
that  is,  governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts,  with  a 
population  of  less  than  fifty  thousand. 

As  discussed  above,  this  rule  will 
have  limited  application.  It  applied  only 
to  the  Georgia-Pacific  facility  in  Big 
Island,  Virginia.  This  direct  final  rule 
amendment  does  not  impose  any  costs 
on  Georgia-Pacific,  but  rather  provides 
an  avenue  for  the  company  to 
commercialize  a  new  technology  that 
will  comply  with  the  existing  rule.  EPA 
has  determined  that  this  rule 
amendment  does  not  contain  a  Federal 
mandate  that  may  result,  in  expenditures 
of  $100  million  or  more -for  State,  local. 


or  Tribal  governments,  in  the  aggregate, 
or  the  private  sector  in  any  one  year. 
Thus,  this  rule  is  not  subject  to  the 
requirements  of  section  202  and  205  of 
the  UMRA.  EPA  has  also  determined 
that  this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism" -(64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  The  phrase,  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

This  rme  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  nor  on  the 
distribution  of  power  atid 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132.  This  rule 
amendment  will  affect  one  local 
governmental  entity  and  a  State,  only 
shifts  a  conditional  compliance  date  in 
the  existing  rule,  and,  therefore,  has  a 
negligible  effect  on  the  State  and  local 
governmental  entities  concerned.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 

F.  Executive  Order  13X75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  a  process  that  is  accountable 
to  ensure  "meaningful  and  timely  input 
by  Tribal  officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications."  "Policies  that  have  Tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the    . 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  rule  does  not  have  Tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  Tribal  governments,  on 
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explain  why  tl  e  planned  regulation  is 
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Agency. 

This  rule  is  i  ot  subject  to  the 
Executive  Ord(  r  because  it  is  not 
economically  s  ignificant  as  defined  in 
Executive  Orde  r  12866.  and  because  the 
Agency  believe  s  the  environmental 
health  or  safet)  risks  addressed  by  this 
action  do  not  p  resent  a  disproportionate 
risk  to  childrer  .  This  rule  will  allow  for 
the  commercia  ization  of  a  promising 
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104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  such  practice  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (for  example,  material 
specifications,  test  methods,  sampling 
procedures,  and  business  practices) 
developed  or  adopted  by  voluntary 
consensus  standard  bodies.  The  NTTAA 
directs  EPA  to  provide  Congress, 
through  OMB,  explanations  when  the 
Agency  decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards.  This  rulemaking  however, 
does  not  involve  any  technical 
standards;  therefore  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations 

Executive  Order  12898,  "Federal    . 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations"  (February  11, 
1994)  is  designed  to  address  the 
environmental  and  human  health 
conditions  of  minority  and  low-income 
populations.  EPA  is  committed  to 
addressing  envfronmental  justice 
concerns  and  has  assumed  a  leadership 
role  in  environmental  justice  initiatives 
to  enhance  environmental  quality  for  all 
citizens  of  the  United  States.  The 
Agency's  goals  are  to  ensure  that  no 
segment  of  the  population,  regardless  of 
race,  color,  national  origin,  income,  or 
net  worth  bears  disproportionately  high 
adverse  human  health  or  environmental 
impacts  as  a  result  of  EPA's  policies, 
programs,  and  activities.  Today's  action 
applies  to  one  facility  in  Big  Island. 
Virginia,  and  will  have  no 
disproportionate  impacts  on  minority  or 
low  income  communities.  Overall,  the 
project  being  undertaken  at  Big  Island 
will,  if  successful,  produce 
environmental  performance  superior  to 
that  expected  through  compliance  with 
existing  regulations. 

K.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules  (1)  rules  of  particular 


applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  EPA  is  not  requfred  to  submit  a 
rule  report  regarding  today's  action 
under  section  801  because  this  is  a  rule 
of  particular  applicability. 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Hazardous 
substances,  Reporting  and 
recordkeeping  requirements. 

Dated:  July  28,  2003. 
Marianne  L.  Horinko, 
Acting  Administrator. 

m  For  the  reasons  set  out  in  the  preamble, 
title  40,  chapter  I  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  63-NATIONAL  EMISSION 
STANDARDS  FOR  HAZARDOUS  AIR 
POLLUTANT  SOURCE  CATEGORIES 

■  1 .  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq.  ' 

Subpart  MM— {Amended] 

■  2.  Amend  §  63.863  by  revising 
paragraph  {c)(l)  to  read  as  follows: 

§63.863    Compliance  dates. 

***** 

■(c)  *   *   * 

(1)  If  Georgia-Pacific  Corporation 
constructs  a  new  black  liquor 
gasification  system  at  Big  Island,  VA. 
determines  that  its  attempt  to  start  up 
the  new  system  has  been  a  failure  and. 
therefore,  must  construct  another  type 
of  chemical  recovery  unit  to  replace  the 
two  existing  semichemical  combustion 
units  at  Big  Island,  then  the  two  existing 
semichemical  combustion  units  must 
comply  with  the  requirements  of  this 
subpart  by  the  earliest  of  the  following 
dates:  three  years  after  Georgia-Pacific 
declares  the  gasification  system  a 
failure,  upon  startup  of  the  new 
replacement  unit(s),  or  March  1,  2008. 
***** 

■  3.  Amend  §  63.867  by  revising 
paragraph  (a)(2)  to  read  as  follows: 

§63.867    Reporting  requirements. 

(a)*  *  * 

(2)  Notifications  specific  to  Georgia- 
Pacific  Corporation's  affected  sources  in 
Big  Island,  Virginia. 

(i)  For  a  compliance  extension  under 
§  63.863(c)(1),  submit  a  notice  that 
provides  the  date  of  Georgia-Pacific's 
determination  that  the  black  liquor 
gasification  system  is  not  successful  and 
the  reasons  why  the  technology  is  not 
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successful.  The  notice  must  be 
submitted  within  1 5  days  of  Georgia- 
Pacific's  determination,  but  not  later 
than  March  16,  2005. 

(ii)  For  operation  under  §  63.863(c)(2), 
submit  a  notice  providing:  a  statement 
that  Georgia-Pacific  Corporation  intends 
to  run  the  Kraft  black  liquor  trials,  the 
cmticipated  period  in  which  the  trials 
will  take  place,  and  a  statement 
explaining  why  the  trials  could  not  be 
conducted  prior  to  March  1.  2005.  The 
notice  must  be  submitted  at  least  30 
days  prior  to  the  start  of  the  Kraft  liquor 
trials. 
***** 

[FR  Doc.  03-19919  Filed  8-4-03;  8:45  am] 
BILUNG  CODE  6560-5O-l> 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  1 91 , 1 92,  and  1 95 

[Docket  Number  RSPA-99-61 32;  Amdt. 
Nos.  191-15, 192-92, 195-72] 

RIN2137-AD42 

Pipeline  Safety:  Producer-Operated 
Outer  Continental  Shelf  Natural  Gas 
and  Hazardous  Liquid  Pipelines  That 
Cross  Directly  Into  State  Waters 

agency:  U.S.  Department  of 

Transportation  (DOT),  Research  and 

Special  Programs  Administration 

(RSPA). 

action:  Final  rule. 

summary:  This  final  rule  addresses  the 
safety  regulation  responsibility  for 
producer-operated  natural  gas  and 
hazardous  liquid  pipelines  that  cross 
into  State  waters  without  first 
connecting  to  a  transporting  operator's 
facility  on  the  Outer  Continental  Shelf 
(OCS).  This  rule  specifies  the 
procedures  by  which  producer  operators 
can  petition  for  approval  to  operate 
under  safety  regulations  governing 
pipeline  design,  construction,  operation, 
and  maintenance  issued  by  either  the 
Research  and  Special  Programs 
Administration  (RSPA)  or  the 
Department  of  the  Interior  (DOI), 
Minerals  Management  Service  (MMS). 
DATES:  This  rule  is  effective  September 
4,  2003. 

FOR  FURTHER  INFORMATION:  You  may 
contact  L.E.  Herrick  by  telephone  at 
(202)  366-5523,  by  fax  at  (202)  366 
4566,  by  mail  at  U.S.  Department  of 
Transportation,  RSPA,  DPS-10,  Room 
7128.  400  Seventh  SU^t,  SW., 
Washington,  DC  20590,  or  via  e-mail  to 


le. herrick® rspa.dot.gov  regarding  the 
subject  matter  of  this  notice. 

For  copies  of  this  notice  or  other 
material  that  is  referenced  herein  you 
may  contact  the  Dockets  Facility  by 
telephone  at  (202)  366-5046  or  "at  the 
addresses  listed  above.  The  public  may 
also  review  material  in  the  docket  by 
accessing  the  Docket  Management 
System's  home  page  at  http:// 
dms.dot.gov. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

Notice  of  Proposed  Rulemaking 

On  April  5,  2002,  RSPAs  Office  of 
Pipeline  Safety  (OPS)  published  a  notice 
of  proposed  rulemaking  (67  FR  16355) 
that  addressed  safety  regulation 
responsibility  for  producer-operated 
natural  gas  and  hazardous  liquid 
pipelines  that  cross  into  State  waters 
without  first  connecting  to  a 
transporting  operator's  facility  on  the 
Outer  Continental  Shelf  (OCS).  This 
final  rule  implements  that  proposal. 

In  May  1996,  MMS  and  RSPA  met 
with  a  joint  industry  workgroup,  which 
was  led  by  the  American  Petroleum 
Institute  (API).  The  workgroup 
suggested  that  the  agencies  rely  upon 
individual  operators  of  natural  gas  and 
hazardous  liquid  production  and 
transportation  pipeline  facilities  to 
identify  the  boimdaries  of  their 
respective  facilities.  MMS  and  RSPA 
agreed  with  the  industry  proposal  and 
entered  into  an  interagency 
Memorandum  of  Understanding  (MOU) 
on  December  10. 1996.  The  MOU  was 
published  in  a  joint  MMS/RSPA  Federal 
Register  Notice  (February  14. 1997;  62 
FR  7037).  The  MOU  placed,  to  the 
, greatest  practical  extent.  OCS 
production  pipelines  under  MMS  safety 
regulation  and  OCS  transportation 
pipelines  under  RSPA  safety  regulation. 

The  MOU  established  a  regulatory 
boundary  on  the  OCS  at  the  point 
operating  responsibility  for  the  pipeline 
transfers  from  a  producing  operator  to  a 
transporting  operator.  The  MOU  did  not 
address  regulatory  responsibility  for 
producer-operated  pipelines  that  cross 
the  Federal/State  boundary  without  a 
transfer  on  the  OCS  or  producer- 
operated  pipelines  that  flow  from  wells 
located  in  State  waters  to  production 
platforms  located  on  the  OCS. 

The  purpose  of  this  final  rule  is  to 
address  the  regulatory  question  for 
producer-operated  pipeline  facilities 
that  cross  the  Federal/State  boundary 
without  first  connecting  to  a 
transporting  operator's  facility  on  the 
OCS  and  to  establish  a  procedure' 
whereby  OCS  operators  may  petition  to 
have  their  pipelines  regulated  by  either 


RSPA  or  MMS.  This  rule  amends  49 
CFR  191.1(b)(1).  192.1(b)(1).  and 
195.1(b)(5). 

Regardless  of  the  direction  of  flow, 
producer  pipelines  that  cross  the 
Federal/State  boundary  are  always 
subject  to  RSPA  regulation  on  the 
portions  oi  the  lines  located  in  State 
waters.  However,  it  does  not  make 
operational  sense  to  have  a  pipeline 
segment  crossing  the  Federal/State 
boundary  subject  to  MMS  regulations  on  r 
the  OCS  side  of  the  boundary  and  RSPA 
regulations  on  the  State  side  of  the 
boundary.  A  regulator}'  boundary  point 
is  better  defined  in  terms  of  a  specific 
valve  that  isolates  one  segment  of  a 
pipeline  from  another.  By  contrast,  the 
Federal/State  geographic  boundary  does 
not  allow  the  isolation  of  facilities  on 
each  side  of  the  boundary. 

Therefore,  for  producer-operated 
pipeline  facilities  that  cross  into  State 
waters  without  first  connecting  to  a 
transporting  operator's  facility  on  the 
OCS,  the  pipeline  segments  located 
upstream  (generally  seaward)  of  the  last 
valve  on  the  last  production  facility  are 
exempted  &t)m  compliance  with  49  CFR 
Parts  190-199.  Safety  equipment 
protecting  RSPA  regulated  pipeline 
segments  are  not  excluded. 

Under  this  arrangement,  producer- 
operated  pipeline  facilities  upstream 
(generally  seaward)  of  the  last  valve  on 
the  last  production  facility  on  the  OCS 
are  regulated  under  MMS  regulations. 
RSPA/OPS  will  continue  to  inspect  all 
upstream  safety  equipment  (including 
valves,  overpressiue  protective  devices, 
cathodic  protection  equipment,  and 
pigging  devices)  that  protect  the 
integrity  of  the  RSPA/OPS-regulated 
pipeline  segments.  This  arrangement  is 
consistent  with  the  general  intent  of  the 
MOU. 

However,  an  important  principle  of 
the  industry  agreement  leading  to  the 
MOU  is  to  allow  the  pipeline  operators 
to  decide  the  regulatory  boundaries  on 
or  near  their  facilities.  Therefore, 
producer  pipeline  operators  may 
petition  RSPA/OPS  under  49  CFR  190.9 
for  approval  to  operate  under  RSPA/ 
OPS  regulations  governing  pipeline 
design,  construction,  operation,  and 
maintenance.  In  considering  such  • 
petitions,  RSPA/OPS  will  consuft  with 
MMS  and  affected  parties. 

This  rule  affects  about  215  producer- 
operated  pipelines  that  are  regulated 
according  to  a  now-superseded  1976 
MOU  between  DOI  and  DOT.  By 
exempting  the  producer-operated 
pipelines  from  RSPA/OPS  regulation, 
this  rule  will  reduce  overlapping 
regulation  in  accordance  with  the  MOU 
of  December  10, 1996.  The  rulemaking 
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Regulatory  Ana  lyses  and  Notices 

A.  E.G.  12866  and  DOT  Regulatory 
Policies  and  Procedures 


The  Departm  j: 
(DOT)  does  not 


nt  of  Transportation 
consider  this  final  rule 


tb  be  a  significant  regulatory  action 
under  section  3(f)  of  Executive  Order 
12866  (58  FR  51735;  October  4, 1993). 
Therefore,  it  was  not  forwarded  to  the 
Office  of  Management  and  Budget.  This 
rule  is  not  significant  under  DOT's 
regulatory  policies  and  procedures  (44 
FR  11034:  February  26,  1979).  A 
regulatory  evaluation  of  this  proposal 
was  prepared  and  placed  in  the  docket 
of  this  action. 

Benefits 

Without  this  rule,  the  pipeline 
operations  of  a  number  of  producers 
with  pipelines  crossing  directly  into 
State  waters  could  remain  subject  to 
overlapping  regulations  for  design, 
construction,  operation,  and 
maintenance.  This  includes  about  35 
producers  in  the  Gulf  of  Mexico  OCS 
waters  and  10  producers  operating  in 
California  OCS  waters.  This  would  be 
contrary  to  the  intent  of  the  MOU  to 
regulate  producer-operated  pipelines 
under  DOI  and  transporter-operated 
pipelines  under  DOT. 

By  implementing  the  rule,  RSPA  will 
bring  these  pipelines  into  compliance 
with  the  1996  MOU.  This  should 
minimize  confusion  among  operators 
concerning  which  regulations  they  are 
expected  to  follow.  We  estimate  that 
each  OCS  producer  operator  spends  on 
average  one-half  of  a  person  year 
annually  per  OCS  pipeline  to  comply 
with  RSPA  regulations.  Assuming  that  a 
loaded  wage  for  a  person  year  in  the 
pipeline  industry  is  $50,000,  each 
company  could  realize  a  savings  of 
$25,000  annually  ($50,000  x  0.5  person- 
years  =  $25,000).  The  annual  savings  to 
the  entire  industry  could  be  as  high  as 
$1,125,000  ($25,000  x  45  operators  = 
$1,125,000). 

Costs  ' 

The  administrative  costs  of  the  rule 
are  minimal.  Paperwork  costs  would 
arise  only  in  cases  when  a  producer 
pipeline  operator  decided  to  request 
that  its  pipeline  continue  to  be  regulated 
as  a  RSPA/OPS  facility.  We  estimate 
that  less  than  10  producer  pipeline 
operators  will  request  to  remain  under 
RSPA  regulation.  We  estimate  that  the 
time  for  developing  each  request  and 
submitting  it  to  MMS  and  RSPA/OPS 
will  be  about  40  hours.  Based  on  10 
requests  at  40  hours  each,  the  total  one- 
time burden  of  requesting  to  remain 
under  RSPA/OPS  regulation  will  be  less 
than  400  hours.  Based  on  $35  per  hour, 
we  estimate  that  the  total  administrative 
cost  to  respondents  is  less  than  $14,000 
($1,400  per  request)  during  the  first  year 
that  the  rule  is  implemented.  In  the  first 
year,  nearly  all  producer  pipeline 
operators  would  have  decided  whether 


to  automatically  convert  to  MMS 
regulation  or  apply  to  remain  under 
RSPA/OPS  regulation.  We  anticipate 
that  in  following  years,  not  more  than 
t\^  operators  a  year  would  submit  a 
request  to  change  their  regulatory  status 
at  a  total  cost  of  $2,800.  However,  for 
most  following  years  it  is  highly 
unlikely  that  any  request  would  be 
made  as  a  result  of  the  rule. 

The  rule  does  not  have  a  significant 
economic  effect  (more  than  $100 
million).  Therefore,  RSPA/OPS  does  not 
consider  it  to  be  a  major  rule.  We  do  not 
expect  there  to  be  any  increases  in  costs 
or  prices  for  consumers,  individual 
industries.  Federal.  State  or  local 
govenmients,  agencies,  or  geographic 
regions  to  result  from  implementing  the 
rule.  Any  indirect  effects  on  costs  or 
prices  are  anticipated  to  be  negligible. 

This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  materially  alter  the 
budgetary  impact  of  entitlement,  grants, 
user  fees,  or  loan  programs;  or  raise 
novel  legal  or  policy  issues. 

The  minor  economic  effects  of  the 
rule  will  not  have  any  impact  on 
competition,  emplojnnent,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  U.S.  based  enterprises  to 
compete  with  foreign  based  enterprises 
in  other  markets.  Therefore,  a 
Regulatory  Impact  Analysis  is  not 
required  under  E.O.  12866. 

B.  Federalism  Assessment 

The  rule  would  not  have  substantial 
direct  effects  on  States,  on  the 
relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
,v responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612 
(October  30,  1987;  52  FR  41685),  we 
have  determined  that  this  notice  does 
not  have  sufficient  Federalism 
implications  to  warrant  preparation  of  a 
Federalism  Assessment. 

C.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  RSPA/OPS  must 
consider  whether  a  rulemaking  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

MMS  conducted  an  analysis  of  150 
operators  on  the  Gulf  of  Mexico  OCS. 
For  publicly  traded  operators,  numbers 
of  employees  and  annual  sales  are 
readily  available  on  the  Internet.  MMS 
was  not  able  to  get  information  for  all 
operators  on  the  OCS.  Using  the 
criterion  that  a  small  company  is  one 
that  employs  less  than  500  employees, 
60  operators  are  medium-to-large-size 
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entities.  Of  the  remaining  operators,  36 
are  small,  based  on  available  data,  and 
44  others  were  presumed  to  be  small 
because  no  information  about  them  was 
available  on  the  Internet.  In  sum,  80 
operators  on  the  Gulf  of  Mexico  OCS 
may  be  considered  to  be  small. 

The  above  breakdown  describes  the 
OCS  sector  of  the  natural  gas  and 
hazardous  liquid  industry  as  a  whole 
and  provides  the  wider  context  in  . 
which  to  examine  the  actual  community 
that  would  be  affected  by  the  rule. 

Of  the  150  production  operators  in  the 
Gulf  of  Mexico,  only  35  would  be 
directly  affected  by  the  rule.  Of  these  35 
operators,  11  are  considered  to  be 
"small."  There  are  about  ten  producer 
pipeline  operators  on  the  Pacific  OCS 
that  may  be  affected  by  the  rule,  and 
four  of  these  are  considered  to  be  small. 
Of  the  small  operators  affected  by  the 
rule,  almost  all  are  represented  by 
Standard  Industrial  Classification  (SIC) 
Code  1311,  which  represents  crude 
petroleum  and  natural  gas  producers. 

The  larger  operators  affected  by  the 
rule  mostly  fall  into  either  SIC  Code 
1311  (crude  petroleum  and  natural  gas 
producers)  or  SIC  Code  2911, 
(petroleum  refining).  Companies 
operating  on  the  OCS  arid  that  fall  into 
SIC  Code  2911  tend  to  be  the  very  large 
integrated  natural  gas  and  hazardous 
liquid  companies. 

Two  of  the  larger  operators  in  the  Gulf 
of  Mexico  that  have  production 
pipelines  are  represented  under  SIC 
Code  4922  (natiu-al  gas  transmission) 
■  and  by  SIC  Code  4924  (natural  gas 
distribution).  These  classifications  mean 
that  the  operators  in  question  normally 
operate  as  pipeline  companies,  and  we 
anticipate  that  these  two  operators  will 
choose  to  remain  under  RSPA/OPS 
regulation.  Pipeline  companies  are 
considered  "small"  if  they  have  fewer 
than  1,500  employees,  but  both  of  these 
operators  would  be  considered  "large" 
under  the  1,500-employee  criterion. 

Natural  gas  and  hazardous  liquid 
production  and  transportation 
companies  are  classified  under  SIC 
Codes  by  the  Census  Bureau.  The  Small 
Business  Administration  further 
classifies  "small  businesses"  in  the 
various  offshore  sectors  as  follows:  (1) 
Oil  and  gas  producers  that  have  fewer 
than  500  employees;  (2)  liquid  pipeline 
companies  that  have  fewer  than  1.500 
employees;  (3)  natural  gas  pipeline 
companies  that  have  gross  annual 
receipts  of  $25  million  or  less;  and  (4) 
offshore  oil  and  gas  field  exploration 
service  or  production  service  companies 
that  have  gross  annual  receipts  of  $5 
million  or  less.  There  are  memy 
companies  on  the  OCS  that  are  "small 
businesses"  by  these  definitions. 


However,  the  technology  necessary 
for  conducting  offshore  oil  and  gas 
exploration  and  development  activities 
is  very  complex  and  costly,  and  most 
entities  that  engage  in  offshore  activities 
have  financial  resources 
disproportionate  to  their  numbers  of 
employees  and  well  beyond  what  would 
normally  be  considered  "small 
business."  These  entities  customarily 
conduct  their  operations  by  contracting 
with  offshore  drilling  or  service 
companies,  and  therefore,  tend  to  have 
few  employees  in  relation  to  their 
financial  resources. 

There  are  up  to  150  designated 
operators  of  leases  and  75  operators  of 
transmission  pipelines  on  the  OCS  (both 
large  and  small  operators),  and  the 
economic  impacts  on  the  oil  and  gas 
production  and  transmission  companies 
directly  affected  would  be  minor.  All 
costs  imposed  by  the  rule  would  be 
small  compared  to  the  normal  operating 
and  maintenance  expenses  experienced 
by  offshore  pipeline  operators.  Direct 
costs  to  industry  for  the  entire  rule  total 
less  than  $14,000  for  the  first  year.  This 
rule  would  not  impose  any  new 
restrictions  on  small  pipeline  service 
companies  or  manufactiu^rs,  nor  will  it 
cause  changes  in  their  business 
practices. 

We  conclude  that  the  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  I  certify,  pursuant  to  section 
605  of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605),  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

D.  Executive  Order  13084 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  rule  affects  the  Federally 
managed  OCS  and  does  not  affect  the 
communities  of  the  Indian  tribal 
governments  or  impose  emy  direct 
compliance  costs,  the  funding  and 
consultation  requirements  of  Executive 
Order  13084  do  not  apply. 

E.  Executive  Order  13132 

This  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  rule  does 
not  propose  any  regulation  that: 

(1)  Has  substantial  direct  effects  on 
the  States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government; 


(2)  Imposes  substantial  direct 
compliance  costs  on  States  and  local 
governments;  or 

(3)  Preempts  state  law. 
Therefore,  the  consultation  and 

funding  requirements  of  Executive 
Order  13132  (64  FR  43255;  August  10. 
1999)  do  not  apply. 

F.  Unfunded  Mandates 

This  rule  would  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  would 
not  result  in  costs  of  over  $100  million 
to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objectives. 

G.  Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements 
estimated  to  affect  more  than  ten 
respondents  per  year. 

H.  National  Environmental  Policy  Act 

We  have  analyzed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  (42  U.S.C.  4321  et  seq.)  and 
determined  that  this  rule  would  not 
significantly  affect  the  quality  of  the 
humem  environment.  The 
Environmental  Assessment  of  this 
proposal  is  available  for  review  in  the 
docket. 

List  of  Subiects 

49  CFR  Part  191 

Gas,  Pipeline  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  192 

Hazardous  liquid.  Natural  gas. 
Pipeline  safety,  Pipehnes.  Reporting  and 
recordkeeping  requiremwits. 

49  CFR  Part  195 

Ammonia,  Carbon  dioxide. 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

■  For  the  reasons  described  in  this  final 
rule.  RSPA/OPS  is  amending  Title  49. 
Parts  191,  192  and  195.  Code  of  Federal 
Regulations,  as  follow: 

PART  191— TRANSPORTATION  OF 
NATURAL  AND  OTHER  GAS  BY 
PIPELINE;  ANNUAL  REPORTS, 
INCIDENT  REPORTS,  AND  SAFETY- 
RELATED  CONDITION  REPORTS 

■  1.  The  authority  citation  for  part  191 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5121.  60102.  60103. 
60104,  60108.  60117.  60118,  60124;  and  49 
CFR  1.53. 

■  2.  Amend  §  191.1  by  revising 
paragraph  (b)  to  read  as  follows: 
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§191.1    Scopt. 

***** 

fb)  This  part  does  not  apply  to- 
ll) Offshord  gathering  of  gas  in  State 
waters  upstrei  un  from  tihe  outlet  flange 
of  each  facilit  r  where  hydrocarbons  are 
produced  or  v  rhere  produced 
hydrocarbons  are  first  separated, 
dehydrated,  o  ■  otherwise  processed, 
whichever  fac  ility  is  farther 
downstream: 

(2)  Pipeline  i  on  the  Outer  Continental 
Shelf  (OCS)  that  are  producer-operated 
and  cross  into  State  waters  without  first 
connecting  to  i  transporting  operator's 
facility  on  the  OCS,  upstream  (generally 
seaward)  of  th ;  last  valve  on  the  last 
production  fa(  ility  on  the  OCS.  Safety 
equipment  pre  tecting  RSPA-regulated 
pipeline  segmi  ints  is  not  excluded. 
Producing  ope  rators  for  those  pipeline 
segments  upst  earn  of  the  last  valve  of 
the  last  produ(  tion  facility  on  the  OCS 
may  petition  t  le  Administrator,  or 
designee,  for  a  Dproval  to  operate  under 
RSPA  regulati(  ns  governing  pipeline 
design,  constniction,  operation,  and 
maintenance  under  49  CFR  190.9. 

(3)  Pipelines  on  the  Outer  Continental 
Shelf  upstrean  of  the  point  at  which 
operating  respi  tnsibility  transfers  from  a 
producing  ope  ator  to  a  transportipg 
operator;  or 

(4)  Onshore  ;  ;athering  of  gas  outside  of 
the  following  a  reas: 

(i)  An  area  w  ithin  the  limits  of  any 
incorporated  o  unincorporated  city, 
town,  or  villagi  t. 

(ii)  Any  desi;  ;nated  residential  or 
commercial  are  a  such  as  a  subdivision, 
business  or  she  pping  center,  or 
commimity  dei  elopjnent. 

PART  192— TRANSPORTATION  OF 
NATURAL  AND  OTHER  GAS  BY 
PIPELINE;  MINIMUM  FEDERAL 
SAFETY  STANDARDS 

■  1.  Theauthorty  citation  for  Part  192 
continues  to  rei 

Authority:  49  I 
60108,  60109,  60 
CFR  1.53. 


■  2.  Amend  §  1*2 
paragraph  (b)  tc 


§192.1    Scope  of  part. 


(b)  This  part 

(1)  Offshore 
waters  upstrean  i 
of  each  facility 
produced  or  w 
hydrocarbons 
dehydrated,  or 
whichever 
downstream 

(2)  Pipelines 
Shelf  (OCS)  thai 


facil:  ty 


d  as  follows: 

S.C.  5103.  60102.  60104. 
10,  60113.  60118:  and  49 


1  by  revising 
read  as  follows: 


and  cross  into  State  waters  without  first 
cormecting  to  a  transporting  operator's 
facility  on  the  OCS,  upstream  (generally 
seaward)  of  the  last  valve  on  the  last 
production  facility  on  the  OCS.  Safety 
equipment  protecting  RSPA-regulated 
pipeline  segments  is  not  excluded. 
Producing  operators  for  those  pipeline 
segments  upstream  of  the  last  vaJve  of 
the  last  production  facility  on  the  OCS 
may  petition  the  Administrator,  or 
designee,  for  approval  to  operate  under 
RSPA  regulations  governing  pipeline 
design,  construction,  operation,  and 
maintenance  under  49  CFR  190.9. 

(3)  Pipelines  on  the  Outer  Continental 
Shelf  upstream  of  the  point  at  which 
operating  responsibility  transfers  from  a 
producing  operator  to  a  transporting 
operator; 

(4)  Onshore  gathering  of  gas  outside  of 
the  following  areas: 

(i)  An  area  within  the  limits  of  any 
incorporated  or  unincorporated  city, 
town,  or  village. 

(ii)  Any  designated  residential  or 
commercial  area  such  as  a  subdivision, 
business  or  shopping  center,  or 
community  development. 

(5)  Onshore  gathering  of  gas  within 
inlets  of  the  Gulf  of  Mexico  except  as 
provided  in  §  192.612;  or 

(6)  Any  pipeline  system  that 
transports  only  petroleum  gas  or 
petroleum  gas/air  mixtiues  to — 

(i)  Fewer  than  10  customers,  if  no 
portion  of  the  system  is  located  in  a 
public  place;  or 

(ii)  A  single  customer,  if  the  system  is 
located  entirely  on  the  customer's 
premises  (no  matter  if  a  portion  of  the 
system  is  located  in  a  public  place). 

PART  195— TRANSPORTATION  OF 
HAZARDOUS  LIQUIDS  BY  PIPELINE 

■  1.  The  authority  citation  for  Part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102.  60104, 
60108,  60109,  60118:  and  49  CFR  1.53. 

■  2.  Amend  §  195.1  by  revising 
paragraph  (b),  by  removing  paragraphs 
(b)(5)  and  (b)(6)  and  by  adding  new 
paragraphs  (b)(5),  (b)(6),  and  (b)(7)  to 
read  as  follows: 


(  oes  not  appy  to — 
gpthering  of  gas  in  State 
from  the  outlet  flange 
vhere  hydrocarbons  are 
h|ere  produced 

first  separated, 
( itherwise  processed, 
is  farther 


(in 


the  Outer  Continental 
are  producer-operated 


§195.1     Applicability. 

***** 

(b)  This  part  does  not  apply  to  — 

(D*   *  * 

(5)  Transportation  of  hazardous  liquid 
or  carbon  dioxide  in  offshore  pipelines 
in  State  waters  which  are  located 
upstream  from  the  outlet  flange  of  each 
facility  where  hydrocarbons  or  carbon 
dioxide  are  produced  or  where 
produced  hydrocarbons  or  carbon 
dioxide  are  first  separated,  dehydrated. 


or  otherwise  processed,  whichever 
facility  is  farther  downstream; 

(6)  Transportation  of  hazardous  liquid 
or  carbon  dioxide  in  Outer  Continental 
Shelf  pipelines  which  are  located 
upstream  of  the  point  at  which 
operating  responsibility  transfers  from  a 
producing  operator  to  a  transporting 
operator; 

(7)  Pipelines  on  the  Outer  Continental 
Shelf  (OCS)  that  are  producer-operated 
and  cross  into  State  waters  without  first 
connecting  to  a  transporting  operator's 
facility  on  the  OCS,  upstream  (generally 
seaward)  of  the  last  valve  on  the  last 
production  facility  on  the  OCS.  Safety 
equipment  protecting  RSPA-regulated 
pipeline  segments  is  not  excluded. 
Producing  operators  for  those  pipeline 
segments  upstream  of  the  last  valve  of 
the  last  production  facility  on  the  OCS 
may  petition  the  Administrator,  or 
designee,  for  approval  to  operate  under 
RSPA  regulations  governing  pipeline 
design,  construction,  operation,  and 
maintenance  under  49  CFR  190.9. 
***** 

Issued  in  Washington,  DC  on  July  29.  2003. 
Samuel  G.  Bonasso, 
Acting  Administrator. 
[FR  Doc.  03-19752  Filed  8-^1-03:  8:45  anil 
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Administration 
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Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pelagic  Fisheries, 
Amendment  8;  Crustacean  Fisheries, 
Amendment  10;  Bottomfish  and 
Seamount  Groundfish  Fisheries, 
Amendment  6;  Precious  Corals 
Fisheries,  Amendment  4 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  agency  decision. 


summary:  NMFS  announces  the 
approval  of  four  supplemental 
amendments  to  Amendment  4  to  the 
Fishery  Management  Plan  (FMP)  for  the 
Precious  Coral  Fisheries  of  the  Western 
Pacific  Region  (Amendment  4); 
Amendment  6  to  the  FMP  for  the 
Bottomfish  and  Seamount  Groundfish 
Fisheries  of  the  Western  Pacific  Region 
(Amendment  6);  Amendment  8  to  the 
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F'MP  for  the  Pelagic  Fisheries  of  the 
Western  Pacific  Region  (Amendment  8); 
and  Amendment  10  to  the  FMP  for  the 
Crustacean  Fisheries  of  the  Western 
Pacific  Region  (Amendment  10).  The 
supplemental  amendments  make  the 
four  FMPs  consistent  with  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act  of  1996 
(SFA). 

DATES:  This  agency  decision  is  effective 
July  3,  2003.      . 

ADDRESSES:  Copies  of  the  supplemental 
FMP  amendments,  including  the 
Environmental  Assessment  may  be 
obtained  from  Ms.  Kitty  Simonds, 
Executive  Director,  Western  Pacific 
Regional  Fishery  Management  Coiuicil, 
1164  Bishop  St.,  Suite  1400,  Honolulu, 
ffl 96813. 

FOR  FJRTHER  INFORMATION  CONTACT:  Paul 
Dalzell,  Western  Pacific  Fishery 
Management  Council,  at  808-522-8220. 
SUPPLEMENTARY  INFORMATION:  On  July  3, 
2003,  NMFS  approved  supplemental 
amendments  to  FMP  Amendment  4, 
Amendment  6,  Amendment  8,  and 
Amendment  10  to  address  portions  of 
previously  submitted  amendments  that 
were  disapproved  by  NMFS  in  1999 
because  of  inconsistency  with  the 
Magnuson-Stevens  Act,  as  amended  by 
the  SFA.  Generally,  the  amendments 
pertain  to  overfishing  definitions  and 
control  rules  for  the  bottomfish  and 
seamount  groimdfish,  pelagics,  and 
crustacean  FMPs;  bycatch  provisions  for 
fisheries  operating  under  the  bottomfish 
and  seamount  groundfish  and  pelagic 
FMPs;  and  definitions  for  "fishing 
communities"  in  Hawaii  under  the 
bottomfish  and  seamoimt  groundfish, 
pelagics,  crustaceans,  and  precious 
corals  FMPs.  The  supplemental  FMP 
amendments  do  not  revise  the  existing 
management  regime;  therefore, 
rulemaking  is  not  required.  Additional 
background  information  may  be  foiuad 
in  the  preamble  to  the  Notice  of 
Availability  for  the  supplemental  FMP 
amendments  (68  FR  16754.  April  7, 
2003)  and  is  not  presented  here. 

Comments  and  Responses 

Comment  1:  NMFS  received 
comments  urging  the  Secretary  of 
Commerce  to  enforce  the  conservation 
measures  in  the  Northwestern  Hawaiian 
Islands  Coral  Reef  Ecosystem  Reserve 
(Reserve). 

Response:  The  supplemental  FMP 
amendments  do  not  contain 
management  measures  that  affect 
management  of  the  Reserve.  The 
specification  of  status  determination 
criteria  for  overfishing  established  for 


the  four  FMPs  governing  the  fisheries  in 
the  western  Pacific  region,  including 
American  Samoa,  Guam,  Haweui,  and 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  do  not  have  an  impact 
on  Executive  Order  13178  and 
Executive  Order  13196,  which  created 
the  Reserve.  These  criteria,  which  are 
consistent  with  NMFS'  national 
guidelines,  do  not  in  themselves  require 
that  fishing  take  place  or  that  it  takes 
place  at  any  particular  level.  NMFS 
recognizes  that  the  Executive  Orders  are 
currently  in  effect,  including  Reserve 
Preservation  Areas  and  certain  other 
conservation  measuires  that  either 
completely  prohibit  fishing  or  allow 
fishing  in  accordance  with  restrictions 
that  are  applicable  in  the  Reserve. 

Comment  2:  One  commenter  stated 
that  the  supplemental  amendments 
provided  incorrect  information  about 
the  Northwestern  Hawaiian  Islands 
Coral  Reef  Ecosystem  Reserve, 
specifically  that  they  quoted  Section 
7(a)(1)(C)  of  Executive  Order  13178 
while  failing  to  note  that  section  had 
been  revised  by  Executive  Order  13196, 
giving  it  a  different  meaning. 

Response:  NMFS  concurs  that  the 
supplemental  FMP  amendments  could 
provide  a  better  description  of  the 
Executive  Orders.  Clarification  is 
provided  here.  Consistent  with 
Executive  Order  13196,  Section 
7(a)(1)(C)  of  Executive  Order  13178 
specifies  that: 

"(C)  The  annucd  level  of  aggregate 
take  under  all  permits  of  any  particular 
type  of  fishing  may  not  exceed  the 
aggregate  level  of  take  under  all  permits 
of  that  type  of  fishing  as  follows: 

(1)  Bottomfishing  tne  aimual  aggregate 
level  for  each  permitted  bottomfisher 
shall  be  that  permittee's  individual 
average  taken  over  the  5  years  preceding 
December  4,  2000,  as  determined  by  the 
Secretary,  provided  that  die  Secretary, 
in  furtherance  of  the  principles  of  the 
reserve,  may  make  a  one-time 
reasonable  increase  to  the  total  aggregate 
to  allow  for  the  use  of  two  Native 
Hawaiian  bottomfishing  permits; 

(2)  All  other  commercial  fishing  the 
annual  aggregate  level  shall  be  the 
permittee's  individual  take  in  the  year 
preceding  December  4,  2000,  as 
determined  by  the  Secretary. 

Comment  3:  One  commenter  stated 
that  the  overfishing  criteria  specified  in 
the  crustaceans  FMP  are  noi  consistent 
with  the  Executive  Orders  establishing 
the  Northwestern  Hawaiian  Islands 
Coral  Reef  Ecosystem  Reserve, 
specifically  Section  7  (a)(1)(C)  of 
Executive  Order  13178.  The  commenter 
believes  that  the  proper  interpretation  of 
that  section  is  that  lobster  fishing  is 
prohibited  within  the  Reserve,  and 


recommends  that  the  discussion  of 
overfishing  and  control  rules  for  the 
commercial  lobster  fishery  be  removed 
from  the  supplemental  amendments 
unless  it  is  clear  that  they  pertain  only 
to  areas  outside  the  Reserve. 

Response:  The  preferred  alternative  of 
status  determination  crtteria  in  the 
supplemental  FMP  amendments  do  not 
introduce  any  inconsistencies  or 
conflicts  with  the  Executive  Orders  that 
established  the  Reserve.  These  criteria 
do  not  in  themselves  mandate  that 
commercial  lobster  fishing  take  place  or 
that  it  takes  place  at  any  particular  level. 
They  only  describe  how  overfishing 
would  be  defined,  as  expressed  in  terms 
of  the  two  thresholds:  the  minimum 
stock  size  threshold  and  the  maximum 
fishing  mortality  threshold.  These 
definitions  are  consistent  with  NMFS' 
national  guidelines 

Comment  4:  One  commenter  stated 
that  the  environmental  assessments  for 
the  three  supplemental  FMP 
amendments  did  not  consider  a  wide 
enough  range  of  alternatives  with 
respect  to  the  overfishing  criteria 
(including  alternative  proxies  that  could 
be  used  in  those  criteria)  and  the  target 
and  rebuilding  control  ndes  and 
associated  reference  points. 

Response:  The  preferred  alternative 
(control  rules  and  thresholds)  in  the 
supplemental  FMP  amendments  is 
scientifically  sound  and  consistent  with 
the  applicable  guidelines.  NMFS 
scientists  assisted  the  Council  in 
developing  status  determination  criteria 
(overfishing  definitions),  guided  by  the 
"Technical  Guidance  on  the  Use  of 
Precautionary  Approaches  to 
Implementing  National  Standard  1  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act." 
(NOAA  Technical  Memo  NMFS-F/SPO- 
31,  August  1998).  NMFS  recognizes  that 
relatively  few  alternatives  were 
considered,  but  finds  that  the  range  was 
adequate  given  the  nuihber  of 
reasonable  alternatives  that  were 
available.  That  number  is  relatively 
small  because  of  the  limited  data  that 
are  available  for  the  stocks.  For 
example,  in  the  case  of  the  Bottomfish 
and  Seamount  Groundfish  FMP,  for 
which  the  commenter  was  specificedly 
concerned  about  the  failiue  to  consider 
alternative  proxies  other  than  catch-per- 
unit-effort  (CPUE),  the  data-poor  nature 
of  the  stocks  in  much  of  the  region 
means  that  very  few  proxies  for  biomass 
other  than  CPUE  would  be  practical. 

Comment  5:  One  commenter  stated 
that  a  programmatic  environmental 
impact  statement  on  the  associated 
fisheries  should  be  prepared  in  order  to 
ensure  that,  in  the  face  of  existing 
uncertainties,  the  fishery  management 
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regimes  for  th  ;se  fisheries  are 
conducted  in  m  environmentally  sound 
manner. 

Response:  /  final  environmental 
impact  statemant  (FEIS)  for  the  Fishery 
Management  1  'Ian  for  the  Pelagic 
Fisheries  of  th  e  Western  Pacific  Region 
was  completei  1  in  March  2001.  A 
supplemental  aelagic  fisheries  EIS  has 
been  proposec  to  cover  additional 
issues,  such  as  the  potential 
development  ( if  a  pelagic  squid  fishery 
based  in  Hawc  ii.  Draft  EISs  for  the 
Council's  Bottpmfish,  Crustaceans,  and 
Precious  Coral  s  Fishery  Management 
Plans  are  eithf  r  under  review  by  NMFS 
or  under  prepj  ration.  NMFS  will 
consider  the  n  ;ed  for  a  programmatic 
EIS  apart  from  these  supplemental 
amendments. 

Comment  6:  One  commenter  stated 
that  the  definii  ions  of  "overfished"  and 
"overfishing  "  ;hould  be  broadened  to 
account  for  ad  'erse  effects  ft-om 
ecosystem  ove  fishing  and  control  rules 
and  other  man  igement  procedures 
should  be  dev«  loped  that  require 
consistent,  rigc  rous,  and  systematic 
evaluation  of  p  otential  adverse  effects  of 
fishing  activiti  js. 

Response:  Tl  le  recommendation  to 
expand  the  definitions  of  "overfished" 
and  "overfishing"  is  acknowledged,  but 
these  supplemi  sntal  FMP  amendments 
are  not  the  app  -opriate  place  to 
implement  sue  i  changes.  In  NMFS' 
National  Stand  u'd  Guidelines,  stock  or 
stock  complex  s  used  synonymously  for 
"fishery";  that  s,  as  one  or  more  stocks 
of  fish  that  can  be  treated  as  a  unit  for 
the  purposes  o:  conservation  and 
management  ai  d  that  are  identified  on 
the  basis  of  gee  p-aphic,  scientific, 
technical,  recre  itional,  or  economic 
characteristics.  The  guidelines  make  the 
terms  operatior  al  by  requiring  that 
FMPs  specify,  t  d  the  extent  possible, 
objective  and  n  easurable  status 
determination  <  riteria,  including  control 
rules,  for  each  stock  or  stock  complex. 
The  criteria  mu  st  specify  both  a 
maximum  fishi  ig  mortsJity  threshold 
(MFMT)  and  a  i  ainimum  stock  size 
threshold  (MSS  T).  or  reasonable  proxies 
thereof.  NMFS  inds  that  the 
supplemental  F  VIP  amendments  satisfy 
these  requiremt  nts. 

Comment  7:  ( )ne  commenter  stated 
that  the  supplemental  amendments  do 
not  include  a  sii  itable  discussion  of 
seamount  grour  dfish  species; 
specifically,  wh  at  it  means  exactly  that 
armorhead  will  serve  as  an  indicator 
species  for  the  c  ther  seamount 
groundfish  spec  ies. 

Response:  Set  mount  groundfish 
management  unit  species  in  the  Fishery 
Management  Pliin  for  Bottomfish  and 
Seamount  Grou:  idfish  Fisheries  of  the 


Western  Pacific  Region  (Bottomfish 
FMP)  include  only  alfonsin  [Beryx 
splendens),  raftfish  {Hyperoglyphe 
japonica)),  and  armorhead 
(Pseudopentaceros  richardsoni],  and  of 
these  three  species  armorhead 
dominated  the  historical  catch  by 
number,  weight,  and  value.  Armorhead 
is  the  primary  target  species  in  this 
fishery,  which  has  been  closed  since 
1986.  Regarding  indicator  species, 
NMFS  will  manage  this  fishery  on  the 
basis  of  established  reference  points  for 
the  armorhead  (indicator  species  or  key 
target  species)  and,  to  the  extent 
possible,  manage  the  other  minor 
species  based  on  the  indicator  species. 
Comment  8:  One  commenter  stated 
that  using  a  single  natural  mortality  rate 
of  0.3  for  the  entire  bottomfish  species 
complex  would  likely  be  inaccurate  for 
many  of  the  species;  additional 
alternatives  should  be  considered. 

Response:  The  supplemental  FMP 
amendments  for  the  bottomfish  FMP 
specify  that  a  single  natural  mortality 
rate  (M)  will  be  used  to  assess  the  status 
of  multi-species  stock  complexes  in 
cases  where  individual  species  cannot 
be  assessed,  but  it  does  not  specify  that 
a  natural  mortality  rate  of  0.3  will  be 
used.  Instead,  the  latest  available 
estimate  will  be  used,  and  the  range  of 
M  among  species  within  a  stock 
complex  will  be  taken  into 
consideration. 

Comment  9:  Several  commenters 
questioned  the  use  of  multi-species 
complexes.  One  commenter  stated  that 
individual  species  should  not  be 
combined  into  complexes  for  the 
purpose  of  allowing  fishing  on  those 
complexes  or  assessing  the  effects  of 
fishing  on  them.  One  commenter  stated 
that  the  use  of  the  mixed  stock 
exception  in  the  national  standard 
guidelines  is  an  inappropriate  manner 
in  which  to  manage  marine  fish  species, 
that  it  is  contrary  to  the  requirements  of 
the  Magnuson-Stevens  Act,  and  that  it 
should  not  be  considered  in  the 
amendments.  One  commenter  stated 
that  consideration  should  be  given  to 
breaking  down  the  bottomfish  complex 
into  at  least  three  components  based  on 
families  or  other  applicable 
subdivisions  as  an  interim  step  towards 
generating  individual  species  status 
determination  criteria. 

Response:  The  overfishing  criteria  and 
control  rules  will  be  applied  to 
individual  species  whenever  possible, 
and  only  where  it  is  not  possible  will 
they  be  applied  to  indicator  species  or 
multi-species  complexes.  The  fishery 
that  targets  the  bottomfish  species 
complexes  fishes  simultaneously  for 
many  different  species.  Although  catch 
data  by  species  are  available,  NMFS 


does  not  have  fishing  effort  data  on  a 
species-by-species  basis.  Since  fishing 
effort  cannot  be  partitioned  among  the 
various  species,  a  multi-species 
approach  to  the  overfishing  assessment 
will  be  used,  consistent  with  the 
National  Standard  Guidelines. 

Comment  10:  One  commenter  stated 
that  the  supplemental  amendment  for 
bottomfish  and  seamount  groundfish 
provides  an  unclear  definition  of  the 
minimum  stock  size  threshold  (MSST); 
specifically,  no  information  is  given  to 
clarify  the  meaning  of  the  phrase  "c  = 
max  (1-M,  0.5)." 

Response:  In  the  specifications  of  the 
MSST  and  MFMT,  c  is  a  scaler  that 
modifies  Bm>y.  The  phrase  "c  =  max  (1- 
M,  0.5)"  means  that  c  is  equal  to 
whichever  is  greater,  1-M  or  0.5,  where 
M  is  the  natural  mortality  rate  or 
instantaneous  natural  mortality  rate.  If 
M  is  greater  than  or  equal  to  0.5,  then 
c  is  equal  to  0.5;  if  M  is  less  than  0.5, 
then  c  is  equal  to  1-M. 

Comment  1 1 :  One  commenter  stated 
that  the  supplemental  amendments 
need  to  specify  objective  and 
measurable  status  determination 
criteria,  not  merely  a  framework  for 
doing  so. 

Response:  NMFS  finds  that  the 
supplemental  FMP  amendments  do 
more  than  establish  a  framework  for 
specifying  objective  and  measurable 
status  determination  criteria;  they 
actually  specify  those  criteria,  including 
the  MSST  and  the  MFMT,  and  they  do 
so  largely  following  the  default 
reconunendations  in  NMFS'  "Technical 
Guidance  on  the  Use  of  Precautionary 
Approaches  to  Implementing  National 
Standard  1  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act." 

Comment  12:  One  commenter  stated 
that  for  the  pelagic  stocks,  since  the 
fishing  mortality  rate  associated  with 
maximum  sustainable  yield  (F  at  MSY), 
the  biomass  associated  with  MSY  (B  at 
MSY),  and  the  natural  mortality  rate  (M) 
can  be  directly  estimated  for  some  i 
species,  the  supplemental  amendmfents 
should  state  where  this  information  is 
available  and  propose  a  range  of  values 
for  public  consideration. 

Response:  Although  M,  F  at  MSY,  and 
B  at  MSY  have  been  estimated  and  are 
currently  available  for  some  of  the 
pelagic  stocks,  the  Council  has 
determined  that  rather  than  specifying 
such  values  in  the  Pelagics  FMP  and 
treating  them  as  constants,  the  preferred 
method  is  to  use  the  best  available 
estimate  of  each  of  them  at  the  time  of 
a  given  assessment.  NMFS  agrees  that 
this  is  a  sound  approach,  both  because 
they  are  in  fact  variables  that  are  subject 
to  change  and  because  our  ability  to 
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estimate  them  is  likely  to  improve  with 
time.  The  latest  available  values  will  be 
published  in  the  Stock  Assessment  and 
Fishery  Evaluation  report,  which  for  the 
pelagics  fisheries  is  the  Council's 
Annual  Report  on  Pelagic  Fisheries  in 
the  Western  Pacific.  To  give  an  idea  of 
the  range  of  values  that  is  likely  to  be 
used  in  the  assessments,  the 
supplemental  FMP  amendments  refer  to 
previous  estimates  that  have  been  made. 

Comment  13.-  Several  conunenters 
stated  that  the  supplemental 
amendments  should  include  additional 
information  on  stock  status;  methods  of 
assessment,  including  a  discussion  of 
the  methodologies  to  be  used  in 
estimating  biomass  for  the  crustacean 
stocks;  potential  sources  of  error,  bias, 
and  uncertainty;  and  the  potential 
consequences  of  such  information  (or 
lack  thereof)  on  management  of  fisheries 
at  low  stock  levels. 

Response:  The  supplemental  FMP 
amendments  do  not  provide  detailed 
information  regarding  available 
infonnation  on  stock  status;  methods  of 
assessment  (including  assessment  of 
biomass  for  crustacean  stocks);  potential 
sources  of  error,  bias,  and  uncertainty;- 
and  the  potential  consequences  of  such 
information  on  management  of  fisheries 
at  low  stock  levels.  The  supplemental 
amendments  focus  on  establishing  a 
confrol  rule  framework  within  which 
stock  assessments  would  be  performed 
rather  than  describing  the  operationed 
aspects  of  stock  assessment'.  By 
prescribing  assessment  methods  and 
information  sources  in  only  general 
terms,  the  supplemental  amendments 
implicitly  allow  flexibility  in  those 
methods  and  information  sources.  As 
stated  in  the  supplemental  FMP 
amendments,  the  best  available 
information  will  be  used  in  the  stock 
assessments.  The  sources  of  error,  bias, 
and  uncertainty  associated  with  a  given 
assessment  will  be  identified  and 
evaluated  to  the  extent  necessary  at  the 
time  of  the  assessment,  as  will  their 
implications  in  terms  of  the  overfishing 
thresholds  and  other  reference  points 
and  the  possible  need  for  management 
action,  as  prescribed  by  the  control 
rules. 

Comment  14:  Several  commenters 
questioned  the  use  of  catch-per-unit- 
effort  (CPUE)  as  a  proxy  in  the  status 
determination  criteria.  One  commenter 
stated  that  the  various  sources  of  bias 
related  to  CPUE  make  its  use  as  a 
measure  of  fishing  mortality  rate  and 
stock  biomass  unacceptable,  and  that 
before  any  fisheries  on  these  stocks  are 
initiated  or  expanded,  NMFS  should 
develop  reliable  methods  for  assessing 
stock  status  and  fishing  mortality  rate. 
One  commenter  stated  that  the 


supplemental  amendments  for  the 
bottomfish  and  pelagics  FMPs  should 
include  a  full  discussion  of  the  use  of 
CPUE  as  a  proxy  for  status 
determination  criteria,  including  how  it 
will  be  estimated,  how  CPUE  or  fishing 
effort  will  be  used  to  estimate  an 
unfished  biomass,  optimum  yield  (OY) 
or  MSY  level,  how  the  use  of  CPUE  will 
avoid  the  pitfalls  or  make  the 
adjustments  presented  in  the  Technical 
Guidance,  and  consideration  of 
alternative  proxies. 

Response:  NMFS  agrees  that  using 
CPUE  as  an  indicator  of  stock  biomass 
is  associated  with  some  uncertainty  and 
biases.  However,  the  same  is  true  with 
all  stock  assessment  methods;  there  is 
no  practical  way  to  directly  measure 
stock  biomass.  As  indicated  in  the 
supplemental  FMP  amendments,  the 
CPUE  estimates  will  be  standardized  for 
all  identifiable  biases,  as  will  the  fishing 
effort  estimates  that  will  be  used  as 
proxies  for  fishing  mortality. 

Comment  15:  One  commenter  stated 
that  because  the  supplemental 
amendments  for  bottomfish  and 
seamount  groimdfish  and  for  pelagics 
do  not  specify  an  OY  and  the 
supplemental  amendment  for 
crustaceans  does  not  specify  a  biomass 
at  the  OY  level,  the  supplemental 
amendments  are  inconsistent  with  the 
requirements  of  the  Magnuson-Stevens 
Act  and  the  Natioftal  Standard 
Guidelines. 

Response:  OY  has  already  been 
specified  in  each  of  the  FN/ffs 
(bottomfish/seamount  groundfish, 
precious  corals,  crustaceans,  and 
pelagics.  The  supplemental  FMP 
amendments  for  the  bottomfish  and 
pelagics  fisheries  do  not  modify  the 
existing  specifications;  that  is,  they  do 
not  specify  target  controls  rules  that 
would  be  associated  with  those  OY 
specifications.  The  Council  has 
determined  that  it  would  be  preferable 
to  continue  to  manage  the  fisheries 
using  the  existing  qualitative  OY 
specifications  rather  than  specifying 
new  OY  control  rules  and  associated 
reference  points  (e.g.,  that  would  be 
expressed  in  terms  of  target  harvest 
levels,  target  fishing  mortality,  or  target 
biomass).  One  reason  cited  is  the  lack  of 
information  available  to  quantitatively 
determine  OY  %nd  its  associated  fishing 
mortality  rate  with  any  useful  degree  of 
precision.  Because  of  that  lack  of 
information,  specification  of  a  target 
control  rule  could  unnecessarily 
constrain  the-FMPs'  existing  definitions 
of  OY.  The  Council  has  determined  that 
it  would  be  preferable  not  to  specify  an 
OY  control  rule  at  this  time  rather  than 
to  specify  one  that  is  likely  to  be  poorly 
related  to  actual  OY.  Although  NMFS 


finds  that  the  specification  of  OY 
control  rules  can,  in  some  cases,  be 
useful  in  satisfying  the  objectives 
associated  with  National  Standard  1 , 
especially  for  fisheries  in  which  the 
relevant  social,  economic,  and 
ecological  factors  can  be  readily 
identified  and  measured,  they  are  not 
necessary  and  are  not  always 
appropriate.  NMFS  finds  that  the 
existing  specifications  of  OY  in  the 
bottomfish  and  pelagics  FMP&  satisfy 
the  requirements  of  the  Magnuson- 
Stevens  Act. 

Comment  16:  One  commenter  stated 
that  the  supplemental  amendment  for 
the  crustaceans  FMP  provides  no 
information  on  how  biomass  (B)  will  be 
computed,  so  it  is  not  possible  to 
analyze  the  interplay  of  the  coefficient 
r,  which  is  a  fishing  mortality  rate  that 
would  yield  a  10-percent  risk  of  the 
Spavraing  Potential  Ratio  (SPR) 
reaching  as  low  as  20  percent,  in  the 
target  control  rule.  There  is  also 
insufficient  information  to  analyze  the 
precautionary  nature  of  the  target 
control  rule.  With  no  information 
provided  on  the  MFMT,  it  is  impossible 
to  tell  how  the  target  control  rule 
operates.  There  is  no  information 
explaining  or  justifying  the 
appropriateness  of  a  20  percent  SPR 
level  to  serve  as  a  threshold  for 
recruitment  overfishing,  a  level  that  was 
established  in  1990,  in  light  of  the  new 
1996  requirements  of  the  Magnuson- 
Stevens  Act  and  its  accompanying 
guidance. 

Response:  In  this  case,  the  target 
control  rule  is  directly  associated  with 
Optimum  Yield,  the  target  yield  vmder 
the  Magnuson-Stevens  Act.  The  OY 
target  reference  points  are  a  function  of 
M,  B,  and  B  at  MSY  and  are 
precautionary  in  the  sense  that  they  are 
MSY  reference  points  (i.e.,  Fmsy),  scaled 
to  account  for  social  and  economic 
factors,  as  well  as  biological, 
environmental,  and  model  parameter 
uncertainty.  The  coefficient  r,  as 
specified  in  the  control  rule  (see; 
Supplemental  FMP  Amendments  on 
Overfishing  Provisions  on  Page  56, 
Section  4.3,  Fig.  6),  is  equivalent  to  Fnsk- 
averee/Fmsy  Fnsk-averse  is  defined  as  the 
fishing  mortality  that  results  in  a  10- 
percent  chance  of  the  SPR  falling  below 
20  percent,  based  on  a  risk-averse  stock 
assessment  model.  Because  of  the  risk- 
averse  nature  of  the  assessment  model, 
Frisk-avenie  IS  assumed  equivalent  to  the 
optimum  fishing  mortality,  Foy.  and  less 
than  Fmsy  The  current  assessment 
model  assumes  higher  than  estimated 
levels  of  process  and  measurement 
error,  as  well  as  conservative  estimates 
of  demographic  parameters,  which 
when  considered  together,  represent  a 
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m<  nagement  regime,  as 
sections  4.1  and  4.2  of  the 
<  mendment  document  for 
1.  A  relatively  small 
alternatives  that  focused  on 
then  considered 
reasons  for 
alternatives  from  the 
potential  alternatives 
desirable.  However, 
the  range  of 
sidered  is  adequate 
bycatch  patterns  and 
methodologies  in  the 
The  agency  recognizes 
I  lonsistency  with  the 
provisions  of  the 
Act  is  an  ongoing 
require  periodic 
areas  in  which  bycatch 
reduced  and  bycatch 
be  further  improved, 
coi  isideration  of  a  range  of 
alternatives  for  each  of  those 


One  commenter  stated 
pplei  nehtal  amendments  fail 
byca  ;ch  minimization  and 
mea  sures  that  are  consistent 
requirt  ments  of  the  Magnuson- 
Dart  b^fcause  some  of  the 
be  implemented  only  at 
NMFS  or  the  Council. 
(  entral  purpose  of  the 
amendments  is  to 
existing  situation  with 
bvcat  ;h  patterns,  bycatch 
in  easures,  and  bycatch 
meast  res.  NMFS  finds  that  the 
aj  oendments  accomplish 
amendments  also 
purpose  of  identifying 

bycatch  reporting 
ide  itifying  areas  in  which 
bycai  ch  mortality  might  be 
further  reduced.  However, 
such  weaknesses  and 


areas  for  improvement  does  not  in  itself 
mean  that  management  action  is 
required.  The  need  to  minimize  bycatch 
and  bycatch  mortality  and  to  establish  a 
standardized  bycatch  reporting 
methodology  must  be  balanced  against 
other  requirements  of  the  Magnuson- 
Stevens  Act,  including  the  need  to 
achieve  OY  (National  Standard  1),  the 
need  to  consider  efficiency  in  the 
utilization  of  fishery  resources  (National 
Standard  5),  and  the  need  to  minimize 
costs  (National  Standard  7).  For  similar 
reasons,  the  fact  that  some  of  the 
management  actions  under  the  preferred 
alternative  will  be  taken  at  the 
discretion  of  the  Council  and/or  NMFS 
does  not  mean  that  the  actions  are 
inconsistent  with  National  Standard  9. 
NMFS  finds  that  the  existing  bycatch- 
related  management  measiu-es  in  the 
bottomfish  and  pelagics  FMPs, 
combined  with  the  additional  actions 
that  would  be  taken  under  the 
supplemental  amendments,  which 
include  outreach  to  fishermen,  research 
into  fishing  gear  and  method 
modifications,  research  into  market 
development  for  discarded  species,  and 
improvement  of  information  systems, 
satisfy  the  requirements  of  the 
Magnuson-Stevens  Act.  At  the  same 
time,  NMFS  recognizes  the  need  to 
continue  to  reduce  bycatch  and  bycatch 
mortality,  and  to  continue  to  improve, 
where  cost-effective,  the  standardized 
bycatch  reporting  methodologies. 
Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  31.  2003. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-19932  Filed  8-4-03;  8:45  am] 
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DEPARTME^f^  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-^2;  I.D. 
073003A] 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  Pelagic  Shelf 
Rockfish  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Closure. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pelagic  shelf  rockfish  in  the 


Central  Regulatory  Area  of  the  Gulf  of 
Alaska  (GOA).  This  action  is  necessary 
to  prevent  exceeding  the  2003  total 
allowable  catch  (TAC)  of  pelagic  shelf 
rockfish  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  July  31.  2003,  through  2400 
hrs,  A.l.t.,  December  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Furimess,  907-586-7228. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council    « 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  2003  TAC  of  pelagic  shelf 
rockfish  for  the  Central  Regulatory  Area 
was  estabfished  as  3,480  metric  tons 
(mt)  by  the  final  2003  harvest 
specifications  for  groundfish  in  the  GOA 
(68  FR  9924,  March  3,  2003). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  2003  TAC  for 
pelagic  shelf  rockfish  in  the  Central 
Regulatory  Area  will  be  reached. 
Therefore,  the  Regional  Administrator  is 
establishing  a  directed  fishing 
allowance  of  3,450  mt,  and  is  setting 
aside  the  remaining  30  mt  as  bycatch  to 
support  other  anticipated  groundfish 
fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  pelagic  shelf 
rockfish  in  the  Central  Regulatory  Area 
of  the  GOA. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
TAC  for  pelagic  shelf  rockfish  in  the 
Central  Regulatory  Area  of  the  GOA, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 
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The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportimity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  30.  2003. 
Bruce  C.  Morehead 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  03-19927  Filed  7-31-03;  2:59  pm| 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D. 
073003B] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Greenland  TurtMt  in 
the  Bering  Sea  Subarea  of  the  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  Greenland  turbot  in  the 
Bering  Sea  subarea  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2003  total 
allowable  catch  (TAC)  of  Greenland 
tiu-bot  in  this  area. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  2,  2003,  until  2400 
hrs,  A.l.t,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Josh 
Keaton, 907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  CFR  part  679. 


The  2003  TAC  of  Greenland  turbot  in 
the  Bering  Sea  subarea  was  established 
by  the  final  2003  harvest  specifications 
for  groundfish  in  the  BSAI  (68  FR  9907, 
March  3,  2003)  as  2,278  metric  tons 
(mt).  See  §  679.20(c)(3)(iii). 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  TAC  for  Greenland 
turbot  in  the  Bering  Sea  subarea  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  1,278  mt,  and  is 
setting  aside  the  remaining  1 ,000  mt  as 
bycatch  to  support  other  anticipated 
groiuidfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii),  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Greenland  turbot  in 
the  Bering  Sea  subarea. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requfrement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  2003 
TAC  of  Greenland  turbot  in  the  Bering 
Sea  subarea  of  the  BSAI,  and  therefore 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  July  30,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-19928  Filed  7-31-03;  2:59  pm] 

BILLMG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  0?041 7090-31 83-02;  I.D. 
032403C] 

RIN  0648-AQ73 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  License  Limitation 
Program 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
amend  eligibility  criteria  for  Bering  Sea 
and  Aleutian  Islands  (BSAI)  crab 
species  licenses  issued  under  the 
License  Limitation  Program  (LLP)  and 
required  for  participation  in  the  BSAI 
crab  fisheries.  This  action  is  necessary 
to  allow  participation  in  the  BSAI  crab 
fisheries  in  a  maimer  intended  by  the 
North  Pacific  Fishery  Management 
Council  (Council).  The  intended  effect 
of  this  action  is  to  allow  vessels  with 
recent  participation  in  the  BSAI  crab 
fisheries  to  qualify  for  a  LLP  crab 
species  license  and  to  conserve  and 
manage  the  crab  resources  in  the  BSAI 
in  accordance  with  the  Magnuson- 
Steveiis  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

DATES:  Effective  on  September  4,  2003. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  prepared  for 
Amendment  10  to  the  Fishery 
Management  Plan  for  Bering  Sea  and 
Aleutian  Islands  King  and  Tanner  Crabs 
and  the  regulatory  impact  review/initial 
regulatory  flexibility  analysis  [WSJ 
IRFA)  and  the  Final  Regulatory 
Flexibility  Analysis  (FRFA)  prepared  for 
this  rule  are  available  from  NMFS, 
Alaska  Region,  P.O.  Box  21668,  Jimeau, 
AK,  99802,  Attn:  Lori  Durall,  telephone 
907-586-7247. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Harrington.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  crab  fisheries  in  the 
exclusive  economic  zone  off  Alaska 
under  the  Fishery  Management  Plan  for 
Bering  Sea  and  Aleutian  Islands 
Management  Area  for  King  and  Tanner 
Crabs  (FMP).  The  Council  prepared  the 
FMP  under  the  authority  of  the 
Magnuson-Stevens  Act.  Regulations 
governing  U.S.  fisheries  and 
implementing  this  FMP  appear  at  50 
CFR  parts  600  and  679. 
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C  Dininents 


recei  /ed  one  comment  on  the 


la 


additi  anal 


issuani  :e 


Background 

The  backgri  )und  information  for  this 
action  is  inch  ided  in  the  preamble  to  the 
proposed  rule  (68  FR  22667,  April  29, 
2003):  for  Amendment  10,  it  is  in  the 
preamble  to  the  final  rule  implementing 
Amendment    0  (66  FR  48813  September 
24,  2001);  anc  for  the  LLP,  it  is  in  the 
preamble  to  tl  le  final  rule  implementing 
the  LLP  (63  F  (  52642,  October  1.  1998). 

This  action  amends  the  regulatory 
language  at  5C  CFR  679.4(k)(5)(iii)  and 
(iv)  to  specify  that  a  person  who  had 
purchased  a  L  lJ*  qualifying  fishing 
history  and  th  sn  fished  with  his  or  her 
vessel  in  the  r  jcent  participation  period 
(RPP)  would  c  ualify  for  a  LLP  crab 
species  licens ; 

Response  to 

NMFS 
proposed  rule 

Comment: ' 
implement  the 
rule,  an 
679.4(k)(5)  is 
language  at 
license 

owned  a  singh 
meet  the  genei  a 
(GQP),  the 
period  (EQP), 
regulatory 
licenses  are  i 
the  eligibility 
program  is 
persons  that 

Response: 
change  is 
rule  as  intendeld 
correct  that  _ 
meet  the  eligib  1 
receive  licensed 
are  addressed 
"eligible  appli 
which  clarifies 
to  persons  whc 
who  obtained 
history.  The 
CFR  679.4(k)(5 
vessel  to  meet 
requirements 
regulatory 
the  changes  in 
to  continue  to 
LLP  program. 

Gassification 


mset 


char  g 


NMFS  prepaied 
Flexibility  Ana  ys 
impacts  of  this 
in  accordance 
Regulatory  Flejdbil 
(RFA),  as  modified 
Business 


order  to  effectively 
intent  of  the  proposed 
correction  to  50  CFR 
1  lecessary.  The  regulatory 
50|CFR  679.4(k)(5)  restricts 
to  individuals  that 
vessel  that  was  used  to 
qualifying  period 
endorsement  qualifying 

I  ind  the  RPP.  This 
language  also  implies  that 

1  when  a  vessel  meets 
(iriteria;  however,  the  LLP 
des  gned  to  grant  licenses  to 
the  eligibility  criteria, 
additional  regulatory 
to  implement  this 
The  comment  is 

rather  than  vessels, 
ity  requirements  and 
.  The  author's  concerns 
the  definition  of 
i4ant"  in  50  CFR  679.2, 
that  licenses  are  issued 
used  a  vessel  to  fish  or 
LLP  qualifying  fishing 
regulatory  language  at  50 
does  not  require  a  single 
he  GQP,  EQP,  and  RPP 
herefore,  an  additional 
je,  beyond  the  scope  of 
his  rule,  is  not  required 
i  cciu-ately  implement  the 


N) 


nece  isary  i 


pel  sons. 


ly 


a  Final  Regulatory 
is  to  evaluate  the 
iction  on  small  entities, 
\  ath  the  provisions  of  the 
ity  Act  of  1980 
by  the  Small 
Regulatory  Fairness  Act  of 


1996  (5  U.S.C.  604(a)).  The  purposes  of 
this  action  were  described  earlier  in  the 
preamble  to  the  proposed  rule, 
published  on  April  29,  2003  (68  FR 
22667). 

NMFS  prepared  an  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  for  the 
proposed  rule,  which  was  described  in 
the  classifications  section  of  the 
preamble  to  the  proposed  rule.  The 
public  comment  period  ended  on  May 
14,  2003.  No  comments  were  received 
on  the  economic  impacts  of  the  rule. 
NMFS  issues  a  final  rule  to  amend 
eligibility  criteria  for  BSAI  crab  species 
licenses  issued  under  the  LLP.  LLP 
licenses  are  required  for  participation  in 
the  BSAI  crab  fisheries.  The  intended 
effect  of  this  action  is  to  allow  three 
entities  with  recent  participation  in  the 
BSAI  crab  fisheries  to  qualify  for  an  LLP 
crab  species  license.  This  action  is 
necessary  to  allow  these  entities  to 
participate  in  the  BSAI  crab  fisheries  in 
a  manner  intended  by  the  Coimcil. 

The  entities  directly  regulated  by  this 
action  are  defined  as  those  that  did  not 
qualify  for  an  LLP  crab  species  license 
under  the  regulations  implementing 
Amendment  10,  but  that  would  now 
qualify  imder  this  final  rule.  This  rule 
was  found  to  directly  regulate  three 
entities  that  may  have  acquired  LLP 
qualifying  fishing  history  from  another 
vessel  before  making  a  documented 
harvest  diu-ing  the  RPP.  Under  the  rule, 
each  of  these  entities  will  qualify  for  a 
license  that  they  do  not  ciurently 
qualify  for,  to  allow  these  entities  to 
continue  to  participate  in  the  BSAI  crab 
fisheries.  All  of  these  entities  were 
assumed  to  be  small  entities  on  the  basis 
of  studies  suggesting  that  crab  fishing 
operations  in  the  BSAI  were 
predominately  small  entities  as  defined 
under  the  RFA. 

This  regulation  does  not  impose  new 
recordkeeping  or  reporting  requirements 
on  the  regulated  small  entities. 

Each  of  these  three  small  entities  will 
benefit  by  qualifying  for  a  LLP  crab 
species  license.  This  action  has  no 
adverse  impacts  on  these  entities.  This 
action  mitigates  an  adverse  impact  that 
would  occur  if  the  status  quo  were  to 
continue  because  this  rule  allows  tiiese 
entities  to  continue  to  participate  in  the 
BSAI  crab  fisheries. 

A  status  quo  alternative  to  the  action 
was  considered  but  not  adopted.  Under 
the  status  quo,  these  entities  would  be 
denied  LLP  licenses.  Status  quo  would 
not  achieve  the  stated yobjective  of  the 
Council  for  this  action,  nor  would  it 
minimize  the  potential  adverse 


economic  biu-den  on  the  small  entities 
identified  as  subject  to  direct  regulation 
by  this  action. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  30,  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

■  For  reasons  set  out  in  the  preamble,  50 
CFR  part  679  is  amended  to  read  as 
follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.,  and  3631  et  seq. 

■  2.  In  §  679.4,  paragraphs  (k)(5)(iii)(A) 
and  {k)(5)(iv)  are  revised  to  read  as 
follows: 

§679.4    Permito. 

***** 

(k)  *  *  * 

(5)  *  *  * 

(iii)  Recent  participation  period  (RPP). 
(A)  The  RPP  is  the  period  ft'om  January 
1, 1996,  through  February  7, 1998.  To 
qualify  for  a  crab  species  license, 
defined  at  §  679.2,  a  person  must  have' 
made  at  least  one  documented  harvest 
of  any  amount  of  LLP  crab  species  from 
a  vessel  during  the  RPP  and  must  have 
held  a  LLP  qualifying  fishing  history  at 
the  time  of  that  documented  harvest.  A 
LLP  qualifying  fishing  history  meets  the 
documented  harvest  requirements  at 
paragraphs  (k)(5)(i)  and  (k)(5)(ii)  of  tJRis 
section. 
***** 

(iv)  Exception  to  allow  piurchase  of 
LLP  qualifying  fishing  history  after  the      . 
documented  harvest  in  the  RPP.  To 
qualify  for  a  LLP  crab  species  license,  a 
person  who  made  a  documented  harvest 
of  LLP  crab  species  during  the  period 
from  January  1,  1998,  through  February 
7,  1998,  must  have  obtained,  or  entered 
into  a  contract  to  obtain,  the  LLP  "    ' 

qualifying  fishing  history  by  8:36  a.m. 
Pacific  time  on  October  10,  1998, 
***** 

[FR  Doc.  03-19933  Filed  8-^-03;  8:45  am] 
BILUNG  CODE  3510-32-3 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
aile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Part  1778 
RIN  0572-AB90 

Emergency  and  Imminent  Community 
Water  Assistance  Grants 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Riu^  Utilities  Service 
(RUS)  is  amending  its  regidation 
governing  Emergency  Community  Water 
Assistance  Grants  (ECWAG).  This  action 
is  needed  to  comply  with  requirements 
set  forth  in  die  2002  Farm  Bill.  The 
intended  effect  is  to  amend  the 
regulation  so  that  it  allows  eligibility  for 
the  program  to  be  extended  to  situations 
where  an  emergency  is  considered 
imminent. 

In  the  final  rule  section  of  this 
Federal  Register,  RUS  is  publishing  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  RUS  views  this 
as  a  non-controversial  action  and 
anticipates  no  adverse  comments.  If  no 
adverse  comments  are  received  in 
response  to  the  direct  final  rule,  no 
further  action  will  be  taken  on  this 
proposed  rule  and  the  action  will 
become  effective  at  the  time  specified  in 
the  direct  final  rule.  If  RUS  receives 
adverse  comments,  a  timely  document 
will  be  published  withdrawing  the 
direct  final  rule  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  RUS  via 
facsimile  transmission  or  carry  a 
postmark  or  equivalent  no  later  than 
September  4,  2003. 
ADDRESSES:  Submit  adverse  written 
comments  or  notice  of  intent  to  submit 
adverse  comments  to  F.  Lamont  Heppe, 
Jr.,  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agricultiu^, 
1400  Independence  Ave.,  SW.,  STOP 


1522.  Room  5168,  South  Building, 
Washington,  DC  20250,  telephone 
number  (202)  720-9550  or  via  facsimile 
transmission  to  (202)  720-^120.  RUS 
requires  a  signed  original  and  three 
copies  of  all  comments  (7  CFR  Part 
1700).  All  comments  received  will  be 
made  available  for  inspection  in  room 
4034,  South  Building,  Washington,  DC, 
between  8  a.m.  and  4  p.m.  (7  CFR  part 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Robin  Pulkkinen,  Loan  Specialist,  Water 
and  Environmental  Programs,  Rural 
Utilities  Service,  Room  2229  South 
Building,  Stop  1570,  1400 
Independence  Ave.  SW,  Washington, 
DC  20250-1570.  Telephone:  (202)  720- 
9636,  FAX:  (202)  690-0649,  E-mail: 
rpulkkin@rus.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  See  the 
Supplementary  Information  provided  in 
the  direct  final  rule  located  in  the  Rules 
and  Regulations  direct  final  rule  section 
of  this  Federal  Register  for  the 
applicable  supplementary  information 
on  this  action. 

Dated:  July  3,  2003. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
[FR  Doc.  03-19697  Filed  8-4-03:  8:45  am) 

BtLUNG  CODE  3410-15-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Parts  7  and  34 
[Docket  No.  03-16] 
RIN  1557-AC73 

Bank  Activities  and  Operations;  Real 
Estate  Lending  and  Appraisals 

AGENCY:  Office  of  the  Comptroller  of  the 

Ciurency,  Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Ciurency  (OCC)  proposes  to 
amend  parts  7  and  34  of  our  regulations 
to  add  provisions  clauifying  the 
applicability  of  state  law  to  national 
banks.  These  provisions  would  identify 
types  of  state  laws  that  are  preempted, 
as  well  as  types  of  state  laws  that 
generally  are  not  preempted,  in  the 
context  of  national  bank  lending. 


deposit-taking,  and  other  authorized 
activities. 

DATES:  Comments  must  be  received  by 
October  6,  2003. 
ADDRESSES:  Please  direct  your 
comments  to:  Office  of  the  Comptroller 
of  the  Currency,  250  E  Street,  SW., 
Public  Information  Room,  Mailstop  1-5, 
Washington,  DC  20219,  Attention: 
Docket  No.  03-16,  fax  number  (202) 
874—4448;  or  Internet  address: 
regs.comments@occ.treas.gov.  Due  to 
delays  in  paper  mail  delivery  in  the 
Washington  area,  we  encourage  the 
submission  of  comments  by  fax  or  e- 
mail  whenever  possible.  Comments  may 
be  inspected  and  photocopied  at  the 
OCC's  Public  Information  Room,  250  E 
Street,  SW.,  Washington,  DC.  You  can 
make  an  appointment  to  inspect 
comments  by  calling  (202)  874-5043. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andra  Shuster,  Counsel,  or  Mark 
Tenhundfeld,  Assistant  Director, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090. 
SUPPLEMENTARY  INFORMATION: 

Scope  of  National  Bank  Preemption 

A.  Introduction 

In  recent  years,  the  OCC  has  received 
numerous  inquiries  concerning  the 
applicability  of  state  law  to  national 
banks,'  and  the  extent  to  which  state 
law  applies  to  a  national  bank's  exercise 
of  powers  authorized  by  Federal  law  has 
been  the  subject  of  litigation  in  different 
contexts.2  The  number  and  variety  of 


'  In  response  to  such  requests,  the  CXX  has  issued 
a  number  of  interpretive  opinions  providing  our 
views  with  respect  to  the  applicability  to  national 
bani(s  of  various  state  laws.  See.  e.g.,  67  FR  13405 
(Mar.  22,  2002)  (Massachusetts  insurance  sales  law); 
66  FR  51502  (Oct.  9,  2001)  (West  Virginia  insurance 
sales  law);  see  also  Cline  v.  Hawke,  No.  02-2100, 
2002  WL  31557392  (4th  Cir.  Nov.  19,  2002).  petition 
for  review  dismissed  (upholding  CXX:  opinion  on 
the  merits);  66  FR  28593  (May  23.  2001)  (Michigan 
motor  vehicle  sales  law);  66  FR  23977  (May  10, 
2001)  (Ohio  automobile  dealer  licensing  law):  65  FR 
15037  (Mar.  20,  2000)  (Pennsylvania  law  governing 
auctioneers  and  the  conduct  of  auctions);  OCC 
Interpretive  Letter  No.  866  (Oct.  8,  1999)  (multi- 
state  fiduciary  operations);  OCC  Interpretive  Letter 
No.  872  (Oct.  28, 1999)  (California  restrictions  on 
the  exercise  of  fiduciary  powers):  and  OCC 
Interpretive  Letter  No.  695  (Dec.  8. 1995)  (multi- 
state  fiduciary  operations). 

2  See,  e.g..  Bank  of  America  v.  City  S- County  of 
San  Francisco.  309  F.3d  551  (9th  Cir.  2002).  cert, 
denied,  123  S.Q.  2220  (2003),  2003  U.S.  LEXIS 
4253  (May  27.  2003)  (the  National  Bank  Act  and 
OCC  regulations  together  preempt  conflicting  state 
limitations  on  the  authority  of  national  banks  to 

Continued 
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these  questions  reflect  a  need  for 
clarification  o  f  the  circumstances  when 
state  laws  or  r  jgulations  apply  to 
activities  and  iperations  of  national 
banks.  Withov  t  further  clarification, 
national  bank: ,  particularly  those  with 
customers  in  i  lultiple  states,  face 
uncertain  compliance  risks  and 
substantial  adi  litional  compliance 
burdens  and  e  cpense  that,  for  practical 
purposes,  matisrially  impact  their  ability 
to  offer  partici  lai  products  and  services. 

A  recent  inq  uiry  by  National  City 
Bank,  Nationa  City  Bank  of  Indiana, 
and  two  opera  ing  subsidiaries  of  these 
banks  (collecti  /ely,  National  City) 
concerning  the  Georgia  Fair  Lending  Act 
(GFLA)3  illust)  ates  the  impact  that  state 
laws  can  have  du  a  national  bank's 
lending  activit  es.  Our  analysis  of  the 
National  City  in  the   " 
bank,  which  is 
discussed  belo  v  and  published  in  full 
elsewhere  in  tl  is  edition  of  the  Federal 
Register  (National  City  Order), 
underscores  th  ;  need  for  clarity  and 
more  predictah  ility  in  our  regulations 
concerning  the  extent  to  which  state 
la\  s  apply  to  r  ational  banks'  real  estate 
lending  activiti  bs  as  well  as  other 
aspects  of  natic  nal  bank  activities. 

Due  to  the  ni  mber  and  significance  of 
the  questions  t  lat  continue  to  arise  with 
respect  to  the  p  reemption  of  state  laws 
in  these  areas. '  ve  believe  it  is  now 
timely  to  provii  le  more  comprehensive 
standards  regar  iing  the  applicability  of 
state  laws  to  lei  iding,  deposit-taking, 
and  other  authc  rized  activities  of 
national  banks.  Accordingly,  we  are 
proposing  to  an  lend  our  regulations  to 
provide  such  st  mdards. 


B.  Principles  Oj 
National  Bank 


>fPi 


w 


Preemption 
a  doctrine,  baseU 
principles,  that 
the  Supreme  Cdurt 
years  of  our  Na^on 
the  landmark 
Maryland,  the 
Supremacy  Claiis 
Constitution,  sti  ites 
taxation  or  othe  "wise 


collect  fees  for  the 
through  ATMs 
such  fees  are  invalid 
Wells  Fargo  Bank. 
488  (5th  CiT.  2003) 
certain  check  cashi 
National  Bank  Act) 
Supp.  2dll56(S.D 
authority  to  charge 
Iowa  prohibition  on 
Utah  V.  Guttau.  190 
denied  sub  nom 
1087  (2000)  (hoi 
Iowa  restrictions  on 
advertising). 
'  GA  Code  Ann. 


Fos\  ?r 


'reemption  in  the 
I  "Context 


It  is 


not  a  new  concept, 
on  Constitutional 
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burden,  or  in  any  manner  control,  the 
operations"  of  an  entity  created  under 
Federal  law.*  Notably,  the  entity 
involved  in  that  case  was  a  bank 
chartered  under  Federal  law,  the  Second 
Bank  of  the  United  States.  As  discussed 
below,  since  the  creation  of  the  national 
banking  system  in  1863,  coiuls  have 
applied  comparable  principles  of 
Federal  preemption  in  connection  with 
many  aspects  of  national  banks' 
operations,  and  have  repeatedly  found 
that  the  exercise  by  Federally-chartered 
national  banks  of  their  Federally- 
authorized  powers  is  ordinarily  not 
subject  to  state  law. 

1.  Legislative  History  of  the  National 
Banking  Laws 

Congress  enacted  the  National 
Currency  Act  (Currency  Act)  in  1863 
and  modified  it  with  the  National  Bank 
Act  a  year  thereafter  for  the  purpose  of 
establishing  a  new  national  banking 
system  that  would  operate  distinctly 
and  separately  from  the  existing  system 
of  state  banks.  The  Currency  Act  and  the 
National  Bank  Act  were  intended  to 
create  a  uniform  and  secure  national 
currency  and  a  system  of  national  banks 
designed  to  help  stabilize  and  support 
the  national  economy  both  during  and 
after  the  Civil  War. 

Both  proponents  cmd  opponents  of  the 
new  national  banking  system  expected 
that  it  would  replace  the  existing  system 
of  state  banks. 5  Given  this  anticipated 


*McCulloch  V.  Maryland.  17  U.S.  (4  Wheat.)  316, 
436(1819). 

=  Representative  Samuel  Hooper,  who  reported 
the  bill  to  the  House,  stated  in  support  of  the 
legislation  that  one  of  its  purposes  was  "to  render 
the  law  [i.e..  the  Currency  Act]  so  perfect  that  the 
State  banks  may  be  induced  to  organize  under  if,  . 
in  preference  to  continuing  under  their  State 
charters."  Cong.  Globe,  38th  Cong.  1st  Sess.  1256 
(Mar.  23. 1864).  While  he  did  not  believe  that  the 
legislation  was  necessarily  harmful  to  the  state  bank 
system,  Rep.  Hooper  did  "look  upon  the  system  of 
State  banks  as  having  outlived  its  usefulness."  Id. 
Opponents  of  the  legislation  believed  that  it  was 
intended  to  "take  from  the  States  *   *   *  all 
authority  whatsoever  over  their  own  State  banks, 
and  to  vest  that  authority  *   *   *  in  Washington." 
Cong.  Globe.  38th  Cong.,  1st  Sess.  1267  (Mar.  24. 
1864)  (statement  of  Rep.  Brooks).  Rep.  Brooks  made 
that  statement  to  support  the  idea  that  the 
legislation  was  intended  to  transfer  control  over 
banking  from  the  states  to  the  Federal  government. 
Given  that  the  legislation's  objective  was  to  replace 
state  banks  with  national  banks,  its  passage  would, 
in  Rep.  Brooks's  opinion,  mean  that  there  would  be 
no  state  banks  left  over  which  the  states  would  have 
authority.  Thus,  by  observing  that  the  legislation 
was  intended  to  take  authority  over  state  banks 
fr^m  the  states.  Rep.  Brooks  was  not  suggesting  that 
the  Federal  government  would  have  authority  over 
state  banks;  rather,  he  was  explaining  the  bill  in  a 
context  that  assumed  the  demise  of  state  banks. 
Rep.  Pruyn  opposed  the  bill  stating  that  the 
legislation  would  "be  the  greatest  blow  yet  inflicted 
upon  the  States.  "  Cong.  Globe.  38fh  Cong.,  1st  Sess. 
1271  (Mar.  24.  1864).  See  also  John  Wilson  Million, 
The  Debate  on  the  National  Bank  Act  of  1863.  2  J. 
Pol.  Econ.  251,  267  (1893-94)  regarding  the 


impact  on  state  banks  and  the  resulting 
diminution  of  control  by  the  states  over 
banking  in  general,^  proponents  of  the 
national  banking  system  were 
concerned  that  states  would  attempt  to 
undermine  it.  Remarks  of  Senator 
Sumner  illustrate  the  sentiment  of  many 
legislators  of  the  time:  "Clearly,  the 
[national]  bank  must  not  be  subjected  to 
any  local  government,  State  or 
municipal;  it  must  be  kept  absolutely 
and  exclusively  imder  that  Government 
fi-om  which  it  derives  its  functions."'' 

The  allocation  of  any  supervisory 
responsibility  for  the  new  national 
banking  system  to  the  states  would  have 
been  inconsistent  with  this  need  to 
protect  national  banks  from  state 
interference.  Congress,  accordingly, 
established  a  Federal  supervisory 
regime  and  created  a  Federal  agency 
within  the  Department  of  Treasury — the 
OCC — to  carry  it  out.  Congress  granted 
the  OCC  the  broad  authority  "to  make 
a  thorough  examination  of  all  the  affairs 
of  [a  national  bank],"^  and  solidified 
this  Federal  supervisory  authority  by 
vesting  the  OCC  with  exclusive 
visitorial  powers  over  national  banks, 
except  where  Federal  law  provided 
otherwise.  These  provisions  assured, 
among  other  things,  that  the  OCC  would 
have  comprehensive  authority  to 
examine  all  the  affairs  of  a  national  bank 
and  protect  national  banks  from 
potentially  hostile  state  interference  by 
establishing  that  the  authority  to 
examine,  supervise,  and  regulate 


Currency  Act  ("Nothing  can  be  more  obvious  from 
the  debates  than  that  the  national  system  was  to 
supersede  the  system  of  state  banks."). 

"See.  e.g..  Tiffany  v.  Nafl  Bonk  of  Missouri,  85 
U.S.  409.  412-413  (1874)  ("It  cannot  be  doubted,  in 
view  of  the  purpose  of  Congress  in  providing  for  the 
organization  of  National  banking  associations,  that 
it  was  intended  to  give  them  a  firm  footing  in  the 
different  States  where  they  might  be  located.  It  was 
expected  they  would  come  into  competition  with 
State  banks,  and  it  was  intended  to  give  them  at 
least  equal  advantages  in  such  competition.  •   >   « 
National  banks  have  been  National  favorites.  They 
were  established  for  the  purpose,  in  part,  of 
providing  a  currency  for  the  whole  country,  and  in 
part  to  create  a  market  for  the  loans  of  the  General 
government.  It  could  not  have  been  intended, 
therefore,  to  expose  them  to  the  hazard  of 
unfriendly  legislation  by  the  States,  or  to  ruinous 
competition  with  State  banks.").  See  also  B. 
Hammond,  Banks  and  Politics  in  America  from  the 
Revolution  to  the  Civil  War  725-34  (1957);  P. 
Studenski  &  H.  Krooss,  Financial  History  of  the 
United  States  155  (1st  ed.  1952). 

'Cong.  Globe,  38th  Cong.,  1st  Sess.,  at  1893  (Apr. 
27. 1864).  See  also  Beneficial  Nafl  Bank  v. 
Anderson.  123  S.Ct.  2058.  2064  (2003)  ("[Tlhis 
Court  has  also  recognized  the  special  nature  of 
Federally  chartered  banks.  Uniform  rules  limiting 
the  liability  of  national  banks  and  prescribing 
exclusive  remedies  for  their  overcharges  are  an 
integral  part  of  a  banking  system  that  needed 
protection  from  'possible  unfriendly  State 
legislation.' ")  (citations  omitted.). 

■Actof)une3,  1864,  c.  106.  §54,  13  Stat.  116, 
codified  at  12  U.S.C.  481. 
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national  banks  is  vested  only  in  the 
OCC,  unless  otherwise  provided  by 
Federal  law.** 

2.  The  Supremacy  Clause  and  the 
Federal  Preemption  Standards 
Articulated  by  the  Supreme  Court 

A  state  law  may  be  preempted  by 
Federal  law  and  thus  rendered  invalid 
by  operation  of  the  Supremacy  Clause  of 
the  Constitution.'"  The  Supreme  Court 
has  identified  three  ways  in  which  this 
may  occiu'.  First,  Congress  can  adopt 
express  lemguage  setting  forth  the 
existence  and  scope  of  preemption.  ^^ 
Second,  Congress  can  adopt  a 
framework  for  regulation  that  "occupies 
the  field"  and  leaves  no  room  for  states 
to  adopt  supplemental  laws.'^  Third, 
preemption  may  be  found  when  state 
law  actually  conflicts  with  Federal  law. 
Conflict  will  be  found  when  either:  (i) 
compliance  with  both  laws  is  a 
"physical  impossibility;"  "  or  (ii)  when 
the  state  law  stands  "as  an  obstacle  to 
the  accomplishment  and  execution  of 
the  full  purposes  and  objectives  of 
Congress."''' 

Because  the  origins  of  Federal 
preemption  are  Constitutional,  the 
underlying  purpose  of  the  state 
legislation,  no  matter  how  salutary,  does 
not  determine  the  essential  issue  of 
preemption.  As  explained  in 
Association  of  Banks  in  Insurance,  Inc. 
v.  Duryee,^^  "[w]here  state  and  federal 
laws  are  inconsistent,  the  state  law  is 
pre-empted  even  if  it  was  enacted  by  the 
state  to  protect  its  citizens  or  - 

consumers."'^ 


9  Writing  shortly  after  the  Currency  Act  and  the 
National  Bank  Act  were  enacted,  then-Secretary  of 
the  Treasury,  and  formerly  the  first  Comptroller  of 
the  Currency,  Hugh  McCulloch  observed  that 
"Congress  has  assumed  entire  control  of  the 
currency  of  the  country,  and,  to  a  very  considerable 
extent,  of  its  banking  interests,  prohibiting  the 
interference  of  State  governments."  Cong.  Globe, 
39th  Cong.,  1st  Sess.,  Misc.  Doc.  No.  100,  at  2  (Apr. 
23,  1866). 

'°  "This  Constitution,  and  the  Laws  of  the  United 
States  which  shall  be  made  in  Pursuance  thereof 
.  .  .  shall  be  the  supreme  Law  of  the  Land;  and  the 
Judges  in  every  State  shall  be  bound  thereby,  any 
Thing  in  the  Constitution  or  Laws  of  any  State  to 
the  Contrary  notwithstanding."  U.S.  Const.  Art.  VI. 
cl.  2. 

"See  Jones  v.  Rath  Packing  Co..  430  U.S.  519, 
525  (1977). 

'2  See  Rice  v.  Santa  Fe  Elevator  Corp..  331  U.S. 
218,230(1947). 

" Florida  Lime  &■  Avocado  Growers.  Inc.  v.  Paul, 
373  U.S.  132,  142-43  (1963). 

^*  Mines  v.  Davidowitz.  312  U.S.  52,  67  (1941); 
Barnett  Bank  of  Marion  County  v.  Nelson,  517  U.S. 
25,  31  (1996)  (quoting  Hines). 

"55  F.  Supp.  2d  799  (S.D.  Ohio  1999). 

'8  Id.  at  802.  Agreeing  with  this  conclusion,  the 
Sixth  Circuit  stated  that  "the  fact  that  the  state 
legislature  enacted  the  (state  law  at  issue]  to  protect 
general  insurance  agents  and  consumers  does  not, 
for  that  reason  alone,  preclude  federal  preemption." 
Ass'n  of  Banks  in  Ins.,  Inc.  v.  Duryee,  270  F.3d  397. 
408  {6th  Cir.  2001);  see  also  Franklin  Nafl  Bank  of 


3.  Supreme  Court  Precedents  Leading  to 
Barnett 

From  the  earliest  years  of  the  national 
banking  system,  up  to  and  including  a 
decision  rendered  just  months  ago.  the 
Supreme  Court  has  consistently 
recognized  the  unique  status  of  the 
national  banking  system  and  the  limits 
placed  on  states  by  the  National  Bank 
Act.'^  In  one  of  the  first  cases  to  address 
the  role  of  the  national  banking  system, 
the  Supreme  Court  stated  that  "[t)he 
national  banks  organized  under  the 
[National  Bank  Act)  are  instruments 
designed  to  be  used  to  aid  the 
government  in  the  administration  of  an 
important  branch  of  the  public  service. 
They  are  means  appropriate  to  that 
end."'^ 

Subsequent  opinions  of  the  Supreme 
Court  have  been  equally  clear  about 
national  banks'  unique  role  and  status. 
See  Marquette  Nat'l  Bank  of 
Minneapolis  v.  First  of  Omaha  Service 
Corp.,  439  U.S.  299,  314-315  (1978) 
("Close  examination  of  the  National 
Bank  Act  of  1864,  its  legislative  history, 
and  its  historical  context  makes  clear 
that, .  .  .  Congress  intended  to  facilitate 
...  a  'national  banking  system'.") 
(citation  omitted);  Franklin  Nat'l  Bank, 
347  U.S.  at  375  ("The  United  States  has 
set  up  a  system  of  national  banks  as 
Federal  instrumentalities  to  perform 
various  functions  such  as  providing 
circulating  medium  and  government 
credit,  as  well  as  financing  commerce 
and  acting  as  private  depositories."); 
Davis  V.  Elmira  Sav.  Bank,  161  U.S.  275, 
283  (1896)  ("National  banks  are 
instrumentalities  of  the  federal 
government,  created  for  a  public 
purpose,  and  as  such  necessarily  subject 
to  the  paramount  authority  of  the 
United  States.");  Guthrie  v.  Harkness, 
199  U.S.  148.  159  (1905)  ("It  was  the 
intention  that  this  statute  should 
contain  a  full  code  of  provisions  upon 
the  subject,  and  that  no  state  law  or 
enactment  should  undertake  to  exercise 
the  right  of  visitation  over  a  national 
corporation."). 

"The  Supreme  Court  also  has 
recognized  the  clear  intent  on  the  part 
of  Congress  to  limit  the  authority  of 
states  over  national  banks  precisely  so 
that  the  nationwide  system  of  banking 
that  was  created  in  the  Currency  Act 
could  develop  and  flourish.  For 
instance,  in  Boston  v.  lowa,^^  the  Coiul 
stated  that  Federal  legislation  affecting 
national  banks — 


has  in  view  the  erection  of  a  system 
extending  throughout  the  country,  and 
independent,  so  far  as  powers  conferred  are 
concerned,  of  state  legislation  which,  if 
permitted  to  be  applicable,  might  impose 
limitations  and  restrictions  as  various  and  as 
numerous  as  the  States.  *   *   *  It  thus  appears 
that  Congress  has  provided  a  symmetrical 
and  complete  scheme  for  the  banks  to  be 
organized  under  the  provisions  of  the  statute. 
*   *   *  [W]e  are  unable  to  perceive  that 
Congress  intended  to  leave  the  field  open  for 
the  States  to  attempt  to  promote  the  welfare 
and  stability  of  national  banks  by  direct 
legislation.  If  they  had  such  power  it  would 
have  to  be  exercised  and  limited  by  their  own 
discretion,  and  confusion  would  necessarily 
result  from  control  possessed  and  exercised 
by  two  independent  authorities.^" 

The  Court  in  Farmers'  B-  Mechanics' 
National  Bank,  after  observing  that  national 
banks  are  means  to  aid  the  government, 
stated^ 

Being  such  means,  brought  into  existence 
for  this  purpose,  and  intended  to  be  so 
employed,  the  States  can  exercise  no  control 
over  them,  nor  in  any  wise  affect  their 
operation,  except  in  so.  far  as  Congress  may 
see  proper  to  permit.  Any  thing  beyond  this 
.  is  "an  abuse,  because  it  is  the  usurpation  of 
power  which  a  single  State  cannot  give."  " 

Thus,  as  recognized  by  the  Supreme 
Court  in  Barnett,  the  history  of  national 
bank  powers  is  one  of  "interpreting 
grants  of  both  enumerated  and 
incidental  'powers'  to  national  banks  as 
grants  of  authority  not  normally  limited 
by.  but  rather  ordinarily  pre-empting, 
contrary  state  law."^^  "[W]here 
Congress  has  not  expressly  conditioned 
the  grant  of  'power'  upon  a  grant  of  state 
permission,  the  Court  has  ordinarily 
found  that  no  such  condition  applies."" 

4.  Recent  Lower  Federal  Court  Decisions 
Concluding  that  State  Laws  Are 
Preempted 

These  principles  have  been 
recognized  and  applied  in  a  series  of 
recent  cases  invalidating  state  and  local 
restrictions  upon  national  bank 
activities  that  are  authorized  under 
Federal  law.  In  each  case,  the  court 
determined  that  the  state  or  local 
restriction  obstructed,  in  whole  or  in 
part,  the  exercise  of  an  authorized 


Franklin  Square  v.  New  YoHc.  347  U.S.  373.  378 
(1954). 

>'  See  Beneficial  Nafl  Bank,  123  S.Ct.  at  2064. 

"•  Farmers'  &  Mechanics'  Nafl  Bank  v.  Dearing, 
91  U.S.  29,  33(1875). 

"188  U.S.  220  (1903). 


20  Id.  at  229.  231-232  (emphasis  added). 

2>  Fatmers'  B-  Mechanics'  Nafl  Bank,  91  U.S.  at 
34  (citation  omitted). 

"  Barnett.  517  U.S.  at  32  (1996).  The  Supreme 
Court  has  recognized  that  the  "business  of  banking" 
is  not  limited  to  th^  powers  enumerated  in  section 
24  (Seventh).  See  NationsBank  v.  Variable  Annuity 
Life  Ins.  Co..  513  U.S.  251,  258  n.2  (1995).  As  the 
scope  of  the  underlying  national  bank  power  may 
evolve,  the  OCC  "may  authorize  additional 
activities  if  encompassed  by  a  reasonable 
interpretation  of  §24  (Seventh)."  Indep.  Ins.  Agents 
of  Am.,  Inc.  v.  Hawke.  211  F.3d  638,  640  (D.C.  Cir. 
2000).  Thus,  the  effect  of  a  state  law  on  the  exercise 
of  a  Federal  power  may  change  as  the  character  of 
the  power  changes. 

"  BameH,  517  U.S.  at  34. 
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pi  i.  ordinances  passed  by 
p<  lities  in  California  and 
sp  Bcifically  to  prohibit  ATM 
wgre  enjoined  by  district 
grounds  that  included 
Act  preemption.  In 
district  court  entered  a 
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N.A.  V.  City  S-  County  of 
WL  33376673  (N.D.  Cal.  June 
of  America,  309  F.3d  551. 
rers  Ass'n  v.  Township  of 
OAG)  (D.N.J.  Nov.  8, 


193F.  Supp.  2d  1156. 
Bank  Texas.  321  F.3d  488. 
N.A.  V.  Sorrell.  248  F. 
Ga.  2002). 
)tah.  190  F.3d  844. 


card  issuers  provide  their  cardholders. 3" 
In  so  doing,  the  Court  held  that  there  is 
"no  indication  in  the  NBA  that  Congress 
intended  to  subject  that  power  (to  loan 
money  on  personal  security]  to  local 
restriction."  Thus,  the  court  applied 
"the  ordinary  rule  *   *   *  of  preemption 
of  contrary  state  law."3i  Contrary  state 
law  also  may  be  preempted  by  Federal 
regulation.  "Federal  regulations  have  no 
less  pre-emptive  effect  than  federal 
statutes."'^ 

5.  Limited  Circumstances  Under  Which 
State  Laws  Apply  to  National  Banks 

Federal  courts  apply  no  general 
presumption  that  state  laws  are 
applicable  to  national  banks.  As 
explained  recently  by  the  Supreme 
Court,  a  presumption  against 
preemption  is  "not  triggered  when  the 
States  regulate  in  an  area  where  there 
has  been  a  history  of  significant  federal 
presence. "^^  As  further  explained  by  the 
Ninth  Circuit  in  Bank  of  America, 
"because  there  has  been  a  "history  of 
significant  federal  presence"  in  national 
banking,  the  presumption  against 
preemption  of  state  law  is 
inapplicable,  "s* 

Moreover,  no  Federal  statute  endorses 
the  presumptive  application  of  state 
laws  to  national  banks.  Although  the 
national  bank  branching  statute  makes 
applicable  the  laws  of  the  host  state 
regarding  community  reinvestment, 
consumer  protection,  and  fair  lending  to 
branches  of  an  out-of-state  national  bank 
located  in  the  host  state  to  the  same 
extent  as  those  laws  apply  to  a  bank 
chartered  by  that  state,  the  statute 
expressly  excepts  any  case  where 
Federal  law  preempts  the  application  of 
state  law  to  national  banks. ^s 

In  a  few  situations.  Federal  law  has 
incorporated  provisions  of  state  law  for 
specific  purposes, 36  and  Congress  may 
more  generally  establish  standards  that 
govern  when  state  law  will  apply  to 


'^"See  American  Bankers  Ass'n  v.  Lockyer.  239  F. 
Supp.  2d  1000  (E.D.  Cal.  2002). 

5'  Id.  at  1016;  see  also  Wells  Fargo  Bank,  N.A.  v. 
Boutris.  2003  WL  21277203  at  *3  (E.D.  Cal.  May  9. 
2003)  [Wells  Fargo  Bank  II)  (The  National  Bank  Act 
■was  enacted  to  'facilitate  *   *  *  a  national  banking 
system.'  and  'to  protect  national  banks  against 
intrusive  regulation  by  the  States. '")  (citations 
omitted). 

'2  Fid.  Fed.  Sav.  Sr  Loan  Ass'n.  v.  de  la  Cuesta. 
458  U.S.  141.  153  (1982). 

^^  United  States  v.  Locke.  529  U.S.  89.  108  (2000). 

3''309F.3dat559. 

«  See  12  U.S.C.  36(f)(1)(A).  This  provision  was 
added  to  the  branching  statute  by  the  Riegle-Neal 
Interstate  Banking  and  Branching  Efficiency  Act  of 
1994.  Pub.  L.  103-328.  108  Stat.  2338.  2350  (1994). 

^See.  e.g..  12  U.S.C.  92a(a)  (the  extent  of  a 
national  bank's  fiduciary  powers  is  determined  by 
reference  to  the  law  of  the  state  where  the  national 
bank  is  located). 


national  banks'  activities.^^  In  such 
cases,  the  OCC  applies  the  law  or  the 
standards  that  Congress  has  required  or 
established. 

State  laws  also  may  apply  to  national 
beuiks'  activities  imder  circumstances 
that  have  been  described  variously  by 
the  courts  as  not  altering  or 
conditioning  a  national  bank's  ability  to 
exercise  a  power  that  Federal  law  grants 
to  it.3B  "Thus,  states  retain  some  power 
to  regulate  national  banks  in  areas  such 
as  contracts,  debt  collection,  acquisition 
and  transfer  of  property,  and  taxation, 
zoning,  criminal,  and  tort  law."39 
Notably,  these  types  of  laws  typically  do 
not  regulate  the  manner  or  content  of 
the  business  of  banking  authorized  for 
national  banks  under  Federed  law,  but 
rather  establish  the  legal  infrastructure 
that  surrounds  and  supports  the 
conduct  of  that  business.  In  other      ' 
words,  they  promote  a  national  bank's 
ability  to  conduct  business;  they  do  not 
obstruct  a  national  bank's  exercise  of 
powers  granted  under  Federal  law.*" 

6.  Examples  of  Types  of  State  Laws 
Found  to  be  Preempted 

The  OCC  and  Federal  courts  have 
thus  far  concluded  that  a  wide  variety 
of  state  laws  are  preempted,  either 
because  the  state  laws  fit  within  the 
express  preemption  provisions  of  an 
OCC  regulation  or  because  the  laws 


3' See,  e.g.,  15  U.S.C.  6701  (codification  of  section 
104  of  the  Gramm-Leach-Bliley  Act,  Public  Law 
106-102,  113  Stat.  1338.  1352  (1999),  which 
establishes  standards  for  determining  the 
applicability  of  state  law  to  different  types  of 
activities  conducted  by  national  banks,  other 
insured  depository  institutions,  and  their  affiliates). 

38  See  Bamett.  517  U.S.  at  33. 

^^Bank  of  America.  309  F.3d  at  559.  As  stated  in 
12  U.S.C.  548.  for  the  purposes  of  state  tax  laws, 
"a  national  bank  shall  be  treated  as  a  bank 
organized  and  existing  under  the  laws  of  the  State 

*  *   *  within  which  its  principal  office  is  located." 
With  regard  to  state  criminal  laws,  it  is  important 
to  recognize  the  distinction  drawn  by  the  Supreme 
Court  in  Easton  between  "crimes  defined  and 
punishable  at  common  law  or  by  the  general 
statutes  of  a  State"  and  "crimes  and  offences 
cognizable  under  the  authority  of  the  United 
States."  188  U.S.  at  238.  The  Court  suted  that 
"(ujndoubtedly  a  State  has  the  legitimate  power  to 
define  and  punish  crimes  by  general  laws 
applicable  to  all  persons  within  its  jurisdiction. 

*  *   *  But  it  is  without  lawful  power  to  make  such 
special  laws  applicable  to  banks  organized  and 
operating  under  the  laws  of  the  United  States."  Id. 
at  239  (holding  that  Federal  law  governing  the 
operations  of  national  banks  preempted  a  state 
criminal  law  prohibiting  insolvent  banks  from 
accepting  deposits).  Further,  as  we  note  infra  in 
footnote  86,  we  will  look  to  the  substance  and  effect 
of  a  state  law  in  determining  whether  a  particular 
state  law  falls  into  a  category  of  state  laws  that  are 
not  preempted;  a  state  may  not  immunize  a  law 
from  preemption  simply  by  applying  a  criminal 
penalty  to  it  Also,  notably,  "[cjonsumer  protection 
is  not  reflected  in  the  case  law  as  an  area  in  which 
the  states  have  traditionally  been  permitted  to 
regulate  national  banks."  Lockyer,  239  F.  Supp.  2d 
at  1016. 

••°  See  BameH,  517  U.S.  at  33-34. 
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conflict  with  a  Federal  power  vested  in 
national  banks.  Types  of  state  laws  that 
have  been  addressed  by  the  OCC  or  the 
courts  include: 

•  Licensing  laws.  State  statutes  that 
require  national  banks  to  obtain  a 
license  or  to  register  with  the  state 
before  exercising  a  Federally-granted 
authority  have  been  found  to  be 
preempted.'" 

•  Filing  requirements.  State  statutes 
that  require  national  banks  to  make 
filings  with,  or  report  to,  states  conflict 
with  the  OCC's  exclusive  visitorial 
powers  over  national  banks.'*^ 

•  Terms  of  real  estate  loans.  The 
OCC's  current  regulations  in  subpart  A 
of  part  34  address  real  estate  lending 
generally.  Section  34.4(a)  expressly 
preempts  state  laws  concerning  five 
areas  of  fixed-rate  mortgage  lending. 
Section  34.4(a)(1)  preempts  state  laws 
concerning  loan-to-value  ratios.  Section 
34.4(a)(2)  preempts  state  laws 
concerning  the  schedule  for  repayment 
of  principal  and  interest.  In  this  regard. 


*'  See  First  Nat'l  Bank  of  Eastern  Arkansas  v. 
Taylor.  907  F.2d  775  (8th  Cir.  1990)  (the  National 
Bank  Act  precludes  a  state  regulator  from 
prohibiting  a  national  bank,  through  either 
enforcement  action  or  a  licensing  requirement,  from 
conducting  an  authorized  activity);  and  Bank  of 
America  Nat'l  Trusi  Sr  Sav.  Ass'n  v.  Lima.  103  F. 
Supp.  916  (D.  Mass.  1952)  (states  have  no  authority 
to  require  national  banks  to  obtain  a  license  to 
engage  in  an  activity  permitted  to  them  by  Federal 
law).  See  also  Wells  Fargo  Bank,  N.A.  v.  Boutris. 
252  F.  Supp.  2d  1065,  1074  (E.D.  Cal.  2003  [Wells 
Fargo  Bank  I)  (bank  becoming  a  state  licensee  does 
not  affect  its  right  to  conduct  Federally  permissible 
banking  activities  authorized  by  the  OCC):  Nat'l 
City  Bank  of  Indiana  v.  Boutris.  Civ.  No.  S-03- 
0655-GEB  JFM  at  14  (May  7,  2003)  (when  banking 
activities  are  governed  by  Federal  preemption. 
Federal  law  applies  even  where  an  instrumentality 
of  a  national  bank  has  needlessly  subjected  itself  to 
state  licensing  law);  Letter  dated  May  15,  2001  from 
Julie  L.  Williams  to  Messrs.  Thomas  Plant  and 
Daniel  Morton  (66  FR  28593,  May  23.  2001) 
(regarding  state  license  requirement  in  the  sale  of 
motor  vehicles);  Letter  dated  Mar.  7,  2000,  from 
Julie  L.  Williams  to  Thomas  P.  Vartanian  (65  FR 
15037,  Mar.  20,  2000)  (regarding  Pennsylvania 
auctioneer  licensing  law);  OCC  Interpretive  Letter 
No.  866  (Oct.  8,  1999)  (regarding  state  laws  s 

requiring  national  bank  to  obtain  license  before 
soliciting  or  engaging  in  proposed  fiduciary 
arrangements);  OCC  Interpretive  Letter  No.  749 
(Sept.  13,  1996)  (regarding  state  law  requiring 
national  banks  to  be  licensed  to  sell  annuities);  and 
OCC  Interpretive  Letter  No.  644  (Mar.  24,  1994) 
(regarding  state  registration  and  fee  requirements 
imposed  on  mortgage  lenders).  While  several 
precedents  cited  address  activities  other  than  real 
estate  lending,  the  principles  articulated  in  the 
precedents  apply  to  all  national  bank  activities, 
including  making  real  estate  loans. 

"  See  OCC  Interpretive  Letter  No.  616  (Feb.  26, 
1993)  (state  statute  requiring  national  banks  to 
report  quarterly  to  state  banking  commissioner 
would  be  preempted  based  upon  OCC's  exclusive 
visitorial  powers);  and  OCC  Interpretive  Letter  No. 
614  (Jan.  15, 1993)  (state  statutes  requiring  national 
banks  to  keep  records  and  file  notifications  and  data 
with  the  state  would  be  preempted  because  they 
purport  to  grant  the  state  visitorial  powers  over 
national  banks);  See,  e.g..  Guthrie,  199  U.S.  148 
(discussing  CKX's  exclusive  visitorial  powers). 


the  key  elements  of  any  repayment 
schedule  are:  (1)  the  timing  of  the 
expected  payments,  and  (2)  the  amount 
of  expected  payments.''^  Section 
34,4(a)(3)  preempts  state  laws 
concerning  the  term  to  maturity  of  real 
estate  loans.**  Subpart  B  of  part  34, 
governing  adjustable  rate  mortgages 
(ARMs),  states  that  national  banks  may 
engage  in  ARM  lending  without  regard 
to  any  state  law  limitation.*^ 

•  Advertising.  Courts  have 
consistently  held  that  state  laws  limiting 
the  ability  of  a  national  bank  to 
advertise  are  preempted.*^ 

•  Permissible  rates  of  interest.  Federal 
law  establishes  that  national  banks  may 
charge  interest  (both  the  rate  and 
amount*^)  permitted  by  the  state  where 
the  bank  is  located  without  regard  to  the 
laws  of  the  state  where  the  borrower  is 
located.*^ 

•  Permissible  fees  and  non-interest 
charges.  Section  7.4002  of  the  OCC's 
rules  outlines  the  fi'amework  for 
national  banks'  ability  to  impose  non- 
interest  fees  and  charges;  courts  have 
consistently  held  that  state  laws  limiting 
the  ability  of  national  banks  to  charge 
such  fees  are  preempted.*^ 

•  Management  of  credit  accounts.  The 
OCC  has  taken  the  position  that  state 
laws  that  interfere  with  a  national 
bank's  Federally-granted  power  to  lend 
and  to  engage  in  activities  incidental  to 
its  lending  operations  are  preempted. 
For  example,  in  our  view,  a  state  law 
that  imposed  restrictions  or 
requirements  that,  under  the  Bamett 
standards,  interfere  with  or  burden  a 


"See  Section  III.  A.  1.  of  the  National  City  Order, 
in  which  we  concluded  that  statK  laws  governing 
balloon  payments,  negative  amortization, 
limitations  on  advance  payments,  late  fees, 
prepayment  fees,  and  default  rates  of  interest  were 
preempted  because  they  concerned  the  schedule  for 
repayment  of  principal  and  interest  in 
contravention  of  12  CFR  34.4(a)(2). 

■"  See  id.  at  Section  III.  A.  2.,  in  which  we 

concluded  that  state  laws  governing  acceleration  of 

indebtedness  and  rights  to  cure  a  default  were 

preempted  because  they  concerned  the  term  to 

.  maturity  in  contravention  of  12  CFR  34.4(a)(3). 

«  See  12  CFR  34.21(a). 

«  See  Franklin  Nat'l  Bank,  347  U.S.  373  (state 
law  restricting  national  bank's  ability  to  advertise 
its  services  held  preempted);  Bank  One,  Utah,  190 
F.3d  844  (state  law  limiting  the  placement  of 
advertising  on  ATMs  held  preempted).  See  also 
OCC  Interpretive  Letter  No.  789  (June  27,  1997)  (a 
state  law  that  prohibited  the  use  of  a  bank's  name 
on  ATMs  unless  the  bank  put  the  names  of  all  other 
banks  whose  customers  may  use  the  ATM  was 
preempted). 

"'  See  12  U.S.C.  1735f-7a;  Wells  Fargo  Bank  11, 
2003  WL  21277203. 

««See  12  U.S.C.  85;  12  CFR  7.4001.  See.  e.g., 
Marquette  Nat'l  Bank,  439  U.S.  299;  Tiffany,  85  U.S. 
409  (construing  12  U.S.C  85).  See  also  Section  HI. 
B.  of  the  National  City  Order. 

«See  Bank  of  America,  309  F.3d  551,  lVe«s 
Fa;;go  Bank,  Texas,  321  F.3d  488.  and  Metrobank, 
193  F.  Supp.  2d  1156.  See  also  Section  III.  C.  of  the 
National  City  Order. 


national  bank's  communication  with  its 
credit  card  holders,  management  of 
credit  accounts,  or  terms  of  offers  of 
credit  was  preempted.  A  Federal  district 
court  in  California  recently  upheld  this 
position.^" 

•  Due-on-sale  clauses.  Section  34.5  of 
the  OCC's  rules  and  12  U.S.C.  1701)-3 
preempt  state  restrictions  on  due-on- 
sale  clauses. 

•  Leaseholds  as  acceptable  security. 
The  provision  set  out  in  proposed 

§  34.4(a)(14)  preempting  state  laws 
governing  covenants  and  restrictions 
that  must  be  contained  in  a  lease  to 
qualify  the  leasehold  as  acceptable 
security  for  a  real  estate  loan  is  a 
restatement  of  the  provision  in  current 
§  34.4(a)(5). 

•  Mandated  statements  and 
disclosures.  State  attempts  to  require 
national  banks  to  make  disclosures  in 
connection  with  specified  credit  card 
repayment  terms  have  been  held 
preempted  as  an  impermissible 
interference  with  the  ability  to  extend 
credit.^'  OCC  regulations  already 
address  the  applicability  of  state  law  to 
national  bank  activities  in  some  of  these 
areas,52  but  to  date,  unlike  the  Office  of 
Thrift  Supervision  (OTS).^^  we  have  not 
adopted  regulations  that  more  broadly 
codify  the  application  of  principles  of 
preemption  according  to  major 
groupings  of  activities,  such  as  lending, 
deposit-taking,  and  other  authorized 
bank  activities.  Our  positions  in  some 
instances  also  have  not  clearly  reflected 
whether  we  were  employing  an 
"occupation  of  the  field"  or  "conflicts" 
approach,  although  our  individual 
preemption  decisions  have  more 
commonly  reflected  a  "conflict"  type 
approach  to  preemption  analysis.  The 
proposal  clarifies  the  types  of  state  law 
restrictions  and  requirements  that  do, 
and  do  not,  apply  to  major  types  of 
activities  and  operations  of  national 
banks  and,  for  those  types  of  activities 
and  operations,  articulates  the  standards 
that  determine  whether  particular  types 
of  state  law  restrictions  and 
requirements  are  preempted, 

C.  Revisions  to  Part  34 — Real  Estate 
Lending 

1 .  Current  OCC  Regulations 

Part  34  of  our  rules  implements  1 2 
U.S.C.  371,  which  authorizes  national 
banks  to  engage  in  real  estate  lending 


so  See  Lockyer,  239  F.  Supp.  2d  1000. 

»  See  id. 

'2  See,  e.g..  12  CFR  7.4001  (interest);  7.4002  (fees); 
7.4006  (operating  subsidiaries):  9.7  (fiduciary 
activities);  34.4  (real  estate  lending  generally);  34.5 
(due-on-sale  clauses);  34.21  (adjustable-rate 
mortgage  lending):  and  34.23  (prepayment  fees). 

5'  See  12  CFR  557.1 1-.13;  12  CFR  560.2;  and  12 
CFR  545.2. 
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**  See  12  CFR  560  2. 

"  This  issue  was  i  used  by  National  City  in  its 
request  concerning  I  le  GFLA.  As  explained  in  the 
National  City  Order,  we  deferred  expressing  any 
views  on  the  field  pi  eemption  issue  until  we  could 
seek  comment  in  coi  inection  with  a  rulemaking 
rather  than  a  decisicfi  confined  to  the  law  of  a 
single  state. 

>«12U.S.C371(a: 


comparing  the  text  and  structm-e  of  that 
section  to  that  of  12  U.S.C.  92,  a  statute 
similar  in  both  respects  and  one  that 
vests  comparably  broad  rulemaking 
authority  in  the  OCC.  In  Bamett,  the 
Supreme  Court  analyzed  the  extent  to 
which  section  92  leaves  room  for  state 
regulation  of  the  activities  the  statute 
authorizes,  and  is  thus  instructive  for 
purposes  of  analyzing  section  371.  The 
Supreme  Court  stated  that — 
[section  92 'sj  language  suggests  a  broad, 
not  a  limited,  permission.  That  language 
says,  without  relevant  qualification,  that 
national  banks  "may  ...  act  as  the 
agent"  for  insurance  sales.  12  U.S.C.  92. 
It  specifically  refers  to  "rules  and 
regulations"  that  will  govern  such  sales, 
while  citing  as  their  source  not  state 
law,  but  the  Federal  Comptroller  of  the 
Currency.^" 

The  Court  noted  that  "[i)n  defining 
the  pre-emptive  scope  of  statutes  and 
regulations  granting  a  power  to  national 
banks,  [prior  U.S.  Supreme  Court 
decisions]  take  the  view  that  normally 
Congress  would  not  want  States  to 
forbid,  or  to  impair  significantly,  the 
exercise  of  a  power  that  Congress 
explicidy  granted. "^^  The  Supreme 
Court  concluded  that  "where  Congress 
has  not  expressly  conditioned  the  grant 
of  'power'  upon  a  grant  of  state 
permission,  the  Court  has  ordinarily 
found  that  no  such  condition  applies.  "^^ 

This  analysis  of  section  92  by  the 
Supreme  Court  is  instructive  in 
addressing  section  371  as  well.  Like 
section  92,  section  371  creates  a  broad 
power  for  national  banks.  By  its  terms, 
section  371  also  is  not  a  limited 
permission,  that  is,  it  does  not  authorize 
national  banks  to  engage  in  real  estate 
lending  only  to  the  extent  state  law 
allows.^"  Moreover,  section  371  differs 
from  section  92  in  two  respects  that  are 
even  more  telling.  First,  section  371 
refers  expressly  and  exclusively  to  the 
OCC  as  the  entity  possessing  authority 
to  set  restrictions  and  requirements  that 
apply  to  national  banks'  real  estate 
lending  activities.  Second,  unlike  the 
activity  to  which  section  92  pertains — 
the  sale  of  insurance — which 
historically  has  been  predominantly 
regulated  at  the  state  level,  national 
bank  real  estate  lending  authority  has 
been  extensively  regulated  at  the 
Federal  level  since  the  power  first  was 
codified. 

Beginning  with  the  enactment  of  the 
Federal  Reserve  Act  of  1913,  national 
banks'  real  estate  lending  authority  has 
been  governed  by  the  express  terms  of 


"  BanieH.  517  U.S.  at  32. 

*«W.  at33. 

5»/d.  at34. 

«•  See  id.  at  31-32. 


section  371.  As  originally  enacted  in 
1913,  section  371  contained  a  limited 
grant  of  authority  to  national  banks  to 
lend  on  the  security  of  "improved  and 
unencumbered  farm  land,  situated 
within  its  Federal  reserve  district."*"  In 
addition  to  the  geographic  limits 
inherent  in  this  authorization,  the 
Federal  Reserve  Act  also  imposed  limits 
on  the  term  and  amount  of  each  loan  as 
well  as  an  aggregate  lending  limit.  Over 
the  years,  section  371  was  repeatedly 
amended  to  broaden  the  types  of  read 
estate  loans  national  banks  were 
permitted  to  make,  to  expand 
geographic  limits,  and  to  modify  loan 
term  limits  and  per-loan  and  aggregate 
lending  limits. 

In  1982.  Congress  removed  these 
"rigid  statutory  limitations"  ^^  jn  favor 
of  a  broad  provision  authorizing 
national  banks  to  "make,  arrange, 
purchase  or  sell  loans  or  extensions  of 
credit  secured  by  liens  on  interests  in 
real  estate,  subject  to  such  terms, 
conditions,  and  limitations  as  may  be 
prescribed  by  the  Comptroller  of  the 
Currency  by  order,  rule,  or 
regulation.  "63  The  purpose  of  the  1982 
amendment  was  "to  provide  national 
banks  with  the  ability  to  engage  in  more 
creative  and  flexible  financing,  and  to 
become  stronger  participants  in  the 
home  financing  market.  "^^  In  1991. 
Congress  removed  the  term  "rule"  fi-om 
this  phrase  and  enacted  an  additional 
requirement,  codified  at  12  U.S.C. 
1828(o).  that  national  banks  (and  other 
insured  depository  institutions)  conduct 
real  estate  lending  pursuant  to  uniform 
standards  adopted  at  the  Federal  level 
by  regulation  of  the  OCC  and  the  other 
Federal  banking  agencies.^s  Thus,  the 
history  of  national  banks'  real  estate 
lending  activities  under  section  371  is 
one  of  extensive  Congressional 
involvement  gradually  giving  way  to  a 
streamlined  approach  in  which 
Congress  has  delegated  broad 
ruTemaking  authority  to  the 
Comptroller.  The  two  versions  of 
section  371 — namely,  the  lengthy  and 
prescriptive  approach  prior  to  1982  and 
the  more  recent  statement  of  broad 
authority  qualified  only  by  reference  to 
Federal  law — may  be  seen  as  evolving 
articulations  of  the  same  idea. 


6'  Federal  Reserve  Act,  ch.  6,  section  24.  38  Stat. 
251.273(1913). 

"S.  Rep.  No.  97-536.  at  27  (1982). 

^'  Gam-Sf  Germain  Depository  Institutions  Act  of 
1982,  Pubhc  Law  97-320,  §403,  96  Stat.  1469, 
1510-11  (1982). 

"S.  Rep.  No.  97-536,  at  27  (1982). 

6*  See  section  304  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act,  codified 
at  12  U.S.C.  1828(o).  These  standards  governing 
national  banks'  real  estate  lending  are  set  forth  in 
subpart  D  of  part  34. 
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Prior  to  1982,  the  field  of  national 
bank  real  estate  lending  was  pervasively 
regidated  by  the  detailed  statutory 
provisions  of  section  371.  After  the  1982 
amendment.  Congress  left  open  the 
possibility  that  the  OCC  would  occupy 
the  field  by  regulation.  The  statute 
granted  the  Federal  power  and  directed 
that  not  just  "requirements"  for  the 
exercise  of  the  power,  but  any 
"restrictions"  on  the  power,  would 
come  fi-om  the  OCC.  In  no  respect  does 
the  statute  express  or  imply  that  the 
power  granted  is  limited,  to  some 
variable  degree,  by  application  of  fifty 
different  etate  laws. 

Although  this  authority  arguably 
enables  the  OCC  to  occupy  the  field  of 
regulation  of  national  banks'  real  estate 
lending,  thus  far  we  have  not  exercised 
the  full  authority  inherent  in  section 
371.  Instead,  in  §  34.4(a)  we  have 
provided  that  certain  types  of  state 
requirements  and  restrictions  are  not 
applicable  to  national  banks  and  have 
elected  to  address  whether  other  types 
of  laws  are  preempted  based  on  the 
existence  of  a  conflict  between  a 
particular  state  or  local  law  and  national 
banks'  Federal  power  imder  section  371. 
Since  section  371  conditions  the 
exercise  by  a  national  bank  of  its 
Federal  power  to  engage  in  real  estate 
lending  only  on  compliance  with 
Federal  law,  however,  our  regulation  is 
more  conservative  than  what  the  statute 
arguably  allows. 

The  regulation  we  propose  today 
further  implements  our  authority  under 
section  371  to  identify  types  of  state  law 
restrictions  concerning  real  estate 
lending  that  are,  and  are  not,  applicable 
to  national  banks.  We  have  chosen  to 
identify  additional  types  of  state  laws 
that,  in  various  respects,  obstnict  or 
condition  national  banks'  exercise  of 
real  estate  lending  powers  granted 
under  section  371.  As  noted  above, 
many  of  these  types  of  laws  have 
previously  been  addressed  in  OCC 
interpretations  or  Federal  coiut 
decisions.  We  note,  however,  that  our 
authority  under  section  371  is  not 
necessarily  limited  to  specifying  types 
of  law  restrictions  that  are  applicable  or 
inapplicable,  nor  does  section  371 
appear  to  necessitate  that  the  state  laws 
specified  be  only  those  that  in  some 
manner  obstruct  or  condition  national 
banks'  exercise  of  their  powers  under 
section  371.  Thus,  we  invite  comment 
on  whether  our  regulation  should  state 
expressly  that  Federal  law  occupies  the 
entire  field  of  national  bank  real  estate 
lending. 

3.  Federal  Safeguards 

Preemption  of  state  laws  governing 
national  banks'  real  estate  lending  does 


not  mean  that  that  activity  would  be 
unregulated.  On  the  contrary,  national 
banks'  real  estate  lending  is  pervasively 
regulated  under  Federal  standards  and 
subject  to  comprehensive  supervision. 

This  Federal  framework  includes 
standards  governing,  and  oversight  of, 
national  banks'  real  estate  lending 
activities  to  prevent  abusive  or 
predatory  lending.  In  addition  to  the 
many  Federal  statutory  standards  that 
apply  to  national  banks,  the  OCC 
recently  issued  comprehensive 
supervisory  standards  to  address 
predatory  and  abusive  lending  practices. 
See  OCC  Advisory  Letter  2003-2. 
"Guidelines  for  National  Banks  To 
Guard  Against  Predatory  and  Abusive 
Lending  Practices"  (Feb.  21.  2003)  and 
OCC  Advisory  Letter  2003-3.  "Avoiding 
Predatory  and  Abusive  Lending 
Practices  in  Brokered  and  Purchased 
Loans"  (Feb.  21.  2003).  The  OCC 
standards  on  predatory  lending  make 
clear  that  national  banks  should  adopt — 
and  vigorously  adhere  to — policies  and 
procedures  to  prevent  predatory  lending 
practices  in  direct  lending  and  in 
transactions  involving  brokered  and 
purchased  loans. 

Significantly.  AL  2003-2  provides 
that  bank  policies  and  procedures  on 
direct  lending  should  reflect  the  degree 
of  care  that  is  appropriate  to  the  risk  of 
a  particular  transaction.  In  some  cases, 
this  will  entail  making  the 
determination  that  a  loan  is  reasonably 
likely  to  meet  the  borrower's  individual 
financial  circumstances  and  needs.  AL 
2003-2  also  emphasizes  that  if  the  OCC 
has  evidence  that  a  national  bank  has 
engaged  in  abusive  lending  practices, 
we  will  review  those  practices  to 
determine  whether  they  violate  specific 
provisions  of  the  Federal  laws, 
including  the  Homeowners  Equity, 
Protection  Act  of  1994  (HOEPA).  the 
Fair  Housing  Act,  or  the  Equal  Credit 
Opportunity  Act.  The  OCC  also  will 
evaluate  whether  such  practices  involve 
unfair  or  deceptive  practices  in 
violation  of  the  Federal  Trade 
Commission  Act  (FTC  Act).  Indeed 
several  practices  cited  in  AL  2003-2. 
such  as  equity  stripping,  loan  flipping, 
and  the  refinancing  of  special 
subsidized  mortgage  loans  that 
originally  contained  terms  favorable  to 
the  borrower,  can  he  found  to  be  unfair 
practices  that  violate  the  FTC  Act. 

The  OCC's  second  advisory.  AL  2003- 
3.  addresses  concerns  that  have  been 
raised  about  the  link  between  predatory, 
lending  and  non-regulated  lending 
intermediaries,  and  the  risk  that  a 
national  bank  could  indirectly  and 
inadvertently  facilitate  predatory 
lending  through  the  purchase  of  loans 
and  mortgage-backed  securities  and  in 


connection  with  broker  transactions. 
Piu'suant  to  our  standards,  a  national 
bank  needs  to  perform  adequate  due 
diligence  prior  to  entering  into  any 
relationships  with  loan  brokers,  third 
party  loan  originators,  and  the  issuers  of 
mortgage-backed  securities,  to  ensure 
that  the  bank  does  not  do  business  with 
companies  that  fail  to  employ 
appropriate  safeguards  against  predatory 
lending  in  coimection  with  loans  they 
arrange,  sell,  or  pool  for  securitization. 
AL  2003-3  also  advises  national  banks 
to  take  specific  steps  to  address  the  risk 
of  fraud  and  deception  in  brokered  loan 
transactions  relating  to  broker-imposed 
fees  and  other  broker  compensation 
vehicles. 

Evidence  that  national  banks  are 
engaged  in  predatory  lending  practices 
is  scant.  Based  on  the  dearth  of  such 
information — fi-om  third  parties,  our 
consumer  complaint  database,  and  our 
supervisory  activities — we  have  no 
reason  to  believe  that  national  banks  are 
engaged  in  such  practices  to  any 
discernible  degree.  This  observation  is 
consistent  with  an  extensive  study  of 
predatory  lending  conducted  by  HUD 
and  the  "Treasury  Department,^^  and 
with  comments  submitted  in  coimection 
with  an  OTS  rulemaking  concerning 
preemption  of  state  lending  standards 
by  46  State  Attorneys  General.^^ 

More  recently,  a  coalition  of  State 
Attorneys  General  repeated  the  same 
view  in  a  brief  filed  earlier  this  year  in 
coimection  with  a  challenge  to  that  OTS 
rulemaking.68  In  supporting  the  OTS's 


'^A  Treasury-HUD  joint  report  issued  in  2000 
found  that  predator)'  lending  practices  in  the 
subprime  market  are  less  likely  to  occur  in  lending 
by- 

Banks,  thrifts,  and  credit  unions  that  are  subject 
to  extensive  oversight  and  regulation.  •   *   •  The 
subprime  mortgage  and  finance  companies  that 
dominate  mortgage  lending  in  many  low-income 
and  minority  communities,  while  subject  to  the 
same  consumer  protection  laws,  are  not  subject  to 
as  much  federal  oversight  as  their  prime  market 
counterparts — who  are  largely  federally-supervised 
banks,  thrifts,  and  credit  unions.  The  absence  of 
such  accountability  may  create  an  environment 
where  predatory  practices  flourish  because  they  are 
unlikely  to  be  detected. 

Departments  of  Housing  and  Urban  Development 
and  the  Treasury.  "Curbing  Predatory  Home 
Mortgage  Lending:  A  joint  Report"  17-18  (June 
2000)  (Treasury-HUD  Joint  Report). 

In  addition,  the  report  found  that  a  significant 
source  of  abusive  lending  practices  is  non-regulated 
mortgage  brokers  and  similar  intermediaries  who, 
because  they  "do  not  actually  take  on  the  credit  risk 
of  making  the  loan, .  .  .  may  be  less  concerned  about 
the  loan's  ultimate  repayment,  and  more  concerned 
with  the  fee  income  they  earn  from  the 
transaction."  Id.  at  40. 

*'  Cited  in  Nat'l  Home  Equity  Mortgage  Ass'n  v. 
OTS,  Civil  Action  No.  02-2506  (GK)  (D.D.C  2003) 
at  26. 

*•  The  case  involves  a  revised  regulation  issued 
by  the  OTS  to  implement  the  Alternative  Mortgage 
Transaction  Parity  Act  (AMTPA).  The  revised 

Continued 


46126 


d;pos 


decision  to 
supervised 
unsupervise( 
retain  preem  Jtion 
respect  to  th< 
latter,  the 
stated: 


I  Sta  te 


Based  on  cotsumer 
well  as  investi]  at 


mn 


actions 

predatory  lend 
to  the  subpri 
to  non-depo: 
the  leading  su 
companies  anc 
banks  or 


complaints  received,  as 
tions  and  enforcement 
undertiken  by  the  Attorneys  General, 
ng  abuses  are  largely  confined 
mortgage  lending  market  and 
<sit4ry  institutions.  Almost  all  of 
'time  lenders  are  mortgage 
finance  companies,  not 
direct\t>ahk  subsidiaries. 


t  pr 


Federal  Register/Vol.  68,  No.  150/Tuesday,  August  5,  2003 / Proposed  Rules 


stinguish  between 

itory  institutions  and 
housing  creditors  and  to 

of  state  laws  with 
former  but  not  for  the 
Attorneys  General 


Brief  for  Ami  nis  Curiae  State  Attorneys 
General,  Nati  mal  Home  Equity 
Mortgage  Ass  yciation  v.  OTS.  Civil 
Action  No.  02-2506  (GK)  (D.D.C.)  at  10- 
11  (emphasis  added). 

Against  thii  background,  the  CXIC's 
approach  to  p  redatory  lending, 
embodied  in  I  he  anti-predatory  lending 
standards  dis(  ;ussed  above, 
implemented  through  the  OCC's 
comprehensiv  e  supervision  of  national 
banks,  minim  zes  the  potential  for  harm 
from  predator  f  or  abusive  lending 
without  reduc  ing  the  credit  available  to 
subprime  bon  owers.  By  focusing  on 
lending  practi  :es  rather  than  banning 
specific  lendii  ig  products,  this  approach 
reduces  the  lil  ;elihood  of  predatory 
lending  rather  than  the  availability  of 
credit  to  subpi  ime  borrowers. 

Notwithstar  ding  the  foregoing,  there 
are  certain  pri  iciples  that  should  be 
fimdamental  t )  all  real  estate  lending  by 
national  bank; .  First  is  the  principle 
that  national  b  anks  should  not  make 
loans  when  th  ;y  lack  a  reasonable  basis 
to  believe  that  the  borrower  has  the 
capacity  to  rep  ay  the  loan.  This 
standard  addr(  (sses  a  central 
characteristic  i  )f  predatory  lending, 
namely,  lendii  ig  based  on  the 
foreclosure  va  ue  of  the  collateral  rather 
than  on  the  bo  Tower's  ability  to  make 
the  scheduled  payments  under  the 
terms  of  the  lorn,  based  on 
consideration  )f  the  borrower's  current 
and  expected  income,  current 
obligations,  en  ployment  status,  and 
other  relevant  inancial  resources.  In 
such  a  situaUo  i.  the  lender  is  effectively 
relying  on  its  a  Jility  to  seize  the  equity 
in  the  borrowe  r's  collateral— often  the 
borrower's  hor  le — to  satisfy  the 
outstanding  de  Jt.^^ 
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To  prevent  this,  the  proposal  would 
prohibit  a  national  bank  from  making  a 
loan  based  predominantly  on  the 
foreclosure  value  of  the  borrower's 
collateral.  Such  practices  are 
inconsistent  with  safe  and  sound 
banking  and  antithetical  to  the  OCC's 
expectations  concerning  the  prudence 
and  integrity  with  which  national  banks 
do  business.  The  proposal  would 
establish  a  uniform,  national  standard, 
applicable  to  all  national  banks  and 
their  operating  subsidiaries  that, 
consistent  with  existing  OCC 
guidance,^"  would  prohibit  this 
essential  characteristic  of  predatory 
lending. 

A  second  principle  is  that  national 
banks  should  treat  all  their  customers 
fairly  and  honestly.  National  banks' 
lending  activities  also  are  subject  to 
provisions  of  section  5  of  the  FTC  Act 
that  prohibit  unfair  or  deceptive 
practices  in  connection  with  real  estate 
lending  (as  well  as  other  activities 
authorized  for  national  banks). ''i 
Section  5  serves  as  a  standard  to  ensure 
that  national  banks  conduct  all  their 
activities  free  from  unfair  or  deceptive 
practices. 

Practices  may  be  found  to  be 
deceptive  and  thereby  unlawful  under 
section  5  of  the  FTC  Act  if  three  factors 
are  present.'^  First,  practices  will  be 
deceptive  if  there  is  a  representation, 
omission,  act,  or  practice  that  is  likely 


the  decision,  "[a]  creditor's  decision  on  whether  to 
originate  a  mortgage  loan  should  be  guided  by  his/ 
her  assessment  of  the  borrower's  ability  to  repay  the 
loan  from  liquid  sources  (e.g.,  income  and  non- 
housing  assets)."  !d.  at  76.  The  report  goes  on  to 
note  that  "(tlhere  is  widespread  concern  •   *   •  that 
some  unscrupulous  creditors  are  making  loans  to 
borrowers  who  clearly  cannot  afford  to  repay 
them."  Id.  The  report  notes  further  that  the  results 
of  predatory  lending  ?re  "loans  with  onerous  terms 
and  conditions  that  the  borrower  often  cannot 
repay,  leading  to  foreclosure  or  l)ankruptcy."  Id.  at 

'"  See  AL  2003-2,  which,  as  explained  above, 
provides  supervisory  guidance  concerning 
pwedatory  and  abusive  lending  practices.  AL  2003- 
2  contains  a  recommendation  that  national  banks 
establish  specific  policies  and  procedures  for 
underwriting  to  ensure  that  the  appropriate 
determination  has  been  made  that  each  borrower 
has  the  capacity  to  repay  his  or  her  loan.  See  id. 
at  7-8. 

"  See  15  U.S.C.  45(a)(1).  See  also  AL  2003-2. 
Courts  recently  have  confirmed  the  application  of 
the  FTC  Act  to  national  banks.  See,  e.g.,  Minnesota 
V.  Fleet  Mortgage  Corp..  181  F.  Supp.  2d  995,  1002 
(D.Minn.  2001);  Roberts  v.  Fleet  Bank,  2001  WL 
1486226,  '2  (E.D.Pa.  2001).  The  Federal  Deposit 
Insurance  Corporation  (FDIC)  and  the  Board  of 
Governors  of  the  Federal  Reserve  System  recently 
issued  statements  recognizing  the  application  of 
section  5  of  the  FTC  Act  to  the  state  banks  within 
each  agency's  respective  jurisdiction.  See  FIL-57- 
2002,  issued  by  the  FDIC  May  30,  2002;  Letter  from 
Chairman  Greenspan  to  the  Hon.  John  J.  LaFalce, 
May  30,  2002. 

'2  These  principles  are  derived  from  the  Policy 
Statement  on  Deception,  issued  by  the  Federal 
Trade  Commission  on  October  14, 1983. 


to  mislead.  Practices  that  can  be 
misleading  or  deceptive  include  false 
oral  and  written  representations; 
misleading  claims  about  costs  or 
benefits  of  services  or  products;  use  of 
bait-and-switch  techniques;  and  failure 
to  provide  promised  services  or 
products. 

Second,  a  practice  may  be  foimd  to  be 
deceptive  if  the  act  or  practice  would  be 
deceptive  from  the  perspective  of  a 
reasonable  consumer.  In  this  context,  a 
reasonable  consumer  is  a  member  of  the 
group  targeted  by  the  acts  or  practices 
in  question.  The  totality  of  the 
circumstances  and  the  net  impression 
that  is  made  will  be  evaluated  in  making 
this  determination.  Failure  to  provide 
information  also  may  be  a  deceptive  act 
or  practice  and  will  be  evaluated  from 
the  perspective  of  whether  a  reasonable 
consumer  is  likely  to  have  been  misled 
by  the  omission.  In  this  regard,  a 
consumer's  reaction  to  an  act  or  practice 
may  be  reasonable  even  if  it  is  not  the 
only  reaction  that  a  consiuner  might 
have. 

Third,  in  order  for  a  practice  to  be 
found  to  be  deceptive,  it  must  be 
material.  A  material  misrepresentation 
or  practice  is  one  that  is  likely  to  affect 
a  consumer's  choice  or  conduct 
concerning  a  product  or  service. 
Consumer  injury  is  likely  if  inaccurate 
or  omitted  information  is  important  to 
the  consumer's  decision.  Generally, 
information,  or  omission  of  information, 
about  costs,  benefits,  purpose,  and 
efficacy  (including  significant 
limitations)  related  to  the  product  or 
service  would  be  material. 

A  practice  may  be  found  to  be  unfair 
and  thereby  unlawful  under  section  5  of 
the  FTC  Act  if  the  following  factors  are 
present.  ^3  First,  the  practice  causes 
substantial  consumer  injury.  Generally, 
monetary  harm,  such  as  when  a 
consumer  pays  a  fee  or  interest  charge, 
or  incurs  other  similar  costs  to  obtain  a 
bank  product  or  service  as  a  result  of  an 
imfair  practice,  is  deemed  to  involve 
substantial  injury.  Second,  the  injury  is 
not  outweighed  by  benefits  to  the 
consumer  or  to  competition.  To  be 
imfair,  a  practice  must  be  injurious  in 
its  net  effects.  Third,  the  injury  caused 
by  the  practice  is  one  that  consumers 
could  not  reasonably  have  avoided. 
Consumer  harm  caused  by  a  practice 
that  is  coercive  or  that  otherwise 
effectively  inhibits  the  consumer  from 
making  an  informed  choice  would  be 
considered  not  reasonably  avoidable. 

Credit  practices  commonly  referred  to 
as  predatory,  such  as  loan  "flipping," 


'=  These  principles  are  derived  bom  the  Policy 
Statement  on  Unfairness,  issued  by  the  Federal 
Trade  Commission  on  December  17,- 1980. 
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equity  "stripping,"  and  the  refinancing 
of  special  subsidized  mortgage  loans, 
may  well  be  indicative  of  practices  that 
are  unfair  or  deceptive  practices  that 
violate  section  5  of  the  FTC  Act.'"'  For 
example,  loan  flipping  is  generally 
understood  to  mean  the  refinancing  of  a 
loan,  which  results  in  little  or  no 
economic  benefit  to  the  borrower,  for 
the  primary  or  sole  objective  of 
generating  additional  loan  points,  loan 
fees,  prepayment  penalties,  and  fees 
from  financing  the  sale  of  credit-related 
products. ^5  Loan  flipping  can  have 
particularly  harmful  results  when  it 
involves  the  practice  of  encouraging 
refinancing  of  special  mortgage  loans 
that  contain  nonstandard  payment  terms 
beneficial  to  the  borrower,  such  as  those 
originated  in  conjunction  with  a 
subsidized  governmental  or  nonprofit 
organization  program,  when  such 
refinancing  entails  the  loss  of  one  or 
more  of  the  beneficial  loan  terms  or  is 
otherwise  detrimental  to  the  borrower.  ^•^ 
Home  equity  stripping  typically      ^ 
involves  making  loans  with  excessively 
high,  up-front  fees  that  are  financed  and 
secured  by  the  borrower's  home,  often 
with  an  excessively  high  penalty  upon 
prepayment  of  the  loan,  for  the  sole  or 
primary  objective  of  stripping  the 


'*  AL  2003-2  contains  guidance  recommending 
the  establishment  by  national  banks  of  policies  and 
procedures  to  specify  whether  and  under  what 
circumstances  the  banks  will  make  loans  involving 
features  or  circumstances  that  have  been  associated 
with  abusive  lending  practices. 

^5  Federal  law  prohibits  a  creditor  within  one  year 
of  having  extended  credit  subject  to  HOEPA  from 
refinancing  that  loan  to  another  loan  subject  to 
HOEPA,  unless  the  refinancing  is  "in  the  txirrower's 
interest."  12  CFR  226.34(a)(3). 

'*  If  a  national  bank  engages  io  the  practice  of 
"steering"  a  borrower  to  a  loan  with  higher  costs 
instead  of  to  a  comparable  loan  offered  by  the  bank 
with  lower  costs  for  which  the  txjrrower  could 
qualify,  and  does  this  on  the  basis  of  the  borrower's 
race,  national  origin,  age,  or  gender,  for  example, 
the  OCC  will  take  appropriate  enforcement  action 
under  the  Federal  fair  lending  laws. 

"  Frequently  equity  stripping  occurs  in 
connection  with  loan  flipping.  "Lenders  who  flip 
loans  tend  to  charge  high  origination  fees  with  each 
successive  refinancing,  and  may  charge  these  fees 
based  on  the  entire  amount  of  the  new  loan.  *   *   * 
In  addition,  each  refinancing  may  trigger 
prepayment  penalties,  which  could  be  financed  as 
part  of  the  total  loan  amount,  adding  to  the 
borrower's  debt  burden.  *   *   *  Each  time  the  loan 
is  flipped,  more  equity  is  lost  in  the  home." 
Treasury-HUD  Joint  Report,  supra  note  66,  at  73- 
74. 

'•  Case-by-case  enforcement  actions  by  the  OCC 
to  address  such  predatory  lending  practices  also  is 
particularly  appropriate  because  such  activities 
appear  to  be  limited,  if  not  rare,  in  the  national 
banking  system.  See  Treasury-HUD  Joint  Report, 
supra  note  66,  at  13  ("ITjhere  is  a  growing  body  of 
anecdotal  evidence  that  an  unscrupulous  sul>set  of 
*   *   *  subprime  actors — lenders  (often  those  not 
subject  to  federal  banking  supervision),  as  well  as 
mortgage  brokers,  realtors,  and  home  improvement 
contractors — engage  in  abusive  lending  practices 
that  strip  tiorrowers'  home  equity  and  place  them 
at  increased  risk  of  foreclosure"). 


borrower's  home  equity. ''''  Because  the 
nature  and  impact  of  such  practices  are 
inherently  highly  fact-specific,  the 
application  of  the  standards  of  section  5 
and  use  of  the  OCC's  authority  to 
enforce  compliance  with  those 
standards  are  a  particularly  appropriate 
approach  to  ensure  that  such  practices 
are  not  occurring  in  the  national 
banking  system.^^ 

Section  8  of  the  Federal  Deposit 
Insurance  Act,  12  U.S.C.  1818,  provides 
the  OCC  with  the  authority  to  bring 
enforcement  actions  against  national 
banks  and  their  subsidiaries  for 
violations  of  any  law  or  regulation, 
which  necessarilv  includes  section  5  of 
the  FTC  Act.79  The  OCC  has  taken 
enforcement  actions  against  banks 
involved  in  practices  the  OCC  believed 
were  unfair  or  deceptive  and  will 
continue  to  exercise  its  enforcement 
authority  in  this  area  where  appropriate. 
Thus,  while  many  types  of  state  laws  are 
not  applicable  to  national  banks' 
deposit-taking  and  lending  activities, 
the  OCC's  guidance,  the  new,  national 
anti-predatory  lending  standard  of  the 
proposed  rule,  the  OCC's  enforcement  of 
the  FTC  Act,  and  a  host  of  other  Federal 
regulations  ^°  will  apply  on  a  uniform 
basis  to  ensure  that  the  real  estate 
lending  activities  of  national  banks  are 
conducted  according  to  high  standards. 

4.  Description  of  the  Proposed 
Amendments  to  Part  34 

Current  §  34.3  states  tlie  general  rule 
that  national  banks  may  "make,  arrange, 
purchase,  or  sell  loans  or  extensions  of 
credit,  or  interests  therein,  that  are 
secured  by  liens  on,  or  interests  in,  real 
estate,  subject  to  terms,  conditions,  and 
limitations  prescribed  by  the 
Comptroller  of  the  Cvurency  by 
regulation  or  order,"  The  proposal 
would  leave  this  statement  of  the 
general  rule  unchanged,  other  than 


"In  section  8,  Congress  gave  the  OCC  broad 
powers  to  compel  national  tianks'  compliance  with 
Federal  and  state  laws.  This  includes  the  ability  to 
issue  cease  and  desist  orders  when  the  OCC 
determines  that  a  national  bank  is  violating  or  has 
violated  any  "law,  rule,  or  regulation."  12  U.S.C. 
1818(b)(1).  Recent  decisions  have  acknowledged  the 
OCC's  authority  to  enforce  national  banks' 
compliance  with  the  FTC  Act.  See.  e.g..  Chavers  v. 
Fleet  Bank.  2002  WL  481797  (R.I.  Super.  Feb.  25. 
2002);  Flossnian  v.  Fleet  Bank.  C.A.  No.  PBOl-0479 
(R.I.  Super.  2001)  (transcript  of  hearing  on  Nov.  26, 
2001,  pp.  25-28).  See  also  Roberts,  2001  WL 
1486226  at  *2. 

■*>  As  set  forth  above,  there  is  an  existing  network 
of  Federal  laws  applicable  to  national  banks  that 
protect  consumers  in  a  variety  of  ways.  For  lending 
activities,  in  addition  to  the  "Truth  in  Lending  Act 
(TILA),  Real  Estate  Settlement  Procedures  Act, 
Equal  Credit  Opportunity  Act,  and  the  Fair  Housing 
Act.  the  Home  Mortgage  Disclosure  Act,  the  Fair 
Credit  Reporting  Act,  the  Consumer  Leasing  Act, 
and  the  Fair  Debt  Collection  Practices  Act  may  also 
apply. 


designating  it  as  paragraph  (a)  of 
§34.3.8' 

A  new  paragraph  (b)  would  add  an 
explicit  safety  and  soundness-based 
anti-predatory  lending  standard  to  the 
general  statement  of  authority 
concerning  lending.  As  proposed, 
§  34.3(b)  states  that  a  national  bank  shall 
not  make  a  loan  subject  to  1 2  CFR  part 
34  based  predominantly  on  the 
foreclosure  value  of  the  borrower's 
collateral,  rather  than  on  the  borrower's 
repayment  ability,  including  current 
and  expected  income,  current 
obligations,  employment  status,  and 
other  relevant  financial  resources.  This 
requirement  reflects  a  bedrock  principle 
of  sound  banking  practices  and  is 
consistent  with  views  repeatedly 
expressed  by  the  OCC  concerning  the 
safety  and  soundness  implications 
arising  from  loans  made  in  reliance  on 
the  foreclosiu^  value  of  the  borrower's 
home  or  other  collateral.''^  The  OCC 
believes  that  it  is  axiomatic  that  lenders 
following  safe  and  sound  lending 
practices  will  take  reasonable  steps  to 
assure  themselves  and  to  verify  that  the 
borrower  has  the  capacity  to  make 
scheduled  payments  to  repay  a  loan, 
taking  into  accoimt  all  of  the  borrower's 
obligations,  including  other 
indebtedness,  insurance,  and  taxes,  as 
well  as  principal  and  interest.^^ 

The  pew  prudential  standard 
proposed  in  §  34.3(b),  the  preexisting 
standard  under  the  FTC  Act,  which  the 
OCC  enforces,  and  the  many  other 
applicable  Federal  laws  that  we  have 
mentioned,  ensure  that  national  banks 
are  subject  to  consistent  and  uniform 
Federal  standards,  administered  and 
enforced  by  the  OCC,  that  provide 
strong  and  extensive  customer 
protections  and  appropriate  safety  and 
soimdness-based  criteria  for  their  real 
estate  lending  activities.  We  invite 
interested  parties  to  suggest  other 


*'  We  note  that  in  a  notice  of  proposed 
rulemaking  to  amend  12  CFR  parts  3,  5.  6,  7,  9,  28, 
and  34,  published  on  February  7,  2003,  we  have 
proposed  to  amend  12  CFR  34.3  to  reflect  the 
amendment  to  12  U.S.C.  371  that  added  a  reference 
to  12  U.S.C.  1828(o).  See  68  FR  6363. 
'     "  See.  e.g..  Testimony  of  John  D.  Hawke,  Jr. 
Before  the  Committee  on  Banking  and  Financial 
Services  of  the  U.S.  House  of  Representatives.  May 
24,  2000;  AL  2003-2.  See  also  OCC  Advisory  Letter 
2000-7  (July  25,  2000).  Th^standard  is  reflected 
elsewhere  in  Federal  law.  HOEPA  prohibits 
creditors  from  engaging  in  a  pattern  or  practice  of 
extending  credit  subject  to  HOEPA  "based  on  the 
consumers"  collateral  without  regard  to  the 
consumers'  repayment  ability,  including  the 
consumers'  current  and  expected  income,  current 
obligations,  and  employment."  15  U.S.C.  1639(h). 

■3  OCC  regulations  provide  that  a  national  bank 
must  "establish  and  maintain  loan  documentation 
practices  that  *  *  *  (ijdentify  the  •  *  •  source  of 
repayment,  and  assess  the  ability  of  the  txirrower 
to  repay  the  indebtedness  in  a  timely  manner."  12 
CFR  part  30,  App.  A,  II.  C. 
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general  standards  that  would  be 
appropriate  tc  apply  to  national  banli: 
real  estate  lending  activities  that  would 
further  these  abjectives. 

State  laws  ;  hat  are  preempted. 
Piirsuant  to  si  sction  371,  we  propose  to 
amend  §  34.4  a)  to  specify  more 
completely  tli  e  types  of  state  law 
restrictions  ai  id  requirements  that  are 
not  applicabl( » to  national  banks.  This 
list,  promulga  ted  under  our  authority 
under  section  371  to  prescribe  the  types 
of  res^jrictions  and  requirements  to 
which  nationi  J  banks'  real  estate 
lending  activi  ies  shall  be  subject, 
reflects  our  e>  perience  with  types  of 
state-laws  thai  obstruct,  in  whole  or  in 
part,  or  condi;  ion,  national  banks' 


exercise  of  rej  1 
granted  under 


1  estate  lending  powers 
Federal  law.  The  list  i^ 
not  intended  I  d  be  exhaustive.  Other 
types  of  state  aws  that  similarly  affect 
national  banks'  real 
powers  may  be  identified. 
Under  the  regi  dation,  those  would  be 
addressed  by  I  he  OCC  on  a  case-by-case 
basis. 
State  laws  t  tat  are  not  preempted. 
also  provides  that 


Section  34.4(1] 


certain  types  c  f  state  laws  are  not 


would  be  applicable  to 
to  the  extent  that  they  do 
'  affect  the  real  estate 
lending  power  s  of  national  banks  or  are 
otherwise  com  istent  with  national 

authority  to  engage  in 


preempted  an( 
national  banks 
not  materially 


banks'  Federal 


lending  would 
the  proposal.** 


iFeJ 


>  su(  h 


**  As  set  forth  ab  i 
instances  where 
the  application  of 
as  in  12  use.  92a^ 
regulation  "unless 
by  Federal  law"  re 
Federal  statutes 
that  preserve  state 
statute  do  not  make 
national  banks;  in 
preempted  by  othei 
National  Bank  Act 
F.3d  at  850;  and 

<^  See  Bank  of 
retain  some  power 
areas  such  as 
and  transfer  of 
criminal,  and  tort  I 

"«  We  note  that 
laws  will  not  affect 
is  preempted.  We 
state  law  to  determihe 
only  an  incidental  i 


Batk 


i  contri  cts 


t  ths 


IVVl 


real  estate  lenc  ing.^  These  types  of 
laws  generally  pertain  to  contracts,  debt 
collection,  acq  jisition  and  transfer  of 
property,  taxation,  zoning,  crimes, 
torts, 85  and  ho  nestead  rights.  In 
addition,  any  c  ther  law  that  the  OCC 
determines  to  i  nterfere  to  only  an 
insignificant  e:  :tent  with  national  banks' 
real  estate  lenc  ing  powers  or  is 
otherwise  cons  istent  with  national 
banks'  authoril  y  to  engage  in  real  estate 
not  be  preempted  under 
In  general,  these  would 


ive  in  note  36.  there  are 
leral  law  specifically  requires 
stale  law  to  national  banks,  such 
).  The  language  used  in  the 
itherwise  made  applicable  .  .  . 
s  to  this  type  of  situation, 
as  TILA  that  contain  clauses 
iw  from  preemption  by  that 
those  state  laws  applicable  to 
ict,  such  state  laws  may  still  be 
Federal  law  such  as  the 
See,  e.g..  Bank  One.  Utah,  190 
■  of  America.  309  F.3d  at  565. 
America.  309  F.3d  at  559  ("[Sjtates 
regulate  national  banks  in 
debt  collection,  acquisition 
prof^erty,  and  taxation,  zoning. 


c  w."). 


label  a  state  attaches  to  its 
he  analysis  of  whether  that  law 
ill  analyze  the  substance  of  any 
le  whether  the  state  law  has 
npact  on  the  Federal  powers. 


be  laws  that  do  not  attempt  to  regulate 
the  maimer  or  content  of  national  banks' 
real  estate  lending,  but  that  instead  form 
the  legal  infrastructure  that  surroiuids 
and  supports  the  conduct  of  that 
business.  In  general,  the  types  of  laws 
that  are  not  preempted  are  those  that 
promote  national  banks'  ability  to 
conduct  business,  rather  than  obstruct 
national  banks'  exercise  of  their  real 
estate  lending  powers. 

D.  Revisions  to  Part  7 — Deposit-Taking, 
Other  Lending,  and  Bank  Activities 

1.  Backgroimd 

Preemption  issues  arising  in  the 
context  of  national  bank  deposit-taking, 
other  lending  activities,  and  bank 
activities,  while  involving  the 
application  of  different  sources  of 
Federal  authority  than  that  of  real  estate 
lending,  nevertheless  need  similar  rules 
that  address  more  completely  the  types 
of  state  law  restrictions  and 
requirements  that  are,  and  are  not, 
applicable  to  national  banks  and  the 
standard  employed  to  produce  that 
result.  Here,  the  proposal  again  focuses 
Ai  state  laws  that  obstruct,  in  whole  or 
iiVpart,  or  condition,  national  banks' 
exercise  of  powers  granted  under 
FedeWl  law.'*'^ 

This  result  recognizes  the  Federal 
soiuce  of  national  bank  powers  and  the 
inherent  design  of  the  national  banking 
system  as  a  nationwide  system  of 
Federally-empowered  banks  operating 
under  Federal  standards,  as  discussed  in 
section  B.,  above. 

Consistent  with  the  purpose  of 
establishing  a  national  banking  system 
subject  to  uniform  standards.  Congress 
has  vested  the  OCC  with  broad  authority 
to  facilitate  the  safe  and  sound  exercise 
by  national  banks  of  their  Federal 
powers.  For  example,  12  U.S.C.  93a 
vests  the  OCC  with  the  authority  to 
"prescribe  rules  and  regulations  to  carry 


out  the  responsibilities  of  the  office 
*   *   *,"  except  "to  the  extent  that 
authority  to  issue  such  rules  and 
regulations  has  been  expressly  and 
exclusively  granted  to  another 
regulatory  agency."88  Clearly,  one  of  the 
"responsibilities  of  the  office"  is  to 
administer  the  National  Bank  Act  to 
enable  national  banks  to  employ  the 
powers  vested  in  them^  by  Congress,  free 
of  obstacles  to  their  ability  to  fully 
exercise  those  powers,  and  governed 
under  the  framework  of  Federal 
regulation  and  national  standards 
envisioned  by  Congress  in  its  design  of 
the  national  banking  system.  The  OCC 
fulfills  this  responsibility  in  part  by 
setting  the  F'ederal  standards  under 
which  national  banks  operate  and 
clarifying  when  state  standards  do,  and 
do  not,  affect  their  operations. 

In  this  regard,  we  believe  it  is 
appropriate  to  provide  greater  certainty 
and  clarity  to  national  banks  concerning 
the  extent  to  which  state  laws  governing 
deposit-taking,  non-real  estate  lending, 
and  other  authorized  bank  activities  are 
applicable  to  national  banks.  The 
proposed  amendments  thereby  further 
the  OCC's  responsibility  to  administer 
the  National  Bank  Act  by  allowing 
national  banks  to  conduct  these 
activities,  free  of  the  specified  types  of 
state-imposed  obstacles  to  their  ability 
to  fully  exercise  their  powers  in  these 
areas.  The  amendments  also  further  the 
ability  of  national  banks  to  operate  ^ 
pursuant  to  the  framework  of  national 
standards  envisioned  by  Congress  and 
enhance  the  safe  and  sound  exercise  by 
national  banks  of  their  Federal  authority, 
to  conduct  the  business  of  banking  by 
promoting  efficiency  of  national  bank 
activities. 


For  instance,  laws  related  to  the  transfer  of  real 
property  may  contain  provisions  that  give 
borrowers  the  right  to  "cure"  a  default  upon 
acceleration  of  a  loan  if  the  lender  has  not 
foreclosed  on  the  property  securing  the  loan. 
Viewed  one  way,  this  could  be  seen  as  part  of  the 
state  laws  governing  foreclosure,  which  historically 
have  been  within  a  state's  purview.  However,  as  we 
concluded  in  the  National  City  Order,  to  the  extent 
that  this  type  of  law  also  limits  the  ability  of  a 
national  bank  to  adjust  the  terms  of  a  loan  once 
there  has  been  a  default,  it  would  be  a  state  law 
limitation  "concerning  *   *   *  (2)  The  schedule  for 
repayment  of  principal  and  interest;  (or)  (3)  The 
term  to  maturity  of  the  loan."  12  CFR  34.4(aJ.  In 
such  a  situation,  we  would  look  to  the  effect  of  the 
state  statute.  If  the  primary  effect  of  the  state  law 
is  to  regulate  in  the  areas  listed  in  our  regulation, 
the  state  law  would  be  preempted. 

•'  See  Mines  v.  Davidowitz.  312  U.S.  52,  67  (state 
law  is  preempted  when  it  "stands  as  an  obstacle  to 
the  accomplishment  and  execution  of  the  full 
purposes  and  objectives  of  Congress.");  Bamett.  517 
U.S.  at  33-34. 


2.  Description  of  the  Proposed 
Amendments  to  Part  7 

The  proposal  adds  three  new  sections 
to  part  7,  §  7.4007  regarding  deposit- 
taking  activities,  §  7.4008  regarding  non- 
real  estate  lending  activities,  and 
§  7.4009  regarding  other  authorized 
national  bank  activities.  The  structure  of 
the  amendments  is  the  same  for 
§§  7.4007  and  7.4008  and  is  similar  for 
§  7.4009.  For  §§  7.4007  and  7.4008,  the 
proposed  rule  first  sets  out  a  statement 
of  the  authority  to  engage  in  the  activity. 
Second,  the  rule  notes  Aat  state  laws 
that  obstruct,  in  whole  or  in  part,  or 
condition,  a  national  bank's  exercise  of 
powers  granted  under  Federal  law  are 
not  applicable,  and  lists  several  types  of 
state  laws  that  are  preempted.  Finally,  , 


»« 12  U.S.C.  93a  (emphasis  added).  Section  93a 
also  contains  exceptions  to  our  rulemaking 
authority  in  areas  unrelated  to  deposit-taking  or 
lending. 
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the  rule  lists  several  types  of  state  laws 
that,  as  a  general  matter,  are  not 
preempted.  In  §  7.4009,  the  proposal 
first  states  that  national  banks  may 
exercise  all  powers  authorized  to  it 
under  Federal  law.  Second,  the  proposal 
states  that  except  as  otherwise  made 
applicable  by  Federal  law,  state  laws 
that  obstruct,  in  whole  or  in  part,  or 
condition,  a  national  bank's  exercise  of 
powers  granted  under  Federal  law  are 
not  applicable.  Finally,  the  proposal 
lists  several  types  of  state  laws  that,  as 
a  general  matter,  are  not  preempted. 

As  with  the  proposed  amendments  to 
part  34,  the  proposed  amendment  to 
part  7  governing  non-real  estate  lending 
includes  a  safety  and  soundness-based 
anti-predatory  lending  standard.  As 
proposed.  §  7.4008(b)  states  that  a 
national  bank  shall  not  make  a  loan 
described  in  §  7.4008  based 
predominantly  on  the  foreclosure  value 
of  the  borrower's  collateral,  rather  than 
on  the  borrower's  repayment  ability, 
including  current  and  expected  income, 
current  obligations,  employment  status, 
and  other  relevant  financial  resources. 
As  noted  in  the  discussion  of  proposed 
amendments  to  part  34,  this 
requirement  reflects  a  bedrock  principle 
of  sound  bankihg  practices  and  is 
consistent  with  views  repeatedly 
expressed  by  the  OCC  concerning  the 
safety  and  soundness  implications 
arising  from  loans  made  in  reliance  on 
the  foreclosure  value  of  the  borrower's 
home  or  other  collateral. 

Non-real  estate  lending  also  is  subject 
to  section  5  of  the  FTC  Act,  which 
makes  unlawful  "imfair  or  deceptive 
acts  or  practices"  in  interstate 
commerce.ss  Together,  the  new 
prudential  standard  proposed  in 
§  7.4008(b)  and  the  preexisting  standard 
imder  the  FTC  Act,  plus  Federal  laws 
such  as  the  Truth-in-Savings  Act,  ensure 
that  national  banks  are  subject  to 
consistent  and  uniform  Federal 
standards,  administered  and  enforced 
by  the  OCC,  that  provide  strong  and 
extensive  customer  protections  and 
appropriate  safety  and  soundness-based 
criteria  for  their  deposit-taking  and 
lending  activities.  We  invite  interested 
parties  to  suggest  other  general 
standards  that  would  be  appropriate  to 
apply  to  national  bank  lending  activities 
that  would  further  these  objectives. 

Deposit-taking  and  lending  are 
powers  specifically  enumerated  in 
statute.  The  same  Federal  statute — 12 
U.S.C.  24  (Seventh)— also  grants  to 
national  banks  the  broader  power  to 
engage  in  activities  that  are  part  of,  or 
incidental  to,  the  business  of  banking. 
Questions  about  the  applicability  of 


state  law  are  resolved,  as  we  have 
described,  with  reference  to  the  Federal 
character  of  the  national  bank  charter; 
the  fact  that  national  bank  powers 
derive  exclusively  from  Federal  law; 
and  the  purposes  of  the  National  Bank 
Act,  including  Congress's  creation  of  a 
"complete"  national  banking  system, 
free  from  state  control,  and  subject  to 
uniform,  national  standards.  In  this 
context,  the  Supreme  Court  and  the 
lower  Federal  courts  have  said  that  state 
laws  affecting  the  exercise  of  Federally 
authorized  powers  ordinarily  do  not 
apply  to  national  banks. "o  This  is  so 
whether  the  Federal  grant  of  authority  is 
specific,  as  in  the  case  of  deposit-taking 
or  lending,  or  general,  like  the  powers 
clause  in  section  24  (Seventh). 

The  OCC's  regulations  already 
address  the  applicability  of  state  law 
with  respect  to  a  number  of  specific 
types  of  activities.  The  question  may 
persist,  however,  about  the  extent  to 
which  state  law  may  govern  powers  or 
activities  that  have  not  been  addressed 
by  Federal  court  precedents  or  OCC 
opinions  or  orders.  Accordingly, 
proposed  new  §  7.4009  provides  that 
state  laws  do  not  apply  to  national 
banks  if  they  obstruct,  in  whole  or  in 
part,  or  condition,  a  national  bank's 
exercise  of  powers  granted  under 
Federal  law.^' 

In  some  circumstances,  of  course. 
Federal  law  directs  the  application  of 
state  standards  to  a  national  bank.  The 
wording  of  §  7.4009  reflects  the  fact  that 
a  Federal  statute  may  require  the 
application  of  state  law,^^  or  it  may 
incorporate — or  "Federalize" — state 
standards. ^3  in  those  circumstances,  the 
state  standard  applies.  State  law  may 
also  apply  if  it  has  only  an  incidental 


«»15  U.S.C.  45(a)(1). 


»See  Bamett,  517  U.S.  at  32. 

«'  We  note  that  the  OTS  has  issued  a  regulation 
providing  generally  that  state  laws  purporting  to 
address  the  operations  of  Federal  savings 
associations  are  preempted.  See  12  CFR  545.2.  The 
extent  of  Federal  regulation  and  supervision  of 
Federal  savings  associations  under  the  Home 
Owners'  Loan  Act  is  substantially  the  same  as  for 
national  banks  under  the  national  banking  laws,  a 
fact  that  warrants  similar  conclusions  about  the 
applicability  of  state  laws  to  the  conduct  of  the 
Federally  authorized  activities  of  both  types  of 
entities.  Compare,  e.g.,  12  U.S.C.  1464(a)  (OTS 
authorities  with  respect  to  the  organization, 
incorporation,  examination,  operation,  regulation, 
and  chartering  of  Federal  savings  associations)  with 
12  U.S.C.  21  (organization  and  formation  of  national 
banking  associations),  481  (OCC  authority  to 
examine  national  banks  and  their  affiliates).  484 
(OCC's  exclusive  visitorial  authority),  93a  (OCC 
authority  to  issue  regulations). 

"See,  e.g.,  15  U.S.C.  6711  (insurance  activities  of 
national  banks  are  "functionally  regulated"  by  the 
States,  subject  to  the  provisions  on  the  operation  of 
state  law  contained  in  section  104  of  the  Gramm- 
l.each-Bliley  Act). 

B^See.  e.g.,  12  U.S.C.  92a  (permissible  fiduciary 
activities  for  national  banks  determined  by 
reference  to  state  law). 


effect  on  a  national  bank's  exercise  of  its 
Federally  authorized  powers  or  if  it  is 
otherwise  consistent  with  national 
banks'  uniquely  Federal  status.  Like  the 
other  provisions  we  are  proposing, 
§  7.4009  recognizes  the  potential 
applicability  of  state  law  in  these 
circumstances.  This  approach  is 
consistent  with  the  Supreme  Court's 
observation  that  national  banks  "are 
governed  in  their  daily  course  of 
business  far  more  by  the  laws  of  the 
state  than  of  the  nation."  ^  As  the  Ninth 
Circuit  recently  has  said:  "[Sltates  retain 
some  power  to  regulate  national  banks 
in  areas  such  as  contracts,  debt 
collection,  acquisition  and  transfer  of 
property,  and  taxation,  zoning,  criminal, 
and  tort  law."  ^^  However,  as  noted 
previously,  these  types  of  laws  typically 
do  not  regulate  the  manner  or  content  of 
the  business  of  banking  authorized  for 
national  banks,  but  rather  establish  the 
legal  infrastructure  that  surrounds  and 
supports  the  conduct  of  that  business. 
They  promote  national  banks'  ability  to 
conduct  business;  they  do  not  ob.struct 
the  ability  of  national  banks  to  exercise 
their  Federally-granted  powers. 

E.  Application  of  Proposed  Changes  to 
Operating  Subsidiaries 

In  accordance  with  our  regulation  set 
out  in  12  CFR  7.4006,  the  rules 
governing  national  bank  deposit-taking 
and  lending  apply  equally  to  national 
bank  operating  subsidiaries.  The  OCC 
and  Federal  courts  long  have  recognized 
that  national  banks  may  exercise 
permissible  Federal  powers  through  the 
separately  incorporated  operating 
subsidiary.  Our  regulations  make  clear 
that  activities  conducted  in  operating 
subsidiaries  must  be  permissible  for  a 
national  bank  to  engage  in  directly 
either  as  part  of,  or  incidental  to,  the 
business  of  banking.^'^  Moreover,  the 
operating  subsidiary  is  acting  "pursuant 
to  the  same  authorization,  terms  and 
conditions  that  apply  to  the  conduct  of 
such  activities  by  its  parent  national 
bank."  ^^  These  regulations  reflect 
express  Congressional  recognition  in 
section  121  of  the  Gramm-Leach-Bliley 
Act  that  national  banks  may  own 
subsidiaries  that  engage  "solely  in 
activities  that  national  banks  are 
permitted  to  engage  in  directly  and  are 
conducted  subject  to  the  same  terms  and 


«  NafI  Bank  v.  Commonwealth.  76  U.S.  (9  Vftll.) 
353,  362  (1869)  (holding  that  shares  held  by 
shareholders  of  a  national  bank  were  lawfully 
subject  to  state  taxation)  ("All  (national  banks'] 
contracts  are  governed  and  construed  by  Stale  laws. 
Their  acquisition  and  transfer  of  properly,  their 
right  to  collect  debts,  and  their  liability  to  be  sued 
for  debts,  are  also  based  on  State  taw."). 

^Bank  of  America.  309  F.3d  at  559. 

o^See  12  CFR  5.34(e)(3). 
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conditions  thi  it  govern  the  conduct  of 
such  activitie  \  by  national  banks."  ^^ 
Courts  have  c  msistently  treated 
operating  sub  iidiaries  and  their  parent 
banks  as  equivalents,  unless  Federal  law 
requires  otheijwise,  in  considering 
whether  a  par  icular  activity  is 
permissible.'* 

In  accordan  :e  with  the  longstanding 
regulatory  and  judicial  recognition  of 
operating  subsidiaries  as  corporate 
extensions  of  the  parent  bank,  OCC 
regulations  sp  >cifically  provide  that 
"(ujnless  othe-wise  provided  by  Federal 
law  or  OCC  reflation.  State  laws  apply 
to  national  ba^  operating  subsidiaries 
to  the  same  extent  that  those  laws  apply 
to  the  parent  national  bank."  ^^  The 
only  court  to  Have  considered  the 
application  of  state  law  to  an  operating 
subsidiary  after  §  7.4006  was 
promulgated  ai  p«ed  with  our 
position.'"!  W ;  also  note  that  the  OTS 
takes  the  same  approach  with  respect  to 
operating  subs  diaries  of  Federal  thrifts. 
12  CFR  559.3(1 )  of  the  OTS  regulations 
provides  that  s  ate  law  applies  to 
Federal  saving;!  associations'  operating 
subsidiaries  to  the  extent  that  the  law 
applies  to  the  (  arent  thrift.  This  OTS 
regulation  was  upheld  by  a  Federal 


district  court,  "f^ 

Accordingly 
amendments  tc 


the  proposed 
;  parts  7  and  34  apply 
equally  to  oper  iting  subsidiaries  of 
national  banks. 

Request  for  Coi  ninents 


In  addition  t( 
noted  previous 
specifically  in 
comment  on  al 
regulation. 


the  specific  issues 
y  on  which  comment  is 
ivtted,  the  OCC  invites 
aspects  of  the  proposed 


IBan^ 


IBaik 


»«Pub.  L.  106-10) 

(1999).  codified  at 
"See.  e.g.,  NationsBank 

V.  Variable  Annuity 

of  annuities  by  opei 

Securities  Industry 

(securities  brokeragi 

Marquette  Nat  I 

subsidiary):  Americin 

278  (DC.  Cir.  1988) 

6-  M  Leasing  Corp.  \ 

F.2d  1377  (9th  Cir 
and  Valley  Natl 
432  (D.N.J.  1999)  (I 
""12  CFR  7.4006 
«"  See  Wells 
and  Wells  Fargo 
granting  plainlifTs 
permanent  injuncti 
preemption  claims 
Bank  of  Indiana  v. 
JFM  (E.D.  Cal.  May 
of  Indiana  v.  Boutris 
luly  2.  2003). 

^"^  See  WFS  Finai^ial 
2d  1024  (WD.  Wis. 
Chase  Bank.  FSB. . 
2000). 


i  Fargii 


iBank 


§121.  113  Stat.  1338,  1373 
U.S.C.  24a(g)(3)(A). 

of  North  Carolina,  N.A. 
Ufe  Ins.  Co..  513  U.S.  251  (sale 
iting  subsidiary);  Clarke  v. 
ssn.  479  U.S.'388  (1987) 
operating  subsidiary); 
439  U.S.  299  (credit  card 
Ins.  Assn  v.  Clarke.  865  F.2d 
bond  insurance  subsidiary);  M 
Seattle  First  NafI  Bank,  583 
1  977)  (auto  leasing  subsidiary); 
/  k  V.  Lavecchia.  59  F.  Supp.  2d 
I  e  insurance  subsidiary). 


Bank  I.  252  F.  Supp.  2d  1065, 

//.  2003  WL  21277203. 
n  otion  for  preliminary  and 

on  Supremacy  Clause 
1  Bspectively.  See  also  Natl  City 
B  jutris.  Civ.  No.  S-03-0655  GEB 

2003),  and  Natl Citv Bank. 

2003  WL  21536818  (ED.  Cal. 

Inc.  V.  Dean.  79  F.  Supp. 
1  999);  see  also  Chaires  v.  Chevy 
'•  48  A.2d  34.  44  (Md.  App. 


Solicitation  of  Comments  on  Use  of 
Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bhley  Act,  Public  Law  106-102.  sec. 
722.  113  Stat.  1338,  1471  (Nov.  12, 
1999),  requires  the  Federal  banking 
agencies  to  use  plain  language  in  all 
proposed  and  final  rules  published  after 
January  1,  2000.  We  invite  your 
comments  on  how  to  make  this  proposal 
easier  to  understand.  For  example: 

•  Have  we  organized  the  material  to 
suit  your  needs?  If  not,  how  could  this 
material  be  better  organized? 

•  Are  the  requirements  in  the 
proposed  regulation  clearly  stated?  If 
not,  how  could  the  regulation  be  more 
clearly  stated? 

•  Does  the  proposed  regulation 
contain  language  or  jargon  that  is  not 
clear?  If  so,  which  language  requires 
clarification? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  regulation 
easier  to  understand?  If  so.  what 
changes  to  the  format  would  make  the 
regulation  easier  to  understand? 

•  What  else  could  we  do  to  make  the 
regulation  easier  to  understand? 

Community  Bank  Comment  Request 

In  addition,  we  invite  your  comments 
on  the  impact  of  this  proposal  on 
community  banks.  The  OCC  recognizes 
that  community  banks  operate  with 
more  limited  resources  than  larger 
institutions  and  may  present  a  different 
risk  profile.  Thus,  the  OCC  specifically 
requests  comments  on  the  impact  of  this 
proposal  on  community  banks'  current 
resources  and  available  personnel  with 
the  requisite  expertise,  and  whether  the 
goals  of  the  proposed  regulation  could 
be  achieved,  for  community  banks, 
through  an  alternative  approach. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b)  (RFA),  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  604  of  the  RFA  is  not  required 
if  the  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  publishes  its  certification  and  a 
short,  explanatory  statement  in  the 
Federal  Register  along  with  its  rule. 

Pursuant  to  section  605(b)  of  the  RFA, 
the  OCC  hereby  certifies  that  this 
proposal  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
needed.  The  amendments  address  the 
applicability  of  state  law  to  national 
banks'  deposit-taking,  lending,  and 


other  authorized  activities.  These 
amendments  simply  provide  the  OCC's 
analysis  and  do  not  impose  any  new 
requirements  or  burdens.  As  such,  they 
will  not  result  in  any  adverse  economic 
impact. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
proposal  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104^  (2  U.S.C.  1532)  (Unfunded 
Mandates  Act),  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  any  rule  likely  to 
result  in  a  Federal  mandate  that  may 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  The  OCC  has 
determined  that  the  proposed  rule  will 
not  result  in  expenditures  by  State, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  is  not  subject  to  section  202 
of  the  Unfunded  Mandates  Act. 

Executive  Order  13132 

Executive  Order  13132  requires 
Federal  agencies,  including  the  OCC,  to 
certify  their  compliance  with  that  Order 
when  they  transmit  to  the  Office  of 
Management  and  Budget  any  draft  final 
regulation  that  has  Federalism 
implications.  Under  the  Order,  a 
regulation  has  Federalism  implications 
if  it  has  "substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  In  the  case  of  a 
regulation  that  has  Federalism 
implications  and  that  preempts  state 
law,  the  Order  imposes  certain 
consultation  requirements  with  state 
and  local  officials;  requires  publication 
in  the  preamble  of  a  Federalism 
summary  impact  statement;  and 
requires  the  OCC  to  make  available  to 
the  Director  of  the  Office  of 
Management  and  Budget  any  written 
communications  submitted  by  state  and 
local  officials.  By  the  terms  of  the  Order, 
these  requirements  apply  to  the  extent 
that  they  are  practicable  and  permitted 
by  law  and.  to  that  extent,  must  be 
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satisfied  before  the  OCC  promulgates  a 
final  regulation. 

This  proposal  may  have  Federalism 
implications,  as  that  term  is  used  in  the 
Order.  Therefore,  before  promulgating  a 
final  regulation  based  on  this  proposal, 
the  OCC  will,  to  the  extent  practicable 
and  permitted  by  law,  seek  consultation 
with  state  and  local  officials,  include  a 
Federalism  summary  impact  statement 
in  the  preamble  to  the  final  rule,  and 
make  available  to  the  Director  of  OMB 
any  written  communications  we  receive 
from  state  or  local  officials. 

List  of  Subjects 

12  CFR  Part  7    , 

Credit,  Insurance,  Investments, 
National  banks.  Reporting  and 
recordkeeping  requirements.  Securities, 
Surety  bonds. 

12  CFR  Part  34 

Mortgages,  National  banks.  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  parts  7  and  34  of  chapter  I  of 
title  12  of  the  Code  of  Federal 
Regulations  are  proposed  to  be  amended 
as  follows: 

PART  7— BANK  ACTIVITIES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq.,  71,  71a,  and 
93a. 

Subpart  D — Preemption 

2.  A  new  §  7.4007  is  added  to  read  as 
follows: 

§7.4007    Deposit-taking. 

(a)  Authority  of  national  banks.  A 
national  bank  may  receive  deposits  and 
engage  in  any  activity  incidental  to 
receiving  deposits,  including  issuing 
evidence  of  accounts,  subject  to  such 
terms,  conditions,  and  limitations  as  the 
Comptroller  of  the  Currency  may 
prescribe  by  regulation  or  order  and  any 
other  applicable  Federal  law. 

(b)  Applicability  of  state  law.  (T) 
Except  where  made  applicable  by 
Federal  law.  state  laws  that  obstruct,  in 
whole  or  in  part,  or  condition,  a 
national  bank's  exercise  of  its  Federally- 
authorized  deposit-taking  powers  are 
not  applicable  to  national  banks. 

(2)  The  types  of  state  laws  referenced 
in  paragraph  (b)(1)  of  this  section 
include  state  laws  concerning — 


(i)  Abandoned  and  dormant 
accounts;^ 

(ii)  Checking  accounts; 

(iii)  Mandated  statements  and 
disclosure  requirements; 

(iv)  Funds  availability; 

(v)  Savings  account  orders  of 
withdrawal; 

(vi)  State  licensing  or  registration 
requirements;  and 

(vii)  Special  purpose  savings 
services.^ 

(c)  Except  where  made  applicable  by 
Federal  law,  state  laws  on  the  following 
subjects  apply  to  national  banks  to  the 
extent  that  they  only  incidentally  affect 
the  deposit-taking  activities  of  national 
banks  or  are  otherwise  consistent  with 
the  purposes  set  out  in  paragraph  (a)  of 
this  section: 

(1)  Contracts;  ;. 

(2)  Torts; 

(3)  Criminal  law;  ^ 

(4)  Debt  collection; 

(5)  Acquisition  and  transfer  of 
property; 

(6)  Taxation; 

(7)  Zoning;  and 

(8)  Any  other  law  that  the  OCC,  upon 
review,  determines  to  have  only  an 
incidental  effect  on  the  deposit-taking 
operations  of  national  banks  or  is 
otherwise  consistent  with  the  purposes 
set  out  in  paragraph  (a)  of  this  section. 

3.  A  new  §  7.4008  is  added  to  read  as 
follows: 

§7.4008    Lending. 

(a)  Authority  of  national  banks.  A 
national  bank  may  make,  sell,  purchase, 
participate  in,  or  otherwise  deal  in  loans 
and  interests  in  loans  that  are  not 
secured  by  liens  on,  or  interests  in,  real 
estate,  subject  to  any  terms,  conditions, 
and  limitations  as  the  Comptroller  of  the 
Currency  may  prescribe  by  regulation  or 


'  This  does  not  apply  to  state  laws  of  the  type 
upheld  by  the  United  States  Supreme  Court  in 
Anderson  NafI  Bank  v.  Luckett.  321  U.S.  233 
(1944).  which  obligate  a  national  bank  to  "pay 
Idepositsl  to  the  persons  entitled  to  demand 
payment  according  to  the  law  of  the  state  where  it 
does  business."  Id.  at  248-249.  State  escheat  laws 
are  not  included  in  this  category.  See  also  12  CFR 
557.12;  62  FR  55759.  55761  (Oct.  22,  1997). 

*  State  laws  purporting  to  regulate  national  bank 
fees  and  charges  are  addressed  in  12  CFR  7.4002. 

*  But  see  the  distinction  drawn  by  the  Supreme 
Court  in  Boston  v.  Iowa,  188  U.S.  220.238  (J  903) 
between  "crimes  defined  and  punishable  at 
common  law  or  by  the  general  statutes  of  a  State" 
and  "crimes  and  offences  cognizable  under  the 
authority  of  the  United  States."  The  Court  stated 
that  "lulndoubtedly  a  State  has  the  legitimate 
power  to  define  and  punish  crimes  by  general  laws 
applicable  to  all  persons  within  its  jurisdiction. 

*  *  *  But  it  is  without  lawful  power  to  make  such 
special  laws  applicable  to  banks  organized  and 
operating  under  the  laws  of  the  United  States."  Id. 
at  239  (holding  that  Federal  law  governing  the 
operations  of  national  banks  preempted  a  state 
criminal  law  prohibiting  insolvent  banks  from 
accepting  deposits). 


order  and  any  other  applicable  Federal 
law. 

(b)  Standards  for  loans.  A  national 
bank  shall  not  make  a  loan  described  in 
paragraph  (a)  based  predominantly  on 
the  foreclosiu-e  value  of  the  borrower's 
collateral,  without  regard  to  the 
borrower's  repayment  ability,  including 
the  borrower's  current  and  expected 
income,  current  obligations, 
employment  status,  and  other  relevant 
financial  resources. 

(c)  Applicability  of  state  law.  (1) 
Except  where  made  applicable  by 
Federal  law,  state  laws  that  obstruct,  in 
whole  or  in  part,  or  condition,  a 
national  bank's  exercise  of  its  Federally- 
authorized  non-real  estate  lending 
powers  are  not  applicable  to  national 
banks. 

(2)  The  types  of  state  laws  referenced 
in  paragraph  (c)(1)  of  this  section 
include  state  laws  concerning — 

(i)  Licensing,  registration,  filings,  or 
reports  by  creditors; 

(ii)  The  ability  of  a  creditor  to  require 
or  obtain  insurance  for  collateral  or 
other  credit  enhancements  or  risk 
mitigants,  in  furtherance  of  safe  and 
sound  banking  practices; 

(iii)  Loan-to-value  ratios; 

(iv)  The  terms  of  credit,  including 
schedule  for  repayment  of  principal  and 
interest,  amortization  of  loans,  balance, 
payments  due,  minimum  payments,  or 
term  to  matiuity  of  the  loan,  including 
the  circumstances  under  which  a  loan 
may  be  called  due  and  payable  upon  the 
passage  of  time  or  a  specified  event 
external  to  the  loan; 

(v)  Escrow  accounts,  impound 
accounts,  and  similar  accounts; 

(vi)  Security  property,  including 
leaseholds; 

(vii)  Access  to,  and  use  of,  credit 
reports; 

(viii)  Mandated  statements,  disclosure 
and  advertising,  including  laws 
requiring  specific  statements, 
information,  or  other  content  to  be 
included  in  credit  application  forms, 
credit  solicitations,  billing  statements, 
credit  contracts,  or  other  credit-related 
documents; 

(ix)  Disbursements  and  repayments; 
and 

(x)  Rates  of  interest  on  loans.^ 

(d)  Except  where  made  applicable  by 
Federal  law,  state  laws  on  the  following 
subjects  apply  to  national  banks  to  the 
extent  that  they  only  incidentally  affect 


*The  limitations  on  charges  that  comprise  rates 
of  interest  on  loans  by  national  banks  are 
determined  under  Federal  law.  Federal  law  applies 
a  state's  limits  on  rates  of  interest  to  loans  made  by 
national  banks  located  in  that  state.  See  12  U.S.C. 
85:  12  CFR  7.4001.  State  laws  purporting  to  regulate 
national  bank  fees  and  charges  that  do  not 
constitute  interest  are  addressed  in  12  CFR  7.4002. 
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the  non-real  <  state  lending  activities  of 
national  bani  s  or  are  otherwise 
consistent  wi  Ji  national  banks'  Federal 
lending  authj  rity: 

(1)  Contracis; 

(2)  Torts; 

(3)  Crimina  law;  ^ 

(4)  Debt  coiection; 

(5)  Acquisition  and  transfer  of 
property; 

(6)  Taxatioi ; 

(7)  Zoning;  md 

(8)  Any  oth  !r  law  that  the  OCC.  upon 
review,  deten  lines  to  have  only  an 
incidental  eff)  ct  on  the  non-real  estate 
lending  opera  ions  of  national  banks  or 
is  otherwise  c  jnsistent  with  the 
purposes  set  out  in  paragraph  (a)  of  this 
section. 

4.  A  new  §  ;  .4009  is  added  to  read  as 
follows: 

§  7.4009    Appliability  of  state  law  to  other 
authorized  national  bank  activities. 

(a)  Authorit '  of  national  banks.  A 
national  bank  nnay  exercise  all  powers 
authorized  to  t  under  Federal  law, 
including  conducting  any  activity  that  is 
part  of,  or  inci  iental  to,  the  business  of 
banking,  subje  :t  to  such  terms, 
condidons,  an  i  limitations  as  are 
imposed  by  th  ;  OCC  or  by  any  other 
applicable  Fed  eral  law. 

fb)  Applicab  ility  of  state  law 
generally.  Exc(  pt  where  made 
applicable  by  1  ederal  law,  state  laws 
that  obstruct,  i;i  whole  or  in  part,  or 
condition,  a  na  tional  bank's  exercise  of 
powers  grantee  under  Federal  law  do 
not  apply  to  na  tional  banks. 

(c)  Applicab,  lity  of  state  law  to 
particular  natit  mal  bank  activities.  (1) 
The  provisions  of  this  section  govern 
with  respect  to  any  national  bank  power 
or  aspect  of  a  n  ational  bank's  activities 
that  is  not  cove  red  by  another  OCC 
regulation  spec  ifically  addressing  the 
applicability  o:  state  law. 

(2)  Except  wi  lere  made  applicable  by 
Federal  law,  sti  te  laws  on  the  following 
subjects  apply  o  national  banks  to  the 
extent  that  the)  only  incidentally  affect 
the  exercise  of  lational  bank  powers: 
(i)  Contracts; 


(ii)  Torts: 
(iii)  Criminal 


22) 


'See  note  5  in  12 
distinction  drawn 
V.  Iowa.  188  US 
defined  and  _ 
general  statutes  of  a 
offences  cognizable 
United  States." 


law; 


(iv)  Debt  coll  sction; 

(v)  Acquisitic  n  and  transfer  of 
property; 

(vi)  Taxation; 

(vii)  Zoning;  ind 

(viii)  Any  oth  er  law  that  the  OCC, 
upon  review,  d(  (termines  to  have  only 


:FR  7.4007  regarding  the 
the  Supreme  Court  in  Easton 
I.  238  ( 1 903)  between  "crimes 
punishi  ble  at  common  law  or  by  the 
State"  and  "crimes  and 
mder  tlie  authority  of  the 


an  incidental  effect  on  the  exercise  of 
national  bank  powers  or  is  otherwise 
consistent  with  purposes  set  out  in 
paragraph  (a)  of  this  section. 

PART  34— REAL  ESTATE  LENDING 
AND  APPRAISALS 

Subpart  A— General 

5.  The  authority  citation  for  part  34 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1  et  seq..  29,  93a,  371, 
1701  j-3,  1828(o),  and  3331  et  seq. 

6.  In  §  34.3,  the  existing  text  is 
designated  as  paragraph  (a),  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§34.3    General  rule. 

***** 

(b)  A  national  bank  shall  not  make  a 
loan  described  in  this  part  based 
predominantly  on  the  foreclosure  value 
of  the  borrower's  collateral,  without 
regard  to  the  borrower's  repayment 
ability,  including  the  borrower's  current 
and  expected  income,  carrent 
obligations,  employment  status,  and 
other  relevant  financial  resources. 

7.  Section  34.4  is  revised  to  read  as 
follows: 

§  34.4    Applicability  of  State  law. 

(a)  Except  where  State  law  is  made 
applicable  by  Federal  law,  a  national 
bank  may  make  real  estate  loans  under 
12  U.S.C.  371  and  §  34.3.  wiUiout  regard 
to  State  law  limitations  concerning: 

(1)  Licensing,  registration,  filings,  or 
reports  by  creditors; 

(2)  The  ability  of  a  creditor  to  require 
or  obtain  private  mortgage  insurance, 
insurance  for  other  collateral,  or  other 
credit  enhancements  or  risk  mitigants, 
in  furtherance  of  safe  and  sound 
banking  practices; 

(3)  Loan-to-value  ratios; 

(4)  The  terms  of  credit,  including 
schedule  for  repayment  of  principal  and 
interest,  amortization  of  loans,  balance, 
payments  due.  minimum  payments,  or 
term  to  maturity  of  the  loan,  including 
the  circumstances  under  which  a  loan 
may  be  called  due  and  payable  upon  the 
passage  of  time  or  a  specified  event 
external  to  the  loan; 

(5)  The  aggregate  amount  of  funds  that 
may  be  loaned  upon  the  security  of  real 
estate; 

(6)  Escrow  accounts,  impound 
accounts,  and  similar  accounts; 

(7)  Security  property,  including 
leaseholds; 

(8)  Access  to,  and  use  of,  credit 
reports; 

(9)  Mandated  statements,  disclosure 
and  advertising,  including  laws 
requiring  specific  statements. 


information,  or  other  content  to  be 
included  in  credit  application  forms, 
credit  solicitations,  billing  statements, 
credit  contracts,  or  other  credit-related 
documents; 

(10)  Processing,  origination,  servicing, 
sale  or  purchase  of,  or  investment  or 
participation  in.  mortgages; 

(11)  Disbursements  and  repayments; 

(12)  Rates  of  interest  on  loans^ 

(13)  Due-on-sale  clauses  except  to  the 
extent  provided  in  12  U.S.C.  1701  j-3 
and  12  CFR  part  591;  and 

(14)  Covenants  and  restrictions  that 
must  be  contained  in  a  lease  to  qualify 
the  leasehold  as  acceptable  security  for 
a  real  estate  loan. 

(b)  Except  where  made  applicable  by 
Federal  law,  State  laws  on  the  following 
subjects  apply  to  national  banks  to  the 
extent  that  they  only  incidentally  affect 
the  real  estate  lending  powers  of 
national  banks: 

(1)  Contracts; 
(2)Torts; 

(3)  Criminal  law;  2 

(4)  Homestead  laws  specified  in  12 
U.S.C.  1462a(f); 

(5)  Debt  collection; 

(6)  Acquisition  and  transfer  of  real 
property; 

(7)  Taxation; 

(8)  Zoning;  and 

(9)  Any  other  law  that  the  OCC,  upon 
review,  determines  to  have  only  an 
incidental  effect  on  the  real  estate 
lending  powers  of  national  banks  or  is 
otherwise  consistent  with  the  purposes 
set  out  in  §  34.3(a). 

Dated:  July  30,  2003. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

(FR  Doc.  03-19906  Filed  8^-03;  8:45  am] 

BILUNG  CODE  4810-33-P 


'  The  limitations  on  charges  that  comprise  rates 
of  interest  on  loans  by  national  banks  are 
determined  under  Federal  law.  See  12  U.S.C.  85 
and  1735f-7a;  12  CFR  7.4001.  State  laws  purporting 
to  regulate  national  bank  fees  and  charges  that  do 
not  constitute  interest  are  addressed  in  12  CFR 
7.4002. 

^  But  see  the  distinction  drawn  by  the  Supreme 
Court  in  Easton  v.  Iowa.  188  U.S.  220,  238  (1903) 
between  "crimes  defined  and  punishable  at 
comnlon  law  or  by  the  general  statutes  of  a  State" 
and  "crimes  and  offences  cognizable  under  the 
authority  of  the  United  States."  The  Court  stated 
that  "lujndoubtedly  a  State  has  the  legitimate 
power  to  define  and  punish  crimes  by  general  laws 
applicable  to  all  persons  within  its  jurisdiction! 
*   *   "  But  it  is  without  lawful  power  to  make  such 
special  laws  applicable  to  banks  organized  and 
operating  under  the  laws  of  the  United  States."  Id. 
at  239  (holding  that  Federal  law  governing  the 
operations  of  national  banks  preempted  a  state 
criminal  law  prohibiting  insolvent  banks  from 
accepting  deposits).  ..,    ^,-  '     ?     •;. 
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DEPARTMENT  OF  ENERGY 

Federal  €nergy  Regulatory 
Commission 

18  CFR  Part  284 

[Docket  No.  RM03-1 0-000] 

Amendments  to  Blanket  Sales 
Certificates;  Extension  of  Comment 
Period 

July  25,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Conunission,  DOE. 

ACTION:  Notice  of  proposed  rulemaking; 

extension  of  comment  period. 

SUMMARY:  On  June  26,  2003.  the  Federal 
Energy  Regulatory  Commission  issued  a 
Notice  of  Proposed  Rulemaking  (NOPR) 
(68  FR  40207.  July  7.  2003)  seeking 
comments  on  amending  the  blanket 
certificates  for  imbundled  gas  sales 
services  held  by  interstate  natural  gas 
pipelines  and  the  blanket  marketing 
certificates  held  by  persons  making 
sales  for  resale  of  gas  at  negotiated  rates 
in  interstate  commerce.  The  date  for 
filing  comments  is  being  extended  at  the 
request  of  various  interested  parties. 
DATES:  Comments  on  issues  posed  by 
the  NOPR  shall  be  filed  on  or  before 
August  18,  2003.  Reply  comments  shall 
be  filed  on  or  before  September  18, 
2003. 

ADDRESSES:  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magalie  R.  Salas,  Secretary  888  First 
Street.  NE..  Washington.  DC  20426,. 
(202)  502-8400. 

On  July  23  and  24.  2003  Duke  Energy 
Corporation  (Duke)  and  Public  Service 
Electric  and  Gas  Company  (PSE&G)  filed 
respective  motions  for  a  60-day 
extension  of  time  for  the  filing  of  initial 
comments  in  response  to  the 
Commission's  Notice  of  Proposed 
Rulemaking  (NOPR)  regarding  blanket 
sales  certificates,  issued  June  26.  2003. 
in  the  above-docketed  proceeding.  In 
their  motions,  Duke  and  PSE&G  state 
that  permitting  a  60-day  extension  to 
comment  will  allow  interested  parties  to 
adequately  review,  analyze  and 
formulate  appropriate  and  constructive 
comments  for  the  Commission  to 
consider  in  its  final  rule  on  amendments 
to  blanket  sales  certificates. 

Upon  consideration,  notice  is  hereby 
given  that  the  time  for  filing  initial 
comments  in  response  to  the 
Commission's  June  25,  2003  NOPR  is 
extended  from  August  6,  2003.  to  and 
including  August  18.  2003.  Reply 


comments  shall  be  filed  on  or  before 
September  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-19879  Filed  8-4-03;  8:45  am) 

nUJNG  CODE  6717-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  310  and  334 
[Docket  No.  1978N-036L1 
RIN  0910-AA01 

Laxative  Drug  Products  for  Over-the- 
Counter  Human  Use;  Proposed 
Amendment  to  the  Tentative  Final 
Monograph 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  reopening  the 
administrative  record  and  proposing  to 
amend  the  tentative  final  monograph 
(proposed  rule)  for  over-the-coimter 
(OTC)  laxative  drug  products  to 
reclassify  the  bulk-forming  laxative 
psyllium  ingredients  (psyllium 
(hemicellulose).  psylliimi  hydrophiUc 
mucilloid.  psyllium  seed,  psyllium  seed 
(blond)),  psylliimi  seed  husks,  plantago 
ovata  husks,  and  plantago  seed))  in  a 
granular  dosage  form  from  Category  I 
(generally  recognized  as  safe  and 
effective  and  not  misbranded)  to 
Category  II  (not  generally  recognized  as 
safe  and  effective  or  misbranded).  The 
granular  dosage  form  affected  by  this 
proposal  includes,  but  is  not  limited  to, 
any  granules  that  are  swallowed  dry 
prior  to  drinking  liquid;  any  granules 
that  are  dispersed,  suspended,  or 
partially  dissolved  in  liquid  prior  to 
swallowing;  any  granules  that  are 
chewed,  partially  chewed,  or  unchewed, 
and  then  washed  down  (or  swallowed) 
with  liquid;  and  any  granules  that  are 
sprinkled  over  food.  FDA  is  issuing  this 
proposed  rulemaking  after  considering 
data  and  information  on  the  safety  of 
some  currently  marketed  products 
containing  psylliiun  in  a  granular 
dosage  form.  This  proposed  rulemaking 
does  not  apply  to  nongranular  dosage 
forms  of  psyllium,  such  as  powders. 
FDA  has  determined  that  psyllium  in  a 
granular  dosage  form  presents  an 
unacceptable  safety  risk  to  consumers 
because  esophageal  obstruction 
continues  to  occur  despite  currently 
required  label  warnings  and  directions. 


This  proposal  is  part  of  FDA's  ongoing 
review  of  OTC  drug  products. 
DATES:  Submit  written  or  electronic 
comments  by  November  3,  2003;  submit 
written  or  electronic  comments  on  the 
FDA's  economic  impact  determination 
by  November  3,  2003.  See  section  DC  for 
the  effective  date  of  any  final  rule  that 
may  publish  based  on  this  proposal. 
ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville.  MD  20852.  Submit 
electronic  comments  to  bttp:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlene  Solbeck,  Center  for  Drug 
Evaluation  and  Research  (HFD-560), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-2222. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  advance  notice  of  proposed 
rulemaking  (ANPRM)  for  OTC  laxative, 
antidiarrheal,  emetic,  and  antiemetic 
drug  products  (40  FR  12902  at  12906, 
March  21, 1975),  the  advisory  review 
panel  on  OTC  laxative,  antidiarrheal, 
emetic,  and  antiemetic  drug  products 
(the  Panel)  recommended  Category  I 
status  for  the  OTC  bulk  laxative 
psyllium  ingredients,  which  include 
plantago  seed,  plantago  ovata  husks, 
psyllium  (hemicellulose),  psyllium 
hydrophilic  mucilloid.  psyllium  seed, 
psyllium  seed  (blond),  and  psyllium 
seed  husks.  FDA  concurred  with  the 
Panel's  Category  I  classification  of  these 
ingredients  in  the  tentative  final 
monograph  (TFM)  published  in  the 
Federal  Register  of  January  15. 1985  (50 
FR  2124  at  2152). 

In  the  ANPRM,  the  Panel 
recommended  a  warning  statement 
(§  334.52(a)(1)  21  CFR  334.52(a)(1))  for 
bulk  forming  laxatives  that  advised 
drinking  a  full  glass,  8  ounces  (oz).  of 
liquid  with  each  dose  and  direction 
statements  (§  334.10(f))  advising 
adequate  fluid  intake.  The  Panel 
concluded  that  adequate  fluid  intake' 
was  necessary  for  the  proper  use  of 
bulk-forming  laxatives  because 
esophageal  and  intestinal  obstruction 
had  occurred  from  ingesting  bulk- 
forming  laxatives  with  insufficient 
water  or  in  the  presence  of  certain 
disease  conditions  (40  FR  12902  at 
12908).  FDA  discussed  the  risk  of 
esophageal  obstruction  from  certain 
bulk  laxative  ingredients,  including 
water-soluble  gums,  and  the  need  for 
adequate  fluid  intake  (8  oz)  with  each 
dose  in  comments  36  and  37  of  the  TFM 
(50  FR  2124  at  2131  and  2132).  FDA 
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proposed  the  direction  "Drink  a  full 
glass  (8  oz)  o:  liquid  with  each  dose"  to 
define  adequate  fluid  intake. 

In  the  Federal  Register  of  October  1, 
1986(51  FR  2  5136).  FDA  amended  the 
TFM  and  pro  )osed  that  bulk  laxative 
ingredients  bi  administered  in  divided 
doses  rather  t  lan  a  single  daily  dose. 
The  amendm(  mt  was  based  on  data  that 
indicated  the  maximum  daily  dose  of 
some  bulk  lax  atives  was  so  large  that  it 
may  pose  a  rii  k  of  esophageal 
obstruction  if  taken  at  one  time  (51  FR 
35136). 

After  receiv  ing  reports  of  cases  of 
esophageal  oh  struction  due  to  ingestion 
of  laxative  pre  ducts  containing  water- 
soluble  gums,  hydrophilic  gums,  and 
hydrophilic  n  ucilloids,  including 
psyllium,  FD/  published  a  proposed 
rule  in  the  Fe<  eral  Register  of  October 
30.  1990  (55  F  ?  45782),  to  require  a 
warning  in  th«  labeling  of  all  OTC  drug 
products  conti  lining  water-soluble  gums 
as  active  ingredients.  FDA  added  the 
warning  to  ale  rt  users  to  take  adequate 
fluid  and  to  a\  oid  using  these  products 
if  the  person  h  id  previously 
experienced  a  ly  difficulty  in 
swallowing.  F  )A  published  a  final  rule 
requiring  new  warning  and  direction 
statements  in  « le  Federal  Register  of 
August  26,  19<  3  (58  FR  45194)  and 
amended  that  i  ule  in  the  Federal 
Register  of  Ma  ch  17,  1999  (64  FR  13254 
at  13292).  The  current  warnings  and 
directions  (in  {  201.319(b)  (21  CFR 
201.319(b))  stae: 

■"Choking"  [hi  [hiighted  in  bold  type]: 
Taking  this  prod  ict  without  adequate  fluid 
may  cause  it  to  s  veil  and  block  your  throat 
or  esophagus  an(  may  cause  choking.  Do  not 
take  this  produci  if  you  have  difficulty  in 
swallowing.  If  yc  u  experience  chest  pain, 
vomiting,  or  diffi  :ulty  in  swallowing  or 
breathing  after  ta  cing  this  product,  seek 
immediate  medit  al  attention;"  and 

"'Directions'  [I  ighlighted  in  bold  type]:" 
(Select  one  of  tht  following,  as  appropriate: 
"Take"  or  "Mi*"  "this  product  (child  or 
adult  dose)  with  it  least  8  ounces  (a  full 
glass)  of  water  or  other  fluid.  Taking  this 
product  without  inough  liquid  may  cause 
choking.  See  cho  dng  warning." 

n.  Adverse  Eve  nts  Regarding  Psyllium 
Ingredients  in  j  Granular  Dosage  Form 

A  granular  d(  sage  form  of  psyllium, 
as  a  single  ingn  dient  product  or  a 
combination  product  containing 
psyllium  (82  percent)  and  senna  (18 
percent),  was  ir  troduced  into  the  OTC 
market  around  [979.  In  1989.  a  major 
manufacturer  o  psyllium  granular 
dosage  form  pre  ducts  reported  to  FDA 
61  cases  of  esophageal  obstruction  and 
choking  that  oci  :urred  between  February 
1980  and  Decer  iber  1988  (Ref.  1).  No 
deaths  occurrec  ,  but  these  reports 
indicated  that  1 }  people  were 


hospitalized  and  31  people  required 
■    medical  intervention  in  the  form  of 
endoscopy  to  dislodge  the  esophageal 
obstructions.  The  same  manufacturer 
had  submitted  a  comment  in  1985  (Ref. 
2)  to  the  laxative  TFM  stating  that 
consumer  labeling  of  psyllium 
containing  laxatives  should:  (1)  State 
that  bulk-forming  laxatives  have  the 
potential  to  block  the  esophagus, 
particularly  in  the  presence  of 
esophageal  narrowing  or  when 
consumed  with  insufficient  liquid.  (2) 
bear  a  warning  to  drink  sufficient 
amounts  of  fluid.  (3)  advise  people  with 
esophageal  narrowing  against  using  the 
product,  and  (4)  direct  individuals  who 
experience  esophageal  obstruction, 
regurgitation,  and  difficulty  swallowing 
to  seek  immediate  medical  attention.  In 
response  to  the  conunent  (Ref.  3).  FDA 
suggested  that  the  cases  of  esophageal 
blockage  may  be  related  to  the 
manufacturer's  directions  for  use,  which 
instruct  consumers  to  place  the  granules 
in  the  mouth  and  swallow,  without 
chewing,  prior  to  drinking  liquid.  FDA 
noted  that  other  psyllium-containing 
OTC  laxative  drug  products  are  mixed 
into  liquid  or  food  or,  in  the  case  of 
wafers  and  chewable  tablets,  chewed 
before  swallowing.  FDA  indicated  that  it 
did  not  consider  the  manufactiuer's 
directions  for  its  products  adequate  to 
provide  for  their  "safe  OTC  use"  and 
suggested  that,  to  retain  OTC  status,  the 
manufacturer  should  consider 
reformulating  the  products  to  be 
suspended  in  "no  less  than  8  ounces  of 
liquid  per  dose  prior  to  consumption" 
or  provide  more  specific  labeling 
information  indicating  that  the  product 
is  "not  to  be  taken  directly  by  spoon  or 
swallowed  dry."  FDA  stated  that  the 
manufacturer's  products  might  require  a 
new  drug  application  (NDA)  for  use 
under  medical  supervision.  FDA 
mentioned  other  reports  of  esophageal 
obstruction  and  asphyxiation  associated 
with  the  ingestion  of  water-soluble 
gums,  hydrophilic  gums,  and 
hydrophilic  mucilloids,  including 
psyllium. 

In  response  to  FDA's  concerns  (Ref. 
4),  the  manufacturer  noted  that  it  took 
the  following  actions  to  resolve  the 
problems  of  esophageal  obstruction  and 
choking:  (1)  In  1985.  the  directions -for 
use  were  modified  to  emphasize  the 
need  to  have  adequate  fluid  intake,  (2) 
a  patient  package  insert  was  placed 
inside  each  package  stressing  the 
importance  of  taking  sufficient  liquid, 
and  (3)  a  "dear  doctor"  letter  was  issued 
in  February  1985  to  U.S.  physicians 
calling  attention  to  the  need  for 
adequate  fluid  intake  to  avoid  the  risk 
of  esophageal  obstruction.  The 


manufactiuer  stated  that  only  15  of  the 
61  cases  occurred  after  it  took  these 
actions. 

As  noted  previously,  on  August  26, 
1993,  FDA  published"  a  final  rule  in  the 
Federal  Register  requiring  warning  and 
direction  statements  in  the  labeling  of 
all  OTC  drug  products  containing  water- 
soluble  gums  as  active  ingredients, 
including  psyllium.  Additional 
warnings  and  directions  were  added  to 
alert  users  to  consume  adequate  fluid 
and  to  avoid  using  such  products  if  the 
person  had  previously  experienced  any 
difficulty  in  swallowing. 

Despite  the  new  required  warnings 
and  directions  and  other  labeling 
changes  initiated  by  the  manufactiuer, 
FDA  continued  to  receive  reports  of 
choking  and  esophageal  obstruction 
associated  with  psyllium,  particularly 
the  granular  dosage  form.  In  November 
'2000,  FDA  reviewed  reports 
(postmarketing  safety  review)  fi-om  its 
adverse  event  reporting  system  (AERS) 
database  and  the  medical  literatiu-e  for 
the  time  between  1966  and  2000  (Ref. 
5).  FDA  identified  98  reported  cases  of 
esophageal  obstruction  and  choking 
associated  with  the  use  of  psyllium 
products  (Ref.  6).  Four  deaths  occurred 
and  66  cases  required  medical 
intervention  and/or  iiospitalization.  Of 
these  98  cases,  78  (80  percent), 
including  1  death  and  59  cases  that 
required  medical  intervention  and/or 
hospitalization,  were  related  to  the 
granular  dosage  form  that  is  swallowed 
unchewed  while  drinking  liquid. 
Medical  intervention  included 
endoscopy  (in  41  cases),  esophageal 
dilatation,  surgery,  nasogastric  tube, 
Heimlich  maneuver,  and  polypectomy 
snare.  The  mean  age  in  these  cases  (27 
cases  not  reporting  age)  was  69  years. 
Possible  risk  factors  were  identified  in 
52  percent  of  the  cases,  although  there 
were  37  cases  with  no  reported  or 
apparent  risk  factors. 

FDA  also  identified  13  (11  percent) 
cases  of  choking-related  events  (and  two 
cases  of  esophageal  obstruction  (2 
percent))  related  to  a  powder  or  wafer 
psyllium  product.  The  label  of  these 
products  stated  that  the  powder  should 
be  mixed  with  8  oz  of  liquid  and  the 
wafers  should  be  consumed  with  8  oz  of 
liquid.  The  mean  age  in  these  cases  was 
71  years.  There  were  three  deaths  (two 
from  asphyxiation  and  one  from 
bronchus  obstruction)  and  seven  people 
who  required  hospitalization.  Three 
cases  (4  percent)  of  choking  and/or 
difficulty  swallowing  and  four  cases  (5 
percent)  of  esophageal  obstruction  were 
related  to  the  use  of  another  psyllium 
product  available  as  a  powder  or  toasted 
granules.  The  product  directions 
indicated  to  mix  the  powder  with  liquid 
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and  sprinkle  the  granules  on  food.  All 
seven  cases  (mean  age  was  64  years) 
required  hospitalization. 

Although  mese  reports  indicate  there 
were  fewer  deaths  related  to  the 
granular  dosage  form  that  was 
swallowed  imchewed  while  drinking 
liquid  (one  out  of  four),  there  were 
significantly  more  overall  cases  of 
esophageal  obstruction  (78  out  of  98) 
and  cases  that  required  medical 
intervention  (59  out  of  66)  with  this 
dosage  form. 

In  January  2001,  FDA  requested  and 
obtained  updated  adverse  event  reports 
from  a  ciuxent  major  manufactiuer  of 
psylliimi  laxative  products  in  granular 
dosage  form  for  the  time  period  between 
January  1999  and  January  2001  (Ref.  7). 
In  April  2002,  FDA  received  an  update 
from  this  manufacturer  for  the  time 
period  after  January  2001  (Ref.  8).  This 
manufactiu-er's  product  labeling 
contained  the  following  directions: 

(1)  Moisten  your  mouth  with  a  drink  of 
water  or  any  cool  beverage,  (2)  Place  a 
teaspoonful  of  granules  on  your  tongue.  If 
you  prefer,  take  only  a  partial  teaspoonful  at 
a  time,  (3)  Without  chewing,  wash  granules 
down  with  water  or  any  cool  beverage,  (4) 
Repeat  steps  1-3  until  the  recommended 
dose  has  been  swallowed.  Be  sure  to  drink 
at  least  8  ounces  of  cool  liquid. 

FDA's  reviews  (Refs.  9  and  10)  of 
these  reports  identified  44  additional 
cases  of  adverse  events  related  to 
esophageal  obstruction  between  January 
1999  and  May  2002.  No  deaths  were 
reported,  but  13  of  the  reported  cases 
were  considered  serious  events 
requiring  medical  intervention  (11 
underwent  endoscopy).  The  adverse 
event  reports  suggested  that  most  of  the 
people  using  the  products  followed  the 
directions  on  the  label  (information  on 
the  dose  taken  was  available  in  36  out 
of  44  cases).  Most  people  (27  out  of  35) 
took  sufficient  fluid  with  the  product, 
while  insufficient  fluid  intake  may  have 
contributed  to  the  esophageal 
obstruction  in  7  cases. 

In  summary,  FDA  has  received  142 
cases  of  adverse  events  regarding 
esophageal  obstruction  and  choking 
associated  with  psylliiun  between  1966 
and  May  2002.  Of  these  142  cases,  59 
occurred  after  publication  of  the  1993 
required  warning  (58  FR  45194)  with  45 
reported  to  have  occurred  during  the 
last  3  years  alone.  Eleven  of  these  45 
reported  cases  (25  percent)  involved 
hospitalization  and/or  the  need  for 
invasive  procediu-es.  ■ 

Based  on  the  data  reviewed,  and 
despite  the  warnings  it  has  mandated, 
FDA  now  believes  that  there  still  exists 
a  significant  safety  problem  with 
esophageal  obstruction  associated  with 
psyllium  laxative  products  in  granular 
dosage  form,  particularly  products  that 


are  swallowed  dry,  swallowed  partially 
moistened  prior  to  drinking  liquid,  and 
swallowed  unchewed  while  drinking 
liquid.  F'DA  is  concerned  that  a 
consumer  ingesting  this  granular  dosage 
form  is  less  likely  to  drink  adequate 
amounts  of  fluid  with  the  product  than 
a  consiuner  instructed  to  mix  the 
product  in  8  oz  of  fluid  prior  to 
ingestion.  Multiple  labeling  changes, 
includitig  additional  warnings  and 
enhanced  directions  to  take  adequate 
fluid,  have  not  alleviated  this  problem. 
Rather,  the  problem  seems  to  have 
worsened.  Diuring  the  first  10  years  of 
marketing,  61  cases  of  esophageal 
obstruction  were  reported  compared  to 
44  cases  during  the  last  3  years  alone. 
In  addition,  FDA  is  concerned  that  the 
incidence  of  serious  adverse  events  for 
these  products  is  underreported  because 
reporting  for  products  marketed  imder 
an  OTC  drug  monograph  is  not 
currently  mandatory. 

in.  FDA's  Tentative  Conclusion  on  OTC 
Psyllium  Ingredients  in  a  Granular 
Dosage  Form 

FDA  now  considers  OTC  laxative 
drug  products  containing  psyllium 
ingredients  in  granular  dosage  form  as 
presenting  an  unacceptable  health  risk 
to  consumers.  These  drug  products 
include,  but  are  not  limited  to:  (1)  Any 
granules  that  are  swallowed  dry  prior  to 
drinking  liquid,  (2)  any  granules  that  are 
dispersed,  suspended,  or  partially 
dissolved  in  liquid  prior  to  swallowing, 
(3)  any  granules  that  are  chewed, 
partially  chewed,  or  unchewed,  and 
then  washed  down  (or  swallowed)  with 
liquid,  and  (4)  any  granules  that  are 
sprinkled  over  food. 

FDA  continues  to  receive  reports  of 
esophageal  obstruction  and  choking 
associated  with  these  products  despite 
the  warning  and  direction  statements 
required  for  all  water  soluble  gums  in 
§  201.319.  Therefore,  due  to  the 
significant  safety  risk  these  products 
pose,  FDA  is  proposing  to  reclassify 
bulk  laxative  psyllium  ingredients  in 
granular  dosage  form  from  Category  1 
(monograph)  to  Category  n 
(nonmonograph).  FDA  proposes  to  add 
these  ingredients  in  granular  dosage 
form  to  the  list  of  bulk  laxatives  in 
§310.545(a)(12){i)(2lCFR 
310.545(a)(12)(i))  and  to  amend 
proposed  §  334.10  (bulk-forming 
laxative  active  ingredients)  to  exclude 
the  granular  dosage  form- 
Mandating  warnings  in  an  OTC  drug 
monograph  does  not  require  a  finding 
that  any  or  all  of  the  OTC  drug  products 
covered  by  the  monograph  actually 
caused  an  adverse  event,  and  FDA  does 
not  find  so.  Nor  does  FDA's  requirement 
of  warnings  repudiate  the  prior  OTC 


drug  regulations  and  monograph 
rulemakings  under  which  the  affected 
drug  products  have  been  lawfully 
marketed.  Rather,  as  a  consumer 
protection  agency,  FDA  has  detennined 
that  warnings  are  necessary  to  ensure 
that  OTC  drug  products  continue  to  be 
safe  and  effective  for  their  labeled 
indications  imder  ordinary  conditions 
of  use  as  those  terms  are  defined  in  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act).  This  judgment  bedances  the 
benefits  of  these  drug  products  against 
their  potential  risks  (see  §  330.10(a)  21 
CFR  330.10(a)).  In  the  current  situation. 
FDA  has  determined  that  warnings  are 
not  adequate  to  address  the  significant 
safety  risks  that  these  products  pose. 

FDA's  decision  to  act  in  this  instance 
need  not  meet  the  standard  of  proof 
required  to  prevail  in  a  private  tort 
action  [Glastetterv.  Novartis 
Pharmaceuticals,  Corp.,  252  F.3d  986, 
991  (8th  Cir.  2001)).  To  mandate 
warnings  or  take  similar  regulatory 
action,  FDA  need  not  show,  nor  do  we 
allege,  actual  causation.  For  an 
expanded  discussion  of  case  law 
supporting  FDA's  authority  to  require 
such  warnings,  see  "Labeling  of 
Dipheidiydramine-Containing  Drug 
Products  for  Over-the-Counter  Human 
Use,  final  rule"  (67  FR  72555,  December 
6.  2002). 

Accordingly,  if  a  final  rule  based  on 
this  proposal  issues  any  drug  product 
containing  any  psyllium  ingredients  in 
granular  dosage  form  will  be  considered 
nonmonograph  and  misbranded  under 
section  502  of  the  act  (21  U.S.C.  352). 
This  type  of  drug  product  would  also  be 
considered  a  new  drug  under  section 
201(p)  of  the  act  (21  U.S.C.  321(p))  for 
which  an  approved  application  luider 
section  505  of  the  act  (21  U.S.C.  355), 
and  set  forth  in  part  314  of  the 
regulations,  is  required  for  marketing.  If 
a  final  rule  is  based  on  this  proposal 
issues,  it  would  apply  to  any  OTC  drug 
product  containing  psyllium  ingredients 
in  granular  dosage  form  that  is  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  commerce 
after  the  effective  date  of  the  final  nde. 
Further,  any  OTC  drug  product  that  was 
previously  initially  introduced  or 
initially  delivered  for  introduction  into 
interstate  commerce  could  not  then  be 
repackaged  or  relabeled  after  the 
effective  date  of  the  final  rule.    , 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
proposed  rule  imder  Executive  Order 
12866,  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601-12),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
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benefits  of  av  lilable  regulatory 
■  alternatives  a  ad,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  tl  lat  maximize  net  benefits 
(including  pc  tential  economic, 
environment!  1,  public  health  and  safety, 
and  other  ad\;antages;  distributive 
impacts;  and  equity).  Under  the 
Regulatory  Fl  jxibility  Act.  if  a  rule  has 
a  significant  e  conomic  impact  on  a 
substantial  ni  mberx)f  small  entities,  an 
agency  must  j  nalyze  regulatory  options 
that  would  m  nimize'any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a  of  the  Unfunded 
Mandates  Ref  )rm  Act  of  1995  requires 
that  agencies  )repare  a  written 
statement  of  a  iticipated  costs  and 
benefits  befori  i  proposing  any  rule  that 
may  result  in  m  expenditure  in  any  one 
year  by  state,   ocal,  and  tribal 
governments,  n  the  aggregate,  or  by  the 
private  sector,  of  $100  million  (adjusted 
annually  for  inflation). 

FDA  believe  s  that  this  proposed  rule 
is  consistent  v  ith  the  principles  set  out 
in  Executive  C  rder  12866  and  in  these 
-  two  statutes.  1  he  proposed  rule  is  not  a 
significant  reg  ilatory  action  as  defined 
by  the  Executi  /e  order  and  so  is  not 
subject  to  revi  iw  under  the  Executive 
order.  The  Un  unded  Mandates  Reform 
Act  of  1995  dc  3s  not  require  FDA  to 
prepare  a  state  nent  of  costs  and  benefits 
for  this  propos  3d  rule,  because  the 
proposed  rule  s  not  expected  to  result 
in  any  1-year  e  <penditures  tha(  would 
exceed  $100  m  illion  adjusted  for 
inflation.  The  (  urrent  inflation  adjusted 
statutory  thres  lold  is  about  SI  10 
inillion. 

The  purpose  of  this  proposed  rule  is 
to  establish  conditions  under  which 
OTC  bulk-form  ing  laxative  psyllium 
ingredients  in  i  granular  dosage  form 
are  not  general  y  recognized  as  safe  and 
effective.  FDA' ;  drug  listing  system 
(DLS)  identifie:  i  nine  currently  marketed 
OTC  laxative  d  ng  products  containing 
psyllium  ingre(  lients  in  granular  dosage 
form  and  FDA  s  aware  of  at  least  one 
other  product  r  ot  in  its  DLS.  One 
manufacturer  c  irrently  markets  three 
stock  keeping  t  nits  (SKUs)  (individual 
products,  packi  ges,  and  sizes)  of  the 
granular  dosage  form  that  requires  the 
product  to  be  s'  vallowed  dry  while 
drinking  liquid  two  manufacturers 
market  two  SKI  Js  each,  and  one 
manufacturer  n  arkets  one  SKU.  It  is 
likely  that  there  may  be  a  few  additional 
products  that  ai  e  currently  not  included 
in  FDA's  DLS. '  'his  proposed  rule,  when 
finalized,  will  r  jsult  in  the 
reformulation  o  r  removal  of  probably 
less  than  a  doze  n  products. 
•  Reformulat  on  Costs 
Some  manufa  cturers  may  elect  not  to 
reformulate  (i.e  ,  they  may  elect  to 


discontinue  marketing  of  the  product). 
For  those  products  that  need 
reformulation,  the  cost  can  be 
significant.  The  cost  to  reformulate  a 
product  will  vary  greatly  depending  on 
the  nature  of  the  change  in  the 
formulation,  the  product,  the  process, 
and  the  size  of  the  firm.  A  manufacturer 
may  elect  to  change  the  dosage  form  of 
the  psyllium  product  or  to  substitute 
other  monograph  ingredients.  This 
would  require  the  manufacturer  to  redo 
the  validation  (product,  process,  new 
supplier),  conduct  stability  tests,  change 
master  production  records  in  order  to 
insure  compliance  with  good 
manufacturing  practice,  and,  for  some 
dosage  forms,  conduct  palatability  tests. 
(See  section  501(a)(1)(B)  of  the  act  (21 
U.S.C.  351(a)(1)(B)  and  21  CFR  parts  210 
and  211.)  FDA  estimates  the  cost  of 
reformulation  to  range  from  $100,000  to 
$500,000  per  product.  Therefore,  if  10 
products  are  reformulated,  the  midpoint 
of  the  cost  estimate  implies  total  costs 
of  $3,000,000.  However,  FDA  believes 
the  total  costs  will  be  much  smaller 
because  not  all  manufacturers  will  elect 
to  reformulate  and  some  may  choose  to 
discontinue  a  product  line  if  sales  are 
too  low  to  justify  the  added  cost,  and/ 
or  they  also  produce  substitute  products 
that  do  not  require  reformulation. 
Manufacturers  may  also  elect  to 
purchase  reformulated  products  from 
another  manufacturer  and  then  be  a 
distributor  of  that  product.  Competitive 
market  forces  and  increased  public 
awareness  of  a  potential  safety  hazard  of 
these  ingredients  in  a  granular  dosage 
form  would  most  likely  lead  all 
manufacturers  to  move  to  alternative 
products  over  time. 
•  Relabeling  Costs 
Manufacturers  of  these  products  will 
also  incur  costs  to  relabel  their  products 
to  reflect  the  new  formulation.  Estimates 
of  relabeling  costs  vary  greatly  and 
range  from  $3,000  to  $5,000  per  SKU 
depending  on  whether  the  products  are 
nationally  branded  or  private  label.  FDA 
estimates  that  manufacturers  with  more 
than  one  affected  SKU  will  likely 
discontinue  one  or  more  SKUs.  If  some 
SKUs  are  discontinued.  FDA  estimates 
that  only  three  to  six  SKUs  will  need  to 
be  relabeled  as  a  result  of  reformulation. 
If  these  SKUs  are  relabeled,  the  total 
one-time  cost  of  relabeling  could  range 
from  $9,000  (three  SKUs  x  $3,000)  to 
$30,000  (six  SKUs  x  $5,000).  This 
relabeling  cost  should  not  be  a 
significant  economic  impact  on  a 
substantial  number  or  small  entities. 

Some  manufacturers  may  choose  to 
submit  an  NDA  deviation  for  their 
psyllium  product  in  accordance  with 
§  330.11.  Overall,  there  may  be  fewer 


costs  incurred  by  this  process  than  by 
submission  of  a  full  NDA. 

Because  these  products  must  be 
manufactured  in  compliance  with  the 
pharmaceutical  current  good 
manufacturing  practices  (21  CFR  parts 
210  and  211),  all  firms  have  the 
necessary  skills  and  personnel  to 
perform  the  tasks  of  reformulation, 
validiation,  and  relabeling  either  in- 
house  or  by  contractual  arrangement. 
The  rule  will  not  require  any  new 
reporting  and  recordkeeping  activities. 
No  additional  professional  skills  are 
needed. 

•  Regulatory  Alternatives  Considered 
FDA  considered  but  rejected  the 
following  additional  alternatives:  (1) 
Leave  these  products  in  the  monograph, 
and  (2)  an  exemption  from  coverage  for 
small  entities.  FDA  does  not  consider 
either  of  these  approaches  acceptable 
because  they  do  not  assure  that 
consumers  v/ill  have  safe  OTC  psyllium 
laxative  drug  products  in  a  granular 
dosage  form.  FDA  does  not  believe  that 
there  are  any  significant  alternatives  to 
the  proposed  rule  that  would  adequately 
provide  for  the  safe  use  of  these  OTC 
drug  products. 

FDA  does  hot  believe  that  this 
proposed  rule  would  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  However.  FDA 
recognizes  the  uncertainty  of  its 
estimates  with  respect  to  the  number  of 
affected  small  entities  and  products,  as 
well  as  the  economic  impact  of  the  rule 
on  those  small  entities.  Thus,  this 
economic  analysis,  together  with  other 
relevant  sections,  serves  as  FDA's  initial 
regulatory  flexibility  analysis. 

Finally,  FDA  specifically  invites 
public  comment  regarding  any 
substantial  or  significant  economic 
impact  that  this  proposed  rule  would 
have  on  OTC  laxative  drug  products 
containing  psyllium  ingredients  in  a 
granular  dosage  form.  Types  of  impact 
may  include,  but  are  not  limited  to,  the  » 
costs  associated  with  reformulation, 
relabeling,  or  repackaging.  Comments 
regarding  the  impact  of  this  rulemaking 
on  OTC  laxative  drug  products 
containing  these  ingredients  should  be 
accompanied  by  appropriate 
documentation.  FDA  is  providing  a 
period  of  90  days  from  the  date  of 
publication  of  this^)roposed  rule  in  the 
Federal  Register  for  comments  on  this 
subject  to  be  developed  and  submitted. 
FDA  will  evaluate  any  comments  and 
supporting  data  that  are  received  and 
will  reassess  the  economic  impact  of 
this  rulemaking  in  the  preamble  to  the 
final  rule. 
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V.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  any 
relabeling  resulting  from  this  proposed 
rule  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget 
because  it  does  not  constitute  a 
"collection  of  information"  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.).  Rather,  the 
relabeling  statements  are  in  the  TFM  for 
OTC  laxative  drug  products  (50  FR  2124 
and  51  FR  35136)  and  are  a  "public 
disclosure  of  information  originally 
supplied  by  the  Federal  government  to 
the  recipient  for  the  purpose  of 
disclosure  to  the  public"  (5  CFR 
1320.3(c)(2)). 

VI.  Environmental  Impact 

FDA  has  determined  under  21  CFR 
25.31(a)  that  this  action  is  of  a  type  that 
does  not  individually  or  cumulatively 
have  a  significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Vn.  Federalism 

FDA  has  analyzed  this  proposed  nde 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  FDA 
tentatively  concludes  that  the  proposed 
rule  does  not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order,  and,  consequently, 
a  federalism  summary  impact  statement 
has  not  been  prepared. 

Vm.  Request  for  Conunents 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (see 
ADDRESSES)  written  or  electronic 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
comments  or  two  paper  copies  of  any 
mailed  comments,  except  that 
individuals  may  submit  one  paper  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document  and  may  be 
accompanied  by  a  supporting 
memorandum  or  brief.  Received 
comments  may  be  seen  in  the  Division 
of  Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

IX.  Proposed  Effective  Date 

FDA  is  proposing  that  any  final  rule 
that  may  issue  based  on  this  proposal 


become  effective  180  days  after  its  date 
of  publication  in  the  Federal  Register. 

X.  References 

The  following  references  are  on 
display  in  the  Division  of  Dockets 
Management  (see  ADDRESSES)  under 
Docket  No.  78N-036L,  imless  otherwise 
noted,  and  may  be  seen  by  interested 
persons  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

1.  Adverse  Drug  Reaction  Reports,  Ref.  7  in 
OTC  vol.  AF,  Docket  No.  90N-0200,  Division 
of  Dockets  Management.  ? 

2.  Comment  No.  COOIOO. 

3.  Comment  No.  LET45. 

4.  Comment  No.  LET46. 

5.  Adverse  Event  Reports  from  1966  to 
2000  for  Psyllium  Laxative  Products 
(Perdiem.  Metamucil,  and  Serutan)  collected 
by  FDA's  Office  of  Compliance,  in  OTC  vol. 
090TFM6. 

6.  FDA,  Office  of  Postmarketing  Drug  Risk 
Assessment  (OPDRA)  (Project  ID  (PID) 
000607)  regarding  Psyllium  Laxative 
Products  Associated  with  Esophageal 
Obstruction  and  Choking,  November  17, 
2000,  in  OTC  vol.  090TFM6. 

7.  Adverse  Event  Reports  from  January 

1999  to  January  2001  for  Overnight  Relief 
PERDIEM  and  Fiber  Therapy  PERDIEM 
collected  by  FDA's  Office  of  Compliance  in 
January  2001,  in  OTC  vol.  090TFM6. 

8.  Adverse  Event  Reports  from  October 

2000  to  January  2002  for  Overnight  Relief 
PERDIEM  and  Fiber  Therapy  PERDIEM 
collected  by  FDA's  Office  of  Compliance  in 
April  2002!  in  OTC  vol.  090TFM6. 

9.  FDA,  Cases  of  Esophageal  Obstruction 
Associated  with  PERDIEM  (January  1999  to 
January  2001),  in  OTC  vol.  090TFM6. 

10.  FDA,  OPDRA  Postmarketing  Safety 
Review  (PID  D020201)  regarding  Senokot  and 
Psyllium  Laxative  Products  Associated  with 
Esophageal  Obstruction  and  Choking,  May 
15.  2002,  in  OTC  vol.  090TFM6. 

List  of  Subjects 

21  CFR  Part  310 

Administrative  practice  and 
procedure.  Drugs,  Labeling,  Medical 
devices,  Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  334 

Labeling.  Over-the-counter  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  parts  310  and  334  (as  proposed 
in  the  Federal  Register  of  January  15, 
1985  (50  FR  2124).  October  1,  1986  (51 
FR  35136),,September  2, 1993  (58  FR 
46589),  March  31,  1994  (59  FR  15139). 
September  2, 1997  (62  FR  46223),  May 
21, 1998  (63  FR  27886).  and  June  19, 
1998  (63  FR  33592)),  be  amended  as 
follows: 


PART  310— NEW  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  310  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331.  351.  352, 
353,  355,  360b-360f,  360j,  361(a),  371.  374-, 
375,  379e,  42  U.S.C.  216,  241.  242(a).  262, 
263b-263n. 

2.  Section  310.545  is  amended  by 
redesignating  paragraph  (a)(12)(i)  as 
paragraph  (a)(12)(i)(A),  by  adding  new 
paragraph  (a)(12){i)(B),  by  revising 
paragraph  (d)  introductory  text  and 
paragraph  (d)(1),  and  by  adding  new 
paragraph  (d)(38)  to  read  as  follows: 

§  31 0.545  Drug  products  containing  active 
ingredients  offered  over-ttie-counter  (OTC) 
for  certain  uses. 

(a)*  *  * 

(12)*   *   * 

(i){B)  Bulk  laxatives — Approved  as  of 
[date  of  publication  of  final  rule  in  the 
Federal  Register). 

Psyllium  (hemicellulose),  psyllium 
hydrophilic  mucilloid,  psylliimi  seed, 
psyllium  seed  (blond),  psyllium  seed 
husks,  plantago  husks,  plantago  seed,  in 
a  granular  dosage  form  including,  but 
not  limited  to  any  granules  that  are: 

(1)  Swallowed  dry  prior  to  drinking 
liquid, 

(2)  Dispersed,  suspended,  or  partially 
dissolved  in  liquid  prior  to  swallowing, 

(3)  Chewed,  partially  chewed,  or 
unchewed,  and  then  washed  down  (or 
swallowed)  with  liquid,  or 

(4)  Sprinkled  over  food. 

***** 

(d)  Any  OTC  drug  product  that  is  not 
in  compliance  with  this  section  is 
subject  to  regulatory  action  if  initially 
introduced  or  initially  delivered  for 
introduction  into  interstate  conunerce 
after  the  dates  specified  in  paragraphs 
(d)(1)  through  (d)(38)  of  this  section. 

(1)  May  7,  1991,  for  products  subject 
to  paragraphs  (a)(1)  through  (a)(2)(i), 
(a)(3)(i),  (a)(4)(i),  (a)(6)(i)(A), 
(a)(6)(ii)(A),  (a)(7)  (except  as  covered  by 
paragraph  (d)(3)  of  this  section), 
paragraphs  (a)(8)(i).  (a)(10)(i)  through 
(a)(10)(iii).  (a)(12)(i)(A).  (a)(12)(ii) 
through  (a)(12){iv)(A),  (a)(14)  through 
(a)(15)(i).  (a)(16)  through  (a)(18)(i){A). 
(a)(18)(ii)  (except  as  covered  by 
paragraph  (d)(22)  of  this  section), 
paragraphs  (a)(18)(iii),  (a)(18)(iv), 
(a)(18)(v)(A).  and  {a)(18){vi)(A)  of  this 
section. 
***** 

(38)  [Dat6  180  days  after  date  of 
publication  of  final  rule  in  the  Federal 
Register],  for  products  subject  to 
paragraph  (a)(12)(i)(B)  of  this  section. 
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PART  334— LAXATIVE  DRUG 
PRODUCTS  FOR  OVER-THE- 
COUNTER  HUMAN  USE 
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3.  The  authority 
part  334  contipues 


Authority:  21 

355.  360.  i7^ 


citation  for  21  CFR 
to  read  as  follows: 

U.S.C.  321,  351.  352.  353. 


3(4 


t) 


§334.10    [Amefided] 

4.  Section 
laxative  active 
on  January  15 
proposed  to  b< 
paragraph  (f) 
*        *        * 

(f)  Psyllium 
listed  in  §  310^45( 
chapter. 

Dated:  July  25 
Jeffirey  Shuren. 

Assistant  Comm. 
(FR  Doc.  03-198p8 
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amended  by  revising 
read  as  follows: 
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2003. 
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Unit,  Office  of 
Bureau  of  Prisons, 
Washington,  DC 


320 


FOR  FURTHER  INFORMATION  CONTACT: 

Sarah  Qureshi.  Office  of  General 

Counsel,  Bureau  of  Prisons,  phone  (202) 

307-2105. 

SUPPLEMENTARY  INFORMATION: 

What  Wai  This  Rule  Do? 

Through  this  rule,  the  Bureau  will 
revise  its  regulations  in  28  CFR  part  522. 
on  Civil  Contempt  of  Court 
Commitments  (civil  contempt 
commitments). 

Why  Are  We  Making  This  Rule? 

We  are  making  this  rule  to  comply 
with  the  DC  Revitalization  Act,  enacted 
August  5,  1997.  This  Act  makes  the 
Bureau  responsible  for  the  "custody, 
care,  subsistence,  education;  treatment 
and  training"  of  "the  felony  population 
sentenced  pursuant  to  the  District  of 
Columbia  Code"  (DC  Code  offenders). 
(DC  Code  section  24-101  (a)  and  (b).) 

As  a  result  of  absorbing 
approximately  8000  DC  Code  offenders, 
we  revise  our  rules  on  Civil  Contempt 
of  Court  Commitments  to  address  DC 
Code  offenders. 

We  also  revise  this  rule  to  clarify 
existing  provisions  by  using  simpler 
organization  and  language.  To  clarify 
§  522.11,  which  is  long  and 
unnecessarily  complex,  we  divided  it 
into  five  separate  rules  with  clearer 
headings.  For  further  simplification,  we 
remove  language  relating  solely  to 
internal  agency  practices  and 
procedures.  We  do  not,  however,  make 
any  substantive  changes  to  the  current 
rules. 

Where  To  Send  Comments 

You  can  send  written  comments  on 
this  rule  to  the  Rules  Unit.  Office  of 
General  Counsel.  Biueau  of  Prisons,  320 
First  Street,  NW..  Washington.  DC 
20534. 

We  will  consider  comments  we 
receive  during  the  comment  period 
before  we  take  final  action.  We  will  try 
to  consider  comments  we  receive  after 
the  end  of  the  comment  period.  In  light 
of  comments  we  receive,  we  may  change 
the  rule. 

We  do  not  plan  to  have  oral  hearings 
on  this  rule.  All  the  comments  we 
receive  remain  on  file  for  public 
inspection  at  the  above  address. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  "Regulatory  Planning  and 
Review",  section  1(b),  Principles  of 
Regulation.  The  Director  of  the  Biu-eau 
of  Prisons  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866,  section 
3(f),  and  accordingly  this  rule  has  not 


been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Under  Executive 
Order  13132.  this  rule  does  not  have 
sufficient  federalism  implications  for 
which  we  would  prepare  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act     ' 

The  Director  of  the  Bureau  of  Prisons, 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  reviewed  this  regulation. 
By  approving  it,  the  Director  certifies 
that  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  because:  This 
rule  is  about  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  cause  State,  local, 
and  tribal  governments,  or  the  private 
sector,  to  spend  $100,000,000  or  more  in 
any  one  year,  and  it  will  not 
significantly  or  imiquely  affect  small 
governments.  We  do  not  need  to  take 
action  under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regidatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  on  the 
ability  of  United  States  based  companies 
to  compete  with  foreign  based 
companies  in  domestic  and  export 
markets. 

List  of  Subjects  in  28  CFR  Part  522 

Prisoners. 

Harley  G.  Lappin, 

Director,  Bureau  of  Prisons. 

Under  rulemaking  authority  vested  in 
the  Attorney  General  in  5  U.S.C.  552(a) 
and  delegated  -to  the  Director,  Bureau  of 
Prisons,  we  amend  28  CFR  part  522  as 
follows. 
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SUBCHAPTER  B— INMATE  ADMISSION, 
CLASSIFICATION,  AND  TRANSFER 

PART  522— ADMISSION  TO 
INSTITUTION 

1.  Revise  the  authority  citation  for  28 
CFR  part  522  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3568 
(Repealed  Novemljer  1, 1987  as  to  offenses 
committed  on  or  after  that  date),  3585,  3621, 
3622,  3624,  4001,  4042,  4081,  4082  (Repealed 
in  part  as  to  conduct  occurring  on  or  after 
November  1,  1987),  4161-4166.  (repealed 
October  12, 1984,  as  to  offenses  committed 
on  or  after  November  1.  1987),  5006-5024   ^ 
(Repealed  October  12. 1984  as  to  offenses 
committed  after  that  date),  5039;  28  U.S.C. 
50&.  510;  DC  Code  §  24-101  (b). 

2.  Revise  the  table  of  contents  for 
Subpart  B,  Civil  Contempt  of  Court 
Commitments,  to  read  as  follows: 

Sec. 

522.10  What  is  the  purpose  of  this  subpart? 

522.11  How  do  inmates  come  into  Bureau 
custody  for  civil  contempt 
commitments? 

522.12  What  happens  if  a  criminal  sentence 
imposed  under  either  the  U.S.  or  DC 
Code  exists  when  a  civil  contempt 
commitment  is  ordered? 

522.13  What  happens  if  a  civil  contempt 
commitment  order  is  in  effect  when  a 
criminal  sentence  is  imposed  under  the 
U.S.  or  DC  Code? 

522.14  How  does  the  Bureau  treat  inmates 
serving  civil  contempt  commitments? 

522.15  Do  inmates  serving  only  civil 
contempt  commitments  receive  good 
time  credits? 

3.  Revise  Subpart  B,  Civil  Contempt  of 
Court  Commitments,  to  read  as  follows: 

> 
§522.10    What  Is  the  purpose  Of  this 
subparf 

(a)  This  subpart  describes  the 
procediu-es  for  Federal  ci  vil  contempt  of 
court  commitments  (civil  contempt 
commitments)  referred  to  the  Bureau  of 
Prisons  (Bureau).  These  cases  are  not 
commitments  to  the  custody  of  the 
Attorney  General  for  service  of  terms  of 
imprisonment  following  criminal 
convictions. 

(b)  We  cooperate  with  the  Federal 
courts  to  implement  civil  contempt 
commitments  by  making  our  facilities 
and  resources  available.  When  we 
receive  notification  from  the  Federal 
court  that  the  reason  for  the  civil 
contempt  commitment  has  ended  or  that 
the  inmate  is  to  be  released  for  any  other 
reason,  we  will  terminate  the  inmate's 
civil  contempt  commitment. 

§  522.1 1     How  do  inmates  come  into 
Bureau  custody  for  civil  contempt 
commitments? 

Inmates  can  come  into  Bureau 
custody  for  civil  contempt  commitments 
in  two  ways: 


(a)  The  U.S.  Marshals  Service  may 
request  a  designation  from  the  Bureau 
for  a  civil  contempt  commitment  if  local 
jails  are  not  suitable  due  to  medical, 
security  or  other  reasons;  or 

(b)  The  committing  court  may  specify 
a  Bvu^au  institution  as  the  place  of 
incarceration  in  its  contempt  order.  We 
will  designate  the  facility  specified  in 
the  court  order  unless  there  is  a  reason 
for  not  placing  the  inmate  in  that 
facility. 

§  522.12    What  happens  if  a  criminal 
sentence  Imposed  under  either  the  U.S.  or 
DC  Code  exists  when  a  civil  contempt 
commitment  Is  ordered? 

If  a  criminal  sentence  imposed  under 
the  U.S.  Code  or  DC  Code  exists  when 
a  civil  contempt  commitment  is 
ordered,  we  delay  or  suspend  credit 
towards  service  of  the  criminal  sentence 
for  the  duration  of  the  civil  contempt 
commitment,  unless  the  committing 
judge  orders  otherwise. 

§  522.1 3    What  happens  if  a  civil  contempt 
commitment  order  is  in  effect  when  a 
criminal  sentence  is  imposed  under  the  U.S. 
or  DC  Code? 

(a)  Except  as  stated  in  (b),  if  a  civil 
contempt  commitment  order  is  in  effect 
when  a  criminal  sentence  of 
imprisonment  is  imposed  under  the 
U.S.  or  DC  Code,  the  criminal  sentence 
runs  consecutively  to  the  commitment 
order,  unless  the  sentencing  judge 
orders  otherwise. 

(b)  For  Federal  criminal  sentences    ■ 
imposed  for  offenses  committed  before 
November  1,  1987.  under  18  U.S.C. 
Chapter  227:  If  a  civil  contempt 
commitment  order  is  in  effect  when  a 
criminal  sentence  of  imprisonment  is 
imposed,  the  criminal  sentence  runs 
concurrent  with  the  commitment  order, 
unless  the  sentencing  judge  orders 
otherwise. 

§  522.1 4    How  does  the  Bureau  treat 
inmates  serving  civil  contempt 
commitments? 

We  treat  inmates  serving  civil 
contempt  commitments  in  Bureau 
institutions  the  same  as  pretrial  inmates. 
If  an  inmate  is  serving  a  civil  contempt 
commitment  and  a  concurrent  criminal 
sentence,  we  treat  the  inmate  the  same 
as  a  person  serving  a  criminal  sentence. 

§522.15    Do  inmates  serving  only  civil 
contempt  commitments  receive  good  time 
sentence  credit? 

No.  While  serving  only  the  civil 
contempt  commitment,  an  inmate  is  not 
entitled  to  good  time  sentence  credit. 

[FR  Doc.  03*^9853  Filed  8-^1-03;  8:45  am] 

BILUNG  CODE  4410-05-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 

[CGD07-03-088] 

RIN1625-AA09 

Drawbridqe  Operation  Regulations; 
Miami  River,  North  Fork,  Miami,  FL 

agency:  Coast  Guard.  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  regulations  and  the 
name  of  the  Seaboard  System  Railroad 
Bridge,  across  the  Miami  River,  mile  5.3, 
Miami,  Florida.  The  proposed  rule 
would  require  the  bridge  to  open  only 
after  a  48-hour  advance  notice  to  the 
owner.  In  addition,  the  Coast  Guard  is 
proposing  a  name  change,  from 
Seaboard  System  Railroad  Bridge  to 
CSX  Raifroad  Bridge,  to  reflect  the 
current  owner  of  the  bridge. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
October  6,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  CommEmder 
(obr).  Seventh  Coast  Guard  District,  909 
SE.  1st  Avenue,  Room  432,  Miami, 
Florida  33131.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  [CGD07-03- 
088]  and  will  be  available  for  inspection 
or  copying  at  Commander  (obr).  Seventh 
Coast  Guard  District,  909  SE.  1st 
Avenue,  Room  432,  Miami,  Florida 
33131  between  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon.  Seventh  Coast  Guard 
District,  Bridge  Branch,  909  SE.  1st 
Avenue  Miami.  Florida  33131, 
telephone  number  305—415-6743. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD07-O3-0881. 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  .«ubrait  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8\l/2\  by  11 
inches,  suitable  for  copying.  If  you 
would  like  to  know  they  reached  us, 
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please  enclos  j  a  stamped,  self-addressed 
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Discussion  of  Proposed  Rule 
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from  Seaboard  System  Railroad  Bridge 
to  the  CSX  Railroad  Bridge. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  imder 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Seciuity 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  is 
uimecessary,  because  the  proposed  rule 
would  provide  for  openings  with 
advanced  notice. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  past  few  years  of 
the  bridge's  history  indicates  that  it 
rarely  opens.  The  proposed  rule 
provides  for  openings  and  meets  the 
reasonable  needs  of  navigation. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  this  proposed  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  an(^you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 


the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Small  businesses 
may  send  comments  on  the  actions  of 
Federal  employees  who  enforce  or 
otherwise  determine  compliance  with 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Gtiard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions.  In  particular, 
the  Act  addresses  actions  that  may 
result  in  the  expenditure  by  a  State, 
local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  secfor  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would,  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionallv  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  •     .,       . 
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Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Inclian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
.  more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order,  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Or<ier  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
imder  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
under  Conunandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction,  from  further  environmental 
documentation.  Under  figure  2-1, 
paragraph  (32)(e),  an  "Environmental 
Analysis  Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l{g};  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587, 106  Stat. 
5039. 

2.  Section  117.307  is  revised  to  read 
as  follows: 

§117.307    Miami  River,  North  Fork. 

The  draw  of  the  CSX  Railroad  Bridge, 
mile  5.3  at  Miami,  shall  open  on  signal 
if  at  least  forty-eight  hours  notice  is 
given  to  CSX  System  Operating 
Headquarters  at  (800)  232-0144. 

Dated:  July  25,  2003 
H.E.  Johnson,  Jr., 

Rear  Admiral.  Coast  Guard,  Commander, 

Seventh  Coast  Guard  District. 

[PR  Doc.  03-19900  Filed  8-4-03;  8:45  am] 

BILLING  CODE  4910-1 5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA206-4212b;  FRL-7525-1] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revision  to  Pittsburgh- 
Beaver  Valley  Area  Ozone  Maintenance 
Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the 
Commonwealth  of  Pennsylvania.  The 
revisions  consist  of  an  amendment  to 
the  contingency  measures  portion  of  the 
maintenance  plan  for  the  Pittsburgh- 
Beaver  Valley  ozone  maintenance  area. 
In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
Commonwealth's  SIP  submittal  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 


second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  September  4,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  Morris.Makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  Follow  the 
detailed  instructions  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  eire  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1 301  Constitution 
Avenue  NW.,  Room  B108,  Washington, 
DC  20460;  and  the  Pennsylvania 
Department  of  Enviroiunental  Resources 
Bureau  of  Air  Quality  Control,  P.O.  Box 
8468,  400  Market  Street,  Harrisburg, 
Pennsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Anderson,  (215)  814-2173,  or 
by  e-mail  at 
Anderson.Kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  PA206-4212  in  the  subject  line 
on  the  first  page  of  your  conunent. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
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information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  conunent  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRpart2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM.  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consuh  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  SECTION. 

Considerations  When  Preparing 
Comments  to  EPA 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiar  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  yoiu 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 


subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

Dated:  June  30,  2003. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator.  Region  III. 
[FR  Doc.  03-19740  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRN-7539-6] 

RIN  2060-AK71 

Amendments  to  Project  XL  Site- 
Specific  Rulemaking  for  Georgia- 
Pacific  Corporation's  Facility  in  Big 
Island,  VA 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


summary:  EPA  is  publishing  this  site- 
specific  rule  to  implement  a  project 
under  the  Project  excellence  and 
Leadership  (Project  XL)  program,  an 
EPA  initiative  which  encourages 
regulated  entities  to  achieve  better 
environmental  results  at  decreased  costs 
at  their  facilities.  EPA  is  taking  direct 
final  action  to  amend  a  site-specific 
rulemaking  for  the  Georgia-Pacific 
Corporation  facility  in  Big  Island, 
Virginia.  The  amendments  concern 
revision  of  a  compliance  date  for  certain 
combustion  sources  at  the  facility  that 
are  subject  to  a  hazardous  air  pollutant 
standard.  EPA  is  proposing  these 
amendments  to  accommodate  delay  in 
construction  of  the  first  commercial 
scale  installation  of  black  liquor 
gasification  in  the  United  States. 
In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  EPA 
is  issuing  the  amendments  as  a  direct 
final  rule  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  the 
amendments  in  the  preamble  to  the 
direct  final  rule.  If  EPA  receives  no 
adverse  comment,  we  will  not  take 
further  action  on  this  proposal.  If  EPA 
receives  adverse  comment,  we  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  We 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
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interested  in  commenting  must  do  so  at 
this  time. 

DATES:  Comments  on  this  rulemaking 
must  be  received  on  or  before 
September  4,  2003.  All  comments 
should  be  submitted  in  writing  or 
electronically  according  to  the 
directions  below  in  the  SUPPLEMENTARY 
INFORMATION  section. 

Public  Hearing.  Commenters  may 
request  a  public  hearing  no  later  than 
August  19,  2003.  Commenters 
requesting  a  public  hearing  should 
specify  the  basis  for  their  request.  If  EPA 
determines  that  there  is  sufficient 
reason  to  hold  a  public  hearing,  it  will 
be  held  on  September  8,  2003,  at  10  a.m. 
Requests  to  present  oral  testimony  must 
be  made  by  August  25,  2003.  Persons 
interested  in  requesting  a  hearing, 
attending  a  hearing,  or  presenting  oral 
testimony  at  a  hearing  should  call  Mr. 
David  Beck  at  (919)  541-5421. 
ADDRESSES:  To  make  comments  by  mail, 
send  (two)  2  copies  of  yoiu'  comments 
to  the  Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  Mailcode:  6102T, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC.  20460,  Attention 
Docket  ID  No.  A-2002-0072.  Comments 
also  may  be  submitted  electronically,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
I.e.  of  the  SUPPLEMENTARY  INFORMATION 
section  in  the  related  direct  final  action 
that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register. 

If  a  public  hearing  is  held,  it  will  take 
place  at  the  Big  Island  Elementary 
School,  1114  Schooldays  Road,  Big 
Island,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Beck,  Office  of  Environmental 
Policy  Innovation  (E-1 43-02),  U.S.  EPA. 
Research  Triangle  Park,  NC  27711.  Mr. 
Beck  can  be  reached  at  (919)  541-5421 
(or  by  e-mail  at:  beck.david@epa.gov). 
Further  information  on  today's  action 
may  also  be  obtained  on  the  World 
Wide  Web  at  http://www.epa.gov/ 
projectxl/. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  an  "Amendment  to 
Project  XL  Site-Specific  Rulemaking  for 
Georgia-Pacific  Corporation's  Facility  in 
Big  Island,  Virginia."  For  further 
information,  please  see  the  related 
direct  final  action  that  is  located  in  the 
"Rules  and  Regulations"  section  of  this 
Federal  Register  publication. 

Dated:  July  28,  2003. 
Marianne  L.  Horinko, 

Acting  Administrator. 

|FR  Doc.  03-19920  Filed  8-4-03;  8:45  am] 

BtLUNG  CODE  6560-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  101&-AI77 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Designation  of 
Critical  Habitat  for  Astragalus 
magdalenae  var.  pe/rson//(Pelrson's 
milk-vetch) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
designate  critical  habitat  piu-suant  to  the 
Endangered  Species  Act  of  1973,  as 
amended  (Act),  for  the  federally 
threatened  Astragalus  magdalenae  var. 
peirsonii  (Peirson's  milk-vetch).  We 
propose  to  designate  a  total  of 
approximately  52,780  acres  (ac)  (21,359 
hectares  (ha))  of  critical  habitat  in 
Imperial  County,  California. 

Critical  habitat  identifies  specific 
areas  that  are  essential  to  the 
conservation  of  a  listed  species,  and  that 
may  require  specied  management 
considerations  or  protection.  If  this 
proposal  is  made  final,  section  7(a)(2)  of 
the  Act  requires  that  Federal  agencies 
ensure  that  actions  they  fund,  authorize, 
or  carry  out  are  not  likely  to  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  The  regulatory  effect  of 
the  critical  habitat  designation  does  not 
extend  beyond  those  activities  funded, 
permitted,  or  carried  out  by  Federal 
agencies.  State  or  private  actions,  with 
no  Federal  involvement,  are  not 
affected. 

Section  4  of  the  Act  requires  us  to 
consider  the  economic  and  other 
relevant  impacts  of  specifying  any  area 
as  critical  habitat.  We  will  conduct  an 
analysis  of  the  economic  impacts  of 
designating  these  areas,  in  a  manner  that 
is  consistent  with  the  ruling  of  the  10th 
Circuit  Court  of  Appeals  in  N.M.  Cattle 
Growers  Ass'n  v.  USFWS.  We  hereby 
solicit  data  and  comments  from  the 
public  on  all  aspects  of  this  proposal, 
including  data  on  economic  and  other 
impacts  of  the  designation.  We  may 
revise  this  proposal  prior  to  final 
designation  to  incorporate  or  address 
new  information  received  during  public 
comment  periods. 

DATES:  We  will  accept  comments  until 
October  6,  2003.  Public  hearing  requests 
must  be  received  by  September  19, 
2003. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  comments  and 


materials  concerning  this  proposal  by 
any  one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor. 
Carlsbad  Fish  and  Wildlife  Office.  U.S. 
Fish  and  Wildlife  Service,  6010  Hidden 
Valley  Road.  Carlsbad.  CA  92009. 

2.  You  may  hand-deliver  vmtten 
comments  and  information  to  our 
Carlsbad  Fish  and  Wildlife  Office,  at  the 
above  address,  or  fax  your  comments  to 
760-731-9618. 

3.  You  may  send  your  comments  by 
electronic  mail  (e-mail)  to 
FWlPMV@rl  .fws.gov.  For  directions  on 
how  to  submit  electronic  filing  of 
comments,  see  the  "Public  Comments 
Solicited"  section. 

All  comments  and  materials  received, 
as  well  as  supporting  documentation 
used  in  preparation  of  this  proposed 
rule,  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Bartel.  Field  Supervisor.  Carlsbad  Fish 
and  Wildlife  Service  (telephone  (760) 
431-9440;  facsimile  (760)  431-9618). 
SUPPLEMENTARY  INFORMATION: 

Public  Comments  Solicited 

It  is  our  intent  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  as  possible.  Therefore,  we 
solicit  comments  or  suggestions  from 
the  public,  other  concerned 
governmental  agencies,  the  scientific 
community,  industry,  or  any  other 
interested  party  concerning  this 
proposed  rule.  Based  on  public 
comment,  in  developing  the  final  rule 
we  may  find  that  areas  proposed  are  not 
essential,  appropriate  for  exclusion 
under  section  4Cb)(2).  or  not  appropriate 
for  exclusion,  in  which  case,  they  would 
be  made  part  of  the  final  designation. 
We  particularly  seek  comments 
concerning: 

(1)  The  reasons  why  any  areas  should 
or  should  not  be  determined  to  be 
critical  habitat  as  provided  by  section  4 
of  the  Act,  including  whether  the 
benefits  of  designation  will  outweigh 
any  threats  to  the  species  resulting  horn 
the  designation; 

(2)  Specific  information  on  the 
amount  and  distribution  of  Astragalus 
magdalenae  var.  peirsonii  and  its 
habitat,  and  which  habitat  or  habitat 
components  are  essential  to  the 
conservation  of  this  species  and  why; 

(3)  Land  use  designations  and  current 
or  planned  activities  in  or  adjacent  to 
the  areas  proposed  and  their  possible 
impacts  on  proposed  critical  habitat; 

(4)  Any  foreseeable  economic  or  other 
potential  impacts  resulting  from  the 
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proposed  designation,  in  particular,  any 
impacts  on  si  lall  entities; 

(5)  Economic  and  other  values 
associated  with  designating  critical 
habitat  for  Ai  tragalus  magdalenae  var. 
peirsonii  sucl  i  as  those  derived  from 
non-consumptive  uses  {e.g.,  hiking, 
camping,  photography,  improved  air 
quality,  incre;  ised  soil  retention,  and 
"existence  va  ues");  and 

(6)  Whethei  our  approach  to 
designating  ci  itical  habitat  could  be 
improved  or  i  lodified  in  any  way  to 
provide  for  gr  jater  public  participation 
and  understai  ding,  or  to  assist  us  in 
accommodatii  ig  public  concerns  and 
comments. 

If  you  wish  to  comment,  you  may 
submit  your  c  Jmments  and  materials 
concerning  th  s  proposal  by  any  one  of 
several  metho  Is  (see  ADDRESSES 
section).  Please  submit  electronic 
comments  in  .  iSCU  file  format  and      ' 
avoid  the  use  )f  special  characters  or 
any  form  of  er  cryption.  Please  also 
include  "Attn  RIN1018-AI77"  in  your 
e-mail  siibject  header  and  your  name 
and  return  ad(  ress  in  the  body  of  your 
message.  If  yoi  i  do  not  receive  a 
confirmation  f  -om  the  system  that  we 
have  received  ^our  internet  message, 
contact  us  dire  ctlv  by  calling  our 
Carlsbad  Fish  ind  Wildlife  Office  at 
phone  number  760-431-9440.  Please 
note  that  the  e  mail  address 
•'FWlPMV@rl  fws.gov"  will  be  closed 
out  at  the  term  nation  of  the  public 
comment  peric  d. 

Our  practice  is  to  make  comments, 
including  nam  ;s  and  home  addresses  of 
respondents,  a  ailable  for  public  review 
during  regular  business  hours. 
Individuaf  resj  ondents  may  request  that 
we  withhold  tl  eir  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  e>  tent  allowable  by  law. 
There  also  maj  be  circumstances  in 
which  we  wou  d  withhold  from  the 
rulemaking  recDrd  a  respondent's 
identity,  as  allc  wable  by  law.  If  you 
wish  us  to  wit!  hold  your  name  and/or 
address,  you  m  ust  state  this 
prominently  at  the  begiiming  of  your 
comment.  How  aver,  we  will  not 
coru:ider  anony  mous  comments.  We 
will  make  all  si  ihmissions  ffom 
organizations  or  businesses,  and  from 
individuals  ideitifying  themselves  as 
representatives  or  officials  of 
organizations  o  •  businesses,  available 
for  public  insp<  ction  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  d  iring  normal  business 
hours  at  the  abc  ve  address. 

Background 

We  listed  Ast  ragalus  magdalenae  var. 
peirsonii  as  thn  atened  on  October  6, 


1998  (63  FR  53596)  due  to  threats  of 
increasing  habitat  loss  from  Off- 
Highway  Vehicle  (OHV)  use  and 
associated  recreational  development, 
destruction  of  plants,  and  lack  of 
protection  afforded  the  plant  imder 
State  law.  It  is  our  intent,  in  this 
proposed  rule,  to  reiterate  and  discuss 
only  those  topics  directly  relevant  to  the 
development  and  designation  of  critical 
habitat  or  relevant  information  obtained 
since  the  final  listing.  Please  refer  to  our 
final  listing  rule  for  a  more  detailed 
discussion  of  the  plant's  taxonomic 
history  and  physical  description. 
The  current  name.  Astragalus 
magdalenae  var.  peirsonii  (Munz  and 
Mc  Bumey)  Bameby  (Barneby  1958),  is 
accepted  in  both  systematic  (Bameby 
1964)  and  floristic  treatments  (Barneby 
1959,  Miuiz  1974,  and  Spellenberg 
1993).  Surveys  conducted  in  the  Borrego 
Valley,  have  failed  to  document  a 
historical  reference  to  an  occurrence  of 
Astragalus  magdalenae  var.  peirsonii 
(Bureau  of  Land  Management  (BLM) 
2001);  consequently  this  population  is 
thought  to  be  extirpated.  A  collection 
from  the  Yuma  Dunes  of  Arizona 
thought  to  represent  A.  m.  var.  peirsonii 
was  found  to  be  misidentified.  In 
Mexico,  A.  m.  var.  peirsonii  is  known 
from  the  Gran  Desierto  of  northwestern 
Sonora  (Felger  2000)  and  from 
northeastern  Estado  de  Baja  California 
(Bameby  1959,  1965;  Spellenberg  1993). 
Currently,  the  only  known  population  of 
A.  m.  var.  peirsonii  remaining  in  the 
United  States  is  located  in  the 
Algodones  Dunes  of  Imperial  County, 
California.  This  dune  field  is  one  of  the 
largest  in  the  United  States  and  one  of 
the  most  popular  for  OHV  use. 

Astragalus  magdalenae  var.  peirsonii 
is  a  stout,  short-lived  pereimial  member 
of  the  Fabaceae  ^Legume  Family).  Plants 
develop  extremely  long  tap  roots 
(Bameby  1964)  that  penetrate  deeply  to 
the  more  moist  sand  and  anchor  the 
plants  in  the  shifting  dunes.  The  root 
crown  is  often  exposed  by  wind  action 
moving  the  sand  away  from  the  base  of 
the  plants.  The  flowers  are  arranged  in 
10  to  17  flowered  racemes.  The  inflated 
fruits  are  large  and  contain  11  to  16 
large  flattened  black  seeds — among  the 
largest  seeds  of  any  Astragalus  in  North 
America.  Seeds  are  either  dispersed 
locally  by  falling  out  of  partly  opened 
fmits  on  the  parent  plant  salt-shaker 
style  or  by  their  release  from  fruits 
blown  across  the  sand  after  falling  from 
the  parent  plant.  Seeds  require  no  pre- 
germination  treatment  to  induce 
germination,  but  show  increased 
germination  success  when  scarified 
(outer  cover  is  broken)  (Romspert  and 
Burk  1979;  Porter  in  litt.  2002). 
Dispersed  seeds  that  do  not  germinate 


during  the  subsequent  growing  season 
become  part  of  the  seed  bank  (Given 
1994).  hi  laboratory  studies,  seeds 
germinated  more  readily  at  lower  and 
intermediate  temperatures  of  59  to  77 
degrees  Fahrenheit  (15  to  25  degrees 
Celsius)  in  the  cooler  faU  and  winter 
months  as  might  be  expected  (Romspert 
and  Burk  1979). 

Astragalus  magdalenae  var.  peirsonii 
seedlings  reportedly  mature  rapidly, 
and  although  perennial,  some  plants 
may  bear  fruit  within  several  months  of 
germination  (Bameby  1964;  Romspert 
and  Burk  1979).  Romspert  and  Burk 
(1979)  noted  that  older  plants  were  the 
primary  seed  producers,  and  plants  that 
become  reproductive  in  the  first  season 
do  not  make  significant  contributions  to 
the  seedbank.  It  is  therefore  important 
that  plants  survive  for  more  than  1  year 
in  order  to  replenish  the  existing 
seedbank. 

Astragalus  magdalenae  var.  peirsonii 
exhibits  temporal  variability  in  plant 
numbers  apparently  associated  with 
annual  precipitation  pattems.  In  dime- 
wide  surveys  conducted  in  1997,  1998,   - 
1999,  and  2000,  the  species  was  most 
abundant  in  1998.  the  highest  rainfall 
year,  and  least  abundant  in  2000,  the 
lowest  rainfall  year  (BLM  200^).  Based 
on  current  understanding  of  the  species' 
life  history,  sufficient  rain  in 
conjunction  with  wetter-than-average 
fall  weather  app^irs  to  trigger 
significant  germination  events. 
Seedlings  may  be  generally  present  in 
suitable  habitat  throughout  the  dunes, 
especially  during  above-normal 
precipitation  years.  In  intervening  drier 
years,  plant  numbers  decrease  as 
individuals  die  and  are  not  replaced  by 
new  seedlings.  The  species  likely 
depends  on  the  production  of  seeds  in 
the  wetter  years  and  the  persistence  of 
the  seed  banks  until  appropriate 
conditions  for  production  and 
germination  occur.  Further  research  and 
modeling  are  necessary  to  better 
understand  the  dynamics  of  this  system 
and  how  the  species  may  be  responding 
to  natural  and  man-made  disturbances 
within  its  range. 

Astragalus  magdalenae  var.  peirsonii 
occurs  on  open  sand  dunes  in  a 
vegetation  community  referred  to  as 
psanunophytic  scmb  (Westec  1977; 
BLM  2000).  Desert  psanunophytic  scrub 
is  described  as  being  distinguished  by  a 
rather  large  number  of  plants  restricted 
entirely  or  largely  to  an  active  dime  area 
(Thome  1982).  Desert  psammophytic 
scmb  transitions  into  the  sandier  phases 
of  creosote  bush  scrub,  which  is 
generally  only  present  at  the  lower, 
more  stabilized  margins  of  the  dunes 
(Thome  1982).  Astragalus  magdalenae 
var.  peirsonii,  Helianthus  niveus  ssp. 
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tephrodes  (Algodones  Dunes 
sunflower),  Croton  wigginsii  (Wiggins' 
croton),  Palafoxia  arida  ssp.  gigantea 
(giant  Spanish  needle),  Pholisma  (as 
Ammobroma)  sonorae  (sand  food). 
Ephedra  trifurca  (three-forked  ephedra), 
and  Eriogonum  deserticola  (desert 
eriogonum),  are  restricted  desert 
psammophytic  scrub  taxa  in  the 
Algodones  Dunes  (Thome  1982)  v/hile 
the  same  author  included  Astragalus 
lentiginosus  var.  borreganus  (Borrego 
milk- vetch),  Dicorea  canescens  (dune 
bugseed),  Petalonyx  thurberi  (sandpaper 
plant),  and  Tiquilia  species  as  more 
widely  distributed  species  found  off  the 
dunes.  Many  of  these  taxa  are  also 
found  in  association  with  A.  m.  var. 
peirsonii  in  the  Gran  Desierto  of  Sonora, 
Mexico  (Felger  2000).  Astragalus 
magdalenae  var.  peirsonii  is  found  on 
deep,  active  dunes  generally  under  20 


degrees  slope.  Usually,  one  or  more  of 
the  other  psanmioph3^c  scrub  taxa 
(Thome  1982)  are  also  found  with  A.  m. 
var.  peirsonii.  Creosote  bush  scrub  is 
rarely  found  in  deep  sand  dunes,  but 
may  encroach  in  adjacent  areas 
especially  where  the  base  soil  is 
exposed. 

The  current  known  geographical    . 
range  of  Astragalus  magdalenae  var. 
peirsonii  in  the  United  States  is  limited 
to  a  narrow  band  in  the  central  portion 
of  the  Algodones  Dunes  of  Imperial 
County,  California.  This  band  runs 
parallel  to  the  active,  linear  dunes  on 
the  western  edge  of  the  dune  field  in  a 
northwest  to  southeast  direction.  The 
band  is  between  these  active  linear 
dunes  on  the  west  and  transverse  ridge 
dunes  to  the  east.  The  dunes  in  this 
band  are  composed  of  a  series  of 
transitional  crescentic  ridges  (Muhs  et 


al.  1995).  Historically  A.  m.  var. 
peirsonii  was  found  in  Borrego  Valley, 
San  Diego  County  (Bameby  1964).  In 
Mexico,  A.  m.  var.  peirsonii  occurs  in 
northeastern  Estado  de  Baja  California 
(Bameby  1959, 1964;  Westec  1977; 
Spellenberg  1993).  and  in  the  Gran 
Desierto  of  Sonora  (Felger  2000). 

The  Algodones  Dunes  are  oae  of  the 
largest  dune  fields  in  North  America. 
The  Algodones  Dunes  are  often  referred 
to  as  the  Imperial  Sand  Dunes,  a 
designation  derived  from  their  inclusion 
in  the  Imperial  Sand  Dunes  Recreation 
Area  (ISDRA)  established  by  the  BLM. 
Virtually  all  lands  in  the  Algodones 
Dunes  are  managed  by  BLM.  However, 
the  State  of  California  and  private 
parties  own  some  small  inholdings  in 
the  dune  area  (see  Table  1). 


Table  1  .—Approximate  Areas  in  Acres  (ac)  and  Hectares  (ha)  of  Proposed  Critical  Habitat  for  Astragalus 

magdalenae  var.  peirsonii  by  Land  Ownership. 


Unit 

Federal 

State 

Private 

Total 

Algodones  

Dunes 

50,441  ac  : 

(20  413  tia)       

833  ac 

(337  ha)  

1,506  ac 

/609ha^  

52,780  ac. 
(21.359  ha)- 

The  dunes  extend  about  40  miles  (mi) 
(64  kilometers  (km)),  trending  from 
northwest  to  southeast  (Norris  and 
Norris  1961).  Winds  from  the  northwest 
are  prevalent  in  the  winter,  while  in  the 
summer  the  winds  are  from  the 
southeast  (Romspert  and  Burk  1979). 
This  regime  is  likely  responsible  for  the 
dune-building  (Norris  and  Norris  1961) 
and  fruit  dispersal  that  result  in  the 
persistence  of  the  plants  in  the  dune 
system.  The  dimes  are  generally 
considered  to  have  formed  from  semds 
from  Lake  Cahuilla  that  historically 
occupied  the  Cahuilla  Basin.  The 
western  boundary  of  the  dunes  is 
marked  by  a  series  of  parallel, 
longitudinal  generally  southeast 
trending  ridges.  The  northern  third  of 
die  dunes  is  narrow,  about  2  mi  (3  km) 
wide,  and  increases  in  elevation  from 
200  to  300  feet  (ft)  (60-91  meters  (m)) 
in  the  northern  portion  to  300  to  400  ft 
(91  to  121  m)  in  the  southern  portion 
north  of  Highway  78.  Areas  in  the 
central  portion  of  the  dunes  reach  an 
elevation  500  ft  (152  m)  south  of  State 
Highway  78,  but  reach  elevations  of 
only  200  ft  (60  m)  for  most  areas  just 
north  of  Interstate  8.  The  central  portion 
of  the  dunes  is  wider,  about  5  mi  (8  km), 
and  is  characterized  by  deep  bowls 
'  (hollows  among  the  dunes)  and  slip 
faces  (areas  so  steep  that  the  loose  sand 
naturally  cascades  downward)  that  run 
transverse  to  the  primary  ridge  line 
(Norris  and  Norris  1961).  The  area  south 


of  Interstate  8  is  generally  characterized 
by  lower  elevation,  under  300  ft  (91  m), 
dunes. 

The  Algodones  Dunes  are  one  of  the 
driest  and  hottest  regions  in  the  United 
States.  Romspert  and  Burk  (1979) 
reported  average  yearly  precipitation 
between  1941-1970  was  2.6  in  (67.8 
mm).  The  rainfall  is  often  described  as 
scattered  or  patchy.  Rainfall  amounts 
differ  from  place  to  place  and  from  year 
to  year  with  areas  to  the  northwest  being 
generally  dryer  than  those  to  the 
southeast  (BLM  2001).  A  soil  survey  for 
the  Imperial  Valley  area  of  Imperial 
County  (Zimmerman  1981)  did  not 
include  the  areas  east  of  the  Coachella 
Canal  but  did  depict  a  few  adjacent 
portions  of  the  Algodones  Dunes  as 
Rositas  fine  sand  with  9  to  30  percent 
slopes.  Rositas  fine  sand  are  described 
as  deep,  somewhat  excessively  drained, 
sloping  soils  formed  in  wind-blown 
sands  of  diverse  origin.  Dean  (1978) 
describes  the  sand  as  quartz  with  a 
mean  grain  size  of  0.006  in  (0.17  mm). 
Norris  and  Norris  (1961)  report  that  the 
dunes  contain  60  to  70  percent  quartz 
and  30  to  40  percent  feldspar  sand. 
Further  analysis  of  the  sands  of  the 
Algodones  Dunes  found  its  source  was 
likely  sediment  from  the  Colorado  River 
that  flowed  into  the  Cahuilla  Basin 
(Muhs  et  al.  1995) 

Destruction  of  plants  and 
modification  of  habitat  associated  with 
OHV  activity  is  considered  the  primary 


threat  to  Astragalus  magdalenae  var. 
peirsonfi.  Vehicles  may  have  a  direct 
impact  on  the  plants  by  crushing  and 
killing  them  or  reducing  their 
reproductive  output.  Vehicles  can  alter 
dune  structure  by  altering  hydrological 
traits  of  the  dune,  cover  standing  plants 
with  encroaching  sand,  or  expose 
standing  plants  by  causing  sand  to  fall 
away  from  the  plants.  Willoughby  (BLM 
2001),  however,  concluded  that  healthy 
populations  of  A.  m.  var.  peirsonii 
persist  in  OHV  "open  areas"  in  the 
Algodones  Dunes  and  that  populations 
in  both  "open"  and  "closed"  areas 
respond  to  precipitation  pattems.  This 
likely  results  from  the  observation  that 
OHV  use  does  not  tend  to  encroach  on 
habitat  of  the  plants  in  more  distant 
regions  of  the  open  area  away  from 
concentrated  OHV  staging  sites  (BLM 
2001).  Significant  impacts  from  OHV 
use  on  A.  m.  var.  peirsonii  have  been 
observed  at  and  near  OHV  staging  areas 
and  have  b'een  previously  documented 
(WESTEC  1977;  ECOS  1990;  BLM  2000). 
Since  the  species'  listing,  recreational 
use  has  steadily  increased  in  the 
Algodones  Dunes. 

,  Another  threat  is  herbivory  by  seed 
weevils,  in  the  family  Bruchidae.  which 
contributes  to  the  mortality  of  seeds  and 
reduces  seed  crop  for  Astragalus 
magdalenae  var.  peirsonii  (Romspert 
and  Burk  1979).  Fmits  collected  in 
April  and  stored  in  a  bottle  continued 
to  release  these  seed  weevils  into 
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October  (Rom^ert 
However,  the 
weevils  on  the 


va" 


stKin 


m.  var.  peirsoi\ii 
time.  Weevils 
of  the  A.  m 
encountered  ir 
in  litt.  2003).  H 
leaflets,  and 
also  noted  by 
litt.  2003). 

We  have  not 
plan  or  a 
Astragalus 
Based  on  our 
the  species'  bi 
conservation 
maintenance  o 
A.  m.  var. 
diversity; 
habitat  to 
population 
additional 
recreational  us 
Algodones 
indirect  effects 
species,  and 
milk-vetch 


and  Burk  1979). 
(^verall  impact  of  seed 
reproductive  output  of  A. 

is  not  known  at  this 
'  vere  noted  on  nearly  all 
.  peirsonii  plants 
2003  by  Porter  (Porter, 
erbivory  of  leaves, 
tips  by  rodents  was 
Porter  [in  litt.  2002a;  in 


niseds 


yet  developed  a  recovery 
conse  rvation  strateg)'  for 
mai  dalenae  var.  peirsonii. 
c  irrent  understanding  of 
c  logy,  the  primary 
s  include: 
the  major  occurrences  of 
peir$pnii  to  conserve  genetic 
mane  gement  of  the  species' 
prev«  nt  catastrophic 
dec  ines;  and  collection  of 
infofmation  concerning 
-patterns  in  the 

,  the  direct  and 
bf  OHV  use  on  this 
bi(  ilogical  factors  affecting 


Dunes 
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den;  ographics. 
Previous  Feder  il  Action 

The  final  rul«  listing  A.  m.  var. 
peirsonii  as  thr(  atened  was  published  in 
the  Federal  Rej  ister  on  October  6,  1998 
(63  PR  53596).  ,  U  the  time  we  Hated  the 
plant  we  detern  lined  that  designation  of 
critical  habitat  i  vas  not  prudent  based 
on  concerns  abt  ut  potential,  deliberate 
acts  of  vandalis  n  that  could  result  from 
such  a  designat  on. 

On  October  2  >,  2001,  we  received  a 
petition  to  delis  t  Astragalus  magdalenae 
var.  peirsonii.  dited  October  24,  2001, 
from  David  P.  h  ubbard,  Ted.  ]. 
Griswold,  and  F  hilip  J.  Giacinti,  Jr.  of 
Procopio,  Cory.  Hargreaves  &  Savitch 
LLP  on  behalf  o  the  American  Sand 
Association  (ASA),  San  Diego  Off-Road 
Coalition  (SDC^  RC),  and  Off-Road 
Business  Associ  ation  (O-RBA).  On 
November  20,  2  )01.  we  sent  a  letter  to 
David  P.  Hubbaj  d  of  Procopio,  Cory. 
Hargreaves  &  Sa  vitch  LLP 
acknowledging  ;  eceipt  of  their  petition. 
The  Service  is  if  the  process  of  making 
the  90-day  findihg  on  the  petition. 

On  November  15,  2001.  the  Center  for 
Biological  Diver  sity  and  California 
Native  Plant  So<  iety  filed  a  lawsuit  in 
the  U.S.  District  Court  for  the  Southern 
District  of  Califc  mia  challenging  oiu* 
determination  n  it  to  designate  critical 
habitat  for  eight  desert  plants,  including 
Astragalus  magi  lalenae  var.  peirsonii 
(Center  for  Biolc  peal  Diversity  et  al.  v. 
Norton,  No.  01  CV  2101).  A  second 
lawsuit  also  ass(  rting  the  same 
challenge  was  fi  ed  on  November  21, 
2001 .  by  the  Bui  Ming  Industry  Legal 


Defense  Fund  v 


Norton.  No.  01  CV 


•  2145).  Following  the  filing  of  these 
suits,  the  ASA,  California  Off-Road 
Vehicle  Association,  American 
Motorcycle  Association,  Inc. — District 
37,  the  SDO-RC.  and  the  O-RBA  filed 
a  motion  to  intervene.  The  motion  was 
granted  by  the  Court  but  limited  the 
interveners'  participation  to  resolution 
of  an  appropriate  timeline  for 
reconsideration  of  the  critical  habitat 
determination  for  A.  m.  var.  peirsonii. 
On  July  1,  2002,  the  court  ordered  the 
Service  to  complete  a  review  of  the 
prudency  determination  and,  if  prudent, 
to  propose  critical  habitat  for  the  plant 
on  or  before  July  28.  2003. 

Dosignation  of  Critical  Habitat  Provides 
Little  Additional  Protection  to  Species 

In  30  years  of  implementing  the  ESA. 
we  have  found  that  the  designation  of 
statutory  critical  habitat  provides  little 
additional  protection  to  most  listed 
species,  while  consiuning  significant 
amounts  of  available  conservation 
resources.  Our  present  system  for 
designating  critical  habitat  has  evolved 
since  its  original  statutory  prescription 
into  a  process  that  provides  little  real 
conservation  benefit,  is  driven  by 
litigation  and  the  courts  rather  than 
biology,  limits  our  ability  to  fully 
evaluate  the  science  involved,  consumes 
enormous  agency  resources,  and 
imposes  huge  social  and  economic 
costs.  We  believe  that  additional  agency 
discretion  would  allow  our  focus  to 
return  to  those  actions  that  provide  the 
greatest  benefit  to  the  species  most  in 
need  of  protection. 

Role  of  Critical  Habitat  in  Actual 
Practice  of  Administering  and 
Implementing  the  Act 

While  attention  to  and  protection  of 
habitat  is  paramount  to  successful 
conservation  actions,  we  have 
consistently  found  that,  in  most 
circumstances,  the  designation  of 
critical  habitat  is  of  little  additional 
value  for  most  listed  species,  yet  it 
consumes  large  amounts  of  conservation 
resources.  Sidle  (1987)  stated,  "Because 
the  ESA  can  protect  species  with  and 
without  critical  habitat  designation, 
critical  habitat  designation  may  be 
redundant  to  the  other  consultation 
requirements  of  section  7."  Currently, 
only  306  species  or  25  percent  of  the 
1,211  listed  species  in  the  United  States 
under  our  jurisdiction  have  designated 
critical  habitat.  We  address  the  habitat 
needs  of  all  1.211  listed  species  through 
conservation  mechanisms  such  as 
listing,  section  7  consultations,  the 
Section  4  recovery  planning  process,  the 
Section  9  protective  prohibitions  of 
unauthorized  take.  Section  6  funding  to 
the  States,  and  the  Section  10  incidental 


take  permit  process.  We  believe  that  it 
is  these  measures  that  may  make  the 
difference  between  extinction  and 
survival  for  many  species. 

Procedural  and  Resource  Difficulties  in 
Designating  Critical  Habitat 

We  have  been  inimdated  with 
lawsuits  for  oiu  failiu^  to  designate 
critical  habitat,  and  we  face  a  growing 
number  of  lawsuits  challenging  critical 
habitat  determinations  oqce  they  are 
made.  These  lawsuits  have  subjected  us 
to  an  ever-increasing  series  of  court 
orders  and  court-approved  settlement 
agreements,  compliance  with  which 
now  consumes  nearly  the  entire  listing 
program  budget.  This  leaves  us  with 
little  ability  to  prioritize  our  activities  to 
direct  scarce  listing  resoiu-ces  to  the 
listing  program  actions  with  the  most 
biologically  urgent  species  conservation 
needs. 

The  consequence  of  the  critical 
habitat  litigation  activity  is  that  limited 
listing  funds  are  used  to  defend  active 
lawsuits,  to  respond  to  Notices  of  Intent 
(NOIs)  to  sue  relative  to  critical  habitat, 
and  to  comply  with  the  growing  number 
of  adverse  court  orders.  As  a  result, 
listing  petition  responses,  our  own 
proposals  to  list  critically  imperiled 
species,  and  final  listing  determinations 
on  existing  proposals  are  all 
significantly  delayed. 

The  accelerated  schedules  of  court 
ordered  designations  have  left  us  with 
almost  no  ability  to  provide  for  adequate 
public  participation  or  to  ensure  a 
defect-free  rulemaking  process  before 
making  decisions  on  listing  and  critical 
habitat  proposals  due  to  the  risks 
associated  with  noncompliance  with 
judicially-imposed  deadlines.  This  in 
turn  fosters  a  second  round  of  litigation 
in  which  those  who  fear  adverse 
impacts  from  critical  habitat 
designations  challenge  those 
designations.  The  cycle  of  litigation 
appears  endless,  is  very  expensive,  and 
in  the  final  analysis  provides  relatively 
little  additional  protection  to  listed 
species. 

The  costs  resulting  from  the 
designation  include  legal  costs,  the  cost 
of  preparation  and  publication  of  the 
designation,  the  analysis  of  the 
economic  effects  and  the  cost  of 
requesting  and  responding  to  public 
comment,  and  in  some  cases  the  costs 
of  compliance  with  NEPA;  all  are  part 
of  the  cost  of  critical  habitat 
designation.  None  of  these  costs  result 
in  any  benefit  to  the  species  that  is  not 
afready  afforded  by  the  protections  of 
the  Act  enumerated  earlier,  and  they 
directly  reduce  the  funds  available  for 
direct  and  tangible  conservation  actions. 
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Critical  Habitat 

Section  3(5)(A)  of  the  Act  defines 
critical  habitat  as — (i)  the  specific  areas 
within  the  geographic  area  occupied  by 
a  species,  at  the  time  it  is  listed  in  . 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (11)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or  a 
threatened  species  to  the  point  at  which 
listing  imder  the  Act  is  no  longer 
necessary. 

The  designation  of  critical  habitat 
does  not  affect  land  ownership  or 
establish  a  refuge,  wilderness,  reserve, 
preserve,  or  other  conservation  area.  It 
does  not  allow  government  or  public 
access  to  private  lands.  Under  section  7 
of  the  Act,  Federal  agencies  must 
corisult  with  us  on  activities  they 
undertake,  fund,  or  permit  that  may 
affect  critical  habitat  and  lead  to  its 
destruction  or  adverse  modification. 
However,  the  Act  prohibits 
unauthorized  take  of  listed  species  and 
requires  consultation  for  activities  that 
may  affect  them,  including  habitat 
alterations,  regardless  of  whether 
critical  habitat  has  been  designated.  We. 
have  found  that  the  designation  of 
critical  habitat  provides  little  additional 
protection  to  most  listed  species. 

To  be  included  in  a  critical  habitat 
designation,  habitat  must  be  either  a 
specific  area  within  the  geographic  area 
occupied  by  the  species  on  which  are 
found  those  physical  or  biological 
features  essential  to  the  conservation  of 
the  species  (primary  constituent 
elements,  as  defined  at  50  CFR 
424.12Cb))  and  which  may  require 
special  management  considerations  or 
protections,  or  be  specific  areas  outside 
of  the  geographic  area  occupied  by  the 
species  which  are  determined  to  be 
essential  to  the  conservation  of  the 
species.  Section  3(5)(C)  of  the  Act  states 
that  not  all  areas  that  can  be  occupied 
by  a  species  should  be  designated  as 
critical  habitat  unless  the  Secretary 
determines  that  all  such  areas  are 
essential  to  the  conservation  of  the 
species.  Our  regulations  (50  CFR        * 
424.12(e))  also  state  that,  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographic  area  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 


would  be  inadequate  to  ensiu-e  the 
conservation  of  the  species." 

Regulations  at  50  CFR  424.02(j)  define 
special  management  considerations  or 
protection  to  mean  any  methods  or 
procedures  useful  in  protecting  the 
physical  and  biological  features  of  the 
environment  for  the  conservation  of 
listed  species.  When  we  designate 
critical  habitat,  we  may  not  have  the 
information  necessary  to  identify  all 
areas  which  are  essential  for  the 
conservation  of  the  species. 
Nevertheless,  we  are  required  to 
designate  those  areas  we  consider  to  be 
essential,  using  the  best  information 
available  to  us.  Accordingly,  we  do  not 
designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species  unless  the  best  available 
scientific  and  commercial  data 
demonstrate  that  unoccupied  areas  are 
essential  for  the  conservation  needs  of 
the  species. 

Section  4(b)(2)  of  the  Act  requires  that 
we  take  into  consideration  the    , 
economic,  and  any  other  relevant 
impact,  of  specifying  any  particular  area 
as  critical  habitat.  We  may  exclude  areas 
ftttm  critical  habitat  designation  when 
the  benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1,  1994  (59  FR  34271),  provides 
criteria,  establishes  procedures,  and 
provides  guidance  to  ensure  that  our 
decisions  represent  the  best  scientific 
and  commercial  data  available.  It 
requires  our  biologists,  to  the  extent 
consistent  with  the  Act  and  with  the  use 
of  the  best  scientific  and  commercial 
data  available,  to  use  primary  and 
original  sources  of  information  as  the 
basis  for  recommendations  to  designate 
critical  habitat.  When  determining 
which  areas  are  critical  habitat,  a 
primary  source  of  information  should  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States  and  counties, 
scientific  status  surveys  and  studies, 
biological  assessments,  or  other 
unpublished  materials  and  expert 
opinion  or  personal  knowledge. 

Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  on  the  basis  of 
what  we  know  at  the  time  of 
designation.  Habitat  is  often  dynamic, 
and  species  may  move  from  one  area  to 
another  over  time.  Furthermore,  we 
recognize  that  designation  of  critical 
habitat  may  not  include  all  of  the 


habitat  areas  that  may  eventually  be 
determined  to  be  necessary  for  the 
recovery  of  the  species.  For  these 
reasons,  critical  habitat  designations  do 
not  signal  that  habitat  outside  the 
designation  is  unimportant  or  may  not 
be  required  for  recovery. 

Areas  that  support  populations,  but 
are  outside  the  critical  habitat 
designation,  will  continue  to  be  subject 
to  conservation  actions  implemented 
imder  section  7(a)(1)  of  the  Act  and  to 
the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  permitted 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  result  in  jeopardy  findings  in 
some  cases.  Similarly,  critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Relationships  to  Sections  3(5)(A)  and 
4(b)(2)  of  the  Act 

Section  3(5)(A)  of  the  Act  defines 
critical  habitat  as  the  specific  areas 
within  the  geographic  area  occupied  by 
the  species  on  which  are  found  those 
physical  and  biological  features  (I) 
essential  to  the  conservation  of  the 
species  and  (II)  which  may  require 
special  management  considerations  or 
protection.  As  such,  for  an  area  to  be 
designated  as  critical  habitat  for  a 
species  it  must  meet  both  provisions  of 
the  definition.  In  those  cases  where  an 
area  does  not  provide  those  physical 
and  biological  features  essential  to  the 
conservation  of  the  species,  it  has  been 
our  policy  not  to  include  these  specific 
areas  in  designated  critical  habitat. 
Likewise,  if  we  believe,  based  on  an 
analysis,  that  an  area  determined  to  be 
biologically  essential  has  an  adequate 
conservation  management  plan  that 
covers  the  species  and  provides  for 
adaptive  management  sufficient  to 
conserve  the  species,  then  special 
management  and  protection  are  already 
being  provided,  so  those  areas  do  not 
meet  the  second  provision  of  the 
definition  and  are  also  not  proposed  as 
critical  habitat. 

Further,  section  4(b)(2)  of  the  Act 
states  that  critical  habitat  shall  be 
designated,  and  revised,  on  the  basis  of 
the  best  available  scientific  data 
available  after  taking  into  consideration 
the  economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
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particular  area  as  critical  habitat.  An 
area  may  be  ex  :luded  from  critical 
habitat  if  it  is  c  etermined,  following  an 
analysis,  that  t  le  benefits  of  such 
exclusion  outv  eigh  the  benefits  of 
specifying  a  pa  rticular  area  as  critical 
habitat,  unless  the  failure  to  designate 
such  area  as  cr  tical  habitat  will  result 
in  the  extinction  of  the  species. 
Consequently,  /ve  may  exclude  an  area 
from  designate  1  critical  habitat  based  on 
economic  impa  cts,  or  other  relevant 
impacts  such  a|  preservation  of 
conservation  partnerships  and  national 
security,  if  we  i  letermine  the  benefits  of 
excluding  an  ai  ea  from  critical  habitat 
outweigh  the  b  tnefits  of  including  the 
area  in  critical  nabitat,  provided  the 
action  of  excluding  the  area  will  not 
result  in  the  ex  inction  of  the  species. 

In  our  critica  habitat  designations  we 
have  used  both  the  provisions  outlined 
in  sections  3(5)  A)  and  4(b)(2)  of  the  Act 
to  evaluate  thos  e  specific  areas  which 
are  proposed  fo  r  designation  as  critical 
habitat  and  tho:  ;e  areas  which  are 
subsequently  fiialized  (i.e.,  designated). 

Prudency  Deteijmination 

Section  4(a)(' )  of  the  Act  and  its 
implementing  r  jgulations  (50  CFR 
424.12)  require  that,  to  the  maximum 
extent  prudent  iind  determinable,  we 
designate  criticj  il  habitat  at  the  time  a 
species  is  listed  as  endangered  or 
threatened.  Chu  regulations  at  50  CFR 
424.12(a)(1)  stale  that  the  designation  of 
critical  habitat  i  s  not  prudent  when  one 
or  both  of  the  fallowing  situations  exist: 
(1)  The  species  s  threatened  by  taking 
or  other  activity  and  the  identification 
of  critical  habite  t  can  be  expected  to 
increase  the  deg  ree  of  threat  to  the 
species  or  (2)  such  designation  of 
critical  habitat  v  ^ould  not  be  beneficial 
to  the  species.  In  our  October  6,  1998, 
final  rule  (63  FP  53596),  we  determined 
that  designation  of  critical  habitat 
would  provide  1  ittle  conservation 
benefit  over  thai  provided  by  listing.  We 
determined  that  I  designation  of  critical 
habitat  was  not  brudent  based  on  the 
increased  threat  of  vandalism  and  stated 
that  designation  of  critical  habitat  could 
lead  to  acts  of  vjadalism,  may  provoke 
deliberate  inciddnts  of  vandalism  by 
OHV  users  and  i  nay  serve  to  encourage 
acts  of  vandalisi  i. 

However,  in  tl  le  past  few  years, 
several  of  our  datenninations  that  the 
designation  of  optical  habitat  would  not 
be  prudent  havelbeen  overturned  by 
court  decisions.  For  example,  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  the  Unifed  States  District  Court 
for  the  District  of  Hawaii  ruled  that  the 
Service  could  nc  t  rely  on  the  "increased 
threat"  rationale  for  a  "not  prudent" 
determination  w  ithout  specific  evidence 


of  the  threat  to  the  species  at  issue  (2  F. 
Supp.  2d  1280  [D.  Hawaii  1998]). 
Additionally,  in  Natural  Resources 
Defense  Council  v.  U.S.  Department  of 
the  Interior,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  ruled  that 
the  Service  must  balance,  in  order  to 
invoke  the  "increased  threat  rationale," 
the  threat  against  the  benefit  to  the 
species  of  designating  critical  habitat 
(113  F.  3d  1121,  1125  [9th  Cir.  1997]). 

We  continue  to  be  concerned  that 
Peirson's  milk-vetch  is  vulnerable  to 
impacts  from  OHV  use  in  the  area, 
vandalism,  or  distiu-bance  of  their 
habitat  and  that  these  threats  might  be 
increased  by  the  designation  of  critical 
habitat,  publication  of  critical  habitat 
maps,  and  further  dissemination  of 
location  and  habitat  information.  The 
periodically  low  numbers  and  restricted 
range  of  this  plant  taxon  make  it 
vulnerable.  At  this  time,  we  do  have 
some  limited  specific  evidence  for 
vandalism,  and  other  unauthorized 
human  disturbance  specific  to  this  plant 
and  its  habitat. 

The  courts  also  have  ruled  that,  in  the 
absence  TJf  a  finding  that  the  designation 
of  critical  habitat  would  increase  threats 
to  a  species,  the  existence  of  another 
type  of  protection,  even  if  it  offers 
potentially  greater  protection  to  the 
species,  does  not  justify  a  "not  prudent" 
finding  [Conservation  Council  for 
Hawaii  v.  Babbitt  2  F.  Supp.  2d  1280). 
We  are  already  working  with  Federal 
and  State  agencies  and  organizations  in 
carrying  out  conservation  activities  for 
this  plant  and  conducting  surveys  for 
additional  occiurences  of  the  species 
and  to  assess  habitat  conditions.  These 
entities  are  fully  aware  of  the 
distribution,  status,  and  habitat 
requirements  for  this  plant. 

We  have  reconsidered  our  evaluation 
of  the  threats  posed  by  vandalism  in  the 
prudency  determination.  We  have 
determined  that  the  threats  to  Peirson's 
milk-vetch  from  specific  instances  of 
vandalism  we  previously  identified  are 
limited,  if  not  speculative.  Accordingly, 
we  withdraw  our  previous 
determination  that  the  designation  of 
critical  habitat  is  not  prudent  for 
Peirson's  milk-vetch.  Therefore,  we 
determine  that  the  designation  of 
critical  habitat  is  prudent  for  Peirson's 
milk-vetch.  At  this  time,  we  have 
sufficient  information  necessary  to 
identify  specific  areas  as  essential  to  the 
conservation  of  this  plant  taxon  and  are 
therefore  proposing  critical  habitat  [see 
"Methods  and  Analysis  used  to  Identify 
Proposed  Critical  Habitat"  section 
below  for  a  discussion  of  information 
used  in  our  reevaluation). 


Methods 

As  required  by  section  4(b)(2)  of  the 
Act  and  regulations  at  50  CFR  424.12, 
we  used  the  best  scientific  information 
available  to  determine  areas  that  contain 
the  physical  and  biological  featiu^s  that 
are  essential  for  the  conservation  of 
Astragalus  magdalenae  var.  peirsonii. 
This  included  information  from  our 
ov»rn  documents  on  this  plant  and 
related  taxa,  available  information  that 
pertains  to  the  biology  and  habitat 
requirements  of  this  taxon,  including 
data  from  research  and  survey 
observations,  such  as  Westec  (1977), 
BLM  surveys  conducted  from  1998  to 
2002  primarily  summarized  by 
Willoughby  (BLM  2000,  2001),  Thomas 
Olsen  Associates  (TOA)  (2001),  and  . 
Phillips  and  Kennedy  (2002);  the 
California  Natural  Diversity  Database 
(2003);  peer-reviewed  joiunal  articles 
and  book  excerpts  regarding  A.  m.  var. 
peirsonii,  similar  species,  or  more 
generalized  issues  of  conservation 
biology;  unpublished  biological 
documents  and  discussions  with 
botanical  experts  regarding  A.  m.  var. 
peirsonii  and  related  species;  site  visits; 
and  discussions. 

The  area  proposed  for  critical  habitat 
is  occupied  by  Astragalus  magdalenae 
var.  peirsonii  as  demonstrated  by 
repeated  surveys  sununarized  by  BLM 
(BLM  2000,  2001),  and  independently 
confirmed  by  TOA  (TOA  2001).  This 
plant  may  be  present  as  standing  plants, 
as  seed  bank  in  the  sand  or  as  plants 
persisting  as  perennial  root  crowns  in 
the  sand.  During  any  given  year,  the 
suitable  habitat  for  A.  m.  var.  peirsonii 
may  be  occupied  by  various 
combinations  of  these  three  life  history 
phases.  The  dynamics  of  dune 
morphology,  local  rainfall  patterns  and 
amoimts,  as  well  as  the  spatial 
distribution  of  the  seed  bank,  and  seed 
scarification  each  contribute  to  the 
patchy  or  mosaic  nature  of  the 
distribution  of  standing  plants  of  A.  m. 
var.  peirsonii.  Local  rainfall  patterns 
and  amounts  are  likely  to  cause  shifts  in 
the  proportions  of  these  three  life 
history  phases.  All  areas  proposed  as 
critical  habitat  contain  at  least  one  of 
the  primary  constituent  elements  and 
have  been  determined  to  be  essential  to 
the  conservation  of  the  species,  as 
described  below. 

Areas  proposed  as  critical  habitat  are 
occupied,  in  any  given  year,  by  standing 
plants,  root  crowns,  or  the  soil  seed 
bank.  Likewise,  areas  of  unsurveyed, 
suitable  habitat  that  are  contiguous  with 
areas  where  standing  plants  have  been 
documented  by  BLM  surveys  (BLM 
2000,  2001),  are  reasonably  likely  to 
support  standing  plants,  root  crowns,  or 
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a  portion  of  the  soil  seed  bank.  BLM  did 
not  survey  every  west-to-east  transect 
across  the  dunes,  however,  interpolation 
of  earlier  survey  data  (WESTEC  1977) 
and  census  data  (TOA  2001)  confirms 
the  presence  of  Astragalus  magdalenae 
var.  peirsonii  and  the  continuity  of  the 
northwest-to-southeast  habitat.  These 
data  sustain  our  inclusion  of  these  areas 
in  the  proposed  critical  habitat.  These 
areas  are  not  likely  any  bigger  than 
naturally  occurring  gaps  in  the  spatial 
distribution.  As  a  result,  these 
intervening  areas,  where  standing  plants 
may  not  have  been  documented  are 
determined  to  be  essential  to  the 
conservation  of  A.  m.  var.  peirsonii 
because  they  contain  the  primary 
constituent  elements  and  will 
accommodate  the  natiual  fluctuations 
and  movement  of  populations  as  wrell  as 
connectivity  across  the  plants'  range. 
Surveys  need  not  have  identified 
standing  plants  for  an  area  to  be 
considered  occupied  because  a  species 
may  still  be  present  at  a  site  as  part  of 
the  seed  bank  (Given  1994)  or 
unsprouted  root  crowns. 

Tne  most  extensive  survey  of  the 
Algodones  Dunes  was  conducted  in 
1977  (Westec  1977).  This  survey  used 
66  transects  that  ran  across  the  dunes 
from  west  to  east.  Along  the  transects 
they  recorded  presence  and  relative 
abimdance  of  standing  plants  of 
Astragalus  magdalenae  var.  peirsonii 
and  four  other  rare  psammophytic  scrub 
species.  In  1998  the  BLM  began 
surveying  for  rare  plants  in  the  dunes 
repeating  the  methodology  used  by 
Westec  in  their  1977  siuvey;  however, 
the  BLM  sxuA'eyed  only  34  of  the 
original  66  transects  and  employed  a 
different  abundance  measure.  The  BLM 
conducted  these  surveys  for  5 
consecutive  years  (1998,  1999,  2000, 
2001,  and  2002)  recording  the  presence 
and  abundance  of  the  rare  plant  taxa 
along  the  transects. 

To  determine  the  general  range  of 
Astragalus  magdalenae  var.  peirsonii  in 
the  Algodones  Dunes,  we  used  sxuvey 
information  from  published  and 
unpublished  documents  and  maps 
including  Westec  (1977),  BLM  (2000, 
2001),  and  TOA  (2001).  Westec  (1977) 
devised  a  grid  system  overlay  for  the 
Algodones  Dunes.  Each  quadrant  of  the  . 
grid  was  approximately  0.45  mi  (0.72 
km)  on  a  side.  BLM  reproduced  this  grid 
system  to  present  data  from  their 
subsequent  annual  surveys  from  1998  to 
2002  (BLM  2000,  2001).  Both  Westec 
and  BLM  considered  a  grid  square 
occupied  if  A.  m.  var.  peirsonii  was 
encountered  anywhere  within  that  grid 
square.  For  comparison,  we  also 
superimposed  census  data  included  by 
TOA  (2001)  on  this  same  grid  system. 


We  produced  maps  based  on  Westec 
(1977),  BLM  (2000,  2001),  and  TOA 
(2001)  data.  Because  of  the  differences 
in  survey  methodologies  and  abundance 
classes  used  by  these  surveys,  we 
considered  each  of  these  records  to 
represent  presence  or  absence  only.  Due 
to  fluctuations  in  both  the  presence  and 
abundance  of  A.  m.  var.  peirsonii  from 
year  to  year,  we  combined  the  data  from 
multiple  years  of  survey  data.  Also  the 
various  surveys  recorded  standing 
plants  as  the  only  measure  of 
occupancy,  not  taking  into  account  a 
dormant  soil  seed  bank  or  root  crowns. 

The  survey  efforts,  discussed  above, 
provided  us  with  the  data  necessary  to 
construct  a  model  showing  which 
regions  of  the  Algodones  Dunes 
represent  essential  habitat  for  the 
Astragalus  magdalenae  var.  peirsonii. 
The  model  that  we  created  used  the  data 
collected  by  the  BLM  from  1998  to  2002 
as  the  input  data  and  the  data  collected 
by  Westec  1977  and  TOA  2001  as  a 
means  of  verifying  the  information 
generated  by  the  model.  The  BLM  data 
was  used  as  the  input  data  source  for 
the  model  because  it  was  more  current, 
covered  multiple  years,  and  used  the 
same  methodology  each  year.  Time  and 
resources  precluded  us  from  conducting 
independent  surveys.  Outlier 
occiurences  evidenced  only  by  Westec 
1977  were  not  included  because  of  the 
age  of  the  report  and  the  lack  of 
substantiation  by  more  recent  BLM 
surveys. 

In  order  to  create  this  model  we  used 
the  BLM  data  to  extrapolate  the  values 
for  foiu  variables:  (1)  The  presence  or 
absence  of  standing  plants  of  A.  m.  var. 
peirsonii:  (2)  the  abundance  of  A.  m. 
var.  peirsonii:  (3)  the  frequency  of 
occurrence  of  A.  m.  var.  peirsonii:  and 
(4)  the  number  of  associated  rare 
psammophytic  plant  taxa  present.  These 
variables  were  scored,  then 
standardized,  and  finally  compiled.  We 
grouped  the  data  into  five  categories  and 
created  a  map  depicting  the  distribution 
of  the  model's  output.  This  map  showed 
a  strong  band  of  high  values  that  ran 
from  the  Northeast  to  the  Southwest  of 
the  dune  field.  The  portion  of  the  dunes 
that  corresponded  to  the  top  three 
categories  represented  the  portion  of  the 
Algodones  Dunes  that  is -essential  to  the 
conservation  of  this  species. 

Analysis  of  four  variables  depicted  on 
CIS-based  maps  provided  us  with 
information  necessary  for  determining 
which  areas  of  the  Algodones  Dunes  are 
essential  for  the  conservation  of  the 
species  and  contain  the  primary 
constituent  elements.  The  first  variable 
was  that  of  the  presence  or  absence  of 
standing  plants.  This  indicated 
localities  where  Astragalus  magdalenae 


var.  peirsonii  had  been  found  in  each  of 
the  five  survey  years  either  as  seedlings 
or  as  older  plants.  The  second  variable 
gave  us  information  about  the  relative 
abundance  of  A.  m.  var.  peirsonii  in   , 
each  of  the  five  survey  years.  The 
highest  abundance  class  value  recorded 
for  each  grid  cell  diuing  the  five  survey 
years  was  used  as  the  cell's  value  for 
this  variable.  This  providpd  us  with 
information  to  depict  areas  that  seem  to 
have  higher  plant  densities,  and  thus 
presence  of  primary  constituent 
elements.  The  third  variable  provided 
us  with  information  about  the  fi^uency 
with  which  A.  m.  var.  peirsonii 
occurred  from  year  to  year.  This  variable 
was  calculated  based  on  the  number  of 
times  A.  m.  var.  peirsonii  was  reported 
in  a  grid  cell  throughout  the  5-year 
survey  period.  This  was  important  in 
determining  areas  that  continued  to 
function  as  good  habitat  for  A.  m.  var. 
peirsonii  and  were  most  likely  to 
contain  the  primary  constituent 
elements.  Finally,  we  used  the  presence 
and  absence  data  for  the  other  rare 
psammophytic  scrub  taxa  that  occur  in 
the  Algodones  dunes  and  are  often 
found  with  A.  m.  var.  peirsonii  as  the 
fourth  variable.  These  plants  included 
Croton  wigginsii,  Helianthus  niveus  ssp. 
tephrodes,  Palafoxia  arida  var.  gigantea, 
and  Pholisma  sonorae.  For  each  grid 
cell,  scores  were  assigned  based  on  the 
number  of  these  associated  plants  that 
were  found  over  the  course  of  the  5 
years  of  surveys.  Higher  scores  may 
indicate  a  greater  abundance  and 
persistence  of  A.  m.  var.  peirsonii  and/ 
or  the  diversity  of  associated 
psammophytic  scrub  species.  Therefore, 
by  this  measure  higher  scores  indicate 
the  presence  of  higher  quality 
psammophytic  scrub  habitat,  and  thus 
the  presence  of  primary  constituent 
elements. 

Intrinsic  to  the  creation  of  the 
essential  habitat  model  for  Astragalus 
magdalenae  var.  peirsonii  was  the 
application  of  several  assiunptions 
related  to  the  (1)  BLM  study  design 
(Willoughby  2000  and  Willoughby 
2001),  (2)  habitat  and  weather 
variability  across  the  entire  dune 
system,  (3)  paved  roads  as  barriers  to 
.dispersal,  (4)  occurrences  of  plants  and 
seeds  in  grid  cells  over  different  survey 
periods,  and  (5)  model  protocol.  These 
assumptions  are  described  to  allow  the 
reviewer  to  understand  the  potential 
strengths  and  limitations  of  the  results 
of  the  habitat  modeling.  Based  on  the 
BLM  study  design,  a  consistent  survey 
methodology  was  used  for  the  plant 
svaveys  conducted  in  1998, 1999,  and 
2000  (Willoughby  2000  and  Willoughby 
2001).  Vegetation  maps  (BLM  2003), 
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wind  patterns  'Romspert  and  Burk  1979 
andNorrisanc  Norris  1961),  and 
precipitation  f  attems  (Willoughby  2000 
and  Willoughby  2001)  supported  oiu 
assumption  that  the  habitat,  in  terms  of 
dune  action,  p  ecipitation,  and 
vegetation,  wa ;  uniform  in  variation  and 
continuous  thioughout  the  dune  system. 
Based  on  rainf  ill  data  collected  from 
November  16,  JOOO  to  March  16,  2001 
(1.40  inches  of  precipitation  was' 
recorded  at  Ca  luilla  Ranger  Station  in 
the  northwest  )art  of  the  dunes  and  2.67 
inches  of  preci  )itation  was  reported  at 
Buttercup  Cam  aground  in  the  southern 
end  of  the  dunts  (Willoughby  2001)), 
BLM  indicated  that  more  precipitation 
may  fall  in  the  southern  portion  of  the 
Algodones  Dui  es  compared  to  the 
northern  end  o  the  dunes.  However, 
given  the  limit(  id  precipitation  data 
available  for  th  ?  Algodones  Dunes  (5 
months)  and  th  b  relatively  short  linear 
extent  of  the  d\  nes  (40  mi  long)  (64  km 
long),  we  coulc  not  project  a  rainfall 
gradient  and,  ii  istead,  assumed  that  the 
precipitation  w  as  uniformly  variable 
and  continuoui  throughout  the  dime 
system.  Based  c  n  observations  of 
•  unimpeded  sar  d  and  wind  movement 
across  existing  javed  roads,  we  did  not 
expect  that  the  aaved  roads  would 
represent  a  ban  ier  to  the  dispersal  of  the 
fruits  and  seeds  of  Astragalus 
magdalenae  vai .  peirsonii.  Surveys 
conducted  by  B  ^  indicate  variability 
in  occurrences  )f  standing  plants  from 
year  to  year  (Wi  lloughby  2000  and 
Willoughby  20(  1)  and  that  at  any  given 
time,  these  occ;  rrences  may  represent 
standing  plants  root  crown  regrowth,  or 
seedlings  of  Asi  ragalus  magdalenae  var. 
peirsonii.  We  as  sumed  that  if  standing 
plants  were  not  found  in  a  particular 
grid  cell  during  a  survey,  but  were 
recorded  as  prei  ent  in  other  survey 
years,  then  that  ^rid  cell  may  be 
occupied  by  eitjer  root  crowns  or  seeds 
of  this  species.   JLM  randomly  selected 
survey  transects  and,  as  expected,  this 
random  selectio  a  results  in  gaps 
between  transec  ts.  We  projected  the 
distribution  of  y  stragalus  magdalenae 
var.  peirsonii  ac  ross  the  gaps  by 
assuming  that  tl  e  values  of  imknown 
grid  cells  are  m(  re  closely  related  to 
nearby  cells  rati  er  than  distant  cells. 
From  the  data  provided  by  BLM  we 
were  able  to  cal(  :ulate  scores  for  each  of 
these  variables  i  nd  then  extrapolate  the 
values  for  each  '  ariable  for  the  entire 
dune  area.  We  n  lade  this  extrapolation 
based  on  a  statis  tical  method  called 
Kriging,  which  (  alculates  new  values  for 
unsurveyed  ares  s  based  on  the  known 
values  for  the  ce  Is  that  were  surveyed. 
The  data  for  the:  e  four  variables  was 
then  standardize  d  to  a  scale  of  0  to  5 


points  so  that  the  range  of  scores,  from 
low  to  high,  would  be  comparable  to 
one  another.  The  standardized  scores 
were  then  totaled  for  each  cell,  for  a 
possible  high  score  of  20  points.  This  set 
of  values  was  then  further  refined  using 
the  Kriging  method  to  generate  a  map 
similar  in  appearance  to  a  topographic 
map,  showing  the  resulting  scores  of  the 
model  in  the  same  way  a  topographic 
map  shows  variations  in  elevation.  A 
line  was  then  drawn  around  those  areas 
of  higher-quality  psammophytic  scrub 
habitat  described  above  and  considered 
essential  to  the  conservation  of 
Astragalus  magdalenae  var.  peirsonii. 

Primary  Constituent  Elements 

In  accordance  with  section  3{5)(A){i) 
of  the  Act  and  regulations  at  50  CFR 
424.12,  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
(primary  constituent  elements)  that  are 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include  but  are  not 
limited  to:  Space  for  individual  and 
population  growth  and  for  normal 
behavior;  food,  water,  air,  light, 
minerals  or  other  nutritional  or 
physiological  requirements;  cover  or 
shelter;  sites  for  germination  or  seed 
dispersal;  and  habitats  that  are  protected 
from  disturbance  or  are  representative  of 
the  historic  geographical  and  ecological 
distributions  of  a  species. 

Much  of  what  is  known  about  the 
specific  physical  and  biological 
requirements  of  Astragalus  magdalenae 
var.  peirsonii  is  described  in  the 
Background  section  of  this  proposal  and 
in  the  final  listing  rule.  The  proposed 
critical  habitat  is  designed  to  provide 
sufficient  habitat  to  maintain  self- 
sustaining  populations  of  A.  m.  var. 
peirsonii  throughout  its  range  and  to 
provide  those  habitat  components 
essential  for  the  conservation  of  the 
species.  These  habitat  components 
provide  for:  (1)  Individual  and 
population  growth,  including  sites  for 
germination,  pollination,  reproduction, 
pollen  and  seed  dispersal,  and  seed 
bank;  [2)  intervening  areas  that  allow 
gene  flow  and  provide  connectivity  or 
linkage  within  segments  of  the  larger 
population;  and  (3)  areas  that  provide 
basic  requirements  for  growth,  such  as 
water,  light,  and  minerals. 

The  conservation  of  Astragalus 
magdalenae  var.  peirsonii  is  dependent 
upon  a  number  of  factors  including  the 
protection  and  management  of  existing 
population  sites  and  habitat,  the 
maintenance  of  normal  ecological 
functions  within  these  sites,  including 
connectivity  between  groups  of  plants 


within  close  geographic  proximity  to 
facilitate  gene  flow  among  the  sites  by 
pollinator  activity  and  fruit  as  well  as 
seed  dispersal.  Some  of  the  factors 
associated  with  the  observed  and 
potential  distribution  of  this  species 
include:  seeds  will  likely  germinate  if 
germination  requirements  of 
scarification  and  moistiu-e  are  met 
within  a  germination  time  frame  for  the 
species  (Porter,  in  litt.  2003); 
germination  patterns  likely  reflect  the 
distribution  of  the  seed  bank  in  the 
shifting  sands,  (seeds  will  not 
effectively  germinate  below  a  certain 
depth);  and  distribution  patterns  of 
standing  plants  may,  in  large  part, 
reflect  the  distribution  pattern  of 
adequate  rainfall  for  a  particular  year. 

The  areas  we  are  proposing  to 
designate  as  critical  habitat  provide 
some  or  all  of  the  habitat  components 
essential  for  the  conservation  of 
Astragalus  magdalenae  var.  peirsonii. 
These  habitat  components  and  primary 
constituent  elements  are  generally 
associated  with  psammophytic  scrub 
(e.g.,  Croton  wigginsii,  Eriogonum 
deserticola,  Helianthus  niveus  ssp. 
tephrodes,  Palafoxia  arida  var.  gigantea, 
Pholisma  sonorae,  and  Tiquilia  plicata). 
Based  on  the  best  available  information   ' 
at  this  time,  the  primary  constituent 
elements  of  critical  habitat  for  A.  m.  var. 
peirsonii  consist  of: 

(1)  Intact,  active  sand  dune  systems 
(defined  as  sand  areas  that  are  subject  to 
sand-moving  winds  that  result  in 
natural  expanses  of  slopes  and  swales) 
within  the  historical  range  of  A.  m.  var. 
peirsonii  that  are  characterized  by: 

(A)  substrates  of  the  Rositas  soil 
series,  specifically  Rositas  fine  sands  of 
sufficient  depth  to  promote  A.  m.  var. 
peirsonii  and  discourage  creosote  bush 
scrub;  and 

(B)  wind-formed  slopes  of  less  than  30 
degrees,  but  generally  less  than  20 
degrees. 

Criteria  Used  To  Identify  Critical 
Habitat 

We  identified  critical  habitat  essential 
to  the  conservation  of  Astragalus 
magdalenae  var.  peirsonii  in  the 
primary  locations  where  it  currently 
occurs  or  has  been  known  to  occur  in 
the  Algodones  Dunes.  We  are  proposing 
to  designate  critical  habitat  to  maintain 
self-sustaining  populations  of  A.  m.  var.    ' 
peirsonii  within  the  range  of  the  taxon 
in  the  United  States. 

Astragalus  magdalenae  var.  peirsonii 
has  a  very  limited  range  even  within  the 
Algodones  Dunes.  Less  than  one-third  of 
the  area  delineated  by  the  ISDRA  has 
documented  occurrences  oi  A.  m.  var. 
peirsonii.  Extreme  fluctuations  in 
populations  have  been  demonstrated. 
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As  a  result,  it  is  likely  in  some  years  that 
few,  if  any,  seeds  are  added  to  the  soil 
seed  bank.  The  patchy  distribution  of 
the  plants  in  any  given  year  is  likely  a 
combination  of  several  factors  including 
the  dynamics  of  dune  morphology,  local 
rainfall  patterns  and  amounts,  as  well  as 
the  spatial  distribution  of  the  seed  bank, 
and  seed  scarification. 

We  delineated  the  proposed  critical 
habitat  by  creating  data  layers  in  a  CIS 
format.  Because  of  the  dynamic  nature 
of  the  distribution  of  this  plant,  the 
cyclic  natiu'e  of  suitable  climatic 
regimes,  and  the  presence  of  a  seed  bank 
for  Astragalus  magdalenae  var. 
peirsonii,  grid  squares  where  this  plant 
has  not  been  encoimtered  are  included 
as  critical  habitat  if  they  are  contiguous 
with  grid  squares  where  the  plant  has 
been  found  and  possess  the  primary 
constituent  elements  and  are  considered 
occupied.  Another  reason  for  their 
inclusion  is  that  there  are  gaps  in  those 
transects  smveyed  by  Westec  and  BLM. 
The  TO  A  (2001)  siuvey  bridged  some  of 
these  gaps  and  leave  little  doubt  that 
additional  surveys  in  previously 
unsurveyed  transects  would  likely  fill  in 
the  east-to-west  pattern  as  well.  The 
BLM  surveys  serve  as  the  basis  for  the 
mapping  of  critical  habitat.  An 
exception  to  this  is  instances  where 
Westec  (1977)  data  is  the  only  source  of 
a  record.  Because  BLM  has  included 
only  34  west-east  transects  along  the 
length  of  the  dunes,  and  additional  data 
from  TOA  (2001)  and  Westec  (1977) 
tend  to  bridge  the  gaps  between  BLM's 
transects,  we  considered  the  northwest 
to  southeast  distribution  to  be  generally 
cpntinuous. 

In  order  to  provide  legal  descriptions 
of  the  critical  habitat  boundaries,  we 
then  used  an  overlayed  100-meter  grid 
to  establish  Universal  Transverse 
Mercator  (UTM)  North  American  Datum 
27  (NAD  27)  coordinates  which,  when 
connected,  provided  the  critical  habitat 
imit  boundaries. 

In  designating  critical  habitat,  we 
made  an  effort  to  avoid  developed  areas, 
OHV  staging  areas,  and  disturbed  areas 
along  roadways  that  are  unlikely  to 
contain  the  primary  constituent 
elements  and  therefore  contribute  to  the 
conservation  of  Astragalus  magdalenae 
var.  peirsonii.  However,  we  did  not  map 
critical  habitat  in  sufficient  detail  to 
exclude  all  developed  areas,  or  other 
lands  unlikely  to  contain  the  primary 
constituent  elements  essential  for  the 
conservation  of  A.  m.  var.  peirsonii. 
Areas  within  the  boundaries  of  the 
mapped  units,  such  as  buildings,  roads, 
parking  lots,  railroad  tracks,  canals,  and 
other  paved  areas,  will  not  contain  one 
or  more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 


these  areas,  therefore,  would  not  trigger 
a  consultation  under  section  7  of  the 
Act,  unless  they  affect  the  species  or 
primary  constituent  elements  in 
adjacent  critical  habitat. 

Special  Management  Considerations 

Special  management  considerations 
or  protections  may  be  needed  to 
maintain  the  physical  and  biological 
features  as  well  as  the  primary 
constituent  elements  that  are  essential 
for  the  conservation  of  Astragalus 
magdalenae  var.  peirsonii  within  the 
unit  being  proposed  as  critical  habitat. 
As  noted  in  the  Critical  Habitat  section, 
"special  management  considerations  or 
protection"  is  a  term  that  originates  in 
section  3(5)(A)  of  the  Act  imder  the 
definition  of  critical  habitat.  We  believe 
that  the  proposed  critical  habitat  unit 
may  require  the  special  management 
considerations  or  protections  outlined 
below. 

1.  The  dune  composition  and 
structure  should  be  maintained  in  a 
manner  compatible  with  the  natural 
distribution  pattern  of  Astragalus 
magdalenae  var.  peirsonii  and  be 
conducive  to  the  persistence  of 
associated  psammophytic  scrub  species 
and  discourage  creosote  bush  scrub. 

2.  The  direct  and  indirect  impacts  of 
OHVs  on  individual  plants,  as  well  as 
on  the  plants  reproductive  capacity, 
must  be  scientifically  determined.  These 
impacts  must  be  assessed  at  a  relevant 
time  scale  to  determine  seasonal  impact, 
frequency  of  impact,  duration  of 
impacts,  and  pattern  of  iinpacts.  This 
may  allow  an  objective  application  of 
acceptable  levels  and  timing  of  OHV 
activity  in  each  of  the  BLM  recreation 
management  areas. 

Recently,  the  BLM  issued  a  Recreation 
Area  Management  Plan  (RAf4P)  for  the 
Imperial  San  Dunes  (BLM  2003).  A 
specified  major  focus  of  the  RAMP  is  to 
ensure  that  the  "world  class 
opportunities"  of  Imperial  Sand  Dunes 
Recreation  Area  (ISDRA)  are 
continuously  available  while 
responding  to  increased  need  for 
protection  of  plant  and  animal  species 
in  the  dunes  (BLM  2003).  Species 
specific  management  needs  and 
measures  for  Astragalus  magdalenae 
var.  peirsonii  are  not  addressed  in  the 
RAMP.  In  the  RAMP,  BLM  does  include 
a  monitoring/study  plan  that  they 
propose  to  implement.  The  results  of 
this  monitoring  would  be  incorporated 
into  a  management  plan  developed  for 
Astragalus  magdalenae  var.  peirsonii. 

WiUiin  the  ISDRA  only  the  North 
Algodones  Dune  Wilderness  Area 
(Wilderness  Area)  will  remain  closed  to 
public  motorized  vehicle  use.  Although 
the  Wilderness  Area  does  not  allow 


motorized  recreational  use,  it  is  open  to 
non-motorized  public  uses  including 
hiking  and  horseback  riding. 
Additionally,  vehicular  use  by  the 
California  Department  of  Fish  and 
Game,  the  Border  Patrol  and  other 
permitted  entities  will  be  allowed.  The 
Wilderness  Area  is  not  actively 
managed  for  the  conservation  of  plant 
and  animal  species,  rather  management 
will  take  the  form  of  "minimal  and 
subtie  on-site  controls  and  restrictions." 

Proposed  Critical  Habitat  Designation 

Lands  proposed  for  critical  habitat 
designation  include  Federal  and  private 
lands.  The  approximate  areas  of 
proposed  critical  habitat  by  land 
ownership  are  shown  previously  in  this 
document  in  table  1 . 

The  proposed -critical  habitat  areas 
constitute  oiir  best  assessment  of  the 
areas  essential  for  the  conservation  of 
Astragalus  magdalenae  var.  peirsonii 
and  provide  the  primary  constituent 
elements  described  above.  The  critical 
habitat  includes  locations  where 
standing  plants  of  A.  m.  var.  peirsonii 
have  been  observed  dining  BLM  and 
Westec  surveys.  Because  of  the  natural 
fluctuations  in  population  numbers  and 
timing  of  rainfall  and  pattern  of  seed 
germination,  standing  plants  may  not 
appear  in  all  areas  of  critical  habitat 
every  year.  Within  the  boundary  of 
critical  habitat  we  also  include  areas 
contiguous  to  those  where  standing 
plants  have  been  recorded,  and  where, 
because  of  plant  proximity  and  habitat 
continuity,  we  have  no  reason  to  doubt 
the  presence  of  plants  as  a  seed  bank. 
This  has  been  supported  by  recent 
findings  from  a  single  survey  by  TOA 
(2001)  that  found  plants  in  areas  of  the 
dunes  interspersed  vdth  those  included 
in  the  BLM  transects. 

The  Algodones  Dunes  Critical  Habitat 
Unit  is  in  eastern  Imperial  County, 
California.  This  is  the  only  region  in  the 
United  States  where  there  are  deep 
dunes  maintained  by  dune-building 
winds  that  result  in  natural  expanses  of 
swales  and  slopes  under  20  degrees 
slope,  and  appropriate  Rositas  soils. 
This  is  also  the  only  region  of  the 
United  States  that  supports  an  extant 
population  of  Astragalus  magdalenae 
var.  peirsonii,  and  we  have  no  evidence 
that  another  such  area  exists.  It  extends, 
as  an  elongate  triangle  shape,  frt)m  the 
International  Boundary  northward  in  a 
northwesterly  direction.  The  western 
boundary  parallels  the  Coachella  Canal. 
The  eastern  boundary  is  generally  half 
way  between  this  and  Ted  Kipf  Road  to 
the  east.  The  northern  end  attenuates  to 
a  point  near  the  convergence  of  the 
Coachella  Canal  and  Ted  Kipf  Road. 
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The  Algodo  nes  Dunes  Critical  Habitat 
Unit  has  three  separate  portions 
separated  by  h  ighways.  The 
discontinuitie  s  associated  with  the 
highways  are  ikely  traversed 
occasionally  h  y  mature  firuits  dispersed 
by  the  wind  a!  well  as  by  pollinators. 
The  northern  ]  )ortion  of  the  Unit  is 
north  of  State  ^ighway  78.  The  majority 
of  the  northen  i  portion  of  the  critical 
habitat  hes  wi  hin  the  North  Algodones 
Dunes  Wilden  less.  The  central  portion 
of  the  Unit  is  s  outh  of  State  Highway  78 
and  north  of  li  terstate  8.  This  portion  of 
the  Unit  exten  is  from  the  leeward  side 
of  the  dunes  ei  ist  of  the  Coachella  Canal 
eastward  to  ap  aroximately  one  half  the 
distance  to  Te< :  Kipf  Road  oil  the  eastern 
side  of  the  Alg  sdones  Dunes.  West  of 
the  central  por  tion  of  the  critical  habitat, 
there  are  at  lea  st  11  campgrounds 
mostly  associa  ed  with  the  Gecko  Road 
area.  The  souU  lem  portion  of  the  Unit 
is  south  of  Inte  rstate  8  and  includes 
campgrounds  <  nd  a  major  OHV  staging 
area.  Astragalu  s  magdalenae  vat. 
peirsonii  has  c  insistently  been  found  in 
the  Buttercup  I  Management  Area.  A 
primary  featur(  s  of  the  area  are  the 
barchan  dunes  that  between  1953  and 
1968  were  determined  to  migrate  toward 
the  southeast  (Smith  1978).  This  pattern 
is  likely  still  o[  erative.  This  area  is 
important  to  th  b  conservation  of  A.  m. 
var.  peirsonii  b  scause  it  provides  the 
only  potential  i  lonnectivity  between  the 
range  of  the  ph  nt  in  the  United  States 
and  that  in  Me:  :ico. 


Critit  al  Habitat  Designation 


ECTects  of 

Section  7  Consi  iltation 

Section  7(a)  ( i  the  Act  requires 
Federal  agencie  s,  including  the  Service, 
to  ensure  that  actions  they  fund, 
authorize,  pern  it,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat.  Destru(  tion  or  adverse 
modification  ol  critical  habitat  occurs 
when  a  Federal  action  directly  or 
indirectly  alter;  critical  habitat  to  the 
extent  that  it  ap  preciably  diminishes  the 
value  of  critical  habitat  for  the 
conservation  of  the  species.  Individuals, 
organizations,  States,  local  governments, 
and  other  non-federal  entities  are 
affected  by  the  iesignatioh  of  critical 
habitat  only  if  t  leir  actions  occur  on 
Federal  lands,  r  squire  a  Federal  permit, 
authorization,  or 
funding. 

In  our  regulations  at  50  CFR  402.02, 
we  define  destr  iction  or  adverse 

"a  direct  or  indirect 
alteration  that  a  apreciably  diminishes 
the  value  of  crit  cal  habitat  for  both  the 
survival  and  re<  overy  of  a  listed  species. 
Such  alteration!  include,  but  are  not 
limited  to:  alter;  itions  adversely 


modifying  any  of  those  jifaysical  or 
biological  features  that  were  the  basis 
for  determining  the  habitat  to  be 
critical."  However,  in  a  March  15,  2001, 
decision  of  the  United  States  Court  of 
Appeals  for  the  Fifth  Circuit  {Sierra 
Cluh  V.  U.S.  Fish  and  Wildlife  Service  et 
a}.,  F.3d  434),  the  Court  found  our 
definition  of  destruction  or  adverse 
modification  to  be  invalid.  In  response 
to  this  decision,  we  are  reviewing  the 
regulatory  definition  of  adverse 
modification  in  relation  to  the 
conservation  of  the  species. 

Section  7(a)  of  the  Act  requires 
Federal  agencies,  including  the  Service, 
to  evaluate  their  actions  with  respect  to 
any  species  that  is  proposed  or  listed  as 
endangered  or  threatened,  and  with 
respect  to  its  critical  habitat,  if  any  is 
designated  or  proposed.  Regulations 
implementing  this  interagency 
cooperation  provision  of  the  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  of  the  Act  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  Federal 
agencies  in  eliminating  conflicts  that 
may  be  caused  by  their  proposed 
actions.  The  conservation  measures  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  the 
species  was  listed  or  critical  habitat 
designated.  We  may  adopt  the  formal 
conference  report  as  the  biological 
opinion  when  the  species  is  listed  or 
critical  habitat  designated,  if  no 
substantial  new  information  or  changes 
in  the  action  alter  the  content  of  the 
opinion  (50  CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  of  the  Act 
requires  Federal  agencies  to  ensure  that 
activities  they  authorize,  fund,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  such  a  species  or 
to  destroy  or  adversely  modify  its 
critical  habitat.  If  a  Federal  action  may 
affect  a  listed  species  or  its  critical 
habitat,  the  responsible  Federal  agency 
(action  agency)  must  enter  into 
consultation  with  us.  Through  this 
consultation,  the  Federal  action  agency 
would  ensure  that  the  permitted  actions 
do  not  destroy  or  adversely  modify 
critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 


provide  "reasonable  and  prudent 
alternatives"  to  the  project,  if  any  are 
identifiable.  Reasonable  and  prudent 
alternatives  are  defined  at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  the 
likelihood  of  jeopardizing  the  continued 
existence  of  listed  species  or  resulting  in 
the  destruction  or  adverse  modification 
of  critical  habitat. 
Regulations  at  50  CFR  402.16  require 
.  Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  under  certain  circumstances, 
including  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiating  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency,  may  affect  critical  habitat  and 
require  that  a  section  7  consultation  be 
conducted  include,  but  are  not  limited 
to: 

(1)  Activities  that  distxub  or  degrade 
the  structiire  of  the  dunes  (ridges,  slip 
faces,  bowls,  and  swales); 

(2)  Activities  that  irreversibly 
compact  or  disturb  the  sand  such  that 
seeds  of  Astragalus  magdalenae  var. 
peirsonii  are  not  capable  of  germinating 
or  plants  are  not  able  to  survive;  and, 

(3)  Activities  that  alter  the  existing 
hydrology  or  reduce  soil  moisture  by 
lowering  the  groimdwater  table  or 
redirecting  surface  flows. 

Activities  that  may  destroy  or 
adversely  modify  critical  habitat  include 
those  that  alter  the  primary  constituent 
elements  to  an  extent  that  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  Peirson's  milk-vetch  is 
appreciably  reduced.  We  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 

We  recognize  that  the  proposed 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  recovery  of  the 
species.  For  these  reasons,  we  want  to 
ensiu-e  that  the  public  is  aware  that 


Federal  Register/Vol.  68,  No.  150/Tuesday,  August  5,  2003 / Proposed  Rules 


46153 


critical  habitat  designations  do  not 
signal  that  habitat  outside  the  proposed 
designation  is  unimportant  or  may  not 
be  required  for  recovery.  Areas  outside 
the  proposed  critical  habitat  designation 
will  continue  to  be  subject  to 
conservation  actions  that  may  be 
implemented  under  section  7(a)(1)  of 
the  Act  and  to  the  regulatory  protections 
afforded  by  the  section  7(a)(2)  jeopardy 
standard  and  the  prohibitions  of  section 
9  of  the  Act.  Critical  habitat 
designations  made  on  the  basis  of  the 
best  available  information  at  the  time  of 
designation  will  not  control  the 
direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  planning  efforts  calls 
for  a  different  outcome. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe,  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  Activities  that  may  destroy 
or  adversely  modify  critical  habitat 
would  her  those  that  alter  the  primary 
constituent  elements  to  the  extent  that 
the  value  of  critical  habitat  for  the 
conservation  of  the  Astragalus 
magdalenae  var.  peirsonii  is  appreciably 
reduced.  The  actions  listed  previously 
are  activities  that  may  affect  critical 
habitat  and  are  not  necessarily  actions 
that  would  result  in  adverse 
modification.  We  also  note  that  such 
activities  may  also  jeopardize  the 
continued  existence  of  the  species. 

Moreover,  we  completed  a  section  7 
consultation  with  BLM  on  the  Imperial 
Sand  Dunes  Recreational  Area 
Management  Plan  (RAMP)  (FWS-IMP- 
3419.2)  dated  April  3,  2003.  In  that 
biological  opinion,  we  concluded  that 
the  implementation  of  the  RAMP  is  not 
likely  to  jeopardize  the  continued 
existence  of  Astragalus  magdalenae  var. 
peirsonii.  BLM  will  modify  the 
monitoring  plan  to  include  (1)  dune- 
wide  monitoring  of  A.  m.  var.  peirsonii, 
(2)  dune-wide  monitoring  and 
calibration  of  OHV  use  patterns,  (3)  two 
experimental  studies  on  the  effects  of 
OHVs  on  A.  m.  var.  peirsonii,  (4) 
examination  for  correlation  between 
OHV  use  patterns  and  A.  m.  var. 
peirsonii  population  levels,  (5) 
modeling  of  A.  m.  var.  peirsonii 
populations  under  various  management 
scenarios,  and  (6)  an  implementation 
schedule.  In  addition,  BLM  proposes  to 
establish  triggers  to  activate  alternative 
management  actions  when  visitation 
exceeds  target  levels  and  to  reinitiate 
consultation  (1)  if  A.  m.  var.  peirsonii 


population  levels  in  individual 
Management  Areas  fall  to  50  percent  of 
baseline  in  a  comparable  rainJFall  year  (at 
or  above  the  long-term  mean),  and  (2) 
after  accumulation  of  4  years  of 
monitoring  information.  This 
information  will  be  valuable  in 
determining  the  effects  of  the  RAMP  on 
critical  habitat.  While  BLM's  proposed 
action  has  not  been  analyzed  in  the 
context  of  a  final  designation  of  critical 
habitat,  we  expect  that  a  similar 
approach  would  be  used  to  evaluate 
whether  the  implementation  of  the 
RAMP  would  result  in  destruction  or 
adverse  modification  of  critical  habitat. 

If  you  have  questions  regarding 
whether  specific  activities  will 
constitute  destruction  or  adverse 
modification  of  critical  habitat,  contact 
the  Field  Supervisor,  Carlsbad  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 
Requests  for  copies  of  the  regulations  on 
listed  wildlife  and  plants  and  inquiries 
about  prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  N.E.  11th  Ave,  Portland,  OR  97232 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

All  lands  proposed  as  critical  habitat 
are  within  the  geographical  area 
occupied  by  the  species  and  are 
necessary  for  the  conservation  of 
Astragalus  magdalenae  var.  peirsonii. 
Federal  agencies  already  consult  with  us 
on  actions  that  may  affect  A.  m.  var. 
peirsonii  to  ensure  that  their  actions  do 
not  jeopardize  the  continued  existence 
of  the  species.  Thus,  we  do  not 
anticipate  substantial  additional 
regulatory  protection  will  result  from 
critical  habitat  designation. 

Economic  Analysis 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
data  available  and  to  consider  the 
economic  and  other  relevant  impacts  of 
designating  a  particular  area  as  criticed 
habitat.  We  may  exclude  areas  &"om 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude^uch  areas  ft-om  critical  habitat 
when  such  exclusion  will  result  in  the 
extinction  of  the  species. 

An  analysis  of  tne  economic  impacts 
of  proposing  critical  habitat  for  the 
Astragalus  magdalenae  var.  peirsonii  is 
being  prepared.  We  will  aimounce  the 
availabilify  of  the  draft  economic 
analysis  as  soon  as  it  is  completed,  at 
which  time  we  will  seek  public  review 
and  comment.  At  that  time,  copies  of 
the  draft  economic  analysis  will  be 
available  for  downloading  from  the 


Internet  at  http://carlsbad.fws.gov,  or  by 
contacting  the  Carlsbad  Fish  and" 
Wildlife  Office  directly  (see  ADDRESSES 
section). 

Peer  Review 

In  accordance  with  our  policy 
published  on  July  1,  1994  (59  FR 
34270),  we  will  solicit  the  expert 
opinions  of  at  least  three  appropriate 
and  independent  specialists  regarding 
this  proposed  rule.  The  purpose  of  such 
review  is  to  ensure  that  our  critical 
habitat  designation  is  based  on 
scientifically  sound  data,  assumptions, 
and  analyses.  We  will  send  these  peer 
reviewers  copies  of  this  proposed  rule 
inunediately  following  publication  in 
the  Federal  Register.  We  will  invite 
these  peer  reviewers  to  comment, 
diu-ing  the  public  comment  period,  on 
the  specific  assumptions  and 
conclusions  regarding  the  proposed 
designation  of  critical  habitat. 

We  will  consider  all  comments  and 
information  received  during  the  60-day 
comment  period  on  this  proposed  rule 
as  we  prepare  our  final  rulemaking. 
Accordingly,  the  final  designation  may 
differ  from  this  proposal. 

Public  Hearings  ■ 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal  in  the  Federal  Register. 
Such  requests  must  be  made  in  writing 
and  be  addressed  to  the  Field 
Supervisor  (see  ADDRESSES  section).  We 
will  schedule  public  hearings  on  this 
proposal,  if  any  are  requested,  and 
announce  the  dates,  times,  and  places  of 
those  hearings  in  the  Federal  Register 
and  local  newspapers  at  least  15  days 
prior  to  the  first  hearing. 

Clarity  of  the  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  and  notices 
that  are  easy  to  understand.  We  invite 
your  comments  on  how  to  make  this 
proposed  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  proposed  rule  clearly  stated?  (2) 
Does  the  proposed  rule  contain 
technical  jargon  that  interferes  with  the 
clarify?  (3)  Does  the  format  of  the 
proposed  rule  (grouping  and  order  of 
the  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Is  the  description  of  the 
notice  in  the  SUPPLEMENTARY 
INFORMATION  section  uf  the  preamble 
helpful  in  understanding  the  proposed 
rule?  (5)  What  else  could  we  do  to  make 
this  proposed  rule  easier  to  understand? 
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Regulatory  Fle^bility  Act  (5  U.S.C.  601 
et  geq.) 

Under  the  R(  gulatory  Flexibility  Act 
(5  U.S.C.  601  e  t  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  atency  is  required  to 
publish  a  notic  3  of  rulemaking  for  any 
proposed  or  fir  al  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  fl^cibility  analysis  that 
describes  the  effects  of  the  rule  on  small 
entities  (i.e.,  sriall  businesses,  small 
organizations,  and  small  government 
jurisdictions).  1  lowever,  no  regulatory 
flexibility  anal;  sis  is  required  if  the 
head  of  the  age  icy  certifies  the  rule  will 
not  have  a  sign  ficant  economic  impact 
on  a  substantia  number  of  small 
entities.  SBREF  A  amended  the 
Regulatory  Fie?  ibility  Act  to  require 
Federal  agencie  s  to  provide  a  statement 
of  the  factual  hi  isis  for  certifying  that  a 
rule  will  not  ha  ve  a  significant 
economic  impa  ::t  on  a  substantial 
number  of  smap  entities.  SBREFA  also 
amended  the  Regulatory  Flexibility  Act 


to  require  a  certification  statement. 
Based  on  the  information  that  is 
available  to  us  at  this  time,  we  are 
certifying  that  this  proposed  designation 
of  critical  habitat  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale. 

According  to  the  Small  Business 
Administration  (SBA),  small  entities 
include  small  organizations,  including 
any  independent  nonprofit  organization 
that  is  not  dominant  in  its  field,  and 
small  governmental  jurisdictions, 
including  school  boards  and  city  and 
town  governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  The  SBA  defines  small 
businesses  categorically  and  has 
provided  standards  for  determining 
what  constitutes  a  small  business  at  13 
CFR  121-201  (also  found  at  http:// 
www.sba.gov/size/),  which  the 
Regulatory  Flexibility  Act  requires  all 
Federal  agencies  to  follow.  To 
determine  if  potential  economic  impacts 
to  these  small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulator}'  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result. 

The  Regulatory  Flexibility  Act  does 
not  explicitly  define  either  "substantial 
number"  or  "significant  economic 
impact."  Consequently,  to  assess 
whether  a  "substantial  number"  of 
small  entities  is  affected  by  this 
designation,  this  analysis  considers  the 
relative  number  of  small  entities  likely 
to  be  impacted  in  the  area.  Similarly, 
this  analysis  considers  the  relative  cost 
of  compliance  on  the  revenues/profit 
margins  of  small  entities  in  determining 
whether  or  not  entities  incur  a 
"significant  economic  impact."  Only 
small  entities  that  are  expected  to  be 
directly  affected  by  the  designation  are 
considered  in  this  portion  of  the 
analysis.  This  approach  is  consistent 
with  several  judicial  opinions  related  to 
the  scope  of  the  Regulatory  Flexibility 
Act.  [Mid-Tex  Electric  Co-Op,  Inc.  v. 
F.E.R.C.  and  American  Trucking 
Associations,  Inc.  v.  EPA). 

To  determine  if  the  rule  would  affect 
a  substantial  number  of  small  entities, 
we  considered  the  number  of  small 
entities  affected  within  particular  types 
of  economic  activities  (e.g.,  housing 
development,  grazing,  oil  and  gas 
production,  timber  harvesting).  We 
applied  the  "substantial  number"  test 
individually  to  each  affected  industry  to 
determine  if  certification  is  appropriate. 
In  estimating  the  numbers  of  small 
entities  potentially  affected,  we  also 
considered  whether  their  activities  have 
any  Federal  involvement;  some  kinds  of 


activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 

Designation  of  critical  habitat  only 
affects  activities  conducted,  funded,  or 
permitted  by  Federal  agencies;  non- 
Federal  activities  are  not  affected  by  the 
designation  if  they  lack  a  Federal  nexus. 
In  areas  where  the  species  is  present. 
Federal  agencies  funding,  permitting,  or 
implementing  activities  are  already 
required  to  avoid  jeopardizing  the 
continued  existence  of  the  Astragalus 
magdalenae  var.  peirsonii  through 
consultation  with  us  under  section  7  of 
the  Act.  If  this  critical  habitat 
designation  is  finalized.  Federal 
agencies  must  also  consult  with  us  to 
ensure  that  their  activities  do  not 
destroy  or  adversely  modify  designated 
critical  habitat  through  consultation 
with  us. 

Should  a  federally  funded,  permitted, 
or  implemented  project  be  proposed 
that  may  affect  designated  critical 
habitat,  we  will  work  with  the  Federal 
action  agency  and  any  applicant, 
through  section  7  consultation,  to 
identify  ways  to  implement  the 
proposed  project  while  minimizing  or 
avoiding  any  adverse  effect  to  the 
species  or  critical  habitat.  In  our 
experience,  the  vast  majority  of  such 
projects  can  be  successfully 
implemented  with  at  most  minor 
changes  that  avoid  significant  economic 
impacts  to  project  proponents. 

Based  on  our  experience  with  section 
7  consultations  for  all  listed  species, 
virtually  all  projects-including  those 
that,  in  their  initial  proposed  form, 
would  result  in  jeopardy  or  adverse 
modification  determinations  in  section 
7  consultations — can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures,  by  definition,  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation.  The  kinds 
of  actions  that  may  be  included  in 
future  reasonable  and  prudent 
alternatives  include  avoidance, 
conservation  set-asides,  management  of 
competing  non-native  species, 
restoration  of  degraded  habitat, 
construction  of  protective  fencing,  and 
regular  monitoring.  These  measures  are 
not  likely  to  result  in  a  significant 
economic  impact  to  project  proponents. 
In  the  case  of  Astragalus  magdalenae 
var.  peirsonii,  our  review  of  the 
consultation  history  for  this  plant 
suggests  that  the  proposed  designation 
of  critical  habitat  is  not  likely  to  have 
a  significant  impact  on  any  small 
entities  or  classes  of  small  entities.  The 
only  class  of  small  entities  that  could  be 
affected  by  this  designation  is  the  off- 
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highway  vehicle  industry.  To  identify 
potential  small  entities  related  to  off- 
highway  vehicle  use  that  may  be 
affected  by  the  proposed  designation, 
we  considered  the  membership  list  of 
the  Off-Road  Business  Association 
(updated  June  11,  2003)  to  be  an 
indication  of  the  potential  number  of 
small  entities  that  may  be  affected  by 
the  proposed  designation  of  critical 
habitat.  Based  on  the  June  11,  2003,  list, 
247  companies  were  members  of  the 
Off-Road  Business  Association.  Most  of 
the  Off-Road  Business  Association 
members  represented  business  primarily 
located  in  California. 

We  considered  the  potential  relative 
cost  of  compliance  to  these  small 
entities  3nd  evaluated  only  small 
entities  that  are  expected  to  be  directly 
affected  by  the  proposed  designation  of 
critical  habitat.  Based  on  the 
consultation  history  for  Astragalus 
-  magdalenae  var.  peirsonii,  we  do  not 
anticipate  that  the  proposed  designation 
of  critical  habitat  will  result  in 
increased  compliance  costs  for  small 
entities.  The  business  activities  of  these 
small  entities  and  their  effects  on 
Astragalus  magdalenae  var.  peirsonii  or 
its  proposed  critical  habitat  have  not 
directly  triggered  a  section  7 
consultation  with  the  Service  under  the 
jeopardy  standard  and  likely  would  not 
trigger  a  section  7  consultation  imder 
the  adverse  modification  standard  after 
designation  of  critical  habitat.  The 
proposed  designation  of  critical  habitat 
does  not,  therefore,  create  a  new  cost  for 
the  small  entities  to  comply  with  the 
proposed  designation.  Instead,  proposed 
designation  only  impacts  Federal 
agencies  that  conduct,  fund,  or  permit 
activities  that  may  affect  critical  habitat 
for  Astragalus  magdalenae  var. 
peirsonii.  Moreover,  none  of  the  small 
entities  have  been  applicants  with  a 
Federal  agency  for  a  section  7 
consultation  with  the  Service.  On  April 
3,  2003,  we  also  completed  a  section  7 
consultation  with  BLM  on  the  Imperial 
Sand  Dunes  RAMP.  In  that  biological 
opinion,  we  concluded  that  the 
implementation  of  the  RAMP  is  not 
likely  to  jeopardize  the  continued 
existence  of  Astragalus  magdalenae  var. 
peirsonii.  Thus,  we  conclude  that  the 
proposed  designation  of  critical  habitat 
is  not  likely  to  result  in  a  significant 
impact  to  this  group  of  small  entities. 

In  addition,  we  completed  an 
informal  section  7  consultation  with 
BLM  on  the  potential  effects  to 
Astragalus  magdalenae  var.  peirsonii  of 
a  private  company  filming  a  movie  on 
Federal  lands  within  the  Algodones 
Dunes.  Given  the  relatively  small 
number  of  consultations  related  to  film- 
making activities  on  Federal  lands 


within  the  Algodones  Dunes,  we 
anticipate  that  the  proposed  designation 
of  critical  habitat  is  not  likely  to  have 
a  significant  impact  on  this  group  of 
small  entities. 

As  required  under  section  4(b)(2)  of 
the  Act,  we  will  conduct  an  analysis  of 
the  potential  economic  impacts  of  this 
proposed  critical  habitat  designation 
and  will  make  that  analysis  available  for 
public  review  and  comment  before 
finalizing  this  designation.  However, 
court  deadlines  require  us  to  publish 
this  proposed  rule  before  the  economic 
analysis  can  be  completed. 

In  summary,  we  have  considered 
whether  this  proposed  designation 
would  result  in  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  find  that  it  would  not.  This 
rule  would  result  in  project 
modifications  only  when  proposed 
activities  with  a  Federal  nexus  would 
destroy  or  adversely  modify  critical 
habitat.  While  this  may  occur,  it  is  not 
expected  to  occur  frequently  enough  to 
affect  a  substantial  number  of  small 
entities.  Even  if  a  small  entity  is 
affected,  we  do  not  expect  it  to  result  in 
a  significant  economic  impact,  as  the 
measures  included  in  reasonable  and 
prudent  alternatives  must  be 
economically  feasible  and  consistent 
with  the  proposed  action.  The  kinds  of 
measures  we  anticipate  we  would 
recommend  can  usually  be 
implemented  at  low  cost.  Therefore,  we 
are  certifying  that  the  proposed 
designation  of  critical  habitat  for  the 
Astragalus  magdalenae  var.  peirsonii 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  and  an  initial  regulatory 
flexibility  analysis  is  not  required.  This 
determination  will  be  revisited  after  the 
close  of  the  comment  period  and 
revised,  if  necessary,  in  the  final  rule. 

This  discussion  is  based  upon  the 
information  regarding  potential 
economic  impact  that  is  available  to  us 
at  this  time.  This  assessment  of 
economic  effect  may  be  modified  prior 
to  final  rulemaking  based  upon 
development  and  review  of  the  draft 
economic  analysis  prepared  pursuant  to 
section  4(b)(2)  of  the  ESA  and  Executive 
Order  12866.  This  analysis  is  for  the 
purpose  of  compliance  with  the 
Regulatory  Flexibility  Act  and  does  not 
reflect  our  position  on  the  type  of 
economic  analysis  required  by  New 
Mexico  Cattle  Growers  Assn.  v.  U.S. 
Fish  &■  Wildlife  Service  248  F.3d  1277 
(10th  Cir.  2001). 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  802(2)} 

In  the  draft  economic  analysis,  we 
will  determine  whether  designation  of 


critical  habitat  will  cause  (a)  any  effect 
on  the  economy  of  $100  million  or 
more;  (b)  any  increases  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or  (c) 
any  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign-based  enterprises. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  on 
regulations  that  significantly  affect 
energy  supply,  distribution,  and  use. 
Executive  Order  13211  requires  agencies 
to  prepare  Statements  of  Energy  Effects 
when  undertaking  certain  actions.  This 
proposed  rule  to  designate  critical 
habitat  for  the  Astragalus  magdalenae 
var.  peirsonii  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  and  it  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  or  use.  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  et  aeq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.),  the  Service  will  use  the  economic 
analysis  to  further  this  rule's  effect  on 
nonfederal  governments. 

Takings 

In  accordance  with  Exetntive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  Astragalus  magdalenae  var. 
peirsonii.  This  preliminary  assessment 
comcludes  that  this  proposed  rule  does 
not  pose  significant  takings 
implications.  However,  we  have  not  yet 
completed  the  economic  analysis  for 
this  proposed  rule.  Once  the  economic 
analysis  is  available,  we  will  review  and 
revise  this  preliminary  assessment  as 
warranted. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
In  keeping  with  Department  of  the 
Interior  policies,  we  requested 
information  from  and  coordinated 
development  of  this  proposed  critical 
habitat  designation  with  appropriate 
State  resource  agencies  in  California. 
The  proposed  designation  of  critical 
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certain  Act  permits  are  covered  by  an 
existing  OMB  approval  and  are  assigned 
clearance  No.  1018-0094,  Forms  3-200- 
55  and  3-200-56,  with  an  expiration 
date  of  July  31.  2004.  Detailed 
information  for  Act  dociunentation 
appears  at  50  CFR  17.  This  rule  will  not 
impose  recordkeeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to.  a  collection  of 
information  uiiless  it  displays  a 
ciurendy  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  and/or  an 
Environmental  Impact  Statement  as 
defined  by  the  National  Environmental 
Policy  Act  of  1969  need  not  be  prepared 
in  coimection  with  regulations  adopted 
piusuant  to  section  4(a)  of  the 
Endangered  Species  Act,  as  amended.  A 
notice  outlining  oiu-  reason  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25,  1983 
(48  FR  49244).  This  proposed  rule  does 
not  constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 


have  determined  that  there  are  no  Tribal 
lands  essential  for  the  conservation  of 
the  Astragalus  magdalenae  var. 
peirsonii.  Therefore,  designation  of 
critical  habitat  for  the  A.  m.  var. 
peirsonii  has  not  been  proposed  on 
Tribal  lands. 


Govemment-to-Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175,  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
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List  of  Sub)ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports.  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  Code  of  Federal  Regulations  as 
set  forth  below: 

PART  17— {AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625. 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.12(h)  revise  the  entry  for 
"Astragalus  magdalenae  var.  peirsonii," 
under  "FLOWERING  PLANTS,"  to  read 
as  follows: 

§  17.12    Endangered  and  threatened  plants. 

***** 

(h)  *  *  * 


Historic  range 


Family 


Status      When  listed 


Critical 
habitat 


Special 
rules 


Peirson's  milkvetch       U.S.A.  (CA) 


Fabaceae — Pea 


647    17.96(a) 


NA 


amend  paragraph  (a)  by 
for  Astragalus 
■  peirsonii  in 

under  Family 
as  follows: 


§17.96 

(a)* 


Critical  habitat— plants. 


Family  Fabaceae:  Astragalus 
magdalenae  var.  peirsonii  (Peirson's 
Milk-Vetch) 

(1)  Critical  habitat  units  are  depicted 
for  Algodones  Dunes  in  Imperial 
County,  California,  on  the  maps  below. 
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(2)  The  primary  constituent  elements 
of  critical  habitat  for  Astragalus 
magdalenae  var.  peirsortii  consist  of 
intact,  active  sand  dime  systems 
(defined  as  sand  areas  that  are  subject  to 
sand-moving  winds  that  result  in 
natiu'al  expanses  of  slopes  and  swales) 
within  the  historical  range  of  A.  m.  var. 
peirsonii  that  are  characterized  by: 

(i)  Substrates  of  the  Rositas  soil  series, 
specifically  Rositas  fine  sands  of 
sufficient  depth  to  promote  A.  m.  var. 
peirsonii  and  discourage  creosote  bush 
scrub;  and 

(ii)  Wind-formed  slopes  of  less  than 
30  degrees,  but  generally  less  than  20 
degrees. 

(3)  Critical  habitat  does  not  include 
existing  features  and  structures,  such  as 
buildings,  roads,  aqueducts,  raihoads. 
airport  runways  and  buildings,  other 
paved  areas,  lawns,  and  other  urban 
landscaped  areas  not  containing  one  or 
more  of  the  primary  constituent 
elements. 

(4)  Critical  Habitat  Map  Units. 

(i)  Map  Unit  1:  Algodones  Dunes, 
Imperial  County,  California.  From  USGS 
1:24,000  quadrangle  maps  Acolita, 
Amos,  Cactus,  Glamis,  Glamis  NW, 
Glamis  SE,  Grays  Well.  Grays  Well  NE, 
and  Tortuga.  California. 

(A)  Unit  la:  lands  boimded  by  the 
following  UTM  NAD27  coordinates 
(E,N):  657200,  3668800;  658100, 


3668800 
3668500 
3668000 
3667800 
3667600 
3667300 
3667100 
3666800 
3666600 
3666500 
3666400 
3666300 
3666200 
3666100 
3666000 
3665900 
3665800 
3665700 
3665600 
3665500 
3665400 
3665300 
3665200 
3665100 
3665000 
3664900 
3664700 
3664500 
3664400 
3664300 
3664100 
3663900 
3663700 
3663600 


658100, 3668500 
658000,  3668000 
658100, 3667800 
658200, 3667600 
658300, 3667300 
658400,  3667100 
658500, 3666800 
658600, 3666600 
658700, 3666500 
658800,  3666400 
658900, 3666300 
659000, 3666200 
659100, 3666100 
659300, 3666000 
659400, 3665900 
659500, 3665800 
659600, 3665700 
659700, 3665600 
659800,  3665500 
660000,  3665400 
660100, 3665300 
660200, 3665200 
660300, 3665100 
660500, 3665000 
660700,  3664900 
660800,  3664700 
660900, 3664500 
661000,  3664400 
661200, 3664300 
661400, 3664100 
661500, 3663900 
661600,  3663700 
661700,3663600 
661800, 3663500 


658000, 
658100, 
658200, 
658300, 
658400, 
658500, 
658600, 
658700, 
658800, 
658900, 
659000, 
659100, 
659300, 
659400, 
659500, 
659600, 
659700, 
659800, 
660000, 
660100, 
660200, 
660300, 
660500, 
660700, 
660800, 
660900, 
661000, 
661200, 
661400, 
661500, 
661600, 
661700, 
661800, 
662000, 


3663500 
3663400 
3663200 
3662900 
3662700 
3662500 
3662400 
3662300 
3662200 
3662100 
3662000 
3661900 
3661800 
3661500 
3661300 
3661100 
3660200 
3660000 
3659900 
3659800 
3659700 
3659600 
3659500 
3659300 
3658800 
3658500 
3658200 
3658100 
3658000 
3657900 
3657800 
3657700 
3657500 
3657400 
3657200 
3657100 
3657000 
3656900 
3656800 
3656700 
3656600 
3656700 
3656800 
3656700 
3656600 
3656500 
3656400 
3656300 
3656200 
3656100 
3656000 
3655900 
3655700 
3655600 
3655500 
3655400 
3655200 
3654900 
3654500 
3654300 
3654100 
3654200 
3654100 
3654000 
3653900 
3653700 
3652300 
3652100; 


662000 
662100 
662200 
662300 
662400 
662500 
662600 
662700 
662800 
664000 
664406 
664600 
664800 
664900 
665000 
665100 
665200 
665500 
665900 
666100 
666200 
666300 
666400 
666500 
666600 
666700 
666800 
666900 
667100 
667400 
667600 
667800 
667900 
668000 
668100 
668300 
668500 
668600 
668700 
668800 
669000 
669300 
669700 
669800 
669900 
670100 
670300 
671100 
671300 
671400 
671500 
671600 
671700 
671800 
671900 
672000 
672100 
672200 
672300 
672400 
672900 
673700 
674100 
674200 
674300 
674400 
674300 
674400 


3663400 
3663200 
3662900 
3662700 
3662500 
3662400 
3662300 
3662200 
3662100 
3662000 
3661900 
3661800 
3661500 
3661300 
3661100 
3660200 
3660000 
3659900 
3659800 
3659700 
3659600 
3659500 
3659300 
3658800 
3658500 
3658200 
3658100 
3658000 
3657900 
3657800 
3657700 
3657500 
3657400 
3657200 
3657100 
3657000 
3656900 
3656800 
3656700 
3656600 
3656700 
3656800 
3656700 
3656600 
3656500 
3656400 
3656300 
3656200 
3656100 
3656000 
3655900 
3655700 
3655600 
3655500 
3655400 
3655200 
3654900 
3654500 
3654300 
3654100 
3654200 
3654100 
3654000 
3653900 
3653700 
3652300 
3652100 
3651500 


662100, 
662200, 
662300, 
662400, 
662500, 
662600, 
662700, 
662800, 
664000, 
664400. 
664600, 
664800, 
664900, 
665000. 
665100, 
665200, 
665500, 
665900, 
666100. 
666200, 
666300, 
666400, 
666500, 
666600, 
666700, 
666800, 
666900, 
667100, 
667400, 
667600, 
667800, 
667900, 
668000, 
668100, 
668300, 
668500, 
668600, 
668700, 
668800, 
669000, 
669300, 
669700, 
669800, 
669900, 
670100, 
670300. 
671100, 
671300, 
671400, 
671500, 
671600, 
671700, 
671800, 
671900, 
672000, 
672100, 
672200, 
672300, 
672400, 
672900, 
673700, 
674100, 
674200, 
674300, 
674400, 
674300, 
674400, 
674500, 


3651500;  674500,  3651400;  674600, 
3651400;  674600,  3651300;  674700, 
3651300;  674700,  3651200;  674400, 
3651200;  674400,  3651100;  674200, 
3651100;  674200,  3651000;  673900, 
3651000; 673900, 3650900;  673800, 
3650900;  673800,  3650800;  673600, 
3650800; 673600. 3650700;  673400, 
3650700; 673400,  3650600;  673100, 
3650600;  673100,  3650500;  672500,  . 
3650500; 672500,  3650400;  671900. 
3650400; 671900.  3650300;  671500, 
3650300; 671500.  3650200;  671200. 
3650200; 671200,  3650100;  670900, 
3650100;  670900,  3650000;  670600, 
3650000;  670600,  3649900;  670300, 
3649900;  670300,  3649800;  670100, 
3649800;  670100,  3649700;  669900, 
3649700;  669900,  3649600;  thence  west 
to  the  Imperial  Sand  Dunes  Recreational 
Area  (ISDRA),  North  Algodones  Dunes 
Wilderness  Management  Area 
(NADWMA)  boundary  at  UTM  NAD27 
y-coordinate  3649600;  thence  northwest 
following  the  ISDRA.  NADWMA 
boiuidary  to  UTM  NAD27  x-coordinate 
669100;  thence  north  following  UTM 
NAD27  coordinates  669100,  3650500; 


669000,  3650500 
669100,  3650900 
669200, 3651200 
669300,  3651300 
669400,  3651400 
669300,  3651700 
669200, 3651800 
669300,  3652400 
669400,  3652500 
669500, 3652700 
669600,  3652900 
669500,  3653600 
669400,  3653700 
669100,  3653800 
669000,  3653900 
668900, 3654100 
668800,  3654200 
668600,  3654300 
668300,  3654400 
668100,  3654500 
667900, 3654600 
667700,  3654700 
667600,  3654800 
667500,  3654900 
667300,  3655000 
667100, 3655100 
666900, 3655200 
666800,  3655300 
666700,  3655400 
666600,  3655500 
666500,  3655600 
666400,  3655700 
666200,  3655800 
666100, 3655900 
666000,  3656000 
665900,  3656200 
665800, 3656300 
665700,  3656400 
665600, 3656500 
665400,  3656600 


669000,  3650900 
669100, 3651200 
669200,  3651300 
669300,  3651400 
669400, 3651700 
669300,  3651800 
669200. 3852400 
669300, 3652500 
669400,  3652700 
669500.  3652900 
669600,  3653600 
669500,  3653700 
669400, 3653800 
669100,  3653900 
669000,  3654100 
668900, 3654200 
668800,  3654300 
668600, 3654400 
668300,  3654500 
668100,  3654600 
667900.  3654700 
667700,  3654800 
667600,  3654900 
667500,  3655000 
667300,  3655100 
667100, 3655200 
666900,  3655300 
666800,  3655400 
666700,  3655500 
666600,  3655600 
666500, 3655700 
666400,  3655800 
666200,  3655900 
666100,  3656000 
666000.  3656200 
665900, 3656300 
665800,  3656400 
665700,  3656500 
665600,  3656600 
665400, 3656700 
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665300. 3656  ^00;  665300.  3656800; 
665200.  3656 JOO;  665200.  3656900; 
665100,  3656)00;  665100.  3657100; 

665000. 3657  100;  665000.  3657200; 
664900.  3657:  !00:  664900.  3657300; 
664800. 3657  100;  664800.  3657500; 
664700.  36571.00;  664700.  3657800; 
664600.  3657)100;  664600.  3658000; 
664500,  36581100;  664500,  3658100; 
664300,  3658  00;  664300.  3658200; 
664000.  3658;  00;  664000.  3658300; 
663900. 3658;  00;  663900.  3658400; 
663800,  3658^  00; 663800.  3658500; 
663600.  3658;  00;  663600,  3658600; 
663500.  3658(  OO";  663500,  3658700; 
663300.  3658;  00;  663300,  3658800; 
663200,  3658<  00; 663200.  3659000; 
663100. 3659(00;  663100.  3659300; 
663000. 3659 • 00;  663000,  3659400; 
662900. 3659^  00;  662900.  3659500; 
662700.  3659E00;  662700^  3659600; 

662600. 36596  00;  662600.  3659700; 

662500. 36597  00;  662500.  3659800; 

662400. 36598  00;  662400.  3659900; 
662300. 3659S00:  662300.  3660000; 
662200.  36600  DO;  662200,  3660100; 
662100, 36601 QO;  662100,  3660300; 

662000. 36603  30:  662000,  3660400; 

661900. 36604  DO:  661900.  3660600; 
661800. 3660630;  661800.  3660800; 
661700, 36608  30;  661700,  3660900; 
661600,  36609  30;  661600,  3661000; 
661400,  36610  30;  661400,  3661100; 

661300. 36611  )0;  661300,  3661200; 

661200. 36612  )0;  661200,  3661300; 
661100,  36613  )0;  661100,  3661400; 
661000,  36614  )0:  661000.  3661500; 
thence  west  to  the  ISDRA,  Mammoth 
Wash  Manager  lent  Area  (MWMA) 
boundary  at  IT  'M  NAD27  y-coordinate 
3661500;  thenc  e  northwest  following 
the  ISDRA.  M\  ^A  boundary  to  UTM 
NAD27  x-coor<  inate  659200;  thence 
north  followin  UTM  NAD27 
coordinates  65  (200.  3663000:  659100. 
3663000;  6591110.  3663200;  659000, 
3663200;  65901 10,  3663500;  658900, 
3663500;  65891 10.  3663900;  658800, 
3663900;  65881 10.  3664300;  658700. 
3664300;  65871  lO,  3664400;  658600, 
3664400;  6586(  0.  3664500;  658400, 
3664500; 6584(  0,  3664600;  658300. 
3664600;  6583(0.  3664700;  658100, 
3664700;  6581(i0,  3664800;  658000. 
3664800;  65801  0.  3664900;  657800. 
3664900;  6578(  0.  3665000;  657600. 
3665000;  6576(  0.  3665100;  657500. 
3665100;  6575(0. 3665200;  657300, 
3665200; 6573(  0.  3665300;  657100, 
3665300;  6571(  0,  3665400;  656800. 
3665400;  6568(  0,  3665500;  656700, 
3665500;  6567(  0,  3665600;  thence  west 
to  the  ISDRA,  N IWMA  boundary  at  UTM 
NAD27  y-coorc  inate  3665600;  thence 
north  following  the  ISDRA,  MWMA 
boundary  to  U1  M  NAD27  x-coordinate 
656300;  thence  north  following  UTM 
NAD27  coordin  ates  656300,  3666000; 


656400, 3666000;  656400,  3666300; 
656500.  3666300;  656500,  3666700; 
656400, 3666700;  656400,  3666800; 
656300, 3666800;  656300,  3666900; 
656200. 3666900; 656200. 3668300; 
656300.  3668300;  656300,  3668400; 
656400, 3668400;  656400.  3668500; 
656700,  3668500;  656700.  3668600; 
656900. 3668600;  656900,  3668700; 
657200,  3668700;  returning  to  UTM 
NAD27  coordinates  657200,  3668800. 

(B)  Unit  lb:  lands  boimded  by  the 
following  UTM  NAD27  coordinates 
(E.N):  676200,  3650500;  676400, 
3650500; 676400,  3650400;  676500, 
3650400;  676500.  3650300;  676600, 
3650300;  676600. 3650100;  676700, 
3650100; 676700.  3649600;  676800, 
3649600; 676800.  3648600;  677000, 
3648600;  677000,  3648500;  677200, 
3648500;  677200.  3648400;  678100, 
3648400;  678100,  3648500;  679800, 
3648500; 679800.  3648600;  679900, 
3648600; 679900.  3649400;  680000. 
3649400; 680000.  3649600;  680300, 
3649600; 680300.  3649700;  681100, 
3649700;  681100,  3649600;  681300, 
3649600;  681300,  3649400;  681400, 
3649400; 681400.  3647700;  681300. 
3647700;  681300.  3647600;  681200. 
3647600; 681200,  3647500;  681100, 
3647500; 681100.  3647400;  681000. 
3647400; 681000. 3647300;  680900. 
3647300;  680900, 3647200;  681000, 
3647200; 681000.  3647100;  681100. 
3647100; 681100.  3647000; 681200, 
3647000; 681200.  3646900;  681400. 
3646900; 681400.  3646800;  681500, 
3646800; 681500.  3646500;  681600. 
3646500; 681600.  3646300;  681700. 
3646300; 681700.  3646200;  681900. 
3646200; 681900,  3646100; 682100, 
3646100; 682100, 3645900;  682200, 
3645900; 682200,  3645600;  682300, 
3645600;  682300,  3645500:  682400. 
3645500;  682400,  3645400;  682700, 
3645400; 682700.  3645500;  682800. 
3645500; 682800. 3645600;  682900, 
3645600; 682900.  3645700;  683000. 
3645700;  683000. 3645800;  683100. 
3645800;  683100.  3645900;  683400, 
3645900; 683400, 3645600;  683500, 
3645600: 683500,  3645100:  683600, 
3645100;  683600,  3644500;  683700, 
3644500; 683700.  3644000;  684300. 
3644000;  684300.  3643900:  684400. 
3643900; 684400,  3643700;  684500, 
3643700;  684500,  3643500;  684600, 
3643500;  684600,  3643400;  684800, 
3643400;  684800,  3643300;  685000, 
3643300;  685000.  3643200;  685100. 
3643200;  685100.  3643100;  685200, 
3643100; 685200.  3643000;  685300. 
3643000; 685300,  3642800;  685400, 
3642800:  685400,  3642700;  685500. 
3642700:  685500.  3642600:  685600. 
3642600; 685600.  3642500;  685700. 
3642500;  685700,  3642300;  685800, 


3642300; 

3640800; 

3640400; 

3640300; 

3640200; 

3640100; 

3640000; 

3639600; 

3639300; 

3639200; 

3639100; 

3639000; 

3638900; 

3638800; 

3638700; 

3638500; 

3638400; 

3638300; 

3638200; 

3638100; 

3637900; 

3637500; 

3637000; 

3636700; 

3636600; 

3636500; 

3636400; 

3636300; 

3636200; 

3636500; 

3636700; 

3636800; 

3636900; 

3637000; 

3637100; 

3637200; 

3637300; 

3637500; 

3637600; 

3637500; 

3637400; 

3637300; 

3637100; 

3637000; 

3636900; 

3636800; 

3636700; 

3636600; 

3634100; 

3632800; 

3632200; 

3632000; 

3631900; 

3631800; 

3631700; 

3631600; 

3631400; 

3631200; 

3631100; 

3631000; 

3630900; 

3630800; 

3630600; 

3630500; 

3630400; 

3630300; 

3630100; 

3629900; 


685800, 

685700. 

685600. 

685500. 

685200. 

684700. 

684600, 

684700, 

684900, 

685100, 

685500, 

685600. 

685700, 

685800, 

685900, 

686000, 

686100. 

686300, 

686500, 

686600. 

686700, 

686600, 

686500, 

686400, 

686300, 

686200, 

686300, 

686500, 

687000, 

687100, 

687200. 

687300. 

687500. 

687600, 

687700, 

687800, 

687900, 

688200, 

688300, 

688500. 

688600, 

688700, 

688800, 

688900, 

689000, 

689200, 

689300, 

689400, 

689500. 

689600, 

689700, 

690700, 

691200, 

691400, 

691500, 

691600, 

691700, 

691900. 

692100. 

692200, 

692300, 

692400, 

692500, 

692700, 

692900, 

693000, 

693100. 

693200, 


3640800; 

3640400; 

3640300; 

3640200; 

3640100; 

3640000; 

3639600; 

3639300; 

3639200; 

3639100; 

3639000; 

3638900; 

3638800; 

3638700; 

3638500; 

3638400; 

3638300; 

3638200; 

3638100; 

3637900; 

3637500; 

3637000; 

3636700; 

3636600; 

3636500; 

3636400; 

3636300; 

3636200; 

3636500; 

3636700; 

3636800; 

3636900; 

3637000; 

3637100; 

3637200; 

3637300; 

3637500; 

3637600; 

3637500; 

3637400; 

3637300; 

3637100; 

3637000; 

3636900; 

3636800; 

3636700; 

3636600; 

3634100; 

3632800; 

3632200; 

3632000; 

3631900; 

3631800; 

3631700; 

3631600; 

3631400; 

3631200; 

3631100; 

3631000; 

3630900; 

3630800; 

3630600; 

3630500; 

3630400; 

3630300; 

3630100; 

3629900; 

3629800; 


685700, 

685600, 

685500, 

685200. 

684700, 

684600, 

684700, 

684900, 

685100, 

685500, 

685600. 

685700, 

685800, 

685900, 

686000, 

686100, 

686300, 

686500, 

686600. 

686700, 

686600, 

686500, 

686400, 

686300, 

686200, 

686300, 

686500, 

687000, 

687100. 

687200, 

687300. 

687500, 

687600, 

687700, 

687800, 

687900, 

688200, 

688300, 

688500, 

688600, 

688700, 

688800, 

688900, 

689000, 

689200, 

689300, 

689400, 

689500, 

689600, 

689700, 

690700, 

691200, 

691400, 

691500, 

691600, 

691700, 

691900, 

692100, 

692200, 

692300, 

692400. 

692500, 

692700, 

692900, 

693000, 

693100, 

693200, 

693400, 
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3629800;  693400,  3629700;  693500, 
3629700; 693500, 3629600;  693700, 
3629600;  693700. 3629400:  693800. 
3629400; 693800,  3629300;  693900, 
3629300;  693900,  3629100;  694000, 
3629100; 694000,  3629000;  694400, 
3629000;  694400,  3628900;  694700, 
3628900; 694700,  3628800;  695600, 
3628800; 695600,  3628700;  695800, 
3628700;  695800,  3628500;  695900, 
3628500;  695900,  3627700;  696000, 
3627700; 696000,  3627500;  696200, 
3627500; 696200,  3627400;  696400. 
3627400; 696400.  3627300;  696500, 
3627300;  696500,  3627100;  696600. 
3627100; 696600,  3626700;  696500, 
3626700; 696500,  3626100;  696600, 
3626100; 696600, 3625200; 695800, 
3625200; 695800, 3625100;  695500, 
3625100; 695500, 3625000;  694800, 
3625000; 694800,  3624900;  694700, 
3624900; 694700, 3624800;  694600. 
3624800; 694600,  3624400;  694500, 
3624400; 694500,  3624300;  694300, 
3624300; 694300, 3624200; 694100, 
3624200; 694100.  3624100;  693900. 
3624100;  thence  south  to  the  ISDRA, 
Dune  Buggy  Management  Area  (DBMA) 
boundary  at  UTM  NAD27  x-coordinate 
693900.  thence  northwest  following  the 
ISDRA.  DBMA  boundary  to  UTM 
NAD27  x-coordinate  680600,  thence 
north  following  UTM  NAD27 
coordinates  680600,  3638800;  680500, 


3638800 
3638900 
3639000 
3639100 
3639700 
3639900 
3640000 
3640100 
3640200 
3640700 
3640800 
3640900 
3641000 
3641100 
3641200 
3641300 
3641400 
3641500 
3641700 
3641800 
3641900 
3642000 
3642100 
3642200 
3642300 
3642500 
3642700 
3642800 
3642900 
3643000 
3643200 
3643400 


680500,  3638900 
680400, 3639000 
680200,  3639100 
680100. 3639700 
680200. 3639900 
680300. 3640000 
680100,  3640100 
679900,  3640200 
679800, 3640700 
679700,  3640800 
679600, 3640900 
679400,  3641000 
679100, 3641100 
679000, 3641200 
678800,  3641300 
678600.  3641400 
678500. 3641500 
678300,  3641700 
678200,  3641800 
678100, 3641900 
678000.  3642000 
677900,  3642100 
677800,  3642200 
677700,  3642300 
677600, 3642500 
677500,  3642700 
677400,  3642800 
677300,  3642900 
677100,  3643000 
676900,  3643200 
676800. 3643400 
676700, 3643600 


680400, 
680200, 
680100. 
680200, 
680300, 
680100, 
679900, 
679800, 
679700, 
679600, 
679400, 
679100. 
679000, 
678800, 
678600, 
678500, 
678300, 
678200. 
678100, 
678000, 
677900, 
677800, 
677700, 
677600, 
677500, 
677400, 
677300, 
677100, 
676900, 
676800, 
676700, 
676600, 


36436C0 
3643800 
3644000 
3644200 
3644300 
3644400 
3644600 
3644700 
3644800 
3644900 
3645000 
3645100 
3645200 
3645300 
3645400 
3645600 
3645700 
3645900 
3646000 
3646100 
3646200 
3646300 
3646400 
3646500 
3646600 
3646900 
3647300 
3647400 
3647500 
3647700 
3647800 
3648000 
3648100 
3648200 
3648400 
3649300 
3649500 
3649600 
3649700 
3649800 
3649900 
3650000 
3650100 
3650200 
3650300 


;  676600 

3643800; 

;  676500 

3644000: 

;  676400 

3644200; 

;  676300 

3644300; 

;  675900 

3644400; 

;  675800 

3644600; 

; 675700 

3644700; 

; 675600 

3644800; 

; 675500 

3644900; 

; 675400 

3645000; 

;  675300 

3645100; 

;  675200 

3645200; 

;  675100 

3645300; 

; 675000 

3645400; 

; 674900 

3645600; 

; 674800 

3645700; 

; 674700 

3645900; 

; 674600 

3646000; 

; 674500 

3646100; 

; 674400 

3646200; 

; 674300 

3646300; 

; 674200 

3646400; 

; 674100 

3646500; 

;  674000 

3646600; 

; 674100 

3646900; 

; 674200 

3647300; 

; 674300 

3647400; 

; 674400 

3647500; 

; 674500 

3647700; 

; 674400 

3647800; 

;  674300 

3648000; 

;  674200 

3648100; 

;  674100 

3648200; 

;  674000 

3648400; 

,673900 

3649300; 

;  673800 

3649500; 

;  674000 

3649600; 

;  674200 

3649700; 

;  674300 

3649800; 

;  674500 

3649900; 

; 674700 

3650000; 

; 674900 

3650100; 

; 675200 

3650200; 

;  675500 

3650300; 

;  675900 

3650400; 

676500, 
676400, 
676300, 
675900, 
675800, 
675700, 
675600, 
675500, 
675400, 
675300, 
675200, 
675100, 
675000, 
674900, 
674800, 
674700, 
674600, 
674500, 
674400, 
674300. 
674200, 
674100, 
674000, 
674100, 
674200, 
674300, 
674400, 
674500. 
674400, 
674300, 
674200, 
674100, 
674000. 
673900. 
673800. 
674000. 
674200, 
674300. 
674500. 
674700, 
674900, 
675200, 
675500, 
675900, 
676200, 


coordinate  698400.  lands  bounded  by 
the  following  UTM  NAD27  coordinates 
(E.N):  698400,  3620800,  698200. 


3650400  returning  to  UTM  NAD27 
coordinates  676200,  3650500,  excluding 
lands  boimded  by  the  following  UTM 
NAD27  coordinates  695500,  3626300; 
695600,  3626300;  695600,  3626200; 
695700, 3626200;  695700,  3626100; 
695800,  3626100; 695800,  3626000; 
695900.  3626000;  695900,  3625800; 
695700,  3625800;  695700,  3625700; 
695500,  3625700;  695500,  3625600; 
695100, 3625600;  695100,  3625500; 
694600,  3625500;  694600,  3625600;  ^ 
694700,  3625600;  694700,  3625700; 
694900, 3625700;  694900,  3625800; 
695000, 3625800;  695000,  3625900; 
695100. 3625900; 695100. 3626000; 
695200. 3626000; 695200.  3626100; 
695300,  36261.00;  695300,  3626200; 
695500, 3626200;  695500,  3626300. 
(C)  Unit  Ic:  beginning  at  the  U.S./ 
Mexico  border  at  UTM  NAD27  x- 


698000, 

697900, 

698000, 

698200, 

698400, 

698500. 

698600. 

698700. 

698800, 

698900, 

699000. 

699200.  ■- 

699300. 

699400. 

699500. 

699600, 

700300. 

700700, 

700800, 

700700, 

700600, 

700400, 

700300, 

700200, 

thence  south 


3620800;  698200,  3620900 
3620900;  698000,  3621100 
3621100;  697900,  3621700 
3621700;  698000.  3622200 
3622200;  698200.  3622300 
3622300;  698400.  3622400 
3622400;  698500,  3622500 
3622500;  698600,  3622600 
3622600;  698700,  3622800 
3622800;  698800,  3622900 
3622900;  698900,  3623000 
3623000;  699000,  3623100 
3623100; 699200,  3623200 
3623200;  699300,  3623400 
3623400; 699400,  3623600 
3623600;  699500,  3623700 
3623700;  699600,  3623800 
3623800;  700300,  3623700 
3623700; 700700,  3623500 
3623500;  700800,  3622500 
3622500; 700700.  3622400 
3622400;  700600.  3622300 
3622300;  700400.  3622200 
3622200; 700300,  3622000 
3622000;  700200,  3620900 
to  the  U.S./Mexico  border  at  UTM  x- 
coordinate  700200;  retiuTiing  to  the 
point  of  begiiming  on  the  U.S./Mexico 
border  at  UTM  x-coordinate  698400. 

(D)  Unit  Id:  lands  bounded  by  the 
following  UTM  NAD27  coordinates 
(E.N):  703900,  3624300;  704200, 
3624300;  704200,  3624200;  704300. 
3624200;  704300.  3624000;  704400, 
3624000;  704400.  3623800;  704500. 
3623800;  704500,  3623700;  704600, 
3623700;  704600,  3623600;  704800, 
3623600;  704800,  3623300;  704700. 
3623300;  704700,  3623200;  704500, 
3623200; 704500,  3623100;  704400, 
3623100;  704400, 3622700;  704300, 
3622700;  704300,  3622500;  704100, 
3622500; 704100,  3622400;  704000. 
3622400;  704000,  3622500;  703800. 
3622500; 703800, 3622700;  703700. 
3622700;  703700, 3622800;  703600, 
3622800;  703600,  3623000;  703400, 
3623000;  703400,  3623100;  703200, 
3623100;  703200,  3623200;  703100, 
3623200;  703100.  3623300;  703000. 
3623300;  703000.  3623500;  703100, 
3623500;  703100.  3623700;  703300, 
3623700;  703300,  3623800;  703600, 
3623800;  703600,  3623900;  7037D0, 
3623900; 703700,  3624000;  703800, 
3624000;  703800. 3624200;  703900, 
3624200;  retiu-ning  to  UTM  NAD27 
coordinates  703900,  3624300. 

(ii)  Map  of  Algodones  Dunes  Oitical 
Habitat  Unit  follows: 
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Unit  lad.  Algodones  Dunes  Critical  Habitat  Unit 


*    *    * 

Dated:  July  2sL  2003. 


Signed: 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  03-19670  Filed  8-4-03;  8:45  amj 
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Notices 


Federal  Register 

Vol.  68.  No.  150 
Tuesday,  August  5,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
commitlee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT    s 

Notice  of  Public  Information  Collection 
Requirements  Submitted  to  0MB  for 
Review 

summary:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collections  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Comments  should  be  * 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1265. 
SUPPLEMENTARY  INFORMATION: 

OMB  Number:  OMB  0412-0017. 

Form  Number:  AID  1440-3. 

Title:  Contractor's  Certificate  and 
.  Agreement  with  the  U.S.  Agency  for 
International  Development/Contractor's 
Invoice  and  Contract  Abstract. 

Type  of  Submission:  Renewal  of 
information  collection. 

Purpose:  USAID  finances  host  country 
contracts,  for  technical  and  professional 
services  and  for  the  construction  of 
physical  facilities,  between  the 
contractors  for  such  services  and 
entities  in  the  country  receiving 
assistance  under  loan  or  grant 
agreements  with  the  recipient  country. 
USAID  is  not  a  party  to  these  contracts, 
and  the  contracts  are  not  subject  to  the 
FAR.  In  its  role  as  the  financing  agency, 
USAID  needs  some  means  of  collecting 
information  directly  from  the 
contractors  supplying  such  services  so 
that  it  may  take  appropriate  action  in 
the  event  that  the  contractor  does  not 
comply  with  applicable  USAID 
regulations.  The  information  collection, 
recordkeeping,  and  reporting 
requirements  are  necessary  to  assure 


that  USAID  funds  are  expended  in 
accordance  with  statutory  requirements 
and  USAID  policies. 

Annual  Reporting  Burden: 

Respondents:  25. 

Total  annual  responses:  300. 

Total  annual  hours  requested:  175 
hours. 

Dated:  July  31,  2003. 
Joanne  Paskar, 

Chief  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 
[FR  Doc.  03-19937  Filed  8-4-03;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Public  Inforniation  Collection 
Requirements  Submitted  to  OMB  for 
Review 

SUMMARY:  U.S.  Agency  for  International 
Development  (USAID)  has  submitted 
the  following  information  collections  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  30  days  of  this 
notification.  Conunents  should  be 
addressed  to:  Desk  Officer  for  USAID, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503. 
Copies  of  submission  may  be  obtained 
by  calling  (202)  712-1365. 
SUPPLEMENTARY  INFORMATION: 

OMfi  Number;  0412-0020. 

Form  Number:  AID  1450-4. 

Title:  Supplier's  Certificate  and 
Agreement  with  the  U.S.  Agency  for 
International  Development  for  Project 
commodities/Invoice  and  Contract 
Abstract. 

Type  of  Submission:  Renewal  of 
information  collection. 

Purpose:  When  USAID  is  not  a  party 
to  a  contract  which  it  finances,  it  needs 
some  means  of  collecting  information 
directly  from  the  suppliers  of  such 
commodities  and  related  services  to 
enable  it  to  take  appropriate  action  in 
the  event  that  they  do  not  comply  with 
applicable  USAID  regulations.  The 
information  collection,  recordkeeping, 
and  reporting  requirements  are 
necessary  to  assure  that  USAID  funds 
are  expended  in  accordance  with 
statutory  requirements  and  USAID 


policies.  It  also  allows  for  positive 
identification  of  transactions  where 
overcharges  occur. 

Annual  Reporting  Burden: 

Respondents:  60. 

Total  annual  responses:  360. 

Total  annual  hours  requested:  231 
hours. 

Dated:  July  31,  2003. 
loanne  Paskar, 

Chief  Information  and  Records  Division, 
Office  of  Administrative  Services,  Bureau  for 
Management. 
[FR  Doc.  03-19938  Filed  8-4-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

National  Advisory  Council  on  Maternal, 
Infant  and  Fetal  Nutrition;  Notice  of 
Meeting 

AGENCY:  Food  and  Nutrition  Service, 
USDA. 

action:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App., 
this  notice  announces  a  meeting  of  the 
National  Advisory  Council  on  Maternal, 
Infant  and  Fetal  Nutrition. 

DATES:  September  3-5,  2003,  9  a.m.-5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Food  and  Nutrition  Service,  3101 
Park  Center  Drive,  Conference  Room 
2b4-C,  Alexandria.  Virginia  22302. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Rodriguez,  Supplemental  Food 
Programs  Division,  Food  and  Nutrition 
Service,  Department  of  Agricultiu*. 
(703)  305-2747. 

SUPPLEMENTARY  INFORMATION:  The 
Coimcil  will  continue  its  study  of  the 
Special  Supplemental  Nutrition 
Program  for  Women,  Infants  and 
Children  (WIC)  and  the  Commodity 
Supplemental  Food  Program  (CSFP). 
The  agenda  items  will  include  a 
discussion  of  general  program  issues. 
Meetings  of  the  Covmcil  are  open  to  the 
public.  Members  of  the  public  may 
participate,  as  time  permits.  Members  of 
the  public  may  file  written  statements 
with  the  contact  person  named  above, 
before  or  after  the  meeting.  . 
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Dated:  July  2b,  2003. 
Roberto  Salau  r, 

Administrator. 

[FR  Doc.  03-19  592  Filed  8-^1-03;  8:45  am] 

BtLLMG  CODE  341 1-30-P 


OEPARTMErfT  OF  AGRICULTURE 

Forest  Service 

Crupina  Inte^ated  Management 
Project.  Okamgan  and  Wenatchee 
National  Forests,  Chalen  County,  WA 

AGENCY:  Fore<  Service,  USDA. 

ACTION:  Revised  notice  of  intent  to 
prepare  an  em  iromnent  impact 
statement. 


SUMMARY:  On  I  October  17,  2002,  the 
USDA,  Forest  Service,  Okanogan  and 
Wenatchee  National  Forests,  published 
a  Notice  of  Int  mt  in  Federal  Register 
(67  FR  64082)  to  prepare  an 
environmental  impact  statement  (EIS) 
for  Crupina  Ve  getation  Management.  A 
revised  Notice  bf  Intent  was  published 
in  the  Federal  Register  on  April  15, 
2003  (68  FR  IS  184)  changing  the  name 
of  the  project  to  "Crupina  Integrated 
Management  Project"  and  notifying  the 
public  that  filii  ig  of  Uie  draft  and  final 
environmental  impact  statements  had 
been  delayed. '  'he  Notice  of  Intent  is 
again  being  rev  ised  to  change  the 
Responsible  Ol  Ficial  for  the  EIS.  The 
original  Notice  of  Intent  identified  the 
Responsible  Of  Ficial  as  the  Regional 
Forester  for  the  Pacific  Northwest 
Region,  USDA  ='orest  Service.  On  July 
11,  2003,  the  Ri  (gional  Forester 
delegated  the  n  isponsibility  for 
preparing  the  E  IS  to  the  Acting  Forest 
Supervisor  for  I  he  Okanogan  and 
Wenatchee  Nat  onal  Forests. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 

Archambeault.  prupina  Project  Team 
Leader,  Okano^-Wenatchee  National 
Forest,  Forest  S  jrvice,  (509)  997-9738 
or  Mallory  Leni ,  Wildlife  Biologist, 
Chelan  Ranger  Mstrict  (509)  682-2576. 

Dated:  July  23.  >003. 
Carrel  Kenops, 
Acting  Forest  Sup  ?rvi 
[FR  Doc.  03-1983  J 

BNJJNG  CODE  3410-  1-M 


DEPARTMENT 
Forest  Service 


isor. 
Filed  8-4-03;  8:45  am] 


3F  AGRICULTURE 


North  Fork  Eel  Grazing  Allotments 
EIS— Six  Rivera  National  Forest 

agency:  Forest  Service,  USDA. 


ACTION:  Revised  notice  of  intent  to 
prepare  an  environmental  impact 
statement. 


SUMMARY:  This  notice  revises  the 
original  notice  of  intent  (67FR68089) 
-    published  in  the  Federal  Register  on 
November  8,  2002.  The  Six  Rivers 
National  Forest  will  prepare  an 
environmental  impact  statement  (EIS) 
on  a  proposal  to:  (1)  Authorize  grazing 
up  to  10  years,  under  changed  seasons 
of  use  and  grazing  practices,  of  about 
500  Cow/Calf  Pairs  on  the  Hoaglin, 
Zenia,  Long  Ridge,  and  Van  Horn  cattle 
allotments  encompassing  about  116,000 
acres  of  National  Forest  System  (NFS) 
lands;  and  (2)  amend  the  Six  Rivers 
National  Forest  Land  and  Resoim:es 
Management  Plan  (LRMP)  to  close  the 
vacant  Soldier  Creek  Allotment 
encompassing  about  10.000  acres  of 
NFS  lands. 

The  analysis  area  is  located 
predominantly  within  the  North  Fork 
Eel  River  Watershed  and  includes  all  or 
portions  of  the  following  townships: 
T2SR6E,  T2SR7E,  T3SR6E,  T3SR7E, 
T3SR8E,  T4SR6E,  T4S7E,  T4SR8E, 
T5SR6E,  T5SR7E,  Humboldt.  Meridian; 
T25NR12W,  T26NR12W,  Mount  Diablo 
Meridian;  Trinity  County,  California. 

The  proposal  is  designed  to  meet  the 
following  needs:  (1)  Continued  livestock 
grazing  in  the  ciurently  active 
allotments;  (2)  achievement  of  soil 
compaction  and  bank  stability  standards 
as  stated  in  the  LRMP;  (3)  achievement 
of  forage  utilization  standards  in 
riparian  areas  and  annual  grasslands  as 
stated  in  the  LRMP;  and  (4)  meeting  the 
management  goals  for  the  Soldier  Basin 
Recommended  Research  Natural  Area 
(RRNA)  as  directed  in  the  LRMP.  The 
EIS  will  satisfy  the  requirements  of  the 
National  Environmental  Policy  Act  of 
1969  and  implementing  regulations  (40 
CFR  1500). 

DATES:  Comments  concerning  the 
proposed  action  must  be  received  on  or 
before  14  days  after  publication  of  this 
notice  in  the  Federal  Register.  The  draft 
EIS  is  expected  to  be  published  in 
October  2003  and  the  final  EIS  is 
expected  in  February  2004. 
ADDRESSES:  Send  written  comments  to 
S.E.  "Lou"  Woltering,  Forest 
Supervisor.  Six  Rivers  National  Forest, 
1330  Bayshore  Way,  Eureka,  CA  95501- 
3834.  Comments  may  be  mailed 
electronically  to  rescatell@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruben  Escatell  or  Clara  Cross  EIS  Team 
Leaders,  Mad  River  Ranger  District.  Star 
Route  Box  300.  Bridgeville,  CA  95526. 
Phone  (707)  574-6233.  E-mail 
rescateH@fs.fed.us. 

SUPPLEMENTARY  INFORMATION: 


Purpose  and  Need  for  Action 

The  Six  Rivers  National  Forest  has 
-    determined  the  following  needs 
concerning  the  Van  Horn,  Long  Ridge. 
Hoaglin,  Zenia  and  Soldier  Creek 
Allotments:  (1)  Continued  livestock 
grazing  under  updated  allotment 
Management  Plans  on  the  Van  Horn. 
Long  Ridge,  Hoaglin,  and  Zenia 
allotments;  (2)  achievement  of  soil 
compaction  and  bank  stability  standards 
and  guidelines  as  stated  in  the  LRMP; 

(3)  achievement  of  forge  utihzation 
standards  in  riparian  areas  and  annual 
grasslands  as  stated  in  the  LRMP;  and 

(4)  meeting  the  management  goals,  as 
directed  in  the  LRMP.  for  the  Soldier 
Basin  Recommended  Research  Natural 
Area  (RRNA)  which  is  located  in  the 
Soldier  Creek  Allotment.  In  achieving 
the  aforementioned  needs  the  following 
purposes  will  be  met:  (1)  fulfill  a  trust 
responsibility  to  the  Round  Valley 
Indian  Tribes  to  manage  grazing 
activities  so  as  to  not  adversely  impact 
tribal  trust  properties  and  rights  down 
river  of  the  allotments,  namely  water 
quality  and  anadromous  fish;  (2) 
minimize  impacts  to  anadromous 
fisheries  along  the  North  Fork  Eel  River 
system;  (3)  redistribute  cattle  away  from 
identified  heritage  sites;  (4)  maintain  the 
permitees'  ability  to  graze  livestock 
efficiently  and  economically,  and  (5) 
maintain  rangeland  productivity  on 
suitable  rangelands  while  providing 
forage  for  livestock  production 
consistent  with  demand  and  other 
resource  values  and  uses. 

Proposed  Action 

The  Forest  Service  proposes  to  (1) 
authorize  grazing  up  to  10  years,  under 
changed  seasons  of  use  and  grazing 
practices,  of  about  500  Cow/Calf  Pairs 
on  the  Hoaglin.  Zenia.  Long  Ridge  and 
Van  Horn  Allotments  encompassing 
about  116.00  acres  of  National  Forest 
System  (NFS)  lands;  and  (2)  amend  the 
Six  Rivers  National  Forest  Land  and 
Resource  Management  Plan  (LRMP)  to 
close  the  cxu-rently  vacant  Soldier  Creek 
allotment  encompassing  about  10.000 
acres  of  NFS  lands.  The  proposed  action 
includes  change  to  Allotment 
Management  Plans  that  address  grazing 
practices,  construction  of  new  range 
.improvements,  restoration  and/or 
removal  of  existing  range 
improvements,  allotment  boundary 
modifications,  and  monitoring 
provisions.  Closure  of  the  Soldier  Creek 
allotment  would  constitute  a  Forest  Plan 
amendment.  A  detailed  description  of 
the  proposed  action  can  be  obtained  by 
contacting  Ruben  Escatell  at  the  address 
listed  above. 
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Responsible  Official 

S.E.  "Lou"  Woltering,  Forest 
Supervisor.  Six  Rivers  National  Forest. 
USDA  Forest  Service.  1330  Bayshore 
Way.  Exu-eka,  CA  95501-3834,  is  the 
Responsible  Official  for  any  decision  to 
authorize  grazing,  manage  rangelands. 
or  close  any  allotment  on  affected 
National  Forest  System  lands  within  the 
Six  Rivers  National  Forest.  His 
decisions  and  rationale  will  be 
dociunented  in  a  Record  of  Decision. 

Nature  of  Decision  To  Be  Made 

The  Forest  Supervisory  will  make  the 
following  decisions:  Whether  or  not  to 
authorize  cattle  grazing  in  allotments 
considered  in  this  analysis  and.  if  so, 
the  terms  and  conditions  required  for 
the  term  grazing  permits  and  AMPs; 
and,  whether  or  not  to  close  the  Soldier 
Creek  Allotment,  thereby  removing  its 
rangeland  from  the  LRMP  suitable 
forage  base. 

Scoping  Process 

Scoping  is  the  procedure  by  which 
the  Forest  Service  identifies  important 
issues  and  determines  the  extent  of 
anedysis  necessary  for  an  informed 
decision  on  a  proposed  action.  The 
public  is  encouraged  to  comment  on 
this  proposal  and  is  encouraged  to  visit 
with  Forest  Service  Officials  at  any  time 
during  the  analysis  and  prior  to  the 
decision.  The  Forest  Service  will  be 
seeking  information,  comments  and 
assistance  from  Federal.  State  and  local 
agencies  and  other  individuals  or 
organizations  who  may  be  interested  in. 
or  affected  by.  the  proposed  action. 
While  public  participation  in  this 
analysis  welcome  at  any  time, 
comments  received  within  14  days  of 
the  publication  of  this  notice  will  be 
especially  useful  in  the  preparation  of 
the  Draft  EIS 

Early  Notice  of  Importance  of  Pubic 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  comment. 
The  comment  period  on  the  draft 
enviromnental  impact  statement  will  be 
45  days  from  the  date  the 
Enviromnental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  service  court  rulings 
related  to  public  participation  in  the' 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structiu^  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 


reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  {9th  Cir.  1986)  and  Wisconsin 
Heritages.  Inc.  v.  Hams,  490  F.  supp. 
1344, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  so  that  substantive 
comments  and  objections  re  made 
availaUe  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
conunents  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement. 

Reviewers  may  wish  to  refer  to  the 
Coiuicil  on  Envirorunental  Quality 
Regulations  for  implementing  the 
procedm'al  provisions  of  the  National 
Enviromnental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Comments  received,  including  the 
names  and  addresses  of  those  who 
comment,  will  be  considered  part  of  the 
public  record  on  this  proposal  and  will 
be  available  for  public  inspection. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 

Dated:  July  30,  2003. 
William  D.  Metz, 

Deputy  Forest  Supervisor,  Six  Rivers  National 

Forest. 

[FR  Doc.  03-19838  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Rehabilitation  of  Floodwater  Retarding 
Structure  No.  5  of  the  Martinez  Creek 
Watershed,  Bexar  County,  TX 

agency:  Natural  Resources 
Conservation  Service. 


action:  Notice  of  a  finding  of  no 
significant  impact. 

summary:  Piu^uant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natural  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for  the 
rehabilitation  of  Floodwater  Retarding 
Structure  No.  5  of  the  M2ulinez  Creek 
Watershed,  Bexar  Coimty,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  D.  Butler,  State  Conservationist. 
Natural  Resources  Conservation  Service. 
101  South  Main.  Temple.  Texas  76501- 
7682.  Telephone  (254)  742-9800. 
SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings,  Larry  D.  Butler,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  is  not 
needed  for  this  project. 

The  project  will  rehabilitate 
Floodwater  Retarding  Structiu^  No.  5  to 
maintain  the  present  level  of  flood 
control  benefits  and  comply  with  the 
current  performance  and  safety 
standards. 

Rehabilitation  of  the  site  will  require 
the  dam  to  be  modified  to  meet  ciurent 
performance  and  safety  standards  for  a 
high  hazard  dam.  The  modification  will 
consist  of  raising  the  top  of  dam  3.7ft 
and  installing  a  roller  compacted 
concrete  (RCC)  curtain  in  the  auxiliary 
spillway.  The  RCC  curtain  will  be 
constructed  near  the  upstream  level 
section  of  the  aujdliary  spillway.  A 
splitter  dike  will  also  be  installed  in  the 
auxiliary  spillway  to  decrease  the  bay 
width.  All  disturbed  areas  will  be 
planted  to  plants  that  have  wildlife 
values.  The  proposed  work  will  not 
affect  any  prime  farmland,  endangered 
or  threatened  species,  wetlands,  or 
cultural  resoiux:es. 

Federal  assistance  will  be  provided 
under  authority  of  the  Small  Watershed 
Rehabilitation  Amendments  of  2000 
(Section  313,  Pub.  L.  106-472).  Total 
project  costs  is  estimated  to  be 
$1,166,000,  of  which  $842,900  will  be 
paid  from  the  Small  Watershed 
Rehabilitation  funds  and  $323,700  firom 
local  funds. 

The  notice  of  a  Finding  of  No 
Significant  hnpact  (FONSI)  has  been 
forwarded  to  the  Environmental 
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Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  p^es.  A  limited  number  of 
copies  of  thej  FONSI  are  available  to  fill 
single  copy  ttequests  at  the  above 
address.  Basic  data  developed  during 
the  environn  ental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Larry  D.  Butl  er.  State  Conservationist. 

No  admini  ttrative  action  on 
implementat  on  of  the  proposal  will  be 
taken  until  3i »  days  after  the  date  of  this 
publication  i:  i  the  Federal  Register. 

Dated:  July  2  5,  2003. 
Larry  D.  Butlei , 
State  Conserva  ionist. 
(FR  Doc.  03-lS  825  Filed  8-4-03;  8:45  am) 

BIUJNG  COOE  341  0-16-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-803I 

Heavy  Forged  Hand  Tools,  Finished  or 
Unfinished,  With  or  Without  Handles, 
From  the  People's  Republic  of  China: 
Second  Extension  of  Time  Limit  for 
Final  Results  of  Antidumping  Duty 
Administrative  Review  on  Bars/ 
Wedges 

AGENCY:  Impo  1  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Noticf  of  extension  of  time  limit 

for  final  results  of  antidumping  duty 

administrative 


review. 


SUMMARY:  The  Department  of  Conunerce 
(the  Departme  it)  is  extending  the  time 
limit  for  the  fii  lal  results  of  the 
administrative  review  of  the 
antidumping  c  uty  order  on  Bars/ 
Wedges  from  t  le  People's  Republic  of 
China,  covering  the  period  February  1 , 
2001  through  Jhnuary  31,  2002,  until  no 
later  than  September  2,  2003. 
EFFECTIVE  DAT^  August  5.  2003. 
FOR  FURTHER  irfrORMATlON  CONTACT: 
Thomas  Martin  at  (202)  482-3936,  AD/ 
CVD  Enforcem  3nt.  Office  4.  Group  II, 
Import  Administration,  International 
Trade  Adminiatration.  U.S.  Department 
of  Commerce,    4th  Street  and 
Constitution  A  /e,  NW.,  Washington  DC 
20230. 

SUPPLEMENTARY  INFORMATION:  On  March 
27,  2002,  the  Dfepartment  published  a 
notice  of  initial  ion  of  administrative 
reviews  of  the  iintidumping  duty  orders 
on  heavy  forge(  hand  tools  from  the 
People's  Republic  of  China  (PRC), 
covering  the  pe  nod  February  1 ,  2001 
through  January  31.  2002.  See  Initiation 
of  Antidumping ',  and  Countervailing 


Duty  Administrative  Reviews  and 
Requests  for  Revocations  in  Part,  67  FR 
14696  (March  27,  2003).  The  deadline 
for  the  preliminary  results  of  review  for 
the  order  on  bars/wedges  was  extended 
on  October  22,  2002.  See  Heavy  Forged 
Hand  Tools  from  the  People's  Republic 
of  China:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  67  FR 
64869  (October  22,  2002).  The 
prehminary  results  were  published  on 
March  6,  2003.  See  Heavy  Forged  Hand 
Tools.  Finished  or  Unfinished,  With  or 
Without  Handles.  From  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review  of  the  Order  on  Bars  and  . 
Wedges,  68  FR  10690  (March  6,  2003). 
On  July  14,  2003.  the  Department 
extended  the  deadline  for  the  final 
resuhs  by  33  days,  from  July  4.  2003,  to 
August  7,  2003.  See  Heavy  Forged  Hand 
Tools.  Finished  or  Unfinished.  With  or 
Without  Handles,  From  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  Final  Results  of  Antidumping 
Duty  Administrative  Review  on  Bars/ 
Wedges,  68  FR  41557  (July  14,  2003). 

Extension  of  Time  Limits  for  Final 
Results  of  Review 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  complete  its  final 
results  of  review  within  120  days  after 
the  date  on  which  the  preliminary 
results  were  published.  However,  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  it  determines  that  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit.  Section  751(a)(3)(A) 
of  the  Act  allows  the  Department  to 
extend  the  deadline  for  completion  of 
the  final  results  to  180  days  from  the 
date  of  publication  of  the  preliminary 
results.  As  a  result  of  the  complex  issues 
involved  in  this  review,  it  is  not 
practicable  to  complete  this  iBview  by 
the  current  deadline  of  August  7.  2003. 
Therefore,  we  are  now  extending  the 
time  limit  an  additional  26  days,  to 
September  2.  2003.  See  Memorandum 
from  Thomas  F.  Futtner,  Acting  Office 
Director,  to  Holly  A.  Kuga,  Acting 
Deputy  Assistant  Secretary,  dated 
concurrenUy  with  this  notice,  which  is 
on  file  in  the  Central  Records  Unit, 
Room  B-099  of  the  main  Commerce 
building. 

This  notice  is  published  in 
accordance  with  section  735(a)(2)  of  the 
Act  and  19  CFR  351.210(g). 


Dated:  July  30,  2003. 
Holly  A.  Kuga, 

Acting  Deputy  Assistant  Secretary,  Import 

Administration,  Group  II. 

(FR  Doc.  03-19911  Filed  8-4-03;  8:45  ami 

BILUNG  COOE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-808] 

stainless  Steel  Wire  Rod  from  India: 
Extension  of  Time  Limit  for  the 
Preliminary  Results  of  the 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

for  the  preliminary  results  of 

antidumping  duty  administrative 

review. 


EFFECTIVE  DATE:  August  5,  2003. 
SUMMARY:  The  Departinent  of  Commerce 
("the  Department")  is  extending  the 
time  limit  for  the  final  results  of  the 
review  of  stainless  steel  wire  rod  from 
India.  This  review  covers  the  period 
December  1.  2001  through  November 
30.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Kit 
Rudd,  Eugene  Degnan,  or  Jonathan 
Herzog,  AD/CVD  Enforcement,  Group 
in.  Office  9,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone:  (202) 
482-1385,  (202)  482-0414  and  (202) 
482^271  respectively. 

Background 

On  January  22.  2003,  the  Department 
published  a  notice  of  initiation  of  a 
review  of  Stainless  Steel  Wire  Rod 
("SSWR")  from  India  covering  the 
period  December  1,  2001  through 
November  30,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Request  for 
Revocation  in  Part:  68  FR  3009  (January 
22,  2003). 

Extension  of  Time  Limit  of  Preliminary 
Results 

Section  751(a)(3)(A)  of  tiie  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  the 
administering  authority  may  extend  the 
245-day  period  to  issue  its  preliminary 
results  by  up  to  120  days.  Completion 
of  the  preliminary  results  of  this  review 
within  the  245-day  period  is  not 
practicable  for  the  following  reasons: 
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•  The  review  involves  three 
companies,  all  including  sales  and  cost 
investigations  which  require  the 
Department  to  gather  and  anedyze  a 
significant  amount  of  information 
pertaining  to  each  company's  sales 
practices,  manufacturing  costs  and 
corporate  relationships. 

•  Additionally,  responses  from  the 
three  companies  required  the 
Department  to  issue  multiple 
supplemental  questionnaires  which 
further  delayed  the  planned  verification 
schedules. 

Therefore,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  we  are  extending 
the  time  period  for  issuing  the 
preliminary  results  of  review  by  90  days 
until  December  1,  2003.  The  final 
results  continue  to  be  due  120  days  after 
the  publication  of  the  preliminary 
results. 

Dated:  July  30,  2003. 
Barbara  E.  Tillman, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration,  Group  III. 

[FR  Doc.'03-19912  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Environmental  Technologies  Trade 
Advisory  Committee  (ETTAC) 

AGENCY:  International  Trade 

Administration,  U.S.  Department  of 

Commerce. 

ACTION:  Notice  of  open  meeting. 

DATES:  September  12,  2003;  Time:  9  a.m. 
to.l2  p.m. 

PLACE:  U.S.  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW,  Washington.  DC  20230.  Room  4830 
(Room  3407  has  also  been  reserved  as  a 
backup). 

summary:  The  Environmental 
Technologies  Trade  Advisory 
Committee  (ETTAC)  will  hold  a  plenary 
meeting  on  September  12.  2003  at  the 
U.S.  Department  of  Commerce. 

The  ETTAC  will  discuss 
administrative  and  trade  issues 
including  the  status  of  trade 
negotiations  in  regards  to  environmental 
technologies  trade  liberalization, 
China's  export  market,  and 
subcommittee  action  plans.  Time  will 
be  permitted  for  public  comment.  The 
meeting  is  open  to  the  public. 

Written  comments  concerning  ETTAC 
affairs  are  welcome  anytime  before  or 
after  the  meeting.  Minutes  will  be 
available  within  30  days  of  this  meeting. 

The  ETTAC  is  mandated  by  Public 
Law  103-392.  It  was  created  to  advise 


the  U.S.  government  on  environmental 
trade  policies  and  programs,  and  to  help 
it  to  focus  its  resources  on  increasing 
the  exports  of  the  U.S.  environmental 
industi^.  ETTAC  operates  as  an 
advisory  committee  to  the  Secretary  of 
Commerce  and  the  interagency 
Environmental  Trade  Working  Group 
(ETWG)  of  the  Trade  Promotion 
Coordinating  Committee  (TPCC). 
ETTAC  was  originally  chartered  in  May 
of  1994.  It  was  most  recently  rechartered 
until  May  30,  2004. 

For  further  information  phone  Corey 
Wright,  Office  of  Environmental 
Technologies  Industries  (ETI), 
International  Trade  Administration, 
U.S.  Department  of  Commerce  at  (202) 
482-5225.  This  meeting  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  ETI. 

Dated:  July  31,  2003. 
Carlos  F.  Montoulieu, 

Director,  Office  of  Environmental 

Technologies  Industries. 

[FR  Doc.  03-19910  Filed  8-4^3;  8:45  am] 

HLUNG  CODE  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration, 
North  American  Free  Trade  Agreement, 
Article  1904  NAFTA  Panel  Reviews; 
Notice  of  Panel  Decision 

AGENCY:  NAFTA  Secretariat.  United 

States  Section,  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  panel  decision. 

SUMMARY:  On  July  17,  2003,  the 
binational  panel  issued  its  decision  in 
the  review  of  the  final  results  of  the 
antidumping  duty  determination  made 
by  the  International  Trade 
Administration  (ITA)  respecting  Certain 
Softwood  Lumber  Products  from  Canada 
(Secretariat  File  No.  USA-CDA-2002- 
1904-02)  affirmed  in  part  and  remanded 
in  part  the  determination  of  the 
Department  of  Commerce.  The 
Department  will  return  the 
determination  on  remand  no  later  than 
September  15,  2003.  A  copy  of  the 
complete  panel  decision  is  available 
from  the  NAFTA  Secretariat. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061, 14th  and  Constitution  Avenue, 
Washington,  DC  20230.  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 


review  of  final  determinations  in 
antidumping  and  coimtervailing  duty 
cases  involving  imports  from  the  other 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  pxlace  of  national 
courts  to  review  expeditiously  the  final 
determination  to  determine  whether  it 
conforms  with  the  antidiunping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1, 
1994,  the  Government  of  the  United    * 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  rules  were  published  in  the 
Federal  Register  on  February  23,  1994 
(59  FR  8686). 

Panel  Decision:  On  July  17,  2003,  the 
Binational  Panel  affirmed  in  part  and 
remanded  in  part  the  Department  of 
Commerce's  final  antidumping  duty 
determination.  The  followring  issues 
were  remanded  to  the  Department: 

1.  To  explain  the  factual  background 
of  Commerce's  determination  that,  for 
purposes  of  determining  Constructed 
Value  (CV)  profit,  the  "foreign  like 
product"  should  be  defined  as  each 
Canadian  Respondent's  aggregate  sales 
of  subject  merchandise  dvuing  the 
period  of  investigation  was  reasonable 
and  in  accordance  with  law; 

2.  To  re-allocate  joint  production 
costs  using  a  value-based  allocation 
methodology  which  takes  into  account 
dimensional  differences  between 
different  jointly  produced  softwood 
lumber  products; 

3.  To  make  an  adjustment  pursuant  to 
19  U.S.C.  1677b(a)(6)(c)(ii)  to  reflect 
dimensional  differences  between 
different  softwood  lumber  products 

bei  ng  compared ; 

4.  To  exclude  exports  made  by 
Scieries  Saguenay  Ltee.  (SSL)  from  the 
final  LTFV  determination  rendered  in 
respect  of  Abitibi-Consolidated  Inc.; 

5.  To  exclude  from  the  cost  of 
production  and  constructed  value  of 
softwood  lumber  products  produced 
during  the  period  of  investigation  by 
Abitibi  the  costs  of  redemption  of  stock 
options  issued  to  executives  of 
Donohue,  Inc.; 

6.  To  treat  "trim  blocks"  produced  by 
Abitibi  Inc.  as  subject  merchandise 
rather  than  by-products,  and  to  allocate 
production  costs  to  the  trim  blocks 
produced  by  Abitibi  during  the  period 
of  the  investigation; 

7.  To  explain  the  agency's  reason  for 
determining  why,  based  upon  an 
examination  of  the  entire  record,  general 
and  administrative  expenses  incurred  in 
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production  of  softwood  lumber  by 
Tembpc  Inc.  a  xording  to  parent 
company  consolidated  financial 
statements  is  i  easonable  and  lawful 
consistent  wit  i  the  agency's  obligation, 
set  out  at  19  U  S.C.  1677b(b){3)(B).  to ' 
calculate  such  expenses  "based  on 
actual  data  pei  taining  to  production  and 
sales  of  the  foi  eign  like  product'; 

8.  To  explaii  i  why  Commerce's  final 
determination  concerning  Tembec's 
credit  expense  5  does  not  contain  a 
clerical  error  v  ith  respect  to 
programming  1  anguage  used  to  make 
ciftrency  convi  srsions;  or,  if  the  final 
determination  does  contain  such  an 
error,  to  identi  y  and  correct  the  error; 

9.  To  explaii  i  why  Commerce's 
decision  to  use  Tembec's  internal  prices 
for  wood  chips  was  representative  of  the 
cost  of  produci  ng  such  wood  chips,  and 
why  such  price  s  constituted  a 
reasonable  and  permissible  basis  for 
calculating  an  i  )ffset  to  Tembec's 
production  cos  s; 

10.  To  consi(  er  the  claims  of  West 
Eraser  Mills  th;  it  Commerce  erred  in 
adjusting  the  o  fset  to  production  costs 
resulting  from   Vest  Eraser's  by-product 
sales  of  wood  c  lips  to  unaffiliated 
purchasers  in  E  ritish  Columbia  during 
the  period  of  in  vestigation,  and 
particularly,  to  :onsider  whether  the 
timing  of  West  Eraser's  wood  chip  sales 
to  unaffiliated  |  larties  during  the  early 
part  of  the  peridd  of  investigation,  and 
the  existence  o  a  long  term  contract, 
cause  those  sal*  s  to  be  not  fairly 
representative  c  f  West  Eraser's  wood 
chip  prices  dur  ng  the  POI; 

11.  To  provic  B  a  complete 
explanation  of  ( lommerce's  decision 
that  finger-joint  ;d  flangestock  (FJF)  does 
not  constitute  a  separate  "class  or  kind" 
of  merchandise  for  purposes  of  this 
investigation;  ai  id  in  so  doing,  to 
explain  how  th(  agency  applied  each  of 
the  Diversified   'roducts  factors  to  its 
consideration  o  FJF,  the  determinations 
reached  with  re  pact  to  each  such 
factor,  and  how  the  agency  weighed 
these  factors  in  eaching  its 
determination;  j  nd 

12.  To  providi  t  a  complete 
explanation  of  C  ommerce's 
determination  n  A  to  treat  square-end 
bed  fi-ame  comp  anents  as  a  separate 
"class  or  kind"  ( if  merchandise  for 
purposes  of  this  investigation;  and  in  so 
doing,  to  explain  how  the  agency 
applied  each  of  he  Diversified  Products 
factors  to  its  con  sideration  of  square-end 
bed  frame  comp  ments,  and  how  the 
agency  weighed  these  factors  in 
reaching  its  determination;  and 

13.  To  publish  revised  less  than  fair 
value  (LTFV)  mi  rgins  for  the 
investigated  Res  )ondents,  including  a 
revised  "all  othe  rs"  rate,  as  determined 


after  carrying  out  the  above  remand 
instructions. 

Commerce  was  directed  to  issue  it's 
determination  on  remand  within  60 
days  of  the  issuance  of  the  decision  or 
not  later  than  September  15.  2003. 

Dated:  July  28,  2003. 
Caratina  L.  Alston. 

United  Stales  Secretary.  NAFTA  Secretariat. 
[FR  Doc.  03-19820  Filed  8-4-03;  8:45  am] 

BILLING  CODE  3510-GT-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric  • 
Administration 

[1.0. 110802A] 

Endangered  Species;  File  No.  1405 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Issuance  of  permit. 


SUMMARY:  Notice  is  hereby  given  that 
the  South  Carolina  Department  of 
Natural  Resources,  Charleston.  SC 
29422-2559,  has  been  issued  a  permit  to 
take  loggerhead  (Caretta  caretta), 
Kemp's  ridley  [Lepidochelys  kempi), 
green  (Chelonia  mydas),  leatherback 
[Dermochelys  coriacea),  and  hawksbill 
[Eretmochelys  imbricata)  sea  turtles  for 
purposes  of  scientific  research. 
ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  virritten  request  or  by  appointment 
in  the  following  office(s): 

Permits.  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway.  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg.  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  Johnson  (301)713-2289  or  Patrick 
Opay  (301) 713-1401. 
SUPPLEMENTARY  INFORMATION:  On 
November  25,  2002,  notice  was 
published  in  the  Federal  Register  (67 
FR  70583)  that  a  request  for  a  scientific 
research  permit  to  take  loggerhead. 
Kemp's  ridley,  leatherback.  hawksbill, 
and  green  sea  turtles  had  been 
submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (ESA;  16  U.S.C.  1531  et  seq.) 
and  the  regulations  governing  the 
taking,  importing,  and  exporting  of 


endangered  and  threatened  species  (50 
CFR  parts  222-226). 

The  applicant  will  handle,  tag. 
measure,  weigh,  photograph  and  release 
the  above  mentioned  sea  turtles  in  order 
to  collect  data  from  in-water  captures 
that  can  be  used  by  management 
agencies  and  scientists  for  better 
understanding  of  these  species  and  to 
promote  their  protection  and  recovery. 

Issuance  of  this  permit,  as  required  by 
the  ESA,  was  based  on  a  finding  that 
such  permit  (1)  was  applied  for  in  good 
faith.  (2)  will  not  operate  to  the 
disadvantage  of  the  endangered  or 
threatened  species  which  are  the  subject 
of  this  permit,  and  (3)  is  consistent  with 
the  purposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  July  30,  2003. 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-19934  Filed  8-4-03;  8:45  am) 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review;         ^ 
Comment  Request 

ACTION:  Notice.  The  Department  of 
Defense  has  submitted  to  OMB  for 
clearance,  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 


DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  4. 
2003. 

Title,  Form,  and  OMB  Number: 
Technical  Assistance  for  Public 
Participation  (TAPP)  Application;  DD 
Form  2749;  OMB  Number  0704-0392. 
T)'pes  of  Request:  Reinstatement.         . 
Number  of  Respondents:  25. 
Responses  Per  Respondent:  2. 
Annual  Responses:  50. 
Average  Burden  Per  Response:  4 
hours. 

Annual  Burden  Hours:  200. 
Needs  and  Uses:  The  collection  of 
information  is  necessary  to  identify 
products  or  ser\'ices  requested  by 
community  members  of  restoration 
advisory  boards  or  technical  review 
committees  to  aid  in  their  participation 
in  the  Department  of  Defense's 
environmental  restoration  progreun.  and 
to  meet  Congressional  reporting 
requirements.  Respondents  are 
community  members  of  restoration 
advisory  boards  or  technical  review 
committees  requesting  technical 
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assistance  to  interpret  scientific  and 
engineering  issues  regarding  the  nature 
of  enviroimiental  hazards  at  an 
installation.  This  assistance  will  assist 
communities  in  participating  in  t^ie 
cleanup  process.  The  information, 
directed  by  10  U.S.C.  2705.  will  be  used 
to  determine  the  eligibility  of  the 
proposed  project,  begin  the  prociu"ement 
process  to  obtain  the  requested  products 
or  services,  and  determine  the 
satisfaction  of  community  members  of 
restoration  advisory  boards  and 
technical  review  communities  receiving 
the  products  and  services.  - 

Affected  Public:  Not-for-profit 
institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 
Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236.  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing.  Written  requests  for  copies  of 
the  information  collection  proposal 
should  be  sent  to  Mr.  Cushing,  WHS/ 
DIOR,  1215  Jefferson  Davis  Highway, 
Suite  1204,  Arlington.  VA  22202-4302. 

Dated:  July  30,  2003. 
Patricia  L.  Toppings. 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-19871  Filed  8-t-03;  8:45  am] 

BILUNG  CODE  5001-08-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Class  Tuition  Waiver 

AGENCY:  Department  of  Defense 
Education  Activity  (DoDEA). 

ACTION:  Notice. 

SUMMARY:  The  Secretary  of  Defense  is 
authorized  by  section  1404(c)  of  Public 
Law  95-561.  Defense  Dependents' 
Education  Act  of  1978,"  as  amended,  20 
U.S.C.  923(c)  to  identify  classes  of 
dependents  who  may  enroll  in  DoD 
Dependent  Schools  (DoDDS)  if  there  is 
space  available  and  to  waive  tuition  for 
emy  such  classes.  Through  DoD 
Directive  1342.13.  "Eligibility 
Requirements  for  Education  of  Minor 
Dependents  in  Overseas  Areas."  dated 
July  8,  1982.  as  amended,  paragraph 
5.3.4,  the  Secretary  has  delegated  to  the 
Office  of  the  Principal  Deputy  Under 
Secretary  of  Defense  for  Personnel  and 
Readiness  {PDUSD)(P&R)  the  authority 


to  identify  those  classes  of  dependents 
for  whom  tuition  may  be  waived. 

This  notice  announces  that  on  June 
27,  2003.  the  PDUSD(P&R)  revised  the 
class  tuition  waiver  dated  July  11.  2002, 
to  allow  an  enrolled  Partnership  for 
Peace  dependent  to  continue  enrollment 
in  Department  of  Defense  Dependent 
School  (DoDDS)  on  a  space-available, 
tuition-fi-ee  basis,  if  his  sponsoring 
nation  has  received  and  accepted  a 
NATO  invitation  by  November  30,  2002, 
and  until  such  time  that  his  sponsoring 
nation  is  officially  seated  by  NATO  or 
through  School  Year  (SY)  2004-05. 
whichever  comes  first.  This  revision  is 
only  applicable  to  Partnership  for  Peace 
dependents  enrolled  in  DoDDS  in 
School  Year  2002-03  pursuant  to  the 
July  11,  2002,  waiver. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Labuhn,  4040  North  Fairfax 
Drive,  Arlington,  VA  22203-1635. 
SUPPLEMENTARY  INFORMATION:  DoD 
Directive  1342.13  is  published  at  32 
CFR  Part  71  and  at  the  DoDEA  Web  site: 
http://www.odedodea.edu. 

Dated:  July  30,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-19872  Filed  8-4-03;  8:45  am) 

BILUNG  CODE  5001 -0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Panel  To  Review  Sexual  Misconduct 
Allegations  at  the  United  States  Air 
Force  Academy 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  The  Panel  to  Review  Sexual 
Misconduct  Allegations  at  the  United 
States  Air  Force  Academy  met  in  a 
closed  session  ft'om  2  p.m.  to  5  p.m.  on 
July  31.  2003.  The  Panel  discussed 
individual  sexual  misconduct 
allegations  and  investigations  at  the 
Academy  during  this  session.  Congress 
directed  the  establishment  of  this  seven 
member  panel  in  Pub.  L.  108-11. 
Emergency  Wartime  Supplemental 
Appropriations  Act,  2003. 

"Hie  session  was  closed  to  the  public 
in  accordance  with  5  U.S.C.  552b(c)(6) 
because  the  panel  members  discussed 
matters  of  a  personal  nature,  the 
disclosure  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

This  notice  is  being  published  after 
the  meeting  took  place  due  to  last 
minute  chdhges  in  the  agenda  and  the 


short  time  frame  Congress  allowed  for 

the  Panel  to  complete  their  review  and 

produce  a  final  report. 

DATES:  July  31,  2003. 

ADDRESSES:  Conference  Room.  Boards. 

Commissions  and  Task  Force  Offices. 

1235  Jefferson  Davis  Highway.  Suite 

900,  Arlington,  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Earle,  Designated  Federal 

Official.  703-601-2553. 

Dated:  July  28,  2003. 
Patricia  L.  Toppings, 

Alternate  Federal  Register  Liaison  Officer, 

Department  of  Defense. 

[FR  Doc.  03-19819  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  S001-0e-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  to  add  systems  of 
records. 

summary:  The  Office  of  the  Secretary  of 
Defense  proposes  to  add  a  system  of 
records  notice  to  its  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  The  changes  will  be  effective  on 
September  4,  2003  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to 
Directives  and  Records  Division, 
Directives  and  Records  Branch, 
Washington  Headquarters  Services, 
1155  Defense  Pentagon.  Washington,  DC 
20301-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dan  Cragg  at  (703)  601-4722. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  the  Secretary  of  Defense  notices  for 
systems  of  records  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  proposed  systems  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  were 
submitted  on  July  17,  2003,  to  the  House 
Committee  on  Government  Reform,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8,  1996  (February  20.  1996,  61 
FR  6427). 
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Dated:  July  2l,  2003 
Patricia  L.  Top  r. 

Alternate  OSD 
Officer,  Departthent 


mgs, 

J  'ederal  Register  Liaison 
of  Defense. 


DPR  29 


SYSTEM  NAME: 

Language  aijd  Skills  Participation 
Program. 


SYSTEM  LOCATKX  I 

Defense  Ap|  ilicant 
PO  Box  12708 
2708. 


CATEGORIES  OF  II^DIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals 
Arabic  or  othe  • 
possess  skills, 
who  desire  to 
war  on  terrorism 
security  object  ves. 


vho  are  proficient  in 
languages,  and  who 
vocational  and  otherwise, 
I  upport  U.S.  efforts  in  the 
and  related  national 


S  )UE 


Ready 


CATEGORIES  OF  I 

Individual's 
address  (street 
zip  code);  type 
service  being 
Limited  Term 
or  Military 
desired  length 
time,  as  needec 
contact  information 
email  address) 
status  (perman^n 
student  work 
skill  level; 
speaker,  education) 
vocation;  high 
major  field  of 
obtained;  other 
previous  exper  ence 
clearance  (type 


v  saj 
;  SOU!  ce 


est 


AUTHORmr  FOR 

5U.S.C.  301, 
Regulations;  10 
Secretary  of 
5124.2,  Under 
Personnel  and 


i]d 


PURPOSE(S): 

To  identify  i: 
and  special  skil 
qualify  for  emp 
opportunities 
sector.  Informal 
track  and  monit  sr 
taken  by  governmental 
activities  when 
received  and  forward 


ir 


ROUTINE  USES  OF 
SYSTEM,  INCLUDING 
THE  PURPOSES  OF 

In  addition  to 
generally  permihed 
552a(b)  of  the  Privacy 
or  information 
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Assistance  Office, 
Arlington,  VA  22219- 


R  -CORDS  IN  THE  SYSTEM: 

name;  age;  gender;  home 
city,  state,  country,  and 
of  employment  or 
ight,  i.e.,  Federal 
-  Appointment,  Contractor, 

Reserve,  or  other; 
)f  service  (interim,  part 
,  short  term,  long  term); 
(telephone  number, 
citizenship;  immigration 
tly  admitted  alien, 
I;  language  type  and 
of  language  (native 

;  current  profession/ 
level  of  education; 
. ;  where/when  degree 
special  skills  based  on 

and  security 
and  date  granted). 


s  udy; 


Mi  INTENANCE  OF  THE  SYSTEM: 

Departmental 
U.S.C.  131,  Office  of  the 
De  ense;  and  DoD  Directive 
i  ecretary  of  Defense  for 
!  -eadiness. 


ividuals  with  language 
s  who  potentially  may 
oyment  or  service 
the  public  or  private 
on  will  also  be  used  to 
the  resulting  actions 
or  private 
such  information  is 
ed  for  evaluation. 


RECORDS  MAINTAINED  IN  THE 
CATEGORIES  OF  USERS  AND 
$UCH  USES: 

those  disclosures 
under  5  U.S.C. 
Act,  these  records 
c  antained  therein  may 


specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  governmental  agencies  and  to 
private  entities  for  purposes  of 
evaluating  whether  an  individual's 
language  ability  and  skills  meet  or 
satisfy  a  requirement  or  need  that  the 
public  or  private  activity  may  have  in  its 
support  of  U.S.  efforts  on  the  war  on 
terrorism  or  in  furtherance  of  national 
security  objectives. 

The  DoD  "Blanket  Routine  Uses"  set 
forth  at  the  beginning  of  OSD's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  files 
and  on  electronic  mediums. 

RETRIEVABIUTY: 

Information  is  retrieved  by  the 
individual's  name. 

SAFEGUARDS: 

Locked  cabinets  accessible  to 
authorized  personnel  only  and  IT 
servers  behind  "firewall"  protection  and 
password-protected  access. 

RETENTION  AND  DISPOSAL: 

Disposition  pending.  Until  the 
National  Archives  and  Records 
Administration  has  approved  the 
retention  and  disposition  of  these 
records,  treat  records  as  permanent. 

SYSTEM  MANAGER(S)AN0  ADDRESS: 

Program  Manager,  Defense  Applicant 
Assistance  Office,  PO  Box  12708, 
Arlington,  VA  22219-2708. 

Chief,  Information  Systems  Division, 
PO  Box  12708,  Arlington,  VA  22219- 
2708. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  of  records 
should  address  written  inquiries  to 
Program  Manager,  Defense  Applicant 
Assistance  Office,  PO  Box  12708, 
Arlington,  VA  22219-2708. 

Requests  for  information  must  be 
signed  and  contain  the  individual's  full 
name,  mailing  address,  and  telephone 
number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  of  records  should  address 
written  inquiries  to  the  Program 
Manager,  Defense  Applicant  Assistance 
Office,  PO  Box  12708,  Arlington,  VA 
22219-2708. 


Requests  for  information  must  be 
signed  and  contain  the  individual's  full 
name,  mailing  address,  and  telephone 
number. 

CONTESTING  RECORD  PROCEDURES: 

The  OSD  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are  . 
published  in  OSD  Administrative 
Instruction  No.  81;  32  CFR  part  311;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 
Subject  individual. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  03-19873  Filed  8-4-03;  8:45  am] 

BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  alter  a  system  of 
records. 


SUMMARY:  The  Department  of  the  Army, 
is  altering  a  system  of  records  notice  in 
its  existing  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended.  The  alteration 
consists  of  adding  new  records  being 
maintained  and  adding  two  new 
purposes  to  the  existing  system  of 
records. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
September  4,  2003,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Army  -Systems  of  Records 
Notices  Manager,  Department  of  Army 
Freedom  of  Information  and.Privacy 
Acts  Office,  7798  Cissna  Road,  Suite 
205,  Springfield,  VA  22153-3166. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-7137. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  July  17,  2003,  to  the  House 
Committee  on  Government  Reform,  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Office  of  Management 
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and  Budget  (OMB)  pursuant  to 
paragraph  4c  of  Appendix  I  to  OMB 
Circular  No.  A-130,  'Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  July  29,  2003. 
Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

A0027-10a  DAJA 

SYSTEM  NAME: 

Prosecutorial  Files  (December  8,  2000, 
65  FR  77008). 

Changes 


SYSTEM  name: 

Delete  entry  and  replace  with 
'Military  Justice  Files'. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with  'Any 
individual  who  is  the  subject  of  a 
military  justice  investigation,  trial  by 
courts-martial,  or  other  administrative 
or  disciplinary  proceeding.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  the  end  of  the  entry  'Non- 
judicial pimishment  (Article  15)  actions: 
administrative  separation  actions; 
suspension  of  favorable  personnel 
actions;  Trial  Defense  Service  and  trial 
defense  counsel  personnel  information, 
and  attorney  work-product.  Trial 
judiciary  personnel  information, 
dockeits;  and  trial  records;  Army  Court 
of  Criminal  Appeals,  judicial  orders, 
and  opinions;  and  all  other  documents 
related  to  the  administration  of  Military 
Justice,  administrative  separations, 
memoranda  of  reprimand,  and 
investigations.' 


PURPOSE(S):  , 

Add  to  the  end  of  the  first  paragraph 
';  and  to  provide  support  for  non- 
judicial and  other  administrative  or 
disciplinary  proceedings.' 

Add  a  new  paragraph  'Records  will  be 
used  to  conduct  statistical  studies  for 
assisting  The  Judge  Advocate  General 
and  servicing  Staff  Judge  Advocates  in 
the  management  and  administration  of 
military  justice.' 


RETRIEVABILmr: 

Add  to  entry  'Social  Security 
Niunber'. 


SAFEGUARDS: 

Delete  entry  and  replace  with  'Paper 
records  are  located  in  file  cabinets  and 
electronic  records  are  located  in  the 
worldwide  ejustice  computer  database. 
Computerized  records  are  maintained  in 
controlled  areas  accessible  only  to 
authorized  personnel.  In  addition, 
automated  files  are  password  protected 
and  in  compliance  with  the  applicable 
laws  and  regulations.  Information 
located  in  file  cabinets  is  accessible  only 
to  authorized  personnel  who  are 
properly  instructed  in  the  permissible 
use.  The  files  are  not  accessible  to  the 
public  or  to  persons  within  the 
command  without  an  official  need  to 
know.  Some  file  cabinets  have  locking 
capabilities.  Offices  are  locked  during 
non-work  hours.' 


A0027-10a  DAJA 

SYSTEM  NAME:  ' 

Military  Justice  Files. 

SYSTEM  LOCATKW: 

Primary  location:  Office  of  The  Judge 
Advocate  General,  Headquarters,  and 
Department  of  the  Army,  Washington, 
DC  20310-2200. 

Secondary  locations:  Staff  Judge 
Advocate  Offices  at  major  Army 
commands,  field  operating  agencies, 
installations  and  activities  Army-wide. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Army's 
compilation  of  systems  of  records 
notices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual  who  is  the  subject  of 
a  military  justice  investigation,  trial  by 
courts-martial,  or  other  administrative 
or  disciplinary  proceeding. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Witness  statements;  pretrial  advice; 
documentary  evidence;  exhibits, 
evidence  of  previous  convictions; 
personnel  records;  recommendations  as 
to  the  disposition  of  the  charges; 
explanation  of  any  unusual  features  of 
the  case;  charge  sheet;  and  criminal 
investigation  reports;  convening  orders; 
appointment  orders;  investigative 
reports  of  federal,  state,  and  local  law 
enforcement  agencies;  loced  conunand 
investigations;  immunity  requests; 
search  authorizations;  general 
correspondence;  legal  research  and 
memoranda;  motions;  forensic  reports; 
pretrial  confinement  orders;  personal, 
financial,  and  medical  records;  report  of 
Article  32,  UCMJ  investigations; 
subpoenas;  discovery  requests; 
correspondence  reflecting  pretrial        f 
negotiations;  requests  for  resignation  Or 


discharge  in  lieu  of  trial  by  court- 
martial;  results  of  trial  memoranda;  and 
forms  to  comply  with  the  Victim  and 
Witness  Assistance  Program,  the  Sexual 
Assault  Prevention  and  Response 
Program  and  the  Victim's  Rights  and 
Restitution  Act  of  1990.  Non-judicial 
punishment  (Article  15)  actions: 
administrative  separation  actions; 
suspension  of  favorable  personnel 
actions;  Trial  Defense  Service  and  trial 
defense  counsel  persormel  information, 
and  attorney  work-product.  Trial 
judiciary  personnel  information, 
dockets;  and  trial  records;  Army  Court 
of  Criminal  Appeals,  judicial  orders, 
and  opinions;  and  all  other  documents 
related  to  the  administration  of  Military 
Justice,  administrative  separations, 
memoranda  of  reprimand,  and 
investigations. 

AUTHORtFY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013,  Secretary  of  the  Army; 
42  U.S.C.  10606  et  seq.,  Victims'  Rights; 
Department  of  Defense  Directive  1030.1, 
Victim  and  Witness  Assistance;  Army 
Regulation  27-10,  Military  Justice  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  prosecute  or  otherwise  resolve 
military  justice  cases;  to  obtain 
information  and  assistance  from  federal, 
state,  local,  or  foreign  agencies,  or  from 
individuals  or  organizations  relating  to 
an  investigation,  allegation  of  criminal 
misconduct,  or  coiul-martial;  and  to 
provide  information  and  support  to 
victims  and  witnesses  in  compliance 
with  Victim  and  Witness  Assistance 
Statutes  and  regulations;  and  to  provide 
support  for  non-judicial  and  other 
administrative  or  disciplinary 
proceedings.  Records  will  be  used  to 
conduct  statistical  studies  for  assisting 
The  Judge  Advocate  General  and 
servicing  Staff  Judge  Advocates  in  the 
management  and  administration  of 
military  justice. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  tlie 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

Information  horn  this  system  of 
records  may  be  disclosed  to  law 
students  participating  in  a  volunteer 
legal  support  program  approved  by  The 
Judge  Advocate  General  of  the  Army. 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
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Victim  and 
regarding  the 
disposition  o 

To  attorney 
disciplinary 
support 
investigations 

The  DoD '' 
forth  at  the 
compilation 
notices  also 
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Witness  Assistance  Program, 
investigation  and 
an  offense, 
licensing  and/or 
a  uthorities  as  required  to 
profe  isional  responsibility 
and  proceedings. 
B  anket  Routine  Uses'  set 
be  jinning  of  the  Army's 
systems  of  records 
to  this  system. 


o 


a]  iply  \ 

POLICIES  AND  PRACnCES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE:  1 

Paper  recoras  in  file  folders  and 
electronic  stor  ige  media. 

RETRIEVABILrrV: 

Retrieved  b) 
and  Social  Sec  uritv 


SAFEGUARDS: 


Paper  recorc  s 
cabinets  and  e 
located  in  the 


computer 
records  are 


data  )ase 


bh 


areas  accessi 
persoimel.  In 
are  password 
compliance  wi 
and  regulation 
file  cabinets  is 
authorized 
instructed  in 
files  are  not 
to  persons  wi 
an  official  neec 
cabinets  have 
Offices  are 
hours. 


addi 


are  located  in  file 
ectronic  records  are 
vorldwide  ejustice 
Computerized 
maintained  in  controlled 
only  to  authorized 
ition,  automated  files 
f  rotected  and  in 
i|h  the  applicable  laws 

Information  located  in 
iccessible  only  to 
personnel  who  are  properly 
permissible  use.  The 
ble  to  the  public  or 
in  the  command  without 
to  know.  Some  file 
li  >cking  capabilities. 
locl(ied  during  non-work 


tJ-e 


ac(  essit 


tii 


RETENTION  AND  DI$POSAL 

Records  are 
final  review/ap 


c  es 


troyed  two  years  after 
jellate  action. 


SYSTEM  MANAGER(S) 

Chief,  Crimir  a 
of  The  Judge  A(  vocate 
Army  Pentagon 
20310-2200. 


PROC  EDURE: 


NOTIFICATION 

Individuals  s 
whether  inform^t 
is  contained  in 
address  vmtten 
Criminal  Law  D 
Judge  Advocate  General 
Pentagon,  Wash 

Individual  s 


sho 
name,  current 
number,  case 
of  Army  elemen : 
correspondence 
personnel  identify 
assist  in  locatinj 
inquiry  must  be 


individual's  surname 
Number. 


AND  ADDRESS: 

1  Law  Division,  Office 

General,  2200 
Washington,  DC 


eking  to  determine 
ion  about  themselves 
is  system  should 

inquiries  to  the  Chief, 

vision,  Office  of  The 
2200  Army 

ngton,  DC  20310-2200. 

luld  provide  his/her  full 
a(  Idress  and  telephone 
niimber  and  office  symbol 
which  furnished 

to  the  individual,  other 

.  ing  data  that  would 
the  records.  The 

signed. 


RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief,  Criminal  Law 
Division,  Office  of  The  Judge  Advocate 
General,  2200  Army  Pentagon, 
Washington.  DC  20310-2200. 

Individual  should  provide  his/her  full 
name,  current  address  and  telephone 
number,  case  number  and  office  symbol 
of  Army  element  which  furnished 
correspondence  to  the  individual,  other 
personal  identifying  data  that  would 
assist  in  locating  the  records.  The 
inquiry  must  be  signed. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  official  Army  records  and 
reports,  investigative  documents,  law 
enforcement  agencies;  Court-martial, 
Article  32;  UCMJ  investigations; 
convening  authorities;  Federal,  state, 
and  local  law  enforcement  agencies; 
witness  interviews;  personnel,  financial, 
and  medical  records;  medical  facilities; 
financial  institutions;  information 
provided  by  the  defense/acCused;  and 
the  attorney  work-product  and  other 
individuals  assisting  them  on  a 
particular  case;  non-judicial  (Article  15) 
punishment  documents;  and 
administrative  separation  action 
documents  and  memoranda  of 
reprimand. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency,  which 
performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3).  (c)  and  (e)  and  putlished  in 
32  CFR  part  505.  For  additional 
information  contact  the  system  manager. 
(FR  Dor.  03-19874  Filed  8-4-03;  8:45  am] 

BILLING  CODE  5001 -08-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 


summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  4,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education.  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
La  uren_  Wittenberg@omb.eop.gov. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  piilic 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  {4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  July  20,  2003. 
Angela  C.  Arrington. 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  of  Review:  Revision. 

Title:  Survey  on  Dual  Credit  and 
Exam-Based  Courses. 

Frequency:  One  time. 

Affected  Public:  State,  local  oi-  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,500. 
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Burden  Hours:  750. 

Abstract:  This  FRSS  survey  is 
designed  to  collect  information  from 
public  secondary  schools  nationwide  on 
dual  credit  and  exam-based  courses. 
Dual  credit,  whereby  high  school 
students  can  earn  both  high  school  and 
postsecondary  credits  for  the  same 
courses,  is  an  area  that  has  grown 
rapidly  over  the  past  decade.  High 
school  advanced  placement  courses  and 
international  baccalaureate  programs  are 
also  offered  by  many  schools  and  may 
affect  subsequent  postsecondary 
options.  This  survey  is  designed  to 
obtain  a  variety  of  information  on  this 
growing  area.  "This  information  can 
provide  education  policymakers  with 
important  baseline  information  about 
the  prevalence  and  characteristics  of 
dual  credit  courses. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2321.  When 
you  access  the  information  collection, 
click  on  "Dowoload  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue,  SWi  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
VjVan.fleese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-19826  Filed  7-28-03;  8:45  am] 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Hydrogen  Production  and  Delivery 
Research;  Solicitation  Numt}er  DE- 
PS36-03GO93007 

agency:  Golden  Field  Office. 
Department  of  Energy  (DOE). 
ACnON:  Notice  of  issuance  of  solicitation 
for  financial  assistance  applications. 


SUMMARY:  The  Office  of  Hydrogen,  Fuel 
Cell,  and  Infi-astructure  Technologies  of 
the  Department  of  Energy  (DOE)  Office 
of  Energy  Efficiency  and  Renewable 
Energy  is  soliciting  financial  assistance 
Applications  with  the  objective  of 
supporting  industry  efforts  and  the 
President's  Hydrogen  Fuel  Initiative  for 
research  in  several  specific  hydrogen 
production  and  delivery  technologies. 
EK3E  intends  to  provide  financial 
support  under  provisions  of  the 
Hydrogen  Future  Act  of  1996. 
DATES:  The  Solicitation  was  issued  on 
July  24,  2003  with  a  closing  date  for 
preliminary  applications  of  September 
4,  2003  and  submittal  of  final 
applications  on  December  19,  2003. 
ADDRESSES:  To  obtain  a  copy  of  the 
Solicitation,  interested  parties  should 
access  the  DOE  Industry  Interactive 
Procurement  System  (ID'S)  web  site. 
The  Solicitation  can  be  obtained 
directly  through  UPS  at  http://e- 
center.doe.gov  hy  browsing 
opportxmities  by  Program  Office,    * 
Financial  Assistance,  Golden  Field 
Office,  and  then  selecting  this 
Solicitation  number.  DOE  will  not  issue 
paper  copies  of  the  Solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Danun,  Contracting  Officer,  via 
facsimile  to  (303)  275-4788  or 
electronically  to 

h2production@go.doe.gov.  Solicitation 
questions  must  be  submitted  through 
IIPS  per  the  instructions  contained  in 
the  Solicitation.  Responses  to  questions 
will  be  posted  on  the  IIPS  web  site. 
Further  information  on  DOE's 
Hydrogen,  Fuel  Cells,  and  Infrastructiu^ 
Technologies  Program  can  be  viewed  at 
h  ttp  :llwww.  eere.energy.gov/ 
hydrogenandfuelcells. 

SUPPLEMENTARY  INFORMATION:  Under  this 
Solicitation,  DOE  is  soliciting 
Applications  for  research  in  several 
specific  hydrogen  production  and 
delivery  technologies.  Through  an 
Expression  of  Program  Interest  (EOPI) 
issued  earlier  in  2003.  DOE  requested 
input  fi-om  interested  parties  regarding 
reconunended  research  topics  to  be 
included  in  this  Solicitation.  EOPI 
submissions  were  used  by  DOE  to 
develop  portions  of  the  Technical 
Topics  for  this  Solicitation.  The 
following  ten  Topics  (some  including 
Sub-Topics)  are  allowable  areas  for 
applications:  Hydrogen  From  Biomass; 
Photolytic  Processes;  Distributed 
Production  Technologies:  Separation 
and  Purification  Technologies; 
Advanced  Electrolysis  Systems; 
Hydrogen  Production  Using  High 
Temperature  Thermochemical  Water 
Splitting  Cycles;  Hydrogen  Production 
Infi-astructiu'e  Analysis;  Hydrogen 


Delivery;  Crosscutting  Projects;  and 
University  Projects. 

Awards  under  this  Solicitation  will  be 
Cooperative  Agreements  with  terms  of 
two  to  foinr  years  beginning  in  fiscal 
year  2004.  DOE  anticipates  selecting  28 
Applications  for  negotiation  of  Award. 
Subject  to  the  availability  of  annual 
congressional  appropriations,  the  total 
ctunulative  DOE  funding  available 
under  this  Solicitation  for  all  projects  is 
anticipated  to  be  up  to  $80  million  over 
the  four-year  period.  The  minimum 
required  cost  share  varies  by  type  and 
stage  of  development  of  the  technology 
and  will  be  specified'in  the  Solicitation. 

Issued  in  Golden,  Colorado,  on  July  25. 
.  2003. 
Jerry  L.  Ziminer. 

Director, Off  ice  of  Acquisition  and  Financial 
Assistance. 

[FR  Doc.  03-19708  Filed  8-4-03;  8:45  am] 
BHJJNG  CODE  64S»-01-^ 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

"Grand  Challenge"  for  Basic  and 
Applied  Research  in  Hydrogen 
Storage;  Solicitation  Numt>er  DE- 
PS3&-03GO93013 

agency:  Golden  Field  Offic©,  U.S. 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  issuance  of  solicitation 
for  financial  assistance  applications. 

SUMMARY:  The  Office  of  Hydrogen,  Fuel 
Cell,  and  Infrastructure  Technologies  of 
the  Department  of  Energy  (DOE)  Office 
of  Energy  Efficiency  and  Renewable 
Energy  is  soliciting  financial  assistance 
Applications  with  the  objective  of 
supporting  industry  efforts  and  the 
President's  Hydrogen  Fuel  Initiative  in 
developing  a  path  to  a  hydrogen 
economy.  Under  this  Solicitation,  DOE 
is  seeking  Applications  for  basic  and 
applied  research  in  hydrogen  storage 
materials  technologies.  DOE  intends  to 
provide  financial  support  under 
provisions  of  the  Hydrogen  Futiu*  Act 
of  1996. 

DATES:  The  Solicitation  was  issued  on 
July  24,  2003  with  a  closing  date  of 
September  30.  2003. 
ADDRESSES:  To  obtain  a  copy  of  the 
Solicitation,  interested  parties  should 
access  the  DOE  Industry  Interactive 
Procurement  System  (IffS)  web  site. 
The  Solicitation  can  be  obtained 
directly  through  IIPS  at  http://e- 
center.doe.gov  by  browsing 
opportunities  by  Program  Office. 
Financial  Assistance,  Golden  Field 
Office,  and  then  selecting  this 
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Solicitation  i  lumber.  DOE  will  not  issue 
paper  copies  of  the  Solicitation. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Damml  Contracting  Officer,  via 
facsimile  to  (B03)  275-4788  or 
electronically  to  h2storage@go.doe.gov. 
Solicitation  questions  must  be 
submitted  tbJough  IIPS  per  the 
instructions  qontained  in  the 
Solicitation.  Responses  to  questions  will 
be  posted  on  the  IIPS  web  site.  Fiuther 
information  dn  DOE's  Hydrogen.  Fuel 
Cells,  and  Inftastructiu^  Technologies 
Program  can  be  viewed  at  http:// 
www.eere.enw-gy.gov/ 
hydrogenandfuelceUs. 

SUPPLEMENTARY  INF0RMATK5N:  Under  this 
Solicitation.  DOE  is  issuing  a  "Grand 
Challenge"  to  the  scientific  community 
by  soliciting  J  ipplications  for  research, 
development  md  demonstration  of 
hydrogen  stor  ige  materials  and 
technologies,  n  addition  to  applied 
research  and  (  evelopment.  Applications 
can  include  si  ibstantial  basic  research 
aimed  at  impr  aving  the  imderstanding 
of  the  fundam  jntal  mechanisms  of 
hydrogen  stor  ige  in  materials.  This 
solicitation  rei  [uests  applications  in  two 
Categories. 

Category  1 ,  Research  and 
development  1  o  be  conducted  by  virtual 
Centers  of  Exc  silence  led  by  DOE 
national  labcfri  itories  and  including 
universities,»iiidustr>',  and/or  other 
federal/nation  \l  laboratories  as  partners. 
-  Focus  areas  ar  ;  Metal  hydrides, 
Chemical  hydiides,  and  Carbon-based 
hydrogen  stors  ge  materials.  Only  DOE 
national  labon  tories  may  submit  joint 
application  pa  ;kages  in  response  to 
Category  1.  Th  j  proposed  university  and 
industry  effort:;  must  be  part  of  those 
application  pai  :kages. 

Category  2, 1  esearch  and 
development  t  uough  cooperative 
agreements  in  he  following  areas:  New 
materials  or  te<  hnologies  for  hydrogen 
storage;  Compi  essed  and  liquid 
hydrogen  tank  technologies;  and  Off- 
board  hydrogei  i  storage  systems. 
Category  2  is  o  )en  to  Applicants  from 
universities  an  1  industry;  federal  or 
national  labora  :ories  may  be  partners. 

Awards  und(  r  this  Solicitation  will  be 
Cooperative  Aj  reements  with  terms  of 
three  to  five  ye  its  beginning  in  fiscal 
year  2004.  DOE  anticipates  selecting  15 
to  20  Applicati  )ns  for  negotiation  of 
Award.  Subject  to  the  availability  of 
annual  congres  sional  appropriations, 
the  total  ciunul  itive  DOE  funding 
available  undei  this  Solicitation  for  all 
projects  is  antic  ipated  to  be  between  $95 
million  and  $i;  5  million  over  the  five- 
year  period.  Th  ?  minimum  required  cost 
share  varies  wil  h  the  type  of  Applicant 
and  type  of  pro  )osed  project  and  is 


specified  in  the  Solicitation  along  with 
specific  application  instructions. 

Issued  in  Golden,  Colorado,  on  July  25, 
2003. 

Jerry  L.  Zinuner, 

Director,  Office  of  Acquisition  and  Financial 
Assistance. 

[FR  Doc.  03-19710  Filed  8-4-03;  8:45  ami 

BILUNG  CODE  6450-01 -M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  1003-567-001,  FERC-567] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Submitted  for  0MB 
Review 

July  29,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
requirements  of  Section  3507  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information 
collection  described  below  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  and  extension  of  tha  current 
expiration  date.  Any  interested  person 
may  file  comments  directly  with  OMB 
and  should  address  a  copy  of  those 
comments  to  the  Conunission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  May 
16,  2003  (68  FR  26589-90)  and  has 
made  this  notation  in  its  submission  to 
OMB. 

DATES:  Comments  on  the  collection  of 
information  are  due  by  August  26,  2003. 
ADDRESSES:  Address  comments  on  the 
collection  of  information  to  the  Office  of 
Mahagement  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission  Desk  Officer.  The  Desk 
Officer  may  be  reached  by  fax  at  20?- 
395-7285  or  by  e-mail  at 
pamelabeverly.oirasubmission 
©omb.eop.gov.  A  copy  of  the  comments 
should  also  be  sent  to  the  Federal 
Energy  Regulatory  Commission,  Office 
of  the  Executive  Director,  ED-30, 
Attention:  Michael  Miller,  888  First 
Street  NE..  Washington,  DC  20426. 
Comments  may  be  filed  either  in  paper 
format  or  electronically.  Those  persons 
filing  electronically  do  not  need  to  make 
a  paper  filing.  For  paper  filings,  such 
comments  should  be  submitted  to  the 


Office  of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426  and 
should  refer  to  Docket  No.  IC03-567- 
001. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  at  http:// 
vnvw.ferc.gov  and  chck  on  "Make  an  E- 
filing,"  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Conunission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
filings  is  available  at  202-502-8258  or 
by  e-mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 
FERIUS  link.  User  assistance  for  FERRIS 
and  the  FERC's  Web  site  during 
business  hoiu-s  by  contacting,  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  for  TTY 
(202)502-8659  or  the  Public  Reference 
at  (202)-8371  or  by  e-mail  to 
public.reference.room@ferc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Miller  may  be  reached  by 
telephone  at  (202)502-8415,  by  fax  at 
(202)273-0873,  and  by  e-mail  at 
michael.miller@ferc.gov. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  information  collection  submitted 
for  OMB  review  contains  the  following: 

1.  Collection  of  Information:  FERC- 
567  "Gas  Pipeline  Certificates:  Annual 
Reports  of  System  Flow  Diagrams  and 
System  Capacity." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0005. 

The  Commission  is  now  requesting 
that  OMB  approve  a  three-year 
extension  of  the  expiration  date,  with  no 
changes  to  the  existing  collection.  The 
information  filed  with  the  Commission 
is  mandatory. 

4.  Necessity  of  the  Collection  of 
Information:  Submission  of  the 
information  is  necessary  to  enable  the       » 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
statutory  provisions  of  Sections  4,  5,  6, 

7,  9,  10(a)  and  16  of  the  Natiu-al  Gas  Act 
(NGA)(Pub.  L.  75-688),  and  Title  in. 
Sections  301(a)(1),  303(a).  304(d),  Title 
IV,  Sections  401  and  402.  Title  V, 
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Section  508  of  the  Natural  Gas  Policy 
Act  (Pub.  L.  95-621).  The  information 
collected  under  the  requirements  of 
FT!RC-567  is  used  by  the  Commission  to 
obtain  accurate  data  on  pipeline 
facilities.  Specifically,  the  FERC-567 
data  is  used  in  determining  the 
configuration  and  location  of  installed 
pipeline  interconnections  and  receipt 
and  delivery  points;  and  developing  and 
evaluating  alternatives  to  proposed 
facilities  as  a  means  to  mitigate  the 
environmental  impact  of  new  pipeline 
construction. 

FERC-567  also  contains  valuable 
information  that  can  be  used  to  assist 
federal  officials  in  maintaining  adequate 
natiu'al  gas  service  in  times  of  national 
emergency.  The  Commission 
implements  these  filing  requirements  in 
the  Code  of  Federal  Regulations  (CFR) 
under  18  CFR  part  260.8  and  284.13. 

5.  Respondent  Description:  The 
respondent  universe  currently 
comprises  approximately  91  natiu'al  gas 
pipeline  companies. 

6.  Estimated  Burden:  12,724  total 
hours,  91  respondents  (average),  1.714 
response  per  respondent  (derived  by 
dividing  the  total  number  of  responses 
expected  annually  (156)  by  the  number 
of  respondents  (91)  and  rounding  to 
three  places).  81.58  hoiu^  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
respondents:  12,724  hoiu's/2080  hovus 
per  years  x  $117,041  per  year  = 
$715,976.  The  cost  per  respondent  is 
equal  to  $7,868. 

Statutory  Authority:  Sections  4.  5,  6,  7,  9, 
10(a)  and  16  of  the  Natural  Gas  Act  (15  U.S.C. 
717-717w)  and  Title  III  Sections  301(a), 
303(a),  304(d),  Title  IV.  Sections  401,  402, 
Title  V,  Section  508  of  the  Natural  Gas  Policy 
Act  (Pub.  L.  95-621). 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19832  Filed  8-4-03;  8:45  am) 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  IC03-587-001,  FERC-587] 

Commission  Information  Collection 
Activities,  Proposed  Collection; 
Comment  Request;  Submitted  for  OMB 
Review 

July  29,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
requirements  of  Section  3507  of  the 


Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  information 
collection  described  below  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  extension  of  the  current 
expiration  date.  Any  interested  person 
may  file  comments  directly  with  OMB 
and  should  address  a  copy  of  those 
comments  to  the  Commission  as 
explained  below.  The  Commission 
received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of  April 
11.  2003  (68  FR  17789)  and  has  made 
this  notation  in  its  submission  to  OMB. 
(A  companion  Federal  Register  notice 
was  published  April  24.  2003  (68  FR 
20124-25)  providing  a  copy  of  the 
proposed  form.) 

DATES:  Comments  on  the  collection  of 
information  are  due  by  August  27,  2003. 
ADDRESSES:  Address  comments  on  the 
collection  of  information  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Federal  Energy  Regulatory 
Commission  Desk  Officer.  The  Desk 
Officer  may  be  reached  by  fax  at  202- 
395-7285  or  by  e-mail  at 
pamelabeverly.oirasubmission 
@omb. eop.gov.  A  copy  of  the  comments 
should  also  be  sent  to  the  Federal 
Energy  Regulatory  Commission,  Office 
of  the  Executive  Director.  ED-30, 
Attention:  Michael  Miller.  888  First 
Street  NE..  Washington,  DC  20426. 
Conunents  may  be  filed  either  in  paper 
format  or  electronically.  Those  persons 
filing  electronically  do  not  need  to  make 
a  paper  filing.  For  paper  filings,  such 
comments  should  be  submitted  to  the 
Office  of  the  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.  Washington,  DC  20426  and 
should  refer  to  Docket  No.  IC03-587- 
001. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect.  MS  Word.  Portable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Web  site  aXhttp:// 
wvrw.ferc.gov  and  click  on  "Make  an  E- 
filing."  and  then  follow  the  instructions 
for  each  screen.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
filings  is  available  at  202-502-8258  or 
by  e-mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  e-mail 
address. 

All  comments  may  be  viewed,  printed 
or  downloaded  remotely  via  the  Internet 
through  FERC's  homepage  using  the 


FERRIS  link.  User  assistance  for  FERRIS 
and  the  FERC's  Web  site  during 
business  hours  by  contacting,  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)  208-3676,  for  TTY 
(202)502-8659  or  the  Public  Reference 
at  (202)-8371  or  by  e-mail  to 
public.reference.room@ferc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)502-8415,  by  fax  at 
(202)273-0873,  and  by  e-mail  at 
michael .  miller@ferc  .go  v . 
SUPPLEMENTARY  INFORMATION: 

Description 

The  information  collection  submitted 
for  OMB  review  contains  the  following: 

1.  Collection  of  Information:  FERC- 
587  "Land  Description." 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission. 

3.  Control  No.:  1902-0143. 

The  Conunission  is  now  requesting 
that  OMB  approve  the  reinstatement  of 
a  former  information  collection 
requirement.  The  information  filed  with 
the  Commission  is  meindatory.  Requests 
for  confidential  treatment  of  the 
information  are  provided  for  under 
Section  388.112  of  the  Commission's 
regulations. 

4.  Necessity  of  the  Collection  of 
Information:  Submission  of  the 
iniformation  is  necessary  to  enable  the 
Commission  to  carry  out  its 
responsibilities  in  implementing  the 
statutory  provisions  of  Section  24  of  the 
Federal  Power  Act  (FPA),  16  U.S.C.  818. 
Section  24  requires  applicants 
proposing  to  construct  hydroelectric 
projects,  or  to  make  changes  to  existing 
hydroelectric  projects  located  on  lands 
owned  by  the  United  States  are  required 
to  provide  a  description  of  the  U.S. 
lands  affected  to  the  Commission  and  to 
the  Secretary  of  Ulterior.  FERC  Form  587 
identifies  project  boundary  maps 
associated  with  lands  of  the  United 
States.  The  Commission  verifies  the 
accuracy  of  the  information  supplied 
and  coordinates  with  the  Bureau  of 
Land  Management  State  Offices  (BLM) 
so  that  U.S.  lands  can  be  reserved  as 
hydroelectric  and  withdrawn  ft-om  other 
uses. 

The  Commission  uses  the  information 
to  determine  the  appropriateness  of  the 
lands  that  have  been  set  aside  for 
hydroelectric  projects  and  their 
proposed  location.  The  determination 
includes  among  several  factors  cost, 
environmental  acceptability  and  in  the 
public  interest.  FERC  Form  587  is 
organized  to  accoimt  for  lands  stuveyed 
in  Public  and  Non-Public  Land  States. 
The  Public  Land  States'  format  is  used 


46174 


(Cf 


ing 


these 


to  describe 
western  side 
the  Non-Publi : 
used  to  identi  y 
located  on  the 
States,  includi 
county  inform  it 
implements 
the  Code  of 
under  18  CFR 

5.  Res  pond  I 
respondent 
-  comprises 
(on  average)  s 
jurisdiction 

6 
250  respondent 
per  respondent 
(average) 

7.  Estimated 
respondents 
years  X  $11 7,0^ 


Statutory  Auti  ority: 
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Magalie  R.  Salas 

Secretary. 

[FR  Doc.  03-198 
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Section  24  of  the 
(16  U.S.C.  818). 


3  Filed  8-4-03;  8:45  am] 
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Federal  Energv  Regulatory 
Commission 

[Docket  No.  EL0:^21 2-000] 

Ameren  Servicf  s  Company,  et  al.; 
Notice  of  Initiation  of  Proceedings  and 
Refund  Effectivie  Dates 
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July  30,  2003 

OnbehalfofcU 
.Central  Illinois 

American  Elec 
Corporation  on 
Company,  Columl 
Company,  Indian 
Company,  Kentuc  ly 
Kingsport  Power  ( 
Company.  Wheeli 

Dayton  Power 

Exelon  Corpora 
Commonwealth  Ei 
Commonwealth  Ei  I 
Inc. 

FirstEnergy  Cor| 
American  Transra 
Cleveland  Electric 
Company,  Ohio  E( 
Pennsylvania  Power 
Edison  Company 

Illinois  Power 

Northern  Ind 


lian  I 


Take  notice 
Commission  issiied 
Decision  in  the 
that  initiates 
EL03-21 2-000 
Federal  Power  Afct 


S. 


ion  Electric  Company, 
"ic  Service  Company. 

Power  Service 
of:  Appalachian  Power 
us  Southern  Power 
Michigan  Power 

Power  Company, 
iompany,  Ohio  Power 

Ppwer  Company. 

Light  Company, 
ion  on  behalf  of: 
ison  Company, 
ison  Company  of  Indiana, 

oration  on  behalf  of: 
ssion  Systems,  Inc., 
Illuminating  Power 
ison  Company, 
Company,  Toledo 


The  refund  effective  date  in  Docket 
No.  EL03-212-000  pursuant  to  section 
206(b)  of  the  Federal  Power  Act  is  60 
days  after  publication  of  this  notice  in 
the  Federal  Register. 

Magalie  R.  Saias, 

Secretary. 

[FR  Doc.  03-19880  Filed  8-4-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CPOO-6-010] 

Gulfstream  Natural  Gas  System,  L.L.C.; 
Notice  of  Application 

July  29.  2003. 

On  July  23, -2003,  Gulfstream  Natural 
Gas  System,  L.L.C.  (Gulfstream),  2701 
Rocky  Point  Drive,  Tampa,  Florida 
33607,  filed  an  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act  (NGA), 
as  amended,  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  and  Regulations.  Gulfstream 
-    requests  authorization  to  extend  the 
date  that  the  previously  certificated 
Phase  II  facilities  must  commence 
operation  to  February  21,  2006,  and  to 
phase  the  in-service  date  of  the  Phase  II 
facilities  so  that  some  of  the  faculties 
comprising  Phase  II  are  placed  in 
service  earlier  than  the  remainder  of  the 
Phase  II  facilities.  Gulfstream  states  that 
the  modifications  are  necessary  due  to 
changes  in  the  Florida  natural  gas 
market,  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Conunission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov ,  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676  or  for  TTY, 
contact  (202)  502-8659. 

Gulfstream  requests  authority  to:  (1) 
Amend  ordering  Paragraph  B  of  the 
Commission's  Order  Amending 
Certificate,  98  FERC  H  61,349  (2002),  to 
allow  phasing  of  the  in-service  date  of 
the  Phase  II  facilities;  (2)  modify  the 
Phase  II  initial  recourse  rates  to  reflect 
updated  construction  costs  and  limited 
modifications  to  the  Phase  II  facilities; 
(3)  adopt  its  negotiated  rate  agreement 
with  the  Florida  Power  &  Light 
Company  (FPL);  and,  (4)  increase  the 
diameter  of  approximately  five  miles  of 


pipeline  facilities  from  24  to  30  inches. 
The  estimated  cost  of  all  construction  is 
approximately  $389,050,000.  Gulfstream 
states  that  the  completed  facilities  will 
provide  350,000  dekatherms  per  day  of 
long-term  firm  transportation  service  for 
two  FPL  electric  power  plant 
expansions.  Gulfstream  further  states 
.that  full  service  to  these  plants  is 
expected  tq  commence  by  May  1,  2005, 
with  initial  deliveries  for  plant  startup 
testing  beginning  by  December  31,  2004. 
Also,  Gulfstream  asks  that  requested 
authorizations  be  granted  by  October  15, 
2003. 

Questions  regarding  the  application 
may  be  directed  to  P.  Martin  Teague,      . 
Assistant  General  Coimsel,  Gulfstream 
Natural  Gas  System,  L.L.C.  ,  2701  Rocky 
Point  Drive,  Tampa,  Florida  33607,  or  ' 
call  (813)  282-6609. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
below,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments! 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Comment  Date:  August  19.  2003. 

Dated:  . 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19830  Filed  8-4-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP03-338-000,  CP03-339-000 
and  CP03-340-000] 

Panther  Interstate  Pipeline  Energy, 
LL.C.;  Notice  of  Application 

July  29,  2003. 

take  notice  that  on  July  18,  2003, 
Panther  Interstate  Pipeline  Energy, 
L.L.C.  (Panther  Interstate).  14405 
Walters  Road,  Houston,  Texas 
770141337,  filed  in  Docket  Nos.  CP03- 
338-000,  CP03-339-000,  and  CP03- 
340-000,  an  application  pursuant  to 
Section  7(c)  of  the  Natural  Gas  Act,  as 
amended  (NGA),  and  Subpart  A  of  part 
157  and  part  284  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  thereunder,  for  certificates 
of  public  convenience  and  necessity 
authorizing  Panther  Interstate  to  acquire 
and  operate  certain  facilities  in  on  and 
off-shore  Texas  from  the  Natxu-al  Gas 
Pipeline  Company  of  America  (Natural), 
all  as  more  fully  set  forth  in  the 
application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  Panther  Interstate  states  that 
Natural  is  simultaneously  filing  a 
related  application  requesting,  in  Docket 
No.  CP03-337-OO0,  authorization  to 
abandon,  by  sale,  the  subject  facilities. 
This  filing,  as  well  as  the  Natural  filing 
are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

Panther  Interstate  states  that  pursuant 
to  a  piuchase  and  sale  agreement 
between  Natural  and  Prism  and  Panther 
dated  December  21,  2001,  as  amended 
on  March  20,  2003,  May  22,  2003,  and 


June  26,  2003  ("PSA  Agreement"), 
Natural  has  agreed  to  sell  and  Panther 
Interstate  has  agreed  to  acquire  both  the 
jurisdictional  and  non-jurisdictional 
facilities  for  $400,000  plus  additional 
consideration.  Upon  receipt  of  the 
requisite  acquisition  authority  and  the 
blanket  certificates  sought  in  the  present 
application.  Panther  Interstate  states 
that  it  will: 

•  Acquire  and  operate  22  miles  of 
16inch  diameter  offshore  and  related 
onshore  pipeline  and  appurtenances 
originating  at,  but  not  including  a  sub- 
sea  tap  assembly  in  High  Island  Block 
48,  offshore,  Texas,  and  terminating 
onshore  near  a  connection  with 
Natural's  30inch  Louisiana  Mainline 
No.  1  in  Jefferson  County,  Texas  (i.e.,  a 
portion  of  what  is  known  as  Natxiral's 
High  Island  Block  71 A  Lateral),  a  dual 
8inch  meter  and  appurtenances  located 
onshore  at  Natiu-al's  Booster  Station  No. 
344  property  in  Jefferson  County,  Texas 
("BS  344")  and  a  12inch  sub-sea  tap 
located  in  High  Island  Block  11; 

•  Acquire  and  operate  3.12  miles  of 
20inch  onshore  pipeline  (known  as 
Natural's  Sabine  Pass  Lateral)  and 
appurtenances  originating  near 
Natxiral's  BS  344  in  Jefferson  County, 
Texas  and  terminating  near  a 
cormection  with  Natiiral's  30inch 
Louisiana  Mainline  No.  2  in  Jefferson 
County,  Texas  and  a  dual  12inch  meter 
and  appurtenances  located  at  BS  344; 

•  Undertake  selfimplementing 
interstate  transportation  of  natural  gas 
under  part  284,  Subpart  G,  of  the 
Commission's  Regulations;  and 

•  Engage  in  any  of  the  activities 
specified  in  Subpart  F,  part  157,  of  the 
Commission's  Regulations. 

Any  questions  regarding  the 
application  should  be  directed  to  Philip 
D.  Gettig,  Prism  Gas  Systems,  Inc.,  2350 
Airport  Freeway,  Suite  200,  Bedford, 
Texas,  at  (817)684-0158  Ext.  225,  Luis 
M.  Guzman,  Panther  Pipeline,  Ltd., 
14405  Walters  Road,  Suite  960, 
Houston,  Texas,  77014  at  (832)-552- 
3600,  or  Douglas  F.  John,  John  & 
Hengerer,  1200  17th  Street,  NW.,  Suite 
600,  Washington,  DC,  20036-3013  at 
(202)429-8801. 

Panther  Interstate  states  that  by  the 
Commission's  order  issued  September 
20,  2002,  in  Docket  No.  CP0281000 
(September  20th  Order),  Natural  was 
authorized  to  a  abandon  a  portion  of  the 
facilities  in  the  High  Island  Area, 
offshore  Texas  by  sale  to  Prism  Gas 
Systems,  Inc.  and  Panther  Pipeline,  Ltd. 
(Prism/Panther),  two  existing  non- 
jurisdictional  gathering  companies, 
which  facilities  the  Commission  found 
to  be  non-jurisdictional  gathering 
facilities  (non-jurisdictional  facilities). 
However,  Panther  Interstate  states,  the 


Conunission  also  found  in  the 
September  20th  Order  that  a  portion  of 
the  facilities  that  Natural  had  sought  to 
abandon  by  sale  to  Prism/Panther  in  the 
High  Island  Area  and  onshore  in 
Jefferson  County.  Texas  were 
jurisdictional  gas  transmission  facilities 
(jurisdictional  facilities),  and  the 
Conunission  did  not  grant  Natural 
authority  to  abandon  these  facilities. 
Therefore,  Prism/Panther  have  set  up  a 
subsidiary,  Panther  Interstate,  to  be  an 
interstate  pipeline  natural  gas  company 
subject  to  the  jurisdiction  of  the 
Conunission,  to  acquire,  own  and 
operate  the  jurisdictional  facilities. 
Panther  Interstate  notes  that  it  will  also 
acquire  and  operate  the  facilities' 
Natural  was  authorized  to  abandon, 
which  were  found  to  be  non- 
jurisdictional  by  the  September  20th 
Order.  Panther  Interstate  states  that  by 
a  separate  related  application  (CP03- 
337-000),  being  filed  simultaneously, 
Natural  is  seeking  abandoiunent 
authority  to  sell  the  jurisdictional 
facilities  to  Panther  Interstate. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  paity 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  dociunents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding  with  the  Commission  and 
must  mail  a  ropy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
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electronic  filings, 
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order  approving  or 
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August  19.  20  )3. 
Magalie  R.  Salaf^ 

Secretary. 

(FR  Doc.  03-19*1  Filed  8-4-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AC(i3-59-000,  et  al.] 

Entergy  GuH  sjtates,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Filings 

July  29,2003. 

The  foUowin  i  filings  have  been  made 
with  the  Comn  ission.  The  filings  are 
listed  in  ascenc  ing  order  within  each 
docket  classific  ation. 

Gull  States,  Inc. 


fili  ig 


1.  Entergy 

(Doclcet  No.  ACO: 

Take  notice 
Entergy  Gulf 
compliance 
accounting  and 
set  forth  by 
631,  Accounting 
and  Rate  Filing 
Retirement  Obi 
Commission 
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supporting 
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as  a  result  of  i 
accounting  rule ; 
631.  Comment 


2.  Dominion  Trjuismission,  Inc 

[Docket  No.  AC03  -6 
Take  notice  tl  at 
Dominion  Tranj  m 
compliance  filir  g 
accounting  and 
set  forth  by  the 
631,  Accounting 
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Retirement  Obli  > 
Commission  dir  jcted 
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on  July  18,  2003, 
ission,  Inc.  made  a 
pursuant  to  the 

reporting  requirements 
( Commission  in  Order 

,  Financial  Reporting, 

Requirements  for  Asset 

iations.  The 

jurisdictional 


entities  to  file  journal  entries  and 
supporting  information  for  any 
adjustments  made  that  affect  net  income 
as  a  result  of  implementing  the 
accounting  rules  contained  in  Order 
631.  Comment  Date:  August  19,  2003. 

3.  Virginia  Electric  and  Power 
Company 

(Docket  No.  AC03-62-0001 

Take  notice  that  on  July  18,  2003,  the 
Virginia  Electric  and  Power  Company 
made  a  compliance  filing  pursuant  to 
the  accounting  and  reporting 
requirements  set  forth  by  the 
Commission  in  Order  631,  Accounting, 
Financial  Reporting,  and  Rate  Filing 
Requirements  for  Asset  Retirement 
Obligations.  The  Commission  directed 
jurisdictional  entities  to  file  journal 
entries  and  supporting  information  for 
any  adjustments  made  that  affect  net 
income  as  a  result  of  implementing  the 
accounting  rules  contained  in  Order 
631.  Comment  Date:  August  19,  2003. 

4.  Illinois  Power  Company 

(Docket  No.  AC03-63-0001 

Take  notice  that  on  July  21,  2003,  the 
Illinois  Power  Company  made  a 
compliance  filing  pursuant  to  the 
accounting  and  reporting  requirements 
set  forth  by  the  Commission  in  Order 
631,  Accounting,  Financial  Reporting, 
and  Rate  Filing  Requirements  for  Asset 
Retirement  Obligations.  The 
Commission  directed  jurisdictional 
entities  to  file  journal  entries  and 
supporting  information  for  £my 
adjustments  made  that  affect  net  income 
as  a  result  of  implementing  the 
accounting  rides  contained  in  Order 
631.  Comment  Date:  August  19,  2003. 

5.  Cincinnati  Gas  &  Electric  Company 

(Docket  No.  AC03-64-000] 

Take  notice  that  on  July  21,  2003, 
Cincinnati  Gas  &  Electric  Company 
made  a  compliance  filing  pursuant  to 
the  accounting  and  reporting 
requirements  set  forth  by  the 
Commission  in  Order  631,  Accounting, 
Financial  Reporting,  and  Rate  Filing 
Requirements  for  Asset  Retirement 
Obligations.  The  Commission  directed 
jurisdictional  entities  to  file  journal 
entries  and  supporting  information  for 
any  adjustments  made  that  affect  net 
income  as  a  result  of  implementing  the 
accounting  rules  contained  in  Order 
631.  Comment  Date:  August  19,  2003. 

6.  El  Paso  Electric  Company 

[Docket  No.  AC03-67-OO0J 

Take  notice  that  on  July  22,  2003,  El 
Paso  Electric  Company  made  a 
compliance  filing  pursuant  to  the 
accounting  and  reporting  requirements 


set  forth  by  the  Commission  in  Order 
631,  Accounting,  Financial  Reporting, 
and  Rate  Filing  Requirements  for  Asset 
Retirement  Obligations.  The 
Commission  directed  jurisdictional 
entities  to  file  journal  entries  and 
supporting  information  for  any 
adjustments  made  that  affect  net  income 
as  a  result  of  implementing  the 
accounting  rules  contained  in  Order 
631.  Comment  Date:  August  19,  2003. 

7.  Conectiv  Delmarva  Generation,  Inc. 

[Docket  No.  EG03-84-000) 

Take  notice  that  on  July  24,  2003, 
Conectiv  Delmarva  Generation,  Inc. 
(COG)  filed  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status,  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935  (PUHCA). 

CDG  states  that  it  owns  and  operates 
certain  generating  units  located  in  the 
States  of  Delaware,  Maryland  and 
Virginia.  CDG  asserts  that  all  of  the  CDG 
Generating  Units  are  interconnected  to 
the  PJM  Interconnection,  LLC 
transmission  system  through 
interconnection  with  Delmarva  Power  & 
Light  Company's  transmission  facilities. 
CDG  further  states  that  it  has  obtained 
orders  fi-om  the  regulatory  commissions 
of  Delaware,  New  Jersey,  Maryland, 
Virginia  and  the  District  of  Columbia 
that  the  CDG  Generating  Units  are 
"Eligible  Facilities"  for  the  purposes  of 
PUHCA  and  the  Commission's  exempt 
wholesale  generator  regulations. 

CDG  states  that  it  has  served  this 
filing  on  the  Maryland  Public  Service 
Commission,  the  Delaware  Public 
Service  Commission,  the  New  Jersey 
Board  of  Public  Utilities,  the  Virginia 
State  Corporation  Commission,  the 
District  of  Columbia  Public  Service 
Commission  and  the  Securities  and 
Exchange  Conunission.  Comment  Date: 
August  19,  2003. 

8.  Conectiv  Atlantic  Generation,  L.L.C. 

[Docket  No.  EGO3-85-O0O] 

Take  notice  that  on  July  24,  2003, 
Conectiv  Atlantic  Generation,  L.L.C. 
(GAG)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
pursuant  to  Section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of      . 
1935  (PUHCA). 

CAG  states  that  it  owns  and  operates     \ 
certain  generating  units  located  in  the 
State  of  New  Jersey  and  that  all  of  the 
CAG  Generating  Units  are 
interconnected  to  the  PJM 
Interconnection.  LLC  transmission 
system  through  interconnection  with 
AUantic  City  Electric  Company's 


Federal  Register / Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Notices 


46177 


transmission  facilities.  CAG  asserts  that 
it  has  obtained  orders  from  the 
regulatory  commissions  of  Delaware, 
New  Jersey,  Maryland,  Virginia  and  the 
District  of  Columbia  that  the  CAG 
Generating  Units  are  "Eligible 
Facilities"  for  the  purposes  of  PUHCA 
and  the  Commission's  exempt 
wholesale  generator  regulations. 

CAG  states  that  it  has  served  this 
filing  on  the  Maryland  Public  Service 
Commission,  the  Delaware  Public 
Service  Commission,  the  New  Jersey 
Board  of  Public  Utilities,  the  Virginia 
State  Corporation  Commission,  the 
District  of  Colimibia  Public  Service 
Commission  and  the  Securities  and 
Exchange  Commission. 

Comment  Date:  August  19,  2003. 

9.  Alliance  Companies,  et  al.,  and 
National  Grid  USA 

[Docket  No.  EL02-65-011J 

Take  notice  that  on  July  24,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
and  PJM  Interconnection,  L.L.C.  (PJM) 
jointly  filed  with  the  Commission,  for 
informational  purposes,  an 
implementation  progress  report  in 
accordance  with  the  Commission's  July 
31,  2002  order  in  the  above-referenced 
docket,  100  FERC  I  61,137.  This  is  fifth 
in  a  series  of  similar  filings  to  be  made 
on  or  about  every  60  days. 

Comment  Date:  August  25,  2003. 

10.  Central  Hudson  Gas  &  Electric 
Corporation,  Consolidated  Edison 
Company  of  New  York,  Inc.,  Long 
Island  Lighting  Company,  New  York 
State  Electric  and  Gas  Corporation, 
Niagara  Mohawk  Power  Corporation, 
Orange  and  Rockland  Utilities,  Inc., 
Rochester  Gas  and  Electric  Corporation 
and  New  York  Power  Pool 

(Docket  Nos.  ER97-1523-079,  OA97-470- 
071,  and  ER97-4234-069] 

Take  notice  that  on  July  23,  2003, 
Niagara  Mohawk  Power  Corporation,  a 
National  Grid  company  and  one  of  the 
Member  Systems  of  the  Transmission 
Owners  Committee  of  the  Energy 
Association  of  the  State  of  New  York, 
submitted  a  Compliance  Filing  pursuant 
to  the  Commission's  May  7,  2003  Order 
issued  in  Docket  Nos.  ER9701523-070, 
OA97^70-065  and  ER97-4234-063. 

Comment  Date:  August  13,  2003. 

11.  California  Independent  System 
Operator  Corporation 

[Dockets  Nos.  ER02-1656-015  and  ELOl-68- 
028) 

Take  notice  that  on  July  22,  2003,  the 
California  Independent  System  Operator 
Corporation  (ISO)  submitted  an 
amendment  to  its  Comprehensive 
Market  Design  Proposal  filed  on  May  1 , 


2002  in  the  captioned  proceedings.  In 
its  filing,  the  ISO  seeks  approval  of  its 
market  redesign  proposal. 

The  ISO  states  that  copies  of  the  this 
filing  have  been  served  on  the  Public 
Utilities  Commission  of  California,  the 
California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
all  entities  with  effective  ISO 
Scheduling  Coordinator  Agreements 
and  all  parties  in  these  proceedings. 

Comment  Dafe;  August  12,  2003 

12.  Northwestern  Energy.  Division  of 
Northwestern  Corporation 

[Docket  No.  ER03-329-O011 

Take  notice  that  on  July  22,  2003, 
Northwestern  Energy,  a  division  of 
Northwestern  Corporation  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
in  compliance  with  the  Commission's 
Order  dated  February  13,  2002, 
revisions  to  its  tariffs,  rate  schedules, 
and  service»agreements  to  reflect  the 
name  change  and  other  designations 
and  revised  filing  requirements 
piusuant  to  Section  35.9  of  the 
Commission's  rules  and  regulations  and 
Order  No.  614. 

Comment  Date:  August  12,  2003. 

13.  New  York  Independent  System 
Operator,  Inc. 

[Docket  Nos.  ER03-552-OO3.  and  ER03-984- 
001) 

Take  notice  that  on  July  23,  2003,  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  submitted 
responses  to  the  Commission's  Data 
Request,  dated  July  8,  2003,  regarding 
proposed  cseditworthiness  requirements 
for  customers  participating  in  the 
NYISO-administered  markets.  NYISO 
states  that  the  responses  serve  to  amend 
the  NYISO 's  March  6,  2003.  filing  in 
Docket  Nos.  ER03-552-002  and  ER03- 
984-000. 

The  NYISO  states  it  has  served  a  copy 
of  this  filing  upon  all  parties  named  on 
the  official  service  list  for  this    . 
proceeding. 

Comment  Date:  August  13,  2003. 

14.  Entergy  Services,  Inc. 

[Docket  No.  ER03-599-003J 

Take  notice  that  on  July  22,  2003, 
Entergy  Services,  Inc.,  (Entergy 
Services)  on  behalf  of  Entergy  Arkansas, 
Inc.  (Entergy  Arkansas),  tendered  for 
filing  revisions  to  Entergy  Arkansas' 

2003  Wholesale  Formula  Rate  Update. 
Comment  Date;  August  12.  2003. 

15.  Southern  Company  Services,  Inc. 

[Docket  No.  ER03-1099HOOO] 

Take  notice  that  on  July  22,  2003, 
Southern  Company  Services,  Inc.,  acting 


on  behalf  of  Alabama  Power  Company 
(APC),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Notice  of  Cancellation  of  the 
Interconnection  Agreement  between 
GenPower  Kelley,  L.L.C.  and  APC 
(Service  Agreement  No.  360  under 
Southern  Companies'  Open  Access 
Transmission  'Tariff,  Fourth  Revised 
Volume  No.  5).  An  effective  date  of 
February  14,  2003  has  been  requested. 
Comment  Date:  August  12,  2003. 

16.  Cleco  Power  LLC 

(Docket  No.  ERO 3- 1100-000] 

Take  notice  that  on  July  22,  2003, 
Cleco  Power  LLC  (Cleco)  filed  changes 
to  Section  30.2  of  its  Open  Access 
Transmission  Tariff.  FERC  Electric 
Tariff,  Original  Volume  No.  1,  Original 
Sheet  No.  41A  to  implement  a  new 
procedure  for  designating  Replacement 
Network  Resources  for  generating 
facilities  directly  connected  to  Cleco's 
transmission  system  on  a  firm  basis  for 
periods  shorter  than  one-year  and  for 
additional  resources  not  direcUy 
connected  to  Cleco's  transmission 
system.  Cleco  submits  First  Revised 
Sheets  No.  41A  to  its  FERC  Electric 
Tariff,  Original  Volume  No.  1  and 
proposes  that  it  be  made  effective  July 
23,  2003. 
Comment  Date:  August  12.  2003. 

17.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-1 102-000]  ' 

Take  notice  that  on  July  22,  2003,  the 
California  Independent  System  Operator 
Corporation  (CAISO),  submitted 
Amendment  No.  55  to  the  ISO  Tariff. 
CAISO  states  that  Amendment  No.  55 
would  modify  the  ISO  Tariff  in  several 
respects  to  provide  the  CAISO  with  a 
necessary  and  effective  Oversight  and 
Investigation  Program.  The  CAISO 
requests  that  the  Conunission  make  the 
proposed  Tariff  changes  effective 
September  20,  2003. 

CAISO  states  that  it  has  served  this 
filing  to  the  California  Public  Utilities 
Commission,  the  California  Energy 
Commission,  the  California  Electricity 
Oversight  Board,  and  all  parties  with 
effective  Scheduling  Coordinator 
Service  Agreements  under  the  ISO 
Tariff.  In  addition,  the  CAISO  has 
posted  a  copy  of  the  filing  under  its 
Home  Page. 

Comment  Date:  August  12,  2003. 

18.  FPL  Energy  South  Dakota  Wind. 
LLC 

[Docket  No.  ER03-1 103-000] 

Take  notice  that  on  July  22,  2003,  FPL 
Energy  South  Dakota  Wind,  LLC 
tendered  for'filing  an  application  for 
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authorization 
at  market 
section  205  of 
Comment 


based 


o  sell  energy  and  capacity 

rates  pursuant  to 
the  Federal  Power  Act. 
DJi/e.  August  12,  2003. 


19.  FPL  Energi  North  Dakota  Wind, 
LLC 
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[Docket  No 

Take  notice 
Energy  North 
tendered  for  fi 
authorization 
at  market-baseil 
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Comment 
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20.  FPL  Energ]|  North  Dakota  Wind  II, 
LLC 

(Docket  No.  ERofc-1 105-000] 

Take  notice  hat  on  July  22,  2003,  FPL 
Energy  North  I  lakota  Wind  n,  LLC 
tendered  for  fi  ing  an  application  for 
authorization  t  a  sell  energy  and  capacity 
at  market-base*  rates  pursuant  to 
section  205  of  \  he  Federal  Power  Act. 

Comment  Dc  te:  August  12,  2003. 

21.  Timber  En<  rgy  Resources,  Inc. 


[Docket  No.  ER0|-1 
Take  notice 

Timber  Energy  R 

submitted 

the  Federal 

Commission's 

35.15,  a  notice 

Resources  Inc. 

No.  1.  Timber 

requests  that 

effective  July 
Comment 


106-000] 
t  lat  on  July  22,  2003, 
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pursuant  to  Section  35.15  of 
Em  rgy  Regulatory 
gulations,  18  CFR 
anceling  Timber  Energy 
FERC  Rate  Schedule 
^nergy  Resources,  Inc. 
cancellation  be  made 
2003. 
:  August  12,  2003. 
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22.  Ameren  Sei  vices  Company 
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[Docket  No 

Take  notice 
Ameren  Services 
tendered  for  fil 
Agreements  for 
Service  and 
Transmission 
Eagle  Energy 
that  the  purpos ; 
permit  ASC  to 
service  to  Eagk 
pursuant  to 
Transmission 
Comment  Da 


Servi 


23.  Power  Cont  'act 


[Docket  No.  ER03  - 

Take  notice 
Power  Contract 
'II,  LLC)  petitio 
acceptance  of 
Schedule  FERC 
certain  blanket 
authority  to  sel 
based  rates;  anc 
Commission  re 


ER0$-1 107-000] 

on  July  23,  2003, 
Company  (ASC) 
ng  executed  Service 
Firm  Point-to-Point 
-Firm  Point-to-Point 
ice  between  ASC  and 
P4rtners  I,  L.P.  ASC  states 
of  the  Agreements  is  to 
(rovide  transmission 
Energy  Partners  I,  L.P. 
Anieren's  Open  Access 
Tariff. 


e.August  13,  2003. 


Financing  II,  L.L.C. 

1108-000) 

on  July  23,  2003, 
Financing  II.  L.L.C.  (PCF 
the  Commission  for 
II,  LLC's  Rate 
No.  1;  the  granting  of 
ipprovals,  including  the 
electricity  at  market- 
the  waiver  of  certain 
iulgitions. 


t  lat 


r  ed 
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Comment  Date:  August  13,  2003. 

24.  Power  Contract  Financing  11,  Inc. 

[Docket  No.  ER03-1 109-000] 

Take  notice  that  on  July  23,  2003, 
Power  Contract  Financing  II,  Inc.  (PCF 
n.  Inc.)  petitioned  the  Commission  for 
acceptance  of  PCF  II,  Inc.'s  Rate 
Schedule  FERC  No.  1 ;  the  granting  of 
certain  blanket  approvals,  including  the 
authority  to  sell  electricity  at  market- 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Comment  Date:  August  13,  2003. 

25.  Idaho  Power  Company 

[Docket  No.  OA03-8-000] 

Take  notice  that  on  July  24,  2003, 
Idaho  Power  Company  (Idaho  Power) 
tendered  for  filing  with  the  Federal. 
Energy  Regulatory  Commission 
(Commission)  revised  Standards  of 
Conduct  Procedures. 

Comment  Date:  August  25,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conamission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linda  Mitry. 

Acting  Secretary. 

[FR  Doc.  03-19894  Filed  8-4-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  469-^1 3  -Minnesota] 

Ailete,  Inc.,  d.b.a.  Minnesota  Power, 
Inc;  Notice  of  Availability  of 
Environmental  Assessment 

July  29,  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  a  new  license  for  the  Winton 
Hydroelectric  Project  located  on  the 
Kawishiwi  River,  in  Lake  and  St.  Louis 
Counties,  Minnesota,  and  has  prepared 
an  Environmental  Assessment  (EA)  for 
the  project.  In  the  EA,  the  Commission's 
staff  has  analyzed  the  potential 
environmental  effects  of  the  project  and 
has  concluded  that  approval  of  the 
project,  with  appropriate  environmental 
measures,  would  not  constitute  a  major 
federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

A  copy  of  the  EA  is  available  for> 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov ,  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
docimient.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
cohtact  (202)502-8659. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Room  1-A, 
Washington,  DC  20426.  Please  affix 
"Winton  Project  No.  469"  to  all 
comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  For 
further  information,  contact  Tom  Dean 
at  (202)  502-6041. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19835  Filed  8-4-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2197-064] 

Notice  of  Application  for  Non-Project 
Use  of  Project  Lands  and  Soliciting 
Comments,  Motions  To  Intervene,  and 
Protests 

July  29,  2003. 

Take  notice  that  the  two  following 
application  has  been  filed  with  the 
Commission  and  are  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  2197-064. 

c.  Date  Filed:  June  24,  2003. 

d.  Applicant:  Alcoa  Power  Generating 
Inc. 

e.  Name  of  Project:  Yadkin  Project. 

f.  Location:  The  project  is  located  on 
the  Yadkin/Pee  Dee  River  in 
Montgomery,  Stanley,  Davidson, 
Rowan,  and  Davie  Counties,  North 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)  825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Mr.  David  R. 
Poe,  BeBoeuf,  Lamb,  Greene,  &  MacRae, 
LLP,  Suite  1200,  1875  Connecticut 
Avenue,  NW.,  Washington,  DC  20009- 
5728,  (202)  986-8039. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Ms. 
Shana  High  at  (202)  502-8674,  or  e-mail 
address:  shana.high@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  August  29,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with;  Ms. 
Magalie  Roman  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington  DC  20426. 
Please  include  the  project  number  (P- 
2197-064)  on  any  comments  or  motions 
filed.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages  e- 
filings. 

k.  Description  of  Request: 

Alcoa  Power  Generating  Inc.  (APGI)  is 
seeking  Commission  authorization  to 
issue  a  permit  for  non-project  use  of 
project  lands  and  waters.  "The  permit 
would  be  issued  to  Lake  Forest  of  Badin 
Lakes,  Inc.  for  the  modification  and  use 
of  an  existing  marina  to  accommodate  a 
total  of  51  watercraft  within  the  project 
boundary  on  Narrows  Reservoir,  located 
in  Davidson,  Stanly,  and  Montgomery 
Counties. 


1.  Location  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described 
applications.  A  copy  of  the  applications 
may  be  obtained  by  agencies  directly 
from  the  Applicant.  If  an  agency  does 
not  file  comments  within  the  time 
specified  for  filing  comments,  it  will  be 
presumed  to  have  no  comments.  One 
copy  of  an  agency's  comments  must  also 
be  sent  to  the  Applicant's 
representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19834  Filed  8-4-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PL02-6-000] 

Natural  Gas  Pipeline.  Negotiated  Rate 
Policies  and  Practices;  Modification  of 
Negotiated  Rate  Policy 

July  25,  2003. 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey.  and  Nora 
Mead  Brownell. 

1 .  This  order  addresses  the 
Commission's  Negotiated  Rate  Policy  ' 
and  concludes  that  several 
modifications  of  that  policy  are 
necessary  in  order  to  continue  to  permit 
the  flexible,  efficient  pricing  of  pipeline 
capacity  in  a  transparent  manner,  while 
ensuring  the  mitigation  of  market 
power. 

Background 

2.  In  1996,  the  Commission  issued  its 
Policy  Statement  concerning  negotiated 
rates.  1  In  summary,  this  policy,  as 
modified  by  Order  No.  637,^  permitted 
interstate  pipelines  under  part  284  of 
the  Commission's  regulations  to 
negotiate  rates  with  a  shipper  that  vary 
from  the  otherwise  applicable  cost  of 
service  pipeline  tariff,  subject  to  certain 
limitations,  such  as  the  Commission's 
prohibition  against  pipelines  negotiating 
terms  and  conditions  of  service.^ 
Moreover,  under  the  Commission's 


'  The  Commission's  currenl  policies  were 
originally  established  in.  Alternatives  to  Traditional 
Cost-of-Senice  Ratemaking  for  Natural  Gas 
Pipelines.  Regulation  of  Negotiated  Transportation 
Sen-ices,  Statements  of  Policy  and  Comments.  74 
FERC  1  61.076  (1996).  order  on  clarification.  74 
FERC  1  61 .194  (1996),  order  on  rehg.  75  FERC  1 
61,024(1996). 

2  Regulation  of  Short-Term  Natural  Gas 
Transportation  Services  and  Regulation  of  Interstate 
Natural  Gas  Transportation  Services.  FERC  Stats.  & 
Regs.  Regulations  Preambles  ()uly  1 996-December 
2000)  1  31.091  at  61.343  (2000)  (Order  No.  637): 
order  on  rehearing.  Order  No.  637-A.  FERC  Stats. 
&  Regs,  Regulations  Preambles  ()uly  1996- 
December  2000)  1  31.099  at  31,648  (2000)  (Order 
No.  637-A);  and  Order  No.  637-B,  92  FERC  1 
61.062  (2000)  (Order  No.  637-B),  affd  in  part  and 
remanded  in  part.  Interstate  Natural  Gas 
Association  of  America  v.  FERC.  285  F.3d  18  (DC 
Cir.  Apr.  5.  2002),  Order  on  Remand.  101  FERC1 
61.127(2002). 

■"  The  Commission  has  determined  that  negotiated 
terms  and  conditions  of  ser\'ice  include  any 
provisions  that  result  in  a  customer  receiving  a 
different  quality  of  service  than  that  provided  other 
customers  under  the  pipeline's  tariff.  Dominion 
Transmission,  Inc..  93  FERC  1  61.177  (2000).  The 
Commission  will,  however,  permit  the 
implementation  of  negotiations  resulting  in 
deviations  from  the  pipeline's  form  of  service 
agreement,  so  long  as  such  changes  do  not  change 
the  conditions  under  which  service  is  provided  and 
do  not  present  an  undue  risk  of  undue 
discrimination.  Columbia  Gas  Transmission  Corp., 
97  FERC  1  61.221  at  62.001-02  (2001). 
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policy,  pipelii  es  must  permit  shippers 
to  opt  for  use  i  »f  a  traditional  cost  of 
service  "recourse"  rate  instead  of 
requiring  then  i  to  negotiate  for  rates  for 
any  particular  service.''  The 
Commission  d  Btermined  that  the 
availability  of  a  recourse  rate  would 
prevent  pipeli  les  from  exercising 
market  power  jy  assiuing  that  the 
customer  can  all  back  to  cost-based, 
traditional  seryice  if  the  pipeline 
unilaterally  debnands  excessive  prices  or 
withholds  senjice."^ 

2002,  in  Docket  No. 
t  le  Commission  issued  a 

r>'  (NOI)  concerning  its 
Negotiated  Rats  Policy.^  There,  the 
Commission  si  ated  that  it  was 

eview  of  issues  related  to 
its  negotiated  i  ate  program  and 
requested  com  uents  from,  and  posed 
questions  to,  tl  le  gas  industry  regarding 
the  Commissic  n's  negotiated  rate 
policies  and  pi  actices.  The  Commission 
has  received  n  sponses  from  all 
segments  of  th  s  gas  industry  that  raise 
a  variety  of  issi  les  related  to  the 

I  legotiated  rate  policies. '^ 
As  discussed  b  bIow,  upon  consideration 
of  its  experieni  ;e  with  the  existing 

program,  and  the 
comments  rece  ived  from  the  industry  in 
the  NOI  procet  ding,  the  Commission 
has  determine<  to  modify  several 
aspects  of  its  ^  egotiated  Rate  Policy. 

Discussion 

4.  The  Comi^ission  finds  that  its 
negotiated  rate  program  has  been 
generally  succt  ssful  in  providing 
flexible,  efficie  it  pricing  of  pipeline 
capacity  while  mitigating  pipeline  use 
of  market  pow(  r  by  means  of  a  recourse 
rate.  This  view  is  supported  by  the 
majority  of  con  imenters  as  they  support 
the  negotiated  ates  program  and  want 
it  to  continue,  iowever,  certain 
commenters  su  ?gest  various  changes  to 
transp  u-ency  of  the  negotiated 
meth  )dologies  for  limiting 

for  negotiated  rates.  The 

s  reviewed  these 

has  determined  to  revise 

requir  jments  to  increase  the 

negotiated  rates  in  order 
potential  for 
In  addition,  the 


increase 
rates  and 
pricing  options 
Commission  h< 
comments  and 
its  filing 
transparency  o 
to  minimize 
discrimination 


bird 


*  See  Natural 
FERC  161.125 
not  restrict  the  use 
thereby,  deprive 
alternative,  by 
bids  would  be 
open  season  to 
expansion  project) 

5  74FERC161.0 

*  Notice  of  Inq, 
Pipeline  Negotiatec 
FERC1  61.061  (20(^) 

'  See  Appendix 


Gas  Pipeline  Co.  of  America,  101 
(20(  2)  (finding  that  a  pipeline  may 
>f  recourse  rate  bids  and. 
lers  of  a  cost  of  service  rate 
decli  ring  that  only  negotiated  rate 
cons  dered  valid  for  bidding  in  an 
det^Tnine  interest  in  a  pipeline 


6  at  61.240. 

■  Concerning  Natural  Gas 

Rate  Policies  and  Practices, 


fi  r  list  of  commenters. 
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Commission  has  determined  to  address 
the  pricing  mechanisms  permitted 
under  negotiated  rates  in  order  to  ensure 
adequate  mitigation  of  any  pipeline 
market  power.  The  Commission  will 
begin  its  discussion  with  a 
consideration  of  the  use  of  natural  gas 
based  index  prices;  in  particular,  the  use 
of  such  indices  to  determine  basis 
differentials,  as  a  pricing  methodology 
for  the  negotiation  of  rates. 

Gas  Index  Pricing  Mechanisms 

5.  In  its  Policy  Statement,  the 
Commission  set  forth  a  mechanism  by 
which  a  pipeline  that  does  not  attempt 
to  establish  a  lack  of  market  power  to 
justify  market-based  rates  and  does  not 
wish  to  embark  on  an  incentive  rate 
program,  may  seek  a  negotiated  rate 
alternative  to  traditional  cost  of  service 
ratemaking  and  thus  achieve  flexible, 
efficient  pricing.  The  Commission 
determined  that,  under  this  policy,  the 
availability  of  a  cost  of  service  based 
recourse  rate  would  protect  shippers 
from  the  exercise  of  any  market  power 
by  the  transporters.  As  such,  in  its 
efforts  to  permit  parties  to  establish 
flexible,  efficient  pricing  for 
transportation  service,  the  Commission 
did  not  seek  to  limit  mechanisms  used 
in  transportation  price  negotiations. 

6.  Since  the  establishment  of  this 
policy,  pipelines  have  availed 
themselves  of  the  flexibility  of  the 
Commission's  policies  to  negotiate 
many  different  types  of  pricing 
mechanisms.  These  have  included 
negotiated  rates  for  transportation  based 
upon  gas  commodity  price  indices. 
These  gas  commodity  price  indices, 
when  used  as  a  negotiated  pricing 
mechanism,  usually  reflect  gas  prices  at 
different  points  such  as  at  natural  gas 
production  basins  or  certain  receipt  and 
delivery  points  and  citygates.  This 
transportation  pricing  mechanism  is 
based  upon  the  difference  between  the 
gas  price  indices  at  the  two  points  that 
is  commonly  referred  to  as  the  basis 
differential.  The  foundation  for  this 
pricing  mechanism  is  that  the  difference 
in  price  between  two  points,  as  shown 
by  the  respective  price  indices,  reflects 
the  value  of  transportation  between  the 
two  points. 

7.  Several  commenters  oppose  the  use 
of  basis  differentials  as  a  pricing 
mechanism  for  negotiated  transportation 
rates.**  Those  opposed  to  the  use  of  such 
pricing  mechanisms  argue  that  the  use 
of  such  basis  differentials  in 
establishing  transportation  prices  leads 
to  rates  far  in  excess  of  the  recourse  rate; 
gives  the  pipeline  an  interest  in  the 


"See  generally,  comments  of  Oklahoma,  Mirant, 
CPUC.  NASUCA,  BP,  IPAA,  and  Calpine. 


commodity  price  of  gas;  and  permits 
shippers  to  lock-in  a  profit  margin  and 
mitigate  price  risk,  which  provides 
increased  price  protection  not  available 
to  recourse  shippers. 

8.  IPAA  states  that  the  fundamental 
problem  with  negotiated  transportation 
rates  is  that  they  tempt  pipeline 
monopolies  wilih  negotiated  rate 
authority  to  focus  more  attention  on  the 
opportimity  to  market  gas  than  on  their 
statutory  obligation  to  provide  non- 
discriminatory transportation.  On  this 
general  note,  the  Industrials  argue  that 
negotiated  transportation  rate  deals 
based  on  price  cQfferentials  give 
pipelines  a  stake  in  the  commodity 
price  of  gas  on  a  particular  day  or  at  a 
particular  location,  thus  effectively 
allowing  pipelines  to  re-enter  the  gas 
commodity  sales  business.  CPUC  adds 
that  transportation  rates  based  upon 
commodity  sales  prices  allow  the 
pipeline  to  capture  part  of  the 
commodity  gas  price  and  essentially 
makes  it  a  partner  in  a  merchant 
transaction.  Mirant  also  asserts  that 
index-based  deals  allow  pipelines  to 
compete  directly  with  shippers  in 
commodity  markets. 

9.  Oklahoma  and  NASUCA  argue  that 
the  use  of  basis  differentials  for 
negotiating  transportation  rates  at  best 
operates  as  a  contractual  mechanism  to 
make  additional  profits,  and  at  worst, 
operates  as  an  incentive  to  withhold 
capacity.  BP  adds  that  such  contracts 
provide  an  incentive  for  the  pipeline  to 
maximize  revenue  by  selling  any 
unutilized  firm  transportation  as 
interruptible  transportation  and 
competing  against  the  shipper's 
capacity.  As  such,  it  argues  that  this 
type  of  arrangement  gives  the  pipeline 
an  incentive  to  withhold  operationally 
available  capacity  from  the  market  for 
the  purpose  of  increasing -the 
commodity  basis  differential.  Mirant 
states  that  the  shippers  and  pipelines 
are  not  on  an  equal  footing,  because  of 
the  pipeline's  control  over  capacity,  the 
pivotal  component  of  such  trades.  In 
addition,  Mirant  states  that  pipelines 
may  have  more  information  regarding 
the  factors  leading  to  differentials 
between  index  prices  and  may  actually 
be  able  to  influence  such  differentials 
through  the  operation  of  their  systems. 

10.  CPUC  opposes  the  use  of 
negotiated  rates  in  general  and  index- 
based  rates  in  particular.  CPUC  states 
that  evidence  indicates  that  the 
California  energy  markets  have  been 
manipulated  by  traders  and  that  spot 
market  published  commodity  indices 
are  not  verifiable.  Therefore,  CPUC 
argues  that  it  is  unreasonable  to 
continue  the  use  of  negotiated  rates  in 


kdOi* 
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place  of  tariff  rates  to  serve  markets  or 
to  simulate  market  behavior. 

11.  Other  commenters  argue  that  the 
Commission  should  continue  to  permit 
the  use  of  basis  differentials  as  a 
mechanism  by  which  to  set  negotiated 
transportation  rates.  In  essence,  they 
maintain  that  these  pricing 
methodologies  represent  a  reasonable 
proxy  for  the  value  of  the  transportation 
and  that  the  indexed  rates  allow 
shippers  to  easily  engage  in  hedging 
programs  and  gas  supply  cost- 
management.^  For  example,  INGAA 
argues  that  there  is  a  relationship 
between  the  unregulated  gas  commodity 
price  and  the  value  of  a  pipeline's 
transportation,  and  that  to  achieve  the 
Commission's  goals  of  price 
transparency  and  market  efficiency,  the 
Commission  should  not  place 
unwarranted  restrictions  on  the  ability 
to  negotiate  rates  using  basis 
differentials.  INGAA  argues  that  there  is 
nothing  inherently  wrong  about  rates 
that  reflect  this  market  reality  and  that 
such  rates  protect  shippers  because  the 
rate  cannot  exceed  the  basis  differential. 

12.  The  KM  Pipelines  and  Williams 
argue  that  the  Commission  has 
recognized,  in  the  context  of  evaluating 
the  lifting  of  price  caps  in  the  short-term 
secondary  market  for  released  capacity, 
that  basis  differentials  reflect  the  value 
placed  by  the  market  on  the 
transportation  capacity.  Peoples  and 
Duke  Trading  state  that  the  price 
differential  between  points  is  a* 
commonly  accepted  proxy  for  the  value 
of  transportation  between  such  points. 
In  the  same  vein,  the  KM  Pipelines 
assert  that,  whether  index-based  pricing 
is  permitted  or  not,  the  expected  level 
of  basis  differentials  will  be  a 
fundamental  underlying  consideration 
in  contracting  and,  therefore, 
eliminating  this  pricing  mechanism  will 
not  change  the  basic  dynamics  of  the 
transaction. 

13.  Many  commenters  argue  that  the 
Commission  should  assume  that  most 
shippers  that  negotiate  rates  are 
sophisticated  market  participants,  and 
that  the  Commission  should  not  get 
involved  in  the  pricing  of  such 
transactions  beyond  ensuring  that  the 
shipper  always  has  the  option  of  taking 
the  recourse  rate.'"  The  AGA  states  that 
flexible  and  creative  negotiations  should 
not  be  inhibited  by  proscriptions  against 
certain  types  of  transactions  such  as 
those  predicated  on  basis  differentials. 


"  See,  e.g.,  Comments  of  Alliance,  ProLiance, 
Dominion.  KM  Pipelines.  KeySpan.  AGA,  Peoples. 
EnCana,  APSA,  Northern  Natural,  MidAmerican,  El 
Paso.  Willislon  Basin,  TransColorado.  INGAA, 
Peoples.  Duke  Trading,  Williams,  EPSA  and  NCSA. 

'"  See,  e.g..  Comments  of  NEG,  El  Paso,  Peoples. 
Encana,  WDG,  MidAmerican  and  Alliance. 


MidAmerican  adds  that  deals  based     ' 
upon  price  differentials  are  no  different 
than  fixed  price  negotiated  rate  deals, 
because  in  either  circumstance,  the 
shipper  can  always  revert  to  a  recourse 
rate.  EPSA,  Dominion,  NCSA  and 
Alliance  argue,  in  essence,  that 
restrictions  on  the  types  of  rates  that  can 
be  negotiated  may  unnecessarily  reduce 
flexibility  and  the  value  of  the  program. 

14.  Williston  Basin,  TransColorado 
and  EnCana  maintain  that  it  is  difficult 
for  pipelines  to  manipulate  hub  prices 
to  increase  profits.  They  assert  that 
while  the  risk  of  mampulation  is  low, 
the  potential  benefits  to  shippers  and 
pipelines  are  high,  and  shippers  are 
more  willing  to  acquire  capacity  when 
they  can  share  the  risk  with  the 
pipeline. 

15.  The  Canadian  Association  of 
Petroleum  Producers  (CAPP)  argues  that 
the  Commission  should  allow  indexed- 
based  rates,  but  that  the  Commission 
should  ensure  that  pipelines  entering 
into  such  arrangements  do  not  withhold 
capacity  from  the  market  in  order  to 
affect  commodity  prices.  CAPP  asserts 
that  the  popularity  of  indexed  rates 
demonstrates  their  appeal  and  that  to 
prohibit  them  would  potentially 
undermine  the  purposes  of  the 
negotiated  rate  program.  KeySpan 
asserts  that  negotiated  rate  frameworks, 
such  as  those  based  on  gas  price 
differentials,  respond  to  the  needs  of 
shippers  and  consumers  and  that  there 
is  no  risk  associated  with  these  pricing 
structures  that  is  not  outweighed  by 
their  potential  benefits. 

Discussion  of  Basis  Differential  Pricing 
Mechanisms 

16.  The  Commission  has  determined 
to  modify  its  negotiated  rates  policy  and 
will  no  longer  permit  the  use  of  gas 
basis  differentials  to  price  negotiated 
rate  transactions.  Gas  commodity  price 
indices,  when  used  as  a  negotiated 
pricing  mechanism,  usually  reflect  gas 
prices  at  different  points,  such  as  at  gas 
basins  or  certain  receipt  and  delivery 
points  and  citygates.  The  pricing 
mechanism  is  based  upon  the  difference 
between  the  gas  price  indices  at  the  two 
points.  As  discussed  above,  the  basis 
differential  pricing  mechanism  uses  the 
difference  in  gas  prices  between  two 
points,  to  reflect  the  value  of 
transportation  between  such  points. 
Thus,  under  this  mechanism,  the  wider 
the  difference  between  the  points,  the 
greater  the  value  of  the  transportation. 
In  the  Commission's  view,  allowing  the 
use  of  gas  commodity  basis  differentials 
by  a  pipeline  as  a  mechanism  for  pricing 
transportation  by  a  pipeline  with  market 
power  threatens  the  Commission's 
regulatory  structure  for  the    , 


transportation  of  gas  as  well  as  the 
Commission's  attempts  to  improve  and 
maintain  a  competitive  natural  gas 
commodity  market."  This  is  because 
such  mechanisms  provide  pipelines 
with  an  incentive  to  withhold  capacity 
in  an  attempt  to  manipulate  the  gas 
commodity  market  by  widening  the 
differences  between  the  indices. 

17.  In  Order  No.  637,  the  Commission 
discussed  how  its  policies  under 
traditional  cost  of  service  rate  regulation 
limit  the  pipeline's  market  power 
stating: 

The  principal  reason  for  limiting  pipeline 
rates  to  a  level  that  would  pennit  recovery  of 
a  pipeline's  annual  revenue  replacement  is  to 
limit  the  ability  of  the  pipelines  to  exercise 
market  power,  so  that  the  pipeline  does  not 
charge  excessive  rates.  Without  rate 
regulation,  pipelines  would  have  the 
economic  incentive  to  exercise  market  power 
by  withholding  capacity  (including  not 
building  new  capacity)  in  order  to  raise  rates 
and  earn  greater  revenue  by  creating  scarcity. 
Because  pipelines  are  regulated,  however, 
there  is  little  incentive  for  a  pipeline  to 
withhold  capacity,  because  even  if  it  creates 
scarcity,  it  cannot  charge  rates  above  those 
set  by  its  cost  of  service.  Since  pipelines 
cannot  increase  revenues  by  withholding 
capacity,  rate  regulation  has  the  added 
benefit  of  providing  pipelines  with  a 
financial  incentive  to  build  new  capacity 
when  demand  exists. '^ 

18.  Subsequently,  in  Tennessee,  the 
Commission  examined  the  pipeline's 
incentive  to  withhold  capacity  in  spite 
of  the  Commission's  part  284 
regulations  prohibiting  such  action  and 
determined  that  its  traditional  cost  of 
service  regulation  that  does  not  permit 
the  pipeline  to  charge  more  than  the 
maximum  cost  of  service  rate  provided 
an  adequate  check  on  such  incentives." 

19.  However,  the  Commission's 
negotiated  rate  policy  permits  pipelines 


"  In  Order  No.  636.  the  Commission  reviewed  the 
House  Committee  Report  leading  to  the  Natural  Gas 
Wellhead  Decontrol  Act  of  1989.  (Pub.  L.  101-60. 
103  Stat.157  (1989)1.  which  stated  that  the 
Commission's  competitive  open-access  pipeline 
system  should  be  maintained  .ind  that: 

The  Committee  stresses  that  these  new  rules,  and 
especially  the  wide  adoption  of  blanket  certificates 
for  nondiscriminatory  open  access  interstate 
transportation  of  non-pipeline  gas.  are  essential  to 
its  decision  to  complete  the  decontrol  process.  All 
sellers  must  be  able  to  reach  the  highest -bidding 
buyer  in  an  increasingly  national  market.  All  buyers 
must  be  free  to  reach  the  lowest -selling  producer, 
and  to  obtain  shipment  of  its  gas  to  them  on  even 
terms  with  other  supplies.  Order  No.  636  at  30,397, 
H.R.  Rep.  No.  29  101st  Cong.lst  Sess.,  at  p  6. 

In  addition,  the  Commission  noted  that  the  House 
Committee  Report  urged  the  Commission  "to  retain 
and  improve  this  competitive  structure  in  order  to 
maximize  the  benefits  of  decontrol."  Id.  (emphasis 
in  original) 

'2  Order  No.  637  at  31.270. 

"Tennessee  Gas  Pipeline  Co.,  95  FERC 1  61.053 
at  61.191  (2000).  order  on  reh'g.  94  FERC  1  61.097 
(2001).  affd.  Process  Gas  Consumers  Group  v. 
FERC.  292  F.3rd.  831  (DC  Cir.  2002).  ITennessee] 
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to  charge  rates  jbove  the  maximum  cost 
of  service  rate  I  hus  presenting  the 
possibility  that  a  pipeline  could 
increase  revenues  by  withholding 
capacity.  The  C  ommission  has  relied  on 
the  availability  of  recourse  service  to 
prevent  such  ai  i  exercise  of  market 
power  "by  asst  ring  that  the  customer 
can  fall  back  to  cost-based  traditional 
service  if  the  p  peline  unilaterally 
demands  exces  iive  rates  or  withholds 
service."  ^*'  As  ; i  genera)  matter,  this 
should  be  suffii  :ient  to  prevent  the 
pipeline's  exer(  ise  of  market  power, 
since  ordinaril]  a  shipper  would  be 
expected  to  chc  ose  the  recourse  rate  in 
preference  to  a  significantly  higher 
negotiated  rate. 

20.  However,  this  may  not  be  true 
where  the  nego  iated  transportation  rate 
is  tied  to  the  co  mmodity  price  of  gas. 
Such  a  negotiat  3d  rate  may  render  the 
shipper  indiffei  ent  to  the  actual  costs  of 
transportation,  "or  example,  a  shipper 
may  agree  to  an  index  differential-based, 
negotiated  tran:  portation  rate  with  a 
pipeline.  The  s!  tipper  may  then  enter 
into  gas  sales  a;  reements  with  its 
customers  basei  I  upon  the  downstream 
price  index  tha  ,  in  effect,  lock  in  this 
transportation  i  ite  and/or  a  profit  on  the 
transaction.  As  i  result,  the  shipper  is 
indifferent  to  th  e  price  of  gas  at  the 
downstream  po  nt  and  the  pipeline's 
withhoidingiof  capacity  to  manipulate 
the  downstrean  commodity  gas  price 
(and  the  effect  c  f  such  manipulation  on 
the  negotiated  t  ansportation  rate).  It 
has,  in  effect,  si  ifted  the  possible  risks 
of  the  pipeline'!  abuse  of  its  market 
power  to  the  gai  i  commodity  market  as 

a  whole.  In  othe  r  words,  negotiated 
transportation  r  ites  that  use  basis 
differentials  to  |  »rice  transportation  give 
the  pipeline  an  ncentive  to  withhold 
capacity  so  as  tc  widen  the  basis 
differentials.  In  addition,  the  shipper 
may  have  little  ncentive  not  to  agree 
since  it  is  eithei  held  harmless  or  may, 
in  fact,  share  in  the  profits  from  the 
increased  price  differential. '^ 

21.  In  Order  P  (o.  636,  the  Commission 
"stated  that  its  pi  imary  goal  was  to 
improve  the  cor  ipetitive  structure  of  the 
natiu-al  gas  indi  stry  and,  at  the  same 
time,  maintain  <  dequate  and  reliable 
service.  The  Coi  amission  stated  that  its 
intent  was  to  fu  ther  "facilitate  the 
Unimpeded  ope  ation  of  market  forces 
to  stimulate  the  production  of  natural 
gas*   *   *  ."  "^jrhe  Commission  thus 


'«74FERC161,0: 

"See.  e.g.,  Transvfestem 
161.058(2002),  in  V 
negotiated  transporti 
price  differenliallha 
pipeline's  maximum 

'"Order  No.  636  a 
101  Cong..  1st  Sess. 


6  at  61,240. 

Pipeline  Co.,  100  FERC 
hich  a  shipper  agreed  to  a 
lion  rate  based  upon  a  basis 

led  to  prices  many  times  the 
rate. 

30.393,  citing.  S.Rep.  No.  39, 
3t  p.  2  (1989). 


undertook  the  task  of  improving  the 
benefits  of  the  decontrol  of  natural  gas 
prices — chiefly,  abimdant  gas  supplies 
at  lower  prices — through  the 
maintenance  and  improvement  of  its 
competitive  pipeline  transportation 
system.  To  permit  pipelines  to  utilize 
pricing  mechanisms,  such  as  those 
based  upon  natural  gas  commodity 
prices,  which  create  powerful  incentives 
for  the  pipelines  to  attempt  to  use  their 
monopoly  power  to  manipulate  the 
prices  of  the  competitive  natural  gas 
commodity  market,  is  contrary  to  the 
Commission's  goal  of  improving  the 
competitive  pipeline  transportation 
system  set  forth  in  Order  No.  636. '^ 

22.  Pricing  mechanisms  that  invest 
pipelines  with  an  incentive  to  use 
market  power  to  manipulate  the 
commodity  price  of  gas  hinder  the 
Commission's  attempt  to  maintain  and 
improve  the  competitive  natural  gas 
market.  To  allow  pipelines  to  acquire  an 
interest  in  commodity  prices,  or  more 
precisely  the  difference  between  the 
commodity  prices  at  separate  points, 
reverses  the  regulatory  trend  which  is 
based  upon  the  competitive 
transportation  structure  acting  to  ensure 
competitive  natiiral  gas  markets.  This 
interest  in  the  prices  of  the  natural  gas 
commodity  presents  pipelines  with  an 
incentive  to  withhold  existing  capacity 
in  order  to  manipulate  natural  gas  prices 
and  may  also  create  a  disincentive  to 
invest  in  the  expansion  of  capacity. ^^ 

23.  While  sucn  pricing  mechanisms 
may  be  useful  in  permitting  parties  to 
the  negotiated  agreement  to  engage  in 
various  hedging  programs  and  gas 
supply  cost-management  programs,  in 
the  Commission's  view  this  flexibility 
cannot  justify  the  increased  risk  of 
market  manipulation  faced  by  market 
participants.  This  slight  limitation  of 
transportation  pricing  flexibility  is  offset 
by  the  fact  that  negotiated  rates  may  be 
based  upon  a  virtually  unlimited 
number  of  non-gas  indices  or  other 
financial  mechanisms  that  have  no 
relationship  with  the  commodity  price 
of  gas  and  are  therefore  not  subject  to 
manipulation  through  the  withholding 
of  pipeline  capacity. 

24.  Accordingly,  the  Commission  will 
no  longer  permit  the  pricing  of 
negotiated  rates  based  upon  natural  gas 


"In  Order  No.  636,  the  Commission  determined 
that  because  of  firm  transportation  available  under 
the  rules  promulgated  by  Order  No.  636,  and 
because  of  the  abundance  of  uncommitted  gas 
supplies  available  to  replace  pipeline  sales  of  gas 
throughout  North  America,  it  would  not  be 
profitable  for  a  pipeline  to  attempt  to  exercise 
market  power  over  the  sale  of  natural  gas.  Order  No. 
636  at  30,440. 

'"  See  Tennessee  Gas  Pipeline  Co.,  91  FERC  1 
61,053  (2000).  order  on  reh'g.  94  FERC  1  61,097 
(2001). 


commodity  price  indices.  Negotiated 
rates  based  upon  such  indices  may 
continue  until  the  end  of  the  contract  t 
period  for  which  such  rates  were 
negotiated,  but  such  rates  will  not  be 
prospectively  approved  by  the 
Commission. 

Filing  Requirements 

25.  As  the  Commission's  negotiated 
rate  program  has  evolved,  the 
Commission  has  clarified  the  filing 
requirements  necessary  for 
implementing  such  rates.  In  its  original 
Policy  Statement,  the  Commission 
stated  that  pipelines  would  need  to  file 
a  tariff  sheet  indicating  that  the 
negotiated  rate  for  a  service  would  be 
either  the  rate  stated  on  its  existing  rate 
schedule  or  a  rate  mutually  agreed  to  by 
the  pipeline  and  its  customer.  The 
Commission  stated  that  when  a  rate  is 
negotiated,  the  pipeline  would  need  to 
file  a  numbered  tariff  sheet  stating  the 
exact  legal  name  of  the  customer  and 
the  negotiated  rate  for  the  service. '^ 

26.  The  Commission  then  modified 
this  filing  requirement  to  require  that 
the  pipeline  file  either  the  negotiated 
contract  itself  or  a  tariff  sheet  reflecting 
the  essential  elements  of  the  negotiated 
rate  agreement  necessary  to  permit 
shippers  that  believe  they  are  similarly 
situated  to  the  shipper  receiving  the 
negotiated  rate  to  make  such  a 
determination.^"  The  Commission 
determined  that  if  the  pipeline  chose  to 
file  a  tariff  sheet,  the  tariff  sheet  must 
contain  the  essential  details  of  the 
transaction.^!  In  addition,  the 
Commission  required  that  the  tariff 
sheet  must  include  a  statement 
affirming  that  the  negotiated  rate 
contract  does  not  deviate  in  any 
material  aspect  from  the  form  of  service 
agreement  in  the  pipeline's  tariff.22  The 


'«74  FERC  1  61.076  at  61.241. 

^"NorAm  Gas  Transmission  Co.,  75  FERC 
1 61,091  (1996),  order  on  reh'g,  77  FERC  1  61,011 
at  61 ,037  (1996).  18  CFR  §  154.1(b)  (2003)  provides 
that  pipelines  must  file  all  contracts  related  to  their 
services.  An  exception  to  this  general  requirement 
is  permitted  by  18  CFR  154.1(d)  (2003)  which  states 
that  although  any  contract  which  "deviates  in  any 
material  aspect  fixim  the  form  of  service  agreement 
in  the  tariff"  must  be  filed,  it  also  states  that  any 
contract  that  conforms  to  the  pipeline's  form  of 
service  agreement  set  forth  in  the  pipeline's  tariff 
need  not  be  filed. 

2'  The  Commission  stated  that  the  tariff  sheet 
"must  stale  the  name  of  the  shipper,  the  negotiated 
rate,  the  type  of  service,  the  receipt  and  delivery 
points  applicable  to  the  service  and  the  volume  of 
gas  to  be  transported."  77  FERC  1  61,011  at  61,037 
(1996). 

'-  The  Commission's  regulations  provide  that  the 
pro  forma  service  agreement  must  refer  to  the 
service  to  be  rendered  and  the  applicable  rate 
schedule  of  the  tariff;  and,  provide  spaces  for 
insertion  of  the  name  of  the  customer,  effective 
date,  expiration  date,  and  term.  Blank  spaces  may 
be  provided  for  the  insertion  of  receipt  and  delivery 
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Commission  found  that  this  information 
was  necessary  so  that  the  Commission 
could  evaluate  whether  the  transaction 
was  unduly  discriminatory. ^^ 

27.  Subsequently,  the  Commission 
defined  a  material  deviation  as  any 
provision  of  a  service  agreement  that 
goes  beyond  the  filling-in  of  the  spaces 
in  the  form  of  service  agreement  with 
the  appropriate  information  provided 
for  in  the  tariff  and  that  affects  the 
substantive  rights  of  the  parties.^'' 
Therefore,  if  a  negotiated  rate  agreement 
contains  any  such  deviation  from  the 
form  of  service  agreement,  the  pipeline 
must  file  the  agreement  for  the 
Commission's  review.  The  Commission 
will  only  accept  negotiated  rate 
agreements  with  such  material 
deviations  from  the  pipeline's  form  of 
service  agreement  if  such  deviations  do 
not  change  the  conditions  under  which 
service  is  provided  and  do  not  present 

a  risk  of  undue  discrimination.^^ 

28.  Many  commenters  assert  that  the 
Commission's  filing  requirements  for 
negotiated  rates  provide  sufficient 
information  for  the  necessary 
transparency  of  negotiated 
transactions. 20  Duke  Trading,  WDG  and 
NEC  state  that  the  current  filing 
requirements  permit  the  Commission 
and  other  interested  parties  to  monitor 
the  contracting  activity  of  the  pipelines 
for  undue  discrimination,  and  to  allow 
market  participants  to  imdertake  a  full 
commercial  analysis  of  each  negotiated 
rate  deal.  El  Paso  asserts  that  there  is  no 
evidence  to  justify  a  change  in  the  filing 
requirements,  or  that  additional 
requirements  are  necessary  for 
transparency.  The  KM  Pipelines  add 
that  additional  information  may  actually 
obscure  the  important  terms  of  the 
agreement. 

29.  On  the  other  hand,  Calpine  states 
that  the  filing  requirements  do  not 
provide  sufficient  transparency  of 
information  for  negotiated  rate 
transactions  and  joins  BP  and  EPSA  in 
asserting  that  the  lack  of  a  consistent 

,   format  complicates  any  assessment  of 
the  options  available  to  a  shipper  when 
reviewing  multiple  pipeline  filings  and 
comparing  the  negotiated  rates  granted 
to  other  shippers.  Mirant  states  that  the 
current  filing  requirements  are 
insufficient  to  ensure  transparency  and 


points,  contract  quantity  and  other  specifics  of  each 
transaction  as  appropriate.  18  CFR  §  154.110  (2003). 

23  77  FERC  1 61.011  at  61.037  (1996). 

2* Columbia  Gas  Transmission  Corp.,  97  FERC  1 
61,221  at  62.002  (2001). 

"W.  at  62,001-02. 

2®  See  Comments  of  Northern  Natural,  Peoples, 
MidAmerican,  Alliance,  The  Industrials,  ProLiance, 
El  Paso,  EnCana,  INGAA,  Vector.  CAPP,  Willislon 
Basin,  Dominion,  Williams,  and  Duke 
Transmission. 


states  that  the  Commission  should  not 
permit  the  pipelines  to  file  a  mere 
contract  summary  because  the 
summaries  may  fail  to  disclose  all 
meaningful  and  negotiated  contract 
terms.  NCSA  joins  Mirant  and  requests 
that  the  Commission  require  pipelines 
to  file  both  the  negotiated  rate  contract 
and  a  tariff  sheet  describing  the 
contract.  NCSA  states  that  there  is  too 
much  risk  that  the  pipeline  could  omit 
details  of  a  transaction  that  shippers  see 
as  important,  and  without  full 
disclosure  of  the  contract,  the 
Commission  and  shippers  have  only 
limited  ability  to  monitor  negotiated 
transactions. 

30.  NASUCA  and  BP  state  that 
negotiated  rate  transactions  lack 
transparency  because  of  their  bilateral 
nature,  despite  the  posting  and  filing 
requirements.  NASUCA  states  that 
recourse  shippers  and  regulatory 
agencies  often  lack  access  to  essential 
information.  BP  states  that,  even  when 
the  contracts  are  filed,  it  is  sometimes 
hard  to  determine  what  elements  are 
negotiated. 

Discussion  of  Negotiated  Rate  Filing 
Requirements 

31.  The  Commission's  experience 
with  negotiated  rate  filings  has  shown 
that  the  filings  on  occasion  lack  the 
information  necessary  for  the 
Commission's  Staff  and  the  pipelines' 
shippers  to  analyze  the  negotiated 
agreement.  First,  even  where  the 
agreement  contains  no  deviation  from 
the  form  of  service  agreement,  the  tariff 
sheet  summary  may  not  describe  the 
primary  rate  formula  or  the  other 
essential  elements  of  the  transaction  in 
sufficient  detail.  Second,  pipelines  have 
sometimes  failed  to  file  a  service 
agreement  even  though  it  contained  a 
material  deviation.  Finally,  and  most 
importantly,  where  pipelines  have  filed 
service  agreements  with  material 
deviations,  the  deviations  have  often  not 
been  clearly  identified,  requiring  the 
Commission  to  carefully  compare  the 
negotiated  rate  agreement  with  the  form 
of  service  agreement  in  order  to 
determine  how  the  two  may  differ. 
Indeed,  on  some  occasions,  parties  have 
drafted  the  entire  service  agreement 
independently  of  the  form  of  service 
agreement  in  the  tariff.  As  a  result, 
provisions  may  be  worded  differently 
from  similar  provisions  in  the  form  of 
service  agreement,  but  it  is  not 
immediately  apparent  whether  the 
parties  intended  the  provisions  to  be 
substantively  different.  These 
circumstances  hinder  the  Commission's 
ability  to  assess  whether  the  transaction 
is  imduly  discriminatory  as  well  as  the 
assessment  of  the  transaction  by 


shippers  attempting  to  determine  if  they 
are  similarly  situated  to  the  shipper  in 
the  negotiated  transaction. ^^ 

32.  "The  Commission  will  permit  a 
pipeline  filing  a  negotiated  rate 
transaction  that  does  not  deviate  from 
its  pro  forma  service  agreement  to  file 
a  tariff  sheet  reflecting  the  terms  of  the 
agreement,  together  with  a  statement 
that  the  agreement  conforms  in  all 
material  respects  with  its  pro  forma 
service  agreement. 2«  However,  pipelines 
are  reminded  that  the  tariff  sheet 
summaries  must  fully  describe  the 
essential  elements  of  the  transaction, 
including  the  name  of  the  shipper,  the 
negotiated  rate,  the  type  of  service,  the 
receipt  and  delivery  points  applicable  to 
the  service  and  the  volume  of  gas  to  be 
transported.  Also,  where  the  price  term 
of  the  negotiated  rate  agreement  is  a 
formula,  the  formula  should  be  fully  set 
forth  in  the  tariff  sheet,^^  Pipelines  are 
also  reminded  that,  in  order  to  file  a 
tariff  sheet  summary,  they  must  certify 
that  the  agreement  contains  no 
deviation  from  the  form  of  service 
agreement  that  goes  beyond  filling  in 
the  blank  spaces  or  that  affects  the 
substantive  rights  of  the  parties  in  any 
way.  Since  there  would  appear  to  be  no 
reason  for  the  parties  to  use  language 
different  from  that  in  the  form  of  service 
agreement  other  than  to  affect  the 
substantive  right  of  the  parties,  this 
effectively  means  that  all  language  that 
is  different  from  the  form  of  service 
agreement  should  be  filed  with  the 
Commission. 

33.  In  addition,  in  order  to  provide 
greater  transparency  and  to  assist  the 
Commission  and  interested  parties  in 
analyzing  negotiated  rate  transactions, 
the  Commission  has  determined  that  the 
form  of  service  agreement  must  be  used 
as  a  starting  point  in  drafting  any 
negotiated  rate  contract.  Therefore,  the 
Commission  will  henceforward  require 
that  a  pipeline  filing  a  contract 
proposing  material  changes  from  its 
form  of  service  agreement  must  clearly 


2'  See.  e.  g..  Gulfstream  Natural  Gas  System, 
L.L.C.,  103  FERC  161,312  (2003):  CenterPoint 
Energy  Gas  Transmission  Co.,  102  FERC  161.094 
(2003)  and  CenterPoint  Energy  Gas  Transmission 
Co.,  102  FERC  161,059,  order  on  rehg.  103  FERC 
161,228(2003). 

^'This  action  merely  emphasizes  the 
Commission's  current  regfllations  which  require 
that  if  the  pipeline  contends  that  its  filing 
implements  a  negotiated  contract  that  conforms  to 
its  form  of  service  agreement  in  all  material  aspects, 
and  therefore,  it  is  not  necessary  to  file  the  contract, 
such  a  filing  will  contain  a  statement  that  the 
pipeline's  filing  complies  with  the  requirements  of 
18  CFR  154.1(d)  (2003).  Violation  of  this  regulation 
may  result  in,  the  rejection  of  the  filing  or 
suspension  of  the  pipeline's  negotiated  rate 
authority. 

2^  In  the  case  of  complicated  formula,  the  pipeline 
may,  as  an  alternative,  simply  file  the  agreement. 
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delineate  differences  between  its 
negotiated  contractual  terms  and  that  of 
its  form  of  ser  i^ice  agreement  in  redline 
and  strikeout.  In  addition,  the  pipeline 
shall  provide  i  detailed  narrative 
outlining  the  I  erms  of  its  negotiated' 
contract,  the  nanner  in  which  such 
terms  differ  fr  )m  its  form  of  service 
agreement,  th(  i  effect  of  such  terms  on 
the  rights  of  tl  e  parties,  and  why  such 
deviation  doeii  not  present  a  risk  of 
undue  discrin  ination. 

34.  Informal  ion  presented  in  such  a 
manner,  in  co:  ijunction  with  the  tariff 
sheets,  will  p€  rmit  the  Commission  and 
the  parties  to  i  fficiently  ascertain 
whether  the  p  oposed  negotiated 
transaction  en  ;ails  such  a  risk  of  undue 
discriminatioi  that  it  cannot  be 
permitted  or  v  'hether  other  similarly 
situated  shipp  ers  may  be  able  to  obtain 
such  service. 

By  the  Comra  ssion.  Commissioner 
Brownell  dissen  ting  with  a  separate 
statement  attach  ed. 
Linda  Mitry, 
Acting  Secretar} .  , 

Appendix 

Commenters  ' 

Alliance  Pipelin  3  L.P.  (Alliatfice) 
American  Gas  A  ssociation  (AGA) 
American  Publii  Gas  Association  (APGA) 
BP  Energy  Comp  any  (BP)  Calpine  Energy 

Services,  L.P.  Calpine) 
Canadian  Assoc  ation  of  Petroleum 

Producers  (C/  PP) 
Connecticut  Def  artment  of  Public  Utility 

Control  (Conn  jcticut) 
Consolidated  Ed  son  Company  of  New  York, 

Inc.  and  Oranj  e  and  Rockland  Utilities, 

Inc.  (ConEd  ar  d  Orange  and  Rockland)' 
Dominion  Resou  rces,  Inc.  (Dominion) 
Duke  Energy  Gai  Transmission  Corp.  (Duke 

Transmission) 
Duke  Energy  Tra  ding  and  Marketing.  L.L.C. 

(Duke  Trading  I 
Dynegy  Marketii  g  and  Trade  (Dynegy) 
Electric  Power  S  apply  Association  (EPSA) 
EI  Paso  Corporal  ion's  Pipeline  Group  (EI 

Paso) 
EnCana  Gas  Stoi  ige  Inc.,  EnCana  Marketing 

(USA)  Inc.,  an  i  EnCana  Energy  Services 

Inc.  tEnCana) 
Gulf  South  Pipei  ine  Company,  LP  (Gulf 

South) 
Illinois  Municip  il  Gas  Agency  (IMGA) 
Independent  Pet  oleum  Association  of 

America  [IPAJ  ] 
Interstate  Natura  Gas  Association  of  America 

(INGAA) 
KeySpan  Delivei  y  Con>panieS  (KeySpan) 
Louisville  Gas  ai  d  Electric  Company 

(Louisville) 
Maritimes  &  Nor  heast  Pipeline,  LLC 

(Maritimes) 
Michigan  Public  Service  Commission 

(Michigan  PSC ) 
MidAmerican  Er  ergy  Co.  (MidAmerican) 
Mirant  Americas  Energy  Marketing,  LP 

(Mirant) 
National  Associa  tion  of  State  Utility 

Consumer  Ad\  ocates  (NASUCA) 


Natural  Gas  Pipeline  Company  of  America 
and  Kinder  Morgan  Interstate  Gas 
Transmission,  LLC  (jointly  "KM 
Pipelines") 

Natural  Gas  Supply  Association(NGSA) 

NEC  Shippers  (NEG) 

NiSource  Pipelines  (NiSource) 

Northern  Natural  Gas  Company  (Northern 
Natural) 

Northwest  Industrial  Gas  Users  (NWIGU) 

Oklahoma  Corporation  Commission 
(Oklahoma) 

Peoples  Gas  Light  and  Coke  Co..  North  Shore 
Gas  Co.,  and  Peoples  Energy  Resources 
Corp.  (Peoples) 

Process  Gas  Consumers  Group,  American 
Forest  &  Paper  Association,  American  Iron 
and  Steel  Institute,  Georgia  Industrial ' 
Group,  Industrial  Gas  Users  of  Florida, 
Florida  Industrial  Gas  Users  United  States 
Gypsum  Company  (collectively,  the 
"Industrials") 

ProLiance  Energy,  LLC  (ProLiance) 

Public  Service  Commission  of  the  state  of 
New  York  (New  York) 

Public  Utilities  Commission  of  California 
(CPUC) 

Sempra  Energy  Trading  Corp.  (Sempra) 

TransCoIorado  Gas  Transmission  Compemy 
(TransColorado) 

Vector  Pipeline  L.P.  (Vector) 

The  Williams  Companies.  Inc.  (Williams) 

Williston  Basin  Interstate  Pipeline  Company 
(Williston  Basin) 

Wisconsin  Distributor  Group  (WDG) 

Brownell,  Commissioner,  dissenting 

1.  In  this  order,  the  majority  prohibits  on 
a  prospective  basis  the  use  of  gas  basis 
differentials  to  price  negotiated  rate 
transactions.  The  majority  bases  its 
determinations  on  the  theory  that  such 
mechanisms  provide  pipelines  with  an 
incentive  to  withhold  capacity  in  an  attempt 
to  widen  the  gas  basis  differential. 

2.  Gas  basis  differential  pricing  is  a  widely 
used  tool  for  structuring  competitive  flexible 
transportation  arrangements,  demonstrating 
the  appeal  to  both  shippers  and  transporters 
alike.  Many  commenters  argue  that  the 
Commission  should  assume  that  most 
shippers  that  negotiate  rates  are  sophisticated 
market  participants,  and  that  gas  basis 
differential  pricing  responds  to  the  needs  of 
shippers  and  consumers.  These  commenters 
conclude  that  the  risk  of  manipulation  is  low 
while  the  potential  benefits  to  shippers  and 
pipelines  are  high  and.  therefore,  the    • 
Commission  should  not  preclude  such 
transactions. 

3.  Gas  basis  differential  pricing  does  not 
blur  the  role  of  the  pipeline  as  a  transporter 
with  no  direct  interest  in  the  commodity 
price  because  pipelines  already  use  the  gas 
basis  differentials  to  value  transportation. 
Whether  or  not  a  pipeline  uses  gas  basis 
differential  pricing  in  its  negotiated  rate 
transactions,  pipelines  determine  the  level  of 
the  discount  that  is  necessary  to  maintain 
throughput  on  their  systems  by  reference  to 
the  gas  basis  differentials.  The  Commission 
itself  has  recognized  that  the  implicit  price 
for  transportation  represents  the  most  any 
shipper  purchasing  delivered  gas  at  a 
downstream  market  would  pay  to  move  gas 
from  the  lower  priced  market  to  the  higher 
priced  market.  Order  No.  637  at  31,271. 


4.  The  majority  opinion  ignores  the 
Commission's  existing  regulations  which 
prevent  pipelines  from  withholding  capacity. 
The  order  cites  to  no  evidence  that  pipelines 
have  the  ability  to  withhold  capacity  or,  in 
fact,  have  withheld  capacity  to  increase  the 
gas  basis  differentials.  In  Docket  No.  PL02- 
4-000,  the  Commission  Staff  presented  data 
it  had  collected  concerning  capacity  release 
transactions  over  a  22  month  period.  The 
data  reflected  that  rates  shippers  received  for 
their  released  transactions  (above  and  below 
the  recourse  rate)  tracked  the  applicable  basis 
differentials.  This  finding  further  validates 
the  Commission's  determination  in  Order  No. 
637  that  the  "fact  that  prices  for 
transportation  rise  during  peak  periods  is  not 
evidence  of  the  exercise  of  market  power  but 
may  be  the  appropriate  market  response  to  an 
increase  in  demand  for  capacity".  Order  No. 
637  at  31,281. 

5.  The  majority  opinion  seems  to  rely  on 
Tmnswestern  Pipeline  Co.,  100  FERC 

^  61,058  as  a  reason  for  prohibiting  the  use 
of  gas  basis  differential  pricing.  In  the 
Tmnswestern  case,  the  pipeline  was  found  to 
have  violated  its  tariff  by  improperly  giving 
prior  notice  of  the  capacity  posting  to  two 
shippers  that  were  awarded  the  capacity.  Not 
complying  with  the  open  access  tariff 
provisions  is  not  a  •concern  directed  solely  at 
negotiated  rate  transactions,  but  is  a  concern 
regardless  of  how  the  capacity  is  priced.  I 
would  further  note  that  capacity  was  not 
being  withheld  in  that  proceeding,  but 
unfairly  directed. 

6.  Finally,  the  blanket  prohibition  of 
negotiated  rate  transactions  that  use  gas  basis 
differentials  is  overly  prescriptive  and  an 
unnecessary  intrusion  in  the.marketplace, 
particularly  when  shippers  have  other 
choices.  Most  gas  basis  differential  priced 
transactions  are  below  the  recourse  rate. 
More  importantly,  shippers  are  protected 
because  each  negotiated  rate  transaction  is 
noticed  for  comment  and  ultimately 
approved  (or  disapproved)  by  the 
Commission.  The  Commission  has  access  to 
information  about  available  pipeline  capacity 
and  daily  gas  basis  differentials  to  monitor 
these  typfes  of  transactions  to  determine  if  a 
pipeline  is  withholding  capacity  to  increase 
the  gas  basis  differential.  With  pipelines 
obligated  to  offer  all  available  capacity,  a 
viable  recourse  rate  alternative,  and  our 
capability  to  monitor  these  transactions,  the 
prohibition  of  gas  basis  differential  pricing 
unnecessarily  reduces  flexibility  and  the 
value  of  the  negotiated  rate  program. 

7.  For  these  reasons,  I  respectfully  dissent. 

Nora  Mead  Brownell, 

Commissioner. 

[FR  Doc.  03-19882  Filed  8-4-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7539-9) 

Investigator  Initiated  Grants:  Request 
for  Applications 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  requests  for 

applications. 

SUMMARY:  This  notice  provides 
information  on  the  availability  of  fiscal 
year  2003  investigator  initiated  grants 
program  announcements,  in  which  the 
areas  of  research  interest,  eligibility  and 
submission  requirements,  evaluation 
criteria,  and  implementation  schedules 
are  set  forth.  Grants  will  be 
competitively  awarded  following  peer 
review. 

DATES:  Receipt  dates  vary  depending  on 
the  specific  research  areas  within  the 
solicitations. 

SUPPLEMENTARY  INFORMATION:  In  its 
Requests  for  Applications  (RFA)  the 
U.S.  Environmental  Protection  Agency 
invites  research  applications  in  the 
following  areas  of  special  interest  to  its 
mission:  (1)  Impacts  of  Manufactured 
Nanomaterials  on  Human  Health  and 
the  Environment,  (2)  Market 
Mechanisms  and  Incentives  for 
Environmental  Management,  (3) 
Environmental  Statistics  Research: 
Novel  Analyses  of  Human  Exposure 
Related  Data  (with  ACC),  (4) 
Computationed  Toxicology  and 
Endocrine  Disniptors:  Use  of  Systems 
Biology  in  Hazard  Identification  and 
Risk  Assessment ,  and  (5)  The  Role  of 
Air  Pollutants  in  Cardiovascular  Disease 
(with  NIEHS) 

Contacts:  (1)  Impacts  of  Manufactured 
Nanomaterials  on  Human  Health  and 
the  Environment  kam.barbara@epa.gov, 
(2)  Market  Mechanisms  and  Incentives 
for  Environmental  Management, 
clark.matthew@epa.gov,  (3) 
Environmental  Statistics  Research: 
Novel  Analyses  of  Human  Exposure 
Related  Data  (with  ACC), 
saint.chris@epa.gov,  (4)  Computational 
Toxicology  and  Endocrine  Disniptors: 
Use  of  Systems  Biology  in  Hazard 
Identification  and  Risk  Assessment, 
francis.elaine@epa.gov,  and  (5)  The  Role 
of  Air  Pollutants  in  Cardiovascular 
Disease  (with  NIEHS), 
katz.stacey@epa.gov, . 

FOR  FURTHER  INFORMATION  CONTACT:  The 
complete  program  announcement  can  be 
accessed  on  the  Internet  at  http:// 
www.epa.gov/ncer,  under 
"announcements."  The  required  forms 
for  applications  with  instructions  are 


accessible  on  the  Internet  at  http:// 
es.epa.gov/ncer/rfa/forms/downlf.html. 
Forms  may  be  printed  from  this  site. 

Dated:  July  24.  2003. 

Approved  for  publication. 
)ohn  C.  Puzak, 

Acting  Director,  National  Center  for 
Environmental  Research. 
(FR  Doc.  03-19918  Filed  8-4-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

July  16.  2003. 

SUMMARfY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunitjpHo  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the . 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  September  4, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
(PRA)  submission  to  Judith  B.  Herman, 
Federal  Communications  Commission, 
Room  1-C804,  445  12th  Street,  SW.,  DC 
20554  or  via  the  Internet  to  Judith- 
B.Herman®  fee. gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  fudith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0936. 

Title:  Section  95.1215,  Disclosure 
Policies  and  Section  95.1217,  Labeling 
Requirements. 

Form  No:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  20. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  20  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  information 
collection  requires  manufacturers  of 
transmitters  for  the  Medical  Implant 
Communications  Service  (MICS)  to 
include  with  each  transmitting  device  a 
statement  regarding  harmful 
interference  and  to  label  the  device  in 
a  conspicuous  location  on  the  device. 
The  requirements  will  allow  use  of 
potential  life-saving  medical  technology 
without  causing  interference  to  other 
users  of  the  402-405  MHz  band.  This 
information  collection  has  not  changed 
and  is  being  submitted  to  the  OMB  in 
order  to  obtain  the  full  three  year 
clearance. 

OMB  Control  No.:  3060-XXXX. 

Title:  Request  for  Technical  Support. 

Form  No:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  and  state, 
local  or  tribal  government. 

Number  of  Respondents:  31,500. 

Estimated  Time  Per  Response:  8 
minutes  (.13  hours). 

Frequency  of  Response:  On  occasion 
reporting  requirement  and 
recordkeeping  requirement. 

Total  Annual  Burden:  4,200  hours. 

Total  Annual  Cost:  $336,000. 

Needs  and  Uses:  This  electronic  form 
will  be  used  by  the  public  to  request 
technical  support  using  Wireless 
Telecommunications  Bureau  (WTB) 
computer  applications.  This  includes 
issues,  problems,  and  questions  about 
using  software  used  for  licensing, 
applying  for  licenses,  participate  in 
auctions  for  spectrum,  and  maintaining 
license  information.  Password  reset 
requests  for  access  to  software  used  for 
these  purposes  is  also  a  fundamental 
part  of  this  package.  This  form  will  be 
submitted  in  lieu  of  free-form  email 
requests  for  support  and  will  facilitate 
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of  these  requests 
staff,  resulting  in  a 
for  responses  and 


angers. 

Federal  Commlinications  Commission. 

Marlene  H.  Donch, 

Secretary. 

[FR  Doc.  03-1*42  Filed  8-4-03;  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSIOljl 

Notice  of  PuDlic  Information 
Collection(s)lBeing  Reviewed  by  the 
Federal  Communications  Commission 
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paperwork  burden 
public  and  other  ' 
to  take  this 
comment  on  the 
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DATES:  Writtei . 
Act  (PRA)  coniments 
submitted  on 
2003.  If  you  adticipat 
submitting  cofiments 
difficult  to  do 
time  allowed 
advise  the  contact 
as  possible 

ADDRESSES:  Di  ect  all  conunents 
regarding  this  'aperwork  Reduction  Act 
submission  to  [udith  B.  Herman,  Federal 
Communicatic  ns  Commission,  Room  1- 
C804.  445  12tl  Street,  SW.,  DC  20554; 
or  via  the  Intei  net  to  Judith- 
B.Herman@fci  .gov. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
•   Internet  at  Judith-B.Hennan@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0233. 

Title:  Part  36 — Separations. 

Form  No.:  N/ A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  2,067 
respondents;  5,433  responses. 

Estimated  Time  Per  Response:  5-22 
hours. 

Frequency  of  Response:  On  occasion, 
quarterly,  and  annual  reporting 
requirements,  third  party  disclosure 
requirements. 

Total  Annual  Burden:  57,459  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  In  order  to  allow 
determination  of  the  study  areas  that  are 
entitled  to  an  expense  adjustment,  and 
the  wire  centers  that  are  entitled  to 
high-cost  universal  service  support, 
each  incumbent  local  exchange  carrier 
must  provide  certain  data  to  the 
National  Exchange  Carrier  Association 
(NECA)  annually  and/or  quarterly.  Local 
telephone  companies  who  want  to 
participate  in  the  federal  universal 
service  support  program  must  make 
certain  informational  showings  to 
demonstrate  eligibility.  With  this 
submission,  this  information  collection 
has  been  revised  to  eliminate  47  CFR 
Sections  36.701  through  36.741  which 
are  no  longer  in  effect.  This 
modification  was  proposed  in  a  Notice 
of  Proposed  Rulemaking  in  WC  Docket 
No.  03-109,  FCC  03-120.  Additionally, 
the  Fourteenth  Report  and  Order  in  CC 
Docket  No.  96-45,  FCC  01-157, 
modified  the  requirement  that  only  non- 
rural  carriers  are  only  required  to  file 
loop  coimts  on  a  quarterly  basis,  this 
eliminating  quarterly  filing  of  loop  cost 
data.  This  requirement  was  modified 
because  it  is  no  longer  necessary  for 
NECA  to  compute  the  national  average 
cost  per  loop  quarterly.  The  national 
average  cost  per  loop  is  now  frozen  at 
$240  per  loop. 

OMB  Control  No.:  3060-0817. 

Title:  Computer  III  Further  Remand 
Proceedings:  BOC  Provision  of 
Enhanced  Services  (ONA 
Requirements),  CC  Docket  No.  95-20. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  5 
respondents;  10  responses. 


Estimated  Time  Per  Response:  2-50 
hours. 

Frequency  of  Response:  On  occasion 
and  semi-annual  reporting  requirements 
and  third  party  disclosure  requirement. 

Total  Annual  Burden :270  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission  is 
seeking  extension  (no  change)  in  this 
information  collection.  Bell  Operating 
Companies  (BOCs)  are  required  to  post 
their  Comparably  Efficient 
Interconnection  (CEI)  plans  and 
amendments  on  their  publicly 
accessible  Internet  sites.  The 
requirement  extends  to  CEI  plans  for 
new  or  modified  telemessaging  or  alarm 
monitoring  services  and  for  new  or 
amended  payphone  services.  If  the  BOC 
receives.a  good  faith  request  for  a  plan 
from  someone  who  does  not  have 
Internet  access,  the  BOC  must  notify 
that  person  where  a  paper  copy  of  the 
plan  is  available  for  public  inspection. 
The  CEI  plans  will  be  used  to  ensure        " 
that  BOCs  comply  with  Commission 
policies  and  regulations  safeguarding 
against  potential  anticompetitive 
behavior  by  the  BOCs  in  the  provision 
of  information  services. 

OMB  Control  No.:  3060-0726. 

Title:  Quarterly  Report  of 
Interexchange  Carriers  Listing  the 
Number  of  Dial- Around  Calls  for  Which 
Compensation  is  Being  Paid  to 
Payphone  Owners. 

Form  No.;  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

-  Number  of  Respondents:  261 
respondents;  1,044  responses. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  Quarterly 
reporting  requirements  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  522  hoiu-s. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission  is 
seeking  extension  (no  change)  in  this 
information  collection.  Interexchange 
carriers  responsible  for  paying  per-call 
compensation  to  payphone  providers 
must  submit  on  a  quarterly  basis  a  list 
of  dial-around  calls  to  those  payphone 
providers.  The  payphone  providers 
need  th^  list  to  calculate  the 
compensation  to  be  paid  by  the 
interexchange  carriers. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary.    '  ••         . 

[FR  Doc.  03-19843  Filed  8-4-03;  8:45  ain] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2617] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Proceedings 

July  22,  2003. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  Rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  section 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW.. 
Washington,  DC  or  may  be  purchased 
fi-om  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  August  20,  2003.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  have  expired. 

Subject:  In  the  Matter  of  the 
Commission's  Rules  to  Create  a  Low 
Frequency  Allocation  for  the  Amateur 
Radio  Service  (ET  Docket  No.  02-98. 
RM-9404). 

Number  of  Petitions  Filed:  1. 

Subject:  In  the  Matter  of  Flexibility  for 
Delivery  of  Communications  by  Mobile 
Satellite  Service  Providers  in  the  .2  GHz 
Band,  the  L-Band,  and  the  1.6/2.4  GHz 
Bands  (IB  Docket  No.  01-185). 

Review  of  the  Spectrum  Sharing  Plan 
Among  Non-Geostationary  Satellite 
Orbit  Mobile  Satellite  Service  Systems 
in  the  1.6/2.4  GHz  Bands  (IB  Docket  No. 
02-364). 

Number  of  Petitions  Filed:  7. 

Marlene  H.  Dortch, 

Secretary. 

IFR  Doc.  03-19804  Filed  8-4-03;  8:45  am) 

BILUNG  CODE  6712-01-M 


FEDERAL  RESERVE  SYSTEM 

Formations  of.  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holdiiig  company, 
including  the  companies  listed  below. 


The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  inunediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  Nationeil  Information  Center 
website  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  29, 
2003. 

A.  Federal  Reserve  Bank  of 
Philadelphia  (Michael  E.  Collins,  Senior 
Vice  President)  100  North  6th  Street, 
Philadelphia,  Permsylvania  19105-1521: 

1.  East  Penn  Financial  Corporation, 
Emmaus,  Permsylvania;  to  acquire  up  to 
24.9  percent  of  the  voting  shares  of 
Berkshire  Bank,  Wyomissing, 
Pennsylvania. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1 .  Mount  Hope  Bankshares,  Inc. , 
Mount  Hope,  West  Virginia;  to  become 
a  bank  holding  company  by  acquiring 
100  percent  of  the  voting  shares  of  Bank 
of  Mount  Hope,  Incorporated,  Mount 
Hope,  West  Virginia. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Page  Bancshares,  /nc,  Liberty, 
Missouri;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Griffin  Bancshares, 
Inc.,  Cameron,  Missouri,  and  thereby 
indirectly  acquire  Pony  Express  Bank, 
Braymer,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  30.  2003. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  03-19816  Filed  8-4-03:  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 
[Document  Identifier:  OS-0937-0025] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Agency:  Office  of  the  Secretary.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Office  of  the  Secretary,  Department  of 
Health  and  Human  Services,  is 
publishing  the  following  summary  of 
proposed  collections  for  public 
comment.  Interested  persons  are  invited 
to  send  comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biu-den. 

Type  of  Information  Collection 
Request:  Revision  of  Currently 
Approved  collection. 

Title  of  Information  Collection: 
Application  for  Appointment  as  a 
Commissioned  Officer  in  the  U.S.  Public 
Health  Service  Commissioned  Corps 
and  Supporting  Regulations  42  CFR 
21.22  through  42  CFR  21.34. 

Form/OMB  No.:  OS-0937-0025. 

L'se;  The  PHS-50,  Application  for 
Appointment  as  a  Commissioned 
Officer  in  the  United  States  Public 
Health  Service,  is  used  to  determine  if 
an  applicant  is  qualified  for 
appointment  in  the  Commissioned 
Corps  of  the  Public  Health  Service 
(PHS).  In  addition,  the  information 
contained  in  PHS-50  establishes  the 
basis  for  future  assignments  and  benefits 
as  a  commissioned  officer.  The  PHS- 
1813,  Reference  Request  for  Applicants 
to  the  U.S.  Public  Health  Service 
Commissioned  Corps,  is  used  to  obtain 
reference  information  concerning 
applicants  for  appointment  in  the 
Commissioned  Corps  of  the  PHS.  Each 
applicant  is  required  to  provide  four 
references. 

Frequency:  On  occasion. 

Affected  Public:  Individuals  or 
households. 

Annual  Number  of  Respondents: 
10,000  (PHS-50  2.000),  (PHS-1813 
8,000). 
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Total  Annual  Responses:  10,000. 

Average  Burden  Per  Response:  1  hour 
(PHS-50  1  hour),  (PHS-1813  25 
minutes). 

Total  Anni  lal  Hours:  4,000. 

To  obtain  <  opies  of  the  supporting 
statement  an  i  any  related  forms  for  the 
proposed  pa]  lerwork  collections 
referenced  al  ove,  access  the  HHS  Web 
site  address  <  t  http://www.hhs.gov/ 
oirm/infocoh  ect/pending/  or  e-mail  your 
request,  incliiding  your  address,  phone 
niunber,  OS  (  ocument  identiBer,  to 
John.Bufke®  ths.gov,  or  call  the  Reports 
Clearance  Of  ice  on  (202)  690-8356. 
Written  comi  lents  and 
recommenda  ions  for  the  proposed 
information  c  ollections  must  be  mailed 
within  30  da  s  of  this  notice  directly  to 
the  0MB  des  :  officer:  0MB  Human 
Resources  an  1  Housing  Branch, 
Attention:  Al  ison  Eydt  (0MB  #0937- 
0025),  New  E  cecutive  Office  Building, 


Room  10235 


Washington,  DC  20503. 


Dated:  Fuly  21,  2003. 


John  P.  Burke, 


ai. 


Paperwork  fled  jction  Act  Reports  Clearance 
Officer,  Office  (  fthe  Secretary.  Department 
of  Health  and  1  uman  Services. 
[FR  Doc.  03-ig  327  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  41!  MM-P 


45  CFR  309— Ff  an 
Form  OCSE 
Statistical  Repohi 


Total 


an 


45  CFR  309— P  a 

FomiOCSE  34,  k 

Statistical  Repo  ting 


Total 


45  CFR  309— Pan   . 

FomiOCSE34ik 

Statistical  Repoi  ting 


Tolai 


nance 


35CB{ 


In  compli 
of  Section 
Paperwork  Reducti 
Administratiop 
Families  is  so 
on  the  specifi( 
information 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Titye;  Tribal  Child  Support  Direct 
Funding  Regulation — Final. 

OMB  No.:  0970-0218. 

Description:  This  final  rule  contains 
reporting  requirements  as  proposed  at 
45  CFR  part  309.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507(d)),  the  Administration  for 
Children  and  Families  submitted  the 
requirements  to  the  Office  of 
Management  and  Budget  (OMB)  for  its 
review. 

Part  309  contains  a  regulatory 
requirement  that,  in  order  to  receive 
funding  for  an  independent  Tribal  FV- 
D  program,  a  Tribe  or  Tribal 
organization  must  submit  an  application 
containing  Standard  Forms  424  and 
424A  and  a  plan  describing  how  the 
Tribe  or  Tribal  organization  meets  or 
plans  to  meet  the  objectives  of  section 

Annual  Burden  Estimates 


455(f)  of  the  Act,  including  establishing 
paternity,  establishing,  modifying,  and 
enforcing  support  orders,  and  locating 
noncustodial  parents.  Tribes  and  Tribal 
organizations  must  respond  if  they  wish 
to  operate  a  Federally  funded  program. 
In  addition,  any  Tribe  or  Tribal 
organization  participating  in  the 
program  would  be  required  to  submit 
Standard  Form  269A  and  form  OCSE 
34A  and  to  submit  statistical  and 
narrative  reports  regarding  its  Tribal  FV- 
D  program. 

Respondents:  The  potential 
respondents  to  these  information 
collection  requirements  are 
approximately  10  Federally  recognized 
Tribes,  and  Tribal  organizations,  during 
year  1 ;  65  additional  Federally 
recognized  Tribes  and  Tribal 
organizations  during  Year  2;  and  75 
additional  Federally  recognized  Tribes 
and  Tribal  organizations  during  Year  3; 
for  a  three-year  total  of  150  grantees.     , 
This  information  collection  requirement 
will  impose  the  estimated  total  annual 
burden  on  the  Tribes  and  Tribal 
organizations  described  in  the  table 
below: 


Year  1 — Instrument 


ing 


Number  of  re- 
spondents 


10 
10 
10 


10 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


480 

8 

24 


512 


Total  burden 
hours 


4,800 
320 
240- 


5,360 


Year  2— Information  collection 


Number  of  re- 
spondents 


65 
75 
75 


75 


Responses 
per  respond- 
ent 


6 


Average  bur- 
den per  re- 
sponse 


480 

8 

24 


512 


Total  annual 
burden 


31,200 
2,400 
1.800 


35,400 


Year  3— Information  collection 


Number  of  re- 
spondents 


75 
150 
150 


150 


Responses 
per  respond- 
ent 


Average  bur- 
den per  re- 
sponse 


480 

8 

24 


512 


Total  annual 
burden 


36,000 
4,800 
3,600 


44,400 


with  the  requirements 
c)(2)(A)ofthe 

on  Act  of  1995,  the 
for  Children  and 
iciting  public  comment 
aspects  of  the 
collection  described  above. 


Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services.  370 
L'Enfant  Promenade,  SW.,  Washington, 


DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
rsargis@acf.hhs.gov.  All  requests  should 
be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  whether  the  proposed 
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collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biurden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  biu"den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  July  29,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  03-19908  Filed  8-4-03;  8:45  am] 
BILLING  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Refugee  State-of-Origin  Report. 

OMB  No.:  0970-0043. 

Description:  The  information 
collection  of  the  ORR-11  (Refugee  State- 
of-Origin-Report)  is  designed  to  satisfy 
the  statutory  requirements  of  the 
Immigration  and  Nationality  Act  (the 
Act).  Section  412(a)(3)  of  the  Act 
requires  the  Office  of  Refugee 
Resettlement  (ORR)  to  compile  and 
maintain  data  on  the  secondary 
migration  of  refugees  within  the  United 
States  (U.S.)  after  arrival. 

ANNUAL  Burden  Estimates 


In  order  to  meet  this  legislative 
requirement,  ORR  requires  each  State  to 
submit  an  aimual  count  of  the  number 
of  refugees  who  were  initially  resettled 
in  another  State.  The  State  does  this  by 
counting  the  niunber  of  refugees  with 
Social  Security  numbers  indicating 
residence  in  another  State  at  the  time  of 
arrival  in  the  U.S.  (The  first  three  digits 
of  the  Social  Security  number  indicate 
the  State  of  residence  of  the  applicant.) 

Data  submitted  by  the  States  are 
compiled  and  analyzed  by  the  ORR 
statistician,  who  then  prepares  a 
siunmary  report  which  is  included  in 
ORR's  Annual  Report  to  Congress.  The 
primary  use  of  data  is  to  quantify  and 
analyze  refugee  secondary  migration 
among  the  50  States.  ORR  uses  these 
data  to  adjust  its  refugee  arrival  totals  in 
order  to  calculate  the  ORR  social 
services  allocation. 

Respondents:  State,  Local  or  Tribal. 


;                                                    Instrument 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  bur- 
den hours  per 
response 

Total 
burden 
hours 

ORR-11 

50 

1 

4.333 

217 

Estimated  Total  Annual  Burden  Hours 

217 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection 
described  above.  Copies  of  the  proposed 
collection  of  information  can  be 
obtained  and  comments  may  be 
forwarded  by  writing  to  the 
Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
.  whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 


t  • 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  July  29,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  03-19909  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[ACF-ADD-07-1 1-2003] 

Developmental  Disabilities:  Notice  of 
Availability  of  Financial  Assistance 
and  Request  for  Applications  To  Fund 
Training  and  Technical  Assistance  To 
Improve  Voting  Access  for  Individuals 
With  Disabilities 

AGENCY:  Administration  on 
Developmental  Disabilities  (ADD),  ACF, 
DHHS. 

ACTION:  Aimouncement  of  availability  of 
financial  assistance  and  request  for 
applications  to  fund  training  and 
technical  assistance  grants  to  establish/ 
improve  access  to  the  voting  process  for 


individuals  with  the  full  range  of 
disabilities. 

CFDA:  Federal  Catalog  of  Domestic 
Assistance  Number  93.618 
Developmental  Disabilities. 

SUMMARY:  The  Administration  on 
Developmental  Disabilities. 
Administration  for  Children  and 
Families  (ACF),  is  accepting 
applications  for  fiscal  year  2003  Help 
America  Vote  Training  and  Technical 
Assistance  Projects. 

This  Program  Announcement  No. 
ACF-ADD-07-11-2003  consists  of  five 
parts.  Part  I.  the  Introduction,  discusses 
the  goeds  and  objectives  of  ACF  and 
ADD.  Part  II  provides  background 
information  on  ADD  for  applicants.  Part 
III  describes  the  application  review 
process.  Part  fV  describes  the  priority 
area  under  which  ADD  requests 
applications  for  fiscal  year  2003  funding 
of  projects.  Part  V  describes  the  process 
for  preparing  and  submitting  the 
application. 

Grants  will  be  awarded  under  this 
Program  Announcement  subject  to  the 
availability  of  funds  for  support  of  these 
activities. 

DATES:  The  closing  date  for  submittal  of 
applications  under  this  announcement 
is  September  4,  2003. 
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Submitted  by  Mail 

ications  shall  be 
meeting  the  announced 
are  received  on  or 
ine  date  at  the  U.S. 
Health  and  Human 
ACrt/Office  of  Grants 

370  L'Enfant  Promenade 
,  Washington.  DC  20447- 
:  Lois  B.  Hodge. 
■eceived  after  4:30  p.m.  on 
I  ate  will  not  be  considered 


Applications 

Mailed  app 
considered  as 
deadline  if 
before  the 
Department  o 
Services, 
Management, 
SW.,8thFloo- 
0002,  Attenticjn 
Applications 
the  deadline 
for  competiti(^ 

Application  S  ubmitted  by  Courier 

Applicatior  s  hand-carried  by 
applicants,  ap  plicant  couriers,  other 
representative  s  of  the  applicant,  or  by 
overnight/ exp  ress  mail  coiu-iers  shall  be 
considered  as  meeting  an  announced 
deadline  if  th<  y  are  received  on  or 
before  the  dea  iline  date,  between  the 
hours  of  8  a.ni .  and  4:30  p.m.,  e.s.t., 
Monday  throu  gh  Friday  (excluding 
Federal  holid<  ys),  at  the  U.S. 
Department  ol  Health  and  Himian 
Services,  ACF  'Office  of  Grants 
Management,  \CF  Mailroom,  2nd  Floor 
(near  Loading  Dock),  Aerospace  Center, 
901  D  Street,  i  W.,  Washington,  DC 
20024.  Applic  mts  using  express/ 
overnight  serv  ces  should  allow  two 
working  days  Monday  through  Friday, 
excluding  holi  days)  prior  to  the 
deadline  date  or  receipt  of  applications. 
Note  to  applic  ints:  Express/overnight 
mail  services  c  o  not  always  deliver  at 
the  time  to  wh  ich  they  agreed.) 

Receipt  of  A  oplications:  Applications 
must  either  be  hand  delivered  or  mailed 
to  the  address<  s  listed  above  (under 
DEADUNE).  A  CF  will  acknowledge 
receipt  of  appl  ications  through  a  letter. 
ACF  caimot  at  commodate  transmission 
of  application;  by  fax  or  through  other 
electronic  mec  ia.  Applications 
transmitted  elf  ctronically  will  not  be 
accepted.  Vide  stapes  and  cassette  tapes 
may  not  be  inc  luded  as  part  of  a  grant 
application  for  panel  review. 

Additional  r  laterial  will  not  be 
accepted,  or  at  ded  to  an  application, 
unless  it  is  rec^  (ived  by  the  deadline 
date. 


Captioi  ing  fpr  Audiovisual 


c 


Closed 
Efforts 

Applicants 
captioning  anc 
development 
products. 

Late  Appli 
do  not  meet  thi  > 
considered  late 
notify  each  lat( 
application  wi 
the  current  co 


i^ust  include  closed 
audio  description  in  the 
any  audiovisual 


'icdfions:  Applications  that 
criteria  above  are 
applications.  ADD  shall 
applicant  that  its 
I  not  be  considered  in 
litpetition. 


Extension  of  Deadlines:  The 
Administration  for  Children  and 
Families  (ACF)  may  extend  application 
deadlines  when  circumstances  such  as 
acts  of  God  (e.g.,  floods,  hurricanes) 
occur,  or  when  there  is  widespread 
disruption  of  the  mail  service. 
Determinations  to  extend  or  waive 
deadline  requirements  rest  with  the 
Chief  Grants  Management  Officer. 

Notice  of  Intent  To  Submit 
Application:  If  you  intend  to  submit  an 
application,  under  this  annoimcement, 
please  contact,  Carla  R.  Brown  of  ADD 
at  (202)  690-8332  within  15  days  of  the 
date  of  this  announcement.  Please  give 
your  organization's  name  and  address, 
and  your  contact  person's  name,  phone 
and  fax  numbers,  and  e-mail  address. 

The  information  will  be  used  to 
determine  the  number  of  expert 
reviewers  needed  and  to  update  the 
mailing  list  for  progreun 
announcements. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  application 
process,  program  information  and 
application  materials  contact, 
Administration  for  Children  and 
Families  (ACF),  Carla  R.  Brovra, 
Management  Analyst,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447, (202)  690-8332, 
crbrown@acf.hhs.gov;  or  Lois  Hodge, 
Grants  Officer,  370  L'Enfant  Promenade, 
SW.,  Washington,  DC  20447,  (202)  401- 
2344,  lhodge@acf.hhs.gov.  Copies  of  this 
program  announcement  and  many  of  the 
required  forms  may  be  obtained 
electronically  at  the  ADD  World  Wide 
Web  page:  http://www.acf.dhhs.gov/ 
programs/add/. 

Project  Duration:  The  projects  will  be 
awarded  for  a  project  period  of  up  to 
twelve  (12)  months. 

Federal  Share  of  Project  Costs:  The 
maximum  Federal  shares  for  applicants  • 
will  be  $70,000  for  the  project  period. 

Number  of  Projects  To  Be  Funded: 
Two  projects  will  be  funded  not  to 
exceed  $70,000  each. 

SUPPLEMENTARY  INFORMATION: 

Part  L  General  Information 

A.  Goals  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is 
located  within  the  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
Services  (DHHS).  ADD  shares  goals  with 
other  ACF  programs  that  promote  the 
economic  and  social  well-being  of 
families,  children,  individuals,  and 
communities. 


B.  Purpose  of  the  Administration  on 
Developmental  Disabilities 

The  Administration  on 
Developmental  Disabilities  (ADD)  is  the 
lead  agency  within  ACF  and  DHHS 
responsible  for  planning  and 
administering  programs  to  promote  the 
self-sufficiency  and  protect  the  rights  of 
persons  with  developmental  disabilities. 
ADD  administers  the  Developmental 
Disabilities  Assistance  and  Bill  of  Rights 
Act  of  2000  (the  DD  Act  of  2000).  The 
DD  Act  provides  for  funding  to  States  to 
provide  advocacy,  promote  consumer 
oriented  systems  change  and  capacity 
building  activities,  and  facilitate 
network  formations. 

The  four  programs  funded  under  the 
DD  Act  are: 

(1)  State  Councils  on  Developmental 
Disabilities  that  engage  in  advocacy, 
capacity  building  and  systematic  change 
activities. 
.,     (2)  Protection  and  Advocacy  Systems 
(P&As)  that  protect  the  legal  and  human 
rights  of  individuals  with 
developmental  disabilities. 

(3)  The  National  Network  of 
University  Centers  for  Excellence  in 
Developmental  Disabilities,  (UCEDD) 
that  engages  in  training,  outreach  and    - 
dissemination  activities. 

(4)  Projects  of  National  Significance 
(PNS),  including  Family  Support  Grants 
that  support  the  development  of  family- 
centered  and  directed  systems  for 
families  of  children  with  disabilities, 
including  children  with  developmental 
disabilities. 

(5)  In  addition  to  responsibilities 
imder  the  DD  Act,  ADD.  the  Secretary 
of  the  U.S.  Department  of  Health  and 
Human  Services  has  the  responsibility 
for  three  grant  programs  authorized 
under  the  Help  America  Vote  Act  of 
2002  (HAVA),  Public  Law  107-252. 

C.  Statutory  Authorities  Covered  Under 
This  Announcement 

This  announcement  is  covered  under 
the  Help  America  Vote  Act  of  2002, 
Public  Law  (P.L.)  107-252.  title  II 
subtitle  D.  part  2.  section  291  (42  U.S.C. 
15461).  Provisions  imder  this  section 
provide  for  the  award  of  grants  for 
Training  and  Technical  Assistance  that 
support: 

•  Full  participation  in  the  electoral 
process  for  individuals  with  disabilities, 
including  registering  to  vote,  casting  a 
vote,  and  accessing  polling  places; 

•  Training  in  the  use  of  voting 
systems  and  technologies; 

•  Demonstration  and  evaluation  of 
the  use  of  such  systems  and 
technologies  by  individuals  with 
disabilities  (including  blindness)  in 
order  to  assess  the  availability  and  use 


Federal  Register /Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Notices 


46191 


of  such  systems  and  technologies  for 
such  individuals;  and 

•  At  least  one  recipient  must  provide 
training  and  technical  assistance  for 
nonvisual  access. 

Part  n.  Background  Information  for 
Applicants 

The  Help  America  Vote  Act  (HAVA), 
signed  into  law  by  President  George  W. 
Bush  on  October  29,  2002,  contains 
several  provisions  that  will  enable  an 
applicant  to  establish,  expand,  and 
improve  access  to  and  participation  in 
the  election  process  by  individuals  with 
the  full  range  of  disabilities  (e.g., 
disabilities  such  as  blindness  or  visual 
impairment,  deafness  or  hearing 
impairment,  mobility-related,  dexterity- 
related,  emotional  or  intellectual)  in  the 
election  process. 

On  February  20,  2003,  "Division  N— 
Consolidated  Appropriations  Resolution 
FY  2003,  Pubhc  Law  108-7."  Congress 
appropriated  $13  million  for  States  to 
operate  the  Election  Assistance  for 
Individuals  with  Disabilities  (EAID) 
grant  program;  $2  million  for  payments 
for  Protection  and  Advocacy  systems, 
and  $140,000  (7  percent)  for  payments 
to  provide  training  and  technical 
assistance  with  respect  to  the  activities 
carried  out  under  Section  291  of  the 
Help  America  Vote  Act.  HAVA  assigned 
responsibility  for  the  EAID  to  the 
Secretary  of  Health  and  Hiunan  Services 
(the  Secretary),  who  has  assfgned 
responsibility  for  carrying  out  this 
program  to  the  Administration  for 
Children  and  Families  (ACF).  Within 
ACF,  the  Administration  on 
Developmental  Disabilities  (ADD)  is 
responsible  for  the  administration  of  the 
EAID  grant  program. 

Part  III.  The  Application  Review 

A.  Eligible  Applicants 

_    Eligible  applicants  include  public  or 
private  non-profit  organizations, 
including  State  and  local  governments. 
Federally  recognized  Indian  tribes, 
faith-based  and  community 
organizations,  and  private  nonprofit 
organizations  including  universities  and 
other  institutions  of  higher  learning.  An 
entity  is  eligible  to  receive  a  payment 
under  subsection  291  if  the  entity  is: 

•  A  public  or  private  non-profit  entity 
with  demonstrated  experience  in  voting 
issues  for  individuals  with  disabilities; 

•  Governed  by  a  board  with  respect  to 
which  the  majority  of  its  members  are 
individuals  with  disabilities  or  family 
members  of  such  individuals  or 
individuals  who  are  blind;  and 

•  Submits  to  the  Secretary  an 
application  at  such  time,  in  such 
manner,  and  containing  such 


information  as  the  Secretary  may 
require. 

All  applications  that  may  be 
developed  jointly  by  more  than  one 
agency  or  organization  must  identify 
only  one  organization  as  the  lead 
organization  and  the  official  applicant. 
The  other  participating  agencies  and 
organizations  can  be  included  as  co- 
participants,  subgrantees,  or 
subcontractors. 

Any  non-profit  organization 
submitting  an  application  must  submit 
proof  of  its  non-profit  status  in  its 
application  at  the  time  of  submission. 
The  non-profit  agency  can  accomplish 
this  by  submitting  any  of  the  following 
that  constitutes  acceptable  proof  of 
status: 

a.  A  reference  to  the  applicant 
organization's  listing  in  the  Internal 
Service's  (IRS)  most  recent  list  of  tax 
exempt  organizations  described  in  the 
IRS  Code. 

b.  A  copy  of  a  currently  valid  IRS  tax 
exemption  certificate. 

c.  A  statement  from  a  State  taxing 
body,  State  attorney  general,  or  other 
appropriate  State  Official  certifying  that 
the  applicant  organization  has  a  non- 
profit status  and  that  none  of  the  net 
earning  accrue  to  any  private 
shareholders  or  individuals. 

d.  A  certified  copy  of  the 
organization's  certificate  of 
incorporation  or  similar  document  that 
clearly  establishes  non-profit  status. 

e.  Any  of  the  items  in  the  paragraphs 
immediately  above  for  a  State  of 
national  parent  organization  and  a 
statement  signed  by  the  parent 
organization  that  the  applicant 
organization  is  a  local  non-profit 
affiliate. 

ADD  caimot  fund  a  non-profit 
applicant  without  acceptable  proof  of  its 
non-profit  status. 

Private,  non-profit  applicants  are 
encouraged  to  fill  out  and  submit  the 
optional  survey  located  at  http:// 
www.acf.hhs.gov/programs/ofs/form/ 
htm. 

Before  applications  under  this 
Program  Announcement  are  reviewed, 
each  one  will  be  screened  to  determine 
whether  the  applicant  is  eligible  for 
funding.  Applications  from 
organizations  that  do  not  meet  eligibility 
requirements  will  not  be  considered  or 
reviewed  in  the  competition,  and  the 
applicant  will  be  so  informed. 

B.  Review  Process  and  Funding 
Decisions 

Applications  from  eligible  applicants 
received  by  the  deadline  date  will  be 
reviewed  and  scored  by  a  panel  of  at 
least  three  (3)  reviewers  (primarily 
experts  in  the  field  from  outside  the 


Federal  Govenunent).  To  facilitate  this 
review,  applicants  should  ensure  that 
they  address  each  minimum 
requirement  in  the  program  description 
under  each  section  of  the  project 
Narrative  Statement. 

Reviewers  will  determine  the 
strengths  and  weaknesses  of  each 
application  in  terms  of  the  evaluation 
criteria  listed  in  Part  IV,  provide 
comments,  and  assign  numerical  scores. 
The  point  value  following  each  criterion 
heading  indicates  the  maximum 
numerical  weight  that  each  applicant 
may  receive  per  section  in  the  review 
process.  The  results  of  this  review  are  a 
primary  factor  in  making  funding 
decisions. 

ADD  reserves  the  option  of  discussing 
applications  with,  or  referring  them  to, 
other  Federal  or  non-Federal  funding 
sources  when  this  is  determined  to  be 
in  the  best  interest  of  the  Federal 
Government  or  the  applicant. 

Grantees  funded  by  ADD  may  be 
requested  to  cooperate  in  evaluation 
efforts  funded  by  ADD.  The  purpose  of 
these  evaluation  activities  is  to  learn 
from  the  combined  experience  of 
multiple  projects  funded  under  a 
particular  program  description. 

C.  Available  Funds 

ADD  intends  to  award  new  grants 
resulting  from  this  announcement 
during  the  fourth  quarter  of  fiscal  year 
2003.  Up  to  $140,000  in  Federal  funds 
will  be  available  for  support  of  these 
projects. 

D.  Matching  Requirements  and  Non- 
Federal  Share 

There  are  no  matching  requirements. 

E.  General  Instructions  for  the  Uniform 
Project  Description 

The  following  ACF  Uniform  Project    ' 
Description  (UPD)  has  been  approved 
under  OMB  Control  Number  0970-0139. 

Applicants  are  required  to  submit  a 
full  project  description  and  should 
prepare  the  project  description 
statement  in  accordance  with  the 
following  instructions. 

Project  summary/abstract:  Provide  a 
summary  of  the  project  description  (a 
page  or  less)  with  reference  to  the 
funding  request. 

Objectives  and  need  for  assistance: 
Clearly  identify  the  physical,  economic, 
social,  financial,  institutional,  or  other 
problem(s)  requiring  a  solution.  The 
need  for  assistance  must  be  > 

demonstrated  and  the  principal  and 
subordinate  objectives  of  the  project 
must  be  clearly  stated;  supporting 
dociunentation,  such  as  letters  of 
support  and  testimonials  from 
concerned  interests  other  than  the 
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applicant,  miybe  included.  Any 
relevant  data]  based  on  planning  studies 
should  be  in<tluded  or  referred  to  in  the 
endnotes/fodtnotes.  Incorporate 
demographiq  data  and  participant/ 
beneficiary  ivformation,  as  needed.  In 
developing  tlie  project  description,  the 
applicant  ma  y  voliuiteer  or  be  requested 
to  provide  in  brmation  on  the  total 
range  of  proji  cts  currently  being 
conducted  ar  d  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  s(  ;ope  of  the  program 
aimounceme;  it.  Applicant  may  include 
an  assessmer  t  of  the  current  voting 
accessibility  vithin  the  area  to  be 
served. 

Results  or  i  benefits  expected:  Identify 
the  results  and  benefits  to  be  derived. 
For  example,  extent  to  which  the 
application  ii  consistent  with  the 
objectives  of  he  program 
announcemei  it,  and  the  extent  to  which 
the  applicatic  n  indicates  the  anticipated 
contributions  to  policy  practice,  theory 
and  research.  Extent  to  which  the 
proposed  pro  ect  cost  is  reasonable  in 
view  of  the  e:  pected  results. 

Approach:  Dutline  a  plan  of  action 
that  describes  the  scope  and  detail  of 
how  the  prop  jsed  work  will  be 
accompli shec .  Account  for  all  functions 
or  activities  i(  entified  in  the 
application.  C  ite  factors  that  might 
accelerate  or  i  iecelerate  the  work  and 
state  your  rea  ion  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  inusual  features  of  the 
project  such  a  s  design  or  technological 
innovations,  i  eductions  in  cost  or  time, 
or  extraordini  ry  social  and  community 
involvement. 

Provide  qui  ntitative  monthly  or 
quarterly  proj  jctions  of  the 
accompiishmi  >nts  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  numbei  of  people  to  be  served 
and  the  numh  er  of  activities 
accomplished   When  accomplishments 
cannot  be  qua  ntified  by  activity  or 
function,  list  I  hem  in  chronological 
order  to  show  the  schedule  of 
accompiishmi  tnts  and  their  target  dates. 

If  any  data  <  re  to  be  collected, 
maintained,  aid  disseminated, 
clearance  ma)  be  required  from  the  U.S. 
Office  of  Man  gement  and  Budget 
(OMB).  This  c  earance  pertains  to  any 
"collection,  of  information  that  is 
conducted  or  iponsored  by  ACF." 
List  organizitions.  cooperating 
entities,  consx  Hants,  or  other  key 
individuals  w  lo  will  work  on  the 
project  along  i  »^ith  a  short  description  of 
the  nature  of  t  leir  effort  or  contribution. 

Organizatio  lal  Profile:  Provide 
information  oi  i  the  applicant 
organization(s|  and  cooperating  partners 
such  as  with  c  rganizational  charts. 


financial  statements,  audit  reports  or 
statements  from  CP As/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  Federal/State/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission.  Please  see  Part  III, 
A-Eiigible  Applicants. 

Budget  and  Budget  Justification: 
Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

Part  IV.  Fiscal  Year  2003— Applications 
to  Fund  Training  and  Technical 
Assistance  Grants  To  Establish  Access 
to  the  Voting  Process  for  Individuals 
With  Disabilities  Requirements 

Evaluation  Criteria:  Five  (5)  criteria 
will  be  used  to  review  and  evaluate  each 
application  under  this  announcement. 
Each  criterion  should  be  addressed  in 
the  project  description  section  of  the 
application.  The  point  values  indicate 
the  maximum  numerical  weight 
possible  for  a  criterion  in  the  review 
process.  The  specific  information  to  be 
included  under  each  of  these  headings 
is  described  in  Section  E  of  Part  III, 
General  Instructions  for  the  Uniform 
Project  Description.  Additional 
information  that  must  be  included  is 
described  below. 

Criterion  1 :  Approach  (Maximum  35 
Points) 

Discuss  the  criteria  to  be  used  to 
evaluate  the  results,  and  explain  the 
methodology  that  will  be  used  to 
determine  if  the  needs  identified  and 
discussed  are  being  met  and  if  the 
results  and  benefits  identified  are  being 
achieved.  Applicants  are  expected  to 
present  a  plan  that  (1)  reflects  an 
understanding  of  the  characteristics, 
needs  and  services  currently  available  to 
the  targeted  population;  (2)  provides 


services  that  directly  address  the  needs 
of  the  target  population;  (3)  is  evidence- 
based  and  grounded  in  theory  and 
practice;  (4)  is  appropriate  and  feasible; 
and  (5)  can  be  reliably  evaluated. 
The  applicant  must: 

(1)  Outline  a  plan  of  action  pertaining 
to  the  scope  and  detail  on  how  the 
proposed  work  will  be  accomplished  for 
each  project.  Define  goals  and  specific 
measurable  objectives  for  the  project  (8 
points); 

(2)  Identify  the  kinds  of  data  to  be 
collected  and  maintained,  and  discuss 
the  criteria  to  be  used  to  evaluate  the 
results  and  success  of  the  project. 
Describe  how  the  proposed  project  will 
be  evaluated  to  determine  the  extent  to 
which  it  has  achieved  its  stated  goals 
and  objectives;  and  whether  the 
methods  of  evaluation  include  the  use 
of  performance  measures  that  are  clearly 
related  to  the  intended  outcome  of  the 
project  (8  points); 

(3)  Describe  any  unusual  featiires  of 
the  project,  such  as  design  or 
technological  innovation,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement  (5  points); 

(4)  Provide  for  each  assistance 
program  quantitative  projects  of  the 
accomplishments  to  be  achieved,  if 
possible.  When  accomplishments 
cannot  be  quantified,  activities  should 
be  listed  in  chronological  order  to  show 
the  schedule  of  accomplishments  and 
their  target  date  (4  points); 

(5)  Describe  the  products  to  be 
developed  during  the  implementation  of 
the  proposed  project.  This  can  include 
questionnaires,  interview  guides,  data 
collection  instruments,  software, 
internet  applications,  reports,  article 
outcomes  and  evaluation  results.  Also 
present  a  dissemination  plan  for 
conveying  the  information  (4  points); 

(6)  Cite  factors  which  might  accelerate 
or  decelerate  the  work  and  provide 
reasons  for  taking  this  approach  as 
opposed  to  others  (3  points);  and 

(7)  List  each  organization,  operator, 
consultant,  or  other  key  individual  who 
will  work  on  the  project  along  with  a 
short  description  of  the  nature  of  their 
effort  of  contribution  (3  points). 

Criterion  2:  Objectives  and  Need  for 
Assistance  (Maximum  25  Points) 

The  application  must  describe  the 
context  of  the  proposed  demonstration 
project,  including  the  geographic 
location,  environment,  magnitude  and 
severity  of  the  problem(s)  to  be  solved 
and  the  needs  to  be  addressed. 

The  applicant  must: 

(1)  Demonstrate  the  need  for  the 
assistance  and  state  the  principal  and 
subordinate  objectives  for  the  project 
(10  points); 
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(2)  Pinpoint  any  relevant  physical, 
economic,  social,  financial, 
institutional,  or  other  problems 
requiring  a  solution  (5  points); 

(3)  Provide  supporting  documentation 
or  other  testimonies  bom  concerned 
interests  other  than  the  applicant  (5 
points); 

(4)  Provide  any  relevant  data  based  on 
planning  studies  (4  points);  and 

(5)  Provide  maps  and  other  graphic 
aids  (1  point). 

Criterion  3:  Results  or  Benefits  Expected 
(Maximum  20  Points) 

Identify  results  and  benefits  to  be 
derived.  The  anticipated  contribution  to 
policy,  practice,  theory  and  research 
should  be  indicated. 

The  applicant  must: 

(1)  Clearly  describe  project  benefits 
and  results  as  they  relate  to  the 
objectives  of  the  project  (10  points);  and 

(2)  Provide  information  as  to  the 
extent  to  which  the  project  will  build  on 
current  theory,  research,  evaluation  and 
best  practices  to  contribute  to  increased 
knowledge  and  understanding  of  the 
problems,  issues  or  effective  strategies 
and  practices  in  family  support  (10 
points). 

Criterion  4:  Organizational  Profile  (15 
Points) 

This  section  should  consist  of  a  brief 
(two  to  three  pages)  background 
description  of  how  the  applicant 
organization  (or  the  unit  within  the 
organization  that  will  have 
responsibility  for  the  project)  is 
structured,  the  types  and  quantity  of 
services,  and  the  research  and 
management  capabilities  it  possesses. 
Applicants  need  to  demonstrate  that 
they  have  the  capacity  to  implement  the 
proposed  project.  Capacity  includes  (1) 
experience  with  similar  projects;  (2) 
experience  with  the  target  population; 
t3)  qualifications  and  experience  of  the 
project  leadership;  (4)  commitment  to 
developing  sustaining  work  among  key 
stakeholders;  (5)  experience  and 
commitment  of  any  proposed 
consultants  and  subcontractors;  and  (6) 
appropriateness  of  the  organizational 
structiu-e,  including  its  management 
information  system,  to  carry  out  the 
project. 

The  applicant  must: 

(1)  Identify  the  background  of  the 
project  director/principal  investigator 
and  key  project  staff  (including  name, 
address,  and  training,  educational 
■  background  and  other  qualifying 
experience)  and  the  experience  of  the 
organization  to  demonstrate  the 
applicant's  abilify  to  effectively  and 
efficiently  administer  this  project; 
present  brief  resumes  (4  points); 


(2)  Provide  a  brief  background 
description  of  how  the  applicant 
organization  is  organized,  the  types  and 
quantity  of  services  it  provides,  and  the 
research  and  management  capabilities  it 
possesses  (4  points); 

(3)  Describe  the  competence  of  the 
project  team  and  its  demonstrated 
ability  to  produce  a  final  product  that  is 
readily  comprehensible  and  usable  (3 
points);  and 

(4)  Provide  an  organization  chart 
showing  the  relationship  of  the  project 
to  the  current  organization  (2  points). 

Criterion  5:  Budget  and  Budget 
Justification  (5  Points) 

Applicants  are  expected  to  present  a 
budget  with  reasonable  project  costs, 
appropriately  allocated  across 
component  areas,  and  sufficient  to 
accomplish  the  objectives.  The  dollar 
amount  requested  must  be  fully  justified 
and  documented. 

Applications  must  provide  a  narrative 
budget  justification  that  describes  how 
the  categorical  costs  are  derived  and 
discuss  the  reasonableness  and 
appropriateness  of  the  proposed  costs. 
Line  item  allocations  and  justifications 
are  required  for  Federal  funds. 

Applicants  have  the  option  "of 
omitting  the  Social  Security  Numbers 
and  specific  salary  rates  of  the  proposed 
project  personnel  from  the  two  copies 
submitted  with  the  original  applications 
to  ACF.  For  purposes  of  the  outside 
review  process,  applicants  may  elect  to 
summarize  salary  information  on  the 
cbpies  of  their  application.  All  salary 
information  must,  however,  appear  on 
the  signed  original  application  for  ACF. 

The  applicant  must: 

(1)  Discuss  and  justify  the  costs  of  the 
proposed  project  which  are  reasonable 
and  programmaflfcally  justified  in  view 
of  the  activities  to  be  conducted  and  the 
anticipated  results  and  benefits  (3 
points);  and 

(2)  Describe  the  fiscal  control  and 
accounting  procedures  that  will  be  used 
to  ensure  prudent  use,  proper 
disbursement,  and  accurate  accoimting 
of  funds  received  under  this  program 
announcement  (2  points). 

Applicable  Administrative  Regulations 

Applicable  administrative  regulations 
include  45  CFR  part  74, — Uniform 
Administrative  Requirements  for 
Awards  and  Subawards  to  Institutions 
of  Higher  Education,  Hospitals,  Other 
Non-profit  Organizations,  and 
Commercial  Organizations;  and  Certain 
Grants  and  Agreements  with  States, 
Local  Governments  and  Indian  Tribal 
Goveminents  and  45  CFR  part  92 — 
Uniform  Administrative  Requirements 


for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments. 

Part  V.  Instnictioiis  for  the 
Development  and  Submission  of 
Applications 

This  Part  contains  information  and 
instructions  for  submitting  applications 
in  response  to  this  announcement. 
Application  forms  and  other  materials 
can  be  obtained  by  any  of  the  following 
methods:  from  Car  la  R.  Brown,  ADD, 
370  L'Enfant  Promenade  SW., 
Washington,  DC  20447,  (202)  690-8332; 
http://  www.acf.dhhs.gov/progjxims/ 
add;  or  from  add@acf.dhhs.gov.  Please 
copy  and  use  these  forms  in  submitting 
an  application. 

Potential  applicants  should  read  tliis 
section  carefully  in  conjunction  with 
the  information  contained  in  the 
program  description  in  Part  fV  of  this 
announcement. 

A.  Required  Notification  of  the  State 
Single  Point  of  Contact  (SPOC) 

This  program  is  covered  nmder 
Executive  Order  12372, 
Intergovernmental  Review  of 
Department  of  Health  and  Human 
Services  Program  and  Activities.  Under 
this  Order,  States  may  design  their  own 
process  for  reviewing  and  commenting 
on  proposed  Federal  assistance  under 
covered  programs.  Note:  State/Territory 
participation  in  the  intergovernmental 
review  process  does  not  signify 
applicant  eligibility  for  financial 
assistance  under  a  program.  A  potential 
applicant  must  meet  the  eligibility 
requirements  of  the  program  for  which 
it  is  applying  prior  to  submitting  an 
application  to  its  single  point  of  contact 
(SPOC),  if  applicable,  or  to  ACF. 

All  States  and  Territories,  except 
Alabama,  Alaska,  Arizona,  Colorado, 
Connecticut,  Hawaii,  Idaho.  Indiana, 
Kansas,  Louisiana,  Massachusetts. 
Minnesota,  Montana,  Nebraska,  New 
Jersey,  Ohio,  Oklahoma,  Oregon,  Palau, 
Pennsylvania,  South  Dakota,  Tennessee, 
Vermont,  Virginia,  Washington  and 
Wyoming,  have  elected  to  participate  in 
the  Ejcecutive  Order  process  and  have 
established  a  State  Single  Point  of 
Contact  (SPOC).  Applicants  bora  these 
jurisdictions,  or  for  projects 
administered  by  Federally  recognized 
Indian  Tribes,  need  not  take  any  action 
regarding  E.O.  12372.  Otherwise, 
applicants  should  contact  their  SPOCs 
as  soon  as  possible  to  alert  them  of  the 
potential  applications  and  to  receive 
any  necessary  instructions. 

Applicants  must  submit  all  required 
materials  to  the  SPOC  as  soon  as 
possible.  This  v\rill  enable  the  program 
office  to  obtain  and  to  review  SPOC 
comments  as  part  of  the  award  process. 


46194 


Federal  Register /Vol.  68.  No.  150 /Tuesday.  August  5,  2003  /  Notices 


It  is  imperative  that  an  applicant 
submits  all  required  materials  and 
indicate  the  date  of  the  submittal  (or 
date  SPOC  m  as  contacted,  if  no 
submittal  is  -equired)  on  the  SF  424, 
item  16a. 

Under  45  CFR  100.8(a)(2).  a  SPOC  has 
60  days  from  the  application  due  date 
to  comment  )n  proposed  new  or 
competing  continuation  awards.  These 
comments  arte  reviewed  as  part  of  the 
award  procei  s.  Failure  to  notify  the 
SPOC  can  res  ult  in  delays  in  awarding 
grants. 

SPOCs  are  encouraged  to  eliminate 
the  submissii  »n  of  routine  endorsements 
as  official  rec  ommendations. 
Additionally  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  con  ments  and  those  Official 
State  process  recommendations  that 
may  trigger  tl  le  "accommodate  or 
explain"  rule 

When  com  nents  are  submitted 
directly  to  A(  '.F,  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Servi  :es.  Administration  for 
Children  and  Families.  Office  of  Grants 
Management.  370  L'Enfant  Promenade. 
SW.,  8th  Flocr,  Washington.  DC  20447. 
Attn:  93.618.  (\DD— Training  and 
Technical  Asi  listance  To  Improve  Voting 
Access  for  Pe  )ple  with  Disabilities. 

Contact  infi  )rmation  for  each  State's 
SPOC  is  founi  1  at  the  ADD  Web  site 
[http://www.  i\cf. dhhs.gov/progmms/ 
add)  or  by  coi  itacting  Carla  R.  Brown. 
ADD.  370  L'E  ifant  Promenade  SW., 
Washington.  1  )C,  20447,  (202)  690-8332. 
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Sheet 
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hem  3.  "Date  Received  By  State" — 
State  use  only  (if  applicable). 

hem  4.  "Date  Received  by  Federal 
Agency" — Leave  blank. 
Item  5.  "Applicant  Information". 
"Legal  Name" — Enter  the  legal  name 
of  applicant  organization.  For 
applications  developed  jointly,  enter  the 
name  of  the  lead  organization  only. 
There  must  be  a  single  applicant  for 
each  application. 

"Organizational  Unit"— Enter  the 
name  of  the  primary  unit  within  the 
applicant's  organization  that  will 
actually  carry  out  the  project  activity. 
Do  not  use  the  name  of  an  individual  as 
the  applicant.  If  this  is  the  same  as  the 
applicant  organization,  leave  the 
organizational  unit  blank. 

"Address" — Enter  the  complete 
address  that  the  organization  actually 
uses  to  receive  mail,  since  this  is  the 
address  to  which  all  correspondence 
will  be  sent.  Do  not  include  both  street 
address  and  P.O.  Box  number  unless 
both  must  be  used  in  mailing. 

"Name  and  telephone  number  of  the 
person  to  be  contacted  on  matters 
involving  this  application  (give  area 
code)" — Enter  the  full  name  (including 
academic  degree,  if  applicable)  and 
telephone  number  of  a  person  who  can 
respond  to  questions  about  the 
application.  This  person  should  be 
accessible  at  the  address  given  here  and 
will  receive  all  correspondence 
regarding  the  application. 

hem  6.  "Employer  Identification 
Number  (EIN)"— Enter  the  employer 
identification  number  of  the  applicant 
organization,  as  assigned  by  the  Internal 
Revenue  Service,  including,  if  known, 
the  Central  Registry  System  suffix. 

hem  7.  "Type  of  Apphcant"— Self- 
explanatory.  .^,1, 

hem  8.  "Type  of  Application" — 
Preprinted  on  the  form. 

Item  9.  "Name  of  Federal  Agency"— 
Preprinted  on  the  form. 

Item  10.  "Catalog  of  Federal  Domestic 
Assistance  Number  and  Title"— Enter 
the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  number  assigned  to 
the  program  under  which  assistance  is 
requested  and  its  title. 

Item  11.  "Descriptive  Title  of 
Applicant's  Project"— Enter  the  project 
title.  The  title  is  generally  short  and  is 
descriptive  of  the  project,  not  the 
priority  area  title. 

Item  12.  "Areas  Affected  by 
Project" — Enter  the  governmental  imit 
where  significant  and  meaningful 
impact  could  be  observed.  List  only  the 
largest  unit  or  units  affected,  such  as 
State,  county,  or  city.  If  an  entire  unit 
is  affected,  list  it  rather  than  subunits. 


hem  13.  "Proposed  Project"— Enter 
the  desired  start  date  for  the  project  and 
projected  completion  date. 

hem  14.  "Congressional  District  of 
Applicant/Project"— Enter  the  number 
of  the  Congressional  district  where  the 
applicant's  principal  office  is  located 
and  the  number  of  the  Congressional 
district(s)  where  the  project  will  be 
located.  If  Statewide,  a  multi-State 
effort,  or  nationwide,  enter  "00." 
hem  15.  Estimated  Funding  Levels. 
In  completing  15a  through  15f,  the 
dollar  amounts  entered  should  reflect, 
for  a  12  month  project  period,  the  total 
amount  requested. 

Item  15a.  Enter  the  amount  of  Federal 
funds  requested  in  accordance  with  the 
preceding  paragraph.  This  amoimt 
should  be  no  greater  than  the  maximum 
amount  specified  in  the  priority  area 
description. 

hems  15b-e.  Enter  the  amount(s)  of 
funds  from  non-Federal  sources  that 
will  be  contributed  to  the  proposed 
project.  Items  b-e  are  considered  cost 
sharing  or  "matching  funds."  The  value 
of  third  party  in-kind  contributions 
should  be  included  on  appropriate  lines 
as  applicable.  For  more  information 
regarding  funding  as  well  as  exceptions  ' 
to  these  rules,  see  Part  HI,  Sections  C 
andD. 

hem  15 f  Enter  the  estimated  amount 
of  program  income,  if  any,  expected  to 
be  generated  from  the  proposed  project. 
Do  not  add  or  subtract  this  amount  from 
the  total  project  amoimt  entered  under 
item  15g.  Describe  the  nature,  source 
and  anticipated  use  of  this  program 
income  in  the  Project  Narrative 
Statement. 

Item  15g.  Enter  the  sum  of  items  15a- 
15e. 

Item  16a.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  Yes."— Enter  the  date  the 
applicant  contacted  the  SPOC  regarding 
this  application.  Select  the  appropriate   ' 
SPOC  from  the  listing  provided  online 
at  www.whitehouse.gov/omb/grants/ 
spoc.html.  The  review  of  the  application 
is  at  the  discretion  of  the  SPOC.  The 
SPOC  will  verify  the  date  noted  on  the 
application. 

Item  16b.  "Is  Application  Subject  to 
Review  By  State  Executive  Order  12372 
Process?  No." — Check  the  appropriate 
box  if  the  application  is  not  covered  by 
E.O.  12372  or  if  the  program  has  not 
been  selected  bv  the  State  for  review. 

Item  17.  "Is  the  Applicant  Delinquent 
on  any  Federal  Debt?"— Check  the 
appropriate  box.  This  question  applies 
to  the  applicant  organization,  not  the 
person  who  signs  as  the  authorized 
representative.  Categories  of  debt 
include  audit  disallowances,  loans  and 
taxes. 
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Item  18.  "To  the  best  of  my 
knowledge  and  belief,  all  data  in  this 
application/preapplication  are  true  and 
correct.  The  document  has  been  duly 
authorized  by  the  governing  body  of  the 
applicant  and  the  applicant  will  comply 
with  the  attached  assurances  if  the 
assistance  is  awarded." — To  be  signed 
by  the  authorized  representative  of  the 
applicant.  A  copy  of  the  governing 
body's  authorization  for  signature  of  this 
application  by  this  individual  as  the 
official  representative  must  be  on  file  in 
the  applicant's  office,  and  may  be 
requested  from  the  applicant. 

Item  18a-c.  "Typed  Name  of 
Authorized  Representative,  Title, 
Telephone  Number" — Enter  the  name, 
title  and  telephone  number  of  the 
authorized  representative  of  the 
applicant  organization. 

hem  18d.  "Signature  of  Authorized 
Representative"  — Signature  of  the 
authorized  representative  named  in  Item 
18a.  At  least  one  copy  of  the  application 
must  have  an  original  signature.  Use 
colored  ink  (not  black)  so  that  the 
original  signature  is  easily  identified. 

hem  18e.  "Date  Signed"— Enter  the 
date  the  application  was  signed  by  the 
authorized  representative. 

2.  SF  424A— Budget  Information— Non- 
Construction  Programs 

This  is  a  form  used  by  many  Federal 
agencies.  For  this  application,  Sections 
A,  B,  C,  E  and  F  are  to  be  completed. 
Section  D  does  not  need  to  be 
completed. 

Sections  A  and  B  should  include  the 
Federal  as  well  as  the  non-Federal 
funding  for  the  proposed  project 
covering  (1)  the  total  project  period  of 
17  months  or  less  or  (2)  the  first  year 
budget  period,  if  the  proposed  project 
period  exceeds  15  months. 

Section  A — Budget  Summary.  This 
section  includes  a  summary  of  the 
budget.  On  line  5,  enter  total  Federal 
costs  in  column  (e)  and  total  non- 
Federal  costs  (none  for  these  projects), 
including  third  party  in-kind 
contributions,  but  not  program  income, 
in  column  (f).  Enter  the  total  of  (e)  and 
(f)  in  column  (g). 

Section  B — Budget  Categories.  This 
budget,  which  includes  the  Federal  as 
well  as  non-Federal  funding  for  the 
proposed  project  (none  for  these 
projects),  covers  the  total  project  period 
of  12  months  or  less.  It  should  relate  to 
item  15g.  total  funding,  on  the  SF  424. 
Under  column  (5),  enter  the  total 
requirements  for  funds  (Federal  and 
non-Federal  [none])  by  object  class 
category. 

A  separate  budget  justification  should 
be  included  to  fully  explain  and  justify 
major  items,  as  indicated  below.  The 


types  of  information  to  be  included  in 
the  justification  are  indicated  under 
each  category.  For  multiple  year 
projects,  it  is  desirable  to  provide  this 
information  for  each  year  of  the  project. 
The  budget  justification  should 
immediately  follow  the  second  page  of 
the  SF  424A. 

Persormel — Line  6a.  Enter  the  total 
costs  of  salaries  and  wages  of  applicant/ 
grantee  staff.  Do  not  include  the  costs  of 
consultants;  this  should  be  included  on 
line  6h,  "Other." 

Justification:  Identify  the  principal 
investigator  or  project  director,  if 
known.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  Che  individual  annual  salaries, 
and  the  cost  to  the  project  (both  Federal 
and  non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Fringe  Benefits — Line  6b.  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate. 

Justification:  Provide  a  break-down  of 
amounts  and  percentages  that  comprise 
fringe  benefit  costs,  such  as  health 
insurance,  FICA,  retirement  insurance, 
etc. 

Travel — 6c.  Enter  total  costs  of  out-of- 
town  travel  (travel  requiring  per  diem) 
for  staff  of  the  project.  Do  not  enter  costs 
for  consultant's  travel  or  local 
transportation,  which  should  be 
included  on  Line  6h,  "Other." 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay, 
transportation  costs  and  subsistence 
allowances. 

Equipment — Line  6d.  Enter  the  total 
costs  of  all  equipment  to  be  acquired  by 
the  project.  For  state  and  local 
governments,  including  Federally 
recognized  Indian  Tribes,  "equipment" 
is  tangible,  non-expendable  personal 
property  having  a  useful  life  of  more 
than  one  year  and  acquisition  cost  of 
$5,000  or  more  per  unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
justified.  The  equipment  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  have  the  equipment  or  a 
reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Supplies — Line  6e.  Enter  the  total 
costs  of  all  tangible  expendable  personal 
property  (supplies)  other  than  those 
included  on  Line  6d. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 

Contractual — Line  6f.  Enter  the  total 
costs  of  all  contracts,  including  (1) 
procurement  contracts  (except  those 


which  belong  on  other  lines  such  as 
equipment,  supplies,  etc.)  and  (2) 
contracts  with  secondary  recipient 
organizations,  including  delegate 
agencies.  Also  include  any  contracts 
with  organizations  for  the  provision  of 
technical  assistance.  Do  not  include 
payments  to  individuals  on  this  line.  If 
the  name  of  the  contractor,  scope  of 
work,  and  estimated  total  costs  are  not 
available  or  have  not  been  negotiated, 
include  on  Line  6h,  "Other." 

Justification:  Attach  a  list  of 
contractors,  indicating  the  names  of  the 
organizations,  the  purposes  of  the 
contracts,  and  the  estimated  dollar 
amounts  of  the  awards  as  part  of  the 
budget  justification.  Whenever  the 
applicant/grantee  intends  to  delegate 
part  or  the  entire  program  to  another 
agency,  the  applicant/grantee  must 
complete  this  section  (Section  B.  Budget 
Categories)  for  each  delegate  agency  by 
agency  title,  along  with  the  supporting 
information.  The  total  cost  of  all  such 
agencies  will  be  part  of  the  amount 
showrn  on  Line  6f.  Provide  backup 
documentation  identifying  the  name  of 
contractor,  purpose  of  contract,  and 
major  cost  elements. 

Construction — Line  6g.  Not 
applicable.  New  construction  is  not 
allowable. 

Other — Line  6h.  Enter  the  total  of  all 
other  costs.  Where  applicable,  such 
costs  may  include,  but  are  not  limited 
to:  Insurance;  medical  and  dental  costs; 
noncontractual  fees  and  travel  paid 
dfrectly  to  individual  consultants;  local 
transportation  (all  travel  which  does  not 
require  per  diem  is  considered  local 
travel);  space  and  equipment  rentals: 
printing  and  publication;  computer  use; 
training  costs,  including  tuition  and 
stipends;  training  service  costs, 
including  wage  payments  to  individuals 
and  supportive  service  payments;  and 
staff  development  costs.  Note  that  costs 
identified  as  "miscellaneous"  and 
"honoraria"  are  not  allowable. 

Justification:  Specify  the  costs 
included. 

Total  Direct  Charges — Line  6i.  Enter 
the  total  of  Lines  6a  through  6h. 

Indirect  Charges — 6/.  Enter  the  total 
amoimt  of  indirect  charges  (costs).  If  no 
indirect  costs  are  requested,  enter 
"none."  Generally,  this  line  should  be 
used  when  the  applicant  (except  local 
governments)  has  a  current  indirect  cost 
rate  agreement  approved  by  the 
Department  of  Health  and  Human 
Services  or  another  Federal  agency. 

Local  and  State  governments  should 
enter  the  amount  of  indirect  costs 
determined  in  accordance  with  DHHS 
requirements.  When  an  indirect  cost 
rate  is  requested,  these  costs  are 
included  in  the  indirect  cost  pool  and 
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should  not  bq  charged  again  as  direct 
costs  to  the  gfant. 

In  the  case  bf  training  grants  to  other 
than  State  or  joccd  governments  (as 
defined  in  title  45,  Code  of  Federal 
Regulations,  part  74),  the  Federal 
reimbursemei  it  of  indirett  costs  will  be 
limited  to  the  lesser  of  the  negotiated  (or 
actual]  indire  rt  cost  rate  or  8  percent  of 
the  amoiuit  al  lowed  for  direct  costs, 
exclusive  of  any  equipment  charges, 
rental  of  spac  !,  tuition  and  fees,  post- 
doctoral train  ng  allowances, 
contractual  iti  sms,  and  alterations  and 
renovations. 

For  training  grant  applications,  the 
entry  under  11  ae  6j  should  be  the  total 
indirect  costs  being  charged  to  the 
project.  The  F  ederal  share  of  indirect 
costs  is  calcul  ited  as  shown  above.  The 
applicant's  sh  ire  is  calculated  as 
follows: 


(a)  Calculate 
by  applying  the 
cost  rate  to  the 
Federal)  direct 

(b)  Calculate 
costs  (b*)  at  8 
for  total  project 
direct  costs  exc 
charges,  rental 
post-doctoral 
contractual  iten^s 
renovations 

(c)  Subtract  (l^) 
is  what  the  appi 
matching  cost  c 


I  Dtal  project  indirect  costs  (a*) 
J  applicant's  approved  indirect 
I  Qtal  project  (Federal  and  non- 
( osts. 

e  Federal  share  of  indirect 
percent  of  the  amount  allowed 
Federal  and  non-Federal) ' 
siveof  any  equipment     * 
c  f  space,  tuition  and  fees. 
tr<  ining  allowances, 
and  alterations  and 


Justification 
indirect  cost 
subject  to  the 
reimbiu-semen 
training  grants 

Total— Ldne 
amounts  of  1 

Program 
estimated 
expected  to  be 
project.  Do  not 
amount  from 

Justification 
source,  and  an 
income  in  the 
Statement. 

Section 
This  section 
non-Federal 
applied  to  the 
information  or 
In-kind 
45  of  the  Code 
Parts  74.51  anc 
services  which 
project  or  ^ 
contributed  by 
without  charge 
subgrantee,  or 
under  the  grani 

Justification 
kind 


prog  am 


from  (a*).  The  remainder 
cant  can  claim  as  part  of  it^ 
intribution.  • 


Enclose  a  copy  of  the 
rite  agreement.  Applicants 
'.  imitation  on  the  Federal 
of  indirect  costs  for 
should  specify  this. 
Sk.  Enter  the  total 
injs  6i  and  6j. 
Inc  7/ne — Line  7.  Enter  the 
amo  int  of  income,  if  any, 
generated  from  this 
add  or  subtract  this 
the  total  project  amount. 
Describe  the  natiu'e, 
icipated  use  of  program 
'rogram  Narrative 


C — /  Ion-Federal  Resources. 
sqmmarizes  the  amounts  of 
that  will  be 
;rant.  Enter  this 
line  12  entitled  "Totals." 
contrit  utions  are  defined  in  title 
of  Federal  Regulations, 
92.24,  as  "property  or 
benefit  a  grant-supported 

and  which  are 
non-Federal  third  parties 
to  the  grantee,  the 
cost-type  contractor 
or  subgrant." 
Describe  third  party  in- 
contributi  ans,  if  included. 


Section  D — Forecasted  Cash  Needs. 
Not  applicable. 

Section  E— Budget  Estimate  of  Federal 
Funds  Needed  for  Balance  of  the 
Project.  This  section  should  only  be 
completed  if  the  total  project  period 
exceeds  17  months. 

Totals — Line  20.  For  projects  that  will 
have  more  than  one  budget  period,  enter 
the  estimated  required  Federal  funds  for 
the  second  budget  period  (months  13 
through  24)  under  column  "(b)  First."  If 
a  third  budget  period  will  be  necessary, 
enter  the  Federal  funds  needed  for 
months  25  through  36  under  "(c) 
Second."  Columns  (d)  and  (e)  are  not 
applicable  in  most  instances,  since  ACF 
funding  is  almost  always  limited  to  a 
three-year  maximum  project  period. 
They  should  remain  blank. 

Section  F — Other  Budget  Information. 

Direct  Charges — Line  21.  Not 
applicable. 

Indirect  Charges — Line  22.  Enter  the 
type  of  indirect  rate  (provisional, 
predetermined,  final  or  fixed)  that  will 
be  in  effect  during  the  funding  period, 
the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

3.  Project  Summary/ Abstract 

Clearly  mark  this  separate  page  with 
the  applicant  name  as  shown  in  item  5 
of  the  SF  424,  the  priority  area  number 
as  showil  at  the  top  of  the  SF  424,  and 
the  title  of  the  project  as  shown  in  item 
11  of  the  SF  424.  The  summary 
description  should  not  exceed  300 
words.  These  300  words  become  part  of 
the  computer  database  on  each  project. 

Provide  a  summary  description  that 
accurately  and  concisely  reflects  the 
proposal.  The  summary  should  describe 
the  objectives  of  the  project,  the 
approaches  to  be  used  and  the  expected 
outcomes.  The  description  should  also 
include  a  list  of  major  products  that  will 
result  fi-om  the  proposed  project,  such 
as  software  packages,  materials, 
management  procedures,  data  collection 
instruments,  training  packages,  or 
videos  (please  note  that  audiovisuals 
must  be  closed  captioned  and  audio 
described).  The  project  sumjnary 
description,  together  with  the 
information  on  the  SF  424,  will 
constitute  the  project  "abstract."  This  is 
a  major  source  of  information  about  the 
proposed  project  and  is  usually  the  first 
part  of  the  application  that  the 
reviewers  read  in  evaluating  the 
application. 

4.  Project  Description 

The  Project  Description  is  a  very 
important  part  of  an  application.  It 
should  be  clear,  concise,  and  address 
the  specific  requirements  mentioned 


under  the  priority  area  description  in 
Part  rV.  The  narrative  should  also 
provide  information  concerning  how  the 
application  meets  the  evaluation 
criteria,  using  the  following  headings: 

(a)  Objectives  and  Need  for 
Assistance; 

(b)  Results  and  Benefits  Expected; 

(c)  Approach;  and 

(d)  Organization  Profile 

(e)  Budget  and  Budget  Justification 
The  specific  information  to  be 

included  under  each  of  these  headings 
is  described  in  Section  E  of  Part  III, 
General  Instructions  for  the  Uniform 
Project  Description,  and  imder  Part  IV, 
and  Evaluation  Criteria. 

The  narrative  should  be  typed  double- 
spaced  on  a  single-side  of  an  SVz"  x  11' 
plain  white  paper,  with  1"  margins  on 
all  sides,  using  black  print  no  smaller 
than  12  pitrfi  or  12  point  size.  All  pages 
of  the  narrative  (including  charts, 
references/footnotes,  tables,  maps, 
exhibits,  etc.)  must  be  sequentially 
numbered,  beginning  with  "Objectives 
and  Need  for  Assistance"  as  page 
niunber  one.  Applicants  should  not 
submit  reproductions  of  larger  size 
paper,  reduced  to  meet  the  size 
requirement. 

The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  25 
pages.  This  will  be  strictly  enforced.  A 
page  is  a  single  side  of  an  8Vz"  xlVs 
sheet  of  paper.  Applicants  are  requested 
not  to  send  pamphlets,  brochures  or 
other  printed  material  along  with  their 
application  as  these  pose  copying 
difficulties.  These  materials,  if 
submitted,  will  not  be  included  in  the 
review  process  if  they  exceed  the  25- 
page  limit.  Each  page  of  the  application 
will  be  counted  to  determine  the  total 
length. 

5.  Part  V —  Assiuances/Certifications 

Applicants  must  provide  a 
certification  concerning  lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  applicants  should  furnish  an 
executed  copy  of  the  lobbying 
certification  (approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0348-0046).  Applicants  must 
sign  and  retiun  the  certification  with 
their  application. 

Applicants  must  make  the  appropriate 
certification  of  their  compliance  with 
the  Drug-Free  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application,  applicants  are  providing 
the  certification  and  need  not  mail  back 
the  certification  with  the  application. 

Applicants  must  make  the  appropriate 
certification  that  they  are  not  presently 
debarred,  suspended  or  otherwise 
ineligible  for  the  award.  By  signing  and 
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submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 

Applicant  must  also  understand  that 
they  will  be  held  accountable  for  the 
smoking  prohibition  included  within 
Pub.  L.  103-227,  Part  C  Environmental 
Tobacco  Smoke  (also  known  as  the  Pro- 
Children's  Act  of  1994).  A  copy  of  the 
Federal  Register  notice  which 
implements  the  smoking  prohibition  is 
included  with  the  forms.  By  signing  and 
submitting  the  application,  applicants 
are  providing  the  certification  and  need 
not  mail  back  the  certification  with  the 
application.  Copies  of  these  assiuances/ 
certifications  can  be  obtained  from  the 
ADD  Web  site  [http:// 
www.acf.dhhs.gov/programs/add)  or  by 
contacting  Carla  R.  Brovm,  ADD,  370 
L'Enfant  Promenade  SW.,  Washington, 
DC  20447.  (202)  690-8332.  These  forms 
can  be  reproduced,  as  necessary. 

E.  Checklist  for  a  Complete  Application 

The  checklist  below  is  for  your  use  to 
ensiu-e  that  yoiu'  application  package 
has  been  properly  prepared. 
— One  original,  signed  and  dated 

application,  plus  two  copies. 
— Application  is  from  an  organization 

that  is  eligible  under  the  eligibility 

requirements  defined  in  Part  IV  imder 

Program  Description  and 

Requirements. 
Application  length  does  not  exceed  25 

pages,  unless  otherwise  specified  in 

the  priority  area  description. 

A  complete  application  consists  of  the 
following  items  in  this  order: 
— Application  for  Federal  Assistance 

(SF  424,  REV  4-92); 
— A  completed  SPOC  certification  with 

the  date  of  SPOC  contact  entered  in 

line  16.  page  1  of  the  SF  424  if 

applicable. 
— Budget  Information — Non- 
Construction  Programs  (SF  424A,  REV 

4-92); 
— Budget  justification  for  Section  B — 

Budget  Categories; 
— Proof  of  designation  as  lead  agency; 
— Table  of  Contents; 
— Letter  from  the  Internal  Revenue 

Service,  etc.  to  prove  non-profit 

status,  if  necessary; 
— Copy  of  the  applicant's  approved 

indirect  cost  rate  agreement,  if 

appropriate; 
— Project  Description  (See  Part  m. 

Section  E); 
— Any  appendices/attachments; 
— Assiuances — Non-Construction 

Programs  (Standard  Form  424B,  REV 

4-92); 
— Certification  Regarding  Lobbying; 
— Certification  of  Protection  of  Human 

Subjects,  if  necessary;  and 


— Certification  of  the  Pro-Children  Act 
of  1994  (Environmental  Tobacco 
Smoke),  signature  on  the  application 
represents  certification. 

F.  The  Application  Package 

Each  application  package  must 
include  an  original  and  two  copies  of 
the  complete  application.  Each  copy 
should  be  stapled  securely  (front  and 
back  if  necessary)  in  the  upper  left-hand 
comer.  All  pages  of  the  narrative 
(including  charts,  tables,  maps,  exhibits, 
etc.)  must  be  sequentially  numbered, 
beginning  with  page  one.  In  order  to 
facilitate  handling,  please  do  not  use 
covers,  binders  or  tabs.  Do  not  include 
extraneous  materials  as  attachments, 
such  as  agency  promotion  brochures, 
slides,  tapes,  film  clips,  minutes  of 
meetings,  survey  instnunents  or  articles 
of  incorporation. 

Applicants  have  the  option  of 
omitting  from  the  application  copies 
(not  the  original)  of  specific  salary  rates 
or  amounts  for  individuals  specified  in 
the  application  budget  and  Social 
Security  Numbers,  if  otherwise  required 
for  individuals.  The  copies  may  include 
sununary  salary  information. 

Reporting  Requirements 

The  Grantees  are  required  to  file  the 
Financial  Status  Report  (SF-269)  semi- 
annually and  the  Program  Performance 
Reports  quarterly.  Fimds  issued  under 
these  awards  must  be  accounted  for.  and 
reported  upon,  separately  from  all  other 
grant  activities.  The  official  receipt 
point  for  all  reports  and  correspondence 
is  the  Grants  Officer,  Administration  for 
Children  and  Families.  Office  of  Grants 
Management.  370  L'EnfcUit  Promenade. 
SW.,  8th  Floor.  Washington.  DC  20447- 
0002,  telephone:  (202)  401-2344.  An 
original  and  one  copy  of  each  report 
shall  be  submitted  30  days  of  the  end  of 
each  reporting  period  directly  to  the 
Office  of  Grants  Management. 

A  final  Financial  Status  Report  and 
Program  Performance  Report  shall  be 
due  90  days  after  the  project  expiration 
date  or  termination  of  Federal  budget 
support. 

G.  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13) 

The  Uniform  Project  Description 
information  collection  within  this 
announcement  is  approved  under  the 
Uniform  Project  Description  (0970- 
0139),  Expiration  Date  12/31/2003. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  it  displays  a  ciurently  valid  OMB 
control  number. 

Dated:  July  25,  2003. 
Patricia  Morrissey, 

Commissioner,  Administration  on 

Developmental  Disabilities. 

[FR  Doc.  03-19905  Filed  8-4-^)3;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2002N-051 1  ] 

Thomas  Ronald  Theodore;  Debarment 
Order 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  an 
order  imder  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  permanently 
debarring  Mr.  Thomas  Ronald  Theodore 
from  providiW  services  in  any  capacity 
to  a  person  that  has  an  approved  or 
pending  drug  product  application 
including,  but  not  limited  to,  a  biologies 
license  application.  FDA  bases  this 
order  on  a  finding  that  Mr.  Theodore 
was  convicted  of  a  felony  imder  Federal 
law  for  conduct  relating  to  the 
regulation  of  a  drug  product  under  the 
act.  After  being  given  notice  of  the 
proposed  permanent  debarment  and  his 
opportunity  to  request  a  hearing  within 
the  timeframe  prescribed  by  regulation, 
Mr.  Theodore  failed  to  request  a 
hearing.  Mr.  Theodore's  failure  to 
request  a  hearing  constitutes  a  waiver  of 
his  right  to  a  hearing  concerning  this 
action. 

DATES:  This  order  is  effective  August  5, 
2003. 

ADDRESSES:  Submit  applications  for 
termination  of  debarment  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Swisher,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  March  1,  2002,  the  U.S.  Distiict 
Court  for  the  District  of  Massachusetts 
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judgn  lent 


! coun  s 


1  defi  a 


pn  iti 


entered 
for  nine 
felony  offense  s 
Mr.  Theodore 
artifice  to 
and  property 
fraudulent 
representatioi  s 
arranged  to  s 
drug  identifie  i 
been  manufactured 
the  Bahamas, 
the  drug  shi 
pharmacists 
the  United  States 

As  a  result 
sent  to  Mr.  Thfcodore 
on  December 


against  Mr.  Theodore 
of  mail  fraud,  Federeil 
under  18  U.S.C.  1341. 
devised  a  scheme  and 
ud  and  to  obtain  money 
)y  means  of  false  and 
enses  and 
.  Mr.  Theodore  illegally 

an  unapproved  new 
as  "LK-200"  that  had 
in  Wobum,  MA,  to 
md  then  arranged  to  have 

from  the  Bahamas  to 
hysicians,  and  patients  in 


hip 


pfied 


proposing  to 
Theodore  fron 
any  capacity 
approved  or 
application  i 
to,  a  biologies 
proposal  also 
opportunity 
proposal.  The 
finding,  under 
(c)(2)(A)(ii)  of 
335a(a)(2)(B) 
Theodore  was 
under  Federal 
to  the  regulati 
Theodore  was 
objections  and 
January  3,  200: 
Theodore  a 
debar  and 
hearing.  Mr. 
hearing.  Mr 
although  he 
counts,  an 
this  argument 
applicability  o 
section 
335a(l)(l)(A)) 
person  is  cons 
convicted  of  a 
judgment  of 
against  the 
court,  regardl 
appeal  pendin; 
Theodore's 
constitutes  a 
for  a  hearing 
contentions  co 
In  the  event 
served  as  the 
debarment  are 
order  of 
(See  section 
U.S.C. 


to 
ini:ludi 


far 


app  !al 


306(1)(  )(A) 


and 


that 


■  debarn  ent 


335a(d)(  1)(B){ 


n.  Findings  an< 

Therefore,  th(  s 
Biologies  Evalu  ition 
under  section  3  )6( 
U.S.C.  335a(a)(;  ){B)) 
authority  delegi  ted 
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this  conviction,  FDA 
by  certified  mail 
2002,  a  notice 
f  ermanently  debar  Mr. 
providing  services  in 
a  person  that  has  an 
snding  drug  product 

"ing,  but  not  limited 
icense  application.  The 
I  iffered  Mr.  Theodore  an 
a  hearing  on  the 
proposal  was  based  on  a 
section  306(a)(2)(B)  and 
he  act  (21  U.S.C. 

(c)(2)(A)(ii)).  that  Mr. 
:onvicted  of  a  felony 
aw  for  conduct  relating 
n  of  a  drug  product.  Mr. 
provided  30  days  to  file 
request  a  hearing.  On 
FTDA  received  from  Mr. 
to  the  proposal  to 
notite  of  opportunity  for 
T  leodore  did  not  request  a 
Theodore  argued  that, 
convicted  of  all  felony 
is  pending.  However, 
ails  under  the 
conviction  provision  of 
oftheact(21  U.S.C. 
his  law  states  that  a 
i  iered  to  have  been 
( Timinal  offense  when  a 
CO  iviction  has  been  entered 
person  by  a  Federal  or  State 
of  whether  there  is  an 
.  Therefore,  Mr. 
failure  to  request  a  hearing 
of  his  opportunity 
a  waiver  of  any 
I  iceming  his  debarment, 
the  convictions  that 
is  for  Mr.  Theodore's 
I  eversed  on  appeal,  the 
shall  be  withdrawn. 
30^(d)(3){B)(i)oftheact(2t 
i)).) 


res  3onse  i 


We  S 


ess 


w  uver  I 


Order 

Director,  Center  for 
and  Research, 
a)(2)(B)oftheact(21 
and  under 
to  the  Director  (21 


CFR  5.34(a)),  finds  that  Mr.  Theodore 
has  been  convicted  of  a  felony  under 
Federal  law  for  conduct  relating  to  the 
regulation  of  a  drug  product. 

As  a  result  of  the  foregoing  finding, 
Mr.  Theodore  is  permanently  debarred 
from  providing  services  in  any  capacity 
to  a  person  with  an  approved  or 
pending  drug  product  application.  A 
drug  product  means  a  drug,  including  a 
biological  product,  subject  to  regulation 
under  sections  505,  512,  or  802  of  the 
act  (21  U.S.C.  355,  360b.  or  382),  or 
under  section  351  of  the  Public  Health 
Service  Act  (42  U.S.C.  262).  Any  person 
with  an  approved  or  pending  drug 
product  application  including,  but  not 
limited  to,  a  biologies  license 
application,  who  knowingly  employs  or 
retains  as  a  consultant  or  contractor,  or 
otherwise  uses  the  services  of  Mr. 
Theodore,  in  any  capacity,  during  Mr. 
Theodore's  permanent  debarment,  will 
be  subject  to  civil  money  penalties 
(section  307(a)(6)  of  the  act  (21  U.S.C. 
335b(a)(6))).  If  Mr.  Theodore,  during  his 
permanent  debarment,  provides  services 
in  any  capacity  to  a  person  with  an 
approved  or  pending  drug  product 
application  including,  but  not  limited 
to,  a  biologies  license  application.  Mr. 
Theodore  will  be  subject  to  civil  money 
penalties  (section  307(a)(7)  of  the  act  (21 
U.S.C.  335b(a){7))).  In  addition.  FDA 
will  not  accept  or  review  any 
abbreviated  new  drug  applications 
submitted  by  or  with  the  assistance  of 
Mr.  Theodore  during  Mr.  Theodore's 
permanent  debarment. 

Any  application  by  Mr.  Theodore  for 
termination  of  debarment  under  section 
306(d)(4)  of  the  act  should  be  identified 
with  Docket  No.  2002N-0511  and  sent 
to  the  Division  of  Dockets  Management 
(see  ADDRESSES).  All  such  submissions 
are  to  be  filed  in  four  copies  (§  10.20(a) 
(21  CFR  10.20(a))).  The  public 
availability  of  information  in  these 
submissions  is  governed  by  §  10.20(j). 
Publicly  available  submissions  may  be 
seen  in  the  Division  of  Dockets 
Management  between  9  a.m.  and  4  p.m., 
Monday  through  Friday  (§  10.20(j)(l)). 

Dated:  July  23.  2003. 
Mark  Elengold, 

Deputy  Director  for  Operations.  Center  for 

Biologies  Evaluation  and  Research. 

(FR  Doc.  03-19806  Filed  8-4-03;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003P-0296] 

Romano  Cheese  tor  Manufacturing 
Deviating  From  Identity  Standard; 
Temporary  Permit  for  Marltet  Testing 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  temporary  permit  has  been  issued 
to  Kerry.  Inc..  Eau  Galle  Cheese  Factory, 
and  First  District  Association  jointly  to 
market  test  romano  cheese  for 
manufacturing  that  deviates  from  the 
U.S.  standard  of  identity  for  romano 
cheese  (21  CFR  133.183).  The  purpose 
of  the  temporary  permit  is  to  allow  the 
co-applicants  to  measure  consumer 
acceptance  of  the  product,  identiiy  mass 
production  problems,  and  assess 
commercial  feasibility. 
DATES:  This  permit  is  effective  for  15 
months,  beginning  on  the  date  the  test 
product  is  introduced  or  caused  to  be 
introduced  into  interstate  commerce, 
but  not  later  than  November  3.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ritu 
Nalubola.  Center  for  Food  Safety  and 
Applied  Nutrition  (HFS-820).  Food  and 
Drug  Administration.  5100  Paint  Branch 
Pkwy..  College  Park,  MD  20740,  301- 
436-2371. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  21  CFR  130.17 
concerning  temporary  permits  to 
facilitate  market  testing  of  foods 
deviating  from  the  requirerilents  of  the 
standards  of  identity  issued  imder 
section  401  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  341).  FDA 
is  giving  notice  that  a  temporary  permit 
has  been  issued  jointly  to  Kerry.  Inc., 
352  East  Grand  Ave.,  Beloit,  WI  53511; 
Eau  Galle  Cheese  Factory,  N6765  State 
Hwy.,  Durand,  WI  54736;  and  First 
District  Association,  101  South  Swift 
Ave.,  Litchfield,  MN  55355. 

The  permit  covers  limited  interstate 
marketing  tests  of  products  identified  as 
"Romano  cheese  for  manufacturing 
made  from  cow's  milk."  These  products 
may  deviate  from  the  U.S.  standard  of 
identity  for  romano  cheese  (21  CFR 
133.183)  in  two  ways.  First,  the  product 
is  formulated  using  an  enzyme 
technology  that  fully  cures  the  cheese  in 
2  months  rather  than  5  months  and. 
second,  the  product  is  intended  only  for 
further  manufactimng  into  food 
ingredients.  Except  for  these  two 
deviations,  the  test  product  meets  all  the 
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requirements  of  the  standard.  The 
purpose  of  the  temporary  permit  is  to 
allow  the  co-applicants  to  measure 
consumer  acceptance  of  the  product, 
identify  mass  production  problems,  and 
assess  commercial  feasibility. 

The  permit  provides  for  the  temporary 
marketing  of  a  total  of  9  niillion  pounds 
(4.1  million  kilograms]  of  the  test 
product.  The  test  product  will  be 
manufactured  by  Eau  Galle  Cheese 
Factory  at  N6765  State  Hwy.,  Durand, 
WI  54736  and  by  First  District 
Association  at  101  South  Swift  Ave., 
Litchfield.  MN  55355.  The  test  product 
then  will  be  shipped  to  Kerry,  Inc., 
plants  in  Wisconsin  and  Minnesota, 
where  it  will  be  further  manufactured 
into  food  ingredients.  The  food 
ingredients  will  be  distributed  by  Kerry. 
Inc.,  throughout  the  United  States.  Each 
of  the  ingredients  used  in  the  test 
product  must  be  declared  on  the  labels 
of  the  test  product  as  required  by  the 
applicable  sections  of  21  CFR  part  101. 
The  permit  is  effective  for  15  months, 
beginning  on  the  date  the  food  is 
introduced  or  caused  to  be  introduced 
into  interstate  commerce,  but  not  later 
than  November  3.  2003. 

Dated:  July  17,  2003. 
Christine  Taylor, 

Director.  Office  of  Nutritional  Products, 
Labeling  and  Dietary  Supplements,  Center  for 
Food  Safety  and  Applied  Nutrition. 
[FR  Doc.  03-19805  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  4160-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Drug  Safety  and  Risk  Management 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Drug  Safety  and 
Risk  Management  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  19.  2003.  from  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn.  The  Ballrooms. 
8777  Georgia  Ave.,  Silver  Spring,  MD. 

Contact  Person:  Shalini  Jain,  Center 
for  Drug  Evaluation  and  Research  (HFD- 


21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093)  Rockville, 
MD  20857,  301-  827-7001,  e-mail  at: 
\ains@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1  800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12535. 
Please  call  the  Information  Line  for  up 
to  date  information  on  this  meeting. 
Backgroimd  materials  for  thfs  meeting, 
when  available,  will  be  posted  on  the 
Web  site  1  business  day  before  the 
meeting  at  http://www.fda.gov/ohrms/ 
dockets/ac/acmenu.htm. 

Agenda:  The  committee  will  discuss 
current  screening  methods  to  assess 
sound  alike  and  look  alike  proprietary 
drug  names,  in  order  to  reduce  the 
incidence  of  medication  errors  resulting 
from  look-alike  and  sound-alike  names. 
This  advisory  committee  meeting  is  in 
followup  to  FDA,  Institute  for  Safe 
Medication  Practices,  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America  public 
meeting  on  the  same  subject,  held  on 
June  26.  2003. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  12,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  12.  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kimberly 
Topper  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  July  25.  2003. 

Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-19807  Filed  8-4-^3;  8:45  am) 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1991D-0425] 

Guideline  for  the  Clinical  Evaluation  of 
Analgesic  Drugs;  Withdrawal  of 
Guidance 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  withdrawal. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
withdrawal  of  a  guidance  entitled 
"Guideline  for  the  Clinical  Evaluation  of 
Analgesic  Drugs."  which  was  issued  on 
December  1. 1992.  The  guidance  is 
outdated  and  no  longer  reflects  FDA's 
current  thinking  on  development  of 
analgesic  drugs.  FDA  is  revising  the 
guidance  and  will  issiie  a  draft  for 
public  comment  i^  the  future. 
DATES:  Comments  on  agency  guidances 
are  welcome  at  any  time. 
TOR  FURTHER  INFORMATION  CONTACT: 
Barbara  J.  Gould,  Center  for  Drug 
Evaluation  and  Research  (HFD-550), 
Food  and  Drug  Administration.  5600 
Rockville  Pike.  Rockville,  MD  20850, 
301-827-2504. 

Dated:  July  28,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-19802  Filed  8-1-03;  8:45  ami 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration  > 

New  Annual  "Low-income"  Levels  for 
Various  Health  Professions  and 
Nursing  Programs  Included  in  Titles  VII 
and  Vlil  of  the  Public  Health  Service 
Act 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
new  "low-income"  levels  for  various 
programs  included  in  titles  VII  and  VIII 
of  the  Public  Health  Service  (PHS)  Act, 
which  use  the  U.S.  Census  Bureau  "low- 
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income"  levefc  to  determine  eligibility 
for  program  participation.  The 
Department  periodically  publishes  in 
the  Federal  Register  low-income  levels 
used  to  detem  line  eligibility  for  grants 
and  cooperati'  'e  agreements  to 
institutions  piaviding  training  for  (1) 
disadvantageq  individuals,  (2) 
individuals  frtim  a  disadvantaged 
background,  o  •  (3)  individuals  from 
"low-income"  families. 

supPLEME^^•AH|y  information:  This 
notice  announ  :es  increase  in  income 
levels  intendei  I  for  use  in  determining 
eligibility  for  [  articipation  in  the 
following  prog  rams: 

Advanced  Edu  cation  Nursing  (section 

811) 
Allied  Health  ;  >pecial  Projects  (section 

755) 
Niu-se  Educatii  »n.  Practice  and  Retention 

(section  831 
Dental  Public  iealth  (section  768) 
Faculty  Loan  F  epayment  and  Minority 

Facility  Felli  iwship  Program  (section 

738) 
General  and  Pe  diatric  Dentistry  (section 

747) 
Health  Admini  stration  Traineeships  and 

Special  Projt  cts  (section  769) 
Health  Careers  Opportunity  Program 

(section  739^ 
Loans  For  Disa  ivantaged  Students 

(section  724) 
Scholarships  F  jr  Disadvantaged 

Students  (se<  tion  737) 
Physician  Assi  ;tant  Training  (section 

747) 
Primary  Care  R  3sidency  Training 

(section  747) 
Public  Health  '  raineeships  (section  767) 
Quentin  N.  Bui  dick  Program  for  Rural 

Interdisciplii  lary  Training  (section 

754) 
Residency  Trai  ling  in  Preventive 

Medicine  (sei  :tion  768) 
Public  Health  1  raining  Centers  (section 

766) 
Nursing  Workfc  irce  Diversity  (section 

821) 

These  progra  ns  generally  award 
grants  to  accrec  ited  schools  of 
medicine,  ostec  pathic  medicine,  public 
health,  dentistr  r,  veterinary  medicine, 
optometry,  pha  macy,  allied  health, 
pediatric  medic  ine,  nursing, 
chiropractic,  pv  blic  or  private  nonprofit 
schools  which  ( iffer  graduate  programs 
in  behavioral  hi  alth  and  mental  health 
practice,  and  ot  ler  public  or  private 
nonprofit  healt  i  or  education  entities  to 
assist  the  disad  rantaged  to  enter  and 
graduate  from  h  ealth  professions  and 
nursing  schools ,  Some  programs 
provide  for  the  epayment  of  health 
professions  or  n  ursing  education  loans 
for  disadvantagi  id  students. 


Low-Income  Levels 

The  Department's  poverty  guidelines 
which  were  published  in  the  Federal 
Register  on  Friday,  February  7,  2003  (68 
FR  6456),  are  based  on  poverty 
thresholds  published  by  the  U.S.  Census 
Bureau,  adjusted  annually  for  changes 
in  the  Consiuner  Price  Index.  HRSA  is 
defining  a  "low-income  family"  as  one 
with  an  annual  income  that  is  below 
200  percent 'of  the  Department's  poverty 
guidelines.  The  Secretary  annually 
adjusts  the  low-income  levels  based  on 
the  Department's  poverty  guideline  and 
makes  them  available  to  persons 
responsible  for  administering  the 
applicable  programs.  The  following 
income  figiu-es  will  be  used  for  health 
professions  and  nursing  grant  programs 
funded  in  FY  2004. 


Size  of  parent's  family ' 

Income  ^ 
level 

1  

$17  960 

2 

24,240 
30,520 
36,800 
43,080 
49  360 

3 

4 _ 

5 

6 

7  

55,640 
61  920 

8 

1.  Includes  only  dependents  on  Federal  In- 
come tax  forms. 

2.  Adjusted  gross  income  for  calendar  year 
2002. 

Dated:  July  29,  2003. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  03-19799  Filed  8-4-03;  8:45  am] 

BILLING  CODE  4165-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Supporting  Networks  of  HIV  Care 
Project  Cooperative  Agreements 
(SNHC),  Program  Announcement 
HRSA  03-102,  CFDA  #  93.145B 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  the  availability  of  fiscal  year 
(FY)  2003  Minority  AIDS  hiitiative 
(MAI)  funds  allocated  from  the 
Department  of  Health  and  Human 
Services  General  Management  Fimd  to 
continue  the  Supporting  Networks  of 
HIV  Care  (SNHC)  Project.  The  total 
funding  available  for  the  SNHC  Project 
is  approximately  $2.3  million.  HRSA 
will  award  two  cooperative  agreements 


to  two  separate  organizations  to 
implement  the  SNHC  Project  in 
collaboration  with  the  HRSA  HIV/ AIDS 
Bureau  (HRSA/HAB).  The  purpose  of 
this  announcement  is  to  request  Letters 
of  Intent  to  Apply  and  applications  for 
these  two  cooperative  agreements. 
HRSA  is  requesting  Letters  of  Intent  to 
Apply  in  order  to  estimate  the  number 
of  applications  it  may  receive  and 
thereby  plan  appropriately  for  the 
timely  award  of  these  funds.  Letters  of 
Intent  to  Apply  are  not  required  to 
submit  an  application  and  they  are  not 
binding. 

Background:  The  goal  of  the  SNHC 
Project  is  to  assist  eligible  organizations, 
including  small  to  moderately  sized 
non-profit  organizations  and  faith-  and 
cormnunity-based  organizations 
(F/CBO),  not  currently  directly  funded 
by  HRSA/HAB  for  HIV/ AIDS  service 
delivery  in  their  efforts  to  develop, 
improve,  and  expand  comprehensive 
HIV  primary  care,  treatment  and 
support  service  delivery  in  racial/ethnic 
minority  communities  most  severely 
impacted  by  HIV/ AIDS.  For  the  pm-pose 
of  this  project,  "communities"  refer  to 
both  groups  of  people  [i.e.,  African 
Americans,  substance  abusers,  men  who 
have  sex  with  men)  and  geographic 
areas  [i.e.,  Kansas  City,  MO;  Navajo 
Territory;  Appalachia).  The  term 
"severely  impacted  by  HIV/ AIDS"  is 
defined  as  having  HIV  or  AIDS 
incidence  and  prevalence  rates  above 
the  national  average  within  a  particular 
group  of  people  or  geographic  area.  The 
desired  outcome  of  the  SNHC  Project  is 
to  increase  the  availability,  accessibility, 
and  quality  of  HIV/AIDS-related 
services  in  communities  most  severely 
impacted  by  the  disease. 

Organizations  funded  to  implement 
the  SNHC  Project  will  work  with 
HRSA/HAB  to  achieve  this  goal  and 
outcome  by:  (1)  Identifying  and 
outreaching  to  small  to  moderately  sized 
non-profit  organizations,  including 
F/CBOs;  (2)  assessing  each  eligible 
organization's  commitment  and 
readiness  to  provide  quality  HIV 
primary  care,  treatment  or  support 
services  to  severely  impacted 
communities;  and  (3)  providing 
individualized  long-term  technical 
assistance  designed  to  help  each 
organization  obtain  the  information, 
skills,  and  other  resources  needed  to 
develop,  improve  or  expand  its 
infrastructure  and  capabilities. 
Organizations  funded  to  implement  the 
SNHC  Project  will  respond  to  the  needs 
of  eligible  organizations  through  the 
development  and  provision  of  on-site 
technical  assistance,  regional  intensive 
skills  building  workshops,  instructional 
documents,  referrals  to  local 
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organizations  providing  similar 
assistance,  and  other  resources. 

Eligible  organizations  that  will  receive 
technical  assistance  and  resources 
through  the  SNHC  Project  must:  (1)  Be 
small  to  moderately  sized  non-profit 
organizations,  including  F/CBOs  in  the 
United  States  and  surrounding 
territories  (does  not  include  government 
or  municipal  agencies,  such  as  health 
departments,  schools,  or  public 
hospitals);  (2)  have  a  primary  service 
delivery  site  that  is  physically  located  in 
or  near  a  conununity  whose  residents  at 
risk  for  or  living  with  HIV  are 
predominantly  racial/ethnic  minorities; 
(3)  have  at  least  a  3-year  history  of 
providing  some  primary  health  care  or 
support  service  (e.g.,  HIV  coimseling 
and  testing,  substance  abuse  treatment, 
housing  services,  meals  on  wheels, 
clinical  evaluation,  spiritual  counseling) 
to  racial/ethnic  minority  residents  in  its 
surrounding  community  to  demonstrate 
some  initial  organizational  capacity  for 
service  delivery  and  a  commitment  to 
serving  communities  of  color;  (4) 
commit  to  accomplishing  and  reporting 
progress  on  the  outcomes  of  the  services 
received;  (5)  not  be  directly  funded  by 
the  HRSA  through  the  Ryan  White 
CARE  Act  to  provide  primary  health 
care  or  related  support  services;  and  (6) 
not  have  the  financial  resoiu-ces 
(discretionary  funding)  to  obtain  this 
type  of  assistance  independently. 

HRSA  will  issue  two  cooperative 
agreements  to  two  separate 
organizations  to  provide  assistance  and 
resources  to  eligible  organizations. 
Funded  organizations  will  work  in 
collaboration  with  each  other, 
HRSA/HAB  staff,  and  other  training, 
education  and  capacity  building  efforts. 
Specifically,  the  first  cooperative 
agreement  will  serve  as  an  Assistance 
Coordinator  to:  (1)  identify  and  outreach 
to  small  to  moderately  sized  non-profit 
organizations,  including  F/CBOs,  in  the 
United  States  and  its  surroimding 
territories;  (2)  review  requests  and  select 
a  number  of  eligible  organizations  to 
receive  technical  assistance;  (3)  arrange 
for  assistance  to  be  provided  on-site 
through  qualified  staff,  consultants, 
peers,  mentors,  or  other  local 
organizations;  and  (4)  implement  related 
activities.  The  second  cooperative 
agreement  will  serve  as  a  Resource 
Coordinator  to:  (1)  Provide  intensive 
regional  skills  building  workshops  and 
develop  instructional  materials 
addressing  common  challenges 
experienced  by  small  to  moderately 
sized  non-profit  organizations  moving 
into  HTV  primary  care  service  delivery; 
(2)  identify,  screen  and  make  publicly 
available  pertinent  information  on 
technical  consultants  with  expertise  in 


HTV  primary  care  programs;  (3)  collect 
and  disseminate  useful  resoiu°ces 
regarding  HIV  primary  care  service 
delivery;  and  (4)  implement  related 
activities. 

To  reduce  the  time  and  resources 
associated  with  project  start-up, 
HRSA/HAB  will  encoiu'age  funded 
organizations  to  adopt  and  improve 
upon  the  outreach  strategy,  graphic 
elements,  request  for  service  materials, 
assessment  protocols,  information 
management  systems,  evaluation 
strategy  and  oiher  items  developed  in 
the  first  year  of  the  project.  More 
information  about  the  current  activities   . 
SNHC  Project  is  available  at 
www.hivta.org. 

Available  Funding:  The  total  amount 
available  is  $2.3  million.  It  is  estimated 
that  approximately  $1.6  million  to  $1.8 
million  will  be  available  to  support  the 
Assistance  Coordinator  Cooperative 
Agreement,  and  that  approximately 
$500,000  to  $700,000  will  be  available 
to  support  the  Resource  Coordinator 
Cooperative  Agreement.  Awards  will  be 
made  on  or  before  September  29,  2003. 
Fimding  will  be  made  available  for  12 
months,  with  a  project  period  of  up  to 
three  years.  Funding  levels  will  be 
determined  annually  during  each  year 
of  the  project  period  and  are  contingent 
upon  the  availability  of  funding  and 
satisfactory  performance.  Funding  for 
this  project  is  provided  through  the 
Minority  AIDS  Initiative.  Applicants  are 
not  required  to  match  or  share  in  project 
costs  if  an  award  is  made.  However, 
applicants  must  propose  cost-effective 
and  efficient  plans  to  implement  project 
activities  with  funds  awarded. 

Eligible  Applicants:  Statement  of 
Eligibility  for  Minority  AIDS  Initiative 
Funds'  Funding  will  be  directed  to 
activities  designed  to  deliver  services 
specifically  targeting  racial  and  ethnic 
minority  populations  impacted  by 
HIV/ AIDS.  Applicants  eligible  to  apply 
for  the  SNHC  Project  cooperative 
agreements  include:  not  for  profit 
community-based  organizations, 
national  organizations,  colleges  and 
uiuversities,  climes  and  hospitals, 
research  institutions,  State  and  local 
government  agencies  and  Tribal 
government  and  Tribal/urban  Indian 
entities  and  organizations.  Faith-  and 
community-based  organizations  are 
eligible  to  apply  for  these  cooperative 
agreements.  This  general  statement  is 
subject  to  program  specific  statutory 
and/or  regulatory  requirements. 

Priority  will  be  given  to  applicant 
organizations  and  their  proposed  project 
st^that  have:  (1)  Experience  working 
with  small  to  moderately  sized  non- 
profit organizations,  including  F/CBOs, 
racial/ethnic  minority-led  organizations. 


and  organizations  serving  racial/ethnic 
minorities;  (2)  knowledge  of  the 
challenges  faced  by  organizations 
providing  care,  treatment  and  support 
services  to  people  living  with  HIV/ 
AIDS;  and  (3)  a  commitment  to 
addressing  the  needs  of  organizations 
that  provide  HTV-related  services  in 
communities  severely  impacted  by  HIV, 
as  dwionstrated  by  the  applicant's 
organizational  mission. 

Organizations  funded  imder  the 
SNHC  Project  will  be  supported  in  the 
development  of  their  own  infrastructure 
and  capabilities  to  continue  similar 
work,  consistent  with  their 
organizational  mission,  following  the 
end  of  the  of  the  project  period. 

Authorizing  Legislation:  The  authority 
for  these  cooperative  agreements  is  Title 
XXVI,  Part  F  of  the  Public  Health 
Service  Act  (Title  42,  U.S.C,  300ff-llll 
as  amended  by  Public  Law  106.345,  the 
Ryan  White  CARE  Act  Amendments  of 
2000.  dated  October  20,  2000. 

Program  Guidance  8r  Application  Kits: 
To  prepare  and  submit  an  application, 
organizations  must  obtain:  (1)  The 
Supporting  Networks  of  HIV  Care  FY 
2003  Project  Guidance— HRSA  Program 
Announcement  Niunber  HRSA-03-102, 
Program  Code  SNHC,  Catalogue  of 
Federal  Domestic  Assistance  (CFDA)  # 
93.145B;  and  (2)  Federal  grant 
application  kit  required  for  these 
cooperative  agreements.  Public  Health 
Service  (PHS)  Form  5161-1.  The  Project 
Guidance  is  available  on  the  HIV/ AIDS 
Bm-eau  Web  site  at  the  following 
Internet  address:  http:// 
www.hab.hrsa.gov/grant.htm.  The  PHS 
Form  5161-1  is  available  at  the 
following  Internet  address:  http:// 
forms.psc.gov/forms/PHS-5161-l/phs- 
5161-1. html.  For  those  organizations 
who  do  not  have  access  to  the  Internet, 
hard  copies  of  the  Project  Guidance  and 
PHS  Form  5161-1  may  be  obtained  from 
the  HRSA  Grants  Application  Center 
(GAC).  You  can  reach  the  HRSA  GAG 
toll-free  by  telephone:  (877)  477-2123. 
fax:  (877)  477-2345,  or  e-mail: 
iirsagac@hrsa.gov. 

Letters  of  Intent  To  Apply 
Submission:  Letters  of  Intent  to  Apply  to 
this  program  should  include  the 
following  information  for  the  applicant: 
(1)  The  organization  name  and  contact 
information,  (2)  a  brief  organizational 
capabilities  statement,  and  (3)  a  brief 
description  of  the  project  model  to  be 
proposed.  Letters  of  Intent  to  Apply 
should  be  mailed  on  or  before  August 
20,  2003  to:  Tanesha  Burley,  Public 
Health  Analyst,  HIV/ AIDS  Bureau, 
Parklawn  Building  Room  7-47,  5600 
Fishers  Lane,  Rockville,  MD  20857. 

Application  Submission:  In  order  to 
be  considered  for  competition. 
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applications  t^  this  cooperative 
agreement  prdgram  must  be  received  at 
the  HRSA  Grants  Application  Center  by 
close  of  business  on  September  4,  2003. 
Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are:  (1) 
Received  on  or  before  the  deadline,  or 
(2)  postmarkea  on  or  before  the  deadline 
date  and  received  in  time  for  orderly 
processing.  Private  metered  postmarks 
shall  not  be  ac  :eptable  as  proof  of 
mailing.  Appl:  cations  received  after  the 
deadline  will  1  le  rettuned  to  the 
applicant  and  aot  reviewed.  Completed 
applications  si  lould  be  mailed  or 
delivered  to:  h  RSA  Grants  Management 
Center,  Attn:  C  rants  Management 
Officer.  CFDA  93.145B,  Program 
Announcement  HRSA-03-1 02  (Code — 
SNHC).  901  Ri  ssell  Avenue,  Suite  450. 
Gaithersburg,  1  AD  20879.  You  will 
receive  a  Gran  Application  Receipt 
form  from  the  iRSA  Grants  Application 
Center  to  confi  rm  receipt  of  yoiu 
application.  Yi  lu  also  can  contact  the 
center  directly  to  confirm  receipt. 

For  Additioi  al  Information: 
Additional  infi  irmation  may  be  obtained 
from  Tanesha  '.  Jurley,  HIV/ AIDS  Bureau, 
Parklawn  Building  Room  7-47,  5600 
Fishers  Lane.  I  ockville,  MD  20857, 
telephone:  (30  )  443-4744.  fax:  (301) 
594-2835,  e-miil:  tburley@hrsa.gov. 

Paperwork  F  eduction  Act:  Should  any 
activities  associated  with 
agreements  fall  under 
the  piuview  of  the  Paperwork  Reduction 
Act  (PRA)  of  1!  195.  Office  of 
Management  a  id  Budget  (OMB) 
)e  sought. 

Executive  Or  der  12372:  The 
Supporting  Ne  works  of  HIV  Care 
Project  is  not  si  ibject  to  Executive  Order 
12372 — Intergc  vemmental  Review  of 
Federal  Prograi  ns  as  implemented 
through  45  CFI ..  part  100.  Executive 
Order  12372  al  ows  States  to  review 
applications  su  Dmitted  to  the  Federal 


data  collection 
the  cooperativ< 


Govenunent  by 


organizations  located  in 


the  State  throu;  h  a  Singel  Point  of 
Contact  (SPOC  .  For  a  list  of  States  and 
Territories  that  participate  in  the  SPOC 
review  process  please  go  to  the 
following  Web  site  address:  bttp:// 
www.whitehou  te.gov/omb/grants/ 
spoc.html. 

Dated:  July  29.  pOOa. 
Elizabeth  M.  Dulje, 

Administrator. 

[FR  Doc.  03-198(10  Filed  8-4-03:  8:45  am 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Advisory  Committee  on  Rural 
Health  and  Human  Services;  Notice  of 
Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  notice  is  hereby  given 
thatthe  following  committee  will 
convene  its  forty-fourth  meeting: 

Name:  National  Advisory  Committee 
on  Rural  Health  and  Human  Services 

Dates  and  Times:  September  7.  2003, 
1  p.m.-5:30  p.m.;  September  8,  2003,  8 
a.m.-5  p.m.;  September  9,  2003,  8  a.m.- 
10:30  a.m. 

Place:  Embassy  Suites,  300  Court 
Street,  Charleston,  WV  25301, 
Telephone:  304-347-8700. 

Status:  The  meeting  will  be  open  to 
the  public. 

Purpose:  The  Nationeil  Advisory 
Committee  on  Rural  Health  and  Hiunan 
Services  provides  advice  and 
recommendations  to  the  Secretary  with 
respect  to  the  delivery,  research, 
development,  and  administration  of 
health  and  hiunan  services  in  rural 
areas. 

Agenda:  Sunday  afternoon, 
September  7,  at  1  p.m.  the  Chairperson, 
the  Honorable  David  Beasley,  will  open 
the  meeting  and  welcome  the 
Committee.  The  first  session  will  open 
with  a  discussion  of  the  Committee 
business  and  a  review  of  the  2004 
workplan  by  the  Honorable  David 
Beasley  and  the  Office  of  Rural  Health 
Policy  (ORHP)  Acting  Deputy  Director, 
Mr.  Tom  Morris.  This  will  be  followed 
by  a  dialogue  about  the  broad  health 
and  human  services  issues  in  West 
Virginia.  The  Committee  will  receive 
presentations  on  aging  issues,  oral 
health  and  the  integration  of  primary 
care  and  behavioral  health. 

Monday  morning,  September  8,  at  9 
a.m.,  the  Committee  will  break  into 
Subcommittees  and  conduct  site  visits 
of  local  health  and  human  services 
agencies.  Transportation  to  these 
locations  will  not  be  provided  to  the 
public.  The  Committee  will  reconvene 
at  2  p.m.  to  discuss  the  site  visits  and 
draft  the  2004  report. 

The  final  session  will  be  convened 
Tuesday  morning.  September  9,  at  8 
a.m.  The  Committee  will  review  the  site 
visits  and  the  draft  2004  report.  The 
meeting  will  conclude  with  a  discussion 
of  the  February  2004  meeting.  The 
meeting  will  be  adjourned  at  10:30  a.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anyone  requiring  information  regarding 


the  Committee  should  contact  Tom 
Morris,  MPA.  Executive  Secretary. 
National  Advisory  Committee  on  Rural 
Health  and  Human  Services.  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  9A-55,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
Telephone  (301) 443-0835,  Fax (301) 
443-2803. 

Persons  interested  in  attending  any 
portion  of  the  meeting  should  contact 
Michele  Pray-Gibson.  Office  of  Rural 
Health  Policy.  Telephone  (301)  443- 
0835. 

The  Committee  meeting  agenda  will 
be  posted  on  ORHP's  Web  site  http:// 
www.ruralhealth.hrsa.gov. 

Dated:  July  28,  2003. 

Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  03-19801  Filed  8-4-03;  8:45  am) 
BIUJNG  CODE  41G»-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

National  Vaccine  Injury  Compensation 
Program;  List  of  Petitions  Received 

AGENCY:  Health  Resom-ces  and  Services 
Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  is 
publishing  this  notice  of  petitions 
received  under  the  National  Vaccine 
Injury  Compensation  Program  ("the 
Program"),  as  required  by  section 
2112(b)(2)  of  the  Public  Health  Service 
(PHS)  Act,  as  amended.  While  the 
Secretary  of  Health  and  Human  Services 
is  named  as  the  respondent  in  all 
proceedings  brought  by  the  fili.ig  of 
petitions  for  compensation  under  the 
Program,  the  United  States  Court  of 
Federal  Cleiims  is  charged  by  statute 
with  responsibility  for  considering  and 
acting  upon  the  petitions. 
FOR  FURTHER  INFORMATION  C©NTACT:  For 
information  about  requirements  for 
filing  petitions,  and  the  Program  in 
general,  contact  the  Clerk.  United  States 
Court  of  Federal  Claims'.  717  Madison 
Place.  NW..  Washington.  DC  20005, 
(202)  219-9657.  For  information  on 
HRSA's  role  in  the  Program,  contact  the 
Director,  National  Vaccine  Injury 
Compensation  Program,  5600  Fishers 
Lane,  Room  16C-17,  Rockville,  MD 
20857;(301)  443-6593. 
SUPPLEMENTARY  INFORMATION:  The 
Program  provides  a  system  of  no- fault 
compensation  for  certain  individuals 
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who  have  been  injiu-ed  by  specified 
childhood  vaccines.  Subtitle  2  of  Title 
XXI  of  the  PHS  Act,  42  U.S.C.  300aa-10 
et  seq.,  provides  that  those  seeking 
compensation  are  to  file  a  petition  with 
the  U.S.  Court  of  Federal  Claims  and  to 
serve  a  copy  of  the  petition  on  the 
Secretary  of  Health  and  Human 
Services,  who  is  named  as  the 
respondent  in  each  proceeding.  The 
Secretary  has  delegated  his 
responsibility  under  the  Program  to 
HRSA.  The  Court  is  directed  by  statute 
to  appoint  special  masters  who  take 
evidence,  conduct  hearings  as 
appropriate,  and  make  initial  decisions 
as  to  eligibility  for,  and  amoimt  of, 
compensation. 

A  petition  may  be  filed  with  respect 
to  injuries,  disabilities,  illnesses, 
conditions,  and  deaths  resulting  fi'om 
vaccines  described  in  the  Vaccine  Injiuy 
Table  (the  Table)  set  forth  at  Section 
2114  of  the  PHS  Act  or  as  set  forth  at 
42  CFR  100.3,  as  applicable.  This  Table 
lists  for  each  covered  childhood  vaccine 
the  conditions  which  will  lead  to 
compensation  and,  for  each  condition, 
the  time  period  for  occurrence  of  the 
first  symptom  or  manifestation  of  onset 
or  of  significant  aggravation  after 
vaccine  administration.  Compensation 
may  also  be  awarded  for  conditions  not 
listed  in  the  Table  and  for  conditions 
that  are  manifested  after  the  time 
periods  specified  in  the  Table,  but  only 
if  the  petitioner  shows  that  the 
condition  was  caused  by  one  of  the 
listed  vaccines. 

Section  2112(b)(2)  of  the  PHS  Act,  42 
U.S.C.  300aa-l 2(b)(2).  requires  that  the 
Secretary  publish  in  the  Federal 
Register  a  notice  of  each  petition  filed. 
Set  forth  below  is  a  fist  of  petitions 
received  by  HRSA  on  January  2,  2003, 
through  March  31,  2003. 

Section  2112(b)(2)  also  provides  that 
the  special  master  "shall  afford  all 
interested  persons  an  opportunity  to 
submit  relevant,  written  information" 
relating  to  the  following: 

1.  The  existence  of  evidence  "that 
there  is  not  a  preponderance  of  the 
evidence  that  the  illness,  disability, 
injiuy,  condition,  or  death  described  in 
the  petition  is  due  to  factors  unrelated 
to  the  administration  of  the  vaccine 
described  in  the  petition,"  and 

2.  Any  allegation  in  a  petition  that  the 
petitioner  either: 

(a)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injxuy,  or  condition  not  set  forth  in  the 
Table  but  which  was  caused  by"  one  of 
the  vaccines  referred  to  in  the  Table,  or 

(b)  "Sustained,  or  had  significantly 
aggravated,  any  illness,  disability, 
injury,  or  condition  set  forth  in  the 
Table  the  first  symptom  or 


manifestation  of  the  onset  or  significant 
aggravation  of  which  did  not  occur 
within  the  time  period  set  forth  in  the 
Table  but  which  was  caused  by  a 
vaccine"  referred  to  in  the  Table. 

This  notice  will  also  serve  as  the 
special  master's  invitation  to  all 
interested  persons  to  submit  written 
information  relevant  to  the  issues 
described  above  in  the  case  of  the 
petitions  listed  below.  Any  person 
choosing  to  do  so  should  file  an  original 
and  three  (3)  copies  of  the  information 
with  the  Clerk  of  the  U.S.  Court  of 
Federal  Claims  at  the  address  listed 
above  (imder  the  heading  "For  Further 
Information  Contact"),  with  a  copy  to 
HRSA  addressed  to  Director,  Division  of 
Vaccine  Injury  Compensation  Program, 
Office  of  Special  Programs,  5600  Fishers 
Lane,  Room  16C-17,  Rockville,  MD 
20857.  The  Coiut's  caption  [Petitioner's 
Name  v.  Secretary  of  Health  and 
Human  Services)  and  the  docket 
niunber  assigned  to  the  petition  should 
be  used  as  the  caption  for  the  written 
submission. 

Chapter  35  of  title  44,  United  States 
Code,  related  to  paperwork  reduction, 
does  not  apply  to  information  required 
for  ptuposes  of  carrying  out  the 
Program. 

List  of  Petitions 

1.  Vincent  L.  Brown  on  behalf  of  Chance 
Michael  V.  Brown,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-0001 V 

2.  Kenneth  W.  Goss  on  behalf  of  Kendall  L. 
Goss,  Florence,  South  Carolina,  Court  of 
Federal  Claims  Number  03-0002V 

3.  Suzanne  and  Donald  Jacques  on  behalf  of 
Matthew  Jacques,  Alfamont,  New  York, 
Court  of  Federal  Claims  Number  03-0003  V 

4.  Cary  Ann  Bennett  on  behalf  of  Zachary 
Scraver,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0004V 

5.  Carolyn  and  Marcelo  Ferrari  of  Stefan 
Ferrari.  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-O005V 

6.  Rebecca  and  Michael  Hohe  on  behalf  of 
Caroline  Hohe.  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-0006V 

7.  Ann  and  Keven  Madsen  on  behalf  of 
Nicholas  Madsen,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0007V 

8.  Rachel  and  Robert  Ross  on  behalf  of 
Benjamin  Ross,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0008V 

9.  Deborah  and  Charley  West  on  behalf  of 
Charley  West,  IV,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0009V 

10.  Susan  and  James  Wiles  on  behalf  of  Blake 
Wiles,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-OOlOV 

11.  Myra  and  Scott  Robinson  on  behalf  of 
Wiliiam  Robinson,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-001 IV 

12.  Shawna  and  Rand  Sarver  on  behalf  of 
Ryan  Sarver,  Houston,  Texas.  Court  of 
Federal  Claims  Number  03-001 2 V 

13.  Carmen  Medina  on  behalf  of  Frank  Mato, 
Phoenix,  Arizona.  Court  of  Federal  Claims 
Number  03-0013V 


14.  Janice  Thomas  on  behalf  of  Elijah  Tavon 
Nathaniel  Howell,  New  Albany. 
Mississippi,  Court  of  Federal  Claims 
Number  03-O014V 

15.  Denise  Nason  on  behalf  of  Rachelle 
Roxanne  Nason.  Massena,  New  York,  Court 
of  Federal  Claims  Number  03-0015V 

16.  Anita  and  William  Anderson  on  behalf  of 
Jack  Dakota  Anderson,  Richmond.  Virginia, 
Court  of  Federal  Claims  Number  03-0016V 

17.  Latonia  Thomas  on  behalf  of  Brandon 
Thomas,  Tyler,  Texas,  Court  of  Federal 
Claims  Number  03-001 7V 

18.  Christina  Hess  on  behalf  of  William  P. 
Hess.  Jr.,  Schenectady,  New  York,  Court  of 
Federal  Claims  Number  03-001 8V 

19.  Janeen  Hollingsworth  on  behalf  of 
Shakiem  Hollingsworth,  Monks  Comer. 
South  Carolina,  Court  of  Federal  Claims 
Number  03-001 9V 

20.  Bambi  Spooner  and  Shawn  Price  on 
behalf  of  Shawnna  Price,  Deceased,  Lowell. 
Massachusetts,  Court  of  Federal  Claims 
Number  03-O020V 

21.  Lamekia  Williams  on  behalf  of  Tevin 
James  Williams.  Tyler,  Texas,  Court  of 
Federal  Claims  Number  03-0026V 

22.  Melanie  and  Michael  Moore  on  behalf  of 
Matthew  Moore,  Philadelphia. 
Pennsylvania,  Court  of  Federal  Claims 
Number  03-0027V 

23.  Michelle  and  Brandon  Lyons  on  behalf  of 
Brandon  Lyons,  Jr.,  Marrero,  Louisiana. 
Court  of  Federal  Claims  Number  03-0028V 

24.  Mariece  and  Terry  Metzger  on  behalf  of 
Danielle  Marie  Metzger,  Dallas,  Texas, 
Court  of  Federal  Claims  Number  03-0029V 

25.  Pamela  and  Thomas  Blake  on  behalf  of 
William  J.  Blake,  Baton  Rouge,  Louisiana. 
Court  of  Federal  Claims  Number  03-0031 V 

26.  Josephine  Gatto  on  behalf  of  Victoria 
Gatto,  Tenafly,  New  Jersey,  Court  of 
Federal  Claims  Number  03-0032V 

27.  Crystal  McClintock  on  behalf  of  Jonah 
Christopher  Fox.  Warren,  Ohio,  Court  of 
Federal  Claims  Number  03-O033V 

28.  Theresa  Stevens  on  behalf  of  Dalton 
Stevens,  Berlin,  New  York,  Court  of 
Federal  Claims  Number  03-0034V 

29.  Martha  and  Stephen  Andrews  on  behalf 
of  Mackenzie  Andrews,  Schenectady.  New 
York,  Court  of  Federal  Claims  Number  03- 
0036V 

30.  Dorothy  May  on  behalf  of  Williesia 
Williams.  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-0039V 

31.  Dorothy  May  on  behalf  of  Adrian 
Williams,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0040V 

32.  Dorothy  May  on  behalf  of  Devin 
Williams,  Houston.  Texas.  Court  of  Federal 
Claims  Number  03-004 IV 

33.  Kimberly  Smith  on  behalf  of  Tre'Shaud 
Smith.  Houston.  Texas.  Court  of  Federal 
Claims  Niunber  03-0042V 

34.  Emma  Dawson  on  behalf  of  Sammie 
Peete,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03^043V 

35.  Carol  Knox  on  behalf  of  Donovan  Knox, 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-0044V 

36.  Theresa  Wilson  on  behalf  of  James  Hicks. 
Houston.  Texas,  Court  of  Federal  Claims 
Number  03-Oq45V 

37.  Rachel  Harris  on  behalf  of  Douglas  Harris, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-0046V 


46204 


ICnft 


,  Texi  s 
■  03-01 147  V 


I  Oil 


Deatsv  lie 


,  01 

Ntw 


I  0  1 

Ni!W 


Hun  iphrey 
Dallas 


03-OC  55V 
Joi  eph 


Se  nens, 


HjlTl 


Ortiz  Mutil 


■  03-00  )9V 


38.  Torachel 
Houston 
Number 

39.  Laura  and 
Willis, 
Federal  Claim  > 

40.  Kevin  Dunpl  y 
Mustafa 
Court  of  Fede^l 

41.  Kelly  Gatti 
Centereach. 
Claims  Number 

42.  Kelly  Gatti 
Centereach, 
Claims  Number 

43.  Angela  A. 
of  Federal  Cla^ 

44.  Melanie 
Humphrey, 
Claims  Numb«  r 

45.  Haven  DeLa\ 
behalf  of  Ethai 
Dallas,  Texas 
Number 

46.  Cathy  and 
Tyler  Allen 
Federal  Claim: 

47.  Darlene  M.  V 
D.  Williams, 
Court  of  Feder  il 

48.  Linda  C.  Lea^y 
Leavy. 
Federal  Claims 

^  49.  Nery  N. 
Frankie  Leigh 
Pennsylvania, 
Number 

50.  Monique  and 
Tiffany  Thome  z 
"Washington 
Number 

51.  Lori  Abend 
Boston. 
Claims  Numbe 

52.  Lisa  Lewis  on 
Boston,  Massac  h 
Claims  Numbe: 

53.  Christine  Bor  I 
Boston,  Massac  ti 
Claims  Numbei 

54.  Monica  Garci. 
Murillo,  Bostoi 
Federal  Claims 

55.  Sheila  Ealey 
Boston.  Massac  i 
Claims  Numbei 

56.  Kimberly  Phi 
Derieux,  Bostoi 
Federal  Claims 

57.  Meredith 
Newnham 
Federal  Claims 

58.  Renee  Comptc 
Compton,  Bostqn 
Federal  Claims 

59.  Michael 
Shepard,  Bosto  i 
Federal  Claims 

60.  Georgia  Mejia 
Boston, 
Claims  Numbei 

61.  Danielle  Bates 
Boston 
Claims  Number 

62.  Donna  Patters  )n 
Patterson,  Boslcjn 
Federal  Claims 


vin  Willis  on  behalf  of  Jared 

Alabama,  Court  of 
Number  03-0048V 
on  behalf  of  Yusuf 
,  Great  Neck,  New  York, 
Claims  Number  03-0049V 
behalf  of  Philip  Gatti,  Jr., 
York,  Court  of  Federal 
03-O050V 

behalf  of  Melissa  Gatti, 
York,  Court  of  Federal 
03-005 IV 

Lubbock,  Texas,  Court 
s  Number  03-0052V 
on  behalf  of  Lee 
Texas,  Court  of  Federal 
03-0054V 

and  Gerard  Dziuba  on 
Emerson  Dragan  Dziuba, 
ZouTt  of  Federal  Claims 


Semens  on  behalf  of 
Dallas,  Texas,  Court  of 
Number  03-0056V 
illiams  on  behalf  of  Joshua 
sburg,  Pennsylvania, 
Claims  Number  03-0057V 
y  on  behalf  of  Jason  P. 
irg.  Pennsylvania,  Court  of 
Number  03-005aV 
itis  on  behalf  of 
,  ^nn  Mutilitis,  Harrisburg, 
]ourt  of  Federal  Claims 


Luke  Thometz  on  behalf  of 
,  Deceased.  Puyallup, 
Cj)urt  of  Federal  Claims 
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en 


behalf  of  Michael  Abend, 

Court  of  Federal 
03-0064V 

behalf  of  Ethan  Lewis, 
usetts.  Court  of  Federal 
03-0065V 

i  on  behalf  of  Julea  Bordi, 
usetts,  Court  of  Federal 
03-O066V 
on  behalf  of  Odilon 
,  Massachusetts,  Court  of 
Number  03-0067V 
behalf  of  Temple  Ealey, 
usetts.  Court  of  Federal 
03-O068V 

ips  on  behalf  of  Erin 
,  Massachusetts,  Court  of 
Number  03-0069V 

on  behalf  of  Allison 
Massachusetts,  Court  of 
Number  03-O070V 
n  on  behalf  of  Lewis  Aram 
Massachusetts,  Court  of 
Number  03-0071V 
on  behalf  of  Jordan 
Massachusetts,  Court  of 
dumber  03-0072V 
on  behalf  of  Kelly  Mejias, 

,  Court  of  Federal 
03-0073V 
on  behalf  of  Noelle  Bates, 

Court  of  Federal 
03-O074V 
on  behalf  of  Mason 
Massachusetts,  Court  of 
vJumber  03-0075V 


63.  Maria  Villa  on  behalf  of  Cesar  Javier  Villa, 
Jr.,  Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0076V 

64.  Sabbir  Ahmed  on  behalf  of  Faraaz 
Ahmed,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0077V 

65.  Karol  Hyland  on  behalf  of  Kory  Deon 
Rollings,  Chicago,  Illinois,  Court  of  Federal 
Claims  Number  03-0078V, 

66.  Larissa  and  Isaac  Foster  on  behalf  of 
Lacey  Ann  Foster,  Chandler,  Arizona, 
Court  of  Federal  Claims  Number  03-0O79V 

67.  Alizabeth  and  Sultan  Haddad  on  behalf 
of  Kiyan  Sultan  Haddad,  West  Hills, 
California,  Court  of  Federal  Claims  Number 
03-0080V 

68.  Deidre  Robinson  on  behalf  of  Tyelor 
Herbert  Robinson,  Chicago,  Illinois,  Court 
of  Federal  Claims  Number  03-0081 V 

69.  Felicia  and  Harris  Williams  on  behalf  of 
Stephanie  Renea  Isom,  Bensenville, 
Illinois,  Court  of  Federal  Claims  Number 
03-O082V 

70.  Marinka  and  Gregory  Green  on  behalf  of 
Scott  Everett  Green,  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  03-0085V 

71.  Sandra  Adams,  Irvine,  California,  Court 
of  Federal  Claims  Number  03-0086V 

72.  Claudia  Rodriguez  on  behalf  of  Mario 
Arturo  Rodriguez,  Kansas  City,  Missouri, 
Court  of  Federal  Claims  Number  03-0087V 

73.  Kathy  and  Jeffrey  Greib  on  behalf  of 
Travis  Markel  Greib,  Dallas,  Texas,  Court 
of  Federal  Claims  Number  03-0088V 

74.  Carmen  and  Craig  Carley  on  behalf  of 
Chloe  Ann  Carley,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  03-0089V 

75.  Tonia  and  Gregory  Wade  on  behalf  of 
Kaliya  Wade,  Great  Neck,  New  York.  Court 
of  Federal  Claims  Number  03-0093V 

76.  Diane  and  Frank  Gagliardi  on  behalf  of 
Amanda  Gagliardi,  Mount  Kisco,  New 
York,  Court  of  Federal  Claims  Number  03- 
0094V 

77.  Carrie  and  Bradford  Howard  on  behalf  of 
Austyn  Howard,  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  03-0095V 

78.  Barbara  Paynter  on  behalf  of  Ian  Paynter, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0096V 

79.  Nancy  and  John  Gardella  on  behalf  of 
Jonathan  Alexander  Gardella,  New  York, 
New  York,  Court  of  Federal  Claims 
Number  03-O097V 

80.  Marcella  Preble  on  behalf  of  Jakob  Preble, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  03-0098V 

81.  Kimberlee  Sue  Maelfeyt  on  behalf  of 
Courtney  Shriner.  Portland,  Oregon,  Court 
of  Federal  Claims  Number  03-0099V 

82.  Nancy  Sittser  on  behalf  of  Paul  Sittser, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  03-OlOOV 

83.  Julia  and  Todd  Simanski  on  behalf  of 
Olivia  Anne  Simanski,  Des  Moines,  Iowa, 
Court  of  Federal  Claims  Number  03-O103V 

84.  Sharon  Bafetti  on  behalf  of  Connor 
Bafetti,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  03-O104V 

85.  John  Brown  on  behalf  of  Chase  Browm, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Number  0,3-0105V 

86.  Anna  Duros  on  behalf  of  Andrew  Duros, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Number  03-0106V 


87.  Stephanie  Harzewski  on  behalf  of 
Nicholas  Harzewski,  Vienna,  Virginia, 
Court  of  Federal  Claims  Number  03-0107V 

88.  Pamela  Parks  and  Paul  Sandy  on  behalf 
of  Trent  Sandy,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  03-0108V 

89.  Holly  Vanderdonck  on  behalf  of  Brooke 
Vanderdonck,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  03-0109V 

90.  Marie  Louise  and  Terrence  Augustine 
O'Grady  on  behalf  of  Timothy  O'Grady, 
Richmond,  Virginia,  Court  of  Federal 
Claims  Number  03-0111 V 

91.  Stephanie  and  David  Anderson  on  behalf 
of  Jonathcm  Anderson,  Suwanee,  Georgia, 
Court  of  Federal  Claims  Number  03-01 12V 

92.  Anne  Wyman  on  behalf  of  Ryan  Admire- 
Wyman,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  03-01 13V 

93.  Robin  and  William  Rickard  on  behalf  of 
Michael  Montgomery  Rickard,  Great  Neck, 
New  York,  Court  of  Federal  Claims 
Number  03-01 14V 

94.  Elizabeth  Pelletier  on  behalf  of  Jacob  D. 
Pelletier,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  03-01 16V 

95.  Ronald  Zemp  on  behalf  of  Casey  Zemp, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  03-01 17V 

96.  Jennifer  Worley  on  behalf  of  Samuel 
Linder,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  03-01 18V 

97.  James  Holley  on  behalf  of  Michael  Holley, 
Portland,  Oregon,  Court  of  Federal  Claims 
Number  03-01 19V 

98.  Joanne  and  Kevin  McCarthy  on  behalf  of 
Derek  James  McCarthy,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  03- 
0120V 

99.  Lori  and  Chris  Blount  on  behalf  of  Carrie 
K.  Blount,  Ridgeland.  Mississippi,  Court  of 
Federal  Claims  Number  03-0121V 

100.  Allison  and  J.  Michael  Bertram  on  behalf 
of  Andrew  M.  Bertram,  Madison, 
Mississippi,  Court  of  Federal  Claims 
Number  03-01 22V 

101.  Adele  Livingston  on  behalf  of  Troy 
Livingston,  Voorheesville,  New  York, 
Court  of  Federal  Claims  Number  03-0123V 

102.  Billie  Jean  Chalk  on  behalf  of 
Christopher  Chalk,  Hamburg,  Arkansas, 
Court  of  Federal  Claims  Number  03-01 24V 

103.  Bonnie  and  Ted  Calandra  on  behalf  of 
Jesse  A.  Calandra,  Madison,  Mississippi, 
Court  of  Federal  Claims  Number  03-0125V 

104.  Susan  and  Dale  Chukker  on  behalf  of 
Lindsey  M.  Chukker,  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  03-0126V 

105.  Susan  and  August  Tomelleri  on  behalf 
of  Jack  A.  Tomelleri,  Kansas  City,  Missouri, 
Court  of  Federal  Claims  Number  03-01 27V 

106.  Annie  and  Samuel  Roberson  on  behalf 
of  Travian  Leander  Roberson,  Great  Neck, 
New  York,  Court  of  Federal  Claims 
Number  03-0128V 

107.  Rebecca  and  Jeffrey  Brooks  on  behalf  of 
Dawson  Jeffrey  Brooks,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  03- 
0129V 

108.  Shilah  and  Jason  Gould  on  behalf  of 
Maisie  Gould,  Great  Neck,  New  York. 
Court  of  Federal  Claims  Number  03-01 30V 

109.  Adrienne  Foster  and  Anthony 
Papandrea  on  behalf  of  Alyssa  M. 
Papandrea,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  03-0131V 
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110.  Angelle  and  Anthony  Comstock  on 
behalf  of  Jack  Comstock,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  03- 
0132V 

111.  Brenda  and  Douglas  Barnes  on  behalf  of 
Virginia  L.  Barnes,  Melbourne,  Florida. 
Court  of  Federal  Claims  Number  03-01 33V 

112.  Shelly  and  David  Sulkoske  on  behalf  of 
Nicholas  A.  Sulkoske,  Canton,  Georgia, 
Court  of  Federal  Claims  Number  03-01 34V 

113.  Holly  and  Matt  Hoskins  on  behalf  of 
Sarah  Hoskins,  Melbourne,  Florida,  Court 
of  Federal  Claims  Number  03-01 35  V 

114.  Elizabeth  and  G.  Davis  Peterson  on 
behalf  of  Anne  Wilson  Peterson,  Jackson, 
Mississippi,  Court  of  Federal  Claims 
Number  03-01 36V 

115.  Myrna  and  Serge  Mothee  on  behalf  of 
Dwayne  Mothee,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0137V 

116.  Teresa  and  Mark  Light  on  behalf  of 
Romie  Light,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-01 38V 

117.  Carla  and  Joseph  Manlapaz  on  behalf  of 
Isabella  Manlapaz,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-0 139V 

118.  Julie  Landon  on  behalf  of  Noah  Landon, 
Houston.  Texas.  Court  of  Federal  Claims 
Number  03-0140V 

119.  Elizabeth  and  Michael  Morabito  on 
behalf  of  Grant  Morabito,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-0141 V 

120.  Eileen  and  Lee  Green  on  behalf  of  Evan 
Green,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0 1 4  2  V 

121.  Eileen  and  Lee  Green  on  behalf  of 
Brooke  Green,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0143V 

122.  Lisa  and  Noah  Leask  on  behalf  of 
Brianna  Leask,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0144V 

123.  Shannon  and  Steven  Johnson  on  behalf 
of  Steven  W.  Johnson,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-01 45V 

124.  Ellen  Sweeney  on  behalf  of  Nicholas 
Sweeney,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0146V 

125.  Nikki  Belvilleon  behalf  of  Tyler 
Belville,  Summerville,  South  Carolina, 
Court  of  Federal  Claims  Number  03-0147V 

126.  Steven  Thomason  on  behalf  of  Sabrina 
Thomason,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0148V 

127.  Laura  Kiepert  on  behalf  of  Shaelyn 
Kiepert  ,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O149V 

128.  Melea  Enzweiler  on  behalf  of  Luke 
Enzeweiler,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  03-0150V 

129.  Joan  Rossi  on  behalf  of  Michaela  Rossi, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-O151V 

130.  Rita  Whitney  on  behalf  of  Max  Whitney, 
Boston.  Massachusetts,  Court  of  Federed 
Claims  Number  03-01 52V 

131.  Audrey  Morrison  on  behalf  of  Emmitt 
Scott,  Boston,  Massachusetts,  Court  of    ^ 
Federal  Claims  Number  03-0153V 

132.  Cynthia  Montgomery  on  behalf  of  Paul 
Montgomery,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  03-0154V 

133.  Heather  Nield  on  behalf  of  Karen  Nield, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-01 55V 

134.  Jermifer  Brehl  on  behalf  of  Elizabeth 
Brehl,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-01 56V 


135.  Karen  Shuster  on  behalf  of  Glen 
Schuster,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0:57V 

136.  Christina  Porterfield  on  behalf  of  John 
Porterfield,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  03-01 58V, 

137.  Jana  Nebel  on  behalf  of  Cody  Nebel, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0159V 

138.  Janelle  Weaver  on  behalf  of  Liam 
Weaver,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-0160V 

139.  Christine  Miller  on  behalf  of  Jared 
Miller.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-0161V 

140.  Jamie  Brown  on  behalf  of  Preston 
Brown,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0162V 

141.  Pamela  Beach um  on  behalf  of  Meshach 
Beachum,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-0163V 

142.  Ronald  Ostrow  on  behalf  of  John 
Ostrow.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-0164V 

143.  Kelly  Ratterree  on  behalf  of  Jordan 
Ratterree,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0165V 

144.  Tracy  Snow  on  behalf  of  Kaitlyn  Snow, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0166V 

145.  Cynthia  Letsche  on  behalf  of  Jonathan 
Letsche,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0167V 

146.  Leighanne  Collier  on  behalf  of  Ethan 
Collier,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0168V 

147.  Michele  Sperduto  on  behalf  of  Michtel 
Anthony  Sperduto,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  03-0 169V 

148.  Carrie  McDow  on  behalf  of  Autumn 
Skye  Gardner,  Anaheim,  California,  Court 
of  Federal  Claims  Number  03-01 70V 

149.  Wanda  and  Harold  Shelton  on  behalf  of 
Ryan  Bradley  Shelton,  Birmingham, 
Alabama,  Court  of  Federal  Claims  Number 
03-0171V 

150.  Linda  and  Wayne  Hollman  on  behalf  of 
Madison  Marie  Hollman,  Torrance, 
California,  Court  of  Federal  Claims  Number 
03-0172V 

151.  Ann  and  Gabriel  Segovia  on  behalf  of 
Gabriel  James  Segovia,  Aransas  Pass, 
Texas,  Court  of  Federal  Claims  Number 
03-01 73V 

152.  Lynne  and  Steven  Violett  on  behalf  of 
Maxwell  William  Violett,  Shakopee, 
Minnesota,  Court  of  Federal  Claims 
Number  03-01 74V 

153.  Angel  and  Dereck  Orihuela  on  behalf  of 
Michael  Anthony  Dereck  Orihuela, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-01 75V 

154.  Julia  Homback  on  behalf  of  Kristi 
Homback,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-01 79V 

155.  Michael  Cox  on  behalf  of  Tyler  Cox, 
Glenmont,  New  York,  Court  of  Federal 
Claims  Number  03-01 80V 

156.  Jeffrey  Van  Horn  on  behalf  of  Logan  Van 
Horn,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0181V 

157.  Shirley  Nettles  on  behalf  of  William 
Nettles,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0182V 

158.  Vistoria  Cronin  on  behalf  of  Christopher 
Cronin,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O183V 


159.  Sarah  Ojo  on  behalf  of  Eli  Ojo,  Boston, 
Massachusetts,  Court  of  Federal  Claims 
Number  03-0184V 

160.  Kristen  Cerenzia  on  behalf  of  Blake 
Cerenzia.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0185V 

161.  Jennifer  Black  on  behalf  of  Hayden 
Black.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0186V 

162.  Janet  Sheehan  on  behalf  of  Paul 
Sheehan,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0187V 

163.  Jennifer  and  Dan  Hoffiz  on  behalf  of 
Steven  Hoffiz,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  03-01 88V 

164.  Laura  and  Stephen  Pybum  on  behalf  of 
Bailey  Pybum,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  03-0189V 

165.  Jeannine  and  Joseph  Weiss  on  behalf  of 
Christopher  Weiss,  Boc:a  Raton,  Florida, 
Court  of  Federal  Claims  Number  03-01 90V 

166.  Laura  Sithonette  on  behalf  of  Michael 
Castellano,  New  York,  New  York,  Court  of 
Federal  Claims  Number  03-0194V 

167.  Carrie  and  Joseph  Costa  on  behalf  of 
Rebecca  Costa,  New  York,  New  York,  Court 
of  Federal  Claims  Number  03-0195V 

168.  Phuong  and  Joseph  O'Cormor  on  behalf 
of  Michael  O'Connor,  New  York,  New 
York,  Court  of  Federal  Claims  Number  03- 
0196V 

169.  Jessica  and  Kevin  Ellicott  on  behalf  of 
Samuel  Ellicott,  New  York,  New  York, 
Court  of  Federal  Claims  Number  03-01 97V 

1 70.  Christine  and  Richard  Van  Dyk-i  on 
behalf  of  Wyatt  Van  Dyke,  Melbourne, 
Florida.  Court  of  Federal  Claims  Number 
03-0 198V 

171.  Denise  Minicozzi  on  behalf  of  Michael 
Walker.  East  Stroudsburg,  Pennsylvania, 
Court  of  Federal  Claims  Number  03-0201V 

172.  Michelle  and  Peter  Hill  on  behalf  of 
Hamish  Samuel  McH^regor.  Dallas.  Texas. 
Court  of  Federal  Claims  Number  03-0202V 

173.  Billie  Dawn  and  Kyle  Hightower  on 
behalf  of  Cayde  Wayne  Hightower.  Dallas. 
Texas.  Court  of  Federal  Claims  Number 
03-0203V 

1 74.  Marilyn  Martinez  on  behalf  of  Benjamin 
Christian  Figueroa.  Dallas.  Texas.  Court  of 
Federal  Claims  Number  03-0204V 

1 75.  Jessie  O'Keefe  on  behalf  of  Molly 
O'Keefe.  Deceased,  Boston.  Massachusetts, 
Court  of  Federal  Claims  Number  03-0205V 

176.  Gianna  and  Kim  Carusillo  on  behalf  of 
Mark  Carusillo,  Marlton,  New  Jersey,  Court 
of  Federal  Claims  Number  03-0206V 

177.  Barbara  and  Mark  Epting  on  behalf  of 
Nicholas  Epting,  Fonda,  New  York,  Court 
of  Federal  Claims  Number  03-0207V 

178.  Donald  Hosier  on  behalf  of  Dominic 
Hosier,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0208V 

179.  Genett  and  Nathan  Reed  on  behalf  of 
Adam  Reed,  Dallas,  Texas,  Court  of  Federal 
Claims  Number  03-0209V 

180.  Rudy  Schutter  on  behalf  of  Jessica 
Schutter,  Miami,  Florida,  Court  of  Federal 
Claims  Number  03-02  lOV 

181.  Brandi  and  Jason  Brown  on  behalf  of 
Dugan  Scott  Brown,  Tulsa,  Oklahoma. 
Court  of  Federal  Claims  Number  03-021 IV 

182.  Gabrielle  and  Thornton  Floyd  on  behalf 
of  Tino-Thornton  Floyd.  lU,  Ellicott  City, 
Maryland,  Court  of  Federal  Claims  Number 
03-0212 
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207.  Jennifer  Kinne  on  behalf  of  Isaac  Kinne, 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-O238V 

208.  Barbara  and  Franklin  Bollettieri  on 
behalf  of  Spencer  Bollettieri,  New  York. 
New  York,  Court  of  Federal  Claims 
Number  03-O239V 

209.  Elayne  Carnegie  on  behalf  of  Ryan 
Scanlon,  New  York,  New  York,  Court  of 
Federal  Claims  Number  03-0240V 

210.  Shahran  and  Soosan  Amiri  on  behalf  of 
Mehrob  Som  Amiri.  Melbourne.  Florida. 
Court  of  Federal  Claims  Number  03-O241V 

211.  Shahran  and  Soosan  Amiri  on  behalf  of 
Shahzad  Amiri.  Melbourne,  Florida,  Court 
of  Federal  Claims  Number  03-0242V 

212.  Kim  and  Dean  Falsey  on  behalf  of 
Chelsea  Falsey.  Miami,  Florida,  Court  of 
Federal  Claims  Number  03-O243V 

213.  Raula  and  Ivor  Levy  on  behalf  of 
Matthew.  Levy,  Miami,  Florida,  Court  of 
Federal  Claims  Nurtiber  03-0244V 

214.  Kelly  Johnson  on  behalf  of  Olivia 
Johnson,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0246V 

215.  Stacy  and  John  Tollefson  on  behalf  of 
Dakota^ollefson.  Great  Neck,  New  York. 
Court  of  Federal  Claims  Number  03-0247V 

216.  Toni  and  Pat  Webb  on  behalf  of  Patrick 
Avery  Webb.  Dallas.  Texas.  Court  of 
Federal  Claims  Number  03-0248V 

217.  Shannon  Peoples  on  behalf  of  Stefvon  L. 
Thomas.  Dallas.  Texas.  Court  of  Federal 
Claims  Number  03-0249V 

218.  Mary  and  Scott  Finke  on  behalf  of 
Nathaniel  J.  Finke.  Melbourne,  Florida, 
Court  of  Federal  Claims  Number  03-0250V 

219.  Cindy  L.  Wyant,  Illiamna,  Arkansas. 
Court  of  Federal  Claims  Number  03-0251 V 

220.  Natasha  Oligario  on  behalf  of  Elijah 
Carroll,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-0253V 

221.  Shannon  Taylor  on  behalf  of  Kaitlyn 
Taylor.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O254V 

222.  Lisa  Courey  on  behalf  of  Michael 
Courey,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O255V 

223.  Dawn  Moriarty  on  behalf  of  Matthew 
Moriarty,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0256V 

224.  Dawn  Moriarty  on  behalf  of  Timothy 
Moriarty,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0257V 

225.  Assad  Wahdat  on  behalf  of  Meelad 
Wahdat,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-0258V 

226.  Kelli  Lysz  on  behalf  of  Alexander  Lysz. 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  03-0259V 

227.  Katrina  Blanchard  on  behalf  of 
Mackenzie  Blanchard.  Boston. 
Massachusetts,  Court  of  Federal  Claims 
Number  03-0260V 

228.  Shree  and  James  Catapano  on  behalf  of 
Allan  Frazier  Catapano,  Dallas,  Texas, 
Court  of  Federal  Claims  Number  03-0261 V 

229."  Jill  and  Gonzalo  Martinez  on  behalf  of 
Sanitago  Martinez,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  03-0262V 

230.  Cherise  and  Walter  Adams  on  behalf  of 
Kayla  Adams.  Chicago.-Illinois.  Court  of 
Federal  Claims  Number  03-0263V 

231.  Kelly  Strzalkowski  on  behalf  of  Matthew 
Strzalkowski,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  03-O266V 


232.  Staci  and  Michael  Weaver  on  behalf  of 
Joshua  Weaver,  Jacksonville,  Florida,  Court 
of  Federal  Claims  Number  03-0267V 

233.  Joyce  and  Patrick  Melker  on  behalf  of 
Alexander  Patrick  Howard  Melker,  Fall 
River,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0268V 

234.  Sara  and  Christopher  Bowen  on  behalf 
of  Evan  Christopher  Bowen,  Phoenix, 
Arizona,  Court  of  Federal  Claims  Number 
03-0269V 

235.  Elpida  and  Harry  Karas  on  behalf  of  Paul 
Anthony  Karas.  Elgin.  Illinois.  Court  of 
Federal  Claims  Number  03-0270V 

236.  Dawn  Miller  on  behalf  of  Benjamin 
Miller.  Glenmont.  New  York.  Court  of 
Federal  Claims  Number  03-02 74V 

237.  Debora  DelValle  on  behalf  of  Joshua  N. 
DelValle,  Tampa.  Florida,  Court  of  Federal 
Claims  Number  03-0275V 

238.  Cecilia  and  Issac  Lemon  on  behalf  of 
Drake  Issac  Lemon.  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-0276V 

239.  Debra  and  Raymond  Ricci  on  behalf  of 
Alexander  James  Ricci,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-O277V 

240.  Tammie  Jenkins  on  behalf  of  Jeremiah 
James  Jenkins,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0278V 

241.  Barbara  and  Christopher  Schmelzer  on 
behalf  of  Samuel  Schmelzer,  Houston, 
Texas.  Court  of  Federal  Claims  Number 
03-0279V 

242.  Farida  and  Adib  Yousofi  on  behalf  of 
David  Masseullah  Yousofi,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-O280V 

243.  Misty  and  Jay  Work  on  behalf  of 
Anthony  James  Work,  Dickson,  Tennessee. 
Court  of  Federal  Claims  Number  03-0281 V 

244.  Shannon  Dennison  and  Darin 
Washington  on  behalf  of  Derrontbon 
Washington,  Bel  Air,  Maryland,  Court  of 
Federal  Claims  Number  03-0282V 

245.  Jami  and  Christopher  Nelson  on  behalf 
of  River  Gene  White.  Denton.  Texas,  Court 
of  Federal  Claims  Number  03-0283V 

246.  Maria  and  Garry  Lund  on  behalf  of  Kyle 
Christopher  Lund,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  03-0284V 

247.  Amy  and  William  Talley  on  behalf  of 
Harrison  Talley,  Miami,  Florida,  Court  of 
Federal  Claims  Number  03-O285V 

248.  Denise  and  John  Gormley  on  behalf  of 
Matthew  Gormley,  Philadelphia, 
Pennsylvania.  Court  of  Federal  Claims 
Number  03-0286V 

249.  Cindy  and  John  Barkowski  on  behalf  of 
John  R.  Barkowski,  Schenectady,  New 
York,  Court  of  Federal  Claims  Number  03- 
0292V 

250.  Lisa  and  Todd  Lippincott  on  behalf  of 
Kevin  Lippincott.  New  York,  New  York, 
Court  of  Federal  Claims  Number  03-0293V 

251.  Douglas  White  on  behalf  of  Austin  James 
White,  Cape  Girardeau,  Missouri.  Court  of 
Federal  Claims  Number  03-0294V 

252.  Tonya  L.  Jarvis.  Washington.  DC.  Court 
of  Federal  Claims  Number  03-0295V 

253.  Debbie  and  Sam  Schwartz  on  behalf  of 
Haley  Elizabeth  Schwartz,  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
03-O297V 

254.  James  Bates  on  behalf  of  Jacob  Bates, 
Tyler,  Texas,  Court  of  Federal  Claims 
Number  03-0298V 

255.  Laura  and  Michael  Brosofsky  on  behalf 
of  Grace  Brosofosky,  Lawrenceville," 
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Georgia.  Court  of  Federal  Claims  Number 
03-0299V 

256.  Allison  and  James  Cozzo  on  behalf  of 
Isabella  Gozzo,  New  York,  New  York, 
Court  of  Federal  Claims  Number  03-O300V 

257.  Robyn  and  Kevin  Carter  on  behalf  of 
Avery  Quinn  Carter,  Florence,  Aleibama, 
Court  of  Federal  Claims  Number  03-0301 V 

258.  Laurie  Colabelli  on  behalf  of  Zachary  W. 
Kilmer,  Rensselaer,  New  York,  Court  of 
Federal  Claims  Number  03-0302V 

259.  Desiree  and  Troy  Feliciano  on  behalf  of 
Isaiah  Feliciano,  New  York,  New  York, 
Court  of  Federal  Claims  Number  03-0303V 

260.  Christine  and  Thomas  Prendergast  on 
behalf  of  Dylan  Prendergast,  New  York, 
New  York,  Court  of  Federal  Claims 
Number  03-0304V 

261.  Ruth  McCommon,  Peachtree  City, 
Georgia,  Court  of  Federal  Claims  Number 
03-0305V 

262.  Valerie  and  William  Boergesson  on 
behalf  of  Alexander  Boergesson,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
03-0307V 

263.  Susan  and  Peter  Pruyn  on  behalf  of 
Thomas  Pruyn,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0308V 

264.  Ursula  and  John  Zettlemoyer  on  behalf 
of  Melanie  Zettlemoyei,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-0309V 

265.  Cherj'l  and  Clifford  Bost  on  behalf  of 
Roy  Bost,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0310V 

266.  Brenda  and  Bill  Shepard  on  behalf  of 
Gage  Shepard,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-O311V 

267.  Judith  and  Kevan  Braun  on  behalf  of 
Kevin  Braun,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0312V 

268.  Melinda  and  Michael  Hanna  on  behalf 
of  Heather  Hanna,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-O313V 

269.  .Susan  and  Peter  Pruyn  on  behalf  of 
Samuel  Pruyn.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0314V 

270.  Donna  and  Douglas  Bernard  on  behalf  of 
Matthew  Bernard.  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-031 5V 

271.  Lisa  and  Patrick  Wayman  on  behalf  of 
Noah  Wayman,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0316V 

272.  Alecia  and  Steven  Schaller  on  behalf  of 
Asher  N.  Travilian,  Houston.  Texas.  Court 
of  Federal  Claims  Number  03-03 1 7V 

273.  Nancy  and  Lawrence  Munoz  on  behalf 
of  Nicholas  Munoz.  Alexandria.  Virginia. 
Court  of  Federal  Claims  Number  03-0318V 

274.  Kristy  Bergo  on  behalf  of  Kyle  Bergo. 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-03 19V 

275.  Teresa  Tucker  on  behalf  of  Cameron  ^ 
Tucker.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O320V 

276.  Brenda  Clark  on  behalf  of  Mason  Clark, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  0.3-0321V 

'277.  Tanya  Dethouars-Cosgra\'e  on  behalf  of 
Kyle  Cosgrove.  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  03-0322V 

278.  Christina  Snow  on  behalf  of  Tamara 
Snow,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0323V 

279.  Sylvia  Deanda  on  behalf  of  John  Deanda, 
Boston,  Ma.ssachusetts,  Court  of  Federal 
Claims  Number  03-0324V 


280.  Cheryl  Lloyd  on  behalf  of  Aliyah  Lloyd, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0325V 

281.  Leah  Skinner  on  behalf  of  Shane 
Skinner,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0326V 

282.  Robyn  Crompton  on  behalf  of  Hunter 
Crompton,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-032  7 V 

283.  Tina  Marascia  on  behalf  of  Robert  Lewis, 
III,  Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-O328V 

284.  Denise  Ogle  on  behalf  of  Chance  Ogle, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0329V 

285.  Nadine  Winters  on  behalf  of  Charles 
Winters,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0330V 

286.  Carolann  Zielinski  on  behalf  of  Michael 
Zielinski,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-033 IV 

287.  Susan  Tellechea  on  behalf  of  Daniel 
Loney,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-0332V 

288.  Shirley  Baker  on  behalf  of  Caitlin  Baker. 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0333V 

289.  Kimberly  Robinson  on  behalf  of  Hunter 
Robinson.  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-0334V 

290.  Richard  Rex  on  behalf  of  Michael  Rex. 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-0335V 

291.  Sonya  Quaterman  on  behalf  of  De'Andre 
Quarterman.  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  03-0336V 

292.  Christina  McDermott  on  behalf  of  Jacob 
Brown,  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-O337V 

293.  Dana  Schoenfeld  on  behalf  of  Hunter 
Schoenfeld.  Boston.  Massachusetts,  Court 
of  Federal  Claims  Number  0.3-0338V 

294.  Tina  Martin  on  behalf  of  Alexander 
Bonds.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0339V 

295.  Tara  Rhetta  on  behalf  of  Ryan  Rhetta, 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  03-0341 V 

296.  Corey  Williams  on  behalf  of  Victoria 
Williams.  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0342V 

297.  Gina  and  Michael  Giordano  on  behalf  of 
Michael  Giordano,  New  York,  New  York, 
Court  of  Federal  Claims  Number  03-0343V 

298.  Selena  and  James  Yagey  on  behalf  of 
Alec  James  Yagey,  Melbourne,  Florida, 
Court  of  Federal  Claim.s  Number  0.3-0344V 

299.  Brooke  and  Timothy  Schwab  on  behalf 
of  Atlee  Schwab,  Baltimore,  Maryland, 
Court  of  Federal  Claims  Number  03-0345V 

300.  Wendy  and  Alan  Tucker  on  behalf  of 
Matthew  Tucker,  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  03-0346V 

30jl .  Tammi  Perricci  Pinkley  on  behalf  of 
Devin  Perricci,  Baltimore,  Maryland,  Court 
of  Federal  Claims  Number  03-b347V 

302.  Angela  and  Scott  Finet  on  behalf  of  Eric 
Shaw  F'inet,  Vienna,  Virginia,  Court  of 
Federal  Claims  Number  03-O348V 

303.  Nicole  Shaffer,  Meadville.  Pennsylvania, 
Court  of  Federal  Claims  Number  03- 
0349V, 

304.  Madeline  Wilk.  Vienna,  Virginia,  Court 
of  Federal  Claims  Number  03-0350V 


305.  Howard  Gordon  on  behalf  of  Elijah 
Gordon,  Vienna,  Virginia,  Court  of  Federal 
Claims  Number  03-0351 V 

306.  Sharon  Faulk  on  behalf  of  Ryan  E. 
Faulk,  Melbourne,  Florida,  Court  of 
Federal  Claims  Number  03-0353V 

307.  Sharon  Faulk  on  behalf  of  Andrew  L. 
Faulk.  Melbourne,  Florida,  Court  of 
Federal  Claims  Number  03-0354V 

308.  Ramona  and  Peter  Loutos  on  behalf  of 
Peter  A.  Loutos.  II.  Melbourne.  Florida, 
Court  of  Federal  Claims  Number  03-0355V 

309.  April  and  James  Shearin  on  behalf  of 
Charles  Shearin,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-O356V 

310.  Robin  Cline  on  behalf  of  Aaron  Michael 
Rothrock,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  03-0357V 

311.  Suzanne  Kosse  on  behalf  of  Ilexis  Kosse, 
Great  Neck,  New  York,  Court  of  Federal 
Claims  Number  03-0358V 

312.  Krystal  and  Christopher  Davis  on  behalf 
of  Gabrielle  Davis,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-0359V 

313.  Tonya  and  Shawn  Goss  on  behalf  of 
Chloe  Goss.  Great  Neck,  New  York,  Court 
of  Federal  Claims  Number  03-0360V 

314.  Aimee  Ward  on  behalf  of  Jayden 
Hardway,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  03-0361V 

315.  Loretta  and  James  Smith  on  behalf  of 
Lancelot  Smith.  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-0362V 

316.  Heather  and  Brooke  Walton  on  behalf  of 
Sara  Walton.  Great  Neck.  New  York.  Court 
of  Federal  Claims  Number  03-0363V 

317.  Theresa  and  James  Roberts  on  behalf  of 
James  Roberts,  Jr.,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-0364V 

318.  Dionne  Dunham  on  behalf  of  Devin 
Dunham,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  03-O365V 

319.  Angela  and  Ken  Riederman  on  behalf  of 
Mary  Beth  Riederman.  Great  Neck,  New 
York.  Court  of  Federal  Claims  Number  03- 
0366V 

320.  Jamie  and  Antonio  Bautista  on  behalf  of 
Joshua  Bautista.  Great  Neck.  New  York, 
Court  of  Federal  Claims  Number  03-O367V 

321.  Michelle  and  Melvin  Nichols  on  behalf 
of  Melvin  Nichols,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-0368V 

322.  Michelle  Peterson  and  Thanh  Guinan  on 
behalf  of  Tyler  Guinan,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  03- 
0369V 

323.  Laura  Simonetti  on  behalf  of  Michael 
Joseph  Castellano,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-0370V 

324.  Niladri  and  Ruma  Chatterjee  on  behalf 
of  Chris  Chatterjee,  Great  Neck.  New  York. 
Court  of  Federal  Claims  Number  03-0371 V 

325.  Joan  and  Shane  Steckelberg  on  behalf  of 
Lydia  Steckelberg,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-O372V 

326.  Vanessa  Citriglia  on  behalf  of  Orion 
Citriglia,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0373V 

327.  Dawn  Gregor  on  behalf  of  Noah  Gregor, 
Boston.  Massachusetts.  Court  of  Federal 
Claims  Number  03-O374V 

328.  Betsy  Spaeth  on  behalf  of  Brandon 
Spaeth.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-0375V 

329.  Julia  Krumlauf  on  behalf  of  Ethan 
Krumlauf,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-03  76V 
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330.  Lynn  Wagnfer 
Wagner.  Bostc  n 
Federal  Claim  > 

331.  Lynn  Wagnsr 
Boston, 
Claims  Number 

332.  John  Pouli 
Poulin,  Bostoi 
Federal  Claim 

333.  Carole  Hah 
Boston. 
Claims  Numb4r 

334.  Vincent 
Lovenduski 
of  Federal  Cla 

335.  Wendy  Wei 
Weitkemper. 
of  Federal 

336.  Yvonne 
Furbee,  Jr.  on 
Barrett-Furbee 
Carolina.  Cour 
03-O383V 

337.  Karen  Tribb 
Anthony.  Cast  )n 
Federal  Claims 

338.  Vanessa 
Phipps.  Houstin 
Claims  Numbe  • 

339.  Yvonne  Joh 
Patten,  Housto  i 
Claims  Numbe 

340.  Paula 
,  behalf  of  Taw 

Texas.  Court  o 
03-O387V 

341.  Giselle 
Behbehani-E.sc 
Court  of  Feden  1 

342.  Anthony  Wi 
Williams, 
Federal  Claims 

343.  Andrea 
Macmilliam 
Court  of  Feders  I 

344.  fody  Ringm 
Portland.  Oregi 
Number 

345.  Jamie  Hahn 
Portland,  Oregc 
Number 

346.  Lisa  Crawfortl 
Crawford, 
Federal  Claims 

347.  Kathleen  an( 
Kelly  F.  Buff, 
of  Federal  Ciai 

348.  Jennifer  and 
of  Joshua  Dale 
Court  of  Federa 

349.  Michelle  anc 
Isaiah  David 
Court  of  Federa 

350.  Toan  "Mike' 
Nguyen,  Houstc  n 
Claims  Number 

351.  Rebecca  Christ 
Christoffer.  Mi 
of  Federal  Cla 

352.  Christine  anc 
Jacob  Wiley 
Federal  Claims 

353.  Melissa  and 
Ryan  A.  Bryant, 
Court  of  Federa 

354.  Shadiya  and 
behalf  of  Ilyas 


en, 
■  03-03!  IV 


Port!  md 


A 


r  IS  1 


on  behalf  of  Timothy 
Massachusetts,  Court  of 
Number  03-0377V 
on  behalf  of  Ian  Wagner, 
Massachusetts,  Court  of  Federal 
03-0378V 
on  behalf  of  Cameron 
,  Massachusetts,  Court  of 
Number  03-0379V 
on  behalf  of  Andrew  Hahn, 
Massachusetts,  Court  of  Federal 
03-0380V 
Lo\enduski  on  behalf  of  Austin 
Bpston,  Massachusetts,  Court 
s  Number  03-0381 V 
kemper  on  behalf  of  Quinn 
E  oston,  Massachusetts,  Court 
Clai  tns  Number  03-O382V 
Bar  ett-Furbee  &  James  W. 
1  ehalf  of  Nicholas  James 
Winston-Salem,  North 
of  Federal  Claims  Number 

e  on  behalf  of  Zarek  James 

ia."Georgia,  Court  of 
Number  03-O384V 
ing  on  behalf  of  Jamario 
Texas,  Court  of  Federal 
03-O385V 

son  on  behalf  of  Da 'Quida 
Texas.  Court  of  Federal 
03-0386V 
Thorn  json  and  Graig  Odems  on 
a  idelin  Williams,  Houston. 
dI  Federal  Claims  Number 

Esco  lar  on  behalf  of  Kaivon 
(bar.  Portland.  Oregon, 
"  Claims  Number  03-O388V 
liams  on  behalf  of  Tyler 
Portltnd,  Oregon.  Court  of 

Number  03-0389V 
Schr  ;iber  on  behalf  of 
Scjireiber.  Portland.  Oregon. 
Claims  Number  03-0390V 
on  behalf  of  Dion  Moody, 
Court  of  Federal  Claims 


lai  ( 


n  behalf  of  Page  Novotny, 
n.  Court  of  Federal  Claims 


He  rst. 


on  behalf  of  Collin 
.  Oregon.  Court  of 
Vumber  0.3-0393V 
JosepH  Buff  on  behalf  of 
tamont.  New  York,  Court 

Number  03-0394V 
vlichael  Goodwin  on  behalf 
(toodwin.  Dallas.  Texas, 
Claims  Number  03-0395V 
Donald  Horst  on  behalf  of 
New  York,  New  York, 
Claims  Number  03-0396V 
Nguyen  on  behalf  of  Brian 
Texas,  Court  of  Federal 
03-0397V 

loffer  on  behalf  of  Peyton 
leapolis.  Minnesota,  Court 
>  Number  02-0398V 
Steven  Wiley  on  behalf  of 
Fejndale,  Michigan,  Court  of 
>Jumber  03-0399V 
I  )onald  Bryant  on  behalf  of 
Alexandria,  Virginia, 
Claims  Number  03-0408V 
vloulay  Patton-Bey  on 
f^tton-Bey,  Alexandria, 


nrie 

iins 


Virginia,  Court  of  Federal  Claims  Number 
03-O409V 

355.  Yvette  and  Kevin  Ohree  on  behalf  of 
Jordan  P.  Ohree,  Alexandria,  Virginia, 
Court  of  Federal  Claims  Number  03-0410V 

356.  Temeka  and  Antoine  Moss  on  behalf  of 
Antoine  Moss,  Jr.,  Ale.xandria,  Virginia, 
Court  of  Federal  Claims  Number  03-0411V 

357.  Julie  and  Gary  Mitchum  on  behalf  of 
Douglas  Edward  Mitchum.  Melbourne, 
Florida,  Court  of  Federal  Claims  Number 
03-0414V 

358.  Monique  Leroux-Bice  and  Trevor  Bice 
on  behalf  of  John-Paul  Leroux-Bice, 
Melbourne,  Florida,  Court  of  Federal 
Claims  Number  03-041 5 V 

359.  Dorothy  Owen  Powell  on  behalf  of 
Trevor  Wyatt  Powell,  Falkville,  Alabama, 
Court  of  Federal  Claims  Number  03-O416V 

360.  Dorothy  Owen  Powell  on  behalf  of 
Matthew  Drake  Powell,  Falkville,  Alabama, 
Court  of  Federal  Claims  Number  03-0417V 

361.  Stephanie  Pearson  on  behalf  of  Sydnie 
Grace  Pearson,  Fort  Smith,  Arkansas,  Court 
of  Federal  Claims  Number  0d-O418V 

362.  Missy  Smith  on  behalf  of  Tanya  Smith, 
Vienna,  Virginia,  Court  of  Federal  Claims 
Number  03-0423V 

363.  Joyce  Dooley-Rodriguez  and  Pedro  J. 
Rodriguez  on  behalf  of  John  Brooks 
Rodriguez,  Hallandale  Beach,  Florida, 
Court  of  Federal  Claims  Number  03-0424V 

364.  Carolyn  and  Joseph  Thurmond  on  behalf 
of  Sarah  Rose  Thurmond,  Sarasota,  Florida. 
Court  of  Federal  Claims  Number  03-0425V 

365.  Evelyn  O'Neill-Torres  and  Jose  Torres 
on  behalf  of  Jonathan  David  Torres, 
Melbourne,  Florida.  Court  of  Federal 
Claims  Number  03-0426V 

366.  Leslie  and  Ronald  Giroux  on  behalf  of 
Graham  Giroux,  Great  Neck.  New  York, 
Court  of  Federal  Claims  Number  03-0427V 

367.  Lisa  and  Michael  Bonsignore  on  behalf 
of  Michael  Bonsignore,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  03- 
0428V 

368.  Heather  and  Bryan  Cogan  on  behalf  of 
Kurren  Cogan,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-O429V 

369.  Jennifer  Nelson  on  behalf  of  Samuel 
Nelson,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  03-O430V 

370.  Tracy  Knight  on  behalf  of  Taylor  M. 
Knight,  Portland.  Oregon,  Court  of  Federal 
Claims  Number  03-043 IV 

371.  Terri  Jefferies  on  behalf  of  Jared  Jefferies, 
Portland,  Oregon.  Court  of  Federal  Claims 
Number  03-0432V 

372.  Loretta  Reagan  on  behalf  of  Kyleyeah 
Reagan,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  03-O433V 

373.  Marie  Roarks  on  behalf  of  Anthony 
Roarks,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  03-O434V 

374.  Tammy  Cervenka  on  behalf  of  Thomas 
Webber,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  03-0435V 

375.  Angela  and  Gary  Fennern  on  behalf  of 
Macayla  Rose  Herron,  Pensacola,  Florida, 
Court  of  Federal  Claims  Number  03-O436V 

376.  Marj'ann  and  Peter  Panariello  on  behalf 
of  Danny  Panarielllo,  New  York,  New 
York,  Court  of  Federal  Claims  Number  03- 
0437V 

377.  Vanessa  and  Kevin  Brink  on  behalf  of 
Samuel  A.  Brink,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  03-0438V 


378.  Bert  Cox  on  behalf  of  Allison  Cox, 
Concord,  New  Hampshire,  Court  of  Federal 
Claims  Number  03-0440V 

379.  Rosa  and  Thomas  Jawski  on  behalf  of 
Thomas  Louis  Jawski,  New  York,  New 
York,  Court  of  Federal  Claims  Number  03- 
0443  V 

380.  Virginia  Blair  on  behalf  of  Preston  Blair, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-044  7 V 

381.  Robin  Hubbell  on  behalf  of  Aaron 
Rothrock,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0448V 

382.  Deena  Licht  on  behalf  of  Jacob  Licht, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-O449V 

383.  Anne  Pessetto  on  behalf  of  Amanda 
Pessetto,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0451V 

384.  Gordon  Downie  on  behalf  of  Gordon 
Downie,  Jr.,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  03-O452V 

385.  Joyce  Tesaker  on  behalf  of  Thomas 
Sordino,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O453V 

386.  Robyn  Shepherd  on  behalf  of  Taylor 
Shepherd,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0454V 

387.  Lorenzo  Brandon  on  behalf  of  Lloyd 
Brandon,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0455V 

388.  Tonya  Haynes  on  behalf  of  Tyler 
Haynes,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0456V 

389.  Kimberly  Wood  on  behalf  of  Jonathon 
Wood,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-045  7V 

390.  Maxine  Denise  Poole  on  behalf  of  Adam 
J.  Poole,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  03-0458V 

391.  Renee  and  Frederick  Henderson  on 
behalf  of  Nasya  R.  Henderson,  Alexandria, 
Virginia,  Court  of  Federal  Claims  Number 
03-O459V 

392.  Teresa  and  Joseph  Turowski  on  behalf 
of  Kevin  Turowski,  Alexandria,  Virginia. 
Court  of  Federal  Claims  Number  03-0460V 

393.  Nancy  and  Lawrence  Munoz  on  behalf 
of  Megan  Munoz,  Alexandria,  Virginia, 
Court  of  Federal  Claims  Number  03-046 IV 

394.  Anne  Pessetto  on  behalf  of  Roger 
Pessetto,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O463V 

395.  Rosa  and  Gregory  James  on  behalf  of 
Gregory  C.A.  James,  Jr.,  Eufaula,  Alabama, 
Court  of  Federal  Claims  Number  03-0466V 

396.  Waira  Berroa  on  behalf  of  Rodrigo 
Berroa,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0467V 

397.  Kerry  and  Robert  Bloch  on  behalf  of 
David  Joseph  Bloch,  Jacksonville,  Florida, 
Court  of  Federal  Claims  Number  03-0468V 

398.  Jolene  Bevelacqua  on  behalf  of  James 
Charles  Bevalacqua,  New  York,  New  York, 
Court  of  Federal  Claims  Number  03-0469V 

399.  Heather  Wise  on  behalf  of  Connor 
Wilson,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O472V 

400.  Robert  Smith  on  behalf  of  Andre  Smith, 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-O473V 

401.  Tammy  Maher  on  behalf  of  McGuire 
Maher,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0474V 

402.  Margaret  Neelsen  on  behalf  of  Ryan 
Neelsen,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0475V 
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403.  Chanta  Howard  on  behalf  of  Alala 
Howard,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-04  76V 

404.  Twila  Waters  on  behalf  of  Sean  Waters, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-O477V 

405.  Seth  Ross  on  behalf  of  Dylan  Ross, 
Boston,  Massachusetts,  Court  of  Federal 
Claims  Number  03-0478V 

406.  Rachel  Fulgencio  on  behalf  of  Drake 
Fulgencio,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O479V 

407.  Nikki  Reavie  on  behalf  of  Wyatt  Reavie, 
Boston,  Massachusetts.  Court  of  Federal 
Claims  Number  03-O480V 

408.  Tyler  Felix  on  behalf  of  Elizabeth 
Rodrigues,  Deceased,  Boston, 
Massachusetts,  Court  of  Federal  Claims 
Number  03-0481V 

409.  Mary  Kay  Carroll  on  behalf  of  Patrick 
Carroll,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O482V 

410.  Tracy  Williams  on  behalf  of  Katrina 
Williams.  Martinsville,  Indiana,  Court  of 
Federal  Claims  Number  03-0485V 

411.  Jennifer  and  Dan  Olson  on  behalf  of 
George  Olson,  Minneapolis,  Minnesota, 
Court  of  Federal  Claims  Number  03-0486V 

412.  Diana  and  Tilghman  Turner  on  behalf  of 
.  Tilghman  Anderson  Turner,  Grant, 

Alabama,  Court  of  Federal  Claims  Number 
03-0487V 

413.  Cheryl  and  James  Hoffman  on  behalf  of 
Sara  E.  Hoffman,  Oxford,  Ohio,  Court  of 
Federa!  Claims  Number  03-0488V 

414.  Kami  and  John  Olmstead  on  behalf  of 
Jonah  M.  Olmstead,  Rock  Island,  Illinois, 
Court  of  Federal  Claims  Number  03-0491V 

415.  Esmeralda  and  Wilford  Shriver  on 
behalf  of  Nolan  Bryce  Shriver,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
03-O492V 

416.  Cheryl  and  Andrew  Christopherson  on 
■    behalf  of  Michael  Christopherson. 

Alexandria,  Virginia,  Court  of  Federal 
Claims  Number  03-0493V 

417.  Gladys  Minor  on  behalf  of  Keiona 
Murray,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  03-0494V 

418.  Lorraine  Nutt  on  behalf  of  Thomas  J. 
Nutt.  Alexandria.  Virginia,  Court  of  Federal 
Claims  Number  03-0495V 

419.  Kimberly  and  Thomas  Blevins  on  behalf 
of  Cody  Blevins,  Muncie,  Indiana,  Court  of 
Federal  Claims  Number  03-0496V 

420.  Anissa  and  Robert  Ryland  on  behalf  of 
Nicholas  Wilson  Ryland,  Dallas,  Texas, 
Court  of  Federal  Claims  Number  03-0497V 

421.,Rachelle  and  Troy  Potter  on  behalf  of 
Trenton  Dean  Potter,  Dallas,  Texas,  Court 
of  Federal  Claims  Number  03-0498V 

422.  Charity  and  Dave  Christman  on  behalf 
of  Faith  Ashley  Christman,  Dallas,  Texas, 
Court  of  Federal  Claims  Number  03-0499V 

423.  Emestina  and  Abel  Gonzalez  on  behalf 
of  Josue  Gonzalez,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  03-D500V 

424.  Linda  and  Johnny  Black  on  behalf  of 
Elizabeth  Black,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  03-0501V 

425.  Carla  and  Eric  Blaha  on  behalf  of 
Christopher  Blaha,  Dallas,  Texas,  Court  of 
Federal  Claims  Number  03-0502V 

426.  Bridgette  Donison  on  behalf  of  Nia 
Donison,  Dallas,  Texas.  Court  of  Federal 
Claims  Number  03-0503V 


427.  Risa  and  Charles  Bently  on  behalf  of 
John  Harrison  Bently,  Dallas,  Texas,  Court 
of  Federal  Claims  Number  03-O504V 

428.  Latisha  Simpson  Moore  on  behalf  of 
Jasmine  Moore,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  03-O505V 

429.  Hans  Rosenberg  on  behalf  of  Hans 
Rosenberg,  Jr.,  Portland,  Oregon,  Court  of 
Federal  Claims  Number  03-0506V 

430.  Lisa  and  Frank  McKinney  on  behalf  of 
Kennedy  McKinney,  Portland,  Oregon, 
Court  of  Federal  Claims  Number  03-O507V 

431.  Carol  and  Charles  Heinz  on  behalf  of 
Brandon  Heinz,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0508V 

432.  Beverlee  and  Jeffrey  Peters  on  behalf  of 
Avery  Peters,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0509V 

433.  Annette  Hubbs  on  behalf  of  Joseph 
Hubbs,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-O510V 

'434.  Stormy  Lester  on  behalf  of  Cameron 
Lester,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-051 IV 

435.  Gina  and  Richard  Mouser  on  behalf  of 
Eric  Mouser,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0512V 

436.  Paula  Sessing  on  behalf  of  Sean  Sessing, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-O513V 

437.  William  K.  Stewart  on  behalf  of  William 
Stewart,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0514V 

438.  Terri  Reid  on  behalf  of  Joseph  Willis, 
Houston,  Texas,  Court  of  Federal  Claims 
Number  03-0515V 

439.  Alisha  and  Wilbert  Gibson  on  behalf  of 
Jabari  Gibson,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0516V 

440.  Julie  and  John  Stackpole  on  behalf  of 
John  Stackpole,  Jr.,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-0517V 

441.  Kelley  and  Luis  Tijero  on  behalf  of  Luis 
Tijero,  Jr.,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0518V 

442.  Margaret  and  Daniel  Kivumbi  on  behalf 
of  Daniel  Kivumbi,  Jr.,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-05 19V 

4^3.  Heather  and  Lennox  Carty  on  behalf  of 
Stevyn  Carty,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0520V 

444.  Dianna  and  Monte  Cunningham  on 
behalf  of  Caryson  Cunningham,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
03-0521V 

445.  David  Adams  on  behalf  of  Michael 
Adams,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0522V 

446.  Annette  and  Gerald  Lichtenstein  on 
behalf  of  Ivan  Lichtenstein,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
03-O523V 

447.  Vickie  and  Brian  Hilverding  on  behalf 
of  Noah  Hilverding,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-0524V 

448.  Maria  and  Robert  Brock  on  behalf  of 
Christopher  Brock,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-0525V 

449.  Tina  and  Jamie  Scarbro  on  behalf  of 
Trevor  Scarbro,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0526V 

450.  Claire  and  Michael  Mullen  on  behalf  of 
William  Mullen,  Houston,  Texas,  Court  of_ 
Federal  Claims  Number  03-0527V 

451.  Kimberly  and  Lance  Erickson  on  behalf 
of  Hunter  T.  Erickson,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-0528V 


452.  Jeffrey  Wolfson  on  behalf  of  Richard  M. 
Wolfson,  Melbourne,  Florida,  Court  of 
Federal  Claims  Number  03-0529V 

453.  Christina  and  Tim  Beaudrie  on  behalf  of 
Savannah  Beaudrie,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-0530V 

454.  Kerri  and  John  Carney  on  behalf  of  John 
Carney,  Great  Neck,  New  York,  Court  of 
Federal  Claims  Number  03-0531V 

455.  Jennifer  and  Richard  Volker  on  behalf  of 
Scott  Alexander  Volker,  Springfield. 
Massachusetts,  Court  of  Federal  Claims 
Number  03-0532V 

456.  Beth  and  James  MortI  on  behalf  of 
Clayton  MortI,  New  Berlin,  Wisconsin, 
Court  of  Federal  Claims  Number  03-0533V 

457.  Heather  Cogan  on  behalf  of  Kurren 
Cogan,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O534V 

458.  Lisa  Hnath  on  behalf  of  Joseph  Hnath, 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-O535V 

459.  Patricia  and  Richard  Gavigan  on  behalf 
of  Kristen  P.  Gavigan.  Schenectday,  New 
York,  Court  of  Federal  Claims  Number  03- 
0536V 

460.  Melissa  and  Shanin  Seamons  on  behalf 
of  Dylan  C.  Seamons,  New  Orleans, 
Louisiana,  Court  of  Federal  Claims  Number 
03-0537V 

461.  Theresa  and  Andrew  Holloway  on 
behalf  of  Elijah  Holloway,  Dallas,  Texas, 
Court  of  federal  Claims  Number  03-O539V 

462.  Kevin  Dass  on  behalf  of  Dillon  Jacob 
Dass.  Kansas  City,  Missouri,  Court  of 
Federal  Claims  Number  03-0540V 

463.  Kevin  Dass  on  behalf  of  Kyle  Steven 
Dass  .  Kansas  City,  Missouri.  Court  of 
Federal  Claims  Number  03-0541V 

464.  Kimberly  Yench  on  behalf  of  Nicolas 
Yench,  Lisle,  Illinois,  Court  of  Federal 
Claims  Number  03-0542V 

465.  Paige  and  Jay  Ingrum  on  behalf  of 
Spencer  Mitchell  Ingrum,  Dallas,  Texas. 
Court  of  Federal  Claims  Number  03-0544V 

466.  Lisa  and  Dale  Willows  on  behalf  of  Jacob 
Willows,  Dallas.  Texas,  Court  of  Federal 
Claims  Number  03-0545V 

467.  Carla  Lingenfelter  on  behalf  of  Cody 
Lingenfelter,  Boston,  Massachusetts,  Court 
of  Federal  Claims  Number  03-054&V 

468.  Glenda  O'Dell  on  behalf  of  Patrick 
O'Dell,  Boston,  Massachusetts.  Court  of 
Federal  Claims  Number  03-0547V 

469.  Eugene  Venable  on  behalf  of  Mark 
Venable,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0548V 

470.  Lisa  Weydert  on  behalf  of  Clinton 
Weydert,  Boston,  Massachusetts,  Court' of 
Federal  Claims  Number  03-0549V 

471.  Coralee  Howard  on  behalf  of  Sierra 
Howard,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O550V 

472.  Jackeline  Novikov-Carles  on  behalf  of 
Natasha  Carles,  Boston,  Massachusetts, 
Court  of  Federal  Claims  Number  03-055 IV 

473.  Roxana  Lynn  Pettit  on  behalf  of  Manny 
Lee  Garza,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O552V 

474.  Maria  and  George  Plunkett  on  behalf  of 
Nicolas  Plunkett,  New  York,  New  York, 
Court  of  Federal  Claims  Number  03-0553V 

475.  Kelly  and  Steve  Flynn  on  behalf  of 
Alexander  Flynn,  New  York,  New  York, 
Court  of  Federa]  Claims  Number  03-0554V 
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476.  Theresa 
of  Joseph  PirrfeU 
Court  of  Federal 

477.  Maryajin  a 
of  Danny  Pan 
Court  of  Fed 

478.  Lori  and 
Anthony  Tali 
Court  of  Federal 

479.  Deborah  a 
behalf  of  Thon 
New  York.  Co  art 
Number  03-01 

480.  Julie  Riley 
Jr..  Boston,  M. 
Claims  Number 

481.  Dana  Stone 
Boston.  Mass 
Claims  Numbi 

482.  Joan  and 
Nicholas  Correal 
Court  of  FedferpI 

48,3.  Stephanie 

of  Dylan  McAfee 
,    Court  of  Federfcl 

484.  Colleen  an 
Cameron  Dill 
Court  of  Federtl 

485.  Joie  and  Mii 
Anthony  Lanz^ 
Court  of  Federtl 

486.  Abigail  Tur 
Turner,  New 
Federal  Claim; 

487.  Stacv  and 
Daniel  Zollo. 
nf  Federal  Clai 

488.  Sharlene  an 
of  Dylan  Bedarfa 
Court  of  Federi  I 

489.  Rosanna  anc 
behalf  of  Anth( 
New  York.  Coii-t 
Number  OS-O.^i 

490.  Barrie  and 
Barrie  Usmana 
Court  of  Federe  I 

491.  Reneeand 
I.  Caron,  Melbcji 
Federal  Claims 

492.  Lisa  Funder 
Funderburk 
of  Federal  Clai 

493.  Mary  Brum 
Brumbaugh, 
of  Federal  Claii 

494.  Louann  Petri 
Gregory  Duane 
Court  of  Federa 

49,5.  Frances  and 
David  J.  Lang 
Alabama.  Court 
03-0.580V 

496.  Monica  and 
Conner  SuUiva 
of  Federal  Claii 

497.  Kim  and  Jam 
Olivia  Gordon. 
Federal  Claims 

498.  Linda  Pedraii 
•    Raphael  Pedraz  i 

Federal  Claims 

499.  Mylinda  and 
Jordan  King.  Po 
Federal  Claims 
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Stephen  Pirrelli  on  behalf 
"i,  New  York,  New  York, 
Claims  Number  03-0555V 
II  id  Peter  Panariello  on  behalf 
i  iriello.  New  York,  New  York. 

I  Claims  Number  03-0556V 
Taliercio  on  behalf  of 

ircio,  New  York.  New  York, 

Claims  Number  03-0557V 

Thomas  Anderson  on 
las  Anderson,  New  York, 
of  Federal  Claims 

8V 
in  behalf  of  Timothy  Riley, 
ssachusetts.  Court  of  Federal 

03-0561 V 
on  behalf  of  Noah  Stone, 
husetts.  Court  of  Federal 
r  a3-0562V 

ip  Correale  on  behalf  of 

le.  New  York,  New  York. 

Claims  Number  03-O563V 
d  Kevin  McAree  on  behalf 
New  York,  New  York. 

Claims  Number  03-0566V 
Bob  Dillon  on  behalf  of 

New  York,  New  York, 

Claims  Number  03-0567V 
hael  Lanza  on  behalf  of 
1.  New  York,  New  York. 

Claims  Number  03-0568V 
ler  on  behalf  of  Patrick 

New  York,  Court  of 
Number  03-0569V 

iel  Zollo  on  behalf  of 
York.  New  York.  Court 
ns  Number  03-0570V 
Charles  Bedard  on  behalf 
,  New  York.  New;  York. 

Claims  Number '03-057lV 
Leonard  Scandaglia  on 
ny  Scandaglia.  New  York. 

of  Federal  Claims 
2V 

Usmana  on  behalf  of 
New  York.  New  York." 

Claims  Number  03-0573V 

II  Caron  on  behalf  of  Tyler 
irne.  Florida.  Court  of 

Number  03-0574V 
I  urk  on  behalf  of  Nicholas 
.  Massachusetts'.  Court 
s  Number  03-0577V 

on  beha  1  f  of  Dorothy 
lion.  Massachusetts,  Court 
IS  Number  03-0578V 
icci-Duane  on  behalf  of 
Boston.  Massachusetts. 
Claims  Number  03-0579V 
3avid  Langum  on  behalf  of 

'r..  Birmingham, 
of  Federal  Claims  Number 
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Hake  Sullivan  on  behalf  of 
.  Kokomo.  Indiana.  Court 
IS  Number  03-0581 V 
;s  Gordon  on  behalf  of 
/ienna.  Virginia,  Court  of 
•Jumber  03-0582V 
on  behalf  of  Michael 
Dallas.  Texas,  Court  of 
'4  umber  03-0583 V 
Fred  King  qn  behalf  of 
tiand,  Oregon.  Court  of 
Slumber  03-0584V 


500.  Lien  Vu  and  Mark  Lindsay  on  behalf  of 
Lorenzo  Lindsay,  Portland,  Oregon,  Court 
of  Federal  Claims  Number  03-0585V 

501.  Dianne  Doggett  and  Gary  Fagelman  ^n 
behalf  of  Augie  Fagelman,  Portland, 
Oregon,  Court  of  Federal  Claims  Number 
03-0586V 

502.  Jacqueline  Fowler  oabehalf  of  Steven 
Fowler,  Portland,  Oregon,  Court  of  Federal 
Claims  Number  03-O587V 

503.  Christina  Emerson  on  behalf  of 
Kristopher  Emerson,  Portland,  Oregon, 
Court  of  Federal  Claims  Number  03-0588V 

504.  Diana  Cornejo  on  behalf  of  Diego 
Cornejo,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0591V 

505.  Robert  Anderson  on  behalf  of  Charles 
Anderson,  Boston.  Massachusetts.  Court  of 
Federal  Claims  Number  03-O592V 

506.  Sabrina  Lepre  Leva  on  behalf  of  Lorenzo 
Leva.  Boston.  Massachusetts,  Court  of 
Federal  Claims  Number  03-0593V 

507.  Rebecca  Gleeson  on  behalf  of  Anthony 
Gleeson,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0594V 

508.  Vallie  Naylor  on  behalf  of  Jacob  Naylor, 
Boston.  Massachusetts,  Court  of  Federal 
Claims  Number  03-0595V 

509.  Linda  Leavy  on  behalf  of  Jason  Leavy. 
Boston,  Massachusetts.  Court  of  Federal 
Claims  Number  03-0596V 

510.  Melissa  and  Michael  Robinson  on  behalf 
of  Martia  Rochana  Robinson.  Richmond. 
Virginia,  Court  of  Federal  Claims  Number 
03-0597V 

511.  Kathleen  and  Richard  Hybl  on  behalf  of 
Patrick  Ryan  Hybl.  Richmond,  Virginia. 
Court  of  Federal  Claims  Number  03-0598V 

512.  Evelyn  and  Frances  Yee  on  behalf  of 
Jacqueline  Frances  Yee.  Dallas,  Texas, 
Court  of  Federal  Claims  Number  03-O599V 

513.  Karen  and  Robert  Kolacinski  on  behalf 
of  Taylor  Kolacinski.  Kennesaw.  Georgia, 
Court  of  Federal  Claims  Number  03-0602V 

514.  Karen  and  Edward  Hiney  on  behalf  of 
Andrew  Hiney,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-O603V 

515.  Christine  and  Patrick  Mazza  on  behalf 
of  Anthony  Mazza.  Great  Neck.  New  York. 
Court  of  Federal  Claims  Number  03-0604V 

516.  Tamera  and  Duffy  Trotter  on  behalf  of 
Christopher  Ray  Trotter,  Great  Neck.  New 
York,  Court  of  Federal  Claims  Number  03- 
0605V 

517.  Karrie  VVallingford  on  behalf  of  Jesse 
VVallingford.  Great  Neck.  New  York.  Court 
of  Federal  Claims  Number  03-0606V 

518.  Andrea  Adier  on  behalf  of  Shawn 
Garcia.  Great  Neck.  New  York.  Court  of 
Federal  Claims  Number  03-0607V 

519.  Shirley  and  Charles  McDonald  on  behalf 
of  Jonah  McDonald,  Great  Neck,  New  York. 
Court  of  Federal  Claims  Number  03-0608V 

520.  Kathleen  and  Kurt  0"Donnell  on  behalf 
of  Conner  O'Donnell.  Great  Neck.  New 
York.  Court  of  Federal  Claims  Number  03- 
0609V 

521.  Megann  Reed  on  behalf  of  Dylan 
Richmond.  Great  Neck.  New  York,  Court  of 
Federal  Claims  Number  03-0610V 

522.  Shamecka  Sweet  on  behalf  of  Nasir 
Lewis,  Great  Neck.  New  York,  Court  of 
Federal  Claims  Number  03-061 IV 

523.  Brenda  and  Paul  Bright  on  behalf  of 
Zachary  O'Neal  Bright,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  03- 
06I2V 


524.  Margie  and  Michael  Barres  on  behalf  of 
Brandon  Barres,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-O613V 

525.  Kelly  and  William  Milazzo  on  behalf  of 
Robert  Milazzo,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-0614V 

526.  Heather  and  Ryan  Smith  on  behalf  of 
Trevon  Smith,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-061 5V 

527.  Karen  and  Greg  Sokolowski  on  behalf  of 
Adam  Sokolowski.  Vienna,  Virginia,  Court 
of  Federal  Claims  Number  03-O618V 

528.  Stephanie  Sherman  on  behalf  of  Cody 
Hill,  Reno,  Nevada,  Court  of  Federal 
Claims  Number  03-0619V 

529.  Adele  Quintana  De  Bazan,  Alviso, 
California,  Court  of  Federal  Claims  Number 
03-0620V 

530.  Lynn  and  Wesley  Avram  on  behalf  of 
Paul  Avram,  New  York,  New  York,  Court 
of  Federal  Claims  Number  03-0621V 

'   531.  Laura  and  Jose  Turrubiates  on  behalf  of 
Eric  Turrubiates,  San  Antonio,  Texas, 
Court  of  Federal  Claims  Number  03-0622V 

532.  Tina  Gordon  on  behalf  of  Darris  J. 
Gordon,  Alexandria,  Virginia,  Court  of 
Federal  Claims  Number  03-0624V 

533.  Morgan  and  Hugh  Leggette  on  behalf  of 
Kayleigh  Hannah  Leggette,  Alexandria, 
Virginia,  Court  of  Federal  Claims  Number 
03-0625V 

534.  Kassandra  Standley  and  Leon  Vincente 
on  behalf  of  Bailey  Vicente,  Miami, 
Florida,  Court  of  Federal  Claims  Number 
03-062 7 V 

535.  Raschelle  and  George  Theoharris  on 
behalf  of  Max  Theoharris,  Bala  Cynwyd, 
Pennsylvania,  Court  of  Federal  Claims 
Number  03-0628V 

536.  Verna  Lisa  and  Jay  Schmel  on  behalf  of 
Jayson  Louis  Schmehl,  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  03-0629V 

537.  Abigail  and  Joseph  Musser  on  behalf  of 
Jacob  Musser,  Bala  Cynwyd,  Pennsylvania, 
Court  of  Federal  Claims  Number  03-O630V 

538.  Lynne  and  Alan  Boro  on  behalf  of  Tyler 
Boro,  Bala  Cynwyd,  Pennsylvania,  Court  of 
Federal  Claims  Number  03-063 IV 

539.  Lori  and  Robert  Krakow  on  behalf  of 
Alexander  Krakow.  Lake  Success,  New 
York,  Court  of  Federal  Claims  Number  03- 
0632V  , 

540.  Lisa  and  Arnold  Schouten  on  behalf  of 
Matthew  Schouten,  Lake  Success,  New 
York,  Court  of  Federal  Claims  Number  03- 
0633V 

541.  Janice  and  Daniel  Beaham  on  behalf  of 
Nicky  Beahan.  Bala  Cynwyd, 
Pennsylvania,  Court  of  Federal  Claims 
Number  03-0634V 

542.  Joanne  Williams  on  behalf  of  James 
Blakeley.  Ludowici,  Georgia,  Court  of 
Federal  Claims  Number  03-0637V 

543.  Angelique  and  William  Edelen  on  behalf 
of  Benjamin  Luke  Edelen.  Salisbury,  North 
Carolina,  Court  of  Federal  Claims  Number 
03-0638V 

.544.  Colleen  Bennett  on  behalf  of  Preston 
Bennett,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0639V 

545.  Kristen  Falenski  on  behalf  of  Zachary 
Falenski,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0640 

546.  Robert  Snyder  on  behalf  of  Adam 
Snyder,  Boston,  Massachu.setts,  Court  of 
Federal  Claims  Number  03-064 1 V 
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547.  Kimberly  Hipps  on  behalf  of  Branson 
Hipps,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-O642V 

548.  Chadd  Wickert  on  behalf  of  Chase 
Wickert,  Boston,  Massachusetts,  Court  of 
Federal  Claims  Number  03-0643V 

549.  Michelle  and  Anthony  Spalla  on  behalf 
of  Nicholas  Rocco  Spalla,  Palos  Heights, 
Illinois,  Court  of  Federal  Claims  Number 
03-0644V 

550.  Linda  and  Melville  Jones  on  behalf  of 
Tatyana  Noel  Jones,  Philadelphia, 
Pennsylvania,  Court  of  Federal  Claims 
Number  03-0645V 

551.  Rosa  and  Peter  Joseph  Scala  on  behalf 
of  Peter  John  Scala,  Lake  Success,  New 
York,  Court  of  Federal  Claims  Number  03- 
0648V 

552.  Linda  and  Bruce  Gavin  on  behalf  of 
Jacob  Bruce  Gavin,  Houston,  Texas,  Court 
of  Federal  Claims  Number  03-0649V 

553.  Dollie  Smith  on  behalf  of  Miracle  Dollie 
Smith,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-O650V 

554.  Penny  and  Neville  Travillon  on  behalf 
of  Kejoni  Amari  Singleton,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-0651V 

555.  Susan  Jones  on  behalf  of  Joshua  Gaylon 
Jones,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0652V 

556.  Harriett  Gibbons  and  Charles  Hoover  on 
behalf  of  Leonard  Hoover,  Miami,  Florida, 
Court  of  Federal  Claims  Number  03-0653V 

557.  Angela  and  Rolf  Hazelhurst  on  behalf  of 
William  Yates  Hazelhurst,  Twin  Falls, 
Idaho,  Court  of  Federal  Claims  Number  03- 
0654V 

558.  Rena  Riccardi-Hurley  and  Paul  Hurley 
on  behalf  of  Stephanie  Rose  Hurley,  New 

■  York,  New  York,  Court  of  Federal  Claims 
Number  03-O655V 

559.  Gerri  and  John  McGaha  on  behalf  of 
Zachary  L.  McGaha,  Marbury.  Alabama, 
Court  of  Federal  Claims  Number  03-0656V 

560.  Lisa  Attenazio  on  behalf  of  Ajay 
Attenazio,  Dover,  New  Hampshire,  Court  of 
Federal  Claims  Number  03-0657V 

561.  Catherine  and  Steven  DiGuilio  on  behalf 
of  Amanda  DiGuilio,  Pembroke  Pines. 
Florida,  Court  of  Federal  Claims  Number 
03-0659V 

562.  Nancy  and  Raymond  Pate  on  behalf  of 
Marissa  Elizabeth  Pate,  Indianapolis, 
Indiana,  Court  of  Federal  Claims  Number 
03-0660V 

563.  Victoria  and  Richard  Emery  on  behalf  of 
JaJce  Emery,  Indianapolis,  Indiana,  Court  of 
Federal  Claims  Number  03-0661V 

564.  Monica  and  Adam  Singer  on  behalf  of 
Spencer  Paul  Singer,  Nanuet,  New  York, 
Court  of  Federal  Claims  Number  03-0662V 

565.  Tracy  and  Erie  Murphy  on  behalf  of 
Nehiemiah  Fredrick  Murphy,  Houston, 
Texas,  Court  of  Federal  Claims  Number 
03-0663V 

566.  Natalie  emd  Anthony  Richard  on  behalf 
of  Emily  Mikaela  Richard.  Houston.  Texas, 
Court  of  Fedei:al  Claims  Number  03-0664V 

567.  Jennifer  and  Willard  Bradley  on  behalf 
of  Sean  Ryan  Bradley.  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-0665V 

568.  Torrie  Smith  on  behalf  of  Tyshawn 
Maliek  Smith,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0666V 

569.  Shannon  Grafenstine  on  behalf  of 
Michael  Patrick  Smith,  Philadelphia, 


Pennsylvania,  Court  of  Federal  Claims 
Number  03-0667V 

570.  Rochelle  and  Justin  Newton  on  behalf  of 
Joseph  Newton,  Tampa,  Florida,  Court  of 
Federal  Claims  Number  03-0670V 

571.  Gail  Cahill  and  Alberto  Velez  on  behalf 
of  Christian  D.  Velez,  Houston,  Texas, 
Court  of  Federal  Claims  Number  03-0671 V 

572.  Deanna  and  Lee  Parker  on  behalf  of  Lee 
Thomas  Parker,  Houston,  Texas,  Court  of 
Federal  Claims  Number  03-0672V 

573.  Amy  Tuorila  on  behalf  of  Jayden  Taypor 
Tuorila,  Houston,  Texas,  Court  of  Federal 

,    Claims  Number  03-0673 V 

574.  Vicky  and  Scott  Truett  on  behalf  of 
Chance  Scott  Truett,  Houston,  Texas.  Court 
of  Federal  Claims  Number  03-0674V 

575.  Angelia  January  on  behalf  of  Jazzlyn 
January,  Houston,  Texas,  Court  of  Federal 
Claims  Number  03-0675V 

576.  Doreen  Mandy  on  behalf  of  Raymond 
Calamito.  Jr.,  Great  Neck,  New  York,  Court 
of  Federal  Claims  Number  03-0676V 

577.  Linda  Carzoli  on  behalf  of  Thomas 
Carzoli.  Great  Neck.  New  York,  Court  of 
Federal  Claims  Number  03-0677V 

578.  Theresa  and  James  Roberts  on  behalf  of 
Calen  Mae  Roberts,  Great  Neck,  New  York, 
Court  of  Federal  Claims  Number  03-0678V 

579.  Florence  and  Steven  Cataneo  on  behalf 
of  Taylor  Rae  Cataneo,  Great  Neck,  New  , 
York,  Court  of  Federal  Claims  Number  03- 
0679V 

580.  Rita  and  Marc  SaBan  on  behalf  of  Daniel 
Safian,  Great  Neck.  New  York.  Court  of 
Federal  Claims  Number  03-0680V 

581.  Carla  and  John  Fitzsimons  on  behalf  of 
John  Fitzsimons,  Jr.,  Great  Neck,  New 
York,  Court  of  Federal  Claims  Number  03- 
0681V 

Dated:  July  29,  2003. 
Elizabeth  M.  Duke, 
Administ[ator. 

[FR  Doc.  03-19798  Filed  8-4-03;  8:45  am) 
BILLING  CODE  4165-1S-U 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

AGENCY:  Bureau  of  Customs  and  Border 

Protection,  Department  of  Homeland 

Security. 

ACTION:  Information  collection  request; 

comments  solicited. 

summary:  The  Department  of  Homeland 
Security  has  submitted  the  following 
information  collection  request  (ICR), 
utilizing  emergency  review  procediu^s, 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  OMB  approval 
has  been  requested  by  August  5,  2003. 
A  copy  of  this  ICR,  with  applicable 


supporting  documentation,  may  be 
obtained  by  calling  the  Agency 
Clearance  Officer  at  the  Bureau  of 
Customs  and  Border  Protection,  Room 
3.2.C,  1300  Pennsylvania  Avenue  NW., 
Washington,  DC  20229,  Tel.  (202)  927- 
1429.  Comments  and  questions  about 
the  ICR  listed  below  should  be 
forwarded  to  the  Office  of  Information 
and  Regulatory  Affairs,  Attn:  OMB  Desk 
Officer  for  the  Bureau  of  Customs  and 
Border  Protection.  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  . 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Biueau  of  Customs  and 
Border  Protection. 

Title:  Application — Alternative 
Inspection  Services/FAST  Commercial 
Driver  Application. 

OMB  Number:  1653-0010. 

Type  of  Review:  Emergency  Revision. 

Affected  Public:  Commercial  Truck 
Drivers. 

Number  of  Respondents:  25,000. 

Estimated  Time  Per  Respondent:  3C 
minutes. 

Total  Burden  Hours:  12,500. 

Total  Burden  Cost:  $750,000. 

Description:  A  new  form  has  been 
developed  for  commercial  truck  drivers, 
known  as  the  FAST  Commercial  Driver 
Application— Mexico,  CBP  823F.  FAST 
is  a  clearance  process  for  known  low 
risk  shipments.  This  program  seeks  to 
expedite  clearance  of  low  risk  trans- 
border  shipments  by  reducing  CBP 
information  requirements,  and  by 
dedicating  lanes  at  major  crossing 
points  to  FAST  participants.  It  is  an 
expansion  of  the  Free  and  Secure  Trade 
Initiative  to  the  U.S.  southern  border. 
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FAST  meoiberkhip 
satisfy  the  seci|rity 
customers  and 
program  has 
northern  horde  r 
form,  administered 
Canadian  Gove  mment 


b^en 


2003. 


Dated:  July  22 
Tracey  Denning 
Agency  Clearanc^ 
Senices  Branch 
[FR  Doc.  03-197»7 
BILUNG  CODE  4820-  D2-P 
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will  help  companies 
y  requirements  of  their 
service  providers.  This 
operating  on  the 
using  a  Canadian/U.S. 
and  collected  by  the 


Officer,  Information 
Filed  8-4-03;  8:45  ami 


Department  of  Rousing  and  Urt>an 
Developnftent 

[Docket  No.  FR-4815-N-53] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB:  Energy 
Conservation  for  PHA-Owned  or 
Leased  Projects— Audits,  Utility 
Allowances 


agency:  Office 
Officer.  HUD. 
action:  Notice. 


jf  the  Chief  Information 


I  roposed  information 
requirement  described  below 
to  the  Office  of 
Budget  (OMB)  for 
by  the  Paperwork 


summary:  The 

collection 

has  been  submitted 

Management 

review,  as  requited 

Reduction  Act 

Public  Housii  g 
required  to  esta^I 
PHA-furnished 
purchased  utilities 
and  provide  for 
basis  upon  whi(ih 
scheduled  sure 
thereof)  are  esta|)lished 


Agencies  (PHAs)  are 
ish  allowances  for 
itilities  and  for  resident- 

PHAs  document, 
resident  inspection,  the 
allowances  and 
;es  (and  revisions 
.  PHAs  complete 


1  argi 


Reporting  burden 


Status:  Reinstitement 
change,  of  a  pre^ 
collection  for  wl  ich 


Authority:  Secti 
Reduction  Act  of 
amended. 


2  303. 


Dated:  July  31 
Wayne  Eddins, 

Departmental  Report. 
Office  of  the  Chief 
[FR  Doc.  03-19941 
BILUNG  CODE  4210-72  -P 


energy  audits,  benefit/cost  analyses  for 
individual  vs.  mastermetering.  PHAs 
review  tenant  utility  allowances.  HUD  is 
seeking  reinstatement  of  the  approval  to 
collect  this  information. 

The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  September 
4,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  QMS. 
approval  number  (2577-0062)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATKDN:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (J)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 


description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable;  - 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
wnth  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Energy  Conservation 
for  PHA-Owned  or  Leased  Projects — 
Audits,  Utility  Allowances. 

OMB  Approval  Number:  2577-0062. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  In 
support  of  national  energy  conservation 
goals.  Public  Housing  Agencies  (PHAs) 
establish  allowances  for  PHA-furnished 
utilities  and  for  resident-purchased 
utilities.  PHAs  document,  and  provide 
for  resident  inspection,  the  basis  upon 
which  allowances  and  scheduled 
surcharges  (and  revisions  thereof)  are 
established.  PHAs  complete  energy 
audits,  benefit/cost  analyses  for 
individual  vs.  mastermetering.  PHAs 
review  tenant  utility  allowances. 

Respondents:  PHAs  with  PHA-owned 
or  Leased  Projects. 

Frequency  of  Submission:  Annually. 


X. 


Numt)er  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per 
response 


3400 


3400 


3.9 


Burden 
hours 

13,268 


Total  Estimated  Burden  Hours: 
13,268. 


without 
iously  approved 

approval  expired. 

)n  3507  of  the  Paperwork 
1 995.  44  U.S.C.  35.  as 


s  Management  Officer, 
nformation  Officer. 
Filed  8-4-03;  8:45  ami 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-S2] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB:  Real 
Estate  Settlement  Procedures  Act 
(RESPA)  Disclosures-., 

agency:  Office  of  the  Chief  hiformation 
Officer,  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  an.d  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 


Reduction  Act.  The  Real  Estate 
Settlement  Procedures  Act  of  1974 
requires  settlement  providers  to  disclose 
to  homebuyers  certain  information  at  or 
before  settlement  and  pursuant  to  the 
servicing  of  the  loan  and  escrow 
account.  This  includes  a  Special 
Information  Booklet,  a  Good  Faith 
Estimate,  an  Initial  Servicing  Disclosure, 
a  Settlement  Statement  (the  Form  HUD- 
1  or  Form  HUD-lA),  and,  when 
applicable,  an  Initial  Escrow  Account 
Statement,  an  Annual  Escrow  Account 
Statement,  an  Escrow  Account 
Disbursement  Disclosure,  an  Affiliated 
Business  Arrangement  Disclosure,  and  a 
Servicing  Transfer  Disclosure.  The 
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Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  September 
4, 2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  niunber  (2502-0265)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer.  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  docmnents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 


required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  nimiber,  if  appUcable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Real  Estate 
Settlement  Procedures  Act  (RESPA) 
Disclosures. 

OMB  Approval  Number  2502-0265. 


Form  Numbers:  HUD-1,  HUD-lA. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Real  Estate  Settlement  Procedures  Act  of 
1974  requires  settlement  providers  to 
disclose  to  homebuyers  certain 
information  at  or  before  settlement  and 
pursuant  to  the  servicing  of  the  loan  and 
escrow  account.  This  includes  a  Special 
Information  Booklet,  a  Good  Faith 
Estimate,  an  Initial  Servicing  Disclosure, 
a  Settlement  Statement  (the  Form  HUD- 
1  or  Form  HUD-lA),  and  when 
applicable  an  Initial  Escrow  Account 
Statement,  an  Armual  Escrow  Account 
Statement,  an  Escrow  Account 
Disbursement  Disclosure,  an  Affiliated 
Business  Arrangement  Disclosure,  and  a 
Servicing  Transfer/Disclosurure. 

HUD  is  requesting  an  extension  of  the 
currently  approved  information 
collection  while  considering  changes 
that  would  be  implemented  in  a  later 
publication  of  a  rule. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion  and  annually. 


Number  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  burden 


20,000 


129,980,000 


0.07 


9,672,400 


Total  Estimated  Burden  Hours: 
9,672.400. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  )uly  30,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  03-19942  Filed  8^-03;  8:45  am] 

BILUNG  CODE  4210-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-51] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB:  Low- 
Income  Public  Housing  Operating 
Budget,  Supporting  Schedules  and 
Board  Resolution 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

Information  will  ensure  that  Public 
Housing  Authorities  (PHAs)  follow 
sound  financial  practices  and  that 
Federal  funds  are  used  for  eligible 
expenditures.  PHAs  use  the  information 
as  a  financial  summary  and  analysis  of 
immediate  and  long-term  operating 
programs  and  plans  to  provide  control 
over  operations  and  achieve  objectives. 

DATES:  Comments  Due  Date:  September 
4, 2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0026)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 


(202)  395-6974;  e-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  nimiber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
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frequently  inf  irmation  submissions  will 
be  required;  (l  i)  an  estimate  of  the  total 
number  of  hoirs  needed  to  prepare  the 
information  stbmission  including 
number  of  res  Dondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  p  'oposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  informatioi  i  collection  requirement; 
and  (10)  the  aime  and  telephone 
number  of  an  ( igency  official  familiar 
with  the  prop(  isal  and  of  the  0MB  Desk 
Officer  for  the  Department. 


Reporting  burdei  i 


Authority:  Sedtion 
Reduction  Act  o 
amended. 


Dated:  July  30 J  2003. 
Wayne  Eddins, 

Departmental  Rd^orts 
Office  of  the  Chi, 
[FR  Doc.  03-19943 

BHJJNG  CODE  4210-  T2-P 


DEPARTMENT 


This  Notice  also  lists  the  following 
infonnation:  . 

Title  of  Proposal:  Low-Income  Public 
Housing  Operating  Budget,  Supporting 
Schedules  and  Board  Resolution. 

OMB  Approval  Number:  2577-0026. 

Form  Numbers:  HUD-52564,  HUD- 
52566,  HUD-25267.  HUD-52571,  HUD- 
52573.  HUD-52574. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Information  will  ensure  that  Public 


Housing  Authorities  (PHAs)  follow 
soimd  financial  practices  and  that 
Federal  Funds  are  used  for  eligible 
expenditiu'es.  PHAs  use  the  information 
as  a  financial  svunmary  and  analysis  of 
immediate  and  long-term  operating 
programs  and  plans  to  provide  control 
over  operations  and  achieve  objectives. 

Respondents:  Not-for-profit 
institutions,  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Annually. 


Numt)er  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


3,500 


3,500 


120 


Burden  hours 


420,000 


Total  Estimated  Burden  Hours 
420,000. 

Status:  Reinitatement 
change,  of  previously 
collection  for 
expired. 


,  without 
approved 
A  ?hich  approval  has 


3507  of  the  Paperwork 
1995.  44  U.S.C.  35.  as 


Management  Officer, 
nformation  Officer. 

3  Filed  8-4-03;  8:45  am] 


OF  HOUSING  AND 


URBAN  DEVELOPMENT 

[Docket  No.  FR-»463-N-14] 

Mortgage  and  Loan  Insurance 
Programs  Und^r  the  National  Housing 
Act  "Debenture  Interest  Rates 


AGENCY:  Office 
Secretary  for  Housing 
Commissioner, 


ACTION:  Notice 
interest  rates. 


oi  the  Assistant 

"Federal  Housing 
(HUD). 

)f  change  in  debentiue 


SUMMARY:  This 
changes  in  the 
on  debentures  ip; 
loan  or  mortgag  b 
Housing  Commissioner 
provisions  of  tl 
(the  "Act").  Th 
debentvues  issued 
221(g)(4)  of  the 


Effective  interest  t  ate — 


9V2  ., 

gvs ., 

11% 

12^^ 

12% 

IOV4 

10% 


fiotice  announces 
nterest  rates  to  be  paid 
i  5sued  with  respect  to  a 
insured  by  the  Federal 

under  the 
National  Housing  Act 
interest  rate  for 
under  Section 
Act  during  the  6-month 


period  beginning  July  1,  2003,  is  5 
percent.  The  interest  rate  for  debentures 
issued  under  any  other  provision  of  the 
Act  is  the  rate  in  effect  on  the  date  that 
the  commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  that  the 
loan  or  mortgage  was  endorsed  (or 
initia'iy  endorsed  if  there  are  two  or 
more  endorsements)  for  insurance, 
whichever  rate  is  higher.  The  interest 
rate  for  debentures  issued  under  these 
other  provisions  with  respect  to  a  loan 
or  mortgage  committed  or  endorsed 
during  the  6-month  period  beginning 
July  1,  2003,  is  4'/2  percent. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  B.  Mitchell,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
7th  Street,  SW.,  Room  6164, 
Washington,  DC  20410.  Telephone  (202) 
708-3944,  extension  2612,  or  TDD  (202) 
708-4594  for  hearing-  or  speech- 
impaired  callers.  These  are  not  toll-free 
numbers. 

SUPPLEMENTARY  INFORMATION:  Section 
224  of  the  National  Housing  Act  (12 
U.S.C.  1715o)  provides  that  debentures 
issued  under  the  Act  with  respect  to  an 
insured  loan  or  mortgage  (except  for 
debentvues  issued  pursuant  to  Section 
221(g)(4)  of  the  Act)  will  bear  interest  at 
the  rate  in  effect  on  the  date  the 
commitment  to  insure  the  loan  or 
mortgage  was  issued,  or  the  date  the 
loan  or  mortgage  was  endorsed  (or 
initially  endorsed  if  there  are  two  or 
more  endorsements)  for  insiu-ance, 
whichever  rate  is  higher.  This  provision 
is  implemented  in  HUD's  regulations  at 


24  CFR  203.405,  203.479,  207.259(e)(6), 
and  220.830.  These  regulatory, 
provisions  state  that  the  applicable  rates 
of  interest  will  be  published  twice  each 
year  as  a  notice  in  the  Federal  Register. 
Section  224  further  provides  that  the 
interest  rate  on  these  debentiu-es  will  be 
set  from  time  to  time  by  the  Secretary 
of  HUD,  with  the  approval  of  the 
Secretary  of  the  Treasury,  in  an  amount 
not  in  excess  of  the  annual  interest  rate 
determined  by  the  Secretary  of  the 
Treasury  pursuant  to  a  statutory  formula 
based  on  the  average  yield  of  all 
outstanding  marketable  Treasury 
obligations  of  maturities  of  15  or  more 
years. 

The  Secretary  of  the  Treasiuy  (1)  has 
determined,  in  accordance  with  the 
provisions  of  Section  224,  that  the 
statutory  maximum  interest  rate  for  the 
period  beginning  July  1,  2003,  is  4V2 
percent;  and  (2)  has  approved  the 
establishment  of  the  debenture  interest 
rate  by  the  Secretary  of  HUD  at  4V2 
percent  for  the  6-month  period 
beginning  July  1.  2003.  This  interest  rate 
will  be  the  rate  borne  by  debentures 
issued  with  respect  to  any  insured  loan 
or  mortgage  (except  for  debentures 
issued  pursuant  to  Section  221(g)(4)) 
with  insurance  commitment  or 
endorsement  date  (as  applicable)  within 
the  last  6  months  of  2003. 

For  convenience  of  reference,  HUD  is 
publishing  the  following  chart  of 
debenture  interest  rates  applicable  to 
mortgages  committed  or  endorsed  since 
January  1,  1980: 


On  or  after — 


Jan.  1,  1980 
July  1,  1980 
Jan.  1,  1981 
July  1,  1981 
Jan.  1,  1982 
Jan.  1,  1983 
July  1,  1983 


Prior  to — 


July  1,  1980. 
Jan.  1,  1981. 
July  1,  1981. 
Jan.  1,  1982. 
Jan.  1,  1983. 
July  1,  1983. 
Jan.  1,  1984. 
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Effective  Interest  rat* 

IIV2  

13%  

11%  

^v^ 

ioy4 

8%  

8 

9 

9'/b  

9% .: 

9%  ..... 

9 

8Vi»  ! 

9  

8%  

S'/fe  

8 

8 

7%  

7  

6%  :.... 

7% 

8%  

7V*  .„ 

evz 

7V4  

6%  

7Ve  

6%  

6%  

S^/fe  

6'/fe  

6'/fe  

6'/fe  

6  

5%  

5%  

5% 

5  

4Vfe 


On  or  after- 


Prior  to— 


Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 
Jan. 
July 


1984 

1984 

1985 

1985 

1986 

1986 

1987 

1987 

1988 

1988 

1989 

1989 

1990 

1990 

1991 

1991 

1992 

1992 

1993 

1993 

1994 

1994 

1995 

1995 

1996 

1996 

1997 

1997 

1998 

1998 

1999 

1999 

2000 

2000 

2001 

2001 

2002 

2002 

2003 

2003 


July  1, 
Jan.  1, 
July  1, 
Jan.  1. 
July  1, 
Jan.  1. 
July  1, 
Jan.  1, 
July  1 , 
Jan.  1, 
July  1. 
Jan.  1, 
July  1, 
Jan.  1, 
July  1 , 
Jan.  1, 
July  1, 
Jan.  1, 
July  1. 
Jan.  1, 
July  1, 
Jan.  1, 
July  1, 
Jan.  1. 
July  1. 
Jan.  1, 
July  1, 
Jan.  1, 
July  1. 
Jan.  1, 
July  1. 
Jan.  1, 
July  1. 
Jan.  1, 
July  1. 
Jan.  1, 
July  1, 
Jan.  1, 
July  1, 
Jan.  1, 


1984. 
1985. 
1985. 
1986. 
1986. 
1987. 
1987. 
1988. 
1988. 
1989. 
1989. 
1990. 
1990. 
1991. 
1991. 
1992. 
1992. 
1993. 
1993. 
1994. 
1994. 
1995. 
1995. 
1996. 
1996. 
1997. 
1997. 
1998. 
1998. 
1999. 
1999. 
2000. 
2000. 
2001. 
2001. 
2002. 
2002. 
2003. 
2003. 
2004. 


Section  221(g)(4)  of  the  Act  provides 
that  debentures  issued  piusuant  to  that 
paragraph  (with  respect  to  the 
assignment  of  an  insiu-ed  mortgage  to 
the  Secretary)  will  bear  interest  at  the 
"going  Federal  rate"  in  effect  at  the  time 
the  debentiu^s  are  issued.  The  term 
"going  Federal  rate"  is  defined  to  mean 
the  interest  rate  that  the  Secretary  of  the 
Treasury  determines,  piu-suemt  to  a 
statutory  formula  based  on  the  average 
yield  on  all  outstanding  marketable 
Treasury  obligations  of  8-  to  12-year 
maturities,  for  the  6-month  periods  of 
January  through  June  and  July  through 
December  of  each  year.  Section  221(g)(4) 
is  implemented  in  the  HUD  regulations 
at  24  CFR  221.255  and  24  CFR  221.790. 

The  Secretary  of  the  Treasury  has 
determined  that  the  interest  rate  to  be 
borne  by  debentiu«s  issued  piusuant  to 
Section  221(g)(4)  during  the  6-month 
period  beginning  July  1,  2003,  is  5 
percent. 

HUD  expects  to  publish  its  next 
notice  of  change  in  debenture  interest 
rates  in  January  2004. 


The  subject  matter  of  this  notice  falls 
within  the  categorical  exemption  from 
HUD's  envfronmental  clearance 
procedures  set  forth  in  24  CFR 
50.19(c)(6).  For  that  reason,  no 
environmental  finding  has  been 
prepared  for  this  notice. 

(Sections  211,  221,  224,  National  Housing 
Act,  12  U.S.C.  1715b,  1715/,  1715o:  Section 
7(d),  Department  of  HUD  Act,  42  U.S.C. 
3535(d)). 

Dated:  July  23,  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[FR  Doc.  03-19939  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey  - 

Request  for  Public  Comments  on 
Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  infonnation  and 
related  forms  may  be  obtained  by 
contacting  the  USGS  Clearance  Officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  60 
days  directly  to  the  USGS  Clearance 
Officer,  U.S.  Geological  Survey,  807 
National  Center,  Reston,  VA  20192.  As 
required  by  OMB  regulations  at  CFR 
1320.8(d)(1),  the  U.S.  Geological  Survey 
solicits  specific  public  comments 
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regarding  the  p  roposed  information 
collection  as  tc : 

1.  Whether  t  le  collection  of 
information  is  lecessary  for  the  proper 
performance  o:  the  functions  of  the 
USGS,  includi]  g  whether  the 
information  wi  1  have  practical  utility; 

2.  The  accuri  cy  of  the  USGS  estimate 
of  the  burden  o  f  the  collection  of 
information,  in  :luding  the  validity  of 
the  methodoloj  y  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  informatior  to  be  collected;  and, 

4.  How  to  mi  limize  the  burden  of  the 
collection  of  in  brmation  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  autamated  electronic, 
mechanical,  or  )ther  forms  of 
information  tec  uiology. 

Title:  Industr  al  Minerals  Surveys. 

Current  OMB  approval  number:  1028- 
0062. 

Abstract:  Res  jondents  supply  the 
U.S.  Geological  Survey  with  domestic 
production  cuid  consumption  data  on 
nonfuel  minera  commodities.  This 
information  wil  be  published  as 
monthly,  quartf  rly,  semiannual,  and 
annual  reports  I  ar  use  by  Government 
agencies,  indusi  ry,  and  the  general 
public. 

Bureau  form  i  mmber:  Various  (41 
forms). 

Frequency:  M  jnthly,  quarterly, 
semiannual,  anc  annual. 

Description  o  respondents:  Producers 
and  consumers  )f  industrial  minerals. 

Annual  respo  ises:  18,437. 

Annual  burde  n  hours:  12,782. 

Bureau  cleara  nee  officer:  John  E. 
Cordyack,  Jr.,  71  3-648-7313. 


John  H.  DeYoung 

Chief  Scientist,  Mkierals 
|FR  Doc.  03-1989 

BILLING  CODE  4310-^-M 


Jr., 

Information  Team. 
Filed  8-04-03;  8:45  am] 


DEPARTMENT  ( )F  INTERIOR 
Geological  Survey 

Patent,  Trademark  &  Copyright  Acts 

agency:  Geologi  :al  Survey 

ACTION:  Notice  o  '  psospective  intent  to 


award  exclusive 


aid 


SUMMARY:  The  U^iited 
Survey  (USGS) 
award  of  an  exclli 
Inc.,  of  Larkspur 
Nos.  6,131,451 
entitled  "Well  F 
Hole  Sample." 
INQUIRIES:  If  othe 
in  similar  activities 
relating  to  the 
contact  Neil 
Valley  Drive,  M5 


States  Geological 
contemplating  the 
sive  license  to:  Besst, 
CA,  on  U.S.  Patent 

6,164,127,  both 
owmeter  and  Down- 


\^  c 


license. 


parties  are  interested 
,  or  have  comments 
prbspective  award,  please 
USGS,  12201  Sunrise 
500,  Reston,  VA 


20192,  phone  (703)  648-4344,  fax  (703) 
648—4706,  or  email  nmark@usgs.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  submitted  to  meet  the 
requirements  of  35  U.S.C.  208  et  seq. 

Dated:  June  10,  2003. 
Glenn  G.  Patterson, 

Staff  Assistant  to  Associate  Director  for  Water. 
[FR  Doc.  03-19896  Filed  8-^-03;  8:45  am] 

BILLING  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Submitted  for  Office  of 
Management  and  Budget  (OMB) 
Review;  Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0087). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA),  we  are  notifying  the  public  that 
we  have  submitted  to  OMB  an 
information  collection  request  (ICR)  to 
renew  approval  of  the  paperwork 
requirements  in  the  regulations  under 
30  CFR  Part  228— Cooperative  Activities 
vdth  States  and  Indian  Tribes.  This 
notice  also  provides  the  public  a  second 
opportunity  to  comment  on  the 
paperwork  burden  of  these  regulatory 
requirements.  The  ICR  is  titled  "30  CFR 
Part  228  Cooperative  Activities  with 
States  and  Indian  Tribes. 

DATES:  Submit  written  comments  on  or 
before  September  4,  2003. 

ADDRESSES:  Submit  wrritten  comments 
either  by  fax  (202)  395-5806  or  e-mail 
[Rutb_Solomon@omb.eop.gov)  directly 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  the  Department  of  the 
Interior  (OMB  Control  Number  1010- 
0087).  Mail  or  hand-carry  a  copy  of  your 
comments  to  Sharron  L.  Gebhardt, 
Regulatory  Specialist,  Minerals 
Management  Service,  Minerals  Revenue 
Management,  P.O.  Box  25165,  MS 
320B2,  Denver,  Colorado  80225.  If  you 
use  an  overnight  courier  service,  our 
courier  address  is  Building  85,  Room  A- 
614,  Denver  Federal- Center,  Denver, 
Colorado  80225. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharron  L.  Gebhardt  by  telephone  (303) 
231-3211  or  fax  (303)  231-3781.  You 
may  also  contact  Sharron  Gebhardt  to 
obtain  a  copy  at  no  cost  of  the 


regulations  that  require  the  subject 
collection  of  information. 
SUPPLEMENTARY  INPORMATION: 

Title:  30  CFR  Part  228— Cooperative 
Activities  with  States  and  Indian  Tribes. 
OMB  Control  Number:  1010-0087. 
Bureau  Form  Number:  None. 
Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resoiu'ce 
development  on  Federal  and  Indian 
lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  imder  the  Mineral  Leasing 
Act  (30  U.S.C.  1923)  and  the  Outer 
Continental  Shelf  Lands  Act  (43  U.S.C. 
1353)  is  responsible  for  managing  the 
production  of  minerals  from  Federal 
and  Indian  lands  and  the  OCS, 
collecting  royalties  from  lessees  who 
produce  minerals,  and  distributing  the 
funds  collected  in  accordance  with 
applicable  laws.  The  Secretary  has  an 
Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  from  Indian  beneficiaries. 
MMS  performs  the  royalty  management 
functions  and  assists  the  Secretary  in 
carrying  out  DOI's  Indian  trust 
responsibility. 

The  Secretary  of  the  Interior  is 
authorized  by  Public  Law  97-451,  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (FOGRMA),  30 
U.S.C.  1732,  and  30  U.S.C.  1701  et  seq. 
to  enter  into  cooperative  agreements 
using  the  capabilities  of  tribes  to  carry 
out  royalty  audits  and  related 
investigation  and  enforcement  activities. 
The  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996 
(RSFA),  Public  Law  104-185,  as 
corrected  by  Public  Law  104-200, 
amended  FOGRMA  and  essentially 
limited  30  CFR  Part  228  to  Indian  tribes. 
As  noted  under  30  CFR  Part  228.3,  this 
part  does  not  apply  to  Federal  lands. 
Federal  lands  are  audited  by  States 
under  the  provisions  of  30  CFR  Part  227, 
Delegation  to  States.  Cooperative 
agreements  benefit  both  MMS  and 
Indian  tribes  by  helping  to  ensure 
proper  product  valuation,  correct  and 
timely  production  reporting,  and  correct 
and  timely  royalty  payment  through  the 
application  of  an  aggressive  and 
comprehensive  audit  program.  To  be 
considered  for  a  cooperative  agreement, 
Indian  tribes  must  comply  with  the 
regulations  at  30  CFR  Part  228  by 
submitting  a  WTitten  request  to  the 
Director,  MMS,  and  preparing  a 
proposal  that  details  the  work  to  be 
done. 

Currently,  eight  Indian  tribes  have 
cooperative  audit  agreements  to  perform 
audits  and  investigations.  When  an 
Indian  tribe  performs  any  of  the 
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delegated  functions  under  the  30  CFR 
Part  228  regulations,  the  Indian  tribe 
also  assumes  the  biu-den  of  providing 
various  types  of  information  to  MMS. 
This  information,  provided  to  MMS  in 
the  course  of  performing  cooperative 
agreements,  is  the  focus  of  this 
information  collection.  We  have 
changed  the  title  of  this  ICR  from 
"Cooperative  Agreements"  to  "30  CFR 
Part  228,  Cooperative  Activities  with 
States  and  Indian  Tribes"  for 
consistency  with  the  regulatory 
language  we  are  covering  under  30  CFR 
Part  228. 

We  are  also  revising  this  ICR  to 
include  reporting  requirements  that 
were  inadvertently  overlooked  when  the 


final  rule  was  published.  See  the  chart 
below  for  these  requirements  and 
associated  burden  hours. 

MMS  is  requesting  OMB's  approval  to 
continue  to  collect  this  information.  Not 
collecting  this  information  would  limit 
the  Secretary's  ability  to  discharge  his/ 
her  duties  and  may  also  result  in  loss  of 
royalty  payments  to  the  Indian  lessor 
due  to  royalties  not  being  collected. 
Proprietary  information  submitted  is 
protected,  and  there  are  no  questions  of 
a  sensitive  nature  included  in  this 
information  collection.  The  requirement 
to  respond  is  voluntary. 

Frequency:  Quarterly,  annually,  or 
when  deemed  necessary. 


Estimated  Number  and  Description  of 
Respondents:  Eight  Indian  tribes 
currently  have  cooperative  audit 
agreements. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  1,912 
hours. 

The  following  chart  details  the 
individual  components  and  estimated 
hour  burdens.  In  calculating  the 
burdens,  we  assumed  that  respondents 
perform  certain  requirements  in  the 
normal  course  of  their  activities. 
Therefore,  we  consider  these  to  be  usual 
and  customary  and  took  that  into 
account  in  estimating  the  burden. 


Tribal  Respondent  Annual  Burden  Hour  Chart 


30  CFR  Section 

Reporting  requirement 

Burden 
hours  per 
response 

Annual 
numt>er  of 
responses 

Annual 
burden  Phours 

228.100  (a)  and  (b)(1),  (2),  (3),  and 
(4);  228.101(a),  (c);  228.107(b). 

228.101(d)  „ 

228.103  (a)  and  (b)  

228  105(a)  (1)  and  (2) 

*  *  *   Indian  tribe  may  request  the  Department  to 
enter  into  a  cooperative  agreement  by  sending  a 
letter  from  the  *  *  *  tribal  chairman  *  *  '  to  the  Di- 
rector of  MMS.  The  request  for  an  agreement  shall 
be  in  a  format  prescribed  by  MMS  *  *  *  Agree- 
ments *  *  *  shall  be  valid  for  *  *  *  3  years  and 
shall  be  renewable  *  *  *  upon  request  of  the  *  *  * 
Indian  tribe  *  '  '  Indian  tritje  may  unilaterally  termi- 
nate an  agreement  by  giving  a  120-day  written  no- 
tice of  intent  to  terminate.  Each  cooperative  agree- 
ment shall  contain  detailed  schedules  identifying 
those  activities  and  costs  which  qualify  for  funding 
and  the  procedures,  timing,  and  mechanics  for  im- 
plementing Federal  funding. 

*  *  *  Indian  tribe  will  be  given  60-days  to  respond  to 
the  notice  of  deficiencies  and  to  provide  a  plan  for 
con-ection  of  those  deficiencies. 

The  *  *  *  Indian  tribe  entering  into  a  cooperative 
agreement  *  *  *  must  retain  all  records,  reports, 
wori<ing  papers,  and  any  backup  materials  *  *  * 
The  *  *  *  Indian  tribe  shall  maintain  all  books  and 
records  *  *  V 

The  Department  may  *  *  *  reimburse  the  *  *  '  Indian 
tribe  up  to  1 00  percent  of  the  costs  of  eligible  activi- 
ties. Eligible  activities  will  be  agreed  upon  annually 
upon  the  submission  and  approval  of  a  woritplan 
and  funding  requirement.  A  cooperative  agreement 
may  be  entered  into  with  *  *  *  Indian  tribe,  upon  re- 
quest, without  a  requirement  for  reimbursement  of 
costs  by  the  Department. 

The  *  *  *  Indian  tribe  shall  submit  a  voucher  for  reim- 
bursement of  eligible  costs  incurred  within  30-days 
of  the  end  of  each  calendar  quarter.  The  *  *  *  In- 
dian tribe  must  provide  the  Department  a  summary 
of  costs  incurred,  for  which  the  '  *  *  Indian  tribe  is 
seeking  reimbursement,  with  the  voucher. 

200 

80 
120 

60 

4 

1 

1 
8 

8 

48 

200 

80 

960 

480 

228.105(c)  

1 

192 

Total 

66 

1,912 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour"  Cost 
Burden:  We  have  identified  no  "non- 
hour"  cost  burdens. 

Public  Disclosure  Statement:  The  PRA 
(44  U.S.C.  3501,  et  seq.)  provides  that  an 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 


a  collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  Control 
Number. 

Comments.-  Section  3506(c)(2)(A)  of 
the  PRA  requires  each  agency  "*   *   *  to 
provide  notice  *  *  *  and  otherwise 
consult  with  members  of  the  public  and 
affected  agencies  concerning  each 


proposed  collection  of  information 
*  *  *."  Agencies  must  specifically 
solicit  comments  to:  (a)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  agency 
to  perform  its  duties,  including  whether 
the  information  is  useful;  (b)  evaluate 
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(c)( 
aid 


the  accuracy 
the  burden 
information; 
usefulness, 
information 
minimize  the 
respondents, 
automated 
other  forms  o 


lift 


t(r 


To  comply 
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received  no 
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MMS  Information 
Clearance  Offi, 
(202) 208-7744 


2003. 


Dated:  )uly  25. 
Lucy  Querques  Dfenett 

Associate  Directo  ■ 
Management. 
IFR  Dor.  03-199 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Reclamation 
Klamath  Project,  Oregon 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  order  establishing 

prohibitions  in  areas  of  Bureau  of 

Reclamation  Lands  and  Projects. 

PURPOSE:  To  provide  for  the  safety  of  the 
public  and  protection  of  government 
property. 

SUMMARY:  Pursuant  to  43  CFR  part  423, 
Public  Conduct  on  Bureau  of 
Reclamation  Lands  and  Projects,  the 
Bureau  of  Reclamation  is  issuing  a 
Closure  Order  for  certain  lands  and 
waters  of  the  Klamath  Project  in  the 
State  of  Oregon. 

In  accordance  with  43  CFR  part  423, 
Public  Conduct  on  Bureau  of 
Reclamation  Lands,  Reclamation  is 
publishing  the  Closure  Order  in  the 
Federal  Register. 

DATES:  immediately  and  indefinitely. 
ADDRESSES:  Klamath  Basin  Area  Office, 
6600  Washburn  Way,  Klamath  Falls, 
Oregon  97603, 

FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Sabo,  Area  Manager,  (541)  883- 
6935. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  being  taken  under  43  CFR  423, 
to  protect  Reclamation  facilities  and 
property  and  to  improve  public  seifety. 
The  Order  prohibits  trespassing, 
entering,  or  remaining  in  or  upon  the 
closure  areas  as  described;  tampering  or 
attempting  to  tamper  with  the  facilities, 
structures  or  other  property  located 
within  the  closure  areas  or  moving 
manipulating,  or  setting  in  motion  any 
parts  thereof;  vandalism  or  destroying, 
injuring,  defacing,  or  damaging  property 
or  real  property  that  is  not  under  one's 
lawful  control  or  possession.  The 
following  areas  are  closed  to  public 
access: 

A  Canal  Headgate  Area — The  closure 
area  includes  all  lands,  waters  and 
facilities  within  100  feet  of  either  side 
of  the  centerline  of  the  A  Canal  which 
lies  between  the  Highway  97  onramp 
and  the  canals  confluence  with  Upper 
Klamath  Lake.  This  closure  area 
include^  the  entire  A  Canal  headgate 
facility  and  related  structures  and 
buildings,  walkways,  gate  operating 
mechanisms  and  all  lands  surrounding 
such  structures  within  the  described 
area. 

Link  River — The  closure  area  includes 
the  entire  dam  structure  and 
surrounding  lands  and  water  100  feet 
downstream  and  50  feet  upstream  of  the 


dam  and  50  feet  from  the  right  and  left 
abutments. 

Station  48  Drop — The  closure  area 
includes  the  land,  water  and  facilities 
within  and  including  the  existing  fence 
surrounding  the  headgate  structure. 

Klamath  Basin  Area  Office 
Headquarters  Area — The  closure  area 
includes  the  land  and  facilities 
immediately  adjacent  to  and  south  of 
the  KBAO  office  building  and  lying 
within  and  including  the  existing  chain 
link  fence  which  is  bounded  on  the 
.  north  by  Joe  Wright  Road  and  on  the 
east  by  Washburn  Way  and  excludes  the 
formal  offices  of  the  Fish  and  Wildlife 
Service  and  the  Bureau  of  Reclamation. 

The  following  acts  are  prohibited  on 
the  facilities,  lands  and  waters  in  the 
above  described  closure  areas: 

1 .  Trespassing,  entering,  or  remaining 
in  or  upon  the  closure  areas  described 
above.  Exceptions:  Operations  and 
Maintenance  personnel  that  have 
express  authorization  from  Reclamation, 
law  enforcement  officers  and 
Reclamation  employees  acting  within 
the  scope  of  their  employment,  and  any 
others  who  have  received  express 
written  authorization  from  Reclamation 
to  enter  the  closure  areas. 

2.  Tampering  or  attempting  to  tamper 
with  the  facilities,  structures  or  other 
property  located  within  the  closure 
areas  or  moving,  manipulating,  or 
setting  in  motion  any  of  the  parts 
thereof.  Exceptions:  see  1  above. 

3.  Vandalism  or  destroying,  injuring, 
defacing,  or  damaging  property  within 
the  closure  areas  or  real  property  that  is 
not  under  one's  lawful  control  or 
possession.  This  order  is  posted  at  the 
Klamath  Basin  Area  Office,  and  at 
closed  areas  in  Klamath  Falls,  Oregon, 
in  accordance  with  43  CFR  Part 
423.3(b). 

Dated:  July  29.  2003. 

Christine  D.  Karas, 

Acting  Area  Manager,  Klamath  Basin  Area 
Office. 

[FR  Doc.  03-19837  Filed  8-4-03:  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Sacramento  Valley  Water  Management 
Program— Implementation  of  Short- 
term  Projects 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

programmatic  environmental  impact 

statement/envfronmental  impact  report 
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SUMMARY:  The  Department  of  the 
Interior,  Bureau  of  Reclamation 
(Reclamation)  and  the  California 
Department  of  Water  Resources  (CDWR) 
propose  to  prepare  a  Programmatic  EIS/ 
EIR  to  analyze  the  potential  effects  of 
the  short-term  phase  of  the  Sacramento 
Valley  Water  Management  Program 
(Short-term  Program).  The  Short-term 
Program  would  include  implementation 
of  multiple  short-term  water 
management  projects  and  other  actions. 
The  short-term  projects  would  be 
implemented  by  Reclamation,  CDWR, 
and  Sacramento  Valley  water-users,  and 
each  project  would  operate  for  10  years 
after  implementation.  The  programmatic 
analysis  in  this  EIS/EIR  would  include, 
but  is  not  limited  to,  projects  described 
in  the  "Sacramento  Valley  Water 
Management  Agreement  Short-term 
Workplan,  October  2001"  ("Short-term 
Workplan").  The  purpose  of 
implementing  the  Short-term  Program  is 
to  promote  better  water  management  in 
the  Sacramento  Valley  and  develop 
additional  water  supplies  through  a 
cooperative  water  management 
partnership.  The  Short-term  Program 
was  developed  to  resolve  water  quality 
and  water  rights  issues  as  an  alternative 
to  determining  responsibility  for  flow- 
related  water  quality  objectives  of  the 
1995  Sacramento/San  Joaquin  Bay-Delta 
Water  Quality  Control  Plan  through  a 
State  Water  Resources  Control  Board 
water  rights  hearing. 

The  environmental  effects  of  some 
short-term  pfojects  would  also  be 
analyzed  at  a  site-specific  level  of  detail 
in  the  Programmatic  EIS/EIR,  and  would 
constitute  the  final  CEQA  or  NEPA 
document  for  those  projects.  As  many 
short-term  projects  as  possible  would  be 
analyzed  at  a  site-specific  level; 
however,  the  specific  projects  to  be 
analyzed  at  that  level  are  unknown  at 
this  time.  Specific  alternatives  have  not 
been  identified  at  this  time,  and  will  be 
developed  following  scoping.  Public 
scoping  meetings  regarding  the 
preparation  of  the  Programmatic  EIS/ 
EIR  will  be  conducted  as  described 
below. 

This  notice  is  published  in 
accordance  with  the  National 
Environmental  Policy  Act  regulations 


found  in  40  CFR  1501.7.  The  purpose  of 
this  notice  is  to  obtain  suggestions  and 
information  from  other  agencies  and  the 
public  on  the  scope  of  issues  to  be 
addressed  in  the  Programmatic  EIS/EIR. 
A  similar  notice  is  being  published  by 
the  CDWR  in  accordance  with  the 
California  Environmental  Quality  Act. 
Comments  and  participation  in  this 
scoping  process  are  encouraged. 
DATES:  Two  public  scoping  meetings 
will  be  held: 

•  Wednesday,  August  20,  2003,  3-5 
p.m.,  Sacramento,  CA 

•  Thursday,  August  21,  2003,  3-5 
p.m.,  Colusa,  CA 

ADDRESSES:  Scoping  meetings  will  be 
held  at: 

•  Sacramento  at  the  Expo  Inn,  1413 
Howe  Avenue  (just  south  of  Arden 
Way),  The  Expo  Room. 

•  Colusa  at  the  Colusa  Industrial 
Properties,  100  Sunrise  Boulevard  (off 
Highway  45/20),  The  Conference  Room. 

Written  comments  on  the  scope  of  the 
Short-term  Program  or  issues  to  be 
addressed  in  the  EIS/EIR  should  be  sent 
to  the  California  Department  of  Water 
Resources,  Attention:  John  Fielden, 
Project  Manager,  P.O.  Box  942836, 
Sacramento,  CA  94236-0001  by 
September  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Fielden  with  CDWR  via  e-mail  at 
jfielden@water.ca.gov  or  by  calling  (916) 
651-7053  or  Robert  Eckart'with 
Reclamation  via  e-mail  at 
reckart@mp.usbr.gov  or  by  calling  (916) 
978-5051.  Additional  information  may 
also  be  found  on  the  CDWR  Web  site  at 
iwnv.ivafer.ca.gov. 
SUPPLEMENTARY  INFORMATION:  As  an 
alternative  to  participating  in  the  State 
Water  Resources  Control  Board's  Phase 
8  Bay-Delta  Water  Rights  Hearings, 
Reclamation.  CDWR,  and  numerous 
Sacramento  Valley  and  export  water 
interests  entered  into  the  "Short-term 
Agreement  to  Guide  Implementation  of 
the  Short-term  Water  Management 
Actions  to  Meet  Local  Water  Supply 
Needs  and  to  Make  Water  Available  to 
the  SWP  and  CVP  to  Assist  In  Meeting 
the  Requirements  of  the  1995  Water 
Quality  Control  Plan  and  to  Resolve 
Phase  8  Issues'  (the  Short-term 
Settlement  Agreement).  The  Short-term 


Settlement  Agreement  established  a 
process  by  which  parties  collaborate  in 
the  development  and  implementation  of 
a  variety  of  projects  and  actions  to  help 
meet  flow-related  water  quality 
objectives  established  for  the 
Sacramento/San  Joaquin  Bay-Delta, 
meet  local  water  needs,  and  improve 
water  supplies  throughout  the  State. 

Five  categories  of  short-term  projects 
and  actions  will  be  considered  in  the 
Short-term  Program  EIS/EIR: 

•  Water  Management — includes 
groundwater  substitution  in  lieu  of 
surface  water  supplies^  conjunctive  use 
of  groundwater  and  surface  water, 
refurbish  existing  groundwater 
extraction  wells,  install  groundwater 
monitoring  stations,  and  install  new 
groundwater  extraction  wells  (some 
actions  include  construction  of 
facilities) 

•  Reservoir  Re-operation — includes 
changes  in  the  operational  diagrams  and 
schedules  for  reservoirs  in  the 
Sacramento  River  watershed 

•  System  Improvement — includes 
canal  lining,  tailwater  recovery,  and 
improved  operations  (some  actions 
include  construction  of  facilities) 

•  Surface  Water  and  Groundwater 
Planning — includes  studies,  modeling, 
monitoring,  and  area  wide  inventory  or 
assessment  (actions  could  include 
minor  construction  of  facilities  for 
monitoring  and  testing  purposes) 

•  Other  Actions — includes  potential 
water  transfer  actions  and/ or  actions 
with  substantial  regulatory/institutional 
requirements  (does  not  involve 
construction  of  facilities). 

The  effects  of  implementing  the 
Short-term  Program  (short-term  projects 
and  actions)  will  be  evaluated  at  the 
programmatic  level.  The  known  short- 
term  projects  proposed  throughout  the 
Sacramento  Valley  are  presented  in 
Table  1 .  In  addition  to  the  programmatic 
analysis,  some  proposed  projects  would 
also  be  analyzed  at  a  site-specific  level 
to  allow  for  their  immediate 
implementation.  As  many  projects  as 
possible  would  be  analyzed  at  a  site- 
specific  level  of  review;  however,  the 
specific  projects  to  be  analyzed  at  that 
level  are  unknown  at  this  time. 


Table  1.— Proposed  Short-term  Water  Management  Projects  To  Be  Analyzed  in  the  Programmatic  EIS/EIR* 


Project  name  (type) 

Proponent 

County 

Description 

Redding  Sub-basin: 

Conjunctive  Use  Program  (Water  Management) ...... 

Anderson-Cottonwood  Irri- 
gation District. 

Shasta  County     

Construct  monitoring  and 

extraction  wells. 
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EIR  *— Continued 
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Program 
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( Surface  Water/Groundwater  Planning). 
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Groundwafe     Modeling   Program   (Surface   Water/ 
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Sutter-Butte 
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\^ain  Canar  Lining  Project  (System  Im- 


Water  Mana< 

Colusa  Sub-basir 

Developmeni 

Facilities 
Conjunctive 


Stony  Creek 
Program 


Tehama-Coltfea 
ment  and 


Glen  County 
Model  Dev^lopmei 
Planning). 


Project  name  (type) 


Proponent 


Modernization    Project   (System   Im- 


Anderson-Cottonwood  Irri- 
gation District. 


Anderson-Cottonwood  Irri- 
gation District. 

Anderson-Cottonwood  Irri- 
gation District. 


Concow  Dar4  (Reservoir  Reoperation) 

lement  Project  (Water  Management) 


Butte  County 


Butte  County 


Butte  County 


of  Conjunctive   Water  Management 
{\  Vater  Management). 
Use  Project  (Water  Management)  


Fan  Conjunctive  Water  Management 
r  Management). 


(V  /ate 


Pilot  Well   Ctevelopment/Conjunctive   Management    RD  108 
Project  (W^fer  Management). 


Sutter  Extension  Water 
District,  Gridley  Water 
District,  Richvale  Irriga- 
tion District. 

Thennalito  Irrigation  Dis- 
trict. 

RD  1004  


Glenn-Colusa  Irrigation 

District. 
Maxwell  Irrigation  District 


Ortand-Artois  Water  Dis- 
trict, Oriand  Unit  Water 
Users'  Association, 
Glenn-Colusa  Irrigation 
District. 


Canal  Extension  (Water  Manage-  '  Tehama-Colusa  Canal  Au- 
^ystem  Improvement).  thority  Yolo-Zamora 

Water  District. 


Groundwater  Monitoring  Program  and 
nt  (Surface  Water/Groundwater 


Water    Invenjory    and    Analysis    (Surface    Water/ 
Groundwater  Planning). 


County 


Glenn-Colusa  Irrigation 
District. 


Shasta  County 


Shasta  County 


Shasta  County 


Butte  County 


Butte  County 


Butte  County 


Colusa  and  Yolo  Counties 


Colusa  and  Yolo  Counties 


Glenn  County 


Tehama  County Tehama  County 


Description 


Butte  and  Sutter  Counties 


Butte  County  

Colusa  County 

Glenn  and  Colusa  Coun- 
ties. 
Colusa  County 

Glenn  County  


Repilace  leaky  canal  lateral 
with  pipeline  in  the  reach 
east  of  the  Sacramento 
River  to  eliminate  seep- 
age and  spills. 

Constaict  canal  improve- 
ments to  eliminate  spills 
and  reduce  diversions. 

Complete  Phase  2C— 
Water  Supply  and  Man- 
agement Alternatives, 
part  of  multi-step  plan- 
ning process. 

Integrated  watershed  and 
resource  conservation, 
groundwater  monitoring 
and  modeling,  forecast 
water  use. 

Install  additional  monitoring 
wells  and 

extensometers,  moni- 
toring. 

Update  existing  model  to 
support  decision-making 
about  groundwater  re- 
sources, as  well  as  over- 
all water  resources  man- 
agement in  the  County. 

Conduct  field  study,  obtain 
environmental  pennits, 
develop  final  construc- 
tion drawings,  construct. 

Feasibility  study  for  raising 
existing  concrete  dam. 

Install  extraction  wells. 

Fully  use  private  land- 
owner wells. 

Test-hole  drilling,  evalua- 
tion and  productk)n  well 
construction  and  testing, 
groundwater  monitoring. 

Feasibility  study,  ground- 
water production  inves- 
tigation, groundwater 
monitoring  program,  in- 
tegrated groundwater/ 
surface  water  model, 
and  outreach  plan. 

Development  of  production 
well  and  analysis  of 
basin  expenses. 

Prepare  hydrologic  and 
concept  reports,  conduct 
preliminary  design,  and 
collect  information  for 
project-specific  environ- 
mental analysis. 

Develop  groundwater  data 
clearinghouse,  analyze 
existing  data,  design 

=  monitoring  program,  in- 
stall new  monitoring 
wells,  develop  ground- 
water model. 

Information  gathering  proc- 
ess and  analysis. 
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Table  1  .—Proposed  Short-term  Water  Management  Projects  To  Be  Analyzed  in  the  Programmatic  EIS/ 

EIR  '—Continued 


Project  name  (type) 

Proponent 

County 

Description 

Feasibility  Study:  Regulatory  Reservoirs  and  Off- 

Glenn-Colusa  Inigation 

Glenn  and  Colusa  Coun- 

Feasibility study. 

canal  Storage  (Surface  Water/Groundwater  Plan- 
ning). 
Flow  Measurement  Devices  in  Main  Canal,  Lateral 

District. 

ties. 

Glenn-Colusa  Irrigation 

Glenn  and  Colusa  Coun- 

Pennitting, design,  and 

System,  and  Drain  Outflow  Points/Existing  Auto- 

District. 

ties. 

constnjction  of  12  flow 

mation  Program  (System  Improvement). 

measurement  devices  at 

. 

- 

previously  identified  sys- 
tem outflow  points/per- 

c 

mitting,  design,  and  con- 
stnjction of  5  Main 

Canal  check  stmctures. 

Regional  Water  Use  Efficiency  Project  (System  Im- 
provement). 

Oriand  Unit  Water  Users 

Glenn  County  

Conduct  feasit)ility  studies, 

Association  and 

build  pilot  projects,  and 

Tehama-Colusa  Canal 

begin  conceptual  design 

Authority. 

of  regional  pipeline. 

Development  of  Conveyance  Altematives  for  TCCA 
Emergency   Water   Supplies   (System   Improve- 

Tehanna-Colusa  Canal  Au- 

Colusa  County 

Feasibility  study  for  Stony 

thority. 

.    Creek  Conveyance  op- 

s    ment). 

tions;  investigate  an  in- 
terim solution  to  operate 
a  constant  head  onfice; 

w 

' 

agency  coordination  and 
permit  planning. 

Tehama-Colusa  Canal  Conveyance  of  Water  to 

Tehama-Colusa  Canal  Au- 

Glenn and  Colusa  Coun- 

Feasibility study,  review 

Sites  Reservoir  (System  Improvement). 

thority. 

ties. 

atwiity  of  Tehama-Colusa 
Canal  to  convey  poten- 
tial water  to  a  Sites  Res- 

» 

ervoir. 

Antelope  Creek  Retention  Basin  Feasibility  Study 
(Surface  Water/Groundwater  Planning). 

Tehama  County  Flood 
Control  and  Water  Con- 

Tehama County 

Feasibility  study  for  con- 

struction of  a  retention 

servation  District. 

basin. 

Water  Management  Project  (Water  Management)  ... 

Princeton-Codora-Glenn  Ir- 

Glenn and  Colusa  Coun- 

Constnict one  groundwater 

rigation  District. 

ties 

extraction  well. 

Water  Management  Project  (Water  Management)  ... 

Provident  Inigation  District 

Glenn  and  Colusa  Coun- 

Constmct one  groundwater 

ties. 

extraction  well 

Water  Management  Project  (Water  Management)  ... 

River  Garden  Farms 

Yolo  County 

Construct  three  ground- 

water extraction  wells. 

Yuba  Sub-basin: 

Coordinated  Operations  Project  (Surface  Water/ 
Groundwater  Planning). 

Yuba  County  Water  Agen- 
cy. 

Yuba  County  .'. 

Feasibility  investigation  of 

water  supply  benefits  for 

out-of-county  use,  erwl- 

ronmental  and  Endan- 

gered Species  Act  as- 

sessment and  potential 

« 

increased  flood  control 
t>enefits 

Conjunctive  Use  and  Water  Management  Project 
(Water  Management. 

Brown's  Valley  Inigation 
District. 

Yuba  County  

Development  of  four 

groundwater  production 

; 

wells  In  lower  portion  of 

- 

district  and  a  lift  pump 

■ 

'    fc 

and  conveyance  pipe  to 

- 

supply  water  to  upper 
end  of  district. 

Conjunctive  Use  Project  (Water  Management)  

Sutter  Sub-basin: 

Yuba  County  Water  Agen- 

Yuba  County  

Installation  of  extraction 

wells. 

Grounddwater  Monitoring  Program  (Surface  Water/ 
Groundwater  Planning). 

Sutter  Mutual  Water  Com- 

Sutter  County  

Additional  monitoring  well. 

pany. 

monitoring  and  data  col- 
lection 

Watershed  Assessment  and  Monitoring  Program 
(Surface  Water/Groundwater  Planning). 

Sutter  County    

Sutter  County  

Information  gathering  proc- 

ess and  analysis. 

Groundwater  Management  Plan  (Surface  Water/ 
Groundwater  Planning). 

Sutter  County 

Sutter  County  

Information  gathering  proc- 

ess and  analysis. 

Irrigation  Recycle  Project  (System  Improvement)  .... 

i^iittpr  Mutual  Water  Com- 

Sutter  County     

Feasibility  analysis  of  a 

pany,  RD  1500. 

tailwater  recovery  sys- 

Sutter  Mutual  Water  Com- 

Sutter County  

Canal  lining  to  reduce  di- 

pany. 

versions,  eliminate  spills. 

Ground  Water  Development  (Water  Management)  .. 

Pelger  Mutual  Water  Com- 
pany. 

Sutter  County  

Construct  two  groundwater 

extraction  wells. 
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Project  name  (type) 


Water  Mar^gement  Project  (Water  Management) 

American  Sutt-^sin: 

Conjunctly^  Use  Project  (Water  Management) 


Proponent 


Water  Manigement  Project  (Water  Management)  ... 
Re-operatl4n  of  the  Middle  Fork  Project  (Reservoir 


Delta  Sub-basin 
Conjunctive 


Sacramento 
Sut)-basin 


Val  By: 
l(  vel 


Water     Measurement     (Surlace 
Water/Gr4undwater  Planning). 


'  The  effects 
that  could  be  proposed 


analysis  in  the  Programmatic  EIS/EIR  would  not  be  limited  to  these  projects,  and  would  include  all 
"*^-"^  under  the  Sacramento  Valley  Water  Management  Program. 


Prograi  imatic 


effe(  :t 
Prcgi 


a]iO( 


iUi 


This 
expected  to  analyze 
beneficial 
Short-term 
environmental 
water  quality, 
vegetation,  sp^ial 
use,  cultural 
noise,  recreati4n 
impacts,  and 
Analysis  presetted 
EIS/EIR  will 
environmental 
associated  wi 
Although  there 
(ITAs)  in  the 
projects  are  pre 
between  these 
projects  and  actions 
time.  The  folloiv 
trust  land,  per 
projects  are  proposed 

•  Shasta  Coijntv 

•  Butte 
Rancheria 
Mooretown  Rancheria 

•  Glenn 
Rancheria 

•  Colusa 
Cortina  Ranch^a 


ion). 


Re-oper^ 
Yok)  Sutj-basin 

Conjunctive  Use  Project  Feasibility  Study  for  Ex- 
panding Surface  Water  Supplies  to  the  Yolo 
Zamora  Water  District  (Surface  Water/Ground 
water  Pla  nning  and  System  Improvement) 

Conjunctive  Use  Project  Feasibility  Study  for  Ex 
panding  Surface  Water  Supplies  to  Agricultural 
Water  U  >ers  in  Areas  (Surface  Water/Ground- 
water  Pla  nning  and  System  Improvement) 

Groundwat(  r  Quality  Monitoring  Program  (Surface 
Water/Grpundwater  Planning). 


Meridian  Farms 


Use  Proposal  (Water  Management) 


Naton^s  Central  Mutual 
Water  Company. 

Pleasant  Grove  Verona 
Mutual  Water  Company. 

Placer  County  Water 
Agency. 

Yolo  County  Flood  Control 
and  Water  Conservation 
District. 

Yolo  County  Flood  Control 
and  Water  Consen/ation 
District. 


Yolo  County  Flood  Control 
and  Water  Conservation 
District. 


County 


Sutter  County 


RD2068 


Participants  In  the  Basin 
wide  Management  Plan. 


Sacramento  and  Sutter 
Counties. 

Sutter  County  

Placer  County 

Yolo  County 

Yolo  County ^ 

Yok)  County 

Yolo  County 


Sacramento  Valley — Var- 
ious Counties. 


Descriptk>n 


lnstallatk>n  of  extraction 
wells. 

Pump  existing  wells,  moni- 
toring and  analyzing  re- 
sults after  one  season. 

Installation  of  extraction 
wells. 

Re-operate  primary  stor- 
age reservoirs. 

Feasibiliy  study  for  ex- 
panding surface  water 
supplies  to  Yolo  Zamora. 

Feasibility  study  for  ex- 
panding surface  water 
supplies  to  Agricultural 
areas  northwest  of 
Woodland. 

Development  of  a  ground- 
water-quality  monitoring 

t  prograrn. 

Develop  a  single  produc- 
tion well  to  determine 
conjunctive  use  poten- 
tial. 

Feasibility  study,  design 
and  construction  of 
water  measurement  fa- 
cilities. 


short-term  projects  and  actions 


EIS/EIR  is 
the  adverse  and 
;s  of  implementing  the 
jram  on  these 
resources:  surface  water, 
isheries,  wildlife, 

status  species,  land- 
re  sources,  air  quality, 

energy,  visual 
socioeconomic  conditions, 
in  the  Programmatic 
determine  if 
justice  issues  are 
the  Short-term  Program, 
are  Indian  Trust  Assets 
counties  where  these 
posed,  any  association 
TAs  and  the  proposed 
is  unknown  at  this 
ing  is  a  list  of  tribal 
;ounty  where  these 
ied: 

— Redding  Rancheria 
Couiity — Berry  Creek 
Ent(  irprise  Rancheria, 
I  Ra]  icheria 
Cou  ity — Grindstone 

Cot  nty — Colusa  Rancheria, 


It  is  Reclamation's  practice  to  make 
comments  on  a  Notice  of  Intent, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  discl^siu-e,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  may  also  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosiu-e,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  yovu 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  July  30,  2003. 
Robert  Eckart, 

Chief,  Environmental  Compliance  Branch, 

Mid-Pacific  Region. 

(FR  Doc.  03-19841  Filed  8-4-03;  8:45  dm] 

BILLING  CODE  4310-MN-I> 


INTERNATIONAL  TRADE 

commission 

[Investigation  332-454] 

Remediation  and  Nature  and 
Landscape  Protection  Services:  An 
Overview  of  U.S.  and  Foreign  Markets 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  Investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  July  22,  2003. 
SUMMARY:  Following  receipt  of  a  request 
on  July  1,  2003  from  the  United  States 
Trade  Representative  (USTR),  the 
Commission  instituted  Investigation  No. 
332—454,  Remediation  and  Nature  and 
Landscape  Protection  Services:  An 
Examination  of  U.S.  and  Foreign 
Markets,  imder  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1332(g)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  this  investigation 
may  be  obtained  from  Jennifer  Baumert, 
Project  Leader  (202-502-3450; 
jbaumert@usitc.gov),  or  Richard  Brown, 
Chief,  Services  and  Investment  Division 
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(202-205-3438;  rbrown@usitc.gov]. 
Office  of  Industries,  U.S.  International 
Trade  Commission,  Washington,  DC, 
20436.  For  information  on  the  legal 
aspects  of  this  investigation,  contact 
William  Gearhart  of  the  Office  of  the 
General  Counsel  (202-205-3091; 
wgearhart@usitc.gov).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Background:  As  requested  by  the 
USTR,  the  Conunission's  report  will,  to 
the  extent  possible,  (1)  Provide  an 
overview  of  foreign  and  domestic 
markets  for  remediation  and  natvue  and 
landscape  protection  services;  (2) 
examine  trade  and  investment  in 
remediation  and  natiue  and  landscape 
protection  services  markets,  including 
barriers  eiffecting  such  trade  and 
investment,  if  any;  and  (3)  if  possible, 
discuss  existing  regulatory  practices. 
USTR  has  requested  that  the 
Commission's  study  include  examples 
from  both  developed  and  developing 
country  markets.  As  requested  by  USTR, 
the  range  of  services  to  be  investigated 
in  this  study  will  be  determined  upon 
further  consultation  between  USTR  and 
rrC  staff.  The  USTR  asked  that  the 
Commission  furnish  its  report  by 
October  1,  2004,  and  that  the 
Commission  make  the  report  available 
to  the  public  in  its  entirety. 

The  USTR  letter  also  requests  an 
investigation  on  solid  and  hazardous 
waste  services.  In  response,  the 
Commission  has  instituted  Investigation 
No.  332-455,  Solid  and  Hazardous 
Waste  Services:  An  Examination  pf  U.S. 
and  Foreign  Markets,  which  is  due  to 
the  USTR  on  April  1,  2004. 

Public  Hearing:  A  public  hearing  in 
connection  with  the  investigatidn  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC,  begiruiing  at  9:30  a.m. 
on  March  17,  2004.  All  persons  shjdl 
have  the  right  to  appear,  by  counsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436,  no  later  than 
5:15  p.m.,  March  3,  2004.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  March  5,  2004;  the  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  March  31,  2004. 
In  the  event  that,  as  of  the  close  of 
business  on  March  3,  2004,  no  witnesses 
are  scheduled  to  appear  at  the  hearing, 
the  hearing  will  be  canceled.  Any 
person  interested  in  attending  the 
hearing  as  an  observer  or  non- 


participant  may  call  the  Secretary  of  the 
Commission  (202-205-1816)  after 
March  3,  2004,  for  information 
concerning  whether  the  hearing  will  be 
held. 

Written  Submissions:  In  lieu  of  or  in 
addition  to  participating  in  the  hearing, 
interested  parties  are  invited  to  submit 
written  statements  (original  and  14 
copies)  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  to  the  Commission  for 
inspection  by  interested  parties.  The 
Commission  vdll  not  include  any 
confidential  business  information  in  the 
report  it  sends  to  the  USTR.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  March  31,  2004.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  201.8  of  the 
Commission's  Rules  (19  CFR  201.18) 
(see  Handbook  for  Electronic  Filing 
Procedures,  ftp:/ /ftp.  usitc.gov/pub/ 
reports/eIectronic_fiIing_bandbood.pdf). 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

List  of  Subjects 

WTO,  GATS,  remediation  and  nature 
and  landscape  protection  services. 

Issued:  July  30,  2003. 
By  order  of  the  Commission. 
Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  03-19818  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  T02a-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-455] 

Solid  and  Hazardous  Waste  Services: 
An  Overview  of  U.S.  and  Foreign 
Markets 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  July  29,  2003. 
SUMMARY:  Following  receipt  of  a  request 
on  July  1,  2003  from  the  United  States 
Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-455,  Solid  and  Hazardous  Waste 
Services:  An  Examination  of  U.S.  and 
Foreign  Markets,  under  section  332(g)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1332(g)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Information  specific  to  this  investigation 
may  be  obtained  from  Jennifer  Baumert, 
Project  Leader  (202-205-3450; 
jbaumert@usitc.gov),  or  Richard  Brown, 
Chief,  Services  and  Investment  Division 
(202-205-3438;  rfarown@usifc.gov). 
Office  of  Industries,  U.S.  International 
Trade  Commission,  Washington,  DC, 
20436.  For  information  on  the  legal 
aspects  of  this  investigation,  contact 
William  CJearhart  of  the  Office  of  the 
General  Counsel  (202-205-3091; 
wgearhart@usitc.gov).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Background:  As  requested  by  the 
USTR,  the  Commission's  report  will.to 
the  extent  possible,  (1)  Provide  an 
overview  of  foreign  and  domestic 
markets  for  solid  and  hazardous  waste 
services;  (2)  examine  trade  and 
investment  in  solid  and  hazardous 
waste  services  markets,  including 
barriers  affecting  such  trade  and 
investment,  if  any;  and  (3)  if  possible, 
discuss  existing  regulatory  practices. 
USTR  has  requested  that  the 
Commission's  study  include  examples 
from  both  developed-  and  developing- 
country  markets.  For  the  purpose  of  this 
study,  solid  and  hazardous  waste 
management  services  are  defined  to 
include  the  collection  of  solid  and 
hazardous  waste  from  households  and 
industry;  the  treatment  and  disposal  of 
solid  and  hazardous  waste  by  various 
means;  the  collection,  separation,  and 
sorting  of  recyclable  materials;  waste 
compacting;  waste  reduction  services; 
and  incidental  services. 

The  USTR  asked  that  the  Commission 
furnish  its  report  by  April  1,  2004,  and 
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that  the  Conuiiission  make  the  report 
available  to  the  public  in  its  entirety. 

The  USTR  letter  also  requests  an 
investigation  6n  remediation  and  nature 
and  landscape  <  protection  services.  In 
response,  the  "ommission  has  instituted 
Investigation  No.  332-454,  Remediation 
and  Nature  an  d  Landscape  Protection 
Services:  An  I  jcamination  of  U.S.  and 
Foreign  Mark«  ts,  which  is  due  to  the 
USTR  on  October  1,  2004. 

Public  Hearing:  A  public  hearing  in 
connection  wi  th  the  investigation  will 
be  held  at  the  U.S.  International  Trade 
Commission  E  uilding,  500  E  Street  SW, 
Washington,  IC,  beginning  at  9:30  a.m. 
on  October  21   2003.  All  persons  shall 
have  the  right  to  appear,  by  counsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  with  the 
Secretary,  Uni  ed  States  International 
Trade  Commis  sion.  500  E  Street  SW, 
Washington,  E  C  20436,  no  later  than 
5:15  p.m.,  Octiiber  7,  2003.  Any 
prehearing  briisfs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  Octdber  9,  2003;  the  deadline 
for  filing  post-  learing  briefs  or 
statements  is  5:15  p.m.,  November  5, 
2003.  In  the  event  that,  as  of  the  close 
of  business  on  October  7,  2003,  no 
witnesses  are  s  cheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  inl  erested  in  attending  the 
hearing  as  an  o  jserver  or  non- 
participant  ma  f  call  the  Secretary  of  the 
Commission  (2  D2-205-1816)  after 
October  7,  200  t,  for  information 
concerning  wh  3ther  the  hearing  will  be 
held. 

Written  Subi  lissions:  In  lieu  of  or  in 
addition  to  par  icipating  in  the  hearing, 
interested  parti  es  are  invited  to  submit 
written  statemtnts  (original  and  14 
copies)  concen  ling  the  matters  to  be 
addressed  by  tl  le  Commission  in  its 
report  on  this  i  ivestigation.  Commercial 
or  financial  inf  )rmation  that  a  submitter 
desires  the  Con  imission  to  treat  as 
confidential  mi  ist  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  a  the  top.  All  submissions 
requesting  conl  idential  treatment  must 
conform  with  t  le  requirements  of 
section  201.6  o  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  writ  en  submissions,  except 
for  confidential  business  information, 
will  be  made  a\  ailable  in  the  Office  of 
the  Secretary  tn  the  Commission  for 
inspection  by  ii  iterested  parties.  The 
Commission  wi  11  not  include  any 
confidential  business  information  in  the 
report  it  sends  ip  the  USTR.  To  be 
assured  of  cons  deration  by  the 
Commission,  w  -itten  statements  relating 
to  the  Commiss  on's  report  should  be 


submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  November  5,  2003.  All 
submissions  shoidd  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  The 
Conmiission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  section  201.8  of 
the  Commission's  Rules,  as  amended,  67 
PR  68036  (Nov.  8,  2002). 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  [http://www.usitc.gov). 

List  of  Subjects 

WTO,  GATS,  solid  and  hazardous 
waste  services. 

Issued:  July  30,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  03-19817  Filed  8-4-03;  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review:  National 
Tracing  Center  Trace  Request  and  NIC 
Obliterated  Serial  Number  Trace 
Request. 

The  Department  of  Justice  (DO J), 
Bureau  of  Alcohol,  Tobacco,  Firearms 
and  Explosives  (ATF),  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  conunents  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  6,  2003.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 


instructions  or  additional  information, 
please  contact  Ben  Hayes,  ATF  National 
Tracing  Center,  244  Needy  Road, 
Martinsburg,  WV  25401. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points; 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  cmrently  approved 
collection 

(2)  Title  of  the  Form/Collection: 
National  Tracing  Center  Trace  Request 
and  Obliterated  Serial  Number  Trace 
Request. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  ATF  F  3312.1 
and  ATF  F  3312.2.  Bureau  of  Alcohol, 
Tobacco,  Firearms  and  Explosives,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Govenmien. 
Other:State,  Local,  or  Tribal 
Government.  The  forms  are  used  by  the 
Federal,  State,  Local,  and  International 
law  enforcement  community  to  request 
that  ATF  trace  firearms  used,  or 
suspected  to  have  been  used,  in  crimes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  It  is  estimated  that  112,123 
respondents  will  complete  each  form 
within  6  minutes. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  22, 
425  annual  total  burden  hours 
associated  with  this  collection. 
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If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  Policy  and  Planning 
Staff,  Justice  Management  Division, 
Department  of  Justice,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street  NW, 
Washington,  DC  20530. 

Dated:  July  31,  2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

[FR  Doc.  03-19852  Filed  8-4-03;  8:45  am] 
BILUNG  C00€  4410-FB-I> 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  October  25,  2002,  and 
published  in  the  Federal  Register  on 
November  7.  2002,  (67  FR  67870), 
Aldrich  Chemical  Company  Inc.^  dba 
Isotec,  3858  Benner  Road,  Miamisburg, 
Ohio  45342-4304,  made  application  to 
the  Drug  Enforcement  Administration 
for  registration  as  a  bulk  manufacturer 
of  the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Cathinone  (1235) 

Methcathinone  (1237) 

N-Ethylamphetamine  (1475) 

N,N-Dimettiylamphetamine 

(1480). 

Aminorex  (1585)  

Gamma  hydroxybutyric  acid 

(2010). 

Methaqualone  (2565)  

Lysergic  acid  dethylamide  (7315 
Tetrahydrocannabinols  (7370)  .... 

Mescaline  (7381)  

2,5-Dimethoxyamophetamine 

(7396). 
3,4-Methylenedioxyamphetamine 

(7400). 
3,4-Methylenedioxy-N- 

ethylamphetamine  (7404). 
3,4-Methylenedioxy-meth- 

amphetamine  (7405). 
4-Methoxyamphetamine  (7411)  .. 

Psilocybin  (7437)  

Psilocyn  (7438) 

N-Ethyl-1  -phenylcyclohexylamine 
'     (7455). 

Dihydromorphine  (9145) 

Normorphine  (9313)  ^.. 

Acetyimetliadol  (9601) 

Alphacetylmethadol  Except 

Levo-Alphacetylmethadol 

(9603). 

Nonnethadone  (9635)  

3-Methylfentanyl  (9813)  

Amphetamine  (1100)  

Mefhamphetamine  (1105)  

Methylphenidate  (1724) 

Amobarbital  (2125)  

Pentobartital  (2270) „ 


Schedule 


Daig 

Schedule 

Secobarbital  (2315)  

II 

1 -Phenylcyclohexylamine  (7460) 

II 

Phencyclidine  (7471)  

II 

Phenylacetone  (8501)  

II 

1  -Piperidinocyclohexane- 

II 

cartwnitrile  (8603). 

Codeine  (9050)  

II 

Dihydrocodeine  (9120)  

II 

Oxycodone  (9143)  

II 

Hydromorphone  (9150)  

II 

Benzovlecoaonine  (9180) 

II 

Ethylmorphine  (9190)  

II 

Hvdrocodone  (9193) «. 

II 

Isomethadone  (9226)  

II 

Meperidine  (9230)  

II 

Meperidine  intermediate-A 

II 

(9232). 

Merperidine  intermediate-B 

II 

(9233). 

Methadone  intermediate  (9254) 

II 

Dextropropoxyphene,  bulk,  (non- 

II 

dosagefonns)  (9273). 

Levo-alphacetylmethadol  (9648) 

It 

Oxvmomhone  (9652)             ,  . 

II 

Fentanyl  (9801)  

II 

The  firm  plans  to  manufacture  small 
quantities  of  the  listed  controlled 
substances  to  produce  standards  for 
analytical  laboratories. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Aldrich  Chemical 
Company  Inc.,  dba  Isotec,  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Aldrich  Chemical  Company 
Inc.,  dba  Isotec,  to  ensure  that  the 
company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  July  22,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
[FR  Doc.  03-19813  Filed  8-4-03;  8:45  am] 

BtLUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
SutMtances;  Notice  of  Registration 

By  Notice  dated  March  21,  2003,  and 
published  in  the  Federal  Register  on 
April  9,  2003,  (68  FR  17402),  Boehringer 
Ingelheim  Chemicals,  Inc.,  2820  N. 
Normandy  Drive,  Petersburg,  Virginia 
23805,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration  to 
be  registered  as  a  bulk  manufact\irer  of 
the  basic  classes  of  controlled 
substances  sited  below: 


Drug 

Amphetamine  (1100)  

Methylphenidate  (1724) 

Methadone  (9250)  

Methadone-intermediate  (9254)  ... 
Dextropropoxyphene.    bulk    (non- 
dosage  forms)  (9273). 
Levo-alphacetylmethadol  (9648)  .. 
Fentanyl  (9801)  


Schedule 


The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
formulation  into  finished 
pharmaceuticals. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Boehringer  Ingelheim 
Chemicals,  Inc.  to  manufacture  the 
listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated 
Boehringer  Ingelheim  Chemicals,  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufactiu^r  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  July  22,  200a. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control.  Drug  Enforcement  ' 

Administration. 

[FR  Doc.  03-19811  Filed  8-4-03;  8:45  am) 
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DEPARTMi  ;NT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controiled 
Substances;  Notice  of  Registration 


2G33 


By  Notice 
published  i 
April  15 
Chemicals. 
Building  18 
37409,  mad(! 
the  Drug 
for  registrat 
of  the  basic 
substances 


dated  April  3,  2003,  and 
the  Federal  Register  on 

,  (68  FR  18261),  Chattem 
nc,  3801  St.  Elmo  Avenue, 
Chattanooga,  Tennessee 
application  by  renewal  to 
Enforcement  Administration 
as  a  bulk  manufacturer 
;lasses  of  controlled 
1  sted  below: 


Drug 


N-Efhy1amphe4am 
4-Methoxyam|  ihefa 
2,  5-Dimethox  camphi 

(7396). 
Difenoxin  (91 
Amphetamine 
Methamphetaili! 
MethylphenJda  te 
Pentobarbital 
Secobarbital 
Codeine  (905(|) 
Oxycodone  (9 
Diphenoxylate 
Hydrocodone 
Meperidine 


fB)  

(1100)  

ine(1105) 

(1724) :.., 

2270)  

(;!315)  


Dexiropropoxyphene,  bulk, 

(9273). 
Morphine  (930t)) 
Thebaine  (933  J) 
Atfentanil  (973  ') 
Sufentanil  (974  0) 
Fentanyl  (9801) 


ine  (1475) 

mine  (741 1) 
etamine 


Schedule 


43)  

(9170) 
193)  .. 


9 


(92  30) 


ans  to  manufacturer  the 
led  substances  to  produce 
iistribution  to  its 


The  firm  p 
listed  contro 
products  for  i 
customers. 

No  comme  its  or  objections  have  been 
received.  DEi  ^  has  considered  the 
factors  in  Tit  e  21,  United  States  Code, 
section  823(a  and  determined  that  the 
registration  o '  Chattem  Chemicals,  Inc. 
to  manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  thi  >  time.  DEA  has 
investigated  Chattem  Chemicals,  Inc.  to 
ensure  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  oJthe  company's  physical 
security  systems,  verification  of  the 
company's  ccinpliance  with  state  ^d 
local  laws,  and  a  review  of  the 
company's  ba  ckground  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Adi  linistrator.  Office  of 
Diversion  Coi  trol,  hereby  orders  that 
the  applicatio  i  submitted  by  the  above 
firm  for  regist  -ation  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  sul  istances  listed  is  granted. 


Dated:  July  22,  2003. 
Laura  M.  Nagei, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 
[FR  Doc.  03-19815  Filed  8-04-03;  8:45  am] 

BIUJNG  CODE  4410-09-M 


DEPARTIMENT  OF  JUSTICE  " 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  March  14,  2003,  and 
published  in  the  Federal  Register  on 
April  2,  2003,  (68  FR  16089), 
Mallinckrodt,  Inc.,  Mallinckrodt  & 
Second  Streets,  St.  Louis,  Missouri 
63147,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
for  registration  as  a  bulk  manufactiuer 
of  the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Tetrahydrocannabinols  (7370) ., 

Codeine-N-oxide  (9053)  

Dihydromorphine  (9145)  

Dihydromorphine  (9145) 

Difenoxin  (9168)  

Heroin  (9200) 

Morphine-N-oxide  (9307) 

Nicomorphine  (9312)  

Normorphlne  (9313)  

Norlevorphanol  (9634) 

Amphetamine  (1100)  

Methamphetamine  (1105)  

Methylphenidate  (1724) 

Codeine  (9050) 

Diprenorphine  (9058) 

Etorphine  HCL  (9059)  

Dihydrocodeine  (9120)  

Hydromorphone  (9150)  , 

Oxycodone  (9143) 

Diphenoxylate  (9170)  

Benzoylecgonine  (9180) 

Hydrocodone  (9193)  

Levorphanol  (9220)  

Mependine  (9230)  

Methadone  (9250)  ., 

Methadone  Intermediate  (9254) 

Metopon  (9260)  

Dexiropropoxyphene,  bulk 
(9273). 

Morphine  (9300)  

Thebaine  (9333)  

Opium  extracts  (9610)  

Opium  fluid  extract  (9620) 

Opium  fluid  extract  (9620) 

Opium  tincture  (9630) 

Opium,  powdered  (9639) 

Opium,  granulated  (9640)  

Levo-alphacetylmethadol  (9648) 

Oxymorphone  (9652) 

Alfentanil  (9737)  

Sufentanil  (9740)  

Fentanyl  (9801)  


Schedule 


The  above  cited  Notice  of  Application 
contained  an  error  in  that  the  drug  code 


for  Oxycodone  was  listed  as  9160  rather 
than  9143. 

The  firm  plans  to  manufactiue  the 
listed  controlled  substances  for  internal 
use  and  for  sale  to  other  companies. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Mallinckrodt,  Inc.  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Mallinckrodt,  Inc.  to  ensure 
that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  July  22,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  03-19814  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE  . 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §1301. 33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  2,  2003, 
Penick,  Corporation,  158  Mount  Olivet 
Avenue,  Newark,  New  Jersey  07114, 
made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 


Cocaine  (9041) 

Codeine  (9050) 

Dihydrocodeine  (9120)  , 

Oxycodone  (9143) 

Hydromorphone  (9150) 
Diphenoxylate  (91 70)  ... 

Ecgonine  (9180)  

Hydrocodone  (9193) 

Morphine  (9300)  

Thebaine  (9333)  

Oxymorphone  (9652)  ... 


Schedule 


II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
II 
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The  firm  plans  to  manufacture  bulk 
controlled  substances  and  non- 
controlled  flavor  extracts. 

Any  other  such  applicant  and  any 
person  who  is  presendy  registered  with 
DEA  to  manufactiu^  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  Uian  October  6,  2003. 

Dated:  July  22,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
A  dministration . 
[FR  Doc.  03-19809  Filed  8-4-03;  8:45  am] 

BILLING  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturers  of  Controiled 
Substances;  Notice  of  Registration 

By  Notice  dated  March  14,  2003,  and 
published  in  the  Federal  Register  on 
April  2,  2003,  (68  FR  16091)  Rhodes 
Technologies,  498  Washington  Street, 
Coventry,  Rhode  Island  02816,  made 
application  by  renewal  to  the  Drug 
Enforcement  Administration  to  be 
registered  as  a  bulk  manufactiu^r  of  the 
basic  classes  of  Schedule  I  and  II 
controlled  substances  listed  below: 


Drug 

Schedule 

Tetrahydrocannabinols  (7370)  .... 
Methylphenidate  (1724) 

Codeine  (9050) 

Dihydrocodeine  (9102)  

Oxycodone  (9143)   

HvdromorDhone  (9150)  

Hydrocodone  (9193) 

Thetwine  (933i3)      

NoroxvmorDhone  (9668) 

Fentanyl  (9801)  ...„ 

The  firm  plans  to  produce  bulk 
products  for  conversion  and  distribution 
to  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Rhodes  Technologies  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Rhodes  Technologies  to 


ensiu*  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Adnodnistrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  is  granted. 

Dated:  July  22,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  03-19812  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  23,  2003, 
Wildlife  Laboratories,  Inc.,  1401  Duff 
Drive,  Suite  600,  Fort  Collins,  Colorado 
80524,  made  application  by  renewal  to 
the  Drug  Enforcepient  Administration 
(DEA)  for  registration  as  a  bulk 
manufactiirer  of  Carfentanil  (9743),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  11. 

The  firm  plans  to  manufacture  the 
listed  controlled  substance  for 
distribution  to  its  customers. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactm-e  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  deputy  Assistance  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention: 
Federal  Register  Representative,  Office 
of  Chief  Counsel  (CCD)  and  must  be 
filed  no  later  than  October  6,  2003. 

Dated:  July  22,  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  03-19810  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  4410-OB-M 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigations 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested 

action:  60-Day  Notice  of  Information 
Collection  Under  Review:  FBI 
Questionnaire  for  National  Security 
Positions. 

The  Department  of  Justice  (DOJ), 
Federal  Bureau  of  Investigations  (FBI), 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
"sixty  days"  until  October  6,  2003.  This 
process  is  conducted  in  accordance  with 
5CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Ms.  Gari  L.  Carter, 
Supervisory  Applicant  Case  Specialist, 
Biu-eau  Applicant  Employment  Unit, 
Applicant  Processing  Section, 
Administrative  Services  Division, 
Federal  Bvueau  of  Investigation, 
Washington,  DC  20535,  (202)  324-0801. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encoiuaged.  Yoiu 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary  for  the 
proper  performance  of  the  functions  of  the 
agency,  including  whether  the  information 
will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the  agencies 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and  assumptions 
used; 

(3)  Enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 

(4)  Minimize  the  burden  of  the  collection 
of  information  on  those  wno  are  to  respond, 
including  through  the  use  of  appropriate 
automated,  electronic,  mechanical,  orolher 
technological  collection  techniques  or  other 
fonns  of  information  technology,  e.g.. 
permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 
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(2)  Title  a  fthe  Fonn/CoUection:  FBI 
Questionnai  re  for  National  Security 
Positions. 

(3)  Agenc  rform  number,  if  any,  and 
the  applicai  le  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  form  Number:  FD-957, 
Federal  Buri  sau  of  Investigation,  U.S. 
Department  of  Justice. 

(4)  Affecti  d  public  who  will  be  asked 
or  required  I  o  respond,  as  well  as  a  brief 
abstract:  Pri  nary:  Federal  Government. 
Other:  Indiv  duals.  In  accordance  with 
the  FBI's  effiirts  to  re-engineer  the  hiring 
process  for  FBI  employment  and  in 
accordance  \  irith  the  Paperwork 
Reduction  A  ct  of  1995.  Public  Law 
104.13.109  £tat.l63.  the  FBI  has 
determined  I  hat  suitability 
determiiiatic  ns  and  the  granting/ 
denying  of  s(  icurity  clearances  can  be 
made  based  i  )n  information  provided  by 
applicants  oi  i  the  SF-86,  Questioimaire 
for  National  security  Positions  in 
addition  to  a  supplemental  FBI  form  to 
collect  collateral  information.  This  form 
has  been  des  gnated  as -FD-957,  FBI 
Questionnaii  e  for  National  Security 
Positions. 

(5)  An  estii  nate  of  the  total  number  of 
respondents  md  the  amount  of  time 
estimated  foi  an  average  respondent  to 
respond:  It  is  estimated  that  50,000 
respondents  '  vith  an  average  response 
rate  of  one-he  If  hour  to  complete  each 
form. 

(6)  An  estii  late  of  the  total  public 
burden  (in  he  urs)  associated  with  the 
collection:  Tl  ere  are  an  estimated 
25.000  total  annual  burden  hours  " 
associated  wi  Lh  this  collection. 

FOR  FURTHER  JNFORMATtON  CONTACT: 
Brenda  E.  Dy*r,  Deputy  Clearance 


Officer,  United  States  Department  of 
Justice,  Justice  Management  Division, 
Policy  and  Planning  Staff,  Patrick  Henry 
Building,  Suite  1600,  601  D  Street  NW, 
Washington,  DC  20530. 

Dated:  July  30,  2003. 

Brenda  E.  Dyer,  "^ 

Deputy  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  03-19851  Filed  8-^-03;  8:45  am] 

BILUNG  CODE  4410-02-P 


ETA  191  . 
Total 


Annu  ilized  capital/ startup 


mil 


Total 
costs:  SO. 

Total  ann 
maintaining 
services):  SO. 

Description 
agencies  must 
Employees  Co  mpen 
the  amount  e 
former  Federa 
(UCFE)  and 


costs  (operating/ 
s  ^sterns  or  purchasing 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

July  24.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  202-693-4124  (this  is  not  a 
toll-free  number)  or  e-Mail: 
reeves.  vanessa2@doI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Office  for  the 
Employment  and  Training 
Administration  (ETA),  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316/ 


this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which; 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functioas  of  the  agency,  including 
whether  the  information  wrill  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and  , 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  "information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Title:  Statement  of  Expenditures  and 
Adjustments  of  Federal  Fimds  for 
Unemployment  Compensation  for 
Federal  Employees  and  Ex- 
Servicemembers . 

OMB  Number:  1205-0162. 

Affected  Public:  State.  Local,  or  Tribal 
govt. 

Frequency:  Quarterly. 

Type  of  Response:  Recordkeeping  and 
Reporting. 

Number  of  Respondent:  53. 


Information  collection  requirements 


Annual  re- 
sponses 


53 


Average  re- 
sponse time 
(hours) 


24.00 


Annual  burden 
hours 


1,272 


1,272 


Federal  and  military 

reimburse  the  Federal 

sation  Account  for 

fended  for  benefits  to 

civilian)  employees 

e^servicemembers  (UCX). 


The  report  informs  ETA  of  the  amoimt 
to  bill  each  such  agency. 

Ira  L.  Mills, 

Departmen  t  Clearan  ce  Officer. 

[FR  Doc.  03-19846  Filed  8-^1-03;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

July  30,  2003. 

The  Department  of  Labor  (DOL)  has^ 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
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ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  202-693-4124  (this  is  not  a 
toll-free  number)  or  e-Mail: 
reeves.vanessa2@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration  (ETA),  Office  of 
Management  and  Budget,  Room  10235, 
Washington.  DC  20503  (202-395-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 


The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions-of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated. 


electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Trade  Adjustment  Assistance/ 
NAFTA  Financial  Status/Request  for 
Funds  Report. 

OMB  Numfcer:  1205-0275. 

Affected  Public:  State,  Local,  or  Tribal 
govt. 

Frequency:  Quarterly. 

Type  of  Response:  Reporting. 

Number  of  Respondents:  52. 


Information  collection  requirements 


TAA  (ETA  9023)  .... 
NAFTA  (ETA  9023) 

Total 


Information  collection  requirements 


Annual  re- 
sponses 


52 
52 


Average  re- 
sponse time 
(hours) 


Annual  burden 
hours 


10.00 
10.00 


520 
520 


1,040 


TAA  (SF  269)  .... 
-NAFTA  (SF  269) 

Total  


Annual  re- 
sponses 


52 
52 


Average  re- 
sponse time 
(hours) 


2.50 
2.50 


269  burden 
hours 


130 
130 


260 


Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $33,946. 

Description:  The  Department  of  Labor 
requires  financial  data  for  the  Trade 
Adjustment  Assistance  (TAA)  program 
administered  by  States  which  is 
ciurently  used  from  the  Standard  Form 
424  and  424A.  The  required  data  are 
necessary  in  order  to  meet  statutory 
requirements  prescribed  in  Pub.  L.  100— 
418,  the  Omnibus  Trade  and 
Competitiveness  Act  of  1988  and  the 
North  American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
in  accordance  with  section  250(a) 
Subchapter  D,  Chapter  2,  Title  II  of  the 
Trade  Act  of  1974. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-19847  Filed  8-4-03;  8:45  am) 

BILUNG  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

July  30.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13; 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  202-693-4124  (this  is  not  a 
toll-free  number)  or  e-mail: 
reeves.vanessa2@dol.gov. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  for  the 
Employment  and  Training 
Administration  (ETA).  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316  / 
this  is  not  a  toll-free  number),  within  30 


days  ft-om  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  coUsction  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality',  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  agd  Training 
Administration. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
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Title:  Repprting  and  Performance 
Standards  System  for  Indian  and  Native 
American  Pi  ograms  Under  Title  I, 
Section  166  of  the  Workforce 
Investment ,  ^ct  (WIA). 


Required  section  166  activity  (com- 
preh  jnsive  services) 


Plan  Narrative  , 

Recordl<eepin(  i  

Participant  Re  )orting 


Total 


Required  sec  ion  166  activity  (supple- 


menta 


Plan  Narrative 
Recordkeepinc 
Participant  Re|  lorting 


Total 


Total 
costs:  SO. 

Total  ann 
maintaining 
services):  SO. 

Descriptioi 
currently-a 
participant 
operation  of 
programs  for 
Americans  u 
the  Workforci  ( 
also  contains 
performance 
section  166  g 
estimates  for 
Supplementa 
as  well  as  the 
Program 
Burden 
tribes  current 
demonstratioi  i 


Ira  L.  Mills. 

Departmental 
[FRDor.  03-19^48 
BILLING  CODE  451 


OMB  Number:  1205-0422. 

Affected  Public:  Not-for-profit 
institutions  and  State,  Local,  or  Tribal 
govt. 


DINAP  form  No. 


ETA  9084 


Number  of 
respondents 


145 
145 
145 


145 


Responses 
per  year 


youth  services) 


DINAP  form  No. 


ETA  9085 


Number  of 
respondents 


105 
105 
105 


Responses 
per  year 


Ann  I  \alized  capital/ startup 


h  al  costs  (operating/ 
systems  or  purchasing 


This  is  an  extension  of  a 
pdroved  collection  of 
ir  formation  relating  to  the 
'  Employment  and  training 

ndians  and  Native 
4der  title  I.  section  166  of 
Investment  Act  (WIA).  It 
the  basis  of  the  new 
itandards  system  for  WIA 
gi  antees.  The  burden 
his  collection  include  the 
Youth  Services  Program 
Comprehensive  Services 
auth  )rized  under  section  166. 
estim  ites  do  not  include  those 
y  participating  in  the 
under  Pub.  L.  102-477. 


C  learance  Officer. 

Filed  8-4-03;  8:45  am] 
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DEPARTMEN  f  OF  LABOR 

Employment  ^nd  Training 
Administratioh 

Notice  of  Determinations  Regarding 
Eiigibiiity  To  Apply  for  Worlcer 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 


In  accordan(:e 
Trade  Act  of 
Department  o 
siunmaries  of 
eligibility  to 
assistance  for 
during  the 


1374, 


a  > 


per  od 


with  section  223  of  the 
as  amended,  the 
f  Labor  herein  presents 
eterminations  regarding 
ply  for  trade  adjustment 
orkers  (TA-W)  issued 
of  July  2003. 


In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated,  or  are  threatened 
to  become  totally  or  partially  separated; 
and 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production 
of  such  firm  or  subdivision. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
None. 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)(I.C.)  (Increased 
imports)  and  (a)(2)(B)(n.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 


Frequency:  Semi-annually  and 
Annually. 

Type  of  Response:  Recordkeeping  and 
Reporting. 

Number  of  Respondents:  145. 


Total 
responses 


145 

17,000 

290 


17,435 


Hours  per 
response 


12.00 

3 

9.67 


24.67 


Total  burden 
hours 


1,740 

51,000 

2,804 


55,544 


Total 
responses 


105 

8,000 

210 


8,315 


Hours  per 
response 


6 

2 

9.67 


17.67 


Total  burden 
hours 


630 

16,000 

2,031 


18,661 


TA-W-52,169:Allsteel.  Inc.,  a  div.  of 
Hon  Industries,  Inc.,  Milan,  TN 

TA-W-52.039;  Heraeus  Electro-Nite  Co., 
Philadelphia,  PA 

TA-W-52,066;  SWR  Sound  Corp.,  Sun 
Valley.  CA 

TA-W-52,n6:  SPI Polyols.  Inc.,  New 
Castle,  DE 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
section  222  of  the  Trade  Act  of  1974. 

TA-W-52,270;  LM  Services  LLC. 

Cumberland,  MD 
TA-W-52.006;  America  Online,  Inc.. 

Oklahoma  City,  OK 
TA-W-52,124;  New  England  Joint 

Board,  UNITE,  Willimantic,  CT 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.A)  (no  employment 
declines)  have  not  been  met. 

TA-W-52,207;  Fishing  Vessel  (F/V) 

Selah,  Haines,  AK 
TA-W-52,261;  Cummings  Fisheries, 

Dillingham,  AK 
TA-W-52,283;  Fishing  Vessel  (F/V) 

Peregrine's  Catch,  Haines,  AK 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.C)  (increased  imports) 
and  (a)(2)(B)  (II.C)  (has  shifted 
production  to  country  not  under  the  ft-ee 
trade  agreement  with  U.S.)  have  not 
been  met. 

•  TA-W-52,216:  Scope  Molding,  LLC, 
Almena,  WI 

The  investigation  revealed  that  - 
criteria  (2)  has  not  been  met.  The 
workers  firm  (or  subdivision)  is  not  a 
supplier  or  downstream  producer  to   '' 
trade-affected  companies. 

TA-W-51,889;  Sommer  Products  Co., 
Bartonville,  IL 
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Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 

issued;  the  date  following  the  company 

name  and  location  of  each 

determination  references  the  impact 

date  for  all  workers  of  such 

determination. 
The  following  certifications  have  been 

issued.  The  requirements  of  (a)(2)(A) 

(increased  imports)  of  Section  222  have 

been  met. 

TA-W-51,92d  &■  A;  Joan  Fabrics  Corp., 
Newton  Finishing  Plant,  Newton, 
NC  and  Weaving  and  Support 
Operation,  Hickory,  NC:  June  2, 
2002. 
'TA-W-51,964;  American  Glass  Co.  d/b/ 
a  L.E.  Smith  Glass  Co.,  Mount 
Pleasant,  PA:  May  28,  2002. 

TA-W-52,105;  Johnson  Hosiery  Mills, 
Inc..  Hickory,  NC:  June  19,  2002. 

TA-W-52,151;  Portland  General  Electric. 
Trojan  Nuclear  Plat.  Rainier,  OR: 
June  20,  2002. 

TA-W-52,155;  SFO  Apparel,  San 
Francisco.  CA:  June  13,  2002. 

TA-W-52,190;  Steams,  Inc.,  Grey  Eagle 
Div.,  Grey  Eagle,  MN:  June  24,  2002. 

TA-W-51,526;  Yofi  Textile  Printing  Co., 
Passaic,  NJ:  February  26,  2002. 

TA-W-51,986;  Amyx  Industries,  Inc.,  a 
div.  of  Walsh  and  Simmons  Seating, 
West  Plains,  MO:  June  2,  2002. 

TA-W-52,041;  Trigen  Biopower,  Inc.,  St. 
Mary's,  GA:  June  1 0,  2002. 

TA-W-52,074;  Wellmade  Industries, 
Inc.,  New  York,  NY:  June  5,  2002. 

TA-W-52,099;  Sony  Semiconductor  Co. 
including  leased  workers  from 
Manpower  Professionals,  San 
Antonio,  TX:June  18,  2002. 
The  following  certifications  have  been 

issued.  The  requirements  of  (a)(2)(B) 

(shift  in  production)  of  Section  222  have 

been  met. 

TA-W-51,937;  Magnequench  UG. 

Valparaiso,  IN:  May  30,  2002.  TA- 
WS 1,975  &-A;  Walstenburg 
Apparel  Corp.,  Walstenburg,  NC 
and  Vanceboro,  NC:  May  30,  2002. 

TA-W-52,025;  Dynamco.  Roper  Pump 
Co.,  Mckinney,  TX:  June  11,  2002. 

TA-W-52,i30;  The  Shervrin-Williams 
Co.,  Chemical  Coatings  Div., 
Harrisburg,  PA:  June  23.  2002. 

TA-W-52,140;  North  American  Battery 
Co.  including  leased  workers  from 
Remedy  Staffing,  San  Diego,  CA: 
June  17.  2002. 

TA-W-52.144;  Homecrest  Industries, 
Inc.,  Wadena,  MN:  June  25,  2002. 

TA-W-52,244;  Schneider  Electric- 
Square  D,  Cedar  Rapids,  lA:  July  2. 
2002. 

TA-W-52.214;  m  Industries.  Searcy, 
AR:  June  22,  2002. 


TA-W-52,163;  General  Electric  Co., 

Industrial  Systems  Div.,  Mebane, 

NC:  June  26,  2002. 
TA-W-52,150;  Honeywell  International, 

Sensing  and  Control  Div.,  including 

leased  workers  of  Manpower  and 

Atech,  Milpitas,  CA:  June  12,  2002. 
TA-W-51.984:  Martinrea  Industries, 

Inc.,  Pilot  Industries,  Inc., 

Manchester  Div.,  Manchester,  MI: 

June  9,  2002. 
TA-W-52,224:  VF  Imagewear,  Inc., 

Brownsville,  TX:  July  2,  2002. 
TA-W-52,247;  Mackie  Designs,  Inc.. 

including  leased  workers  of  Adecco. 

Express  Personnel,  Onsite  and 

Remedy,  Woodinville,  WA:July2, 

2002. 
The  following  certification  has  been 
issued.  The  requirement  of  upstream 
supplier  to  a  trade  certified  primary  firm 
has  been  met. 
TA-W-52,282;  Fishing  Vessel  (F/V) 

Njord.  Elfin  Cove.  AK:  July  8,  2002. 
TA-W-52,205;  Kimball  Electronics,  d/b/ 

a  Kimball  Manufacturing.  Boise,  ID: 

June  26.  2002. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  diu-ing  the  month  of  July  2003. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  during  normal  business 
hours  or  will  be  mailed  to  persons  who 
write  to  the  above  address. 

Dated:  July  21,  2003. 
Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  03-19861  Filed  8-4-03;  8:45  wn] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,366] 

Agere  Systems,  Inc.,  Optoelectronics 
Division,  Formerly  Lucent 
Technologies,  Inc's  Microelectronics 
Business,  Breinigsville,  Pennsylvania; 
Notice  of  Revised  Determination  on 
Reconsideration 

On  May  12,  2003,  the  Department 
issued  an  Affirmative  Determination 
Regarding  Application  on 
Reconsideration  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  notice  was  published  in  the  Federal 
Register  on  May  29,  2003  (68  FR  32124). 

On  January  27,  2003  the  Department 
initiaUy  denied  TAA  to  workers  of 
Agere  Systems,  Inc.,  Optoelectronics 


Division,  formerly  Lucent  Technologies, 
Inc's  Microelectronics  Division, 
Breinigsville,  Pennsylvania  producing 
optoelectronic  devices  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222  of 
the  Trade  Act  of  1974,  was  not  met. 

On  reconsideration,  the  department 
surveyed  additional  customers  of  the 
subject  plant  regarding  their  piurchases 
of  optoelectronic  devices  diu'ing  the 
2001  and  2002  period.  The  survey 
revealed  that  major  declining 
customer(s)  increased  their  reliance  on 
imports  of  optoelectronic  devices  in  the 
relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directiy  competitive  with 
optoelectronic  devices,  contributed 
importanUy  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  of  Agere  Systems, 
Inc.,  Optoelectronics  Division,  formerly 
Lucent  Technologies,  Inc's 
Microelectronics  Division,  Breinigsville, 
Pennsylvania.  In  accordance  with  the 
provisions  of  the  Act,  I  make  the 
following  certification: 

All  workers  of  Agere  Systems.  Inc., 
Optoelectronics  Division,  formerly  Lucent 
Technologies,  Inc.,  Microelectronics 
Division,  Breinigsville,  Pennsylvania  who 
became  totally  or  pai|ially  separated  from 
employment  on  or  after  l5ecember  9.  2001 
through  two  years  of  this  certification,  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  18th  day  of 
July  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-19856  Filed  8-4-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,138) 

Agere  Systems,  Inc.,  Optoelectronics 
Division.  Formerly  Lucent 
Technologies,  Inc.,  Microelectronics 
Business,  Breinigsville,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  25, 
2003  in  response  to  a  petition  filed  on 
behalf  of  workers  at  Agere  Systems,  Inc., 
formerly  Lucent  Technologies,  Inc.,  - 
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Microelectrqnics  business,  Breinigsville, 


Pennsylvania 

The  petiti 
covered  by 
on  July  18, 
effect  (TA- 
further  inv 


an , 


2  303 


|ning  group  of  workers  is 
active  certification  issued 

and  which  remains  in 
50,366).  Consequently, 
esjtigation  in  thia  case  would 
purpose,  and  the  investigation 
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serve  no 

has  been  tenhinated 

Signed  at  W  ishington,  DC  this  25th  day  of 
July,  2003. 

Linda  G.  Pool4, 

Certifying  Offii 
Adjustment  Ai^istance. 
(FR  Doc.  03-1  < 

B4LUNG  CODE 


j(  er. 


Diirision  of  Trade 
ance. 

4869  Filed  8-4-03;  8:45  am] 
45  0-30-P 


DEPARTMENT  OF  LABOR 

Employmentiand  Training 
Administration 

rTA-W-52,065i 

state  of  Alasica  Commercial  Fisheries 
Entry  Commission  Permit 
#S1SB578390,  Fairbanks,  AK;  Notice  of 
Termination  of  Investigation 

Pursuant  ta|  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  ivas  initiated  on  June  17, 
2003,  in  respt  nse  to  a  petition  filed  by 
a  company  of  icial  on  behalf  of  workers 
covered  by  th^ ;  State  of  Alaska 
Commercial  F  isheries  Entry 
Commission  I  ermit  #SlSB578390, 
Fairbanks,  Aliiska. 

The  Department  has  been  imable  to 
locate  the  con  pany  official  for  the 
subject  group  to  obtain  the  information 
necessary  to  n  (ach  a  determination  on 
worker  group  jligibility.  Consequently, 
further  invest]  gation  in  this  case  would 
serve  no  purpi  >se,  and  the  investigation 
has  been  term  nated. 

Signed  at  Was  hington,  DC.  this  21st  day  of 
July.  2003. 

Linda  G.  Poole, 

Certifying  Office  r.  Division  of  Trade 

Adjustment  Ass  stance. 

(FR  Doc.  03-19£  60  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  4510  -30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52.049J  i 

American  Leather,  LP,  Dallas.  TX; 
Notice  of  Termination  of  Investigation 


Pursuant  to 
Act  of  1974,  an 
initiated  on  J 
to  a  worker 


I  ection  221  of  the  Trade 
investigation  was 
17,  2003,  in  response 
pef  tion  which  was  filed  by 


uiie 


a  company  official  on  behalf  of  workers 
at  American  Leather.  LP.  Dallas,  Texas 
(TA-W-52.049). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  25th  day  of 
July.  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adpistment  Assistance. 

[FR  Doc.  03-19870  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  45ia-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,330] 

Bardon  Rubber  Company,  Inc.,  Union 
Grove,  Wisconsin;  Notice  of  Revised 
Determination 

By  letter  dated  March  31,  2003.  the 
International  Union.  United 
Automobile.  Aerospace  &  Agricultural 
Implement  Workers  of  America-UAW. 
requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
February  10,  2003.  The  Department 
initially  denied  TAA  to  workers  of 
Bardon  Rubber  Company,  Inc.,  Union 
Grove.  Wisconsin  producing  rubber 
products  (such  as  "O"  rings,  gaskets, 
and  seals)  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  Section  222  of  the  Trade 
Act  of  1974.  as  amended,  was  not  met. 
The  notice  was  published  in  the  Federal 
Register  on  March  26,  2003  (68  FR 
14708). 

In  the  request  for  reconsideration,  the 
union  indicated  that  the  subject  firm 
should  be  considered  on  the  basis  of 
secondary  upstream  supplier  impact, 
and  provided  the  names  of  customers 
that  were  under  existing  trade 
certifications.  Upon  further  review,  it 
was  revealed  that  the  Department  erred 
in  its  initial  investigation,  as  secondary 
impact  was  indicated  on  the  petition. 

Having  conducted  an  investigation  of 
subject  firm  workers  on  the  basis  of 
secondary  impact,  it  was  revealed  that 
Bardon  Rubber  Company.  Inc.,  Union 
Grove,  Wisconsin  supplies  component 
parts  for  clamps,  valves  and  pump 
products,  and  at  least  20  percent  of  its 


production  or  sales  is  supplied  to  a 
manufacturer  whose  workers  were 
certified  eligible  to  apply  for  adjustment 
assistance. 

Conclusion 

After  careful  review  of  the  facts 
obtained  in  the  investigation.  I 
determine  that  workers  of  Bardon 
Rubber  Company.  Inc..  Union  Grove. 
Wisconsin  qualify  as  adversely  affected 
secondary  workers  under  Section  222  of 
the  Trade  Act  of  1974.  as  amended.  In 
accordance  with  the  provisions  of  the 
Act.  I  make  the  following  certification:    ' 

All  workers  of  Bardon  Rubber  Company. 
Inc.,  Union  Grove,  Wisconsin  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  11,  2001 
through  twc  years  from  the  date  of  ' 

certification  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC.  this  11th  day  of 
July  2003.  ' 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-19855  Filed  8-4-03;  8:45  am) 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,278] 

Brandt,  a  Varco  Company,  Oklahoma 
City,  Oklahoma;  Notice  of  Termination 
of  investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  10, 
2003,  in  response  to  a  petition  filed  on 
behalf  of  workers  at  Brandt,  a  Varco 
Company,  Oklahoma  City  Oklahoma. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  25th  day  of 
July,  2003. 

Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-19866  Filed  8^1-03;  8:45  am] 

BILLING  CODE  4Sia-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,314] 

Electroglas,  Inc.  Including  Leased 
Workers  of  Advanced  Technical 
Resources  San  Jose,  CA;  Notice  of 
Revised  Determination  on 
Reconsideration— Business 
Confidential 

By  application  of  March  25,  2003,  a 
petitioner  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on 
January  31,  2003,  based  on  the  finding 
that  imports  of  wafer  probers  did  not 
contribute  importantly  to  worker 
separations  at  the  San  Jose  plant.  The 
denial  notice  was  published  in  the 
Federal  Register  on  February  24.  2003 
(68  FR  8619). 

To  support  the  request  for 
reconsideration,  the  petitioner  supplied 
additional  information  to  supplement 
that  which  was  gathered  during  the 
initial  investigation.  Upon  further 
review  and  contact  with  the  company, 
it  was  revealed  that  the  company 
increased  their  imports  of  wafer  probers, 
contributing  significantly  to  the  layoffs 
diu-ing  the  relevant  period. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration.  1 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Electroglas,  Inc.,  San 
Jose.  California,  contributed  importantly 
to  the  declines  in  sales  or  production 
and  to  the  total  or  partial  separation  of 
workers  at  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Act.  I  make  the  following  certification: 

All  workers  of  Electroglas,  Inc..  including 
leased  workers  of  Advanced  Technical 
Resources,  San  Jose,  California,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  December  9,  2001 
throu^  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 

Signed  in  Washington,  DC  this  14th  day  of 
July  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-19854  Filed  8-4-03;  8:45  ami 

BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,361] 

EXFO  Burleigh  Products  Group,  Inc., 
Victor,  NY;  Notice  of  Termination  of 
Investigation 

Piu'suant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  July  21, 
2003.  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  EXFO  Burleigh  Products  Group.  Inc., 
Victor,  New  York. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC.  this  25th  day  of 
July.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-19863  Filed  8-4-03;  8:45  am] 
BILUNG  COOE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-52,265] 

Gasboy  International,  LLC,  Lansdale, 
PA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  10. 
2003.  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Gasboy  International.  LLC, 
Lansdale.  Peimsylvania. 

The  company  official  has  withdrawn 
the  petition;  thus,  further  investigation 
would  serve  no  pvupose  and  the 
investigation  under  this  petition  has 
been  terminated. 

Signed  at  Washington,  DC,  this  25th  day  of 
July.  2003 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-19867  Filed  8-4-03;  8:45  am] 
BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rTA-W-50.514) 

General  Electric  Company,  Industrial 
Systems,  Mebane,  NC;  Dimissal  of 
Application  for  Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
General  Electric  Company,  Industrial 
Systems.  Mebane.  North  Carolina.  The 
application  contained  no  new 
substantial  information  which  would 
bear  importantiy  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 
TA-W-50.514;  General  Electric 
Company.  Industrial  Systems 
Mebane.  North  Carolina  (July  17, 
2003). 

Signed  at  Washington,  DC  this  22nd  day  of 
July  2003. 

Timothy  F.  Sullivan, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
(FR  Doc.  03-19857  Filed  8-4-03;  8:45  amj 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
Section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  11. 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
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shown  below,  not  later  than  August  15, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 

Appendix 


Constitution  Avenue,  ^JW,  Washington, 
DC  20210. 

Signed  at  Washington,  DC  this  21st  day  of 
July  2003. 

Timothy  Sullivan, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


[Petitions  Instituted  Between  07/14/03  and  07/18/03] 


Subject  firm  (petitioners) 


irtermet  (Comp)  

H  jrriet  and  Henderson  Yams.  Inc.  (Comp)  ... 

Gjrber  Plumbing  Fixtures,  LLC  (Wkrs) , 

A  0.  Smith  Corporation  (Comp) ^ 

Eilgcomb  Metals  (USWA)  

G  ayson  Properties  Corporation  (Comp)  

DOW  Chemical  Company  (USWA) 

SI  andard  Register  Company  (Wkrs)  

National  Steel  Corp.  (Wkrs)  

Ydrk  International  Corporation  (Comp)  

0"alstrapping.  Inc.  (Wkrs) 

Ciil  Quality  Electronics  (Comp) 

B.  ^.G.  Corporation  (Comp)  

Stjpfill,  Inc.^(Comp) 

C(odeux,  Inc.  (Comp)  

R<tarex  Inc.,  N.A.  (Comp) 

C(nvergys  (Wkrs) 

Prsssfek,  Inc.  (Wkrs) 

Ml  irphy's  Custom  Canvas  (Comp) 

Lojisiana  Pacific  (Wkrs) 

Oramac  Industries.  Inc.  (WA) 

Gf:  Osmonics  (Wkrs)  

Ak'on  Porcelain  and  Plastics  (USWA) 

Cc  mpufer  Sciences  Corp.  (Wkrs)  

Ari/il  International  Inc.  (Wkrs)  

D€  Marco  California  Fabrics  (NY)  

Stiinek  Tool  Corporation  (Comp)  

M«  dite  Division  of  Sierra  Pine,  Ltd.  (AWPPW) 

Soectron  (Wkrs) 

Bo  ud  Knitting  Mills,  Inc.  (Comp) 

Nil  ICO  (USWA)  

Ph  Jtocircuits  (GA)  

AS  ML  (Wkrs)  [,[ 

Co  Tiputer  Sciences  Corporation  (Wkrs)  

Advanced  Micro  Device  (Wkrs) 

Airiraft  Precision  Products,  Inc.  (Comp) 

Kill  le  Iron  and  Steel  Co.,  Inc.  (Comp) 

TN  3  Mills.  Inc.  (Wkrs)  

Anferican  Bag  (Comp) 

Coisolidated  Diesel  Co.  (NC) ...Z 

Kal  >a  High  Security  Locks  Corp.  (Comp) 

Talata  Petri  Inc.  (Comp)  ... 

Meal  FX  (Wkrs)  ['Z 

RSr  and  B  Curtain  and  Drapery  (Comp)  

Fir(  stone  Tube  Company  (USWA)  

Citi  ition  (Comp)  

Control  Devices  (Comp)  

Gr«  en  Bay  Packaging  (PACE) 

SF(  Dock  Products  (Comp)  

George  F.  Adams  Co.,  Inc.  (Comp) 

Astiris  LLC  (Comp) 

Latinal  Snecma  Group  (Comp)  


Location 


Radford,  VA  

Henderson,  NC  

Delphi,  IN  

McBee,  SC 

Roseville,  Ml 

Galax,  VA 

Ludingfon,  Ml  

Kirkville,  MO  

Trenton,  Ml 

York,  PA  

Fort  Payne,  AL  

Santa  Ana,  CA  

Pennington  Gap,  VA 

Mt.  Pleasant,  PA  

Mt.  Pleasant,  PA  

Mt.  Pleasant,  PA  

Orem,  UT  

Hudson,  NH 

Central  Point,  OR 

Bonners  Fen^,  ID  .... 

Everett,  WA 

Minnetonka,  MN  

Akron,  OH  

Newark,  DE 

S.  Kearny,  NJ 

New  York,  NY  

New  Beriin,  Wl  

Medford,  OR 

Beaverton,  OR  

Amsterdam,  NY 

Elkhart,  IN  

Peachtree,  GA  

Austin,  TX  

Dallas,  TX  

Austin,  TX  

Ithaca,  Ml 

W.  Columbia,  SC  

Gaffney,  SC  

Sterns,  KY  

Whitakers,  NC  

Southington,  CT  

Port  Huron,  Ml 

Willits,  CA 

Florence,  SC  

Russellville,  AR  

Browntown,  Wl  

Stadish,  ME 

Green  Bay,  Wl  

Milwaukee,  Wl 

Moscow,  VT  

Soda  Springs,  ID 

Corinth,  TX 


Date  of  in- 
stitution 


07/14/03 

07/14/03 

07/14/03 

07/14/03 

07/14/03 

07/14/03 

07/14/03 

07/14/03 

07/14/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/15/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/16/03 

07/17/03 

07/17/03 

07/17/03 

07/17/03 

07/17/03 

07/17/03 

07/18/03 

07/18/03 

07/18/03 

07/18/03 

07/18/03 

07/18/03 

07/18/03 

07/18/03 


Date  of  peti- 
tion 


06/23/03 
07/11/03 
07/11/03 
07/08/03 
07/01/03 
07/14/03 
07/07/03 
07/07/03 
07/03/03 
07/11/03 
07/14/03 
07/11/03 
07/10/03 
07/02/03 
07/02/03 
07/02/03 
07/14/03 
07/07/03 
07/14/03 
06/26/03 
07/14/03 
07/10/03 
06/20/03 
06/19/03 
07/14/03 
07/15/03 
07/15/03 
07/10/03 
06/30/03 
07/08/03 
07/15/03 
07/16/03 
0714/03 
07/15/03 
04/15/03 
07/15/03 
07/15/03 
07/16/03 
07/17/03 
07/16/03 
07/16/03 
07/16/03 
07/16/03 
07/17/03 
07/16/03 
07/16/03 
07/16/03 
07/03/03 
07/17/03 
07/18/03 
07/15/03 
07/16/03 
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[FR  Doc.  03-19850  Filed  8-4-03;  8.45  am] 
BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,289] 

Phiiiips  Plastics  Corporation,  Medical 
Molding  and  Assembly,  Menomonie, 
Wl;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  11, 
2003,  in  response  to  a  worker  petition 
filed  on  behalf  of  workers  at  Plastics 
Corporation,  Medical  Molding  and 
Assembly,  Menomonie,  Wisconsin. 

The  petitioning  group  of  workers  is 
covered  by  an  earlier  petition  filed  on 
June  20,  2003  (TA-W-52,107),  that  is 
the  subject  of  an  ongoing  investigation 
for  which  a  determination  has  not  yet 
been  issued.  Further  investigation  in 
this  case  would  duplicate  efforts  and 
serve  no  purpose;  therefore  the 
investigation  under  this  petition  has 
been  terminated. 

Signed  at  Washington,  DC,  this  23rd  day  of 
July,  2003 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-19862  Filed  &-4-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  IJ^BOR 

Employment  and  Training 
Administration 

[TA-W-52,260] 

Rockwell  Automation,  Inc.,  Mequon, 
Wl;  Notice  of  Termination  of 
Investigation 

Pvu-suant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  10, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Rockwell  Automation,  Inc.,  Mequon, 
Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  25th  day  of 
July,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-19868  Filed  8-4-03;  8:45  am] 
BIUING  CODE  4S1<>-30-(> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,861] 

Rosewood  Manufacturing  Company,  A 
Division  of  Biauer  Manufacturing 
Company,  Inc.,  Charleston,  MS;  Notice 
of  Revised  Determination  on 
Reconsideration 

By  letter  of  Jxme  25,  2003,  a  company 
official  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  June 
13,  2003,  based  on  the  finding  that 
imports  of  public  safety  sweaters  and 
jackets  did  not  contribute  importantly  to 
worker  separations  at  the  subject  plant. 
The  denial  notice  was  published  in  the 
Federal  Register  on  July  3,  2003  (68  FR 
39976). 

To  support  the  request  for 
reconsideration,  the  company  supplied 
additional  information  to  supplement 
that  which  was  gathered  during  the 
initial  investigation.  Upon  further 
review,  it  was  revealed  that  sales  and 
production  figures  provided  in  the 
initial  investigation  combined  subject 
firm  sales  and  production  with  import 
data.  Subsequently,  it  was  revealed  that 
in  fact  sales  and  production  declines 
did  occur,  and  also  that  company 
imports  increased  in  the  relevant 
period,  contributing  to  layoffs  at  the 
subject  firm. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Rosewood 
Manufacturing  Company,  Inc.,  A 
Division  of  Biauer  Company,  Inc., 
Charleston,  Mississippi,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provisions 
of  the  Act,  I  make  the  following 
certification: 

All  workers  of  Rosewood  Manufacturing 
Company,  Inc.,  A  Division  of  Biauer 
Company,  Inc.,  Charleston,  Mississippi,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  May  16,  2002, 
through  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Section  223  of 
the  Trade  Act  of  1974. 


Signed  in  Washington,  DC,  this  11th  day  of 
July,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-19859  Filed  8-4-03;  8:45  am] 

BtUJNG  CODE  451fr-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,523] 

Stimson  Lumber  Company,  Arden, 
WA;  Dismissal  of  Application  for 
Reconsideration 

Piu^uant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Stimson  Lumber  Company,  Arden, 
Washington.  The  application  contained 
no  new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

TA-W-51.523;  Stimson  Lumber  Company, 
Arden,  Washington  (July  17,  2003). 

Signed  at  Washington,  DC  this  22nd  day  of 
July  2003. 

Timothy  F.  Sullivan, 
Director, ,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  03-19858  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-62,305] 

National  Steel  Corporation/United 
States  Steel  C.P.A.D.  Division,  a.l(.a 
United  States  Steel  Corporation, 
Technical  Center,  Trenton,  Mi;  Notice 
of  Termination  of  Investigation 

Piu-suant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  14,  2003,  in  response 
to  a  worker  petition  filed  on  behalf  of 
workers  at  United  States  Steel, 
Technical  Center,  Trenton,  Michigan. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  July  9,  2003,  and  which  remains  in 
effect  (TA-W-51,611E).  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 
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Signed  at  Washington.  DC.  this  22nd  day 
of  July,  2003. 

Richard  Church. 

Certifying  Offi 
Adjustment  Ai  sistance. 
(FRDoc.  03-r 


•.  Division  of  Trade 
>tance. 

'  1865  Filed  8-4-03;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,334l 

Wellstone  Mils,  LLC,  Formerly  TNS 
Mills,  Inc.,  Gaffney  Weaving  Division, 
Gaffney,  SC;  Notice  of  Termination  of 
Investigation 


as 


Pursuant  to 
Act  of  1974, 
investigation 
2003,  in 
behalf  of  wor 
LLC,  formerlji 
Weaving  Divipion 
Carolina. 


section  221  of  the  Trade 
amended,  an 
was  initiated  on  July  16, 
resp<|nse  to  a  petition  filed  on 
ers  of  Wellstone  Mills, 
TNS  Mills,  Inc.,  Gaffney 
Gaffaey,  South 


The 
covered  by  an 
W-41, 658),  which 
reflect  the 
in  effect  throi^h 
Consequently 


petitioi^ing  group  of  workers  is 
active  certification  (TA- 
was  amended  to 
ne\|r  ownership  and  remains 
October  10.  2004. 
further  investigation  in 
this  case  woul  d  serve  no  piupose,  and 
the  investigati  an  has  been  terminated. 

Signed  at  Wa;  hington.  DC.  this  25th  day  of 
July,  2003. 

Linda  G.  Poole, 

Certifying  Office  r, 
Adjustment  Ass  stance. 
(FRDoc.  03-19f  64 
BtUJNG  CODE  451(  -30-l> 


,  Division  of  Trade 
mce. 

Filed  8-4-03;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratio^ 

Proposed  Collection;  Comment 
Request;  Correction 

action:  Correc  ion. 


SUMMARY:  In  tl]  B  notice  document  03- 
19218  beginnii  ig  on  page  44547  in  the 
issue  of  Tuesdiy,  July  29,  2003,  make 
the  following  c  orrection: 

On  page  445  \7  in  the  first  colunm  in 
the  2nd  paragri  iph,  the  comment  due 
date  is  omitted  The  comment  due  date 
should  be  Sept  jmber  29,  2003. 


Dated:  July  29,  2003. 
Maria  K.  Flynn, 

Acting  Administrator,  Office  of  Policy 
Development,  Evaluation  and  Research, 
Employment  and  Training  Administration. 
[FR  Doc.  03-19849  Filed  8-4-03;  8:45  am] 
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NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Meeting;  NSB  Education  and 
Human  Resources  Subcommittee 

AGENCY  HOLDING  MEETING:  National 
Science  Foundation,  National  Science 
Board. 

DATE  AND  TIME:  August  5,  2003;  11  a.m.- 
12  a.m. — Open  Session. 

PLACE:  The  National  Science 
Foundation,  4201  Wilson  Boulevard- 
Room  130,  Arlington,  VA  22230, 
www.nsf.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Webber,  (703)  292-7000. 

STATUS:  This  meeting  will  be  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

Tuesday,  August  5,  2003 

Open 

NSB  Subconunittee  on  Education  and 
Human  Resources,  Graduate  Working 
Group.  Teleconference,  Room  130. 

1.  Overview  of  Graduate  Working 
Group  objectives 

a.  Should  the  Graduate  Working  Group 
review  the  performance  and 
evaluation  reports  for  the  GK-12, 
IGERT,  and  other  programs? 

2.  Strategies  for  achieving  Working 
Group  objectives 

3.  Research  on  student  decision- 
making regarding  graduate  education  in 
STEM  fields— 

4.  Impacts  of  increases  in  NSF  stipend 
levels. 

5.  Coordination  with  other  Federal 
Agencies. 

6.  Comments  and  requests  related  to 
the  May  2003  Three-Groups  Background 
Book 

7.  Schedule  for  Graduate  Working 
Group  activities 

Robert  Webber, 

Policy  Analyst,  NSBO. 

(FR  Doe.  03-19803  Filed  8-4-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District,  Fort 
Calhoun  Station,  Unit  1;  Exemption 

1.0    Background 

r        The  Omaha  Public  Power  District  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-40  which 
authorizes  operation  of  the  Fort  Calhoun 
Station.  Unit  1  (FCS).  The  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission)  now  or  hereafter  in 
effect. 

The  facility  consists  of  a  pressurized 
water  reactor  located  in  Washington 
Coimty  in  Nebraska. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  appendix 
G,  which  is  invoked  by  10  CFR  50.60, 
requires  that  pressure-temperature  (P-T) 
limits  be  established  for  reactor  pressure 
vessels  (RPVs)  during  normal  operating 
and  hydrostatic  or  leak  rate  testing 
conditions.  Specifically,  appendix  G  to 
10  CFR  part  50  states  that  "[t]he 
appropriate  requirements  on  *   *   *  the 
pressiu^-temperature  limits  and 
minimum  permissible  temperature  must 
be  met  for  all  conditions,"  and  "[tjhe 
pressure-temperature  limits  identified 
as  'ASME  [American  Society  for 
Mechanical  Engineers]  Appendix  G 
limits'*  *  *  require  that  the  limits  must 
be  at  least  as  conservative  as  limits 
obtained  by  following  the  methods  of 
analysis  and  the  margins  of  safety  of 
Appendix  G  of  Section  XI  of  the  ASME 
(Boiler  and  Pressure  Vessel]  Code." 
Appendix  G  of  10  CFR  part  50  also 
specifies  that  the  Editions  and  Addenda 
of  the  ASME  Code  which  are 
incorporated  by  reference  in  10  CFR 
50.55a  apply  to  the  requirements  in 
appendix  G  to  10  CFR  part  50.  In  the 
2003  Edition  of  the  Code  of  Federal 
Regulations,  the  NRC  endorsed  Editions 
and  Addenda  of  the  ASME  Code 
through  the  1998  Edition  and  2000 
Addenda.  However,  the  licensee  has 
currently  incorporated  the  1989  Edition 
of  the  ASME  Code  into  the  FCS 
licensing  basis  for  defining  the  ASME 
Code  requirements  which  apply  to  the 
plant's  ASME  Code,  Section  XI  program. 
Hence,  with  respect  to  the  statements 
from  appendix  G  to  10  CFR  part  50 
referenced  above,  it  is  the  1989  Edidon 
of  ASME  Code,  Section  XI.  Appendix  G, 
which  continues  to  apply  for  FCS. 
Finally.  10  CFR  50.60(b)  states  that. 


Federal  Register /Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Notices 


46237 


"[p]roposed  alternatives  to  the 
requirements  in  [Appendix  G]  of  this 
part  or  portions  thereof  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  [10  CFR  50.12]." 

In  the  licensee's  October  8,  2002, 
license  amendment  request  to 
implement  a  pressure-temperatiu'e 
limits  report  (PTLR)  for  FCS.  the 
licensee  identified  Topical  Report 
Combustion  Engineering  (CE)  NPSD- 
683-A.  Revision  6,  as  part  of  the  PTLR 
methodology  that  would  be  cited  in  the 
FCS  Technical  Specifications  (TS).  The 
NRC  staff  approved  CE  NPSD-683-A, 
Revision  6,  by  letter  dated  March  16, 
2001,  with  specified  limitations  or 
additional  licensee  actions  which  are 
necessary  to  support  a  licensee's 
adoption  of  CE  NPSD-683-A,  Revision 
6.  One  of  the  specified  licensing  actions 
stated  that  if  a  licensee  proposed  to 
utilize  the  methodology  in  CE  NPSD- 
683-A.  Revision  6,  for  the  calculation  of 
flaw  stress  intensity  factors  due  to 
thermal  stress  loadings  (Ki,),  an 
exemption  was  required  since  the 
methodology  for  the  calculation  of  Ki, 
values  in  CE  NPSD-683-A,  Revision  6, 
could  not  be  shown  to  be  conservative 
with  respect  to  the  methodology  for  the 
determination  of  Ku  provided  in 
Editions  and  Addenda  of  ASME  Code, 
Section  XI,  Appendix  G,  through  the 
1995  Edition  and  1996  Addenda  (the 
latest  Edition  and  Addenda  of  the 
ASME  Code  which  had  been 
incorporated  into  10  CFR  50.55a  at  the 
time  of  the  staffs  review  of  CE  NPSD- 
683-A,  Revision  6).  Therefore,  in 
conjimction  with  the  licensee's  October 
8,  2002,  license  amendment  request,  the 
licensee  also  submitted  an  exemption 
request,  consistent  with  the 
requirements  of  10  CFR  50.60,  to  apply 
the  K|,  calculational  methodology  of  CE 
NPSD-683-A,  Revision  6,  as  part  of  the 
FCS  PTLR  methodology. 

During  the  NRC  staffs  review  of  CE 
NPSD-683-A,  Revision  6,  the  staff 
evaluated  the  Ki,  Ccdculational 
methodology  of  CE  NPSD-683-A, 
Revision  6,  versus  the  methodologies  for 
Kit  calculation  given  in  Appendix  G  to 
Section  XI  of  the  ASME  Code.  In  the 
staffs  March  16,  2001,  safety  evaluation 
(SE),  the  staff  noted,  "[i]n  the  [CE 
methodology],  the  Ki,  is  calculated  using 
thermal  [stress]  influence  coefficients 
developed  fi-om  2-dimensional  (2-D) 
FEM  [finite  element]  models  with 
linear,  quadratic,  and  cubic  vessel 
temperature  profiles.  These  thermal 
influence  coefficients  are  then  corrected 
for  the  3-D  elliptical  crack  geometry 
using  the  procedures  of  Appendix  A  to 
Section  XI  of  the  ASME  Code. 
Theoretically,  using  CE's  thermal 
influence  coefficients  is  equivalent  to 


using  the  [thermal]  stress  influence 
coefficients  of  the  current  [1995  Edition 
through  1996  Addenda]  Appendix  G 
methodology.... Thus,  the  alternative 
methodology  in  [the  CE  NPSI>-683-A, 
Revision  6]  for  calculating  Ki,  factors  is 
similar  to  that  in  the  most  recent  edition 
of  Appendix  G  to  the  Code  endorsed  by 
the  NRC."  In  addition,  work  done  by 
Mr.  J.  A.  Keeney  and  Mr.  T.  L.  Dickson 
of  Oak  Ridge  National  Laboratory  has 
demonstrated  that  a  3-dimensional  FEM 
approach  gives  thermal  influence 
coefficients  that  are  very  similar  to  those 
incorporated  in  the  CE  NPSD-683-A, 
Revision  6,  methodology.  In  summary, 
the  staff  concluded  in  its  March  16, 
2001 ,  SE  that  the  methodology  in  CE 
NPSD-683-A,  Revision  6,  including 
that  for  the  calculation  of  Ku,  would 
lead  to  the  development  of  P-T  limit 
ciuves  which  are  only  slightly  non- 
conservative  with  respect  to  those 
which  would  be  calculated  using  the 
1989  Edition  of  Appendix  G  to  Section 
XI  of  the  ASME  Code  (the  Edition  of 
record  for  FCS).  The  staff  stated  in  the 
SE  that  P-T  limit  curves  developed 
using  the  methodology  of  CE  NPSD- 
683-A,  Revision  6,  are  adequate  to 
protect  the  RPV  against  brittle  fractiue 
under  all  normal  operating  and 
hydrostatic/leak  test  conditions  and 
licensees  applying  for  PTLRs  could 
apply  the  methods  of  CE  NPSD-683-A, 
Revision  6,  to  the  P-T  limit  calculations 
provided  an  exemption  to  use  the 
methodology  would  be  reviewed  and 
granted  by  the  staff  in  accordance  with 
the  provisions  of  10  CFR  50.60(b). 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
The  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  puhlic 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  seciu-ity;  and 
(2)  when  special  circumstances  are 
present. 

Special  circumstances,  pursuant  to  10 
CFR  50.12(a)(2)(ii).  are  present  in  that 
continued  operation  of  FCS  with  P-T 
limit  curves  developed  in  accordance 
with  ASME  Section  XI,  Appendix  G 
without  the  relief  provided  by  utilizing 
the  Kit  calcidational  methodology  of  CE 
NPSD-683-A,  Revision  6,  is  not 
necessary  to  achieve  the  underlying 
purpose  of  Appendix  G  to  10  CFR  part 
50.  Application  of  the  Ki,  calculational 
methodology  of  CE  NPSD-683-A, 
Revision  6,  in  lieu  of  the  calculational 
methodology  specified  in  ASME  Code 
Section  XI.  Appendix  G,  provides  an 
acceptable  alternative  evaluational 


procedure  which  will  continue  to  meet 
the  underlying  purpose  of  appendix  G 
to  10  CFR  part  50.  The  underlying 
purpose  of  the  regulations  in  appendix 
G  to  10  CFR  part  50  is  to  provide  an 
acceptable  margin  of  safety  against 
brittle  failure  of  the  RCS  during  any 
condition  of  normal  operation  to  which 
the  pressure  boundary  may  be  subjected 
over  its  service  lifetime. 

Based  on  the  staffs  March  16,  2001, 
SE  regarding  CE  NPSD-683-A.  Revision 
6,  and  the  licensee's  exemption  request, 
the  staff  accepts  the  licensee's 
determination  that  an  exemption  would 
be  required  to  approve  the  use  of  the  Kit 
calculational  methodology*  of  CE  NPSD- 
683-A,  Revision  6.  The  staff  concludes 
that  the  application  by  FCS  of  the 
technical  provisions  of  the  Ki, 
calculational  methodology  of  CE  NPSI>- 
683-A,  Revision  6,  provide  sufficient 
margin  in  the  development  of  RPV  P-T 
limit  ciuves  such  that  the  underlying 
purpose  of  the  regulations  (appendix  G 
to  10  CFR  part  50)  continues  to  be  met. 
Therefore,  the  NRC  staff  concludes  that 
the  exemption  requested  by  the  licensee 
meets  the  special  circumstances  of  10 
CFR  50(a)(2)(ii),  "[a]pplication  of  the 
regxilation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  imderlying 
piupose  of  the  rule,"  and  is  therefore 
justified  and  may  be  granted. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  piu^uant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  Omaha 
Public  Power  District  an  exemption 
fi-om  the  requirements  of  10  CFR  part 
50,  appendix  G,  to  allow  application  of 
the  Ki,  calculational  methodology  of  CE 
NPSD-683-A,  Revision  6.  in 
establishing  PTLR  methodology  for  FCS. 

Piu^uant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
hiunan  environment  (68  FR  44110). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  30tfa  day 
of  luly  2003. 
For  The  Nuclear  Regulatory  Commission. 

Ledyard  B.  Marsh, 

Director,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  03-19887  Filed  8-4-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  54M328] 

Tennessee  Valley  Authority,  Sequoyah 
Nuclear  Plailt,  Unit  2;  Exemption 

1.0    Background 

Tennessee  Valley  Authority  (TVA,  the 
licensee)  is  tie  holder  of  Facility 
Operating  Lii  :ense  No.  DRP-79  which 
authorizes  of  eration  of  Sequoyah 
Nuclear  Powtr  Station,  Unit  2  (SQN2). 
The  license  p  rovides,  among  other 
things,  that  tie  facility  is  subject  to  all 
rules,  regulations,  and  orders  of  the  U.S. 
Nuclear  Regiilatory  Commission  (NRC, 
the  Commiss  on)  now  or  hereafter  in 
effect. 

The  facilit)  consists  of  a  pressurized 
water-reactor  located  on  TVA's 


Sequoyah  sit* 


Hamilton  Coi  nty.  Tennessee. 


2.0    Request  Action 
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alternatives  to  the  described 
requirements  in  (Appendix  G]  of  this 
part  or  portions  thereof  may  be  used 
when  an  exemption  is  granted  by  the 
Commission  under  [10  CFR  50.12]." 

TVA  requested  in  its  submittal  dated 
September  6,  2002,  as  supplemented  by 
letters  dated  December  19,  2002,  and 
June  24,  2003,  that  the  staff  exempt 
SQN2  from  application  of  specific 
requirements  of  appendix  G  to  10  CFR 
part  50,  and  substitute  use  of  ASME 
B&PV  Code  Case  N-640.  ASME  B&PV 
Code  Case  N-640  permits  the  use  of  em 
alternate  reference  fracture  toughness 
curve  for  RPV  materials  for  use  in 
determining  the  P-T  limits.  The 
exemption  request  is  consistent  with, 
and  needed  to  support,  a  SQN2  license 
amendment  request  that  was  submitted 
on  June  5,  2003,  to  modify  the  P-T  limit 
curves  in  the  facility's  Technical 
Specifications  (TS).  The  SQN2  license 
amendment  request  will  revise  the  P-T  . 
limits  for  heatup,  cooldown,  and 
inservice  test  limitations  for  the  reactor 
coolant  system  (RCS)  to  32  effective  full 
power  years  of  operation. 

Code  Case  N-640 

The  licensee  has  proposed  an 
exemption  to  allow  use  of  ASME  Code 
Case  N-640  in  conjunction  with  ASME 
Section  XI,  Appendix  G,  10  CFR 
50.60(a)  and  10  CFR  part  50,  appendix 
G,  to  establish  P-T  limits  for  the  SQN2 
RPV.  The  revised  P-T  limits  have  been 
developed  using  the  lower  bound  Kic 
fracture  toughness  curve  shown  in 
ASME  Section  XI,  Appendix  A,  Figiue 
A-2200-1,  in  lieu  of  the  lower  bound 
KiA  fracture  toughness  curve  of  ASME 
Section  XI.  Appendix  G,  Figure  G- 
2210-1,  as  the  basis  fracture  toughness 
curve  for  defining  the  SQN2  P-T  limits. 
The  other  margins  involved  with  the 
ASME  Section  XI,  Appendix  G  process 
of  determining  P-T  limit  curves  remain 
unchanged. 

Use  of  the  Kic  curve  as  the  basis 
fracture  toughness  curve  for  the 
development  of  P-T  operating  limits  is 
more  technically  correct  than  use  of  the 
KiA  curve.  The  Kic  curve  appropriately 
implements  the  use  of  a  relationship 
based  on  static  initiation  fracture 
toughness  behavior  to  evaluate  the 
controlled  heatup  and  cooldown 
process  of  an  RPV,  whereas  the  Kia 
fracture  toughness  curve  codified  into 
Appendix  G  to  Section  XI  of  the  ASME 
Code  was  developed  from  more 
conservative  crack  arrest  and  dynamic 
fracture  toughness  test  data.  The 
application  of  the  Kia  fracture  toughness 
curve  was  initially  codified  in 
Appendix  G  to  Section  XI  of  the  ASME 
Code  in  1974  to  provide  a  conservative 
representation  of  RPV  material  fracture 


toughness.  This  initial  conservatism  was 
necessary  due  to  the  Limited  knowledge 
of  RPV  material  behavior  in  1974. 
However,  additional  knowledge  has 
been  gained  about  RPV  materials  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Kia 
fracture  toughness  ciu^^e  is  well  beyond 
the  margin  of  safety  required  to  protect 
the  public  health  and  safety  from 
potential  RPV  brittle  failure. 
Application  of  the  provisions  of  ASME 
Code  Case  N-640  will  result  in  the 
implementation  of  P-T  limit  curves 
having  sufficient  margin  to  ensure  that, 
when  stressed,  the  reactor  pressure 
vessel  will  behave  in  a  nonbrittle 
manner  and  that  the  probability  of 
rapidly  propagating  brittle  fracture  is 
extremely  low. 

In  addition,  P-T  limit  curves  based  on 
the  Kic  fractiue  toughness  curve  will 
enhance  overall  plant  safety  by  opening 
the  ?-T  operating  window  with  the 
greatest  safety  benefit  in  the  region  of 
low  temperatiue  operations.  The 
operating  window  through  which  the 
operator  heats  up  and  cools  down  the 
RCS  is  determined  by  the  difference 
between  the  maximum  allowable 
pressure  determined  by  Appendix  G  of 
ASME  Section  XI,  and  the  minimum 
required  pressure  for  the  reactor  coolant 
pump  seals  adjusted  for  instrument 
uncertainties.  A  narrow  operating 
window  could  potentially  have  an 
adverse  safety  impact  by  increasing  the 
possibility  of  inadvertent  overpressure 
protection  system  actuation  due  to 
pressure  surges  associated  with  normal 
plant  evolutions  such  as  RCS  pump 
starts  or  swapping  operating  charging 
pumps  with  the  RCS  in  a  water-solid 
condition. 

Therefore,  the  licensee  concluded  that 
these  considerations  were  special 
circumstances  pursuant  to  10  CFR 
50.12(a)(2)(ii),  and  supported  the 
requested  exemption  to  utilize  the 
provisions  of  ASME  B&PV  Code  Case 
N-640  in  the  development  of  SQN2  RPV 
P-T  limit  curves. 

The  NRC  staff  has  reviewed  the 
exemption  request  submitted  by  TVA 
and  has  concluded  that  an  exemption 
should  be  granted  to  permit  the  licensee 
to  utilize  the  provisions  of  ASME  B&PV 
Code  Case  N-640  for  the  purpose  of 
developing  SQN2  RPV  P-T  limit  curves. 
The  NRC  staff  agrees  that  special 
circumstances  pursuant  to  10  CFR 
50.12(a)(2)(ii),  "(alpphcaUon  of  the 
regulation  in  the  particular 
circumstances  would  not  serve  the 
underlying  purpose  of  the  rule  or  is  not 
necessary  to  achieve  the  underlying 
purpose  of  the  rule,"  exist.  The  NRC 
staff  concurs  that  the  licensee  may 
acceptably  apply  the  provisions  of 
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ASME  Code  Case  N-640  to  relax  the 
requirements  found  in  the  1995  Edition 
through  1996  Addenda  of  the  ASME 
B&PV  Code,  Section  XI,  Appendix  G, 
while  maintaining,  pursuant  to  10 
CFR50.12(a)(2){ii),  the  underlying 
purpose  of  the  ASME  B&PV  Code  and 
the  NRC  regulations  to  ensure  that 
adequate  margins  of  safety  exist  to 
protect  the  RCS  from  the  potential  for 
brittle  failure. 

3.0    Discussion 

Pursuant  to  1 0  CFR  50. 1 2 ,  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50,  when 
(1)  The  exemptions  are  authorized  by 
law,  will  not  present  an  imdue  risk  to 
public  health  or  safety,  and  are 
consistent  with  the  common  defense 
and  security,  and  (2)  when  special 
circumstances  are  present.  The  NRC 
staff  accepts  the  licensee's 
determination  that  an  exemption  would 
be  requfred  to  approve  the  use  of  ASME 
B&PV  Code  Case  N-640.  The  NRC  staff 
concluded  that  the  use  of  ASME  B&PV 
Code  Case  N-640  would  meet  the 
underlying  intent  of  appendix  G  to  10 
CFR  part  50.  Based  upon  a 
consideration  of  the  conservatism  that  is 
explicitly  incorporated  into  the 
methodologies  of  appendix  G  to  10  CFR 
part  50,  the  staff  concluded  that 
application  of  ASME  Code  Case  N-640 
as  described  would  provide  an  adequate 
margin  of  safety  against  brittle  failure  of 
the  RPV.  This  is  also  consistent  with  the 
determination  that  the  staff  has  reached 
for  other  licensees  under  similar 
conditions  based  on  the  same 
considerations.  Therefore,  the  staff 
concludes  that  requesting  the  exemption 
under  the  special  circxunstances  of  10 
CFR  50.12(a)(2)(ii)  is  appropriate  and 
that  the  methodology  of  Code  Case  N- 
640  may  be  used  to  revise  the  P-T  limits 
for  the  SQN2  RPV. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 
law,  will  not  endanger  life  or  property 
or  common  defense  and  security.  Also, 
special  circumstances  are  present. 
Therefore,  the  Commission  hereby 
grants  Tennessee  Valley  Authority  an 
exemption  from  the  requirements  of 
appendix  G  to  10  CFR  part  50  for  the 
development  of  P-T  limit  ciuves  for  the 
SQN2  RPV. 

Piu-suant  to  10  CFR  51.32,  the 
Conunission  has  determined  that  the 
granting  of  this  exemption  will  not 
result  in  any  significant  effect  on  the 


quality  of  the  human  environment  (68 
FR  44550). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  30th 
Day  of  July  2003. 
For  The  Nuclear  Regulatory  Commission. 

Ledyard  B.  Marsh, 

Director,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  03-19886  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  7S9I>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATE:  Weeks  of  August  4, 11, 18,  25, 

September  1,8,  2003. 

PLACE:  Commissioners  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  August  4,  2003 

There  are  no  meetings  scheduled  for 
the  Week  of  August  4,  2003. 

Week  of  August  11,  2003— Tentative, 

There  are  no  meetings  scheduled  for 
the  Week  of  August  11,  2003. 

Week  of  August  18,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  18,  2003. 

Week  of  August  25.  2003— Tentative 

Monday,  August  25,  2003 

9:30  a.m. — Discussion  in  Investigatory 
and  Enforcement  Issued  (Closed — Ex. 
7&5). 

Week  of  September  1,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  September  1,  2003. 

Week  of  September  8,  2003 — Tentative 

Wednesday,  September  10,  2003 

1  p.m. — Meeting  with  Organization  of 
Agreement  States  (OAS)  and 
Conference  of  Radiation  Control 
Program  Directors  (CRCPD)  (Public 
Meeting)  (Contact:  John  Zabko,  301- 
415-2308). 

This  meeting  will  be  Webcast  live  at 
the  Web  address — http//www.nrc.gov 
3  p.m. — Discussion  of  Security  Issues 
(Closed— Ex.  1). 

Thursday,  Septemljer  11,  2003 

1:30  p.m. — Discussion  of  Security  Issues 
(Closed— Ex.  1). 


*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 
***** 

Additional  Information:  "Briefing  on 
License  Renewal  Program,  Power  Uprate 
Activities,  and  High  Priority  Activities," 
previously  scheduled  for  August  27th, 
2003  has  been  postponed. 
***** 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http//www.nrc.gov/what-we-do/ 
policy-making/ schedule. html 
***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  July  31,  2003. 
D.L.  Gamberoni, 

Technical  Coordinator.  Office  of  the 
Secretary. 

[FR  Doc.  03-19985  Filed  8-1-03;  8:45  am] 
BILUNG  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  involving  No  Significant 
Hazards  Considerations 

Background 

Pursuant  to  Pub.  L.  97-415,  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission  or  NRC  staff)  is  publishing 
this  regular  biweekly  notice.  Pub.  L.  97- 
415  revised  section  189  of  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  to  require  the  Commission  to 
publish  notice  of  any  amendments 
issued,  or  proposed  to  be  issued,  under 
a  new  provision  of  section  189  of  the 
Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
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proposed  to  be  issued  from,  July  1 1 , 
2003,  through  July  24.  2003.  The  last 
biweekly  notice  was  published  on  July 
22.  2003(68  T?  43382). 


Notice  of  Cat  tsideration 
Amendmenti 
Licenses,  Pro  oosed 
Hazards:  Cor  sideration 
and  Opportuni 
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Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North.  Public  File 
Area  01F21,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  for 
leave  to  intervene  is  discussed  below. 
By  September  4,  2003,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/doc-coUections/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of.the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 


Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requfrements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
.  shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
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hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Conunission's 
PDR,  located  at  One  White  Flint  North, 
Pubhc  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland, 
by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  of 
mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenteT@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  the  attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
Public  File  Area  01F21,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  siiQy^  http://www.nrc. gov/ 
reading-rm/ adams.html.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PDR  Reference  staff  at  1-800-397^209, 
301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 


Carolina  Power  &■  Light  Company, 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request:  July  21, 
2003. 

Description  of  amendments  request: 
The  proposed  license  amendment 
requests  approval  to  revise  the  Updated 
Final  Safety  Analysis  Report,  Section 
9.4.5,  "Turbine  Building  Ventilation 
System,"  and  supporting  information  in 
Section  6.4.4.1,  "Radiological 
Protection,"  and  Section  15.6.3,  "Main 
Steam  Line  Break  Accident,"  to  allow 
the  system  to  be  operated  in  a  once- 
through  versus  recirculation 
configuration  in  support  of  outage 
activities. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No.  - 

The  accident  of  concern  for  the  proposed 
modification  is  a  Main  Steam  Line  Break 
(MSLB).  The  probability  of  this  event  is  not 
impacted  by  the  change  to  the  turbine 
building  ventilation  system  configuration. 
The  consequences  of  the  event  have  been  re- 
evaluated to  determine  the  impact  on  control 
room  operator  doses  and  offsite  doses.  The 
re-evaluation  was  performed  consistent  with 
the  analysis  done  in  support  of  the  adoption 
of  Alternative  Source  Term  (AST)  which  was 
approved  for  use  at  BSE?  [Brunswick  Steam 
Electric  Plant]  in  Amendments  221  and  246 
for  Units  1  and  2.  respectively-  The  results 
of  the  re-evaluation  demonstrate  that  control 
room  doses  remain  well  below  regulatory 
limits  and  [that]  there  is  no  significant 
impact  on  offsite  doses.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of    . 
accident  from  any  accident  previously 
evaluated? 

flesponse;  No. 

The  turbine  building  ventilation  system  is 
non-safety  related  and  its  purpose  is  to 
provide  an  acceptable  environment  for 
equipment  and  personnel  within  the  turbine 
building  as  well  as  treat  the  gaseous  effluent 
prior  to  release.  As  such,  modification  of  this 
system  cannot  (1)  Alter  any  design  basis 
accident  initiators,  (2)  create  new  types  of 
accident  precursors,  or  (3)  introduce  new 
failure  modes  of  safety  related  equipment. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 


3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  margin  of  safety  for  this  modification 
is  considered  to  be  that  provided  by  meeting 
the  applicable  regulatory  limits.  Operation  of 
the  turbine  building  ventilation  system  in  a 
once-through  versus  recirculation 
configuration  does  not  impact  the  ability  to 
ensure  that  the  doses  at  the  exclusion  area 
and  low  population  zone  boundaries,  as  well 
as  the  control  room,  remain  well  within 
corresponding  regulatory  limits  with  respect 
to  a  MSLB  event  (j.e..  the  only  event  whose 
consequences  can  be  impacted  by  the 
proposed  modificdtion).  This  was  confirmed 
through  re-evaluation  of  the  consequences  of 
a  MSLB  event,  consistent  with  the  analysis 
done  in  support  of  the  adoption  of  AST. 
Since  the  proposed  changes  continue  to 
ensure  that  the  doses  at  the  exclusion  area 
and  low  population  zone  boundaries,  as  well 
as  the  control  room  are  within  corresponding 
regulatory  limits,  the  proposed  license 
amendment  does  not  involve  a  significant 
reduction  in  a  margin  of  safety.       .     - 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Steven  R.  Carr, 
Associate  General  Counsel — Legal 
Department,  Progress  Energy  Service 
Company,  LLC,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Allen  G.  Howe. 

Entergy  Nuclear  Vermont  Yankee,  LLC 
and  Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-271,  Vermont  Yankee 
Nuclear  Power  Station,  Vernon, 
Vermont 

Date  of  amendment  request:  April  25, 
2003,  as  supplemented  on  May  21  and 
June  11,  2003. 

Description  of  amendment  request: 
The  proposed  changes  to  the  Technical 
Specifications  (TSs)  consists  of 
revisions  to  protective  instrumentation 
specifications.  These  changes  are  made 
to  resolve  non-conservative  TS  issues, 
relax  overly  restrictive  requirements, 
and  to  provide  consistency  between  TS 
and  design  and  licensing  bases.  These 
changes  also  involve  reformatting  data, 
as  well  as  relocation  of  some  data  to 
plant-controlled  documents. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staffs  review  is 
presented  below: 

1 .  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 
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The  propose  d  changes  do  not 
significantly  a  feet  the  design  or 
fundamental  o  aeration  and  maintenance 
of  the  plant.  Accident  initiators  or  the 
frequency  of  ai  laJyzed  accident  events 
are  not  signific  antJy  affected  as  a  result 
of  the  propose(  I  changes;  therefore,  there 
will  be  no  sign  ficant  change  to  the 
probabilities  o  accidents  previously 
evaluated. 

The  propose  1  changes  do  not 
significantly  al  :er  assumptions  or  initial 
conditions  rela  tive  to  the  mitigation  of 
an  accident  pr(  viously  evaluated.  The 
proposed  chan  ;es  continue  to  ensure 
process  variabi  3S,  structures,  systems, 
and  componen  s  (SSCs)  are  maintained 
consistent  witi  the  safety  analyses  and 
licensing  basis.  The  revised  TSs 
continue  to  req  uire  that  SSCs  are 
properly  maint  lined  to  ensure 
operability  and  performance  of  safety 
functions  as  asiumed  in  the  safety 
analyses.  The  design  basis  events 
analyzed  in  the  safety  analyses  will  not 
change  signific  uitly  as  a  result  of  the 
proposed  chanj  es  to  the  TSs. 

Therefore,  th  ;  proposed  changes  do 
not  involve  a  si  jnificant  increase  in  the 
probability  or  c  insequences  of  an 
accident  previously  evaluated. 

2.  Create  the  jossibility  of  a  new  or 
different  kind  c  "  accident  from  any 
accident  previo  jsly  evaluated. 

The  proposec  changes  do  not  involve 
any  physical  all  eration  of  the  plant  (no 
new  or  differen  type  of  equipment 
being  installed)  and  do  not  involve  a 
significant  char  ge  in  the  design,  normal 
configuration  oi  basic  operation  of  the 
plant.  The  prop  jsed  changes  do  not 
introduce  any  r  bw  accident  initiators. 
In  some  cases,  t  le  proposed  changes 
impose  differen ;  requirements;  however, 
these  new  requirements  are  consistent 
with  the  assum]  itions  in  the  safety 
analyses  and  cu  rrent  licensing  basis. 
Where  requiren  ents  are  relocated  to 
other  licensee-c  )ntrolled  documents, 
adequate  centre  s  exist  to  ensure  their 
proper  mainten;  ince. 

Therefore,  the  proposed  TS  changes 
do  not  create  th  !  possibility  of  a  new  or 
different  kind  o  accident  from  any 
previously  evali  lated. 

3.  Involve  a  si  gnificant  reduction  in  a 
margin  of  safety 

Margin  of  saft  ty  is  related  to  the 
confidence  in  tl;  e  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  durin  ;  and  following  an 
accident  situatic  n.  The  proposed 
changes  do  not  i  ignificantly  affect  any 
of  the  assumptit  ns,  initial  conditions  or 
inputs  to  the  sal  sty  analyses.  Plant 
design  is  unaffected  by  these  proposed 
changes  and  will  continue  to  provide 
adequate  defens  3-in-depth  and  diversity 


of  safety  functions  as  assumed  in  the 
safety  analyses. 

There  is  no  proposed  change  to  Safety 
Limits  and  only  administrative  and 
more  restrictive  changes  to  Limiting 
Safety  System  Setting  requirements.  The 
proposed  changes  maintain 
requirements  consistent  with  safety 
analyses  assumptions  and  the  licensing 
basis.  Fission  product  barriers  will 
continue  to  meet  their  design 
capabilities  without  significant  impact 
to  their  ability  to  maintain  parameters 
within  acceptable  limits.  The  safety 
functions  are  maintained  within 
acceptable  limits  without  any 
significant  decrease  in  margin. 

Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037-1128. 

NRC  Section  Chief :  ]ames  W.  Clifford. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station,  Units  2 
and  3,  Grundy  County,  Illinois 

Date  of  amendment  request:  February 
27,  2003.  By  a  letter  dated  July  17,  2003, 
the  licensee  revised  its  analysis  about 
the  issue  of  no  significant  hazards 
consideration. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
Section  3.4.9,  Reactor  Coolant  System 
Pressure  and  Temperature  (P/T)  Limits, 
and  delete  the  license  conditions 
specified  in  Facility  Operating  License 
Sections  2.C(8)  and  3.P,  Pressure- 
Temperature  Limit  Curves,  for  Dresden 
Nuclear  Power  Station,  Units  2  and  3 
respectively.  The  P/T  limit  cxirves  are 
proposed  to  be  replaced  with  ones  that 
are  applicable  to  the  remainder  of  the 
licensed  life  of  the  plant. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  TS  changes  do  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  P/T  limits  are  prescribed  during  all 
operational  conditions  to  avoid  encountering 
pressure,  temperature,  and  temperature  rate 


of  change  conditions  that  might  cause 
undetected  flaws  to  propagate,  resulting  in 
non-ductile  failure  of  the  reactor  coolant 
pressure  boundary,  which  is  an  unanalyzed 
condition.  The  methodology  used  to 
determine  the  P/T  limits  has  been  approved 
by  the  NRC  and  thus  is  an  acceptable  method 
for  determining  these  limits.  Therefore,  the 
proposed  changes  do  not  affect  the 
probability  of  an  accident  previously 
evaluated. 

There  is  no  specific  accident  that 
postulates  a  non-ductile  failure  of  the  reactor 
coolant  pressure  boundary.  The  loss  of 
coolant  accident  analyzed  for  the  plant 
assumes  a  complete  break  of  the  reactor 
coolant  pressure  boundary.  The  revision  to 
the  P/T  limits  does  not  change  this 
assumption.  Thus,  the  radiological 
consequences  of  any  accident  previously 
evaluated  are  not  increased. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the  ' 

probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  TS  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fi'om  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  change  the 
response  of  plant  equipment  to  transient 
conditions.  The  proposed  changes  do  not 
introduce  any  new  equipment,  modes  of 
system  operation,  or  failure  mechanisms. 

Non-ductile  failure  of  the  reactor  coolant 
pressure  boundary  is  not  an  analyzed 
accident.  The  proposed  changes  to  the  P/T 
limits  were  developed  using  an  NRC- 
approved  methodology,  and  thus  the  revised 
limits  will  continue  to  provide  protection 
against  non-ductile  failure  of  the  reactor 
coolant  pressure  boundary. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  TS  changes  do  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  margin  of  safety  related  to  the 
proposed  changes  is  the  margin  between  the 
proposed  P/T  limits  and  the  pressures  and 
temperatures  that  would  produce  non-ductile 
failure  of  the  reactor  coolant  pressure 
boundary.  The  use  of  an  NRC-approved 
methodology  together  with  conservatively- 
chosen  plant-specific  input  parameters 
provides  an  acceptable  margin  of  safety. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
requested  amendments  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street, 
Philadelphia,  PA  19101. 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 


J 


Federal  Register / Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Notices 


46243 


Exelon  Generation  Company,  LLC,  and 
PSEG  Nuclear  LLC,  Docket  No.  50-278, 
Peach  Bottom  Atomic  Power  Station, 
Unit  3,  York  County  and  Lancaster 
County,  Pennsylvania 

Date  of  amendment  request:  June  23, 
2003. 

Description  of  amendment  request: 
Exelon  Generation  Company,  LLC,  the 
licensee,  is  proposing  a  change  to  the 
Peach  Bottom  Atomic  Power  Station 
(PBAPS),  Unit  3,  Technical 
Specifications  (TSs)  contained  in 
Appendix  A  to  the  Operating  License. 
This  proposed  change  will  revise  the  TS 
section  on  safety  limits  to  incorporate 
revised  safety  limit  minimum  critical 
power  ratios  (SLMCPRs)  based  on  the 
cycle-specific  analysis  performed  by 
Global  Nuclear  Fuel  for  PBAPS,  Unit  3, 
Cycle  15. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  U.S.  Nuclear 
Regulatory  Commission  (NRC)  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below. 

1 .  Does  the  proposed  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated? 

Changing  the  SLMCPRs  does  not 
require  any  physical  plant 
modifications,  physically  affect  any 
plant  components,  or  involve  changes  in 
plant  operation.  Therefore,  the 
probability  of  an  accident  previously 
evaluated  remains  unchanged. 

The  operability  of  plant  systems 
designed  to  mitigate  any  consequences 
of  accidents  has  not  changed,  therefore, 
the  consequences  of  an  accident 
previously  evaluated  are  not  expected  to 
increase. 

2.  Does  the  proposed  amendment 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated? 

The  proposed  change  does  not 
involve  any  modifications  of  the  plant 
configuration  for  allowable  modes  of 
operation.  The  SLMCPRs  are  not 
accident  initiators,  and  their  revision 
will  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  amendment 
involve  a  significant  reduction  in  a 
margin  of  safety? 

The  proposed  SLMCPRs  provide  a 
margin  of  safety  by  ensuring  that  no 
more  than  0.1%  of  the  rods  are  in  a 
boiling  transition  if  the  operating  limit 
minimum  critical  power  ratios  are 


violated  during  all  modes  of  operation. 
The  change  in  the  SLMCPRs  continues 
to  ensure  that  during  normal  operation 
and  during  abnormal  operational 
transients,  at  least  99.9%  of  all  fuel  rods 
in  the  core  do  not  experience  transition 
boiling  if  the  limit  is  not  violated  when 
all  uncertainties  are  considered,  thereby 
preserving  the  fuel  cladding  integrity. 
Therefore,  the  proposed  TS  change  will 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  NRC  staffs  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  * 

Attorney  for  licensee:  Mr.  Edward 
Cullen,  Vice  President  &  General 
Counsel,  Exelon  Generation  Company, 
LLC,  300  Exelon  Way,  Kennett  Square, 
PA  19348. 

NRC  Section  Chief:  James  W.  Clifford. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.  Docket  No.  50-334, 
Beaver  Valley  Power  Station,  Unit  No.  1 
(BVPS-1),  Beaver  County,  Pennsylvania 

Date  of  amendment  request:  June  24, 
2003. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Technical  Specification  (TS) 
steam  generator  tube  inspection 
definition  such  that  the  definition  of 
tube  inspection  would  exclude  the 
portion  of  the  tube  within  the  tubesheet 
below  the  W*  distance  and  would 
change  the  tube  plugging  criteria  to 
indicate  that  the  plugging  or  repair 
criteria  does  not  apply  to  service- 
induced  degradation  identified  in  the 
W*  distance.  Service-induced 
degradation  identified  in  the  W* 
distance  would  be  repaired  upon 
detection.  The  W*  distance  is  defined  in 
Westinghouse  Topical  Report,  WCAP- 
14797,  Revision  1,  and  is  the  distance 
from  the  top  of  the  tubesheet  to  the 
bottom  of  the  W*  length  including  the 
distance  to  the  bottom  of  the  WEXTEX 
transition  (approximately  0.25  inches 
from  the  top  of  the  tubesheet)  plus 
uncertainties.  This  equals 
approximately  7.12  inches  on  the  hot 
leg  side  plus  the  distance  to  the  bottom 
of  the  WEXTEX  transition  and  7.62 
inches  on  the  cold  leg  side  plus  the 
distance  to  the  bottom  of  the  WEXTEX 
transition. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  change  modifies  the 
BVPS  Unit  1  TSs  to  incorporate  (anl  SG 
(steam  generator)  tube  inspection  scope 
based  on  WCAP-14797,  Revision  1.  The 
proposed  change  only  clarifies  the  current 
process  which  has  been  utilized  in  the  past. 
The  W*  analysis  takes  into  account  the 
reinforcing  effect  that  the  tubesheet  has  on 
the  external  surface  of  an  expanded  SG  tube. 
Tube-bundle  integrity  will  not  be  adversely 
affected  by  the  implementation  of  the  W* 
tube  inspection  scope.  SG  tube  burst  or 
collapse  cannot  occur  within  the  confines  of 
the  tubesheet;  therefore,  the  tube  burst  &nd 
collapse  criteria  of  Regulatory  Guide  (RG) 
1.121  are  inherently  met.  Any  degradation 
below  the  W*  distance  is  shown  by  analysis 
and  test  results  to  be  acceptable,  and 
therefore  does  not  result  in  an  increase  in 
probability  of  a  tube  rupture  or  an  increase 
in  the  consequences  of  a  tube  rupture. 

Tube  burst  is  precluded  for  cracks  within 
the  tubesheet  by  the  constraint  provided  by 
the  tubesheet.  However,  in  the  unlikely  event 
of  a  complete  circumferential  separation  of  a 
tube  occurring  below  the  W"  distance,  SG 
tube  pullout  is  precluded,  tube  integrity  is 
maintained  and  leakage  is  predicted  to  be 
maintained  within  the  Updated  Final  Safety 
Analysis  Report  limits  during  all  plant 
conditions. 

In  conclusion,  the  incorporation  of  the  W* 
inspection  scope  into  BVPS  Unit  1  TSfs] 
maintains  existing  design  limits  and  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  change  modifies  the 
BVPS  Unit  1  TSs  to  incorporate  SG  tube 
inspection  scope  based  on  VVCAP-14797, 
Revision  1.  Tube-bundle  integrity  will  be 
maintained  during  all  plant  conditions  upon 
implementation  of  the  proposed  tube 
inspection  scope.  Use  of  this  scope  does  not 
induce  a  new  mechanism  that  would  result 
in  a  different  kind  of  accident  from  those 
previously  analyzed.  Even  with  the  limiting 
circumstances  of  a  complete  circumferential 
separation  of  a  tube  occurring  below  the  W* 
distance,  SG  tube  pullout  is  precluded  and 
leakage  is  predicted  to  be  maintained  within 
the  design  limits  during  all  plant  conditions. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  WCAP-14797,  Revision  1  describes  the 
testing  that  was  performed  to  define  the 
length  of  non-degraded  tubing  that  is 
sufficient  to  compensate  for  the  axial  forces 
on  the  tube  and  thus  prevent  pullout.  The 
operating  conditions  utilized  in  WCAP- 
14797,  Revision  1,  bound  BVPS  Unit  1 
operating  conditions.  Upon  implementation 
of  the  W*  inspection  scope,  operation  with 
potential  cracking  below  the  W*  distance  in 
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either  RWP-2B  or  RWP-2A  and  is  not 
connected  to  an  emergency  power  source,  it 
will  also  be  available  and  capable  of 
removing  emergency  heat  loads  from 
essential  equipment  from  all  design  basis 
events.  Informal  calculations  performed 
show  that  below  a  Ultimate  Heat  Sink  (UHS) 
temperature  of  approximately  90°F,  RWP-l 
can  maintain  adequate  heat  removal  under 
accident  conditions. 

A  Probabilistic  Safety  Assessment  (PSA) 
has  been  performed  to  assess  the  risk  impact 
of  an  increase  in  Completion  Time.  Although 
the  proposed  one-time  change  results  in  an 
increase  in  Core  Damage  Frequency  (CDF) 
and  Large  Early  Release  Frequency  (LERF), 
the  value  of  these  increases  are  considered  as 
very  small  in  the  current  regulatory  guidance. 

Therefore,  granting  this  LAR  [License 
Amendment  Request]  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  license  amendment  extends, 
on  a  one-time  basis,  the  Completion  Time  for 
restoring  an  inoperable  Nuclear  Services 
Seawater  System  train  to  Operable  status. 

The  proposed  LAR  will  not  result  in 
changes  to  the  design,  physical  configuration 
of  the  plant  or  the  assumptions  made  in  the 
safety  analysis.  Therefore,  the  proposed 
change  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  Does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  proposed  license  amendment  extends, 
on  a  one-time  basis,  the  Completion  Time  for 
restoring  an  inoperable  Nuclear  Services 
Seawater  System  train  to  Operable  status. 
The  proposed  change  will  allow  online  repair 
of  one  of  the  Emergency  Nuclear  Services 
Seawater  pumps  to  improve  its  reliability 
and  useful  lifetime,  thus  increasing  the  long 
term  margin  of  safety  of  the  system. 

The  proposed  LAR  vdll  reduce  the 
probability  (and  associated  risk)  of  a  plant 
shutdown  to  repair  an  Emergency  Nuclear 
Services  Seawater  pump.  To  ensure  defense 
in  depth  capabilities  and  the  assumptions  in 
the  risk  assessment  are  maintained  during 
the  proposed  one-time  extended  Completion 
Time.  CR-3  will  continuethe  performance  of 
10  CFR  5e.65(a)(4)  assessments  before 
performing  maintenance  or  surveillance 
activities  and  no  maintenance  activities  of 
other  risk  sensitive  equipment  beyond  that 
required  for  the  refurbishment  activity  will 
be  scheduled  concurrent  with  the  repair 
activity.  Other  compensatory  actions  that 
may  be  implemented,  include:  Use  of  pre-job 
briefings  and  periodic  operator  walkdowns  to 
assess  status  of  risk  sensitive  equipment  in 
the  redundant  train,  selection  of  beneficial 
Makeup  Pump  configurations  and  redundant 
off-site  power  feeds  to  the  remaining 
Emergency  Nuclear  Services  Seawater 
System  pump,  no  elective  maintenance  to  be 
scheduled  in  the  switchyard,  and  the 
establishment  of  fire  watches  in  fire  areas 
identified  in  (PSA  Risk  Assessment  of  RWP- 
2A/2B  Extended  AOT  [Allowed  Outage 
Time]]. 


As  described  above  in  Item  1.  a  PSA  has 
been  performed  to  assess  the  risk  impact  of 
an  increase  in  Completion  Time.  Although 
the  proposed  one-time  change  results  in  an 
increase  in  Core  Damage  Frequency  (CDF), 
and  Large  Early  Release  Frequency,  the  value 
of  these  increases  are  considered  as  very 
small  in  the  current  regulatory  guidance. 

Therefore,  granting  this  LAR  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Steven  R.  Carr, 
Associate  General  Counsel — Legal 
Department,  Progress  Energy  Service 
Company,  LLC,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Allen  G.  Howe. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin. 

Date  of  amendment  request:  July  7, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Kewaunee  Nuclear  Power  Plant 
Technical  Specification  (TS)  Section 
3.3.e,  "Service  Water  System,"  to  add 
requirements  for  the  turbine  building 
service  water  header  isolation  logic. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  service  water  system  and  specifically 
the  supply  to  the  turbine  building,  does  not 
initiate  any  accidents  previously  evaluated. 
This  change  will  provide  an  automatic 
feature  to  a  function  that  was  previously 
available  to  operators,  to  ensure  Emergency 
Safety  Features  (ESF)  loads  will  receive 
adequate  service  water  flow.  Flow  is 
provided  to  ESF  components  that  are  cooled 
by  service  water  without  relying  on  the 
operator  to  identify  and  take  action  to 
provide  isolation.  Diesel  loading  and 
sequencing  will  not  be  adversely  affected  by 
this  change.  The  components  supplied  by  the 
service  water  system  will  continue  to  be 
supplied  in  a  timely  manner.  The  valve  logic 
will  be  properly  calibrated  and  tested 
consistent  with  other  valves  associated  with 
safety  significant  structures,  systems  and 
components. 

Therefore,  the  proposed  change  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated. 
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2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

This  change  will  not  affect  the  service 
water  system  function  or  any  components 
that  eire  accident  initiators.  The  ability  to 
isolate  the  turbine  building  load  in  the  event 
of  a  system  malfunction  has  been  previously 
evaluated. 

Therefore,  any  change  to  the  system  would 
not  affect  the  probability  of  an  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

This  change  will  ensure  that  Engineered 
Safety  Features  (ESF)  components  receiving 
service  water-cooling  £u-e  not  negatively 
impacted  by  turbine  building  load.  There  are 
no  components  served  by  the  turbine 
building  header  that  are  safety  systems, 
structures,  or  components. 

Therefore,  NMC  concludes  that  there  is  not 
a  significant  reduction  in  the  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are   . 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Section  Chief:  L.  Raghavan. 

PPL  Susqueharma,  LLC,  Docket  No.  50- 
387,  Susquehanna  Steam  Electric 
Station,  Unit  1,  Luzerne  County, 
Pennsylvania 

Dote  of  amendment  request:  July  1, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  Unit  1  Technical 
Specifications  (TSs)  by  including  the 
Unit  1  Cycle  14  (UlCl4)  Minimum 
Critical  Power  Ratio  (MCPR)  Safety 
Limits  in  Section  2.1.1.2,  changing  the 
references  listed  in  Section  5.6.5.b,  and 
changing  the  design  features  in  Section 
4.2.1. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1  /  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  change  to  the  MCPR  Safety 
Limits  does  not  directly  or  indirectly  affect 
any  plant  system,  equipment,  component,  or 
change  the  processes  used  to  operate  the 
plant.  Further,  the  U1C14  MCPR  Safety 
Limits  are  generated  using  NRC  approved 


methodology  and  meet  the  applicable 
acceptance  criteria.  Thus,  this  proposed 
amendment  does  not  involve  a  significant 
increase  in  the  probability  of  occurrence  of 
an  accident  previously  evaluated. 

Prior  to  the  startup  of  U1C14,  licensing 
analyses  are  performed  (using  NRC  approved 
methodology  referenced  in  Technical 
Specification  Section  5.6. 5.b)  to  determine 
changes  in  the  critical  power  ratio  as  a  result 
of  anticipated  operational  occurrences.  These 
results  are  added  to  the  MCPR  Safety  Limit 
values  proposed  herein  to  generate  the  MCPR 
operating  limits  in  the  UlCl4  COLR  (Core 
Operating  Limits  Report].  These  limits  could 
be  different  from  those  specified  for  the 
U1C13  COLR.  The  COLR  operating  limits 
thus  assure  that  the  MCPR  Safety  Limit  will 
not  be  exceeded  during  normal  operation  or 
anticipated  operational  occurrences. 
Postulated  accidents  are  also  analyzed  prior 
to  startup  of  U1C14  and  the  results  shown  to 
be  within  the  NRC  approved  criteria. 

The  U1C14  reload  hiel  bundles  will  utilize 
a  small  amount  of  depleted  uranium  in 
ceriain  fuel  rods,  in  addition  to  natural  and 
slightly  enriched  uranium.  There  is  no 
change  to  the  composition  of  the  fuel  pellets 
containing -depleted  uranium  material  {i.e.. 
UO2)  except  a  slight  decrease  in  the  amount 
of  Uranium-235.  Therefore,  the  use  of 
depleted  uranium  in  the  fuel  rods  does  not 
affect  the  mechanical  performance  of  the  fuel 
rods.  The  depleted  uranium  was  modeled  in 
the  approved  design  and  licensing 
methodology. 

The  changes  to  the  references  in  Section 
5.6. 5.b  were  made  to  properly  reflect  the  NRC 
approved  methodology  used  to  generate  the 
U1C14  core  operating  limits.  The  use  of  this 
approved  mediodology  does  not  increase  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

Therefore,  this  proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  evaluated. 

2.  Does  the  proposed  amendment  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  change  to  the  MCPR  Safety  Limits 
does  not  directly  or  indirectly  affect  any 
plant  system,  equipment,  or  component  and 
therefore  does  not  affect  the  failure  modes  of 
any  of  these  items.  Thus,  the  proposed 
changes  do  not  create  the  possibility  of  a 
previously  unevaluated  operator  error  or  a 
new  single  failure. 

The  use  of  depleted  uranium  in  the  fuel 
rods  does  not  affect  the  mechanical 
performance  of  the  fuel  rods. 

The  changes  to  the  references  in  Section 
5.6.5.b  were  made  to  properly  reflect  the  NRC 
approved  methodology  used  to  generate  the 
U1C14  core  operating  limits.  The  use  of  this 
approved  methodology  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident. 

Therefore,  the  proposed  amendment  does 
not  involve  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Does  the  proposed  amendment  involve 
a  significant  reduction  in  a  margin  of  safety? 


Response:  No. 

Since  the  proposed  changes  do  not  alter 
any  plant  system,  equipment,  component,  or 
the  processes  used  to  operate  the  plant,  the 
proposed  change  will  not  jeopardize  or 
degrade  the  function  or  operation  of  any 
plant  system  or  component  governed  by 
Technical  Specifications.  The  proposed 
MCPR  Safety  Limits  do  not  involve  a 
significant  reduction  in  the  margin  of  safety 
as  currently  defined  in  the  Bases  of  the 
applicable  Technical  Specification  sections, 
because  the  MCPR  Safety  Limits  calculated 
for  U1CI4  preserve  the  required  margin  of 
safety. 

The  use  of  depleted  uranium  in  the  fuel 
rods  does  not  affect  the  mechanical 
performance  of  the  fuel  rods. 

The  changes  to  the  references  in  Section 
5.6. 5.b  were  made  to  properly  reflect  the  NRC 
approved  methodology  used  to  generate  the 
U1C14  core  operating  limits.  This  approved 
methodology  is  used  to  demonstrate  that  all 
applicable  criteria  are  met,  thus, 
demonstrating  that  there  is  no  reduction  in 
the  margin  of  safety. 

Therefore,  these  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3,  AUentQwn,  PA  18101-1179. 

NRC  Section  Chief:  Richard  J.  Laufer. 

PSEG  Nuclear,  LLC,  Docket  No.  50-354. 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  July  9, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  (TS)  3.7.2,  to 
increase  the  allowed  outage  time  (AOT) 
for  one  train  of  the  control  room 
emergency  filtration  (CREF)  system  from 
7  days  to  30  days.  The  proposed  AOT 
change  would  only  apply  when  one 
CREF  train  is  inoperable  due  to  an 
inoperable  chiller  during  Modes  1,  2,  or 
3. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  section 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

Response:  No. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

PSEG  Nuclear,  LLC,  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  June  6, 
2003. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Salem  Nuclear  Generating  Station, 
Unit  Nos.  1  and  2,  Technical 
Specification  (TS)  3/4.11.2.5, 
"Explosive  Gas  Mixture."  The  proposed 
changes  would:  (1)  Add  a  footnote  to 
Limiting  Condition  for  Operation  (LCO) 
3.11.2.5,  to  allow  maintenance  on  the 
waste  gas  system;  (2)  revise  Surveillance 
Requirement  4.11.2.5,  to  delete 
reference  to  hydrogen  which  is  not 
limited  by  the  LCO;  and  (3)  incorporate 
changes  to  the  appropriate  TS  Bases 
pages. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR)  section 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  to  the  Technical 
Specifications  (TS)  3/4.11.2.5,  Explosive  Gas 
Mixtures,  would  correct  inconsistencies 
while  continuing  to  preclude  the 
combination  of  explosive  concentrations  of 
oxygen  and  hydrogen  in  the  Salem 
Generating  Station  (SGS)  Unit  1  and  2  waste 
gas  system.  The  changes  eliminate  the 
potential  for  misinterpretation  and  achieve 
internal  consistency  between  TS  sections.  No 
changes  to  the  design  of  structures,  systems, 
or  components  (SSC)  are  made  and  there  are 
no  effects  on  accident  mitigation. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 


Section  15.3.6  of  the  SGS  Updated  Final 
Safety  Analysis  Report  (UFSAR)  summarizes 
the  results  of  a  postulated  non-mechanistic 
rupture  of  a  waste  gas  decay  tank.  This 
postulated  accident  scenario  is  not  affected 
by  the  proposed  amendment,  nor  is  any  new 
accident  scenario  introduced  by  the  proposed 
changes.  The  proposed  administrative  and 
editorial  changes  to  the  TS  do  not  change  the 
design  function  of  or  operation  of  any  SSCs. 
The  TS,  as  amended,  would  continue  to  limit 
explosive  and  flammable  gas  concentrations 
to  prevent  an  uncontrolled  release  from  the 
waste  gas  system. 

Therefore,  the  proposed  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  (    ]  do  not  affect  the 
ability  of  plant  SSCs  to  perform  their  design 
basis  accident  functions.  In  addition,  the 
(proposed  TS  license  amendment]  does  not 
change  the  margin  of  safety  since  no  SSCs  are 
changed  and  the  (current)  limits  on  explosive 
gas  mixtures  cu«  maintEiined. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire.  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  James  W.  Clifford. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station,  Units  1  and 
2,  Somervell  County,  Texas. 

Date  of  amendment  request:  July  10. 
2003. 

Brief  description  of  amendments:  The 
proposed  amendments  would  provide 
for  a  one-time  change  for  each  unit  to 
revise  Technical  Specification  3.7.10. 
entitled  "Control  Room  Emergency 
Filtration/Pressurization  System 
(CREFS)."  to  extend  the  COMPLETION 
TIME  for  ACTION  B  from  24  hours  to 
14  days. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Section  50.91(a)  of  Title 
10  of  the  Code  of  Federal  Regulations 
(10  CFR),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 
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Response:  No. 

This  is  a  revision  to  the  Technical 
Specifications  for  the  control  room 
emergency/filtration  system  which  is  a 
mitigation  system  designed  to  minimize  in 
leakage  and  to  filter  the  control  room 
atmosphere  to  protect  the  operator  following 
accidents  previously  analyzed.  An  important 
part  of  the  system  is  the  control  room 
boundary.  The  control  room  boundary 
integrity  is  not  an  initiator  or  precursor  to 
any  accident  previously  evaluated.  Therefore, 
the  probability  of  any  accident  previously 
evaluated  is  not  increased.  The  analysis  of 
the  consequences  of  analyzed  accident 
scenarios  under  the  control  room  breach 
conditions  along  with  the  compensatory 
actions  for  restoration  of  control  room 
integrity  demonstrate  that  the  consequences 
of  any  accident  previously  evaluated  are  not 
increased.  Therefore,  it  is  concluded  that  this 
change  does  not  significantly  increase  the 
probability  of  an  accident  previously 
evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  will  not  impact  the 
accident  analysis.  The  changes  will  not  alter 
the  requirements  of  the  control  room 
emergency/filtration  system  or  its  function 
during  accident  conditions.  The 
administrative  controls  and  compensatory 
actions  will  ensure  the  control  room 
emergency/filtration  system  will  perform  its 
safety  function.  [Sentence  deleted)  The 
changes  do  not  involve  a  physical  alteration 
of  the  plant  [i.e.,  no  new  or  different  type  of 
equipment  will  be  installed)  or  a  change  in 
the  methods  governing  normal  plant 
operation.  The  changes  do  not  alter 
assumptions  made  in  the  safety  analysis.  The 
proposed  changes  are  consistent  with  the 
safety  analysis  assumptions  and  current  plant 
operating  practice.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  frtjm  any 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  proposed  changes  do  not  alter  the 
manner  in  which  safety  limits,  limiting  safety 
system  settings  or  limiting  conditions  for 
operation  are  determined.  The  safety  analysis 
acceptance  criteria  are  not  affected  by  these 
changes.  The  proposed  changes  will  not 
result  in  plant  operation  in  a  configuration 
outside  the  design  basis  for  an  imacceptable 
period  of  time  without  compensatory  actions 
and  administrative  controls.  The  proposed 
changes  do  not  affect  systems  that  respond  to 
safely  shutdown  the  plant  and  to  maintain 
the  plant  in  a  safe  shutdown  condition. 
Therefore,  the  proposed  change  does  not 
involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 


Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW.,  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Virginia  Electric  and  Power  Company. 
Docket  Nos.  50-280  and  50-281,  Surry 
Power  Station,  Unit  Nos.  1  and  2,  Surry 
County,  Virginia. 

Date  of  amendment  request: 
September  5,  2002,  as  supplemented 
April  16,  Jime  9,  and  July  7,  2003. 

Description  of  amendment  request: 
The  proposed  technical  specification 
(TS)  amendment  will  add  provisions  to 
permit  inspection  and  related  repair  of 
a  buried  fuel  oil  storage  tank  during 
plant  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91fa),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  license  amendment 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

This  proposed  TS  change  does  not  alter  the 
assumptions  of  the  accident  analyses  or  the 
TS  Basis.  The  inclusion  of  provisions  to 
permit  inspection  and  related  repair  of  a 
buried  fuel  oil  storage  tank  during  plant 
operation  does  not  impact  the  availability  of 
the  EIX^s  [emergency  diesel  generators)  to 
perform  their  required  function,  which  is  to 
provide  an  emergency  source  of  power  to 
vital  equipment  when  a  normal  power  source 
is  not  available.  Furthermore,  while  a  buried 
tank  is  out  of  service,  the  proposed  change 
includes  requirements  to  verify  the 
availability  of  onsite  and  offsite  fuel  oil 
sources  to  ensure  that  an  adequate  supply  of 
fuel  oil  remains  available.  Therefore,  the 
proposed  change  does  not  result  in  a 
significant  increase  in  either  the  probability 
or  consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  license  amendment 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated? 

This  proposed  TS  change  does  not  involve 
a  physical  change  to  the  plant,  nor  does  it 
alter  the  assumptions  of  the  accident 
analyses.  Inclusion  of  provisions  to  permit 
inspection  and  related  repair  of  a  buried  fuel 
oil  storage  tank  does  not  introduce  any  new 
failure  modes.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  those 
previously  evaluated. 

3.  Does  the  proposed  aiftendment  involve 
a  significant  reduction  in  a  margin  of  safety? 

This  proposed  TS  change  alters  the  method 
of  operation  of  the  Fuel  Oil  System. 
However,  the  availability  of  the  EDGs  to 
perform  their  required  function  is  not 
impacted,  and  the  assumptions  of  the 
accident  analyses  are  not  altered. 
Furthermore,  a  plant  specific  risk  evaluation 
of  the  acceptability  of  the  provisions  was 


performed.  The  risk  evaluation  concluded 
that  the  risk  impact  is  acceptable  (i.e.,  is 
characterized  as  "very  small"  by  Regulatory 
Guide  1.174  criteria  and  is  within  the 
acceptance  criteria  of  Regulatory  Guide 
1.177).  Therefore,  the  proposed  change  does 
not  significantly  reduce  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lillian  M. 
Cuoco,  Esq.,  Senior  Counsel,  Dominion 
Resources  Services,  Inc.,  Millstone 
Power  Station,  Building  475,  5th  Floor. 
Rope  Ferry  Road,  Rt.  156,  Waterford, 
Cormecticut  06385. 

NRC  Section  Chief:  John  A.  Nakoski. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Conunission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for         ^ 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  The  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
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at  the  Commission's  Public  Dociiment 
Room,  located  bt  One  White  Flint  North. 
Public  File  Ar^  01F21.  11555  Rockville 
Pike  (first  flooii),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  froiq  the  Agencywide 
Documents  Aciess  and  Management 
Systems  (ADAMS)  Public  Electronic 


Reading  Room 
NRC  Web  site 


1  3n  the  internet  at  the 
^  ttp  ://www.nrc.gov/ 
reading-rm/adnms.btml.  If  you  do  not 
have  access  to  ,  VDAMS  or  if  there  are 
problems  in  aci  lessing  the  documents 
located  in  ADi^MS,  contact  the  NRC 
Public  Docume  it  Room  (PDR)  Reference 
staff  at  1-800-;  97^209,  301-415-4737 
or  by  e-mail  to  ydr@nrc.gov. 

Public  Service 
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Power  Plant,  Inc., 
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pages. 
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Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Nos.:  259  and  236. 

Renewed  Facility  Operating  License 
Nos.  DPR-53  and  DPR-69:  Amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  September  3,  2002  (67  FR 
56318).  The  May  9,  2003.  letter 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  initial 
proposed  no  significant  hazards 
consideration  determination  as 
published  in  the  Federal  Register  on 
September  3.  2002  (67  FR  56318).  The 
June  23,  2003,  letter  withdrew  the 
requested  change  dealing  with  clarifying 
references  to  10  CFR  part  20  in  the 
Technical  Specifications  and  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination  as  published  in  the 
Federal  Register  on  September  3,  2002 
(67  FR  56318).  The  Commission's 
related  evaluation  of  these  amendments 
is  contained  in  a  Safety  Evaluation 
dated  July  16,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  application  for  amendment: 
February  13,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  "Technical 
Specification  (TS)  5.5.10,  "Technical 
Specifications  (TS)  Bases  Control 
Program,"  to  provide  consistency  with 
the  changes  to  10  CFR  50.59,  which 
were  published  in  the  Federal  Register 
(64  FR  53582)  on  October  4,  1999,  and 
became  effective  March  13,  2001. 
Specifically,  TS  5.5.10  has  been  revised 
to  remove  the  phrase  "linreviewed 
safety  question." 

Date  of  issuance:  July  22.  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  156. 

Facility  Operating  License  No.  NPF- 
43:  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  27.  2003  (68  FR  28848). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  22,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 


Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  March 
20,  2002,  as  supplemented  by  letter 
dated  May  28,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  the  reporting 
requirements  specified  in  Section  2.E  of 
the  Facility  Operating  License  and 
Technical  Specification  Section  5.6.4  by 
eliminating  requirements  that  provide 
the  U.S.  Nuclear  Regulatory 
Commission  with  information  that  is 
not  risk  significant,  and  change  the 
reporting  time  period  to  be  consistent 
with  Section  50.73  of  Title  10  of  the 
Code  of  Federal  Regulations. 
Date  of  issuance:  July  16.  2003. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  30 
days  from  the  date  of  issuance. 
Amendment  No.;  135. 
Facility  Operating  License  No.  NPF- 
47:  The  amendment  revised  the  Facility 
Operating  License  and  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  30,  2002  (67  FR  21286). 
The  May  28.  2003,  supplemental  letter 
withdrew  a  portion  of  the  original 
amendment  request,  but  did  not  expand 
the  scope  of  the  original  Federal 
Register  notice  or  change  the  proposed 
no  significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  16,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Gulf  States,  Inc.,  and  Entergy 
Operations,  Inc.,  Docket  No.  50-458, 
River  Bend  Station,  Unit  1,  West 
Feliciana  Parish,  Louisiana 

Date  of  amendment  request:  August 
15,  2002,  as  supplemented  by  letter 
dated  May  9,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  the  reactor  vessel 
surveillance  program  required  by  Title 
10  of  the  Code  of  Federal  Regulations, 
part  50,  appendix  H,  section  IIIB.3, 
allowing  River  Bend  Station  to 
incorporate  the  Boiling  Water  Reactor 
Vessel  Internals  Project  Integrated 
Surveillance  Program  into  the  licensing 
basis.  0 

Date  of  issuance:  July  24,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  136. 

Facility  Operating  License  No.  NPF- 
47:  The  amendment  consists  of  NRC 
staff  approval  of  changes  to  the  Updated 
Safety  Analysis  Report. 
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Date  of  initial  notice  in  Federal 
Register:  October  1,  2002  (67  FR 
61679).  The  May  9.  2003,  supplemental 
letter  provided  clarifying  information 
that  did  not  change  the  scope  of  the 
original  Federal  Register  notice  or  the 
original  no  significant  hazards 
consideration  determination.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  Jidy  24,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
July  5,  2002,  as  supplemented  August 
.13,2002. 

Brief  description  of  amendment:  The 
amendment  relocates  portions  of 
Technical  Specification  (TS)  3/4. 6.B, 
"Primary  System  Boimdary — Coolant 
Chemistry,"  from  the  TSs  to  the 
Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  portions  of  the  TSs 
relocated  to  the  UFSAR  are  the  reactor 
coolant  chemistry  requirements  for 
conductivity  and  chloride 
concentration.  Specifically,  TSs 
3/4.6.B.2,  3/4.6.B.3,  and  3.6.B.4  are 
relocated  to  the  UFSAR. 

Date  of  issuance:  ]u\y  21.  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No. :  202. 

Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  27,  2003  (68  FR  28850). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  21,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

FirstEnergy  Nuclear  Operating 
Company,  et  al.,  Docket  Nos.  50-334 
and  50—412,  Beaver  Valley  Power 
Station,  Unit  Nos.  1  and  2  (BVPS-1  and 
2),  Beaver  County.  Pennsylvania 

Date  of  application  for  amendments: 
October  31,  2001,  as  supplemented  by 
letters  dated  December  21,  2001.  and 
February  4,  May  31.  and  December  2. 
•  2002. 

Brief  description  of  amendments:  The 
changes  relocated  the  pressure 
,   temperature  (P/TJ  limit  curves  and  low 
temperature  overpressure  protection 
system  limits  to  the  Pressure  and 
Temperature  Limits  Report  (PTLR)  in 
the  BVPS-1  and  2  Licensing 
Requirements  Manual  and  the  reference 
that  report  in  the  affected  TS  limiting 


conditions  for  operation  and  Bases.  The 
changes  also  included  the  addition  of 
the  PTLR  to  the  Definitions  Section  of 
the  TSs  and  added  a  new  section  to  the 
reporting  requirements  in  the 
Administrative  Controls  Section  of  the 
TSs  delineating  the  necessary  reports. 
The  proposed  changes  were  based  on 
Generic  Letter  96-03.  "Relocation  of  the 
Pressure  Temperatine  Limit  Curves  and 
Low  Temperatiu-e  Overpressure 
Protection  System  Limits,"  dated 
January  31,  1996,  and  the  Nuclear 
Regidatory  Commission  (NRC)  staffs 
approval  of  the  BVPS-1  and  2  plant- 
specific  P/T  limits  methodology 
documented  in  the  letter  from  Richard 
J.  Laufer,  NRC.  to  Mark  B.  Bezilla, 
FENOC.  dated  October  8.  2002. 

Date  of  issuance:  July  15.  2003. 

Effective  date:  Effective  as  of  the  date 
of  issuance  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  256  and  138. 

Facility  Operating  License  Nos.  DPR- 
66  and  NPF-73:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  FedereU 
Register:  December  26,  2001  (66  FR 
66465).  The  supplements  dated 
December  21,  2001,  and  February  4, 
May  31.  and  December  2,  2002. 
provided  additional  information  that 
clarified  the  application,  did  not  expand 
the  scope  of  the  application  as  originally 
noticed,  and  did  not  change  the  NRC 
stciff  s  original  proposed  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  15,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  Corporation,  et  al.. 
Docket  No.  50-302,  Crystal  River  Unit 
No.  3  Nuclear  Generating  Plant,  Citrus 
County,  Florida 

Date  of  application  for  amendment: 
October  11,  2002,  as  supplemented 
March  4,  2003. 

Brief  description,  of  amendment:  The 
amendment  revises  Crystal  River  Unit  3 
Improved  Technical  Specifications  (ITS) 
3.3.15,  "Reactor  Building  Pinge 
Isolation-High  Radiation";  ITS  Bases 
3.7.15,  "Spent  Fuel  Assembly  Storage"; 
ITS  3.9.3,  "Containment  Penetrations"; 
and  ITS  3.9.6,  "Refueling  Canal  Water 
Level"  to  account  for  the  handling  of 
irradiated  fuel  within  containment  that 
has  not  occupied  part  of  a  critical 
reactor  core  within  the  previous  72 
hours. 

Date  of  issuance:  July  14,  2003. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
prior  to  entering  Mode  6  for  the  Cycle  • 
13  refueling  outage. 


Amendment  No.:  208. 

Facility  Operating  License  No.  DPR- 
72:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  4,  2003  (68  FR 
5676).  The  March  4,  2003.  supplement 
contained  clarifying  information  only 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  July  14,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Indiana  Michigan  Power  Company, 
Docket  No.  50-315,  Donald  C.  Cook 
Nuclear  Plant,  Unit  1,  Berrien  County, 
Michigan 

Date  of  application  for  amendment: 
December  10,  2002. 

Brief  description  of  amendment:  The 
amendment  consists  of  changes  to  the 
Donald  C.  Cook  Nuclear  Plant  (D.  C. 
Cook)  Unit  1  Technical  Specifications 
related  to  the  reactor  pressure  vessel 
(RPV)  operating  limits  at  low 
temperatures.  The  amendment  approves 
revised  pressure-temperatiu^e  limits  for 
the  RPV  to  be  applicable  for  a  maximum 
of  32  effective  full-power  years  of 
facility  operation.  These  changes  were 
based,  in  part,  on  the  use  of  American 
Society  of  Mechanical  Engineers 
(ASME)  Boiler  and  Pressure  Vessel  Code 
(Code)  Case  N-641. 

Date  of  issuance:  Jidy  18,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  startup  from  Unit  1  refueling 
outage  19. 

Amendment  No.:  278. 

Facility  Operating  License  No.  DPR- 
58:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  1,  2003  (68  FR  15762). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  18,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Maine  Yankee  Atomic  Power  Company, 
Docket  No.  50-309,  Maine  Yankee 
Atomic  Power  Station,  Lincoln  County, 
Maine 

Date  of  application  for  amendment: 
April  24,  2003. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specifications  to  eliminate  the 
requirement  for  at  least  one  person 
qualified  to  stand  watch  being  present 
in  the  control  room  when  irradiated  fuel 
is  stored  in  the  fuel  storage  pool. 
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Date  ofissm  mce:  July  02,  2003. 

Effective  da\  e:  Date  of  issuance  to  be 
implemented  within  [30]  days  from  the 
date  of  issuanc  e. 

Amendmeni  No.:  169. 

Facility  Ope  -ating  License  No.  DPR- 
36:  The  amenqment  revised  the 
Technical  Spe<  iflcations. 

Date  of  initii  1  notice  in  Federal 
Register:  May  27,  2003  (68  FR  28854). 
The  Commissii  )n's  related  evaluation  of 
the  amendmen  t  is  contained  in  a  Safety 
Evaluation  dat  (d  July  02,  2003. 

No  significant  hazards  consideration 
comments  rece  ived:  No. 


Nebraska  Pub! 
No.  50-298,  Cc  oper 
Nemaha  Couni  v. 


Date  of  amei^dment  request:  October 
8. 2002 
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; gene  nc 
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Specification 
Rev.  1. 

Date  of 

Effective  dati 
issuance  and  s 
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Amendment 

Facility  Op 
46:  Amendmen ; 
Specifications 
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Register:  May 
The  Commissio  a 
the  amendment 
Evaluation  date  d 
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comments 


C lange ' 


issuafice :  ]uly  15,  2003. 
As  of  the  date  of 
be  implemented  60 
of  issuancje. 
V0..200. 
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Nuclear 
Docket  Nos. 
Island  Nuclear 
1  and  2.  Goodh 


•  Manag ?m 
50-  282 


Date  Oj 
March  19,  2003 

Brief  descrip^i 
amendments 
Specification 
Staff  Qualifications 
update  requirer  lents 
outdated  based 
training  prograi^s 
the  National 
Training  and  prpmu 
revised  Tide  10 
Regulations 
Licenses." 

Date  of  issuance 

Effective  date 
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within  30  days. 

Amendment 


pait 


c  Power  District,  Docket 
Nuclear  Station, 
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55,  "Operators' 


re'  'ise 
(TS) 


shdl 


;  July  22,  2003. 
As  of  the  date  of 
be  implemented 


i/os.;  159  and  150. 


Facility  Operating  License  Nos.  DPR- 
42  and  DPR-60:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  15,  2003  (68  FR  18281). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  22,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
April  10,  2002. 

Brief  description  of  amendments:  The 
license  amendments  revised  several 
required  actions  in  the  Diablo  Canyon 
Nuclear  Power  Plant  (DCPP)  Technical 
Specifications  (TSs)  that  require 
suspension  of  operations  involving 
positive  reactivity  additions  or 
suspension  of  operations  involving 
reactor  coolant  system  (RCS)  boron 
concentration  reductions.  In  addition, 
the  amendments  revised  several 
Limiting  Condition  for  Operation  notes 
that  preclude  reductions  in  RCS  boron 
concentration  when  a  reactor  coolant 
pump(s)  and/or  a  residual  heat  removal 
pump(s)  are  removed  from  operation. 
The  changes  allow  small,  controlled, 
safe  insertions  of  positive  reactivity,  but 
limit  the  introduction  of  positive 
reactivity  to  ensure  that  compliance 
with  the  required  shutdown  margin  or 
refueling  boron  concentration  limits  are 
satisfied. 

Date  of  issuance:  July  10,  2003. 

Effective  date:  July  10,  2003,  and  shall 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1-158;  Unit 
2-159. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-32:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  11.  2002  (67  FR  40024). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  July  10,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant,  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  application  for  amendments: 
February  28,  2003,  as  supplemented  by 
letter  dated  June  26,  2003. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  (TS)  Section  3.5.2, 


"ECCS — Operating,"  Action  A  to  allow 
a  one-time  increase  in  the  allowed 
outage  time  for  centrifugal  charging 
pump  (CCP)  1-1,  for  the  purpose  of  seal 
replacement  during  Unit  I's  Cycle  12 
from  72  hours  to  7  days.  Additionally, 
the  amendments  delete  a  similar  one- 
time TS  change  for  Unit  2's  CCP  2-1 
that  has  expired. 

Date  of  issuance:  ]u\y  15,  2003. 

Effective  date:  July  15,  2003,  and  shall 
be  implemented  within  30  days  from 
the  date  of  issuance. 

Amendment  Nos.:  Unit  1 — 159;  Unit 
2—160. 

Facility  Operating  License  Nos.  DPR- 
80  and  DPR-82:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  29,  2003  (68  FR  22753). 
The  June  26,  2003,  supplemental  letter 
provided  additional  clarifying 
information  that  did  not  expand  the 
scope  of  the  application  as  originally 
noticed  and  did  not  change  the  staff's 
original  proposed  no  significant  hazards 
consideration  determination.The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  July  15,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  No.  50-364,  Joseph  M. 
Farley  Nuclear  Plant,  Unit  2,  Houston 
County,  Alabama 

Date  of  amendments  request: 
February  11,  2003. 

Brief  Description  of  amendment:  The 
amendment  modifies  Technical 
Specifications  (TS)  to  allow  a  40-month 
inspection  interval  for  Farley,  Unit  2 
after  the  completion  of  the  first  post- 
replacement  in-service  inspection, 
rather  than  the  completion  of  two 
consecutive  inspections  resulting  in  a 
classification  of  C-1. 

Date  of  issuance:  ]uly  14,  2003.  " 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.:  153. 

Facility  Operating  License  No.  NPF-8: 
Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  13,  2003  (68  FR  25657). 
The  Conunission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  July  14,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 
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Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request:  March 
21,  2003. 

Brief  description  of  amendments:  The 
proposed  Technical  specifications  (TS) 
amendments  revise  TS  Section  5.5.1 
"Offsite  Dose  Calculation  Manual 
(ODCM)."  The  proposed  change  will 
remove  reference  to  the  Plant 
Operations  Review  Committee  review 
and  acceptance  of  licensee  initiated 
changes  to  the  ODCM. 

Date  of  issuance:  July  14,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  160  &  152. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  27,  2003  (68  FR 
28857).The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
July  14,  2003. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  &■  Gas  Company, 
South  Carolina  Public  Service 
Authority,  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County^  South  Carolina 

Date  of  application  for  amendment: 
September  24,  2002,  as  supplemented 
April  8,  2003. 

Brief  description  of  amendment:  This 
amendment  revises  the  Technical 
Specification  (TS)  Surveillance 
Requirement  4.0.3,  to  incorporate  the 
approved  consolidated  line  item 
improvement  program  change 
associated  with  the  TS  Task  Force 
traveler  TSTF-358.  "Change  to 
Surveillance  Requirement  3.0.3 
Regarding  Missed  Surveillances." 
Additionally,  a  change  to  the 
administrative  controls  section.  Section 
6.8,  is  included,  to  incorporate  a  new  TS 
requirement  for  a  Bases  control 
program,  consistent  with  the  Bases 
control  program  presented  in  Section 
5.5  NUREG  1431,  "Improved  Standard 
Technical  Specifications  for 
Westinghouse  Plants,"  Revision  2. 

Date  of  issuance:  ]uly  11,  2003. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  bom.  the  date  of 
issuance. 

Amendment  No.:  163. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 


Date  of  initial  notice  in  Federal 
Register:  November  26,  2002  (67  FR 
70768).  The  April  8,  2003,  letter 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  application.The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
July  11,2003. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  25th  day 
of  July  2003. 

For  The  Nuclear  Regulatory  Commission. 

Cornelius  F.  Holden, 

Acting  Director,  Division  of  Licensing  Project 

Management.  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  03-19487  Filed  8-^1-03:  8:45  am] 

BILUNG  CODE  7S90-01-(> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request;  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549 

Extension: 
Form  T-1,  OMB  Control  No.  3235-0110. 

SEC  File  No.  270-121 
Form  T-2.  OMB  Control  No.  3235-0111, 

SEC  File  No.  270-122 
Form  T-3.  OMB  Control  No.  3235-0105, 

SEC  File  No.  270-123 
Form  T-4.  OMB  Control  No.  3235-0107, 

SEC  File  No.  270-124 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
approval. 

Form  T-1  (OMB  3235-0110;  SEC  File 
No.  270-121)  is  a  statement  of  eligibility 
and  qualification  under  the  Trust 
Indenture  Act  of  1939  of  a  corporation 
designated  to  act  as  a  trustee.  The 
information  is  used  to  determine 
whether  the  trustee  is  qualified  to  serve 
under  the  indenture.  Form  T-1  takes 
approximately  15  hours  to  prepare  and 
is  filed  by  13  respondents.  It  is 
estimated  that  25%  of  the  195  total 
burden  hours  (49  hours)  is  prepared  by 
the  company.  The  remaining  75%  of  the 


burden  hours  is  attributed  to  outside 
cost. 

Form  T-2  (OMB  3235-0111;  SEC  File 
No.  270-122)  is  a  statement  of  eligibility 
of  an  individual  trustee  to  serve  imder 
an  indenture  relating  to  debt  securities 
offered  publicly.  The  information  is 
used  to  determine  whether  the  trustee  is 
qualified  to  serve  under  the  indenture. 
Form  T-2  takes  approximately  9  hours 
to  prepare  and  is  filed  by  36 
respondents.  It  is  estimated  that  25%  of 
the  324  total  burden  hours  (81  hours)  is 
prepared  by  the  filer.  The  remaining 
75%  of  the  burden  hours  is  attributed  to 
outside  cost. 

Form  T-3  (OMB  3235-0105;  SEC  File 
No.  270-123)  is  an  application  for 
qualification  of  an  indenture  under  the 
Trust  Indenture  Act  of  1939.  The 
information  provided  by  Form  T-3  is 
used  by  the  staff  to  decide  whether  to 
qualify  an  indenture  relating  to 
securities  offered  to  the  public  in  an 
offering  registered  imder  the  Securities 
Act  of  1933.  Form  T-3  takes 
approximately  43  hours  to  prepare  and 
is  filed  by  78  respondents.  It  is 
estimated  that  25%  of  the  3,354  total 
burden  hours  (838.5  hours)  is  prepared 
by  the  filer.  The  remaining  75%  of  the 
burden  hours  is  attributed  to  outside 
cost. 

Form  T-4  (OMB  3235-0107;  SEC  File 
No.  270-124)  is  used  to  apply  for  an 
exemption  piu-suant  to  Section  304(c)  of 
the  Trust  Indenture  Act  of  1939  and  is 
transmitted  to  shareholders.  Form  T— 4 
takes  approximately  5  hours  to  prepare 
and  is  filed  by  3  respondents.  It  is 
estimated  that  25%  of  the  15  burden 
hours  (4  hours)  is  prepared  by  the  filer. 
The  remcuning  75%  of  the  burden  hours 
is  attributed  to  outside  cost. 

Written  comments  are  invited  on:  (a) 
Whether  these  proposed  collections  of 
information  are  necessary  for  the 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comment  to 
Kermeth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549. 
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Dated;  July  30,  2003. 
Margaret  H.  Mci  arland. 
Deputy  Secretan . 
IFR  Doc.  03-198  II  Filed  8-4-03;  8:45  am] 

BILLING  CODE  8010-  01-P 


SECURITIES  A^D  EXCHANGE 
COMMISSION 

[Release  No.  35-127703;  International  Series 
Release  No.  127^] 

Filings  Under  t^e  Public  Utility  Holding 
Company  Act  0f  1935,  as  Amended 
(••Act") 


n^  s): 
Comir  ssion 
tie 
ui  d 
pers(  ns 
aid/c 


aid/c 


Kin 


luly  30,  2003. 

Notice  is 
following  fili 
with  the 
provisions  of 
promulgated 
interested 
application(s) 
complete 
transaction(s) 
application(s) 
any  amendmen 
public  inspecti 
Commission's 
Reference. 

Interested 
comment  or 
application(s) 
should  submit 
August  25,  200- 
Securities  and 
Washington,  DC 
a  copy  on  the 
or  declarant(s) 
specified  below 
affidavit  or.  in 
law,  by 

the  request.  Ani 
should  identify 
facts  or  law  that 
who  so  requests 
hearing,  if 
copy  of  any 
matter.  After 
application{s) 
filed  or  as 
and/or  permitte  i 


herf by  given  that  the 

has/have  been  made 
pursuant  to 
Act  and  rules 
er  the  Act.  All 
are  referred  to  the 
or  declaration(s)  for 
statements  of  the  proposed 
summarized  below.  The 
or  declaration(s)  and 
is/are  available  for 
through  the 
Branch  of  Public 


pel  sons 


re  evant  i 


St 


tie  I 


Hydro-Quebec, 


a:  id  : 


Hydro-Quebei 
Levesque  Blvd. 
H2Z  1A4  Canadk 
owned  by  the 
and  a  public-uti 
that  claims 
under  rule  10 
TransEnergie 
Notre-Dame 
Montreal,  Queb«  c 
Canadian 
U.S.  Ltd.  {"TEU$ 
corporation  and 
Company  (New 


Wl 


wishing  to 
request  a  hearing  on  the 
or  declaration(s) 
t  leir  views  in  writing  by 

,  to  the  Secretary, 
I  xchange  Commission, 
20549-0609,  and  serve 
applicant(s)  and/ 
the  address(es) 
Proof  of  service  (by 
case  of  an  attorney  at 
certificate)  should  be  filed  with 
request  for  hearing 
specifically  the  issues  of 
are  disputed.  A  person 
will  be  notified  of  any 
order  ed,  and  will  receive  a 
not:  ce  or  order  issued  in  the 
August  25,  2003,  the 
id/or  declaration(s] 
amended,  may  be  granted 
to  become  effective. 


,  as 


!t  al.  (70-10083) 

'HQ"),  75  Rene- 
(Vest,  Montreal,  Quebec 
a  corporation  wholly 
gc  vemment  of  Quebec 
ity  holding  company 
exei^ption  under  the  Act 
its  subsidiaries. 
Inc.  ("TEI"),  740  rue 
Ou^st,  Bureau  800, 

H3C  3X6  Canada,  a 
corpo^tion,  TransEnergie 
a  Delaware 
Cross-Sound  Cable 
iTork),  LLC  ("CSC  NY"). 


a  New  York  limited  liability  company, 
both  located  at  110  Turnpike  Road, 
Westborough,  MA  01581  (collectively, 
"Applicants")  have  filed  an  application 
under  sections  3(a)(1),  3(a)(5),  9(a)(2) 
and  10  of  the  Act  in  connection  with  a 
proposed  acquisition  of  interests  in  CSC 
NY  (the  "Transaction"). 

Applicants  request  an  order  under 
sections  9(a)(2)  and  10  of  the  Act 
authorizing  HQ,  through  TEI  and  TEUS 
to  acquire  interests  in  CSC  NY;  ^  an 
order  exempting  TEUS  from  registration 
under  section  3(a)(1);  and  an  order 
exempting  HQ  from  registration  under 
section  3(a)(5). 

I.  Background 

HQ  is  a  large  electric  utility  operating 
in  eastern  Canada.  HQ  owns  both  gas 
and  electric  systems.  The  company's 
overall  international  strategy  is  to 
become  a  multi-service  electric  and  gas 
utility  in  the  areas  where  it  operates. 

HQ  was  created  in  1944  by  the  Hydro- 
Quebec  Act  of  the  Parliament  of  Quebec. 
HQ's  common  stock  is  held  entirely  by 
the  Government  of  Quebec  ("GOQ"). 
Applicants  state  that  the  GOQ  plays  no 
role  in  day-to-day  management  of  HQ, 
but  it  appoints  the  18-member  board  of 
directors  of  the  company.  Of  these 
eighteen,  two  are  representatives  of  the 
GOQ,  one  is  also  the  chief  executive 
officer  of  HQ,  and  the  remaining  fifteen 
directors,  including  the  Chairman  of  the 
Board,  are  independent  directors.  The 
daily  affairs  of  HQ  are  managed  by  the 
Executive  Committee,  which  consists  of 
seven  members  appointed  by  the  Board 
of  Directors.  Of  those  seven,  five  are 
drawn  bom  the  ranks  of  the 
independent  directors.  The  Executive 
Committee,  in  turn,  appoints  the  senior 
corporate  officers. 

Piu^uant  to  the  Hydro-Quebec  Act, 
HQ  must  provide  quality  electric  service 
to  all  Quebec  customers  and  manage  its 
affairs  to  create  value  for  its  sole 
shareholder,  the  GOQ.  To  that  end, 
every  two  years,  HQ  submits  a  strategic 
plan  to  the  GOQ  for  approval.  This  plan 
discusses  whether  the  generation  will  be 
built  or  developed,  financial  targets  for 
profitability  of  the  major  business 
segments  (generation,  transmission  and 
distribution)  and  the  nature  and  amount 
of  investments  for  each  segment.  Upon 
GOQ  approval  of  the  plan,  the  utility's 
officers  (selected  by  the  Board  of 
Directors)  will  execute  the  plan. 
Applicants  note  that,  although  HQ  is 
wholly  owned  by  the  GOQ,  it  is 
required  by  the  Act  respecting  the  Regie 
de  I'energie  to  be  subject  to  the 
regulatory  jurisdiction  of  the  Quebec 


'  when  CSC  NY  commences  operations,  it  will  be 
a  public-utiUty  company  under  the  Act. 


Energy  Board,  an  independent  agency 
established  pursuant  to  the  Act 
respecting  the  Regie  de  I'energie  with 
respect  to  certain  matters  primarily 
related  to  transmission  and  distribution. 

HQ  has  six  functionally,  but  not 
legally,  separate  business  segnients; 
Transmission;  Distribution;  Generation; 
Construction;  Oil  and  Gas;  and 
Corporate  and  Other  Activities  (which 
includes  research  and  development  and 
corporate  and  financial  services).  HQ  is 
organized  along  these  functional  lines? 
but,  as  a  result  of  its  statutory  mandate, 
it  does  not  conduct  business  outside  of 
Quebec.  Instead,  all  of  its  non-Quebec 
activities  are  conducted  through 
intermediate  companies,  such  as  TEI. 

HQ's  Generation  segment  activities 
include  the  sale  of  surplus  electricity 
outside  of  Quebec  through  a  subsidiary, 
H.Q.  Energy  Marketing,  hic.  ("HQEM"), 
and  energy  trading  operations.  HQ 
exports  electrical  power  subject  to  the 
National  Energy  Board  Act  (Canada), 
which  requires  that  a  permit  or  license 
be  obtained  fi-om  the  National  Energy 
Board  of  Canada  (the  "National  Board") 
for  such  exports.  HQ  holds  two  permits, 
which  were  granted  by  the  National 
Board  in  December  1994  and  which 
authorize  HQ  to  export  annually,  for  a 
continuous  period  of  no  more  than  five 
years  for  any  single  contract,  up  to  30 
gigawatts  ("TWh")  of  interruptible 
energy  and  up  to  20  TWh  of  firm  energy 
to  the  United  States.  The  permits  cover 
a  16-year  period  fi-om  December  1,  1994 
to  December  31,  2010,  and  allow  HQ  to 
take  advantage  of  the  spot  market  in  the 
United  States.  Longer-term  export 
contracts  (more  than  five  years)  remain 
subject  to  the  prior  issuance  of  specific 
permits  or  licenses  by  the  National 
Board. 

On  April  8,  1999,  HQEM,  a  Quebec 
corporation  wholly  owned  by  HQ, 
obtained  two  permits  fi-om  the  National 
Board  to  enable  HQEM,  as  a  power 
marketer  outside  Quebec,  to  export  firm 
and  interruptible  energy  up  to  30  TWh 
aimually  to  the  United  States  from 
interconnections  located  in  other 
provinces,  under  contracts  with  a  term 
of  five  years  or  less.  The  permits  cover 
a  10-year  period  from  April  8, 1999  to 
April  7,  2009.  HQEM  buys,  sells  and 
trades  power  in  Canada  and  the  United 
States.  On  March  5,  2003,  HQEM 
obtained  a  renewal  of  its  permit  to 
export  natiiral  gas  to  the  United  States. 
This  permit  covers  a  2-year  period 
through  March  4,  2005. 

HQ  is  a  holding  company  under  the 
Act  by  reason  of  its  indirect  ownership 
interest  in  Gaz  Metropolitain,  Inc. 
("GMI"),  a  Canadian  corporation  and  a 
public-utility  holding  company  exempt 
from  registration  by  order  under  section 


Federal  Register /Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Notices 


46253 


3(a)(5)  of  the  Act.^  GMI  is  the  general 
partner  of  Gaz  Metropolitain  and 
Company,  Limited  Partnership 
("GMCLP"),  in  which  it  holds  a  77.4% 
interest.  Through  Northern  New 
England  Gas  Corporation,  a  public- 
utility  holding  company  exempt  from 
registration  under  section  3(a)(1)  of  the 
Act,  GMCLP  ovras  a  100%  ownership 
interest  in  Vermont  Gas  Systems,  Inc.,  a 
Vermont  gas  utility  company.  By  order 
of  the  Commission  dated  November  23, 
1994,  GMI  is  exempt  from  registration 
under  section  3(a)(5)  of  the  Act.^  The 
holding  companies  over  GMI  rely  upon 
'  rule  10(a)(2)  for  exemption  from 
registration.'' 

Noverco  also  owns  9.8%  of  Enbridge 
Inc.  ("Enbridge"),  a  Canadian  gas 
public-utility  company  that  wholly 
owns  St.  Lav«-ence  Gas  Company,  Inc. 
("St.  Lawrence  Gas"),  a  New  York 
public-utility  company.  HQ  thus  holds 
an  indirect,  economic  interest  in  St 
Lawrence  Gas  of  less  than  5%. 

HQ-'s  subsidiaries  also  have  an  active 
presence  in  the  United  States  gas  and 
electric  markets. ^  HQ  Energy  Services 
(U.S.)  Inc.  ("HQUS")  is  a  power 
marketing  subsidiary  of  HQ  that  was 
authorized  by  the  Federal  Energy 
Regulatory  Commission  (the  "FERC")  in 
November  1997  to  sell  electricity  at 
wholesale  within  the  United  States  at 
market-based  rates.  HQUS  does  not  own 
any  electric  generation  or  transmission 
facilities  within  the  meaning  of  the  Act 
in  North  America.  HQUS  buys 
electricity  from  HQ  for  resale  in  the 
United  States  and  is  an  active  trader  of 
power  in  the  New  York  Independent 
System  Operator  ("New  York  ISO"),  the 
New  England  Independent  System 
Operator  ("New  England  ISO")  and  the 
PJM  Interconnection,  organizations  in 
which  HQUS  is  a  member.^ 


2  HQ  owns  41.2%  of  the  share  capital  of  Noverco 
hic,  a  Canadian  corporation  that  holds  a  100% 
ownership  interest  in  GMI.  ~ 

3  Holding  Co.  Act  Release  No.  26170. 

*  Rule  10(a)  in  pertinent  part  provides  an 
exemption  for  a  holding  company  that  is  such 
"solely  by  reason  of  such  company  having  as  a 
subsidiary  any  company  which,  insofar  as  it  is 
*   *   *  a  holding  company,  is:  (2)  A  company 
exempted  as  a  holding  company  *   *   *  under 
subparagraph  |3(a)(S)  of  the  Act.)" 

^  HQ  is  a  voluntary  foreign  government  registrant 
of  the  Commission.  HQ  has  debt  securities 
registered  under  section  12(b)  of  the  Securities 
Exchange  Act  of  1934  and  files  an  Annual  Report 
on  Form  18-K. 

°  HQ  also  holds  an  indirect  ownership  Interest  in 
Bucksport  Energy  LLC  ("Bucksport  Energy"),  which 
owns  72.2%  of  a  qualifying  cogeneration  facility 
located  in  Bucksport,  Maine.  Energy  Holding,  Inc., 
a  wholly  owned  subsidiary  of  HQ,  owns  38.88%  of 
Bucksport  Energy's  membership  interests.  MEG 
Holding  US  Corporation  owns  the  remaining 
61.12%  interest.  MEG  Holding  US  Corporation  is 
wholly  owned  by  Multinational  Electricity  and  Gas 
Corporation,  which,  in  turn,  is  50%  owned  by  HQ. 


HQ's  transmission  activities  in  the 
United  States  are  held  through  an 
intermediate  entity,  TEI.  TEI,  a 
Canadian  corporation,  is  a  wholly 
owned  subsidiary  of  HQ,  with  which 
TEI  is  fully  consolidated.^  At  present, 
TEI  has  no  utility  or  non-utility 
businesses  in  the  United  States  except 
its  indirect  interest  in  the  Project 
described  below. 

TEUS,  currently  a  Delaware 
corporation,  is  owned  by  TEI.^ 
Applicants  state  that,  by  holding  TEUS 
through  a  conduit  such  as  TEI,  HQ  can 
satisfy  its  legal  mandate  of  conducting 
operations  solely  within  the  province  of 
Quebec. 

n.  The  Transaction 

A.  The  Project 

TEUS  and  UIL  Holdings  Corporation 
("UIL"i  a  Connecticut  public-utility 
holding  company  exempt  from 
registration  under  section  •3(a)(1)  of  the 
Act  by  rule  2,  have  formed  a  joint 
venture  for  the  construction,  financing  - 
and  ownership  of  a  new  merchant 
transmission  facility  between 
Connecticut  and  New  York  (the 
"Project"). 9  The  Project  consists  of  a  26- 
mile  high-voltage  direct-current 
transmission  cable  system  underneath 
the  Long  Island  Sound  that  will  connect 
the  electric  transmission  grids  of 
Coimecticut  and  Long  Island,  New  York, 
and  provide  additional  power  transfer 
capability  of  up  to  330  megawatts  in 
both  directions  between  New  Haven, 
Connecticut  and  Brookhaven/Shoreham, 
New  York. 

TEUS  has  obtained  approval  from  the 
FERC  to  sell  transmission  service  at 
negotiated  rates  that  reflect  the 
difference  between  generation  prices  in 
Coimecticut  and  Long  Island.  The 
Project  will  not  have  any  retail 
customers.  It  will  sell  only  rights  to 
transmission  capacity,  and  will  not  take 
tide  to,  or  sell,  electricity.  Its  sole 
customer  will  be  the  Long  Island 
Lighting  Company,  doing  business  as 


HQ  therefore  owns  49.9968%  of  the  Bucksport 
facility,  which  commenced  operations  in  January 
2001. 

'  TEI  does  not  publish  financial  statements 
separate  from  those  of  HQ. 

'At  present,  TEUS  is  a  Delaware  corporation.  A 
New  York  corporation,  TransEnergie  Newco.  Inc. 
("TEUS-NY")  has  been  authorized  to  be  formed  as 
a  wholly  owned  subsidiary  of  TEI.  Applicants  state 
that  all  necessary  corporate  approvals  have  been 
obtained  to  merge  TEUS  into  TEUS-NY  with  the 
latter  being  the  surviving  corporation.  Applicants 
state  that  upon  receipt  of  the  Commission's 
approval  and  following  the  filing  of  the  various 
certificates  of  merger,  TEUS-NY,  a  New  York 
corporation  will  hold  100%  of  the  Class  A 
membership  interest  in  CSC-NY  and  75%  of  the 
Class  B  membership  interest  in  CSC-NY. 

•The  sole  public-utility  subsidiary  company  of 
UIL  is  The  Unitvd  Illuminating  Company. 


LIPA.  LIPA  is  a  wholly  owned 
subsidiary  of  the  Long  Island  Power 
Authority,  which  is  a  corporate 
municipal  instrumentality  of  the  State 
of  New  York.  LIPA  provides  retail 
electric  service  to  Long  Island  residents 
and  has  entered  into  a  twenty-year 
contract  for  all  of  the  Project's  available 
transmission  capacity  rights. 

B.  Ownership  of  CSC  NY 

CSC  NY  has  undertaken  the 
construction,  financing  and  ownership 
of  the  Project,  and  holds  all  of  the 
Project's  assets.  As  noted  above,  upon 
the  commencement  of  operations,  CSC 
NY  will  be  an  electric  utility  company 
within  the  meaning  of  section  2(a)(3)  of 
the  Act. 

There  are  two  classes  of  membership 
interests  in  CSC  NY.  A  Class  A 
membership  interest  entitles  the  holder 
to  100%  of  the  voting  rights.  A  Class  B 
membership  interest  entitles  the  holder 
to  a  percentage  of  the  economic  benefits 
from  the  Project  and  no  voting  rights. 
"Economic  benefits"  consist  of  the  right 
to  income,  losses  and  any  gains  or  losses 
on  the  sale  of  the  project. 

TEUS  owns  all  of  tne  Class  A 
membership  interests  in  CSC  NY  (and 
thus  has  100%  of  the  voting  interests) 
and  75%  of  the  Class  B  membership 
interests  (which  entide  TEUS  to  75%  of 
the  economic  benefits).  United  Capital 
Investments,  Inc.  ("UCI"),  a  wholly 
owmed  subsidiary  of  United  Resources, 
Inc.,  a  non-regulated  business  imit  of 
UIL,  holds  the  remaining  25%  of  the 
Class  B  membership  interest  in  CSC  NY 
and  is  therefore  entiUed  to  25%  of  the 
economic  benefits  in  the  Project.  As  of 
February  28,  2003,  TEUS  and  UCI  had 
made  capital  contributions  of 
$29,250,750  and  $9,750,250, 
respectively,  for  thefr  respective 
membership  interests  in  the  Project. 

C.  Operating  and  Financing  Agreements 

Applicants  state  that,  upon 
commercial  operation  of  the  Project, 
both  day-to-day  and  long-term 
administration  of  the  Project  will  be 
exercised  according  to  the  following 
contracts  and  arrangements:  (i)  The 
Firm  Transmission  Capacity  Purchase 
Agreement  dated  August  2,  2000  and  as 
amended  from  time  to  time  between 
TEUS,  as  seller,  and  LIPA,  as  buyer  (the 
"LIPA  Off-Take  Agreement"),  and  Uie 
Assignment  and  Assumption  Agreement 
between  TEUS,  as  assignor  and  CSC  NY, 
as  assignee,  under  which  CSC  NY 
assumes  all  of  the  rights  and  obligations 
of  TEUS  under  the  LIPA  Off-take 
Agreement;  (ii)  the  Transmission 
System  Operation  and  Maintenance 
A^ement  dated  October  13,  2000  and 
as  amended  from  time  to  time  between 
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CSC  NY,  as  ov  mer  of  the  Project's  assets, 
and  TEUS,  as  iperator;  (iii)  the  Limited 
Liability  Company  Agreement  of  CSC 
NY,  effective  Qktober  13,  2000  and  as 
ai  lended  froni  time  to  time,  and  (iv)  the 
Project's  financing  documents. 

in.  Requested  Orders  and  Other 
Requests 

As  noted  ab<  )ve.  Applicants  request  an 
order  under  sections  9(a)(2)  and  10  of 
the  Act  author  izing  HQ,  through  TEI 
and  TEUS  to  a  :quire  interests  in  CSC 
NY.  In  additioi.  Applicants  request  an 
order  exemptii  ig  TEUS  from  registration 
under  section  J(a)(l)  of  the  Act.  TEUS 
states  that,  foil  owing  the  Transaction, 
both  it  and  CSC  NY  will  be 
predominantl}  intrastate  in  character 
and  carry  on  U  eir  business  substantially 
in  New  York,  t  ie  state  in  which  both 
will  be  organiaed.  HQ  requests  an  order 
imder  section  :  ((a)(5)  of  the  Act 
exempting  it  b  Dm  registration.  HQ  states 
that,  following  the  Transaction,  it  will 
continue  to  be  a  holding  company  that 
is  not,  and  der  ves  no  materiaJ  pjirt  of 
its  income,  dirjctly  or  indirectly,  from 
any  one  or  moi  e  subsidiary  companies 
which  are,  a  company  or  companies  the 
principal  busii  less  of  which  within  the 
United  States  i » that  of  a  public-utility 
company. 

Applicants  f  ulher  request  that  the 
Commission  look  through  TEI,  an 
intermediate  hplding  company,  for 
purposes  of  th<  analysis  under  section 
11(b)(2)  of  the  Act. 


sion.  by  the  Division  of 
pursuant  to 


For  the  Comm|ssi 
Investment  Man<  gement, 
delegated  author  ty. 
Margaret  H.  Md  arland. 
Deputy  Secretary , 
(FR  Doc.  03-1981 19  Filed  8-4-03;  8:45  am] 
aiUJNG  CODE  8010-  D1-P 


SECURITIES /^D  EXCHANGE 
COMMISSION  I 

[Release  No.  34-48244;  File  No.  SR-Amex- 
2003-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  American  $tock  Exchange  LLC  To 
Amend  Commentary  .02  of  Amex  Rule 
126<g)  to  Restrict  the  Crossing  of 
Agency  Orders  of  5,000  Shares  or 
More  To  Orders  for  the  Accounts  of 
Persons  Who  Are  Not  Brokers  or 
Dealers 


July  29,  2003. 

Piu^uant  to 
Securities 
("Act"),'  and 


Section  19(b)(1)  of  the 
Exch  ange  Act  of  1934 
Riile  19b-4  thereunder, 2 


'  15  U.S.C.  78s(b)  1). 
2  17  CFR  240.19t  } 


notice  is  hereby  given  that  on  May  19, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  wi\h  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

1.  Setf-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Commentary.  02  to  Amex  Rule  126(g) 
("Special  Rules"  under  "Precedence  of 
Bids  and  Offers")^  to  restrict  the 
crossing  of  agency  orders  of  5,000  shares 
or  more  to  orders  for  the  accounts  of 
persons  who  are  not  brokers  or  dealers. 
The  text  of  the  proposed  rule  change  is 
below.  Text  in  brackets  indicates 
material  to  be  deleted,  and  text  in  italics 
indicates  material  to  be  added. 


Rule  126(g) 

Commentary 

.02    When  a  member  has  an  order  to 
buy  and  an  order  to  sell  an  equivalent 
amount  of  the  same  security,  and  both 
orders  are  of  5,000  shares  or  more  and 
are  for  the  accounts  of  persons  who  are 
not  [members  or  member  organizations] 
brokers  or  dealers  (including,  all  U.S. 
registered  and  foreign  registered  brokers 
or  dealers),  the  member  may  "cross" 
those  orders  at  a  price  at  or  within  the 
prevailing  quotation.  The  member's  bid 
or  offer  shall  be  entitled  to  priority  at 
such  cross  price,  irrespective  of  pre- 
existing bids  or  offers  at  that  price.  The 
member  shall  follow  the  crossing 
procediues  of  Rule  151,  and  another 
member  may  trade  with  either  the  bid 
or  offer  side  of  the  cross  transaction 
only  to  provide  a  price  which  is  better 
than  the  cross  price  as  to  all  or  part  of 
such  bid  or  offer.  A  member  who  is 
providing  a  better  price  to  one  side  of 
the  cross  transaction  must  trade  with  all 
other  market  interest  having  priority  at 
that  price  before  trading  with  any  part 
of  the  cross  transaction.  No  member 
may  break  up  the  proposed  cross 
transaction,  in  whole  or  in  part,  at  the 
cross  price.  No  specialist  or  registered 
trader  may  effect  a  proprietary 
transaction  to  provide  price 
improvement  to  one  side  or  the  other  of 


^  The  Exchange  made  a  typographical  correction 
to  the  reference  of  Amex  Rule  126.  Telephone 
conversation  between  Michael  Cavalier.  Associate 
General  Counsel,  Amex,  and  Andy  Shipe,  Special 
Counsel,  Division  of  Market  Regulation, 
Commission,  on  July  16,  2003. 


a  cross  transaction  effected  pursuant  to 
this  Commentary  .02.  A  transaction 
effected  at  the  cross  price  in  reliance  on 
this  Commentary  .02  shall  be  printed  as 
"stopped  stock". 


n.  Self-Regulatory  Orgamzation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  nde  change.  The  text  of  these 
statements  may  be  examined  afthe 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's  . 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Anjex  Rule  126(g),  Commentary  .02 
provides  that  a  member  may  cross  an 
order  to  buy  and  an  order  to  sell  an 
equivalent  amoimt  of  the  same  security 
at  or  within  the  prevailing  quotation  if 
both  orders  are  for  5,000  shares  or  more, 
and  if  they  are  for  the  accounts  of  non- 
members  or  member  organizations. 
These  are  referred  to  as  "clean  agency 
crosses"  or  "agency  cross  transactions." 
A  member  is  not  permitted  to  break  up 
a  proposed  clean  agency  cross  at  the 
cross  price,  but  may  trade  with  the  bid 
or  offer  side  to  provide  price 
improvement  to  all  or  part  of  the  bid  or 
offer.  The  purpose  of  the  rule  is  to. 
permit  more  crosses  to  take  place  on  the 
Exchange  without  risk  of  being  "broken 
up"  at  the  cross  price  and  to  reduce  the 
amount  of  crossing  activity  lost  to 
regional  exchanges  or  the  third  market. 

In  addition,  because  these  crosses  are 
required  imder  Amex  Rule  151  to  be 
effected  at  the  minimum  price  variation, 
since  the  advent  of  decimal  pricing,  it 
is  possible  for  members  to  interfere  with 
a  cross  while  providing  price 
improvement  of  only  $.01  to  a  portion 
of  the  cross.  The  Commission  approved 
an  amendment  to  Amex  Rule  126(g), 
Commentary  .02  to  provide  that  orders 
of  5,000  shares  or  more  for  the  account 
of  a  non-member  organization  may  be 
crossed  at  a  price  at  or  within  the  bid 
or  offer  without  being  broken  up  by  a 
specialist  or  Registered  Trader  acting  as 
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principal.*  However,  the  Exchange 
believes  that  this  recent  change  to 
Commentary  .02  of  Amex  Rule  126(g) 
continues  to  put  orders  for  the  accounts 
of  non-member  brokers  and  dealers  in  a 
more  advantageous  position  than  Amex 
specialists  and  Registered  Traders,  but, 
more  importantly,  continues  to  put 
orders  for  the  accounts  of  non-member 
brokers  and  dealers  in  a  more 
advantageous  position  than  public 
customer  orders  represented  in  the 
trading  crowd  and  on  the  specialist's 
book  at  the  clean  agency  cross  price. 
This  is  because  such  non-member 
broker-dealer  orders  always  have 
priority  over  public  customer  (non- 
broker  or  dealer)  orders  at  the  clean 
agency  cross  price.  In  addition,  such 
orders  can  participate  in  a  clean  agency 
cross  even  though  an  Amex  specialist  or 
Registered  Trader  is  prohibited  from 
interacting  with  a  clean  agency  cross  to 
provide  price  improvement 

The  Exchange  believes  it  is 
appropriate  to  amend  Amex  Rule  126(g), 
Commentary  .02  to  limit  the  advantages 
offered  by  this  rule  to  public  customer 
orders  only,  and  not  to  orders  for  the 
accounts  of  brokers  or  dealers.  This 
change  will  prohibit  orders  for  the 
accoimts  of  brokers  and  dealers 
(including  all  U.S.  and  foreign 
registered  brokers  or  dealers)  from 
having  priority  over  existing  bids  and 
offers  and  from  engaging  in  crosses 
without  risk  of  being  broken  up  by  a 
specialist  and/ or  Registered  Trader  who 
wishes  to  trade  at  an  improved  price 
with  one  side  or  the  other  of  the  cross. 
The  Exchange  believes  this  change  will 
facilitate  the  efficient  crossing  of  public 
customer  orders  by  placing  non-member 
brokers  and  dealers  in  the  same  position 
as  member  brokers  and  dealers  with 
respect  to  crossing  procedures  under 
Commentary  .02  of  Amex  Rule  126(g). 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  ^  in  particular,  because  it  is 
designed  to  prevent  fraudulent  and 
manipidative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 


*  See  Sectirities  Exchange  Act  Release  No.  47345 
(February  11,  2003).  6S  FR  8316  (February  20, 
2003). 

5 15  U.S.C.  78f(bl. 

8 15  U.S.C.  78f(b)(5). 


general,  to  protect  investors  and  the 
public  interest,  and  is  not  designed  to 
permit  imfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act, 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjdng  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2003-47  and  should  be 
submitted  by  August  26,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-19823  Filed  8-4-03;  8:45  am] 

BILUNQ  COOE  8010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48253;  File  No.  SR-NASD- 
2003-115] 

Self  Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Proposed 
Rule  Change  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  the  Listing  and  Trading  of 
Industrial  15  Notes 

July  29,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  29, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  Nasdaq.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal  on  an  accelerated 
basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade 
Strategic  Return  Notes'  linked  to  the 
Industrial  15  Index  ("Notes")  issued  by 
Merrill  Lynch  &  Co.,  Inc.  ("Merrill 
Lynch"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  .discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 


'17CFR200.30-3(a)(12). 
» 15  U.S.C  7es(b)(l). 
»17CFR240.19b-4. 
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and  C  below,  o  'the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  tie  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  prop  )ses  to  list  and  trade 
notes,  the  retur  n  on  which  is  based 
upon  the  fifteen  highest  dividend 
yielding  stocks  from  a  group  of  certain 
stocks  in  Stand  ird  &  Poor's  ("S&P") 
Industrial  Index  '  fropi  year  to  year  that 
meet  the  additi  snal  criteria  set  forth 
below  ("Industrial  15  hidex"  or 
"Index")." 

Under  NASdRule  4420(f),  Nasdaq 
may  approve  fc  r  listing  and  trading 
innovative  seci  rities  which  cannot  be 
readily  categori  zed  under  traditional 
listing  guidelin  ss.^  Nasdaq  proposes  to 
list  for  trading  i  he  Notes  under  NASD 
Rule  4420(f).  N  isdaq  represents  that  the 
Industrial  15  Index  is  to  be  determined, 
calculated  and  naintained  solely  by  the 
American  Stocl :  Exchange  LLC 
("Amex").fi 

The  Notes  wi  1  initially  be  subject  to 
Nasdaq's  listing  criteria  for  other 
securities  unde  •  NASD  Rule  4420(f). 
Specifically,  ur  der  NASD  Rule 
4420(f)(1):  7 

(A)  The  issuer  i  hall  have  assets  in  excess 
of  StOO  million  aj  id  stockholders'  equity  of 
at  least  SIO  millic  n.  In  the  case  of  an  issuer 
which  is  unable  t  >  satisfy  the  income  criteria 
set  forth  in  paragi  aph  (a)(1),  Nasdaq  generally 


'5C3 


3  The  S&P  Industrial 
5U0  Index  consist!  n 
stocks  of  the  S&P 
calculated  by  startir  ; 
then  excluding  financial 
stocks. 

2003 


;  II  c 


■*  As  of  June  24. 
comprising  the  Indi^trial 
Abtiott  Laboratories: 
Busch  Companies 
Company:  The  ClorAx 
Inc.;  Colgate-Palmoljve 
Co.:  IngersoU-Rand 
Controls,  Inc.;  Paycllex 
Haas  Company;  Sch  iring- 
Wm.  Wrigley  jr.  Cot  ipany. 

The  portfolio  of 
highest  dividend  yic  Iding 
certain  stocks  in  the|S&P 
year  and  Nasdaq  re[ 
have  any  discretion 

5  See  Securities 
(September  29,  1993 
1993). 

*  Subject  to  the  cri 
supplement  regari 
Nasdaq  represents 
regarding  changes 
reconstitutions  and 
the  multipliers  of 

'  Nasdaq  represcn  s 
Notes  satisfy  the.se 
t)etween  Sapna  C 
Market  Regulation, 
Nachmann.  Senior 
Counsel.  Nasdaq,  on 


itc 


Fth^ 


Index  is  a  subset  of  the  S&P 
of  the  largest  400  industrial 
The  S&T  Industrial  Index  is 
with  the  S&P  500  Index  and 
.  utility  and  transportation 


the  portfolio  of  securities 
1 5  Index  are  as  follows: 
Albertson's,  Inc.:  Anheuser- 
Bristol-Myers  Squibb 
Company:  ConAgra  Foods. 
Company:  Emerson  Electric 
( k)mpany  Limited:  Johnson 
Inc.;  Pfizer,  Inc.;  Rohm  and 
Plough  Corporation;  and 
I. 
securities  will  include  the  fifteen 
stocks  from  a  group  of 
Industrial  Index  for  that 
(Resents  that  the  Amex  will  not 
n  the  selection  process. 

Act  Release  No.  32988 
:  58  FR  52124  (October  6, 


xdii  g 
tiati 


eria  in  the  prospectus 
the  construction  of  the  Index, 
the  Amex  has  sole  discretion 
the  Index  due  to  annual 
djustments  to  the  Index  and 
individual  components. 
that  Merrill  Lynch  and  the 
ting  criteria.  Telephone  call 
',  Attorney.  Division  of 
( bmmission,  and  )ohn 
/  Homey,  Office  of  the  General 
July  29,  2003, 


Pi  tel. 


will  require  the  issuer  to  have  the  following: 
(i)  Assets  in  excess  of  S200  million  and 
stockholders'  equity  of  at  least  SIO  million: 
or  (ii)  assets  in  excess  of  $100  million  and 
stockholders'  equity  of  at  least  $20  million; 

(B)  There  must  be  a  minunum  of  400 
holders  of  the  security,  provided,  however, 
that  if  the  instrument  is  traded  in  $1,000 
denominations,  there  must  be  a  minimum  of 
100  holders; 

.  (C)  For  equity  securities  designated 
pursuant  to  this  paragraph,  there  must  be  a 
minimum  public  distribution  of  1,000,000 
trading  units; 

(D)  The  aggregate  market  value/principal 
amount  of  the  security  will  be  at  least  $4 
million. 

In  addition,  Nasdaq  represents  that 
Merrill  Lynch  satisfies  the  listed 
marketplace  requirement  set  forth  in 
NASD  Rule  4420(f)(2).8  Lastly,  pursuant 
to  NASD  Rule  4420(f)(3),  prior  to  the 
commencement  of  trading  of  the  Notes, 
Nasdaq  will  distribute  a  circular  to 
members  providing  guidance  regarding 
compliance  responsibilities  and 
requirements,  including  suitability 
recommendations,  and  highlighting  the 
special  risks  and  characteristics  of  the 
Notes.  In  particular,  Nasdaq  will  advise 
members  recommending  a  transaction 
in  the  Notes  to:  (1)  Determine  that  such 
transaction  is  suitable  for  the  customer; 
and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics  of,  and  is  able 
to  bear  the  financial  risks  of,  such 
transaction. 

The  Notes  will  be  subject  to  Nasdaq's 
continued  listing  criterion  for  other 
securities  pursuant  to  NASD  Rule 
4450(c).  Under  this  criterion,  the 
aggregate  market  vdlue  or  principal 
amount  of  publicly-held  units  must  be 
at  least  $1  million.  The  Notes  also  must 
have  at  least  two  registered  and  active 
market  makers  as  required  by  NASD 
Rule  4310(c)(1).  Nasdaq  will  also 
prohibit  the  continued  listing  of  the 
Notes  if  Merrill  Lynch  is  not  able  to 
meet  its  obligations  on  the  Notes.^ 

The  Notes  are  a  series  of  senior  non- 
convertible  debt  securities  of  Merrill 
Lynch  that  provide  for  a  single  payment 
at  maturity.  The  Notes  will  have  a  term 
of  not  less  than  one,  nor  more  than  ten, 
years.  The  Notes  will  entitle  the  owner 
at  maturity  to  receive  an  amount  based 


«  NAStTRule  4420(f)(2)  requires  issuers  of 
securities  designated  pursuant  to  this  paragraph  to 
be  listed  on  Nasdaq  or  the  New  York  Stock 
Exchange  ("NYSE")  or  be  an  affiliate  of  a  company 
listed  on  The  Nasdaq  National  Market  or  the  NYSE; 
provided,  however,  that  the  provisions  of  Rule  4450 
will  be  applied  to  sovereign  issuers  of  "other" 
securities  on  a  case-by-case  basis. 

^Telephone  call  t)etween  Sapna  C  Patel, 
Attorney,  Division  of  Market  Regulation, 
Commission,  and  John  Nachmann,  Senior  Attorney, 
Office  of  the  General  Counsel,  Nasdaq,  on  July  29, 
2003. 


upon  the  percentage  change  between  the 
"Starting  Index  Value"  and  the  "Ending 
Index  Value"  (the  "Redemption 
Amount").  The  "Starting  Index  Value" 
is  the  value  of  the  Industrial  15  Index 
on  the  date  on  which  Merrill  Lynch 
prices  the  Notes  for  the  initial  sale  to  the 
public.  The  "Ending  Index  Value"  is  the 
value  of  the  Industrial  15  Index  over  a 
period  shortly  prior  to  the  expiration  of 
the  Notes.  The  Ending  Index  Value  will 
be  used  in  calculating  the  amount 
owners  will  receive  upon  maturity.  The 
Notes  may  not  tiave  a  minimum 
principal  amount  that  will  be  repaid 
and,  accordingly,  payments  on  the 
Notes  prior  to  or  at  maturity  may  be  less 
than  the  original  issue  price  of  the 
Notes.  During  the  designated  month 
each  year,  the  investors  may  have  the 
right  to  require  Merrill  Lynch  to 
repurchase  the  Notes  at  a  redemption 
amount  based  on  the  value  of  the 
Industrial  15  Index  at  such  repurchase 
date.  The  Notes  are  not  callable  by 
Merrill  Lynch. 

The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security  or 
any  other  ownership  right  or  interest  in 
the  portfolio  securities,  although  the 
return  on  the  investment  is  based  on  the 
aggregate  portfolio  value  of  the 
Industrial  15  Index  securities. 

The  Industrial  15  Index  will  consist  of 
the  a  portfolio  of  the  fifteen  qualifying 
stocks  ("Qualifying  Stocks")  with  the 
highest  dividend  yields  at  the  time  of 
initial  composition  or  any  reconstitution 
of  the  Industrial  15  Index.  Qualifying 
Stocks  are  those  stocks  from  the  S&P 
Industrial  Index  that  are  (1)  In  the  top 
75%  of  the  Index,  as  measured  by 
market  capitalization  after  elimination 
of  stocks  included  in  the  Dow  Jones 
Industrial  Average  ("DJIA"),  and  (2) 
have  an  S&P  Common  Stock  Ranking  of 
A  or  A+. 

Components  of  the  Industrial  15 
Index  approved  pursuant  to  this  filing 
will  meet  the  following  criteria:  (1)  A 
minimum  market  value  of  at  least  $75 
million,  except  that  up  to  10%  of  the 
component  securities  in  the  Industrial 
15  Index  may  have  a  minimum  market 
value  of  $50  million;  (2)  average 
monthly  trading  volume  in  the  last  six 
months  of  not  less  than  1,000,000 
shares,  except  that  up  to  10%  of  the 
component  securities  in  the  Industrial 
15  Index  may  have  an  average  monthly 
trading  volume  of  500,000  shares  or       ' 
more  in  the  last  six  months;  (3)  90%  of 
the  Industrial  15  Index's  numerical 
value  and  at  least  80%  of  the  total 
number  of  component  securities  will 
meet  the  then  current  criteria  for 
standardized  option  trading  set  forth  in 
Amex  Rule  915;  and  (4)  all  component 
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stocks  will  either  be  listed  on  the  Amex, 
the  NYSE,  or  traded  through  the 
facilities  of  Nasdaq  and  reported 
National  Market  System  securities. 

As  of  July  9,  2003,  Nasdaq  represents 
that  the  market  capitalization  of  the 
portfolio  of  securities  representing  the 
Industrial  15  Index  ranged  from  a  high 
of  $258.6  billion  to  a  low  of  $6.7  billion. 
The  average  monthly  trading  volume  for 
the  last  six  months,  as  of  the  same  date, 
ranged  ft'om  a  high  of  20.2  million 
shares  to  a  low  of  0.6  million  shares. 
Moreover,  as  of  July  29,  2003,  Nasdaq 
represents  that  all  of  the  components 
comprising  the  portfolio  of  securities 
representing  the  Industrial  15  Index 
were  eligible  for  standardized  options 
trading  pursuant  to  Amex  Rule  915. 

The  value  of  the  Industrial  15  Index 
at  any  time  will  equal:  (1)  The  sum  of 
the  products  of  the  current  market  price 
for  each  stock  underlying  the  Industrial 
15  Index  and  the  applicable  share 
multiplier,'"  plus  (2)  an  amount 
reflecting  current  calendar  quarter 
dividends,  and  less  (3)  a  pro  rata  portion 
of  the  annual  index  adjustment  factor." 
Nasdaq  represents  that  current  quarter 
dividends  for  any  day  will  be 
determined  by  the  Amex  and  will  equal 
the  sum  of  each  dividend  paid  by  the 
issuer  on  one  share  of  stock  underlying 
the  Industrial  15  Index  during  the 
current  calendar  quarter  multiplied  by 
the  share  multiplier  applicable  to  such 
stock  on  the  ex-dividend  date. 

Nasdaq  represents  that,  as  of  the  first 
day  of  the  start  of  each  calendar  quarter, 
the  Amex  will  allocate  the  current 
quarter  dividends  as  of  the  end  of  the 
immediately  preceding  calendar  quarter 
to  each  then  outstanding  components  of 
the  Industrial  15  Index.  The  amount  of 
the  current  quarter  dividends  allocated 
to  each  stock  will  equal  the  percentage 
of  the  value  of  such  stock  contained  in 
the  portfolio  of  securities  comprising 
the  Industrial  15  Index  relative  to  the 
value  of  the  entire  portfolio  based  on  the 
closing  market  price  of  such  stock  on 
the  last  day  in  the  immediately 
preceding  calendar  quarter.  The  share 
multiplier  of  each  stock  will  be 
increased  to  reflect  the  number  of 
shares,  or  portion  of  a  share,  that  the 


■"The  multiplier  indicates  the  numl)er  of  shares 
(or  fraction  of  one  share)  of  a  security,  given  its 
market  price  on  an  exchange  or  Nasdaq,  to  be 
included  in  the  calculation  of  the  porifolio. 

"  At  the  end  of  each  day,  the  Industrial  15  Index 
will  be  reduced  by  a  pro  rata  portion  of  the  annual 
index  adjustment  factor,  1.5%  [i.e..  1.5%/365  days 
=  0.0041%  daily).  This  reduction  to  the  value  of  the 
Index  will  reduce  the  total  return  to  investors  upon 
redeeming  the  Notes  at  maturity.  An  explanation  of 
this  deduction  will  be  included  in  any  marketing 
materials,  fact  sheets,  or  any  other  materials 
circulated  to  investors  regarding  the  trading  of  this 
product. 


amount  of  the  current  quarter  dividendL 
allocated  to  each  stock  can  purchase  of^ 
each  stock  based  on  the  closing  market 
price  on  the  last  day  in  the  immediate 
preceding  calendar  quarter. 

Nasdaq  represents  that,  as  of  the  close 
of  business  on  each  anniversary  date 
(June  26th  of  each  year,  which  is  the 
anniversary  of  the  date  the  Industrial  15 
Index  was  originally  calculated  and 
disseminated)  through  the  applicable 
anniversary  date  in  the  year  preceding 
the  maturity  of  the  Notes,  the  portfolio 
of  secimties  comprising  the  Industrial 
1 5  Index  will  be  reconstituted  by  the 
Amex  so  as  to  include  the  fifteen 
Qualifying  Stocks  in  the  S&P  Industrial 
Index  having  the  highest  dividend  yield 
on  the  second  scheduled  index  business 
day  prior  to  the  applicable  anniversary 
date.  Nasdaq  also  represents  that  the 
Amex  will  aimounce  such  changes  to 
investors  at  least  one  day  prior  to  the 
anniversary  date.'^ 

The  portfolio  will  be  reconstituted 
and  rebalanced  on  the  anniversary  date 
so  that  each  stock  in  the  Industrial  15 
Index  will  represent  6.67%  of  the  value 
of  the  Industrial  15  Index.  To  effectuate 
this,  Nasdaq  represents  that  the  share 
multiplier  for  each  new  stock  will  be 
determined  by  the  Amex  and  will 
indicate  the  number  of  shares  or 
fractional  portion  thereof  of  each  new 
stock,  given  the  closing  market  price  of 
such  new  stock  on  the  anniversary  date, 
so  that  each  new  stock  represents  an 
equal  percentage  of  the  Industrial  15 
Index  value  at  the  close  of  business  on 
such  anniversary  date.  For  example,  if 
the  Industrial  15  Index  value  at  the 
close  of  business  on  an  anniversary  date 
was  150,  then  each  of  the  fifteen  new 
stocks  comprising  the  Industrial  15 
Index  would  be  allocated  a  portion  of 
the  value  of  the  Index  equal  to  10,  and 
if  the  closing  market  price  of  one  such 
new  stock  on  the  anniversary  date  was 
20,  the  applicable  share  multiplier 
would  be  0.5.  Conversely,  if  the 
Industrial  15  Index  value  was  60,  then 
each  of  the  fifteen  new  stocks 
comprising  the  Industrial  15  Index 
would  be  allocated  a  portion  of  the 
value  of  the  Industrial  15  Index  equal  to 
4,  and  if  the  closing  market  price  of  one 
such  new  stock  on  the  anniversary  was 
20,  the  applicable  share  multiplier 
would  be  0.2.  The  last  anniversary  date 
on  which  such  reconstitution  will  occur 
will  be  the  anniversary  date  in  the  year 
preceding  the  maturity  of  the  Notes.  As 
noted  above,  investors  will  receive 
information  on  the  new  portfolio  of 


securities  comprising  the  Industrial  15 
Index  at  least  one  day  prior  to  each 
anniversary  date. 

The  multiplier  of  each  component 
stock  in  the  Industrial  15  Index  will 
remain  fixed  unless  adjusted  for 
quarterly  dividend  adjustments,  annual 
reconstitutions  or  certain  corporate 
events,  such  as  payment  of  a  dividend 
other  than  an  ordinary  cash  dividend,  a 
distribution  of  stock  of  another  issuer  to 
its  shareholders, '■*  stock  split,  reverse 
stock  split,  and  reorganization. 

The  multiplier  of  each  component 
stock  may  be  adjusted,  if  necessary,  in 
the  event  of  a  merger,  consolidation, 
dissolution  or  liquidation  of  an  issuer  or 
in  certain  other  events  such  as  the 
distribution  of  property  by  an  issuer  to 
shareholders.  If  the  issuer  of  a  stock 
included  in  the  Industrial  15  Index  were 
to  no  longer  exist,  whether  by  reason  of 
a  merger,  acquisition  or  similar  type  of 
corporate  transaction,  a  value  equal  to 
the  stock's  final  value  will  be  assigned 
to  the  stock  for  the  purpose  of 
calculating  the  Industrial  15  Index  value 
prior  to  the  subsequent  anniversary 
date.  For  example,  if  a  company 
included  in  the  Industrial  15  Index  were 
acquired  by  another  company,  a  value 
will  be  assigned  to  the  company's  stock 
equal  to  the  value  per  share  at  the  time 
the  acquisition  occurred.  If  the  issuer  of 
stock  included  in  the  Industrial  15 
Index  is  in  the  process  of  liquidation  or 
subject  to  a  baiikruptcy  proceeding, 
insolvency,  or  other  similar 
adjudication,  such  security  will 
continue  to  be  included  in  the  Industrial 
15  Index  so  long  as  a  market  price  for 
such  security  is  available  or  imtil  the 
subsequent  anniversary  date.  If  a  market 
price  is  no  longer  available  for  an 
Industrial  15  Index  stock  due  to 
circumstances  including  but  not  limited 
to,  liquidation,  bankruptc)',  insolvency, 
or  any  other  similar  proceeding,  then 
the  security  will  be  assigned  a  value  of 
zero  when  calculating  the  Industrial  15 
Index  for  so  long  as  no  market  price 
exists  for  that  security  or  until  the 
subsequent  anniversary  date.  If  the  stock 
remains  in  the  Industrial  15  Index,  the 
multiplier  of  that  security  in  the 
Industrial  15  Index  may  be  adjusted  to 
maintain  the  component's  relative 
weight  in  the  Industrial  15  Index  at  the 
level  immediately  prior  to  the  corporate 
action.  In  all  cases,  the  multiplier  will 


■2  Nasdaq  represents  that  the  Amex  will  publish 
a  notice  to  advise  investors  of  changes  to  the 
securities  underlying  the  Industrial  15  Index  if  any 
such  changes  are  made  following  an  annual 
reconstitution. 


"  If  the  issuer  of  a  component  security  in  the 
Industrial  15  Index  issues  to  all  of  its  shareholders 
publicly  traded  stock  of  another  issuer,  such  new 
securities  will  be  added  to  the  portfolio  comprising 
the  Industrial  15  Index  until  the  sul>sequent 
anniversary  date.  The  multiplier  for  the  new 
component  will  equal  the  product  of  the  original 
issuer's  multiplier  and  the  number  of  shares  of  the 
new  component  issued  with  respect  to  one  share  of 
the  original  issuer. 
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be  adjusted,  if  necessary,  to  ensiire 
Industrial  15  ndex  continuity. 

Nasdaq  rep  -esents  that  the  Amex  will 
calculate  the  Industrial  15  Index  and, 
similar  to  othfer  stock  index  values 
published  by  he  Amex,  the  value  of  the 
Index  will  be  palculated  continuously 
and  disseminited  every  fifteen  seconds 
over  the  Cons  )lidated  Tape 
Association's  SJetwork  B.'*  The  Index 
value  will  eqx  al  the  sum  of  the  products 
of  the  most  recently  available  market 
prices  and  thd  applicable  multipliers  for 
the  componer  t  securities. 

Since  the  N  )tes  will  be  deemed  equity 
securities  for  the  purpose  of  Rule 
4420(f),  the  NiVSD  and  Nasdaq's  existing 
equity  trading  rules  will  apply  to  the 
Notes.  First,  p  irsuant  to  Rule  2310  and 
IM-2310-2,  members  must  have 
reasonable  gro  unds  for  believing  that  a 
recommendati  on  to  a  customer 
regarding  the  |  »urchase,  sale  or  exchange 
of  any  security  is  suitable  for  such 
customer  upon  the  basis  of  the  facts,  if 
any,  disclosed  by  such  customer  as  to 
his  other  seciu  ity  holdings  and  as  to  his 
financial  situation  and  needs. ^'^  In 
addition,  Nasdaq  will  distribute  a 
circular  to  adv  ise  members 
recommendinj  a  transaction  in  the 
Notes  to,  amor  g  other  things,  have  a 
reasonable  basis  for  believing  that  the 
customer  can  Evaluate  the  special 
characteristics  of,  and  is  able  to  bear  the 
financial  risks  af,  such  transaction. 
Furthermore,  t  le  Notes  will  be  subject 
to  the  equity  margin  rules.  Lastly,  the 
regular  equity  trading  hours  of  9:30  am 
to  4:00  pm  wil  apply  to  transactions  in 
the  Notes. 

Nasdaq  represents  that  NASD's 
surveillance  pi  ocedures  are  adequate  to 
properly  monil  or  the  trading  of  the 
Notes.  Specifically,  NASD  will  rely  on 
its  current  surv(eillance  procedures 
governing  equity  securities,  and  will 
include  additic  nal  monitoring  on  key 
pricing  dates. 

2.  Statutory  Bai  ;is 

Nasdaq  belieji^es 
rule  change  is 


that  the  proposed 
donsistent  with  the 


I  prth: 


Icji: 


.Olfii 


'♦Nasdaq  will  _ 
the  Notes  if  the  Amp 
the  Industrial  15 
index  value  is  not 
during  calculation 
Sapoa  C.  Patel.  Attdmey 
Regulation,  Commifsion 
Senior  Attorney 
Nasdaq,  on  July  29 

"Rule  2310(b) 
reasonable  efforts  t< 
a  customer's  financ  al 
status,  the  customei  's 
such  other  informal 
reasonable  by  such 
representative  in  mi 
customer. 


ibit  the  continued  listing  of 
X  discontinues  publication  of 
ex  and  a  successor  index  or 
sseminated  every  15  seconds 
( lays.  Telephone  call  between 
Division  of  Market 
and  John  Nachmann. 
ce  of  the  General  Counsel, 
2003. 
re  quires  members  to  make 

obtain  information  concerning 
■  status,  a  customer's  tax 
investment  objectives,  and 
on  used  or  considered  to  be 
nember  or  registered 
king  recommendations  to  the 


{^visions  of  Section  15A  of  the  Act,'^ 
in  general,  and  with  Section  15A(b)(6) 
of  the  Act,'^  in  particular,  in  that  the 
proposal  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  lo  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and.  in  general,  to  protect  investors  and 
the  public  interest.  Specifically,  the 
proposed  rule  change  will  provide 
investors  with  another  investment 
vehicle  based  on  an  index  of  the  fifteen 
highest  dividend  yielding  stocks  from  a 
group  of  certciin  stocks  in  the  S&P 
Industrial  Index. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjdng  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2003-115  and  should  be 
submitted  by  August  26.  2003. 


rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  15A{b)(6)  of  die  Act.'e  The 
Commission  notes  that  it  has  previously 
approved  the  listing  of  Industrial  15 
Index  notes  on  the  Amex.^^ 
Furthermore,  the  Commission  finds  that 
this  proposal  is  similar  to  several  other 
approved  instruments  currently  listed 
and  traded  on  the  Amex  and  the 
NYSE.20  Accordingly,  the  Commission 
finds  that  the  listing  and  trading  of  the 
Notes  on  Nasdaq  is  consistent  with  the 
Act  and  will  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  setthng, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  Section  15A{b)(6)  of  the 
Act.  21 

The  Notes  are  not  leveraged 
instruments;  however,  their  price  will 
still  be  derived  and  based  upon  the 


'"IS  U.S.C  780-3. 

"  15  U.S.C.  78o-3(b)(6). 


"15  U.S.C.  78o-3(b)(6). 

'»See  Securities  Exchange  Act  Release  No.  44437 
(June  18,  2001)  66  FR  33585  (June  22.  2001) 
(accelerated  approval  for  listing  and  trading  of 
Industrial  15  Index  on  the  Amex). 

2°  See  Securities  Exchange  Act  Release  Nos. 
44342  (May  23,  2001),  66  FR  29613  (May  31,  2001) 
(accelerated  approval  order  for  the  listing  and 
trading  of  Select  Ten  Notes);  42582  (March  27, 
2000).  65  FR  17685  (April  4,  2000)  (accelerated 
approval  order  for  the  listing  and  trading  of  notes 
linked  to  a  basket  of  no  more  than  twenty  equity 
securities)  (File  No.  SR-Amex-99-42);  41546  (June 
22.  1999),  64  FR  35222  (June  30,  1999)  (accelerated 
approval  order  for  the  listing  and  trading  of  notes 
linked  to  a  narrow  baked  index  with  a  non-principal 
protected  put  option)  (File  No.  SR-Amex-99-15); 
39402  (December  4,  1997),  62  FR  65459  (December 
12, 1997)  (notice  of  immediate  effectiveness  for  the 
listing  and  trading  non-principal  protected 
commodity  preferred  securities  linked  to  certain 
commodities  indices)  (File  No.  SR-Araex-97-47): 
37533  (August  7,  1996),  61  FR  42075  (August  13. 
1996}  (accelerated  approval  order  for  the  listing  and 
trading  of  the  Top  Ten  Yield  Market  Index  Target 
Term  Securities  ("MITTS"))  (File  No.  SR-Amex-96- 
28);  33495  (January  19,  1994).  59  FR  3883  (January 
27. 1994)  (accelerated  approval  order  for  the  listing 
and  trading  of  Stock  Upside  Note  Securities)  (File 
No.  SR-Amex-93-40);  32840  (September  2,  1993), 
58  FR  47485  (September  9, 1993)  (accelerated 
approval  order  for  the  listing  and  trading  of  MITTS 
on  the  NYSE)  (File  No.  SR-NYSE-93-31);  and 
32343  (May  20.  1993).  58  FR  30833  (May  27,  1993) 
(accelerated  approval  order  for  the  listing  and 
trading  of  non-principal  protected  notes  linked  to 
a  single  equity  security)  (File  No.  SR-Amex-92-42). 

^'  15  U.S.C.  78o-3(b)(6).  In  approving  this  njle. 
the  Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 
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underlying  linked  security. 
Accordingly,  the  level  of  risk  involved 
in  the  purchase  or  sale  of  the  Notes  is 
similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock.  Nonetheless,  because  the  final 
rate  of  return  of  the  Notes  is  derivatively 
priced,  based  on  the  performance  of  a 
portfolio  of  securities,  and  the 
components  of  the  Industrial  15  Index 
are  more  likely  to  change  each  year, 
over  the  term  of  the  Notes,  than 
products  previously  issued,  there  are 
several  issues  regarding  the  trading  of 
this  type  of  product. 

The  Commission  notes  that  Nasdaq's 
rules  and  procedures  that  address  the 
special  concerns  attendant  to  the  trading 
of  hybrid  securities  will  be  applicable  to 
the  Notes.  In  particular,  by  imposing  the 
hybrid  listing  standards  and  the 
suitability,  disclosure,  and  compliance 
requirements  noted  above,  the 
Commission  believes  that  Nasdaq  has 
addressed  adequately  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  Notes.  Moreover, 
Nasdaq  will  distribute  a  circular  to  its 
membership  calling  attention  to  the 
specific  risks  associated  with  the  Notes. 

In  approving  the  product,  the 
Commission  recognizes  that  the 
components  are  likely  to  change  each 
year  over  the  life  of  the  product. 
Nevertheless,  the  Commission  believes 
that  this  is  acceptable  because  the  Amex 
has  clearly  stated  the  guidelines  and 
formula  for  replacing  components  firom 
a  specific  group  of  well-known  and 
highly  capitalized  securities.  Each  year, 
as  noted  above,  the  portfolio  of 
securities  comprising  the  Industrial  15 
Index  will  represent  the  fifteen  highest 
dividend  yielding  Qualifying  Stocks  in 
the  S&P  Industrial  Index.  Nasdaq 
represents  that  the  Amex  will  do  the 
calculation  for  replacements  based  on  a 
set  formula  to  determine  which  of  the 
S&P  Industrial  Index  securities  will  be 
in  the  Index  for  the  following  year.  The 
Commission  believes  that  within  these 
confines  the  potential  frequent  changes 
in  the  components  of  the  Industrial  15 
Index  are  reasonable  and  will  meet  the 
expectation  of  investors. 

In  addition,  the  Commission  notes 
that  the  Notes'are  non-principal 
protected.  The  Notes  may  not  have  a 
minimum  principal  amount  that  will  be 
repaid,  and  payments  on  the  Notes  prior 
to  or  at  maturity  may  be  less  than  their 
original  issue  price.  The  Commission 
also  recognizes  that  during  the 
designated  month,  investors  may 
require  the  issuer  to  repurchase  tha 
Notes  at  a  redemption  amount  based  on 
the  value  of  the  Industrial  15  Index  at 
such  repurchase  date. 


The  Commission  notes  that  the  Notes 
are  dependent  upon  the  individual 
credit  of  the  issuer,  Merrill  Lynch.  To 
some  extent,  this  credit  risk  is 
minimized  by  Nasdaq's  listing  standards 
in  NASD  Rules  4420(f)(1)  and  4420(f)(2), 
which  provide  that  only  issuers 
satisfying  substantial  asset  and  equity 
requirements  may  issue  securities  such 
as  the  Notes.  In  addition,  Nasdaq's 
hybrid  listing  standards  further  require 
that  the  Notes  have  at  least  $4  million 
in  market  value.^^  In  any  event, 
financial  information  regarding  Merrill 
Lynch,  in  addition  to  the  information  on 
the  issuers  of  the  underlying  securities 
comprising  the  Industrial  1 5  Index,  will 
be  publicly  available.^^ 

"The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 
providing  a  hedge  for  the  issuer  will 
incur  position  exposure.  As  discussed 
in  the  prior  approval  orders  for  similar 
instruments  (e.g.,  the  Select  Ten  Notes 
and  the  Industrial  15  Notes  for  the 
Amex),  the  Commission  believes  this 
concern  is  minimal  given  the  size  of  the 
Notes  issuance  in  relation  to  the  net 
worth  of  Merrill  Lynch. 

The  Commission  also  believes  that  the 
listing  and  trading  of  the  Notes  should 
not  imduly  impact  the  market  for  the 
underlying  securities  comprising  the 
Industrial  15  Index.  First,  the 
underlying  securities  comprising  the 
S&P  Industrial  Index,  fi-om  which  the 
Industrial  15  Index  components  are 
selected,  are  well-capitalized,  highly 
liquid  stocks.  Second,  because  all  of  the 
components  of  the  Industrial  15  Index 
will  be  equally  weighted,  initially  and 
immediately  following  each  annual 
reconstitution  of  the  Industrial  15  Index, 
no  single  stock  or  group  of  stocks  will 
likely  dominate  the  Industrial  15  Index. 
Finally,  the  issuers  of  the  underlying 
securities  comprising  the  Industrial  15 
Index  are  subject  to  reporting 
requirements  under  the  Act,  and  all  of 
the  portfolio  securities  are  either  listed 
or  traded  on,  or  traded  through  the 
facilities  of,  U.S.  securities  markets. 
Additionally.  Nasdaq's  surveillance 
procedures  will  serve  to  deter  as  well  as 
detect  any  potential  manipulation. 

Finally,  tne  Commission  notes  that 
the  value  of  the  Industrial  1 5  Index  will 
be  disseminated  at  least  once  every 
fifteen  seconds  throughout  the  trading 
day.  The  Commission  believes  that 
providing  access  to  the  value  of  the 
Industrial  15  Index  at  least  once  every 
fifteen  seconds  throughout  the  trading 
day  is  extremely  important  and  will 


provide  benefits  to  investors  in  the 
product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  In  determining  to 
grant  the  accelerated  approval  for  good 
cause,  the  Commission  notes  that  the 
Industrial  15  Index  is  a  portfolio  of 
highly  capitalized  and  actively  traded 
securities  similar  to  hybrid  securities 
products  that  have  been  approved  by 
the  Commission  for  U.S.  exchange 
trading  and  is  also  similar  to  several 
other  instruments  currently  listed  and 
traded  on  the  Amex  and  the  NYSE, 
including  the  Industrial  15  Notes  on  the 
Amex.^"  Additionally,  the  Notes  will  be 
listed  pursuant  to  existing  hybrid 
security  listing  standards  as  described 
above.  Based  on  the  above,  the 
Commission  finds,  consistent  with 
Section  15A(b)  of  the  Act.^^  that  there 
is  good  cause  for  accelerated  approval  of 
the  product. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^^  that  the 
proposed  rule  change  (SR-NASD-2003- 
115),  is  hereby  approved  on  an 
accelerated 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2'- 

Margaret  H.  McFarland, 

Deputy  Secretary. 

IFR  Doc.  03-19824  Filed  8-4-03:  8:45  am) 

BILUNG  CODE  M1(M)1-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  )f3528] 

State  of  Ohio;  (Amendment  #2) 

In  accordance  with  the  notice 
received  from  the  Department  of 
Homeland  Security — Federal  Emergency 
Management  Agency,  effective  July  29, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  include  Crawford 
and  Pike  counties  as  disaster  areas  due 
to  damages  caused  by  severe  storms  and 
flooding  occurring  on  July  4,  2003  and 
continuing  through  July  11,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Adams,  Highland,  Huron,  Jackson, 
Marion,  Morrow,  Richland,  Ross,  Scioto, 
Seneca  and  Wyandot  in  the  State  of 


"  See  NASD  Rule  4420{n(l)(D). 
^^The  companies  that  comprise  the  Industrial  15 
Index  are  reporting  companies  under  the  Act. 


"  See  supra  notes  19-20. 
"  15  U.S.C.  78o-3(b). 
26  15  U.S.C.  78s(b)(2). 
2'  17  CFR  2O0.3O-3(a)(12). 
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(Catalog  of  Fediral 
Program  Nos.  5'  1002 

Dated:  fuly  3( 
Cheri  L.  Cannoi  i 


Acting  As  socio  tf 
Assistance. 
[FR  Doc.  03-1 

BIUJNG  CODE 


Federal  Register/ Vol.  68.  No.  150 /Tuesday,  August  5, -2003 /Notices 


Ohio  may  be  iled  until  the  specified 
date  at  the  pr  sviously  designated 
location.  All  ( ither  counties  contiguous 
to  the  above  n  amed  primary  counties 
have  been  pre  viously  declared. 

All  other  in  formation  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  far  physical  damage  is 
September  15  2003,  and  for  economic 
injury  the  deapline  is  April  15,  2004. 


Domestic  Assistance 
and  59008). 
2003. 


9)85 


Administrator  for  Disaster 
Filed  8-4-03;  8:45  am] 


802J-01-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3533] 

State  of  Tennfssee 

cifi 


As  a  result 
disaster  declai  at 
find  that  Shell  y 
Teimessee  cor  stitutes 
due  to  damage  s 
storms,  high  vqinds 
occurring  on 
2003.  Applications 
physical  dama  ;i 
disaster  may 
business  on 


mjui  y 


nl 


economic 
business  on 
address  listed 
announced  locbtions: 


the  President's  major 
ion  on  July  29,  2003. 1 
County  in  the  State  of 

a  disaster  area 
caused  by  severe 
and  heavy  rain 
21  through  July  22. 
for  loans  for 
;e  as  a  result  of  this 
filed  until  the  close  of 
S^tember  29,  2003  and  for 
until  the  close  of  ' 
29.  2004  at  the 
)elow  or  other  locally 


b! 


A|l; 


U.S.  Small  Buiness 
Disaster  Arei  i 
Place,  Suite 


Administration, 
2  Office,  One  Baltimore 
100.  Atlanta.  GA  30308. 


In  addition 
injury  loans 
located  in  the 
counties  may 
date  at  the 
Tipton  in  the 
Crittenden 
Arkansas;  and 
counties  in  the 

The  int 


Q^oefSTSs 


elsewh€  re 


will 


For  Physical  Dan|age 
Homeowners 

able 
Homeowners 

availat)le  elsewhere 
Businesses 

elsewhere 
Businesses 

nizations  witt)out 

able  elsewhe  re 
Others  (Includiig 

ganizations) 

able  elsewheire 


ant  I 


pplications  for  economic 
frc  m  small  businesses 
I  ollowing  contiguous 
be  filed  until  the  specified 
abo  re  location:  Fayette  and 

S  late  of  Tennessee; 
Coi  nty  in  the  State  of 
DeSoto  and  Marshall 
State  of  Mississippi. 


:  are: 


iifith  credit  avail- 

e  

without     credit 

Inhere ^ 

credit  available 


Percent 


non-profit  orga- 
credit  avail- 
non-profit  or- 
A^ith  credit  avail- 


5.625 
2.812 
5.906 

2.953 

5.500 


Economic  Injury:  Businesses  and 
small  agricultural  cooperatives 
without  credit  available  else- 
where 


Percent      DEPARTMENT  OF  STATE 


2.953 


The  number  assigned  to  this  disaster 
for  physical  damage  is  353311.  For 
economic  injury  the  number  is  9W6000 
for  Teimessee;  9W6100  for  Arkansas; 
and  9W6200  for  Mississippi. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  July  30.  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-19883  Filed  8-4-03;  8:45  am] 
BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3531] 
State  of  Texas  (Amendment  #2) 

In  accordance  with  notices  received 
from  the  Department  of  Homeland 
Seciu-ity — Federal  Emergency 
Management  Agency,  effective  July  28, 
2003,  the  above  numbered  declaration  is 
hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
begiiming  on  July  15,  2003  and 
continuing  through  July  28,  2003.  This 
declaration  is  also  amended  to  include 
DeWitt,  Frio,  Kames,  Live  Oak  and  San 
Patricio  counties  as  disaster  areas  due  to 
damages  caused  by  Hurricane  Claudette 
occurring  on  July  15,  2003  and 
continuing  through  July  28,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Atascosa,  Dimmit.  Duval,  Gon2ales,  Jim 
Wells,  LaSalle,  McMullen,  Medina, 
Nueces,  Uvalde,  Wilson  and  Zavala  in 
the  State  of  Texas  may  be  filed  until  the 
specified  date  at  the  previously 
designated  location.  All  other  counties 
contiguous  to  the  above  named  primary 
counties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  16,  2003.  and  for  economic 
injury  the  deadline  is  April  19,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  July  30,  2003. 
Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 
Assistance. 

(FR  Doc.  03-19884  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


[Public  Notice  4431] 

Office  of  Visa  Services;  60-Day  Notice 
of  Proposed  Information  Collection: 
Form  DS-3032,  Choice  of  Address  and 
Agent  for  Immigrant  Visa  Applicants; 
OMB  Control  Number  1405-0126 

agency:  Department  of  State. 
ACTION:  Notice. 

summary:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (OMB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  lo  OMB: 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Originating  Office:  Bureau  of  Consular 
Affairs,  Department  of  State  (CA/VO). 

Title  of  Information  Collection: 
Choice  of  Address  and  Agent  For 
Immigrant  Visa  Applicants. 

Frequency:  Once  per  respondent. 

Form  Number:  DS-3032. 

Respondents:  Allihs  applying  for 
Immigrant  Visas  whose  petitions  have 
been  approved  in  U.S. 

Estimated  Number  of  Respondents: 
330,000  per  year. 

A  verage  Hours  Per  Response:  1 0 
minutes. 

Total  Estimated  Burden:  55.000  hours 
per  year. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Brendan  MuUarkey  of  the 
Office  of  Visa  Services,  U.S.  Department 
of  State,  2401  E  St.  NW,  RM  L-703, 
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Washington,  DC  20520,  who  may  be 
reached  at  202-663-1163. 

Dated:  July  25,  2003. 
Janice  L.  Jacobs, 

Deputy  Assistant  Secretary  of  State  for  Visa 
Services,  Bureau  of  Consular  Affairs, 
Department  of  State. 
[FR  Doc.  03-19903  Filed  8-4-03;  8:45  am] 

BtLUNG  CODE  4710-06-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4430] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-1998, 
Registration  for  the  Foreign  Service 
Officer  Written  Examination;  OMB 
Control  Number  1405-0008 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Originating  Office:  HR/REE. 

Title  of  Information  Collection: 
Registration  for  the  Foreign  Service 
Officer  Written  Examination. 

Frequency:  One  application  period 
per  year. 

Form  Number:  DS-1998. 

Respondents:  Registrants  for  the 
Foreign  Service  Officer  Written 
Examination. 

Estimated  Number  of  Respondents: 
27,585  per  year. 

Average  Hours  Per  Response:  20 
minutes. 

Total  Estimated  Burden:  9,195  hrs. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clvity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 


through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Beatrice  E. 
Smotherman,  Bureau  of  Persoimel, 
Examination  Division,  Foreign  Service 
Written  Officer  Examination  (202)  261- 
8883,  U.S.  Department  of  State, 
Washington,  DC  20522.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  (202)  395-3897. 

Dated:  June  24.  2003. 
Rulien  Torres, 

Executive  Director,  Bureau  of  Human 

Resources,  Department  of  State. 

[FR  Doc.  03-19904  Filed  8-4-03;  8:45  am] 

BiLLING  CODE  4710-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  OST-200a-14525] 

Application  of  Reliant  Airlines,  Inc.  and 
Kalitta  Charters  II,  LLC,  for  Transfer  of 
Certificate  Authority 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  of  order  to  show  cause 
(Order  2003-7-37). 

SUMMARY:  The  Department  of 
Transportation  is  directing  all  interested 
persons  to  show  cause  why  it  should 
not  issue  an  order  finding  Kalitta 
Charters  H,  LLC,  fit,  willing,  and  able, 
and  transferring  to  it  the  all-cargo 
authority  contained  in  the  interstate  and 
foreign  cargo  charter  certificates 
currently  issued  to  Reliant  Airlines,  Inc. 

DATES:  Persons  wishing  to  file 
objections  should  do  so  no  later  than 
August  13,  2003. 

ADDRESSES:  Objections  and  answers  to 
objections  should  be  filed  in  Docket 
OST-20G3-14525  and  addressed  to  the 
Department  of  Transportation  Dockets 
{M-30,  Room  PI^-401),  U.S.  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590,  and  should 
be  served  upon  the  parties  listed  in 
Attachment  A  to  the  order. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Delores  King,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-2343. 


Dated:  July  30.  2003. 

Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  03-19899  Filed  8-4-03;  8:45  am) 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2003-15209;  Notice  2] 

Public  Meeting  on  Electronic  Reporting 
Procedures  Under  the  Early  Warning 
Reporting  Regulations 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  Prior  to  the  first  electronic 
submission  of  early  warning  reporting 
(EWR)  data,  NHTSA  will  hold  a  final 
series  of  public  meetings  with  interested 
members  of  the  public  to  discuss  the 
manner  in  which  EWR  information  is  to 
be  submitted  by  motor  vehicle  and 
motor  vehicle  equipment  manufacturers 
to  NHTSA's  Office  of  Defects 
Investigation  (ODI)  pursuant  to  49  CFR 
part  579,  subpart  C.  NHTSA  v»dll  hold 
two  separate  public  meetings  for  the 
following  types  of  manufacturers: 

(1)  Manufacturers  of  tires,  child 
restraint  systems,  and  equipment 

(2)  Manufacturers  of  motor  vehicles, 
including  light,  medium-heavy  vehicles 
and  buses,  trailers,  and  motorcycles. 
NHTSA  wiU  discuss  the  procedures  by 
which  EWR  information  must  be 
submitted,  security  measures  involving 
the  EWR  information,  NHTSA's 
acknowledgment  of  the  EWR 
information,  and  other  technical  aspects 
associated  with  manufacturers' 
electronic  submissions.  NHTSA  will 
also  answer  questions  on  these  issues  , 
raised  at  the  meetings. 

DATES:  NHTSA  will  conduct  these 
meetings  on  the  following  dates  and 
times: 

August  27,  2003  at  9:30  a.m.  to  12:30 
p.m.  for  manufacturers  of  tires,  child 
restraint  systems  and  equipment. 

August  28,  2003  at  9:30  a.m.  to  12:30 
p.m.  for  manufacturers  of  motor 
vehicles. 

All  meetings  will  he  held  in  Room 
2230  of  the  United  States  Department  of 
Transportation  (Nassif  Building),  400 
Seventh  Street.  SW.  Washintgton,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorena  Villa,  Office  of  Defects 
Investigation,  National  Highway  Traffic 
Safety  Administration,  400  Seventh 
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Street;  SW..   loom  5319,  Washington,^ 
DC  20590;  (2  32)  366-0699  or  at 
bvilla@nhtsa  dot.gov. 

suppLEMErrr/fiY  information:  NHTSA 
recommends  that  all  visitors  arrive  at 
least  45  mini  tes  early  in  order  to  sign 
in  with  secuj  ity.  Visitors  to  the  building 
should  enter  through  the  Southwest 
Lobby  to  sigr  in  with  security  and  to  be 
escorted  to  tl  e  meeting  room. 

NHTSA  wi  1  provide  auxiliary  aids  to 
participants  ;  s  necessary.  Any  person 
desiring  such  auxiliary  aids  (sign 
language  interpreter, 
telecommuni  rations  devices  for  deaf 
persons  (TDE  s),  readers,  taped  tests, 
brailed  mater  als,  or  large  print 
materials,  an(  magnifying  devices) 
should  contact  Julia  Goldson  at  (202) 
366-9944,  by  Wednesday.  August  13, 
2003. 

Issued  on:  |u  y  30.  2003.  - 
Kenneth  N.  We  nstein,  " 

Associate  Adm  nistrator  for  Enforcement. 
[FR  Doc.  03-19  K)2  Filed  8-4-03;  8:45  am) 
BUiJNG  CODE  491  >-59-P 


^EPARTMEf^T  OF  TRANSPORTATION 


National  Highway 
Adminlstratio  n 


Traffic  Safety 
[Docket  No.  N^fTSA-2003-14620] 


Safety  Belt  U^e  Integrated  Project 
Team  (IPT)  Pl^n 
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•  Fax:  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
OOl. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington. 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov.  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Sauers.  National  Highway 
Traffic  Safety  Administration.  Room 
6240,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Telephone: 
202-366-0144  or  Dee  Williams, 
National  Highway  Traffic  Safety   • 
Administration.  Room  5208,  400 
Seventh  Street,  SW..  Washington,  DC 
20590.  Telephone:  202-366-0498. 
SUPPLEMENTARY  INFORMATION:  Safety  belt 
use  is  the  single  most  effective  strategy 
a  person  can  employ  to  prevent  deaths 
and  injuries  and  reduce  the  costs 
associated  with  motor  vehicle  crashes. 
Despite  over  30  years  of  efforts  and  the 
expenditure  of  substantial  resources, 
safety  belt  use  in  the  United  States  is 
currently  75  percent.  Although  safety 
belt  use  has  risen  dramatically  and  has 
saved  more  than  100,000  lives  in  the 
past  twenty  years  (13,000  in  2002 
alone),  the  current  level  of  nonuse  in  the 
U.S.  still  results  in  thousands  of  lives 
lost,  over  100,000  serious  injuries  and 
billions  of  dollars  in  economic  losses 
each  year.  NHTSA  has  made  finding 
solutions  to  increase  safety  belt  use  one 
of  the  agency's  highest  priorities. 
Initiatives  the  agency  plans  to  pursue 
include: 

(1)  Behavioral  Strategies 

a.  Upgrade  Existing  Safety  Belt  Laws 

b.  High  Visibility  Enforcement 

c.  National  Communications  Plan 

d.  Employer  Policies  and  Regulation 

e.  Insurance  Industry  Collaboration 

(2)  Vehicle  Strategies 

a.  Safety  Belt  Reminders,  Voluntary 
Installation  of  In- Vehicle  Devices 
and  Evidence  of  Safety  Belt  Use 


b.  Improvements  to  Safety  Belt 
Comfort  and  Convenience 
NHTSA  believes  the  initiatives 
described  this  report  williead  to  both 
near-term  and  longer-term  solutions  to 
increase  safety  belt  use  among  the 
United  States  population. 

In  September  2002,  NHTSA 
assembled  integrated  project  teams 
(IPTs)  to  address  four  highway  safety 
programs  of  special  interest:  safety  belt 
use;  impaired  driving;  vehicle 
compatibility;  and  vehicle  rollover.  The 
reports  associated  with  vehicle 
compatibility  and  vehicle  rollover  were 
released  in  June  2003  and  can  be  found 
on  NHTSA's  Web  site  at  http:// 
www.  nhtsa .  dot.gov/people/ 
iptreports.html  and  also  on  DOT's 
docket  management  system  (DMS)  at 
http://dms.dot.gov/.  Once  completed, 
the  fourth  report  addressing  impaired 
driving  will  also  be  found  in  these 
locations.  The  docket  numbers  for  each 
of  the  respective  draft  reports  are  as 
follows: 

•  Safety  Belt  Use:  NHTSA-2003- 
14620; 

•  Impaired  Driving:  NHTSA-2003- 
14621; 

•  Rollover  Mitigation:  NHTSA-2003- 
14622;  and 

•  Vehicle  Compatibility:  NHTSA- 
2003-14623. 

Each  document  describes  the  safety 
problem  and  provides  strategies  the 
agency  plans  to  pursue  in  addressing 
vehicle  compatibility;  increasing  safety 
belt  use,  reducing  impaired  driving  and 
mitigating  rollover.  Comments  received 
will  be  evaluated  and  incorporated,  as 
appropriate,  into  planned  agency 
activities. 

How  Do  I  Prepare  and  Submit 
Comments? 

Yoiu-  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  Docket 
number  of  this  document  (NHTSA- 
2003-14620)  in  your  comments. 

Please  send  two  paper  copies  of  your 
conunents  to  Docket  Management  or 
submit  them  electronically.  The  mailing 
address  is  U.  S.  Department  of 
Transportation  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  If  you  submit 
your  comments  electronically,  log  onto 
the  Docket  Management  System  website 
at  http://dms.dot.gov  and  click  on  "Help 
&  Information"  or  "Help/Info"  to  obtain 
instructions. 

How  Can  I  Be  Sure  That  My  Conunents 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
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comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  conunents.  Upon 
receiving  yoin-  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  send 
three  copies  of  your  complete 
submission,  including  the  information 
you  claim  to  be  confidential  business 
information,  to  the  Chief  Counsel,  NCC- 
110,  National  Highway  Traffic  Safety 
Administration,  Room  5219,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Include  a  cover  letter  supplying 
the  information  specified  in  our 
confidential  business  information 
regulation  (49  CFR  part  512). 

In  addition,  send  two  copies  from 
which  you  have  deleted  the  claimed 
confidential  business  information  to 
Docket  Management,  Room  PL— 401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

Will  the  Agency  Consider  Late 
Comments? 

In  our  response,  we  will  consider  all 
comments  that  Docket  Management 
receives  before  the  close  of  business  on 
the  comment  closing  date  indicated 
above  imder  DATES.  To  the  extent 
possible,  we  will  also  consider 
comments  that  Docket  Management 
receives  after  that  date. 

Please  note  that  even  after  the 
t  comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  conunents. 
Accordingly,  we  reconunend  that  you 
periodically  check  the  Docket  for  new 
material. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  by 
visiting  Docket  Management  in  person 
at  Room  PL-401,  400  Seventh  Street, 
SW.,  Washington,  DC  from  10  a.m.  to  5 
p.m.,  Monday  through  Friday. 

You  may  also  see  the  comments  on 
the  Internet  by  taking  the  foUowang 
steps: 

•  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  [http:// 
dms.dot.gov). 

•  On  that  page,  click  on  "search." 

•  On  the  next  page  [http:// 
dms.dot.gov/search/)  type  in  the  four- 
digit  Docket  number  shown  at  the 
beginning  of  this  document  (14620). 
Click  on  "search." 


•  On  the  next  page,  which  contains 
Docket  siunmary  information  for  the 
Docket  you  selected,  click  on  the 
desired  comments.  You  may  also 
download  the  comments. 

Authority:  49  U.S.C.  30111.  30117.  30168; 
delegation  of  authority  at  49  CFR  1.50  and 
501.8. 

Dated: 
Rose  A.  McMurray, 

Associate  Administrator  for  Planning, 
Evaluation  &■  Budget. 

[FR  Doc.  03-19878  Filed  8-4-03;  8:45  am] 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-308  (Sub-No.  3X)] 

Central  Michigan  Railway  Company- 
Abandonment  Exemption-in  Saginaw 
County,  Mi 

On  July  16,  2003,  Central  Michigan 
Railway  Company  (CMR)  filed  with  the 
Siuface  Transportation  Board  (Board)  a 
petition  under  49  U.S.C.  10502  for 
exemption  from  the  provisions  of  49 
U.S.C.  10903  to  abandon  an 
approximately  1.77-mile  line  of  raifroad, 
extending  from  milepost  2.83  at  the 
western  end  of  CMR's  railroad  bridge 
over  Interstate  75  to  milepost  4.60  in 
Saginaw  County,  MI.'  The  line  traverses 
United  States  Postal  Service  Zip  Code 
48601. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CMR's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co.- 
Abandonment-Goshen,  360  I.C.C.  91 
(1979). 

By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  November  3, 
2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  offer  must 
be  accompanied  by  a  $1,100  filing  fee. 
See49CFRl002.2(f)(25). 


>  CMR  indicates  that  the  alx)ve-descril)ed 
mileposts  are  sometimes  referred  to  by  their  former 
designations  as  milepost  17.21  and  milepost  15.46. 
totaling  approximately  1.75-miles  of  rail  line  and 
differing  from  the  current  designations  by  .02-mile. 
CMR  points  out  that  this  discrepancy  is  just  a 
measurement  error  in  the  milepost  labeling,  a  fairly 
common  occurrence  in  railroad  milepost 
designations. 


All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  ti-ail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  August  25,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $1 50  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-308 
(Sub-No.  3X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  NW..  Washington,  DC  20423- 
0001;  and  (2)  William  A.  MuUins,  915 
15th  Street,  NW.,  Suite  1000, 
Washington,  DC  20005-2318.  Replies  to 
the  CMR  petition  are  due  on  or  before 
August  25,  2003. 

Persons  seeking  further  information 
concerning  abandoiunent  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1539.  [Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.) 

An  environmental  assessment  (EA)  (or 
enviroiunental  impact  statement  (EIS).  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  diuing  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comraents  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.stb.  dot.gov. 

Decided:  July  23,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Willianu, 
Secretary. 
[FR  Doc.  03-19333  Filed  8-4-03;  8:45  am) 

BILUNG  CODE  4nS-00-P 
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DEPARTMEirr  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Docket  Mo.  AB-33  (Sub-No.  206X)] 

Union  Pacific  Railroad  Company- 
Abandonment  Exemption — in  Po\k  and 
Story  Counties,  lA 
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under  49  CFR  1152.27(c){2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  August  15, 
2003.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  August  25, 
2003,  with:  Surface  Transportation 
Board,  1925  K  Street,  NW.,  Washington, 
DC  20423-0001 . 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  UP's 
representative:  Mack  H.  Shumate,  Jr., 
Senior  General  Attorney,  Union  Pacific 
Railroad  Company,  101  North  Wacker 
Drive,  Room  1920,  Chicago,  IL  60606. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

UP  has  filed  an  environmental  report 
which  addresses  the  abandonment's 
effects,  if  any,  on  the  environment  and 
historic  resources.  SEA  will  issue  an 
environmental  assessment  (EA)  by 
August  8,  2003.  Interested  persons  may 
obtain  a  copy  of  the  EA  by  writing  to 
SEA  (Room  500.  Surface  Transportation 
Board,  Washington,  DC  20423-0001)  or 
by  calling  SEA,  at  (202)  565-1539. 
(Assistance  for  the  hearing  impaired  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.]  Comments  on 
environmental  and  historic  preservation 
matters  must  be  filed  within  15  days 
after  the  EA  becomes  available  to  the 
public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  UP  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
UP's  filing  of  a  notice  of  consummation 
by  August  5,  2004,  and  there  are  no 
legal  or  regulatory  barriers  to 
consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
wi\rw.  stb.dot.gov. 

Decided:  |uly  29,  2003. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-19779  Filed  8-4-03;  8:45  am] 
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-  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  $1 .100.  See  49  CFR 
1002.2(f)(25). 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  03-17] 

Preemption  Determination  and  Order 

AGENCY:  Office  of  the  Comptroller  of  the 
Currency,  Treasury. 
ACTION:  Notice. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  issuing  this 
Determination  and  Order,  attached  as  an 
appendix  to  this  Notice,  in  response  to 
a  request  from  National  City  Bank, 
National  City  Bank  of  Indiana,  and  their 
operating  subsidiaries.  National  City 
Mortgage  Company  and  First  Franklin 
Financial  Company  (referred  to 
collectively  herein  as  National  City). 
The  request  asks  the  OCC  to  determine 
whether  the  Georgia  Fair  Lending  Act 
(GFLA)i  applies  to  the  banks  and  their 
operating  subsidiaries,  and  to  issue  an 
appropriate  order.  National  City  asserts 
that  the  GFLA  is  preempted  imder 
various  provisions  of  Federal  law  and 
that,  accordingly,  the  OCC  should 
conclude  that  the  Georgia  law  does  not 
apply  to  it.  For  the  reasons  summarized 
here  and  described  in  detail  in  the 
appendix,  the  OCC  has  concluded  that 
the  provisions  of  the  GFLA  affecting 
national  banks'  real  estate  lending  are 
preempted  by  Federal  law.  Therefore, 
we  are  issuing  an  order  providing  that 
the  GFLA  does  not  apply  to  National 
City  or  to  any  other  national  bank  or 
national  bank  operating  subsidiary  that 
engages  in  real  estate  lending  activities 
in  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Meyer,  Counsel,  or  Mark 
Tenhundfeld,  Assistant  Director, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090. 
SUPPLEMENTARY  INFORMATION:  In  brief, 
the  reasons  supporting  our 
Determination  and  Order  are  as  follows: 

•  National  banks'  authority  to  engage 
in  real  estate  lending  activities  derives 
exclusively  from  Federal  law.  Under 
applicable  Federal  preemption 
principles,  based  on  the  Supremacy 
Clause  of  the  U.S.  Constitution  and 
articulated  by  the  U.S.  Supreme  Court, 
a  state  law  may  not  modify  a 
Congressional  grant  of  power  to  national 
banks  by  limiting,  conditioning,  or 
otherwise  impermissibly  aiFfecting  a 
national  bank's  exercise  of  that  power. 

•  The  Federal  statute  that  autnorizes 
national  banks'  real  estate  lending 
activities,  12  U.S.C.  371,  precludes 


'  The  GFLA  codified  at  GA  Code.  Ann  §§  7-6A- 
1  et  seq. 
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application  of  many  provisions  of  the 
GFLA  to  national  banks.  First,  by  its 
terms,  the  statute  grants  real  estate 
lending  power  unconditioned  by  the 
application  of  any  state's  law.  As  it  said 
in  Bamett  Bank  of  Marion  County,  N.A. 
V.  Nelson,'^  the  Supreme  Court 
ordinarily  finds  that  state  law 
conditions  on  the  exercise  of  national 
bank  powers  are  preempted  if  Congress 
has  not  expressly  directed  the 
application  of  state  law.  Second,  the  text 
of  the  statute  specifically  gives  the  OCC 
authority  to  determine  the  "restrictions 
and  requirements"  that  apply  to 
national  banks"  real  estate  lending 
activities!  The  exclusion  of  state 
authority  in  this  regard  is  consistent 
with  the  history  of  the  statute,  which 
has,  since  its  inception,  imposed  only 
Federal  limits  and  conditions  on 
national  banks'  real  estate  lending 
activities. 

•  National  banks'  real  estate  lending 
standards  are  subject  to  a 
comprehensive  Federal  regulatory 
ft-amework  that  addresses  the  types  of 
abusive  and  predatory  practices  that  the 
GFLA  seeks  to  prohibit.  In  addition,  the 
OCC  has  recently  issued  detailed 
guidance  applicable  to  national  banks' 
mortgage  originations,  use  of  mortgage 
brokers,  and  purchases  of  loans  from 
others.  This  guidance  targets  abusive 
and  predatory  practices  and  will  be 
administered  by  the  OCC  as  part  of  its 
comprehensive  supervision  of  national 
banks,  in  addition  to  the  already- 
applicable  Federal  restrictions  on  high- 
cost  real  estate  lending.  Federal 
consumer  protections  and  disclosure 
requirements  that  apply  to  all  home 
mortgage  lending,  and  Federal  standards 
that  require  national  banks  to  base 
lending  decisions  on  the  borrower's 
ability  to  repay  and  not  the  foreclosure 
value  of  the  collateral. 

•  The  OCC  regulations  implementing 
12  U.S.C.  371  currently  provide  that 
certain  types  of  state  laws  do  not  apply 
to  national  banks.  For  instance,  part  34 
of  our  rules  says  expressly  that  state 
laws  concerning  the  schedule  for  the 
repayment  of  principal  and  interest  and 
state  laws  concerning  the  term  to 
maturity  of  a  loan  do  not  apply  to 
national  banks.  Thus,  Federal  law, 
comprised  of  the  statute  and  OCC 
regulations,  already  preempts  the  GFLA 
provisions  that  modify  a  national  bank's 
real  estate  lending  authority  by 
imposing  limits  or  restrictions  that 
concern  the  schedule  for  repayment  of 
principal  and  interest  or  the  term  to 
maturity  of  a  loan. 

•  Section  371  and  our  rules  also 
preempt  the  GFLA  provisions  that. 


2  517  U.S.  25(1996). 


pursuant  to  the  Barnett  standards  and 
the  growing  body  of  lower  Federal  court 
case  law  applying  those  standards, 
impose  conditions  on,  or  otherwise 
impermissibly  affect,  a  national  bank's 
exercise  of  its  real  estate  lending 
powers.  Thus,  provisions  of  the  GFLA 
that  prescriptively  prohibit  or  limit 
practices  that  are  lawful  under  Federal 
law  (but,  in  many  cases,  subject  to 
Federal  standards  directed  at 
eliminating  abusive  or  predatory 
practices)  also  do  not  apply  to  national 
banks. 

•  Some  provisions  of  the  GFLA 
purport  to  limit  the  interest  a  national 
bank  may  charge  for  certain  types  of 
loans.  As  the  Supreme  Court  has 
recently  reaffirmed,  the  rate  of  interest 
that  is  permissible  for  national  banks  is 
determined  exclusively  by  Federal  law, 
at  12  U.S.C.  85.  Section  85  permits 
national  banks  to  charge  the  most 
favorable  rate  permitted  by  the  laws  of 
the  state  in  which  the  bank  is  located, 
regardless  of  where  the  borrower  is 
located.  Under  this  standard.  National 
City  uses  the  most  favored  lender  rates 
of  Indiana,  not  Georgia,  and  thus  is  not 
subject  to  limits  on  the  rates  of  interest 
imposed  by  the  GFLA.  (Moreover, 
national  banks  located  in  Georgia  are 
not  subject  to  the  GFLA  provisions 
concerning  interest.  The  Office  of  Thrift 
Supervision  has  previously  determined 
that  the  GFLA  does  not  apply  to  Federal 
savings  associations.  By  virtue  of  the 
parity  provision  in  the  GFLA,  that  law 
also  would  not  apply  to  a  Georgia  state 
savings  association.  Thus,  for  purposes 
of  section  85,  a  Georgia  state  savings 
association  is  the  most  favored  lender 
with  respect  to  the  types  of  loans 
covered  by  the  GFLA,  and,  accordingly, 
a  national  bank  located  in  Georgia  is 
similarly  not  subject  to  limits  on  the  rate 
of  interest  it  may  charge  for  loans  within 
the  scope  of  the  GFLA.) 

•  Other  provisions  of  the  GFLA 
purport  to  limit  the  non-interest  fees  a 
national  bank  may  charge  in  connection 
with  certain  types  of  loans.  These 
provisions  are  preempted  because  they 
are  inconsistent  with  national  banks' 
well  recognized  authority  to  establish 
non-interest  fees  pursuant  to  the 
national  bank  powers  provisions  of  12 
U.S.C.  24(Seventh)  and  the  OCC's  rules 
that  govern  national  bank  fees. 

•  The  GFLA  is  also  preempted  with 
respect  to  national  bank  operating 
subsidiaries.  Federal  law  authorizes 
national  banks  to  conduct  through 
operating  subsidiaries  activities  that  aue 
permissible  for  the  bank  itself.  Activities 
conducted  through  operating 
subsidiaries  are  subject  to  the  same 
terms  and  conditions  as  apply  to  the 
parent  bank  and,  pursuant  to  OCC 


regulations,  are  subject  to  state  law  only 
to  the  extent  that  the  parent  bank  is 
subject  to  state  law. 

This  Determination  and  Order 
provides  that  the  GFLA  does  not  apply 
to  National  City.  Because  oiu 
conclusions  rest  on  an  analysis  of  the 
legal  effects  of  the  GFLA  under 
Constitutional  preemption  principles, 
they  would  not  differ  with  respect  to 
any  other  national  bank  or  national  bank 
operating  subsidiary  engaged  in  real 
estate  lending  activities  in  Georgia.  The 
scope  of  our  Order  providing  that  the 
GFLA  is  preempted  therefore  includes 
any  national  bank  or  national  bank 
operating  subsidiary  that  is  engaged  in 
real  estate  lending  activities  in  Georgia. 

Finally,  although  National  City  has 
asked  us  to  address  whether  Federal  law 
occupies  the  field  of  real  estate  lending 
regulation,  such  that  no  state  real  estate 
lending  law  applies  to  national  banks  or 
their  operating  subsidiaries,  our 
Determination  and  Order  does  not  take 
up  that  issue.  National  City's  request 
asked  us  to  review  only  one  state's  law, 
the  GFLA.  A  conclusion  that  Federal 
law  occupies  the  field  of  real  estate 
lending  regulation  would  have 
implications  beyond  the  applicability  of 
the  Georgia  law.  For  that  reason,  we 
believe  it  is  appropriate  to  consider  the 
question  of  occupation  of  the  field,  as 
that  theory  may  apply  in  the  case  of  real 
estate  lending,  in  a  rulemaking. 
Contemporaneously  with  the  issuance 
of  this  Determination  and  Order, 
therefore,  we  are  initiating  a  rulemaking 
that  addresses  that  issue. 

Dated:  July  30,  2003. 
John  D.  Hawke,  |r.. 

Comptroller  of  the  Currency. 

Appendix — Determination  and  Order; 
In  the  Matter  of  National  City  Bank, 
National  City  Bank  of  Indiana,  and 
Their  Operating  Subsidiaries; 
Introduction  and  Summary 
Conclusions 

The  Office  of  the  Comptroller  of  the 
Currency  (OCC)  is  issuing  this 
Determination  and  Order  in  response  to 
a  request  from  National  City  Bank, 
National  City  Bank  of  Indiana,  and  their 
operating  subsidiaries.  National  City 
Mortgage  Company  and  First  Franklin 
Financial  Company  (referred  to 
collectively  herein  as  National  City). 
The  request  asks  the  OCC  to  determine 
whether  the  Georgia  Fair  Lending  Act 
(GFLA)'  applies  to  the  banks  and  their 
operating  subsidiaries,  and  to  issue  an 
appropriate  order.  National  City  asserts 
that  the  GFLA  is  preempted  under 
various  provisions  of  Federal  law  and 


■  The  GFLA  is  codified  at  GA  Code.  Ann.  §S  7- 
6A-1  et  seq. 
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that,  accordii  gly,  the  OCC  should 
conclude  thai  the  Georgia  law  does  not 
apply  to  it.  F(  ir  the  reasons  summarized 
here  and  des(  ribed  in  detail  later  in  this 
Determinatioi  i  and  Order,  the  OCC  has 
concluded  thiit  the  provisions  of  the 
GFLA  affectii  g  national  banks'  real 
estate  lending  are  preempted  by  Federal 
law.  Therefor ;,  we  are  issuing  an  order 
providing  tha :  the  GFLA  does  not  apply 
to  National  Ci  ty  or  to  any  other  national 
bank  or  natioi  lal  bank  operating 
subsidiary  ths  t  engages  in  real  estate 
lending  activi  ties  in  Georgia. 

In  brief,  the  reasons  supporting  our 
Determinatioi  and  Order  are  as  follows: 

•  National  )anks'  authority  to  engage 
in  real  estate  1  ending  activities  derives 
exclusively  fri  im  Federal  law.  Under 
applicable  Fe<  leral  preemption 
principles,  ba  led  on  the  Supremacy 
Clause  of  the  '  J.S.  Constitution  and 
articulated  by  the  U.S.  Supreme  Court, 
a  state  law  ma  y  not  modify  a 
Congressional  grant  of  power  to  national 
banks  by  limit  ing,  conditioning,  or 
otherwise  imp  ermissibly  affecting  a 
national  bank'  5  exercise  of  that  power. 

•  The  Fedei  al  statute  that  autnorizes 
national  bank< '  real  estate  lending 
activities,  12  I  .S.C.  371,  precludes 
application  of  many  provisions  of  the 
GFLA  to  natio  lal  banks.  First,  by  its 
terms,  the  stati  ite  grants  real  estate 
lending  power  unconditioned  by  the 
application  of  my  state's  law.  As  it  said 
in  Bamett  Bank  of  Marion  County,  N.A. 
V.  Nelson.^  the  Supreme  Coiut 
ordinarily  find  s  that  state  law 
conditions  on  he  exercise  of  national 
bank  powers  a  -e  preempted  if  Congress 
has  not  expres  ily  directed  the 
application  of  state  law.  Second,  the  text 
of  the  statute  s  jecifically  gives  the  OCC 
authority  to  de  Pennine  the  "restrictions 
and  requireme  its"  that  apply  to 
national  banks  real  estate  lending 
activities.  The  jxclusion  of  state 
authority  in  th  s  regard  is  consistent 
with  the  histor  f  of  the  statute,  which 
has,  since  its  ii  ception,  imposed  only 
Federal  limits  ;  ind  conditions  on 
national  banks  real  estate  lending 
activities. 

•  National  bmks' real  estate  lending 
standards  are  s  abject  to  a 
comprehensive  Federal  regulatory 
framework  thai  addresses  the  types  of 
abusive  and  pr  sdatory  practices  that  the 
GFLA  seeks  to  jrohibit.  In  addition,  the 
OCC  has  receni  ly  issued  detailed 
guidance  applii  ;able  to  national  banks' 
mortgage  origir  ations,  use  of  mortgage 
brokers,  and  pi  rchases  of  loans  from 
others.  This  guidance  targets  abusive 
and  predatory  practices  and  wall  be 
administered  b  r  the  OCC  as  part  of  its 


^517  U.S.  25(195  5). 


comprehensive  supervision  of  national 
banks,  in  addition  to  the  already- 
applicable  Federal  restrictions  on  high- 
cost  real  estate  lending.  Federal 
consumer  protections  and  disclosure 
requirements  that  apply  to  all  home 
mortgage  lending,  and  Federal  standards 
that  require  national  banks  to  base 
lending  decisions  on  the  borrower's 
ability  to  repay  and  not  the  foreclosure 
value  of  the  collateral. 

•  The  OCC  regulations  implementing 
12  U.S.C.  371  currently  provide  that 
certain  types  of  state  laws  do  not  apply 
to  national  banks.  For  instance,  part  34 
of  our  rules  says  expressly  that  state 
laws  concerning  the  schedule  for  the 
repayment  of  principal  emd  interest  and 
state  laws  concerning  the  term  to 
maturity  of  a  loan  do  not  apply  to 
national  banks.  Thus,  Federal  law, 
comprised  of  the  statute  and  OCC 
regulations,  already  preempts  the  GFLA 
provisions  that  modify  a  national  bank's 
real  estate  lending  authority  by 
imposing  limits  or  restrictions  that 
concern  the  schedule  for  repayment  of 
principal  and  interest  or  the  term  to 
maturity  of  a  loan. 

•  Section  371  and  our  rules  also 
preempt  the  GFLA  provisions  that, 
pursuant  to  the  Bamett  standards  and 
the  growing  body  of  lower  Federal  court 
case  law  applying  those  standards, 
impose  conditions  on,  or  otherwise 
impermissibly  affect,  a  national  bank's 
exercise  of  its  real  estate  lending 
powers.  Thus,  provisions  of  the  GFLA 
that  prescriptively  prohibit  or  limit 
practices  that  are  lawful  under  Federal 
law  (but,  in  many  cases,  subject  to 
Federal  standards  directed  at 
eliminating  abusive  or  predatory 
practices)  also  do  not  apply  to  national 
banks. 

•  Some  provisions  of  the  GFLA 
putport  to  limit  the  interest  a  national 
bank  may  charge  for  certain  types  of 
loans.  As  the  Supreme  Court  has 
recently  reaffirmed,  the  rate  of  interest 
that  is  permissible  for  national  banks  is 
determined  exclusively  by  Federal  law, 
at  12  U.S.C.  85.  Section  85  permits 
national  banks  to  charge  the  most 
favorable  rate  permitted  by  the  laws  of 
the  state  in  which  the  bank  is  located, 
regardless  of  where  the  borrower  is 
located.  Under  this  standard,  National 
City  uses  the  most  favored  lender  rates 
of  Indiana,  not  Georgia,  and  thus  is  not 
subject  to  limits  on  the  rates  of  interest 
imposed  by  the  GFLA.  (Moreover, 
national  banks  located  in  Georgia  are 
not  subject  to  the  GFLA  provisions 
concerning  interest.  The  Office  of  Thrift 
Supervision  (OTS)  has  previously 
determined  that  the  GFLA  does  not 
apply  to  Federal  savings  associations. 
By  virtue  of  the  parity  provision  in  the 


GFLA,  that  law  also  would  not  apply  to 
a  Georgia  state  savings  association. 
Thus,  for  purposes  of  section  85,  a 
Georgia  state  savings  association  is  the 
most  favored  lender  with  respect  to  the 
types  of  loans  covered  by  the  GFLA, 
and,  accordingly,  a  national  bank 
located  in  Georgia  is  similarly  not 
subject  to  limits  on  the  rate  of  interest 
it  may  charge  for  loans  within  the  scope 
of  the  GFLA.) 

•  Other  provisions  of  the  GFLA 
purport  to  limit  the  non-interest  fees  a 
national  bank  may  charge  in  connection 
with  certain  types  of  loans.  These 
provisions  are  preempted  because  they 
are  inconsistent  with  national  banks' 
well  recognized  authority  to  establish 
non-interest  fees  pursuant  to  the 
national  bank  powers  provisions  of  12 
U.S.C.  24(SeVenth)  and  the  OCC's  rules 
that  govern  national  bank  fees. 

•  The  GFLA  is  also  preempted  with 
respect  to  national  bai^  operating 
subsidiaries.  Federal  law  authorizes 
national  banks  to  conduct  through 
operating  subsidiaries  activities  that  are 
permissible  for  the  bank  itself.  Activities 
conducted  through  operating 
subsidiaries  are  subject  to  the  same 
terms  and  conditions  as  apply  to  the 
parent  bank  and,  pursuant  to  OCC 
regulations,  are  subject  to  state  law  only 
to  the  extent  that  the  parent  bank  is 
subject  to  state  law. 

This  Determination  and  Order 
provides  that  the  GFLA  does  not  apply 
to  National  City.  Because  our 
conclusions  rest  on  an  analysis  of  the 
legal  effects  of  the  GFLA  under 
Constitutional  preemption  principles, 
they  would  not  differ  with  respect  to 
any  other  national  bank  or  national  bank 
operating  subsidiary  engaged  in  real 
estate  lending  activities  in  Georgia.  The 
scope  of  our  Order  providing  that  the 
GFLA  is  preempted  therefore  includes " 
any  national  bank  or  national  bank 
operating  subsidiary  that  is  engaged  in 
real  estate  lending  activities  in  Georgia. 

Finally,  although  National  City  has 
asked  us  to  address  whether  Federal  law 
occupies  the  field  of  real  estate  lending 
regulation,  such  that  no  state  real  estate 
lending  law  applies  to  national  banks  or 
their  operating  subsidiaries,  our 
Determination  and  Order  does  not  take 
up  that  issue.  National  City's  request 
asked  us  to  review  only  one  state's  law. 
the  GFLA.  A  conclusion  that  Federal 
law  occupies  the  field  of  real  estate 
lending  regulation  would  have 
implications  beyond  the  applicability  of 
the  Georgia  law.  For  that  reason,  we 
believe  it  is  appropriate  to  consider  the 
question  of  occupation  of  the  field,  as 
that  theory  may  apply  in  the  case  of  real 
estate  lending,  in  a  rulemaking. 
Contemporaneously  with  the  issuance 
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of  this  Determination  and  Order, 
therefore,  we  are  initiating  a  rulemaking 
that  addresses  that  issue. 
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L  Background 

A.  Relevant  Provisions  of  State  and 
Federal  Law  and  Regulations 

1.  The  Georgia  Fair  Lending  Act 

The  GFLA  became  effective  October  1, 
2002.  As  originally  enacted,  the  GFLA 
restricted  the  ability  of  creditors  or 
servicers  to  charge  certain  fees  and 
engage  in  certain  practices  for  three 
categories  that  it  defined:  "home  loans," 


"covered  home  loans."  and  "high-cost 
home  loans."  Whether  a  loan  was 
covered  by  one  of  these  categories 
depended  on  the  aimual  percentage  rate 
and  the  amount  of  points  and  fees 
charged.3  All  "home  loans"  were 
subject  to  certain  restrictions  on  the 
terms  of  credit  and  loan-related  fees, 
including  prohibitions  on  the  financing 
of  credit  insurance,  debt  cancellation  or 
suspension  coverage,  and  limitations  on 
late  fees  and  payoff  statement  fees. 

In  addition  to  the  restrictions  on 
"home  loans,"  "covered  home  loans" 
were  subject  to  restrictions  on  the 
number  of  times  a  loan  could  be 
refinanced  and  the  circumstances  in 
which  a  refinancing  could  occur.  For 
example,  the  GFLA  prohibited  a  creditor 
from  refinancing  an  existing  home  loan 
that  was  less  than  five  years  old  with  a 
"covered  home  loan"  that  did  not 
provide  a  reasonable  "tangible  net 
benefit"  to  the  borrower,  considering  all 
the  circumstances. 

"High-cost  home  loans"  were  subject 
to  the  restrictions  on  "home  loans"  and 
"covered  home  loans,"  as  well  as 
numerous  disclosure  requirements  and 
restrictions  on  the  terms  of  credit  and 
loan-related  fees.  Creditors  were 
required  to  disclose  to  borrowers  that 
the  loan  is  high-cost,  and  borrowers 
were  required  to  be  provided  with 
certain  loan  counseling  before  the 
creditor  could  make  the  loan.  In 
addition,  the  GFLA  prohibited  certain 
pre-payment  penalties;  balloon 
payments;  negative  amortization; 
increases  in  interest  rates  after  default; 
advance  payments  from  loan  proceeds; 
fees  to  modify,  renew,  extend,  amend, 
or  defer  a  payment;  and  accelerating 
payments  at  the  creditor's  or  servicer's 
sole  discretion. 

The  original  GFLA  provided  a  private 
right  of  action  for  borrowers  against 
lenders  and  mortgage  brokers  for 
injunctive  and  declaratory  relief  as  well 
as  for  actual,  statutory,  and  punitive 
damages,  and  permitted  recovery  of  a 
plaintiffs  attorney's  fees.  In  addition, 
the  Georgia  Attorney  General,  district 
attorneys,  the  Commissioner  of  Banking 
and  Finance  and,  with  respect  to  the 
insurance  provisions,  the  Commissioner 
of  Insurance  were  given  the  jurisdiction 
to  enforce  the  GFLA  through  their 
general  regulatory  powers  and  civil 
processes  permitted  under  state  law. 

The  original  GFLA  also  provided  that 
any  purchaser  or  assignee  of  a  high-cost 
home  loan  would  be  subject  to  all 
affirmative  claims  and  defenses  that  the 
borrower  could  assert  against  the 
original  lender.  This  extension  of  lender 
liability  to  assignees  and  purchasers  had 


the  potential  to  seriously  impede  the 
secondary  market  for  Georgia  mortgage 
loans  and,  following  the  enactment  of 
the  original  GFLA,  Moody's  Investors 
Service  concluded  that  including  GFLA- 
covered  loans  in  securitizations  was  too 
risky,  causing  lenders  to  scale  back 
loans  in  the  state  and  leading  issuers  to 
remove  Georgia  loans  from 
securitizations.  Standard  and  Poor's  also 
announced  that  it  would  no  longer  rate 
mortgage-backed  securities  that 
included  Georgia  mortgage  loans. 

On  March  7,  2003,  the  Georgia 
legislature  amended  the  GFLA.  The 
amendments  eliminated  the  "covered 
home  loan"  category,  but  all  of  the 
original  GFLA  restrictions  on  "high-cost 
home  loans"  remain  in  effect  under  the 
current  version  of  the  law.  The 
amendments  did  not  change  the  civil 
liability  provisions  applicable  to  loan 
originators  and  mortgage  brokers.  The 
amendments  did,  however,  limit 
purchaser  or  assignee  liability  by 
providing  a  due  diligence  defense  in  the 
event  of  a  borrower  claim  and  by 
capping  the  amount  of  the  purchaser's 
or  assignee's  potential  liabilify. 
However,  Moody's  and  Standard  and 
Poor's  still  apply  significant  limits  on 
their  willingness  to  rate  mortgage- 
backed  securities  that  include  Georgia 
high-cost  home  loans. 

As  amended,  the  GFLA  provides  that 
if  the  GFLA  has  been  determined  to  be 
preempted  by  Federal  law  for  Federally- 
chartered  institutions,  the  comparable 
state-chartered  institutions  [e.g.  state 
banks,  thrifts,  trust  companies,  or  their 
subsidiaries)  will  likewise  not  be  subject 
to  the  GFLA.'*  Under  this  parify  law, 
most  of  the  provisions  in  the  GFLA  are 
afready  inapplicable  to  state-chartered 
savings  and  loan  associations  because 
the  OTS  has  determined  that  most  of  the 
GFLA  is  inapplicable  to  Federally- 
chartered  thrifts.'' 


3  See  GFLA  §  7-6A-2. 


*  The  statute  provides  that  "(tlhe  provisions  of 
this  chapter  shall  not  apply  to  any  bank,  trust 
company,  savings  and  loan,  savings  bank,  credit 
union,  or  subsidiary  thereof,  respectively,  that  is 
chartered  under  the  laws  of  this  state  or  any  other 
state  only  to  the  extent  federal  law  precludes  or 
preempts  or  has  been  determined  to  preclude  or 
preempt  the  application  of  the  provisions  of  this 
chapter  to  any  federally  chartered  bank,  trust 
company,  savings  and  loan,  savings  b^k.  credit 
union,  or  subsidiary  thereof,  respectively,  and  such 
federal  preclusion  or  preemption  shall  apply  only 
to  the  same  type  of  state  chartered  entity  as  the 
federally  chartered  entity  affected;  provided, 
however,  the  provisions  of  this  chapter  .  .  .  shall 
be  applicable  to  an  independent  mortgage  broker  foi 
any  loan  originated  or  brokered  by  the  broker  that 
is  initially  funded  by  any  state  or  federally 
chartered  bank,  trust  company,  savings  and  loan, 
savings  bank,  or  credit  union."  GFLA  §  7-6A-12. 

5  See  OTS  Op.  Chief  Counsel.  P-2003-1  (Jan.  21, 
2003),  available  at  http://www.ots.treas.gov/doct/ 
56301.pdf. 
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(3)  The  term  to  maturity  of  the  loan; 

(4)  The  aggregate  amount  of  funds  that 
may  be  loaned  upon  the  security  of  real 
estate;  and 

(5)  The  covenants  and  restrictions  that 
must  be  contained  in  a  lease  to  qualify 
the  leasehold  as  acceptable  security  for 

a  real  estate  loan.  Twelve  CFR  34.4(b) 
states: 

The  OCC  will  apply  recognized 
principles  of  Federal  preemption  in 
considering  whether  State  laws  apply  to 
other  aspects  of  real  estate  lending  by 
national  banks. 

b.  Permissible  rate  of  interest  for 
national  banks.  The  limitations  on 
charges  that  comprise  rates  of  interest 
on  loans  by  national  banks  are 
determined  exclusively  by  Federal  law.^ 
Under  12  U.S.C.  85,  a  national  bank  is 
authorized  to  charge  interest  based  on 
the  laws  of  the  state  in  which  the  bank 
is  located.io  OCC  regulations  further 
provide  that: 

A  national  bank  located  in  a  state  may 
charge  interest  at  the  maximum  rate 
permitted  to  any  state-chartered  or  licensed 
lending  institution  by  the  law  of  that  state." 

This  "most  favored"  lender  status 
permits  a  national  bank  to  contract  with 
borrowers  in  any  state  for  interest  at  the 
maximum  rate  permitted  for  any  state- 
chartered  or  licensed  lending  institution 
by  the  yaw  of  the  state  in  which  the 
national  bank  is  located. 

c.  National  banks'  authority  to  charge 
fees.  Twelve  U.S,C.  24(Seventh) 
authorizes  a  national  bank  to  engage  in 
activities  that  are  part  of,  or  incidental 
to,  the  business  of  banking  ^^  as  well  as 
to  engage  in  certain  specified  activities 
listed  in  the  statute.  Mortgage  lending  is 
expressly  authorized  for  national  barJcs 
and  is  thus  inarguably  part  of  the 
business  of  banking.  Moreover, 
"negotiating  *   *   *  promissory  notes"  is 
one  of  the  activities  specified  in  section 
24(Seventh).  A  bank's  authority  to 
provide  these  products  or  services  to  its 
customers  necessarily  encompasses  the 
ability  to  charge  a  fee  for  the  product  or 
service." 


«  See  Beneficial  NafI  Bank  v.  Anderson,  123  S.Ct. 
2058  (2003). 

'"  See  Marquette  Nat'I  Bank  of  Minneapolis  v. 
First  of  Omaha  Service  Corp..  439  U.S.  299  (1978). 

> '  12  CFR  7.4001(b);  see  also  Northway  Lanes  v. 
Hacklev  Union  Nat'I  Bank  S-  Trust  Co..  464  F.2d 
855  (6th  Cir.  1972). 

'-  The  powers  clause  of  section  24(Seventh) 
provides  that  a  national  bank  may  "exercise  by  its 
board  of  directors  or  duly  authorized  officers  or 
agents,  subject  to  law,  all  such  incidental  powers 
as  shall  be  necessary  to  carry  on  the  business  of 
banking."  12  U.S.C.  24(Seventh).  See  NationsBank 
V.  Variable  Annuity  Life  Ins.  Corp..  513  U.S.  251 
(1995)  (the  "business  of  banking"  is  not  limited  to 
the  list  of  powers  enumerated  in  section 
24(Seventh)). 

'^  C/.  FrankJin  Nat'I  Bank  v.  New  York.  347  U.S. 
373,  377  (1954)  (stating,  in  the  context  of  t)tok 


The  authority  to  charge  fees  for  the 
bank's  services  is  expressly  set  out  in  12 
CFR  7,4002(a),  which  provides: 

(a)  Authority  to  impose  charges  and 
fees.  A  national  bank  may  charge  its 
customers  non-interest  charges  and  fees, 
including  deposit  account  service 
charges:  1* 

d.  Standards  applicable  to  national 
bank  operating  subsidiaries.  Pursuant  to 
their  authority  under  12  U.S.C. 
24(Seventh)  to  exercise  "all  such 
incidental  powers  as  shall  be  necessary 
to  carry  on  the  business  of  banking," 
national  banks  may  use  separately 
incorporated  entities  to  engage  in 
activities  that  the  bank  itself  is 
authorized  to  conduct.  The  OCC's 
Operating  Subsidiary  Rule,  codified  at 
12  CFR  5.34,  specifies  the  licensing 
requirements  when  national  banks  seek 
permission  fi-om  the  OCC  to  conduct 
business  through  an  operating 
subsidiary.'^  Pursuant  to  this  licensing 
process,  the  OCC  licenses  the  operating 
subsidiary  as  a  means  through  which  a 
national  bank  is  authorized  to  conduct 
activities  permissible  for  the  bank  itself. 
Under  this  regulation,  "[a]  national  bank 
may  conduct  in  an  operating  subsidiary 
activities  that  are  permissible  for  a 
national  bank  to  engage  in  directly 
either  as  part  of,  or  incidental  to,  the 
business  of  banking,  as  determined  by 
the  OCC,  or  otherwise  under  other 
statutory  authority."  i^ 

The  regulation  further  clarifies  that  in 
conducting  permissible  activities  on 
behalf  of  its  parent  bank,  the  operating 
subsidiary  is  acting  "pursuant  to  the 
same  authorization,  terms  and 
conditions  that  apply  to  the  conduct  of 
such  activities  by  its  parent  national 
bank,"  '^  When  established  in 


advertising,  "(wje  cannot  believe  that  the  incidental 
powers  granted  to  national  banks  should  be 
construed  so  narrowly  as  to  preclude  the  use^f 
advertising  in  any  branch  of  their  authorized 
business."). 

"  A  bank's  authority  in  this,  as  in  all  other,  areas 
must  be  exercised  in  a  manner  that  is  consistent 
with  safe  and  sound  banking  practices.  Paragraph 
(b)  of  section  7.4002  sets  out  the  factors  that  the 
bank  should  consider  to  ensure  that  its  process  for 
setting  its  fees  and  charges  is  consistent  with  safety 
and  soundness.  If  a  bank  uses  a  decisionmaking 
process  that  takes  these  factors  into  consideration, 
then  there  is  no  supervisory  impediment  to  the 
bank  exercising  its  discretionary  authority  to  charge 
non-interest  fees  and  charges  pursuant  to 
§  7.4002(a).  National  City  has  not  sought,  nor 
provided  information  to  support,  a  determination 
by  the  OCC  that  its  processes  in  deciding  to  charge 
the  fees  at  issue  here  are  consistent  with  safe  and 
sound  banking.  However,  as  we  have  pointed  out 
in  other  contexts,  national  banks  are  not  required 
to  obtain  a  determination  from  the  OCC  that  their         » 
fees  comport  with  §  7.4002  in  order  to  be  able  to 
exercise  the  federal  power  to  charge  fees.  See,  e.g., 
OCC  Interpretive  Letter  No.  934  (Aug.  20,  2001). 

'5  See  12  CFR  5.34(b). 

'6 12  CFR  5.34(e)(1). 

"12  CFR  5.34(e)(3). 
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accordance  with  the  procedures 
mandated  by  the  OCC's  Operating 
Subsidiary  Rule  and  approved  by  the 
OCC,  the  operating  subsidiary  is  a 
Federally-authorized  means  by  which  a 
national  bank  may  conduct  Federally- 
authorized  activities. 

e.  Anti-predatory  lending  standards 
applicable  to  national  banks.  Recently, 
the  OCC  issued  comprehensive 
supervisory  standards  to  address 
predatory  and  abusive  lending 
practices. '8  The  OCC  standards  on 
predatory  lending  make  clear  that 
national  banks  should  adopt — and 
vigorously  adhere  to — policies  and 
procedures  to  prevent  predatory  lending 
practices  in  direct  lending  and  in 
transactions  involving  brokered  and 
purchase  loans. 

Significantly.  AL  2003-2  provides 
that  bank  policies  and  procedures  on 
direct  lending  should  reflect  the  degree 
of  care  that  is  appropriate  to  the  risk  of 
a  particular  transaction.  In  some  cases, 
this  will  entail  making  the 
determination  that  a  loan  is  reasonably 
likely  to  meet  the  borrower's  individual 
financial  circumstances  and  needs.  AL 
2003-2  also  emphasizes  that  if  the  OCC 
has  evidence  that  a  national  bank  has 
engaged  in  abusive  lending  practices, 
we  will  review  those  practices  to 
determine  whether  they  violate  specific 
provisions  of  the  Federal  laws, 
including  the  Homeowners  Equity 
Protection  Act  of  1994  (HOEPA),  the 
Fair  Housing  Act,  or  the  Equal  Credit 
Opportunity  Act.  The  OCC  also  vdll 
evaluate  whether  such  practices  involve 
unfair  or  deceptive  practices  in 
violation  of  the  Federal  Trade 
Commission  Act  (FTC  Act).  Indeed, 
several  practices  cited  in  AL  2003—2, 
such  as  equity  stripping,  loan  flipping, 
and  the  re-financing  of  special 
subsidized  mortgage  loans  that 
originally  contained  terms  favorable  to 
the  borrower,  can  be  found  to  be  unfair 
practices  that  violate  the  FTC  Act. 

The  OCC's  second  advisory,  AL  2003- 
3,  addresses  concerns  that  have  been 
raised  about  the  link  between  predatory 
lending  and  non-regulated  lending 
intermediaries,  and  the  risk  that  a 
national  bank  could  indirectly  and 
inadvertently  facilitate  predatory 
lending  through  the  purchase  of  loans 
and  mortgage-backed  securities  and  in 
connection  with  broker  transactions. 
Pursuant  to  our  standards,  a  national 
bank  needs  to  perform  adequate  due 


••See  OCC  Advisory  l-ettor  2003-2,  'Guidelines 
for  National  Banks  to  Guard  Against  Predatory  and 
Abusive  Lending  Practices"  (Feb.  21,  2003)  (AL 
2003-2)  and  OCC  Advisory  Letter  2003-3, 
"Avoiding  Predatory  and  Abusive  Lending 
Practices  in  Brokered  and  Purchased  Loans"  (Feb. 
21,  2003)  (AL  2003-3). 


diligence  prior  to  entering  into  any 
relationships  with  loan  brokers,  third 
party  loan  originators,  and  the  issuers  of 
mortgage-backed  securities,  to  ensure 
that  the  bank  does  not  do  business  with 
companies  that  fail  to  employ 
appropriate  safeguards  against  predatory 
lending  in  connection  with  loans  they 
arrange,  sell,  or  pool  for  securitization. 
AL  2003-3  also  advises  national  banks 
to  take  specific  steps  to  address  the  risk 
of  fraud  and  deception  in  brokered  loan 
transactions  relating  to  broker-imposed 
fees  and  other  broker  compensation 
vehicles. 

B.  National  City's  Preemption  Request 

On  January  29.  2003,  National  City 
submitted  to  the  OCC  a  request  for  a 
determination  or  order  under  12  U.S.C. 
24(Seventh),  12  U.S.C.  371,  12  U.S.C. 
85,  and  the  OCC's  implementing 
regulations,  that  the  GFLA  does  not 
apply  to  National  City.'^  National  City 
originates  and  funds  home  equity  loans 
and  lines  of  credit  on  a  nationwide 
basis.  It  also  originates  and  funds  first 
and  second  mortgage  loans  throughout 
the  United  States  for  the  purpose  of 
financing  and  refinancing  the 
acquisition  and  .construction  of  real 
property  containing  one  to  four  family 
residential  dwellings.  National  City 
receives  loan  applications  from  third 
party  mortgage  brokers,  and  those 
mortgage  brokers  perform  many  services 
resulting  in  the  origination  of  the  loans 
and  lines  of  credit  issued  by  National 
City. 

In  its  request,  National  City  asked  the 
OCC  to  determine  that  12  U.S.C. 
24(Seventh)  and  12  U.S.C.  371  preempt 
the  GFLA  with  respect  to  the  bank  and 
its  operating  subsidiaries.  National  City 
asserts  that  the  structure  of  section  371 
and  §  34.3,  together  with  the  express 
preemption  delineated  in  §  34.4(a), 
evidence  a  presumption  that  state  law 
does  not  apply  to  the  real  estate  lending 
activities  of  national  banks  and  their 
operating  subsidiaries  unless  the  OCC 
determines  under  §  34.4(b)  that  a 
particular  state  law  is  not  preempted.  In 
other  words,  in  "considering  whether 
state  laws  apply"  for  purposes  of  issuing 
an  order  under  section  371,  National 
City  asserted  that  the  OCC  could  either 
issue  an  order  confirming  that  the  law 
is  not  applicable  or  providing  that  it 
will  be  applicable  alter  applying  the 
"recognized  principles  of  preemption" 
referred  to  in  S  34.4(b).  Thus,  National 
City  argued  that  section  371,  in  effect, 
au^orizes  the  OCC  to  "occupy  the 
field"  of  real  estate  lending  regulation 


for  national  banks,  and  that,  through  its 
regulations,  including  §  34.4(a)  and  (b), 
the  OCC  has  done  so. 

For  purposes  of  determining  whether 
any  of  the  GFIA  provisions  not 
otherwise  preempted  under  §  34.4(a) 
apply  to  National  City,  National  City 
analyzed  the  degree  to  which  the  GFLA, 
in  the  words  of  Bamett,  "stands  as  an 
obstacle  to  the  accomplishment  and 
execution  of  the  full  purposes  and 
objectives  of  Congress."  ^°  In  this  regard. 
National  City  asserted  that  various 
GFLA  provisions  place  impermissible 
limits  on  the  exercise  of  national  banks' 
real  estate  lending  powers  under  12 
U.S.C.  371. 

In  addition  to  its  arguments  under 
section  371  and  the  OCC's 
implementing  regulations.  National  City 
asserts  that  the  GFLA  places 
impermissible  limits  on  the  exercise  of 
national  banks'  authority  to  lend  money 
generally  under  12  U.S.C.  24(Seventh) 
and  to  charge  fees  for  lending  products 
or  services  pursuant  to  12  CFR  7.4002. 

Finally,  National  City  contends  that 
the  GFLA  has  the  effect  of  restricting  its 
ability  to  use  third  party  mortgage 
brokers  and  compensate  them  for  the 
services  they  provide. 

C.  Notice  of,  and  Comments  on. 
National  City's  Request 

On  February  26,  2003,  the  OCC 
published  for  comment  a  Notice  of 
National  City's  request  (the  Notice). ^i 
The  OCC  received  76  comments  on  the 
Notice.  National  banks,  financial 
services  providers,  and  trade 
associations  submitted  comments  in 
support  of  the  issuance  of  a  preemption 
determination  or  order  in  this  matter. 
Consumer  organizations,  state  officials 
(including  the  Govrmor  of  Georgia  and 
the  Acting  Commissioner  of  the  Georgia 
Department  of  Banking  and  Finance), 
the  Conference  of  State  Bank 
Supervisors,  the  National  Association  of 
Attorneys  General,  certain  members  of 
the  Committee  on  Financial  Services  of 
the  United  States  House  of 
Representatives,  and  one  member  of  the 
Senate  Committee  on  Banking,  Housing, 
and  Urban  Affairs  submitted  comments 
in  opposition. 

As  an  initial  matter,  several 
commenters  assert  that  National  City's 
request  is  moot  in  light  of  the  recent 
amendments  to  the  GFLA.  Others  urged 
the  OCC  to  rescind  its  notice  until  such 
time  as  it  receives  a  revised  request  for 
preemption  that  reflects  these 
amendments.  Still  others  assert  that, 
despite  the  amendments,  the 


"Following  the  amendments  to  the  GFLA, 
National  City  reaffirmed  its  interest  in  obtaining 
such  a  determinatioD  or  order. 


'^Bometf.  517  U.S.  ■<  31  (quoting  /fines  v. 
Davidowitz.  312  U.S.  52,  67  (1941)). 
"  68  FR  8959  (Feb.  26.  2003). 
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-■'  See  infra  not  is  40-45  and  accompanying  text. 


commenters  argue  that  the  GFLA  does 
not  prevent  or  significantly  interfere 
with  the  exercise  of  national  banks'  real 
estate  lending  powers. 

As  discussed  in  detail  below,  our 
construction  of  section  371  and  the 
results  of  a  Barnett  conflicts  analysis  of 
the  GFLA  provisions,  both  demonstrate 
that  the  GFLA  places  impermissible 
limits  on  national  banks'  real  estate 
lending  activities  and,  therefore,  is 
preempted  by  Federal  law.  National 
City's  request  raises  issues  about  only 
the  laws  in  one  state,  however,  and,  in 
our  view,  is  therefore  not  the 
appropriate  vehicle  to  consider  whether 
Federal  law  occupies  the  field  of 
national  bank  real  estate  lending 
because  that  legal  conclusion  would 
have  implications  for  other  types  of  real 
estate  lending  laws  and  for  real  estate 
lending  laws  in  all  states.  Accordingly, 
this  Determination  and  Order  does  not 
address  whether  Federal  law  occupies 
the  field  of  national  banks'  real  estate 
lending  activities.  That  issue  will  be 
considered,  however,  in  a  notice  of 
proposed  rulemaking  that  we  are 
releasing  simultaneously  with  this 
Determination  and  Order,  to  amend, 
among  other  parts  of  our  rules,  the  rules 
in  part  34  governing  the  applicability  of 
state  law  to  national  banks'  real  estate 
lending  activities. 

In  addition,  the  commenters  debate 
the  meaning  of  the  considerable  body  of 
case  law  that  has  developed  around  the 
application  of  state  law  to  the  exercise 
of  national  banks  powers.  Commenters 
in  favor  of  preemption  note  a  long  line 
of  Supreme  Court  and  lower  Federal 
court  precedent  "interpreting  grants  of 
both  enumerated  and  incidental 
'powers'  to  national  banks  as  grants  of 
authority  not  normally  limited  by,  but 
rather  ordinarily  pre-empting,  contrary 
state  law."  ^^  Commenters  opposed  to 
preemption  argue  that  the  courts  have 
avoided  finding  preemption  in  areas  of 
law,  such  as  consumer  protection, 
traditionally  occupied  by  the  states. 
These  commenters  assert  that  Congress 
specifically  endorsed  this  presumptive 
application  of  state  laws  to  national 
banks  in  the  Riegle-Neal  Interstate 
Banking  and  Branching  Efficiency  Act 
of  1994  (Riegle-Neal  Act).24 

As  discussed  in  greater  detail  below, 
the  presumption  against  preemption  of 
state  law  is  inapplicable  when  the  states 
attempt  to  regulate  in  an  area,  such  as 
national  banking,  where  there  is  a 
history  of  significant  Federal 
presence.25  Moreover,  the  Riegle-Neal 


"Barnett,  517  U.S.  at  32. 
^'•Pub.  L.  103-328,  108  Stat.  2338  (1994). 
"  See  Bank  of  America  v.  Citv  B-  County  of  San 
Francisco.  309  F.3d  551,  559  (9'th  Cir.  2002);  see 


Act  applies  the  laws  of  the  host  state 
regarding  community  reinvestment, 
consimier  protection,  and  fair  lending  to 
branches  of  an  out-of-state  national  bank 
located  in  the  host  state  only  to  the 
extent  those  laws  are  not  otherwise 
preempted  by  Federal  law. 

Many  of  the  comments  concerned 
potential  harm  to  consumers. 
Commenters  opposed  to  preemption 
recite  a  host  of  abusive  and  predatory 
lending  practices  perpetrated  against 
vulnerable  borrowers,  including 
minorities,  the  elderly,  and  the  poor. 
These  commenters  believe  such 
practices  demonstrate  the  necessity  of 
state  predatory  lending  laws  such  as  the 
GFLA.  Commenters  supportive  of 
preemption  argue  that  Federal  law 
already  prohibits  these  types  of 
practices  and  that  multiple,  and  often 
conflicting,  state  and  local  predatory 
lending  laws  will  raise  the  cost  of 
consumer  credit,  limit  access  to  credit 
for  borrowers  with  impaired  credit 
histories,  and  restrict  banks'  ability  to 
develop  and  implement  new  products 
or  product  features  and  customize 
services  to  meet  consumers'  needs. 

The  OCC  shares  the  view  of  the 
commenters  that  predatory  and  abusive 
lending  practices  are  inconsistent  with 
national  objectives  of  encouraging  home 
ownership  and  community 
revitalization,  and  can  be  devastating  to 
individuals,  families,  and  communities. 
This  does  not  lead,  however,  to  the 
conclusion  suggested  by  some 
commenters  that  the  OCC  should  have 
no  objection  to  state  predatory  lending 
laws  being  made  applicable  to  national 
banks. 

First,  laws  such  as  the  GFLA  apply  to 
loans  with  rates  of  interest  and  other 
features  typical  of  risk-based  pricing  of 
subprime  loans.  These  laws  generally 
prohibit  certain  mortgage  loan  terms 
and  impose  extra  compliance 
obligations  when  other  loan  terms  and 
conditions  are  present.  These  laws 
introduce  new  standards  for  subprime 
lending  that  are  untested,  sometimes, 
vague,  often  complex,  and,  in  many 
cases,  different  from  established  and 
well-understood  Federal  requirements. 
They  also  create  new  potential  liabilities 
and  penalties  for  any  lender  that 
missteps  in  its  efforts  to  comply  with 
those  new  standards  and  restrictions. 
Thus,  these  laws  materially  increase  a 
bank's  costs  and  compliance  risks  in 
coimection  with  subprime  lending. 
Given  the  already  generally  higher 
credit  risk  of  lending  to  subprime 
borrowers,  bank  lenders  will  conclude — 


also  American  Bankers  Ass'n.  v.  Lockyer.  239  F. 
Supp.  2d  1000,  1016  (E.D.  Cal.,  2002]:  United  States 
V.  Locke.  529  U.S.  89.  108  (2000). 


Federal  Register / Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Notices 


46271 


and  have  concluded — that  they  simply 
are  unable  to  effectively  cover  these 
increased  costs  and  risks.  Accordingly, 
they  reduce  their  product  offerings  to 
avoid  subprime  mortgage  lending,  in 
order  to  concentrate  on  making  loans  for 
which  they  can  receive  acceptable 
compensation  for  the  risks  they 
undertake.  The  practical  result  of  these 
laws,  therefore,  is  to  obstruct,  or  for 
practical  purposes,  prevent,  national 
banks  from  making  certain  types  of  real 
estate  loans,  causing  an  overall 
reduction  in  credit  available  to 
subprime  borrowers.  This  means  that 
non-predatory,  risk-priced  credit  will 
become  more  limited,  or  unavailable,  to 
creditworthy  subprime  borrowers. ^s 


^*For  a  more  detailed  discussion  of  the  reasons 
why  anti-predatory  lending  laws  may  impede  the 
flow  of  legitimate  credit  to  homebuyers  and  for 
other  economic  analysis  relevant  to  evaluating  state 
anti-predatory  lending  laws,  see  Office  of  the 
Comptroller  of  the  Currency,  Global  Banking  and 
Financial  Analysis  Department,  "CXX  Working 
Paper;  Economic  Issues  in  Predatory  Lending"  (July 
30,  2003)  (OCC  Paper). 

As  noted  in  the  OCC  Paper,  a  growing  body  of 
evidence  indicates  that  state  anti-predatory  lending 
laws  are  likely  to  restrict  the  availability  of  credit 
to  subpnme  borrowers.  For  example,  studies  of 
subprime  lending  activity  in  North  Carolina  before 
and  after  enactment  of  that  state's  anti-predatory 
lending  law  have  shown  a  post-enactment  decline 
in  subprime  mortgage  originations  of  about  15%. 
See  Keith  Harvey  &  Peter  Nigro,  "Do  Predatory 
Lending  Laws  Influence  Mortgage  Lending?  An 
Analysis  of  the  North  Carolina  Predatory  Lending 
Law,"  Paper  Presented  at  the  Credit  Research 
Conference  on  Subprime  Lending.  September  2002 
(publication  forthcoming  in  2003  in  a  conference 
volume  of  the  Journal  of  Real  Estate  Research): 
Gregory  Elliehausen  &  Michael  Staten,  "Regulation 
of  Subprime  Mortgage  Products:  An  Analysis  of 
North  Carolina's  Predatory  Lending  Law,"  Credit 
Research  Center  Working  Paper  #66,  November 
2002. 

Other  studies  also  have  documented  that  an 
unfortunate  and  unintended  consequence  of 
legislation  similar  to  the  GFLA  adopted  in  other 
jurisdictions  has  been  the  overall  reduction  in 
subprime  loans  being  originated.  See  Robert  E. 
Litan.  "Unintended  Consequences:  The  Risks  of 
Premature  State  Regulation  of  Predatory  Lending," 
available  at  http.//www.aba.com/NR/rdonlyTes/ 
000070c7qvaumpweszqozink/PredReporl20095.pdf 
and  studies  discussed  therein.  One  study  also 
documented  that  the  impact  of  this  reduction  was 
greater  for  minority  and  low-income  applicants.  See 
Keith  Harvey  &  Peter  Nigro.  "How  Do  Predatory 
Lending  Laws  Influence  Mortgage  Lending  in  Urban 
Areas?  A  Tale  of  Two  Cities, "  26  J.  Real  Est.  Res. 
No.  2  (forthcoming  in  2003). 

Some  proponents  of  state  anti-predatory  lending 
laws  have  nonetheless  argued  that  these  laws 
inhibit  predatory  and  abusiv;  lending  practices 
without  reducing  the  availability  of  credit  to 
subprime  borrowers.  A  recently  released  study 
concludes  that  the  North  Carolina  law  worked,  as 
intended,  to  reduce  loans  with  predatory  terms 
without  a  reduction  in  access  to  credit  for  high-risk 
borrowers.  See  Roberto  G.  Quercia,  Michael  A. 
Stegman,  &  Walter  R.  Davis,  "The  Impact  of  North 
Carolina's  Anti-Predatory  Lending  Law:  A 
Descriptive  Assessment,"  Center  for  Community 
Capitalism,  The  Frank  Hawkins  Kenan  Institute  for 
Private  Enterprise.  University  of  North  Carolina  at 
Chapel  Hill  (June  25,  2003)  (the  Stegman  Study), 
available  at  http://www.kenan-flagfer.unc.edu/ 


Second,  evidence  that  national  banks 
are  engaged  in  predatory  lending 
practices  is  scant  to  non-existent.  Based 
on  the  absence  of  such  information — 
fi-om  third  parties,  our  consumer 
complaint  database,  and  our  supervisory 
process — we  have  no  reason  to  believe 
that  national  banks  are  engaged  in  such 
practices  to  any  discernible  degree.  This 
observation  is  consistent  with  an 
extensive  study  of  predatory  lending 
conducted  by  HUD  and  the  Treasury 
Department,27  and  with  comments 
submitted  in  connection  with  an  OTS 
rulemaking  concerning  preemption  of 
state  lending  standards  by  46  State 
Attorneys  General. ^^ 

More  recently,  a  coalition  of  State 
Attorneys  General  repeated  the  same 
view  in  a  brief  filed  earlier  this  year  in 
coimection  with  a  challenge  to  that  OTS 
rulemaking.  The  case  involves  a  revised 
regulation  issued  by  the  OTS  to 
implement  the  Alternative  Mortgage 
Transaction  Parity  Act  (AMTPA).  The 
revised  regulation  seeks  to  distinguish 
between  federally  supervised  thrift 
institutions  and  non-bank  mortgage 
lenders  and  makes  non-bank  mortgage 
lenders  subject  to  state  law  restrictions 
on  prepajmient  penalties  and  late  fees. 
In  supporting  the  OTS's  decision  to 
distinguish  between  supervised 
depository  institutions  and 
unsupervised  housing  creditors  and  to 


News/DetailsNewsPagp.cfm?id=466G'tnenu=ki. 
However,  the  data  presented  in  this  Study  contain 
variables  and  uncertainties  that  may  limit  the 
Study's  utility  for  evaluating  the  effects  of  state 
anti-predatory  lending  laws  on  the  availability  of 
credit  to  the  full  range  of  subprime  borrowers.  See 
OCC  Paper. 

2' A  Treasury-HUD  joint  report  issued  in  2000 
found  that  predatory  lending  practices  in  the 
subprime  market  are  less  likely  to  occur  in  lending 
by- 

Banks,  thrifts,  and  credit  unions  that  are  subject 
to  extensive  oversight  and  regulation  *   *   *.  The 
subprime  mortgage  and  finance  companies  that 
dominate  mortgage  lending  in  many  low-income 
and  minority  communities,  while  subject  to  the 
same  consumer  protection  laws,  are  not  subject  to 
as  much  federal  oversight  as  their  prime  market 
counterparts — who  are  largely  federally-supervised 
banks,  thrifts,  and  credit  unions.  The  absence  of 
such  accountability  may  create  an  environment 
where  predatory  practices  flourish  because  they  are 
unlikely  to  be  detected. 

Departments  of  Housing  and  Urban  Development 
and  the  Treasury,  "Curbing  Predatory  Home 
Mortgage  Lending:  A  Joint  Report"  17-18  (June 
2000)  (Treasury-HUD  Joint  Report),  available  at 
http://www.treas.gov/press/releases/ 
report3076.htm. 

In  addition,  the  report  found  that  a  significant 
source  of  abusive  lending  practices  is  non-regulated 
mortgage  brokers  and  similar  intermediaries  who, 
because  they  "do  not  actually  take  on  the  credit  risk 
of  making  the  loan.  *  *   •  may  be  less  concerned 
about  the  loan's  ultimate  repayment,  and  more 
concerned  with  the  fee  income  they  earn  from  the 
transaction."  Id.  at  40. 

2»  Cited  in  NafI  Home  Equity  Mortgage  Ass'n  v. 
OTS.  Qvil  Action  No.  02-2506  (GK)  (D.D.C.  2003) 
at  26. 


retain  preemption  of  state  laws  with 
respect  to  the  former,  but  not  for  the 
latter,  the  State  Attorneys  General 
stated: 

Based  on  consumer  complaints  received,  as 
well  as  investigations  and  enforcement 
actions  undertaken  by  the  Attorneys  General, 
predatory  lending  abuses  are  largely  confined 
to  the  subprime  mortgage  lending  market  and 
to  non-depository  institutions.  Almost  all  of 
the  leading  subprime  lenders  are  mortgage 
companies  and  finance  companies,  not  banks 
or  direct  bank  subsidiaries. ^^ 

According  to  the  State  Attorneys 
General,  "OTS  looked  to  where  the 
problems  were  and  was  well  justified  in 
addressing  prepayment  penalties  and 
late  fee  regulation  for  state  housing 
creditors  only,  not  for  supervised 
thrifts."^"  By  not  addressing  supervised 
thrifts  in  its  rule  change,  the  O'TS  was 
retaining  for  those  institutions 
preemption  of  state  laws  under  its 
existing  regulations.  In  practical  effect, 
the  State  Attorneys  General  agreed  that 
in  matters  of  preemption,  supervised 
depository  institutions  are 
distinguishable  from  other  housing 
lenders,  and  did  not  take  issue  with 
OTS's  preemption  of  state  laws  where 
the  entity  that  benefits  fttim  the 
preemption  is  subject  to  substantial 
federal  regulation  and  supervision, 
which  effectively  addresses  the  risk  of 
abusive  or  predatory  practices  by  those 
entities. 

Against  this  background,  the  OCC's 
approach  to  predatory  lending, 
embodied  in  the  anti-predatory  lending 
standards  discussed  above, 
implemented  through  the  OCC's 
comprehensive  supervision  of  national 
banks,  minimizes  the  potential  for  harm 
from  predatory  or  abusive  lending 
without  reducing  the  credit  available  to 
subprime  borrowers.  We  recognize  that 
certain  loan  terms  and  conditions  are 
more  likely  to  be  used  imfairly  or 
abusively,  but  that  does  not  mean  that 
all  risk-priced  loans  with  those  features 
are,  necessarily,  predatory.  Thus,  it  is 
generally  necessary  to  consider  the 
totality  of  the  circuimstances  to  assess 
whether  a  loan  is  predatory  and  likely 
to  lead  to  practices  such  as  equity 
stripping.  The  OCC's  supervisory 
approach,  implemented  by  trained 
examiners  reviewing  on-site  the  lending 
practices  of  national  banks,  allows  for 
this  type  of  consideration,  ^i  By  focusing 


"■  Brief  for  Amicus  Curiae  State  Attorneys 
General,  Nat'l  Home  Equity  Mortgage  Ass'n,  Civil 
Action  No.  02-2506  (GK)  (D.D.C)  at  10-11 
(emphasis  added). 

"Id.  at  11. 

^'  Our  supervisory  track  recon^also  demonstrates 
that  where  we  find  abuse,  or  the  potential  for  abuse, 
we  will  take  strong  action.  See,  t.g..  In  the  Matter 
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{  ractices  rather  than  banning 
ing  products,  this  approach 
ikelihood  of  predatory 
than  the  availability  of 
rime  borrowers, 
commenters  also  raised 
the  scope  of  the 
or  Order  requested  by 
and  the  appropriate 
the  OCC  to  follow  in 
the  request.  Many  of  the 
lupporting  preemption 
determination  or  order 
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These  commenters  note 
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■/  Bank.  Tilton.  New  Hampshirt!. 
2000-53  (June  28.  2000) 
by  the  bank  in  excess  of  S300 
imposing  numerous  conditions  on  the 
lusiness).  available  at  http:// 
.go\  /ftp/release/2000%2D49b.pdf. 

to  be  successful,  as  explained 
Treas4ry-Hl!D  Joint  Report,  supra  note 


because  the  OCC  did  not  comply  with 
the  Federalism  requirements  of 
Executive  Order  13132  when  it  adopted 
the  rule.  This  commenter  also  contends 
that  if  the  OCC  grants  National  City's 
request,  it  would  create  a  "decisional 
rule"  applicable  to  all  national  banks 
doing  business  in  Georgia.  As  such,  the 
commenter  believes  that  Executive 
Order  13132  also  would  apply  to  this 
proceeding  and  the  OCC  should 
postpone  any  decision  on  National 
City's  request  until  it  satisfies  its 
obligations  under  the  Executive  Order  to 
consult  with  state  officials. 

We  recognize  that  this  preemption 
determination  necessarily  will  affect  the 
practices  of  lenders  in  Georgia  in 
addition  to  National  City.  As  discussed 
at  length  below,  most  of  the  GFLA 
provisions  already  are  preempted  by 
Federal  law.  Accordingly,  those 
provisions  are  preempted  for  all 
national  banks  and  their  operating 
subsidiaries.  For  the  remaining  GFLA 
provisions  preempted  by  operation  of 
this  determination  and  order,  it  would 
be  incongruous  for  the  law  to  preempt 
GFLA  provisions  for  only  one 
institution. '-'  Therefore,  this  order  will 
apply  to  all  national  banks  engaged  in 
real  estate  lending  activities  in  Georgia. 

We  also  agree  with  the  commenters 
who  argued  that,  consistent  with  12  CFR 
7.4006,  the  GFLA  is  preempted  for 
national  bank  operating  subsidiaries  to 
the  same  extent  it  is  preempted  for  their 
parent  banks.-"  Accordingly,  this 
determination  applies  equally  to 
national  bank  operating  subsidiaries 
engaged  in  real  estate  lending  activities 
in  Georgia.  This  determination  will  not, 
however,  affect  lenders  who  are  not 
otherwise  subject  to  the  GFLA. 
Therefore,  we  decline  to  adopt  the 
suggestion  of  some  commenters  that  this 
order  apply  to  all  national  banks  and 
national  bank  operating  subsidiaries, 
regardless  of  whether  they  make  real 
estate  loans.  Those  lenders  will, 
however,  be  subject  to  the  results  of  the 
rulemaking  commenced  today,  which 
proposes  to  apply  the  results  of  our 
analysis  here  by  expanding  the  list  of 
the  types  of  state  laws  that  are  expressly 
preempted  by  Federal  law  concerning 
national  banks'  real  estate  lending 
powers. 

These  and  other  comments  will  be 
addressed  in  more  detail  in  the 
following  sections,  which  present  an 
overview  of  the  national  banking  laws 
and  the  Federal  court  precedents 


^^This  determination  depends  on  an  analysis  t)f 
the  GFLA  and  national  bank  authority  and  is 
therefore  not  fact-specific  to  National  City. 

■'■'  See  infra  note  110  and  accompanying  text  for 
a  detailed  discussion  of  the  coramenter's  arguments 
concerning  the  Federalism  order. 


concerning  the  applicability  of  state  law 
to  national  banks,  followed  by  an 
analysis  of  the  extent  to  which 
provisions  of  the  GFLA  are  preempted 
by  Federal  law. 

n.  Overview  of  Federal  Preemption  of 
State  Laws  With  Respect  to  National 
Banks 

In  the  earliest  decades  of  this 
country's  existence,  the  Supreme  Court 
recognized  that  under  the  Supremacy 
Clause  of  the  U.S.  Constitution — 
paragraph  2  of  Article  VI — states  "have 
no  power,  by  taxation  or  otherwise,  to 
retard,  impede,  burden,  or  in  any  other 
manner  control,  the  operations"  of  an 
entity  created  by  lawftil  exercise  of 
Federal  authority.  S''  The  entity  involved 
in  the  landmark  case  in  which  these 
principles  were  articulated  was  the 
Second  Bank  of  the  United  States.  The 
history  of  the  national  banking  laws  and 
140  years  of  Federal  court  precedents 
considering  the  applicability  of  state 
laws  to  national  banks  consistently 
reflect  this  principle  and  demonstrate 
that  the  exercise  by  a  national  bank  of 
a  Federally  authorized  power  is 
ordinarily  not  subject  to  state  law. 

A.  Legislative  History  of  the  Early 
National  Banking  Laws 

Congress  enacted  the  National 
Currency  Act  (Currency  Act)  in  1863 
and  modified  it  with  the  National  Bank 
Act  the  year  after  for  the  purpose  of 
establishing  a  new  national  banking 
system  that  would  operate  distinctly 
and  separately  from  the  existing  system 
of  state  banks.  The  Currency  Act  and 
National  Bank  Act  were  enacted  to 
create  a  uniform  and  secure  national 
currency  and  a  system  of  national  banks 
designed  to  help  stabilize  and  support 
the  national  economy  both  during  and 
after  the  Civil  War. 

Both  proponents  and  opponents  of  the 
new  national  banking  system  expected 
that  it  would  supersede  the  existing 
system  of  state  banks.^s  Given.this    "• 


'"'MCutloch  V.  Maryland.  17  U.S.  (4  Wheat.)  316, 
436(1819). 

'^  Representative  Samuel  Hooper,  who  reported 
the  bill  to  the  House,  stated  in  support  of  the 
legislation  that  one  of  its  purposes  was  "to  render 
the  law  [/.p..  the  Currency  Act]  so  perfect  that  the 
State  banks  may  be  induced  to  organize  under  it, 
in  preference  to  continuing  under  their  State 
charters."  Cong.  Globe.  38th  Cong.  1st  Sess.  1256 
(Mar.  23,  1864).  While  Rep.  Hooper  did  not  believe 
that  the  legislation  was  necessarily  harmful  to  the 
state  bank  system,  he  did  "look  upon  the  system  of 
State  banks  as  having  outlived  its  usefulness."  Id. 
Opponents  of  the  legislation  believed  that  it  was 
intended  to  'take  from  the  States  *   *   *  all 
authority  whatsoever  over  their  own  State  banks, 
and  to  vest  that  authority  *   *   *  in  Washington." 
Cong.  Globe,  38th  Cong.,  1st  Sess.  1267  (Mar.  24, 
1864)  (statement  of  Rep.  Brooks).  Rep.  Brooks  made 
that  statement  to  support  the  idea  that  the 
legislation  was  intended  to  transfer  control  over 
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anticipated  impact  on  state  banks  and 
the  resulting  diminution  of  control  by 
the  states  over  banking  in  general, 3** 
proponents  of  the  national  banking 
system  were  concerned  that  states 
would  attempt  to  undermine  it.  Remarks 
of  Senator  Sumner  illustrate  the 
sentiment  of  many  legislators  of  the 
time:  "Clearly,  the  [national]  bank  must 
not  be  subjected  to  any  local 
government.  State  or  municipal;  it  must 
be  kept  absolutely  and  exclusively 
under  that  Government  from  which  it 
derives  its  functions. "3'' 

The  allocation  of  any  supervisory 
responsibility  for  the  new  national 
banking  system  to  the  states  would  have 
been  inconsistent  with  this  need  to 
protect  national  banks  from  state 
interference.  Congress,  accordingly, 
established  a  Federal  supervisory 
regime  and  created  a  Federal  agency 
within  the  Department  of  Treasury — ihe 
OCC — to  carry  it  out.  Congress  granted 
the  OCC  the  broad  authority  "to  make 
a  thorough  examination  of  all  the  affairs 
of  [a  nationa]  bank],"'*^  and  solidified 


banking  from  the  states  to  the  Federal  government. 
Given  the  legislation's  objective,  its  passage  would, 
in  Rep.  Brooks'  opinion,  mean  that  there  would  be 
no  state  banks  left  over  which  the  states  would  have 
authority.  Thus,  by  observing  that  the  legislation 
was  intended  to  take  authority  over  state  banks 
from  the  states,  Rep.  Brooks  was  not  suggesting  that 
the  Federal  government  would  have  authority  over 
slate  banks;  rather,  he  was  explaining  Ihe  bill  in  a 
context  that  assumed  the  demise  of  state  banks. 
Rep.  Pruyn  opposed  the  bill  stating  that  Ihe 
legislation  would  "be  the  greatest  blow  yet  inflicted 
upon  the  States."  Cong.  Globe.  38th  Cong.,  1st  Sess. 
1271  (Mar.  24. 1864).  See  also  John  Wilson  Million. 
The  Debate  on  the  National  Bank  Act  of  1863.  2  J. 
Pol.  Econ.  251,  267  (1893-94)  regarding  the 
Currency  Act  ("Nothing  can  be  more  obvious  from 
the  debates  than  that  the  national  system  was  to 
supersede  the  system  of  state  banks."). 

■"'  See.  e.g..  Tiffany  v.  Nat'l  Bank  of  Missouri.  85 
U.S.  409,  412-413  (i874)  (  "It  cannot  be  doubted,  in 
view  of  the  purpose  of  Congress  in  providing  for  the 
organization  of  National  banking  associations,  that 
it  was  intended  to  give  them  a  firm  footing  in  the 
different  States  where  they  might  be  located.  If  was 
expected  they  would  come  into  competition  with 
State  banks,  and  it  was  intended  to  give  them  at 
least  equal  advantages  in  such  competition.  *    *   * 
National  banks  have  been  National  favtirites.  They 
were  established  for  the  purpose,  in  part,  of 
providing  a  currency  for  the  whole  country,  and  in 
part  to  create  a  market  for  the  loans  of  the  General 
government.  It  could  not  have  been  intended, 
therefore,  to  expose  them  to  the  hazard  of 
unfriendly  legislation  by  the  States,  or  to  ruinous 
competition  with  State  banks.").  See  also  B. 
Hammond.  Banks  and  Politics  in  America  from  the 
Revolution  to  the  Civil  War  725-34  (1957);  P. 
Sludenski  &  H.  Krooss,  Financial  Histon'  of  the 
United  States  155  (1st  ed.  1952). 

^'Cong.  Globe,  38th  fiong..  1st  Sess.,  at  1893 
(Apr.  27,  1864).  See  also  Beneficial  Nafl  Bank.  123 
S.Ct.  at  2064  ("ITjhis  Coiirt  has  also  recognized  the 
special  nature  of  federally  chartered  banks.  Uniform 
rules  limiting  the  liability  of  national  banks  and 
prescribing  exclusive  remedies  for  their  overcharges 
are  an  integral  part  of  a  banking  system  that  needed 
protection  from  possible  unfriendly  State 
legislation.'")  (citations  omitted). ■ 

3«Act  of  June  3,  1864,  c.  106,  §54. 13  Stat.  116. 
codified  at  12  U.S.C.  481. 


this  Federal  supervisory  authority  by 
vesting  the  OCC  with  exclusive 
visitorial  powers  over  national  bani^s. 
These  provisions  assuire,  among  other 
things,  that  the  OCC  will  have 
comprehensive  authority  to  examine  all 
the  affairs  of  a  national  bank  and  protect 
national  banks  from  potential  state 
hostility  by  establishing  that  the 
authority  to  examine,  supervise,  and 
regulate  national  banks  is  vested  only  in 
the  OCC,  unless  otherwise  provided  by 
Federal  law.^" 

B.  The  Supremacy  Clause  and  the 
Federal  Preemption  Standards 
Articulated  by  the  Supreme  Court 

In  certain  circumstances,  a  state  law 
may  be  preempted  by  Federal  law  and 
thus  rendered  invalid  by  reason  of  the 
Supremacy  Clause  of  the  Constitution.*" 
The  Supreme  Court  has  identified  three 
ways  in  which  Congress  can  displace 
state  law.  First,  Congress  can  adopt 
express  language  setting  forth  the 
existence  and  scope  of  preemption.'' ' 
Second,  Congress  can  adopt  a  scheme  of 
regulation  that  "occupies  the  field"  and 
leaves  no  room  for  states  to  adopt 
supplemental  laws.''^  Third,  Congress 
can  adopt  a  statute  that  is  in 
"irreconcilable  conflict"  with  state 
law."*^  Irreconcilable  conflict  will  be 
found  when  either:  (i)  Compliance  with 
both  laws  is  a  "physical 
impossibility;"-*''  or  (as  noted  by 
National  City  in  its  request)  (ii)  when 
the  state  law  stands  "as  an  obstacle  to 
the  accomplishment  and  execution  of 
the  full  purposes  and  objectives  of 
Congress.  "*5 

As  noted  above,  many  commenters 
pointed  to  the  consumer  protective 
nature  of  the  GFLA  in  support  of  their 
position  that  preemption  of  the  statute 


'"Writing  shortly  after  the  Currency  Act  and 
National  Bank  Act  were  enacted.  then-Secretary  of 
the  Treasury,  and  formerly  the  first  Comptroller  of 
the  Currency,  Hugh  McCulloch  observed  that 
"Congress  has  assumed  entire  control  of  the 
currency  of  the  country,  and.  to  a  very  considerable 
extent,  of  its  banking  interests,  prohibiting  the 
interference  of  State  governments."  Cong.  Globe. 
39th  Cong..  1st  Sess..  Misc.  Doc.  No.  100.  at  2  (Apr. 
23. 1866). 

^''''This  Constitution,  and  the  Laws  of  the  United 
States  which  shall  be  made  in  Pursuance  thereof 
*   *   *  shall  be  the  supreme  Law  of  the  Land;  and 
the  Judges  in  every  State  shall  be  bound  thereby, 
any  Thing  in  the  Constitution  or  Laws  of  any  State 
to  the  Contrary  notwithstanding."  U.S.  Const.  Art. 
VI,  cl.  2. 

■"  See  Jones  v.  Rath  Packing  Co.,  430  U.S.  519, 
525(1977). 

<2  See  Rice  v.  Santa  Fe  Elevator  Corp..  331  U.S. 
218.230(1947). 

"  Rice  V.  Norman  Williams  Co.,  458  U.S.  654,  659 
(1982). 

**  Florida  Lime  &  Avocado  Growers,  Inc.  v.  Paul. 
373  U.S.  132,  142-43  (1963). 

*^  Mines  v.  Davido\iitz,  312  U.S.  52,  67  (1941); 
Bamett,  517  U.S.  at  31  (quoting  Mines). 


would  be  inappropriate.  Because  the 
origins  of  Federal  preemption  are 
Constitutional,  however,  the  underlying 
purpose  of  the  state  legislation,  albeit 
salutary,  is  not  relevant  to  determining 
whether  the  law  applies.  As  explained 
in  Association  of  Banks  in  Insurance, 
Inc.  v.  Duryee,'*''  "[wlhere  state  and 
federal  laws  are  inconsistent,  the  state 
law  is  pre-empted  even  if  it  was  enacted 
by  the  state  to  protect  its  citizens  or 
consumers."*^ 

C.  Supreme  Court  Precedent9,Leading  to 
Bamett 

From  the  earliest  years  of  the  national 
banking  system,  up  to  and  including  a 
decision  rendered  only  months  ago,  the 
Supreme  Court  has  consistently 
recognized  the  unique  status  of  the 
national  banking  system  and  the  limits 
placed  on  states  by  the  National  Bank 
Act.*"  The  Supreme  Court  stated  in  one 
of  the  first  cases  to  address  the  role  of 
the  national  banking  system  that  "[t]he 
national  banks  organized  under  the 
[National  Bank  Act]  are  instruments 
designed  to  be  used  to  aid  the 
government  in  the  administration  of  an 
important  branch  of  the  public  service. 
They  are  means  appropriate  to  that 
end."^***  Subsequent  opinions  of  the 
Supreme  Court  have  been  equally  clear 
about  national  banks'  unique  role  and  N 
status.^" 

The  Supreme  Court  also  has 
recognized  the  clear  intent  on  the  part 
of  Congress  to  limit  the  authority  of 


«55  F.  Supp.  2d  799  (S.D.  Ohio  1999). 

*''  Id.  at  802.  Agreeing  with  this  conclusion,  the 
Sixth  Circuit  stated  that  "the  fact  that  the  state 
legislature  enacted  the  (state  law  at  i.ssue]  to  protect 
general  insurance  agents  and  consumers  does  not, 
for  that  reason  alone,  preclude  federal  preemption." 
Ass'n  of  Banks  in  Ins.,  Inc.  v.  Duryee.  270  F.3d  397, 
408  (6th  Cir.  2001);  see  also  Franklin  Natl  Bank  of 
Franklin  Square  v.  New  York.  347  U.S.  373,  378 
(1954). 

<8  See  Beneficial  Nafl  Bank.  123  S.Ct.  at  2064. 

*^  Farmers'  S-  Mechanics'  Nat'l  Bank  v.  Dearing, 
91  U.S.  29.  33(1875). 

^o  See  Marquette  Nat  'I  Bank  v.  First  of  Omaha 
Service  Corp.,  439  U.S.  299.  314-315  (1978)  ( "Close 
examination  of  the  National  Bank  Act  of  1864.  its 
legislative  history,  and  its  historical  context  makes 
clear  that.  *   •   •  Congress  intended  to  facilitate 
*   •   •  a  national  banking  system'.")  (citation 
omitted):  Franklin  Nat'l  Bank.  347  U.S.  at  375 
(1954)  ("The  United  States  has  set  up  a  system  of 
national  banks  as  federal  instrumentalities  to 
perform  various  functions  such  as  providing 
circulating  medium  and  government  credit,  as  well 
as  financing  commerce  and  acting  as  private 
depositories.");  Davis  v.  Elmira  Sav.  Bank.  161  U.S. 
275,  283  (1896)  ( "NaUonal  banks  are 
instrumentalities  of  the  federal  government,  created 
for  a  public  purpose,  and  as  such  necessarily 
subject  to  the  paramount  authority  of  the  United 
States');  Guthrie  v.  Markness.  199  U.S.  148.  159 
(1905)  ("It  was  the  intention  that  this  statute  should 
contain  a  full  code  of  provisions  upon  the  subject, 
and  that  no  state  law  or  enactment  should 
undertake  to  exercise  the  right  of  visitation  over  a 
national  corporation."). 
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at  32.  The  Supreme  Court  has 
"business  of  banking"  is  not 
enumerated  in  section 
NatioiisBank  v.  Variable  Annuity  Life 
1.  258  n.2  (1995).  As  the  scope 
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tl  orize  additional  activities  if 
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Ins.  Agents  of  America,  Inc. 
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has  ordinarily  found  that  no  such  j 
condition  applies. "''^ 

D.  Recent  Lower  Federal  Court  Decisions 
Concluding  that  State  Laws  Are 
Preempted 

This  principle  has  been  recognized 
and  applied  in  a  series  of  recent  cases 
invalidating  state  and  local  restrictions 
upon  national  bank  practices  authorized 
under  Federal  law.  In  each  case,  the 
court  determined  that  the  state  or  local 
restriction  obstructed,  in  whole  or  in 
part,  the  exercise  of  an  authorized 
national  bank  power  and  therefore  was 
preempted  by  operation  of  the 
Supremacy  Clause. 

For  example,  ordinances  passed  by 
four  municipalities  in  California  and 
New  Jersey  specifically  to  prohibit  ATM 
access  fees  were  promptly  enjoined  by 
district  court  order  on  grounds  that 
included  National  Bank  Act 
preemption.  In  California,  the  district 
court  entered  a  preliminary  injunction 
against  the  fee  prohibition  ordinances 
adopted  by  San  Francisco  and  Santa 
Monica,  and  the  Ninth  Circuit  affirmed. 
On  remand,  the  district  court  entered  a 
permanent  injunction  against  the 
ordinances,  and  the  Ninth  Circuit  once 
again  affirmed.^e  Similarly,  a  Federal 
district  court  in  New  Jersey  entered 
temporary  restraining  orders  preventing 
fee  prohibition  ordinances  adopted  by 
Newark  and  Woodbridge  fi-om  becoming 
effective.  The  combined  case  was 
ultimately  settled  by  each  city's  consent 
to  a  permanent  injunction  against  its 
ordinance.5'^  A  Federal  district  court  in 
Des  Moines  declared  a  longstanding 
Iowa  prohibition  on  ATM  access  fees  to 
be  in  conflict  with  the  national  bank 
power  to  charge  fees  and  therefore 
preempted.^8  por  similar  reasons,  the 
Fifth  Circuit  upheld  a  Federal  district 
court  ruling  that  Federal  law  displaced 
a  Texas  statute  that  prohibited  the 
charging  of  fees  for  cashing  checks 
drawn  upon  accounts  at  the  payor 
bank.^  A  Federal  district  coiul  in 
Georgia  reached  the  same  conclusion 
with  respect  to  a  Georgia  law  that 
similarly  attempted  to  restrict  the 
authority  of  national  banks  ujider 
Federal  law  to  charge  such  fees.^° 


"BomeH,  517  U.S.  at  34. 

^  See  Bank  of  America,  N.A.  v.  City  6-  County  of 
San  Francisco,  2000  WL  33376673  (N.D.  Cal.  June 
30.  2000),  affd.  Bank  of  America.  309  F.3d  551. 

"  See  New  Jersey  Bankers  Ass'n  v.  Township  of 
Woodbridge.  No.  CV-00-702  (JAG)  (D.N.J.  Nov.  8. 
2000). 

^  See  Metrobonk  v.  Foster.  193  F.  Supp.  2d  1 156 
(S.D.  Iowa  2002). 

5«  See  Wells  Fargo  Bank  of  Texas,  N.A.  v.  James, 
321  F.3d  488  (5th  Cir.  2003). 

""See  Bank  of  America,  N.A.  v.  Sorrell,  248  F. 
Supp.  2d  1196  (N.D.  Ga.  2002). 


Restrictions  on  national  bank 
activities  other  than  the  charging  of  fees 
have  also  been  held  preempted. 
Deferring  to  the  OCC's  interpretations  of 
the  National  Bank  Act,  the  Eighth 
Circuit  held  that  Federal  law  preempted 
Iowa  restrictions  on  ATM  location, 
operation,  and  advertising  as  applied  to 
national  banks.^'  More  recently,  a 
Federal  district  court  in  California 
permanently  enjoined  the  California 
Attorney  General  and  Director  of  the 
Department  of  Consumer  Affairs  ft-om 
enforcing  a  California  statute  requiring 
that  certain  language  and  information  be 
placed  on  the  billing  statements  credit 
card  issuers  provide  their  cardholders. ^^ 
In  so  doing,  the  court  held  that  there  is 
"no  indication  in  the  NBA  that  Congress 
intended  to  subject  that  power  [to  loan 
money  on  personal  security]  to  local 
restriction."  ^^  Thus,  the  court  applied 
"the  ordinary  rule  ...  of  preemption  of 
contrary  state  law.""  Contrary  state  law 
may  be  preempted  by  Federal 
regulation.  "Federal  regulations  have  no 
less  pre-emptive  effect  than  federal 
statutes. "65 

E,  The  Limited  Circumstances  Under 
Which  State  Laws  Apply  to  National 
Banks 

State  laws  apply  to  national  banks' 
activities  under  circumstances  that  have 
been  described  variously  by  the  courts 
as  not  altering  or  conditioning  a 
national  bank's  ability  to  exercise  a 
power  that  Federal  law  grants  to  it.^* 
"Thus,  states  retain  some  power  to 
regulate  national  banks  in  areas  such  as 
contracts,  debt  collection,  acquisition 
and  transfer  of  property,  and  taxation, 
zoning,  criminal,  and  tort  law."  "^ 
Notably,  these  types  of  laws  do  not 
actually  regulate  the  manner  and 
content  of  the  business  of  banking 
authorized  for  national  banks  under 
Federal  law,  but  rather  establish  the 
legal  infrastructure  that  surrounds  and 
supports  the  conduct  of  that  business. 
They  promote  a  national  bank's  ability 
to  conduct  business;  they  do  not 


81  See  Bank  One.  Utah.  v.  Guttau.  190  F.3d  844 
(8th  Cir.  1999).  cert,  denied  sub  nom  Foster  v.  Bank 
One,  Utah,  529  U.S.  1087  (2000). 

"  See  Lockyer,  239  F.  Supp  2d  1000. 

"Id.  at  1016;  see  also  Wells  Fargo  Bank,  N.A.  v. 
Boutris,  252  F.  Supp.  2d  1065.  1069  (E.D.  Cal.  2003) 
("The  National  Bank  Act  was  enacted  to  "facilitate 
*  *   '  "a  national  banking  system."'  and  "to  protect 
national  banlcs  against  intrugjve  regulation  by  the 
States."")  (citations  omitted). 

^Lockyer.  239  F.  Supp.  2d  at  1016. 

"  Fid.  Fed.  Sav.  &  Loan  Ass'n.  v.  de  la  Cuesia. 
458  U.S.  141.153(1982). 

66  See  Bamett.  517  U.S.  at  33. 

"'BanJc  of  America.  309  F.3d  at  559.  Notably, 
"(cjonsumer  protection  is  not  reflected  in  the  case 
law  as  an  area  in  which  the  states  have  traditionally 
been  permitted  to  regulate  national  banks."  Lockyer. 
239  F.  Supp.  2d  at  1016. 
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obstruct  a  national  bank's  exercise  of 
powers  granted  under  Federal  law.**« 

This  does  not  mean,  as  asserted  by 
some  commenters,  that  state  laws 
presumptively  apply  to  national  banks. 
These  commenters  suggest  that  all 
preemption  analysis  begins  with  the 
presumption  against  preemption.  As 
explained  recently  by  the  Court, 
however,  this  presumption  is  "not 
triggered  when  the  States  regulate  in  an 
area  where  there  has  been  a  history  of 
significant  federal  presence."''^  As 
further  explained  by  the  Ninth  Circuit 
in  Bank  of  America,  "because  there  has 
been  a  'history  of  significant  federal 
presence'  in  national  banking,  the 
presumption  against  preemption  of  state 
law  is  inapplicable."  "° 

Nor,  contrarj'  to  these  commenters' 
assertions,  did  Congress  specifically 
endorse  the  presumptive  application  of 
state  laws  in  the  Riegle-Neal  Act. 
Although  the  Riegle-Neal  Act,  at  12 
U.S.C.  36(f)(1)(A),  initially  makes 
applicable  the  laws  of  the  host  state 
regarding  community  reinvestment, 
consumer  protection,  and  fair  lending  to 
branches  of  an  out-of-state  national  bank 
located  in  the  host  state,  the  statute 
expressly  excepts  any  state  laws  that  are 
preempted  under  Federal  law.  In  a  few 
situations.  Federal  law  has  incorporated 
provisions  of  state  law  for  specific    - 
purposes. ^1  Congress  may  more 
generally  establish  standards  that 
govern  when  state  law  will  apply  to 
national  banks'  activities. ^"2  In  such 
cases,  the  OCC  applies  the  law  or  the 
standards  that  Congress  has  required  or 
established. 

ni.  Discussion  and  Analysis 

The  GFLA  affects  a  national  bank's 
ability  to  engage  in  real  estate  lending, 
the  rate  of  interest  a  national  bank  may 
charge  for  a  loan,  and  a  national  bank's 
ability  to  charge  non-interest  fees.  Our 
discussion  analyzes  the  provisions  of 
the  GFLA  according  to  these  categories. 
Following  that  analysis,  we  discuss  the 
extent  to  which  Federal  law  preempts 
the  remaining  provisions.  We  first 
review  the  provisions  of  the  GFLA  as 
they  apply  to  a  national  bank,  then 


«>  See  Barnett,  517  U.S.  at  15,  33-34,  and  cases 
cited  therein. 

«9  United  States  v.  Locke.  529  U.S.  at  108. 

'»  309  F.3d  at  559. 

"  See.  e.g..  12  U.S.C.  92a(a)  (the  extent  of  a 
national  bank's  fiduciary  powers  is  determined  by 
reference  to  the  law  of  the  state  where  the  national 
bank  is  located). 

'^  See,  e.g.,  15  U.S.C.  6701  (codification  of  section 
104  of  theGLBA.  Pub.  L.  106-102.  113  Stat.  1338. 
1352  (1999).  which  establishes  standards  for 
determining  the  applicability  of  state  law  to 
different  types  of  activities  conducted  by  national 
banks,  other  insured  depository  institutions,  and 
their  affiliates). 


apply  those  conclusions  to  the  bank's 
operating  subsidiaries. 

A.  The  GFLA  Conflicts  With  the  Federal 
Grant  of  Power  to  a  National  Bank  to 
Engage  in  Real  Estate  Lending  Activities 

In  Bamett,  the  Supreme  Court 
analyzed  a  statute,  12  U.S.C.  92,  similar 
in  structure  to  section  371,  to  determine 
the  extent  to  which  section  92  leaves 
room  for  state  regulation  of  the  activities 
the  statute  authorizes.  There,  the 
Supreme  Court  stated  that: 

[section  92's|  language  suggests  a  broad,  not 
a  limited,  permission.  That  language  says, 
M  ithout  relevant  qualification,  that  national 
banks  "may  *   *  *  act  as  the  agent"  for 
insurance  sales.  12  U.S.C.  92.  It  specifically 
refers  to  "rules  and  regulations"  that  will 
govern  such  sales,  while  citing  as  their 
source  not  state  law,  but  the  federal 
Comptroller  of  the  Currency.''^ 

The  Court  concluded  that  "where 
Congress  has  not  expressly  conditioned 
the  grant  of  'power'  upon  a  grant  of  state 
permission,  the  Court  has  ordinarily 
found  that  no  such  condition 
applies." '"' 

Section  371  authorizes  national  banks 
to  engage  in  real  estate  lending  "subject 
to  section  1828(o)  of  this  title  and  such 
restrictions  and  requirements  as  the 
Comptroller  of  the  Currency  may 
prescribe  by  regulation  or  order."  This 
express  lemguage  specifically  addresses 
the  sources  of  restrictions  on  national 
banks'  real  estate  lending  activities  and, 
by  its  terms,  does  not  envision  that  the 
exercise  of  those  powers,  granted  by 
section  371,  would  be  subject  to 
compliance  with  any  state 
requirement. ''5 

The  legislative  history  of  section  371 
lends  further  support  to  this        ^ 


'^BorneH.  517  U.S.  at  32. 

'■•  Id.  at  34. 

'^One  conunenter  argued  that  this  construction  of 
national  banks'  real  estate  lending  authority  is 
refuted  by  the  1896  case  ot  McClellan  v.  Chipman. 
164  U.S.  347  (1896).  In  that  case,  a  national  bank 
unsuccessfully  asserted  that  the  statute  then 
applicable  to  national  banks'  real  estate  lending 
activities  left  no  room  for  the  application  of  a  state 
insolvency  law.  The  state  insolvency  law  at  issue 
in  McClellan  is  easily  distinguished  from  the  GFLA. 
however.  The  Supreme  Court  recognized  two 
propositions  in  McClellan.  First,  "general  stale  laws 
upon  the  dealings  and  contracts  of  national  banks" 
apply  to  the  banks'  operations.  Id.  at  357.  Second, 
there  is  an  exception  to  this  general  rule  for  state 
laws  that  "expressly  conflict  with  the  laws  of  the 
United  States,  or  frustrate  the  purpose  for  which  the 
national  banks  were  created,  or  impair  their 
efficiency  to  discharge  the  duties  imposed  upon 
them  by  the  law  of  the  United  States."  Id.  The 
Supreme  Court  held  that  the  state  insolvency  law 
at  issue  in  McClellan  was  the  type  of  law  governed 
by  the  first  proposition.  The  GFLA  is  not  a  general 
state  contract  law  that  only  incidentally  impacts 
national  banks'  real  estate  lending  activities, 
however.  Because  the  GFLA  directly  regulates  the 
real  estate  lending  of  national  banks,  it  is 
inapplicable  to  national  banks  pursuant  to  the 
second  proposition  recognized  in  McClellan. 


construction.  National  banks'  real  estate 
lending  activities  have  consistently  been 
,  subject  to  comprehensive  Federal 
regulation  ever  since  the  authority  to 
lend  on  the  security  of  real  estate  was 
first  granted  to  them  in  the  Federal 
Reserve  Act  of  1913.  For  many  years, 
national  banks'  real  estate  lending 
authority  was  governed  by  the  express 
terms  of  section  371.  As  originally 
enacted  in  1913,  sectioii  371  contained 
a  limited  grant  of  authority  to  national 
banks  to  lend  on  the  security  of 
"improved  and  unencumbered  farm 
land,  situated  within  its  Federal  reserve 
district."  ''•'  In  addition  to  the  geographic 
limits  inherent  in  this  authorization,  the 
Federal  Reserve  Act  also  imposed  limits 
on  the  term  and  amount  of  each  loan  as 
well  as  an  aggregate  lending  limit.  Over 
the  years,  section  371  was  repeatedly 
amended  to  broaden  the  types  of  real 
estate  loans  national  banks  were 
permitted  to  make,  to  expand 
geographic  limits,  and  to  modify  loan 
term  limits  and  per-loan  and  aggregate 
lending  limits. 

In  1982,  Congress  removed  these 
"rigid  statutory  limitations"  '^  in  favor 
of  a  broad  provision  authorizing 
national  banks  to  "make,  arrange, 
purchase  or  sell  loans  or  extensions  of 
credit  secured  by  liens  on  interests  in 
real  estate,  subject  to  such  terms, 
conditions,  and  limitations  as  may  be 
prescribed  by  the  Comptroller  of  the 
Currency  by  order,  rule,  or 
regulation."  ^^  The  purpose  of  the  1982 
amendment  was  "to  provide  national 
banks  with  the  ability  to  engage  in  more 
creative  and  flexible  financing,  and  to 
become  stronger  peutici  pants  in  the 
home  financing  market."  ^^  In  1991, 
Congress  removed  the  term  "rule"  from 
this  phrase  and  enacted  an  additional 
requirement,  codified  at  12  U.S.C. 
1828(o),  that  national  banks  (and  other 
insured  depository  institutions)  conduct 
real  estate  lending  pursuant  to  luiiform 
standards  adopted  at  the  Federal  level 
by  regulations  of  the  OCC  and  the  other 
Federal  banking  agencies.""  The  two 
versions  of  section  371 — namely,  the 
lengthy  and  prescriptive  approach  prior 
to  1982  and  the  more  recent  statement 
of  broad  authority  qualified  only  by 
reference  to  Federal  law — may  be  seen 


'»  Federal  Reserve  Act,  ch.  6,  §  24.  38  Stat.  251, 
273(1913). 

"S.  Rep.  No.  97-536.  at  27  (1982). 

'"Gam-St  Germain  Depository  Institutions  Act  of 
1982.  Pub.  L.  97-320,  section  403.  96  Stat.  1469. 
1510-11  (1982). 

'«S.  Rep.  No.  97-536.  at  27  (1982). 

•^  See  section  304  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act.  codified 
at  12  U.S.C.  1829(o).  These  standards  governing 
national  banks'  real  estate  lending  are  set  forth  in 
Subpart  D  of  part  34. 
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as  evolving  aiti  culations  of  tiie  same 
idea. 

In  no  respect  does  the  statute  express 
or  imply  that  tl  e  power  granted  is 
limited,  to  som ;  variable  degree,  by 
application  of  1  fty  different  state  laws. 
Part  34  of  our  r  des,  which  was  issued 
pursuant  to  the  OCC's  authority  under 
section  371,  already  identifies  certain 
types  of  state  la  ws  that  do  not  apply  to 
national  banks.  Section  34.4(a) 
expressly  preen  ipts  state  laws 
concerning  fivel  areas  of  fixed-rate 
mortgage  lending.  Section  34.4(b) 
provides  that,  v  'hen  considering 
whether  to  preempt  state  laws  in  other 
areas  of  mortgage  lending,  the  OCC  will 
apply  recognize  d  principles  of  Federal 
preemption. 

We  analyze  fi  rst  the  provisions  of  the 
GFLA  that  are  p  reempted  under 
§  34.4(a).  Two  of  the  five  types  of  state 
laws  expressly  preempted  by  §  34.4(a) — 
state  laws  concc  irning  the  schedule  for 
the  repayment  ( i  principal  and  interest 
(§  34.4(a)(2))  an  1  the  term  to  maturity  of 
the  loan  (§  34.4Ja)(3)) — are  relevant  here. 
Following  o\u  iialysis  of  the  GFLA 
provisions  preempted  by  §§  34.4(a)(2) 
and  (3),  we  analyze  GFLA  provisions 
preempted  under  recognized  principles 
of  Federal  preeitiption  as  provided  by 
§  34.4(b).8i 


1 .  Provisions  of 
§  34.4(a)(2)  (State 
Schedule  for  Re  Dayment 
and  Interest) 


GFLA  Preempted  by 
Laws  Concerning  the 
of  Principal 


Section  34.4(j  )(2)  preempts  state  laws 
"concerning  *   '    *  [t]he  schedule  for 
the  repayment  c  f  principal  and 
interest."  The  irherent  and  inseparable 
elements  of  any  repajrment  schedule 
are:  (1)  The  timing  of  the  expected 
payments;  and  (2)  the  amount  of  the 
expected  payme  nts.  The  following  six 
provisions  of  th(  t  GFLA  concern  one  or 
both  of  these  ele  ments  and  are  therefore 
preempted  pursuant  to  §  34.4(a)(2): 

•  Balloon  paynnents.  Under  the 
GFLA,  no  schediiled  payment  on  a  high- 
cost  home  loan  inay  be  more  than  twice 
as  much  as  the  ^erage  of  earlier 
scheduled  paynients,  except  where 
payment  schedules  are  adjusted  to  the 
seasonal  or  irredular  income  of  a 
borrower.  A  limitation  on  the  ability  to 
offer  balloon  loaps  limits  the  ability  of 
the  lender  and  the  borrower  to  agree  on 
a  repayment  sch|edule  that  would  permit 
lower  principal  payments  initially. 

•  Negative  amortization.  The  GFLA 
prohibits  a  high-cost  home  loan  from 


*•  Although  Natior^al  City's  request  does  not  raise 
issues  under  Federal  jlaw  governing  adjustable  rate 
mortgage  lending,  w#  note  that  Subpart  B  of  part  34 
states  as  a  general  ru)e  that  national  banks  may 
engage  in  ARM  lendibg  without  regard  to  any  state 
law  limitation.  See  1!  CFR  34.21(a). 


including  payment  terms  under  which 
the  principal  balance  increases  because 
regular  periodic  payments  fail  to  pay 
interest  due.  A  prohibition  on  negative 
amortization  limits  the  ability  of  the 
lender  and  borrower  to  agree  on  terms 
for  the  repayment  and  schedule  of 
payment  of  principal  and  interest.^z 

•  Advance  payments.  The  GFLA 
provides  that  a  high-cost  home  loan 
contract  may  not  include  a  payment 
schedule  that  consolidates  more  than 
two  periodic  payments  and  pays  them 
in  advance  from  loan  proceeds.  This 
provision  is  an  express  limitation  on  a 
lender's  and  borrower's  ability  to  agree 
to  a  schedule  for  the  repayment  of 
principal  and  interest. 

•  Late  fees.  Under  the  GFLA,  a 
creditor  or  servicer  may  not  assess  a  late 
payment  fee  on  a  home  loan  unless  the 
loan  document  specifically  authorizes 
the  fee,  the  payment  is  at  least  ten  days 
late,  and  the  fee  does  not  exceed  5%  of 
the  amount  of  the  late  payment.  Late 
fees  may  be  imposed  only  once  for  each 
late  payment.  If  a  late  fee  is  deducted 
from  a  payment  and  causes  a  default  on 
a  subsequent  payment,  no  late  fee  may 
be  imposed  for  such  default.  A  lender 
may  apply  any  pa3anent  made  in  order 
of  matvuity  to  a  prior  period's  payment 
due  even  if  it  results  in  late  payment 
charges  accruing  on  subsequent 
payments  due.  Late  fees  are  considered 
"interest"  \mder  the  OCC's  regulations 
at  12  CFR  7.4001(a).83  The  GFLA 
limitation  on  this  form  of  interest  is  an 
impermissible  state  law  concerning  the 
schedule  for  repayment  of  interest  and 
principal  under  §  34.4(a)(2).  A 
limitation  on  late  fees  limits  the  ability 
of  a  lender  and  a  borrower  to  agree  to 
terms  allowing  for  the  imposition  of 
increased  interest  charges  if  the 
borrower  fails  to  adhere  to  the  agreed- 
upon  repayment  schedule. 

•  Prepayment /ees.  Prepayment  fees 
on  a  high-cost  home  loan  imder  the 
GFLA  are  limited  to  2%  of  the  amoimt 
prepaid  in  first  year  of  loan;  1%  of  the 
amount  prepaid  in  second  year  of  loan; 
and  zero  thereafter.  Like  late  fees, 
prepayment  fees,  when  imposed  in 
connection  with  non-ARM  loans,  are 
considered  "interest.""''  A  limitation  on 


"  In  other  conle](ts.  however,  failure  to  disclose 
the  existence  of  a  negative  amortization  feature  may 
be  an  unfair  or  deceptive  practice.  See,  e.g..  OCC. 
"Interagency  Account  Management  and  Loss 
Allowance  Guidance"  (Jan.  8,  2003),  available  at 
http://www.OCC.Treas.Gov./ftp/bulletin/2003- 
la.pdf. 

'^  For  this  reason,  the  GFLA  limits  on  late  fees  are 
also  analyzed  below  under  12  U.S.C  BS.  and  are 
preempted  under  that  provision  for  national  banks 
not  located  in  Georgia  that  make  loans  secured  by 
property  located  in  Georgia. 

•*  See  OCC  Interpretive  Letter  No.  803  (Oct.  7, 
1997).  For  this  reason,  the  GFLA  limits  on 


prepayment  fees  limits  the  ability  of  a 
lender  and  a  borrower  to  agree  to  terms 
allowing  for  alteration  of  the  timing  and 
amount  of  expected  payments. 

•  Default  rates  of  interest.  The  GFLA 
prohibits  increasing  the  interest  rate 
charged  after  default  on  a  high-cost 
home  loan  imless  the  rate  is  changed 
due  to  a  variable-rate  feature  in  the  loan. 
This  provision  limits  the  ability  of  a 
borrower  and  lender  to  agree  to  loan 
terms  permitting  the  imposition  of 
increased  interest  charges  if  the 
borrower  fails  to  adhere  to  the  agreed- 
upon  repayment  schedule. 

Each  provision  of  the  GFLA 
siunmarized  above  concerns  the 
schedule  for  repayment  of  principle  and 
interest.  Accordingly,  each  is  preempted 
by  §  34.4(a)(2). 

2.  Provisions  of  GFLA  Preempted  by 
§  34.4(a)(3)  (State  Laws  Concerning 
Term  to  Maturity) 

The  following  three  provisions  of  the 
GFLA  concern  the  term  to  maturity  of  a 
real  estate  loan  and,  as  such,  are 
preempted  by  §  34.4(a)(3): 

•  Prepayment  fees  limited.  As 
described  above,  the  GFLA  limits 
prepayment  fees  on  a  high-cost  loan  to 
2%  of  the  amoimt  prepaid  in  first  year 
of  loan;  1%  of  the  amount  prepaid  in 
second  year  of  loan;  and  zero  thereafter. 
In  addition  to  establishing 
impermissible  restrictions  on  a  national 
bank's  authority  to  establish  the 
schedule  for  repayment  of  interest  and 
principal  under  §  34.4(a)(2),  this 
provision  also  frustrates  the  ability  of  a 
national  bank  to  structure  the  maturity 
of  loans  it  originates  by  prohibiting  the 
use  of  incentives  designed  to  achieve 
the  desired  maturities. 

•  Acceleration  in  absence  of  default 
prohibited.  Under  the  GFLA,  a  high-cost 
loan  agreement  may  not  contain  a 
provision  that  permits  a  creditor  or 
servicer,  in  its  sole  discretion,  to 
accelerate  the  indebtedness  unless  there 
is  a  bona  fide  default  by  borrower.  A 
limitation  on  the  ability  to  accelerate  the 
indebtedness  in  situations  where  there 
is  no  default  but  the  borrower's 
creditworthiness  may  have  significantly 
deteriorated  limits  the  ability  of  a  lender 
and  a  borrower  to  agree  to  terms  that 
would  alter  the  term  to  mattuity  of  a 
loan. 

•  Right  to  "cure"  a  default.  If  a  high- 
cost  home  loan  is  accelerated,  the  GFLA 
gives  the  borrower  the  right  to  "cure" 
the  default  at  any  point  up  to 
foreclosure.  Cure  of  defaiilt  reinstates 


prepayment  fees  are  abo  analyzed  below  under  12 
U.S.C.  85  and,  like  limits  on  late  fises,  are 
preempted  under  that  provision  for  national  banks 
not  located  in  Georgia  that  make  loans  secured  by 
property  located  in  Georgia. 
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the  borrower  to  the  same  position  as  if 
the  default  had  not  occurred  and 
nullifies  the  acceleration.  This  provision 
thus  requires  the  original  term  of  the 
loan  to  be  reinstated  upon  cm-ing  a 
default,  notwithstanding  the  possibility 
that  prudent  imderwriting  would 
suggest  a  modification  of  terms 
(including  maturity). 

3.  GFLA  Provisions  Preempted  Under 
Recognized  Principles  of  Preemption  as 
Provided  by  §  34.4(b) 

Section  34.4(a)  is  not  a 
comprehensive  list  of  all  of  the  types  of 
state  real  estate  lending  laws  that  are 
inapplicable  to  national  banks.  Section 
34.4(b)  acknowledges  that  the  OCC 
evaluates  additional  types  of  state  laws 
on  a  case-by-case  basis.  It  says: 

The  OCC  will  apply  recognized  principles 
of  Federal  preemption  in  considering 
whether  State  laws  apply  to  other  aspects  of 
real  estate  lending  by  national  banks.** 

The  "recognized  principles  of  Federal 
preemption"  derive  from  the  substantial 
body  of  Federal  precedent  considering 
the  applicability  of  state  law  to  the 
exercise  of  national  bank  powers.  Courts 
and  the  OCC  have  consistently  held  that 
states  may  not  condition  the  exercise  of 
permissible  Federal  powers  upon  the 
approval  of  the  states."** 

Consistent  with  these  precedents,  we 
conclude  that  the  following  provisions 


«5 12  CFR  34.4(b).  The  OCC  proposed  to  add  this 
provision  to  part  34  in  1995.  At  that  time,  we 
explained  that  the  purpose  of  §  34.4(b)  was  to 
"clarify  that  the  list  of  areas  (set  forth  currently  in 
§  34.4(a)]  where  State  law  is  preempted  '  '   '  is  not 
exhaustive."  60  FR  35353,  35355  (July  7,  1995) 
(emphasis  added.)  The  final  rule  adopted  the 
proposed  rule  with  only  minor  stylistic  edits.  See 
61  FR  11294,  11296  (Mar.  20,  1996).  This 
rulemaking  superseded  a  1983  revision  to  part  34, 
in  which  the  OCC  stated  that  we  were  clarifying  a 
"limited  scope  of  preemption"  by  preempting  "at 
this  time,  only  those  state  laws  that  govern  in  those 
areas"  now  encompassed  in  §  34.4(a).  48  FR  40698, 
40700  (Sept.  9. 1983)  (emphasis  added.)  Thus,  the 
1983  rulemaking  left  room  for  an  expanded 
preemptive  scope  in  the  future  and  has  been 
superseded  by  the  present  text  of  §  34.4. 

^See.  e.g..  Barnett,  517  U.S.  at  34-35;  Franklin 
Natl  Bank.  347  U.S.  at  378;  Bank  of  America  NafI 
Trust  e-  Sav.  Ass'n  v.  Lima.  103  F.  Supg.  916,  918, 
920  (D.  Mass.  1952)  (exercise  of  national  bank 
powers  is  not  subject  to  state  approval:  states  have 
no  authority  to  require  national  banks  to  obtain  a 
license  to  engage  in  an  activity  permitted  to  them 
by  Federal  law).  See  also  Letter  dated  Mar.  7,  2000, 
from  lulie  L.  Williams  to  Thomas  P.  Vartanian,  65 
FR  15037  (Mar.  20,  2000)  (Federal  law  would 
preempt  state  statute  regulating  the  conduct  of 
auctions  if  applied  to  a  national  bank's  online 
auction  program);  OCC  Interpretive  Letter  No.  866 
(Oct.  8,  1999)  (state  law  requirements  that  purport 
to  preclude  national  banks  from  soliciting  trust 
business  from  customers  located  in  states  other  than 
where  the  bank's  main  office  is  located  would  be 
preempted);  OCC  Interpretive  Letter  No.  749  (Sept. 
13,  1996)  (state  law  requiring  national  banks  to  be 
licensed  by  the  state  to  sell  annuities  would  be 
preempted);  OCC  Interpretive  Letter  No.  644  (Mar. ' 
24,  1994)  (state  registration  and  fee  requirements 
imposed  on  mortgage  lenders  would  be  preempted). 


of  the  GFLA  are  preempted.  Even 
though  based  on  laudable  motives,  they 
impermissibly  seek  to  impose 
requirements  that  a  national  bank  would 
have  to  satisfy  before  being  permitted  to 
exercise  powers  authorized  imder 
Federal  law. 

•  Restriction  on  financing  of  credit 
insurance  and  debt  suspension  and  debt 
cancellation  fees.  A  creditor  of  a  home 
loan  may  not  finance  credit  insurance 
premituns,  debt  suspension  fees,  debt 
cancellation  fees,'*'^  or  certain  other 
premiums.  Premiums  or  fees  paid  for 
certain  types  of  insiu'ance  on  a  monthly 
basis  are  permitted."" 

•  Restriction  on  refinancings. 
Creditors  may  not  knowingly  or 
intentionally  refinance  a  home  loan  in 

a  transaction  defined  under  the  GFLA  as 
"flipping."  "Flipping"  occurs  when  (a) 
a  creditor  makes  a  high-cost  home  loan 
to  a  borrower  that  refinances  an  existing 
home  loan  that  was  consummated 
within  the  prior  five  years,  and  (b)  the 
new  loan  does  not  provide  a  reasonable 
and  tangible  net  benefit  to  the  borrower 
considering  all  of  the  circumstances. 
"Flipping"  will  be  presumed  to  have 
occiured  if  the  loan  refinances  a  home 
loan  that  was:  (a)  Consummated  within 
the  past  five  years;  (b)  a  special 
mortgage  originated,  subsidized,  or 
guaranteed  by  a  state,  tribal,  or  local 
government  or  nonprofit  organization; 
and  (c)  originated  at  a  below-market 
interest  rate  or  with  nonstandard  terms 
beneficial  to  the  borrower.  The 
refinance  of  a  loan  originated  or 
purchased  by  the  Georgia  Housing  and 
Finance  Agency  (GHFA)  will  be 
presiuned  not  to  have  been  flipped. 

•  Borrower  counseling  required.  A 
creditor  may  not  make  a  high-cost  home 
loan  unless  it  receives  a  certificate  fix)m 
a  counselor  approved  by  HUD  or  the 
GFHA  that  the  borrower  has  received 
counseling  on  the  advisability  of  the 
loan  transaction. 


»'OCC  regulations  at  12  CFR  part  37  already 
prohibit  contract  terms  that  require  a  lump  sum, 
single  payment  for  a  debt  cancellation  contract  or 
debt  suspension  agreement  where  the  debt  subject 
to  the  contract  is  a  residential  real  estate  loan.  See 
12  CFR  37.3(c)(2).  Part  37  applies  to  debt 
cancellation  contracts  and  debt  suspension 
agreements  entered  into  by  national  banks  in 
connection  with  extensions  of  credit  they  make  and 
provides  that  those  contracts  and  agreements  are 
not  governed  by  state  law.  See  id.  §  37.1(c). 

so  When  insurance  is  financed  as  part  of  a  home 
loan,  the  GFLA  restricts  the  options  available  to  the 
lender  and  borrower  concerning  how  the  loan 
proceeds  are  to  be  applied.  This  has  the  effect  of 
imposing  a  condition  on  real  estate  lending  in 
violation  of  section  371.  The  applicability  of  state 
laws  regarding  credit  insurance  sales,  solicitation, 
and  cross- marketing  is  governed  by  section  104  of 
the  GLBA.  See  15  U.S.C.  6701.  The  National  City 
request  raises  no  issues  pertaining  to  the 
preemption  of  such  state  laws. 


•  Underwriting  standards  limited.  A 
creditor  may  not  make  a  high-cost  home 
loan  unless  a  reasonable  creditor  would 
believe  at  the  time  the  loan  is 
consummated  that  the  borrower  can 
make  scheduled  payments  based  on 
income,  obligations,  employment  status, 
and  other  financial  resources.  There  is 

a  rebuttable  presumption  that  a 
borrower  can  make  scheduled  payments 
if  total  debt  service  does  not  exceed 
50%  of  gross  monthly  income. 

•  Restrictions  on  home  improvement 
loans.  A  creditor  or  servicer  may  not 
pay  a  contractor  under  a  home 
improvement  contract  from  proceeds  of 
a  high-cost  home  loan  unless  (a)  the 
lender  or  servicer  receives  an  affidavit 
from  the  contractor  that  work  has  been 
completed,  and  (b)  the  loan  proceeds  are 
disbursed  in  an  instrument  payable 
either  to  the  borrower  alone,  to  the 
borrower  and  the  contractor,  or  to  a 
third-party  escrow  agent. 

•  Notice  requirements.  A  creditor  of  a 
high-cost  home  loan  must  comply  with 
the  GFLA's  notice  requirements  for 
originating  and  foreclosing  high-cost 
home  loans.  Under  these  requirements, 
a  creditor  must  provide  a  borrower 
certain  notices  in  the  documents  that 
create  a  debt  or  pledge  collateral  and 
before  initiating  foreclosure 
proceedings. 

We  note,  however,  that  although  the 
foregoing  provisions  are  inapplicable  to 
national  banks  and  their  operating 
subsidiaries,  the  concerns  underlying 
those  provisions  are  addressed  through 
the  OCC's  supervision  of  national  banks 
and  their  subsidiaries.  As  mentioned 
above,  the  OCC  recently  issued 
Advisory  Letters  2003-2  and  2003-3, 
which  contain  the  most  comprehensive 
supervisory  standards  ever  published  by 
any  Federal  financial  regulatory  agency 
to  address  predatory  and  abusive 
lending  practices  and  detail  steps  for 
national  banks  to  take  to  ensure  that 
they  do  not  engage  in  such  practices.  As 
explained  in  the  Advisory  Letters,  if  the 
OCC  has  evidence  that  a  national  bank 
has  engaged  in  abusive  lending 
practices,  we  will  review  those  practices 
not  only  to  determine  whether  they 
violate  specific  provisions  of  law  such 
as  HOEPA,  the  Fair  Housing  Act,  or  the 
Equal  Credit  Opportunity  Act,  but  also 
to  determine  whether  they  involve 
unfair  or  deceptive  practices  that  violate 
the  FTC  Act.  Indeed,  several  practices 
that  we  identify  as  abusive  in  our 
Advisory  Letters — such  as  equity 
stripping,  loan  flipping,  and  the 
refinancing  of  special  subsidized 
mortgage  loans  that  originally  contained 
terms  favorable  to  the  borrower — 
generally  can  be  found  to  be  unfair 
practices  that  violate  the  FTC  Act. 
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Moreover,  our  enforcement  record  ■ 
amply  demon!  trates  the  OCC's 
commitment  t )  using  the  FTC  Act  to 
address  consu  ner  abuses  that  are  not 
specifically  pr  shibited  by  regulation-^^ 

Finally,  the  "ollowing  provisions  of 
the  GFLA  impermissibly  impose 
restrictions  on  and  interfere  with,  the 
exercise  of  the  Federal  power  of 
national  banks  to  make  real  estate  loans 
and  according  y  are  preempted: 

•  Discouraging  use  of  ADR 
prohibited.  "[Ji]ny  provision  of  a  high- 
cost  loan  that  <  Hows  a  party  to  require 
a  borrower  to  i  ssert  any  claim  or 
defense  in  a  fo  -um  that  is  less 
convenient,  more  costly,  or  more 
dilatory  for  th<  resolution  of  a  dispute 
than  a  judicial  forum  established  in  this 
state  where  th«  borrower  may  otherwise 
properly  bring  the  claim  or  defense  or 
limits  in  any  vn  ay  any  claim  or  defense 
the  borrower  n  ay  have  is 
unconscionabl ;  and  void." 

•  No  encoui  iging  borrower  to  default. 
In  connection  '  vith  a  home  loan  or  high- 
cost  home  loan,  "[n]o  creditor  or 
servicer  shall  r  icommend  or  encourage 
default  on  an  e  dsting  loan  or  other  debt 
prior  to  and  in  connection  with  the 
closing  or  plan  led  closing  of  a  home 
loan  that  refina  nces  all  or  any  portion  of 
such  existing  li  lan  or  debt." 

•  Assignee  h  ability.  A  purchaser  of  a 
high-cost  home  loan  is  subject  to  all 
claims  and  defi  mses  that  the  borrower 
could  assert  agi  inst  the  lender,  unless 
the  purchaser  s  [lows  that  it  exercised 
reasonable  due  diligence  to  prevent  the 
purchase  of  a  high-cost  home  loan. 

•  Assignmeri  t  of  contractor  liability. 
Under  the  GFL.  \,  where  a  home  loan 
was  "made,  arr  mged,  or  assigned  by  a 
person  selling  1  lome  improvements  to 
the  dwelling  of  a  borrower,  the  borrower 
may  assert  agai  ist  the  creditor  all 
affirmative  clai  ns  and  defenses  that  the 
borrower  may  1  ave  against  the  seller  or 
home  improvei  lent  contractor. "  This   • 
provision  appli  3S  to  high-cost  home 
loans  and  home  loans  where  applicable 
law  requires  a  c  ertificate  of  occupancy, 
inspection,  or  c  ompletion  to  be  obtained 
and  the  certific  ite  was  not  obtained. 

Each  of  these  provisions  adds  a 
special  restricti  an  to  the  making  of  real 
state  loans  in  G  jorgia.  Unlike  state  laws 
that  provide  th(  legal  infrastructure 
needed  for  real  jroperty  conveyances 
generally,  the  G  FLA  provisions  single 
out  a  subset  of  i  eal  estate  transactions 
authorized  by  s  jction  371  and  our  part 
34  for  additionc  1  regulation.  They 


ccc 


■^  Since  the  Provi 
supra  note  31.  the 
FTC  Act  to  address 
and  consumer  harmjinvoi 
banks.  These  orders  can 
www.occ.treas.gov/^  ■>, 


ian  settlement  in  2000.  see 
has  taken  action  under  the 

nfair  or  deceptive  practices 
ving  five  other  national 
be  found  at  http:// 

<ia/foiadocs.htn\. 


introduce  new  standards  for  a  category 
of  subprime  loans  that  are  untested, 
vague,  and  different  from  well- 
understood  Federal  requirements.  They 
also  create  new  potential  liabilities  and 
penalties  for  any  lender  that  missteps  in 
its  efforts  to  comply  with  the  new 
standards  and  restrictions.  Thus,  they 
materially  increase  a  bank's  costs  and 
compliance  risks  in  connection  with  an 
entire  category  of  subprime  lending 
Given  the  already  generally  higher 
credit  risk  of  lending  to  subprime 
borrowers,  bank  lenders  are  simply 
unable  to  effectively  cover  these 
increased  costs  and  risks. 

For  example,  the  standards  of  the 
alternative  dispute  provision — "less 
convenient,  more  costly,  or  more 
dilatory" — are  vague  and  not 
susceptible  of  certainty  before  an  action 
is  filed.  Similarly,  while  a  lender  may 
not  intend  to  "recommend  or 
encourage"  conduct  that  would  fit 
within  the  GFLA  prohibition  on 
encouraging  a  borrower  to  default,  an 
argument  by  a  borrower  that  the  lender 
did  so  may  be  difficult  to  disprove, 
given  the  imprecise  nature  of  those 
words.  Moreover,  the  assignment  of 
contractor  liability  provision  requires 
the  impossible — namely,  that  a  creditor 
ascertain  and  manage  all  potential  legal 
risks  generated  by  third  party 
contractors  notwithstanding  that  the 
contractors  act  independently  and 
beyond  the  lender's  control.  Where  a 
bank  cannot  ascertain  precisely  what  is 
necessary  to  comply  with  a  statute,  on 
pain  of  potential  civil  liability  imposed 
on  both  the  bank  and  assignees  of  loans 
originated  by  the  bank,  that  uncertainty 
in  itself  imposes  costs  weighing  upon 
national  banks'  ability  to  conduct  real 
estate  lending  operations  in  Georgia.^" 

These  costs  and  uncertainties  have 
been  amply  publicized  in  the  months 
since  the  GFLA  was  enacted, 
particularly  in  connection  with  the 
assignee  liability  provision.  As 
mentioned  above,  following  the 
enactment  of  the  original  GFLA, 
Moody's  Investors  Service  and  Standard 
and  Poor's  took  the  unusual  step  of 
announcing  that  including  GFLA- 
covered  loans  in  securitizations  was  too 
risky,  causing  lenders  to  scale  back 
loans  in  the  state  and  leading  issuers  to 
remove  Georgia  loans  from 
securitizations.  The  recent  amendments 


'"The  OCC  made  a  similar  argument  recently  in 
connection  with  a  California  statute  requiring 
creditors  to  provide  minimum  payments  warnings 
on  credit  card  billing  statements.  In  granting  a 
permanent  injunction  against  enforcement  of  the 
slate  statute,  a  federal  district  court  found  "the 
OCC's  interpretation  of  the  preemptive  effect  of  the 
NBA  on  (the  state  law)  to  be  reasonable."'  Lockyer. 
239F.  Supp.  2d  at  1014. 


to  the  GFLA  capped  the  originally 
unlimited  liability  imposed  on  assignees 
of  GFLA  loans,  but  did  not  entirely 
remove  the  threat  of  liability,  which 
continues  to  create  substantial 
uncertainty  in  the  secondary  market. 
For  example.  Standard  and  Poor's  has 
announced  that  it  "may  consider"  rating 
transactions  that  include  GFLA  "high- 
cost"  loans. 9'  Moody's  Investors  Service 
recently  indicated  that  loans  subject  to 
predatory  lending  laws  may  be  included 
in  residential  mortgage-backed 
securitizations  only  if  seven  conditions 
are  satisfied. ^^  in  addition,  GFLA  high- 
cost  home  loans  remain  ineligible  for 
purchase  by  Freddie  Mac  and  Fannie 
Mae.^3  Without  a  reliable  secondary 
market  for  these  loans,  banks  w  ill  be 
required  to  hold  more  of  these  loans  to 
matiirity.  This,  in  turn,  ties  up  more  of 
a  bank's  resources,  requiring  it  to  hold 
capital  against  the  full  amount  of  these 
loans,  and  thus  adversely  affects  the 
ability  of  the  bank  to  originate  or 
acquire  other  real  estate  loans.  As  such, 
the  assignee  liability  provision  of  the 
GFLA,  if  the  rest  of  the  GFLA's 
provisions  were  applicable  to  national 
banks  notwithstanding  the  conclusions 
reached  in  this  Determination  and 
Order,  would  stand  as  an  obstacle  to  the 
exercise  of  national  banks'  real  estate 


"  For  such  transactions,  the  criteria  will  be 
stringent.  Standard  and  Poor's  will  require  lenders 
to  identify  which  loans  are  "high-cost"  and  which 
of  those  loans  are  predatory,  and  prevent  their 
transfer  into  the  securitization.  Natalie  Abrams, 
Esq.,  "Evaluating  Predatory  Lending  Laws: 
Standard  &  Poor's  Explains  its  Approach"  (Apr.  15, 
2003),  available  at  http:// 

www.standardandpoors.coni.  By  putting  the  onus 
on  the  lender  to  identify  which  loans  are  predatory, 
many  banks  may  simply  decline  to  make  any  "high- 
cost"  home  loans  to  avoid  exposure.  Indeed,  several 
studies  have  documented  that  an  unfortunate  and 
unintended  consequence  of  legislation  similar  to 
the  GFLA  adopted  in  other  jurisdictions  has  been 
the  overall  reduction  in  subprime  loans  being 
originated.  See  supra  note  2&^and  studies  discussed 
therein. 

^^  "Moody's  Investors  Service  Special  Report: 
Impact  of  Predatory  Lending  Laws  on  RMBS 
Securitizations"  (May  6,  2003).  Among  these  seven 
conditions  is  that  the  "statute  must  be  sufficiently 
clear  so  that  the  lender  can  effectively  comply."  Id. 
at  .5.  The  MoCdy's  Report  does  not  specifically 
address  the  GFLA  but  gives  as  an  example  of 
insufficiently  clear  statutory  language  a  provision, 
such  as  the  GFLA  provision  on  "flipping, "  that 
requires  a  lender  to  only  make  loans  for  which  there 
is  a  "tangible  net  benefit"  to  the  borrower.  The 
Moody's  Report  notes  that  until  such  time  that  a 
regulation  or  court  decision  provides  clear 
guidelines  of  what  constitutes  "tangible  net 
benefit,"  "it  may  be  impossible  for  a  lender  to 
demonstrate  comphance."  Id.  at  3. 

"■'  See  Fannie  Mae  Announcement  03-02. 
"Purchase  of  Georgia  and  New  'Vork  'High  Cost 
Home  Loans'  "  (Mar.  31,  2002);  see  also  Freddie 
Mac  Industry  Letter,  "Revisions  to  Freddie  Mac's 
mortgage  purchase  requirements  based  on  Section 
B-L  of  the  New  York  State  Banking  Law  and 
amendments  to  the  Georgia  Fair  Lending  Act"  (Mar. 
31.  2003),  available  at  http://www.freddiemac.com/ 
seU/selbultn/0331indltihtml. 
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lending  powers,  including  the  power  to 
sell  real  estate  loans  into  the  secondary 
market  or  to  securitize  these  loans. 

Under  Fmnklin,  Bamett,  and  other 
Federal  cases,  a  conflict  between  a  state 
law  and  Federal  law  need  not  amount 
to  a  whole,  or  even  partial,  prohibition 
in  order  for  the  Federal  law  to  have 
preemptive  effect. ^^  Where  a  Federal 
grant  of  authority  is  unrestricted,  state 
law  that  attempts  to  obstruct  the  scope 
and  efi^ective  exercise  by  a  national  bank 
of  its  express  or  incidental  powers  will 
be  preempted.^s  Moreover,  as  noted  in 
Lockyer,  the  degree  of  state  interference 
or  intrusion  need  not  be  notably  high  to 
warrant  a  conclusion  that  a  state  law  is 
preempted. 

B.  The  GFLA  Provisions  Limiting  the 
Rate  of  Interest  a  National  Bank  Charges 
Are  Inapplicable  to  National  Banks 
Pursuant  to  12  U.S.C.  85  and  12  CFR 
7.4001 

As  we  have  described,  under  12 
U.S.C.  85,  a  national  bank  is  authorized 
to  charge  interest  according  to  the  most 
favored  lender  rate  permitted  by  the 
laws  of  the  state  in  which  the  bank  is 
located.  OCC  regulations  at  12  CFR 
7.4001  provide  that  a  national  bank 
located  in  a  state  may  charge  interest  at 
the  maximum  rate  permitted  to  any 
state-chartered  or  licensed  lending 
institution  by  the  law  of  that  state.  This 
"most  favored  lender"  status  permits  a 
national  bank  to  contract  with 
borrowers  in  any  state  for  interest  at  the 
maximum  rate  permitted  by  the  law  of 
the  state  in  which  the  national  bank  is 
located.  As  discussed  below,  for  a  bank, 
such  as  National  City,  which  is  not 
located  in  Georgia  for  purposes  of 
section  85  and  7.4001,  this  means  that 
its  permissible  rates  of  interest  are  not 
tied  to  Georgia  law,  but  instead  are 
determined  by  reference  to  the  most 
favored  lender  rates  in  the  state  where 
the  bank  is  located.  Applying  this  rule 
to  National  City,  any  limits  on  interest 
imposed  by  Georgia  are  preempted  by 
section  85  and  7.4001.  For  a  national 
bank  that  is  located  in  Georgia  for  this 
purpose,  the  limits  on  rates  set  by  the 
GFLA  are  simply  inapplicable,  for  the 
reasons  explained  below. 

Pursuant  to  the  recent  amendments  to 
the  GFLA  and  the  OTS  determination 
that  the  GFLA  is  preempted  for  Federal 


thrifts,  state-chartered  savings 
associations  are  the  most  favored 
lenders  in  Georgia  for  purposes  of 
national  banks  that  apply  Georgia  rates 
of  interest  under  section  85.  As 
mentioned  above,  the  recent 
amendments  to  the  GFLA  created 
preemption  parity  for  state-chartered 
institutions  if  "federal  law  *  *  * 
preempts  or  has  been  determined  to 
*   *  *  preempt  the  application  of  the 
provisions  of  [the  GFLA]"  to  their 
Federally-chartered  counterparts.  The 
OTS  concluded  that,  because  it 
occupied  the  field  of  regulation  for 
lending  activities  of  Federal  savings 
associations,  the  GFLA  provisions  that 
purport  to  regulate  the  terms  of  credit, 
loan-related  fees,  disclosures,  or  the 
ability  of  a  creditor  to  originate  or 
refinance  a  loan,  do  "not  apply  to 
Federal  savings  associations"  home 
lending."  ^^  As  a  result,  the  GFLA 
provisions  that  limit  the  rate  of  interest 
a  lender  may  charge  a  borrower — those 
limiting  late  fees,  prepayment  fees  for 
non-ARM  loans,  and  default  rate  of 
interest — do  not  apply  to  state-chartered 
thrifts.  By  operation  of  section  85,  these 
limits  also  would  not  apply  to  national 
banks  located  in  Georgia  because  such 
banks  are  permitted  to  charge  the 
maximum  rates  permitted  to  these 
"most  favored  lenders."  ^^ 

C.  The  GFLA  Conflicts  With  the  Federal 
Grant  of  Power  to  National  Banks  to 
Charge  Non-Interest  Fees 

As  described  above,  section 
24(Seventh)  authorizes  national  banks 
to  engage  in  activities  that  are  part  of, 
or  incidental  to,  the  business  of  banking 
as  well  as  to  engage  in  certain  specified 
activities  listed  in  the  statute.  Mortgage 
lending  is  expressly  authorized  for 
national  banks  and  therefore  part  of  the 
business  of  banking.  Moreover,  a  bank's 
authority  to  provide  the  products  or 
services  authorized  by  section 
24(Seventh]  to  its  customers  necessarily 
encompasses  the  ability  to  charge  a  fee 


«  See  Barnett,  517  U.S.  at  31-32. 

«5  See,  e.g.,  Fmnklin  NafI  Bank,  347  U.S.  at  378; 
Duryee.  270  F.3d  at  409  ("The  interveners'  attempt 
to  redefitie  "sigiiificantly  interfere"  as  "effectively 
thwart"  is  unpersuasive.");  New  York  Bankers 
Ass'n.  Inc.  v.  Levin.  999  F.  Supp.  716,  719 
(W.D.N.Y.  1998)  (holding  that  a  New  York  statute 
that  restricted  the  types  of  insurance  banks  could 
sell  to  their  customers  was  preempted  on  the 
grounds  that  the  state  law  "constitutes  an 
interference  with  [banks']  rights"  to  sell  insurance). 


<»OTS  Op.  Chief  Counsel,  supra  note  5,  at  3. 

^'  We  note  that  Federal  thrifts  have  most  favored 
lender  authority  under  a  statute  (12  U.S.C.  '1463(g}) 
and  regulation  (12  CFR  560.110)  that  are  identical 
to  section  85  and  §  7.4001  in  all  material  respects. 
It  is  not  clear  that  the  OTS  opinion  addressed 
preemption  issues  raised  by  the  GFLA  by  applying 
section  1463(g)  and  §  560.110  since  the  thrift 
requesting  the  OTS  opinion  appeared  not  to  be 
located  in  Georgia.  The  OTS  appears  instead  to 
have  based  its  preemption  analysis  solely  on  the 
OTS's  occupation  of  the  entire  field  of  lending.  To 
the  extent  that  (a)  that  theory  supercedes  specific 
standards  in  sections  1463(g)  and  560.1 10,  and  (b) 
Federal  thrifts  are  thus  free  to  set  interest  either 
pursuant  to  the  most  favored  lender  rule  set  out  in 
§  560.110  or  pursuant  to  the  maximum  rate 
permitted  in  light  of  the  preemption  rule  set  out  in 
§  560.2,  national  banks  in  Georgia  would  similarly 
be  free  to  set  interest  under  either  part  34  or 
§  7.4001. 


for  the  product  or  service.^*  The 
authority  to  charge  fees  for  the  bank's 
services  is  expressly  set  out  in  the 
OCC's  regulations  at  12  CFR  7.4002(a). 
■   Three  provisions  of  the  GFLA  restrict 
or  prohibit  a  creditor  or  servicer  from 
imposing  various  non-interest  fees  for 
its  products  and  services: 

•  Prohibition  on  payoff  balance  and 
release  fees.  Under  the  GFLA,  a  creditor 
or  servicer  may  not  charge  a  fee  to 
inform  a  person  of  the  payoff  balance  or 
to  provide  a  release  upon  prepayment  of 
a  home  loan.  Payoff  balances  must  be 
provided  within  five  business  days  of  a 
request.  A  processing  fee  of  up  to  $10 
may  be  charged  if  information  is 
provided  by  fax  or  if  provided  within  60 
days  of  a  previous  request. 

•  Prohibition  on  certain  other  fees. 
The  GFLA  prohibits  a  creditor  or 
servicer  from  charging  a  borrower  any 
fee  to  modify,  renew,  extend,  or  amend 
a  high-cost  home  loan  or  to  defer  any 
payment  due. 

•  Right  to  "cure"  a  default.  A 
borrower  may  not  be  charged  a  fee 
attributable  to  curing  a  default  of  a  high- 
cost  home  loan  unless  the  fee  is 
otherwise  authorized  by  the  GFLA . 

These  provisions  conflict  with  well- 
established  statutory  and  regulatory 
authority  permitting  national  banks  to 
charge  such  fees.  As  explained  above, 
section  24(Seventh)  authorizes  a 
national  bank  to  engage  in  activities  that 
are  part  of,  or  incidental  to,  the  business 
of  banking  as  well  as  to  engage  in 
certain  specified  activities  listed  in  the 
statute.  A  bank's  authority  to  provide 
these  services  to  its  customers 
necessarily  encompasses  the  ability  to 
charge  a  fee  for  them,  and  this  ability  to 
charge  a  fee  for  the  bank's  services  is 
expressly  afiirmed  in  12  CFR 
7.4002(a).9« 

Restrictions  on  a  national  bank's 
ability  to  impose  fees  have  consistently 
been  held  to  be  preempted  by  section 
24(Seventh)  and  7.4002. i°°  The  fees  at 
issue  here  are  fees  that  a  national  bank 
may  charge  in  the  exercise  of  its 
authority  under  section  24(Seventh)  and 
§  7.4002.  In  accordance  with  the  case 


""  See  supra  note  13  and  accompanying  text. 

"^  We  note  that  a  fee  to  defer  a  payment  due  is, 
in  substance,  a  debt  suspension  agreement  subject 
to  12  CFR  part  37,  which  expressly  occupies  the 
field  in  this  area  and  imposes  uniform,  nationally 
applicable  safeguards  on  national  banks  offering 
this  product.  Part  37  states: 

'This  part  applies  to  deb*  cancellation  contracts 
and  debt  suspension  agreements  entered  into  by 
national  banks  in  connection  with  extensions  of 
credit  they  make.  National  banks'  debt  cancellation 
contracts  and  debt  suspension  agreements  are 
governed  by  this  part  and  applicable  Federal  law 
and  regulations,  and  not  by  part  14  of  this  chapter 
or  by  State  law."— 12  CFR  37.1(c). 

>oo  See  supra  notes  56-60  and  accompanying  text. 
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of  the  GFLA  to  National 
Subsidiaries 


As  mentione  1  above,  pursuant  to  their 
authority  unde'  12  U.S.C.  24  (Seventh) 
to  exercise  "all  such  incidental  powers 
as  shall  be  nec«  ssary  to  carry  on  the 
business  of  banking,"  national  banks 
have  long  used  separately  incorporated 
entities  to  enga  je  in  activities  that  the 
bank  itself  is  ax  thorized  to  conduct. 
This  authority  o  operate  through  such 
subsidiaries  ha^  been  expressly 
recognized  for  toearly  40  years. 

In  1966,  the  OCC  issued  rules 
codifying  and  r  sgulating  the  authority  of 
national  banks  :o  engage  in  activities 


through  operating  subsidiaries. '•"  The 
current  version  of  this  Operating 
Subsidiary  Rule,  codified  at  12  CFR 
5.34,  specifies  the  licensing 
requirements  when  national  banks  seek 
permission  from  the  OCC  to  conduct 
business  through  an  operating 
subsidiary.  "*2  Pursuant  to  this  licensing 
process,  the  OCC  licenses  the  operating 
subsidiary  as  a  means  through  which  a 
national  bank  is  authorized  to  conduct 
activities  permissible  for  the  bank  itself. 
That  this  relationship  involves  the  bank 
conducting  activities  through  the 
operating  subsidiary  is  reflected  in  the 
express  language  of  the  regulation, 
which  provides  that  "[a)  national  bank 
may  conduct  in  an  operating  subsidiary 
activities  that  are  permissible  for  a 
national  bank  to  engage  in  directly 
either  as  part  of,  or  incidental  to,  the 
business  of  banking,  as  determined  by 
the  OCC,  or  otherwise  under  other 
statutory  authority."i°3 

Moreover,  the  regulation  makes  clear 
that  in  conducting  permissible  activities 
on  behalf  of  its  parent  bank,  the 
operating  subsidiary  is  acting  "pursuant 
to  the  same  authorization,  terms  and 
conditions  that  apply  to  the  conduct  of 
such  activities  by  its  parent  national 
bank."i°'»  These  regulations  reflect 
express  Congressional  recognition  in 
section  121  of  the  GLBA  that  national 
banks  may  own  subsidiaries  that  engage 
"solely  in  activities  that  national  banks 
are  permitted  to  engage  in  directly  and 
are  conducted  subject  to  the  same  terms 
and  conditions  that  govern  the  conduct 
of  such  activities  by  national  banks."^''^ 


'<"  See  31  FR  11459  (Aug.  31. 1966). 

>02  See  12  CFR  5.34(b). 

">3 12  CFR  5.34(e)(1). 

>«  12  CFR  5.34(e)(3). 

•o^Pub.  L.  10&-102.  section  121,  113  Stat.  1338, 
1373  (1999),  codified  at  12  U.S.C.  24a(g)(3)(A) 
(emphasis  supplied).  One  commentT  argued  t)iat 
this  section  of  GLBA  only  permits  national  banks 
10  establish  financial  subsidiaries  that  are 
authorized  to  engage  in  activities  that  are  not 
permissible  for  the  bank  and  is  intended  solely  to 
limit  the  authority  of  financial  subsidiaries  by 
stating  that  the  definition  of  financial  subsidiaries 
does  not  include  operating  subsidiaries.  Thus,  this 
commenter  argues  that  this  section  of  GLBA  does 
not  grant  any  powers  and  does  not  express  any 
intent  to  bar  the  states  from  regulating  operating 
subsidiaries.  In  Nat'l  City  Bank  of  Indiana  v. 
Boutris,  Civ.  No.  S-03-0655  GEB  )FM  (E.D.Cal.  May 
7.  2003),  a  Federal  district  court  rejected  a  similar 
argument.  In  so  doing,  the  Court  noted  that  "(nlot 
only  does  this  language  |of  GLBA  section  121] 
reference  operating  subsidiaries,  it  indicates  the 
OCC  exercises  visitorial  authority  over  them."  Id.  at 
11.  Moreover,  as  the  Court  also  pointed  out,  the 
Report  of  the  Senate  Committee  on  Banking, 
Housing,  and  Urban  Affairs  on  GLBA  noted  that: 

For  at  least  30  years,  national  banks  have  been 
authorized  to  invest  in  operating  subsidiaries  that 
are  engaged  only  in  activities  that  national  bank 
may  engage  in  directly.  For  example,  national  banks 
are  authorized  directly  to  make  mortgage  loans  and 
engage  in  related  mortgage  banking  activities.  Many 
banks  choose  to  conduct  these  activities  through 


When  established  in  accordance  with 
the  procedures  mandated  by  the  OCC's 
Operating  Subsidiary  Rule  and 
approved  by  the  OCC,  the  operating 
subsidiary  is  a  Federally-authorized 
means  by  which  a  national  bank  may  ' 
conduct  Federally-authorized  activities. 
Recognizing  this  status,  courts  have 
consistently  treated  the  operating 
subsidiary  and  the  national  bank  as 
equivalents,  unless  Federal  law  requires 
otherwise,  in  considering  whether  a 
particular  activity  was  permissible  for  a 
national  bank.'o^  Recently,  in  Wells 
Fargo  Bank,  N.A.  v.  Boutris,^^''  a  Federal 
district  court  issued  a  permanent 
injunction  enjoining  the  Commissioner 
of  the  California  Department  of 
Corporations  from  exercising  visitorial 
powers  over  a  national  bank  operating 
subsidiary.  In  so  doing,  the  Court  took 
note  of  this  well-established  case  law 
and  concluded  that  "[t]he  OCC's 
regulation  authorizing  national  banks  to 
conduct  permissible  banking  business 
activities  through  operating  subsidiaries 
is  within  its  discretionary  authority 
delegated  to  it  by  Congress  and  is  a 
reasonable  interpretation  of  the  Act."io8 
Similarly,  in  National  City  Bank  of 
Indiana  v.  Boutris,^°^  a  Federal  district 
court  enjoined  California  officials  from 
exercising  visitorial  powers  over 
National  City  Bank  of  Indiana  and  its 
operating  subsidiary,  National  City 
Mortgage  Company. 

In  accordance  with  this  longstanding 
regulatory  and  judicial  recognition  of 
operating  subsidiaries  as  corporate 
extensions  of  the  parent  bank,  OCC 
regulations  specifically  address  the 
application  of  state  law  to  national  bank 
operating  subsidiaries.  That  regulation 
provides: 

Unless  otherwise  provided  by  Federal  law  , 
or  OCC  regulation,  State  laws  apply  to 
national  bank  operating  subsidiaries  to  the 
same  extent  that  those  laws  apply  to  the 
parent  national  bank.  "0 


subsidiary  corporations.  Nothing  in  this  legislation 
is  intended  to  affect  the  authority  of  national  banks 
to  engage  in  bank  permissible  activities  through 
subsidiary  corporations,  or  to  invest  in  joint 
ventures  to  engage  in  bank  permissible  activities 
with  other  banks  or  nonbank  companies. 

S.  Rep.  No.  106-44,  at  8  (1999). 

'"»  See  Variable  Annuity  Life  Ins.  Co.,  513  U.S.  at 
254  (brokerage  subsidiary  acting  as  an  agent  in  the 
sale  of  annuities);  Marquette,  439  U.S.  at  299  (credit 
card  subsidiary);  American  Ins.  Ass'n  v.  Clarke,  865 
F.2d  278  (D.C.  Qr.  1988)  (subsidiary  offering 
municipal  bond  insurance);  M  6-  M  Leasing  Corp. 
V.  Seattle  First  NafI  Bank,  563  F.2d  1377  (9th  Cir. 
1977)  (motor  vehicle  leasing  by  subsidiary). 

'•"2003  WL  21277203  (E.D.Cal.  May  9,  2003). 

'o«/c/.  at  *6. 

'c«2003  WL  21536818  (E.D.Cal.  July  2,  2003). 

>  10 12  CFR  7.4006.  One  commenter  argues  that  the 
OCC  cannot  rely  on  this  regulation  because  the 
commenter  contends  that  the  OCC  failed  to  abide 
by  Executive  Order  13132  in  promulgating  it.  We 
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The  provisions  of  part  34  expressly 
apply  equally  to  national  banks  and 
their  operating  subsidiaries: 

This  part  applies  to  national  banks  and 
their  operating  subsidiaries  as  provided  in  12 
CFR5.34.'>' 

Accordingly,  the  same  preemption 
conclusions  about  the  GFLA  reached 
above  for  national  banks  pursuant  to 
sections  34.4(a)  and  (b)  of  the  OCC's 
regulations,  and  those  concerning  the 
GFLA's  restrictions  on  components  of 
interest  "^  or  fees,  apply  equally  to  their 
operating  subsidiaries. 

IV.  Results  of  the  Analysis 

For  the  reasons  stated  above,  we  are 
issuing  an  order  concluding  that  the 
GFLA  does  not  apply  to  National  City  or 
any  other  national  bank  or  national  bank 
operating  subsidiary  that  engages  in  real 
estate  lending  activities  in  Georgia.  This 
order  is  expressly  authorized  by  section 
371.113  The  authority  vested  in  the  OCC 


disagree.  Executive  Order  13132  requires 
intergovernmental  consultation  if  a  rule  preempts 
s'.ate  law.  and  an  agency  must  consult  to  the  extent 
practicable  with  state  and  local  officials  early  in  the 
process  of  developing  the  proposed  regulation. 
Office  of  Management  and  Budget  guidance  on  the 
Executive  Order  notes  that  the  consultation  "should 
seek  comment  on  *   *   *  preemption  as  appropriate 
to  the  nature  of  the  rulemaking  under  development. 
The  timing,  nature,  and  detail  of  the  consultation 
involved  should  also  be  appropriate  to  the  nature 
of  the  regulation  involved."  M-00-02,  "Guidance 
for  Implementing  E.O.  13132,  'Federalism,"  at  5 
(Oct.  28,  1999),  available  at  http:// 
www.whitehouse.gov/omb/memoranda/mOO- 
02.pdf.  This  process  was  followed  in  connection 
with  the  promulgation  of  §  7.4006.  As  we  explained 
in  the  preamble  to  the  final  rule  adopting  §  7.4006; 

"In  addition  to  publishing  our  proposal  for 
comment  by  all  interested  parties,  including  State 
and  local  officials,  we  also  brought  the  proposal  to 
the  attention  of  the  Conference  of  State  Bank 
Supervisors  and  specifically  invited  its  views,  and 
the  views  of  its  constituent  members,  on  the 
revisions  we  proposed.  In  the  preamble  to  this  final 
rule,  we  have  described  the  comments  we  received 
from  State  officials  or  their  representatives  and  our 
responses  thereto.  Finally,  we  have  made  those 
written  comments  we  received  from  State  or  local 
officials  available  to  the  Director  of  OMB. "— 66  FR 
34784,  34790  ()uly  2.  2001). 

The  same  commenter  argues  that  this  order  or 
determination  should  be  delayed  until  the 
requirements  of  Executive  Order  13132  have  been 
met  by  the  OCC.  We  note  that  the  consultative 
process  required  by  the  Executive  Order  has  been 
met  by  our  solicitation  (and  receipt)  of  comment 
from  interested  parties. 

'"12  CFR  34.1(b). 

"2  See  OCC  Interpretive  Letter  No.  954  (Dec.  16, 
2002)  (12  U.S.C.  85  applies  equally  to  national  bank 
operating  subsidiaries  and  their  parent  national 
banks). 

"3  Even  if  the  OCC's  express  authority  under 
section  371  were  construed  not  to  be  broad  enough 
to  permit  it  to  issue  this  order,  the  Administrative 
Procedure  Act  (APA)  authorizes  agencies  to  issue 
orders  "to  terminate  a  controversy  or  remove 
uncertainty."  5  U.S.C.  554(e)  ("The  agency,  with 
like  effect  as  in  the  case  of  other  orders,  and  in  its 
sound  discretion,  may  issue  a  declaratory  order  to 
terminate  a  controversy  or  remove  uncertainty."). 
Although  section  554(e)  is  contained  within  the 


to  establish  the  terms,  conditions,  and 
requirements  that  apply  to  national 
bank  real  estate  lending  necesseuily 
encompasses  the  authority  to  say  which 
terms,  conditions,  and  requirements  do 
not  apply  to  national  bank  real  estate 
lending.  This  Order  has  the  force  and 
effect  of  law."'' 

Order 

The  conditions  imposed  by  the  GFLA 
on  the  real  estate  lending  activities  of 
national  banks  do  not  apply  to  National 
City,  or  any  other  national  bank,  or 
national  bank  operating  subsidiary,  that 
engages  in  real  estate  lending  activities 
in  Georgia. 

Dated;  July  30,  2003. 
John  D.  Hawke,  Jr., 

Comptrvllerofthe  Currency. 

[FR  Doc.  03-19907  Filed  8-4-03;  B;45  am] 
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APA  provisions  for  matters  that  are  required  by 
statute  to  be  determined  on  the  record  after  an 
opportunity  for  a  hearing,  there  is  considerable  case 
law  and  agency  practice  of  issuing  orders  in  other 
circumstances.  For  example,  in  American  Airlines, 
Inc.  V.  Dep't  ofTransp.,  202  F.3d  788  (5th  Cir. 
2000),  the  court  of  appeals  upheld  a  DOT 
declaratory  order  under  section  554(e)  that 
preempted  certain  municipal  regulations.  The  court 
specifically  found  authority  for  such  an  order  and 
that  procedural  provisions  of  section  554  were  not 
applicable.  In  short,  the  court  found  that  section 
554(e)  was  a  source  of  authority  for  a  declaratory 
order  independent  of  the  remainder  of  section  554. 

Examples  of  agencies  issuing  legally  binding 
orders  pursuant  to  authority  other  than  section 
554(e)  of  the  APA  are  numerous.  For  example, 
under  section  3  of  the  Bank  Holding  Company  Act, 
applications  to  become  a  bank  holding  company  are 
approved  by  Federal  Reserve  Board  orders.  In 
Farmers  6r  Merchts.  Bank  of  Las  Cruces  v.  Bd.  of 
Governors  of  Fed.  Reserve  Sys..  567  F.2d  1082  (DC. 
Cir.  1977),  the  court  of  appeals  affirmed  the  Board's 
order  approving  the  formation  of  a  holding 
company,  noting  that  the  protesting  bank  had  no 
right  to  a  hearing  before  the  Board  in  light  of  the 
OCC's  recommended  approval  of  the  acquisition.  A 
similar  result  was  reached  in  Grandview  Bank  & 
Trust  Co.  V.  Bd.  of  Governors  of  Fed.  Reserve  Sys., 
550  F.2d  415  (8th  Cir.  1977). 

"*  As  noted  above,  the  OCC  is  issuing  at  the  same 
time  as  this  Determination  and  Order  is  issued  a 
Notice  of  Proposed  Rulemaking  that  invites 
comments  on  a  proposed  codification  of  broadly 
applicable  preemption  provisions.  We  have  elected 
to  respond  to  National  City  through  an  order  giVen 
the  narrower  focus  of  the  request. 


SUMMARY:  An  open  meeting  of  the  Area 
6  Taxpayer  Advocacy  Panel  wil'  l>e 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  (TAP)  is 
soliciting  public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
The  TAP  will  use  citizen  input  to  make 
recommendations  to  the  Internal 
Revenue  Service. 
DATES:  The  meeting  will  be  held 
Monday,  August  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Gruber  at  1-888-912-1227,  or 
206-220-6098. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  7 
Taxpayer  Advocacy  Panel  will  be  held 
Monday,  August  18,  2003  from  2  p.m. 
Pacific  Time  to  4  p.m.  Pacific  Time  via 
a  telephone  conference  call.  The  public 
is  invited  to  make  oral  comments. 
Individual  comments  will  be  limited  to 
5  minutes.  If  you  would  like  to  have  the 
TAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  206- 
220-6098,  or  write  to  Anne  Gruber,  TAP 
Office,  915  2nd  Avenue,  MS  W-406, 
Seattle,  WA  98174.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Anne  Gruber.  Ms.  Gruber  can  be 
reached  at  1-888-912-1227  or  206- 
220-6095. 

The  agenda  will  include  the 
following:  various  IRS  issues. 

Dated:  July  31,  2003. 
Deryle  J.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 

[FR  Doc.  03-19929  Filed  8-4-03;  8:45  am] 

BILUNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Wage  & 
Investment  Reducing  Taxpayer  Burden 
(Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS) 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Wage 
&  Investment  Reducing  Taxpayer 
Burden  (Notices)  Issue  Committee  of  the 
Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference). 
DATES:  The  meeting  will  be  held 
Wednesday,  August  27,  2003,  from  12 
noon  e.d.t.  to  1  p.m.  e.d.t. 
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FOR  FURTHER  MFORMATION  CONTACT: 

Sallie  Chavez  at  l-a8&-912-1227,  or 
954-423-797^. 

SUPPLEMENTAlltY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  A(t,  5  U.S.C.  App.  (1988) 
that  an  open  i  leeting  of  the  Wage  & 
Investment  R«  ducing  Taxpayer  Burden 
(Notices)  Issui !  Committee  of  the 
Taxpayer  Ad\  ocacy  Panel  will  be  held 
Wednesday,  I  ugust  27,  2003.  from  12 


noon  e.d.t.  to  1  p.m.  e.d.t.  via  a 
telephone  conference  call.  The  Taxpayer 
Advocacy  Panel  is  soliciting  public 
comments,  ideas,  and  suggestions  on 
improving  customer  service  at  the 
Internal  Revenue  Service.  Individual 
comments  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  954-423-7979,  or 
write  Sallie  Chavez,  TAP  Office,  1000 
South  Pine  Island  Road,  Suite  340, 


Plantation,  FL  33324.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Sallie  Chavez.  Ms.  Chavez  can  be 
reached  at  1-888-912-1227  or  954- 
423-7973. 

Dated:  July  31,  2003. 
Deryle  J.  Temple, 

Director,  Taxpayer  A dvocacy  Panel. 

[FR  Doc.  03-19931  Filed  8-4-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  ere 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21,  61,  65,  77, 107, 109, 
121,135, 145,  and  154 

[Docket  Nos.  23781, 25642, 26305, 27699, 
andFAA-2001-11172] 

RIN212a-Ai02 

Withdrawal  of  Proposed  Rules: 
Miscellaneous  Amendments;  Improved 
Water  Survival  Equipment;  Objects 
Affecting  Navigable  Airspace;  Type 
Certificates  for  Some  Surplus  Aircraft 
of  the  Armed  Forces;  Procedures  for 
Reimbursement  of  Airports.  On-Alrport 
Parking  Lot  and  Vendors  of  On-Airfield 
Direct  Services  to  Air  Carriers  for 
Security  Mandates 

Correction 

In  proposed  rule  document  03-18592 
begiiming  on  page  43885  in  the  issue  of 


Thursday,  July  24,  2003  make  the 
following  corrections: 

1.  On  page  43885,  in  the  third 
column,  in  the  second  full  paragraph,  in 
the  14th  line,  "proposals"  should  read 
"proposal". 

2.  On  the  same  page,  in  the  same 
column,  under  the  heading  T\T>e 
Certificates  for  Some  Surplus  Aircraft 
of  the  Armed  Forces,  RIN  2120-AE41, 
in  the  eighth  line,  "Forces,"  should  read 
"Forces.". 

3.  On  page  43686,  in  the  first  column, 
in  the  first  paragraph,  in  the  eighth  line, 
"safety  perspective"  should  read  "safety 
perspective.". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
same  line,  "also  "  should  read  "Also  ". 

5.  On  the  same  page,  in  the  second 
column,  in  the' last  paragraph,  in  the  last 
line,  "have  been  appropriated"  should 
read  "have  not  been  appropriated". 

(FR  Doc.  C3-18592  Filed  8-4-03;  8:45  am) 
BILUNG  CODE  1S05-01-O 


Tuesday, 
August  5,  2003 


o  .p=i 


Part  n 

Federal 

Communications 

Commission 

47  CFR  Part  73 

Broadcast  Ownership  Rules,  Cross- 
Ownership  of  Broadcast  Stations  and 
Newspapers,  Multiple  Ownership  of  Radio 
Broadcast  Stations  in  Local  Markets,  and 
Definition  of  Radio  Markets;  and 
Definition  of  Radio  Markets  for  Areas  Not 
Located  in  an  Arbitron  Survey  Area;  Final 
Rule  and  Proposed  Rule 


46286 


Federal  Register / Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Rules  and  Regulations 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  T3 

[MB  Docket  024-277.  and  MM  Dockets  01- 
235,  01-317,  aid  00-244;  FCC  03-127] 

Broadcast  Ownerstiip  Rules,  Cross- 
Ownership  of  Broadcast  Stations  and 
Newspapers,  Multiple  Ownership  of 
Radio  Broadcast  Stations  in  Local 
Markets,  and  Definition  of  Radio 
Markets 

agency:  Fede  ral  Conununications 

Commission. 

ACTION:  Final  rule. 
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IfFORMATlbN  CONTACT: 
i.  Deputy  Division  Chief. 

Division,  Media 
8-2133.  For  further 
cc|ncerning  the  information 
irements  contained  in 
Order,  contact  Les 
Communications 
:  02-418-0217, or  via  the 
.  Smith@fcc.gov. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  (R&O)  in  MB  Docket  No.  02- 
277  and  MM  Docket  Nos.  01-235,  01- 
317.  and  00-244;  FCC  03-127,  adopted 
June  2,  2003,  and  released  July  2,  2003. 
The  complete  text  of  the  R&O  and  the 
Final  Regulatory  Flexibility  Analysis  is 
available  on  the  Commission's  Internet 
site,  at  www.fcc.gov.,  and  is  also 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Courtyard  Level,  445  12th  Street,  SW., 
Washington,  DC.  The  text  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  CY-B4202, 
Washington,  DC  20554  (telephone  202- 
863-2893). 

Synopsis  of  the  Report  and  Order 

1.  This  R&O  brings  to  completion  the 
Commission's  third  biennial  ownership 
review  of  all  six  broadcast  ownership 
rules.  The  Commission  addresses  these 
rules  in  light  of  the  mandate  of  section 
202(h)  of  the  Telecommunications  Act 
of  1996  (1996  Act),  which  requires  the 
Commission  to  reassess  and  recalibrate 
its  broadcast  ownership  rules  every  two 
years.  (Telecommunications  Act  of 
1996,  Public  Law  104-104, 110  Stat.  56 
(1996).) 

2.  The  Notice  of  Proposed  Rulemaking 
(NPRM)  in  this  proceeding  (67  FR 
65751,  October  28,  2002),  initiated 
review  of  four  ownership  rules:  the 
national  television  multiple  ownership 
rule;'  the  local  television  multiple 
ownership  rule;^  the  radio-television 
cross-ownership  rule;  ^  and  the  dual 
network  rule."*  The  first  two  rules  have 
been  reviewed  and  the  proceedings 
remanded  to  the  Commission  by  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  [Fox  Television 
Stations.  Inc.  v.  FCC.  280  F.3d  1027, 
1044  (D.C.  Cir.  2002)  (Fox  Television), 
rehearing  granted,  293  F.  3d  537  (D.C. 
Cir.  2002)  (Fox  Television  Re-Hearing) 
addressing  the  national  TV  ownership 
rule,  and  Sinclair  Broadcast  Group,  Inc. 
V.  FCC,  284  F.3d  148  (DC  Cir.  2002), 
(Sinclair)  addressing  the  local  TV 
ownership  rule.)  After  the  Commission 
issued  the  NPRM.  the  Commission 
issued  12  Media  Ownership  Working 
Group  (MOWG)  studies  for  public 
comment.  A  summary  of  the  studies,  a 
public  notice,  and  the  text  of  the  studies 
may  be  found  at  www.fcc.gov/ 
ownership. 


'47  CFR  73.3555(e). 
M7  CFR  73.3555(b). 
J  47  CFR  73.3555(c). 
*  47  CFR  73.658(g). 


3.  In  this  R&O,  the  Commission 
examines  the  legal  context  within  which 
this  review  is  conducted,  identifies  and 
describes  the  public  interest  policy 
goals  that  guide  our  decision,  assesses 
changes  in  the  media  marketplace  over 
time,  repeals  some  rules,  modifies 
others,  and  adopts  some  new  rules.  In 
consideration  of  the  record  and  our 
statutory  charge,  the  Commission 
concludes  that  neither  an  absolute 
prohibition  on  common  ownership  of 
daily  newspapers  and  broadcast  outlets 
in  the  same  market  (the  newspaper/ 
broadcast  cross-ownership  rule)  nor  a 
cfoss-service  restriction  on  common 
ownership  of  radio  and  television  ^ 
outlets  in  the  same  market  (the  radio- 
television  cross-ownership  rule) 
remains  necessary  in  the  public  interest. 
With  respect  to  both  of  these  rules,  the 
Commission  finds  that  the  ends  sought 
can  be  achieved  with  more  precision 
and  with  greater  deference  to  First 
Amendment  interests  through  our 
modified  Cross  Media  Limits  (CML). 
The  Commission  also  revises  the  market 
definition  and  the  way  it  counts  stations 
for  purposes  of  the  local  radio  rule, 
revises  the  local  television  multiple 
ownership  rule,  modifies  the  national 
television  ownership  cap,  and  retains 
the  dual  network  rule. 

4.  The  Commission,  in  the  R&O, 
adopts  limits  both  for  local  radio  and 
local  television  station  ownership.  Both 
of  these  rules  are  premised  on  well- 
established  competition  theory  and  are 
intended  to  preserve  a  healthy  and 
robust  competition  among  broadcasters 
in  each  service.  As  explained  in  the 
R&O,  however,  because  markets  defined 
for  competition  purposes  are  generally 
more  narrow  than  markets  defined  for 
diversity  purposes,  the  Commission's    ' 
ownership  limits  on  radio  and 
television  ownership  also  serve  our 
diversity  goal.  By  ensuring  that  several 
competitors  remain  within  each  of  the 
radio  and  television  services,  the 
Commission  also  ensures  that  a  number 
of  independent  outlets  for  viewpoint 
will  remain  in  every  local  market, 
thereby  protecting  diversity.  Further, 
though,  because  local  television  and 
radio  ownership  limits  cannot  protect 
against  losses  in  diversity  that  might 
result  from  combinations  of  different 
types  of  media  within  a  local  market, 
the  Commission  adopts  a  set  of  specific 
cross-media  limits. 

5.  Similarly,  by  virtue  of  the  staffs 
extensive  information  gathering  efforts 
and  the  voluminous  record  assembled 
in  this  rulemaking  docket,  the 
Commission  has,  for  the  first  time 
substantial  evidence  regarding  the 
localism  effects  of  our  national 
broadcast  ownership  rules.  The 


Federal  Register / Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Rules  and  Regulations  46287 


Commission  can,  therefore,  with  more 
confidence  than  ever,  establish  a 
reasonable  limit  on  the  national  station 
ownership  reach  of  broadcast  networks. 
In  addition,  under  our  dual  network 
rule,  the  Commission  continues  to 
prohibit  a  combination  between  two  of 
the  largest  four  networks  primarily  on 
competition  grounds,  but  the  beneficial 
effects  of  this  restriction  also  protect 
localism.  In  combination,  the 
Commission's  new  national  broadcast 
ownership  reach  cap  and  our  "dual 
network"  prohibition  will  ensure  that 
local  television  stations  remain 
responsive  to  their  local  communities. 

I.  Legal  Framework 

6.  The  Commission  conducts  this 
biennial  ownership  review  within  the 
framework  established  by  section  202(h) 
of  the  1996  Act,  which  provides:  "The 
Commission  shall  review  its  rules 
adopted  piu'suant  to  this  section  and  all 
of  its  ownership  rules  bieimially  as  part 
of  its  regulatory  reform  review  vmder 
section  1 1  of  the  Communications  Act 
of  1934  and  shall  determine  whether 
any  of  such  rules  are  necessary  in  the 
public  interest  as  the  result  of 
competition.  The  Commission  shall 
repeal  or  modify  any  regulation  it 
determines  to  be  no  longer  in  the  public 
interest."  1996  Act,  section  202(h). 

7.  Two  aspects  of  this  statutory 
language  are  particularly  noteworthy. 
First,  as  the  court  recognized  in  both 
Fox  Television  and  Sinclair,  "Section 
202(h)  carries  with  it  a  presumption  in 
favor  of  repealing  or  modifying  the 
ownership  rules."  That  is.  Section 
202(h)  appears  to  upend  the  traditional 
administrative  law  principle  requfring 
an  affirmative  justification  for  the 
hiodification  or  elimination  of  a  nUe. 
Second,  Section  202(h)  requires  the 
Commission  to  determine  whether  its 
rules  remain  "necessary  in  the  public 
interest." 

8.  The  Commission  concludes  that  in 
its  current  form  only  the  dual  network 
rule  remains  necessary  in  the  public 
interest  as  a  result  of  competition.  The 
Commission  also  concludes  that  the 
other  ownership  rules  should  be 
modified  as  described  in  the  R&O. 

9.  The  ownership  ndes  adopted  in  the 
R&O  must  be  consistent  not  only  with 
the  legal  standard  in  section  202(h),  but 
also  with  the  First  Amendment  rights  of 
affected  media  companies  and 
consumers.  The  Commission  concludes, 
based  on  the  decisions  in  the  Fox 
Television  and  Sinclair  cases,  that  the 
rational  basis  standard  is  the  correct 
First  Amendment  standard  to  apply  to 
the  broadcast  ownership  rules. 

10.  The  Commission  rejects,  as  did 
the  coiut,  the  application  of  the 


intermediate  scrutiny  (O'Brien)  standard 
applicable  to  cable  operators  or  the 
strict  scrutiny  standard  applicable  to  the 
print  media  and  to  content-based 
regulations.  Under  O'Brien,  government 
regulation  of  speech  will  be  upheld  only 
if:  (1)  It  furthers  an  important  or 
substantial  governmental  interest;  (2) 
the  interest  is  unrelated  to  the 
suppression  of  fr«e  expression;  and  (3) 
the  incidental  restriction  on  alleged 
First  Amendment  freedom  is  no  greater 
than  is  essential  to  the  furtherance  of 
that  interest.  In  general,  ownership 
limits  on  cable  operators  have  been 
subject  to  the  O'Brien  test.  The  Supreme 
Covut  has  determined  that  "promoting 
the  widespread  dissemination  of 
information  from  a  multiplicify  of 
sources"  is  a  government  interest  that  is 
not  only  important,  but  is  of  the 
"highest  order"  and  is  unrelated  to  the 
suppression  of  free  speech.  Turner 
Broadcasting  System,  Inc.  v.  FCC,  512 
U.S.  622,  662-€3  (1984);  Turner 
Broadcasting  System  v.  FCC,  520  U.S. 
180  (1997).  On  the  other  hand,  the 
Commission  may  not  burden  cable 
operators'  speech  with  "illimitable 
restrictions  in  the  name  of  diversify." 
,   11.  Strict  scrutiny  First  Amendment 
analysis  would  require  the  Commission 
to  demonstrate  that  its  rules  are  the 
"least  restrictive  means  available  of 
achieving  a  compelling  state  interest." 

12.  Under  the  rational  basis  standard, 
the  Commission's  broadcast  regidations 
satisfy  the  First  Amendment  if  they  are 
"a  reasonable  means  of  promoting  the 
public  interest  in  diversified  mass 
commimications."  FCC  v.  National 
Citizens  Committee  for  Broadcasting, 
436  U.S.  775,  802  (1978)  (NCCB).  As  the 
court  has  noted,  there  is  no 
unabridgeable  First  Amendment  right  to 
hold  a  broadcast  license;  would-be 
broadcasters  must  satisfy  the  public 
interest  by  meeting  the  (Ikjmmission 
criteria  for  licensing,  including 
demonstrating  compliance  with  any 
applicable  ownership  limitations. 

13.  In  applying  the  rational  basis  test, 
the  Fox  and  Sinclair  courts  relied  on 
longstanding  Supreme  Coiul  precedent 
which  also  supports  our  decision. 
NCCB.  436  U.S.  at  802.  In  NCCB,  the 
Supreme  Court  applied  the  rational 
basis  test  to  the  Commission's 
newspaper/broadcast  cross-ownership 
rules,  finding  that  they  "are  a  reasonable 
means  of  promoting  the  public  interest 
in  diversified  mass  communications; 
thus  they  do  not  violate  the  First 
Amendment  rights  of  those  who  will  be 
denied  broadcast  licenses  pursuant  to 
them."  The  NCCB  Court  explained  that 
the  rational  basis  test  is  the  appropriate 
standard  to  govern  our  broadcast 
ownership  regidations  because 


spectrum  scarcify  requires  "Govenunent 
allocation  and  regulation  of  broadcast 
frequencies"  and  because  these 
regulations  are  not  content  related.  The 
rational  basis  standard  therefore  governs 
the  Commission's  broadcast  ownership 
regulations,  whether  they  govern  those 
that  own  only  broadcast  ouUets  or  those 
that  might  seek  to  combine  ownership 
of  a  broadcast  outlet  with  a  newspaper. 

14.  Fust  Amendment  interests  are 
implicated  by  any  regulation  of  media 
outlets,  including  broadcast  media.  The 
Commission  endeavors  to  be  sensitive  to 
those  interests  and  to  minimize  the 
impact  of  our  ndes  on  the  right  of 
speakers  to  disseminate  a  message.  As 
discussed  below,  our  decision  today  to 
eliminate  the  newspaper/broadcast 
cross-ownership  rule  and  the  radio- 
television  cross-ownership  rule,  and  to 
modify  oiu  other  local  ownership  rules 
and  oiu  national  audience  reach  cap, 
tiuns  in  part  on  our  determination  that 
these  rules  in  their  current  form  are  not 
a  reasonable  means  to  accomplish  the 
public  interest  purposes  to  which  they 
are  directed.  The  Commission  turns 
next  to  identifying  the  policy  goals  that 
will  inform  this  determination. 

n.  Policy  Goals 

15.  The  Commission,  in  the  NPRM, 
identified  diversity,  competition  and  , 
localism  as  longstanding  goals  that 
would  continue  to  be  core  agency 
objectives  that  would  guide  its  actions 
in  regulating  media  ownership.  To 
fulfill  our  biermial  review  obligation, 
the  Commission  will  first  define  our 
goals  and  the  ways  it  will  measure 
them.  The  Commission  can  then  assess 
whether  our  current  broadcast 
ownership  ndes  are  necessary  to 
achieve  these  goals. 

A.  Diversity 

16.  There  are  five  types  of  diversity 
pertinent  to  media  ownership  policy: 
viewpoint,  outlet,  program,  source,  and 
minority  and  female  ownership 
diversity. 

1 7.  Viewpoint  Diversity.  Viewpoint 
diversity  refers  to  the  availability  of 
media  content  reflecting  a  variety  of 
perspectives.  A  diverse  and  robust 
marketplace  of  ideas  is  the  foundation 
of  our  democracy.  Consequently,  "it  has 
been  a  basic  tenant  of  national 
communications  policy  that  the  widest 
possible  dissemination  of  information 
from  diverse  and  antagonistic  sources  is 
essential  to  the  welfare  of  the  public." 
This  policy  is  given  effect,  in  part, 
through  regidation  of  broadcast 
ownership.  Because  outlet  owners  select 
the  content  to  be  disseminated,  the 
Commission  has  traditionally  assumed 
that  there  is  a  positive  correlation 
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between  viei  ^points  expressed  and 
ownership  o  an  outlet.  The 
Commission  has  sought,  therefore,  to 
diffuse  ownership  of  media  outlets 
among  multi  ale  finns  in  order  to 
diversify  the  viewpoints  available  to  the 
public.  Prior  Commission  decisions 
limiting  broadcast  ownership  concluded 
that  a  larger  1  otal  number  of  outlet 
owners  incre  ased  the  probability  that 
their  indepei  ident  content  selection 
decisions  would  collectively  promote  a 
diverse  array  of  media  content.  The 
Commission  sought  comment  on 
whether  this  longstanding  presumed 
link  between  ownership  and  viewpoint 
could  be  esta  jlished  empirically.  After 
reviewing  sti  dies  and  comments,  the 
Commission  adheres  to  its  longstanding 
determinatio  i  that  the  policy  of  limiting 
common  owi  lership  of  multiple  media 
outlets  is  the  most  reliable  means  of 
promoting  vi  jwpoint  diversit}'.  The 
balance  of  ev  dence,  although  not 
conclusive,  a  spears  to  support  the 
Commission' ;  conclusion  thafoutlet 
ownership  can  be  presiuned  to  affect  the 
viewpoints  e:  tpressed  on  an  outlet.  The 
Commission  herefore  continues  to 
believe  that  b  roadcast  ownership  limits 
are  necessary  to  preserve  and  promote 
viewpoint  di'  rersity.  A  larger  number  of 
independent  owners  will  tend  to 
generate  a  wi  Jer  array  of  viewpoints  in 
the  media  than  would  a  comparatively 
smaller  number  of  owners. 

18.  Further  owners  of  media  outlets 
clearly  have  I  le  ability  to  affect  public 
discourse,  including  political  and 
governmental  affairs,  through  their 
coverage  of  n  ;ws  and  public  affairs. 
Even  if  the  C(  immission's  inquiry  were 
to  find  that  ni  edia  outlets  exhibited  no 
apparent  "slaat"  or  viewpoint  in  their 
news  coverage,  media  outlets  possess 
significant  potential  power  in  our 
system  of  gov  smment.  The  Commission 
believes  soun  d  public  policy  requires  it 
to  assume  thai  power  is  being,  or  could 
be,  exercised. 

19.  The  Coi  omission  does  not  pass 
judgment  on  he  desirability  of  owners 
using  their  oi  tlets  for  the  expression  of 
particular  vie  svpoints.  Indeed,  the 
Commission  I  las  always  proceeded  from 
the  assumptic  n  that  they  do  so  and  that 
its  rules  shou  d  encourage  diverse 
ownership  pr  jcisely  because  it  is  likely 
to  result  in  th  3  expression  of  a  wide 
range  of  diverse  and  antagonistic 
viewpoints.  The  Commission  merely 
observes  here  that  evidence  from  a 
variety  of  rest  archers  and  organizations 
appears  to  dis  close  a  meaningful 
connection  b<  tween  the  identity  of  the 
outlet  owner  i  ind  the  content  delivered 
via  its  outletd  ).  This  evidence  provides 
an  additional  basis  to  reaffirm  the 
Commission'!  longstanding  conclusion 


that  regulating  ovtoiership  iis  an 
appropriate  means  to  promote 
viewpoint  diversity. 

20.  The  Commission's  conclusion  also 
should  not  be  read  to  suggest  that  each 
and  every  incremental  increase  in  the 
number  of  different  outlet  owners  can 
be  justified  as  necessary  in  the  public 
interest.  To  the  contrary,  there  certainly 
are  points  of  diminishing  returns  in 
incremental  increases  in  diversity. 
Moreover,  such  increases  may,  in  some 
instances,  harm  the  public  interest  in 
localism  and  competition.  The 
balancing  of  these  interests  are 
addressed  in  the  sections  below  dealing 
with  individual  rules. 

21.  Measuring  viewpoint  diversity. 
Viewpoint  diversity  is  a  paramount 
objective  of  this  Commission  because 
the  free  flow  of  ideas  under-girds  and 
sustains  our  system  of  government. 
Although  all  content  in  visual  and  aural 
media  have  the  potential  to  express 
viewpoints,  the  Commission  finds  that 
viewpoint  diversity  is  most  easily 
measured  through  news  and  public 
affairs  programming.  Not  only  is  news 
programming  more  easily  measured 
than  other  types  of  content  containing 
viewpoints,  but  it  relates  most  directly 
to  the  Commission's  core  policy 
objective  of  facilitating  robust 
democratic  discourse  in  the  media. 
Accordingly,  the  Commission  has 
sought  in  this  proceeding  to  measure 
how  certain  ownership  structures  affect 
news  output. 

22.  Nonetheless,  the  Commission 
agrees  with  Fox  and  CFA  that  content 
other  than  traditional  newscasts  also 
contributes  to  a  diversity  of  viewpoints. 
Television  shows  such  as  60  Minutes, 
Dateline  NBC,  and  other  newsmagazine 
programs  routinely  address  matters  of 
public  concern.  In  addition,  as  Fox 
points  out,  entertairunent  programming 
such  as  Will  &  Grace,  Ellen,  The  Cosby 
Show,  and  All  in  the  Family  all 
involved  characters  and  storylines  that 
addressed  racial  and  sexual  stereotypes. 
In  so  doing,  they  contributed  to  a 
national  dialogue  on  important  social 
issues. 

23.  Although  the  Commission  agrees 
that  entertainment  programs  can 
contribute  to  its  goal  of  viewpoint 
diversity,  it  will  focus  on  the  news 
component  of  viewpoint  diversity 
where  the  record  permits  it  to  do  so. 
The  Commission's  objective  of 
promoting  program  diversity  in  this 
proceeding  subsumes  the  viewpoint 
diversity  contained  within 
entertaiimient  programming.  Finally, 
the  Commission  concludes  that  the 
diversity  of  viewpoints  by  national 
media  on  national  issues  is  greater  than 
that  regarding  local  issues.  This  is 


principally  due  to  the  vast  array  of 
national  news  sources  available  on  the 
Internet,  cable  television  and  DBS. 

24.  Program  Diversity.  The 
Commission  concludes  that  program 
diversity  is  a  policy  goal  of  broadcast 
ownership  regulation.  Program  diversity 
refers  to  a  variety  of  programming 
formats  and  content.  With  respect  to 
television,  this  includes  dramas, 
situation  comedies,  reality  shows,  and 
newsmagazines,  as  well  as  targeted 
programming  chaimels  such  as  food, 
health,  music,  travel,  and  sports.  With 
respect  to  radio,  program  diversity 
would  be  reflected  in  a  variety  of  music 
formats  such  as  jazz,  rock,  and  classical 
as  well  as  all-sports  and  all-news 
formats.  Programming  aimed  at  various 
minority  and  ethnic  groups  is  an 
important  component  of  program 
diversity  for  both  television  and  radio. 
In  general,  the  Commission  finds  that 
program  diversity  is  best  achieved  by 
reliance  oh  competition  among  delivery 
systems  rather  than  by  government 
regulation.  The  rules  adopted  in  this 
proceeding  will  ensiu^  competition  in 
the  delivered  video  and  radio 
programming  markets. 

25.  Outlet  Diversity.  Outlet  diversity 
means  that,  in  a  given  market,  there  are 
multiple  independendy-owned  firms. 
The  Conunission  has  previously  found 
that  outlet  diversity  has  not  been 
viewed  as  an  end  in  itself,  but  a  means 
through  which  the  Commission  seeks  to 
achieve  our  goal  of  viewrpoint  diversity. 
The  Commission  finds  that  independent 
ownership  of  ouUets  by  multiple 
entities  in  a  market  contributes  to  our 
goal  of  promoting  viewpoints. 

26.  Tne  Commission's  review  of  the 
record  persuades  us  that  outlet  diversity 
within  radio  broadcasting  continues  to 
be  an  important  aspect  of  the  public 
interest  that  the  Commission  should 
seek  to  promote.  The  Commission  is 
committed  to  establishing  a  regulatory 
framework  that  promotes  innovation  in 
the  field  of  broadcasting.  Because  new 
entrants  are  often  a  potent  source  of 
irmovation,  the  Commission  seeks  to 
preserve  opportunities  for  new  entry  in 
radio  which  remains  one  of  the  most 
affordable  means  for  entering  the  media 
business. 

27.  The  Commission  believes  that  one 
benefit  of  ouUet  diversity  is  the 
promotion  of  public  safety.  In  an 
emergency,  the  separation  of  broadcast 
facilities  and  personnel  among  multiple 
independent  broadcast  companies  in  a 
given  market  will  avoid  any  possibility 
that  the  failure  of  one  broadcast 
company  to  transmit  critical  public 
safety  information  will  not  leave  that 
area  without  other  broadcast  owners  to 
perform  that  service. 
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28.  Source  Diversity.  Source  diversity 
refers  to  the  availability  of  media 
content  from  a  variety  of  content 
producers.  The  record  before  us  does 
not  support  a  conclusion  that  source 
diversity  shoiild  be  an  objective  of  the 
Commission's  broadcast  ownership 
policies.  In  light  of  dramatic  changes  in 
the  television  market,  including  the 
significant  increase  in  the  number  of 
channels  available  to  most  households 
today,  the  Commission  finds  no  basis  in 
the  record  to  conclude  that  government 
regulation  is  necessary  to  promote 
source  diversity.  Given  the  explosion  of 
programming  channels  now  available  in 
the  vast  majority  of  homes  today,  and  in 
the  absence  of  evidence  to  the  contrary, 
the  Commission  caimot  conclude  that 
source  diversity  should  be  a  policy  goal 
of  our  broadcast  ownership  rules. 

29.  Minority  and  Female  Ownership 
Diversity.  Encouraging  minority  and 
female  ownership  historically  has  been 
an  important  Commission  objective,  and 
the  Commission  reaffirms  that  goal  here. 
NABOB  recommends  that  the 
Commission  should  maintain  our 
current  ownership  rules;  use  Arbitron 
markets  to  define  radio  markets;  give 
greater  consideration  to  the  promotion 
of  viewpoint  diversity  and  minority 
ownership  when  the  Commission 
reviews  assignment  of  lidfense  and 
transfer  of  control  applications; 
eliminate  our  policy  of  graiiting 
temporary  waivers  of  ovir  multiple 
ownership  rules  (which  allow  merging 
broadcasters  6-24  months  to  come  into 
compliance  with  the  rules);  adopt  a 
bright-line  test  to  limit  radio  ownership 
consolidation;  and  urge  Congress  to 
reinstate  the  minority  tax  certificate 
policy. 

30.  IPI  argues  that  maintenance  of 
broadcast  ownership  caps  will  best 
serve  the  distinct  progranuning 
preferences  of  minority  groups.  AWRT 
asks  us  to  include  the  goal  of  increasing 
the  number  of  female-owned  broadcast 
businesses  as  the  Commission  considers 
changes  to  its  broadcast  ownership 
rules.  UCC  urges  the  Commission  to 
"explicitly  advance  through  its 
ownership  rules"  the  policy  goal  of 
promoting  broadcast  ownership 
opportunities  for  women,  minorities 
and  small  businesses. 

31.  MMTC  proposes  business  and 
regulatory  initiatives  that  "would  go  a 
long  way  toward  increasing  entry  into 
the  communications  industry  by 
minorities."  MMTC's  initiatives 
include:  (1)  Equity  for  specific  and 
contemplated  future  acquisitions;  (2) 
enhanced  outreach  and  access  to  debt 
financing  by  major  financial 
institutions;  (3)  investments  in 
institutions  specializing  in  minority  and 


small  business  financing;  (4)  cash  and 
in-kind  assistance  to  programs  that  train 
future  minority  media  owners;  (5) 
creation  of  a  business  plaiming  center 
that  would  work  one-on-one  with 
minority  entrepreneurs  as  they  develop 
business  plans  and  strategies,  seek 
financing,  and  pursue  acquisitions;  (6) 
executive  loans,  and  engineers  on  loan, 
to  minority  owned  companies  and 
applicants;  (7)  enhanced  access  to 
broadcast  transactions  through  sellers 
undertaking  early  solicitations  of 
qualified  minority  new  entrants  and 
affording  them  the  same  opportunities 
to  perform  early  due  diligence  as  the 
sellers  afford  to  established  non- 
minority  owned  companies;  (8) 
nondiscrimination  provisions  in 
advertising  sales  contracts;  (9) 
incubation  and  mentoring  of  futvue 
minority  owners;  (10)  enactment  of  tax 
deferral  legislation  designed  to  foster 
minority  ownership;  (11)  examination  of 
how  to  promote  minority  ov^rnership  as 
an  integral  part  of  all  FCC  general  media 
rulemaking  proceedings;  and  (12) 
ongoing  longitudinal  research  on 
minority  ownership  trends,  conducted 
by  the  FCC,  NTIA,  or  both;  (13)  sales  to 
certain  minority  or  small  businesses  as 
alternatives  to  divestitures.  The 
Conmiission  has  received  many  creative 
proposals  to  advance  minority  and 
female  ownership.  Clearly,  a  more 
thorough  exploration  of  these  issues, 
which  will  allow  us  to  craft  specifically 
tailored  rules  that  will  withstand 
judicial  scrutiny,  is  warranted.  The 
Commission  will  issue  a  Notice  of 
Proposed  Rulemaking  to  address  these 
issues  and  incorporate  comments  on 
these  issues  received  in  this  proceeding 
into  that  proceeding. 

32.  The  Coimnission  sees  significant 
immediate  merit  in  one  commenter's 
proposal  regarding  the  transfer  of  media 
properties  tibat  collectively  exceed  our 
radio  ownership  cap.  Minority  Media  & 
Telecommunications  Council  (MMTC) 
recoimnends  that  the  Commission 
generally  forbid  the  wholesale  transfer 
of  media  outlets  that  exceed  our 
ownership  rules  except  where  the 
purchaser  qualifies  as  a  "socially  and 
economically  disadvantaged  business." 
The  Conunission  agrees  with  MMTC 
that  a  limited  exception  to  a  "no 
transfer"  policy  for  above-cap 
combinations  would  serve  the  public 
interest.  The  Commission  also  agrees 
with  MMTC  that  the  benefits  to 
competition  and  diversity  of  a  limited 
exception  allowing  entities  to  sell 
above-cap  combinations  to  eligible 
small  entities  outweigh  the  potential 
harms  of  allowing  the  above-cap 
combination  to  remain  intact. 


33.  The  Conunission  intends  to  refer 
the  question  of  how  best  to  ensure  that 
interested  buyers  are  aware  of  broadcast 
properties  for  sale  to  the  Advisory 
Committee  on  Diversity  for  further 
inquiry  and  will  carefully  review  any 
recommendations  this  Committee  may 
proffer.  As  soon  as  the  Conunission 
receives  authorization  to  form  this 
committee  it  will  ask  it  to  make 
consideration  of  this  issue  among  its  top 
priorities. 

B.  Competition 

34.  From  its  inception,  the 
Commission  has  sought  to  ensure  that 
transfers  and  assigiunents  of  station 
licenses  remain  consistent  with  the 
policy  of  free  competition  embodied  in 
the  Conununications  Act.  The 
Commission  sees  nothing  in  the  1996 
Act  that  signifies  a  retreat  bom  our  deep 
and  abiding  interest  in  promoting  and 
preserving  competition  in  broadcasting. 
It  is  clear  that  competition  is  a  policy 
that  is  intimately  tied  to  our  public 
interest  responsibilities  and  one  that  the 
Commission  has  a  statutory  obligation 
to  pursue.  The  Commission  affirms  our 
longstanding  commitment  to  promoting 
competition  by  ensuring  pro- 
competitive  market  structures. 
Consumers  receive  more  choice,  lower 
prices,  and  more  innovative  services  in 
competitive  markets  than  they  do  in 
markets  where  one  or  more  firms 
exercises  market  power.  These  benefits 
of  competition  can  be  achieved  when 
regulators  accvuately  identify  market 
structures  that  will  permit  vigorous 
competition. 

35.  In  limiting  broadcast  ownership  to 
promote  economic  competition,  the 
Commission  also  takes  major  strides 
toward  protecting  and  promoting  its 
separate  policy  goal  of  protecting 
competition  in  the  marketplace  of  ideas. 
In  many  markets,  the  record  evidence 
shows  that  the  Commission's 
competition-based  ownership  limits 
more  than  adequately  protect  viewpoint 
diversity  in  a  large  number  of  markets. 
Nonetheless,  the  Conunission 's  analysis 
of  the  record  leads  it  to  conclude  that 
preserving  competitive  markets  will  not, 
in  all  cases,  adequately  protect 
viewpoint  diversity.  The  Commission 
finds  that  certain  combinations  in 
smaller  markets  would  unreasonably 
threaten  viewpoint  diversity  even  if 
they  would  not  result  in  competitive 
harms. 

36.  Measurement  of  competition. 
Historically  the  Commission  has  relied 
on  assessments  of  competition  in 
advertising  markets  as  a  proxy  for 
consimier  welfare  in  media  markets. 

37.  Although  advertising  markets 
continue  to  be  a  reasonable  basis  on 
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which  to  eviluate  competition  among 
media  comp^anies,  in  this  R&O  the 
Commissioil  will  rely  more  heavily  on 
other  metrics.  In  the  past,  television 
stations  generally  faced  economic 
competition]  from  other  television 
stations,  and  radio  stations  from  other 
radio  station(s.  The  television  and  radio 
markets  relied  principally  on 
advertising  nevenues  to  fund  their 
businesses.  Today,  a  large  portion  of  the 
revenue  in  t^»e  television  business 
consists  of  direct  payment  by 
consumers.  Eighty-five  percent  of 
American  households  subscribe  to 
television  programming  supplied  by 
cable  or  direct  broadcast  satellite. 
Therefore,  in  analyzing  markets 
comprised  of  both  free  over-the-air 
broadcasters  as  well  as  subscription 
delivery  systsms,  the  Commission  will 
look  to  audie  nee  share  as  one  metric  for 
assessing  the  state  of  competition.  The 
Commission  will  not  discard  advertising 
market  analysis  where  appropriate,  but 
it  limits  its  reliance  to  discrete  markets 
where  it  believes  the  foregoing  analysis 
is  inapplicable. 

38.  The  Copunission's  public  interest 
focus  must  b^  first  and  foremost  on  the 
interest,  the  Convenience,  and  the 
necessity  of  the  public,  and  not  on  the 
interest,  conwenience,  or  necessity  of  the 
individual  broadcaster,  or  the 
advertiser.  Tlius,  in  evaluating  the 
Commission's  interest  in  preserving 
competitive  broadcast  markets,  it  will 
consider  the  |iltimate  effect  that  a 
diminution  ill  competition  would  have 
on  the  consujiing  public.  The 
Commission  nas  a  public  interest 
responsibility!  *°  ensure  that 
broadcasting  tnarkets  remain 
competitive  sb  that  all  the  benefits  of 
competition— (-including  more 
innovation  and  improved  service — are 
made  available  to  the  public.  In  setting 
its  local  television  and  local  radio 
ownership  cabs,  the  Commission  will 
rely,  where  possible,  on  measures  other 
than  shares  of  advertising  markets  in 
order  to  reflect  the  decreasing  relevance 
of  advertising^  market  shares  as  a 
barometer  of^ompetition. 

39.  Innovation.  The  Commission 
concludes  thajl  it  should  seek  to  promote 
innovation  thfough  its  broadcast 
ownership  limits.  Where  a  market  such 
as  broadcasting  is  characterized  by  a 
significant  defree  of  non-price 
competition,  i  may  be  particularly 
important  for  the  Commission  to  focus 
on  how  its  ownership  rules  affect 
innovation  incentives.  Innovation,  over 
longer  periods  of  time,  may  represent  a 
critical  driver  of  consumer  welfare. 

40.  The  tran|sition  from  analog  to 
digital  services  by  broadcasters 
represents  a  pi  )tentially  significant 


enhancement  to  consumer  welfare. 
Digital  transmissibn  of  video  and  audio 
programming  by  television  and  radio 
stations  may  facilitate  new  services  for 
consumers  by  permitting  more  efficient 
bandwidth  utilization.  With  respect  to 
local  televisions  stations,  this  additional 
bandwidth  could  be  used  to  transmit 
high-definition  programming;  to 
transmit  one  or  more  additional 
program  streams;  or  to  deliver  entirely 
new  services.  NAB/NASA  has  argued 
that  local  television.ownership 
structiues  are  very  likely  to  affect 
stations'  ability  to  proceed  with  the 
ongoing  digital  transition.  NAB 
contends  that  the  fixed  costs  associated 
with  digital  television  equipment 
upgrades  fall  disproportionately  on 
stations  in  smaller  markets  and  that 
station  combinations  will  speed  the 
transition.  In  addition,  the  introduction 
of  digital  transmission  by  radio  stations 
may  permit  greater  competition  and 
innovation  in  radio  markets  by 
facilitating  improved  signal  quality  and 
by  permitting  stations  to  deliver  data 
along  with  audio  to  users'  receivers. 

41.  In  sum,  the  Commission 
concludes  that  it  should  seek  to  promote 
innovation  through  its  broadcast 
ownership  limits.  Consumer  welfare  is 
likely  to  be  enhanced  when,  all  else 
being  equd,  the  Commission  permits 
broadcast  market  structures  that 
encoiuage  innovation.  The  Conunission 
agree  with  IPI,  however,  that  multiple 
factors  influence  the  pace  of  innovation, 
only  one  of  which  is  market  stnictiu'e. 
The  Commission  will  therefore  make 
ownership  decisions  that  promote 
innovation  in  media  markets  based 
principally  on  evidence  that  particular 
market  structiues  or  firm  characteristics 
tend  to  encoxurage  innovation. 

C.  Localism 

42.  The  Commission  agrees  that 
localism  continues  to  be  an  important 
policy  objective.  Localism  is  rooted  in 
Congressional  directives  to  this 
Commission  and  has  been  affirmed  as  a 
valid  regulatory  objective  many  times  by 
the  coiuts.  The  Commission  hereby 
reaffirms  its  commitment  to  promoting 
localism  in  the  broadcast  media.  Today, 
the  Commission  seeks  to  promote 
localism  to  the  greatest  extent  possible 
through  market  structure  that  take 
advantage  of  media  companies' 
incentive  to  serve  local  communities. 

43.  Federal  regulation  of  broadcasting 
has  historically  placed  significant 
emphasis  on  ensiuing  that  local 
television  and  radio  stations  are 
responsive  to  the  needs  and  interests  of 
their  local  communities.  In  the 
Communications  Act  of  1934,  Congress 
directed  the  Commission  to  "make  such 


distribution  of  licenses,  frequencies, 
hoius  of  operation,  and  power  among 
the  several  States  and  commimities  as  to 
provide  a  fair,  efficient,  and  equitable 
distribution  of  radio  service  to  each  of 
the  same."  In  the  legislative  history  of 
the  1996  Act,  Congress  strongly 
reaffirmed  the  importance  of  localism. 

44.  The  courts  too  have  long  viewed 
localism  as  an  important  public  interest 

■   objective  of  broadcast  regulation.  In 
NBCv.  United  States,  the  Supreme 
Court  wrote:  "Local  program  service  is 
a  vital  part  of  community  life.  A  station 
should  be  ready,  able,  and  willing  to    , 
serve  the  needs  of  the  local 
commimity."  Last  year  the  DC  Circuit 
affirmed  the  legitimacy  of  Commission 
regulation  to  preserve  localism,  stating: 
"[T]he  public  interest  has  historically 
embraced  diversity  (as  well  as  localism) 
*  *  *  and  nothing  in  section  202(h) 
signals  a  departiu-e  from  that  historic 
scope." 

45.  Measurement  of  Localism.  The 
Commission  remains  firmly  committed 
to  the  policy  of  promoting  localism 
among  broadcast  ouUets.  Today  the 
Commission  seeks  to  promote  localism    • 
to  the  greatest  extent  possible  through 
market  structures  that  take  advantage  of 
media  companies'  incentives  to  serve 
local  communities.  In  addition,  the 
Commission  seeks  to  identify 
characteristics  of  those  broadcasters  that 
have  demonstrated  effective  service  to 
individual  local  communities  and  to 
encourage  their  entry  into  markets 
currently  prohibited  by  our  existing 
rules.  To  measure  localism  in 
broadcasting  markets,  the  Commission 
will  rely  on  two  measiu^s:  the  selection  , 
of  programming  responsive  to  local 
needs  and  interests,  and  local  news  and 
public  affairs  programming  quantity  and 
quality.  The  Conunission  decided  long 
ago  that  local  station  licensees  have  a 
responsibility  to  air  programming  that  is 
suited  to  the  tastes  and  needs  of  their 
community  and  that  the  station 
licensee,  not  a  network  or  any  other 
party,  must  decide  what  programming 
will  best  serve  those  needs.  Program 
selection,  then,  is  a  means  by  which 
local  stations  respond  to  local 
community  interests,  and  the 
Commission  will  use  it  as  one  measure 

of  localism.  Its  second  measiu'e  of 
localism  can  serve  as  a  useful  measure 
of  a  station's  effectiveness  in  serving  the 
needs  of  its  community.  As  discussed 
below,  this  measure  of  service  to  local 
markets  is  relevant  to  the  Commission's 
consideration  of  both  the  national 
television  cap  and  its  local  broadcast 
rules. 
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D.  Regulatory  Certainty 

46.  The  Commission  considered  both 
a  case-by-case  analysis  and  bright  line 
rules  to  determine  the  particular 
regulatory  framework  that  would  best 
achieve  our  policy  goals.  Based  on  the 
record  and  oiu  own  experience 
administering  structural  ownership 
rules,  the  Commission  concludes  that 
the  adoption  of  bright  line  rules,  on 
bedance,  continue  to  play  a  valuable  role 
in  implementing  the  Commission's 
goals.  The  Commission  has  also  decided 
to  retain  our  existing  framework  of 
targeted,  outlet-specific,  multiple 
ownership  rules,  that  cover  the  various 
media  and  perceived  areas  of  potential 
competition  and  diversity  concerns 
rather  than  adopting  a  single  rule  to 
cover  all  media. 

47.  The  Commission  is  required  to 
examine  any  proposed  transfer  of  a 
broadcast  license  and  must  affirmatively 
find  that  the  transfer  is  in  the  public 
interest.  In  the  context  of  broadcast 
transactions,  the  Commission's  analysis 
is  simplified  by  the  extensive  body  of 
structural  rules  it  adopts  herein.  Thus, 
the  extensive  rulemaking  proceeding 
used  to  develop  these  broadcast 
ownership  rules  takes  full  account  of 
the  Commission's  public  policy  goals  of 
diversity,  competition,  and  localism. 
These  rules  squarely  embody  the 
Commission's  public  interest  goals  of 
limiting  the  effect  of  market  power  and 
promoting  localism  and  viewpoint 
diversity. 

48.  The  bright  line  rules  the 
Commission  establishes  in  this  Order 
will  protect  diversity,  competition,  and 
localism  while  providing  greater 
regidatory  certainty  for  the  affected 
companies  than  would  a  case-by-case 
review.  Any  benefit  to  precision  of  a 
case-by-case  review  is  outweighed,  in 
the  Conunission's  view,  by  the  harm 
caused  by  a  lack  of  regulatory  certainty 
to  the  affected  firms  and  to  the  capital 
markets  that  fund  the  growth  and 
innovation  in  the  media  industry. 
Companies  seeking  to  enter  or  exit  the 
media  market  or  seeking  to  grow  larger 
or  smaller  will  all  benefit  from  clear 
rules  in  making  business  plans  and 
investment  decisions.  Clear  structiu-al 
rules  permit  planning  of  financial 
transactions,  ease  application 
processing,  and  minimize  regulatory 
costs. 

49.  The  Commission  recognizes  that 
bright  line  rules  preclude  a  certain 
amount  of  flexibility.  A  case-by-case 
analysis  would  allow  the  Commission  to 
reach  decisions  by  taking  into  accoimt 
particular  circumstances  of  every  case. 
For  instance,  bright  line  rules  may  be 
over-inclusive,  by  preventing 


transactions  that  would  result  in 
increased  efficiencies,  or  under- 
inclusive,  by  allowing  transactions  that 
would  raise  concerns,  if  the 
circumstances  of  the  case  were 
reviewed.  However,  the  Commission's 
experience  with  the  current  case-by-case 
analysis  used  for  radio  transactions 
leads  it  to  believe  that  this  approach  in 
the  area  of  media  ownership  is  fraught 
with  administrative  problems. 
Currently,  any  radio  transaction  that 
proposes  a  radio  station  combination 
that  would  provide  one  station  group 
with  a  50%  share  of  the  advertising 
revenue  in  the  local  radio  market,  or  the 
two  station  groups  with  a  70% 
advertising  revenue,  undiergoes 
additional  public  interest  analysis.  For 
each  of  these  transactions,  the  staff 
conducts  an  individual  competitive 
analysis  and  may  request  additional 
information  from  the  parties  if  it  is 
necessary  in  order  to  reach  a  decision 
on  a  particidar  transaction.  The 
administrative  time  and  resources 
required  for  such  an  undertaking  are 
considerable.  Moreover,  such  an 
approach  hinders  business  planning  and 
industry  investment  for  all  radio  firms 
falling  within  the  ambit  of  our  case-by- 
case  review.  The  Commission  is  not 
persuaded  that  this  approach  is 
necessary  in  order  to  administer  its 
ownership  rules  effectively. 

50.  The  bright  line  rules  adopted 
today  have  been  developed  based  upon 
the  Commission's  review  of  the  media 
marketplace  and  oiu  assessment  of  what 
ownership  limits  are  necessary  in  order 
to  promote  our  goals  in  applying 
ownership  rules.  The  Commission  is 
confident  that  the  modified  rules  will 
reduce  the  chances  of  precluding 
transactions  that  are  in  the  public 
interest  or,  alternatively,  permitting 
transactions  that  are  not  in  the  public 
interest.  In  addition,  the  Commission 
has  discretion  to  review  particular 
cases,  and  the  Conunission  is  obligated 
to  give  a  hard  look  both  to  waiver 
requests,  where  a  bright  line  ownership 
limit  would  proscribe  a  particular 
transaction,  as  well  as  petitions  to  deny. 

m.  Modem  Meilia  Marketplace 

A.  Introduction — The  Evolution  of 
Media 

51.  Today's  media  marketplace  is 
characterized  by  abundance.  Traditional 
modes  of  media  have  greaUy  evolved 
since  the  Commission  first  adopted 
media  ownership  rules  Ip  1941,  and 
new  modes  of  media  haVe  transformed 
the  landscape,  providing  more  choice, 
greater  flexibility,  and  more  control  than 
at  any  other  time  in  history.  In  short,  the 
number  of  outlets  for  national  and  local 


news,  information,  and  entertainment  is 
large  and  growing.^ 

52.  Section  202  (h)  requires  the 
Commission  to  consider  whether  any  of 
its  broadcast  ownership  rules  are 
"necessary  in  the  public  interest  as  a 
result  of  competition."  This  R&O 
confronts  that  challenge  by  determining 
the  appropriate  regulatory  framework 
for  broadcast  ownership  in  a  world 
characterized  not  by  information 
scarcity,  but  by  media  abundance.  This 
section  tracks  the  history  of  the  modem 
media  marketplace  to  illustrate  the 
rapid  evolution  of  media  outiets  over 
the  past  sixty  years. 

B.  History  of  the  Modem  Media 
Marketplace 

53.  The  Age  of  Radio.  At  the  time 
commercial  broadcast  radio  was 
introduced  during  the  early  1920s, 
newspapers  were  the  prim«iry  source  of 
news  and  information,  with  circulation 
reaching  nearly  28  million  readers.  By 
1926,  just  six  years  after  the  first  official 
commercial  broadcasts,  there  were  528 
stations  and  5.7  million  radio  sets, 
generating  a  weekly  radio  audience  of 
23  million  Usteners.  Unlike  today's 
targeted,  niche  programming,  however, 
a  typical  radio  station  s  programming  in 
the  early  1930's  was  largely  "variety" 
format,  including  a  small  amoimt  of 
many  different  types  of  programming. 
Notable  and  newsworthy  events  were,  of 
course,  the  exception  to  the  variety 
format.  During  World  War  II,  radio 
proved  a  vital  asset  in  the  dissemination 
of  news  and  public-service  messages, 
and  it  boosted  the  morale  of  those 
remaining  on  the  home-front. 

54.  The  Introduction  of  Television. 
Although  General  Electric  began  regular 
television  broadcasti,ng  in  1928,  it  was 
not  xmtil  1941  that  the  first  commercial 
television  station  was  introduced.  In 
addition  to  a  proliferation  of  new 
progranuning,  many  radio  stars  began  to 
move  their  acts  to  television  in  the  late 
1940's.  With  World  War  II  over,  and  the 
Depression  behind  them,  Americans 
began  to  accept  television  as  a  cogent 
means  of  receiving  information  and 
entertainment,  hi  1951,  just  ten  years 
after  television's  introduction  to  the 
public,  there  were  more  than  108 
stations  on  the  air  and  more  than  15 
million  households  with  television  sets. 

55.  The  Multimedia  Landscape  1— 
1960's.  By  1960,  a  multi-media 
landscape  began  to  form,  though  media 
at  that  time  was  still  dominated  by 
broadcast  radio  and  television.  Forty 


'Today,  there  are  more  than  308  non-broadcast 
networks  available  for  carnage  by  cable  systems, 
whereas  ten  years  ago  in  1993.  there  were  only  106 
non-broadcast  progranuning  services  available  for 
carriage. 
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years  after  thje  introduction  of 
commercial  broadcast  radio,  and  19 
years  after  the  introduction  of 
commercial  broadcast  television,  there 
were  4.086  radio  stations  and  573 
television  stations.  Approximately  45 
million  hom(s  had  a  television  in  1960, 
and  about  sh  million  of  those  had  more 
than  one  television.  Relatively  few 
markets  had  cable  systems  in  1960,  and 
nationwide  tkere  were  only  about 
750,000  cabW  subscribers.  There  were 
approximatelkr  1,700  daily  newspapers 
in  1960  with  ^  total  circulation  of  about 
58  million  rei  iders.  According  to  MOWG 
Study  No.  1,  he  number  of  outlets  per 
market  in  19{  0  varied  largely  by  size  of 
the  market.** '  "he  smallest  markets  had 
few  choices,  i  irhile  large  markets  had 
comparatively  more  outlets  for  news, 
information,  and  entertainment. 

56.  An  informal  analysis  ^  of  the  news 
and  public  interest  programming 
available  to  the  public  over  television  in 
1960,  revealed  that,  in  most  markets, 
there  was  lesa  than  one-hour  of  national 
news  progranjming  broadcast  daily  by 
all  the  station^  combined  in  a  given 
market.  Progriimming  characterized  as 
"public  interest  programming" ^  on 
average  was  a  red  for  about  two  to  three 
hours  per-stat  on,  per-day  (or 
approximate!]  six  to  nine  hours  of 
public  interes  programming  produced 
per-day  by  all  stations  combined  in  the 
markets  it  reviewed). 

57.  Television  Evolves.  Between  1960 
and  1963,  sev<  ral  historical  events  were 
broadcast  ovei  television,  changing  the 
very  medium  tself  and  its  role  in 
society.  The  u  le  of  television  by  John  F. 
Kennedy  and  |lichard  M.  Nixon  during 
the  Presidentiil  election  of  1960, 
ushered  in  a  n  ;w  era  in  American 
politics  and  a  lew  era  for  television  as 
an  important  nedium  of 
conununicatio  as.  Television  coverage  of 
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Martin  Luther  King  Jr.'s  "I  Have  a 
Dream"  speech  provided  activists 
nationwide  the  information  and  the 
inspiration  on  which  to  mobilize 
America  into  one  of  the  most  turbulent 
and  progressive  eras  in  its  history.  And 
when  word  of  President  Kermedy's 
assassination  was  annoimced  in  1963, 
an  estimated  180  million  Americans 
watched  their  television  sets  almost 
continuously  for  four  days,  witnessing 
the  same  tragic  event  in  unison. 
58.  The  Introduction  of  Non- 
Broadcast  Networks.  From  its 
beginnings  in  1948,  through  the  late 
1960's,  cable  television  extended  the 
reach  of  broadcast  television.  Early 
cable  systems  were  bom  out  of  the  need 
to  carry  television  signals  into  areas 
where  over-the-air  reception  was  either 
non-existent  or  of  poor  quality  because 
of  interference.  The  creation  of 
nationally  distributed,  non-broadcast 
cable  programming  enabled  cable  to 
become  a  competitive  medium  for  the 
dissemination  of  news,  information,  and 
entertainment.  Unlike  the  general 
interest,  "variety"  programming  of  the 
broadcast  television  networks,  many 
non-broadcast  basic  cable  networks 
provided  highly  specialized 
programming  and  provided  it  on  a  24- 
hour  basis.  Thus,  the  inclusion  of  non- 
broadcast  networks  in  the  array  of 
media  choices  gave  the  public 
continuous  access  to  national  news, 
information,  and  entertainment. 

59.  In  1980,  with  the  addition  of 
numerous  pay-TV  and  basic  cable 
networks,  there  were  more  than  19.2 
million  subscribers,  an  increase  of 
95.3%.  But  as  a  competitor  to  broadcast 
radio  and  television,  cable's  appeal  was 
primarily  national  in  orientation. 
Although  some  regional  and  local  non- 
broadcast  networks  were  distributed 
during  the  1970's  and  1980's,  the  banner 
offerings  of  cable  systems  during  that 
period  were  nationally-distributed 
networks. 

60.  The  Introduction  of  Home-Use 
Satellite  Television  Technology.  Home 
satellite  dish  ("HSD")  technology  was 
based  on  the  same  system  used  by  cable 
operators  to  receive  network  signals 
from  satellites  for  delivery  over  their 
terrestrial  cable  systems.  HSD  systems 
could  gain  access  to  hundreds  of 
channels  of  programming  further 
enhancing  consumer  access  to  non- 
broadcast  television  programming, 
much  the  same  way  cable  served  to 
enhance  broadcast  television  service  in 
its  early  years. 

61.  The  Multimedia  Landscape  II — 
1980's.  By  1980,  traditional  media  still 
dominated  mainstream  use,  but  the 
public  did  have  other  options.  Many 
could  now  choose  among  both  broadcast 


and  non-broadcast  television 
programming  to  access  news, 
information  and  entertainment.  In 
addition  to  the  traditional  broadcast 
television  stations  offered  over-the-air 
and  via  cable  systems,  there  were  also 
approximately  20  nationally-distributed 
non-broadcast  networks  available  to  the 
public  nationwide  and  an  unknown 
number  of  regionally  distributed  non- 
broadcast  networks.  The  number  of 
media  outlets  per  market  varied  in  1980 
based  on  market  size,  as  they  had  in 
1960.  Overall,  however,  most  markets 
seemed  to  have  at  least  doubled  the 
number  of  television  stations  and 
station  owners  than  they  had  in  1960. 

62.  The  Commission's  informal 
analysis  of  the  news  and  public  interest 
programming  available  to  the  public  via 
television  revealed  that,  on  average, 
most  television  stations  in  the  markets 
it  reviewed  were  airing  more  local  news 
programming  inl980  than  they  did  in 
1960,  though  some  small  market 
stations  were  airing  less  local  news 
programming.  In  addition,  in  the  large 
market  that  the  Commission  studied. 
New  York,  there  were  more  television 
broadcast  stations  available  to  the 
public  than  there  were  in  1960, 
resulting  in  a  greater  total  amount  of 
local  news  produced  in  these  markets, 
on  a  given  day.  In  addition,  a  non- 
broadcast  television  network,  CNN, 
aired  national  news  programming  for 
24-hoiu's  per  day,  and  was  available  to 
all  those  with  access  to  cable  or  HSD 
systems.  More  broadcast  television 
stations  aired  public  interest 
programming  in  1980  than  in  1960, 
particularly  in  large  and  medium-sized 
markets  In  addition,  there  were  several 
new  non-broadcast  television  networks 
providing  public  interest  programming 
on  a  24-hour  basis.  In  short,  the  addition 
of  nationally  distributed  non-broadcast 
television  networks,  an  increase  in  the 
number  independent  and  affiliate 
broadcast  television  stations  and  in  the 
number  of  hours  broadcast  per  station, 
resulted  in  an  increase  in  the  news  and 
public  interest  programming  available 
in  markets  of  all  sizes  between  1960  and 
1980. 

63.  Competitive  Pressure  Builds:  A 
Crowded  Programming  Market.  The 
amount  of  competitive  programming 
available  on  cable  continued  to  increase 
during  the  eighties  and  into  the  nineties. 
The  concise  format  of  a  majority  of  non- 
broadcast  programming  networks  was 
attractive  to  audiences  who  were 
developing  a  preference  for  scanning 
quickly  through  the  many  new  channel 
offerings  available  to  them.  While  some 
non-broadcast  networks  were  providing 
general  interest  fare  in  the  mold  of  the 
traditional  broadcast  networks,  many 
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provided  programming  geared  towards  a 
particulai  audience  interest.  Regionally 
distributed  non-broadcast  networks  also 
flourished  in  the  1980's  through  the 
1990's.  Some  provided  regional  sports, 
while  others  provided  regional  and  local 
news  or  general  regional-interest 
programming. 

64.  When  the  Fox  broadcast  network 
laimched  as  a  challenger  to  the  "Big 
Three"  networks  in  1985,  it  entered  the 
market  building  on  the  niche  concept 
employed  by  the  non-broadcast 
networks.  Fox  provided  general  interest 
fare,  like  its  broadcast  competitors,  but 

..  targeted  its  programming  to  the  teenage 
demographic.  Later,  in  January  1995, 
Paramount  and  Warner  Brothers 
launched  the  UPN  and  WB  networks, 
respectively,  both  building  on  similar 
demographics  on  which  Fox  had 
initially  entered  the  market. 

65.  Significant  Technological 
Advances:  Recorded  Media,  Digital 
Compression,  and  the  Internet.  Several 
significant  advances  in  technology 
during  the  1980's  and  1990's  supplied 
the  footing  for  increased  competitive 
pressure  on  the  media  marketplace.  The 
video-cassette  recorder  ("VCR") 
empowered  the  public  with  the  ability 
to  stray  from  the  pre-set  video 
programming  schedule  inherent  in 
broadcast  television  content. 
Furthermore,  content  not  available  over 
other  video  media,  or  content  which 
had  been  previously  available  over 
broadcast  television  was  created 
specifically  for  VCR  consumption.  By 
1986,  more  than  13  miUion  VCRs  had 
been  sold  in  the  United  States. 

66.  Digital  technology  was  used  in  the 
development  of  advanced  satellite 
distribution  systems.  Direct  broadcast 
satellite  systems  ("DBS")  provided  an 
all-digital  transmission  of  video 
programming,  employing  a  small 
satellite  dish,  practical  for  both  rural 
and  urban  deployment.  DBS  provides 
more  than  200  channels  of  video 
programming  to  subscribers.  The 
presence  of  DBS  in  the  market  for  the 
delivery  of  subscription  video 
progranuning  has  expanded  the  market, 
such  that  now  almost  all  televisions 
households  have  access  to  subscription 
video.  In  addition,  the  competitive 
presence  of  DBS  has  forced  cable 
television  services  to  expand  channel 
capacity  and  service  options.  At  the  end 
of  1994,  DBS  services  had 
approximately  600,000  subscribers. 
Today  there  are  more  than  18  million 
subscribers. 

67.  As  a  result  of  the  widespread 
acceptance  of  DBS,  cable  television 
operators  began  replacing  much  of  their 
original  infi-astructiu^,  and  began 
employing  digital  technology  to 


transmit  high-quality  video  signals  to 
their  customers.  Digital  technology  also 
expanded  the  channel  capacity  of  the 
networks,  enabling  cable  operators  to 
provide  vastly  more  channels  of  video 
programming,  and  furthered  the  ability 
of  cable  operators  to  implement 
advanced  two-way  services. 

68.  Digital  versatile  disc  ("DVD") 
players  were  introduced  in  1997,  and 
the  personal  video  recorder  ("PVR") 
was  introduced  in  1999.  PVR's  use  a 
hard  disk  drive,  software,  and  other 
technology  to  digitally  record  and 
access  programming.  In  addition  to 
these  other  significant  technological 
advancements  of  the  1980's  and  1990's, 
the  Internet  has  spawned  an  entirely 
new  way  of  looking  at  media.  Today  the 
Internet  affects  every'aspect  of  media, 
from  video  and  audio,  to  print  and 
personal  communications.  Whereas 
other  forms  of  media  allow  for  only  a 
finite  number  of  voices  and  editorially- 
controlled  viewpoints,  the  Internet 
provides  the  fonmi  for  an  imlimited 
number  of  voices,  independently 
administered.  Furthermore,  content  on 
the  Web  is  multi-media;  it  can  be  read, 
viewed,  and  heard  simultaneously. 
Since  Web  pages  are  stored  on  Web- 
hosting  file  servers,  accessing  Web 
content  is  a  highly  individualized 
activity,  and  any  individual  with  access 
to  a  Web  browser  can  access  all 
available  Web  content  24-hours  a  day 
throughout  the  world. 

69.  Virtually  every  major  media 
company  has  a  corresponding  Web  site, 
today,  and  any  individual  with  access  to 
a  Web-hosting  file  server  can  create  a 
Web  site  for  public  access.  As  such,  the 
Web  provides  an  unrestrained  forum  for 
the  dissemination  and  consumption  of 
ideas.  News  and  information  are 
available  on  the  Internet  like  they  have 
never  been  available  to  the  public 
before.  Internet  users  can  view  the  news 
source  of  their  own  choosing,  or  can  use 
a  news  gathering  service  which  presents 
information  culled  from  thousands  of 
news  sources  worldwide.  Furthermore, 
Internet  users  can  access  content  that 
may  have  appeared  in  print  or  on 
broadcast  television  at  an  oarlier  time, 
giving  them  greater  control  over 
traditionally  available  content. 

70.  The  Multimedia  Landscape  Hi — 
2000.  Since  the  1960's,  there  has  been 
tremendous  growth  in  the  media 
market.  By  2000,  American  consumers 
had  access  to  a  multitude  of  media 
outlets,  hundreds  of  channels  of  video 
programming,  and  enormous  amoimts  of 
content  not  available  just  twenty,  or 
even  ten  years  earlier.  There  were  more 
than  12,615  radio  stations  in  2000,  and 
1,616  broadcast  television  stations. 


71.  Approximately  100.8  million 
homes  had  a  television  in  2000  and  76.2 
million  of  those  had  more  than  one 
television.  There  were  68.5  million 
cable  subscribers  in  2000, 
approximately  14.8  million  DBS 
subscribers  and  1.2  million  HSD 
subscribers.  There  also  were  1,480  daily 
newspapers  in  2000  with  a  total 
circulation  of  55.8  million  readers.  In 
addition  to  the  traditional  broadcast 
television  stations  offered  over-the-air 
and  via  cable  systems,  there  were  281 
nationally-distributed  non-broadcasi 
networks  available  in  2000  and  80 
regional  non-broadcast  networks. 
Approximately  42.5  million  households 
subscribed  to  an  Internet  access 
provider  in  2000. 

72.  The  number  of  outlets  per  market 
also  grew  significantly  between  1960 
and  2000.  The  nimiber  of  radio  outlets 
grew  by  142%  from  1960  to  2000  and 
the  number  of  independent  radio  station 
owners  grew  by  74%  in  that  same  time 
period.  The  nimiber  of  television  outlets 
grew  by  217%  fi'om  1960  to  2000  and 
the  number  of  independent  television 
station  owners  grew  by  150%  in  that 
same  time  period.  The  number  of  daily 
newspapers  declined  by  9%  from  1960 
to  2000  and  the  number  of  newspaper 
owners  was  the  same  in  2000  as  it  was 
in  1960. 

73.  The  number  of  hours  of  news  and 
public  interest  programming  has  also 
grown  significantly  since  1980. 
Although  in  most  markets,  only  a  few 
stations  increased  the  amount  of 
national  news  programming  available 
from  1980,  when  national  news  was 
aired  for  about  thirty  to  forty  five 
minutes  per  station  per  day,  there  were 
more  broadcast  stations  airing  national 
news  in  2003,  and  several  non-broadcast 
news  networks  airing  national  news 
progranuning  on  a  24-hour  a  day  basis. 
Public  interest  programming  also  has 
proliferated.  Although  television 
broadcast  stations  in  various  markets 
were  airing  about  the  same  amount  of 
public  interest  progremiming  per-station 
in  2003  as  they  were  in  1980,  in  2003, 
there  are  more  television  broadcast 
stations  per-market  and  numerous  new 
non-broadcast  networks  providing  such 
programming. 

74.  The  Current  Competitive 
Landscape  and  Developments  Since 
2000.  Non-broadcast  television 
programming  continues  to  proliferate. 
We  are  moving  to  a  system  served  by 
literally  hundreds  of  networks  serving 
all  conceivable  interests.  Today,  there 
are  more  than  308  satellite-delivered 
national  non-broadcast  television 
networks  available  for  carriage  over 
cable,  DBS  and  other  multichannel 
video  program  distribution  ("MVPD") 


46294 


Federal  Register / Vol.  68.  No.  150 /Tuesday.  August  5.  2003 /Rules  and  Regulations 
the  102 


systems.  Of  t[ie  102  channels  received 
by  the  averaj  e  viewing  home,  the  four 
largest  broad  :ast  networks  have  an 
ownership  ir  terest  in  approximately 
25%  of  those  channels. 

75.  Since  is  inception,  non-broadcast 
programming  has  gained  significantly  in 
popularity  as  compared  with  broadcast 
programming .  In  2002,  for  the  first  time, 
cable  televisi  3n  collectively  had  more 
primetime  vii  ;wers  on  average  over  the 
course  of  the  year  than  broadcast 
programming ,  In  June  2002,  cable 
networks  for  lie  very  first  time 
collectively  e  cceeded  a  50%  share  for 
the  month,  w  lile  the  broadcast 
networks  coll  ectively  registered  a  38% 
primetime  sh  ire. 

76.  Broadcc  sters  are  currently 
experimentin  5  with,  and  beginning  to 
commercially  deploy,  digital  and  high- 
definition  tel(  vision  ("DTV"  and 
"HDTV").  Dij  ital  television  offers 
improved  pic  ure  quality,  the  ability  to 
provide  such  idditional  enhancements 
as  HTDV,  mu  ticasting,  and 
interactivity.   ;able  operators  and  DBS 
service  provic  ers  are  also  beginning  to 
provide  DTV  and  HDTV  options. 

n.  Today's  media  marketplace  also 
provides  choii  :es  to  the  public  on  an 
entirely  new,  jersonal  level.  In  addition 
r  e.xample,  video-on- 
P")  is  the  newest 
technology  be  ng  developed  and 
deployed  by  c  ible  and  DBS  operators. 
VOD  services  Drovide  advertising-free 
material  on  a  ]  irogram-by-program  basis. 
In  addition,  sc  tellite  radio  became 
available  in  2(  01,  providing  subscribers 
over  1 00  chanfiels  of  commercial-free, 
digital  audio 

78.  In  short,  there  are  far  more  types 
of  media  avail  ible  today,  far  more 
outlets  per-typ  e  of  media  today,  and  far 
more  news  am  I  public  interest 
programming  1  )ptions  available  to  the 
public  today  \  lan  ever  before.  Although 
many  of  these  riew  oudets  are 
subscription-based  the  competitive 
pressure  place  i  upon  free,  over-the-air 
:o  better  quality  and  in 
increase  in  the  quantity 
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79.  The  Coniii 
adopts  limits 
local  televisior 
these  rules  are 
established 
intended  to 
robust  compel:  t 
in  each  service 
R&O.  however 
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for  competition  piuposes  are  generally 
more  narrow  than  markets  defined  for 
diversity  purposes,  the  Commission's 
limits  on  radio  and  television 
ownership  also  serve  oiu-  diversity  goal. 
By  ensuring  that  several  competitors 
remain  within  each  of  the  radio  and 
television  services,  the  Commission  also 
ensures  that  a  number  of  independent 
outlets  for  viewpoint  will  remain  in 
every  local  market,  thereby  ensuring 
that  our  diversity  goal  will  be  promoted. 
Further,  though,  because  local  television 
and  radio  ownership  limits  cannot 
protect  against  losses  in  diversity  that 
might  result  from  combinations  of 
different  types  of  media  within  a  local 
market,  the  Commission  adopts  a  set  of 
specific  cross-media  limits. 

80.  Similarly,  by  virtue  of  the  staffs 
extensive  information  gathering  efforts 
and  the  voluminous  record  assembled 
in  this  rulemaking  docket,  the 
Commission  has,  for  the  first  time 
substantial  evidence  regarding  the 
localism  effects  of  our  national 
broadcast  owners'hip  rules.  The 
Commission  can,  therefore,  with  more 
confidence  than  ever,  establish  a 
reasonable  limit  on  the  national  station 
ownership  reach  of  broadcast  networks. 
The  Commission  continues  to  prohibit  a 
combination  between  two  of  the  leirgest 
four  networks  primarily  on  competition 
grounds,  but  the  beneficial  effects  of  this 
restriction  also  protect  our  interest  in 
preserving  localism.  In  combination,  the 
Conunission's  new  national  broadcast 
ownership  reaches  cap  and  our  "dual 
network"  prohibition  will  ensure  that 
local  television  stations  remain 
responsive  to  their  local  communities. 
In  sum,  the  modified  broadcast 
ownership  structiu'e  the  Commission 
adopts  in  the  R&O  will  serve  oiu 
traditional  goals  of  promoting 
competition,  diversity,  and  localism  in 
broadcast  services.  The  new  rules  are 
not  blind  to  the  world  around  them,  but 
reflective  of  it;  they  are,  to  borrow  from 
our  governing  statute,  necessary'  in  the 
public  interest. 


of  some  types  )f  content.  In  the  next  five    V.  Local  Ownership  Rules 


to  ten  years,  it  Bxpects  more  free,  over- 
the-air  content  to  become  available  as 
new  technolog  es  are  applied  to  these 
traditional  me(  ia. 
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A.  Local  T\' Multiple  Ownership  Rule 
81.  The  current  local  TV  ownership 
rule  allows  an  entity  to  own  two 
television  stations  in  the  same  DMA. 
provided:  (1)  The  Grade  B  contours  of 
the  stations  do  not  overlap;  or  {2)(a)  at 
least  one  of  the  stations  is  not  ranked 
among  the  four  highest-ranked  stations 
in  the  DMA,  and  (b)  at  least  eight 
independently  owned  and  operating 
commercial  or  non-commercial  full- 
power  broadcast  television  stations 
would  remain  in  the  DMA  after  the 
proposed  combination  ("top  four- 


ranked/eight  voices  test").  Only  those 
stations  whose  Grade  B  signal  contours 
overlap  with  the  Grade  B  contour  of  at 
least  one  of  the  stations  in  the  proposed 
combination  are  counted  as  voices 
under  the  rule. 

82.  Having  examined  the  competitive 
impact  of  other  video  programming 
outlets  on  television  broadcast  stations, 
the  Commission  concludes,  in  light  of 
the  myriad  soiuces  of  competition  to 
local  television  broadcast  stations,  that 
our  current  local  TV  ownership  rule  is 
not  necessary  in  the  public  interest  to 
promote  competidon.  The  Commission 
also  concludes  that  media  other  than 
television  broadcast  stations  contribute 
to  viewpoint  diversity  in  local  markets. 
Because  our  current  local  TV  ownership 
rule  is  premised  on  the  notion  that  only 
local  TV  stations  contribute  to 
viewpoint  diversity  and  does  not 
account  for  the  contributions  of  other 
media,  the  Commission  concludes  the 
current  rule  is  not  the  best  means  to 
promote  oui  diversity  goal.  Moreover, 
the  Commission  concludes  that 
retaining  our  current  rule  does  not 
promote,  and  may  even  hinder,  program 
diversity  and  localism.  However,  the 
Commission  finds  that  some  limitations 
on  local  television  ownership  are 
necessary  to  promote  competition. 
Accordingly,  the  Commission  modifies 
oiu  local  TV  ownership  rule. 

83.  The  Commission's  modified  local 
TV  ownership  rule  will  permit  an  entity 
to  have  an  attributable  interest  in  two 
television  broadcast  stations  in  markets 
with  17  or  fewer  television  stations;  and 
up  to  three  stations  in  markets  with  18 
or  more  television  stations.  To  further 
ensure  that  no  single  entity  possesses 
excessive  market  power,  however,  the 
Commission  will  prohibit  combinations 
which  would  result  in  a  single  entity 
acquiring  more  than  one  station  that  i^ 
ranked  among  the  top  four  stations  in 
the  market  based  on  audience  share.  As 
a  result,  no  combinations  will  be 
permitted  in  markets  with  fewer  than 
five  television  stations.  Because  the 
Commission  has  determined  that 
Nielsen  DMAs  are  the  relevant 
geographic  market,  common  ownership 
of  stations  in  the  same  market  will  be 
subject  to  this  standard  without  regard 
to  whether  the  affected  stations  have 
overlapping  contours,  and  the 
Commission  eliminated  the  provision  of 
its  local  TV  ownership  rule  diat  permits 
same-market  combinations  where  there 
is  no  Grade  B  contour  overlap.  The 
Commission  also  modifies  our  existing 
standard  for  waiver  of  the  local  TV 
ownership  rule. 

84.  The  Current  Rule  Cannot  Be 
Justified  Under  Section  202(h).  Under 
Section  202(h),  the  Commission 
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considers  whether  the  local  TV 
ownership  rule  continues  to  be 
"necessary  in  the  public  interest  as  a 
result  of  competition." 

85.  Competition.  The  Commission 
concludes  that  the  current  local  TV 
ownership  rule  is  not  necessary  to 
protect  competition.  By  limiting 
common  ownership  of  television 
stations  in  local  markets  where  at  least 
eight  independently  owned  TV  stations 
would  remain  post-merger,  the  current 
rule  prohibits  mergers  that  would 
increase  efficiency  in  small  and  mid- 
sized markets — mergers  that  would 
thereby  promote  competition.  In 
addition,  by  limiting  common 
ownership  to  no  more  than  two 
television  stations,  the  current  rule 
prohibits  efficiency  enhancing  mergers 
in  the  largest  markets.  The  current  rule 
also  prohibits  mergers  among  the  top 
four-ranked  stations.-  After  reviewing 
all  of  the  record  evidence,  the 
Commission  concludes  that  this 
restriction  remains  necessary  to  promote 
competition,  so  it  is  retaining  a 
prohibition  on  mergers  of  the  top  four- 
ranked  stations  in  the  modified  local  TV 
ownership  rule  adopted  in  the  R&O. 

86.  The  NPRM  requested  comment  on 
the  definition  of  the  product  and 
geographic  markets  in  which  broadcast 
television  stations  compete.  Based  on 
the  record,  the  Commission  concludes 
that  broadcast  television  stations 
operate  in  three  product  markets:  a 
market  for  delivered  video  programming 
("DVP");  a  video  advertising  market; 
and  a  video  program  production  market. 
Although  each  of  these  markets  is 
discussed  in  the  R&O,  the  Commission's 
primary  concern  is  promoting 
competition  for  viewers.  Therefore,  the 
Commission  will  focus  on  competition 
in  the  DVP  market.  It  is  this  market  that 
directly  affects  viewers.  The  advertising 
market  and  the  program  production 
market  are  of  concern  to  the 
Commission  only  to  the  extent  that 
protecting  competition  in  these  markets 
may  add  an  extra  level  of  protection  for 
the  public  and  enable  all  television 
broadcasters  to  compete  fairly  for 
advertising  revenue  and  programming. 
What  is  critical  to  our  competition 
policy  goals,  however,  is  the  assurance 
of  a  sufficient  number  of  strong  rivals 
actively  engaged  in  competition  for 
viewing  audiences.  As  long  as  there  are 
numerous  rival  firms  in  the  DVP  market, 


9  "The  'top  four-ranked  station'  component  of  this 
standard  is  designed  to  ensure  that  the  largest 
stations  in  the  market  do  not  combine  and  create 
potential  competition  concerns.  These  stations 
generally  have  a  large  share  of  the  audience  and 
advertising  market  in  their  area,  and  requiring  them 
to  operate  independently  will  promote 
competition." 


viewers'  interests  will  be  advanced.  The 
Commission  first  analyzes  the  DVP 
market. 

87.  The  DVP  Market.  The  evidence  in 
the  record  suggests  that  television 
viewers  do  not  consider  non-video 
entertainment  alternatives  and  non- 
delivered  video  to  be  good  substitutes 
for  watching  television.  In  defining  the 
market,  the  Conunission  asks  whether 
the  availability  of  entertairunent 
alternatives  is  sufficient  to  prevent  a 
significant  and  non-transitory  increase 
in  price.  If  they  were  good  substitutes  to 
watching  television,  relative  changes  in 
prices  or  other  competitive  variables 
should  change  household  consumption 
of  television.  The  record  evidence 
suggests,  however,  that,  while  the  price 
of  subscribing  to  cable  and  DBS  has 
increased  faster  than  the  rate  of 
inflation,  these  price  increases  have  not 
resulted  in  households  dropping  their 
subscriptions  to  cable  and  DBS,  or 
reducing  the  amount  of  time  households 
spend  watching  television.  Thus,  DVP 
providers  have  indeed  been  able  to 
impose  non- transitory  price  increases. 
This  suggests  that  the  relevant  product 
market  is  no  broader  than  DVP  and 
should  not  include  all  entertairunent 
activities. 

88.  For  most  viewers  the 
programming  choices  offered  by  local 
broadcast  television  stations  and  cable 
networks  represent  good  alternatives  for 
one  another.  Most  households  subscribe 
to  cable  or  DBS  and  receive  DVP  from 
cable  networks  and  local  broadcast 
television  stations.  These  viewers  need 
only  touch  their  remote  control  to 
switch  between  the  programming 
offered  by  cable  networks  and  that  of 
local  broadcast  television  stations.  The 
ease  of  switching  from  broadcast  to 
cable  networks  for  these  households 
provides  strong  incentives  for  cable 
networks  and  local  broadcast  television 
stations  to  provide  programs  that  attract 
viewers.  The  Commission  thus  finds 
that  all  the  broadcast  television  stations 
and  cable  networks  available  to  a 
significant  number  of  cable  subscribers 
in  a  DMA  should  be  included  as 
participants  in  the  market  for  DVP. 

89.  The  programming  quality 
delivered  to  the  minority  of  households 
that  do  hot  subscribe  to  cable  or  DBS  is 
protected  by  the  majority  of  households 
that  do  subscribe.  Although  non- 
subscribing  households  have  fewer 
program  choices  than  subscribing 
households,  broadcasters  cannot  reduce 
the  viewer  appeal  of  their  programming 
to  non-subscribing  households,  without 
also  reducing  the  viewer  appeal  of  their 
programming  to  subscribing 
households.  Broadcasters  deliver  the 
same  programming  to  both  subscribing 


and  non-subscribing  households.  Thus, 
the  majority  of  households  that 
subscribe  to  cable  or  DBS  assure  that 
non-subscribing  households  receive 
appealing  programming. 

90.  Although  viewers  easily  switch 
between  the  programming  offered  by 
broadcast  television  stations  and  the 

.programming  offered  by  cable  networks, 
broadcast  television  stations  and  cable 
networks  may  respond  differently  to 
changes  in  local  market  concentration. 
Therefore,  in  formulating  oiu  revised 
local  broadcast  television  ownership 
rules,  the  Commission  continues  to 
draw  a  distinction  between  television 
broadcast  stations  and  cable  networks.  It 
is  unlikely  that  mergers  between 
broadcast  television  stations  in  any  local 
market  would  alter  the  competitive 
strategy  of  a  national  cable  network.  In 
contrast,  local  broadcast  television 
stations  offer  a  mix  of  national 
programming  and  local  programming  in 
a  geographic  area  typically  no  larger 
than  a  DMA.  As  such,  local  broadcast 
television  stations  have  incentives  to 
respond  to  conditions  in  local  markets. 
It  is  the  unilateral  and  coordinated 
responses  of  local  broadcast  television 
stations  to  mergers  between  local 
broadcast  television  stations  that  may 
result  in  potential  competitive  harms. 
Thus,  the  Commission  focuses  on 
ownership  of  television  broadcast 
stations,  not  cable  networks,  to  promote 
competition  in  local  television  markets. 

91.  Geographic  Market  for  DVP.  As 
the  Commission  evaluates  the 
competitive  effects  of  mergers  between 
local  broadcast  television  stations,  it 
must  define  the  relevant  geographic 
market  for  the  DVP  market.  Generally, 
cable  systems  carry  all  the  broadcast 
stations  assigned  to  the  DMA  in  which 
they  are  located,  pursuant  to  the 
Commission's  must-carry/ 
retransmission  consent  requirements. 
Cable  systems  providing  service  to  the 
majority  of  households  also  carry  most 
major  cable  networks.  As  such,  the 
relevant  geographic  market  for  DVP  is 
the  DMA  for  most  mergers  between 
local  broadcast  television  stations. 

92.  Efficiencies  of  Common 
Ownership  of  Television  Broadcast 
Stations  in  DVP  Markets.  The 
Commission  recognizes  that  common 
ownership  of  stations  may  result  in 
consumer  welfare  enhancing 
efficiencies.  First,  common  ownership 
of  broadcast  television  stations  in  a  local 
market  can  facilitate  efficiencies  and 
cost  savings.  Joint  operations  can 
eliminate  redundant  studio  and  office 
space,  equipment,  and  personnel,  and 
increase  opportunities  for  cross- 
promotion  and  counter-programming. 
The  Commission's  current  rule  hinders 
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the  realization  of  efficiencies  by 
prohibiting  ctommon  ownership  of 
television  sta  ions  in  most  DMAs.  To 
enhance  the  <  bility  of  broadcast 
television  to  i  :ompete  with  cable  and 
DBS  in  more  DMAs,  the  Commission 
believes  that  he  potential  efficiencies 
and  cost  savii  igs  of  multiple  station 
ownership  sh  auld  be  available  to 
stations  in  a  1  irger  number  of  DMAs 
than  permitte  i  by  our  current  rule. 

93.  Common  ownership  of  broadcast 
television  stal  ions  in  a  local  market  may 
also  spiu  the  ransition  to  digital 
television.  In  ieveloping  DTV  build-out 
rules  for  broadcast  stations,  the 
Commission  1  as  recognized  the 
particular  fin«  ncial  challenges  faced  by 
stations  in  smaller  markets. 
Nevertheless,  many  DTV  construction 
costs  do  not  V  uy  with  market  size  and 
thus  it  still  m<  y  be  relatively  more 
difficult  for  St  itions  in  these  markets  to 
finance  the  tn  nsition  to  DTV. 

94.  The  Conmission  believes  that  our 
modified  rule,  which  permits  the 
common  owni  srship  of  at  least  two 
television  stat  ons  in  most  markets,  will 
have  a  benefic  ial  impact  on  the  DTV 
transition.  Om  f  study  shows  that 
stations  that  ai  e  commonly  owned  and 
stations  invoh  ed  in  joint  operating 
arrangements  ire  further  along  in  the 
DTV  transitior .  Common  ownership 
coidd  faciUtat(  i  cost  savings  by  sharing 
DTV  equipmei  it.  Common  ownership 
would  also  all  )w  the  expertise  gained  in 
transitioning  o  ne  station  to  DTV  to  be 
transferred  to  ( ither  commonly  owned 
stations. 

95.  The  Com  mission's  competition 
goal  seeks  to  e  isure  that  for  each 
television  mar  ;et,  numerous  strong 
rivals  are  activ  jly  engaged  in 
competition  fo :  viewing  audiences. 
Although  merj  ers  among  participants  in 
the  DVP  marke  t  would  not  affect  the 
number  of  deliifered  video  program 
streams,  they  n  light  adversely  affect  the 
types  or  charac  teristics  of  the 
programming  <:  ffered  by  the  merged 
entities  to  the  (  etriment  of  viewers.  The 
evidence  for  cc  mmon  ownership  of  two 
television  stati  )ns,  however,  suggests 
that  more  view  ^rs  prefer  the  post-merger 
programming,   'he  Commission 
therefore  conci  jdes  that  our  current 
rule  which  pre  hibits  common 
ownershfp  of  b  -oadcast  television 
stations  in  mosl  markets,  is  overly 
restrictive.  Bee  luse  some  relaxation  of 
the  current  ruh  to  permit  additional 
consolidation  i  i  local  television  markets 
would  facilitat(  efficiencies  and  likely 
result  in  the  de  ivery  of  programming 
preferred  by  vi(  wers,  the  Conunission 
concludes  that  jut  ciurent  rule  cannot 
be  justified  on  |  ;rounds  of  competition 
in  the  market  fc  r  DVP. 


96.  Video  Advertising  Market.  The 
Commission  concludes  that  the  current 
rule  is  not  necessary  to  promote 
competition  in  the  video  advertising 
mark.  The  Commission  concludes  that 
our  local  TV  ownership  rule  restricts 
many  broadcasters  to  suboptimal  size 
and,  therefore,  hinders  their  ability  to 
compete  with  other  media  for 
advertising  revenue.  That  said, 
competitive  broadcast  television 
advertising  markets  may  require  a  larger 
number  of  owners  of  DVP  than  are 
necessary  to  protect  competition  in  the 
DVP  market.  As  such,  assuring 
competition  in  video  advertising 
markets  may  provide  the  public  with  an 
added  level  of  protection.  A  larger 
number  of  television  station  owners  in 
a  local  television  market  may  also  lower 
the  potential  for  the  exercise  of  market 
power  by  any  one  broadcaster  and, 
therefore,  help  smaller  or  non- 
consolidating  broadcasters  compete  for 
advertising  revenue. 

97.  The  Commission  has  determined 
that  broadcast  television  advertising  is  a 
relevant  product  market.  Advertisers 
differ  in  their  ability  to  substitute 
between  alternative  media.  Although 
some  advertisers  that  use  broadcast 
television  stations  may  consider  cable 
networks  or  the  advertising  time  sold  by 
local  cable  operators  to  be  good 
substitutes,  other  advertisers  may  not 
consider  these  alternatives  to  be  good 
substitutes.  In  addition,  most  advertisers 
that  use  broadcast  television  stations  do 
not  consider  radio,  newspapers,  and 
other  non-video  delivery  media  to  be 
good  substitutes. 

98.  Our  experience  suggests  that 
common  ownership  of  two  local 
broadcast  television  stations  has 
produced  efficiencies  without 
facilitating  the  exercise  of  market  power 
in  the  broadcast  television  advertising 
market.  In  light  of  evidence  detailed  in 
the  R&O,  that  the  ciurent  rule  prohibits 
some  consumer  welfare  enhancing 
combinations,  the  Commission 
concludes  that  the  current  rule  is  overly 
restrictive  and  not  necessary  to  protect 
competition  in  the  broadcast  television 
advertising  market. 

99.  Video  Program  Production  Market. 
The  Commission  concludes  that  the 
current  rule  is  not  needed  to  protect 
competition  in  the  video  program 
production  market.  Broadcast  television 
stations,  along  with  TV  networks,  cable 
networks,  program  syndicators,  and 
cable  and  DBS  operators  purchase  or 
barter  for  video  programming.  The 
channel  capacity  of  today's  cable 
operators  and  DBS  operators  provides 
many  more  opportunities  for  sellers  of 
existing  and  new  video  programming, 
compared  with  20  years  ago.  Many  of 


the  programs  sold  today  are  specifically 
teu-geted  to  the  niche  audiences  available 
on  cable  networks.  In  addition,  many 
video  programs  initially  sold  to  TV 
networks  migrate  to  cable  networks,  and 
a  few  programs  initially  sold  to  cable 
networks  migrate  to  local  broadcast 
television  stations.  Same-market 
combinations  are  only  of  concern  to  the 
few  program  syndicators  that  sell  their 
programming  directly  to  individual 
local  television  stations.  These  program 
syndicators  would  not  consider  sales  to 
group  owners  of  television  stations  in 
multiple  markets,  TV  networks,  and 
cable  networks  to  be  good  substitutes  for 
the  sale  of  programming  to  individual 
stations.  These  program  syndicators 
play  one  television  broadcast  station 
against  another  in  the  same  market  to 
sell  their  programming.  By  precluding 
common  ownership  of  broadcast 
television  stations  in  most  markets,  oiu 
current  rule  provides  for  more  owners  of 
television  broadcast  stations  in  most 
markets  than  are  necessary  to  assure 
that  program  syndicators  receive  a  fair 
price  for  their  programming.'"  The 
Commission  concludes,  therefore,  that 
the  current  rule  is  not  necessary  to 
protect  competition  in  the  video 
program  production  market. 

100.  Localism,  The  adoption  of  the 
local  TV  ownership  rule  was  not 
predicated  on  promoting  localism.  To 
the  contrary,  the  Commission  has 
previously  recognized  that  relaxation  of 
the  rule  was  likely  to  promote  localism. 
The  primary  evidence  of  "programming 
and  service"  benefits  was  anecdotal 
evidence  of  increases  in  the  amount  of 
local  news  and  public  affairs 
programming  aired  by  stations  ' 
participating  in  LMAs. 

101.  The  Commission  concludes  that 
our  current  local  TV  ownership  rule 
poses  a  potential  threat  to  local 
programming,  and  that  modification  of 
the  rule  is  likely  to  result  in  efficiencies 
that  will  better  enable  local  television 
stations  to  acquire  content  desired  by 
their  local  audiences. 

102.  Local  Programming  Quantity  and 
Quality.  On  balance,  evidence  presented 
by  conunenters  concerning  the  amount 
and  quality  of  local  news  and  public 
affairs  programming  suggests  that 
owners/operators  of  same-market 
combinations  have  the  ability  and 
incentive  to  offer  more  programming 
responsive  to  the  needs  and  interests  of 
their  communities  and  that  in  many 
cases,  that  is  what  they  do.  Thus, 
modifications  to  the  rule  that  will  allow 


'"The  current  rule  ensures  that  there  are  at  least 
eight  independent  owners  in  all  markets  with  eight 
or  more  stations. 
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for  greater  common  ownership  are  likely 
to  advance  our  localism  goal. 

103.  Effect  of  Local  Market 
Consolidation  on  Local  Control  Over 
Content.  Contrary  to  views  expressed  by 
some  conunenters,  the  Commission  has 
no  record  evidence  linking  relaxation  of 
oiu-  local  ownership  rule  to  a  reduction 
in  local  control  over  content.  The 
Commission  also  has  no  means  of 
measiuing  the  extent  to  which  news 
professionals'  fear  of  retribution  by  their 
employers  is  reducing  the  ability  of 
television  broadcast  stations  to  offer 
news  focused  on  the  needs  and  interests 
of  their  local  communities,  nor  can  it 
coimect  such  concerns  to  its  local 
ownership  rules. 

104.  News  Programming  Costs  and 
Viability  of  Local  News  Operations. 
Several  conunenters  contend  that  the 
rising  cost  of  producing  news  and 
public  affairs  programming  is  forcing 
broadcasters  to  reduce  news  production 
and  that  relaxation  of  the  local  TV 
ownership  nde  would  allow 
broadcasters  to  invest  in  new  local  news 
and  public  affairs  programming,  or  at 
least  to  maintain  existing  programming. 
The  Commission  finds  that  the  current 
local  TV  ownership  rule  is  not 
necessary  in  the  public  interest  to 
promote  localism.  More  likely,  the 
current  rule  is  hindering  oiu'  efforts  to 
promote  localism.  Anecdotal  and 
empirical  evidence  in  the  record 
demonstrates  post-combination 
increases  in  the  amoimt  of  local  news 
and  public  affairs  programming  offered 
by  commonly  owned  stations. 
Moreover,  rising  news  production  costs 
and  other  factors  may  cause 
broadcasters  to  turn  to  less  costly 
programming  options.  Having  found 
that  there  is  a  positive  correlation 
between  same-market  combinations  and 
the  offering  of  local  news,  the 
Commission  further  agrees  with  those 
commenters  who  contend  that 
modifying  the  local  TV  rule  is  likely  to 
yield  efficiencies  that  will  allow 
broadcasters  to  invest  in  new  local  news 
and  public  affairs  programming,  or  at 
least  to  maintain  existing  local 
programming. 

105.  Diversity.  Section  202(h)  requires 
that  the  Commission  consider  whether 
the  local  TV  ownership  rule  is  necessary 
in  the  public  interest  to  promote  our 
diversity  goal.  The  current  rule 
measures  viewpoint  diversity  largely 
through  its  voice  test,  which  ensiu-es 
that  all  television  markets  have  at  least 
eight  independent  broadcast  television 
voices.  The  Commission  finds  that  . 
multiple  media  owners  are  more  likely 
to  present  divergent  viewpoints.  Upon 
review  of  the  record  in  this  proceeding 
as  well  as  its  own  analysis  of  local 


media  markets,  the  Commission  finds 
that  media  other  than  television 
broadcast  stations  contribute  to 
viewpoint  diversity  in  local  markets. 
The  data  in  the  record  indicate  that  the 
majority  of  markets  have  an  abundance 
of  viewpoint  diversity.  The  Commission 
therefore  concludes  that  its  existing 
local  TV  ownership  rule  is  not 
necessary  to  achieve  its  diversity  goal. 
In  order  to  promote  viewpoint  diversity, 
the  Commission  will  rely  on  a 
combination  of  its  cross  media  limits  as 
well  as  revised  local  television  and  local 
radio  ownership  caps.  The  Commission 
also  concludes  that  the  current  rule  is 
not  necessary  to  promote  program 
diversity. 

106.  Viewpoint  Diversity.  The 
Commission  recognizes  that  a  single 
media  owner  may  elect  to  present  a 
range  of  different  perspectives  on  a 
particular  political  or  social  issue.  It 
may  also  hie  accurate  that  a  single  owner 
of  multiple  media  outlets  in  a  local 
market  may  have  a  greater  incentive  to 
appeal  to  more  viewers  by  presenting 
more  perspectives  than  do  multiple 
owners  of  single  outlets.  Even  if  a  single 
owner  of  multiple  television  stations  in 
the  same  market  has  an  enhanced  ability 
and  incentive  to  present  a  broader  range 
of  viewpoints,  that  single  owner  still 
retains  "ultimate  control  over 
programming  content,  who  is  hired  to 
make  programming  decisions,  what 
news  stories  are  covered,  and  how  they 
are  covered."  The  Commission 
concludes  that  it  cannot  rely  exclusively 
on  the  economic  incentives  that  may  or 
may  not  be  created  by  ownership  of 
multiple  television  stations  to  ensure 
viewpoint  diversity.  However,  because 
the  Commission  finds  that  other  media 
contribute  to  viewpoint  diversity  in 
local  markets,  it  concludes  that  the 
existing  local  TV  ownership  rule  is  not 
necessary  to  achieve  its  diversity  goal. 

107.  Contribution  of  Other  Media  to 
Viewpoint  Diversity  in  Local  Markets. 
The  local  television  ownership  rule  has 
traditionally  focused  only  on  the 
contribution  of  television  broadcast 
stations  to  diversity  in  local  markets. 
Based  on  the  evidence  in  the  record, 
including  our  own  evaluation  of  the 
media  marketplace,  the  Conunission 
finds  that  media  outlets  other  than 
television  stations  contribute 
significantly  to  viewpoint  diversity  in 
local  markets,  and  that  our  current  rule 
fails  to  account  for  this  diversity. 

108.  The  Commission  finds  that 
television  broadcast  stations  are  not  the 
only  media  outlets  contributing  to 
viewpoint  diversity  in  local  markets. 
The  market  for  viewpoint  diversity  and 
the  expression  of  ideas  is,  therefore, 
much  broader  than  the  economic 


markets  in  which  broadcast  stations 
compete.  In  particular,  in  focusing  on 
the  delivered  video  market  alone,  the 
Coinmission  would  ignore  countless 
other  sources  of  news  and  information 
available  to  the  public.  As  a  corollary, 
however,  limits  imposed  on  television 
station  combinations  designed  to  protect 
competition  in  local  delivered  video 
markets  necessarily  also  protect 
diversity;  indeed  they  are  more 
protective  of  competition  in  the  broader 
marketplace  of  ideas  given  the 
difference  in  market  definition. 

109.  The  Commission  does  not. 
therefore,  necessarily  disagree  with 
those  commenters  who  maintain  that  a 
local  television  ownership  cap  can  help 
to  protect  the  public's  First  Amendment 
interest  in  a  robust  marketplace  of  ideas. 
We  disagree,  however,  to  the  extent  that 
they  advocate  a  diversity-based  rule  that 
looks  to  broadcast-only  television 
voices.  Accepting  this  narrowly-defined 
view  would  result  in  a  rule  that  is 
overly  restrictive  both  for  competition 
and  diversity  piuposes,  because  it 
would  fail  to  include  other  participants 
in  some  relevant  product  markets  and  in 
the  marketplace  of  ideas.  Such  an 
approach  caruiot  be  squared  with  our 
statutory  mandate  under  section  202(h) 
or  our  desire  to  minimize  the  impact  of 
our  rules  on  the  rights  of  speakers  to 
disseminate  messages. 

110.  Accordingly,  by  setting  our  local 
television  ownership  caps  only  so  high 
as  necessary  to  protect  competition  in 
the  delivered  video  market,  the 
Commission  will  achieve  necessary 
protection  for  diversity  piuposes 
without  unduly  limiting  speech.  The 
current  rule  is  not  necessary  to  protect 
competition  and,  indeed,  may  be 
harming  competition  in  the  delivered 
video  market.  It  likewise  cannot  be 
justified  on  diversity  grounds  as  it  is 
overly  restrictive.  The  Commission's 
modifications  to  the  rule  remedy  that 
failing. 

111.  Program  Diversity.  The  local  TV 
ownership  rule  has  not  traditionally 
been  justified  on  program  diversity 
grounds.  However,  the  NPRM  sought 
comment  on  whether  common 
ownership  of  multiple  stations  promotes 
program  diversity,  and  if  so,  how  this 
affects  the  need  for  the  current  local  TV 
ownership  rule. 

112.  The  Commission  finds  that 
modification  of  the  current  local  TV 
ownership  rule  may  enhance  program 
diversity.  Program  diversity  is  best 
achieved  by  reliance  on  competition 
among  delivery  systems  rather  than  by 
government  regulation.  The 
Commission's  local  TV  ownership  ruld 
will  ensure  robust  competition  in  local 
DVP  markets.  As  long  as  these  markets 
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remain  competitive,  the  Commission 
expects  prog  ram  diversity  to  be 
achieved  thr  3ugh  media  companies' 
responses  to  consumer  preferences. 
Nothing  in  tie  record  seriously  calls 
that  conclusion  into  question. 

113.  The  dommission  shares  the 
concern  of  CJiildren  Now  that  the 
diversity  of  c  hildren's  educational  and 
informationa  1  programming  could  be 
reduced  if  cc  mmonly  owned  stations  in 
the  same  mai  ket  air  the  same  children's 
programmini  .  The  Commission 
therefore  clai  ifies  that  where  two  or 
more  station;  in  a  market  are  commonly 
owned  and  a  r  the  same  children's 
educational  i  nd  informational  program, 
only  one  of  tl  le  stations  may  count  the 
program  towi  ird  the  three-hour 
processing  gi  ideline  set  forth  in  47  CFR 
73.761. 

114.  Modif  cation  of  the  Local 
Television  0\  mership  Rule.  Based  on 
the  Commiss:  on's  section  202(h) 
determinatioi  i  that  the  current  local  TV 
rule  is  no  Ion  >er  necessary  in  the  public 
interest  to  pn  mote  competition  and 
diversity,  as  \  ^ell  as  our  finding  that  the 
current  rule  n  lay  hinder  achievement  of 
our  localism   )olicy  goal,  the 
Commission  i  aust  either  eliminate  or 
modify  our  lo:al  TV  ownership 
restrictions.  1  he  Commission  concludes 
that  eliminati  )n  of  the  rule  would  result 
in  harm  to  coi  npetition  in  local  DVP 
markets,  then  by  harpiing  the  public 
interest.  Elim  nation  of  the  rule  also 
would  adversi  fly  affect  competition  in 
the  advertisin ;  and  program  production 
markets.  Accc  rdingly,  the  Commission 
modifies  the  r  jle. 

115.  The  Ccmmission's  modified  local 
TV  ownership  rule  will  allow 
ownership  coi  abinations  that  satisfy  a 
two-part  test:  i  numerical  outlet  cap  and 
a  top  four-ran  ed  standard.  Our  outlet 
cap  will  allow  common  ownership  of  no 
more  than  twc  television  stations  in 
markets  with    7  or  fewer  television 
stations;  and  i  p  to  three  stations  in 
markets  with  :  8  or  more  television 
stations.  In  coi  mting  television  stations 
for  purposes  o  this  outlet  cap,  the 
Commission  v  ill  include  full-power 
commercial  ar  d  noncommercial 
television  broa  dcast  stations  assigned  by 
Nielsen  to  a  gi  ren  DMA.  For  purposes 
of  counting  th(  i  television  broadcast 
stations  in  the  market,  the  Commission 
will  include  oi  ily  full  power 
authorizations  [i.e.,  it  will  not  include 
Qass  A  TV,  LI  TV  stations  or  TV 
translators).  Tl  e  Commission  also  will 
exclude  from  c  ur  count  any  non- 
operational  or  iark  stations.  Newly 
constructed  tel  svision  stations  that  have 
commenced  br  aadcast  operations 
pursuant  to  pn  igram  test  authority  will 
be  included  inlthe  DMA  count. 


Television  satellite  stations  will  be 
excluded  from  our  count  of  full  power 
television  stations  in  the  DMA  where 
the  satellite  and  parent  stations  are  both 
assigned  by  Nielsen  to  the  same  DMA. 
A  satellite  station  assigned  to  a  DMA 
different  from  that  of  its  parent, 
however,  wrill  be  included  in  the  TV 
station  count  for  that  DMA.  DTV 
stations  will  be  included  in  our  count 
only  if  they  are  operating  and  are  not 
paired  with  an  analog  station  in  the 
market.  For  purposes  of  our  local  TV 
ownership  rule,  a  station  will  be 
considered  to  be  "within"  a  given  DMA 
if  it  is  assigned  to  that  DMA  by  Nielsen, 
even  if  that  station's  community  of 
license  is  physically  located  outside  the 
DMA.  For  purposes  of  our  local  TV 
ownership  rule,  geographic  areas  that 
are  not  assigned  a  DMA  by  Nielsen  [i.e., 
Puerto  Rico,  Guam,  and  the  U.S.  Virgin 
Islands)  each  will  be  considered  a  single 
market.  Our  current  local  TV  multiple 
ownership  rule  does  not  restrict  the 
number  of  noncommercial  television 
stations  that  can  be  owned  by  one 
entity.  Consistent  with  past  practice,  our 
modified  rule  also  will  not  affect 
ownership  of  noncommercial  television 
stations.  "The  Commission's  top  four- 
ranked  standard  will  prohibit 
combinations  which  would  result  in  a 
single  entity  owning  more  than  one 
station  that  is  ranked  among  the  top  four 
stations  in  the  market  based  on 
audience  share.  Hence,  same-market 
combinations  will  not  be  permitted  in 
markets  with  fewer  than  five  television 
stations.  For  purposes  of  applying  the 
top  four-ranked  standard,  a  station's 
rank  will  be  determined  using  the 
station's  most  recent  all-day  audience 
share,  as  measured  by  Nielsen  or  by  any 
comparable  professional  and  accepted 
rating  service,  at  the  time  an  application 
for  transfer  or  assignment  of  license  is 
filed,  the  same  method  as  under  our 
current  rule. 

116.  The  contour  overlap  provision  of 
the  rule  will  be  eliminated,  and  the 
modified  rule  will  be  applied  without 
regard  to  Grade  B  contour  overlap 
among  stations.  Thus,  if  two  stations  in 
a  market  do  not  have  overlapping 
contours,  they  still  cannot  be  combined 
unless  there  are  five  or  more  stations  in 
the  market  and  at  least  one  station  in  the 
combination  is  not  among  the  top  fom-. 
The  Commission  has  determined  that, 
because  of  mandatory  carriage 
requirements,  the  DMA— not  the  area 
within  a  particular  station's  Grade  B 
contour — is  the  geographic  market  in 
which  DVP  providers  compete. 
Therefore,  permitting  station 
combinations  solely  on  grounds  that 
they  do  not  have  overlapping  contours 


would  be  inconsistent  with  our  market 
definition.  The  majority  of  viewers — 
including  those  who  reside  in 
geographically  large  DMAs— have 
access  to  television  broadcast  stations 
that  they  could  not  view  over-the-air 
because  they  can  view  the  stations  via 
cable.  Increasingly,  local  stations  also 
are  available  via  DBS.  To  avoid 
imposing  an  unfair  hardship  on  parties 
that  currently  own  combinations  that  do 
not  comply  with  the  modified  rule,  the 
Commission  will  grandfather  existing 
combinations.  In  addition,  because  the 
Commission's  assumption  regarding 
DMA-wide  carriage  is  not  universally 
true,  and  in  recognition  of  the  signal 
propagation  limitations  of  UHF  signals, 
the  Commission  adopts  a  waiver 
standard  that  will  permit  common 
ownership  of  stations  where  a  waiver 
applicant  can  show  that  the  stations 
have  no  Grade  B  overlap  and  that  the 
stations  are  not  carried  by  any  MVPD  to 
the  same  geographic  area. 

117.  The  public  is  best  served  when 
numerous  rivals  compete  for  viewing 
audiences.  In  the  DVP  market,  rivals 
profit  by  attracting  new  audiences  and 
by  attracting  existing  audiences  away 
from  competitors'  programs.  The 
additional  incentives  facing  competitive 
rivals  are  more  likely  to  improve 
program  quality  and  create 
programming  preferred  by  existing 
viewers.  The  R&O  discusses  how  the 
Commission's  analysis  of  competition  in 
local  DVP  markets  supports  the 
modified  rule. 

118.  Evaluating  Potential  Competitive 
Harms  Within  Local  DVP  Markets. 
Consistent  with  the  Commission's 
competition  policy  goal,  our  local 
television  ownership  rule  seeks  to 
preserve  a  healthy  level  of  competition 
in  the  market  for  DVP.  The  statfe  of 
competition  in  this  market  affects  the 
quality  and  diversity  of  programming 
content  and  therefore  the  overall  welfare 
of  DVP  viewers.  In  formulating  our  local 
TV  multiple  ownership  rule,  the 
Commission  must  assess  the  nature  of 
this  competition  and  weigh  the 
potential  benefits  and  anticompetitive 
harms  that  may  arise  from  the  increase 
in  market  concentration  that  results 
from  a  single  firm  ovwiing  multiple 
broadcast  stations  in  a  market. 

119.  There  are  two  potential 
competitive  harms  that  may  be  caused 
by  a  single  firm  owning  multiple 
television  stations  in  a  market.  First, 
ownership  of  multiple  stations  may 
resuh  in  "unilateral  effects,"  i.e.,  the 
firm  acquiring  multiple  licenses  may 
find  it  profitable  to  alter  its  competitive 
behavior  unilaterally  to  the  detriment  of 
viewers.  An  example  of  such  an  effect 
would  be  the  decision  to  cancel  local 
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news  programming  on  one  of  the 
commonly-owned  channels.  Second,  the 
acquisition  of  multiple  licenses  in  a 
local  market  by  a  single  firm  may  lead 
to  "coordinated  effects."  That  is,  the 
increase  in  concentration  may  induce  a 
joint  change  in  competitive  behavior  of 
all  the  market  participants  in  a  maimer 
that  harms  viewers. 

120.  The  Commission  recognizes  the 
importance  of  competition  from  cable 
networks  in  the  market  for  DVP. 
Nevertheless,  in  formulating  our  revised 
ownership  rules,  the  Commission 
continues  to  draw  a  distinction  between 
television  broadcast  stations  and  non- 
broadcast  DVP  outlets.  This  is  because 
television  broadcast  stations  and  cable 
programming  networks  have  different 
incentives  to  react  to  a  change  in  local 
market  concentration,  which  suggest 
differing  levels  of  xmilateral  and 
coordinated  effects.  In  particular,  cable 
networks  are  almost  exclusively  offering 
national  or  broadly  defined  regional 
progranuning.  Therefore,  the  profit- 
maximizing  decisions  of  a  national 
cable  programmer  reflect  conditions  in 
the  national  market.  It  is  improbable 
that  a  change  in  concentration  in  ciny 
single  local  market  would  affect  the 
competitive  strategy  of  a  national  cable 
network.  In  contrast,  the  Commission 
needs  to  consider  the  possible 
competitive  responses  from  other  DVP 
outlets  in  local  markets,  which  are 
almost  exclusively  television  broadcast 
stations.  Because  of  the  differing 
footprints  of  cable  networks  and 
television  broadcast  stations,  any 
possible  competitive  harms  are  more 
likely  to  arise  from  changes  in  the 
behavior  of  stations.  Thus,  the 
Commission's  rules  to  promote  local 
television  competition  are  focused  on 
ownership  of  television  broadcast 
stations. 

121.  Welfare  Enhancing  Mergers  in 
Local  Delivered  Video  Markets.  The 
standard  approach  to  evaluating  the 
competitive  harms  of  an  increase  in 
horizontal  market  concentration  is 
outlined  in  the  DOJ/FTC  Merger 
Guidelines.  The  DOJ/FTC  Merger 
Guidelines  recognize  the  HHI  level  of 
1800  as  the  maximum  level  of 
"moderate  concentration."  The 
Commission  chooses  this  threshold 
rather  than  the  lower  limit  of  1000 
because  it  recognizes  the  competitive 
pressures  exerted  by  the  cable  networks. 
The  1800  threshold  corresponds  to 
having  six  equal-sized  competitors  in  a 
given  market.  The  DOJ/FTC  Merger 
Guidelines  however,  are  written  not  for 
a  specific  industry,  but  rather  as 
guidelines  intended  for  application 
across  all  industries.  The  Commission's 
rules  are  formulated  for  a  specific 


market-the  delivery  of  video 
programming-  and  are  based  on  an 
extensive  record  on  the  extent  of 
competition  in  this  market  and  the 
effect  of  our  current  local  TV  ownership 
rule.  This  record  allows  the  Commission 
to  craft  a  more  finely-tuned  rule  for  this 
industry. 

122.  First,  the  nature  of  the  DVP 
market  is  such  that  there  is  constant 
product  irmovation  with  new  program 
choices  each  season.  In  such  a  market, 
a  firm's  market  share  is  more  fluid  and 
subject  to  change  than  in  other 
industries.  Hence  a  firm's  "capacity"  to 
deliver  programming  can  be  as 
important  a  factor  in  measuring  the 
competitive  structure  of  the  market  as  is 
its  current  market  share.  Second,  as 
each  broadcast  station  requires  a 
license,  the  nimiber  of  licenses  that  a 
firm  controls  in  a  market  is  the  measure 
of  its  capacity  to  deliver  progranuning. 
Therefore,  as  a  starting  point,  a  simple 
application  of  the  DOJ/FTC  Merger 
Guidelines  six-firm  threshold  suggests 
that,  a  single  firm  holding  three  licenses 
in  a  market  with  18  or  more  licenses,  or 
a  firm  holding  two  licenses  in  a  market  - 
with  12  or  more  licenses,  would  not 
raise  competitive  concerns.  However, 
given  the  structure  of  the  DVP  market, 

a  strict,  overly  simplistic  application  of 
the  DOJ/FTC  Merger  Guidelines  would 
potentially  prohibit  some  welfare 
enhancing  mergers  and  allow  some 
anticompetitive  mergers. 

123.  In  local  markets,  there  is  a 
general  separation  between  the  audience 
shares  of  the  top  four-ranked  stations 
and  the  audience  shares  of  other 
stations  in  the  market.  A  review  of  the 
audience  shares  of  stations  in  every 
market  with  five  or  more  commercial 
television  stations  (i.e.,  120  markets) 
indicates  that  in  two-thirds  of  the 
markets,  the  fourth-ranked  station  was 
at  least  two  percentage  points  ahead  of 
the  fifth-ranked  station.  Two  percentage 
points  represents  a  significant  difference 
in  audience  share  because  for  a  station 
to  jump  from,  for  example,  an  eight 
share  to  a  ten  share,  it  would  have  to 
increase  its  audience  share  by  25%. 
Thus,  although  the  audience  share  rank 
of  the  top  four-ranked  stations  is  subject 
to  change  and  the  top  four  sometimes 
swap  positions  with  each  other,  a 
cushion  of  audience  share  percentage 
points  separates  the  top  four  and  the 
remaining  stations,  providing  some 
stability  among  the  top  four-ranked 
firms  in  the  market.  Nationally,  the  Big 
Four  networks  each  garner  a  season  to 
date  prime  time  audience  share  of 
between  ten  and  13  percent,  while  the 
fifth  and  sixth  ranked  networks  each 
earn  a  four  percent  share.  While  there  is 
variation  in  audience  shares  within 


local  markets,  these  national  audience 
statistics  are  generally  reflected  in  the 
local  market  station  rankings.  The  gap 
between  the  fourth-ranked  national 
network  and  the  fifth-ranked  national 
network  represents  a  60%  drop  in 
audience  share  (from  a  ten  share  to  a 
four  share),  a  significant  breakpoint 
upon  which  the  Commission  bases  the 
rule. 

124.  The  Commission's  analysis  of  the 
top  four  local  stations  is  related  to  its 
analysis  of  the  four  leading  broadcast 
networks  in  connection  with  the  dual 
network  rule.  There  the  Commission 
concludes  that  Big  Foiu  networks 
continue  to  comprise  a  "strategic  group" 
within  the  national  television 
advertising  market.  That  is  due  largely 
to  those  networks'  continued  ability  to 
attract  mass  audiences.  It  is  this  network 
programming  that  explains  a  significant  . 
portion  of  continued  market  leadership 
of  the  top  four  local  stations  in  virtually 
all  local  markets.  Thus  the  continued 
need  for  the  Dual  Network  rule  to 
protect  competition  at  the  network  level 
also  supports  our  decision  to  separate 
ownershdp  of  local  stations  carrying  the 
programming  of  Big  Four  networks." 

125.  Permitting  mergers  among  top 
four-ranked  stations  also  would 
generally  lead  to  large  increases  in  the 
HHI.  Although  the  Commission  believes 
that  mechanical  application  of  the  DQ// 
FTC  Merger  Guidelines  may  provide 
misleading  answers  to  competitive 
issues  in  the  context  of  local  broadcast 
transactions,  as  a  general  matter, 
sufficiently  large  HHIs  establish  a  prima 


"The  local  television  ownership  rule  is 
consistent  with  a  key  aspect  of  the  Commission's 
national  television  ownership  rule  in  recognizing 
competitive  disparities  among  stations.  The 
national  television  ownership  cap  recognizes 
competitive  disparities  between  stations  through 
use  of  the  UHF  discount,  while  the  local  television 
ownership  cap  recognizes  competitive  disparities 
between  stations  by  prohibiting  mergers  of  the  top 
four-ranked  stations  in  the  market.  The  national 
ownership  rule  is  an  audience  reach  limitation,  so 
it  makes  sense  to  adjust  that  limitation  based  oo  the 
diminished  coverage  of  UHF  stations.  The  local 
ownership  rule,  on  the  other  hand,  places  a 
limitation  on  the  number  of  stations  that  one  entity 
may  own  in  a  market.  Thus,  that  rule  limits  mergers 
of  the  top  four-ranked  stations  in  a  market. 
Furthennore,  in  the  local  television  ownership  rule, 
we  take  account  of  a  station's  UHF  status  in 
considering  certain  waiver  requests,  as  discussed 
further  below.  Finally,  the  Commission  notes  that 
the  lop-four  merger  restriction  in  the  local 
television  ownership  rule  and  the  UHF  discount  in 
the  national  television  ownership  rule,  while 
analogous,  are  not  identical  and  do  not  serve 
exactly  the  same  purpose.  The  UHF  discount  is 
premised,  in  part,  on  promoting  the  development  of 
new  and  emerging  networks.  This  rationale  does 
not  apply  in  the  local  television  ownership  context 
because  ownership  of  multiple  stations  in  a  market 
does  not  promote  development  of  new  networks. 
The  top-four  limitation  in  the  local  television 
ovimership  rule,  in  contrast,  is  premised  on 
competition  theory,  which  is  not  the  basis  for  the 
national  television  ownership  rule. 
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antitrust  suits.  By  allowing 
multiple  stations,  but 
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potential  gains  associated  with  new 
popular  programs  provide  strong 
incentives  for  top  four-ranked  stations 
to  develop  programming  that  is  more 
appealing  to  viewers  than  the 
programming  of  their  closest  rivals.  The 
large  number  of  viewers  looking  for  new 
programs  with  mass  audience  appeal  are 
the  direct  beneficiaries  of  this  rivalry. 
When  formerly  strong  rivals  merge,  they 
have  incentives  to  coordinate  their 
programming  to  minimize  competition 
between  the  merged  stations.  Such 
mergers  harm  viewers. 

129.  The  Commission's  decision  to 
allow  common  ownership  of  two 
television  stations  in  markets  with  fewer 
than  twelve  television  stations  will 
result  in  levels  of  concentration  above 
our  1800  HHI  benchmark  in  markets 
with  fewer  than  12  television  stations. 
The  Commission  permits  this  additional 
concentration  because  the  economics  of 
local  broadcast  stations  justify 
graduated  increases  in  market 
concentration  as  markets  get  smaller. '  ^ 
The  record  demonstrates  that  owners  of 
television  stations  in  small  and  mid- 
sized markets  are  experiencing  greater 
competitive  difficulty  than  stations  in 
larger  markets.  Moreover,  Congress  and 
the  Commission  previously  have 
allowed  greater  concentration  of 
broadcast  properties  in  smaller  markets 
than  in  larger  markets  precisely  because 
the  fixed  costs  of  the  broadcasting 
business  are  spread  over  fewer  potential 
viewers.  The  limits  the  Commission 
adopts  in  the  R&O  for  local  television 
ownership  replicate  this  graduated 
tradeoff  between  optimal  competition  in 
the  delivered  video  market  (six  station 
owners)  and  recognition  of  the 
challenging  nature  of  broadcast 
economics  in  small  to  mid-sized 
markets. 

130.  Thus,  the  Commission  must 
avoid  an  oversimplified  application  of 
the  DOJ/FTC  Merger  Guidelines.  In 
peuticular,  the  analysis  suggests  that 
anticompetitive  harms  may  result  fi-om 
allowing  the  largest  firms  to  merge,  and 
that  the  Commission  might  lose  welfare 
enhancing  efficiency  gains  by 


lerce 


'  -  For  purposes  of  applying  the  Commission's 
cross  media  limits,  which  are  diversity  based,  it 
found  that  markets  with  nine  or  more  television 
stations  have  a  sufficiently  large  number  of  media 
outlets  that  viewpoint  diversity  will  be  protected  by 
its  caps  on  local  television  and  local  radio 
ownership.  Measuring  the  extent  of  diversity  in  a 
market  is  a  separate  question  from  measuring  the 
extent  of  competition  among  a  particular  class  of 
outlets,  such  as  local  television  stations.  Thus,  a 
market  with  ten  television  stations  can  be 
characterized  as  "large"  from  a  viewpoint  diversity 
standpoint  because  of  the  substantial  number  of 
media  outlets  available  in  such  markets,  but  "small 
to  mid-sized"  when  considering  solely  competition 
in  the  delivered  video  market  (which  excludes 
outlets  such  as  radio,  newspaper,  and  the  Internet). 


disallowing  mergers-between  stations 
with  large  audience  shares  and  stations 
with  small  audience  shares.  To  allow 
the  market  to  realize  these  efficiency 
gains  and  prevent  potential  harms  from 
undue  increases  in  concentration,  the 
Commission  therefore  allow 
combinations  of  two  stations  provided 
they  are  not  both  among  the  top  four- 
ranked  broadcast  stations  in  the  local 
market.  In  markets  with  at  least  18 
television  stations,  the  Commission 
further  allows  a  firm  to  own  up  to  three 
stations  (thus  ensuring  a  minimum  of 
six  owners)  provided  that  only  one  of 
them  is  ranked  among  the  top  four. 

131.  Proposals  to  Retain  the  Existing 
Rule  in  its  Current  Fgrm  or  With  Minor 
Modifications.  A  number  of  commenters 
urge  the  Commission  to  retain  the 
existing  rule,  or  make  minor 
modifications.  Children  Now  proposes 
that  the  Commission  modify  the  existing 
rule  by  prohibiting  common  ownership 
of  television  stations  with  overlapping 
Grade  B  contours  in  the  same  market,  as 
it  did  prior  to  its  1999  revisions  to  the 
rule.  Other  commenters  urge  the 
Commission  to  retain  the  existing  rule, 
but  to  count  only  those  voices  that 
actually  provide  local  programming. 
Children  Now,  among  others,  states  that 
if  the  Commission  chooses  to  revise  the 
current  rule  by  expanding  the  types  of 
media  Voices  that  are  considered  for 
purposes  of  the  local  television 
ownership  rule,  it  should  raise  the 
threshold  voice  count  required  to  form 
a  same-market  combination. 

132.  The  Commission  has  determined 
that  retaining  our  current  rule  does  not 
comport  with  our  statutory  mandate 
under  section  202(h)  on  competition, 
diversity,  or  localism  grounds.  For  the 
same  reasons,  the  Commission  disagrees 
with  commenters  who  contend  that  an 
equally  restrictive  or  more  restrictive 
ownership  rule  is  necessary  in  the 
public  interest.  Although  our  modified 
rule  does  not  rely  upon  a  "voice  test," 

it  calculates  the  number  of  stations  one 
can  own  in  a  market  based,  in  part,  on 
the  number  of  stations  within  that 
market.  However,  our  decision  to 
"count"  only  broadcast  television 
stations  is  based  on  the  likely  responses 
of  participants  in  the  DVP  market  to 
changes  in  local  market  concentration, 
and  is  aimed  at  achieving  competition 
in  local  markets. 

133.  Another  commenter  proposes 
that  if  the  Commission  relaxes  the  rule, 
it  should  prohibit  common  ownership 
of  more  than  one  station  affiliated  with 
a  top  four  network.  The  Commission's 
revised  rule  prohibits  common 
ownership  of  stations  that  are  among  the 
top  foiu-  in  terms  of  audience  share. 
Although  such  stations  are  often 
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affiliated  with  top  four  networks,  the 
Commission  concludes  that  audience 
share  rank  is  a  more  accurate  measure 
of  market  power  than  network 
affiliation.  Therefore,  the  Commission 
does  not  adopt  the  proposal  to  prohibit 
common  ov\mership  of  more  than  one 
station  affiliated  with  a  top  four 
network. 

134.  Another  commenter  asserts  that 
while  the  Commission  has  ample 
justification  for  retaining  the  current 
rule,  if  it  chooses  to  revise  the  rule,  it 
should  apply  an  "HHI-ad justed  voice 
count"  to  local  TV  ownership.  Under 
this  proposal,  the  Commission  would 
calculate  the  market  shares  of  television 
broadcast  stations  in  the  relevant 
geographic  market,  which  would  be 
either  the  DMA  or  a  "weighted  average 
DMA,"  calculated  to  account  for  the  fact 
that  certain  stations  do  not  have  cable 
carriage  throughout  the  market.  This 
commenter  proposes  that  the 
Commission  define  highly  concentrated 
markets  as  those  with  fewer  than  six 
equal-sized  voices  or  a  four-firm 
concentration  ratio  above  60%. 
Moderately  concentrated  markets  would 
be  those  with  between  six  and  ten 
equal-sized  voices  or  a  four-firm 
concentration  ratio  of  40-60%.  They 
further  urge  the  Commission  to  prohibit 
any  combination  that  would  result  in  a 
highly  concentrated  market.  Where  a 
combination  would  result  in  moderate 
concentration,  the  commenter  proposes 
that  the  Commission  permit  the 
combination  only  if  it  finds  that  the 
merger  will  serve  the  public  interest  and 
if  the  owmer  of  the  merging  stations 
agrees  to  retain  separate  news  and 
editorial  departments  in  different 
subsidiaries  of  the  merged  entity. 

135.  The  Commission's  modified  local 
TV  ownership  rule  will  ensure  that 
there  are  at  least  six  firms  in  signfficant 
number  of  markets  (i.e.,  all  markets  with 
12  or  more  television  stations),  much 
like  the  commenter's  proposal.  The 
proposal  does  not,  however,  adequately 
address  record  evidence  pf  differences 
in  the  economics  of  broadcast  stations 
in  smaller  markets.  Much  like  the  strict 
application  of  the  DOJ/FTC  Merger 
Guidelines,  the  proposed  test  would 
prohibit  certain  mergers  that  will  result 
in  welfare  enhancing  efficiencies. 
Accordingly,  the  Commission  declines 
to  adopt  this  proposal.  With  regard  to 
the  commenter's  waiver  proposal,  the 
Commission  does  not  agree  that 
conditioning  assignments/transfers  on 
retention  of  separate  news  departments 
within  separate  subsidiaries  of  a  merged 
entity  is  necessary  to  advance  our 
diversify,  competition  or  localism  goals. 
Requiring  compliance  with  our  rules, 
rather  than  conducting  case-by-case 


evaluations  or  imposing  merger 
conditions,  is  a  more  effective  way  to 
achieve  these  goals. 

136.  Entravision  does  not  take  a 
position  on  whether  the  rule  should  be 
relaxed,  but  proposes  that  if  the  rule  is 
relaxed,  the  Commission  should  require 
periodic  certification  by  owners  of 
same-market  combinations  that  they  are 
not  engaged  in  certain  fypes  of 
anticompetitive  conduct  that  would 
adversely  affect  smaller  broadcasters  in 
their  markets.  The  Commission  does  not 
agree  with  Entravision  that  modifying 
the  local  TV  ownership  rule  will 
increase  the  likelihood  of 
anticompetitive  conduct  by  broadcasters 
that  own  more  than  one  station  in  a 
market,  or  that  a  certification 
requirement  is  necessary  to  protect 
against  such  conduct.  Certainly,  if 
broadcasters  engage  in  anticompetitive 
conduct  that  is  illegal  imder  antitrust 
statutes,  remedies  are  available  pursuant 
to  those  statutes.  In  addition,  an 
antitrust  law  violation  by  a  licensee 
would  be  considered  as  part  of  our 
character  qualifications  review  in 
connection  with  any  renewal, 
assignment,  or  transfer  of  a  license. 

137.  Proposals  to  Eliminate  or 
Substantially  Modify  the  Rule.  Several 
commenters  propose  that  the 
Commission  eliminate  the  current  rule 
or  substantially  modify  the  rule  in  order 
to  permit  more  same-market 
combinations.  Among  these  are  a 
proposal  to  allow  common  ownership  of 
two  television  stations  in  all  markets 
with  foiu  or  more  stations,  a  proposal  to 
eliminate  the  top  four-ranked  standard, 
a  proposal  to  eliminate  the  voice  test 
provision  of  the  rule  but  to  retain  the 
top  four-ranked  restriction,  NAB's 
proposed  "10/10"  standard,  and  Hearst- 
Argyle's  AMI  proposal. 

138.  The  Commission  does  not  agree 
with  commenters  who  propose  that  it 
eliminate  all  local  television  ownership 
restrictions.  The  Commission  believes 
that  the  public  is  best  served  when 
numerous  rivals  compete  for  viewing 
audiences.  In  the  DVP  market,  rivals 
profit  by  attracting  new  audiences  and 
by  attracting  existing  audiences  away 
from  competitors'  programs. 
Monopolists,  on  the  other  hand,  profit 
only  by  attracting  new  audiences;  they 
do  not  profit  by  attracting  existing 
audiences  away  from  their  other 
programs.  The  additional  incentives 
facing  competitive  rivals  are  more  likely 
to  improve  program  quality  and  create 
programming  preferred  by  viewers. 
Most  commenters  proposing  elimination 
of  the  rule  believe  that  antitrust 
authorities  will  protect  against  any 
public  interest  harms  that  may  result 
from  combined  ownership  of  multiple 


television  stations  in  a  market.  The 
Commission  does  not  agree  with 
commenters  who  urge  us  to  eliminate 
our  rules  and  defer  all  competition 
concerns  to  the  antitrust  authorities. 

139.  The  Commission  concludes  that, 
as  compared  to  the  modified  rule,  the 
rule  modification  proposals  advanced 
by  commenters  are  more  likely  to  result 
in  anomalies  and  inconsistencies,  or 
will  otherwrise  fail  to  serve  our  policy 
goals.  For  example,  by  proposing  that 
the  Commission  permit  common 
ownership  of  two  television  stations  in 
all  markets  with  four  or  more  stations, 
Nexstar  attempts  to  account  for  the 
differing  economics  of  stations  in  small 
markets.  However,  imlike  our  modified 
rule,  the  Nexstar  proposal  does  not 
protect  against  combinations  of  the 
market  participants  with  the  largest 
audience  shares,  combinations  that  are 
more  likely  to  cause  competitive  harms. 
It  also  permits  extremely  high 
concentration  levels  in  the  very  smallest 
markets — there  could  be  as  few  as  two. 
competitors  in  markets  with  fovir 
television  stations.  The  Commission 
finds  that  the  levels  of  concentration 
permitted  by  the  Nexstar  proposal  are 
likely  to  result  in  harm  to  competition 
in  local  DVP  markets. 

140.  Similar  competitive  harms  would 
result  if  the  Commission  were  to  adopt 
proposals  to  eliminate  or  modify  the  top 
four-ranked  standard.  Several 
commenters  claim  that  the  top  four- 
ranked  standard  caimot  be  justified  on 
diversify  or  competition  grounds.  The 
Commission  is  not  relying  on  the  top 
four-ranked  provision  of  our  modified 
local  TV  ownership  rule  to  promote 
diversity,  although  the  Commission 
recognizes  that  because  the  marketplace 
for  ideas  is  broader  than  the  DVP 
market,  rules  intended  to  promote 
competition  also  will  promote  diversity. 
The  Commission  disagrees  with 
commenters'  claims  that  the,top  four- 
ranked  standard  is  not  justified  on 
competition  grounds.  At  the  time  of  our 
last  review  of  the  local  TV  ownership 
rule,  the  Commission  lacked  sufficient 
record  data  concerning  competitors  to 
local  television  stations.  In  the  instant 
proceeding,  the  Commission  faces  no 
such  shortage  of  evidence  concerning 
which  media  compete  with  local  TV. 
Having  determined  that  television 
competes  with  all  providers  of  DVP,  the 
Commission  has  crafted  a  rule  that 
appropriately  takes  account  of 
competition  from  other  sources  of  DVP, 
and  will  ensure  competition  in  local 
DVP  markets.  The  Commission  does  not 
agree  that  elimination  of  our  top  four- 
ranked  standard,  use  of  a  top  three- 
ranked  standard,  or  use  of  a  tiered 
system  that  would  ban  mergers  among 
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top  foiu-ranked  stations  only  in  the 
largest  mari  ets  and  permit  certain  top 
four-ranked  combinations  in  smaller 
markets,  would  serve  the  public 
interest.  Thi ;  top  four-ranked 
combinatioi  s  are  likely  to  harm 
competition  in  the  DVP  market,  and  are 
less  likely  tc  produce  offsetting  public 
interest  ben(  (fits. 

141.  The  Commission  believes  that  a 
more  targete  d  approach  to  accoimt  for 
possible  har  ns  of  application  of  the  top 
four-ranked  restriction  is  to  establish  a 
waiver  stanc  ard  tailored  to  the  top  four- 
ranked  restr  ction.  This  approach  will 
preserve  cor  ipetition  in  the  DVP  market 
while  accon  modating  those  instances 
where  applii  lation  of  the  top  four-ranked 
restriction  vm  ould  harm  the  public 
interest. 

142.  Belo  I  akes  a  nearly  opposite 
approach,  pi  oposing  that  the 
Commission  permit  same-market 
combinations  provided  that  they  satisfy 
our  top  four-  ranked  standard,  but 
eliminate  ou  r  voice  test.  The 
Commission  agrees  that,  as  it  is  used  in 
our  modifiec  rule,  a  top  four-ranked 
prohibition  i  >  an  appropriate  means  of 
protecting  ag  ainst  combinations  that 
would  have  i  in  enhanced  ability  or 
incentive  to  i  sngage  in  anticompetitive 
conduct. 

143.  NAB  )roposes  that  the 
Commission  permit  combinations  where 
at  least  one  c  ;  the  stations  has  had,  on 
average  over  the  course  of  a  year,  an  all 
day  audience  share  of  ten  or  less  (the 
"10/10"  prof  osal).  NAB  asserts  that  the 
audience  sha  re  data  used  for  this 
calculation  s  lould  include  viewing  of 
out-of-marke  broadcast  stations  and 
cable  networ  cs,  to  account  for 
competition  rom  these  sources.  NAB 
proposes  tha  the  Commission  treat  the 
10/10  standa  d  as  a  presumption,  and 
urges  us  to  c(  nsider  proposed 
combinationi  that  do  not  meet  this 
standard  (inc  uding  same-market 
combination;  of  three  stations)  on  a 
case-by-case  )asis,  considering  factors 
which  the  Co  tnmission  discusses  along 
with  other  Wi  liver  proposals.  NAB  urges 
the  Commiss  on  to  allow  broadcasters  to 
transfer  com!  inations  created  pursuant 
to  the  10/10  s  tandard  even  if  one  or  both 
stations  has  i  icreased  its  viewing  share 
above  the  ten  threshold  at  the  time  of 
such  transfer  NAB  asserts  that  requiring 
licensees  to  f  nd  separate  purchasers 
will  be  disru|itive  and  will  tend  to 
discourage  in  i^estment  in  broadcast 
stations.  Of  tl  e  commenters  who 
support  the  1  )/10  proposal,  some 
support  the  p  -oposal  as  advanced  by 
NAB;  others  s  upport  it  with 
modifications ;  others  suggest  it  be  used 
only  as  a  safe  harbor,  allowing  for  many 
other  types  oi  combinations. 


144.  The  record  in  this  proceeding 
supports  a  rule  that  will  allow 
financially  weak  stations  to  combine 
with  each  other  or  with  stronger  stations 
in  order  to  realize  efficiencies.  The  10/ 
10  proposal,  however,  would  permit 
mergers  between  Bnancially  strong 
stations,  including  top  four-ranked 
stations,  in  a  signiflcant  number  of 
markets.  Neither  the  record  nor  standard 
competitive  analysis  justifies  a  rule  that 
will  permit  such  mergers.  The 
Conunission's  analysis  suggests  that 
combinations  among  the  top  four  rated 
broadcast  stations  would  create  welfare 
harms.  The  Commission  also  finds  that 
the  proposal  does  not  adequately  justify 
the  use  of  ten  as  a  threshold.  The  record 
demonstrates  that  in  many  markets  ten 
is  the  average  share  for  any  given 
station,  sometimes  even  the  very  highest 
rated  stations,  in  the  market.  In 
addition,  the  proposal  provides  no  clear 
rationale  to  justify  why,  for  example,  a 
combination  involving  two  stations  with 
respective  audience  shares  of  25  and  9 
should  be  permitted,  although  a 
combination  involving  two  stations  with 
respective  audience  shares  of  12  and  11 
should  be  prohibited.  For  these  reasons, 
the  Commission  rejects  the  10/10 
approach. 

145.  Hearst- Argyle  advances  an 
alternative  proposal  that  would  permit 
common  ownership  of  any  number  of 
television  stations  in  the  same  market 
provided  that  the  stations'  combined 
audience  share  does  not  exceed  30%. 
Combinations  that  would  result  in  an 
audience  share  above  30%  would  be 
subject  to  an  Audience  Market  index 
("AMI")  cap  that  is  calculated  in  a 
manner  similar  to  an  HHI,  but  uses 
audience  share  data  rather  than 
advertising  share  data.  If  a  combination 
would  result  in  AMI  below  1000,  the 
combination  would  be  permitted, 
regardless  of  the  increase  in 
concentration.  A  combination  resulting 
in  an  AMI  between  1000  and  1800 
would  be  permitted  if  the  increase  in 
AMI  is  less  than  100  points,  and  a 
combination  resulting  in  an  AMI  above 
1800  would  be  permitted  only  if  it 
increases  AMI  by  less  than  50  points. 
Hearst-Argyle  asserts  that  by  using  an 
audience  share  metric,  its  proposal 
objectively  measures  and  protects  both 
diversity  and  competition.  Hearst- 
Argyle  contends  that  its  proposal  also  is 
likely  to  survive  judicial  scrutiny 
because  its  30%  hard  cap  and  AMI 
analysis  are  both  based  on  antitrust  law 
and  analysis.  In  addition,  Hearst-Argyle 
contends  that  its  proposal  avoids  several 
pitfalls  of  the  NAB  10/10  proposal. 

146.  The  Commission  does  not  agree 
with  Hearst-Argyle  that  simply  because 
courts  have  accepted  presumptions  of 


30%  market  share  as  demonstrating 
market  power  in  the  context  of  the 
antitrust  statutes,  it  should  establish  a 
presumption  that  30%  is  an  appropriate 
audience  share  limit.  The  Hearst-Argyle 
proposal  does  not  place  specific  limits 
on  the  number  of  broadcast  television 
stations  an  entity  could  own  in  a  local 
market.  An  entity  could  acquire  any 
combination  of  stations  in  a  local 
market  as  long  as  its  audience  share  is 
30  percent  or  less,  and  the  AMI  cap  is 
satisfied.  In  many  markets,  this 
approach  would  permit  an  entity  to  own 
four,  five,  six  or  more  stations.  The 
Commission  does  not  believe  that 
consolidation  in  a  market  of  a  large 
number  of  stations  with  low  audience 
share  is  in  the  public  interest.  Although 
an  individual  station  may  ciurently 
have  a  small  audience  share  in  the  DVP 
market,  each  station's  audience  share 
has  the  potential  to  change  over  time. 
The  number  of  stations  a  firm  owns  is 
a  raeasiue  of  its  capacity  to  deliver 
programming.  This  capacity  can  be  as 
important  a  factor  in  measuring  the 
competitive  structure  of  the  market  as  is 
its  current  audience  share.  Moreover, 
much  like  the  10/10  proposal,  the  AMI 
test  will  fi-equently  result  in  common 
ownership  of  stations  ranked  among  the 
top  four  in  the  market.  It  will  also 
permit  common  ownership  of  three 
stations  in  many  more  markets  than  will 
our  modified  rule — including  some  very 
small  markets.  As  shown  by  one  of 
Hearst-Argyle's  own  examples,  under 
certain  circiunstances,  the  AMI  test 
would  even  permit  common  ownership 
of  three  of  the  top  foiu-ranked  stations 
in  a  market  with  just  five  full-power 
television  stations.  Because  of  the 
anticompetitive  harms  that  would  result 
from  combinations  allowed  by  the  AMI 
test,  the  Commission  will  not  adopt 
Hearst-Argyle's  AMI  proposal. 

147.  NAB  proposes  an  alternative  that 
would  combine  the  30%  audience  share 
cap  of  the  AMI  test  with  a  ban  on 
common  ownership  of  more  than  three 
stations  in  any  market,  and  a  ban  on 
common  ownership  of  more  than  two 
top  four-ranked  stations  in  the  same 
market.  For  similar  reasons,  the 
Commission  does  not  accept  this 
proposal.  The  Commission  believes  that 
(1)  a  ban  on  combinations  among  the 
top  four-ranked  stations  is  necessary  to 
promote  competition;  (2)  a  30%  share 
cap  would  permit  combinations  that 
undermine  that  goal;  and  (3)  ownership 
of  three  television  stations  in  markets 
with  fewer  than  18  stations  would  harm 
competition  by  consolidating  capacity 
in  the  hands  of  too  few  owners.  The 
Commission's  modified  rule  better 


Federal  Register / Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Rules  and  Regulations  46303 


effectuates  our  goal  of  promoting 
competition  in  local  DVP  markets. 

148.  Waiver  Standard.  In  the  . 
Commission's  Local  TV  Ownership 
Report  and  Order,  it  established  a 
waiver  standard  for  purposes  of  our 
local  TV  ownership  rule.  The  standard 
permits  a  waiver  of  the  current  rule 
where  a  proposed  combination  involves 
at  least  one  station  that  is  failed,  failing, 
or  unbuilt.  The  Commission  defines  a 
"failed  station"  as  one  that  has  been 
dark  for  at  least  foiu  months  or  is 
involved  in  court-supervised 
involuntary  bankruptcy  or  involuntary 
insolvency  proceedings.  The 
Commission's  "failing"  station  standard 
provides  that  it  will  presume  a  waiver 
is  in  the  public  interest  if  the  applicant 
satisfies  each  of  the  following  criteria: 
(1)  One  of  the  merging  stations  has  had 
low  all-day  audience  share  (i.e.,  4%  or 
lower);  (2)  the  financial  condition  of  one 
of  the  merging  stations  is  poor;  and  (3) 
the  merger  will  produce  public  interest 
benefits.  The  Commission's  unbuilt 
station  waiver  standard  presumes  a 
waiver  is  in  the  public  interest  if  an 
applicant  meets  each  of  the  following 
criteria:  (1)  The  combination  will  result 
in  the  construction  of  an  authorized  but 
as  yet  unbuilt  station;  and  (2)  the 
permittee  has  made  reasonable  efforts  to 
construct,  and  has  been  unable  to  do  so. 
For  each  type  of  waiver,  the 
Commission  also  requires  that  the 
waiver  applicant  demonstrate  that  the 
"in-market"  buyer  is  the  only 
reasonably  available  entity  willing  and 
able  to  operate  the  subject  station,  and 
that  selling  the  station  to  an  out-of- 
market  buyer  would  result  in  an 
artificially  depressed  price  for  the 
station.  Any  combination  formed  as  a 
result  of  a  failed,  failing,  or  unbuilt 
station  waiver  may  be  transferred 
together  only  if  the  combination  meets 
our  local  TV  ownership  rules  or  one  of 
our  three  waiver  standards  at  the  time 
of  transfer. 

149.  The  Commission's  rationale  for 
adopting  these  waiver  criteria  was  that 
failed,  failing  and  imbuilt  stations  could 
not  contribute  to  competition  or 
diversity  in  local  markets,  and  that  the 
public  interest  benefits  of  activating  a 
dark  or  unbuilt  station,  or  preventing  a 
failing  station  ft'om  going  dark, 
outweighed  any  potential  harm  to 
competition  or  diversity.  Most 
commenters  addressing  the  waiver 
standard  luge  us  to  relax  or  eliminate 
the  standard. 

150.  The  Commission  concludes  that 
tightening  oiu  waiver  standard  would 
not  promote  our  public  interest  goals. 
Moreover,  the  Commission  agrees  with 
the  NAB  and  other  commenters  who 
urge  us  to  expand  our  waiver  standard 


to  include  consideration  of 
combinations  that  will  yield  other 
public  interest  benefits.  The 
Commission's  treatment  of  waivers  will 
follow  the  competition  principles 
established  in  the  DOJ/FTC  Merger 
Guidelines,  with  a  specific  focus  on  the 
industry  at  hand.  In  particular,  as  in  the 
DOJ/FTC  Merger  Guidelines,  the 
Commission  will  consider  combinations 
that  involve  firms  that  are  not  failing  but 
that  could  better  serve  the  public 
interest  through  a  merger  not  otherwise 
permitted  by  oiu  rules.  The  Commission 
also  will  consider  a  waiver  of  oiu'  local 
TV  ownership  rule  where  a  proposed 
combination  involves  stations  that  do 
not  engage  in  head-to-head  competition 
because  they  do  not  have  overlapping 
Grade  B  contours  and  are  not  carried  by 
MVPDs  in  the  same  geographic  areas. 

151.  First,  for  failed,  failing,  and 
unbuilt  stations,  the  Commission  retains 
the  existing  waiver  standard  with  one 
exception.  We  remove  the  requirement 
that  a  waiver  applicant  demonstrate  that 
it  has  tried  and  failed  to  secure  an  out- 
of-market  buyer  for  the  subject  station. 
In  many  cases,  the  buyer  most  likely  to 
deliver  public  interest  benefits  by  using 
the  failed,  failing,  or  imbuilt  station  will 
be  the  owner  of  another  station  in  the 
same  market.  The  Commission  believes 
that  the  efficiencies  associated  with 
operation  of  two  same-market  stations, 
absent  unusual  circumstances,  will 
always  result  in  the  buyer  being  the 
owner  of  another  station  in  that  market. 

152.  Otherwise,  however,  a  failed, 
failing,  or  unbuilt  station  clearly  cannot 
contribute  to  localism,  competition  or 
diversity  in  local  markets.  Nothing  in 
the  record  in  the  instant  proceeding 
leads  us  to  find  otherwise.  The 
Commission  concludes  that  the  public 
interest  benefits  of  activating  a  dark  or 
unbuilt  station  outweigh  the  potential 
harm  to  competition  or  diversity. 
Therefore,  if  it  can  be  shown  that, 

'  absent  the  transfer,  the  licensee's  assets 
will  exit  the  market,  then  the  transfer  is 
not  likely  to  either  enhance  market 
power  or  facilitate  its  exercise.  In  such 
cases,  the  granting  of  a  waiver  would 
not  be  inconsistent  with  our 
competition  goal. 

153.  The  record  also  suggests  that 
local  television  stations  outside  the 
largest  markets  may,  in  some  cases, 
better  serve  the  public  interest  through 
station  combinations  not  permitted  by 
our  local  television  ownership  rules. 
The  Commission's  new  rules  allow  one 
compciny  to  own  two  stations  in  a 
market  provided  both  are  not  ranked  in 
the  top  four  in  ratings.  This  top  four- 
ranked  prohibition  promotes 
competition  by  preventing  the  strongest 
competitors  in  each  market  fi-om 


combining.  The  top  four  restriction  is  • 
premised  on  evidence  that  the  four 
leading  stations  in  each  market  are 
already  the  strongest  competitors  and 
that  combinations  among  them  would 
harm  the  public  interest  by  diminishing 
competition  in  the  DVP  market. 
However,  NAB  data  shows  that,  as  a 
class,  smaller  market  stations  (including 
both  top  four  and  other  stations)  are  less 
effective  competitors  in  the  DVP  market 
relative  to  stations  in  large  markets. 
Therefore,  the  Commission  allowed 
station  combinations  that  would  not  be 
permitted  in  larger  markets.  However, 
our  concern  for  the  economics  of 
broadcast  television  in  small  markets 
does  not. lead  us  to  relax  the  top  four 
prohibition  generally  because  the 
Commission  concluded  that  this 
restriction  remains  necessary  to  promote 
competition  in  the  DVP  market. 
Nonetheless,  the  Commission  does 
recognize  that  there  may  be  instances 
where  application  of  this  top  four 
restriction  will  disserve  the  public 
interest  by  preventing  marginal — ^but  not 
yet  "failing" — stations  from  effectively 
serving  the  needs  of  their  communities. 
Such  stations  may  not  be  financially 
capable  of  producing  the  amount  of 
news  and  local  affairs  programming  that 
they  would  like  to  provide  their 
communities,  which  in  turn  may  make 
them  less  competitive  in  the  local 
marketplace.  Accordingly,  in  order  to 
effectuate  our  goals  of  diversity, 
localism,  and  competition,  the 
Commission  will  consider  waivers  of 
the  top  four-ranked  restriction  in 
markets  with  1 1  or  fewer  television 
stations.  Those  are  the  markets  in  which 
the  Commission  has  already  recognized 
that  the  economics  of  broadcast 
television  justify  relatively  greater  levels 
of  station  consolidation  and  better  serve 
the  public  interest. 

154.  In  considering  waivers  of  our  top 
four-ranked  restriction,  the  Commission 
will  consider  a  number  of  factors.  For 
instance,  mergers  between  stations  that 
reduce  a  significant  competitive 
disparity  between  the  merging  stations 
and  the  dominant  station  in  the 
marketplace  are  particularly  likely  to  be 
pro-competitive.  Accordingly,  waiver 
applicants  should  supply  television 
ratings  information  for  the  four  most 
recent  ratings  periods  for  all  local 
stations  so  that  the  Commission  may 
assess  the  competitive  effect  of  the 
merger. 

155.  Second,  the  Commission  also 
will  evaluate  the  effect  of  the  proposed 
merger  on  the  stations'  ability  to 
complete  the  transition  to  digital 
television.  Waiver  applicants  claiming 
that  the  merger  is  neeided  to  facilitate 
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combination  involving  a  station 
acquired  pursuant  to  a  waiver,  the 
Commission  does  not  find  support  in 
the  record  for  permitting  such  transfers 
where  they  do  not  comply  with  our 
rules.  The  transfer  or  assignment  of  such 
a  combination  must  comply  with  our 
rules  or  waiver  standards  at  the  time  an 
application  to  transfer  or  assign  the 
station  is  filed. 

159.  Satellite  Stations.  Television 
satellite  stations  retransmit  all  or  a 
substantial  part  of  the  programming  of 
a  commonly  owned  parent  station. 
Satellite  stations  are  generally  exempt 
from  the  Commission's  broadcast 
ownership  restrictions.  The  Commission 
believes  that  continued  exemption  of 
satellite  stations  fi-om  the  local  TV 
ownership  rule  is  appropriate.  Our 
satellite  station  policy  rests  on  such 
factors  as  the  questionable  financial 
viability  of  the  satellite  as  a  stand-alone 
facility,  and  establishment  of  service  to 
underserved  areas.  By  adding  stations  to 
local  television  markets  where  stations 
otherwise  would  not  have  been 
established,  the  policy  advances  the 
same  goals  as  those  underlying  our  local 
TV  ownership  restrictions.  Since  these 
'Stations  are  licensed  only  if  they  caimot 
survive  as  standalone,  independently 
operated  stations,  the  Commission  finds 
that  exempting  them  from  the  local  TV 
ownership  rule  will  not  harm 
competition  or  diversity. 

160.  Transferability  of  Combinations 
Under  Modified  Rule.  If  an  entity 
acquires  a  second  or  third  station  that 
complies  with  the  Commission's 
modified  rule,  it  will  not  later  be 
required  to  divest  if  the  number  of 
stations  in  the  market  subsequently 
declines  below  the  level  consistent  with 
our  outlet  cap,  or  if  more  than  one 
commonly  owned  station  subsequently 
becomes  a  top  four-ranked  station  in  the 
market.  The  impact  of  such  a 
"springing"  rule  would  be  highly 
disruptive  to  the  market.  Like  our  other 
rules,  however,  the  Commission  will  not 
ignore  the  public  interest  underpirmings 
at  the  time  of  a  subsequent  sale  of  the 
combination.  Thus,  absent  a  waiver,  a 
combination  may  not  be  assigned  or 
transferred  to  a  new  owner  if  the 
combination  does  not  satisfy  our  local 
TV  ownership  cap  at  the  time  of  the 
proposed  assignment  or  transfer. 

B.  Local  Radio  Ownership  Rule 

161.  The  local  radio  ownership  rule 
limits  the  number  of  commercial  radio 
stations  overall  and  the  number  of 
commercial  radio  stations  in  a  service 
(AM  or  FM)  that  a  party  may  own  in  a 
local  market.  In  the  1996  Act,  Congress 
directed  the  Commission  to  revise  those 
lipiits  to  provide  that:  (1)  In  a  radio 


market  with  45  or  more  commercicd 
radio  stations,  a  party  may  own,  operate, 
or  control  up  to  8  commercial  radio 
stations,  not  more  than  5  of  which  are 
in  the  same  service  (AM  or  FM);  (2)  in 
a  radio  market  with  between  30  and  44 
(inclusive)  commercial  radio  stations,  a 
party  may  own,  operate,  or  control  up 
to  7  commercial  radio  stations,  not  more 
than  4  of  which  are  in  the  same  service 
(AM  or  FM);  (3)  in  a  radio  market  with 
between  15  and  29  (inclusive) 
commercial  radio  stations,  a  party  may 
own,  operate,  or  control  up  to  6 
commercial  radio  stations,  not  more 
than  4  of  which  are  in  the  same  service 
(AM  or  FM);  and  (4)  in  a  radio  market 
with  14  or  fewer  commercial  radio 
stations,  a  party  may  own,  operate,  or 
control  up  to  5  commercial  radio 
stations,  not  more  than  3  of  which  are 
in  the  same  service  (AM  or  FM),  except 
that  a  party  may  not  own,  operate,  or 
control  more  than  50  percent  of  the 
stations  in  such  market. 

162.  The  Commission  concludes  that 
the  numerical  limits  in  the  local  radio 
owrnership  rule  are  "necessary  in  the 
public  interest"  to  protect  competition 
in  local  radio  markets.  The  Commission 
concludes,  however,  that  the  rule  iaits 
current  form  does  not  promote  the 
public  interest  as  it  relates  to 
competition  because  (1)  its  current 
contour-overlap  methodology  for 
defining  radio  markets  and  counting 
stations  in  the  market  is  flawed  as  a 
means  to  protect  competition  in  local 
radio  markets,  and  (2)  the  current  rule 
improperly  ignores  competition  from 
noncommercial  radio  stations  in  local 
radio  markets.  To  address  those 
concerns,  the  Commission  modifies  the 
rule  to  replace  the  contour-overlap 
market  definition  with  an  Arbitron 
Metro  market  and  to  count 
noncommercial  stations  in  the  radio 
market;  and  the  Commission  initiates  a 
new  rulemaking  proceeding  as  part  of 
this  item  to  define  markets  for  areas  of 
the  coimtry  where  Arbitron  Metros  are 
not  defined.  Although  the  Commission 
primarily  relies  on  competition  to 
justify  the  rule,  the  Commission 
recognizes  that  localism  and  diversity 
are  fostered  when  there  are  multiple, 
independently  owned  radio  stations 
competing  in  the  same  market;  its 
competition-based  rule,  therefore,  will 
also  promote  those  public  interest 
objectives.  The  Commission  also 
conclude  that,  consistent  with  our  focus 
on  competition,  joint  sales  agreements 
("JSAs")  will  result  in  attribution  of  the 
brokered  station  to  the  brokering  party 
under  certain  conditions. 

163.  Section  202(h)  Determination. 
Under  section  202(h),  the  Commission 
considers  whether  the  local  radio 
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ownership  rule  continues  to  be 
"necessary  in  the  public  interest  as  a 
result  of  competition."  In  determining 
whether  the  rule  meets  that  standard, 
the  Commission  considers  whether  the 
rule  serves  the  public  interest,  which,  in 
radio  broadcasting,  traditionally  has 
encompassed  competition,  localism, 
and  diversity.  The  Commission 
examines  each  of  these  public  interest 
objectives  in  tujn. 

164.  Competition.  In  the  Policy  Goals 
section,  the  Commission  explained  how 
the  public  interest  is  served  by 
preserving  competition  in  relevant 
media  markets.  Although  limits  on  local 
radio  ownership  are  generally  necessary 
to  serve  the  public  interest,  the 
Commission  concludes  that  the  current 
local  radio  ownership  rule  does  not 
serve  the  public  interest  as  it  relates  to 
competition  for  two  reasons.  First,  the 
current  rule  uses  a  methodology  for 
defining  radio  markets  and  counting  the 
niunber  of  radio  stations  in  a  market 
that  has  not  protected  against  undue 
concentration  in  local  radio  markets. 
Second,  the  current  rule  fails  to  account 
for  the  competitive  presence  of 
noncommercial  stations  in  a  market. 
Accordingly,  the  Commission  modifies 
the  rule  to  address  these  concerns. 

165.  The  Product  Market  Definition. 
To  measure  the  state  of  competition  in 
radio  broadcasting,  the  Commission  first 
must  determine  the  relevant  product 
markets  in  which  radio  stations  compete 
and  the  other  media,  if  any,  that 
compete  in  those  markets.  The 
Commission  concludes  that  radio 
broadcasters  operate  in  three  relevant 
markets:  radio  advertising,  radio 
listening,  and  radio  program  ' 
production. 

166.  The  Radio  Advertising  Market. 
The  Commission  concludes  that 
advertisers  do  not  view  radio  stations, 
newspapers,  and  television  stations  as 
substitutes.  A  number  of  commenters 
have  argued  that  there  is  little 
substitution  between  advertising  on 
broadcast  TV  and  newspapers.  Further, 
empirical  studies  confirm  that 
advertisers  do  not  view  ads  in 
newspapers  and  broadcast  radio  as 
substitutes.  The  Commission 
acknowledges  that  the  studies  discussed 
in  the  full  text  of  the  R&O  focus  on 
national  advertising  markets.  Nothing 
has  been  submitted  in  the  record, 
however,  that  suggests  that  local 
advertisers  are  better  able  to  substitute 
between  radio  and  other  media  than  are 
national  advertisers,  and  the  studies' 
results  are  consistent  with  the  results  of 
MOWG  Study  No.  10,  which  did 
examine  local  advertisers. 

167.  The  Radio  Listening  Market.  The 
Conunission  concludes  that  radio 


listening  is  a  relevant  product  market. 
There  is  no  evidence  that  radio  listeners 
consider  non-audio  entertainment 
alternatives  to  be  good  substitutes  for 
listening  to  the  radio.  The  Commission 
therefore  disagrees  with  commenters 
who  argue  that  the  relevant  market 
should  be  broadened  from  radio 
listening  to  include  non-audio 
entertairunent  options.  The  Commission 
also  disagrees  with  commenters  who     . 
argue  that  the  relevant  product  market 
should  be  broadened  to  include  other 
delivered  audio  media,  such  as  Internet 
audio  streaming  and  satellite  radio. 
Internet  audio  streaming  may  be  a 
substitute  for  broadcast  radio  when 
listening  takes  place  while  working  on 
a  computer  or  in  a  small  office 
environment.  A  significant  portion  of 
audio  listening,  however,  occurs  while 
driving  or  otherwise  outside  of  the 
office  or  home.  Since  most  people  do 
not  access  Internet  audio  from  a  mobile 
location,  the  Commission  concludes 
that  Internet  audio  streaming  is  not  a 
substitute  for  broadcast  radio  for  a 
significant  portion  of  audio  listening. 
Similarly,  satellite  radio  may  be  a 
substitute  for  broadcast  radio  for  the 
fewer  than  600,000  people  that 
subscribe  to  satellite  radio.  But  the  vast 
majority  of  the  population  does  not 
subscribe  to  a  satellite  radio  service. 
Accordingly,  the  Commission  conclades 
that  satellite  radio  is  not  yet  a  good 
substitute  for  broadcast  radio  for  most 
listeners.  ^ 

168.  Preserving  competition  for 
listeners  is  of  paramount  concern  in  the 
Commission's  public  interest  analysis. 
Although  competition  in  the  radio 
advertising  market  and  the  radio 
program  production  market  indirectly 
affects  listeners  by  enabling  radio 
broadcasters  to  compete  fairly  for 
advertising  revenue  and  programming — 
critical  inputs  to  broadcasters'  ability  to 
provide  service  to  the  public — it  is  the 
state  of  competition  in  the  listening 
market  that  most  directly  affects  the 
public.  When  that  market  is 
competitive,  rivals  profit  by  attracting 
new  audiences  and  by  attracting 
existing  audiences  away  fix)m 
competitors'  programs.  Monopolists,  on 
the  other  hand,  profit  only  by  attracting 
new  audiences;  they  do  not  profit  by 
attracting  existing  audiences  away  from 
their  other  programs.  Because  the 
additional  incentives  facing  competitive 
rivals  are  more  likely  to  improve 
program  quality  and  create 
programming  preferred  by  existing 
listeners,  it  is  critical  to  the 
Commission's  competition  policy  goals 
that  a  sufficient  number  of  rivals  are 
actively  engaged  in  competition  for 


listening  audiences.  Limits  on  local 
radio  ownership  promote  competition 
in  the  radio  listening  market  by  assuring 
that  numerous  rivals  are  contending  for 
the  attention  of  listeners. 

169.  Radio  Program  Production 
Market.  Radio  stations  seek  to  acquire 
audio  programming  from  a  variety  of 
audio  program  producers.  Many  sellers 
of  audio  programming  do  not  have 
adequate  substitutes  for  local  radio 
stations.  The  record  indicates  that  radio 
stations  are  an  important  mechanism  by 
which  the  American  public  is  inade 
aware  of  new  music.  Moreover,  the 
record  suggests  no  reasonable 
alternative  available  to  producers  of 
radio  talk  shows — a  type  of  radio 
programming  that  has  become 
increasingly  popular  in  the  last  decade. 
To  the  extent  that  the  radio  stations  in 

a  local  community  are  owned  by  one  or 
a  few  firms,  those  firms  could  constitute 
a  bottleneck  that  would  impede  the 
ability  of  radio  programming  producers 
to  maike  their  programming  available  to 
consimiers  in  that  community. 
Accordingly,  the  Conmiission  concludes 
that  radio  programming  constitutes  a 
separate  relevant  product  market. 

170.  Geographic  Market  Definition. 
There  is  no  serious  dispute  that  the 
relevant  geographic  market  for  the 
product  markets  in  which  radio  stations 
compete  is  local.  The  parameters  of  the 
local  market,  however,  have  been  a 
source  of  considerable  debate  and 
controversy.  The  Commission  currentiy 
uses  a  contour-overlap  methodology  for 
defining  radio  markets  and  determining 
the  number  of  radio  stations  that  are  in 
those  markets.  That  methodology  has 
been  subject  to  intense  criticism  for 
producing  unrealistic  and  irrational 
results.  Based  on  the  record  and  our 
own  experience,  the  Commission  now 
concludes  that  the  contour-overlap 
system  should  be  replaced  by  a  more 
rational  and  coherent  methodology 
based  on  geographically-determined 
markets  to  promote  more  effectively  our 
competition  policy  goals. 

171.  Problems  with  the  Existing  Radio 
Market  Definition  and  Counting 
Methodologies.  The  Commission 
currently  relies  on  the  principal 
community  contours  of  the  commercial 
radio  stations  that  are  proposed  to  be 
conunonly  owned  to  determine  the 
relevant  radio  market  in  which  those 
stations  participate  and  to  count  the 
other  radio  stations  that  are  in  the 
market.  We  first  consider  whether  an 
area  of  overlap  exists  among  the 
principal  community  contours  of  all  of 
the  stations  proposed  to  be  commonly" 
owned.  If  no  such  overlap  area  exists, 
then  the  radio  stations  involved  are 
presumed  to  be  in  separate  radio 
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markets,  and  the  local  radio  ownership 
nile  is  not  tri|  gered.  If  one  or  more  areas 
of  contour  overlap  exist,  however,  the 
nile  is  trigger  jd.  and  the  Commission 
must  determi  le  whether  the  proposed 
combination  :omplies  with  the  limits 
specified  in  tl  le  rule. 

1  TL  The  C(  iramission  first  asks  how 
many  stations  a  party  would  own  in  the 
relevant  radic  market  (i.e.,  the 
"numerator"  )f  the  fraction  upon  which 
the  numerica  limits  in  the  local  radio 
ownership  ru  e  are  based).  Under  oiu 
current  methc  dology,  the  Commission 
deems  the  rat  io  stations  whose 
principal  con  munity  contours  mutually 
overlap  to  be  n  the  same  market,  and 
it  deems  thosis  stations  to  be  the  only 
stations  owne  d  by  the  common  owner 
in  that  marke  .  In  some  instances,  a 
radio  station':  principal  community 
contour  will  c  verlap  some,  but  not  all, 
of  the  princip  il  cominunity  contours  of 
other  commoidy  owned  radio  stations. 
In  those  cases ,  separate  radio  markets 
will  be  formed  from  the  mutual  contour 
overlaps  of  di  ferent  subsets  of 
commonly  ovTied  radio  stations.  We 
nevertheless  <  pply  the  same  rule:  In 
each  of  those  separate  markets,  it  deems 
the  radio  stati  ans  whose  principal 
community  C(  mtours  mutually  overlap 
to  be  in  the  sa  me  market,  and  it  deems 
those  stations  to  be  the  only  stations 
owned  by  the  common  owner  in  that 
market. 

173.  After  c  ilculating  the  numerator 
for  a  particuk  r  radio  market,  the 
Commission  \  lext  determines  the  size  of 
the  market.  T(  \  do  this,  the  Commission 
again  relies  oi  i  principal  community 
contours.  The  Commission  counts  as 
being  in  the  n  levant  radio  market  the 
radio  stations  that  are  included  in  the 
numerator.  VVb  add  to  this  number  every 
other  commei  cial  radio  stations  whose 
principal  com  munity  contour  overlaps 
the  principal  ;onmiunity  contour  of  at 
least  one  of  th  e  stations  counted  in  the 
numerator.  Tl  le  total  represents  the  size 
of  the  market  igainst  which  the  number 
of  commonly  awned  stations  is 
evaluated  to  c  etermine  whether  the 
proposed  con  bination  complies  with 
the  local  radii  i  ownership  rule. 

174.  One  si  ;nificant  problem  with  the 
current  conto  ir-overlap  system  is  what 
is  known  as  t«e  "Pine  Bluff'  problem, 
or  the  "numeiator-denominator" 
inconsistency  A  party  is  deemed  to 
own  only  thoi  e  stations  that  are 
represented  ii  i  the  numerator.  In 
calculating  th  3  denominator,  however, 
any  radio  stat  on  whose  principal 
community  c(  mtour  overlaps  the 
principal  com  munity  contour  of  at  least 
one  of  the  rad  io  stations  in  the 
numerator  is  (  ounted  as  being  in  the 
market,  regar(  less  of  who  owns  that 


station.  As  a  result,  the  denominator 
may  include  radio  stations  that  are 
owned  by  the  same  party  that  owns  the 
radio  stations  represented  in  the 
numerator.  Because  those  stations  are 
counted  in  the  denominator,  they  are  by 
definition  "in"  the  market,  but  they 
would  not  count  against  the  party's 
ownership  limit  in  that  market  unless 
their  principal  community  contours 
overlap  the  principal  community 
contours  of  all  of  the  radio  stations  in 
the  numerator. 

175.  The  numerator-denominator 
inconsistency  has  two  potential  and 
interrelated  effects  that  highlight  the 
problems  with  our  current  methodology. 
First,  by  counting  commonly  owned 
stations  in  the  denominator  that  are  not 
counted  in  the  numerator,  a  party  may 
be  able  to  use  its  own  radio  stations  to 
increase  the  size  of  the  radio  market  and 
thereby  "bump"  itself  into  a  higher 
ownership  tier.  Second  (and  more 
commonly),  the  inconsistency  enables  a 
party  to  own  radio  stations  that  are  in 
the  relevant  radio  market  (as  determined 
by  our  rixles)  without  having  those 
stations  count  against  the  party's 
ownership  limit  in  that  market.  The 
current  system  of  counting  radio 
stations  thus  enables  a  party,  by  taking 
advantage  of  the  effects  of  the 
numerator-denominator  inconsistency, 
to  circumvent  our  limits  on  radio  station 
ownership,  which  are  intended  to 
protect  against  excessive  concentration 
levels  in  local  radio  markets. 

176.  The  Commission  cannot  fix  the 
problems  associated  with  our  current 
methodology  merely  by  excluding 
commonly  owned  stations  from  the 
denominator  or  including  those  stations 
in  the  numerator.  If  the  Commission 
excludes  commonly  owned  stations 
fi-om  the  denominator,  then  it  would  be 
determining  which  radio  stations  are  in 
the  market  based  on  who  owns  those 
stations,  a  distinction  that  wpuld  be 
both  unprincipled  and  unprecedented 
in  the  history  of  competition  analysis.  If 
the  Commission  includes  in  the 
numerator  commonly  owned  stations 
represented  in  the  denominator,  a 
party's  ownership  level  in  a  particular 
market  may  be  overly  inflated  by 
outlying  stations  far  from  the  area  of 
concentration.  Each  of  these  proposals 
thus  would  create  new  "reverse" 
anomalies  to  cancel  out  the  effects  of  the 
numerator-denominator  inconsistency. 

177.  The  Commission's  experience 
with  the  current  contour-overlap 
methodology  leads  us  to  the  conclusion 
that  it  is  flawed  as  a  means  to  preserve 
competition  in  local  radio  markets,  and 
that  the  Commission  should  take  an 
entirely  new  approach  to  market 
definition.  As  is  clear  from  our 


description  of  the  current  market 
definition  and  counting  methodologies, 
the  size  of  a  radio  market  under  our 
current  system  is  unique  to  the 
proposed  combination  being  evaluated. 
A  different  combination  of  radio 
stations,  or  the  addition  or  subtraction 
of  a  radio  station  from  the  combination, 
has  the  potential  to  change  the  area 
covered  by  the  principal  community 
contoiors  of  the  combination  and,  thus, 
to  change  the  number  of  conunercial 
radio  stations  that  are  counted  as  being 
in  the  market.  This  is  a  singular  and 
unusual  method  for  determining  the 
size  of  a  market.  Under  traditional 
antitrust  principles,  the  "relevant 
geographic  market"  is  used  to  identify ' 
the  parties  that  compete  in  that  market. 
Oiir  contour-overlap  methodology,  in 
contrast,  uses  the  outlets  of  one  party — 
commonly  owned  stations  with 
mutually  overlapping  principal 
community  contours — to  define  the 
local  radio  market  and  identify  other 
market  participants.  This  is  an  inherent 
aspect  of  the  contour-overlap 
methodology  that  is  not  in  line  with 
coherent  and  accepted  methods  for 
delineating  geographic  markets  for 
purposes  of  competition  analysis. 

178.  The  conceptual  problems  with 
the  contour-overlap  methodology  have 
significant  implications  for  our  ability  to 
guard  against  undue  concentration  in 
local  radio  markets.  Because  radio 
stations  with  larger  signal  contours  are 
more  likely  to  reach  a  wider  audience, 
consolidation  of  these  radio  stations  in 
the  hands  of  one  or  a  few  owners 
increases  the  potential  for  market  power 
in  local  radio  markets.  Yet  the  contour- 
o\?erlap  system  actually  encourages 
consolidation  of  powerful  radio  stations 
because  stations  with  larger  signal 
contours  are  more  likely  to  create  larger 
radio  markets,  which  make  it  more 
likely  that  a  party  would  be  able  to 
acquire  additional  radio  stations  in  that 
market.  Thus,  by  creating  this  perverse 
incentive,  the  contour-overlap 
methodology  may  undermine  the 
primary  public  interest  rationale  for  the 
local  radio  ownership  rule. 

1 79.  Other  aspects  of  our  contour- 
overlap  methodology  also  limit  its 
usefulness  in  protecting  and  promoting 
competition.  "The  method  for 
determining  which  stations  are  in  a 
market  often  does  not  reflect  the  area  of 
true  competition  among  radio  stations. 
The  Commission  currently  counts  a 
radio  station  as  being  a  competitor  in  a 
radio  market  if  its  principal  community 
contour  overlaps  any  one  of  the 
principal  community  contours  that  form 
the  market  boundary.  Those  radio 
stations  may  be  too  distant  to  serve 
effectively  either  the  listeners  or  the 
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advertisers  in  the  geographic  area  in 
which  concentration  is  occurring,  but 
they  are  included  in  the  market  because 
of  the  happenstance  of  the  size,  shape, 
or  location  of  one  or  more  of  the 
principal  community  contours  of  the 
radio  stations  involved. 

180.  The  contour-overlap 
methodology  also  makes  it  difficult  to 
measure  concentration  levels  in  local 
radio  markets  accurately.  As  currently 
-implemented,  the  methodology  does  not 
examine  the  number  of  radio  station 
owners  in  a  market;  it  only  considers 
how  many  radio  station  signals  cross  the 
market  boundary  created  by  the 
principal  community  contours  of 
commonly  owned  stations  with 
mutually  overlapping  contours.  Those 
signals  may  be  owned  by  only  one  other 
party;  indeed,  because  of  the  numerator- 
denominator  inconsistency,  those  radio 
stations  may  be  owned  by  the  same 
party.  The  current  methodology  simply 
does  not  take  ownership  into  account, 
which  makes  an  accurate  measure  of 
local  radio  concentration  difficult  to 
achieve. 

181.  Consistency  suffers  as  well. 
Under  the  contoiu--overlap 
methodology,  every  combination 
operates  in  a  radio  market  that  is  unique 
to  that  combination.  Thus,  diere  is  no 
common  metric  that  the  Commission 
can  use  to  compare  the  effect  of  two 
different  combinations  on  competition. 
In  fact,  the  Commission  caimot  even 
rationally  evaluate  the  effect  that  adding 
a  new  radio  station  to  an  existing 
combination  would  have  on 
competition  because  the  relevant  radio 
markets  before  and  after  the  acquisition 
may  be  completely  different,  depending 
on  the  vagaries  of  the  contour  overlaps. 

182.  The  Commission  does  not  agree 
that  it  must  demonstrate  actual  harm  to 
move  from  an  irrational  market 
definition  to  a  rational  one.  Any 
analysis  of  the  potential  harms  of 
concentration  should  be  focused  on  the 
limits  on  how  many  stations  a  party 
may  own  in  a  market,  rather  than  on 
whether  a  distorted  methodology  for 
defining  radio  markets  and  counting 
radio  stations  should  be  preserved. 

183.  In  short,  the  Commission's 
experience  with  the  contour-overlap 
system  leads  it  to  believe  that  it  is 
ineffective  as  a  means  to  measure 
competition  in  local  radio  markets,  and 
that  a  different  method  of  defining  the 
market  will  more  effectively  serve  its 
goals.  The  Commission  sees  scant 
evidence  in  the  record  to  lead  it  to  a 
different  conclusion.  Some  commenters 
correctly  note  that  any  methodology  the 
Commission  develops  may  create 
anomalous  situations  in  certain 
instances.  But  the  Commission  cannot 


agree  that  its  inability  to  achieve 
perfection  in  eyery  instance  justifies 
maintaining  the  current  system.  The 
Commission  concludes  that  its 
methodology  for  defining  radio  markets 
and  counting  market  participants  must 
be  changed. 

184.  Statutory  Authority.  Before 
explaining  our  modified  market 
definition  and  counting  methodologies, 
the  Commission  addresses  arguments 
that  it  lacks  the  statutory  authority  to 
revise  those  methodologies  in  a  way  that 
would  prohibit  radio  station 
combinations  that  are  permissible  under 
the  current  framework.  After  reviewing 
the  relevant  statutory  provisions,  the 
Commission  finds  that  argument  to  be 
without  merit.  The  Communications  Act 
grants  us  the  authority  to  "[mjake  such 
rules  and  regulations,  .not  inconsistent 
with  law,  as  may  be  necessary  to  carry 
out  the  provisions  of  the  Act.  47  U.S.C. 
303(r].  "rhe  Commission  is  also 
authorized  to  "make  such  rules  and 
regulations  *   *   *  not  inconsistent  with 
[the]  Act,  as  may  be  necessary  in  the 
execution  of  [our]  functions."  Id.  section 
154(i).  The  Supreme  Court  has  held  that 
these  broad  grants  of  rulemaking  power 
authorize  us  to  adopt  rules  to  ensure 
that  broadcast  station  ownership  is 
consistent  with  the  public  interest.  The 
Commission  finds  nothing  in  the  1 996 
Act  or  its  legislative  history  that 
diminishes  that  authority.  To  the 
contrary,  section  202(b)  contemplated 
that  the  Commission  would  exercise  our 
rulemaking  authority  to  make  the 
revisions  to  the  rule  that  Congress 
required,  and  section  202(h) 
contemplates  that  it  will  exercise  our 
rulemaking  authority  to  repeal  or 
modify  ownership  rules  that  it 
determines  are  no  longer  in  the  public 
interest.  The  Commission  accordingly 
finds  that  it  has  the  authority  to  revise 
the  local  radio  ownership  rule  in  a 
maimer  that  serves  the  public  interest. 

185.  Some  commenters  nevertheless 
argue  that  the  1996  Act  restricts  how  the 
Commission  may  define  the  "public 
interest."  The  Commission  finds  that 
argimient  flawed.  In  Fox  Television,  280 
F.3d  at  1043,  the  court  held,  in  the 
context  of  the  national  television 
ownership  cap,  that  the  numbers 
Congress  selected  "determined  only  the 
starting  point"  for  analysis  and 
instructed  us  not  "to  defer  to  the 
Congress's  choice"  of  numbers  in  our 
analysis.  Thus,  even  if  Congress 
believed  in  1996  that  section  202(b)  set 
the  appropriate  radio  station  ownership 
levels.  Fox  holds  that  the  Commission 
retain  the  authority — indeed,  the 
obligation — to  determine  ourselves 
whether  a  change  in  the  rules  would 
serve  the  public  interest. 


186.  The  Commission  recognizes  that 
the  section  202(h)  presiunption  requires 
it  to  justify  a  decision  to  retain  the  rule. 
The  purpose  of  the  presumption  is  thus 
to  shift  the  traditional  administrative 
law  biu-den  from  those  seeking  to 
modify  or  eliminate  the  rule  to  those 
seeking  to  retain  it.  It  would  be  a 
substantial  leap,  however,  to  read  this 
presumption  as  having  the  additional 
effect  of  limiting  the  types  of  changes 
that  we  may  conclude  are  in  the  public 
interest.  The  Commission  sees  no  basis 
for  such  a  view.  Had  Congress  intended 
to  curtail  the  Commission's  regulatory 
powers  so  drastically,  it  would  have 
done,  so  in  more  express  terms. 

187.  Invocation  of  the  ratification,  or 
reenactment,  doctrine  does  not  alter  the 
analysis.  The  Commission  finds  nothing 
in  the  1996  Act  or  in  its  legislative 
history  that  evidences  a  congressional 
intent  to  adopt  the  market  definition 
and  counting  methodologies  that  the 
Commission  adopted  in  1992.  Even  if 
the  ratification  doctrine  could  be 
invoked,  moreover,  that  would  not 
"preclude  (anl  agency,  in  the  exercise  of 
its  rulemaking  authority,  from  later 
adopting  some  other  reasonable  and 
lawful  interpretation  of  the  statute." 
McCovv.  United  States.  802  F.2d  762, 
766  (4th  Cir.  1986).  The  ratification 
doctrine  "does  not  mean  that  the  prior  . 
construction  has  become  so  embedded 
in  the  law  that  only  Congress  can  effect 
a  change,"  but  permits  changes 
"through  exercise  by  the  administrative 
agency  of  its  continuing  rule-making 
power."  Helveringv.  Reynolds,  313  U.S. 
428,  432  (1941).  Because  Congress  has 
left  the  Commission's  general 
rulemaking  powers  intact,  the 
ratification  doctrine — even  if  properly 
invoked — would  not  bar  us  from 
exercising  those  powers  to  change  the 
method  used  to  define  local  radio 
markets  and  coimt  radio  stations  for 
purposes  of  the  local  radio  ownership 
rule. 

188.  Geography-Based  Radio  Markets. 
The  Commission  concludes  that  a  local 
radio  market  that  is  objectively 
determined,  i.e.  that  is  independent  of 
the  radio  stations  involved  in  a 
particular  transaction,  presents  the  most 
rational  basis  for  defining  radio  markets. 
As  explained  below,  the  Commission 
will  rely  on  the  Arbitron  Metro  Survey 
Area  (Arbitron  Metro)  as  the 
presumptive  market.  The  Commission 
also  establishes  a  methodology  for 
counting  the  number  of  radio  stations 
that  participate  in  a  radio  market.  The 
Commission  initiates  below  a  new 
rulemaking  proceeding  to  define  radio 
markets  for  areas  of  the  country  not 
located  in  an  Arbitron  Metro,  and 
adopts  a  modified  contour-overlap 
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approach  to  e  asure  the  orderly 
processing  of  radio  station  applications 
pending  com]  tletion  of  that  rulemaking 
proceeding. 

189.  Applicants  will  be  required  to 
demonstrate  c  ompliance  with  the  rule 
when  filing  a]  >plications  to  obtain  a  new 
construction  ]  )ennit  or  license,  to  assign 
or  transfer  an  existing  permit  or  license, 
or  to  make  ce:  tain  modifications,  such 
as  a  change  in  the  community  of  license 
of  a  ipdio  Stat  on.  The  Commission 
makes  clear  tl  lat  any  radio  station  that 

is  included  in  the  radio  market  under 
our  methodology  will  also  be  counted 
against  a  stati  >n  owner's  ownership 
limit  in  such  :  narket. 

190.  Arbitn  n  Metro  Survey  Areas. 
Where  a  comi  aercially  accepted  and 
recognized  de  finition  of  a  radio  market 
exists,  it  seems  sensible  to  the 
Commission  t  a  rely  on  that  market 
definition  for  purposes  of  applying  the 
local  radio  ov  nership  rule.  Arbitron,  as 
the  principal  adio  rating  service  in  the 
country,  has  c  efined  radio  markets  for 
most  of  the  m  3re  populated  urban  areas 
of  the  countrv .  The  record  shows  that 
.^rbitron's  ma  :ket  definitions  are  an 
industry  stan<  lard  and  represent  a 
reasonable  geographic  market 
delineation  w  thin  which  radio  stations 
compete.  Indeed,  the  DOJ  consistently 
has  treated  Aijbitron  Metros  as  the 
relevant  geogi  aphic  market  for  antitrust 
purposes.  As  '4ABOB  succinctly  states, 
"Radio  statiois  compete  in  Arbitron 
markets."  Givsn  the  long-standing 
industry  recoj  nition  of  the  value  of 
Arbitron's  ser  rice,  we  believe  there  is 
strong  reason  to  adopt  a  local  radio 
market  definil  ion  that  is  based  on  this 
established  industry  standard. 

191.  Although  Arbitron  Metro 
boundaries  d(  occasionally  change,  the 
Commission  i  5  not  convinced  that  such 
changes  occui  with  such  frequency,  or 
that  they  are  s  o  drastic,  that  we  must 
reject  reliance  on  those  boundaries  in 
defining  the  r  jlevant  radio  markets.  The 
Commission  1  elieves,  moreover,  that  we 
can  establish  safeguards  to  deter  parties 
from  attempt!  ig  to  manipulate  Arbitron 
market  defini  ions  for  purposes  of 
circumventin  ;  the  local  radio 
ownership  ru  e.  Specifically,  the 
Commission  i  i/ill  not  allow  a  party  to 
receive  the  be  aefit  of  a  change  in 
Arbitron  Meti  o  boundaries  unless  that 
change  has  been  in  place  for  at  least  two 
years.  This  safeguard  includes  both 
enlarging  the  Metro  (to  make  a  market 
larger)  and  sh  inking  the  Metro  (to  split 
a  party's  non-compliant  station  holdings 
into  separate  markets).  Similarly,  a 
station  combi  lation  that  does  not 
comply  with  I  he  rule  caimot  rely  on  a 
change  in  Art  itron  Metro  definitions  to 
show  complia  nee  and  thereby  avoid  the 


transfer  restrictions  outlined  in  the 
grandfathering  section  of  the  R&O, 
unless  that  change  has  been  in  effect  for 
two  years.  The  Commission  also  will 
not  allow  a  party  to  receive  the  benefit 
of  the  inclusion  of  a  radio  station  as 
"home"  to  a  Metro  unless  such  station's 
community  of  license  is  located  within 
the  Metro  or  such  station  has  been 
considered  home  to  that  Metro  for  at 
least  two  years.  A  party  also  may  not 
receive  the  benefit  of  changing  the  home 
status  of  its  own  station  if  such  change 
occurred  within  the  two  years  prior  to 
the  filing  of  an  application.  The 
Commission  believes  these  safeguards 
will  ensure  that  changes  in  Arbitron 
Metro  boundaries  and  home  market 
designations  will  be  made  to  reflect 
actual  market  conditions  and  not  to 
circxunvent  the  local  radio  ownership 
rule.  To  the  extent,  of  course,  that  the 
Commission  determines  that,  despite 
these  safeguards,  an  Arbitron  Metro 
boundary  has  been  altered  to 
circiunvent  the  local  radio  ownership 
rule,  we  can  and  will  consider  that  fact 
in  evaluating  whether  a  radio  station 
combination  complies  with  the  rule's 
numerical  limits.  - 

192.  Counting  Methodology.  For  each 
Arbitron  Metro,  Arbitron  lists  the 
commercial  radio  stations  that  obtain  a 
minimum  audience  share  in  the  Metro. 
Some  of  these  stations  are  designated  by 
Arbitron  as  "home"  to  the  Metro.  These 
"home"  radio  stations  usually  are  either 
licensed  to  a  conunimity  within  the 
Arbitron  Metro  or  are  determined  by 
Arbitron  to  compete  with  the  radio 
stations  located  in  the  Metro.  These 
radio  stations  are  also  known  as  "above- 
the-line"  stations  because,  in  ratings 
reports,  Arbitron  uses  a  dotted  line  to 
separate  these  stations  from  other  radio 
stations — known  as  "below-the-line" 
stations — that  have  historically  received 
a  minimum  listening  share  in  a  Metro. 

193.  The  Commission  traditionally 
has  relied  on  BIA's  Media  Access  Pro 
database  to  obtain  information  about 
particular  Arbitron  Metros.  The  BIA 
database  relies  on  Arbitron's  market 
definitions  and  builds  upon  Arbitron's 
data  to  provide  greater  detail  about  the 
competitive  realities  in  Metro  markets. 
Given  our  experience  with  the  BIA 
database  and  its  acceptance  in  the 
industry,  we  will  count  as  being  in  an 
Arbitron  Metro  above-the-line  radio 
stations  (i.e.,  stations  that  are  listed  as 
"home"  to  that  Metro),  as  determined  by 
BIA.  The  Commission  also  will  include 
in  the  market  any  other  licensed  full 
power  commercial  or  noncommercial 
radio  station  whose  community  of 
license  is  located  within  the  Metro's 
geographic  boimdary.  A  radio  station 
located  outside  of  a  Metro  occasionally 


may  be  included  as  home  to  that  Metro. 
In  such  cases,  the  Commission  will 
count  that  station  as  participating  in  the 
radio  market  in  which  its  community  of 
license  is  located  in  addition  to  the 
Metro.  The  Commission  believes  this 
simple  rule  will  help  prevent  odd 
results  in  cases  where  a  station  requests 
"home"  status  in  order  to  be  viewed  as 
a  participant  in  another  (usually  larger) 
Metro.  With  these  rules,  oui  counting 
methodology  will  reflect  more 
accurately  the  competitive  reality 
recognized  by  the  radio  broadcasting 
industry. 

194.  The  Commission  rejects 
arguments  that  we  should  coimt  below- 
the-line  stations  in  determining  the  size 
of  a  Metro's  radio  market.  Below-the- 
line  stations  can  be  a  considerable 
distance  from  the  Metro,  and  in  many 
cases  serve  different  population  centers, 
if  not  altogether  different  Metros,  from 
radio  stations  located  in  the  market. 
Although  the  Commission  recognizes 
that,  in  certain  instances,  certain  below- 
the-line  radio  station  may  have  a 
competitive  impact  in  the  market  for 
radio  listening,  we  believe  that,  on 
balance,  counting  every  below-the-line 
radio  station  would  produce  a  distorted 
picture  of  the  state  of  competition  in  a 
particular  Metro. 

195.  Areas  Not  Located  in  an  Arbitron 
Metro.  Arbitron  Metros  do  not  cover  the 
entire  country.  The  Conunission 
accordingly  will  develop  radio  market 
definitions  for  non-Metro  areas  through 
the  rulemaking  process.  The 
Commission  initiates  in  a  separate 
notice,  published  elsewhere  in  the 
Federal  Register,  a  new  rulemaking 
proceeding  to  seek  comment  on  that 
issue. 

196.  While  that  rulemaking 
proceeding  is  pending,  the  Commission 
will  need  to  process  applications 
proposing  radio  station  combinations  in 
non-Metro  areas  and  determine  whether 
such  combinations  comply  with  the 
local  radio  ownership  rule.  Although  we 
find  the  contour-overlap  methodology 
problematic  for  the  reasons  stated 
above,  we  conclude  that  its  temporary 
use  during  the  pendency  of  the 
rulemaking  proceeding  cannot  be 
avoided.  The  contour-overlap 
methodology  is,  at  a  minimum,  well 
understood,  and  continuing  its  use  for  a 
few  additional  months  would  allow  for 
the  orderly  processing  of  radio  station 
applications. 

197.  Although  the  Commission  finds 
it  necessary  to  maintain  the  contour- 
overlap  market  definition  for  an 
additional  period  of  time,  we  will  make 
certain  adjustments  to  minimize  the 
more  problematic  aspects  of  that  system. 
Specifically,  the  Commission  adopts 
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NAB's  proposal  to  exclude  from  the 
market  radio  stations  that  are  commonly 
owned  with  the  stations  in  the 
numerator.  This  will  prevent  a  party 
from  "piggy-backing"  on  its  own 
stations  to  bump  into  a  higher 
ownership  tier.  The  Commission  also 
will  adopt  NAB's  suggestion  that  we 
exclude  from  the  market  any  radio 
station  whose  transmitter  site  is  more 
than  92  kilometers  (58  miles)  from  the 
perimeter  of  the  mutual  overlap  area. 
This  will  alleviate  some  of  the  gross 
distortions  in  market  size  that  can  occur 
when  a  large  signal  contour  that  is  part 
of  a  proposed  combination  overlaps  the 
contours  of  distant  radio  stations  and 
thereby  brings  them  into  the  market. 

198.  The  Commission  will  require 
parties  proposing  a  radio  station 
combination  involving  one  or  more 
stations  whose  communities  of  license 
are  not  located  within  an  Arbitron 
Metro  boundary  to  show  compliance 
with  the  local  radio  ownership  rule 
using  the  interim  contour-overlap 
methodology.  The  interim  methodology 
vdll  be  triggered  even  if  a  radio  station 
is  "home"  to  an  Arbitron  Metro,  as  long 
as  its  commimity  of  licens^  is  located 
outside  of  the  Metro.  In  making  that 
showing,  parties  should  include  in  the 
numerator  and  denominator  radio 
stations  that  meet  the  criteria  for 
inclusion  under  that  methodology  (as 
modified  by  the  preceding  paragraph) 
regardless  of  whether  they  are  included 
in  Arbitron  Metros.  The  Commission 
emphasizes,  however,  that  the  interim 
contour-overlap  methodology  may  not 
be  used  to  justify  radio  station 
combinations  in  Arbitron  Metros  that 
exceed  the  numerical  limits  of  the  local 
radio  ownership  rule;  in  all  cases, 
parties  must  demonstrate — using  the 
standards  for  Arbitron  Metros  described 
above — that  they  comply  with  those 
limits  in  each  Metro  implicated  by  the 
proposed  combination. 

199.  Modification  to  The  Local  Radio 
Ownership  Rule.  Having  discussed  the 
relevant  product  and  geographic 
markets  for  radio,  the  Commission  now 
undertakes  its  obligation  under  Section 
202(h)  to  determine  whether  the  current 
limits  on  radio  station  ownership  are 
necessary  to  promote  the  public  interest 
in  competition.  With  respect  to  the 
ownership  tiers,  the  Commission 
concludes  that  the  current  rule  meets- 
that  standard.  The  Commission  finds, 
however,  that  the  rule  improperly  fails 
to  consider  the  effect  that 
noncommercial  stations  can  have  on 
competition  in  the  local  radio  market. 
Accordingly,  the  Commission  modifies 
the  rule  to  count  noncommercial  radio 
stations  in  determining  the  size  of  the 
radio  market. 


200.  The  Commission  concludes  that 
the  ownership  tiers  in  the  current  rule 
represent  a  reasonable  means  for 
promoting  the  public  interest  as  it 
relates  to  competition.  In  radio  markets, 
barriers  to  entry  are  high  because 
virtually  all  available  radio  spectrum 
has  been  licensed.  Radio  broadcasting  is 
thus  a  closed  entry  market,  i.e.,  new 
entry  generally  can  occur  only  through 
the  acquisition  of  spectrum  inputs  from 
existing  radio  broadcasters.  The  closed 
entry  nature  of  radio  suggests  that  the 
extent  of  capacity  that  is  available  for 
new  entry  plays  a  significant  role  in 
determining  whether  market  power  can 
develop  in  radio  broadcasting. 
Numerical  limits  on  radio  station 
ownership  help  to  keep  the  available 
capacity  fe^m  becoming  "!ocked-up"  in 
the  hands  of  one  or  a  few  owners,  and 
thus  help  prevent  the  formation  of 
market  power  in  local  radio  markets. 

201.  Although  competition  theory 
does  not  provide  a  hard-and-fast  rule  on 
the  number  of  equally  sized  competitors 
that  are  necessary  to  ensure  that  the  full 
benefits  of  competition  are  realized, 
both  economic  theory  and  empirical 
studies  suggest  that  a  market  that  has 
five  or  more  relatively  equally  sized 
firms  can  achieve  a  level  of  market 
performance  comparable  to  a 
fragmented,  structurally  competitive 
market.  The  current  tiers  ensure  that,  in 
markets  with  between  27  and  51  radio 
stations,  there  will  be  approximately 
five  or  six  radio  station  firms  of  roughly 
equal  size.  An  analysis  of  the  top  100 
Metro  markets  indicates  that  many  of 
them  fall  within  this  range. 

202.  The  Commission  finds  that  the 
concentration  levels  permitted  by  the 
current  rule  represent  a  reasonable  and 
necessary  balance  for  radio  broadcasting 
that  comports  with  general  competition 
theory,  and  we  decline  to  relax  the  rule 
to  permit  greater  consolidation  in  local 
radio  markets.  The  Commission 
acknowledges  that  many  radio  markets 
currently  have  more  than  6  radio  station 
firms.  The  Commission  also  considers, 
however,  that  radio  stations  are  not  all 
equal  in  terms  of  then  technical 
capabilities  {i.e.,  each  radio  station 
covers  a  population  with  varying  levels 
of  signal  quality),  and  that  the  technical 
differences  among  stations  can  cause 
radio  stations  groups  with  similar 
numbers  of  radio  stations  to  have  vastly 
different  levels  of  market  power.  Thus, 
although  the  top  50  Metros  have  an 
average  of  19.9  owners,  the  top  station 
group  in  each  of  those  Metros  has,  on 
average,  35.2%  of  the  revenue  share, 
and  the  top  four  groups  receive,  on 
average,  86.1%  of  the  revenue  share. 
The  top  four  firms  also  dominate 
audience  share.  According  to  the  Future 


of  Music  Coalition,  the  top  four  firms 
receive  77.1%  of  the  audience  share  in 
the  top  10  Metros,  84.7%  in  Metros  11 
to  25,  and  85.8%  in  Metros  26-50.  Bear 
Stearns'  analysis  also  shows  that,  in  the 
top  100  radio  markets,  the  top  three 
radio  groups  receive  a  median  of  82.9% 
of  the  revenue  share  and  58.9%  of  the 
audience  share.  And  MOWG  Study  No. 
4  indicates  that  the  increase  in 
concentration  in  radio  markets  has 
resulted  in  an  appreciable,  albeit  small, 
increase  in  advertising  rates.  This  data 
suggests  that  the  current  numerical 
limits  are  not  unduly  restrictive.  The 
Commission  sees  no  significant  benefit 
in  tinkering  with  the  basic  structure  of 
the  tiers. 

203.  For  markets  with  more  than  51 
radio  stations,  the  number  of  radio 
station  firms  ensured  by  the  rule 
increases  as  the  size  of  the  market 
increases.  Because  of  this,  some  parties 
argue  that  we  should  raise  the 
numerical  limits  to  permit  common 
ownership  of  more  than  eight  radio 
stations  in  larger  markets.  The 
Commission  rejects  that  argument. 
There  is  no  evidence  in  the  record  that 
indicates  that  the  efficiencies  of 
consolidating  radio  stations  increase 
appreciably  for  combinations  involving 
more  than  eight  radio  stations.  On  the 
other  hand,  extremely  large  radio 
markets  tend  to  cover  a  large  area 
geographically  and  also  tend  to  be  more 
"crowded"  in  terms  of  radio  signals.  As 
a  result,  large  markets  may  include  a 
greater  number  of  extremely  small  radio 
stations,  as  well  as  radio  stations  that 
are  a  significant  distance  from  each 
other.  Both  of  these  phenomena  may 
make  a  large  market  appear  more 
competitive  than  it  actually  is.  By 
capping  the  numerical  limit  at  eight 
stations,  we  seek  to  guard  against 
consolidation  of  the  strongest  stations  in 
a  market  in  the  hands  of  too  few  owners 
and  to  ensure  a  market  structure  that 
fosters  opportunities  for  new  entry  into 
radio  broadcasting. 

204.  The  Commission  also  declines  to 
make  the  numerical  limits  more 
restrictive.  In  the  smallest  radio 
markets,  the  current  rule  provides  that 
one  entity  may  own  up  to  half  of  the 
commercial  radio  stations  in  a  market. 
Although  this  would  be  considered 
highly  concentrated  from  a  competitive 
point  of  view,  greater  levels  of 
concentration  may  be  needed  to  ensure 
the  potential  for  viability  of  radio 
stations  in  smaller  markets.  Given  these 
concerns,  we  find  it  reasonable  to  allow 
greater  levels  of  concentration  in 
smaller  radio  markets,  but  to  require 
more  independent  radio  station  owners 
as  the  size  of  the  market  increases  and 
viability  concerns  become  less  acute. 
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205.  The  Copiniission  also  reaffirms 
the  AM  and  FT^l  ownership  limits  in  the 
current  rule.  Eliminating  the  service 
limits  would  improperly  ignore  the 
significant  technical  and  marketplace 
differences  betlween  AM  and  FM 
stations.  AM  stations  have  significantly 
less  bandwidth  than  FM  stations,  and 
the  fidelity  of  their  audio  signal  is 
inferior  to  thatrof  FM  stations.  Unlike 
FM  stations,  moreover,  AM  signal 
propagation  also  varies  with  time  of 
day.  During  the  day,  AM  signals  travel 
through  ground  currents  for  between  50 
to  200  miles;  ai  night,  AM  signals  travel 
further  because  they  are  reflected  from 
the  upper  atmdsphere.  As  a  result,  many 
AM  stations  am  required  to  cease 
operation  at  simset.  These  and  other 
technical  differences  have  an  effect  on 
radio  listenership  patterns.  Radio 
formats  also  ca|n  be  affected.  In  Los 
Angeles,  for  e^qample,  our  analysis 
indicates  that  iiany  of  the  AM  stations 
have  a  news/talk/sports  or  ethnic 
format,  while  music  formats  are  more 
likely  on  commercial  FM  stations.  The 
Commission  cannot  agree,  therefore, 
that  eliminatinlg  the  service  caps  and 
treating  AM  and  FM  radio  stations 
equally  for  puilposes  of  the  overall 
station  limit  is  [consistent  with  our 
interest  in  proliecting  competition  in 
local  radio  maikets. 

206.  Although  the  Conmiission 
reaffirms  the  ownership  tiers  in  the 
local  radio  ownership  rule,  we  conclude 
that  it  is  not  nqcessary  in  the  public 
interest  to  excljude  noncommercial  radio 
stations  in  detarmining  the  size  of  the 
radio  market.  Although  nonconmiercial 
stations  do  notj  compete  in  the  radio 
advertising  matket,  they  compete  with 
other  radio  stations  in  die  radio 
listening  and  p  rogram  production 
markets.  Indeed,  noncommercial 
stations  can  rei  :eive  a  significant 
listening  share  in  their  respective 
markets.  Their  presence  in  the  market 
therefore  exert  i  competitive  pressure  on 
all  other  radio  stations  in  the  market 
seeking  to  attract  the  attention  of  the 
same  body  of  p  otential  listeners.  In 
television,  the  Commission  has 
recognized  the  contribution  that 
noncommercial  stations  can  make  to 
competition  b]  counting 
noncommercia  1  stations  in  determining 
the  size  of  the  elevision  market.  The 
Commission  s«  es  no  reason  to  treat 
noncommercia  1  radio  stations 
differently. 

207.  Rejectic  n  of  Repeal  and  Other . 
Modifications.  The  Commission  rejects 
arguments  thai  we  should  repeal  the 
local  radio  ownership  rule.  We  see 
nothing  in  the  record  that  persuades  us 
that  the  acquis  ition  of  market  power  in 
radio  broadcas  :ing  serves  the  public 


interest.  Competition  breeds  innovation 
in  programming  and  creates  incentives 
to  continually  improve  program  quality. 
Because  competition — and  the  benefits 
that  flow  from  it — is  lessened  when  the 
market  is  dominated  by  one  or  a  few 
players,  the  Commission  seeks  through 
its  rules  to  prevent  that  type  of  market 
structure  from  developing. 

208.  Without  some  check,  a  party 
could  acquire  all  or  a  significant  portion 
of  the  limited  number  of  broadcast  radio 
channels  in  a  local  community,  leaving 
listeners,  advertisers,  and  program 
producers  with  fewer  substitutes.  That 
situation  also  would  raise  the  cost  of 
entry  into  the  market  by  new  entrants 
because  there  would  be  fewer  radio 
stations  available  frtsm  which  a  party 
could  construct  a  competing  station 
group.  Because  the  most  potent  sources 
of  innovation  often  arise  from  new 
entrants,  a  market  structure  that 
significantly  raises  the  costs  of  entry 
leads  to  less-than-optimal  results  in 
terms  of  innovation  and  program  quality 
and  thereby  harms  the  public  interest.  It 
is  therefore  necessary  for  us  to  impose 
limits  on  the  number  of  radio  stations  a 
party  may  own  in  a  local  market  to 
preserve  competition  in  the  relevant 
markets  in  wliich  radio  stations 
compete. 

209.  The  Commission  does  not 
dispute  that  a  certain  level  of 
consolidation  of  radio  stations  can 
improve  the  ability  of  a  group  owner  to 
make  investments  that  benefit  the 
public.  Our  responsibility  under  the 
statute,  however,  is  to  determine  the 
level  at  which  the  harms  of 
consolidation  outweigh  its  benefits,  and 
to  establish  rules  to  prevent  that 
situation  from  developing.  Several 
comment ers  express  concern  that,  in 
markets  with  a  high  level  of 
concentration,  small  radio  firms  may  be 
forced  to  "sell  out"  to  group  owners. 
Specifically,  the  concern  is  that,  in  a 
concentrated  market,  dominant  radio 
station  groups  can  exercise  market 
power  to  attract  revenue  at  the  expense 
of  the  small  owner.  As  a  result,  the 
small  owner  has  greater  difficulty 
obtaining  the  revenue  it  needs  to 
develop  and  broadcast  attractive 
programming  and  to  compete  generally 
against  the  dominant  station  groups. 
The  concerns  raised  by  these 
commenters  comport  with  the 
competition  analysis  that  underlies  this 
order  and  supports  our  decision  not  to 
repeal  the  local  radio  ownership  rule. 

210.  The  Commission  also  rejects 
arguments  that  we  incorporate  a  market 
share  analysis  into  the  local  radio 
ownership  rule  or  that  we  continue  to 
"flag"  applications  that  propose  radio 
station  combinations  above  a  certain 


market  share.  The  Commission 
recognizes  that  competition  analysis 
generally  looks  to  market  share  as  the 
primary  indicator  of  market  power. 
Market  share,  however,  must  be 
considered  in  conjunction  with  the 
overall  stnictiure  of  the  industry  in 
determining  whether  market  power  is 
present.  In  radio,  the  availability  of  a 
sufficient  number  of  radio  channels  is  of 
particular  importance  in  ensuring  that 
competition  can  flourish  in  local  radio 
markets.  The  numerical  caps  and  the 
AM/FM  service  limits  are  designed  to 
address  that  interest,  and  in  our 
judgment,  establishing  an  inflexible 
market  share  limit  in  our  bright-line  rule 
would  add  little,  if  any,  benefit.  The 
Commission  does  not  seek  to  discourage 
radio  firms  from  earning  market  share 
through  investment  in  quality 
programming  that  listeners  prefer;  our 
objective  is  to  prevent  firms  from 
gaining  market  dominance  through  the 
consolidation  of  a  significant  number  of 
key  broadcast  facilities.  The 
Commission  does  not  believe  that 
developing  a  market  share  limit  would 
significantly  advance  that  objective. 

211.  The  Commission  recognizes  that 
its  conclusion  differs  from  the 
Commission's  view  in  1992  that  an 
audience  share  cap  was  necessary  "to 
prevent  consolidation  of  the  top  stations 
in  a  particular  local  market."  But  the 
audience  share  cap  was  never  intended 
to  be  more  than  a  "backstop"  to  the  new 
numerical  limits  the  Commission  had 
established,  which  for  the  first  time 
allowed  a  party  to  own  multiple  radio 
stations  in  a  local  market.  The  audience 
share  cap  was  eliminated  as  a  result  of 
the  revisions  to  the  local  radio 
ownership  rule  that  Congress  mandated 
in  the  1996  Act,  which  left  only  the 
numericcd  caps  in  place.  But  because  of 
the  problems  associated  with  the 
contour-overlap  market  definition  and 
counting  methodologies,  the 
Commission  could  not  rely  with 
confidence  on  those  numerical  limits  to 
protect  against  imdue  concentration  in 
local  markets.  As  a  result,  the 
Commission  began  looking  at  revenue 
share  in  our  "flagging"  process  and  the 
interim  policy  that  we  established  in  the 
Local  Radio  Ownership  NPRM.  Now 
that  the  Commission  has  established  a 
rational  system  for  defining  radio 
markets  and  counting  market 
participants,  it  believes  that  the 
numerical  limits  will  be  better  able  to 
protect  against  harmful  concentration 
levels  in  local  radio  markets  that  might 
otherwise  threaten  the  public  interest. 
To  the  extent  an  interested  party 
believes  this  not  to  be  the  case,  it  has 
a  statutory  right  to  file  a  petition  to  deny 
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a  specific  radio  station  application  and 
present  evidence  that  makes  the 
necessary  prima  facie  showing  that  a 
proposed  combination  is  contrary  to  the 
public  interest. 

212.  Localism.  The  Commission's 
localism  goal  stems  from  our  interest  in 
ensuring  that  licensed  broadcast 
facilities  serve  and  are  responsive  to  the 
needs  and  interests  of  the  communities 
to  which  they  are  licensed.  In  a 
competitive  market,  the  efficiencies 
arising  out  of  consolidation  will  be 
passed  on  to  listeners  through  greater 
innovation  and  improved  service 
quality,  which  in  this  context 
contemplates  programming  that  is 
responsive  to  the  needs  and  interests  of 
the  local  community.  In  a  concentrated 
market,  radio  station  firms  have 
diminished  incentive  to  compete 
vigorously.  Smaller  firms,  moreover, 
may  have  insufficient  resources  to 
compete  aggressively  with  the  dominant 
firms  in  the  market,  which  makes 
smaller  firms  less  effective  in  meeting 
the  needs  and  interests  of  their  local 
communities.  Thus,  by  preserving  a 
healthy,  competitive  local  radio  market, 
the  local  radio  ownership  rule  also 
helps  promote  our  interest  in  localism. 

213.  Aside  from  the  positive  effect  on 
localism  that  ensues  from  a  competitive 
radio  market,  we  see  little  to  indicate 
that  the  local  radio  ownership  rule 
significanUy  advances  our  interest  in 
localism.  In  prior  rulemaking 
proceedings,  the  Commission  has  not 
emphasized  localism  as  one  of  the 
justifications  for  the  local  radio 
ownership  rule,  and  the  record  suggests 
no  reason  for  adopting  a  different  view 
here.  Although  some  parties  suggest  that 
localism  has  suffered  as  a  result  of 
consolidation,  the  source  of  the  alleged 
harm  appears  to  be  the  overall  national 
size  of  the  radio  station  group  owner 
rather  than  the  number  of  radio  stations 
commonly  owned  in  a  local  market. 
National  radio  ownership  limits  are 
outside  the  scope  of  this  proceeding. 

214.  Viewpoint  Diversity.  Viewpoint 
diversity  "rests  on  the  assumption  that 
the  widest  possible  dissemination  of 
information  from  diverse  and 
antagonistic  sources  is  essential  to  the 
welfare  of  the  public."  Associated  Press 
V.  United  States.  326  U.S.  1  (1945). 
Many  outiets  contribute  to  the 
dissemination  of  diverse  viewpoints, 
and  provide  news  and  public  affairs 
programming  to  the  public.  Elsewhere 
in  the  R&O,  the  Commission  discusses 
in  exacting  detail  the  various  sources  of 
local  news  and  information  that  are 
available  to  the  public.  Here,  it  is 
sufficient  to  say  that  media  other  than 
radio  play  an  important  role  in  the 


dissemination  of  local  news  and  public 
affairs  information. 

215.  That,  of  course,  does  not  mean 
that  radio  broadcasting  is  irrelevant  to 
viewpoint  diversity.  The  Commission 
recognizes  that  radio  can  reach  specific 
demographic  groups  more  easily  than 
other  forms  of  mass  media.  Because  of 
this,  and  because  of  its  relative 
affordability  compared  to  other  mass 
media,  radio  remains  a  likely  avenue  for 
new  entry  into  the  media  business, 
particularly  by  small  businesses, 
women,  minorities,  and  other 
entrepreneurs  seeking  to  meet  a  market 
demand  or  provide  programming  to 
underserved  communities.  Our 
competition-based  limits  on  local  radio 
ownership  thus  promote  viewpoint 
diversity,  not  only  by  ensuring  a 
sufficient  number  of  independent  radio 
voices,  but  also  by  preserving  a  market 
structure  that  facilitates  and  encourages 
entry  into  the  local  media  market  by 
new  and  underrepresented  parties. 

216.  Programming  Diversity.  In 
theory,  program  diversity  promotes  the 
public  interest  by  affording  consumers 
access  to  a  greater  array  of  programming 
choices.  The  difficulty  is  in  finding  a 
way  to  measure  program  diversity  in  a 
coherent  and  consistent  maimer  so  that 
we  can  determine  how  it  is  affected  by 
concentration.  The  record  indicates  that 
different  measures  of  format  diversity 
produce  strikingly  different  results. 
Overall,  the  results  suggest  that 
consolidation  in  the  radio  industry 
neither  helped  nor  hindered  playlist 
diversity  between  radio  stations. 

217.  The  studies  on  program  diversity 
also  do  not  draw  a  sufficienUy  reliable 
causal  link  between  ownership 
concentration  and  the  purported 
increase  in  format  diversity.  After  a 
careful  review  of  the  economic 
literature,  however,  the  Commission 
caimot  confidently  adopt  the  view  that 
we  shoidd  encourage  more 
consolidation  in  order  to  achieve  greater 
format  diversity. 

218.  In  light  of  this  record,  the 
Commission  caimot  conclude  that  radio 
ownership  concentration  has  any  effect 
on  format  diversity,  either  harmful  or 
beneficial.  Accordingly,  we  do  not  rely 
on  it  to  justify  the  locaJ  radio  ownership 
rule. 

219.  Attribution  of  Joint  Sales 
Agreements.  A  typical  radio  Joint  Sales 
Agreements  (JSAs)  authorizes  the  broker 
to  sell  advertising  time  for  the  brokered 
station  in  return  for  a  fee  paid  to  the 
licensee.  Because  the  broker  normally 
assumes  much  of  the  market  risk  with 
respect  to  the  station  it  brokers,  JSAs 
generally  give  the  broker  authority  to 
hire  a  sales  force  for  the  brokered 
station,  set  advertising  prices,  and  make 


other  decisions  regarding  the  sale  of 
advertising  time,  subject  to  the 
licensee's  preemptive  right  to  reject  the 
advertising.  Currently,  JSAs  are  not 
attributable  under  the  Commission's 
attribution  rules.  Therefore,  radio 
stations  subject  to  JSAs  do  not  count 
toward  the  number  of  stations  the 
brokering  licensee  may  own  in  a  local 
market. 

220.  Based  on  the  record  in  this 
proceeding,  and  on  its  experience  with 
JSAs  and  local  radio  ownership  rules, 
the  Commission  will  now  count  the 
brokered  station  toward  the  brokering 
licensee's  permissible  ownership  totals 
under  the  revised  local  ownership  rules. 
Where  an  entity  owns  or  has  an 
attributable  interest  in  one  or  more 
stations  in  a  local  radio  market,  joint 
advertising  sales  of  another  station  in 
that  market  for  more  than  15  percent  of 
the  brokered  station's  advertising  time 
per  week  will  result  in  coimting  the 
brokered  station  toward  the  brokering 
licensee's  ownership  caps.  The 
Commission  does  not  believe  that  out- 
of-market  JSAs  pose  the  same  economic 
concerns.  Therefore.  JSAs  will  not  be 
attributable  when  a  party  does  not  own 
any  stations  or  have  an  attributable 
interest  in  stations  in  the  local  market 
in  which  the  brokered  station  is  located. 

221.  In  considering  revisions  to  our 
attribution  rules,  the  Commission  has 
always  sought  to  identify  and  include 
those  positional  and  ownership  interests 
that  convey  a  degree  of  influence  or 

•  control  to  their  holder  sufficient  to 
warrant  limitation  under  our  ownership 
rules.  The  Commission  finds  that  the 
use  of  in-market  JSAs  may  undermine 
its  continuing  interest  in  broadcast 
competition  sufficienUy  to  warrant 
limitation  under  the  multiple  ownership 
rules. 

222.  The  Commission  finds  that 
where  one  station  owner  controls  a  large 
percentage  of  the  advertising  time  in  a 
particular  market,  it  has  the  ability 
potentially  to  exercise  market  power. 
Many  times,  the  broker  will  sell 
advertising  packages  for  the  group  of 
stations,  offer  substantial  discounts  and 
create  incentives  not  available  to  other 
broadcasters  in  the  market.  In  any  given 
radio  market,  a  broker  may  own  or  have 
an  ownership  interest  in  stations, 
operate  stations  pursuant  to  a  local 
marketing  agreement,  or  sell  advertising 
time  for  stations  pursuant  to  a  JSA. 
Control  over  spot  sales  by  one  station 
affords  significant  power  over  the  other. 
Thus,  JSAs  raise  concerns  regarding  the 
ability  of  smaller  broadcasters  to 
compete,  and  may  negatively  affect  the 
health  of  the  local  radio  industry 
generally.  JSAs  put  pricing  and  output 
decisions  in  the  hands  of  a  single  firm. 
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Instead  of  stat  ons  competing  against 
one  another,  a  single  firm  sells  packages 
of  time  for  all  stations,  eliminating 
competition  ii  the  market. 

223.  The  Co  nmission  has  not 
previously  att  ibuted  JSAs  based  on  its 
earlier  conclusion  that  JSAs  do  not 
convey  suffici^  snt  influence  or  control 
over  a  station'i ;  core  operations  to  be 
considered  att  ibutable.  Upon 
reexamination  of  the  attribution  issue, 
the  Commissicin  finds  that,  because  the 
broker  control ;  the  advertising  revenue 
of  the  brokere(  I  station,  JSAs  convey 
sufficient  infli  ence  over  core  operations 
of  a  station  to  :  aise  significant 
competition  c(  incems  warranting 
attribution.  Li(  lensees  of  stations  subject 
to  JSAs  typica  ly  receive  a  monthly  fee 
regardless  of  tie  advertising  sales  or 
audience  shari  i  of  the  station.  Therefore, 
licensees  of  sti  itions  subject  to  JSAs 
have  less  incei  itive  to  maintain  or  attain 
significant  con  ipetitive  standing  in  the 
market. 

224.  Althou;  ;h  the  Commission 
continues  to  b  dieve  that  JSAs  may  have 
some  positive  sffects  on  the  local  radio 
industry,  it  finds  that  the  threat  to 
competition  arid  the  potential  impact  on 
the  influence  c  ver  the  brokered  station 
outweighs  any  potential  benefits  and 
requires  attrib  ition.  The  Commission 
finds  that  mod  ification  of  its  regulation 
also  is  warrant  ed  given  the  need  for 
attribution  ruL  is  to  reflect  accurately 
competitive  cc  nditions  of  today's  local 
radio  markets.  It  would  be  inconsistent 
with  its  rules  1 3  allow  a  local  station 
owner  to  subsl  antially  broker  a  station 
that  it  could  m  )t  own  under  the  local 
radio  ownersh  p  limits. 

225.  The  Coi  nmission  believes  that  a 
1 5  percent  adM  ertising  time  threshold 
will  identify  tl  e  level  of  control  or 
influence  that  would  realistically  allow 
holders  of  sucl  i  influence  to  affect  core 
operating  func  tions  of  a  station,  and 
give  them  an  ii  icentive  to  do  so.  At  the 
same  time,  a  1  i  percent  threshold  will 
allow  a  station  the  flexibility  to  broker 
a  small  amoun  t  of  advertising  time 
through  a  JSA  ivith  another  station  in 
the  same  mark  Jt  without  thcrt  brokerage 
rising  to  an  att  -ibutable  level  of 
influence.  The  Commission  believes 
that  the  15  per  :ent  threshold  (which  is 
the  same  thres  lold  used  for  determining 
attribution  of  i  adio  and  television 
LMAs)  balanct  s  these  interests. 

226.  Under  t  le  Conunission's 
modified  rules ,  JSAs  currently  in 
existence  will  je  attributable.  Parties 
with  existing,  ittributable  JSAs  in 
Arbitron  Metre  is  under  the  new  rules 
will  be  require  d  to  file  a  copy  of  the  JSA 
with  the  Comr  lission  within  60  days  of 
the  effective  di  ite  of  this  R&O.  Both  the 
licensee  and  tl  e  broker  should  submit 


copies  of  their  JSAs  as  supplements  to 
their  Ownership  Reports  on  file  at  the 
Commission.  For  JSAs  involving 
stations  located  outside  of  Arbitron 
Metros,  the  Commission  will  require 
such  JSAs  to  be  filed  within  60  days  of 
the  effective  date  of  our  decision  in 
Docket  No.  03-130,  unless  a  different 
date  is  aimounced  in  that  decision.  In 
addition,  the  Commission  is  modifying 
FCC  Application  Forms  314  and  315  to 
require  applicants  to  file  attributable 
JSAs  at  the  time  an  application  is  filed, 
regardless  of  whether  the  markets 
implicated  by  the  application  are 
located  in  Arbitron  Metros. 

227.  Existing  JSAs.  The  Commission 
is  aware  that  attribution  of  in-market 
radio  JSAs  may  affect  licensees' 
compliance  with  the  modified  local 
radio  ownership  rules.  In  addition,  the 
Commission  does  not  want  to 
unnecessarily  adversely  affect  ciurent 
business  arrangements  between 
licensees  and  brokers.  Therefore,  the 
Commission  will  give  licensees 
sufficient  time  to  make  alternative 
business  arrangements  where  they  have 
in-market  JSAs  entered  into  prior  to  the 
adoption  date  of  this  R&O  that  would 
cause  them  to  exceed  relevant 
ownership  limits.  In  such  situations, 
parties  will  have  2  years  from  the 
effective  date  of  this  R&O  to  terminate 
agreements,  or  otherwise  come  into 
compliance  with  the  local  radio 
ownership  rules  adopted  herein. 
However,  if  a  party  sells  an  existing 
combination  of  stations  within  the  2- 
year  grace  period,  it  may  not  sell  or 
assign  the  JSA  to  the  new  owner  if  the 
JSA  causes  the  new  owner  to  exceed  any 
of  our  ownership  limits;  the  JSA  must 
be  terminated  at  the  time  of  the  sale  of 
the  stations.  JSAs  that  do  not  cause  a 
party  to  exceed  the  modified  local  radio 
rules  may  continue  in  full  force  and 
effect  and  may  be  transferred  or 
assigned  to  third  parties.  Finally,  parties 
are  prohibited  from  entering  a  new  JSA 
or  renewing  an  existing  JSA  that  would 
cause  the  broker  of  the  station  to  exceed 
our  media  ownership  limits. 

228.  Waiver  Standards.  The 
Commission  declines  at  this  time  to 
adopt  any  specific  waiver  criteria 
relating  to  radio  station  ownership. 
Parties  who  believe  that  the  particular 
facts  of  their  case  warrant  a  waiver  of 
the  local  radio  ownership  rule  may  seek 
a  waiver  under  the  general  "good  cause" 
waiver  standard  in  our  rules. 

C.  Cross  Ownership 

229.  In  this  section  the  Commission 
addresses  (1)  the  newspaper/broadcast 
cross-ownership  rule  and  (2)  the  radio- 
television  cross-ownership  rule  to 
determine  whether  they  are  necessary  in 


the  public  interest  pursuant  to  section 
202(h).  Based  on  the  record  in  this 
proceeding,  the  Commission  finds  that 
neither  its  current  nation-wide 
prohibition  on  common"  ownership  of 
daily  newspapers  and  broadcast  outlets 
in  the  same  market  nor  its  cross-service 
restriction  on  commonly  owned  radio 
and  television  outlets  in  the  same 
market,  is  necessary  in  the  public 
interest.  With  respect  to  both  rules,  the 
Commission  concludes  that  the  ends 
sought  can  be  achieved  with  more 
precision  and  with  greater  deference  to 
First  Amendment  interests  by  modifying 
the  rules  into  a  single  set  of  cross-media 
limits. 

230.  Newspaper/Broadcast  Cross- 
Ownership  Rule.  Adopted  in  1975,  the 
newspaper/broadcast  cross-ownership 
rule  prohibits  in  absolute  terms 
common  ownership  of  a  full-service 
broadcast  station  and  a  daily  newspaper 
when  the  broadcast  station's  service 
contour  encompasses  the  newspaper's 
city  of  publication."  The  rule  was 
intended  to  promote  media  competition 
and  diversity.  Upon  review,  the 
Commission  now  concludes  that  (1)  the 
rule  cannot  be  sustained  on  competitive 
grounds,  (2)  the  rule  is  not  necessary  to 
promote  localism  (and  may  in  fact  harm 
localism),  and  (3)  most  media  markets 
are  diverse,  obviating  a  blanket 
prophylactic  ban  on  newspaper- 
broadcast  combinations  in  all  markets. 
Instead,  the  Commission  will  review 
firoposed  license  transfers  and  renewals 
involving  the  combination  of  daily 
newspapers  and  broadcast  properties 
only  to  the  extent  that  they  would 
implicate  the  cross-media  limits. 

231.  Competition.  The  Commission 
first  defines  the  relevant  product  and 
geographic  markets  in  which 
broadcasters  and  newspapers  compete, 
and  then  assess  whether  the  rule  is 
necessary  to  promote  competition  in 
these  markets.  As  the  Commission  noted 
in  the  newspaper/broadcast  proceeding, 
its  focus  is  on  the  primary  economic 
market  in  which  broadcast  stations  and 
newspapers  compete:  advertising.  The 
Commission  concludes,  based  on  the 
record  in  this  proceeding,  that  most 
advertisers  do  not  view  newspapers, 
television  stations,  and  radio  stations  as 
close  substitutes.  The  Department  of 
Justice  and  several  federal  courts  have 
concluded  that  the  local  newspaper 
market  is  distinct  from  the  local 


'^  For  AM  radio  stations,  the  service  contour  is 
the  2mV/m  contour,  47  CFR  73.3555(d)(1);  for  FM 
radio  stations,  the  service  contour  is  the  ImV/m 
contour,  47  CFR  73.3555(d)(2):  for  TV  stations,  the 
service  contour  is  the  Grade  A  contour,  47  CFR 
73.3555(d)(3).  A  daily  newspaper  is  one  that  is 
published  in  the  English  language  four  or  more 
times  per  week.  47  CFR  73.3555  n.6. 


Federal  Register / Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Rules  and  Regulations  46313 


broadcast  market.  This  conclusion  is 
supported  by  a  number  of  commenters 
and  MOWG  Study  No.  10.  Some 
commenters  criticize  MOWG  Study  No. 
10  and  argue  that  radio,  TV,  and 
newspapers,  compete  vigorously  for 
advertising  dollars. 

232.  Although  the  overall  evidence 
appears  to  suggest  little"  substitution 
between  newspapers,  broadcast  TV,  and 
radio,  the  Commission  agrees  that  there 
may  be  a  small  group  of  advertisers  that 
benefit  from  using  various  media  to 
advertise  their  products. i-*  These 
advertisers  could  be  harmed  if  owners 
of  newspaper/broadcast  combinations 
can  identify  this  group  and  price 
discriminate.  These  advertisers, 
however,  are  not  without  remedy.  The 
Department  of  Justice,  the  Federal  Trade 
Commission,  as  well  as  state  attorney 
generals,  review  mergers  generally  and 
are  concerned  about  the  effects  in  the 
advertising  market.  Further,  both  federal 
and  state  antitrust  laws  allow  private 
suits  to  be  brought.  In  any  event,  even 

if  the  Commission  were  to  focus 
exclusively  on  the  advertising  inarkets 
alone,  the  potential  for  harm  to 
advertisers  who  substitute  between 
various  media  outlets  would  be  greatest 
if  one  entity  owned  all  the  newspapers 
and  all  the  broadcast  facilities.  Through 
the  constraining  effect  of  the 
Commission's  local  radio  and  TV 
owrnership  rules,  the  Commission 
expects  that  the  majority  of  the  potential 
newspaper/broadcast  combinations 
would  continue  to  face  competition 
from  separately  owned  media  outlets  in 
the  local  market. 

233.  Localism.  The  record  indicates 
that  the  newspaper/broadcast  cross- 
ownership  prohibition  is  not  necessary 
to  promote  broadcasters'  provision  of 
local  news  and  information 
programming.  Indeed,  evidence  suggests 
that  the  rule  actually  works  to  inhibit 
such  programming.  Many  newspapers 
provide  local  content  that  far  exceeds 
that  provided  by  local  broadcast  outlets. 
Newspapers  and  broadcast  stations— 
particularly  television  stations — 
continue  to  be  the  dominant  sources,  in 
terms  of  consumer  use,  for  news  and 
information  to  local  communities.  The 
Commission's  rules  should^promote  the 
ability  of  newspapers,  television 
stations,  and  all  other  sources  of  local 
news  and  information  to  serve  their 
communities. 


"There  is  nothing  in  the  record  regarding  the 
number  of  advertisers  that  may  be  targeted  for  such 
price  discrimination,  nor  the  magnitude  of  the 
potential  price  increases.  The  Commission  believes 
however,  that  the  number  of  advertisers  that  may 
be  potential  targets  of  price  discrimination  would 
be  very  small  for  most  newspaper/broadcast 
combinations. 


234.  While  eliminating  the  rule  may 
not  be  essential  to  achieve  the 
efficiencies  of  common  ownership — 
because  the  rule  prohibits  only 
ownership  of  newspapers  and  broadcast 
stations  serving  the  same  market — the 
breadth  and  depth  of  news  coverage  can 
be  enhanced  by  collocation  and  the 
rule's  elimination  will  increase  the 
opportunities  to  realize  these  benefits  by 
permitting  combinations  in  areas  where 
the  rule  currently  prohibits  them. 

235.  Specifically,  MOWG  Study  No.  7 
found  that  newspaper-owned  affiliated 
stations  provide  almost  50%  more  local 
news  and  public  affairs  programming 
than  do  non-network  owned  network 
affiliated  stations.  In  addition,  the  study 
found  that  the  average  number  of  hours 
of  local  news  and  public  affairs 
programming  provided  by  the  same- 
market  cross-owned  television- 
newspaper  combinations  was  25.6  hoius 
per  week,  compared  to  16.'3  hours  per 
week  for  the  sample  of  television 
stations  owned  by  a  newspaper  that  is 
not  in  the  same  market  as  the  station. 
For  each  quality  and  quantity  measure 
in  the  Commission's  analysis,  the 
newspaper  network-affiliated  stations 
exceed  the  performance  of  other,  non- 
newspaper-owned  network  affiliates. 

236.  "The  benefits  of  combined 
ownership  are  not  likely  to  be  achieved 
through  joint  ventures  as  opposed  to 
combined  ownership.  Many 
commenters  illustrate  how  combining  a 
newspaper's  local  news-gathering 
resources  with  a  broadcast  platform 
contributes  to,  rather  than  detracts  from, 
the  production  of  local  news 
programming  that  serves  the 
community.  These  results  follow  from 
the  particular  journalistic  experience 
associated  with  local  daily  newspapers, 
as  well  as  the  tangible  economic 
efficiencies,  such  as  sharing  of  technical 
support  staff,  which  can  be  realized 
through  common  ownership  of  two 
media  outlets.  There  are  several 
anecdotes  in  the  record  that  illustrate 
how  efficiencies  resulting  from  cross- 
ownership  translate  into  better  local 
service.  Efficiencies  not  involving  the 
sharing  of  news  staffs  may  also  be 
realized  through  cross-ownership. 

237.  Although  the  Conunission's 
conclusions  pertain  to  markets  of  all 
sizes,  newspaper-broadcast 
combinations  may  produce  tangible 
public  benefits  in  smaller  markets  in 
particular.  In  this  regard.  West  Virginia 
Media  argues  that  the  rule  may  have  the 
unintended  effect  of  stifling  local  news 
by  prohibiting  efficient  combinations 
that  would  produce  better  output.  We 
assume  that  the  benefits  cited  by  West 
Virginia  Media  can  benefit  small 
businesses  with  respect  to  the 


production  of  news  and  public  affairs 
programming. 

238.  The  Commission  disagrees  with 
those  who  argue  that  the  relaxation  or 
elimination  of  the  newspaper/broadcast 
cross-ownership  rule  will  create 
additional  pressures  on  local  news 
editors  and  directors  to  curtail  coverage 
of  public  interest  news.  Also,  the 
Commission  does  not  find  it  troubling 
that  newspaper  ouTiers  use  their  media 
properties  to  express  or  advocate  a 
viewpoint.  To  the  contrary,  since  the 
begirming  of  the  Republic,  media  outlets 
have  been  used  by  their  owners  to  give 
voice  to,  among  others,  opinions 
unpopular  or  revolutionary,  to  advocate 
particular  positions,  or  to  defend, 
sometimes  stridently,  social  or 
governmental  institutions.  The 
Commission's  broadcast  ownership 
rules  may  not  and  should  not 
discourage  such  activity.  Nor  is  it  " 
particularly  troubling  that  media 
properties  do  not  always,  or  even 
frequently,  avail  themselves  to  others 
who  may  hold  contrary  opinions. 
Nothing  requires  them  to  do  so.  The 
media  are  not  common  carriers  of 
speech.  Nor  is  it  troubling  that  media 
properties  may  allow  their  news  and 
editorial  decisions  to  be  driven  by  "the 
bottom  line."  Again,  the  need  and  desire 
to  produce  revenue,  to  control  costs,  to 
survive  and  thrive  in  the  marketplace  is 
a  time  honored  tradition  in  the 
American  media.  In  short,  to  assert  that 
cross-owned  properties  will  be  engaged 
in  profit  maximizing  behavior  or  that 
they  will  provide  an  outlet  for 
viewpoints  reflective  of  their  owner's 
interests  is  merely  to  state  truisms, 
neither  of  which  warrants  government 
intrusion  into  precious  territory 
bounded  off  by  the  First  Amendment. 

239.  Diversity.  The  Commission 
adopted  the  newspaper/broadcast  cross- 
ownership  rule  because  it  believed  that 
diversification  of  ownership  would 
promote  diversification  of  viewpoint. 
This  proposition  has  been  both 
defended  and  called  into  question. 
Although  the  Commission  continues  to 
believe  that  diversity  of  ownership  can 
advance  the  Commission's  goal  of 
diversity  of  viewpoint,  the  local  rules 
that  it  is  adopting  herein  will 
sufficiently  protect  diversity  of 
viewpoint  while  permitting  efficiencies 
that  can  ultimately  improve  the  quality 
and  quantity  of  news  and  informational 
programming.  Accordingly,  the 
Commission  will  eliminate  the 
newspaper/broadcast  cross-ownership 
prohibition  and  consider  any  such 
proposed  merger  in  light  of  the 
Commission's  new  rules. 

240.  The  record  indicates  that  cross- 
ownership  of  newspapers  and  broadcast 
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need,  among  other  things,  a  high  degree 
of  confidence  that  cross-owned 
properties  were  likely  to  demonstrate 
uniform  bias.  The  record  does  not 
support  such  a  conclusion.  Indeed,  as 
the  market  becomes  more  fragmented 
and  competitive,  media  owners  face 
increasing  pressure  to  differentiate  their 
products,  including  by  means  of 
differing  viewpoints.  While  such 
differentiation  may  occur,  however,  the 
Commission's  analysis  does  not  turn  on 
that  premise,  and  it  is  not  determinative 
of  our  decision  with  respect  to  our 
current  newspaper/broadcast  cross- 
ownership  rule.  The  Commission's 
analysis  turns,  rather,  on  the  availability 
of  other  news  and  informational  outlets. 
Thus,  while  the  Conmiission  does  not 
dispute  that  a  particular  outlet  may 
betray  some  bias,  particularly  in  matters 
that  may  affect  the  private  or  pecuniary 
interest  of  its  corporate  parent  such 
anecdotes  do  not  show  a  pattern  of  bias 
in  the  vast  majority  of  news  comment 
and  coverage  where  such  self-interest  is 
not  implicated.  Nor,  moreover,  do  such 
incidents  mean  that  the  public  was  left 
uninformed  about  the  situation  by  other 
available  media. 

244.  The  record  in  this  proceeding 
provides  ample  evidence  that  competing 
media  outlets  abound  in  markets  of  all 
sizes — each  providing  a  platform  for 
civic  discourse.  Television  and  radio 
stations,  both  commercial  and 
noncommercial,  are  important  media  for 
news,  information,  entertainment,  and 
political  speech.  Cable  television 
systems,  which  originated  as  passive 
conduits  of  broadcast  programming, 
have  expanded  to  carry  national 
satellite-delivered  networks.  Many  also 
carry  local  public,  educational,  and 
governmental  channels.  Cable  systems 
in  larger  markets  are  now  evolving  into 
platforms  for  original  local  news  and 
public  affairs  programming.  Daily 
newspapers,  while  declining  in  number, 
continue  to  provide  an  important  outlet 
for  local  and  national  news  and 
expression.  The  Internet,  too,  is 
becoming  a  conunonly-used  source  for 
news,  commentary,  community  affairs, 
and  national/international  information. 

24.'5.  The  Commission  disagrees  with 
parties  that  assert  that  there  is  little 
diversity  in  media  markets.  The  average 
American  has  a  far  richer  and  more 
varied  range  of  media  voices  from 
which  to  choose  today  than  at  any  time 
in  history.  Given  the  growth  in  available 
media  outlets,  the  influence  of  any 
single  viewpoint  source  is  sharply 
attenuated.  The  Commission  concludes 
that  its  new  local  rules  will  protect  the 
diversity  of  voices  essential  to  achieving 
its  policy  objectives.  A  blanket 
prohibition  on  newspaper-broadcast 


combinations,  however,  can  no  longer 
be  sustained. 

246.  In  short,  the  magnitude  of  the 
growth  in  local  media  voices  shows  that 
there  will  be  a  plethora  of  voices  in 
most  or  all  markets  absent  the  rule. 
Indeed,  the  question  confronting  media 
companies  today  is  not  whether  they 
will  be  able  to  dominate  the  distribution 
of  news  and  information  in  any  market, 
but  whether  they  will  be  able  to  be 
heard  at  all  among  the  cacophony  of 
voices  vying  for  the  attention  of 
Americans.  The  Commission's  rules 
should  account  for  these  changes  and 
promote,  rather  than  inhibit,  the  ability 
of  media  outlets  to  survive  and  thrive  in 
this  evolving  media  landscape.  They 
must  "give  recognition  to  the  changes 
which  have  taken  place  and  to  see  to  it 
that  [they]  adequately  reflect  the 
situation  as  it  is,  not  was." 

247.  Conclusion.  The  Commission 
finds  that  a  newspaper-broadcast 
combination  cannot  adversely  affect 
competition  in  any  relevant  product 
market  and,  thus,  the  Commission 
cannot  conclude  that  the  current 
newspaper-broadcast  cross-ownership 
rule  is  necessary  to  promote 
competition. 

248.  Similarly,  the  Commission 
concludes  that  the  evidence  in  the 
record  of  this  proceeding  demonstrates 
that  combinations  can  promote  the 
public  interest  by  producing  more  and 
better  overall  local  news  coverage  and 
that  the  current  rule  is  thus  not 
necessary  to  promote  its  localism  goal. 
Instead,  the  Commission  finds  that  it,  in 
fact,  is  likely  to  hinder  its  attainment. 
Finally,  the  record  does  not  contain  data 
or  other  information  demonstrating  that 
common  ownership  of  broadcast 
stations  and  daily  newspapers  in  the 
same  community  poses  a  widespread 
threat  to  diversity  of  viewpoint  or 
programming.  The  Commission 
concludes,  therefore,  that  the  current 
rule  is  no  longer  necessary  in  the  public 
interest.  15 

249.  Radio/Television  Cross- 
Ownership  Rule.  The  radio/television 
cross-ownership  rule  limits  the  number 
of  commercial  radio  and  television 
stations  an  entity  may  own  in  a  local 
market.  Currently,  the  rule  allows  a 
party  to  own  up  to  two  television 
stations  (provided  it  is  permitted  under 
the  television  duopoly  rule)  and  up  to 


•'■On  March  11,  2003,  Media  General,  Inc..  filed 
a  "Motion  to  Bifurcate  and  Repeal."  That  Motion 
asked  the  Cominission  to  break  the  newspaper/ 
broadcast  cross-ownership  rule  out  of  the  biennial 
review,  and  repeal  the  rule,  if  it  could  not  act  in 
the  biennial  review  in  the  spring  of  2003.  Because 
the  Commission  is  acting  in  the  biennial  review  in 
the  spring  of  2003  and  is  repealing  the  subject  rule, 
the  Commission  dismisses  Media  General's  Motion 
as  moot. 
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six  radio  stations  (to  the  extent 
permitted  under  the  local  radio 
ownership  rule)  in  a  market  where  at 
least  20  independently  owned  media 
voices  would  remain  post-merger. 
Where  parties  may  own  a  combination 
of  two  television  stations  and  six  radio 
stations,  the  rule  allows  a  party 
alternatively  to  own  one  television 
station  and  seven  radio  stations.  A  party 
may  own  up  to  two  television  stations 
(as  permitted  under  the  current 
television  duopoly  rule)  and  up  to  foiu- 
radio  stations  (as  permitted  under  the 
local  radio  ownership  rule)  in  markets 
where,  post-merger,  at  least  ten 
independently  owned  media  voices 
would  remain.  A  combination  of  one 
television  station  and  one  radio  station 
is  allowed  regardless  of  the  number  of 
voices  remaining  in  the  market. 

250.  Based  on  the  record  in  this 
proceeding,  the  Commission  does  not 
find  that  the  radio/television  cross- 
ownership  rule  remains  necessary  in  the 
public  interest  to  ensure  competition, 
diversity'or  localism.  The  Commission's 
decision  reflects  the  substantial  growth 
and  availability  of  media  outlets  in  local 
markets,  as  well  as  the  potential  for 
significant  efficiencies  and  public 
interest  benefits  to  be  realized  through 
joint  ownership.  The  Commission  finds 
that  its  diversity  and  competition  goals 
will  be  adequately  protected  by  the  local 
ownership  rules  adopted  herein. 

251.  In  1970,  the  Commission 
restricted  the  combined  ownership  of 
radio  and  television  stations  in  local 
markets.  The  purpose  of  the  rule 
(originally  referred  to  as  the  one-to-a- 
market  rule)  was  twofold:  (1)  To  foster 
maximum  competition  in  broadcasting, 
and  (2)  to  promote  diversification  of 
programming  sources  and  viewpoints. 
In  1995,  the  Commission  requested 
comment  to  determine  whether  the 
cross-ownership  limitations  were  still 
warranted  in  light  of  the  then  current 
market  conditions.  Before  the 
Commission  issued  a  decision.  Congress 
passed  the  1996  Act.  Section  202(d)  of 
the  1996  Act  required  the  Commission 
to  extend  the  radio-television  cross- 
ownership  presumptive  waiver  policy  to 
the  top  50  television  markets 
"consistent  with  the  public  interest, 
convenience  and  necessity."  Prior  to 
implementing  the  statutory  change,  the 
Commission  issued  a  Second  Further 
Notice  of  Proposed  Rulemaking  (61  FR 
66978,  December  19,  1996)  requesting 
comment  on  whether  modification  of 
the  rule  was  warranted  beyond  the 
Section  202(d)  requirements.  In  1999, 
the  Commission  modified  the  rule  to  its 
current  form. 

252.  Under  the  Commission's 
statutory  mandate  pursuant  to  section 


202(h)  of  the  1996  Act,  the  Commission 
is  required  to  consider  biennially 
whether  "to  'repeal  or  modify'  any  rule 
that  is  not  'necessary  in  the  public 
interest.' "  In  determining  whether  the 
rule  meets  this  standard,  the 
Commission  considers  whether  it  is 
necessary  to  promote  any  of  its  public 
interest  objectives.  With  respect  to 
cross-ownership  of  radio  and  television 
stations  in  the  same  market,  the 
Commission  reexamines  the  impact  of 
the  rule  on  competition,  localism  and 
diversity. 

253.  Competition.  To  assess  the 
competitive  impact  of  its  radio/ 
television  cross-ownership  rule,  the 
Commission  needs  to  determine 
whether  radio  and  television  stations 
compete  for  sources  of  revenue 
generation — in  this  case,  advertising.'^ 
If  the  Commission  finds  that  they  do, 
i.e.,  that  a  significant  niunber  of 
advertisers  consider  radio  and  television 
to  be  good  substitutes,  then  its  concern 
would  be  that  elimination  or  relaxation 
of  the  cross-ownership  restrictions  may 
enable  a  single  firm  to  acquire  sufficient 
market  power  to  hinder  small  and 
independent  broadcasters'  efforts  to 
generate  revenue,  and  thereby  put  their 
continued  viability  at  risk.  However,  if 
radio  and  television  are  not  in  the  same 
product  market,  then  the  Commission 
would  have  little  concern  that 
elimination  or  relaxation  of  the  rule 
would  have  any  negative  effects  on 
competition. 

254.  The  Commission  concludes  that 
most  advertisers  do  not  consider  radio 
and  television  stations  to  be  good 
substitutes  for  advertising  and, 
therefore,  that  generally  combinations  of 
these  two  types  of  media  outlets  likely 
would  not  result  in  competitive  harm. 
In  MOWG  Study  No.  10,  Anthony  Bush 
found  weak  substitutability  between 
local  media,  including  radio  and 
television.  Other  studies  confirm  Bush's 
conclusion  that  advertisers  do  not 
consider  radio  and  television  to  be  good 
substitutes.  In  addition  to  the  empirical 
evidence,  differences  between  radio  and 


'*The  competitive  analysis  for  both  the  local 
radio  and  the  local  television  ownership  rules 
focuses  on  two  additional  markets,  delivered 
programming  and  programming  production. 
However,  in  analyzing  the  effects  of  combined 
ownership  of  radio  and  televjsion  stations  in  a  local 
market,  neither  of  the  latter  product  markets  is 
relevant.  Radio  and  television  broadcasting  arc 
distinct  programming  markets  with  little  overlap. 
The  bulk  of  video  entertainment  and  news 
programming  available  on  commercial  television  is 
not  suitable  for  radio.  Similarly,  audio  radio 
programming,  which  is  predominately  music  and 
talk  show  formats,  cannot  be  replicated  on 
television.  Thus,  because  the  essential  nature  of 
each  medium  determines  the  type  of  programming 
each  medium  broadcasts,  the  content  is  not 
interchangeable. 


television  programming  and  formats 
suggest  that  they  do  not  compete  in  the 
same  product  market.  Radio  and 
television  broadcast  distinct 
programming.  Video  is  not  suitable  for 
radio  and  vice  versa.  The  difference  is 
important  for  viewers  and  advertisers 
alike.  The  essential  nature  of  each 
medium  determines,  in  large  measure, 
the  type  of  programming  each  will 
broadcast.  Thus,  some  advertisers  may 
prefer,  while  others  avoid,  the  radio 
listener  as  a  significant  audience  to 
target.  Additionally,  television 
advertisements  typically  are  more 
expensive  than  radio  ads.  In  simi, 
television  and  radio  stations  neither 
compete  in  the  same  product  market  nor 
do  they  bear  any  vertical  relation  to  one 
another.  1^  A  television-radio 
combination,  therefore,  caimot 
adversely  affect  competition  in  any 
relevant  product  market.  Accordingly, 
the  Commission  cannot  conclude  that 
the  ciurent  television-radio  cross- 
owmership  rule  is  necessary  to  promote 
competition. 

255.  Localism.  The  NPRM  sought 
comment  on  how  cross-ownership 
limitations  affect  localism,  as  measured 
by  the  quantity  and  quality  of  news  and 
public  affairs  programming  that  stations 
provide  to  local  communities.  The 
NPRM  sought  comment  on  the 
quantities  of  local  news  and  public 
affairs  programming  provided  by  radio 
and  television  combinations  as  opposed 
to  stand-alone  stations  in  the  same 
markets.  The  NPRM  asked  whether 
radio  and  television  combinations 
produce  more,  less,  or  the  same  amount 
of  news  programming  than  stand-alone 
stations.  The  NPRM  also  asked 
commenters  to  address  the  implications 
of  any  such  differences.  The 
Commission  finds  that  by  prohibiting 
combinations  of  news  gathering 
resources  between  radio  and  television 
stations,  the  current  rule  prohibits 
owners  from  maximizing  local  news  and 
information  production,  which  would 
benefit  consumers. 

256.  There  is  no  compelling  or 
substantial  evidence  in  the  record  that 
the  rule  is  necessary  to  protect  localism. 
The  record  in  this  proceeding  includes 
evidence  to  the  contrarj'  that  efficiencies 
and  cost  savings  realized  from  joint 
ownership  may  allow  radio  and 
television  stations  to  offer  more  news 
reporting  generally,  and  more  local 
news  reporting  specifically,  than 
otherwise  may  be  possible.  The  record 
in  this  proceeding  suggests  that  station 


'"Generally  we  identif)'  both  the  product  and  the 
geographic  markets.  Because  we  find  that  radio  and 
television  advertising  ar«  separate  product  markets, 
it  is  not  necessary  to  define  the  geographic  market 
for  these  purposes. 
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owners  will  jse  additional  revenue  and 
resource  sav  ngs  from  television-radio 
combination  s  to  provide  new  and 
innovative  p  rogramming,  provide  more 
in-depth  loci  J  interest  programming, 
and  provide  better  service  to  the  public, 
including  locally  oriented  services. 

257.  The  p  arties  arguing  to  retain  the 
current  rule  lave  failed  to  show  that  the 
rule  remains  necessary  in  the  public 
interest.  Firs  ,  isolated  anecdotes  of 
changes  in  n  jws  programming 
schedules  fo  lowing  a  transaction  do  not 
provide  the  lind  of  systematic  empirical 
evidence  neqessary  to  support  a  general 
allegation  thit  cross-owned  stations 
produce  less  jr  quantities  of  news,  or 
news  of  low*  r  quality,  than  do  non- 
cross-owned  stations.  Second,  shared 
support  staff  and  conservation  of 
resources  do  ;s  not  necessarily  mean  a 
reduction  in  local  news.  The  efficiencies 
derived  from  some  of  these  practices 
may  in  fact,  increase  the  amount  of 
diverse,  com  jetitive  news  and  local 
information  i  ivailable  to  the  public. 
Thus,  the  rec  ord  does  not  demonstrate 
that  the  curr(  int  rule  specifically 
promotes  loc  alism,  or  that  elimination 
of  the  rule  wpuld  harm  it. 

258.  Diveriity.  The  NfPRM  asked 
whether  the  i  :ross-ownership  rule  is 
necessary  to  'oster  viewpoint  diversity 
in  today's  m(  dia  marketplace.  The 
NPRM  sought  comment  on  the  types  of 
media  that  c(  intribute  to  viewpoint 
diversity  anc  how  the  cross-ownership 
rule  affects  v  ewpoint  diversity.  The 
NPRM  noted  that  the  current  rule 
counts  as  a  n  edia  voice  commercial  and 
non-commer  :ial  broadcast  television 
and  radio  sta  ions,  certain  daily 
newspapers,  and  cable  systems.  The 
NPRM  asked  whether  additional  types 
of  media  sho  ild  also  be  counted  as 
contributing  to  viewpoint  diversity, 
such  as  the  L  itemet.  DBS,  cable 
overbuilders,  individual  cable  networks, 
magazines,  a  id  weekly  newspapers. 

259.  The  C  Dmmission  has  previously 
concluded  tli  at  "the  information  market 
relevant  to  d:  versity  includes  not  only 
television  an  i  radio  outlets,  but  cable, 
other  video  r  ledia  and  numerous  print 
media  as  well.  "  Not  only  has  the 
Commission  seen  an  increase  in  the 
types  of  outl(  its  available,  but  local 
markets  have  also  experienced 
enormous  gn  »wth  in  broadcast  outlets. 
The  record  s  lows  that  in  local  broadcast 
markets  of  at  sizes  the  numbers  of  radio 
and  televisio  i  stations  have  increased 
over  the  year  3. 

260.  The  C  ammission  concludes  that 
the  current  t<  levision/radio  cross- 
ownership  n\\e  is  not  necessary  to 
ensiu'e  viewpoint  diversity.  The 
Commission  agrees  with  the 
commenters  hat  argue  that  a  cross- 


ownership  rule  applicable  only  to  radio 
and  television  is  "inequitable  and 
outdated."  Although  several 
commenters  argue  that  retention  of  the 
radio/television  cross-ownership  rule  is 
necessary  to  protect  the  availability  of 
diverse  views,  information,  and  local 
programming,  the  Commission  believes 
that  a  rule  limited  to  just  radio  and 
television  fails  to  take  into  account  all 
of  the  other  relevant  media  in  local 
markets  available  to  consumers. 

261.  The  Commission  agrees  with  the 
commenters,  however,  that  fostering  the 
availability  of  diverse  viewpoints 
remains  an  important  policy  goal,  and 
that  diversity  of  ownership  promotes 
diversity  of  viewpoints.  The 
Commission  is  adopting  modified 
service-specific  local  ownership  rules 
that  will  protect  and  promote 
competition  in  the  local  television  and 
radio  markets  and,  as  a  result,  will  edso 
protect  and  preserve  viewpoint  diversity 
within  those  services.  In  addition,  the 
Commission  is  adopting  a  new  cross- 
media  limit  rule,  described  below,  that 
is  specifically  designed  to  protect 
diversity  of  viewpoint  in  those  markets 
in  which  the  Commission  believes 
consolidation  of  media  ownership  could 
jeopardize  such  diversity. 

262.  Conclusion.  The  Commission 
does  not  have  evidence  in  the  record 
sufficient  to  support  retention  of  the 
current  radio/television  cross- 
Qwnership  rule.  From  a  competitive 
perspective,  radio  and  television  are  not 
good  substitutes  for  the  same  revenue 
producing  opportunities,  and  thus, 
caimot  be  regarded  as  competing  in  the 
same  product  market.  There  is  little 
evidence  that  the  current  rule  promotes 
localism  and,  to  the  contrary,  the  record 
indicates  that  combined  station  groups 
may  be  able  to  achieve  cost  savings  that 
may  accrue  to  the  benefit  of  listeners 
and  viewers.  Finally,  radio  and 
television  stations  compete  with  many 
other  electronic  and  print  media  in 
providing  programming  and  information 
to  the  public,  and  the  targeted  cross- 
media  limits  adopted  herein  are 
therefore  better  designed  to  achieve  the 
Commission's  diversity  goal  in  markets 
where  diversity  could  be  jeopardized  by 
cross-ownership  than  the  stand-alone 
radio/television  cross-ownership  rule. 
In  addition,  the  Commission's  local 
television  and  local  radio  ownership 
rules,  which  are  designed  to  preserve 
competition  in  those  markets,  will  also 
foster  diversity  of  voices.  The 
Commission  now  turns  to  a  discussion 
of  the  Diversity  Index,  which  is 
intended  to  help  us  analyze  outlets  that 
contribute  to  viewpoint  diversity  in 
local  markets. 


263.  The  Diversity  Index.  In  order  to 
provide  its  media  ownership  framework 
with  an  empirical  footing,  the 
Commission  has  developed  a  method 
for  analyzing  and  measuring  the 
availability  of  outlets  that  contribute  to 
viewpoint  diversity  in  local  media 
markets.  The  measure  the  Commission 
is  using,  the  Diversity  Index  or  DI, 
accounts  for  certain,  but  not  all  media 
outlets  (newspapers,  broadcast, 
television,  radio,  and  the  Internet)  in 
local  markets  available  to  consumers, 
the  relative  importance  of  these  media 
as  a  source  of  local  news,  and 
ownership  concentration  across  these 
media.  The  DI  builds  on  the 
Commission's  previous  approach  to  the 
diversity  goal:  The  Commission  retains 
the  principle  that  structural  regulation 
is  an  appropriate  and  effective 
alternative  to  direct  content  regulation; 
the  Commission  retains  the  principle 
that  viewpoint  diversity  is  fostered 
when  there  are  multiple  independently- 
owned  media  outlets  in  a  market;  the 
Commission  retains  its  emphasis  on  the 
citizen/viewer/listener  and  on  ensuring 
that  viewpoint  proponents  have 
opportunities  to  reach  the  citizen/ 
viewer/listener.  What  the  Commission 
adds  is  a  method,  based  on  citizen/ 
viewer/listener  behavior,  of 
characterizing  the  structure  of  the 
"market"  for  viewpoint  diversity.  The 
Commission  uses  the  DI  as  a  tool  to 
inform  its  judgments  about  the  need  for 
ownership  limits.  This  section  explains 
the  rationale  for  the  diversity  index  and 
discusses  calculation  methodology. 

264.  The  DI  is  based  partly  on  the 
results  of  a  consumer  survey,  which  the 
Commission  acknowledges  is  not 
without  flaws,  and  partly  on  its  expert 
judgment  and  analysis  of  the  local 
viewpoint  diversity  marketplace.  While 
the  Diversity  Index  is  not  perfect,  nor 
absolutely  precise,  it  is  certainly  a 
useful  tool  to  inform  the  Commission's 
judgment  and  decision-making.  It 
provides  us  with  guidance,  informing  us 
about  the  marketplace  and  giving  us  a 
sense  of  relative  weights  of  different 
media.  It  informs,  but  does  not  replace, 
the  Commission's  judgment  in 
«stablishing  rules  of  general 
applicability  that  determine  where  the 
Commission  should  draw  lines  between 
diverse  and  concentrated  markets. 

265.  Because  of  the  limitations  in  the 
Nielsen  survey,  and  the  specific 
assumptions  underlying  the  DI,  it  is  a 
useful  tool  only  in  the  aggregate.  It 
cannot,  and  will  not,  be  applied  by  the 
Commission  to  measxu«  diversity  in 
specific  markets.  Indeed,  it  could  not  be 
used  on  a  particularized  basis  to  review 
the  diversity  available  in  a  specific 
market.  For  example,  in  determining  the 
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appropriate  weights  to  apply  to  the 
various  media,  the  Commission  has 
decided  to  give  no  weight  to  cable 
television  or  magazines  as  sources  of 
local  news,  notwithstanding  the  results 
in  the  Nielsen  survey  to  the  contrary. 
The  Commission  recognizes  that 
consumers  in  certain  markets  do  have 
access  to  local  news  from  local 
magazines,  local  cable  news  channels, 
and  PEG  channels,  but  the  Commission 
believes  that  the  Nielsen  survey 
overstates  this  influence.  On  a  national 
basis,  the  Commission  believes  most 
consumers  either  do  not  have  access  to 
such  sources  (such  as  a  local  news 
magazine)  or  rely  very  little  on  them 
(such  as  PEG  channels).  In  sum, 
excluding  these  sources  or  factors  from 
the  DI  does  not  undermine  the  general 
conclusions  the  Commission  reaches 
about  market  concentration  because  the 
DI  is  not  capable  of  capturing 
particularized  market  characteristics;  it 
is  intended  to  capture  generalized, 
typical  market  structures  and  identify 
trends. 

266.  Rationale  for  the  Diversity  Index. 
Fostering  diversity  is  one  of  the 
principal  goals  of  the  Commission's 
media  broadcast  ownership  rules.  In  the 
past,  the  Commission  has  described  its 
diversity  goal  as  fostering  "competition 
in  the  marketplace  of  ideas."  Viewpoint 
diversity  refers  to  availability  of  a  wide 
range  of  information  and  political 
perspectives  on  important  issues. 
Information  and  political  viewpoints  are 
crucial  inputs  that  help  citizens 
discharge  the  obligations  of  citizenship 
in  a  democracy.  The  Commission 
recognizes  that  the  number  of  political 
viewpoints  or  the  number  of 
perspectives  on  a  particular  issue  may 
be  greater  than  the  number  of  media 
outlets  in  a  market.  And  the 
Commission  recognizes  that,  in  an  effort 
to  cater  to  viewer/listener/reader 
preferences  any  single  outlet  may 
choose  to  present  multiple  viewpoints 
on  an  issue.  However,  the  Commission 
does  not  expect  every  outlet  to  present 
every  perspective  on  every  issue.  The 
competition  analogy  suggests  that 
having  multiple  independent  decision- 
makers (j.e..  owners  of  media  outlets) 
ensures  that  a  wide  range  of  viewpoints 
will  be  made  available  in  the 
marketplace. 

267.  News  and  public  affairs 
programming  is  the  clearest  example  of 
programming  that  can  provide 
viewpoint  diversity.  The  Commission 
regards  viewpoint  diversity  to  be  at  the 
core  of  its  public  interest  responsibility, 
and  recognizes  that  it  is  a  product  that 
can  be  delivered  by  multiple  media. 
Hence,  in  contrast  to  the  Commission's 
competition-based  rules,  diversity 


issues  require  cross-media  analysis. 
Because  what  ultimately  matters  here  is 
the  range  of  choices  available  to  the 
public,  the  Commission  believes  that 
the  appropriate  geographic  market  for 
viewpoint  diversity  is  local,  i.e.,  people 
generally  have  access  to  only  media 
available  in  their  home  market.  To  assist 
in  its  cmalysis  of  existing  media 
diversity,  and  to  help  us  determine 
whether  any  cross-media  restrictions  are 
necessary  in  the  public  interest,  the 
Commission  uses  a  summary  index  that 
reflects  the  general  or  overall  structure 
of  the  market  for  diverse  viewpoints.  By 
analogy  with  competition  analysis,  the 
diversity  index  is  inspired  by  the 
Herfindahl-Hirschmann  Index  (HHI) 
formulation,  calculating  the  sum  of 
squared  market  shares  of  relevant 
providers  in  each  local  market.  The  HHI 
measiuB,  however,  is  particularly 
attractive  for  two  reasons.  First,  its 
mathematical  properties  correspond  to 
the  Commission's  beliefs  about  the 
effects  a  merger  would  cause.  Each 
possible  measure  of  market 
concentration  has  benefits  and 
weakness  that  can  be  captured  by  the 
list  of  mathematical  properties,  or 
axioms,  that  that  particular  measure 
satisfies.  In  the  case  of  measuring 
market  concentration,^  list  of 
reasonable  requirements  or  axioms  limit 
us  to  the  choice  of  few  mathematical 
formulas.  Within  this  class  of 
admissible  indices,  the  HHI  can  be 
thought  of  as  a  very  conservative  choice 
in  the  following  sense.  If  the 
Commission  asks  "what  is  the  loss  of 
competition  from  a  merger,"  known  as 
the  "delta"  in  the  antitrust  field,  the 
HHI  measure  reflects  the  assumptions 
that:  (i)  An  acquisition  of  a  firm  with 
given  size  will  lead  to  a  larger  harm  the 
larger  the  acquiring  firm,  and  (ii)  this 
harm  is  proportional  to  the  size  of  both 
the  merging  parties. 

268.  Applying  a  similar  analysis  to 
the  Diversity  Index,  the  Index  reflects 
the  assumptions  that  if  newspapers  have 
twice  the  diversity  importance  of 
television,  a  newspaper's  acquisition  of 
a  broadcast  television  station  will  cause 
twice  the  loss  of  diversity  as  will  a 
merger  of  two  broadcast  television 
stations.  Conversely,  if  radio  has  less 
diversity  weight  than  television,  then  a 
merger  of  a  television  and  a  radio 
station  will  cause  less  of  a  loss  of 
diversity  than  will  a  merger  of  two 
television  stations.  In  contrast,  if  the 
Commission  were  to  adopt  a  simple 
"voice  test,"  for  example,  then  it  would 
be  assuming  that  the  loss  of  voice  due 
to  a  merger  is  independent  of  the 
diversity  importance  of  either  party. 
Similarly,  if  the  Commission  were  to 


adopt  a  concentration  ratio  measure, 
then  it  would  implicitly  be  assuming 
that  the  loss  of  diversity  is  independent 
of  the  size  of  the  larger  firm  in  the 
transaction.  It  is  in  this  sense — that  the 
size  of  the  diversity  loss  increases  as 
does  the  diversity  importance  of  either 
merging  party — that  the  Diversity  Index 
developed  here  is  a  conservative 
measure,  and  one  which  the 
Commission  adopts  in  the  interest  of 
prudence.  Moreover,  the  HHI,  from 
which  the  Commission's  chosen 
measure  derives,  is  widely  used  in 
economics  and  in  antitrust.  Thus,  the 
Commission  can  draw  on  its  experience 
with  the  HHI  in  competition  policy  to 
determine  threshold  values  for  the 
Diversity  Index. 

269.  The  Commission  assigns  market 
shares  to  these  providers  based  in  part 
on  the  results  of  responses  to  the 
Nielsen  survey  described  in  MOWG 
Study  No.  8.  The  Diversity  Index  itself, 
however,  is  a  blunt  tool  capable  only  of 
capturing  and  measuring  large  effects  or 
trends  in  typical  markets.  Thus,  the  DI 
change  from  a  particular  transaction  in 
a  particular  market  might  be  more  or 
less  than  the  Commission  anticipates,  or 
that  it  might  result  in  a  market  DI  higher 
or  lower  than  that  suggested  by  the 
Commission's  examples.  This  is  of  no 
moment  as  the  DI  is  a  tool  useful  only 
in  the  aggregate  and  will  not — and 
cannot  in  its  current  form — be  applied 
on  a  particularized  basis. 

270.  There  are  several  conservative 
assumptions  in  the  Commission's 
analysis  of  viewpoint  concentration. 
First,  the  Commission  premises  its 
analysis  on  people's  actual  usage 
patterns  across  media  today.  The 
Commission's  method  for  measuring 
viewpoint  diversity  weights  outlets 
based  on  the  way  people  actually  use 
them  rather  than  what  is  actually 
available  as  a  local  news  source.  The 
Commission  adopts  this  approach  out  of 
an  abundance  of  caution  because  the 
Commission  is  protecting  its  core  policy 
objective  of  viewpoint  diversity. 
Second,  the  Commission's  diversity 
analysis  is  based  on  preserving 
viewpoint  diversity  among  local,  not 
national,  news  sources.  The  effect  is  that 
the  Commission  excludes,  for  purposes 
of  measuring  viewpoint  concentration, 
the  large  number  of  national  news 
sources  such  as  all-news  cable  chaimels 
and  news  sources  on  the  Internet  and 
instead  focus  exclusively  on  the  smaller 
set  of  outlets  that  people  rely  on  for 
local  news.  Excluding  those  national 
sources  thus  leaves  us  with  a  smaller  set 
of  "market  participants"  that  the 
Commission  regulates  to  protect  local 
news  diversity  in  a  way  that  might  be 
unnecessary  to  protect  diversity  among 


46318 


Federal  Register / Vol.  68.  No.  150 /Tuesday,  August  5,  2003 /Rules  and  Regulations 


national  nev  s  sources.  Third,  the 
Conunission  does  not  include  low 
power  televi  sion  and  low  power  radio 
stations  in  n  easuring  viewpoint 
diversity.  These  stations  are  often 
operated  wit  ti  the  express  purpose  of 
serving  nich ;  audiences  with  ethnic  or 
political  con  tent  that  larger  media 
outlets  do  net  address.  These  low  power 
outlets  prom  ote  viewpoint  diversity  in  a 
way  that  the  Commission  has  not 
addressed  b(  cause  of  their  more  limited 
reach,  but  ccllectively  they  enhance 
viewpoint  di  versity  beyond  the  levels 
that  are  refle  :ied  in  the  Diversity  Index 
measuremen  ts. 

271.  The  C  ommission  concludes  that 
each  of  these  judgments  that  inform  its 
viewpoint  diversity  analysis  are  sound, 
but  in  each  c  ase  the  Commission  makes 
the  most  con  servative  assiunption 
possible.  Thi  is,  the  results  of  the 
Commission  s  diversity  index  analysis 
can  fairly  be  said  to  understate  the  true 
level  of  view  point  diversity  in  any  given 
market. 

272.  Choice  of  Media.  The /^ 
Commission  has  determinecf  which 
media  to  inc  ude  in  the  Diversity  Index 
based  on  the  survey  information  derived 
from  the  "Cc  nsumer  Survey  on  Medea 
Usage"  prepiired  by  Nielsen  Media 
Research  (FCC  MOWG  Study  No.  8). 
This  survey  i  ells  us  how  consumers 
perceive  the  various  media  as  sources  of 
news  and  information.  The  key 
threshold  implication  of  this  study  is 
that  consiuni  its  use  multiple  media  as 
sources  of  m  ws  and  current  affairs,  and 
hence  that  d  fferent  media  can  be 
substitutes  ii  i  providing  viewpoint 
diversity. 

273.  FCC  f  lOWG  Study  No.  8  asked 
respondents  to  identify  the  sources,  if 
any,  "used  ii  i  the  past  7  days  for  local 
news  and  cuxent  affairs."  The  same 
question  was  posed  for  national  news 
and  ciurent  <  iffairs.  The  choices  offered 
were  television,  newspaper,  radio, 
Internet,  maj  azines,  friends/family, 
other,  none,  lon't  know,  and  refuse.  The 
survey  then  i  isked  follow-up  questions 
regarding  th«  first  five  choices.  For  each 
one  of  the  fi\  e  soiiices,  respondents 
who  did  not  mention  a  source  were 
asked  specifically  if  they  used  that 
soxuce  for  loi  ;al  news  and  ciurent 
affairs.  The  s  urvey  posed  analogous 
questions  with  regard  to  national  news 
and  current  i  iffairs.  Based  on  the  initial 
and  follow-up  questions,  the  siurey 
presents  "su  nmary  data"  on  sources  of 
local  and  of  i  lational  news  and  current 
affaiis  inforr  lation. 

274.  In  an  ?x  parte  communication 
filed  May  28  2003,  Media  General 
submitted  a  :ritique  of  MOWG  Study 
No.  8  by  Pro  .  Jerry  A.  Hausman. 
Hausman  arf  ues  that  the  Nielsen  Survey 


has  a  number  of  serious  flaws  and 
questions  its  usefulness  in  any  rule- 
making concerning  cross-ownership  of 
newspapers  and  broadcast  stations.  The 
Conunission  recognizes  Professor 
Hausman 's  concerns,  but  the 
Commission  believes 'that  the  Nielsen 
survey  sample  of  3,136  households 
provides  us  with  useful  information.  In 
addition,  Professor  Hausman  provides 
no  evidence  that  the  sample  is,  in  fact, 
biased.  Concerning  Hausman's  second 
point,  the  Commission  agrees  that 
answers  to  hypothetical  questions  are 
less  useful  than  information  about 
actual  behavior.  MOWG  Study  No.  8 
provides  a  substantial  amount  of 
information  on  reported  actual  behavior. 
It  is  this  information,  not  the 
hypotheticals,  on  which  the 
Commission  relies  to  conclude  that 
media  can  be  substitutes  in  providing 
viewpoint  diversity  and  to  construct  its 
Diversity  Index.  Regarding  Hausman's 
third  point,  although  the  Nielsen  survey 
may  not  directly  ask  respondents  for 
their  views  concerning  specific  cross- 
ownership  scenarios,  the  Conunission 
finds  that  the  results  of  the  siuvey  are 
useful  in  a  number  of  areas,  such  as 
which  forms  of  media  are  most  heavily 
used  for  news.  While  questions  could 
have  been  posed  mat  contained  more 
specificity  concerning  cross-ownership 
rules,  the  Commission  understands  that 
such  complexities  could  have  made  the 
survey  design  more  difficult,  as  well  as 
possibly  lowered  the  response  rate. 
Overall,  while  Hausman  claims  that  the 
Nielsen  sxuvey  does  not  "provide  a 
basis  for  the  measurements  necessary 
for  the  sj)ecification  of  policy,"  the 
survey  does,  in  fact,  help  us  establish  an 
"exchange  rate"  for  converting 
newspaper,  television,  radio,  and  other 
media  into  common  units  so  the 
Commission  can  measure  the  extent  of 
concentration  in  the  "market  of  ideas." 
Finally,  the  Commission  emphasizes 
that  it  has  not  relied  solely  on  the 
results  of  the  Nielsen  siu^ey,  but  has 
used  a  number  of  studies  and  its  own 
expert  judgment  on  media  in  reaching 
its  decision. 

275.  The  data  in  the  Nielsen  study 
indicate  that  television,  newspapers, 
radio,  Internet,  and  magazines  are  the 
leading  sources  of  news  and  current 
affairs  programming.  Based  on  the 
initial  question,  the  average  respondent 
uses  two  of  the  five  major  sources  for 
news  and  current  affairs,  whether  the 
category  is  local  or  national.  Taking 
accoimt  of  the  follow-up  questions,  the 
average  respondent  uses  three  of  the  five 
major  sources  for  news  and  current 
affairs,  again  regardless  of  whether  the 
category  is  national  or  local.  These  data 


strongly  suggest  that  citizens  do  use 
multiple  media  as  sources  of  viewpoint 
diversity,  and  that  media  can  be  viable 
substitutes  for  one  another  for  the 
dissemination  of  news,  information  and 
viewpoint  expression.  On  the  basis  of 
this  finding,  the  Commission  proceeds 
to  an  analysis  of  local  media  markets 
and  whether  there  are  particular  kinds 
of  cross-media  transactions  in  particular 
kinds  of  markets  that  would  likely  result 
in  high  levels  of  concentration.  To  assist 
in  making  that  determination,  the 
Commission  relies  in  part  on  its 
Diversity  Index. 

276.  The  Commission's  Diversity 
Index  focuses  on  availability  of  sources 
of  local  news  and  current  affairs.  As  the 
Commission  explained  in  the  policy 
goals  section  of  the  R&O,  it  is  concerned 
with  promoting  viewpoint  diversity  in 
local  media  markets.  Owners  of  media 
outlets  clearly  have  the  ability  to  affect 
public  discourse.  Consumers  have 
numerous  sources  of  national  news  and 
information  available  to  them.  Therefore 
the  Conunission  does  not  believe  that 
governmental  regulation  is  needed  to 
preserve  access  to  multiple  sources  of 
national  news  and  public  affairs 
information. 

277.  The  Diversity  Index  incorporates 
information  on  respondents'  usage  of 
television,  newspapers,  radio,  and  the 
Internet.  Respondents  also  reported 
getting  local  news  and  information  from 
magazines.  The  Commission  excludes 
magazines,  however,  from  its  Diversity 
Index.  First,  as  the  description  above 
makes  clear,  most  (but  not  all]  news 
magazines  have  a  national  rather  than  a 
local  focus.  Nonetheless,  the  decision  to 
exclude  magazines  will  be  re-examined 
in  the  next  biennial  review,  and  the 
Commission  will  take  the  opportunity  to 
gather  additional  survey  data  at  that 
time  on  magazine  usage. 

278.  For  similar  reasons,  the 
Commission  also  excludes  cable  from  its 
Diversity  Index.  The  Conunission  is 
concerned  that  some  consumers  may 
have  confused  broadcast  and  cable 
television.  Thus,  the  Commission 
believes  some  consumers  who  replied 
that  they  receive  their  local  news  from 
cable  may  have  been  viewing  broadcast 
channels  over  the  cable  platform.  The 
Commission  also  recognizes,  however, 
that  cable  systems  do  provide  local    ; 
news  and  current  affairs  information 
through  PEG  channels  and.  in  some 
markets,  local  news  channels.  However, 
the  Commission  does  not  have  accurate 
data  for  this  measure.  Because  the 
Commission  does  not  have  reliable  data 
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on  this  point,  it  excludes  cable  from  the 
DI  to  simplify  its  general  analysis.'* 

279.  Weighting  Different  Media.  The 
Commission  has  concluded  that  various 
media  are  substitutes  in  providing 
viewpoint  diversity,  but  the 
Commission  has  no  reason  to  believe 
that  all  media  are  of  equal  importance. 
Indeed  the  responses  to  the  survey  make 
it  clear  that  some  media  are  more 
important  than  others,  suggesting  a  need 
to  assign  relative  weights  to  the  various 
media.  In  view  of  the  Commission's 
focus  on  local  news  and  current  affairs, 
it  chooses  to  base  its  weights  on  survey 
responses  to  the  question  asking 
respondents  to  identify  the  soiu-ces,  if 
any,  "used  in  the  past  7  days  for  local 
news  and  current  affairs."  The 
Conunission  recognizes  that  this  is  not 

a  perfect  measure,  and  that  it  requires 
some  adjustment.  The  Commission 
justifies  these  adjustments  and 
assumptions,  however,  by  emphasizing 
that  it  is  using  the  DI  only  to  inform 
itself  of  general  market  trends,  not  for 
precise  measurements. 

280.  The  average  respondent  uses 
three  different  media  for  local  news  and 
current  affairs  information.  It  is  likely 
that,  for  a  given  respondent,  the  three 
are  not  all  of  equal  importance.  If  media 
differ  in  importance  systematically 
across  respondents  then  it  would  be 
misleading  to  weight  all  responses 
equally.  Unfortunately,  the  Commission 
does  not  have  data  on  this  question 
specifically  with  regard  to  local  news 
and  current  affairs.  The  available 
"primary  source"  data  address  local  and 
national  news  together  and  do  show  that 
different  media  have  different 
importance,  in  the  sense  that  primary 
usage  differs  across  media.  Because 
"primary  source"  data  are  not  available 
for  local  news  and  current  affairs  alone, 
the  Commission  uses  the  data 
identifying  sources  of  local  news  and 
public  affairs  programming  to  weight 
the  various  media  to  reflect  relative 
usage.  This  leads  to  lower  shares  for 
television  and  higher  shares  for  radio 
than  the  "primary  source"  shares 
reflect. 

281.  The  local  response  summary 
data.  Table  97  of  MOWG  Study  No.  8, 
include  five  categories  of  media — 
Internet,  magazines,  radio,  newspaper, 
television.  Magazines  account  for  6.8% 
of  responses  to  the  questions  on  source 
of  local  news  and  current  affairs.  We 
exclude  magazines  as  explained  above 
and  normalize  the  shares  of  the  four 
remaining  media  to  sum  to  100%.  The 


resulting  weights  are  television  (33.8%), 
newspapers  (28.8%),  radio  (24.9%),  and 
Internet  (12.5%).i<'  The  local  response 
summary  data  do  not  break  down  the 
television  responses  between  broadcast 
television  and  cable/satellite  television. 
Nor  do  these  data  separate  out  usage  of 
daily  and  weekly  newspapers.  We  make 
use  of  other  FCC  MOWG  Study  No.  8 
questions  to  apportion  the  newspaper 
shares  further. 

282.  Although  the  responses  to  one 
question  in  MOWG  Study  No.  8  suggests 
that  cable  is  a  significant  source  of  local 
news  and  current  affairs,  other  data 
from  the  study  casts  some  doubt  on  this 
result.  The  following  discussion 
explains  the  reasoning  that  leads  us  to 
exclude  cable/satellite  television  from 
the  current  analysis  of  local  news  and 
current  affairs  for  diversity  purposes. 
DBS  currently  provides  little  or  no  local 
nonbroadcast  content.  The  Commission 
will  review  the  status  of  cable  as  a  local 
news  provider  in  the  2004  biennial 
review.  The  Commission's  review  will 
include  a  follow-up  to  MOWG  Study 
No.  8,  which  will  include  more  detailed 
questions  regarding  the  use  of 
nonbroadcast  video  media  for  local 
news  and  current  affairs. 

283.  With  regard  to  newspapers, 
MOWG  Study  No.  8  indicates  that 
61.5%  of  those  who  cite  newspapers  as 
a  source  of  local  news  and  ciurent 
affairs  acquire  that  information  fit)m 
dailies  only,  10.2%  fi-om  local  weeklies 
only,  and  27.3%  from  both.  The  next 
bieruiial  review  will  provide  the 
Commission  with  an  opportimity  for  re- 
examination of  the  role  of  weekly 
newspapers.  Accoimting  for  the 
additional  information  on  newspapers 
results  in  a  revised  set  of  weights.  They 
are:  broadcast  television  33.8%,  daily 
newspapers  20.2%,  weekly  newspapers 
8.6%,  radio  24.9%,  and  Internet  12.5%. 

284.  The  most  detailed  analysis  of 
MOWG  Study  No.  8  comes  from  the 
Consumer  Federation  of  America  (CFA). 
CFA  agrees  that  citizens  get  viewpoint 
diversity  fi-om  multiple  media.  Their 
comments  refer  to  the  "two  dominant 
political  media — daily  newspapers  and 
television,"  although  CFA  asserts  that 
these  media  "appear  to  play  very 
different  roles."  Television  has  the 
largest  weight  in  the  DI  (33.8%)  and 
daily  newspapers  also  loom  large  at 
20.2%.  Although  the  radio  weight  is 
somewhat  higher  at  24.9%,  the  fact  that 
markets  generally  have  far  more  radio 
stations  than  daily  newspapers  make  the 
Commission's  weights  consistent  with 


'"  As  with  magazines,  we  will  review  this  issue 
in  the  next  biennial  review,  and  may  collect  at  that 
time  more  accurate  survey  data  on  consumers'  use 
of  cable  for  local  news  and  current  affairs. 


>^The  "primary  use"  weights,  excluding 
magazines,  are  television  (57.8%),  newspapers 
(25.8%).  radio  00.3%).  and  Internet  (6.1%).  When 
magazines  are  included  their  weight  is  0.6%. 


CFA's  conclusion  that  newspapers  are 
among  the  two  most  influential  media. 
CFA  finds  that  the  Internet  plays  a  small 
but  growing  role  in  citizen  acquisition 
of  news  and  information,  a  finding  not 
inconsistent  with  the  relatively  low 
weight  of  Internet  in  the  Commission's 
DI.  CFA  quotes  statistics  on  daily  use  of 
television,  newspapers,  radio,  and 
Internet  that  yield  usage  shares  not  too 
different  from  the  Commission's  DI 
weights.  Drawing  on  two  surveys.  CFA 
suggests  that  people  spend  4  minutes 
per  day  on  average  gathering  news  from 
the  Internet.  25  minutes  reading 
newspapers,  15  minutes  listening  to 
radio  news,  and  "over  half  an  hour" 
watching  television  news.  Ascribing 
half  an  horn  to  television  leads  to  shares 
of  40.5%  for  television.  33.8%  for 
newspapers.  20.3%  for  radio,  and  5.4% 
for  Internet.  These  are  fairly  close  to  the 
Commission's  DI  weights  of  33.8%. 
28.8%.  24.9%.  and  12.5%  for  television, 
newspapers,  radio,  and  Internet, 
respectively. 

285.  Although  CFA  does  not  dispute 
the  proposition  that  different  media 
address  the  same  issues  and  stories,  it 
asserts  that  they  do  so  in  different  ways, 
suggesting,  infer  alia,  that  television  is 
"the  primary  source  for  breaking  news." 
that  newspapers  have  a  larger  role  in 
"the  follow-up  function."  and  that  talk 
shows  are  a  new  and  significant  element 
of  radio's  role  in  disseminating 
viewpoints.  Although  CFA  does  not 
discuss  the  role  of  radio  as  a  source  of 
breaking  news,  the  Commission 
acknowledges  that  different  media  do 
present  information  in  different  ways. 
Thus.  CFA  appears  to  conclude  that 
media  are  substitutes  for  some  citizens 
and  complements  for  others. 

286.  Tne  Commission  disagrees  with 
CFA's  conclusion  that  the  DI  is  invalid 
because  some  citizens  may  consider 
certain  media  outlets  complements 
rather  than  substitutes.  In  the  technical 
economic  sense,  two  goods  are 
substitutes  if  an  increase  in  the  price  of 
good  A  (which  leads  to  a  decrease  in 
consumption  of  good  A)  leads  to  an 
increase  in  the  consumption  of  good  B. 
In  the  context  of  the  Commission's 
diversity  goal,  the  Commission  is 
concerned  with  the  question  of  what 
happens  when  one  or  more  media 
outlets  refuses  to  transmit  a  particular 
viewpoint.  If  most  citizens  accessed 
only  one  type  of  outlet,  e.g.,  radio  but 
not  newspapers  or  television,  then  its 
diversity  goal  would  prompt  us  to 
analyze  separately  the  structure  of  the 
"radio  marketplace  of  ideas."  If,  on  the 
other  hand,  most  citizens  access 
multiple  media,  then  the  Commission 
can  rely  on  the  reasonable  probability 
that,  if,  e.g.,  the  local  newspaper  refused 


46320 


Federal  Register/ Vol.  68,  No.  150/Tuesday,  August  5,  2003 /Rules  and  Regulations 


outlets  withi 
decision  of 
turns  on  wb 
focus  is  on 
a  measure  of 
it  is  on  usagi 


Commission 
measure,  wh 
counting  the 
outlets  avail 


to  cover  a  pai  ticular  story,  citizens 
would  be  ex{  osed  to  that  story  via 
independent!  y-owned  other  media,  such 
as  radio  or  te  evision.  In  other  words, 
evidence  thai  media  are  complements  in 
the  sense  tha :,  for  at  least  some  citizens, 
there  is  a  pos  itive  correlation  between 
use  of  one  modium  and  use  of  another, 
does  not  inva  lidate  the  premise 
underlying  tl  le  DI. 

287.  WeigHting  Outlets  Within  the 
Same  Mediu^.  Having  decided  on 
relative  weights  for  the  various  media, 
the  Commission  next  confronts  whether 
and  how  to  vfeight  different  media 

each  category.  The 
ether  to  do  weighting 
er  the  Commission's 
availability  of  outlets  as 
otential  voices  or  whether 
i.e..  yvhich  outlets  are 
currently  beihg  used  by  consumers  for 
news  and  information).  The 

as  chosen  the  availability 
h  is  implemented  by 
umber  of  independent 
le  for  a  particular 
medium  and  assiuning  that  all  outlets 
within  a  med  ium  have  equal  shares.  In 
the  context  o  evaluating  viewpoint 
diversity,  thi;  i  approach  reflects  a 
measure  of  tt  e  likelihood  that  some 
particular  vi(  wpoint  might  be  censored 
or  foreclosed  i.e.,  blocked  from 
transmission  to  the  public.  The  case  for 
.  usage  meas  ire  is  that  it  reflects  actual 
behavior.  Ho  vever,  current  behavior  is 
not  necessari  y  an  accurate  predictor  of 
future  behavior.  Moreover,  in  order  to 
implement  a  usage  measure  accurately, 
it  would  be  r  ecessary  for  us  to  define 
which  conte!  it  should  be  considered 
local  news  ai  id  current  affairs.  Current 
behavior,  e.g  ,  viewing  or  listening  to  a 
broadcast  sta  Jon,  is  based  on  the 
content  prov  ded  by  the  station  in 
question.  Ho  vever,  media  outlets  can 
change  the  ai  nount  of  news  and  current 
affairs  that  tli  ey  offer,  perhaps  in 
response  to  c  ampetitive  conditions  in 
the  "viewpoint  diversity"  marketplace. 
Such  change ;  are  unpredictable,  so 
current  market  shares  [e.g..  of  viewing 
or  listening)  nay  not  be  good  predictors 
of  future  beh  ivior. 

288.  If  the  Commission  were  to  adopt 
a  usage  meas  ure  designed  to  reflect  its 
concern  with  local  news  and  current 
affairs,  it  woi  ild  need  information  on 
viewing/liste  ning/ reading  of  local  news 
and  current  i  ffairs  material.  To 
implement  tl  lis  procedure,  it  would  be 
necessary  fir  ;t  to  determine  which 
programmini  coastituted  news  and 
current  affai^.  The  Commission 

this  type  of  content 
analysis  wou  Id  present  both  legal/ 
Constitution;  il  and  data  collection 
problems.  N(  ws  and  current  affairs 


content  is  not  necessarily  limited  to 
regularly-scheduled  news  programs.  So 
the  Commission  could  be  faced  with 
deciding  which  other  programs  were 
news  and  current  affairs,  whether  some 
portion  of  a  program  not  primarily  news 
should  count  as  news,  and,  indeed, 
whether  portions  of  a  news  report 
devoted,  e.g.,  to  movie  reviews  should 
count  as  news.  Ultimately,  the 
Commission's  goal  is  not  to  prescribe 
what  content  citizens  access,  but  to 
ensure  that  a  wide  range  of  viewpoints 
have  an  opportunity  to  reach  the  public. 
This  goal,  the  limitations  of  current 
usage  as  a  predictor  of  future  usage,  and 
the  content  classification  requirements 
for  implementing  a  usage  measure  all 
lead  us  to  adopt  an  "equal  share" 
approach  to  weighting  outlets  within 
the  same  medium. 

289.  The  Commission  deviates  from 
this  approach  only  in  the  case  of  the 
Internet.  The  Commission  used 
subscription  shares  to  divide  the 
Internet  category  among  the  two  current 
significant  sources  of  Internet  access — 
telephone  companies  and  cable 
companies.  The  Commission  thinks  it 
prudent  to  use  subscriber  figures  to 
calculate  how  to  divide  the  Internet 
category  between  cable  and  telephone 
companies. 

290.  Table  78  of  FCC  MOWG  Study 
No.  8  provides  information  on  Internet 
access.  If  the  Commission  takes  the  99.7 
percent  of  respondents  who  picked 
cable,  DSL,  or  telephone  line  as  the 
base,  and  if  the  Commission  combines 
telephone  and  DSL,  the  resulting  shares 
are  19  percent  cable  and  81  percent 
telephone.  The  Commission  recognizes 
that,  given  the  relatively  small  share  of 
Internet  in  the  total  diversity  market 
(12.5%  weight),  using  subscriber  shares 
rather  than  equal  availability  for 
Internet  providers  has  a  very  small 
impact  on  its  Diversity  Index 
calculation.^"  In  this  regard,  however, 
the  Commission  rejects  the  argument 
made  by  some  commenters  that  the 
Commission  should  not  include  the 
Internet  at  all  because  people  only 
utilize  the  Internet  to  access  their 
newspapers'  and  local  broadcast 


^°  As  explained  in  the  section  Calculation 
Methodology  of  the  R&O.  the  diversity  index  is 
calculated  by  squaring  relevant  market  shares.  If  the 
Commission  assumes  that  the  two  Internet  sources 
have  equal  shares,  the  contribution  to  the  index  of 
Internet  would  be  78  points.  The  assumption  leads 
to  a  contribution  to  the  index  of  109  points.  We  do 
not  attribute  common  ownership  to  Internet  Service 
Providers.  We  will  assume  (subject  to  examination 
at  the  next  biennial  review  and  to  future  Bndings), 
that  ISPs  do  not  restrict  subscriber  access  to  Internet 
content  based  on  the  identity  of  the  content 
provider.  The  Commission  is  looking  at  the 
availability  of  news  and  information  sources 
generally — and  Web  sites  particularly — not  their 
popularity. 


stations'  Web  sites  and,  therefore,  the 
Internet  does  not  add  to  diversity. 
Although  many  local  newspapers  and 
broadcast  stations  maintain  Web  sites 
with  news  content,  that  does  not  begin 
to  plumb  the  extent  of  news  sources  on 
the  Internet. 

291.  Calculation  Methodology.  The 
Diversity  Index  is  structured  like  an 
HHI,  i.e.,  it  is  simply  the  siun  of  squared 
market  shares.  As  explained  above, 
squaring  market  shares,  unlike  measures 
based  on  the  "raw"  market  shares, 
permits  construction  of  an  index  that 
takes  account  of  the  market  shares  of  all 
providers  in  the  "market"  for  viewpoint 
diversity.  As  noted  above,  the 
geographic  market  the  Commission  is 
using  is  local.  The  Commission 
currently  defines  television  markets  in 
terms  of  the  Nielsen  DMA.  DMAs  are 
exhaustive  classifications,  covering  the 
entire  United  States,  and  it  is 
straightforward  to  count  the  number  of 
television  stations  in  a  DMA.  The 
Commission  is  including  public  as  well 
as  conunercial  stations.  The 
Commission  chooses  not  to  include 
television  stations  from  outside  the 
DMA  in  question,  even  if  they  obtain  a 
measurable  audience  share  in  the  DMA. 
The  Conmiission's  focus  is  on  local 
news  and  current  affairs  and  it  is  not 
reasonable  to  assume  that  stations 
outside  of  the  DMA  in  question  will 
devote  significant  resources  to  news  and 
current  affairs  progranuning  targeted  to 
that  DMA.  The  Commission's  cable 
television  signal  carriage  rules  generally 
permit  a  television  broadcast  station 
within  a  DMA  to  obtain  cable  carriage 
throughout  the  DMA,  and  its  DBS  signal 
carriage  rules  generally  ensure  that  all 
television  stations  within  a  DMA  are 
treated  the  same  with  respect  to  satellite 
retransmission.  For  this  reason,  the 
Commission  assimies  that  all  television 
broadcast  stations  in  a  DMA  are 
available  throughout  the  DMA.  Each 
broadcast  television  station  receives  an 
equal  share  of  the  broadcast  television 
weight. 

292.  The  Commission  combines  the 
television  stations  in  each  DMA  with 
the  radio  stations  in  the  Arbitron  radio 
metro  with  which  the  DMA  is  paired. 
There  are  287  Arbitron  radio  metros  in 
the  country.  Each  one  is  smaller  than 
the  DMA  within  which  it  lies.  21 
Arbitron  radio  metros  do  not  cover  the 
entire  country.  More  sparsely  populated 
areas  are  not  included  in  radio  metros; 
approximately  one-half  of  radio  stations 
are  not  in  a  metro  market.  As  explained 
below  in  the  cross-media  limits  section 


"  Most  radio  metros  lie  wholly  within  a  single 
DMA;  virtually  all  of  the  others  are  predominantly 
within  a  single  DMA. 
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of  this  Order,  the  Commission  uses  the 
Diversity  Index  to  help  it  identify 
markets  that  are  "at  risk"  for  excessive 
concentration  in  the  "viewpoint 
diversity  market."  Once  those  markets 
have  been  identified,  and  cross-media 
limits  imposed,  the  actual 
implementation  of  the  cross-media 
diversity  limits  will  not  require 
information  on  a^local  radio  market, 
only  on  the  television  market  (DMA) 
within  which  the  radio  stations  are 
located  that  are  part  of  a  proposed 
merger.  As  detailed  in  the  cross-media 
limits  section,  the  analysis  that  the 
Commission  uses  to  identify  at-risk 
markets  is  based  on  examination  of  a 
substantial  sample  of  the  287  Arbitron 
radio  metro  markets. 

293.  Daily  newspaper  publication  and 
circulation  data  are  not  collected  based 
on  Arbitron  radio  metros.  A  different 
market  concept,  developed  by  the 
Department  of  Commerce,  is  used  by  the 
industry.  The  basic  building  block  is  the 
"Metropolitan  Statistical  Area,"  or 
"MSA."  The  Department  of  Commerce 
recognizes  318  metropolitan  areas, 
which  include  248  MSAs,  58  "PMSAs" 
(primary  metropolitan  statistical  areas), 
and  12  "NECMAs  ("New  England 
county  metropolitan  statistical  areas"). 
For  Diversity  Index  calculation 
purposes,  these  areas  are  matched  to 
Arbitron  radio  metros.  Each  daily 
newspaper  that  is  locally  published  in 
the  metropolitan  area  is  included  in  the 
market.  The  daily  newspaper  share  of 
the  Diversity  Index  is  divided  evenly 
among  all  daily  newspapers  included  in 
the  market.  In  the  absence  of  market- 
specific  information  on  weekly 
newspaper  availability,  the  Commission 
makes  the  most  conservative 
assiunption  that  there  is  one 
independently-owned  weekly 
newspaper  in  each  local  market,  and 
assign  to  it  the  entire  weekly  nevvspaper 
share. 

294.  In  terms  of  calculating  the  Index, 
within  each  medium  the  Commission 
combines  commonly-owned  outlets  and 
calculate  each  owner's  share  of  the  total 
availability  of  that  medium.  The 
Commission  then  multiplies  that  share 
by  the  share  of  the  medium  in  question 
in  the  total  media  universe  (television 
plus  newspaper  plus  radio  plus 
Internet).  Once  these  shares  in  the 
overall  "diversity  market"  have  been 
calculated,  the  Commission  adds 
together  the  shares  of  properties  that  are 
commonly-owTied  (for  example,  a 
newspaper  and  a  television  station), 
square  the  resultant  shares,  and  simi 
them  to  get  the  base  Diversity  Index  for 
the  market  in  question. 

295.  Cross-Media  Limits.  The 
Conunission  modifies  its  rules  by 


adopting  a  new  set  of  cross-media  limits 
("CML")  in  lieu  of  the  Commission's 
former  newspaper/broadcast  and 
television/radio  cross-ownership  rules. 
The  CML  have  been  designed 
specifically  to  check  the  acquisition  by 
any  single  entity  of  a  dominant  position 
in  local  media  markets — not  in 
economic  terms,  but  in  the  sense  of 
being  able  to  dominate  public  debate — 
through  combinations  of  cross-media 
properties.  Because  the  Commission  has 
traditionally  relied  upon  blanket 
prohibitions  on  certain  cross-media 
combinations,  it  has  never  before  had  to 
confront  head-on  the  challenge  of 
identifying  specifically  which  types  of 
markets  give  us  the  greatest  cause  for 
concern  in  terms  of  preserving  diversity 
of  viewpoint,  and  which  types  of 
transactions  are  most  problematic  in 
this  regard.  This  effort  is  complicated  by 
the  nature  of  the  public  interest  the 
Commission  are  seeking  to  protect — 
diversity — which  is  as  elusive  as  it  is 
cherished. 

296.  The  Commission's  modification 
of  the  newspaper/broadcast  and 
television/radio  cross  ownership  rules 
into  a  set  of  cross-media  limits  or  CML 
is  the  Commission's  first  comprehensive 
attempt  to  answer  this  difficult  and 
complex  set  of  questions.  The  CML 
derives  from  data  in  the  record 
regarding  the  relative  reliance  by 
consumers  of  various  types  of  media 
outlets  for  news  and  information.  To 
help  us  analyze  that  data,  the 
Commission  uses  a  methodological 
tool — a  diversity  index  or  "DI" — that 
allows  us  to  measure  the  degree  to 
which  any  local  market  could  be 
regarded  as  concentrated  for  purposes  of 
diversity.  Based  on  an  analysis  of  a  large 
sample  of  markets  of  various  sizes,  the 
diversity  index  suggests  that  the  vast 
majority  of  local  media  markets  are 
healthy,  well-functioning,  and  diverse. 

297.  Moreover,  because  the 
Commission  is  adopting  herein  intra- 
service  competition  caps  for  radio  and 
television  properties,  those  caps  will 
ensure  that  local  markets  will  continue 
to  be  served  by  a  diversity  of  voices 
within  each  of  these  respective  services. 
By  the  nature  of  the  exercise,  markets 
defined  for  competition  purposes  are  no 
broader  than,  and  generally  are 
narrower  than,  markets  defined  for 
diversity  purposes.  Thus,  the 
Commission's^radio  and  television 
competition  caps  will  not  only  serve  to 
promote  and  protect  competition  within 
the  radio  and  television  services,  they 
will  also  be  protective  of  diversity 
interests  when  television-only  or  radio- 
only  transactions  are  at  issue.  For 
example,  in  a  market  with  12  TV 
stations,  the  Conunission's  intra-service 


caps  guarantee  at  least  six  different 
owners  of  television  stations.  If  there  are 
forty  radio  stations  in  the  market,  the 
Commission's  radio  cap  will  ensure  at 
least  six  different  ovirners  of  radio 
properties. 

.  298.  The  Conmiission  recognizes, 
however,  that  its  intra-service  caps  wiU 
not  address  diversity  concerns  that  may 
result  from  cross-media  combinations. 
Although  the  Commission's  local  radio 
and  television  caps  will  ensure  a 
significant  number  of  independent 
voices  in  larger  markets,  cross-media 
combinations  in  very  small  markets 
might  result  in  problematical  levels  of 
concentration  for  diversity  purposes. 
Accordingly,  the  Commission 
supplements  its  two  intra-service  local 
rules  with  a  narrowly  drawn  set  of 
cross-media  limits  to  reach  those 
combinations  that  are  not  already 
prohibited  by  its  television  or  radio 
caps,  but  which  would  give  rise  to 
serious  diversity  concerns.  The  cross- 
media  limits  are  based  on  a  set  of 
assimiptions  drawn  directly  from  the 
record  evidence  in  this  proceeding  and 
premises  that  are  consistent  with  past 
Commission  policy  and  practice. 
Although  the  Commission  relies  in  part 
on  its  data  analysis  to  help  define  the 
CML,  it  clearly  respects  that  diversity  is 
inherently  subjective  a/id  cannot  be 
reduced  to  scientific  formula.  The  CML, 
therefore,  ultimately  rests  on  the 
Commission's  independent  judgments 
about  the  kinds  of  markets  that  are  most 
at-risk  for  viewpoint  concentration,  and 
the  kinds  of  transactions  that  pose  the 
greatest  threat  to  diversity. 

299.  Competition  Caps  Protect 
Diversity.  The  Commission  has  adopted 
a  cap  both  on  the  number  of  television 
stations  that  any  one  owner  may  hold  in 
a  market,  and  on  the  number  of  radio 
stations  that  any  one  ownier  may  hold  in 
a  market.  These  caps  were  designed  to 
promote  and  protect  competition  within 
these  two  distinct  services.  The  caps 
are,  therefore,  based  on  product  market 
definitions  that  consider  only  those 
products  or  services  that  may  be 
regarded  as  reasonable  substitutes  for 
competition  purposes.  The  Commission 
recognizes,  however,  that  although  radio 
and  television  outlets  may  not  compete 
in  econon^c  terms  with  other  types  of 
speech  outlets,  e.g.,  newspapers,  they  all 
inhabit  the  mass  media  landscape  that 
Americans  turn  to  for  news  and 
information.  In  that  sense,  whatever  the 
confines  of  thefr  markets  for 
competition  purposes,  many  different 
outlets  serve  core  democratic  functions 
as  piuveyors  of  ideas,  outlets  for 
opinion,  and  distributors  of  news. 

300.  The  data  in  the  record  evidence 
this  difference.  Radio  and  television 
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economic  terms  in  separate 
product  markets.  Both  radio 
on  outlets,  however,  inhabit 
peech  market,  as  do  several 
of  entities.  For  example, 
dy  No.  8,  a  consumer  survey 
I  sage,  reveals  that,  when 
id  entify  their  primary  source  of 
information — both  local 
I — approximately  40%  of 
responded  that  broadcast 
1  vas  their  primary  source  and 
ely  10%  of  Americans 
that  radio  was  their  primary 
Ho^vever,  nearly  24%  of 
identified  daily 
as  their  primary  source  of 
information,  18%  identified 
networks,  6%  identified  the 
2%  identified  weekly 
or  magazines.  Other  studies 
,  today,  Americans 
a  mong  and  between  many 
irces  for  news  and 
on  a  regular  basis.  The 
s,  in  short,  that  the 
market  in  which  television 
si  ations  participate  is  broader 
(  nomic  product  markets,  as 
I  tandard  competition  theory, 
either  competes.  As  a  result, 
caps  designed  to 
( ompetition  concerns 
ilso  will  protect  against 

of  speech  outlets 
purposes. 
I  Commission's  diversity 
■>  to  illustrate  this  point, 
the  Commission's  new  local 
single  owner,  even  in  the 
ma  kets,  will  own  more  than 
I  adio  outlets.  In  larger 

percentage  of  radio  outlets 
1  leld  by  any  one  entity  is 
smaller.  Thus,  using  the 
set  of  facts,  and  using 
Pennsylvania,  as  the 

s  test  case,  the  diversity 
d  on  local  news  and 
alone  (again,  the  most 
assumption)  reveals  a 
nimal  impact  on  viewpoint 
evqn  should  the  radio  outlets 
between  only  two  owners, 
jase  case  DI  for  local  news 

for  Altoona  is  960.  If 
o  market  were  to  become 
into  a  duopoly,  the  DI 
only  1.156.  This 
posits  the  most  extreme 
of  radio  outlets  in  the 
majket  among  those  in  the 
s  test  cases.  The  change  in 
index  will  be  far  smaller  as 
lio  transactions  in  larger 
wfrere  the  restructuring  is 
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no  single  owner  will  be  permitted  to 
own  more  than  two  television  outlets  in 
most  markets.  Using  a  set  of  randomly 
sampled  markets  of  varying  sizes,  the 
average  change  in  DI  as  a  result  of  an 
owner  of  one  television  property  buying 
another  to  create  a  television  duopoly  in 
a  small  market  with  only  five  licensed 
television  stations  is  91.  In  markets  with 
twenty  licensed  television  stations  the 
change  in  DI  as  a  result  of  the  creation 
of  a  television  duopoly  is  only  six.22 
Thus,  although  the  Commission's  intra- 
service  television  and  radio  caps  are 
designed  to  protect  and  promote 
competition,  they  have  a  corollary 
benefit  of  also  guarding  against 
concentration  in  the  viewpoint  markets, 
at  least  with  respect  to  intra-service 
combinations. 

303.  The  Commission  recognizes, 
however,  that  cross-media  combinations 
that  may  impact  the  range  and  diversity 
of  voices  in  local  markets  will  not  be 
captured  by  its  television  and  radio 
caps.  The  Commission  therefore  adopts 
new  cross-media  limits  targeted 
specifically  and  solely  at  the  types  of 
transactions  that  would  give  it  the  most 
concern  and  which  are  not  already 
prohibited  by  its  intra-service  caps. 

304.  Foundations  of  the  Cross-Media 
Limits.  The  Commission  begins  with  the 
proposition  that,  because  this  rule  will 
limit  the  speech  opportunities  not  only 
for  broadcasters,  but  also  for  other 
entities  that  may  seek  to  own  and 
operate  broadcast  outlets  (including 
those  with  the  fullest  First  Amendment 
protection — newspapers),  the 
Commission  should  draw  the  rule  as 
narrowly  as  possible  in  order  to  serve  its 
public  interest  goals  while  imposing  the 
least  possible  burden  on  the  freedom  of 
expression.  The  Commission  also 
recognizes  that  the  tools  that  the 
Commission  is  using  to  evaluate  market 
diversity  involve  as  much  art  as  science. 
"Diversity"  is  not  susceptible  to 
microscopic  examination;  it  cannot  be 
mapped  with  any  known  formal  system 
or  reduced  to  mathematical  equations. 
Although  the  Commission  attempts  to 
measure  it  and  assign  some  quantitative 
value  to  it  in  order  to  understand 
relative  diversity  of  different  types  of 
markets,  it  recognizes  that  this  process 

is  inherently  approximate.^  *  The 


--'  The  local  television  ownership  cap  includes  a 
prohibilion  on  top-four  combinations.  This  will 
have  the  effect  of  prohibiting  combinations  of  the 
local  television  stations  most  likely  to  produce  and 
carry  significant  local  news  programming.  Thus, 
although  the  top-four  restriction  is  based  on 
competition  theory,  the  rule  will  also  have 
beneficial  effects  on  local  diversitv. 

^'  Using  the  Diversity  Index  allows  the 
Commission  to  see  different  market  characteristics 
in  markets  of  different  sizes.  It  has  also  found, 
however,  that  differentiating  markets  by  the  number 


Commission  must  exercise  great  care, 
therefore,  before  categorically 
prohibiting  any  particular  transaction  or 
set  of  transactions  as  a  prophylactic 
matter. 

305.  Nonetheless,  it  is  apparent,  based 
on  the  record  in  this  proceeding,  that 
certain  types  of  transactions  in  certain 
markets  present  an  elevated  risk  of  harm 
to  the  range  and  breadth  of  viewpoints 
that  may  be  available  to  the  public. 
Using  the  Commission's  diversity  index 
analysis  and  its  independent  judgment 
regarding  desired  levels  of  diversity,  the 
Commission  first  identifies  "at-risk" 
markets  that  might  already  be  thought  to 
be  moderately  concentrated  for  diversity 
purposes.  It  then  identifies  the  types  of 
transactions  that  pose  the  greatest  risk  to 
diversity,  and  imposes  specific  limits  on 
those  transactions  in  at-risk  markets. 
Finally,  because  certain  transactions  in 
less  concentrated  markets  pose  a  high 
risk  of  rapid  concentration,  the 
Commission  imposes  separate 
restrictions  on  transactions  outside  of 
the  at-risk  markets. 

306.  Identifying  At-Risk  Local 
Markets.  The  Commission  begins  by 
identifying  those  markets  most 
susceptible  to  high  levels  of  viewpoint 
concentration;  i.e..  those  markets  where 
its  diversity  concerns  cut  most  deeply. 
At  the  outset,  consistent  with  the 
Commission's  past  practice  and 
precedent,  the  Commission  focuses  in 
this  regard  on  local,  not  national, 
viewpoint  market(s).  Evidence  in  the 
record  before  us  supports  the 
conclusion  that  the  number  of  outlets 
for  national  news  and  information  is 
large  and  growing,  and  that  government 
regulation  is  thus  unnecessary  to  protect 
it. 

307.  With  respect  to  local  markets,  the 
Commission's  ten  city  study  and  its  DI 
test  cases  reveal  that  most  local  markets 
today  are  well-functioning,  healthy 
markets  for  speech.  Not  all  voices, 
however,  speak  with  the  same  volume. 
Using  its  Diversity  Index,  the 
Commission  has  examined  the 
concentration  of  media  outlets  in  the  ten 
markets  that  were  the  subject  of  its  Ten 
City  Study  using  weighted  voices.  New 
York  has  a  base  DI  for  local  news  and 
information  of  373;  Lancaster, 
Pennsylvania,  has  a  DI  of  939;  and 
Myrtle  Beach,  South  Carolina,  has  a  DI 
of  989.  Indeed,  the  average  DI  for  all  ten 
markets,  which  range  from  the  largest  to 
near  the  smallest,  is  758.  A  DI  of  758  is 
the  equivalent  of  13  equally-sized  firms. 


of  newspapers  present  is  too  blunt  while 
differentiating  markets  by  the  number  of  radio 
stations  is  too  fine.  Therefore,  the  Commission  uses 
the  number  of  television  stations  as  an  identifier  of 
market  size. 
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308.  Moreover,  to  ensure  that  the 
results  of  its  ten  city  study  were  not 
anomalous,  the  Commission  has 
calculated  the  average  DI  for  a  different 
set  of  randomly  selected  markets,  both 
large  and  small.  The  average  DI  for 
markets  in  which  there  are  20  television 
stations  is  612;  the  average  DI  for 
markets  in  which  there  are  15  television 
stations  is  595;  the  average  DI  for 
markets  in  which  there  are  10  television 
stations  is  635;  and  the  average  DI  for 
markets  in  which  there  are  5  television 
stations  is  911 — all  well  below  the  point 
at  which  one  would  characterize  them 
as  highly  concentrated  if  one  were  using 
the  analogous  HHI  to  measure 
competition  in  the  market. 

309.  The  Commission  believes  the 
analogy  to  the  HHI  is.apt.  The  HHI  is  an 
indicator  of  economic  concentration;  it 
provides  an  analytical  framework  for 
determining  when  and  if  an  entity  or 
group  of  entities  is  likely  to  wield 
market  power  in  an  economic  market. 
The  Commission's  DI,  which  was 
inspired  by  and  modeled  after  the  HHI, 
similarly  is  an  indicator  of  viewpoint 
concentration.  Using  the  DI  as  an 
analytical  tool,  the  Commission  can 
assign  approximate  weights  to  different 
types  of  media  outlets,  account  for  the 
diversity  effects  of  commonly-owned 
properties,  and  measure  relative 
concentration  between  and  among 
markets.  The  DI  can  help  the 
Commission,  therefore,  identify  the 
point  at  which  an  entity  or  group  of 
entities  is  likely  to  wield  inordinate 
poWer  in  the  marketplace  of  ideas. 

310.  Although  competition  theory 
does  not  provide  a  hard-and-fast  rule  on 
the  number  of  competitors  necessary  to 
ensure  that  the  benefits  of  competition 
are  realized,  a  market  that  has  ten  or 
more  equally-sized  firms  normally  can 
be  considered  fully  competitive.^'*  A 
1000  DI  correlates  to  market  in  which 
there  are  roughly  ten  firms  with 
approximately  equal  market  power.  An 
1800  DI  would  correspond  to  a  market 
with  six  roughly  equal  voices.  Using  the 
Commission's  DI  analysis  of  sample 
markets,  it  notes  that  it  is  not  until  it 
reaches  markets  with  three  or  fewer 
licensed  television  stations  that  the 
average  DI  exceeds  1000,  the  point  at 
which  the  market  normally  would  be 
characterized  as  moderately 
concentrated  for  competition 
purposes.  25 

"  A  market  with  10  or  more  equally-siz'ed  firms 
has  an  HHI  of  1000  or  less.  DOJ/FTC  regards 
markets  in  this  region  to  be  unconcentrated. 
Mergers  resulting  in  unconcentrated  markets  are 
unlikely  to  have  adverse  competitive  effects  and 
ordinarily  require  no  further  analysis. 

25  The  average  DI  for  markets  with  three 
television  stations  is  1027;  the  average  DI  for 


311.  The  Commission's  DI  analysis  of 
these  sample  markets,  however,  is  not 
the  end  of  its  inquiry.  Because  of  the 
importance  the  Commission  associates 
with  maintaining  diversity  among  the 
three  principal  platforms — newspaper, 
radio  and  television — for  the  expression 
of  viewpoint  at  the  local  level,  emd 
because  these  same  three  outlets 
produce  a  large  share  of  local  news 
content,  the  Commission  previously  has 
used  a  "voice  test"  focused  on  one  or 
more  of  these  outlets  for  measuring 
diversity.  In  larger  markets,  the 
Commission  expects  that  the  number  of 
distribution  outlets  for  local  news 
content  will  be  larger,  and  that 
consumers  will  have  greater  access  to 
secondary  outlets  for  news  and 
information. 

312.  Finally,  the  Commission  is 
concerned  not  merely  with  the  absolute 
level  of  diversity  that  might  already 
exist  in  any  market  or  fype  of  market, 
but  also  with  the  degree  to  which 
diversity  might  be  sacrificed  as  a  result 
of  likely  transactions.  Accordingly,  in 
defining  "at-risk"  markets,  the 
Commission  has  used  its  DI  and 
sampled  the  effect  of  transactions,  in 
large  and  small  markets,  involving 
heavily  used  sources  of  local  news  and 
information.  In  so  doing,  the 
Commission  has  focused  on  the  types  of 
transactions  that  most  likely  will  lead  to 
large  DI  changes  and  rapid 
concentration.  The  Commission's  line- 
drawing  effort  is  informed  by  the 
approach  the  DOJ  has  taken  in  assessing 
competition  issues.  Although  DOJ 
policy  is  to  review  any  transaction  in  a 
moderately  concentrated  market  that 
would  result  in  a  change  in  HHI  of  100 
points  or  more,  the  Commission  has 
found  no  case  in  many  years  in  which 
DOJ  has  filed  suit  to  block  a  merger  that 
produced  less  than  a  400  or  more  point 
HHI  change.  Based  on  the  Commission's 
analysis,  cross-media  combinations 
involving  newspaper  and  television, 
newspaper  and  radio,  or  radio  and 
television  properties  do  not  produce  a 
change  in  the  DI  of  anything  even 
approaching  that  magnitude  other  than 
in  markets  with  three  or  fewer  television 
stations. 

313.  These  changes,  of  course,  reflect 
approximations  based  upon  sample  data 
and  are  provided  only  to  be  illustrative 
of  the  diversity  losses  that  can  occiur  as 
a  result  of  cross-media  combinations  in 
small  markets.  Nonetheless,  based  on  all 
of  the  foregoing,  the  Commission 
concludes  that  a  market  with  the 
equivalent  of  ten  or  more  equally-sized 


firms  cannot  be  "regarded  as  even 
moderately  concentrated  for  diversity 
pinposes.  In  light  of  that  conclusion, 
and  in  consideration  of  the  properties  of 
smalJ  markets  and  on  its  analysis  of 
potential  transactional  impacts  in  those 
markets,  the  Commission  concludes  that 
markets  with  three  or  fewer  licensed 
television  stations  should  be  regarded  as 
"at-risk"  markets  for  purposes  of 
diversity  concentration.  Markets  of  that 
size,  the  Commission  expects,  will  be 
moderately  concentrated  and  subject  to 
rapid  concentration  if  cross-media 
combinations  are  created  involving 
radio,  television  and/or  newspaper 
properties.2^  Accordingly,  the 
Commission  will  prohibit  certain  cross- 
media  combinations  involving  those 
properties  in  markets  with  three  or 
fewer  television  stations. 

314.  Local  Cross-Media  Limits  in  At- 
Risk  Markets.  With  respect  to  the  limits 
themselves,  the  Commission  treads 
lightly  in  view  of  the  sensitive  First 
Amendment  interests  at  stake  and  the 
deregulatory  purpose  of  Section  202(h). 
The  Commission's  intent  is  to  draw  its 
rules  narrowly,  focusing  on  those 
transactions  that  are  likely  to  have  a 
substantial  impact  on  the  diversity  of 
voices  available  in  the  market.  The 
record  shows  that  broadcast  television, 
daily  newspapers,  and  broadcast  radio 
are  the  three  media  platforms  that 
Americans  turn  to  most  often  for  local 
news  and  information.  They  are, 
accordingly,  the  focus  of  the 
Commission's  diversity  concerns,  and 
the  Commission  declines  to  impose  any 
cross-media  limit  on  transactions 
involving  media  properties  other  than 
radio,  television,  and  newspaper  outlets. 

315.  Further,  the  Commission  is 
establishing  rules  of  nationwide 
applicabilit}'.  The  Commission  desires, 
therefore,  to  provide  the  industry  and 
the  public  vdth  clear,  easy  to  administer 
rules  reflective  of  common  market 
trends  and  characteristics.  The 
Commission  recognizes  that,  in  any 
given  market,  the  lines  the  Commission 
draws  here  may  appear  under-  or  over- 
inclusive.  Again,  although  they  have  a 
methodological  foundation  in  the  DI, 
these  judgments  are  based  on  agency 
expertise  and  experience  dealing  with 
broadcast  markets  and  the  media 


markets  with  two  television  stations  is  1316;  and 
the  average  DI  for  markets  with  a  single  television 
station  is  1707. 


26  A  market  with  an  HHI  of  more  than  1800  is 
regarded  as  highly  concentrated.  We  noted  above 
that  a  DI  of  1800  would  correspond  to  six  equally- 
sized  "voices."  Because  of  the  amorphous  nature  of 
diversity  as  an  interest  and  the  difficulty  of 
measuring  il  with  precision,  we  decline  to  draw  an 
absolute  line  prohibiting  transactions  that  would 
take  a  market  beyond  the  1800  DI  [i.e.,  six  voice) 
level.  The  rules  we  are  adopting  herein,  however, 
are  intended  to  protect  against  markets  becoming 
highly  concentrated — in  a  qualitative  sense — for 
diversity  purposes. 
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industries  g  enerally.  Accordingly, 
except  as  sf  ecifically  prohibited  herein, 
cross-media  combinations  will  not  be 
subject  to  ai  tything  other  than  routine 
Commission  review,  i.e.,  unless  the 
transaction  is  barred  by  the  CML  or  the 
Commission's  other  ownership  rules, 
the  combin<  tion  is  permissible  under 
the  Commis  sion's  rules,  and  the 
Commissioi  i  will  not  apply  the  DI  to 
it.2^ 

316.  Com  )inations  of  daily  newspaper 
and  broadca  st  properties  in  at-risk 
markets  pre  lent  a  serious  threat  to  local 
viewpoint  d  iversity.  The  Commission 
therefore,  aaopts  a  rule  prohibiting 
common  ownership  of  broadcast 
stations  and  daily  newspapers,  and  TV/ 
radio  combi  lations,  in  markets  with 
three  or  few  jr  television  stations.  In 
order  to  deti  rmine  which  markets  have 

3  or  fewer  b  oadcast  television  stations, 
the  Commis  iion  will  rely  on  Nielsen 
television  D  ;signated  Market  Areas 
(DMAs).  Th(  f  Commission  includes  for 
these  purposes,  commercial  and 
noncommer  :ial  television  stations 
assigned  to  \  he  DMA. 

317.  A  nu  nber  of  parties  have 
questioned  i  irhether  a  cross-ownership 
rule  applica  )le  to  entities  other  than 
broadcasters,  e.g.,  newspaper  owners, 
would  be  CO  istitutional.  The 
Commission  continues  to  believe  that  a 
narrowly-dri  iwn  rule  prohibiting  or 
limiting  con  mon  ownership  of 
broadcast  pr  aperties  and  daily 
newspapers  is  consistent  with  its 
constitution  il  framework.  The 
Commission  s  current  newspaper/ 
broadcast  cr  )ss-ownership  rule  has  been 
upheld  by  tl  e  Supreme  Court  against 
constiti'tioDi  J  challenge  and,  as 
discussed  ab  ove,  broadcast/newspaper 
and  radio/te  evision  cross-ownership 
rules,  like  bi  oadcast  ownership  rules, 
are  reviewec  under  the  rational  basis 
standard.  The  Commission  believes  that 
its  new  crosj  -media  limits  satisfy  this 
standard  bee  ause  they  are  "axeasonable 
means  of  pre  moting  the  public  interest 
in  diversified  mass  communications," 
and  they  are  founded  on  a  substantial 
record. 

318.  Telev'sion-Newspaper.  Nielsen 
survey  data  i  eveal  that  daily 
newspapers  md  broadcast  television 
remain  the  ti  vo  most  important  sources 
of  local  newi ;  and  information.  The 
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Accordingly, 
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importance  of  these  outlets  is  reflected 
in  the  Commission's  DI.  A  combination 
of  a  daily  newspaper  and  a  television 
station  in  a  market  with  only  three 
television  stations  leads  to  an  average  DI 
change  of  331  points.  These 
combinations  in  markets  with  only  two 
or  one  television  station  lead  to  DI 
changes  of  731  and  910  DI  points, 
respectively.  In  these  at-risk  markets,  a 
single  combination  of  a  daily  newspaper 
and  a  television  station  could  quickly 
jeopardize  the  range  of  viewpoints 
available  to  consumers  in  the  market. 
The  Commission  therefore,  adopts  a  rule 
prohibiting  the  combination  of  a  daily 
newspaper  and  a  broadcast  television 
facility  in  any  market  with  three  or 
fewer  television  properties.  To  trigger 
the  rule,  the  Commission  will  count  all 
television  stations  assigned  to  the  DMA 
that  contains  the  newspaper's 
community  of  publication.  The 
Commission  presumes  that  broadcast 
television  stations  are  generally  carried 
throughout  the  DMA  to  which  the 
station  is  assigned.  The  Commission's 
rules  will  not,  however,  bar  a  broadcast 
television  station  in  such  a  market  from 
starting  a  new  newspaper,  as  that  would 
expand,  not  decrease,  diversity. 

319.  One  additional  issue  in  the  cross- 
interest  context  is  the  definition  of 
"daily  newspaper"  for  the  purposes  of 
newspaper/broadcast  cross-owrnership. 
Currently,  Note  6  to  the  multiple 
ownership  rule  defines  a  daily 
newspaper  as  "one  which  is  published 
four  or  more  days  per  week,  which  is  in 
the  English  language  and  which  is 
circulated  generally  in  the  community 
of  publication."  The  exclusion  of  non- 
English  language  daily  newspapers  in 
areas  where  the  dominant  language  of 
the  market  is  not  English  creates  a 
discrepancy  in  treatment  that  must  be 
ended.  Since  the  definition  of  a  daily 
newspaper  was  adopted  in  1975,  the 
percentage  of  households  in  which 
Spanish  was  spoken  has  approximately 
doubled.  It  is  appropriate,  therefore,  at 
this  point  in  time,  that  the  Commission 
applies  the  CML  to  non-English  daily 
papers  in  markets  in  which  the  language 
that  they  are  printed  in  is  the  dominant 
language  of  their  market.^s 

320.  Radio-Newspaper.  Although 
broadcast  radio  generally  has  less  of  an 
impact  on  local  diversity  than  broadcast 
television,  according  to  the  results  of  the 
Nielsen  survey,  in  at-risk  markets  the 


^■To  trigger  the  rule,  the  Commission  will  coijnt 
all  television  stations  assigned  to  the  DMA  that 
contains  the  newspaper's  community  of 
publication.  For  the  purposes  of  evaluating  whether 
the  non-English  daily  is  printed  in  the  primary 
language  of  the  "market."  however,  the  market  shall 
be  defined  as  the  newspaper's  community  of 
publication.  « 


combination  of  a  daily  newspaper  with 
one  or  more  broadcast  radio  facilities 
can  nonetheless  have  significant 
negative  implications  for  the  range  of 
viewpoints  available.  Indeed,  markets 
with  three  or  fewer  television  stations 
have,  on  average,  only  21  radio  stations. 
Under  the  Commission's  radio  cap,  a 
single  owmer  in  a  market  with  21 
stations  could  own  six  stations,  or  29% 
of  all  the  radio  outlets  in  the  market. 
Combining  such  a  station  group  with, 
perhaps,  the  only  daily  newspaper 
could,  therefore,  seriously  impair  the 
range  of  independent  viewpoints 
available  in  the  market.  The 
Commission  therefore,  adopts  a  rule 
prohibiting  the  combination  of  a  daily 
newspaper  and  a  broadcast  radio  facility 
in  any  market  with  three  or  fewer 
television  properties.  To  trigger  the  rule 
for  newspaper/radio  combinations  the 
Commission  will  reteiin  its  current 
standard.  That  standard  requires 
complete  encompassment  of  the 
newspaper's  community  of  publication 
by  the  requisite  signal  strength  contour 
of  the  commonly  owned  radio 
station(s).29 

321.  Television-Radio.  Combinations 
involving  daily  newspapers  and 
broadcast  properties  are  not  the  only 
cross-media  combinations  that  present 
diversity  concerns  in  at-risk  markets. 
Approximately  one-fourth  of  Americans 
rely  on  radio  as  a  source  of  local  news 
and  information,  and  one-third  use 
broadcast  television  for  this  purpose. 


^®  For  AM  radio  stations  that  standard  is  complete 
encompassment  of  the  newspaper's  community  of 
publication  by  the  predicted  or  measured  2mV/m 
contour  computed  in  accordance  with  Section 
73.183  or  Section  73.186  of  the  Commission's 
Rules.  For  FM  radio  stations  the  standard  is 
complete  encompassment  of  the  newspaper's 
community  of  jiublication  by  the  1  mV/m  contour 
computed  in  accordance  with  Section  73.313  of  the 
Commission's  Rules.  Previously,  we  discussed  the 
inherent  flaws  in  defining  radio  markets  using  a 
contour-based  definition,  and  decided  to  move  to  a 
geographic  based  definition.  Specifically,  we  found 
that  a  contour  based  definition  for  defining  radio 
markets  can  create  inconsistencies  in  counting 
stations  that  comprise  a  market,  counting  stations 
that  an  entity  owns  in  a  market,  and  determining 
a  radio  market's  size  and  geographic  area.  See  Local 
Radio/Problems  with  the  Existing  Radio  Market 
Definition  and  Counting  Methodologies,  Section 
Vl(B)(l)(a)(ii](a)  of  the  R&O.  However,  such 
problems  do  not  arise  in  the  context  of  using 
contours  to  determine  whether  the  cross-media 
limits  rule  is  triggered.  Here,  we  are  concerned  with 
the  physical  proximity  of  the  broadcast  station  and 
the  newspaper's  community  of  publication,  or  in 
the  case  of  radio/television  cross-ownership,  we  are 
concerned  with  the  relative  distance  between  two 
specific  stations.  Because  the  cross-media  rule 
relies,  in  part,  on  a  geographic  location,  i.e.  the 
conmiunity  of  publication  or  the  communities  of 
license,  parties  cannot  take  advantage  of  such 
discussed  inconsistencies  to  circumvent  the  rules. 
Moreover,  we  are  not  relying  on  a  contour-based 
definition  to  define  a  cross-media  market;  we  are 
only  using  it  to  determine  whether  the  rule  is 
triggered. 
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Cross-media  combinations  involving 
television  and  radio  properties  also, 
therefore,  are  likely  to  give  rise  to 
systematic  diversity  concerns  in  at-risk 
markets.  The  Commission's  DI  analysis 
confirms  this  fact.  The  Commission 
therefore  adopts  a  rule  prohibiting  the 
combination  of  broadcast  radio  and 
broadcast  television  facilities  in  any 
market  with  three  or  fewer  television 
properties.  The  television/radio  cross- 
ownership  rule  is  triggered  when  the 
radio  station's  community  of  license  is 
in  the  commonly  owned  television 
station's  DMA.  Similar  to  requests  for 
waiver  of  the  newspaper/broadcast 
cross-ownership  rule,  parties  seeking 
waiver  of  the  television/radio  cross- 
ownership  rule  can  rebut  this  by 
showing  that  the  stations'  signals  do  not 
overlap  and  the  television  station  is  not 
carried  on  cable  systems  in  the  radio 
station's  market. 

322.  Additional  Cross-Media  Limits  in 
Small  to  Medium-Size  Markets. 
Although  markets  with  four  or  more 
licensed  television  stations  do  not 
qualify,  in  the  Commission's  judgment, 
as  at-risk  markets,  a  combination  of  a 

'  daily  newspaper  with  a  television 
duopoly  and  a  significant  radio 
presence  can,  in  small  to  medium-size 
markets  result  in  substantial  changes  in 
the  level  of  diversity.  The  potential  for 
rapid  concentration  that  may  result  from 
a  combination  of  a  newspaper  with  a 
television  duopoly  in  markets  with 
between  four  and  eight  licensed 
television  stations  leads  the 
Commission  to  conclude  that  it  would 
be  prudent,  in  these  markets,  to  impose 
additional  local  ownership  restrictions 
as  part  of  its  CML. 

323.  The  Commission  is  cognizant, 
however,  of  the  fact  that  substantial 
public  interest  benefits  may  flow  from 
broadcast/newspaper  combinations. 
Television  stations  that  are  co-owned 
with  daily  newspapers  tend  to  produce 
more,  and  arguably  better,  local  news 
and  public  affairs  programming  than 
stations  that  have  no  newspaper 
affiliation.  Because  of  the  news 
resources  available  to  local  newspapers, 
the  Commission  expects  similar  benefits 
to  be  associated  with  newspaper 
ownership  of  radio  stations  {e.g.,  radio 
stations  affiliated  with  a  local 
newspaper  may  have  an  enhanced 
ability  to  produce  local,  all-news  radio 
programming  and  to  cover  local 
political  and  cultural  events  in  greater 
depth  than  stations  unaffiliated  with  a 
newspaper).  Accordingly,  the 
Commission  is  not  inclined  to  prohibit 
outright  newspaper/  broadcast 
combinations  in  markets  with  4-8 
television  stations  (referred  to  below  as 
"small  to  medium  size  markets"). 


324.  Balancing  these  interests,  the 
Commission  believes  it  appropriate,  in 
small  to  medium  size  markets  (those 
with  between  four  and  eight  television 
stations)  to  allow  the  following:  (1)  One 
entity  may  own  a  combination  that 
includes  radio,  television  and 
newspaper  properties,  but  the  entity 
may  not  exceed  50%  of  either  of  the 
applicable  local  radio  or  the  local 
television  caps  in  the  market;  (2)  a  radio 
station  group  owner  that  also  owns  a 
newspaper  in  the  market,  but  which 
does  not  own  any  television  properties 
in  the  market,  may  acquire  radio 
stations  up  to  100%  of  the  applicable 
radio  cap.  In  these  small  to  medium  size 
markets,  therefore,  the  Commission  will 
prohibit:  television  broadcasters  that 
also  own  a  daily  newspaper  in  the 
market  from  having  a  television  duopoly 
in  that  market;  a  broadcaster  with  a 
duopoly  from  obtaining  a  daily 
newspaper  in  the  same  DMA;  a 
newspaper  owner  from  purchasing  more 
than  a  single  television  station  within 
the  DMA;  and  a  radio  station  owner  that 
also  owns  a  daily  newspaper  and  a 
television  station  in  the  market  from 
exceeding  50%  of  the  applicable  radio 
cap  for  the  market.^" 

325.  Although  there  may  be  economic 
benefits  to  the  owner  from  more 
extensive  combinations,  it  is  not  as  clear 
that  those  benefits  will  accrue  to  the 
public  in  any  meaningful  way;  at  least 
the  public  interest  component  of  these 
benefits  is  likely  to  decline 
incrementally  as  the  number  of  stations 
increases.  Given  that  no  owner  will  be 
permitted,  in  accordance  with  the 
Commission's  local  television  cap,  to 
hold  more  than  tvvo  television  stations 
in  a  small  to  medium  size  market,  a 
limit  of  one  station  in  these  markets  for 
owners  of  local  newspapers  will 
maximize  the  public  interest  benefits, 
while  reducing  any  loss  of  diversity. 
Although  the  loss  of  diversity  that  might 
result  were  that  owner  to  add  a 
significant  radio  presence  in  the  market 
warrants  a  further  50%  limit  in  the 
number  of  radio  properties  that  owner 
might  hold,  such  is  not  the  case  if  the 
combination  does  not  include  any 
television  properties. 


'"  For  these  purposes,  the  Commission  uses  the 
Arbitron  or  contour-overlap  market  definitions 
discussed  above  in  determining  whether  the 
newspaper  and  a  radio  station  ser\e  the  same 
market.  We  are  not  imposing  a  limitation  that 
would  preclude  a  top  four  television  stations  in  a 
market  from  being  combined  in  common  with  a 
newspaper  or  radio  station  similar  to  the  restriction 
imposed  in  the  local  television  rule  context.  The 
top  four  restriction  imposed  under  the  local  TV 
ownership  rule  is  specifically  designed  to 
protection  competition,  as  fully  discussed  in  that 
.section.  The  cross-media  limit,  on  the  other  hand. 
is  designed  to  protect  viewpoint  diversity,  not 
economic  competition. 


326.  The  Commission  has  engaged  in 
this  analysis  using  its  DI  and  a 
randomly  selected  sample  of  markets 
not  with  the  idea  of  slavishly  following 
the  numbers  that  the  index  generated, 
but  to  confirm  and  support  the 
judgments  the  Commission  makes 
regarding  the  kinds  of  markets  that  are 
most  susceptible  to  viewpoint 
concentration,  and  the  kinds  of 
transactions  that  are  most  likely  to  have 
a  significant  impact  on  the  level  of 
diversity  available  in  any  given  market. 
The  Commission  does  not  believe  that 
markets  with  between  four  and  eight 
television  stations  can  be  regarded  as 
moderately  concentrated  for  viewpoint 
purposes  or  otherwise  "at  risk."  The 
Commission  does,  however,  believe, 
and  the  DI  confirms,  that  these  markets 
are  approaching  a  level  of  viewpoint 
concentration  that  the  Commission 
would  regard  as  moderate,  and  it  is 
concerned  that  some  combinations 
involving  the  three  major  sources  of 
local  news  and  public  affairs 
information  in  these  markets  would  lead 
to  inordinate  diversity  losses. 
Accordingly,  the  Commission  will 
permit  television/radio  combinations  in 
small  to  medium  size  markets,  provided 
they  comply  with  the  local  radio  and 
television  rules. 

327.  With  respect  to  markets  with 
nine  or  more  TV  stations  ("large 
markets"),  the  Commission  imposes  no 
cross-media  restrictions.  To  begin  with, 
markets  of  this  size  today  tend  to  have 
robust  media  cultures  characterized  by 
a  large  number  of  outlets  and  a  wide 
variety  of  owners.  New  York  City,  for 
instance,  which  has  23  licensed 
television  stations,  61  radio  stations, 
and  21  daily  newspapers,  had  61 
different  owners  of  broadcast  stations 
and  daily  newspapers  as  of  November 
2002.  Using  the  Commission's  diversity 
index  as  a  measure.  New  York  City 
today  has  a  base  DI  of  only  373.  More 
striking,  perhaps,  is  the  example 
provided  by  Kansas  City,  Missouri, 
which  has  only  nine  licensed  television 
stations.  The  Commission's  Ten  City 
Study  reveals  that  Kansas  City  had  35 
different  owners  and  the  Commission's 
Diversity  Index  analysis  shows  that 
Kansas  Citv  has  a  base  DI  today  of  only 
509. 

328.  Again,  to  ensure  that  the  results 
of  the  Commission's  Ten  City  Study 
were  not  anomalous,  the  Commission 
conducted  a  DI  analysis  on  a  random 
sample  of  markets  of  various  sizes, 
including  markets  with  nine  licensed 
television  stations,  markets  with  ten 
television  stations,  markets  with  fifteen 
television  stations,  and  markets  with 
twenty  television  stations.  Among  the 
Commission's  sample  markets,  the 
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average  DI  fo  •  those  with  nine  television 
stations  is  70  5;  the  average  DI  for  those 
with  ten  television  stations  is  635;  the 
average  for  tli  ose  with  fifteen  television 
stations  is  59  >;  and  the  average  DI  for 
those  with  tv\  ent>'  television  stations  is 
612.  That  is,  i  narkets  with  nine  or  more 
television  sta  ions  today  are  very  much 
un-concentra  ed. 

329.  Beginning  in  markets  with  nine 
licensed  telev  ision  stations,  the 
Commission  iiees  that,  on  average,  the 
change  in  DI  hat  would  result  from  a 
television  ow  ler  acquiring  a  radio  group 
consisting  of  he  maximum  number  of 
radio  stations  permissible  under  the 
Commission'!  local  radio  rule  is  only  64 
points.  If  insti  !ad  it  were  the  owner  of 

a  daily  newsp  aper  acquiring  that  radio 
group,  the  DI  :hange  would  be  198 
points,  leavin  5  the  market  below  1000 
DI.  If  the  own  3r  of  a  daily  newspaper 
were  to  purchase  a  television  station 
instead  of  a  la  rge  radio  group  in  a 
market  of  this  size,  the  DI  would 
increase  only  86  points.  Indeed,  the 
largest  combii  lation  possible  in  the 
market — a  coi  ibination  that  would 
include  a  dail  y  newspaper,  a  television 
duopoly,  and  a  large  radio  group — 
would  result  i  n  a  DI  increase  of  473 
points,  taking  the  average  nine 
television  maj  ket  to  a  base  DI  of  under 
1200  points,  c  nly  marginally  in  the 
range  that  the  Commission  would 
consider  mod  irately  concentrated. 

330.  This  ai  alysis  is  premised  on  the 
creation  of  vei  y  large  combinations  of 
media  properl  Les  at  the  local  level.  Even 
so,  the  results  show  that  markets  with 
nine  or  more  I  elevision  stations  are  un- 
concentrated  \  oday  and  are  unlikely  to 
become  highl;  concentrated  even  in  the 
absence  of  crc  ss-media  limits.  Section 
202(h)  require  5  that  the  Conunission 
justify  broadci  ist  ownership  limits  on 
more  than  sup  position  or  inchoate  fears; 
the  Commissii  in's  governing  law 
requires  that  t  le  Commission  targets  its 
structural  limi  ts  at  real  and 
demonstrable  larms.  Based  on  the 
foregoing,  the  Commission  cannot, 
therefore,  just  fy  cross-media 
restrictions  in  markets  with  nine  or 
more  licensed  television  stations. 

331.  The  tie  s  adopted  in  the  R&O, 
"at-risk"  markets,  "small  to  medium 
size"  markets,  and  "large"  markets — are 
derived  from  tpe  Commission's  DI 
analysis  and  our  independent  judgment 
regarding  mar  ;et  operation  and  the 
effect  of  varioi  is  combinations  on 
diversity.  The  Commission's  diversity 
concerns  are  g  reatest  in  at-risk  markets 
and  the  Comn  ission  has  accordingly 
prohibited  all  orms  of  cross-media 
combinations  in  those  markets.  In  small 
to  medium  markets  the  Commission  has 
imposed  speci  ic  limitations  on 


particular  kinds  of  combinations  that 
would,  in  its  estimation,  most  likely 
result  in  unacceptable  harm  to 
viewpoint  diversity.  In  large  markets, 
the  Commission's  analysis  indicates  that 
no  cross-media  limit  is  necessary,  nor 
can  one  be  justified,  given  the  large 
number  of  outlets  and  owners  that 
typify  these  markets  and  the  operation 
of  its  intra-service  television  and  radio 
caps. 

332.  Conclusion.  Although  the 
Commission  generally  prohibits 
television-radio,  and  newspaper- 
broadcast,  cross-ownership  in  at-risk 
markets,  and  the  Commission  limits 
newspaper-broadcast  combinations  in 
small  to  medium  size  markets,  the 
Commission  recognizes  that  specicd 
circumstances  may  render  these  cross- 
media  limits  unnecessary  or  coimter- 
productive  in  particular  markets. 
Accordingly,  the  Commission  will 
continue  to  entertain  requests  for  waiver 
of  these  cross-media  limits  and,  in 
particular,  will  give  special 
consideration  to  waiver  requests 
demonstrating  that  an  otherwise 
prohibited  combination  would,  in  fact, 
enhance  the  quality  and  quantity  of 
broadcast  news  available  in  the 
market.^'  In  addition,  of  course,  the 
Commission  will  review  its  entire  local 
broadcast  ownership  framework, 
including  its  new  cross-media  limits, 
beginning  next  year,  in  the  2004 
biennial  review.  The  Conunission  will 
not,  however,  permit  collateral  attack 
upon  its  rules  in  individual  cases  on 
diversity  grounds  based  upon  more 
particularized  showings  using  the  DI  in 
a  given  market.  The  rules  adopted  in  the 
R&O  are  rules  of  general  applicability. 
The  lines  that  have  been  drawn  and  the 
judgments  that  have  been  made  reflect 
the  Commission's  conclusions  regarding 
the  probable  effects  of  given 
transactions  in  the  run  of  cases.  Those 
conclusions  necessarily  rely  upon 
generalizations,  approximations,  and 
assumptions  that  will  not  hold  true  in 
every  case.  Indeed,  many  of  these 
assumptions  would  not  be  true  in  a 
particular  context  or  specific  market. 
The  Diversity  Index  itself  is  a  blunt  tool 
capable  only  of  capturing  and 


■"  As  is  the  case  with  our  new  local  television 
ownership  rules,  we  will  require  that  a  licensee 
who  obtains  a  waiver  of  our  cross-media  limits 
show  at  renewal  time  the  benefits  ihat  have  accrued 
to  the  public  as  a  consequence  of  the  waiver.  At  the 
end  of  the  broadcast  station's  (or  stations')  license 
term(s),  the  licensee  of  the  statioii(s)  must  certify  to 
the  Commission  that  the  public  interest  benefits  of 
the  Commission's  grant  of  the  waiver  are  being 
fulfilled.  This  certification  must  include  a  specific, 
factual  showing  of  the  program-related  benefits  that 
have  accrued  to  the  public.  Cost  savings  or  other 
efficiencies,  standing  alone,  will  not  constitute  a 
sufficient  showing. 


measuring  large  effects  and  general 
trends  in  typical  markets.  It  is  of  no  use, 
therefore,  for  parties  to  attempt  to  apply 
the  DI  to  a  particular  transaction  in  a 
particular  market. 

D.  Grandfathering  and  Transition 
Procedures 

333.  Grandfathering  Provisions.  There 
may  be  some  existing  combinations  of 
broadcast  stations  that  exceed  the  new 
ownership  limits  due  to  the 
modifications  of  both  the  local  TV  and 
the  local  radio  ownership  rules.  In 
addition,  there  may  be  instances  in 
which  a  party  currently  owns  a  radio/ 
television  combination  that  may  not 
comply  with  the  new  cross-media  ' 
limits.-^^ 

334.  The  Commission  is  persuaded  by 
the  record  to  grandfather  existing 
combinations  of  radio  stations,  existing 
combinations  of  television  stations,  and 
existing  combinations  of  radio/ 
television  stations.  The  Commission 
will  not  require  entities  to  divest  their 
current  interests  in  stations  in  order  to 
come  into  compliance  with  the  new 
ownership  rules.  As  suggested  by 
commenters,  doing  so  would  unfairly 
penalize  parties  who  bought  stations  in 
good  faith  in  accordance  with  the 
Commission's  rules.  Also,  the 
Commission  is  also  sensitive  to 
commenters'  concerns  that  licensees  of 
current  combinations  should  be 
afforded  an  opportunity  to  retain  the 
value  of  their  investments  made  in 
reliance  on  otu-  rules  and  orders.  The 
Commission  also  agrees  with  the 
commenters  that  argue  that  compulsory 
divestitiu'e  would  be  too  disruptive  to 
the  industry.  On  balance,  any  benefit  to 
competition  from  forcing  divestitures  is 
likely  to  be  outweighed  by  these 
countervailing  considerations. 

335.  While  commenters 
overwhelmingly  support  grandfathering 
existing  combinations,  many 
nonetheless  argue  that  grandfathering 
will  create  competitive  imbalances 
which  favor  existing  group  owners — 
those  that  assembled  combinations 
under  the  current  rules — and  disfavor 
those  that  cannot  assemble  competing 
combinations  because  of  new  ownership 
restrictions.  Like  all  grandfathering 
decisions,  some  disparity  will  exist 
between  grandfathered  owners  and  non- 
grandfathered  owners.  The  Commission 
does  not  believe  this  fact  outweighs  the 


^-  While  we  are  not  aware  of  any  existing 
newspaper/broadcast  combinations  that  have  been 
previously  grandfathered  or  approved  by  the 
Commission  that  would  be  barred  under  the  new 
rules,  to  the  extent  such  combinations  do  exist,  they 
will  be  subject  to  the  grandfathering  and 
transferability  provisions  described  in  this  section. 
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equitable  considerations  that  persuade 
us  to  grandfather  existing  combinations. 

336.  Transferability.  In  general,  the 
Commission  will  prohibit  the  sale  of 
existing  combinations  that  violate  the 
modified  local  radio  owmership  rule,  the 
local  television  ownership  rule,  or  the. 
cross  media  limits.  Parties  must  comply 
with  the  new  ownership  rules  in  place 
at  the  time  a  transfer  of  control  or 
assignment  application  is  filed. 
However,  in  order  to  help  promote 
diversity  of  ownership,  the  Commission 
will  allow  sales  of  grandfathered 
combinations  to  and  by  certain  "eligible 
entities."  The  Commission  does  not 
agree  with  commenters  that  advocate 
allowing  grandfathered  combinations  to 
be  freely  transferable  in  perpetuity, 
irrespective  of  whether  the  combination 
complies  with  our  adopted  rules.  Such 
an  approach  would  hinder  our  efforts  to 
promote  and  ensure  competitive 
markets.  Unlike  our  decision  not  to 
require  existing  station  owners  to  divest 
stations,  here,  the  threat  to  competition 
is  not  outweighed  by  countervailing 
considerations.  Buyers  will  be  on  notice 
that  ownership  combinations  must 
comply  at  the  time  of  the  acquisition  of 
the  stations.  Thus,  they  do  not  have  the 
same  expectations  as  present  owners 
who  acquired  stations  under  the  current 
ownership  rules.  Because  of  the  limited 
number  of  broadcast  licenses  available, 
station  spin-offs  that  would  be  required 
upon  sales  of  stations  in  a  grandfathered 
group  could  afford  new  entrants  the 
opportunity  to  enter  the  media 
marketplace.  They  could  also  give 
smaller  station  owners  already  in  the 
market  the  opportunity  to  acquire  more 
stations  and  take  advantage  of  the 
benefits  of  combined  operations. 
Because  divestitures  are  not  required 
until  a  sale  of  the  station  groups,  owners 
have  sufficient  time  to  minimize  any 
specific  complications  due  to  joint 
operations.  Therefore,  the  Commission 
rejects  the  argument  that  prohibiting 
transfers  of  station  groups  that  exceed 
the  new  ownership  limits  would  be 
unacceptably  disruptive  or  would 
negatively  irnpact  the  availability  of 
bank  financing,  as  some  commenters 
suggest.  Requiring  future  assignments 
and  transfers  to  comply  with  our 
ownership  rules  upon  sale  is  consistent 
with  Commission  precedent.  The 
prohibition  on  the  transfer  of 
grandfathered  stations  will  not  apply  to 
pro-forma  changes  in  ownership  or  to 
involuntary  changes  of  ownership  due 
to  a  death  or  legal  disability  of  the 
licensee. 

337.  Eligible  Transfer.  The 
Conunission  is  adopting  an  exception  to 
its  prohibition  on  the  transfer  of 
grandfathered  combinations  in  violation 


of  the  new  rules.  This  exception  applies 
to  grandfathered  radio  and  television 
combinations  that  exceed  the  ownership 
limits  adopted  in  this  R&O,  cross-media 
combinations  in  at-risk  markets,  and 
cross-media  combinations  in  small  to 
medium  sized  markets  that  exceed  the 
ownership  limits  adopted  in  this  R&O. 
Entities  may  transfer  control  of  or  assign 
a  grandfathered  combination  to  "eligible 
entities"  as  defined  herein.^^  In 
addition,  "eligible  entities"  may  sell 
existing  grandfathered  combinations 
without  restriction.  As  the  Commission 
defines  in  greater  detail  below,  it  limits 
"eligible  entities"  to  small  business 
entities,  which  often  include  businesses 
owned  by  women  and  minorities. 

338.  Tne  Commission  defines  an 
"eligible  entity"  as  an  entity  that  would 
qualify  as  a  small  business  consistent 
with  SBA  standards  for  its  industry 
grouping.  For  example,  the  SBA  small 
business  size  standard  for  radio  stations 
is  $6  million  or  less  in  annual  revenue. 
For  TV  stations  the  limit  is  $12  million. 
The  Commission  will  further  require 
that  ^y  transaction  pursuant  to  this 
exception  may  not  result  in  a  new 
violation  of  the  rules.  Control  of  the 
eligible  entity  purchasing  the 
grandfathered  combination  must  meet 
one  of  the  following  control  tests.  The 
eligible  entity  must  hold  (1)  30%  or 
more  of  the  stock/ partnership  shares  of 
the  corporation/ partnership,  and  more 
than  50%  voting  power,  (2)  15%  or 
more  of  the  stock/ partnership  shares  of 
the  corporation/partnership,  and  more 
than  50%  voting  power,  and  no  other 
person  or  entity  controls  more  than  25% 
of  the  outstanding  stock,  or  (3)  if  the 
purchasing  entity  is  a  publicly  traded 
company,  more  than  50%  of  the  voting 
power. 

339.  The  Commission  will  allow 
entities  that  meet  the  definition  of 
"eligible  entity"  to  transfer  any  existing 
grandfathered  combination  generally 
without  restriction.  The  Commission 
believes  that  small  businesses  that 
qualify  as  eligible  entities  require 
greater  flexibility  than  do  larger  entities 
for  the  disposition  of  assets.  Restrictions 
on  the  sale  of  assets  could 
disproportionately  harm  the  financial 
stability  of  smaller  firms  compared  to 
that  of  larger  firms,  which  have 
additional  revenue  streams.  However, 
an  eligible  entity  may  not  transfer  a 
grandfathered  combination  acquired 


^^  We  are  not  grandfathering  existing 
combinations  of  stations  that  exceed  the  ownership 
limits  because  of  an  attributable  interest  in  a  station 
pursuant  to  an  LMA  or  )SA.  Existing  LMAs  and 
jSAs  that  result  in  a  combination  of  stations 
exceeding  the  ownership  limits  must  be  terminated 
at  the  time  of  the  sale  or  within  two  years, 
whichever  comes  first. 


after  the  adoption  date  of  this  R&O  to  an 
entity  other  than  another  eligible  entity 
unless  it  has  held  the  combination  for 
a  minimum  of  three  years.  The 
Commission  will  prohibit  eligible 
entities  from  granting  options  to 
purchase,  or  rights  of  first  refusal  to 
prevent  non-eligible  entities  from 
financing  an  acquisition  in  exchange  for 
an  option  to  purchase  the  combination 
at  a  later  date.  Any  transaction  pursuant 
to  ibis  policy  may  not  result  in  a  new 
violation  of  the  rules. 

340.  Radio  LMA  Combinations.  The 
Commission  will  give  licensees  two 
years  from  the  effective  date  of  this  R&O 
to  terminate  any  LMAs  that  result  in  a 
violation  of  the  new  ownership  limits, 
or  otherwise  come  into  compliance  with 
the  new  rules.  If  the  licensee  sells  an 
existing  combination  of  stations  within 
the  two  year  grace  period,  it  may  not 
sell  or  assign  the  LMA  to  the  buyer  if 
the  LMA  causes  the  buyer  to  exceed  the 
ownership  limits  adopted  in  this  R&O. 
Parties  are  prohibited  from  entering  into 
an  LMA  or  renewing  an  existing  LMA 
that  would  cause  the  broker  of  the 
station  to  exceed  the  ownership  limits. 

341.  TV  LMA  Combinations.  In  our 
Local  TV  Ownership  Report  and  Order, 
the  Commission  grandfathered  LMA 
combinations  that  were  entered  into 
prior  to  November  5,  1996,  through  the 
end  of  our  2004  biennial  review.  The 
Commission  does  not  alter  this  policy. 
These  LMAs  are  not  affected  by  the 
grandfathering  policy  adopted  in  the 
R&O. 

342.  TV  Temporary  Waivers.  A  few 
licensees  have  been  granted  temporary 
waivers  of  our  local  TV  ownership  rule, 
and  some  have  filed  requests  for  an 
extension  of  waivers  that  are  currently 
pending,  or  have  sought  permanent 
waivers.  Any  licensee  with  a  temporary 
waiver,  pending  waiver  request,  or 
waiver  extension  request  must,  no  later 
than  60  days  after  the  effective  date  of 
this  R&O  or  the  date  on  which  the 
waiver  expires,  whichever  is  later,  file 
one  of  the  following:  (i)  A  statement 
describing  how  ownership  of  the  subject 
station  complies  with  the  modified  local 
TV  ownership  rule;  or  (ii)  an  application 
for  transfer  or  assignment  of  license  of 
those  stations  necessary  to  bring  the 
applicant  into  compliance  with  the  new 
rules. 

343.  Cross-Media  Conditional 
Waivers.  A  few  licensees  have  been 
granted  conditional  waivers  of  the 
previous  one-to-a-market  rule.  Parties 
that  currently  have  conditional  waivers 
for  radio/television  combinations  must 
submit  a  statement  to  indicate  whether 
the  combination  they  hold:  (1)  Is  located 
in  an  at-risk  market.  (2)  is  located  in  a 
small  to  medium  size  market,  and  (3)  is 
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in  complianc(  with  the  cross-media 
limits.  For  the  combinations  that 
comply  with  1  iie  cross-media  limits 
adopted  herei  i,  the  Commission  will 
issue  a  letter  i  splacing  the  conditional 
grant  with  permanent  approval.  For  any 
combinations  that  violate  the  cross- 
media  limits,  he  Commission  will  isaue 
a  letter  indica  ing  that  the  combination 
will  continue  o  be  grandfathered  until 
a  decision  in  t  le  2004  Biennial  Review 
is  final.  As  pa  t  of  the  2004  Bieimial 
Review,  the  G  >mmission  will  review 
and  reevaluate  the  status  of  such 
grandfathered  combinations  to 
determine  whi  sther  they  should 
continue  to  be  grandfathered.  On  a  case- 
by-case  basis,  he  Commission  will 
consider  the  o  )mpetition,  diversity, 
equity,  and  pu  blic  interest  factors  the 
combinations  nay  raise. 

344.  Other  Cross-Media  Waivers.  The 
Commission's  cross-media  limits  are 
founded  on  th  ;  presumption  that,  by 
reason  of  cable  carriage,  television 
stations  are  av  lilable  throughout  the 
DMA  to  which  they  are  assigned.  The 
Commission  r(  cognizes,  however,  that 
this  may  not  b ;  true  in  every  case. 
Accordingly,  t  lose  requesting  waiver  of 
our  cross-med  a  limits  may  attempt  to 
rebut  this  pres  amption  in  individual 
cases 

345.  Eliminc  tion  of  Flagging  and 
Interim  Policy.  In  August  1998,  the 
Commission  bfgan  "flagging"  public 
notices  of  radii )  station  transactions. 
Under  this  pol  cy,  the  Commission 
flagged  propos  3d  transactions  that 
would  result  ii  i  one  entity  controlling 
50%  or  more  of  the  advertising  revenues 
in  the  relevant  Arbitron  radio  market  or 
two  entities  co  itrolling  70%  or  more  of 
the  advertising  revenues  in  that  market. 

346.  The  Coi  amission  believes  that 
the  changes  m;  de  today  to  the  market 
definition  will  address  many  of  the 
market  concen  ration  concerns  that  led 
the  Commissio  n  to  begin  flagging  radio 
station  transac  ions.  Accordingly, 
effective  upon  idoption  of  this  R&O.  the 
Commission  w  11  no  longer  flag  radio 
sales  transactic  ns  or  apply  the  interim 
policy  procedu  res  adopted  in  the  Local 
Radio  Ownersl  ip  NPRM  in  processing 
them. 

347.  Process,  ng  of  Pending  and  New 
Assignment  an  d  Transfer  of  Control 
Applications. '  'he  processing  guidelines 
below  will  gov  3rn  pending  and  new 
commercial  br(  ladcast  applications  for 
the  assignment  or  transfer  of  control  of 
television  and  adio  authorizations 
commencing  ai  of  the  adoption  date  of 
this  R&O.  Thes  3  guidelines  also  cover 
pending  and  n<  iw  modification 
applications  th  it  implicate  oiu  multiple 
ownership  rule  s.  Applications  filed  on 
or  after  the  effe  ctive  date  of  this  R&O  as 


well  as  applications  that  are  still 
pending  as  of  such  effective  date  will  be 
processed  under  the  new  multiple 
ownership  rules,  including,  where 
applicable,  the  interim  methodology  for 
defining  radio  markets  as  adopted  in  the 
R&O. 

348.  New  Application.  The 
Commission  has  established  a  freeze  on 
the  filing  of  all  commercial  radio  and 
television  transfer  of  control  and 
assignment  applications  that  require  the 
use  of  FCC  Form  314  or  315  ("New 
Applications").  The  Commission  will 
revise  application  Forms  301,  314  and 
315  to  reflect  the  new  rules  adopted  in 
the  R&O.  The  freeze  will  be  in  effect 
starting  with  the  R&O's  adoption  date 
until  notice  has  been  published  by  the 
Commission  in  the  Federal  Register  that 
OMB  has  approved  the  revised  forms. 
Upon  such  publication,  parties  may  file 
New  Applications,  but  only  if  they 
demonstrate  compliance  with  the  new 
multiple  ownership  rules  adopted  in  the 
R&O,  including  where  applicable,  the 
interim  methodology  for  defining  radio 
markets  outside  Arbitron  metros,  or 
submit  a  complete  and  adequate 
showing  that  a  waiver  of  the  new  rules 
is  warranted.  The  Commission  will 
continue  to  allow  the  filing  of  short- 
form  (FCC  Form  316)  applications  at 
any  time  and  will  process  them  in  due 
course. 

349.  Pending  Applications. 
Applicants  with  long-form  assignment 
or  transfer  of  control  applications  (FCC 
Form  314  or  315)  or  with  modification 
applications  (FCC  Form  301)  that  are 
pending  as  of  adoption  of  the  R&O 
("Pending  Applications ')  may  amend 
those  applications  by  submitting  new 
multiple  ownership  showings  to 
demonstrate  compliance  with  the 
ownership  rules  adopted  in  the  R&O, 
including  where  applicable,  the  interim 
methodology  for  defining  radio  markets 
outside  of  Arbitron  metros,  or  by 
submitting  a  request  for  waiver  of  the 
new  rules.  Parties  may  file  such 
amendments  once  notice  has  been 
published  by  the  Commission  in  the 
Federal  Register  that  OMB  has 
approved  the  information  collection 
requirements  contained  in  such 
amendments.  Pending  Applications  that 
are  still  pending  as  of  the  effective  date 
of  the  new  rules  will  be  processed  under 
the  new  rules.  Applications  proposing 
pro  forma  assignments  and  transfers 
(FCC  Form  316)  will  be  processed  in  the 
normal  course. 

350.  Pending  Petitions  and 
Objections.  Petitions  to  deny  and 
informal  objections  that  were  submitted 
to  the  Commission  prior  to  the  adoption 
date  of  the  R&O  and  that  raise  issues 
unrelated  to  competition  against 


Pending  Applications  will  be  addressed 
with  respect  to  those  issues  at  the  time 
the  Commission  acts  on  such 
Applications.  Petitions  and  informal 
objections  that  were  submitted  to  the 
Commission  prior  to  the  adoption  date 
of  the  R&O  and  that  contest  Pending 
Applications  solely  on  grounds  of 
competition  pursuant  to  the  interim 
policy  will  be  dismissed  as  moot. 

VI.  National  Ownership  Rules 

351.  The  Commission  considers  the 
national  TV  ownership  rule  and  the 
dual  network  rule.  The  Commission 
concludes  that  it  should  modify  the 
former  by  raising  the  cap  to  45%,  and 
the  Commission  retains  the  latter. 

A.  National  TV  Ownership  Rule 

352.  The  ciurent  national  TV 
ownership  rule  prohibits  any  entity 
from  owning  televisions  stations  that  in 
the  aggregate  reach  more  than  35%  of 
the  country's  television  households.  47 
CFR  73.3555(e)(1).  The  Commission 
concludes  that  the  ciurent  rule  caimot 
be  justified  and  it  raises  the  cap  to  45% 
and  retains  the  UHF  discount. 

353.  In  the  1984  Multiple  Ownership 
Report  and  Order,  the  Commission 
determined  that  repealing  the  national 
TV  ownership  rule  would  not  harm 
competition  or  diversity.  Consistent 
with  the  decision  in  1984,  the 
Commission  finds  that  restricting 
national  station  ownership  is  not 
necessary  to  promote  either  of  those 
policy  objectives.  It  departs,  however, 
firom  the  1984  decision  to  repeal  the  rule 
because  evidence  in  the  record 
demonstrates  that  the  national 
television  cap  serves  localism.  The 
localism  rationale  for  retaining  the 
national  television  cap  was  articulated 
in  the  1998  Biennial  Review  Report.  In 
that  decision  the  Commission  explained 
that  preserving  a  balance  of  power 
between  the  networks  and  their 
affiliates  serves  local  needs  and  interests 
by  ensuring  that  affiliates  can  play  a 
meaningful  role  in  selecting 
programming  suitable  for  their  ^ 
communities.  The  Commission 
continues  to  believe  that  to  be  the  case 
and,  consequently,  that  a  national  cap  is 
necessary  to  limit  the  percentage  of 
television  households  that  a  broadcast 
network  may  reach  through  the  stations 
it  owns.  Although  the  record  supports 
retention  of  a  national  ownership  cap,  it 
does  not  support  a  cap  of  35%.  The 
evidence  shows  that  the  cap  at  the , 
current  level  is  not  necessary  to 
preserve  the  balance  of  bargaining 
power  between  networks  and  affiliates. 
The  record  also*  indicates  that  the  cap 
appears  to  have  other  drawbacks.  Most 
importantly,  the  cap  restrains  some  of 
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the  largest  group  owners — broadcast 
networks — ft-om  serving  additional 
communities  with  local  news  and 
public  affairs  programming  that  is  of 
greater  quantity  and  at  least  equal,  if  not 
superior,  quality  than  that  of  affiliates. 
Moreover,  the  Commission  believes  that 
a  modest  relaxation  of  the  cap  will  help 
networks  compete  more  effectively  with 
cable  and  DBS  operators  and  will 
promote  free,  over-the-air  television  by 
deterring  migration  of  expensive 
programming  to  cable  networks. 
Balancing  these  competing  interests,  the 
Commission  raises  the  national  cap 
from  35%  to  45%. 

354.  Background.  Since  1941,  the 
Commission  has  limited  the  national 
ownership  reach  of  television  broadcast 
stations.  The  Commission  has  modified 
the  restriction  several  times  to  keep 
pace  with  the  changing  marketplace.  In 
1984,  the  Commission  repealed  the  rule, 
concluding  that  it  was  not  necessary  to 
promote  competition  or  diversity,  and 
instituted  a  six-year  transitional 
ownership  limit  of  twelve  television 
stations  nationwide.  On 
reconsideration,  the  Commission 
affirmed  its  underlying  conclusions,  but 
it  eliminated  the  sunset  provision  out  of 
a  concern  that  repealing  the  rule  would 
create  a  disruptive  restructuring  of  the 
national  broadcasting  industry.  The 
Commission  retained  the  twelve  station 
limit  and,  in  addition,  prohibited  an 
entity  from  reaching  more  than  25%  of 
the  country's  television  households 
through  the  stations  it  owned. 

355.  In  1996,  the  Commission  adopted 
the  current  35%  cap  in  response  to  the 
Congress'  directive  to  raise  the  cap 
(from  25%  to  35%)  and  to  eliminate  the 
rule  that  an  entity  could  not  own  more 
than  twelve  stations  nationwide.  The 
Commission  subsequently  affirmed  the 
35%  cap  as  part  of  its  1998  biennial 
review  of  media  ownership  regulations. 
In  affirming  the  cap,  the  Commission 
reasoned  that  it  would  be  premature  to 
institute  revisions  to  the  national  TV 
ownership  limit  before  fully  observing 
the  effects  of  changes  to  the  local  TV 
owmership  rules  and  the  effects  of 
raising  the  cap  from  25%  to  35%.  The 
Commission  also  concluded  that  the 
national  TV  ownership  rule  helps 
promote  better  service  to  local 
communities  by  preserving  the  power  of 
affiliates  to  negotiate  with  the  networks 
and  to  make  independent  programming 
decisions.  In  addition,  the  Commission 
concluded  that  the  national  TV 
ownership  rule  facilitates  competition 
in  the  program  production  market  and 
in  the  national  advertising  market. 

356.  Several  broadcast  networks 
challenged  the  Commission's  decision 
to  retain  the  national  TV  ownership 


rule.  In  Fox  Television  Stations,  Inc.  v. 
FCC,  280  F.2d  1027  (D.C.  Cir.  2002).  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circmt  found  that  the 
Commission's  1998  decision  to  retain 
the  rule  was  arbitrary  and  capricious, 
and  it  remanded  the  rule  for  further 
consideration.  The  com!  rejected  the 
Commission's  "wait-and-see"  approach 
on  the  grounds  that  it  was  inconsistent 
with  the  Commission's  statutory 
mandate  to  determine  on  a  bieimial 
basis  whether  its  rules  are  necessary  in 
the  public  interest.  The  court  also  held 
that  the  Commission  failed  to 
demonstrate  that  the  national  cap 
advanced  competition,  diversity,  or 
localism. 

357.  With  respect  to  competition,  in 
its  1 998  Biennial  Review  Report,  the 
Commission  provided  a  study  and  a 
table  showing  that  large  group  owners  of 
television  stations  had  acquired 
additional  stations  and  increased  their 
audience  reach  since  the  1996  Act's 
passage.  The  court  was  not  persuaded 
by  the  Commission's  evidence  that  large 
group  owners  have  luidue  market 
power,  and  it  agreed  with  the  networks 
that  the  figures  alone,  absent  evidence 
of  an  adverse  effect  on  the  market,  were 
insufficient  to  support  retention  of  the 
rule.  The  court  also  found  unsupported 
the  Commission's  statement  in  the  1998 
Biennial  Review  Report  that  the  national 
cap  is  necessary  to  safeguard 
competition  in  the  national  advertising 
or  program  production  markets.  The 
court  concluded  that  the  Commission's 
analysis  of  the  state  of  competition  in 
the  television  industry  was  incomplete 
and  did  not  satisfy  the  requirement 
imder  section  202(h)  to  show  that  the 
rule  is  necessary  in  the  public  interest 
as  the  result  of  competition. 

358.  The  court  held  that  diversity  and 
localism  are  valid  public  interest  goals 
within  the  context  of  broadcast 
regulation  and  made  it  clear  that  the 
Commission  could  determine  that  the 
national  TV  ownership  rule  was 
necessary  in  the  public  interest  under 
section  202(h)  if  it  served  either  interest. 
The  court,  however,  ruled  that  the 
Commission  had  not  provided  sufficient 
evidence  that  either  one  of  these  goals 
was  served.  The  coiul  noted  that  the 
Commission,  in  its  1998  Biennial 
Review  Report,  "mentioned  national 
diversity  as  a  justification  for  retaining 
the  [national  TV  ownership  rule],  but 
did  not  elaborate  upon  the  point."  The 
court  found  the  Commission's  statement 
did  not  explain  why  the  rule  is 
necessary  to  further  national  diversity. 
The  court  also  found  that  the 
Commission  failed  to  justify  its 
departiu^  in  the  1998  decision  from  its 
1984  decision,  in  which  the 


Commission  concluded  that  the  national 
TV  ownership  restriction  should  be 
phased  out  after  six  years  because:  (1) 
The  rule  no  longer  was  necessary  for 
national  diversity  given  the  abimdance 
of  media  outlets  and  (2)  a  national  rule 
was  irrelevant  to  local  diversity.  In 
addition,  the  court  held  that  the 
Commission  did  not  adequately 
demonstrate  that  the  rule  strengthens 
the  bargaining  power  of  independently- 
owned  affiliates  and  thereby  promotes 
program  diversity,  particularly  in  light 
of  its  1984  conclusion  that  no  evidence 
suggested  that  stations  that  are  not 
group-owned  responded  better  to 
commiuiity  needs  or  spent 
proportionately  more  revenue  on  local 
programming.  However,  the  court 
acknowledged  the  Commission's  right  to 
reverse  course,  provided  the  reversal  is 
supported  by  a  reasoned  analysis. 
Recognizing  that  sufficient  evidence 
may  exist  to  justify  the  national  TV 
ownership  rule,  the  court  determined 
that  the  appropriate  remedy  was  to 
remand,  rather  than  to  vacate,  the  rule. 
The  Commission  now  considers 
whether  the  current  nile  can  be  justified 
as  necessary  to  promote  competition, 
diversity  or  localism. 

359.  The  Current  National  TV 
Ownership  Rule  Cannot  Be  Justified. 
Under  section  202(h),  the  Commission 
must  evaluate  whether  the  national  TV 
ownership  rule  continues  to  be 
"necessary  in  the  public  interest  as  the 
result  of  competition."  To  make  this 
determination,  it  considers  whether  the 
rule  serves  the  public  interest  by 
furthering  its  policy  goals  of 
competition,  localism,  or  diversity.  The 
evidence  demonstrates  that  a  national 
TV  ownership  limit  is  necessary  to 
promote  localism  by  preserving  the 
bargaining  power  of  affiliates  and 
ensuring  their  ability  to  select 
programming  responsive  to  tastes  and 
needs  of  their  local  communities. 
However,  the  evidence  also 
demonstrates  that  the  current  cap  of 
35%  is  not  necessary  to  preserve  that 
balance. 

360.  Competition.  In  analyzing 
whether  the  current  rule  is  necessary  to 
protect  competition,  the  Commission 
focuses  on  whether  and  to  what  extent 
market  power  exists  in  any  relevant 
market,  and  what  effect  the  rule  has  on 
the  existence  and  exercise  of  this  market 
power.  In  the  1984  decision  to  eliminate 
the  national  ownership  cap,  the 
Commission  limited  its  competition 
analysis  to  the  national  television 
advertising  market.  In  this  decision,  the 
Commission  expands  its  competition 
review  to  include  the  national  program 
acquisition  market.  The  national  cap 
affects  economic  concentration  in 
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national  markets  by  limiting  the  size  of 
group  owners  of  television  stations,  but 
does  not  a^ect  concentration  in  the 
local  video  d  silvery  market,  and  thus 
does  not  rais  ;  competition  concerns  that 
were  discuss  3d  in  the  local  ownership 
rule  sections  above.  The  national  cap 
limits  the  abi  lity  of  group  owners  to 
purchase  television  stations  in 
individual  local  .markets.  The  effect  of 
this  ownersh  p  restriction  on  station 
performance  in  the  video  delivery 
market  is  disi  ;ussed  elsewhere  in  this 
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Determining  the  governance  structiire 
that  minimizes  the  economic  cost  of 
effectuating  a  particular  type  of 
transaction  is  a  central  objective  of  a 
transaction  cost  analysis.  Transaction 
cost  economics  identifies  three,  discrete 
governance  structures,  namely,  (1)  the 
market;  (2)  hybrid  contracting;  and  (3) 
hierarchy,  where  transactions  are  placed 
under  unified  ownership  in  a  firm 
subject  to  administrative  controls  and 
management.  Whether  it  is 
economically  efficient  (cost  minimizing) 
to  effectuate  exchange  using  market 
contracting  or  through  hierarchy 
(vertical  integration)  depends  on  certain 
behavioral  assumptions,  and  key 
attributes  of  any  given  transaction.    ' 

365.  In  general,  ordinary  market 
contracting  is  an  efficient  governance 
structure  for  transactions  supported  by 
general  purpose  assets  not  dedicated  to 
the  specific  output  demand  of  a  given 
customer.  As  asset  specificity  deepens, 
market  contracting  as  a  governance 
structure  gives  way  to  either  hybrid 
structures  or  hierarchy  (vertical 
integration)  as  the  least  costly  to 
organize  transactions.  The 
pervasiveness  of  asset  specificity  in  the 
program  production  industry  suggests 
that  complex  contracts  between 
broadcast  television  networks  and 
program  suppliers  may  not  be  the  least 
costly  governance  structure  for 
effectuating  transactions. 

366.  Broadcast  television  networks 
have  a  single,  strategic  focus,  namely, 
the  maximization  of  the  number  of 
television  viewers  that  are  attracted  to 
mass  audience  and  niche  audience 
programming.  This  strategic  focus  is 
crucial  to  broadcast  television  networks, 
since  the  sale  of  audiences  to  national 
advertisers  provides  their  only  stream  of 
revenue  from  broadcast  operations  in 
contrast  to  cable  networks  which  may 
receive  both  advertiser  and  subscriber 
revenue.  By  contrast,  local  broadcast 
television  stations  pursue  a  more 
complex  business  strategy  as  licensed 
broadcast  facilities.  First,  the  local 
station  seeks  to  maximize  the  size  of  the 
audience  it  attracts  within  its  local 
television  market.  If  the  local  station  is 

a  network  affiliate,  then  the  local  station 
will  promote  the  network's  program 
schedule  together  with  syndicated 
programming  the  station  may  acquire  to 
help  fill  out  its  daily  program  schedule. 
Second,  the  local  station  will  also 
promote  its  own  locally-produced 
programming,  such  as  news  and  public 
affairs  programming,  that  it  believes  is 
responsive  to  issues  or  viewer 
preferences  in  the  communities  served 
by  the  station.  Station  management  may 
-var>'  the  allocation  of  time  devoted  to 
any  particular  type  of  progranuning. 


including  network  programming,  to 
respond  to  emerging  preferences  or 
news  events  in  the  communities  located 
in  its  local  television  market.  As  the 
networks  have  lost  viewer  market  share 
over  the  last  decade  in  response  to  the 
growth  in  cable  and  DBS,  the  traditional 
contractual  relationship  between  a 
television  network  and  a  local  station 
affiliate  may  be  a  less  efficient 
governance  structure.  From  a 
transaction  cost  perspective,  television 
networks  view  their  massive  sunk 
investments  in  network  programming  as 
increasingly  risky  assets  as  non- 
broadcast  program  options  proliferate. 

367.  With  respect  to  contractual 
safeguards,  the  networks  have  attempted 
to  negotiate  substantial  penalties  for 
failure  to  clear  a  full  schedule  of 
network  programming.  With  respect  to 
changes  in  governance  structure,  the 
broadcast  television  networks  have 
argued  for  elimination  of  the  national 
ownership  cap,  which  would  permit  the 
networks  to  substitute  hierarchy 
(vertical  integration)  for  the  current 
contractual  relationship  with 
independently-owned  station  affiliates. 
Presumably,  the  networks-believe, 
consistent  with  transaction  cost  logic, 
that  conflicts  in  strategic  focus  between 
stations  and  the  network  respecting^" 
programming  decisions  can  be  resolved 
more  efficiently,  i.e.,  at  minimal 
transaction  cost,  if  hierarchy,  i.e., 
forward  vertical  integration,  replaces 
market  contracting  as  the  governance 
structure. 

368.  Thus,  the  Commission's 
transaction  cost  analysis  suggests  that 
the  national  ownership  cap  probably 
restricts  the  full  transition  to  the  least 
costly  way  for  organizing  transactions 
between  television  networks  and  local 
television  stations,  i.e.,  forward  vertical 
integration,  assuming  that  realization  of 
a  network's  singular  strategic  focus  on 
mass  or  niche  audience  size  is  the 
preferred  policy  objective.  If,  however, 
locally  produced  programming  and 
ultimate  program  selection  authority  are 
a  higher  policy  priority,  then  the 
Commission's  transaction  cost  economic 
framework  identifies  the  relevant  policy 
trade-off,  namely,  the  incremental  social 
benefit  of  local  programming  viewed  as 
a  component  of  the  Commission's 
localism  policy  goal  versus  the 
increased  social  and  private  costs  of 
inefficient  contracting. 

369.  Program  Production  and 
Acquisition  Market.  Competition  in  the 
program  production  and  acquisition 
market  is  important  because  networks 
and  owners  of  individual  television 
stations  compete  with  each  other,  as 
well  as  with  cable  television  networks, 
to  acquire  programming  that  will 
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continue  to  attract  viewers  to  their 
channels.  Although  television  station 
owners  as  a  group  are  relatively 
significant  purchasers  of  programming, 
the  Commission  has  no  evidence  that 
they  exercise  market  power  in  the 
program  production  market. 

370.  In  considering  the  effect  of  the 
national  television  cap  on  competition 
in  the  program  acquisition  market,  the 
Commission  first  must  identify  the 
market  participants.  The  broadcast 
networks  contend  that  the  following 
categories  of  firms  compete  in  the 
program  acquisition  market:  broadcast 
television  networks,  individual 
television  stations  (and  group  owners 
thereof),  non-broadcast  program 
networks  (i.e.  cable  networks), 
syndicators,  pay-per-view  systems.  VHS 
and  DVD  rental  stores.  The  affiliates 
counter  that  major  broadcast  networks 
are  a  discrete  sub-market,  or  "strategic 
group,"  within  the  program  purchasing 
market.  The  Commission  generally 
agrees  with  the  networks'  definition  of 
the  relevant  market  participants, 
although  it  excludes  video  sales  and 
rental  stores.  It  disagrees  with  the 
networks'  contention  that  such  outlets 
are  clearly  a  substitute  for  the  delivered 
video  programming  of  broadcast 
channels  and  cable  channels.  Those 
channels  are  the  most  conventional 
form  of  television  viewing  that  can  be 
substituted  among  by  viewers  almost 
instantly.  It  is  possible  to  analyze  the 
impact  on  the  program  acquisition 
market  of  relaxing  the  national 
television  ownership  cap  by  examining 
company  expenditure  shares.  The 
following  describes  estimates  of 
expenditure  shares  and  calculation  of  a 
hypothetical  HHI.  The  analysis  assumes 
that  the  buyers  in  this  market  are 
broadcast  networks,  broadcast  stations, 
and  cable  networks. ^''  OPP  Working 
Paper  37  (Table  32)  provides  estimates 
for  the  year  2000  of  programming  , 


expenditines  by  the  Big  Four 
commercial  networks  and  by  television 
stations. 

371.  The  table  included  in  this 
sununary  provides  program  expenditure 
data  for  the  year  2000  for  the  Big  Four 
broadcast  networks  in  column  2  and  for 
eight  firms  that  own  cable  networks  in 
column  4.  The  eight  firms  include  the 
top  four  broadcast  networks,  the  two 
biggest  cable  network  owners  that  do 
not  own  television  stations,  and  the  two 
companies  with  the  biggest  cable 
network  shares  that  also  own  television 
stations.  There  is  also  a  residual 
category  that  includes  all  other  cable 
network  expenditures  as  "Other." 

372.  Column  3  includes  some 
hypothetical  broadcast  station  owner 
shares.  The  Commissioh  does  not  know 
exactly  how  station  expenditures  are 
divided  up  among  companies  that  own 
television  stations.  The  numbers  in  this 
column  represent  a  "worst  case 
scenario"  of  what  could  happen  if  the 
national  television  cap  were  eliminated. 
In  2000  there  were  1248  commercial 
television  stations  on  the  air.  The 
Commission  knows  that  the  major 
commercial  networks  each  reach 
virtually  100%  of  U.S.  television 
households  and  that  each  network  has 
roughly  200  affiliated  stations.  If 
stations  were  distributed  evenly  across 
markets,  then  there  would  be  room  for 
six  television  station  companies  each 
reaching  all  U.S.  television  households. 

373.  However,  stations  are  not  evenly 
distributed  across  markets.  There  are  50 
Nielsen  DMAs  with  fewer  tjian  four 
commercial  stations,  but  they  account 
for  only  4.6%  of  U.S.  television 
households,  so.  from  the  point  of  view 
of  station  programming  expenditures,  it 
is  reasonable  to  assume  that  each  of  the 
top  four  broadcast  networks  could 
achieve  100%  coverage  of  U.S. 
television  households.  However,  there 
are  120  markets  with  fewer  than  six 


commercial  television  stations,  and 
those  markets  account  for  19.7%  of  U.S.- 
television  households.  So  it  is 
reasonable  to  assume  that  two 
additional  station  groups  could  grow  to 
80%  coverage.  This  analysis  assumes 
that  television  station  program 
expenditures  are  divided  among  six 
firins:  the  four  networks  with  100% 
coverage,  and  Cox  and  Hearst,  each  with 
80%  coverage.  The  Commission 
assumes  that  expenditures  are 
proportionate  to  coverage.  The  resulting 
expenditure  estimates  are  in  column  3. 
These  estimates  reflect  a  level  of 
concentration  that  is  higher  than  the 
true  level.  There  are  63  markets  with 
more  than  six  commercial  stations  in 
them.  Adding  up  the  excess  over  six 
stations  in  each  market  yields  a  total  of 
259  stations.  The  Commission  knows 
that  a  single  company  can  own  multiple 
stations  in  the  same  market,  but  it  is 
likely  that  even  with  more  companies 
owning  two  stations  in  a  market  that 
there  will  still  be  more  than  six  station 
owners  in  some  markets. 

374.  Column  5  contains  hypothetical 
total  programming  expenditures  for  the 
eight  firms,  aggregating  across  broadcast 
network,  broadcast  station,  and  cable 
network  categories,  and  using  the 
hypothetical  consolidated  television 
station  ownership  pattern  described 
above.  Column  6  shows  market  shares 
and  column  7  implements  the  HHI 
calculation  by  squaring  and  summing 
the  market  shares.  The  resulting  "worst 
case"  HHI  of  1535  is  in  the  moderately 
concentrated  range.  Even  with  the 
highly  unrealistic  assumption  of  a  100% 
national  reach  by  four  companies,  and 
an  80%  reach  by  two  companies,  these 
levels  of  market  share  provide  us  with 
no  basis  to  conclude  that  the  current 
35%  cap  on  national  television 
ownership  is  needed  to  protect 
competition  in  the  program  acquisition 
market. 


Hypothetical  HHI  for  Program  Acquisition 

[Data  are  year  2000  in  millions  o\  S] 


Broadcast 
network 

Broadcast 
station 

Cable  net- 
work 

Total 

Market 
share 

Market  share 
squared 

! '"      - 

Cox 

Hearst 

0 

0 
2,581.75 
2,581.75 
2,581.75 
2,581.75 

0 

0 

0 

969.5 

969.5 

1,212.0 

1,212.0 

1,212.0 

1,212.0 

0 

0 

0 

139.4 
530.0 

1,276.7 
521.8 
300.0 

1,466.4 

2,162.9 
786.3 

1,052.5 

1,108.9 
1,499.5 
5,070.45- 
4,315.55 
4,093.75 
5,260.15 
2,162.9 
786.3 
1,052.5 

4.37 

5.92 

20.00 

17.02 

16.15 

20.76 

8.53 

3.10 

4.15 

19.13502 
34  98944 

ABC 

Fox  

GE 

Viacom  

Time  Warner    

400.071 
289.812 
260.7875 
430.5666 
72.79758 

Lit)ertv  Media  

9.621009 

Ottier  

17.23806 

"  Our  market  deiinitipn  includes  pay  cable 
networks  as  well  as  pay-per-view  networks,  but  in 


the  absence  bf  data,  they  are  excluded  from  this 
analysts 
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Hypothetical  HHI  for  Program  AcQuismor4— Continued 

[Data  are  year  2000  in  millions  of  $] 


Broadcast 
network 


Broadcast 
station 


Cable  net- 
work 


Total 


Market 
share 


Market  stiare 
squared 


Total 


10.327 


6,787 


8,236.0 


25.350 


100.00 


1,535.018 
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Commissior 
advertisers 
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revenues. 

for  advertising 

national 


auc lences 


nat  onal ; 


wi  1 


the  i 


tjei 


CO  mpete 


programmii^ 
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ability  to  c 
revenues 
diminishing!  thi 
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viewers  wil 
programming 

376.  In  its 
Commission 
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not  harm  co 
advertising 
found  that 
market  wou 
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the  NPRM, 
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reached  in 
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the  Commisi 
firms  that 
television 
the  extent  to 
advertisemei  its 
programmin ; 
television 
perspective 
national 
brings  togetl 
wishing  to 
with  televi 
national 
networks  are 
national 

377.  The 
demonstrate 
advertising  i 
advertising, 
purchase  ad 
local  televisi 
approximate 
on  a  single 
stations  sell 
through  adv<  rtis 
aggregate  the 
local  station: 


Advertising  Market.  The 
focus  is  not  on 
Jut  on  the  ability  of 
to  compete  for  advertising 
Bi  oadcast  networks  compete 
dollars  by  creating 

for  their 
If  the  networks  cannot 
audiences,  their 
o^pete  for  advertising 
decline,  thereby 
eir  ability  to  invest  in 
f  rogramming.  As  a  result, 
experience  a  decrease  in 
choices  and  quality. 
1984  decision,  the 
determined  that 
)f  the  national  cap  would 
1  npetition  in  the  national 
I  narket.  The  Commission 
number  of  firms  in  the 
ensure  continued 
petition  in  that  market.  In 

Commission  sought 
3n  whether  the  conclusion 
continues  to  be  valid, 
competition  in  this  market, 
ion  sought  comment  on  the 
e  in  the  national 
ac  vertising  market,  including 
which  national  spot 
and/or  syndicated 
are  fungible  with  network 
ac  vertising  from  the 
I  >f  advertisers. '5  The 

ision  advertising  market 
er  those  advertisers 
h  a  national  audience 
sipn  networks  that  provide 
sure.  Broadcast  television 
the  leading  suppliers  of 
ision  advertising, 
affiliates  claim  the  record 
that  national  spot 
competitive  with  national 
^Jational  advertisers  can 
ertising  on  a  collection  of 
i^n  stations  that  can 
a  national  advertisement 
n  3twork.  Local  television 
lational  spot  advertising 
ing  agencies,  which 
available  advertising  on 
for  national  spot  buyers. 


tele/ 


e.xp  3 


tele  / 


"National  spi 
stations  to  nati 
national  or  regie  na] 
advertising  spot; 
Syndication  refe  -s 
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it  advertising  time  is  sold  by 
1  advertisers,  which  aggregate 
"  coverage  by  purchasing 
from  stations  in  multiple  markets, 
to  advertisements  sold  in 


The  affiliates  contend  that  when 
demand  for  national  advertising  on  a 
particular  network  show  exceeds  the 
available  supply  of  national  network 
advertising  time,  advertisers  turn  to  the 
national  spot  advertising  market  to 
reach  viewers.  Television  stations  rely 
in  part  on  the  national  spot  advertising 
market  for  a  portion  of  their  advertising 
revenue.  The  affiliates  argue  that  if  the 
ownership  cap  is  raised,  the  broadcast 
networks  will  increase  their  ownership 
of  television  stations  and  decrease  the 
national  spot  availabilities  to  such  an 
extent  that  the  viability  of  the  national 
spot  market  will  be  impaired. 
Specifically,  the  affiliates  contend  that  a 
network-owned  station  will  not  compete 
against  its  network  for  national  (spot) 
advertising  revenue.  The  result, 
according  to  the  affiliates,  is  that 
competition  in  the  national  advertising 
market  will  be  diminished  by  the 
decreased  viability  of  national  spot 
advertising  as  a  substitute  for  network 
advertising.  The  affiliates  assert  that  the 
resulting  loss  of  revenue  to  local 
stations  will  harm  their  ability  to 
compete  with  other  delivered  video 
providers. 

378.  Discussion.  The  Commission 
agrees  that  a  strong  national  spot 
advertisement  market  is  an  important 
component  of  the  financial  stability  and 
competitiveness  of  television  station 
owners.  The  Commission  finds, 
however,  that  the  increase  in  the  cap 
from  25%  to  35%  has  not  harmed 
national  spot  advertising  revenues.  Its 
analysis  of  advertising  revenue  data 
indicates  that  despite  increases  in 
ownership  of  stations  by  CBS.  NBC  and 
Fox  since  1996.  there  has  been  no 
diminution  in  the  national  spot 
advertising  market  that  can  be  reliably 
associated  with  an  increase  in  network 
station  ownership.  With  the  exception 
of  2001,  national  spot  advertising  has 
experienced  a  relatively  consistent 
growth. 

379.  Although  the  Commission  agrees 
with  the  affiliates  that  network-owned 
stations  have  less  incentive  to  compete 
directly  with  an  affiliated  broadcast 
network  in  the  national  advertising 
markets,  it  cannot  agree  that  such 
competition  in  fact  would  not  occur.  If 
national  advertisers  are  willing  to  pay  a 
higher  per-spot  price  to  network-owned 


stations  than  are  local  advertisers, 
network-owmed  stations  might  well 
accept  the  higher  priced  advertising. 
Thus,  the  profit-maximizing  behavior  of 
the  network-owned  stations  might  well 
serve  as  a  substitute  for  national 
advertisers  seeking  to  purchase  national 
spot  advertising.  Such  a  response  by 
network-owmed  stations  would  maintain 
the  viability  of  national  spot  advertising 
as  an  option  for  national  advertising 
regardless  of  the  level  of  the  national 
television  cap.  Moreover,  even  if  the  top 
four  networks  were  to  acquire 
additional  local  stations  and  declined  to 
use  the  national  spot  advertising 
availabilities  to  compete  with  their  own 
network's  advertising  availabilities, 
there  is  every  reason  to  think  the 
network-owned  stations  would  seek  to 
take  national  advertising  dollars  away 
from  other  broadcast  networks.  Thatis, 
even  if  an  NBC-owned  station  sought 
not  to  compete  with  the  NBC  network 
for  advertising  dollars,  the  NBC-owned 
stations  have  incentives  to  compete  in 
the  national  spot  market  for  advertising 
dollars  that  might  otherwise  go  to  the 
CBS,  ABC,  and  Fox  networks. 
Consequently,  the  Commission  cannot 
say  that  the  national  cap  is  necessary  to 
protect  competition  in  the  national 
advertising  market. 

380.  Innovation.  In  the  NPRM,  the 
Commission  asked  whether  the  national 
ownership  cap  promotes  or  hinders 
innovation  in  the  media  marketplace. 
Affiliates  argue  that  non-network 
owTiers  encourage  innovation  because 
affiliates  provide  a  competitive  outlet 
for  innovative  programming.  The 
affiliates  provide  nine  examples  of 
innovation  by  non-network  group 
owners,  such  as  satellite  newsgathering 
encouraged  by  affiliates  to  improve 
upon  network-delivered  news;  the 
development  of  the  local  newsmagazine 
format;  all-news  cable  channels 
developed  for  cable  carriage;  digital  TV 
experiments  such  as  the  multicasting  by 
several  affiliates  of  the  NCAA 
tournament;  the  delivery  of  local  news 
in  HDTV  format;  and  the  creation  of 
iBlast,  a  joint  venttu-e  between  affiliates 
and  an  outside  firm  to  develop  new  uses 
for  digital  spectrum. 

381.  Taking  an  opposing  view,  the 
networks  contend  that  the  cap  limits 
networks'  investment  in  innovative 
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programming  by  "inhibiting  economic 
efficiencies"  that  come  with  a  larger 
number  of  owned  and  operated  stations. 
As  evidence,  the  networks  refer  to  a 
study  concluding  that,  by  inhibiting  the 
potential  economic  efficiencies 
available  to  group  owners,  the  rule 
artificially  raises  the  cost  ef  operating 
television  stations  and  limits  the  return 
that  group  owners  can  realize  on  their 
programming  investments.  The  study 
argues  that  the  rule  ckives  group  owners 
to  direct  more  of  their  resources  away 
from  free  television  and  toward 
alternative  means  of  distributing 
programming  content,  such  as 
subscription-based  cable  chaimels. 

382.  Discussion.  The  current  national 
ownership  cap  appears  to  encourage 
innovation  in  broadcast  television  by 
preserving  a  number  of  separately- 
owned  station  groups,  including  non- 
network  owned  station  groups.  The 
current  number  of  station  group  owners 
has  led  to  innovation  in  ways  that 
benefit  the  public'  Those  developments 
include  the  creation  of  local  all-news 
channels  in  partnership  with  local  cable 
companies,  the  implementation  of 
program  formats  such  as  local 
newsmagazines,  and,  importantly, 
experimentation  with  the  spectrum 
allocated  to  local  broadcasters  for  digital 
television.  The  transition  to  digital 
television  represents  a  critical 
evolutionary  step  in  broadcast 
television.  The  Commission  is 
committed  to  ensuring  the  rapid 
completion  of  that  transition  in  a  way 
that  delivers  the  greatest  possible 
benefits  to  the  viewing  public.  It 
believes  that  the  broadcast  industry  is 
more  likely  to  rapidly  address  the 
technical  and  marketplace  issues 
associated  with  digital  television  if  there 
are  a  variety  of  group  owners  exploring 
ways  to  use  the  spectrum.  The  record 
shows  that  non-network  owners  of 
television  stations  are  actively  exploring 
different  ways  of  using  digital  spectrum. 
It  is  also  important  to  have  group 
owners  with  potentially  different 
economic  incentives  in  this  area 
examining  transition  mechanisms  to 
digital  television.  Because  of  networks' 
ongoing  investment  in  programming,  it 
is  possible  that  networks  may  have 
incentives  to  use -digital  spectriun 
differently  from  affiliates.  The  Fox 
television  network,  for  instance,  has 
indicated  its  interest  in  using  the 
spectrum  of  its  owned  stations  as  well 
as  its  affiliates  for  future  services. 
Therefore,  the  Commission  concludes 
that  a  national  television  cap  is 
necessary  to  preserve  a  number  of 
separateiy-owned  television  station 
groups,  including  non-network  groups. 


that  will  increase  the  types  of  digital 
transition  experiments  and  ultimately 
facilitate  a  rapid  and  efficient  transition 
to  digital  broadcast  television. 

383.  Diversity.  The  1984  Multiple 
Ownership  Report  and  Order  concluded 
that  the  local  community  is  the  relevant 
market  for  evaluating  viewpoint 
diversity  and  that,  therefore,  the 
national  TV  ownership  rule  is  not 
needed  to  promote  viewpoint  diversity. 
The  1984  Multiple  Ownership  Report 
and  Order  also  stated  that  the  national 
market  is  not  relevant  for  evaluating 
viewpoint  diversity,  but  even  if  it  were, 
the  proliferation  of  media  outlets 
renders  the  national  ownership 
restrictions  unnecessary.  In  the  1998 
Biennial  Review  Report,  the 
Commission  did  not  analyze  the  rule's 
effects  on  viewpoint  diversity  and 
merely  stated,  without  evidentiary 
support,  that  the  rule  promotes  diversity 
of  programming.  In  remanding  the 
national  TV  ownership  rule,  the  court  in 
Fox  Television  found  that  the 
Commission  had  failed  to  support  its 
1998  conclusion  that  the  rule  is 
necessary  to  strengthen  affiliates' 
bargaining  power  and  had  neglected  tia 
address  its  1984  determination  that  the 
national  market  is  not  the  relevant 
geographic  area  to  consider  when 
evaluating  diversity.  The  Commission 
adcfresses  the  issue  of  affiliates' 
bargaining  power  elsewhere  in  this 
summary  and  addresses  diversity'  here. 

384.  In  the  NPRM,  the  Commission 
observed  that  the  national  TV 
ownership  rule  does  not  appear  to  be 
relevant  to  the  goal  of  promoting 
viewpoint  diversity  because  people 
gather  news  and  information  from 
sources  available  in  their  local  market 
and  that  the  relevant  geographic  market 
for  viewpoint  sources  is  local,  not 
national.  It  also  noted  that  the 
viewpoints  aired  by  television  stations 
in  one  city  do  not  seem  to  have  a 
meaningful  impact  on  the  viewpoints 
available  in  other  cities.  Commenters  do 
not  provide  evidence  that  persuades  the 
Commission  to  alter  those  views,  and  it 
affirms  the  1984  conclusion  that  the 
national  TV  ownership  rule  is  not 
necessary  to  promote  diversity. 

385.  Discussion.  The  Commission 
concludes  that  the  national  television 
cap  is  not  necessarj'  to  promote 
viewpoint  diversity.  Americans  use 
media  outlets  available  in  their  local 
communities  as  sources  of  information. 
The  national  television  cap,  by  contrast, 
ensures  a  larger  total  number  of  station 
owners  nationwide,  but  it  has  no 
meaningful  impact  on  viewpoint 
diversity  within  local  markets'  It  is 
possible,  of  course,  that  the  replacement 
of  one  station  owner  bv  another  could 


in  fact  reduce  the  number  of 
independently-owned  television 
stations  in  that  market.  If  the  acquiring 
firm  already  owned  one  station  in  that 
market  and  the  seller  was  selling  its 
only  station  in  that  market,  there  would 
be  one  less  independently-owned 
station  in  that  market.  The  impact  of 
such  a  transaction  on  viewpoint 
diversity  would  be  accounted  for  under- 
the  diversity  component  of  the 
Commission's  local  rules.  Therefore,  the 
Commission  affirms  its  19«4  decision 
that  the  national  television  ownership 
limit  is  not  necessary  to  promote 
viewpoint  diversity.  It  also  affirms  its 
decision  that  the  market  for  viewpoint 
diversity  is  local,  not  national.  And  it 
reiterates  its  1984  statement  that  even  if 
the  national  market  were  the  relevant 
area  to  consider,  the  proliferation  of 
media  outlets  nationwide  renders  the 
current  rule  unnecessary. 

386.  Although  proponents  of  the 
ciurent  rule  assert  that  the  increased 
uniformity  imposed  by  the  networks' 
national  distribution  agenda  limits  the 
number  of  viewpoints  available  to  the 
public,  the  Commission  does  not  find 
convincing  evidence  in  the  record 
indicating  that  raising  the  current 
national  TV  ownership  limit  would 
harm  viewpoint  diversity.  Affiliates 
assert  that  maintaining  a  diversity  of 
ownership  across  local  markets  is 
beneficial  because  viewers  may  become 
aware  of  investigative  news  stories 
presented  by  stations  in  other  markets,    . 
particularly  those  of  strong  stations. 
They  argue  that  "this  type  of  cross- 
fertilization  is  less  likely  to  occur  in  the 
absence  of  the  national  TV  ownership 
rule."  For  this  cross-fertilization  to  be  a 
plausible  scenario,  the  following 
minimum  conditions  must  occur:  (1) 
The  national  cap  prevents  a  station  from 
being  ac:quired  by  a  broadcast  network; 
(2)  the  non-acquired  station  produces 
content  that  by  some  measure  is 
meaningfully  different  (and  significant 
from  a  viewpoint  perspective)  from 
what  the  network-owned  station  would 
have  aired;  and  (3)  the  airing  of  that 
different  content  becomes  known  to 
consumers  in  other  localities.  The 
national  cap  cannot  be  justified  by 
reference  to  such  a  hypothetical 
scenario  as  this. 

387.  Commenters  discussing  types  of 
diversity  other  than  viewpoint  diversity 
do  not  provide  an  evidentiary  basis  for 
retaining  the  current  cap.  The  1998 
Biennial  Review  Report  stated  that 
"(ilndependent  ownership  of  stations 
also  increases  the  diversity  of 
programming  by  providing  an  outlet  for 
non-network  programming.  "  In  this 
R&O,  however,  the  Commission  has 
concluded  that  it  can  and  should  relv  on 
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the  needs  and  tastes  of  a  station's  local 
community. 

391.  Economic  Incentives  for 
Localism.  The  affiliates  contend  that  the 
current  national  cap  is  needed  to 
preserve  their  bargaining  power  with 
their  networks.  The  affiliates  explain 
that  limiting  the  national  audience  that 
networks  can  reach  through  their  owned 
stations  promotes  a  balance  of  power 
between  networks  and  their  affiliates. 
The  affiliates  also  claim  that  the  cap  is 
necessary  to  counteract  the  networks' 
strong  financial  incentive  to  promote 
the  widest  distribution  across  the  nation 
of  network  programming  irrespective  of 
the  tastes  of  one  or  more  particular  local 
cities.  The  widest  possible  distribution 
of  programming,  according  to  the 
affiliates,  increases  viewership  of 
network  programming,  which 
maximizes  network  advertising 
revenues.  According  to  the  affiliates, 
maximum  national  exposure  of 
programming  also  improves  the 
likelihood  that  the  program  owner  will 
realize  additional  revenues  in  the 
program  syndication  market.  The 
affiliates  contend  that  as  broadcast 
networks  have  ownership  stakes  in  a 
larger  percentage  of  their  prime  time 
programming,  their  incentive  to  create 
programs  with  syndication  value — and 
their  incentive  to  stifle  local 
preemption — increases. 

392.  The  affiliates  argue  that  the 
incentive  of  independently-owned 
affiliates,  in  contrast  to  network-owned 
stations,  is  to  make  programming 
decisions  that  are  more  closely  aligned 
with  the  needs  and  tastes  of  their 
communities  of  license.  A  network 
derives  its  income  from  the 
programming  that  the  network  produces 
(and  the  syndication  revenue  the 
programs  might  generate)  as  well  as 
from  its  local  stations.  A  local  station 
maximizes  its  income  by  providing 
programming  desired  by  its  local 
community  irrespective  of  national 
programming  preferences.  Therefore, 
the  programming  interests  are  not 
always  the  same. 

393.  Evidence  of  Localism  by  Affiliate. 
The  affiliates  contend  that  the  national 
cap  is  needed  to  preserve  a  body  of 
network  affiliates  not  owned  by  the 
network  that  can  influence  network 
programming  so  that  it  is  more  suited  to 
the  tastes  and  needs  of  the  affiliates' 
communities.  In  support  of  this 
argument,  the  affiliates  submitted 
several  examples  of  the  influence 
independent  affiliates  can  have  on 
network  programming: 

•  When  NBC  aired  a  special  edition 
of  Fear  Factor,  featuring  Playboy 
bunnies,  during  halftime  of  the 
Superbowl  (airing  on  Fox),  affiliates 


objected  to  the  network  promos,  which 
ran  during  all  hours  of  the  day,  and 
included  tag  lines  such  as  "who  needs 
football  when  we've  got  bunnies?" 

•  When  NBC  began  a  trial  program  to 
accept  liquor  advertisements,  so  many 
affiliates  opted  out  of  airing  the  ads  due 
to  local  concerns  that  NBC  dropped  the 
program. 

•  CBS  had  scheduled  the  Victoria's 
Secret  Fashion  Show  for  8  p.m.  The 
affiliates  objected  to  the  early  showing 
and  urged  that  the  program  be  moved  to 
the  10  p.m.  time  slot.  In  response,  CBS 
moved  the  show  to  9  P.M.,  although 
some  affiliates  nonetheless  preempted 
the  show  as  having  inappropriate 
content  for  their  service  areas. 

•  Promotional  ads  for  NBC's  Dog  Eat 
Dog  included  shots  of  nude  contestants 
promoting  the  program's  challenges 
such  as  "strip  football"  and  "strip  golf." 
When  affiliates  objected  to  the 
explicitness  of  the  promos  and  their 
airing  at  all  times  of  day,  NBC  agreed  to 
eliminate  strip  stunts  from  futurs 
episodes. 

•  NYPD  Blue  was  originally  designed 
to  include  more  nudity  and  graphic 
language  than  is  currently  aired,  but 
after  ABC  affiliates  objected,  the  amount 
of  nudity  and  graphic  language  in  the 
show  was  reduced.  Even  so,  a  number 
of  affiliates  initially  refused  to  carry  the 
show. 

•  Affiliates  expressed  concerns  about 
the  violent  and  mature  content  of  the 
series  Kingpin,  which  concerns  the  life 
of  a  drug  lord.  In  response,  NBC  agreed 
to  allow  affiliates  to  review  episodes  in 
advance  to  ensure  the  content  is 
appropriate  for  their  local  communities. 

•  In  2002,  CBS  worked  with  affiliates 
to  reformat  its  morning  news  program. 
The  Early  Show.  One  key  issue  of 
affiliate  concern  was  whether  they 
would  be  permitted  to  provide  local 
news  content  during  the  two-hour  time 
block  used  by  the  program,  as  they  had 
with  CBS'  prior  show,  CBS  This 
Morning.  Although  some  local  affiliates 
are  permitted  to  use  the  blended  format 
with  The  Early  Show,  CBS  has  refused 
to  permit  other  affiliates  to  move  to  the 
blended  local-network  news  program 
format. 

•  NBC  affiliates  objected  to  NBC's 
intention  to  broadcast  the  2002  Olympic 
Games  live,  which  would  have 
preempted  the  evening  news  on  the 
west  Coast.  After  initially  resisting  the 
requests  of  the  west  coast  affiliates  to  air 
a  delayed  broadcast  during  prime  time, 
the  network  conducted  a  viewer  survey. 
Results  of  the  survey,  however, 
substantiated  the  affiliates'  assertion 
that  west  coast  viewers  preferred  to 
watch  the  games  during  prime  time,  and 
the  networks  complied. 


Federal  Register /Vol. -68,  No.  150/Tuesday,  August  5,  2003 /Rules  and  Regulations 


46335 


•  NBC  affiliates  initially  objected  to 
NBC's  decision  to  require  live 
broadcasting  of  the  XFL  games.  On  the 
west  coast,  games  substantially 
preempted  both  the  affiliates'  early 
evening  local  news  and  the  national 
network  news.  In  other  parts  of  the 
country,  overruns  of  the  game 
preempted  the  late  night  local  news. 
When  affiliates  raised  similar  concerns 
about  Arena  Football,  claiming  that 
overruns  would  preempt  the  6  p.m. 
local  newscasts  on  the  east  coast,  the 
network  agreed  to  work  with  the  sports 
league  to  ensure  the  games  do  not  run 
over. 

•  KYTV  in  Springfield,  Missouri, 
preempted  a  January  6,  2003  episode  of 
NBC's  Fear  Factor,  which  airs  at  7  p.m. 
Central  Time,  that  involved  contestants 
eating  horse  rectums  because  it  found 
the  material  inappropriate  for  its 
community. 

394.  Separate  from  this  "collective 
negotiation"  type  of  localism,  parties 
also  submitted  evidence  regarding  the 
frequency  of  station-by-station 
preemptions  for  affiliates  versus 
network-owned  stations.  Preemptions 
are  instances  in  which  local  stations, 
whether  they  are  owned  and  operated 
by  networks  or  independently  owned 
but  affiliated  with  these  networks, 
choose  to  air  a  program  other  than  the 
program  the  network  distributes  to  the 
station.  Affiliates  described  numerous 
examples  of  individual  station 
preemptions  of  network  programming. 
WRAZ-TV  in  Raleigh,  North  Carolina, 
chose  to  stop  airing  Tetnptation  Island 
after  Fox  revealed  that  one  of  the 
participating  couples  had  a  child 
because  "WRAZ  will  not  support  a 
program  that  could  potentially  break  up 
the  parents  of  a  young  child."  WFAA- 
TV  in  Dallas  did  not  carry  the  entire 
first  season  of  NYPD  Blue  because  it 
found  the  material  and  language 
inappropriate  for  programming 
scheduled  to  air  at  9  p.m.  in  that 
community.  KNDX  in  Bismarck,  N.D., 
refused  to  clear  the  Fox  network's 
broadcast  of  the  movie  Scream,  which  is 
targeted  to  young  viewers,  because  of  its 
graphic  and  disturbing  portrayal  of 
teenage  murders.  WFAA-TV,  an  ABC 
affiliate  in  Dallas,  was  denied 
permission  to  preempt  Monday  Night 
Football's  half-time  show  on  November 
12,  2001  to  cover  an  American  Airlines 
plane  crash.  American  Airlines  is  based 
in  Dallas.  According  to  the  affiliates, 
ABC  permitted  two  O&Os  to  preempt 
the  same  half-time  show  to  air  news 
covering  the  same  crash.  (In  this  R&O, 
the  Commission  uses  the  terms 
"network-owned"  stations  and  "O&O" 
(i.e.  owned  and  operated)  stations 
interchangeably.)  CBS  did  not  permit 


WTSP-TV  in  Tampa  Bay  to  air  a  debate 
between  Jeb  Bush  and  Bill  McBride 
during  the  Florida  gubernatorial  debate 
because  the  affiliate  would  have 
preempted  the  season  premiere  of  48 
Hours.  WTSP-TV  was  a  co-sponsor  of 
th^  debate.  A  Raleigh  North  Carolina 
Fox  affiliate  refused  to  air  Who  Wants 
to  Marry  a  Multimillionaire?  because  it 
"felt  it  was  demeaning  to  women  and 
made  a  mockery  of  the  institution  of 
marriage."  WANE-TV,  the  Fort  Wayne, 
Indiana  CBS  affiliate,  sought  to  preempt 
network  programming  to  air  a  half-hour, 
early  morning  local  news  program 
geared  toward  the  agricultural 
community.  Although  this  was  initially 
denied,  CBS  ultimately  relented  and 
granted  permission. 

395.  Tne  networks  submitted  data 
comparing  prime  time  preemption  rates 
of  network-owned  stations  versus 
affiliates  for  2001.  That  data  showed 
that  affiliates  preempted  an  average  of 
9.5  hours  of  prime  time  programming 
per  year  compared  with  6.8  hours  per 
year  for  network-owned  stations.  The 
networks  claim  that  this  difference  is 
inconsequential  and  does  not  justify 
retention  of  a  national  ownership  cap. 
Affiliates  assert  that  even  this  hand- 
picked  data  by  networks  confirms  that 
affiliates  preempt  more  than  network- 
owned  stations  and  that  a  national  cap 
is  needed  to  protect  localism. 

396.  Affiliates  seek  to  explain  low 
preemption  rates  by  arguing  that 
networks  have  increasingly  restricted 
preemption  through  their  network- 
affiliate  contracts.  Affiliates  complain 
that  they  are  subject  to  preemption  caps 
involving  financial  penalties  or  loss  of 
affiliation  if  they  exceed  the  number  of 
network-authorized  preemptions,  while 
affiliates'  local  programs  are  often 
"preempted"  by  network  overruns  (e.g., 
network  sports  overrunning  local  news). 
According  to  the  affiliates.  Fox  allows 
only  two  preemptions  per  year,  and 
NBC  allows  only  five  hours  of  prime- 
time  preemptions  per  year.  Affiliates 
that  exceed  their  allowable  preemption 
"basket"  may  be  subject  to  financial 
penalties  or  even  loss  of  affiliation. 
Thus,  while  a  majority  of  affiliates  did 
not  exceed  their  permitted  preemptions, 
affiliates  argue  that  there  are  good 
reasons  for  that  result.  In  addition, 
affiliates  note  that  they  often  maintain  a 
"cushion"  of  unused  preemption  time 
in  case  it  is  needed,  requiring  them  to 
exercise  discretion  in  "spending"  their 
preemption  time  during  the  year  to 
avoid  contractual  financial  penalties 
associated  with  excessive  preemption. 

397.  Discussion.  The  Commission 
finds  that  a  national  television 
ownership  cap  is  necessary  to  promote 
localism.  The  evidence  demonstrates 


both  that  network  affiliates  have 
economic  incentives  more  oriented 
towards  localism  than  do  network- 
owned  stations,  and  that  affiliates  act  on 
those  incentives  in  ways  that  result  in 
networks  delivering  programming  more 
responsive  to  their  local  conmumities 
(in  the  judgment  of  the  affiliate)  than 
they  otherwise  would.  In  order  for 
affiliates  to  continue  to  serve  local 
community  tastes  and  needs  in  this 
way,  a  national  cap  is  needed  to 
preserve  a  body  of  independently- 
owned  affiliates.  The  two  ways  in  which 
affiliates  can  promote  localism  are  by 
collective  negotiation  to  influence  the 
programming  that  the  networks  provide 
and  by  preemption  by  an  individual 
station  owner  to  provide  programming 
better  suited  to  its  community. 

398.  The  record  shows  that  network- 
owned  stations  and  affiliates  have 
different  economic  incentives  regarding 
the  programming  aired  by  local  stations. 
The  Commission  agrees  with  the 
affiliates  that  they  have  an  economic 
incentive  to  target  their  local  audience 
by  offering  programs  suited  to  local 
tastes.  In  so  doing,  affiliates  have  an 
incentive  to  tailor  their  programming 
schedule  to  meet  local  preferences. 
Localism  is  fostered  by  the  affiliates' 
efforts  to  promote  their  own  economic 
interest  of  maximizing  the  value  of  their 
stations  by  offering  programming  that 
local  viewers  will  prefer  to  watch,  even 
if  the  programming  replaces  the 
network's  nationally  scheduled 
programming. 

399.  The  2001  preemption  data 
comparing  network  and  affiliate 
preemption  rates  also  supports  retention 
of  a  national  cap.  The  record  shows  that 
in  2001,  affiliates  preempted  9.5  hours 
per  year  of  prime  time  programming 
versus  6.8  hours  per  year  for  network- 
owned  stations.  "This  data  bolsters  the 
Commission's  conclusion  that  affiliates 
act  on  their  economic  incentives  to 
preempt  network  programming  with 
measurably  greater  frequency  than  do 
network-owned  stations.  Although  the 
Commission  agrees  with  the  networks 
that  the  total  number  of  hours 
preempted  by  both  types  of  station 
owners  in  this  comparison  is  relatively 
small,  these  data  are  for  the  prime  time 
viewing  period,  when  the  vast  majority 
of  television  viewing  occurs.  In  the 
Commission's  view,  the  practical  effect 

■  of  prime  time  preemption  is  far  greater 
than  that  of  preemption  during  other 
dayparts. 

400.  The  Commission  does  not 
believe  that  network-owned  stations 
provide  the  same  localism  value  that 
independently-owned  affiliates  do.  The 
networks  argue  that  they  listen  to  the 
management  of  network-owned  stations 
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as  well  as  t(  the  management  of 
affiliates.  Tl  ley  claim  Uiat  managers  of 
O&Os  partic  ipate  during  the  networks' 
program  de'  elopment  process  and 
provide  moi  e  credible  input  than  the 
managemen  t  of  affiliate  stations.  They 
also  assert  t  lat  affiliates  have  an 
"inherent  e<  onomic  conflict"  with  the 
network  reg  irding  the  distribution  of 
profits,  hav(  no  influence  in  the 
developmer  t  of  new  programs,  and 
leam  of  the  lew  programs  at  the  same 
time  as  do  a  ivertisers. 

401.  The  (Commission  agrees  that 
affiliates  ha'  'e  an  inherent  economic 
conflict  witA  networks.  However,  the 
Commissior  believes  that  affiliates' 
economic  ir  centives  actually  help 
explain  wh)  affiliates  regularly  raise 
programmin  g  concerns  with  networks 
and  why  aff^  liates  preempt  more 
network  pro  jamming,  on  average,  than 
do  network-  swned  stations.  In  the 
Commissior  s  view,  affiliates'  economic 
incentives  ti  i  maximize  local  viewership 
works  to  pre  mote  localism.  In  addition, 
the  network  >'  claim  of  minimal  affiliate 
influence  ov  er  programming  is 
overcome  by  evidence  that  affiliates 
regularly  rai  !e  programming  concerns 
with  networ  cs  and  frequently  succeed 
in  altering  n  Jtwork  programming  in 
ways  that  pi  atect  local  interests.  These 
numerous  ir  stances  of  the  collective 
influence  br  Dught  to  bear  by  affiliates  on 
network  pro  ^ramming  decisions 
represent  a  |  owerful  force  for  the 
protection  o  local  viewing  interests. 
They  represi  nt  empirical  evidence  that 
affiliates  col  ectively  serve-as  an 
important  cc  unterweight  to  network 
programmin  i  decisions  by  influencing 
networks  to  deliver  programming 
responsive  t )  local  tastes.  In  sum,  the 
Commissior  believes  that  this  affiliate/ 
network  dyr  amic  is  beneficial  to 
viewers  and  should  be  preserved.  It 
concludes  tl  at  eliminating  the  cap 
altogether  w  auld  shift  the  balance  of 
power  with  espect  to  programming 
decisions  to  vard  the  national  broadcast 
networks  in  a  way  that  would  disserve 
its  localism  jolicy. 

402.  Appr  jpriate  Level  of  the  Cap. 
The  Commi;  sion  has  found  that  a 
national  tele  vision  ownership  cap 
continues  to  be  necessary  to  promote 
localism  bee  ause  the  record 
demonstrate  5  that  affiliates  affect 
network  pro  ^ramming  in  ways  that 
respond  to  v  iewer  preferences  in 
affiliates'  lo<  al  communities.  In  this 
section,  the  Commission  examines  the 
specific  effei  :ts  of  the  current  35%  cap 
and  whethei  this  particular  level 
achieves  its  ocalism  objectives. 

403.  Preei  iptions.  Affiliates  argue  that 
the  network  i  have  limited  their  ability 
to  preempt  i  etwork  programming  in 


order  to  provide  programming  more 
geared  to  local  needs  and  interests,  and 
that  these  limits  have  become  more 
formidable  as  the  networks  have 
extended  their  ownership  of  stations. 
Affiliates  argue  that  an  increase  in  the 
national  cap  reduces  affiliates'  ability  to 
resist  network  pressure  not  to  preempt. 
The  affiliates  point  to  a  decline  in 
affiliate  preemptions  following  the  1996 
increase  in  the  cap  from  25%  to  35%. 
The  affiliates'  submission  indicates  that, 
with  respect  to  all  dayparts  (as  opposed 
to  prime  time-only),  affiliates 
preempted,  on  average,  48  hours  per 
year  between  1991  to  1995  and  36  hours 
per  year  between  1996  to  2001.  It  also 
shows  that,  in  the  year  1995,  the  year 
before  the  cap  was  increased  to  35%, 
there  were,  on  average,  46  hours  of 
progranuning  preempted,  but  by  the 
year  2001  the  average  had  declined  to 
33  hours. 

404.  The  networks  offer  two  responses 
to  the  affiliates'  data.  First,  the  networks 
submit  preemption  data  that,  according 
to  the  networks,  shows  that  the  35%  cap 
has  no  effect  on  bargaining  power 
between  networks  and  affiliates.  The 
networks  contend  that  if  higher  levels  of 
network  station  ownership  actually 
increased  networks'  leverage  over  their 
affiliates,  affiliates  of  the  largest  network 
station  owners  would  be  expected  to 
preempt  less  (because  of  their 
diminished  bargaining  power)  than 
affiliates  of  a  network  that  had 
significantly  less  station  ownership.  The 
networks'  data  shows  that  affiliates  of 
the  largest  network-owners  (CBS  and 
Fox,  at  39%  and  38%  national  reach 
respectively)  preempt  to  an  equal  or 
greater  extent  than  do  affiliates  of  ABC, 
with  a  national  reach  of  23%.  The 
networks  assert  that  this  data  proves 
that  the  35%  cap  has  no  effect  on 
bargaining  leverage  between  networks 
and  affiliates. ^^ 

405.  Second,  the  networks  argue  that 
affiliate  preemptions  often  are  not  for 
programming  that  is  of  greater  public 
interest,  but  for  syndicated  programs. 


asin  a  motion  filed  May  28.  2003,  NAB/NASA 
asked  the  Commission  to  disregard  certain  portions 
of  network  submissions  concerning  preemption  and 
local  news  quantity  because  the  networks  have  not 
provided  the  data  underlying  those  submissions. 
Alternatively,  NAB/NASA  asked  the  Commission  to 
infer  that  the  underlying  data  would  not  favor  the 
networks'  positions  on  preemption  and  news 
quantity  of  O&O  versus.affiliale  stations.  The 
portions  of  the  network  filings  the  Commission  is 
asked  to  disregard  include,  inter  alia,  EI  Study  G 
and  Disney  Exhibit  G,  relating  to  preemptions,  and 
EI  Study  H,  relating  to  local  news  quantity.  Fox 
opposed  the  motion  on  May  29.  2003.  The 
Commission  will  afford  the  record  evidence  the 
appropriate  weight  in  light  of  all  circumstances, 
including  the  extent  to  which  it  believes  the 
underlying  data  is  necessary  to  make  an  informed 
decision  about  the  showing. 


The  data  Disney  submits  suggests  that 
more  affiliates  preempted  ABC 
programming  in  favor  of  syndicated 
programming  than  for  local  specials.  In 
addition,  Disney  states  that  very  few 
half  hours  of  affiliate  prime-time 
preemptions  were  for  news,  political,  or 
public  affairs  programming.  Disney's 
data,  however,  is  countered  by  the 
affiliates'  survey  of  affiliated  stations,  in 
which  respondents  reported  preempting 
network  progranuning  for:  local 
breaking  news  (83%  of  respondents); 
local  news  (71%  of  respondents);  local 
emergencies  (70%  of  respondents);  local 
political  programming  (74%  of 
respondents);  local  sports  (75%  of 
respondents);  religious  programming 
(47%  of  respondents);  "other" 
progranmiing  (e.g.,  parades,  telethons, 
syndicated  programming,  movies)  (34% 
of  respondents). 

406.  Apart  from  contractual 
restrictions,  a  majority  of  affiliates 
responding  to  an  affiliate  survey — 
68% — report  that  they  have 
"experienced  pressure  fi-om  [their] 
network  to  not  preempt  programming." 
The  record  provides  several  instances  of 
increased  network  resistance  when 
affiliates  attempted  to  air  programs 
deemed  to  be  of  greater  local  interest 
than  the  network  programming.  For 
example,  Belo's  ABC  affiliate  in  Dallas, 
the  headquarters  of  American  Airlines 
failed  to  get  the  network's  permission  to 
preempt  the  November  12,  2001, 
Monday  Night  Football  halftime  show 
for  local  news  updates  on  the  American 

•  Airlines  jet  crash  in  New  York  that 
morning. 

407.  Discussion.  Although  the 
Commission  has  concluded  that  a 
national  cap  is  needed  to  balance  power 
between  networks  and  affiliates,  the 
record  suggests  that  maintaining  the  cap 
at  35%  is  not  necessary  to  preserve  the 
balance  of  bargaining  power  between 
networks  and  affiliates.  In  reaching  this 
conclusion,  the  Commission  relies 
principally  on  the  evidence  showing 
that  the  largest  network  station  owners 
possess  no  greater  bargaining  power — aS 
measured  by  prime  time  preemptions — 
than  the  smallest  network  station 
owner.  This  evidence  is  persuasive 
because  it  directly  compares  the  extent 
to  which  different  levels  of  network 
ownership  of  stations  actually  affect  the 
level  of  preemption  by  those  networks' 
affiliates.  Implicit  in  this  analysis  is  an 
assumption  that  that  data,  although  not 
a  perfect  proxy,  is  a  reliable  indicator  of 
relative  bargaining  power  between 
networks  and  affiliates.  Preemption  of 
network  programming  by  an  affiliate  has 
negative  consequences  to  the  network, 
and  networks  by  all  accounts  seek  to 
avoid  preemption  by  affiliates.  So  the 
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ability  of  an  affiliate  to  preempt  in  the 
face  of  networks'  incentives  to  prevent 
preemption  appears  to  be  a  reasonable 
measure  of  relative  bargaining  power 
between  networks  and  affiliates. 

408.  The  Commission  is  not 
persuaded  by  the  affiliates'  argument 
that  the  35%  cap  is  needed  to  protect 
localism  because  the  most  recent 
national  cap  increase  resulted  in  fewer 
affiliate  preemptions.  The  principal 
deficiency  in  this  argmnent  is  that  it 
does  not  control  for  other  plausible 
causes  of  the  decline  in  affiliate 
preemptions.  Although  the  affiliates 
suggest  that  the  1996  increase  in  the 
national  cap  reduced  affiliates' 
bargaining  power,  the  affiliates 
themselves  identify  other  factors 
occurring  in  the  same  timeframe  as  the 
national  cap  increase  that  they  claim 
have  further  eroded  affiliate  bargaining 
power.  The  affiliates  assert  that  the 
Commission's  repeal  of  its  financial 
interest  and  syndication  rules  in  the 
early  1990s  gave  networks  an  additional 
financial  incentive  (in  addition  to  their 
incentive  to  avoid  preemption  to 
maximize  advertising  rates)  to 
discourage  affiliate  preemption.  The 
affiliates  contend  that  vertical 
integration,  including  program 
ownership  and  syndication  by  broadcast 
networks  and  the  trend  toward 
"repurposing"  of  network  programming 
on  affiliated  non-broadcast  chaimels 
have  helped  increase  the  networks' 
leverage  over  affiliates.  To  the  extent 
these  additional  factors  actually 
enhance  network  bargaining  leverage, 
they  undercut  the  affiliates'  argument 
that  it  was  specifically  the  1996  increase 
in  the  national  cap  that  caused  affiliates 
to  reduce  their  preemption  of  network 
programming. 

409.  A  more  accurate  assessment  of 
the  impact  of  the  1996  national  cap 
increase  on  network-affiliate  bargaining 
leverage  could  be  made  if  affiliate 
preemption  rates  from  1991  through 
2001  could  be  compared  to  the 
preemption  rates  of  network-owned 
stations  during  that  same  period.  If 
preemption  rates  on  network-owned 
stations  were  similar  to  affiliate 
preemption  rates  over  that  same  period, 
there  might  be  shown  a  more  certain — 
and  completely  different — explanation 
for  the  decline.  Networks  might  well 
have  persuaded  the  Commission  that 
the  uniform  decline  in  preemptions  by 
O&Os  and  affiliates  was  caused  by  some 
plausible  reason  unrelated  to  the  change 
in  the  national  cap.  On  the  other  hand, 
if  the  data  had  shovkm  preemption  rates 
on  network-owned  stations  remaining 
steady  while  affiliate  preemptions 
declined  sharply  after  1996.  then  the 
affiliates'  explanation  for  the  decline 


(i.e.  increase  in  the  national  cap)  would 
carry  more  weight. 

410.  The  foregoing  analysis  of 
preemption  data  excludes  consideration 
of  the  content  of  the  programming 
substituted  by  the  local  station  for  the 
network  programming.  Other  than  its 
interest  in  promoting  market  structures 
that  encotu"age  local  news  production, 
the  Commission  seeks  to  avoid  resting 
broadcast  ownership  policies  on 
subjective  judgments  about  the  public 
policy  value  of  different  types  of  locally- 
substituted  programming.  "The 
Commission  agrees  with  the  affiliates 
that  it  is  enough,  for  purposes  of 
assessing  stations'  responsiveness  to 
local  communities,  that  they  preempted 
network  programming.  The  judgment  of 
when  to  preempt  and  what  to  substitute 
are  uniquely  within  the  judgment — and 
responsibility — of  the  station. 

411.  Thus,  the  Commission  reaffirms 
its  conclusion,  in  the  1998  Biennial 
Review  Report,  that  independently- 
owmed  affiliates  play  a  valuable  role  by 
"counterbalancing"  the  networks' 
economic  incentive  to  broadcast  their 
own  programming  "because  they  have 
the  right  *  *  *  to  air  instead" 
programming  more  responsive  to  local 
concerns.  But,  the  evidence  suggests 
that  the  current  limit  of  35%  is  overly 
restrictive  and  that  the  cap  may  safely 
be  raised  and  the  benefits  of  wider 
network  station  ownership  achieved 
without  disturbing  either  this  balance  or 
affiliates'  ability  to  preempt  network 
programming. 

412.  Other  Effects  of  the  Current  35% 
Cap.  The  Commission,  thus  far  in  the 
R&O,  examined  two  measures  of 
localism — collective  affiliate  influence 
on  network  programming  and  specific 
preemption  levels  by  affiliates  versus 
network-owned  stations.  In  this  section 
it  considers  a  third  measure — the  effect 
of  the  national  cap  on  the  quantity  and 
quality  of  local  news  and  public  affairs 
programming.  The  Commission 
examines  this  area  because  local  news 
and  public  affeiirs  programming  can  play 
an  important  role  in  citizen 
participation  in  local  and  state 
government  affairs.  Thus  it  seeks  market 
structures  among  broadcasters  that 
encourage  stations  to  produce  local 
news  and  public  affairs  programming 
and  thereby  contribute  to  an  informed 
citizenry. 

413.  In  its  1984  decision,  the 
Commission  compared  the  quality  and 
diversity  of  programming  by  stations 
ov\med  by  group  owners — ^both  network 
and  non-network  owners — with  that  of 
singly  owned  stations.  It  concluded  that 
there  was  no  evidence  that  group 
owners  provided  less  or  lower  quality 
news  and  public  affairs  programming 


than  single  owners.  The  Fox  court 
criticized  the  Commission  for  failing  to 
explain  in  the  1998  Biennial  Review 
fleport  why  it  departed  from  this  .■ 
conclusion.  With  the  decline  in  the 
number  of  individually  owned  stations, 
an  increase  has  occurred  in  the  number 
of  stations  sharing  common  ownership. 
The  Commission  sought  in  this  biennial 
review  to  understand  whether  the 
national  TV  ownership  rule,  by 
preserving  a  class  of  affiliates,  affects 
localism  by  comparing  the  local  news 
and  public  affairs  programming  of 
network  owned  and  operated  stations  to 
that  of  non-network  owned  affiliates.  It 
discusses  the  evidence  and  its 
conclusions  in  this  summary. 

414.  Quantity  of  local  news  and  ' 
public  affairs  programming.  In  the 
NPRM,  the  Conunission  requested 
evidence  regarding  any  clear 
relationship  between  the  ownership  of 
stations  and  the  quantity  and  quality  of 
local  news  and  public  affairs 
programming  produced  by  those 
stations.  A  study  conducted  by 
Commission  staff,  MOWG  Study  No.  7. 
concluded  that  network-owned  stations 
produced  more  local  news  and  public 
affairs  programming  than  affiliates  and 
received  local  news  excellence  awards 
more  frequently  than  affiliates. 
Responding  to  that  study,  the  affiliates 
submitted  a  study  indicating  that  many 
of  the  results  of  MOWG  Study  No.  7 
changed  when  data  pertaining  to 
stations  belonging  to  Fox  were  not  used. 
Another  study,  submitted  by  Dr. 
Michael  Baumann  of  Economists  Inc., 
demonstrates  that  no  defensible  reason 
exists  for  deleting  the  Fox  station  data. 
Dr.  Baumann's  study  provides  analysis 
purporting  to  demonstrate  that  network- 
owned  stations,  on  average,  produce 
more  local  news  than  do  affiliates  across 
all-sized  markets,  with  an  even  greater 
difference  in  the  amount  of  news  offered 
by  network-owned  stations  in  smaller 
markets. 

415.  The  results  of  MOWG  Study  No. 
7  show  that  network-owned  stations  air 
23%  more  local  news  and  public  affairs 
programming  per  week  than  affiliates 
(22.8  hours  versus  18.5  hours).  Only 
MOWG  Study  No.  7  examined 
newspaper-owned  affiliates  separately 
from  the  other  affiliates.  It  showed  that, 
on  average.  newspaper-owTied  affiliates 
provided  more  hours  per  week  of  local 
news  and  public  affairs  (about  22  hours) 
than  did  the  other  affiliates 
(approximately  15  hours).  The  study 
also  showed  that  network  O&Os 
provided  the  most  local  news  of  all 
(almost  23  hours). 

416.  In  response  to  MOWG  Study  No. 
7,  the  affiliates  conducted  a  study  that 
revealed  no  statistically  significant 
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period  tested.  However,  with  respect  to 
the  receipt  of  RTNDA  awards  for  news 
excellence,  network-owned  stations 
received  those  awards  at  a  rate  of  126% 
of  the  national  average  and  affiliates 
received  them  at  96%  of  the  national 
average.  The  study  found,  with  respect 
to  the  DuPont  awards,  network-owned 
stations  received  awards  at  337%  of  the 
national  average,  while  affiliates 
received  awards  at  77%  of  the  national 
average. 

420.  The  results  of  a  second  study, 
however,  indicate  that  quality 
differences  between  network^owned 
stations  and  affiliates  are  virtually 
nonexistent.  In  comparing  the  record  of 
network-owned  stations  and  affiliates' 
news  operations,  a  study  by  Economists 
Inc.  on  behalf  of  the  networks  focused 
on  the  RTNDA  awards,  one  of  the 
awards  used  in  MeWG  Study  No.  7.  It 
reasoned  that,  because  a  larger  number 
of  RTNDA  awards  are  given  out  each 
year,  they  are  more  likely  to  offer  a 
better  measure  of  news  quality  than  the 
DuPont  awards.  The  study  examined  the 
RTNDA  awards  from  two  perspectives, 
first  analyzing  the  awards  bestowed  in 
the  top  10  markets,  and  then  the  top  50 
markets.  The  study  concludes  that,  in 
either  setting,  "there  is  no  discernible 
difference  between  network-owned 
stations  and  affiliates  with  respect  to 
RTNDA  awards."  Neither  this  study  nor 
MOWG  Study  No.  7  suggests  that 
affiliates  provide  higher  quality  local 
news  and  public  affairs  programming 
than  network-owned  stations.  Thus,  the 
studies  provide  evidence  that  a  national 
limit  of  35%  is  not  necessary  to  preserve 
a  class  of  affiliates  in  order  to  maintain 
high  quality  local  news  and  public 
programming. 

421.  One  commenter  argues  that  the 
number  of  awards  received  by  stations 
is  not  a  reliable  measure  of  quality 
because  the  awards  are  not  equally 
available  to  both  network  stations  and 
affiliates.  It  argues  that  stations  must 
apply  for  awards  and  pay  entry  fees  to 
be  considered.  Moreover,  it  argues, 
networks  generally  have  promotion  and 
publicity  departments  that  handle 
award  entries,  while  local  stations  do 
not.  While  the  Commission  agrees  that 
factors  unrelated  to  quality 
progranmiing  can  affect  the  number  of 
awards  received,  there  is  no  evidence 
that  these  factors  had  any  measurable 
effect  on  the  conclusion  that  network- 
owned  stations'  news  programming  is  at 
least  equivalent  in  quality  to  that  of 
affiliates. 

422.  A  third  study  finds  that  smaller 
station  groups  tend  to  produce  higher 
quality  newscasts  than  larger  groups.  In 
that  study,  affiliates  generally  had 
higher  quality  scores  than  network- 


owned  stations.  Sixteen  percent  of 
affiliate  stations  earned  "A's"  in 
programming  quality  versus  11%  of 
network-owned  stations.  According  to 
the  study's  survey  results,  affiliates 
generally  demonstrate  somewhat  more 
enterprise,  cite  more  sources,  tend  to  be 
more  local,  and  are  more  likely  to  air 
stories  that  affect  the  community. 
Network-owned  stations,  on  the  other 
hand,  are  more  likely  to  air  national 
stories  with  no  local  connection, 
although  they  tend  to  air  more  points  of 
view  and  score  better  in  finding  the 
larger  implications  of  a  story.  The  study 
also  shows  that  only  22%  of  stations 
owned  by  the  25  largest  group  owners 
earned  "A"  grades  for  quality,  compared 
with  48%  of  midsize  and  small  groups. 
It  acknowledges,  however,  that  ratings 
for  local  news  programming  are  growing 
more  rapidly  at  larger  group-owned 
stations  than  at  smaller  ones.  Results  of 
this  study  suggest  that  being  a  network- 
owned  station  does  not  "improve  the 
kind  of  local  news  that  citizens  see." 

423.  A  critique  prepared  by 
Economists  Inc.  asserts  that  the 
principal  findings  of  this  third  study  are 
statistically  insignificant.  In  addition, 
they  contend  the  study  relies  on 
subjective  measures  of  newscast  quality, 
and  does  not  account  for  other  factors 
affecting  news  quality,  such  as 
geographic  differences.  In  the  critique. 
Economists  Inc.  states  that  the 
underlying  data  will  not  be  available  for 
analysis  and  review  within  the  time 
frame  of  this  proceeding;  thus  only 
limited  information  is  available  for  use 
in  determining  the  validity  of  the 
study's  results.  The  authors  of  this  third 
study  respond  that  the  point  of  its 
survey  was  to  identify  patterns  and 
trends  in  news  quality.  It  asserts  that  it 
was  not  trying  to  prove  a  particular 
theory  of  cause  and  effect  with  its 
research,  and  states  it  has  no  financial 
stake  in  the  outcome.  Whether  or  not 
the  study  is  unbiased,  its  results  appear 
statistically  insignificant,  the  underlying 
data  have  not  been  made  available,  and 
therefore  it  cannot  be  considered 
reliable  or  convincing  evidence. 

424.  The  affiliates  argue,  however, 
that  localism  caimot  be  limited  to  local 
news  and  public  affairs;  rather,  it  is  a 
rich  mix  of  programming,  and  that  the 
Commission  itself  has  previously 
identified  other  elements,  such  as 
opportunities  for  local  self-expression, 
development  and  use  of  local  talent, 
weather  and  market  reports,  and  sports 
and  entertainment  programming  as 
necessary  and  desirable  in  serving  the 
broadcast  needs  and  interests  of  local 
communities.  As  the  Commission  said 
in  the  NPRM,  stations  may  fulfill  their 
obligation  to  serve  the  needs  and 
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interests  of  their  communities  by 
presenting  local  news  and  public  affairs 
programming  and  by  selecting  other 
progranuning  based  on  the  particular 
needs  and  interests  of  the  station's 
community.  Thus,  the  Commission 
acknowledges  that  other  kinds  of 
programming  are  important  in  serving 
local  needs.  However,  the  Commission 
must  rely  on  the  data  in  the  record, 
which  focuses  on  two  aspects  of 
localism — program  selection  decisions 
by  affiliates  (preemption/collective 
negotiation)  and  the  quality  and 
quantity  of  local  news  and  public  affairs 
progranuning.  From  the  data,  it 
concludes  that  network-owned  stations 
provide  local  news  and  public  affairs 
programming  that  is  at  least  equal,  and 
may  be  superior,  to  that  of  affiliates. 

425.  Discussion.  The  Commission 
concludes  that  the  national  cap  is  not 
necessary  to  encourage  local  stations  to 
air  local  news  and  public  affairs 
programming.  The  record  actually 
suggests  that  the  national  cap 
diminishes  localism  by  restraining  the 
most  effective  purveyors  of  local  news 
from  using  their  resources  in  additional 
markets.  The  studies  in  the  record  show 
that  network-owmed  stations  air,  on 
average,  more  local  news  and  public 
affairs  progranuning  than  affiliates 
overall.  MOWG  Study  No.  7  found  that 
network-owned  stations  aired  4.3  hours 
more  local  news  per  week  than  did 
affiliates.  The  Baumann  study 
concluded  that  the  differential  was  6.4 
hoiu-s  per  week.  The  principal  objection 
to  the  findings  of  these  two  studies  was 
the  affiliates'  criticism  that  exclusion  of 
the  Fox  stations  from  those  two  studies 
would  nullify  the  differential  between 
the  two  groups  of  stations.  The 
Commission  agrees  with  the  networks 
that  no  valid  reason  exists  for  excluding 
the  Fox  stations. 

426.  The  record  also  shows  that  local 
news  on  network-owned  stations 
appears  to  be  of  higher  quality  than 
news  on  affiliate  stations.  MOWG  Study 
No.  7  found  that  network-owned 
stations  received  local  news  excellence 
awards  at  a  significantly  higher  rate 
than  did  affiliates.  Fof  the  DuPont 

"  awards,  networks  received  337%  of  the 
national  average  compared  with  77%  for 
affiliates.  For  the  RTNDA  awards, 
networks  received  126%  to  affiliates' 
96%.  (A  score  of  100%  for  a  station 
group  would  indicate  that  the  stations 
in  that  group  won  precisely  the  number 
of  awards  that  would  be  expected  given 
the  number  of  stations  in  that  group 
relative  to  the  total  number  of  stations 
in  the  U.S.).  The  Commission  disagrees 
with  commenters  that  smaller  group 
owners  tend  to  produce  higher  quality 
local  news.  It  agrees  with  the  networks 


that  the  study's  findings  are  statistically 
insignificant.  In  other  words,  according 
to  widely-accepted  scientific  standards, 
there  is  an  imacceptably  large  risk  that 
the  findings  are  attributable  to  random 
noise  in  the  data.  The  study  reports  the 
differences  in  percentages  of  newscasts 
that  received  a  particular  grade,  but  falls 
to  provide  any  statistical  testing  on 
these  results.  The  networks  conducted 
these  statistical  tests  and  determined 
that  the  differences  in  news  quality 
were  not  large  enough  to  conclude  that 
the  probability  of  a  newscast  getting  a 
particular  grade  was  dependent  on  the 
ownership  group  that  aired  the 
newscast.  In  sum,  the  record  shows  that 
the  national  cap  is  not  necessary  to 
promote  high  quality,  or  relatively  larger 
amounts  of,  local  news  programming. 
The  record  suggests  the  opposite — that 
the  current  cap  prevents  networks  from 
acquiring  more  stations  and  providing 
enhanced  local  news  operations. 

427.  Modification  of  the  National 
Television  Ownership  Rule.  The 
Commission  has  concluded  that  an 
audience  reach  cap  of  35%  is  not 
necessary  to  promote  diversity  or 
competition  in  any  relevant  market.  It  is 
persuaded,  however,  that  a  national  cap 
at  some  level  is  needed  to  promote 
localism  by  preserving  the  balance  of 
power  between  networks  and  affiliates. 
The  Commission  found  that  affiliates' 
incentives  are  more  attimed  to  their 
local  communities  than  are  those  of 
networks,  which  seek  to  assure  that  the 
largest  audiences  possible  are  watching 
their  programming  at  the  same  time.  It 
concludes  from  the  record  that 
preserving  a  balance  of  power  between 
a  network  and  its  affiliates  promotes 
localism,  and  accordingly,  it  will 
continue  to  restrict  the  national 
audience  reach  of  station  owners. 

428.  Given  the  benefits  to  innovation 
that  derive  from  having  a  number  of 
separately-owned  station  groups,  the 
Commission  believes  the  national 
ownership  cap  should  continue  to  apply 
to  all  station  owners,  including  those 
that  are  not  networks.  The  record  shows 
that  there  have  been  a  number  of 
instances  where  having  a  variety  of 
owners  has  led  to  iimovative 
progranuning  formats  and  technical 
advances,  and  the  Commission  believes 
that  applying  the  national  ownership 
cap  to  all  station  owners  will  continue 
to  spiu  iimovation,  which  the 
Commission  believes  will  be 
particularly  valuable  in  transitioning  to 
digital  television.  In  addition,  applying 
the  cap  to  all  station  owmers  adheres  to 
our  longstanding  policy  of  refusing  to 
differentiate  among  different  categories 
of  station  owners  for  purposes  of  the 
national  TV  ownership  rule. 


429.  The  next  task  is  to  determine 
what  the  ownership  limit  should  be.  As 
the  court  in  Sinclair  recognized,  the 
Conunission  has  wide  discretion  when 
drawing  administrative  lines.  Having 
found  that  35%  is  too  low  and  100%  (or 
no  limit)  is  too  high,  after  considering 
the  evidence  in  the  record,  the 
Commission  applies  its  discretion  and 
raises  the  national  ownership  cap  to 
45%.  This  modification.  fundamentaUy, 
is  a  line-drawing  exercise  in  which  it 
attempts  to  balance  the  benefits  of  a 
television  owmership  cap  against  the 
factors  favoring  an  incremental  increase. 
Finding  a  point  between  35%  and  100% 
is  a  matter  of  judgment  falling  within 
the  particular  expertise  of  the 
Commission 

430.  The  Commission  has  decided  to 
modify  the  national  cap  by  raising  it  10 
percentage  points  for  three  primary 
reasons.  First,  while  affiliates  argue  that 
it  is  necessary  to  preserve  a  balance  of 
power  between  networks  and  affiliates 
so  that  affiliates  can  maintain  adequate 
preemption  rights,  it  is  evident  that 
networks  can  exceed  a  nationwide 
audience  reach  of  35%  without  harming 
affiliates'  abilities  to  preempt  network 
programming.  Affiliates  of  networks 
with  a  national  reach  of  greater  than 
35%  seem  to  have  no  less  bargaining 
power  than  affiliates  of  netv/orks  with 
less  than  35%  national  reach.  In 
accordance  with  section  202(h), 
therefore,  the  cap  must  be  modified 
upward.  The  record  does  not, 
unfortunately,  help  to  identify  with  any 
precision  the  point  at  which  a  network 
audience  reach  would  be  so  large  that 
affiliate  bargaining  power  would  he 
substantially  imdermined.  Given  that 
the  Coimnission  is  interested  in  finding 
a  point  at  which  the  balance  of  power 
between  networks  and  affiliates  is 
roughly  equal,  however,  it  believes  that 
a  national  audience  reach  cap  of 
approximately  half  of  all  homes  would 
be  appropriate. 

431.  Second,  the  Commission  is 
mindful  of  the  predictive  nature  of  this 
line-drawing  exercise,  and  has  some 
concern  about  allowing  significant  new 
aggregation  of  network  power  absent 
more  compelling  evidence  regarding  the 
possible  effects  of  that  aggregation  above 
current  limits.  Accordingly,  and  in  light 
of  the  fact  that  Congress  raised  the 
ownership  cap  by  ten  percentage  points 
in  1996.  fit)m  25%  to  35%,  the 
Commission  is  inclined  to  take  a 
similarly  incremental  approach  and 
increase  the  cap  by  an  additional  10 
percentage  points.  Although  a  cap  of 
45%  does  not  equate  to  a  precisely 
equal  degree  of  national  reach  for 
networks  and  their  affiliates,  a  45% 
limit  ensm-es  that  networks  will  not 
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obtain  a  greate  r  national  audience  reach 
than  their  affil  iates  collectively  will 
have. 

432.  Finally  the  Commission  believes 
that  the  cap  sh  ould  accommodate  all 
existing  broadi  :ast  combinations  and 
permit  some  ai  Iditional  room  for 
growth.  A  45"/(  cap  will  allow  some,  but 
not  unconstrai  led,  growth  for  each  of 
the  top  four  ne  twork  owners.  Under  the 
current  rule,  A  3C  owns  ten  stations 


reaching  23.6 
audience;  CBS 


)  of  the  national 
owns  39  stations 


reaching  39%  )f  the  national  audience 
(these  stations  include  the  CBS  as  well 
as  the  UPN  ow  led  and  operated 
stations,  including  3  satellite  stations); 
Fox  owns  37  si  ations  reaching  37.8%  of 
the  national  au  dience  (includes  two 
satellite  statior  s);  and  NBC  owns  29 
stations  reachi  ig  33.6%  of  the  national 
television  audi  snce  (these  stations 
include  the  NE  C  as  well  as  the 
Teleraundo  ow  ned  and  operated 
stations,  as  we  1  as  a  station  located  in 
Puerto  Rico).  T  lere  are  currently  1,340 
commercial  tel  jvision  stations  licensed 
by  the  Commis  sion.  The  percentage  of 
these  televisioi  stations  owned  by  each 
of  these  netwoi  ks  is  as  follows:  ABC 
owns  less  than  1  % ;  CBS  owns 
approximately  3%;  Fox  owns 
approximately  3%;  and  NBC  owns 
approximately  2%. 

433.  Broadcast  networks  have  lost 
market  share  ir  recent  years  to  cable 
and  DBS.  and  a  llowing  them  to  achieve 
better  economi  !s  of  scale  and  scope  may 
help  them  rem<  in  competitive  in  the 
marketplace.  Fi  irther,  given  the  rise  in 
programming  c  3sts  and  increasing 
competition  frc  m  non-broadcast 
national  media  the  economies  of  scale 
and  scope  mad  j  possible  by  network 
expansion  of  st  »tion  ownership  will 
contribute  to  th  b  preservation  of  over- 
the-air  televisic  n  by  deterring  the 
migration  of  ex  tensive  programming, 
such  as  sports  |  rogramming,  to  cable 
networks.  Accc  rdingly,  the  Commission 
modifies  the  na  tional  audience  reach 
rule  to  impose  ; .  45%  cap. 

434.  Althoug  1  the  Commission 
affirms  the  find  ing  in  the  1984  Multiple 
Ownership  Rep  jrt  and  Order  that 
increased  netw  »rk  ownership  of  stations 
will  not  harm  e  ther  competition  or 
diversity,  the  C  )mmission's  decision  to 
retain  a  nationa   ownership  cap  is  a 
departure  from  its  conclusion  in  1984 
that  the  nationa  I  TV  ownership  rule 
should  be  repea  led.  In  1984,  the 

■  Commission  ga  'e  very  limited 
consideration  t(  the  potential  effects  of 
the  cap  on  loca  ism.  That  attention  was 
devoted  to  the  c  uality  and  quantity  of 
news  and  publi ;  affairs  programming  on 
group-owned  v(  rsus  individually- 
owned  stations.  In  this  R&O,  bv 


contrast,  the  Commission  expanded  its 
"localism"  measures  to  include  the 
important  consideration  of  program 
selection  by  local  stations.  The  1984 
decision  did  not  address  the  balance  of 
power  between  networks  and  affiliates 
and  how  that  affects  program  selection. 
It  is  this  factor  that  is  the  central  factor 
in  our  decision  to  retain  a  national  cap. 

435.  UHF  Discount.  In  the  NPRM,  the 
Commission  invited  comment  on  the 
relevance  and  continued  efficacy  of  the 
50%  UHF  discount,  which  is  intended 
to  recognize  the  deficiencies  in  over-the- 
air  UHF  reception  in  comparison  to 
VHF  reception.  The  NPRM  explained 
that  the  discount  was  enacted  because 
UHF  stations  were  competitively 
disadvantaged  by  weaker  signals  and 
smaller  household  reach  than  VHF 
stations.  In  light  of  greater  carriage  of 
UHF  stations  on  MVPDs  since 
enactment  of  the  UHF  discount  in  1985, 
the  Commission  sought  comment  on  the 
continued  need  for  the  UHF  discount. 

436.  The  Commission  concludes  that 
the  UHF  discount  continues  to  be 
necessary  to  promote  entry  and 
competition  among  broadcast  networks. 
VHF  signals  typically  reach  between  72 
and  76  miles,  while  UHF  signals  reach 
approximately  44  miles.  This  signal 
disparity  results  in  a  significantly 
smaller  household  reach  of  UHF  signals 
compared  with  VHF  signals.  Fox,  NBC 
and  Viacom  submitted  data  showing 
that,  in  markets  where  thev  own  both  a 
UHF  and  a  VHF  station,  the  UHF  station 
reaches  between  56%  and  61%  of  the 
service  area  of  their  VHF  stations. 
Similarly.  Paxson  Communications 
states  that  in  eight  cities  where  it  owns 
UHF  stations,  its  stations  reach  between 
35.7%  and  78.2%  of  the  homes  reached 
by  VHF  stations  in  those  markets. 

437.  This  diminished  UHF  signal  area 
coverage  affects  UHF  stations'  ability  to 
compete  with  VHF  stations  in  two  ways. 
First,  although  cable  and  DBS  operators 
serve  86%  of  U.S.  households,  the 
Commission  recently  determined  that 
roughly  30%  of  television  sets  are  not 
connected  to  MVPD  service  and  receive 
exclusively  over-the-air  broadcast 
stations.  UHF  stations  reach  far  fewer  of 
these  broadcast-only  viewers  as  VHF 
stations.  Second,  weaker  UHF  signals 
make  it  more  difficult  for  a  UHF  station 
to  qualify  for  cable  and  DBS  carriage. 
Commission  regulations  require  a  local 
television  station  to  place  a  Grade  B 
signal  over  the  cable  or  DBS  headend  in 
order  to  qualify  for  carriage. 
Alternatively,  if  a  station  does  not  place 
a  Grade  B  signal  over  the  headend,  it 
may  pay  for  an  alternative  method  of 
dehvering  its  signal  to  the  headend, 
such  as  a  fiber  optic  connection.  Non- 
carriage  on  a  cable  system  will,  as  a 


practical  matter,  make  the  UHF  station 
unavailable  to  homes  in  the  MVPD's 
service  area. 

438.  In  addition  to  diminished  signal 
coverage,  UHF  stations  require  between 
1.5  and  3  times  greater  electricity  costs 
to  operate  than  VHF  stations.  UHF 
stations  also  require  more  expensive 
transmitters  than  VHF  stations.  These 
factors,  along  with  the  signal  coverage 
disparity,  appear  to  diminish  the  ability 
of  UHF  stations  to  compete  in  the 
delivered  video  programming  market. 
According  to  a  1997  study  provided  by 
Paxson  Communications,  VHF  affiliates 
of  the  top  four  broadcast  networks  had 
approximately  50%  higher  ratings  than 
UHF  affiliates  of  the  top  four  networks. 
Paxson  then  replicated  this  study  with 
2002  ratings  information  and 
determined  that  the  ratings  disparity 
between  UHF  and  VHF  stations  had 
actually  /ncreasec/ between  1997  and 
2002.  Paxson 's  filing  shows  that,  in 
November  of  2002,  network-affiliated 
VHF  stations  received  approximately 
57%  higher  ratings  than  network- 
affiliated  UHF  stations,  compared  with 
50%  in  1997.  Thus,  even  after 
controlling  for  factors  such  as 
programming  and  market  size,  UHF 
stations  continue  to  experience  a 
competitive  handicap  compared  with 
VHF  stations.  This  disparity  translates 
into  reduced  advertising  revenues  for 
UHF  stations.  Thus,  the  Commission 
does  not  believe  that  the  UHF  handicap 
has  largely  been  eliminated  by  greater 
cable  and  DBS  carriage  of  UHF  signals. 

439.  In  addition  to  strengthening 
competition  between  UHF  and  VHF 
stations,  the  UHF  discount  promotes 
entry  by  new  broadcast  networks. 
Paxson  asserts  that  UHF  discount 
enhanced  its  ability  to  launch  a  new 
broadcast  network  because  it  could  own 
more  UHF  stations  than  VHF  stations. 
Paxson  states  that. the  additional 
ownership  of  stations  permitted  by  the 
UHF  discount  provides  a  significant 
financial  incentive  for  new  networks  to 
enter  and  compete  with  established 
networks.  This  is  because  ownership  of 
stations,  as  opposed  to  affiliation  with 
separately-owned  stations,  enables  a 
network  such  as  Paxson  s  to  earn  both 
national  and  local  advertising  revenues. 
Univision  Communications  also  states 
that  the  UHF  discount  has  enabled  it  to 
enter  the  market  with  programming 
tailored  to  Hispanic  audiences. 
Univision  explains  that  its  entry  as  a 
broadcast  network  is  particularly 
beneficial  to  Hispanic  audiences 
because  they  rely  disproportionately  on 
over-the-air  broadcast  channels. 

440.  Finally,  the  Commission 
observes  that  the  established  broadcast 
networks  generally  have  not  sought  to 
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take  advantage  of  the  UHF  discount  to 
gain  greater  national  reach  through  local 
stations.  The  four  most  established 
broadcast  networks  collectively  owm  67 
stations,  12  of  which  are  UHF  stations. 
Instead  of  replacing  their  VHF  stations 
with  UHF  stations  and  owning  up  to 
70%  national  coverage,  they  have 
retained  their  VHF  stations  and  sought 
elimination  of  the  national  ownership 
cap.  By  contrast,  Paxson,  a  recent 
entrant  into  the  broadcast  network  . 
business,  owns  61  stations,  all  of  which 
are  UHF.  Absent  the  UHF  discount, 
Paxson 's  audience  reach  would  be 
61.8%  of  the  nation's  television 
households.  This  data  indicates  that  the 
UHF  discount  plays  a  meaningful  role 
in  encouraging  entry  of  new  broadcast 
networks  into  the  market.  For  these 
reasons,  the  Commission  retains  the 
UHF  discount. 

441.  The  Commission  has  previously 
said  it  will  issue  a  notice  of  proposed 
rulemaking  proposing  a  phased-in 
elimination  of  the  discount  when  DTV 
transition  is  near  completion.  At  this 
point,  however,  it  is  clear  that  the 
digital  transition  will  largely  eliminate 
the  technical  basis  for  the  LTHF  discount 
because  UHF  and  VHF  signals  will  be 
substantially  equalized.  Therefore,  the 
Conunission  will  sunset  the  application 
of  the  UHF  discount  for  the  stations 
owned  by  the  top  four  broadcast 
networks  (i.e.,  CBS,  NBC,  ABC  and  Fox) 
as  the  digital  transition  is  completed  on 
a  market  by  market  basis.  This  sunset 
will  apply  unless,  prior  to  that  time,  the 
Commission  makes  an  affirmative 
determination  that  the  public  interest 
would  be  served  by  continuation  of  the 
discount  beyond  the  digital  transition. 
For  all  other  networks  and  station  group 
owners,  it  will  continue  to  examine  the 
extent  of  competitive  disparity  between 
UHF  and  VHF  stations  as  well  as  the 
impact  en  the  entry  and  viability  of  new 
broadcast  networks.  In  a  subsequent 
bieimial  review,  the  Commission  will 
determine  whether  to  include  stations 
owned  by  these  other  networks  and 
station  group  owners  in  the  sunset 
provision  it  has  established  for  stations 
owned  by  the  top  four  broadcast 
networks. 

B.  Dual  Network  Rule 

442.  The  dual  network  rule  provides: 
"A  television  broadcast  station  may 
affiliate  with  a  person  or  entity  that 
maintains  two  or  more  networks  of 
television  broadcast  stations  unless  such 
dual  or  multiple  networks  are  composed 
of  two  or  more  persons  or  entities  that, 
on  February  8, 1996,  were  'networks'  as 
defined  in  §  73.3613(a)(1)  of  the 
Commission's  regulations  (that  is,  ABC, 
CBS.  Fox.  and  NBC)."  47  CFR  73.658(g). 


Thus,  the  rule  permits  conunon 
ownership  of  multiple  broadcast 
networks,  but  prohibits  a  merger 
between  or  among  the  "top-four" 
networks,  i.e.,  ABC.  CBS,  Fox,  and  NBC. 
In  the  R&O,  the  Commission  concludes 
that  the  dual  network  rule  is  necessary 
in  the  public  interest  to  promote 
competition  and  localism. 

443.  The  original  dual  network  rule, 
which  prohibited  any  entity  from 
maintaining  more  than  a  single  radio 
network,  was  adopted  over  sixty  years 
ago.  The  rule  was  later  extended  to 
television  networks.  The  Commission 
believed  that  an  entity  that  operated 
more  than  one  network  might  preclude 
new  networks  from  developing  and 
affiliating  with  desirable  stations 
because  those  stations  might  afready  be 
affiliated  with  the  more  powerful 
network  entity.  In  addition,  the 
Commission  expressed  concern  that 
ov»nnership  of  more  than  one  network 
could  give  the  owner  too  much  market 
power.  The  rule,  therefore,  was 
intended  to  serve  the  Commission's 
competition  and  diversity  goals. 

444.  In  the  1996  Act,  Congress 
directed  the  Commission  to  amend  the 
rule,  which  it  did,  to  permit  common 
ownership  of  two  or  more  broadcast 
networks,  but  not  a  merger  among  ABC, 
CBS,  Fox,  or  NBC,  or  between  one  of 
these  top-four  networks  and  UPN  or 
WB.  In  2001,  the  Commission  further 
modified  the  rule  to  permit  a  top-four 
network  to  merge  with  or  acquire  UPN 
or  WB.  The  Conunission  found  that:  (1) 
Competition  in  the  national  advertising 
market  would  not  be  harmed;  (2)  greater 
vertical  integration  was  potentially  an 
efficient,  pro-competitive  response  to 
increasing  competition  in  the  video 
market;  and  (3)  program  diversity  would 
not  be  harmed  because  the  two 
combined  networks  would  have 
economic  incentives  to  diversify  their 
program  offerings. 

445.  The  restrictions  in  the  current 
rule  apply  only  to  combinations  of  the 
top-four  networks.  All  existing  network 
organizations,  and  all. new  network 
organizations,  may  create  and  maintain 
multiple  broadcast  networks.  Thus,  the 
current  rule  permits  common  ownership 
of  multiple  broadcast  networks  created 
through  internal  growth  and  new  entry. 

446.  Under  section  202(h),  the 
Commission  considers  whether  the  dual 
network  rule  continues  to  be  "necessarj' 
in  the  public  interest  as  the  result  of 
competition."  In  determining  whether 
the  rule  meets  this  standard,  the  R&O 
addresses  whether  the  rule  promotes 
competition,  localism,  and  diversity. 

447.  Competition.  The  R&O 
summarizes  the  complex  role?  played 
by  broadcast  networks.  Broadcast 


networks  acquire  a  collection  of 
programs  from  program  producers.  The 
programs  are  selected  based  on  their 
ability  to  attract  audiences  that  can  be 
sold  to  advertisers.  These  programs — 
with  advertisements  embedded — are 
then  made  available  to  television 
audiences  through  the  broadcast 
network's  owned  and  operated 
broadcast  television  stations  ("O&Os"), 
and  also  through  contractual  - 
arrangements  with  affiliated  broadcast 
television  stations.  Thus,  a  broadcast 
network  serves  many  roles.  It  is  an 
intermediary  between  local  broadcast 
stations  and  advertisers  and  program 
producers.  Because  the  top-four 
broadcast  networks  are  participants  in 
the  program  acquisition  market  and  the 
national  advertising  market,  mergers 
among  them  can  affect  competition  in 
each  of  these  markets. 

448.  Given  the  level  of  vertical 
integration  of  each  of  the  top-four 
networks,  as  well  as  their  continued 
operation  as  a  "strategic  group"  in  the 
national  advertising  market,  a  top-four 
network  merger  would  give  rise  to 
competitive  concerns  that  the  merged 
firm  would  be  able  to  reduce  its 
program  purchases  and/or  the  price  it 
pays  for  programming.  As  a  result,  the 
Commission  concludes  that  the  dual 
network  rule  remains  necessary  in  the 
public  interest  to  foster  competition. 

449.  Program  Acquisition  Market.  The 
top-four  networks  are  the  broadcasting 
components  of  vertically-integrated 
firms,  which  compete  against  each  other 
to  acquire  programming  that  will  attract 
the  largest  national  audiences. 
Competition  in  the  program  acquisition 
market  is  important  because  networks 
compete  with  each  other  to  acquire  new, 
diverse,  and  iimovative  programming.  A 
top-four  network  merger  would  give  rise 
to  competitive  concerns  that  the  merged 
firm  would  restrict  the  consumption  of 
programming  by  using  its  market  power 
to  limit  competitors'  access  to  sources  of 
programming.  In  addition,  the  merged 
network  could  use  its  market  power  to 
control  the  price  it  pays  for 
programming  or  to  raise  competitors' 
costs  of  acquiring  programming.  In 
concentrated  markets,  viewers  have 
access  to  fewer  programming  choices  if 
the  number  of  national,  independent 
purchasers  of  programming  decreases 
due  to  limited  access  to  programming 
and  higher  programming  costs. 

450.  NASA  argues  that  a  merger  of 
two  or  more  of  the  top-four  networks 
would  result  in  a  less  competitive 
program  acquisition  market,  evidenced 
by  lower  output,  fewer  choices,  and  less 
technological  progress.  CCC  argues  that 
the  top-four  networks  represent  a 
distinct  and  important  resource  for 
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store,  and  renting  a  DVD.  The 
Commission  concludes  that  using 
broadcast  networks,  broadcast  stations, 
basic  cable  networks,  pay  cable 
networks,  and  pay-per-view  networks  in 
its  analysis  accurately  represents  the 
market  participants,  and  their  role  in 
delivering  programming  to  large, 
passive  audiences.  In  order  to  examine 
the  effect  of  mergers  among  broadcast 
television  networks  subject  to  this  rule, 
the  Commission  constructs  hypothetical 
merger  scenarios,  building  on  the 
scenario  developed  in  the  national  cap 
section.  In  the  absence  of  actual  figures 
far  the  network  companies'  broadcast 
station  expenditures,  the  Commission 
examines  the  effects  of  mergers  amongst 
the  networks  [i.e.,  without  their 
complement  of  O&Os,  but  including  the 
cable  networks  they  own).  For  the  same 
reason,  the  Commission  can  only 
calculate  the  change  in  the  HHI,  not  the 
"base  level"  HHI.  So,  for  example,  if 
Fox  merged  with  GE  and  Disney  merged 
with  Viacom,  the  HHI  would  increase 
by  almost  767  points.  Then,  if  these  two 
companies  merged  with  each  other,  the 
HHI  would  increase  by  2,246  points. 
Either  of  these  changes  in  the  HHI 
would  be  scrutinized  under  DOJ  Merger 
Guidelihes.  Since  these  networks  own 
television  stations,  the  change  in  the 
HHI  would  actually  be  higher  than  in 
these  examples. 

452.  Accordingly,  the  Commission 
concludes  that  a  merger  between  or 
among  any  of  the  top-four  networks 
would  harm  competition  in  the  program 
acquisition  market.  As  noted,  the 
Commission  determines  in  its  analysis 
of  the  national  ownership  cap  that  an 
increase  in  the  cap  would  not  harm  the 
program  acquisition  market,  principally 
because  networks  would  be  enhancing 
their  owned  and  operated  distribution 
base.  The  Commission's  analysis  of  a 
merger  between  two  or  more  of  the  top- 
four  broadcast  networks,  however, 
indicates  a  significant  potential  for  harm 
to  this  market.  In  addition  to  acquiring 
an  entire  group  of  owned  and  operated 
stations  and  all  of  the  affiliation 
agreements  of  the  stations  aligned  with 
the  network,  a  merger  would  also  entail 
the  acquisition  of  significant  program 
purchasing  power  by  the  vertically 
integrated  merging  networks.  The 
vertically  integrated  networks  would 
limit  competitors'  access  to 
programming  by  denying  remaining 
networks  access  to  the  production 
output  of  the  merged  network. 
Currently,  one  network  studio  may 
produce  programming  that  is  ultimately 
purchased  by  another  network.  In 
addition  the  merged  firm  can  raise  the 
price  paid  by  those  competitors  for 


programming  created  and  produced  by 
the  merged  network's  program 
production  assets.  The  rule,  therefore, 
remains  necessary  to  promote 
competition  in  the  program  acquisition 
market. 

453.  National  Advertising  Market. 
Networks  sell  national  advertising  by 
creating  large  national  audiences  for 
their  programming  and  delivering  those 
audiences  to  advertisers.  Sellers  in  the 
national  advertising  market  include 
national  broadcast  networks,  cable 
networks,  and  syndicators.  Network 
O&Os,  network-affiliated  stations,  and 
independent  stations  sell  national  spot 
advertising  time,  which  is  advertising ' 
sold  on  a  market-by-market  basis  to 
national  advertisers.  National  spot 
advertising  time  provides  a  competitive 
alternative  to  national  advertising  time 
to  a  certain  extent.  These  sellers 
compete  against  each  other  not  only 
based  on  the  price  they  charge  for 
advertising  spots,  but  also  based  on 
their  ability  to  deliver  the  largest 
number  of  viewers  to  their  advertisers. 
If  a  merger  were  to  reduce  competition 
for  advertising  dollars,  networks  would 
have  less  incentive  to  compete  against 
each  oUier  for  viewers,  which  would 
lead  them  to  pay  less  attention  to 
viewers'  needs  and  to  produce  less 
varied,  lower  quality,  and  less 
innovative  programming. 

454.  In  the  discussion  above  of  the 
necessity  of  maintaining  the  national  TV 
ownership  rule,  the  Commission 
concludes  that  the  networks  compete 
with  each  other  and  with  cable 
networks  for  national  advertising 
revenues  and  that  the  current  ownership 
cap  was  not  necessary  to  ensure 
competition  in  the  national  advertising 
market.  However,  while  the 
Commission  finds  that  the  top-four 
networks  do  not  possess  market  power 
today,  that  would  change  if  two  or  more 
of  them  were  to  merge  with  each  other. 
Moreover,  as  explained  in  the  Dual 
Network  Order,  the  top-four  networks 
comprise  a  '"strategic  group"  within  the 
national  advertising  market.  A  strategic 
group  refers  to  a  cluster  of  independent  ' 
firms  within  an  industry'  that  pursue 
similar  business  strategies.  For  example, 
the  top-four  networks  supply  their 
affiliated  local  stations  with 
programming  intended  to  attract  mass 
audiences  and  advertisers  that  want  to 
reach  such  large,  nationwide  audiences. 
By  contrast,  the  emerging  networks 
target  more  specialized,  niche  audiences 
similar  to  cable  television  networks. 
When  properly  applied,  the  concept  of 
a  strategic  group  ordinarily  implies  that 
only  a  relatively  few  firms  will  be 
included  within  its  boundaries  so  that 
competitive  rivalry  will  be  oligopolistic 
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in  nature,  although  the  number  of  finns 
actually  populating  the  industry 
aggregated  over  all  strategic  groups  may 
be  quite  numerous.  The  top-four 
networks  compete  leu^ely  among 
themselves  for  advertisers  that  seek  to 
reach  large,  national,  mass  audiences — 
a  significant  portion  of  the  national 
advertising  market  that  provides  the 
top-four  networks  with  a  significant 
portion  of  their  profits.  The  Commission 
therefore  concludes  that  a  merger  of  two 
or  more  of  the  top-four  networks  would 
substantially  lessen  competition  in  the 
national  advertising  market,  especially 
within  the  strategic  group,  with  the 
concomitant  harm  to  viewers  described 
above.  The  Commission's  analysis 
suggests  that  economic  concentration 
within  the  strategic  group  for  2001,  as 
measured  by  the  HHI,  is  2646.  This  is 
based  on  advertising  revenue  and  on 
shares  of  the  top-foiu  broadcast 
networks. 

455.  The  recent  growth  of  cable  and 
DBS  does  not  alter  this  conclusion. 
Despite  that  growth,  the  top-foiu 
networks  continue  to  provide  the 
greatest  reach  of  any  medium  of  mass 
communications.  The  top-four  networks 
attract  much  larger  prime-time 
audiences  in  relation  to  advertisement- 
supported  cable  networks.  For  example, 
during  the  month  of  February,  2003 
(1/27/03-2/23/03),  CBS.  NBC,  ABC,  and 
Fox  delivered  prime-time  household 
ratings  of  8.9,  8.1,  6.7,  and  6.7. 
respectively,  as  compared  to  the  fop 
advertiser-supported  cable  network, 
TNT,  which  garnered  a  1.8  share  rating. 
(A  rating  point  is  equal  to  1.067  million 
households.)  Broadcasting's  percentage 
share  of  advertising  revenue  continues 
to  exceed  its  percentage  share  of 
viewing.  Broadcasting's  share  of 
advertising  revenue  in  2001  was  71.5% 
whereas  its  audience  share  stood  at 
53.7%.  In  addition,  the  networks  have 
been  able  to  increase  the  quantity  of 
advertising  availabilities  for  sale  by 
adding  more  commercial  minutes  per 
hour.  Moreover,  despite  a  decrease  in 
audience  share,  the  top-four  networks 
continue  to  command  increases  in 
advertising  rates,  a  further  testament  to 
the  strength  of  broadcasting  television 
as  an  advertising  medium.  The  networks 
have  raised  prices  for  advertising  ttn  a 
cost  per  thousand  ("CPM")  viewers 
basis  steadily.  Prime-time  broadcast 
network  CPMs  have  increased  from 
$9.74  in  1990  to  S13.42  in  2000,  an 
average  annual  growth  rate  of  3.8%. 

456.  The  Commission  agrees  with 
NASA  that  despite  the  emergence  of 
new  media  on  cable,  DBS,  and  the 
Internet,  the  top-four  broadcast 
networks  still  have  the  largest 
concentration  of  viewers  and  television 


economic  power.  A  recent  survey  shows 
that  each  of  the  top  twenty-five  prime- 
time  broadcast  programs  during  the 
week  of  December  9-15,  2002,  all  of 
which  were  aired  by  CBS,  ABC,  NBC,  or 
Fox,  achieved  considerably  higher 
household  ratings  than  any  of  the  25 
highest  ranked  cable  programs.  The 
highest-ranked  broadcast  program  had  a 
rating  larger  than  the  top  five  cable 
programs'  ratings  combined.  The 
Commission  also  agrees  that  as  it 
becomes  more  difficult  to  reach  a  large 
number  of  viewers,  television 
broadcasters  that  can  still  deliver  a  mass 
audience  become  more  valuable. 

457.  The  Commission  further 
concludes,  as  it  did  in  the  Dual  NetH'ork 
Order,  that  obtaining  a  sufficient 
nujnber  of  affiliated  stations  remains  a 
major  obstacle  to  developing  a  new 
broadcast  network  capable  of  attracting 
national  advertisers  seeking  to  reach  a 
mass  audience.  As  long  as  mobility 
barriers  [i.e.  barriers  to  entry  that  deter 
the  movement  of  a  firm  within  a  given 
industry  from  shifting  from  one  strategic 
group  to  another)  deter  entr\'  into  the 
major  network  strategic  group,  the 
pricing  of  network  advertising  will  be 
sensitive  to  the  number  of  network 
competitors.  The  Commission  therefore 
concludes  that  the  current  dual  network 
rule  is  necessarj'  to  maintain 
competition  in  national  advertising 
market. 

458.  Localism.  The  Commission 
concludes  that  the  dual  network  rule 
also  is  necessary  to  retain  the  balance  of 
bargaining  power  between  the  top-four 
networks  and  their  affiliates.  As  noted 
in  the  national  TV  ownership  rule 
section,  the  Commission  concludes  that 
affiliates  play  an  important  role  in 
assuring  that  the  needs  and  tastes  of 
local  viewers  are  served.  Elimination  of 
the  dual  network  rule  would  harm 
localism  by  providing  the  top-four 
networks  with  increased  economic 
leverage  over  their  affiliates,  thereby 
diminishing  the  ability  of  the  affiliates 
to  serve  their  communities. 

459.  The  top-four  networks  have  an 
economic  incentive  to  promote  the 
widest  distribution  nationwide  of  the 
programming  that  they  produce  and  to 
assure  that  it  is  carried  simultaneously 
across  the  country.  To  reach  the  most 
viewers,  the  top-four  networks  acquire 
their  own  stations  ("O&Os"),  usually  in 
the  largest  television  markets,  and  enter 
into  affiliation  agreements  with  station 
owners  throughout  the  remainder  of  the 
country.  Through  affiliation,  the 
networks  benefit  from  the  wide-area 
delivery  of  their  programming.  Network 
affiliates  benefit,  in  turn,  by  gaining 
access  to  high-quality  programming. 


460.  Affiliates  have  an  economic 
incentive  to  tailor  their  programming  to 
their  local  audiences.  Affiliates  can 
influence  network  programming 
decisions  by  joining  forces  with  other 
network  affiliates  in  collective 
negotiations  to  ensure  that  the 
programming  provided  by  the  network 
serves  local  needs  and  interests.  The 
strength  of  an  affiliate's  influence  with 
its  network  lies  in  its  power  as  part  of 

a  "critical  mass"  to  join  forces  with 
other  network  affiliates  in  collective 
negotiations  to  try  to  influence  network 
programming.  On  an  individual  basis, 
affiliates  may  also  decide  to  preempt 
network  programming  if  other 
programming  is  available  that  better 
suits  local  needs. 

461.  As  noted  by  NASA,  because  of 
the  costs  of  programming  and 
promotional  expenses,  network 
affiliation  remains  critical  for  the 
economic  survival  of  most  local 
television  stations.  NASA  argues  that  if 
the  dual  network  rule  were  eliminated, 
a  top-four  network  merger  would  result 
in  the  networks  gaining  an  unfair 
advantage  over  their  affiliates,  noting 
that  a  merger  would  reduce  alternative 
choices  of  program  providers  for 
affiliates  as  the  number  of  network 
owners  decreases.  As  an  example. 
NASA  notes  that  if  NBC  and  CBS  were 
permitted  to  merge,  a  terminated  CBS 
affiliate  would  no  longer  be  able  to  turn 
to  NBC  for  affiliation.  The  harm  would 
be  exacerbated  if  more  than  two  of  the 
top-four  networks  were  to  combine. 

462.  The  Commission  agrees  with 
NASA  that  a  top-four  network  merger 
would  harm  localism  by  providing  the 
networks  with  undue  economic  leverage 
over  their  affiliates.  While  a  top-four 
network  merger  may  not  result  in  fewer 
networks,  it  would  result  in  fewer 
network  owners.  The  Commission 
concludes  that  a  top-four  network 
merger  would  reduce  the  ability  of 
affiliates  to  bargain  with  their  network 
for  favorable  terms  of  affiliation,  and 
would  result  in  less  influence  of 
affiliates  on  network  programming.  As 
the  number  of  network  owners  declines, 
affiliates  lose  the  ability  to  use  the 
availability  of  other  top  independently- 
owned  networks  as  a  bargaining  tool 
with  their  own  networks.  In  the  same 
way,  a  combined  top-four  network's 
increased  leverage  could  be  used  to 
overwhelm  affiliate  bargaining  power 
with  respect  to  programming  issues.  A 
top-four  network  merger  would  lead  to 
fewer  alternatives  for  affiliates,  which 
would  lead  to  reduced  bargaining  power 
of  affiliates,  and  less  influence  of 
affiliates  on  network  programming, 
including  the  ability  to  preempt 
network  programming  that  affiliates  find 
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with  one  of  the  top-four  networks.  The 
Commission  found  it  likely  that  a 
common  owner  would  have  strong 
incentives  to  produce  a  diverse 
schedule  of  programming  for  each  set  of 
local  TV  outlets  in  the  same  market.  In 
this  proceeding,  the  Commission 
addresses  possible  combinations  among 
■only  the  top-four  networks,  which  are 
distinct  from  combinations  between  a 
top-four  network  and  an  emerging 
network.  Also,  the  Commission  finds  in 
this  proceeding  that  the  market  for 
diversity  is  local,  not  national.  Further, 
as  noted  in  the  Policy  Goals  section 
above,  the  Commission  finds  that 
program  diversity  is  best  achieved  by 
reliance  on  competition  among  delivery 
systems  rather  than  by  government 
regulation. 

467.  The  Commission  is  unable  to 
conclude  that  the  dual  network  rule  can 
be  justified  on  program  diversity  or 
viewpoint  diversity  grounds.  Although 
the  Commission  received  conjectural 
statements  regarding  the  repurposing  of 
some  programming,  and  stories  of  news 
operations  being  shared  in  a  few 
markets,  these  reports  do  not  evidence 
a  systematic  reduction  in  diversity  as  a 
result  of  media  mergers.  The  record 
provides  no  evidence  that,  because 
some  stations  share  news  operations, 
viewpoint  diversity  is  diminished. 
Further,  even  if  a  merger  among  ABC, 
CBS,  or  NBC  would  result  in  the  loss  of 
one  weekday  evening  newscast,  a 
substantial  number  of  outlets  that  report 
national/international  news  would 
remain  to  provide  diverse  viewpoints 
throughout  the  day  to  the  public. 
Finally,  to  the  extent  that  the 
Commission  considers  programming 
diversity  an  issue,  the  record  provides 
no  evidence  that  the  repiuposing  of 
programming  on  different  networks 
results  in  a  diminution  of  program 
diversity.  In  fact,  the  Commission  found 
in  the  Dual  Network  Order  that  the 
repurposing  of  programming  between 
two  merged  networks  was  likely  to 
produce  net  benefits  to  viewers  of 
network  television. 

468.  Given  the  level  of  vertical 
integration  of  each  of  the  top-four 
networks,  as  well  as  their  continued 
operation  as  a  "strategic  group"  in  the 
national  advertising  market,  a  top-four 
network  merger  would  give  rise  to 
competitive  concerns  that  the  merged 
firm  would  be  able  to  reduce  its 
program  purchases  and/or  the  price  it 
pays  for  programming.  These 
competitive  harms  would,  in  turn,  harm 
viewers  through  reductions  in  program 
output,  program  choices,  program 
quality,  and  innovation.  The 
Commission  further  concludes  that  a 
top-four  network  merger  would  harm 


localism  by  providing  the  networks  with 
undue  economic  leverage  over  their 
affiliates,  reducing  the  ability  of 
affiliates  to  bargain  with  their  network 
for  favorable  terms  of  affiliation,  giving 
the  networks  greater  power  in  program 
selection,  and  diminishing  alternative 
choices  of  programming  for  affiliates.  As 
a  result,  the  Commission  concludes  that 
the  dual  network  rule  remains  necessary 
in  the  public  interest  to  foster 
competition  and  localism. 

Vn.  Miscellaneous  Requests 

469.  Numerous  parties  submitted 
comments  on  issues  not  specifically 
raised  in  the  NPRM.  The  Commission 
dismisses  most  of  these  requests  oh 
procedural  grounds  because  they  fall 
outside  the  scope  of  this  proceeding. 
The  Commission  does  not  review  the 
merits  of  these  requests.  To  the  extent 
appropriate,  parties  are  free  to  re-file 
these  requests  as  petitions  for 
rulemakings.  The  Commission  denies 
others  for  the  reasons  discussed  in  this 
simimary. 

470.  Proposed  Behavioral  Rules. 
Several  parties  ask  that  the  Commission 
impose  behavioral  rules  to  achieve  a 
number  of  alleged  public  interest  goals. 
The  Commission  invited  comment  in 
the  NPRM  as  to  whether  behavioral 
rules  might  render  structiu-al  rules 
unnecessary  to  achieve  our  public 
interest  goals  of  diversity,  competition, 
and  localism.  The  following  proposals, 
however,  relate  to  policy  goals  that  are 
unrelated  to  those  served  by  our 
structural  rules  and  are  therefore 
outside  the  scope  of  the  NPRM. 

471.  TV  Viewing.  TV  Turnoff  Network 
requests  that  the  Commission  require  all 
broadcast  stations  to  run 
announcements  reminding  the  viewing 
public  that:  (1)  Excessive  television 
viewing  has  negative  health,  academic, 
and  other  consequences  for  children; 
and  (2)  parents  and  guardians  retain  and 
should  exercise  their  First  Amendment 
right  and  ability  to  turn  off  their 
television  sets  and  limit  their  children's 
viewing  time.  The  Commission 
dismisses  this  request  because  it  is 
outside  the  scope  of  this  proceeding, 
which  reviews  our  structural  broadcast 
ownership  rules  pursuant  to  section 
202(h}.  Indeed,  the  goals  sought  to  be 
advanced  by  the  proposal  bear  no 
relation  to  diversity,  competition,  or 
localism. 

472.  PEG.  Alliance  requests  that  the 
Commission  promulgate  behavioral 
regulations  that  guarantee  public, 
educational,  and  governmental  ("PEG") 
access  on  cable  and  direct  broadcast 
satellite  ("DBS")  to  ensure  diversity  of 
voices.  Alliance  argues  that  such  federal 
regulations  are  necessary  because  PEG 
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access  is  not  mandated  by  federal 
legislation,  but  rather  derives  from  a 
statute  that  allows  local  communities  to 
regulate  it.  The  Commission  dismisses 
Alliance's  request  as  outside  the  scope 
of  this  proceeding  and  our  authority, 
generally.  The  Commission  once  had 
access  requirements  of  the  type 
suggested  by  Alliance,  but  the  Supreme 
Court  struck  them  down  as  beyond  our 
statutory  authority.  Congress  did  not 
authorize  the  Commission,  however,  to 
implement,  enforce,  or  oversee  the 
broad  local  access  requirements 
advocated  by  Alliance.  Although  DBS  is 
required  to  set  aside  4%  of  capacity  for 
public  interest  ("non-commercial, 
educational,  and  informational") 
progranaming  pursuant  to  section  335  of 
the  Act.  the  Commission  does  not  have 
authority  to  adopt  the  broader  rights 
advocated.  The  Commission  notes, 
however,  that  noncommercial 
educational  television  stations  may 
request  mandatory  carriage  on  cable 
systems  and  also  have  satellite  carriage 
rights  in  markets  where  DBS  provides 
lotal-into-local  service  pursuant  to  the 
"carry-one-carry-all"  requirements 
imder  section  338  of  the  Act. 

473.  Payola.  Future  of  Music 
Coalition  all^ges  that  a  new  form  of 
payola  exists  in  which  record 
companies  pay  independent  promoters 
to  ensure  that  the  companies'  records 
are  played  on  the  radio.  The 
independent  promoters,  Futiu-e  of  Music 
Coalition  alleges,  then  establish 
exclusive  relationships  with  radio 
stations  and  pay  these  radio  stations  a 
large  portion  of  the  money  received 
from  the  record  companies  in  the  form 
of  "promotional  expenses."  Future  of 
Music  Coalition  asks  that  the 
Commission  ban  this  practice,  thereby 
promoting  diversity  in  radio 
programming.  The  Commission 
dismisses  Future  of  Music  Coalition's 
request  because  it  is  outside  the  scope 
of  this  proceeding. 

474.  Ownership  Issues  Outside  the 
Scope  of  the  Proceeding.  Some  parties 
request  action  regarding  ownership  or 
attribution  issues  that  were  not  raised  in 
the  NPRM  and  that  are  therefore  outside 
the  scope  of  the  proceeding.  The 
Commission  dismisses  these  requests. 

475.  Alien  Ownership.  CanWest 
suggests  that  the  Commission's  biennial 
review  of  media  ownership  rules  and 
the  multilateral  trade  in  services 
negotiations  underway  in  the  World 
Trade  Organization  provide  a  timely 
occasion  to  review  foreign  owilership 
rules  for  broadcasting.  The  Commission 
declines  to  undertake  such  a  review 
because  it  would  be  outside  the  scope 
of  this  proceeding.  Moreover,  to  the 
extent  that  our  foreign  ownership 


regulations  are  statutorily  based,  47 
U.S.C.  310,  the  Commission  does  not 
have  the  discretion  to  modify  or  repeal 
them  in  the  biennial  review  process, 
pursuant  to  section  202(h). 

476.  Attribution.  MMTC  asks  us  to 
expand  this  proceeding  to  include 
review  of  the  attribution  rules.  The 
Commission  denies  this  request  because 
the  attribution  limits  are  not  properly 
reviewed  in  the  biennial  review  process, 
except  for  review  of  radio  joint  sales 
agreements  ("JSAs"),  which  the 
Commission  addresses  in  the  Local 
Radio  Ownership  section  of  the  R&O. 
The  attribution  rules  do  not  themselves 
prohibit  or  restrict  ownership  of 
interests  in  any  entity,  but  rather 
determine  what  interests  are  cognizable 
under  the  owmership  rules.  The  focus  of 
the  biennial  review  process  is  whether 
the  ownership  rules  are  necessary  in  the 
public  interest  as  a  result  of 
competition.  The  attribution  limits  are 
set  at  the  level  the  Commission  believes 
conveys  influence  or  control  and,  as 
these  limits  are  not  related  to  any 
changes  in  competitive  forces,  they  are 
not  reviewed  biennially. 

477.  LPFM.  REG  Networks  requests 
that  the  Commission  refrain  from 
changing  our  Low  Power  FM  ("LPFM") 
rules  relating  to  ownership  caps  and 
assigrunent  of  stations  because  these 
rules  are  consistent  with  our  intentions 
in  establishing  LPFM.  LPFM  ownership 
and  assigrunent  rules  are  addressed  in 
§§73.855,  73.858,  73.860,  and  73.865  of 
the  Commission's  rules,  and  are  not 
addressed  in  the  context  of  this 
proceeding.  These  are  non-commercial 
stations  and  therefore  a  consideration  of 
ownership  limits  for  these  stations  is 
outside  the  scope  of  this  proceeding. 
REC  also  asks  that  the  Commission 
impose  new  owmership  restrictions  on 
non-coimnercial  educational  stations. 
The  Commission  dismisses  that  request 
as  such  limits  are  outside  the  scope  of 
this  proceeding. 

478.  Broadcast  Auction  Process. 
Hodson  recommends  that  the 
Commission  modif\'  the  new  entrant 
bidding  credit  in  the  broadcast  auction 
process  from  the  current  percentages  of 
25  percent  and  35  percent  to  30  percent 
and  45  percent.  Hodson  also 
recommends,  in  its  proposed  30  percent 
tier,  that  the  Commission  allow  an 
attributable  interest  in  five  mass  media 
facilities  nationwide  instead  of  the 
current  three,  with  the  condition  that 
the  winning  bidder  has  no  attributable 
interest  in  a  broadcast  presence  already 
in  the  market  the  proposed  broadcast 
station  intends  to  serve.  Finally,  for 
entities  eligible  for  Hodson's  proposed 
45  percent  tier,  Hodson  recommends 
that  the  Commission  establish  a  relaxed 


payment  plan  for  the  winning  bid 
balance  that  would  include  an  extended 
payment  schedule.  Hodson's  proposals 
go  to  the  Commission's  broadcast 
auction  rules  and  process,  not  oiu" 
ownership  rules.  "These  proposals  are 
outside  the  scope  of  this  proceeding. 
The  Commission  addressed  the 
broadcast  auction  process  in  a  prior 
rulemaking  proceeding.  In  1998,  the 
Commission  determined  that  it  would 
fulfill  its  obligations  under  section 
309(j)  of  the  Communications  Act  of 
1934,  47  U.S.C  309(j)(3)(B),  to  promote 
economic  opportunity  and  competition 
for  designated  entities,  including  small 
businesses,  by  providing  new  entrant 
bidding  credits.  Changes  to  these 
bidding  credits  would  require  a  separate 
rule  making. 

479.  Translator/Spectrum  Issues 
Outside  the  Scope.  REC  also  makes 
other  requests  involving  the 
Commission's  rules  applying  to  use  of 
translators.  REC  claims  that  the  current 
rules  allow  distant  translators  and 
discoiu-age  establishment  of  new  local 
LPFM  stations.  Nickolas  Leggett  asks 
that  the  Commission  provide  alternative 
opportunities  to  small  broadcasters 
including:  (1)  A  frequency  band  for 
manually  operated  low-power 
commercial  broadcasters;  (2)  a  citizens 
broadcasting  band;  and  (3)  open- 
microphone  neighborhood  broadcasting 
supported  by  the  consolidated 
broadcasters.  The  Commission  denies 
requests  to  change  its  translator  rules  or 
afford  spectrum  to  small  broadcasters 
because  they  are  outside  the  scope  of 
the  proceeding. 

480.  Cable  Ownership.  CCC  requests 
that  the  Commission  retain  our  30% 
national  cable  system  ownership  limits. 
The  Commission  dismisses  CCC's 
request  because  it  is  outside  the  scope 
of  this  proceeding  and  it  relates  to  an 
issue  that  is  the  subject  of  a  separate 
rulemaking. 

481.  DTV.  USCCB  asks  the 
Commission  to  promulgate  regulations 
that  define  digital  television  ("DTV") 
broadcasters'  public  interest  obligations. 
The  Commission  dismisses  USCCB's 
request  because  it  is  outside  the  scope 
of  this  proceeding.  GST  requests  that  the 
Commission  amend  or  eliminate  any  of 
our  rules  that  hinder  the  digital 
conversion  of  broadcasters,  cable 
systems,  and  telephone  systems,  and 
that  the  Commission  establish 
regulatory  policies  to  encoiuage  the 
introduction  of  digital  technologies.  The 
Commission  dismisses  GST's  requests 
because  they  are  outside  the  scope  of 
this  proceeding. 

482.  Further,  CST  proposes  that  all 
broadcast  licensees  and  cable  systems 
that  expand  their  operations  as  a  result 
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of  rule  relaxal  ions  be  required  to  loan  a 
percentage  of  their  expansion  revenues 
to  a  Digital  Cc  nversion  Fund.  The 
Commission  (  eclines  to  adopt  CST's 
proposal  beca  jse  there  is  no  basis  for 
the  Commissi  )n  to  directly  fund 
industry's  trai  isition  to  digital 
television.  Wl  en  Congress  established 
the  frameworl  for  the  digital  television 
transition  in  t|ie  Telecommunications 

gave  no  indication  that 
the  Commissii  )n  should  directly  fund 
industry  trans  ition  costs  for  digital 
television.  Evi  n  if  CST's  proposal  fell 
within  Congre  ss's  directives,  the 

of  such  a  fund  raises 
e.xtraordinaril  r  complex  and 
controversial  i  ssues  such  as  the 

)y  the  Commission  of 
'merger  efficie  ncies'  and  how  the  fund 
would  be  administered.  CST  provides 
us  with  no  me  iningful  basis  to  assess 
the  viability  o  effectiveness  of  such  a 
program.  Fina  ly,  the  Commission 
already  has  co  isidered  the  relationship 
between  local  :elevision  consolidation 
and  the  transit  ion  to  digital  television. 
The  Commissi  3n  determined  that  the 
efficiencies  frc  m  relaxing  the  local 
television  owr  ership  limit  would  likely 
promote  the  tr  msition  to  digital 
television. 
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ownership  caps  on  the  legitimacy  of 
government  and  business.  The 
Commission  denies  this  request  because 
it  is  unclear  and  declines  to  delay  action 
in  this  proceeding.  Tht  Commission's 
statutory  obligation  is  to  review  the 
rules  biennially;  it  has  no  discretion  to 
willfully  deviate  from  that  schedule. 

484.  IBOC-DAB.  VCPP  requests  that 
there  be  no  relaxation  on  ownership 
restrictions  until  several  years  after 
100%  rollout  of  In  Band  On  Channel 
Digital  Audio  Broadcasting  ("IBOC- 
DAB"),  arguing  that  this  technology  will 
destroy  competition.  The  Commission 
denies  VCPP's  request.  The  courts 
require  the  Commission  to  base  oiu- 
ownership  decisions  on  today's 
marketplace  and  the  facts  presently 
before  it.  It  is  not  free  to  adopt  a  "wait 
and  see"  approach.  The  impact  of 
IBOC-DAB  on  diversity,  competition, 
and  localism  in  local  media  markets 
will  be  accounted  for  in  future  biennial 
reviews. 

485.  SBA  asks  the  Commission  to 
issue  a  Further  Notice  of  Proposed 
Rulemaking  in  this  proceeding,  claiming 
the  NPRM  is  not  specific  enough  to 
comply  with  the  Administrative 
Procedure  Act  or  the  Regulatory 
Flexibility  Act.  The  Commission 
disagrees  with  SBA  and  denies  its 
request.  Contrary  to  the  implication  of 
SBA,  the  actual  rules  at  issue  in  this 
proceeding  are  specifically  identified  in 
the  NPRM  and  well  known  to  all 
interested  parties — they  are  our  current 
broadcast  ownership  rules.  Congress  has 
directed  us  to  review  those  rules  every 
two  years  to  determine  whether  those 
exact  rules  remain  necessary  in  the 
public  interest.  That  the  Commission 
has  done  in  this  proceeding  in 
accordance  with  the  NPRM.  Further, 
Congress"  directed  the  Commission  to 
eliminate  or  modify  any  of  its  broadcast 
ownership  rules  that  no  longer  are 
necessary.  Again,  it  was  explicit  in  the 
NPRM  that  we  might  eliminate  any  rule 
that  could  not  be  justified  in  light  of  the 
current  media  marketplace.  To  the 
extent  that  the  Commission  has 
eliminated  rules  in  this  R&O,  therefore, 
there  has  been  no  failure  of  notice.  With 
respect  to  those  rules  that,  having  been 
found  unnecessary,  have  been  modified 
herein,  the  question  is  the  familiar 

one — were  the  modifications  a  "logical 
outgrowth"  of  the  issues  identified  in 
the  NPRM.  The  Commission  concludes 
that  this  R&O  and  its  accompanying 
rules  are  a  logical  outgrowth  of  the 
questions  posed  in  the  NPRM.  The 
modifications  made  herein  are 
consistent  with  the  issues  and  questions 
posed  in  the  NPRM,  and  take  account  of 
the  full  record  in  this  proceeding. 
Finally,  we  take  seriously  the  mandate 


of  Section  202(h)  to  review  our 
broadcast  ownership  rules  every  two 
years.  It  would  be  impractical  to 
complete  such  a  Herculean  task,  in  this 
case,  to  review  six  different  rules,  and 
to  complete  that  review  in  time  to  start 
another  review,  if  we  issued  a  separate 
notice  detailing  modifications  to  rules 
and  initiated  another  comment  period. 

486.  Children  Now  asks  that  tne 
Conunission  reserve  our  decision- 
making on  media  ownership  until  its 
research  on  the  effects  of  media 
consolidation  on  children  is  cpmplete 
and  can  be  incorporated  into  our  record. 
Laura  Smith  requests  that  we  expand 
the  scope  of  our  public  hearings  on 
media  ownership  and  that  we  conduct 
additional  research  before  concluding 
this  proceeding.  The  Commission 
declines  to  further  delay  this 
proceeding.  The  public,  industry,  and 
government  agencies  alike  have  an 
interest  in  finality,  economy,  and  the 
avoidance  of  unnecessary  delay.  The 
public  is  not  served  by  bureaucratic 
inaction;  industries  suffer  when  rules 
that  restrain  behavior  without  cause 
continue  in  force;  and  agencies  fail  in 
their  responsibility  when  they  conmiit 
public  resources  to  meaningless 
exercises  of  no  decisional  significance. 
As  a  corollary,  agencies  should  not 
refrain  from  acting  on  an  issue  once  a 
robust  record  has  been  developed.  It  is 
the  agency's  responsibility,  in  the  first 
instance,  to  determine  when  that  point 
has  been  reached.  United  States  v.  FCC, 
652  F.2d  72,  90-91  (D.C.  Cir.  1980)  (en 
banc). 

487.  In  this  case,  the  Commission  sees 
no  overriding  need  to  augment  the 
record,  nor  do  we  believe  that  the 
expenditure  of  additional  time  and 
resources  in  an  effort  to  do  so  will 
provide  us  with  a  significantly  more 
accurate  or  current  assessment  of  the 
media  markets.  To  the  contrary,  the 
record  in  the  current  proceeding  is  one 
of  the  most  factually  complete  and 
thorough  ever  assembled  in  a 
Commission  rulemaking.  In  addition, 
the  court  in  Fox  Television  made  it  quite 
clear  that  regulatory  delay  in  the 
biennial  ownership  review  process  is 
causing  hardship  to  the  parties  and 
should  not  be  tolerated.  Accordingly, 
the  Commission  denies  the  requests  of 
Children  Now  and  Laura  Smith. 

488.  Independent  Production  Rules. 
The  Coalition  for  Program  Diversity 
("CPD")  asks  the  Commission  to  take 
"content  neutral  action"  by  "adopting  a 
25%  Independent  Producer  Rule  that 
will  insure  [sic]  that  the  prime  time 
programming  aired  by  the  foiu*  networks 
is  as  diverse  as  possible."  In  a  similar 
vein,  the  Writers'  Guild  of  America 
("WGA")  proposes  a  requirement  that 
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broadcast  and  cable  national  program 
services  purchase  at  least  50  percent  of 
the  entertainment  for  their  prime  time 
schedules  from  independent  producers. 
In  essence,  CPD  and  WGA  ask  us  to  re- 
impose  some  version  of  our  prior 
financial  interest/syndication  rules,  first 
adopted  by  the  Commission  in  1970. 
The  Commission  rejects  these  requests 
(collectively,  the  "Fin/Syn  Proposals"). 

489.  To  begin  with,  there  is 
substantial  doubt  as  to  whether  we  have 
adequate  notice  to  adept  the  Fin/Syn 
Proposals.  In  the  NPRM.  the 
Commission  invited  comment  on, 
among  other  issues,  whether  diversity 
could  be  better  promoted  by  alternatives 
to  structural  regulation,  such  as 
behavioral  requirements  and,  if  so,  what 
behavioral  requirements  would  be 
recommended.  The  Commission  also 
sought  comment  on  whether  "the  effects 
of  the  1996  change  in  the  national 
ownership  cap  [can]  be  separated  from 
the  effects  of  the  repeal  of  the  fin/syn 
and  [prime  time  access]  rules?"  The 
Commission  asked  commenters  to 
identify  those  effects. 

490.  Although  the  Commission 
invited  comment  as  to  whether  we 
should,  in  lieu  of  structural  rules,  adopt 
behavioral  rules  to  serve  our  public 
interest  goals,  we  did  not  propose  a  re- 
imposition  of  the  fin/syn  rules,  or 
ajiything  related.  The  Fin/Syn 
Proposals,  therefore,  are  not  squarely 
within  the  four  comers  of  our  NPRM. 
Moreover,  to  the  extent  that  we  asked 
general  questions  about  the  effect  of  the 
repeal  of  our  former  fin/syn  rules,  or 
whiether  some  behavioral  rules  might 
obviate  structural  regulation,  we  did  not 
intend,  nor  do  we  think  the  NPRM  can 
be  fairly  read  to  suggest,  that  a  fin/syn 
overlay  would  or  could  substitute  for 
structural  regulation  as  a  means  of 
protecting  our  desiderata — localism, 
competition,  and  diversity.  Accordingly, 
the  Commission  does  not  believe  that 
the  Fin/Syn  Proposals  are  responsive  to 
the  NPRM,  or  that  the  adoption  of  such 
rules  could  be  thought  to  be  a  logical 
outgrov^rth  of  the  NPRM. 

491.  In  any  event,  the  Commission  is 
not  inclined  to  adopt  the  Fyn/Syn 
Proposals.  The  original  fin/syn  rules 
prohibited  a  television  network  (defined 
at  the  time  to  include  only  ABC,  NBC, 
and  CBS)  from  syndicating  television 
programming  in  the  U.S.,  or  from 
syndicating  outside  the  U.S. 
programming  for  which  it  was  not  the 
sole  producer,  or  from  having  any 
option  or  right  to  share  in  the  revenues 
from  domestic  or  foreign  syndication. 
These  rules  also  prohibited  a  network 
from  acquiring  any  financial  or 
proprietary  right  or  interest  in  the 
exhibition,  distribution,  or  other 


commercial  use  of  television 
programming  produced  by  someone 
other  than  the  network  for  distribution 
on  non-network  stations.  In  1983,  the 
Commission  proposed  repealing  the 
rules  based  on,  inter  alia:  (i)  A  44% 
increase  in  the  number  of  TV  stations 
available  to  the  average  viewer  since 
1970;  (ii)  the  dramatic  increase  in  the 
availability  of  cable  television;  and  (iii) 
evidence  of  vigorous  competition  amoiig 
the  television  networks. 

492.  In  1991,  however,  the 
Commission  opted  not  to  repeal  the 
rules,  but  instead  modified  them. 
Among  other  things,  the  Commission 
imposed  a  new  restriction  on  networks, 
which  provided  that  "no  more  than  40 
percent  of  a  network's  own  prime-time 
entertainment  schedule  may  consist  of 
programs  produced  by  the  network 
itself."  In  1992,  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  vacated 
the  rules.  The  Court  criticized  the 
Commission  for  not  addressing  earlier 
Commission  findings,  in  1983.  that  the 
networks  lacked  significant  market 
power.  The  Court  found  that  the 
development  of  cable,  video  recorders, 
and  the  advent  of  the  Fox  network 
buttressed  the  earlier  findings. 

493.  In  the  proceedings  on  remand, 
the  Commission  decided  to  repeal,  on  a 
graduated  basis,  most  of  its  fin/syn 
rules.  In  repealing  the  40  percent  cap, 
the  Commission  observed  that  the  cap 
does  not  necessarily  foster  diversity. 
The  Commission  also  noted  that  "the 
decline  in  network  audience  share, 
which  largely  explained  the  rule's 
relaxation  in  1991,  has  continued 
unabated."  On  appeal,  the  Seventh 
Circuit  affirmed  that  decision,  stating 
that  if  the  Commission  ever  decided  to 
re-impose  similar  fin/syn  restrictions  on 
the  networks,  "it  had  better  have  an 
excellent,  a  compelling  reason"  to  do  so. 

494.  In  1995,  tne  Commission 
removed  the  remaining  fin/syn 
restrictions,  finding  that  there  was  no 
"clear  trend  toward  increased  network 
ownership  of  [prime  time  entertainment 
programming]  that  is  attributable  to  the 
relaxation  of  our  fin/syn  rules  or  that 
constitutes  a  cause  for  concern  from  a 
public  interest  standpoint."  At  the  time, 
independent  producers  provided 
80.97%  of  the  prime  time  programming 
hours  for  ABC,  CBS  and  NBC.  AlUiough 
there  had  been  a  decline  in  the  number 
of  packagers  of  programming  included 
in  the  prime  time  schedules  for  ABC, 
CBS  and  NBC,  the  Commission  believed 
that  the  decline  could  not  be  attributed 
to  elimination  of  the  fin/syn  rules,  but 
was  "instead  attributable  to  the  inherent 
riskiness  of  prime  time  programming." 
Moreover,  ABC,  CBS,  and  NBC  faced 
more,  rather  than  less,  competition  in 


broadcast  television  due  to  the 
emergence  of  FOX  and  two  additional 
broadcast  networks  (United  Paramount 
and  Warner  Brothers).  The  Commission 
also  reaffirmed  its  finding  in  1993  that 
alternative  video  delivery  systems,  such 
as  DBS  and  wireless  cable,  provided 
sufficient  competition  to  the  broadcast 
networks  to  obviate  fin/syn  restrictions. 

495.  CPD  now  argues  that,  despite  the 
growrth  of  cable  and  DBS  providers  in 
the  video  programming  distribution 
market,  there  still  is  a  strong  public 
interest  supporting  limitations  on 
network  programming  because  43 
million  consumers  receive  only 
broadcast  network  television.  CPD  also 
points  out  that  in  1992,  66.4  percent  of 
the  networks'  prime  time  schedule 
consisted  of  programs  produced  and 
owned  by  independent  producers. 
Today,  they  argue,  only  24  percent  of 
the  four  largest  networks'  prime  time  " 
schedule  is  supplied  by  independent 
producers.  CPD  argues  that  the 
Commission  should  preserve  25  percent 
of  the  networks'  prime  time  schedule  for 
independent  producers. 

496.  WGA  asks  that  the  Commission 
"adopt  measures  designed  to  insure  [sic] 
that  national  program  services  on 
broadcast  and  cable  television  purchase 
at  least  50%  of  their  prime  time 
programming  from  independent 
producers."  WGA  contends  that 
consolidation  in  the  market  for  video 
programming  makes  any  appearance  of 
diversity  a  mirage.  Although  there  are 
230  national  cable  programming 
networks,  according  to  WGA,  there  are 
just  91  networks  that  can  be  considered 
major  networks  (defined  by  WGA  as 
avedlable  in  more  than  16  million 
homes).  Of  these  91  networks,  80 
percent  (73)  are  owned  or  co-owned  by 
6  entities:  AOL  Time  Warner,  Viacom, 
Liberty  Media,  NBC,  Disney  and  News 
Corporation. 

497.  Four  major  networks  (ABC,  CBS, 
FOX,  and  NBC.  collectively  the  - 
"Networks")  filed  a  joint  ex  parte 
pleading  opposing  any  cap  on  the 
amount  of  network  programming  a 
network  may  air  during  prime  time.  The 
Networks  invoke  much  of  the  rationale 
that  the  Seventh  Circuit  used  when  it 
vacated  the  Commission's  prior  fin/syn 
rules.  To  those  arguments,  the  Networks 
add  that  the  broadcast  networks'  prime 
time  audience  share  has  dropped  from 
72  percent  in  1993-1994  to  58.9  in 
2001-2002.  The  Networks  assert  that 
CPD's  argiunent  ignores  the  fact  that, 
whereas  there  were  only  three  broadcast 
networks  in  1970  when  the  Commission 
first  adopted  the  fin/syn  rules,  there  are 
now  seven  networks  providing  English 
language  programming.  The  Networks 
also  argue  that  the  growth  in  use  of  the 


46348 


Federal  Register /Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Rules  and  Regulations 


\  1 


n.1 


arf  ue 
progra:  nming 


DVD  player, 
and  the  Interhet 
diversity  in 
continues  to 
for  fin/syn 
assertion  tha 
of  the  major 
Networks 
video 

today  becaus ; 
of  companies 
networks  whpn 
adopted. 

498.  Although 
to  be  correct 
in  the  Networks 
produced  by 
than  at  times 
in  the  record  |does 
the  decline  i 
independ' 
attributable 
environment 
fin/syn  rules 
have  taken 
in  the  interve  n 
increased  the 


}ersonal  video  recorder, 

continues  to  add  to  the 
ideo  programming  and 
imdermine  any  rationale 
es.  Even  accepting  WGA's 
six  companies  own  many 
lable  networks,  the 
that  the  market  for 
is  more  diverse 
six  is  double  the  number 
that  owned  broadcast 
the  fin/syn  rules  were 


lent  V 
t  • 


time  program  m 
and  cons  of  t 
interest  and 

tHev 


t  le. 


hcs 

thj 

tin:e 


years  since 
structure  of 
changed  prof ) 
previously 
changes  in 
the  prime 
to  regulatory 
consideratior  s 

499.  Moreo  i^er 
independent!  v 
programming 
television  networks 
public  intere;  t 
promote  the 
viewers,  not 
interests  of  i 
record  does 


CPD  and  WGA  appear 
hat  fewer  of  the  programs 
prime-time  lineup  are 
ndependent  producers 
in  the  past,  the  evidence 
not  address  whether 
the  number  of 
produced  programs  is 
changes  in  the  regulatory 
i.e..  the  elimination  of  the 
or  to  other  changes  that 

in  the  media  business 
ing  years  that  have 
risk  of  producing  prime 

ing.  'Whatever  the  pros 
e  original  financial 
judication  rules,  in  the 
y  were  promulgated  the 
television  industry  has 
undly."  The  Conunission 
questioned  whether 
mix  of  programming  on 
lineup  can  be  attributed 
:;hanges  or  to  business 


p  ace 


nat ! 
consumers  ai  d 
result  of  netwk)rk 
the  programn 
particularly  i 
varietv  of  me 


dii  ersit\ 


programming 
marketplace. 

500.  In  pan  i 
convince  us  t 
independent 
viewpoint 
for  example 
that  the  Netw 
they  are  not, 
independent! 
basis  to 
the  extent  tha  t 
gatekeepers, 
cannot  logica 
diversity  bec^u 
gatekeepers, 
distribution 


the  reduction  in 
produced  prime  time 
on  a  small  subset  of 

is  not,  by  itself,  a 
harm.  Our  concern  is  to 
i  iterests  of  consumers  and 

protect  the  financial 
r^ependent  producers.  The 
demonstrate  that 
viewers  are  harmed  as  a 
financial  interests  in 
ing  they  carry, 
light  of  the  quantity  and 
ia  outlets  for 
in  today's  media 


cular,  the  record  does  not 
lat  an  "access"  rule  for 
jroducers  will  advance 
y.  CPD's  argument, 

premised  on  the  notion 
)rks  are  gatekeepers;  if 
I  lere  are  other  outlets  for 
•-produced  fare  and  no 

!  fin/syn  restrictions.  To 

the  Networks  actually  are 
owever,  fin/syn  rules 
ly  advance  viewpoint 

se  the  Networks,  as 
filter  messages  at  the 
age  just  as  they  can  at  the 


(an 


production  stage.  Adopting  the  Fin/Syn 
Proposals,  therefore,  is  not  likely  to 
promote  viewpoint  diversity. 

501.  Even  it  the  Commission  were  to 
adopt  a  broader  definition  of  "diversity" 
to  include  general  ^tertainment 
programming,  a  gatekeeper  at 
distribution  still  may  filter  unwanted 
programming  whether  or  not  the 
programming  is  produced  in-house.  For 
example,  if  a  network  were  to  decide 
that  its  prime  time  lineup  should 
consist  only  of  "reality  programming," 
or  that  it  should  target  a  particular 
audience  demographic,  there  is  no 
reason  to  believe  that  it  could  not  give 
effect  to  those  plans  with 
independently-produced  programming 
as  easily  as  it  could  with  programming 
produced  by  itself  or  an  affiliated 
company — it  simply  would  make 
known  its  programming  intent  and 
allow  independent  producers  to  fill  the 
void.  The  Fin/Syn  Proposals,  therefore, 
cannot  be  justified  on  grounds  of 
programming  diversity. 

502.  Both  CPD  and  WGA  also  fail  to 
justify  their  definitions  of  the  relevant 
market  for  purposes  of  their  proposals. 
CPD,  for  example,  has  targeted  its 
proposal  only  at  the  four  major 
broadcast  networks,  and  only  at  their 
prime  time  schedule.  However,  aside 
from  conclusory  allegations  that  "the 
prime  time  television  programming 
marketplace  is  a  narrow,  unique 
market,"  CPD  has  provided  no  reason  to 
exclude  other  video  programming 
outlets  and  other  day-times,  were  we 
inclined  to  adopt  a  fin/syn-like  rule. 
Viewers  today  have  more  programming 
choices  available  to  them  over-the-air, 
through  cable,  satellite,  or  home  video, 
than  ever  before.  Indeed.  WGA 
considers  a  much  larger  market  for  these 
purposes  (although  it,  too,  provides 
little  in  the  way  of  support  for  its  market 
definition),  and  other  commenters  have 
suggested  that  non-prime  time  broadcast 
hours  should  be  included  in  any 
analysis  relating  to  programming 
diversity.  Lacking  the  foundation  of  a 
sustainable  market  definition,  the  Fin/ 
Syn  Proposals  cannot  stand. 

503.  Finally,  to  the  extent  that  the 
Fin/Syn  Proposals  are  based  on  an 
assertion  that  the  quality  of 
independently-produced  entertainment 
programming  is  superior  to  that  of  the 
Networks,  we  find  the  record  devoid  of 
evidence  to  that  effect.  Cf.  MOWG  Study 
No.  5,  Program  Diversity  and  the 
Program  Selection  Process  on  Broadcast 
Network  Television  by  Mara  Einstein 
(Sept.  2002).  The  Commission  has  no 
means  or  methodology  to  measure  the 
quality  of  entertainment  programming, 
and  were  we  to  favor  one  type  or  genre 
of  programming  over  another,  we  would 


run  squarely  into  the  teeth  of  the  First 
Amendment.  To  be  considered  content- 
neutral,  regulations  must  have  neutral 
means  and  ends.  It  is  up  to  consumers 
and  viewers  to  determine  what 
programming  they  want  to  watch,  and 
networks,  as  they  compete  for  viewers, 
must  be  responsive  to  those  demands.  It 
is  not  for  this  agency  to  intervene  in  the 
decisions  that  determine  the  content  of 
programming  (absent  obscenity  or 
indecency  concerns). 

504.  when  the  Seventh  Circuit  • 
affirmed  the  Commission's  decision 
repealing  all  of  the  fin/syn  rules,  it 
questioned  whether  the  rules  "ever  had 
much  basis"  and  cautioned  that,  if  the 
Commission  ever  decided  to  re-impose 
similar  restrictions,  "it  had  better  have 
an  excellent,  a  compelling  reason"  to  do 
so.  Capital  Cities/ ABC,  Inc.  v.  FCC, '29 
F.3d  309.  316  (7th  Cir.  1994).  None 
appears  on  this  record.  Accordingly,  the 
Commission  rejects  the  Fin/Syn 
Proposals.  Aside  from  these  reasons,  we 
reject  WGA's  proposal  because  it  is  far 
from  clear  that  the  Commission  has 
jurisdiction  over  the  programming 
carried  on  cable  networks. 

Administrative  Matters 

505.  Paperwork  Reduction  Act  of  1995 
Analysis.  This  R&O  contains  new  and 
modified  information  collections.  The 
Commission,  as  part  of  its  continuing     ■ 
effort  to  reduce  paperwork  burdens,  will 
publish,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  a  separate  notice  in  the  Federal 
Register  inviting  the  general  public  to 
comment  on  the  information  collections 
contained  in  this  R&O  and  establishing 

a  timeframe  for  accepting  such 
comment. 

506.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  the  Commission 
has  prepared  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  of  the 
estimated  significant  economic  impact 
on  small  entities  of  the  policies  and 
rules  adopted  in  the  R&O.  The  analysis 
may  be  found  in  Appendix  G  of  the  full 
text  of  the  R&O.  This  is  a  summary  of 
the  full  FRFA.  An  Initial  Regulatory 
Flexibility  Analysis  (IRFA)  was 
incorporated  in  the  Notice  of  Proposed 
Rulemaking  (NPRM)  initiating  this 
proceeding.  This  present  FRFA 
conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of  the 
Report  and  Order  (R&O) 

507.  The  R&O  is  the  culmination  of 
the  Commission's  third  biennial 
ownership  review  and  addresses  all  six 
broadcast  ownership  rules.  This  review 
is  undertaken  pursuant  to  section  202(h) 
of  the  Telecommunications  Act  of  1996, 
which  requires  the  Commission  to 
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review  its  broadcast  ownership  rules 
every  two  years.  The  NPRM  initiated 
review  of  four  ownership  rules;  the 
national  television  multiple  ownership 
rule,  the  local  television  multiple 
ownership  rule,  the  radio  television 
cross-ownership  rule;  and  the  dual 
network  rule.  The  R&O:  (1)  Replaces  the 
newspaper/broadcast  and  radio/ 
television  cross/owmership  rules  with  a 
set  of  cross-media  limits;  (2)  modifies 
the  local  television  multiple  ownership 
rule;  (3)  modifies  the  local  radio 
ownership  rule  and  its  market 
definition;  (4)  modifies  the  national  TV 
ownership  rule  by  changing  the  35% 
limit  in  the  current  rule  to  45%;  and  (5) 
retains  the  current  dual  network  rule. 
The  Commission  believes  these  actions 
are  necessary  not  only  to  comply  with 
its  section  202(h)  obligation,  hut  to 
protect  the  Commission's  chief  goals  in 
effectively  regulating  broadcasting,  to 
promote  diversity,  localism,  and 
competition. 

508.  The  changes  adopted  in  the  R&O 
provide  a  new,  comprehensive 
fi-amework  for  broadcast  ownership 
regulation.  The  march  of  technology  has 
brought  to  homes,  schools,  and  places  of 
employment  across  America 
unprecedented  access  to  information 
and  programming,  while  the 
Commission's  broadcast  ownership 
rules  continue  to  restrict  who  may  hold 
radio  and  television  licenses.  The 
current  rules  inadequately  account  for 
the  competition  presence  of  cable, 
ignore  the  diversity-enhancing  value  of 
the  Internet,  and  lack  any  sound  basis 
for  a  national  audience  reach  cap.  Our 
current  rules  are,  in  short,  a  patchwork 
of  unenforceable  and  indefensible 
restrictions  that,  while  laudable  in 
principle,  do  not  serve  the  interests  they 
purport  to  serve. 

509.  The  adoption  of  the  R&O  is 
critical  to  the  realization  of  the 
Commission's  public  interest  goals  in 
that  it  puts  an  end  to  any  imcertainty 
regarding  the  scope.and  effect  of  our 
structural  broadcast  ownership  rules. 
Most  importantly,  the  rules  discussed 
and  adopted  in  the  R&O  serve  the 
Commission's  competition,  diversity 
and  localism  goals  in  highly  targeted 
ways  and,  working  together,  form  a 
comprehensive  framework  that  is 
responsive  to  today's  media 
environment. 

B.  Legal  Basis 

510.  This  R&O  is  adopted  pursuant  to 
§§  1,  2(a),  4(j),  303,  307,  309.  and  310  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  152(a),  154(i), 
303,  307,  309,  and  310,  and  section 
202(h)  of  the  Telecommunications  Act 
of  1996. 


C.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 

511.  In  addition  to  comments  filed  in 
direct  response  to  the  IRFA,  the 
Commission  received  hundreds  of 
thousands  of  comments,  some  of  which 
concerned  matters  of  particular  interest 
to  small  entities.  These  comments  are 
discussed  in  the  section  of  this  FRFA 
discussing  the  steps  taken  to  minimize 
significant  impact  on  small  entities,  and 
the  significant  alternatives  considered. 
The  Small  Business  Administration 
(SBA)  filed  comments  in  response  to  the 
IRFA  in  the  NPRM  and  also  in  response 
to  the  IRFAs  in  Dockets  01-317  and  00- 
244.  In  both  letters,  SBA  argues  that  the 
Notices  of  Proposed  Rulemaking  were 
not  specific  enough  to  comply  with  the 
Administrative  Procedure  Act  or  the 
Regulatory  Flexibility  Act.,  and  that  the 
IRFA  did  not  fully  discuss  the  possible 
impact  of  the  proposed  actions  on  small 
entities  or  offer  alternatives  that  could 
minimize  that  impact.  SBA  contends 
that  the  general  nature  of  the  decisions 
made  it  difficult  for  small  entities  to  file 
meaningful  comments  and  so  "frustrates 
the  spirit  of  the  RFA."  Therefore,  SBA 
asks  us  to  issue  a  Further  Notice  of 
Proposed  Rulemaking  in  this 
proceeding.  We  disagree  with  SBA  and 
deny  its  request.  Contrary  to  the 
implication  of  SBA,  the  actual  rules  at 
issue  in  this  proceeding  are  specifically 
identified  in  the  NPRM  and  are  well- 
known  by  interested  parties — they  are 
our  current  broadcast  ownership  rules. 
Congress  has  directed  us  to  review  those 
rules  every  two  years  to  determine 
whether  those  exact  rules  remain 
necessary  in  the  public  interest.  That  we 
have  done  in  this  proceeding  and  in 
accordance  with  the  NPRM.  Further. 
Congress  has  directed  the  Commission 
to  eliminate  or  modify  any  of  its 
broadcast  ownership  rules  that  no 
longer  are  necessary.  Again,  it  was 
explicit  in  the  NPRM  that  we  might 
eliminate  any  rule  that  could  not  be 
justified  in  light  of  the  current  media 
marketplace.  To  the  extent  that  we  have 
eliminated  rules  in  the  Order,  there  has 
been  no  failure  of  notice.  With  respect 
to  those  rules  that,  having  been  found 
uimecessary,  have  been  modified  in  the 
Order,  the  question  is  the  familiar  one — 
were  the  modifications  a  "logical 
outgrowth"  of  the  issues  identified  in 
the  NPRM.  The  Commission  concludes 
that  the  R&O  and  its  accompanying 
rules  are  a  logical  outgrowth  of  the 
questions  posed  in  the  NPRM.  The' 
modifications  made  in  the  R&O  are 
consistent  with  the  issues  and  questions 
posed  in  the  NPRM.  and  take  account  of 
the  full  record  in  this  proceeding.  The 


Commission  takes  seriously  the 
mandate  of  section  202(h)  to  review  our 
broadcast  ownership  rules  every  two 
years.  It  would  be  impractical  to 
complete  such  a  Herculean  task,  in  this 
case,  to  review  six  different  rules,  and 
to  complete  that  review  in  time  to  start 
another  review,  if  we  issued  a  separate 
notice  detailing  modifications  to  rules 
and  initiated  another  comment  period. 

512.  SBA's  contentions  that  the 
general  nature  of  the  IRFA  in  the  NPRM 
made  it  financially  and  practically 
difficult  for  small  entities  to  file 
meaningful  comments  and  that  small 
entities  have  not  had  an  opportunity  to 
comment  on  the  potential  impact  of  the 
actions  adopted  in  the  R&O  are  belied 
by  the  hundreds  of  thousands  of 
comments  filed  in  this  proceeding. 
Additionally,  public  hearings  were 
conducted. 

513.  Hodson  Broadcasting  filed 
comments  and  reply  comments  in  MM 
Dockets  01-317  and  00-244. 
recommending  that  the  Commission 
modify  the  new  entrant  bidding  credit 
in  the  broadcast  auction  process  from 
the  current  percentages  of  25  percent 
and  35  percent  to  30  percent  and  45 
percent.  Hodson  also  recommends,  in 
its  proposed  30  percent  tier,  that  we 
allow  an  attributable  interest  in  five 
mass  media  facilities  nationwide 
instead  of  the  current  three,  with  the 
condition  that  the  winning  bidder  has 
no  attributable  interest  in  a  broadcast 
presence  already  in  the  market  the 
proposed  broadcast  station  intends  to 
serve.  Finally,  for  entities  eligible  for 
Hodson 's  proposed  45  percent  tier, 
Hodson  recommends  that  we  establish  a 
relaxed  payment  plan  for  the  winning 
bid  balance  that  would  include  an 
extended  payment  schedule.  Hodson 
claims  that  its  proposals  would  benefit 
small  entities.  Hodson's  proposals  go  to 
our  broadcast  auction  rules  and  process, 
not  our  ownership  rules.  These 
proposals  are  not  a  logical  outgrowth  of 
the  NPRM  and  they  are  therefore 
outside  the  scope  of  this  proceeding. 

D.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

514.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  wtiere 
feasible,  an  estimate  of,  the  number  of 
entities  that  will  be  affected  by  the 
rules.  The  RFA  defines  the  term  "small 
lentity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act,  unless 
the  Commission  has  developed  one  or 
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According  to  Commission  staff  review 
of  the  BIA  Publications,  Inc.,  Master 
Access  Radio  Analyzer  Database,  as  of 
May  16,  2003,  about  10,427  of  the 
10,945  commercial  radio  stations  in  the 
United  States  have  revenue  of  $6 
million  or  less.  We  note,  however,  that 
many  radio  stations  are  affiliated  with 
much  larger  corporations  with  much 
higher  revenue,  and  that  in  assessing 
whether  a  business  concern  qualifies  as 
small  under  the  above  definition,  such 
business  (control)  affiliations  ^^  are 
included. '^  Our  estimate,  therefore 
likely  overstates  the  number  of  small 
businesses  that  might  be  affected  by  any 
changes  to  the  ownership  rules. 

518.  Daily  Newspapers.  The  SBA 
defines  a  newspaper  publisher  with  no 
more  than  500  employees  as  a  small 
business.  According  to  the  1997 
Economic  Census,  8,620  of  8,758 
newspaper  publishers  had  less  than  500 
employees.  The  data  does  not 
distinguish  between  newspaper 
publishers  that  publish  daily  and  those 
that  publish  less  frequently,  and  the 
latter  are  more  likely  to  be  small 
businesses  than  the  former  because  of 
the  greater  expense  to  publish  daily. 
The  new  cross  ownership  limits  apply 
only  to  daily  newspapers.  It  is  likely 
that  not  all  of  the  8,620  small 
newspaper  publishers  are  affected  by 
the  current  rule. 

E.  Description  of  Projected  Reporting, 
Recordkeeping,  Other  Compliance 
Requirements 

519.  The  R&O  generally  relaxes  or 
retains  the  existing  broadcast  ownership 
rules.  The  R&O  does,  however,  adopt  a 
paperwork  and  compliance  requirement 
in  connection  with  the  local  radio 
ownership  rules.  The  R&O  requires  that 
parties  with  existing  attributable  Joint 
Sales  Agreements  (JSAs)  covering  radio 
stations  located  in  Arbitron  Metros  file 

a  copy  of  the  JSA  with  the  Commission 
within  60  days  of  the  effective  date  of 
the  R&O.  Parties  with  JSAs  for  radio 
stations  not  located  in  Arbitron  Metros 
will  have  to  file  JSAs  within  60  days  of 
the  effective  date  of  the  Order. 
Additionally,  we  are  modifying  FCC 
Application  Forms  314  and  315  to 
require  applicants  to  file  attributable 
JSAs  at  the  time  an  application  is  filed. 
In  addition,  parties  may  be  required  to 
file  a  copy  of  Local  Marketing 


■•* Concerns  are  affiliates  of  each  other  when  one 
concern  controls  or  has  the  power  to  control  the 
other,  or  a  third  party  or  parties  controls  or  has  the 
power  to  control  both.  13  CFR  121.103(a)(1). 
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domestic  and  foreign  affiliates,  regardless  of 
whether  the  affiliates  are  organized  for  profit,  in 
determining  the  concern's  size.  13  CFR  121(a)(4). 


Agreements  (LMAs)  that  have  become 
attributable  because  of  the  decision  to 
modify  the  market  definition  for  radio 
stations. 

520.  Further,  in  connection  with  the 
local  TV  ownership  rule,  the  R&O  states 
that  any  licensee  with  a  temporary 
waiver  or  pending  waiver  extension 
request  must,  by  no  later  than  60  days 
after  the  effective  date  of  the  R&O,  file 
either  a  statement  describing  how 
ownership  of  the  subject  station 
complies  with  the  local  TV  ownership 
rule  or  an  application  for  transfer  or 
assigmnent  of  license  for  one  of  the 
stations  that  is  subject  of  the  waiver. 

521.  The  R&O  modifies  the  standards 
for  rule  waiver  requests  involving  failed, 
failing,  and  unbuilt  local  television 
stations  by  removing  the  requirement  to 
demonstrate  that  there  is  no  reasonably 
available  out-of-market  buyer.  It  also 
provides  guidelines  for  waiver  of  the  top 
four-ranked  restriction  in  markets  of 
certain  sizes,  and  addresses  existing 
combinations  that  may  not  comply  with 
the  modified  local  television  ownership 
rule.  The  R&O  indicates  that  waiver 
applicants  should  supply:  television 
ratings  information  for  all  the  television 
stations  in  the  market  for  the  four  most 
recent  ratings  periods;  and  information 
about  current  local  news  production  for 
all  stations  in  the  local  market  and  the 
effect  of  the  proposed  merger  on  local 
news  and  public  affairs  programming 
for  the  affected  stations.  Waiver 
applicants  claiming  that  the  merger  is 
needed  to  facilitate  the  digital  transition 
should  provide  data  supporting  this 
assertion.  Applicants  stating  that  the 
merger  is  needed  to  preserve  a  local 
oewscast  should  document  the  financial 
performance  of  the  affected  news 
division.  Applicants  for  waiver  of  oiu- 
top  four-ranked  restriction  must 
demonstrate  that  the  proposed 
combination  will  produce  public 
interest  benefits.  As  in  the  context  of  the 
failing  station  waiver,  the  Commission 
will  require  that,  at  the  end  of  the 
merged  stations'  license  term,  the  owner 
of  the  merged  stations  must  certify  to 
the  Commission  that  the  public  interest 
benefits  of  the  merger  are  being  fulfilled. 
This  certification  must  include  a 
specific  factual  showing  of  the  program- 
related  benefits  that  have  accrued  to  the 
public.  The  Commission  will  consider 
waivers  of  our  local  TV  ownership  rule 
where  a  party  can  demonstrate  that  the 
signals  of  the  stations  in  a  proposed 
combination  do  not  have  overlapping 
Grade  B  contours  and  have  not  been 
carried,  via  DBS  or  cable,  to  any  of  the 
same  geographic  areas  within  the  past 
year.  The  R&O  also  adopts  a  paperwork 
and  compliance  requirement  in 
coimection  with  parties  who  have  a 
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conditional  waiver  or  a  pending  waiver 
request  concerning  newspaper/ 
broadcast  or  television/radio  cross- 
owmership  situations.  These  parties  ■ 
must  notify  the  Commission  as  to 
whether  or  not  the  combinations  are  in 
at-risk  markets  or  whether  the 
combinations  would  otherwise  be 
prohibited  pursuant  to  the 
Commission's  Cross-Media  Limits. 

522.  The  R&O  addresses  issues 
relating  to  existing  combinations  that 
may  not  comply  with  the  modified 
rules.  The  R&O  grandfathers  existing 
holdings.  The  R&O  requires  that  parties 
come  into  compliance  with  the 
modified  rules  upon  sale  of  the 
grandfathered  combination,  except 
when  such  transfers  are  made  to,  or  by, 
"eligible  entities."  The  R&O  defines  an 
eligible  entity  as  a  small  business 
consistent  with  SBA  standards  for 
industry  groupings.  The  R&O  prohibits 
an  eligible  entity  from  selling  a 
grandfathered  combination  acquired 
after  the  adoption  date  of  the  R&O 
unless  it  has  held  the  combination  for 

a  minimum  of  three  years.  The  R&O 
adopts  processing  guidelines  for 
pending  broadcast  assignment  and 
transfer  of  control  applications. 
Applicants  with  pending  long-form 
applications  (FCC  Forms  314  and  315) 
that  require  a  multiple  ownership 
showing  may  amend  applications  by 
submitting  a  new  multiple  ownership 
showing  demonstrating  compliance 
with  the  rules  adopted  in  the  R&O. 
Applicants  may  begin  filing  such 
amendments  once  notice  has  been 
published  by  the  Commission  in  the 
Federal  Register  that  OMB  has 
approved  the  information  collection 
requirements  contained  in  such 
amendments.  Applications  pending  as 
of  the  effective  date  of  the  rules  adopted 
in  the  R&O  will  be  processed  under  the 
new  rules. 

523.  Finally,  the  R&O  establishes  a 
freeze  on  the  filing  of  new  broadcast 
assignment  and  transfer  of  control 
applications  that  require  the  use  of  FCC 
Form  314  or  315. 

524.  The  freeze  began  on  the  adoption 
date  of  the  R&O  and  ends  on  the  date 
that  notice  has  been  published  by  the 
Commission  in  the  Federal  Register  that 
OMB  has  approved  the  revised  forms. 
The  Commission  will  continue  to 
process  short-form  (FCC  316) 
applications.  The  Commission  is 
modifying  and  releasing  revised  forms 
301,  314,  and  315  based  on  the  changes 
in  the  R&O,  and  these  revised  forms  will 
be  effective  upon  OMB  approval. 


F.  Steps  Taken  To  Minimize  Significant 
Impact  on  Small  Entities  and 
Significant  Alternatives  Considered 

525.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities. 

526.  Any  discussion  of  alternatives 
which  were  available  to  the  Commission 
in  reviewing  these  broadcast  ownership 
rules  must  begin  with  an  understanding 
that  section  202(h)  mandates  that  the 
Commission  review  these  rules  to 
determine  whether  they  remain 
"necessary  in  the  public  interest." 
Section  202(h)  carries  with  it  a 
presumption  in  favor  of  repealing  or 
modifying  the  ownership  rules  if  the 
Commission  finds  the  rules  are  not 
"necessary  in  the  public  interest."  Thus, 
the  Commission  has  three  chief 
alternatives  available  in  analyzing  each 
of  these  rules — to  eliminate  the  rule, 
modify  it,  or,  if  the  Commission 
determines  that  the  rule  is  "necessary  in 
the  public  interest,"  retain  the  rule.  As 
discussed  in  paragraphs  10-16  of  the 
R&O,  the  Commission  in  reviewing  the 
broadcast  ownership  rules  is  acting 
under  its  legislative  mandate  and. 
guided  by  recent  court  decisions,  finds 
that  section  202(h)  carries  with  it  a 
presumption  in  favor  of  repealing  or 
modifying  the  ownership  rules.  Given 
these  limitations,  the  Commission  is 
limited  in  the  relief  it  can  offer  small 
entities. 

527.  The  Commission  received  more 
than  500,000  brief  comments  and  form 
letters  from  individual  citizens.  These 
commenters  expressed  general  concerns 
about  the  potential  consequences  of 
media  consolidation,  including 
concerns  that  such  consolidation  would 
result  in  a  significant  loss  of  viewpoint 
diversity,  and  affect  competition  from 
all  entities,  including  small  entities.  The 
Commission  shares  these  concerns  and 
believes  that  the  rules  adopted  in  the 
R&O  serve  our  public  interest  goals,  take 
account  of  and  protect  the  vibrant  media 
marketplace,  including  the  continued 
viability  of  small  entities,  and  comply 
with  our  statutory  responsibilities  and 
limits. 


528.  The  decisions  made  in  the  R&O 
reduce  or-remove  regulator}'  restrictions 
for  all  entities,  including  small  entities. 
The  Commission  also  adopts  waiver 
processes  that  will  enable  licensees  to 
seek  relief  from  the  impact  of  the  rules 
in  appropriate  circumstances. 
Additionally,  we  are  grandfathering 
existing  combinations,  both  intra-  and 
inter-media,  that  would  not  comply 
with  the  new  regulations.  This  will 
prevent  the  harmful  economic  impact  of 
forced  divesture  at  fire-sale  prices  that 
would  have  been  burdensome  to  all 
affected  licensees,  including  small 
entities.  Also,  the  Commission  generally 
elects  to  establish  bright-line  ownership 
rules  rather  than  case-by-case 
determinations.  This  will  reduce  the 
delay,  cost,  and  imcertainty  that 
sometimes  accompanies  case-by-case 
reviews.  This  is  of  special  interest  to 
small  entities  as  such  costs  could  weigh 
disproportionately  on  small  businesses 
if  the  subject  matter  of  the  proposed 
transaction  is  a  substantial  portion  of 
the  small  business's  total  assets. 
Generally  speaking,  by  adopting  bright- 
line  rules  rather  than  a  case-by-case 
approach,  the  Commission  takes  action 
that  will  benefit  small  businesses  by 
lowering  transaction  costs  and 
increasing  regulator)'  certainty. 

529.  Local  TV'  Multiple  Ownership 
Rule  (Paragraphs  132-234).  The  R&O 
modifies  the  current  local  TV  multiple 
ownership  rule  to  permit  an  entity  to 
have  an  attributable  interest  in  two 
television  stations  in  markets  with  17  or 
fewer  stations;  and  up  to  three  stations 
in  markets  with  18  or  more  stations, 
provided  that  no  more  than  one  of  the 
stations  in  the  combination  is  ranked 
among  the  top  four  in  terms  of  audience 
share.  As  a  result  of  the  top  four-ranked 
standard,  combinations  in  markets  with 
fewer  than  five  stations  are  not 
permitted.  The  R&O  eliminates  the 
provision  of  the  current  rule  that 
permits  combinations  of  two  television 
stations  that  do  not  have  overlapping 
signal  contours.  Because  of  mandatory 
carriage  of  television  broadcast  stations 
by  multichannel  video  programming 
distributors,  the  geographic  market  in 
which  a  station  competes  is  generally  its 
Nielsen  Designated  Market  Area  (DMA), 
rather  than  its  over-the-air  service  area. 
Therefore  all  proposed  stations 
combinations  will  be  subject  to  the 
restrictions  described  above,  without 
regard  to  contour  o  /erlap. 

530.  Commenters  proposing 
elimination  or  relaxation  of  the  local  TV 
multiple  ownership  rule  argue  that  the 
rule  is  no  longer  "necessary  in  the 
public  interest"  because  it  prevents 
broadcasters  from  achieving  efficiencies 
that  will  allow  them  to  compete  more 


46352  ■  Federal  Register/ Vol.  68,  No.  150/Tuesday,  August  5,  2003 /Rules  and  Regulations 


effectively  w  th  other  media  outlets  and 
to  provide  iir  proved  services  to  the 
public.  Sever  d  commenters  contend 
that  this  is  es  )ecially  true  for 
broadcasters  n  small  and  mid-sized 
markets.  The  Commission  agrees  that, 
by  limiting  c(  mmon  ownership  of 
television  sta  ions  in  local  markets 
where  at  leas  eight  independently 
owned  TV  sU  tions  would  remain  post 
merger,  the  ci  irrent  rule  prohibits 
mergers  that  i  kfould  result  in  efficiencies 
that  will  ben€  fit  the  public  interest, 
especially  me  rgers  in  small  and  mid- 
sized markets  The  modifications  to  the 
rule  adopted  n  the  Order  will  permit 
broadcasters  n  more  small  and  mid- 
sized markets ,  including  small  entities, 
to  combine  ai  d  thereby  achieve  such 
efficiencies.  1  he  modified  rule  accounts 
for  the  compe  titive  realities  faced  by 
broadcasters  i  n  small  and  medium 
markets.  Alth  jugh  the  modified  rule 
ensures  that  t  lere  will  be  at  least  six 
competitors  ii  i  markets  with  12  or  more 
television  stal  ions,  in  markets  with  1 1 
or  fewer  telev  sion  stations  the  R&O 
permits  highe  r  levels  of  concentration  in 
light  of  the  di  Terences  in  the  economics 
of  broadcastii  g  in  smaller  markets.  The 
top  four — ran  Led  restriction  of  the 
modified  loca  TV  ownership  rule  also 
protects  smal  entities  by  preventing  the 
largest  firms  i  i  a  given  local  market 
from  combini  ig  to  achieve  excessive 
market  power  By  prohibiting 
combinations  involving  stations  with 
the  largest  au(  ience  shares,  the 
restriction  pn  tecfs  against  potential 
harm  to  broac  casters  with  smaller 
market  shares  including  small  entities. 

531.  The  Ri  O  also  addresses 
competitive  c  lallenges  faced  by 
broadcasters  i  i  small  markets  through 
modified  wai'  er  standards.  The  R&O 
modifies  the  ;  landards  for  rule  waiver 
requests  invo  ving  failed,  failing,  and 
unbuilt  local   elevision  stations  by 
removing  the  equirement  to 
demonstrate  t  lat  there  is  no  reasonably 
available  out-  )f-market  buyer.  The  R&O 
further  adopt!  two  additional  waiver 
standards.  Fir  it,  it  provides  for 
consideration  of  requests  for  waiver  of 
the  top  foiu--r<  nked  prohibition  of  the 
local  TV  own(  rship  rule  in  markets  with 
1 1  or  fewer  T '  stations  where  an 
applicant  can  show  that  the  public 
interest  benef  ts  of  a  proposed 
combination  (  utweigh  potential  harms 
to  competition,  diversity,  and  localism. 
In  evaluating  ;uch  waiver  requests,  the 
Commission  a  Iso  will  account  for  the 
diminished  re  ich  of  UHF  stations  by 
considering  w  lether  the  proposed 
combination  i  ivolves  a  UHF  station. 
Reduced  audi  snce  reach  diminishes 
UHF  stations'  impact  on  diversity  and 


competition  in  local  markets.  Because 
this  standard  applies  only  in  smaller 
markets,  it  may  benefit  smaller  entities 
that  would  otherwise  be  unable  to 
combine  under  the  current  nde.  In 
addition,  because  it  will  accoimt  for 
competitive  disparities  faced  by  UHF 
stations,  it  will  benefit  small  entities 
that  may  own  such  stations.  The  Order 
also  provides  guidelines  for  waivers  for 
combinations  involving  stations  that  do 
not  have  overlapping  signal  contours 
and  are  not  carried  in  the  same 
geographic  area  by  MVPDs. 

532.  The  Commission  received  a 
proposal  that,  if  the  local  TV  multiple 
ownership  rule  is  relaxed,  the 
Commission  require  periodic 
certification  by  owners  of  same-market 
combinations  that  they  are  not  engaged 
in  certain  types  of  anticompetitive 
conduct  that  would  adversely  affect 
smaller  broadcasters  in  their  markets. 
The  Commission  denies  this  proposal, 
on  grounds  that  the  modified  local 
television  ownership  rule  does  not 
increase  the  likelihood  that  broadcasters 
will  engage  in  anticompetitive  conduct. 
The  R&O  notes  that,  if  broadcasters 
engage  in  anticompetitive  conduct  that 
is  illegal  under  antitrust  statutes, 
remedies  are  available  piusuant  to  those 
"statutes.  In  addition,  an  antitrust  law 
violation  would  be  considered  as  part  of 
the  Commission's  character 
qualifications  review  in  connection  with 
any  renewal,  assignment,  or  transfer  of 

a  license. 

533.  The  Commission,  as  discussed  in 
paragraphs  209-220  of  the  R&O, 
received  several  suggestions  for 
modifying  the  local  TV  multiple 
ownership  rule,  but  concludes  that,  as 
compared  to  the  modified  rule,  the 
proposals  advanced  by  commenters  are 
more  likely  to  result  in  anomalies  and 
inconsistencies  or  will  otherwise  fail  to 
serve  our  policy  goals.  Examining  each 
proposal  in  turn,  the  R&O  concludes 
that  these  proposals  would  permit 
unacceptable  levels  of  concentration  in 
local  markets  or  would  permit 
combinations  among  top  four-ranked 
stations,  which  are  likely  to  result  in 
competitive  harm,  with  no  offsetting 
public  interest  benefits.  One 
commenter,  the  National  Association  of 
Broadcasters  (NAB)  proposes  a  "10/10" 
alternative  that  would  permit 
combinations  where  at  least  one  of  the 
stations  has  had,  on  average  over  the 
course  of  the  year,  an  all-day  audience 
share  of  10  or  less.  NAB  maintains  that 
its  proposal  would  provided  needed 
financial  relief  for  struggling  stations  in 
small  and  medium  markets  and  those 
that  are  lower  rated,  and,  by  prohibiting 
combinations  of  leading  stations,  would 
effectuate  the  Commission's  diversity 


and  competition  goals.  The  Commission 
dismisses  this  proposal,  finding  that  the 
proposal  would  permit  mergers  between 
financially  strong  stations,  including  top 
four-ranked  stations,  in  a  significant 
number  of  markets,  and  offers  no 
justification  for  using  10  as  a  threshold. 
The  R&O  finds  that,  rather  than 
allowing  combinations  involving  top 
fouj-ranked  stations  as  a  general  rule. ' 
consideration  of  waivers  of  the  top  four- 
ranked  restriction  in  smaller  markets  on 
a  case-by-case  basis,  as  described  above, 
will  better  effectuate  its  policy  goals, 
and  will  address  the  concerns  of 
broadcasters  in  smaller  markets, 
including  small  entities  operating  in 
such  markets. 

534.  Local  Radio  Ownership  Rule 
(Paragraphs  235-326).  The  local  radio 
ownership  rule  limits  the  number  of 
commercial  radio  stations  overall  and 
the  number  of  commercial  radio  stations 
in  a  service  (AM  or  FM)  that  a  party  may 
own  in  a  local  market.  The  Commission 
finds  that  die  numerical  limits  in  the 
current  rule  are  "necessary  in  the  public 
interest,"  but  finds  that  the  rule  must  be 
modified  to  change  the  method  for 
defining  radio  markets  and  to  count 
noncommercial  stations  in  the  market. 
The  R&O  thus  modifies  the  rule  by 
adopting  a  market  definition  that 
reflects  more  accurately  the  competitive 
impact  of  proposed  radio  station 
combinations,  and  by  providing  that  the 
Commission  will  count  non-commercial 
radio  stations  in  calculating  market  size. 
The  R&O  also  makes  joint  sales 
agreements  (JSAs)  attributable  for 
purposes  of  determining  compliance 
with  the  local  radio  ownership  rule  and 
adopts  "grandfathering"  rules  and 
procedures  to  address  any  existing 
station  ownership  patterns  or  JSAs  that 
may  cause  a  party  to  be  out  of 
compliance  with  the  modified  rule.  The 
Commission  dismisses  requests  to 
repeal  the  local  radio  ownership  rule. 
Commenters  favoring  repeal  argue  that, 
for  example,  the  rule  is  unjustified 
because  consolidation  has  resulted  in 
efficiencies  and  has  produced 
significant  public  interest  benefits. 
While  the  Commission  does  not  dispute 
that  a  certain  level  of  consolidation  of 
radio  stations  can  improve  the  ability  of 
a  group  owner  to  make  investments  that 
benefit  the  public,  we  seek  to  ensure 
that  radio  stations  outside  of  the 
dominant  groups,  including  small 
entities  can  remain  viable  and,  beyond 
that,  can  prosper.  Other  commenters 
dispute  these  contentions,  expressing 
concern  that,  in  a  concentrated  market, 
dominant  radio  station  groups  can 
exercise  market  power  to  attract  revenue 
at  the  expense  of  the  small  owner.  As  a 
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residt,  they  argue,  the  small  owner  has 
greater  difficulty  obtaining  the  revenue 
it  needs  to  develop  and  broadcast 
attractive  programming  and  to  compete 
generally  against  the  dominant  station 
groups.  Although  the  Conunission 
declines  to  pass  on  the  competitive 
situation  in  any  particular  radio  market 
in  the  context  of  this  proceeding,  the 
concerns  raised  by  the  latter 
commenters  comport  with  the 
competition  analysis  that  underlies  this 
R&O  and  supports  our  decision  not  to 
repeal  the  local  radio  ownership  rule. 

535.  The  Commission  decides  not  to 
require  divestiture  of  existing 
combinations  of  broadcast  stations  that 
violate  the  modified  multiple  ownership 
rules  adopted  in  the  Order.  The 
Commission  determined  that  the 
alternative,  requiring  divestiture,  would 
be  too  disruptive  on  the  broadcast 
industry,  which  includes  small 
broadcast  owTiers.  However,  the 
Commission  will  require  that 
combinations  comply  with  the  modified 
multiple  ownership  rules  upon  the 
assignment  or  transfer  of  control  of  the 
station  group.  The  Commission  rejected 
the  alternative,  allowing  grandfathered 
combinations  to  be  sold  in  perpetuity, 
because  such  a  decision  would  disserve 
oiu-  competition  goals  discussed  in  the 
Order.  Any  spin-offs  that  would  be 
required  upon  sales  of  stations  in  a 
grandfathered  group  could  afford  new 
entrants  the  opportunity  to  enter  the 
media  marketplace.  It  could  also  give 
small  station  owners  already  in  the 
market  the  opportunity  to  acquire  more 
stations  and  take  advantage  of  the 
benefits  of  combined  ownership. 

536.  The  Commission  adopts  an 
exception  to  the  prohibition  on  the 
transfer  of  grandfathered  combinations 
that  violate  the  new  rules.  The 
Commission  will  allow  transfers  to 
"eligible  entities."  The  Commission 
defines  an  eligible  entity  as  a  small 
business  consistent  with  SBA  standards 
for  industry  groupings.  This  exception 
was  adopted  to  facilitate  new  entry  by, 
and  growth  of,  small  businesses  in  the 
broadcast  industry,  and  thereby  further 
our  goals  of  diversity  of  ownership, 
competition,  and  localism.  The 
Commission  will  allow  eligible  entities 
to  sell  grandfathered  combinations 
generally  without  restriction.  The 
Commission  believes  that  small 
businesses  require  greater  flexibility 
than  do  larger  entities  for  the 
disposition  of  assets.  Restrictions  on  the 
sale  of  assets  could  disproportionately 
harm  the  financial  stability  of  smaller 
firms,  compared  to  that  of  larger  firms 
that  have  other  revenue  streams.  To 
prevent  abuse  of  the  policy,  the 
Commission  prohibits  eligible  entities 


from  selling  grandfathered  combinations 
acquired  after  adoption  date  of  the 
Order  unless  it  has  held  the 
combination  for  a  minimum  of  three 
years. 

537.  Paragraphs  316-325  of  the  R&O 
discuss  attribution  of  JSAs.  In  this 
regard,  the  Commission  has  the  option, 
supported  by  some  commenters,  of 
maintaining  its  current  policy  of  that 
JSAs  are  not  attributable  under  the 
Commission's  rules.  Commenters 
supporting  retention  of  this  exemption 
argue  that  JSAs  produce  a  public 
interest  benefit.  Although  the 
Commission  continues  to  believe  that 
JSAs  may  have  some  positive  effects  on 
the  local  radio  industry,  the  threat  to 
competition  and  the  potential  impact  on 
the  influence  over  the  brokered  stations 
and  requires  attribution.  As  indicated  in 
paragraph  319  of  the  R&O,  the 
Commission  recognizes  that  JSAs  raise 
concerns  regarding  the  ability  of  smaller 
•broadcasters  to  compete,  and  may 
negatively  affect  the  health  of  the  local 
radio  industry  generally.  Therefore,  the 
R&O  states  that  the  Commission  will 
now  count  such  brokered  stations 
toward  the  brokering  licensee's 
attributable  interest  in  one  or  more 
stations  in  a  local  radio  market. 

538.  Newspaper/Broadcast  and 
Radio/Television  Cross  OuTiership 
Rules.  (Paragraphs  327-481).  Based  on 
the  extensive  record  in  this  proceeding, 
the  Commission  finds  that  neither  the 
current  nationwide  prohibition  on 
conunon  ownership  of  daily  newspapers 
and  broadcast  outlets  in  the  same 
market,  nor  our  cross-service  restriction 
on  commonly  owned  radio  and 
television  outlets  in  the  same  market,  is 
"necessary  in  the  public  interest."  With 
respect  to  both  rules,  the  Commission 
concludes  that  the  ends  sought  can  be 
achieved  with  more  precision  and  with 
greater  deference  to  First  Amendment 
interests  by  modifying  the  rules  into  a 
single  set  of  cross  media  limits.  The 
modified  rules  adopted  in  the  R&O  are, 
in  sum,  designed  to  protect  against 
markets  becoming  highly  concentrated, 
in  a  qualitative  sense,  for  diversity 
purposes. 

539.  Although  our  conclusions 
pertain  to  markets  of  all  sizes, 
newspaper-broadcaster  combinations 
may  produce  tangible  public  benefits  in 
smaller  markets  in  particular.  In  this 
regard,  West  Virginia  Media  contends 
that  the  cross-ownership  restriction 
impairs  coverage  of  local  news  and 
public  affairs  in  small  markets  by 
prohibiting  combinations  that  would 
produce  efficiencies  and  synergies 
particularly  necessary  in  smaller 
markets.  It  argues  that  the  rule  may  have 
the  unintended  effect  of  stifling  local 


news  by  prohibiting  efficient 
combinations  that  would  produce  better 
output.  We  assume  that  the  efficiencies 
cited  by  West  Virginia  Media  can 
benefit  small  businesses  with  respect  to 
the  production  of  news  and  public 
affairs  programming. 

540.  National  Ownership  Rules 
(Paragraphs  499-621).  The  R&O 
modifies  the  national  TV  ownership 
rule  by  raising  the  audience  cap  from 
35%  of  the  country's  television 
households  to  45%.  The  Commission 
received  a  significant  amount  of  public 
comment  in  this  regard  and.  based  on 
the  record,  finds  that,  although  retention 
of  a  national  cap  is  necessary  to  limit 
the  percentage  of  television  households 
that  an  entity  may  reach  through  the 
station  it  owns,  a  cap  of  35%  is  not 
necessary  to  preserve  }he  balance  of 
bargaining  power  between  networks  and 
affiliates  and  may  have  other 
drawbacks.  The  Commission  believes 
that  the  current  affiliate/network 
dynamic  is  beneficial  to  viewers  ai>d 
should  be  preserved  and  that 
eliminating  the  cap  altogether  would 
shift  the  balance  of  power  with  respect  . 
to  programming  decisions  toward  the 
national  broadcast  networks  in  a  way 
that  would  disser\'e  the  Commission's 
localism  policy.  But  the  evidence 
suggests  that  35%  is  overly  restrictive 
and  that  the  cap  may  safely  be  raised 
and  the  benefits  of  wider  network 
station  ownership  achieved  without 
disturbing  either  this  balance  or 
affiliates'  ability  to  preempt  network 
programming. 

541.  The  R&O  cites  three  primary 
reasons  for  settling  on  the  45%  cap:  (1) 
Given  that  the  Commission  is  interested 
in  finding  a  point  at  which  the  balance 
of  bargaining  power  between  networks 
and  affiliates  is  roughly  equal,  a 
national  audience  reach  cap  of 
approximately  half  of  all  homes  is 
appropriate;  (2)  because  the 
Commission  has  some  concern  about 
allowing  significant  new  aggregation  of 
network  power  absent  more  compelling 
evidence  regarding  the  possible  effects 
of  that  aggregation  above  current  limits 
and  in  light  of  the  fact  that  Congress 
raised  the  ownership  cap  by  ten 
percentage  points  in  1996,  the 
Commission  is  inclined  to  take  a 
similarly  incremental  approach;  and  (3) 
a  45%  cap  will  allow  some,  but  not 
unconstrained,  growth  for  each  of  the 
top  largest  network  owners.  Permitting 
the  networks  a  modest  amount  of 
growth  will  enable  them  to  compete 
more  effectively  with  cable  and  DBS 
operators  and  may  help  preserve  free, 
over-the-air  television  by  reducing  the 
likelihood  that  networks  will  migrate 
expensive  programming  to  their  cable 
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networks.  Th  5  R&O  retains  the  50% 
UHF  discoun  t  when  calculating  a 
television  sta  ion  owner's  national 
reach,  which  could  benefit  small 
businesses  b)  encouraging  the 
emergence  of  new  broadcast  networks. 
The  R&O  sun  5ets  the  application  of  the 
I  HF  discoun ;  for  the  stations  owned  by 
the  top  four  b  roadcast  networks  when 
the  digital  transition  is  completed  on  a 
market  bv  ma  rket  basis. 

542.  The  C(  tmmission  retains  the  dual 
network  rule,  which  permits  common 
ownership  of  multiple  broadrjst 
networks,  bul  prohibits  a  merger 
between  or  aipong  the  "top-four" 
networks,  finding  that  the  rule  is 
"necessary  in  the  public  interest"  to_ 
promote  com  )etition  and  localism.  The 
R&O  conclud  ;s  that  a  top-four  network 
merger  woulc  give  rise  to  competitive 
concerns  that  the  merged  firm  would  be 
able  to  reduc( '  its  program  purchases 
andVor  the  pr  ce  it  pays  for 
programming  and  that  this  would  in 
turn  harm  vie  wers  through  reduction  in 
program  outp  at,  program  choices, 
program  qua!  ty,  and  innovation. 
Further,  a  top  four  network  merger 
would  harm  1  jcalism  by  providing  the 
networks  witl  undue  economic  leverage 
over  their  affi  iates. 

543.  Minon  (y  and  Women  Proposals 
(Paragraphs  i  6-52).  MMTC  proposes  a 
dozen  busine  is  and  regulatory 
initiatives  tha  t  "would  go  a  long  way 
toward  increa  sing  entry  into  the 
conununicatii  ins  industry  by 
minorities."  MMTC's  initiatives 
include:  (1)  E  }uity  for  specific  and 
contemplated  future  acqui.'iitions;  (2) 
enhanced  out  each  and  access  to  debt 
financing  by  major  financial 
institutions:  ( 5)  investments  in 
institutions  s\  lecializing  in  minority  and 
small  busines  5  financing;  (4)  cash  and 
in-kind  assist  mce  to  programs  that  train 
future  minori  y  media  owners;  (5) 
creation  of  a  1  usiness  planning  center 
that  would  wi  )rk  one-on-one  with 
minority  entr  spreneurs  as  they  develop 
business  plan  >  cind  strategies,  seek 
financing,  am  pursue  acquisitions:  (6) 
executive  loai  is,  and  engineers  on  loan, 
to  minority  oi ined  companies  and 
applicants;  (7  enhanced  access  to 
broadcast  trar  sactions  through  sellers 
undertaking  e  arly  solicitations  of 
qualified  min  jrity  new  entrants  and 
affording  ther  i  the  same  opportunities 
to  perform  ea  ly  due  diligence  as  the 
sellers  afford  o  established  non- 
minority  own  3d  companies;  (8) 
nondiscrimin  ition  provisions  in 
advertising  sales  contracts;  (9) 
incubation  an  d  mentoring  of  future 
minority  own  srs;  (10)  enactment  of  tax 
deferral  legisl  ition  designed  to  foster 
minority  ownsrship;  (11)  examination  of 


how  to  promote  minority  ownership  as 
an  integral  part  of  all  FCC  general  media 
rulemaking  proceedings;  and  (12) 
ongoing  longitudinal  research  on 
minority  ownership  trends,  conducted 
by  the  FCC,  NTIA,  or  both;  (13)  sales  to 
certain  minority  or  small  businesses  as 
alternatives  to  divestitures. 

544.  These  comments  contain  many 
creative  proposals  to  advance  minority 
and  female  ownership.  Clearly,  a  more 
thorough  exploration  of  these  issues, 
which  will  allow  us  to  craft  specifically 
tailored  rules  that  will  withstand 
judicial  scrutiny,  is  warranted. 
Therefore,  we  will  issue  a  Notice  of 
Proposed  Rulemaking  to  address  these 
issues  and  incorporate  comments  on 
these  issues  received  in  this  proceeding 
into  that  proceeding. 

545.  We  do,  however,  see  significant 
immediate  merit  in  MMTC's  proposal 
regarding  the  transfer  of  media 
properties  that  collectively  exceed  our 
radio  ownership  cap.  MMTC 
recommends  that  the  Conunission 
generally  forbid  the  wholesale  transfer 
of  media  outlets  that  exceed  c^r 
ownership  rules  except  where  the 
purchaser  qualifies  as  a  "socially  and 
economically  disadvantaged  business 
(SDB)."  MMTC  defines  SDBs  as  the 
definition  contained  in  legislation 
recently  introduced  by  U.S.  Senator 
John  McCain.  We  agree  with  MMTC  that 
the  limited  exception  to  a  "no  transfer" 
policy  for  above-cap  combinations 
would  serve  the  public  interest.  We 
agree  with  MMTC  that  the  benefits  to 
competition  and  diversity  of  a  limited 
exception  allowing  entities  to  sell 
above-cap  combinations  to  eligible 
small  entities  outweigh  the  potential 
harms  of  allowing  the  above-cap 
combination  to  remain  intact.  Greater 
participation  in  communications 
markets  by  small  businesses,  including 
those  owned  by  minorities  and  women, 
has  the  potential  to  strengthen 
competition  and  diversity  in  those 
markets.  It  will  expand  the  pool  of 
potential  competitors  in  media  markets 
and  should  bring  new  competitive 
strategies  and  approaches  by  broadcast 
station  owners  in  ways  that  benefit 
consumers  in  those  markets. 

546.  In  addition,  MMTC  proposes  that 
we  adopt  an  "equal  transactional 
opportunity"  rule  similar  in  some 
respects  to  our  EEO  requirements.  While 
such  a  rule  is  worthy  of  further 
exploration,  we  decline  to  adopt  a  rule 
without  further  consideration  of  its 
efficacy  as  well  as  any  direct  or 
inadvertent  effects  on  the  value  and 
alienability  of  broadcast  licenses.  We 
see  merit  in  encouraging  transparency 
in  dealmaking  and  transaction 
brokerage,  consistent  with  business 


realities.  We  also  reiterate  that 
discriminatory  actions  in  this,  cuid  any 
other  context,  are  contrary  to  the  public 
interest.  For  these  reasons,  we  intend  to 
refer  the  question  of  how  best  to  ensure 
that  interested  buyers  are  aware  of 
broadcast  properties  for  sale  to  the 
Advisory  Committee  on  Diversity  for 
further  inquiry  and  will  carefully  review 
any  recommendations  this  Committee 
may  proffer.  As  soon  as  the  Commission 
receives  authorization  to  form  this 
committee  we  will  ask  it  to  make 
consideration  of  this  issue  among  its  top 
priorities. 

547.  Report  to  Congress.  The 
Commission  will  send  a  copy  of  the 
R&O,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 
SBREFA.  In  addition,  the  Commission 
will  send  a  copy  of  the  Order,  including 
the  FRFA.  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA. 

Document  Availability 

548.  This  document  is  available  for 
public  inspection  and  copying  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12tii  Sti-eet,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  12th 
Stieet,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  This 
document  is  available  in  accessible 
formats  (computer  diskettes,  large  print, 
audio  recording,  and  Braille)  to  persons 
with  disabilities  by  contacting  Brian 
Millin  in  the  Consumer  &  Governmental 
Affairs  Bureau  at  202-418-7426,  TTY 
202-418-7365,  or  at  bmiUin@fcc.gov. 

Ordering  Clauses 

549.  Pursuant  to  the  authority 
contained  in  §§  1,  2(a).  4(i),  303,  307, 
309,  and  310  of  the  Communications 
Act  of  1934.  as  amended,  47  U.S.C.  151, 
152(a),  154(i).  303,  307,  309,  and  310 
and  section  202(h)  of  the 
Telecommunications  Act  of  1996.  this 
Report  and  Order  in  MB  Docket  No.  02- 
277  and  MM  Docket  Nos.  01-235,  01- 
317.  and  00-244  is  adopted. 

550.  Part  73  of  the  Commission's  rules 
is  amended. 

551.  The  Interim  Policy  set  forth  in 
the  R&O  is  adopted. 

552.  The  Motion  for  Revision  of 
Procedural  Dates,  Expansion  of  the 
Scope  of  the  Proceeding,  and  Inclusion 
of  Additional  Studies  in  the  Record, 
filed  on  October  9,  2002  by  Minority 
Media  and  Telecommunications 
Coimcil  and  National  Association  of 
Black  Owned  Broadcasters,  is  denied  in 


Federal  Register / Vol.  68,  No.  150 /Tuesday,  August  5,  2003 /Rules  and  Regulations  46355 


part  cmd  granted  in  part  to  the  extent 
described  provided  in  the  R&O;  the 
Motion  to  Bifurcate  and  Repeal,  filed  on 
March  11,  2003  by  Media  General,  Inc., 
is  dismissed,  and  the  Motion  to 
Postpone,  filed  on  May  31,  2003  by  the 
Diversity  and  Competition  Supporters, 
et  al.,  is  denied. 

553.  Pursuant  to  the  authority 
contained  in  §§  1,  2(a),  4(i),  303,  307, 
309,  and  310  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  151, 
152(a),  154(i),  303.  307.  309,  and  310 
and  section  202(h)  of  the 
Telecommunications  Act  of  1996,  that 
the  ownership  requirements  and  rules 
adopted  in  this  R&O  shall  become 
effective  September  4,  2003,  except  for 
§§  73.3555  and  73.3613  which  contains 
information  collection  requirements  that 
are  not  effective  imtil  approved  by  the 
Office  of  Management  and  Budget.  The 
Commission  will  publish  a  document  in 
the  Federal  Register  annoimcing  the 
effective  date.  A  separate  notice  will  be 
published  in  the  Federal  Register 
soliciting  public  and  agency  comment 
on  the  information  collections,  and 
establishing  a  deadline  for  accepting 
such  comment. 

554.  This  action  is  taken  pursuant  to 
the  authority  contained  in  §§  1.  2(a). 
4(i),  303,  307,  309,  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152(a),  154(i), 
303,  307,  309,  and  310  and  section 
202(h)  of  the  Teleconununications  Act 
of  1996.  If  any  section,  subsection, 
paragraph,  sentence,  clause  or  phrase  of 
this  R&O  or  the  rules  adopted  in  the 
R&O  is  declared  invalid  for  any  reason, 
the  remaining  portions  of  the  R&O  and 
the  rules  adopted  in  the  R&O  shall  be 
severable  fi-om  the  invalid  part  and  shall 
remain  in  full  force  and  effect. 

555.  The  proceedings  in  MB  Docket 
No.  02-277,  MM  Docket  No.  01-235, 
MM  Docket  No.  01-317.  and  MM 
Docket  No.  00-244  are  terminated. 

556.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau.  Reference 
Information  Center,  shall  send  a  copy  of 
the  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  73 

Radio.  Reporting  and  recordkeeping 
requirements,  Television. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

Rule  Changes         ■  ' 

■  For  the  reasons  discussed  in  the 
preamble  the  FCC  amends  47  CFR  part 
73  as  follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

§73.3555    [Amended] 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

■  2.  Amend  §  73.3555  as  follows; 

■  a.  Revise  paragraphs  (a)  through  (c); 

■  b.  Remove  paragraph  (d); 

■  c.  Redesignate  paragraphs  (e)  and  (f)  as 
paragraphs  (d)  and  (e); 

■  d.  Revise  newly  redesignated 
paragraph  (d); 

■  e.  Revise  Note  1  to  §  73.3555; 

■  f.  Revise  Note  2  to,§  73.3555; 

■  g.  Revise  Notes  4  through  7  to 
§73.3555;  and 

■  h.  Add  Notes  11  and  12  to  §  73.3555. 

§  73.3555    Multiple  ownership. 

(a)(1)  Local  radio  ownership  rule.  A 
person  or  single  entity  (or  entities  under 
common  control)  may  have  a  cognizable 
interest  in  licenses  for  AM  or  FM  radio 
broadcast  stations  in  accordance  with 
the  following  limits: 

(i)  In  a  radio  market  with  45  or  more 
full-power,  commercial  and 
noncommercial  radio  stations,  not  more 
than  8  conunercial  radio  stations  in  total 
and  not  more  than  5  commercial 
stations  in  the  same  service  (AM  or  FM); 

(ii)  In  a  radio  market  with  between  30 
and  44  (inclusive)  full-power, 
commercial  and  noncommercial  radio 
stations,  not  more  than  7  conunercial 
radio  stations  in  total  and  not  more  than 
4  commercial  stations  in  the  same 
service  (AM  or  FM); 

(iii)  In  a  radio  market  with  between  15 
and  29  (inclusive)  full-power, 
conunercial  and  noncommercial  radio 
stations,  not  more  than  6  commercial 
radio  stations  in  total  and  not  more  than 
4  commercial  stations  in  the  same 
service  (AM  or  FM); 

(iv)  In  a  radio  market  with  14  or  fewer 
full-power,  commercial  and 
nonconunercial  radio  stations,  not  more 
than  5  commercial  radio  stations  in  total 
and  not  more  than  3  commercial 
stations  in  the  same  service  (AM  or  FM); 
provided,  however,  that  no  person  or 
single  entity  (or  entities  under  common 
control)  may  have  a  cognizable  interest 
in  more  than  50%  of  the  full-power, 
conunercial  and  nonconunercial  radio 
stations  in  such  market  unless  the 
combination  of  stations  comprises  not 
more  than  one  AM  and  one  FM  station. 

(2)  (Reserved) 

(b)  Local  television  multiple 
ownership  rule.  (1)  For  purposes  of  this 
section,  a  television  station's  market 
shall  be  defined  as  the  Designated 
Market  Area  (DMA)  to  which  it  is 
assigned  by  Nielsen  Media  Research  or 


any  successor  entity  at  the  time  the 
application  to  acquire  or  construct  the 
station(s)  is  filed.  Puerto  Rico,  Guam, 
and  the  U.S.  Virgin  Islands  each  will  be 
considered  a  single  market. 

(2)  An  entity  may  have  a  cognizable 
interest  in  more  than  one  full-power 
commercial  television  broadcast  station 
in  the  same  DMA  in  accordance  with 
the  following  conditions  and  limits: 

(i)  At  the  time  the  application  to 
acquire  or  construct  the  station(s)  is 
filed,  no  more  than  one  of  the  stations 
that  will  be  attributed  to  such  entity  is 
ranked  among  the  top  four  stations  in 
the  DMA.  based  on  the  most  recent  all- 
day  (9  a.m.-midnight)  audience  share, 
as  measured  by  Nielsen  Media  Research 
or  by  any  comparable  professional, 
accepted  audience  ratings  service;  and 

(ii)  (A)  Subject  to  paragraph  (b)(2)(i)  of 
this  section,  in  a  DMA  with  17  or  fewer 
full-power  commercial  and 
noncommercial  television  broadcast 
stations,  an  entity  may  have  a 
cognizable  interest  in  no  more  than  2 
commercial  television  broadcast 
stations;  or 

(B)  Subject  to  paragraph  (b)(2)(i)  of 
this  section,  in  a  DMA  with  18  or  more 
full-power  conunercial  and 
noncommercial  television  broadcast 
stations,  an  entity  may  have  a 
cognizable  interest  in  no  more  than  3 
commercial  television  broadcast 
stations. 

(c)  Cross-Media  Limits.  Cross- 
ownership  of  a  daily  newspaper  and 
commercial  broadcast  stations,  or  of 
commercial  broadcast  radio  and 
television  stations,  is  permitted  without 
limitation  except  as  follows: 

(1)  In  Nielsen  Designated  Market 
Areas  (DMAs)  to  which  three  or  fewer 
full-power  commercial  and 
noncommercial  educational  television 
stations  are  assigned,  no  newspaper/ 
broadcast  or  radio/television  cross- 
ownership  is  permitted. 

(2)  In  DMAs  to  which  at  least  four  but 
not  more  than  eight  full-power 
commercial  and  ncncommercial 
educational  television  stations  are 
assigned,  an  entity  that  directiy  or 
indirectly  owns,  operates  or  controls  a 
daily  newspaper  may  have  a  cognizable 
interest  in  either: 

(i)  One,  but  not  more  than  one, 
conunercial  television  station  in 
combination  with  radio  statioiis  up  to 
50%  of  the  applicable  local  radio  limit 
for  the  market;  or, 

(ii)  Radio  stations  up  to  100%  of  the 
applicable  local  radio  limit  if  it  does  not 
have  a  cognizable  interest  in  a  television 
station  in  the  market. 

(3)  The  foregoing  limits  on 
newspaper/broadcast  cross-ownership 
do  not  apply  to  any  new  daily 
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newspaper  inaugurated  by  a 
broadcaster. 

(d)  Nationa  television  multiple 
ownership  ru  e.  (1)  No  license  for  a 
conunercial  t(  levision  broadcast  station 
shall  be  grant  id.  transferred  or  assigned 
to  any  party  {i  ncluding  all  parties  under 
conunon  cont  ol)  if  the  grant,  transfer  or 
assignment  of  such  license  would  result 
in  such  party  Jr  any  of  its  stockholders, 
partners,  men  bers.  officers  or  directors 
having  a  cogn  zable  interest  in 
television  stat  ons  which  have  an 
)nal  audience  reach 
-five  (45)  percent. 
OSes  of  this  paragraph  (d): 
audience  reach  means  the 
f  television  households  in 
Designated  Market  Areas 
ch  the  relevant  stations 
ided  by  the  total  national 
households  as  measured  by 

time  of  a  grant, 

assignment  of  a  license.  For 

mpkiug  this  calculation, 

stations  shall  be 

50  percent  of  the 

hoiiseholds  in  their  DMA 


aggregate  nati 
exceeding 
(2)  For  purr 
(i)  National 
total  number 
the  Nielsen 
(DMAs)  in  w 
are  located  di 
television 
DMA  data  at 
transfer,  or 
purposes  of 
UHF  televisio  i 
attributed  wit  i 
television 
market. 

(ii)  No  marl^et 
than  once  in 


shall  be  counted  more 
lAaking  this  calculation. 
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Note  1  to  § 

interest"  as  usei 
direct  or  indire(  t 
entity  to  own, 
otherwise  provi 
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(a)  Except  as 
partnership  anc 
and  any  voting 
5%  or  more  of 
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television  syste^i 
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(b)  Investmen 
U.S.C.  80a-3,  I 
banks  holding  s 
departments  in 
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if  they  hold  20''/( 
voting  stock  of 
licensee,  cable 
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directors  of  the 
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representatives 
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daily  newspaper  that  are  held  indirectly  by 
any  party  through  one  or  more  intervening 
corporations  will  be  determined  by 
successive  multiplication  of  the  ownership 
percentages  for  each  link  in  the  vertical 
ownership  chain  and  application  of  the 
relevant  attribution  benchmark  to  the 
resulting  product,  except  that  wherever  the 
ownership  percentage  for  any  link  in  the 
chain  exceeds  50%.  it  shall  not  be  included 
for  purposes  of  this  multiplication.  For 
purposes  of  paragraph  (i)  of  this  note, 
attribution  of  ownership  interests  in  a 
broadcast  licensee,  cable  television  system  or 
daily  newspaper  that  are  held  indirectly  by 
any  party  through  one  or  more  intervening 
organizations  will  be  determined  by 
successive  multiplication  of  the  ownership 
percentages  for  each  link  in  the  vertical 
ownei-ship  chain  and  application  of  the 
relevant  attribution  benchmark  to  the 
resulting  product,  and  the  ownership 
percentage  for  any  link  in  the  chain  that 
exceeds  50%  shall  be  included  for  purposes 
of  this  multiplication.  [For  example,  except 
for  purposes  of  paragraph  (i)  of  this  note,  if 
A  owns  10%  of  company  X.  which  owns 
60%  of  company  Y.  which  owns  25%  of 
"Licensee."  then  X's  interest  in  "Licensee" 
would  be  25%  (the  same  as  Y's  interest 
because  X"s  interest  in  Y  exceeds  50%),  and 
A's  interest  in  "Licensee"  would  be  2.5% 
(0.1  X  0.25).  Under  the  5%  attribution 
benchmark.  X"s  interest  in  "Licensee"  would 
be  cognizable,  while  A's  interest  would  not 
be  cognizable.  For  purposes  of  paragraph  (i) 
of  this  note,  X's  interest  in  "Licensee"  would 
,be  15%  (0.6  X  0.25)  and  As  interest  in 
"Licensee"  would  be  1.5%  (0.1  x  0.6  x  0.25). 
Neither  interest  would  be  attributed  under 
paragraph  (i)  of  this  note.) 

(d)  Voting  stock  interests  held  in  trust  shall 
be  attributed  to  any  person  who  holds  or 
shares  the  power  to  vote  such  stock,  to  any 
person  who  has  the  sole  power  to  sell  such 
stock,  and  to  any  person  who  has  the  right 

to  revoke  the  trust  at  will  or  to  replace  the 
trustee  at  will.  If  the  trustee  has  a  familial, 
personal  or  extra-trust  business  relationship 
to  the  grantor  or  the  beneficiary,  the  grantor 
or  beneficjary.  as  appropriate,  will  be 
attributed  with  the  stock  interests  held  in 
trust.  An  otherwise  qualified  trust  will  be 
ineffective  to  insulate  the  grantor  or 
beneficiary  from  attribution  with  the  trust's 
assets  unless  all  voting  stock  interests  held 
by  the  grantor  or  beneficiary  in  the  relevant 
broadcast  licensee,  cable  television  system  or 
daily  newspaper  are  subject  to  .said  trust. 

(e)  Subject  to  paragraph  (i)  of  this  note, 
holders  of  non-voting  stock  shall  not  be 
attributed  an  interest  in  the  issuing  entity. 
Subject  to  paragraph  (i)  of  this  note,  holders 
of  debt  and  instruments  such  as  warrants, 
convertible  debentures,  options  or  other  non- 
voting interests  with  rights  of  conversion  to 
voting  interests  shall  not  be  attributed  unless 
and  until  conversion  is  effected. 

(f)(1)  A  limited  partnership  interest  shall 
be  attributed  to  a  limited  partner  unless  that 
partner  is  not  materially  involved,  directly  or 
indirectly,  in  the  management  or  operation  of 
the  media-related  activities  of  the  partnership 
and  the  licensee  or  system  so  certifies.  An 
interest  in  a  Limited  Liability  Company 
("LLC")  or  Registered  Limited  Liability 


Partnership  ("RLLP")  shall  be  attributed  to 
the  interest  holder  unless  that  interest  holder 
is  not  materially  involved,  directly  or 
indirectly,  in  the  management  or  operation  of 
the  media-related  activities  of  the  partnership 
and  the  licensee  or  system  so  certifies. 

(2)  For  a  licensee  or  system  that  is  a  limited 
partnership  to  make  the  certification  set  forth 
in  paragraph  (0(1)  of  this  note,  it  must  verify 
that  the  partnership  agreement  or  certificate 
of  limited  partnership,  with  respect  to  the 
particular  limited  partner  exempt  from 
attribution,  establishes  that  the  exempt 
limited  partner  has  no  material  involvement, 
directly  or  indirectly,  in  the  management  or 
operation  of  the  media  activities  of  the 
partnership.  For  a  licensee  or  system  that  is 
an  LLC  or  RLLP  to  make  the  certification  set 
forth  in  paragraph  (f)(1)  of  this  note,  it  must 
verity-  that  the  organizational  document,  with 
respect  to  the  particular  interest  holder 
exempt  from  attribution,  establishes  that  the 
exempt  interest  holder  has  no  material 
involvement,  directly  or  indirectly,  in  the 
management  or  operation  of  the  media 
activities  of  the  LLC  or  RLLP.  The  criteria 
which  would  assume  adequate  insulation  for 
purposes  of  this  certification  are  described  in 
the  Memorandum  Opinion  and  Order  in  MM 
Docket  No.  83^6,  FCC  85-252  (released  [une 
24,  1985).  as  modified  on  reconsideration  in 
the  Memorandum  Opinion  and  Order  in  MM 
Docket  No.  83-46,  FCC  86-410  (released 
November  28.  1986).  Irrespective  of  the  terms 
of  the  certificate  of  limited  partnership  or 
partnership  agreement,  or  other 
organizational  document  in  the  case  of  an 
LLC  or  RLLP,  however,  no  such  certification 
shall  be  made  if  the  individual  or  entity 
making  the  certification  has  actual 
knowledge  of  any  material  involvement  of 
the  limited  partners,  or  other  interest  holders 
in  the  case  of  an  LLC  or  RLLP.  in  the 
management  or  operation  of  the  media- 
related  businesses  of  the  partnership  or  LLC 
or  RLLP. 

(3)  In  the  case  of  an  LLC  or  RLLP,  the 
licensee  or  system  seeking  insulation  shall 
certify,  in  addition,  that  the  relevant  state 
statute  authorizing  LLCs  permits  an  LLC 
member  to  insulate  itself  as  required  by  our 
criteria.  ' 

(g)  Officers  and  directors  of  a  broadcast 
licensee,  cable  television  system  or  daily 
newspaper  are  considered  to  have  a 
cognizable  interest  in  the  entity  with  which 
they  are  so  associated.  If  any  such  entity 
engages  in  businesses  in  addition  to  its 
primary  business  of  broadcasting,  cable 
television  service  or  newspaper  publication, 
it  may  request  the  Commission  to  waive 
attribution  for  any  officer  or  director  whose 
duties  and  responsibilities  are  wholly 
unrelated  to  its  primary  business.  The 
officers  and  directors  of  a  parent  company  of 
a  broadcast  licensee,  cable  television  system 
or  daily  newspaper,  with  an  attributable 
interest  in  any  such  subsidiary  entity,  shall 
be  deemed  to  have  a  cognizable  interest  in 
the  subsidiary  unless  the  duties  and 
responsibilities  of  the  officer  or  director 
involved  are  wholly  unrelated  to  the 
broadcast  licensee,  cable  television  system  or 
daily  newspaper  subsidiary,  and  a  statement 
properly  documenting  this  fact  is  submitted 
to  the  Commission.  [This  statement  may  be 
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included  on  the  appropriate  Ownership 
Report.)  The  officers  and  directors  of  a  sister 
corporation  of  a  broadcast  licensee,  cable 
television  system  or  daily  newspaper  shall 
not  be  attributed  with  ownership  of  these 
entities  by  virtue  of  such  status. 

(h)  Discrete  ownership  interests  will  be 
aggregated  in  determining  whether  or  not  an 
interest  is  cognizable  under  this  section.  An 
individual  or  entity  will  be  deemed  to  have 
a  cognizable  investment  if: 

(1)  The  sum  of  the  interests  held  by  or 
through  "passive  investors  "  is  equal  to  or 
exceeds  20  percent;  or 

(2)  The  sum  of  the  interests  other  than 
those  held  by  or  through  "passive  investors" 
is  equal  to  or  exceeds  5  percent;  or 

(3)  The  sum  of  the  interests  computed 
under  paragraph  (h)(1)  of  this  note  plus  the 
sum  of  the  interests  computed  under 
paragraph  (h)(2)  of  this  note  is  equal  to  or 
exceeds  20  percent. 

(i)  Notwithstanding  paragraphs  (e)  and  (f) 
of  this  note,  the  holder  of  an  equity  or  debt 
interest  or  interests  in  a  broadcast  licensee, 
cable  television  system,  daily  newspaper,  or 
other  media  outlet  subject  to  the  broadcast 
multiple  ownership  or  cross-ownership  rules 
("interest  holder")  shall  have  that  interest 
attributed  if: 

(1)  The  equity  (including  all  stockholdings, 
whether  voting  or  nonvoting,  common  or 
preferred)  and  debt  interest  or  interests,  in 
the  aggregate,  exceed  33  percent  of  the  total 
asset  value,  defined  as  the  aggregate  of  all 
equity  plus  all  debt,  of  that  media  outlet;  and 

(2)(i)  The  interest  holder  also  holds  an 
interest  in  a  broadcast  licensee,  cable 
television  system,  newspaper,  or  other  media 
outlet  operating  in  the  same  market  that  is 
subject  to  the  broadcast  multiple  ownership 
Or  cross-ownership  rules  and  is  attributable 
under  paragraphs  of  this  note  other  than  this 
paragraph  (i);  or 

(ii)  The  interest  holder  sjapplies  over 
fifteen  percent  of  the  total  weekly  broadcast 
programming  hours  of  the  station  in  which 
the  interest  is  held.  For  purposes  of  applying 
this  paragraph,  the  term,  "market,"  will  be 
defined  as  it  is  defined  under  the  specific 
multiple  ownership  rule  or  cross-media  limit 
that  is  being  applied,  except  that  for 
television  stations,  the  term  "market,"  will  he 
defined  by  reference  to  the  definition 
containisd  in  the  local  television  multiple 
ownership  rule  contained  in  paragraph  (b)  of 
this  section. 

(j)  "Time  brokerage"  (also  known  as  "local 
marketing")  is  the  sale  by  a  licensee  of 
discrete  blocks  of  time  to  a  "broker"  that 
supplies  the  programming  to  fill  that  time 
and  sells  the  commercial  spot 
announcements  in  it. 

(1)  Where  two  radio  stations  are  both 
located  in  the  same  market,  as  defined  for 
purposes  of  the  local  radio  ownership  rule 
contained  in  paragraph  (a)  of  this  section, 
and  a  party  (including  all  parties  under 
common  control)  with  a  cognizable  interest 
in  one  such  station  brokei-s  more  than  15 
percent  of  the  broadcast  time  per  week  of  the 
other  such  station,  that  party  shall  be  treated 
as  if  it  has  an  interest  in  the  brokered  station 
subject  to  the  limitations  set  forth  in 
paragraphs  (a)  and  (c)  of  this  section.  This 
limitation  shall  apply  regardless  of  tha  source 


of  the  brokered  programming  supplied  by  the 
party  to  the  brokered  station. 

(2)  Where  two  television  stations  are  both 
located  in  the  same  market,  as  defined  in  the 
local  television  ownership  rule  contained  in 
paragraph  (b)  of  this  section,  and  a  party 
(including  all  parties  under  common  control) 
with  a  cognizable  interest  in  one  such  station 
brokers  more  than  1 5  percent  of  the  broadcast 
time  per  week  of  the  other  such  station,  that 
party  shall  be  treated  as  if  it  has  an  interest 
in  the  brokered  station  subject  to  the 
limitations  set  forth  in  paragraphs  (b)  and  (c) 
of  this  section.  This  limitation  shall  apply 
regardless  of  the  source  of  the  brokered 
programming  supplied  by  the  party  to  the 
brokered  station. 

(3)  Every  time  brokerage  agreement  of  the 
type  described  in  this  Note  shall  be 
undertaken  only  pursuant  to  a  signed  written 
agreement  that  shall  contain  a  certification  by 
the  licensee  or  permittee  of  the  brokered 
staUon  verifying  that  it  maintains  ultimate 
control  over  the  station's  facilities  including, 
specifically,  control  over  station  finances, 
personnel  and  programming,  and  by  the 
brokering  station  that  the  agreement  complies 
with  the  provisions  of  paragraphs  (b)  and  (c) 
of  this  section  if  the  brokering  station  is  a 
television  station  or  with  paragraphs  (a)  and 
(c)  if  the  brokering  station  is  a  radio  station. 

(k)  "joint  Sales  Agreement"  is  an 
agreement  with  a  licensee  of  a  "brokered 
station"  that  authorizes  a  "broker"  to  sell 
advertising  time  for  the  "brokered  station." 

(1)  Where  two  radio  stations  are  both 
located  in  the  same  market,  as  defined  for 
purposes  of  the  local  radio  ownership  rule 
contained  in  paragraph  (a)  of  this  section, 
and  a  party  (including  all  parties  under 
common  control)  with  a  cognizable  interest 
in  one  such  station  sells  more  than  15  ' 
percent  of  the  advertising  time  per  week  of 
the  other  such  station,  that  party  shall  be 
treated  as  if  it  has  an  interest  in  the  brokered 
station  subject  to  the  limitations  set  forth  in 
paragraphs  (a)  and  (c)  of  this  section.  . 

(2)  Every  joint  sales  agreement  of  the  type 
described  in  this  Note  shall  be  undertaken 
only  pursuant  to  a  signed  written  agreement 
that  shall  contain  a  certification  by  the 
licensee  or  permittee  of  the  brokered  station 
verifying  that  it  maintains  ultimate  control 
over  the  station's  facilities,  including, 
specifically,  control  over  station  finances, 
personnel  and  programming,  and  by  the 
brokering  station  that  the  agreement  complies 
with  the  limitations  set  forth  in  paragraphs 
(a)  and  (c)  of  this  section. 
***** 

Note  4  to  §  73.3555:  Paragraphs  (a)  through 
(c)  of  this  section  will  not  be  applied  so  as 
to  require  divestiture,  by  any  licensee,  of 
existing  facilities,  and  will  not  apply  to 
applications  for  assignment  of  license  or 
transfer  of  control  filed  in  accordance  with 
§  73.3540(f)  or  §  73.3541(b),  or  to  applications 
for  assignment  of  license  er  transfer  of 
control  to  heirs  or  legatees  by  will  or 
intestacy,  if  no  new  or  increased 
concentration  of  ownership  would  be  created 
among  commonly  owned,  operated  or 
controlled  media  properties.  Paragraphs  (a) 
through  (c)  will  apply  to  all  applications  for 
new  stations,  to  all  other  applications  for 
assignment  or  transfer,  to  all  applications  for 


major  changes  to  existing  stations,  and  to 
applications  for  minor  changes  to  existing 
stations  that  implement  an  approved  change 
in  an  FM  radio  station's  community  of 
license  or  create  new  or  increased 
concentration  of  ownership  among 
commonly  owned,  operated  or  controlled 
media  properties.  Commonly  owned, 
operated  or  controlled  media  properties  that 
do  not  comply  with  paragraphs  (a)  through 
(c)  of  this  section  may  not  be  assigned  or 
transferred  to  a  single  person,  group  or  entity, 
except  as  provided  in  this  Note  or  in  the 
Report  and  Order  in  Docket  No.  02-277, 
released  July  2,  2003  (FCC  02-127). 

Note  5  to  §  73.3555:  Paragraphs  (b)  and  (c) 
of  this  section  will  not  be  applied  to  cases 
involving  television  stations  that  are 
"satellite"  operations.  Such  cases  will  be 
considered  in  accordance  with  the  analysis 
set  forth  in  the  Report  and  Order  in  MM 
Docket  No.  87-8,  FCC  91-182  (released  July 
8,  1991)  in  order  to  determine  whether 
common  ownership,  operation,  or  control  of 
the  stations  in  question  would  be  in  the 
public  interest.  An  authorized  and  operating 
"satellite"  television  station  may 
subsequently  become  a  "non-satellite" 
station  under  the  circumstances  described  in 
the  aforementioned  Report  and  Order  in  MM 
Docket  No.  87-8.  A  cognizable  interest  in 
such  "non-satellite"  television  stations  may 
be  retained  by  the  existing  interest-holder 
even  if  that  interest  would  be  impermissible 
under  §  73.3555(b)  or  (c).  However,  such 
"non-satellite"  station  may  not  be  transferred 
or  assigned  to  a  single  person,  group,  or 
entity  except  as  provided  for  by  §  73.3555(b) 
and  (c). 

Note  6  to  §  73.3555:  For  purposes  of 
paragraph  (c)  of  this  section  a  daily 
newspaper  is  one  that  is  published  four  or 
more  days  per  week,  is  in  the  dominant 
language  of  the  market  in  which  it  is 
published,  and  is  circulated  generally  in  the 
community  of  publication.  A  college 
newspaper  is  not  considered  as  being 
circulated  generally. 

Note  7  to  §  73.3555:  The  Commission  will 
entertain  applications  to  waive  the 
restrictions  in  paragraph  (b)  of  this  section 
(the  local  television  multiple  ownership  rule) 
on  a  case-by-case  basis.  We  will  entertain 
waiver  requests  as  follows: 

(1)  If  one  of  the  broadcast  stations  involved 
is  a  "failed"  station  that  has  not  been  in 
operation  due  to  financial  distress  for  at  least 
four  consecutive  months  immediately  prior 
to  the  application,  or  is  a  debtor  in  an 
involuntary  bankruptcy  or  insolvency 
proceeding  at  the  time  of  the  application. 

(2)  If  one  of  the  television  stations  involved 
is  a  "failing"  station  that  has  an  all-day         % 
audience  share  of  no  more  than  four  percent; 
the  station  has  had  negative  cash  flow  for 
three  consecutive  years  immediately  prior  to 
the  application;  and  consolidation  of  the  two 
stations  wt)uld  result  in  tangible  and 
verifiable  public  interest  benefits  that 
outweigh  any  harm  to  competition  and 
diversity. 

(3)  If  the  combination  will  result  in  the 
construction  of  an  unbuilt  station.  The 
permittee  of  the  unbuilt  station  must 
demonstrate  that  it  has  made  reasonable 
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station  is  assigned. 


Oi 


acci  irdance  i 


ptbl 


tii 

lO  IS. 


Note  12  to  § 

paragraph  (c)  of 
radio  combinat 
when  the  radio 
license  is  located 
Designated  Marki 
'  television  station 


73  3555: 


For  purposes  of 
s  section,  for  television/ 
the  rule  is  triggered 
sfction's  community  of 
within  the  Nielsen 
1  Area  to  which  the 
is  assigned. 


3.  Section  73.^613  is  amended  by 

phs  (d)  and  (e)  to  read  as 


revising  paragrf  | 
follows: 


§73.3613    Filing 


of  contracts. 


(d)(1)  Time 
(also  known  as 
agreements):  Tine 
involving  radio 


b  okerage  agreements 
local  marketing 

brokerage  agreements 
stations  where  the    * 


licensee  (including  all  parties  under 
common  ownership)  is  the  brokering 
entity,  the  brokering  and  brokered 
stations  are  both  in  the  same  market  as 
defined  in  the  local  radio  multiple 
ownership  rule  contained  in 
§  73.3555(a},  and  more  than  15  percent 
of  the  time  of  the  brokered  station,  on 
a  weekly  basis  is  brokered  by  that 
licensee;  time  brokerage  agreements 
involving  television  stations  where  the 
licensee  (including  all  parties  under 
common  control)  is  the  brokering  entity, 
the  brokering  and  brokered  stations  are 
both  licensed  to  the  same  market  as 
defined  in  the  local  television  multiple 
ownership  rule  contained  in 
§  73.3555.(b),  and  more  than  15  percent 
of  the  time  of  the  brokered  station,  on 
a  weekly  basis,  is  brokered  by  that 
licensee;  time  brokerage  agreements 
involving  radio  or  television  stations 
that  would  be  attributable  to  the 
licensee  under  §  73.3555  Note  2, 
paragraph  (i).  Confidential  or 
proprietary  information  may  be  redacted 
where  appropriate  but  such  information 
shall  be  made  available  for  inspection 
upon  request  by  the  FCC. 

(d)(2)  Joint  sales  agreements:  Joint 
sales  agreements  involving  radio 
stations  where  the  licensee  (including 
all  parties  under  common  control)  is  the 
brokering  entity,  the  brokering  and 
brokered  stations  are  both  in  the  same 
market  as  defined  in  the  local  radio 
multiple  ownership  rule  contained  in 
§  73.3555(a),  and  more  than  15  percent 
of  the  advertising  time  of  the  brokered 
station  on  a  weekly  basis  is  brokered  by 
that  licensee.  Confidential  or 
proprietary  information  may  be  redacted 
where  appropriate  but  such  information 
shall  be  made  available  for  inspection 
upon  request  by  the  FCC. 

(e)  The  following  contracts, 
agreements  or  understandings  need  not 
be  filed  but  shall  be  kept  at  the  station 


and  made  available  for  inspection  upon 
request  by  th&FCC;  subchannel  leasing 
agreements  for  Subsidiary 
Communications  Authorization 
operation;  franchise/leasing  agreements 
for  operation  of  telecommunications 
services  on  the  television  vertical 
blanking  interval  and  in  the  visual 
signal;  time  sales  contracts  with  the 
same  sponsor  for  4  or  more  hours  per 
day,  except  where  the  length  of  the 
events  (such  as  athletic  contests, 
musical  programs  and  special  events) 
broadcast  pursuant  to  the  contract  is  not 
under  control  of  the  station;  and 
contracts  with  chief  operators. 

■  4.  Section  73.5007  is  amended  by 
revising  paragraphs  (b){2)(i),  (b)(2)(ii), 
{b){2)(iii},  and  (b)(3)(i),  (b)(3)(ii),  and 
(b)(3}(iv)  to  read  as  follows: 

§  73.5007    Designated  entity  provisions. 

*         *         *         *         * 

(b)  *   *   * 

(2)  *   *   * 

(i)  AM  broadcast  station — principal 
community  contour  (see  §  73.24(i)); 

(ii)  FM  Broadcast  station — principal 
community  contour  (see  §  73.315(a)); 

(iii)  Television  broadcast  station — 
television  Grade  B  or  equivalent  contour 
(see  §  73.683(a)  for  analog  TV  and 
§  73.622(e)  for  DTV); 

*  *  *  *  * 

(3)  *    *    * 

(i)  AM  broadcast  station — principal 
community  contour  (see  §  73.24(i)); 

(ii)  FM  broadcast  station — principal 
community  contour  (see  §  73.315(a)): 

*  k  *  *  * 

(iv)  Television  broadcast  station — 
television  Grade  B  or  equivalent  contour 
(see  §  73.683(a)  for  analog  TV  and 
§  73.622(e)  for  DTV). 
***** 

(FR  Doc.  03-19106  Filed  7-29-03;  12:43  pm) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

(MB  Docket  No.  03-130;  FCC  03-127] 

Definition  of  Radio  Markets  for  Areas 
Not  Located  in  an  Arbitron  Survey 
Area 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  is  designed  to 
solicit  comment  on  proposals  to  define 
radio  markets  outside  of  the  Arbitron 
defined  areas.  The  Commission  replaced 
the  current  contour-overlap 
methodology  for  defining  radio  markets 
with  a  geography-based  market 
definition.  For  areas  of  the  country 
covered  by  Arbitron  Metro  markets,  we 
adopted  the  Metro  market  as  the 
relevant  radio  market  for  purposes  of 
determining  compliance  with  the  local 
radio  ownership  rule.  Metro  markets, 
however,  do  not  cover  a  significant 
portion  of  the  country.  We  initiate  this 
rulemaking  proceeding  to  define  radio 
markets  for  those  areas. 
DATES:  Comments  are  due  on  or  before 
September  4,  2003  and  reply  comments 
are  due  September  19,  2003. 
ADDRESSES:  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Washington,  DC 
20554.  See  SUPPLEMENTARY  INFORMATION 
for  filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Brett,  Media  Bureau  at  (202)  418- 
2703. 

SUPPLEMENTARY  INFORMATION:  1.  This  is 
a  summary  of  the  Commission's  Notice 
of  Proposed  Rulemaking  (NPRM)  MB 
Docket  No.  03-130,  FCC  03-127, 
adopted  June  2,  2003,  and  released  July 
2,  2003.  The  complete  text  of  the  NPRM 
and  the  Initial  Regulatory  Flexibility 
Analysis  is  available  on  the 
Commission's  Internet  site,  at  http:// 
www.fcc.gov.,  and  is  also  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center,  Courtyard  Level, 
445  12th  Street,  SW.,  Washington,  DC. 
The  text  may  also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  CY-B4202,  Washington.  DC  20554 
(telephone  202-863-2893). 

2.  In  the  Local  Radio  Section  of  the 
final  rule  in  this  proceeding  (published 
in  the  final  rule  section  of  this  Federal 
Register),  we  replaced  our  current 
contour-overlap  methodology  for 
defining  radio  markets  with  a 
geography-based  market  definition.  47 


CFR  73.3555(a)(2).  For  areas  of  the 
coimtry  covered  by  Arbitron  Metro 
markets,  we  adopted  the  Metro  market 
as  the  relevant  radio  market  for 
purposes  of  determining  compliance 
with  the  local  radio  ownership  rule.  A 
significant  portion  of  the  country, 
however,  is  not  covered  by  Metro 
markets.  We  initiate  this  rulemaking 
proceeding  to  define  radio  markets  for 
those  areas. 

3.  We  seek  comment  on  how  to  draw 
specific  market  boundaries  in  areas  of 
the  country  not  located  in  Arbitron 
Metros.  What  factors  should  we 
consider  in  grouping  radio  stations  into 
markets?  We  propose  that  radio  markets 
be  county-based,  as  Arbitron  Metros  are. 
We  seek  comment  on  that  proposal.  In 
the  western  United  States,  counties  are 
significantly  larger.  We  seek  comment 
on  whether  we  should,  like  Arbitron, 
divide  counties  into  separate  radio 
markets  in  certain  circumstances.  We 
also  propose  that  radio  stations  be 
assigned  to  radio  markets  based  on  the 
location  of  their  communities  of  license. 
We  seek  comment  on  this  proposal. 

4.  We  seek  comment  on  whether  we 
should  rely  on  any  pre-existing  market, 
definitions  in  delineating  radio  markets 
for  non-Metro  areas.  As  indicated  in  the 
Local  Radio  Section,  Arbitron 
traditionally  has  based  its  Metro 
definitions  on  the  Metropolitan  Area 
(MA)  definitions  developed  by  OMB. 
Should  we  also  do  the  same  for  non- 
Metro  areas?  OMB  recently  released 
new  MA  definitions  based  on  the  results 
of  the  2000  Census.!  y^e  935  new  M As, 
moreover,  cover  a  greater  portion  of  the 
country.  Previously,  MAs  were  defined 
only  for  urban  areas  with  a  population 
of  50,000.2  Tiie  new  MA  definitions 
cover  areas  with  a  population  of  10,000 
to  50,000  (known  as  Micropolitan 
Statistical  Areas),  which  should  greatly 
increase  the  number  of  radio  stations 
located  in  MAs.^  If  we  rely  on  MAs, 
how  should  we  address  future  changes 
to  MA  definitions,  and  the  creation  of  a 
new,  or  the  deletion  of  an  existing,  MA  ■* 
In  addition,  even  with  the  expanded 


'  See  OMB  Bulletin  No.  03-04,  http:// 
www.whitekousp.gov/omb/omb/bttlletins/bOS- 
04.html.  In  2000,  OMB  revised  its  procedures  for 
defining  MAs.  In  addition,  it  adopted  the  more 
generic  term  Core  Based  Statistical  Area  (CBSA)  to 
cover  both  traditional  Metropolitan  Areas  and  the 
newt  Micropolitan  Statistical  Areas.  See  generally 
Standards  for  Defining  Metropolitan  and 
Micropolitan  Statistical  Areas.  65  FR  82228  (2000). 
Although  less  accurate,  we  will  use  former  term — 
i.e.,  MAs — to  avoid  confusion. 

^  See  U.S.  Census  Bureau.  Cartographic  Boundary 
Files,  http://www.census.gov/geo/www/cob/ 
ma_metadata.html  (visited  May  30,  2003). 

3  .See  65  FR  82236-37  for  a  detailed  description 
of  the  standards  OMB  uses  to  define  M.\s. 

■•  See  id.  at  82237  for  the  rules  governing  future 
updates  to  MAs. 


reach  of  the  new  MAs.  there  will  be 
areas  that  they  do  not  cover.  How 
should  the  radio  market  be  defined  in 
those  areas  if  MAs  are  used?  One 
possible  method  is  to  establish 
geographic  markets  based  on  the 
location,  distribution,  and  density  of 
populated  areas.  ^  Because  population 
clusters  are  likely  to  indicate  areas  of 
economic  and  social  interaction,  the 
location  and  distribution  of  the  centers 
of  population  should  give  us  a 
reasonable  indicator  of  the  boundaries 
of  the  relevant  geographic  market  in 
which  radio  stations  compete.  Because 
the  geographic  areas  involved  generally 
will  be  low-density  and  rural  areas  of 
the  country,  moreover,  we  believe  that 
population  data  could  provide  a  fairly 
reliable  and  easily  determinable  market 
definition.  We  seek  comment  on  this 
and  any  other  methods. 

5.  Another  possibility  is  to  treat 
Cellular  Market  Areas  (CMAs)  as  the 
relevant  geographic  market  for  radio. 
CMAs  were  developed  in  the  mid-1980s 
to  be  the  geographic  basis  for  licensing 
cellular  spectrum.  CMAs  consist  of  MAs 
(as  the}'  were  defindd  after  the  1 980 
census)  and  Rural  Serxice  Areas 
(RSAs),f'  which  the  Commission 
delineated  for  areas  of  the  countr)'  not 
located  in  MAs.''  Although  CMAs  were 
not  developed  in  the  context  of  radio 
broadcasting,  they  were  designed  to 
follow  "natural  social  and  economic 
communities"  through  "multi-county 
groupings  drawn  along  county 
boundaries."  **  Are  CMAs  a  reasonable 
proxy  for  radio  markets  in  non-Metro 
areas  of  the  country?  We  seek  comment 
on  this  issue. 

6.  For  any  market  definition  we 
establish,  how  should  we  address 
situations  in  which  that  market  overlaps 
an  Arbitron  Metro.  If  we  use  MAs  or 
CMAs,  there  will  be  existing  areas  of 
overlap.  Even  if  we  define  radio  markets 
around  existing  Arbitron  Metros,  Metro 
boundaries  may  change,  or  Arbitron 
may  create  or  delete  a  Metro.  We  seek 
comment  on  how  to  address  the 
possibility  of  a  market  overlap  (or  in  the 
case  of  a  deleted  Metro,  the  possibility 
of  an  undefined  market). 

7.  The  goal  of  this  rulemaking 
proceeding  is  to  generate  a  map  or  a  list 
of  markets  for  radio  stations  across  the 
entire  country,  using  Arbitron  Metros 
where  available  and  a  Commission- 


^  Population  data  is  available  over  the  Internet 
fi-om  the  Census  Bureau. 

^  See  Amendment  of  the  Commission 's  Rules  for 
Rural  Cellular  Service.  1985  WL  260366.  FCC  85- 
646. 11  (rel.  Dec.  17.  1985). 

''Amendment  of  the  Commission's  Rules  for ' 
Rural  Cellular  Service,  60  Radio  Reg.  (P&F)  1029. 
11  (1986). 
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Secretary,  Office  of  the  Secretary, 
Federal  Communications  Commission. 

10.  Parties  must  also  serve  either  one 
copy  of  each  filing  via  e-mail  or  two 
paper  copies  to  Qualex  International, 
Portals  n.  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  (202)  863-2893,  facsimile 
(202)  863-2898,  or  e-mail  at 
qualexint@aol.com.  In  addition,  parties 
should  serve  one  copy  of  each  filing  via 
e-mail  or  one  paper  copy  to  Amy  Brett, 
Media  Bureau,  445  12th  Street.  SW.,  2- 
C134.  Washington.  DC  20554.  Parties 
should  serve  one  copy  of  each  filing  via 
e-mail  or  five  paper  copies  to  Linda 
Senecal,  445  12th  Street,  SW.,  2-C438, 
Washington,  DC  20554. 

11.  Availability  of  Documents. 
Comments,  reply  comments,  and  ex 
parte  submissions  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Federal  Communications 
Conunission,  445  12th  Street,  SW.,  CY- 
A257,  Washington,  DC  20554.  Persons 
with  disabilities  who  need  assistance  in 
the  FCC  Reference  Center  may  contact 
Bill  Cline  at  (202)  418-0267,  (202)  418- 
7365  TTY,  or  bcline@fcc.gov.  These 
documents  also  will  be  available 
electronically  at  the  Commission's 
Disabilities  Issues  Task  Force  Web  site: 
http://www.fcc.gov/dtf,  and  from  the 
Commission's  Electronic  Comment 
Filing  System.  Documents  are  available 
electronically  in  ASCII  text.  Word  97, 
and  Adobe  Acrobat.  Copies  of  filings  in 
this  proceeding  may  be  obtained  ft-om 
Qualex  International,  Portals  n,  445 
12th  Street,  SW..  Room,  CY-B402, 
Washington,  DC  20554.  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  at  qualexint@aol.com.  To 
request  materials  in  accessible  formats 
for  people  with  disabilities  (Braille, 
large  print,  electronic  files,  audio 
format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer 
and  Governmental  Affairs  Bureau  at 
202-418-0531  (voice),  202^18-7365 
(TTY). 

12.  Ex  Parte  Rules.  This  proceeding 
will  be  treated  as  a  "permit-but- 
disclose"  proceeding,  subject  to  the 
"permit-but-disclose"  requirements 
under  section  1.1206(b)  of  the 
Commission's  rules. i"  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Simshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 
that  a  memorandum  summarizing  a 
presentation  must  contain  a  summary  of 


'"47  CFR  1.1206(b). 


the  substance  and  not  merely  a  listing 
of  the  subjects  discussed.  More  than  a 
one  or  two  sentence  description  of  the 
views  and  arguments  presented  is 
generally  required."  Additional  rules 
pertaining  to  oral  and  written 
presentations  are  set  forth  in  section 
1.1206(b)  of  the  Commission's  rules. 
Parties  submitting  written  ex  parte 
presentations  or  summaries  of  oral  ex 
parte  presentations  are  urged  to  use  the 
ECFS  in  accordance  with  the 
Commission  rules  discussed  above. 
Parties  filing  paper  ex  parte  submissions 
must  file  an  original  and  one  copy  of 
each  submission  with  the  Commission's 
Secretary,  Marlene  H.  Dortch,  at  the 
appropriate  address  as  shown  above  for 
filings  sent  by  either  U.S.  mail, 
overnight  delivery,  or  hand  or 
messenger  delivery.  Parties  must  also 
serve  either  one  copy  of  each  ex  parte 
filing  via  e-mail  or  two  paper  copies  to 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898.  or 
e-mail  at  qualexint@aol.com.  In 
addition,  parties  should  serve  one  copy 
of  each  ex  parte  filing  via  email  or  one 
paper  copy  to  Amy  Brett,  Media  Bureau, 
445  12th  Street,  SW.,  2-C134, 
Washington,  DC  20554.  Parties  should 
serve  one  copy  of  each  ex  parte  filing 
via  email  or  five  paper  copies  to  Linda 
Senecal,  445  12th  Street,  SW.,  2-C438, 
Washington,  DC  20554. 

13.  Initial  Regulatory  Flexibility 
Analysis.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),^^  the  Commission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Notice  of 
Proposed  Rulemaking  ("NPRM"). 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM. 

14.  The  Commission  will  send  a  copy 
of  the  NPRM,  including  this  IRFA  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA). 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

15.  Section  202(h)  of  Ae 
Telecommunications  Act  of  1996  (1996 
Act)  requires  the  Commission  to  review 
all  of  its  broadcast  ownership  rules 


"  See  ;d.§  1.1206(b)(2). 

'2  See  5  U.S.C.  603.  The  RFA,  see  5  U.S.C.  601 
et  set).,  has  been  amended  by  the  Contract  With 
America  Advancement  Act  of  1996,  Pub.  L.  104- 
121.  110  Stat.  847  (1996)  (CWAAA).  Title  H  of  the 
CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA). 
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every  two  years  commencing  in  1998 
("Biennial  Review"),  and  to  determine 
whether  any  of  these  rules  are  necessary 
in  the  public  interest  as  the  result  of 
competition.  The  1996  Act  also  requires 
the  Commission  to  repeal  or  modify  any 
regulation  it  determines  to  be  no  longer 
in  the  public  interest.  In  the  2002 
Biennial  Report  and  Order,  the 
Commission  concluded  that  the 
numerical  limits  in  the  local  radio 
ownership  rule  are  necessary  in  the 
public  interest  to  protect  competition  in 
local  radio  markets.  We  also  concluded 
that  the  rule  in  its  current  form  did  not 
promote  the  public  interest  as  it  relates 
to  competition,  in  part,  because  the 
current  methodology  for  defining  radio 
markets  is  conceptually  flawed  as  a 
means  to  protect  competition  in  local 
radio  markets.  Thus,  the  Commission 
revised  the  present  method  of 
determining  the  dimensions  of  radio 
markets  and/or  of  counting  the  stations 
available  in  those  markets.  The  new 
geographic  based  approach  better  serves 
the  public  interest,  reflects  true  markets 
in  which  radio  stations  compete,  and 
better  effectuates  Congressional  intent 
when  it  adopted  the  radio  ownership 
limits  in  1996.  In  the  2002  Biennial 
Report  and  Order,  the  Commission 
adopted  a  geography-based  approach 
using  Arbitron-defined  markets. 
However,  the  Commission  found  that 
the  current  record  provides  insufficient 
information  about  appropriate 
boundaries  for  areas  located  outside  of 
Arbitron  defined  areas.  This  NPRM  is 
designed  to  solicit  comment  on 
proposals  to  define  radio  markets 
outside  of  Arbitron  defined  areas. 

B.  Legal  Basi^ 

16.  This  NPRM  is  adopted  pursuant  to 
sections  1,  2(a),  4(i),  303,  307,  309,  310, 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  152(a),  154(i), 
303,  307.  309.  310,  and  section  202(h) 
of  the  Telecommunications  Act  of  1996. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

17.  The  RFA  directs  agencies  to 
provide  a  description  of.  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules,  if  adopted."  The 
RFA  defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business."  "small  organization." 
and  "small  governmental  entity  under 
Section  3  of  the  Small  Business  Act.i'' 


In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.'^  A  small  business 
concern  is  one  which:  (1)  is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA.'^ 

18.  In  this  context,  the  application  of 
the  statutory  definition  to  radio  stations 
is  of  concern.  An  element  of  the 
definition  of  "small  business"  is  that  the 
entity  not  be  dominant  in  its  field  of 
operation.  We  are  unable  at  this  time  to 
define  or  quantify  the  criteria  that 
would  establish  whether  a  specific  radio 
station  is  dominant  in  its  field  of 
operation.  Accordingly,  the  estimates 
that  follow  of  small  businesses  to  which 
rules  may  apply  do  not  exclude  any 
radio  station  from  the  definition  of  a 
small  business  on  this  basis  and  are 
therefore  over-inclusive  to  that  extent. 
An  additional  element  of  the  definition 
of  "small  business"  is  that  the  entity 
must  be  independently  owned  and 
operated.  We  note  that  it  is  difficult  at 
times  to  assess  these  criteria  in  the 
context  of  media  entities  and  our 
estimates  of  small  businesses  to  which 
they  apply  may  be  over-inclusive  to  this 
extent. 

19.  The  SBA  defines  a  radio  broadcast 
entity  that  has  S6  million  or  less  in 
annual  receipts  as  a  small  business. >^ 
Business  concerns  included  in  this 
industry  are  those  "primarily  engaged  in 
broadcasting  aural  programs  by  radio  to 
the  public.'"  According  to  Commission 
staff  review  of  the  BIA  Publications, 
Inc.,  Master  Access  Radio  Analyzer 
Database,  as  of  May  16,  2003,  about 
10.427  of  the  10.945  commercial  radio 
stations  in  the  United  States  have 
revenue  of  $6  million  or  less.  We  note, 
however,  that  many  radio  stations  are 
affiliated  with  much  larger  corporations 
with  much  higher /evenue,  and  that  in 
assessing  whether  a  business  concern 
qualifies  as  small  under  the  above 
definition,  such  business  (control) 


■3  5  U.S.C.  603(b)(3). 

'*Id.  section  601(3)  (incorporating  by  reference 
the  definition  of  "small  business  concern"  in  15 
U.S.C.  632).  Pursuant  to  the  RFA,  the  statutory 


definition  of  a  small  business  applies,  'unless  an 
agency,  after  consultation  with  the  Office  of 
Advocacy  of  the  SBA  and  after  opportunity  for 
public  comment,  establishes  one  or  more 
definitions  of  the  term  where  appropriate  to  the 
activities  of  the  agency  and  publishes  the 
definitian(s)  in  the  Federal  Register." 

'3/d. 

"'15U.S.C.632. 

"See  OMB.  North  American  Industry 
Classification  System:  Upiled  States.  1997,  at  509 
(1997)  (Radio  Stations)  (NAICS  code  513111,  which 
was  changed  to  code  515112  in  October  2002). 


affiliations  "» are  included.^o  Our 
estimate,  therefore  likely  overstates  the 
number  of  small  businesses  that  might 
be  affected  by  any  changes  to  the 
ownership  rules. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

20.  The  NPRM  proposes  to  modify  the 
definition  of  radio  markets  outside  of 
Arbitron  defined  areas.  The  action, 
depending  on  the  definition  ultimately 
adopted,  would  modify  the  instructions 
and  the  multiple  ovraership  showing 
currently  required  for  the  following 
forms:  (1)  FCC  Form  315,  Application 
for  Consent  to  Transfer  Control  of  Entity 
Holding  Broadcast  Station  Construction 
Permit  or  License;  (2)  FCC  Form  314, 
Application  for  Consent  to  Assignment 
of  Broadcast  Station  Construction 
Permit  or  License;  and  (3)  FCC  Form 
301,  Application  for  Construction 
Permit  For  Commercial  Broadcast 
Stations.  The  impact  of  these  changes 
will  be  the  same  on  all  entities.  Whether 
compliance  will  take  more,  less,  or  the 
same  amount  of  time  and  money,  will 
depend  on  the  definition  adopted. 

E.  Steps  Taken  To  Minimize  Significant 
Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

21 .  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
under  the  rule  for  small  entities:  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.-' 

22.  We  are  directed  under  law  to 
consider  alternative  means  to  achieve 
our  stated  objectives. 2-  In  the  2002 
Biennial  Report  and  Order,  the 
Commission  considered  and  rejected 
alternatives  to  defining  radio  markets 
through  the  rulemaking  process. 
Specifically,  ths  Commission  found  that 


'*  "Concerns  are  affiliates  of  each  other  when  one 
concern  controls  or  has  the  power  lo  control  the 
other,  or  a  third  party  or  parties  controls  or  has  the 
power  to  control  both."  13  CFR  121.103(a)(1). 

2°  "SBA  counts  the  receipts  or  employees  of  the 
concern  whose  size  is  at  issue  and  those  of  all  its 
domestic  and  foreign  affiliates',  regardless  of 
whether  the  affiliates  are  organized  for  profit,  in 
determining  the  concern's  size."  13  CFR  121(a)(4). 

21  5  U.S.C.  603(c). 

"  5  U.S.C  603(b). 
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determining  r  idio  markets  on  a  case-by- 
case  basis  woi  ild  create  significemt 
regulator}'  un(  ;ertainty  and  impose 
substantial  bu  rdens  on  small-market 
radio  broadca  iters,  many  of  which  are 
small  busines  les.  The  Commission 
concluded  the  t  the  better  course  is  to 
develop  radio  market  definitions  for 
non-Metro  are  as  through  the  rulemaking 
process.  The  ( iommission  found  that 
this  would  be  the  mo§t  expeditious  way 
to  define  loca  radio  market  boundaries 
for  the  entire  j  ountrj'.  Defining  radio 
markets  also  v  rould  give  all  interested 
parties,  incluc  ing  small  businesses, 
clear  guidanc(  about  how  the 
Commission  v  rill  analyze  a  proposed 
radio  station  t  ombination  in  non- 
Arbitron  areas , 

23.  The  NPI  .M  invites  comment  on 
how  to  modif]  the  current  methodology 
for  determinir  g  radio  markets  for  areas 
of  the  countr\'  outside  of  Arbitron 
defined  areas.  The  Commission  has  a 
number  of  alt(  rnatives  on  which  it 
invites  commc  nt.  We  particularly  invrte 
comment  on  h  ow  the  various 
alternatives  m  ght  impact  on  small 
businesses  an«  on  alternatives  outside 
the  NPRM  wh  ch  might  minimize  any 
burden  on  smi  ill  businesses. 

24.  The  Con  imission  seeks  comments 
on  how  to  dra  v  specific  market 
boundaries  in  areas  of  the  country  not 
located  in  the  Arbitron  Metros' and  on 
what  factors  s  lould  we  consider  in 
grouping  radi(  stations  into  markets. 
The  Commissi  on  proposes  that  radio 
markets  be  coi  inty-based.  One 
alternative,  if  hat  proposal  is  adopted, 
would  be  ta  ui  e  a  different  standard  in 
the  western  U  nted  States  where 


counties  are  significantly  larger.  The 
Commission  could  also  divide  counties 
into  separate  radio  markets  in  certain 
circumstances.  Small  businesses  should 
benefit  from  a  county-based  system 
because  county  boundaries  are  clear, 
stable,  and  well-known,  and  are 
commonly  used  for  market  definition 
purposes  (see  next  paragraph).  • 

25.  The  Commission  also  seeks 
comment  on  whether  to  rely  on  any  pre- 
existing market  definitions  in 
delineating  radio  markets  for  non-Metro 
areas.  For  example,  the  Commission 
could  base  its  Metro  definitions  on  the 
Metropolitan  Area  (MA)  definitions 
developed  by  OMB.  The  Commission 
asks  how  the  radio  market  should  be 
define  in  areas  that  MAs  do  not  cover, 
and  notes  one  possible  alternative 
would  be  to  establish  geographic 
markets  based  on  the  location, 
distribution,  and  density  of  populated 
areas.  The  Commission  could  also  treat 
Cellular  Market  Areas  as  the  relevant 
geographic  market  for  radio.  Both  of 
these  potential  market  definitions  are 
county-based.  We  do  not  believe  that 
the  selection  of  one  pre-defined  market 
definition  over  another  generally  will 
have  an  impact  on  small  business.  We 
invite  comment  on  this  question. 

26.  The  market  definition  we  establish 
would  result  in  small  business  owners 
being  subject  to  a  market  definition  that 
is  different  than  the  one  to  which  they 
currently  are  subject.  As  a  result,  the 
number  of  radio  stations  that  they  may 
own,  and  the  number  of  radio  stations 
that  their  competitors  may  own,  under 
the  local  radio  ownership  rule  may 
change.  We  encourage  parties  to  use  this 


opportunity  submit  specific  information 
that  would  the  Commission  in  properly 
delineating  the  boundaries  of  the  local 
radio  markets  in  which  they  are 
interested. 

F.  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

27.  None. 

28.  Authority.  This  Notice  of  Proposed 
Rulemaking  is  issued  pursuant  to 
authority  contained  in  Sections  4(i), 
303,  and  307  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C. 
154(i),  303,  and  307,  and  Section  202(h) 
of  the  Telecommunications  Act  of  1996. 

29.  Pursuant  to  the  authority 
contained  in  sections  1,  2(a),  4(i),  303, 
307,  309,  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151,  152(a),  154(i). 
307,  309.  and  310  and  section  202(h)  of 
the  Telecommunications  Act  of  1996, 
this  Notice  of  Proposed  Rulemaking  in 
MB  Docket  03-130  is  adopted. 

30.  The  Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  of  Proposed  Rulemaking, 
including  the  Initial  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[PR  Doc.  03-19091  Filed  7-29-03;  12:43  am] 

BILLING  CODE  6712-01-U 


Tuesday, 
August  5,  2003 


o  r=^ 


Part  in 

Department  of 
Health  and  Human 
Services 

Food  and  Drug  Administration 

21  CFR  Part  172 

Food  Additives  Permitted  for  Direct' 
Addition  to  Food  for  Human 
Consumption;  Olestra;  Final  Rules 


46364 


Federal  Register/Vol.  68,  No.  150/Tuesday,  August  5,  2003 /Rules  and  Regulations 


DEPARTMEFir  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drifg  Administration 

I 

21  CFR  Part  ^72 
[Docket  No.  2oiH)F-0792] 

Food  Additivf  s  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumptiorl;  Olestra 


« 


agency:  Fooc 
HHS. 
ACTION:  Final 


rule. 


summary:  Th( 
Administratiqn 
food  additive 
requirement 
prescribed 
products  that 
action  is  in 
by  the  Procteifand 
DATES:  The  re 
August  5, 
objections  anc 
September  4, 
ADDRESSES:  Submit 
the  Division 
(HFA-305) 
Administratich 
Lane,  Rockvil 
electronic  objections 
mw^:  fda.gov 
FOR  FURTHER 
Mar\'  D.  Ditto 
and  Applied 
and  Drug 
Branch  Pkwv- 
3835.  202^i$-3 


f  )r 
sp(  (ci 


Q 


Fn 


and  Drug  Adqunistration, 


Food  and  Drug 

(FDA)  is  amending  the 
regulations  to  remove  the 
the  label  statement 
fically  for  savory  snack 
::ontain  olestra.  This 
re  ;ponse  to  a  petition  filed 
Gamble  Co. 
;ulation  is  effective 
.  Submit  written 
requests  for  a  hearing  by 
t003. 

written  objections  to 
Dockets  Management 
od  and  Drug 
rm.  1061,  5630  Fishers 
MD  20852.  Submit 
to  http:// 
Alockets/ecomments. 
lllFORMATION  CONTACT: 

Center  for  Food  Safetv 
Ijlutrition  (HFS-255),  Food 
Adr^inistration,  5100  Paint 
College  Park,  MD  20740- 
102. 


SUPPLEMENTARY  INFORMATION: 


Table  of  Conten  ts 


tion 


R;qu 


I.  Subject  of  Pet 

II.  Background 

A.  Basis  for 
Statement 

1.  Legal  Au 
Statement 

2.  GI  Issues 

3.  Nutritionall  Issues 
Olestra 

B.  Opportuni 
Considerat 

1.  Request 
Statement 
Rule 

2.  P&G's  Comtnitment 

3.  FDA's  Cotiin 
Meeting 

4.  P&G's  Petition 
Requiremei 

5.  Comments 

III.  Data  and  Information 

Final  Rule 

A.  Introducti 

B.  Surveys 
Surveillanct 

1.  Telephone 
Complaints 


;  and 


iring  the  Label 
1996  Decision 
ritv  for  the  1996  Label 


jth); 


Associated  With  Olestra 
Associated  With 

y  for  Comment  and 
i  an  of  New  Data 
foi  Comments  on  Label 
I  lequired  by  the  1996  Final 

To  Further  Studies 
tment  to  Convene  an  FAC 

To  Remove  the 
t  for  the  Label  Statement 
Received 

Since  the  1996 

(in  - 


Postmarket  Passive 
Regarding  GI  Effects 
Surveys  Regarding  GI 


a.  P&G 

b.  CSFI 

2.  Postmarket  Passive  Surveillance  by  P&G 

3.  Postmarket  Surveillance  Reports  From 
CSPI 

4.  Comments  Regarding  Consumer  Reports 

C.  Studies  Regarding  GI  Effects 

1.  Rechallenge  Study 

2.  Acute  Consumption  Study 

3.  Home  Consumption  Study 

4.  Stool  Composition  Study 

5.  Comments  Regarding  the  GI  Studies 

D.  A  Study  Regarding  Nutritional  Effects — 
Active  Surveillance 

1.  Active  Surveillance  Study  by  P&G 

2.  Comments  Regarding  the  Active 
Surveillance  Study 

E.  Consultations  and  Literature  Review 
Regarding  Nutritional  Effects 

F.  Consumer  Perception  Studies  of  the 
Label  Statement 

1.  1996  Consumer  Studies 

2.  1999  Consumer  Studies 

G.  1998  FAC  Discussion  of  the  Label 
Statement 

IV.  FDA's  Conclusions 

A.  The  Applicable  Legal  Standard 

B.  FDA's  Conclusions  Regarding 
Gastrointestinal  Effects 

1.  Basis  of  the  1996  Final  Rule— GI  Effects 

a.  Abdominal  cramping 

b.  Loose  stools 

2.  Data  in  the  Current  Petition — GI  Effects 

a.  Abdominal  cramping 

b.  Loose  stools 

C.  FDA's  Conclusions  Regarding 
Nutritional  Effects 

1.  Basis  of  the  1996  Final  Rule- 
Nutritional  Effects 

2.  Data  in  the  Current  Petition — Nutritional 
Effects 

V.  Response  to  Comments  on  the  Label 

A.  Label  Statement  for  GI  Effects 

B.  Label  Statement  for  Nutritional  Effects 

C.  Labeling  for  Special  Populations 

D.  Label  Statement  in  Its  Entirety 

E.  Data  and  Information  Considered  in  this 
Rulemaking 

F.  Safety  of  Olestra 

G.  Allergenicity  of  Olestra  or  Olestra- 
Containing  Foods 

H.  Nutrition  Labeling  andOlaims 
I.  Appearance  of  the  Label  Statement 
J.  Labeling  for  Single-Serving  Packages 
K.  1995  and  1998  FAC  Meetings 

VI.  Summary 

VII.  Environmental  Impact 

VIII.  Inspection  of  Documents 

IX.  Objections 

X.  References 

I.  Subject  of  Petition 

In  a  notice  in  the  Federal  Register  of 
March  3,  2000  (65  FR  11585-11586), 
FDA  announced  that  a  food  additive 
petition  had  been  filed  by  the  Procter  & 
Gamble  Co.,  6071  Center  Hill  Ave., 
Cincinnati,  OH  45224  (P&G,  the 
petitioner)  proposing  that  the  food 
additive  regulations  be  amended  in 
§  172.867  Olestra  (21  CFR  172.867)  to 
remove  the  requirement  for  the  label 
statement  prescribed  in  §  172.867(e). 


II.  Background 

In  the  Federal  Register  of  January  30, 
1996  (61  FR  3118,  "the  1996  final  rule") 
FDA  announced  the  approval  of  olestra 
for  use  as  a  fat  substitute  in  prepackaged 
ready-to-eat  savory  snacks.  Olestra  is  the 
common  name  for  a  mixture  of 
substances  formed  by  chemical 
combination  of  sucrose  with  six,  seven, 
or  eight  fatty  acids.  The  fatty  acids, 
bound  to  sucrose  by  ester  bonds,  are 
derived  from  edible  fats  and  oils. 

Olestra  is  essentially  not  absorbed  or 
metabolized  emd  passes  unchanged 
through  the  gastrointestinal  (GI)  system 
(61  FR  3118  at  3125-3127).  Therefore, 
olestra  has  the  potential  to  affect  GI 
physiology  and  function.  Additionally, 
because  of  olestra's  physical  properties, 
fat-soluble  nutrients  present  in  olestra- 
containing  foods '  or  other  foods  in  the 
GI  tract  at  the  same  time  as  olestra  can 
partition  into  olestra  and  pass  through 
the  GI  tract  without  being  absorbed  by 
the  body.  Therefore,  FDA  requix'ed  the 
addition  of  fat-soluble  vitamins  A,  D,  E, 
and  K,  to  savory  snacks  containing 
olestra  to  compensate  for  any  inhibition 
of  absorption  by  olestra  (§  172.867(d)). 

At  the  time  of  the  1996  final  rule, 
FDA  concluded  that,  to  avoid  being 
misbranded  within  the  meaning  of 
sections  201  (n)  and  403(a)(1)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  321(n)  and 
343(a)(1)),  olestra-containing  foods 
would  need  to  bear  a  label  statement  to 
inform  consumers  about  possible  effects 
of  olestra  on  the  GI  system.  The  label 
statement  also  would  clarify  that  the 
added  vitamins  were  present  to 
compensate  for  any  nutritional  effects  of 
olestra,  rather  than  to  provide  enhanced 
nutritional  value.  Therefore,  the  1996 
final  rule  required  that  foods  containing 
olestra  be  labeled  with  the  following 
statement  in  a  boxed  format:  "THIS 
PRODUCT  CONTAINS  OLESTRA. 
Olestra  may  cause  abdominal  cramping 
and  loose  stools.  Olestra  inhibits  the 
absorption  of  some  vitamins  and  other 
nutrients.  Vitamins  A,  D,  E,  and  K  have 
been  added."  (§  172.867(e)(1)).  FDA 
included  the  term  "other  nutrients" 
because  any  nutrient  that  is  as 
lipophilic  as  these  vitamins  would  also 
be  affected,  although  there  was  no 
known  basis  for  adding  such  nutrients 
back.  The  agency  also  required  that  the 
statement  be  made  in  a  standardized 
format  that  specifies,  among  other 
things,  type  style  and  type  size,  and  that 


'  olestra  has  only  been  approved  for  use  as  a  fot 
substitute  in  savory  snacks.  Throughout  this 
document,  we  refer  to  olestra-containing  foods  to 
include  those  savory  snacks  made  with  olestra  as 
well  as  other  olestra-containing  foods  used  in  the 
preapproval  studies  for  olestra. 
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the  label  statement  be  surroimded  by  a 
box  to  ensure  proper  prominence.  This 
requirement  was  established  under 
section  409(c)(3)(B)  of  the  act  (21  U.S.C. 
348(c)(3)(B)),  which  prohibits  approval 
of  a  food  additive  if  the  proposed  use 
would  result  in  misbranding  of  food  (61 
FR  3118  at  3160).  The  legal  authority 
and  scientific  basis  that  underlaid  the 
requirement  for  this  label  statement  are 
reviewed  in  detail  in  the  next  section  of 
this  document. 

A.  Basis  for  Requiring  the  Label 
Statement — 1996  Decision 

i.  Legal  Authority  for  the  1996  Label 
Statement 

Under  section  403(a)(1)  of  the  act,  a 
food  is  deemed  to  be  misbranded  if  its 
labeling  is  false  or  misleading  in  any 
particular.  Section  201(n)  of  the  act 
amplifies  what  is  meant  by 
"misleading."  Section  201(n)  of  the  act 
states  that  in  determining  whether 
labeling  is  misleading,  the  agency  shall 
take  into  account  not  only 
representations  made  or  suggested  about 
the  product,  but  also  the  extent  to  which 
the  labeling  fails  to  reveal  facts  material 
in  light  of  such  representations  or 
material  with  respect  to  consequences 
which  may  result  from  use  imder  the 
conditions  of  use  prescribed  in  the 
labeling  or  under  such  conditions  of  use 
as  are  customary  or  usual  (see  21  CFR 
1.21).  Thus,  the  omission  of  such 
material  fact  from  the  label  or  labeling 
of  a  food  causes  the  product  to  be 
misbranded  within  die  meaning  of 
sections  201(n)  and  403(a)(1)  of  the  act. 

2.  GI  Issues  Associated  With  Olestra 

As  noted,  olestra  is  not  digested  or 
absorbed,  and  it  passes  through  the  GI 
tract  intact.  The  petitioner  conducted  a 
number  of  studies  to  address  issues  of 
potential  concern  with  respect  to  the 
eifect  of  olestra  as  it  passes  through  the 
GI  tract  (61  FR  3118  at  3152-3159).  For 
example,  during  studies  designed 
primarily  to  assess  potential  effects  of 
olestra  on  absorption  of  fat-soluble 
dietary  components  present  in  the  gut  at 
the  same  time,  the  petitioner  also 
assessed  the  potential  for  olestra  to  elicit 
GI  symptoms  such  as  cramping, 
bloating,  loose  stools,  and  diarrhea-like 
symptoms  by  collecting  reports  from 
participants  in  the  studies.  In  two 
himian  nutritional  studies  ^  (88  and  100 
subjects  respectively),  the  entire  diet  of 


2  In  evaluating  olestra's  nutritional  effects,  the 
petitioner  conducted  two  8-week  clinical  studies, 
the  8-week  clinical  dose  response  study  (8-week 
DR),  and  the  8-week  clinical  vitamin  restoration 
study  (8-week  VR)(61  FR  3118  at  3133-3134).  In 
this  document,  when  discussing  the  combined 
results  of  these  studies,  they  will  be  called  the  two 
8-week  studies. 


the  subjects  was  controlled  during  the 
length  of  an  8-week  study  period.  The 
studies  were  parallel,  double-blind,  and 
placebo-controlled,  with  olestra  dosages 
of  0  (placebo),  8,  20,  and  32  grams  per 
day  (g/d).3  The  diets  were  formulated  so 
that  the  total  digestible  fat  (triglyceride) 
content  was  the  same  for  all  treatment 
groups.  Triglyceride  was  added  into  the 
diets  in  the  form  of  butter,  margarine,  or 
vegetable  oil  to  compensate  for  the 
amount  of  fat  replaced  by  olestra  in  the 
olestra-containing  foods.  Olestra  was 
added  to  various  food  items  by 
subsdtuting  olestra  for  triglyceride  in 
recipes  or  in  cooking  oils.  Therefore,  the 
total  amount  of  lipid-like  material 
(digestible  triglyceride  plus  olestra) 
increased  with  increasing  olestra  dose. 
Each  meal  contained  olestra  or  the 
corresponding  placebo  (triglyceride). 
Subjects  were  questioned  daily  about 
changes  in  their  health,  including  GI 
symptoms.  To  facilitate  collection  of  GI 
symptom  data,  a  questionnaire  provided 
a  list  of  common  GI  symptoms  along 
with  general  definitions  of  each  and  was 
completed  by  each  subject  to  capture 
data  about  the  type,  severity,  and 
duration  of  symptoms  experienced.  As 
noted  in  the  1996  final  rule  (61  FR  3118 
at  3152),  the  petitioner  stated  that  the 
two  8-week  studies  were  not  intended  to 
examine  GI  symptoms  under  real-life 
consumption  conditions  where  snacks 
are  not  consumed  every  day  with  every 
meal  and  where  people  may  moderate 
intake  if  they  experience  GI  symptoms. 

FDA's  analysis  of  the  data  from  the 
two  8- week  studies  (61  FR  3118  at 
3152-3154)  showed  that  there  was  a 
dose-response  effect  for  olestra  with 
respect  to  two  endpoints,  reported 
diarrhea/loose  stools  and  fecal  urgency. 
Reporting  of  diarrhea  was  based  on 
subjects'  perception  of  diarrhea.  FDA 
found  no  evidence  that  study  subjects 
experiencing  olestra-related  symptoms 
described  as  "diarrhea"  also 
experienced  significant  fluid  or 
significant  electrolyte  loss.  The  effect  of 
olestra  on  stool  consistency  is  similar  to 
that  produced  by  liquid  pjetrolatiun, 
which  softens  fecal  contents.  FDA 
recognized  that  the  effect  observed  was 
not  diarrhea  in  the  clinical  sense,  but 
used  that  term  in  the  1996  final  rule, 
and  is  using  that  term  here,  because  it 
is  the  term  used  in  the  study  report. 
FDA  also  found  that  these  GI  symptoms 
cease  soon  after  olestra  is  no  longer 
consumed. 

The  petitioner  also  conducted  a  study, 
the  Fecal  Parameters  Study,  designed  to 


3  By  comparison,  FDA  concluded  that  the 
estimated  lifetime-averaged  daily  intake  at  the  90th 
percentile  of  olestra  consumption  would  be  7.0 
grams  per  person  per  day  (g/p/d)  (61  FR  3118  at 
3124). 


examine  fecal  composition  of  stools 
from  subjects  who  reported  diarrhea 
when  consuming  olestra  (61  FR  3118  at 
3155).  The  study  consisted  of  two 
phases,  a  screening  phase  and  a  study 
phase.  The  screening  phase  was 
conducted  to  identify  subjects  who 
reported  GI  symptoms  from  olestra 
consumption.  During  the  study  phase, 
the  identified  subjects  ate  different 
cimoimts  of  olestra,  and  GI  symptoms 
were  recorded  and  fecal  measurements 
were  made.  From  the  initial  screening 
phase,  eighteen  subjects  reported  an 
increase  in  the  frequency,  severity,  or 
diu-ation  of  GI  symptoms  during  the 
olestra  period,  relative  to  the  placebo 
period.  These  18  subjects  were  selected 
to  take  part  in  the  study  phase,  and  15 
completed  the  study.  The  study  phase 
was  a  crossover,  placebo-controlled, 
single-blind  (subject)  design  with  three 
treatment  groups,  0, 10.  and  20  g/d 
olestra.  Each  subject  received  each 
treatment  for  7  days.  The  treatment 
periods  were  separated  by  7-day 
washout  periods.  Subjects  ate  all 
treatment  meals  imder  supervision  at 
the  clinical  site,  and  ate  their  habitual 
diets  at  home  during  the  washout 
periods.  Study  subjects  recorded  GI 
symptoms  daily.  Total  fecal  collections 
were  made  the  last  3  days  of  each 
treatment  period.  Daily  stool  collections 
were  measured  for  wet  weight,  volume, 
and  densit)',  and  the  pooled  three  day 
samples  were  analyzed  for  water 
concentration,  dry  weight,  olestra 
content,  sodium  (Na),  potassium  (K), 
chloride  (CI),  total  and  individual  bile 
salts,  free  fatty  acids,  triglycerides,  and 
total  lipids. 

Measurements  of  the  concentration  of 
stool  water  and  electrolytes  (Na,  K,  and 
CI)  suggested  that  these  pareneters  did 
not  differ  in  the  stools  of  persons 
reporting  "diarrhea"  during  the  olestra 
20  g/d  period  from  those  in  the 
nondiarrheal  stools  (during  the  placebo 
period)  of  the  same  persons.  However, 
it  was  not  possible  to  analyze  stool 
electroljrte  values  by  individual  stools 
or  by  individual  days  because  the  stools 
were  pooled  from  the  3-day  collection 
period,  as  is  normally  done  when 
measuring  fecal  parameters.  FDA  noted 
that  there  appeared  to  be  an  increased 
weight  of  stools  in  those  subjects 
reporting  "diarrhea"  when  eating 
20  g/d  olestra  that  is  not  completely 
accounted  for  by  the  presence  of  olestra 
in  the  stools.  FDA  concluded  that  the 
results  of  this  study  indicated  that  there 
is  no  difference  in  stool  composition 
(e.g.,  water  and  electrolyte  content) 
when  subjects  consumed  olestra  versus 
placebo  (61  FR  3118  at  3155). 

FDA  found  that  the  number  of 
subjects  in  the  Fecal  Parameters  Study 
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bowel  movements 
^porting  any  diarrhea,  and 
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Although  there  was  an 
number  of  subjects 
stools  with  increasing 
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The  agenc; '  concluded,  based  upon  its 
evaluation  o  the  data  and  information 
available  at  t  le  time,  that  consumption 
of  olestra  cai  ses  GI  effects  such  as  loose 
stools,  abdor  linal  cramping,  and 
diarrhea-like  symptoms.  Additionally, 
the  agency  c(  included  that  while  olestra 
caused  these 
evidence  tha 


GI  symptoms,  there  was  no 
these  effects  represented 


adverse  heall  h  consequences. 

At  the  tim«  of  approval,  the  agency 
did  not  have  information  about  the 
potential  GI  ( ffects  from  usual  or 
customary  cc  nsumption  of  olestra  in 
savory  snack  ;.  Nonetheless,  FDA 
considered  it  prudent  to  rely  on  the 
available  dat;  i  in  deciding  whether  a 
label  stateme  it  about  olestra's  potential 
effects  on  the  GI  tract  was  necessary. 
Olestra  had  t  le  potential  to  be 
consumed  in  relatively  large  quantities 
by  every  segr  lent  of  the  U.S.  population. 
Additionally  because  olestra  had  never 
before  been  a  I'ailable  in  the 


marketplace. 


consumers  had  no 


experience  w  ith  it  and  were  not  familiar 
with  it  or  its  jotential  to  cause  GI 
effects.  The  a  jency  believed  that 
providing  coi  isumers  label  information 
about  olestra  s  GI  effects  would 
preclude  unn  ecessary  concerns  about 
the  origin  of  i  JI  effects,  were  they  to  be 
observed,  an(  might  also  prevent 
unnecessary'  )r  inappropriate  medical 
treatment  of  I  hose  symptoms  (61  FR 
3118  at  3161  .  Based  on  the  weight  of 
the  evidence  ibout  olestra's  potential  to 
cause  GI  effe(  ts.  as  well  as  the  agency's 
belief  that  co  isumers  lacked  familiarity 
with  olestra  i  nd  its  potential  to  cause 
such  effects,  TDA  concluded  at  the  time 
of  olestra's  aj  proval  that  the 
relationship  between  GI  symptoms  and 
consumption  of  foods  containing  olestra 
is  a  fact  that  i  s  material  in  light  of  the 
consequence:  of  consuming  olestra,  and 
therefore  a  la  )el  statement  was  required. 


3.  Nutritional  Issues  Associated  With 
Olestra 

FDA  concluded  that  olestra  inhibits 
the  absorption  of  the  fat-soluble 
components  of  the  diet  when  these 
components  are  present  in  the  GI  tract 
simultaneously  with  olestra  (61  FR  3118 
at  3132-3147).  Such  components 
include  the  fat-soluble  vitamins  A,  D,  E, 
and  K,  and  the  lipophilic  carotenoids. 
Based  on  the  data  from  the  nutritional 
studies,  FDA  concluded  that  addition  of 
the  four  fat-soluble  vitamins  (A,  D,  E,  K) 
to  foods  containing  olestra  would 
compensate  for  any  decreased 
absorption  due  to  the  action  of  olestra, 
thus  ensuring  that  consumption  of  an 
olestra-containing  food  would  not  alter 
the  amoiuit  of  vitamin  available  for 
absorption  (61  FR  3118  at  3144-3147). 
The  amounts  of  the  vitamins  to  be 
provided  are  prescribed  to  ensure  safe 
use  (§  172.867(d)).  As  required  under 
section  403(i)  of  the  act,  these  vitamins 
are  declared  in  the  ingredient  listing. 

The  added  vitamins  were  not  to  be 
considered  in  determining  nutrient 
content  of  the  food  for  the  nutritional 
label  or  for  any  nutrient  claims, 
expressed  or  implied.  This  is  because 
the  added  vitamins  simply  compensate 
for  the  transient  impaired  absorption  of 
vitamins  A,  D,  E,  and  K.  i.e.,  they  are 
added  to  ensure  no  change  (neither 
increase  nor  decrease)  in  vitamin 
availability.  Thus,  the  vitamins  added  to 
olestra  do  not  contribute  significant 
amounts  of  these  nutrients  to  the  diet 
(61  FR  3118  at  3161). 

Labeling  may  be  considered 
misleading  not  only  if  it  fails  to  reveal 
facts  that  are  material  in  light  of 
consequences  that  may  result  from  use 
of  a  food,  but  also  if  the  labeling  fails 
to  reveal  facts  that  are  material  in  light 
of  representations  made.  Therefore,  to 
set  the  context  for  why  vitamins  A,  D, 
E.  and  K  were  added.  FDA  required  a 
label  statement  providing  information 
both  that  vitamins  A,  D,  E,  and  K  had 
been  added  and  that  olestra  inhibits  the 
absorption  of  vitamins.  Because  FDA 
believed  that  consumers  who  see 
vitamins  A,  D,  E,  and  K  in  the 
ingredient  listing  might  incorrectly 
believe  that  the  food  was  fortified  with 
these  vitamins,  the  agency  required  an 
explanatory  statement  on  the  label  of 
olestra-containing  foods  to  inform 
consumers  that  olestra-containing  foods 
were  not  an  enhanced  source  of 
vitamins  A,  D,  E,  and  K.  The  statement 
indicated  that  olestra  inhibits  the 
absorption  of  vitamins  and  other 
nutrients  to  explain  why  they  were 
added.  FDA  included  the  term  "other 
nutrients"  because  any  nutrient  that  is 
as  lipophilic  as  these  vitamins  would 


also  be  affected,  although  FDA 
concluded  that  there  was  no  basis  for 
adding  back  nutrients  other  than 
vitamins  A,  D,  E,  and  K.  In  this  way, 
FDA  sought  to  make  clear  to  consumers 
the  reason  for  the  presence  of  vitamins 
A,  D,  E,  and  K  in  the  ingredient  listing. 

Carotenoids  are  fat-soluble 
components  in  the  diet,  the  majority  of 
which  are  derived  from  fruits  and 
vegetables.  Data  from  the  petitioner's 
two  8-week  studies  demonstrated  that 
consumption  of  olestra  inhibits 
absorption  of  carotenoids  as  measured 
by  a  decrease  in  serum  carotenoid  levels 
(61  FR  3118  at  3147-3149).  Co- 
consumption  of  olestra  and  a 
carotenoid-containing  food  allows  the 
greatest  interaction  between  olestra  and 
the  carotenoid,  thereby  maximizing  the 
potential  for  interfering  with  absorption 
of  the  carotenoid  from  the  GI  tract. 

Beta-carotene  is  a  provitamin  A 
carotenoid  that  is  a  dietary  source  of 
vitamin  A;  provitamin  A  carotenoids  are 
converted  in  the  body  into  vitamin  A. 
At  the  time  of  the  1996  final  rule,  FDA 
concluded  that  supplementing  olestra- 
containing  foods  with  vitamin  A  would 
compensate  for  olestra's  effects  on  the 
provitamin  A  function  of  carotenoids. 

In  evaluating  whether  there  is  a 
scientific  basis  to  require  the  addition  of 
any  carotenoids  to  olestra-containing 
foods,  FDA  consulted  with  scientists  at 
the  National  Cancer  Institute  of  the 
National  Institutes  of  Health  (NIH)  and 
the  National  Eye  Institute  (NEI)  of  the 
NIH  (61  FR  3118  at  3148-3149),  and  the 
agency's  Food  Advisory  Committee 
(FAG)  (61  FR  3118  at  3121).  At  the  1995 
FAG  meeting  on  olestra,  experts  with  a 
range  of  views  discussed  whether 
carotenoids  themselves  have  beneficial 
health  effects,  or  whether  it  is  some 
other  substance  in  fruits  and  vegetables 
that  provides  the  claimed  health  effects, 
in  which  case  the  carotenoids  are 
serving  solely  as  markers  for  fruit  and 
vegetable  consumption.  Five  different 
conferences  or  reviewing  groups 
preceding  the  1995  FAG  meeting  had 
examined  the  relationship  between 
carotenoids  and  disease.  All  of  these 
groups  had  concluded  that  there  was 
insufficient  evidence  to  recommend 
consumption  of  carotenoids,  except  to 
encourage  the  consumption  of  fruits  and 
vegetables  (61  FR  3118  at  3148). 
Although  epidemiological  studies 
showed  an  association  between  diets 
rich  in  fruits  and  vegetables  (including 
those  that  contain  carotenoids)  and 
decreased  cancer  risk,  there  was  no 
direct  evidence  that  carotenoids 
themselves  were  responsible  for  or 
contributed  in  a  significant  way  to  that 
protective  benefit.  Therefore,  at  the  time 
of  the  approval  of  olestra,  the  agency 
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concluded  that  the  available  data  did 
not  establish  any  identifiable  nutritional 
or  prophylactic  benefits  for  carotenoids, 
either  individually  or  collectively,  aside 
from  the  provitamin  A  function  (61  FR 
3118  at  3147-3149). 

Thus,  FDA  found  no  scientific  basis 
for  requiring  the  addition  of  any 
carotenoid  to  olestra-containing  foods. 
The  agency  also  found  that  the  actual 
magnitude  of  olestra's  effects  on 
carotenoid  absorption  was  likely  to  be 
within  the  range  of  the  normal  variation 
of  such  absorption  due  to  diet  and 
bioavailability,  providing  additional 
assurance  that  the  effect  of  olestra  on 
thb  absorption  of  carotenoids  did  not 
raise  concern.  Accordingly,  FDA 
concluded  that  there  was  no  basis  for 
requiring  a  statement  about  carotenoids 
on  the  label  of  olestra-containing  food. 

B.  Opportunity  for  Comment  and 
Consideration  of  New  Data 

1.  Request  for  Comments  on  the  Label 
Statement  Required  by  the  1996  Final 
Rule 

Because  section  409  of  the  act 
prohibits,  among  other  things,  approval 
of  a  food  additive  if  doing  so  would 
cause  misbranding,  the  agency 
concluded  that  the  olestra  label 
statement  should  be  imposed  as  a 
requirement  as  part  of  the  food  additive 
petition  process  (§  172.867(e)).  The 
agency  acknowledged,  however,  that  the 
specific  wording  had  not  been  tested  or 
subject  to  an  opportunity  for  comment. 
Thus,  the  agency  requested  comments 
on  the  label  statement  from  interested 
persons  on  such  issues  as  the  need  for 
labeling,  the  adequacy  of  its  content, 
and  the  agency's  current  word  choices 
(61  FR  3118  at  3160). 

After  the  publication  of  the  1996  final 
rule,  the  agency  received  timely 
comments  on  the  label  statement,"  as 
well  as  objections  to  the  1996  final 
rule."^ 

2.  P&G's  Commitment  To  Further 
Studies 

In  a  letter  to  the  agency  dated  January 
24,  1996,  the  petitioner  stated  its 
intention  to  conduct  focus  group  testing 


<The  comments  received  by  April  1, 1996. 
included  the  results  of  P&G's  consumer  focus  group 
studies  on  the  label  statement.  Frito-Lay  also 
submitted  consumer  perception  studies  on  the 
olestra  laliel  statement.  These  studies  are  discussed 
in  section  IlI.F.l  of  this  document.  The  agency 
continued  to  receive  comments  on  the  label 
statement  after  April  1. 1996.  In  this  document. 
FDA  addresses  comments  received  on  the  label 
statement  regardless  of  whether  the  comments  were 
received  by  April  1, 1996. 

'  Timely  objections  were  to  be  filed  by  February 
29,  1996.  FDA's  response  to  these  objections  and 
requests  for  hearing  is  published  elsewhere  in  this 
issue  of  the  Federal  Register. 


of  the  required  olestra  label  statement, 
"to  establish  a  postmarket  surveillance 
system,  to  conduct  additional  studies  of 
olestra  exposure  (both  amounts 
consumed  and  patterns  of 
consumption),  and  to  conduct 
additional  studies  regarding  the  effects 
of  olestra  consumption  (61  FR  3118  at 
3160  and  3168).  FDA  responded  that 
P&G  was  to  conduct  the  studies  it  had 
identified  in  its  letter  to  FDA,  consistent 
with  the  timetables  identified  in  that 
letter  (61  FR  3118  at  3168). 

P&G  did  carry  out  the  surveillance 
and  studies  outlined  in  its  letter  of 
commitment,  and  performed  additional 
studies  not  mentioned  in  the  January 
1996  letter.  After  the  publication  of  the 
1996  final  rule.  P&G  carried  out  its 
commitment  to  establish  a  system  of 
passive  sur\'eillance  to  collect 
spontaneous  reports  of  possible  effects 
that  consumers  associated  with  the 
consumption  of  olestra-containing 
snacks.  This  system  included 
establishing  an  outside  panel  of  medical 
experts  to  review  reports,  followup  on 
reports  of  serious  illness,  and  provide 
FDA  information  about  reports  received. 

P&G  also  carried  out  its  commitment 
to  conduct  studies  on  the  exposure  and 
effects  of  olestra.  The  active  surveillance 
program  that  P&G  sponsored  was 
designed  to  examine  the  impact  of 
olestra  consumption  on  endpoints  such 
as  serum  concentrations  of  carotenoids 
and  vitamins,  olestra  consumption 
patterns  (including  frequency  and 
amounts),  and  GI  symptoms. 

These  data  and  information  were 
presented  to  the  FAG  in  Jime  1998,  and 
were  eventually  incorporated  into  the 
petition  that  is  the  subjecbof  this 
rulemaking. 

3.  FDA's  Commitment  To  Convene  an 
FAG  Meeting 

In  the  1996  final  rule,  FDA  committed 
to  review  and  evaluate  any  new  data 
and  information  bearing  on  the  safety  of 
olestra  and  to  present  such  information 
to  the  agency's  FAG  within  30  months 
of  the  approval  of  the  use  of  olestra  in 
savory  snacks  (61  FR  3118  at  3168- 
3169;  §  172.867(f)). 

FDA  convened  a  meeting  of  its  FAG 
within  30  months  of  the  approval  of  the 
use  of  olestra  in  savory  snacks.  At  an 
open  public  meeting,  held  June  15-17, 
1998,  new  data  and  information 
concerning  olestra,  obtained  since  the 
1996  approval  were  presented  (Ref.  1). 
These  new  data,  which  comprise  the 
majority  of  material  that  P&G 
subsequently  submitted  in  its  petition, 
are  discussed  in  section  III  of  this 
document.  FDA,  P&G,  the  Center  for 
Science  in  the  Public  Interest  (CSPI), 
and  other  interested  members  of  the 


public  made  presentations  to  the 
Committee.  After  presentation  of  the 
new  data,  the  FAG  discussed  the  label 
statement  specified  in  §  172.867(e).  The 
complete  set  of  transcripts  of  the  June 
1998  FAC  meeting  ("the  transcript"  or 
"transcript")  is  publicly  available 
through  FDA's  Division  of  Dockets 
Management  and  through  FDA's 
Internet  site.^ 

4.  P&G's  Petition  To  Remove  the 
Requirement  for  the  Label  Statement 

P&G  submitted  a- food  additive 
petition,  dated  December  1,  1999,  to 
amend  the  food  additive  regulations  in 
§  172.867  Olestra  by  removing  the 
requirement  for  the  label  statement 
prescribed  in  §  172.867(e).  This  petition 
incorporated  the  studies  and 
information  that  were  performed  after 
the  publication  of  the  1996  final  rule.  As 
noted,  much  of  that  material  was 
discussed  by  the  FAC  in  1998. 

5.  Comments  Received 

FDA  received  approximately  80 
letters,  each  containing  one  or  more 
comments,  on  the  olestra  label 
statement.^  "  Some  of  the  comments 
were  submitted  in  response  to  FDA's 
request  in  the  1996  final  rule  for 
comments  on  the  olestra  label 
statement.  Other  comments  were 
submitted  in  response  to  the  January  24. 
1996,  announcement  of  the  approval  of 
olestra  for  use  in  savory  snacks.  Because 
all  of  these  comments  addressed  P&G's 
original  petition,  which  was  granted  in 
1996,  in  this  document  FDA  refers  to 
these  comments  as  comments  "to  the 
1996  final  rule."  Comments  were  also 
submitted  in  response  to  publication  in 
the  Federal  Register  of  the  filing  notice 
for  the  current  petition  (65  FR  11585, 
March  3,  2000);  in  this  document,  FDA 
refers  to  these  comments  as  comments 
"to  the  current  petition." 

Comments  were  submitted  by  P&G, 
Frito-Lay,  Inc.  (Frito-Lay),  and  other 
members  of  the  food  industry,  as  well  as 
from  individual  consiuners,  consumer 
organizations,  academia,  trade 
associations,  and  a  member  of  Congress. 
Several  comments  were  filed  by  CSPI. 
Several  parties,  including  Frito-Lay  and 


*The  Internet  site  is  located  at  http:// 
www.fda.gov/ohrms/dockets/ac/cfsan98t.htmtFood 
Advisory  Committee  (choose  June  15,  16,  and  17). 

^  FDA  notes  that  one  of  the  objections  submitted 
by  CSPI  concerns  the  label  statement  required  by 
the  1996  final  rule. 

"Although  not  part  of  the  petition  being 
considered  in  the  current  rulemaking.  FDA 
reviewed  comments  regarding  labeling  that  were 
addressed  to  the  1998  FAC.  These  comments  raised 
no  substantive  issue  that  was  not  already 
considered  as  part  of  the  current  food  additive 
petition. 
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CSPI,  submit  ed  comments  to  both  the 
1996  final  ru  e  and  the  current  petition. 

Although  <  ection  409  of  the  act 
establishes  n )  comment  period  for  food 
additive  peti  ions,  and  the  agency 
generally  dot  s  not  solicit  comments  in 
notices  anno  mcing  the  filing  of  a  food 
additive  peti  ion,  it  is  FDA's  practice  to 
consider  any  relevant  comments 
submitted  pr  or  to  the  agency's  decision 
on  a  petition,  "*  In  this  document,  FDA 
separately  dii  cusses  data  from 
telephone  su;  veys  and  passive 
surveillance  i  egarding  GI  effects,  new 
studies  regar(  ling  GI  effects,  and  active 
surveillance  ( ind  other  information 
regarding  nul  ritional  effects  of  olestra. 
As  part  of  its  discussion  of  these  areas, 
FDA  describe  s  and  responds  to 
comments  re  evant  to  the  topic.  FDA 
discusses  anc  responds  to  comments  on 
other  topics  ( juch  as  the  wording  of  the 
label  stateme  it,  the  prominence  and 


placement  of 
the  need  for  i 


the  label  statement,  and 
label  statement)  in  a 
separate  secti  on  (see  section  V  of  this 
document).  In  responding  to  the 
submitted  coi  aments,  FDA  has 
considered  al  of  the  data  and 
information  t  mailable  in  the  record  that 
bear  on  the  o  estra  label  statement, 
including  the  data  and  information  in 
the  1996  fina  rule  as  well  as  the  new 
information  i  i  the  current  petition. 

in.  Data  and 
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of  comments  in  the  filing  notice 
FR  11585-11586.  .March  3, 


petition  submitted  by  P&G,  as 
le  studies,  surveys,  and  other 


•  An  Acute  Consuihption  Study, 

•  A  Six-Week  Consumption 
Facilitated  Ad  Lib  Study  (also  called  the 
Home  Consumption  Study), 

•  A  Rechallenge  Study,  and 
— •  A  Stool  Composition  Study. 

In  the  current  petition,  P&G  also 
submitted  the  following  data  and 
information: 

•  Reports  and  analyses  of  data 
collected  through  consumer  focus  group 
and  perception  studies, 

•  Surveys  regarding  GI  symptoms, 

•  Updated  literature  reviews  on 
carotenoids  and  disease,  and 

•  A  report  and  analysis  of  the  first 
year  of  data  collected  in  an  Active 
Surveillance  Study. 

CSPI  also  submitted  reports  from 
individuals  who  attributed  an  effect  to 
the  consumption  of  an  olestra- 
containing  food  (Docket  No.  87F-0179). 
In  some  cases,  CSPI  obtained  medical 
records  from  consumers  and  forwarded 
them  to  FDA  for  analysis. 

Below,  FDA  describes  in  detail  the 
studies  and  information  submitted  in 
support  of  this  petition,  comments  to 
the  1996  final  rule  that  discuss  the 
labeling  of  olestra-containing  foods, 
comments  to  the  current  petition,  and 
other  relevant  information. 

B.  Surveys  and  Postmarket  Passive 
Surveillance  Regarding  GI  Effects 

1 .  Telephone  Surveys  Regarding  GI 
Complaints 

a.  P&G.  P&G  sponsored  two  telephone 
surveys  to  investigate  the  frequency  and 
severity  of  GI  complaints,  to  investigate 
the  frequency  of  consumption  of  foods 
that  consumers  believe  cause  GI 
symptoms,  and  to  determine  knowledge 
about  reported  Gl  symptoms  from 
olestra-containing  foods.  Both  of  these 
surveys  were  performed  before  olestra- 
containing  foods  were  available  for  sale 
in  those  markets.  The  first  survey  was 
done  in  February  1997  in  Indiana  (in 
Marion  County,  where  Indianapolis  is 
located),  which  was  later  a  test-market 
for  olestra-containing  foods.  This  survey 
also  served  as  a  pilot  study  for  the 
second  survey,  which  was  a  national 
survey  of  the  U.S.  population  completed 
in  September  1997.  National  marketing 
of  olestra-containing  foods  began  in 
February'  1998. 

The  petitioner  acknowledged 
limitations  in  the  design  of  the  first 
survey  completed  in  Indiana.  For 
example,  because  the  first  survey  was 
also  the  pilot  study,  the  study 


supporting  materials  listed  here,  can  be  found  at  the 
Division  of  Dockets  Management,  Docket  No.  OOF- 
0792. 


instrument  had  not  yet  been  validated.!^ 
Also,  the  sample  size  was  small  and  not 
shown  to  be  representative  of  the 
general  population  surveyed.  Despite 
these  limitations,  the  petitioner 
concluded  from  the  survey  that  GI 
symptoms  were  very  common  among 
the  adult  respondents  polled.  Asked 
about  the  previous  three  month  period, 
respondents  reported  most  frequently 
the  GI  symptoms  of  gas  (34.6  percent), 
diarrhea  (33.2  percent),  and  abdominal 
cramps  (25.8  percent).  Of  those 
respondents  who  experienced  one  or 
more  GI  symptoms,  14  percent  reported 
seeking  medical  attention  because  of  the 
symptom.  More  than  half  of  tfiose  who 
experienced  a  GI  symptom  said  it  was 
of  moderate  to  severe  intensity.  The 
other  result  noted  by  the  petitioner  in 
this  study  was  that  there  are  a  number 
of  common  foods  [e.g.,  beans,  onions, 
spicy  foods)  that  respondents  said 
caused  them  to  have  GI  symptoms,  but 
more  than  80  percent  of  these 
respondents  said  they  continued  to  eat 
these  foods.  Approximately  half  of  the 
respondents  had  heard  of  olestra  and 
among  that  group,  18  to  28  percent 
associated  olestra  with  a  GI  symptom 
such  as  abdominal  cramping  or 
diarrhea. 

The  second  survey  was  a  larger, 
national  survey  that  was  designed  with 
a  reliability  check,  and  a  portion  of  the 
survey  was  designed  to  be  a  truly 
random  sample  of  respondents.  In  this 
survey,  40.5  percent  of  respondents 
reported  having  one  or  more  GI 
symptoms  in  the  previous  month.  Of 
those  respondents  reporting  a  GI 
symptom,  21.8  percent  had  abdominal 
pain  or  discomfort,  and  26.9  percent 
reported  diarrhea  or  loose  stools.  More 
than  65  percent  of  respondents  rated 
each  of  their  symptoms  as  moderate  to 
severe  in  intensity,  and  14  percent 
consulted  physicians  about  their 
symptoms.  When  asked  about  specific 
foods,  respondents  reported  having  GI 
symptoms  after  eating  foods  such  as 
beans  (22  percent)  or  spicy  foods  (34.4 
percent).  Despite  symptoms, 
approximately  80  percent  continued  to 
consume  these  foods.  The  petitioner 
also  found  that  women  were  more  likely 
than  men  to  report  GI  symptoms,  and 
that  abdominal  pain,  discomfort,  and 
bloating  were  more  commonly  reported 
by  women.  There  was  little  difference 
between  males  and  females  for  reports 
of  diarrhea.  More  than  half  the 
respondents  in  this  study  had  heard  of 
olestra,  and  of  those,  a  varying  number 
associated  olestra  with  different  GI 


' '  Data  obtained  from  the  first  survey  was  used  to 
validate  the  study  instrument  for  use  in  the  second 
survey. 
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symptoms  (diarrhea  (33  percent),  loose 
stools  (4  percent),  cramps  (11  percent), 
other  GI  problems  (23  percent)). 

FDA  notes  that  in  both  these  surveys, 
the  percent  of  individuals  reporting  a  GI 
symptom  was  high.  FDA  also  notes  that 
while  the  great  majority  of  respondents 
in  both  surveys  indicated  that  they 
consumed  foods  that  caused  them  GI 
symptoms,  the  siuvey  did  not  obtain 
information  about  the  severity  of  these 
symptoms  (Ref.  2). 

b.  CSPI.  In  1996,  CSPI  conunissioned 
a  telephone  survey  in  cities  where 
olestra-containing  foods  were  test 
marketed  (Cedar  Rapids,  LA,  Eau  Claire, 
Wl,  and  Grand  Junction,  CO),  and 
submitted  a  report  of  the  results  to 
FDA. '2  The  purpose  of  CSPI's  survey 
was  to  determine  how  many  people  in 
the  test  market  had  tried  olestra- 
containing  snacks,  and  of  those  who  had 
eaten  olestra-containing  snacks,  how 
many  had  experienced  GI  symptoms.  A 
random  digit  dialing  sampling  system 
was  used,  imtil  a  total  of  506  telephone 
interviews  were  conducted  in  June  and 
July  1996.  CSPI  said  that  27  percent  of 
individuals  surveyed  had  tried  the 
newly  marketed  olestra-containing 
chips,  and  of  those,  20  percent  reported 
experiencing  GI  symptoms 
characterized  by  CSPI  as  an  adverse  GI 
effect.  Respondents  characterized  these 
events  as  mild  (58  percent),  moderate 
(23  percent),  or  severe  (9  percent).  CSPI 
also  foimd  that  the  majority  of 
respondents  (78  percent)  had  seen 
negative  reports  in  the  press  about 
olestra,  although  only  28  percent  said 
they  were  concerned  about  these 
possible  effects.  Based  on  this  telephone 
survey,  CSPI  predicted  that  a  large 
number  of  adverse  events  would  be 
caused  by  the  national  marketing  of 
olestra-containing  foods.  CSPI 
performed  a  separate  survey  of  the 
original  respondents  who  had  not  eaten 
olestra-containing  chips  but  ate  other 
chips  to  assess  the  frequency  of  GI 
events  associated  with  consumption  of 
conventional  savory  snacks  and  found 
that  only  0.5  percent  associated  an 
adverse  GI  effect  with  eating  a 
triglyceride  savory  snack. 

CSPI  commissioned  a  second  survey, 
which  was  conducted  in  April  and  May 
1997  in  the  Indianapolis  area  where 
olestra-containing  foods  were  test- 
marketed.  The  purpose  of  the  siuA^ey 
was  to  ascertain  the  consumption  of 
olestra-containing  foods  and  possible 
rate  of  adverse  effects.  CSPI  submitted  a 
report  of  the  results  to  FDA."  CSPI 


'2  CSPI  submitted  this  report  to  Docket  No.  87F- 
0179. 

"CSPI  submitted  this  report  to  the  Docket  No. 
87F-0179. 


reported  that  the  majority  of 
respondents  said  they  had  eaten  savory 
snacks  in  the  past  8  weeks  (68.8 
percent),  and  that  a  smaller  portion  of 
respondents  (32.7  percent)  said  they  had 
eaten  olestra-containing  foods.  CSPI 
said  that  when  respondents  were  asked 
whether  they  had  eaten  a  specific  brand 
of  chips  that  contain  olestra,  they  said 
yes,  but  when  asked  whether  they  had 
eaten  olestra,  these  consumers 
responded  that  they  had  not  eaten 
olestra.  Of  the  group  of  respondents 
who  had  eaten  an  olestra-containing 
food,  8.3  percent  reported  experiencing 
what  was  characterized  as  an  adverse 
effect  after  eating  the  olestra-containing 
food. 

In  its  review  of  the  data  and 
information  submitted  by  CSPI,  FDA 
found  that  the  studies  provided 
information  about  the  prevalence  of  use 
of  olestra-containing  foods,  awareness  of 
GI  symptoms  associated  with  olestra, 
and  sources  of  informaticHi  that 
consumers  were  using  to  learn  about  GI 
symptoms  associated  with  olestra.  FDA 
disagreed,  however,  that  these  studies 
could  provide  information  about  the 
cause  of  these  GI  symptoms.  FDA  found 
that  the  study  design  was  inadequate  to 
determine  the  cause  of  GI  symptoms. 
Additionally,  it  is  knovvm  from  food- 
borne  illness  outbreaks  that  attribution 
biases  can  influence  consumers  and 
lead  to  the  erroneous  attribution  of 
symptoms  to  a  particular  food,  CSPI's 
survey  does  not  allow  for  the  evaluation 
of  erroneous  attribution  of  GI  symptoms 
to  consumption  of  olestra-containing 
chips,  i.e.,  other  plausible  causes  for 
illness  reports  were  not  considered  (Ref. 
3). 

2.  Postmarket  Passive  Surveillance  by 
P&G 

P&G  established  a  system  of  passive 
surveillance  to  collect  consumer  reports 
associated  with  the  consumption  of 
olestra-containing  foods.  Passive 
surveillance  refers  to  the  collecting  of 
spontaneous,  voluntary  reports  about  a 
product.  In  its  petition,  P&G  presents  an 
overview  of  both  the  utility  and 
limitations  of  data  obtained  from 
spontaneous,  postmarket  consumer 
reports.  P&G  characterized  postmarket 
passive  surveillance  as  a  means  of 
identifying  and  characterizing  potential 
issues,  including  safety  issues,  once  a 
product  has  entered  the  marketplace 
and  been  utilized  by  the  population  at 
large.  The  population  experience  with  a 
product  will  be  much  broader  than  that 
derived  during  premarket  testing 
because  the  niunber  of  individuals 
participating  in  premarket  testing  is 
necess£irily  limited.  A  reporting  rate 
may  be  calculated  based  on  the  total 


amount  of  product  sold  and  the  number 
of  reports  received.  P&G  notes,  however, 
that  there  are  a  number  of  limitations 
with  passive  surveillance  reporting.  For 
example,  these  data  do  not  lend 
themselves  to  assessment  of  causality 
because  of  the  lack  of  controlled 
conditions  and  various  confounding 
factors,  such  as  a  high  background 
incidence  of  reported  GI  effects. 
Voluntary  reporting,  such  as  that 
obtained  in  P&G's  passive  surveillance 
system,  is  also  subject  to  a  number  of 
biases  including  the  level  of  attention 
the  subject  is  receiving  in  the  news 
media.  Because  reporting  is  voluntary 
and  subject  to  interpretation,  and 
because  the  total  number  of  "exposures" 
can  only  be  estimated,  a  true  incidence 
rate  cannot  be  calculated  from  passive 
surveillance. 

Reports  to  P&G  under  its  passive 
surveillance  program  for  olestra  were, 
for  the  most  part,  collected  via  calls 
made  by  consumers  to  a  toll-free 
telephone  number  displayed  on  olestra- 
containing  foods.  Such  calls  were  taken 
directly  by  P&G  via  its  own  toll-free 
telephone  number.  Calls  were  also 
forwarded  to  P&G  by  other  snack  food 
manufactiu^rs  (specifically,  Frito-Lay). 
In  some  cases,  information  from  such 
calls  (but  not  the  calls  themselves)  was 
forwarded  to  P&G  by  other  snack 
manufacturers.  Information  was 
collected  from  callers  as  to  the  product 
used,  specific  product  code  information 
(where  available),  amount  consumed, 
the  nature  of  the  complaint,  symptom 
onset  and  duration,  recurrence, 
characteristics  and  treatment, 
concomitant  medications,  and  physician 
or  other  health  professional 
involvement.  Where  physician  contact 
was  involved,  or  a  medically  significant 
event  was  reported,  the  petitioner 
attempted  to  obtain  more  detailed 
information  including  release  of 
medical  records  for  evaluation. 

Consumer  reports  were  reviewed  by 
trained  medical  affairs  staff  at  P&G. 
Additionally,  the  petitioner  established 
a  committee  (Olestra  Postmarketing 
Surveillance  Committee)  of  medical 
experts  outside  of  P&G  whose 
membership  included  specialists  In  GI 
disease  (both  adult  and  pediatric  GI), 
epidemiology,  and  pharmacology  to 
review  the  reprorts  received,  and  to  make 
recommendations  about  the 
implications,  if  any,  of  these  reports  on 
the  safety  of  olestra.  The  petitioner 
submitted  reports  to  FDA  of  complaints 
associated  with  olestra  consumption 
beginning  in  April  1996  with  the  test 
marketing  of  snacks  made  with  olestra. 

The  petitioner  reported  that  there 
were  peaks  in  the  number  of  reports 
received  after  the  test  marketing  and 


46370 


Federal  Register / Vol.  68,  No.  150/Tuesday.  August  5,  2003 /Rules  and  Regulations 


national  intr(  duction 


fo  ads. 


fojds 


f  eti 


com  non 


fcr 


containing 
that  while  th 
reports  incre^s 
containing 
into  test  marliets 
(reports  per 
declined  ovei 
found  that  ovtr 
number  of  re 
eventually  re$c 
greatest  num 
received  ovei 
4,951  in  199fi 
introduction 
snacks.  The 
initial  report? 
that  it  is 
complaints 
national  marliet 
was  one  repo  t 
100,000  ser\' 
the  reporting 
approxtmatel 

The  petitioher 
its  passive  su  v 
found  no  trenjd 
symptoms  wi 
no  trend 
with  increase^ 
difference  in 
gender.  The 
Postmarketin 
reviewed 
developed  to 
an  effect  was 
this  algorilhn 
concluded  th 
likely  to  be 
serious  reporfc 
olestra  (Docket 
submission  d 
on  the  nature 
received,  the 
subsequent 
issues  arising 
anecdotal 


tlat ' 


filial 


P&i} 


containing 

In  the  1996 
determined 
safe  based  on 
preapproval 
in  the  1996 
3168)  that 
study  the  con ; 
olestra  were 
responsible, 
results  of  the 
some  reports 
as  loose  stool 
would  be  CO 

survelll 


thit 


lad 


passive 
considered 
surveillance 
low  frequency 
because  postr  larkel 
involves  the 
consumes  a 


of  olestra- 
The  petitioner  found 
absolute  number  of 
ed  when  olestra- 
s  were  first  introduced 
the  reporting  rate 
amount  of  product  sold) 
time.  The  petitioner  also 

time  the  absolute 
orts  declined  and 
:hed  a  plateau.  The 
ler  of  reports  the  petitioner 
a  four  month  period  was 
at  the  national 
)f  olestra-containing 
itioner  stated  in  its 
on  passive  surveillance 
to  receive  calls  and 
products.  At  the  start  of 
ing  the  reporting  rate 
for  approximately 
ihgs  sold,  and  2  years  later 
rate  was  one  report  for 
1  million  servings  sold. 

analyzed  the  data  from 
eillance  efforts  and 
toward  increased 
h  increased  consumption; 
increased  severity 
consumption;  and  no 
everity  by  age  group  or 
f^titioner's  Olestra 

Surveillance  Committee 
s  using  an  algorithm 
issess  the  likelihood  that 
:aused  by  olestra.  Using 
P&G's  committee 
many  reports  were  not 
related  to  olestra  and  no 
could  be  attributed  to 
No.  OOF-0792, 
ted  March  3,  2000).  Based 
of  the  complaints 
)etitioher  designed 

ies  to  address,  in  part, 
from  consumers' 

after  eating  olestra- 
s. 
final  rule,  FDA 

the  use  of  olestra  was 
results  from  the 
spfetv  studies.  FDA  stated 
rule  (61  FR  3118  at 
s  plans  to  continue  to 
umption  and  effects  of 
prudent  and 
expected,  based  on 
jreapproval  studies,  that 
:onceming  GI  upset,  such 
and  abdominal  cramping, 
lltcted  through  a  system  of 
ance.  FDA  also 
postmarket  passive 
the  potential  to  detect 
and  unexpected  events 
passive  surveillance 
e  ntire  population  that 
p  oduct. 


towc  rds 


rep(  rt; 


it 


st  idi 


rep  )rts  i 
fodd 


bDth 
FDA^ 


FDA  reviewed  the  reports  of  effects 
attributed  to  olestra  and  found  that  the 
majority  of  reports  received  concern  GI 
effects  such  as  loose  stools  and 
abdominal  cramping.  Other  symptoms 
were  reported  at  lower  frequencies. 

FDA  recognizes  that  passive 
surveillance  data  such  as  those  collected 
by  P&G  have  utility  but  are  limited  in 
■i>.^lhat  they  do  not  allow  for  the 
determination  of  a  causal  association 
between  the  product  consumed  (i.e., 
olestra-containing  foods)  and  effects 
reported.  Such  reports  can,  however, 
lead  to  hypothesis  generation  about  why 
specific  effects  are  occurring.  This  may 
then  result  in  the  development  of 
studies  used  to  test  these  hypotheses 
(Ref.  4). 

FDA  reviewed  reports  of  effects 
associated  with  ingestion  of  olestra  that 
led  consumers  to  seek  medical 
attention.  Where  possible,  the  agency 
reviewed  medical  records  that  were 
obtained  directly  from  individuals  who 
reported  the  effect  or  that  were  obtained 
through  P&G  and  CSPI  (Refs.  5  and  6). 
At  the  1998  FAC  meeting,  FDA 
presented  its  analysis  of  the  medical 
reports  received  up  to  that  time.  Among 
the  reports  discussed  was  a  case  where 
a  consumer  had  undergone  an 
appendectomy  and  associated  this  with 
consuming  an  olestra-containing  food. 
The  pathology  diagnosis  at  the  hospital 
noted  that  there  were  minimal 
inflammatory'  changes.  FDA  obtained  a 
medical  release  from  the  patient  in 
order  to  examine  the  pathology  slides 
from  the  appendectomy,  which  were 
read  independently  by  four  FDA 
pathologists,  all  of  whom  confirmed  the 
presence  of  inflammatorj'  cells 
throughout  the  wall  of  the  appendix 
meriting  a  diagnosis  of  acute 
appendicitis.'**  In  many  other  of  the 
medical  records  reviewed,  physicians 
attributed  patient  symptoms  to  an 
etiology  other  than  olestra,  or  did  not 
provide  an  etiology.  There  were  cases 
where  physicians  did  attribute 
symptoms  to  olestra,  but  the  limitations 
of  passive  surveillance  make  it  difficult, 
if  not  impossible,  to  draw  definitive 
conclusions  about  causality  based  on 
the  review  of  individual  medical 
records. 

3.  Postmarket  Surveillance  Reports 
From  CSPI 

CSPI  has  periodically  submitted  to 
FDA  reports  of  effects  allegedly 
associated  with  the  consumption  of 
olestra  (Docket  No.  87F-0179).  The  ' 
complaints  were  gathered  initially  in 
test  markets  by  calls  to  an  advertised 
toll-free  telephone  line,  and  gathered 
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subsequently  through  CSPI's  Internet 
site. 

FDA  analyzed  the  reports  from  CSPI 
and  compared  the  information  and 
analysis  to  the  information  and  analysis 
of  the  reports  submitted  to  FDA  by  P&G. 
FDA  noted  that  the  reports  received  by 
CSPI  were  very  similar  in  nature,  type 
of  complaint,  and  amount  consumed  as 
the  reports  by  P&G.^''  As  discussed 
previously,  passive  surveillance  has 
limited  utility  in  determining  causality. 

4.  Comments  Regarding  Consumer 
Reports 

FDA  received  comments  about  reports 
of  effects  that  consumers  attributed  to 
olestra.  FDA  considered  these 
comments  and  responds  in  the 
following  section  of  this  document. 

(Comment  1)  One  comment  from  an 
individual  consumer  to  the  current 
petition  reported  that  a  family  member 
who  had  Addison's  disease  suffered 
gastric  cramps  and  diarrhea,  laid  down, 
went  into  an  Addisonian  crisis,  and 
died  after  consuming  olestra-containing 
potato  chips.  The  comment  did  not 
provide  any  further  information 
regarding  the  death  mentioned.  CSPI 
forwarded  to  the  agency  the  niedical 
record  of  an  Addison's  disease  patient 
who  had  reportedly  consumed  olestra- 
containing  potato  chips  prior  to  death. 
The  patient  who  died  was  diagnosed  as 
having  Addison's  disease 
(adrenocortical  insufficiency)  and 
hypothyroidism  in  1989.  FDA  believes, 
based  on  several  factors,  that  the 
comment  and  medical  record  provided 
by  CSPI  refer  to  the  same  person. 

FDA  reviewed  the  medical  record 
forwarded  by  CSPI.  This  patient 
collapsed  suddenly  after  experiencing  a 
bout  of  gastroenteritis,  and  reportedly 
consumed  olestra-containing  chips  prior 
to  the  bout  of  gastroenteritis.  An 
autopsy  showed  that  the  adrenal  glands 
could  not  be  identified  and  noted  a 
finding  of  Hashimoto's  thyroiditis.  The 
medical  record  did  not  provide  any 
information  regarding  the  gastroenteritis 
experienced  prior  to  death.'**  Due  to  the 
lack  of  information  contained  in  the 
medical  record,  the  agency  was  unable 
to  determine  whether  the  ingestion  of 
olestra  had  any  role  in  this  patient's 
illness  or  death  (Ref.  5).'" 


"Transcript,  vol.  1,  pp.  258-270. 

•*The  Certificate  of  E)eath  lists  acute 
cardiorespiratory  arrest  as  the  immediate  cause  of 
death  with  autoimmune  adrenocortical  deficiency 
syndrome  as  the  underlying  cause  leading  to  the 
immediate  cause  of  death.  Other  significant 
conditions  contributing  to  death  but  not  resulting 
in  the  underlying  cause  include  mitral  valve 
prolapse  and  Hashimoto's  thyroiditis. 

"FDA  investigated  the  death  mentioned  in  the 
comment.  As  part  of  the  investigation.  FDA  spoke 
with  the  patient's  spouse  and  the  patient's  co- 
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(Comment  2)  A  comment  from  CSPI  to 
the  current  petition  asserted  that  FDA 
has  never  conducted  indepth 
investigations  (beyond  reviewing  the 
medical  records  of  a  few  individuals)  of 
any  of  the  anecdotal  reports,  including 
those  reports  involving  rectal  bleeding, 
hospitalization,  and  death.  The 
comment  further  asserted  that  the 
agency  has  ignored  all  of  the  anecdotal 
reports  and  has  said  that  there  is  no 
proof  that  any  of  the  reports  were  due 
to  olestra.  The  comment  also  stated  that 
in  some  reports,  a  patient's  physician 
attributed  his/her  symptoms  to  olestra. 
The  comment  also  quoted  FDA  review 
memoranda  (Refs.  6  and  7)  stating  that 
olestra  may  have  been  responsible  for 
some  of  the  effects  reported. 

FDA  does  not  agree  that  it  has  ignored 
anecdotal  reports.  Nor  does  it  agree  that 
it  must  conduct  furthei  investigation  of 
the  anecdotal  reports.  FDA  regularly 
reviews  the  reports  forwarded  to  the 
agency  by  P&G  and  CSPI.  The  reports 
are  analyzed  and  summarized  using 
criteria  such  as  sex,  age,  symptoms 
reported,  duration  of  symptoms,  and 
amount  of  olestra-containing  food 
consumed.  The  agency  also  reviews  any 
medical  records  forwarded  with  the 
reports.  CSPI  provided  no  evidence  to 
support  its  allegation  that  anecdotal 
reports  have  been  ignored.  Nor  has  CSPI 
provided  any  reason  to  suspect  that 
serious  adverse  health  effects  could 
have  been  caused  by  olestra.  The  agency 
will  continue  to  monitor  reports  as  they 
are  forwarded  to  the  agency. 

As  stated  in  the  memoranda  cited  by 
the  comment,  some  of  the  effects 
reported  may  have  been  caused  by 
olestra.  These  reports  were  collected 
using  passive  surveillance.  As  noted 
previously,  passive  surveillance  is 
useful  in  that  it  can  lead  to  hypothesis 
generation  about  why  specific  effects  are 
occurring.  These  hypotheses  can  then  be 
tested  in  controlled  clinical  trials.  For 
example,  the  reports  received  from 
consumers  attributing  their  symptoms  to 
olestra  served  as  a  basis  for  some  of  the 
hypotheses  tested  in  the  petitioner's 
most  recent  controlled  clinical  studies. 
However,  while  passive  sur\'eill^ice 
data  have  utility,  such  data  are  limited 
in  that  they  do  not  allow  for  the 
determination  of  a  causal  association 
between  the  product  consumed  and 
effects  reported.  Thus,  based  on  the 
passive  surveillance  data  alone,  it  is  not 
possible  to  determine  whether  the 
effects  reported  were  caused  by 
consumption  of  an  olestra-containing 
food. 


The  agency  has  reviewed  all  of  the 
medical  records  that  it  has  received 
from  CSPI  and  P&G  about  consumers 
who  saw  a  physician  for  ftn  effect 
attributed  to  the  consumption  of  an 
olestra-containing  food.  In  fact,  FDA  has 
conducted  an  investigation  into  the 
death  mentioned  in  the  previous 
comment.  FDA  has  also  obtained  and- 
examined  the  pathology  slides  of  a 
patient  who  had  undergone  an 
appendectomy  that  the  patient 
associated  with  consumption  of  an 
olestra-containing  food.  The  agency  has 
not  found  sufficient  evidence  to 
conclude  that  olestra  is  likely  to  have 
caused  the  symptoms  that  led  the 
consumers  to  see  a  physician.' ^ 

(Comment  3)  A  comment  from  CSPI  to 
the  ciurent  petition  stated  that  letters 
and  electronic  mail  messages  sent  to 
P&G  describing  GI  symptoms  have  not 
been  included  in  reports  that  P&G 
submitted  to  the  agency;  therefore,  the 
agency  has  not  received  all  of  the 
symptom-related  reports.  The  comment 
recommended  that  the  agency 
investigate  whether  it  had  received  all 
reports. 

FDA  recognizes  that  not  every  report 
from  a  consumer  will  provide  enough 
information  for  FDA  to  determine 
whether  an  effect  was  possibly  related 
to  olestra  and  that  some  judgement  is 
needed  in  compiling  data.  In  light  of 
this  limitation,  the  agency  recognizes 
that  P&G  may  not  forward  all  reports  it 
receives,  such  as  those  reports 
containing  incomplete  information,  to 
the  agency.  While  this  may  mean  that 
less  than  100  percent  of  reports  are 
collected,  the  agency  has  no  reason  to 
believe  that  the  complaints  not 
forwarded  to  the  agency  constitute  a 
unique  data  set  or  raise  an  issue  not 
previously  considered.  Indeed,  the 
reports  gathered  and  forwarded 
independently  to  the  agency  by  P&G 
and  CSPI  are  consistent  in  terms  of  the 
nature  of  the  complaints  and  the 
amounts  of  olestra  consumed.  CSPI's 
comment  provides  no  specific 
information  that  would  lead  the  agency 
to  conclude  that  it  has  not  received  an 
accurate  and  representative  sample  of 
the  effects  reported  to  P&G  or  that  such 
reports  raise  an  issue  not  afready 
considered.  Thus,  the  agency  finds  that 
there  is  no  basis  for  concluding  that  it 
shquld  obtain  and  evaluate  each  and 
every  report  that  P&G  receives. 

(Comment  4)  A  comment  irom  CSPI  to 
the  current  petition  stated  that  the 
agency  should  obtain  and  disclose  to  the 
public  the  nmnber  of  consumers 
(without  identifying  any  particular 
individuals)  who  attributed  thefr 


symptoms  to  olestra  and  reached  an  out- 
of-coiui  settlement  with  the  petitioner. 
The  conunent  also  asked  for  the  number 
of  consumers  who,  after  attributing  their 
symptoms  to  olestra,  received  or  were 
offered  reimbursement  for  their  medical 
expenses.  The  comment  requested  that 
the  agency  consider  this  information  in 
its  rulemaking. 

FDA  does  not  agree  that  it  should 
obtain  and  disclose  to  the  public  the 
number  of  consumers  who  attributed 
their  symptoms  to  olestra  and  reached 
an  out-of-court  settlement  with  the 
petitioner.  Importantly,  the  comment 
does  not  demonstrate  the  relevance  of 
the  requested  information  to  the 
question  at  issue:  i.e.,  whether  FDA 
should  continue  to  require  special 
labeling  for  olestra-containing  foods. 
Moreover,  settlement  of  lawsuits  may  be 
reached  for  a  variety  of  reasons, 
including  improved  public  relations  or 
avoidance  of  urmecessary  conflict,  and 
do  not  address  any  factual  issues 
regarding  whether  olestra  is  capable  of 
causing  the  effects  claimed. 

C.  Studies  Regarding  GI  Effects  . 

1 .  Rechallenge  Study 

The  petitioner  submitted  a  report  of  a 
study  designed  to  test  whether 
individuals  who  complained  of  a  GI 
effect  after  consuming  olestra- 
containing  snacks  would  have  the  same 
experience  with  subsequent  exposure 
(Refs.  8  and  9).  This  test  was  designed 
to  show  whether  the  GI  effect  is 
consistently  associated  with 
consumption  of  the  olestra-containing 
snack.  The  petitioner's  study  was  a 
randomized,  double-blind,  placebo- 
controlled,  four-period,  within-subject 
crossover  study.  Subjects  were  recruited 
from  consumers  who  had  voluntarily 
called  the  snack  manufacturer  and 
reported  GI  symptoms  associated  with 
consumption  of  olestra-containing 
snacks.  Each  subject  made  four  visits  to 
the  study  site,  at  least  1  week  apart,  and 
was  provided  with  2  ounces  (oz)  of 
either  potato  chips  containing  olestra 
(olestra  chips)  or  potato  chips 
containing  conventional  triglyceride  '^ 
(triglyceride  chips).  At  each  visit, 
subjects  were  to  consume  as  much  as 
they  could  of  the  2  oz  serving.  Each 
participant  was  randomly  assigned  to 
receive  olestra  chips  at  two  visits  and 
triglyceride  chips  at  two  visits. 
Participants  were  contacted  after  each 
visit  and  asked  whether  they  had 


workers  about  the  events  leading  up  to  the  patient's 
death. 


'«Ref.  5  and  Transcript,  vol.  1.  pp.  271-276. 


•«In  the  various  reports  submitted  by  the 
petitioner,  the  terms  triglyceride,  full-fat.  regular, 
and  conventional  were  all  used  to  describe  the  oil 
used  in  savory  snacks.  These  terms  mean  the  same 
thing.  For  consistency  in  this  doctunent,  we  use  the 
word  triglyceride.  ' 
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experienced  my  GI  symptoms  within 
the  week  afte  r  eating  the  potato  chip 
product. 

The  study  rvas  completed  with  98 
participants,  the  majority  of  whom  had 
initially  calk  d  to  report  that  they  had 
experienced  liairhea,  loose  stools,  and/ 
or  abdominal  cramping  (61  percent,  16 
percent,  and  p4  percent  respectively). 
Approximately  48  percent  of  the         ' 
participants  (  escribed  the  symptoms 
that  prompted  their  original  call  as 
severe.  For  n(  sarly  three-quarters  of  the 
participants,  he  amount  of  olestra  chips 
consiuned  in  the  study  was  comparable 
to,  or  greater  iian,  the  amount 
associated  wi  th  their  initial  call. 
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2.  Acute  Consumption  Study 

P&G  sponsored  ^o  a  study  to 
determine  whether  there  was  a 
difference  in  the  nature  or  frequency  of 
GI  symptoms  experienced  by  subjects 
eating  olestra  chips  compared  to  those 
eating  triglyceride  chips,  ad  libitimi  on 
a  single  eating  occasion  (Ref.  12).  The 
stu3y  was  a  randomized,  placebo- 
controlled,  double-blind  study  in  which 
1 ,092  adidts  and  teenagers  who  were 
provided  with  a  13  oz  bag  of  potato 
chips  (either  olestra  chips  or  triglyceride 
chips)  in  a  plain,  imlabeled  white  bag, 
consiuned  as  many  chips  as  they 
desired  w'hile  viewing  a  movie. 
Participants  were  also  provided  a  32-oz 
soft  drink  of  their  choice.  Participants 
were  told  prior  to  the  test  that  they 
might  experience  temporary  dry  mouth, 
thirstiness,  or  digestive  symptoms  (such 
as  gas,  cramping,  or  loose  stools),  as 
they  might  with  salty  or  high  fiber 
foods. 

Participants  were  instructed  to  be 
seated  in  the  theater  at  least  one  seat 
apart  from  other  participants,  to  eat  and 
drink  as  much  or  as  little  of  their  chips 
and  beverage  as  they  desired,  and  not  to 
share  with  anyone  else.  The  theaters 
were  monitored  by  several  study  staff 
during  the  movies.  At  the  conclusion  of 
the  movie,  participants  clipped  their 
bags  of  chips  shut;  noted  the 
approximate  amount  of  beverage 
consiuned:  and  completed  a  brief 
questionnaire  about  product  acceptance, 
satiety,  and  sensory  attributes. 
Participants  turned  in  the  completed 
questionnaires  and  bags  with  uneaten 
chips  and  were  given  a  toll-free 
telephone  number  to  call  if  they  had  any 
questions  or  problems.  Bags  of  chips 
were  subsequently  weighed  to 
determine  the  amount  consumed  by 
each  subject. 

Trained  telephone  interviewers^ 
contacted  study  participants  and 
administered  a  recall  questionnaire  to 
collect  information  on  any  effect 
experienced  since  the  movie.  All 
subjects  were  specifically  asked  if  they 
had  experienced  any  GI  symptoms 
during  or  since  the  movie,  and  to 
specify  those  symptoms  including  the 
severity  and  timing  of  any  such 
symptoms.  The  study  protocol  specified 
that  participants  be  contacted  within  2 
to  4  days  of  viewing  the  movie.  The 
petitioner  reported  that  85  percent  were 
contacted  within  2  to  4  days  and  a  total 
of  97  percent  were  contacted  within  a 
week  of  viewing  the  movie. 

The  petitioner  reported  that  the 
median  consumption  of  olestra  chips 


^°The  principal  investigator  for  the  study  was  Dr. 
L.  Cheskin,  Dept.  of  Gastroenterology.  Johns 
Hopkins  School  of  Medicine. 


was  approximately  2.1  oz 
(approximately  16  g  of  olestra)  ^i 
compared  to  about  2.7  oz  of  triglyceride 
chips.  Overall  chip  consumption  was 
similar  across  age  groups,  but  males 
generally  consumed  more  chips  than 
females  (median  of  2.8  versus  2.1  oz, 
p<0.01).  The  overall  palatability  of  the 
triglyceride  chips  was  rated  slightly 
higher  than  the  olestra  chips,  with  a 
mean  score  of  6.4  versus  5.6  on  a  9- 
point  preference  scale  (p<0.01). 
Regarding  satiety,  there  were  no 
significant  differences  between  the 
groups  as  indicated  by  mean  satiety 
scores  of  5.9  versus  5.7  for  triglyceride 
chips  and  olestra  chips,  respectively,  on 
a  9-point  scale,  with  9  being  "extremely 
full"  (p=0.07).  Nor  were  any  differences 
seen  in  beverage  consumption,  choice  of 
beverage,  or  time  since  last  meal  prior 
to  the  movie  between  the  two  groups. 

The  petitioner  attributed  the  lower 
chip  consumption  in  the  olestra  group 
to  the  slightly  lower  preference  for 
olestra  chips  reported  by  study 
participants.  The  petitioner  stated, 
however,  that  the  median  consumption 
(2  oz)  was  more  than  a  typical  single- 
serving  snack  size  bag  of  chips,  and  that 
approximately  100  participants  ate  more 
than  4  oz  of  olestra  chips 
(approximately  32  g  of  olestra). 

The  petitioner  reported  that  the 
proportion  of  subjects  who  reported  GI 
symptoms  after  consuming  olestra  chips 
was  not  different  from  that  after 
consuming  triglyceride  chips  (15.8 
percent  and  17.6  percent  respectively). 
There  were  no  differences  between  the 
olestra  and  triglyceride  groups  in  the 
frequencies  for  14  different  self-reported 
GI  symptoms  (gas,  diarrhea,  pain, 
cramping,  upset  stomach,  loose  stools, 
nausea,  bloating,  indigestion,  aftertaste, 
eructation,  constipation,  vomiting, 
bloody  stool),  overall  symptom  severity 
for  any  GI  event,  nor  time  to  onset  or 
duration  of  symptoms.  The  petitioner 
also  reported  that  consumption  levels 
did  not  correlate  with  the  rate  of 
symptom  reporting  in  either  the  olestra 
or  triglyceride  group. 

The  petitioner  planned  to  have  1 ,400 
participants  in  the  study  and 
anticipated  symptom  reporting  to  be  10 
percent  for  the  triglyceride  group  and  15 
percent  for  the  olestra  group.  Using 
these  assumptions,  the  study  would 
provide  80  percent  power  for  detecting 


-'» In  1996,  FDA  estimated  the  probable  life-time 
averaged  intake  of  olestra  at  the  90th  percentile  to 
be  7.0  g/p/d.  To  evaluate  subchronic  conditions. 
FDA  estimated  that  a  "high"  acute  consumer  of 
olestra  (everyday  for  12  weeks)  would  consume  20 
g/p/d,  equivalent  to  eating  a  2  oz  bag  of  potato  chips 
every  day.  and  the  99th-percentile  single-day  intake 
of  olestra  for  the  group  consuming  the  highest  level 
of  savory  snacks  to  be  45  g/d  (61  FR  3118  at  3124). 
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a  5  percent  difference  in  the  proportions 
of  symptoms  between  the  olestra  and 
triglyceride  groups.  The  final  niunberof 
participants  to  complete  the  study  was 
1.092,^-  which  was  fewer  than  planned. 
The  rate  of  symptom  reporting  in  the 
triglyceride  group  was  17.6  percent, 
which  was  higher  than  planned.  Given 
the  actual  number  of  participants,  and 
the  actual  rate  of  reports  of  symptoms  in 
the  triglyceride  control  group,  FT)A 
found  that  the  study  had  an  80  percent 
chance  of  detecting  a  7  percent 
difference  between  the  test  groups 
(p=0.05)  (Ref.  13). 

FDA  observed  that  962  participants 
completed  a  post-movie  interview 
within  the  2  to  4  days  goal  of  the  study. 
Of  the  remaining  130  participants  who 
were  contacted,  124  participemts  were 
contacted  in  5  to  10  days.  3  on  the  day 
of  the  movie,  1  within  a  day,  and  2 
within  23  days.  FDA  noted  that  P&G 
included  data  from  these  130 
participants  in  its  analysis  to  enhance 
the  sensitivity  of  its  analysis. 

FDA  noted  that  in  both  the  olestra  and 
triglyceride  groups,  the  most  frequently 
reported  GI  symptoms  were  abdominal 
pain,  diarrhea,  and  flatulence.  These 
symptoms  are  also  the  symptoms  most 
commonly  reported  to  P&G's  passive 
surveillance  program.  FDA  agrees  with 
the  petitioner  that  in  this  study,  there 
was  no  difference  in  the  rate  or  severity 
reported  for  loose  stools  or  abdominal 
creunps  between  subjects  who  ate 
olestra-containlng  chips  and  subjects 
eating  triglyceride  chips.  FDA  examined 
the  percent  of  subjects  reporting  at 
different  levels  of  chip  consumption 
and  found  that  reports  of  diarrhea 
increased  for  both  the  olestra  and 
triglyceride  groups  with  increasing 
consumption  of  chips,  but  there  was  no 
difference  in  the  rate  of  reporting 
between  the  groups  (Refs.  10  and  13). 

3.  Home  Consumption  Study 

The  Home  Consumption  Study  ^3  was 
designed  to  measure,  under  market  use 
conditions,  the  effect  of  eating  chips 
made  with  olestra  on  GI  symptoms  in 
adults  and  children  over  an  extended 
period  of  time  (Ref.  14).  This  double- 
blind  placebo-controlled  trial 
represented  1,138  households  (3,181 
individuals,  ages  2  to  89)  randomly 
assigned  to  either  the  olestra  group  or 
the  control  group.  To  be  enrolled,  at 
least  half  the  members  of  the  household 
had  to  have  eaten  com  or  potato  chips 


2^  Of  the  1,742  individuals  originally  enrolled  for 
the  study,  1,123  kept  their  appointments.  Thirty- 
one  individuals  could  not  be  contacted  for 
foUowup,  leaving  a  total  of  1.092  evaluable  subjects. 

2'  Dr.  R.  Sandler,  F'rofessor  of  Medicine, 
University  of  North  Carolina,  Chapel  Hill,  was  tht 
principal  investigator  for  this  study. 


at  least  four  times  in  the  previous  month 
and  all  members  of  the  household  had 
to  be  willing  to  participate  in  the  6-week 
long  study.  A  contact  for  each 
household  was  identified  and  was 
required  to  return  to  the  study  site  once 
a  week  for  6  consecutive  weeks.  During 
each  visit,  the  contact  could  choose 
from  a  selection  of  potato  chips  and 
tortilla  chip  products  labeled  as 
containing  either  olestra  or  triglyceride. 
The  selection  of  snacks  used  in  the 
study  were  products  available  in  the 
marketplace  presented  in  typical 
packaging.  To  encourage  snack 
consumption,  up  to  eight  bags  of  chips 
(varying  in  weight  from  5.5  to  9  oz) 
could  be  selected  each  week.  For  the 
households  in  the  olestra  group,  the 
olestra-labeled  packages  contained 
olestra  chips,  but  for  the  control  group, 
the  olestra-labeled  packages  contained 
triglyceride  chips.  For  both  groups,  the 
triglyceride-labeled  packages  contained 
triglyceride  chips.  All  olestra-labeled 
products  displayed  the  olestra  label 
statement. 

At  each  weekly  visit,  the  contact 
would  also  provide  dally  records  kept 
by  each  member  of  the  household 
regarding  GI  symptoms.  The  household 
contact  assisted  and/or  completed  the 
form  for  children.  The  record  consisted 
of  a  check  list  of  eight  specific  GI 
symptoms  -■*  as  well  as  a  field  to  write 
in  any  other  symptoms.  On  each  day  a 
GI  symptom  was  recorded,  the  subject 
was  to  rate  the  effect  of  those  symptoms 
on  daily  activity  using  a  scale  ranging 
from  "noticed  but  did  not  affect"  to 
"missed  all  day  at  work/school." 
Medication  use  and  physician  visits 
were  also  to  be  recorded. 

There  were  1,620  subjects  from  568 
households  in  the  olestra  group  and 
1,561  subjects  from  570  households  in 
the  control  group.  The  groups  were 
similar  with  respect  to  age,  sex,  and 
race.  Subjects  ate  chips  frequently 
throughout  the  study.  The  median 
number  of  days  on  which  a  subject 
consumed  an  olestra-labeled  chip  was 
20  days  of  a  possible  42  days  for  the 
olestra  group  and  21  of  a  possible  42  ■ 
days  for  the  control  group.  The  length 
of  the  study  and  the  large  number  of 
individuals  per  group  resulted  in  a 
collective  period  of  more  than  30,000 
"eating"  days,  making  it  possible  to 
detect  small  differences  in  the  reporting 
of  GI  symptoms.  The  median  total 
amoimt  of  olestra-labeled  chips  eaten 
over  the  course  of  the  study  by  the 
olestra  group  (25.2  oz)  was  slightly  less 


^•'The  hst  of  GI  symptoms  include  the  following 
descriptions:  (1)  Heartburn  or  indigestion,  (2) 
nausea  or  queasiness,  (3)  vomiting.  (4)  gas,  (5) 
bloating,  (6)  abdominal  cramping  or  pains.  (7)  mor« 
frequent  bowel  movements,  and  (8)  looser  stool. 


than  that  eaten  in  the  control  group 
(27.6  oz).  During  the  42-day  study, 
subjects  whose  consumption  was  in  the 
top  10  percent  of  the  olestra  group  ate 
more  than  59  oz  of  chips,  while  in  the 
control  group,  the  top  10  percent  of  the 
group  ate  more  than  70  oz  of  chips.  The 
petitioner  presented  data  to  show  that 
the  rates  of  olestra  consumption 
achieved  were  beyond  customary 
snacking  by  comparing  the  intake  of 
olestra  at  the  90th  percentile  of 
consumption  in  this  study  (13.3  g/d)  to 
Market  Research  Corp.  of  America 
(MRCA)  preapproval  estimates  (6.4  g/d), 
and  to  data  collected  regarding  "real- 
world"  olestra  consumption  in  the 
Active  Sur\'eillance  Study  (2.1  g/d).  The 
petitioner  concluded  thai  the  rates  of 
consumption  achieved  in  this  study  for 
both  the  olestra  and  triglyceride  groups 
were  higher  than  usual  snack 
consumption. 

The  petitioner  reported  that  for  its 
original  planned  analysis  for  the  study, 
which  examined  the  percentage  of 
eating  days  where  GI  symptoms  were 
reported  within  2  days,  olestra- 
containing  chips  resulted  in  an  increase 
(p<0.05)  in  the  GI  symptoms  of  more 
frequent  bowel  movements,  loose  stools, 
and  gas.  There  was  no  increase  in 
reports  of  abdominal  cramping  or  any  of 
the  other  individual  or  total  GI 
symptoms.  The  petitioner  decided  that 
this  analysis  could  not  be  clearly 
interpreted  because  olestra  labeled 
chips  were  eaten  on  numerous  days  of 
the  study  and  therefore  a  particular  GI 
event  would  be  associated  with  2  or  3 
eating  days. 

The  petitioner  presented  data  from  an 
analysis-  that  compared  the  occurrence 
and  frequency  of  GI  symptoms  between 
the  olestra  and  control  groups.  The 
primary  response  variable  was  the 
percentage  of  individuals  reporting  a  GI 
event.  For  all  subjects  who  consumed 
olestra-labeled  products,  the  petitioner 
found  that  there  was  no  difference  in 
the  total  percentage  of  subjects  reporting 
a  GI  symptom  between  the  olestra  and 
control  groups.  Of  the  eight  GI 
symptoms  evaluated,  the  only  difference 
was  an  increased  number  of  reports  of 
nausea  for  the  control  group.  For  those 
subjects  who  reported  a  GI  event,  the 
number  of  symptom  days  was  also 
compared.  When  the  petitioner 
examined  the  data  by  days  on  which 
subjects  reported  symptoms,  there  was  a 
small  increase  in  the  olestra  group  in 
the  number  of  days  when  more  frequent 
bowel  movements  were  reported  (3.7 
days  for  olestra  compared  to  2.8  days  for 
controls:  p=0.04).  The  petitioner 
calculated  that  this  increase  was  about 
one  symptom  day  out  of  the  42  days  of 
the  study.  The  petitioner  reported  that 
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picture  of  the  study  results.  FDA 
analyzed  both  the  temporal  relationship 
between  consumption  and  symptoms, 
and  summation  data  for  the  study  (Refs. 
15  and  16). 

Examination  of  temporal  data  is 
important  for  evaluating  cm  association 
between  olestra  intake  and  GI 
symptoms.  Such  an  analysis  is  also 
important  because  in  a  study  of  this 
length,  subjects  can  modify  their  eating 
behavior  based  on  their  experience  with 
a  product.  FDA  found  that  subjects  in 
both  the  olestra  and  triglyceride  groups 
modified  their  intake  of  chips  as  a  result 
of  experiencing  more  frequent  bowel 
movements.  FDA  was  able  to  conclude 
that  consumers  modify  their  behavior 
based  on  their  experience  with  olestra 
chips  by  examining  the  amount  of  chips 
consumed  the  day  before,  the  day  of, 
and  the  day  after  a  report  of  more 
frequent  bowel  movements.  Chip 
consumption  decreased  after 
experiencing  more  frequent  bowel 
movements,  although  consumption  of 
chips  did  not  cease.* 

In  order  to  understand  the  temporal 
relationship  between  olestra 
consumption  and  GI  symptoms,  FDA 
examined  the  frequency  of  GI  symptoms 
for  numerous  different  patterns  of 
olesfra  consumption  over  a  period  of 
several  days.^^  In  all  these  analyses, 
FDA  found  that  for  men,  olestra 
consumption  resulted  in  an  increase  in 
any  GI  symptom,  gas,  and  more  frequent 
bowel  movements,  and  a  decrease  in 
nausea.  For  women,  olestra 
consumption  resulted  in  an  increase  in 
any  GI  symptom,  gas,  looser  stools,  and 
more  frequent  bowel  movements.  On 
the  day  that  chips  were  eaten,  the 
difference  in  the  percentage  of  occasions 
that  more  frequent  bowel  movements 
were  reported  for  the  olestra  chips 
compared  to  the  triglyceride  chips  was 


-5  These  included  determining  the  percent  of 
occasions  for  which  GI  symptoms  occurred  on  the 
same  day  and  the  following  2  days  of  eating  an 
olestra-labeled  chip:  comparing  the  frequency  of 
occurrence  of  GI  symptoms  on  days  that  olestra- 
labeled  chips  were  eaten  to  days  that  chips  were  not 
eaten  to  determine  a  "same  day  of  eating  effect"; 
determining  the  percent  of  days  on  which  GI 
symptoms  were  reported  for  all  non-eating  days  in 
order  to  evaluate  possible  delayed  or  continuing 
effects  of  olestra:  comparing  the  percent  of  days  on 
which  GI  symptoms  were  reported  to  the  number 
of  consecutive  days  eating  olestra-labeled  chips  in 
order  to  examine  possible  cumulative  effects:  for 
various  GI  symptoms  analyzing  the  pattern  of 
consumption  of  olestra-labeled  chips  for  the  days 
prior  to  the  GI  symptom  in  order  to  examine  how 
the  most  recent  day  of  eating  and  the  frequency  of 
eating  is  related  to  the  GI  symptom;  for  various  GI 
symptoms,  determining  the  amounts  of  olestra- 
labeled  chips  consumed  on  the  day  the  GI  symptom 
occurred  (Ref  161. 


1.6  percent  for  males  and  1.2  percent  for 
females.  These  effects  were  seen  on  days 
of  consumption  of  olestra  chips  but  not 
on  subsequent  days  on  which  olesfra- 
containing  chips  were  not  eaten.  When 
olesfra  chips  were  consumed  on 
consecutive  days  there  was  some 
cumulative  effect  for  the  reports  of  these 
GI  symptoms.  This  was  particularly  true 
for  males.  For  example,  the  difference  in 
the  percentage  of  occasions  that  a  report 
was  made  in  the  category  "any  GI 
symptom"  for  the  olesfra  chips 
compared  to  the  triglyceride  chips 
increased  from  0.9  percent  on  the  first 
day  to  1.7  percent  on  the  second  day,  to 
2.6  percent  on  the  third  consecutive  day 
that  chips  were  eaten  and  a  complaint 
was  recorded.  There  was  also  a  trend  for 
more  frequent  and  recent  consumption 
of  olesfra  to  result  in  a  GI  symptom. 
While  increasing  consumption  of  olesfra 
and  triglyceride  chips  both  resulted  in 
more  symptoms,  the  effect  of  olesfra  was 
greater  compared  to  triglyceride  chips  at 
all  doses. 

In  examining  the  effect  of  olesfra 
consumption  on  different  age  groups, 
FDA  found  that  GI  symptoms  were 
primarily  seen  in  the  18  to  64  age  group. 
There  were  no  olesfra-related  effects  in 
the  groups  over  65  years  or  younger 
than  18  years. 

In  a  separate  statistical  analysis,  FDA 
focused  on  the  sum  total  of  symptom 
days  and  consumption  of  olesfra-labeled 
chips  over  the  course  of  the  42-day 
study  (summation  data).  FDA  analyzed 
the  data  for  each  GI  symptom  for  both 
the  entire  study  population,  and  for  a 
population  divided  based  on  age  and 
gender. 

In  the  statistical  analysis  of  the  sum 
total  of  symptom  days  over  the  course 
of  the  42-day  study,  FDA  first  exainined 
the  relationship  between  the  reporting 
of  particular  GI  symptoms  and  the 
consumption  of  olestra-containing  foods 
by  comparing  the  olesfra  group  and  the 
friglyceride  group.  FDA  found  that  for 
all  study  subjects  (males  and  females) 
over  the  course  of  the  42  day  study, 
there  was  an  increase  of  0.28  more 
frequent  bowel  movement  symptom 
days  in  the  olesfra  group  compared  to 
the  friglyceride  group.  FDA  then 
examined  the  relationship  between  the 
reporting  of  particular  GI  symptoms  and 
the  consumption  of  olestra-containing 
foods  by  analyzing  the  olesfra  group  and 
the  friglyceride  group  separately  by 
gender.  FDA  found  for  females  in  the 
olesfra  group,  there  was  an  increase  in 
"any  GI  symptom"  of  0.5  mean 
symptom  days  compared  to  the  females 
in  the  friglyceride  confrol.  It  was  also 
observed  that  for  females  in  the  olestra 
group,  there  was  an  increase  of  0.3 
symptom  days  in  more  frequent  bowel 
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movements  over  the  course  of  the  42 
day  study  compared  to  females  in  the 
friglyceride  group.  For  males  in  the 
olesfra  group,  the  analysis  showed  an 
increase  of  0.24  more  symptom  days  for 
more  frequent  bowel  movements 
compared  to  males  in  the  friglyceride 
group. 

FDA  then  examined  the  relationship 
between  the  amount  of  product 
consumed  and  symptoms  reported  for 
all  study  subjects  (males  and  females), 
and  found  there  were  associations 
between  olesfra  consumption  and 
reports  of  "any  GI  symptom"  (p=0.03), 
loose  stools  (p=0.006),  and  more 
frequent  bowel  movements  (p=0.0t)2). 
No  such  associations  were  observed 
between  the  consumption  of  the  confrol 
chips  (triglyceride  chips  labeled  as 
olesfra)  and  any  measured  symptom. 
When  analyzed  separately  by  gender, 
both  sexes  showed  frends  for  an 
association  between  the  consumption  of 
olesfra  and  loose  stools  (males  p=0.001, 
females  p=0.018),  and  more  frequent 
bowel  movements  (males  p=0.G01, 
females  p=0.042),  but  only  males  also 
showed  a  frend  for  an  association 
between  the  consxunption  of  olestra  and 
"any  GI  symptom"  (p=0.001). 

FDA  examined  the  relationship 
between  the  consumption  of  olesfra- 
containing  foods  and  reports  of 
abdominal  cramping.  FDA  found  no 
difference  in  the  frequency  of  reported 
abdominal  cramping  between  the  olesfra 
group  and  the  friglyceride  group.  FDA 
analyzed  the  olesfra  and  friglyceride 
groups  separately  by  gender  for  reports 
of  abdominal  cramping  and  found  no 
difference  between  males  or  females  in 
the  olesfra  group  as  compared  to  the 
friglyceride  group.  FDA  agrees  with  the 
petitioner  that  there  was  no  observed 
difference  in  the  incidence  or 
association  of  reported  abdominal 
cramps  between  the  olesfra  group  and 
the  triglyceride  group  (Ref.  10). 

4.  Stool  Composition  Study 

The  Stool  Composition  Study  was 
sponsored  ^^  by  the  petitioner  as  a 
foUowup  to  the  preapproval  Fecal 
Parameters  Study  (discussed  previously 
in  section  II.A.2  of  this  document).  The 
study  was  designed  to  establish  whether 
consumption  of  olesfra-containing  foods 
is  associated  with  changes  in  clinical 
measures  of  diarrhea  (water  and 
electrolyte  loss),  effects  which  may  be 
harmful,  or  stool  consistency  alone, 
which  may  result  from  adding  bulk  to 
the  stool  and  which  is  not  harmful.  In 
addition,  the  study  was  designed  to 
determine  the  relationship  between 


^The  6l  consultant  to  the  study  was  Dr.  R. 
Gianella,  University  of  Cincirmati. 


objective  measures  of  clinical  diarrhea 
(e.g.,  stool  water  output  and  bowel 
movement  (BM)  frequency)  and 
subjective  reports  of  "diarrhea"  from 
study  subjects.  The  effects  of  olestra 
were  compared  to  a  placebo,  triglyceride 
chips,  and  to  sorbitol,  an  osmotically 
active  sugar  alcohol  that  was  chosen  as 
a  positive  confrol  to  ensure  that  the 
study  methodology  was  adequately 
sensitive  to  detect  increases  in  stool 
water  output. 

The  study  was  a  single-site, 
randomized,  double-blind,  placebo- 
controlled  parallel  clinical  trial.  Sixty- 
six  subjects,  ages  18  to  74,  were  housed 
on  a  metabolic  ward  for  12  days  and 
consumed  meals  ad  libitum.  The  meals 
conformed  to  the  American  Heart 
Association  Step  I  diet  guidelines  (no 
more  than  30  percent  of  calories  from 
fat).  Beverages  were  available  ad 
libitiun.  All  study  subjects  had  to 
consume  5  oz  of  potato  chips  eaten  as 
two  afternoon  snacks.  A  serving  of 
potato  chips  was  either  olesfra  (test)  or 
triglyceride  (placebo).  All  subjects  were 
also  required  to  consume  1.5  oz  of 
candy  made  either  with  sorbitol  (test)  or 
sucrose  (placebo)  as  a  morning  snack. 
The  first  two  days  (study  days  1  and  2) 
were  a  lead-in  period  during  which 
subjects  were  acclimated  to  the  living 
conditions  and  the  diet,  and  consumed 
placebo  snacks  (triglyceride  potato 
chips  and  sucrose  candies).  Stool 
samples  were  not  collected  during  the 
lead-in  period.  The  next  4  days  (study 
days  3  to  6)  comprised  the  baseline 
period,  in  which  subjects  continued  to 
consume  placebo  snacks,  and  all  stool 
samples,  BM  ratings,  and  GI  symptoms 
were  collected.  For  the  final  6  days 
(study  days  7  to  12),  subjects  consumed 
snacks  according  to  their  randomly 
assigned  freatment  group,  and  all  stool 
samples,  bowel  movement  ratings,  and 
GI  symptom  reports  were  collected. 
There  were  two  olestra  test  groups  (20 
g  and  40  g  olestra)  and  two  confrol 
groups  (positive  confrol  of  40  g  sorbitol 
and  placebo).  The  placebo  group 
consumed  two  servings  of  placebo 
(triglyceride)  potato  chips  and  placebo 
(sucrose)  candy.  The  positive  confrol 
group  consumed  two  servings  of 
placebo  potato  chips  and  test  candy  (40 
g  sorbitol).  The  20  g  olesfra  test  group 
consumed  one  serving  of  test  potato 
chips  (olestra),  one  serving  of  placebo 
potato  chips,  and  placebo  candy.  The  40 
g  olesfra  group  consumed  two  servings 
of  test  chips  and  placebo  candy. 

The  petitioner  noted  that  in  the  study 
the  doses  of  olestra  were  threefold  to 
sixfold  more  than  the  estimated  daily 
intake,  and  10  to  20  times  more  than  the 
observed  intake  at  the  90th  percentile 
level  in  the  Active  Surveillance  Study 


(see  section  III.D.l  of  this  document). 
The  high  dose,  40  g/d,  was  higher  than 
the  highest  dose  used  in  the  preapproval 
nutrition  studies  (32  g/d)  described 
previously  in  section  II.  A. 3  of  this 
document,  in  which  the  high  dose  group 
experienced  an  increase  in  GI 
symptoms,  specifically  in  reported 
diarrhea/loose  stools.  In  that 
preapproval  study,  FDA  concluded  that 
the  reported  diarrhea  was  not  diarrhea 
in  the  medical  sense  because  there  was 
no  evidence  of  subjects  experiencing 
significant  fluid  or  elecfrolyte  loss 
(hemoconcenfration,  elecfrolyte 
imbalance;  61  FR  3118  at  3152-3154). 

The  petitioner  concluded  that  with 
regard  to  the  critical  parameters  that  are 
medically  relevant  in  defining  diarrhea, 
the  objective  measures  showed  that 
olesfra  did  not  meaningfully  change 
either  the  total  stool  output  or  stool 
water  output,  while  sorbitol  produced 
large  effects  on  both  parameters. 
Compared  to  baseline,  mean  stool  water 
output  increased  9  g/d  and  37  g/d  for 
the  20  and  the  40  g/d  olestra  groups 
respectively,  and  325  g/d  for  the  40  g/ 
d  sorbitol  group.  Stool  water  output 
decreased  28  g/d  for  placebo.  The 
measured  mean  stool  water  content  for 
the  sorbitol  group  was  nearly  10  times 
greater  than  the  group  consuming  the 
highest  level  of  olesfra  and  the  number 
of  watery  BMs  was  140  in  the  sorbitol 
group,  one  in  the  40  g/d  olesfra  group, 
none  in  the  20  g/d,  and  one  in  placebo. 
While  sorbitol  significantly  increased 
the  severity  of  abdominal  cramping 
compared  to  placebo,  olesfra  did  not. 
The  petitioner  found  that  olestra 
consumption  did  not  result  in  any 
clinically  meaningful  increases  in 
objective  measures  of  diarrhea,  namely, 
total  stool  output,  bowel  movement 
frequency,  and  stool  water  and 
elecfrolyte  output.  The  mean  number  of 
BMs  for  the  olesfra  40  g/d  group  was 
increased  compared  to  placebo  but  was 
not  increased  compared  to  the  olestra  20 
g/d  group.  Subject  reports  of  "watery, 
difficult  to  control  diarrhea"  did  not 
necessarily  correlate  with  measured 
viscosity  of  the  stool.  Olestra  did 
increase  stool  weight  in  proportion  to 
the  amount  eaten,  and  daily 
consumption  of  olesfra  gradually 
softened  stool  in  a  dose-responsive 
manner.  The  sponsor  found  that  there 
was  increased  reporting  of  "diarrhea"  in 
the  olesfra  treatment  groups  during  the 
freatment  phase  without  an  increase  in 
total  water  output  outside  the  normal 
range,  i.e.,  the  range  observed  during  the 
baseline  period  and  in  the  placebo 
group. 

P&G  concluded,  based  upon  the  study 
results,  that  the  consumption  of  olestra 
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individual  in  the  20  g/d  olestra  group 
reported  severe  urgency  at  a  rating 
higher  than  any  other  report  in  any  of 
the  other  groups  (Refs.  10  and  18). 

5.  Comments  Regarding  the  GI  Studies 

FDA  received  comments  about  the 
new  GI  studies.  FDA  considered  these 
comments  and  responds  in  the 
following  paragraphs.  Comments 
regarding  the  label  statement  for  GI 
effects  will  be  discussed  in  section  V  of 
this  document. 

(Comment  5)  A  comment  from  CSPI  to 
the  current  petition  criticized  the 
Rechallenge  Study.  The  comment  stated 
that  the  study  subjects  were  not 
screened  for  sensitivity  to  olestra,  as 
was  done  in  the  preapproval  Fecal 
Parameters  Study.  The  comment  also 
asserted  that  the  Rechallenge  Study 
contained  a  strong  likelihood  of  bias 
because  only  10  percent  of  those 
contacted  agreed  to  participate  in  the 
rechallenge  and  those  that  did 
participate  consumed  olestra  on  only  2 
days,  at  least  1  week  apart,  which 
reduced  the  sensitivity  of  the  study. 
CSPI  asserted  that  the  Rechallenge 
Study  also  assumed  that  those  sensitive 
to  olestra  would  respond  to  it  100 
percent  of  the  time.  The  comment 
contended  that  those  experiencing 
adverse  reactions  may  only  do  so  under 
certain  circumstances,  not  100  percent 
of  the  time. 

FDA  does  not  agree  that  the  selection 
of  study  subjects  biased  the  Rechallenge 
Study  nor  does  CSPI  provide  such 
evidence.  FDA  has  determined  that  the 
subjects  who  participated  in  the 
Rechallenge  Study  were  adequately 
representative  of  those  persons  who 
contacted  the  postmarketing 
surveillance  system  in  terms  of  severity 
of  initial  symptoms  and  amount  of 
olestra  reportedly  consumed  prior  to  the 
initial  symptom  episode  (Ref.  11). 
Further,  CSPI  provided  no  basis  for  its 
assertion  that  additional  subject 
screening  is  necessary  to  accomplish  the 
objectives  of  the  Rechallenge  Study. 

CSPI  states  that  the  sensitivity  of  the 
Rechallenge  Study  was  reduced  because 
participants  consumed  olestra  on  only  2 
days,  at  least  1  week  apart.  The 
conditions  of  the  study  were  designed  to 
be  similar  to  the  conditions  under 
which  the  subjects  originally  reported 
effects  that  they  attributed  to  consuming 
an  olestra-containing  snack.  FDA  found 
that  for  nearly  three-quarters  of  the 
subjects,  the  amount  of  olestra 
consumed  in  the  study  was  comparable 
to,  or  greater  than,  the  amoimt 
associated  with  their  initial  symptom 
episode  (Ref.  11).  In  addition,  more  than 
three-quarters  of  the  subjects  reported 
that  their  initial  symptom  episode 


occiured  after  a  single  eating  occasion. 
Therefore,  subjects  were  challenged 
with  2  oz  of  olestra  chips  on  two 
occasions  separated  by  a  week, 
providing  a  dose  and  number  of 
exposiues  comparable  to,  or  greater 
than,  those  associated  with  many  of  the 
subjects'  initial  symptom  episodes. 

CSPI's  comment  did  not  reference 
where  FDA  or  the  petitioner  assumed 
that  those  sensitive  to  olestra  would 
respond  to  it  100  percent  of  the  time, 
nor  is  FDA  aware  of  anyone  who  has 
put  forth  such  a  position.  Indeed.  FDA 
agrees  that  even  if  an  individual 
experiences  a  reaction  to  olestra,  that 
individual  may  not  experience  such 
reaction  after  every  exposure.  The 
Rechallenge  Study  shows  that  subjects 
exposed  to  olestra  containing-chips 
were  no  more  likely  to  report  GI 
symptoms  than  when  exposed  to  an 
equal  amount  of  triglyceride  chips. 
Thus,  the  study  subjects'  reactions  to 
olestra  containing-chips  are  not  so 
frequent  that  they  can  be  distinguished 
from  their  reactions  to  regular  chips 
under  the  conditions  of  the  test. 

(Comment  6)  A  comment  horn  CSPI  to 
the  current  petition  criticized  the  Acute 
Consumption  Study.  CSPI's  comment 
relies  on  its  published  letter  -^ 
commenting  on  a  published  study  (Ref 
12.)  that  reports  data  from  the  Acute 
Consumption  Study.  CSPI  stated  that 
the  study  may  have  failed  to  detect  the 
true  incidence  of  GI  effects  due  to  a  lack 
of  statistical  power  or  inadequate 
controls.  For  example,  with  the 
incidenc-e  of  "any  GI  event"  of  about  15 
percent,  550  subjects  in  each  group 
would  have  provided  only  about  a  50 
percent  probability  of  detecting  a  5 
percent  actual  increase  in  the  treatment 
group.  Along  the  same  lines,  diarrhea 
and  loose  stools  were  increased  less 
than  1  percent  in  the  olestra  group 
compared  to  baseline  levels  of  2.6 
percent  and  1.1  percent,  respectively. 
The  comment  asserted  that  maintaining 
80  percent  power  to  detect  a  1  percent 
increase  over  a  2  percent  baseline 
requires  about  4,000  subjects  per  group. 
The  comment  also  contends  that  the 
darkened  movie  theater  may  potentially 
cause  exposiu-e  misclassification  (some 
"olestra  eaters"  may  have  eaten  few  or 
none  of  their  chips:  some  "non-olestra 
eaters"  may  have  eaten  friends'  olestra 
chips).  The  comment  also  stated  that  it 
took  up  to  10  days  after  consumption  to 
assess  symptoms.  CSPI  also  pointed  out 
that  non-olestra  eaters  consumed  one- 
third  more  chips  than  the  olestra  eaters. 

The  criticism  by  CSPI  of  the  Acute 
Consumption  Study  does  not  negate  the 


^'CSPI's  published  letter  was  included  in  the 
comment  as  an  attachment  (Ref.  19). 
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conclusion  that  FDA  reached  in  its 
analysis  of  the  study.  The  Acute 
Consumption  Study  was  conducted  to 
provide  information  relevant  to  whether 
olestra-containing  foods  should  bear  a 
label  statement  that  informs  consumers 
about  the  potential  GI  effects  associated 
with  olestra.  FDA  points  out  that  the 
Acute  Consumption  Study  was  only  one 
of  several  studies  imder  consideration 
in  this  petition,  and  that  the  agency's 
decision  on  the  petition  is  based  on  the 
totality  of  evidence  in  the  record. 

While  the  petitioner's  Acute 
Consumption  Study  did  not  achieve  the 
statistical  power  that  P&G  originally 
desired  (80  percent  power  to  detect  a  5 
percent  difference  between  treatment 
groups),  the  study  still  provides 
meaningful  information  concerning  the 
effect  of  olestra-containing  foods  on  the 
GI  system.  FDA's  scientific  review 
determined  that  the  study  does  have  80 
percent  power  to  detect  a  7  percent 
difference  between  treatment  groups 
(Ref.  13).  The  study  showed  that  there 
was  no  difference  in  the  rate  or  severity 
of  loose  stools  or  abdominal  cramps 
between  subjects  who  ate  olestra- 
containing  chips  compared  to  those  who 
ate  triglyceride-containing  chips. 

The  comment  provides  no  evidence 
that  the  darkened  theater  or  the  method 
used  to  collect  symptom  data  affected 
the  outcome  of  the  study.  As  discussed 
previously,  the  study  protocol  was 
designed  to  minimize  the  possibility  of 
inaccurate  measurements  or  subjects' 
sharing  of  chips.  For  example,  study 
participants  were  instructed  to  be  seated 
in  the  theater  at  least  one  seat  away 
from  other  participants  and  not  to  share 
their  chips  or  beverage  with  anyone 
else.  The  theaters  were  also  monitored 
by  several  staff  during  the  movie. 

Similarly,  the  comment  did  not 
explain  the  effect  on  the  study  results, 
if  any,  from  the  10-day  period  used  to 
assess  symptoms.  After  the  movie, 
trained  telephone  interviewers 
contacted  study  participants  and 
administered  a  recall  questioimaire  to 
collect  information  on  any  effects 
experienced  since  the  movie.  The  study 
protocol  specified  that  participants  be 
contacted  within  2  to  4  days  of  viewing 
the  movie.  The  petitioner  reported  that 
85  percent  of  study  subjects  (962  of  the 
1,092)  were  contacted  within  2  to  4  days 
of  viewing  the  movie,  an  additional  124 
subjects  were  contacted  in  5  to  10 
days.^" 

FDA  agrees  that  the  median  chip 
consiunption  for  the  control  group  was 
greater  than  that  for  the  olestra  group. 


As  discussed  previously,  the  Acute 
Consumption  Study  was  designed  to  be 
an  ad  libitum  study,  allowing  the 
investigators  to  examine  the  effects  of 
customary  or  usual  consumption.  As  an 
ad  libitum  study,  it  is  possible  that  one 
group  of  subjects  may  consiune  more 
chips  than  the  other.  For  example,  the 
median  consumption  of  chips  made 
with  olestra  was  2.1  oz  compared  to  2.7 
oz  for  chips  made  with  conventional 
triglycerides.  CSPI  did  not  explain  how 
the  fact  that  one  group  of  subjects  ate 
more  chips  than  the  other  affects  the 
conclusions  drawn  from  this  study 
regarding  the  need  for  special  labeling. 

(Comment  7)  A  comment  from  CSPI  to 
the  current  petition  criticized  the  Home 
Consumption  Study.  CSPI's  comment 
relies  on  its  published  letter  ^^ 
commenting  on  a  published  study  that 
reports  data  from  the  Home 
Consumption  Study  {Ref.  14).  The 
comment  raises  five  issues:  (1)  The 
comment  stated  that  some  of  the  data 
relating  to  the  highest  decile  of  olestra 
consumers  were  overlooked;  (2)  the 
comment  argued  that  it  is  important  to 
focus  on  the  small  number  of  heavier 
consumers  because  most  subjects  ate 
relatively  few  olestra-containing  chips; 
(3)  the  comment  stated  that  in  the 
highest  decile  of  olestra  consumers  the 
incidence  of  more  frequent  bowel 
movements  and  loose  stools  was  twice 
that  of  controls;  (4)  the  comment  stated 
that  olestra  consumers  in  the  highest 
decile  had  symptoms  on  18  percent  of 
person-days,  compared  to  12  percent  of 
person-days  in  the  control  group  (table 
4  in  Ref.  14);  and  (5)  the  comment 
pointed  out  that  olestra  consumers 
missed  some  or  all  of  their  activities  on 
0.4  percent  of  days,  compared  to  0.2 
percent  in  the  control  group. 

Prior  to  publication  of  the  article 
concerning  the  Home  Consumption 
Study  (Ref.  14),  FDA  conducted  its  own 
indepth  analysis  of  the  raw  data  from 
the  Home  Consumption  Study  (Refs.  15 
and  16)  and  described  this  analysis  at 
the  1998  FAC  meeting  in  which  CSPI 
participated.  FDA's  analysis  included 
an  estimate  of  the  extra  symptom-days 
experienced  by  subjects  in  both  the  90th 
and  95th  percentile  of  olestra-containing 
chip  consumption  (Ref.  15).  Subjects  at 
the  90th  percentile  ate  64  oz  of  olestra- 
containing  chips  over  the  course  of  the 
study  while  those  at  the  95th  percentile 
ate  83  oz  of  olestra-containing  chips 
over  the  coiu"se  of  the  study.  Although 
CSPI  alleges  that  the  subjects  in  the 
study  ate  relatively  few  olestra- 
containing  foods,  the  petitioner 
presented  data  to  show  that,  in  fact,  the 


rates  of  olestra  consiunption  achieved  in 
the  study  were  beyond  usual  snack 
consumption. 

As  part  of  the  Home  Consumption 
Study,  the  investigators  considered  the 
effect  of  GI  symptoms  on  subjects'  daily 
activities.  In  its  comment,  CSPI  points 
out  that  olestra  consumers  missed  some 
or  all  of  their  activities  on  0.4  percent 
of  days,  compared  to  0.2  percent  in  the 
control  group,  implying  that  this  is 
significant.  FDA  disagrees. 

CSPI  does  not  explain  how  it 
calculated  the  percentage  of  days  on 
which  subjects  missed  some  or  all  of 
their  activities,  nor  does  CSPI  provide 
statistical  analyses  to  assess  whether 
these  differences  occurred  by  random 
chance  (e.g.,  illness  imrelated  to 
olestra).  FDA  was  able  to  replicate  the 
numbers  that  CSPI  presented  and 
performed  tests  of  statistical 
significance  on  the  data.  The  actual 
number  of  days  on  which  subjects  in  the 
highest  decile  missed  some  or  all  of 
their  activities  is  very  small  (9  of  2,226 
days  in  the  olestra  group  versus  5  of 
2,646  days  in  the  control  group).  Five 
subjects  in  the  olestra  group  and  four 
subjects  in  the  control  group  missed 
some  or  all  activities  at  least  1  day.  The 
number  of  subjects  missing  activities 
and  the  number  of  days  missed  by  these 
subjects  are  comparable  for  the  olestra 
and  control  groups,  except  for  one 
subject  in  the  olestra  group  who  missed 
some  or  all  activities  on  4  days  (Ref. 
21). 30  From  these  data,  it  cannot  be 
concluded  that  for  the  highest  decile  of 
consumers  olestra  consumption  resulted 
in  an  increase  in  days  in  which 
consumers  missed  some  or  all  activities. 
FDA  believes  that  the  Home 
Consumption  Study,  designed  to 
examine  the  effects  of  "real  life"  olestra 
consumption,  provides  useful 
information  relevant  to  the  labeling  of 
olestra-containing  foods.  CSPI  does  not 
show  how  their  analysis  would  change 
FDA's  conclusions. 

(Comment  8)  A  comment  from  CSPI  to 
the  current  petition  criticized  the 
petitioner's  Stool  Composition  Study. 
The  comment  stated  that  this  study  does 
not  negate  and  should  not  supersede  the 
two  preapproval  8-week  studies  or  the 
preapproval  Fecal  Parameters  Study.  In 
its  comment,  CSPI  cites  a  1995  FDA 
memorandum  discussing  the  Fecal 
Parameters  Study  (Ref  22)  and  asserts 
that  the  memorandum  says  that  several 


2"  Of  the  remaining  subjects,  three  were  contacted 
on  the  day  of  the  movie,  one  within  a  day.  and  two 
within  23  days  (Ref.  13). 


^<>CSPrs  published  letter  was  included  in  its 
comment  as  an  attachment  (Ref.  20). 


>°  Sophisticated  statistical  models  are  impractical 
for  such  a  small  number  of  cases.  However,  a 
Fisher's  Exact  lest  showed  that  the  proportion  of 
subjects  in  the  olestra  group  who  missed  some  or 
all  activity  at  least  1  day  was  not  significantly 
different  (p-value  of  0.73)  from  the  proportion  of 
subjects  in  the  control  group  who  missed  some  or 
all  activity  at  least  1  day. 
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subjects  in  t  le  study  experienced  high 
rates  of  watgr  loss  through  their  stool. 
The  conunett  also  stated  that  the 
definition  oj  diarrhea  used  in  the  Stool 
Compositioi  Study  was  too  narrow  and 
is  not  consis  tent  with  the  definition 
used  by  the  Centers  for  Disease  Control 
and  Prevent;  on  (CDC;  three  or  more 
loose  stools  n  a  24  hour  period).  The 
comment  asi  erted  that  self-reporting  is 
usually  considered  sufficient  to 
conclude  th«  t  people  experience 
diarrhea  reg:  j-dless  of  demonstrated  loss 
of  electrolyte  s. 

In  contrasi  to  the  Acute  Consumption 
Study,  the  H  ome  Consumption  Study, 
and  the  Reel  allenge  Study,  the  Stool 
Composition!  Study  was  designed  to 
extend  the  u|iderstanding  of  olestra's 
effect  on  stoil  characteristics  that  would 
potentially  represent  a  safety  concern. 
For  this  reason,  the  Stool  Composition 
Study  was  conducted  under  conditions 
most  likely  ti)  elicit  GI  effects.  The 
highest  dose  of  olestra  provided  in  the 
Stool  Composition  Study  (40  g/d)  w£is 
greater  than  1  he  32  g/d  used  in  the 
preapproval  B-week  studies  which  was 
shown  to  cause  an  increase  in  GI 
symptoms  (specifically  in  reported 
diarrhea/loo!  e  stools)  and  was  twice  as 
high  as  the  h  ghest  dose  given  in  the 
preapproval  "ecal  Parameters  Study  (20 
g/d).  Additionally,  subjects'  stool 
samples  wer«  collected  for  all  6  days  of 
the  treatmeni  period  in  the  Stool 
Composition! Study,  compared  to  only 
three  days  oflthe  7-day  treatment 
periods  in  the  Fecal  Parameters  Study. 
The  St6ol  Co|nposition  Study  does  not 
negate  the  prfeapproval  studies,  but  the 
results  of  thejpreapproval  studies  must 
be  considered  in  li^t  of  those  from  the 
Stool  Composition  Study. 

The  results  of  the  Stool  Composition 
Study  show  mat  olestra  consumption 
does  not  resist  in  any  clinically 
meaningful  increases  in  the  objective 
measures  of  diarrhea.  Importantly,  the 
Stool  Composition  Study  assessed  the 
effects  of  olestra  consiunption  using 
objective  parameters  such  as  total  stool 
output,  bowel  movement  frequency, ^^ 
and  stool  waller  and  electrolyte  output 
radier  than  a  subject's  subjective 
assessment  of  whether  he  or  she 
experienced  diarrhea.  The  use  of 
objective  measures  of  diarrhea  is 
necessary  to  Assess  whether  the 
"diarrhea"  esqjerienced  by  study 
subjects  represents  a  safety  concern. 


"  FDA  notes 
frequencies  in 
less  than  three 
mean  bowel 
BM/d  (mean  ±  s 
group  and  2.0  ± 
in  the  40  g/d 


tlatl 


thi 


the  mean  bowel  movement 
olestra<onsuming  groups  were 
be  wel  movements  per  day.  The 
mov  sment  frequencies  were  1.6  ±  0.2 
;ti  ndard  errcA-]  in  the  20  g/d  olestra 
BM/d  (mean  ±  standard  error) 
ole^ra  group  (Ref.  IB). 


FDA  was  concerned  with  the 
potential  for  olestra  to  cause  diarrhea 
because  diarrhea  of  medical  significance 
is  associated  with  excessive  water  loss 
and  electrolj^e  loss,  which  may  raise 
safety  concerns.  The  Fecal  Parameters 
Study  memorandum  cited  by  the 
comment  stales  that  the  stool  water 
concentration  of  subjects  who  reported 
having  diarrhea  during  the  olestra  20  g/ 
d  period  did  not  differ  from  that  of  their 
nondiarrheal  stools  diu-ing  the  placebo 
period.  The  memorandum  also  states 
that  although  the  percent  of  water  in  the 
stools  may  not  have  differed,  it  is 
possible  that  absolute  water  loss  was 
greater  in  subjects  reporting  olestra- 
associated  diarrhea  because  of  the 
greater  mass  (weight)  of  stool  passed. 
FDA  concluded  in  the  1996  final  rule 
that  the  loose  stools  experienced  in  the 
preapproval  clinical  studies  were  not 
diarrhea  in  the  medical  sense  because 
they  were  not  associated  with  loss  of 
water  or  electrolytes  (61  FR  3118  at 
3159).  The  agency  also  stated  that  even 
those  subjects  in  the  8-week  studies 
who  experienced  loose  stools  or 
diarrhea  continuously  for  several  weeks 
during  olestra  consumption  did  not 
show  any  evidence  of  fluid  loss  such  as 
hemoconcentration  or  electrolyte 
imbalance.  Thus,  the  agency  determined 
that  olestra-related  GI  effects  were  not 
adverse  health  effects  (61  FR  3159).  The 
results  of  the  Stool  Composition  Study 
confirm  the  agency's  1996  decision  that 
the  GI  effects  resulting  from  olestra 
consumption  do  not  represent  adverse 
health  effects,  regardless  of  the 
terminology  (diarrhea  or  otherwise) 
used  to  describe  these  effects. 

D.  A  Study  Regarding  Nutritional 
Effects — Active  Surveillance 

As  discussed  previously  in  section  II 
of  this  document,  olestra  is  neither 
digested  nor  absorbed,  and  as  such, 
passes  intact  through  the  digestive  tract 
where  it  can  interact  with  fat-soluble 
dietary  components  present  in  the  gut  at 
the  same  time.  Fat-soluble  nutrients  and 
components  tend  to  partition  or  dissolve 
into  the  olestra,  thereby  reducing  the 
absorption  efficiency  of  these 
substances  (61  FR  3118  at  3144-3149). 
Olestra  does  not  interfere  with  the 
absorption  of  macro-nutrients  (protein, 
carbohydrates,  and  fats)  or  water-soluble 
nutrients  (61  FR  3118  at  3149-3152). 
The  clinical  studies  conducted  in 
support  of  the  1996  final  rule  examining 
the  effect  of  olestra  on  fat-soluble 
components  of  the  diet  were  performed 
under  conditions  that  maximized  the 
interaction  of  olestra  with  these  dietary 
components,  i.e.,  olestra  was 
incorporated  into  foods  eaten  at  every 
meal.  These  studies  were  not  designed 


to  examine  effects  from  the  usual  or 
customary  consiunption  of  savory 
snacks  made  with  olestra  {see  section 
II.A.3  of  this  document). 

To  compensate  for  the  effect  of  olestra 
on  the  absorption  of  the  fat-soluble 
vitamins  A.  D,  E,  and  K,  FDA  required 
that  these  vitamins  be  added  to  olestra- 
containing  foods.  The  level  of  addition 
was  chosen  to  ensure  that  there  would 
be  neither  a  reduction  in  the  absorption 
of  fat-soluble  vitamins  from  the  diet,  nor 
an  increase  in  vitamin  levels  due  to  the 
presence  of  the  added  vitamins  in  the 
olestra-containing  foods  (see  section 
ILA.3  of  this  document).  Although  FDA 
noted  that  olestra  interferes  with  the 
absorption  of  carotenoids,  FDA  found 
no  scientific  basis  for  requiring  the 
addition  of  any  carotenoid  to  olestra- 
containing  foods  (6lFR3118at3147- 
3149). 

As  outlined  by  the  petitioner  in  its 
January  24,  1996,  letter  to  the  agency, 
P&G  established  a  program  of  active 
surveillance.  A  report  of  this 
surveillance  with  results  and  analysis 
from  the  first  year  at  the  sentinel  site 
was  submitted  to  the  agency  on  April 
15,  1998.  Additionally,  the  agency  has 
continued  to  review  and  evaluate  new 
data  and  information  that  bear  on  the 
safe  use  of  olestra,  such  as  new  data  and 
information  on  the  health  significance 
of  carotenoids. 

1.  Active  Siureillance  Study  by  P&G 

The  petitioner  provided  funding  to  ' 
investigators  at  the  Fred  Hutchinson 
Cancer  Research  Center  in  Seattle,  WA, 
to  design  and  implement  a  multi-year, 
Active  Surveillance  Study  to  monitor 
patterns  of  use  of  olestra-containing 
savory  snack  products  and  to  collect 
blood  samples  to  measure  nutrient       ^ 
status  (Ref.  23).  The  study  had  three 
specific  goals:  (1)  To  monitor  adoption 
and  patterns  of  use  of  olestra-containing 
savory  snack  products  in  representative 
samples  of  the  U.S.  population;  (2)  to 
assess  the  association  between  the 
introduction  of  olestra-containing 
savory  snacks  and  serum  concentrations 
of  carotenoids  and  fat-soluble  vitamins 
in  representative  cross-sectional 
samples  of  the  U.S.  population;  and  (3) 
to  assess  the  long-term  association 
between  consumption  of  olestra- 
containing  savory  snacks  and  serum 
concentrations  of  carotenoids  and  fat- 
soluble  vitamins  among  a  cohort  of 
olestra  consumers. 

The  study  has  three  components 
corresponding  to  the  three  specific  aims. 
The  first  component,  called  the 
population  cross-section,  was  a 
telephone  survey  used  to  monitor  the 
prevalence  and  patterns  of  olestra- 
containing  savory  snack  consumption. 
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fruit  and  vegetable  consumption,  and 
triglyceride  savory  snack  food 
consumption  by  consumers. 
Demographic  information  was  collected 
as  well.  A  telephone  survey  was 
conducted  in  each  of  the  study  sites 
before  olestra-containing  snacks  were 
marketed.  Subsequent  yearly  surveys 
were  completed  after  olestra-containing 
snacks  were  introduced  to  the  market. 

A  random  sample  of  participants  in 
each  telephone  cross-section  sample 
was  recruited  into  the  second 
component,  a  clinical  cross-section.  The 
clinical  cross-section  was  an 
investigation  of  the  relationships  among 
nutrient  intake,  olestra  consumption, 
and  serum  nutrients.  Study  participants 
visited  a  clinic  to  provide  further 
information,  including  dietary 
information,  medical  histories,  and 
blood  samples.  FoUowup  telephone 
interviews  included  questions  about 
usual  fruit,  vegetable,  and  snack  food 
use  during  the  previous  month,  a  24- 
hour  dietary  recall  to  measure  co- 
consumption  of  fruits  and  vegetables 
with  savory  snacks,  health  symptoms 
and  status,  and  a  short  household  food 
inventory. 

Within  the  clinical  cross-section, 
information  on  olestra  intake  was  used 
to  select  olestra  users  from  non-users  to 
be  recruited  into  the  third  component  of 
the  Active  Surveillance  Study,  i.e.,  the 
clinical  cohort  study.  The  clinical 
cohort  study  was  an  investigation  of  the 
relationships  among  nutrient  intake, 
olestra  consumption,  and  changes  in 
serum  nutrients  over  time.  Participants 
in  the  clinical  cohort  are  a  subset  of 
those  people  who  participated  in  the 
Year  0  clinical  cross-section  and  were 
monitored  annually  over  the  course  of 
the  Active  Surveillance  Study.  The 
clinical  cohort  was  designed  to  have  an 
over-representation  of  consumers  of 
olestra-containing  snack  food.  The 
design  for  the  clinic  visit  and  the 
information  gathered  is  the  same  as  for 
the  clinical  cross-section. 

The  study  was  conducted  in  foiu-  U.S. 
cities.  As  of  the  publication  of  this 
document,  data  are  available  only  from 
the  sentinel  site.  Marion  County,  IN, 
where  test  marketing  began  in  1997.^2 
The  study  began  one  year  later  in  the 
other  cities,  because  national  marketing 
of  olestra-containing  foods  in  those 
areas  began  later. 

The  first  component  of  the  active 
surveillance  is  the  population  cross- 
section.  A  random-digit-dial  telephone 
survey  of  Marion  County,  IN,  residents 
was  completed  before  olestra-containing 


32  The  other  three  cities  in  the  Active 
Surveillance  Study  were  BaltiriKfte.  MD,  San  Diego, 
CA,  and  Minneapolis,  MN. 


foods  were  marketed  in  that  area 
(February  1997).  This  survey  (Year  0) 
included  1,962  adults,  aged  18  years 
and  over.  The  second  telephone  sturvey 
was  completed  after  olestra-containing 
foods  were  introduced  to  the  local 
market  (between  August  1997  and 
January  1998).  This  survey  (Year  1) 
included  1,525  adults,  aged  18  years 
and  over.  Based  on  the  Year  1  data, 
which  are  weighted  to  be  representative 
of  the  Marion  County  population.  15.5 
percent  of  adults  reported  eating  ole.=tra- 
containing  snacks  one  or  more  times  per 
month  with  the  median  fi^quency  being 
three  times  per  month.  Ninety  percent 
of  adults  reported  eating  one  or  more 
servings  of  fruits  and  vegetables  per  day, 
thus  providing  a  basis  for  assessment  of 
any  effects  on  dietary  carotenoid 
absorption.  Intake  of  fruits  and 
vegetables  and  intake  of  total  snacks  did 
not  change  in  the  population  cross- 
section  between  Year  0  and  Year  1. 
Olestra-containing  snack  food 
introduction  was  not  associated  with  an 
overall  increase  in  savory  snack 
consumption  or  with  a  decrease  in  fruit 
and  vegetable  intakes.  There  was  a 
modest  decrease  in  consumption  of 
reduced-  and  non-fat  savory  snacks  at 
Year  1  compared  to  Year  0. 

Blood  sera  from  study  subjects,  in 
both  the  cross-sectional  and  clinical 
cohorts,  were  analyzed  for  vitamins  A, 
D,  E,  and  K,  total  cholesterol,  high 
density  lipoprotein  (HDL)  and 
triglycerides,  and  the  six  major 
carotenoids  that  represejit  more  than  90 
percent  of  the  circulating  carotenoids 
(alpha  and  beta  carotene,  lycopene. 
lutein,  zeaxanthin,  and  beta- 
cryptoxanthin).  The  study  investigators 
then  compared  these  serum  measiu^s 
based  on  olestra  intake.  Four  olestra 
consumption  groups  were  defined:  (1) 
None;  (2)  low  (less  than  0.4  g/d  of 
olestra,  which  is  less  than  the  60th 
percentile  of  consumption);  (3)  medium 
(between  0.4  and  2.0  g/d  oif  olesfra, 
which  is  between  the  60th  and  90th 
percentiles  of  consumption);  and  (4) 
high  (greater  than  2  g/d,  which  is  greater 
than  the  90th  percentile  of 
consumption). 

Results  from  the  cross-sectional  study 
comparing  1,252  subjects  in  year  0,  and 
1,164  subjects  in  year  1,  show  that  with 
increasing  olestra  intake,  there  were 
significant  trends  for  an  increase  in 
vitamin  K  levels  (p  =  0.013)  and  a 
decrease  in  serum  cholesterol  (p  = 
<0.05).  There  were  no  significant 
differences  or  trends  found  for  other 
vitamins  or  for  total  carotenoid  or 
individual  carotenoids  that  could  be 
associated  with  olestra  consumption. 

For  the  clinical  cohort  (477  study, 
participants),  the  sponsor  reported  that 


for  the  entire  cohort  from  year  0  to  year 
1 ,  there  was  a  decrease  in  mean  serum 
concentrations  of  total  carotenoids,  as 
well  as  in  concentrations  of  retinol.  25- 
OH  vitamin  D.  lycopene.  lutein,  and 
zeaxanthin,  and  an  increase  in  beta- 
cryptoxanthin.  Tests  of  association 
between  olestra  consumption  and 
changes  in  serum  concentrations  of  fat- 
soluble  vitamins  and  carotenoids  were 
based  on  regression  models  that 
included  variables  to  characterize  the 
foiu  levels  of  olestra  consumption. 
However,  these  changeis  were  not     • 
related  to  the  amount  of  olestra 
consumed.  A  trend  was  observed  for 
increased  vitamin  K,  but  the  change  did 
not  reach  statistical  significance  (p  = 
0.087).  There  were  no  changes  observed 
for  the  other  vitamins. 

The  petitioner  cautioned  that  the 
results  discussed  previously  reflect  data 
from  only  the  first  year  that  olestra 
products  were  marketed,  and  that  data 
were  available  from  only  a  single  site. 
With  these  caveats,  the  petitioner 
reached  the  tentative  conclusion  that  it 
appeared  that  the  consumption  of 
olestra-containing  foods  in  the 
marketplace  had  little,  if  any,  effect  on 
the  status  of  fat-soluble  vitamins  and 
nutrients  as  measured  by  sermn 
concentration. 

FDA  notes  that  survey  results  show 
that  the  co-consumption  of  savory 
snacks  (made  with  or  without  olestra) 
with  a  fruit  or  vegetable  was  relatively 
rare.  Overall,  less  than  15  percent  of 
total  carotenoids  were  consumed  with 
any  savory  snack.  Olestra's  effect  on  the 
absorption  of  fat-soluble  carotenoids  is 
greatest  when  co-consumed  with  the 
soiu-ce  of  the  carotenoid.  Interference 
with  absorption  of  carotenoids 
diminishes  and  then  disappears  as  the 
time  between  eating  an  olestra- 
containing  food  and  a  carotenoid- 
containine  product  increases. ^^ 

In  the  clinical  cross-sectional  sample, 
217  of  947  individuals  reported  eating  at 
least  one  olestra-containing  food  in  the 
previous  month  with  a  median  intake  of 
8.1  g  of  olestra  per  month.  The  90th 
percentile  consumption  level  was  64  g 
of  olestra  per  mondi.  Of  the  402  clinical 
cohort  participants  who  were 
considered  consumers  of  olestra,  only 
139  reported  eating  any  olestra- 
containing  foods  in  the  previous  month. 
The  median  frequency  of  eating  olestra- 
containing  foods  for  this  group  of 
consumers  was  1.01  times  per  month 
with  a  median  intake  of  11.9  g  of  olestra 
per  month.  The  90th  percentile 


"  The  precise  length  of  time  olestra  interferes 
with  absorption  varies  with  the  dose  of  olestra,  and 
also  varies  somewhat  fit)m  individual  to  individual, 
as  GI  transit  time  is  variable  among  individuals  (61 
FR  3118  at  3144). 
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frequency  c  f  eating  olestra-containing 
foods  was  s  X  times  per  month  with  a 
90th  percentile  intake  total  of  70.6  g  of 
olestra  per  i  nonth. 

FDA  note  s  the  infi^uent  and  small 
olestra  inge  ttion  reported  in  the  study. 
These  repoi  ts  are  drawn  from 
participants'  "real-life"  use  of  snacks 
made  with  ( ilestra.  FDA  evaluated 
whether  the  re  were  changes  in  serum 
levels  of  caiotenoids  and  fat-soluble 
vitamins  frc  m  year  0  to  year  1  in  the 
clinical  coh  art  FDA  also  evaluated 
whether  ole  stra  consumption  was 
associated  v  rith  changes  in  serum 
carotenoid  ;  tatus  and  fat-soluble 
vitamins.  Fl  )A  noted  the  various 
changes  in  <  erum  measures  (a  drop  in 
total  ser\mi  :arotenQids  as  well  as  in 
concentratic  ins  of  vitamins  A  and  D, 
iycopene,  li  tein,  zeaxanthin,  and  an 
increase  in  1  leta-cryptoxanthin)  seen  in 
the  clinical  :ohort  group  from  year  0  to 
year  1 .  FDA  also  noted  that  there  is  a 
lack  of  asso(  liation  in  the  clinical  cohort 
between  ole  5tra  ingestion  and  any 
nutrient  cha  nges,  and  therefore,  the 
changes  aretunlikely  to  be  caused  by 
olestra  consumption  (Ref.  24). 

2.  Comment  s  Regarding  the  Active 
Surveillanc<  Study 

FDA  recei  ved  comments  about  the 
Active  Survi  dllance  Study.  FDA 
considered  Ihese  comments  and 
responds  in  the  foHowing  paragraphs. 

(Commeni  9)  Comments  from  CSPI 
and  academ  a  to  the  current  petition 
asserted  tha  P&G's  Active  Surveillance 
Study  show  ng  that  olestra  consumption 
produced  n(  change  in  carotenoid  levels 
provides  litt  e  useful  data  because  the 
subjects  con  >umed  only  small  amounts 
of  olestra.  C:  JPI  stated  that  study 
subjects  con  ;umed  no  more  than  2  g  of 
olestra/day  I  approximately  one-fourth  to 
one- fifth  of  <i  serving  of  an  olestra- 
containing  s  lack  per  day)  emd  only 
about  15  pel  cent  of  adults  in  the  study 
ate  at  least  o  le  olestra-containing  snack 
per  month. '  'he  comment  from 
academia  st<  ted  that  any  assumption 
about  the  efl  ects  of  olestra  on  blood 
carotenoid  1  jvels  should  be  based  on  the 
strong  likeli  lood  that  at  least  some 
individuals  vill  consume  1  to  4  oz  of 
olestra-conti  ining  potato  chips  on  a 
daily  basis,  1  he  effects  of  which  are 
addressed  ir  the  preapproval  studies. 

The  Activi;  Surveillance  Study  is  only 
one  piece  of  information  in  the  current 
petition.  It  v  as  designed  to  assess  the 
effects  of  ole  stra  consumption  on  serum 
carotenoids  md  fat-soluble  vitamins 
under  custoi  nary  or  usual  consumption 
conditions,  i  Is  such,  it  complements  the 
preapproval  studies,  which  were 
conducted  u  sing  consumption  scenarios 
designed  to  i  issess  the  safety  of  olestra's 


'  effects  on  serum  carotenoids  and  fat- 
soluble  vitamins.  The  highest  dose  of 
olestra  consumed  in  the  preapproval 
studies  was  32  g/d,  which  is  equivalent 
to  eating  approximately  4  oz  of  olestra- 
containing  chips;  in  contrast  to  the 
Active  Surveillance  Study,  in  the 
preapproval  studies  olestra  was 
consumed  in  a  variety  of  foods  for 
which  it  is  not  approved  for  use.  FDA 
noted  in  the  1996  final  rule  that  it  was 
likely  that  olestra's  effects  on  carotenoid 
absorption  would  be  substantially  less 
than  those  observed  in  the  8-week 
studies  (61  FR  3118  at  3149).  Under  the 
conditions  of  the  8-week  studies,  which 
were  designed  to  assess  safety,  FDA 
found  supplementing  olestra  with 
vitamin  A  to  compensate  for  the 
provitamin  A  function  of  beta-carotene 
addressed  the  possible  safety  concerns 
about  carotenoid  loss  in  olestra- 
containing  foods.  The  comments 
provide  no  evidence  to  contradict  FDA's 
1996  conclusions. 

FDA  agrees  that  P&G's  active 
surveillance  did  not  identify  high  levels 
of  olestra  consumption.  Importantly, 
however,  the  levels  of  olestra 
consumption  identified  in  P&G's  Active 
Surveillance  Study  provide  information 
about  customary  or  usual  consumption 
which  is  relevant  to  the  labeling  issue 
raised  by  this  petition. 

E.  Consultations  and  Literature  Review 
Regarding  Nutritional  Effects 

FDA  considered  data  and  information 
that  became  available  after  the  1996 
decision  in  asses'sing  whether  the 
scientific  understanding  of  the  possible 
human  health  benefits  of  carotenoids 
has  changed  since  FDA's  1996  decision, 
and  whether  new  information  should  be 
reflected  in  the  label  statement. 

The  petitioner  conducted  a  literature 
review  of  all  peer-reviewed  articles 
published  between  January  1^6  (when 
the  1996  final  rule  was  published)  and 
May  1998,  just  prior  to  the  FAC 
meeting,  concerning  possible  health 
effects  of  carotenoids.  This  review 
included  more  than  200  references  to 
carotenoids  and  their  possible  role  in 
human  health  (Refs.  25  and  26).  The 
petitioner's  conclusion  was  that  the 
reviewed  data  did  not  establish  that 
consumption  of  carotenoids  confers 
protection  from  disease. 

FDA  considered  data  and  information 
discussed  at  the  1998  FAC  meeting.  The 
petitioner  presented  its  review  of  the 
scientific  literature  on  carotenoids  and 
human  health.  The  petitioner  sponsored 
a  study  that  was  presented  to  the  FAC 
that  found  no  significant  association 
between  macular  pigment  density  with 
olestra  intake.  The  researchers  testified 
that  the  relationship  between  the 


carotenoid-rich  macular  pigment  and 
the  disease  process  was  yet  to  be 
understood.  ^^ 

At  the  FAC,  the  petitioner  called  upon 
Dr.  Gilbert  Omenn  ^^  to  present  results 
from  intervention  studies  with  beta- 
carotene.  ^^  These  studies  indicated  that 
there  was  an  association  between  beta- 
carotene  intake  and  increased  risk  for 
lung  cancer  within  the  study  groups. 

During  the  open  public  hearing 
portion  of  the  FAC  meeting,  a  number 
of  individuals  that  the  petitioner  invited 
as  experts  spoke  about  the  potential  role 
carotenoids  play  in  human  health  and 
expressed  the  view  that  carotenoids  do 
not  explain  the  cancer  preventive  effect 
of  fruits  and  vegetables.'^ 

At  the  FAC  meeting,  CSPI,  and  the 
individuals  they  called  upon  as  experts, 
asserted  that  a  consensus  had  been 
developing  among  the  scientific 
community  that  carotenoids  are  likely  to 
reduce  the  risk  of  certain  chronic 
diseases.  For  example.  Dr.  Graham 
Colditz  of  Harvard  Medical  School  said 
that  a  low  intake  of  carotenoids  is 
associated  with  an  increased  risk  of 
cardiovascular  disease  and  certain 
cancers.'^ 

Most  members  of  the  FAC  expressed 
the  view  that  epidemiological  data  show 
a  decreased  risk  for  certain  chronic 
diseases  and  cancer  with  increased 
intake  of  fruits  and  vegetables.  The 
increased  intake  of  fruits  and  vegetables 
is  associated  with  an  increased  serum 
level  of  carotenoids  (which  are  a 
component  of  fruits  and  vegetables),  but 
it  is  yet  to  be  determined  what,  if  any, 
specific  role  carotenoids  play,  and  at 
what  level  they  may  be  required  in  the 
diet.39 

The  Panel  on  Dietary  Antioxidants 
and  Related  Compounds,  Food  and 
Nutrition  Board,  Institute  of  Medicine 
(lOM),  National  Academy  of  Sciences 
(NAS)  published  a  report'  in  2000  (Ref. 
27).  The  panel  that  produced  the  report 
considered  dietary  antioxidants  and 
other  compounds  to  assess  the  required 
daily  intakes  for  these  nutrients.  The 
NAS  panel  noted  that  there  is  a 
considerable  body  of  research  relating 
blood  levels  of  carotenoids  with  a  lower 
risk  for  some  chronic  diseases. 
However,  the  NAS  panel  concluded  that 
this  evidence  did  not  support  a 
requirement  for  carotenoid  intake 
because  the  observed  effects  may  be  due 


^■•Transcript,  vol.  2.  pp.  197.  201.  210. 

^^  At  the  time  Dr.  Omenn  was  Executive  VP 
Medical  Affairs  and  CEO,  University  of  Michigan 
Health  System  and  was  a  principal  investigator  for 
the  CARET  study. 

'"Transcript,  vol.  2,  pp.  154-160. 

^'Transcript,  vol.  2.  pp.  32-34,  42—14. 

''Transcript,  vol.  2.  pp.  233-247. 

3»  Transcript,  vol.  3,  pp.  102-174. 
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to  other  factors  related  to  fruit  and 
vegetable  intake.  Intervention  studies 
designed  to  test  whether  carotenoids 
(specifically  beta-carotene)  had  any 
direct  protective  benefits  for  health  did 
not  show  any  benefit  compared  to  the 
control  (placebo  supplement),  and 
indicated  that  there  was  an  increased 
incidence  in  disease  (limg  cancer)  for 
certain  at-risk  sub-populations 
(smokers).  The  panel  did  not  propose 
establishing  a  dietary  reference  intake 
(DRI)  for  beta-carotene  or  any  other 
carotenoid  (Ref.  27). 

FDA  considered  the  NAS  report  on 
carotenoids  and  concluded  that  the 
evidence  concerning  carotenoids  and 
the  conclusions  that  could  be  drawn 
from  the  evidence  about  carotenoids 
and  human  health  had  not  substantially 
changed  since  the  1996  decision.  FDA 
acknowledges  that  investigations  are 
continuing  on  carotenoids  to  better 
understand  biochemical  mechanisms 
and  genetic  controls  of  these  substances, 
and  what,  if  any,  role  carotenoids  have 
in  human  health  (Ref.  28). 

In  the  fall  of  2000.  FDA  consuUed 
with  the  NEI  for  an  update  as  to  whether 
there  had  been  a  change  in  the 
understanding  of  the  science  regarding 
lipophilic  carotenoids  and  eye  health 
since  FDA  last  consulted  with  NEI  on 
this  question  prior  to  the  1996  final  rule 
(Ref.  29).  The  NEI  said  that  no  specific 
vitamin  or  carotenoid  had  been 
established  as  protective  against 
macular  degeneration  (Ref.  30).  The  NEI 
also  said  that  the  ongoing  "Age-Related 
Eye  Disease  Study"  (AREDS)  includes  a 
randomized  clinical  trial  of  an 
antioxidant  combination  (beta-carotene, 
Vitamins  C  and  E)  or  zinc  that  is 
evaluating  the  effect  of  these  nutrients 
on  macular  degeneration  and 
cataracts.*"  Other  investigations 
continue  to  explore  the  hypothesis  that 
oxidative  damage  to  the  retina  increases 
the  risk  of  macular  degeneration  and 
that  antioxidant  nutrients  and 
carotenoid  pigments  concentrated  in  the 
macula  may  protect  against  this  damage 
(Ref.  30). 


*"  Since  FDA's  consultation  with  the  NEI  in  the 
fall  of  2000,  the  ongoing  AREDS  study  published 
a  report  of  a  randomized  clinical  trial  of  an 
antioxidant  combination  (beta-carotene.  Vitamins  C 
and  E)  or  zinc  evaluating  the  effect  of  these 
nutrients  on  macular  degeneration  and  cataracts 
(Ref.  31).  Results  of  the  study  showed  that  a 
combination  of  antioxidants  (vitamin  C,  vitamin  E, 
beta  carotene)  and  zinc  reduced  the  probability  for 
the  development  of  advanced  age-related  macular 
degeneration  (AMD)  in  study  subjects  who  were  at 
high  risk  for  developing  AMD.  The  groups  given 
oidy  antioxidants,  or  only  zinc,  did  not  show  this 
reduction  in  rates  of  at  least  moderate  visual  acuity 
loss. 


F.  Consumer  Perception  Studies  of  the 
Label  Statement 

P&G  and  Frito-Lay  submitted  data 
from  studies  designed  to  test  consumer 
understanding  of  the  label  statement 
required  by  the  1996  final  rule  as 
comments  to  that  final  rule.  Additional 
reports  of  testing,  conducted  after  the 
original  comment  period  for  the  label 
statement  closed  on  April  1,  1996  (61 
FR  3118  at  3160),  were  also  submitted 
to  the  agency.  These  reports  are 
discussed  in  the  following  paragraphs. 

1.  1996  Consumer  Studies 

On  April  1,  1996,  P&G  submitted 
consumer  studies  conducted  on  the 
label  statement  required  on  olestra- 
containing  foods.  "These  studies  were 
completed  before  olestra-containing 
foods  were  available  in  the  marketplace. 
The  petitioner  did  both  qualitative 
(focus  group)  and  quantitative  (mall 
intercept,  detailed  questionnaire) 
testing.  The  objective  of  the  qualitative 
research  was  to  determine  how 
consimiers  comprehended  the  required 
label  statement  and  to  develop 
potentially  more  informative  label 
statement(s)  for  use  in  subsequent 
quantitative  research.  The  objective  of 
the  quantitative  research  was  to 
understand  how  the  required  label 
statement  and  alternative  label 
statements  communicate  to  consumers, 
to  understand  issues  raised  by  the 
various  label  statements,  and  to 
understand  how  the  label  statements 
affect  consumers'  understanding  of 
olestra-containing  snack  foods. 

In  the  qualitative  research,  three  focus 
group  sessions  were  conducted  in  each 
of  three  cities  (total  of  nine  focus  group 
sessions)  among  adults  or. teens. 
Participants  saw  a  realistic  product 
package  and  several  possible  versions  of 
the  olestra  label  statement,  and  were 
told  that  a  version  of  these  statements 
might  appear  on  product  packages. 
Participants  discussed  their  impressions 
of  the  product  and  the  various  label 
statements  in  their  own  words.  The 
group  went  through  each  label 
statement  line  by  line. 

In  the  quantitative  research,  a  detailed 
questionnaire  was  presented  to  1,726 
respondents,  adults  and  teens,  recruited 
at  shopping  malls  at  40  different  sites 
aroimd  the  country.  Respondents  were 
randomly  assigned  to  a  group  to  assess 
one  of  four  conditions  for  wording  or 
presentation  of  the  label  statement. 
Respondents  were  shown  the  assigned 
information  statement  on  a  realistic 
product  package  that  included  a 
nutrition  facts  panel,  ingredient  list,  and 
other  product  iiiformation.  They  then 
answered  questions  about  the  product, 


the  information  statement,  and  the 
effects  of  olestra. 

The  petitioner  concluded  from  these 
studies  that  the  required  label  statement 
did  not  communicate  clear  and 
understandable  messages  to  consumers. 
The  petitioner  found  that  most 
participants  in  the  studies  were 
confused  by  label  statements  about  both 
the  GI  effects  and  the  nutrient  effects. 

The  petitioner  asserted  that  the  data 
demonstrate  that  consmners,  after 
reading  the  "vitamins  added"  portion  of 
the  required  label  statement,  are  left 
with  the  impression  that  eating  olestra- 
containing  foods  will  change  their 
vitamin  status.  After  reading  the 
nutrient  statements,  some  participants 
inappropriately  concluded  that  olestra 
is  not  safe  based  on  presumed  vitamin 
effects.  The  petitioner  stated  that  the 
qualitative  research  indicated  that  when 
participants  understood  that  there  are 
no  net  consequences  on  vitamins  A,  D, 
E,  and  K,  the  participants  questioned 
the  need  for  any  statement  or  were 
suspicious  of  the  statement.  The 
petitioner  stated  that  this  study  shows 
that  consumers  find  the  concept  of 
nutritional  effects  and  compensatory 
addition  difficult  to  comprehend 
without  extensive  amounts  of 
information.  The  petitioner  concluded 
from  the  results  of  the  quantitative 
studies  that  a  simple  label  statement 
indicating  that  the  vitamins  in  the 
ingredient  statement  do  not  provide  a 
nutritionally  significant  source  best 
communicates  to  consimiers  the  fact 
that  there  would  be  no  effect  on  their 
status  of  vitamins  A,  D,  E,  and  K. 

Also,  the  petitioner  concluded  that 
the  term,  "other  nutrients,"  appears  to 
provide  no  meaningful  information  to 
consumers.  The  petitioner  reported  that 
a  majority  of  participants  concluded 
that  there  were  no  effects  on  other 
nutrients  regardless  of  whether  the  label 
statement  cited  effects  on  "other 
nutrients."  For  those  participants  who 
did  notice  the  message,  they  incorrectly 
concluded  that  a  variety  of  nutrients, 
some  known  not  to  be  affected  by 
olestra  (for  example,  vitamins  C  and  B) 
were,  in  fact,  being  affected. 

The  petitioner  stated  that  results  from 
the  focus  group  study  on  the  GI  portion 
of  the  label  statement  showed  that  the 
currently  required  label  statement  may 
cause  consumers  to  incorrectly  attribute 
GI  symptoms  to  the  consiunption  of 
olestra,  including  GI  symptoms  that 
olestra  does  not  cause  and  GI  symptoms 
that  are  not  listed  on  the  label 
statement.  The  petitioner  said  that  the 
research  supports  the  conclusion  that 
the  label  statement  may  cause 
consumers  to  wrongly  attribute 
symptoms  because  participants 
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olestra  were  safe.  Frito-Lay  said  that  in 
response  to  all  the  tested  label 
statements,  including  the  required 
statement,  most  respondents  were 
uncertain  as  to  the  safety  of  olestra  (66 
to  71  percent),  or  thought  it  unsafe  (14 
to  19  percent).  Because  none  of  the  label 
statements  Frito-Lay  tested  eliminated 
consumer  misconception  about  safety 
(including  a  label  statement  declaring 
that  olestra  has  been  found  safe  for 
consumption  by  the  FDA),  Frito-Lay 
concluded  that  there  should  be  no 
special  label  statement.  Additionally, 
Frito-Lay  fcmnd  that  63  to  65  percent  of 
respondents  believed  that  some  people 
would  experience  GI  discomfort.  About 
half  of  these  respondents  said  that  they 
would  delay  going  to  a  doctor  if  they  ate 
a  product  containing  olestra  and  then 
experienced  GI  discomfort  for  which 
they  would  normally  seek  medical 
attention.  Additionally,  a  majority  of  the 
respondents  (68  to  71  percent)  believed 
that  olestra  would  decrease  the  level  of 
vitamins  A,  D.  E,  and  K  in  their  bodies, 
and  a  majority  believed  that  other 
nutrients  are  affected  by  olestra. 

FDA  reviewed  the  consumer 
perception  studies  submitted  in  1996  by 
F&G  and  Frito-Lay  (Ref.  32).  FDA  noted 
that  the  studies  were  an  attempt  to 
evaluate  what  the  olestra  label  statement 
communicated  to  consumers  regarding 
several  issues.  These  issues  include  the 
following  subjects:  (1)  The  safety  of 
olestra;  (2)  whether  the  portion  of  the 
label  statement  about  GI  effects 
communicates  reasonable  expectations 
about  the  severity,  frequency  and 
duration  of  potential  symptoms,  and 
whether  alternate  wording  or 
presentations  communicate  more 
effectively;  and  (3)  whether  the  portion 
of  the  label  statement  about  the 
potential  nutrient  absorption  effects  of 
olestra  effectively  communicates  the 
reason  for  the  addition  of  vitamins  A,  D, 
E,  and  K,  as  well  as  the  scope  and 
potential  severity  of  the  consequences  of 
eating  olestra,  and  whether  alternate 
wording  or  presentations  communicate 
more  effectively. 

FDA  found  the  mall  intercept  studies 
to  be  adequate  in  methodology  and 
sample  size  to  differentiate  between  the 
communication  effectiveness  of  the 
statements  tested,  including  such 
changes  as  alternate  wordings,  or 
separation  of  portions  of  the  label 
statement.  For  example,  in  part  of  Frito- 
Lay 's  quantitative  study,  participants 
were  asked  about  the  safety  of  olestra 
before,  as  well  as  after,  viewing  the  test 
label  statement.  This  use  of  a  question 
before  viewing  the  label  statement 
serves  to  measure  the  impact  of  the  label 
statement  on  participants'  opinions  or 
whether  that  opinion  was  established 


prior  to  viewing  the  label  statement. 
However,  the  studies  were  limited  to 
some  extent  by  the  choice  and  wording 
of  questions.  For  example,  P&G's 
quantitative  study  did  not  include,  as  a 
control,  a  "no  information"  statement, 
so  the  communication  value  of  simply 
having  a  statement  on  the  product 
package  caimot  be  evaluated. 

Regarding  the  safety  of  olestra,  FDA 
found  that  the  results  of  the  consumer 
perception  studies  conducted  by  the 
petitioner  and  by  Frito-Lay  show  that 
the  label  statement  is  misunderstood  by 
respondents  and  thought  to  be  a 
warning  about  possible  health 
consequences  of  olestra  consumption. 
FDA  notes  that  Frito-Lay's  data 
demonstrate  that  there  was  an  increase 
in  the  level  of  concern  about  the  safety 
of  olestra  after  participants  read  a  label 
statement.  Specific  wordings  or 
presentations  contributed  little  to  the 
level  of  expressed  concern.  Only  when 
a  label  statement  included  wording  that 
FDA  has  found  olestra  to  be  safe  for 
consumption  was  some  of  the  concern 
alleviated.  FDA  also  noted  that  when 
participants  were  given  the  opportimity 
to  respond  to  the  question  of  whether 
olestra  is  safe  by  opting  for  "uncertain," 
a  majority  chose  this  response  to  every 
label  statement  examined.  When 
response  options  were  limited  to  yes  or 
no,  the  majority  chose  "no"  (i.e.,  not 
safe). 

Regarding  GI  symptoms,  FDA 
concluded  that  there  was  no  indication 
from  these  studies  that  consumer 
expectations  about  the  severity, 
frequency,  or  duration  of  GI  symptoms 
was  influenced  by  specific  wording  or 
qualifications  on  effects  or  by  whether 
there  were  any  directions  about  when  to  ' 
contact  a  physician.  There  also  was  no 
indication  from  these  studies  that 
consumers'  expectations  about  the  GI 
symptoms  were  influenced  by  whether 
the  nutrient  portion  of  the  label 
statement  was  present.  Participants 
tended  to  use  the  same  words  used  in 
the  label  statement  to  describe  potential 
symptoms  (i.e.,  loose  stools,  abdominal 
cramping),  but  alternate  words  to 
describe  certain  GI  effects  (loose  stools, 
more  frequent  bowel  movements, 
diarrhea)  were  all  understood  to  mean 
the  same  thing.  When  asked  what 
proportion  of  the  population  might 
experience  symptoms,  modifiers  had 
little  effect  on  respondents'  answers. 
Regarding  the  nutrient  absorption 
portion  of  the  label  statement,  FDA 
found  that  the  results  of  the  1996 
consumer  perception  studies  show  that 
the  current  label  statement  is  not 
effective  in  explaining  the  rationale  for 
and  quantitative  consequences  of 
adding  the  four  fat-soluble  vitamins  to 
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olestra-containing  foods.  Respondents' 
knowledge  about  olestra's  ability  to 
interfere  with  the  absorption  of  fat- 
soluble  components  of  the  diet  was  not 
tested  directly,  so  it  is  not  possible  to 
assess  the  role  that  prior  knowledge  has 
in  respondents'  interpretation  of  the 
label  statement. 

,  The  studies  demonstrate  that 
consumers  do  not  understand  that  the 
addition  of  the  vitamins  was  intended  to 
produce  no  net  effect  in  the  body.  The 
studies  also  show  that  respondents 
tended  to  believe  that  the  statement 
about  the  inhibition  of  absorption 
applied  to  many  other  nutrients, 
including  those  on  which  olestra  has  no 
effect. 

Without  the  absorption  statement, 
somewhat  fewer  respondents  believed 
-that  vitamin  A,  D,  E,  and  K  levels  would 
be  changed  by  consuming  olestra,  but 
fewer  respondents  were  also  aware  that 
olestra  reduced  the  absorption  of  these 
vitamins.  Even  without  an  absorption 
statement,  substantial  fractions  of 
respondents  believed  that  consuming 
olestra-containing  foods  would  change 
both  fat-soluble  and  fat-insoluble 
vitamin  levels,  presumably  because  of 
prior  beliefs  about  olestra.  Variations  on 
the  wording  of  the  portion  of  the  label 
statement  regarding  vitamin  absorption 
and  addition  made  consumers  more 
aware  of  the  vitamin  absorption  effect  of 
olestra,  but  none  remedied  the 
miscommunication. 

FDA  concludes,  based  on  this  work, 
that  neither  the  current  label  statement 
nor  the  alternative  label  statements 
tested  on  product  packaging  clearly 
communicate  to  consumers  the  effect  of 
olestra  on  vitamin  absorption.  Without 
more  detailed  information  or  familiarity 
with  olestra,  consumers  drew 
inappropriate  inferences  about  the 
scope  and  magnitude  of  the  additive's 
effect  on  vitamin  absorption. 

2.  1999  Consumer  Studies 

In  1998  and  1999,  the  petitioner 
conducted  quantitative  consumer 
research  using  a  detailed  questioimaire, 
and  submitted  the  study  to  the  agency 
on  April  22,  1999  (Docket  No.  OOF- 
0792).  The  petitioner's  stated  purpose 
for  this  study  was  to  obtain  quantitative 
data  on  consumer  perceptions  of  the 
required  label  statement.  Participants 
were  asked  to  respond  to  a  series  of 
questions  regarding  safety  and  GI  effects 
after  reading  the  required  label 
statement. 

The  petitioner  reported  that  61 
percent  of  participants  thought  that  the 
products  bearing  the  required  label 


statement  were  unsafe.*^  The  same 
percentage  believed  that  the  label 
statement  was  the  government's  way  of 
telling  them  that  the  product  was 
utisafe.  A  majority  viewed  the  label 
statement  as  a  warning,  and  not  as  an 
information  statement.  After  reading  the 
label  statement,  83  percent  of 
respondents  believed  that  they  could 
experience  symptoms  after  eating  a 
handful  of  chips,  and  approximately  a 
quarter  of  these  respondents  would 
attribute  extremely  serious  symptoms  to 
olestra  (severe  diarrhea  lasting  several 
days,  bloody  stools,  or  vomiting  lasting 
up  to  several  days).  The  petitioner  noted 
that  extensive  clinical  data  on  olestra 
show  that  the  additive  does  not  cause 
such  symptoms.  The  petitioner 
concluded  from  the  results  of  this  study 
that  the  label  statement  is  misleading 
and  conveys  messages  to  consumers  that 
are  not  consistent  with  the  total  body  of 
clinical  data  on  olestra  or  with  FDA's 
intention  in  requiring  the  label 
statement. 

P&G  also  sought  to  assess  consumer 
perceptions  about  the  current  and 
alternative  label  statements.  Twenty 
alternative  label  statements  were  tested 
and  rated  on  a  scale  of  1  to  9  for  the 
degree  of  safety  perceived  from  the  label 
statement  (1  is  "not  at  all  safe,"  9  is 
"very  safe").  For  the  GI  portion  of  the 
label  statement,  P&G  reported  that 
respondents'  perception  of  the  degree  of 
safety  of  olestra-containing  foods  after 
-  vievvdng  the  alternative  GI  statenjents 
ranged  from  3.8  to  6.8.  Alternative  GI 
statements  that  provided  a  familiar 
frame  of  reference  (comparison  to  beans, 
or  onions  for  example),  or  that  stated 
that  GI  symptoms  were  not  a  likely 
consequence,  resulted  in  a  greater 
perception  of  safety  than  those 
statements  that  provided  generalized  GI 
symptom  data  or  context  to  qualify  or 
describe  GI  symptoms.  In  this  study, 
P&G  found  that  the  statements  that 
elicited  the  lowest  perception  of  safety    . 
were  statements  that  specified  GI 
symptoms,  including  those  that  are  in 
the  current  label  statement.  For  the 
nutrient  portion  of  the  label  statement, 
P&G  reported  that  more  than  80  percent 
of  study  participants  who  read  an 
ingredient  declaration  statement  in 
which  the  vitamins  A,  D,  E,  and  K  Were 
marked  with  an  asterisk  and 
accompanied  with  an  explanatory 
phrase  ("not  a  nutritionally  significant 
source")  and  that  no  longer  had  the 
phrase  "other  nutrients,"  believed  that 
levels  of  vitamins  A,  D,  E,  and  K  and 


••2  By  comparison,  in  the  1996  survey  45  percent 
of  respondents,  afler  viewing  the  required  label 
statement,  considered  products  containing  olestra 
to  be  unsafe  (Ref.  33). 


other  nutrients  would  not  change  after 
eating  olestra-containing  foods. 

P&G  also  conducted  research  by  a 
national  tracking  survey  to  measure 
consumer  awareness  of  olestra  and  to 
determine  whether  consumers  had 
concerns  about  olestra's  potential  GI 
effects  (Docket  No.  OOF-0792).  Survey 
results  were  obtained  between  January 
1998  (just  prior  to  the  start  of  national 
marketing  of  olestra-containing  foods) 
and  May  1999.  P&G  reported  that  the 
results  of  the  tracking  survey  showed 
that  population  awareness  of  olestra- 
containing  foods  increased  substantially 
during  this  period  (from  38  percent  to 
well  over  70  percent).  The  study  also 
showed  that  respondents  who  were 
familiar  with  olestra-containing  foods 
were  quite  concerned  about  possible  GI 
effects.  The  percentage  of  "aware" 
consumers  who  were  at  least  somewhat 
concerned  about  GI  effects  averaged  74 
percent  at  the  beginning  of  the  tracking 
survey,  and  70  percent  after  national 
marketing  of  olestra-containing  food 
was  fully  imderway. 

Frito-Lay  also  conducted  new  studies 
on  consumer  perceptions  of  the  olestra 
label  statement  to  determine  whether 
that  statement  was  still  capable  of 
influencing  consimier  perception,  as  it 
did  in  1996  (FAP  0A4708,  exhibit  7  and 
August  13, 1999,  Docket  No.  OOF-0792). 
Because  the  1996  perception  study  was 
conducted  shortly  after  FDA's  approval 
of  olestra  but  before  availability  of 
olestra  in  any  product  on  the  market,  no 
participant  in  the  1996  study  had  eaten 
a  product  made  with  olestra.  Frito-Lay 
therefore  considers  that  the  1996  study 
showed  the  effect  of  the  label  statement 
on  a  "naive"  population.  Since  the  1996 
study,  Frito-Lay  points  to  nimierous 
significant  events  involving  olestra, 
including  the  nationwide  availability  of 
Frito-Lay  products  made  with  olestra, 
the  FAC  meeting  held  by  FDA  in  1998. 
and  many  national  and  local  news 
stories  about  olestra.  The  new  testing  of 
the  label  statement  was  conducted  with 
the  protocol  used  in  Frito-Lay's  1996 
studies. 

Frito-Lay  reported  that  in  its  1999 
study,  before  seeing  the  required  label 
statement,  64  percent  of  respondents 
were  uncertain  about  safety,  but  only  6 
percent  said  products  made  with  olestra 
were  unsafe.  After  viewing  the  label 
statement,  the  number  of  respondents 
who  thought  olestra  products  were 
unsafe  more  than  doubled.  No  one  who 
originally  thought  olestra  products  were 
imsafe  changed  their  opinion  after 
viewing  the  label  statement.  Frito-Lay 
presented  results  showing  that  only  24 
percent  of  study  participants  concluded 
that  products  made  with  olestra  do  not 
affect  the  levels  of  vitamins  in  the  body. 
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and  an  apprc  ximately  equal  distribution 
of  participan  s  concluded  that  olestra 
did  or  did  no  I  affect  the  absorption  of 
other  nutrien  ts. 

Frito-Lay  c  included  from  these 
studies  that  t  le  olestra  label  statement 
did  influence  consumer  perception, 
much  like  it  did  in  1996.  Frito-Lay  also 
concluded  th  Jt  consumers  still  did  not 
understand  i  e  various  parts  of  the  label 
statement  an(  vj^wed  it  incorrectly  as  a 
warning. 

FDA  review  red  the  consumer 
perception  st  idies  of  the  label  statement 
submitted  by  P&G  and  Frito-Lay  in  1999 
and  found  th(  im  to  be  similar  to  the 
1996  studies  n  methodology  and  types 
of  questions  i  sked  (Ref.  33).  This  set  of 
studies  conce  ntrated  on  the  GI  portion 
of  the  require  d  label  statement  and 
perceptions  o  f  safety  about  products 
made  with  ofistra.  As  with  the  1996 
studies,  the  s\  udies  were  limited  by 
choice  and  w  irding  of  questions  and 
did  not  include,  as  a  control,  a  "no 
information"  statement.  FDA  notes  that 
it  is  difficult,  without  careful  controls, 
to  distinguish  whether  a  label  statement 
miscommunicates  information,  is 
ignored,  or  is  ineffective.  Another 
important  limitation  to  this  study  is  the 
lack  of  measu  rement  of  initied  attitudes 
toward  olestri  i.  Testing  of  initial 
attitudes  and  ireconceptions  is  needed 
in  order  to  id<  ntify  the  direction  of  the 
label  statement's  effect  (i.e.,  whether  the 
consumer  is  n  lore  accurately  informed 
or  not  inform(d). 

FDA  concli  des  that  P&G's  tracking 
study  showed  that  consumers  became 
more  aware  o  olestra-containing  snack 
foods  as  prodi  icts  were  introduced 
nationally,  an  J  that  increasing 
awareness  wa ;  accompanied  by  concern 
about  possibh  GI  effects  caused  by  these 
products.  Hov  rever,  FDA  also  concludes 
that  the  tracki  ig  survey  does  not 
establish  the  lole  (if  any)  the  required 
label  statemer  t  plays  in  consumers' 
association  of  olestra-containing  foods 
and  GI  effects  It  carmot  be  determined 
from  this  stud  y  whether  the  rise  in 
product  awan  ness  and  association  with 
GI  effects  was  due  to  news  reports, 
advertisements,  promotions,  or  reading 
the  label  state  nent. 

FDA  concluded  that  the  1998  and 
1999  studies  reinforced  conclusions 
from  the  1996  studies  and  support 
several  new  c(  inclusions.  The  new 
conclusions  ir  elude  the  following 
scenarios:  (1)  Consumers  became  more 
concerned  abc  ut  the  safety  of  olestra- 
containing  pr(  ducts  between  1996  and 
1998,  prior  to  the  introduction  of 
olestra-containing  food  into  national 
distribution;  ( !)  consumers  familiar 
with  olestra-ci  uitaining  snack  food 
(Olean  brand  i  lame)  are  very  likely  to 


make  an  association  between  olestra  and 
possible  GI  effects;  and  (3)  consumers 
newly  introduced  to  olestra-containing 
products  by  the  introduction  of  Olean 
brand  products  into  local  stores  and  the 
accompanying  advertising  and 
promotion  are  just  as  likely  to  make  the 
association  between  olestra  and  GI 
effects  as  those  who  already  knew  about 
Olean  products. 

FDA  notes  that  the  1998  study  gave 
respondents  a  choice  of  "I  don't  know" 
about  safety.  Given  this  option.  45  to  49 
percent  of  participants  in  the  1 998  study 
chose  the  response  "I  don't  know" 
when  asked  about  safety,  and  only  10  to 
13  percent  of  participants  in  the  1998 
study  chose  the  response  "unsafe."  In 
contrast,  in  the  1996  survey,  when 
participants  did  not  have  an  option  to 
choose  "I  don't  know"  when  asked 
about  safety,  38  to  61  percent  of 
participants  chose  the  response 
"unsafe." 

G.  1998  FAC  Discussion  of  the  Label 
Statement 

The  FAC  discussed  the  required  label 
statement  on  the  last  day  of  the  3-day 
meeting  (June  17,  1998),  after  new  data 
and  information  concerning  possible  GI 
and  nutritional  effects  were  presented 
and  discussed.  The  FAC  was  to  consider 
whether,  in  light  of  the  new  data  and 
information  concerning  the 
consumption  of  olestra,  the  label  of 
olestra-containing  products  should  be 
changed  in  any  way.  The  FAC  was  also 
asked  to  consider  what  factual 
information,  if  any,  regarding  the 
consequences  of  consuming  olestra- 
containing  products  should  be  disclosed 
on  the  product  label.  FDA  began  the 
session  by  discussing  the  scope  of  the 
agency's  authority,  under  the  act, 
regarding  labeling.  The  sponsor  (P&G) 
made  presentations  to  the  FAC, 
followed  by  Frito-Lay,  and  CSPI.  The 
FAC  asked  questions  at  the  end  of  each 
presentation.  Following  this  portion  of 
the  meeting,  each  FAC  member  was 
polled  regarding  the  label  statement. 

Polling  the  individual  members  of  the 
FAC  about  whether  the  label  statement 
should  be  changed  revealed  a  wide 
variation  in  opinions  on  the  labeling 
issue.'"  A  majority  of  members, 
however,  did  agree  that  the  label 
statement  should  be  modified  in  some 
way  in  order  to  make  its  messages  more 
clear  to  the  consumer.  Several  members 
stated  that  some  labeling  information 
about  olestra  was  needed,  based  in  part 
on  their  view  that  olestra-containing 
foods  were  still  relatively  new  products 
and  that  consumers  were  not  entirely 
familiar  with  these  products.  Some 


members  of  the  FAC  suggested  there  be 
a  sunset  clause  on  the  label  statement 
because  after  consumers  became 
familiar  with  olestra,  there  would  no 
longer  be  a  need  for  a  label  statement. 

Members  made  various  suggestions 
for  different  wordings  of  the  label 
statement  to  clarify  to  consumers  the 
likelihood  that  olestra  would  cause  GI 
effects  and  the  nature  of  those  effects. 
Other  members  expressed  concern  that 
consumers  might  confuse  olestra's  effect 
with  more  serious  GI  symptoms.  Some 
members  of  the  FAC  concluded  that 
olestra's  GI  effects  did  not  warrant  a 
special  label  statement,  especially  , 

because  consumers  might  mistakenly 
attribute  more  serious  GI  symptoms  to 
the  olestra.  Other  members  thought  a 
label  statement  should  include 
information  to  tell  the  consumer  to  seek 
medical  attention  if  symptoms  persist. 
Several  members  said  they  believed  that 
the  current  data  did  not  support  keeping 
the  portion  of  the  label  statement  on 
abdominal  cramps. 

A  majority  of  the  members  of  the  FAC 
specifically  agreed  that  the  portion  of 
the  label  statement  regarding  "vitamins 
added"  should  be  removed  and  replaced 
with  an  asterisk  following  the  vitamins 
in  the  ingredient  listing  and  a  footnote 
indicating  that  the  added  vitamins  are 
not  a  nutritionally  significant  source  or 
not  nutritionally  available.  Both  P&G 
and  CSPI  agreed  that  this  approach  was 
an  acceptable  and  effective  way  to 
explain  that  the  presence  of  the 
vitamins  in  the  ingredient  listing  is  not 
meant  to  imply  that  these  foods  are  a 
source  of  these  vitamins.'*'' 

A  majority  of  members  of  the  FAC 
agreed  that  there  is  no  basis,  at  this 
time,  for  adding  back  any  carotenoid, 
and  that  the  role  carotenoids  play,  if 
any,  in  human  health  is  not  yef 
understood.  Members  did  say  that  the 
sponsor  and  the  agency  should  be  aware 
of  the  evolving  understanding  of  the 
health  effects  of  carotenoids.  and 
consider  that  information  and  its 
bearing  on  the  use  of  olestra.  Some 
members  expressed  reservations  about 
not  having  any  statement  on  the  label 
about  olestra's  potential  to  interfere 
with  the  absorption  of  fat-soluble 
nutrients  such  as  carotenoids.  and 
suggested  that  the  statement  about 
"other  nutrients."  might  be  clarified  by 
changing  the  phrase  to  "nutrients  found 
in  fruits  and  vegetables." 

IV.  FDA's  Conclusions 

A.  The  Applicable  Legal  Standard 

Under  section  409(c)(3)  of  the  act,  a 
food  additive  shall  not  be  approved  if 


^Transcript,  vol.  3,  pp.  101-174. 


*  Transcript,  vol.  3,  pp.  92-93. 
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such  approval  would  resiUt  in  the 
misbranding  of  a  food  containing  the 
food  additive.  Misbranding  includes 
labeling  that  is  misleading  because  it 
fails  to  reveal  facts  material  with  respect 
to  consequences  resulting  from  use  of 
the  additive  imder  "customary  or  usual" 
conditions  (sections  201(n)  and 
403(a)(1)  of  the  act).  Thus,  the  data  and 
information  of  principal  relevance  to 
evaluating  whether  olestra  must  bear  a 
label  that  discloses,  for  example,  the 
possible  GI  effects  of  olestra,  are  those 
that  evaluate  the  additive's  effects  when 
eaten  at  levels,  and  in  patterns  of 
consumption,  that  are  customary  or 
usual.''^  As  the  preceding  discussion 
reflects,  FDA  has  considered  all  of  the 
evidence  in  the  record  and  has 
considered  the  preapproval  studies  in 
light  of  the  postapproval  investigations 
reflecting  customary  or  usual  patterns  of 
consumption. 

FDA  does  not  ordinarily  require 
special  labeling  on  a  food  that  may  have 
consequences  of  consvimption  (such  as 
GI  effects)  when  the  available 
information  shows  that  consumers  are 
aware  that  such  food  cause  the  effects. 
Psyllium  husk  is  an  example  of  an 
ingredient  that  may  cause  GI  effects. 
Consumers  are  aware  of  these  potential 
effects  because  jjsy Ilium  husk  has  been 
used  as  a  laxative.  However,  FDA's 
health  claim  regulation  for  psyllium 
husk  does  not  require  a  label  disclosing 
these  effects  (§  101. 81).  In  those 
situations  in  which  consumers 
understand  the  possible  consequences 
of  consuming  a  particular  food, 
information  describing  those 
consequences  is  not  new  information  for 
consumers  and  thus,  such  disclosure 
would  not  be  niaterial  within  the 
meaning  of  section  201  (n)  of  the  act. 
Thus,  information  about  consumer 
knowledge  of  olestra  and  its  potential  to 
cause  effects  (such  as  GI  effects)  is 
relevant  to  determining  whether 
labeling  is  required  to  prevent 
misbranding  of  olestra-containing  food. 


<*  This  would  be  in  contrast  to  the  preapproval 
studies  which  were  designed  to  assess  safety. 

In  addition,  it  is  critical  to  recognize  that  the 
issue  presented  by  this  petition  is  not  whether 
olestra  is  safe  for  use  in  savory  snacks:  that  issue 
was  addressed  in  the  1996  final  rule.  Instead,  the 
question  before  the  agency  is  what  labeling,  if  any, 
must  be  required  for  foods  containing  olestra  to 
ensure  that  they  are  not  misbranded  (section 
403(a)(1)  of  the  act).  Accordingly,  the  act's 
"reasonable  certainty  of  no  harro"  safety  standard 
in  §  170.3{i)  (21  CFR  170.3(i)).  does  not  apply  here. 


B.  FDA's  Conclusions  Regarding 
Gastrointestinal  Effects 

1.  Basis  of  the  1996  Final  Rule— GI 
Effects 

a.  Abdominal  cramping.  In  1996,  the 
agency  concluded  that  olestra  had  the 
potential  to  cause  abdominal  cramping. 
FDA's  conclusion  was  based  primarily 
on  two  8-week  studies  designed  to 
assess  olestra's  safety  in  terms  of  its 
potential  nutritional  effects.  These  8- 
week  studies  maximized  participants' 
exposure  to  olestra  in  order  to  maximize 
the  additive's  possible  nutritional 
effects.  Although  FDA  estimated  an 
intake  of  20  g/d  for  the  "high"  acute 
consumer  of  olestra  (every  day  for  12 
weeks)  (61  FR  3118  at  3124).  the  highest 
dose  used  in  these  studies  (32  g/d)  well 
exceeded  this  estimate.  In  addition,  in 
these  preapproval  studies,  olestra  was 
incorporated  into  savory  snacks  as  well 
as  a  variety  of  foods  for  which  it  is  not 
approved  for  use.  and  these  foods  were 
eaten  at  every  meal  for  56  consecutive 

.  days.  Finally,  diets  in  these  studies 
contained  all  the  ambient  levels  of  fat 
with  no  adjustment  for  the  olestra  added 
to  the  diet.  As  ^uch.  the  8-week  studies 
were  not  designed  to  address  the  effects 
of  customary  consumption  of  olestra- 
containing  snack  foods.  Based  on  the 
information  available  in  1996,  the 
agency  found  that  there  were  no  safety 
concerns  with  the  use  of  olestra  in 
savory  snacks. 

Although  FDA  determined  in  1996 
that  the  8-week  studies  did  not  reflect 
conditions  of  use  that  are  usual  or 
customary  for  the  consumption  of 
savory  snacks,  there  were  no  other  data 
or  information  available  reflecting  the 
usual  or  customary  use  of  olestra- 
containing  snack  foods.  Thus.  FDA 
concluded  that  it  would  be  prudent  to 
rely  on  the  available  data  that  indicated 
that  under  some  circumstances  olestra 
had  the  potential  to  cause  abdominal 
cramps.  Because  snack  foods  containing 
olestra  were  new.  the  agency  further 
concluded  that  consumers  would  not 
know  to  associate  abdominal  cramps 
with  these  foods.  Accordingly,  FDA 
required  that  products  containing 
olestra  bear  a  label  statement  indicating 
that  olestra  may  cause  abdominal 
cramps.  The  agency  imposed  the 
requirement  for  this  label  statement 
because  it  concluded  that  consumers 
were  not  familiar  with  the  newly 
approved  food  additive,  olestra,  and  a 
label  statement  would  allow  consumers 
to  associate  GI  symptoms  they  might 
experience  with  olestra  and  preclude 
unnecessary  concern  about  such  effects 
(61  FR  3118  at  3161). 

b.  Loose  stools.  In  1996,  the  agency 
also  concluded  that  olestra  had  the 


potential  to  cause  the  GI  effect  "loose 
stools."  ■♦''  The  studies  on  which  this 
conclusion  was  based  are  the  same 
studies  discussed  above  on  abdominal 
cramps,  i.e.,  the  two  8-week  studies. 
These  studies  were  designed  to  ffleasiu* 
the  potential  nutritional  effects  from 
consumption  of  olestra-containing 
foods,  and  were  not  designed  to  address 
potential  GI  effects  from  usual  or 
customary  consumption  of  olestra- 
containing  savory  snacks.  Nevertheless, 
in  the  absence  of  more  specific  data. 
FDA  relied  on  the  data  from  the  8-week 
studies,  which  the  agency  concluded 
showed  that  at  high  doses,  olestra 
increased  the  potential  for  loose  stools. 
Accordingly,  FDA  required  a  label 
statement  about  the  potential  of  olestra 
consumption  to  cause  loose  stools  (61 
FR  3118  at  3153).  FDA  believed  that 
information  on  the  label  would  enable 
consumers  to  associate  olestra  with  any 
GI  effects  and  preclude  any  unnecessary 
concerns  about  the  origin  of  such 
effects.  FDA  evaluated  the  data  available 
in  1996  and  concluded  that  a  label 
statement  telling  consumers  that  olestra 
may  cause  loose  stools  was  necessary  so 
that  olestra-containing  food  products 
would  not  be  misbranded  within  the 
meaning  of  section  201  (n)  of  the  act.  In 
addition.  FDA  required  the  label 
statement  about  loose  stools  because  at 
the  time  of  the  final  rule,  consumers 
were  familiar  neither  with  olestra  itself, 
nor  its  potential  to  cause  GI  symptoms 
such  as  loose  stools. 

2.  Data  in  the  Current  Petition — GI 
Effects 

Three  issues  are  relevant  to 
determining  whether  the  required 
statement  concerning  olestra's  potential 
to  cause  loose  stools  and  abdominal 
cramping  should  be  modifled:  The 
additional  data  on  olestra's  association 
with  these  effects  under  customary  or 
usual  conditions  of  use;  research 
concerning  consumer  understanding  of 
this  portion  of  the  required  lal)el 
statement;  and  the  evidence  regarding 
the  status  of  consumer  knowledge  of 
olestra  and  its  potential  to  cause  such 
effects.*'' 


***  As  noted  previously.  FDA  concluded  in  1996 
that  these  effects  are  not  adverse  health  effects. 

■*'  The  agency  also  reviewed  data  ftriin  the 
petitioner's  Stool  Composition  Study,  which 
address  the  safety  of  olestra  (i.e.,  do  the  loose  stools 
that  olestra  may  cause  constitute  diarrhea  that 
would  be  harmful  from  a  health  risk  standpoint?). 
As  noted,  in  1996.  FDA  concluded  that  olestra  was 
safe  for  use  in  savory  snacks,  specifically 
determining  that  loose  stools  caused  by 
consumption  of  the  additive  were  not  "harm" 
within  the  meaning  of  the  applicable  safety 
standard  (section  409(c)  of  the  act:  §  170. 3(i)).  The 
results  of  the  Stool  Composition  Study  confirm  that 

Continued 
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a.  Abdomii  \al  cramping.  In  1996, 
when  FDA  re  quired  the  label  of  foods 
containing  ol  estra  to  list  the  GI 
symptom  '"at  dominal  cramping,"  it  did 
so  on  the  has  s  of  data  generated  under 
conditions  th  at  were  not  customary  or 
usual  for  sav(  iiy*  snack  use  (see  section 
201  (n)  of  the  act).  Since  then,  FDA  has 
received  and  reviewed  new  data  and 
information  c  esigned  to  evaluate 
olestra's  effects  under  the  customary  or 
usual  conditi  ms  of  use  for  savory 
snacks.  Thes<  new  data  provide  no 
evidence  of  a  i  increased  frequency  of 
abdominal  cr  imps  due  to  the  ingestion 
of  olestra  in  savory  snacks.  This  lack  of 
association  is  consistently  found  in 
several  well  c  esigned,  double-blind, 
placebo-conti  oiled  studies. 

Specificall] .  the  Home  Consumption 
Study  was  CO  iducted  under 
circumstance  i  that  more  closely  reflect 
the  usual  and  customary  conditions  of 
use  for  savor)  snacks.  As  noted,  in  this 
study,  there  vas  no  evidence  of  an 
increase  in  re  sorted  abdominal 
cramping  am(  mg  subjects  who  ate 
olestra-contai  ling  foods  compared  to 
those  who  ate  triglyceride-containing 
foods.  Importi  intly,  the  Home 
Consumption  Study  had  sufficient 
power  to  dete  ;t  differences  in  the 
frequency  of  i  eported  GI  effects  between 
the  olestra  an^  1  the  triglyceride 
consuming  gr  )ups,  but  such  an  effect 
was  not  founc  for  abdominal  cramping. 
Likewise,  resi  Its  from  the  Acute 
Consumption  Study  showed  no 
difference  in  I  he  rate  or  severity  of 
abdominal  cr<  mps  for  the  group 
consuming  ol  jstra  compared  to  the 
group  consun  ing  triglyceride.  Although 
CSPI  has  raised  questions  about  the 
power  of  the  i  icute  Consumption  Study, 
the  agency  be  ieves  that  the  results  of 
that  study  provide  meaningful 
information  tl  at  corroborates  the 
findings  of  th(  more  powerful  Home 
Consumption  Study.  In  addition,  these 
results  are  cor  £rmed  by  the  Rechallenge 
Study.  That  in  vestigation  used  a 
population  of  consumers  who  had 
previously  reported  a  GI  effect  that  they 
associated  wit  h  eating  an  olestra- 
containing  sni  ick;  in  their  initial 
symptom  epispde,  the  majority  claimed 
to  have  experitenced  abdominal  cramps. 
As  noted  previously,  in  the  Rechallenge 
Study,  there  wras  no  difference  in  the 
frequency  of  reports  of  abdominal 
cramps  after  eftting  olestra-containing 
chips  when  compared  to  triglyceride- 
containing  ch:  ps.  Finally,  the  results  of 
the  Stool  Com  sosition  Study  are 
consistent  wit  i  outcomes  of  the 
foregoing  thres  studies.  In  this  study. 


ol'  >tra  does  not  c 
bulk  and  softens 


jse  diarrhea  but  simply  adds 
e  stool. 


although  there  was  an  increase  in  the 
percentage  of  symptom  days  for 
abdominal  cramping,  with  increasing 
olestra  dose,  the  difference  was  not 
significant.  Accordingly,  FDA  concludes 
that  consumers  of  olestra  are  no  more 
likely  to  report  abdominal  cramping 
than  are  consumers  of  triglyceride  chips 
under  normal  use  conditions.*^ 

FDA  has  also  evaluated  information 
about  whether  the  current  olestra  label 
statement  communicates  effectively  to 
consumers  (see  section  III.F  of  this 
document).  In  general,  evidence  from 
consumer  perception  studies  shows  that 
after  reading  the  required  label 
statement,  a  majority  of  consumer 
participants  did  not  correctly 
understand  the  nature,  severity,  or 
frequency  of  possible  GI  effects  as  a 
resiilt  of  consumption  of  an  olestra- 
containing  snack.  Although  FDA's 
purpose  in  requiring  the  label  was  to 
provide  information  to  consumers,  most 
of  those  surveyed  viewed  the  label 
statement  as  a  warning  and  thus  drew 
inaccurate  conclusions  about  olestra's 
safety.  Accordingly,  FDA  concludes  that 
the  required  label  statement  is  not  an 
effective  means  of  communicating 
accurate  information  to  olestra 
consiuners. 

The  new  data  and  information  that 
the  agency  has  received  since  the  1996 
final  rule  provide  no  evidence  of  an 
increased  frequency  of  abdominal 
cramps  when  olestra-containing  foods 
are  consumed  under  the  customary  or 
usual  conditions  of  use  for  savory 
snacks  [see  section  201(n)  of  the  act).  As 
discussed  previously,  this  lack  of 
association  is  consistently  found  in 
several  well  designed,  double-blind, 
placebo-controlled  studies.  Accordingly, 
FDA  finds  that  there  is  no  scientific 
basis  to  support  a  statement  on  the  label 
of  foods  containing  olestra  that  olestra 
consimiption  may  cause  "abdominal 
cramping." 

b.  Loose  stools.  As  noted,  prior  to  the 
approval  of  the  use  of  olestra  for  savory 
snacks  and  their  subsequent  marketing, 
consumers  had  little  knowledge  of,  and 
no  experience  with,  olestra.  Since  the 
1996  decision,  the  agency  has  received 
additional  data  about  olestra  and  the 
nature  and  frequency  of  loose  stools; 
these  new  data  better  reflect  the 
conditions  of  use  that  are  customary  or 
usual  for  savory  snacks.  FDA  has  found 
that  olestra  may  increase  the  frequency 


**FDA  reviewed  a  number  of  reports  from  passive 
surveillance  of  olestra  consumers.  As  noted  in  the 
previous  discussion,  passive  surveillance  cannot 
establish  cause  and  effect,  although  such 
information  may  be  useful  in  supporting  hypothesis 
generation.  FDA  has  not  relied  upon  information 
from  the  passive  surveillance  in  reaching  its 
conclusions  about  the  current  label  statement. 


of  loose  stools  and  bowel  movements 
but  that  the  magnitude  of  the  increase 
is  minor  and  the  severity  and  impact  of 
these  effects  on  daily  activity  are  not 
different  from  other  foods  that  may 
cause  an  effect  such  as  loose  stools.  In 
addition,  the  record  before  the  agency 
shows  that  consumers  are  now  familiar 
with  olestra's  potential  to  cause  loose 
stools. 

In  particular,  the  Home  Consumption 
Study  found  that  consumers  of  olestra- 
containing  chips  experienced  a  small 
but  measurable  increase  in  more 
frequent  bowel  movements  and  loose 
stools  compared  to  those  who  ate 
triglyceride-containing  chips.  Because 
of  the  number  of  subjects  enrolled 
(3,181),  and  the  length  of  time  for  the 
study  (42  days),  the  study  was  able  to 
detect  small  differences  in  the  frequency 
of  symptoms.  Importantly,  the  absolute 
incidence  of  these  reports  was  low, 
especially  relative  to  the  background 
rate  of  reported  symptoms.  Analysis  of 
the  reported  incidence  of  severity  did 
not  show  any  difference  between  the 
olestra  and  triglyceride  groups.  The 
study  showed  no  increase  in  the  use  of 
medications  or  physician  visits 
associated  with  olestra  consumption. 
FDA's  analysis  of  the  study  showed  that 
consumers  who  reported  a  GI  event 
moderated  their  consumption  of  chips. 
Assessments  by  participants  of  a 
symptom's  effect  on  the  ability  to  carry 
out  normal  activities  showed  little  if  any 
impact  on  the  daily  life  of  subjects. 
There  was  no  increase  in  the 
percentages  of  reported  severe 
impairment  in  performing  daily 
activities  in  the  olestra  group  compared 
to  the  confrol  group.  There  was  no 
evidence  that  these  effects  (loose  stools, 
more  frequent  bowel  movements)  were 
more  severe  or  had  any  dffferent  impact 
on  consumers'  daily  activities  than 
those  associated  with  similar  foods 
made  with  fat. 

Results  from  the  Acute  Consumption 
Study  and  the  Rechallenge  Study  are 
consistent  with  the  results  from  the 
Home  Consumption  Study.  Specifically, 
the  Rechallenge  Study  showed  that 
under  the  conditions  of  the  study,  the 
incidence  of  reports  of  diarrhea  or  loose 
stools  after  exposure  to  olestra  or  to 
triglyceride  chips  did  not  differ.  The 
incidence  of  diarrhea  was  6  percent  for 
the  olestra  group,  8  percent  for  the 
triglyceride  group;  the  incidence  of 
reports  of  loose  stools  was  5  percent  for 
the  olestra  group,  7  percent  for  the 
triglyceride  group.  Subjects  who  had 
previously  reported  a  GI  effect 
(including  loose  stools  and  abdominal 
cramps)  after  consimiing  olestra  were  no 
more  likely  to  report  GI  symptoms  after 
eating  olestra  chips  than  those  eating 
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triglyceride  chips.  Similarly,  the  Acute 
Consiunption  Study  showed  no 
difference  in  the  fr^uency,  natiue,  or 
severity  of  GI  complaints  (including 
loose  stools)  between  the  placebo 
(triglyceride)  and  olestra  groups  after  a 
single,  ad  libitiun  eating  occasion. 

At  the  time  olestra  was  initially 
approved  and  first  marketed,  consumers 
had  limited  awareness  of  olestra  and  its 
potential  to  cause  GI  effects.  In  confrast, 
evidence  gathered  in  the  postapproval 
consumer  perception  studies  and  the 
tracking  survey  show  that  there  is 
currently  a  high  degree  of  awareness 
among  the  public  about  olestra, 
including  a  high  degree  of  awareness  of 
olestra's  potential  to  cause  GI  effects. 
Results  from  a  postapproval  tracking 
survey  show  that  consumers  became 
more  aware  of  olestra  as  products  were 
introduced  nationally. 

FDA  does  not  have  evidence  to  draw 
conclusions  about  the  role  played  by  the 
label  statement  in  creating  consumer 
awareness  about  olestra's  potential  to 
cause  GI  symptoms.  However,  as  with 
other  products  that  may  cause  GI  effects 
but  are  not  so  labeled,  awareness  of  the 
potential  to  cause  GI  effects  is 
maintained  in  the  population  based  on 
common  knowledge  and  consumer 
experience.  Consumers  are  accustomed 
to  regulating  their  diets  based  on  this 
knowledge  and  experience.  FDA  has  no 
reason  to  conclude  that  the  case  for 
olestra-containing  foods  would  be 
different. 

As  previously  noted,  FDA  has 
evaluated  consumer  perception  studies 
conducted  with  the  olestra  label 
statement  and  has  concluded  that  while 
FDA's  purpose  in  requiring  the  label 
was  to  provide  information  to 
consumers,  a  significant  number  of 
consumers  perceive  the  label  statement 
as  a  warning  about  possible  health 
consequences  of  olestra  consumption 
and  consider  olestra-containing  foods  to 
be  unsafe.''^  This  is  contrary  to  FDA's 
determination  that  olestra  is  safe  for  use 
in  savory  snacks.  Thus,  the  agency 
believes  that  the  current  label  does  not 
accurately  communicate  information  to 
consiuners  about  olestra's  potential  to 
cause  loose  stools. 

Since  the  1996  final  rule,  additional 
data  about  olestra  and  the  nature  and 
frequency  of  loose  stools  have  become 
available.  This  information  does  not 
supersede  the  previous  information,  but 
rather,  extends  FDA's  understanding  of 
olestra  imder  customary  conditions  of 
use  and  its  potential  to  cause  loose 


'■»  In  fact,  these  studies  show  that  many 
consumers  attribute  certain  serious  GI  effects  to 
olestra,  even  though  there  is  no  evidence  of  olestra's 
potential  to  cause  such  effects. 


Stools.  FDA  has  foimd  that  olestra  may 
increase  the  frequency  of  loose  stools 
but  the  frequency  of  the  increase  is 
minor.  FDA  also  has  found  that  the 
severity  and  impact  of  this  effect  on 
daily  activity  are  not  different  from 
other  foods  that  may  cause  an  effect 
such  as  loose  stools. 

In  addition,  the  administrative  record 
before  the  agency  shows  that  consimiers 
are  now  familiar  with  olestra's  potential 
to  cause  loose  stools.  FDA  believes  that 
because  there  is  currently  an  awareness 
among  consiuners  about  possible  GI 
effects  of  olestra,  and  because  the 
potential  effects  from  customary  or 
usual  consumption  of  olestra-containing 
snacks  are  relatively  insignificant,  a 
label  statement  concerning  loose  stools 
for  olesfra-containing  savory  snacks  is 
no  longer  needed  to  ensure  that  the 
product  is  not  misbranded  (sections 
201{n)  and  403(a)(1)  of  the  act). 

C.  FDA 's  Conclusions  Regarding 
Nutritional  Effects 

1.  Basis  of  the  1996  Final  Rule- 
Nutritional  Effects 

At  the  time  of  the  1996  final  rule. 
FDA  found  that  because  olestra  is  a  fat- 
like material  that  is  not  digested  or 
absorbed,  it  may  interfere  with  the 
absorption  of  fat-soluble  components  of 
the  diet,  including  the  fat-soluble 
vitamins  A,  D,  E,  and  K.  The  agency  had 
evaluated  studies  performed  in  humans 
and  animals  (61  FR  3118  at  3132-3252), 
and  considered  the  available 
information  concerning  nutritional 
requirements  for  various  fat-soluble 
components  of  the  diet.  FDA  concluded 
that  the  addition  of  vitamins  A,  D,  E, 
and  K  (§  172.867(d)),  to  foods  containing 
olestra  would  compensate  for  any 
inhibition  of  absorption  of  fat-soJuble 
nutrients  by  olestra.  The  amount  of 
vitamins  added  was  intended  to  have  no 
net  effect  (neither  increase  nor  decrease) 
on  vitamin  status  of  olestra  consumers. 
The  agency  required  that  the  level  of 
added  vitamins  be  adequate  to 
compensate  for  olestra's  effects  on 
absorption  even  if  the  olestra  and  fat- 
soluble  vitamin  are  present  in  the  gut 
simultaneously.  Additionally,  the 
agency  set  the  amount  of  vitamins  so 
that  if  there  is  no  fat-soluble  vitamin 
present  in  the  gut  with  olestra,  the  level 
of  added  vitamin  would  not  pose  any 
safety  concerns. 

The  added  vitamins  A,  D,  E,  and  K  are 
required  to  be  declared  in  the  ingredient 
hsting  (section  403(i)of  the  act).  In  1996, 
FDA  concluded  that  this  mandatory 
listing  of  vitamins  A,  D,  E,  and  K  could 
mislead  consumers  by  implying  that  the 
food  would  provide  significant  amounts 
of  these  vitamins  (61  FR  3118  at  3161). 


Thus,  FDA  required  a  label  statement  to 
explain  why  these  vitamins  were  added 
and  why  the  food  should  not  be 
considered  fortified,  so  that  olestra- 
containing  food  would  not  be 
misbranded  (sections  201  (n)  and 
403(a)(1)  of  the  act). 

FDA  required  that  the  label  include 
the  statement  "Olestra  inhibits  the 
absorption  of  some  vitamins  and  other 
nutrients.  Vitamins  A,  D,  E,  and  K  have 
been  added."  FDA  did  not  require  a 
specific  statement  about  carotenoids  or 
any  other  fat-soluble  components  of  the 
diet  because  such  a  statement  could 
have  falsely  implied  that  their  decreased 
absorption  was  known  to  be  of 
significance. 

2.  Data  in  the  Current  Petition — 
Nutritional  Effects 

Three  issues  are  relevant  to 
determining  whether  the  required 
statement  as  to  olestra's  effects  on 
nutrient  absorption  should  be  modified: 
The  additional  data  on  absorption  of  the 
added  vitamins  A,  D,  E,  and  K  obtained 
since  the  1996  final  rule;  the  current 
imderstanding  of  the  nutritional 
importance  of  carotenoids  and  olestra's 
effect  on  their  absorption;  and  the 
research  evaluating  consumer 
understanding  of  this  portion  of  the 
required  label  statement. 

As  to  the  added  vitamins  A,  D,  E,  and 
K,  early  data  fix)m  the  Active 
Surveillance  Study  confirm  that,  as  the 
agency  intended,  there  is  no  dietarily 
significant  net  loss  or  gain  of  vitamins 
A,  D,  E,  and  K  due  to  the  consumption 
of  olestra-containing  foods.*" 

The  early  data  from  the  Active 
Surveillance  Study  also  provide 
important  information  regarding  olestra 
and  carotenoids.  First,  these  data  show 
t|iat  consimiption  levels  of  olestra- 
containing  foods  are  below  FDA's 
original  estimates  and  further,  that  co- 
consumption  of  any  savory  snack  with 
a  carotenoid-containing  food  is 
relatively  rare.  Second,  although  there 
are  changes  in  serum  measures  of 
certain  carotenoids,  these  changes  are 
unlikely  to  be  the  result  of  consumption 
of  olestra-containing  foods  because  thn 
clinical  cohort  data  reflect  no 
association  between  the  amount  of 
olestra  consumed  and  the  changes  in 
serum  levels  of  carotenoids. 

As  noted,  FDA  has  considered  the 
recent  scientific  literatiffe  pertaining  to 
carotenoids  and  human  health  and 
concluded  that  the  decreased  risk  of 
cancer  is  associated  with  increased 


50  There  was  some  indication  from  the  Active 
Surveillance  Study  cross-sectional  data  of  a  small 
increase  in  vitamin  K  levels  in  the  highest  olestra 


consumer?. 
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identified.^' 
are  consisten 


Similarly,  thi 
with  the  resu 


consumption  of  fruit  and  vegetables 
generally  anq  that  at  the  present  time  no 
specific  role  hi  carotenoids  (other  than 
the  provitam  n  A  function)  has  been 
he  agency's  conclusions 
with  the  recent  NAS 
report  (Ref.  2^)  that  determined  that 
there  is  no  ba  sis  at  present  for  setting 
dietary  requii  ements  for  any  carotenoid. 
>  conclusion  is  consistent 
ts  of  recent  intervention 
studies,  whic  i  show  no  benefit  from 
treatment  with  carotenoids  over 
control.52-53 

FDA  ackno  /vledges  that  research  is 
continuing  ar  d  that  the  scientific 
community's  understanding  of  the  role 
of  carotenoidii  in  human  health  may 
evolve  as  nev  data  emerge.  The  agency 
will  review  n  sw  information  about  the 
role  of  carotei  loids  in  human  health 
relevant  to  ol(  (stra  use  in  savory  snacks, 
and  if  necessc  ry,  take  appropriate 
action.  At  thii  time,  however,  FDA 
concludes  tha  t  no  direct  evidence 
demonstrates  that  the  association 
between  the  c  ansumption  of  diets  high 
in  fruits  and  ^  egetables  and  a  decreased 
risk  of  cancer  is  due  to  any  single 
carotenoid  or  group  of  carotenoids. 
Accordingly,  -DA  has  determined  that 
there  continui  is  to  be  no  basis  to  require 
any  label  state  ment  about  olestra's 
effects  on  cart  tenoids  or  any  other  fat- 
soluble  nutrie  it. 

As  discusse  i  previously,  FDA  has 
also  evaluatec  information  about  the 
effectiveness  ( if  the  current  olestra  label 
statement  to  c  smmunicate  about 
olestra's  potei  tial  nutritional  effects  to 
consumers.  In  general,  the  evidence 
from  consume  r  perception  studies 
shows  that  aft  ;r  reading  the  required 
label  statemer  t,  a  majority  of  consumer 
participants  d  d  not  correctly 
understand  ol  jstra's  effect  on  the 

at-soluble  nutrients  or 
A,  D,  E,  and  K  would  be 
added  to  olest  'a-containing  foods. 
Accordingly,  i  T)A  concludes  that  the 

statement  is  not  an 
effective  mear  s  of  communicating  to 
olestra  consul  lers. 


absorption  of 
why  vitamins 


the 


Although 
statement  maj 
consumers, 
because  the 
vitamins  must 
ingredients  of 
(§  101.4(a)(1)) 
misled  and  be 


^-  This  is  true 
study,  which  sho\4ed 
carotenoid  was 

^'  Indeed,  in  at 
(smokers),  treatmeht 
associated  with  an 


currently  required  label 
be  misinterpreted  by 
FIJA  still  believes  that 
pi  Bsence  of  the  added 
be  disclosed  as 
olestra-containing  foods 
consumers  may  be 
ieve  that  such  snacks  are 


^'  The  FAC  reac  led  the  same  conclusion  in  Fune 
1998. 

w  th  1 


respect  to  the  NIH/NEI  AREDS 
no  specific  vitamin  or 
prilective  of  macular  degeneration, 
last  one  subpopulation 
with  carotenoids  was 
ncreased  risk. 


fortified  with  the  added  vitamins. 
Therefore,  in  order  for  olestra- 
containing  foods  not  to  be  misbranded, 
the  agency  has  determined  that  a 
statement  about  the  presence  of 
vitamins  A,  D,  E,  and  K  should  be 
required.  Accordingly,  this  final  rule 
requires  that  the  label  of  foods 
containing  olestra  use  an  asterisk 
following  each  of  the  added  vitamins  in 
the  ingredient  statement  which  would 
refer  to  a  statement,  "Dietarily 
insignificant."  Such  a  statement  directly 
addresses  the  presence  of  the  vitamins 
in  the  ingredient  statement  and  closely 
links  the  message  to  the  particular 
vitamin  affected.  ^^  This  format  and 
configuration  are  familiar  to  consumers 
because  such  a  configiu-ation  has  been 
used  previously  in  the  nutrition  facts 
panel.  Likewise,  as  noted,  the  required 
wording,  "dietarily  insignificant,"  is 
similar  to  wording  used  in  other  label 
statements,  and  thus,  is  familiar  to 
consumers  (§§101.60(c)(l)(ii), 
101.Bl(b){l)(ii),  and  101.62{b)(l)(ii)). 

FDA  further  concludes  that  there  is  no 
need  for  a  contextual  statement  about 
olestra's  effect  on  the  absorption  of  the 
vitamins  in  order  to  avoid  misbranding 
of  olestra-containing  foods.  Indeed, 
information  from  consumer  perception 
studies  shows  that  the  1996  required 
label's  contextual  statement  about 
"some  vitamins  and  other  nutrients" 
actually  tends  to  mislead  consumers 
and  that  contextual  information  is  not 
necessary  to  luiderstand  that  olestra- 
containing  foods  do  not  contribute 
significant  amounts  of  vitamins  A,  D,  E, 
and  K  to  the  diet.  In  addition,  although 
olestra  may  affect  the  absorption  of 
other  fat-soluble  components  of  the  diet, 
such  as  carotenoids,  there  is  no  known 
basis  for  adding  back  carotenoids  or 
nutrients  other  than  vitamins  A,  D,  E, 
and  K  to  olestra-containing  food. 
Finally,  there  is  no  representation  made 
on  the  label  about  "other  nutrients"  that 
would  require  a  specific  statement  about 
such  nutrients.  For  these  reasons,  this 
final  rule  eliminates  the  requirement 
that  the  label  for  foods  containing 
olestra  include  the  sentence  "Olestra 
inhibits  the  absorption  of  some  vitamins 
and  other  nutrients." 

In  sum,  having  considered  all  of  the 
evidence  of  record,  FDA  has  determined 
that  the  olestra  regulation,  §  172.867, 
should  be  revised  to  require  that 
vitamins  A,  D,  E,  and  K  listed  in  the 
ingredient  statement  be  labeled  with  an 
asterisk  (appearing  as  a  superscript) 
following  the  listing  of  each  of  these 
vitamins,  and  that  the  asterisk  reference 


^This  asterisk  formal  is  supported  by  P&G,  CSPI, 
and  a  majority  of  the  FAC  members  present  at  the 
1998  FAC  meeting. 


the  phrase,  "Dietarily  insignificant," 
which  shall  appear  immediately 
following  the  ingredient  statement. 

V.  Response  to  Comments  on  the  Label 

In  this  section,  FDA  responds  to 
comments  not  previously  addressed  in 
this  document.  FDA  considered  these 
comments  and  responds  in  this  section 
of  the  document. 

A.  Label  Statement  for  GI  Effects 

(Comment  10)  In  comments  to  both 
the  1996  final  rule  and  the  current 
petition,  Frito-Lay  recommended  that 
the  statement  about  the  GI  effects  of 
olestra  be  eliminated.  Frito-Lay  based  its 
recommendation  on  the  results  of 
studies,  such  as  the  petitioner's 
postapproval  studies,  showing  that 
consumption  of  snack  foods  made  with 
olestra  produces  no  meaningful  GI 
effects.  Frito-Lay  also  cited  a  consumer 
perception  study  suggesting  that 
consumers  may  attribute  GI  effects  to 
olestra  when  their  symptoms  are  caused 
by  a  more  serious  condition  requiring 
medical  attention.  In  that  study,  58 
percent  of  consumers  said  they  would 
delay  medical  attention  if  GI  changes 
occurred  after  eating  products  bearing 
the  olestra  label  statement.  A  comment 
from  P&G  to  the  1996  final  rule  argued 
that  the  label  statement  is  inconsistent 
with  data  from  the  postapproval  studies 
and  has  the  potential  to  mislead 
consumers.  P&G  objected  to  the 
suggestion  at  the  1998  meeting  of  the 
FAC  that  the  GI  effects  statement  be 
amended  and  subject  to  a  sunset  clause, 
rather  than  dropped  entirely,  by  arguing 
that  discontinuing  the  GI  effects  portion 
of  the  label  statement  would  be  more 
consistent  with  the  existing  data  and 
prevailing  legal  precedent. 

In  contrast,  several  comments  to  the 
1996  final  rule  specifically  stated  that  a 
GI  effects  statement  was  warranted  but 
provided  no  factual  evidence  or 
rationale  for  their  recommendation. 

FDA  agrees  that  the  requirement  for  a 
label  statement  about  olestra's  potential 
to  cause  GI  effects  should  be  eliminated. 
As  noted  previously,  P&G's 
postapproval  studies  show  that 
customary  or  usual  consumption  of 
olestra  in  savory  snacks  causes  only 
minor  GI  effects,  and  that  the  public  is 
now  aware  of  olestra's  potential  to  cause 
GI  effects.  Therefore,  the  agency  has  no 
basis  to  require  a  label  statement 
regarding  olestra's  potential  to  cause  GI 
effects. 

(Comment  11)  A  comment  from  CSPI 
to  the  current  petition  stated  that 
instead  of  eliminating  the  label 
statement  about  GI  effects,  the  statement 
should  be  amended  to  indicate  that  GI 
effects  may  occur  in  a  "small  percentage 
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of  consimiers."  CSPI  asserted  that 
consumers  need  information  on  GI 
effects  so  that  they  can  leam  to  associate 
olestra  with  possible  symptoms  and  can 
avoid  olestra  in  the  future  if  such 
symptoms  occiu.  CSPI  also  asserted  that 
olestra's  GI  effects  are  material 
consequences  that  may  result  from 
customary  consiunption  and  that  the 
label  statement  would  be  misleading 
without  a  statement  about  GI  effects. 
CSPI  asserts  that  P&G's  two  8-week 
studies,  together  with  a  clinical  study 
published  in  the  British  Journal  of 
Nutrition  ^^  (Ref.  34),  show  an 
association  between  consiunption  of 
olestra  (in  the  case  of  P&G)  or  sucrose 
polyester  (in  the  case  of  the  study 
published  in  the  British  Journal  of 
Nutrition)  and  GI  symptoms.  CSPI  also 
stated  that  the  postmarketing  studies 
provide  some  reassurance  that  no  more 
than  a  small  percentage  of  consimiers 
experience  GI  symptoms. 

FDA  does  not  agree  that  olestra- 
containing  foods  should  be  required  to 
bear  a  label  statement  indicating  that  GI 
effects  may  occur  in  a  small  percentage 
of  consumers.  The  standard  for 
determining  whether  this  information 
must  be  required  on  the  label  is  whether 
the  labeling  fails  to  reveal  facts  that  are 
material  with  respect  to  consequences 
which  may  result  under  the  conditions 
of  use  prescribed  in  labeling  or 
advertising  or  under  such  conditions 
that  are  customary  or  usual  (section 
201  (n)  of  the  act).  The  fact  that  olestra- 
containing  foods  can  cause  GI  effects 
under  conditions  such  as  those  in  P&G's 
two  8-week  studies  and  the  study 
published  in  the  British  Journal  of 
Nutrition  must  be  considered  in  light  of 
the  data  from  studies  addressing  the  GI 
effects  associated  with  customary  or 
usual  olestra  consumption.  As  with 
other  foods,  GI  symptoms  may  occur  in 
a  small  percentage  of  olestra  consumers, 
but  the  available  data  show  that 
customary  or  usual  consumption  of 
olestra-containing  foods  does  not  cause 
GI  symptoms  with  a  frequency,  severity, 
or  impact  on  daily  activity  that  are 
different  from  those  from  triglyceride 
snacks.  In  addition,  the  agency  has 
determined  that  consumer  perception 


^^  FDA  notes  that  this  study  was  a  double-blind, 
placebo-controlled,  randomized,  cross-over  trial  in 
which  subjects  consumed  20  to  40  g  sucrose 
polyester  or  triacylglycerol  per  day.  Each  treatment 
was  administered  for  three  months.  The  study 
included  measurements  of  the  effect  of  each 
treatment  on  GI  symptoms  and  plasma  carotenoid 
concentrations.  The  article  does  not  state  whether 
the  sucrose  polyester  used  meets  the  specifications 
for  olestra.  Sucrose  polyester  was  incorporated  into 
chips,  beefburgers,  meat  pies,  sausages,  sausage 
rolls,  fruit  pies,  milk,  margarine,  salad  cream,  fruit 
dessert,  processed  cheese,  biscuits,  peanut  butter, 
cake,  crisps,  chocolate  spread,  and  chocolate  bars. 


studies  and  tracking  surveys  show  that 
there  is  a  high  degree  of  public 
awareness  concerning  olestra  and  its 
potential  effects.  Based  on  the  minor  GI 
effects  associated  with  customary  or 
usual  consumption  of  olestra-containing 
foods  and  the  public's  awareness  of  the 
potential  for  olestra  to  cause  GI 
symptoms,  the  agency  has  concluded 
that  olestra-containing  foods  should  not 
be  required  to  bear  a  label  statement 
informing  consumers  of  possible  GI 
symptoms  resulting  from  olestra 
consumption. 

(Comment  12)  Several  comments  to 
the  current  petition  stated  that  the 
wording  of  the  GI  effects  statemept 
should  be  changed  to  indicate  that 
symptoms  may  be  "severe."  Many  of 
these  comments  were  from  consumers 
who  reported  having  GI  effects  that  they 
attributed  to  olestra.  Another  comment 
supported  the  suggested  change  by 
citing  consumers'  GI  effects  reported  to 
CSPI. 

Comments  from  CSPI.  individual 
consumers,  and  manufacturers  of  baked, 
fat-free  snacks  to  the  1996  final  rule 
stated  that  the  wording  of  the  GI  effects 
statement  should  be  changed  to  describe 
a  greater  number  of  potential  side 
effects  *^  and  to  indicate  that  the  side 
effects  could  be  "severe."  Several 
comments  also  suggested  that  the  label 
statement  should  indicate  that 
symptoms  occur  "commonly."  Some 
comments  cited  reports  submitted  to 
CSPI  and  P&G  that  report  severe  GI 
effects  after  olestra  consumption  as  the 
rationalefor  the  suggested  labeling. 
CSPI  asserted  that  if  all  pertinent 
symptoms  are  not  identified,  consumers 
might  continue  to  eat  olestra-containing 
foods  even  when  GI  disturbances  are 
occurring,  because  many  consumers 
will  not  make  the  connection  between 
consumption  of  the  fat  substitute  and 
symptoms  not  specified  on  the  label 
statement.  CSPI  reported  the  results  of 
a  telephone  survey  that  showed  that  7.4 
percent  of  consumers  experienced  GI 
effects  or  headache  after  an  average  of 
4.8  exposures  to  olestra  over  a  2-month 
period.  CSPI  also  stated  that  P&G's  two 
8-week  studies  showed  that  half  of  the 
subjects  experienced  diarrhea  or  other 
symptoms  diuing  the  study.  The 
comment  also  reported  data  from  a 
study  conducted  by  Frito-Lay  that 
showed  a  9  percent  increase  in  anal  oil 
leakage  associated  with  olestra 


consumption. 5 7  CSPI  compared  the 
labeling  for  adverse  effects  caused  by 
drugs  to  the  labeling  of  olestra  related 
effects,  and  argued  that  because  olestra 
is  consumed  more  widely,  at  greater 
amounts,  and  over  longer  periods  of 
time  than  drugs,  labeling  for  effects 
should  be  more  complete  and  explicit. 

In  contrast,  a  comment  to  the  1996 
final  rule  from  P&G  opposed  a  GI  effects 
statement  listing  all  GI  symptoms  that 
may  possibly  occur  following  olestra 
consumption.  The  comment  stated  that 
the  clinical  data  show  that  the  digestive 
effects  of  olestra  are  similar  to  the 
effects  that  consumers  experience  from 
eating  certain  other  foods  and  food 
products  (such  as  products  that  contain 
psyllium  or  wheat  fiber)  that  are  not 
specially  labeled.  The  comment  also 
stated  that  olestra's  effects  are  similar  to 
those  of  other  foods  that  have  no  impact 
on  daily  activities  and  are  not  specially 
labeled. 

FDA  does  not  agree  that  olestra- 
related  GI  symptoms  should  be  labeled 
as  "severe."  FDA  has  no  basis  for 
concluding  that  the  GI  symptoms 
caused  by  olestra  are  severe  when 
olestra-containing  snacks  are  consumed 
under  customary  or  usual  conditions. 
Moreqver,  these  conunents  provide  no 
evidence  that  any  severe  symptoms 
were  actually  caused  by  olestra.  As 
noted  earlier  (section  III.B  of  this 
document),  the  reports  of  the  type  cited 
in  the  conunents  caimot  be  used  to  draw 
conclusions  about  cause  and  effect. 
Furthermore,  the  Home  Consumption 
Study  and  the  Acute  Consumption 
Study  demonstrate  that  the  GI 
symptoms  caused  by  customeiry  or  usual 
olestra  consumption  are  not  severe.  In 
fact,  the  petitioner's  postapproval 
studies  show  that  customary  or  usual 
consumption  of  olestra  in  savory  snacks 
causes  only  a  minor  increase  in  the 
frequency  of  loose  stools. 

FTDA  does  not  agree  that  the  wording 
of  the  label  statement  should  disclose  a 
greater  number  of  potential  side  effects. 
As  described  above,  the  postapproval 
studies  show  customary  or  usual 
consumption  of  olestra-containing  foods 
causes  only  a  minor  increase  in  the 
frequency  of  loose  stools  and  bowel 
movements,  and  no  increase  in  the 
frequency  of  abdominal  cramps.  The 
results  of  the  studies  do  not  provide 
evidence  that  there  are  other  GI 
symptoms  resulting  from  customary  or 
usual  consumption  of  olestra-containing 
foods  that  warrant  special  labeling. 


*•  In  its  comments,  CSPI  suggested  that  symptoms 
such  as  diarrhea,  loose  stools,  increased  bowel 
movements,  fecal  urgency,  nausea,  gas,  cramps, 
bloating,  anal  leakage,  yellow-orange  underwear 
staining,  greasy  bowel  movements,  yellow-orange 
discoloration  of  stools,  and  oil  in  toilet  appear  on 
the  label  statement. 


"  FDA  believes  that  CSPI  is  referring  to  a 
marketing  study  conducted  by  Frito-Lay.  Frito-Lay 
informed  FDA  that  the  execution  of  the  study  was 
flawed.  FDA  reUed  on  data  from  the  petitioner's 
safely  studies  to  address  the  issne  of  anal  oil 
leakage  (61  FR  3118  at  3154-3155). 
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case,  FDA  must  consider  not  only 
whether  the  potential  GI  effects  of 
olestra-containing  foods  rise  to  the  level 
that  warrant  special  labeling,  but  also 
whether  consumers  are  aware  of  the 
potential  GI  effects  associated  with  the 
consumption  of  olestra-containing 
foods.  Customary  or  usual  consumption 
of  psyllium  husk-containing  foods  may 
cause  stool  softening  effects  and 
increases  in  stool  volume  and  frequency 
of  bowel  movements  (63  FR  8103  at 
8115).  Products  containing  psyllium 
husk  are  not  specially  labeled  for  GI 
effects  because  FDA  believes  consumers 
are  aware  that  psyllium  husk  is  dietary 
fiber  and  consumers  know  the  effects  of 
dietary  fiber.  Therefore,  the  labels  of 
psyllium  husk-containing  foods  are  not 
required  to  disclose  the  stool  softening 
effects  and  increases  in  stool  volxmne 
and  frequency  of  bowel  movements 
associated  with  customary  or  usual 
consumption  of  foods  containing 
psyllium  husk.  Based  upon  data  and 
information  obtained  since  the  1996 
final  rule,  FDA  believes  that  the  GI 
effects  of  customary  or  usual 
consumption  of  olestra-containing  foods 
are  not  significantly  different  from  the 
stool  softening  effects  and  increases  in 
stool  volume  and  frequency  of  bowel 
movements  associated  with  the 
customary  or  usual  consumption  of 
psyllium  husk-containing  foods. ^s  In 
addition,  FDA  believes  that  there  is  now 
a  high  degree  of  awareness  concerning 
olestra  and  its  potential  to  cause  GI 
effects.  Based  on  the  nature  of  the  GI 
effects  caused  by  olestra-containing 
foods  and  the  public's  awareness  of 
such  effects,  the  agency  does  not  believe 
that  olestra's  potential  to  cause  GI 
effects  warrants  special  labeling. 

(Comment  15)  A  comment  from  CSPI 
to  the  current  petition  stated  that  the 
olestra  label  statement  should  advise 
consumers  to  contact  a  health 
professional  if  GI  symptoms  persist 
because  such  symptoms  may  represent 
a  problem  more  serious  than  those 
associated  with  the  consumption  of 
olestra-containing  foods. 

FDA  disagrees  with  this  comment. 
While  FDA  agrees  that  consumers 
experiencing  persistent  GI  symptoms 
should  contact  a  health  professional 
because  such  symptoms  may  represent 
a  condition  more  serious  than  those 
caused  by  olestra,  a  food  label  is  not  the 
proper  place  to  provide  medical  advice 
unrelated  to  the  product  (61  FR  3118  at 
3162).  FDA  notes,  however,  that  the 


the  need  for  special 
by-case  basis.  In  this 


*■  The  published  statement  about  olestra's  GI 
effects  referenced  in  the  comment  by  CSPI 
represents  effects  seen  under  the  consumption 
conditions  associated  with  the  petitioner's 
preapproval  studies  that  were  designed  to 
demonstrate  the  safety  of  olestra. 


decision  to  delete  the  label  statement 
requirement  is  consistent  with  the 
expressed  concern  that  consumers  may 
erroneously  conclude  that  GI  symptoms 
are  related  to  olestra  when,  in  fact,  they 
are  caused  by  something  else. 

(Comment  16)  Assuming  that  the  label 
statement  would  be  retained,  comments 
from  P&G,  Frito-Lay,  academia,  and 
several  trade  associations  to  the  1996 
final  rule  stated  that  the  wording  of  the 
GI  effects  statement  should  be  changed 
to  indicate  that  olestra  causes  a 
"laxative  effect."  Comments  cited  focus 
group  studies  showing  that  the  current 
statement  creates  unwarranted  alarm 
and  implies  that  the  product  is  harmful. 
A  comment  fi-om  P&G  reported  research 
demonstrating  that  the  phrase  "laxative 
effect"  was  able  to  commimicate  the 
idea  of  loose  stools  and  was  more 
effective  in  communicating  the  range  of 
other  possible  symptoms  than  the 
phrase  "loose  stools."  This  comment 
also  stated  that  the  suggested  changes 
are  consistent  with  the  views  expressed 
by  the  FAC  at  its  1995  meeting.  Other 
comments  supported  use  of  the  term 
"laxative  effect  "  by  arguing  that  the 
current  label  statement  is  not  consistent 
with  the  precedent  set  by  the  labeling  of 
other  food  additives  that  cause  similar 
effects,  such  as  mannitol.  sorbitol,  and 
polydextrose. 

In  contrast,  one  comment  opposed  use 
of  the  term  "laxative  effect"  because  it 
puts  olestra  in  the  category  of  psyllium, 
and  expressed  the  opinion  that  olestra 
does  not  belong  in  the  same  category  as 
psyllium  but  provided  no  rationale  for 
the  opinion  expressed.  A  comment  from 
CSPI  opposed  a  label  statement 
indicating  that  olestra  is  similar  to  fiber 
because  such  a  label  statement  would 
confuse  the  public.  The  comment 
asserted  that  although  fiber  and  olestra 
cause  similar  GI  symptoms,  the 
appearance  and  disappearance  of 
S3miptoms  are  so  different  that  the  label 
Statement  would  be  "highly  deceptive." 

FDA  does  not  agree  that  olestra- 
containing  foods  should  be  required  to 
bear  a  label  statement  indicating  that 
olestra  causes  a  "laxative  effect."  Use  of 
the  term  "laxative  effect"  in  a  label 
statement  was  discussed  in  the  1996 
final  rule.  The  agency  chose  not  to  use 
the  term  "laxative  effect"  in  the  label 
statement  because  such  use  may  imply 
the  therapeutic  use  of  olestra  as  a 
laxative  (61  FR  3118  at  3162).  These 
comments  provide  no  basis  for  the 
agency  to  change  its  position  on  this 
matter.  Moreover,  given  the  results  of 
the  postapproval  studies.  FDA  believes 
that  there  is  no  longer  a  basis  for 
requiring  special  labeling  about  the 
potential  GI  effects  associated  with 
customary  or  usual  consumption  of 


Federal  Register/ Vol.  68,  No.  150/Tuesday,  August  5,  2003 /Rules  and  Regulations  46391 


olestra-containing  foods.  Therefore,  the 
specific  characterization  of  these  GI 
effects  by  terms  such  as  "laxative  effect" 
is  no  longer  an  issue. 

(Conunent  1 7)  A  comment  fi-om  CSPI 
to  the  1996  final  rule  stated  that  olestra 
causes  diarrhea  and  the  word 
"diarrhea"  should  appear  in  the  label 
statement.  CSPI  stated  that  olestra- 
related  diarrhea  meets  the  criteria 
established  for  "clinical  diarrhea" 
discussed  at  the  1995  meetings  of  the 
Olestra  Working  Group  (OWG)  ^a  and 
FAC.  In  support  of  its  comment,  CSPI 
quotes  portions  of  the  FDA 
memorandimi  that  discusses  data  from 
the  preapproval  Fecal  Parameters  Study 
(Ref.  22).  CSPI  quotes  portions  of  the 
memo  discussing  subjects'  ability  to 
distinguish  between  "normal,"  "loose," 
and  "diarrhea"  stool  as  well  as  portions 
of  the  memorandum  discussing  water 
loss  through  diarrheal  and  nondiarrheal 
stools.  CSPI  states  that  one  of  the 
criteria  for  "clinical  diarrhea"  discussed 
at  the  1995  meeting  of  the  OWG  and 
FAC  was  increased  water  content  of 
diarrheal  stool  compared  to  normal  or 
loose  stool.  CSPI  also  asserted  that  in 
the  petitioner's  preapproval  Oil  Loss 
Study,  bowel  movements  exceeded  3/d 
for  subjects  in  all  the  study  groups  who 
consumed  olestra  potato  chips  while  no 
such  increase  was  reported  for  subjects 
who  consumed  chips  with  triglyceride. 
CSPI  also  reports  that  some  subjects  in 
the  preapproval  study  of  patients  vdth 
inflammatory  bowel  disease  reported  an 
increased  frequency  of  bowel 
movements.  CSPI  states  that  bowel 
movement  ft-equency  exceeding  three 
per  day  was  a  criteria  for  "clinical 
diarrhea"  considered  at  the  1995 
meetings  of  the  OWG  and  FAC.  CSPI 
also  quotes  an  FDA  memorandum  that 
reviews  a  preapproval  study  of  the  effect 
of  olestra  on  intestinal  micro  flora  (Ref. 
35).  CSPI  quotes  a  portion  of  the 
memorandum  stating  that  the  projected 
means  for  fecal  volume  for  the  olestra- 
fiber  consuming  groups  ^"  in  the  study 
indicate  diarrhea  at  24  g  of  olestra  if  the 
strict  definition  of  diairhea  used  by 
research  gastroenterologists  (200  g/d)  is 
applied. 


s9The  OWG  was  a  subcommittee  of  the  1995  FAC 
functioning  as  a  special  working  group  on  olestra. 
The  OWG  was  made  up  of  several  members  of  the 
FAC  as  well  as  consultants  and  indepth  review 
experts  who  represented  scientific  disciplines 
appropriate  for  the  evaluation  of  a  macro-ingredient 
fat  substitute.  The  OWG  met  for  3  days  (November 
14-16. 1995)  and  reported  its  findings  to  the  FAC 
in  a  meeting  on  November  17, 1995.  The  transcripts 
for  the  1995  FAC  meetings  are  available  at  the 
Division  of  Dockets  Management  {sea  ADDRESSES). 

so  FDA  notes  that  subjects  in  the  study  were  fed 
breakfast  meals  daily  containing  7  g  or  24  g  of  fiber 
with  24  g  of  either  olestra  or  triglyceride  for  28 
days.  •• 


FDA  does  not  agree  that  olestra- 
containing  foods  should  be  required  to 
bear  a  label  statement  indicating  that 
olestra  causes  diarrhea.  FDA  considered 
the  evidence  presented  by  CSPI  during 
the  agency's  review  of  the  original 
petition  for  the  use  of  olestra  in  savory 
snacks.  Upon  evaluation  of  all  of  the 
data  considered  in  the  original  petition, 
FDA  concluded  that  the  "diarrhea" 
reported  by  study  subjects  was  not 
diarrhea  in  the  medical  sense  because  it 
was  not  associated  with  objective 
measures  of  diarrhea  [i.e.,  the  loss  of 
water  or  electrolytes)  (61  FR  3118  at 
3159).  Moreover,  as  discussed 
previously,  data  from  the  petitioner's 
Stool  Composition  Study  support  FDA's 
1996  decision  that  consumption  of 
olestra  does  not  cause  medical  diarrhea. 
Therefore,  FDA  has  no  basis  to  require 
a  label  statement  indicating  that  olestra 
causes  diarrhea. 

(Comment  18)  A  comment  from  CSPI 
to  the  1996  final  rule  stated  the  group's 
opposition  to  any  use  of  the  phrase 
"excessive  consumption  of  olestra"  in 
the  label  statement  because  P&G's  data 
show  that  consumption  of  even  modest 
amounts  of  olestra  can  cause  GI 
distiurbances.  CSPI  also  opposed 
labeling  indicating  that  olestra's  GI 
symptoms  were  "usually  minor," 
arguing  that  diarrhea  is  not  a  minor 
symptom  and  that  some  subjects 
experienced  moderate  or  severe 
symptoms. 

At  the  time  of  the  1996  final  rule, 
FDA  believed  that  it  was  prudent  to  rely 
on  the  data  generated  from  the  safety 
studies  as  a  basis  for  requiring  labeling 
to  disclose  potential  GI  effects  of  olestra- 
containing  foods.  The  data  generated 
ft'om  the  safety  studies  did  not  provide 
a  basis  to  characterize  the  frequency  of 
GI  symptoms  or  the  consumption  levels 
at  which  consumers  would  experience 
such  effects  under  customary  or  usual 
consumption  of  savory  snacks.  Data  and 
information  obtained  since  the  1996 
final  rule  examining  the  effect  of 
customary  or  usual  consumption  of 
olestra-containing  foods  show  that 
olestra  causes  only  minor  increases  in 
the  ft'equency  of  loose  stools  and  bowel 
movements,  and  no  increase  in  the 
frequency  of  abdominal  cramps.  Based 
on  these  findings,  the  agency  believes 
that  there  is  no  longer  a  basis  to  require 
a  label  statement  about  the  possible  GI 
effects  associated  with  the  consumption 
of  olestra-containing  foods.  Therefore, 
use  of  specific  phrases  such  as 
"excessive  consumption  of  olestra"  and 
"usually  minor"  in  the  label  statement 
are  no  longer  at  issue. 


B.  Label  Statement  for  Nutritional 
Effects 

(Comment  19)  Comments  ft^m  CSPI 
and  Frito-Lay  to  the  current  petition 
suggested  that  the  label  statement 
regarding  the  addition  of  vitamins  A,  D, 
E,  and  K  should  be  replaced  with  an 
asterisk  and  a  phrase  such  as  "Not 
nutritionally  significant"  because  the 
current  statement  is  confusing.  Frito-Lay 
stated  that  the  suggested  labeling  will 
ensure  that  consumers  know  the 
product  has  not  been  fortified  to  provide 
a  nutritional  benefit  with  respect  to 
vitamins  A,  D,  E,  and  K.  Frito-Lay  also 
stated  that  the  vitamin  statements 
should  be  eliminated  ft-om  the  olestra 
label  because  they  are  widely 
misunderstood  and  PiG's  postapproval 
research  shows  that  the  added  vitamins 
compensate  for  any  absorptive  effect  of 
olestra. 

Similarly,  comments  from  P&G.  Frito- 
Lay,  trade  associations,  and  academia  to 
the  1996  final  rule  stated  that  the 
statements  regarding  added  vitamins 
should  be  dropped  from  the  label.  Some 
of  these  comments  asserted  that  the 
added  vitamins  should  be  labeled 
instead  in  the  ingredient  list  with  an 
asterisk  directing  consumers  to  a 
statement  such  as  "Not  a  nutritionally 
significant  source."  Arguments 
presented  in  support  of  this 
recommendation  were  summarized 
briefly  as  follows:  (1)  Consumer  studies 
submitted  by  P&G  and  Frito-Lay 
arguably  show  that  the  current  label 
statement  is  difficult  for  consumers  to 
understand;  (2)  quantitative  research 
submitted  by  P&G  shows  that  the 
suggested  labeling  (use  of  an  asterisk 
and  referencing  language  such  as  "Not 
a  nutritionally  significant  source")  best 
communicates  the  fact  that  olestra  will 
have  no  net  effect  on  the  status  of 
vitamins  A,  D,  E.  and  K;  (3)  the 
suggested  label  statement  is  consistent 
with  the  views  expressed  by  the  FAC  at 
the  1995  and  1998  meetings;  and  (4) 
consumers  are  accustomed  to  seeing  the 
suggested-type  of  labeling  on  the 
nutrition  label  for  skim  milk  and  some 
fat-free  products;  therefore,  they  are 
more  likely  to  understand  it. 

FDA  agrees  with  these  comments.  As 
discussed  previously,  by  this  final  rule, 
a  label  statement  that  explains  olestra's 
potential  effects  on  the  absorption  of  fat- 
soluble  vitamins  and  other  nutrients  is 
no  longer  required,  and  information  that 
informs  consumers  that  olestra- 
containing  foods  have  not  been  fortified 
with  vitamins  A.  D.  E,  and  K  will  be 
provided  through  an  asterisk  and  the 
statement  "Dietarily  insignificant"  that 
will  follow  the  ingredient  list  of  olestra- 
containing  foods. 
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a  nutrient  content  claim  for  added 
vitamins  and  therefore  violates 
§§  101.13,  101.54,  and  101.9(c)(8)(ii). 
The  comment  stated  that  to  satisfy  a 
nutrient  content  claim  for  added 
vitamins,  the  product  must  provide  an 
additional  10  percent  of  the  reference 
daily  intake  (RDI)  compared  to  a 
reference  food.  The  comment  claimed 
that  vitamin  addition  to  olestra  would 
not  always  contribute  an  additional  10 
percent  of  the  RDI  for  the  added 
vitamins;  therefore,  the  vitamin 
statement  violates  §§  101.13  and  101.54. 
The  comment  also  argued  that  the  label 
statement  violates  §  101.9(c)(8)(ii) 
because  any  claimed  nutrient  must  be 
included  on  the  nutrition  label.  Under 
the  current  policy,  the  vitamins  added 
to  olestra  are  not  included  on  the 
nutrition  label. 

Because  the  olestra  label  statement 
will  no  longer  be  required  to  appear  on 
the  package  of  olestra-containing  foods, 
whether  the  label  statement  contains  a 
nutrient  content  claim  is  no  longer  an 
issue. 

(Comment  22)  A  comment  from  CSPI 
to  the  1996  final  rule  recommended  that 
the  label  statement  advise  consumers 
not  to  consume  olestra  with  meeds  or 
vitamin  supplements  because  such 
consumption  would  maximize  nutrient 
loss.  In  contrast,  a  conunent  from  P&G 
opposed  such  a  label  statement.  In  its 
comment,  P&G  cited  preliminary  data 
from  its  Active  Surveillance  Study 
showing  that  consumption  of  olestra- 
containing  food  does  not  result  in  any 
meaningful  decrease  in  serum 
carotenoids.  P&G  also  stated  that  the 
compensation  levels  of  vitamins  A,  D,  E, 
and  K  required  by  the  agency  are  based 
on  data  reflecting  worst-case 
consumption  scenarios.  P&G  also  noted 
that  the  majority  of  members  of  the  FAC 
concluded  in  1998  that  there  were  no 
new  data  showing  that  olestra  will 
adversely  affect  health  by  interference 
with  the  absorption  of  fat-soluble 
vitamins  or  other  lipophilic  substances. 

FDA  does  not  agree  that  olestra- 
containing  foods  should  be  required  to 
bear  a  label  statement  advising 
consumers  against  consumption  of 
olestra  with  meals  or  vitamin 
supplements.  FDA  required  the  addition 
of  vitamins  A,  D,  E,  and  K  to 
compensate  for  the  known  effects  of 
olestra  and  established  compensation 
levels  that  would  be  adequate  for  those 
individuals  who  consume  olestra- 
containing  snacks  at  meals.  For 
carotenoids,  FDA  concluded  in  the  1996 
final  rule  that  there  was  no  basis  to 
require  compensation  of  olestra- 
containing  foods  with  specific 
carotenoids  (61  FR  3118  at  3147-3149). 
Moreover,  in  its  comments,  CSPI 


provided  no  data  to  show  that 
customary  or  usual  consumption  of 
olestra-containing  snacks  with  meals  or 
vitamin  supplements  causes  nutrient 
losses  that  warrant  a  statement  advising 
consumers  not  to  consume  olestra- 
containing  snacks  with  meals  or  vitamin 
supplements. 

(Comment  23)  A  comment  from  CSPI 
to  the  1996  final  rule  stated  that  the 
olestra  label  statement  should  include 
information  directed  toward  those  using 
coumarin  derivatives  to  control  blood 
clotting  because  there  are  no  clinical 
data  in  the  olestra  petition  showing  that 
the  addition  of  vitamin  K  to  olestra- 
containing  foods  would  be  safe  and 
efficacious  for  people  who  use  coumarin 
derivatives.  The  comment  also 
suggested  that  the  label  statement 
include  information  directed  toward 
those  with  hemophilia  or  "other  blood 
diseases."  A  comment  from  academia 
also  requested  that  the  label  statement 
provide  information  directed  at  those 
taking  coumarin  derivatives  and  cited 
an  article  in  the  New  England  Journal  of 
Medicine  (Ref.  36)  as  support  for  a 
warning  label  statement.  The  comment 
asserted  that  olestra's  inhibition  of 
vitamin  K  absorption  could  result  in 
extreme  elevation  of  prothrombin  time 
and  that  patients  taking  this  medication 
would  need  a  careful  and  more  frequent 
monitoring  system  to  regulate  and 
adjust  drug  administration.  The 
comment  also  asserted  that  safety 
studies  with  olestra  should  be 
performed  in  patients  taking  coujnarin 
derivatives.  Another  comment  requested 
that  the  label  statement  indicate  that 
olestra  could  cause  blood  clots,  but 
provided  no  data  or  rationale  to  support 
this  assertion. 

One  comment  opposed  the  use  of 
"hemophilia"  in  statements  directed 
toward  users  of  coumarin  derivatives, 
stating  that  vitamin  K  status  is  not  a 
factor  in  hemophilia.  The  comment  alsp 
opposed  use  of  the  phrase  "other  blood 
diseases"  in  any  statement  directed 
toward  users  of  coumarin  derivatives 
because  it  is  too  vague.  The  conmient 
also  stated  that  the  routine  monitoring 
by  physicians  of  patients  taking 
coumarin  derivatives  will  result  in 
alterations  in  drug  dosing  if  major  and 
persistent  alterations  of  vitamin  K- 
compensated  olestra-containing  food 
intakes  are  found  to  influence  drug 
efficacy. 

FDA  does  not  agree  that  olestra- 
containing  foods  should  be  required  to 
bear  a  label  statement  directed  toward 
those  using  coumarin  derivatives  to 
control  blood  clotting.  FDA  concluded 
in  1996  that  consumption  of  olestra 
would  not  significantly  influence  the 
Tate  or  extent  of  absorption  of  drugs  (61 
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FR  3118  at  3132).  Further,  FDA  stated 
that  it  did  not  expect  olestra    . 
consumption  to  have  a  significant  effect 
on  the  absorption  of  Coumadin;  the 
most  commonly  prescribed  form  of 
coumarin  (61  FR  3118  at  3132).  As  part 
of  the  1996  final  rule,  FDA  required 
olestra-containing  foods  to  be 
compensated  with  8  micrograms 
vitamin  K I /g  olestra  so  that 
consumption  of  vitamin  K-compensated 
foods  will  have  no  net  effect  on  vitamin 
K  status  (61  FR  3118  at  3167).  FDA  also 
concluded  in  1996  that  any  change  in 
vitamin  K  status  due  to  consumption  of 
vitamin  K-compensated  olestra  would 
likely  be  within  the  normal  range  of 
dietary  variation  (61  FR  3118  at  3147). 
The  comments  do  not  provide  the 
agency  with  any  evidence  that  vitamin 
K-compensated  olestra  would  cause 
changes  in  vitamin  K  status  beyond  the 
normal  range  of  dietary  variation  or  that 
olestra  would  affect  the  absorption  of 
coumarin  derivatives.  Thus  the  agency 
has  no  basis  to  require  labeling  directed 
to  those  individuals  using  coumarin 
derivatives  to  control  blood  clotting. 

(Comment  24)  A  comment  from  Frito- 
Lay  to  the  current  petition  as  well  as 
comments  from  P&G,  Frito-Lay,  and 
academia  to  the  1996  final  rule  stated 
that  the  phrase  "other  nutrients"  should 
be  eliminated  from  the  label  because  the 
health  benefits  associated  with 
consumption  of  fruits  and  vegetables 
have  not  been  specifically  attributed  to 
carotenoids  and  consumer  perception 
studies  show  that  consumers  are 
confused  as  to  its  meaning.  One 
comment  added  that  current  evidence 
does  not  show  that  inhibition  of 
carotenoid  absorption  has  any 
nutritional  significance.  One  comment 
stated  that  this  phrase  creates  a 
misperception  of  a  lack  of  safety  and 
serves  no  purpose  because  carotenoids 
are  neither  specifically  mentioned  nor 
added  back.  P&G  and  Frito-Lay  both 
reported  that  data  from  consumer 
studies  show  that  the  phrase  "other 
nutrients"  is  not  informative  and  may 
be  misinterpreted. 

A  comment  from  academia  to  the 
1996  final  rule  criticized  the  focus 
group  study  submitted  by  P&G,  stating 
that  the  participants  were  not 
adequately  informed  about  the 
depletion  of  blood  carotenoids  and  the 
evidence  relating  low  blood  carotenoids 
to  risks  of  serious  major  health 
outcomes;  therefore,  this  comment 
concluded  that  the  results  of  the  focus 
group  study  are  "specious." 

FDA  agrees  that  the  phrase  "other 
nutrients"  should  be  eliminated  from 
the  label  statement.  Information  from 
consumer  perception  studies  shows  that 
the  label's  contextual  statement  about 


"some  vitamins  and  other  nutrients" 
tends  to  mislead  consumers  and  the 
contextual  information  is  not  necessary 
to  understand  that  olestra-containing 
foods  do  not  contribute  significant 
amounts  of  vitamins  A.  D,  E,  and  K  to 
the  diet. 

In  the  1996  final  rule,  FDA  did  not 
require  a  specific  statement  on 
carotenoids  because  doing  so  could 
falsely  imply  that  their  decreased 
absorption  is  known  to  be  of 
significance  (61  FR  3118  at  3161).  FDA 
determined  in  the  1996  final  rule  that 
the  data  and  information  available  to  the 
agency  do  not  establish  any  identifiable 
nutritional  or  prophylactic  benefits  for 
carotenoids,  with  the  exception  of  their 
provitamin  A  effects  (61  FR  3118  at 
3149).  Thus,  FDA  does  not  agree  that 
the  results  of  the  focus  group  studies  are 
"specious"  because  participants  were 
not  informed  of  possible  health 
consequences  of  decreased  levels  of 
blood  carotenoids. 

(Comment  25)  A  comment  from  CSPI 
to  the  current  petition  asserted  that  the 
olestra  label  statement  should  indicate 
that  olestra  consumption  may  reduce 
the  absorption  of  carotenoids  and  that 
carotenoids  may  protect  against  certain 
chronic  illnesses.  Alternatively,  the 
comment  stated  that  FDA  should 
require  fortification  of  olestra- 
containing  foods  with  the  relevant  fat- 
soluble  carotenoids.  The  comment 
asserted  that  olestra's  effect  on 
carotenoid  levels  is  a  material 
consequence  that  may  result  from 
customary  consumption  and  that  the 
olestra  label  statement  would  be 
misleading  without  a  statement  about 
carotenoid  loss.  The  comment  cited 
P&G's  two  8-week  studies  as  well  as  two 
published  articles  describing  human 
studies  "2  conducted  with  sucrose 
polyester  and  asserted  that  all  of  these 
studies  showed  substantial  decreases  in 
serum  carotenoids  associated  with 
olestra  consumption.  CSPI  quotes 
statements  from  the  two  published 
studies  conducted  with  sucrose 
polyester  indicating  that  the  effects  of 
sucrose  polyester  on  carotenoids  are 
undesirable.  CSPI  also  quotes  from  an 
invited  commentary  on  one  of  the 


^^  One  of  the  articles  cited  by  CSPI  is  described 
in  section  VI.A  (Ref  34).  The  other  article  cited  by 
CSPi  describes  two  studies  (Ref.  37).  The  first  study 
was  a  double-blind,  placebo-controlled  crossover 
study  in  which  subjects  received,  through 
margarine,  zero  or  12.4  g  of  sucrose  polyester  per 
day  for  4  weeks.  The  second  study  was  a  double- 
blind,  placebo-controlled  parallel  comparison  study 
in  which  subjects  received,  through  margarine,  zero 
or  3  g  of  sucrose  polyester  per  day  for  4  weeks.  Both 
studies  measured  the  effect  of  the  treatments  on 
plasma  carotenoid  concentration.  The  article  does 
not  include  information  (such  as  specifications)  to 
determine  the  similerity  between  the  sucrose 
polyester  tested  and  olestra. 


studies.  The  commentary  states  that  the 
deleterious  effects  of  sucrose  polyester 
should  be  studied  further  before  it  is 
widely  available  for  long-term 
consumption  (Ref.  38).  CSPI  also  stated 
that  there  is  growing  evidence  that 
carotenoids  provide  a  health  benefit, 
citing  studies  reviewed  by  Dr.  Graham 
Colditz  at  the  1998  FAC  meeting  and 
three  other  research  articles  submitted 
to  the  docket  by  another  comment  (Refs. 
39  through  41).'  CSPI  added  that 
consumers  need  information  concerning 
carotenoid  absorption  because  they 
cannot  monitor  depletion  of  their 
carotenoids,  and  detection  of  health 
changes  caused  by  carotenoid  depletion 
may  occur  only  after  irreversible 
damage  has  taken  place.  Finally,  CSPI 
stated  that  the  agency  should  base  its 
decision  on  the  potential  nutritional 
effects  of  daily  consumption  of  olestra, 
as  documented  by  the  preapproval 
clinical  studies. 

Similarly,  in  its  comments  to  the  1996 
final  rule,  CSPI  suggested  that  the 
phrase  "other  nutrients"  should  be 
expanded  to  advise  consumers  that 
olestra  has  been  shown  to  decrease 
blood  levels  of  carotenoids.  The 
comment  also  stated  that  the  label 
statement  should  include  statements 
about  the  types  of  conditions  that 
carotenoids  may  help  prevent,  such  as 
cancer  and  blindness.  The  comment 
reported  that  the  majority  of  carotenoid 
experts  contacted  by  CSPI  agreed  that 
depletion  of  carotenoids  is  likely  to  pose 
hazards  or  risk  of  harm  to  health.  The 
comment  also  cites  the  1995  edition  of 
the  "Dietary  Guidelines  for  Americans" 
issued  on  lanuary  2,  1996,  jointly  by  the 
Department  of  Agriculture  and  the 
Department  of  Health  and  Human 
Services.  CSPI  stated  that  the  guidelines 
say  that  antioxidants  such  as 
carotenoids  are  of  interest  because  they 
may  have  a  beneficial  role  in  reducing 
the  risk  of  cancer  and  certain  other 
chronic  diseases.  CSPI  asserts  that  if 
evidence  of  carotenoids'  value  in 
protecting  health  is  sufficient  to  warrant 
such  a  statement  by  the  Department  of 
Health  and  Human  Services,  it  should 
be  sufficient  for  FDA  to  inform 
consumers  that  olestra  depletes 
carotenoids.  CSPI  also  argued  that 
depletion  of  carotenoids  is  a  side  effect 
that  the  public  cannot  monitor  and  the 
public  needs  information  on  side  effects 
in  order  to  decide  whether  to  buy 
olestra-containing  foods. 

In  contrast  to  CSPI's  comments,  a 
comment  to  the  1996  final  rule 
specifically  opposed  use  of  the  words 
"causing  cancer  or  blindness"  on  the 
label  statement  because  the  words  put 
olestra  in  the  category  of  cigarettes  and 
expressed  the  opinion  that  olestra  did 
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not  belong  in  he  same  category  as 
cigarettes,  but  provided  no  factual 
information  oi  rationale  in  support  of 
the  opinion  e>  pressed. 

FDA  does  m  )t  agree  that  olestra- 
containing  foe  ds  should  be  required  to 
bear  a  label  sti  itement  indicating  that 
consiunption  i  »f  these  foods  may  reduce 
the  absorption  of  carotenoids  and  that 
carotenoids  m  ly  protect  against  certain 
diseases,  nor  c  oes  FDA  agree  that  it 
should  require  addition  of  specific 
carotenoids  to  olestra-containing  foods. 
Current  evidei  ice  supports  the 
connection  be  ween  the  consumption  of 
fruits  and  veg<  itables  (many  of  which 
contain  carote  (loids)  and  reduced  risk 
for  certain  disi  tases.  The  available  data 
do  not.  however,  establish  any 
identifiable  ni  tritional  or  prophylactic 
benefits  specilically  for  carotenoids, 
either  individually  or  collectively  (61 
FR  31 18  at  31'  9)  other  than  their 
provitamin  A  unction.  This  position  is 
consistent  wit  i  the  conclusions  of  the 
2000  report  of  the  lOM  Panel  on  Dietary 
Antioxidants  <  nd  Related  Compoiuids 
which  found  r  o  basis  for  establishing  a 
DRI  for  beta-c<  jotene  or  other 
carotenoids. f*^  The  1995  "Dietary 
Guidelines  for  Americans"  recommend 
healthy  dietar?  habits,  including  eating 
fruits  and  vegi  tables,  but  do  not  present 
any  new  scien  tific  information  related 
to  possible  bei  leficial  health  effects 
specifically  attributed  to  the 
consumption  6f  carotenoids.  Based  on 
the  lack  of  an  identifiable  nutritional  or 
prophylactic  benefit  for  carotenoids 
(other  than  th^ir  provitamin  A  activity), 
FDA  has  no  b^sis  at  this  time  to  require 
a  label  statement  about  carotenoids  and 

health  effects  or  to 
require  the  ad  lition  of  specific 
carotenoids  to  olestra-containing 
foods.^ 

FDA  determ  ined  in  its  1996  final  rule 
that,  based  on  the  existing  scientific 
evidence,  incl  iding  the  8-week  studies 
examining  the  nutritional  effects  of 
daily  olestra  c  jnsumption.  that  there 
was  no  justific  ation  or  need  to  require 
compensation  of  olestra-containing 
foods  with  specific  carotenoids  (61  FR 
3118  at  3149).  The  data  and  information 
obtained  since  the  time  of  the  1996  final 
rule  do  not  ch  mge  the  agency's  1996 
conclusion. 

The  issue  ol  olestra's  effect  on 
carotenoids  w  is  discussed  by  the  FAC 
in  both  1995  a  nd  1998.  Most  members 
of  the  FAC  agi  eed  in  1995  that  the  effect 
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of  olestra  on  the  bioavailability  of 
carotenoids  is  not  a  fact  that  is  material 
in  light  of  the  consequences  that  may 
result  from  consumption  of  olestra- 
containing  foods  and  therefore  the  effect 
does  not  warrant  disclosure  on  the  label 
of  such  foods  (61  FR  3118  at  3162). 
Subsequently,  in  1998.  a  majority  of  the 
FAC  expressed  the  view  that  there  were 
no  new  data  to  show  that  the  potential 
effect  of  olestra  on  carotenoids 
represents  a  public  health  concem.**^ 

(Comment  26)  A  comment  from 
academia  to  the  current  petition  stated 
that  the  issue  of  olestra,  carotenoids. 
and  chronic  disease  should  be 
considered  by  an  impartial  body  such  as 
the  NAS  to  determine  whether  there  is 
reasonable  certainty  that  reductions  in 
carotenoid  levels  will  not  increase  the 
risk  of  various  diseases.  The  comment 
states  that  the  approval  process  for 
olestra  was  flawed  because  in  the  first 
review,  the  committee  did  not  include 
cancer  or  nutritional  epidemiologists  or 
other  experts  who  are  qualified  to 
review  the  issue  of  carotenoid  intake 
and  its  effect  on  risk  of  chronic  disease. 
The  comment  also  stated  that  in  the 
second  review,  the  committee  did  not 
consider  evidence  considered  by  the 
first  committee,  but  only  considered 
new  evidence.^^  The  comment  asserted 
that  since  the  June  1998  FAC  meeting, 
there  have  been  a  substantial  number  of 
publications  indicating  that  low 
carotenoid  status  may  be  linked  to 
increased  risk  for  certain  diseases  and 
included  copies  of  three  published 
articles  on  carotenoids.^^  The  comment 
also  states  the  results  of  a  1996  survey 
of  13  members  of  the  NAS  Committee 
on  Diet.  Nutrition,  and  Cancer  who 
authored  the  1982  review  of  Diet, 
Nutrition,  and  Cancer.^"  The  siirvey 
asked  the  following  questions:  (1)  "Are 
you  reasonably  certain  that  carotenoids 
contained  in  fruits  and  vegetables  are 
not  related  to  the  apparent  benefits  of 
these  foods  in  reducing  cancer  risk?" 
and  (2)  "Are  you  reasonably  certain  that 
reductions  in  blood  levels  of 
carotenoids  will  not  increase  the  risk  of 
cancer?"  The  comment  stated  that  seven 
members  answered  "no"  to  both 
questions  and  that  not  one  member 
could  affirm  that  they  could  be 
reasonably  certain  that  reductions  in 


"^Transcript,  vol.  3,  pp.  101-174. 

^  FDA  assumes  that  the  first  review  referred  to 
by  the  comment  is  the  1995  meeting  of  the  OWG 
and  FAC  and  that  the  second  review  referred  to  by 
the  comment  is  the  1998  meeting  of  the  FAC. 

■■'The  publications  submitted  with  the  comment 
are  the  same  as  those  discussed  in  the  previous 
comment  (Refs.  39  through  41). 

^  The  survey  was  conducted  in  May  1996  by  Drs. 
Walter  Willett  and  Meir  Stampfer  of  the  Department 
of  Nutrition.  Harvard  School  of  Public  Health. 


blood  carotenoids  would  not  increase    , 
cancer  risk.  Based  on  the  results  of  the 
survey,  the  comment  concluded  that  the 
FDA's  conclusion  of  olestra's 
"reasonable  certainty  of  no  harm"  is  not 
supported  by  expert  scientific  opinion. 
The  comment  asserted  that  the  effects  of 
carotenoids  are  poorly  imderstood  and 
we  cannot  be  reasonably  confident  that 
reduction  in  blood  carotenoid  levels 
will  cause  no  harm.  The  comment  also 
stated  that  the  logic  that  we  caimot  be 
certain  whether  it  is  the  carotenoids  in 
fruits  and  vegetables  that  are  protective 
against  disease  violates  the 
precautionary  principle  and  FDA's 
guideline  of  reasonable  certainty  of  no 
harm  because  the  burden  of  proof 
should  be  on  the  petitioner  to  show  that 
carotenoids  are  not  the  protective 
factors  in  fi^its  and  vegetables. 

This  comment  raises  the  issue  of 
whether  olestra's  use  in  savory  snacks  is 
safe  (section  409(c)  of  the  act),  given  the 
potential  effects  of  olestra  consumption 
on  serum  carotenoids  levels.  This  issue 
is  beyond  the  scope  of  the  petition 
before  FDA  which  concerns  labeling. 
FDA  notes  that  even  if  the  comment  is 
correct  that  olestra's  use  in  savory 
snacks  is  unsafe  due  to  the  additive's 
effect  on  serum  carotenoids,  such  lack 
of  safety  cannot  be  rectified  through 
labeling.  Indeed,  as  noted,  in  the  1996 
final  rule,  FDA  concluded  that  olestra  is 
safe  for  use  in  savory  snacks,  a 
conclusion  reached  after  a  review  of  the 
evidence  in  the  record  concerning 
carotenoids  and  human  health.  If  the 
comment  wishes  to  have  FDA  consider 
this  safety  issue,  they  must  file  a  citizen 
petition  requesting  such  consideration, 
21  CFR  10.30,  not  raise  it  as  a  collateral 
issue  in  this  proceeding.  FDA  addresses 
the  issue  of  labeling  for  olestra's  effect 
on  carotenoids  in  its  response  to  the 
previous  comment.  FDA  addresses  the 
issues  raised  about  the  1995  meeting  of 
the  OWG  and  FAC  and  the  1998 
meeting  of  the  FAC  in  response  to 
comment  43  of  this  document. 

C.  Labeling  for  Special  Populations 

(Comment  27)  Some  comments  to  the 
current  petition  stated  that  the  olestra 
label  should  include  a  statement  that 
olestra-containing  foods  should  not  be 
given  to  children.  One  comment  stated 
that  olestra  should  be  marketed  in 
childproof  containers  or  the  food  label 
should  include  the  statement  "Keep  out 
of  reach  of  children."  One  comment 
expressed  concern  that  there  is  a  lack  of 
testing  and  evaluation  of  olestra  in 
young  children,  and  that  even  small 
packages  may  be  a  relatively  high  dose 
in  children  when  considered  on  the 
basis  of  grams  of  olestra  per  kilogram  of 
body  weight.  Two  comments  reported 
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GI  reactions  of  a  child  who  had 
consumed  an  olestra-containing  food. 

CSPI  submitted  comments  to  the  1996 
final  rule  requesting  that  the  olestra 
label  contain  statements  directed  toward 
certain  populations  of  consumers.  In 
particular.  CSPI  stated  that  the  label 
statement  should  contain  special 
notification  for  children  and  for  the 
elderly  because  olestra  is  poorly  studied 
in  children  and  there  are  inadequate 
data  regarding  the  possible  hazards  of 
olestra  consumption  over  both  the  long 
and  short  terms.  The  comment  also 
quoted  a  1995  FDA  review 
memorandum  of  the  petitioner's 
preapproval  Fecal  Parameters  Study 
which  expresses  concern  for  two 
populations  not  represented  in  the 
study,  the  elderly  and  young  children, 
because  of  the  potential  for  increased 
water  loss  through  the  stool  of  subjects 
reporting  olestra-associated  diarrhea 
(Ref.  22).  CSPI  also  stated  that  the  label 
of  olestra-containing  foods  should 
include  statements  directed  toward 
pregnant  women  because  there  are 
inadequate  data  regarding  the  safety  of 
olestra  for  use  by  pregnant  women.  CSPI 
suggested  that  the  label  statement 
indicate  that  those  with  inflammatory 
bowel  diseases,  irritable  bowel  diseases, 
and  malabsorption  disorders  should 
contact  a  physician  before  eating 
olestra-containing  foods  because,  in 
CSPI's  opinion,  the  study  of 
inflammatory  bowel  disease  patients 
was  too  small  and  too  brief  to  determine 
conclusively  that  olestra  is  safe  for 
people  with  these  illnesses. 

FDA  does  not  agree  that  the  agency 
should  require  olestra-containing  foods 
to  bear  a  label  statement  directed  toward 
special  populations.  In  the  1996  final 
rule  (61  FR  3118  at  3156-3157),  the 
agency  stated  its  conclusion  that  olestra 
was  safe  for  use  by  children.  Three 
studies  submitted  in  support  of  the 
original  petition  reported  GI  symptoms 
in  the  young.  FDA  noted  that  GI 
symptoms  seen  in  children  were  similar 
to  those  seen  in  the  8-week  studies  of 
adults.  FDA  concluded  that  the  safety  of 
olestra  for  use  by  children  could  be 
addressed  by  extrapolating  the  GI  effects 
in  adults  to  the  young.  This  approach 
was  fully  consistent  with  the  expert 
views  provided  by  the  OWG  and  the 
members  of  the  FAC.  Further,  the 
petitioner's  Home  Consumption  Study 
submitted  in  support  of  the  current 
petition  shows  no  olestra-related  effects 
in  the  group  of  subjects  younger  than  18 
years  (Ref.  15).  The  comments  provide 
the  agency  with  no  new  data  to  show 
that  olestra-containing  foods  should  not 
be  consumed  by  children,  or  should  be 
specially  labeled  or  packaged  for 
children. 


Similarly,  FDA  does  not  agree  that 
olestra-containing  foods  should  be 
required  to  bear  a  label  statement 
directed  toward  the  elderly.  The  agency 
is  not  aware  of  any  safety  issues  specific 
to  olestra-consumption  by  the  elderly, 
nor  does  the  comment  provide  evidence 
of  such  issues.  Since  submission  of  this 
comment,  the  agency  has  received 
several  postapproval  studies  from  the 
petitioner  that  have  included  subjects 
over  the  age  of  65.  These  studies  have 
not  identified  any  concerns  specific  to 
the  elderly  that  would  require 
specialized  labeling. 

FDA  does  not  agree  with  CSPI's 
conclusion  that  the  agency's 
memorandum  (Ref.  22),  should  drive  the 
overall  conclusion  about  the  effects  of 
consumption  of  olestra-containing  food 
on  children  and  the  elderly.  The  agency 
considered  this  memorandum  in  its 
analysis  of  the  original  food  additive 
petition  on  olestra  (61  FR  3118  at  3155). 
In  the  1996  final  rule.  FDA  concluded 
that  the  Fecal  Parameters  Study  showed 
there  is  no  difference  in  stool 
composition  (e.g.,  water  and  electrolyte 
content)  between  those  olestra- 
consuming  subjects  who  reported 
diarrhea  and  those  who  did  not  (61  FR 
3118  at  3155).  In  its  overall  conclusions 
on  the  effects  of  olestra  on  the  GI  tract, 
the  agency  stated  that  even  those 
olestra-consuming  subjects  in  the 
preapproval  studies  who  experienced 
loose  stools  continuously  for  several 
weeks  did  not  show  any  evidence  of 
fluid  loss,  such  as  hemoconcentration  or 
electrol>'te  imbalance  (61  FR  3118  at 
3159).  Since  publication  of  the  1996 
final  rule,  P&G  submitted  the  Stool 
Composition  Study,  which  examined 
the  effect  of  olestra  on  the  water  content 
of  stools.  The  Stool  Composition  Study 
used  a  dose  of  olestra  that  was  greater 
than  the  highest  dose  used  in  the  Fecal 
Parameters  Study  and  collected  stools 
fi'om  study  subjects  for  a  longer  period 
of  time.  As  discussed  previously,  based 
upon  the  agency's  evaluation  of  the 
Stool  Composition  Study,  FDA  has 
concluded  that  the  GI  effects  observed 
are  not  clinically  significant  (Ref.  18), 
and  that  the  stools  study  subjects 
characterized  as  "diarrhea"  were  not 
associated  with  an  increase  in  stool 
water  (Ref.  10). 

In  addition,  FDA  does  not  agree  that 
olestra-containing  foods  should  be 
required  to  bear  a  label  statement 
directed  toward  pregnant  women.  FDA 
concluded  in  1996  that  olestra  is  safe  for 
its  intended  use  in  savory  snacks 
(§172.867).  FDA  has  no  basis  to 
conclude  that  there  are  consequences 
associated  v\rith  the  consumption  of 
olestra  that  are  specific  to  pregnant 
women.  Importantly,  the  comment 


provides  no  information  to  demonstrate 
that  olestra-containing  foods  present  a 
unique  risk  to  pregnant  women. 

Finally,  FDA  does  not  agree  that 
olestra-containing  foods  should  be 
required  to  bear  a  label  statement 
directed  toward  those  with 
inflammatory  bowel  disease,  irritable 
bowel  disease,  or  malabsorption 
disorder.  Once  again,  the  comment 
provides  no  evidence  to  estabhsh  that 
there  are  consequences  of  olestra 
consumption  specific  to  patients  with 
inflammatory  bowel  disease,  irritable 
bowel  syndrome,  or  malabsorption 
disorder,  that  warrant  special  labeling. 
Moreover,  FDA  considered  data 
regarding  inflammatory  bowel  disease  at 
the  time  of  the  1996  final  rule.  In 
particular.  P&G  conducted  a  study  to 
address  concerns  as  to  whether  the 
presence  of  olestra  in  the  GI  tract 
exacerbates  the  disease  state  of  patients 
with  inflammator>'  bowel  disease.  FDA 
acknowledged  that  the  study  of 
inflammatory  bowel  disease  patients 
was  limited  in  size  and  duration  (61  FR 
3118  at  3155-56).  The  study  does, 
however,  provide  reassurance  that 
consumption  of  20  g  olestra/d  for  up  to 
31  days  did  not  cause  an  observable 
effect  in  populations  with  inflammatory 
bowel  disease.  In  addition  to  this 
human  study,  the  petitioner  conducted 
studies  to  assess  the  potential  for 
increased  absorption  of  olestra  in  guinea 
pigs  with  compromised  GI  tracts 
containing  lesions  similar  to  those  seen 
in  ulcerative  colitis  and  Crohn's  disease. 
The  studies  showed  that  the  absorption 
of  intact  olestra  is  no  greater  in  guinea 
pigs  with  compromised  GI  tracts  than  in 
guinea  pigs  with  normal  GI  tracts  (61  FR 
3118  at  3126-3127). 

(Comment  28)  One  comment  from  an 
individual  consumer  to  the  1996  final 
rule  expressed  concern  that  it  is 
important  for  diabetics  to  know  that 
sucrose  is  part  of  the  olestra  molecule. 

FDA  disagrees  with  this  comment.  As 
discussed  in  the  1996  final  rule,  olestra 
is  a  chemical  combination  of  sucrose 
with  six,  seven,  or  eight  fatty  acids  (61 
FR  3118  at  3118).  While  olestra  is  made 
from  nutritive  ingredients,  only  a 
minuscule  amount  of  olestra  is  absorbed 
by  the  body  (61  FR  3118  at  3120  at 
3126-3127),  and  therefore,  most  of  the 
sucrose  present  in  olestra  is  not 
biologically  available.  Similarly.  FDA 
noted  that  rats  administered  the 
formulation  of  olestra  proposed  for 
human  consumption  absorbed  only  0.14 
percent  of  the  administered  dose  (61  FR 
3118  at  3126).  Thus,  at  most,  only  trivial 
amounts  of  sucrose  could  be  obtained 
from  the  ingestion  of  olestra.  FDA 
concluded  in  1996  that  all  safety  issues 
regarding  olestra  had  been  addressed 
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nutritional  effects  statements.  FDA 
responded  t(  i  these  arguments  in  the 
previous  sections  discussing  comments 
on  the  GI  an  1  nutritional  effects 
statements. !  Joth  comments  argued  that 
the  current  s  cientific  evidence  does  not 
support  rete;  itioft  of  the  label  statement 

label  is  misleading.  Frito- 
Lay  also  poi:  ited  out  that  the  sentence 
'This  produ:t  contains  olestra."  is  not 
needed  in  th  e  label  statement  because 
olestra  is  lisl  ed  in  the  ingredient 
statement,  aj  id  manufactiu-ers  that  use 
olestra  genei  ally  place  the  logo  of  the 
olestra  bran<  name,  Olean,  on  the  front 
panel  of  oIe<  tra-containing  foods. 

In  contras  ,  a  comment  from  CSPI  to 
the  current  {  etition  supported  the 
retention  of  i  label  statement.  In  its 
comment  CS  PI  proposed  the  following 
label  statemi  »nt  enclosed  in  a  box: 

THIS  PROE  UCT 
Olestra  may  c  luse 
loose  stools  it 


CONTAINS  OLESTRA. 
abdominal  cramping  and 
a  small  percentage  of 
ou  experience  adverse  effects 
caused  by  olestra,  call  1-800- 
loui  symptoms  persist  or  are 
a  health  professional, 
con^mption  of  olestra  may  reduce 

a  ^sorption  of  fat-soluble 
(carfitenoids).  Carotenoids.  found  in 
may  protect  you  against 
illnesses. ^^ 


eg  itables. 


»«  FDA  notes  hat  since  the  1996  final  rule.  CSPI 
has  submitted  s  iveral  versions  of  a  suggested  label 
statement.  .The  'ersion  presented  is  CSPl's  most 
"revious  versions  are  generally 
including  a  greater  number  of 
oms.  statements  about  olestra's 
ab)  orption  of  vitamins  A,  D,  E,  and  K, 
OSS  of  carotenoids  may  increase  the 
hpalth  conditions,  and  statements 


niptc 


CSPI  argued  that  a  nondescript 
declaration  of  the  word  "olestra"  in  the 
ingredient  listing  does  not  inform 
consumers  of  the  side  effects  of 
consiuning  olestra,  and  unless 
consumers  are  aware  of  the  potential 
side  effects,  they  would  have  no  reason 
to  consult  the  ingredient  list  to 
determine  if  a  food  contains  olestra. 
CSPI  asserted  that  a  similar  concern  was 
raised  about  the  use  of  the  terms 
"pasteurized"  or  "tmpasteinized"  in  the 
preamble  to  the  final  rule  requiring 
warning  label  statements  for 
unpasteurized  juices  (63  FR  37030,  July 
8,  1998).  CSPI  pointed  out  that  the  final 
rule  stated  that  some  cpnsumers  do  not 
know  the  significance  of  pasteurization 
and  therefore  would  not  be  able  to  make 
an  informed  decision  on  whether  to 
purchase  and  consiune  the  products  and 
that  use  of  the  term  "pasteurized"  or 
"unpasteurized"  alone  would  not  give 
consumers  information  about  the  risks 
presented  by  imtreated  juices  (63  FR 
37030  at  37034).  CSPI  noted  that  the 
final  rule  for  labeling  of  unpasteurized 
juices  argues  that  the  presence  of  some 
pathogens  that  have  been  responsible 
for  recent  outbreaks  of  food  borne 
illnesses  associated  with  untreated  juice 
products  is  a  relatively  new 
phenomenon.  Therefore,  consumers  do 
not  associate  such  pathogens  and  the 
risks  they  present  with  the  consumption 
of  imtreated  juice  (63  FR  37030  at 
37032-33).  CSPI  asserted  that  label 
statements  for  olestra  are  necessary  to 
inform  consumers  of  the  unexpected, 
potential  consequences  of  consuming 
foods  that  have  long  been  consumed 
without  adverse  effects  and  that  simply 
disclosing  the  presence  of  olestra  in  the 
ingredient  statement  does  not  inform 
consumers  of  olestra's  potential  side 
effects. 

FDA  agrees  with  the  comments  from 
Frito-Lay  and  P&G  that  olestra- 
containing  foods  should  no  longer  be 
required  to  bear  a  label  statement.  FDA 
concluded  in  the  1996  final  rule  that 
olestra  was  safe  for  its  intended  use  in 
savory  snacks.  As  part  of  the  1996  final 
rule,  FDA  required  a  label  statement  to 
appear  on  olestra-containing  foods.  The 
label  statement  was  required  to  inform 
consumers  of  the  potential  for  olestra  to 
cause  GI  effects  and  because  consumers 
had  no  experience  with  this  food 
ingredient.  The  label  was  also  required 
in  order  to  prevent  constimers  from 
erroneously  concluding  that  the 
vitamins  added  to  olestra-containing 
foods  would  contribute  significant 
amounts  to  their  diet  when,  in  fact, 


directed  toward  special  populations  (such  as 
children,  patients  taking  Coumadin,  and  those  with 
bowel  disorders). 


these  vitamins  were  added  to  offset  any 
vitamin  losses  caused  by  the 
consumption  of  olestra-containing 
foods.  The  rationale  used  in  the  labeling 
of  untreated  juice  products  caimot  be 
directly  applied  to  the  labeling  of 
olestra-containing  foods  because 
untreated  juice  products  were  labeled  to 
warn  consumers  of  potential  health 
hazards  such  as  serious  illness,  while 
olestra-containing  foods  were  labeled  to 
inform  consiuners  of  potential  effects 
that  do  not  represent  health  hazards. 

In  determining  the  wording  of  the 
warning  statement  for  unpasteurized 
juices,  FDA  determined  from  focus 
group  research  that  most  participants 
had  a  good  understanding  of  what 
pasteurization  was,  but  a  significant       ^ 
number  of  participants  did  not  (63  FR 
37030  at  37034).  The  agency  also 
concluded  that  use  of  the  terms 
"pasteiuized"  or  "impasteiu-ized"  alone 
would  not  give  consiuners  information 
about  the  risks  presented  by  untreated 
juices  (63  FR  37030  at  37034).  In 
contrast,  as  discussed  previously, 
postapproval  consumer  perception 
studies  and  tracking  surveys  show  that 
there  is  currently  a  high  degree  of 
awareness  about  olestra  and  its  ability  to 
cause  GI  effects.  Indeed,  it  appears  that 
consumers  are  more  likely  to 
overestimate  rather  than  underestimate  • 
the  potential  for  olestra  to  cause  GI 
effects.  FDA  does  not  typically  requfre 
label  statements  for  products  that  may 
cause  GI  symptoms  when  consumers  are 
aware  that  such  foods  may  cause  such 
effects.  As  noted  in  the  response  to 
previous  comments,  FDA  does  not 
believe  that  the  label  of  olestra- 
containing  foods  should  be  required  to 
contain  information  about  the  effect  of 
olestra  on  serum  carotenoid  levels.  FDA 
will  require  that  vitamins  A,  D,  E,  and 
K  added  to  olestra  be  labeled  in  the 
ingredient  list  with  an  asterisk  and  the 
phrase  "Dietarily  insignificant"  to 
prevent  consumers  from  being  misled  to 
believe  that  the  added  vitamins 
contribute  significant  amounts  to  the 
diet. 

(Comment  30)  Many  comments  to  the 
current  petition  specifically  stated  that 
olestra-containing  foods  should  bear  a 
label  statement.  Most  of  these  comments 
were  from  consumers  who  reported 
experiencing  GI  reactions  that  they 
associated  with  consuming  olestra- 
containing  foods.  One  comment  stated 
that  the  label  statement  was  important 
in  identifying  the  cause  of  their  GI 
symptoms.  Another  comment  expressed 
concern  that  there  is  insufficient 
knowledge  about  olestra.  Another 
comment  stated  that  a  side  effect  such 
as  severe  abdominal  cramping  and 
diarrhea  should  be  made  known  to 
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people  who  consume  olestra,  because 
,  such  symptoms  can  have  significant 
clinical  effects  on  patients  with  many 
different  medical  conditions. 

In  addition,  some  comments  to  the 
1996  final  rule  specifically  stated  that 
olestra-containing  foods  should  bear  a 
special  label  statement.  One  comment 
stated  that  the  label  statement  required 
by  the  1996  final  rule  is  clear  and 
should  be  retained.  One  comment 
supported  the  need  for  labeling  by  citing 
reports  from  a  number  of  constituents 
who  had  consumed  olestra-containing 
foods  and  had  experienced  severe  GI 
reactions  that  they  believe  were  caused 
by  olestra.  Other  comments  requested 
that  olestra-containing  foods  bear  a  label 
statement  so  that  these  products  can  be 
avoided. 

As  explained  previously,  FDA  has 
concluded  that  olestra-containing  foods 
should  no  longer  be  required  to  bear  a 
label  statement.  FDA  does  not  agree  that 
it  should  require  special  labeling  for 
olestra-containing  foods  on  the  basis 
that  consumers  are  not  familiar  with 
olestra  and  the  potential  GI  symptoms  it 
may  cause.  In  reaching  its  decision  on 
this  food  additive  petition,  FDA 
considered  the  public's  awareness  of 
olestra's  potential  to  cause  GI  effects.  As 
stated  previously,  the  postapproval 
consumer  perception  studies  and  the 
tracking  surveys  show  that  there  is 
currently  a  high  degree  of  awareness 
about  olestra  and  its  potential  to  cause 
GI  effects.  FDA  does  not  typically 
require  special  labeling  of  products  that 
may  cause  GI  symptoms  when 
consumers  are  aware  that  such  foods 
may  cause  such  effects.  FDA  notes  that, 
even  in  the  absence  of  the  label 
statement,  consumers  who  wish  to 
avoid  olestra  will  still  be  able  to  identify 
olestra-containing  foods  because  olestra 
is  required  to  be  declared  in  the 
ingredient  list  of  such  products. 

The  agency  concluded  in  1996  that 
olestra  was  safe  for  use  in  savory  snacks 
and  that  olestra's  GI  effects  were  not 
adverse  health  effects  (61  FR  3118  at 
3159).  The  comments  reporting  GI 
reactions  provide  no  basis  to  conclude 
that  the  GI  symptoms  reported  are 
actually  caused  by  olestra.  The  new  data 
and  information  submitted  by  the 
petitioner  show  that  customary  or  usual 
olestra  consumption  causes  no  increase 
in  the  frequency  of  abdominal  cramps 
and  only  a  minor  increase  in  the 
frequency  of  loose  stools  and  bowel 
movements  and  that  these  effects  do  not 
have  a  meaningful  impact  on  daily 
activity.  Moreover,  the  petitioner's  most 
recent  studies  show  that  the  label 
statement  coruld  be  misleading  and 
cause  consuiilfers  of  olestrk  to  attribute 


serious  problems  to  olestra  when  this  is 
unlikely  to  be  the  case. 

(Comment  31)  Some  comments  fitjm 
individual  consumers  to  the  current 
petition  stated  that  olestra-containing 
foods  should  bear  a  label  statement 
because  the  public  has  a  right  to  know 
about  the  potential  side  effects  of 
olestra-containing  foods. 

FDA  notes  that  the  act  does  not 
provide  the  agency  with  the  authority  to 
require  labeling  simply  because 
consumers  appear  to  want  such 
information.  (See  Stauber  v.  FDA,  895  F. 
Supp  1178,  1193  (N.D.Wisc.  1995); 
Alliance  for  Bioinlegrity  \ .  Shalala,  116 
F.  Supp  166, 179  (DDC  Sept.  29.  2000).) 
FDA  could  require  the  suggested 
labeling  if,  without  such  labeling,  the 
product  labeling  failed  to  reveal  facts 
that  are  material  in  light  of  the 
consequences  which  may  result  from 
the  conditions  of  use  prescribed  in  the 
labeling  or  under  conditions  of  use  that 
are  customary  or  usual. 

(Comment  32)  A  comment  from  Frito- 
Lay  to  the  1996  final  rule  stated  that  the  . 
label  statement  should  contain  only  a 
message  directing  consumers  to  a 
telephone  number  for  more  information 
instead  of  the  current  label  statement. 
The  Frito-Lay  conunent  cited  a 
consumer  study  showing  that  none  of 
the  label  statements  evaluated  in  the 
study  eliminated  consumer 
misperception  and  that  consumers 
interpreted  the  current  label  statement 
as  a  safety  warning.  The  comment 
concluded  that  this  type  of  labeling, 
however  worded,  has  a  strong  negative 
effect  on  the  consumer's  perception  of 
the  safety  of  olestra-containing  foods.  In 
a  comment  to  the  1996  final  rule,  P&G 
stated  that  as  an  alternative  to  the 
nutritional  effects  statement  or  the 
labeling  of  the  added  vitamins  in  the 
ingredient  list  with  an  asterisk,  the 
agency  could  consider  requiring 
manufacturers  to  provide  a  telephone 
number  for  consumers  to  obtain 
nutritional  information.  In  its  comments 
to  both  the  current  petition  and  the  1996 
final  rule,  CSPI  stated  that  the  label 
statement  should  include  a  telephone 
number  for  consumers  to  obtain  more 
information  or  to  report  adverse  effects. 

FDA  does  not  agree  that  it  should 
require  the  labeling  of  olestra-containing 
foods  to  include  a  telephone  number.  As 
explained  pVeviously.  FDA  has 
concluded  that  olestra-containing  foods 
should  no  longer  be  required  to  bear  a 
label  statement  and  that  vitamins  A,  D, 
E,  and  K  required  to  be  added  to  olestra- 
containing  foods  should  be  labeled  in 
the  ingredient  list  with  an  asterisk  that 
refers  to  the  statement  "Dietarily 
insignificant."  FDA  is  requiring  this 
labeling  to  ensure  consumers 


understand  that  such  foods  do  not 
contribute  significant  amounts  of  the 
vitamins  A,  D,  E,  and  K  to  the  diet.  FDA 
does  not  agree  that  it  should  require 
manufacturers  to  provide  a  telephone 
number  in  place  of  this  information. 
FDA  believes  that  there  is  no  basis  to 
require  that  the  label  for  olestra- 
containing  foods  include  a  telephone 
number  for  consumers  to  obtain  more 
information  or  report  adverse  effects, 
nor  do  the  comments  explain  why  such 
a  number  is  necessary  to  prevent  the 
misbranding  of  these  foods.  FDA 
recognizes  that  some  firms  voluntarily 
include  telephone  numbers  on  their 
food  labels.  For  those  products  that  do 
not  contain  a  telephone  number, 
consumers  may  obtain  more  information 
or  report  adverse  effects  by  contacting 
the  company  using  the  company's  name 
and  address,  both  of  which  are  required 
to  appear  on  the  food  label  in 
accordance  with  §  101.5. 

E.  Data  and  Information  Considered  in 
This  Rulemaking 

(Coniment  33)  A  comment  from  CSPI 
to  the  current  petition  stated  that  the 
postapproval  studies  should  be 
considered,  but  they  should  not 
supersede  or  override  the  preapproval 
studies.  The  comment  asserted  that  the 
postapproval  studies  are  not  a  reason  to 
reject  all  the  previous  evidence  that 
olestra  can  cause  GI  symptoms.  The 
comment  also  asserted  that  the  lack  of 
adverse  effects  reported  during  P&G's 
postapproval  studies  may  be  due  to  the 
small  doses  of  olestra  consumed, 
relative  to  the  preapproval  studies,  and 
that  rules  should  be  based  on  the 
possibility  that  a  greater  number  of 
olestra-containing  foods  would  be 
consumed  more  frequently  in  the  future. 
CSPI  also  stated  that  the  postapproval 
studies  cannot  disprove  that  olestra- 
containing  foods  cause  adverse  effects 
in  a  small  percentage  of  consumers. 

In  deliberations  on  this  petition,  FDA 
has  considered  all  evidence  of  record 
(including  both  preapproval  and 
postapproval  studies).  The  agency  notes 
that  the  petitioner's  postapproval 
studies  are  m^ant  to  complement,  not 
Supersede,  the  preapproval  studies.  The 
preapproval  studies  were  designed  to  • 
address  safety  while  the  postapproval 
studies  were,  with  the  exception  of  the 
Stool  Composition  Study,  designed  to 
address  labeling. 

FDA's  1996  decision  to  require 
special  labeling  of  olestra-containing 
foods  was  based  on  preapproval  studies 
which  were  designed  to  address  the 
safety  standard  for  food  ingredients — 
reasonable  certainty  of  no  harm  under 
the  intended  conditions  of  use 
(§  170.3(i)).  These  studies  examined  the 
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effect  of  condi  ions  of  use  that  did  not 
reflect  expected  intake  and  thus,  do  not 
provide  inforn  lation  about  the  effects  of 
olestra  consuniption  under  customary  or 
usual  conditio  is.  In  contrast,  the 
petitioner's  re<  ent  Acute  Consumption 
Study,  Home  ( ionsumption  Study,  and 
Rechallenge  SI  udy  more  closely  address 
the  factual  pretlicate  of  the  legal 
standard  for  re  quiring  special  labeling — 
facts  that  are  n  laterial  with  respect  to 
consequences  >vhich  may  result  imder 
the  conditions  of  use  prescribed  in 
labeling  or  advertising  or  under  such 
conditions  of  i  se  that  are  customary  or 
usual  (section  201  (n)  of  the  act).  Thus, 
FDA  conclude  i  that  the  petitioner's 
preapproval  st  idies  should  be 
considered,  but  they  must  be  considered 
in  light  of  the  )ostapproval  studies 
whidi  more  di  rectly  address  whether 
olestra-related  effects  warrant  special 
labeling. 

Dxuing  FDA  s  review  of  P&G's 
petition  for  th«  use  of  olestra  in  savory 
snacks,  FDA  a;  sumed  that  olestra- 
containing  foo  Is  may  be  consiuned 
more  frequentl  y  than  they  are  presently. 
For  example,  \  ?hen  estimating  daily 
intake  of  olesti  a  from  savory  snacks,  the 
agency  assume  d  that  all  savory  snacks 
consumed  woi  id  be  olestra-containing 
savory  snacks  61  FR  3118  at  3125). 
Such  conserva  ive  assumptions  are 
likely  to  over-<  stimate  consumption. 

Olestra  is  cu  rrently  approved  for  use 
as  a  fat  substiti  ite  only  in  ready-to-eat 
savory  snacks.  Any  additional  use  will 
require  agency  approval  through  the 
food  additive  jietition  process  in 
accordance  wih§  171.1  (21  CFR  171.1). 
When  conside  ing  the  approval  of 
olestra  for  add  tional  uses,  FDA  will 
consider  const  mers"  cumulative 
exposure  to  oli  sstra  through  the 
currently  appr  jved  uses  (savory  snacks) 
as  well  as  thro  igh  any  additional  uses 
requested. 

The  questioi  i  raised  by  this  petition  is 
not  simply  wh  sther  olestra  causes  GI 
effects,  but  wh  ether  customary  or  usual 
olestra  consun  iption  causes  GI  effects 
that  warrant  s]  lecial  labeling.  As 
mentioned  pre  viously,  while  no  study 
can  rule  out  th  e  possibility  that  olestra 
may  cause  GI  i  ffects  in  a  small 
percentage  of  ( :onsumers,  the 
petitioner's  pastapproval  studies  do 
show  that  cusi  omary  or  usual 
consiunption  ( i  olestra-containing 
savory  snacks  does  not  cause  GI 
symptoms  wit  i  a  frequency,  severity,  or 
impact  on  dail  y  activity  that  warrant 
special  labelin  g. 

(Comment  3  4)  A  comment  from  CSPI 
to  the  current  petition  cited  a  study  (Ref. 
42)  showing  tl  at  consumption  of  40  g 
olestra/day  res  ulted  in  levels  of  fecal  fat 
commonly  obj  erved  in  patients  with 


steatorrhea  caused  by  malabsorption 
syndrome.  CSPI  quoted  the  researchers' 
concerns  that  physicians  may  suspect 
malabsorption  syndrome  in  patients 
who  consume  olestra  and  subject  them 
to  unnecessary  diagnostic  tests.  CSPI 
stated  that  while  the  results  of  the  study 
alone  may  not  warrant  label  statements 
they  should  be  factored  in  with  studies 
demonstrating  olestra's  effects  on 
nutrient  levels  and  GI  symptoms. 

Consideration  of  the  study  cited  by 
CSPI  does  not  change  the  agency's 
decision  on  this  food  additive  petition. 
CSPI  does  not  explain  how  the  study 
should  be  considered  in  the  context  of 
labeling  or  why  the  results  warrant 
special  labeling  of  olestra-containing 
foods.  CSPI  provides  no  reason  to 
believe  that  customary  or  usual  olestra 
consumption  has  resulted  in  patients 
having  to  undergo  unnecessary 
diagnostic  tests  for  malabsorption 
syndrome  or  that  malabsorption 
syndrome  has  been  incorrectly 
diagnosed  because  of  customary  or 
usual  olestra  consumption.^"  FDA  notes 
that  the  study  cited  in  the  comment 
serves  to  alert  physicians  to  the 
potential  effects  of  olestra  consumption 
on  the  measiu-ement  of  fecal  fat  so  that 
such  misdiagnoses  may  be  avoided. 

(Comment  35)  A  comment  from  CSPI 
to  the  cxurent  petition  addressed  a 
statement  that  P&G  made  in  its  petition 
that  the  First  Amendment,  which 
includes  the  right  not  to  speak,  may  bar 
the  requirement  of  anything  other  than 
material  information  or  information 
deemed  essential  under  the  act  to 
appear  on  the  food  label.  In  its 
comment,  CSPI  stated  that  consumers 
must  be  informed  of  the  possible  side 
effects  of  olestra-containing  foods  so 
that  they  can  avoid  needless  medical 
treatment  or  avoid  the  possibility  of 
suffering  side  effects  altogether.  CSPI 
also  stated  that  the  disclosvue  of 
potential  side  effects  provides  material 
information  and  is  "reasonably  related" 
to  the  agency's  interest  in  preventing 
misleading  food  labels.  Therefore,  in 
CSPI's  view,  the  label  statement  does 
not  violate  the  First  Amendment  right 


'o  Subjects  in  the  study  cited  by  CSPI  were  fed 
40  g  olestra  per  day  for  6  days.  Based  on  the 
agency's  preapproval  estimate  of  olestra 
consumption,  this  level  of  olestra  consumption  is 
unlikely  to  be  achieved  under  customary  or  usual 
consumption  conditions.  FDA's  preapproval 
estimate  of  chronic  daily  olestra  intake  was  7  g/p/ 
d  at  the  90th  percentile  snack  eater  and  20  g/p/d 
for  short-term  "high"  consumption  consumers  (61 
FK  3118  at  3124-3125).  The  estimate  of  chronic 
daily  olestra  intake  assumes  that  olestra  will  be 
consumed  at  this  level  every  day.  FDA  estimated 
that  a  "high"  short-term  consumer  would  consume 
olestra  at  a  level  equivalent  to  eating  a  2  oz  bag  of 
olestra  chips  each  day  for  12  weeks  (61  FR  3118  at 
3124-25). 


not  to  speak,  as  asserted  by  the 
petitioner. 

FDA  did  not  rely  on  the  petitioner's 
First  Amendment  argument  in 
concluding  that  olestra-containing 
products  should  no  longer  be  required 
to  bear  the  label  statement  required  by 
the  1996  final  rule.  The  issue  raised  by 
the  ciurent  petition  and  the  comment  is 
whether  olestra-related  side  effects  are 
consequences  of  customary  or  usual 
olestra  consvimption  that  require 
disclosure  in  labeling.  As  stated 
previously,  the  agency  has  concluded 
that  olestra-related  side  effects  do  not 
warrant  required  labeling  because  these 
effects  are  not  consequences  of 
customary  or  usual  olestra 
consiunption,  and  the  comment 
provides  no  such  data  or  information  to 
demonstrate  the  contrary. 

(Comment  36)  A  comment  from  CSPI 
to  the  current  petition  pointed  out  that 
the  petition  states  that  FDA  may  decline 
to  require  disclosure  of  material 
information  when  to  do  so  would  crowd 
other  important  information  or  confuse 
consumers.  CSPI  argued  that  a  label 
statement  revised  for  increased  clarity 
would  not  confuse  consumers,  and 
snack  food  packages  are  large  enough  to 
provide  a  label  statement  without 
crowding  other  important  information. 

As  noted,  this  final  rule  requires  that 
the  label  of  olestra-containing  foods  list 
vitamins  A,  D,  E,  and  K  in  the 
ingredient  statement  followed  by  an 
asterisk  and  the  phrase  "Dietarily 
insignificant."  FDA  has  determined 
that,  for  the  remainder  of  the  label 
statement  required  by  the  1996  final 
rule,  the  underlying  factual  basis  no 
longer  exists  and  thus,  is  removing  the 
relevant  requirement  frtjm  §  172.867. 
These  changes  in  the  requirements  for 
labeling  of  olestra-containing  foods 
render  moot  the  issue  of  "label 
crowding." 

F.  Safety  of  Olestra 

(Comment  37)  Several  comments  from 
individual  consumers  to  the  current 
petition  stated  that  olestra-containing 
foods  should  no  longer  be  sold.  One 
comment  stated  that  olestra-containing 
foods  should  no  longer  be  sold  because 
even  a  more  prominent  label  statement 
would  not  prevent  illness  in  those  who 
ingest  such  products  in  situations  where 
the  products  are  served  in  unlabeled 
containers.  These  comments  relayed  GI  - 
reactions  that  were  attributed  to  olestra. 
A  comment  from  CSPI  stated  that  other 
countries  have  not  approved  petitions 
for  the  use  of  olestra  and  that  such 
decisions  not  to  approve  olestra  should 
provide  some  guidance  as  to  how  a 
substance  like  olestra  should  be 
regulated. 


Federal  Register/Vol.  68,  No.  150/Tuesday,  August  5,  2003 /Rules  and  Regulations  46399 


A  comment  from  CSPI  to  the  1996 
final  rule  suggested  that  the  label  should 
include  a  statement  indicating  that  the 
long-term  effects  of  olestra  consiunption 
are  not  known.  The  comment  expressed 
concern  that  the  human  studies  were 
too  brief  compared  to  the  length  of  time 
people  will  be  eating  olestra-containing 
foods  and  stated  that  the  problems 
observed  in  the  human  and  animal 
studies  weurant  a  broader  advisory 
about  the  possible  long-term  effects  of 
olestra  consumption.  CSPI  also  stated 
that  labeling  should  be  complemented 
with  point-of-purchase  health-hazard 
information  and  mass  media  consumer 
information  campaigns.  Comments  from 
manufacturers  of  baked  snacks 
expressed  concern  that  without  clear 
labeling  consumers  will  believe  that 
olestra-containing  foods  are  as  safe  as 
baked  snacks. 

In  comments  to  the  1996  final  rule, 
CSPI  and  an  individual  consumer 
requested  that  the  label  statement  be 
placed  on  restaurant  menus  so  that 
diners  will  not  unknowingly  consume 
olestra  at  a  restaurant. 

FDA  disagrees  with  these  comments. 
FDA  concluded  in  the  1996  final  rule 
that  the  use  of  olestra  in  savory  snacks 
meets  the  safety  standard  for  food 
additives,  reasonable  certainty  of  no 
harm  (61  FR  3118  at  3167).  The  label 
statement  required  by  the  1996  final 
rule  was  never  intended  to  prevent 
illness  or  warn  against  conditions  of  use 
that  may  be  harmful  as  the  agency 
concluded  in  1996  that  olestra  is  safe  for 
its  intended  use  in  savory  snacks  even 
without  the  label  statement.  FDA 
required  that  olestra-containing  foods 
bear  the  label  statement  to  provide 
information  about  the  presence  of  the 
vitamins  listed  in  the  ingredient 
statement  and  about  potential  nutrient 
and  GI  effects  of  olestra.  FDA 
determined  that  these  statements  were 
necessary  at  the  time  to  ensure  that 
olestra-containing  foods  are  not 
misbranded  within  the  meaning  of  the 
act  (61  FR  3118  at  3168). 

Because  olestra-containing  foods  are 
safe  even  in  the  absence  of  the  label 
statement,  olestra-containing  foods 
served  in  unlabeled  containers  or  in  a 
restaurant  do  not  represent  a  health  risk. 
FDA  has  no  evidence  to  confirm  that 
there  is  a  group  of  individuals  who  are 
so  sensitive  or  intolerant  to  olestra  when 
it  is  consumed  under  customary  or 
usual  conditions  that  such  consumption 
presents  a  health  concern  or  warrants 
special  labeling.  In  fact,  the  petitioner's 
Rechallenge  Study  shows  that  when 
consumers  who  reported  effects  that 
they  attributed  to  olestra,  were 
rechallenged  with  olestra  chips,  they 
were  no  more  likely  to  report  GI 


symptoms  compared  to  when  they  were 
challenged  with  triglyceride  chips. 

G.  Allergenicity  of  Olestra  or  Olestra- 
Containing  Foods 

(Comment  38)  A  comment  from  CSPI 
to  the  current  petition  stated  that  while 
there  is  no  reason  to  think  that  olestra 
itself  causes  allergic  reactions,  the 
agency  or  the  petitioner  should  conduct 
tests  to  determine  whether  a 
contaminant  in  olestra,  or  another 
ingredient  in  olestra-containing  chips, 
causes  allergic  reactions  because  allergic 
responses  were  reported.  The  comment 
added  that  FDA  cannot  design  an 
accurate  label  statement  until  such 
studies  have  been  conducted. 

FDA  does  not  agree  that  allergenicity 
testing  of  olestra  or  olestra-containing 
foods  must  be  conducted  before  ruling 
on  this  petition.  The  agency  addressed 
the  potential  allergenicity  of  olestra  in 
the  1996  final  rule  (61  FR  3118  at  3166). 
Food  allergens  are  generally  known  to 
be  protein  or  glycoprotein  in  natuire. 
Olestra,  composed  of  six,  seven,  or  eight 
fatty  acids  esterified  to  sucrose,  is 
neither  a  protein  nor  a  glycoprotein  and 
does  not  contain  these  substances  even 
as  minor  constituents.  The  comment 
provides  no  basis  to  alter  FDA's  original 
conclusion  that  olestra  is  unlikely  to 
cause  allergic  reactions. 

FDA  acknowledges  that  some  reports 
allege  that  unspecified  allergic  reactions 
or  symptoms  of  allergic  reactions  were 
caused  by  an  olestra-containing  food. 
The  comment  provides  no  evidence  or 
reason  to  conclude  that  the  effects 
reported  were  caused  by  olestra.  FDA. 
notes  that  a  published  article  reports 
that  when  individuals  who  reported  an 
allergic  reaction  to  olestra  were 
rechallenged,  none  of  the  individuals 
were  found  to  have  a  positive  response 
to  olestra  upon  eating  olestra-containing 
potato  chips  or  when  given  a  skin  prick 
test  with  olestra  (Ref.  43). 

FDA  notes  that  olestra-containing 
foods,  like  non-olestra-containing  foods, 
contain  other  ingredients  that  may  be 
allergens  to  some  individuals. 
Consumers  are  informed  of  the  presence 
of  such  potential  food  allergens  through 
the  product  ingredient  statement,  as  is 
the  case  for  products  containing 
potentially  allergenic  substances  like 
milk  and  eggs. 

H.  Nutrition  Labeling  and  Claims 

(Comment  39)  A  comment  from  CSPI 
to  the  current  petition  asserted  that  the 
amount  of  olestra  contained  in  snacks 
should  be  declared  in  the  Nutrition 
Facts  label.  The  comment  stated  that  the 
amount  of  total  fat  per  serving  should  be 
listed  with  an  asterisk  pointing  to  a  note 
stating,  "This  product  contains  x  grams 


of  olestra,  which  is  not  digested  by  the 
body.  These  figures  have  been  adjusted 
to  reflect  that  reduced  availability."  The 
comment  states  that  the  amount  of 
available  fat,  saturated  fat,  and 
polyunsaturated  fat  would  be  Usted. 
Alternatively,  the  comment  stated  that  if 
the  Nutrition  Facts  label  states  "Fat  0  g" 
an  asterisk  should  reference  the 
statement,  "Contains  x  grams  of  olestra, 
which  is  not  absorbed  by  the  body." 

In  a  related  comment  to  the  1996  final 
rule,  P&G  stated  that  the  amount  of 
olestra  per  serving  should  not  be 
included  on  the  label  because  the 
presence  of  olestra  is  already  declared 
in  the  ingredient  statement  and  because 
the  position  of  olestra  within  the 
ingredient  statement  will  reflect  its 
predominance  based  on  weight  in  the 
food.  P&G's  comment  also  stated  that 
there  is  no  precedent  for  requiring  the 
declaration  of  the  amount  of  an 
ingredient  on  the  food  label,  and  that 
many  manufacturers  offer  consumers 
access  to  phone  numbers  from  which 
they  could  obtain  quantitative 
information  about  ingredients. 

These  comments  on  the  information 
that  should  appear  on  the  Nutrition 
Facts  panel  of  olestra-containing  foods 
fall  outside  the  scope  of  this  document. 
As  stated  in  the  notice  of  filing,  this 
petition  proposed  to  amend  the  food 
additive  regulations  by  removing  the 
requirement  for  the  label  statement 
prescribed  in  §  172.867(e),  the 
requirement  for  which  is  found  only  in 
paragraphs  (e)(1)  through  (e)(3). 

FDA  notes,  however,  that  the  current 
regulation  on  ingredient  labeling 
(§  101.4)  requires  food  ingredients  to  be 
declared  by  thefr  common  or  usual 
names  in  the  ingredient  statement  of  the 
food.  Accordingly,  olestra-containing 
foods  must  declare  olestra  as  an 
ingredient  of  the  food.  Olestra's 
placement  in  the  declaration  of 
ingredients  is  determined  by  its 
predominance  based  on  weight  in  the 
food.  In^ddition,  §  101.4(e)  provides 
manufacturers  with  a  uniform  method 
to  voluntarily  declare  the  percentage  of 
each  ingredient  in  their  product  (58  FR 
2850  at  2865,  January  6,  1993). 

(Comment  40)  A  comment  from  CSPI 
to  the  current  petition  stated  that 
olestra-containing  food  should  not  be 
allowed  to  use  the  phrase  "fat-free."  The 
comment  stated  that  olestra  is  a  fat; 
therefore,  the  term  "fat-free"  on  the 
label  of  olestra-containing  foods  is 
inaccurate.  Instead  of  using  the  phrase 
"fat-free,"  CSPI  suggested  that  olestra- 
containing  food  could  declare  "no 
calories  from  fat"  or  "contains  x  grams 
of  olestra."  This  type  of  labeling 
statement  would  help  to  differentiate 
baked  snacks  from  olestra-containing 
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A  comment 
manufacturer 
stated  that  ole: 
should  not  be 
free"  and  "lo 
content  of  olesj 


snacks.  The  co  inment  stated  that  an 
ounce  of  bakec  chips  provides  an  ounce 
of  carbohydrat  5  and  protein,  whereas  an 
ounce  of  olesti  a-containing  chips 
provides  only  i  wo-thirds  to  three- 
fourths  an  oun  :e  of  carbohydrate  and 
protein. 

m  a  potato  chip 
the  1996  final  rule 
-containing  foods 
llowed  to  declare  "fat- 
fat"  because  the  fat 
a-fried  chips  is  equal  in 
quantity  to  that  of  any  standard  chip; 
therefore,  the  ciomment  concluded  Aat 
the  label  statei|ient  is  misleading. 

These  commients  on  the  declaration  of 
"fat-free"  on  olestra-containing  foods 
fall  outside  tha  scope  of  this  document. 
As  stated  in  the  notice  of  filingi  this 
petition  propojed  to  amend  the  food 
additive  regulations  by  removing  the 
requirement  fo  r  the  label  statement 
prescribed  in  §  172.867(e).  The 
requirement  fo  r  the  label  statement  is 
found  only  in  !i  172.867(e)(1)  through 
(e)(3).  These  cc  mments  relate  to  a 
requirement  found  in  §  172.867(e)(5). 
FDA  notes  tl  at  the  agency  previously 
olestra  shall  not  be 
considered  to  1  e  a  source  of  fat  or 
calories  for  pui  poses  of  nutrition 
labeling  or  nut  lent  content  claims 

is  neither  a  triglyceride 
nor  is  it  absorb  ed  or  metabolized  like  a 
fat  (§  172.867(e)(5)). 


/.  Appeiirance 
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retained 
increase  the  li 
will  read  the 


lal«l 


becau  se 


)  Comments  to  both  the 
and  the  1996  final  rule 
i  tppearance  of  the  label 
from  individual 
CSPI  requested  that  the 
be  larger,  printed  in  bold 
on  the  principal 
the  package  to  increase 
CSPI  stated  that  many 
CSPI's  telephone  line 
did  not  see  the  label 
to  consumption.cmd 
from  consimiers 
In  its  comments  to 
1  Tile,  CSPI  requested  that 
be  placed  far  enough 
of  the  container  to 
linobscured  surface  for  the 
tjiere  be  sufficient  white 
box  to  set  off  the 
the  box,  that  the  label 
ack  on  a  white 

the  size  of  the  text 
package  size  increases, 
word  such  as  "Notice" 

statement,  and  that  the 
label  statement  be 
boxed  statements 
elihood  that  consiuners 
statement. 


tie 


that 


Comments  from  a  trade  association  to 
the  1996  final  rule  stated  that  the  olestra 
label  statement  should  use  general  food 
labeling  typography  (as  described  in 
§§  101.2, 101.3,  and  101.105),  like  that 
used  for  labels  on  products  containing 
mannitol,  sorbitol,  and  polydextrose. 
Frito-Lay  argued  that  the  appearance 
requirements  of  the  olestra  label  should 
be  aligned  with  those  of  other 
substances  with  similar  effects  and 
levels  of  concern.  The  comment  pointed 
out  that  label  statements  for  food 
additives  that  are  proven  to  cause 
serious  health  problems,  such  as  sulfites 
(21  CFR  130.9).  do  not  have  the 
stringent  requirements  for  labeling 
prominence  that  are  required  of  olestra, 
which  has  been  determined  to  be  safe. 
Comments  from  P&G  and  a  trade 
association  stated  that  the  box  around 
the  label  statement  should  be  eliminated 
because  it  increases  concern  about  the 
safety  of  the  product.  P&G  stated  that 
boxed  statements  are  appropriate  only 
when  death  or  very  serious  illness  is  a 
possible  outcome  of  customary  or  usual 
use. 

As  explained  previously,  FDA  has 
concluded  that  olestra-containing  foods 
should  no  longer  be  required  to  bear  the 
label  statement  required  by  the  1996 
final  rule.  Therefore,  the  appearance  of 
the  label  statement  is  no  longer  an  issue. 
The  label  for  olestra-containing  foods 
will  be  required  to  provide  information 
about  the  added  vitamins  A,  D,  E,  and 
K  through  an  asterisk,  in  the  list  of 
ingredients,  referencing  the  statement 
"Dietarily  insignificant."  The 
prominence  and  placement  of  the 
phrase  "Dietarily  insignificant"  will 
follow  customary  practice  for  other  food 
products  (such  as  §§  101.60,  101.61,  and 
101.62)  and  will  appear  prominently 
and  conspicuously  as  specified  in 
§  101.2(c). 

/.  Labeling  for  Single-Serving  Packages 

(Comment  42)  Comments  from  Frito- 
Lay  and  a  trade  association  to  the  1996 
final  nde  stated  that  single  serving 
packages  of  olestra-containing  foods 
should  be  exempt  from  the  requirement 
to  bear  a  label  statement  because  the 
small  package  of  such  containers  is  not 
compatible  with  the  label  statement, 
and  because  the  portion  contained  in 
such  packages  is  so  small  that  the  label 
statement  may  not  disclose  a  material 
fact.  Frito-Lay  recommended  that 
instead  of  the  label  statement  required 
on  larger  packaging,  single-serving 
packages  include  the  statement,  "For 
information  on  olestra  call  1-800-XXX- 
XXXX." 

In  contrast,  CSPI  stated  that  single- 
serving  packages  should  be  required  to 
bear  the  label  statement  because  studies 


by  P&G  show  that  the  amoimt  of  olestra 
contained  in  such  packages  is  sufficient 
to  increase  the  incidence  of  GI 
disturbances. 

As  explained  previously,  FDA  has 
concluded  that  olestra-containing  foods 
should  no  longer  be  required  to  bear  a 
label  statement  that  informs  consumers 
about  the  potential  GI  effects  of  these 
products.  Therefore,  whether  single- 
serving  containers  should  be  required  to 
bear  the  label  statement  is  no  longer  an 
issue.  FDA  does  not  believe  that  single 
serving  packages  should  be  exempt  from 
the  required  labeling  of  added  vitamins 
A,  D,  E,  and  K  with  an  asterisk  and  the 
phrase  "Dietarily  insignificant",  nor  do 
the  comments  provide  a  basis  for  such 
an  exemption. 

K.  1995  and  1998  FAC  Meetings 

(Comment  43)  A  comment  from  CSPI 
to  the  current  petition  criticized  the 
1995  and  1998  FAC  meetings  held  by 
FDA.  CSPI  asserted  that  the  1995  FAC 
did  not  provide  objective  advice  to  FDA 
regarding  the  approval  of  olestra.^'  CSPI 
also  stated  that  the  committee  did  not 
contain  a  single  expert  on  carotenoids 
and  that  9  of  the  1 7  committee  members 
who  concluded  that  olestra  meets  the 
safety  standard  of  "reasonable  certainty 
of  no  harm"  were  affiliated  with 
industry. 

CSPI  also  stated  that  the  conclusions 
of  the  1998  FAC  must  be  considered  in 
light  of  the  fact  that  the  committee  did 
not  consider  studies  conducted  prior  to 
January  30, 1996,  including  those 
studies  that  CSPI  stated  prove  that 
olestra  can  cause  gastrointestinal 
symptoms  and  reduce  serum  carotenoid 
levels.  CSPI  also  pointed  out  that  the 
1998  FAC  did  not  consider  the  Fecal 
Parameters  Study  even  though  it  was 
provided  to  FDA  after  the  1995  FAC 
meeting.  CSPI  also  stated  that  reports  of 
GI  symptoms  such  as  diarrhea,  cramps, 
and  nausea  were  downplayed  at  the 
1998  FAC  because  they  were  not 
"unexpected"  problems  and  the 
committee  was  asked  only  to  consider 
whether  there  were  any  "unexpected" 
problems  associated  with  olestra. 

FDA  does  not  agree  that  the  1995  FAC 
provided  biased  advice.  CSPI  raised  this 
issue  previously  and  FDA  responded  in 
the  1996  final  rule  (61  FR  3118  at  3164). 
As  stated  in  the  1996  final  rule,  FAC 
members  are  screened  prior  to  each 
meeting  to  determine  if  they  have  a 
conflict  of  interest  with  the  material  to 
be  discussed  at  the  meeting.  Committee 
members  are  also  expected  to  provide 
an  objective  opinion  on  the  information 
presented.  FDA  believes  that  the 
committee  was  fairly  balanced  as 


"  In  its  comment  CSPI  cites  Ref.  36. 
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required  by  the  Federal  Advisory 
Committee  Act  (FACA).  FDA  also 
believes  that  there  is  no  basis  to 
conclude  that  the  10  nutrition  experts  at 
the  FAC  meeting  were  not  able  to 
understand  the  views  and  information 
presented  on  carotenoids  (61  FR  3118  at 
3164). 

As  part  of  the  1996  final  rule,  FDA 
announced  its  intention  to  review  and 
evaluate  all  data  and  information 
bearing  on  the  safety  of  olestra  received 
by  the  agency  within  the  first  30  months 
after  the  approval  of  olestra  and  to 
present  an  evaluation  of  the  data  to  the 
agency's  FAC  (§  172.867(f)).  Consistent 
with  its  obligation,  in  1998  FDA 
presented  to  the  FAC  an  evaluation  of 
the  data  and  information  obtained  since 
the  1996  approval  of  olestra.  The 
purpose  of  the  presentation  was  to 
receive  advice  from  the  Committee  on 
whether  there  continued  to  be 
reasonable  certainty  that  use  of  olestra 
is  not  harmful.  Specifically,  the  1998 
FAC  was  asked  to  evaluate  whether  data 
and  information  obtained  since  the 
approval  of  olestra  raised  safety 
concerns  regarding  any  GI  effects  that 
were  not  anticipated  at  the  time  of 
olestra's  approval  and  whether  any 
newly  available  data  showed  that 
consumption  of  olestra-containing  foods 
had  a  significant  adverse  health  effect 
due  to  olestra's  interference  with 
absorption  of  fat-soluble  vitamins  or 
other  lipophilic  substances.  ^^  Tije 

committee  was  also  asked  whether  the 
label  statement  should  be  changed  in 
light  of  new  data  and  information. 
Because  the  FAC  was  asked  if  there 
were  any  new  issues  raised  since  the 
approval  of  olestra,  the  committee  was 
asked  to  consider  only  the  data  and 
information  obtained  since  the  approval 
of  olestra.  Much  of  the  new  data  focused 
on  the  effects  of  "real  life"  consumption 
of  olestra-containing  foods  (i.e.,  the 
Rechallenge  Study,  the  Acute 
Consumption  Study,  and  the  Home 
Consumption  Study).  The  studies 
conducted  prior  to  the  approval  of 
olestra,  such  as  the  Fecal  Parameters 
Study,  examined  the  effects  of  olestra 
when  consumed  under  conditions 
designed  to  assess  safety  and  were 
previously  considered  by  FDA  in  its 
review  of  the  petition  for  the  use  of 
olestra  in  savory  snacks.  Although  the 
1998  FAC  did  not  consider  the 
petitioner's  Fecal  Parameters  Study,  the 
committee  did  consider  the  Stool 
Composition  Study.  Like  the  Fecal 
Parameters  Study,  the  Stool 
Composition  Study  was  designed  to 
examine  olestra's  effect  on  objective 
stool  characteristics  but  tested  a  higher 


dose  of  olestra  and  collected  stool 
samples  on  a  greater  number  of  days 
than  was  done  in  the  Fecal  Parameters 
Study.  The  committee  also  considered 
FDA's  analysis  of  the  reports  collected 
through  passive  surveillance  by  P&G 
and  CSPI,  which  include  reports  of  GI 
symptoms  such  as  diarrhea  and 
abdominal  pain.''^  Upon  review  of  the 
data  and  information  received  since  the 
1996  final  rule,  a  majority  of  the  FAC 
concluded  that  there  continues  to  be 
reasonable  certainty  of  no  harm 
concerning  the  use  of  olestra  in  savory 
snacks.^*  FDA  believes  that  the  data  and 
information  considered  by  the  1998 
FAC  were  appropriate  for  the  objective 
of  the  meeting,  to  determine  whether 
the  data  and  information  obtained  since 
the  approval  and  marketing  of  olestra 
raise  any  issue  not  anticipated  at  the 
time  of  approval. 

VI.  Summary 

In  its  petition,  P&G  requested  that 
FDA  amend  the  food  additive 
regulations  in  §  172.867  Olestra  by 
removing  the  requirement  for  the  label 
statement  prescribed  in  §  172.867(e). 
Based  on  its  analysis  of  data  and 
information  in  the  petition,  as  well  as 
data  and  information  in  FAP  7A3997 
(which  resulted  in  the  establishment  of 
§  172.867(e)),  FDA  has  concluded  that 
olestra-containing  foods  should  no 
longer  be  required  to  bear  a  label 
statement  informing  consumers  of 
possible  GI  symptoms  from 
consumption  of  olestra.  FDA  also  has 
concluded  that  olestra-containing  foods 
should  no  longer  be  required  to  bear  a 
label  statement  informing  consumers  of 
possible  effects  of  olestra  on  the 
absorption  of  some  vitamins  and  other 
nutrients.  Finally,  FDA  has  concluded 
that  olestra-containing  foods  should  no 
longer  be  required  to  bear  a  label 
statement  informing  consumers  that 
vitamins  A,  D,  E  and  K  have  been 
added.  Instead,  the  listing  of  the 
vitamins  in  the  ingredient  statement  of 
olestra-containing  foods  will  now  be 
followed  by  an  asterisk  that  is  linked  to 
the  statement  "Dietarily  insignificant." 

Vn.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(k)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 


'^Transcript,  vol.  1.  pp.  22-25. 


Transcript,  vol.  1.  pp.  258-270. 
Transcript,  vol.  3,  pp.  101-174. 


Vm.  Inspection  of  Documents 

In  accordance  with  §  171.1(h),  the 
petition  and  the  documents  that  FDA 
considered  and  relied  upon  in  I'eaching 
its  decision  to  approve  the  petition  are 
available  for  inspection  at  the  Center  for 
Food  Safety  and  Applied  Nutrition  (see 
ADDRESSES)  by  appointment  with  the 
information  contact  person.  As  provided 
in  §  171.1(h),  the  agency  will  delete 
from  the  documents  any  materials  that 
are  not  available  for  public  disclosure 
before  making  the  documents  available 
for  inspection. 

Additionally,  a  copy  of  P&G's 
December  1999  petition  and  additional 
supporting  material  that  P&G  supplied 
are  publically  available  at  the  Division 
of  Dockets  Management  (Docket  No. 
OOF-0792. 

IX.  Objections 

Any  person  who  will  be  adversely 
affected  by  this  regulation  may  file  with 
the  Division  of  Dockets  Management 
(see  ADDRESSES)  written  or  electronic 
objections  by  (see  DATES).  Each 
objection  shall  be  separately  numbered, 
and  each  numbered  objection  shall 
specify  with  particularity  the  provisions 
of  the  regulation  to  which  objection  is 
made  and  the  grounds  for  the  objection. 
Each  numbered  objection  on  which  a 
hearing  is  requested  shall  specifically  so 
state.  Failure  to  request  a  hearing  for 
any  particular  objection  shall  constitute 
a  waiver  of  the  right  to  a  hearing  on  that 
objection.  Each  numbered  objection  for 
which  a  hearing  is  requested  shall 
include  a  detailed  description  and 
analysis  of  the  specific  factual 
information  intended  to  be  presented  in 
support  of  the  objection  in  the  event 
that  a  hearing  is  held.  Failure  to  include 
such  a  description  and  analysis  for  any 
particular  objection  shall  constitute  a 
waiver  of  the  right  to  a  hearing  on  the 
objection.  Three  copies  of  all  documents 
shall  be  submitted  and  shall  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Any  objections  received  in 
response  to  the  regulation  may  be  seen 
in  die  Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

X.  References 

The  following  references  have  been 
placed  on  display  in  the  Division  of 
Dockets  Management  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.  Monday 
through  Friday. 
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List  of  Subjects  in  21  CFR  Part  172 

Food  additives,  Reporting  and 
recordkeeping  requirements. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  172  is 
amended  as  follows: 

PART  172— FOOD  ADDITIVES 
PERMITTED  FOR  DIRECT  ADDITION 
TO  FOOD  FOR  HUMAN 
CONSUMPTION 

■  1.  The  authority  citation  for  21  CFR 
part  172  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321.  341.  342,  348. 
371,  379e. 

■  2.  Section  172.867  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§172.867    Olestra. 


(e)(1)  Vitamins  A,  D.  E.  and  K  present 
in  foods  as  a  result  of  the  requirement 
in  paragraph  (d)  of  this  section  shall  be 
declcU'ed  in  the  listing  of  ingredients. 
Such  vitamins  shall  not  be  considered 
in  determining  nutrient  content  for  the 
nutritional  label  or  for  any  nutrient 
claims,  express  or  implied. 

(i)  An  asterisk  shall  follow  vitamins 
A.  D.  E,  and  K  in  the  listing  of 
ingredients; 

(ii)  The  asterisk  shall  appear  as  a 
superscript  following  each  vitamin; 

(iii)  Immediately  following  the 
ingredient  list  an  asterisk  and  statement, 
"Dietarily  insignificant"  shall  appear 
prominently  and  conspicuously  as 
specified  in  §  101.2(c)  of  this  chapter; 

(2)  Olestra  shall  not  be  considered  as 
a  source  of  fat  or  calories  for  purposes 
of  §§  101.9  and  101.13  of  this  chapter, 
***** 

Dated:  July  17,  2003. 
Jeffrey  Shuren,  , 

Assistant  Commissioner  for  Policy. 

|FR  Doc.  03-19508  Filed  8-1-03;  4:00  pm) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  172 

[Docket  No.  1 987F-01 79] 

Food  Additives  Permitted  for  Direct 
Addition  to  Food  for  Human 
Consumption;  Olestra 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule;  denial  of  requests  for 

a  hearing  and  response  to  objections. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
requests  for  a  hearing  it  has  received  on 
the  final  rule  that  amended  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  sucrose  esterified  with 
medium  and,  long  chain  fatty  acids 
(olestra)  as  a  replacement  for  fats  and 
oils  in  savory  snacks.  After  reviewing 
the  objections  to  the  final  rule  and  the 
requests  for  a  hearing.  FDA  has 
concluded  that  the  objections  do  not 
raise  any  issue  of  material  fact  that 
justifies  a  hearing  or  otherwise  provides 
a  basis  for  revoking  the  regulation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Ditto.  Center  for  Food  Safety  and 
Applied  Nutrition  {HFS-255),  Food  and 
Drug  Administration,  5100  Paint  Branch 
Fkwy  .  College  Park,  MD  20740.  202- 
418-3102. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background  and  Procedural  History 

II.  Standard  for  Granting  a  Hearing 

III.  Objections  and  Supporting 
Documents  Submitted  by  Center  for 
Science  in  the  Public  Interest  (CSPI) 

IV.  Analysis  of  Objections  and  Response 
to  Hearing  Requests 

A.  Carotenoids 

1.  Are  Carotenoids  Beneficial  to 
Health? 

2.  Does  Consumption  of  Olestra  Cause 
a  Harmful  Depletion  of 
Carotenoids? 

B.  Vitamin  K 

C.  Gastrointestinal  (GI)  Effects 

1.  Are  the  Observed  GI  Symptoms 
Adverse  Health  Effects? 

2.  Did  FDA  Err  in  Pooling  Certain  GI 
Data  for  Analysis? 

D.  Adequacy  of  Olestra's  Label 
Statement 

1 .  Label  Statement  Regarding  GI 
Effects 

2.  Label  Statement  Regarding 
Absorption  of  Nutrients 

E.  Alleged  Procedural  Problems  in  the 
Olestra  Proceeding 

F.  Alleged  Absence  of  Reasonable 


Certainty  of  No  Harm 
V.  Summary  and  Conclusion 

I.  Background  and  Procedural  History 

In  a  notice  published  in  the  Federal 
Register  of  June  23,  1987  (52  FR  23606). 
FDA  announced  that  a  food  additive 
petition  (FAP  7A3997)  had  been  filed  by 
the  Procter  &  Gamble  Co.,  6071  Center 
Hill  Rd..  Cincinnati.OH  45224-1703 
(P&G,  the  petitioner),  proposing  the 
issuance  of  a  food  additive  regulation 
providing  for  the  safe  use  of  sucrose 
esterified  with  mediiun  and  long  chain 
fatty  acids  as  a  replacement  for  fats  and 
oils.  The  common  name  for  this  additive 
is  olestra.  Subsequently,  the  petitioner 
amended  the  petition  to  limit  the 
intended  use  of  the  additive  to  a  100 
percent  replacement  for  conventional 
fats  in  the  preparation  of  savory  snacks 
(i.e.,  snacks  that  are  salty  or  piquant  but 
not  sweet,  such  as  potato  chips,  cheese 
puffs,  and  crackers). 

FDA  reviewed  the  data  and 
information  in  the  olestra  food  additive 
petition  to  determine  whether  the 
additive  is  safe  (see  section  409(c)(3)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  348(c)(3)).  for 
use  in  savory  snacks.  As  part  of  this 
review  process.  FDA  held  public 
meetings  of  the  agency's  Food  Advisory 
Committee  (the  FAC)  and  a  working 
group  of  the  FAC.  the  Olestra  Working 
Group  (the  OWG)  to  provide  for  a 
scientific  discussion  of  FDA's 
evaluation  of  the  safety  data  in  the 
petition. 

On  January  30,  1996,  FDA  issued  a 
final  rule  in  the  Federal  Register 
authorizing  the  use  of  olestra  in  place  of 
fats  and  oils  in  prepackaged  ready-to-eat 
savory  snacks  (61  FR  3118,  January  30, 
1996)  (§  172.867  (21  CFR  172.867)).  In 
the  preamble  to  the  final  rule,  FDA 
concluded  that  all  safety  issues 
regarding  olestra  had  been  addressed 
adequately  and  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  fi-om 
the  use  of  olestra  in  savory  snacks.  The 
1996  olestra  regulation  requires  that  the 
fat-soluble  vitamins  A.  D,  E.  and  K  be 
added  to  olestra-containing  foods  to 
compensate  for  any  inhibition  of 
absorption  of  these  vitamins  caused  by 
olestra.  The  1996  regulation  also 
requires  that  foods  containing  olestra  be 
labeled  with  the  following  information 
statement: 

THIS  PRODUCT  CONTAINS  OLESTRA. 
Olestra  may  cause  abdominal  cramping  and 
loose  stools.  Olestra  inhibits  the  absorption 
of  some  vitamins  and  other  nutrients. 
Vitamins  A,  D,  E,  and  K  have  been  added. 
(§  172.867(e)(1)). 

Consistent  with  section  409(f)  of  the 
act  (21  U.S.C.  348(f)),  the  preamble  to 
the  final  rule  advised  that  objections  to 


the  final  rule  and  requests  for  a  hearing 
were  due  within  30  days  of  the 
publication  date  (i.e.,  by  February  29, 
1996)1  (§  171.110  (21  CFR  171.110)  and 
21  CFR  12.22(a).)  On  February  29,  1996, 
CSPI  filed  six  objections  to  the  final  rule 
and  requested  a  hearing  on  all  six 
objections.2  CSPI  had  substantially 
participated  in  the  November  1995 
OWG/FAC  meeting  and  had  also  filed 
multiple  sets  of  comments  with  FDA 
prior  to  issuance  of  the  final  rule. 

In  the  preamble  to  the  1996  final  rule 
(61  FR  3118  at  3169),  FDA  advised  that 
it  would  publish  in  the  Federal  Register 
notice  of  the  objections  that  it  received 
or  lack  thereof.  ^  This  document  fulfills 
the  agency's  obligation  to  publish  such 
a  notice.  "The  only  timely,  substantive 
objections  FDA  received  were  from 
CSPI. 

n.  Standard  for  Granting  a  Hearing 

Under  §  171.110  of  the  food  additive 
regulations,  objections  and  requests  for 
a  hearing  are  governed  by  part  12  (21 
CFR  part  12)  of  FDA's  regulations. 
Specific  criteria  for  determining 
whether  a  hearing  has  been  justified  are 
set  forth  in  §  12.24(b).  Under  the 
regulation,  a  hearing  will  be  granted  if 
the  material  submitted  by  the  requester 
shows,  among  other  things,  that:  (1) 
There  is  a  genuine  and  substantial  issue 
of  fact  for  resolution  at  a  hearing;  a 
hearing  will  not  be  granted  on  issues  of 
policy  or  law;  (2)  the  factual  issue  can 
be  resolved  by  available  and  specifically 
identified  reliable  evidence;  a  hearing 
will  not  be  granted  on  the  basis  of  mere 
allegations  or  denials  or  general 
descriptions  of  positions  and 
contentions;  (3)  the  data  and 
information  submitted,  if  established  at 
a  hearing,  would  be  adequate  to  justify 
resolution  of  the  factual  issue  in  the  way 
sought  by  the  requestor;  a  hearing  will 
be  denied  if  the  data  and  information 


>  In  addition  to  notifying  the  public  of  the 
opportiuiity  to  submit  objections  and  hearing 
requests.  FDA  requested  comments  on  the  olestra 
Ial>el  requirement  on  sucti  issues  as  the  need  for 
such  a  label,  the  adequacy  of  its  content,  the 
agency's  word  choice,  and  the  configuration  of  the 
label.  In  the  Federal  Register  of  March  3,  2000  (65 
FR  1 1585).  FDA  announced  that  a  food  additive 
petition  (FAP  0A4708)  had  been  filed  by  PftG 
proposing  to  amend  §  172.867  by  removing  the 
requirement  for  the  label  statement  prescrilied  in 
§  172.867(eJ.  Elsewhere  in  this  issue  of  the  Federal 
Register.  FOA  is  issuing  a  final  rule  that  responds 
to  FAP  0A4708.  In  that  final  rule,  the  agency 
responds  to  comments  received  regarding  the  label 
statement. 

^  In  addition,  FDA  received  several  letters  within 
the  30  day  objection  period,  all  of  which  expressed 
general  of^position  to  olestra.  identified  no 
substantive  question  to  which  the  agency  can 
respond,  and  did  not  request  a  hearing.  These 
letters  will  not  be  discussed  further. 

^  The  lanuary  30.  1996.  final  rule  includes  a  more 
detailed  liackground  statement. 
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submitted  arc  i  insufficient  to  justify  the 
factual  deterifiination  urged,  even  if 
accurate;  and  (4)  resolution  of  the 
factual  issue  n  the  way  sought  by  the 
requestor  is  a  dequate  to  justify  the 
action  requested;  a  hearing  will  not  be 
granted  on  fa  :tual  issues  that  are  not 
determinativi  s  with  respect  to  the  action 
requested,  {e.  g.,  if  the  action  would  be 
the  same  evei  i  if  the  factual  issue  were 
resolved  in  tl  e  way  sought). 

A  party  se€  king  a  hearing  is  required 
to  meet  a  "tk  eshold  burden  of 
tendering  evi  ience  suggesting  the  need 
for  a  hearing.  '  (See  Costle  v.  Pacific 
Legal  Foundc  tion,  445  U.S.  198,  214- 
215  (1980),  nh.  den..  446  U.S.  947 
(1980),  citing  Wej/i6e/;ger  v.  Hynson, 
Westcott  &■  D  inning,  Inc..  412  U.S.  609, 
620-621  (197  3).)  An  allegation  that  a 
hearing  is  nei  :essary  to  "sharpen  the 
issues"  or  to  'fully  develop  the  facts" 
does  not  mee  this  test.  (See  Georgia- 
Pacific  Corp.  V.  U.S.  EPA,  671  F.2d 
1235,  1241  (SthCir.  1982).)  If  a  hearing 
request  fails  I  o  identify  any  evidence 
that  would  be  the  subject  of  a  hearing, 
there  is  no  pc  int  in  holding  one.  In 
judicial  procc  tedings,  a  court  is  '    " 
authorized  to  issue  summary  judgment 
without  an  e^  identiary  hearing 
whenever  it  f  nds  that  there  is  no 
genuine  issu<  of  material  fact,  and  a 
party  is  entitl  ed  to  judgment  as  a  matter 
of  law  (see  Ri  lie  56,  Federal  Rules  of 
Civil  Procedi  re).  The  same  principle 
applies  in  ad  ninistrative  proceedings 
(§12.28). 

A  hearing  i  equest  must  not  only 
contain  evide  nee,  but  that  evidence 
must  raise  a  i  material  issue  of  fact 
concerning  v,  hich  a  meaningful  hearing 
might  be  hek  .  (See  Pineapple  Growers 
Association  \ .  FDA,  673  F.2d  1083,  1085 
(9th  Cir.  198: ).)  Where  the  issues  raised 
in  the  objecti  jn  are,  even  if  true,  legally 
insufficient  t(  >  alter  the  decision,  the 
agency  need  lot  grant  a  hearing.  (See 
Dyestuffs  ant  Chemicals,  Inc.  v. 
Flemming,  2: 1  F.2d  281  (8th  Cir.  1959), 
cert,  denied,  J62  U.S.  911  (I960).)  FDA 
need  not  grai  t  a  hearing  in  each  case 
where  an  obj(  sctor  submits  additional 
information  c  r  posits  a  novel 
interpretatioi  i  of  existing  information. 
(See  United  t  tates  v.  Consolidated 
Mines  &  Smelting  Co.,  455  F.2d  432  (9th 
Cir.  1971).)  Ill  other  words,  a  hearing  is 
justified  only  if  the  objections  are  made 
in  good  faith,  and  if  they  "dra\V  in 
question  in  a  material  way  the 
luiderpinnin;  ;s  of  the  regulation  at 
issue."  (See  Pactra  Industries  v.  CPSC, 
555  F.2d  677  (9th  Cir.  1977).)  Finally, 
courts  have  u  niformly  recognized  that  a 
hearing  need  not  be  held  to  resolve 
questions  of :  aw  or  policy.  (See  Citizens 
for  Allegan  C  ounty.  Inc.  v.  FPC,  414 
F.2d  1125  (DC.  Cir.  1969);  Sun  Oil  Co. 


V.  FPC,  256  F.2d  233,  240  (5th  Cir.),  cert, 
denied,  358  U.S.  872  (1958).) 

Even  if  the  objections  raise  material 
issues  of  fact,  FDA  need  not  grant  a 
hearing  if  those  same  issues  were 
adequately  raised  and  considered  in  an 
earlier  proceeding.  Once  an  issue  has 
been  so  raised  and  considered,  a  party 
is  estopped  from  raising  that  same  issue 
in  a  later  proceeding  without  new 
evidence.  The  various  judicial  doctrines 
dealing  with  finality  can  be  validly 
applied  to  the  administrative  process.  In 
explaining  why  these  principles  "self- 
evidently"  ought  to  apply  to  an  agency 
proceeding,  the  D.C.  Circuit  wrote: 

The  underlying  concept  is  as  simple  as 
this:  justice  requires  that  a  party  have  a  fair 
chance  to  present  his  position.  But  overall 
interests  of  administration  do  not  require  or 
generally  contemplate  that  he  will  be  given 
more  than  a  fair  opportunity. 
(Retail  Clerks  Union,  Local  1401,  RCLA 
V.  NLRB,  463  F.2d  316,  322  (D.C.  Cir. 
1972).)  (See  also  Costle  v.  Pacific  Legal 
Foundation,  supra  at  1106,  and  Pacific 
Seafarers,  Inc.  v.  Pacific  Far  East  Line, 
Inc.  404  F.2d  804  (D.C.  Cir.  1968).) 

In  summary,  a  hearing  request  must 
present  sufficient  credible  evidence  to 
raise  a  material  issue  of  fact  and  the 
evidence  presented  must  be  adequate  to 
resolve  the  issue  as  requested  and.to 
justify  the  action  requested. 

in.  Objections  and  Supporting 
Documents  Submitted  by  CSPI 

In  a  document  dated  February  29, 
1996,  entitled  "Objections  and  Request 
for  Hearing"  (CSPI  obj.).  CSPI  submitted 
to  the  Division  of  Dockets  Management, 
its  objections  to  the  approval  of  the  use 
of  olestra  as  a  food  additive  in  savory 
snacks.  CSPI  submitted  six  objections  to 
the  1996  final  rule,  and  requested  a 
hearing  on  issues  raised  by  each 
objection.  CSPI  raised  one  general 
objection  to  the  1996  final  rule, 
asserting  that  FDA  improperly 
concluded  that  the  use  of  olestra  in 
savory  snacks  meets  the  safety  standard 
of  reasonable  certainty  of  no  harm.  CSPI 
also  raised  five  specific  objections, 
asserting  that:  (1)  Olestra's  potential  to 
deplete  carotenoids  may  present  a  risk 
of  harm  to  health,  which  precludes  a 
finding  of  reasonable  certainty  of  no 
harm;  (2)  FDA's  decision  to  require 
compensation  with  vitamin  K  may  not 
solve  health  problems  that  depletion  of 
vitamin  K  may  cause;  (3)  the  potential 
GI  distiu-bances  that  olestra  may  cause 
are  adverse  health  effects  that  preclude 
a  finding  of  reasonable  certainty  of  no 
harm;  (4)  the  label  statement  required 
on  an  interim  basis  by  the  1996  final 
rule  is  insufficient  to  protect  the  public 
against  adverse  effects  associated  with 
consiunption  of  olestra;  and  (5) 


problems  with  procedure  and  process 
tainted  FDA's  review  of,  and  decision- 
making process  for,  the  food  additive 
petition  for  olestra  to  the  detriment  of 
FDA's  consideration  of  the  public  health 
concerns  raised  by  CSPI  and  others.  In 
support  of  its  objections  and  hearing 
requests,  CSPI  filed  18  exhibits  (CSPI 
exh.  1  through  18.)* 

rV.  Analysis  of  Objections  and 
Response  to  Hearing  Requests 

As  noted  in  section  III  of  this 
document,  CSPI  raised  one  general 
objection  and  five  specific  objections  to 
the  1996  final  rule.  In  this  document, 
FDA  addresses  each  of  CSPI's 
objections,  as  well  as  the  data  and 
information  filed  in  support  of  each, 
comparing  each  to  the  standards  for 
granting  a  hearing  in  §  12.24(b).  Because 
several  of  the  issues  in  the  general 
objection  overlap  with  the  five  more 
specific  objections,  FDA  addresses 
CSPI's  five  specific  objections  first  (CSPI 
obj.  2  through  6),  followed  by  the 
general  objection  (CSPI  obj.  1). 

A.  Carotenoids 

In  its  second  objection  and  request  for 
a  hearing,  CSPI  states  that  there  are  two 
questions  central  to  a  discussion  of  the 
depletion  of  carotenoids  by 
consumption  of  olestra.  First,  are 
carotenoids  beneficial  to  health? 
Second,  if  carotenoids  are  beneficial  to 
health,  does  consumption  of  olestra 
cause  depletion  of  carotenoids  such  that 
there  would  be  an  absence  of  a 
reasonable  certainty  of  no  harm?  CSPI 
claims  that  FDA  did  not  answer  either 
of  these  questions  accurately  and 
requests  a  hearing  on  both  factual 
issues. 

1.  Are  Carotenoids  Beneficial  to  Health? 

In  its  objection  and  request  for  a 
hearing,  CSPI  asserts  that  FDA 
erroneously  concluded  that  there  is  no 
demonstrated  health  benefit  of 
carotenoids  except  the  provitamin  A 
function  of  beta-carotene. 

In  analyzing  this  objection,  it  is 
important  to  recognize  that  FDA's 
position  on  carotenoids  (as  articulated 
in  the  1996  final  rule)  has  two  parts. 
First,  although  FDA  concluded  that 
there  is  no  demonstrated  association 
between  carotenoids  per  se  and  health 


« In  a  letter  dated  August  26, 1996  (Docket  No. 
1987F-0179).  CSPI  requested  that  certain 
documents  submitted  to  the  agency  after  February 
29, 1996,  be  considered  part  of  their  objectjans.  As 
noted  previously,  February  29. 1996,  was  the  final 
day  allowed  under  section  409(f)(1)  of  the  act  for 
submission  of  objections  and  hearing  requests, 
including  supporting  material.  Accordingly,  the 
material  submitted  in  August  1996  was  not  timely 
filed  and  thus,  has  not  been  considered  in 
evaluating  the  CSPI  objections  and  hearing  requests. 
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benefits,  the  agency  agrees  that 
epidemiological  studies  show  an 
association  between  diets  rich  in  fiiiits 
and  vegetables  and  decreased  cancer 
risk  (61  FR  3118  at  3149).^  As  shovra  in 
this  section,  all  of  the  evidence  and 
opinions  cited  by  CSPI  to  support  this 
objection  is  consistent  with  an 
association  between  fiiiit  and  vegetable 
consumption  and  health  benefits. 
Second,  FDA  concluded  that  the 
variation  in  serum  levels  of  carotenoids 
associated  with  olestra  consumption  is 
within  the  normal  range,  given  diet 
variations  and  the  bioavailability  of 
carotenoids.  CSPI's  objection  does  not 
directly  address  this  second  issue.^ 

CSPI  offers  essentially  two  arguments 
to  support  its  view  that  FDA 
erroneously  concluded  that  there  is  no 
demonstrated  health  benefit  of 
carotenoids  except  the  provitamin  A 
function  of  beta-carotene.  First,  CSPI 
asserts  that  FDA's  position  on 
carotenoids  is  a  minority  view.^  To 
support  this  challenge,  CSPI  relies  on 
statements  of  Drs.  Regina  Ziegler  (CSPI 
exh.  10),  WaTter  Willet  (CSPI  exh.  13), 
and  Jerianne  Heimendinger  (CSPI  exh. 
8)  to  demonstrate  that  FDA's  position  is 
not  well-founded.  Importantly,  Drs. 
Ziegler  and  Willet  both  state  that  fruits 
and  vegetables,  not  carotenoids  per  se, 
are  associated  with  reduction  of  the  risk 
of  cancer.  (CSPI  exh.  13,  p.  1;  CSPI  exh. 
10,  letter  dated  October  23. 1995.  p.  1. 
and  letter  dated  January  21, 1996,  p.  2.) 
Similarly,  Dr.  Heimendinger  asserts 
merely  that  evidence  is  "increasing 
that  *   *   *  carotenoids  may  play 
important  roles"  in  reducing  cancer  risk 
(emphasis  added).  (CSPI  exh.  8, 
Heimendinger  letter,  p.  2).  Thus,  none 
of  these  statements  support  CSPI's  claim 
that  carotenoids  have  been 
demonstrated  to  have  a  significant 
beneficial  health  role.^  Accordingly, 


5  Indeed,  CSPI  itself  concedes  that  there  may  be 
"substances  in  fruits  and  vegetables  for  which 
carotenoids  are  markers"  that  are  beneficial  to 
health(CSPIobj.  at  19). 

®  Although  not  strictly  relevant  to  the  objections 
lodged  by  CSPI,  it  is  important  to  note  that  in  its 
1996  final  rule.  FDA  acknowledged  the  growing 
body  of  data  and  information  regarding  carotenoids 
and  committed  to  reviewing  such  information 
within  30  months  of  olestra's  initial  approval  (61 
FR  3118  at  3168  and  footnote  94).  In  lune  1998. 
FDA  presented  the  accumulated  data  and 
information  to  the  FAC. 

'  Although  CSPI  asserts  that  FDA's  view  is  a 
minority  view,  the  final  rule  noted  that  five 
different  conferences  or  reviewing  groups  have 
examined  the  relationship  between  carotenoids  and 
disease  and  concluded  that  there  was  insufficient 
evidence  to  recommend  specifically  the 
consumption  of  carotenoids,  except  to  encourage 
the  consumption  of  fruits  and  vegetables  (61  FR 
3118  at  3148).  CSPI  does  not  challenge  this  fact. 

*  CSPI's  objection  and  hearing  request  on  this 
point  also  refer  to  an  article  published  by  Dr. 
Edward  Giovannucci  addressing  the  association 


FDA  is  denying  CSPI's  request  for  a 
hearing  on  this  issue  because  the 
information  identffied  in  the  objection 
is  insufficient  to  justify  the  factual 
determination  tuged  by  CSPI 
(§12.24(b)(3)).9 

CSPI  also  relies  on  the  dietary 
guidelines  issued  by  the  Department  of 
Health  and  Human  Services  (DHHS), 
4th  edition,  to  support  its  assertion  that 
FDA's  position  on  carotenoids  is  a 
minority  view.  Careful  reading  of  the 
guidelines  establishes  that,  once  again, 
the  evidence  identified  in  the  objection 
does  not  support  the  position  lu^ed  by 
CSPI  because  the  guidelines  do  not 
identify  carotenoids  per  se  as  beneficial 
to  human  health. 

Consumption  of  these  foods  [fruits  and 
vegetables]  is  associated  with  a  substantially 
lower  risk  of  many  chronic  diseases, 
including  certain  types  of  cancers.  (CSPI  exh. 
11,  p.  IS.)'" 

Elsewhere  the  guidelines  describe  the 
role  of  carotenoids  in  health  as  yet-to- 
be  established. 

The  antioxidant  nutrients  found  in  plant 
foods  (e.g.,  vitamin  C,  cjtrotenoids.  vitamin  E, 
and  certain  minerals)  are  presently  of  great 
interest  to  scientists  and  the  public  because 
of  their  potentially  beneficial  role  in  reducing 
the  risk  for  cancer  and  certain  other  chronic 
diseases.  Scientists  are  also  trying  to 
determine  if  other  substances  in  plant  foods 
protect  against  cancer.  (CSPI  exh.  11,  p.  13, 
emphasis  added.) 

Because  the  information  regarding  the 
DHHS  dietary  guidelines  is  insufficient 
to  establish  CSPI's  claim  regarding  the 
role  of  carotenoids  in  human  health, 
FDA  is  denying  a  hearing  on  this  issue 
(§  12.24(b)(3)). 

As  a  third  basis  to  show  that  FDA's 
position  regarding  carotenoids  is  a 
minority  view,  CSPI  cites 
correspondence  between  FDA  and  two 
different  institutes  of  the  National 
Institutes  of  Health  (NIH)."  CSPI 


examined  the  relationship  between  carotenoids  and 
disease  and  concluded  that  there  was  insufficient 
evidence  to  recommend  specifically  the 
consumption  of  carotenoids.  except  to  encourage 
the  consumption  of  fruits  and  vegetables  (61  FR 
3118  at  3148).  CSPI  does  not  challenge  this  fact. 

"CSPI's  objection  and  hearing  request  on  this 
point  also  refer  to  an  article  published  by  Dr. 
Edward  Giovannucci  addressing  the  association 
between  high  intake  of  tomato  products  and 
reduced  incidence  of  prostate  cancer  and  claims 
that  Dr.  Giovannucci  opposes  the  approval  of 
olestra  because  of  the  additive's  potential  to  deplete 
carotenoids,  citing  CSPI  exh.  8.  Although  CSPI  exh. 
8  contains  numerous  letters  from  individuals 
opposing  olestra's  approval,  there  is  no  identifiable 
communication  from  Dr.  Giovannucci  in  that 
exhibit.  In  the  absence  of  specifically  identified 
evidence  demonstrating  Dr.  Giovarmucci's  position, 
FDA  is  denying  CSPI's  objection  and  hearing  on 
this  point  (§  12.24  (b)(2)).  In  addition.  CSPI's 
reliance  on  the  Giovannucci  article  is  misplaced 
because,  even  as  described  by  CSPI,  the  paper  does 
not  support  CSPI's  claim  that  carotenoids 
theniselves  have  been  shown  to  have  distinct  health 
benefits.  Accordingly.  FDA  is  denying  CSPI's  claim 
on  this  point  (§  l?.24(b)|2)  and  (b)(4))-     '^■^■'^"■■ 

^QSPl  also  relies  on  its  White  Paper  (CSPI  exh. 
1)  and  exhibits  3  through  7  to  the  White  Paper. 


challenges  FDA's  reliance  on  the  letter 
from  the  NEI  because  it  only  addresses 
the  role  of  beta-carotene,  not  lutein  or 
lycopene.  Even  if  CSPI's  claims  on  this 
issue  are  correct,  FDA  is  denying  its 
request  for  a  hearing  because  the 
assertion  that  lutein  and  lycopene  have 
a  beneficial  role  in  eye  health  is  not 
supported  by  specifically  identified 
factual  evidence.  Accordingly,  CSPI's 
allegations  are  mere  speculation,  which 
is  not  an  adequate  basis  for  a  hearing 
request  (§  12.24(b)(2)). 

With  respect  to  the  NCI,  CSPI  claims 
that  there  are  conflicting  views  in  the 
record  from  NCI  and  that  FDA  should 
determine,  on  the  record,  the  "official" 
NIH  position.  Specifically,  CSPI 
believes  that  Dr.  Ziegler's  views  are 
significantly  different  from  the  views 
expressed  by  the  then  Director  of  the 
Division  of  Cancer  Prevention  and 
Contttil,  NCI,  NIH,  Dr.  Peter 
Greenwald.'^  CSPI  does  not 
demonstrate  why  such  a  determination 
is  necessary,  the  authority  imder  which 
it  would  be  done,  or  how  it  would  alter 
the  outcome  of  this  proceeding. 
Accordingly.  FDA  is  denying  CSPI's 
request  for  a  hearing  on  this  issue 
(§  12.24(b)(2)  and  (b)(4)). 

Finally,  CSPI  asserts  that  FDA  staff, 
the  OWG,  and  the  FAC  failed  to 
acknowledge  and  accept  data  from  in 
vitro,  animal,  and  epidemiologic  studies 
that  all  point  to  a  protective  role  for 
carotenoids.  In  support  of  this  portion  of 
its  second  objection,  CSPI  cites  two 
articles  (CSPI  obj.  at  p.  20.  footnote 
19).'^  This  portion  of  CSPI's  objection  is 
without  foundation  because  the 
information  specifically  cited  is  not 
adequate  to  establish  the  factual  issue 
urged  by  CSPIi*  (§  12.24(b)(3)).  In 
particular,  the  first  article  cited 
(Garewal,  H.,  "Antioxidants  in  Oral 
Cancer  Prevention,"  American  Journal 
of  Clinical  Nutrition,  62:1410S-1416S, 
1995,  at  141 3S.)  concludes  that  the 
reported  results  do  not  themselves 
demonstrate  a  reduction  in  human 


'^  In  fact.  CSPI's  own  documents  demonstrate  that 
there  is  no  conflict  as  to  the  official  statements  of 
the  NCI  regarding  carotenoids  because  Dr.  Ziegler 
acknowledges  that  she  does  not  speak  on  behalf  of 
the  NCI  (even  though  her  two  letters  are  written  on 
NQ  letterhead).  (CSPI  exh.  10,  letter  dated  January 
21,  1996,  p.  1). 

"These  articles  are  the  only  specific  data 
identified  by  CSPI  to  support  its  second  objection. 

"CSPI  claims  that  FDA,  the  OWG.  and  the  FAC 
ignored  certain  data  on  carotenoids.  Importantly, 
however,  the  two  journal  articles  cited  b>'  CSPI 
were  published  in  a  supplement  to  the  December 
1,  1995,  issue  of  the  American  loumal  of  Clinical 
Nutrition.  The  FAC/OWG  meeting  was  held 
November  14  through  17. 1995,  and  CSPI  presents 
no  evidence  that  these  articles  were  even  available 
at  the  time  of  the  meeting.  In  fact,  these  two  articles 
were  not  submitted  to  FDA  until  December  22. 
1995. 
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cancer  risk,'*  and  CSPI  does  not  identify 
any  other  pott  ntial  health  beneflt  of 
carotenoids  e<  tablished  by  this  article. 
Similarly,  the  second  publication 
(Bertram,  J.  S.  and  H.  Bortkiewicz, 
"Dietary  Caroenoids  Inhibit  Neoplastic 
Transformatic  n  and  Modulate  Gene 
Expression  in  Mouse  and  Human  Cells, 
American  Journal  of  Clinical  Nutrition, 
62:1327S-133SS.  1995,  at  1328S.),  notes 
that  the  invest  igators'  results  simply 
provide  "a  po  isible  mechanistic  basis 
for  the  activit]  of  carotenoids  as 
chemopreven'  ive  agents  (emphasis 
added)."  Monover,  citing  this  second 
publication.  C  5PI  asserts  that 
"carotenoids  sffect  intercellular 
communicatic  ns"  (CSPI  obj.  at  p.  20, 
footnote  19).  I  owever,  CSPI  does  not 
demonstrate  h  ow  the  effect  of 
carotenoids  oi  i  intercellular 
communicatic  ns  supports  its  assertion 
that  carotenoii  Is  are  beneficial  to 
health."*  Acccrdingly,  FDA  is  denying 
CSPI's  hearinj  request  on  this  issue 
(§  12.24(b)(3)) 

CSPI's  secoi  id  argument  to  support  its 
position  that  P  DA  erroneously 
concluded  tha  t  there  is  no  demonstrated 
health  benefit  of  carotenoids,  except  the 
provitamin  A  unction  of  beta-carotene, 
is  that  the  agei  icy  wrongly  insisted  on 
randomized  tr  als  to  establish  the  role  of 
carotenoids  in  health.  CSPI  bases  this 
allegation  on  I  le  fact  that  FDA  quoted 
Dr.  Alvan  Feii  stein  in  the  preamble  to 
the  1996  final  rule.  CSPI  implies  that 
FDA  relied  on  Dr.  Feinstein  and  thus, 
ignored  evidei  ice  in  the  record  that 
establishes  a  b  eneficial  role  of 
carotenoids  in  human  health.  In 
addition,  CSP  claims  that  Dr.  Feinstein 
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is  a  "debunker"  and  he,  and  his  views, 
lack  credibility. 

These  allegations  are  not  adequate  to 
justify  a  hearing  on  this  issue  for  three 
reasons.  First,  CSPI  quotes  Dr.  Feinstein 
out  of  context.  Contrary  to  CSPI's  claim. 
Dr.  Feinstein  did  not  "insist"  on 
randomized  trials.  Instead,  Dr.  Feinstein 
described  certain  limitations  of 
epidemiologic  studies  (studies  such  as 
those  cited  by  another  witness.  Dr.  Meir 
Stampfer),  including  the  fact  that  it  is 
difficult  to  draw  conclusions  about 
cause  and  effect  relationships  from  such 
studies  (Gl  FR  3118  at  3147  to  3148),  a 
conclusion  not  directly  challenged  by 
CSPI.  Thus,  FDA  is  denying  CSPI's 
hearing  request  on  this  point  because  a 
hearing  will  not  be  granted  where  the 
information  to  support  the  factual 
conclusion  urged  is  unreliable 
(§  12.24(b)(2)).  Second,  CSPI  asserts  that 
Dr.  Feinstein  failed  to  acknowledge  that 
the  test  methods  he  advocated  might  not 
be  meaningful  for  dietary  carotenoids. 
Because  CSPI  offers  no  evidence  to 
suggest  that  these  methods  are  not 
appropriate  and  does  not  show  how,  if 
at  all,  prevailing  on  this  factual  issue 
would  change  the  outcome  of  the 
rulemaking,  FDA  is  denying  a  hearing 
on  this  issue  (§  12.24(b)(2)  and  (b)(4)). 
Finally,  in  reaching  its  position  on 
carotenoids,  FDA  considered  all  the 
conunents,  data,  and  information  that 
the  agency  had  received  on  carotenoids, 
including  information  from 
epidemiological  studies  (61  FR  3118  at 
3149).  FDA's  position  on  the 
carotenoids  issue  is  not  inconsistent 
with  the  findings  of  the  epidemiological 
studies  relied  upon  by  CSPI  (61  FR  3118 
at  3149).  Thus,  even  if  Dr.  Feinstein's 
views  were  shown  to  be  incorrect  and 
CSPI  prevailed  on  this  issue,  the 
outcome  of  the  ruling  would  not  be 
altered.  Therefore,  FDA  is  denying 
CSPI's  request  for  a  hearing  on  this  issue 
(§  12.24(b)(4)). 

2.  Does  Consiunption  of  Olestra  Cause  a 
Harmful  Depletion  of  (Darotenoids? 

In  its  second  objection  and  request  for 
a  hearing,  CSPI  asserts  that 
consumption  of  olestra  likely  would 
cause  major  depletions  of  serum  levels 
of  carotenoids  and  that  this  depletion 
could  be  harmful  because  carotenoids 
have  beneficial  properties.'"  CSPI  also 
asserts  that  even  a  5  to  10  percent 


'"To  the  extent  that  CSPI  contends  that  there  is 
a  lack  of  reasonable  certainly  of  no  harm  from 
olestra's  depletion  effect  on  carotenoids,  CSPI's 
hearing  request  is  denied  because  whether  a  food 
additive  is  safe  for  its  intended  use  (i.e.,  whether 
there  is  a  reasonable  certainty  of  no  harm)  is  a 
question  of  law  to  be  decided  based  on  the  facts 
established  in  the  record.  Under  §  12.24(b)(1).  a 
hearing  will  not  be  granted  on  issues  of  policy  or 
law.  t 


reduction  in  serum  levels  of  carotenoids 
could  be  harmful.  CSPI  offers  several 
arguments  to  support  this  portion  of  its 
objection.'^ 

First,  CSPI  asserts  generally  that  the 
amounts  of  olestra  consiuned  are 
sufficient  to  cause  major  depletions  of 
carotenoids,  referring  to  "the  section 
[above]  on  consumption  estimates." 
(CSPI  obj.  at  p.  24.)  However,  there  is  no 
such  section  in  CSPI's  submission. 2° 
Moreover,  CSPI's  objection  did  not  offer 
any  facts  to  contradict  FDA's  conclusion 
in  the  final  rule  that  the  magnitude  of 
olestra's  effects  on  carotenoid 
absorption  are  likely  to  be  within  the 
range  of  normal  variation  (61  FR  3118 
at  3149).  Accordingly,  FDA  is  denying 
CSPI's  challenge  to  the  agency's 
determination  that  any  depletion  of 
carotenoids  by  olestra  consumption 
would  be  minor  because  a  hearing  on  a 
factual  issue  will  not  be  granted  in  the 
absence  of  specifically  identified, 
available  evidence  to  support  the 
requestor's  position  (§  12.24(b)(2)). 

CSPI  also  challenges  FDA's 
conclusion  on  the  magnitude  of 
carotenoid  depletion  by  asserting  that 
patterns  of  consumption  of  olestra  will 
not  prevent  such  depletion.  In 
particular,  CSPI  asserts  that  P&G's 
depletion  studies  only  measured  the 
status  of  beta-carotene  and  thus,  the  full 
impact  of  olestra  consumption  on 
carotenoids  was  not  assessed.  However, 
CSPI  did  not  submit  or  otherwise 
specifically  identify  evidence  to 
establish  that  olestra's  effect  on  beta- 
carotene  was  not  representative  of  the 
additive's  effect  on  carotenoids 
generally.  Moreover,  CSPI  does  not 
demonstrate  how  resolving  this 
particular  issue  in  its  favor  will  alter  the 
outcome  of  this  proceeding. 
Accordingly,  FDA  is  denying  CSPI's 
objection  and  hearing  request 
(§  12.24(b)(2)  and  (b)(4)). 

CSPI  also  claims  that  FDA 
erroneously  relied  on  data  presented  by 
P&G  on  patterns  of  consumption  when 
the  agency  concluded  that  olestra's 
effects  on  carotenoid  absorption  would 
not  be  harmful.  CSPI  did  not  present 


^<'  It  is  important  to  note  that  depletion  of  serum 
carotenoid  levels  is  relevant  only  if  carotenoids 
themselves  are  shown  to  have  human  health 
benefits.  As  discussed  in  the  previous  section, 
CSPI's  objection  and  hearing  request  fails  to 
establish  any  genuine  issue  of  material  fact 
regarding  FDA's  conclusion  that  there  is  no 
demonstrated  health  benefit  of  any  carotenoid 
except  the  provitamin  A  function  of  beta-carotene. 
Thus,  this  portion  of  CSPI's  objection  and  hearing 
request  is  also  denied  because  resolution  of  this 
issue  in  CSPI's  favor  would  not  alter  the  outcome 
of  this  proceeding  (§  12.24(b)(4)). 

^"It  is  possible  that  CSPI  intended  to  reference 
the  discussion  in  its  White  Paper  (CSPI  exh.  1)  on 
consumption  estimates,  but  no  such  reference  was 
given  (§  12.24(b)(2)). 
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any  specific  information  to  dispute 
P&G's  consumption  pattern  data; 
instead,  CSPI  simply  asserted  that  other 
consumption  patterns  were  likely.^' 
Mere  allegations  of  this  type  do  not 
require  that  a  hearing  request  be  granted 
(§  12.24(b)(2)).  Moreover,  although  the 
petitioner  did  present  information  on 
snack  consumption  patterns  and  their 
effects  on  carotenoid  depletion,  FDA 
did  not  rely  on  this  information  in  its 
safety  determination  (61  FR  3118  at 
3149  at  footnote  51).  Accordingly,  even 
if  CSPI  were  to  prevail  on  this  factual 
issue,  the  outcome  of  this  rulemaking 
would  not  be  altered  and  thus,  FDA  is 
.  denying  this  portion  of  CSPI's  objection 
and  hearing  request  (§  12.24(b)(4)}.22 

Finally,  CSPI  relies  on  the 
proceedings  of  a  January  1996  workshop 
at  the  Harvard  School  of  Public  Health 
to  support  its  view  that  olestra's 
depletion  of  carotenoids  will  be 
harmful. 2'  In  particular,  CSPI  cites 
estimates  of  the  possible  impact  on  the 
public  health  that  would  allegedly 
result  from  the  wide-spread  use  of 
olestra  in  snack  foods,  which  estimates 
were  presented  at  the  Harvard  meeting 
(CSPI  exh.  13).  CSPI  contends  that  if 
FDA  had  correctly  understood  the 
Harvard  meeting  estimates  regarding 
carotenoid  depletion,  it  is  doubtful  that 
olestra  would  have  been  approved^* 
(CSPI  obj.  at  28). 


^>  For  example,  CSPI  claims  that  the  "great 
popularity  of  tomato-based  salsa  in  recent  years 
suggests  that  many  consumers  would  consume 
tortilla,  com,  or  potato  chips  with  this  carotenoid- 
rich  dip,  with  or  between  meals."  (CSPI  obj.  at  p. 
24.)  Similarly.  CSPI  asserts  that  "consumption  of 
savory  snacks  is  likely  to  increase  if  olestra  snacks 
become  generally  available."  (CSPI  obj.  at  p.  25.) 
CSPI  does  not  identify  any  particular  information 
or  evidence  in  the  record  to  support  either  assertion 
(§  12.24(b)(2)). 

"  In  questioning  the  petitioner's  evidence  on 
consumption  patterns,  CSPI  also  challenges  the 
hypothesis  of  Dr.  Penny  Kris-Etherton,  a  P&G 
consultant,  that  consumption  of  olestra-containing 
foods  between  meals  has  no  effect  on  carotenoid 
depletion.  Importantly,  however,  CSPI  fails  to 
identify  any  credible  data  or  information  to  support 
its  assertion  that  this  hypothesis  is  "unproven  arid 
doubtful."  (CSPfobj.  at  p.  25.)  Thus.  FDA  is 
denying  CSPI's  request  for  a  hearing  on  this  point 
(§  12.24(b)(2)). 

*'CSPI  raises  two  spurious  arguments  regarding 
carotenoids,  neither  of  which  is  adequate  to  justify 
a  hearing  on  this  issue.  Specifically,  CSPI  criticizes 
the  agency  because  no  one  from  FDA's  "senior 
level"  attended  the  meeting,  and  faults  the 
summary  prepared  by  the  FDA  staffer  who  did 
attend  the  meeting.  In  addition,  CSPI  claims  that  Dr. 
Stampfer  was  given  only  a  limited  period  to  speak 
during  the  November  1995  FAC  meeting  and  that 
his  schedule  precluded  him  from  staying  for  the 
afternoon  session  when  he  could  have  expanded  his 
comments.  Neither  of  these  arguments  raises  a 
material  question  of  fact  that  requires  a  hearing 
(§  12.24(b)(1)). 

"  CSPI  also  asserts  that  at  the  Harvard  meeting, 
P&G  employee  Dr.  Keith  Triebwasser  "stated  that  he 
could  not  assume  that  depletion  of  carotenoids  was 
harmless,"  citing  a  letter  from  Dr.  Alberto  Ascherio 


FDA  is  denying  CSPI's  request  for  a 
hearing  on  this  point  because  the  data 
and  information  submitted  are 
insufficient  to  establish  that  olestra's 
depletion  of  carotenoids  will  be  harmful 
(§  12.24(b)(3)).  First,  the  comments  of 
those  preparing  the  estimates 
undermine  their  validity.  In  particular, 
in  their  letter  transmitting  the  estimates, 
Drs.  Willett  and  Stampfer  readily 
acknowledge  that  the  estimates  are  not 
based  on  an  established  cause  and  effect 
relationship  and  are  speculative  in  that 
they  are  based  on  a  number  of 
assiunptions  (CSPI  exh.  13,  pp.  1,  3,  and 
4).  Moreover,  in  the  preamble  to  the 
final  rule,  FDA  outlined  several 
considerations  to  be  addressed  in 
determining  whether  olestra's  effect  on 
carotenoids  will  be  harmful,  including 
the  other  factors  that  influence 
carotenoid  utilization  (carotenoid 
stability,  bioavailability,  and  absorption) 
and  whether  serum  carotenoid  levels  are 
an  adequate  indicator  of  carotenoid 
availabihty  (61  FR  3118  at  3148  to 
3149).  Neither  CSPI  nor  the  scientists 
who  prepared  the  Harvard  estimates 
addressed  these  considerations. 
Accordingly,  the  Harvard  estimates  in 
and  of  themselves  are  not  adequate  to 
demonstrate  that  olestra's  effect  on 
carotenoid  levels  will  be  harmful. 

B.  Vitamin  K 

In  its  third  objection  and  request  for 
a  hearing,  CSPI  challenges  FDA's 
conclusion  that  supplementation  of 
olestra  with  vitamin  K  wUl  offset  the 
additive's  effect  on  vitamin  K  and 
thereby  prevent  adverse  health  effects 
associated  with  vitamin  K  depletion  in 
olestra  consumers.  CSPI  claims  that 
FDA's  decision  on  this  point  is 
erroneous  for  two  reasons.  First,  CSPI 
asserts  that  a  decision  on  olestra's  safety 
should  not  have  been  made  in  the 
absence  of  a  study  of  the  interaction 
between  Coumadin  (a  widely  used  anti- 
coagulant) and  olestra.  Importantly, 
however,  CSPI  did  not  specifically 
identify  any  available  data  or 
information  in  the  record  to 
demonstrate  why  data  from  a  study  of 
olestra's  effects  on  Coiunadin  therapy 
are  necessary.^^  Accordingly,  FDA  is 


(CSPI  exh.  15).  Importantly,  however.  Dr.  Ascherio  ' 
does  not  directly  quote  or  even  paraphrase  Dr. 
Triebwasser:  instead,  the  letter  contains  Dr. 
Ascherio's  characterization  of  what  Dr.  Triebwasser 
said.  (Dr.  Ascherio  stated:  "The  responses  of  the 
gentleman  from  Procter  &  Gamble  made  it  clear  that 
there  is  no  scientific  evidence  to  support  (a 
conclusion  that  depletion  of  carotenoids  will  not 
harm  people's  health.]"  Again,  the  information 
tendered  by  CSPI  is  insufficient  to  justify  the  factual 
conclusion  urged  and  thus,  FDA  is  denying  CSPI's 
request  for  a  hearing  on  this  issue  (§  12.24^)(3)). 

*'In  fact,  this  concern  was  raised  at  the 
November  1995  FAC  meeting  and  addressed  in  the 


denying  CSPI's  request  for  a  hearing  on 
this  question  because  it  is  merely  an 
imsupported  allegation  (§  12.24(b)(2)). 
Second,  CSPI  asserts  that  olestra 
supplemented  with  vitamin  K  may  have 
adverse  effects  on  bone  formation.  Once 
again,  CSPI  fails  to  specifically  identify 
any  data  or  information  that  could  be 
used  to  resolve  this  question. 
Accordingly.  FDA  is  denying  CSPI's 
objection  and  hearing  request  on  this 
point  (§  12.24(b)(2)). 

CGI  Effects 

In  its  fourth  objection  and  request  for 
a  hearing,  CSPI  asserts  that  in  a 
significant  proportion  of  individuals 
olestra  causes  GI  disturbances, 
including  diarrhea,  that  these 
disturbances  are  adverse  health  effects, 
and  that  these  GI  disturbances  are  of 
sufficient  concern  to  warrant  a  finding 
that  there  is  no  "reasonable  certainty  of 
no  harm."  CSPI  also  asserts  that  FDA's 
analysis  of  the  data  from  two  8-week 
studies  obsc»u«d  the  detection  of  trends 
between  olestra  consumption  and  GI 
symptoms  reported. 

1.  Are  the  Observed  GI  Sjrmptoms 
Adverse  Health  Effects? 

In  its  objection  and  request  for  a 
hearing,  CSPI  asserts  that  FDA  erred  by 
concluding  that  certain  GI  effects  of 
olestra  (such  as  anal  leakage,  underwear 
staining,  and  oil-in-the-toilet)  are  not 
relevant  to  the  question  of  the  safety  of 
olestra.26  In  particular,  CSPI  asserts  that 
these  olestra-related  effects  can  have  an 
"adverse  effect  on  people's  lives  and 
interfere  with  their  daily  activities"  and 
thus  implies  that  FDA  should  have 
considered  them  in  determining 
olestra's  safety.  In  support  of  this 
objection,  CSPI  relies  heavily  on  the 
proceedings  before  the  OWG  and  the 
FAC  (such  as  the  testimony  of  Dr.  Ian 
•Greaves  and  Ms.  Rosie  Schwartz.)^'^ 

At  its  core,  CSPI's  fourth  objection 
concerns  the  meaning  of  the  statutory 
standard  of  "safe,"  section  409(c)(3)(A) 
of  the  act,  and,  specifically,  what  is 


preamble  to  the  final  rule.  One  witness.  Dr.  )ohn 
Suttie,  testified  that  vitamin  K  intake  can  vary  from 
day-to-day  by  three  or  four-fold  and  that  diet  is  not 
usually  a  primary  factor  of  concern  with  anti- 
coagulation therapy.  Accordingly,  he  concluded 
that  changes  due  to  consumption  of  vitamin-K 
compensated  olestra  would  likely  be  within  the 
normal  range  of  dietary  variation  (61  FR  3118  at 
3147). 

^  In  its  fourth  objection.  CSPI  also  claims  that 
consumption  of  olestra  causes  diarrhea,  which  CSPI 
claims  is  an  adverse  health  effect.  However,  CSPI 
does  not  further  address  diarrhea  in  this  objection. 

"  As  part  of  their  objections.  CSPI  criticizes  a 
PftG  market  research  study,  and  the  OWG's  alleged 
reliance  on  it.  FDA  told  the  OWG  that  the  agency 
had  not  used  data  from  the  market  research  study 
in  its  analysis.  Moreover,  FDA  did  not  rely  on  the 
study  in  determining  that  olestra  is  safe.  CSPI 
concedes  as  much  (CSPI  obj.  at  p.  33). 


^\ 
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"harm"  for  |iurposes  of  that  standard. ^8 
CSPI  has  noi  demonstrated  that  FDA 
wrongly  dec  ided  any  genuine  and 
substantial  i  >sue  of  fact  concerning  the 
GI  effects  of  alestra.  Rather,  CSPI 
disagrees  wi  th  FDA's  application  of  the 
statutory  sal  ;ty  standard,  alleging  that 
FDA  ignorec  certain  effects  of  olestra 
consumption  that  CSPI  claims  preclude 
a  finding  of  i  lafety.^^  In  the  absence  of 
a  genuine  ax  d  substantial  issue  of  fact, 
a  hearing  ne  ;d  not  be  granted  because 
a  hearing  is  i  jot  needed  to  settle  issues 
oflaw(§  12.  14(b)(1)). 

2.  Did  FDA  1  rr  in  Pooling  Certain  GI 
Data  for  Anajlysis? 
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not  have  changed  the  outcome  of  this 
proceeding  because  the  results  would  be 
the  same  whether  analyzed  separately  or 
pooled  (61  FR  3118  at  3153  to  3154). 
Accordingly,  FDA  is  denying  CSPI's 
hearing  request  on  this  point 
(§  12.24(b)(4)). 

D.  Adequacy  of  Olestra 's  Label 
Statement" 

In  its  fourth  objection  and  request  for 
a  hearing.  CSPI  challenges  the  label 
statement  required  by  the  1996  final 
rule,  claiming  that  it  is  not  sufficient  to 
protect  the  public  from  adverse  effects 
associated  with  consumption  of  olestra. 
CSPI  also  claims  that  the  portion  of  the 
label  statement  regarding  the  nutritional 
effects  of  olestra  consumption  is 
inadequate.  CSPI  offers  several  specific 
criticisms  in  support  of  these  general 
allegations.  As  shown  in  the  following 
sections  D.l  and  D.2,  none  of  CSPI's 
specific  allegations  raises  a  question  of 
material  fact  that  requires  a  hearing.  In 
analyzing  CSPI's  objection  regarding  the 
olestra  label  statement,  it  is  critical  to 
recognize  that  FDA  did  not  require  the 
statement  to  ensure  olestra's  safe  use  (61 
FR  3118  at  3160).  Instead,  the  label 
statement  was  designed  to  prevent 
olestra-containing  foods  from  being 
misbranded. 

1 .  Label  Statement  Regarding  GI  Effects 

CSPI  alleges  that  the  GI  effects  portion 
of  the  olestra  label  statement  is  not 
adequate  for  three  reasons.  First,  CSPI 
claims  that  the  word  "laxative"  should 
be  used  to  describe  olestra's  GI  effects. 
Second,  CSPI  asserts  that  all  GI  effects 
of  olestra  should  be  disclosed,  including 
diarrhea,  underwear  staining,  oil-in- 
toilet.  and  anal  leakage  because  they 
"might  distress"  consumers  of  olestra- 
containing  snacks.  Third.  CSPI  claims 
that  the  GI  portion  of  the  olestra  label 
statement  ought  to  advise  consumers  to 
seek  medical  treatment  if  the  effects  of 
olestra  consumption  do  not  subside 
within  48  hours  of  consumption. 
Importantly,  CSPI  does  not  dispute  any 
facts  that  underlie  FDA's  decision 
regarding  the  label  statement. 
Fundamentally,  CSPI's  allegation  in  this 
instance  is  that  olestra-containing  foods 
are  misbranded  in  the  absence  of  these 
three  pieces  of  information.  Whether 
foods  that  bear  the  olestra  label 
statement  set  out  in  §  172.867  are 
misbranded  is  a  question  of  law.  Thus, 
FDA  is  denying  CSPI's  hearing  request 
on  this  point  because  a  hearing  will  not 
be  granted  on  issues  of  law 


^^  In  fact,  although  the  two  formulations  of  olestra 
differed  in  the  degree  of  stiffness,  each  was  within 
the  range  of  stiffness  permitted  by  the  1996  final 
rule(§172.867(b)(14)j. 


(§  12.24(b)(1)).  Moreover,  even  if  such 
quesdons  are  questions  of  fact,  CSPI' did 
not  specifically  identify  any  data  or 
other  information  to  support  its 
position.  Thus,  on  this  basis,  FDA  is 
denying  this  hearing  request 
(§  12.24(b)(2)). 

2.  Label  Statement  Regarding 
Absorption  of  Nutrients 

CSPI  also  challenges  that  portion  of 
the  olestra  label  statement  that  relates  to 
absorption  of  nutrients.  CSPI  asserts  that 
this  portion  of  the  olestra  label 
statement  has  several  deficiencies. 
Specifically,  CSPI  claims  that  the  word 
"compensation"  should  be  substituted 
for  "iidded,"  that  carotenoid  depletion 
resulting  from  olestra  consumption 
should  be  disclosed,  that  consumers 
should  be  advised  that  there  are  "no 
data"  about  the  vitamin  K  repletion,  and 
that  the  statement  should  begin  with  the 
word  "warning"  and  appear  on  the  front 
of  the  package.  Again,  in  presenting  this 
portion  of  the  fifth  objection,  CSPI  fails 
to  identify  specifically  any  underlying 
factual  dispute  that  could  be  resolved  by 
a  hearing.  The  question  of  whether 
olestra-containing  foods  that  bear  the 
required  label  statement  are  misbranded 
is  a  question  of  law.  Accordingly,  FDA 
is  denying  CSPI's  request  for  a  hearing 
on  this  point  because  a  hearing  will  not 
be  granted  on  issues  of  law 
(§  12.24(b)(1)). 

E.  Alleged  Procedural  Problems  in  the 
Olestra  Proceeding 

In  its  fifth  objection  and  hearing 
request,  CSPI  claims  that  there  were  a 
number  of  problems  with  the 
procedures  utilized  by  FDA  to  reach  a 
decision  about  the  safety  of  olestra.  CSPI 
raises  the  following  six  complaints:  (1) 
Its  White  Paper  was  not  provided 
prompUy  enough  to  the  members  of 
OWG  and  FAC,  (2)  the  presentation  by 
FDA's  staff  to  OWG  did  not  adequately 
address  carotenoids,  (3)  the  1996  final 
rule  unfairly  described  support  for 
olestra  and  discounted  letters  from  CSPI 
members  opposing  olestra's  approval, 
(4)  the  petitioner  engaged  in  a  letter 
writing  campaign  to  gain  olestra's 
approval,  (5)  FDA  discoimted  the 
opinions  of  CSPI's  experts  and  ignored 
the  "scientific  information"  in  the 
letters  from  these  experts,  and  (6) 
members  of  OWG  and  FAC  were  biased. 
As  is  the  case  with  its  fourth  objection 
and  hearing  request.  CSPI  specifically 
identifies  no  factual  issue  underlying 
any  of  its  six  procedural  complaints.  In 
such  circumstances,  a  hearing  is  not 
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required  (§  12.24(b)(1)).  Accordingly, 
FDA  is  denying  CSPI's  fifth  objection.^" 

F.  Alleged  Absence  of  Reasonable 
Certainty  of  No  Harm 

As  noted,  CSPI  filed  six  objections  to 
FDA's  decision  to  approve  olestra, 
including  a  general  objection  (CSPI  obj. 
1 )  that  asserts  that  the  additive  does  not 
meet  the  statutory  standard  of 
"reasonable  certainty  of  no  harm."^^ 
Many  of  the  assertions  of  CSPI's  general 
objection  mirror  the  cdlegations  of  the 
more  specific  objections  (CSPI  obj.  2 
through  5),  which  FDA  has  considered 
previously  and  denied.^^  Even  standing 
alone,  however,  CSPI's  first  objection 
must  be  denied  for  several  reasons. 

Second,  although  CSPI's  first 
objection  is  the  longest  of  the  six,  it  is 
almost  exclusively  a  series  of 
allegations^"  without  any  specifically 
identified  and  available  evidence  to 
support  them.39  That  is,  CSPI  did  not 
cite  specific  data  or  other  factual 
information  in  the  record  to 
demonstrate  the  validity  of  its 
challenges  to  FDA's  conclusions  (CSPI 


^*  In  feet,  CSPI  raised  most  of  these  complaints  in 
comments  to  FDA  prior  to  olestra's  approval,  and 
the  agency  addressed  each  such  complaint  in  the 
preamble  to  the  final  rule  (61  FR  3118  at  3163  to 
3165).  CSPI's  fifth  objection  and  hearing  request 
does  not  dispute  FDA's  resolution  of  these 
challenges  in  the  final  rule. 

'5  The  act  prohibits  FDA  from  approving  a  food 
additive  if  it  has  not  been  shown  to  be  "safe"  for 
its  intended  use,  section  409(c)(3)  of  the  act;  FDA's 
regulation,  relying  on  the  legislative  history  of  the 
Food  Additives  Amendment  of  1958,  defines  "safe" 
as  "a  reasonable  certainty  in  the  minds  of 
competent  scientists  that  the  substance  is  not 
harmful  under  the  intended  conditions  of  use.  It  is 
impossible  in  the  present  state  of  scientific 
knowledge  to  establish  with  complete  certainty  the 
absolute  harmlessness  of  the  use  of  any  substance." 
(§170.3(i)(2lCFRl7O.3(i)).) 

First,  CSPI's  first  objection  challenges  FDA's 
finding  that  olestra  is  safe  for  use  in  savory 
snacks.^'  As  noted,  resolving  the  question  of 
olestra's  safety  requires  the  application  of  the  legal 
standard  ("safe")  as  defined  by  FDA's  regulations 
("reasonable  certainty  of  no  harm")  to  a  set  of  facts. 
As  such,  the  question  of  whether  olestra  is  safe  for 
its  intended  use  is  a  question  of  law,  not  fact. . 
Accordingly,  FDA  is  denying  CSPI's  first  objection 
because  a  hearing  will  not  be  granted  on  issues  of 
policy  or  law  (§  12.24(b)(1)). 

^■'In  these  circumstances  and  for  reasons  of 
economy,  FDA  does  not  restate  its  analysis  and 
basis  for  denial  of  the  specific  objections. 

''CSPI  asserts  that  FDA's  approval  of  olestra  is 
"artibrary  and  capricious"  and  thus  erroneous 
(GSPI  obj.  at  p.  12).  In  fact,  the  standard  of  review 
for  a  food  additive  approval  is  "a  fair  evaluation  of 

the  entire  record (section  409(g)(2)  of  the 

act).  CSPI  provides  no  evidence  that  FDA  did  not 
conduct  a  fair  evaluation  of  the  entire  record. 

'*  For  example,  in  its  discussion  of  the 
'Inadequate  Safety  Base"  for  olestra,  CSPI  notes  Dr. 
Klish,  a  witness  at  OWG.  testified  that  at  1  year, 
children's  CI  tracts  are  the  same  as  adults  and 
therefore,  data  from  adults  can  be  extrapolated  to 
children.  On  this  subject  CSPI  simply  asserts,  "Life 
experience,  however,  does  not  support  that  view. 
After  all,  why  do  one-  and  two-year-olds  experience 
'toddlers'  diarrhea'  *   *   *  ?  "  (CSPI  obj.  at  p.  8.) 


obj.  at  pp.  8  through  18).  Thus,  CSPI's 
first  objection  is  denied  for  a  second, 
separate  reason  because  a  hearing  will 
not  be  granted  on  the  basis  of  mere 
allegations  (§  12.24(b)(2)).  ^o 

Third,  CSPI  asserts  that  the  quality  of 
certain  studies  relied  upon  by  FDA  is 
"spotty  at  best,"  and  claims  that  these 
tests  were  "critical"  to  the  safety 
evaluation  of  olestra  (CSPI  obj.  at  p.  13). 
In  support  of  this  claim,  CSPI  cites  parts 
of  the  1996  final  rule  and  supporting 
memoranda  discussing  the  limitations 
of  certain  studies.^'  (CSPI  obj.  at  p.  12, 
footnote  8).  Importantly,  however,  CSPI 
does  not  demonstrate  how  the  outcome 
of  this  proceeding  would  have  been 
different  if,  due  to  these  alleged  quality 
problems,  FDA  had  not  been  able  to  rely 
on  these  "certain  studies"  in 
determining  the  safety  of  olestra.  Thus, 
FDA  is  denying  CSPI's  first  objection 
because  a  hearing  will  not  be  granted  on 
factual  issues  that  are  not  determinative 
of  the  action  requested''^  (§  12.24(b)(4)). 

Fourth,  CSPI  challenges  FDA's 
conclusion  that  the  GI  effects  seen  in 
P&G's  8-week  studies  are  not  harmful 
health  effects.  As  part  of  this  challenge, 
CSPI  criticizes  the  size  of  the  two  8- 
week  studies  and  asserts  that  a  larger 
study  would  likely  have  shown 
statistical  significance  at  the  8  grams/ 
day  (g/d)  dose,  citing  the  comments  of 
David  Allison,  Ph.D.,  a  statistician  and 
consultant  to  FAC  (CSPI  obj.  at  pp.  13 
through  14  and  footnote  11).  CSPI  fails 
to  note  that  Dr.  Allison  concluded  his 
statement  by  saying  that  whether  "to 
make  a  great  deal  of  argument  on  is. 
there  or  isn't  there  an  effect  at  the  8  g 
dose  is  really  a  misleading  kind  of 
argiunent  because  it  seems  almost 
certain  that  there  is  but,  rather,  is  it  an 
important  effect,  an  effect  that  is 
clinically  meaningful  *  *   *" 
(transcript  of  FAC  meeting.  November 
16.  1995.  at  p.  52).  In  the  same  footnote, 
CSPI  claims  that  Dr.  Marvin 


'"In  the  carotenoids  portion  of  its  first  objection, 
for  example,  CSPI  refers  to  a  "selection  of  letters 
ftY>m  noted  scientists  opposing  the  approval  of 
olestra  "  (CSPI  exh.  8.)  Notably,  however,  CSPI  does 
no  more  to  identify  the  specific  facts  these  experts 
dispute  or  to  specify  the  data  and  other  information 
on  which  these  experts  rely  (§  12.24(b)(2)). 

*°ll  is  not  surprising  that  CSPI's  allegations  are 
unsupported  because,  in  some  cases,  the  allegations 
are  clearly  false.  For  example,  CSFI  claims  that  "the 
FDA  staff  declined  to  consider"  certain  data 
regarding  carontenoids  (CSPI  obj.  at  p.  6).  In  fact. 
FDA  devoted  a  significant  amount  of  attention  to 
the  carotenoids  issue  (61  FR  3118  at  3147  to  3149 
and  3161),  but  ultimately  reached  a  different 
conclusion  than  that  urged  by  CSPI. 

*'  In  particular,  CSPI  quotes  excerpts  from  the 
1996  final  rule  in  which  FDA  identified  certain 
limitations  of  these  studies  of  olestra.  Identifying 
such  limitations  is  consistent  with  FDA's  obligation 
to  make  a  "fair  evaluation  of  the  data"  in  the  record 
when  determining  olestra's  safety  (section  409(c)(4) 
of  the  act). 


Schneiderman  performed  a  trend  test 
which  demonstrated  an  increase  in 
incidence  of  "gastrointestinal 
disturbances  above  the  placebo  level  at 
8  g/day."  In  fact,  Dr.  Schneiderman's 
analysis  concerned  only  anal  leakage, 
not  all  GI  effects  (CSPI  exh.  14  at  p.  2). 
FDA  foimd  that  anal  leakage  is  not  a 
health  hazard  (61  FR  3118  at  3154),  a 
fact  not  disputed  by  CSPI  in  its 
objections  and  hearing  requests. 
Accordingly,  FDA  is  denying  CSPI's 
objection  on  this  point  because  a 
hearing  will  be  denied  where  the  data 
and  information  submitted  are 
insufficient  to  justify  the  factual 
determination  uiiged  (§  12.24(b)(3)). 

Finally,  CSPI  disputes  FDA's 
conclusion  that  the  "diarrhea" 
experienced  by  olestra  consumers  is  not 
clinical  diarrhea  and  thus,  not  an 
adverse  health  effect.^^  ju  particidar, 
CSPI  asserts  that  "weight  and  water 
content  of  diarrheal  stools  was 
increased  over  those  of  loose  and 
normal  stools  in  subjects  eating  20  g/day 
of  olesti-a."  (CSPI  obj.  at  p.  16). 
Importantiy,  however,  CSPI  does  not 
cite  a  reference  to  support  this 
conclusion.  In  the  absence  of 
specifically  identified  and  available 
evidence  to  support  a  disputed  fact,  a 
hearing  must  be  denied  (§  12.24(b)(2)). 
Moreover.  CSPI  does  not  explain  how  a 
finding  of  increased  stool  weight  among 
olestra  consumers  would  alter  FDA's 
conclusion  that  olestra's  GI  effects  are 
not  harmful  to  health.''''  Thus,  FDA  is 
denying  a  hearing  on  this  issue  because 
it  is  not  determinative  of  the  question  at 
issue  (§  12.24(b)(4)).  Likewise,  although 
FDA  concluded  that  increased  water 
content  of  stools  could  be  an  indicator 
of  true  diarrhea  (61  FR  3118  at  3158), 
FDA  concluded  that  in  the  study  in 
question,  the  data  "regarding  stool  water 
concentration — expressed  as  a  percent 
of  stools  by  weight — suggests  that  the 
stool  water  concentration  of  subjects 
having  diarrhea  diu'ing  the  olestra  20  g/ 
d  period  did  not  differ  from  that  of  their 
nondiarrheal  stools  during  the  placebo 
period"  (61  FR  3118  at  3171;  Ref.  88). 
Thus,  even  if  CSPI  intended  to  rely  on 
Ref.  88  to  support  this  allegation,  the 
memorandum  does  not  establish  that 


■"  For  example.  CSPI  offers  several  criticisms  of 
a  PftG  marketing  study  which  the  company 
presented  to  illustrate  consumption  patterns  for 
savor\'  snacks  (CSPI  obj,  at  p.  13.  footnote  10).  In 
fact,  as  CSPI  noted  (CSPI  obj.  at  p.  33),  FDA  told 
OWG  that  FDA  had  not  relied  on  data  from  this 
study  in  its  safety  evaluation  (Transcript  of  the  FAC 
meeting,  November  16.  1995.  at  p.  55). 

«'CSPI  refers  to  a  December  26.  1995. 
memorandum  of  Karl  Klontz.  M.D.,  erroneously 
describing  it  as  Ref.  87  to  the  final  rule  (CSPI  obj. 
at  p.  16,  footnote  14).  In  fact.  Dr.  KJontz's  December 
26.  1995,  memorandum  is  Ref  88  of  the  final  rule 
(61  FR  3118  at  3171). 
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the  subjects'  stool  water  content 
increased  wien  they  consumed  olestra. 
Thus,  FDA  it  denying  CSPI's  hearing  on 
this  point  (§  12.24{b){3)). 

V.  Summary  and  Conclusion 

The  act  re<  uires  that  a  food  additive 
be  shown  to  je  safe  prior  to  marketing 
imder  sectio  i  409  cf  the  act.  Under 
§  170.3(i),  a   Dod  additive  is  "safe"  if 
there  is  a  rea  sonable  certainty  in  the 
minds  of  competent  scientists  that  the 
substance  is  not  harmful  under  the 
intended  cor  ditions  of  use.  In  the 
agency's  Jam  lary  30,  1996,  final  rule 
approving  ol  jstra,  FDA  concluded  that 
the  studies  o  )nducted  to  establish  the 


safety  of  this  additive  demonstrate  that 
olestra  is  safe  for  its  intended  use  in 
savory  snacks. 

The  petitioner  has  the  burden  to 
demonstrate  the  safety  of  the  additive  in 
order  to  gain  FDA  approval. 
Nevertheless,  once  FDA  makes  a  finding 
of  safety  in  an  approval  document,  the 
burden  shifts  to  an  objector,  who  must 
come  forward  with  evidence  that  calls 
into  question  FDA's  conclusion 
[American  Cyanamid  Co.  v.  FDA,  606 
F2d.  1307,  1314-1315  (D.C.  Cir.  1979)). 

Despite  its  many  allegations,  CSPI  has 
not  established  that  FDA  overlooked 
significant  information  in  the  record  in 
reaching  its  conclusion  that  olestra  is 


safe.  In  such  circumstances,  FDA  has 
determined  that  the  objections  do  not 
raise  any  genuine,  and  substantial  issue 
of  fact  that  would  justify  an  evidentiary 
hearing  on  any  of  the  objections  raised 
(§  12.24(b)).  Accordingly,  FDA  is 
overruling  CSPI's  objections  and  is 
denying  CSPI's  requests  for  a  heeiring  in 
their  entirety. 

Dated:  July  23,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-19509  Filed  8-1-03;  4:00  pm] 
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DEPARTMSNT  OF  EDUCATION 
RIN1820ZA)0 

National  Inttitute  on  Disability  and 
Rehabilitatibn  Research 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
EducatioQ.  j 

ACTION:  Notice  of  proposed  priorities 
and  change  ^o  the  application  process. 

summary:  ifie  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  is  Droviding  notice  of  a 
proposed  priority  for  the  Alternative 
Financing  Mechanisms  Program  (AFP) 
under  title  Ijl  of  the  Assistive 
Technology  Act  of  1998  (AT  Act)  that  is 
administered  by  the  National  Institute 
on  Disabilitiand  Rehabilitation 
Research  (NIDRR).  The  Assistant 
Secretary  is  also  providing  notice  of  a 
proposed  pr  ority  for  the  Access  to 
Telework  Fi  nd  Program  (Telework) 
under  section  303(b)  of  the 
Rehabilitatidn  Act  of  1973.  as  amended 
(Rehab  Act),  that  is  administered  by  the 
Rehabilitatic  n  Services  Administration 
(RSA).  In  ad  iition,  the  notice  contains 
changes  to  tl  le  application  process  that 
NIDRR  and  jlSA  will  use  for  these 
competitioni. 

DATES:  We  must  receive  your  written 
comments  on  or  before  September  4, 
2003.  I 

AOOflESSES:  Address  all  comments  about 
this  priority  lo  Carol  Cohen,  U.S. 
Department  of  Education,  400  Maryland 
Avenue,  SWl,  room  3420,  Switzer 
Building,  wishington,  DC  20202-2645. 
Fax:  (202)  2d5-8515.  If  you  prefer  to 
send  your  comments  through  the 
Internet,  uselthe  following  address: 
carol. coben<^ed. gov. 

FOR  FURTHER!  INFORMATION  CONTACT: 

Carol  Cohen]  Telephone:  (202)  205- 
5666.  1 

If  you  use  i  telecommunications 
device  for  ths  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475  or 
via  the  Interaet:  carol.cohen@ed.gov. 

Individuals  with  disabilities  may 
obtain  this  d  jciunent  in  an  alternative 
format  (e.g.,  Jrallle,  large  print, 
audiotape,  oi  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  During 
and  after  the  comment  period,  you  may 
inspect  all  pi  iblic  comments  about  these 
priorities  in  oom  3420,  Switzer 
Building,  33il  C  Street,  SW., 
Washington,  DC,  between  the  hoius  of 
8:30  a.m.  an(  4  p.m..  Eastern  time, 
Monday  thro  ugh  Friday  of  each  week 
except  Feder  il  holidays. 


Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  these  proposed  priorities.  To 
ensure  that  yoiu  comments  have 
maximiun  effect  in  developing  the 
notice  of  final  absolute  priorities,  we 
urge  you  to  be  specific  about  any 
recommended  changes. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the  Comments 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

We  will  announce  the  final  priorities 
in  a  notice  in  the  Federal  Register.  We 
will  determine  the  final  priorities  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  fix)m  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  proposed  absolute  priorities,  we 
invite  applications  through  a  notice  in  the 
Federal  Register. 

SUPPLEMENTARY  INFORMATION:  The 

Assistant  Secretary  may  use  these 
priorities  for  competitions  in  fiscal  year 
(FY)  2003  and  later  years. 

Eligibility  for  an  AFP  Grant 

States  that  receive  or  have  received 
grants  under  section  101  of  the  AT  Act 
are  eligible  for  an  AFP  grant.  Under 
section  3(a)(13)(A)  of  the  AT  Act,  State 
means  each  of  the  several  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands.  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Eligibility  for  a  Telework  Grant 

States  as  defined  in  the  AT  Act  and 
governing  bodies  of  American  Indian 
tribes  located  on  Federal  and  State 
reservations  consistent  with  section 
7(19)(B)  of  the  Rehab  Act  are  eligible  for 
a  Telework  grant.  Consortia  of  States 
and  American  Indian  tribes  are  also 
eligible  for  a  Telework  grant. 

Joint  Administration  of  Grants 

States  may  jointly  apply  for  and 
administer  an  AFP  grant  and  a  Telework 
grant.  States  that  submit  one  application 
for  the  two  priorities  must  meet  the 


requirements  for  each  priority  and  will 
compete  separately  under  each  priority. 

Proposed  Priority  1:  Alternative 
Financing  Mechanism  Program 

Note:  Public  comment  is  limited  to  those 
portions  of  the  proposed  AFP  priority  not 
specifically  addressed  by  the  AT  Act.  We 
have  provided  citations  to  the  AT  Act  where 
appropriate. 

Background 

The  purpose  of  title  III  of  the  AT  Act 
is  to  maximize  independence  and 
participation  in  society  by  individuals 
with  disabilities  through  the 
establishment  of  the  AFP.  Title  III 
authorizes  a  Federal  program  to  pay  a 
share  of  the  cost  of  establishment  or 
expansion,  and  administration  of 
programs  that  fund  alternatives  to  the 
traditional  payment  options  of  public 
assistance  and  self-financing  so  that 
individuals  with  disabilities  can  acquire 
assistive  technology  devices  and 
services  (hereinafter  referred  to  as  AT). 

Most  individuals  with  disabilities  do 
not  have  the  private  financial  resources 
to  purchase  the  AT  they  need. 
Currently,  major  service  programs  such 
as  Medicaid,  Medicare,  and  vocational 
rehabilitation  ceinnot  meet  the  growing 
demand  for  AT.  The  AFP  offers 
individuals  with  disabilities  attractive 
options  that  significantly  enhance  their 
access  to  AT  in  a  way  that  underscores 
independence  and  inclusion. 

The  Assistant  Secretary  may  award 
one-year  grants  or  cooperative 
agreements  to  States  to  establish  or 
maintain  an  AFP  to  increase  access  to 
AT  for  individuals  with  disabilities. 
NIDRR  made  AFP  grants  to  six  States  in 
FY  2000  and  to  14  States  in  FY  2001. 
hi  addition,  NIDRR  funded  one  AFP 
Technical  Assistance  project  to  assist 
States  to  apply  for  AFP  grants  and  to 
assist  recipients  to  develop  and 
implement  the  AFP  program  in  their 
States. 

On  August  13,  2002,  NIDRR 
published  a  notice  in  the  Federal 
Register  inviting  comments  on  the  AFP 
(67  FR  52838)  NIDRR  received  17 
comments  by  the  deadline.  The 
proposed  AFP  priority  contains 
provisions  suggested  by  the 
commenters.  In  addition,  in  response  to 
the  comments,  NIDRR  is  planning  on 
making  changes  to  its  application 
process  for  AFP  awards. 

An  AFP  grantee  may  implement  one 
or  more  types  of  alternative  financing 
mechanisms  to  allow  individuals  with 
disabilities  and  their  family  members, 
guardians,  advocates,  and  authorized 
representatives  to  purchase  AT  devices 
and  services.  The  statute  requires 
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grantees  to  place  all  funds  that  support 
dieir  AFP  grant,  including  those  repaid 
diuing  the  life  of  the  program,  in  a 
permanent  and  separate  account  (Sec. 
303(b)(5)(A)). 

The  following  is  a  discussion  of 
important  issues  that  an  applicant  for  an 
AFT  grant  should  consider  in 
developing  an  application. 

(1)  Nature  of  the  Match:  As 
established  in  the  Fiscal  Year  2002 
Appropriations  bill  that  supercedes  the 
AT  Act's  statutory  requirement,  the 
State:Federal  match  requirement  ratio  is 
1:3  (Department  of  Education 
Appropriations  Act,  2002,  Public  Law 
107-116).  Thus,  the  State  match  share  is 
25  percent. 

In  the  past,  the  biggest  hurdle  to 
States  submitting  a  fundable  application 
for  an  AFP  grant  has  been  meeting  the 
requirement  in  section  303(b)(1)  to 
match  the  Federal  award  with  cash. 
NIDRR  received  comments  on  this  issue 
luging  that  "cash"  be  defined  as  broadly 
as  possible,  including  allowing  "in- 
kind"  contributions  to  qualify  as  a 
match  of  the  Federal  funds.  NIDRR  has 
concluded  that  the  statute  does  not 
allow  for  this  interpretation.  The 
statutory  language  is  clear:  the  State 
matching  funds  musit  be  cash.  Thus,  the 
match  cannot  be  "in-kind" 
contributions  such  as  personnel  costs, 
rent,  equipment  or  other  program 
supports. 

State  matching  funds  must  come  from 
State,  local  or  private  soiuces  (Sec. 
303(b)(1)).  State  matching  funds  may 
not  be  other  Federal  or  previously 
obligated  State  funds,  or  funds  made 
available  by  a  financial  or  lending 
institution  for  direct  loans  that  are  not 
maintained  in  the  required  permanent 
separate  account.  The  proposed  priority 
includes  a  provision  establishing  that 
applicants  must  identify  the  source  of 
their  matching  funds. 

The  State  matching  funds  cannot 
supplant  funds  that  have  been  used  to 
support  AFP  mechanisms  (e.g.,  title  I  or 
existing  title  III  funds)(Sec.  303(b)(4)). 
However,  a  State  may  use  its  AFP  award 
to  expand  an  existing  AFP. 

(2)  Permanence  of  the  Program:  The 
AFP  awards  have  a  12-month  funding 
period  (Sec.  303(b)(2)).  However,  the 
project  period  for  an  AFP  remains  in 
effect  for  as  long  as  the  program 
originally  funded  by  the  AFP  award  is 
in  operation.  NIDRR  received  comments 
asking  for  clarification  of  the  statutory 
language  that  refers  to  the  permanence 
of  the  AFP.  The  proposed  priority 
includes  a  provision  that  addresses 
what  is  meant  by  a  State's  obligation  to 
implement  its  AFP  grant  on  a 
permanent  basis.  This  obligation  goes 


well  beyond  a  project's  12-month 
fimding  period. 

(3)  Responsibilities  of  the  Grantee 
During  the  First  Budget  Period:  During 
the  first  12-month  budget  period,  the 
statute  requires  a  grantee  to  submit 
policies  and  procedures  to  NIDRR  that 
will  be  used  to  administer  the  AFP  grant 
(Sec.  305).  The  proposed  AFP  priority 
includes  provisions  specifying  when 
diuing  the  first  12-month  budget  period 
these  policies  and  procedures  must  be 
submitted  to  NIDRR.  In  addition,  the 
proposed  AFP  priority  includes 
provisions  requiring  the  grantee  to 
undertake  two  additional  statutory 
activities  during  the  first  12-month 
budget  period:  (1)  depositing  its 
matching  funds  and  its  Federal  award 
funds  into  a  permanent  separate  account 
(Sec.  303(b)(5)),  and  (2)  entering  into  a 
contract  with  a  community-based 
organization  (CBO),  ensuring  that  the 
CBO  has  entered  into  a  contract  with 
commercial  lending  institutions  or 
organizations  or  State  financing 
agencies  (Sec.  304). 

(4)  Closing  out  an  AFP  Grant  with 
Funds  Remaining:  The  proposed  AFP 
priority  includes  a  provision  that 
establishes  how  much  a  State  must 
return  to  NIDRR  when  it  terminates  its 
AFP  grant  and  how  to  address 
outstanding  loans  in  that  calculation. 
When  the  AFP  grant  ceases,  volimtarily 
or  involimtarily,  as  part  of  the  grant 
closeout  process,  the  grantee  has  90 
days  after  the  end  of  the  funding  year  to 
return  the  Federal  share  of  the 
remaining  funds. 

(5)  Use  and  Control  of  Funds:  One  of 
the  assurances  that  applicants  must 
submit  involves  the  use  and  control  of 
the  AFP  grant  funds,  including  funds 
generated  through  interest-bearing 
accounts  and  investment  income  (Sec. 
303(b)(6)).  The  proposed  AFP  priority 
includes  a  provision  that  clarifies  that 
the  assurance  regarding  the  use  and 
control  of  funds  applies  to  all  funds 
derived  from  the  AFP  grant  including 
the  original  Federal  award,  the  State 
matching  funds,  AFP  funds  generated 
by  either  interest  bearing  accounts  or 
investments,  and  all  principal  and 
interest  paid  by  AFP  borrowers  who  are 
extended  loans  directly  from  the 
permanent  separate  account. 

(6)  Contract  with  CBO:  Grantees  are 
required  to  contract  with  a  community- 
based  organization  (CBO)  to  administer 
the  AFP  grant  (Sec.  304).  NIDRR 
strongly  encourages  a  State  to  identify 
this  CBO  in  their  application  and 
include  a  letter  of  participation  from  the 
organization.  Further,  States  are 
encouraged  to  take  a  competitive  and 
inclusive  approach  to  selecting  the  CBO. 


(7)  Indirect  Costs:  The  statute 
provides  that  the  percentage  of  funds 
made  available  through  the  grant  that  is 
used  for  indirect  costs  may  not  exceed 
10  percent  (Sec.  303(b)(7)).  The 
proposed  AFP  priority  includes  a 
provision  that  requires  the  grantee  to 
recalculate  annually  the  maximum 
allowable  indirect  cost  rate,  which  may 
not  exceed  10  percent  of  the  amoimt  of 
funds  in  the  permanent  and  separate 
account  and  the  amount  of  loans 
outstanding  from  that  account. 

(8)  Eligibility  of  Employers:  NIDRR 
received  comments  requesting 
clarification  whether  employers  are 
eligible  to  assist  individuals  with 
disabilities  through  an  AFP  grant.  The 
proposed  AFP  priority  includes 
language  stating  that  an  employer  is 
eligible  to  serve  as  an  authorized 
representative  of  an  individual  with  a 
disability. 

(9)  Responsibilities  of  Employers 
under  the  Americans  with  Disabilities 
Act  (ADA):  NIDRR  received  comments 
on  whether  an  AFP  grant  affects  an 
employer's  responsibility  to  provide 
reasonable  accommodations  to  qualified 
employees  with  disabilities.  An 
employer's  obligations  imder  the  ADA 
are  not  affected  by  the  existence  of  an 
AFP  grant,  which  is  a  voluntary 
program  for  individuals  with 
disabilities.  However,  there  is  nothing 
in  the  ADA  or  in  the  AT  Act  that  woidd 
prohibit  an  individual  with  a  disability 
from  choosing  to  have  an  employer 
serve  as  an  authorized  representative  to 
obtain  AT  on  behalf  of  the  employee  by 
using  AFP  grant  support  even  if  the 
employer  already  has  a  responsibility 
under  the  ADA  to  provide  the  AT.  At 
the  same  time,  an  employer  may  not 
require  an  employee  to  designate  the 
employer  as  an  authorized 
representative  under  the  AFP  grant  nor 
may  an  employer  require  an  employee 
to  use  the  AFP  grant  to  piuchase  AT. 

(10)  Personal  GraiUs:  NIDRR  received 
comments  inquiring  whether  an  AFP 
grantee  could  provide  direct  financial 
assistance  to  qualified  individuals  for 
AT.  The  statutory  language  of  the  AFP 
is  unequivocal:  AFP  funds  cannot  be 
used  as  outright  grants  to  eligible 
individuals.  Individuals  who  participate 
in  an  AFP  grant  are  expected  to  pay  for 
the  purchase  of  the  AT. 

Proposed  Priority 

The  purpose  of  these  proposed 
requirements  is  to  increase  the  funding 
for  and  provision  of  AT  (Sec.  2(b)(1)(A)). 
The  AFP  will:  (1)  Achieve  the  program's 
short-term  goal  of  purchasing  AT 
through  alternative  financing 
mechanisms  for  individuals  with 
disabilities,  and  other  eligible  partiet>; 
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and  (2)  achi  eve  the  program's  long-term 
goals  of  este  blishing  a  nationv/ide 
network  of  )ermanent  State  AFPs  that 
promote  in(  ependence  and  choice. 

States  tha  t  receive  or  have  received 
grants  unde  ■  section  101  of  the  AT  Act 
are  eligible  o  compete  for  an  AFP 
(Section  30;  (a)).  In  its  application,  a 
State  must  i  ientify  and  describe  one  or 
more  of  the  ollowing  types  of  AFP 
programs  th  it  the  State  will  implement: 

(1)  A  low- interest  loan  fund; 

(2)  An  int  Test  buy-down  program; 

(3)  A  revo  ving  loan  fund; 

(4)  A  loan  guarantee  or  insurance 
program; 

(5)  A  prog  ram  operated  by  a 
partnership  among  private  entities  for 
the  purchasi  i,  lease,  or  other  acquisition 
of  AT  devic(  is  or  AT  services;  or 

(6)  Anoth(  ir  mechanism  that  meets  the 
requirement  5  of  title  III  and  is  approved 
by  the  Secre  :ary  (Sec.  301(b)). 

According  to  section  301(a)  of  the  AT 
Act.  the  AFl '  is  designed  to  allow 
individuals  /vith  disabilities  and  their 
family  mem  )ers,  guardians,  advocates, 
and  authorii  ed  representatives  to 
purchase  A1  .  The  terms  "'AT  devices" 
and  "AT  ser  /ices"  are  defined  in 
section  3(a)  )f  the  AT  Act.  When  family 
members,  guardians,  advocates,  and 
authorized  r  !presentatives  (including 
employers  v>  ho  have  been  designated  by 
an  individuc  1  with  a  disability  as  an 
authorized  r  (presentative)  receive  AFP 
support  to  p  irchase  AT,  the  purchase 
must  be  on  t  ehalf  of  an  individual  with 
a  disability,  .e.,  the  AT  that  is 
purchased  n  ust  be  solely  for  the  benefit 
of  that  indiv  dual. 

In  additioi  i,  an  applicant  must  submit 
the  followin  ;  assurances: 

(1)  Nature  of  the  Match:  An  assurance 
that  the  State  will  provide  the  non- 
Federal  shar  !  (25  percent)  of  the  cost  of 
the  AFP  in  c  tsh,  from  State,  local,  or 
private  soun  es  (Sec.  303(b)(1)).  An 
applicant  mv  ist  identify  the  amount  of 
Federal  fund  s  the  State  is  requesting 
and  the  amoi  mt  of  cash  that  the  State  is 
going  to  gen(  rate  as  a  match  as  well  as 
the  source  ol  the  cash. 

(2)  Permar  ence  of  the  Program:  An 
assurance  th  it  the  AFP  will  continue  on 
a  permanent  basis  (Section  303(b)(2)). 

A  State's  o  iligation  to  implement  the 
AFP  progran  consistent  with  all  of  the 
requirement! ,  including  reporting 
requirement! ,  continues  throughout  the 
project  perio  i  until  there  are  no  longer 
any  funds  available  to  operate  the  AFP 
and  all  outsti  inding  loans  have  been 
repaid. 

If  a  State  d  jcides  to  terminate  its  AFP 
while  there  a  re  still  funds  available  to 
operate  the  program,  the  State  must 
return  the  Fe  deral  share  of  the  funds 
remaining  in  the  permanent  separate 


account  to  NIDRR  (e.g.,  75  percent  if  the 
original  State:Federal  match  was  1:3) 
except  for  funds  being  used  for  grant 
purposes,  such  as  loan  guarantees  for 
outstanding  loans.  However,  before 
closing  out  its  grant,  the  State  must  also 
return  the  Federal  share  of  any  principal 
and  interest  remitted  to  it  on 
outstanding  loans  and  any  other  funds 
remaining  in  the  permanent  separate 
account,  such  as  funds  being  used  as 
loan  guarantees  for  those  loans. 

(3)  Consumer  Choice  and  Control:  An 
assurance  that,  and  information 
describing  the  manner  in  which,  the 
AFP  will  expand  and  emphasize 
consumer  choice  and  control  (Section 
303(b)(3)). 

(4)  Supplement  Not  Supplant:  An 
assurance  that  the  funds  made  available 
through  the  grant  to  support  the  AFP 
will  be  used  to  supplement  and  not 
supplant  other  Federal,  State,  and  local 
public  funds  expended  to  provide 
alternative  financing  mechanisms  (Sec. 
303  (b)(4)). 

(5)  Permanent  Separate  Account:  An 
assurance  that  the  State  will  ensure  that 
(A)  all  funds  that  support  the  AFP, 
including  funds  repaid  during  the  life  of 
the  program,  will  be  placed  in  a 
permanent  separate  account  and 
identified  and  accounted  for  separately 
from  any  other  fund;  (B)  if  the 
organization  administering  the  program 
invests  funds  within  this  account,  the 
organization  will  invest  the  funds  in 
low-risk  securities  in  which  a  regulated 
insurance  company  may  invest  under 
the  law  of  the  State;  and  (C)  the 
organization  will  administer  the  funds 
with  the  same  judgment  and  care  that  a 
person  of  prudence,  discretion,  and 
intelligence  would  exercise  in  the 
management  of  the  financial  affairs  of 
such  person  (Section  303(b)(5)). 

During  the  first  12-month  budget 
period,  a  grantee  must  deposit  its 
matching  funds  and  its  Federal  award 
funds  in  the  permanent  and  separate 
account. 

(6)  Use  and  Control  of  Funds:  An 
assurance  that  (A)  funds  comprised  of 
the  principal  and  interest  from  the 
account  described  in  paragraph  (5)  will 
be  available  to  support  the  AFP;  and  (B) 
any  interest  or  investment  income  that 
accrues  on  or  derives  from  such  funds 
after  such  funds  have  been  placed  under 
the  control  of  the  organization 
administering  the  AFP,  but  before  such 
funds  are  distributed  for  purposes  of 
supporting  the  program,  will  be  the 
property  of  the  organization 
administering  the  program  (Section 
303(b)(6)). 

This  assurance  regarding  the  use  and 
control  of  funds  applies  to  all  funds 
derived  from  the  AFP  including  the 


original  Federal  award,  the  State 
matching  funds,  AFP  funds  generated 
by  either  interest  bearing  accounts  or 
investments,  and  all  principal  and 
interest  paid  by  borrowers  of  the  AFP 
who  are  extended  loans  from  the 
permanent  separate  account. 

(7)  Indirect  Costs:  An  assurance  that 
the  percentage  of  the  funds  made 
available  through  the  grant  that  is  used 
for  indirect  costs  will  not  exceed  10 
percent  (Section  303(b)(7)). 

For  each  12-month  budget  period, 
grantees  must  recalculate  their 
allowable  indirect  cost  rate,  which  may 
not  exceed  10  percent  of  the  amount  of 
funds  in  the  permanent  and  separate 
account  and  any  outstanding  loans  from 
that  accoimt. 

(8)  Contract  With  a  Community-Based 
Organization:  An  assurance  that  the 
State  will  enter  into  a  contract  with  a 
community-based  organization 
(including  a  group  of  such 
organizations)  that  has  individuals  with' 
disabilities  involved  in  organizational 
decision  making  at  all  organizational 
levels,  to  administer  the  AFP.  The 
contract  will:  (1)  Include  a  provision 
requiring  that  the  program  funds, 
including  the  Federal  and  non-Federal 
shares  of  the  cost  of  the  program,  be 
administered  in  a  manner  consistent 
with  the  provisions  of  title  III;  (2) 
include  any  provision  the  Secretary 
requires  concerning  oversight  and 
evaluation  necessary  to  protect  Federal 
financial  interests;  and  (3)  require  the 
community-based  organization  to  enter 
into  a  contract,  to  expand  opportunities 
under  title  III  and  facilitate 
administration  of  the  AFP,  with 
commercial  lending  institutions  or 
organizations  or  State  financing 
agencies  (Section  304  (a)  and  (b)). 

During  the  first  12-month  budget 
period,  a  grantee  must  enter  into  the 
contract  with  a  CBO  and  ensure  that  the 
CBO  has  entered  into  the  contract  with 
the  commercial  lending  institutions  or 
organizations  or  State  financing 
agencies. 

(9)  Administrative  Policies  and 
Procedures:  An  assurance  that  the  State 
and  any  community-based  organization 
that  enters  into  a  contract  with  the  State 
under  title  III,  will  submit  to  the 
Secretary  the  following  policies  and 
procedures  for  administration  of  the 
AFP:  (1)  A  procedure  to  review  and 
process  in  a  timely  manner  requests  for 
financial  assistance  for  immediate  and 
potential  technology  needs,  including 
consideration  of  methods  to  reduce 
paperwork  and  duplication  of  effort, 
particularly  relating  to  need,  eligibility, 
and  determination  of  the  specific  AT 
device  or  service  to  be  financed  through 
the  program;  (2)  A  policy  and  procedure 
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to  ensure  that  access  to  the  AFP  shall  be 
given  to  consumers  regardless  of  type  of 
disability,  age,  income  level,  location  of 
residence  in  the  State,  or  type  of  AT 
device  or  AT  service  for  which 
financing  is  requested  through  the 
program;  and  (3)  A  procedure  to  ensiu^ 
consumer-controlled  oversight  of  the 
program  (Section  305). 

Grantees  must  submit  the 
administrative  policies  and  procedures 
required  in  this  asstirance  within  six 
months  of  the  start  of  the  grant. 

(10)  Data  Collection:  An  assurance 
that  the  State  will  collect  the  following: 
(1)  Information  on  the  type  of 
alternative  financing  mechanisms  used 
by  the  State  and  the  community-based 
organization  with  which  each  State 
entered  into  a  contract,  under  the 
program  (Section  307);  (2)  the  amount  of 
assistance  given  to  consumers  through 
the  program  (who  shall  be  classified  by 
age,  type  of  disability,  type  of  AT  device 
or  AT  service  financed  through  the 
program,  geographic  distribution  within 
the  State,  gender,  and  whether  the 
consumers  are  part  of  an 
underrepresented  population  or  rural 
population)  (Section  307);  and  (3) 
information  on  the  program's  short-term 
and  long-term  goals. 

Grantees  must  enter  the  data 
requested  in  this  assurance,  and  other 
data  the  Secretary  may  require,  in  the 
system  developed  by  the  Secretary.  The 
Technical  Assistance  provider  has 
developed  a  (volimtary)  web-based  data 
collection  instrument  to  assist  the  AFP 
grantees  for  this  purpose.  For  more 
information  on  the  data  collection 
system,  products,  and  reports,  see 
http://www.resna.org/AFTAP/loan/ 
index J}tml.  Grantees  must  enter  the  data 
elements  contained  in  this  form  as  well 
as  specific  information  (to  be 
determined)  pertaining  to  the  short-term 
and  long-terms  goals. 

Through  the  analysis  of  data  collected 
under  the  following  reporting 
requirements,  the  Secretary  will  assess 
grantee  success  in  meeting  the 
program's  overall  goals  of:  (1)  Increasing 
access  to  alternative  financing  programs 
for  the  purchases  of  AT  for  individuals 
with  disabilities;  and  (2)  establishing  a 
nationwide  network  of  permanent  State 
AFPs  that  promote  independence  and 
choice. 

Performance  measures  used  to 
determine  whether  the  goals  have  been 
accomplished  will  include:  (1)  Number 
of  loan  applications;  (2)  number  of 
loans;  (3)  amount  and  terms  of  each 
loan;  (4)  number  of  loan  applications 
denied  and  the  reasons  for  the  denials; 
(5)  number  of  individuals  with 
disabilities  who  obtained  AT;  (6) 
purpose  and  type  of  the  AT  purchased; 


(7)  default  rate  and  net  losses;  (8) 
number  of  States  that  have  established 
new  loan  program  or  expanded  existing 
loan  programs;  and  (9)  State  loan 
capacity. 

Grantee  evaluation  systems  must  be 
capable  of  collecting  and  analyzing  this 
and  any  additional  required 
information. 

Proposed  Priority  2:  Access  to  Telework 
Fund 

Eligibility  for  a  Telework  Grant 

State  agencies  from  the  50  States,  the 
District  of  Colimibia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  are  eligible  for  a  Telework 
grant.  For  the  purposes  of  this 
document,  these  entities  will  be  referred 
to  as  States. 

Governing  bodies  of  American  Indian 
tribes  located  on  Federal  and  State 
reservations  (and  consortia  of  those 
governing  bodies)  consistent  with 
section  7(19)(B)  of  the  Rehab  Act  are 
also  eligible  for  a  Telework  grant. 

More  than  one  agency  within  a  State 
or  tribe  may  receive  a  Telework  grant, 
but  there  must  be  coordination  and 
communication  between  these  grantees. 

Background 

In  February  of  2001 ,  the  President 
introduced  his  New  Freedom  Initiative 
to  help  individuals  wth  disabilities  by 
increasing  access  to  assistive 
technologies,  expanding  educational 
opportunities,  increasing  the  ability  of 
individuals  with  disabilities  to  integrate 
into  the  workforce,  and  promoting 
increased  access  into  daily  community 
life.  In  order  to  increase  the 
participation  of  individuals  with 
disabilities  in  the  workforce,  Telework 
was  proposed  as  part  of  this  initiative. 
Telework  provides  support  for 
alternative  financing  mechanisms  with 
the  goal  of  expanding  telework 
opportunities  for  individuals  with 
disabilities. 

Through  the  availability  of  telework 
and  other  alternative  work  options, 
barriers  to  employment  such  as 
inadequate  transportation,  fatigue, 
inaccessible  work  environments,  and 
the  need  for  personal  assistance 
experienced  by  individuals  with 
disabilities  can  be  reduced  or 
eliminated.  While  Telework  does  not 
relieve  covered  employers  from  their 
obligations  under  the  Americans  with 
Disabilities  Act  (ADA),  it  will  provide 
individuals  with  disabilities  an 
alternative  mechanism  to  access 
computers  and  other  needed  equipment 


not  provided  by  an  employer  to  enable 
them  to  establish  telework  and  other 
alternative  work  environments.  These 
work  options  will  provide  employment 
opportxmities  to  many  Americans  who 
want  or  need  a  fiexible  work 
environment. 

While  computer  technology  and  the 
Internet  have  tremendous  potential  to 
broaden  telework  options,  including 
home-based  self-employment,  the 
computer  and  Internet  revolution  has 
not  reached  as  many  people  with 
disabilities  as  the  population  without 
disabilities.  Only  25  percent  of 
individuals  with  disabilities  ov\rn  a 
computer,  compared  with  66  percent  of 
U.S.  adults  without  disabilities,  and 
only  20  percent  of  individuals  v^th 
disabilities  have  access  to  the  Internet, 
compared  with  40  percent  of  U.S. 
adults.  The  primary  barrier  to  wider 
access  to  computer  equipment  is  cost. 

It  is  often  very  difficult  for 
individuals  with  disabilities  to  save 
enough  money  to  purchase  computer 
and  adaptive  technology  (e.g.,  screen 
readers,  voice  synthesizers,  adaptive 
keyboards,  and  specialized  software). 
Cash  benefit  programs  do  not  provide 
sufficient  funds  for  both  living  expenses 
and  savings,  and  income  support 
programs  limit  the  amoiuit  of  assets  a 
person  can  acciunidate.  For  a  number  of 
reasons,  individuals  with  disabilities 
often  find  it  difficult  to  access  loans  as 
a  method  to  purchase  necessary 
equipment.  For  example,  they  may  have 
insufficient  cash  or  collateral,  lack  an 
appropriate  credit  rating,  or  face 
attitudinal  barriers.  Telework  addresses 
these  barriers  by  assisting  individuals 
with  disabilities  to  obtain  financing  for 
computers  and  other  equipment,  so  that 
they  may  work  from  home  or  other 
telework  sites. 

For  the  pinposes  of  the  proposed 
Telework  priority,  the  term  "telework" 
encompasses  work  that  can  be 
performed  effectively  from  home  or 
from  other  remote  sites  away  from  the 
office,  such  as  work  on  the  road  or  at  a 
telework  center.  Successful  applicants 
will  develop  programs  that  will  enable 
individuals  with  disabilities  to  obtain 
computers  and  other  equipment  so  that 
they  can  work  as  an  employee  or 
contractor  or  to  become  self-employed 
on  a  full-time  or  part-time  basis  from 
home  or  other  remote  sites. 

On  December  26,  2002  RSA  published 
a  notice  of  proposed  priority  and 
proposed  application  requirements  in 
the  Federal  Register  for  Telework  (67 
Fed.  Reg.  78790).  RSA  received  24 
comments  by  the  deadline.  Twelve  of 
the  24  commenters  suggested  allowing 
State  grantees  to  jointly  administer  AFP 
and  Telework,  and  six  other 
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commenters  suggested  that  AFP  and 
Telework  gri  intees  collaborate  closely. 

We  agree  that  it  would  be  more 
efficient  for  \FP  grantees  that  choose  to 
apply  for  Te  ework  to  jointly  apply  for 
and  adminis  :er  the  two  grant  programs. 
However,  AI P  grantees  may  also  choose 
to  separately  apply  for  and  administer  a 
Telework  gr<  nt. 

In  order  to  enable  joint  administration 
of  the  two  pi  ogrcuns,  the  Assistant 
Secretary  hai  i  revised  the  December  26, 
2002  proposi  td  Telework  priority  to 
parallel  the  i  lFP  statutory  requirements. 
The  major  re  /ision  is  that  the 
application  and  program  requirements 
contained  in  the  December  26,  2002 
proposed  Te  ework  priority  are  now 
addressed  th  ough  a  number  of  required 
assurances  v,  ith  accompanying 
timeframes  for  implementing  the 
assurances. 

Eligible  Sti  ite  applicants  for  an  AFP 
grant  may  ap  jly  for  a  Telework  grant  by 
submitting  ope  application  to  jointly 
administer  the  two  grant  programs. 
These  States  must  specify  in  their 
application  t  le  amount  of  their  match 
that  is  devott  d  to  each  grant.  However, 
section  303(^1(5){A)  of  the  AT  Act 
requires  that  AFP  funds  be  placed  in  a 
permanent  s«  parate  account.  Thus, 
while  State  g  antees  may  jointly 
administer  th  e  AFP  and  Telework,  the 
funds  must  b  ?  kept  in  permanent 
separate  accounts. 

There  are  t  vo  major  differences 
between  the  i  ^^FP  and  the  Telework.  The 
match  requiri  sment  for  a  Telework  grant 
is  10  percent  while  the  match 
requirement :  or  an  AFP  grant  is  25 
percent. 

The  secoric  difference  between  the 
AFP  and  Teh  work  is  that  the  two 
programs  ha\  e  different  short-term  and 
long-term  goj  Is.  Telework  will  provide 
support  to  ini  lividuals  with  disabilities 
for  the  purpo  >e  of  purchasing  computers 
and  other  eqi  ipment,  including 
adaptive  equi  pment.  Telework  will:  (1) 
achieve  the  p  tigram's  short-term  goal  of 
increasing  ac  :ess  to  technology  for 
disabled  indi  nduals  through  alternative 
financing  mei  :hanisms  that  are  used  to 
purchase  con  puters  and  other 
equipment,  including  adaptive 
equipment,  so  that  individuals  with 
disabilities  a  n  telework  from  home  or 
other  remote  iites;  and  (2)  achieve  the 
program's  lorg-term  goal  of  increasing 
employment  opportunities  and 
competitive  e  mployment  outcomes  for 
individuals  w  ith  disabilities.  The 
proposed  prit  rity  would  implement  the 
Access  to  Teluwork  Fund  proposed  by 
the  President  in  his  New  Freedom 
Initiative. 

Congress  aj  ipropriated  funds  under 
section  303(b  of  the  Rehab  Act  to 


provide  RSA  the  funds  necessary  to 
administer  Telework.  The  proposed 
priority  supports  this  section  by 
furthering  the  purposes  of  the  Rehab 
Act,  specifically  by  empowering 
individuals  with  disabilities  to 
maximize  employment. 

Proposed  Priority 

In  its  application,  a  State  or  Indian 
tribe  must  identify  and  describe  one  or 
more  of  the  following  types  of  programs 
that  the  State  will  implement: 

(1)  A  low-interest  loan  fund; 

(2)  An  interest  buy-down  program; 

(3)  A  revolving  loan  fund; 

(4)  A  loan  guarantee  or  insurance 
program; 

(5)  A  program  operated  by  a 
partnership  among  private  entities  for 
the  purchase,  lease,  or  other  acquisition 
of  computers  and  other  equipment, 
including  adaptive  equipment; 

(6)  Another  mechanism  that  meets  the 
requirements  and  intent  of  this  program 
and  is  approved  by  the  Secretary. 

In  addition,  an  applicant  must  submit 
the  following  assurances: 

(1)  Nature  of  the  Match:  An  assurance 
that  the  State  or  Indian  tribe  will 
provide  the  non-Federal  share  (10 
percent)  of  the  cost  of  Telework  in  cash, 
from  State  or  Indian  tribe,  local,  or 
private  sources.  An  applicant  must 
identify  the  amount  of  Federal  funds  it 
is  requesting  and  the  amount  of  cash 
that  the  State  or  Indian  tribe  is  going  to 
generate  as  a  match  as  well  as  the  source 
of  the  cash. 

(2)  Permanence  of  the  Program:  An 
assurance  that  Telework  will  continue 
on  a  permanent  basis. 

A  State  or  Indian  tribe's  obligation  to 
implement  Telework  consistent  with  all 
of  the  requirements,  including  reporting 
requirements,  continues  throughout  the 
project  period  until  there  are  no  longer 
any  funds  available  to  operate  Telework 
and  all  outstanding  loans  have  been 
repaid. 

If  a  State  or  Indian  tribe  decides  to 
terminate  its  Telework  grant  while  there 
are  still  funds  available  to  operate  the 
program,  the  State  or  Indian  tribe  must 
immediately  return  the  Federal  share  of 
the  funds  remaining  in  the  permanent 
separate  account  to  RSA  (e.g.,  90 
percent  if  the  original  State  or  Indian 
tribe:  Federal  match  was  1 :9)  except  for 
funds  being  used  for  grant  purposes, 
such  as  loan  guarantees  for  outstanding 
loans.  However,  before  closing  out  its 
grant,  the  State  or  Indian  tribe  must  also 
return  the  Federal  share  of  any  principal 
and  interest  remitted  to  it  on 
outstanding  loans  and  any  other  funds 
remaining  in  the  permanent  separate 
account,  such  as  funds  being  used  as 
loan  guarantees  for  those  loans. 


(3)  Consumer  Choice  and  Control:  an 
assurance  that,  and  information 
describing  the  manner  in  which, 
Telework  will  expand  and  emphasize 
consumer  choice  and  control. 

(4)  Supplement  Not  Supplant:  an 
assurance  that  the  funds  made  available 
through  the  grant  to  support  Telework 
will  be  used  to  supplement  and  not 
supplant  other  Federal,  State  or  Indian 
tribe,  and  local  public  funds  to  support 
similar  services  to  individuals  with 
disabilities. 

(5)  Permanent  Separate  Account:  an 
assurance  that  the  State  or  Indian  tribe 
will  ensure  that  (A)  all  funds  that 
support  Telework,  including  funds 
repaid  during  the  life  of  the  program, 
will  be  placed  in  a  permanent  separate 
account  and  identified  and  accounted 
for  separately  from  any  other  fund;  (B) 
if  the  organization  administering  the 
program  invests  funds  within  this 
account,  the  organization  will  invest  the 
funds  in  low-risk  securities  in  which  a 
regulated  insurance  company  may 
invest  under  the  law  of  the  State;  and 
(C)  the  organization  will  administer  the 
funds  with  the  same  judgment  and  care 
that  a  person  of  prudence,  discretion,  ^ 
and  intelligence  would  exercise  in  the 
management  of  the  financial  affairs  of 
such  person. 

During  the  first  12-month  budget 
period,  a  grantee  must  deposit  its 
matching  funds  and  its  Federal  award 
funds  in  the  permanent  and  separate 
account. 

(6)  Use  and  Control  of  Funds:  an 
assurance  that  (A)  funds  comprised  of 
the  principal  and  interest  from  the 
account  described  in  paragraph  (5)  will 
be  available  to  support  Telework;  and 
(B)  any  interest  or  investment  income 
that  accrues  on  or  derives  from  such 
funds  after  such  funds  have  been  placed 
under  the  control  of  the  organization 
administering  Telework,  but  before  such 
funds  are  distributed  for  purposes  of 
supporting  the  program,  will  be  the 
property  of  the  organization 
administering  the  program. 

This  assurance  regarding  the  use  and 
control  of  funds  applies  to  all  funds 
derived  from  Telework  including  the 
original  Federal  award,  the  State  or 
Indian  tribe  matching  funds,  Telework 
funds  generated  by  either  interest 
bearing  accounts  or  investments,  and  all 
principal  and  interest  paid  by  borrowers 
of  Telework  who  are  extended  loans 
from  the  permanent  separate  account. 

(7)  Indirect  Costs:  An  assurance  that 
the  percentage  of  the  funds  made 
available  through  the  grant  that  is  used 
for  indirect  costs  will  not  exceed  10 
percent. 

For  each  12-month  budget  period, 
grantees  must  recalculate  their 
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allowable  indirect  cost  rate,  which  may 
not  exceed  10  percent  of  the  amount  of 
funds  in  the  permanent  and  separate 
account  and  any  outstanding  loans  from 
that  account. 

(8)  Administrative  Policies  and 
Procedures:  An  assurance  that  the  State 
or  Indian  tribe  will  submit  to  the 
Secretary  the  following  policies  and 
procediu-es  for  administration  of 
Telework:  (1)  A  procedure.to  review  and 
process  in  a  timely  manner  requests  for 
financial  assistance  for  immediate  and 
potential  needs,  including  consideration 
of  methods  to  reduce  paperwork  and 
duplication  of  effort,  particularly 
relating  to  need,  eligibility,  and 
determination  of  the  specific  device  or 
service  to  be  financed  through  the 
program;  (2)  A  policy  and  procedure  to 
ensure  that  access  to  Telework  shall  be 
given  to  consumers  regardless  of  type  of 
disability,  age,  income  level,  location  of 
residence  in  the  State  or  Indian  tribe,  or 
type  of  device  or  service  for  which 
financing  is  requested  through  the 
program;  and  (3)  A  procedure  to  ensure 
consumer-controlled  oversight  of  the 
program. 

Grantees  must  submit  the 
administrative  policies  and  procedures 
required  in  this  assurance  within  six 
months  of  the  start  of  the  grant. 

(9)  Data  Collection:  An  assurance  that 
the  State  or  Indian  tribe  will  collect  the 
following:  (A)  Information  on  whether 
the  program  is  achieving  its  short-term 
goal  of  increasing  access  to  technology 
for  disabled  individuals  through  the 
provision  of  loans  that  must  be  used  to 
purchase  computers  and  other 
equipment,  including  adaptive 
equipment,  so  that  individuals  with 
disabilities  can  telework  from  home  and 
other  remote  sites;  and  (B)  Information 
on  whether  the  program  is  achieving  its 
long-term  goal  of  increasing 
employment  opportunities  and 
competitive  employment  outcomes  for 
individuals  with  disabilities. 

Grantees  must  enter  the  data 
requested  in  this  assurance,  and  other 
data  the  Secretary  may  require,  in  the 
system  developed  by  the  Secretary. 

Through  the  analysis  of  data  collected 
under  the  following  reporting 
requirements,  the  Secretary  will  assess 
grantee  success  in  meeting  the 
program's  overall  goals  of:  (1)  Increasing 
access  to  technology  for  disabled 
individuals;  and  (2)  Increasing 
employment  opportunities  and 
competitive  employment  outcomes  for 
individuals  with  disabilities. 

Performance  measures  used  to 
determine  whether  the  goals  have  been 
accomplished  will  include:  (1)  Number 
of  loan  applications;  (2)  number  of 
loans;  (3)  amount  and  terms  of  each 


loan;  (4)  number  of  loan  applications 
denied  and  the  reasons  for  the  denials; 
(5)  the  types  of  equipment  financed, 
including  the  total  number  of  each  type 
of  equipment  financed;  (6)  number  of 
individuals  who  obtained  telework 
employment  as  a  result  of  Telework 
loans;  (7)  default  rate  and  net  losses; 
and  (8)  the  total  financial  contribution 
to  the  project,  including  the  Federal 
share  and  non-Federal  matching 
contributions,  and  the  source  of  the 
non-Federal  share. 

Grantee  evaluation  systems  must  be 
capable  of  collecting  and  analyzing  this 
and  any  additional  information  as 
required  by  the  Secretary. 

In  addition,  each  State  applicant  must 
provide  the  following  assurance: 
Contract  with  a  Community-based 
Organization:  an  assurance  that  the 
State  (note:  Indian  tribes  are  exempt 
from  this  requirement)  will  enter  into  a 
contract  with  a  community-based 
organization  (including  a  group  of  such 
organizations)  that  has  individuals  with 
disabilities  involved  in  organizational 
decision  making  at  cdl  organizational 
levels,  to  administer  Telework.  The 
contract  will:  (1)  Include  a  provision 
requiring  that  the  program  funds, 
including  the  Federal  and  non-Federal 
shares  of  the  cost  of  the  program,  be 
administered  in  a  maiuier  consistent 
with  the  provisions  of  this  priority;  (2) 
include  any  provision  the  Secretary 
requires  concerning  oversight  and 
evaluation  necessary  to  protect  Federal 
financial  interests;  and  (3)  require  the 
community-based  organization  to  enter 
into  a  contract,  to  expand  opportunities 
under  this  priority  and  facilitate 
administration  of  Telework,  with 
commercial  lending  institutions  or 
organizations  or  State  financing 
agencies. 

During  the  first  12-month  budget 
period,  a  grantee  must  enter  into  the 
contract  with  a  CBO  and  ensure  that  the 
CBO  has  entered  into  the  contract  with 
the  commercial  lending  institutions  or 
organizations  or  State  financing 
agencies. 

Applicability  of  Education  Department 
General  Administrative  Regulations 
(EDGAR)  to  AFP  and  Telework 

In  general,  EDGAR  applies  to  these 
two  grants  except  to  the  extent  it  is 
inconsistent  with  the  purpose  and 
intent  of  title  III  of  the  AT  Act,  section 
303(b)  of  the  Rehab  Act,  of  the 
requirements  in  this  notice.  Specifically, 
grantees  are  exempt  from  section 
80.21(i)  regarding  interest  earned  on 
advances  and  the  addition  method  in 
section  80.25(g)(2)  applies  to  program 
income  rather  than  the  deduction 


method  in  section  80.25(g)(1).  Also, 
sections  75.560-75.564  do  not  apply  to 
the  extent  that  these  sections  of  EDGAR 
are  inconsistent  with  the  AFP  and 
Telework  requirement  that  indirect 
costs  cannot  exceed  10  percent.  Finally, 
section  75.125,  which  requires 
applicants  to  submit  a  separate 
application  for  each  program,  does  not 
apply  to  this  competition. 

Changes  in  NIDRR's  and  RSA's 
Application  Processes  for  AFP  and 
Telework  Awards 

Based  upon  public  conmients  made  in 
response  to  the  earlier  Federal  Register 
notices  for  the  AFP  and  Telework, 
NIDRR  and  RSA  are  planning  on  making 
changes  to  the  application  process  for 
the  grant  awards.  These  revised 
application  procedures  will  assist 
applicants  to  prepare  fundable 
proposals,  simplify  the  information  that 
is  required  in  the  application,  and 
streamline  the  application  review 
process.  NIDRR  and  RSA  expect  to  fund 
all  applications  that  meet  the 
requirements  set  forth  in  the  proposed 
priorities. 

In  order  to  promote  fundable 
applications,  NIDRR  and  RSA  will 
provide  applicants  with  technical 
assistance  on  their  proposals  beginning 
with  the  publication  of  this  notice  and 
up  until  the  deadline  for  submission  of 
applications.  Prior  to  the  application 
deadline,  NIDRR  and  RSA  will  answer 
questions,  review  draft  proposals,  and 
provide  applicants  with  feedback  in 
order  to  assist  them  to  submit  a 
fundable  application.  In  addition, 
NIDRR's  AFP  Technical  Assistance 
project  will  provide  assistance  to  all 
entities  that  are  interested  in  applying 
for  an  AFP  or  Telework  award. 

The  application  process  will  be 
simplified  by  requiring  applicants  to 
submit  a  number  of  assurances,  and  a 
limited  amoimt  of  information  related  to 
those  assurances.  NIDRR  and  RSA  will 
not  require  applicants  to  provide  details 
in  their  applications  concerning  the 
policies  and  procedures  they  will  use  to 
administer  their  AFP  or  Telework  grant. 
Thepe  policies  and  procedures  will  be 
submitted  by  grantees  to  NIDRR  or  RSA 
within  the  first  year  of  the  grant. 

NIDRR  and  RSA  will  use  an  internal 
application  review  process  to  determine 
whether  all  the  necessary  assurances 
and  required  program  information  have 
been  submitted.  "This  will  ensure  that 
the  same  standards  that  are  used  to 
provide  applicants  with  information 
and  feedback  during  the  application 
period  will  be  applied  to  evaluate 
applications  for  funding. 

The  Notice  Inviting  Applications  that 
accompanies  the  final  priorities  will  ask 
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DEPARTMENl  OF  EDUCATION 
[CFDA  Nos.:  84.:  !24C  and  84.235T] 

Alternative  Fin)ancing  Mechanism 
Program  and  Access  to  Telework  Fund 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2003 


ofP-og, 


Purpose  Oj 
invites  applications 
the  Alternative 
Program  (AFP) 
Assistive  Tech  lology 
Act)  that  is  adi|tinistered 


ram:  This  notice 
for  two  programs: 
Financing  Mechanisms 
under  title  III  of  the 

Act  of  1998  (AT 
by  the 


National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR)  and 
the  Access  to  Telework  Fund  Program 
(Telework)  under  section  303(b)  of  the 
Rehabilitation  Act  of  1973,  as  amended 
(Rehab  Act),  that  is  administered  by  the 
Rehabilitation  Services  Administration 
(RSA). 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final  priorities. 
However,  in  this  case  it  is  essential  to 
solicit  applications  on  the  basis  of  the 
notice  of  proposed  priority,  definitions, 
and  application  and  project 
requirements  published  elsewhere  in 
this  issue  of  the  Federal  Register^ 
because  the  Department's  authority  to 
obligate  these  funds  will  expire  on 
September  30,  2003.  Applicants  should 
base  their  applications  on  the  proposed 
priority,  definitions,  and  application 
and  project  requirements.  If  changes  are 
made  in  the  final  notice  in  response  to 
public  comments  or  other 
considerations,  applicants  will  be  given 
an  opportunity  to  revise  or  resubmit 
their  applications. 
SUPPLEMENTARY  INFORMATION:  Funds 
under  these  competitions  will  be  used 
to  support  projects  in  FY  2003. 

States  may  jointly  apply  for  and 
administer  an  AFP  grant  and  a  Telework 
grant.  These  States  must  meet  the 
requirements  for  each  priority  and  will 
compete  separately  under  each  priority. 
Alternatively,  States  may  apply  for 
either  the  AFP  or  the  Telework  grant,  or 
both,  to  be  administered  separately.  In 
addition,  Indian  tribes  are  eligible  to 
apply  for  Telework  grants. 

Priorities 

Absolute  Priority  1 — Alternative 
Financing  Mechanism  Program 
(84.224C) 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  the  priority, 
definitions,  and  application  and  project 
requirements. 

The  AFP  will  award  grants  to  States 
to  pay  for  the  Federal  share  of  the  cost 
of  the  establishment  and  administration 
of,  or  the  expansion  and  administration 
of,  an  AFP  featuring  one  or  more 
alternative  financing  mechanisms  to 
allow  individuals  with  disabilities  and 
their  family  members,  guardians, 
advocates,  and  authorized 
representatives  to  purchase  AT  devices 
and  AT  services. 


Eligible  Applicants:  States  that  receive 
or  hav6  received  grants  under  section 
101  of  the  AT  Act  are  eligible  for  an 
AFP  grant.  Under  section  3(a)(13)(A)  of 
the  AT  Act,  State  means  each  of  the 
several  States  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  75,  77,  80,  81,  82,  and  85. 

Selection  Criteria 

In  evaluating  an  application  for  a  new 
grant  under  this  competition,  we  will 
determine  if  an  applicant  has  submitted 
the  required  assurances. 

Absolute  Priority  2 — Access  to  Telework 
Fund  Program  (84.235T) 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  the  priority, 
definitions,  and  application  and  project 
requirements. 

The  Access  to  Telework  Fund 
Program  will  award  grants  to  States  and 
Indian  Tribes  to  pay  for  the  Federal 
share  of  the  cost  of  the  establishment 
and  administration  of  an  Access  to 
Telework  Fund  featuring  one  or  more 
alternative  financing  mechanisms  to 
allow  individuals  with  disabilities 
access  to  computers  and  other  needed 
equipment  not  provided  by  an  employer 
to  enable  them  to  telework  from  home 
or  other  remote  sites. 

Eligible  Applicants:  States  as  defined 
in  the  AT  Act  and  governing  bodies  of 
American  Indian  tribes  located  on 
Federal  and  State  reservations 
consistent  with  section  7(19)(B)  of  the 
Rehab  Act  are  eligible  for  a  Telework 
grant.  Consortia  of  States  and  American 
Indian  tribes  are  also  eligible  for  a 
Telework  grant. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in  ' 
34  CFR  parts  75,  77,  80,  81,  82,  and  85 

Selection  Criteria 

In  evaluating  an  application  for  a  new 
grant  imder  this  competition,  we  will 
determine  if  an  applicant  has  submitted 
the  required  assurances. 
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Alternative  Financing  Mechanism  Program  and  Access  to  Telework  Fund  Program  CFDA  Nos.  84.224C  and 

84.235T 
[Applications  for  FY  2003] 


CFDA  No.  program  name 

Applrcation 
availatHe 

Deadline  for 

transmittal  of  ap- 

plk:atk>ns 

Estimated 
range  of 
awards 

Estimated  number  of 
awards' 

Project  period 
(months) 

84.224C  Altemafive  Financing 
Mechanism  Program.. 

84.235T  Access  to  Telework 
Fund  Program.. 

Aug.  5.  2003 

Aug.  5,  2003 

Sept.  4,  2003  .... 
Sept.  4,  2003  .... 

$500,000- 
2,000,000 

$250,000- 
1,000,000 

24 
40 

As  tong  as  the  program  origi- 
nally funded  by  the  AFP 
award  is  in  operation  (sectkxi 
303(b)(2)  of  the  AT  Act) 

As  k)ng  as  the  program  ongi- 
nally  funded  by  the  Telework 
award  is  in  operatkxi. 

•The  Department  is  not  bound  by  any  estimates  In  this  notk». 


For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
■  576-7734. 

You  may  also  contact  ED  Pubs  via  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html;  or  you  may  contact  ED 
Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  these 
competitions  as  follows:  CFDA  number 
84.224C  (AFP)  and  84.235T  (Telework). 

Individuals  with  disabilities  may    - 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 


(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  altemative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  G.  Cohen.  Telephone:  (202)  205- 
5666  or  via  the  Internet: 
carol.cohen@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205^475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  edtemative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

Application  Procedures 

The  application  procediues  for  these 
priorities  are  foimd  in  the  application 
package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 


documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docutment  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  CJovemment 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Reigister.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gpv/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  773(b)  and 
29  U.S.C.  3051-3056. 

Dated:  July  31,2003. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

[FR  Doc.  03-19845  Filed  8-4-03;  8:45  am] 
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DEPARTME^^■  OF  EDUCATION 

RIN1820-ZA28| 

Special  Demonstration  Programs — 
IModei  Demonstration  Projects — 
Mentoring  for  Transition-Age  Youth 
and  Young  Acquits  With  Disabilities 

AGENCY:  Offic<  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Noticd  of  proposed  priority, 

definitions,  an  i  application 

requirements. 


summary:  ThelAssistant  Secretary  for 
Special  Educa  ion  and  Rehabilitative 
Services  propc  ses  a  priority,  definitions, 
and  applicatio  i  requirements  under  the 
Special  Demor  stration  Programs 
focusing  on  m(  storing  models  that 
provide  approj  iriate  supports  for 
transition-age  routh  and  young  adults 
with  disabilitii  s.  The  mentoring  models 
developed  unc  er  this  program  must 
incorporate  eff  K:tive.  research-based 
mentoring  met  lods.  The  Assistant 
Secretary  may  ise  this  priority, 
definitions,  an  i  the  requirements  for 
competitions  ii>  fiscal  year  (FY)  2003 
and  later  years  We  take  this  action  to 
increase  meani  rigful  postsecondary 
education  and  juality  employment 
outcomes  throi  gh  a  mentoring  system 
within  State  vc  cational  rehabilitation 
(VR)  agencies,  grants  would  be  made  to 
State  VR  agenc  es. 

DATES:  We  muj  t  receive  your  comments 
on  or  before  Se  jtember  4,  2003. 
ADDRESSES:  Ad  dress  all  comments  about 
this  proposed  f  riority,  definitions,  and 
application  req  iirements  to  Alfreda 
Reeves,  U.S.  D(  partment  of  Education, 
400  Maryland  jivenue,  SW.,  room  3314, 
Switzer  Buildii  g,  Washington.  DC 
20202-2645.  If  you  prefer  to  send  your 
comments  thro  igh  the  Internet,  use  one 
of  the  followinj  addresses: 
Alfreda. Reeves^  led.gov  or 
Pamela. Martin^  ted.gov. 

You  must  inc  lude  the  term 
"Mentoring  Mc  del  Deinonstration"  in 


the  subject  line 
message. 


FOR  FURTHER 
Alfreda  Reeves 
9361  or  via  Intek-net 
Alfreda. Reeves*  Sed 
Martin,  U.S.  Department 
400  Maryland 
Switzer  Build 
20202-2645. 
or  via  Internet 

If  you  use  a 
device  for  the 
the  TDD  numb^ 

Individuals 
obtain  this  docilment 


ling 
Tel 


of  yoiur  electronic 


INfORMATlON  CONTACT: 
Telephone:  (202)  205- 

gov.  Or  Pamela 

of  Education, 
Avenue,  SW.,  room  3314, 
.  Washington,  DC 
iephone:  (202)  205-  8494 
^amela. Martin@ed.gov. 
telecommunications 

(TDD),  you  may  call 
at  (202)  205-4475. 
ith  disabilities  may 
in  an  alternative 


djaf  I 


format  {e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  one  of  the  contact  persons 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority, 
definitions,  and  application 
requirements.  To  ensure  that  yoiu 
comments  have  maximum  effect  in 
developing  the  notice  of  final  priority, 
definitions,  and  application 
requirements,  we  urge  you  to  be  specific 
about  any  recommended  changes.  We 
are  particularly  interested  in  receiving 
comments  on  the  following  topics: 

1.  The  definitions  of  "mentor"  and 
"mentoring"  as  they  appear  in  this 
notice. 

2.  The  requirement  to  collaborate  with 
a  consumer-controlled  organization. 

We  invite  you  to  assist  us  in 
complying  with  the  specific 
requirements  of  Executive  Order  12866 
and  its  overall  requirement  of  reducing 
regxdatory  burden  that  might  result  from 
this  notice.  Please  let  us  know  of  any 
further  opportunities  we  should  take  to 
reduce  potential  costs  or  increase 
potential  benefits  while  preserving  the 
effective  and  efficient  administration  of 
the  program. 

During  and  after  the  conunent  period, 
you  may  inspect  all  public  comments 
about  this  proposed  priority, 
definitions,  and  application 
requirements  in  room  3038,  Switzer 
Building,  330  C  Sti-eet,  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
dociunents  in  the  public  rulemaking 
record  for  this  proposed  priority, 
definitions,  and  application 
requirements.  If  you  want  to  schedule 
an  appointihent  for  this  type  of  aid, 
please  contact  one  of  the  individuals 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

We  will  announce  the  final  priority, 
definitions,  and  application 
requirements  in  a  notice  in  the  Federal 
Register.  We  will  determine  the  final 
priority,  definitions,  and  application 
requirements  after  considering 


responses  to  this  notice  and  other 
information  available  to  the  Department. 
This  notice  does  not  preclude  us  from 
proposing  or  funding  additional 
priorities,  subject  to  meeting  applicable 
rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority,  definitions,  and 
application  requirements,  we  invite 
applications  through  a  notice  in  the  Federal 
Register.  When  inviting  applications  we 
designate  the  priority  as  absolute, 
conjpetitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority 
we  give  competitive'  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  competitive 
priority  (34  CFR  75.105(c)(2)(i));  or  (2) 
selecting  an  application  that  meets  the 
competitive  priority  over  an  application 
of  comparable  merit  that  does  not  meet 
the  priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  we  do 
not  give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other     •       • 
applications  (34  CFR  75.105(c)(1)).  . 

Priority 

Proposed  Priority — Model 
Demonstration  Projects — Mentoring  for 
Transition-Age  Youth  and  Young  Adults 
With  Disabilities 

These  model  demonstration  projects 
would  test  whether  increases  in 
meaningful  postsecondary  education 
and  quality  employment  outcomes  can 
be  achieved  through  the  use  of  mentors 
by  State  VR  agencies. 

The  program  will  be  conducted  under 
section  303(b)  of  the  Rehabilitation  Act 
of  1973,  as  amended  (Act).  The 
proposed  priority  supports  section 
303(b)  by  furthering  the  purposes  of  the 
Act,  specifically  by  empowering 
individuals  with  disabilities  to 
maximize  employment,  economic  self- 
sufficiency,  independence,  and 
inclusion  and  integration  into  society. 

Background 

The  educational  and  employment 
achievements  of  youth  and  young  adults 
with  disabilities  lag  significantly  behind 
those  of  their  peers  without  disabilities. 
The  Office  of  Special  Education 
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Programs  reports  that  only  57.4  percent 
of  youth  with  disabilities  graduate  from 
high  school  with  a  standeird  diploma.  In 
addition,  the  Final  Report  of  the 
Presidential  Task  Force  on  Employment 
of  Adults  with  Disabilities,  July  2002, 
estimates  that  only  one-third  of  youth 
and  young  adults  with  disabilities 
receive  appropriate  job  training  and 
assistance.  Some  of  the  barriers  to 
autonomy  and  achievement 
encoxuitered  by  youth  and  young  adults 
with  disabilities  include  uncoordinated 
approaches  to  transition  across  service 
systems,  discontinuity  between  schools 
and  adult  disability  services,  poor 
preparation  of  teens  for  adult  life,  lack 
of  incentives  or  supports  for  early 
transition  planning,  and  lack  of  school 
and  coimnimity  supports. 

For  transitioning  youth  and  young 
adults  with  disabilities,  developing 
positive  self-confidence,  resilience,  and 
an  expectation  for  achievement  in  a 
competitive,  high'quality  career  must 
take  place  early  in  their  academic 
career.  Mentors  or  role  models  with 
whom  students  can  identify,  and  who 
have  shared  interests,  can  have  a 
positive  impact  that  will  last  a  lifetime. 
Thesf  individuals  can  play  a  vital  role 
in  eliminating  barriers  to  autonomy, 
cominunity  integration,  and 
achievement  by  motivating  youth  and 
young  adults  with  disabilities  to 
develop  social  competence,  academic 
motivation,  career  awareness,  and  other 
appropriate  skills  needed  for 
employment  and  independent  living. 
Successful  mentoring  programs  under 
this  model  demonstration  program  will 
provide  appropriate  supports,  based  on 
the  individual's  unique  strengths, 
priorities,  concerns,  abilities, 
capabilities,  interests,  and  informed 
choice.  An  overall  objective  of  the 
mentoring  program  is  to  encourage 
youth  and  yoimg  adults  with  disabilities 
in  meeting  and  achieving  a  desired 
optimal  career  goal  or  postsecondary 
education. 

Priority 

Under  34  CFR  75.105(b)(2)(v)  and  34 
CFR  373.6(b)(2)  and  (c)(8),  this  priority 
supports  projects  that  demonstrate 
mentoring  models  focusing  on 
transitioning  youth  and  young  adults 
with  disabilities  that  will  be  effective  in 
increasing  meaningful  community 
integration,  postsecondary  education, 
and  employment  outcomes.  The 
mentoring  models  developed  under  this 
program  must  incorporate  effective, 
research-based  mentoring  methods.  An 
external  evaluation  of  these  projects  will 
be  initiated  in  FY  2004.  The  projects 
must  cooperate  with  the  external 


evaluator  including  establishing  a 
common  data  system. 

A.  Definitions 

Mentor  means  a  more  successful, 
experienced  person  with  a  disability, 
who  can  be  most  appropriately  matched 
with  the  youth  with  a  disability  and 
who  can  impart  advice,  support,  insight, 
and  knowledge  on  employment  and 
other  life  activities  to  a  less  experienced 
person.  State  VR  agencies  should  match 
mentors  and  mentees  using  the  best 
individualized  information  possible. 

Mentoring  means  the  act  of  a  more 
successful,  experienced  person  or 
persons  with  a  disability,  working  with 
a  less  experienced  youth  or  young  adult, 
or  a  group  of  individuals,  by  providing 
guidance  in  the  form  of  teaching  and 
support,  encouraging  and  motivating, 
assisting  with  career  and  professional 
development,  assisting  with  goal 
achievement,  and  linking  the  less 
experienced  youth  to  others  who  can 
help  enhance  growth  and  development. 

Youth  and  young  adults  with 
disabilities,  as  defined  in  34  CFR  373.4, 
means  individuals  with  disabilities  who 
are  between  the  ages  of  16  and  26 
inclusive  when  entering  the  program. 

Consumer-controlled  organization  is 
an  organization  that  vests  power  and 
authority  in  individuals  vnth 
disabilities  and  a  majority  of  the  officers 
and  members  of  the  board  of  directors 
are  individuals  with  disabilities. 

B.  General  Requirements  for  Applicants 

These  model  demonstration  projects 
must  focus  on  research-based  mentoring 
methods  that  provide  appropriate 
supports  for  transition-age  youth  and 
young  adults  with  disabilities.  The 
projects  must  demonstrate  research- 
based  mentoring  models  that  will  be 
effective  in  increasing  meaningful 
conununity  integration,  postsecondary 
education,  and  employment  outcomes 
through  collaboration  between  State  VR 
agencies  and  consumer-controlled 
organizations.  To  meet  the  requirements 
an  applicant  must — 

(1)  Describe  the  maimer  in  which 
mentoring  will  increase  academic 
achievement,  participation  in 
postsecondary  education,  and  high- 
quality  employment  outcomes  for 
transitioning  youth  and  young  adults 
with  disabilities  by  including 
information  on  the  expected  impact  and 
outcomes  of  the  project.  More 
specifically,  an  applicant  must  project  a 
goal  of  how  many  youth  and  young 
adults  with  disabilities  will  transition 
into  postsecondary  education  or  will 
achieve  high-quality  employment 
outcomes.  An  applicant  also  must  be 
specific  about  what  data  it  will  collect 


in  order  to  measure  project  outcomes 
against  the  goal; 

(2)  Describe  the  research-based 
mentoring  models  that  will  be 
demonstrated  through  its  project; 

(3)  Describe  clear  program  goals  and 
intended  program  outcomes  and  well- 
defined  operational  guidelines  that  will 
support  these  goals; 

(4)  Describe  now  the  project  wrill 
collaborate  with  consumer-controlled 
organizations  that  have  in-depth 
knowledge  of  the  rehabilitation  process, 
the  outreach  methods  used  to  select 
project  participants,  and  the  criteria  by 
which  individuals  with  disabilities  will 
be  recruited  as  mentors  by  the 
consumer-controlled  organizations; 

(5)  Describe  how  the  proposed  project 
will  increase  self-advocacy,  high-level 
personal  and  career  expectations, 
decisionmaking,  and  adjustment  to 
disability  of  the  mentored  individuals. 
At  a  minimum,  the  project  must 
descril)e  how  mentors  will  help 
consumers — 

(a)  Navigate  through  service  delivery 
systems;  and 

(b)  develop  and  improve  self- 
confidence,  community  integration 
skills,  work  skills,  self-determination 
skills,  advocacy,  and  decisioiunaking; 

(6)  Describe  the  design  and 
implementation  of  an  internal 
evaluation  plan  for  which — 

(a)  The  methods  of  evaluation  are 
thorough,  feasible,  and  appropriate  to 
the  goals,  objectives,  and  outcomes  of 
the  project; 

(b)  The  methods  of  evaluation  include 
the  use  of  objective  performance 
measures  that  are  clearly  related  to  the 
intended  outcomes  of  the  project  and 
will  produce  quantitative  and 
qualitative  data  to  the  extent  possible; 

(c)  The  methods  of  evaluation  will 
provide  performance  feedback  and 
permit  periodic  assessment  of  progress 
toward  achieving  intended  outcomes; 
and 

(d)  The  methods  of  evaluation  will  be 
consistent  with  and  can  support  the 
program  assessment  that  will  be 
implemented  by  the  Rehabilitation 
Services  Administration;  and 

(7)  Include  a  plan  to  widely 
disseminate  the  results  of  the  project, 
including  any  mentoring  methods  that 
demonstrated  positive  results,  so  the 
mentoring  model  may  be  adapted, 
replicated,  or  integrated  into  other  State 
VR  agencies  and  disability 
organizations. 

Executive  Order  12866 

This  notice  of  proposed  priority,, 
definitions,  and  application 
requirements  has  been  reviewed  in 
accordance  with  Executive  Order  12866. 
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Under  the  te  rms  of  the  order,  we  have 
assessed  the  potential  costs  and  benefits 
of  this  reguli  itory  action. 

The  poten  lial  costs  associated  with 
this  notice  a  e  those  resulting  from 
requirement ;  we  have  determined  as 
necessary  fo   administering  this 
program  effe::tively  and  efficiently. 

In  assessir  g  the  potential  costs  and 
benefits — bo  Ji  quantitative  and 
qualitative —  of  this  notice,  we  have 
determined  I  bat  the  benefits  of  the 
proposed  pri  ority,  definitions,  and 
application  i  equirements  justify  the 
costs. 

We  have  a  so  determined  that  this 
regulatory  ac  tion  does  not  unduly 
interfere  wit  i  State,  local,  and  tribal 
governments  in  the  exercise  of  their 
governments  functions. 

Summary  of  'Potential  Costs  and 
Benefits 


tiat 


The  Assist^t 
determined 
Government 
program  will 
FY  2003.  No 
the 


Secretary  has 
the  cost  to  the  Federal 
issociated  with  this 
not  exceed  $1,200,000  in 
ather  costs  will  rfesult  from 
announc*  ment  of  this  proposed 
definitions,  and  application 


priority 
requirements . 
The  benefi 
definitions, 


of  this  proposed  priority, 
d  application 
will  be  the  establishment 
den  onstration  projects  that 
ii  icreases  in  meaningful 
education  and  quality 
sutcomes  through  a 
sy  ;tem  within  State  VR 


ati 
requirements 
of  model 
will  lead  to 
postsecondai^ 
employment 
mentoring 
agencies. 

Intergovemm  sntal  Review 


progrd  m 


This 
Order  12372 
CFR-part  79 
Executive  order 
intergovernm  jntal 
strengthened 
order  relies 
State  and  loc^l 
coordination 
Federal  financial 

This  docun  ent 
notification  o 
actions  for 


Oil 


rev 


otlier 


You  may 
well  as  all 

Education  documents 
Federal  Regis  ti 
Portable  Docu  ment 
Internet  at  the 
www.ed.gov/I 

To  use  PDF 
Acrobat  Readi  (r 


is  subject  to  Executive 
ind  the  regulations  in  34 
'  Dne  of  the  objectives  of  the 
is  to  foster  an 

partnership  and  a 
ederalism.  The  Executive 
processes  developed  by 
governments  for 
ind  review  of  proposed 
assistance, 
provides  early 
our  specific  plans  and 
program. 


ths 
Applicable  Pi  ogram  Regulations 

34CFRpar  373. 
Electronic  Ac  cess  to  This  Document 


iew  this  document,  as 
Department  of 

published  in  the 
er,  in  text  or  Adobe 

Format  (PDF)  on  the 
following  site:  http:// 
•gJslation/FedRegister. 
you  must  have  Adobe 
which  is  available  free 


at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toil  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  pubHshed  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.235Q,  Special  Demonstration 
Programs — Model  Demonstration  Projects — 
Mentoring  for  Transition-Age  Youth  and 
Young  Adults  With  Disabilities) 

Program  Authority:  29  U.S.C.  773(b). 

Dated:  July  31,  2003. 

Robert  H.  Pastemack. 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  03-19876  Filed  8-4-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFOA  No.:  84^350] 

Special  Demonstration  Programs — 
Model  Demonstration  Projects- 
Mentoring  for  Transition-Age  Youth 
and  Young  Adults  With  Disabilities; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  To  provide 
financial  assistance  to  projects  that 
expand  and  improve  the  provision  of 
rehabilitation  and  other  services  for 
individuals  with  disabilities.  These 
model  demonstration  projects  will  focus 
on  mentoring  models  that  provide 
appropriate  supports  for  tiansition-age 
youth  and  young  adults  with 
disabilities.  The  mentoring  models 
developed  under  this  program  must 
incorporate  effective,  research-based 
mentoring  methods.  The  model 
demonstration  projects  will  test  whether 
increases  in  meaningful  postsecondary 
education  and  quality  employment 
outcomes  can  be  achieved  through  the 
use  of  mentors  by  State  vocational 
rehabilitation  (VR)  agencies. 

Eligible  Applicants:  State  VR 
agencies. 

Supplementary  Information:  Funds 
under  this  competition  will  be  used  to 
support  projects  in  FY  2003.  Along  with 
other  authorized  activities,  funds  may 
be  used  for  the  payment  of  mentors.  In 
FY  2004,  the  Assistant  Secretary  may 
consider  funding  high-quality 
applications  submitted  in  FY  2003,  but 
not  funded  in  FY  2003. 

Applications  Available:  August  5, 
2003. 


Deadline  for  Transmittal  of 
Applications:  September  4,  2003. 

Estimated  Available  Funds:  $750,000. 

Estimated  Range  of  Awards: 
$150,O0O-$200,000. 

Estimated  Average  Size  of  Awards: 
$185,000. 

Estimated  Number  of  Awards:  4. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  60  months. 

Page  Limit:  The  application  narrative 
(Part  in  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  It  is  suggested  that  you 
limit  Part  III  to  35  pages. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85.  97,  and  99.  (b)  The  regulations  for 
this  program  in  34  CFR  part  373. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  imder  this 
competition,  we  use  selection  criteria 
developed  in  accordance  with  34  CFR 
75.209  or  chosen  from  the  general 
selection  criteria  in  34  CFR  75.210  or  a 
combination  of  both.  The  selection 
criteria  to  be  used  for  this  competition 
will  be  provided  in  the  application 
package  for  this  competition. 

Priorities 

Model  Demonstration  Projects — 
Mentoring  for  Transition-Age  Youth  and 
Young  Adults  With  Disabilities 

It  is  the  policy  of  the  Department  of 
Education  not  to  solicit  applications 
before  the  publication  of  final  priorities. 
However,  in  this  case  it  is^  essential  to 
solicit  applications  on  the  basis  of  the 
notice  of  proposed  priority,  definitions, 
and  application  requirements  published 
elsewhere  in  this  issue  of  the  Federal 
Register,  because  the  Department's 
authority  to  obligate  these  funds  will 
expire  on  September  30,  2003. 
Applicants  should  base  their 
applications  on  the  proposed  priority, 
definitions,  and  application 
requirements.  If  changes  are  made  in  the 
final  notice  in  response  to  public 
comments  or  other  considerations, 
applicants  will  be  given  an  opportunity 
to  revise  or  resubmit  their  applications. 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  the  priority, 
definitions,  and  application 
requirements. 

Invitational  Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority. 
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Projects  of  Collaboration  Between  State 
VR  Agencies  and  Consumer-Controlled, 
Membership  Organizations  Focusing  on 
Mentoring  for  Transition- Age  Youth 
and  Young  Adults  With  Disabilities 

We  are  interested  in  projects  that 
foster  collaborative  working 
relationships'between  State  VR  agencies 
and  consumer-controlled,  membership 
organizations  in  order  to  demonstrate 
whether  research-based  mentoring 
methods  can  be  effective  in  increasing 
meaningful  community  integration, 
postsecondary  education,  and 
employment  outcomes. 

A  consumer-controlled,  membership 
organization  is  an  entity — (a)  With  a 
constitution  or  bylaws,  or  both,  tliat 
detail  the  operational  structure  of  the 
organization,  including  membership 
classes  and  dues  to  be  paid  by  members 
of  each  class;  (b)  that  may  not  be  merely 
a  social  organization  but  must  actively 
promote  the  integration  and  full 
inclusion  of  individuals  with 
disabilities  into  the  mainstream  of 
American  society;  and  (c)  of  which  the 
majority  of  the  officers  and  a  majority  of 
*      the  membership  are  individuals  with 
disabilities. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  this 
invitational  priority  competitive  or 
absolute  preference  over  other 
applications. 

For  Applications  Contact:  Education 
Publications  Center  (ED  PubsJ.  P.O.  Box 
1398.  Jessup.  MD  20794-1398. 
.  Telephone  (toll  bee):  1-877-433-7827. 


FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  ft^e):  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  via  its  Web  site:  http:// 
www.ed.gov/pubs/edpubs.html.  Or  you 
may  contact  ED  Pubs  at  its  e-mail 
address:  edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.235Q. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIR3)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alfreda  Reeves,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
room  3314,  Switzer  Building, 
Washington,  DC.  20202-2650. 
Telephone:  (202)  205-9361.  If  you  use  a 
teleconununications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.     - 


Individuals  with  disabilities  may 
obtain  this  notice  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  in  the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Govemmeirt 
Printing  Office  (GPO),  toll  tee,  at  1- 
888-293-6498;  or  in  the  Washington. 
IX:,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  773(b). 

Dated:  )uly  31,  2003. 

Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

(FR  Doc.  03-19875  Filed  8-4-03;  8:45  am] 
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DEPARTMENtr  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25 

[Docket  No.  FA  lk-2002-11345;  Amdt.  No. 
25-112] 

RIN2120-AH3( 

Revised  ReqMirement  for  Material 
Strength  Properties  and  Design  Values 
for  Transport  Airplanes 


agency: 
Administratitii 
ACTION:  Final 


Fedefal  Aviation 

(FAA),  DOT. 
■vie. 


rule  amends  the 
standards  for  transport 
airpl  mes  concerning  material 
prop(  irties  and  material  design 
incc  rporates  changes 

;ooperation  with  the  Joint 
Autt  orities  of  Europe  and  the 
Euro  Dean  aviation  industry 

A  iriation  Rulemaking 
Conimittee  (ARAC).  This 

because  differences 
c  irrent  U.S.  and  European 
mpose  unnecessary  costs 
mpnufacturers.  Issuing  this 

iminates  regulatory 
between  the  airworthiness 
U.S.  and  the  Joint 
Reqilirements  of  Europe, 
affect  ng  current  industry 

iCBS. 


nece  isary 


You  can  get 
the  Internet 

(1)  Search 
Transportatioji 
Management 
(httpj/dms. 

(2)  Visiting 
web  page  at 
arm/nprm.cfi 

(3)  Accessi 
Printing  Offic^ 
www. access 
acesl40.html 

You  can 


als3 


a  request  to  tl  e 
Administratiqn 
ARM-1,800 
SW...Washindt 


summary:  Thi^ 

airworthiness 

category 

strength 

values.  It 

developed  in 

Aviation 

U.S.  and 

through  the 

Advisory 

action  is 

between  the 

requirements 

on  airplane 

amendment  e 

differences 

standards  of 

Aviation 

without 

design  pract 

DATES:  Effectiie  September  4.  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Yarges,  Airfraxie/Cabin  Safety  Branch, 

ANM-115,  F/  A  Transport  Airplane 

Directorate,  A  ircraft  Certification 

Service,  1601  Lind  Avenue,  SW., 

Rentnn,  WA  9  8055^056;  telephone 

(425)  227-21'!  3.  facsimile  (425)  227- 

1320,  e-mail  t\ch. yarges@faa.gov. 

SUPPLEMENTAi  lY  INFORMATION: 

How  Can  I  Ol  tain  a  Copy  of  This  Final 
Rule? 


an  electronic  copy  using 


the  Department  of 
's  electronic  Docket 
:  System  (DMS)  web  page 

gov/search). 
the  Office  of  Rulemaking's 

-.11  www. jaa.gov I avrl 
?nav=-nprm;  or 
the  Government 
s  web  page  at  http:// 
gov/sujdocs/aces/ 


dot 


htp 
i'g 


gio 


get  a  copy  by  submitting 
Federal  Aviation 
,  Office  of  Rulemaking, 
ndependence  Avenue 
on,  DC  20591,  or  by 


calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  its  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
h  Up  .//www.faa  .gov/avr/arm/sbrefa.htm, 
or  by  e-mailing  us  at  9-AWA- 
SBREFA@faa.gov. 

Background 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

In  the  United  States,  Title  14,  Code  of 
Federal  Regulations  (CFR)  part  25 
contains  the  airworthiness  standards  for 
type  certification  of  transport  category 
airplanes.  Manufactiu-ers  of  transport 
category  airplanes  must  show  that  each 
airplane  they  produce  of  a  different  type 
design  complies  with  the  appropriate 
part  25  standards.  These  standards 
apply  to — 

•  Airplanes  manufactiu-ed  within  the 
U.S.  for  use  by  U.S. -registered  operators; 
and 

•  Airplanes  manufactured  in  other 
countries  and  imported  to  the  U.S. 
under  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Europe,  Joint  Aviation 
Requirements  (JAR)-25  contains  the 
airworthiness  standards  for  type 
certification  of  transport  category 
airplanes.  The  Joint  Aviation 
Authorities  (JAA)  of  Europe  developed 
these  standards,  based  on  part  25,  to 
provide  a  common  set  of  airworthiness 
standards  within  the  European  aviation 
community.  Twenty-three  European 
countries  accept  airplanes  type 
certificated  to  the  JAR-25  standards, 
including  airplanes  manufactured  in  the 
U.S.  that  are  type  certificated  to  JAR-25 
standards  for  export  to  Europe. 

What  Is  "Harmonization"  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are  very 
similar,  they  are  not  identical  in  every 
respect.  When  airplanes  are  type 
certificated  to  both  sets  of  stcuidards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  added  costs  to 


manufacturers  and  operators.  These 
added  costs,  however,  often  do  not  bring 
about  an  increase  in  safety.  In  many 
cases,  part  25  and  JAR-25  may  contain 
different  requirements  to  accomplish 
the  same  safety  intent.  Consequently, 
manufacturers  are  usually  burdened 
with  meeting  the  requirements  of  both 
sets  of  standards  without  a 
corresponding  increase  in  the  level  of 
safety. 

Recognizing  that  a  common  set  of 
standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
maintain  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 
that— 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufacture  or  operate  to  different 
standards  for  each  country  involved; 
and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified  a 
number  of  significant  regulatory 
differences  (SRD)  between  the  wording 
of  part  25  and  JAR-25.  Both  the  FAA 
.and  the  JAA  consider  "harmonization" 
of  the  two  sets  of  standards  a  high 
priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  initiating  the  first  steps  towards 
harmonization,  the  FAA  and  JAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administrative  procedures  was 
neither  sufficient  nor  adequate  to  make 
noticeable  progress  towards  fulfilling 
the  harmonization  goal.  The  FAA 
identified  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  as  an  ideal 
vehicle  for  helping  to  resolve 
harmonization  issues  and,  in  1992,  the 
FAA  tasked  ARAC  to  undertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 
recommendations  on  the  full  range  of 
the  FAA's  safety-related  rulemaking 
activity.  The  FAA  sought  this  advice  to 
develop  better  rules  in  less  overall  time 
and  using  fewer  FAA  resources  than 
previously  needed.  The  committee 
provides  the  FAA  firsthand  information 
and  insight  from  interested  parties 
regarding  potential  new  rules  or 
revisions  of  existing  rules. 

There  are  74  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
community.  Meetings  of  the  committee 
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are  open  to  the  public,  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  sets  up  working  groups  to 
develop  recommendations  for  resolving 
specific  airworthiness  issues.  Tasks 
assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  the 
FAA  invites  participation  in  working 
groups  from  interested  members  of  the 
public  who  have  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  presenting  it  to  the  FAA 
as  an  advisory  committee 
recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  rule  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  proceeds  with  the  normal  public 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package  is 
fully  disclosed  in  the  public  docket. 

This  rulemaking  has  been  identified     . 
as  a  "fast  track"  project.  Further  details 
on  the  Fast  Track  Program  can  be  found 
in  the  tasking  statement  (64  FR  66522, 
November  26,  1999)  and  the  first  NPRM 
published  under  this  program,  Fire 
Protection  Requirements  for  Powerplant 
Installations  on  Transport  Category 
Airplanes  (65  FR  36978,  June  12.  2000). 

What  Is  the  Current  Standard? 

Section  25.613  of  14  CFR  part  25 
prescribes  requirements  for  material 
static  strength  properties  and  design 
values.  Metallic  material  strength 
properties  for  aircraft  manufactured  in 
the  U.S.  have  traditionally  been  based 
on  those  specified  in  Military  Handbook 
(MII^HDBK)-5.  For  metallic  materials 
not  listed  in  that  handbook,  the 
statistical  procedures  in  the  handbook 
were  normally  used  to  determine 
material  strength  properties.  Prior  to 
Amendment  25-72  to  part  25  (55  FR 
29786,  July  20,  1990),  the  "A"  or  "B" 
material  strength  properties  listed  in 
MIL-HDBK-5,  or  those  listed  in  MIL- 
HDBK-17,  and  -23,  or  Army-Navy- 
Commerce  (ANC)-18,  were  required  to 
be  used  unless  specific  FAA  approval 
was  granted  to  use  other  properties. 
With  Amendment  25-72,  §§  25.613  and 
25.615  were  combined  into  one 
requirement,  §  25.613,  and  the 
references  to  MIL-HDBK-5,  -17,  -23. 
and  ANC-18  were  removed.  As  part  of 
that  amendment,  the  requirement  to  use 
"A"  and  "B"  properties  of  the  military 
handbook  was  replaced  by  a  more 
general  requirement  specifying 


probabilities  and  confidence  levels  for 
material  strength  properties,  with  the 
test  procedures  and  statistical  methods 
imspecified.  Those  probability  and 
confidence  levels  apply  to  metallic  as 
well  as  non-metallic  materials.  In 
Europe,  other  standards  have  been  used 
in  showing  compliance  with  JAR 
25.613.  such  as  the  Euronorm, 
International  Standard  Organization, 
and  Engineering  Sciences  Data  Unit 
00932  Metallic  Data  Handbook. 

Because  Amendment  25-72  removed 
the  provision  which  permitted  the 
Administrator  to  approve  "other  design 
values."  such  an  approval  requires  an 
equivalent  safety  finding,  including 
those  where  the  applicant  uses  MIL- 
HDBK-5.  This  finding  results  in 
additional  administrative  time  for  both 
the  manufacturer  amd  the  FAA.  To 
reduce  this  administrative  burden  and 
to  permit  applicants  to  again  use  MIL- 
HDBK-5  data,  the  FAA  issued  Notice  of 
Proposed  Rulemaking  No.  02-05  on 
January  29,  2002  (67  FR  4318). 

What  Changes  to  the  Current  Standard 
Did  the  FAA  Propose? 

In  Notice  No.  02-05,  we  proposed  to 
revise  §  25.613  of  part  25  to  reinstate  the 
pre-amendment  25-72  provision  that 
permitted  the  Administrator  to  approve 
"other  design  values."  We  also 
proposed  the  following  changes: 

•  Revise  the  heading  of  §25.613  to 
read,  "Material  Strength  Properties  and 
Material  Design  Values."  This  change 
clarifies  that  the  design  values  are 
material  design  values. 

•  Revise  paragraph  (b)  to  clarify  that 
the  design  values  are  material  design 
values.  The  "A"  and  "B"  properties 
published  in  MIL-HDBK-5  and  -17,  or 
in  equivalent  handbooks,  would  be 
acceptable  without  further  statistical 
analysis.  The  statistical  methods 
specified  in  MIL-HDBK-5  and  -17 
would  be  acceptable  for  use  in 
establishing  material  design  values. 
Other  statistical  methods,  amounts  of 
data,  and  material  property  data  might 
also  be  acceptable,  including  those 
specified  in  the  European  Standards 
previously  noted. 

•  Revise  paragraph  (c)  to  require 
consideration  of  environmental 
conditions  in  general,  such  as 
temperature  and  moisture,  on  material 
design  values  used  in  an  essential 
component  or  structiue,  where  those 
effects  are  significant  in  the  airplane 
operating  envelope.  Paragraph  (c) 
cxurently  requires  consideration  of  the 
effects  of  temperature  on  allowable 
stresses  used  for  design  where  thermal 
effects  are  significant  under  normal 
operating  conditions.  This  change  is 
made  because  environmental  factors 


other  than  temperature  may'have  a 
significant  effect  on  allowable  stresses, 
not  only  imder  normal  operating 
conditions,  but  also  at  other  conditions 
within  the  airplane  operating  envelope. 

•  Remove  paragraph  (d)  as  fatigue  is 
now  adequately  addressed  in  §25.571. 

•  Revise  the  premiiun  selection 
process  of  paragraph  (e)  to  clarify  that 
the  design  values  are  material  design 
values. 

•  Add  a  new  paragraph  (f),  which 
permits  the  use  of  other  design  values 
if  approved  by  the  Administrator. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

Draft  Advisory  Circular  (AC)  25.613- 
1,  Material  Strength  Properties  and 
Material  Design  Values,  which  describes 
acceptable  methods  of  compliance  with 
this  rule,  was  published  concurrently 
with  Notice  No.  02-05  for  public 
comment.  We  plan  to  issue  the  final  AC 
upon  publication  of  the  final  rule  in  the 
Federal  Register. 

What  Comments  Were  Received  in 
Response  to  the  Proposal? 

Only  one  commenter  responded  to  the 
request  for  comments.  The  commenter 
thanked  the  FAA  for  the  opportunity  to 
comment. 

What  Analyses  and  Assessments  Has 
the  FAA  Conducted? 

Paperwork  Reduction  Act 

There  are  no  current  or  new 
requirements  for  information  collection 
associated  with  this  final  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO). Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Regulatory  Evaluation  Summary 

Changes  to  Federal  regtilations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  §§  2531- 
2533)  prohibits  agencies  ft-om  setting 
standards  that  create  uimecessary 
obstacles  to  the  foreign  commerce  of  the 
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Costs  and  Be.  lefits 

The  FAA  d  Jtermines  that  there  will 
be  no  additio  lal  costs  associated  with 
the  rule  and  t  le  current  level  of  safety 
will  be  maint  lined  or  improved.  As 
discussed  in  he  previous  section,  in 
addition  to  h;  irmonizing  §  25.613  and 
JAA  requiren  ents,  the  amendments  will 
clarify  the  cu  Tent  rule,  codify  current 
practice,  and  reinstate  the  provision  that 
permits  the  fi  dministrator  to  approve 
other  materia  design  values. 
Consequent!) ,  manufactxirers  of 
transport  cat(  gory  airplanes  will  not 
incxxr  any  ad(  itional  costs.  In  fact,  in 
certain  cases,  the  manufacturer  and  the 
FAA  will  rea  ize  cost  savings  as  a  result 
of  the  revisio  is.  These  cost  savings  are 
examined  in  iirther  detail  in  the 
following  pai  agraphs. 

Under  the  i  :urrent  rule,  there  are  three 
potential  opt  ons  on  which  to  base 
material  strength  properties  and 
material  desi  ;n  values.  First,  a 
manufacture]  could  conduct  a  material 
properties  de  i^elopment  program  for 
each  materia  ,  product  form,  and  heat 
treatment.  Second,  a  manufacturer 
could  test  ea(  h  aircraft  structural  part 
(on  a  samplir  g  basis)  to  verify  strength 
characteristic  s.  Third,  a  manufacturer 
could  use  an(  »ther  method  for 
establishing  i  material  design  values  and 
then  request  "AA  approval  of  an 
equivalent  sa  fety  finding.  The  FAA 
estimates  tha  t  the  initial  cost  of  the 


latter  method,  which  is  the  least  costly, 
is  between  $100,000  and  $150,000. 

There  will  be  cost  savings  to  the 
manufacturer  and  the  FAA  associated 
with  the  provision  in  the  rule  permitting 
the  Administrator  to  approve  other 
material  design  values  (such  as  those 
listed  in  the  draft  AC).  First,  under 
certain  conditions,  manufacturers  of 
transport  category  airplanes  will  no 
longer  need  to  employ  one  of  the 
options,  described  above.  If  the  material 
design  values  can  be  found  in  the 
accepted  military  or  industry 
handbooks,  the  manufacturer  would 
avoid  the  initial  or  recurring  cost  of 
establishing  material  design  values. 
Based  on  analysis  of  the  available 
options  described  above,  the  FAA 
estimates  that  this  cost  saving  (i.e., 
benefits)  will  be  at  least  $100,000  per 
initial  aircraft  certification  (the  lower 
estimate  of  the  least  costly  option). 

Second,  the  (new)  provision  will 
eliminate  the  need  for  an  equivalent 
safety  finding  in  the  third  option.  The 
manufacturer  will  realize  minimal  cost 
savings  through  a  reduction  in 
paperwork.  For  the  FAA,  the  rule  will 
eliminate  approximately  30  hours  of 
paperwork  per  aircraft  certificate  for  an 
FAA  aerospace  engineer  (GS-14,  step  5) 
to  conduct  an  equivalent  safety  finding. 
This  converts  to  a  cost  savings  of 
approximately  $1,577  in  administrative 
costs  per  certificate. 

Given  the  findings  of  no  incremental 
costs,  benefits  of  at  least  $100,000  (i.e., 
cost-savings  associated  with  rule- 
harmonization),  and  continuation  of  the 
necessary  high  level  of  safety,  the  FAA 
deems  this  final  rule  cost-beneficial. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  final  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities.  If 
the  determination  is  that  it  will,  the 
agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in- the 
Act. 


If,  however,  an  agency  determines 
that  a  final  rule  is  not  expected  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  1980  act  provides 
that  the  head  of  the  agency  may  so 
certify  and  a  regulatory  flexibility 
anedysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

As  stated  in  the  initial  regulatory 
flexibility  determination,  the  proposed 
rule  affected  only  manufacturers  of 
transport  category  airplanes.  And,  since 
all  United  States  transport  category 
airplane  manufacturers  exceed  the 
Small  Business  Administration  (SBA) 
small-entity  standard  of  1,500 
employees  for  aircraft  manufacturers, 
the  FAA  determined  that  the  proposal 
"would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  There  were  no  comments  to 
the  docket  contesting  this  finding. 
Consequently,  the  FAA  now  certifies 
that  the  final  rule  "will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  fi-om 
engaging  in  any  standards  or  related 
activities  that  create  uimecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  uimecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  rule  and  has  determined 
that  it  complies  with  the  Act  since  it 
harmonizes  U.S.  standcirds  with  similar 
European  standards.  In  addition,  the 
rule  will  impose  no  incremental  costs 
on  either  domestic  or  international 
manufacturers. 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Pub.  L. 
104-4  on  March  22, 1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Title  II  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  $100 
million  or  more  expenditure  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments. 
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in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"significant  regulatory  action."  This 
rule  does  not  contain  such  a  mandate. 
Therefore,  the  requirements  of  Title  II  of 
the  Unfunded  Mandates  Reform  Act  of 
1995  do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
and  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore  does 
not  have  federalism  implications. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this  final 
rule  applies  to  the  certification  of  future 
designs  of  transport  category  airplanes 
and  their  subsequent  operation,  it  could 
affect  intrastate  aviation  in  Alaska.  We 
received  no  comments  on  this  final  rule 
as  it  affects  intrastate  aviation  in  Alaska, 
and  we  will  apply  the  rule  to  Alaska  in 
the  same  way  we  will  apply  it 
nationally. 

Plain  English 

Executive  Order  12866  (58  FR  517^5, 
October  4,  1993)  requires  each  agency  to 
write  regulations  that  are  simple  and 
easy  to  understand.  We  invite  your 
comments  on  how  to  make  these 
regulations  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 


•  Are  the  requirements  in  the 
regulations  clearly  stated? 

•  Do  the  regulations  contain 
imnecessary  technical  language  or 
jargon  that  interferes  with  their  clarity? 

•  Would  the  regulations  be  easier  to 
undecstand  if  they  were  divided  into 
more  (but  shorter)  sections? 

•  Is  the  description  in  the  preamble 
helpful  in  understanding  the 
regulations? 

Please  send  your  comments  to  the 
ad3ress  specified  in  the  ADDRESSES 
section. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA* 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this  final 
rule  qualifies  for  a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  final  rule 
has  been  assessed  in  accordance  with 
the  Energy,  Policy,  and  Conservation 
Act  (EPCA),  Public  Law  94-163,  as 
amended  (42  U.S.C.  6362),  and  FAA 
Order  1053.1.  We  have  determined  that 
the  final  rule  is  not  a  major  regulatory 
action  under  the  provisions  of  the 
EPCA. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  pjirt  25  of  Tide  14,  Code  of 
Federal  Regulations,  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

■  1.  The  authority  citation  for  part  25 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  ^0113.  44701- 
44702,  and  44704. 

■  2.  Amend  §  25.613  as  follows: 

■  a.  By  revising  the  section  heading  and 
paragraphs  (b)  introductory  text,  (c),  and 
(e); 

■  b.  By  removing  and  reserving 
paragraph  (d);  and 

■  c.  By  adding  a  new  paragraph  (f). 
The  revisions  and  addition  read  as 

follows: 

§25.613    Material  strength  properties  and 
material  design  values. 

***** 

(b)  Material  design  values  must  be 
chosen  to  minimize  the  probability  of 
structural  failures  due  to  material 
yariability.  Except  as  provided  in 
paragraphs  (e)  and  (f)  of  this  section, 
compliance  must  be  shown  by  selecting 
material  design  values  which  assure 
material  strength  with  the  following 
probability: 
***** 

(c)  The  effects  of  environmental 
conditions,  such  as  temperature  and 
moisture,  on  material  design  values 
used  in  an  essential  component  or 
structure  must  be  considered  where 
these  effects  are  significant  within  the 
airplane  operating  envelope. 

(d)  [Reserved] 

(e)  Greater  material  design  values  may 
be  used  if  a  "premium  selection"  of  the 
material  is  made  in  which  a  specimen 
of  each  individual  item  is  tested  before 
use  to  determine  that  the  actual  strength 
properties  of  that  particular  item  will 
equal  or  exceed  those  used  in  design. 

(f)  Other  material  design  values  may 
be  used  if  approved  by  the 
Administrator. 

Issued  in  Renton.  Washington,  on  July  25. 
2003. 

K.C.  Yanamura, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-19748  Filed  8-4-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. ' 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  5,  2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approvaf  and 
promulgation;  various 
States: 

North  Carolina;  published  6- 
6-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration  - 

Food  additives: 
Olestra;  published  8-5-03 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities: 
Sarbanes-bxiey  Act  of 
2002;  implementation — 
Attorneys;  professional 
conduct  standards; 
implementation; 
published  2-6-03 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Taxpayer  identifying 
numbers;  requirement  on 
submissions;  published  8- 
5-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
8-12-03;  published  7-28- 
03  [FR  03-19130] 
Specified  marketing  orders; 
assessment  rates  increase; 
comments  due  by  8-11-03; 
published  7-25-03  [FR  03- 
18984] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Cattle  from  Mexico; 

tuberculosis  testing; 

comments  due  by  8-15- 


03;  published  6-16-03  [FR 
03-15113] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
New  Mexico  and  Texas; 
comments  due  by  8-11- 
03;  published  6-11-03 
[FR  03-14723] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
National  Forest  System  land 
and  resource  management 
planning: 
Special  areas — 
Roadless  area 
conservation;  comments 
due  by  8-14-03; 
published  7-15-03  [FR 
03-17419] 
Roadless  area 
conservation;  Tongass 
National  Forest,  AK; 
comments  due  by  8-14- 
03;  published  7-15-03 
[FR  03-17420] 
Roadless  area 
conservation;  Tongass 
National  Forest,  AK; 
correction;  comments 
due  by  8-14-03; 
published  7-17-03  [FR 
03-17420] 
National  Forest  System  lands; 
special  uses: 
Cabin  User  Fee  Fairness 
Act- 
Recreation  residence  lots 
appraisal  procedures 
and  recreation 
residence  uses 
management;  comments 
due  by  8-11-03; 
published  5-13-03  (FR 
.       03-11695] 
Recreation  residences 
management  and  fee 
assessment;  comments 
due  by  8-11-03; 
published  5-13-03  [FR 
03-11694] 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Value-added  producer 
grants  and  agricultural 
innovation  centers; 
comments  due  by  8-12- 
03;  published  6-13-03  [FR 
03-14840] 
AGRICULTURE 
DEPARTMENT 
Rural  Business-Cooperative 
Service 
Program  regulations: 


Value-added  producer 
grants  and  agricultural 
innovation  centers: 
comments  due  by  8-12- 
03;  published  6-13-03  [FR 
03-14840] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Guaranteed  Rural  Rental 

Housing  Program; 

comments  due  by  8-11- 

03;  published  6-10-03  [FR 

03-14480] 
Value-added  producer 

grants  and  agricultural 

innovation  centers; 

comments  due  by  8-12- 

03;  published  6-13-03  [FR 

03-14840] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Program  regulations: 
Value-added  producer 
:  grants  and  agricultural 
innovation  centers; 
comments  due  by  8-12- 
03;  published  6-13-03  [FR 
03-14840] 

AGRICULTURE 

DEPARTMENT 

Biodiesel  Fuel  Education 
Program;  administrative 
provisions;  comments  due 
by  8-14-03;  published  7-15- 
03  [FR  03-17851] 

Federal  assistance 
transactions;  general 
program  administration 
regulations:  comments  due 
by  8-15-03;  published  7-16- 
03  [FR  03-17777] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  consen/ation 
requirements — 
Gulf  of  Mexico  and 
Atlantic  Ocean;  turtle 
excluder  devices; 
comments  due  by  8-14- 
03;  published  7-30-03 
[FR  03-19375] 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  8-12-03;  published 
7-28-03  [FR  03-19147] 
West  Coast  States  and 
Westem  Pacific 
fisheries — 
Pacific  mackerel; 
comnnents  due  by  8-13- 


03;  published  7-29-03 

[FR  03-19259] 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  package 
requirements- 
Unit  dose  packaging; 
pas&lail  criterion; 
petition;  comments  due 
by  8-15-03:  published 
6-16-03  [FR  03-15064] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Activity  address  codes  in 
contract  numbers; 
comments  due  by  8-11- 
03:  published  6-11-03  [FR 
03-14782] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Blanket  sales  certificates; 
comments  due  by  8-13- 
03;  published  8-5-03  [FR 
03-19879] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
8-15-03;  published  7-16- 
03  [FR  03-17972] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

8-15-03;  published  7-16- 

03  [FR  03-17971] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

New  York;  comments  due 
by  8-15-03;  published  7- 
16-03  [FR  03-18003] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Methoprene:  comments  due 
by  8-11-03;  published  6- 
11-03  [FR  03-14330] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Water  pollution  control: 
Pollutants  analysis  test 
procedures;  guidelines — 
Detection  and  quantitation 
procedures;  and 


IV 
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assessm  snt: 


detection  ar>d 
quantitation  concepts 
technical 
document; 
due  by  8-15- 
publiitied  7-16-03 
7875] 


support 

comment 

03 

[FR  03-1 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  came 


Federal-State 
on  Universil 
Depioymen 


services; 
Joint  Board 
Service — 


and 
subscribdrship 


promotioi  \ 
and 

including 
insular 
due  by 
publishec 
03-1 756q] 
Radio  stations; 
assignments; 

Pennsylvania 
due  by  8-1 
7-7-03  [FR 


in  unserved 
und^rserved  areas, 
tribal  and 
a|eas;  comments 
15-03; 
7-16-03  [FR 


table  of 

comments 
-03;  published 
03-16962] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Druj 
Administration 

Food  for  humar 
Current  good 
practice 

Dietary  sup  plements  and 
dietary  supplement 
ingredien  s;  comments 
due  by  8  11-03; 
publishec  5-19-03  [FR 
03-12366 

HOMELAND  SfCURITY 
DEPARTMENT 


consumption; 
manufacturing 


Coast  Guard 


Drawbridge 
'  New  Jersey 
by  8-11-03; 
11-03  [FR 
Navigation  aids 
Technical 
affecting 
signals, 
at  sea 
procedures 
navigationa 
revision 
by  8-12-03; 
14-03  [FR 
Correction; 
by  8-12- 
5-22-03 


ope  'ations; 


;omments  due 
published  6- 
)3- 14799] 


infc  rmation 


bi  oys, 


Arthur  Kill 
regulated 
comments 
03; 
03-17906] 

Cuyahoga 
OH;  safety 
comments 
03;  publish^ 
03-17908] 


sound 
int^mational  rules 
corfmunirations 
and  large 
buoys; 
cotnments  due 
published  5- 
)3-11987] 

comments  due 

published 
[FR  C3- 11987] 

Ports  and  wate  ways  safety: 
and  NY; 
nbvigation  area; 
lue  by  8-15- 
publishiKJ  7-16-03  [FR 


Ri'  er, 


Cleveland, 
zone; 

Jue  by  8-15- 
7-16-03  [FR 


Puget  Sound,  WA; 
protection  of  large 
passenger  vessels; 
security  and  safety  zones; 
comments  due  by  8-14- 
03;  published  7-15-03  [FR 
03-17723] 
HOMELAND  SECURITY 
DEPARTMENT 
Support  Anti-Terrorism  by 
Fostering  Effective 
Technologies  Act  of  2002 
(SAFETY  Act); 
>  implementation;  comments 
due  by  8-11-03;  published 
7-11-03  [FR  03-17561] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species; 

Missouri  bladderpod; 
comments  due  by  8-11- 
03;  published  6-10-03  [FR 
03-14355] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
■    reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
8-15-03;  published  7-16- 
03  [FR  03-17967] 
West  Virginia;  comments 
due  by  8-15-03;  published 
7-31-03  [FR  03-19436] 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Homeland  Security  Act  of 
2002;  implementation — 
Severe  shortage  of 
candidates  and  critical 
hiring  needs; 
Govemmentwide  human 
resources  flexibilities 
(direct-hire  authority, 
etc.);  comments  due  by 
8-12-03;  published  6-13- 
03  [FR  03-14971] 
Retirement: 
Homeland  Security  Act  of 
2002— 

Voluntary  early  retirement; 
comments  due  by  8-12- 
03;  published  6-13-03 
[FR  03-14970] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

DOD  commerical  air  carrier 
evaluators;  credentials; 
comments  due  by  8-11- 
03;  published  7-10-03  [FR 
03-17459] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Dornier;  comments  due  by 
8-11-03;  published  7-15- 
03  [FR  03-17817] 

Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  8-15-03;  published 
7-16-03  [FR  03-17951] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviatiort 
Administration 

Ainworthiness  directives: 
Eurocopter  France; 
comments  due  by  8-11- 
03;  published  6-11-03  [FR 
03-14135] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
New  Piper  Aircraft,  Inc.; 
comments  due  by  8-11- 
03;  published  6-3-03  [FR 
03-13792] 
Class  D  airspace;  comments 
due  by  8-15-03;  published 
6-20-03  [FR  03-15676] 
Class  E  airspace;  comments 
due  by  8-15-03;  published 
6-20-03  [FR  03-15677] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Household  goods 
transportation;  consumer 
protection  regulations; 
comments  due  by  8-11- 
03;  published  6-11-03  [FR 
03-14439] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Child  restraint  anchorage 
systems;  comments  due 
by  8-11-03;  published 
6-27-03  [FR  03-15953] 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Safety  Administration 

Motor  vehicle  safety 
standards: 

Tire  safety  information; 
correction;  comments  due 
by  8-11-03;  published  6- 
26-03  [FR  03-15875] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 


Tires;  performarwe 
requirements;  comments 
due  by  8-11-03;  published 
•6-26-03  [FR  03-15874] 

TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Hazardous  materials: 

Hazard  communication 
requirements  changes; 
labels  and  placards 
specifications  for  materials 
poisonous  by  inhalation; 
revisions;  comments  due 
by  8-11-03;  published  6- 
11-03  [FR  03-14583] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes,  etc: 

Statutory  stock  options; 
comments  due  by  8-12- 
03;  published  6-9-03  [FR 
03-13581] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  74/P.L.  108-67 

To  direct  the  Secretary  of 
Agriculture  to  convey  certain 
land  in  the  Lake  Tahoe  Basin 
Management  Unit,  Nevada,  to 
the  Secretary  of  the  Interior, 
in  trust  for  the  Washoe  Indian 
Tribe  of  Nevada  and 
California.  (Aug.  1,  2003;  117 
Stat.  880) 

S.  1280/P.L.  108-68 

To  amend  the  PROTECT  Act 
to  clarify  certain  volunteer 
liability.  (Aug.  1,  2003;  117 
Stat.  883) 

Last  List  August  1,  2003 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  http:// 
llstserv.gsa.gov/arctiives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 


PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara1/nara005.html 
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Agricultural  Marketing  Service 

RULES 

Oranges  and  grapefruit;  grade  standards,  46433-46434 

Prunes  (dried)  prtjduced  in — 

California,  46436-46439 
PROPOSED  RULES 

Milk  marketing  orders: 

Pacific  Northwest  et  al.,  46505^6509 
Processed  fruits,  vegetables,  and  processed  products; 

inspection  and  certification,  46504-46505 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Fruit  and  Vegetable  Industry  Advisory  Committee,  46568 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Food  and  Islutrition  Service 

See  Food  Safety  and  Inspection  Service 

See  Forest  Service 

See  National  Agricultural  Statistics  Service 

See  Riual  Business-Cooperative  Service 

See  Rural  Telephone  Bank 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Gentically  engineered  organisms  and  products: 
Introductions  of  plants  genetically  engineered  to  encode 
compounds  for  industrial  use;  permit  requirements, 
46434-46436 
NOTICES 

Organization,  functions,  and  authority  delegations: 
National  Wildlife  Services  Advisory  Committee,  46568- 
46569 

Antitrust  Division 

NOTICES 

Competitive  impact  statements  and  proposed  consent 
judgments: 
Moimtain  Health  Care,  P. A.,  46663-46664 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  46643-46645 
Organization,  functions,  and  authority  delegations: 
Associate  Director  for  Science,  46645 

Citizenship  and  immigration  Services  Bureau 

NOTICES 

Temporary  protected  status  program  designations: 
Liberia,  46648-46651 

Coast  Guard 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  46651—46653 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 


Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

African  Growth  and  Opportunity  Act;  determinations: 
Kenya,  Botswana,  Lesotho,  Malawi,  Swasiland,  Namibia, 

and  Zambia;  handloomed,  handmade,  or  folklore 

articles,  46590-46591 

Commodity  Futures  Trading  Commission 

RULES 

Foreign  futtu-es  and  options  transactions: 
Application  exemption — 
ASX  Futures  Exchanges  Proprietary  Ltd.;  correction, 
46446 
PROPOSED  RULES 
Commodity  Exchange  Act: 

Customer  funds  investment,  46516 
NOTICES 

Contract  market  proposals: 
Chicago  Mercantile  Exchange — 
Live  cattle,  46591 

Defense  Department 

PROPOSED  RULES 

Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
TRICARE  program^ 
Individual  Case  Management  Program  withdrawn. 
Persons  with  Disabilities  Program  renamed 
Extended  Care  Option  Program,  and  other 
"  administrative  amendments,  46526—46535 

Drug  Enforcement  Administration 

NOTICES 

Schedules  of  controlled  substances;  production  quotas: 
Schedules  I  and  II — 

Proposed  2003  aggregate,  46664-46666 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Rare  Isotope  Accelerator  research  and  development 
projects,  46591-46593 

Environmental  Protection  Agency 

RULES  . 

Air  pollution;  standards  of  performance  for  new  stationary 
sources: 
Volatile  organic  compounds  (VOC);  equipment  leaks  in 
petroleum  refineries;  CFR  correction,  46489 
Air  pollution  control: 

State  operating  permits  programs — 
Kansas,  46489-46491 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Maryland,  46487-46489 
North  Carolina,  46479-46484 
Pennsylvania,  46484-46487 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Spinosad,  46491^6500  / 
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PnOPOSEO  Rl  LES 

Air  pollution  control: 
State  oper  iting  permits  programs — 
Kansas,  46538-46539 
Air  quality  i  mplementation  plans: 
Preparatio  n.  adoption,  and  submittal — 
8-hour  ( izone  national  ambient  air  quality  standard; 
imp  lamentation,  46536 
Air  quality  i  mplementation  plans;  approval  and 
promul;  atiOn;  various  States: 
Maryland,  46537-46538  = 

Pennsylvania,  46537 
Human  testiig;  standards  and  criteria,  46535-46536 
NOTICES 
Air  program  >:  ' 

State  implementation  plans;  adequacy  status  for 
transf  ortation  conformity  purposes — 
New  Mf  xico,  46601-46602 
Committees:  establishment,  renewal,  termination,  etc.: 

Science  A  ivisory  Board,  46602-46606 
Grants  and  cooperative  agreements;  availability,  etc.: 
State  and  Tribal  Assistance  Grants;  special  projects  and 
prognms,  46606 
Meetings: 

Science  A  Ivisory  Board,  46606-46607 
Pesticide,  fo  )d,  and  feed  additive  petitions: 
Dow  Agro  sciences  LLC,  46609-46613 
Interregioi  lal  Research  Project  (No.  4).  46613-46619 
Syngenta  i  jop  Protection,  46619-46623 
Pesticide  registration,  cancellation,  etc.: 

Interregional  Research  Project  (No.  4),  46607-46609 
Toxic  and  hi  izardous  substances  control: 
New  chen:  icals — 
Receipt  md  status  information,  46623^6630 
Water  suppl  r. 
Public  wai  er  supervision  program — 
Pennsyl  ?ania,  46630 

Equal  Employment  Opportunity  Commission 

NOTICES 

Organizatior  ,  functions,  and  authority  delegations: 
Office  of  I  qual  Opportunity,  Director;  Section  508 
comp  aints  processing,  46630—46631 

Executive  Office  of  the  President 

See  Science  and  Technology  Policy  Office 

tion  Administration 


Federal  Avii 

RULES 
Airworthine! 

Eurocopte: 

Pratt  &  W 

Rolls»Roy 
PROPOSED  RUtES 
Airworthinei  is  directives 

Cessna,  46  514-46516 


s  directives: 
France,  46443-46444 
itiiey  Canada,  46441-46443 
pic,  46444-46446 


Federal  Communications  Commission 

RULES 

Common  car  rier  services: 
Access  chi  rges — 
Nationa  Exchange  Carrier  Association;  election 
reqi  irements;  biennial  review,  46500-46502 
Television  b  oadcasting: 

North  Carolina  and  South  Carolina,  46502 
NOTICES 

Agency  infoi  mation  collection  activities;  proposals, 
submiss  ons,  and  approvals,  46632—46633 


Meetings;  Sunshine  Act,  46634-46635 
Television  broadcasting: 
Cable  television  systems — 
Video  programming  delivery;  market  competition 
status;  aimual  assessment,  46635—46638 
Applications,  hearings,  determinations,  etc.: 
Nextel  Partiiers,  46633-46634 

Federal  Energy  Regulatory  Commission 

RULES 

Practice  and  procedure: 

Critical  Energy  Infrastructure  Information,  46456-46460  ■ 

Indian  Tribes;  consultation  in  commission  proceedings; 
policy  statement,  46452-46456 
NOTICES 
Electric  rate  and  corporate  regulation  filings: 

Connecticut  Valley  Electric  Co.  Inc.,  et  al.,  46596-46599 
Environmental  statements;  availability,  etc.: 

Northern  Power  Corp.,  46599-46600 
Hydroelectric  applications,  46600-46601 
National  Register  of  Historic  Places: 

Programmatic  agreement  for  memaging  properties; 
restricted  service  list — 
Allegheny  Energy  Supply  Co.,  LLC,  46601  , 

Applications,  hearings,  determinations,  etc.: 

Cheyenne  Plains  Gas  Pipeline  Co.,  46593 

El  Cap  II,  LLC,  46593 

Fox  Energy  Co.,  LLC,  46593-46594 

Gulf  States  Energy  Investments  L.P.,  46594 

Gulfstream  Natiiral  Gas  System,  L.L.C.,  46594 

Midwest  Independent  Transmission  System  Operator, 
Inc.,  46594-46595 

Natural  Gas  Pipeline  Co.  of  America,  46595-46596 

Northeast  Generation  Co.,  46596 

Occidental  Chemical  Corp.  et  al.,  46596    . 

Federal  Railroad  Administration 

NOTICES 

Exemption  petitions,  etc.: 
Maryland  Transportation  Department,  46675-46676 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  46638—46639 
Formations,  acquisitions,  and  mergers,  46639—46640 
Meetings;  Sunshine  Act,  46640 
Permissible  nonbanking  activities,  46640 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  46640—46642 
Organization,  functions,  and  authority  delegations: 
Bureau  of  Consumer  Protection,  Director,  46642 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Surety  companies  acceptable  on  Federal  bonds: 
Diamond  State  Insurance  Co.  et  al.;  termination,  46679 
SCOR  Reinsurance  Co.;  termination,  46679 
Universal  Surety  of  America;  termination,  46680 
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Fish  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Vernal  pool  crustaceans  and  plants  in  California  and 
Oregon, 46683-46867 
Florida  manatee;  additional  protection  areas,  46869- 
46917 
PROPOSED  RULES 

Wild  Bird  Conservation  Act: 
Non-captive-bred  species;  approved  list;  additions — 
Blue-fronted  Amazon  parrots  from  Argentina,  46559- 
46567 

Food  and  Drug  Administration 

NOTICES 
Human  drugs: 
Drug  products  withdrawn  fi-om  sale  for  reasons  other 
than  safety  or  effectiveness — 
Benztropine  Mesylate  tablets  et  al.,  46645-46646 
Proprietary  drug  names  evaluation  for  confusion 

potential;  medication  errors  minimization,  46646- 
46647 
Meetings: 
Febrile  neutropenia  and  antifungal  combination  therapy; 
clinical  trial  design;  workshop,  46647 

Food  and  Nutrition  Service 

RULES 

Food  distribution  programs: 
State  processing  of  donated  foods;  CFR  correction,  46434 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Microbiological  Criteria  for  Foods  Advisory  Committee, 
46569-16570 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — , 
Modoc  Coimty,  46570  » 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
NOTICES 

Scientific  misconduct  findings;  administrative  actions: 
Kanmakaran,  Thonthi,  Ph.D.,  46642 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
HIV/ AIDS  prevention  and  treatment — 
National  Evaluation  Center,  46647-46648 

Homeland  Security  Department 

See  Citizenship  and  Immigration  Services  Bureau 
See  Coast  Guard 

Housing  and  Urban  Development  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  46653-46656 

Interior  Department 

See  Fish  and  Wildlife  Service 


See  Minerals  Management  Service 

See  National  Park  Service 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 

Partnership  transactions  involving  long-term  contracts; 
accounting  method,  46516-46526 
NOTICES 
Meetings: 

Taxpayer  Advocacy  Panels,  46680 

International  Trade  Administration 

NOTICES 
Antidumping: 
Barium  carbonate  from — 

China,  46577-46579 
Coumarin  from — 

China,  46579-46580 
Fresh  garlic  from — 

China,  46580-46582 
Heavy  forged  band  tools  from — 

China,  46582 
Stainless  steel  sheet  and  strip  in  coils  from — 

Taiwan,  46582-46590 
Antidumping  and  countervailing  duties: 
Pasta  from — 

Italy,  46571-46577 

International  Trade  Commission 

NOTICES 

Meetings;  Sunshine  Act,  46663 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 

Labor  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  46666-46667 
Reports  and  guidance  documents;  availability,  etc.: 
Federal  Activities  Inventory  Reform  Act;  2002  FAIR  Act 
Inventory,  46667 

Minerals  Management  Service 

NOTICES 

Outer  Continental  Shelf  operations: 
OCS  Connect;  e-Govemment  Initiative,  46656-46659 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  46570-46571 

National  Credit  Union  Administration 

RULES 

Credit  Unions: 
Organization  and  operations — 
Loan  interest  rates,  46439-46441 

National  Highway  Traffic  Safety  Administration 

PROPOSED  RULES 

Motor  vehicle  safety  standards: 
Occupant  crash  protection — 
Belted  frontal  barrier  crash  test;  maximum  test  speed 
and  phase-in  schedule,  46539-46546 
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Integra  lap/shoulder  safety  belts;  rear  seats 
rec  uirement,  46546—46559 
NOTICES 

Motor  vehi(  ;le  safety  standards: 
Nonconfc  rming  vehicles — 
Importi  tion  eligibility;  determinations.  46676 
Motor  vehide  theft  prevention  standards;  exemption 
petitioi  s,  etc.: 
DaimlerC  irysler  Corp..  46676-46678 

National  Oqeanic  and  Atmospheric  Administration 

RULES 

Fishery  con  servation  and  management: 
Alaska;  fi  sheries  of  Exclusive  Economic  Zone — 
Gulf  of  Alaska  groundfish.  46502-46503 

National  Ps  rk  Service 

RULES 

Vehicles  an  d  traffic  safety: 

Motor  vei  licle  operation  under  influence  of  alcohol  or 
drugi ,  46477-46479 
NOTICES 
Agency  inf(  rmation  collection  activities;  proposals, 

submis  lions,  and  approvals,  46659—46660 
Environmei ital  statements;  availability,  etc.: 

Coronadc  National  Memorial,  AZ,  46660—46661 
Environmei  tal  statements;  notice  of  intent: 

Bandeliei  National  Monument,  NM,  46661-46662 

Golden  G  ite  National  Recreation  Area,  CA,  46662-46663 


Nuclear  Regulatory  Commission 

RULES 
Fee  schedu 
Correctioii 


es  revision;  94%  fee  recovery  (2003  FY) 
46439 


Pacific  Norihwest  Electric  Power  and  Conservation 
Planning  Council 

NOTICES         j 

Columbia  River  Basin  Fish  and  Wildlife  Program;  mainstem 
amendiients  adopted.  46667-46668 

Pension  B^iefit  Guaranty  Corporation 

NOTICES 

Employee 


Uniop 

speci 

4667 


Public  Deb 

See  Fiscal 


F  etirement  Income  Security  Act: 
International  Longshoremen's  and  Warehousemen's 

Pacific  Maritime  Association  Pension  Plan; 
specihl  withdrawal  liability  rules;  approval,  46668- 


Bureau 

Service 


Rural  Business-Cooperative  Service 

PROPOSED  RilLES 
Guaranteed 
Secondar  f 


4651  I 


oanmaking: 

market  ^ales;  fiscal  and  transfer  agent,  46509- 


Rural  Telepjhone 

NOTICES 

Meetings; 


Bank 

Slunshine  Act,  46571 


Science  an^  Technology  Policy  Office 

NOTICES 

National  Sc  ience 
busine!  s 


and  Technology  Council;  research 
models;  information  request,  46631—46632 


Securities  and  Exchange  Commission 

RULES 
Securities: 
Broker-dealer  exemption  from  sending  financial 
information  to  customers,  46446-46452 
NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  46674 
National  Association  of  Securities  Dealers,  Inc.,  46673- 
46674 

State  Department 

NOTICES 
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Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
,  Agricultural  Marketing  Service 

7  CFR  Part  51 

[Docket  Number  FV-00-304] 

Grapefruit  and  Oranges  (Texas  and 
States  Other  Than  Florida,  California 
and  Arizona);  Grade  Standards 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Final  rule. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  adopting  as  a  final 
rule,  without  change,  an  interim  final 
rule  regarding  the  United  States 
Standards  for  Grades  of  Grapefinit 
(Texas  and  States  other  than  Florida, 
California  and  Arizona)  and  the  United 
States  Standards  for  Grades  of  Oranges 
(Texas  and  States  other  than  Florida, 
California  and  Arizona).  These 
standards  are  issued  under  the 
Agricultural  Marketing  Act  of  1946. 
EFFECTIVE  DATE:  September  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Priester,  Standardization  Section, 
Fresh  Products  Branch,  Fruit  and 
Vegetable  Programs,  Agricultural 
Marketing  Service,  U.S.  Department  of 
Agriculture,  1400  Independence 
Avenue,  SW,  Room  2065  South 
Building,  STOP  0240,  Washington,  DC 
20250-0240;  Fax  (202) 720-8871. 
SUPPLEMENTARY  INFORMATION: 

Background 

AMS  received  a  request  to  revise  the 
U.S.  Standards  for  Grades  of  Grapefiiiit 
(Texas  and  States  other  than  Florida, 
California  and  Arizona),  and  the  United 
States  Standards  for  Grades  of  Oranges 
(Texas  and  States  other  than  Florida, 
California  and  Arizona)  fi-om  members 
of  the  Texas  fruit  and  vegetable 
industry.  Members  of  the  Texas  industry 
requested  that  these  standards  be 
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revised  to  reflect  current  cultiu-al  and 
marketing  practices  and  give  industry 
greater  flexibility  in  marketing  and 
packaging  using  developing 
technologies.  The  major  changes 
requested  revised  the  standard  pack 
sections  of  the  grapefruit  and  orange 
standards,  and  the  standard  sizing 
section  of  the  orange  standard  by 
redefining  the  requirements  in  each 
section. 

AMS  issued  an  interim  final  rule  with 
request  for  comments  on  September  24, 
2001  (66  FR  48785).  A  comment  period 
of  60  days  was  provided  for  interested 
persons  to  respond.  The  comment 
period  ended  on  November  23.  2001, 
and  no  comments  were  received. 

Executive  Order  12988  and  12868 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866  for  this 
action.  This  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  retroactive  effect.  This 
final  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule.  There  are  no 
administrative  procedures  which  must 
be  exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  the  rule. 

Regulatory  Flexibility  Act 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  biudened. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 
Interested  parties  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  entities. 

There  are  approximately  315 
producers  of  grapefruit  and  oranges  in 
the  production  area  and  16  handlers 
who  would  be  affected  by  this 
amendment.  Starting  August  6,  2001, 
small  agricultiual  producers  have  been 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201) 
as  those  having  annual  receipts  less 
than  $750,000  and  small  agricultiu^ 
service  firms  are  defined  as  those  whose 
annual  receipts  are  less  than  $5,000,000. 


Under  this  definition,  the  majority  of 
grapefinit  and  orange  producers  and 
handlers  using  the  grade  standards  in 
this  regulation  may  be  classified  as 
small  entities. 

Using  an  average  f.o.b.  price  of  $8.00 
per  carton,  11  handlers  (69  percent) 
could  be  considered  small  businesses. 
Of  the  approximately  315  producers 
within  the  production  area,  few  have 
sufficient  acreage  to  generate  sales  in 
excess  of  $750,000;  therefore,  a  majority 
of  producers  of  oranges  and  grapefruit 
who  will  be  affected  by  this  rule  may  be 
classified  as  small  entities. 

The  main  purpose  of  the  changes  was 
to  bring  the  standards  into  conformity 
with  current  packaging  and  marketing 
practices  and  technologies.  This  rule 
specifically  revises  the  standard  pack 
sections  of  the  grapefruit  and  orange 
standards  and  the  standard  size  section 
of  the  orange  standard  by  redefining  the 
requirements.  This  rule  will  not  impose 
substantial  direct  economic  cost, 
recordkeeping,  or  personnel  workload 
changes  on  small  entities,  and  will  not 
alter  the  market  share  or  competitive 
position  of  these  entities  relative  to  large 
businesses.  In  addition,  under  the 
Agricultural  Marketing  Act  of  1946,  the 
use  of  these  standards  is  voluntary. 

The  alternative  option  to  this  rule 
would  be  to  leave  the  standards 
unchanged.  This  is  not  a  viable 
alternative  because  amendments  reflect 
ciurent  industry  practices  and  are 
consistent  with  the  regulations  under 
the  Oranges  and  Grapefruit  Grown  in 
Lower  Rio  Grande  Valley  in  Texas 
Marketing  Order  (7  CFR  Part  906). 

This  rule  contains  no  new 
information  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seg.).  The  Department  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  confbct  with 
this  rule. 

List  of  Subjects  in  7  CFR  Fart  51 

Agricultiual  commodities.  Food 
grades  and  standards,  Fruits,  Nuts, 
Reporting  and  recordkeeping 
requirements.  Trees,  Vegetables. 

PART  51— {AMENDED] 

■  According,  the  interim  final  rule 
amending  CFR  part  51  which  was 
published  at  66  FR  48785  on  September 
24,  2001,  i.<i  adopted  as  a  final  nlle 
without  change. 


t 
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Dated:  July 
A.J.  Yates, 
Administrator, 
Service. 

[FR  Doc.  03-li970 
BIUING  CODE  34  O-IU-P 


2003. 
Agricultural  Marketing 
Filed  8-5-03;  8:45  am] 


DEPARTMEr^T  OF  AGRICULTURE 

Food  and  NMIrition  Service 

7  CFR  Part  260 

Donation  of  ^oods  for  Use  In  the 
United  States,  its  Territories  and 
Possessions  and  Areas  Under  its 
Jurisdiction 

CFR  Correction 

In  Title  7  o  the  Code  of  Federal" 
Regulations,  jarts  210  to  299,  revised  as 
of  January  1,  2003,  on  page  466,  §250.30 
is  corrected  h  y  reinstating  paragraph 
(fl(l)  introdu  tory  text.  The  reinstated 
text  reads  as  loUows: 


§250.30 
foods. 


Stat  >  processing  of  donated 


(f)*   * 

(1)  The 
provide  for  s 
foods  as  defii  led 
donated  beef  land 
be  substitu 
commercial 
other  than 
subject  to  a 
requirement, 
yield  requirement 
responsible 
losses. 


protessing  contract  may 
f  bstitution  of  donated 
in  §  250.3  except  that 
donated  pork  shall  not 
Any  substitution  of 
duct  for  commodities 
,  pork,  or  poultry  is 
1  )0-percent  yield 
Under  the  100-percent 
.  the  processor  is 
fiir  any  manufacturing 


tal  lie. 
froc 
,  be  jf , 


[FR  Doc.  03-3;  519  Filed  8-5-03:  8:45  am) 
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DEPARTMEh  T  OF  AGRICULTURE 

I 

Animal  and  itlant  Health  Inspection 
Service 

7  CFR  Part  34o 
[Docket  No.  03|-03&-1] 

Introduction!  of  Plants  Genetically 
Engineered  tiD  Produce  Industrial 
Compounds 

Anil  [lal  and  Plant  Health 

Si  rvice,  USDA. 
Interim  rule  and  request  for 


agency: 

Inspection 

ACTION: 

comments. 


r( 


summary:  W( 

regulations 
engineered 
introduction* 


are  amending  oiu' 
garding  genetically 
01  ganisms  to  require  that 
of  plants  genetically 


engineered  to  encode  compounds  for 
industrial  use  be  conducted  only  luider 
permit.  Prior  to  this  interim  rule,  such 
introductions  could  be  accomplished 
under  notification,  an  expedited 
permitting  procedure.  This  action  is 
necessary  to  strengthen  oiu-  regulations 
for  introductions  of  this  small  subgroup 
of  genetically  engineered  plants. 
DATES:  This  interim  rule  is  effective 
August  6.  2003.  We  will  consider  all 
comments  that  we  receive  on  or  before 
October  6,  2003. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-038-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-038-1.  If  you 
use  e-mail,  address  yoiu  comment  to 
regulatioi\s@aphis. usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-038-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hoius  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aphis,  usda  .gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

John  Turner,  Director,  Policy  Division, 

BRS,  APHIS,  4700  River  Road  Unit  146, 

Riverdale,  MD  20737-1238;  (301)  734- 

8365. 

SUPPLEMENTARY  INFORMATION: 

The  regulations  in  7  CFR  part  340, 
"Introduction  of  Organisms  and 
Products  Altered  or  Produced  Through 
Genetic  Engineering  Which  are  Plant 
Pests  or  Which  There  is  Reason  to 
Believe  are  Plant  Pests"  (referred  to 
below  as  the  regulations),  govern  the 
introduction  (importation,  interstate 
movement,  or  release  into  the 
environment)  of  any  organism  or 
product  altered  or  produced  through 
genetic  engineering  that  is  a  plant  pest 


or  that  there  is  reason  to  believe  is  a 
plant  pest,  or  any  product  which 
contains  such  an  organism  that  is 
unclassified  and/or  whose  classification 
is  unknown.  The  regulations  refer  to 
such  organisms  as  "regulated  articles." 

With  certain  limited  exceptions,  the 
introduction  of  any  regulated  article  is 
prohibited  unless  that  introduction  is 
authorized  by  a  permit  or,  for  specific 
classes  of  regulated  articles,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  has 
been  notified  of  the  introduction  in 
accordance  with  §  340.3  of  the 
regulations,  which  provides  for  the  use, 
under  certain  circumstances,  of  an 
expedited  permitting  procedure  called 
notification. 

The  notification  option  was  added  to 
the  regulations  in  1993  (58  FR  17044- 
53043,  Docket  No.  92-156-02)  in  order 
to  expedite  introductions  for  certain 
types  of  low  risk  plants  with  which 
APHIS  had  considerable  regulatory 
experience.  Under  the  notification 
procedure,  the  regulated  article  to  be 
introduced  must  be  a  plant,  and  the 
types  of  genetic  modifications  to  the 
plant  must  meet  the  eligibility  criteria 
described  in  §  340.3(b).  Development  of 
those  criteria  was  based  upon  the  types 
of  genetic  modifications  that  APHIS  had 
reviewed  and  evaluated  many  times 
over  the  preceding  years  of  issuing 
permits. 

At  the  time  the  regulations  were 
amended  to  provide  for  the  use  of 
notification,  the  types  of  genetically 
engineered  plants  that  had  industrial 
uses  were  typically  those  in  which 
nutritional  components,  such  as  oil 
content,  were  being  engineered.  Since 
APHIS  had  significant  regulatory 
experience  with  the  types  of  traits  then 
being  introduced  into  these  plants, 
industrial  plants  were  eligible  for  the 
notification  option.  In  contrast,  the 
notification  regulations  in 
§  340.3(b)(4)(iii)  prohibited  the  use  of 
notification  for  introductions  of  plants 
genetically  engineered  to  encode 
compounds  for  pharmaceutical  use, 
thus  continuing  to  require  a  permit  for 
such  introductions,  because  of  our  lack 
of  regulatory  experience  and  scientific 
familiarity  with  these  types  of 
introduced  traits. 

Recently,  a  number  of  introductions 
of  plants  engineered  to  produce 
compoimds  intended  for  industrial  use 
have  been  for  traits  different  than  what 
we  were  seeing  in  1993.  The  more 
recent  introductions  have  been  for  non- 
food, non-feed  traits  with  which  APHIS 
has  little  regulatory  experience  or 
scientific  familiarity.  For  purposes  of 
this  rule,  plants  engineered  to  produce 
industrial  compounds  include  those 
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plants  that  meet  the  following  three 
criteria:  (1)  The  plants  are  engineered  to 
produce  compounds  that  are  new  to  the 
plants  (2)  the  new  compoimd  has  not 
been  commonly  used  in  food  or  feed; 
and  (3)  the  new  compoimd  is  being 
expressed  for  non-food,  non-feed 
industrial  uses.  Industrial  uses  include, 
but  are  not  limited  to,  detergent 
manufacturing,  paper  production,  and 
mineral  recovery. 

Based  on  the  expansion  of  the 
technology  and  the  new  non-food,  non- 
feed  uses  of  industrial  plants  being 
developed,  we  believe  it  is  prudent  and 
necessary  to  remove  the  notification 
option  for  all  industrials  pending  the 
completion  of  our  ongoing  review  of 
part  340. 

With  this  interim  rule,  which  will  be 
in  effect  only  imtil  December  31,  2004, 
we  amend  the  regulations  in  part  340  to 
remove  the  notification  options  for  such 
plants.  Therefore,  for  the  remainder  of 
the  2003-2004  growing  seasons  aU 
introductions  of  plants  genetically 
engineered  to  produce  industrial 
compounds  will  be  conducted  pursuant 
to  APHIS'  rigorous  permit  system.  We 
are  continuing  our  review  of  this  and 
other  issues  and  of  the  regulations  in 
part  340  generally  and  will  aiuioimce 
our  plans  in  a  document  published  in 
the  Federal  Register  within  the  next 
year. 

Immediate  Action 

Immediate  action  is  necessary  to 
strengthen  oin  regulations  with  regard 
to  the  introductions  of  genetically 
engineered  plants  that  encode 
compounds  intended  for  industrial  use 
because  of  our  lack  of  regulatory 
experience  and  scientific  familiarity 
with  the  kinds  of  traits  in  current  and 
planned  introductions.  Under  these 
circumstances,  the  Administrator  has 
determined  that  prior  notice  arid 
opportimity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  under  5  U.S.C.  553 
for  making  this  action  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  diuing  the  comment  period  for 


this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  document  in  the 
Federal  Register.  The  dociunent  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we  are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Fkxibility  Act 

This  rule  has  been  reviewed  imder 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  interim  rule  amends  the 
regulations  regarding  genetically 
engineered  organisms  to  require  that 
introductions  of  plants  genetically 
engineered  to  encode  compounds  for 
industrial  use  be  conducted  only  under 
permit.  Prior  to  this  interim  rule,  such 
introductions  could  be  accomplished 
under  notification,  an  expedited 
permitting  procedure. 

Since  1993,  only  five  companies  and 
two  public  sector  organizations  have 
submitted  notifications  or  applied  for 
permits  to  introduce  plants  producing 
industrial  compounds.  From  1993  to 
2001,  10  notifications  of  introductions 
of  plant-made  industrials  (by  2 
companies  and  1  public  sector  entity) 
were  received  by  APHIS.  One 
notification  was  withdrawn;  nine  were 
acknowledged.  In  2003,  five  permit 
applications  for  introductions  of  plant- 
made  industrials  have  been  received  by 
APHIS  (by  three  companies  and  one 
public  sector  entity). 

It  is  difficult  to  predict  how  many 
organizations  will  apply  for  permits  to 
introduce  genetically  engineered  plants 
producing  industrial  compounds  under 
the  regulations  in  the  future.  Many 
unknowns  will  affect  growth  of  the 
sector,  including:  Scientific/ 
technological  advances,  consumer 
acceptance,  market  demand,  production 
economics,  the  regulator}'  environment, 
intellectual  property  rights,  and  other 
critical  factors. 

Under  the  ciurent  notification 
procedure,  when  APHIS  receives  a 
notification,  it  is  usually  reviewed  by  a 
biotechnologist  within  10  to  30  days,  is 


forwarded  to  the  State  for  further 
review,  then  retiuned  to  the  applicant  as 
either  acknowledged  or  denied.  Under 
the  current  permit  procedures,  it  could 
take  up  to  3  months  longer  for  each 
plant-made  industrial  compound 
introduction  to  be  approved.  When  a 
permit  application  is  received  by 
APHIS,  scientists  review  the  application 
for  deficiencies.  If  deficiencies  are 
found,  the  applicant  is  required  to 
respond  to  the  noted  deficiencies  and 
the  permit  is  either  issued  or  denied 
within  120  days.  The  permit  and 
proposed  conditions  are  then  sent  to  the 
State  in  which  the  introduction  would 
occur.  The  State  may  concur  or  add 
conditions  and  concur. 

Authorizations  under  notification 
require  compliance  with  the 
performance  standards  described  in 
§  340.3(c).  For  each  notification,  the 
responsible  person  must  describe  the 
procedures  they  will  take  to  meet  the 
performance  standards.  APHIS  reviews 
those  procedures  and  approves  or 
denies  the  notification  request. 
Authorizations  under  permit  require 
compliance  with  standard  permit 
conditions  and  supplemental  conditions 
based  on  the  risks  involved  in  each  case. 

The  requirement  to  introduce  plants 
genetically  engineered  to  produce 
industrial  compounds  under  permit  will 
result  in  an  increased  paperwork  biu-den 
for  applicants.  Permits  require  the 
applicant  to  answer  three  more 
questions.  The  time  per  response  is 
estimated  to  be  5  hours,  so  the  total 
additional  paperwork  burden  per  permit 
could  be  somewhere  in  the 
neighborhood  of  15  hours. 

It  is  unlikely  that  the  additional  time 
for  processing  permits  or  the  additional 
paperwork  requirement  would 
discourage  applicants  from  applying  for 
permits  for  the  introduction  of  plants 
producing  industrial  compounds.  Data 
on  applications  to  introduce  plants 
producing  industrial  compounds  under 
the  notification  system  (1993-2001) 
versus  the  permit  system  (2003)  suggest 
that  voluntary  compliance  with  the 
permit  system  has  not  discouraged 
applicants  thus  far. 


Table  1  .—Applications  To  Introduce  Plants  Producing  Industrial  Compounds 


Notrfication  system  (1993-2001) 
Permit  system  (2003)  


Total  applica- 
tions 


10 
5 


Applications  per  year 


Slightly  more  ttian  1  per  year. 
Five  in  the  first  6  months. 
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Market  re»  »arch  studies  <  indicate  that 
approximate  y  60  companies  and  60 
research  inst:  tutes  are  involved  in 
biopharming  (both  pharmaceutical  and 
industrial)  pi  oduct  research  and 
development  worldwide.  A  subset  of 
this  group  in  .^olved  only  in  industrial  or 
industrial/ph  armaceutical  biopharming 
research  and  development  could  be 
affected  by  tl  is  interim  rule.  It  is 
unclear  at  thi  s  time  exactly  how  many 
of  them  will  )e  affected,  or  how  many 
of  them  will  jualify  for  consideration  as 
small  entities .  The  Small  Business 
Association  ( 5B A)  defines  small  entities 
engaged  in  re  search  and  development  in 
the  life  scien  ;es  as  those  with  no  more 
than  500  em{  loyees. 

As  of  May  J003.  only  five  companies 
and  two  resei  irch  institutes  had  filed 
notifications  ar  applied  for  permits  to 
introduce  pU  nts  genetically  engineered 
to  produce  in  dustrial  compounds.  Of 
the  seven  ent  ities,  two  met  the  SBA 
criteria  for  sr  lall  entities.  Two  were 
presumed  sm  all,  and  the  remaining 
three  were  la  ge  organizations. 

Strengthen  ng  the  conditions  under 
which  plants  genetically  engineered  to 
produce  indv  strial  compounds  are 
regulated  is  e  xpected  to  provide  some 
benefits  to  al  affected  biotechnology 
companies  ai  d  organizations.  While  it 
is  possible  th  it  a  small  entity  would  be 
affected  by  tt  is  interim  rule,  the  number 
of  such  entiti  js,  if  any,  would  be  few. 
Regardless  ol  the  number  of  small 
entities  affect  ed,  however,  the  rule  is 
imlikely  to  h;  ive  any  significant 
economic  im  )act  on  them.  Costs  of 
complying  w  th  the  conditions  set  forth 
in  this  interii  i  rule  are  expected  to  be 
negligible.  A  1  currently  affected  entities 
are  already  ii  voluntary  compliance 
with  the  intei  im  rule. 

Under  thes  j  circumstances,  the 
Administrate  r  of  the  Animal  and  Plant 
Health  Inspei  ition  Service  has 
determined  t  lat  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Or  ler  12372 


This  progrim/activity 
Catalog  of  Fe  leral 
imder  No.  10 
Executive  Or  ler 


m 

State  and 

3015, subpar 


locd 


'  ( 1 )  Biopharming: 
Plant-Based  The,  apeuti 
November  2002: 
Profits  from  New 
and  Market  Dev 
World  Agricultu 
Crops.  Freedonia 


ve 


is  listed  in  the 
Domestic  Assistance 
025  and  is  subject  to 
12372,  which  requires 
tergovemn^ntal  considtation  with 

officials.  (See  7  CFR  part 
V.) 


;  The  En\erging  World  Market  of 
ics,  Theta  Seports. 
2)  The  Tmnsgenic  Plant  Market — 
Products  and  Novel  Drugs,  Drug 
opment  Corp.,  August  2002;  (3.) 

Biotechnology:  Transgenic 
Industry  Study,  March  2002. 


nl 


Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  nde:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
ef  seq.).  the  information  collection  or     ' 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  under  OMB  control  number 
0579-0216. 

Government  Paperwork  Elimination  Act 
Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  interim  rule,  please  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,' at  (301)  734- 
7477. 

List  of  Subjects  in  7  CFR  Part  340 

Administrative  practice  and 
procedure.  Biotechnology,  Genetic 
engineering.  Imports,  Packaging  and 
containers,  Plant  diseases  and  pests, 
Transportation. 

■  Accordingly,  we  are  amending  7  CFR 
part  340  as  follows: 

PART  34a-tNTRODUCTION  OF 
ORGANISMS  AND  PRODUCTS 
ALTERED  OR  PRODUCED  THROUGH 
GENETIC  ENGINEERING  WHICH  ARE 
PLANT  PESTS  OR  WHICH  THERE  IS 
REASON  TO  BELIEVE  ARE  PLANT 
PESTS 

■  1 .  The  authority  citation  for  part  340  is 
revised  to  read  as  follows: 

Authority:  7  U.S.C.  1622n  and  7701-7772; 
31  U.S.C.  9701;  7  CFR  2.22.  2.80,  and  371.3. 

§340.3    [Amended] 

■  2.  In  §  340.3,  paragraph  (b)(4)(iii)  is 
amended  by  adding  the  words  "or 
industrial"  immediately  after  the  word 
"pharmaceutical". 

§340.4    [Amended] 

■  3.  Section  340.4  is  amended  by  adding 
an  OMB  control  number  citation  at  the 


end  of  the  section  to  read  as  folfows: 
"(Approved  by  the  Office  of 
Management  and  Budget  under  control 
number  0579-0216)". 

Done  in  Washington,  DC,  this  31st  day  of 
July  2003. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
[PR  Doc.  03-19877  Filed  8-5-03;  8:45  am] 

BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  993 

[Docket  No.  FV03-993-4 IFR] 

Dried  Prunes  Produced  in  California; 
Decreased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 
USD  A. 

ACTION:  Interim  final  rule  with  request 
for  comments. 

summary:  This  rule  decreases  the 
assessment  rate  established  for  the 
Prune  Marketing  Committee 
(Committee)  under  Marketing  Order  No. 
993  for  the  2003-04  and  subsequent 
crop  years  from  $2.60  to  $2.00  per  ton 
of  salable  dried  prunes.  The  Committee 
locally  administers  the  marketing  order 
which  regulates  the  handling  of  dried 
prunes  grown  in  California. 
Authorization  to  assess  dried  prune 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  crop  year  began  August  1  and  ends 
July  31.  The  assessment  rate  will  remain 
in  effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
DATES:  August  7,  2003.  Comments 
received  by  October  6,  2003.  will  be 
considered  prior  to  issuance  of  a  final 
rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA,  1400 
Independence  Avenue  SW..  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  {202) 
720-8938;  or  E-mail: 
moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  number  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  £uid  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http.//www.ams.usda.gov/fv/moab.html. 
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FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Program  Assistant,  or  Richard 
P.  Van  Diest,  Marketing  Specialist. 
California  Marketing  Field  Office.  Fruit 
and  Vegetable  Programs,  AMS.  USDA, 
2202  Monterey  Street,  suite  102B, 
Fresno,  California  93721;  telephone: 
(559)  487-5901;  Fax  (559)  487-5906;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue  SW..  STOP  0237.  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  993,  both  as  amended  (7 
CFR  part  993),  regulating  the  handling 
of  dried  prunes  grown  in  California, 
hereinafter  referred  to  as  the  "order." 
The  marketing  agreement  and  order  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937.  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agricultvue 
(USDA)  is  issuing  this  rule  in  . 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  California  dried  prune 
handlers  are  subject  to  assessments. 
Fimds  to  administer  the  order  are 
derived  ft-om  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  dried  prunes  beginning  on 
August  1.  2003,  and  continue  until 
amended,  suspended,  or  terminated. 
This  rule  will  not  preempt  any  State  or 
local  laws,  regulations,  or  policies, 
unless  they  present  an  irreconcilable 
conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  coiul.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 


a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
distort  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
'  provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  decreases  the  assessment 
rate  established  for  the  Committee  for 
the  2003-04  and  subsequent  crop  years 
from  $2.60  per  ton  to  $2.00  per  ton  of 
salable  dried  prunes. 

The  California  dried  prime  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA, 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are 
producers  and  handlers  of  California 
dried  pnmes.  They  are  familiar  with  the 
Committee's  needs  and  vnih  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formulate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  2002-03  and  subsequent  crop 
years,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  crop 
year  to  crop  year  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  June  26,  2003, 
and  unanimously  recommended  2003- 
04  expenditiires  of  $341,000  and  an 
assessment  rate  of  $2.00  per  ton  of 
salable  dried  prunes.  In  comparison,  last 
year's  budgeted  expenditures  were 
$384,370.  The  recommended 
assessment  rate  is  $0.60  lower  than  the 
rate  currently  in  effect.  The  Committee 
was  able  to  recommend  a  lower 
assessment  rate  this  year  because  salable 
prune  production  this  year  is  expected 
to  be  170,500  tons,  15,500  tons  higher 
than  production  last  year.  With  a  larger 
2003-04  prune  crop  and  lower  budget, 
an  assessment  rate  of  $2.00  per  ton  will 
provide  sufficient  funds  for  Committee 
operations  this  year. 

The  following  table  compares  major 
budget  expenditures  recommended  by 
the  Committee  on  June  26,  2003.  and 
major  budget  expenditures  in  the  2002- 
03  budget. 


Budget  expense  cat- 
egories 

2002-03 

2003-04 

Total  Personnel  Sala- 
ries   

Total  Operating  Ex- 
penses   

Reserve  for  Contin- 
gencies   

$232,575 

136,850 

14.945 

$220,540 

103,750 

16.710 

The  assessment  rate  recoromended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  the  estimated 
salable  tons  of  California  dried  prunes. 
Production  of  dried  prunes  for  the  year 
is  estimated  at  170,500  salable  tons, 
which  should  provide  $341,000  in 
assessment  income.  Income  derived 
from  handler  assessments  would  be 
adequate  to  cover  budgeted  expenses. 
Interest  income  also  would  be  available 
if  assessment  income  is  reduced  for 
some  reason.  The  Committee  is 
authorized  to  use  excess  assessment 
funds  from  the  2002-03  crop  year 
(currently  estimated  at  $78,947)  for  up 
to  5  months  beyond  the  end  of  the  crop 
year  to  meet  2003-04  crop  year 
expenses.  At  the  end  of  the  5  months, 
the  Committee  refunds  or  credits  excess 
funds  to  handlers  (§  993.81(c)). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Fiulher  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2003-04  budget  and  those 
for  subsequent  crop  years  will  be 
reviewed  and.  as  appropriate,  approved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regidatory 
flexibility  analysis. 
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The  purpc  se  of  the  RFA  is  to  fit 
regulatory  actions  io  the  scale  of 
business  sul  ject  to  such  actions  in  order 
that  small  bi  isinesses  will  not  be  unduly 
or  dispropor  tionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  th  it  they  are  brought  about 
through  grov  p  aqtion  of  essentially- 
smcdl  entitie  s  acting  on  their  own 
behalf.  Thus ,  both  statutes  have  small 
entity  orient  ition  and  compatibility. 

There  are  approximately  1,205 
producers  ol  dried  prvmes  in  the 
production  jrea  and  approximately  21 
handlers  sut  ject  to  regulation  under  the 
marketing  oi  der.  Small  agricultiu^ 
producers  axe  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  mose  having  annual  receipts 
•less  than  $7!  0,000,  and  small 
agricultural  ;ervice  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,  )00. 

Eight  of  th  3  21  handlers  (38%) 
shipped  ove  $5,000,000  of  dried  prunes 
.and  could  b(  considered  large  handlers 
by  the  Small  Business  Administration. 
Thirteen  of  t  le  21  handlers  (62%) 
shipped  unc  er  $5,000,000  of  dried 
prunes  and  c  ould  be  considered  small 
handlers.  Ar  estimated  32  producers,  or  , 
less  than  3%  of  the  1,205  total 
producers,  v  ould  be  considered  large 
growers  witl  annual  income  over 
$750,000.  Tl  e  majority  of  handlers  and 
producers  oi  California  dried  prunes 
may  be  class  fied  as  small  entities. 

Thiis  rule  (  ecrfeases  the  assessment 
rate  establisl  led  for  the  Committee  and 
collected  fro  n  handlers  for  the  2003-04 
and  subsequent  crop  years  from  $2.60 
per  ton  to  $2 .00  per  ton  of  salable  dried 
prunes.  The  Committee  unanimously 
recommende  d  2003-04  expenditures  of 
$341,000  ami  an  assessment  rate  of 
$2.00  per  toi  i  of  salable  dried  prunes. 
The  recomm  jnded  assessment  rate  is 
$0.60  lower  han  the  current  rate.  The 
quantity  of  a  ssessable  dried  prunes  for 
the  2003-04  crop  year  is  now  estimated 
at  170,500  s<  lable  tons.  Thus,  the  $2.00 
rate  should  jrovide  $341,000  in 
assessment  i  icome  and  be  adequate  to 
meet  this  yei  ir's  expenses.  Interest 
income  also  would  be  available  to  cover 
budgeted  ex  )enses  if  the  2003-04 
expected  ass  essment  income  falls  short. 

The  follow  ing  table  compares  major 
budget  expei  iditures  recommended  by 
the  Committ  se  on  June  26,  2003,  and 
major  budge  expenditures  in  the  2002- 
03  budget. 


Budget  exper  se  cat 
egories 


Total  Personnel  Sala- 
ries   


2002-03       2003-04 


Budget  expense  cat- 
egories 


Total  Operating  Ex- 
penses   

Reserve  tor  Contin- 
gencies   


2003-04 


10S,750 
16,710 


$232,575  I    $220,540 


Prior  to  arriving  at  its  budget  of 
$341,000,  the  Committee  considered 
information  from  various  sources,  such 
as  the  Committee's  Executive 
Subcommittee.  An  alternative  to  this 
action  would  be  to  continue  with  the 
$2.60  per  ton  assessment  rate.  However, 
an  assessment  rate  of  $2.60  per  ton  in 
combination  with  the  estimated  crop  of 
170,500  salable  tons  would  generate 
monies  in  excess  of  that  needed  to  fund 
all  the  budget  items  for  2003-04.  The 
assessment  rate  of  $2.00  per  ton  of 
salable  dried  prunes  was  determined  by 
dividing  the  total  recommended  budget 
by  the  estimated  salable  dried  prunes. 
The  Committee  is  authorized  to  use 
excess  assessment  funds  from  the  2002- 
03  crop  year  (currently  estimated  at 
$78,947)  for  up  to  5  months  beyond  the 
end  of  the  crop  year  to  fund  2003-04 
crop  year  expenses.  At  the  end  of  the  5 
months,  the  Committee  refunds  or 
credits  excess  funds  to  handlers 
(§  993.81(c)).  Anticipated  assessment 
income  and  interest  income  during 
2003-04  would  be  adequate  to  cover 
authorized  expenses. 

The  grower  price  for  the  2003-04 
season  is  expected  to  average  about  the 
same  as  the  estimated  2002-03  average 
grower  price  of  about  $800  per  salable 
ton  of  dried  prunes.  Based  on  an 
estimated  170,500  salable  tons  of  dried 
primes,  assessment  revenue  during  the 
2003-04  crop  year  is  expected  to  be  less 
than  1  percent  of  the  total  expected 
grower  revenue. 

This  action  decreases  the  assessment 
obligation  imposed  on  handlers. 
Assessments  are  applied  uniformly  on 
all  handlers,  and  some  of  the  costs  may 
be  passed  on  to  producers.  However, 
decreasing  the  assessment  rate  reduces 
the  burden  on  handlers,  and  may  reduce 
the  burden  on  producers.  In  addition, 
the  Committee's  meeting  was  widely 
publicized  throughout  the  California 
dried  prune  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  June  26,  2003, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  vievi^s  on  this  issue.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 


This  action  imposes  no  ^(^tj^nal 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  California  dried 
prune  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requir^nents  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab/html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to  " 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect,  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  2003-04  crop  year 
began  on  August  1,  2003,  and  the 
marketing  order  requires  that  the  rate  of 
assessment  for  each  crop  year  apply  to 
all  assessable  dried  prunes  handled 
during  such  crop  year;  (2)  this  rule 
decreases  the  assessment  rate  for 
assessable  prunes  beginning  with  the 
2003-04  crop  year;  (3)  hcmdlers  are 
aware  of  this  action  which  was 
unanimously  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  and  (4)  this  interim 
final  nde  provides  a  60-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  in  7  CFR  Fart  993 

Mcirketing  agreements.  Plums,  Pnuies, 
Reporting  and  Recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  993  is  amended  as 
follows: 


Federal  Register/Vol.  68,  No.  151 /Wednesday.  August  6.  2003 /Rules  and  Regulations         46439 


PART  993— DRIED  PRUNES 
PRODUCED  IN  CAUFORNIA 

■  1 .  The  authority  citation  for  7  CFR  part 
993  continues  to  read  as  follows: 

Authority:  7  U.S.C.  60>-674. 

■  2.  Section  993.347  is  revised  to  read  as 
follows: 

§993.347    Assessment  rate. 

On  and  after  August  1,  2003,  an 
assessment  rate  of  $2.00  per  ton  is 
established  for  California  dried  prunes. 

Dated:  July  31,  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-19969  Filed  8-5-03;  8:45  am) 

BILUNG  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  170  and  171 

RIN3150-AH14 

Revision  of  Fee  Schedules;  Fee 
Recovery  for  FY  2003;  Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  appearing  in  the  Federal 
Register  on  June  18,  2003  (68  FR  36714) 
amending  the  licensing,  inspection,  and 
annual  fees  charged  by  the  NRC  to  its 
applicants  and  licensees.  This  action  is 
necessary  to  correct  typographical  errors 
and  mislabeled  fee  types  in  the 
Schedule  of  Materials  Fees. 
EFFECTIVE  DATE:  August  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Norris,  telephone  301-415-7807,  Office 
of  the  Chief  Financial  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

SUPPLEMENTARY  INFORMATION: 

■  In  rule  FR  Doc.  03-14960  published 
June  18,  2003  (68  FR  36714)  make  the 
following  corrections: 

■  1.  On  page  36716,  third  column,  C. 
Specific  Part  171  Issues,  the  last  sentence 
of  the  first  paragraph  reads  "*   *   *  is 
recovered  through  annuals  fees"  and  is 
corrected  to  read  "is  recovered  through 
annual  fees." 

§170.31     [Corrected] 

■  2.  On  page  36731,  §  170.31,  Category  3, 
Byproduct  material,  paragraph  P  is 
corrected  to  read  "P.  All  other  specific 
byproduct  material  licenses,  except 
those  in  Categories  4A  through  9D: 
Application  *   *   *  $1,200." 


■  3.  On  page  36731,  §  1 70.31 ,  Category  3, 
Byproduct  material,  paragraph  Q  is 
corrected  to  read  "Q.  Registration  of  a 
device(s)  generally  licensed  under  part 
31  of  this  chapter:  Registration  *  *  * 
$620." 

§171.16    [Corrected] 

■  4.  On  pages  36734  and  36735,  §  171.16 
(c),  the  header  for  the  second  column  of 
the  small  entity  fee  table  is  corrected  to 
read  "Maximum  annual  fee  per  licensed 
category." 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Coniniission. 

Alzonia  W.  Shepard, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  03-19888  Filed  8-5-03;  8:45  am] 

BilXING  CODE  75gO-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

12  CFR  Part  701 

Loan  Interest  Rates 

agency:  National  Credit  Union 

Administration. 

ACTION:  Final  rule. 

SUMMARY:  The  current  18  percent  per 
year  federal  credit  union  maximum  loan 
rate  is  scheduled  to  revert  to  15  percent 
on  September  9,  2003,  unless  otherwise 
provided  by  the  NCUA  Board  (Board).  A 
15  percent  ceiling  would  restrict  certain 
categories  of  credit  and  adversely  affect 
the  financial  condition  of  a  number  of 
federal  credit  unions.  At  the  same  time, 
prevailing  market  rates  and  economic 
conditions  do  not  justify  a  rate  higher 
than  the  current  18  percent  ceiling. 
Accordingly,  the  Board  hereby 
continues  an  18  percent  federal  credit 
union  loan  rate  ceiling  for  the  period 
September  9,  2003  through  March  8, 
2005.  The  Board  is  prepared  to 
reconsider  the  18  percent  ceiling  at  any 
time  should  changes  in  economic 
conditions  warrant. 
DATES:  Effective  September  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Gordon,  Senior  Investment 
Officer,  Office  of  Strategic  Program 
Support  and  Planning,  at  the  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  or  telephone  703-518- 
6620. 

SUPPLEMENTARY  INFORMATION: 

Background 

Public  Law  96-221,  enacted  in  1980, 
raised  the  loan  interest  rate  ceiling  for 
federal  credit  unions  from  one  percent 


per  month  (12  percent  per  year)  to  15 
percent  per  year.  12  U.S.C. 
1757(5)(A)(\i).  The  law  also  authorized 
the  Board  to  set  a  higher  limit,  after 
consulting  with  Congress,  the 
Department  of  Treasury  and  other 
federal  financial  agencies,  for  a  period 
not  to  exceed  18  months,  if  the  Board 
determined  that:  (1)  money  market 
interest  rates  have  risen  over  the 
preceding  six  months;  and  (2)  prevailing 
interest  rate  levels  threaten  the  safety 
and  soundness  of  individual  credit 
unions  as  evidenced  by  adverse  trends 
in  growth,  liquidity,  capital,  and 
earnings.  » 

On  December  3,  1980,  the  Board 
determined  that  the  foregoing 
conditions  had  been  met.  Accordingly, 
the  Board  raised  the  loan  ceiling  to  21 
percent.  In  the  unstable  environment  of 
the  first  half  of  the  1980s,  the  Board 
lowered  the  loan  rate  ceiling  from  21 
percent  to  18  percent,  effective  May  18, 
1987.  This  action  was  taken  in  an 
environment  of  falling  market  interest 
rates  from  1980  to  early  1987.  The 
ceiling  has  remained  at  18  percent  to  the 
present.  The  Board  believes  retaining 
the  18  percent  ceiling  will  permit  credit 
unions  to  continue  to  meet  their  current 
lending  programs  and  permit  the 
necessary  flexibility  for  credit  unions  to 
react  to  any  adverse  economic 
developments. 

The  Board  would  prefer  not  to  set 
loan  interest  rate  ceilings  for  federal 
credit  unions.  Credit  unions  are 
cooperatives  and  establish  loan  and 
share  rates  consistent  with  the  needs  of 
their  members  and  prevailing  market 
interest  rates.  The  Board  supports  free 
lending  markets  and  the  ability  of 
federal  credit  union  boards  of  directors 
to  establish  loan  rates  that  reflect 
current  market  conditions  and  the 
interests  of  their  members. 

Congress,  however,  has  imposed  loan 
rate  ceilings  since  1934,  and,  as  stated 
previously,  in  1980,  Congress  set  the 
ceiling  at  15  percent  but  authorized  the 
Board  to  set  a  ceiling  in  excess  of  15 
percent,  if  conditions  warrant.  The 
following  analysis  justifies  a  ceiling 
above  15  percent,  but  at  the  same  time 
does  not  support  a  ceiling  above  the 
current  18  percent.  The  Board  is 
prepared  to  reconsider  this  action  at  any 
time  should  changes  in  economic 
conditions  warrant. 

Money  Market  Interest  Rates 

Although  money  market  interest  rates 
have  generally  declined,  the  Board  of 
Governors  of  the  Federal  Reserve 
System's  (the  FRB's)  aggressive 
monetary  policy  and  larger  anticipated 
federal  budget  deficits  suggest  money 
market  rates  will  rise  in  the  months 
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ahead.  Recei  it  statements  by  the  FRB 
Chairman  A  an  Greenspan  and  other 
FRB  official!  suggest  they  anticipate 
stronger  gro*vth  in  the  remaining 
months  of  2i  103.  This  growth  also  would 
lead  to  high(  ir  money  market  interest 


rates. 


These  expectations  are  revealed  in  the 
implied  forward  yield  curve  for  the 
United  States  Treasury  securities.  As  of 
July  11,  2003,  the  forward  yield  curve 
anticipates  that:  the  one-year  Treasury 
3aeld  will  rise  51  basis  points;  the  two- 
year  Treasury  will  rise  63  basis  points; 


and  the  five-year  Treasury  will  rise  57 
basis  points  by  July  11,  2004.  In 
addition,  recently  there  has  been  an 
increase  in  current  interest  rates,  as 
follows  in  Table  1: 


Table  1.— Change  in  U.S.  Government  Yields 

June  1 3,  2003-July  1 1 ,  2003 


Maturity 


Rate  6/13/03 
(percent) 


Rate  7/11/03 
(percent) 


Change 
(percent) 


3-nx)ntti 
6-month 
2-year  ... 
3-year ... 
5-year  ... 
10-year  . 


.85 
.94 
1.06 
1.31 
1.03 
3.11 


.88 
.94 
1.33 
1.66 
2.52 
3.67 


.03 
.10 
.25 
.35 
.49 
.57 


Lowering 
revise  it  u 
would  be 
discussed 


he  ceiling  now,  only  to 
pv  ard  in  several  months,  _ 
dii  ruptive  to  credit  unions,  as 


kl 


low. 

Financial  In  iplications  for  Credit 
Unions 

For  at  leas  t  499  federal  credit  unions, 
representing  8.5  percent  of  reporting 
federal  credi  t  unions,  the  most  common 
rate  on  unse  ;ured  loans  was  above  15 
percent  at  y<  ar-end  2002.  While  the 
bulk  of  cred  t  union  lending  is  below  15 
percent,  sm£  11  credit  unions  and  credit 
unions  that  lave  implemented  risk- 
based  lendir  g  programs  require  interest 
rates  above  :  5  percent  to  maintain 
liquidity,  ca  )ital,  earnings,  and  growth. 
Loans  to  me  nbers  who  have  not  yet 
established  (  redit  histories  or  have  weak 
credit  histor  es  have  more  credit  risk. 
Credit  unior  s  must  charge  rates  to  cover 
the  potentia  of  higher  than  usual  losses 
for  such  loju  IS. 

There  are  mdoubtedly  more  than  499 
federal  credi  t  unions  charging  over  15 
percent  for  i  nsecured  loans  to  such 
members.  M  my  credit  unions  have 

credit  bulk  er"  or  "credit  rebuilder" 
loans  but  re|  lort  only  the  most  common 
unsecured  U  an  rates  on  NCUA  Call 
Reports.  Lov  rering  the  interest  rate 
ceiling  for  ft  deral  credit  unions  would 
discourage  t  lese  credit  unions  from 
making  cert;  in  loans  and  many  of  the 
affected  mer  ibers  would  have  no 
alternative  h  ut  to  turn  to  other  lenders 
who  charge  ligher  rates. 

Small  cre<  it  unions  woidd  be 
particularly  iffected  by  lower  loan  rate 
ceilings  sine  b  they  tend  to  have  higher 
levels  of  uns  ecured  loans,  typically  with 
lower  loan  b  alances.  Table  2  shows  the 
number  of  f(  deral  credit  unions  in  each 
asset  group  '  vhere  the  most  common 
rate  is  more  than  15  percent  for 
unsecured  h  tans. 


Table  2.— Active  Federal  Credit 
Unions  With  Most  Common  Un- 
secured Loan  Rates  Greater 
Than  15  Percent 

December  2002 


Peer  group  by 
asset  size 
(in  millions) 

Total  all 
FCUs 

Number  of 

FCUs  with 

greater  than 

15  percent 

$0-2 

2-10       

1,271 

1.897 

1,742 

990 

106 
204 

10-50  

124 

50+ 

65 

Total  

5,900 

499 

Should  the  interest  rate  charged  on 
loans  be  subject  to  a  15  percent  ceiling, 
a  number  of  federal  credit  unions, 
where  the  majority  of  members  are  low- 
income,  will  incur  significant  financial 
strain!  Approximately  15  percent  of 
federal  credit  unions  with  low-income 
designation  report  loan  interest  rates 
greater  than  15  percent.  In  contrast,  only 
8.5  percent  of  all  credit  unions  report 
rates  above  15  percent.  Approximately 
17  percent  of  low-income  credit  unions 
with  assets  less  than  $10  million  would 
be  affected. 

These  credit  uiiions  offset  the  cost  of 
generating  low-balance  loans  by 
charging  increased  interest  rates.  These 
credit  unions  generally  are  not  able  to 
provide  credit  card  loans  and,  instead, 
grant  closed-ended  and  open-ended 
loans  with  the  prerequisite  underwriting 
documentation.  Further,  these  smaller 
credit  unions  generally  maintain  a 
higher  expense  ratio,  since  many  are 
involved  with  high-transaction  accoimts 
requiring  higher  personnel  costs  and 
related  operational  expenses,  and  lack 
economies  of  scale. 

Fiulher,  among  the  499  federal  credit 
unions  where  the  most  common  rate  is 


more  than  15  percent  for  unsecured 
loans,  83  have  20  percent  or  more  of 
their  assets  in  this  category  and  all  but 
three  credit  unions  have  assets  of  less 
than  $10  million.  For  these  credit 
unions,  lowering  the  rates  would 
threaten  their  liquidity,  capital, 
earnings,  and  growth. 

The  Board  has  concluded  that 
conditions  exist  to  retain  the  federal 
credit  union  interest  rate  ceiling  of  18 
percent  per  year  for  the  period 
September  8,  2003  through  March  8, 
2005.  Loans  and  line  of  credit  balances 
existing  on  or  before  March  8,  2005  may 
continue  to  bear  interest  at  their 
contractual  rate,  not  to  exceed  18 
percent.  Finally,  the  Board  is  prepared 
to  reconsider  the  18  percent  ceiling  at 
any  time  during  the  extension  period 
should  changes  in  economic  conditions 
warrant. 

Regulatory  Procedures 

Administrative  Procedure  Act 

The  Board  has  determined  that 
notification  and  public  conunent  on  this 
rule  are  impractical  and  not  in  the 
public  interest.  5  U.S.C.  553(b)(3)(B). 
Due  to  the  need  for  a  plaiming  period 
before  the  September  9,  2003  expiration 
date  of  the  current  rule,  and  the  threat 
to  the  safety  and  soimdness  of 
individual  credit  unions  with 
insufficient  flexibility  to  determine  loan 
rates,  final  action  on  the  loan  rate 
ceiling  is  necessary. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
requires  NCUA  to  prepare  an  analysis  to 
describe  any  significant  economic 
impact  a  regulation  may  have  on  a 
substantial  number  of  small  credit 
imions  (those  under  ten  million  dollars 
in  assets).  This  final  rule  provides 
added  flexibility  to  all  federal  credit 
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unions  regarding  the  permissible 
interest  rate  that  may  be  used  in 
connection  with  lending.  The  NCUA 
Board  has  determined  and  certifies  that 
this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  credit  unions. 

Paperwork  Reduction  Act 

NCUA  has  determined  that  this  rule 
does  not  increase  paperwork 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  and  regulations 
of  the  Office  of  Management  and 
Budget. 

Executive  Ordbr  13132 

Executive  Order  13132  encourages 
independent  regulatory  agencies  to 
consider  the  impact  of  their  regulatory 
actions  on  state  and  local  interest.  In 
adherence  to  fundamental  federalism 
principles,  NCUA,  an  independent 
regulatory  agency  as  defined  in  44 
U.S.C.  3502(5),  voluntarily  complies 
with  the  executive  order.  This  ride 
applies  only  to  federal  credit  unions 
and,  thus,  will  not  have  substantial 
direct  effects  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  nor 
materially  affect  state  interests.  The 
NCUA  has  determined  that  the  rule  does 
not  constitute  a  policy  that  has  any 
federalism  implication  for  purposes  of 
the  executive  order. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121)  provides  generally  for 
congressional  review  of  agency  rules.  A 
reporting  requirement  is  triggered  in 
instances  where  NCUA  issues  a  final 
rule  as  defined  by  Section  551  of  the 
Administrative  Procedure  Act.  5  U.S.C. 
551.  The  Office  of  Management  and 
Budget  has  determined  that  this  is  not 
a  major  rule. 

The  Treasury  and  General  Government 
Appropriations  Act,  1999 — Assessment 
of  Federal  Regulations  and  Policies  on 
Families 

NCUA  has  determined  that  this  rule 
will  not  affect  feunily  well-being  within 
the  meaning  of  Section  654  of  the 
Treasiuy  and  General  Government 
Appropriations  Act,  1999,  Pub.  L.  105- 
277, 112  Stat.  2681  (1998). 

List  of  Subjects  in  12  CFR  Part  701 

Credit,  Credit  unions,  Loan  interest 
rates. 


By  the  National  Credit  Union 
Administration  Board  on  July  31,  2003. 
Becky  Baker, 
-  Secretary  to  the  Board. 

m  Accordingly,  NCUA  amends  12  CFR 
chapter  VII  as  follows: 

PART  701— ORGANIZATION  AND 
OPERATION  OF  FEDERAL  CREDIT 
UNIONS  (AMENDED) 

■  1.  The  authority  citation  for  Part  701 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1752(5),  1755,  1756. 
1757,  1759.  1761a,n76lb,  1766,  1767,  1782, 
1784.  1787,  and  1789.  Section  701.6  is  also 
authorized  by  15  U.S.Q  3717.  Section  701.31 
is  also  authorized  by  15  U.S.C.  1601  et  seq., 
42  U.S.C.  1981  and  3601-3610.  Section 
701.35  is  also  authorized  by  42  U.S.C.  4311- 
4312. 

■  2.  Section  701.21(c)(7)(ii)(C)  is  revised 
to  read  as  follows: 

§701.21    Loans  to  niemt>ers  and  lines  of 
credit  to  memtiers. 

***** 

(c)  *  *  * 

(7)*   *   * 

(ii)  *   *   * 

(C)  Expiration.  After  March  8,  2005,  or 
as  otherwise  ordered  by  the  NCUA 
Board,  the  maximum  rate  on  federal 
credit  union  extensions  of  credit  to 
members  shall  revert  to  1 5  percent  per 
year.  Higher  rates  may,  however,  be 
charged,  in  accordance  with  paragraph 
(c)(7)(ii)(A)  and  (B)  of  this  section,  on 
loans  and  line  of  credit  balance  existing 
on  or  before  March  8,  2005. 


[PR  Doc.  03-19988  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  7535-01-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-34-AD;  Amendment 
39-13257;  AD  2003-16-04] 

RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  Canada  Turboprop  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  Pratt  &  Whitney  Canada 
(PWC)  engine  models  PW118,  PW118A, 
PW118B,  PW119B,  PW119C,  PW120, 
PW120A,  PW121,  PW121A,  PW123, 
PW123B,  PW123C,  PW123D,  PW123E, 


PW123AF,  PW124B,  PW125B,  PW126, 
PW126A,  PW127,  PW127B,  PW127E, 
PW127F,  PW127G,  PW127H.  and 
PW127J  turboprop  engines.  This 
amendment  requires  replacing  certain 
Stewart  Warner  part  number  (P/N)  foel 
heaters,  installed  on  PWC  engines,  with 
redesigned  fuel  heaters.  This 
amendment  is  prompted  by  several  field 
incidents  in  which  one  or  more  of  the 
three  studs  that  attach  the  fuel  filter 
bowl  to  the  fuel  heater  have  been 
partially  or  completely  pulled  free  of  the 
fuel  heater  housing.  We  are  issuing  this 
AD  to  prevent  the  separation  of  the  fuel 
filter  bowl  from  the  fuel  heater,  which 
could  result  in  a  pressurized  fuel  leak 
and  possible  engine  fire. 
DATES:  Effective  September  10.  2003. 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney  Canada  Corp., 
1000,  Marie-Victorin,  Longueuil, 
Quebec,  Canada  J4G  lAl;  Telephone 
450-677-9411.  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park.  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178;  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  applies  to  PWC 
engine  models  PW118,  PW118A, 
PW118B,  PW119B,  PW119C,  PW120, 
PW120A,  PW121,  PW121A,  PW123, 
PW123B,  PW123C,  PW123D,  PW123E, 
PW123AF,  PW124B,  PW125B,  PW126, 
PW126A,  PW127,  PW127B,  PW127E, 
PW127F,  PW127G,  PW127H,  and 
PW127J  turboprop  engines  was 
published  in  the  Federal  Register  on 
July  3,  2002  (67  FR  44578).  That  action 
proposed  to  require  replacing  certain 
Stewart  Warner  P/N  fuel  heaters, 
installed  on  PWC  engines,  with 
redesigned  fuel  heaters. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  for  Stewart  Warner  Cross- 
Referenced  Vendor  Part  Number 

Three  commenters  request  that  we 
call  out  the  specffic  Stewart  Warner  fuel 
heater  cross-referenced  vendor  P/N 


46442 


L 


Federal  Register/ Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations 


thase 
ser  es 


series  associate  i 
"Interchangeah 
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remove  only 
beaters  P/N 
and  not  all  ventior 
the  PWC  IC  P/^ 

The  FAA 
of  the  PWC  IC 
does  not  achievje 
remove  only 
part.  The  detail^ 
Requirements 
repeated  in  the 
changes  will  be 
the  AD.  Howevpr 
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with  each  PWC 
e  Control"  (IC)  P/N.  The 
that  the  intent  of  PWC 
(SB)  PWlOO-72-21100, 
May  1,  2001.  was  to 
Stewart  Warner  fuel 
10718  from  service 
P/Ns  associated  with 


agri  (es 


.  We  agree  that  the  use 
7N  is  confusing  and 
the  intent  of  the  SB  to 
faulty  Stewart  Warner 
in  the  Proposed 
this  AD  section  are  not 
final  rule;  therefore  no 
made  to  that  section  in 
Compliance 
(b)  in  the  AD  are 
It  of  this  comment. 


of 


<nd 


Request  for  Re^rence  to  PWC  Service 
Bulletin 


130 


Gne  commenter 
PWlDO-72-21 
May  l,2001,b€ 
because  it  intro  luces 
heaters.  The  coi  nmenter 
the  SB  referenci  ( 
a  means  of  com  5I 

The  FAA  doe ! 
that  the  referem : 
helpful;  howev(  r 
Steward  Wame 
in  the  AD.  We 
unnecessarily 
replacement 
the  SB. 


pats 


requests  that  PWC  SB 
,  Revision  3,  dated 
included  in  the  AD 

P/N  3039798  fuel 
believes  that 
should  be  included  as 
iance  with  the  AD. 
not  agree.  We  agree 
e  to  the  SB  would  be 

we  clarify  the 
P/N  series  fuel  heaters 
that  the  SB  would 
the  acceptable 
to  only  those  listed  in 


f;el 
limit 


Request  To  Rewrite  the  "Applicable  to" 
Statement 


Pr  itt  • 


One  commen 
rewrite  the 
the  SUMMARY 
applicable  to 
(PWC)  models" 
Pratt  &  Whitne> 
for  clarity 

The  FAA 
statement  is  chc  nged 
SUMMARY,  the 
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sections. 
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pr  !amble  from  "  *   *   * 
&  Whitney  Canada 
to"*   *   *  applicable  to 
(PWC)  engine  models" 


The  "applicable  to" 
in  the  AD  in  the 
SI^PPLEMENTARY 

the  Applicability 


agrf  es 


and 


Request  To  Revh-ite  the  "Would 
Require"  Stateqient 


One  commenjer 
rewrite  the 
in  the  SUMMARY 


'wo  jld 


certain  part 
with  redesignec 
certain  Stewart 
(P/N)  hiel  heatej-: 
engines,  with 
for  clarity. 
The  FAA 
statement  is  c 


requests  that  we 
require"  statement 
preamble  from  "  *   *   * 
nuiiber  (P/N)  fuel  heaters 
fuel  heaters"  to  "*   *   ' 
A'arner  part  number 
s  installed  on  PWC 
redesigned  fuel  heaters" 


agre  es 


han* 


.  The  "would  require" 
ged  in  the  SUMMARY, 
the  SUPPLEMENTARY  INFORMATION,  and 
the  Applicabilit  y  sections  in  the  AD. 


Request  To  Rewrite  the  Discussion 
Section 

One  commenter  requests  that  we 
rewrite  the  first  sentence  in  the 
Discussion  preamble  from  "*  *  * 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  PWC  models 
*   *   *"to"*   *   *  notified  the  FAA  that 
an  unsafe  condition  may  exist  on  PWC 
engine  models  *   *   *"  for  clarity. 

The  FAA  agrees.  However,  the 
Discussion  section  details  are  not 
repeated  in  the  final  rule  after  an  NPRM, 
and  therefore,  the  AD  remains 
unchanged  as  a  result  of  this  comment. 

The  same  commenter  requests  that  we 
add  a  new  sentence  at  the  end  of  the 
Discussion  preamble  for  clarity.  The 
sentence  would  read  "Stewart  Warner  is 
the  manufacturer  of  the  fuel  heaters 
involved  in  the  reported  field  incidents 
and  the  only  manufacturer  of  fuel 
heaters  affected  by  this  AD." 

The  FAA  agrees.  However,  the 
Discussion  section  details  are  not 
repeated  in  the  final  rule  after  an  NPRM, 
and  therefore,  the  AD  remains 
unchfmged  as  a  result  of  this  comment. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determinedfhat  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  anv  operator  nor  increase  the  scope 
of  the" AD.     - 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action:  (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebruary  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  piu-suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-16-04    Pratt  &  Whitney  Canada: 

Amendment  39-13257.  Docket  No. 
2001NE-34-AD. 

Applicability 

This  airworthiness  directive  (AD)  applies 
to  Pratt  &  Whitney  Canada  (PWC)  engine 
models  PW118,  PWII8A.  PW118B,  PW119B, 
PW119C,  PW120.  PW120A,  PW121, 
PW121A,  PW123,  PW123B,  PW123C, 
PW123D,  PW123E.  PW123AF,  PW124B, 
PW125B,  PW126,  PW126A.  PW127.  PW127B, 
PW127E,  PW127F,  PW127G,  PW127H,  and 
PW127J  turboprop  engines.  These  engines  are 
installed  on,  but  not  limited  to  the  following 
airplanes:  Aerospatiale  ATR-42  and  -72; 
Bombardier  DHC-8  series  100,  200,  and  300, 
CL-215T  and  -415;  Construcciones 
Aeronautics,  S.A.  (CASA)  C-295;  Empress 
Brasileira  de  Aeronautica  S.A.  (EMBRAER) 
EMB-120;  Fairchild  Dornier  328,  Fokker  50 
and  60;  Ilyushin  IL-114-100;  BAE  Systems 
(Operations)  Ltd.  ATP;  and  XIAN  MA-60. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For    '• 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

You  are  responsible  for  having  the  actions 
required  by  this  AD  performed  within  the 
compliance  times  specified  unless  the 
actions  have  already  been  done. 

To  prevent  the  separation  of  the  fuel  filter 
bowl  from  the  fuel  heater,  which  could  result 
in  a  pressurized  fuel  leak  and  possible  engine 
fire,  do  the  following: 

(a)  Replace,  on  PWC  engines,  Stewart 
Weirner  fuel  heater  part  number  (P/N)  series 
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10718,  with  fuel  heater  P/N  series  10839  or 
other  acceptable  parts  identified  under  the 
PWC  Interchangeable  Control  Part  Number, 
at  the  next  removal  of  the  engine  low 
pressure  fuel  filter,  but  not  later  than  90  days 
after  the  effective  date  of  this  AD. 

(b)  Do  not  install  on  PWC  engines  any 
Stewart  Warner  fuel  heater  P/N  series  10718, 
after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  cmd  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  airworthiness  directive 
CF-2000-34,  dated  November  23,  2000. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
September  10.  2003. 

Issued  in  Burlington,  Massachusetts,  on 
July  30.  2003. 

Francis  A.  Favara, 

cting  Manager,  Engine  and  Propeller 
'irectorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-19840  Filed  8-5-03;  8:45  am] 

BILLING  CODE  491(>-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-02-AD;  Amendment 
39-13251;  AD  2003-15-08] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B,  B1,  B2,  83,  BA, 
and  D  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France  (ECF) 
model  helicopters  that  requires 
replacing  the  main  gearbox  (MOB) 
opening  neoprene  cowling  seals  (seals) 
with  airworthy  glass/silicone  seals.  This 


amendment  is  prompted  by  the 
discovery  that  neoprene  seals  currently 
installed  on  the  MGB  opening  cowlings 
do  not  provide  the  fire  protection 
required  by  the  airworthiness  standards. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  a  fire  in  the  engine 
compartment  from  reaching  the  MGB 
compartment  that  contains  parts  that  are 
not  fire  resistant  and  subsequent  loss  of 
control  of  the  helicopter. 

DATES:  Effective  September  10,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
10,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972) 641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA.  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Safety 
Management  Group,  Fort  Worth,  Texas 
76193-0111.  telephone  (817)  222-5355, 
fax  (817)  222-5961. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFH  part  39  to 
include  an  AD  for  the  specified  ECF 
model  helicopters  was  published  in  the 
Federal  Register  on  April  22,  2003  (68 
FR  19759).  That  action  proposed  to 
require  replacing  the  neoprene  seals 
with  glass/silicone  seals. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
the  specified  ECF  Model  helicopters 
delivered  before  July  1,  2002.  The  DGAC 
advises  that  neoprene  seals  bonded  to 
the  MGB  mobile  cowlings  have  low  fire 
resistance,  which  does  not  meet  the 
certification  criteria.  In  the  event  of  an 
imcontrolled  fire  in  the  engin? 
compartment,  the  fire  could  spread  to 
the  MGB  compartment. 

ECF  has  issued  Alert  Service  Bulletin 
No.  53.00.31,  dated  July  11,  2002  (ASB), 
which  specifies  replacing  the  MGB 
neoprene  seals  with  glass/silicone  seals 
that  have  increased  fire-resistance.  The 
DGAC  classified  this  ASB  as  mandatory 
and  issued  AD  2002-537-r094{A),  dated 
October  30,  2002,  to  ensure  the 
continued  airworthiness  of  these 
helicopters  in  France. 


Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997.  July  22,  2002),  which  governs  the 
FAA's  AD  system.  The  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance. 
However,  for  clarity  and  consistency  in 
this  final  rule,  we  have  retained  the 
language  of  the  NPRM  regarding  that 
material. 

The  FAA  estimates  that  this  AD  will 
affect  583  helicopters  of  U.S.  registry, 
that  it  will  take  approximately  2  work 
hours  per  helicopter  to  install  the  seals, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  will  cost 
approximately  $98.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be      . 
$127,094. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  posidve  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  luider 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 


I  authority  citation  for  part  39 
as  follows: 


■  l.Thei 
continues  to : 

Authority:  49  llI.S.C.  106(g),  40113,  44701. 


read 


§39.13    [Amerx^ 

■  2.  Section  39 
a  new  airworth 
follows: 


13  is  amended  by  adding 
ness  directive  to  read  as 


2003-15-08 

Amendment 


Eui  ocopter  France: 

39-13251.  Docket  No. 


2003-SW-02  -AD 


t( 


ersl 
(d  I 


n  odi 


Fth! 


fii3 


Applicability: 
BA.  and  D 
category- 
Note  1:  This 
identified  in  the 
provision,  regard 
otherwise  modified 
the  area  subject 
AD.  For  helicopti 
altered,  or  repain 
of  the  requiremedts 
owner/operator 
alternative  methoti 
accordance  with 
The  request  shou 
the  effect  of  the 
repair  on  the  unsafe 
this  AD;  and  if 
been  eliminated 
specific  proposed 

Compliance: 
time-in-service 
previously. 

To  prevent  a 
compartment  fror  i 
(MGB)  compartm  mt 
are  not  fire  resistant 
control  of  the  hel 
following: 

(a)  Replace  the 
cowling  seals  wi 
accordance  with 
Instructions, 
Alert  Service  Bullet: 
July  11,2002 

(b)  Replacing 
cowling  seals  wit  i 
terminating  actio 
this  AD. 

(c)  An  altemati 
adjustment  of 
provides  an  acce 
used  if  approved 
Management  Gro 
FAA.  Operators 
through  an  FAA 
Inspector,  who 
then  send  it  to  th< 
Management  Gro 

Note  2:  Informa : 
existence  of 
compliance  with 
obtained  from  the 


Model  AS350B,  Bl.  B2,  B3, 
helicopters,  certificated  in  any 

:  AJ I  applies  to  each  helicopter 
j  ireceding  applicability 
ess  of  whether  it  has  been 
,  altered,  or  repaired  in 
the  requirements  of  this 
that  have  been  modified, 
so  that  the  performance 
of  this  AD  is  affected,  the 
njust  request  approval  for  an 
of  compliance  in 
•aragraph  (c)  of  this  AD. 
d  include  an  assessment  of 
ification,  alteration,  or 
condition  addressed  by 
unsafe  condition  has  not 
he  request  should  include 
actions  to  address  it. 
R«  quired  within  200  hours 
unless  accomplished 


iti 


;tle 


m  ly 


ligl 
ith    4 


(d)  Special'fli 
accordance  with 
to  operate  the  hel 
the  requirements 
accomplished. 

(e)  Replacing  th  e 
seals  shall  be  don  i 


in  the  engine 

reaching  the  main  gearbox 
that  contains  parts  that 
and  subsequent  loss  of 

opter,  accomplish  the 


vlGB  opening  neoprene 
glass/silicone  seals  in 
e  Accomplishment 
para^aph  2.B.,  of  Eurocopter 
in  No.  53.00.31,  dated 


MGB  opening  neoprene 
glass/silicone  seals  is 
for  the  requirements  of 


lip. 


method  of  compliance  or 
thejcompliance-time  that 

e  level  of  safety  may  be 
)y  the  Manager,  Safety 
Rotorcraft  Directorate, 
11  submit  their  requests 
I^incipal  Maintenance 
concur  or  comment  and 
Manager,  Safety 

P- 

ion  concerning  the 
appr(  ved  alternative  methods  of 
his  AD,  if  any,  may  be 
Safety  Management  Group, 
t  permits  may  be  issued  in 

CFR  21.197  and  21.199 
copter  to  a  location  where 
)f  this  AD  can  be 


MGB  opening  neoprene 
in  accordance  with 


Eurocopter  Alert  Service  Bulletin  No. 
53.00.31,  dated  July  11,  2002.  The  Director  of 
the  Federal  Register  approved  this 
incorporation  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  American 
Eurocopter  Corporation,  2701  Forum  Drive, 
Grand  Prairie,  Texas  75053-4005,  telephone 
(972)  641-3460,  fax  (972)  641-3527.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(f)  This  amendment  becomes  effective  on 
September  10,  2003. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France),  AD  2002-537-094(A),  dated 
October  30,  2002. 

Issued  in  Fort  Worth,  Texas,  on  July  24, 
2003. 
Kim  Smith, 

Acting  Manager,  Rotorcraft  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  03-19575  Filed  8-5-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-28-AD;  Amendment 
39-1 3252;  AD  2003-1 5-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  Trent  768-60,  Trent  772-60,  and 
Trent  772B-60  Turt)ofan  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  for  Rolls- 
Royce  pic  Trent  768-60,  Trent  772-60, 
and  Trent  772B-60  turbofan  engines. 
This  AD  is  prompted  by  several  reports 
of  low  power  svu-ges.  We  are  issuing  this 
AD  to  prevent  a  possible  dual-engine  in- 
flight surge,  which  could  result  in  loss 
of  control  of  the  airplane. 
DATES:  Effective  August  21,  2003.  The 
Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  August  21,  2003. 

We  must  receive  any  comments  on 
this  AD  by  August  21,  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  By  mail:  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12 


New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane-adcomment@faa.gov. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Rolls-Royce 
pic,  PO  Box  31,  Derby,  England, 
DE248BJ;  telephone:  011-44-1332- 
242424;  fax:  011-44-1332-245-418. 

You  may  examine  the  AD  docket  by 
appointment,  at  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  suit  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone  (781)  238-7176; 
fax:  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Authority,  (CAA),  which  is  the 
airworthiness  authority  for  the  U.K., 
recently  notified  the  FAA  that  an  imsafe 
condition  may  exist  on  Rolls-Royce  pic 
Trent  768-60,  Trent  772-60,  and  Trent 
772B-60  tiirbofan  engines.  The  CAA 
advises  that  engines  that  have  larger 
than  anticipated  high  pressure 
compressor  (HPC)  tip  clearances  can  * 

lead  to  a  corresponding  loss  of  svuge 
margin,  resulting  in  low  power  surges. 

Relevant  Service  Information 

We  have  reviewed  Rolls-Royce  pic 
Service  Bulletin  (SB)  No.  RB.211-71- 
D509,  Revision  2,  dated  April  17,  2002. 
The  SB  describes  procedures  for 
performing  low  power  surge  margin 
testing.  The  CAA  classified  this  SB  as 
mandatory  and  issued  CAA 
airworthiness  directive,  AD  005-09- 
2001.  dated  April  17,  2002,  to  ensure 
the  continued  airworthiness  of  these  . 

airplanes  in  the  U.K. 

FAA's  Deternunation  and  Requirements 
of  This  AD 

Although  none  of  these  affected 
engine  models  are  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibility  exists  that  the  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  Since  an  unsafe  condition  has 
been  identified  that  is  likely  to  exist  or 
develop  on  other  Rolls-Royce  pic  Trent 
768-60,  Trent  772-60,  and  Trent  772B- 
60  turbofan  engines  of  the  same  type 
design,  this  AD  is  being  issued  to 
prevent  a  possible  dual-engine  in-flight 
siu-ge,  which  could  result  in  loss  of 
control  of  the  airplane.  This  AD  requires 
initial  and  repetitive  surge  margin 
testing  of  engines.  You  must  do  these 
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actions  in  accordance  with  the  service 
bulletin  described  previously. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
the  U.K.,  and  is  type  certificated  for 
operation  in  the  United  States  under 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  In  keeping  with  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  We  have  examined  the 
findings  of  the  CAA,  reviewed  all 
available  information,  and  determined 
that  we  need  to  issue  an  AD  for 
products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

FAA's-Determination  of  the  EffectiTe 
Date 

Since  there  are  ciurently  no  domestic 
operators  of  these  Rolls-Royce  pic  Trent 
768-60,  Trent  772-€0,  and  Trent  772B- 
60  turbofan  engines,  notice  and 
opportunity  for  prior  public  comment 
are  unnecessary.  Therefore,  a  situation 
exists  that  allows  the  immediate 
adoption  of  this  regulation. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002).  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Interim  Action 

Siuge  margin  testing  is  considered  an 
interim  action.  Rolls-Royce  pic  may 
introduce  redesigned  parts  in  the  future 
to  resolve  the  cause  of  the  surge 
problem. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportunity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
argujnents  regarding  this  AD.  Send  yoiu- 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-28-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 


stamp  yovu-  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  AD,  we  will  summarize  the 
contact  and  place  the  summary  in  the 
docket.  We  will  consider  all  comments 
received  by  the  closing  date  and  may 
amend  the  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currendy  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  oiu-  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
www.plainlanguage.gov. 


Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent. 

For  the  reasons  discussed  above,  I 
certify  that  the  regulation: 

1.  Is  not  a  "significant  regulatory, 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  RegiUatory  Policies  and  Procedures 
(44  FR  11034,  February  26.  1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  20p3-NE-28- 
AD"  in  your  request. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-15-09    Rolls-Royce  pic:  Amendment 
39-13252.  Docket  No.  2003-NE-28-AD 

EGTective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  August  21,  2003. 

Affected  ADs 

(b)  None. 
Applicability 

(c)  This  AD  applies  to  Rolls-Royce  pic 
Trent  768-60,  Trent  772-60,  and  Trent  772B- 
60  turbofan  engines.  These  engines  are 
installed  on,  but  not  limited  to  Airbus  330 
series  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  several  reports 
of  low  power  surges.  We  are  issuing  this  AD 
to  prevent  a  possible  dual-engine  in-flight 
surge,  which  could  result  in  loss  of  control 
of  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  and  cycles  specified  in 
paragraphs  (f)  and  (g)  of  this  AD.  unless  the 
actions  have  already  been  done. 

Initial  Surge  Margin  Testing 

(f)  Perform  initial  surge  margin  testing.  Use 
paragraph  3.  Accomplishment  Instructions  of 
Rolls-Royce  pic  Service  Bulletin  No.  RB.211- 
71-D50g,  Revision  2,  dated  April  17,  2002  for 
testing,  at  the  following  intervals: 

(1)  Before  further  flight,  for  engines  that 
have  accumulated  more  than  2,000  cycles- 
since-new  on  the  effective  date  of  this  AD; 
and  for  engines  that  have  accumulated  more 
than  1,000  cycles-since-overhaul  of  the  high 
pressure  compressor  casings  and  blades. 

(2)  At  or  before  engines  accumulating  2,000 
cycles-since-new;  and  for  engines  that  have 
had  level  3  overhaul  of  the  high  pressure 
compressor  casings  and  blades,  at  or  before 
the  engine  accumulating  1 ,000  cycles-since- 
overhaul. 

Repetitive  Surge  Margin  Testing 

(g)  Perform  repetitive  surge  margin  testing 
at  intervals  not  to  exceed  130  cycles-since- 
last  surge  margin  test.  Use  paragraph  3  of  the 
Accomplishment  Instructions  of  Rolls-Royce 
pic  Service  Bulletin  No.  RB.211-71-D509, 
Revision  2,  dated  April  17,  2002,  for  testing. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(h)  You  must  request  AMOGs  as  specified 
in  14  CFR  part  39.19.  All  AMOCs  must  be 
approved  by  the  Manager,  Engine 
Certification  Office^  FAA. 


\ 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  31 

Foreign  Futures  and  Options 
Transactions;  Correction 


agency: 

Commission. 

ACTION 


Comiiodity  Futures  Trading 
Correciions  to  order. 


summary:  This 
corrections  to 


document  contains 
he  Order  that  was 


published  in  tl  le  Federal  Register  of 
July  1,  2003  (6  J  FR  39006).  The  Order, 
issued  pursuai  it  to  Commission  Rule 


30.10,  granted 
designated  by 


an  exemption  to  firms 

he  ASX  Futures 
Exchange  Projirietary  Limited  ("ASXF") 
from  the  applii  :ation  of  certain  of  the 

breign  futiu-es  and 
options  rules  t  ased  on  substituted 
compliance  wi  th  Australia's  comparable 

self-regulator  regime. 

:  August  6,  2003. 


regulatory  and 
EFFECTIVE  DATE 
FOR  FURTHER  FORMATION  CONTACT: 


Lawrence  B 


Director,  Susat  i  A  Elliott,  Esq.,  Staff 
Attorney,  or  A  idrew  V.  Chapin,  Esq., 
Staff  Attorney,  Division  of  Clearing  and 
hitermediary  C  versight.  Commodity 
Futures  Tradir  g  Commission,  1155  21st 
St.,  NW.,  Wasl  ington.  DC  20581. 
Telephone:  (2C  2)  418-5430. 
SUPPLEMENTARr  INFORMATION: 


Background 

Commissi( 
persons  that  solicit 


Commission  Rule 


Patent,  Esq.,  Deputy 


,  30.4  requires  that 
or  accept  orders,  and 


fimds  related  thereto,  from  customers 
located  in  the  U.S.  for  trading  on  futures 
exchanges  located  outside  the  U.S.  must 
register  as  futures  commission 
merchants.  Commission  Rule  30.10 
permits  persons  to  petition  for 
exemption  from  any  Part  30  rule.  Under 
Rule  30.10,  the  Commission  has  issued 
numerous  orders  to  foreign  futures 
exchanges  that  petition,  on  behalf  of 
their  members,  for  relief  from 
compliance  with  the  Commission's  Part 
30  rules  based  on  the  members' 
substituted  compliance  with  their  home 
country  regulatory  framework.  The 
Commission's  Order  under  Rule  30.10 
as  published  in  the  Federal  Register 
incorrectly  identified  the  order 
recipient,  ASXF,  as  the  ASX  Futures 
Exchange  Party  Limited.  ASXF  has 
informed  the  Commission  that  the 
abbreviation  "Pty"  stands  for 
"Proprietary"  and  not  "Party." 

Need  for  Correction 

As  published,  the  Order  contains 
errors  that  may  be  misleading  and  need 
clarif  cation. 

Correction  of  Publication 

Accordingly,  the  publication  on  July 
1,  2003  of  an  Order,  which  was  the 
subject  of  FR  Doc.  03-16516,  is  correct 
as  follows: 

On  page  39006,  in  the  first  column,  in 
the  Summary,  line  5,  and  in  the  second 
column,  in  the  Supplementary 
Information,  second  paragraph,  line  3, 
the  word  "Party"  is  corrected  to  read 
"Proprietary"  in  both  instances. 

Issued  in  Washington.  DC,  on  July  30,  2003 
by  the  Commission. 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
|FR  Doc.  03-19948  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6351-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-48272;  File  No.  S7-48-02] 

RIN  3235-AI68 

Broker-Dealer  Exemption  From 
Sending  Certain  Financial  Information 
to  Customers 

AGENCY:  Seciu'ities  and  Exchange 
Commission  ("Commission"). 
action:  Final  rule. 

SUMMARY:  We  are  adopting  amendments 
to  a  rule  under  the  Securities  Exchange 
Act  of  1934  that  provide  a  conditional 
exemption  from  the  rule's  requirement 
that  a  broker-dealer  that  carries 


customer  accounts  send  its  full  balance 
sheet  and  certain  other  financial 
information  to  each  of  its  customers 
twice  a  year.  Under  the  amendments, 
the  broker-dealer  can  send  its  customers 
summary  information  regarding  its  net 
capital,  as  long  as  it  also  provides 
customers  with  a  toll-free  number  to  call 
for  a  free  copy  of  its  full  balance  sheet, 
makes  its  full  balance  sheet  available  to 
customers  over  the  Internet,  and  meets 
other  specified  requirements.  The 
amendments  are  intended  to  reduce  the 
cost  of  doing  business  for  a  broker- 
dealer  while  providing  customers  of  the 
broker-dealer  with  easy  access  to  the 
information  they  need  to  evaluate  the 
financial  soundness  of  the  broker- 
dealer. 

EFFECTIVE  DATE:  September  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  A.  Macchiaroli,  Associate 
Director,  at  (202)  942-0132;  Thomas  K. 
McGowan,  Assistant  Director,  at  (202) 
942-4886;  or  Rose  Russo  Wells, 
Attorney,  at  (202)  942-0143;  Division  of 
Market  Regulation,  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW.,  Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION:  We  are 
amending  Rule  17a-5(c)  ^  under  the 
Securities  Exchange  Act  of  1934 
{"Exchange  Act").  We  proposed  these 
amendments  for  comment  in  November 
2002.2 

I.  Background 

A  broker-dealer  that  carries  customer 
accounts  must  generally  send  its  full 
balance  sheet  to  each  of  its  customers 
twice  a  year  under  section  17(e)(1)(B)  of 
the  Exchange  Act  and  Exchange  Act 
Rule  17a-5(c).  Rule  17a-5(c)  requires 
the  broker-dealer  to  send  an  audited 
balance  sheet  within  105  days  of  the 
date  of  the  audited  balance  sheet  and  an 
unaudited  balance  sheet  (dated  six 
months  after  the  date  of  the  audited 
balance  sheet)  within  65  days  of  the 
date  of  the  unaudited  balance  sheet.  The 
full  balance  sheet  includes  footnote 
disclosures  required  by  generally 
accepted  accounting  principles 
("GAAP")  and  a  footnote  disclosing  the 
amount  of  net  capital  the  broker-dealer 
held  as  of  the  balance  sheet  date  and  the 
minimum  amount  of  net  capital  we 
required  the  broker-dealer  to  hold  as  of 
that  date.  3  There  are  ciuxently 


'17CFR240.17a-5(c). 

2  Exchange  Act  Release  No.  46920  (Nov.  26, 
2002),  67  FR  71909  (Dec.  3.  2002)  ("Proposing 
Release"). 

3  Exchange  Act  Rule  15c3-l  defines  net  capital 
and  sets  minimum  net  capital  requirements  for  a 
broker-dealer.  Rule  15c3-l  is  designed  to  ensure 
that  each  broker-dealer  maintains  sufficient  liquid 
assets  (those  assets  that  can  be  readily  converted 
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approximately  400  broker-dealers 
subject  to  the  rule  that  carry  a  total  of 
approximately  103  million  public 
customer  accoimts.* 

When  we  adopted  Rule  17a-5(c)  on 
June  30, 1972, ^  our  goal  was  for  broker- 
dealers  to  "directly"  send  a  customer 
essential  information  so  that  a  customer 
could  "judge  whether  his  broker  or 
dealer  is  financially  sound.  "^  We 
adopted  the  Rule  in  response  to  the 
failiures  of  many  broker-dealers  holding 
customer  funds  and  securities  in  the 
period  between  1968  and  1971.  When 
first  adopted.  Rule  17a-5(c)  required  a 
broker-dealer  to  send  its  balance  sheet 
to  its  customers  five  times  a  year.  We 
later  reduced  this  to  two  times  a  year.^ 

In  a  letter  of  February  26,  2001,  the 
staff  of  the  Commission's  Division  of 
Market  Regulation  ("Division") 
provided  no-action  relief  to  allow  a 
broker-dealer  to  send  its  balance  sheet 
with  its  next  mailing  of  quarterly 
customer  account  statements  after  the 
expiration  of  the  time  limits  prescribed 
by  Rule  17a-5(c),  provided  that  the 
broker-dealer  also  sent  certain  updated 


into  cash)  in  excess  of  liabilities  to  promptly  satisfy 
the  firm's  liabilities,  including  those  to  customers. 
A  broker-dealer  that  fails  to  meet  the  minimum  net 
capital  requirements  must  cease  conducting  a 
securities  business. 

*  These  numbers  are  based  on  reports  broker- 
dealers  are  required  to  file  with  the  Commission  on 
Form  X-17a-5,  "Financial  and  Operational 
Combined  Uniform  Single  Report"  (commonly 
referred  to  as  FCXIUS  Reports). 

5  We  adopted  Rule  17a-5(c)  pursuant  to  Exchange 
Act  secUons  17(a),  10(b),  15(c)(1),  (2)  and  (3),  and 
23(a).  In  1975,  Congress  passed  the  Securities  Acts 
Amendments.  Pub.  L.  No.  94-29,  89  Stat.  97.  which 
gave  the  Commission  explicit  authority,  pursuant  to 
Exchange  Act  section  17(e).  over  the  accounting 
practices  of  broker-dealers.  Section  17(e)  provides: 

(1)(A)  Every  registered  broker  or  dealer  shall 
annually  file  with  the  Commission  a  balance  sheet 
and  income  statement  certified  by  a  registered 
public  accounting  firm,  prepared  on  a  calendar  or 
fiscal  year  basis,  and  such  other  financial 
statements  (which  shall,  as  the  Commission  ' 
specifies,  be  certified)  and  information  concerning 
its  financial  condition  as  the  Commission,  by  rule 
may  prescribe  as  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of  investors. 

(B)  Every  registered  broker  and  dealer  shall 
annually  send  to  its  customers  its  certified  balance 
sheet  and  such  other  financial  statements  and 
information  concerning  its  financial  condition  as 
the  Commission,  by  rule,  may  prescribe  pursuant  to 
subsection  (a)  of  this  section. 

(C)  The  Commission,  by  rule  or  order,  may 
conditionally  or  unconditionally  exempt  any 
registered  broker  or  dealer,  or  class  of  such  brokers 
or  dealers,  from  any  provision  of  this  paragraph  if 
the  Commission  determines  that  such  exemption  is 
consistent  with  the  public  interest  and  the 
protection  of  investors. 

(2)  The  Commission,  by  rule,  as  it  deems 
necessary  or  appropriate  in  the  public  interest  or  for 
the  protection  of  investors,  may  prescribe  the  form 
and  content  of  financial  statements  filed  pursuant 
to  this  title  and  the  accounting  principles  and 
accounting  standards  used  in  their  preparation. 

^Exchange  Act  Release  No.  9658  dune  30,  1972). 

'Exchange  Act  Release  No.  11187  (Jan.  17, 1975). 


net  capital  information.^  Further,  the 
Commission  has  provided  that,  with  the 
consent  of  the  customer,  a  broker-dealer 
may  send  its  balance  sheet 
electronically.^ 

n.  Pilot  Program  Granting  Exemptive 
Relief 

In  July  1998,  the  Securities  Industry 
Association  ("SIA")  '^  requested 
additional  relief  on  behalf  of  broker- 
dealers  due  to  the  cost  of  sending  a  full 
balance  sheet  to  each  customer.  ^  ^  Full 
balance  sheets  for  large  broker-dealers 
may  be  six  or  more  pages  long, 
primarily  due  to  the  footnote 
disclosures  required  by  GAAP. 

In  response  to  the  request  for  relief, 
we  issued  a  conditional  exemptive  order 
establishing  a  two-year  pilot  program 
ending  December  31,  2001  that 
permitted  a  broker-dealer  that  elected  to 
take  advantage  of  the  exemption  to  send 
only  a  "financial  disclosure  statement" 
to  its  customers  containing  summary 
information  regarding  its  net  capital 
when  it  otherwise  would  have  had  to 
send  its  customers  its  full  balance  sheet, 
as  long  as  it  also  provided  customers 
with  a  toll-free  number  to  call  for  a  free 
copy  of  its  full  balance  sheet  and  made 
its  full  balance  sheet  available  to 
customers  on  its  Internet  Web  site.'^ 
The  exemptive  order  required  that  the 
financial  disclosure  statement  include 
certain  of  the  broker-dealer's  net  capital 
information  as  of  the  balance  sheet  date 
and  information  on  how  to  obtain  the 
broker-dealer's  full  balance  sheet,  at  no 
cost  to  customers,  by  accessing  the 
broker-dealer's  Internet  Web  site  or  by 
calling  a  toll-free  telephone  niunber  to 
promptly  obtain  the  customer's  choice 
of  either  a  paper  copy  or  an  electronic 
copy.  The  no-action  relief  allowing  a 
broker-dealer  to  send  its  financial 
information  with  its  next  mailing  of 
quarterly  customer  account  statements 
after  the  expiration  of  the  Rule  17a-5(c) 
time  Umits  as  long  as  it  also  sent  certain 
updated  net  capital  information  also 
applied  to  broker-dealers  taking 
advantage  of  the  exemption.  These 
broker-dealers  would  therefore  send 
customers  net  capital  information  as  of 
the  balance  sheet  date,  as  required  by 
the  exemptive  order,  and  updated  net 


« letter  of  February  26,  2001  from  Michael 
Macchiaroli,  Associate  Director,  to  Cheryl  M. 
Kallero,  Chairperson,  Securities  Industry 
AssociaUon  (2001  SEC  No-Act.  LEXIS  523).    ' 

» Exchange  Act  Release  No.  37182  (May  15, 1996). 

'"The  600  memt>er  firms  of  the  SIA  include 
investment  banks,  broker-dealers,  and  mutual  fund 
companies. 

'■  Letter  of  July  17, 1998  fttjm  Mark  Holloway, 
Chairman,  SIA  Capital  Committee  to  Michael  A. 
Macchiaroli,  Associate  Director. 

>2 Exchange  Act  Release  No.  42222  (Dec.  10, 
1999). 


capital  information,  as  required  by  the 
no-action  relief. 

A  broker-dealer  taking  advantage  of 
the  exemption  and  the  no-action  relief 
could  send  its  financial  disclosure 
statement  with  the  updated  net  capital 
information  to  its  customers  and 
publish  its  balance  sheet  on  its  Web  site 
at  the  time  of  its  next  mailing  of 
quarterly  customer  accoimt  statements 
after  the  expiration  of  the  Rule  17a-5(c) 
time  limits.  For  example,  a  broker- 
dealer  with  a  fiscal  year  end  of 
November  30  is  required  by  Rule  17a- 
5(c)  to  send  an  audited  balance  sheet  to 
customers  by  March  15  (105  days  after 
November  30).  The  broker-dealer  would 
use  a  calendar  year  for  its  mailings  of 
quarterly  customer  account  statements. 
If  the  broker-dealer  sends  its  first 
quarterly  customer  account  statements 
at  the  beginning  of  April,  the  no-action 
relief  allows  it  to  send  its  audited 
balance  sheet  with  certain  updated  net 
capital  information  to  its  customers 
with  those  first  quarterly  account 
statements.  If  the  broker-dealer  takes 
advantage  of  the  exemption  and  the  no- 
action  relief,  it  could  send  its  financial 
disclosing  statement  and  updated  net 
capital  information  to  its  customers 
with  the  first  quarterly  account 
statements  at  the  beginning  of  April  and 
publish  its  November  30  audited 
balance  sheet  on  its  Web  site  at  the  same 
time. 

The  pilot  program  was  designed  to 
reduce  the  cost  to  broker-dealers  of 
complying  with  Rule  17a-5(c)  while 
making  it  as  easy  as  possible  for 
customers  to  get  the  information  they 
need  to  evaluate  the  financial  soimdness 
of  a  broker-dealer  that  may  be  holding 
then  cash  and  securities.  Participation 
in  the  pilot  program  was  volimtary,  and 
broker-dealers  that  participated  in  the 
pilot  program  were  the  firms  that  were 
likely  to  benefit  most  from  taking 
advantage  of  the  exemption. 

In  December  2001,  we  extended  the 
pilot  program  for  one  year,  imtil 
December  31,  2002."  As  of  July  2002. 
29  broker-dealers  holding  a  total  of 
about  40  million  customer  accoimts 
participated  in  the  pilot  program.  In 
November  2002 ,  we  extended  the  pilot 
program  to  June  30,  2003. '■♦  As  of  Jime 
2003,  3  additional  broker-dealers 
holding  a  total  of  approximately  300,000 
customer  accounts  were  taking 
advantage  of  the  exemption. 


"Exchange  Act  Release  No.  45179  (Dec.  20, 
2001),  66  FR  67341  (Dec.  28,  2001). 

'■•Exchange  Act  Release  No.  46921  (Nov.  26, 
2002).  67  FR  72005  (Dec.  3,  2002). 
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m.  Proposing  Release  and  Comments 


Based  upoi 
pilot  program, 
Rulel7a-5(c 
granted  in  the 
same  time,  w( » 


program  to  Ju  ae 
time  to  receivB 
on  the  propos  ed 

Specifically 
amendments 
broker-dealer 
advantage  of 
a  "financial 
customers  w 
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balance  sheet 
statement  con  sisted 
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would  have 
the  amount  o 
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information 
broker-dealer'  5 
cost  to  custonjers 
broker-dealer 
calling  a  toll-l 
promptly  obt^n 
of  either  a 


our  exp>erience  With  the 
we  proposed  to  amend 
to  codify  the  relief  we 
pilot  program.  15  At  the 
extended  the  pilot 

30,  2003  to  allow  us 
and  consider  comments 

amendments, 
the  prpposed 
vould  have  permitted  a 
that  elected  to  take 
e  exemption  to  send  only 
disclosure  statement"  to  its 
it  otherwise  would 
its  customers  its  full 
This  financial  disclosure 
of  the  amoiuit  of  the 
net  capital  as  of  the  date 
sheet  the  broker-dealer 

absent  the  exemption, 
the  broker-dealer's 
ital  as  of  that  date,  and 
how  to  obtain  the 
full  balance  sheet,  at  no 
by  accessing  the 
5  Internet  Web  site  or  by 
ee  telephone  number  to 
the  customer's  choice 
copy  or  an  electronic 


hen  : 
s(  nd 


s(  nt . 

cjpi 
oi 


paper 


copy. 
■The  proposed 


b! 


have  required 
information 
the  materials 
and  also  wou 
when  posting 
Web  site,  the 


Id 


line 


prominent 
sheet  on  any 
would  typical 
site.18 

The  propos 
have  allowed 
advantage  of 
prior  to  the 
balance  sheet, 
required  to 
Commission 
disqualifying 
Disqualifying 
included  net 
capital  early 
books  and 
control  or 
inadequacies 

In  the  Prop- 
comment  on 
the  no-action 
dealer  taking 
exemption  to 
disclosure 
mailing  of 
statements 
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Act  Release 


>' Exchange 
2002),  67  FR  7190  I 

'B  Proposed  pari  graph: 
17a-5. 


amendments  would 
that  the  financial 


given  prominence  in 
elivered  to  customers" 

have  required  that, 
its  balance  sheet  to  its 
iroker-dealer  place  a 

directly  to  the  balance 
\^eh  page  that  a  customer 
y  use  to  enter  the  Web 


d  amendments  would  not 
I  broker-dealer  to  take 
t  le  relief  if,  during  the  year 
dcite  of  the  broker-dealer's 
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No.  4692C  (Nov.  26, 
(Dec.  3,  2002). 

s  (c)(5}(ii)  and  (iii)  of  Rule 


time  limits  prescribed  by  Rule  17a-5(c) 
and  whether  a  broker-dealer  taking 
advantage  of  the  exemption  should  be 
required  to  place  its  balance  sheet  on  its 
Web  site  sooner  than  it  is  required  to 
send  the  financial  disclosure  statement 
to  customers. 

We  received  six  comments  in 
response  to  the  proposed  rule 
amendments:  four  comments  from 
individuals,  a  comment  from  an 
industry  representative,  and  a  comment 
from  a  broker-dealer  that  is  taking 
advantage  of  the  exemption. '^  Three 
individuals  were  opposed  to  the 
proposed  amendments.  Two  of  them 
stated  that  investors  need  more 
information.  The  third  stated  that 
having  the  full  balance  sheet  sent  to 
each  customer  was  a  more  "up-front 
trustworthy  approach."  One  of  them 
suggested  that  broker-dealers  distribute 
their  balance  sheets  to  customers 
electronically  in  PDF  format.  The  fourth 
individual  supported  the  amendments 
but  was  concerned  that  some  mutual 
fund  companies  might  try  to  use  the 
amendments  to  raise  fund  expenses. 

The  industry  representative  and 
broker-dealer  taking  advantage  of  the 
exemption  strongly  supported  the 
proposed  amendments.  Both  were  in 
favor  of  codifying  the  no-action  relief  to 
allow  a  broker-dealer  taking  advantage 
of  the  exemption  to  send  its  financial 
disclosure  statement  with  its  next 
mailing  of  quarterly  customer  account 
statements  after  the  expiration  of  the 
time  limits  under  Rule  17a-5(c).  The 
industry  representative  also  proposed 
requiring  a  broker-dealer  taking 
advantage  of  the  exemption  to  place  its 
full  balance  sheet  on  its  Web  site  within 
90  calendar  days  after  the  date  of  the 
balance  sheet.  Under  this  proposal,  the 
broker-dealer  with  a  fiscal  year  end  of 
November  30  in  the  example  above  that 
takes  advantage  of  the  exemption  would 
be  required  to  place  its  audited  balance 
sheet  on  its  Web  site  by  February  28. 

Since  the  financial  disclosure 
statement  typically  consists  of  less  than 
a  half-page  of  printed  material,  we  also 
requested  comment  on  whether  the 
statement  should  be  required  to  be  on  a 
separate  page,  to  help  make  customers 


"Division  staff  has  prepared  a  summary  of  the 
comment  letters  received  on  the  proposed  rule 
amendments  entitled  "Comment  Summary,  Broker- 
Dealer  Exemption  From  Sending  Certain  Financial 
Information  to  Customers"  ("Comment  Summary"). 
Copies  of  the  comment  letters  and  Comment 
Summary  have  been  placed  in  Public  Reference  File 
No.  S7— 48-02  and  are  available  for  inspection  in 
the  Commission's  Public  Reference  Room.  The 
commenters  are  as  follows:  Individuals  Carolyn 
Allen,  James  Marolda,  Keith  McCallion,  Fred 
Winkler;  Broker-Dealer  Merrill  Lynch,  Pierce, 
Fenner  &  Smith;  Industry  Representative  Securities 
Industry  Association  Capital  Committee. 


aware  that  the  financial  information  is 
included  in  the  materials  (which 
generally  include  the  customer's 
quarterly  account  statement)  sent  to 
them  by  their  broker-dealer.  The  only 
comments  we  received  on  that  issue 
were  from  the  industry  representative 
and  the  broker-dealer  taking  advantage 
of  the  exemption,  both  of  whom  were 
opposed  to  requiring  that  broker-dealers 
taking  advantage  of  the  exemption  send 
the  financial  disclosure  statement  on  a 
separate  page  from  other  materials  sent 
to  customers.  The  industry 
representative  stated  that  the 
requirement  that  the  financial 
information  be  "given  prominence  in 
the  materials  delivered  to  customers" 
provides  sufficient  guidance  for  broker- 
dealers.  The  broker-dealer  taking 
advantage  of  the  exemption  stated  that 
requiring  the  financial  information  to  be 
reported  on  a  separate  page  would  add 
to  the  expense  and  paperwork  burden 
on  firms  taking  advantage  of  the 
exemption. 

rV.  Final  Rule  Amendments 

After  considering  the  comment  letters, 
we  are  adopting  rule  amendments 
substantially  as  proposed.  Specifically, 
pursuant  to  amended  Rule  17a-5(c),  a 
broker-dealer  that  elects  to  take 
advantage  of  the  exemption  must  send 
only  a  "financial  disclosure  statement" 
to  its  customers  when  it  otherwise 
would  have  had  to  send  its  customers 
its  full  balance  sheet.  The  financial 
disclosure  statement  consists  of  the 
amount  of  the  broker-dealer's  net  capital 
as  of  the  date  of  the  balance  sheet  the 
broker-dealer  would  have  sent  absent 
the  exemption,  the  amount  of  the 
broker-dealer's  required  net  capital  as  of 
that  date,  and  information  on  how  to 
obtain  the  broker-dealer's  full  balance 
sheet,  at  no  cost  to  customers,  by 
accessing  the  broker-dealer's  Internet 
Web  site  or  by  calling  a  toll-free 
telephone  number  to  promptly  obtain 
the  customer's  choice  of  either  a  paper 
copy  or  an  electronic  copy.  We  are 
adding  a  requirement  that  a  broker- 
dealer  taking  advantage  of  the 
exemption  place  its  full  audited  balance 
sheet  on  its  Web  site  within  90  days 
after  the  date  of  the  audited  balance 
sheet  and  its  full  unaudited  balance 
sheet  on  its  Web  site  within  75  days 
after  the  date  of  the  unaudited  balance 
sheet. 

We  solicited  comment  on  whether  a 
broker-dealer  taking  advantage  of  the 
exemption  should  be  required  to  post  its 
balance  sheet  on  its  Web  site  sooner 
than  it  is  required  to  send  the  financial 
disclosure  statement  to  customers.  In  its 
comments,  the  industry  representative 
proposed  requiring  a  broker-dealer 
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taking  advantage  of  the  exemption  to 
place  its  fuU  balance  sheet  on  its  Web 
site  within  90  calendar  days  after  the 
date  of  the  balance  sheet.  We  have 
concluded  that  it  would  be  feasible  for 
a  broker-dealer  taking  advantage  of  the 
exemption  to  place  its  full  audited 
balance  sheet  on  its  Web  site  within  90 
days  of  the  date  of  the  audited  balance 
sheet  and,  since  unaudited  financial 
statements  can  be  published  more 
quickly  than  audited  financial 
statements,  to  place  its  full  unaudited 
balance  sheet  on  its  Web  site  within  75 
days  of  the  date  of  the  unaudited 
balance  sheet.  These  time  limits  will 
allow  broker-dealers  sufficient  time  to 
prepare  the  statements  and  to  place 
them  on  their  Web  sites  and  will  enable 
customers  with  Internet  access  to  obtain 
the  most  recent  audited  balance  sheet  of 
a  broker-dealer  taking  advantage  of  the 
exemption  more  quickly  than  customers 
would  obtain  such  information  from  the 
broker-dealer  imder  the  existing  rule. 

In  addition,  as  discussed  below,  we 
have  eliminated  certain  of  the 
disqualifying  events  included  in  the 
proposed  amendments.  Finally,  we  have 
codified  the  no-action  relief,  with  the 
addition  of  time  limits,  to  allow  a 
broker-dealer  to  send  its  audited  balance 
sheet  30  days  after  the  105-day  time 
limit  has  expired  and  to  send  its 
unaudited  balance  sheet  70  days  after 
the  65-day  time  limit  has  expired,  if  the 
broker-dealer  sends  the  balance  sheets 
with  its  next  mailing  of  quarterly 
customer  account  statements.  In  order  to 
take  advantage  of  this  provision,  the 
broker-dealer  must  include  a  footnote 
with  the  mailing  containing  the  amount 
of  the  broker-dealer's  net  capital  and  its 
required  net  capital  as  of  a  fiscal  month 
end  that  is  within  the  75-day  period 
immediately  preceding  the  date  the 
statements  are  sent  to  customers.  We 
chose  the  30-  and  70-day  time  limits 
because  they  provide  the  minimum 
amount  of  time  needed,  based  on  an 
analysis  of  broker-dealers'  year-ends,  for 
a  broker-dealer  with  a  November  30 
fiscal  year-end  to  send  its  financial 
information  with  the  next  mailing  of 
quarterly  customer  account  statements. 
"There  are  approximately  15  broker- 
dealers  that  carry  customer  accounts 
that  have  November  30  fiscal  year-ends. 

Individual  customers  of  broker- 
dealers  need  timely  access  to  reliable 
information.  We  believe  that  these 
amendments  will  not  compromise  that 
access.  Interested  customers  of  broker- 
dealers  taking  advantage  of  the 
exemption  can  call  a  toll-free  number  to 
have  a  full  balance  sheet  sent  to  them 
promptly  after  it  is  requested  at  no  cost. 
The  toll-free  number,  along  with  net 
capital  and  other  information,  will  be 


sent  to  customers  when  they  would 
have  received  the  full  balance  sheet  of 
the  broker-dealer  absent  the  exemption. 
Customers  with  Internet  access  can 
obtain  the  most  recent  audited  balance 
sheet  of  broker-dealers  taking  advantage 
of  the  exemption  within  90  days  after 
the  date  of  the  audited  balance  sheet — 
sooner  than  broker-dealers  not  taking 
advantage  of  the  exemption  would  be 
required  to  send  their  audited  balance 
sheets  to  customers.'^ 

The  amendments  add  paragraph  (5)  to 
Rule  17a-5(c).  The  new  paragraph 
provides  an  exemption  from  the  Rule's 
requirement  that  broker-dealers  carrying 
customer  accounts  send  their  full 
balance  sheets  to  their  customers  twice 
a  year.  19  In  order  to  take  advantage  of 
the  exemption,  broker-dealers  must 
meet  six  conditions. 

First,  a  broker-dealer  taking  advantage 
of  the  exemption  must  send  a  financial 
disclosure  statement  to  each  customer 
twice  a  year  at  the  times  that  it 
otherwise  would  have  been  required  by 
Rule  17a-5(c)  to  send  its  full  balance 
sheet  to  each  customer.  The  financial 
disclosure  statement  must  include  the 
amount  of  the  broker-dealer's  net  capital 
as  of  the  date  of  that  full  balance  sheet 
and  the  amount  of  the  broker-dealer's 
required  net  capital  as  of  that  date. 

Second,  the  financial  disclosure 
statement  must  be  "given  prominence" 
in  the  materials  delivered  to  the  broker- 
dealer's  customers  and  must  include 
information  on  how  to  obtain  the  full 
balance  sheet  of  the  broker-dealer  via  a 
toll-free  number  or  on  the  broker- 
dealer's  Web  site.  After  considering  the 
comment  letters,  we  have  determined 
that  requiring  the  financial  disclosure 
statement  to  be  on  a  separate  page 
would  add  unnecessary  additional  costs 
of  complying  with  Rule  17a-5{c)  and 
therefore  we  have  not  included  such  a 
requirement  in  the  cunendments. 

Third,  a  broker-dealer  taking 
advantage  of  the  exemption  must  place 
its  full  audited  balance  sheet  on  its  Web 
site  not  later  than  90  days  after  the  date 
as  of  which  the  audited  balance  sheet  is 
prepared  and  must  place  its  full 
unaudited  balance  sheet  on  its  Web  site 
not  later  than  75  days  after  the  date  as 


'•We  note  that  reporting  companies  must  meet 
certain  criteria  for  accelerated  filing  of  their 
financial  statements.  See,  for  example,  17  CFR 
240.13a-10(j).  These  amendments  do  not  alter  or 
affect  those  requirements. 

>^  In  addition  to  requiring  that  a  broker-dealer 
send  audited  and  unaudited  statements  to 
customers.  Rule  17a-S(c)(l)  requires  that  the 
broker-dealer  file  the  statemeiits  Mrjth  the 
Commission  and  with  each  national  securities 
exchange  and  registered  national  securities 
association  of  which  it  is  a  member.  These 
amendments  do  not  affect  the  requirement  to  make 
those  tilings. 


of  which  the  imaudited  balance  sheet  is 
prepared.  The  broker-dealer  must  place 
separate,  prominent  links  to  the  balance 
sheet  on  its  Web  site  Home  page  and  at 
each  Internet  location  from  which  a 
customer  can  enter  or  log  on  to  the 
broker-dealer's  Web  site. 

Fourth,  a  broker-dealer  taking 
advantage  of  the  exemption  must 
maintain  a  toll-free  telephone  number 
that  customers  can  call  to  request  a  copy 
of  the  full  balance  sheet. 

Fifth,  if  a  customer  requests  a  copy  of 
the  full  balance  sheet,  the  broker-dealer 
must  send  it  promptly  at  no  cost  to  the 
customer. 

Finally,  a  broker-dealer  cannot  take 
advantage  of  the  exemption  if,  during 
the  year  prior  to  the  date  of  the  broker- 
dealer's  balance  sheet,  the  broker-dealer 
was  required  to  provide  notice  to  the 
Commission  imder  Exchange  Act  Rule 
17a-ll(e)  of  the  existence  of  any 
"material  inadequacy"  in  certain  of  its 
internal  controls,  its  accounting  system, 
or  certain  of  its  practices  and 
procedures.  These  practices  and 
procedures  include,  for  example, 
periodic  net  capital  computations  and 
periodic  counts  of  securities.  In  such  a 
situation,  it  is  appropriate  that  a  broker- 
dealer  be  required  to  send  all  mandated 
financial  information  directly  to 
customers  because  material 
inadequacies  in  its  internal  controls  or 
accounting  systems  directly  impact  the 
accuracy  and  reliability  of  the  broker- 
dealer's  past  financial  statements.  In 
that  case,  it  is  important  that  customers 
receive  a  full  description  of  the  broker- 
dealer's  current  financial  statements.  In 
the  proposed  amendments,  certain  net 
capital  deficiencies  and  certain  books 
and  records  failiures  that  the  firm  is* 
required  to  report  to  the  Commission 
imder  Exchange  Act  Rule  1 7a-l  1  were 
included  as  disqualifying  events. 

After  further  consideration,  the  staff 
has  concluded  that  to  include  these 
occurrences  in  the  events  that  would 
disqualify  a  broker-dealer  from  taking 
advantage  of  the  exemption  could  create 
many  triggers  that  would  not  actually  be 
indicia  of  broker-dealers  in  financial 
difficulty.  The  Commission  believes  that 
in  the  vast  majority  of  instances  in 
which  broker-dealers  eligible  for  the 
relief  notify  the  Commission  of  such 
occurrences,  the  firms  are  not  in  danger 
of  insolvency. 

V.  Paperwork  Reduction  Act 

As  set  forth  in  the  Proposing  Release, 
the  amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 


46450         FiMleral  Register /Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations 


FRA' 


;  o 


aiid 


tte 

exis  ing 

l(rs 


comm  ents 


He  wever, 
0  Jieri 
araer  dm  ents. 


Act  of  1995  {•' 
submitted  the 
requirements 
amendments  tc 
Management 
review  in 
The  OMB  has 
PRA  collection 
number 

may  not  condu|:t 
person  is  not  r 
collection  of  i 
displays  a 
number. 

As  stated  in 
estimate  that 
reduce  the 
on  broker-dea 
the  exemption 
solicited 
'  collections  of  i 
no  comments  t 
submission, 
comments  on 
proposed 
considering  the 
are  not  chang: 
information 

As  discussed 
adopting  amen 
that  are  substaiit 
proposed 
however,  that 
adopted  and 
do  not  change 
amendments 
elects  to  take 
exemption,  ins 
balance  sheet 
disclosure 
certain  net 
information  on 
balance  sheet, 
year,  as  long  as 
posts  its  balanc^ 
and  prompdy 
its  customers 
free  number, 
amendments  w 
paperwork 
taking  advantaj 

The  previous 
17a-5(c)  was  5 
million.  The 
an  estimated 
send  each  balaiii 
million  public 
two  balance 
(195,200,000 
seconds/60 
year).  The  cost 
estimated 
response  for 
(195,200,000 
million) 


••).2o  We  have 
(ioilection  of  information 
the  proposed 
the  Office  of 
Budget  ("OMB")  for 
accoidance  with  the  PRA.^* 
p  proved  the  amended 
and  assigned  control 
3235-0199  to  them.  An  agency 
or  sponsor,  and  a 
i  quired  to  respond  to,  a 
n  ormation  unless  it 
curr  intly  valid  control 


bu  den ' 


amer  dments. 
t  lei 
ch  anged 

1  le  i 
al  ow  ; 

a<  v: 


I  he  Proposing  Release,  we 
amendments  will 

paperwork  biu-den 
taking  advantage  of 
The  Proposing  Release 

on  the  proposed 
formation.  We  received 
at  addressed  the  PRA 
we  did  receive 
aspects  of  the 

After  carefully 
comments  received,  we 
our  collection  of 
estimate, 
above,  today  we  are 
ments  to  Rule  17a-5(c) 
ially  similar  to  the 
We  note, 
rule  amendments  as 

from  the  proposal 
PRA  estimate.  The 
a  broker-dealer  that 
antage  of  the 
I  ead  of  sending  its  full 
send  a  financial 
,  consisting  of 
information  and 
how  to  obtain  its  full 

its  customers  twice  a « 
the  broker-dealer  also 
sheet  on  its  Web  site 
s^nds  its  balance  sheet  to 
request  it  via  a  toll- 
estimate  that  the 
II  reduce  the  existing 
on  broker-dealers 
e  of  the  exemption. 
PRA  burden  for  Rule 
2,222  hours  and  S19.52 
burden  was  based  on 
of  10  seconds  to 
ce  sheet  times  97.6 
I  :ustomer  accoimts  times 
sh(  lets  per  year 
responses  *  10  seconds  /60 
mil  utes  =  542,222  hours  per 
jurden  was  based  on  an 
of  10  cents  per 
poktage  and  printing  costs 
responses  *  $.10  =  $19.52 


t3 

state  ment 
capj  tal 


tD 


who 


We 


.  bun  en 


hcur 


a\  erage  i 


avera  »e 


2044  U.S.C.  sectidn  3501  et  seq. 

"  44  U.S.C.  sectiii  3507(d)  and  5  CFR  1320.11. 


Since  the  time  of  the  previous 
calculation  of  the  PRA  burden,  the 
number  of  public  customer  accounts  has 
increased  to  103  million.  Fiuther, 
industry  sources  represented  that  it  now 
costs  approximately  11  cents  to  mail  a 
full  balance  sheet  to  a  customer, 
primarily  due  to  the  additional  postage 
required  to  mail  the  approximately  six 
pages  of  footnotes  required  by  GAAP, 
and  that  few  customers  agreed  to  accept 
the  balance  sheets  electronically.  We  are 
now  using  that  estimate  of  1 1  cents 
instead  of  the  10  cents  per  balance  sheet 
we  had  used  previously. 

Since  the  inception  of  the  pilot 
program  on  December  10,  1999,  to  July 
1,  2002,  29  broker-dealers,  carrying  a 
total  of  approximately  40  million 
customer  accoimts,  have  taken 
advantage  of  the  relief.  Now  that  the 
Commission  has  adopted  the  proposed 
amendments,  some  additional  firms 
may  take  advantage  of  the  exemption. 
Because  these  firms  have  not  yet  taken 
advantage  of  the  relief  and  because  they 
may  be  smaller  firms  than  some  of  the 
firms  that  have  already  taken  advantage 
of  the  relief,  these  firms  may  realize 
fewer  benefits  from  the  exemption  than 
those  firms  already  taking  advantage  of 
the  exemption. 

Broker-dealers  currently  taking 
advantage  of  the  exemption  send  the 
financial  disclosure  statement,  instead 
of  their  full  balance  sheet,  twice  a  year. 
Some  broker-dealers  print  the  financial 
disclosure  statement,  which  is  typically 
about  one  paragraph  in  length,  on  a 
separate  page,  and  some  broker-dealers 
print  it  on  the  account  statement. 

We  estimate  that  the  29  broker-dealers 
currently  taking  advantage  of  the 
exemption  will  spend  222,000  hours  per 
year  sending  the  financial  disclosiue 
statements  to  their  customers.  This 
estimate  is  based  on  an  estimated 
average  of  10  seconds  to  send  each 
statement  times  40  million  customers 
times  2  financial  disclosure  statements 
per  year.  We  have  estimated  in  previous 
PRA  filings  that  it  requires  10  seconds 
to  send  a  full  balance  sheet  to  a 
customer.  Sending  the  financial 
disclosure  statement  instead  of  the  full 
balance  sheet  may  require  less  time. 

We  estimate  that  broker-dealers  taking 
advantage  of  the  exemption  will  save  up 
toll  cents  each  on  postage  and  printing 
to  send  the  financial  disclosure 
statement  instead  of  the  full  balance 
sheet  to  their  customers.  We  estimate 
that  the  29  firms  currently  taking 
advantage  of  the  exemption  have 
reduced  their  postage  and  printing  costs 
by  up  to  $8.8  million  per  year  (40 
million  accounts  *  2  mailings  *  up  to  11 
cents). 


Broker-dealers  that  take  advantage  of 
the  exemption  must  send  balance  sheets 
to  customers  who  request  them  via  a 
toll-free  nimiber.  Based  on  requests 
received  by  broker-dealers  participating 
in  the  pilot  program,  we  estimate  that 
the  firms  that  take  advantage  of  the 
exemption  will  send  approximately  550 
balance  sheets  per  year  to  customers 
who  request  them  via  the  firms'  toll-free 
numbers  (1384  requests  from  December 
31, 1999  to  July  1,  2002/30  months  *  12 
months  =  554).22  Even  if  it  takes  10 
minutes  to  send  each  balance  sheet,  the 
total  annual  burden  would  be  small  (10 
minutes  *  550  balance  sheets/  60  =  92 
hours).  In  addition,  we  estimate  that  it 
will  cost  approximately  74  cents  in 
postage  to  mail  the  balance  sheet  (two 
37-cent  stamps  to  mail  six  pages)  for  a 
total  of  $407  and  that  there  may  be 
small  printing  costs,  which  we  are  not 
able  to  quantify.  We  believe  that  the 
firms  that  will  take  advantage  of  the 
exemption  already  maintain  a  toll-free 
number  for  their  customers  and  already 
have  an  Internet  Web  site. 

We  therefore  estimate  the  total  burden 
for  broker-dealers  who  take  advantage  of 
the  exemption  to  be  222,000  hours  and 
less  than  $10,000. 

We  estimate  the  burden  for  broker- 
dealers  who  do  not  take  advantage  of 
the  exemption  (383  broker-dealers 
carrying  approximately  63  million 
customer  accounts)  to  be  about  350,000 
hours  per  year  and  $13.9  million  per 
year.  The  hour  burden  was  calculated 
by  multiplying  the  estimated  number  of 
balance  sheets  to  be  sent  annually  (63 
million  customers  times  two  balance 
sheets  sent  per  year)  by  the  estimated 
average  amount  of  time  required  to  send 
each  balarice  sheet  (10  seconds).  The 
cost  burden  was  calculated  by 
multiplying  the  number  of  balance 
sheets  sent  per  year  (126  million)  by 
estimated  postage  and  printing  costs  for 
each  balance  sheet  (11  cents). 

We  therefore  estimate  that,  with  the 
amendments,  the  total  annual  hour 
burden  for  Rule  17a-5(c)  wiU  be 
approximately  572,000  hours  (350,000 
hours  for  firms  not  taking  advantage  of 
the  exemption  and  222,000  hours  for 
firms  taking  advantage  of  the 
exemption),  and  the  total  annual  cost 
burden  will  be  approximately  $13.9 
million.  The  hoiu-  burden  will  increase 
by  29,778  hours  from  our  previous 
estimate  (572,000  hours  -542,222 
hours).  All  of  this  increase  is  due  to  an 
increase  in  the  total  riumber  of  public 
customer  accounts  since  the  time  of  the 
last  submission.  The  estimated  cost 


^2  Customers,  when  requesting  that  the  hill 
balance  sheet  be  sent  to  them,  have  not  requested 
that  the  balance  sheet  be  sent  electronically. 
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burden  is  $2.38  million  higher  due  to  an 
increase  in  the  number  of  public 
customer  accounts  and  an  increase  in 
estimated  average  postage  and  printing 
costs  and  is  $8  million  lower  due  to  the 
amendments.  The  cost  burden  is 
therefore  lower  by  $5.62  million  ($8 
million  -$2.38  million  =  $5.62 
million).  ' 

VI.  Costs  and  Benefits  of  the 
Amendments 

The  amendments  are  intended  to 
reduce  the  cost  of  doing  business  to  a 
broker-dealer  while  providing 
customers  of  the  broker-dealer  with  easy 
access  to  the  information  they  need  to 
evaluate  the  financial  soundness  of  the 
broker-dealer.  No  costs  to  customers  are 
expected.  The  amendments  provide 
regulatory  relief  for  those  broker-deeders 
that  take  advantage  of  the  exemption.     , 
The  broker-dealers  who  take  advantage 
of  the  exemption  will  do  so  because 
they  believe  that  the  benefits  of  doing  so 
outweigh  the  costs. 

There  are  currently  approximately 
400  broker-dealers  that  carry  customer 
accounts.  These  firms  carry  a  total  of 
approximately  103  million  accounts. 
Since  the  inception  of  the  pilot  program 
on  December  10,  1999,  to  July  1,  2002, 
29  broker-dealers,  carrying  a  total  of 
approximately  40  million  customer 
accounts,  had  taken  advantage  of  the 
relief.  Now  that  the  Commission  has 
adopted  the  amendments,  some 
additional  firms  may  take  advantage  of 
the  exemption.  Because  these  firms  have 
not  yet  taken  advantage  of  the  relief  and 
because  they  may  be  smaller  firms  than 
some  of  the  firms  that  have  afready 
taken  advantage  of  the  relief,  these  firms 
may  realize  fewer  benefits  from  the 
exemption  than  those  firms  already 
taking  advantage  of  the  exemption. 

The  amendments  reflect  our  view  that 
subject  to  certain  conditions  it  is  not 
necessary  for  a  broker-dealer  to  send  its 
balance  sheet  two  times  a  year  to 
customers  to  keep  them  informed  of  the 
financial  condition  of  the  broker-dealer 
if  customers  receive  the  broker-dealer's 
net  capital  information  twice  a  year  and 
if  the  full  balance  sheet  is  available  on 
the  Web  site  of  the  broker-dealer  or  by 
a  call  to  a  toll  free  number.  In  fact, 
customers  with  Internet  access  will  be 
able  to  obtain  the  full  balance  sheet  of 
broker-dealers  taking  advantage  of  the 
exemption  within  minutes  at  any  time 
and  will  be  able  to  obtain  the  most 
recent  audited  balance  sheet  of  those 
broker-dealers  within  90  days  after  the 
date  of  the  balance  sheet — sooner  than 
broker-dealers  not  taking  advantage  of 
the  exemption  would  be  required  to 
send  their  audited  balance  sheets  to 
customers.  Customers  without  Internet 


access  can  call  at  any  time  to  be 
promptly  sent  a  free  copy  of  the  full 
balance  sheet. 

We  expect  that  the  amendments  will 
provide  benefits  to  broker-dealers  and  fo 
their  customers.  We  expect  that  broker- 
dealers  taking  advantage  of  the 
exemption  will  reduce  their  cost  of 
compliance  with  Rule  17a-5(c).  As 
discussed  above,  we  estimate  that  the  29 
firms  taking  advantage  of  the  exemption 
as  of  July  2002  have  reduced  their 
postage  and  printing  costs  by  up  to  $8.8 
million  per  year.  Larger  broker-dealers 
are  likely  to  realize  greater  benefits  than 
smaller  firms  as  larger  firms  carry  more 
customer  accoimts.  As  election  of  the 
exemption  is  voluntary,  we  would 
expect  a  broker-dealer  to  elect  the 
exemption  only  if  the  firm  would  be 
able  to  conduct  business  at  a  lower  cost 
than  under  current  Commission  rules. 
The  amendments  could  reduce  overall 
costs  to  broker-dealers.  In  general,  to  the 
extent  that  costs  to  broker-dealers  are 
reduced,  such  cost  reductions  may 
ultimately  be  passed  on  to  consumers. 

We  estimate  that  the  amendments  will 
result  in  certain  costs  to  broker-dealers. 
Firms  taking  advantage  of  the 
exemption  must  have  and  maintain  a 
toll-free  telephone  line  and  must  have 
and  maintain  Web  sites  containing  their 
balance  sheets.  We  expect,  however, 
that  firms  taking  advantage  of  the 
exemption  will  already  have  a  toll-free 
number  for  their  customers  and  will 
already  have  a  Web  site,  as  these  tend 
to  be  the  larger  firms.  Firms  taking 
advantage  of  the  exemption  must  also 
send  their  full  balance  sheet  to 
customers  who  request  it  via  the  toll- 
free  telephone  number.  However,  as 
election  of  the  relief  is  voluntary,  any 
new  associated  costs  only  reduce  the  net 
benefii  of  the  election  and  do  not 
impose  a  new  burden. 

Vn.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,^^  the 
Commission  has  certified  that  the 
amendments  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  certification  was  incorporated  into 
the  Proposing  Release.  We  received  no 
comments  concerning  the  impact  on 
small  entities  or  the  Regulatory 
Flexibility  Act  Certification. 


Vm.  Burden  on  Competition,  and 
Promotion  of  Efficiency,  Competition, 
and  Capital  Formation 

Section  3(f)  of  the  Exchange  Act  2" 
requires  us,  when  engaging  in 
rulemaking  that  requires  us  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.  Section  23(a)(2) 
of  the  Exchange  Act  ^^  requires  us  to 
consider  the  anticompetitive  effects  of 
any  rules  that  we  adopt  under  the 
Exchange  Act.  Section  23(a)(2)  prohibits 
us  from  adopting  any  rule  that  would 
impose  a  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Exchange  Act. 

The  Commission  believes  the 
amendments  should  improve  efficiency, 
competition,  and  capital  formation  by 
decreasing  the  costs  of  doing  business 
for  a  broker-dealer  that  carries  customer 
accounts  and  elects  to  take  advantage  of 
the  relief.  Additional  firms  taking 
advantage  of  the  relief,  however,  mav  be 
smaller  firms  that  may  realize  fewer 
benefits  from  taking  advantage  of  the 
exemption  than  larger  firms  currently 
taking  advantage  of  the  relief.  In 
addition,  the  amendments  should  have 
no  anticompetitive  effects.  Any  broker- 
dealer,  providing  it  can  meet  the 
conditions,  may  use  the  exemption. 

IX.  Statutory  Basis 

The  amendments  contained  in  this 
release  are  being  adopted  under  the 
Exchange  Act,  particularly  section  17 
and  section  23(a). 

List  of  Subjects  inl7  CFR  part  240 

Brokers,  Customers,  Dealers, 
Reporting  and  recordkeeping. 

Text  of  Rule 

■  For  the  reasons  set  out  in  the  preamble. 
Title  17,  Chapter  II  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

■  1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d.  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e.  78f,  78g,  78i,  78j, 
78J-1.  78k,  78k-l,  78/,  78m,  78n,  78o,  78p. 
78q,  78s,  78u-5,  78w,  78x,  78//,  78nim,  79q, 
79t,  808-20,  80a-23,  80a-29,  80a-37,  80b-3, 
80b-4,  80b-ll,  7202,  7241,  7262,  and  7263; 
and  18  (J.S.C.  1350,  unless  otherwise  noted. 


"  5  U.S.C.  section  60S(b). 


"  15  U.S.C.  78c(f). 
» 15  U.S.C.  78w(aK2). 
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■  2.  Section 

■  a.  Revising 
activities"  to 
paragraph  (c 
activities"  in 
paragraph  (c)( 

■  b.  Revising 
paragraph  (c)( 

■  c.  Revising 

■  d.  Adding 

■  The  revision^ 
follows: 


.1 7a-5  is  amended  by: 
phrase  "except  if  the 

"except  as  provided  in 
of  this  section  or  if  the 
introduction  text  of 


tie 
r  iad 

the 

): 
tjie  introduction  text  of 

): 
paragraph  (c)(3);  and 
pc  ragrapn  (c)(5). 

and  addition  read  as 


§  240.1 7a-5    Reports  to  be  made  by  certain 
brokers  and  dealers. 


Auc  i 
itlii 


pa: 


(c)*   *   * 
(2)  Audited 
furnished 
furnished  wi 
of  the  audited 
required  by 
section.  The 
furnished  30 
has  expired  if 
them  with  the 
broker's  or 
statements  of 
broker  or  deal^ 
statement  in 
of  the  broker's 
and  its  require  i 
accordance  wi 
fiscal  month 
day  period 
date  the 
customers.  Th< 
include  the  fol 


i  tatements  to  be 
ted  statements  shall  be 
n  105  days  after  the  date 
inancial  statements 
agraph  (d)  of  this 
st|itements  may  be 

after  that  time  limit 
e  broker  or  dealer  sends 
lext  mailing  of  the 
s  quarterly  customer 
account.  In  that  case,  the 
must  include  a 
mailing  of  the  amount 
or  dealer's  net  capital 

net  capital  in 
Ih§240.15c3-l,asofa 
that  is  within  the  75- 
imiiiediately  preceding  the 
are  sent  to 
audited  statements  shall 
owing: 


diys ; 
(he 


dea  er 


tliati 


I  statea  ents 


(3)  Unaudite  d 
furnished.  Unsjudited 
6  months  from 


)(l)i 


d  lys  i 


statements 
paragraphs  (c 
shall  be  furnished 
the  date  of  the 
The  unaudited 
furnished  70 
has  expired  if 
them  with  the 
broker's  or 
statements  of 
broker  or  deale^ 
statement  in 
of  the  broker's 
and  its  requirei  1 
accordance  wi 
fiscal  month 
day  period 
date  the  statenients 
customers.  Th( 
shall  contain 
in  paragraphs 
section. 


statements  to  be 

statements  dated 
the  date  of  the  audited 
req^iired  to  be  furnished  by 
and  (2)  of  this  section 
within  65  days  after 
unaudited  statements, 
statements  may  be 
after  that  time  limit 
t  le  broker  or  dealer  sends 
lext  mailing  of  the 
dea  er's  quarterly  customer 
apcount.  In  that  case,  the 
must  include  a 
mailing  of  the  amount 
ar  dealer's  net  capital 
net  capital  in 
§240.15c3-l,asofa 
that  is  within  the  75- 
imi^ediately  preceding  the 
are  sent  to 
unaudited  statements 

information  specified 
c)(2)(i)and(ii)ofthis 


that 


Ih 
ei  d 


tlie: 


en 


(5)  Exemptii 
financial  inforkiation 
broker  or  deale  r 
to  its  customer  i 


from  sending  certain 
to  customers.  A 
is  not  required  to  send 
the  statements 


prescribed  by  paragraphs  (c)(2)  and 
(c)(3)  of  this  section  if  the  following 
conditions  are  met: 

(i)  The  broker  or  dealer  semi-annually 
sends  its  customers,  at  the  times  it 
otherwise  is  required  to  send  its 
customers  the  statements  prescribed  by 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  a  financial  disclosure  statement 
that  includes: 

(A)  The  amount  of  the  broker's  or 
dealer's  net  capital  and  its  required  net 
capital  in  accordance  with  §  240.15c3- 
1 ,  as  of  the  date  of  the  statements 
prescribed  by  paragraphs  (c)(2)  and 
(c)(3)  of  this  section; 

(B)  To  the  extent  required  imder 
paragraph  (c)(2)(ii)  of  this  section,  a 
description  of  the  effect  on  the  broker's 
or  dealer's  net  capital  and  required  net 
capital  of  the  consolidation  of  the  assets 
and  liabilities  of  subsidiaries  or 
affiliates  consolidated  pursuant  to 
Appendix  C  of  §  240.15c3-l;  and 

(C)  Any  statements  otherwise  required 
by  paragraphs  (c)(2)(iii)  and  (iv)  of  this 
section. 

(ii)  The  financial  disclosure  statement 
is  given  prominence  in  the  materials 
delivered  to  customers  of  the  broker  or 
dealer  and  includes  an  appropriate 
caption  stating  that  customers  may 
obtain  the  statements  prescribed  by 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  at  no  cost,  by: 

(A)  Accessing  the  broker's  or  dealer's 
Web  site  at  the  specified  Internet 
Uniform  Resource  Locator  (URL);  or 

(B)  Calling  the  broker's  or  dealer's 
specified  toll-free  telephone  number. 

(iii)  Not  later  than  90  days  after  the 
date  of  the  audited  statements 
prescribed  by  paragraph  (c)(2)  of  this 
section  and  not  later  than  75  days  after 
the  date  of  the  unaudited  statements 
prescribed  by  paragraph  (c)(3)  of  this 
section,  the  broker  or  dealer  publishes 
the  statements  on  its  Web  site, 
accessible  by  hyperlinks  in  either 
textual  or  button  format,  which  are 
separate,  prominent  links,  are  clearly 
visible,  and  are  placed  in  each  of  the 
following  locations: 

(A)  On  the  broker's  or  dealer's  Web 
site  home  page;  and 

(B)  On  each  page  at  which  a  customer 
can  enter  or  log  on  to  the  broker's  or 
dealer's  Web  site;  and 

(C)  If  the  Web  sites  for  two  or  more 
brokers  or  dealers  can  be  accessed  from 
the  same  Home  page,  on  the  Home  page 
of  the  Web  site  of  each  broker  or  dealer. 

(iv)  The  broker  or  dealer  maintains  a 
toll-fi-ee  telephone  niunber  that 
customers  can  call  to  request  a  copy  of 
the  statements  prescribed  by  paragraphs 
(c)(2)  and  (c)(3)  of  this  section. 

(v)  If  a  customer  requests  a  copy  of  the 
statements  prescribed  by  paragraphs 


(c)(2)  and  (c)(3)  of  this  section,  the 
broker  or  dealer  sends  it  promptly  at  no 
cost  to  the  customer. 

(vi)  Ehu'ing  the  year  prior  to  the  date 
of  the  statements  prescribed  by 
paragraphs  (c)(2)  and  (c)(3)  of  this 
section,  the  broker  or  dealer  was  not 
required  by  paragraph  (e)  of  §  240.17a- 
11  to  give  notice  and  transmit  a  report 
to  the  Commission. 
***** 

By  the  Commissioa 

Dated:  August  1,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-20077  Filed  8-5-03;  8:45  am] 
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Policy  Statement  on  Consultation  With 
Indian  Tribes  in  Commission 
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Issued:  July  23,  2003. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Final  rule;  policy  statement. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
issuing  this  policy  statement  to 
articulate  its  commitment  to  promote  a 
govemment-to-govemment  relationship 
between  itself  and  federally-recognized 
Indian  tribes.  The  policy  statement 
recognizes  the  sovereignty  of  tribal 
nations  and  the  Commission's  trust 
responsibility  to  Indian  tribes.  The 
poUcy  statement  also  establishes  a  tribal 
liaison  position.  Finally,  the  policy 
statement  establishes  certain  actions 
specific  to  the  hydroelectric  program. 
EFFECTIVE  DATE:  The  rule  will  become 
effective  September  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  MoUoy,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  202-502-8771. 
SUPPLEMENTARY  INFORMATION: 
Before  Commissioners:  Pat  Wodd,  III, 

Chairman;  William  L.  Massey,  and 

Nora  Mead  Brownell. 

I.  Introduction 

1.  To  encourage  and  facilitate 
involvement  by  Indian  tribes  in  the 
areas  over  which  the  Commission  has 
jurisdiction,  the  Commission  is  issuing 
this  policy  statement  to  articulate  its 
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commitment  to  promote  a  govemment- 
to-govemment  relationship  between 
itself  and  federally-recognized  Indian 
tribes.  The  policy  statement  recognizes 
the  sovereignty  of  tribal  nations  and  the 
Compiission's  trust  responsibility  to 
Indian  tribes.  The  policy  statement  also 
establishes  a  tribal  liaison  position. 
Finally,  the  policy  statement  establishes 
certain  actions  specific  to  the 
hydroelectric  program.  Part  2  of  the 
Commission's  regulations  will  be 
amended  to  implement  the  policy. 

n.  Background 

2.  This  policy  statement  evolved  out 
of  the  recent  rulemaking  proceeding  to 
develop  an  improved  process  to  prepare 
and  review  license  applications  for  non- 
federal hydropower  projects.^  To  ensure 
that  tribal  issues  were  addressed  in  the 
rulemaking,  the  Commission  held 
special  tribal  forums  in  October  and 
November  2002.  As  a  result  of  several 
requests  at  those  forums,  the  Chairman 
appointed  a  tribal  liaison  for  the 
rulemaking  proceeding.  ^ 

3.  After  the  Notice  of  Proposed 
Regulation  (NOPR)  was  issued  in 
February  2003,  Commission  staff  held 
regional  public  and  tribal  outreach 
meetings  in  March  and  April  2003  to 
discuss  the  NOPR.^  The  Commission 
also  held  drafting  sessions,  including  a 
special  tribal  session  (Tribal  Group),  to 
attempt  to  reach  consensus  on  a  number 
of  issues  raised  in  the  NOPR.  The  final 
rule  is  being  issued  concurrently  with 
this  policy  statement.* 

4.  In  wrritten  comments  and  meetings 
on  the  hydro  rule,^  Indian  tribes 
discussed  the  Commission's  trust 
responsibility  as  it  relates  to  treaty 
rights,  legislation,  and  executive  orders. 
Several  tribes  stated  that  as  sovereign 
entities,  they  have  govemment-to- 
govemment  consultation  rights  that 
differ  ft"om  those  applicable  to  agencies 
and  the  general  public,  because  they 
must  be  determined  by  mutual 
agreement  between  the  Commission  and 
individual  tribes  in  a  case-specific  and 
issue-specific  context.*^  However,  the 
tribes  also  stated  that  the  Commission 


'  Hydroelectric  Licensing  under  the  Federal 
Power  Act,  RM02-16-000.  68  FR  13988  (Mar.  21, 
2003);  IV  FERC  Stats.  &  Regs.  1  32,568  (Feb.  20. 
2003). 

2  Letter  dated  January  10.  2003,  to  Tribal  Leaders 
from  Chairman  Pat  Wood,  III. 

'  These  regional  meetings  were  held  in  Portland, 
Oregon:  Sacramento,  California:  Charlotte,  North 
Carolina:  Manchester.  New  Hampshire:  and 
Milwaukee.  Wisconsin. 

*  Hydroelectric  Licensing  under  the  Federal 
Power  Act,  Docket  No.  RM02-16-000:  Final  Rule. 

5  A  list  of  commenters  and  their  abbreviations  is 
attached  as  Appendix  A. 

«  S-B,  S-P,  CRITFC,  NW  Indians,  Nez  Perce, 
Umatilla,  GUFWC,  NF  Rancheria. 


should  specifically  establish  its  tribal 
consultation  process  in  its  regvdations.^ 

5.  The  Commission,  in  its  NOPR, 
proposed  to  establish  a  tribal  liaison  for 
the  hydroelectric  licensing  program. 
This  proposal  was  supported  by  all  of 
the  commenting  tribes  and  the  Advisory 
Council  on  Historic  Preservation.^  One 
commenter  recommended  that  the 
liaison  should  be  available  not  only  for 
hydro  matters,  but  also  for  other 
Commission  programs.^  There  was  a 
consensus  among  the  commenters  that 
the  liaison  should  not  be  a  clerical 
position,  but  should  be  a  staff  person 
with  substantive  knowledge  of  the 
process  that  will  be  followed.'" 

6.  In  addition,  commenters  suggested 
various  roles  and  responsibilities  for  a 
Tribal  Liaison.  These  include 
facilitating  govemment-to-govemment 
consultation  by  directing  tribes  to  the 
right  person  or  persons  to  deal  with 
substantive  or  policy  issues;  ensiuing 
thai  communications  are  maintained 
between  tribal  representatives  and 
Commission  staff  throughout  the 
proceeding;"  assisting  tribal  knowledge 
of  and  participation  in  the 
Commission's  processes;'^  educating 
Commission  staff  about  tribes  and  the 
trust  responsibility  and  treaty 
obligations,"  assisting  tribes  in  learning 
how  to  access  and  effectively  use  the 
informational  resources  of  the 
Commission's  Web  site;'*  and  informing 
tribes  of  activities  at  a  project  during 
licensing  and  throughout  the  term  of  a 
license  that  may  affect  tribal  resources 
on  or  off  the  reservation. '^ 

7.  GLIFWC  and  Menominee  stated 
that,  because  the  process  for 
government-to-govemment  consultation 
needs  to  be  developed  in  agreement 
with  each  tribe,  the  roles  and 
responsibilities  of  the  tribal  liaison 
cannot  be  fully  determined  at  the  outset, 
but  must  evolve  in  response  to  the 


'  Nez  Perce,  Menominee,  NF  Rancheria,  S-B, 
Maidu,  NW  Indians,  CRITFC,  S-P,  NHA,  and 
Interior  agreed. 

8  S-P,  Nez  Perce,  NW  Indians,  CRITFC,  Umatilla, 
GUFWC,  HRC,  ACHP,  Menominee,  Skokomish. 
Interior,  NF  Rancheria. 

"NW  Indians. 

'OS-P.  Nez  Perce,  NW  Indians.  CRITFC,  Umatilla. 
GLIFWC,  Menominee,  Tribal  Group. 

>'  NW  Indians.  Nez  Peice.  UmaUUa,  GLIFWC, 
Menominee.  They  indicate  that  the  correct  person 
would  depend  on  the  issues  under  consideration: 
e.g.,  a  technical  issue  dealing  with  a  fisheries  study 
would  be  dealt  with  by  a  fishery  biologist,  while  an 
issue  concerning  the  appropriate  elements  of 
govemment-to-government  consultation  with  the 
tribe  might  be  directed  to  senior  Commission  staff. 
We  agree. 

■^SCE. 

"GLIFWC,  Menominee. 

"GLIFWC. 

'*  Interior. 


development  of  tribal-specific 
agreements. 

8.  The  Tribal  Group  essentially 
endorsed  all  of  these  proposed  roles  and 
added  several  others,  including: 
coordinating  with  tribal  liaisons  at  other 
agencies;  becoming  educated  about  the 
rights  of  Indians;  assisting  tribes  in 
making  known  their  issues  and  views 
on  compliance  with  treaties;  ensiuing 
that  tribes  are  informed  of  studies  and 
information  with  cultural-resoiux:e  or 
treaty-rights  implications;  managing 
communications  between  the 
Commission  and  tribes  when  the  ex 
parte  regulations  are  applicable; 
facilitating  communications  between 
applicants  and  tribes;  facilitating 
informal  dispute  resolution  between 
applicants  and  tribes;  helpingrto 
determine  which  tribes  may  be  affected 
by  likely  future  hydropower  relicensing 
applications  or  original  license 
applications;  and  informing  potentially 
affected  tribes  about  potential  future 
relicensing  applications. 

9.  While  most  commenters 
recommended  that  the  tribal  liaison 
should  be  non-decisional  staff, 
Skokomish  and  NW  Indies  proposed 
that  the  tribal  liaison  should  play  an 
active  role  in  the  substantive  resolution 
of  licensing  proceedings.  NW  Indians 
recommended  that  the  tribal  liaison  or 
liaisons  should  be  educated  about 
individual  tribes  and  their  interests  in 
specific  proceedings  and  should  act  as 
their  advocate  within  the  Commission. 

10.  Various  commenters  indicated 
that  there  are  too  many  tribes  and  too 
many  tribe-specific,  case-specific,  and 
interrelated  regional  or  watershed  issues 
for  one  person  to  luiderstand  and  act 
upon.  Some  suggested  appointing 
multiple  liaisons  based  on  regions  of  the 
country,  watersheds  or  river  basins,  or 
sub-regions  within  a  state. '^  Pacific 
Legacy  suggested  that  the  efforts  of  the 
Commission's  liaison  should  be 
complemented  by  a  liaison  fi-om  each 
tribe  for  each  project,  to  be  funded  by 
the  applicant.  The  Tribal  Group  stated 
that  the  tribal  liaison  should  be  a 
r^ional  position,  with  an  overall 
coordinator  position  at  the 
Commission's  headquarters. 

m.  Discussion 

11.  The  Commission  recognizes  the 
unique  relationship  between  the  United 
States  and  Indian  tribes  as  defined  by 
treaties,  statutes,  and  judicial  decisions. 
Indian  tribes  have  various  sovereign 
authorities,  including  the  power  to 
make  and  enforce  laws,  administer 
justice,  and  manage  and  control  their 


'•Pacific  Legacy,  GUFWC,  Menominee.  CRITFC, 
S-P,  California.  Interior. 


46454         Federal  Register/ Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations 


lands  and  resources.  Through  several 
Executive  Orders  and  a  Presidential 
Memorandum,  1^  departments  and 
agencies  of  the  Executive  Branch  have 
been  urged  tolconsult  with  Federally- 
recognized  Indian  tribes  in  a  manner 
that  recognizf  s  the  govemment-to- 
govemment  n  ilationship  between  these 
agencies  and  ribes.  In  essence,  this 
means  that  co  asultation  should  involve 

between  agencies  and 
tribes  and  she  uld  recognize  the  status  of 
the  tribes  as  g  Dvemmental  sovereigns. 
12.  We  are  i  ncluding  in  Part  2  of  the 
regulations,  "General 
Policy  and  Inl  erpretations,"  a  statement 
of  our  policy  i  »n  these  matters.'"  It 
applies  to  all  )f  the  Commission's 
program  areas .  ^  ^  For  the  hydroelectric 
licensing  proj  ram,  the  policy  applies  to 
all  licensing  f  roceedings.  regardless  of 
which  proces;  is  used.  The  policy 
developed  from  our 
review  of  the  vritten  policies  of  other 
Federal  agenc  es  concerning  the  trust 
responsibility  and  govemment-to- 
govemment  c  msultation.^" 


Or|er  13175.  Consultation  and 
Indian  Tribal  Governments 
6.  2000);  Executive  Order  13084, 
^ordination  with  Indian  Tribal 
ed  May  14,  1998):  Presidential 
Ck^emment-to-Govenunent 
ve  American  Tribal 
d  April  29,  1994).  reprinted  at 
Exiutive  Order  12875,  Enhancing 
Intergovemmc  ntal  Partnership  (issued  October 


;Na  i 


1  eo 


ss  ion  i 
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1  oven  Bes 


Pc  licy . 

Con  merce  j 
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"Executive 
Coordination  witl 
(issued  Novembei 
Consultation  and 
Govenmients  (iss 
Memorandum. 
Relations  with 
Governments  (iss 
59FR'22,951: 
the 
26.  1993) 

">18CFR2.1(c 

I'TheCommi 
hydroelectric,  oil 
natural  gas 
licenses  and 
licenses  for  non 
pursuant  to  Part  I 
the  Pubjic  Utility 
and  the  Energy 
the  Interstate 
Commission  regu 
pipeline  compani  is 
transportation 
authority  is  outli 
PURPA,  and  the 
power  responsibi 
wholesale  electric 
transmission  in  i 
utilities,  power 
exchanges  and  in< 
overseeing  the  iss 
securities,  assum 
and  mergers 
director  positions 
and  certain  other 
reviewing  rates  se 
administrations; 
generator  status; 
power  production 
Natural  Gas  Act 
Policy  Act  of  197( 
Lands  Act,  the 
of  1989.  and  the 
Commission 
pipeline  industry, 
regulates  both 
and  the  transport;  t: 
commerce. 

•"•  We  reviewed 
agencies,  includir  g 


)  2003). 

s  program  areas  include 
ipeline,  electric  power,  and 
The  Commission  issues 
compliance  with  those 
fi  deral  hydroelectric  projects 
3f  the  Federal  Power  Act  (FPA), 
Regulatory  Policies  Act  (PURPA), 
Art  of  1992  (EPAct).  Under 
Act  and  the  EPAct,  the 
es  the  rates  and  practices  of  oil 
engaged  in  interstate 
Commission's  electric  power 
by  Part  II  of  the  FPA.  the 
S'Act.  The  Commission's  electric 
ties  include:  approving  rates  for 
sales  of  electricity  and 
r  :erstate  commerce  for  private 
m  irketers,  power  pools,  power 
ependent*system  operators; 
ance  of  certain  stock  and  debt 
ion  of  obligations  and  liabilities, 
reviewing  the  holding  of  officer  and 
between  top  officials  in  utilities 
rms  they  do  business  with; 
by  the  federal  power  marketing 
c  inferring  exempt  wholesale 
certifying  qualifying  small 
and  cogeneration  facilities.  The 
(IfGA)  of  1938,  the  Natural  Gas 
the  Outer  Continental  Shelf 
Naiural  Gas  Wellhead  Decontrol  Act 
E  'Act  are  the  primary  laws  the 
adrafiisters  to  oversee  the  natural  gas 
Under  the  NGA,  the  Commission 
thejconstruction  of  pipeline  facilities 
ion  of  natural  gas  in  interstate 

:he  policies  of  other  independent 
the  Federal  Communications 


13.  The  policy  statement  recognizes 
the  unique  relationship  between  the 
Federal  government  and  Indian  tribes  as 
defined  by  treaties,  statutes,  and  judicial 
decisions.  It  acknowledges  the 
Commission's  trust  responsibilities.  It 
states  that  the  Commission  wall 
endeavor  to  work  with  the  tribes  on  a 
govemment-to-govemment  basis  and 
will  seek  to  address  the  effects  of 
proposed  projects  on  tribal  rights  and 
resources  through  consultation  pursuant 
to  trust  responsibilities,  the  statutes 
governing  the  Commission's  authority ,2' 
and  in  the  Commission's  environmental 
and  decisional  documents.  It  notes  that 
the  Commission  functions  as  a  neutral, 
quasi-judicial  body  and  as  such  is 
bound  by  the  Administrative  Procedure 
Act  and  Commission  rules  regarding  off- 
the-record  communications. 22  it  states 
that  the  Commission  will  assure  tribal 
issues  and  interests  are  considered  in 
making  decisions.  The  policy  statement 
also  establishes  a  tribal  liaison  position. 
For  the  hydroelectric  program,  it  states 
that  the  Commission  will  notify  tribes 
before  or  at  the  time  the  licensee  files  its 
notice  of  intent,  and  will  consider 
comprehensive  plans  prepared  by  tribes 
or  intertribal  organizations. 

14.  The  tribal  liaison  will  seek  to 
educate  Commission  staff  about  tribal 
governments  and  cultures  and  to 
educate  tribes  about  the  Commission's 
various  statutory  functions  and 
programs.  The  tribal  liaison  will  work 
with  the  tribes  during  Commission 
proceedings,  to  ensure  that  the  tribes' 
views  are  appropriately  considered  at 
every  step  of  the  process.  The  tribal 
liaison  will  act  as  a  guide  for  the  tribes 
to  Commission  processes,  and  will 
strive  to  ensure  that  consultation 
requirements  are  met. 

IV.  Environmental  Analysis 

15.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 


-Commission,  FCC  No.  00-207  (June  8,  2000),  16 
FCC  Red  4078;  2000  FCC  LEXIS  3245;  20  Comm. 
Reg.  (P&F)  1316;  the  Federal  Emergency 
Management  Agency,  "Final  Agency  Policy  for 
Government-to-GoVbmment  Relations  with 
American  Indian  and  Alaska  Native  Tribal 
Government  "  (Sept.  25.  1998),  64  FR  2096  (Jan.  12, 
1999);  the  Environmental  Protection  Agency, 
Memorandum  to  all  EPA  Employees  from  Christine 
Todd  whitman,  EPA  Administrator,  dated  July  12, 
2001;  and  the  Nuclear  Regulatory  Commission, 
Memorandum  to  NRC  Commissioners  from  William 
D.  Travers,  Executive  Director  for  Operations,  dated 
February  2,  2001.  These  documents  may  be  found 
on  FERRIS  in  Docket  No.  RM02-16-000. 

^'  These  are  primarily  the  Federal  Power  Act,  the 
Nattiral  Gas  Act,  the  Public  Utilities  Regulatory 
Policies  Act  of  1978,  the  Interstate  Commerce  Act, 
the  Outer  Continental  Shelf  Lands  Act,  National 
Environmental  Policy  Act,  and  Section  106  of  the 
National  Historic  Preservation  Act. 

"  18  CFR  385.2201  (2003). 


for  any  action  that  may  have  significant 
adverse  effect  on  the  hiunan 
enviroiunent.23  The  Commission  has 
categorically  excluded  certain  actions 
from  this  requirement  because  they 
would  have  no  significant  effect  on  the 
human  environment.^*  Included  among 
the  exclusions  are  rules  that  are 
clarifying,  corrective,  or  procedural,  or 
that  do  not  substantively  change  the 
effect  of  the  regulations  being 
amended. 25  This  policy  statement  is 
procedural  in  nature  and  therefore  falls 
under  this  exception.  Consequently,  no 
environmental  analysis  is  necessary. 

V.  Regulatory  Flexibility  Act 

16.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)26  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  a  significant  economic 
impact  on  a  substantial  number  of  smaU 
entities. 2 7  Pursuant  to  section  605(b)  of 
the  RFA,  the  Commission  hereby 
certifies  that  this  policy  statement  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

VI.  Information  Collection  Statement 

17.  The  OMB  requirements  require 
that  OMB  approve  certain  information 
collection  requirements  imposed  by 
agency  rules.^s  However,  this  policy 
statement  contains  no  information 
reporting  requirements,  and  therefore  is 
not  subject  to  OMB  approval. 

VII.  Document  Availability 

18.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  also  provides 
all  interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through  the 
Commission's  Home  Page  {http:// 
WHTv./erc.gov)  and  in  the  Commission's 
Public  Reference  Room  during  regular 
business  hours  (8:30  a.m.  to  5  p.m. 
Eastern  time)  at  888  First  Street,  NE., 
Room  2A,  Washington,  DC  20426. 

19.  From  the  Commission's  Home 
Page  on  the  Internet,  this  information  is 
available  in  the  Federal  Energy 
Regulatory  Records  Information  System 
(FERRIS).'The  ftill  text  of  this  document 


^■>  National  Environmental  Policy  Act,  42  U.S.C. 
4321^370a.  7101-7352. 

"  18  CFR  380.1,  efseq. 

«18CFR38b.4(a)(2)(ii). 

265  U.S.C.  601-612  (2000). 

"Section  601(c)  of  the  RFA  defines  a  "small 
entity"  as  a  small  business,  a  small  not-for-profit 
enterprise,  or  a  small  governmental  jurisdiction.  A 
"small  business"  is  defined  by  reference  to  Section 
3  of  the  Small  Business  Act  as  an  enterprise  which 
is  "independently  owned  and  operated  and  which 
is  not  dominant  in  its  field  of  operation"  15  U.S.C. 
632(a). 

"5  CFR  1320. 
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is  available  on  FERRIS  in  PDF  and 
WordPerfect  format  for  viewing, 
printing,  and/or  downloading.  To  access 
this  document  in  FERRIS,  type  the 
docket  number  of  this  docket,  excluding 
the  last  three  digits,  in  the  docket 
number  field.  User  assistance  is 
available  for  FERRIS  and  the 
Commission's  Web  site  during  regular 
business  hours.  For  assistance,  contact 
FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toU- 
fi'ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Vm.  Efiiective  Date 

20.  These  regulations  are  effective 
September  5,  2003.  The  provisions  of  5 
U.S.C.  801  regarding  Congressional 
review  of  final  rules  does  not  apply  to 
this  final  rule,  because  the  rule  concerns 
agency  preceding  and  practice  and  will 
not  substantially  affect  the  rights  of  non- 
agency  parties. 

List  of  Subjects  in  18  CFR  Part  2 

General  policy  and  interpretation. 
By  the  Commission. 
Magalie  R.  Salas, 

Secretary. 

■  In  consideration  of  the  foregoing,  the 
Commission  amends  part  2,  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
follows: 

PART  2— GENERAL  POLICY  AND 
INTERPRETATIONS 

■  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  601;  15  U.S.C.  717- 
717w,  3301-3432;  16  U.S.C.  792-825y,  2601- 
2645;  42  U.S.C.  4321-4361,  7101-7352. 

Section  2.1c  is  added  to  read  as 
follows: 

§2.1c    Policy  statement  on  consultation 
with  Indian  tribes  in  Commission 
proceedings 

(a)  The  Commission  recognizes  the 
unique  relationship  between  the  United 
States  and  Indian  tribes  as  defined  by 
treaties,  statutes,  and  judicial  decisions. 
Indian  tribes  have  various  sovereign 
authorities,  including  the  power  to 
make  and  enforce  laws,  administer 
justice,  and  manage  and  control  their 
lands  and  resoiunes.  Through  several 
Executive  Orders  and  a  Presidential 
Memorandum,  departments  and 
agencies  of  the  Executive  Branch  have 
been  urged  to  consult  with  federally- 
recognized  Indian  tribes  in  a  manner 
that  recognizes  the  govemment-to- 
govemment  relationship  between  these 
agencies  and  tribes.  In  essence,  this 
means  that  consultation  should  involve 
direct  contact  between  agencies  and 


tribes  and  should  recognize  the  status  of 
the  tribes  as  governmental  sovereigns. 

(b)  The  Commission  acknowledges 
that,  as  an  independent  agency  of  the 
federal  government,  it  has  a  trust 
responsibility  to  Indian  tribes  and  this 
historic  relationship  requires  it  to 
adhere  to  certain  fiduciary  standards  in 
its  dealings  with  Indian  tribes. 

(c)  The  Commission  will  endeavor  to 
work  with  Indian  tribes  on  a 
govemment-to-govemment  basis,  and 
will  seek  to  address  the  effects  of 
proposed  projects  on  tribal  rights  and 
resources  through  consultation  pursuant 
to  the  Commission's  trust  responsibility, 
the  Federal  Power  Act,  the  Natural  Gas 
Act,  the  Public  Utility  Regulatory 
Pohcies  Act,  section  32  of  the  Public 
Utility  Holding  Company  Act,  the 
Interstate  Commerce  Act,  the  Outer 
Continental  Shelf  Lands  Act,  section 
106  of  the  National  Historic 
Preservation  Act,  and  in  the 
Commission's  environmental  and 
decisional  dociunents. 

(d)  As  an  independent  regulatory 
agency,  the  Commission  functions  as  a 
neutral,  quasi-judicial  body,  rendering 
decisions  on  applications  filed  with  it, 
and  resolving  issues  among  parties 
appearing  before  it,  including  Indian 
tribes.  Therefore,  the  provisions  of  the 
Administrative  Procedure  Act  and  the 
Commission's  mles  concerning  off-the- 
record  commimications,  as  well  as  the 
nature  of  the  Commission's  licensing 
and  certificating  processes  and  of  the 
Commission's  review  of  jurisdictional 
rates,  terms  and  conditions,  place  some 
limitations  on  the  natiu'e  and  type  of 
consultation  that  the  Commission  may 
engage  in  with  any  party  in  a  contested 
case.  Nevertheless,  the  Commission  will 
endeavor,  to  the  extent  authorized  by 
law,  to  reduce  procedural  impediments 
to  working  directly  and  effectively  with 
tribal  governments. 

(e)  The  Commission,  in  keeping  with 
its  trust  responsibility,  will  assure  that 
tribal  concerns  and  interests  are 
considered  whenever  the  Commission's 
actions  or  decisions  have  the  potential 
to  adversely  affect  Indian  tribes  or 
Indian  trust  resources. 

(f)  The  Commission  will  seek  to 
engage  tribes  in  high-level  meetings  to 
discuss  general  matters  of  importemce, 
such  as  those  that  uniquely  affect  the 
tribes.  Where  appropriate,  these 
meetings  may  be  cirranged  for  particular 
tribes,  by  region,  or  in  some  proceedings 
involving  hydroelectric  projects,  by 
river  basins. 

(g)  The  Commission  will  strive  to 
develop  working  relationships  with 
tribes  and  will  seek  to  establish 
procedures  to  educate  Commission  staff 
about  tribal  governments  and  cultines 


and  to  educate  tribes  about  the 
Commission's  various  statutory 
functions  and  programs.  To  assist  in  this 
effort,  the  Commission  is  establishing 
the  position  of  tribal  liaison.  The  tribal 
liaison  will  provide  a  point  of  contact 
and  a  resource  for  tribes  for  any 
proceeding  at  the  Commission. 

(h)  Concurrently  with  this  policy 
statement,  the  Commission  is  issuing 
certain  new  regulations  regarding  the 
licensing  of  hydroelectric  projects.  In  ' 
this  connection,  the  Commission  sets 
forth  the  following  additional  policies 
for  the  hydroelectric  licensing  process. 

(i)  The  Commission  believes  that  the 
hydroelectric  licensing  process  will 
benefit  by  more  direct  and  substantial 
consultation  between  the  Commission 
staff  and  Indian  tribes.  Because  of  the 
unique  status  of  Indian  tribes  in  relation 
to  the  Federal  government,  the 
Commission  will  endeavor  to  increase 
direct  communications  with  tribal 
representatives  in  appropriate 
circumstances,  recognizing  that 
different  issues  and  stages  of  a 
proceeding  may  call  for  different 
approaches,  and  there  are  some 
limitations  that  must  be  observed. 

(j)  The  Commission  will  seek  to  notify 
potentially-affected  tribes  about 
upcoming  hydroelectric  licensing 
processes,  to  discuss  the  consultation 
process  and  the  importance  of  tribal 
participation,  to  learn  more  about  each 
tribe's  culture,  and  to  establish  case-by- 
case  consultation  procedures  consistent 
with  our  ex  parte  rules. 

(k)  In  evaluating  a  proposed 
hydroelectric  project,  the  Commission 
will  consider  any  comprehensive  plans 
prepared  by  Indian  tribes  or  inter-tribal 
organizations  for  improving, 
developing,  or  conserving  a  waterway  or 
waterways  affected  by  a  proposed 
project.  "The  Commission  wdll  treat  as  a 
comprehensive  plan,  a  plan  that: 

(1)  Is  a  comprehensive  study  of  one  or 
more  of  the  beneficial  uses  of  a 
waterway  or  waterways; 

(2)  Includes  a  description  of  the 
standards  applied,  the  data  relied  upon, 
and  the  methodology  used  in  preparing 
the  plan;  and 

(3)  Is  filed  with  the  Secretary  of  the 
Commission.  See  generally  18  CFR  2.19. 

Note:  Tiie  following  Appetidix  will  not  be 
published  in  the  Code  of  Federal  Regulation;!. 

Appendix  A 

List  of  Commenters 

Indian  Trities 

Affiliated  Tribes  of  Northwest  Indians — 
Economic  Development  Corporation  (NW 
Indiems) 

Confederated  Tribes  of  the  Umatilla  Indian 
Reservation  (Umatilla) 
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Columbia  Rivef  Inter-Tribal  Fish  Commission 

(CRITFC) 
Shoshone-Paiiite ' 

Duck  Valley  Reservation  I 


!  Tribes  of  Nevada  and  Idaho, 
(S-P) 
Shoshone-Bani  lock  (S-B) 

ian  Fish  and  Wildlife 
(GLIFWC) 
I  Tribe  (Maidu) 
1  of  Wisconsin  (Menominee) 


r  se 


I  Tr  be  ( 


Great  Lakes  Ini 

Commission 
Maidu-Enterp 
Menominee 
Nez  Perce  Trib ! 
North  Fork  Rai  cheria 

California  (N  F 
Skokomish  Ind  ian 


of  Mono  Indians  of 
Rancheria) 
Tribe  (Skokomish) 


Licensees 

National  Hydr(  power 
Southern  Califi  i 


Association  (NHA) 
mia  Edison  Company  (SCE) 


'i  ?s 


un  :il 


Non-governme  i 
Hydropower 

Federal  Agenc, 

Advisory  Co 
(Advisory 
Dept.  of  the 

States/Sfate 

California 
State  Water 
Department 
California  Ofi 
(California) 

Other 

Pacific  Legacy 

[FR  Doc.  03-1 

BILUNG  CODE 


tal  Organizations 
Reform  Coalition  (HRC) 


il  on  Historic  Preservation 
I) 
Interior  (Interior) 


Cc  uncil) 


A^  encies 

Resc  urces  Agency.  California  EPA. 
Resources  Control  Board, 
f  Fish  and  Game,  State  of 
ice  of  the  Attorney  General 
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DEPARTME^  T  OF  ENERGY 

Federal  Enerpy  Regulatory 
Commission 

18  CFR  Part  ^88 

[Docket  Nos.  F1M02-4-001  and  PL02-1-001; 
Order  No.  630-tA] 

Critical  Energy  Infrastructure 
Information   l 


Issued:  July  23, 
AGENCY:  Fedetal 
Commission, 
ACTION:  Final 


2003. 

Energy  Regulatory 
POE. 


rule;  order  on  rehearing. 


SUMMARY:  On  February  21,  2003,  the 
Commission  ;  ssued  a  final  rule 
amending  its  regulations  to  establish  a 
procedure  for  gaining  access  to  critical 
energy  infrast  ructure  information  (CEII) 
that  would  ot  lerwise  not  be  available 
under  the  Fre  ^dom  of  Information  Act 
(FOIA).  The  C  ommission  herein  is 
denying  the  p  etition  for  rehearing  filed 
by  the  Transr  lission  Access  Policy 
Study  Group  TAPS),  amending  the 
final  rule  to  ii  icrease  the  numbers  of 
copies  filed,  end  clarifying  the  filing 
process  for  siJbmitting  CEII,  and  one 
provision  of  uie  regulation  regarding 
requests  for  Cfell. 


EFFECTIVE  DATE;  The  revisions 
implemented  in  this  order  on  rehearing 
of  the  final  rule  will  become  effective 
September  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  C.  Johnson,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Phone  (202) 
502-6457. 

SUPPLEMENTARY  INFORMATION: 
Before  Commissioners:  Pat  Wood,  ID, 

Chairman;  William  L.  Massey,  and 

Nora  Mead  Brownell. 

I.  History 

1.  On  February  21,  2003,  the  Federal 
Energy  Regulatory  Commission 
(Commission]  issued  a  final  rule  in 
Order  No.  630  establishing  procediu^s 
for  the  public  to  use  to  submit  and 
request  access  to  critical  energy 
infrastructure  information  (CEII)  that 
would  otherwise  not  be  available  to 
them  under  the  Freedom  of  Information 
Act,  5  U.S.C.  552  (FOLA).  Order  No.  630 
is  the  most  recent  step  the  Commission 
has  taken  to  protect  information 
regarding  critical  energy  infrastructure 
since  the  September  11,  2001  terrorist 
attacks  on  the  United  States.  On  October 

II,  2001,  the  Commission  took  the 
initial  step  of  issuing  a  policy  statement 
in  Docket  No.  PL02-1-000  removing 
from  easy  public  access  certain 
previously  public  documents.'  On 
January  16,  2002,  the  Commission 
issued  a  notice  of  inquiry  in  Docket  No. 
RM02-4-000  to  determine  what 

■regulatory  changes,  if  any,  should  be 
made  to  restrict  unfettered  general 
public  access  to  CEII.^  Later  that  year, 
the  Conunission  issued  a  notice  of 
proposed  rulemaking  and  statement  of 
revised  policy  in  the  same  docket, 
proposing  procedures  for  submitting 
and  requesting  CEII  and  the  creation  of 
a  new  position  of  CEII  Coordinator.  ^ 
The  Commission  issued  the  final  rule  in 
Order  No.  630  approximately  five 
months  later.-* 

2.  On  March  21,  2003.  the 
Transmission  Access  Policy  Study 
Group  (TAPS)  filed  a  timely  request  for 
rehearing  of  Order  No.  630.  The 
Commission  granted  rehearing  for  the 
limited  purpose  of  further 
reconsideration  on  April  21,  2003. 
TAPS  filed  a  motion  on  May  27,  2003 
seeking  to  supplement  its  prior  request 
for  rehearing,  and  asking  that  the 


1  See  66  FR  52917  (Oct.  18,  2001),  97  FERC  1 
61,030  (Oct.  11,2001). 

2  See  67  FR  3129  (Jan.  23,  2002),  IV  FERC  Stats. 
&  Regs.  1  3.5,542  ()aii.  16,  2002). 

'  See  67  FR  57994  (Sept.  13,  2002),  IV  FERC  Stats. 
&  Regs.  1  32,564  (Sept.  5,  2002). 

«  68  FR  9857  (Mar.  3,  2003).  IE  FERC  Stats.  & 
Regs.  1  31.140  (Feb.  21,  2003). 


Commission  consider  comments  filed 
by  TAPS  and  the  American  Public 
Power  Association  (APPA)  regarding  the 
notice  of  proposed  rulemaking  in 
Docket  No.  RM03-6-000,  Amendments 
to  Conform  Regulations  with  Order  No. 
630,  IV  FERC  Stats.  &  Regs.  U  32,569 
(2003).5 

3.  As  discussed  in  more  detail  below, 
the  Commission  denies  TAPS's  request 
for  rehearing.  Nevertheless,  the 
Conunission  is  revising  Order  No.  630  to 
reflect  its  experience  in  implementing 
the  final  rule.  Specifically,  this  order 
revises  Order  No.  630  to  change  the  CEII 
filing  instructions,  the  CEII  request 
procedures,  and  the  instructions  for 
requesting  rehearing  of  the  CEII 
Coordinator's  decision. 

n.  Discussion 

A.  TAPS's  Request  for  Rehearing 

4.  In  its  request  for  rehearing,  TAPS 
claims  that  the  CEII  rule  creates  "a 
conflict  between  deadlines  placed  on 
intervenors  in  Commission  proceedings 
*   *   *  and  the  time  frames  for  the 
release  of  CEII."  TAPS  Request  at  p.  1. 
TAPS  cites  as  an  example  rate  filings 
imder  section  205  of  the  Federal  Power 
Act.  According  to  TAPS,  the 
Commission's  CEII  request  process 
would  likely  take  at  least  20  business 
days  to  complete,  thus  preventing  an 
intervenor  from  gaining  access  to 
relevant  CEII  until  after  the  21 -calendar 
day  limit  for  filing  interventions  and 
protests  had  passed.  The  Commission 
disagrees.  Initially,  a  potential 
intervenor  would  typically  not  require 
access  to  CEII  in  order  to  file  a  notice 
of  intervention  or  motion  to  intervene. 
As  for  a  protest,  as  discussed  in  Order 
No.  630,  it  is  unlikely  that  there  will  be 
CEII  contained  in  a  section  205  filing, 
which  typically  must  be  acted  on  within 
60  days,  or  any  other  filing  with 
statutory  deadlines,  and  in  the  unusual 
case  where  there  is  such  information,  it 
is  likely  that  there  will  be  enough 
publicly  available  information  to  enable 
an  intervenor  to  respond  to  the  filing.^ 
Moreover,  in  the  unlikely  event  that 
there  is  need  for  an  intervenor  to  obtain 
access  to  CEII,  the  intervenor  may 
request  a  reasonable  extension  of  time  to 
file  a  protest.  Separately,  as  most 
intervenors  in  section  205  rate  cases,  the 
typical  cases  where  statutory  deadlines 
are  relevant,  have  ongoing  relationships  - 


^The  Commission  will  consider  TAPS's 
supplemental  comments,  but  notes  that  the 
comments  were  filed  after  the  statutory  deadline  for 
filing  rehearing  requests,  and  thus  are  not  preserved 
for  consideration  on  appeal.  See.  e.g.,  16  U.S.C. 
825y. 

S68  FR  at  p.  9866;  m  FERC  Stats.  &  Regs.  1 
31,140  at  P  55. 
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with  the  filing  utility,  they  can  always 
contact  the  filing  utility  directly. 

5.  Moreover,  as  noted  in  Order  No. 
630,  the  issue  is  not  new.  Prior  to 
enactment  of  the  CEII  rule,  a  company 
could  make  a  filing  with  a  request  for 
confidential  treatment  imder  18  CFR 
388.112.  To  date  the  Commission  is 
unaware  of  this  right  preventing 
someone  from  filing  a  timely 
intervention  or  protest,  or  participating 
meaningfuUy  in  a  Commission  rate 
proceeding.  There  is  no  reason  to  think 
that  the  issue  is  emy  more  acute  under 
the  CEII  rule. 

6.  TAPS  notes  that  the  Commission 
has  found  portions  of  Form  No.  715  data 
to  be  CEII,  and  TAPS  claims  that 
"geographic  markets  cannot  be  properly 
defined  without  assessing  transmission 
capability  and  constraints."  ^  While 
knowledge  of  transmission  capacity  and 
constraints  may  better  enable 
intervenors  to  participate  effectively  in 
merger  and  market  rate  proceedings. 
Order  No.  630  should  not  prevent 
intervenors  from  getting  such 
information.  Form  No.  715  is  an  annual 
filing  that  may  be  obtained  through  the 
CEII  request  procedures  by  those  with  a 
need  for  the  information.  In  addition, 
nothing  in  Order  No.  630  affects  the 
requirement  in  Part  37  of  the 
Commission's  regulations  regarding 
Open  Access  Same-Time  Information 
Systems  (OASIS).  Under  18  CFR  37.6, 
transmission  providers  are  required  to 
post  transmission  capability, 
transmission  service  products  and 
prices,  ancillary  service  offerings  and 
prices,  specific  transmission  and 
ancillary  services  requests  and 
responses,  transmission  service 
schedules  information,  and  other 
transmission-related  communications. 
Neither  this  rule,  nor  the  changes 
proposed  in  the  NOPR  in  Docket  No. 
RM03-6-000,  affects  the  obligations  of 
transmission  providers  to  continue  to 
provide  this  information.  Accordingly, 
interested  parties  should  have  adequate 
information  on  hand  to  respond  to 
filings  made  pursuant  to  sections  203, 
205  and  206  of  the  Federal  Power  Act, 
16  U.S.C.  824b,  824d,  and  824e. 

7.  Finally,  TAPS's  supplemental  filing 
indicates  a  concern  that  the 
Commission's  CEII  access  procedures 
have  somehow  supplanted  other 
mechanisms  for  obtaining  CEII.  For 
example,  TAPS  notes  that  "[rjegional 
reliability  councils,  RTOs  and  OASIS 
sites  have  procedtires  in  place  today 
that  provide  market  participants  with 
secure  access  to  CEII,"  and  goes  on  to 
state  that  "[t]he  Commission  should  not 


interfere  with  these  existing 
mechanisms — and  indeed  should  build 
upon  them  to  ensure  secure  access  to 
CEn."  *  The  Commission  does  not 
intend  to  interfere  with  these 
mechanisms.  Order  No.  630  deals 
exclusively  with  the  way  in  which 
information  is  submitted  to  and 
disseminated  by  the  Conunission;  it  is 
not  intended  to  limit  the  ability  of 
companies,  reliability  ccimcils,  RTOs 
and  others  to  share  CEU  with  those  with 
a  need  for  it.  In  fact,  the  Commission 
recognizes  that  these  entities  are  often 
in  the  best  position  to  judge  the 
legitimacy  of  such  requesters,  and  the 
Commission  encourages  these  entities  to 
provide  information  to  legitimate 
requesters,  reducing  the  number  of  CEII 
requests  that  the  Commission  itself  must 
process. 

B.  Changes  to  18  CFR  388.112 

1.  Changes  to  Instructions  Regarding 
Non-Internet  Public  Information 

8.  The  Commission  is  making  several 
changes  to  the  instructions  in  18  CFR 
388.112  regarding  submission  of  CEII. 
The  first  change  is  to  add  an  instruction 
in  §  388.112(a)(3)  regarding  the  filing  of 
non-Internet  public  (NIP)  information.^ 
In  Order  No.  630,  the  NIP  instructions 
appeared  only  in  the  preamble  text.  The 
Commission  has  decided  for  the  sake  of 
clarity  to  integrate  NIP  into  the 
instructions  in  §  388.112  of  its 
regulations.  It  is  easier  for  filers  to  be 
able  to  rely  on  instructions  in  the 
regulations  themselves  vdthout  having 
to  look  at  the  preamble  language  in 
order  to  get  complete  instructions  on 
preparing  a  filing.  Accordingly,  in  order 
to  include  NEP  in  18  CFR  388.112,  the 
title  of  the  section  is  changed  from 
"Requests  for  privileged  treatment  of 
documents  submitted  to  the 
Commission"  to  "Requests  for  special 
treatment  of  documents  submitted  to  the 
Commission."  The  instructions  in 
§  388.112(b)  of  the  Commission's 
regulations  are  being  revised  to  specify 
that  NIP  information  should  be 
segregated  from  other  public 
information,  and  to  direct  filers  to  file 
the  same  number  of  NIP  volumes  that 
they  file  of  other  public  volumes.  This 


'  TAPS  March  21,  2003  Rehearing  Request  at  p. 


"TAPS  May  27,  2003  Motion  to  Supplement  at  p. 
3. 

^  NIFinfonnation  includes  location  maps  and 
diagrams  that  don't  rise  to  the  level  of  CEII.  Order 
No.  630  provided  the  following  examples  of  NIP: 
"(1)  uses  7.5  minute  topographic  maps  showing 
the  location  of  pipelines,  dams,  or  other 
aboveground  facilities,  (2)  alignment  sheets 
showing  the  location  of  pipeline  and  aboveground 
facilities,  right  of  way  dimensions,  and  extra  work 
areas;  (3)  drawings  showing  site  or  project 
l>oundaries,  footprints,  building  locations  and 
reservoir  extent;  and  (4)  general  location  maps."  68 
FR  at  p.  9862,  IV  FERC  Stats.  &  Regs,  at  P  30. 


is  because  NIP  is  circulated  to  staff  in 
the  same  manner  that  public 
information  is  circulated.  The  only 
difference  at  the  Commission  between 
NIP  information  and  public  information 
is  that  NIP  information  is  not  available 
to  the  public  through  the  on-line 
Federal  Energy  Regulatory  Records 
hiformation  System  (FERRIS).  NIP 
information  is  available,  however,  in  the 
Commission's  Public  Reference  Room. 

2.  Changes  to  the  Number  of  Copies  for 
Public  Documents  and  CEII 

9.  The  instructions  in  Order  No.  630 
regarding  submission  of  CEII  were 
incorporated  largely  into  the 
Commission's  then-existing  regulation 
at  18  CFR  388.112  regarding  requests  for 
privileged  treatment  of  dociunents.  That 
existing  regulation  specified  that  an 
original  and  fourteen  copies  of  public 
documents  should  be  filed.  This 
requirement  was  based  on  the 
Commission's  generic  filing  regulation 
foimd  at  18  CFR  385.2004,  which  states 
that  "[ajny  person  filing  uinder  this 
chapter  must  provide  an  original  of  the 
filing  and  fourteen  exact  copies,  unless 
otherwise  required  by  statute,  rule  or 
order."  Unfortimately,  however,  unlike 
18  CFR  385.2004,  the  regulation  at  18 
CFR  388.112  did  not  allow  for  situations 
where  fewer  or  more  than  fourteen 
copies  are  required.'"  The  language  in 

§  388.112  of  the  Commission's 
regulations  therefore  is  being  revised  to 
require  for  public  volumes,  an  original 
plus  the  requisite  number  of  copies  for 
that  particular  type  of  filing. 

10.  Order  No.  630  specified  that  one 
version  of  CEII  material  be  filed, 
mirroring  the  existing  requirement  for 
only  one  version  of  privileged 
information.  Generally,  in  order  to 
ensure  tight  control  over  privileged 
information  such  as  trade  secret 
information,  the  Commission  prefers  to 
receive  only  one  version  of  such 
information.  However,  staff  has  found 
that  having  only  one  version  of  CEII 
material  makes  it  difficult  to  process 
filings.  The  Commission  has  therefore 
determined  that  having  two  additional 
copies  of  CEII  material  will  facilitate 
more  efficient  processing  of  filings 
containing  CEn.  Consequently,  the  filing 
provisions  at  §§  388.112(b](2)(A)(ii)  and 
(B)(ii)  of  the  Commission's  regulations 
are  being  revised  to  require  an  original 
and  two  copies  of  material  containing 
CEn.  The  rule  regarding  the  number  of 
privileged  filings  will  remain  the  same, 
requiring  that  one  be  filed. 


'"See,  e.g.,  18  CFR  lS7.6(a)  (requiring  an  original 
and  7  copies  of  applications  for  certificates  of 
public  convenience  and  necessity). 
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to  Other  Filing  Instructions 


11.  The  (Commission  is  also  revising 
the  filing  ii  istnictions  in  18  CFR 
388.112(b)  to  remove  language  directing 
filers  to  sej  regate  CEII  and  privileged 
material  w  lerever  practical  into 
separate  dc  cuments  or  appendices,  and 
instead  din  jcting  filers  to  file  CEII, 
privileged,  and  NIP  in  separate 
"volumes."  Since  Order  No.  630  became 
effective,  tl  le  Commission  has  received 
numerous  I  ilings  that  have  been 
difficult  to  process  because  of  confusion 
regarding  v  hich  portions  are  public, 
which  are  [  JIP,  which  are  CEII,  and 
which  are  |  rivileged.  The  staff  in  the 
Office  of  th  3  Secretary  and  the  staff  in 
the  Office  c  f  the  Executive  Director  who 
process  fili  igs  and  are  responsible  for 
placing  doc  uments  into  FERRIS  are  not 
the  same  st  iff  that  review  the 
documents  for  substantive  content.  The 
processing  staff  does  not  have  the  time 
to  read  eacl  i  filing  page-by-page  to  see 
where  mate  rials  may  be  marked  for 
special  trea  ment  in  the  middle  of  a 
document.  Jy  using  the  term  "volume," 
the  Commii  sion  is  specifying  that 
maiterials  fc  r  which  special  treatment  is 
sought  be  p  lysically  separate  from  other 
portions  of  he  filing,  making  for  easier 
processing,  with  less  of  a  chance  for 
NIP,  CEII,  o  ■  privileged  information  to 
inadvertent  y  be  logged  in  as  standard 
public  infoimation.  The  Commission  is 
also  deletin  ;  parallel  filing  instructions 
that  allowe<  I  filers  to  redact  material 
from  a  filini ;  instead  of  using  the 
separate  vo!  ume  approach.  The 
redaction  a|  iproach  results  in  numerous 
versions  of  Ihe  same  material  being 
filed,  increasing  filer  costs,  staff 
processing  nme,  and  the  possibility  of 
confusion.  For  this  reason,  the 
regulation  will  no  longer  include  a 
redaction  option  in  18  CFR  388.112. 

12.  In  adc  ition,  the  Commission  is 
revising  the  filing  provisions  to  reflect 
that  filings  i  hould  be  marked  and 
packaged  ac  cording  to  instructions 
provided  by  the  Secretary's  Office.  In 
Order  No.  6  JO,  the  Commission 
provided  detailed  instructions  in  18 
CFR  388.1 1: 1(b)  regarding  the  marking, 
packaging,  i  nd  filing  of  CEII.  The 
Commissioi  has  now  determined  to 
provide  gen  jral  instructions  in  the 
regulatory  tcsxt  with  more  detailed 
information  provided  in  instructions 
from  the  Se<:retary's  Office.  This  allows 
the  Commission  more  flexibility  and 
will  permit  he  details  to  be  modified  as 
the  need  ari  ies.  Key  elements,  such  as 
the  number!  of  copies  required,  are  still 
covered  by  1  le  regulation  itself. 


4.  Changes  to  Effect  and  Notification 
Provisions 

13.  The  Commission  is  revising  the 
language  in  paragraphs  (c),  (d),  and  (e) 
of  §  388.112  of  its  regulations  to 
specifically  reference  CEII  requests.  In 
Order  No.  630,  the  language  in  these 
provisions  refers  to  both  traditional 
privileged  information  and  CEII  as 
privileged  information.  To  eliminate  the 
potential  for  confusion,  the  Commission 
believes  it  is  necessary  to  clearly 
distinguish  between  CEII  and  materials 
that  companies  have  traditionally 
submitted  with  requests  for  privileged 
treatment,  such  as  confidential 
information  or  Privacy  Act  information. 
Accordingly,  the  Commission  is 
amending  §  388.112(c)  of  its  regulations 
to  clarify  that  it  applies  to  claims  for 
CEII  status  as  well  as  privileged  claims. 
Similarly,  the  Commission  is  amending 
18  CFR  388.112(d)  to  include  language 
to  clarify  that  it  is  relevant  to  CEII 
requests.  The  Commission  also  is 
amending  §  388.112(e)  of  its  regulations 
to  clarify  that  the  Commission  will 
notify  submitters  prior  to  releasing 
information  for  which  the  submitter  has 
requested  CEII  treatment.  In  addition, 
language  is  added  in  both  388.112(d) 
and  (e)  to  clarify  that  the  five  days 
referred  to  in  each  are  calendar  days. 

C.  Changes  to  18  CFR  388.113  CEII 
Request  Procedures 

14.  After  several  months  of  experience 
processing  CEII  requests,  the 
Commission  is  changing  18  CFR 
388.113  to  make  certain  minor  changes 
to  its  CEII  request  procedures.  The 
Commission  is  amending 
§  388.113(d)(3)(i)  of  its  regulaUons  to 
require  that  CEII  requesters  sign  their 
CEII.  Although  18  CFR  385.2005(a) 
already  requires  that  any  filing  made 
with  the  Commission  be  signed,  the 
Commission  is  revising 
§  388.113(d)(3)(i)  to  specify  that  CEff 
requests  should  be  signed.  As  with 
§  385.2005,  the  purpose  of  the  signature 
is  to  verify  that  the  signer  knows  the 
contents  of  the  filing  and  that  "the 
contents  are  true  as  stated  to  the  best 
knowledge  and  belief  of  the  signer.""  In 
addition,  the  Commission  is  amending 
that  same  section  to  require  requesters 
to  provide  their  birth  name  and  any 
other  names  that  they  may  have  had  or 
been  known  by  in  addition  to  their 
current  name.  This  will  help  the 
Commission  verify  the  identity  of  the 
requester  where  the  birth  name  or  other 
names  do  not  match  the  requester's 
current  name.  Finally,  18  CFR 
388.113(d)(3)(i)  is  being  revised  to  read 


that  requests  "must"  contain  specific 
information  listed  in  the  regvdation.^^^ 
This  will  make  it  more  clear  that  the 
information  is  mandatory. 

15.  In  response  to  requests  from 
Federal  agencies,  the  Commission  is 
also  revising  the  CEII  request 
regulations  at  §  388.1 13(d)(3)(i)  to 
require  less  personal  information  from  a 
Federal  agency  requester  who  requests 
information  in  an  official  capacity. 
Employees  at  Federal  agencies  are 
subject  to  background  checks  as  a 
condition  of  their  Federal  employment. 
Consequently,  Federal  employees 
require  less  screening  prior  to  gaining 
access  to  CEII.  The  Commission, 
therefore,  is  adding  a  sentence  to  18 
CFR  388.1 13(d)(3)(i)  to  clarify  that 
"Federal  agency  employees  making 
requests  on  behalf  of  Federal  agencies 
may  omit  their  social  security  number, 
and  date  and  place  of  birth." 

16.  The  Commission  also  is  adding 
language  at  the  end  of  §  388.112(d)(ii)  of 
its  regulations  to  direct  that  "[C]opies  of 
requests  for  rehearing  of  the  CEII 
Coordinator's  decision  should  be  served 
on  the  CEII  Coordinator  and  the 
Associate  General  Counsel  for  General 
Law."  This  will  facilitate  the 
Commission's  processing  of  rehearing 
requests  by  ensuring  that  relevant  staff 
is  notified  of  the  request  as  soon  as 
possible. 

D.  Clarification  Regarding  LNG 
Environmental  Resource  Reports 

17.  Order  No.  630  listed  information 
that  the  Commission  considers  to  be 
CEII  because  it  provides  more  than 
simply  location  information.  In  error, 
that  listing  included  "environmental 
resource  reports  for  LNG  facilities.  "^^  n 
should  have  read  "environmental 
resource  report  13  for  LNG  facilities," 
which  contains  engineering  and  design 
information  for  liquified  natural  gas 
facilities.  1 4 

E.  Review  of  Effectiveness  of  CEII 
Process 

18.  This  rule,  as  well  as  the  final  rule 
in  RM03-6,  represents  the 
Commission's  best  efforts  to  achieve  a 
delicate  balance  between  the  due 
process  rights  of  interested  persons  to 
participate  fully  in  its  proceedings  and 
its  responsibility  to  protect  public  safety 
by  ensuring  that  access  to  CEII  does  not 
facilitate  acts  of  terrorism.  The 
Commission  believes  that  it  has  struck 
an  appropriate  balance;  however,  it 


"  See  18  CFR  385.2005(2)(ii)(20O3). 


'2  The  original  language  in  Order  No.  630  stated 
that  a  request  "shall"  contain  the  listed  information 
inl8CFR388.113(d)(3)(i). 

•3  68  FR  9857  at  p.  9862,  lU  FERC  Stats.  &  Regs. 
P31. 

'■•Seel8CFR380.12(o). 
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intends  to  monitor  the  experiences 
under  these  two  rules  to  ensure  that  it 
has  done  so.  Therefore,  in  six  months 
the  Commission  will  solicit  public 
comment  to  determine  whether 
submitters  or  requesters  of  CEII  are 
experiencing  any  problems  with  the 
new  processes. 

in.  Information  Collection  Statemenit 

19.  The  Office  of  Management  and 
Budget's  (OMB's)  regulations  require 
that  0MB  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.'^  0MB  approved  the  final 
nile  issued  in  Order  No.  630  on  May  2, 
2003.  Two  changes  have  been  made  to 
the  information  collection  requirements 
in  this  order  on  rehearing.  The  niunber 
of  copies  of  CEII  have  been  changed 
from  one  original  to  an  original  plus  two 
copies  in  order  to  facilitate  staff  review 
of  filings.  This  requirement  does  not 
exceed  OMB's  restriction  against 
requiring  more  than  an  original  plus  two 
copies  and  does  not  change  the  burden 
estimates. IS  In  addition,  the  revised  rule 
requires  requesters  to  identify  any  other 
names  by  which  they  have  been  known, 
and  to  give  the  dates  they  used  such 
names.  This  requirement  is  intended  to 
verify  the  identity  of  the  requester.  OMB 
regulations  provide  an  exemption  where 
a  person  is  required  to  provide  only 
facts  that  are  necessary  for 
identification.'''  Again,  this  change  does 
not  change  the  burden  estimates. 
Although  the  Commission  believes 
these  changes  are  not  substantive  or 
materisd  changes  requiring  OMB 
approval,  a  courtesy  copy  is  being 
submitted  to  OMB. 

IV.  Environmental  Analysis 

20.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.  1"  Included  in  the 
exclusions  are  rules  that  are  clarifying, 
corrective,  or  procediu-al  or  that  do  not 
substantively  change  the  effect  of  the 
regulations  being  amended.  This  rule  is 
clarifying  and  procedural  in  nature  and 
therefore  falls  under  the  exceptions; 
consequently,  no  environmental 
consideration  is  necessary. 


'5  5  CFR  part  1320(2003). 

"See  5  CFR  1320.5(d)(2)(iii). 

"5  CFR  1320.3(1). 

'"Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17. 1987),  FERC  Stats.  &  Regs.  Regulations 
Preambles  1986-1990  130,783  (1987). 


V.  Regulatory  Flexibility  Act 
Certification 

21.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)i^  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  Commission  is  not 
required  to  make  such  analyses  if  a  rule 
would  not  have  such  an  effect.  The 
Commission  certifies  that  this  rule  does 
not  have  such  an  impact  on  small 
entities. 

VI.  Document  Availability 

22.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  Home  Page  {http://wivw~ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.,  Room  2A,  Washington,  DC 
20426. 

23.  From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
the  Elibrary  or  the  Federal  Energy 
Regulatory  Records  Information  System 
(FERRIS).  The  full  text  of  this  document 
is  available  on  FERRIS  in  PDF  and 
WordPerfect  format  for  viewing, 
printing,  and/or  downloading.  To  access 
this  dociunent  in  FERRIS,  type  the 
docket  number  excluding  the  last  three 
digits  of  this  document  in  the  docket 
number  field. 

24.  User  assistance  is  available  for 
FERRIS  and  the  FERC's  Web  site  during 
normal  business  hours  via  e-mail  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659,  or  through  the  Public 
'Reference  Room  at  (202)  502-8371  Press 
0. 

Vn.  Effective  Date 

25.  The  revisions  implemented  in  this 
order  on  rehearing  of  the  rule  are 
effective  September  5,  2003.  ^ 

26.  The  provisions  of  5  U.S.C.  801 
regarding  Congressional  review  of  final 
rules  do  not  apply  to  this  final  rule, 
because  the  rule  concerns  agency 
procedure  and  practice  and  will  not 
substantially  affect  the  rights  of  non- 
agency  parties. 

List  of  Subjects  in  18  CFR  Part  388 

Confidential  business  information. 
Freedom  of  information. 


'«5  U.S.C.  601-612. 


By  the  Commission. 
Magalie  R.  Salas, 

Secretary. 

m  ]n  consideration  of  the  foregoing,  the 
Commission  amends  part  388,  Chapter  I, 
Title  18,  Code  of  Federal  Regulations,  as 
follows: 

PART  388— INFORMATION  AND 
REQUESTS 

■  1.  The  authority  citation  for  part  388 
continues  to  read  as  follows: 

Authority':  5  U.S.C.  301-365,  551,  552  (as 
amended),  553-557;  42  U.S.C.  7101-7352. 

■  2.  In  §  388.112,  the  heading  is  revised, 
paragraph  (a)(3)  is  added,  and 
paragraphs  (b)  through  (e)  are  revised,  to 
read  as  follows: 

§  388.1 1 2    Requests  for  special  treatment 
of  documents  submitted  to  the 
Commission. 

(a)  Scope.  *   *   * 

(3)  Any  person  submitting  documents 
containing  maps  or  diagrams  that  reveal 
the  location  of  critical  energy 
infrastructure  as  defined  in  §  388.113 
but  do  not  rise  to  the  level  of  CEII 
should  follow  the  procedures  for  filing 
non-Internet  public  (NIP)  information. 

(b)  Procedures.  A  person  claiming  that 
information  warrants  special  treatment 
as  NIP,  CEII,  or  privileged  must  file: 

(1)  A  written  statement  requesting 
NIP,  CEII  or  privileged  treatment  for 
some  or  all  of  the  information  in  a 
document,  and  the  justification  for 
special  treatment  of  the  information: 
and 

(2)  The  following,  as  applicable: 
(i)  An  original  plus  the  requisite 

number  of  copies  of  both  the  public  and 
NIP  volumes,  if  any,  filed  and  marked 
in  accordance  with  instructions  issued 
by  the  Secretary; 

(ii)  An  original  plus  two  copies  of  the 
CEII  volume,  if  any,  filed  and  marked  in 
accordance  with  instructions  issued  by 
the  Secretary;  and 

(iii)  An  original  only  of  the  privileged 
volume,  if  any,  filed  and  marked  in 
accordance  with  instructions  issued  by 
the  Secretary. 

(c)  Effect  of  privilege  or  CEII  claim.  (1) 
For  docimients  filed  with  the 
Commission: 

(i)  The  Secretary  of  the  Commission 
will  place  documents  for  which 
privileged  or  CEII  treatment  is  sought  in 
accordance  with  paragraph  (b)  of  this 
section  in  a  nonpublic  file  while  the 
request  for  privileged  or  CEII  treatment 
is  pending.  By  placing  the  documents  in 
a  nonpublic  file,  the  Commission  is  not 
making  a  determination  on  any  claim  of 
privilege  or  CEII  status.  The 
Commission  retains  the  right  to  make 
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gned,  written  request  with 
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contain  the  following: 

rtame  (including  any  other 
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address,  and  telephone  number;  the 
name,  address,  and  telephone  number  of 
the  person  or  entity  on  whose  behalf  the 
information  is  requested;  a  detailed 
statement  explaining  the  particular  need 
for  and  intended  use  of  the  information; 
and  a  statement  as  to  the  requester's 
willingness  to  adhere  to  limitations  on 
the  use  and  disclosure  of  the 
information  requested.  Requesters  are 
also  requested  to  include  their  social 
security  number  for  identification 
purposes.  Federal  agency  employees 
making  requests  on  behalf  of  Federal 
agencies  may  omit  their  social  security 
number,  and  date  and  place  of  birth. 

(ii)  Once  the  request  is  received,  the 
CEIl  Coordinator  will  determine  if  the 
information  is  CEIl,  and,  if  it  is,  whether 
to  release  the  CEIl  to  the  requester.  The 
CEIl  Coordinator  will  balance  the 
requester's  need  for  the  information 
against  the  sensitivity  of  the 
information.  If  the  requester  is 
determined  to  be  eligible  to  receive  the 
information  requested,  the  CEIl 
Coordinator  will  determine  what 
conditions,  if  any,  to  place  on  release  of 
the  information.  Where  appropriate,  the 
CEIl  Coordinator  will  forward  a  non- 
disclosure agreement  (NDA)  to  the 
requester  for  execution.  Once  the 
requester  signs  any  required  NDA,  the 
CEIl  Coordinator  will  provide  the 
requested  critical  energy  infrastructure 
information  to  the  requester.  The  CEIl 
Coordinator's  decisions  regarding 
release  of  CEn  are  subject  to  rehearing 
as  provided  in  §385.713  of  this  chapter. 
Copies  of  requests  for  rehearing  of  the 
CEIl  Coordinator's  decision  must  be 
served  on  the  CEIl  Coordinator  and  the 
Associate  General  Counsel  for  General 
Law. 


[FR  Doc.  03-19607  Filed  8-5-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  926 
[MT-023-FOR1 

Montana  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Final  rule;  approval  of 
amendment. 

SUMMARY:  We  are  approving,  with 
certain  exceptions  and  additional 
requirements,  a  proposed  amendment  to 
the  Montana  regulatory  program  (the 


"Montana  program")  vmder  the  Surface 
Mining  Control  and  Reclamation  Act  of 
1977  (SMCRA  or  the  Act).  Montana 
proposed  revisions  to  and  additions  of 
rules  and  statutes  about:  definitions; 
ownership  and  control;  baseline 
information;  maps;  prime  farmland; 
reclamation  plan:  ponds  and 
embankments;  transportation  facilities 
plan;  coal  processing  plants  and  support 
facilities;  permit  applications, 
conditions,  revisions,  and  renewal; 
backfilling  and  grading;  small 
depressions;  burial  and  treatment  of 
exposed  mineral  seams;  storage  and 
disposal  of  garbage;  disposal  of  off-site 
generated  waste  and  fly  ash;  contouring; 
buffer  zones;  thick  overburden  and 
disposal  of  excess  spoil;  permanent 
cessation  of  operations;  roads  and 
railroad  loops;  soil  removal;  blasting 
schedule;  sealing  of  drilled  holes;  water 
quality  performance  standards; 
reclamation  of  drainages;  sedimentation 
ponds  and  other  treatment  facilities; 
discharge  and  outflow  structures; 
permanent  and  temporary 
impoundments;  groundwater  and 
siuface  water  monitoring;  wells  and 
underground  operations;  redistribution 
and  stockpiling  of  soil;  establishment  of 
vegetation;  soil  amendments  and  other 
management  techniques;  other 
revegetation  comparison  standards; 
vegetation  production,  cover,  diversity, 
density,  and  utility  requirements; 
measvuement  standards  for  trees,  -^ 

shrubs,  and  half-shrubs;  postmining 
land  use;  alternate  reclamation;  general 
{Jerformance  standards;  subsidence 
controls;  disposal  of  underground 
development  waste;  disposal  of  coal 
processing  waste;  information  and 
monthly  reports;  renewal  and  transfer  of 
prospecting  permits;  prospecting  drill 
holes;  prospecting  roads  and  other 
transportation  facilities;  removal  of 
prospecting  equipment;  prospecting  test 
pits;  prospecting  bond  release 
procedures;  notice  of  intent  to  prospect; 
bonding;  reassertion  of  jurisdiction; 
areas  where  coal  mining  is  prohibited; 
designation  of  lands  unsuitable;  small 
operator  assistance  program; 
certification  of  blasters;  and  blaster 
training  courses.  Montana  also  proposed 
to  recodify  its  program  rules  in  the 
Administrative  Rules  of  Montana  (ARM) 
from  Title  26  Chapter  4  to  Title  17 
Chapter  24.  Montana  revised  its 
program  to  be  consistent  with  the 
corresponding  Federal  regulations  and 
SMCRA,  and  provide  additional 
safeguards  and  clarify  ambiguities. 
EFFECTIVE  DATE:  August  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Padgett,  Telephone:  307.261.6550, 
Internet  address;  gpadgett@osmre.gov. 


SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Montana  Program 

II.  Submission  of  the  Proposed  Amendment 
HI.  Office  of  Surface  Mining  Reclamation  and 

Enforcement's  (OSM)  Findings 
rV.  Summary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Montana  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
stuface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *   *   *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secreteiry 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Montana 
program  on  April  1, 1980.  You  can  find 
background  information  on  the  Montana 
program,  including  the  Secretary's 
findings,  the  disposition  of  comments, 
and  conditions  of  approval  in  the  April 
1, 1980,  Federal  Register  (45  FR  21560). 
You  can  also  find  later  actions 
concerning  Montana's  program  and 
program  amendments  at  30  CFR  926.15, 
926.16,  and  926.30. 

n.  Submission  of  the  Proposed 
Amendment 

By  letter  dated  May  7,  2002,  Montana 
sent  us  an  amendment  (SATS  No.  MT- 
023-FOR,  Administrative  Record  No. 
MT-20-01)  to  its  program  under 
SMCRA  (30  U.S.C.  1201  etseq.). 
Montana  sent  the  amendment:  (1)  In 
response  to  letters  dated  March  29, 
1990;  Jime  5,  1996;  January  13,  1997;  ^ 
and  June  26,  1997  (Administrative 
Record  Nos.  MT-60-07,  MT-60-09, 
MT-60-10,  and  MT-60-11)  tiiat  we  sent 
to  Montana  in  accordance  with  30  CFR 
732.17(c),  (2)  in  response  to  the  required 
program  amendments  at  30  CFR 
926.16(e)(9),  and  (3)  to  include  the 
changes  made  at  its  own  initiative. 

We  announced  receipt  of  the 
proposed  amendment  in  the  July  15, 
2002,  Federal  Register  (67  FR  46434).  hi 
the  same  document,  we  opened  the 
public  comment  period  and  provided  an 
opportimity  for  a  public  hearing  or 
meeting  on  the  amendment's  adequacy 
(Administrative  Record  No.  MT-20-06). 
We  did  not  hold  a  public  hearing  or 
meeting  because  one  was  not  requested. 
The  public  comment  period  ended  on 
August  14,  2002.  We  received  conunents 
from  one  private  citizen. 


m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  with 
exceptions  and  additional  requirements 
as  described  below. 

A.  Minor  Revisions  to  Montana's  Rules 
and  Statutes 

Montana  proposed  minor  wording, 
editorial,  punctuation,  grammatical,  and 
recodification  changes  to  the  following 
previously-approved  rules  and  statutes. 

We  note  that  as  a  result  of  the 
reorganization  of  the  natural  resources 
fimction  of  the  Montana  State 
Government  in  1995,  which  transferred 
the  authority  to  regulate  coal  mining 
under  SMCRA  from  the  Department  of 
State  Lands  to  the  Department  of 
Environmental  Quality  (Department),  all 
of  the  Montana  program  rules  were 
recodified  from  Title  26  Chapter  4  to 
Tide  17  Chapter  24  of  the 
Administrative  Rules  of  Montana. 

ARM  17.24. 301{34H141)  Definitions 

(recodified). 
ARM  17.24.301(46)    Definition  of  "habit  or 

characteristic  pattern"  [relocated  from 

ARM  17.24.634). 
ARM  1 7.24.301(79)    Definition  of  "owned  or 

controlled." 
ARM  17.24.301(111)    Definition  of  "soil 

survey." 
ARM  17.24.302(6)    Permit  application 

format. 
ARM  17.24.303(15)(a)(ii)    Permit 

applicaUons;  legal,  financial,  compliance, 

and  related  information. 
ARM  17.24.306    Permit  applications;  prime 

farmland  investigation. 
ARM  17.24.313(6)    Permit  applications; 

reclamation  plan. 
ARM  17.24.324    Permit  applications;  prime 

farmland  special  application  requirements. 
ARM  17.24.327(2)    Permit  applications;  coal 

processing  plants,  special  application 

requirements. 
ARM  17.24.401     Processing  of  permit 

applications;  filing  of  application. 
ARM  17.24.403    Processing  of  permit 

applications;  informal  conference. 
ARM  17.24.405(8)    Processing  of  permit 

applications;  findings  and  notice  of 
''  decision. 
ARM  17.24.413    Processing  of  permit 

applications;  conditions  of  permit. 
ARM  17.24.415    Processing  of  permit 

applications;  permit  revisions. 
ARM  17.24.507     Storage  and  final  disposal 

of  garbage  and  gther  debris. 
ARM  17.24.510(2)     Disposal  of  offsite- 

generated  waste  and  fly  ash. 
ARM  17.24.518  Buffer  zones. 
ARM  17.24.520(3)     (recodification)  Thick 

overburden  emd  excess  spoil. 
ARM  17.24.601(3),  (4),  (5),  (7),  (8)    General 

requirements  for  roads. 
ARM  17.24.605     recodification,  (3)(d)(iii),  (f) 

[delete  "or  road"],  hydrologic  impact  of 
toads. 


ARM  17.24.606    Surfacing  of  roads  (moved 

to  ARM  17.24.601(7)1. 
ARM  17.24.607(2)  (inU-o),  (2)(c),  Maintenance 

of  roads. 
ARM  17.24.625    Seismograph 

measurements. 
ARM  1 7.24.632    Permanent  sealing  of 

drilled  holes. 
ARM  17.24.634    (1)  (intro),  replacement  of 

"stream"  and  "drainage"  by  "channel" 

throughout;  reclamation  of  drainages. 
ARM  17.24.639(6),  (9).  (15)(a).  (b)    Sediment 

Ponds. 
ARM  17.24.640    Discharge  structures. 
ARM  17.24.642(l)(f),  (2),  (3)    Permanent  and 

temporary  impoundments. 
ARM  17.24.645(5)    Groundwater 

monitoring. 
ARM  17.24.647     Transfer  of  wells. 
ARM  17.24.652    Wells  and  underground 

openings;  safety. 
ARM  17.24.702(1),  (2)    Redistribution  and 

stockpiling  of  soil. 
ARMl7.24.711(6)(b)    Establishment  of 

vegetation. 
ARM  17.24.716(1),  (5)(a]     Method  of 

revegetation. 
ARM  17.24.718    Soil  amendments. 
ARM  17.24.724    Use  of  revegetation 

comparison  standards. 
ARM  17.24.733     (recodification  of  (3)-(5)) 

Measurement  standards  for  woody  plants. 
ARM  17.24.762     Postmining  land  use. 
ARM  17.24.815(2)(c)-(e),  (h)    Prime 

farmlands;  revegetation. 
ARM1>.24.821     Alternate  reclamation; 

submission  of  plan. 
ARM  17.24.823    Alternate  reclamation; 
■    approval  of  plan  and  review  of  operation. 
ARM  17.24.825    Alteiiate  reclamation; 

alternate  revegetation. 
ARM  17.24.903    Underground  mining, 

general  performance  standards. 
ARM  17.24.924    (Recodification  (15)-{20)) 

Underground  mining,  disposal  of 

underground  development  waste. 
ARM  17.24.925    Underground  mining. 

disposal  of  underground  development 

waste;  durable  rock  fills. 
ARM  17.24.927     Underground  mining, 

disposal  of  underground  development 

waste;  vallev  fill. 
ARM  17.24.1001(1),  (2){b)-(k),  (2){m)-(4) 

Prospecting,  permit  requirements. 
ARM  17.24.1005     Prospecting,  drill  holes. 
ARM  17.24.1006     Prospecting,  roads  and 

other  transportation  facilities,  ARM 

17.24.1010    Prospecting,  removal  of 

equipment. 
ARM  17.24.1014(l)-{3)    Prospecting,  test 

pits;  application  requirements,  etc. 
ARM  17.24.1017     Prospecting,  bond  release 

procedures  for  drilling  operations. 
ARM  17.24.1018(5)-{9)    Prospecting,  notice 

of  intent  to  prospect. 
ARM  17.24.1108     Bonding,  certificate  of 

deposit. 
ARM  17.24.1116,  1116A    Bonding,  criteria 

for  bond  release,  reassertion  of  jurisdiction. 
ARM  17.24.1132     Areas  upon  which  coal 

mining  is  prohibited;  definitions  and 

standard  for  measurement  of  distances. 
ARM  17.24.1143     Designation  of  lands 

unsuitable;  prospecting  on  designated 

lands. 
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Because  these  changes  are  minor,  we 
find  that  tt  ey  will  not  make  Montana's 
rules  or  sts  tutes  less  effective  than  the 
corresponc  ing  Federal  regulations  or 
less  stringe  nt  than  SMCRA.  We  approve 
the  proposed  revisions. 


B.  Revision  s 
Have  the  S  jme 


01(34)     (30  CFR  701.5). 
of  "domestic  water  supply." 
01(39)     (30  CFR  701.5),  . 
of  "excess  spoil." 
01(64)     (30  CFR  701.5), 
material  damage." 
*)1(71)     (30  CFR  701.5). 
of  "non-commercial  building.' 

(73)     (30  CFR  701.5), 
af  "occupied  residential 


embankme  [its 


z]{:  )) 


i][i  )( 

:)(!)( 


ARM  17.24 

(e)). 

requireme 
ARM  17.24 

Burial  and 
ARM  17.24 

817.49(c 

containmeiit 
ARM  17.24 

817.49(a 

817.46(c 

CFR  816/8 

foundation 

stability. 
ARM  17.24 

817.49(a 

standards 
ARM  17.24. 

817.49(a 

freeboard 
ARM  17.24 

817.49(a 

inspection 
ARM  17.24 

817.49(a)(lt)) 

impound 
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to  Montana 's  Rules  That 
Meaning  as  the 
Corresponc  ing  Provisions  of  the  Federal 
Regulation  ; 

Montana  proposed  revisions  to  the 
following  r  ales  containing  language  that 
is  the  same  as  or  similar  to  the 
correspond  ing  sections  of  the  Federal 
regulations 

ARM  17.24. 

Definition 
ARM  17.24 

Definition 
ARM  17.24. 

Definition  |of 
ARM  17.24. 

Definition 
ARM  17.24. 

Definition 

dwelling 
ARM  17.24. 

Definition 
ARM  17.24. 

Definition 

domestic 
ARM  17.24 

Definition 
ARM  17.24. 

784.14(c 

environm* 
ARM  17.24. 

(f)/784.16(i 


•01(76)     (30  CFR  701.5), 
Df  "other  treatment  facilities." 

(103)     (30  CFR  701.5), 
af  "replace  adversely  affected 
V  ater  supply." 

(110)     (30  CFR  701.5), 
jf  "soil  horizon." 
3  04(5)     (30  CFR  780.21(c)(1)/ 
I)),  Baseline  information; 
ital  resources. 

5(l)(b)     (30  CFR  780.25(a)(2), 
i)(2),  [{]),  Plan  for  ponds  and 


.31 


3  24(2),  (3)     (30  CFR  785.17(d), 
Prime Ifarmlands,  application 
ts. 
5b5(2)     (30CFR816/817.102(f)), 

treatment  of  waste  materials. 
6^9(7)(b),  (c)     (30  CFR  816/ 
Sediment  ponds, 
requirements. 
609(8)     (30  CFR  816/ 

)):  17.24.639(14)  (30  CFR  816/ 
ii)(H)):  and  17.24.639(16)  (30 
7.49(a)(4))    Sediment  ponds, 
stability  and  embankment 


6^9(17)     (30  CFR  816/ 
,  Sediment  ponds,  design 


6^9(21)     (30  CFR  816/ 

(a)(9)(ii)(A)),  Sediment  ponds. 
spillway  capacity. 
6b9(23)     (30  CFR  816/ 
)(1^)),  Sediment  ponds. 


and ; 


6f  2(6)     (30  CFR  816/ 

Permanent  and  temporary 
m^nts,  inspections. 


ARM  17.24.725(1)     (30  CFR  816/ 

817.116(c)(3)(i)),  Period  of  responsibility. 
ARM  17.24.726(2)     (30  CFR  816/817.111), 

Vegetation  production,  etc. 
ARM  17.24.728     (30  CFR  816/817.111), 

Composition  of  vegetation. 
ARM  17.24.815(2)(f)(i)     (30  CFR 

823.15(b)(3)),  Prime  Farmlands, 

revegetation. 
ARM  17.24.823(2)     (30  CFR  785.17(d)), 

Alternate  reclamation;  approval  of  plan. 
ARM  17.24.826     [replaces  17.24.1103)     (30 

CFR  816.111(d),  816.116(c)(3)),  Alternate 

reclamation;  period  of  responsibility. 
ARM  17.24.1002     (30  CFR  772.10  &  772.12), 

Prospecting,  information  &  monthly 

reports. 
ARM  17.24.1003     (30  CFR  774.15  &  774.17), 

Prospecting,  renewal  &  transfer  of  permits. 
ARM  17.24.1014(4)     (30  CFR  772.12  & 

772.14).  Prospecting  test  pits,  application 

requirements,  etc. 
ARM  17.24.1104     (30  CFR  817.121(c)(5)), 

Bonding;  adjustment  of  amount. 
ARM  17.24.1111     (30  CFR  800.40(a)(3)), 

Bonding;  bond  release  application. 
ARM  17.24.1221     (30  CFR  795.3).  Small 

operator  assistance  program  (SOAP), 

program  services. 
ARM  17.24.1222     (30  CFR  795.6),  SOAP, 

eligibility. 
ARM  17.24.1223     (30  CFR  795.7),  SOAP, 

filing  for  assistance. 
ARM  17.24.1224     (30  CFR  795.8).  SOAP, 

application  approval. 
ARM  17.24.1225     (30  CFR  795.9),  SOAP, 

data  requirements. 
ARM  17.24.1226     (30  CFR  795.10),  SOAP, 

qualification  of  laboratories  &  consultants. 
ARM  17.24.1228     (30  CFR  795.12),  SOAP, 

applicant  liability. 
ARM  17.24.1261     (30  CFR  850.15), 
•  Certification  of  blasters. 
ARM  17.24.1262  '  (30  CFR  850.13).  Blaster 

training  courses. 
MCA  82-4-254(3)     (SMCRA  518(b)), 

Violation  penalty  and  hearing. 

Because  these  proposed  rules  contain 
language  that  is  the  same  as  or  similar 
to  the  corresponding  Federal 
regulations,  we  find  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regulations.  We  approve  the  proposed 
revisions. 

C.  Revisions  to  Montana 's  Rules  and 
Statutes  That  Are  Not  the  Same  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations  and  Statutes 

C.l.  ARM  17.24.301(13)     Definition  of 
"Approximate  original  contour" 
(SMCRA  Sec.  701(2)  &  30  CFR  701.5) 

Montana  proposed  to  revise  its 
definition  of  "approximate  original 
contour"  to:  (1)  Eliminate  the  phrase 
which  includes  terracing  or  access  roads 
in  the  reclaimed  area;  (2)  change 
"refuse"  to  "waste;"  (3)  add  the 
requirement  that  depressions,  except  as 
provided  at  ARM  17.25.503(1),  are 
eliminated;  and  (4)  eliminate  the 
statement  which  reads  "Permement 
water  impoundments  may  be  permitted 


where  the  department  determines  that 
they  are  in  compliance  with  ARM 
17.24.504." 

The  Federal  statute  at  SMCRA  Sec. 
701(2)  and  the  Federal  regulation  at  30 
CFR  701.5  include  the  phrase 
concerning  terracing  or  access  roads  in 
the  reclaimed  area.  The  Federal 
regulations  use  the  term  "coal  refuse 
piles."  The  Federal  statute  and 
regulations  do  not  specify  the 
elimination  of  depressions.  The  Federal 
regulatory  definition  of  "approximate 
original  contour"  (AOC)  contains  the 
phrase  concerning  the  option  of 
permitting  of  permanent  water 
impoundments;  SMCRA  does  not. 

Montana  states  that  it  does  not  need 
to  specify  terracing  or  access  roads  as 
part  of  the  reclaimed  area,  as  elsewhere 
in  the  State  program  (ARM  17.24.501 
and  17. 24. 501  A),  all  affected  areas  must 
be  graded  to  AOC.  The  reclamation  and 
grading  of  roads  to  be  returned  to  AOC 
is  specifically  addressed  at  ARM 
17.24.605  in  the  Montana  program.  Both 
the  Federal  statute  and  regulations 
address  grading  to  achieve  AOC  for  the 
reclamation  of  disturbed  areas  and  roads 
(30  CFR  816.102/817.102;  816.150(b), 
(c),  &  (f)/817.150(b),  (c),  &  (f);  and  Sec. 
515(b)(3)  of  SMCRA),  in  addition  to  the 
definition  of  AOC.  The  preamble  does 
not  address  the  need  or  reason  to  repeat 
this  reclamation  guidance  in  both 
sectfons.  Therefore,  because  Montana 
contains  the  requirement  to  regrade  and 
reclaim  all  disturbed  areas  to  AOC 
elsewhere  in  the  State  program  other 
than  the  definition  of  AOC,  OSM  finds 
the  Montana  proposal  to  be  no  less 
effective  than  the  Federal  regulations 
and  no  less  stringent  than  SMCRA. 

Concerning  use  of  the  term  "waste" 
instead  of  "refuse,"  Montana  stated  that 
"waste"  is  defined  in  the  state  program 
whereas  "refuse"  is  not.  Some  States 
prefer  to  use  the  term  "waste"  instead 
of  "refuse,"  with  New  Mexico's  program 
as  an  example.  Because  Montana  has 
chosen  to  use  and  define  the  term 
"waste"  instead  of  "refuse,"  OSM 
approves  Montana's  revision  as  being  no 
less  effective  than  the  Federal 
regulations. 

Montana  proposed  to  add  the 
statement  that  depressions,  except  as 
provided  in  ARM  17.24.503(1),  be 
eliminated.  This  "requirement  is  not 
contained  in  the  Federal  definition  of 
AOC  but  rather  at  30  CFR  816.102(h). 
Montana  also  contains  this  requirement 
in  its  program  at  ARM  17.24.503.  OSM 
finds  no  conflict  with  also  including 
this  requirement  in  the  definition  of 
AOC.  OSM  finds  the  Montana  proposal 
to  be  no  less  effective  than  the  Federal 
regulations. 


Montana  proposed  to  eliminate  the 
phrase  concerning  the  option  of 
permitting  permanent  water 
impoundments  if  they  are  in 
compliance  with  ARM  17.24.504.  This 
phrase  is  not  an  integral  part  of  the 
definition  of  AOC  and  is  only  contained 
in  the  Federal  regulatory  definition  of 
AOC,  not  in  SMCRA.  The  preamble 
does  not  require  this  phrase  for  the 
definition  of  AOC.  Both  30  CFR 
816.49(b)/81 7.49(b)  and  ARM  17.24.504 
allow  permanent  impoundments  in 
reclaimed  areas  providing  certain 
conditions  are  met.  Therefore,  OSM 
finds  this  revision  to  be  no  less  effective 
than  the  Federal  regulations. 

C.2.  ARM  17.24.301(47),  (133) 
Definition  of  "Head  of  Hollow  Fill"  and 
"Valley  Fill"  (30  CFR  701.5) 

Montana  did  not  propose  any 
revisions  to  these  definitions.  However, 
in  the  narrative  included  in  the 
submittal,  Montana  addressed  a 
required  program  amendment  at  30  CFR 
926.16(e)(9)  that  was  imposed  in  a  final 
rule  dated  August  19.  1992  (57  FR 
37436).  The  amendment  required 
Montana  to  delete  the  modifier  "non- 
coal"  from  the  organic  materials 
prohibited  in  these  fills.  Under  the 
Federal  definitions,  these  fills  may 
consist  of  "any  material,  other  than 
organic  material."  The  Montana 
definitions  allow  "any  material  other 
than  non-coal  organic  material." 

In  its  narrative,  Montana  stated  that 
under  its  definitions,  the  same  materials 
are  allowed,  and  excluded,  as  under  the 
Federal  definitions.  It  references  earlier 
arguments  in  a  letter  to  OSM  dated 
February  19,  1993.  The  differences  in 
the  Montana  and  OSM  positions  on  this 
issue  stem  from  whether  the  terms 
"coal"  and  "organic"  are  used  in  an 
engineering  sense  or  in  a  general 
natural-science  sense.  In  an  engineering 
sense,  OSM  considers  coal  to  be  rock, 
not  an  organic  material,  and  "organic" 
to  indicate  biological  materials  that  have 
undergone  little  decomposition  (and 
hence  are,  from  an  engineering  point  of 
view,  unstable).  Montana  uses  "organic" 
in  a  general  natural-science  sense,  to 
indicate  that  the  material  consists  of 
molecules  with  a  carbon  framework. 
Montana  argues  that,  as  understood  in 
the  natural-science  sense,  its  definitions 
exclude  all  organic  materials  other  than 
those  derived  fi-om  coal,  including  all  of 
the  engineering-unstable  materials 
excluded  by  the  Federal  regulations. 
Further,  Montana's  definitions  allow 
only  coal-derived  materials,  which  are 
also  allowed  under  the  Federal 
regulations. 

Based  on  this  discussion,  we  agree 
with  Montana  that  its  definitions  are  not 


inconsistent  with  the  Federal 
definitions,  and  that  the  Montana 
program  definitions  need  not  be  revised. 
The  required  program  amendment  will 
be  further  addressed  in  a  finding  below 
regarding  another  part  of  the  required 
amendment  (applying  to  permit 
application  requirements),  at  ARM 
17.24.305. 

C.3.  Ownership  and  Control  (ARM 
17.24.301(79),  17.24.303(14),  and 
17.24.404)  (30  CFR  Parts  701,  724,  750, 
773,  774,  775,  778,  785,  795.  817,  840, 
842, 843, 846, 847) 

Montana  has  proposed  various 
revisions  to  its  ownership  and  control 
(O&C)  regulations.  Montana  previously 
proposed  various  programmatic 
revisions  to  ownership  and  control  in 
MT-003-FOR.  However,  in  the  final 
rule  notice  on  MT-003-FOR  dated 
February  12,  2002  (67  FR  6395).  OSM 
deferred  on  Montana's  ownership  and 
control  regulations.  This  was  because 
OSM  revised  the  Federal  regulations  in 
response  to  recent  legal  challenges 
contesting  the  validity  of  OSM's 
regulations.  OSM  published  a  final  rule 
Federal  Register  notice  dated  December 
19,  2000  (65  FR  79663),  on  revised 
ownership  and  control  regulations.  A 
new  30  CFR  part  732  letter  concerning 
ownership  and  control  will  be  sent  to 
the  States  in  the  future  to  advise  them 
of  changes  they  need  to  make  to  their 
program  in  order  to  be  no  less  effective 
than  the  newly  revised  Federal 
regulations.  Until  such  time  as  OSM 
issues  revised  O&C  guidance  concerning 
necessary  programmatic  revisions  to  the 
States,  OSM  defers  on  the  proposed 
Montana  revisions  concerning 
ownership  and  control. 

C.4.  ARM  17.24.305(2)(b)    Preparation 
and  Certification  of  Maps,  Plans,  and 
Cross-Sections  (30  CFR  780.14(c)) 

Montana  proposed  to  revise  this  rule 
(1)  To  delete  the  term  "professional 
geologist,"  (2)  to  change  "registered 
professional  engineer"  to  "licensed 
professional  engineer,"  and  (3)  to  allow 
licensed  professional  land  siuveyors  to 
prepare  and  certify  materials  except  for 
maps,  plans,  and  cross-sections  for 
sedimentation  ponds  and  spoil  disposal 
facilities. 

In  the  August  19,  1992,  Federal 
Register  notice  (57  FR  37436),  OSM 
placed  a  required  program  amendment 
(30  CFR  926.16(e)(9))  on  Montana  to 
submit  proposed  revisions  to  remove 
parts  of  the  State  program  which  the 
OSM  Director  could  not  approve,  but 
which  had  been  promulgated  by 
Montana.  Those  parts  of  the  State 
program  that  OSM  requested  be 
removed  included  the  phrases 


"registered  land  surveyor,"  and  "or  a 
registered  land  surveyor"  at  ARM 
2S.4.305(2)(b)  and  26.4.321(3)  (now 
ARM  17.24.305(2)(b)  and  17.24.321(3)). 
ARM  17.24.321(3)  was  revised  as 
required  in  program  amendment  MT- 
003-FOR  which  was  approved  in  a  final 
rule  published  on  February'  12.  2002  (67 
FR  6395).  ARM  17.24.305(2)(b)  and 
ARM  17.24.924(15)  are  addressed  in  this 
submittal.  MT-023-FOR. 

hi  its  May  7,  2002,  submittal, 
Montana  proposed  that  maps,  plans, 
and  cross-sections  required  under 
certain  sections  of  ARM  17.24.305  must 
be  prepared  by,  or  imder  the  direction 
of,  and  certified  by  a  qualified  licensed 
professional  engineer  with  assistance 
from  experts  in  related  fields,  except 
that:  (1)  Maps  and  cross-sections 
required  imder  certain  sections  of  ARM 
17.24.305  may  be  prepared  by,  or  under 
the  direction  of,  and  certified  by  a 
qualified  licensed  professional  land 
surveyor  with  assistance  from  experts  in 
related  fields,  and  (2)  maps,  plans,  and 
cross-sections  for  sedimentation  ponds 
and  spoil  disposal  facilities  may  be 
prepared  only  by  a  qualified  licensed, 
professional  engineer.  Montana  states 
that  MCA  37-67-101(6)  provides  that 
licensed  professional  land  surveyors  can 
prepare  and  certify  mine  maps  and 
cross-sections  but  not  plans.  Montana 
has  deleted  the  undefined  term  of 
"professional  geologist."  Montana  has 
also  replaced  "registered"  with 
"licensed"  which  reflects  current  State 
practices. 

OSM  placed  the  required  program 
amendment  on  the  Montana  program  as 
OSM  did  not  interpret  the  MCA  as 
authorizing  registration  procediues  for 
registered  land  surveyors  to  perform 
such  tasks  as  preparing  and  certifying 
plans  and  cross-sections  for:  Mineral 
storage,  cleaning  and  loading  areas; 
storage  areas  for  soil,  spoil,  coal  waste, 
and  garbage  or  other  debris;  water 
diversions  and  facilities  for  collection, 
conveyance,  treatment,  storage,  and 
discharge  of  water;  and  explosives 
storage  and  handling  facilities.  In  this 
submission,  Montana  maintains  that  the 
MCA  does  allow  licensed  professional 
land  smveyors  to  prepare  and  certify 
mine  maps  and  cross-sections,  but  not 
plans.  Therefore,  Montana  has  revised 
the  language  to  reflect  these  duties. 

We  agree  with  Montana  that  many  of 
the  materials  required  by  this  rule  may 
be  prepared  by  surveyors,  particularly 
descriptive  maps  and  cross-sections  of 
existing  features,  or  cross-sections  that 
interpolate  between  sections  of  plans 
prepared  by  an  engineer.  But  Montana 
also  notes  that  surveyors  may  not  design 
and  plan  many  structures.  In  addition  to 
the  provision  here  at  (2)(b)(ii)  specifying 
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The  Montana  revisions  have  Federal 
counterparts  at  30  CFR  780.37  (784.24 
for  underground  mines)  which  require 
that  such  information  be  included  in 
roads  systems  plans  and  drawings.  The 
Federal  regulations  do  not  specify  that 
railroad  systems  be  included  on  road 
systems  maps,  so  Montana  is  adding  an 
extra  requirement.  The  Federal 
requirements  contain  specifications  for 
low-water  crossings  and  intermittent 
stream  channels  at  30  CFR  780.37(a) 
relating  to  the  hydrology  performance 
standards.  The  Federal  regulations  at  30 
CFR  780.37/784.24  contain  the 
requirement  that  primary  roads  be 
certified  by  a  qualified  registered 
professional  engineer  with  experience 
in  the  design  and  construction  of  roads. 
Secondary  roads  (access  roads)  need 
only  be  shown  on  road  systems  maps, 
and  not  certified.  The  Federal  definition 
of  "road"  at  30  CFR  701.5  excludes 
"ramp  roads." 

Therefore,  the  Director  finds  that  the 
Montana  revisions  are  no  less  effective 
than  the  Federal  counterpart  and 
approves  them. 

C.6.  ARM  17.24.405    Findings  and 
Notice  of  Decision  (30  CFR  926.30) 

Montana  proposed  to  delete  the 
requirement  that,  when  an  application 
concerns  Federal  lands,  the  Department 
issue  its  findings  on  the  same  day  that 
the  Federal  regulatory  authority  issues 
its  findings.  Montana  explained  that 
they  consider  the  language  proposed  for 
deletion  to  be  obsolete,  because  the 
Federal  regulatory  authority  (OSM)  no 
longer  prepares  vsrritten  findings  on 
Federal  lands,  that  being  the  sole 
responsibility  of  the  State. 

Under  the  Federal  Land  Program  at  30 
CFR  part  740,  and  the  State-Federal 
Cooperative  Agreement  at  30  CFR 
926.30,  Montana  has  sole  responsibility 
for  findings  related  to  permit  approval 
or  denial  under  SMCRA  and  OSM 
retains  some  responsibilities  related  to 
other  Federal  laws.  Further,  since  the 
language  proposed  for  deletion  did  not 
include  the  defined  term  "Federal  coal 
regulatory  authority,"  but  rather  the 
undefined  term  "federal  regulatory 
authority,"  the  language  proposed  for 
deletion  might  possibly  refer  to  other 
Federal  agencies. 

Nevertheless,  we  find  that  the  deleted 
language  was  directory,  not  mandatory. 
Further,  there  is  no  corresponding 
Federal  requirement.  This  deletion  does 
not  affect  the  authority  or  jurisdiction  of 
any  Federal  agency.  In  particular,  we 
note  that  under  the  State-Federal 
Cooperative  Agreement  at  30  CFR 
926.30  VI.C.3.,  the  Department  may 
approve  a  SMCRA  mining  permit  prior 
to  Secretarial  approval  of  a  mining  plan 


dociunent,  provided  that  the  applicant 
is  advised  that  authorization  to  mine  is 
not  complete.  For  these  reasons,  we  find 
that  the  deletion  is  not  inconsistent  with 
any  Federal  requirement,  and  we 
approve  the  deletion. 

C.7.  ARM  17.24.416  (formerly  26.4.410) 
Permit  renewal  (30  CFR  774.15) 

Montana  proposed  to:  (1)  Move 
former  ARM  17.24.416(2)(c)  to  {l)(d);  (2) 
eliminate  (2)(b)  concerning  the 
extension  of  permit  boundaries  beyond 
the  existing  permit;  (3)  revise  the  cross- 
reference  at  proposed  (2)(c);  and  (4) 
make  other  grammatical  revisions. 

Montana  states  that  the  elimination  of 
(2)(b)  concerning  amendments  to 
permits  is  due  to  its  coverage  under 
major  permit  revisions:  All  the 
provisions  of  ARM  17.24.401-405  and 
the  performance  standards  of 
subchapters  3,  5,  6,  7,  8,  9,  and  10. 
Montana  reasons  that  permit  renewals 
and  major  permit  revisions  are  distinct 
processes  and  should  be  differentiated. 
The  Federal  regulations  require  that  any 
extension  to  the  area  covered  by  the 
permit,  except  incidental  boundary 
revisions,  shall  be  made  by  a  new 
permit  application.  This  is  addressed  by 
Montana  at  ARM  17.24.417(1). 

At  30  CFR  774.15  concerning  permit 
renewals,  the  Federal  regulations  allow 
the  renewal  form  to  be  set  by  the 
regulatory  authority  (RA)  with  certain 
minimum  requirements  necessary  for 
submission.  Montema  addresses  permit 
application  criteria  at  ARM  17.24.401  to 
17.24.405. 

Montana  states  that  the  revised  cross- 
reference  at  (2){c),  from  the  statutes  at 
MCA  82-4-225  and  82-4-232  to  ARM 
17.24.1104(1),  is  a  correction.  This 
subsection  requires  that  prior  to 
approving  a  permit  renewal,  the 
Department  shall  require  any  additional 
performance  bond.  The  Federal 
regulations  at  30  CFR  774.15(b)(2)(v) 
contain  a  similar  provision.  The  other 
revisions  proposed  by  Montana  to  ARM 
17.24.416  are  non-substantive  revisions. 
We  believe  that  the  Montana  program 
contains  permit  renewal  and  permit 
revision  provisions  substantively 
identical  to  the  Federal  regulations. 
Thus,  we  find  the  proposed  Montana 
revisions  are  no  less  effective  than  the  ' 
Federal  regulations  and  approve  the 
revisions. 

C.8.  ARM  17.24.501  &  17.24.501A 
General  Backfilling  and  Grading,  Final 
Grading  (30  CFR  816/817.100.  .102, 
816.101) 

Montana  proposed  to  delete  rule  ARM 
17. 24. 501  A,  altering  and  moving  some 
of  its  provision  to  rule  17.24.501,  and 
deleting  others.  Revisions,  deletions, 
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and  additions  we:~e  also  proposed  for 
17.24.501.  Revisions  not  discussed 
below  are  minor  editorial  or  codification 
changes. 

At  17.24.501(1).  Montana  proposed  to 
delete  an  allowance  for  an  operator  to 
obtain  more  time  for  backfilling  and 
grading;  a  similar  provision  was 
proposed  to  be  added  at  paragraph  (6) 
and  will  be  discussed  below.  Montana 
also  proposed  to  delete  a  provision  that 
required  additional  bond  in  cases  of 
extended  time  allowance.  We  note, 
however,  that  ARM  17.24.1104(1)  would 
still  allow  the  Department  to  adjust  the 
bond  amount  "as  standards  of 
reclamation  change."  The  Federal 
regulations  do  not  have  any  specific 
provision  requiring  additional  bonding 
for  extended  backfilling  and  grading 
times,  except  for  the  general  bond 
adjustment  clause  at  30  CFR  800.30(a). 
Therefore,  we  find  that  this  proposed 
deletion  is  not  inconsistent  with  the 
Federal  requirements. 

At  paragraph  (4)(intro),  Montana 
proposed  to  add  a  new  provision 
incorporating  a  part  of  existing 
17.24.519A(l)(a),  requiring  that  all  final 
grading  be  to  approximate  original 
contour,  that  final  slopes  be  graded  to 
prevent  slope  failure,  may^not  exceed 
the  angle  of  repose,  and  must  have  a 
static  safety  factor  of  1.3.  This  is 
substantively  the  same  as  the  Federal 
requirements  at  30  CFR  816/ 
817.102(a)(1)  and  (3). 

At  subparagraph  {4)(a),  Montana 
proposed  to  delete  the  requirement  to 
eliminate  all  spoil  piles  and 
depressions.  We  note  that  these 
requirements  have  been^dded  to  the 
definition  of  "approximate  original 
contovu"  at  17.24.301(13)  (see  Finding 
C.l.  above).  Therefore,  this  proposed 
deletion  does  not  render  the  Montana 
program  less  effective  than  the  Federal 
requirements. 

At  paragraph  (6),  Montana  proposed 
revised  standards  for  contemporaneous 
reclamation,  that  were  moved  in  part 
from  existing  17.24.501A(3).  Montana 
proposed  that,  for  strip  mining,  there 
must  not  be  more  than  four  consecutive 
spoil  ridges  and  backfilling  and  grading 
to  AOC  must  be  complete  within  two 
years  after  coal  removal.  For  "other 
excavations"  (which  presiunably  would 
include  underground  mines),  backfilling 
and  grading  must  be  "kept  ciurent  as 
departmental  directives  dictate  for  each 
sel  of  field  circumstances."  It  is  unclear 
whether  "departmental  directives" 
refers  to  written  policies  or  to 
instructions  and/or  permit  conditions 
assigned  ad  hoc  to  each  operation.  The 
Montana  proposal  also  provides  for 
case-specific  variances  from  these 
standards  when  approved  by  the 


Department  based  on  demonstrations  by 
the  operator.  The  Federal  regulations 
establishing  time  and  distance  standards 
for  the  evaluation  of  contemporaneous 
reclamation  at  30  CFR  816.101  have 
been  suspended  indefinitely  (July  31, 
1992;  57  FR  33875).  Therefore  each 
regulatory  authority  may  define  "as 
contemporaneously  as  practicable"  for 
itself  in  accordance  with  its  State 
processes.  The  Federal  requirement  for 
contemporaneous  reclamation  for 
imderground  mines  at  30  CFR  817.100 
also  allows  regulatory  authorities  to 
establish  their  own  schedules. 
Therefore,  we  find  that  Montana's 
proposals  are  not  inconsistent  with  the 
Federal  requirements. 

At  17.24.50lA(l)(a),  Montana 
proposed  to  delete  a  statement  that  the 
final  siuface  need  not  have  the  exact 
elevations  as4he  premining  surface,  and 
a  requirement  that  no  slope  be  steeper 
than  20  percent  without  departmental 
approval.  No  Federal  coimterparts  exist 
for  these  requirements,  so  their  deletion 
is  not  inconsistent  with  the  Federal 
requirements. 

At  1 7.24.501  A(l)(b)  and  (c),  Montana 
proposed  to  delete  requirements  for  (1) 
Measuring  methods  for  slopes  pre-  and 
post-mining,  and  (2)  an  upper  limit  for 
postmining  slopes  based  on  either  the 
premining  slope  or  lesser  slopes 
specified  by  the  Department.  There  are 
no  Federal  provisions  for  the 
measurement  of  slopes,  and  no  limits  on 
slope  steepness  beyond  those 
incorporated  by  Montana  at  new 
17.24.501(4).  Therefore,  these  deletions 
do  not  render  the  Montana  program 
inconsistent  with  the  Federal 
requirements. 

For  the  reasons  discussed  above,  we 
approve  the  revisions  proposed  for  ARM 
17.24.501  and.SOlA. 

C.9.  ARM  17.24.503     Small  Depressions 
(30  CFR  816/81 7.102(h)) 

Montana  has  proposed  revisions  to 
the  rule  on  small  depressions  to:  (1) 
Add  the  promotion  of  wildlife  use  to  the 
approvable  uses  for  small  depressions 
by  the  Department  of  Environmental 
Quality;  (2)  delete  the  phrase  that  small 
depressions  may  not  be  inappropriate 
substitutes  for  construction  of  lower 
grades  on  reclaimed  lands;  and  (3) 
delete  the  sentence  that  small 
depressions  have  a  holding  capacity  of 
less  than  1  cubic  yard  of  water. 

The  Federal  regulation  at  30  CFR  816/ 
817.102(h)  allows  the  construction  of 
small  depressions  to  enhance  wildlife 
habitat.  Therefore,  this  proposal  by 
Montana  addressing  wildlife  use  is  no 
less  effective  than  the  Federal 
coimterpart. 


The  phrase  concerning  "inappropriate 
substitutes  for  the  construction  of  lower  ' 
grades"  comes  from  the  original 
language  in  the  Federal  regulations  at  30 
CFR  816/817.102(c)(3).  This  phrase  is 
no  longer  in  the  Federal  regulations. 
Therefore,  the  Montana  deletion  would 
make  the  rules  no  less  effective  than  the 
Federal  counterpart. 

Lastly,  the  proposed  deletion  of  the 
size  limit  would  leave  it  to  the 
Department's  discretion  to  define 
"small"  in  various  circiuttstances.  The 
Federal  program  has  no  size  guidelines 
for  small  depressions.  We  find  that  the 
deletion  would  not  be  inconsistent  with 
the  Federal  regulations. 

CIO.  ARM  17.24.510    Disposal  of 
Offsite-Generated  Waste  and  Fly  Ash 
(30  CFR  816/817.81,  816/817.89) 

Montana  proposed  to  revise  ARM 
17.24.510  to  allow  waste  produced 
outside  the  permit  area  to  be  used  for 
"other  purpose  or  disposed  of  on  the 
mine  site,"  in  addition  to  use  as  fill 
material,  if  the  permittee  can 
demonstrate  that  the  disposal  will  be 
conducted  in  accordance  with  sections 
of  the  Montana  pro^^m  concerning 
hydrologic  requirements,  soil 
redistribution  and  stockpiling,  the 
establishment  of  vegetation,  "and  any 
other  applicable  provisions  of  the  Act 
and  rules."  One  included  requirement  is 
the  performance  standards  at  ARM 
17.24.505,  which  governs  the  disposal 
of  wastes  generated  on-site.  All  waste 
material  used  on  the  permit  area  must 
receive  prior  approval  by  the 
Department.  Montana's  explanatory 
note  indicates  that  wastes  might  in  the 
futiu«  be  used  for  purposes  other  than 
fill  or  disposal  (e.g.,  for  road  base 
material  or  road  sanding  in  winter). 

The  counterpart  Federal  regulations 
for  coal  mine  waste  (30  CFR  816.81(b)/ 
817.81(b))  require  that  coal  mine  waste 
material  from  activities  located  outside 
a  permit  area  may  be  disposed  of  in  the 
permit  area  only  if  approved  by  the  RA. 
Approval  shall  be  based  upon  a  showing 
that  such  disposal  will  be  in  accordance 
with  those  section's  standards 
concerning  coal  mine  waste  disposal. 
This  language  is  substantively  similar  to 
the  Montana  proposed  revision.  The 
Federal  requirements  for  disposal  of 
noncoal  wastes  (30  CFR  816.89/817.89) 
do  not  address  off-site  generated  wastes 
or  the  use  of  wastes  for  beneficial 
purposes  like  those  suggested  by 
Montana.  Thus,  Montana's  proposal  to 
regulate  these  materials  according  to  the 
performance  standards  for  hydrology, 
coal  waste  disposal,  soil  protection, 
revegetation,  and  all  other  applicable 
requirements,  is  not  inconsistent  with 
the  Federal  requirements. 
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Since  bot  i  the' Federal  regulation  and 
the  Montan  i  rule  allow  for  disposal  of 
coal  mine  wfaste  materials  generated  off 
the  permitted  area  when  approved  by 
the  RA  and  sased  a  showing  that 
performano!  standards  will  be  met,  we 
find  the  Mo  itana  revision  to  be  no  less 
effective  than  the  Federal  requirements. 
We  approve  the  proposed  rule. 

C.ll.  ARM    7.24.514    Contouring  (30 
CFR  816.10:  :{j)) 

Montana  )roposed  to  delete  ARM 
17.24.514  cdnceming  contouring, 
stating  it  to  ye  "redundant."  ARM 
17.24.514  st  ites  that  final  grading  and 
surface  prep  aration.  before  soil 
replacemeni .  must  be  done  along  the 
contour  to  n  linimize  subsequent  erosion 
and  instabil  ty  unless  approved 
otherwise  b; '  the  RA.  Surface 
preparation  must  be  performed  to 
minimize  er  asion  and  provide  a  siuface 
for  the  repla  :ement  of  soil  that  will 
minimize  si:  ppage. 

At  ARM  1  7.24.501(4),  (5),  and  (6)  and 
ARM  17.24.  '02(4)  and  (5),  Montana 
addresses  al  or  parts  of  the 
requirement  >  to  restore  lands  to 
approximate  original  contour:  to  grade 
to  prevent  slope  failure,  slippage  and 
erosion;  and  to  scarify  on  the  contour. 
The  Federal  regulations  address  these 
requirement !  at  30  CFR  816/817.102(a) 
(j),  and  (k).  1  herefore,  we  agree  that 
ARM  17.24.;  14  is  redundant  in  the 
Montana  pre  gram  as  it  is  covered  at 
ARM  17.24.1  01  and  17.24.702.  We 
approve  the  jroposed  deletion  as  being 
no  less  effective  than  the  Federal 
regulations. 

Ij7 


.24.519A  and  .520    Thick 
ind  Excess  Spoil  (30  CFR 


C.12.  ARM 

Overburden 

816.104) 

At  17.24.5 19A,  Montana  proposed  to 
move  the  rec  uirements  with  revisions  to 
17.24.520.  W  e  note  that  Montana,  in  an 
earlier  progrim  amendment  (MT-003- 
FOR;  Administrative  Record  Nos.  MT- 
12-01  and  MT-12-5:  February  1  and  28, 
1995),  propo  5ed  deletions  in  this  rule  on 
which  OSM  deferred  a  decision 
(February  12,  2002;  67  FR  6395,  6400; 
see  Finding  L).  We  must  address  that 
deferral  befo  e  we  address  the  current 
proposals. 

The  earliei  deletions  were  (1)  the 
requirement  that  all  highwalls  and  spoil 
piles  be  elim  inated  with  spoil  and 
suitable  wasi  e  materials;  and  (2)  a 
variance  fron  that  requirement,  based 
on  highwall  retention  and  alternate 
reclamation  1  ules  at  ARM  26.4.313(3)(b) 
and  26.4.821-824.  We  further  note  that 
this  second  {revision,  i.e.,  the  variance, 
had  been  del  jrred  by  OSM  in  a  still 
earlier  amem  Iment  (MT-001  and  MT- 
002;  Admini;  Jtrative  Record  No.  MT-5- 


1;  December  21, 1988;  see  final  rule 
dated  May  11.  1990;  55  FR  19728, 
19730;  see  Finding  3).  Since  this 
variance  provision  had  never  been 
approved  by  OSM,  we  have  no  objection 
to  its  deletion.  The  deletion  of  the  first 
provision  was  deferred  imtil  it  could  be 
established,  by  the  Montana  nde  making 
that  is  the  subject  of  the  ciurent  program 
amendment,  that  the  requirement  for  the 
elimination  of  highwalls  and 
depressions  existed  elsewhere  in  the 
revised  Montana  program.  We  note  that 
the  currently  proposed  ARM  17.24.501, 
referencing  the  currently  proposed 
definition  of  "approximate  original 
contour,"  does  indeed  contain  this 
requirement.  Hence,  we  find  the  earlier- 
proposed  deletion  of  this  requirement, 
on  which  we  earlier  deferred  a  decision, 
to  be  not  inconsistent  with  the  Federal 
requirements.  Since  the  remainder  of 
17.24.519A  is  being  moved  to  17.24.520. 
we  find  that  the  deletion  of  17.24. 519A 
does  not  substantively  alter  the  Montana 
program,  and  we  approve  it. 

At  17.24.520(1)  and  (2).  Montana 
proposed  new  provisions  taken  in  part 
fi-om  17.24.519A.  Paragraph  (1)  defines 
thick  overburden  according  to  a  factor  of 
1.2.  At  paragraph  (2),  Montana  adds  the 
performance  standard  that  for  thick 
overburden,  highwall  elimination  must 
be  accomplished  by  backfilling  (rather 
than  highwall  reduction)  before  any 
excess  spoil  disposal  would  be  allowed. 
The  Federal  regulations  at  30  CFR 
816.104  do  not  place  a  numerical  value 
on  overburden  thickness.  Rather,  thick 
overburden  is  defined  more  generally  as 
those  situations  where  the  postmining 
(bulked)  overburden  depth  so  exceeds 
the  premining  depth  (i.e.,  the  sum  of 
overburden  and  coal  depth)  that 
backfilling  and  grading  would  not 
achieve  AOC.  The  Federal  performance 
standard  for  thick  overburden  is  to 
restore  AOC,  then  use  remainder  to 
attain  the  lowest  possible  grade,  or 
dispose  of  it  as  excess  spoil.  We  find  the 
Montana  proposal  to  be  consistent  with 
these  requirements,  and  we  approve  it. 

C.13.  ARM  17.24.522    Permanent 
Cessation  of  Operations  (30  CFR 
773.4(a)) 

OSM  advised  Montana  in  an  October 
17, 1995,  issue  letter  on  MT-003-FOR 
(Administrative  Record  No.  MT-12-16) 
that  the  Montana  program  needed  to 
address  situations  where  a  permit  is 
terminated,  revoked,  or  suspended.  In 
this  submittal,  Montana  proposed  a 
revision  clarifying  that  an  operator  who 
permanently  ceases  strip  or 
underground  mining  operations  in  all  or 
part  of  the  permit  area  must 
permanently  reclaim  all  affected  areas 
regardless  of  whether  the  permit  has 


expired,  been  revoked,  or  suspended. 
Additionally,  Montana  added  an 
editorial  clarification  that  this  provision 
addresses  mining  operations  not  only  in 
all  of  the  permit  area,  but  also  when 
operations  cease  in  only  a  part  of  the 
permit  area.  Therefore,  Montana  has 
made  the  revisions  required  by  OSM. 
We  find  this  revision  to  be  no  less 
effective  than  the  Federal  regulations 
and  approve  the  proposed  revision. 

C.14.  ARM  17.24.601     General 
Requirements  for  Road  and  Railroad 
Loop  Construction  (30  CFR  816/ 
817.150,  816/817.151,  and  816/817.181) 

Montana  proposed  numerous  changes 
to  this  rule.  In  several  sections.  Montana 
proposed  to  apply  these  requirements  to 
railroad  loops  in  addition  to  roads. 
Under  OSM's  rules,  railroads  are 
considered  "support  facilities."  Their    ' 
performance  standards  at  30  CFR  816/ 
817.181  are  similar  to.  but  less  specific 
than,  the  performance  standards  for 
roads.  We  find  that  applying  road 
performance  standards  to  railroad  loops 
is  not  inconsistent  with  the  Federal 
requirements. 

In  paragraph  (1),  Montana  proposed  to 
expand  the  conditions  under  wMch 
roads  would  be  allowed  to  traverse 
otherwise  reclaimed  areas,  with 
justification  based  on  the  needs  of  the 
operation.  OSM's  regulations  do  not 
address  any  limitation  on  road  location 
in  regard  to  any  potential  delay  of  other 
reclamation.  Thus,  we  find  that  this 
proposed  revision  is  not  inconsistent 
with  the  Federal  requirements. 

At  paragraph  (2)(a)  and  (b),  Montana 
proposed  to  delete  some  requirements 
for  ramp  roads.  In  OSM's  regulations, 
ramp  roads  are  excluded  from  the 
definition  of  "road"  at  30  CFR  701.5, 
and  hence  OSM  has  no  requirements  for 
ramp  roads.  At  subparagraph  (c). 
Montana  proposed  to  delete  several 
requirements  for  specific  grades,  and  to 
delete  former  (2)(e)  regarding  horizontal 
and  vertical  alignment  of  roads.  New  (2) 
would  require  that  access  and  haul 
roads  be  graded,  constructed,  and 
maintained  according  to  sound 
engineering  and  construction  practices 
to  incorporate  appropriate  limits  for 
grade,  width,  surface  material,  surface- 
drainage  control,  culvert  placement,  and 
any  other  design  criteria  established  by 
the  Department.  The  Federal  provisions 
at  30  CFR  816.150(c)  similarly  require 
that  the  design  and  construction  of 
roads  incorporate  "appropriate"  limits 
for  grade,  without  specific  numeric 
grade  limits.  For  the  reasons  discussed 
here,  we  find  the  proposed  revisions  at 
paragraph  (2)  to  be  consistent  with  the 
OSM  regulations. 
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Montana  proposed  at  paragraph  (6)  to 
delete  the  last  sentence  regarding  the 
applicability  of  State  and  Federal  legal 
limitations  on  runoff  from  roads  and 
railroad  loops.  As  Montana  notes,  this 
provision  is  redimdant  with  ARM 
17.24.633(4). 

At  paragraph  (9),  Montana  proposed 
to  add  a  requirement  for  Departmental 
approval  of  dust-control  methods.  The 
Federal  requirements  at  30  CFR 
816.150(b)(1)  only  require  compliance 
with  ciurent  prudent  engineering 
practice.  We  find  Montana's  proposal  to 
be  consistent  with  the  OSM 
requirement. 

At  paragraph  (10),  Montana  proposed 
to  delete  some  specific  road  reclamation 
requirements  and  state  that  roads  must 
be  reclaimed  in  accordance  with  the 
approved  plan  (imder  ARM 
17.24.321(l)(g)',  the  road  reclamation 
plan  must  be  in  accordance  with  the 
standards  of  subchapters  5  through  8). 
Montana's  narrative  explained  that  the 
intent  was  to  simplify  the  language 
while  retaining  the  meaning.  Proposed 
for  deletion  was  the  phrase  "graded  to 
approximate  original  contour  and 
ripped,  subsoiled  or  otherwise  tilled." 
We  note  that  under  ARM  17.24.501(4), 
all  affected  lands  are  required  to  be 
regraded  to  approximate  original 
contour,  and  ARM  17.24.702(4)(b) 
requires  that  all  regraded  areas  must  be 
scarified  to  a  minimum  of  12,"  and  the 
operator  must  also  achieve  revegetation 
success  (which  may  require  deeper 
ripping).  Also  proposed  for  deletion  was 
a  sentence  requiring  reclaimed  roads  to 
be  resoiled,  conditioned,  and  seeded  in 
accordance  with  subchapter  7  and  a 
sentence  indicating  reclaimed  roads 
must  be  abandoned  in  accordance  with 
the  Act  and  its  rules.  We  note  that 
subchapter  7,  the  Act.  and  the  Act's 
rules  are  applicable  with  or  wit^iout  this 
language.  Also  proposed  for  deletion 
was  a  list  of  suggested  measures  to 
control  erosion  on  reclaimed  roads.  The 
requirement  to  control  erosion  remains. 
We  note  that  the  suggested  list  is 
directory,  not  mandatory.  Based  on  the 
above  discussion,  we  find  that  the 
proposed  revisions  to  paragraph  (10) 
only  eliminate  redimdant  language  and 
do  not  change  any  fundamental 
requirements. 

For  these  reasons,  we  approve  the 
revisions  proposed  for  ARM  17.24.601. 

C.15.  ARM  17.24.603     Road  and 
Railroad  Loop  Embankments  (30  CFR 
816/817.150,  816/817.151,  and  816/ 
817.181) 

Montana  proposed  numerous  changes 
to  this  rule.  Previously,  this  rule  also 
applied  to  embankments  that  impound 
water.  In  several  sections,  Montana 


proposed  to  delete  requirements  for 
such  embankments,  adding  a  new 
statement  at  proposed  paragraph  (5)  that 
embankments  which  impound  water 
must  be  designed  and  constructed  in 
accordance  with  ARM  17.24.639.  We 
agree  with  moving  the  requirements  for 
water-impounding  embankments  to 
ARM  17.24.639.  They  will  be  discussed 
in  a  separate  finding  below. 

In  the  introductory  para^aph, 
Montana  proposed  to  delete  language 
requiring  that  road/railroad 
embankments  be  designed  and  certified 
by  a  registered  professional  engineer. 
We  note  that  this  requirement  still  exists 
at  ARM  17.24.321(3). 

At  previous  paragraphs  p(l)-{8)  and 
(10)-(12),  Montana  proposed  to  delete 
numerous  specific  design,  construction, 
and  performance  standards.  Following 
the  deletions,  the  remaining  standards 
would  be:  at  (1),  removal  of  all  organic 
material  from  embankment  foundations; 
at  (2),  embankment  material  must  meet 
some  suitability  standards;  at  (3), 
embankment  layers  must  be  compacted 
as  necessary;  and  at  (4),  minimum 
seismic  safety  factor  of  1.2  and  static 
safety  factor  of  1.5  must  be  met. 

OSM  requirements  for  road 
embankments  at  30  CFR  816/817.151(b) 
apply  only  to  primary  roads,  and 
provide  that  each  primary  road 
embankment  shall  have  a  minimum 
static  factor  of  1.3  (or  meet  the 
requirements  established  under  Sec. 
780.37(c),  which  allow  for  regulatory 
authorities  to  establish  design  standards 
in  lieu  of  the  static  safety  factor).  The 
Federal  regulations  for  support  facilities 
(which  includes  railroads)  at  30  CFR 
780.38/784.30  and  816/817.181  have  no 
embankment  or  stability  requirements. 
Therefore,  we  find  that  the  proposed 
deletion  of  the  more  specific  design, 
construction,  and  performance 
standards  is  not  inconsistent  with  the 
Federal  requirements. 

For  the  reasons  discussed  above,  we 
approve  the  proposed  revisions  to  ARM 
17.24.603. 

C.16.  ARM  17.24.604    Soil  Removal 
(From  Road  Areas)  (30  CFR  816/817.22, 
816/817.150,  816/817.151,  and  816/ 
817.181) 

Montana  proposed  to  delete  this  rule, 
which  required  removal  of  soil  before 
road  or  railroad  construction,  including 
a  distance  of  10  feet  (or  other  distance 
approved  by  the  regulatory  authority) 
from  the  edge  of  the  road,  and  to 
prevent  contamination  or  degradation  of 
soil.  In  its  explanatory  note,  Montana 
indicates  that  all  of  these  requirements 
are  duplicated  at  ARM  17.24. 701,  except 
the  10  feet  distance.  They  note  that  the 


10  feet  distance  is  arbitrary  and 
impractical. 

OSM's  rules  regarding  roads  and 
support  facilities  at  30  CFR  816/ 
817.150,  816/817.151,  and  816/817.181 
do  not  address  soil  handling  for  roads; 
instead,  soil  handling  requirements  for 
all  mining  operations,  including  roads, 
are  addrossed  in  30  CFR  816/817.22. 
There  is  no  requirement  for  soil  removal 
beyond  the  edges  of  roads  or  railroads. 
We  find  that  Montana's  proposed 
deletion  of  ARM  17.24.604  is  not 
inconsistent  with  the  Federal 
requirements,  and  we  approve  the 
deletion. 

C.17.  ARM  17.24.605     Hydrologic 
Impact  of  Roads  and  Railroad  Loops  (30 
CFR  816/817.150,  816/817.151.  and 
816/817.181) 

Montana  proposed  numerous  changes 
to  this  rule.  In  several  sections.  Montana 
proposed  to  apply  these  requirements  to 
railroad  loops  in  addition  to  roads. 
Under  OSM's  rules,  railroads  are 
considered  "support  facilities."  Their 
performance  standards  at  30  CFR  816/ 
817.181  are  similar  to.  but  less  specific 
than,  the  performance  standards  for 
roads.  We  find  that  applying  road 
performance  standards  to  railroad  loops 
is  not  inconsistent  with  the  Federal 
requirements. 

At  paragraph  (1),  Montana  proposed 
to  delete  the  requirement  that 
contributions  of  sediment  not  exceed 
the  limits  of  State  or  Federa?  law.  As 
Montana  noted  in  its  explanation,  this 
requirement  also  exists  at  ARM 
17.24.633(4).  Therefore,  the  deletion  of 
this  language  does  not  eliminate  the 
requirement. 

At  paragraph  (2),  Montana  proposed 
to  delete  some  detailed  requirements  for 
locations  of  road  drainage  ditches, 
particularly  with  regard  to  cut  and  fill 
slopes.  Similar  language  existed  in 
OSM's  initial  permanent  program  rules 
at  then-existing  30  CFR  816.153(b)(1), 
but  was  subsequently  deleted. 
Currently,  at  30  CFR  816/817. 151(d)(3), 
there  are  no  corresponding  requirements 
for  road  ditches.  Montana  also  proposed 
to  delete  the  last  sentence  of  paragraph 
(2),  which  addressed  ditch  slope.  As 
Montana  notes,  this  is  redundant  with 
paragraph  (3)  (intro),  which  requires  all 
roads  to  be  adequately  drained. 
Therefore,  we  fiud  that  these  proposed 
deletions  are  not  inconsistent  with 
Federal  requirements. 

At  paragraph  (3),  Montana  proposed 
to  exclude  ramp  roads  from  road 
drainage  control  requirements.  As  noted 
above,  in  OSM's  regulations  ramp  roads 
are  excluded  frem  the  definition  of 
"road"  at  30  CFR  701.5.  and  hence  OSM 
has  no  requirements  for  ramp  roads 


46468         Federal  Re^ster/Vol.,68,.No.  151/ Wednesday,  Augusjt  6,  2003 /Rules  and  Regulations 


beyond  the  ;eneral  sediment  controls 
required  in  lie  pit  area.  Montana  also 
proposed  to  add  culverts  and  bridges  to 
the  non-exhiustive  list  of  drainage 
control  strui  :tures  that  may  be  used.  The 
Federal  pro'  ision  at  30  CFR  816/ 
817.151(d)(:  )  similarly  suggests  culverts 
and  bridges,  Therefore,  we  find  that 
these  propoi  led  revisions  are  not 
inconsistent  with  the  Federal 
requirement  >. 

At  new  su  bparagraph  (3)(a),  Montana 
proposed  to  delete  the  restriction  that 
discharge  ca  pacity  of  road  water-control 
structures  n;  ay  not  rely  on  hydraulic 
head  (;.e..  inpoundment  at  the 
entrance).  Ir  stead,  Montana  proposed 
that  the  disc  large  must  "safely"  pass 
the  required  design  event.  Montana 
notes  in  its  <  xplanation  that  use  of 
hydraulic  h«  ad  to  increase  discharge 
rates  can  be  safe  in  some  cases.  The 
OSM  requin  ment  at  30  CFR  816/ 
817.151(d)(1)  only  requires  that  the 
drainage-coi  itrol  system  be  designed  to 
"safely  pass  '  the  design  event.  We  find 
the  Montana  revision  to  be  consistent 
with  the  Fee  eral  requirement.  Montana 
also  propose  d  to  add  a  provision  that 
the  Departm  jnt  may  require  a  greater 
design  eveni  for  culverts  than  the  10- 
year  storm. '  'his  revision  matches 
language  in  he  Federal  rule. 

At  new  su  jparagraph  (3)fb),  Montana 
proposed  to  ielete  a  requirement  that 
certain  large  culverts  be  designed  for  a 
25-year  ston  i  event.  Similar  language 
existed  in  Ol  JM's  initial  permanent 
program  rule  s  at  then-existing  30  CFR 
816.153(c)(l  ,  but  was  subsequently 
deleted.  Cur  ent  OSM  rules  require,  for 
primary  roac  s,  that  the  drainage  control 
system  be  df  signed  for  a  10-year  storm 
"or  greater  e  ^ent"  as  specified  by  the 
regulatory  ai  thority  (which  was  also 
added  by  Mc  ntana  at  new  subparagraph 
(3)(a)).  We  fi  id  that  Montana's  proposed 
revision  is  c(  insistent  with  the  Federal 
requirement 

At  new  su  )paragraph  (3)(c),  Montana 
proposed  to  delete  culvert  requirements 
for  trash  racl  s  and  fill  cover  depths. 
Similar  language  existed  in  OSM's 
initial  perma  nent  program  rules  at  then- 
existing  30  C  FR  816.153(c)(1),  but  was 
subsequentl]  deleted.  OSM's  current 
regulations  a  t  30  CFR  816/817.151(d)(2) 
require  only  that  culverts  be  maintained 
in  a  free  and  operating  condition. 
Montana  has  retained  language 
requiring  tha  t  culverts  be  constructed  to 
avoid  pluggi  ig.  We  find  Montana's 
proposed  de  etion  to  be  consistent  with 
the  Federal  r  jquirements. 

Also  in  thi  >  subparagraph,  Montana 
has  proposec  to  delete  a  provision 
specifying  cv  Ivert  spacing.  Again, 
similar  langv  age  existed  in  OSM's 
initial  perma  oent  program  rules  at  then- 


existing  30  CFR  816.153(c)(2).  but  was 
subsequently  deleted.  OSM's  current 
regulations  at  30  CFR  816/817.151(d)(l) 
require  only  that  the  drainage  control 
system  be  designed  to  safely  pass  the 
runoff  from  the  design  storm  event.  A 
similar  requirement  exists  in  the 
Montana  program  at  subparagraph 
(3)(a).  We  find  Montana's  proposed 
deletion  to  be  consistent  with  the 
Federal  requirements. 

At  new  subparagraph  (3)(f),  Montana 
proposed  to  delete  a  cross-reference 
requiring  soil  removal  to  be  consistent 
with  ARM  17.24.604.  As  noted  in  the 
finding  above,  we  are  approving 
deletion  of  the  Montana  rule  at  ARM 
17.24.604.  As  noted  above,  OSM 
regulations  do  not  impose  any  soil- 
removal  requirements  specific  to  roads. 
We  find  Montana's  proposed  deletion  of 
this  cross-reference  to  be  consistent 
with  the  Federal  requirements. 

For  the  reasons  discussed  above,  we 
approve  Montana's  proposed  revisions 
to  ARM  17.24.605. 

C.18.  ARM  17.24.607  Maintenance  of 
Roads  and  Railroad  Loops  (30  CFR  816/ 
817.150.  816/817.151.  and  816/817.181) 

Montana  proposed  to  make  the 
following  revisions  concerning  the 
maintenance  of  roads:  (1)  Montana 
proposed  to  include  railroad  loops  with 
the  performance  standards  for  roads  and 
eliminate  the  differentiation  of  "access 
and  haul"  roads;  (2)  at  new  subsection 
(2)(a).  Montana  proposed  to  eliminate 
the  phrase  "resulting  from  sudden 
runoff  events"  concerning  wet  field 
conditions;  (3)  at  new  subsection  (2)(c), 
Montana  proposed  to  specify  that  runoff 
and  sediment  are  contained  "in 
accordance  with  the  approved  drainage 
control  plan;"  and  (4)  Montana 
proposed  to  make  other  editoried 
revisions  and  to  recodify  some 
provisions. 

At  ARM  17.24.607,  as  well  as  other 
sections  in  this  submittal,  Montana 
proposed  to  add  "railroad  loops,"  and  to 
eliminate  the  differentiation  of  access 
and  haul  roads  in  favor  of  "roads."  OSM 
has  approved  Montana's  definition  of 
"railroad  loops"  in  another  technical 
finding.  Under  OSM's  rules,  railroads 
are  considered  "support  facilities." 
Their  performance  standards  at  30  CFR 
816/817.181  are  similar  to,  but  less 
specific  than,  the  performance  standards 
for  roads.  We  find  that  applying  road 
performance  standards  to  railroad  loops 
is  not  inconsistent  with  the  federal 
requirements. 

At  paragraph  (1),  Montana's  proposal 
would  apply  maintenance  requirements 
to  all  roads.  Since  Montana's  definition 
of  roads  includes  more  travel  ways  than 
does  the  Federal  definition,  the 


maintenance  requirement  is  being 
applied  to  all  roads  covered  by  the 
Federal  requirement  at  30  CFR  816/ 
817.150.  Therefore,  we  find  Montana's 
proposed  revision  to  be  consistent  with 
the  Federal  requirement. 

At  ARM  17.24. 607(2)(a),  Montana 
proposed  to  eliminate  the  phrase 
"resulting  from  sudden  runoff  events" 
concerning  the  operator's  inability  to 
maintain  ditches,  culverts,  drains,  trash 
racks,  debris  basins  and  other  drainage 
structiues  due  to  wet  field  conditions. 
Montana  has  proposed  this  deletion  to 
broaden  the  rule  and  to  consider  all  wet 
field  conditions,  not  only  those  caused 
by  sudden  runoff  events.  For  example, 
this  may  apply  to  spring  snow  melt.  As 
previously  approved,  the  provision  in 
essence  allows  temporary  deferral  of 
maintenance  on  drainagescontrol 
structures  under  wet  conditions,  but  the 
deferral  is  only  allowed  when  there  is 
no  environmental  or  public  risk  and 
when  all  sediment  is  controlled.  There 
is  no  corresponding  OSM  provision. 
Given  the  limits  on  the  applicability  of 
the  deferral,  we  find  that  extending  the 
deferral  to  other  wet  field  conditions  is 
not  inconsistent  with  the  Federal 
requirements. 

Based  on  the  discussions  above,  we 
approve  Montana's  proposed  revisions 
to  this  rule. 

C.19.  ARM  17.24.623     Blast  Schedule 
(30  CFR  816/817.64) 

Montana  proposed  to  delete  the 
requirement  that  the  blasting  period 
may  not  exceed  an  aggregate  of  8  hours 
in  any  one  day  and  that  the  Department 
may  impose  more  restrictive  conditions, 
pursuant  to  ARM  17.24.624. 

The  Federal  equivalent  at  30  CFR 
816.64(a)(1)  states  that  the  operator  shall 
conduct  blasting  operations  at  times 
approved  by  the  RA  and  that  the  RA 
may  limit  the  area  covered,  timing,  and 
sequence  of  blasting  as  listed  in  the 
schedule  if  such  limitations  are 
necessary  and  reasonable  in  order  to 
protect  the  public  health  and  safety  or 
welfare.  The  provision  which  Montana 
proposed  for  deletion  falls  within  the 
State's  discretion  to  specify,  according 
to  the  Federal  regulations.  There  is  no 
exact  Federal  equivalent.  Therefore,  we 
find  the  proposed  revisions  are  not 
inconsistent  with  the  applicable  Federal 
provisions  and  we  approve  them. 

C.20.  ARM  17.24.633  Water  Quality 
Performance  Standards  (30  CFR  816/ 
817.42,  816/817.46) 

At  paragraph  (3),  Montana  proposed 
to  extend  the  requirement  that  sediment 
ponds  be  constructed  prior  to  mining  to 
all  sediment  controls  and  add  a  cross- 
reference  requiring  compliance  with 
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ARM  17.24.638  (sediment  control 
measures).  As  revised,  all  sediment 
controls  must  be  constructed  before 
mining  operations,  and  comply  with 
ARM  17.24.638  and  17.24.639. 
Similarly,  OSM's  rules  at  30  CFR  816/ 
817.46(b)(3)  and  (4)  require  all  siltation 
structures  to  be  constructed  prior  to 
mining  operations,  and  impoimdments 
to  be  in  compliance  with  the 
impoundments  rule.  We  find  Montana's 
proposed  revisions  to  be  consistent  with 
the  Federal  requirements. 

At  paragraph  (4),  Montana  proposed 
to  delete  language  specifying  imder 
which  circumstances  effluent  limits 
apply,  but  the  deleted  language  is 
replaced  by  the  added  language  "all 
discharges  which  include  *  *  *  [water 
fi-om  disturbed  areas]."  Similarly. 
Montana  proposed  to  delete  a  non- 
exhaustive  list  of  effluent  parameters 
v/hich  must  be  met,  but  also  proposed 
to  replace  the  deletion  with  language 
stating  that  discharges  must  be  in 
compliance  with  all  Federal  and  State 
laws  and  regulations  and  "all  applicable 
effluent  limitations."  The  Federal 
requirement  at  30  CFR  816.42  requires 
that  discharges  of  water  from  disturbed 
areas  meet  effluent  limits  promulgated 
by  the  U.S.  Environmental  Protection 
Agency.  We  find  Montana's  proposed 
revisions  to  be  consistent  with  the 
Federal  requirement.  At  subparagraph 
(4)(b),  Montana  proposed  to  delete 
language  requiring  that  "when  BTCA 
practices  result  in  a  point  discharge,  the 
discharge  must  meet  applicable  effluent 
limitations."  Montana's  explanation 
notes  that  this  language  is  redundant. 
We  agree  that  the  deleted  language  is 
repetitive  ("discharges  must  be  in 
compliance  with  all  federal  and  state 
laws  and  regulations  and  all  applicable 
effluent  limitations").  We  also  note  that 
this  deletion  would  not  affect  any  legal 
requirements  under  the  Montana 
counterparts  to  the  Clean  Water  Act. 

At  paragraph  (6),  Montana  proposed 
to  delete  a  provision  requiring  that 
"BTCA  [Best  Technology  Currently 
Available"!  practices  must  be  installed, 
operated,  and  maintained  to  treat  any 
water  discharged  from  the  disturbed 
area  to  ensure  compliance  with  all 
federal  and  state  laws  and  regulations 
and  the  limitations  of  this  rule."  We 
agree  with  Montana  that  this  provision 
was  redundant,  repeating  other  language 
in  the  rule  as  noted  above. 

For  the  reasons  discussed  above,  we 
find  that  Montana's  proposed  revisions 
are  no  less  effective  than  the  Federal 
requirements,  and  we  approve  the 
proposed  revisions. 


C.21.  ARM  17.24.634    Reclamation  of 
Drainages  (30  CFR  816/817.43) 

.At  paragraph  (2),  Montana  proposed 
to  delete  the  requirement  for  operators 
to  submit  design  modifications  at  least 
120  days  prior  to  reclamation  of  a 
drainage.  However,  the  designs  would 
still  be  required  to  be  approved  by  the 
Department  before  construction  begins. 
We  note  that  reclaimed  drainages  meet 
the  definition  of  "diversion"  at  ARM 
17.24.301(33),  and  in  particular  are 
permanent  diversions.  Hence,  under 
ARM  17.24.317.  initial  designs  must  be 
included  in  the  initial  permit 
application.  Further.  Montana  proposed 
to  delete  language  requiring  the  operator 
to  notify  the  Department  when 
construction  begins,  and  to  require 
Departmental  inspection  and  approval 
of  regraded  drainages  prior  to  resoiling 
and  seeding.  We  agree  with  Montana 
that  the  explicit  timeframe  for 
Submission  of  revised  designs  is  not 
needed,  so  long  as  regulatory  authority 
approval  is  obtained  prior  to 
construction.  We  further  agree  with 
Montana's  explanatory  note  that 
operational  efficiencies  of  both  the  mine 
operator  and  the  Department  are 
unnecessarily  limited  by  the  notification 
and  pre-soiling  inspection  and  approval 
requirements.  The  Federal  regulations  at 
30  CFR  816/817.43  contain  nasuch 
specific  requirements. 

Also  at  paragraph  (2).  Montana 
proposed  to  delete  the  word  "detailed." 
used  to  describe  the  required  designs. 
We  agree  that  the  specific  requirements 
for  the  designs  are  specified  elsewhere. 
Also  proposed  for  deletion  was  the 
requirement  that  the  designs  "represent 
the  state  of  the  art  in  reconstruction  of 
geomorphically  stable  channels."  We 
agree  that  "state  of  the  art"  is  a 
subjective  standard  difficult  to  enforce 
fairly,  and  that  geomorphically  stable 
channels  are  in  any  case  required  under 
paragraph  (1)  of  the  rule. 

Montana  further  proposed  to  delete 
language  requiring  that  drainage 
reclamation  designs  be  certified  by  a 
qualified  registered  professional 
engineer.  Montana's  explanatory  note 
indicates  that  the  requirement  "is 
unnecessary,  because  there  does  not 
appear  to  be  more  of  a  rationale  for 
having  such  designs  certified  compared 
to  any  other  work  submitted  by  an 
operator  that  does  not  currently  require 
certification.  There  is  nothing 
particularly  unique  or  critical  (e.g., 
public  safety)  about  drainage  design 
that  requires  certification.  Thus,  this 
requirement  is  proposed  for  deletion." 
We  disagree  with  this  position.  Like 
diversions  in  general,  reclaimed  stream 
chaimels  require  the  calculation  of 


runoff  volumes,  peak  flows,  channel- 
flow  velocities,  and  erosive  potential,  hi 
this  case,  there  is  a  particular  need  to 
address  "geomorphic  habit  or 
characteristic  pattern,"  geomorphic 
stability,  and  riffle-pool  sequences. 
Therefore,  we  find  adequate  need  for 
professional  engineer  design  and 
certification.  We  note  that  the  Federal 
rules  at  30  CFR  816/81 7.43(b)(4)  require 
stream  channel  diversions  of 
intermittent  and  perennial  streams  to  be 
designed  and  certified  by  a  registered 
professional  engineer.  However,  we  note 
that  in  this  case  deletion  of  this 
language  does  not  in  fact  delete  the 
requirement  that  reclaimed  drainages  be 
designed  and  certified  by  a  registered 
professional  engineer.  As  discussed 
above,  these  reclaimed  drainages  meet 
the  Montana  definition  of  "diversion"  at 
ARM  17.24.301(33).  Hence,  under  ARM 
17.24.635(5),  design  and  certification  by 
a  registered  professional  engineer  is  still 
required  for  any  diversion  of  a  stream 
channel. 

At  paragraph  (3),  Montana  proposed 
to  remove  subparagraph  (l)(a)  from  the 
requirements  for  which  alternative 
reclamation  techniques  might  be 
approved.  This  deletion  would  restrict 
the  allowed  variance  to  a  greater  extent 
than  is  ciurently  approved.  There  is  no 
exact  Federal  counterpart  to  this  rule. 
The  regulations  at  310  CFR  780.21(h), 
816.41(a)  and  (d),  and  816/81 7.43(b) 
require  that  diversions  protect  the 
hydrologic  balance,  water  quality,  and 
channel  volume.  We  find  Montana's 
proposed  deletion  to  be  consistent  with 
those  requirements. 

For  the  reasons  discussed  above,  we 
find  that  Montana's  proposed  revisions 
are  no  less  effective  than  the  Federal 
requirements,  and  we  approve  the 
proposed  revisions.  As  noted  above, 
approval  of  the  proposed  deletion  in 
paragraph  (2)  of  the  requirement  for 
engineer  design  and  certification  of 
designs  for  drainage  channel 
reclamation  does  not  effectively 
eliminate  that  requirement,  as  it  is 
duplicated  in  ARM  17.24.635(5). 

C.22.  ARM  17.24.639  Sedimentation 
Ponds  and  Other  Treatment  Facilities 
(30  CFR  816/817.46,  816/817.49) 

At  subparagraph  (l)(c),  Montana 
proposed  to  delete  a  requirement  that 
sediment  storage  in  sediment  ponds  be 
determined  using  the  universal  soil  loss 
equation  (with  some  specified 
parameters),  the  sediment  density 
method,  or  other  empirical  method 
derived  from  regional  studies.  The 
revision  would  instead  require  only  that 
the  sediment  storage  volume  be 
determined  by  a  method  approved  by 
the  Department.  One  ciurently- 
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approved  alternative  to  this,  to  provide 
0.035  acre-l  eet  per  distiubed  acre,  was 
proposed  tc  be  revised  by  reducing  the 
required  vo  ume  to  0.02  acre-feet  per 
acre  and  ex^  ;luding  acres  of  well- 
established  reclamation.  Lesser 
sediment  st  )rage  would  be  allowed 
upon  site-s|  lecific  demonstration,  but 
greater  sedi  nent  volume  may  be 
required  if  i  lecessary.  The 
correspondi  ng  Federal  regulation  at  30 
CFR  816/81  7.46(c)(l){iii)(A)  only 
requires  sec  iment  ponds  to  provide 
adequate  se  iiment  storage  volume.  The 
preamble  to  this  regulation  (48  FR 
^44032.  440^  1-2;  9/26/83)  states  that  the 
determiriati  )n  of  actual  sediment 
storage  volu  me  is  left  to  the  professional 
engineer,  ar  d  that  in  approving  the 
design  the  r  Jgulatory  authority  must  be 
satisfied  the  t  the  storage  volume  is 
adequate.  V  ontana  has  long-term 
experience  i  n  working  with  sediment 
volume  esti:  nates  in  its  coal  fields. 
Under  the  p  roposed  revision,  Montana 
must  approi  e  the  method  of  storage 
volume  calc  ulation.  Montana  has  also 
determined  Lhat  0.02  acre-feet  of  storage 
per  acre  of  c  isturbed  area  is  adequate. 
Montana  als  o  retains  the  abiUty  to 
require  grea  er  storage  volumes  when 
necessary.  1  herefore,  this  proposed 
revision  is  n  o  less  effective  than  the 
correspondi  ig  Federal  regulation. 

At  paragn  ph  (2),  Montana  proposed 
to  delete  a  r(  quirement  that  the 
permittee  m  ly  be  required  to  conduct 
annual  bath  'metric  studies  of  some 
sediment  pc  ads.  There  is  no  such 
requirement  in  the  Federal  regulations. 
Therefore,  tiie  proposed  deletion  is  not 
inconsistent  with  the  Federal 
requirement ;. 

At  existin  ;  paragraph  (6),  Montana 
proposed  to  delete  a  statement  that 
compliance  ,vith  this  rule  does  not 
eliminate  op  erator  responsibility  for 
compliance  (Vith  the  effluent  limits  of 
ARM  17.24.1 133.  The  earlier  rule,  as 
discussed  at  ove,  requires  that  all 
discharges  n  lust  be  in  compliance  with 
all  effluent  1  mits.  We  agree  with 
Montana  tha  t  the  language  proposed  for 
deletion  duf  licates  the  requirements  of 
ARM  17.24.(i33.  Therefore,  the  proposed 
deletion  is  n  at  inconsistent  with  the 
Federal  requ  ireraents. 

At  existini ,  paragraph  (9),  Montana 
proposed  to  delete  a  requirement  that 
embankmen  s  for  sediment  ponds  be 
constructed  n  compliance  with  ARM 
17.24.603.  A  i  discussed  above,  Montana 
is  moving  su  ch  requirements  from  ARM 
17.24.603  to  this  rule  at  paragraphs 
(11)-(17).  Tl  erefore,  this  proposed 
deletion  doe ;  not  remove  any  applicable 
requirement  i. 

At  existini  paragraphs  (12),  (14),  and 
(15),  Montan  a  proposed  to  delete 


requirements  that  (1)  Embankment 
heights  be  increased  to  allow  for 
settlement;  (2)  specified  embankment 
slopes;  and  (3)  specified  foundation 
scarification.  There  are  no  such 
requirements  in  the  Federal  regulations. 
Therefore,  the  proposed  deletions  are 
not  inconsistent  with  the  Federal 
requirements. 

At  new  paragraphs  (13)  and  (15)(c), 
Montana  proposed  to  add  requirements 
for  embankment  foundation 
construction  on  steeper  slopes  and 
embankment  compaction  standards. 
There  are  currently  no  such  Federal 
requirements,  though  similar  detailed 
design  specification  were  earlier 
included  in  OSM's  first  permanent 
program  regulations  in  1979.  These 
requirements  are  not  inconsistent  with 
the  Federal  requirements  for 
impoundment  stability  at  30  CFR  816/ 
817.49(a)(4)  and  foimdation  stability  at 
816/81 7.49(a)(6). 

At  paragraph  (18),  Montana  proposed 
to  add  a  requirement  for  temporary 
sediment  controls  during  sediment 
pond  construction.  There  is  no  such 
requirement  in  the  Federal  regulations, 
but  this  is  not  inconsistent  with  the 
requirement  at  30  CFR  816/81 7.46(b) 
that  additional  contributions  of 
sediment  be  prevented  to  the  extent 
possible. 

At  paragraph  (22)(b),  Montana 
proposed  a  new  requirement  that,  for 
ponds  containing  (rather  than  passing) 
design  storms,  the  design  certification 
indicate  that  safe  dewatering  will  occur 
within  appropriate  times.  Montana 
proposed  this  revision  in  response  to 
our  letter  of  July  10,  1997  (Item  10b),  in 
which  we  identified  issues  in  a  previous 
program  amendment  submittal.  The 
proposed  addition  is  substantively  the 
same  as  the  Federal  requirement  at  30 
CFR816/817.49(c)(2). 

At  paragraph  (27)(a),  Montana 
proposed  to  delete  a  requirement  that, 
for  excavated  sediment  ponds,  the 
perimeter  slopes  must  not  be  steeper 
than  33  percent.  Montana's  explanatory 
note  indicates  that  steeper  slopes  would 
help  minimize  the  amount  of  land 
disturbed  and  increase  operational 
efficiency.  The  Federal  regulations  at  30 
CFR  816/817.46  and  816/817.49  do  not 
specificcdly  address  excavated 
impoundments,  nor  their  perimeter 
slopes.  The  vertical  portion  of  any 
remaining  highwall  is  required  at  816/ 
817.49(a)(10).to  be  far  enough  below 
water  line  to  provide  adequate  safety  for 
water  users.  Impoundment  designs  must 
be  certified  as  meeting  current,  prudent 
engineering  practices,  which  would 
include  stable  slopes;  this  would  still  be 
required  by  the  Montana  rule.  We  find 


the  proposal  to  be  consistent  with  these 
requirements. 

For  the  reasons  discussed  above,  we 
approve  these  proposed  revisions. 

C.23.  ARM  17.24.645(6)  and 
17.24.646(6)    Ground  Water  Monitoring 
and  Surface  Water  Monitoring  (30  CFR 
816/817.41{c}.  (e)) 

Montana  proposed  to  revise  these 
paragraphs  to  update  references  to 
standard  water  quality  analysis  methods 
that  may  be  used  for  ground  water 
monitoring.  Most  of  the  revisions  are 
editorial  clarifications.  One  of  the 
standard  references  proposed  for 
approval  is  the  Department's  "Circular 
WQB-7"  (November  1998  edition).  In  a 
final  rule  dated  February  12,  2002  (67 
FR  6395,  6401;  see  Finding  P),  we 
deferred  a  decision  whether  to  approve 
an  earlier  proposed  revision  to  these 
paragraphs  that  referenced  an  earlier 
(April  1994)  edition  of  "Circular  WQB- 
7."  We  deferred  then  because  Montana 
informed  us  that  "Circular  WQB-7"  was 
being  revised,  and  we  could  not  approve 
the  revised  rule  until  the  new  edition  of 
"Circular  WQB-7"  was  reviewed  by 
OSM  to  ensure  that  it  did  not  conflict 
with  40  CFR  part  136. 

We  have  not  yet  been  able  to  review 
the  revised  "Circular  WQB-7." 
However,  we  note  that  the  current 
proposed  revision  requires  groundwater 
analyses  to  comply  with  both  40  CFR 
part  136  and  "Circular  WQB-7."  Hence, 
if  any  conflict  exists,  the  discrepancy 
would  have  to  be  resolved  in  favor  of 
the  more  stringent  requirements. 
Therefore,  we  find  that  the  proposed 
revisions  are  not  inconsistent  with  the 
Federal  requirement,  and  we  approve 
the  revisions.  This  action  supercedes 
the  earlier  deferral. 

C.24.  ARM  17.24.702(6)    Redistribution 
and  stockpiling  of  soil  (30  CFR  816/ 
817.22(d)) 

Montana  proposed  to  delete  the 
requirement  that  soil  redistribution 
achieve  "approximate  uniform" 
thicknesses.  Montana's  explanatory  note 
indicates  that  the  intent  is  "to  allow 
varying  soil  substrate  thicknesses 
conducive  to  plant  diversity  and  • 
specific  revegetation  needs." 

We  note  that  ARM  17.24.701  requires 
removal  of  soil  from  all  areas  disturbed 
by  mining  operations.  Hence, 
"redistribution"  would  imply  that  all 
such  areas  receive  at  least  some  soil 
during  resoiling  operations.  Similarly, 
ARM  17.24.702(1)  and  (2)  require  soil  to 
be  distributed  on  all  graded  areas.  Taken 
together  with  paragraph  (6)  as  proposed 
for  revision,  all  of  these  requirements 
would  imply  that  no  area  disturbed  by 
mining  operations  could  be  left  without 
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any  soil.  So  the  question  is  whether  the 
disturbed  area  must  all  be  resoiled  to 
the  same  thickness. 

The  preamble  to  the  Federal 
regulation  (48  FR  22100;  May  16, 1983) 
included  a  discussion  of  this  issue. 
Concern  was  expressed  by  a  commenter 
that  uniform  soil  depths  might  lead  to 
monocultures  and  be  incompatible  with 
reclamation  objectives.  In  response, 
OSM  modified  the  final  rule  to  add  that 
redistribution  would  be  to  an 
approximately  uniform  thickness 
"consistent  with  the  approved 
postmining  land  use"  and  final  graded 
contour.  We  note  that  native 
imdisturbed  soils  exhibit  a  great  range 
of  depths  within  small  areas,  reflecting 
both  topographic  impacts  and  biotic 
influences,  and  soil  depth  range 
contributes  to  the  premine  plant 
communities  and  landscape  diversity. 
Efforts  to  reconstruct  the  premining 
ecosystem  should  thus  also  include 
varying  replaced  soil  depths  to  reflect 
topography,  the  various  plant 
communities  to  be  obtained  by 
revegetation,  and  postmining  land  use. 
The  Montana  rules  at  ARM 
1 7.24.31 3(4)(c)(ii)  require  such  soil 
replacement  depths  to  be  specified  in 
the  permit  application.  We  note  that  the 
majority  of  reclamation  in  Montana  is 
directed  to  the  postmining  land  uses  of 
grazing  and  wildlife  habitat,  with  the 
goal  of  achieving  diverse  plant 
communities,  for  which  varying  soil 
depths  are  appropriate.  On  lands  with 
postmining  land  uses  where 
approximately  uniform  soil  replacement 
depths  are  appropriate  (such  as 
•  cropleind  or  pasture),  Montana  would 
retain  the  authority  to  require  such 
approximately  uniform  depths. 

Because  Montana  has  retained  the 
requirement  that  soil  be  redistributed  in 
a  manner  that  achieves  thicknesses 
consistent  with  soil  resource  availability 
and  appropriate  for  the  postmining 
vegetation,  land  uses,  contours,  and 
surface  water  drainage  patterns,  we  find 
that  the  proposed  deletion  of  the 
requirement  for  approximate  uniform 
thickness  does  not  render  the  Montana 
program  less  effective  than  the  Federal 
requirements  in  achieving  the  purposes 
of  SMCRA. 

C.25.  ARM  17.24.711(1)    Establishment 
of  vegetation  (30  CFR  816/817.111) 

Montana  proposed  to  move  fi-om  ARM 
17.24.716(2)  two  requirements:  that  the 
revegetation  consist  of  predominantly 
native  species  and  that  the  revegetation 
be  capable  of  self-regeneration.  We  agree 
with  Montana  that  those  requirements 
make  more  sense  in  this  rule,  stating 
general  performance  standards,  than  in 
the  latter  rule  about  revegetation 


methods.  Accordingly,  we  approve  this 
revision. 

Montana  also  proposed  to  add 
exceptions  to  the  "predominantly 
native"  requirement  as  provided  in 
MCA  82-4-233(4)  or  82-4-235(2).  The 
first  of  these  is  a  provision  that,  for 
some  operations  (those  seeded  between 
SMCRA's  initial  regulatory  date  and 
January  1, 1984),  introduced  species  are 
considered  by  Montana  to  be  necessary 
and  desirable  to  achieve  the  postmining 
land  use  and  may  constitute  a  major  or 
dominant  component  of  the 
revegetation.  This  provision  was 
approved  by  OSM  on  Jime  12,  2001  (66 
FR  31530,  31531;  Finding  3).  The 
provision  at  MCA  82-4-235(2)  provides 
a  similar  allowance,  and  supplemental 
planting  without  restarting  the  bond 
liability  period,  for  areas  disturbed  prior 
to  SMCR[A  regulation.  It  was  approved 
by  OSM  on  January  22,  1999  (64  FR 
3604,  3608;  Finding  8).  The  revision 
proposed  at  ARM  17.24.711(1) 
implements  these  previously-approved 
statutory  exemptions,  and  is  therefore 
not  inconsistent  with  the  Federal 
requirements.  Therefore,  we  approve 
this  revision. 

C.26.  ARM  17.24.716(2),  (5)     Method  of 
revegetation  (30  CFR  816/817.111) 

As  noted  in  the  finding  above, 
Montana  proposed  to  move  two 
requirements  from  paragraph  (2)  of  this 
rule  to  ARM  17.24.711:  that  the 
revegetation  consist  of  predominantly 
native  species  and  that  the  revegetation 
be  capable  of  self-regeneration.  This 
revision  was  approved  in  that  finding. 
Other  descriptors  proposed  for  deletion 
here  (e.g.  permanent,  diverse)  are 
duplicated  in  the  earlier  rule,  and  we 
also  approve  those  deletions. 

Montana  also  proposed  in  paragraph 
(2)  to:  (1)  Change  a  requirement  for 
Department  approval  of  seeding  other 
than  on  the  contour  to  a  requirement 
that  seeding  be  done  on  the  contour 
whenever  possible;  and  (2)  delete  an 
allowance  for  drill  seeding  in  separate 
rows  according  to  Soil  Conservation 
Service  (now  known  as  Natural 
Resources  Conservation  Service) 
guidelines.  These  existing  requirements 
provided  more  detail  than  is  contained 
in  the  Federal  requirements  at  30  CFR 
816/817.22  and  .111-114.  Therefore, 
deletion  of  these  more  specific 
provisions  is  not  inconsistent  with  the 
Federal  requirements  and  we  approve 
them. 

At  subparagraph  (5)(b),  Montana 
proposed  to  add  two  allowances  for 
introduced  species  intended  to 
implement  two  statutory  revisions 
previously  approved  by  OSM.  For  the 
same  reasons  discussed  in  the  finding 


above  on  ARM  17.24.711,  we  approve 
the  revisions  proposed  here. 

C.27.  ARM  17.24.733(3)    Measurement 
Standards  for  Woody  Plants  (30  CFR 
816/817. 116(b)(3)) 

Montana  proposed  to  delete  a 
provision  requiring  that,  when  counting 
woody  plants  with  multiple  stems,  only 
the  tallest  stem  may  be  counted.  There 
is  no  Federal  counterpart  for  the 
provision  proposed  for  deletion. 

We  agree  with  Montana's  statement 
that  it  is  often  difficult  to  determine 
which  multiple  stems  constitute  one 
individual,  and  hence  difficult  to  obey 
the  provision.  Further,  as  long  as  the 
same  techniques  are  used  for  both 
determining  success  standards  and 
measuring  success  against  those 
standards,  determination  of  revegetation 
success  is  not  hindered.  Therefore,  we 
find  that  the  proposed  deletion  does  not 
render  the  Montana  program  less 
effective  than  the  Federal  regulations 
and  we  approve  the  revision. 

C.28.  ARM  17.24.825(3)    Alternate 
Reclamation:  Alternate  Revegetation  (30 
CFR816/817.116(b)(2)) 

In  this  paragraph,  Montana  proposed 
to  revise  one  method  of  determining 
revegetation  success  standards  for  non- 
prime  farmland  cropland  from  target 
yields  under  ARM  17.24.815(2)  to 
technical  standards  from  historical  data 
under  17.24.724(5).  We  note  that 
success  standards  for  prime  farmlands 
are  those  specified  at  ARM  17.24.815(2). 
The  success  standards  addressed  in  this 
revision  are  for  non-prime  cropland, 
and  need  not  address  the  requirements 
for  prime  farmlcind. 

The  Federal  regulations  at  30  CFR 
816/817.116{b)(2)  require  only  that,  in 
determining  whether  revegetation  meets 
the  premining  vegetation,  either  a 
reference  area  or  other  success 
•standards  be  specified  by  the  regulatory 
authority.  We  find  that  the  reference  to 
technical  standards  derived  from 
historic  data  meets  these  requirements. 
Therefore,  we  approve  the  revision. 

C.29.  ARM  17.24.901  and  .911 
Underground  Mining,  General 
Application  Requirements  and 
Subsidence  Control  (30  CFR  784.20, 
817.121,  817.41{i)) 

Montana  proposed  revisions  to  these 
sections  in  response  to  OSM's  letter 
(June  5,  1996)  in  accordance  with  30 
CFR  part  732,  which  informed  Montana 
of  changes  needed  to  its  program  to 
implement  the  provisions  of  the  Energy 
Policy  Act  for  subsidence  protection 
and  water  supply  restoration  in 
connection  with  underground  mines. 
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Montana  notes  that  it  interprets  its 
statutory  hnguage  at  82-*-231(10)(f)  to 
require  tha  t  (except  where  planned 
subsidence  is  used)  subsidence  be 
prevented,  rather  than  merely 
minimized  or  mitigated.  For  this  reason, 
it  has  alter  td  certain  Federal 
counterpai  ts  in  these  proposed 
revisions,  <  s  will  be  discussed  below. 

At  subp£  ragraph  ARM 
17.24. 901()(c)(i)(G),  Montana  proposed 
to  require  <  survey  of  the  condition  of 
all  resideni  :es  (and  related  structiues) 
and  all  noi  -commercial  buildings 
within  the  irea  of  the  pre-subsidence 
survey  [i.e..  the  permit  area  and  adjacent 
area).  We  c  ansider  this  area  to  be  at  least 
as  extensiv  3  as  the  area  initially 
required  b]  the  Federal  regulation  at  30 
CFR  784. 2(  {a)(3)  (/.e.,  the  angle  of 
draw).  Hov  ever,  the  areal  extent  of  the 
Federal  rec  uireraent  is  in  any  case 
under  susp  ension  by  court  order. 

At  subpa  ragraph 
17.24.901(:  )(c)(iii)(A)(II)  and  (III). 
Montana  p  oposed  (for  the  subsidence 
control  pla  i)  to  require  a  description  of 
measures  ti  i  be  taken  underground  and 
on  the  surf  ice  to  prevent  subsidence 
and  materii  il  damage  to  structures  and 
lands.  The;  e  proposals  reflect 
Montana's  itatutory  interpretation  noted 
above  that  he  rules  must  prevent 
subsidence  The  counterpart  Federal 
requiremerts  at  30  CFR  784.20(b)(5) 
require  des  :riptions  of  measures  to 
prevent  or  ninimize  subsidence  and 
material  da  nage.  We  find  Montana's 
proposal  tc  be  no  less  effective  than  the 
Federal  req  iiirements. 

At  subpa -agraph  17. 24. 911(2),  for 
operations  tvilh  planned  and  controlled 
subsidence  Montana  proposed  to 
require  thai  all  necessary  measures  be 
taken  to  pn  vent  material  damage  to 
protected  s  ructures.  The  only  exception 
is  if  the  op(  rator  has  vsritten  consent 
from  the  ov  ^ners.  This  proposal  again 
reflects  Mo  itana's  statutory 
interpretati  3n  noted  above  that  the  rules 
must  preve  it  subsidence.  The 
counterparl  Federal  requirements  at  30 
CFR  817.12 1(a)(2)  require  measures  to 
minimize  c  image  "to  the  extent 
technologic  ally  and  economically 
feasible."  a  id  an  additional  exception  is 
allowed  for  cost-benefit  considerations. 
We  find  Mc  ntana's  proposal  to  be  no 
less  effecti\  e  than  the  Federal 
requiremen  ts. 

At  subpa  agraph  1 7.24.91  l(7)(d), 
Montana  pi  oposed  to  add  a  requirement 
that  the  op<  rator  must  replace  any 
adversely  a  fected  domestic  water 
supply.  Thi  5  paragraph  applies  only 
when  unde  ground  mining  has  resulted 
in  subsidence  that  causes  material 
damage  or  i  educes  the  value  or  use  of 
surface  lan<  s.  So,  by  adding  the  new 


provision  to  this  particular  paragraph, 
Montana  appears  to  be  limiting  the 
water-replacement  requirement  to 
instances  where  subsidence  has 
occiured  and  that  subsidence  has 
caused  material  damage  or  reduced  the 
value  or  use  of  surface  lands.  The 
Federal  requirement  at  30  CFR  817.41(j) 
is  not  so  limited,  and  applies  to  water 
supply  contamination,  diminishment,  or 
interruption  by  any  underground 
mining  activities,  regardless  whether  or 
not  subsidence  has  occurred. 

Additionally,  there  is  an  ambiguity  on 
this  point  in  Montana's  statutory 
provision  for  water  replacement  for 
underground  mines,  at  MCA  82—4-243. 
This  statutory  provision  was  submitted 
by  Montana  in  a  previous  program 
amendment  (Administrative  Record 
MT-17-01;  July  20  and  August  17, 
2000:  approved  by  OSM  on  June  12, 
2001  (66  FR  31530;  see  Finding  No.  4)). 
The  sentence  requiring  water 
replacement  does  not  contain  any 
limitation  to  subsidence  ("The 
permittee  of  an  underground  coal 
mining  operation  shall  *   *   *  promptly 
replace  any  drinking,  domestic,  or 
residential  water  supply  from  a  well  or 
spring  that  was  in  existence  prior  to  the 
application  for  the  permit  pursuant  to 
82-4-222  and  that  has  been  affected  by 
contamination,  diminution,  or 
interruption  resulting  from  the 
underground  coal  mining  operation"). 
However,  the  entire  section  82^-243  is 
titled  "Subsidence."  Therefore,  it  is 
unclear  whether  Montana  intends  the 
statute  to  limit  water  replacement  for 
underground  mines  to  instances  where 
subsidence  has  occurred. 

Under  standard  canons  of  legal 
analysis,  by  proposing  in  this 
amendment  to  add  the  water 
replacement  requirement  at 
subparagraph  ARM  17.24.911(7)(d), 
which  applies  only  when  subsidence 
has  occurred,  Montana  may  be 
understood  to  be  resolving  the  statutory 
ambiguity  by  interpreting  the  statutory 
provision  to  be  limited  only  to  instances 
of  subsidence.  And  were  we  to  approve 
the  proposal,  we  could  be  approving 
that  limiting  interpretation;  such 
approval  would  render  the  statutory 
provision  less  stringent  than  SMCRA 
720(a)(2).  Additionally,  under  standard 
canons  of  legal  analysis,  a  specific 
requirement  for  water  replacement  in 
one  circumstance  (where  subsidence 
has  occurred),  as  proposed  here,  while 
remaining  silent  on  other  circumstances 
(i.e.,  where  no  subsidence  has  occurred) 
may  be  interpreted  as  a  deliberate 
exclusion  of  the  alternate  (silent) 
circumstance.  Therefore,  Montana's 
proposed  rule  might  be  interpreted  as 
requiring  water  replacement  only  when 


subsidence  has  occurred  and  has  caused 
material  damage  or  reduced  the  value  or 
use  of  surface  lands.  Such  an 
interpretation  would  render  the 
Montana  rules  less  effective  than  the 
Federal  requirement  at  30  CFR  817.41(j), 
which  is  not  so  limited. 

For  these  reasons,  we  do  not  approve 
the  proposed  addition  of  ARM 
17.24.911(7)(d).  Since  the  rule  has 
already  been  promulgated,  we  are 
requiring  Montana  to  amend  its  program 
by  removing  this  provision.  Further,  in 
order  to  resolve  the  ambiguity  in  its 
statutory  provision  at  82-4-243,  MCA 
(discussed  above),  we  are  requiring  that 
Montana  further  amend  its  rules  to 
require  the  prompt  replacement  of  any 
drinking,  domestic  or  residential  water 
supply  that  is  contaminated, 
diminished,  or  interrupted  by 
underground  mining  activities, 
regardless  of  the  occurrence  of 
subsidence  or  whether  subsidence  has 
caused  material  damage  or  reduced  the 
value  or  use  of  surface  lands,  to  be  no 
less  effective  in  meeting  the 
requirements  of  SMCRA  720(a)(2)  than 
is30CFR817.41(j). 

At  paragraph  ARM  17.24.911(8), 
Montana  proposed  to  add  provisions 
establishing  a  rebuttable  presumption  of 
causation  of  damage  by  subsidence,  and 
standards  for  rebutting  the  presumption. 
The  proposal  closely  resembles  the 
equivalent  Federal  counterparts  at  30 
CFR  817.121(4).  However,  these  Federal 
requirements  were  suspended  on 
December  22.  1999  (64  FR  71653). 
Montana's  proposal  provides  another 
means  for  citizens  to  establish  that 
damage  to  their  buildings  and/or 
residences  was  caused  by  subsidence 
(and  hence  subject  to  compensation  or 
repair  as  discussed  above).  Even  where 
the  presumption  is  not  applicable, 
citizens  have  other,  though  more 
difficult,  means  of  proving  causation. 
Protecting  surface  owners  and  those 
with  legal  interests  in  non-commercial 
buildings  from  the  adverse  effects  of 
mining  operations  is  one  of  the 
purposes  of  the  Act  specified  at  SMCRA 
102(b).  Therefore,  providing  the 
rebuttable  presumption  results  in  more 
stringent  land  use  controls  and 
regulation  of  mining  operations  than 
does  the  Federal  regulations  under  the 
suspension.  Therefore,  under  30  CFR 
730.11(b),  we  find  that  the  proposal  is 
not  inconsistent  with  the  Federal 
requirements 

Except  as  discussed  above,  the 
revisions  proposed  for  ARM  17.24.901 
and  .911  are  either  minor  editorial  or 
recodification  changes,  or  contain 
language  that  is.the  same  as  or  similar 
to  the  corresponding  Federal  regulations 
promulgated  to  implement  the  Energy 
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Policy  Act  on  March  31,  1995  (60  FR 
16722).  We  find  that  they  are  no  less 
effective  than  the  corresponding  Federal 
regulations.  Except  as  discussed  above 
regarding  ARM  17.24.911(7){d),  and  for 
the  reasons  discussed  above,  we 
approve  the  revisions  proposed  for  these 
two  sections. 

C.30.  ARM  17.24.932(5)(b) 
Undergroimd  Mining,  Disposal  of 
Underground  Development  Waste: 
Durable  Rock  Fill  (30  CFR  816/817.73) 

Montana  proposed  only  a  minor 
editorial  revision  to  this  rule,  to  revise 
a  cross-reference  to  17.24.924(18)(b). 
This  cross-reference  was  created  during 
an  earlier  program  amendment  (MT- 
003-FOR;  Administrative  Record  Nos. 
MT-12-01  and  MT-12-5;  February  1 
and  28,  1995).  In  the  final  rule 
addressing  that  amendment,  OSM 
deferred  on  whether  to  approve  the 
cross-reference,  stating  that  the  cross- 
reference  should  be  to  all  of  rule 
17.24.924  and  not  to  just  one  paragraph 
or  subparagraph  [see  February  12,  2002; 
67  FR  6395,  6404;  see  Finding  Y).  In  this 
submittal,  Montana  has  revised  the 
cross-reference  to  reflect  a  recodification 
of  17.24.924,  but  has  not  revised  the 
cross-reference  in  a  way  to  resolve  the 
problems  identified  earlier  by  OSM.  For 
the  reasons  stated  in  the  February  12, 
2002  rule,  we  continue  to  defer  a 
decision  on  this  revision. 

C.31.  ARM  17.24.1001(21(1) 
Prospecting,  Permit  Requirements;  ARM 
17.24.1018(3),  (4)     Prospecting,  NoUce 
of  Intent  (30  CFR  772.12(b)(ll).  (13),  (c), 
772.11) 

Montana  proposed  to  add  at  ARM 
17.24. 1001(2)(1)  a  new  requirement  that 
applications  for  prospecting  permits 
include  documentation  that  the  owners 
of  the  land  to  be  affected  have  been  , 
notified  and  understand  that  the 
Department  has  a  right  of  entry  for 
inspection  and  enforcement  purposes. 

There  is  no  exact  Federal  counterpart 
to  this  proposed  requirement.  The 
Federal  regulations  noted  above  require 
that  exploration  permit  applications 
contain  the  names  and  addresses  of 
owners  of  both  surface  and  mineral 
estates  in  the  areas  to  be  affected  and, 
if  the  applicant  does  not  owm  the  land, 
a  description  of  the  legal  basis  for  the 
right  to  explore.  Additionally,  as  is  true 
of  the  Montana  program,  a  public 
newspaper  advertisement  of  the 
application  is  required.  The  Montana 
proposal  is  similar  to  these  Federal 
requirements,  but  would  require  more 
exacting  and  documented  notification  of 
land  owners.  One  of  the  purposes  of 
SMCRA  is  to  assure  that  the  rights  of 
surface  landowners  and  others  with  a 


legal  interest  are  fully  protected 
(SMCRA  102(b)).  We  find  the  Montana 
proposal  to  be  consistent  with  this  goal, 
and  we  approve  the  proposal. 

Similarly,  Montana  proposed  to  add 
at  ARM  17.24.1018(3)  and  (4)  new 
requirements  that  prospecting  notices  of 
intent  include  (1)  Copies  of  documents 
providing  legal  right  to  prospect,  and  (2) 
documentation  of  notice  to  landowners 
similar  to  that  discussed  above.  Again, 
there  are  no  exact  Federal  counterparts 
at  30  CFR  772.11.  However,  for  the 
reasons  discussed  above  in  regard  to 
ARM  17.24.1001(21(1),  we  approve  the 
proposal. 

C.32.  ARM  17.24.1112    Bonding, 
Release  Applications  and  Objections  (30 
CFR  800.40(f)) 

At  ARM  17.24.1112(h),  Montana 
proposed  to  specify  that  "any  affected 
person"  may  submit  vvnritten  comments, 
objections,  and  requests  for  public 
hearing  or  informal  conference  to  the 
Department  of  Environmental  Quality 
concerning  the  filing  for  bond  release  by 
the  permittee.  This  information  would 
be  included  in  an  advertisement  in  a 
newspaper  of  general  circulation  in  the 
locality  of  the  permit  area. 

The  Federal  regulations  at  30  CFR 
800.40(f)  state  that  "Any  person  with  a 
valid  legal  interest  which  might  be 
adversely  affected  by  release  of  the 
bond,  or  responsible  officer  or  head  of 
any  Federal,  State,  or  local 
governmental  agency  which  has 
jurisdiction  by  law  or  special  expertise 
with  respect  to  any  environmental, 
social,  or  economic  impact  involved  in 
the  operation  or  which  is  authorized  to 
develop  and  enforce  environmental 
standards  with  respect  to  such 
operations,  shall  have  the  right  to  file 
written  objections  to  the  proposed 
release  from  bond  with  the  regulatory 
authority  *   *  *." 

Montana's  use  of  the  term,  "any 
affected  person,"  would  include  persons 
with  a  valid  legal  interest  and  those 
without  a  valid  legal  interest  but 
affected  in  some  other  way.  This 
interpretation  is  similar  to  the  Federal 
regulations  which  address  both  those 
persons  with  a  valid  legal  interest  which 
might  be  adversely  affected  by  release  of 
the  bond,  and  the  responsible  officer  or 
head  of  agencies  which  have 
jurisdiction  by  law  or  special  expertise 
with  respect  to  environmental,  social,  or 
economic  impact  involved  in  the 
operations.  Therefore,  Montana  has 
included  in  its  rules  a  term  with  a 
substantively  identical  interpretation  to 
the  Federal  regulations.  We  find  the 
Montana  revision  to  be  no  less  effective 
than  the  Federal  regulations  and 
approve  it. 


C.33.  MCA  82^i-205(2)  and  206 
Administration  by  Department  and 
Procedure  for  Contested  Case  Hearings 
(SMCRA  201(c).  514(c),  525) 

Montana  proposed  to  delete  an 
existing  provision  at  subparagraph  MCA 
82-4-205(10)  that  stated  the  Department 
may  conduct  hearings  under  "this  part" 
[i.e.,  title  82.  Minerals,  Oil,  And  Gas; 
chapter  4.  Reclamation;  part  2.  Coal  and 
Uranium  Mine  Reclamation).  Montana 
proposed  to  add  a  new  paragraph  (2)  to 
provide  that  the  board  [i.e.,  the  Board  of 
Environmental  Quality)  shall  conduct 
contested  hearings  under  the  part.  The 
effect  of  these  revisions  would  be  to 
transfer  the  authority  to  conduct 
contested  case  hearings  from  the 
Department  to  its  overseeing  board. 
Montana  also  proposed  a  new  provision 
at  MCA  82-4-206(1)  stating  that  a 
person  aggrieved  by  a  final  decision  of 
the  Department  may  within  30  days 
request  a  hearing  before  the  board. 

SMCRA  is  silent  on  the  issue  of  which 
body  should  conduct  contested  case 
hearings.  A  provision  addressing  permit 
disputes  at  SMCRA  514(c)  forbids 
anyone  who  presided  at  an  informal 
conference  from  presiding  at  a  formal 
hearing.  SMCRA  525  establishes 
administrative  review  by  the  Secretary 
of  the  Interior,  although  under  SMCRA 
701(22),  the  Secretary  is  also  the 
regulatory  authority  (RA).  SMCRA 
201(c)  states  that  the  Secretar\',  acting 
through  OSM,  shall  be  responsible  for 
both  program  decisions  and 
administrative  review.  In  practice, 
however,  administrative  review  under 
Federal  programs  is  conducted  by  a 
panel  answerable  to  the  Secretary  but 
independent  from  OSM.  The  Federal 
regulations  at  30  CFR  732.15(b)(14) 
require  that  State  programs  provide  for 
administrative  review  in  accordance 
with  SMCRA  525  and  30  CFR  parts  840- 
847  (which  implies  the  panel  noted 
above).  The  30-day  period  proposed  by 
Montana  is  consistent  with  the  time 
frames  set  forth  in  the  Federal 
requirements.  We  find  these  Montana 
proposals  to  be  consistent  with  the 
Federal  requirements  and  we  approve 
them. 

C.34.  MCA  82-4-231(8)    Action  on 
Reclamation  Plan  (SMCRA  503(a)(6). 
510) 

Montana  proposed  several  revisions 
to  this  statutory  section  to  alter  the 
timing  of  mining  permit  application 
review  in  coordination  with  reviews 
under  the  Montana  Envirorimental 
Policy  Act.  The  revisions  do  not  amend 
any  substantive  requirements  for 
reviewing  mining  permit  applications. 
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is  silent  about  disposition  of  the  funds 
when  that  party  cannot  be  located.  We 
find  the  Montana  proposals  to  be 
consistent  with  the  Federal  provisions 
and  we  approve  them. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (Administrative  Record  No. 
MT-20-06).  We  received  a  comment 
letter  from  one  individual,  with  several 
comments  as  discussed  below. 

The  commenter  expressed  a  concern 
about  the  proposed  removal  of  blasting 
restrictions.  We  interpret  this  as  a 
reference  to  ARM  17.24.623,  where 
Montana  proposed  to  delete  the 
requirement  that  the  blasting  period 
may  not  exceed  an  aggregate  of  8  hours 
in  any  one  day.  We  note  that  under 
ARM'i 7.24.624.  blasting  is  still 
restricted  to  daylight  hours.  As 
discussed  in  Finding  C.19  above,  the 
Federal  rules  do  not  provide  for  any 
more  strict  limitation. 

An  additional  concern  was  expressed 
regarding  the  proposal  to  allow  steeper 
slopes  on  the  insides  of  ponds  and  the 
possibility  that  under  the  proposal, 
cattle  and  wildlife  would  be  more  likely 
to  drown  in  winter.  We  interpret  this  as 
a  reference  to  ARM  17.24.639(27)(a) 
where  Montana  proposed  to  delete  a 
requirement  that,  for  excavated 
sediment  ponds,  the  perimeter  slopes 
must  not  be  steeper  than  33  percent.  As 
discussed  in  Finding  C.22.  above,  there 
is  no  more  stringent  Federal 
requirement,  so  Montana's  proposal  is 
not  inconsistent  with  the  Federal 
regidations.  We  note  that  at  ARM 
17.24.642(l)(d),  permanent 
impoundments  may  be  approved  only 
on  a  demonstration  of  adequate  safety 
and  access  for  water  users.  However, 
this  does  not  apply  to  temporary 
impoundments  (nor  does  the 
corresponding  Federal  requirement  at 
30  CFR  816/81 7.49(b)(4)).  We  note  that 
in  Montana,  where  a  given  mining 
operation  may  exist  in  an  area  for 
decades,  "temporary"  may  also  mean 
decades.  We  note  further  the  availability 
of  the  option  under  30  CFR  700.12  to 
submit  a  petition  for  rulemaking,  in  case 
the  commenter  or  other  persons  believe 
that  the  Federal  rules  should  be  revised 
to  include  long-term  "temporary" 
impoundments  under  the  category  of 
permanent  impoundments. 

Another  comment  addressed  the 
allowance  to  build  excavations  without 
spillways.  We  interpret  this  as  a 
reference  to  ARM  17.24.639(7)(a),  where 
Montana  proposed  to  add  a  statement 
that  excavated  ponds  need  no  spillway. 


We  note  that  this  provision  was  actually 
submitted  to  OSM  as  part  of  an  earlier 
program  amendment  that  was  approved 
(Administrative  Record  No  MT-12-25, 
approved  February  12,  2002;  67  FR 
6395,  6401;  see  Finding  N).  However,  in 
this  current  amendment  Montana,  in  its 
narrative  following  Rule  639,  indicated 
its  intent  in  promulgating  the  provision 
saying  that  excavated  ponds  by  their 
nature  have  no  spillway.  We  interpret 
this  as  a  reference  to  a  dictionary 
definition  of  "spillway,"  which 
indicates  that  a  spillway  is  a  channel  to 
rout  excess  water  around  an  obstruction 
such  as  a  dam.  If  the  pond  is  totally 
excavated,  there  is  no  obstruction  to 
route  water  around.  We  note  that  most 
of  the  spillway  requirements  in  the 
Federal  regulations  are  designed  to 
prevent  failure  of  pond  embankments, 
which  would  allow  all  of  the  stored 
water  in  the  pond,  as  well  as  incoming 
water,  to  threaten  downstream  areas.  In 
excavated  ponds,  there  is  no  danger  of 
embankment  failure,  and  the  stored 
water  will  stay  where  it  is.  It  is  true  that 
once  the  pond  is  filled,  additional 
inflow  will  result  in  outflow  from  the 
pond.  This  will  happen  at  one  location 
of  the  pond's  perimeter  where  the 
ground  surface  is  lowest.  Montcma  in  its 
narrative  recognizes  this,  and  states  that 
the  outflow  area  below  the  excavation 
may  require  stabilization  against  erosion 
under  ARM  17.24.640.  That  rule 
requires  that  discharge  from  ponds  must 
be  controlled  by  engineer-designed  and 
certified  structures  or  vegetation  (open- 
charmel  spillways  may  also  be    , 
stabilized  by  vegetation  if  the 
engineering  design  allows).  Thus,  if  an 
engineer  is  designing  outflow  erosion 
control  measures  below  an  excavated 
pond,  the  resulting  structure  would  be 
little  different  than  a  spillway.  It  just 
would  not  be  bypassing  an  obstruction, 
and  hence  might  not  be  called  a 
spillway. 

The  commenter  also  noted  Montana's 
proposal  at  ARM  17.24.634(2)  to  delete 
language  requiring  that  drainage 
reclamation  designs  be  certified  by  a 
qualified  registered  professional 
engineer.  The  commenter  appears  to 
have  misinterpreted  this  rule  to  apply  to 
impoundments,  when  it  applies  to 
reclaimed  drainages  that  serve  as 
diversions.  As  discussed  in  Finding 
C.21.  above,  although  Montana  is 
deleting  the  requirement  that  designs  be 
certified  by  a  qualified  registered 
professional  engineer,  the  requirement 
still  exists  at  ARM  17.24.635(5).  We 
further  note  that  under  ARM 
17.24.639(22),  all  impoundments  must 
be  designed,  inspected,  and  certified  by 
a  qualified  registered  professional 
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engineer  experienced  in  the 
construction  of  impoundments.  The 
commenter  further  addresses  ARM 
17.24.634(2),  where  Montana  proposed 
to  delete  the  requirement  that  the 
regraded  channel  not  be  resoiled  or 
seeded  until  inspected  and  approved  by 
the  Department.  In  particidar,  the 
commenter  expressed  skepticism  that 
Montana  would  make  an  operator  redo 
deficient  work  if  it  were  already  resoiled 
and  seeded.  As  discussed  in  our  finding, 
we  agree  with  Montana  that  operational 
efficiencies  of  both  the  mine  operator 
and  the  Department  are  unnecessarily 
limited  by  the  notification  and  pre- 
soiling  inspection  and  approval 
requirements.  The  commenter's  concern 
would  apply  equally  to  all  phases  of 
reclamation,  and  if  justified  would  be  a 
greater  problem  for  general  postmining 
surface  configuration  than  for  drainages. 
If  the  commenter's  concern  is  justified, 
it  would  be  a  problem  to  be  addressed 
in  program  oversight,  particularly 
reviewing  permit  revisions  approving 
"as-built"  grading  changes  or  drainage 
designs.  In  any  case,  we  note  that  the 
Federal  regulations  at  30  CFR  816/ 
817.43  contain  no  such  specific  pre- 
resoiling  inspection  and  approval 
requirements,  so  we  caimot  find 
Montana's  deletion  to  be  inconsistent 
with  the  Federal  requirements. 

The  commenter  further  observes  that 
many  provisions  proposed  for  deletion 
in  this  program  amendment  have 
already  been  deleted  in  rule  packages 
Montana  makes  available  to  the  public. 
As  we  note  below  (see  "Effect  of  OSM's 
Decision"),  Section  503  of  SMCRA 
provides  that  a  State  may  not  exercise 
jurisdiction  under  SMCRA  unless  the 
State  program  is  approved  by  the 
Secretary.  Similarly.  30  CFR  732.17(a) 
requires  that  any  change  of  an  approved 
State  program  be  submitted  to  OSM  for 
review  as  a  program  amendment.  The 
Federal  regulations  at  30  CFR  732.17(g) 
prohibit  any  changes  to  approved  State 
programs  that  are  not  approved  by  OSM. 
In  our  oversight  of  State  programs,  we 
recognize  only  the  statutes,  regulations 
and  other  materials  we  have  approved, 
together  with  any  consistent 
implementing  policies,  directives  and 
other  materials.  We  require  Montana  to 
enforce  only  approved  provisions.  If  the 
commenter  is  aware  that  any 
unapproved  revisions  are  being 
enforced  or  implemented,  the 
commenter  should  notify  OSM's  Casper 
Field  Office  of  such  (See  "For  Further 
Information  Contact"  provided  at  the 
begiiming  of  this  rule)  so  that  OSM  may 
take  any  necessary  site-by-site 
inspection  and  enforcement  actions  and 
include  em  appropriate  review  in  our 


annual  oversight  of  the  Montana 
program. 

The  commenter  also  expressed  some 
concern  with  the  proposed  revision  at 
ARM  17.24.733,  where  Montana 
proposed  to  delete  a  provision  requiring 
that,  in  counting  woody  plants  with 
multiple  stems,  ordy  the  tallest  stem 
may  be  counted.  As  discussed  above  in 
Finding  C.27.,  the  critical  factor  is  that 
any  vegetation  parameter  (cover, 
production,  stem  density,  or  others)  be 
measured  using  the  same  methodology 
in  setting  success  standards  and 
determining  operator  compliance  with 
the  standard. 

Finally,  the  commenter  noted  that  the 
definitions  in  Montana's  statute 
(presumably,  82-4-203,  MCA)  need  to 
be  examined  and  discussed.  We  are 
unclear  in  what  way  this  comment 
relates  to  the  current  amendment.  We 
did  not  note  in  reviewing  the  proposed 
regulatory  definitions  any  conflict  with 
the  statutory  definitions.  If  the 
commenter  has  any  specific  concerns, 
they  should  be  addressed  to  the  Casper 
Field  Office. 

Federal  Agency  Conunents 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  ft"om 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Montana 
program  (Administrative  Record  No. 
MT-20-03). 

We  received  a  reply  from  the  Bureau 
of  Indian  Affairs  (Rocky  Mountain 
Regional  Office)  indicating  that  the 
revisions  were  acceptable  fi-om  their 
point  of  view  (Administrative  Record 
No.  MT-20-04). 

We  also  received  a  reply  from  the 
Mine  Safety  and  Health  Administration, 
indicating  that  they  found  no  direct 
impact  on  employee  or  public  health  or 
safety,  and  hence  had  no  comments  or 
recommendations  (Administrative 
Record  No.  MT-20-05). 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.1 7(h)(ll)(i)  and 
(ii),  we  are  required  to  get  concurrence 
from  EPA  for  those  provisions  of  the 
program  amendment  that  relate  to  air  or 
water  quality  standards  issued  under    • 
the  authority  of  the  Clean  Water  Act  (33 
U.S.C.  1251  et  seq.)  or  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seq.]. 

None  of  the  revisions  that  Montana 
proposed  to  make  in  this  amendment 
pertain  to  air  or  water  quality  standards. 
Therefore,  we  did  not  ask  EPA  to  concur 
on  the  amendment. 


State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SHPO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  May  14,  2002,  we 
requested  comments  on  Montana's 
amendment  from  the  SHPO  and  ACHP 
(Administrative  Record  No.  MT-20-03), 
but  neither  responded  to  our  request. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve,  with  the  following  exceptions 
and  additional  requirements,  Montana's 
May  7,  2002  amendment. 

We  defer  decision  on  the  following 
proposed  revisions:  Finding  No.  C.3., 
ARM  17.24.301(79),  17.24.303(14),  and 
17.24.404,  concerning  ownership  and 
control;  and  Finding  No.  C.30.,  ARM 
17.24.932(5)(b).  concerning  inspections 
of  durable  rock  fills  on  underground 
mines. 

With  the  requirement  that  Montana 
further  revise  its  rules,  we  do  not 
approve,  as  discussed  in:  Finding  No. 
C.29,  ARM  17.24.91  l(7)(d),  concerning 
replacement  of  water  supplies  harmed 
by  underground  mining  activities. 

To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  926,  which  codify  decisions 
concerning  the  Montana  program.  We 
find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  a  State  program  to 
demonstrate  that  the  State  has  the 
capability  of  carrying  out  the  provisions 
of  the  Act  and  meeting  its  purposes. 
Making  this  regulation  effective 
immediately  will  expedite  that  process. 
SMCRA  requires  consistency  of  State 
and  Federal  standards. 

Effect  of  OSM's  Decision 

Section  503  of  SMCRA  provides  that 
a  State  may  not  exercise  jurisdiction 
under  SMCRA  unless  the  State  program 
is  approved  by  the  Secretary.  Similarly, 
30  CFR  732.17(a)  requires  that  any 
change  of  an  approved  State  program  be 
submitted  to  OSM  for  review  as  a 
program  amendment.  The  Federal 
regulations  at  30  CFR  732.17(g)  prohibit 
any  changes  to  approved  State  programs 
that  are  not  approved  by  OSM.  In  the 
oversight  of  Montana's  program,  we  will 
recognize  only  those  statutes, 
regulations  and  other  materials  we  have 
approved,  together  with  any  consistent 
implementing  policies,  directives  and 
other  materials.  We  will  require 
Montana  to  enforce  only  approved 
provisions. 
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VI.  Procedura 


Determinations 


Executive  Ord  ?r  12630— Takings 

This  rule  do  js  not  have  takings 
implications. '  "his  determination  is 
based  on  the  a  lalysis  performed  for  the 
coxinterpart  Fe  deral  regulation. 


Executive 
Planning  and 

This  rule  is 
the  Office  of 
(0MB)  under 
(Regulatory  Plinning 


Ordhr  1286&— Regulatory 
ieview 


xempted  from  review  by 
lement  and  Budget 
Executive  Order  12866 
and  Review). 


rot , 


Executive 
Reform 

The  Departn^ent 
conducted  the 
section  3  of 
has  determine( 
applicable 
and  (b)  of  that 
standards  are 
actual  languagi 
programs  and 
because  each 
promulgated 
OSM.  Under 
SMCRA  (30  U 
the  Federal 
730.11,  732.15 
decisions  on 
programs  and 
submitted  by 
solely  on  a 
submittal  is 
its  implementi|ig 
and  whether 
30  CFR  parts 
been  met. 


Ordt  T  12988— Civil  Justice 


of  the  Interior  has 
reviews  required  by 
Exinrutive  Order  12988  and 
that  this  rule  meets  the 
staridards  of  subsections  (a) 
section.  However,  these 

applicable  to  the 
of  State  regulatory 
irogram  amendments 
f  rogram  is  drafted  and 

a  specific  State,  not  by 
s^tions  503  and  505  of 
5.C.  1253  and  1255)  and 

ations  at  30  CFR 
and  732.17(h)(10), 
oposed  State  regulatory 
irogram  amendments 
States  must  be  based 
deti  srmination  of  whether  the 
consistent  with  SMCRA  and 
Federal  regulations 
other  requirements  of 
731,  and  732  have 


b. 


regul 


pi 


tie 
7  10. 


Executive  Ordi  r  13132 — Federalism 

This  rule  do(  s  not  have  federalism 
implications.  S  MCRA  delineates  the 
roles  of  the  Fee  eral  and  State 
governments  m  ith  regard  to  the 
regulation  of  si  irface  coal  mining  and 
reclamation  op  srations.  One  of  the 
purposes  of  S\  CRA  is  to  "establish  a 
nationwide  pre  gram  to  protect  society 
and  the  enviroi  iment  from  the  adverse 
effects  of  surfai  ;e  coal  mining 
operations."  Stction  503(a)(1)  of 
SMCRA  requir  (s  that  state  laws 
regulating  surfi  ice  coal  mining  and 
reclamation  opjrations  be  "in 
accordance  wim"  the  requirements  of 
SMCRA,  and  S(  ction  503(a)(7)  requires 
that  state  progi  uns  contain  rules  and 
regulations  "ccnsistent  with" 
regulations  issi  led  by  the  Secretary 
.  pursuant  to  S^  CRA. 


Executive  Ordi  r 
and  Coordination 
Governments 


In  accordanc  s 
13175,  wehav( 


1 3 1 75— Consultation 
With  Indian  Tribal 


with  Executive  Order 
evaluated  the  potential 


effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  any  Tribe, 
on  the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes.  The 
State  of  Montana,  under  a  Memorandiun 
of  Understanding  with  the  Secretary  of 
the  Interior  (the  validity  of  which  was 
upheld  by  the  U.S.  District  Coiul  for  the 
District  of  Columbia),  does  have  the 
authority  to  apply  the  provisions  of  the 
Montana  regulatory  program  to  mining 
of  some  coal  minerals  held  in  trust  for 
the  Crow  Tribe.  This  proposed  program 
amendment  does  not  alter  or  address  the 
terms  of  the  MOU.  Therefore,  this  rule 
does  not  affect  or  address  the 
distribution  of  power  between  the 
Federal  Government  and  Indian  Tribes 
or  the  relationship  between  the  Federal 
Government  and  Indian  Tribes. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
Considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 


U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  js  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  a.  does  not  have  an  aimual 
effect  on  the  economy  of  $100  million; 
b.  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  c.  does  not  have 
significant  adverse  effects  on 
competition,  emplojonent,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.  based  enterprises  to  compete 
with  foreign-based  enterprises. 

This  determination  is  based  upon  the 
fact  that  the  State  submittal  which  is  the 
subject  of  this  rule  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  state,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
tbe  fact  that  the  state  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
coimterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a      '' 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  926 

Intergovermnental  relations.  Surface 
mining.  Underground  mining. 

Dated:  )uly  16,  2003. 
Allen  D.  Klein, 

Regional  Director,  Western  Regional 
Coordinating  Center. 

■  For  the  reasons  set  out  in  the  preamble, 
30  CFR  part  926  is  amended  as  set  forth 
below: 

PART  926— MONTANA 

■  1.  The  authority  citation  for  part  926 
continues  to  read  as  follows: 
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Authority:  30  U.S.C.  1201  et  seq. 

■  2.  Section  926.15  is  amended  in  the 
table  by  adding  a  new  entry  in 


chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 


§926.15    Approval  of  Montana  regulatory 
program  amendments. 


Original  amendment  sut>missJon 
date 


Date  of  final  publication 


Citation/description 


May  7,  2002  August  6,  2003 


ARM  17.24.301  (recodified);  17.24.301(13).  (34),  (39),  (46),  (47)  (64) 
(71),  (73),  (76),  (79).  (95),  (103),  (110),  (111),  (133);  17.24.302(6).' 
17.24.303(15)(a)(ii);  17.24.304(5);  17.24.305(2)(b);  17.24.306(1). 
(3);  17.24.313(6);  17.24.315(1)(b);  1 7.24.321  (1)(intro),  (a),  (2)-(4); 
17.24.324(2),  (3);  17.24.327(2);  17.24.401(1),  (5)(b)(i); 
17.24.403(2)(a);  17.24.405(1),  (8);  17.24.413(4);  17.24.415(1) 
17.24.416(1)(d),  (2);  17.24.501(1),  (3).  (4H6);  17.24.501A  deleted; 
17.24.503(1);  17.24.505(2);  17.24.507(4);  17.24.510(1).  (2); 
17.24.514  deleted;  17.24.518(1);  1 7.24,51 9A  deleted;  17.24  520(1). 
(2).  (3  recodified);  17.24.522(1);  17.24.601(1)-(11);  17.24.603(1)- 
(5);  17.24.604  deleted;  1 7.24.605(1  )-(3);  17.24.606  [rrroved  to 
17.24.601(7)];  1 7.24.607(1  )-<3);  17.24.623(2)(b)(iii);  17.24.625(1), 
(2);  17.24.632(1);  17.24.633(3)-(5);  1 7.24.634(1  )fintro),  (a),  (2),  (3); 
17.24.639(1)(c)-{27);  17.24.640(1);  17.24.642(1  )(f),  (2),  (3),  (6); 
17.24.645(5  intro),  (6);  17.24.646(6);  17.24.647(1);  17.24.652(1); 
17.24.702(1),  (2).  (6);  17.24.711(1).  (6)(b);  17.24.716(1),  (2),  (5); 
17.24.718(2);  17.24.724(3)(a);  17.24.725(1);  17.24.726<2); 
17.24.728  (intro);  17.24.733(3).  recodified  (3)-(5);  17.24.762(1); 
1 7.24.81 5(2)(c)-(e),  (f)(i),  (h);  1 7.24.821  (1)(intro),  (1)(g); 
17.24.823(2);      17,24.825(1),     (3);      17.24.826(1),     (2)     [replaces 

,  17.24.1103);  1 7.24.901  (1)(c)(i)-<iii);  1 7.24.903(1  )(a).  (c),  (d); 
17.24.91 1(1  )-(3),  (4)-(6)  recodified.  (7)(intro),  (8)-(10); 
1 7.24.924(1 5)-(20);  17.24.925(2);  17.24.927(3);  17.24.1 001  (1)(a), 
(2)(b)-Ko),  (4);  17.24.1002(1),  (2)GHm),  (3);  17.24.1003(1  recodi- 
fied), (2)-(4);  17.24.1005(3)(c  intro);  17.24.1006(1),  (3)(intro); 
17.24.1010  intro;  17.24.1014(1)(b),  (2)(d),  (4);  17.24,1 01 7(2)(c), 
(3)(d);  17.24.1 01 8(3)-<9);  17.24.1103  deleted;  17.24.1104(2),  re- 
codify (3)-(5);  17.24.1108(1);  17.24,1111(4),  recodify  (5)-(6) 
17.24.1112(1)(ti);  17.24.1116(8);  17.24.1116A  deleted: 
17.24.1 132(1)(a)(iv);  17.24.1143(1);  17.24.1221(1);  17.24,1222(2); 
17.241223(5)  (intro),  (6)(b);  17.24.1224(1)(b);  17.24.1 225(1  )-(3); 
17.24.1226(1),  (2);  17.24.1228(1);  17.24.1261(1).  (2).  (4)(b).  (C).  (5); 
17.24.1262(1  as  recodified). 

MCA  82-4-205  recodification,  (1),  (2);  82-4-206  title,  (1),  (2);  82-4- 
231(8)(c),  (d),  (f);  82-4-241  (1)-(3);  82-4-254(3),  (4). 


■  3.  Section  926.16  is  amended  by 
removing  and  reserving  paragraph  (e)(9) 
and  adding  paragraph  (m)  to  read  as 
follows: 

§  926.16    Required  program  amendments. 

***** 

(m)  By  October  6,  2003,  Montana  shall 
revise  ARM  17.24.911,  or  otherwise 
modify  its  program,  to  require  the 
prompt  replacement  of  any  drinking, 
domestic  or  residential  water  supply 
that  is  contaminated,  diminished,  or 
interrupted  by  undergroimd  mining 
activities,  regardless  of  the  occiurence 
of  subsidence  or  whether  subsidence 
has  caused  material  damage  or  reduced 
the  value  or  use  of  surface  lands,  to  be 
no  less  effective  than  30  CFR  817.41(j) 
in  meeting  the  requirements  of  SMCRA 
720(a)(2). 

[FR  Doc.  03-19944  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  4310-05-P 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  4 
RIN  1024-AC69 

Operating  Under  the  Influence  of 
Alcohol  or  Drugs 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  the  National 
Park  Service  (NPS)  regulation  governing 
motor  vehicle  operation  under  the 
influence  of  alcohol.  The  revision  is  in 
response  to  a  Presidential  directive 
issued  to  all  Federal  agencies  to 
promulgate  regulations  adopting  a  0.08 
blood  alcohol  concentration  (BAC)  as 
the  legal  limit  for  a  per  se  impaired 
driving  offense.  This  rule  will  assist  in 
preventing  tragic  and  unnecessary 
alcohol-related  deaths  and  injuries  on 
our  Nation's  roads. 


DATES:  Effective  date:  September  5, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  C.  Fagan,  National  Park  Service. 
1849  C  Street,  NW.,  Mailstop  7252, 
Washington,  DC  20240.  Telephone: 
(202)  208-7456.  Email: 
Chick_Fagan@nps.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NPS  administers  388  areas 
throughout  the  country  "to  conserve  the 
scenery  and  the  natural  and  historic 
objects  and  the  wild  life  therein  and  to 
provide  for  the  enjoyment  of  the  same 
in  such  manner  and  by  such  means  as 
will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations."  The 
National  Park  Service  Organic  Act,  16 
U.S.C.  1.  Although  the  nearly  300 
million  aimual  visitors  to  the  national 
park  system  use  a  variety  of  access 
methods,  the  vast  majority  rely  on  motor 
vehicles  and  roadways  to  reach  park 
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areas  and  to  c  rculate  within  them. 
Consequently  the  MPS  has  major 
responsibilitif  s  and  program 
involvement  in  the  areas  of  road 
construction  <  nd  maintenance,  traffic 
safety  and  tra  fie  law  enforcement. 

There  are  a|  iproximately  8,000  miles 
of  NPS-admir  istered  roads  open  to  the 
public  within  the  national  park  system. 
These  8,000  miles  compare  in 
magnitude  to  iie  State  of  Arizona's  road 
system,  excep ;  that  they  are  scattered 
throughout  th ;  United  States  and  its 
territories.  Th  jre  is  great  variety  in  the 
nature  and  ex  ent  of  park  roads.  They 
range  from  ve  y  short  lengths  of 
unpaved  seco  idary  roadways,  to  well- 
developed  roa  d  systems  complete  with 
spur  roads,  pa  rking  areas  and  overlooks, 
to  parkways  r  uming  for  himdreds  of 
miles  through  several  States,  to 
parkways  usei  I  primarily  as  commuter 
routes  in  the  \  Washington,  DC  area.  In 
addition,  man^  park  areas  contain  State 
and/or  county  highways  and  roads  over 
which  the  NP;  5  may  exercise  varying 
degrees  of  iiuisdiction. 

On  April  2.  1987,  the  NPS 
promulgated  i  final  rule  (36  CFR  4.23) 
concerning  op  erating  a  motor  vehicle 
under  the  infl  lence  of  alcohol  (52  FR 
10683).  That  rule  prohibits  the 
operation  or  c  jntrol  of  a  motor  vehicle 
if  the  alcohol  :oncentration  in  the 
operator's  bloi  )d  or  breath  is  0.10  grams 
or  more  of  ale  )hol  per  100  milliliters  of 
blood  or  210  1  ters  of  breath.  The 
regulation  proi^ides,  however,  that  if 
State  law  gove  ming  operation  of  a  motor 
vehicle  while  imder  the  influence  of 
alcohol  establ  shes  more  restrictive 
limits  of  alcoh  ol  concentration  in  the 
operator's  bloi  »d  or  breath,  those  limits 
supersede  the  limits  specified  in  this 
paragraph.  Th  3  regulation  is 
implemented  jrimarily  through 
roadside  signi  ig,  text  in  brochures,  and 
incidental  pul  lie  contact. 

On  March  3  1998,  President  Clinton 
directed  the  S  jcretary  of  Transportation 
to  work  with  ( Congress,  other  Federal 
agencies,  the  i  Itates,  and  others  to 
develop  a  plai  i  to  promote  the  adoption 
of  0.08  BAC  a!  the  legal  limit  for  a  per 
se  impaired  di  iving  offense. 
Specifically,  h  e  further  directed  that  the 
plan  consider  setting  a  0.08  BAC 
standard  on  al  Federal  property, 
including  Department  of  Defense 
installations  a  id  the  national  parks.  The 
directive  also  :alled  for  strong 
enforcement  c  f,  and  publicity  regarding, 
the  0.08  BAC  itandard.  The  benefits  of 
the  0.08  stand  ird  in  lives  saved  and 
injuries  preve:  ited  have  been  , 

dociunented  e  xtensively. 

On  January  31.  2003,  the  NPS 
published  a  pi  oposed  rule  in  the 
Federal  Regis  er  (68  FR  4975),  stating 


that  it  proposed  to  revise  its  regulation 
to  reduce  the  BAC  standard  from  0.10 
grams  of  alcohol  per  100  milliliters  of 
blood  or  210  hters  of  breath,  to  0.08 
grams. 

Discussion  of  Comments 

The  NPS  received  two  comments  in 
response  to  the  proposed  rule,  both  of 
which  support  adoption  of  the  lower 
0.08  BAC  standard. 

The  first  commenter  stated  that  he 
supported  the  0.08  BAC  standard,  and 
also  urged  its  adoption  by  the  NPS  with 
regard  ta  boating  and  water  use 
activities.  That  subject  is  dealt  with  in 
part  3  of  36  CFR.  specifically  36  CFR 
3.6(b).  This  rule  deals  only  with  part  4. 
The  suggestion,  however,  will  be  taken 
into  consideration  in  any  futiwe  revision 
of  part  3. 

■The  second  conunenter  also 
supported  the  lower  BAC  standard,  but 
noted  that  the  language  of  the  proposed 
revision  (as  contained  in  the  proposed 
rule)  would  also  add  a  superfluous 
reference  to  breath.  Specifically,  the 
language  of  the  proposed  revision 
would  have  added  "breath  is"  to  the 
first  sentence  of  36  CFR  4.23(a)(2),  just 
after  "100  milliliters  of  blood  or"  and 
just  before  "0.08  grams  or  more  of 
alcohol  per  210  liters  of  breath."  The 
NPS  agrees  that  the  extra  wording  is 
unnecessary,  and  that  the  only  change 
needed  in  the  language  of  the  existing 
36  CFR  4.23(a)(2)  is  to  substitute  "0.08" 
for  "0.10".  The  second  commenter  also 
stated  that  authorities  in  the  State  of 
California  have  had  difficulty  treating 
violations  of  the  NPS  regulation  as  prior 
offenses  under  California's  driving 
under  the  influence  (DUI)  statutes.  The 
reasons  cited  by  the  commenter, 
however,  do  not  relate  to  the  BAC 
standard,  but  to  other  factors  such  as, 
for  example,  the  California  courts'  strict 
interpretation  of  the  State's  DUI  laws. 

After  considering  the  comments,  and 
in  light  of  their  unanimous  support  of 
the  lower  0.08  BAC  standard,  the  NPS 
is  adopting  the  rule  as  proposed,  with 
the  editing  change  discussed  in  the 
paragraph  above. 

Compliance  With  Other  Laws 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 


(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  Actions  taken  imder 
this  rule  will  not  interfere  with  other 
agencies  or  local  government  plans, 
policies,  or  controls.  This  is  an  agency 
specific  rule. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
rule  will  have  no  effect  on  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  or  obligations  of  their  recipients. 
No  grants  or  other  forms  of  monetary 
supplements  are  involved. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues.  The  lower  legal  blood 
alcohol  concentration  level  is  prevalent 
throughout  the  United  States  and  has 
been  adopted  by  most  other  Federal 
agencies  and  States. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.). 

Although  the  regulation  has 
significant  implications  for  public 
Scifety,  it  does  not  have  monetary 
implications.  There  are  no  businesses 
that  depend  on  the  public's  ability  to 
operate  a  motor  vehicle  while 
intoxicated.  The  rule  will  likely  provide 
non-monetary  benefits  to  the  NPS  and 
other  law  enforcement  agencies  thi-ough 
decreased  accidents  and  injmies. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  ' 

(1)  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

(2)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

(3)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
luifunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector. 


Federal  Register / Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations         46479 


Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
No  taking  of  personal  property  will 
occur  as  a  result  of  this  rule. 

Federalism  (Executive  Order  13132) 

This  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment 
pursuant  to  Executive  Order  13132.  This 
rule  only  affects  the  use  of  roads  on  NPS 
administered  lands.  It  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.)  is  not  required.  An  0MB 
form  83-1  is  not  required. 

National  Environmental  Policy  Act 

The  National  Park  Service  has 
analyzed  this  rule  in  accordance  with 
the  criteria  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321-4370d)  and  the  Department 
of  the  Interior  Manual  (516  DM  1.1-7.7). 
The  regulation  has  been  found  to  be 
covered  by  an  applicable  categorical 
exclusion  (516  DM  6,  Appendix  7.4 
A. 10),  and  no  exceptions  to  categorical 
exclusions  (516  DM  2,  Appendix  2) 
apply  to  the  regulation.  The  National 
Park  Service  has  documented  this 
finding  in  accord  with  the  agency's 
procedures  (Director's  Order  #12: 
Conservation  Planning,  Enviroiunental 
Impact  Analysis,  and  Decision-making, 
and  the  accompanying  Handbook).  As  a 
result,  the  National  Park  Service  is  not 
legally  required  to  prepare,  and  has  not 
prepared,  either  an  environmental 
assessment  (EA)  or  an  environmental 
impact  statement  (EIS). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  Executive  Order 
13175  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (65  FR 


67249),  the  President's  memorandum  of 
April  29,  1994,  "Government  to 
Government  Relations  with  Native 
American  Tribal  Governments"  (59  FR 
22951),  and  512  DM  2,  we  have 
evaluated  potential  effects  on  federally 
recognized  Indian  tribes  and  determined 
that  there  are  no  potential  effects. 

List  of  Subjects  in  36  CFR  Part  4 

National  parks.  Traffic  regulations. 

■  Accordingly,  the  NPS  amends  36  CFR 
part  4  as  follows: 

PART  4— VEHICLES  AND  TRAFFIC 
SAFETY 

■  1.  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1.  3,  9a.  462(k). 

■  2.  Section  4.23(a)(2)  is  revised  to  read 
as  follows: 

§  4.23    Operating  under  the  influence  of 
alcohol  or  drugs. 

(a)  *   *   * 

(2)  The  alcohol  concentration  in  the 
operator's  blood  or  breath  is  0.08  grams 
or  more  of  alcohol  per  100  milliliters  of 
blood  or  0.08  grams  or  more  of  alcohol 
per  210  liters  of  breath.  Provided 
however,  that  if  State  law  that  applies 
to  operating  a  motor  vehicle  while 
under  the  influence  of  alcohol 
establishes  more  restrictive  limits  of 
alcohol  concentration  in  the  operator's 
blood  or  breath,  those  limits  supersede 
the  limits  specified  in  this  paragraph. 
***** 

Dated:  July  11,2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  03-19965  Filed  8-5-03;  8:45  amj- 

BILUNG  CODE  4312-52-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[NC-200317;  FRL-7524-4J 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Forsyth 
County,  North  Carolina  Update  to 
Materials  Incorporated  by  Reference 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule;  notice  of 
administrative  change. 

summary:  EPA  is  revising  the  format  of 
40  CFR  part  52  for  materials  submitted 
by  North  Carolina  that  are  incorporated 
by  reference  (IBR)  into  the  Forsjrth 
County  portion  of  the  North  Carolina 


state  implementation  plan  (SIP).  The 
regulations  affected  by  this  update  have 
been  previously  submitted  by  the  Local 
agency  through  the  State  agency  and 
approved  by  EPA.  This  update  affects 
the  SIP  materials  that  are  available  for 
public  inspection  at  the  Office  of  the 
Federal  Register  (OFR).  Office  of  Air  and 
Radiation  Docket  and  Information 
Center,  and  the  Regional  Office. 
EFFECTIVE  DATE:  This  action  is  effective 
August  6,  2003. 

ADDRESSES:  SIP  materials  which  are 
incorporated  by  reference  into  40  CFR 
part  52  are  available  for  inspection  at 
the  following  locations:  Environment2d 
Protection  Agency.  Region  4-,  61  Forsyth 
Street.  SW..  Atlaiita.  GA  30303;  Office  of 
Air  and  Radiation  Docket  and 
Information  Center.  Room  B-108, 1301 
Constitution  Avenue.  (Mail  Code  6102T) 
NW..  Washington.  DC  20460.  and  Office 
of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosymar  De  La  Torre  Colon  at  the  above 
Region  4  address  or  at  (404)  562-8965. 
Email:  delatorre.rosymar@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  SIP  is 
a  living  document  which  the  State  can 
revise  as  necessary  to  address  the 
unique  air  pollution  problems  in  the 
state.  Therefore.  EPA  from  time  to  time 
must  take  action  on  SIP  revisions 
containing  new  and/or  revised 
regulations  as  being  part  of  the  SIP.  On 
May  22.  1997.  (62  FR  27968)  EPA 
revised  the  procedures  for  incorporating 
by  reference  Federally-approved  SIPs.  as 
a  result  of  consultations  between  EPA 
and  OFR.  The  description  of  the  revised 
SIP  document.  IBR  procedures  aiid 
"Identification  of  plan"  format  are 
discussed  in  further  detail  in  the  May 
22,  1997,  Federal  Register  document. 
On  October  22.  2002.  EPA  published  a 
document  in  the  Federal  Register  (67 
FR  64999)  begiiming  the  table  for 
Forsyth  County.  North  Carolina  IBR 
material.  In  this  document  EPA  is  doing 
the  update  to  the  material  being  IBRed. 
EPA  has  determined  that  today's  rule 
falls  under  the  "good  cause"  exemption 
in  section  553(b)(3)(B)  of  the 
Administrative  Procediu^s  Act  (APA) 
which,  upon  finding  "good  cause," 
authorizes  agencies  to  dispense  with 
public  participation  and  section 
553(d)(3)  which  allows  an  agency  to 
make  a  rule  effective  immediately 
(thereby  avoiding  the  30-day  delayed 
effective  date  otherwise  provided  for  in 
the  APA).  Today's  rule  simply  codifies 
provisions  which  are  already  in  effect  as 
a  matter  of  law  in  Federal  and  approved 
State  programs.  Under  section  553  of  the 
APA,  an  agency  may  find  good  cause 
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where  proced  ires  are  "impractical, 
unnecessary,  )r  contrary  to  the  public 
interest."  Pub  ic  comment  is 
"unnecessary  '  and  "contrary  to  the 
public  interes :"  since  the  codification 
only  reflects  e  ousting  law.  Immediate 
notice  in  the  ( !FR  benefits  the  public  by 
updating  citat  ions. 

Statutory  and  Executive  Order  Reviews 

Under  Exec  itive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  nc  t  subject  to  review  by  the 
Office  of  Man  igement  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Exe;utive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  i  effect  Energy  Supply, 
Distribution,  ( r  Use"  (66  FR  28355,  May 
22,  2001).  Thii  action  merely  approves 
state  law  as  m  seting  Federal 
requirements  md  imposes  no  additional 
requirements  leyond  those  imposed  by 
state  law.  Ace  ardingly,  the 
Administratoi  certifies  that  this  rule 
will  not  have  i  significant  economic 
impact  on  a  s\  bstantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  I  lOl  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  la'  v  and  does  not  impose 
any  additiona  enforceable  duty  beyond 
that  required  1  ly  state  law,  it  does  not 
contain  any  u:  ifunded  mandate  or 
significantly  c  r  uniquely  affect  small 
governments,  is  described  in  the 
Unfunded  Ma  idates  Reform  Act  of  1995 
(Public  Law  li)4-4). 

This  rule  all  o  does  not  have  tribal 
implications  I:  ecause  it  will  not  have  a 
substantial  dii  ect  effect  on  one  or  more 
Indian  tribes,  )n  the  relationship 
between  the  F  jderal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  res  ponsibilities  between  the 
Federal  Cover  iment  and  Indian  tribes, 
as  specified  b'  ■  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  do  ;s  not  have  Federalism 
implications  I  ecause  it  does  not  have 
substantial  dii  ect  effects  on  the  States, 
on  the  relatioi  ship  between  the  national 
government  ai  id  the  States,  or  on  the 
distribution  o  power  and 
responsibilitie  s  among  the  various 
levels  of  govei  nment,  as  specified  in 
Executive  Ord  er  13132  (64  FR  43255, 
August  10,  19  )9).  This  action  merely 
approves  a  sta  te  rule  implementing  a 
Federal  standi  rd,  and  does  not  alter  the 
relationship  o  ■  the  distribution  of  power 
and  responsib  ilities  established  in  the 
Clean  Air  Act,  This  rule  also  is  riot 
subject  to  Exe  ;utive  Order  13045 
"Protection  of  Children  from 
Environmenta  I  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 


because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Qean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register/ 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  6,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide, 
Incorporation  by  reference, 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 


requirements,  Sulfur  oxides,  Volatile 
organic  compounds. 

Dated:  June  16,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

■  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED! 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  II- 

■  2.  Section  52.1770  is  amended  by 
revising  paragraph  (b)  and  revising  table 
2  in  paragraph  (c)  to  read  as  follows: 

§52.1770    Identification  of  plan. 

***** 

(b)  Incorporation  by  reference. 

(1)  Material  listed  in  paragraph  (c)  of 
this  section  with  an  EPA  approval  date 
prior  to  December  1 ,  2002 ,  for  North 
Carolina  (Table  1  of  the  North  Carolina 
State  Implementation  Plan),  January  1, 
2003  for  Forsyth  Coiuity,  North  Carolina 
(Table  2  of  the  North  Carolina  State 
Implementation  Plan)  and  January  1, 
2003,  for  Mecklenburg  Coimty,  North 
Carolina  (Table  3  of  the  North  Carolina 
State  Implementation  Plan),  was 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  part  51.  Material  is  incorporated 
as  it  exists  on  the  date  of  the  approval, 
and  notice  of  any  change  in  the  material 
will  be  published  in  the  Federal 
Register.  Entries  in  paragraphs  (c)  of 
this  section  with  EPA  approval  dates 
after  January  1,  2003,  will  be 
incorporated  by  reference  in  the  next 
update  to  the  SIP  compilation. 

(2)  EPA  Region  4  certifies  that  the 
rules/regulations  provided  by  EPA  in 
the  SIP  compilations  at  the  addresses  in 
paragraph  (b)(3)  of  this  section  are  an 
exact  duplicate  of  the  officially 
promulgated  State  rules/regulations 
which  have  been  approved  as  part  of  the 
State  and  local  Implementation  plans 
listed  in  paragraph  (b)(1)  of  this  section. 

(3)  Copies  of  the  materials 
incorporated  by  reference  may  be 
inspected  at  the  Region  4  EPA  Office  at 
61  Forsyth  Street,  SW.,  Atlanta,  GA 
30303;  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC;  or  at  the  EPA, 
Office  of  Air  and  Radiation  Docket  and 
Information  Center,  Room  B-108,  1301 
Constitution  Avenue,  (Mail  Code  6i02T) 
NW.,  Washington,  DC  20460. 

(c)*   *   * 
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State  citation 


Sect.  .0101 
Sect.  .0102 
Sect  .0103 
Sect.  .0104 
Sect.  .0105 

Sect.  .0106 
Sect.  .0107 
Sect.  .0108 
Sect.  .0109 

Sect.  .01 1 1 


Sect.  .0201 
Sect.  .0202 
Sect.  .0203 
Sect.  .0204 
Sect.  .0205 
Sect.  .0206 


Sect.  .0301 
Sect.  .0302 
Sect.  .0303 
Sect.  0304 
Sect.  .0305 
Sect.  .0306 

Sect.  .0307 
Sect.  .0308 
Sect.  .0309 


Sect.  .0401 


Sect.  .0101 
Sect.  .0102 
Sect.  .0103 


Sect.  .0101 
Sect.  .0103 
Sect.  .0104 


Sect.  .0201 
Sect.  .0202 


Sect.  .0301 
Sect.  .0302 
Sect.  .0303 
Sect.  .0304 
Sect.  .0305 
Sect.  .0306 
Sect.  .0307 


Table  2.— EPA  Approved  Forsyth  County,  North  Carolina  Regulations 


Title/subject 


State  effec- 
tive date 


EPA  approval  date 


Subchapter  3A    Air  Pollution  Control  Requirements 


Section  .0100    In  General 


Department  Established  

Enforcement  of  Chapter 

General  Powers  and  Duties  of  Director 

Authority  of  Director  to  Establish  Administrative  Procedures 
Fees  for  Inspections,  Permits,  and  Certificates  Required  by 

Chapter. 

Penalties  for  Violation  of  Chapter  

Civil  Relief  for  Violations  of  Chapter* 

Chapter  Does  Not  Prohibit  Pnvafe  Actions  For  Relief 

Judicial    Review    of    Administrative    Decisions    Rendered 

Under  Chapter. 
Copies  of  Referenced  Federal  Regulations 


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 

01/17/97 
06/14/1990 
06/14/1990 
06/14/1990 

06,'14/1990 


05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91.  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 

02/17/00.  65  FR8053. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 

05/02/91,  56  FR  20140. 


Section    .0200  Advisory  Board 


Established;  Composition;  Terms  of  Members 

Secretary  

Meetings  

To  Serve  in  Advisory  Capacity;  General  Functions 
Appeals  to  and  Other  Appearances  Before  Board  . 
Opinions  Not  Binding  


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91.  56  FR  20140. 
05/02/91.  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 


Section  .0300    Remedies  for  Enforcement  of  Standards-rSpecial  Orders 


Applicability 

Issuance  

Definitions 

Categories  of  Sources 

Enforcement  Procedures 

Required  Procedures  for  Issuance 

Consent  and  Special  Orders. 
Documentation  for  Special  Orders  .... 

Public  Hearing  

Compliance  Bonds  


of  Special  Orders  by 


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


05/02/91, 
05/02/91. 
05/02/91, 
05/02/91, 
05/02/91, 
05/02/91, 


06/14/1990  05/02/91, 
06/14/1990  ,  05/02/91. 
06/14/1990  I  05/02/91, 


56  FR  20140. 
56  FR  20140. 
56  FR  20140 
56  FR  20140. 
56  FR  20140. 
56  FR  20140. 

56  FR  20140. 
56  FR  20140. 
56  FR  20140. 


Section  .0400    Forsyth  County  Air  Quality  Technical  Code 


Adopted  I    06/14/1990  i  05/02/91,  56  FR  20140 


Subchapter  3B    Relationship  to  State  Code 


In  General 

Air  Pollution  Control  Requirements  (Subchapter  3D) 
Air  Ouality  Permits  (Subchapter  30)  


06/14/1990 
06/14/1990 
06/14/1990 


05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 


Subchapter  3D    Air  Pollution  Control  Requirements 


Section  .0100    Definitions  and  References 


Definitions 

Copies  Referenced  Federal  Regulations 
Incorporation  by  Reference  


11/6/98 

06/14/1990 

05/24/99 


02/17/00,  65  FR  8093. 
05/02/91,  56  FR  20140. 
10/22/02,  67  FR  64994. 


Section  .0200    Air  Pollution  Sources 


Classification  of  Air  Pollution  Sources 
Registration  of  Air  Pollution  Sources  .. 


06/14/1990 
06/14/1990 


05/02/91,  56  FR  20140. 
05/02/91,  56  FR  201 40 


Section  .0300    Air  Pollution  Emergencies 


Purpose  „ _ 

Episode  Criteria 

Emission  Reduction  Plans  

Preplanned  Abatement  Program 

Emission  Reduction  Plan:  Alert  Level  

Emission  Reduction  Plan:  Waming  Level  

Emission  Reduction  Plan;  Emergency  Level 


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91.  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 


Comments 
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State  cltati<  m 


Sect. 
Sect 
Sect. 
Sect. 
Sect. 
Sect 
Sect 
Sect 


.0401 
0402 
.0403 
.0404 
.0405 
.0407 
0408 
0409 
.0410 


Sect 
Sect. 
Sect 
Sect. 
Sect. 
Sect 
Sect. 

oCCT. 

Sect. 


0501 
0502 
.0503 
.0504 
.0506 
0507 
0508 
.0509 
.0510 


Sect.  .0511 
Sect  0512 
Sect.  0513 
Sect.  .0514 
Sect.  .0515 
Sect.  .0516 
Sect.  .0517 
Sect.  0519 
Sect.  .0521 
Sect.  .0522 
Sect.  .0524 
Sect.  .0527 
Sect  .0528  . 
Sect  .0529  . 

Sect.  0530 

Seel.  .0531 

Sect.  .0532 

Sect.  .0533 

Sect.  0534 

Sect  .0535 

Sect.  .0536 

Sect.  0537 

Sect.  .0538 
Sect.  .0539 

Sect.  .0540 

Sect.  .0541 
Sect.  0542 


Sect.  0601 
Sect  .0602 
Sect.  0604 
Sect.  0605 
Sect  .0606 
Sect.  0607 
Sect.  .0611 
Sect.  .0612 
Sect.  .0613 
Sect.  0614 
Sect.  .0615 


Sect.  0801 
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State  effec- 
tive date 


EPA  approval  date 


Section  .0400    Ambient  Air  Quality  Standards 


Purpose  

Sulfur  Oxides  ''.. 

Total  Suspended  Particulates 

Carbon  Monoxide  

Ozone  

Nitrogen  Dioxide 

Lead 

PM  10  Paniculate  Matter  

PM  2.5  Particulate  Matter  


06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
05/24/2999 
06/14/1990 
06/14/1990 
06/14/1990 
05/24/99 


05/02/91 , 
05/02/91, 
05/02/91, 
05/02/91, 
10/22/02, 
05/02/91 , 
05/02/91, 
05/02/91 , 
10/22/02, 


56  FR 
56  FR 
56  FR 
56  FR 
67  FR 
56  FR 
56  FR 
56  FR 
67  FR 


20140. 
20140. 
20140. 
20140. 
64994. 
20140. 
20140. 
20140. 
64994. 


Section  .0500    Emission  Control  Standards 


Compliance  With  Emission  Control  Standards  

Purpose  

Particulates  From  Fuel  Burning  Indirect  Heat  Exchangers  ... 

Particulates  From  Wood  Burning  Indirect  Heat  Exchangers 

Particulates  from  Hot  Mix  Asphalt  Plants  .-.: 

Parliculates  from  Chemical  Fertilizer  Manufacturing  Plants  .: 

Particulates  from  Pulp  and  Paper  Mills 

Particulates  from  MICA  or  FELDSPAR  Processing  Plants  ... 

Particulates  from  Sand,  Gravel,  or  Crushed  Stone  Oper- 
ations. 

Particulates  from  Lightweight  Aggregate  Processes  

Particulates  from  Wood  Products  Finishing  Plants 

Particulates  From  Portland  Cement  Plants 

Particulates  From  Ferrous  Jobbing  Foundries 

Particulates  from  Miscellaneous  Industrial  Processes 

Sulfur  Dioxide  Emissions  from  Combustion  Sources  

Emissions  from  Plants  Producing  Sulfuric  Acid 

Control  of  Nitrogen  Dioxide  and  Nitrogen  Oxides  Emissions 

Control  of  Visible  Emissions  

Control  and  Prohibition  of  Odorous  Emissions 

New  Source  Performance  Standards  

Emissions  from  Spodumene  Ore  Roasting 

Total  Reduced  Sulfur  from  Kraft  Pulp  Mills 

Flouride  Emissions  from  Primary  Aluminum24  Reduction 
Plants. 

Prevention  of  Significant  Deterioration 

Sources  in  Nonattainment  Areas  

Sources  Contributing  to  an  Ambient  Violation  

Stack  Heigh'ts  

Flouride  Emissions  From  Phosphate  Fertilizer  Industry  

Excess  Emissions  Reporting  and  Malfunctions  

Particulate  Emissions  From  Electric  Utility  Boilers 

Control  of  Mercury  Emissions  

Control  of  Ethylene  Oxide  Emissions  

Odor  Control  of  Feed  Ingredient  Manufacturing  Plants 

Particulates  from  Fugitive  Non-Process  Dust  Emission 
Sources. 

Control  of  Emissions  from  Abrasive  Blasting 

Control  of  Particulate  Emissions  from  Cotton  Ginning  Oper- 
ations. 


05/24/99 

06/14/1990 

05/24/99 

.  05/24/99 

11/6/98 

11/6/98 

11/6/98 

11/6/98 

11/6/98 

11/6/98 

11/6/98 

06/14/1990 

06/14/1990 

11/6/98 

11/6/98 

11/6/98 

06/14/1990 

11/6/98 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

06/14/1990 

10/10/97 

11/6/98 
06/14/1990 
06/14/1990 
06/14/1990 

11/6/98 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 

06/14/1990 
06/14/1990 


10/22/02 

05/02/91 

10/22/02 

10/22/02 

02/17/00 

02/17/00 

2/17/00, 

2/17/00, 

2/17/00, 

2/17/00, 
2/17/00, 
05/02/91 
05/02/91 
2/17/00, 
2/17/00, 
2/17/00, 
05/02/91 
2/17/00, 
05/02/91 
05/02/91 
05/02/91 
05/02/91 
05/02/91 


67  FR  64994. 

56  FR  20140. 

67  FR  64994. 

67  FR  64994. 

65  FR  8053. 

65  FR  20140. 
65  FR  8053. 
65  FR  8053. 
65  FR  8053. 

65  FR  8053. 
65  FR  8053. 
.  56  FR  20140. 
,  56  FR  20140. 
65  FR  8053. 
65  FR  8053. 
65  FR  8053. 
,  56  FR  20140. 
65  FR  8053. 
,  56  FR  20140. 
,  56  FR  20140. 
,  56  FR  20140. 
,  56  FR  20140 
,  56  FR  20140. 


12/31/98  63  FR  72190. 
2/17/00  65  FR  8053. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
2/17/00  65  FR  8053. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
06/02/91,  56  FR  20140. 

05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 


Section  .0600    Monitoring:  Recordlceeping:  Reporting 


Purpose  and  Scope 

Definitions  

Exceptions  to  Monitoring  and  Reporting  Requirements 
General  Recordkeeping  and  Reporting  Requirements  .. 
Sources  Covered  By  Appendix  P  of  40  CFR  Part  51    ... 
Large  Wood  and  Wood-fossil  Fuel  Combination  Units  .. 

Monitoring  Emissions  From  Other  Sources  

Alternative  Monitoring  and  Reporting  Procedures  

Quality  Assurance  Program  

Compliance  Assurance  Monitoring  ' 

Delegation 


05/24/99 
05/24/99 
05/24/99 
05/24/99 
05/24/99 
05/24/99 
05/24/99 
05/24/99 
05/24/99 
05/24/99 
06/14/1990 


10/22/02 
10/22/02, 
10/22/02. 
10/22/02, 
10/22/02, 
10/22/02, 
10/22/02, 
10/22/02, 
10/22/02, 
10/22/02, 
05/02/91, 


67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
67  FR 
56  FR 


64994. 
64994. 
64994. 
64994. 
64994 
64994. 
64994. 
64994. 
64994. 
64994. 
20140. 


Section  .0800    Transportation  Facilities 


Purpose  and  Scope I    06/14/1990  I  05/02/91  56  FR  20140 
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Comments 


State  citation 


Sect.  .0802 
Sect.  .0803 
Sect.  .0804 
Sect.  .0805 
Sect.  .0806 


Title/subject 


Definitions 

Highway  Projects 

Airport  Facilities 

Pari<ing  Facilities  

Ambient  Monitoring  and  Modeling  Analysis 


State  effec- 
tive date 


06/14/1900 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 


EPA  approval  date 


05/02/91,  56  FR  20140 
05/02/91,  56  FR  20140 
05/02/91,  56  FR  20140 
05/02/91,  56  FR  20140 
05/02/91,  56  FR  20140. 


Section  .0900    Volatile  Organic  Compounds 


Sect. 
Sect. 
Sect. 
Sect. 
Sect. 

Sect. 
Sect. 
Sect. 
Sect. 
Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect. 

Sect 

Sect. 
Sect. 
Sect. 
Sect. 
Sect. 
Sect. 
Sect. 
Sect. 
Sect. 
Sect. 
Sect. 
Sect. 


.0901 
.0902 
.0903 
.0906 
.0909 

.0912 
.0913 
.0914 


.0916 

.0917 

.0918 

0919 

.0920 

.0921 

.0922 

.0923 

.0924 

.0925 

.0926 

.0927 

.0928 

.0930 

.0931 

.0932 

.0933 

.0934 

.0935 

.0936 

.0937 

.0939 

.0940 

.0941 

.0942 

.0943 

.0944 

.0945 
.0947  , 
.0948  . 
.0949  . 
.0951  . 
.0952  . 
.0953  . 
.0954  . 
.0955  , 
.0956  . 
.0957  . 
.0958  . 


Definitions 

Applicability 

Recordkeeping:  Reporting:  Monitoring 

Circumvention 

Compliance  Schedules  for  Sources  in  New  Nonattainment 
Areas.    . 

General  Provisions  on  Test  Methods  and  Procedures 

Determination  of  Volatile  Content  of  Surface  Coatings  

Determination  of  VC  Emission  Control  System  Efficiency 


0915  '  Determination  of  Solvent  Metal  Cleaning  VOC  Emissions 


Sect. 
Sect. 


1201 
1202 


Sect.  .1901 
Sect.  .1902 
Sect.  .1903 
Sect.  .1904 


Determination:  VOC  Emissions  from  Bulk  Gasoline  Term! 
nals. 

Automobile  and  Light-Duty  Toick  Manufacturing 

Can  Coating  „ 

Coil  Coating , 

Paper  Coating  

Fabric  and  Vinyl  Coating 

Metal  Fumiture  Coating 

Surface  Coating  of  Large  Appliances  

Magnet  Wire  Coating  

Petroleum  Liquid  Storage  in  Fixed  Roof  Tanks 

Bulk  Gasoline  Plants  

Bulk  Gasoline  Terminals  

Gasoline  Service  Stations  Stage  I  

Solvent  Metal  Cleaning  

Cutback  Asphalt  

Gasoline  Truck  Tanks  and  Vapor  Collection  Systems  

Petroleum  Liquid  Storage  in  Extemal  Floating  Roof  Tanks  .. 

Coating  of  Miscellaneous  Metal  Paris  and  Products  

Factory  Surface  Coating  of  Flat  Wood  Paneling  

Graphic  Arts ^ 

Manufacture  of  Pneumatic  Rubtier  Tires  

Determination  of  Volatile  Organic  Compound  Emissions 

Determination  of  Leak  Tightness  and  Vapor  Leaks  

Altemative  Method  for  Leak  Tightness  

Determination  of  Solvent  in  Filter  Waste  

Synthetic  Organic  Chemical  and  Polymer  Manufacturing  

Manufacture  of  Polyethelene,  Polypropylene  and  Poly- 
styrene. 

Petroleum  Dry  Cleaning 

Manufacture  of  Sythesized  Pharmaceutical  Products  

VOC  Emissions  from  Transfer  Operations  „. 

Storage  of  Miscellaneous  Volatile  Organic  Compounds  

Miscellaneous  Volatile  Organic  Compound  Emissions 

Petition  for  Altemative  Controls  

Vapor  Return  Piping  for  Stage  II  Vapor  Recovery  

Stage  II  Vapor  Recovery  

Thread  Bonding  Manufacturing  

Glass  Christmas  Ornament  Manufacturing 

Commercial  Bakeries  

Wort<  Practices  for  Sources  of  Volatile  Organic  Compounds 


06/14/1990  05/02/91,  56  FR  20140. 
10/10/97  12/31/98,  63  FR  72190 
05/24/99  I  10/22/02,  67  FR  64994. 

06/14/1990    05/02/91,  56  FR  20140. 


11/6/98 

06/14/1990 
06/14/1990 
11/6/98 
06/14/1990 
06/14/1990 

.  06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
11/6/98 
06/14/1990 
06/14/1990 
06/14/^990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 
06/14/1990 

06/14/1990  j 
06/14/1990  ' 
06/14/1990  i 
06/14/1990 
06/14/1990 
11/29/95 
11/6/98 
>     10/10/97 
11/29/95 
1 1/29/95 
06/14/1990 
06/14/1990 


2/17/00,  65  FR  8053. 

05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
2/17/00,  65  FR  8053 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 


05/02/91 

05/02/91 

05/02/91 

05/02/91 

05/02/91 

05/02/91 

05/02/91 

05/02/91 

05/02/91 

05/02/91 

2/17/00, 

05/02/91 

05/02/91 

05/02/91 

05/02/91, 

05/02/91 . 

05/02/91 . 

05/02/91 . 

05/02/91, 

05/02/91, 

05/02/91, 

05/02/91, 

05/02/91, 

05/02/91, 

05/02/91 , 

05/02/91, 


56  FR  20140. 
,  56  FR  20140. 
,  56  FR  20140. 
,  56  FR  20140 
,  56  FR  20140. 
,  56  FR  20140. 
,  56  FR  20140 
,  56  FR  20140. 
.  56  FR  20140. 
,  56  FR  20140. 
65  FR  8053. 
,  56  FR  20140. 
,  56  FR  20140. 
,  56  FR  20140. 

56  FR  20140. 

56  FR  20140. 

56  FR  20140. 

56  FR  20140 

56  FR  20140. 

56  FR  20140. 

56  FR  20140. 

56  FR  20140. 

56  FR  20140 

56  FR  20140. 

56  FR  20140. 
■56  FR  20140. 


05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
5/23/96,  61  FR  25789. 
2/17/00,  65  FR  8053. 
12/31/98,  63  FR  72190. 
5/23/96,  61  FR  25789. 
5/23/96,  61  FR  25789. 
05/02/91,  56  FR  20140. 
05/02/91.  56  FR  20140. 


Section  .1 200    Control  of  Emissions  from  Incinerators  1 1 1  (a) 


Purpose  and  Scope 
Definitions  


06/14/1990 
06/14/1990 


05/02/91,  56  FR  20140. 
05/02/91.  56  FR  20140. 


Section  .1900    Open  Burning 


Purpose,  Scope,  and  Impermissible  Open  Burning 

Definitions 

Permissible  Open  Burning  

Air  Curtain  Burners ;... 


07/01/96 
06/14/1990 

10/25/99 
06/14/1990 


08/01/97,  62  FR  41277. 
05/02/91,  56  FR  20140. 
08/08/02,  67  FR  51763. 
05/02/91.  56  FR  20140. 


Comments 
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State  citati  on 


Title/subject 


State  effec- 
tive date 


EPA  approval  date 


Comments 


Sect.  .1905 


Office  Location 


06/14/1990    05/02/91,  56  FR  20140. 


Subchapter  30    Air  Quality  Permits 


Section  .0100    General  Provisions 


Sect.  .0101 
Sect.  0102 
Sect.  0103 
Sect.  .0104 
Sect.  .0107 


Required  Air  Quality  Permits 

Activities  Exempted  From  Permit  Requirements 

Definitions  

Where  to  Obtain  and  File  Permit  Applications  .... 
Confidential  Information  


11/6/98 
05/24/99 
05/24/99 
10/10/97 
05/24/99 


2/17/00,  65  FR  8053. 
10/22/02,  67  FR  64994. 
10/22/02,  67  FR  64994. 
12/31/98,  63  FR  72190. 
10/22/02,  67  FR  64994. 


Section  .0200    Permtt  Fees 


Sect.  .0207 


Annual  Emissions  Reporting 


11/6/98 


2/17/00,  65  FR  8053. 


Section  .0300    Construction  and  Operation  Permit 


Sect.  .0301  

Sect.  .0302  ...'.. 

Sect.  0303  

Sect    0304  

Sect.  0305  

Sect.  .0306  

Sect.  .0307  

Sect.  0308  

Sect    0309  

Sect.  0310  

Sect.  0311  

Sect.  .0312  ...X 

Sect.  .0314  

Sect.  .0315  


I  Applicability 

Facilities  Not  Lil(ely  to  Contravene  Demonstration  .... 

Definitions 

Applications  

Application  Submittal  Content  

Permits  Requiring  Public  Participation , 

Public  Participation  Procedures  

Final  Action  on  Permit  Applications  

Termination,  Modification  and  Revocation  of  Permits 

Permitting  of  Numerous  Similar  Facilities  

Permitting  of  Facilities  at  Multiple  Temporary  Site  

Application  Processing  Schedule  

General  Permit  Requirements 

Synthetic  Minor  Facilities  


11/6/98 

11/6/98 

06/14/1990 

07/01/99 

06/14/1990 

07/01/99 

10/10/97 

03/14/1995 

07/01/99 

06/14/1990 

06/14/1990 

11/6/98 

05/24/99 

07/01/99 


2/17/00,  65  FR  8053. 
2/17/00,  65  FR  8053. 
05/02/91,  56  FR  20140. 
10/22/02,  67  FR  64994. 
05/02/91,  56  FR  20140. 
10/22/02,67  FR  64994. 
12/31/98,  63  FR  72190. 
02/01/96,  61  FR  3586. 
10/22/02,  67  FR  64994. 
05/02/91,  56  FR  20140. 
05/02/91,  56  FR  20140. 
2/17/00,  65  FR  8053. 
10/22/02,  67  FR  64994. 
10/22/02,  67  FR  64994. 


Section  .0800    Exclusionary  Rules 


Sect 

Sect. 
Sect. 

Sect. 
Sect 


0801 
0802 
0803 
.0804 
0805 
0806 
.0807 
0808 


Purpose  and  Scope „ 

Gasoline  Service  Stations  and  Dispensing  Facilities 
Coating,  Solvent  Cleaning,  Graphic  Arts  Operations 

Dry  Cleaning  Facilities  

Grain  Elevators 

Cotton  Gins  

Emergency  Generators  : 

Peak  Shaving  Generators , 


05/24/99 

06/14/1990 

05/24/99 

06/14/1990 

11/6/98 

11/6/98 

1 1/6/98 

07/01/99 


10/22/02, 
05/02/91, 
12/31/98, 
05/02/91 , 
02/17/00, 
02/17/00, 
02/17/00, 
10/22/02, 


67  FR 
56  FR 
63  FR 
56  FR 
65  FR 
65  FR 
65  FR 
67  FR 


64994. 

20140. 

72193. 

20140. 

8093. 

8093. 

8093. 

64990. 


[FR  Doc.  03-196fe8  Filed  8-5-03;  8:45  am] 

BILLING  CODE  6560  «0-P 


ENVIRONMENtTAL  PROTECTION 
AGENCY 

40  CFR  Part  5'. '. 
PA203-4210a;  fRL-7523-6] 

Approval  and  Promulgation  of  Air 
Quality  Impleitientation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Determinations  for  Two  Individual 
Sources 

agency:  Envin  »nmental  Protection 

Agency  (EPA). 

ACTION:  Direct  inal  rule. 


SUMMARY:  EPA 

action  to  ap 
Commonwealth 


is  taking  direct  final 
ve  revisions  to  the 
of  Pennsylvania's  State 
Implementatioh  Plan  (SIP).  The 


revisions  were  submitted  by  the 
Pennsylvania  Department  of 
Environmental  Protection  (PADEP)  to 
establish  and  require  reasonably 
available  control  technology  (RACT)  for 
one  major  source  of  nitrogen  oxides 
(NOx)  and  one  major  source  for  volatile 
organic  compounds  (VOC)  located  in 
Pennsylvania.  EPA  is  approving  these 
revisions  to  establish  RACT 
requirements  in  the  SIP  in  accordance 
with  the  Clean  Air  Act  (CAA). 
DATES:  This  rule  is  effective  on  October 
6,  2003  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  September  5,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 


should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21.  U.S.  Environmental 
Protection  Agency,  Region  IE,  1650 
Arch  Street,  Philadelphia,  Peimsylveinia 
19103.  Electronic  comments  should  be 
sent  either  to  monis.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  Part  III  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
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Avenue,  NW.,  Room  BIOS,  Washington, 
DC  20460;  and  the  Maryland 
Department  of  the  Enviroimient,  1800 
Washington  Boulevard,  Suite  705, 
Baltimore,  Maryland  21230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Lewis  at  (215)  814-2185  or  by  e- 
mail  at  Iewis.janice@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Pursuant  to  sections  182(b)(2)  and 
182(f)  of  die  CAA.  the  Commonwealth 
of  Pennsylvania  (the  Commonwealth  or 
Pennsylvania)  is  required  to  establish 


and  implement  RACT  for  all  major  VOC 
and  NOx  sources.  The  major  source  size 
is  determined  by  its  location,  the 
classification  of  that  area,  and  whether 
it  is  located  in  the  ozone  transport 
region  (OTR).  Under  section  184  of  the 
CAA,  RACT,  as  specified  in  sections 
182(b)(2)  and  182(f)  applies  throughout 
the  OTR.  The  entire  Commonwealth  is 
located  within  the  OTR.  Therefore, 
RACT  is  applicable  statewide  in 
Permsylvania. 

n.  Summary  of  the  SIP  Revision 

On  October  26,  1999,  and  February  4, 
2003,  PADEP  submitted  formal 


revisions  to  the  Pennsylvania  SIP  which 
establish  and  impose  case-by-case  RACT 
for  several  major  Sources  of  VOC  and/ 
or  NOx.  This  rulemaking  pertains  to  two 
of  those  sources.  The  remaining  sources 
are  or  have  been  the  subject  of  separate 
rulemakings.  The  RACT  determinations 
and  requirements  are  included  in  plan 
approvals  (PA)  or  operating  permits 
(OP)  issued  by  the  Commonwealth.  The 
following  table  below  identifies  the 
sources  and  the  individual  operating 
permits  (OP)  which  are  the  subject  of 
this  rulemaking. 


VOC  AND  NOx  RACT  Determinations  for  Individual  Sources 


Source 

County 

0P# 

Source  type 

Major  pollutant 

Tarkett,  Inc 

Lehigh  

Northampton  

OP  39-0002 

Vinyl  Flooring  Mfg  

Mfg.  of  Pigments 

VOT 

Harcros  Pigments,  Inc  

OP  48-018 

NOx. 

A.  Tarkett  /nc— Tarkett,  Inc.  (Tarkett) 
is  a  vinyl  flooring  manufacturing  facility 
located  in  Lehigh  County.  Tarkett  is  a 
major  source  of  VOC  and  a  minor  source 
for  NOx.  PADEP  issued  an  operating 
permit  (OP  39-0002)  to  establish  and 
impose  RACT  for  Tarkett.  Under  the  OP 
39-0002,  the  NOx  emission  limit  shall 
never  exceed  100  tons  per  year.  Under 
the  OP  39-0002,  Tarkett  must  not 
exceed  356.81  tons  of  VOC  per  year. 
Both  limits  must  be  met  on  a  rolling 
monthly  basis  over  a  consecutive  12- 
month  period.  Under  OP  39-0002  , 
Tarkett  must  maintain  all  records, 
testing  data  and  calculations  to  clearly 
demonstrate  compliance  with  Sections 
129.95  and  129.91-94  of  25 
Pennsylvania's  Code  of  Regulations. 
Record  keeping  requirements  shall 
include  the  following,  but  not  be  limited 
to:  a  record  of  all  VOC  containing 
compounds  used  at  the  facility  as  well 
as  calculations  on  the  individual  source 
emissions  and  the  VOC  emissions  for 
the  entire  facility;  the  felt  mill  must 
maintain  monthly  records  of  the 
hydropulper  feed  materials  for  all 
batches,  the  paper  machine  slurry  must 
maintain  monthly  feed  rates  and  hours 
of  operation;  the  foiur  meter  line  must  , 
maintain  monthly  records  of  the  types 
of  lu^ethane,  urethane  usage,  and  hours 
of  operation;  all  air  pollution  control 
systems  must  conduct  performance 
evaluations,  records  of  calibration 
checks,  adjustments  and  maintenance 
performed  on  all  equipment  which  are 
subject  to  OP  39-0002.  Also,  the  type  of 
VOC  contained  products  stored,  a 
record  of  quantities,  identify  usage  and 
recovery  of  all  VOC  solvents  used  in 
clean-up  operations  for  the  entire 
facility.  All  record  keeping  requirements 


must  be  calculated  on  a  monthly  basis 
(12-month  period).  The  storage  and 
handling  of  materials  collected  in  the  air 
cleaning  device(s)  shall  not  at  anytime 
result  in  the  emissions  of  fugitive  air 
contaminants.  Temperatiure  measuring 
and  recording  devices  on  the  thermal 
incinerator  shall  be  maintained  to  show 
gases  exiting  the  combustion  chamber  or 
zone.  All  records  shall  be  retained  and 
maintained  for  at  least  two  years.  Under 
OP  39-0002,  Tarkett  must  operate  and 
maintain  all  processes  according  to  good 
engineering  and  air  pollution  control 
practices  in  accordance  with  applicable 
PADEP  regulations. 

B.  Harcros  Pigments,  Inc. — Harcros 
Pigments  Inc.  (Harcros)  is  a 
manufacturer  of  synthetic  and  natiu-al 
iron  oxides  for  use  in  chemical  and 
pigmenting  applications.  Harcros  is 
located  in  Northampton  County. 
Harcros  is  a  major  source  of  NOx  and 
minor  source  for  VOC.  On  July  31,  1996, 
PADEP  issued  an  operating  permit  (OP 
48-0018)  to  establish  and  impose  RACT 
for  Harcros.  Under  OP  48-0018,  Harcros 
must  comply  with  Section  128.93(2)  of 
25  Pennsylvania  Code  of  Regulations  for 
the  Cleaver  Brooks  boiler  with  a  rated 
heat  input  of  25.1  MMBtu/hr  and  the 
Babcock  &  Wilcox  boiler  with  a  rated 
heat  input  of  36.4  MMBtu/hrs. 
Presumptive  RACT  for  these  units  shall 
be  the  performance  of  an  annual 
adjustment  or  tune-up  on  the 
combustion  process.  The  emergency 
generator  shall  be  limited  to  500  hours 
of  operation  in  a  consecutive  12-month 
period.  The  remaining  units  which  have 
a  rated  heat  input  of  less  than  20 
MMBtu/hr  shall  install,  maintain,  and 
operate  all  units  in  accordance  with 
manufacturers'  specifications.  The  total 


allowable  NOx  emission  limit  for  this 
facility  shall  not  exceed  207.0  tons  per 
year.  Under  OP  48-0018,  Harcros  must 
operate  and  maintain  all  equipment 
according  to  good  engineering  and  air 
pollution  control  practices.  All 
measuj:«ments,  records  and  other  data 
required  to  be  maintained  by  the 
company  shall  be  retained  for  at  least 
two  years  following  the  date  on  which 
such  measurements,  records  and/or  data 
are  recorded. 

m.  EPA's  Evaluation  of  the  SIP 
Revisions 

EPA  is  approving  these  SIP  revisions 
because  the  Commonwealth  established 
and  imposed  RACT  requirements  in 
accordance  with  the  criteria  set  forth  in 
SIP-approved  regulations  for  imposing 
RACT  or  for  limiting  a  source's  potential 
to  emit.  The  Commonwealth  has  also 
imposed  record-keeping,  monitoring, 
and  testing  requirements  on  these 
soiut:es  sufficient  to  determine 
compliance  with  these  requirements. 

rV.  Final  Action 

EPA  is  approving  revisions  to  the 
Commonwealth  of  Pennsylvania's  SIP  to 
establish  and  require  VOC  and/or  NOx 
RACT  for  two  major  sources  listed  in 
this  document.  EPA  is  publishing  this 
rule  without  prior  proposal  because  we 
view  this  as  a  noncontroversial 
amendment  and  anticipate  no  adverse 
comment.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  EPA  is  publishing  a  separate   - 
document  that  will  serve  as  the  proposal 
to  approve  the  SIP  revision  if  adverse 
comments  are  filed.  This  direct  final 
rule  will  be  effective  on  October  6,  2003 
without  further  notice  unless  we  receive 


I 
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adverse  comnent  by  September  5,  2003. 
If  EPA  receivas  adverse  conunent,  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  v^ill  not  take  effect.  EPA 
will  address  a  11  public  comments  in  a 
subsequent  Ai  tal  rule  based  on  the 
proposed  rule ,  EPA  will  not  institute  a 
second  comm  snt  period  on  this  action. 
Any  parties  ir  terested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receive  s  adverse  comment  on  an 
amendment,  j  aragraph,  or  section  of 
this  rule  and  i  f  that  provision  may  be 
severed  from  he  remainder  of  the  rule, 
EPA  may  ado]  )t  as  final  those  provisions 
of  the  rule  tha  t  are  not  the  subject  of  an 
adverse  comn  ent. 

You  may  su  Dmit  comments  feither 
electronically  or  by  mail.  To  ensure 
proper  receipl  by  EPA,  identify  the 
appropriate  n  lemaking  identification 
number  PA20  )-42104a  in  the  subject 
line  on  the  fin  t  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  wit  lin  the  specified  comment 
period.  Comm  ents  received  after  the 
close  of  the  cc  mment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  thes«  late  comments. 

1 .  Electronii  -.ally.  If  you  submit  an 
electronic  con  iment  as  prescribed 
below,  EPA  re  commends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  it  the  body  of  your 
comment.  Also  include  this  contact 
information  oi  i  the  outside  of  any  disk 
or  CD  ROM  yc  u  submit,  and  in  any 
cover  letter  ac  :ompanying  the  disk  or 
CD  ROM.  Thi:  ensures  that  you  can  be 
identified  as  t  le  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  ci  innot  read  your  comment 
due  to  technic  al  difficulties  or  needs 
further  inforni  ation  on  the  substance  of 
your  commen  .  EPA's  policy  is  that  EPA 
will  not  edit  y  oiu  'comment,  and  any 
identifying  or  contact  information 
provided  in  ti  e  body  of  a  comment  will 
be  included  a!  part  of  the  comment  that 
is  placed  in  th  e  official  public  docket, 
and  made  ava  lable  in  EPA's  electronic 
public  docket  If  EPA  cannot  read  yoiu 
comment  due  to  technical  difficulties 
and  cannot  co  ntact  you  for  clarification, 
EPA  may  not  )e  able  to  consider  your 
comment. 

i.  E-mail.  C(  mments  may  be  sent  by 
electronic  mai  1  (e-mail)  to 
moms.makeb  i@epa.gov,  attention 
PA203-4210a  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e  mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail !  ystem  automatically 
captxues  youj  e-mail  address.  E-mail 
addresses  thai  are  automatically 
captured  by  E  'A's  e-mail  system  are 


included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

ii.  Aegalations.gov.  Yoiu  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yotir  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  dociiment.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

V.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104—4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 


one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fit)m 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procediue,  or 


Federal  Register /Vol.  68.  No.  151 /Wednesday.  August  6,  2003 /Rules  and  Regulations         46487 


practice  that  do  not  substantially  affect 
:  the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  rule  of  particular 
applicability  establishing  source- 
specific  requirements  for  two  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  6,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  Pennsylvania's  source- 
specific  RACT  requirements  to  control 
VOC  and/or  NOx  from  two  individual 
sources  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
[See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Nitrogen  dioxides.  Ozone, 
Reporting  and  recordkeeping 
requirements,Volatile  organic 
compounds. 

Dated:  June  26,  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  III. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  NN — Pennsylvania 

■  2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(208)  to  read  as 
follows: 

§52.2020    Identification  of  plan. 

***** 

(c)*   *   * 

(208)  Revisions  pertaining  to  VOC  and 
NOx  RACT  for  major  sources  submitted 
on  October  25, 1999,  and  February  4, 
2003,  by  the  Pennsylvania  Department 
of  Environmental  Protection. 

(i)  Incorporation  by  reference. 

(A)  Letters  submitted  on  October  26, 
1999,  and  February  4,  2003  by  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting 
source-specific  VOC  and/or  NOx  RACT 


determinations,  in  the  form  of  operating 
permits. 

(B)  Operating  permits  (OP)  issued  to 
the  following  sources: 

(1)  Tarkett  Incorporated,  Lehigh 
County,  OP  39-0002,  effective  May  31, 
1095. 

(2)  Harcros  Pigments,  Inc., 
Northampton  County,  OP  48-^)018, 
effective  July  31,  1996. 

(ii)  Additional  Material. 

(A)  Other  materials  submitted  by  the 
Commonwealth  of  Peimsylvania  in 
support  of  and  pertaining  to  the  RACT 
determinations  for  the  sources  listed  in 
paragraph  (c)(208)(i)  of  this  section. 

(FR  Doc.  03-19924  Filed  8-5-03;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[M0140-3094a;  FRL-7523-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Maryland;  Revisions  to  Visible 
Emissions  and  Sulfur  Dioxide  Testing 
Regulations 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Maryland  State  Implementatic«i  Plan 
(SEP).  The  revision  consists  of 
amendments  to  Maryland's  general  air 
quality  emission  standards,  prohibitions 
and  restrictions  affecting  visible 
emissions,  particulate  matter  and  sulfur 
compounds  from  sources  other  than  fuel 
burning  equipment.  EPA  is  approving 
these  revisions  in  accordance  with  the 
requirements  of  the  Clean  Air  Act. 
DATES:  This  rule  is  effective  on  October 
6,  2003  without  further  notice,  unless 
EPA  receives  adverse  written  comment 
by  September  5,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Peimsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 


electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  Part  III  of  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency.  1301  Constitution 
Avenue,  NW.,  Room  B108,  Washington, 
DC  20460;  and  the  Maryland 
Department  of  the  Environment,  1800 
Washington  Boulevard,  Suite  705, 
Baltimore,  Maryland  21230. 

FOR  FURTHER  INFORMATK>N  CONTACT: 

Kathleen  Anderson.  (215)  814-2173.  or 
by  e-mail  at 
anderson.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  6,  2002,  the  Maryland 
Department  of  the  Environment  (MDE) 
submitted  a  formal  revision  to  its  SIP 
(#02-05)  consisting  of  amendments  to 
Code  of  Maryland's  Administrative 
Regulations  (COMAR)  26.11.06  General 
Emission  Standards,  Prohibitions  and 
Restrictions.  This  regulation  contains 
general  provisions  that  apply  to  an 
installation  when  no  other  pollutant  or 
source  specific  requirement  exists.  The 
specific  revisions  to  Regulations  .02  .03, 
and  .05  remove  applicability  of  the 
visible  emission  standard  for  sources 
with  particulate  matter  emission 
controls;  expand  applicability  of 
unconfined  emission  requirements; 
remove  prohibitions  on  visible 
emissions  beyond  a  source's  property 
line;  expai|d  certain  visible  emission 
exceptions;  and  require  an  adjustment 
to  sulfur  compound  (SO,)  test  results. 

II.  Summary  of  SIP  Revision 

A.  Visible  and  Particulate  Matter 
Emission  Standards 

Regulation  .03  of  COMAR  26.11.06 
establishes  general  particulate  matter 
emissions  standards  for  soiuces  in  the 
State.  Subsection  .03C  specifically 
addresses  particulate  matter  emissions 
from  unconfined  sources  that  are  not 
discharged  into  the  outdoor  atmosphere 
through  a  stack,  duct,  hood,  flue,  or 
other  conduit.  The  regulation  requires 
these  sources  to  take  reasonable 
precautions,  approved  by  the  Maryland 
Department  of  tiie  Environment  (MDE), 
to  prevent  particulate  matter  fixim 
becoming  airborne.  Reasonable 
precautions  include  the  installation  and 


i 
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use  of  hoods,  fans,  and  dust  collectors 
to  enclose,  captiu^,  and  vent  emissions. 

Subsection  Io3D  establishes 
requirements  for  controlling  particulate 
matter  from  n  aterials  handling  and 
construction  i  nd  prohibits  material  to 
be  handled,  ti  ansported,  or  stored,  or  a 
building,  its  a  jpurtenances,  or  a  road  to 
be  used,  const  ructed,  altered,  repaired, 
or  demolishec  without  taking 
reasonable  pr  K;autions  to  prevent 
particulate  mi  tter  from  becoming 


airborne. 

Prior  to  this 
provisions  in 
applicable  in 


SIP  revision,  the 
Regulation  .03C  were 
jnly  certain  areas  of  the 
State.  Further  nore,  sources  that  did 
comply  with  i  he  requirement  to  install 
measures  to  p  revent  airborne  particulate 
matter  emissi  )ns  were  still  subject  to 
the  State's  vis  ible  emissions  standards. 
The  revisions  approved  in  today's 
action  will  ex  Dand  applicability  of  the 


requirements 
the  entire  statfe 


.02  to  exclude 
that  comply  v 


B.  Sulfur  OxiMes 
COMAR26 


fud 


cf( 


emission 
other  than 
COMAR26.1 
calculations 
to  standard 
COMAR  26.1 
is  being 
calculations 
adjusted  to  7 
that  the  test 


amen  ied 

Cf( 


excess  au. 


or  unconfined  sources  to 
This  SIP  revision  also 
amends  the  a|  iplicability  of  the  general 
visible  emissi  sns  standard  in  Regulation 

those  unconfined  sources 

ith  Subsection  .03C  and 
those  materia  s  handling  and 
construction  <  ctivities  that  comply  with 

words,  the  latter  sources 
that  install  anjd  implement  reasonable 
controls,  appioved  by  MDE,  to  control 
particulate  mi  itter  are  excluded  from  the 
general  visibli  s  emission  standard. 
Finally,  to  be  consistent  with  the 
exclusions  foi  materials  handling  and 
construction  i  ctivities,  the  SIP  revision 
also  removes  he  prohibition  on  visible 
emissions  at  t  le  property  line  for  these 
activities. 


Testing 

11.06.05  establishes  SO, 
limits  for  process  installations 
burning  equipment. 
.06.05A  requires 
emissions  to  be  adjusted 
conditions  as  defined  in 
01.018(46).  This  section 

to  require  that  the 
emissions  also  be 
jercent  oxygen  to  assure 
Its  are  not  diluted  with 


r(  !sul 


m.  Final  Act  on 

EPA  is  appi  oving  the  revisions  to 
COMAR  26.1  ;. 06,  General  Emission 
Standards,  Pr  }hibitions,  and 
Restrictions. !  ubmitted  to  EPA  on 
November  6,  J002.  EPA  is  publishing 
this  rule  with  aut  prior  proposal  because 
the  Agency  vi  ews  this  as  a 
noncontrover  ual  amendment  and 
anticipates  n(  adverse  comment. 
However,  in  t  le  "Proposed  Rules" 
section  of  toe  ay's  Federal  Register,  EPA 


is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
October  6,  2003  without  further  notice 
unless  EPA  receives  adverse  comment 
by  September  5,  2003.  If  EPA  receives 
adverse  comment,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  MDl40-3094a  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this<:ontact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification. 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention 
MDl40-3094a.  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 


you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gOv  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  dociunent.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCn  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

rV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is  , 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
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significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104—4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SEP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  6,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  to 
approve  revisions  to  MDE's  regulations 
at  COMAR  26.11.06,  General  Emission 
Standards,  Prohibitions,  and 
Restrictions,  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements.  [See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Fart  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  June  26,  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  HI. 

■  40  CFR  part  52  is  amended  as  follows: 

PART  52— {AMENDED] 

■  1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  V — Maryland 

■  2.  Section  52.1070  is  amended  by 
adding  paragraph  (c)(181)  to  read  as 
follows: 

§  52. 1 070    Identification  of  plan. 

***** 

(c)*  *   * 

(181)  Revisions  to  the  Code  of 
Maryland's  Administrative  Regulations 
(COMAR)  for  particulate  matter,  visible 
emissions  and  sulfur  compounds 
submitted  on  November  6,  2002  by  the 
Maryland  Department  of  the 
Environment: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  November  6,  2002  from 
the  Maryland  Department  of  the 
Environment  transmitting  the  revision 


consisting  of  housekeeping  and 
clarification  amendments  to  Regulations 
.02,  .03,  and  .05  under  COMAR  26.11.06 
General  Emission  Standards, 
Prohibitions  and  Restrictions. 

(B)  The  following  amendments  to 
COMAR  26.11.06— General  Emission 
Standards,  Prohibitions  and 
Restrictions,  effective  November  11, 
2002: 

(1)  Addition  of  COMAR 
26.11.06.02A(l){k).  j 

(2)  Revisions  to  COMAR 
26.11.06.02A(l)(j),  .02A(2).  .02C(1).  .03C 
(introductory  paragraph),  .03C(1),  and 
.05A. 

(5)  Removal  of  COMAR 
26.11.06.02C(3). 

(ii)  Additional  Material. — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(181)(i) 
of  this  section. 

[FR  Doc.  03-19922  Filed  8-5-03;  8:45  am) 

BILUNG  CODE  6S60-5(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  60 

Standards  of  Performance  for 
Equipment  Leaks  of  VOC  In  Petroleum 
Refineries 

CFR  Correction 

m  In  Title  40  of  the  Code  of  Federal 
Regulations,  part  60  (60.1  to  End), 
revised  as  of  July  1,  2002,  on  page  496, 
§  60.593  is  corrected  by  revising 
paragraph  (e).  The  revised  text  reads  as 
follows: 

§60.593    Exceptions. 

***** 

(e)  Pumps  in  light  liquid  service  and 
valves  in  gas/vapor  and  light  liquid 
service  within  a  process  unit  that  is 
located  in  the  Alaskan  North  Slope  are 
exempt  from  the  requirements  of 
§  60.482-2  and  §  60.482-7. 


[FR  Doc.  03-55520  Filed  8-5-03;  8:45  amj 

BILUNG  COOE  150S-O1-O 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[KS  189-11 89a;  FRL-7540-7] 

Approval  and  Promulgation  of 
Operating  Permits  Program;  State  of 
Kansas 

agency:  Environmental  Protection 
Agency  (EPA). 
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ACTION:  Dire<  t  final  rule. 


SUMMARY:  EF  i\  is  approving  revisions  to 
the  Kansas  G  perating  Permit  Program. 
On  June  25,  :  001,  the  state  of  Kansas 
requested  a  rjvision  to  change  the  Class 
I  Operating  P  ermits  annual  emission 
inventory  du  3  date  and  to  revise  the 
annual  emiss  ions  fee.  Approval  of  these 
revisions  wil  ensure  consistency 
between  the  i  tate  and  Federally- 
approved  rul  js. 

DATES:  This  c  irect  final  rule  will  be 
effective  Octdber  6,  2003,  unless  EPA 
receives  adv€  rse-conunents  by 
September  5.  2003.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  erf  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Cjomments  may  be 
submitted  eit  ler  by  mail  or 
electronicall] .  Written  comments 
should  be  sul  imitted  to  Heather 
Hamilton,  En  vironmental  Protection 
Agency,  Air  Manning  and  Development 
Branch,  901  Plorth  5th  Street,  Kansas 
City,  Kansas  i»6101.  Electronic 
comments  should  be  sent  either  to 
Heather  Hamilton  at 
hamilton.hea  ther@epa.gov  or  to  http:// 
www.regulati  jns.gov,  which  is  an 
alternative  m  Jthod  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  pi  ease  follow  the  detailed 
instructions  c  escribed  in  "What  action 
is  EPA  taking  '  in  the  SUPPLEMENTARY 
INFORMATION  <  ection. 

Copies  of  d  Dcuments  relative  to  this 
action  are  av?  ilable  for  public 
inspection  du  ring  normal  business 
hours  at  the  a  Dove-listed  Region  7 
location.  The  interested  persons 
wanting  to  ex  amine  these  documents 
should  make  m  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Hamilton  at  (913)  551-7039  or 
by  e-mail  at  hamilton.heatheT@epa.gov. 
SUPPLEMENTA  )Y  INFORMATION: 
Throughout  t  lis  document  whenever 
"we,"  "us,"  c  r  "our"  is  used,  we  mean 
EPA.  This  se<  tion  provides  additional 
information  1  y  addressing  the  following 
questions:  W  lat  is  the  Part  70  operating 
permits  progi  am?  What  is  being 
addressed  in  his  document?  What 
action  is  EPA  taking? 

What  Is  the  P  art  70  Operating  Permits 
Program? 

The  Clean 
Amendments  of 
to  develop  op  erating 
that  meet 
implementinj 
are  to  require 
pollution  to 


cerlain 


ir  Act  (CAA) 
1990  requires  all  states 
permits  programs 
Federal  criteria.  In 
this  program,  the  states 
certain  sources  of  air 
cfctain  permits  that  contain 


all  applicable  requirements  luider  the 
CAA.  One  purpose  of  the  Part  70 
operating  permits  program  is  to  improve 
enforcement  by  issuing  each  source  a 
single  permit  that  consolidates  all  of  the 
applicable  CAA  requirements  into  a 
Federally  enforceable  docimient.  By 
consolidating  all  of  the  applicable 
requirements  for  a  facility  into  one 
document,  the  source,  the  public  and 
the  permitting  authorities  can  more 
easily  determine  what  CAA 
requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  luider  this  program 
include:  "major"  sources  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  EPA's 
implementing  regulations. 

Revisions  to  the  state  operating 
permits  program  are  subject  to  public 
notice,  comment,  and  EPA  approval. 

What  Is  Being  Addressed  in  This 
Document? 

The  state  of  Kansas  has  requested  that 
EPA  approve  as  a  revision  to  the  40  CFR 
Part  70  Operating  Permits  Program  the 
following  revisions: 

1.  This  revision  to  K.A.R.  28-19-202 
Annual  Emissions  Fee  raised  the  annual 
rate  from  $18.00  per  ton  to  $20.00  per 
ton  for  emissions  occurring  in  2001  and 
later.  This  revision  changes  the  annual 
rate  back  to  the  original  rate  set  when 
the  Title  V  program  was  established,  for 
which  Kansas  made  a  demonstration 
that  it  was  collecting  fees  sufficient  to 
cover  its  costs  of  implementing  the  Title 
V  program.  This  monetary  revision  will 
adjust  the  balance  in  the  air  quality  fee 
fund  to  adequately  support  the  current 
actual  developmental  costs  of  the 
program. 

2.  This  revision  to  rule  K.A.R.  28-19- 
517  Class  I  Operating  Permits,  aimual 
emission  inventory  changed  the  aimual 
inventory  due  date  for  Class  I  operating 
permits  from  April  1  of  each  year  to 
June  1 .  This  revision  is  being  made  to 
allow  additional  time  to  submit  fees  and 
to  regulate  the  fee  cycle  with  the  state's 
budget  cycle. 

What  Action  Is  EPA  Taking? 

EPA  is  approving  the  revision  to  the 
Kansas  Operating  Permits  Program  to 
change  the  due  date  of  the  annual 
emission  inventory  from  April  1  to  June 
1 ,  and  to  raise  the  annual  emissions  fee 
from  $18.00  to  $20.00  per  ton  for 
emissions  occurring  in  the  year  2001 
and  later.  On  June  25,  2001,  the  state  of 
Kansas  submitted  a  request  for  EPA  to 
revise  the  rules  to  reflect  these  changes. 

We  are  processing  this  action  as  a 
direct  final  action  because  the  revisions 


make  routine  changes  to  the  existing 
rules  which  are  noncontroversial. 
Therefore,  we  do  not  anticipate  any 
adverse  comments.  Please  note  that  if 
EPA  receives  an  adverse  comment  on 
part  of  this  rule  and  if  that  part  can  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  parts  of 
the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number,  KS  189-1 189a,  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conunents. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  yoiu'  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  This  ensiu^s  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caruiot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  cmy 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  caimot  read  your  comment  due 
to  technical  difficulties  and  caimot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

a.  Electronic  mail.  Comments  may  be 
sent  by  e-mail  to  Heather  Hamilton  at 
hamilton.heather@epa.gov.  Please 
include  identification  number  KS  189- 
1189a  in  the  subject  line.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
dfrectly  without  going  through 
regulations.gov,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  capttued  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket. 

b.  Regulations.gov.  Your  use  of 
regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  click  on  "To 
Search  for  Regulations,"  then  select 
Environmental  Protection  Agency  and 
use  the  "go"  button.  The  list  of  current 
EPA  actions  available  for  comment  will 
be  listed.  Please  follow  the  online 
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instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 
2.  By  Mail.  Written  comments  should 
be  sent  to  the  name  and  address  listed 
in  the  ADDRESSES  section  of  this 
document. 

Statutory  and  ExecutiTe  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not^  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR£7249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 


April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  state  operating  permits 
programs  submitted  pursuant  to  Title  V 
of  the  CAA,  EPA  will  approve  state 
programs  provided  that  they  meet  the 
requirements  of  the  CAA  and  EPA's 
regulations  codified  at  40  CFR  part  70. 
In  this  context,  in  the  absence  of  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
state  operating  permits  program  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  an  operating 
permit  program  submission,  to  use  VCS 
in  place  of  a  state  program  that 
otherwise  satisfies  the  provisions  of  the 
CAA.  Thus,  the  requirements  of  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  This 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  6,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  70 

Environmental  Protection, 
Administrative  practice  and  procedure. 
Air  pollution  control.  Intergovernmental 


relations.  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  July  28,  2003. 
William  Rice, 
Acting  Regional  Administrator,  Region  7. 

■  40  CFR  part  70  is  amended  as  follows: 

PART  70— {AMENDED] 

■  1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  el  seq. 

■  2.  Appendix  A  to  part  70  is  amended 
by  adding  paragraph  (b)  under  Kansas  to 
read  as  follows: 

Appendix  A  to  Part  70 — Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 


Kansas 

*         *         *         *         • 

(b)  The  Kansas  Department  of  Heahh  and 
the  Environment  approved  revisions  to  the 
Kansas  Administrative  Record  (K.A.R.),  28- 
19-202  and  28-19-517,  which  became 
effective  on  March  23,  2001,  and  February 
28,  1998,  respectively.  These  revisions  were 
submitted  on  June  25,  2001.  We  are 
approving  these  program  revisions  effective 
October  6,  2003. 


[FR  Doc.  03-20019  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6560-50-^ 


ENVIRCNMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2003-0207;  FRL-7317-31 

Spinosad;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  residues  of 
spinosad  in  or  on  onion,  dry  bulb.  This 
action  is  in  response  to  EPA's  granting 
of  an  emergency'  exemption  under 
section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizing  use  of  the  pesticide  on 
onion,  dry  bulb.  This  regulation 
establishes  a  maximum  permissible 
level  for  residues  of  spinosad  in  this 
food  conunodity.  The  tolerance  will 
expire  and  is  revoked  on  December  31, 
2006. 

DATES:  This  regulation  is  effective 
August  6,  2003.  Objections  qgd  requests 
for  hearings,  identified  by  docket  ID 
number  OPP-2003-0207,  must  be 
received  on  or  before  October  6,  2003. 
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ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronicallv,  by  mail,  or  through  hand 
delivery/coiiier.  Follow  the  detailed 
instructions  Bs  provided  in  Unit  VII.  of 
the  SUPPtEMtNTARY  INFORMATION. 
FOR  FURTHERi  INFORMATION  CONTACT: 
Andrew  Erti^ian.  Registration  Division 
(7505C),  Off^e  of  Pesticide  Programs, 
Environment  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-o6oi;  telephone  niunber: 
(703)  308-93(67:  e-mail  address:  Sec-18- 
Mailbox@epi  \wail. epa.gov. 
SUPPLEMENT/I RY  INFORMATION: 

I.  General  In  formation 


■hs 


fyoi 


A.  Does  this .  \ction  Apply  to  Me? 

potentially  affected  by 
u  are  a  Federal  or  State 
i\gency  involved  in 
of  Envirorunental 
(i.e..  Departments  of 
nvironment,  etc), 
ected  entities  may 
;  ire  not  limited  to: 
or  State  Government 
9241),  i.e.,  Departments 
Environment,  etc. 
is  not  intended  to  be 
rather  provides  a  guide 
ing  entities  likely  to  be 
is  action.  Other  types  of 
in  this  unit  could  also 
e  North  Americem 
Clissiiication  System 

have  been  provided  to 
others  in  determining 
action  might  apply  to 
certain  entities.  If  you  have  any 
questions  reg  irding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  li<  ted  under  FOR  FURTHER 
INFORMATION  CONTACT. 


You  may 
this  action  i 
Government 
Administrati  jn 
quality  progi  uns 
Agricultiue, 
Potentially  a 
include,  but 

•    Federal 
Entity,  (NAiqS 
of  Agricult 

This  listinj 
exhaustive, 
for  readers 
affected  by  tl 
entities  not 
be  affected. 
Industrial 
(NAICS)  CO 
assist  you 
whether  this 


hut: 
regard! 


The 


3d(!S 

ani 


B.  How  Can  i 

Document 

Information? 


put 


1.  Docket.  1 
official  publi 
under  docket 
OPP-2003-0  !07 
docket  consi^s 
specifically 
any  public  cdmments 
other  informal 
Although  a 
the  public  dolcket 
Confidential 
or  other  infoijmation 
restricted  by 
docket  is  the 
is  available 
Public  Inforniat 
Integrity  Branch 
Crystal  Mall 
Hwy.,  Arling 
facility  is 


op«n 


ar  d 


Get  Copies  of  this 
Other  Related 


!PA  has  established  an 
;  docket  for  this  action 
identification  ID  number 
The  official  public 
of  the  documents 
referenced  in  this  action, 
received,  and 
ion  related  to  this  action, 
of  the  official  docket, 
does  not  include 
Business  Information  (CBI) 
whose  disclosure  is 
statute.  The  official  public 
collection  of  materials  that 
public  viewing  at  the 
ion  and  Records 
(PIRIB),Rm.  119, 
1921  Jefferson  Davis 
on,  VA.  This  docket 
fi-om  8:30  a.m.  to  4  p.m.. 


for 


*2, 


Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  gt 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80_00.html,  a 
beta  site  currently  imder  development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

II.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  a  tolerance  for  residues  of 
the  insecticide  spinosad,  in  or  on  onion, 
dry  bulb  at  0.10  parts  per  million  (ppm). 
This  tolerance  will  expire  and  is 
revoked  on  December  31,  2006.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  fi-om  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  of  the  FFDCA 
and  the  new  safety  standard  to  other 
tolerances  and  exemptions.  Section 
408(e)  of  the  FFDCA  allows  EPA  to 
establish  a  tolerance  or  an  exemption 
from  the  requirement  of  a  tolerance  on 
its  own  initiative,  i.e.,  without  having 
received  any  petition  from  an  outside 
party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  the 


legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposiu«  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposiue  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  fit)m  aggregate  exposure  to  the 
pesticide  chemical  residue. ..." 

Section  18  of  the  FIFRA  authorizes 
EPA  to  exempt  any  Federal  or  State 
Agency  from  any  provision  of  FUHA,  if 
EPA  determines  that  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  of  1996.  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

in.  Emergency  Exemption  for  Spinosad 
on  Onion,  Dry  Bulb  and  FFDCA 
Tolerances 

The  State  of  New  Mexico  requested 
the  use  of  spinosad  to  control  thrips  on 
onion,  dry  bulb  due  to  documented 
resistance  of  thrips  to  pyrethroid 
insecticides.  EPA  has  authorized  under 
FIFRA  section  18  the  use  of  spinosad  on 
onion  for  control  of  thrips  in  New 
Mexico.  After  having  reviewed  the 
submission,  EPA  concius  that 
emergency  conditions  exist  for  this 
State. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
spinosad  in  or  on  onions.  In  doing  so, 
EPA  considered  the  safety  standard  in 
section  408(b)(2)  of  the  FFDCA,  and 
EPA  decided  that  the  necessary 
tolerance  under  section  408(1)(6)  of  the 
FFDCA  would  be  consistent  with  the 
safety  standard  and  with  FIFRA  section 
18.  Consistent  with  the  need  to  move 
quickly  on  the  emergency  exemption  in 
order  to  address  an  urgent  non-routine 
situation  and  to  ensure  that  the  resulting 
food  is  safe  and  lawful,  EPA  is  issuing 
this  tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6)  of  the 
FFDCA.  Although  this  tolerance  will 
expire  and  is  revoked  on  December  31, 
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2006,  under  section  408(1)(5)  of  the 
FFDCA,  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  onions 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
maimer  that  was  lawful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  this  tolerance  at 
the  time  of  that  application.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  spinosad  meets  EPA's 
registration  requirements  for  use  on 
onions  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circiunstances, 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
spinosad  by  a  State  for  special  local 
needs  xmder  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  New  Mexico  to  use 
this  pesticide  on  this  crop  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  FIFRA  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  spinosad, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 


FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
November  26, 1997  (62  FR  62961)  (FRl^ 
5754-7). 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  spinosad  and  to  make  a 
determination  on  aggregate  exposxue, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  time-limited  tolerance  for 
residues  of  spinosad  in  or  on  onions  at 
0.10  ppm.  EPA's  assessment  of  the 
dietary  exposures  and  risks  associated 
with  establishing  the  tolerance  follows. 

A.  Toxicological  Endpoints 

The  dose  at  which  no  observed 
adverse  effect  level  are  observed  (the 
NOAEL)  from  the  toxicology  study 
identified  as  appropriate  for  use  in  risk 
assessment  is  used  to  estimate  the 
toxicological  endpoint.  However,  the 
lowest  dose  at  which  observed  adverse 
effects  of  concern  are  identified  (the 
LOAEL)  is  sometimes  used  for  risk 
assessment  if  no  NOAEL  was  achieved 
in  the  toxicology  study  selected.  An 
imcertainty  factor  (UF)  is  applied  to 
reflect  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 
human  population  as  well  as  other 
unknowns.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (aRfD  or  cRfD)  where  the  RfD  is 
equal  to  the  NOAEL  divided  by  the 
appropriate  UF  (RfD  =  NOAEL/UF). 


Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  level  of  concern  (LOG). 
For  example,  when  100  is  the 
appropriate  UF  (lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences)  the  LOG  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposiue  (MOE) 
=  NOAEL/exposiu«)  is  calculated  and 
compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  Thep*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calcidated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-Unear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  spinosad  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Spinosad  Use  in  Human  Risk  Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF-  and  LOG  for 
Risk  Assessment 

Study  and  Toxkx>logk:al  Effects 

Acute  dietary  females  (13- 
50  years  of  age) 

N/A 

N/A 

This  risk  assessment  is  not  required.  No 
endpoint  of  concern  attributable  to  a 
single  exposure  was  identified. 

Acute  dietary  general  popu- 
lation including  infants 
and  children 

N/A 

N/A 

This  risk  assessment  is  not  required.  No 
endpoint  attributable  to  a  single  expo- 
sure of  concern  was  identified  for  the 
general  population,  including  infants 
and  children. 

46494 


Federal  Register /Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations 


Table  i.-j-Summary  of  Toxicological  Dose  and  Endpoints  for  Spinosad  Use  in  Human  Risk  Assessment- 

Continued 


Expos  jre  Scenario 


Dose  Used  in  Risk  Assess- 
ment, UF 


FQPA  SF*  and  LOG  for 
Risk  Assessnr)ent 


Study  and  Toxicological  Effects 


Chronic  diefary  all  popu- 
lations 


NOAEL  =  2.68  milli- 
greims/kilogram/day 
(mg/kg/day) 

UF  =  100 

Chronic  RfD  =  0.02  mg/ 
kg/day 


FQPA  SF  =  1x 
cPAD  =  chronic  RfD  + 

FQPA  SF  =  0.027 

mg/kg/day 


Chronic  toxicity  -  dog 

LOAEL  =  8.22  mg/kg/day  based  on  on 
vacuolation  in  glandular  cells  (parathy- 
roid) and  lymphatic  tissues,  arteritis 
and  increases  in  serum  enzymes  such 
as  alanine  aminotransferase,  and 
aspartate  aminotransferase,  and 
triglyceride  levels. 


Incidental 

Short-tenn 

Residential 


0  al 


1-30  days) 
aniy 


NOAEL  =  4.9  mg/kg/day 
MOE  =  100 


FQPA  SF  =  1x 


Subchronic  feeding  study  in  dogs 
LOAEL  =  9.73  mg/kg/day  based  on  mi- 
croscopic changes  in  multiple  organs, 
clinical  signs  or  toxicity,  decreases  in 
mean  body  weights  and  food  consump- 
tion and  biochemical  evidence  of  ane- 
mia and  possible  liver  damage. 


Irx^tdenta)  o  at 
Intermediatf  -term 
(1-6  month!;) 
Residential  }nly 


NOAEL  =  2.7  mg/kg/day 
MOE  =  100 


FQPA  SF  =  1x 


Chronic  toxicity  study  in  dogs 

LOAEL  =  8.22  mg/kg/day  based  on 
vacuolation  in  glandular  cells  (parathy- 
nsid)  and  lymphatic  tissues,  arteritis, 
and  increases  in  serum  alanine 
aminotransferase,  aspartate 

aminotransferase,  and  triglyceride  lev- 
els. 


Dermal  (an^ 
(Residential 


time  period) 


N/A 


N/A 


Dermal  risk  eissessment  is  not  required. 
Short-term,  intennediate-term,  and 
long-term  dermal  risk  assessments  eire 
not  required  because:  (1)  Lack  of  con- 
cern for  prenatal  and/or  postnatal  tox- 
icity; (2)  the  combination  of  molecular 
structure  and  size  as  well  as  the  lack  of 
dermal  or  systemic  toxrcity  at  1,000 
mg/kg/day  in  a  21 -day  dermal  toxicity 
study  in  rats  which  indicates  poor  der- 
mal absorption;  and  (3)  the  lack  of 
long-term  exposure  based  on  the  cur- 
rent use  pattem. 


Short-temn  inhalation  (1-30 

days) 
(Residential 


Oral  NOAEL  =  4.9  mg/ 

kg/day 
UF  =  100 


FQPA  SF  =  1x 
MOE  =  100 


Subchronic  feeding  study  in  dogs 
LOAEL  -  9.73  mg/kg/day  based  on  mi- 
croscopic changes  in  a  multiple  organs, 
clinical  signs  of  toxicity,  decreases  in 
mean  body  weights  and  food  consump- 
tion and  biochemical  evidence  of  ane- 
mia and  possible  liver  damage. 


Intermediate  term  inhalation 

(1-6  mon  is) 
(Residential 


Oral  NOAEL  =  2.7  mg/ 

kg/day 
UF  =  100 


FQPA  SF  =  1x 
MOE  =  100 


Chronic  toxicity  study  in  dogs 

LOAEL  =  8.22  mg/kg/day  based  on 
vacuolation  in  glandular  cells  (parathy- 
roid) and  lymphatic  tissues,  arteritis, 
and  increases  in  serum  alanine 
aminotransferase,  aspartate 

aminotransferase,  and  triglycerides  lev- 
els 


Long-temi  ir^halation  (>6 

months) 
(Residential 


Oral  NOAEL  =  2.7  mg/ 

kg'day 
UF  =  100 


FQPASF  =  1x 
MOE  =  100 


Chronic  toxicity  study  in  dogs 

LOAEL  =  8.22  mg/kg/day  based  on 
vacuolation  in  glandular  cells  (parathy- 
roid) and  lymphatic  tissues,  arteritis, 
and  increases  in  serum  alanine 
aminotransferase,  aspartate 

aminotransferase,  and  triglycerides  lev- 
els 
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Table  1.— Summary  of  Toxicological  Dose  and  Endpoints  for  Spinosad  Use  in  Human  Risk  Assessment— 

Continued 


Exposure  Scenario 


Cancer  (oral,  dennal,  inhala- 
tion) 


Dose  Used  in  Risk  Assess- 
ment, UF 


N/A 


FQPA  SF*  and  LOC  for 
Risk  Assessment 


N/A 


Study  and  Toxkx>k}gical  Effects 


Classifrcation:   Not  likely  to  be  carcino- 
genic to  humans 
or  =  N/A 
Risk  Assessment  not  required. 


•The  reference  to  the  FQPA  SF  refers  to  any  additk>nal  SF  retained  due  to  concems  unique  to  the  FQPA. 


B.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.495)  for  the 
residues  of  spinosad,  in  or  on  a  variety 
of  raw  agricultural  conunodities. 
Tolerances  range  from  0.02  ppm  (many 
commodities;  limit  of  quantitation)  to  20 
ppm  (aspirated  grain  fractions).  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  spinosad 
in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  one 
day  or  single  exposure.  An  acute  dietary 
exposxire  risk  assessment  is  not  required 
because  the  Agency  did  not  identify  an 
acute  dietary  endpoint  that  was 
applicable  to  females  (13-t-  years)  or  to 
the  general  population,  including 
infants  and  children. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM^M)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  U.  S. 
Department  of  Agriculture  (USDA) 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals " 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  The 
chronic  dietary  (food  only)  analysis 
represents  a  moderately  refined  estimate 
of  dietary  exposiue  to  spinosad  due  to 
the  use  of  default  processing  factors, 
percent  crop  treated  (POT)  estimates  for 
agricultural  crops  having  previously 
registered  uses,  and  anticipated  residues 
for  meat  and  milk.  This  Tier  3  DEElVF'^ 
analysis  shows  that  dietary  (food  only) 
exposure  estimates  are  below  the 
Agency's  LOC  for  all  population 
subgroups.  The  highest  chronic  dietary 
exposure  was  for  children  1-6  years  old 
at  0.018540  mg/kg/day,  representing 
69%  of  the  cPAD.  Exposure  for  the  U.S. 
population  was  0.008127  mg/kg/day, 
representing  30%  of  the  cPAD. 


iii.  Cancer.  Spinosad  has  been 
classified  by  the  Agency  as  a  not  likely 
human  carcinogen.  Therefore,  a  cancer 
dietary  exposiue  analysis  was  not 
performed. 

iv.  Anticipated  residue  and  PCT 
information.  Section  408(b)(2)(E)  of  the 
FFDCA  authorizes  EPA  to  use  available 
data  and  information  on  the  anticipated 
residue  levels  of  pesticide  residues  in 
food  and  the  actual  levels  of  pesticide 
chemicals  that  have  been  measured  in 
food.  If  EPA  relies  on  such  information, 
EPA  must  require  that  data  be  provided 
5  years  after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 
deems  appropriate.  As  required  by 
section  408(b)(2)(E)  of  the  FFDCA,  EPA 
will  issue  a  data  call-in  for  information 
relating  to  anticipated  residues  to  be 
submitted  no  later  than  5  years  from  the 
date  of  issuance  of  this  tolerance. 

Section  408(b)(2)(F)  of  die  FFDCA 
states  that  the  Agency  may  use  data  on 
the  actual  percent  of  food  treated  for 
assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  following 
findings:  Condition  1 ,  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  die  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  PCT. 

The  Agency  used  PCT  information  as 
follows:  Almond  5%;  apple  28%; 
apricot  5%;  avocado  5%,  bean,  snap 
9%;  broccoh  62%;  cabbage  32%; 
cauliflower  54%;  celery  78%;  collards 


24%;  cherry  5%;  eggplant  14%; 
grapefruit  1%;  grape,  wine  1%;  kale 
32%;  lemon  11%;  lettuce,  head  59%; 
Lettuce,  other  42%;  mustard  greens 
17%;  orange  6%;  peaeh  4%;  pepper 
45%;  pistachio  1%;  prune/plum  5%; 
spinach  32%;  pumpkin  1%;  squash  1.%; 
sweet  com  1%;  tangerine  6%;  turnip, 
greens  6%;  tomato,  fresh  30%;  tomato, 
processed  2%;  watermelon  1%;  cotton 
3%;  dry  bean/pea  1%;  peanut  1%; 
potato  1%;  wheat,  and  winter  1%. 

The  Agency  believes  that  the  3 
conditions  listed  above  have  been  met. 
With  respect  to  condition  1 ,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figiue  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  unlikely  tc 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
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Agency  to  b<  ( 
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residue  leve 
estimated  b) 
data  availab 


pof  ul 


consumption 
have  availafa 
regional  con  sumption 
spinosad 


may 


group  and  allows  the 
reasonably  certain  that  no 
ation  is  exposed  to 
s  higher  than  those 
the  Agency.  Other  than  the 
e  through  national  food 
surveys,  EPA  does  not 
e  information  on  the 

of  food  to  which 
be  applied  in  a  particular 


area. 

2.  Dietary  exposure  from  drinking 
water.  The  /  gency  lacks  sufficient 
monitoring  e  xposure  data  to  complete  a 
comprehens  ve  dietary  exposiu« 
analysis  and  risk  assessment  for 
spinosad  in  Irinking  water.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  c  ata,  drinking  water 
concentratio  i  estimates  are  made  by 
reliance  on  s  imulation  or  modeling 
taking  into  a  :count  data  on  the  physical 
characteristi  :s  of  spinosad. 

The  Agenc  y  uses  the  First  Index 
Reservoir  Sc  reening  Tool  (FIRST)  or  the 
Pesticide  Ro  )t  Zone/Exposure  Analysis 
Modeling  Sji  stem  (PRZM/EXAMS)  to 
produce  esti  nates  of  pesticide 
concentratio  us  in  an  index  reservoir. 
The  screenii  g  concentration  in  ground 
water  (SCI-G  ilOW)  model  is  used  to 
predict  pesti  :ide  concentrations  in 
shallow  groi  nd  water.  For  a  screening- 
level  assessn  lent  for  surface  water  EPA 
will  generall  y  use  FIRST  (a  Tier  1 
model)  befoi  b  using  PRZM/EXAMS  (a 
Tier  2  mode  ).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specif  ic  high-end  runoff  scenario 
for  pesticide  i.  While  both  FIRST  and 
PRZM/EXAJ  IS  incorporate  an  index 
reservoir  en^  ironment,  the  PRZM/ 
EXAMS  mot  el  includes  a  percent  crop 
area  factor  a<  an  adjustment  to  account 
for  the  maxii  lum  percent  crop  coverage 
within  a  wat  jrshed  or  drainage  basin. 

None  of  thsse  models  include 
consideratio  i  of  the  impact  processing 
(mixing,  dili  tion,  or  treatment)  of  raw 
water  for  dis  ribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  fr(  im  the  source  water.  The 
primary  use  )f  these  models  by  the 
Agency  at  th  s  stage  is  to  provide  a 
coarse  screei  for  sorting  out  pesticides 
for  which  it  s  highly  unlikely  that 
drinking  wat  sr  concentrations  would 
ever  exceed  luman  health  levels  of 
concern. 

Since  the  i  aodels  used  are  considered 
to  be  screen!  ig  tools  in  the  risk 
assessment  p  rocess,  the  Agency  does 
not  use  estin  ated  environmental 
concentratio  is  (EECs)  from  these 
models  to  qu  antify  drinking  water 
exposure  an(  risk  as  a  %Rffi)  or  %PAD. 
Instead,  drin  dng  water  levels  of 
comparison  DWLOCs)  are  calculated 
and  used  as  ;  i  point  of  comparison 


against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposiu-e 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  spinosad 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  FIRST  and  SCI-GROW 
models  the  EECs  of  spinosad  for  acute 
exposures  are  estimated  to  be  25  parts 
per  billion  (ppb)  for  surface  water  and 
0.037  ppb  for  ground  water.  The  EECs 
for  chronic  exposures  are  estimated  to 
be  2.3  ppb  for  surface  water  and  0.037 
ppb  for  ground  water. 

3.  From  Non-dietary  exposure.  The 
term  "residential  exposiu'e"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets).  Spinosad 
is  currently  registered  for  use  on 
residential  turf  and  ornamentals  to 
control  a  variety  of  insect  pests.  The 
registered  residential  products  for 
spinosad  are  Conserve  SC  Turf  and 
Ornamental  (EPA  Reg  No.  62719-291) 
and  Conserve  Fire  Ant  Bait  (EPA  Reg 
No.  62719-304).  Conserve  Fire  Ant  Bait 
is  a  ready-to-use  gremular  formulation 
that  may  be  applied  by  homeowners. 
For  adults,  residential  exposures  may 
result  from  dermal  and  inhalation 
exposure  while  applying  Conserve  Fire 
Ant  Bait  and/or  from  dermal  contact 
with  treated  tiuf.  However,  dermal, 
post-application  exposure  is  not  of 
concern  since  no  toxicological  endpoint 
was  established  for  dermal  exposure. 
Inhalation  exposure  is  not  expected  due 
to  the  low  vapor  pressure  of  spinosad 
and  because  the  homeowner  product  is 
formulated  as  a  granular.  Post- 
application  exposiu-e  to  toddlers  was 
not  assessed  for  the  Conserve  Fire  Ant 
Bait  product  since  children  are  not 
likely  to  "habit"  lawn  areas  where  fire 
ant  mounds  are  present.  Conserve  SC  is 
labeled  for  use  on  turfgrass  and 
ornamentals  by  commercial  applicators. 
Since  this  product  will  be  applied  by 
commercial  applicators,  homeowner 
applicator  exposure  was  not  assessed. 
For  toddlers,  dermal  and  non-dietary 
oral  post-application  exposures  may 
result  from  dermal  contact  with  treated 
tiu-f  as  well  as  hand-to-mouth  transfer  of 
residues  from  turfgrass.  Since  dermal 
post-application  exposiue  is  not  of 
concern,  only  hand-to-mouth,  object-to- 
mouth  and  incidental  ingestion  of  soil 
exposures  for  the  turf  and  ornamental 
uses  were  performed.  The  average 
aerobic  soil  metabolism  half-life  of 
spinosad  (containing  factors  A  and  D)  is 


13-14  days.  For  the  intermediate-term 
diuation,  typical  lawn  maintenance 
practices,  such  as  mowing  and  watering, 
are  expected  to  expedite  the  dissipation 
of  spinosad  on  turfgrass.  Since  residue 
on  turf  that  is  available  for  transfer  after 
day  30  is  expected  to  be  negligible, 
intermediate-term  post-application 
incidental  oral  exposures  were  not 
assessed.  The  Agency  developed 
exposure  formulas  and  estimated  doses 
to  theoretically  assess  residential  post- 
application  incidental  oral  exposure 
scenarios  including:  (1)  Hand-to-mouth, 
(2)  object-to-moUth  (turfgrass),  and  (3) 
incidental  ingestion  of  soil.  The 
resulting  incidental  oral  ingestion  MOEs 
from  residential  use  of  spinosad  on  turf 
are  as  follow: 

•  MOE  for  oral  hand-to-mouth 
activities  on  treated  lawns  is  800  for 
short-term  (1-30  days). 

•  MOE  for  oral  object-to-mouth 
(turfgrass)  from  treated  lawns  is  3,300 
for  short-term. 

•  MOE  for  incidental  ingestion  of 
soil  from  treated  lawns  is  240,000  for 
short-term. 

•  Combined  incidental  oral  MOE 
(hand-to-mouth,  object-to-mouth,  and 
soil  ingestion)  is  640.  All  MOEs  are 
below  EPA's  LOC. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
spinosad  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
spinosad  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  spinosad  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 
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C.  Safety  Factor  for  Infants  and  Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  no  indication  of  increased 
susceptibility  of  rat  and  rabbit  fetuses  to 
in  utero  and/or  postnatal  exposure. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  spinosad  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposiues.  EPA 
determined  that  the  lOx  safety  factor  to 
protect  infants  and  children  should  be 
removed.  This  recommendation  is  based 
on: 

i.  There  is  no  evidence  of  increased 
susceptibility  of  rat  or  rabbit  fetuses 
following  in  utero  exposiu-e  in  the 
developmental  studies  with  spinosad, 
and  there  is  no  evidence  of  increased 
susceptibility  of  young  rats  in  the 
reproduction  study  with  spinosad. 

ii.  There  are  no  residual  imcertainties 
identified  in  the  exposure  data  bases; 
the  dietary  food  exposure  assessment 
(chronic  only;  no  acute  endpoint  was 
identified)  is  refined  using  Anticipated 
Residues  calculated  from  field  trial  data 
and  available  PCT  information  (100% 
crop  treated  is  assiuned  for  proposed 
new  uses). 

iii.  The  dietary  drinking  water 
exposure  is  based  on  conservative 
modeling  estimates. 

iv.  EPA's  Health  Effect  Division 
Residential  Standard  Operating 


Procediu'es  were  used  to  assess  post- 
application  exposure  to  children  as  well 
as  incidental  oral  exposure  of  toddlers, 
so  these  assessments  do  not 
underestimate  the  exposure  and  risks 
posed  bv  spinosad. 

V.  A  developmental  toxicity  study  is 
not  requfred. 

D.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water.  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  EPA  Office  of  Water  are 
used  to  calculate  DWLOCs:  2  liter  (L)/ 
70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 


When  EECs  for  siuface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposiues 
to  spinosad  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  spinosad  on  drinking  water 
as  a  part  of  the  aggregate  risk  assessment 
process. 

1.  Acute  risk.  Acute  aggregate  risk 
consists  of  the  combined  dietary 
exposures  from  food  and  drinking  water 
sources.  The  total  exposure  is  compared 
to  the  acute  RfD.  An  acute  RfD  was  not 
identified  since  no  effects  were 
observed  in  oral  toxicity  studies  that 
could  be  attributable  to  a  single  dose. 
Therefore,  the  Agency  concludes  that 
there  is  a  reasonable  certainty  of  no 
harm  from  acute  aggregate  exposure  to 
spinosad. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  unit  C  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  spinosad  from  food  will 
utilize  30%  of  the  cPAD  for  the  U.S. 
population,  41%  of  the  cPAD  for  infant 
<1  year  old  and  69%  of  the  cPAD  for 
children  1-6  years  old  (subpopulation  at 
greatest  exposure).  Based  on  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  spinosad  is  not  expected.  In 
addition,  there  is  potential  for  chronic   • 
dietary  exposure  to  spinosad  in  drinking 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
water  and  ground  water,  EPA  does  not 
expect  the  aggregate  exposure  to  exceed 
100%  of  the  cPAD,  as  shown  in  the 
following  Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Spinosad 


Population  Subgroup 

cPAD  mg/kg/ 
day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Grourid 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.027 

30 

2.3 

0.037 

660 

All  infants  (<1  year  old) 

0.027 

41 

2.3 

0.037 

160 

Children  (1-6  years  old) 

0.027 

69 

2.3 

0.037 

85 

Children  (7-12  years  old) 

0.027 

45 

2.3 

0.037 

150 

Females  (13-50) 

0.027 

24 

2.3 

0.037 

620 
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3.  Short- 
aggregate 
residential 
exposure  to 
to  be  a 

Spinosad 
use(s)  that 
residential 
determined 
aggregate 
short-term 


term , 


risk.  Short-term 

tcikes  into  account 
^posure  plus  chronic 
bod  and  water  (considered 
back^ound  exposure  level), 
currently  registered  for 
c(  iidd  result  in  short-term 
e  cposxire  and  the  Agency  has 
I  hat  it  is  appropriate  to 
ch  onic  food  and  water  and 
e;  :posures  for  spinosad. 


ex  josure  i 


Using  the  exposure  assumptions 
described  in  Unit  IV.  B.  for  short-term 
exposures.  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  600  for  the 
U.S.  population,  260  for  all  infants  less 
than  1-year  old,  190  for  children  1-6 
years  old  (greatest  risk  subpopulation) 
and  250  for  children  7-12  years  old. 
These  aggregate  MOEs  do  not  exceed  the 
Agency's  LOG  for  aggregate  exposiue  to 


food  and  residential  uses.  In  addition, 
short-term  DWLOCs  were  calculated 
and  compared  to  the  EECs  for  chronic 
exposure  of  spinosad  in  ground  water 
and  surface  water.  After  calcidating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  ground 
water,  EPA  does  not  expect  short-term 
aggregate  exposure  to  exceed  the 
Agency's  LC5c,  as  shown  in  the 
following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Spinosad 


Population  Sut>group 


Aggregate 

MOE  {Food  + 

Residential) 


Aggregate 


Surface 

Water  EEC 

(PPb) 


Ground 

Water  EEC 

(PPb) 


Short-Term 

DWLOC 

(PPb) 


U.S.  population 


600 


100 


2.3 


0.037 


1,400 


All  infants  (^l  year  old) 


260 


100 


2.3 


0.037 


300 


Children  (1-6  years  old) 


190 


100 


2.3 


0.037 


230 


Children  (7-12  years  old) 


250 


100 


2.3 


0.037 


290 


Female  (13-50) 


760 


100 


2.3 


0.037 


1,300 


Intermediatei-term 
takes  into 
occupationa 
exposure  to 
to  be  a 


Though 
occiu  with 


4.  Intermediate-term  risk. 

aggregate  exposure 
ac<:ount  non-dietary,  non- 
exposure  plus  chronic 
J  ood  and  water  (considered 
background  exposure  level). 

residential  exposure  could 
use  of  spinosad,  the 
aeroliic  soil  metabolism  half-life 
( containing  factors  A  and  D) 
For  the  intermediate-term 

lawn  maintenance 
as  mowing  emd  watering, 
to  expedite  the  dissipation 
turfgrass.  Since  residue 
available  for  transfer  after 
pected  to  be  negligible, 
intermediate  term  post-application 
incidental  or  d  exposxires  were  not 
assessed. 


average 
of  spinosad 
is  13-14  day 
diuation, 
practices, 
are  expected 
of  spinosad 
on  turi  that  i 
day  30  is  ex 


typical 
such 


en  1 


5.  Aggrega 


e  cancer  risk  for  U.S. 


population,  i  Ipinosad  has  been 


classifled  as 
carcinogenic 


'not  likely  to  be 

in  humans"  based  on  the 


results  of  a  a  ircinogenicity  study  in 
mice  and  the  combined  chronic  toxicity 
and  carcinog  snicity  study  in  rats. 
Therefore,  sp  inosad  is  not  expected  to 
pose  a  cancel  risk  to  humans. 

6.  Determi.iation  of  safety.  Based  on 
these  risk  ass  essments,  EPA  concludes 
that  there  is  i  i  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  <  nd  to  infants  and  children 
from  aggrega  ;e  exposure  to  spinosad 
residues. 


V.  Other  Consideratioiis 

A.  Analytical  Enforcement  Methodology 

,  Adequate  enforcement  methodology 
using  high  pressure  liquid 
chromatography  with  ultraviolet 
detector  (HPLC/UV)  is  available  to 
enforce  the  tolerances  in  plants. 
Adequate  livestock  methods  are 
available  for  tolerance  enforcement. 
Method  RES  94094  (GRM  95.03)  is  an 
HPLC/UV  method  suitable  for 
determination  of  spinosad  residues  in 
ruminant  commodities.  Method  GRM 
95.03  has  undergone  successful 
independent  laboratory  validation  (ILV) 
and  EPA  laboratory  validation,  and  has 
been  forwarded  to  FDA  for  inclusion  in 
PAM  Volume  II.  Method  GRM  95.15  is 
another  HPLC/UV  method  suitable  for 
determination  of  spinosad  residues  in 
poultry  conunodities.  This  method  has 
been  forwarded  to  FDA  for  inclusion  in 
PAM  Volume  II.  Method  RES  95114,  an 
immunoassay  method  for  determination 
of  spinosad  residues  in  ruminant 
commodities,  underwent  a  successful 
ILV  and  EPA  laboratory  validation.  It 
has  been  submitted  to  FDA  for  inclusion 
in  PAM  Volume  11.  The  methods  may  be 
requested  from:  Paul  Golden,  U.S.  EPA/ 
OPP/BEAD/ACB,  Environmental 
Science  Center,  701  Mapes  Road,  Fort 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2960;  FAX  (410) 
305-3091;  e-mail  address:  RAM    . 
Mailbox. 

B.  International  Residue  limits 

There  are  no  Codex,  Canadian  or 
Mexican  maximum  residue  limits 


established  for  spinosad  in/on  root  and 
tuber  vegetables.  Therefore,  no 
compatibility  problems  exist  for  the 
proposed  tolerances. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  spinosad  in  or  on  onion, 
dry  bulb  at  0.10  ppm. 

VII.  Ob|ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  yoiu  objection  or 
request  a  hearing  on  this  regulation  in 
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accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensiu«  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0207  in  the  subject  line  on 
the  first  page  of  yoiu  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  6,  2003. 

1.  Filing  the  request.  Yova  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
cormection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Enviroiunental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 


Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
Jcmies  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2003-0207,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001 .  In  person  or  by  courier,  bring  a 
copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.I.  You  may  also 
send  an  electronic  copy  of  your  request 
via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vni.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  time- 
limited  tolerance  xmder  section  408  of 
the  FFDCA.  The  Office  of  Management 
and  Budget  (0MB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitied 
Regulatory  Planning  and  Review  (58  FR 


51735,  October  4, 1993).  Because  this 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  rule  is  not 
subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the     - 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entiUed  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  section  408 
of  the  FFDCA,  such  as  the  tolerance  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  govenmient  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitied 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  impUcations."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
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rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Govenunent  and  Indian  tribes,  or  on  the 
distribution  of  poY^^er  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

DC.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultiural  commodities,  Pesticides 
and  pests.  Reporting  and  record  keeping 
requirements. 

Dated:  July  28,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18&-{AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

■  2.  Section  180.495  is  amended  by 
alphabetically  adding  the  following 
commodity  to  the  table  in  paragraph  (b) 
to  read  as  follows: 

§  180.495    Spinosad;  tolerances  for 
residues. 


(b)    *    * 


Commodity 


Parts  per  million 


Expiration/Revoca- 
tion date 


Onion,  dry  bi  lb 


0.10 


12/31/06 


[FR  Doc.  03-2d017  Filed  8-5-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  69 

[CC  Docket  N6.  01-174;  FCC  03-151] 

2000  Biennial  Review— Requirement 
Governing  the  NECA  Board  of 
Directors 

AGENCY:  Fed(  Tal  Communications 

Commission. 

ACTION:  Fina  rule. 


summary:  In  this  document,  the 
Commission  modifies  the  requirements 
governing  ho  w  the  National  Exchange 
Carrier  Assoc  iation  (NECA)  conducts 
elections  for  ts  board  of  directors 
(Board).  The  Commission  eliminates  the 
requirement  hat  NECA  hold  aimual 
elections  anc  that  Board  members  serve 
one-year  tern  is.  The  Commission  also 
liberalizes  its  rules  regarding  contested 
elections  for  sIECA's  non- 


telecommunications  industry  directors 
(Outside  Directors). 

DATES:  Effective  September  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Cara 
Voth,  Attorney,  Telecommunications 
Access  Policy  Division,  Wireline 
Competition  Bureau,  (202)  418-7400. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order  in  CC  Docket  No.  01-174, 
FCC  03-151  released  on  July  3,  2003. 
The  full  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
Twelfth  Street  SW.,  Washington,  DC, 
.  20554. 

I.  Introduction 

1 .  In  this  Report  and  Order,  as  part  of 
our  biennial  regulatory  review  under 
section  11  of  the  Communications  Act 
of  1934,  as  amended  (the  Act),  we   • 
modify  the  requirements  governing  how 
the  National  Ebcchange  Carrier 
Association  (NECA)  conducts  elections 
for  its  board  of  directors  (Board).  We 
eliminate  the  requirement  that  NECA 
hold  annual  elections  and  that  Board 


members  serve  one-year  terms.  We  also 
liberalize  our  rules  regarding  contested 
elections  for  NECA's  non- 
telecommunications  industry  directors 
(Outside  Directors).  Under  the 
liberalized  rules,  no  Outside  Director 
may  serve  for  more  than  six  consecutive 
calendar  years  without  standing  for  an 
election  in  which  that  director  is 
opposed  by  at  least  one  other  qualified 
candidate.  By  modifying  our  election 
requirements  for  the  Board,  we  reduce 
the  regulatory  burdens  that  the  current 
election  requirements  impose  on  NECA, 
while  furthering  our  god  of  ensuring 
that  NECA  fulfills  certain  Commission- 
specified  functions. 

II.  Discussion 

2.  We  find  that  the  current  election 
process  imposes  several  urmecessary 
administrative  burdens  on  NECA  and 
therefore  we  eliminate  certain  election 
requirements  for  NECA's  Board.  We  also 
find,  however,  that  because  NECA 
continues  to  perform  certain  functions 
pursuant  to  Commission  rules,  we  have 
a  continuing  interest  in  ensuring  that 
NECA  fulfills  its  obligations.  In 
retaining  certain  requirements,  we  seek 
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to  ensure  that  NECA,  as  overseen  by  its 
Board,  continues  to  comply  with  the 
Commission's  rules.  We  find  that  the 
modifications  to  the  Board  requirements 
allow  us  to  achieve  our  goals,  yet 
impose  minimal  burdens  on  NECA. 

3.  We  retain  the  current  composition 
of  NECA's  Board  positions,  which 
consists  of  five  Outside  Directors,  two 
directors  representing  Subset  I,  two 
directors  representing  Subset  D,  and  six 
directors  representing  Subset  HI.  NECA 
is  a  unique  organization  that  performs 
several  functions  pursuant  to  the 
Commission's  rules,  including  the 
administration  of  the  common  line  and 
traffic  sensitive  access  tariff  pools.  The 
access  rates  established  by  these  pools 
have  a  direct  impact  on  interstate 
telephone  rates  and  pursuant  to  section 
201  of  the  Act,  interstate  telephone  rates 
must  be  just  and  reasonable.  We  believe 
that  a  Board  that  consists  of  directors 
representing  all  classes  of  carriers  helps 
to,  ensure  that  NECA  prepares  accurate 
and  reasonable  tariffs,  which  in  turn 
helps  to  further  the  Commission's 
implementation  of  the  statutory 
requirement  that  rates  be  just  and 
reasonable. 

4.  Although  we  retain  our  rules 
regarding  the  composition  of  the  Board, 
we  find  that  it  is  appropriate  to 
eliminate  our  rule  that  requires  that 
NECA  elect  its  directors  annually  for 
one-year  terms.  As  NECA  notes, 
Delaware  General  Corporation  Law 
(DGCL)  does  not  require  non-stock 
corporations  like  NECA  to  hold  annual 
elections.  We  find  it  is  no  longer  in  the 
public  interest  to  retain  such 
requirements  in  our  rules  because  we 
accept  NECA's  claim  that  the  election 
requirements  are  overly  burdensome 
without  a  concomitant  benefit.  Our 
primary  policy  goal  is  to  ensure  that 
NECA,  as  overseen  by  its  Board,  fulfills 
its  Commission-specified  functions.  In 
this  regard,  we  believe  that  the 
composition  of  the  Board  positions,  and 
not  how  often  elections  are  held  or  the 
terms  of  the  directors,  best  achieves  this 
goal.  We  find  that  the  presence  on  the 
Board  of  five  Outside  Directors  is 
particularly  important  to  achieving  oiu- 
goals,  including  providing  effective 
governance  of  NECA  consistent  with  our 
rules.  As  described  in  more  detail,  we 
amend  the  contested  election 
requirement  for  Outside  Directors  to 
provide  NECA  greater  flexibility  in  how 
it  elects  these  Outside  Directors.  With 
regard  to  the  Board  generally,  we 
conclude  that  safeguards  exist  to  ensure 
that  NECA  will  adopt  an  appropriate 
election  process,  even  absent  specific 
Commission  direction,  because  NECA 
must  continue  to  comply  with  all 
applicable  DGCL  rules  and  regiUations. 


5.  We  believe  that  it  is  in  the  public 
interest,  as  lN{pCA  proposes,  to  modify 
the  contested  election  rules  so  that 
instead  of  every  three  years  as  the 
current  rules  require,  Outside  Directors 
may  not  serve  for  more  than  six 
consecutive  calendar  years  without 
standing  for  an  election  in  which  that 
director  is  opposed  by  at  least  one  other 
qualified  candidate.  The  Commission 
instituted  contested  elections  for 
Outside  Directors  to  "assure  NECA's 
members  an  opportunity  to  choose 
among  a  range  of  candidates  for  each 
outside  director  position."  Also,  the 
overarching  goal  of  the  NECA  Board 
Order.  60  FR  19528,  April  19, 1995,  was 
to  add  Outside  Directors  to  NECA's 
Board  to  bring  independent  perspectives 
to  NECA's  deliberations  and  ensure  that 
NECA  complies  with  the  Commission 
rules.  While  our  goals  remain  the  same, 
we  recognize  the  burdens  associated 
vdth  contested  elections,  and  believe 
that  this  rule  can  be  liberalized  without 
impairing  our  achievement  of  those 
fundamental  goals.  We  believe  it 
appropriate  to  amend  our  rules  so  that 
contested  elections  for  Outside  Directors 
will  occur  at  least  every  six  years.  We 
note  that,  although  we  are  relaxing  the 
contested  election  requirement  for 
Outside  Directors,  this  will  not  preclude 
contested  elections  fi-om  taking  place 
more  fi«quently  than  every  six  years.  If 
it  so  chooses,  NECA  may  allow 
independent  parties  to  challenge  an 
incumbent  Outside  Director's  seat 
whenever  that  seat  is  subject  to  an 
election. 

6.  The  rule  amendments  adopted 
herein  will  be  effective  thirty  days  after 
publication  in  the  Federal  Register.  We 
also  direct  NECA  to  revise  its  by-laws 
and  articles  of  incorporation  as  required 
by  Delaware  state  law  and  in  accordance 
with  this  order,  and  to  submit  its 
revised  by-laws  to  the  Commission  as 
soon  as  practicable.  Finally,  we  note 
that  NECA  lists  its  current  Board  of 
directors  on  its  Internet  website.  We 
strongly  encoiu^ge  NECA  to  continue  to 
post  this  listing  and  revise  it  each  time 
there  is  a  change  to  the  Board. 

m.  Procedural  Issues 

7.  Final  Regulatory  Flexibility 
Certification.  The  Regulatory  Flexibility 
Act  of  1980,  as  amended,  (RFA), 
requires  that  a  regulatory  flexibility 
analysis  be  prepared  for  notice  and 
comment  rule  making  proceedings, 
unless  the  agency  certifies  that  "the  rule 
will  not,  if  promidgated,  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities." 
The  RFA  generally  defines  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 


organization,"  and  "small  governmental 
jurisdiction."  In  addition,  3ie  term 
"smedl  business"  has  the  same  meaning 
as  the  tym  "small  business  concern" 
imder  the  Small  Business  Act.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

8.  In  this  Report  and  Order,  we  amend 
certain  of  our  rules  pertaining  to  the 
National  Exchange  Carrier  Association 
(NECA),  which  operates  pooling 
mechanisms  to  collect  and  distribute 
revenues  among  its  participating 
carriers.  In  particular,  we  eliminate  the 
requirement  that  NECA  hold  aiuual 
elections  and  the  requirement  that 
NECA's  board  of  directors  serve  one- 
year  terms.  We  also  modify  the  rule 
requiring  NECA  to  hold  contested 
elections  for  its  non- 
telecommunications  industry  directors 
(Outside  Directors)  at  least  every  three 
years.  Under  the  modified  rule.  Outside 
Directors  may  not  serve  more  than  six 
consecutive  calendar  years  without 
standing  for  a  contested  election.  In  the 
Initial  Regulatory  Flexibility 
Certification  in  the  Notice,  we  stated 
that  the  proposed  rules,  if  adopted, 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  comments  were  received 
concerning  that  initial  certification. 

9.  We  conclude  that  this  regulatory 
flexibility  certification  is  appropriate  for 
the  amended  rules  adopted  herein. 
NECA  is  a  non-profit  association  created 
to  administer  the  Commission's 
interstate  access  tariff  and  revenue 
distribution  processes.  Because  the 
proposed  rule  amendments  affect  only 
NECA  directly,  we  find  that  the 
amendments  will  not  affect  a  substantial 
number  of  small  entities.  In  addition, 
any  economic  effect  that  might  result  is 
positive  (de-regulatory)  and  not 
significant.  Therefore,  we  certify  that 
the  amended  rules  adopted  in  this 
Report  and  Order  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Commission  will  send  a  copy  of  the 
Report  and  Order,  including  a  copy  of 
this  Final  Regulatory  Flexibility 
Certification,  in  a  report  to  Congress 
pursuant  to  the  Congressional  Review 
Act.  In  addition,  the  Report  and  Order 
and  this  final  certification  will  be  sent 

to  the  Chief  Coimsel  for  Advocacy  of  the 
SBA,  and  it  will  be  published  in  the 
Federal  Register. 

IV.  Ordering  Clauses 

10.  Pursuant  to  the  authority 
contained  in  sections  1,  4(i),  11,  201- 
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205,  218-22t,  and  403  of  the 
Communical  ions  Act  of  1934,  as 
amended,  45  U.S.C.  151,  154(i),  161, 
201-205,  211  ;-220,  and  403,  and  5 
U.S.C.  553(dJ,  that  part  69  of  the 
Commission  s  rules,  is  amended,  and  is 
effective  September  5,  2003. 

1 1 .  The  N<  tional  Exchange  Carrier 
Association': ;  Petition  for  Waiver,  filed 
January  31,  i  003,  is  dismissed  without 
prejudice. 

12.  The  Cc  mmission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility 
Certification]  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administratipn. 

List  of  Subje^  in  47  CFR  Part  69 

Communiaations  common  carriers. 
Reporting  add  recordkeeping 
requirements.  Telephone. 

Federal  Comm  unications  Commission. 
Marlene  H.  Dqrtch, 

Secretary. 

Final  Rules 


■  For  the 
preamble. 
Commission 
follows: 


this 


real  ions 


discussed  in  the 
Federal  Communications 
amends  47  CFR  part  69  as 


PART  69— ACCESS  CHARGES 


■  l.Theautl^rity 
continues  to 


citation  for  part  69 
read  as  follows: 


Authority 

205.218,220, 


4  7  U.S.C.  154,  201,  202,  203, 
254,  403. 


2.  Section  49.602  is  amended  by 

para  graphs  (c),  (e),  and  (f),  and 
paragraph  (i)  to  read  as 


revising 
by  removing 
follows: 


§  69.602    Board  of  directors. 


(c)  Two  directors 
first  subset, 
the  second  sv^bset 
represent  the 
directors  shajl 
subsets. 


shall  represent  the 
directors  shall  represent 
six  directors  shall 
third  subset,  and  five 
represent  all  three 


(e)  Each  subset  of  the  association 
membership  shall  select  the  directors 
who  will  rep  -esent  it  through  elections 
in  which  eac  i  member  of  the  subset 
shall  be  entit  ed  to  one  vote  for  each 
director  posi  ion  within  that  subset. 

(f)  The  ass<iciation  membership  shall 
select  the  dir  sctors  who  will  represent 
all  three  subs  ets  through  an  election  in 
which  each  r  lember  of  the  association 
shall  be  entit  ed  to  one  vote  for  each 
director  posi  ion.  No  director 
representing  all  three  subsets  may  serve 
for  more  thai  six  consecutive  calendar 


years  without  standing  for  an  election  in 
which  that  director  is  opposed  by  at 
least  one  other  candidate  meeting  the 
qualifications  in  paragraph  (d)  of  this 
section. 


[FR  Doc.  03-20052  Filed  8-5-03;  8:45  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2479,  MB  Docket  No.  02-363,  RM- 
10604] 

Analog  and  Digital  Television 
Broadcast  Service;  Asheville,  NC  and 
Greenville,  SC 

AGENCY:  Federal  Communications 
Commission. 

ACTtON:  Final  rule. 

summary:  The  Commission,  at  the 
request  of  Meredith  Corporation, 
licensee  of  Station  WHNS(TV),  channel 
21  and  paired  digital  chaimel  57, 
Asheville,  North  Carolina,  reallots 
channel  21  and  paired  digital  channel 
57,  from  Asheville  to  Greenville,  South 
Carolina,  and  modifies  station 
WHNS(TV)'s  license  accordingly. 

With  this  action,  this  proceeding  is 
terminated. 

DATES:  Effective  September  12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
Lerner,  Media  Bureau,  (202)  418-1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.OZ-363, 
adopted  July  24,  2003,  and  released 
August  1,  2003.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  cop5ring  during  regular 
business  hours  in  the  FCC  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  D,  445 
12th  Street,  SW.,  CY-B402,  Washington, 
DC,  20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail  at 
qualexint®aol.com. 

List  of  Subjects  in  47  CFR  Fart  73 

Digital  television  broadcasting. 
Television. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  73  as 
follows: 


PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 
§73.606    [Amended] 

■  2.  Section  73.606,  the  Table  of 
Television  Allotments  imder  North 
Carolina,  is  amended  by  removing 
channel  21  at  Asheville  and  under  South 
Carolina,  is  amended  by  adding  channel 
21  at  Greenville. 

§73.622    [Amended] 

■  3.  Section  73.622(b),  the  Table  of 
Digital  Television  Allotments  under 
North  Carolina,  is  amended  by  removing 
DTV  Channel  21  at  Asheville  and  under 
South  Carolina,  is  amended  by  adding 
DTV  channel  57  at  Greenville. 

Federal  Communications  Commission. 

Barbara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  03-20050  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
073003E] 

Fisheries  of  the  Economic  Exclusive 
Zone  Off  Alaska;  Groundfish  Fisheries 
by  Vessels  using  Hook-and-Line  Gear 
in  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  NationalOceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  groundfish  by  vessels  using 
hook-and-line  gear  in  the  Gulf  of  Alaska 
(GO A),  except  for  demersal  shelf 
rockfish  in  the  Southeast  Outside 
District  or  sablefish.  This  action  is 
necessary  because  the  second  seasonal 
bycatch  mortality  allowance  of  Pacific 
halibut  apportioned  to  hook-and-line 
gear  targeting  groundfish  other  than     ' 
demersal  shelf  rockfish  in  the  Southeast 
Outside  District  or  sablefish  has  been 
reached. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  1,  2003,  until  1200 
hrs,  A.l.t,  September  1,  2003. 
FOR  FURT>1ER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228 
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SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The  Pacific  halibut  bycatch  mortality 
allowance  for  groundfish  included  in 
the  other  hook-and-line  fishery,  which 
is  defined  at  §  679.21(d)(4)(iii)(C),  was 
as  established  by  the  final  2003  harvest 
specifications  for  groundfish  of  the  GOA 
(68  FR  9924,  March  3,  2003)  for  the 
second  season,  the  period  June  10,  2003, 
through  September  1,  2003,  as  5  metric 
tons.  The  other  hook-and-line  fishery 
includes  all  groundfish  except  for 
demersal  shelf  rockfish  in  the  Southeast 
Outside  District  or  sablefish. 

In  accordance  with  §  679.21(d)(7)(ii), 
the  Administrator,  Alaska  Region, 


NMFS  (Regional  Administrator),  has 
determined  that  the  second  seasonal 
apportionment  of  the  2003  Pacific 
halibut  bycatch  mortality  allowance 
specified  for  the  hook-and-line 
groimdfish  fisheries  other  than  demersal 
shelf  rockfish  in  the  Southeast  Outside 
District  or  sablefish  has  been  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  groundfish  other 
than  demersal  shelf  rockfish  in  the 
Southeast  Outside  District  or  sablefish 
by  vessels  using  hook-and-line  gear. 

Maximum  retainable  amounts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b){B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 


requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  second 
seasonal  bycatch  mortality  allowance  of 
Pacific  halibut  apportioned  to  hook-and- 
line  gear,  and  therefore  reduce  the 
public's  ability  to  use  and  enjoy  the 
fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  imder  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.21 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  July  31,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-20020  Filed  8-1-03;  1:50  pm) 
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OEPARTMEirr  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Part  SB 

Processed  Fruits  and  Vegetables 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Propbsed  rule. 


SUMMARY:  Th  is  proposed  rule  would 
revise  the  re{  ulations  governing 
inspection  ai  d  certification  for 
processed  fn  its,  vegetables,  and 
processed  pr  )ducts.  A  projected  fee 
increase  ran^  ing  £rom  8  to  11  percent  is 
proposed.  Tl  ese  revisions  are  necessary 
in  order  to  re  :over,  as  nearly  as 
practicable,  t  le  costs  of  performing 
inspection  se  rvices  under  the 
Agricultural  Marketing  Act  of  1946  and 
to  ensure  the  program's  financial 
stability.  Also  affected  are  the  fees 
charged  to  p<  rsons  required  to  have 
inspections  c  n  imported  commodities  in 
accordance  v  ith  the  Agricultural 
Marketing  A(  t  of  1937. 
DATES:  Comn  lents  must  be  postmarked, 
courier  dated,  or  sent  via  the  Internet  on 
or  before  September  5,  2003. 
ADDRESSES:  Ihterested  persons  are 
invited  to  submit  conunents  on  the 
internet  or  written  comments 
concerning  tl  lis  proposal.  Comments 
must  be  sent  in  duplicate  to  the  Office 
of  the  Brand  Chief,  Processed  Products 
Branch,  Fruil  and  Vegetable  Programs, 
Agricultural  Marketing  Service,  U.S. 
Department  ( f  Agriculture,  STOP  0247, 
Washington,  OC  20250-0247,  telephone 
(202)  720-46  )3,  or  e-mail 
Terry.Bane@\  isda.gov.  Comments 
should  make  reference  to  the  date  and 
page  number  of  this  issue  of  the  Federal 
Register  and  will  be  made  available  for 
public  inspe<tion  in  the  above  office 
during  regula  r  business  hours  and  on 
the  Internet  a  t  http:// 
www.ams.ustia.gov/fv/ppbdocklist.htm. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  B.  Ban(  i  at  the  above  address,  call 
(202)  720-46  33,  or  e-mail 
Teny.Bane®  isda.gov. 


SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and.  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget.  Also, 
pursuant  to.  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 

AMS  regularly  reviews  its  user  fee 
financed  programs  to  determine  if  the 
fees  are  adequate.  The  Agency  has  and 
will  continue  to  seek  out  cost  savings 
opportunities  and  implement 
appropriate  changes  to  reduce  its  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  The  fee  schedule  was  last 
revised  on  November  19,  2000  (63  FR 
66485).  However,  even  with  cost  control 
efforts,  the  existing  fee  schedule  will  not 
generate  sufficient  revenues  to  cover  the 
lot,  year  round,  and  less  than  year  roimd 
processed  fruit  and  vegetable  inspection 
program  costs  and  sustain  an  adequate 
reserve  balance  (4  months  of  costs)  as 
Ccdled  for  by  Agency  policy  (AMS 
Directive  408.1). 

AMS  projects  that  program  costs  will 
increase  to  approximately  $14.4  million 
in  FY  2004  and  $14.9  miUion  in  FY 
2005,  primarily  fi-pm  increases  in 
employee  seJaries  and  benefits.  An 
estimated  3.4  percent  pay  increase  for 
employees  effective  January  2004  and 
January  2005  will  increase  program 
costs  approximately  $375,000  in  FY 
2004  and  approximately  $390,000  in  FY 
2005.  Without  a  fee  increase,  the  FY 
2004  and  FY  2005  end-of-year  reserve 
balances  will  decline  from  $4.3  million 
to  $3.6  million  (3.0  months  reserve),  and 
$2.4  million  (1.9  months  reserve), 
respectively.  The  required  4  month  level 
would  be  approximately  $5.0  million. 
The  proposed  fee  increase  ranging  from 
8  to  1 1  percent  will  increase  revenue  by 
$1.3  million  per  year  and  will  enable 
AMS  to  replenish  program  reserves  to  a 
4  month  level,  approximately  $5.0 
million,  for  both  FYs  2004  and  2005. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
businesses  subject  to  such  actions  in 
order  that  small  businesses  will  not  be 
unduly  or  disproportionately  burdened. 
This  action  would  increase  user  fee 
revenue  generated  under  the  lot 
inspection  program  and  the  year  round 


and  less  than  year  round  inspection 
programs  by  approximately  $1.3  million 
annually.  This  action  is  authorized 
under  the  AMA  of  1946  [see  7  U.S.C. 
1622(h)]  which  provides  that  the 
Secretary  of  Agriculture  assess  and 
collect  "such  fees  as  will  be  reasonable 
and  as  nearly  as  may  be  to  cover  the 
costs  of  services  rendered  *  *  *". 

There  are  more  than  1,250  users  of 
PPB's  lot,  year  round,  and  less  than  year 
round  inspection  services  (including 
applicants  who  must  meet  import 
requirements  ^ ,  inspections  which 
amount  to  under  2  percent  of  all  lot 
inspections  performed).  A  small  portion 
of  diese  users  are  small  entities  under 
the  criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.201).  There  will  be  no  additional 
reporting,  recordkeeping,  or  other 
compliance  requirements  imposed  upon 
small  entities  as  a  result  of  this  rule. 
AMS  has  not  identified  any  other 
federal  rules  which  may  duplicate, 
overlap,  or  conflict  with  this  proposed 
rule. 

The  impact  on  all  businesses, 
including  small  entities,  is  very  similar. 
Further,  even  though  fees  will  be 
increased,  the  amount  of  the  increase  is 
small  (ranging  from  8  to  11  percent), 
and  should  not  significantly  affect  these 
entities.  Finally,  except  for  those 
applicants  who  are  required  to  obtain 
inspections  in  connection  with  certain 
imports  these  businesses  are  under  no 
obligation  to  use  these  inspection 
services. 

Executive  Order  12988 

The  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  a  retroactive  effect  and  will  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative   < 


'  Section  8e  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7  U.S.C.  601- 
604),  requires  that  whenever  the  Secretary  of 
Agriculture  issues  grade,  size,  quality  or  maturity 
regulations  under  domestic  marketing  orders  for 
certain  commodities,  the  same  or  comparable 
regulations  on  imports  of  those  commodities  must 
be  issued.  Import  regulations  apply  only  during 
those  periods  when  domestic  marketing  order 
regulations  are  in  effect. 

Currently,  there  are  4  processed  commodities 
subject  to  8e  import  regulations:  canned  ripe  olives, 
dates,  prunes,  and  processed  raisins.  A  current 
listing  of  the  regulated  commodities  can  be  found 
under  7  CFR  Parts  944  and  999. 
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procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Proposed  Action 

The  AMA  authorizes  official 
inspection,  grading,  and  certification  for 
processed  fruits,  vegetables,  and 
processed  products  made  from  them. 
The  AMA  provides  that  the  Secretary 
collect  reasonable  fees  from  the  users  of 
the  services  to  cover,  as  nearly  as 
practicable,  the  costs  of  the  services 
rendered.  This  rule  would  amend  the 
schedule  for  fees  for  inspection  services 
rendered  to  the  processed  fruit  and 
vegetable  industry  to  reflect  the  costs 
necessary  to  operate  the  program. 

AMS  regularly  reviews  its  user  fee 
programs  to  determine  if  the  fees  are 
adequate.  While  AMS  continues  to 
pursue  opportunities  to  reduce  its  costs, 
the  existing  fee  schedule  will  not 
generate  sufficient  revenues  to  cover  lot, 
year  round,  and  less  than  year  round 
inspection  program  costs  while 
maintaining  an  adequate  reserve 
balance. 

Based  on  the  Agency's  analysis  of 
increasing  program  costs,  AMS  is 
proposing  to  increase  the  fees  relating  to 
lot,  year  roimd,  and  less  than  year  round 
inspection  services. 

AMS  projects  that  program  costs  will 
increase  to  approximately  $14.4  million 
in  FY  2004  and  $14.9  million  in  FY 
2005,  primarily  from  increases  in 
employee  salaries  and  benefits.  An 
estimated  3.4  percent  pay  increase  for 
employees  effective  January  2004  and 
January  2005  will  increase  program 
costs  approximately  $375,000  in  FY 
2004  and  approximately  $390,000  in  FY 
2005.  Without  a  fee  increase,  the  FY 
2004  and  FY  2005  end-of-year  reserve 
balances  will  decline  from  $4.3  million 
to  $3.6  million  (3.0  months  reserve),  and 
$2.4  million  (1.9  months  reserve), 
respectively.  The  required  4  month  level 
would  be  approximately  $5.0  million. 
The  proposed  fee  increase  ranging  from 
8  to  11  percent  wUl  increase  revenue  by 
$1.3  million  per  year  and  will  enable 
AMS  to  replenish  program  reserves  to  a 
4  month  level,  approximately  $5.0 
million,  for  both  FYs  2004  and  2005. 

For  inspection  services  charged  under 
§  52.42,  overtime  and  holiday  work 
would  continue  to  be  charged  as 
provided  in  that  section. 

For  inspection  services  charged  on  a 
contract  basis  under  §  52.51  overtime 
work  would  also  continue  to  be  charged 
as  provided  in  that  section.  The 
following  fee  schedule  compares  current 
fees  and<:harges  with  proposed  fees  and 
charges  for  processed  fruit  and  vegetable 
inspection  as  found  in  7  CFR  §§  52.42- 
52.51.  Unless  otherwise  provided  for  by 


regulation  or  written  agreement  between 
the  applicant  and  the  Administrator,  the 
charges  in  the  schedule  of  fees  as  found 
in  §52.42  are: 

Current:  $47.00/hr. 
Proposed:  $52.00/hr. 

Charges  for  travel  and  other  expenses 
as  found  in  §  52.50  are: 
Current:  $47.00/hr. 
Proposed:  $52.00/hr. 

Charges  for  year-round  in-plant 
inspection  services  on  a  contract  basis 
as  found  in  §  52.51  (c)  are: 

(1)  For  inspector  assigned  on  a  year- 
round  basis: 

Current:  $36.00/hr. 
Proposed:  $39.00/hr. 

(2)  For  inspector  assigned  on  less  than 
a  year-round  basis:  Each  inspector: 
Current:  $48. 00/hr. 

Proposed:  $52. 00/hr. 

Charges  for  less  than  year-round  in- 
plant  inspection  services  (four  or  more 
consecutive  40  hour  weeks)  on  a 
contract  basis  as  found  in  §  52.51  (d) 
are: 

(1)  Each  inspector: 
Current:  $48.00/hr.  ' 

Proposed:  $52.00/hr. 

A  thirty  day  comment  period  is 
provided  for  interested  persons  to 
comment  on  this  proposed  action. 
Thirty  days  is  deemed  appropriate 
because  it's  preferable  to  have  any  fee 
increase,  if  adopted,  to  be  in  place  as 
close  as  possible  to  the  beginning  of  the 
fiscal  year,  October  1,  2003. 

List  of  Subjects  in  7  CFR  Part  52 

Food  grades  and  standards.  Food 
labeling,  Frozen  foods.  Fruit  juices. 
Fruits,  Reporting  and  record  keeping 
requirements,  and  Vegetables. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  52  is  proposed  to 
be  amended  as  follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1621-1627.  • 

§52.42    [Amendedl 

2.  In  §  52.42,  the  figure  "$47.00"  is 
revised  to  read  "$52.00". 

§52.50    [Amended] 

3.  In  §  52.50,  the  figure  "$47.00"  is 
revised  to  read  "$52.00". 

§52.51    [Amended] 

4.  In  §52.51,  paragraph  (c)  (1),  the 
figure  "$36.00"  is  revised  to  read 
"$39.00",  in  paragraph  (c)  (2),  the  figure 
"$48.00"  is  revised  to  read  "$52.00", 
and  in  paragraph  (d)  (1),  the  figure 
"$48.00"  is  revised  to  read  "$52.00". 


Dated:  July  31.  2003. 

.  A.J.  Yates, 

Administrator,  Agricuhural  Marketing 
Service. 

(FR  Doc.  03-20008  Filed  8-5-03;  8:45  am) 

BILUNO  CODE  3410-02-4> 

DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  1124  and  1131 

[Docket  No.  AO-36&-A32,  AO-271-A37; 
DA-03-04] 

Miilc  in  the  Pacific  Northwest  and 
Arizona-I^s  Vegas  Marlceting  Areas; 
Notice  of  Hearing  on  Proposed 
Amendments  to  Tentative  Marlceting 
Agreements  and  Orders 

7  CFR  part      Marketing  area         AO  Nos. 

1124  Pacific  Nortti-        AO-368-A32 

west. 
1131  Arizona-Las  AO-271-A37 

Vegas. 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule;  Notice  of  public 

hearing  on  proposed  rulemaking. 

SUMMARY:  A  public  hearing  is  being  held 
to  consider  proposals  to  amend  the 
producer-handler  provisions  of  the 
Arizona-Las  Vegas  and  Pacific 
Northwest  orders.  The  proposals  seek 
to,  among  other  things,  end  the 
regulatory  exemption  of  producer- 
handlers  from  the  pooling  and  pricing 
provisions  of  these  two  milk  marketing 
orders  if  their  Class  I  route  distribution 
exceeds  three  million  pounds  of  milk 
per  month.  Additionally,  the  hearing 
will  consider  a  proposal  that  would 
prohibit  the  ability  to  simultaneously 
pool  the  same  milJc  on  the  Arizona-Las 
Vegas  order  and  on  a  State-operated 
milk  order  that  provides  for  marketwide 
pooling. 

DATES:  The  hearing  will  convene  at  8:30 
a.m.  on  Tuesday,  September  23.  2003. 
ADDflESSES:  The  hearing  will  be  held  at 
the  Sheraton  Airport  Hotel,  1600  South 
52nd  Street.  Tempe,  AZ  85281, 
telephone:  (480)  967-6600. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Rower,  Marketing  Specialist,  Order 
Formulation  and  Enforcement  Branch, 
USDA/AMS/Dairy  Programs,  STOP 
0231-Room  2971,  1400  Independence 
Avenue,  Washington,  DC  20250-0231. 
(202)-720-2357,  e-mail  address 
jack.rower@usda.gov. 

Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  contact 
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William  Wis  s  at  (602)541-2909  or 
wisevv@fmm  i.net  before  the  hearing 
begins. 

SUPPLEMENTARY  INFORMATION:  This 
administrati'  'e  action  is  governed  by  the 
provisions  o  sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  ;xclpded  from  the 
requirement!  of  Executive  Order  12866. 

Notice  is  h  ereby  given  of  a  public 
hearing  to  be  held  at  the  Sheraton 
Airport  Hote  i,  1600  South  52nd  Street, 
Tempe,  AZ  1 5281,  telephone:  (480) 
967-6600,  b<  ginning  at  8:30  a.m.,  on 
Tuesday,  Sejitember  23,  2003,  with 
respect  to  pn  >posed  amendments  to  the 
tentative  mai  keting  agreements  and  to 
the  orders  regulating  the  handling  of 
milk  in  the  /  rizona-Las  Vegas  and 
Pacific  Nortl  west  marketing  areas. 

The  hearir  g  is  called  pursuant  to  the 
provisions  ol  the  Agricultural  Marketing 
Agreement  y^ct  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  praci  ice  and  procedure 
governing  thi  f  formulation  of  marketing 
agreements  a  id  marketing  orders  (7  CFR 
Part  900). 

The  purpo  te  of  the  hearing  is  to 
receive  evide  nee  with  respect  to  the 
economic  am  i  marketing  conditions 
which  relate  to  the  proposed 
amendments  hereinafter  set  forth,  and 
any  appropri  ate  modifications  thereof, 
to  the  tentatiye  marketing  agreements 
and  to  the  orders. 

Actions  lui  der  the  Federal  milk  order 
program  are  Subject  to  the  Regulatory 
Flexibility  Att  (5  U.S.C.  601  et  seq.). 
This  Act  seel  s  to  ensure  that,  within  the 
statutory  autj  lority  of  a  program,  the 
regulatory  an  d  informational 
requirements  are  tailored  to  the  size  and 
natiue  of  sm<  11  businesses.  For  the 
piupose  of  th  B  Act,  a  dairy  farm  is  a 
"small  busim  sss"  if  it  has  an  annual 
gross  revenue  of  less  than  $750,000,  and 
a  dairy  produ  cts  manufacturer  is  a 
"small  busim  sss"  if  it  has  fewer  than  500 
employees.  \  bst  parties  subject  to  a 
milk  order  ar;  considered  as  a  small 
business.  Ace  ordingly,  interested  parties 
are  invited  to  present  evidence  on  the 
probable  regv  latory  and  informational 
impact  of  the  hearing  proposals  on 
small  busine*  ses.  Also,  parties  may 
suggest  modi  ications  of  these  proposals 
for  the  purpo  se  of  tailoring  their 
applicability  to  small  businesses. 

The  amend  ments  to  the  rules 
proposed  her  jin  have  been  reviewed 
under  Execut  ive  Order  12988.  Civil 
Justice  Refon  i.  They  are  not  intended  to 
have  a  retroa(  :tive  effect.  If  adopted,  the 
proposed  ami  sndments  would  not 
preempt  any  ttate  or  local  laws, 
regulations,  c  r  policies,  imless  they 


present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  8c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the 
Department  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  the 
law.  A  handler  is  afforded  the 
opportimity  for  a  hearing  on  the 
petition.  After  a  hearing,  the  Department 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  its 
principal  place  of  business,  has 
jiuisdiction  in  equity  to  review  the 
Department's  ruling  on  the  petition, 
prdvided  a  bill  in  equity  is  filed  hot 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

This  public  hearing  is  being 
conducted  to  collect  evidence  for  the 
record  concerning  the  definition,  terms 
and  conditions  that  are  used  to  establish 
and  regulate  producer-handlers  in  the 
Arizona-Las  Vegas  and  Pacific 
Northwest  orders  and  how  producer 
milk  is  defined  in  the  Arizona-Las  Vegas 
order.  The  hearing  is  intended  to  focus 
on  matters  related  to  these  issues  only. 
Witnesses  are  asked  to  lunit  their 
testimony  to  information  pertaining 
directly  to  the  definition  of  producer- 
handlers  in  the  Arizona-Las  Vegas  and 
Pacific  Northwest  orders,  the  ability  to 
simultaneously  pool  the  samennilk  on 
the  Arizona-Las  Vegas  order  and  on  a 
State-operated  order  that  provides  for 
marketwide  pooling,  and  closely  related 
issues. 

Interested  parties  who  wish  to 
introduce  exhibits  also  should  provide 
the  Presiding  Officer  at  the  hearing  with 
four  (4)  copies  of  such  exhibits  for  the 
Official  Record,  it  would  be  helpful  if 
additional  copies  are  available  for  the 
use  of  other  participants  at  the  hearing. 

List  of  Subjects  in  7  CFR  Parts  1124  and 
1131 

Milk  meirketing  orders. 

The  authority  citation  for  7  CFR  parts 
1124  and  1131  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

The  proposed  amendments,  as  set 
forth  below,  have  not  received  the 
approval  of  the  Department  of 
Agriculture. 


PART  1124— [AMENDED] 

Proposed  by  Northwest  Dairy 
Association:  Proposal  No.  1 

Revise  the  Producer-handler 
provision  of  the  Pacific  Northwest  milk 
marketing  order  in  its  entirety  to  read  as 
follows: 

§  1 1 24.1 0    Producer-handler. 

Producer-handler  means  a  person 
who  operates  a  dairy  farm  and  a 
distributing  plant  from  which  there  is 
route  distribution  within  the  marketing 
area  dvuing  the  month  not  to  exceed  3 
million  poimds  and  who  the  market 
administrator  has.  designated  a 
producer-handler  after  determining  that 
all  of  the  requirements  of  this  section 
have  been  met. 

(a)  Requirements  for  designation. 
Designation  of  any  person  as  a 
producer-handler  by  the  market 
administrator  shall  be  contingent  upon 
meeting  the  conditions  set  forth  in 
paragraphs  (a)(1)  through  (5)  of  this 
section.  Following  the  cancellation  of  a 
previous  producer-handler  designation, 
a  person  seeking  to  have  their  producer- 
handler  designation  reinstated  must 
demonstrate  that  these  conditions  have 
been  met  for  the  preceding  month. 

(1)  The  care  and  management  of  the 
dairy  animals  and  the  other  resoiuces 
and  facilities  designated  in  paragraph 
(b)(1)  of  this  section  necessary  to 
produce  all  Class  1  milk  handled 
(excluding  receipts  from  handlers  fully 
regulated  imder  any  Federal  order)  are 
imder  the  complete  and  exclusive 
control,  ownership  and  management  of 
the  producer-handler  and  are  operated 
as  the  producer-handler's  own 
enterprise  and  its  own  risk. 

(2)  The  plant  operation  designated  in 
paragraph  (b)(2)  of  this  section  at  which 
the  producer-handler  processes  and 
packages,  and  from  which  it  distributes, 
its  own  milk  production  is  under  the 
complete  and  exclusive  control, 
ownership  and  management  of  the 
producer-handler  and  is  operated  as  the 
producer-handler's  own  enterprise  and 
at  its  sole  risk. 

(3)  The  plant  operation  designated  in 
paragraph  (b)(2)  of  this  section  at  which 
the  producer-handler  processes  and 
packages,  and  horn  which  it  distributes 
at  or  through  any  of  its  designated  milk 
handling,  processing,  or  distributing 
resoiuces  and  facilities  other  source 
milk  products  for  reconstitution  into 
fluid  milk  products  or  fluid  milk 
derived  from  any  source  other  than:        ' 

(i)  Its  designated  milk  production 
resources  and  facilities  (own  farm 
production); 

(ii)  Pool  handlers  and  plants  regulated 
imder  any  Federal  order  within  the 
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limitation  specified  in  paragraph  (c)(2) 
of  this  section;  or 

(iii)  Nonfat  milk  soUds  which  are 
used  to  fortify  fluid  milk  products. 

(4)  The  producer-handler  is  neither 
directly  nor  indirectly  associated  with 
the  business  control  or  management  of, 
nor  has  a  financial  interest  in,  another 
handler's  operation;  nor  is  any  other 
handler  so  associated  with  the 
producer-handler's  operation. 

(5)  No  milk  produced  by  the  herd(s) 
or  on  the  farm(s)  that  supply  milk  to  the 
producer-handler's  plant  operation  is: 

(i)  Subject  to  inclusion  and 
participation  in  a  marketwide 
equalization  pool  under  a  milk 
classification  and  pricing  program 
under  the  authority  of  a  State 
government  maintaining  marketwide 
pooling  of  returns,  or 

(ii)  Marketed  in  any  part  as  Class  I 
milk  to  the  non-pool  distributing  plant 
of  any  other  handler. 

(b)  Designation  of  resources  and 
facilities.  Designation  of  a  person  as  a 
producer-handler  shall  include  the 
determination  of  what  shall  constitute 
milk  production,  handling,  processing, 
and  distribution  resources  and  facilities, 
all  of  which  shall  be  considered  an 
integrated  operation,  under  the  sole  and 
exclusive  ownership  of  the  producer- 
handler. 

(1)  Milk  production  resources  and 
facilities  shall  include  all  resources  and 
facilities  (milking  herd(s),  buildings 
housing  such  herd(s),  and  the  land  on 
which  such  buildings  are  located)  used 
for  the  production  of  milk  which  are 
solely  owned,  operated,  and  which  the 
producer-handler  has  designated  as  a 
soiutie  of  milk  supply  for  the  producer- 
handler's  plant  operation.  However,  for 
purposes  of  this  paragraph,  any  such 
milk  production  resources  and  facilities 
which  do  not  constitute  an  actual  or 
potential  source  of  milk  supply  for  the 
producer-handler's  operation  shall  not 
be  considered  a  part  of  the  producer- 
handler's  milk  production  resoiuces  and 
facilities. 

(2)  Milk  handling,  processing,  and 
distribution  resources  and  facilities 
shall  include  all  resources  and  facilities 
(including  store  outlets)  used  for 
handling,  processing,  and  distributing 
fluid  milk  products  which  are  solely 
owned  by,  and  directly  operated  or 
controlled  by  the  producer-handler  or  in 
which  the  producer-handler  in  any  way 
has  an  interest,  including  any 
contractual  arrangement,  or  over  which 
the  producer-handler  directly  or 
indirectly  exercises  any  degree  of 
management  control. 

(3)  All  designations  shall  remain  in 
effect  until  canceled  piusuant  to 
paragraph  (c)  of  this  section. 


(c)  (Cancellation.  The  designation  as  a 
producer-handler  shall  be  canceled 
upon  determination  by  the  market 
administrator  that  any  of  the 
requirements  of  paragraph  (a)(1)  through 
(5)  of  this  section  are  not  continuing  to 
be  met,  or  under  any  of  the  conditions 
described  in  paragraphs  (c)(1),  (2)  or  (3) 
of  this  section.  Cancellation  of  a 
producer-handler's  status  pursuant  to 
this  paragraph  shall  be  effective  on  the 
first  day  of  the  month  following  the 
month  in  which  the  requirements  were 
not  met  or  the  conditions  for 
cancellation  occurred. 

(1)  Milk  from  the  milk  production 
resoiures  and  facilities  of  the  producer- 
handler,  designated  in  paragraph  (b)(1) 
of  this  section,  is  delivered  in  the  name 
of  another  person  as  producer  milk  to 
another  handler. 

(2)  The  producer-handler  handles 
fluid  milk  products  derived  bom 
sources  other  than  the  milk  production 
facilities  and  resources  designated  in 
paragraph  (b)(1)  of  this  section,  except 
that  it  may  receive  at  its  plant,  or 
acquire  for  route  disposition,  fluid  milk 
products  from  fully  regulated  plants  and 
handlers  under  any  Federal  order  if 
such  receipts  do  not  exceed  150,000 
pounds  monthly.  This  limitation  shall 
not  apply  if  the  producer-handler's 
own-farm  production  is  less  than 
150,000  pounds  during  the  month. 

(3)  Milk  from  the  milk  production 
resources  and  facilities  of  the  producer- 
handler  is  subject  to  inclusion  and 
participation  in  a  marketwide 
equalization  pool  under  a  milk 
classification  and  pricing  plan  operating 
imder  the  authority  of  a  State 
government 

(d)  Public  announcement.  The  market 
adminisfrator  shall  publically 
announce: 

(1)  The  name,  plant  location(s),  and 
farm  location(s)  of  persons  designated  as 
producer-handlers ; 

(2)  The  names  of  those  persons  whose 
designations  have  been  cancelled;  and 

(3)  The  effective  dates  of  producer- 
handler  status  or  loss  of  producer- 
handler  status  for  each.  Such 
announcements  shall  be  controlling 
with  respect  to  the  accounting  at  plants 
of  other  handlers  for  fluid  milk  products 
received  from  any  producer-handler. 

(e)  Burden  of  establishing  and 
maintaining  producer-handler  status. 
The  burden  rests  upon  the  handler  who 
is  designated  as  a  producer-handler  to 
establish  through  records  required 
pursuant  to  §  1000.27  that  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section  have  been  and  are 
continuing  to  be  met,  and  that  the 
conditions  set  forth  in  paragraph  (c)  of 


this  section  for  cancellation  of  the 
designation  do  not  exist. 

Proposed  by  Dairy  Fanners  of  America: 
Proposal  No.  2 

Proposal  2  is  identical  to  Proposal  1 
except  that  it  would  also  limit  a 
producer-handler  from  distributing  fluid 
milk  products  to  a  wholesale  customer 
who  is  served  by  ^v^lly  regulated  or 
partially  regulated  distributing  plant 
that  already  supplies  the  same  product 
in  the  same-sized  package  with  a  similar 
label  to  a  wholesale  customer  during  the 
month. 

PART  1131— [AMENDED] 

Proposed  by  United  Dairymen  of 
Arizona,  Northwest  Dairy,  and  Dairy 
Farmers  of  America:  Proposal  No.  3 

Amend  the  Producer-handler 
definition  of  the  Arizona-Las  Vegas  milk 
marketing  order  by  revising  §1131. 10  to 
read  as  follows: 

§1131.10    Producer-tiandler. 

Producer-handler  means  a  person 
who  operates  a  dairy  farm  and  a 
distributing  plant  bom  which  there  is 
route  distribution  within  the  marketing 
area  during  the  month  not  to  exceed  3 
million  pounds  and  who  the  market 
administrator  has  designated  a 
producer-handler  after  determining  that 
all  of  the  requirements  of  this  section 
have  been  met. 

(a)  Requirements  for  designation. 
Designation  of  any  person  as  a 
producer-handler  by  the  market 
administrator  shall  be  contingent  upon 
meeting  the  conditions  set  forth  in 
paragraphs  (a)(1)  through  (5)  of  this 
section.  Following  the  cancellation  of  a 
previous  producer-handler  designation, 
a  person  seeking  to  have  their  producer- 
handler  designation  reinstated  must 
demonstrate  that  these  conditions  have 
been  met  for  the  preceding  month. 

(1)  The  care  and  management  of  the 
dairy  animals  and  the  other  resources 
and  facihties  designated  in  paragraph 
(b)(1)  of  this  section  necessary  to 
produce  all  Class  I  milk  handled 
(excluding  receipts  from  handlers  fully 
regulated  under  any  Federal  order)  are 
under  the  complete  and  exclusive 
control,  ownership  and  management  of 
the  producer-handler  and  are  operated 
as  the  producer-handler's  own 
enterprise  and  its  ovvm  risk. 

(2)  The  plant  operation  designated  in 
paragraph  (b)(2)  of  this  section  at  which 
the  producer-handler  processes  and 
packages,  and  bom  which  it  distributes, 
its  own  milk  production  is  under  the 
complete  and  exclusive  control, 
ownership  and  management  of  the 
producer-handler  and  is  operated  as  the 


46508 


Federal  Register/ Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Proposed  Rules 


producer-ha  idler's  own  enterprise  and 
"at  its  sole  ris  k. 

(3)  The  pli  int  operation  designated  in 
paragraph  (I  )(2)  of  this  section  at  which 
the  produce!  -handler  processes  and 
packages,  an  d  from  which  it  distributes 
at  or  througi  any  of  its  designated  milk 
handling,  pr  Dcessing,  or  distributing 
resources  an  J  facilities  other  source 
milk  produc  s  for  reconstitution  into 
fluid  milk  pioducts  or  fluid  milk 
derived  fron  any  source  other  than: 

U)  Its  desij  ;nated  milk  production 
resources  an  i  facilities  (own  farm 
production); 

(ii)  Pool  h<  ndlers  and  plants  regulated 
imder  any  F(  deral  order  within  the 
limitation  sp  ecified  in  paragraph  (c)(2) 
of  this  sectio  i;  or 

(iii)  Nonfa  milk  solids  which  are 
used  to  fortil  y  fluid  milk  products. 

(4)  The  pr<  ducer-handler  is  neither 
directly  nor  ndirectly  associated  with 
the  business  control  or  management  of, 
nor  has  a  fin  mcial  interest  in,  another 
handler's  opi  (ration;  nor  is  any  other 
handler  so  as  sociated  with  the 
producer-haj  idler's  operation. 

(5)  No  mill  L  produced  by  the  herd(s) 
or  on  the  fan  ifs)  that  supply  milk  to  the 
producer-hai  idler's  plant  operation  is: 

(i)  Subject  to  inclusion  and 
participation  in  a  marketwide 
equalization  pool  under  a  milk 
classificatior  and  pricing  program, 
under  the  au  hority  of  a  State 
government  i  naintaining  marketwide 
pooling  of  re  urns,  or 

(ii)  Market  !d  in  any  part  as  Class  1 
milk  to  the  n  jn-pool  distributing  plant 
of  any  other  landler. 

(6)  The  pre  ducer-handler  does  not 
distribute  fluid  milk  products  to  a 
wholesale  cu  stomer  who  is  served  by  a 
plant  described  in  §  1131.7(a),  (b),  or  (e), 
or  a  handler  lescribed  in  §  1000.8(c) 
that  suppliec  the  same  product  in  the 
same-sized  p  ickage  with  a  similar  label 
to  a  wholesal  e  customer  during  the 
month. 

(b)  Designc  tion  of  resources  and 
facilities.  Dei  ignation  of  a  person  as  a 
producer-hai  dler  shall  include  the 
determinatio  i  of  what  shall  constitute 
milk  product  on,  handling,  processing, 
and  distribution  resources  and  facilities, 
all  of  which  shall  be  considered  an 
integrated  op  eration,  under  the  sole  and 
exclusive  ow  nership  of  the  producer- 
handler. 

(1)  Milk  prsduction  resources  and 
facilities  shaS  include  all  resources  and 
facilities  (milking  herd(s),  buildings 
housing  suchj  herd(s),  and  the  land  on 
which  such  buildings  are  located)  used 
for  the  produ  ction  of  milk  which  are 
solely  ownec  ,  operated,  and  which  the 
producer-hai  dler  has  designated  as  a 
source  of  mil  c  supply  for  the  producer- 


handler's  plant  operation.  However,  for 
purposes  of  this  paragraph,  any  such 
milk  production  resources  and  facilities 
which  do  not  constitute  an  actual  or 
potential  source  of  milk  supply  for  the 
producer-handler's  operation  shall  not 
be  considered  a  part  of  the  producer- 
handler's  milk  production  resources  and 
facilities. 

(2)  Milk  handling,  processing,  and 
distribution  resources  and  facilities 
shall  include  all  resources  and  facilities 
(including  store  outlets)  used  for 
handling,  processing,  and  distributing 
fluid  miik  products  which  are  solely 
owned  by,  and  directly  operated  or 
controlled  by  the  producer-handler  or  in 
which  the  producer-handler  in  any  way 
has  an  interest,  including  any 
contractual  arrangement,  or  over  which 
the  producer-handler  directly  or 
indirectly  exercises  any  degree  of 
management  control. 

(3)  All  designations  shall  remain  in 
effect  until  canceled  pursuant  to 
paragraph  (c)  of  this  section. 

(c)  Cancellation.  The  designation  as  a 
producer-handler  shall  be  canceled 
upon  determination  by  the  market 
administrator  that  any  of  the 
requirements  of  paragraph  (a)(1)  through 
(5)  of  this  section  are  not  continuing  to 
be  met,  or  vmder  any  of  the  conditions 
described  in  paragraphs  (c)(1),  (2)  or  (3) 
of  this  section.  Cancellation  of  a 
producer-handler's  status  pursuant  to 
this  paragraph  shall  be  effective  on  the 
first  day  of  the  month  following  the 
month  in  which  the  requirements  were 
not  met  or  the  conditions  for 
cancellation  occurred. 

(1)  Milk  from  the  milk  production 
resources  and  facilities  of  the  producer- 
handler,  designated  in  paragraph  (b)(1) 
of  this  section,  is  delivered  in  the  name 
of  another  person  as  producer  milk  to 
another  handler. 

(2)  The  producer-handler  handles 
fluid  milk  products  derived  from 
soiu-ces  other  than  the  milk  production 
facilities  and  resources  designated  in 
paragraph  (b)(1)  of  this  section,  except 
that  it  may  receive  at  its  plant,  or 
acquire  for  route  disposition,  fluid  milk 
products  from  fully  regulated  plants  and 
handlers  under  any  Federal  order  if 
such  receipts  do  not  exceed  150,000 
pounds  monthly.  This  limitation  shall 
not  apply  if  the  producer-handler's 
own-farm  production  is  less  than 
150,000  pounds  during  the  month. 

(3)  Milk  from  the  milk  production 
resources  and  facilities  of  the  producer- 
handler  is  subject  to  inclusion  and 
participation  in  a  marketwide 
equalization  pool  under  a  milk 
classification  and  pricing  plan  operating 
under  the  authority  of  a  State 
government. 


(d)  Public  announcement.  The  market 
administrator  shall  publically 
announce: 

(1)  The  name,  plant  location(s),  and 
farm  location(s)  of  persons  designated  as 
producer-handlers; 

(2)  The  names  of  those  persons  whose 
designations  have  been  cancelled;  and 

(3)  The  effective  dates  of  producer- 
handler  status  or  loss  of  producer- 
handler  status  for  each.  Such 
announcements  shall  be  controlling 
with  respect  to  the  accounting  at  plants 
of  other  handlers  for  fluid  milk  products 
received  from  any  producer-handler. 

(e)  Burden  of  establishing  and 
maintaining  producer-handler  status.  ' 
The  burden  rests  upon  the  handler  who 
is  designated  as  a  producer-handler  to 
establish  through  records  required 
pursuant  to  §  1000.27  that  the 
requirements  set  forth  in  paragraph  (a) 
of  this  section  have  been  and  are 
continuing  to  be  met,  and  that  the 
conditions  set  forth  in  paragraph  (c)  of 
this  section  for  cancellation  of  the 
designation  do  not  exist. 

§1131.13    [Amended] 

Proposed  by  United  Dairjnmen  of 
Arizona:  Proposal  No.  4 

Revise  the  producer  milk  definition  of 
the  Arizona-Las  Vegas  milk  marketing 
order  so  that  the  same  milk  cannot  be 
simultaneously  pooled  on  the  Arizona- 
Las  Vegas  order  and  on  a  State-operated 
order  that  provides  for  marketwide 
pooling: 

§1131.13    Producermilk. 

1.  Section  1131.13  is  revised  by 
adding  a  paragraph  (e)  to  read  as 
follows: 

(d)*   *   * 

(e)  Producer  milk  shall  not  include 
milk  of  a  producer  that  is  subject  to 
inclusion  and  participation  in  a 
marketwide  equalization  pool  under  a 
milk  classification  and  pricing  plan 
under  the  authority  of  a  State 
government. 

Proposed  by  Dairy  Programs, 
Agricultural  Marketing  Service: 
Proposal  No.  5 

Make  such  changes  as  may  be 
necessary  to  make  the  entire  marketing 
agreements  and  the  orders  conform  with 
any  amendments  thereto  that  may  result 
from  this  hearing. 

Copies  of  this  notice  of  hearing  and 
the  orders  may  be  procured  from  the 
Market  Administrator  of  each  of  the 
aforesaid  marketing  areas,  or  from  the 
Hearing  Clerk,  Room  1083,  South 
Building,  United  States  Department  of 
Agriculture,  Washington,  DC  20250,  or 
may  be  inspected  there. 
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Copies  of  the  transcript  of  testimony 
taken  at  the  hearing  will  not  be  available 
for  distribution  through  the  Hearing 
Clerk's  Office.  If  you  wish  to  purchase 
a  copy,  arrangements  may  be  made  with 
the  reporter  at  the  hearing. 

From  the  time  that  a  hearing  notice  is 
issued  and  until  the  issuance  of  a  fined 
decision  in  a  proceeding.  Department 
employees  involved  in  the  decision- 
maldng  process  are  prohibited  from 
discussing  the  merits  of  the  hearing 
issues  on  an  ex  parte  basis  with  any 
person  having  an  interest  in  the 
proceeding.  For  this  particular 
proceeding,  the  prohibition  applies  to 
employees  in  the  following 
organizational  units: 

Office  of  the  Secretary  of  Agriculture, 

Office  of  the  Administrator, 
Agricultural  Marketing  Service, 

Office  of  the  General  Counsel, 

Dairy  Programs,  Agricultural 
Marketing  Service  (Washington  office) 
and  the  Offices  of  all  Market 
Administrators. 

Procedural  matters  are  not  subject  to 
the  above  prohibition  and  may  be 
discussed  at  any  time. 

Dated:  July  31,2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-19968  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Business-Cooperative  Service 

7  CFR  Part  4279 

RIN  0570-AA47 

Fiscal  and  Transfer  Agent — Secondary 
Market  Sales 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Proposed  rule. 

summary:  The  Rural  Business- 
Cooperative  Service  (RBS)  is  proposing 
new  regulations  to  standardize 
procedures  for  secondary  market 
transactions,  including  initial  and 
subsequent  secondary  market  sales.  The 
agency  is  proposing  to  solicit  for  an 
independent  party  to  act  as  a  Fiscal  and 
Transfer  Agent  (FTA)  to  coordinate 
secondary  market  activities.  RBS  is 
taking  this  action  to  assiu-e  that  lenders 
have  a  stemdard  method  in  place  to 
facilitate  the  paperwork  and  accounting 
associated  with  secondary  market 
transactions  for  RBS  Guaranteed  Loans. 
While  authority  exists  for  guaranteed 
lenders  to  sell  loans  on  the  secondary 
market,  many  lenders  are  not  active  in 


the  program  because  no  such  sales  and 
accounting  standards  exist.  RBS 
believes  that  implementing  the  FTA  will 
result  in  increased  secondary  market 
sales.  The  intended  effect  of  this  action 
will  be  increased  secondary  market 
sales  by  lenders  resulting  in  increased 
access  to  capital  at  competitive  rates 
and  terms  by  rural  businesses.  The  FTA 
will  serve  as  the  record  keeping  facility 
for  RBS,  thus,  eliminating  the  need  for 
and  cost  of  direct  Government  human 
and  financial  resources  to  administer 
the  record  keeping  for  sales  on  the 
secondary  market. 
DATES:  Written  comments  on  this 
proposed  rule  must  be  received  on  or 
before  October  6,  2003  to  be  assured 
consideration.  The  comment  period  for 
the  information  collection  under  the 
Paperwork  Reduction  Act  of  1995 
continues  through  October  6,  2003. 
ADDRESSES:  Submit  written  comments 
either  (1)  via  the  U.S.  Postal  Service  to 
the  Regulations  and  Paperwork 
Management  Branch,  Attention:  Tracy 
Givelekian,  Rural  Development,  U.S. 
Department  of  Agriculture,  STOP  0742, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0742;  or  (2)  via 
Federal  Express  Mail  to  the  Regidations 
and  Paperwork  Management  Branch, 
Attention:  Tracy  Givelekian,  USDA- 
Rural  Development,  3rd  Floor,  300  7th 
St.',  SW.,  Washington,  DC  20024. 
Comments  may  also  be  submitted  via 
the  Internet  by  addressing  them  to 
tracy.givelekian@usda.gov  and  must 
contain  the  word  "transfer"  in  the 
subject  line.  All  comments  will  be 
available  for  public  inspection  during 
regular  work  hoiu-s  at  the  300  7th. 
Street,  SW.,  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pandor  H.  Hadjy,  Assistant  Deputy 
Administrator,  Business  Programs,  U.S. 
Department  of  Agriculture,  Rural 
Business  Cooperative  Service,  Room 
5050,  Stop  3220,  1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-3220, 
Telephone:  202-720-9693,  FAX:  (202) 
690-0097,  E-mail: 
pandor.hadjy@usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866  and, 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988,  Civil  Justice  Reform.  RBS  has 
determined  that  this  proposed  rule 


meets  the  applicable  standards  provided 
in  section  3  of  the  Executive  Order.  In 
addition,  all  State  and  local  laws  and 
regulations  that  are  in  conflict  with  this 
rule  will  be  preempted,  no  retroactive 
effect  will  be  given  to  this  rule,  and 
administrative  proceedings  of  the 
National  Appeals  Division  (7  CFR  part 
11)  must  be  exhausted  before  an  action 
against  the  Department  or  its  agencies 
may  be  initiated. 

Regulatory  Flexibility  Act  Certification 

RBS  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.).  Lenders  participating  in  the 
Business  and  Industiy  Guaranteed  Loan 
program  are  recipients  of  loan 
guarantees  backed  by  the  full  faith  and 
credit  of  the  U.S.  Govenunent.  This  rule 
will  not  impact  a  substantial  number  of 
small  entities  to  a  greater  extent  than 
large  entities.  Therefore,  a  regidatory 
flexibility  analysis  was  not  performed. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

National  Environmental  Policy  Act 
Certification  - 

The  Administrator  of  RBS  has 
determined  that  this  proposed  rule  will 
not  significantly  affect  the  quality  of  the 
human  envirorunent  as  defined  by  the 
Nationed  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  impacted  by  this 
proposed  rule  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  Programs 
under  number  10.768.  Business  and 
Industry  Loans. 

Executive  Order  12372 

For  the  reasons  set  forth  in  the  Final 
Rule  related  Notice  to  7  CFR  part  3015, 
subpart  V,  this  program  is  subject  to 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  RBS  has 
conducted  intergovernmental 
consultation  in  the  manner  delineated 
in  RD  Instruction  1940-J. 
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Burden:  Public  reporting 
collection  of  information 
average  23.9  hours  per 


Lending  Institutions, 
Services  Firms. 


Estimated  Number  of  Respondents: 
821. 

Estimated  Number  of  Responses  per 
Respondent:  27.3. 

Estimated  Number  of  Responses: 
22,385. 

Estimated  Total  Annual  Burden  on 
Respondents:  533,920  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Givelekian, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  RBS,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  RBS" 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 
Comments  may  be  sent  to  Tracy 
Givelekian,  Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture,  Rural  Development, 
STOP  0742,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250. 

Background 

RBS  is  proposing  to  implement  new 
regulations  to  standardize  record 
keeping  and  facilitate  the  sale  of 
guaranteed  portions  of  loans  sold  on  the 
secondary  market.  Section  338  of  the 
Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1988),  as 
amended,  provides  legislative 
parameters  for  the  sale  of  Guaranteed 
Loans  on  the  secondary  market.  This 
section  of  the  Act  authorizes  the 
Secretary  to  facilitate  loan  sales  in 
accordance  with  regulations  as 
established  by  the  Secretary.  RBS  is 
implementing  this  existing  statutory 
authority  by  promulgation  of  new 
regulations. 

The  Agency  is  proposing  to 
implement  by  regulation  the  authority 
to  solicit  for  an  independent  party  to  act 
as  a  Fiscal  and  Transfer  Agent  (FTA)  to 
provide  central  registration  and  act  as 
the  paying/transfer  agent  and 
administrative  agent  for  secondary 


market  transactions.  The  FTA  will  not 
be  eligible  to  buy  and  sell  loans.  The 
FTA  will  be  responsible  to  handle  the 
mechanical  aspects  of  secondary  market 
operations.  When  this  regulation 
becomes  final,  the  Agency  will  enter 
into  a  contract  with  an  independent 
party  to  act  as  the  FTA.  When  that 
contract  is  in  place,  a  Federal  Register 
Notice  will  be  issued  to  the  public 
announcing  the  selection  of  the  FTA  as 
well  as  the  date  that  lenders  are 
required  to  use  the  selected  FTA  for 
processing  secondary  market  sales       / 
under  this  regulation. 

Current  Agency  regulations  permit  the 
lender  to  sell  all  or  part  of  the 
guaranteed  loan  on  the  secondary 
market  or  retain  the  entire  loan. 
However,  there  are  inadequate 
mechanisms  in  place  to  facilitate  the 
paperwork  and  accounting  associated 
with  secondary  market  transactions  of 
Agency  loans.  While  authority  exists  for 
guaranteed  lenders  to  sell  loans  on  the 
secondary  market,  most  lenders  are  not 
active  in  the  program. 

Over  the  course  of  years  of  experience 
with  secondary  market  sales,  it  has  been 
demonstrated  to  the  Agency  that 
notification  of  subsequent  sales  has  not 
consistently  taken  place  in  spite  of 
requirements  in  Agency  sales 
documents  that  require  that 
notifications  of  subsequent  sales  be 
transmitted  to  the  servicing  office.  Thus, 
a  notification  system  has  been  in 
existence  but  has  not  been  effective. 

There  are  several  viable  options 
available  to  increase  access  to  the 
capital  needed  to  increase  rural 
economic  growth.  Secondary  markets 
allow  an  investor  to  purchase  the 
gueuanteed* portion  of  a  loan.  There  are 
several  reasons  why  a  lender  may  desire 
to  sell  the  guaranteed  portion  of  the 
loan.  Selling  increases  the  yield  to  the 
lender  on  the  unguaranteed  portion.  The 
increased  liquidity  gained  by  selling  the 
guaranteed  portion  of  the  loan  may  be 
used  by  the  lender  to  make  additional 
loans.  The  broadened  customer  base 
offers  increased  opportunities  to  sell 
other  services  offered  by  the  lender.  In 
addition  to  helping  with  current 
liquidity  problems,  the  secondary 
market  offers  lenders  a  hedge  against 
potential  liquidity  troubles  if  a  lender 
knows  that  it  can  sell  guaranteed 
portions  if  it  encounters  liquidity 
problems  in  the  future.  In  rural  areas, 
where  capital  is  often  in  short  supply, 
the  secondary  market  allows  a  lender  to 
meet  the  credit  needs  of  the  local 
business  community  by  importing 
capital  fi-om  other  parts  of  the  country. 

The  secondary  market  helps  lenders 
make  long-term  fixed  rate  loans  at  a 
competitive  interest  rate  to  small 
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businesses.  Typically,  a  lender  will 
arrange  forward  pricing  commitments 
with  investors,  in  which  the  investor 
agrees  to  purchase  the  loan  at  a 
specified  price  if  the  lender  delivers 
within  a  specific  time.  In  this  way,  the 
lender  knows  its  yield  and  can  price 
accordingly.  The  borrower  receives  the 
fixed  rate  financing  at  competitive  rates, 
which  enables  it  to  budget  its  interest 
costs  more  accurately.  This  provides  the 
borrower  with  a  reasonably  stable 
payment  while  protecting  the  lender 
from  interest  rate  risk. 

The  Agency  is  proposing  to 
implement  by  regulation  the  authority 
to  solicit  for  an  independent  party  to  act 
as  a  Fiscal  and  Transfer  Agent  (FTA)  to 
provide  central  registration  and  act  as 
the  paying/transfer  agent  and 
administrative  agent  for  secondary 
market  transactions.  The  FTA  will  not 
be  eligible  to  buy  and  sell  loans.  The 
FTA  will  handle  the  mechanical  aspects 
of  secondary  market  operations.  When 
this  regulation  becomes  final,  the 
Agency  will  enter  into  a  contract  with 
an  independent  party  to  act  as  the  FTA. 
When  that  contract  is  in  place,  a  Federal 
Register  Notice  will  be  issued  to  the 
public  announcing  the  selection  date  of 
the  FTA  as  well  as  an  Implementation 
Date  for  processing  secondary  market 
sales  under  this  regulation. 

The  FTA  will  be  responsible  to  serve 
as  a  central  registry  of  owners  of 
guaranteed  loans  (Holders);  receive, 
examine,  and  safe  keep  documents 
received  in  connection  with  the  sale; 
deliver  to  each  registered  holder  the 
Certificate  which  evidences  ownership 
interest;  receive  remittances  from 
lenders,  with  respect  to  Guaranteed 
Interests;  make  appropriate  payments  to 
the  Registered  Holder  together  with  a 
Statement  of  Account;  provide  the 
Agency  with  a  statement  of  the 
outstanding  balances  of  Guaranteed 
Loans  sold  on  the  secondary  market  as 
they  appear  from  the  FTA's  books  and 
records;  and  furnish  the  Agency  with 
timely  and  current  reports  on  program 
activity  as  directed  by  the  Agency  and 
which  may  be  changed  from  time  to 
time  as  the  Agency  may  require.  In 
addition,  the  FTA  will  be  responsible  to 
check  key  information  on  the  settlement 
documents  against  Agency  and  lender 
records,  to  insure  that  they  are  accurate, 
and  resolve  any  discrepancies  before 
settlement.  It  is  the  FTA's  responsibility , 
to  check  to  ensure  that  the  loan  has  not 
been  previously  sold  by  the  lender  and/ 
or  repurchased  prior  to  settlement.  If  the 
loan  was  repurchased  due  to  default,  the 
FTA  will  be  responsible  to  obtain 
appropriate  documentation  from  the 
lender  and  notify  the  Agency  if  the  loan 
has  been  previously  sold.  If  a  loan  was 


repurchased  and  subsequently  sold,  the 
FTA  is  responsible  to  examine  the 
payment  history  for  the  required  12 
monthly  payments  since  default  and 
repurchase. 

For  initial  sales,  the  FTA  is 
responsible  to  monitor  the  first  four 
payments  of  all  loans  sold  to  determine 
that  the  borrower  makes  payments 
pursuant  to  repayment  agreements.  For 
newly  sold  loans,  the  FTA  is 
responsible  for  balance  and  interest 
paid-to-date  accuracy.  If  the  first 
payment  is  submitted  incorrectly,  the 
FTA  will  contact  the  lender  and  review 
the  proper  procedure  for  submission  of 
payment  information.  The  FTA  will 
supply  explanatory  materials  to  lenders 
to  assist  with  the  preparation  of 
payment  information.  The  FTA  will 
check  all  loan  payments  received  to 
determine  if  the  lender's  principal 
balance  and  paid-to-date  information 
agree  with  FTA  records. 

In  order  to  insure  that  the  Agency's 
financial  interest  is  protected,  the  FTA 
will  maintain  computerized,  on-line 
default  and  prepayment  files.  The  FTA 
will  generate  a  monthly  Late  Payment 
Report  for  each  respective  servicing 
office  which  lists  loans  60  days  or  more 
in  default.  The  FTA  will  generate 
additional  loan  status  reports  from  time 
to  time  as  directed  by  the  Agency.  The 
FTA  will  provide  to  each  servicing 
office,  in  a  format  approved  by  the 
Agency,  a  report  of  initial  sales 
approved  during  the  previous  month. 
The  FTA  is  responsible  for  sending  bills 
to  lenders'to  collect  fees  as  are 
authorized  by  regulation  and  sending 
written  instructions  to  the  lender  on  the 
correct  application  of  loan  payments  if 
necessary.  The  FTA  is  responsible  to 
provide  technical  assistance  to  the 
Agency  and  maintain  an  inventory  of 
regulations,  forms,  and  program  guides. 

The  FTA  is  responsible  to  operate  and 
maintain  an  in-house  system  consisting 
of  all  hardware,  software,  and 
procedures  that  will  be  used  during  the 
term  of  the  agreement  by  the  FTA  to 
service  the  Secondary  Market  Program. 
As  part  of  this  program,  the  FTA  will 
agree  to  provide  the  Agency  with 
financial  information  as  specified  in 
contract  on  loan  sales  and  is  responsible 
for  the  accuracy  of  these  records.  The 
FTA  will  cooperate  in  the  transfer  of  the 
FTA  functions  from  it  to  a  successor 
FTA  upon  termination  or  expiration  of 
this  contract,  including  all  databases 
pertinent  to  Loan  Sales.  The  FTA  is 
responsible  to  provide  timely  answers  to 
inquiries  from  investors,  broker-dealers, 
euid  lenders  concerning  sales. 

The  FTA  is  responsible  to  prepare, 
authenticate,  and  deliver  Certificates  to 
Registered  Holders  or  their 


representatives.  The  FTA  will  receive 
from  purchasers  notifications  of 
pending  sales  of  Guaranteed  Interests 
and  monitor  the  progress  of  such  sales. 
The  FTA  will  establish  and  maintain  a 
trust  account  on  behalf  of  the  Agency. 
The  purpose  of  this  account  is  to 
provide  funds  for  the  timely  payment  of 
principal  and  interest  for  securities 
issued  under  the  program. 

The  FTA  will  be  required  to  carry  a 
fidelity  bond  or  similar  insurance  in  an 
amoimt  commensurate  with  the  level  of 
funds  in  possession  of  the  FTA.  The 
bond  shall  be  in  place  or  evidence  of  a 
legally-binding  binder  in  place  for  this 
coverage  shall  be  provided  by  the  FTA 
prior  to  contract  award,  preferably  the 
required  information  will  be  provided 
with  the  proposal. 

The  FTA  will  be  responsible  to 
provide  sufficient  staff  to  act  as  a  liaison 
between  program  participants  for  the 
purpose  of  handling  any  requests 
relating  to  secondary  market  sales.  The 
FTA  will  be  responsible  to  insure  that 
the  customer  service  function  operates 
properly  by  developing,  operating,  and 
staffing  an  on-line  customer  service 
inquiry  system  that  will  enable 
customer  service  representatives  to  log 
each  incoming  telephone  call  and  letter 
and  track  its  status.  Specific  information 
as  required  by  the  agency  and  actions 
taken  as  a  result  of  the  inquiry  must  be 
retained  for  the  duration  of  the  contract 
and  is  subject  to  review  by  the  Agency. 

Upon  awarding  of  the  contract,  the 
FTA  is  responsible  for  development  of 
a  Secondary  Market  Program  Guide.  The 
guide  should  describe  the  market  for 
loans  sold  on  an  individual  basis  and 
the  role  of  the  FTA.  The  remainder  of 
the  guide  may  be  devoted  to  special 
topics  and  reference  materials. 

The  contract  with  the  FTA  will  be 
effective  on  the  date  signed  and  expire 
1  year  after  that  date.  The  Agency  shall 
retain  the  right  to  extend  the  contract  for 
up  to  4  additional  years. 

Due  to  the  declining  level  of  resoiux:es 
available,  the  Agency  has  determined 
that  the  most  efficient  way  to  address 
the  record  keeping  problems  and 
implement  secondary  market  policy 
decisions  is  to  require  the  use  of  the 
FTA.  The  FTA  will  serve  as  a 
centralized,  computerized  record 
keeping  facility  for  the  Agency.  The 
Agency  will  have  electronic  access  to 
information  regarding  the  owner  of  the 
guaranteed  portion,  terms  of  the  sale, 
accounting  of  the  payment  flow,  etc. 

The  Small  Business  Administration 
(SBA)  has  utilized  the  FTA  program 
since  the  mid-1980s  and  found  that  use 
of  the  program  has  resulted  in  several 
advantages:  (1)  Greater  stability  in  the 
secondary  market,  (2)  increased 
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List  of  Subjeiits  in  7  CFR  Part  4279 

Loan  progi  ams — Business  and 
Industry,  Rui  al  areas. 

According  y,  chapter  XLII,  title  7, 
Code  of  Fede  ral  Regulations,  is 
proposed  to  be  amended  as  follows: 

PART  427&4gUARANTEED 
LOANMAKING 

1.  The  autl  ority  citation  for  part  4279 
is  revised  to  ^ead  as  follows: 


Authority:  7 


Subpart  A — general 

2.  Section 
adding  two 


LI.S.C.  1988;  7  U.S.C.  1989. 


279.75  is  amended  by 
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follows: 


§  4279.75    Safe  or  assignment  of 
guaranteed  lo<  in. 

This  sectio  ti 
the  Loan  Not  3 
to  the  date  ir 


applies  to  all  loans  where 
Guarantee  is  issued  prior 
the  Federal  Register 


Notice  announcing  the  selection  of  the 
Fiscal  and  Transfer  Agent  under  subpart 
C  of  this  part.  After  this  date,  all  loans 
must  be  sold  through  the  RBS  Fiscal  and 
Treinsfer  Agent.  *   *   * 
***** 

3.  Section  4279.78  is  amended  in 
paragraph  (a)  by  adding  one  sentence 
after  the  heading  to  read  as  follows: 

§  4279.78    Repurchase  from  holder. 

(a)  *  *  *  All  loans  sold  through  the 
FTA  will  be  repurchased  in  accordance 
with  subpart  C  of  this  part  and  the 
requirements  of  this  paragraph.  *   *   * 
***** 

4.  Subpart  C  is  added  to  read  as 
follows: 

Subpart  C — Fiscal  and  Transfer  Agent — 
Secondary  Market  Sales 

Sec. 

4279.201  Purpose. 

4279.202  Definitions  and  abbreviations. 

4279.203  Fees. 

4279.204  (Reserved) 

4279.205  Sale  of  Guaranteed  Loans. 
4279.206-4279.222     [Reserved] 

4279.223  Lender  payments. 

4279.224  FTA  payment  processing 
responsibilities. 

4279.225-4279.231     [Reserved] 

4279.232  FTA  Certificate  adminisU-ation 
responsibilities. 

4279.233  Disclosures  to  purchasers. 
4279.234-^279.236     [Reserved] 

4279.237  Termination  of  Certificates. 

4279.238  [Reserved] 

4279.239  Repurchase  of  Guaranteed  Interest 
by  Lender. 

4279.240  [Reserved] 

4279.241  Repurchase  by  the  Agency. 

4279.242  Default  by  Lender. 
427^.243    Surrender  of  Certificate. 

4279.244  Certificates  lost,  destroyed,  stolen, 
mutilated,  or  defaced. 

4279.245  Suspension  or  revocation  of 
participant  in  secondary  market. 

4279.246  Eligibility  and  selection  of  FTA. 

4279.247  4279.299     (Reserved] 
4279.300    OMB  conU-ol  number. 

Authority:  7  U.S.C.  1988;  7  U.S.C.  1989. 

Subpart  C — Fiscal  and  Transfer 
Agent— Secondary  Market  Sales 

§4279.201     Purpose. 

This  subpart  contains  regulations 
governing  the  sales  of  Guaranteed  Loans 
by  RBS  on  the  secondary  market.  This 
subpart  applies  to  all  loans  where  the 
Loan  Note  Guarantee  is  issued  after  the 
date  in  the  Federal  Register  Notice 
announcing  the  selection  of  the  Fiscal 
and  Transfer  Agent  under  this  subpart. 
Guaranteed  Loans  sojd  on  the  secondary 
market  prior  to  the  date  in  such  Notice 
will  be  regulated  in  accordance  with 
subparts  A  and  B  of  this  part  and 
subpart  B  of  part  4287  of  this  chapter. 
After  such  date  any  resale  of  those  loans 
will  be  encouraged,  but  not  required,  to 


comply  with  the  provisions  of  this 
regulation. 

§  4279.202    Definitions  and  abbreviations. 

The  definitions  and  abbreviations  in 
§4279.2  of  subpart  A  of  this  part  are 
applicable  to  this  subpart  in  addition  to 
the  following: 

Certificate  of  Beneficial  Interest  or 
"Certificate."  The  document  that  the 
Fiscal  and  Transfer  Agent  issues 
representing  an  undivided  interest  in 
the  RBS  guaranteed  portion  of  a  loan. 

Detached  Assignment  for  Guaranteed 
Interest  Certificate.  A  document  used  by 
Registered  Holders  to  transfer 
Certificates  through  the  Fiscal  Transfer 
Agent  together  with  the  original 
Certificate. 

Fiscal  and  Transfer  Agent  (FTA).  RBS 
Fiscal  and  Transfer  Agent  is  an 
independent  party  responsible  for 
coordinating  the  secondary  market 
activities  on  behalf  of  the  Agency. 

FTA  Due  Date.  The  third  calendar  day 
of  every  month  or  the  next  business  day 
thereafter  if  the  third  calendar  day  is  not 
a  business  day. 

Guaranteed  Interest.  The  guaranteed 
portion  of  a  Guaranteed  Loan. 

Guaranteed  Loans.  RBS  Guaranteed 
Loans  authorized  under  7  U.S.C.  1932. 

Implementation  Date.  The  date  in  the 
Federal  Register  Notice  announcing  the 
selection  of  the  Fiscal  and  Transfer 
Agent  under  this  subpart  after  which 
lenders  are  required  to  sell  loans  in  the 
secondary  market  through  the  FTA. 

Note  Hate.  The  interest  rate  on  the 
Borrower's  Promissory  Note. 

Registered  Holder.  The  Certificate 
owner  listed  in  the  FTA's  records. 
Registered  Holders  are  entitled  to  the 
same  rights  as  Holders  under  §§  4279.16 
and  4279.72  (a)  and  (b)  of  this  part. 

Request  for  Certification  of 
Assignment  Guarantee  Agreement.  The 
form  utilized  by  the  Holder  of  an 
Assignment  Guarantee  Agreement 
issued  to  the  FTA  in  exchange  for  a 
Certificate. 

fiura7  Business-Cooperative  Service 
(RBS)  or  Agency.  See  the  definition  of 
"Agency"  in  §  4279.2(a)  of  this  part. 

Secondary  Market  Participation 
Agreement.  The  Agreement  that 
delineates  the  rights  and  responsibilities 
of  the  Lender,  Holder,  FTA,  and  RBS  in 
the  secondary  market. 

Warranty  date.  The  date  the 
Secondary  Market  Participation 
Agreement  is  settled  by  the  Lender  and 
Registered  Holder  through  FTA. 

§4279.203    Fees. 

(a)  RBS  will  charge  a  program  user  fee 
which  will  be  limited  to  the  Agency's 
cost  of  administering  the  FTA  program. 

(b)  RBS  will  periodically  publish  a  list 
of  fees  in  the  Federal  Register. 
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(c)  The  FTA  may  charge  reasonable 
and  customary  servicing  fees,  transfer 
fees,  and  other  fees  as  approved  by  RBS. 

(d)  FTA  and  the  Agency  reserve  the 
right  to  "withhold  any  unpaid  fees  owed 
by  the  Lender  or  Registered  Holder  or 
overpayments  from  any  future  payment 
they  would  otherwise  be  due. 

§4279.204    [Reserved] 

§  4279.205    Sale  of  Guaranteed  Loans. 

(a)  Applicability.  (1)  Guaranteed 
Loans  made  prior  to  the  Implementation 
Date  may  be  sold  under  this  subpart  or 
subparts  A  and  B  of  this  part  and 
subpart  B  of  part  4287  of  this  chapter. 

(2)  All  Guaranteed  Loans  made  after 
the  Implementation  Date  of  this 
regulation  must  be  sold  through  the 
FTA  in  accordance  with  this  part.  The 
FTA  will  issue  each  Registered  Holder 
a  Certificate. 

(b)  Sa7e  by  Lender.  (1)  The  Lender  and 
Holder  must  execute  a  Secondary 
Market  Participation  Agreement  and 
forward  it  to  the  FTA  with  a  conformed 
copy  of  the  Promissory  Note.  The  FTA 
will  handle  the  transfer  of  funds  and 
issue  and  register  a  Certificate  of 
Beneficial  Interest  to  the  Registered 
Holder. 

(2)  Lender  may  sell  the  Guaranteed 
Lo£m  it  has  repurchased  pursuant  to 
§  4279.239  of  this  subpart. 

(3)  Lender  shall  be  liable  through  the 
Warranty  Date  to  the  Agency  for  any 
erroneous  financial  information 
fiunished  to  the  FTA. 

(4)  Each  Registered  Holder  shall 
receive  a  Certificate  of  Beneficial 
Interest. 

(c)  Sale  by  Registered  Holder.  (1) 
Guaranteed  Loans  may  be  sold  by  the 
Registered  Holder  under  this  subpart  by 
providing  the  FTA  with  the  Request  for 
Certification  of  Assignment  Guarantee 
Agreement. 

(2)  Guaranteed  Loans  will  be  sold  by 
the  Registered  Holder  by  providing  to 
the  FTA: 

(i)  The  Certificate  of  Beneficial 
Interest, 

(ii)  A  Detached  Assignment  for 
Guaranteed  Interest  Certificate; 

(iii)  Applicable  transfer  fees,  and 

(iv)  Any  other  information  needed  to 
effectuate  the  transfer. 

(3)  Transfers  shall  be  effective  when 
registered  on  the  books  of  FTA.  FTA 
will  settle  Registered  Holder's  account 
as  of  the  last  business  day  of  the  prior 
month. 

§§4279.206-4279.222    [Reserved] 

§  4279.223    Lender  payments. 

(a)  Transmission  of  payments.  Lender 
shall  send  the  FTA  Borrower  payments, 
less  Agency  approved  fees,  together 


with  account  status  information  by  the 
FTA  Due  Date.  All  other  payments 
received  must  be  remitted  by  Lender  to 
FTA  within  2  business  days  of  receipt. 

(b)  Late  fees.  Lender  shsdl  pay  the 
following  late  fees  for  payments  not 
received  within  2  business  days  of  their 
due  date.  Failing  by  the  Lender  to  pay 
these  fees  within  10  business  days  of 
FTA's  request  will  constitute  a  default 
under  §  4279.245  of  this  subpart. 

(1)  A  late  payment  fee  to  the  FTA 
equal  to: 

(i)  The  interest  on  the  delinquent 
payment  at  the  rate  provided  in  the 
Promissory  Note  (less  the  rate  of 
Lender's  servicing  fee),  and 

(ii)  Any  other  fees  approved  under 
§4279.203  of  this  subpart;  and 

(2)  A  late  payment  fee  to  the  Agency 
pursuant  to  §4279.203  of  this  subpart 
(collected  by  FTA). 

(c)  Payment  discrepancies.  Lender 
shall  work  with  the  Agency  and  FTA  to 
reconcile  any  payment  discrepancies 
and  provide  a  transcript  of  the  account. 
If  the  Lender  and  FTA  Ccinnot  agree  on 
the  balance  and  interest  paid-to-date 
within  10  business  days,  FTA  will 
immediately  send  the  Lender's  and 
FTA's  transcript  to  the  Agency  for 
reconciliation.  The  reconciliation  by  the 
Agency  will  be  final.  If  the  Lender  fails 
to  fiuTiish  a  current  transcript  statement 
within  10  business  days  after  the 
Agency's  request,  then  the  Agency  may 
rely  on  the  certified  statement  of 
account  with  supporting  dociunentation 
fi-om  FTA.  If  any  such  information  shall 
be  inaccurate,  whether  inadvertently  or 
otherwise,  an  appropriate  adjustment  in 
settlement  will  be  made  as 
expeditiously  as  possible.  Upon  request 
by  FTA,  the  Lender  shall  issue  at  no 
charge  a  certified  statement  of  the 
outstanding  principal  amount  of  the 
Guaranteed  Interest  and  the  effective 
interest  rate  on  the  Promissory  Note. 
Failure  of  the  Lender  to  provide  a 
tran.script  shall  result  in  a  fee  approved 
under  §  4279.203  of  this  subpart  and 
will  constitute  a  default  under 
§4279.245  of  this  subpart. 

(d)  Modifications  to  the  Borrower's 
payment  schedule.  Any  payment 
modification  must  receive  prior 
approval  by  the  Registered  Holder  and 
the  Agency. 

§  4279.224    FTA  payment  processing 
responsibilities. 

(a)  FTA  shall  remit  to  the  Registered 
Holder  payments  received  less 
applicable  fees  in  a  maiuier  determined 
by  the  Agency. 

(b)  All  other  payments  fi-om  the 
Lender  or  the  Agency  shall  be  remitted 
by  FTA  to  the  Registered  Holder  within 
2  business  days  of  receipt  of 


immediately  available  fimds  by  the 
FTA. 

(c)  Failure  of  the  FTA  to  pay  the 
Registered  Holder  will  be  treated  the 
same  as  failure  of  the  Lender  to  pay  the 
FTA.  If  FTA  fails  to  make  timely 
payment  to  the  Registered  Holder,  it 
will  pay  the  Registered  Holder: 

(1)  Interest  on  the  delinquent  payment 
at  the  rate  provided  in  the  Promissory 
Note  less  applicable  fees;  plus 

(2)  A  late  payment  fee  approved 
under  §  4279.203  of  this  subpart. 

(d)  On  loan  servicing  actions,  no 
response  by  the  Registered  Holder 
within  30  days  is  deemed  as  denial  of  ' 
the  request. 

§§4279.225-4279.231     [Reserved] 

§4279.232    FTA  Certificate  administration 
responsibilities. 

(a)  Administration  of  Certificates — 
FTA  responsibility.  The  FTA  will 
provide  for  the  central  registration  and 
administration  of  all  Certificates  sold 
including  registration,  transfer,  and 
redemption. 

(b)  RBS  right  to  subrogation.  RBS  is 
subrogated  to  the  extent  it  pays  a  claim 
on  a  Guaranteed  Loan  under  this 
subpart. 

§  4279.233    Disclosures  to  purchasers. 

As  required  by  law,  prior  to  any  sale 
or  transfer,  the  Lender  or  Registered 
Holder  must  disclose  to  the  purchaser, 
on  a  form  acceptable  to  the  Agency, 
information  on  the  terms,  conditions 
and  yield. 

§§4279.234-4279.236    [Reserved] 

§4279.237    Termination  of  Certificates. 

The  FTA  and  RBS  may  redeem  a 
Certificate  because  of  default.  The 
Certificate  will  cease  to  accrue  interest 
as  of  the  date  of  such  termination, 
regardless  of  whether  the  Certificate  is 
surrendered.  Payment  will  be  made  only 
after  presentation  of  the  Certificate  to 
FTA  by  the  Registered  Holder.  The 
Registered  Holder  shall  pay  a  final 
transfer  fee  approved  under  §  4279.203 
of  this  subpart  upon  redemption. 

§4279.238    [Reserved] 

§  4279.239    Repurctiase  of  Guaranteed 
Interest  by  Lender. 

Where  the  decision  is  for  the  Lender 
to  purchase  the  Guaranteed  Interest  in 
accordance  with  §4279.78  of  this  part, 
FTA,  at  its  option,  may  request  a 
transcript  of  account  from  the  Lender  in 
accordance  with  §  4279.223(c)  of  this 
subpart.  Subject  to  any  necessary 
reconciliation,  the  Lender  will  give  FTA 
10  business  days'  written  notice  of  the 
piut:hase.  Within  2  business  days  of 
receiving  notice,  FTA  will  notify  the 


46514 


Federal  Register /Vol.  68,  No.  151 /Wednesday,  August  6,  2003  /  Proposed  Rules 


older  of  the  repurchase  and 
I  ^Certificate.  On  the  date  of 
the  Lender  will  forward  a 
"TA  that  includes  the 
principal  balance  of  the 
nterest  plus  interest 
:losing  date.  FTA  shall 
piyment,  less  FTA  approved 
I  egistered  Holder  within  2 
s. 


Registered 
request  the 
repurchase, 
payment  to 
outstanding 
Guaranteed 
through  the 
remit  this  ( 
fees,  to  the 
business  da] 

§4279.240    [Reserved] 

§4279.241     Repurchase  by  the  Agency. 

The  Ageniy  may  repurchase  the 
Guaranteed  nterest  and  request  a 
transchptioi  i  in  accordance  with 
§  4279.223(c )  of  this  subpart.  Written 
notices  will  je  given  to  the  Lender  and 
FTA  when  t  le  Agency  is  to  purchase 
the  Guarant(  ed  Interest.  The  Agency 
shall  not  be  iable  for  any  amount 
attributable  Jo  any  late  payment  fees  due 
FTA  or  the  Registered  Holder. 

§4279.242    Oefautt  by  Lender. 

The  Agency  can  purchase  the 
Guaranteed  Loan  when  the  Lender  fails 
to  timely  pay  the  Registered  Holder  or 
FTA. 

§  4279.243    Slurrender  of  Certificate. 

Failure  ofihe  Registered  Holder  to 
submit  the  Certificate  to  FTA  for 
redemption  i  )n  the  date  of  payment 
specified  by  the  Agency  or  FTA  will  not 
entitle  the  R(  fgistered  Holder  to  accrued 
interest  beya  nd  such  date  and  will 
subject  them  to  a  fee  approved  imder 
§  4279.203  o  '  this  subpart. 

§  4279.244    Certificates  lost  destroyed, 
stolen,  mutilated  or  defaced. 

Procedurel  for  claims  resulting  from 
loss,  theft,  destruction,  mutilation,  or 
defacement  a{  a  Certificate  shall  be  the 
same  as  thosp  for  replacement  of  a  Loan 
Note  Guarantee  found  in  §4279.84  of 
this  part.       I 

§  4279.245    Suspension  or  revocation  of 
participant  in  secondary  market. 

The  Agency  may  suspend,  debar  or 
otherwise  rei  roke  the  privilege  of  a 
Lender,  broker,  dealer,  FTA,  or 
Registered  H  slder  to  sell,  purchase, 
broker,  or  de  il  in  Guaranteed  Loans  or 
Certificates  fi)r  committing  a  material 
violation  of: 

(a)  These  regulations; 

(b)  Agreem  ents  made  pursuant  to 
these  regulations;  or 

(c)  Knowiiigly  submitting  false  or 
fraudulent  information  to  RBS  or  FTA; 
in  accordancs  with  7  CFR  part  3017. 


§4279.246 

(a)  The  sel^ted 
financially  u 
demonstrate( . 


E  igibility  and  selection  of  FTA. 

FTA  must  be 
sponsible  and  have 
experience  in  secondary 


market  loan  sales.  The  FTA  must 
comply  with  all  laws  and  regulations 
applicable  to  transactions  imder  this 
subpart. 

(b)  The  Agency  will  award  a  contract 
with  an  independent  party  to  act  as  the 
FTA. 

(c)  The  contract  with  the  FTA  will 
expire  in  1  year.  The  Agency  shall  retain 
the  right  to  extend  the  contract  for  up 

to  4  additional  years. 

(d)  The  selected  FTA  must  agree  to 
allow  the  Agency  access  to  any  of  the 
records  or  facilities  of  the  FTA,  as  they 
pertain  to  activities  authorized  under 
this  subpart,  and  as  provided  by  the 
contract. 

§§4279.247-4279.299    [Reserved] 

§  4279.300    OMB  control  number. 
[Reserved] 

Dated:  July  31,2003. 
John  Rosso, 

Administrator,  Rural  Business-Cooperative 
Service. 

(FR  Doc.  03-19987  Filed  8-5-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NNI-332-AD] 

RIN2120-AA64 

Airworttiiness  Directives;  Cessna 
Model  650  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Cessna  Model  650  airplanes. 
This  proposal  would  require  repetitive 
replacement  of  the  horizontal  stabilizer 
primary  trim  actuator  assembly  (HSTA) 
with  a  repaired  assembly.  This  action  is 
necessary  to  prevent  uncommanded 
movement  of  the  horizontal  stabilizer, 
which  could  result  in  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
September  22,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
332-AD,  1601  Lind  Avenue.  SW., 


Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  tlirough  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  hitemet  must  contain 
"Docket  No.  2002-NM-332-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Cessna  Aircraft  Co.,  PO  Box  7706, 
Wichita,  Kansas  67277.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Wichita 
Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  Busto,  Aerospace  Engineer, 
Systems  and  Propulsion  Branch,  ACE- 
116W,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4157;  fax  (316)  946-4107. 
SUPPLEMENTARY  INFORMATION: 


Conunents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-332-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-332-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  the  ability  of  the  no-back 
feature  of  the  horizontal  stabilizer 
primary  trim  actuator  (HSTA)  assembly, 
a  design  feature  to  prevent 
uncommanded  movement  of  the 
horizontal  stabilizer,  coidd  be  degraded 
on  Cessna  Model  650  airplanes.  The 
degradation  is  thought  to  be  the  result 
of  a  combination  of  assembly  tolerances 
and  a  change  in  friction  due  to  wear. 
Should  the  no-back  feature  of  the  HSTA 
assembly  be  degraded,  an  additional 
HSTA  failure  could  cause  the  horizontal 
stabilizer  to  move  when  air  loads  are 
applied  to  it  during  flight.  This 
condition,  if  not  corrected,  could  result 
in  the  uncommanded  movement  of  the 
horizontal  stabilizer,  which  could  result 
in  reduced  controllability  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Cessna  Service  Bulletin  SB650-27-50, 
dated  June  12,  2002,  which  describes 
procedures  for  replacement  of  the  HSTA 
assembly  part  niunber  9914056-3  or 
9914056-4  with  a  repaired  assembly. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 


Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Dififerences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  recommends 
accomplishing  a  one-time  replacement 
of  the  HSTA  assembly,  the  FAA  has 
determined  that  a  one-time  replacement 
would  not  ensure  that  the  identified 
unsafe  condition  would  not  reocciir 
after  replacement.  In  developing  an 
appropriate  compliance  time  for  this 
proposed  AD,  the  FAA  considered  not 
only  the  manufacturer's 
recommendation,  but  the  degree  of 
urgency  associated  with  addressing  the 
subject  unsafe  condition,  the  likelihood 
that  degradation  in  the  no-back  design 
feature  of  the  HSTA  assembly  would 
reoccur,  the  average  utilization  of  the 
affected  fleet,  and  the  time  necessary  to 
replace  the  HSTA  assembly 
(approximately  35  hours).  In  light  of  all 
of  these  factors,  the  FAA  finds  that 
periodic  replacement  of  the  HSTA 
assembly  at  intervals  not  to  exceed  18 
months,  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  aft^ected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Changes  to  14  CFR  Part  39/Efiect  on  the 
Proposed  AD 

On  Jidy  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate^ 

We  have  reviewed  the  figiues  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hoiu.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  357 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 


285  airplanes  of  U.S.  registry  woidd  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  35  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
The  manufacturer  has  indicated  that  it 
would  provide  the  required  parts  at  no 
cost.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $648,375  or 
$2,275  per  airplane  per  replacement 
cycle.  The  cost  impact  figures  discussed 
in  AD  rulemaking  actions  represent  only 
the  time  necessary  to  perform  the 
specific  actions  actually  required  by  the 
Ad.  These  figures  typically  do  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  administrative  actions. 

Regulatory  Impact 

The  regidations  proposed  herein 
woidd  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
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Authority: 


(9  U.S.C.  106(g),  40113,  44701. 


§39.13 

2.  Section 
adding  the 
directive: 


[Am  Bnded] 


39.13  is  amended  by 
i  allowing  new  airworthiness 


Cessna 

332-AD. 

Applicabilky 
numbers  000 ; 
through  0241 
inclusive,  an( 
certificated  ir 

Compliant  \ 
accomplishec 

To  prevent 
the  horizonta 
in  reduced 
accomplish 


Aircri  ift  Company:  Docket  2002-NM- 


Model  650  airplanes,  serial 
through  0171  inclusive,  0173 
inclusive,  7001  through  7094 
7096  through  7119  inclusive; 
any  category. 

Required  as  indicated,  unless 
previously. 

jncommanded  movement  of 
.stabilizer,  which  could  result 
cotitrollability  of  the  airplane, 
following: 


;  tie 


A) 
prir  lary 


Replacement 

(a)  Within 
date  of  this 
stabilizer 
assembly  part 
9914056-4 
number 
accordance  w 
SB650-27-50 
the  repl 
exceed  18 

Note  1: 
part  serial  nu 
13B)  identifi 
part  number 


18 


Wl 


9914(  56-3 


laceme  nt 


mo  ith 
Hav  ng 


months  after  the  effective 
replace  the  horizontal 
trim  actuator  (HSTA) 
number  9914056-3  or 
th  a  repaired  assembly,  part 

or  9914056-4;  in 
th  Cessna  Service  Bulletin 
dated  lune  12,  2002.  Repeat 
thereafter  at  intervals  not  to 
s. 

the  letter  "B"  following  the 
1  iber  (for  example,  SER.  NO. 
a  repaired  HSTA  assembly, 
4056-3  or  9914056-4. 


S91 


Parts  Installaton 

(b)  As  of  the 
person  shall  i: 
9914056-3  or 
unless  that  H^A 
reidentified  w 
part  serial  nuipber. 


effective  date  of  this  AD,  no 
stall  an  HSTA,  part  number 
9914056-4.  on  any  airplane, 

has  been  repaired  and 
th  the  letter  "B"  following  the 


Alternative  V^thods 

(c)  In  ace 
Manager,  VVicliita 
Office.  FAA, 
alternative  method 
AD. 


of  Compliance 

e  with  14  CFR  39.19,  the 
Aircraft  Certification 
authorized  to  approve 
s  of  compliance  for  this 


Issued  in  Re  nton,  Washington,  on  July  31, 
2003. 

Ali  Bahrami, 

Acting  Managi  r,  Tmnsport  Airplane 
Directorate,  A,  rcraft  Certification  Service. 
1^984  Filed  8-5-03;  8:45  am] 
0-1 3-P 
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COMMODITt  FUTURES  TRADING 
COMMISSION 


17 CFR  Parti 


Investment  ^1  Customer  Funds 

Con  jnodity  Futures  Trading 

Reo{^ning  comment  p>eriod. 


agency: 

Commission 
ACnOH 


SUMMARY 
Trading  Coi 
reopening 


Tie 


th3 


Commodity  Futures 
n^mission  (Commission)  is 
comment  period  for  the 


proposed  amendments  to  Regulation 
1.25.  These  amendments  would,  among 
ether  things,  allow  futures  commission 
merchants  and  derivatives  clearing 
organizations  (DCO)  to  engage  in 
repurchase  agreements  with  securities 
deposited  by  customers  subject  to 
certain  conditions  and  modify  the 
portfolio  time-to-maturity  requii-ements 
for  securities  deposited  in  connection 
with  certain  collateral  management 
programs  of  DCOs  pursuant  to  certain 
conditions.  The  new  deadline  for 
submitting  public  comments  is 
September  5,  2003. 
DATES:  Written  comments  must  be 
received  on  or  before  September  5, 
2003. 

ADDRESSES:  Comments  on  proposed 
amendments  to  Regulation  1.25  should 
be  sent  to  Jean  A.  Webb,  Secretary, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Comments  may  be  sent  by 
facsimile  transmission  to  (202)  418- 
5528  or  by  e-mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "Proposed 
Amendments  to  Regulation  1.25." 
FOR  FURTHER  INFORMATION  CONTACT:  John 
C.  Lawton,  Deputy  Director  and  Chief 
Counsel,  or  Lois  Gregory,  Special 
Coimsel,  Division  of  Clearing  and 
Intermediary  Oversight,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street.  NW,, 
Washington  DC  20581.  Telephone:  (202) 
418-5450. 

SUPPLEMENTARY  INFORMATION:  On  June 
30,  2003,  the  Commission  published  a 
notice  of  proposed  rulemaking  which 
sought  comment  on  proposed 
amendments  to  Regulation  1.25.'  The 
amendments  would  allow  futiires 
commission  merchants  and  derivatives 
clearing  organizations  (DCO)  to  engage 
in  repurchase  agreement  with  securities 
deposited  by  customers  subject  to 
certain  conditions  and  modify  the 
portfolio  time-to-maturity  requirements 
for  securities  deposited  in  connection 
with  certain  collateral  management 
programs  of  DCOs  pursuant  to  certain 
conditions.  The  Commission  also 
requested  comments  concerning 
whether  the  portfolio  time-to-maturity 
requirement  should  be  modlHed  for 
portfolios  consisting  exclusively  of 
Treasury  securities;  whether  the 
restriction  on  embedded  derivatives 
should  be  modified,  whether  the  list  of 
permitted  benchmarks  for  variable  rate 
securities  should  be  expanded,  and 
whether  the  concentration  limits  on 
reverse  repurchase  agreements  should 
be  changed.  The  Commission 


'  68  FR  38654. 


established  a  30-day  period  for 
submitting  public  comment,  ending  July 
30,  2003. 

By  letter  dated  July  24,  2003,  an 
association  of  futures  industry 
participants  requested  an  extension  of    - 
the  original  comment  period  until 
September  5,  2003,  so  that  additional 
parties  who  could  not  meet  the  original 
July  30  deadline  could  submit 
comments  letters. 

In  response  to  this  request  and  in 
order  to  ensiu^  that  an  adequate 
opportxmity  is  provided  for  submission 
of  meaningful  comments,  the 
Commission  has  determined  to  reopen 
the  comment  period  for  the  notice  of 
proposed  rulemaking  to  September  5, 
2003. 

Issued  in  Washington,  DC,  on  July  30, 
2003,  by  the  Commission. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  03-19949  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6351-01-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 28203-02] 
BIN  1545-BA81 

Partnership  Transactions  Involving 
Long-Term  Contracts 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to 
partnership  transactions  involving 
contracts  accounted  for  under  a  long- 
term  contract  method  of  accounting. 
The  regulations  are  necessary  to  resolve 
issues  that  were  reserved  in  final 
regulations  imder  section  460  that  were 
published  in  the  Federal  Register  on 
May  15,  2002,  addressing  other  mid- 
contract  changes  in  taxpayer  engaged  in 
completing  such  contracts.  The  effect  of 
the  regulations  is  to  explain  the  tax 
consequences  of  these  partnership 
transactions. 

DATES:  Written  and  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  November  4,  2003. 
ADDRESSES:  Send  submissions  to: 
CC:PA:RU  (REG-128203-02),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  4  p.m. 
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to:  CC:PA:RU  (REG-128203-02), 
Coiuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  internet  directly  to 
the  IRS  Internet  site  at  http:// , 
www.irs.gov/regs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations,  Richard 
Probst,  (202)  622-3060;  concerning 
submissions,  Guy  TrajTior,  (202)  622- 
7180  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION 

Background 

Section  460  of  the  Internal  Revenue 
Code  generally  requires  that  taxpayers 
determine  taxable  income  from  a  long- 
term  contract  using  the  percentage-of- 
completion  method  (PCM).  Under 
regulations  finalized  in  2001  (TD  8929, 
2001-1  C.B.  756),  a  taxpayer  using  the 
PCM  generally  includes  a  portion  of  the 
total  contract  price  in  income  for  each 
taxable  year  that  the  taxpayer  incurs 
contract  costs  allocable  to  the  long-term 
contract.  More  specifically,  to  determine 
the  income  from  a  long-term  contract, 
the  taxpayer  first  computes  the 
completion  factor  for  the  contract, 
which  is  the  percentage  of  the  estimated 
total  allocable  contract  costs  that  the 
taxpayer  has  inciuxed  (based  on  the  all 
events  test  of  section  461,  including 
economic  performance,  regardless  of  the 
taxpayer's  method  of  accounting) 
through  the  end  of  the  taxable  year. 
Second,  the  taxpayer  computes  the 
amount  of  cumulative  gross  receipts 
Irom  the  contract  by  multiplying  the 
completion  factor  by  the  total  contract 
price,  which  is  the  amount  that  the 
taxpayer  reasonably  expects  to  receive 
under  the  contract.  Third,  the  taxpayer 
computes  the  amoimt  of  current-year 
gross  receipts,  which  is  the  difference 
between  the  ciunulative  gross  receipts 
for  the  ciurent  taxable  year  and  the 
cumulative  gross  receipts  for  the 
immediately  preceding  taxable  year. 
This  difference  may  be  a  loss  (a  negative 
number)  based  on  revisions  to  estimates 
of  total  allocable  contract  costs  or  total 
contract  price.  Fourth,  the  taxpayer 
takes  into  account  both  the  current-year 
gross  receipts  and  the  amount  of 
allocable  contract  costs  actually 
incurred  during  the  taxable  year.  To  the 
extent  any  portion  of  the  total  contract 
price  has  not  been  included  in  taxable 
income  by  the  completion  year,  section 
460(b)(1)  and  the  regulations  require  the 
taxpayer  to  include  that  portion  in 
income  for  the  taxable  year  following 
the  completion  year. 

A  long-term  contract  or  a  portion  of  a 
long-term  contract  that  is  exempt  fi-om 


the  PCM  may  be  accoimted  for  under 
any  permissible  method,  including  the 
completed  contract  method  (CCM). 
Under  the  CCM,  a  taxpayer  does  not 
take  into  accoimt  the  gross  contract 
price  and  allocable  contract  costs  until 
the  contract  is  complete,  even  though 
progress  payments  are  received  in  years 
prior  to  completion. 

A  taxpayer  generally  must  allocate 
costs  to  a  contract  subject  to  section 
460(a)  in  the  same  manner  as  direct  and 
indirect  costs  are  capitalized  to  property 
produced  by  a  taxpayer  under  section 
263A.  The  regulations  provide 
exceptions,  however,  that  reflect  the 
differences  in  the  cost  allocation  rules  of 
sections  263A  and  460. 

Section  460(h)  directs  the  Secretary  to 
prescribe  regulations  to  the  extent 
necessary  or  appropriate  to  carry  out  the 
purpose  of  section  460,  including 
regulations  to  prevent  a  taxpayer  from 
avoiding  section  460  by  using  related 
parties,  pass-through  entities, 
intermediaries,  options,  and  other 
similar  arrangements. 

On  May  15,  2002,  final  regulations 
under  section  460  were  issued  to 
address  a  mid-contract  change  in 
taxpayer  engaged  in  completing  a 
contract  accounted  for  under  a  long- 
term  contract  method  of  accoimting  (TD 
8995;  2002-23  I.R.B.  1070).  The 
regulations  divide  the  rules  regarding  a 
mid-contract  change  in  taxpayer  into 
two  categories-constructive  completion 
transactions  and  step-in-the-shoes 
transactions. 

In  a  constructive  completion 
transaction,  the  taxpayer  that  originally 
accounted  for  the  long-term  contract 
(old  taxpayer)  must  recognize  income 
from  the  contract  as  of  the  time  of  the 
transaction.  The  contract  price  used  to 
determine  the  amount  of  income 
recognized  by  the  taxpayer  is  the 
amoimt  realized  from  the  transaction, 
reduced  by  any  amounts  paid  by  the  old 
taxpayer  to  the  taxpayer  subsequently 
accounting  for  the  long-term  contract 
(new  taxpayer)  that  are  allocable  to  the 
contract.  Similarly,  the  new  taxpayer  in 
a  constructive  completion  transaction  is 
treated  as  though  it  entered  into  a  new 
contract  as  of  the  date  of  the  transaction. 
The  new  taxpayer's  contract  price  is  the 
amount  that  the  new  taxpayer 
reasonably  expects  to  receive  under  the 
contract,  reduced  by  the  price  paid  by 
the  new  taxpayer  for  the  contract,  and 
increased  by  any  amounts  paid  by  the 
old  taxpayer  to  the  new  taxpayer  that 
are  allocable  to  the  contract.  In  contrast, 
in  a  step-in-the-shoes  transaction,  the 
old  taxpayer's  obligation  to  accoimt  for 
the  contract  terminates  on  the  date  of 
the  transaction  and  is  assumed  by  the 
new  taxpayer.  The  new  taxpayer  must 


assume  theold  taxpayer's  methods  of 
accounting  for  the  contract,  with  both 
the  contract  price  and  allocable  contract 
costs  based  on  amounts  taken  into 
account  by  both  parties. 

The  final  section  460  regulationi 
provide  that  a  contribution  to  a 
partnership  in  a  transaction  described  in 
section  721(a),  a  transfer  of  a 
partnership  interest,  and  a  distribution 
by  a  partnership  to  which  section  731 
applies  (other  than  a  distribution  of  a 
contract  accounted  for  under  a  long- 
term  contract  method  of  accounting)  are 
step-in-the-shoes  transactions.  In  a 
notice  issued  concurt^ntly  with  the 
final  regulations.  Notice  2002-37  (2002- 
23  LR.B.  1095),  Treasury  and  the  IRS 
announced  their  intention  to  publish 
regulations  setting  forth  the  special 
rules  that  apply  to  these  partnership 
transactions  and  described  many  of 
these  rules.  The  notice  further  provided 
that  these  regulations  would  apply  to 
contributions,  transfers,  and 
distributions  occurring  on  or  after  May 
15,  2002.  The  IRS  requested  comments 
as  to  the  appropriate  scope  and 
substance  of  the  regulations.  No 
comments  were  received. 

Explanation  and  Summary  of  Contents 

1.  Contribution  of  a  Contract  to  a 
Partnership 

The  final  section  460  regulations 
provide  that  a  contribution  of  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting  in  a 
transaction  described  in  section  721(a) 
is  a  step-in-the-shoes  transaction.  Under 
section  722,  the  partner's  basis  in  the 
partnership  interest  is  increased  by  the 
adjusted  basis  of  the  contributed 
contract  (including  the  uncompleted 
property,  if  applicable).  Under  section 
723,  the  partnership's  basis  in  the 
contributed  contract  (including  the 
uncompleted  property,  if  applicable) 
equals  the  partner's  basis  in  the 
contributed  contract  (including  the 
uncompleted  property,  if  applicable). 

Under  the  final  section  460 
regulations,  the  basis  of  a  long-term 
contract  (including  the  uncompleted 
property,  if  applicable)  is  determined  by 
reference  to  the  allocable  contract  costs 
incurred  by  the  taxpayer  but  not  taken 
into  account  in  computing  taxable 
income.  Thus,  if  the  contract  is 
accounted  for  under  the  PCM,  then  the 
taxpayer's  basis  in  the  contract  is  $0, 
even  though  the  taxpayer  has  incurred 
costs  and  recognized  income  under  the 
contract.  If,  on  the  other  hand,  the 
contract  is  accounted  for  under  the 
CCM,  then  the  taxpayer's  basis  in  the 
contract  is  equal  to  the  costs  incurred  by 
the  taxpayer,  unreduced  by  any  progress 
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payments  t]  lat  the  taxpayer  has  received 
but  not  take  n  into  income  with  respect 
to  the  contr  ict.  Under  these  rules,  a 
partner  acc(  iimting  for  a  long-term 
contract  um  ler  the  CCM  that  incurs 
$400  of  allocable  contract  costs,  receives 
$500  of  pro  ;ress  payments  with  respect 
to  the  contract,  and  the  contributes  the 
contract,  biM  not  the  progress  payments, 
to  a  partnerihip  would  be  able  to  claim 
a  $400  basi^  in  the  partnership  interest 
received.  W  ithout  any  adjustments, 
such  an  ana  lysis  would  give  rise  to 
erroneous  nssults. 

For  this  nsason,  these  proposed 
regulations,  like  the  rules  in  the  final 
section  460  regulations  applicable  to 
corporate  st  jp-in-the-shoes  transactions, 
such  as  tran  sactions  described  in 
section  3511  a),  require  a  partner  that 
contributes  i  contract  accounted  for 
under  a  lon|  i-term  contract  method  of 
accounting  o  a  partnership  to  adjust  the 
basis  of  the  lartnership  interest 
received.  Sp  ecifically,  the  proposed 
regulations  :  equire  the  partner  to 
increase  the  basis  of  the  partnership 
interest  by  t  le  amount  of  gross  receipts 
that  the  part  ner  has  recognized  under 
the  contract  and  reduce  the  basis  of  the 
partnership  interest  by  the  amoiuit  of 
gross  receip  s  the  partner  has  received 
or  reasonabl  y  expects  to  receive  under 
the  contract  If  the  decrease  exceeds  the 
partner's  ba!  is  in  the  partnership 
interest,  the  )  the  partner  must  recognize 
income  equi  1  to  the  excess.  To  ensure 
that  the  part  nership  is  not  taxed  again 
on  any  incoi  ae  taken  into  account  by  the 
partner  undi  sr  this  rule,  the  proposed 
regulations  i  equire  the  partnership  to 
reduce  its  total  contract  price  (or  gross 
contract  pri(  e)  by  the  amoimt  of  income 
recognized  \  y  the  contributing  partner. 

2.  Built-in  Ii  come  and  Loss 

Section  7(  4(c)  generally  provides  that 
income,  gaii  ,  loss,  or  deduction 
attributable  o  property  that  is 
contributed  ;o  a  partnership  must  be 
allocated  to  ;he  contributing  partner. 
The  purpost  of  section  704(c)  is  to 
prevent  the  ihifting  of  tax  consequences 
among  partn  ers  with  respect  to 
precontribulion  gain  or  loss.  These 
proposed  re|  ulations  provide  that  the 
principles  o  section  704(c)  and  §  1.704- 
3  apply  to  alocations  of  income  or  loss 
with  respect  to  a  contract  accounted  for 
under  a  lonj  term  contract  method  of 
accounting  t  lat  is  contributed  to  a 
partnership  or  that  is  revalued  by  a 
partnership  inder  §1.704-1  (b)(2)(iv)(f)). 
The  propose  d  regulations  provide  that 
the  partners  lip  must  apply  section 
704(c)  to  sue  h  income  or  loss  in  a 
manner  that  reasonably  accounts  for  the 
section  704((;)  income  or  loss  over  the 
remaining  te  rm  of  the  contract. 


Under  the  proposed  regulations,  the 
amount  of  built-in  income  or  built-in 
loss  attributable  to  a  contributed 
contract  that  is  subject  to  section  704(c) 
is  determined  as  follows.  First,  the 
contributing  partner  must  take  into 
account  any  income  or  loss  required 
under  the  step-in-the-shoes  rules  for  the 
period  ending  on  the  date  of  the 
contribution.  Second,  the  partnership 
determines  the  amount  of  income  or 
loss  that  the  contributing  partner  would 
take  into  accoimt  if  the  contract  were 
disposed  of  for  its  fair  market  value  in 
a  constructive  completion  transaction. 
This  calculation  is  treated,  as  occurring 
immediately  after  the  partner  has 
applied  the  step-in-the-shoes  rules,  but 
before  the  contribution  to  the 
partnership.  Finally,  this  amount  is 
reduced  by  the  amount  of  income,  if 
any,  that  the  contributing  partner  is 
required  to  recognize  as  a  result  of  the 
contribution. 

3.  Transfer  of  a  Partnership  Interest 

The  transfer  of  an  interest  in  a 
partnership  engaged  in  a  contract 
accoimted  for  under  a  long-term 
contract  method  of  accounting  is  a  step- 
in-the-shoes  transaction.  Section  741 
provides  that  gain  or  loss  recognized  on 
the  sale  or  exchange  of  an  interest  in  a 
partnership  is  considered  as  gain  or  loss 
from  a  capital  asset,  except  as  provided 
in  section  751.  Section  751(a)  provides 
that  the  amount  of  any  money,  or  the 
fair  market  value  of  any  property, 
received  by  a  transferor  partner  in 
exchange  for  all  or  any  part  of  the 
partner's  interest  in  the  partnership 
attributable  to  unrealized  receivables  (as 
defined  in  section  751(c))  or  inventory 
items  (as  defined  in  section  751(d))  of 
the  partnership  shall  be  considered  as 
an  amount  realized  from  the  sale  or 
exchange  of  property  other  than  a 
capital  asset.  In  Rev.  Rul.  79-5J  (1979- 
1  C.B.  225),  the  IRS  addressed  a 
transaction  in  which  a  partner  sold  the 
partner's  entire  interest  in  a  partnership 
holding  partially  completed  contracts, 
the  income  from  which  was  being 
accounted  for  under  the  CCM.  The  IRS 
ruled  that  the  value  of  the  contracts  at 
the  time  of  sale  are  unrealized 
receivables  for  purposes  of  section 
751(c). 

Consistent  with  Rev.  Rul.  79-51,  the 
proposed  regulations  provide  that 
contracts  accounted  for  under  a  long- 
term  contract  method  of  accounting  are 
unrealized  receivables  within  the 
meaning  of  section  751(c).  The  amount 
of  ordinary  income  or  loss  attributable 
to  a  contract  is  the  amount  of  income  or 
loss  that  the  partnership  would  take  into 
account  under  the  constructive 
completion  rules  if,  at  the  time  of  a 


transfer  of  a  partnership  interest,  the 
partnership  disposed  of  the  contract  for 
its  fair  market  value  in  a  constructive 
completion  transaction. 

4.  Adjustments  to  the  Basis  of 
Partnership  Property 

Section  '743(b)  allows  a  partnership  to 
adjust  the  basis  of  partnership  property 
in  the  case  of  a  transfer  of  an  interest  in 
the  partnership  by  sale  or  exchange  or 
on  the  death  of  a  partner.  If  all  or  part 
of  a  basis  adjustment  imder  section 
74  3  (b)  is  allocated  to  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting,  the 
proposed  regulations  provide  that  the 
adjustment  shall  reduce  or  increase,  as 
the  case  may  be,  the  transferee  partner's 
distributive  share  of  income  or  loss  from 
the  contract.  In  the  case  of  a  contract 
accounted  for  imder  the  CCM,  the  basis 
adjustment  is  taken  into  account  in  the 
year  in  which  the  contract  is  completed. 
In  the  case  of  a  contract  accounted  for 
under  a  long-term  contract  method  of 
accounting  other  than  the  CCM,  the 
portion  of  the  basis  adjustment  that  is 
recovered  in  each  taxable  year  of  the 
partnership  must  be  determined  by  the 
partnership  in  a  maimer  that  reasonably 
accounts  for  the  adjustment  over  the 
remaining  term  of  liie  contract.  Similar 
rules  apply  if  all  or  part  of  an 
adjustment  to  the  basis  of  partnership 
property  under  section  734(b)  is 
allocated  to  a  contract  accounted  for 
under  a  long-term  contract  method  of 
accoimting. 

5.  Closing  of  the  Books 

Generally,  under  the  step-in-the-shoes 
rules,  an  old  taxpayer's  obligation  to 
accoiuit  for  the  contract  terminates  on 
the  date  of  the  transaction  and  is 
assumed  by  the  new  taxpayer.  As  a 
result,  an  old  taxpayer  using  the  PCM  is 
required  to  recognize  income  from  the 
contract  based  on  the  cumulative 
allocable  contract  costs  inciured  as  of 
the  date  of  the  transaction.  This  rule 
differs  from  §  1.706-l(c)(2)(ii),  which 
provides  that,  if  a  partner's  interest  in 
the  partnership  terminates  during  the 
taxable  year,  the  partnership  may 
determine  the  partner's  distributive 
share  of  partnership  items  either  by 
closing  the  partnership's  books  as  of  the 
termination  date  or  by  prorating  the 
partnership's  income  for  the  entire  year 
between  the  pre-  and  post-termination 
periods. 

Consistent  with  §  1.706-l(c)(2)(ii), 
these  regulations  generally  provide  that 
upon  the  transfer  or  liquidation  of  an 
interest  in  a  partnership  holding  a 
contract  accounted  for  under  a  long- 
term  contract  method  of  accounting,  the 
step-in-the-shoes  rules  apply  to  a 


contract  accounted  for  under  a  long- 
term  contract  method  of  accounting 
only  if  the  partnership's  books  are 
properly  closed  with  respect  to  that 
contract  under  section  706.  If  the 
partnership's  books  are  not  closed  with 
respect  to  the  contract,  the  partnership 
shall  compute  its  income  or  loss  from 
each  contract  accounted  for  under  a 
long-term  contract  method  of 
accoimting  for  the  period  that  includes 
the  date  of  the  transfer  or  liquidation  as 
though  no  change  in  taxpayer  had 
occurred  with  respect  to  that  contract, 
and  may  pro  rate  income  from  the 
contract  under  a  reasonable  method 
complying  with  section  706.  Similar 
rules  are  provided  for  distributions  of 
property  (other  than  a  contract 
accoimted  for  under  a  long-term 
contract  method  of  accounting)  from  a 
partnership  holding  a  long-term 
contract,  and  for  contributions  of 
property  (other  than  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting)  to  a 
partnership  holding  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting. 

Comments  are  requested  regarding 
whether  similar  rules  should  be 
provided  with  respect  to  transfers  of 
stock  in  an  S  corporation  holding  a 
contract  accounted  for  under  a  long- 
term  contract  method  of  accounting.  See 
section  1377(a)(1)  and  §  1.1377-l(a) 
(providing  that  each  shareholder's  pro 
rata  share  of  any  S  corporation  item  for 
any  taxable  year  is  generally  the  sum  of 
the  amounts  determined  with  respect  to 
the  shareholder  by  assigning  an  equal 
portion  of  the  item  to  each  day  of  the 
S  corporation's  taxable  year,  and  then 
dividing  that  portion  pro  rata  among  the 
shares  outstanding  on  that  day);  and 
section  1377(a)(2)  and  §  1.1377-l(b) 
(providing  that  an  S  corporation  may 
elect  to  close  its  books  if  a  shareholder's 
entire  interest  in  an  S  corporation  is 
terminated  during  the  S  corporation's 
taxable  year,  and  the  corporation  and  all 
affected  shareholders  agree). 

6.  Look-Back  Method 

The  final  section  460  regulations 
generally  require  any  old  taxpayer  that 
accounted  for  income  from  a  long-term 
contract  under  the  PCM,  and  that 
transfers  the  contract  to  a  new  taxpayer 
in  a  step-in-the-shoes  transaction,  to 
provide  the  information  described  in 
§  1.460-6(g)(3)(ii)(D)  to  die  new 
taxpayer.  The  proposed  regulations 
provide  that,  if  the  step-in-the-shoes 
transaction  is  a  contribution  of  property 
(other  than  a  contract  accounted  for 
under  a  long-term  contract  method  of 
accounting)  to  a  partnership,  the 
distribution  of  property  (other  than  a 


contract  accounted  for  under  a  long- 
term  contract  method  of  accounting)  by 
a  partnership,  or  a  transfer  of  a 
partnership  interest,  the  old  taxpayer  is 
not  required  to  provide  this  information, 
because  information  necessary  for  the 
new  taxpayer  to  apply  the  look-back 
method  is  provided  by  the  partnership. 
A  similar  exception  is  provided  if  the 
step-in-the-shoes  transaction  is  a 
transfer  of  stock  in  an  S  corporation,  or 
a  conversion  to  or  from  an  S 
corporation. 

7.  Distribution  of  a  Contract  by  a 
Partnership 

The  distribution  of  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting  by  a 
partnership  to  a  partner  is  a  constructive 
completion  transaction.  The  proposed 
regulations  provide  that,  in  determining 
the  partnership's  income  on  the 
constructive  completion  transaction,  the 
fair  market  value  of  the  contract  is 
treated  as  the  amount  realized  from  the 
transaction.  The  proposed  regulations 
also  clarify  that,  for  purposes  of 
determining  each  partner's  distributive 
share  of  partnership  items,  any  income 
or  loss  resulting  from  the  constructive 
completion  must  be  allocated  among  the 
partners  of  the  partnership  as  though 
the  partnership  closed  its  books  on  the 
date  of  the  distribution. 

Section  732  determines  the  basis  of 
property  (other  than  money)  distributed 
by  a  partnership  to  a  partner.  Section 
734(b)  provides  for  an  adjustment  to  the 
basis  of  partnership  property  as  a  result 
of  certain  distributions  from 
partnerships  that  have  a  section  754 
election  in  effect.  The  proposed 
regulations  provide  that,  if  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting  is 
distributed  to  a  partner,  then,  for 
purposes  of  determining  the  partner's 
basis  in  the  contract  (including  the 
uncompleted  property,  if  applicable) 
under  section  732  and  the  amount  of 
any  basis  adjustment  under  section 
734(b),  the  partnership's  basis  in  the 
contract  (including  the  uncompleted 
property,  if  applicable)  immediately 
prior  to  the  distribution  is  the 
partnership's  allocable  contract  costs 
(including  transaction  costs),  increased 
(or  decreased)  by  the  amount  of 
cumulative  taxable  income  (or  loss) 
recognized  by  the  pailnership  on  the 
contract  through  the  date  of  the 
distribution  (including  amounts 
recognized  as  a  result  of  the 
constructive  completion),  and  decreased 
by  the  amounts  that  the  partnership  has 
received  or  reasonably  expects  to 
receive  under  the  contract. 


The  proposed  regulations  provide 
that,  if  a  contract  accoimted  for  under  a 
long-term  contract  method  of 
accounting  is  distributed  to  a  partner, 
then,  in  computing  the  total  contract 
price  (or  gross  contract  price)  for  the 
new  contract,  the  partner's  basis  in  the 
contract  (including  the  uncompleted 
property,  if  applicable)  after  the 
distribution  (as  determined  under 
section  732)  is  treated  as  consideration 
paid  by  the  partner  that  is  allocable  to 
the  contract.  Thus,  the  total  contract 
price  (or  gross  contract  price)  of  the  new 
contract  is  reduced  by  the  partner's 
basis  in  the  contract  (including  the 
uncompleted  property,  if  applicable) 
immediately  after  the  distribution. 

Section  751(b)(1)  provides  that,  to  the 
extent  a  partner  receives  in  a 
distribution  partnership  property  which 
is  unrealized  receivables  or  inventory 
items  which  have  appreciated 
substantially  in  value,  in  exchange  for 
all  or  a  part  of  the  partner's  interest  in 
other  partnership  property  (including 
money),  the  transaction  is  considered  a 
sale  or  exchange  of  the  property 
between  the  distributee  partner  and  the 
partnership.  The  same  treatment  applies 
if  a  partner  receives  in  a  distribution 
partnership  property  (including  money) 
other  than  imrealized  receivables  and 
substantially  appreciated  inventory  in 
exchange  for  the  partner's  interest  in  the 
partnership's  unrealized  receivables  or 
substantially  appreciated  inventory. 
Because  the  distribution  of  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting  is  the 
distribution  of  an  luu'ealized  receivable, 
section  751(b)  may  apply  to  the 
distribution.  Therefore,  the  proposed 
regulations  provide  an  ordering  rule 
under  which  a  partnership  that 
distributes  a  contract  accounted  for 
under  a  long-term  contract  method  of 
accounting  to  apply  the  constructive 
completion  rules  before  applying  the 
rules  of  section  751(b)  to  the 
distribution. 

8.  Treatment  of  Progress  Payments 
Under  Section  752 

In  Rev.  Rul.  73-301  (1973-2  C.B.  215), 
the  IRS  addressed  whether  unrestricted 
progress  payments  received  by  a 
partnership  reporting  its  income  under 
the  CCM  constitute  a  partnership 
liability  under  section  752.  In  that 
revenue  ruling,  the  partnership 
performed  all  of  the  services  required  to 
be  entitled  to  receive  the  progress 
payments,  and  there  was  no  obligation 
to  return  the  payments  or  perform  any 
additional  services  in  order  to  retain  the 
payments.  The  IRS  ruled  that  the 
progress  pajrments  described  in  the 
ruling  did  not  constitute  a  liability 
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Drafting  Ini  snnation 

The  princ  ipal  authors  of  these 
proposed  re  ^ulations  are  Matthew  Lay 
and  RicharqProbst  of  the  Office  of  the 


isr 


Associate  Chief  Coimsel  (Passthroughs 
and  Special  Industries).  However, 
personnel  from  other  offices  of  Treasury 
and  the  IRS  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Par.  2.  Section  1.460-0  is  amended  as 
follows: 

1.  Revising  the  entry  for  paragraph 
1.460-4(k)(2)(iv). 

2.  Adding  entries  for  §  1.460- 
4(k)(2)(iv)(A)  through  (E). 

3.  Revising  the  entry  for  §  1.460- 
4(k)(3)(iv). 

4.  Revising  the  entry  for  §  1.460- 
4(k)(3)(iv){A)(2)  and  adding  an  entry  for 
§1.460-4{k)(3)(iv)(c). 

5.  Revising  the  entry  for  §  1.460- 
4(k)(3)(v). 

6.  Adding  entries  for  §  1.460- 
4(k)(3)(v){A)  through  (D). 

7.  Adding  entries  for  §  1.460- 
6(g)(3)(ii)(D){l)  and  (2). 

The  revisions  and  additions  read  as 
follows: 

§  1.460-0    Outline  of  regulations  under 
section  460. 


§  1 .460-4    Methods  of  accounting  for  long- 
term  contracts. 

***** 

(k)*  *  * 

(2)*    *    * 

(iv)  Special  rules  relating  to 
distributions  of  certain  contracts  by  a 
partnership. 

(A)  In  general. 

(B)  Old  taxpayer.    ' 

(C)  New  taxpayer. 

(D)  Basis  rules. 

(E)  Section  751. 

(1)  In  general. 

(2)  Ordering  rules. 

(3)  *   *   * 

(iv)  Special  rules  related  to  certain 
corporate  and  partnership  transactions. 

(A) *   *   * 

(2)  Basis  adjustment  in  excess  of  stock 
or  partnership  interest  basis. 
*        *        *        *        * 

(C)  Definition  of  old  taxpayer  and  new 
taxpayer  for  certain  partnership 
transactions. 


(v)  Special  rules  relating  to  certain 
partnership  transactions. 

(A)  Section  704(c).  * 

(1)  Contributions  of  contracts. 

(2)  Revaluations  of  partnership 
property. 

(3)  Allocation  methods. 

(B)  Basis  adjustments  under  sections 
743(b)  and  734(b). 

(C)  Cross  reference. 

(D)  Exceptions  to  step-in-the-shoes 
rules. 


§  1 .460-6    Look-back  method. 

****** 

(g)*   *   * 
(3)  *    *    * 

(ii)* 
(D) 

[1)  In  general. 

(2)  Special  rules  for  certain  pass- 
through  entity  transactions. 


*   * 
*  *  * 


Par.  3.  Section  1 .460—4  is  amended  as 
follows: 

1 .  Revising  the  sixth  sentence  in 
paragraph  (k)(l). 

2.  Revising  paragraph  (k)(2)(iv). 

3.  Removing  the  first  word  "The"  in 
paragraph  {k)(3)(i)  and  adding  in  its 
place:  "Except  as  otherwise  provided  in 
paragraph  (k)(3)(v)(D)  of  this  section, 
the" 

4.  Revising  paragraph  (k)(3)(i)(I). 

5.  Redesignating  paragraphs 
(k)(3)(i)(J),  (K)  and  (L)  as  paragraphs 
(k)(3)(i)(K),  (L)  and  (M),  respectively. 

6.  Adding  a  new  paragraph  (k)(3)(i)(J). 

7.  Revising  paragraph  (k)(3){iv). 

8.  Adding  text  to  paragraph  (k)(3)(v). 

9.  Adding  to  paragraph  (k)(5)  Example 
9  through  Example  13. 

The  additions  and  revisions  read  as 
follows. 

§  1 .460-4    Methods  of  accounting  for  long- 
term  contracts.  '  , 

***** 

(k)*  *  * 

(1)  *   *   *  Special  rules  relating  to  the 
treatment  of  certain  partnership 
transactions  are  provided  in  paragraphs 
(k)(2)(iv)  and  (k){3)(v)  of  this  section. 

*      *       * 

(2)  *    *    * 

(iv)  Special  rules  relating  to 
distributions  of  certain  contracts  by  a 
partnership — (A)  In  general.  The 
constructive  completion  rules  of 
paragraph  (k)(2)  of  this  section  apply  to 
the  distribution  of  a  contract  accounted 
for  under  a  long-term  contract  method 
of  accounting  by  a  partnership  to  a 
partner.  The  constructive  completion 
rules  of  paragraph  (k)(2)  of  this  section 
do  not  apply  to  a  transfer  by  a 
partnership  (transferor  partnership)  of 
all  of  its  assets  and  liabilities  to  a 
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second  partnership  (transferee 
partnership)  in  an  exchange  described 
in  section  721,  followed  by  a 
distribution  of  the  interest  in  the 
transferee  partnership  in  liquidation  of 
the  transferor  partnership,  under 
§  1.708-l{b)(4)  (relating  to  terminations 
under  section  708(b)(1)(B))  or  §  1.708- 
l(c)(3)(i)  (relating  to  certain  partnership 
mergers). 

(B)  Old  taxpayer.  The  partnership  that 
distributes  the  contract  is  treated  as  the 
old  taxpayer  for  purposes  of  paragraph 
(k)(2)(ii)  of  this  section.  For  purposes  of 
determining  the  total  contract  price  (or 
gross  contract  price)  luider  paragraph 
(k)(2)(ii)  of  this  section,  the  fair  market 
value  of  the  contract  is  treated  as  the 
amount  realized  fi'om  the  transaction. 
For  purposes  of  determining  each 
partner's  distributive  share  of 
partnership  items,  any  income  or  loss 
resulting  from  the  constructive 
completion  must  be  allocated  among  the 
partners  of  the  old  taxpayer  as  though 
the  partnership  closed  its  books  on  the 
date  of  the  distribution. 

(C)  New  taxpayer.  The  partner 
receiving  the  distributed  contract  is 
treated  as  the  new  taxpayer  for  purposes 
of  paragraph  {k){2)(iii)  of  this  section. 
For  purposes  of  determining  the  total 
con^ct  price  (or  gross  contract  price) 
under  paragraph  (k)(2)(iii)  of  this 
section,  the  new  taxpayer's  basis  in  the 
contract  (including  the  uncompleted 
property,  if  applicable)  after  the 
distribution  (as  determined  under 
section  732)  is  treated  as  consideration 
paid  by  the  new  taxpayer  that  is 
allocable  to  the  contract.  Thus,  the  total 
contract  price  (or  gross  contract  price)  of 
the  new  contract  is  reduced  by  the 
partner's  basis  in  the  contract  (including 
the  uncompleted  property,  if  applicable) 
immediately  after  the  distribution. 

(D)  Basis  rules.  For  purposes  of 
determining  the  new  taxpayer's  basis  in 
the  contract  (including  the  uncompleted 
property,  if  applicable)  under  section 
732,  and  the  amount  of  any  basis 
adjustment  under  section  734(b),  the 
partnership's  basis  in  the  contract 
(including  the  uncompleted  property,  if 
applicable)  immediately  prior  to  the 
distribution  is  equal  to — 

(1)  The  partnership's  allocable 
contract  costs  (including  transaction 
costs); 

(2)  Increased  (or  decreased)  by  the 
amount  of  cumulative  taxable  income 
(or  loss)  recognized  by  the  partnership 
on  the  contract  through  the  date  of  the 
distribution  (including  amounts 
recognized  as  a  result  of  the 
constructive  completion);  and 

[3]  Decreased  by  the  amounts  that  the 
partnership  has  received  or  reasonably 
expects  to  receive  under  the  contract. 


(E)  Section  751 — (I)  In  general. 
Contracts  accounted  for  under  a  long- 
term  contract  method  of  accounting  are 
uiuBalized  receivables  within  the 
meaning  of  section  751(c).  For  purposes 
of  section  751,  the  amount  of  ordinary 
income  or  loss  attributable  to  a  contract 
accoimted  for  under  a  long-term 
contract  method  of  accounting  is  the 
amoimt  of  income  or  loss  that  the 
partnership  would  take  into  account 
imder  the  constructive  completion  rules 
of  paragraph  (k)(2)  of  this  section  if  the 
contract  were  disposed  of  for  its  fair 
market  value  in  a  constructive 
completion  transaction,  adjusted  to 
account  for  any  income  or  loss  ft-om  the 
contract  that  is  allocated  under  section 
706  to  that  portion  of  the  taxable  year 
of  the  partnership  ending  on  the  date  of 
the  distribution,  sale,  or  exchange. 

(2)  Ordering  rules.  Because  the 
distribution  of  a  contract  accounted  for 
under  a  long-term  contract  method  of 
accounting  is  the  distribution  of  an 
unrealized  receivable,  section  751(b) 
may  apply  to  the  distribution.  A 
partnership  that  distributes  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting  must 
apply  paragraph  (k)(2)(ii)  of  this  section 
before  applying  the  rules  of  section 
751(b)  to  the  distribution. 
***** 

(3)*   *   * 
(i)*   *   * 

(1)  Contributions  of  contracts 
accounted  for  under  a  long-term 
contract  method  of  accounting  to  which 
section  721(a)  applies; 

(J)  Contributions  of  property  (other 
than  contracts  accounted  for  under  a 
long-term  contract  method  of 
accounting)  to  a  partnership  that  holds 
a  contract  accoimted  for  under  a  long- 
term  contract  method  of  accounting; 
***** 

(iv)  Special  rules  related  to  certain 
corporate  and  partnership 
transactions — (A)  Old  taxpayer — basis 
adjustment — (I)  In  general.  Except  as 
provided  in  paragraph  (k)(3)(iv)(A)(2)  of 
this  section,  in  the  case  of  a  transaction 
described  in  paragraph  (k)(3)(i)(D),  (E), 
or  (I)  of  this  section,  the  old  taxpayer 
must  adjust  its  basis  in  the  stock  or 
partnership  interest  of  the  new  taxpayer 
by- 

(i)  Increasing  such  basis  by  the 
amount  of  gross  receipts  the  old 
taxpayer  has  recognized  under  the 
contract;  and 

(ii)  Reducing  such  basis  by  the 
amount  of  gross  receipts  the  old 
taxpayer  has  received  or  reasonably 
expects  to  receive  under  the  contract. 

(2)  Basis  adjustment  in  excess  of  stock 
or  partnership  interest  basis.  If  the  old 


and  new  taxpayer  do  not  join  in  the 
filing  of  a  consolidated  Federal  income 
tax  return,  the  old  taxpayer  may  not 
adjust  its  basis  in  the  stock  or 
partnership  interest  of  the  new  taxpayer 
under  paragraph  (k)(3)(iv)(A)(l)  of  this 
section  below  zero  and  the  old  taxpayer 
must  recognize  ordinary  income  to  the 
extent  the  basis  in  the  stock  or 
partnership  interest  of  the  new  taxpayer 
otherwise  would  be  adjusted  below 
zero.  If  the  old  and  new  taxpayer  join 
in  the  filing  of  a  consolidated  Federal 
income  tax  return,  the  old  taxpayer 
must  create  an  (or  increase  an  existing) 
excess  loss  account  to  the  extent  the 
basis  in  the  stock  of  the  new  taxpayer 
otherwise  would  be  adjusted  below  zero 
under  paragraph  (k)(3){iv)(A)(I)  of  this 
section.  See  §§  1.1502-19  and  1.1502- 
32(a)(3)(ii). 

(3)  Subsequent  dispositions  of  certain 
contracts.  If  the  old  taxpayer  disposes  of 
a  contract  in  a  transaction  described  in 
paragraph  (k)(3)(i)(D),  (E),  or  (1)  of  this 
section  that  the  old  taxpayer  acquired  in 
a  transaction  described  in  paragraph 
(k)(3)(i)(D),  (E),  or  (I)  of  this  section,  the 
basis  adjustment  rule  of  this  paragraph 
(k)(3)(iv)(A)  is  applied  by  treating  the 
old  taxpayer  as  having  recognized  the 
amount  of  gross  receipts  recognized  by 
the  previous  old  taxpayer  under  the 
contract  and  any  amount  recognized  by 
the  previous  old  taxpayer  with  respect 
to  the  contract  in  cormection  with  the 
transaction  in  which  the  old  taxpayer 
acquired  the  con  jact.  In  addition,  the 
old  taxpayer  is  treated  as  having 
received  or  as  reasonably  expecting  to 
receive  under  the  contract  any  amount 
the  previous  old  taxpayer  received  or 
reasonably  expects  to  receive  under  the 
contract.  Similar  principles  will  apply 
in  the  case  of  multiple  successive 
transfers  described  in  paragraph 
(k){3){i)(D),  (E).  or  (I)  of  this  section 
involving  the  contract. 

(B)  New  Taxpayer — (1)  Contract  price 
adjustment.  Generally,  payments 
between  the  old  taxpayer  and  the  new 
taxpayer  with  respect  to  the  contract  in 
connection  with  the  transaction  do  not 
affect  the  contract  price. 
Notwithstanding  the  preceding  sentence 
and  paragraph  (k)(3)(iii)(B)  of  this 
section,  however,  in  the  case  of 
transactions  described  in  paragraph 
(k){3)(i)(B),  (D),  (E),  or  (I)  of  this  section, 
the  total  contract  price  (or  gross  contract 
price)  must  be  reduced  to  the  extent  of 
any  amoimt  recognized  by  the  old 
taxpayer  with  respect  to  the  contract  in 
connection  with  the  transaction  [e.g., 
any  amount  recognized  under  section 
351(b)  or  section  357  that  is  attributable 
to  the  contract  and  any  income 
recognized  by  the  old  taxpayer  pursuant 
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to  the  basis  ai  Ijustment  rule  of 
paragraph  (kl[3)(iv)(A)  of  this  section). 

(2)  Basis  in  contract.  The  new 
taxpayer's  ba  iis  in  a  contract  (including 
the  uncomphted  property,  if  applicable] 
acquired  in  a  transaction  described  in 
paragraphs  (k)(3)(i)(A)  through  (E)  or 
paragraph  (k)  3)(i)(I)  of  this  section  will 
be  computed  under  section  362,  section 
334,  or  sectioi  723,  as  applicable.  Upon 
a  new  taxpay  sr'sjcompletion  (actual  or 
constructive)  of  a  CCM  or  a  PCM 
contract  acqu  red  in  a  transaction 
described  in  paragraphs  (k)(3)(i)(A) 
through  (E)  oi  paragraph  (k)(3)(i)(I)  of 
this  section,  tpe  new  taxpayer's  basis  in 
the  contract  (including  the  uncompleted 
property,  if  applicable)  is  reduced  to 
zero.  The  nev  taxpayer  is  not  entitled 
to  a  deductioi  i  or  loss  in  connection 
with  any  basi ;  reduction  pursuant  to 
this  paragraph  (k)(3)(iv)(B)(2). 

(C)  Definitii  m  of  old  taxpayer  and  new 
taxpayer  for  c  ertain  partnership 
transactions,  •'or  purposes  of 
paragraphs  (k  (3)(ii),  (iii)  and  (iv)  of  this 
section,  in  the  case  of  a  transaction 
described  in  f  aragraph  (k)(3)(i){I)  of  this 
section,  the  piirtner  contributing  the 
contract  to  th(  <  partnership  is  treated  as 
the  old  taxpa]  er,  and  the  partnership 
receiving  the  i  :ontract  from  the  partner 
is  treated  as  tl  e  new  taxpayer: 

(v)  Special  i  vies  relating  to  certain 
partnership  ti  insactions—(A)  Section 
704(c) — (1)  Cc  ntributions  of  contracts. 
The  principle ;  of  sections  704(c)  and 
§  1.704-3  app  y  to  income  or  loss  with 
respect  to  a  co  ntract  accounted  for 
under  a  long-t  srm  contract  method  of 
accounting  th;  it  is  contributed  to  a 
partnership.  T  he  amount  of  built-in 
income  or  buijt-in  loss  attributable  to  a 
contributed  contract  that  is  subject  to 
section  704(c)  is  determined  as  follows. 
First,  the  cont  ibuting  partner  must  take 
into  account  any  income  or  loss 
required  under  paragraph  (k)(3)(ii)(A)  of 
this  section  fo  ■  the  period  ending  on  the 
date  of  the  coi  itribution.  Second,  the 
partnership  must  determine  the  amount 
of  income  or  1  )ss  that  the  contributing 
partner  wouid  take  into  account  if  the 
contract  were  disposed  of  for  its  fair 
market  value  i  n  a  constructive 
completion  transaction.  This  calculation 
is  treated  as  o(  curring  immediately  after 
the  partner  ha  >  applied  paragraph 
(k)(3)(ii)(A)  of  this  section,  but  before 
the  contribution  to  the  partnership. 
Finally,  this  ainoimt  is  reduced  by  the 
amount  of  inci  )me,  if  any,  that  the 
contributing  p  irtner  is  required  to 
recognize  as  ajresult  of  the  contribution. 

(2)  Revaluations  of  partnership 
property.  The  principles  of  section 
704(c)  and  §  1  704-3  apply  to' 
allocations  of  ncome  br  loss  with 
respect  to  a  loi  »g-term  contract  that  is 


revalued  by  a  partnership  under 
§  1.704-l(b)(2)(iv)(f).  The  amount  of 
built-in  income  or  built-in  loss 
attributable  to  such  a  contract  is  equal 
to  the  amount  of  income  or  loss  that 
would  be  taken  into  account  if, 
immediately  before  the  revaluation,  the 
contract  were  disposed  of  for  its  fair 
market  value  in  a  constructive 
completion  transaction. 

[3)  Allocation  methods.  In  the  case  of 
a  contract  accounted  for  under  the  CCM, 
any  built-in  income  or  loss  under 
section  704(c)  is  taken  into  account  in 
the  year  the  contract  is  completed.  In 
the  case  of  a  contract  accounted  for 
under  a  long-term  contract  method  of 
accounting  other  than  the  CCM,  any 
built-in  income  or  loss  under  section 
704(c)  must  be  taken  into  account  in  a 
m£uiner  that  reasonably  accounts  for  the 
section  704(c)  income  or  loss  over  the 
remaining  term  of  the  contract. 

(B)  Basis  adjustments  under  sections 
743(b)  and  734(b).  For  purposes  of 

§§  1.743-l(d),  1.755-l(b),  and  1.755- 
1(c),  the  amount  of  ordinary  income  or 
loss  attributable  to  a  contract  accounted 
for  under  a  long-term  contract  method 
of  accounting  is  the  amount  of  income 
or  loss  that  the  partnership  would  take 
into  account  under  the  constructive 
completion  rules  of  paragraph  (k)(2)  of 
this  section  if,  at  the  time  of  the  sale  of 
a  partnership  interest  or  the  distribution 
to  a  partner,  the  partnership  disposed  of 
the  contract  for  its  fair  market  value  in 
a  constructive  completion  transaction.  If 
all  or  part  of  the  transferee's  basis 
adjustment  under  section  743(b)  or  the 
partnership's  basis  adjustment  under 
section  734(b)  is  allocated  to  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting,  the  basis 
adjustment  shall  reduce  or  increase,  as 
the  case  may  be,  the  affected  party's 
income  or  loss  from  the  contract.  In  the 
case  of  a  contract  accounted  for  under 
the  CCM,  the  basis  adjustment  is  taken 
into  account  in  the  year  in  which  the 
contract  is  completed.  In  the  case  of  a 
contract  accounted  for  under  a  long- 
term  contract  method  of  accounting 
other  than  the  CCM,  the  portion  of  that 
basis  adjustment  that  is  recovered  in 
each  taxable  year  of  the  partnership , 
must  be  determined  by  the  partnership 
in  a  manner  that  reasonably  accoiuits  for 
the  adjustment  over  the  remaining  term 
of  the  contract. 

(C)  Cross  reference.  See  paragraph 
(k)(2)(iv)(E)  of  this  section  for  rules 
relating  to  the  application  of  section  751 
to  the  transfer  of  an  interest  in  a 
partnership  holding  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting. 

(D)  Exceptions  to  step-in-the-shoes 
rules.  Upon  a  contribution  described  in 


paragraph  (k)(3)(i)(J)  of  this  section,  a 
transfer  described  in  paragraph 
(k)(3)(i)(K)  of  this  section,  or  a 
distribution  described  in  paragraph 
(k)(3)(i)(L)  of  this  section,  paragraphs 
(k)(3)(ii)  and  (iii)  of  this  section  apply  to 
a  contact  accoiuited  for  imder  a  long- 
term  contract  method  of  accoimting 
only  if  the  partnership's  books  are 
properly  closed  with  respect  to  that 
contract  under  section  706.  In  these 
cases,  the  partnership  is  treated  as  both 
the  old  taxpayer  and  the  new  taxpayer 
for  purposes  of  paragraphs  (k)(3)(ii)  and 
(iii)  of  this  section.  In  all  other  cases 
involving  these  transactions,  the 
partnership  shall  compute  its  income  or 
loss  from  each  contract  accoimted  for 
under  a  long-term  contract  method  of 
accounting  for  the  period  that  includes 
the  date  of  the  transaction  as  though  no 
change  in  taxpayer  had  occurred  with 
respect  to  the  contract,  and  must 
allocate  the  income  or  loss  from  the 
contract  for  that  period  under  a 
reasonable  method  complying  with 
section  706. 
***** 

(5)  *    *    * 

Example  9.  Constructive  completion — 
PCM — distribution  of  contract  by 
partnership — (i)  Facts.  In  Year  1,  W,  X,  Y, 
and  Z  each  contribute  $100,000  to  form  equal 
partnership  PRS.  In  Year  1,  PRS  enters  into 
a  contract.  The  total  contract  price  is 
$1,000,000  and  the  estimated  total  allocable 
contract  costs  are  $800,000.  In  Year  1,  PRS 
incurs  costs  of  $600,000  and  receives 
5650,000  in  progress  payments  under  the 
contract.  Under  the  contract,  PRS  performed 
all  of  the  services  required  in  order  to  be 
entitled  to  receive  the  progress  payments, 
and  there  was  no  obligation  to  return  the 
payments  or  perform  any  additional  services 
in  order  to  retain  the  payments.  PRS  properly" 
accounts  for  the  contract  under  the  PCM.  In 
Year  2,  PRS  distributes  the  contract  to  X  in 
liquidation  of  X's  interest.  PRS  incurs  no 
costs  and  receives  no  progress  payments  in 
Year  2  prior  to  the  distribution.  At  the  time 
of  the  distribution,  PRS's  only  asset  other 
than  the  long-term  contract  and  the  partially 
constructed  property  is  $450,000  cash 
($400,000  initially  contributed  and  $50,000 
in  excess  progress  payments).  The  fair  market 
value  of  the  contract  is  $150,000.  Pursuant  to 
the  distribution,  X  assumes  PRS's  contract 
obligations  and  rights.  In  Year  2,  X  incurs 
additional  allocable  contract  costs  of  $50,000. 
X  correctly  estimates  at  the  end  of  Year  2  that 
X  will  have  to  incur  an  additional  $75,000  of 
allocable  contract  costs  in  Year  3  to  complete 
the  contract  (rather  than  $150,000  as 
originally  estimated  by  PRS).  Assume  that  X 
properly  accounts  for  the  contract  under  the 
PCM,  that  PRS  has  no  income  or  loss  other 
than  income  or  loss  from  the  contract,  and 
that  PRS  has  an  election  under  section  754 
in  effect  in  Year  2. 

(ii)  Tax  consequences  to  PRS.  For  Year  1, 
PRS  reports  receipts  of  $750,000  (the 
completion  factor  multiplied  by  total  contract 
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price  ($600.000/$800,000  x  $1,000,000))  and 
costs  of  $600,000,  for  a  profit  of  $150,000, 
which  is  allocated  equally  among  W;  X,  Y, 
and  Z  ($37,500  each).  Immediately  prior  to 
the  distribution  of  the  contract  to  X  in  Year 
2,  the  contract  is  deemed  completed.  Under 
paragraph  (k)(2)(iv)(B)  of  this  section,  the  fair 
market  value  of  the  contract  ($150,000)  is 
treated  as  the  amount  realized  from  the 
transaction.  For  purposes  of  applying  the 
PCM  in  Year  2,  the  total  contract  price  is 
$800,000  (the  sum  of  the  amounts  received 
under  the  contract  and  the  amount  treated  as 
realized  from  the  transaction  ($650,000  + 
$150,000))  and  the  total  allocable  contract 
costs  are  $600,000.  Thus,  in  Year  2  PRS 
reports  receipts  of  $50,000  (total  contract 
price  minus  receipts  already  reported 
($800.000 — $750,000)).  and  costs  incurred  in 
year  2  of  $0,  for  a  profit  of  $50,000.  Under 
paragraph  (k)(2)(iv)(B)  of  this  section,  this 
profit  must  be  allocated  among  W,  X,  Y,  and 
Z  as  though  the  partnership  closed  its  books 
on  the  date  of  the  distribution.  Accordingly, 
each  partner's  distributive  share  of  this 
income  is  $12,500. 

(iii)  Tax  consequences  to  X.  X's  basis  in  its 
interest  in  PRS  immediately  prior  to  the 
distribution  is  $150,000  (X's  $100,000  initial 
contribution,  increased  by  $37,500,  X's 
distributive  share  of  Year  1  income,  and 
$12,500,  X's  distributive  share  of  Year  2 
income).  Under  paragraph  (k)(2)(iv){D)  of  this 
section,  PRS's  basis  in  the  contract  (including 
the  uncompleted  property,  if  applicable) 
immediately  prior  to  the  distribution  is  equal 
to  $150,000  (the  partnership's  allocable 
contract  costs.  $600,000,  increased  by  the 
amount  of  income  recognized  by  PRS  on  the 
contract  through  the  date  of  the  distribution 
(including  amounts  recognized  as  a  result  of 
the  constructive  completion),  $200,000. 
decreased  by  the  amounts  that  the 
partnership  has  received  or  reasonably 
expects  to  receive  under  the  contract, 
$650,000).  Under  section  732,  X's  basis  in  the 
contract  (including  the  uncompleted 
property)  after  the  distribution  is  $150,000. 
Under  paragraph  (k)(2)(iv)(C)  of  this  section, 
X's  basis  in  the  contract  (including  the 
uncompleted  property)  is  treated  as 
consideration  paid  by  X  that  is  allocable  to 
the  contract.  X's  total  contract  price  is 
$200,000  (the  amount  remaining  to  be  paid 
under  the  terms  of  the  contract  less  the 
consideration  allocable  to  the  contract 
($350,000— $150,000)).  For  Year  2,  X  reports 
receipts  of  $80,000  (the  completion  factor 
multiplied  by  the  total  contract  price 
(($50,000/$125,000)  X  $200,000))  and  costs  of 
$50,000  (the  costs  incurred  after  the 
distribution  of  the  contract),  for  a  profit  of 
$30,000.  For  Year  3,  X  reports  receipts  of 
$120,000  (the  total  contract  price  minus 
receipts  already  reported  ($200,000 — 
$80,000))  and  costs  of  $75,000.  for  a  profit  of 
$45,000. 

(iv)  Section  734(b).  Because  X's  basis  in  the 
contract  (including  the  uncompleted 
property)  immediately  after  the  distribution. 
$150,000,  is  equal  to  PRS's  basis  in  the 
contract  (including  the  uncompleted 
property)  immediately  prior  to  the 
distribution,  a  basis  adjustment  under  section 
734(b)  is  not  required. 

Example  10.  Constructive  completion— 
CCM — distribution  of  contract  by 


partnership — (i)  Facts.  The  facts  are  the 
same  as  in  Example  9,  except  that  PRS  and 
X  properly  account  for  the  contract  under  the 
CCM. 

(ii)  Tax  consequences  to  PRS.  PRS 
reports  no  income  or  costs  from  the 
contract  in  Year  1.  Immediately  prior  to 
the  distribution  of  the  contract  to  X  in 
Year  2,  the  contract  is  deemed 
completed.  Under  paragraph 
(k)(2)(iv)(B)  of  this  section,  the  fair 
market  value  of  the  contract  ($150,000) 
is  treated  as  the  amount  realized  from 
the  transaction.  For  purposes  of 
applying  the  CCM  in  Year  2,  the  gross 
contract  price  is  $800,000  (the  sum  of 
the  amounts  received  imder  the  contract 
and  the  amoiuit  treated  as  realized  from 
the  transaction  ($650,000  +  $150,000)) 
and  the  total  allocable  contract  costs  are 
$600,000.  Thus,  in  Year  2  PRS  reports 
profits  of  $200,000 

($800,000 -$600,000).  This  profit  must 
be  allocated  among  W,  X,  Y,  and  Z  as 
though  the  partnership  closed  its  books 
on  the  date  of  the  distribution. 
Accordingly,  each  partner's  distributive 
share  of  this  income  is  $50,000. 

(iii)  Tax  consequences  to  X.  X's  basis 
in  its  interest  in  PRS  immediately  prior 
to  the  distribution  is  $150,000  ($100,000 
initial  contribution,  increased  by 
$50,000,  X's  distributive  share  of  Year  2 
income).  Under  paragraph  (k)(2)(iv)(D) 
of  this  section,  PRS's  basis  in  the 
contract  (including  the  imcompleted 
property,  if  applicable)  immediately 
prior  to  the  distribution  is  equal  to 
$150,000  (the  partnership's  allocable 
contract  costs,  $600,000,  increased  by 
the  amoimt  of  cumulative  taxable 
income  recognized  by  PRS  on  the 
contract  through  the  date  of  the 
distribution  (including  amounts 
recognized  as  a  result  of  the 
constructive  completion),  $200,000, 
decreased  by  the  amounts  that  the 
partnership  has  received  or  reasonably 
expects  to  receive  imder  the  contract, 
$650,000).  Under  section  732,  X's  basis 
in  the  contract  (including  the 
uncompleted  property)  after  the 
.distribution  is  $150,000.  Under 
paragraph  (k)(2)(iv)(C)  of  this  section, 
X's  basis  in  the  contract  is  treated  as 
consideration  paid  by  X  that  is  allocable 
to  the  contract.  Under  the  CCM,  X 
reports  no  gross  receipts  or  costs  in  Year 
2.  For  Year  3,  the  completion  year,  X 
reports  its  gross  contract  price  of 
$200,000  (the  amotmt  remaining  to  be 
paid  under  the  terms  of  the  contract  less 
the  consideration  allocable  to  the 
conbract  ($350,000 -$150,000))  and  its 
total  allocable  contract  costs  of  $125,000 
(the  allocable  contract  costs  that  X 
incmred  to  complete  the  contract 
($50,000  +  $75,000)),  for  a  profit  of 
$75,000.  5 


(iv)  Section  734(b).  The  results  under 
section  734(b)  are  the  same  as  in 
Example  9. 

Example  1 1  .Step-in-the-shoes — PCM — 
contribution  of  contract  to  partnership — (i) 
Facts.  In  Year  1,  X  enters  into  a  contract  that 
X  properly  accounts  for  under  the  PCM.  The 
total  contract  price  is  $1 .000,000  and  the 
estimated  total  allocable  contract  costs  are 
$800,000.  In  Year  1.  X  incurs  costs  of 
$600,000  and  receives  $650,000  in  progress 
payments  under  the  contract.  Under  the 
contract,  X  performed  all  of  the  services 
required  in  order  to  be  entitled  to  receive  the 
progress  payments,  and  there  was  no 
obligation  to  return  the  payments  or  perform 
any  additional  services  in  order  to  retain  the 
payments.  In  Year  2,  X  contributes  the 
contract  (including  the  uncompleted 
property)  with  a  basis  of$0  and  $125,000  of 
cash  to  partnership  PRS  in  exchange  for  a 
one-fourth  partnership  interest.  X  incurs 
costs  of  $10,000,  and  receives  no  progress 
payments  in  Year  2  prior  to  the  contribution 
of  the  contract.  X  and  the  other  three 
partners  of  PRS  share  equally  in  its  capital, 
profits,  and  losses.  The  parties  determine 
that,  at  the  time  of  the  contribution,  the  fair 
market  value  of  the  contract  is  $160,000. 
Following  the  contribution  in  Year  2,  PRS 
incurs  additional  allocable  contract  costs  of 
$40,000.  PRS  correctly  estimates  at  the  end 
of  Year  2  that  it  will  have  to  incur  an 
additional  $75,000  of  allocable  contract  costs 
in  Year  3  to  complete  the  contract  (rather 
than  $150,000  as  originally  estimated  by 
PRS).  (ii)  Tax  consequences  toX.  For  Year  1, 
X  reports  receipts  of  $750,000  (the 
completion  factor  multiplied  by  the  total 
contract  price  ($600.000/$800.000  x 
$1,000,000))  and  costs  of  $600,000,  for  a 
profit  of  $150,000.  Because  the  mid-contract 
change  in  taxpayer  results  from  a  transaction 
described  in  paragraph  (k)(3)(i)(I)  of  this 
section,  X  is  not  treated  as  completing  the 
contract  in  Year  2.  Under  paragraph 
(k)(3)(ii)(A)  of  this  section,  for  Year  2,  X 
reports  receipts  of  $12,500  (the  completion 
factor  multiplied  by  the  total  contract  price 
($610,000/$800,000  XX  $1,000,000). 
$762,500,  decreased  by  receipts  already 
reported,  $750,000)  and  costs  of  $10,000.  for 
a  profit  of  $2,500.  Under  section  722.  X's 
initial  basis  in  its  interest  in  PRS  is  $125,000. 
Pursuant  to  paragraph  (k)(3)(iv)(A){J)  of  this 
section.  X  must  increase  its  basis  in  its 
interest  in  PRS  by  the  amount  of  gross 
receipts  X  recognized  under  the  contract, 
$762,500.  and  reduce  its  basis  by  the  amount 
of  gross  receipts  X  received  under  the 
contract,  the  $650,000  in  progress  payments. 
Accordingly.  X's  basis  in  its  interest  in  PRS 
is  $237,500. 

(iii)  Tax  consequences  to  PRS.  Because  the 
mid-contract  change  in  taxpayer  results  from 
a  step-in-the-shoes  transaction.  PRS  must 
account  for  the  contract  using  the  same 
methods  of  accounting  used  by  X  prior  to  the 
treinsaction.  The  total  contract  price  is  the 
sum  of  any  amounts  that  X  and  PRS  have 
received  or  reasonably  expect  to  receive 
under  the  contract,  and  total  allocable 
contract  costs  are  the  allocable  contract  costs 
of  X  and  PRS.  For  Year  2.  PRS  reports 
receipts  of  $134,052  (the  completion  factor 
multiplied  by  the  total  contract  price 
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[($650,0OO/$72  5,000)  x  $1,000,000), 
$896,552,  decreased  by  receipts  reported  by 
X.  $762,500)  ai  id  costs  of  $40,000,  for  a  profit 
of  $94,052.  Foi  Year  3,  PRS  reports  receipts 
of  $103,448  (til  B  total  contract  price  minus 
prior  year  rece  pts  ($1,000,000 -$896,552)) 
and  costs  of  $7  5,000,  for  a  profit  of  $28,448. 

(iv)  Section  :  '04lc).  The  principles  of 
section  704(c)  iind  §  1.704-3  apply  to 
allocations  of  Licome  or  loss  with  respect  to 
the  contract  coitributed  by  X.  In  this  case, 
the  amount  of  I  milt-in  income  that  is  subject 
to  section  704(i :)  is  the  amount  of  income  or 
loss  that  the  co  itributing  partner  would  take 
into  account  if  the  contract  were  disposed  of 
for  its  fair  marl  et  value  in  a  constructive 
completion  trai  isaction.  This  calculation  is 
treated  as  occu  ring  immediately  after  the 
partner  has  apf  lied  paragraph  (k)(3)(ii)(A)  of 
this  section,  bu  t  before  the  contribution  to 
the  partnership .  In  a  constructive  completion 
transaction,  the  total  contract  price  would  be 
$810,000  (the  s  jm  of  the  amounts  received 
under  the  conti  act  and  the  amount  realized 
in  the  deemed  i  ale  ($650,000  -t-  $160,000)).  X 
would  report  receipts  of  $47,500  (total 
contract  price  rfiinus  receipts  already 
reported  ($810iX)0  -  $762,500))  and  costs  of 
$0,  for  a  profit  of  $47,500.  Thus,  the  amount 
of  built-in  inco  ne  that  is  subject  to  section 
704(c)  is  $47.5(  0.  The  partnership  must 
apply  section  7  )4(c)  to  this  income  in  a 
manner  that  res  sonably  accounts  for  the 
income  over  thi  (  remaining  term  of  the 
contract.  For  e)<  ample,  in  Year  2,  PRS  could 
allocate  $26,811 1  to  X  under  auction  704(c) 
(the  amount  of  juilt-in  income,  $47,500, 
multiplied  by  al  fraction,  the  numerator  of 
which  is  the  cotnpietion  factor  for  the  year, 
$650,000/725,000,  less  the  completion  factor 
for  the  prior  year,  $610,000/$800,000,  and 
the  denominator  of  which  is  100  percent 
reduced  by  the  completion  factor  for  the 
taxable  year  preceding  the  event  creating  the 
section  704(c)  iijcome  or  loss.  $610,000/ 
$800,000).  The  Remaining  $67,242  would  be 
allocated  equal^  among  all  of  the  partners. 
In  Year  3.  the  completion  year,  PRS  could 
allocate  $20,690  to  X  under  section  704(c) 
($47,500  X  (($7a5.000/$725,000  -  $650,000/ 
$725,000)/(100  Percent  -  $610,000/ 
$800,000)1),  Thi  remaining  $7,758  would  be 
allocated  equall[y  among  all  the  partners. 

Example  12  $tep-in-the-shoes — CCM — 
contribution  of  Contract  to  partnership — (i) 
Facts.  The  factslare  the  same  as  in  Example 
J  7,  except  that  X  and  PRS  properly  account 
for  the  contract  under  the  (XM,  and  X  has 
a  basis  of  $610,fl00  in  the  contract  (including 
the  uncompletep  property). 

(ii)  Tax  cons^uences  to  X.  X  reports  no 
income  or  costsi  from  the  contract  in  Years  1 
or  2.  X  is  not  treated  as  completing  the 
contract  in  Yeai  2.  Under  section  722,  X's 
initial  basis  in  i:s  interest  in  PRS  is  $735,000 
(the  sum  of  $1 2  >  ,000  cash  and  X's  basis  of 
$610,000  in  the  contract  (including  the 
uncompleted  property)).  Pursuant  to 
paragraph  (k)(3l(iv)(A)(I)(ii)  of  this  section,  X 
must  reduce  itslbasis  in  its  interest  in  PRS 
by  the  amount  c  f  gross  receipts  X  received 
under  the  contrict.  or  $650,000.  Accordingly. 
X's  basis  Ln  its  interest  in  PRS  is  $85,000. 

(iii)  Tax  cons  iquences  to  PRS.  PRS  must 
account  for  the  :ontract  using  the  same 
methods  of  accc  unting  used  by  X  prior  to  the 


transaction.  Under  the  CCM,  PRS  reports  no 
gross  receipts  or  costs  in  Year  2.  For  Year  3, 
the  completion  year.  PRS  reports  its  gross 
contract  price  of  $1,000,000  (the  sum  of  any 
amounts  that  X  and  PRS  have  received  or 
reasonably  expect  to  receive  under  the 
contract),  and  total  allocable  contract  costs  of 
$725,000  (the  allocable  contract  costs  of  X 
and  PRS),  for  a  profit  of  $275,000. 

(iv)  Section  704(c).  In  this  case,  the  amount 
of  built-in  income  that  is  subject  to  section 
704(c)  is  the  amount  of  income  or  loss  that 
the  contributing  partner  would  take  into 
account  if  the  contract  were  disposed  of  for 
its  fair  market  value  in  a  constructive 
completion  transaction.  This  calculation  is 
treated  as  occurring  immediately  afler  the 
partner  has  applied  paragraph  (k)(3)(ii)(A)  of 
this  section,  but  before  the  contribution  to 
the  partnership.  In  a  constructive  completion 
transaction.  X  would  report  its  gross  contract 
price  of  $810,000  (the  sum  of  the  amounts 
received  under  the  contract  and  the  amount 
realized  Ln  the  deemed  sale  ($650,000  + 
$160,000))  and  its  total  allocable  ccntract 
costs  of  $610,000,  for  a  profit  of  $200,000. 
Thus,  the  amount  of  built-in  income  that  is 
subject  to  section  704(c)  is  $200,000.  Out  of 
PRS's  income  of  $275,000,  in  Year  3, 
$200,000  must  be  allocated  to  X  under 
section  704(c).  and  the  remaining  $75,000  is 
allocated  equally  among  all  of  the  partners. 

Example  13.  Step-in-the-shoes — PCM — 
transfer  of  a  partnership  interest — (i)  Facts. 
In  Year  1 ,  W,  X,  Y,  and  Z  each  contribute 
$100,000  to  form  equal  partnership  PRS.  In 
Year  1 ,  PRS  enters  into  a  contract.  The  total 
contract  price  is  $1,000,000  and  the 
estimated  total  allocable  contract  costs  are 
$800,000.  In  Year  1.  PRS  incurs  costs  of 
$600,000  and  receives  $650,000  in  progress 
payments  under  the  contract.  Under  the 
contract,  PRS  performed  all  of  the  services 
required  in  order  to  be  entitled  to  receive  the 
progress  payments,  and  there  was  no 
obligation  to  return  the  payment  or  perform 
any  additional  services  in  order  to  retain  the 
payments.  PRS  properly  accounts  for  the 
contract  under  the  PCM.  In  Year  2.  W 
transfers  W's  interest  in  PRS  to  T  for 
$150,000.  Assume  that  $10,000  of  PRS's  Year 
2  costs  are  incurred  prior  to  the  transfer, 
$40,000  are  incurred  after  the  transfer;  and 
that  PRS  receives  no  progress  payments  in 
Yfear  2.  Also  assume  that  the  fair  market 
value  of  the  contract  on  the  date  of  the 
transfer  is  $160,000,  that  PRS  closes  its  books 
with  respect  to  the  contract  under  section 
706  on  the  date  of  the  transfer,  and  that  PRS    ' 
correctly  estimates  at  the  end  of  Year  2  that 
it  will  have  to  incur  an  additional  $75,000  of 
allocable  contract  costs  in  Year  3  to  complete 
the  contract  (rather  than  $150,000  as 
originally  estimated  by  PRS). 

(ii)  Income  reporting  for  period  ending  on 
date  of  transfer  For  Year  1,  PRS  reports 
receipts  of  $750,000  (the  completion  factor 
multiplied  by  total  contract  price  ($600,000/ 
$800,000  X  $1,000,000))  and  costs  of 
$600,000.  for  a  profit  of  $150,000.  This  profit 
is  allocated  equally  among  W,  X.  Y.  and  Z 
($37,500  each).  Under  paragraph  (k)(3)(ii)(A) 
of  this  section,  for  the  part  of  Year  2  ending 
qn  the  date  of  the  transfer  of  W's  interest, 
PRS  reports  receipts  of  $12,500  (the 
completion  factor  multiplied  by  the  total 


contract  price  ($610.000/$800.000  x 
$1 .000.000)  minus  receipts  already  reported 
($750,000))  and  costs  of  $10,000  for  a  profit 
of  $2,500.  This  profit  is  allocated  equally 
among  W.  X.  Y.  and  Z  ($625  each). 

(iii)  Income  reporting  for  period  after 
transfer.  PRS  must  continue  to  use  the  PCM. 
For  the  part  of  Year  2  beginning  on  the  day 
after  the  transfer,  PRS  reports  receipts  of 
$134,052  (the  completion  factor  multiplied 
by  the  total  contract  price  decreased  by 
receipts  reported  by  PRS  for  the  period 
ending  on  the  date  of  the  transfer  [($650,000/ 
$725,000  X  $1,000,000)  -  $762,500])  and  costs 
of  $40,000,  for  a  profit  of  $94,052.  This  profit 
is  shared  equally  among  T,  X,  Y,  and  Z 
($23,513  each).  For  Year  3,  PRS  reports 
receipts  of  $103,448  (the  total  contract  price 
minus  prior  year  receipts 
($1,000,000  -  $896,552))  and  costs  of 
$75,000,  for  a  profit  of  $28,448.  The  profit  for 
Year  3  is  shared  equally  among  T,  X,  Y,  and 
Z  ($7,112  each). 

(iv)  Tax  Consequences  to  W.  W's  amount 
realized  is  $150,000.  W's  adjusted  basis  in  its 
interest  in  PRS  is  $138,123  ($100,000 
originally  contributed,  plus  $37,500,  W's 
distributive  share  of  PRS's  Year  1  income, 
and  $625,  W's  distributive  share  of  PRS's 
Year  2  income  prior  to  the  transfer). 
Accordingly,  W's  income  from  the  sale  of  W's 
interest  in  PRS  is  $11,875.  Under  paragraph 
(k)(2)(iv)(E)  of  this  section,  for  purposes  of 
section  751(a),  the  amount  of  ordinary 
income  attributable  to  the  contract  is 
determined  as  follows.  First,  the  partnership 
must  determine  the  amount  of  income  or  loss 
from  the  contract  that  is  allocated  under 
section  706  to  the  period  ending  on  the  date 
of  the  sale  ($625).  Second,  the  partnership 
must  determine  the  amount  of  income  or  loss 
that  the  partnership  would  take  into  account 
under  the  constructive  completion  rules  of 
paragraph  (k)(2)  of  this  section  if  the  contract 
were  disposed  of  for  its  fair  market  value  in 
a  constructive  completion  transaction. 
Because  PRS  closed  its  books  under  section 
706  with  respect  to  the  contract  on  the  date 
of  the  sale,  this  calculation  is  treated  as 
occurring  immediately  after  the  partnership 
has  applied  paragraph  (k)(3)(ii)(A)  of  this 
section  on  the  date  of  the  sale.  Ln  a 
constructive  completion  transaction,  the  total 
contract  price  would  be  $810,000  (the  sum  of 
the  amounts  received  under  the  contract  and 
the  amount  realized  in  the  deemed  sale 
($650,000  +  $160,000)).  PRS  would  report 
receipts  of  $47,500  (total  contract  price 
minus  receipts  already  reported 
($810,000 -$762,500))  and  costs  of  $0.  for  a 
profit  of  $47,500.  Thus,  the  amount  of 
ordinary  income  attributable  to  the  contract 
is  $47,500,  and  W's  share  of  that  income  is 
$11,875.  Thus,  under  §  1.751-l(a),  all  of  W's 
$11,875  of  income  from  the  sale  of  W's  ^- 

interest  in  PRS  is  ordinary  income. 

(v)  Tax  Consequences  to  T.  T's  adjusted 
basis  for  its  interest  in  PRS  is  $150,000. 
Under  §  1.743-l(d)(2),  the  amount  of  income 
that  would  be  allocated  to  T  if  the  contract 
were  disposed  of  for  its  fair  market  value 
(adjusted  to  account  for  income  from  the 
contract  for  the  portion  of  PRS's  taxable  year 
that  ends  on  the  date  of  the  transfer)  is 
$11,875.  Under  §  1.743-l(b),  the  amount  of 
T's  basis  adjustment  under  section  743(b)  is 


Federal  Register /Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Proposed  Rules 


46525 


$11,875.  Under  paragraph  (k)(3)(v)(B)  of  this 
section,  the  portion  of  T's  basis  adjustment 
that  is  recovered  in  Year  2  and  Year  3  must 
be  determined  by  PRS  in  a  manner  that 
reasonably  accounts  for  the  adjustment  over 
the  remaining  term  of  the  contracr  For 
example.  PRS  could  recover  $6,703  of  the 
adjustment  in  Year  2  (the  amount  of  the  basis 
adjustment,  $11,875,  multiplied  by  a  fraction, 
the  numerator  of  which  is  the  excess  of  the 
completion  factor  for  the  year.  $650,000/ 
$725,000,  less  the  completion  factor  for  the 
prior  year,  $610,000/$800,000.  and  the 
denominator  of  which  is  100  percent  reduced 
by  the  completion  factor  for  the  taxable  year 
preceding  the  transfer,  $610,000/$800,000). 
T's  distributive  share  of  income  in  Year  2 
from  the  contract  would  be  adjusted  ftxim 
$23,513  to  $16,810  as  a  result  of  the  basis 
adjustment.  In  Year  3,  the  completion  year, 
PRS  could  recover  $5,172  of  the  adjustment 
($11,875  X  [($725,00O/$725.OO0- $650,000/ 
$725,000)  /  (100  percent -$610,000/ 
$800,000)1).  T's  distributive  share  of  income 
in  Year  3,  the  completion  year,  from  the 
contract  would  be  adjusted  from  $7,112  to 
$1,940  as  a  result  of  the  basis  adjustment. 


Par.  4.  Section  1.460-6  is  amended  as 
follows: 

1.  Paragraph  (g)(3)(ii)(D)  is  revised. 

2.  Paragraph  (g)(4)  is  revised. 
The  revisions  read  as  follows: 

§1.460-6    Look-back  method. 

***** 

(g)*  *  * 

(3)*   *   * 

(ii)*  *  * 

(D)  Information  old  taxpayer  must 
provide — (1)  In  general.  Except  as 
provided  in  paragraph  (g)(3)(ii)(D)(2)  of 
this  section,  in  order  to  help  the  new 
taxpayer  to  apply  the  look-back  method 
with  respect  to  pre-transaction  taxable 
years,  any  old  taxpayer  that  accounted 
for  income  from  a  long-term  contract 
under  the  PCM  or  PCCM  for  either 
regidar  or  alternative  minimum  tax 
purposes  is  required  to  provide  the 
information  described  in  this  paragraph 
to  the  new  taxpayer  by  the  due  date  (not 
including  extensions)  of  the  old 
taxpayer's  income  tax  rettim  for  the  first 
taxable  year  ending  on  or  after  a  step- 
in-the-shoes  transaction  described  in 
§  1.460-4(k)(3)(i).  The  required 
information  is  as  follows — 

(j)  The  portion  of  the  contract 
reportfc  i  by  the  old  taxpayer  under  PCM 
for  regular  and  alternative  minimum  tax 
purposes  (i.e.,  whether  the  old  taxpayer 
used  PCM,  the  40/60  PCCM  method,  or 
the  70/30  PCCM  meUiod); 

[ii)  Any  submethods  used  in  the 
application  of  PCM  (e.g.,  the  simplified 
cost-to-cost  method  or  the  10-percent 
method); 

(jij)  The  amount  of  total  contract  price 
reported  by  year; 


(iV)  The  numerator  and  the 
denominator  of  the  completion  factor  by 
year; 

(v)  The  due  date  (not  including 
extensions)  of  the  old  taxpayer's  income 
tax  returns  for  each  taxable  year  in 
which  income  was  required  to  be 
reported; 

(vt)  Whether  the  old  taxpayer  was  a 
corporate  or  a  noncorporate  taxpayer  by 
year;  and 

(vij)  Any  other  information  required 
by  the  Commissioner  by  administrative 
pronoimcement. 

(2)  Special  rules  for  certain  pass- 
throu^  entity  transactions.  For 
purposes  of  paragraph  (g)(3)(ii)(D)(l)  of 
this  section,  in  the  case  of  a  transaction 
described  in  §  1.460-4(k)(3)(i)(I),  the 
contributing  partner  is  treated  as  the  old 
taxpayer,  and  the  partnership  is  treated 
as  the  new  taxpayer.  In  the  case  of 
transactions  described  in  §§  1 .460- 
4(k)(3)(i){F),  (G),  [J],  (K).  or  (L),  the  old 
taxpayer  is  not  required  to  provide  the 
information  described  in  paragraph 
{g)(3)(ii)(D)(l)  of  this  section,  because 
information  necessary  for  the  new 
taxpayer  to  apply  the  look-back  method 
is  provided  by  the  pass-through  entity. 
This  paragraph  (g)(3)(ii)(D)  is  applicable 
for  transactions  on  or  after  August  6, 
2003. 
«        *        *        *        * 

(4)  Effective  date.  Except  as  provided 
in  paragraph  (g)(3)(ii)(D)  of  this  section, 
this  paragraph  (g)  is  applicable  for 
transactions  on  or  after  May  15,  2002. 

***** 

Par.  5.  In  §  1.704-3,  a  sentence  is 
added  at  the  end  of  paragraph  (a)(3)(ii) 
to  read  as  follows: 

§1.704-3    Contributed  property. 

(a)*  *  * 

(3)*   *   * 

(ii)  •  *   *  See  §1.460-4(k)(3)(v)(A)  for 
a  rule  relating  to  the  amount  of  built-in 
income  or  built-in  loss  attributable  to  a 
contract  accoimted  for  under  a  long- 
term  contract  method  of  accoiuiting. 
***** 

Par.  6.  Section  1.722-1  is  amended  by 
adding  a  new  sentence  between  the 
sixth  and  seventh  sentences  to  read  as 
follows: 

§  1 .722-1     Basis  of  contributing  partner's 
interest. 

*   *   *See§1.460-4(k)(3)(iv)(A)for 
rules  relating  to  basis  adjustments 
required  where  a  contract  accounted  for . 
imder  a  long-term  contract  method  of 
accounting  is  transferred  in  a 
contribution  to  which  section  721(a) 
applies. 
***** 

Par.  7.  A  sentence  is  added  at  the  end 
of  §  1.723-1  to  read  as  follows: 


§1.723-1    Basis  of  property  contributed  to 
partnership. 

*   *   *See§1.460-4(k)(3)(iv){B)(2)for 
rules  relating  to  adjustments  to  the  basis 
of  contracts  accounted  for  using  a  long- 
term  contract  method  of  accounting  that 
are  acquired  in  certain  contributions  to 
which  section  721(a)  applies. 

Par.  8.  In  §  1.732-1,  a  sentence  is 
added  at  the  end  of  paragraph  (c)(l)(i) 
to  read  as  follows: 

§  1 .732-1    Basis  of  distributed  property 
ottier  than  money. 

*         *,        *         *         * 

(c)*  *  • 

(D*  *  • 

(i)*  *  •See§1.460-4nc)(2)(iv)(D)for 
a  rule  determining  the  partnership's 
basis  in  a  long-term  contract  accounted 
for  under  a  long-term  contract  method 
of  accounting. 
***** 

Par.  9.  In  §  1.734-1,  the  undesignated 
paragraph  immediately  following 
paragraph  (b)(l)(ii)  is  revised  to  read  as 
follows: 

§  1 .734-1    Optional  adjustment  to  basis  of 
undistritxited  partnership  property. 

***** 

(b)*  *  * 

(i)*  '  * 

(ii)*  •  * 

See  §  1.460-4(k){2)(iv){D)  for  a  rule 
determining  the  partnership's  basis  in  a 
long-term  contract  accounted  for  under 
a  long-term  contract  method  of 
accounting.  The  provisions  of  this 
paragraph  (b)(1)  are  illustrated  by  the 
following  examples: 
***** 

Par.  10.  Section  1.743-1  is  amended 
as  follows: 

1 .  A  sentence  is  added  at  the  end  of 
paragraph  (d)(2). 

2.  A  sentence  is  added  at  the  end  of 
paragraph  (j)(2). 

The  additions  read  as  follows: 

§  1 .743-1     Optional  adjustn>ent  to  basis  of 
partnership  property. 

***** 

(d)*  *  * 

(2)  *   *   *  See  §  1.460-4(k)(3)(v)(B)  for 
a  rule  relating  to  the  computation  of 
income  or  loss  that  would  be  allocated 
to  the  transferee  ft-om  a  contract 
accounted  for  under  a  long-term 
contract  method  of  accounting  as  a 
result  of  the  hypothetical  transaction. 
***** 

(j)*   *   * 

(2)*   *   •See§1.460-4(k)(3)(v)(B)for 
rules  relating  to  the  effect  of  a  basis 
adjustment  under  section  743(b)  that  is 
allocated  to  a  contract  accounted  for 
under  a  long-term  contract  method  of 
accounting  in  determining  the 
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T.^ICARE;  Individual  Case 
Management  program;  Program  for 
Persons  wltti  Disabilities;  Extended 
Benefits  for  Disabled  Family  Members 
of  Active  Duty  Service  Members; 
Custodial  Cane 


AGENCY:  Offici  f 
ACTION:  Propo  ied 


of  the  Secretary,  DoD. 
rule. 


SUMMARY:  The  Department  is  publishing 
this  proposed  rule  to  implement 
requirements  enacted  by  Congress  in 
section  701(g)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2002 
(NDAA-02),  Pub.  L.  107-107,  which 
terminates  the  Individual  Case 
Management  Program.  The  Department 
withdraws  its  proposed  rule  published 
at  66  FR  39699-39705,  August  1,  2001 
regarding  the  Individual  Case 
Management  Program.  This  rule  also 
implements  section  701(b)  of  the 
NDAA-02  which  provides  additional 
benefits  for  certain  eligible  active  duty 
dependents  by  amending  the  TRICARE 
regulations  at  32  CFR  199.5  governing 
the  Program  for  Persons  with 
Disabilities.  The  Program  for  Persons 
with  Disabilities  will  now  be  called  the 
Extended  Care  Healtli  Option.  Other 
administrative  jmiendments  are 
included  to  clarify  specific  policies  that 
relate  to  the  Extended  Care  Health 
Option,  custodial  care,  and  to  update 
related  definitions. 

Public  comments  are  invited  and  will 
be  considered  for  possible  revisions  to 
the  Final  Rule. 

DATES:  Written  comments  received  at 
the  address  indicated  below  by  October 
6.  200»will  be  accepted. 
ADDRESSES:  Because  of  staff  and 
resource  limitation,  we  cannot  accept 
comments  by  facsimile  (FAX) 
transmission  or  electronic  mail  (e-mail). 
Mail  written  comments  to  the  following 
address  ONLY:  TRICARE  Management 
Activity,  Medical  Benefits  and 
Reimbursement  Systems,  16401  East 
Centretech  Parkway,  Aurora,  CO  80011. 
Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Kottyan,  Medical  Benefits  and 
Reimbursement  Systems,  TRICARE 
Management  Activity,  telephone  (303) 
676-3520.  Questions  regarding  payment 
of  specific  claims  should  be  addressed 
to  the  appropriate  TRICARE  contractor. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Individual  Case  Management 
Program  (ICMP).  Under  the  provisions 
of  section  704(3)  of  the  NDAA-93  (Pub. 
L.  102-484],  10  U.S.C.  1079(a)(17)  was 
enacted  which  allowed  the  DoD  to 
establish  the  ICMP,  also  known  as  the 
Individual  Case  Management  Program 
for  Persons  with  Extraordinary 
Conditions  (ICMP-PEC).  This  allowed  a 
reasonable  deviation  from  the  restrictive 
statutory  coverage  of  health  services  for 
patients  who  had  exceptionally  serious, 
long-range,  costly  and  incapacitating 
conditions.  The  ICMP  was  officially 


implemented  in  March  1999  as  a  waiver 
program  that  provided  coverage  for  care 
and  services  that  were  normally 
restricted  from  coverage  under  the  Basic 
Program.  Specifically,  when  a 
beneficiary  was  determined  to  meet  the 
TRICARE  definition  of  custodial  care, 
coverage  under  the  Basic  Program  was 
limited  to  one  hour  of  skilled  nursing 
care  per  day,  twelve  physician  visits  per 
year  related  to  the  custodial  condition, 
diuable  medical  equipment  and 
prescription  medications.  The 
Department  recognized  that  the 
exclusion  of  coverage  when  a  family 
member  is  deemed  to  be  a  custodial  care 
patient  is  both  a  financial  and  emotional 
biu-den.  Consequently,  the  Department 
used  the  ICMP/ICMP-PEC  authority  to 
cover  medically  necessary  care  and  to 
enable  TRICARE  case  managers  to 
maximize  available  resources  for  these 
beneficiaries. 

Repeal  of  the  ICMP.  Section  701(g)  of 
the  NDAA-02  repealed  10  U.S.C. 
1079(a)(17),  the  statutory  authority  for 
the  ICMP.  However,  section  701(d) 
allows  the  Department  to  continue  to 
provide  payment  for  home  health  care 
or  custodial  care  services  not  otherwise 
authorized  under  the  Basic  Program  as 
if  the  ICMP  were  still  in  effect.  Payment 
may  occur  when  a  determination  is 
made  that  discontinuation  of  payment 
would  result  in  the  provision  of  services 
inadequate  to  meet  the  needs  of  the 
eligible  beneficiary  and  would  be  unjust 
to  the  beneficiary.  Eligible  beneficiaries 
are  defined  in  section  701(d)(3)  as 
covered  beneficiaries  who  were 
regarded  as  custodial  care  patients 
under  the  ICMP/ICMP-PEC  and 
received  medically  necessary  skilled 
services  for  which  the  Secretary 
provided  payment  before  December  28, 
2001. 

Custodial  Care.  Section  701(c)  of  the 
NDAA-02  provides  a  statutory 
definition  of  custodial  care  that  is  more 
consistent  with  other  federal  programs. 
The  change  also  results  in  the  narrowing 
of  the  statutory  exclusions  of  custodicd 
care  that  has  the  effect  of  eliminating 
current  program  restrictions  on  paying 
for  certain  medically  necessary  care. 
Note:  The  statutory  definition  of 
custodial  care  under  section  701(c) 
became  effective  on  December  28,  2001, 
the  effective  date  of  the  NDAA-02. 
Public  notice  of  the  substitution  of  the 
new  statutory  definition  for  the  former 
custodial  care  definition  in  32  CFR 
199.2  was  provided  on  June  13,  2002  (67 
FR  40597-40606). 

The  Program  for  Persons  with 
Disabilities  (PFPWD).  This  program  is 
now  renamed  the  Extended  Health  Care 
Option  (ECHO).  The  PFPWD  was 
established  by  Congress  in  1966  and 
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was  originally  called  the  Program  for  the 
Handicapped  (PFTH).  The  name  was 
changed  to  PFPWD  in  1997  to  reflect  the 
national  shift  away  from  the  label  pf 
handicapped  and  in  an  effort  to  be  more 
sensitive  to  our  beneficiaries  with 
special  needs.  The  program  was 
established  to  provide  financial 
assistance  for  active  duty  family 
members  who  are  moderately  or 
severely  mentally  retarded  or  have  a 
serious  physical  disability.  The  purpose 
of  the  program  was  to  help  defray  the 
cost  of  services  not  available  either 
through  the  Basic  Program  or  through 
other  public  agencies  as  a  result  of  state 
residency  requirements.  Section  701(b) 
of  the  NDAA-02  strikes  10  U.S.C. 
1079(d),  (e).  and  (f),  which  was  the 
statutory  authority  for  the  PFPWD,  and 
re-authorizes  the  program  with  new  sub- 
sections (d),  (e),  and  (f).  These  new  sub- 
sections add  an  extraordinary  physical 
or  psychological  condition  as  a 
qualifying  condition  and  remove  the 
requirement  to  use  public  facilities  to 
the  extent  that  they  are  available  and 
adequate  in  all  circiunstances.  They  also 
include  discretion  to  increase  the 
allowable  monthly  Government  cost- 
share  for  allowable  services  from  a 
maximum  of  $1 ,000  per  month  and 
expand  the  benefit  to  allow  for  coverage 
of  ECHO  home  health  care  and  services 
beyond  the  Basic  program.  It  also 
includes  th^  discretion  to  allow 
coverage  for  custodial  care  and  respite 
care. 

n.  The  Extended  Care  Health  Option 
(ECHO) 

The  primary  piu'pose  of  the  ECHO  is 
to  provide  extended  benefits  to  eligible 
beneficiaries  that  are  not  available 
through  the  Basic  Program  that  assist  in 
the  reduction  of  the  disabling  effects  of 
an  ECHO  qualifying  condition.  Under 
10  U.S.C.  1079(e),  ECHO  benefits  may 
be  provided  only  to  the  extent  such 
service,  supply  or  equipment  is  not  a 
covered  benefit  under  the  Basic 
Program.  This  may  include 
comprehensive  health  care  services, 
including  services  necessary  to 
maintain,  or  minimize  or  prevent 
deterioration  of,  function  of  an  eligible 
beneficiary. 

Eligibility.  Participation  in  the  ECHO 
is  voluntary  and  is  available  only  for 
TRICARE-eligible  family  members  of 
active  duty  service  members  who  have 
a  qualifying  condition.  Qualifying 
conditions  are  limited  under  10  U.S.C. 
1079(d)(3)(B)  to  beneficiaries  who  have: 

(a)  moderate  or  severe  mental 
retardation;  or 

(b)  a  serious  physical  disability;  or 


(c)  an  extraordinary  physical  or 
psychological  condition,  as  defined  in 
32  CFR  199.2. 

ECHO  Benefits.  Benefits  available 
under  ECHO  detailed  herein  include 
diagnostic  procediu'es  to  establish  a 
qu^ifying  condition,  treatment  through 
the  use  of  medical,  habilitative  or 
rehabilitative  means,  training  to  allow 
use  of  assistive  technology,  special 
education  instruction,  institutional  care 
within  a  State  when  a  residential 
environment  is  required,  transportation 
under  certain  circumstances,  and 
certain  adjimct  services  such  as  assistive 
services  of  a  qualified  interpreter  or 
translator  for  deaf  or  blind  beneficiaries 
in  conjunction  with  receipt  of  other 
allowed  ECHO  benefits,  equipment 
adaptation  and  maintenance,  and  ECHO 
home  health  care. 

ECHO  Respite  Care.  Under  10  U.S.C. 
1079(e)(6),  the  Department  may  provide 
respite  care  under  the  ECHO  program. 
Respite  care  is  defined  in  32  CFR  199.2 
as  short  term  care  for  a  patient  in  order 
to  provide  rest  and  change  for  those 
who  have  been  caring  for  the  patient  at 
home,  usually  the  patient's  family.  DoD 
recognizes  that  caring  for  a  special 
needs  beneficiary  poses  special 
challenges,  especially  for  active  duty 
families.  DoD  proposes  an  ECHO  benefit 
to  provide  a  maximum  of  16  hours  per 
month  of  respite  care.  The  benefit 
would  be  available  to  the  primary 
caregiver(s),  as  defined  in  32  CFR  199.2, 
in  any  month  in  which  the  beneficiary 
is  otherwise  receiving  ECHO  benefits. 
Respite  care  services  would  be  provided 
by  a  TRICARE-authorized  home  health 
agency  and  would  be  designed  to 
provide  health  care  services  for  the 
covered  beneficiary,  and  not  baby- 
sitting or  child-care  services  for  other 
members  of  the  family.  The  benefit 
would  not  be  cimiulative,  that  is,  any 
respite  care  hours  not  used  in  one- 
month  would  not  be  carried  over  or 
banked  for  a  subsequent  month(s).  The 
government's  cost-share  incurred  for 
these  services  accrue  to  the  proposed 
maximimi  monthly  benefit  of  $2,500. 

ECHO  Home  Health  Care  (EHHC). 
Under  10  U.S.C.  1079(e),  extended 
benefits  may  be  provided  to  eligible 
beneficiaries  to  the  extent  such  benefits 
are  not  provided  under  provisions  of 
chapter  55,  title  10,  United  States  Code, 
other  than  under  this  section.  Under  10 
U.S.C.  1079(e)(2),  the  ECHO  may 
include  "comprehensive  home  health 
care  supplies  and  services  which  may 
include  cost  effective  and  medically 
appropriate  services  other  than  part- 
time  or  intermittent  services  (within  the 
meaning  of  such  terms  as  used  in  the 
second  sentence  of  section  1861(m)  of 
the  Social  Security  Act)."  Section  701(a) 


of  the  NDAA-02  requires  home  health 
care  services  under  the  Basic  Program 
be  provided  in  the  manner  and  under 
the  conditions  described  in  section 
1861(m)  of  the  Social  Security  Act. 
Therefore,  the  Department  proposes  an 
ECHO  Home  Health  Care  (EHHC) 
benefit  for  qualifying  beneficiaries. 

EHHC  Eligibility.  To  qualify  for 
EHHC,  the  beneficiary  must  meet  all 
general  ECHO  program  eligibilify 
requirements  and  must: 

(a)  physically  reside  within  the  50 
United  States  or  the  District  of 
Coliunbia;  and 

(b)  be  homebound,  as  defined  in 
section  199.2  and  as  modified  in  this 
proposed  rule; 

(c)  require  medically  necessary  skiUed 
services  that  exceed  the  maximum  level 
of  coverage  provided  under  the  Basic 
Program's  home  health  care  benefit,  or 

(d)  require  frequent  interventions, 
other  than  skilled  medical  services,  by 
the  primary  caregiver(s)  such  that  EHHC 
services  are  necessary  to  allow  primary 
caregiver(s)  the  opportimity  to  rest; 

(e)  be  case  managed,  including  a 
periodic  assessment  of  needs,  and 
receive  services  as  outlined  in  a  written 
plan  of  care,  and 

(f)  receive  home  health  care  services 
from  a  TRICARE-authorized  home 
health  agency  as  described  in  section 
199.6(b)(4)(xv). 

EHHC  Benefit.  Covered  TRICARE- 
authorized  home  health  agency  services 
are  the  same  as,  and  provided  under  the 
same  conditions  as,  those  services 
provided  under  the  TRICARE  Basic 
Program  under  section  199.4(e)(21), 
with  the  exception  that  the  EHHC 
benefit  is  not  limited  to  part-time  or 
intermittent  home  health  care. 
Therefore,  DoD  proposes  that 
beneficiaries  who  are  eligible  for  the 
ECHO  and  require  home  health  care 
services  beyond  the  coverage  limits 
under  the  Basic  Progremi  will  receive  all 
home  health  care  services  under  EHHC 
and  no  portion  will  be  provided  under 
the  Basic  Program. 

EHHC  Plan  of  Care:  The  level  of 
ECHO  home  health  care  services 
authorized  will  be  based  on  a  written 
plan  of  care  that  supports  the  medical 
necessity  of  those  services  in  excess  of 
what  can  be  authorized  by  the  Basic 
Program,  or,  in  the  case  of  a  beneficiary 
who  requires  fr'equent  interventions,  the 
need  for  EHHC  in  order  to  allow  the 
primary  caregiver(s)  the  opportimity  to 
rest.  The  plan  of  care  must  include 
identification  of  the  professional 
qualifications  or  skill  level  of  the  person 
required  to  provide  the  care.  Reasonable 
justification  for  the  medical  necessity  of 
the  level  of  provider  must  be  included 
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in  the  plan  of  cafe,  otherwise, 
reimbursemait  will  not  be  authorized. 

EFFC  Respite  Care.  The  DoD  proposes 
to  provide  respite  care  within  the  EHHC 
benefit  specincally  tailored  for  families 
with  a  beneficiary  who  has  a  medical 
conditions(sMthat  requires  frequent 
interventions  by  the  primary  caregiver. 
For  the  purpose  of  this  respite  care,  the 
term  "frequent"  means  "more  than  two 
interventions!  during  the  eight-hour  per 
day  period  tmt  the  primary  caregiver 
would  normally  be  sleeping.  Th6  service 
performed  during  the  interventions  may 
have  been  taught  to  the  primary 
caregiver  by  a  medical  professional,  but 
the  services  performed  by  the  primary 
caregiver  are  puch  that  they  can  be 
performed  safely  and  effectively  by  the 
average  non-medical  person  without 
direct  supervision  of  a  licensed  nurse  or 
other  health  cjare  provider.  DoD 
proposes  than  when  an  eligible 
beneficiar3'"s  care  plan  reflects  a  need 
for  frequent  interventions  by  the 
primary  caregiver,  the  beneficiary's 
primary  caregiver  is  eligible  for  EHHC 
respite  services  in  lieu  of  the  ECHO 
respite  care  b  mefit.  Primary  caregivers 
in  this  situati  )n  would  be  eligible  for 
eight  hours  p(  sr  weekday  of  respite  care 
by  a  TRICAR^i-authorized  home  health 
agency.  The  services  provided  would  be 
designed  to  provide  health  care  services 
for  the  covered  beneficiary  so  that  the 
primary  caregiver  is  relieved  of  his/her 
responsibility  for  providing  such  care 
for  the  duration  of  that  period  of  respite 
care  in  order  1  hat  the  primary  caregiver 
may  rest.  The  TRICARE-authorized 
home  health  agency  will  not  provide 
baby-sitting  ot  child  care  services  for 
other  membeis  of  the  family.  The 
benefit  would  not  be  cumulative,  that  is, 
any  respite  care  hours  not  used  in  a 
given  day  woild  not  be  carried  over  or 
banked  for  us ;  on  another  occasion.  The 
government's  cost-share  incurred  for 
these  services  accrue  to  the  proposed 
fiscal  year  mafcimum  ECHO  Home 
Health  Care  benefit. 

EHHC  Gov^ment  Cost  Share. 
TRICARE-authorized  home  health 
agencies  who  provide  services  under  the 
Basic  Progranf  are  reimbursed  under 
section  199.l4(h)  using  the  same 
methods  and  rates  as  used  under  the 
Medicare  TRICARE-authorized  home 
health  agency^  prospective  payment 
system  under  section  1895  of  the  Social 
Security  Act  [42  U.S.C.  1385fff)  and  42 
CFR  part  484,  subpart  E,  except  for 
children  undar  age  ten  and  except  as 
otherwise  necessary  to  recognize 
distinct  characteristics  of  TRICARE 
beneficiaries  <  nd  as  described  in 
instructions  issued  by  the  Director, 
TRICARE  Management  Activity. 
However,  the  \4edicare  home  health 


agency  prospective  payment  system  is 
designed  to  reimburse  providers  who 
provide  part-time  or  intermittent 
services;  it  is  not  designed  to  reimburse 
providers  for  services  that  exceed  those 
limits.  As  a  result,  the  Department 
proposes  to  pay  billed  charges  or 
negotiated  rates  for  EHHC  services  up  to 
an  annual  fiscal  year  cap  in  an  amount 
no  greater  than  what  the  highest  locally 
wage-adjusted  maximum  Medicare 
Resource  Utilization  Grouping  (RUG-III) 
category  cost  to  the  Government  would 
be  if  services  were  provided  in  a 
TRICARE-authorized  skilled  nursing 
facility.  (See  67  FR  40597^0606,  June 
13,  2001,  concerning  the  TRICARE  Sub- 
Acute  Care  Program;  Uniform  Skilled 
Nm-sing  Facility  Benefit;  Home  Health 
Care  Benefit;  Adopting  Medicare 
Payment  Methods  for  Skilled  Nursing 
Facilities  and  Home  Health  Care 
Providers).  Because  the  highest  RUG-III 
category  is  used  to  determine  the  fiscal 
year  cap,  the  Department  will  not 
attempt  to  determine  what  RUG-III 
category  would  apply  to  the  beneficiary 
if  such  beneficiary  were  in  fact  admitted 
for  care  into  a  TRICARE-authorized 
skilled  nursing  facility. 

The  Maximum  monthly  Government 
cost-share  to  be  paid  to  the  home  health 
agency  for  ECHO  home  health  care  will 
be  the  billed  charge  or  negotiated  rate, 
but  in  no  case  will  it  exceed  one-twelfth 
of  the  fiscal  year  cap  calculated  as 
above. 

When  EHHC  beneficiaries  move 
within  the  50  United  States  or  the 
District  of  Columbia,  the  annual  fiscal 
year  cap  will  be  recalculated  as  above  to 
reflect  the  correct  wage-adjusted 
maximum  RUG-III  category  cost  for  the 
beneficiary's  new  location  and  apply  for 
the  remaining  portion  of  that  fiscal  year 
and  subsequent  fiscal  years. 

EHHC  Reimbursement.  A  TRICARE- 
authorized  home  health  agency  must 
bill  for  all  authorized  ECHO  home 
health  care  services  through  established 
TRICARE  claims  mechanisms.  No 
special  billing  arrangements  will  be 
authorized  in  coordination  with 
coverage  that  may  be  provided  by 
Medicaid  (subject  to  any  State  Agency 
Billing  Agreements),  or  other  federal, 
state,  community  or  private  programs. 

Reimbursement  for  all  EHHC  services 
will  be  based  on  the  professional  level 
of  the  TRICARE-authorized  home  health 
agency  individual(s)  providing  the 
authorized  care.  Specifically,  TRICARE 
will  reimbiu^e  up  to  100%  of  the 
CHAMPUS  Maximum  Allowable  Charge 
(CMAC)  rate  for  a  physician  or 
registered  nurse;  up  to  80%  of  the 
CMAC  for  a  licensed  practical  or 
vocational  nurse;  and  up  to  60%  of  the 
CMAC  for  a  home  health  aide. 


Beneficiary  Cost-share  Liability  for 
ECHO.  Under  10  U.S.C.  1079(fl, 
members  are  required  to  share  in  the 
cost  of  any  benefits  provided  to  their 
dependents  under  ECHO.  ECHO 
benefits  are  not  subject  to  a  deductible 
amount.  Regardless  of  the  number  of 
ECHO  eligible  family  members,  the 
sponsor's  monthly  cost-share  for 
allowed  ECHO  benefits  is  based  upon 
the  rank  of  the  uniformed  service 
member.  Under  10  US.C.  1079(f)(1)(A), 
» members  with  a  rank  of  E-1  are  required 
to  pay  the  first  $25  incurred  per  month, 
and  members  with  a  rank  of  O-IO  are 
required  to  pay  the  first  $250  incurred 
per  month.  It  is  proposed  that  the  cost- 
share  for  members  with  ranks  in- 
between  would  be  structiu^d  so  that  the 
vast  majority  would  pay  less  than  $100 
per  month,  with  the  most  senior 
enlisted  member  pmying  less  than  $50 
per  month. 

Sponsor  rank-based  cost-sharing  (refer 
to  Table  1,  32  CFR  199.5)  applies  to 
benefits  covered  by  the  ECHO  and  these 
cost-shares  do  not  apply  toward  the 
Basic  Program's  catastrophic  cap  under 
10  U.S.C.  1079(b)(5).  The  waiver  of  cost- 
shares  for  active  duty  family  members 
eiuolled  in  TRICARE  Prime  does  not 
apply  to  ECHO,  as  there  is  a  separate 
statutory  basis  for  the  ECHO  program 
and  its  cost-shares  compared  to  the 
Basic  Program  or  Prime. 

Government  Cost-share  Liability  for 
ECHO.  The  Govenmient's  monthly  cost- 
share  of  all  benefits  provided  to  a 
beneficiary  in  a  particular  month  imder 
the  PFPWD  was  statutorily  limited  to 
$1,000  by  10  U.S.C.  1079(e)(2)  for  all 
benefits.  The  Government's  monthly 
cost-share  of  any  benefits  provided 
under  ECHO  is  now  statutorily  limited 
by  section  701(b)  of  the  NDAA-02  (10 
U.S.C.  1079(f)(2)(A))  to  $2,500  for 
benefits  related  to  training, 
rehabilitation,  special  education, 
assistive  technology  devices,  and 
institutional  care  in  private,  non-profit, 
public,  and  state  institutions  and 
facilities,  cuid  if  appropriate, 
transportation  to  and  from  such 
institutions  and  facilities.  Because  the 
NDAA-02  provided  no  statutory 
limitation  concerning  the  amount  of  the 
Government's  monthly  cost-share  for  all 
other  benefits  under  ECHO,  the 
Department  has  discretion  to  determine 
the  maximum  monthly  Government 
cost-share.  Therefore,  the  Department 
proposes  to  increase  the  monthly 
Government  cost-share  from  $1,000  to 
$2,500  for  all  benefits  under  ECHO, 
with  the  exception  of  the  new  ECHO 
home  health  care  benefit  as  is  detailed 
herein.  The  primary  reason  for  this 
proposed  increase  is  that  the  maximum 
government  cost-share  has  not  been 
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adjusted  since  1980.  We  will  continue 
to  review  this  issue  to  ensure  that  the 
government's  cost-share  reasonably 
meets  the  needs  of  beneficiaries. 

Other  Requirements.  Other  ECHO 
requirements  are  as  follows: 

Registration:  Sec  701(b)  of  the  NDAA- 
02  (10  U.S.C.  1079(d)(1))  requires 
registration  to  receive  ECHO  benefits. 
Sponsors  of  potentially  qualifying 
beneficiaries  will  seek  to  register  then 
family  member(s)  for  ECHO  benefits 
through  the  applicable  Managed  Care 
Support  Contractor  who  will  certify 
eligibility  and  update  the  Defense 
Eligibility  Enrollment  Reporting  System 
(DEERS)  to  reflect  ECHO  eligibility.  No 
ECHO  benefits  may  be  authorized 
unless  the  beneficiary  is  registered  in 
DEERS  as  ECHO-eligible. 

EMFP  enrollment:  Each  of  the 
Services  has  their  own  Exceptional 
Family  Member  Program  (EFMP).  The 
programs  are  a  military  personnel 
program.  The  purpose  of  the  program  is 
to  have  military  personnel  offices 
evaluate  the  ability  of  a  military  and 
civilian  commimity  to  provide 
appropriate  medical  and/or  educational 
services  to  service  members'  dependents 
who  have  special  medical  or 
educational  needs  before  the  Service  re- 
assigns the  member  to  a  new  location. 
Although  each  Service  requires  its 
members  with  special  needs  to  enroll  in 
the  EFMP,  some  members  do  not 
comply  with  this  requirement.  The 
result  is  that  some  members  arrive  at 
assignment  locations  that  are  imable  to 
accommodate  the  special  medical  and/ 
or  educational  needs  of  their  dependent. 
Dependents  of  members  required  to  be 
enrolled  in  EFMP  are  similar  if  not 
identical  to  those  who  qualify  for  the 
ECHO  program.  The  Services  do  not 
routinely  provide  EFMP  enrollments  to 
TRICARE.  hi  accordance  with  10  U.S.C. 
1079(d)(1),  a  beneficiary  must  register 
with  TRICARE  in  order  to  qualify  for 
receipt  of  benefits  through  the  ECHO. 
We  propose  that  the  registration  process 
will  be  provided  by  the  applicable 
Managed  Care  Support  Contractor.  We 
also  propose  that  members  will  be 
required  to  provide  evidence  they  are 
enrolled  in  their  Services'  Exceptional 
Family  Member  program  when 
registering  for  ECHO  benefits.  This 
requirement  will  enhance  the 
probability  that  persormel  are  assigned 
to  locations  where  there  are  sufficient 
qualified  individual  or  institutional 
providers  to  provide  the  ECHO  benefit 
to  their  dependents. 

Use  of  Public  Facilities:  For  ECHO 
benefits  related  to  training, 
rehabilitation,  special  education, 
assistive  technology  devices,  and 
institutional  care  in  private,  non-profit. 


public,  and  state  institutions  and 
facilities,  and  if  appropriate, 
transportation  to  and  from  such 
institutions  and  facilitates,  the  statute 
expressly  requires  use  of  public 
facilities  to  be  the  extent  such  facilities 
are  available  and  adequate  as 
determined  under  this  regulation. 

in.  Regulatory  Procedures 

Executive  Order  (EO)  12866  requires 
that  a  comprehensive  regulatory  impact 
analysis  be  performed  on  any 
economically  significant  regulatory 
action,  defined  as  one  that  would  result 
in  an  annual  effect  of  $100  million  or 
more  on  the  national  economy  or  which 
would  have  other  substantial  impacts. 
The  Regulatory  Flexibility  Act  (RFA) 
requires  that  each  Federal  agency 
prepare,  and  make  available  for  public 
conunent,  a  regulatory  flexibility 
analysis  when  the  agency  issues  a 
regulation  which  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  rule  is 
not  an  economically  significant 
regulatory  action  and  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  for  purposes  of 
the  RFA.  This  rule,  although  not 
economically  significant  under 
Executive  Order  12866,  is  a  significant 
rule  imder  Executive  order  12866  and 
has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Paperwork  Reduction  Act 

This  rule  will  not  impose  additional 
information  collection  requirements  on 
the  public  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3511).  Existing  DoD  information 
systems  to  include  the  Defense 
Eligibility  Eiu-ollment  Reporting  System 
(DEERS)  will  be  upgraded  to  reflect 
ECHO  registration. 

List  of  Subjects  in  32  CFR  Part  199: 

Case  management.  Claims,  Custodial 
care.  Health  insurance.  Individuals  with 
disabilities.  Military  Personnel. 

For  the  reasons  set  out  in  the 
preamble,  32  CFR  part  199  is  proposed 
to  be  amended  as  follows. 

PART  199— [AMENDED] 

1.  The  authority  citation  for  Part  199 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  chapter 
55. 

2.  Section  199.2  is  proposed  to  be 
amended  by  removing  the  definition  for 
the  "Program  for  Persons  with 
Disabilities  (PFPWD)"  and 
"Extraordinary  condition",  by  revising 
the  definitions  of  "Durable  equipment" , 
Durable  medical  equipment",  and 


"Homebound",  and  adding  definitions 
"Duplicate  Equipment  "Extended  Care 
Health  Option  (ECHO)",  "Extraordinary 
Physical  or  Psychological  Condition" 
and  placing  them  in  alphabetical  order 
to  read  as  follows: 

§199.2    Definitions. 

***** 

(b)*  *   * 

Duplicate  Equipment.  An  item  of 
durable  equipment  or  durable  medical 
equipment,  as  defined  in  this  section, 
that  serves  the  same  purpose  that  is 
served  by  an  item  of  durable  equipment 
or  durable  medical  equipment 
previously  cost-shared  by  TRICARE.  For 
example,  various  models  of  stationary 
oxygen  concentrators  with  no  primary 
functional  differences  are  considered 
duplicate  equipment,  whereas 
stationary  and  portable  oxygen 
concentrators  are  not  considered 
duplicates  of  each  other  because  the 
latter  is  intended  to  provide  the  user 
with  mobility  not  afforded  by  the 
former.  Also,  a  manual  wheelchair  and 
an  electric  wheelchair,  both  of  which 
otherwise  meet  the  definition  of  durable 
equipment  or  durable  medical 
equipment,  would  not  be  considered 
duplicates  of  each  other  if  each  is  found 
to  provide  an  appropriate  level  of 
mobility.  For  the  purpose  of  TRICARE 
cost-sharing,  durable  equipment  and 
durable  medical  equipment  that  is 
essential  to  provide  a  fail-safe-in-home 
life  support  system  is  not  considered 
duplicate  equipment. 

Durable  equipment. 

(1)  A  device  or  apparatus  which  does 
not  qualify  as  durable  medical 
equipment  and  which  is  essential  to  the 
efficient  arrest  or  reductioij  of 
functional  loss  resulting  from  a 
qualifying  condition  as  provided  in 
section  199.5;  and 

(2)  is  other  than  duplicate  equipment 
as  defined  in  this  section. 

Durable  medical  equipment. 
***** 

(9)  Is  other  than  duplicate  equipment 
as  defined  in  this  section. 

***** 

Extended  Care  Health  Option  (ECHO). 
The  TRICARE  special  program  of 
supplemental  benefits  for  qualifying 
active  duty  family  members  as 
described  in  Section  199.5 
***** 

Extraordinary  Physical  or 
Psychological  Condition.  A  complex 
physical  or  psychological  clinical 
condition  of  such  severity  which  results 
in  the  beneficiary  being  homebound  as 
defined  in  this  section. 
***** 

Homebound.  A  beneficiary's 
condition  is  such  that  there  exists  a 
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normal  inabil  ity  to  leave  home  and, 
consequently  leaving  home  would 
require  consii  lerable  and  taxing  effort. 
Any  absence  )f  an  individual  from  the 
home  attributable  to  the  need  to  receive 
health  care  tri  atment,  including  regtilar 
absences  for  t  le  purpose  of  participating 
in  therapeutic ,  psychosocial,  or  medical 
treatment  or  i  i  an  adult  day-care 
program  certi  led  by  a  state,  or 
accredited  to  iimish  adult  day-care 
services  in  thi  (  state  shall  not  disqualify 


an  individual 
be  confined  tti 
absence  of  an 


from  being  considered  to 
his  home.  Any  other 

individual  from  the  home 
shall  not  disq  lalify  an  individual  if  the 
absence  is  inf  equent  or  of  relatively 

For  the  purposes  of  the 
preceding  sen  tence,  any  absence  for 
purpose  of  att  ending  a  religious  service 
shall  be  deem  id  to  be  an  absence  of 

ihort  duration.  Also, 
the  home  for  non-medical 
purposes,  such  as  an  occasional  trip  to 
the  barber,  a  \4falk  around  the  block  or 
not  necessarily  negate 
the  beneficiar  r's  homebound  status  if 
the  absences  <  re  undertaken  on  an 
infrequent  has  is  and  are  of  relatively 
short  duratior .  In  addition  to  the  above, 
absences.  wh«  ther  regular  or  infrequent, 
^om  the  bene  iciary's  primary  residence 
for  the  purpos  b  of  attending  an 
educational  p  ogram  in  a  public  or 

that  is  licensed  and/or 

I  tate.  shall  not  negate  the 


infrequent  or 
absences  from 


private  schoo 
certified  by  a 
beneficiary's  lomebound  status. 


3.  Section 
amended  by 
for  Persons  w 


acronym 
term  Extendec 
the  acronym 
(c)(2)(i)(C),  (c) 
(c)(3){i){C).  (c) 
(c){4){iii)(B),  ( 
(c)(5)(iii){B).  ( 
(c)(7)(i)(C),  (c) 
(cK9)(i)(B), 
they  appear. 

4.  Section  1 
amended  to 
regarding 
reserve 


,  an  i 


§199.4    Basic 


(e)*  *  * 
(12)  Custodial 
statutorily  excluded 


Program  for  I^rsons  with  Disabilities 
[Removed] 


1>9. 


3  is  proposed  to  be 
r(  imoving  the  term  Program 
i  th  Disabilities  or  the 
PFPWD,  and  replacing  the 
Care  Health  Option  or 
flCHO  in  paragraphs 
2)(ii)(B),  {c){2){iii)(B), 
|4)(i)(B),  (c){4){ii)(B), 
)(5)(9i)(C).  (cK5)(ii)(B), 
){5)(iv)(C)(2),(c)(6)(ii). 
7)(ii){B],  (c)(8Kii), 
(c)(10)(ii)  by,  wherever 


)9.4  is  proposed  to  be 
revise  paragraph  {e)(12) 
cust  idial  care;  remove  and 
paragr  iph  (e)(2)  Case 
management  s  srvices;  revise  paragraph 
(g)(7)  of  excluiiions;  and  remove 
paragraph  (i)  Case  management  program 
in  its  entirety;  to  read  as  follows: 


*rogram  Benefits. 


care.  Custodial  care  is 
under  the  TRICARE 


Basic  Program.  The  term  custodial  care 
means  treatment  or  services,  regardless 
of  who  recommends  such  treatment  or 
services  or  where  such  treatment  or 
services  are  provided,  that 

(i)  can  be  rendered  safely  and 
reasonably  by  a  person  who  is  not 
medically  skilled;  or 

(ii)  is  or  are  designed  mainly  to  help 
the  patient  with  the  activities  of  daily 
living. 
***** 

(20)  [Removed  and  Reserved] 

***** 

(g)  *  *   * 

(7)  Custodial  care.  Services  and 
supplies  related  to  custodial  care  as 
defined  in  section  199.2. 

*        *        *        *        * 

(i)  [Removed] 

'***** 

5.  Section  199.5  is  proposed  to  be 
revised  to  read  as  follows: 

§  199.5    TRICARE  Extended  Care  Health 
Option  (ECHO). 

(a)  General.  The  ECHO  provides 
financial  assistance  for  certain 
TRICARE/CHAMPUS  beneficiaries  to 
cover  an  integrated  set  of  services  and 
supplies  designed  to  care  for  those  who 
have  a  qualifying  condition.  The  ECHO 
is  not  intended  to  be  a  stand-alone 
benefit  for  those  who  need  only 
financial  assistance  but  is  used  to 
provide  benefits  not  available  through 
the  TRICARE  Basic  Program.  The 
primary  purpose  is  to  provide  coverage 
for  services  that  assist  in  the  reduction 
of  the  disabling  effects  of  an  ECHO 
qualifying  condition,  which  may 
include  services  necessary  lo  maintain, 
or  minimize  or  prevent  deterioration  of, 
function  of  an  ECyO-eligible 
beneficiary. 

(b)  Eligibility. 

(1)  The  following  categories  of 
TRICARE/CHAMPUS  beneficiaries  with 
a  qualifying  condition  are  eligible  for 
ECHO  benefits: 

(i)  A  child  or  spouse  (as  described  in 
10  U.S.C.  1072(a)(.A),  (D),  of  (I))  of  an 
active  duty  member  of  one  of  the 
Uniformed  Services  on  active  dufy  for  a 
period  of  more  than  30  days;  or 

(ii)  An  abused  dependent,  as 
described  in  section  199.3((b)(2)(iii);  or 

(iii)  A  child  or  spouse  (as  described  in 
10  U.S.C.  1072(2)(A),  (D),  or  (I))  of  an 
active  duty  member  of  one  of  the 
Uniformed  Services  on  active  dufy  for  a 
period  of  more  than  30  days  who  dies 
while  on  active  dufy,  remains  eligible 
for  benefits  under  the  ECHO  for  a  period 
of  three  years  from  the  date  the  active 
duty  sponsor  dies;  or 

(iv)  A  child  or  spouse  (as  described  in 
10  U.S.C.  1072(2)(A),  (D),  or  (I))  of  a 


deceased  active  duty  member  of  one  of 
the  Uniformed  Services  who  at  the  time 
of  the  member's  death  was  receiving 
benefits  under  ECHO,  and  the  member 
at  the  time  was  eligible  for  receipt  of 
hostile-fire  pay,  or  died  as  a  result  of  a 
disease  or  injury  incurred  while  eligible 
for  such  pay.  In  such  circumstances,  the 
dependent  shall  be  eligible  through 
midnight  of  the  beneficiary's  twenfy- 
first  birthday. 

(2)  Qualifying  condition.  The  eligible 
dependent  must  have  one  of  the 
following  qualifying  conditions: 

(i)  Mental  retardation.  A  diagnosis  of 
moderate  or  severe  mental  retardation 
made  in  accordance  with  the  criteria  of 
the  current  edition  of  the  "Diagnostic 
and  Statistical  Manual  of  Mental 
Disorders"  published  by  the  American 
Psychiatric  Association. 

(ii)  Serious  physical  disability.  A 
serious  physicial  disability  as  defined  in 
section  199.2. 

(iii)  Extraordinary  physical  or 
psychological  condition.  An 
extraordinary  physical  or  psychological 
condition  as  defined  in  section  199.2. 

(iv)  Infant/toddler  TRICARE/ 
CHAMPUS  beneficiaries  under  the  age 
of  three  years  who  are  diagnosed  with 
a  neuromuscular  developmental 
condition  or  other  condition  that  can  be 
reasonably  expected  to  precede  a 
diagnosis  of  moderate  or  severe  mental 
retardation  or  be  considered  as  a  serious 
physical  disabilify  shall  be  demed  to 
have  a  qualifying  condition  for  the 
ECHO.  The  Dfrector.  TRICARE 
Management  Activity  or  designee  shall 
establish  criteria  for  ECHO  eligibility  in 
lieu  of  the  requirements  of  paragraphs 
(b)(2)(i),  (ii)  or  (iii)  of  this  section. 

(v)  Multiple  disabilities.  The 
cumulative  effect  of  multiple  disabilities 
as  determined  by  the  Director,  TRICARE 
Management  Activity  or  designee  shall 
be  used  in  the  determination  of  a 
qualifying  condition  when  the 
beneficiary  has  two  or  more  disabilities 
involving  separate  body  systems. 

(3)  Loss  of  ECHO  eligibility.  Eligibility 
for  ECHO  benefits  ceases  as  of  12:01 
a.m.  of  the  day  following  the  day  that: 

(i)  the  sponsor  ceases  to  be  an  active 
dufy  member  for  any  reason  other  than 
death;  or 

(ii)  eligibilify  based  upon  the  abused 
dependent  provisions  of  paragraph 
(b)(1)  of  this  section  expfres;  or 

(iii)  eligibility  based  upon  the 
deceased  sponsor  provisions  of 
paragraph  (b)(1)  of  this  section  expires; 
or 

(iv)  eligibility  based  upon  a 
beneficiary's  participation  in  the 
Transitional  Assistance  Management 
Program  ends;  or 
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(v)  the  Director,  TRICARE 
Management  Activify  or  designee 
determines  that  the  beneficiary  no 
longer  has  a  qaaliiying  condition. 

(4)  Continuity  of  eligibility.  A 
TRICARE  beneficiary  who  has  an 
outstanding  Program  for  Persons  with 
Disabilities  (PFPWD)  benefit 
authorization  prior  to  the  effective  date 
of  the  ECHO  program  shall  be  deemed 
to  have  an  ECHO  qualifying  condition 
for  the  duration  of  the  authorization 
period  during  which  the  beneficiary  is 
otherwise  eligible  for  ECHO  and  the 
beneficiary  continues  to  meet  the 
applicable  qualifying  condition  criteria. 
Upon  termination  of  such  an  existing 
authorization  for  services  the 
beneficiary  shall  re-establish  eligibilify 
for  the  ECHO  in  accordance  with  this 
section. 

(c)  ECHO  Benefit.  Items  or  services 
which  the  Director,  TRICARE 
Management  Activify  or  designee  has 
determined  to  be  intrinsic  to  the 
following  benefit  categories  and  which 
are  determined  to  be  capable  of 
confirming,  arresting,  or  reducing  the 
severify  of  the  effects  of  a  qualifying 
condition,  and  that  are  not  otherwise 
available  through  the  TRICARE  Basic 
Program  or  excluded  by  the  ECHO,  may 
be  allowed. 

(1)  Diagnostic  procedures  to  establish 
a  qualifying  condition  diagnosis  or  to 
measure  the  extent  of  functional  loss. 

(2)  Treatment  through  the  use  of  such 
medical,  habilitative,  or  rehabilitative 
methods,  techniques,  therapies,  and 
durable  equipment  and  durable  medical 
equipment  which  otherwise  meet  the 
requirements  of  the  ECHO.  Allowable 
treatment  may  be  rendered  in-home,  or 
as  inpatient  or  outpatient  care,  or  other 
environment  as  appropriate. 

(3)  Training  which  allows  the  use  of 
an  assistive  technology  device  or  to 
acquire  skills  which  are  expected  to 
reduce  the  effects  of  a  qualifying 
condition  and  for  parents  or  guardians 
and  siblings  of  an  ECHO  beneficiary 
when  required  as  an  integral  part  of  the 
management  of  the  qualifying  condition. 
Vocational  training,  in  the  beneficiary's 
home  or  a  facilify  providing  such,  is 
also  allowed. 

(4)  Special  education  as  provided  by 
the  Individuals  with  Disabilities 
Education  Act  and  defined  at  34  CFR 
300.26  and  which  is  specifically 
designed  to  accommodate  the  disabling 
effects  of  qualifying  condition. 

(5)  Institutional  care  within  a  state,  as 
defined  in  section  199.2,  when  the 
severity  of  the  qualifying  condition 
requires  protective  custody  or  training 
in  a  residential  environment. 

(6)  Transportation  when  required  to 
convey  an  ECHO  beneficiary  to  or  from 


a  fecilify  or  institution  to  receive 
allowable  ECHO  services  or  items. 
Transportation  for  a  medical  attendant 
may  be  approved  when  medically 
necessary  for  the  safe  transport  of  the 
ECHO  beneficiary  to  receive  an 
authorized  ECHCD  benefit. 

(7)  Adjunct  services. 

(i)  Assistive  services.  Services  of  a 
qualified  interpreter  or  translator  for 
ECHO  beneficiaries  who  are  deaf  and 
readers  for  ECHO  beneficiaries  who  are 
blind,  and  personal  assistants  for  ECHO 
beneficiaries  with  other  types  of 
qualifying  conditions,  when  such 
services  are  necessary  in  order  for  the 
ECHO  beneficiary  to  receive  authorized 
ECHO  benefits. 

(ii)  Equipment  adaptation.  The 
allowable  equipment  purchase  shall 
include  such  services  and  modifications 
to  the  equipment  as  necessary  to  make 
the  equipment  useable  for  a  particular 
ECHO  beneficiary. 

(iii)  Equipment  maintenance. 
Reasonable  repairs  and  maintenance  of 
beneficiary  owmed  or  rented  durable 
equipment  or  durable  medical 
equipment  otherwise  allowable  by  this 
section  shall  be  allowable  while  a 
beneficiary  is  registered  in  the  ECHO. 

(8)  Respite  Care.  The  primary 
caregiver  is  eligible  for  respite  care,  as 
defined  in  section  199.2,  of  16  hours  per 
month  in  any  month  in  which  the 
qualified  beneficiary  otherwise  receives 
an  ECHO  benefits.  Respite  care  services 
will  be  provided  by  a  TRICARE- 
authorized  home  health  agency  and  will 
be  designed  to  provide  health  care 
services  for  the  covered  beneficiary,  and 
not  baby-sitting  or  child-care  services 
for  other  members  of  the  family.  The 
benefit  will  not  be  cumulative,  that  is, 
any  respite  care  hours  not  used  in  one 
month  will  not  be  carried  over  or 
banked  for  use  on  another  occasion.  The 
government's  cost-share  incurred  for 
these  services  accrue  to  the  maximum 
monthly  benefit  of  $2,500. 

(d)  ECHO  Benefit  Exclusions. 

(1)  Benefits  allowed  under  the 
TRICARE  Basic  Program  will  not  be 
provided  through  the  ECHO. 

(2)  Inpatient  care.  Inpatient  acute  care 
for  medical  or  surgical  treatment  of  an 
acute  illness,  or  of  an  acute  exacerbation 
of  the  qualifying  condition,  is  excluded. 

(3)  Structurtu  alterations.  Alterations 
to  living  space  and  permanent  fixtures 
attached  thereto,  including  alterations 
necessary  to  accommodate  installation 
of  equipment  or  to  facilitate  entrance  or 
exit,  are  excluded. 

(4)  Homemaker  services.  Services  that 
predominantly  provide  assistance  with 
household  chores  are  excluded. 

(5)  Dental  care  or  orthodontic 
treatment.  Both  are  excluded. 


(6)  Non-domestic  travel.  Travel  that 
originates  or  terminates  outside  of  a 
state  is  excluded. 

(7)  Deluxe  travel  accommodation.  The 
difference  between  the  price  for  a  type 
of  accommodation  which  provides 
services  or  features  which  exceed  the 
requirements  of  the  beneficiary's 
condition  for  safe  transport  and  the 
price  for  a  type  of  accommodation 
without  those  services  or  featuires,  is 
excluded. 

(8)  Equipment.  Exclusions  for  durable 
medical  equipment  at  section 
199.4(d)(3)(ii)(D)  apply  to  all  ECHO 
allowable  equipment.  Except  as 
otherwise  provided  in  this  part, 
duplicate  items  of  durable  equipment 
and  durable  medical  equipment  shall 
not  be  authorized.  Reasonable  repairs 
and  maintenance  shall  be  allowable  for 
equipment  otherwise  allowable  by  this 
section,  however,  maintenance 
agreements  are  excluded. 

(9)  No  obligation  to  pay.  Services  or 
items  for  which  the  beneficiary  or 
sponsor  has  no  legal  obligation  to  pay, 
or  for  which  no  charge  would  be  made 
if  the  beneficiary  was  not  eligible  for  . 
TRICARE,  are  excluded. 

(10)  Public  facility  or  Federal 
government.  Services  or  items  paid  for, 
or  eligible  for  payment,  directly  or 
indirectly  by  a  public  facility,  as  defined 
in  section  199.2.  or  by  the  Federal 
government,  other  than  the  Department 
of  Defense,  are  excluded  for  training, 
rehabilitation,  special  education, 
assistive  technology,  and  institutional 
care  in  private  nonprofit,  public,  and 
state  institutions  and  facilities,  and  if 
appropriate,  transportation  to  and  from 
such  institutions  and  facilities  except 
when  such  services  or  items  are  eligible 
for  payment  under  a  state  plan  for 
medical  assistance  under  'Title  XDC  of 
the  Social  Security  Act  (Medicaid). 
Rehabilitation  and  assistive  technology 
services  or  supplies  may  be  available 
under  the  TRICARE  Basic  Program. 

(11)  Study,  grant,  or  research 
programs.  Services  and  items  provided 
as  a  part  of  a  scientific  clinical  study, 
grant,  or  research  program  are  excluded. 

(12)  Unproven  arugs,  devices,  and 
medical  treatments  or  therapeutic  or 
diagnostic  procedures.  Services  and 
items  whose  safety  and  efficacy  have 
not  been  established  in  accordance  with 
section  199.4  are  excluded. 

(13)  Immediate  family  or  household. 
Services  or  items  provided  or  prescribed 
by  a  member  of  the  beneficiary's 
immediate  family,  or  a  person  living  in 
the  beneficiary's  or  sponsor's 
household,  are  excluded. 

(14)  Court  or  agency  ordered  care. 
Services  or  items  ordered  by  a  court  or 
other  govenunent  agency,  which  are  not 
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otherwise  an  allowable  ECHO  benefit, 
are  excludedJ 

(15)  Excursjions.  Additional  or  special 
charges  for  e?|cursions,  other  than 
otherwise  all<)wable  transportation,  are 
excluded  even  though  part  of  a  program 
offered  by  a  1  RICARE-authorized 
provider. 

(16)  Drugs  I  ind  medicines.  Drugs  and 
medicines  thi  it  do  not  meet  the  benefit 
requirements  of  section  199.4  or  199.21 
are  excluded. 

(17)  Therapeutic  absences. 
Therapeutic  a  bsences  from  an  inpatient 
facility  or  froi  n  home  for  a  homeboimd 
beneficiary  ai  e  excluded. 

(e)  ECHO  H  ome  Health  Care  (EHHC). 
Home  health  ;are  services  and  supplies 
are  authorize<  1  for  those  beneficiaries 
who  meet  all  ipplicable  ECHO 
eligibility  reqiirements  and  who  also: 

u)  physicauly  reside  within  the  50 
United  States  or  the  District  of 
Columbia;  an(  1 

(2)  are  hom  ibound,  as  defined  in 
section  199.2;  and 

(3)  require  medically  necessary 
skilled  servicf  s  that  exceed  the  level  of 
coverage  provjided  under  the  Basic 
Program's  home  health  care  benefit,  or 

(4)  require  sequent  interventions 
(other  than  sk  lied  medical  services), 
usually  provi(  led  by  the  primary 
caregiver(s),  a ;  defined  in  section  199.2, 
such  that  EHI  C  services  are  necessary 
to  allow  the  p  "imary  caregiver(s)  the 
opportimity  t<i  rest. 

(5)  are  case  managed  to  include  a 
reassessment  i  it  least  every  ninety  (90) 
days,  and  receive  services  as  outlined  in 
a  written  plan;  of  care;  and 

(6)  receive  ill  home  health  care 
services  from  a  TRICARE-authorized 
home  health  agency  as  described  in 
section  199.6(b)(4)(xv)  in  the 
beneficiary's  primary  residence. 

(f)  EHHCBmefit.  Covered  home 
health  services  are  the  same  as,  and 
provided  und«r  the  same  conditions  as, 
those  services! described  in  section 
199.4(e)(21)(i)i  except  that  they  are  not 
limited  to  parj-time  or  intermittent 
services.  Custodial  care  services,  as 
defined  in  section  199.2,  may  be 
provided  to  th|e  extent  such  services  are 
provided  in  conjunction  with 
authorized  ECriO  home  health  care 
services.  Benejficiaries  who  are 
authorized  Ef|HC  will  receive  all  home 
health  care  services  under  EHHC  and  no 
portion  will  be  provided  under  the 
Basic  Programi.  TRICARE-authorized 
home  health  agencies  are  not  required  to 
use  the  Outcoi  ne  and  Assessment 
Information  Si  >t  (OASIS)  to  assess 
beneficiaries  ^  irho  are  authorized  EHHC. 

(1)  Plan  of  Care.  A  written  plan  of 
care  is  require  d  prior  to  authorizing 
ECHO  home  health  care.  The  pljin  must 


include  the  type,  frequency,  scope  and 
duration  of  the  care  to  be  provided  and 
support  the  professional  level  of 
provider.  Reimbursement  will  not  be 
authorized  for  a  level  of  provider  not 
identified  in  the  plan  of  care. 

(2)  Respite  Care  for  Beneficiaries 
Receiving  ECHO  Home  Health  Care 
(EHHC).  Beneficiaries  who  are  receiving 
EHHC  services  and  whose  plan  of  care 
includes  frequent  interventions  by  the 
primary  caregiver  are  eligible  for  respite 
care  services  for  the  primary  caregiver 
in  lieu  of  the  ECHO  general  respite  care 
benefit.  For  the  purpose  of  this  section, 
the  term  "frequent"  means  "more  than 
two  interventions  during  the  eight-hour 
period  per  day  that  the  primary 
caregiver  would  normally  be  sleeping." 
The  services  performed  by  the  primary 
caregiver  are  those  that  can  be 
performed  safely  and  effectively  by  the 
average  non-medical  person  without 
direct  supervision  of  a  health  care 
provider  after  the  primary  caregiver  has 
been  trained  by  appropriate  medical 
personnel.  Primeuy  caregivers  in  this 
situation  are  eligible  for  a  maximum  of 
eight  hours  per  day  of  respite  care  by  a 
TRICARE-authorized  home  health 
agency.  The  home  health  agency  will 
provide  the  health  care  interventions  or 
services  for  the  covered  beneficiary  so 
that  the  primary  caregiver  is  relieved  of 
the  responsibility  to  provide  such 
interventions  or  services  for  the 
duration  of  that  period  of  respite  care. 
The  health  care  agency  will  not  provide 
baby-sitting  or  child  care  services  for 
other  members  of  the  family.  The 
benefit  is  not  cumulative  in  that  any 
hours  not  used  in  a  given  day  may  not 
be  carried  over  or  banked  for  use  on 
another  occasion.  The  Government's 
cost-share  incurred  for  these  services 
accrue  to  the  maximum  yearly  ECHO 
Home  Health  Care  benefit. 

(3)  EHHC  Government  Cost-Share. 
The  maximum  annual  Government  cost- 
share,  using  a  billed  charges  or 
negotiated  rate  payment  methodology, 
for  ECHO  home  health  care  services 
may  not  exceed  the  local  wage-adjusted 
highest  Medicare  Resource  Utilization 
Group  (RUG-in)  category. 

(i)  The  maximum  monthly 
Government  cost-share  for  EHHC  will  be 
based  on  the  actual  number  of  hours  of 
ECHO  home  health  care  services 
rendered  in  the  month,  but  in  no  case 
will  it  exceed  one-twelfth  of  the  annual 
maximum  Government  cost-share  as 
determined  in  this  section. 

(ii)  When  a  beneficiary  mqves  to  a 
different  locality  within  the  50  United 
States  or  the  District  of  Columbia,  the 
aimual  fiscal  year  cap  will  be 
recalculated  to  reflect  the  wage-adjusted 
highest  Medicare  RUG-HI  category  cost 


for  the  beneficiary's  new  location  and 
will  apply  to  the  EHHC  benefit  for  the 
remaining  portion  of  that  and 
subsequent  fiscal  years. 

(4)  EHHC  Reimbursement.  TRICARE- 
authorized  home  tiealth  agencies  must 
provide  and  bill  for  all  authorized  home 
health  care  services  through  established 
TRICARE  claims  mechanisms.  No 
special  billing  arrangements  will  be 
authorized  in  conjunction  with  coverage 
that  may  be  provided  by  Medicaid  or 
other  federal,  state,  community  or 
private  programs.  Reimbursement  will 
be  based  on  the  professional  level  of  the 
person  providing  the  authorized  care  as 
indicated  in  the  beneficiary's  plan  of 
care.  Specifically,  TRICARE  will 
reimburse  up  to  100%  of  the  CHAMPUS 
Maximum  Allowable  Charge  (CMAC)  or 
negotiated  rate  for  a  physician  or 
registered  nurse;  up  to  80%  of  the 
CMAC  for  a  licensed  practical  or 
vocational  nurse;  and  up  to  60%  of  the 
CMAC  for  a  home  health  aide. 

(5)  EHHC  Exclusions. 

(i)  Respite  care.  Respite  care  for  the 
purpose  of  covering  primary  caregiver 
absences  due  to  deployment, 
employment,  seeking  of  employment  or 
for  pursuit  of  education  is  excluded. 
Authorized  respite  care  covers  only  the 
ECHO  beneficiary,  not  siblings  or  others 
who  may  reside  in  or  be  visiting  in  the 
beneficiary's  residence. 

(ii)  ECHO  home  health  care  for  former 
Individual  Case  Management  Program 
for  Persons  with  Extraordinary 
Conditions  (ICMP-PEC)  or  Case 
S4anagement  Demonstration 
Participants.  ECHO  home  health  care 
services  and  supplies  are  excluded  for 
those  beneficiaries  being  provided 
continuing  coverage  for  home  health 
care  as  participants  of  the  previous  case 
management  demonstrations  or  the 
ICMP-PEC. 

(g)  Cost-share  liability — 

(1)  No  deductible.  ECHO  benefits  are 
not  subject  to  a  deductible  amount. 

(2)  Sponsor  cost-share  liability. 

(i)  Regardless  of  the  number  of  ECHO 
eligible  family  members,  the  sponsor's 
cost-share  for  ECHO  benefits,  including 
ECHO  Home  Health  Care,  in  a  given 
month  is  according  to  the  following 
table: 

Table  1  .—Monthly  Cost-Share  by 
Membefi's  Pay  Grade 


E-1  ttirough  E-5  

E-6  

E-7  and  0-1  

E-8andO-2  

E-9,  W-1,  W-2andO-3 

W-3,  W-4  and  0-4 

W-5  and  0-5  

0-6  


$25 
30 
35 
40 
45 
50 
65 
75 
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Table  1  .—Monthly  Cost-Share  by 
Member's  Pay  Grade— Continued 


0-7  .. 
0-8  .. 
0-9  .. 
0-10 


100 
150 
200 
250 


(ii)  The  sponsor's  cost-share  shown  in 
Table  1  in  paragraph  (g)(2)(i)  will  be 
applied  to  the  first  allowed  ECHO 
charges  in  any  given  month.  The 
Government's  share  will  be  paid,  up  to 
the  maximum  amount  specified  in 
paragraph  (g)(3)  of  this  section,  for 
allowed  charges  after  the  sponsor's  cost- 
share  has  been  applied. 

(iii)  The  provisions  of  32  CFR 
199.18(d)(1)  and  (e)(1)  regarding 
elimination  of  copayments  for  active 
duty  family  members  enrolled  in 
TRICARE  Prime  do  not  eliminate, 
reduce,  or  otherwise  affect  the  sponsor's 
cost-share  shown  in  Table  1  in 
paragraph  (g)(2)(i). 

(iv)  Tne  sponsor's  cost-share  shown  in 
Table  1  in  paragraph  (g)(2)(i)  does  not 
accrue  to  the  Basic  Program's 
Catastrophic  Loss  Protection  under  10 
U.S.C.  1079(b)(5)  as  shovm  at  32  CFR 
199.4(f)(10)  and  199.18(f). 

(3)-Govemment  cost-share  liability. 

(i)  The  total  government  share  of  the 
cost  of  all  ECHO  benefits,  except  for 
ECHO  home  health  care,  provided  in  a 
given  month  to  a  beneficiary  may  not 
exceed  $2,500  after  application  of  the 
allowable  payment  methodology. 

(ii)  The  total  government  share  of  the 
cost  of  authorized  ECHO  home  heetlth 
care  provided  in  a  month  to  a 
beneficiary  may  not  exceed  one-twelfth 
of  the  einnual  maximum  Government 
cost-share  as  determined  in  this  section. 

(h)  Benefit  payment. 

(1)  Transportation.  The  allowable 
amount  for  transportation  of  an  CCHO 
beneficiary  is  limited  to  the  actual  cost 
of  the  standard  published  fare  plus  any 
standard  surcharge  made  to 
accommodate  any  person  with  a  similar 
disability  or  to  the  actual  cost  of 
specialized  medical  transportation 
when  non-specialized  transport  caimot 
accommodate  the  beneficiary's 
qualifying  condition  related  needs,  or 
when  specialized  transport  is  more 
economical  than  non-specialized 
transport.  When  transport  is  by  private 
vehicle,  the  allowable  amoiuit  is  limited 
to  the  Federal  government  employee 
mileage  reimbursement  rate  in  effect  on 
the  date  the  transportation  is  provided. 

(2)  Equipment. 

(i)  The  TRICARE  allowable  amount 
for  diurable  equipment  and  durable 
medical  equipment  shall  be  calculated 
in  the  same  maiuier  as  durable  medical 
equipment  allowable  through  section 
199.4. 


(ii)  Allocating  equipment  expense. 
The  ECHO  beneficiary  (or  sponsor  or 
guardian  acting  on  the  beneficiary's 
behalf)  may,  only  at  the  time  of  the 
request  for  authorization  of  equipment, 
specify  how  the  allowable  cost  of  the 
equipment  is  to  be  allocated  as  an  ECHO 
benefit.  The  entire  allowable  cost  of  the 
authorized  equipment  may  be  allocated 
in  the  month  of  purchase  provided  ihe 
allowable  cost  does  not  exceed  the 
ECHO  maximiun  monthly  benefit  of 
$2,500,  or  it  may  be  prorated  regardless 
of  the  sdlowable  cost.  Prorating  permits 
the  allowable  cost  of  ECHO-authorized 
equipment  to  be  allocated  such  that  the 
amount  allocated  each  month  does  not 
exceed  the  maximum  monthly  benefit. 

(A)  Maximum  period.  The  maximum 
niunber  of  consecutive  months  during 
which  the  allowable  cost  may  be 
prorated  is  the  lesser  of: 

(1)  The  number  of  months  calculated 
by  dividing  the  allowable  cost  for  the 
item  by  2,500  and  then  doubling  the 
resulting  quotient,  rounded  off  to  the 
nearest  whole  niunber;  or 

(2)  The  niunber  of  months  of  expected 
useful  life  of  the  equipment  for  the 
requesting  beneficiary,  as  determined  by 
the  EHrector,  TRICARE  Management 
Activity  or  designee. 

(B)  Alternative  allocation  period.  The 
allowable  equipment  cost  may  be 
allocated  monthly  in  any  amount  such 
that  the  maximum  allowable  monthly 
ECHO  benefit  of  $2,500,  or  the 
maDcimum  period  under  (i),  is  not 
exceeded. 

(C)  Authorization. 

[1]  The  amount  allocated  each  month 
under  (i)  or  (ii)  vfiW  be  separately 
authorized  as  an  ECHO  benefit. 

(2)  An  item  of  durable  equipment  or 
durable  medical  equipment  shall  not  be 
authorized  when  such  authorization 
woidd  allow  concurrent  ECHO  cost- 
sharing  of  duplicate  equipment,  as 
defined  in  section  199.2,  for  the  same 
beneficiary. 

(D)  Cost-share.  A  cost-share,  as 
provided  by  (g)  of  this  section,  is 
required  for  each  month  in  which  a 
prorated  amount  is  authorized. 

(E)  Termination.  Prorated  payments 
shall  be  terminated  as  of  the  first  day  of 
the  month  following  the  death  of  a 
beneficiary  or  as  of  the  effective  date  of 
a  beneficiary's  loss  of  ECHO  eligibility 
for  any  other  reason. 

(3)  For-profit  institutional  care 
provider.  Institutional  care  provided  by 
a  for-profit  entity  may  be  allowed  only 
when  the  care  for  a  specific  ECHO 
beneficiary. 

(i)  is  contracted  for  by  a  public  facility 
as  a  part  of  a  publicly  funded  long-term 
inpatient  care  program;  and 


(ii)  is  provided  based  upon  the  ECHO 
beneficiary's  being  eligible  for  the 
publicly  funded  program  which  has 
contracted  for  the  care;  and 

(iii)  is  authorized  by  the  public 
facility  as  a  part  of  a  publicly  funded 
program; 

(iv)  would  cause  a  cost-share  liability 
in  the  absence  of  TRICARE  eligibility; 
and 

(v)  produces  an  ECHO  beneficiary 
cost-share  liability  that  does  not  exceed 
the  meiximum  charge  by  the  provider  to 
the  public  facility  for  the  contracted 
level  of  care. 

(i)  Other  ECHO  Requirements. 

(1)  All  provisions  of  this  part,  except 
the  provisions  of  section  199.4  unless 
otherwise  provided  by  this  section, 
apply  to  the  ECHO. 

(2)  Registration.  Active  duty  sponsors 
must  register  potential  ECHO  eligible 
beneficiaries  through  the  Director. 
TRICARE  Management  Activity  or 
designee  prior  to  receiving  ECHO 
benefits.  The  Director.  TRICARE 
Management  Activity  or  designee  will 
detennine  ECHO  eligibility  and  update 
the  Defense  Eligibility  Enrollment 
Reporting  System  (DEERS)  accordingly. 
Sponsors  must  provide  evidence  of 
em-ollment  in  their  respective  branch  of 
services  Exceptional  Family  Member 
Program  at  the  time  they  register  their 
family  member(s)  for  the  ECHO. 

(3)  Benefit  authorization.  All  ECHO 
benefits  require  authorization  by  the 
Director.  TRICARE  Management 
Activity  or  designee  prior  to  receipt  of 
such  benefits. 

(i)  Documentation.  The  sponsor  shall 
provide  such  documentation  as  the 
Director.  TRICARE  Management 
Activity  or  designee  requires  as  a 
prerequisite  to  authorizing  ECHO 
benefits.  Such  documentation  shall 
describe  how  the  requested  benefit  wrill 
contribute  to  confirming,  arresting,  or 
reducing  the  disabling  effects  of  the 
quaUfying  condition,  including 
maintenance  of  function  or  prevention 
of  further  deterioration  of  function,  of 
the  beneficiary. 

(ii)  Format.  An  authorization  issued 
by  the  Director,  TRICARE  Management 
Activity  or  designee  shall  specify  such 
description,  dates,  amounts, 
requirements,  limitations  or  information 
as  necessary  for  exact  identification  of 
approved  benefits  and  efficient 
adjudication  of  resulting  claims. 

(iii)  Valid  period.  An  authorization  for 
ECHO  benefits  shall  be  valid  until  such 
time  as  the  Director.  TRICARE 
Management  Activity  or  designee 
determines  that  the  authorized  services 
are  no  longer  appropriate  or  required. 

(iv)  Authorization  waiver.  The 
Director.  TRICARE  Management 
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Activity  or  d(  isignee  may  waive  the 
requirement :  or  a  written  authorization 
for  rendered  ICHO  benefits  that,  except 
for  the  absen(  :e  of  the  written 
authorization,  would  be  allowable  as  an 
ECHO  benefi  . 
(v)  Public  f  icility  use. 

(A)  An  EC}  O  beneficiary  residing 
within  a  state  must  demonstrate  that  a 
public  facilit; '  is  not  available  and 
adequate  to  n  leet  the  needs  of  their 
qualifying  co;  idition.  Such  requirement 
shall  apply  fc  r  beneficiaries  who  request 
authorization  for  training,  rehabilitation, 
special  education,  assistive  technology, 
and  institutic  nal  care  in  private 
nonprofit,  pu  )lic,  emd  state  institutions 
and  facilities,  and  if  appropriate, 
transportatioi  i  to  and  from  such 
institutions  and  facilities.  The 
maximum  Go  i^emment  cost-share  for 
services  that  i  equire  demonstration  of 
pubic  facility  non-availability  or 
inadequacy  is  limited  to  $2,500  per 
month  per  bei  leficiary.  State- 
administered  plans  for  medical 
assistance  im  Jer  Title  XIX  of  the  Social 
Seciu-ity  Act  ( ^^edicaid)  are  not 
considered  av  ailable  and  adequate 
facilities  for  t  le  purpose  of  this  section. 

(B)  The  dot  licile  of  the  beneficiary 
shall  be  the  b;  isiis  for  the  determination 
of  public  facil  ity  availability  when  the 
sponsor  and  I  eneficiary  are  separately 
domiciled  dui  s  to  the  sponsor's  move  to 
a  new  permai  ent  duty  station  or  due  to 
legal  custody  requirements. 

(C)  Written  certification,  in 
accordance  w  th  information 
requirements,  formats,  and  procedures 
established  by  the  Director,  TRICARE 
Management  Activity  or  designee  that 
requested  ECl  lO  services  or  items 
cannot  be  obti  lined  from  public  facilities 
because  the  s«  rvices  or  items  are  not 
available  and  adequate,  is  a  prerequisite 
for  ECHO  ben  jfit  payment  for  training, 
rehabilitation  special  education, 
assistive  tech]  lology,  aud  institutional 
care  in  private  nonprofit,  public,  and 
state  instituti(  ns  and  facilities,  and  if 
appropriate,  t  ansportation  to  and  from 
such  instituti<  ms  and  facilities. 

( 1 )  An  admi  nistrator  or  designee  of  a 
public  facility  may  make  such 
certification  f(  ir  a  beneficiary  residing 
within  the  set  irice  are  of  that  public 
facility. 

(2)  The  Dire  ctor.  TRICARE 
Management  i  Activity  or  designee  may 
determine,  on  a  case-by-case  basis,  that 
apparent  publ  ic  facility  availability  for  a 
requested  type  of  service  or  item  cannot 
be  substantiated  for  a  specific 
beneficiary's  Request  for  ECHO  benefits 
and  therefore  s  not  available. 

[i)  A  case-s{  ecific  determination  shall 
be  based  upor  a  written  statement  by 
the  beneficiar  r  (or  sponsor  or  guardian 


acting  on  behalf  of  the  beneficiary) 
which  details  the  circumstances 
wherein  a  specific  individual 
representing  a  specific  public  facility 
refused  to  provide  a  public  facility  use 
certification,  and  such  other  information 
as  the  Director,  TRICARE  Management 
Activity  or  designee  determines  to  be 
material  to  the  determination. 

(ii)  A  case-specific  determination  of 
public  facility  availability  by  the 
Director,  TRICARE  Management 
Activity  or  designee  is  conclusive  and  is 
not  appealable  under  section  199.10 

(4)  Repair  or  maintenance  of 
beneficiary  owned  durable  equipment 
and  durable  medical  equipment  is 
exempt  from  the  public  facility  use 
requirements. 

(5)  The  requirements  of  this  paragraph 
{i)(4)(v)  notwithstanding,  no  public 
facility  use  certification  is  required  for 
medical  services  and  items  that  are 
provided  under  Part  C  of  the  Individuals 
with  Disabihties  Education  Act  in 
accordance  with  the  Individual  Family 
Services  Plan  and  that  are  otherwise 
allowable  under  the  ECHO. 

(j)  Implementing  instructions.  The 
Director,  TRICARE  Management 
Activity  or  designee  shall  issue 
TKICARE  policies,  instructions, 
procedures,  guidelines,  standcirds,  and 
criteria  as  may  be  necessary  to 
implement  the  intent  of  this  section. 
***** 

5.  Section  199.6  is  proposed  to  be 
amended  by  revising  paragraphs 
(e)(l)(ii),  (e)(2)  and  (e)(3)  to  read  as 
follows: 

§  1 99.6    TRICARE— authorized  providers. 

***** 

(e)  Extended  Care  Health  Option 
Providers — 

(1)  General.  *   *   * 

(ii)  A  Program  for  Persons  with 
Disabilities  (PFPWD)  provider  with 
TRICARE-authorized  status  on  the 
effective  date  for  the  Extended  Care 
Health  Option  (ECHO)  Program  shall  be 
deemed  to  be  a  TRICARE-authorized 
provider  until  the  expiration  of  all 
outstanding  PFPWD  benefit 
authorizations  for  services  or  items 
being  rendered  by  the  provider. 

(2)  ECHO  provider  categories — 

(i)  ECHO  inpatient  care  provider.  A 
provider  of  residential  institutional  care, 
which  is  otherwise  an  ECHO  benefit 
shall  be: 

(A)  A  not-for-profit  entity  or  a  public 
facility  and 

(B)  Located  within  a  state;  and 

(C)  Be  certified  as  eligible  for 
Medicaid  payment  in  accordance  with  a 
state  plan  for  medical  assistance  under 
Title  XIX  of  the  Social  Seciuity  Act 
(Medicaid)  as  a  Medicaid  Nursing 


Facility,  or  Intermediate  Care  Facility 
for  the  Mentally  Retarded,  or  be  a 
TRICARE-authorized  institutional 
provider  as  defined  in  paragraph  (b)  of 
this  section,  or  be  approved  by  a  state 
educational  agency  as  a  training 
institution. 

(ii)  ECHO  outpatient  care  provider.  A 
provider  of  ECHO  outpatient, 
ambulatory,  or  in-home  services  shall 
be: 

(A)  A  TRICARE-authorized  provider 
of  services  as  defined  in  this  section;  or 

(B)  An  individual,  corporation, 
foundation,  or  public  entity  that 
predominantly  renders  services  of  a 
type  luiiquely  allowable  as  an  ECHO 
benefit  and  not  otherwise  allowable  as 
a  benefit  of  section  199.4,  that  meets  all 
applicable  licensing  or  other  regulatory 
requirements  of  the  state,  county, 
municipality,  or  other  political 
jurisdiction  in  which  the  ECHO  service 
is  rendered. 

(iii)  ECHO  vendor.  A  provider  of  an 
allowable  ECHO  item,  such  as  supplies 
or  equipment,  shall  be  deemed  to  be  a 
TRICARE-authorized  vendor  for  the 
provision  of  the  specific  item,  supply  or 
equipment  when  the  vendor  supplies 
such  information  as  the  Director, 
TRICARE  Management  Activity  or 
designee  determines  necessary  to 
adjudicate  a  specific  claim. 

(3)  ECHO  provider  exclusion  or 
suspension.  A  provider  of  ECHO 
services  or  items  may  be  excluded  or 
suspended  for  a  pattern  of 
discrimination  on  the  basis  of  disability. 
Such  exclusion  or  suspension  shall  be 
accomplished  according  to  the 
provisions  of  section  199.9. 
***** 

6.  Section  199.7  is  proposed  to  be 
amended  by  revising  paragraph  (a)(2),  to 
read  as  follows: 

§  199.7    Claims  submission,  review,  and 
payment. 

(a)  General  *   *   * 

(2)  Claim  required.  No  benefit  may  be 
extended  under  the  Basic  Program  or 
Extended  Care  Health  Option  (ECHO) 
Program  without  submission  of  an      4 
appropriate,  complete  and  properly 
executed  claim  form. 
***** 

7.  .Section  199.8  is  proposed  to  be 
amended  by  revising  paragraph  (d)(4),  to 
read  as  follows: 

§  1 99.8    Double  coverage. 

***** 

(d)  Special  considerations — (4) 
Extended  Care  Health  Option  (ECHO). 
For  those  services  or  supplies  that 
require  use  of  public  facilities,  an  ECHO 
eligible  beneficiary  (or  sponsor  or 
guardian  acting  on  behalf  of  the 
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beneficiary)  does  not  have  the  option  of 
waiving  the  full  use  of  public  facilities 
which  are  determined  by  the  Director, 
TRICARE  Management  Activity  or 
designee  to  be  available  and  adequate  to 
meet  a  disability  related  need  for  which 
an  ECHO  benefit  was  requested. 
Benefits  eligible  for  payment  under  a 
state  plan  foi  medical  assistance  under 
Title  XIX  of  the  Social  Security  Act 
(Medicaid)  are  never  considered  to  be 
available  in  the  adjudication  of  ECHO 
benefits. 
***** 

Dated:  July  29,  2003. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  03-19822  Filed  8-5-03;  8:45  am] 

BILLING  CODE  5001-06-41 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Chapter  I 

[OPP-2003-0132;  FRL-7322-3] 
RIN:  2070-AD57 

Human  Testing;  Advance  Notice  of 
Proposed  Rulemaking;  Reopening  of  a 
Comment  Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Advance  notice  of  proposed 

rulemaking;  reopening  of  comment 

period. 

SUMMARY:  On  May  7,  2003,  EPA 
announced  the  availability  for  comment 
of  an  advance  notice  of  proposed 
rulemaking  (ANPR)  discussing  EPA's 
plan  to  conduct  rulemaking  about 
criteria  and  standards  EPA  would  apply 
in  deciding  the  extent  to  which  it  will 
consider  or  rely  on  various  types  of 
research  with  human  subjects  to  support 
its  actions.  The  Agency  received  a 
request  to  extend  the  comment  period. 
EPA  is  hereby  reopening  the  comment 
period,  which  ended  on  August  5,  2003. 
The  new  comment  period  will  end 
August  20,  2003. 

DATES:  Comments,  identified  by  the 
docket  ID  number  OPP-2003-0132, 
must  be  received  on  or  before  August 
20,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.e.  of  the  SUPPLEMENTARY 
INFORMATION  of  the  May  7,  2003  Federal 
Register  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  L.  Jordan,  Mail  code  7501C, 


Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pexmsylvaiiia  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-1049;  fax  number:  (703)  308- 
4776;  e-mail  address: 
jordan.william@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  particular  interest  to  those  who 
conduct  testing  of  substances  regulated 
by  EPA.  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

3.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0132.  The  official  pubfic 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  .of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 


access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

To  submit  comments,  or  access  the 
official  public  docket,  please  follow  the 
detailed  instructions  as  provided  in 
Unit  I.e.  of  the  SUPPLEMENTARY 
INFORMATION  of  the  May  7,  2003  Federal 
Register  document.  If  you  have 
questions,  consult  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

n.  What  Action  is  EPA  taking? 

This  document  reopens  the  public 
comment  period  established  in  the 
Federal  Register  of  May  7,  2003  (68  FR 
24410)  (FRL-7302-8).  hi  that  document, 
EPA  sought  comment  on  its  plan  to 
conduct  rulemaking  about  criteria  and 
standards  the  Agency  would  apply  in 
deciding  the  extent  to  which  it  will 
consider  or  rely  on  various  types  of 
research  with  human  subjects  to  support 
its  actions.  The  Agency  received  a 
request  to  extend  the  comment  period. 
EPA  is  hereby  reopening  the  comment 
period,  which  ended  on  August  5,  2003. 
The  new  comment  period  will  end 
August  20,  2003.  The  public  is  strongly 
encouraged  to  submit  comments  as  early 
as  possible  so  that  EPA  may  make  them 
available  for  consideration  by  a 
conunittee  of  the  National  Academy  of 
Sciences,  which  is  preparing  a  report  for 
EPA  on  these  issues. 

m.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  25(a)  of  FIFRA  gives  the 
Administrator  authority  to  "prescribe 
regulations  to  carry  out  the  purposes  of    . 
[nFRA]."  Such  a  rule  would  implement 
EPA's  authority  to  require  data  in  ^ 
support  of  registration  of  pesticides  (see, 
for  example,  FIFRA  sections  3(c)(1)(F) 
and  3(c)(2)(B))  and  to  interpret  the 
provision  making  it  unlawful  for  any 
person  "to  use  any  pesticide  in  tests  on 
human  beings  luiless  such  hiunan 
beings  (i)  are  fully  informed  of  the 
nature  and  purposes  of  the  test  and  of 
any  physical  and  mental  health 
consequences  which  are  reasonably 
foreseeable  therefrom,  and  (ii)  finely 
voliuiteer  to  participate  in  the  test." 
(FIFRA  section  12(a)(2)(P)).  In  addition, 
section  408(e)(1)(C)  of  the  FFDCA 
authorizes  the  Administrator  to  issue  a 
regulation  establishing  "general 
procedures  and  requirements  to 
implement  this  section." 
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IV.  Do  Any  S  atutory  and  Executive 
Order  Reviev  rs  Apply  to  this  Action? 

ac  tion  is  not  a  rulemaking, 
exte  nds  the  date  by  which 
comm'  jnts  must  be  submitted  to 
AI JPR  that  previously 
he  Federal  Register  of 
>8  PR  24410).  For 
a  ]out  the  applicability  of 
assessment  requirements 
please  refer  to  the 
Unit  IILA.  of  that 
FR  24410). 


Revieifs 

No.  This 
it  merely 
public 
EPA  on  an 
published  in 
May  7,  2003 
information 
the  regulators 
to  the  ANPR, 
discussion  in 
document  {6f 

List  of  Subjec  Is 

Environmei  ital  protection,  Human 
studies. 

Dated:  Augu^  1,  2003. 
James  Jones, 

Director.  Officdof  Pesticide  Programs. 
[FR  Doc.  03-20 154  Filed  a-5-03;  8:45  am] 

B<LUNG  CODE  656P-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  ^1 

[FRL-7540-3] 
RIN  2060-AJ9S 

Draft  Regulatory  Text  for  Proposed 
Rule  To  Implement  ttie  8-Hour  Ozone 
National  Amfalient  Air  Quality  Standard 

AGENCY:  Environmental  Protection 

Agency  (EPA] 

ACTION:  Notic(  t  of  availability. 


SUMMARY:  Not  ice  is  hereby  given  that 
the  Environm  ?ntal  Protection  Agency 
(EPA)  has  developed  draft  regulatory 
text  to  accom|  lany  the  proposed  rule  to 
implement  th(  s  8-hour  ozone  national 
ambient  air  qi  ality  standard  (NAAQS) 
which  was  pu  alished  on  Jime  2,  2003 
(68  FR  32802)  If,  after  notice  and 
comment,  we  -idopt  approaches  other 
than  those  ref  ected  by  the  draft 
regulatory  tex  ,  the  regidatory  text  we 
promulgate  at  the  time  of  our  final 
action  will  incorporate  the  approaches 
we  adopt. 

DATES:  Comments  must  be  received  on 
or  before  September  5,  2003. 
ADDRESSES:  C(  >mments  on  the  draft 
regulatory  tex  should  be  submitted  to 
Docket  #OAR  2003-0079.  When  mailing 
documents,  ccmmnents  or  requests  to 
the  EPA  Dock  >t  Center  through  the  U.S. 
Postal  Service  ,  please  use  the  following 
address:  U.S.  environmental  Protection 
Agency,  EPA  Vest  (Air  Docket),  1200 
Pennsylvania  Avenue,  NW.,  Room 
B108,  Mail  Cade  6102T,  Washington, 
DC  20460.  Thi  (  normal  business  hours 
are  8:30  a.m.  ta  4:30  p.m.,  Monday 


through  Friday,  excluding  Federal 
holidays.  Comments  can  be  submitted  to 
the  address  above,  by  fax  (202)  566- 
1741,  or  by  e-mail  to  A-and-R- 
Docket®epa.gov.  The  voice  telephone 
number  is  (202)  566-1742.  In  addition, 
we  have  placed  a  variety  of  materials 
regarding  the  8-hoiu'  ozone 
implementation  proposed  rule  on  the 
Web  site:  http://www.epa.gov/ttn/ 
naaqs/ozone/o3imp8hr.  While  the  Web 
site  is  not  an  exact  duplicate  of  the  Air 
Docket,  we  have  placed  materials  that 
we  have  generated  and  materials  that 
have  been  submitted  in  electronic 
format  on  the  Web  site. 

The  draft  regulatory  text  is  available 
for  public  inspection  at  EPA's  Web  site 
at:  www.epa.gov/ttn/naaqs/ozone/ 
o3imp8hr  and  at  the  Office  of  Air  and 
Radiation  (OAR)  Docket  Center,  Docket 
Number  OAR  2003-0079,  respectively. 
Copies  of  the  draft  regulatory  text  can 
also  be  obtained  from  the  Ozone  Policy 
and  Strategies  Group,  Office  of  Air 
Quality  Planning  and  Standards  (C539- 
02),  U.S.  Environmental  Protection 
Agency,  Research  Triangle  Park.  NC 
27711. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Silvasi,  Office  of  Air  Quality 
Planning  and  Standards,  U.S. 
Envirorunental  Protection  Agency,  Mail 
Code  C539-02,  Research  Triangle  Park, 
NC  27711,  phone  number  (919)  541-5666 
or  by  e-mail  at:  silvasi.john@epa.gov  or 
Ms.  Denise  Gerth,  Office  of  Air  Quality 
Plaiming  and  Standards,  U.S. 
Environmental  Protection  Agency,  Mail 
Code  C539-02,  Research  Triangle  Park, 
NC  27711,  phone  number  (919)  541-5550 
or  by  e-mail  at:  gerth.denise@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The  draft 
regulatory  text  for  the  8-hour  ozone 
implementation  proposed  rule  is 
intended  to  accompany  the  June  2, 
2003,  proposed  rule  to  implement  the  8- 
hour  ozone  NAAQS.  The  draft 
regulatory  text  contains  most  of  the 
major  elements  of  the  implementation 
approach,  e.g.,  the  transition  from  the  1- 
hour  to  the  8-hour  ozone  NAAQS  and 
how  to  implement  the  Clean  Air  Act's 
provisions  related  to  anti-backsliding.  In 
the  draft  regulatory  text,  we  are  not  yet 
addressing  the  options  concerning  new 
source  review,  i.e.,  the  transitional 
program  and  the  Clean  Air  Development 
Communities  program. 

The  June  2,  2003  proposed  rule 
contains  the  backgroimd  discussion  for 
the  draft  regulatory  text.  The  June  2, 
2003  proposal  sets  forth  for  comment 
several  options  for  certain  features  or 
plan  elements;  the  draft  regulatory  text 
provides  the  regulatory  text  for  only  one 
of  the  options  being  proposed  for  each 
featiue  or  element  to  demonstrate  how 


the  regulatory  text  would  appear  for  that 
set  of  options.  Selection  of  a  particular 
option  was  generally  based  on  the 
preferences  stated  in  the  June  2,  2003 
proposal;  however,  this  selection  should 
not  be  interpreted  as  a  decision  by  EPA 
to  proceed  with  that  option  in  the  final 
rule,  since  comments  are  still  being 
received  on  the  June  2,  2003,  proposal. 

The  draft  regulatory  text  would  also 
amend  40  CFR  part,  81  by  adding  and 
reserving  a  new  subpart  E,  which  would 
be  used  to  identify  the  area  designations 
£ind  classifications  for  the  1 -horn- 
standard  in  place  at  the  time  the  l-hoiu 
standard  no  longer  applies  to  each  area; 
this  is  being  done  to  implement  the 
proposed  rule  on  anti-backsliding. 

A.  How  Can  I  Get  Copies  of  This 
Document? 

1.  Docket.  The  EPA  has  established  an 
official  docket  for  this  action  under 
Docket  ID  Niunber  2003-0079.  The 
official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  or  other  information  whose 
disclosures  is  restricted  by  statute.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  at  the  OAR  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  fi-om  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  OAR  Docket  is  (202) 
566-1742. 

List  of  Subjects  in  40  CFR  Part  51 

Environmental  protection.  Air 
pollution  control,  Intergovernmental 
relations,  Ozone,  Particulate  matter. 
Transportation,  Volatile  organic 
compounds. 

Authority:  42  U.S.C.  7408,  42  U.S.C.  7410, 
42  U.S.C.  7501-7511f;  42  U.S.C.  7601(a)(1). 

Dated:  July  28,  2003. 
Tom  Curran, 

Acting  Director,  Office  of  Air  Quality  Planning 

and  Standards. 

[FR  Doc.  03-20030  Filed  8-5-03;  8:45  am] 

BILLING  CODE  6560-5(M> 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[PA203-4210b;  FRL-7523-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  VOC  and  NOx  RACT 
Requirements  for  Two  Individual 
Sources 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff)   '    ■ 
revisions  submitted  by  the 
Commonwealth  of  Peimsylvania  to 
establish  and  require  reasonably 
available  control  technology  (RACT) 
related  requirements  to  limit  volatile 
organic  compoimds  (VOCs)  and 
nitrogen  oxides  (NOx)  from  two  sources. 
In  the  Final  Rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
Commonwealth's  SIP  revisions  as  a 
direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontroversial  submittal  and 
anticipates  no  adverse  comments.  The 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  is 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  conunents 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  September  5,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Plaiming  Branch, 
sMailcode  3AP21,  U.S.  Envirorunental 
Protection  Agency,  Region  III,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  follow  the  detailed 
instructions  described  in  the 
SUPPLEMENTARY  INFORMATION  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 


Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment,  1800  Washington 
Boulevard,  Suite  705,  Baltimore, 
Maryland,  21230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janice  Lewis,  (215)  814-2185.  or  by  e- 
mail  at  lewis.janice@epa.gov. 
SUPPLEMENTARY  INFORMATION:  You  may 
submit  comments  either  electronically 
or  by  mail.  To  ensure  proper  receipt  by 
EPA,  identify  the  appropriate 
rulemaking  identification  number 
MDl40-3094b  in  the  subject  line  on  the 
first  page  of  your  conunent.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  odier  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  oil  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
conunent  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
conunent. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention 
PA203-4210b.  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 


EPA.  Go  directly  to  http:// 
www. regulations. gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  yoiu-  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  dociunent.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

Please  note  that  if  EPA  receives 
adverse  conunent  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated: -June  26,  2003. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  HI. 

[FR  Doc.  03-19923  Filed  8-5-03;  8:45  am) 

BILLING  CODE  66«0-$(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MD140-3094b;  FRL7523-6] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans; 
Maryland;  Revisions  to  Visible 
Emissions  and  Sulfur  Oxides  Testing 
Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SDP) 
revision  submitted  by  the  Maryland 
Department  of  the  Environment  (MDE) 
on  November  6,  2002.  The  revision 
amends  Regulations  .02,  .03,  and  .05. 
under  COMAR  26.11.06— General 
Emission  Standards,  Prohibitions  and 
Restrictions.  In  the  Final  Rules  section 
of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittal  as  a 
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direct  final  nile  without  prior  proposal 
because  the  Agency  views  this  as  a 
noncontrove^ial  submittal  and 
anticipates  np  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  no 
adverse  comoients  are  received  in 
response  to  ttis  action,  no  further 
activity  is  contemplated.  If  EPA  receives 
adverse  comiients,  the  direct  final  rule 
will  be  withd  rawn  and  all  public 
comments  re(  :eived  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rul(  >.  EPA  will  not  institute  a 
second  comnent  period.  Any  parties 
interested  in  ::ommenting  on  this  action 
should  do  so  at  this  time. 
DATES:  Comn  ents  must  be  received  in 
writing  by  September  5,  2003. 
ADDRESSES:  C  omments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  ma  iled  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3A|'21,  U.S.  Environmental 
Protection  Agency,  Region  III,  1650 
Arch  Street.  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  \o\inorris. makeba@epa.gov  or 
to  http://wwMf.regulations.gov,  which  is 
an  altemativ^  method  for  submitting 
electronic  coi  nments  to  EPA.  To  submit 
comments,  follow  the  detailed 
instructions  described  in  the 
SUPPLEMENTARY  INFORMATION  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environluental  Protection  Agency, 
Region  HI,  IffiO  Arch  Street, 
PhiladelphiaJ  Pennsylvania  19103;  and 
the  Maryland  Department  of  the 
Environment!  1 800  Washington 
Boulevard,  Suite  705,  Baltimore, 
Maryland,  21E30. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Anderson,  (215J  814-2173.  or 
by  e-mail  at 
anderson.kamieen@epa.gov. 

SUPPLEMENTARY  INFORMATION:  You  may 
submit  comn  ents  either  electronically 
or  by  mail.  To  ensure  proper  receipt  by 
EPA,  identifj)  the  appropriate 
rulemaking  i(  lentification  number 
MDl  40-3094  b  in  the  subject  line  on  the 
first  page  of  3  our  comment.  Please 
ensure  that  yi  3ur  comments  are 
submitted  wi  thin  the  specified  conunent 
period.  Comi  lents  received  after  the 
close  of  the  c  imment  period  will  be 
marked  "late  "  EPA  is  not  required  to 
consider  these  late  comments. 

1 .  Electron  cally.  If  you  submit  an 
electronic  coi  nment  as  presented 
below,  EPA  r  scommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mai  address  or  other  contact 


information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  conmient  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
morris.makeba@epa.gov,  attention 
MDl40-3094b.  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captiues  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiu^d  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  http:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yoiu-  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

Please  note  that  if  EPA  receives 
adverse  comment  on  an  amendment, 


paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated:  June  26,  2003. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  III. 

[FR  Doc.  03-19921  Filed  8-5-^)3;  8:45  am] 

BILUNG  CODE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[KS  189-1189;  FRL-7540-8] 

Approval  and  Promulgation  of 
Operating  Permits  Program;  State  of 
Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  approval  of 
revisions  to  the  Kansas  Operating 
Permit  Program.  On  Jxme  25,  2001,  the 
state  of  Kansas  requested  a  revision  to 
change  the  Class  I  Operating  Permits 
annual  emission  inventory  due  date  and 
to  revise  the  annual  emissions  fee. 
Approval  of  these  revisions  will  ensure 
consistency  between  the  state  and 
Federally-approved  rules. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  5,  2003. 
ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Heather  Hamilton, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101.  Electronic  comments  should  be 
sent  either  to  Heather  Hamilton  at 
hamilton.heathei@epa.gov  or  to  http:// 
www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking"  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Heather  Hamilton  at  (913)  551-7039,  or 
by  e-mail  at  hamilton.heather@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
final  rules  section  of  the  Federal 
Register,  EPA  is  approving  the  state's 
operating  permits  program  revisions  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  this  "as  a 
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noncontroversial  revision  amendment 
and  anticipates  no  relevant  adverse 
comments  to  this  action.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the  direct  final  rule.  If  no  relevant 
adverse  comments  are  received  in 
response  to  this  action,  no  further 
activity  is  contemplated  in  relation  to 
this  action.  If  EPA  receives  relevant 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  action.  EPA  will  not  institute 
a  second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  part  of  this  rule  and  if  that 
part  can  be  severed  fi-om  the  remainder 
of  the  rule,  EPA  may  adopt  as  final 
those  parts  of  the  rule  that  are  not  the 
subject  of  an  adverse  comment.  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  July  28,  2003. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 
[FR  Doc.  03-20037  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 

[Pocket  No.  NHTSA-03-15732] 

RIN2127-Ai98 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  In  this  docimient,  NHTSA 
proposes  to  amend  Federal  Motor 
Vehicle  Safety  Standard  No.  208, 
Occupant  crash  protection  (FMVSS  No. 
208),  to  establish  the  same  maximimi 
test  speed  and  phase-in  schedule  for  the 
belted  barrier  test  using  the  5th 
percentile  adult  female  test  diunmy  as  is 
required  for  belted  tests  using  the  50th 
percentile  adult  male  test  dummy 
commencing  September  1,  2007.  The 
effect  of  this  proposal  would  be  to 
increase  the  maximujn  belted  firontal 
barrier  crash  test  speed  for  the  smaller 
dummy  from  48  km/h  (30  mph)  to  56 
km/h  (35  mph).  Preliminary  testing  has 


shown  that  at  the  higher  test  speed,  a 
belted  5th  percentile  adult  female 
dummy  seated  in  accordance  with 
FMVSS  No.  208  seating  procediu«s  may 
record  higher  injury  measurements  than 
a  50th  percentile  adult  male  dummy 
tested  in  the  same  vehicle.  Improving 
performance  beyond  the  48  km/h  (30 
mph)  test  speed  for  the  5th  percentile 
adult  female  would  require  that  air  bag 
and  seat  belt  designs  be  optimized  to 
protect  occupants  in  high  speed  crashes 
without  increasing  the  aggressiveness  of 
those  systems  to  a  level  where  they  are 
likely  to  induce  injuries  for  out-of- 
position  occupants. 
DATES:  You  should  submit  comments 
early  enough  to  ensure  that  Docket 
Management  receives  them  not  later 
than  October  6,  2003. 
ADDRESSES:  You  may  submit  comments 
(identified  by  DOT  DMS  Docket  Number 
03-15732)  by  any  of  the  following 
methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202^93-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL^Ol,  Washington,  DC  20590- 
001. 

•  Hand  Delivery  :  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Requests  for  Comments  heading  of  the  . 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Analyses  and  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW.. 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  contact  Lori 
Summers,  Office  of  Crashworthiness 
Standards,  Light  Duty  Vehicle  Division 
by  phone  at  (202)  366-1740,  and  by  fax 
at  (202)  493-2739. 

For  legal  issues,  you  may  contact 
Christopher  Calamita  of  the  NHTSA 
Office  of  Chief  Counsel  by  phone  at 
(202)  366-2992  and  by  fax  at  (202)  366- 
3820. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 

n.  Tests  conducted  to  assess  the  feasibility  of 
a  56  km/h  (35  mph)  belted  barrier  test 
requirement  using  the  5th  percentile 
adult  female  test  dummy 

III.  Benefits  and  Costs  Associated  with  the 

Proposed  Rule 

IV.  Effective  Date  of  the  Proposed  Rule 

V.  Requests  for  Comments 

VI.  Rulemaking  Analyses  and  Notices 

I.  Background 

FMVSS  No.  208  requires  passenger 
vehicles  to  be  equipped  with  safety  belts 
and  frontal  air  bags  to  prevent  or 
mitigate  the  effects  of  occupant 
interaction  with  the  vehicle  interior  in 
a  crash.  While  air  bags  have  been  very 
effective  in  increasing  the  number  of 
people  saved  in  moderate  and  high 
speed  frontal  crashes,  they  have 
occasionally  been  implicated  in 
fatalities  in  instances  where  vehicle 
occupants  were  very  close  to  the  air  bag 
when  it  deployed.  On  May  12,  2000, 
NHTSA  published  a  final  nde  to  require 
that  future  air  bags  be  designed  to  create 
less  risk  of  serious  air  bag-induced 
injuries  than  current  air  bags  and 
provide  improved  fit)ntal  crash 
protection  for  all  occupants,  by  means 
that  include  advanced  air  bag 
technology  ("Advanced  Air  Bag  Rule", 
65  FR  30680). 

The  Advanced  Air  Bag  Rule 
established  two  phase-in  schedules.  In 
the  first  phase-in.  NHTSA  will  require 
vehicle  manufacturers  to  install  air  bag 
systems  that  reduce  the  risk  of  air  bag- 
induced  injury  (particularly  to  young 
children  and  small  adult  drivers),  while 
improving  the  fi°ontal  crash  protection 
provided  by  current  air  bag  systems  to 
occupants  of  different  sizes.  In  the 
second  phase-in,  the  agency  will  require 
manufacturers  to  further  improve  upon 
the  existing  air  bag  systems  by 
implementing  a  belted  rigid  barrier 
crash  test  at  impact  speeds  up  to  and 
including  56  km/h  (35  mph),  rather  than 
48  km/h  (30  mph)  as  has  been  required 
for  many  years.  The  Advanced  Air  Bag 
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Rule  establisied,  on  an  interim  basis,  a 
maximum  u|ibelted  test  speed  for  tests 
using  the  5th  percentile  adult  female 
and  50th  percentile  adult  male  dummies 
of  40  km/h  (is  mph).  While  the  rule 
retained  the  existing  48  km/h  (30  mph) 
belted  test  re  quirement  for  the  50th 
percentile  aqult  male  test  dummy 
throughout  the  first  phase-in,  it  added  a 
new  belted  ti  sst  for  the  5th  percentile 
adult  female  test  dummy  at  impact 
speeds  up  to  and  including  48  km/h  (30 
mph).  It  also  established  a  56  km/h  (35 
mph)  maxim  um  test  speed  for  the  50th 
percentile  ac  idt  male  in  phase  two  of 
the  requiren^ents  (65  FR  30685). 

While  the  agency  has  been  performing 
a  56  km/h  (3^  mph)  frontal  barrier 
impact  test  With  50th  percentile  adult 
male  diunmies  in  the  New  Car 
Assessment  Program  (NCAP),  now  for 
the  first  timei,  FMVSS  No.  208  has  rigid 
barrier  test  n  quirements  for  belted 
occupants  at  a  higher  test  speed  than  for 
unbelted  occupants.'  Until  the 
Advanced  aIt  Bag  Rule,  FMVSS  No.  208 
specified  the|  same  maximum  test  speed 
for  both  beltc  d  and  unbelted  rigid 
barrier  testin  i-  From  the  early  1970s, 
when  FMVS,  5  No.  208  was  first  issued, 
up  through  t  le  early  1990s,  when  air 
bags  first  beg  an  to  be  widely  introduced, 
seat  belt  use  was  quite  low,  reaching 
only  51  perci  int  in  1-991.  Since  that  time, 
seat  belt  use  las  risen  to  75  percent 
nationally,  a  id  is  as  high  as  92  percent 
in  states  witl  i  primary  seat  belt  laws  and 
strong  enforcement  programs.  By 
increasing  th  e  maximum  speed  for 
belted  testin] ;  requirements,  the 
Advanced  A  r  Bag  Rule  amended 
FMVSS  No.  :  ;08  to  better  serve  the 
safety  needs  af  the  growing  niunber  of 
Americans  u  iing  seat  belts  on  a  regular 
basis. 

In  the  prea  mble  to  the  Advanced  Air 
Bag  Rule  the  agency  stated  that  "we  did 
not  propose  including  the  5th  percentile 
adult  female  dummy  in  Ithe  56  km/h  (35 
mph)  phase-i  n)  requirement  because  we 
had  sparse  it  iormation  on  the 
practicability  of  such  a  requirement. 
NHTSA  will  initiate  testing  to  examine 
this  issue  am  1  anticipates  proposing 
increasing  the  test  speed  for  belted  tests 
using  the  5th  percentile  adult  female 
dununy  to  5(  km/h  (35  mph),  beginning 
at  the  same  t  me  that  the  50th  percentile 
adult  male  is  required  to  be  used  in 
behed  testing ;  at  that  speed."  [60  FR 
30680,  3069(  .]  This  position  was 
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ufactured  after  March  18,  1997  not 
j^dvanced  Air  Bag  Rule  may  comply 
by  means  of  an  unbelted  sled  test, 
unbelted  rigid  barrier  test.  49  CFR 
sled  test  does  not  involve  an 
I  ;id  barrier  but  uses  the  same  crash 
icle  and  fires  air  bags  artificially 
)f  the  vehicle  sensor  system. 


reiterated  when  the  agency  declined  a 
petition  to  immediately  begin 
rulemaking  to  establish  a  requirement 
for  vehicles  to  meet  a  Q-56  lan/h  (0-35 
mph)  belted  barrier  test  with  the  5th 
percentile  adult  female  dummy  (66  FR 
65376;  December  18,  2001).  However, 
the  agency  continued  research  on  the 
feasibihty  and  practicability  of 
increasing  the  testing  speed  for  belted 
testing  using  the  5th  percentile  adult 
female  dununy. 

Based  on  the  results  of  oiu  research, 
we  are  proposing  to  increase  the 
maximum  belted  rigid  barrier  test  speed 
for  the  5th  percentile  adult  female  in 
accordance  with  the  same  phase-in 
schedule  already  adopted  for  the  50th 
percentile  adult  male  test  dummy.  The 
proposed  amendment  would  apply  to 
all  vehicles  required  to  meet  the 
requirements  of  the  Advanced  Air  Bag 
Rule. 

II.  Tests  Conducted  To  Assess  the 
Feasibility  of  a  56  km/h  (35  mph)  Belted 
Barrier  Test  Requirement  Using  the  5th 
Percentile  Adult  Female  Test  Dummy 

Preliminary  testing  conducted  by 
NHTSA  and  Transport  Canada  indicates 
that  a  belted  5th  percentile  adult  female 
dummy  may  be  subject  to  higher  injury 
measures  than  a  belted  50th  percentile 
adult  male  dummy  in  comparable 
frontal  barrier  crash  tests,  when  both  are 
seated  in  accordance  with  the 
applicable  FMVSS  No.  208  seating 
procedures.  In  2001 ,  NHTSA  conducted 
a  series  of  ten  crashes  to  demonstrate 
the  feasibility  of  meeting  the 
performance  requirements  adopted  in 
the  Advanced  Air  Bag  Rule  using  belted 
5th  percentile  adidt  female  driver  and 
passenger  dummies  in  a  56  km/h  (35 
mph)  rigid  barrier  test.  NHTSA  then 
conducted  an  additional  eight  tests 
through  a  joint  research  program  with 
Transport  Canada.  Mini,  light,  and 
medixun  passenger  cars  were  tested, 
along  with  sport  utility  vehicles, 
minivans,  and  a  pickup  truck.^  None  of 
the  tested  vehicles  were  designed  to 
meet  the  new  test  requirements  of  the 
Advanced  Air  Bag  Rule  (See,  NHTSA- 
2001-10687). 

Of  the  eighteen  vehicles  tested,  twelve 
were  able  to  meet  the  driver  and  right 
tront  passenger  dummy  Injury 
Assessment  Reference  Values  (lARVs) 
required  under  FMVSS  No.  208.  The  six 
vehicles  that  exceeded  the  LARVs  for  the 
5th  percentile  adult  female  diunmy 
were  found  to  exceed  injury  measiu^s  in 
the  head,  chest,  and/or  neck  regions. 
When  comparable  NCAP  crash  tests 
were  conducted  with  50th  percentile 


^  The  vehicle  classifications  were  based  on  those 
adopted  by  NHTSA  in  NCAP. 


adult  male  dimunies,  none  of  the  adult 
male  dummies  exceeded  the  LARVs. 

In  a  test  of  a  2001  Dodge  Durango,  the 
driver-side  test  dummy  measured  injury 
levels  that  exceeded  the  LARVs  for  HIC, 
Nij,  and  neck  tension;  the  passenger 
dummy  exceeded  the  Nij  criteria.  Both 
driver  and  passenger  dummies  exceeded 
the  chest  acceleration  criteria  in  a  test 
of  a  2002  Chevy  Trailblazer,  with 
acceleration  levels  approximately  17 
percent  higher  than  the  levels  measiued 
in  the  next  highest  vehicle  for  both 
driver  and  passenger.  The  driver  . 

diunmy  measured  a  Nij  reading 
equivalent  to  the  LARV  in  a  test  of  a 
2001  Ford  Taurus  and  two  times  the 
LARV  in  a  test  of  a  1998  Geo  Metro.  The 
high  injiuy  measuirement  in  the  1998 
Geo  Metro  test  was  more  indicative  of 
cars  manufactiued  in  the  mid-1990s 
than  of  newer  models,  many  of  which 
have  been  redesigned  to  have  a  less 
aggressive  air  bag  deployment.  In  all 
four  of  these  vehicles,  hWTSA  believes 
the  high  injury  readings  were  the  result 
of  the  deploying  air  bag  interacting  with 
the  dummy. 

The  driver  diunmy  in  a  2001  Dodge 
Grand  Caravan  test  exceeded  both  Nij 
and  chest  acceleration  limits.  Film 
analysis  of  the  test  indicated  that  the 
steering  wheel  rotated  upward  during 
the  crash  test  and  the  air  bag 
deployment  pattern  was  such  that  it 
inflated  under  the  dummy's  chin, 
causing  high  neck  loads.  At  the  same 
time,  the  air  bag  may  have  failed  to 
prevent  dummy  contact  with  the 
steering  wheel  through  the  air  bag, 
resulting  in  the  high  chest  acceleration 
measurement.  The  sixth  test  involved  a 
2001  Toyota  Echo,  hi  that  test,  the 
driver  dummy  exceeded  the  HIC 
criteria.  It  appears  that  in  this  instance 
the  force  limiting  seat  belt  system  did 
not  yield  effectively  and  allowed  the 
dummy's  head  to  snap  forward  and 
exceed  the  HIC  criteria.  These  tests 
suggest  that  the  deployment 
characteristics  of  some  air  bag  systems 
and  the  force  limiting  capabilities  of 
some  seat  belt  systems  will  need  to  be 
optimized  for  the  smaller  occupants 
represented  by  the  5th  percentile  female 
dummy  to  provide  better  protection. 

While  the  remaining  twelve  vehicles 
all  tested  within  the  lARV  limits,  the 
overall  average  injury  values  for  the  5th 
percentile  adult  female  driver  dummies 
in  these  vehicles  were  somewhat  higher 
than  the  values  for  50th  percentile  adult 
male  driver  dummies  tested  in  the  same 
vehicles.  The  greatest  discrepancy  was 
with  the  neck  injury  criteria  (Nij). 
Fourteen  of  the  tested  vehicles  met  the 
neck  LARVs  for  the  5th  percentile  adult 
female  driver  dummy,  but  on  average 
the  Nij  values  for  the  5th  percentile 
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adult  female  driver  dummy  were  nearly 
double  the  Nij  values  registered  for  the 
50th  percentile  adult  male  driver 
dummies  tested  in  the  same  vehicle. 
The  higher  injury  measures  may  result 
from  the  proximity  of  the  female 
dummy  to  the  steering  wheel  or 
instrument  panel.  The  seating  procedure 
for  testing  with  the  5th  percentile 
female  dummy  places  the  dummy  closer 
to  the  steering  wheel  than  the  50th 
percentile  adult  male  dummy,  reducing 
the  distance  between  the  dummy  and 
the  deploying  air  bag.  A  major  factor  in 
air  bag-induced  fatalities  has  been  the 
proximity  of  the  occupant  to  the  air  bag 
module  at  deployment.  Therefore,  this 
amendment  is  intended  to  ensure  that 
belted  small-stature  drivers  and  any 
belted  passengers  seated  close  to  the  air 
bag  are  adequately  protected  in  a  high 
speed  crash. 

These  eighteen  tests  indicate  both  a 
need  for  and  the  feasibility  of  extending 
the  56  km/h  (35  mph)  maximum  belted 
test  speed  to  include  the  5th  percentile 
adult  female  dummy.  If  adopted,  the 
new  requirement  would  improve  the 
equality  of  belted  crash  protection  for 
occupants  of  different  sizes  by  requiring 
the  5th  percentile  female  and  the  50th 
percentile  male  belted  rigid  barrier 
crash  tests  to  use  the  same  maximum 
speed.  As  described  above,  compliance 
with  this  amendment  will  likely  lead  to 
further  improvement  of  air  bag  and/or 
seat  belt  systems. 

m.  Benefits  and  Costs  Associated  With 
the  Proposed  Rule 

NHTSA  estimates  that  today's 
proposal,  if  adopted,  could  prevent 
between  five  and  six  small  occupant 
fatalities  per  year  and  coidd  also  reduce 
two  to  three  moderate  to  severe  injuries 
(MAIS  2+).3  Compliance  with  the 
proposal  would  reduce  fatalities  for 
drivers  by  reducing  fatal  HIC  values  by 
1.4-2.3  percent,  fatal  Nij  values  by  3.8 
percent,  and  fatal  chest  g  vdues  by  2.8 
percent.  When  applying  these  reduction 
rates  to  the  corresponding  target 
population,  this  translates  to  a  reduction 
in  driver  fatalities  fitim  head,  neck  and 
chest  injuries  of  1-2, 1,  and  2, 
respectively.  For  passengers, 
compliance  would  reduce  fatalities  by 
reducing  fatal  HIC  values  by  0.9-1.5 
percent.  This  translates  to  a  reduction  in 
passenger  fatalities  by  1.  The  total 
reduction  in  fatalities  would  be  between 


3  MAIS  (Maximum  Abbreviated  Injury  Scale) 
represents  the  maximunyinjury  severity  at  an 
Abbreviated  Injury  Scale  (AIS)  level,  regardless  of 
the  natuire  or  location  of  the  injury.  The  AIS  ranks 
individual  injuries  by  body  region  on  a  scale  of  1 
to  6  as  follows:  l^minor,  2=moderate,  3=serious, 
4=severe,  S=critical,  and  6=maxiraum/currently 
untrea  table. 


five  and  six  drivers  and  passengers 
combined.  Compliance  with  this 
proposal  would  also  reduce  MAIS  2-5 
injuries  to  drivers  by  reducing  the 
associated  HIC  values  by  0.2-0.4 
percent  and  the  associated  chest  g 
values  by  0.2  percent.  When  applying 
these  reduction  rates  to  the 
corresponding  target  population,  this 
would  result  in  a  reduction  in  head 
MAIS  2-5  head  and  chest  injuries  of  1- 
2  and  1  respectively,  or  a  total  reduction 
of  MAIS  2-5  injuries  of  2-3.  A  complete 
discussion  of  how  NHTSA  arrived  at  its 
estimates  may  be  found  in  the 
Preliminary  Regulatory  Evaluation 
located  in  the  docket  for  this 
rulemaking. 

Beyond  reducing  the  rates  of  injury 
and  fatality  to  smadl-stature  occupants, 
increasing  the  maximum  belted  test 
speed  for  testing  with  the  5th  percentile 
adult  female  dummy  would  expand 
belted  crash  protection  to  occupants  of 
different  sizes.  The  amendment  would 
address  the  potential  hazard  to  all 
belted  occupants  who  are  very  close  to 
both  the  air  bag  module  and  the  steering 
wheel  or  instrument  panel.  By  phasing 
in  a  maximum  test  speed  of  56  km/h  (35 
mph)  for  belted  testing  with  the  50th 
percentile  adult  male  dummy,  the 
Advanced  Air  Bag  Rule  should  improve 
occupant  protection  for  belted 
occupants  whose  seats  are  positioned  in 
the  mid-track  position  or  further  back. 
Increasing  the  test  speed  to  56  km/h  (35 
mph)  for  5th  percentile  female  dummies 
would  oblige  occupant  protection 
designers  to  concurrently  focus  on 
improving  the  safety  of  small  stature 
belted  drivers  as  well  as  other 
individuals  who  for  some  reason  have 
the  seat  positioned  closer  to  the 
instrument  panel  or  steering  wheel. 

Compliance  with  the  proposal  would 
result  in  a  nominal  additional  cost  to 
vehicle  manufacturers.  The  test 
procedure  itself  is  already  required  at  a 
lower  impact  speed  in  FMVSS  No.  208; 
only  the  maximum  impact  speed  would 
be  raised.  Likewise,  agency  compliance 
tests  would  use  the  same  procedures 
that  will  be  used  for  the  48  km/h  (30 
mph)  belted  barrier  test.  Additionally, 
as  indicated  by  twelve  vehicles  that  met 
all  LARVs  in  NHTSA's  test  program, 
many  vehicles  already  meet  the 
proposed  requirement.  Measures 
implemented  to  meet  the  48  km/h  (30 
mph)  crash  test  requirements  for  the  5th 
percentile  adult  female  test  dummies 
may  also  result  in  compliance  with  the 
proposed  56  km/h  (35  mph) 
requirement  with  no  additional  changes. 

"ro  the  extent  additional  measures 
may  prove  necessary,  improving 
performance  beyond  the  48  km/h  (30 
mph)  requirement  could  involve 


relatively  simple  changes.  Air  bag 
inflation  characteristics  could  be 
redesigned  through  changes  to  the  fold 
pattern,  vents,  or  the  air  bag  algorithm 
that  would  effectively  modify  the  timing 
between  primary  and  secondary  stages 
of  deployment.  Changes  could  be  made 
to  the  electronic  control  module,  which 
controls  the  dual  stage  air  bag.  Possible 
changes  could  include  seat  track  sensors 
and/or  modified  seat  track  lengths  to 
position  the  full  forward  seating 
position  further  away  bom  the  steering 
assembly.  Safety  belt  pretensioners 
could  be  used  to  remove  the  slack  from 
the  safety  belt  and  provide  restraining 
forces  on  the  occupemt  earlier  in  the 
crash,  reducing  forward  excursion  into 
the  steering  wheel  or  deploying  air  bag. 
Manufacturers  may  decide  to  use  a 
combination  of  technologies  to 
maximize  the  performance  of  the  entire 
occupant  protection  system. 

Based  on  vehicle  production 
numbers,  about  20  percent  of  new  light 
vehicles  would  have  to  change  either 
driver  side  or  passenger  side 
performance  to  comply  with  the 
proposal.  Assuming  a  new  light  vehicle 
fleet  in  2005  of  15.9  million,  3.32 
million  vehicles  would  need  to  improve 
driver  side  performance,  with  0.92 
million  of  these  vehicles  also  having  to 
improve  passenger  side  performance. 

Manufacturers  may  be  able  to  comply 
with  this  proposal  by  changing  the  air 
bag  characteristics  as  described  above. 
There  would  be  minimal  costs 
associated  with  this  alternative.  If 
manufacturers  were  to  comply  with  the 
proposal  by  modifying  the  electronic 
control  module,  3.32  million  driver  side 
and  0.92  million  passenger  side  air  bags 
would  need  to  be  improved.  At  a  unit 
cost  of  $3.12  per  vehicle,  the  total  cost 
for  this  implementation  strategy  would 
be  $10.36  miUion. 

Of  the  vehiclos  that  would  need 
improved  performance,  about  40 
percent  were  equipped  with  a  driver     - 
seat  track  sensor  and  60  percent  were 
not.  Under  a  compliance  strategy 
incorporating  seat  track  sensors,  1.32 
million  vehicles  that  would  not  comply 
with  the  proposed  requirements  would 
already  be  equipped  with  seat  track 
sensors.  These  1.32  million  vehicles 
would  need  to  modify  the  driver  side  air 
bag  inflation  characteristics  and 
electronic  control  module,  at  a  cost  of 
$3.12  per  vehicle,  or  a  total  of  $4.12 
million.  Two  million  of  the  vehicles  that 
woidd  not  comply  with  the  proposal 
would  not  be  equipped  with  a  seat  track 
sensor.  These  two  million  vehicles 
would  need  to  install  a  driver  side  seat 
track  sensor  and  change  the  air  bag 
characteristics.  The  cost  of  a  sensor  and 
modification  of  the  air  bag 
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characteristics  would  be  $8.12  ($5.00  + 
$3.12)  per  sept.  The  cost  for  the  driver 
side  improvement  would  be  $16.24 
million.  Of  these  two  million  vehicles, 
0.92  million  Ivehicles  would  also  have  to 
make  modifications  to  the  front 
passenger  side.  These  modifications 
may  be  able  io  be  made  through  altering 
the  characteidstics  of  the  air  bag.  The 
total  cost  for  the  compliance  alternative 
relying  on  se  at  track  sensors  would  be 
$20.36  millicn. 

Manufactu  rers  may  also  be  able  to 
comply  with  the  proposal  using 
pretensioneri,  with  or  without  adopting 
other  refineiients.  For  vehicles  that 
would  not  c(^mply  with  the  proposed 
requirement*  but  already  have 
pretensioners.  manufacturers  would 
have  to  change  the  air  bag  electronic 
control  modale  or  other  restraint 
characteristics.  For  vehicles  that  do  not 
comply  with  the  proposed  requirements 
and  do  not  have  pretensioners, 
manufactiuef  s  may  have  to  install 
pretensionerfc  for  both  driver  and 
passenger  sides  and  change  the  air  bag 
electronic  module. 

Eighty  sev0n  percent  of  the  vehicles 
that  did  not  comply  with  the  proposed 
requirements  had  pretensioners, 
indicating  thbt  pretensioners  alone  may 
not  be  sufficient  to  meet  the  proposed 
requirement! .  The  2.89  million  vehicles 
equipped  wi  h  pretensioners  that  would 
not  comply  \  ath  the  proposal  would 
have  to  incoi  porate  improved  air  bag 
characteristics  or  adopt  some  other, 
additional  st  ategy  to  improve 
performance  of  the  overall  system.  At  an 
incremental  :ost  of  $3.12  per  vehicle, 
the  cost  for  tfeese  vehicles  would  be 
$9.02  millioil.  Roughly  13  percent  of  the 
vehicles  that  would  need  improved 
performance  had  no  pretensioners.  The 
addition  of  pretensioners  to  these  0.43 
million  vehicles,  at  a  cost  per  seat  of 
$16.50  and  installation  in  at  both  the 
driver  and  front  passenger  position, 
would  equal  |S14. 20  million.  In  addition, 
these  vehicl^  would  also  likely  need  to 
improve  their  air  bag  characteristics  at 
a  cost  of  $3.12  per  vehicle,  or  $1.34 
million  for  tj^e  portion  of  the  fleet  that 
needed  new  pretensioners.  The  cost  for 
vehicles  that  required  installation  of 
pretensioner  i  would  be  $15.54  million. 
The  total  est:  mated  cost  for  compliance 
based  on  the  pretensioner  option  would 
equal  $24.56  million  ($9.02  million  + 
15.54  million). 

In  siunmai  y ,  the  overall  cost  of  the 
proposal  would  range  from  minimal 
costs  to  $24. £6  million,  depending  on 
the  impleme  itation  of  technologies.  A 
complete  dis  cussion  of  how  NHTSA 
arrived  at  th(  !se  costs  may  be  foimd  in 
the  Prelimin  uy  Regulatory  Evaluation 


located  in  the  docket  for  this 
rulemaking. 

IV.  E£Eective  Date  of  the  Proposed  Rule 

If  adopted,  this  proposal  would  be 
implemented  according  to  the  same 
phase-in  schedule  as  for  the  increase  in 
test  speed  for  the  50th  percentile  adult 
male  diunmy  belted  rigid  barrier  test. 
Implementation  of  the  proposed 
requirement,  if  adopted,  would  be  as 
follows: 

— 35  percent  of  each  manufacturer's 
light  vehicles  manufactured  diuing 
the  production  year  beginning  on 
September  1 ,  2007  with  an  allowance 
of  advance  credits  for  vehicles  built 
after  September  1,  2006; 
— 65  percent  of  each  manufacturer's 
light  vehicles  manufactured  diuing 
the  production  year  beginning  on 
September  1,  2008  with  an  allowance 
of  carryover  credits  from  vehicles 
built  after  September  1,  2006. 
— 100  percent  of  each  manxifactiu-er's 
light  vehicles  manufactiued  diuing 
the  production  year  beginning  on 
September  1 ,  2009  with  an  allowance 
of  carryover  credits  from  vehicles 
built  after  September  1,  2006. 
— All  light  vehicles  manufactured  on  or 
after  September  1,  2010. 
If  this  proposal  is  adopted  as  a  final 
rule,  the  agency  will  permit 
manufacturers  that  sell  two  or  fewer 
carlines  in  the  United  States  at  the 
beginning  of  the  first  year  of  the  phase- 
in  (September  1,  2007)  the  option  of 
omitting  the  first  year  of  the  phase-in. 
Likewise,  manufactiuers  that  produce  or 
assemble  fewer  than  5,000  vehicles  for 
the  U.S.  market  per  year  and  multi-stage 
manufacturers  and  aJterers  may  defer 
compliance  with  the  new  requirement 
until  September  1,  2010.  This  approach 
is  fully  consistent  with  the  existing 
phase-in  for  the  0-56  km/h  (0-35  mph) 
belted  test  using  the  50th  percentile 
adult  male  test  dummy. 

V.  Request  for  Comments 

To  aid  the  agency  in  obtaining  useful 
comments,  we  are  setting  forth  in  this 
section  a  specific  list  of  questions  for 
commenters.  For  easy  reference,  the 
questions  are  numbered  consecutively. 
NHTSA  encourages  commenters  to 
provide  specific  responses  to  each 
question  for  which  they  may  have 
information  or  views.  In  addition,  in 
order  to  facifitate  tabulating  the 
comments  by  issue,  the  agency 
encourages  commenters  to  respond  to 
the  questions  in  sequence,  and  to 
identify  the  number  of  each  question  to 
which  they  are  responding. 

1.  Overall  safety.  Does  the  overall 
proposal  achieve  an  appropriate  level  of 


safety  with  respect  to  risks  from  air  bags 
for  small  statiue  drivers  and  passengers? 

2.  Possible  unintended  consequences. 
To  what  extent  could  the  proposed 
increase  in  the  test  speed  for  the  belted 
frontal  barrier  crash  test  using  the  5th 
percentile  adult  female  test  dummy 
result  in  unintended  adverse 
consequences? 

3.  Potential  cost.  What  are  the 
potential  costs  for  the  technology  and 
design  changes  required  to  meet  the 
proposed  amendment? 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  dociunent  in  your 
conunents. 

Yoiu  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  conunents  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  dociunents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  youi 
conunents,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Docket  Management  System  website 
at  http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  the  dociunent 
electronically.  If  you  are  submitting 
comments  electronically  as  a  PDF 
(Adobe)  file,  we  ask  that  the  documents 
submitted  be  scanned  using  Optical 
Character  Recognition  (OCR)  process, 
thus  allowing  the  agency  to  search  and 
copy  certain  portions  of  your 
submissions." 

Please  note  that  pursuant  to  the  Data 
Quality  Act,  in  order  for  substantive 
data  to  be  relied  upon  and  used  by  the 
agency,  it  must  meet  the  information 
quality  standards  set  forth  in  the  OMB 
and  DOT  Data  Quality  Act  guidelines. 
Accordingly,  we  encourage  you  to 
consult  the  guidelines  in  preparing  your 
comments.  OMB's  guidelines  may  be 
accessed  at  http://www.whitehouse.gov/ 
omb/fedreg/reproducible.html.  DOT's 
guidelines  may  be  accessed  at  http:// 
dmses.dot.gov/submit/ 
DataQualityGuidelinhs.pdf. 


■*  Optical  character  recognition  (CX31)  is  the 
process  of  converting  an  image  of  text,  such  as  a 
scanned  paper  document  or  electronic  fax  file,  into 
computer-editable  text. 
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How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

,    We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  in  developing 
a  final  rule  (assuming  that  one  is 
issued),  we  will  consider  that  comment 
as  an  informal  suggestion  for  future 
rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location.  You  may  also  see 
the  comments  on  the  Internet.  To  read 
the  comments  on  the  Internet,  take  the 
following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  {http:// 
dms.dot.gov/). 

(2)  On  that  page,  chck  on  "Simple 
Search." 

(3)  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  four- 


digit  docket  number  shown  at  the 
begiiming  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"Search." 

(4)  On  the  next  page,  which  contains 
docket  smnmary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
comments  are  imaged  documents, 
instead  of  word  processing  documents, 
the  downloaded  conunents  are^not  word 
searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

VI.  Rulemaking  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review"  (58  FR  51735, 
October  4,  1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (OMB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  aimual  eft^ect  on  the 
economy  bf  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budget  impact 
of  entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  rulemaking  document  was  not 
reviewed  by  the  Office  of  Management 
and  Budget  under  E.0. 12866.  ft  is  not 
considered  to  be  significant  under  E.O. 
12866  or  the  Department's  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  26. 1979).  . 

This  document  proposes  to  amend  49 
CFR  571.208  by  increasing  the 
maximum  belted  frontal  barrier  crash 
test  speed  from  48  km/h  (30  mph)  to  56 


km/h  (35  mph)  for  the  5th  percentile 
adult  female  dummy.  This  proposal 
would  establish  the  same  requirement 
and  phase-in  schedule  for  testing  with 
a  5th  percentile  adult  female  dummy  as 
is  currently  required  for  the  50th 
percentile  adult  male  dummy. 
Preliminary  testing  has  shown  that  at  a 
maximum  frontal  barrier  crash  test 
speed,  a  belted  5th  percentile  adult 
female  dummy  may  produce  higher 
injury  measurements  than  a  50th 
percentile  adult  male  dummy  tested  in 
the  same  vehicle.  Increasing  the 
maximum  belted  crash  test  speed  for  the 
5th  percentile  female  would  require 
manufacturers  to  optimize  safety  belt 
and  air  bag  performance  for  both  the  5th 
percentile  female  and  50th  percentile 
male  dummies  at  the  same  crash  test 
speed.  The  proposed  eimendment  would 
not  necessarily  require  any  additional 
vehicle  crash  testing  to  be  conducted  by 
the  manufacturer  and  the  test 
procedures  are  already  specified  in  the 
FMVSSs.  Measures  to  provide 
protection  to  occupants  the  size  of  the 
5th  percentile  adult  female  dummy  are 
currently  being  implemented  to  meet 
the  Advanced  Air  Bag  Rule  crash  test 
requirements  up  to  48  km/h  (30  mph). 

As  noted  above  in  the  section  entiUed 
Benefits  and  Costs  Associated  with  the 
Proposed  Rule,  the  overall  cost  of  the 
proposal  would  range  from  minimal 
costs  to  $24.56  million,  depending  on 
the  implementation  of  technologies.  A 
complete  discussion  of  how  NHTSA 
arrived  at  these  costs  may  be  found  in 
the  Preliminary  Regulatory  Evaluation 
located  in  the  docket  for  this 
rulemaking. 

B.  Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
NHTSA  has  evaluated  the  effects  of  this 
proposed  action  on  small  entities.  I 
hereby  certify  that  this  notice  of 
proposed  rulemaking  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

The  following  is  the  agency's 
statement  providing  the  factual  basis  for 
the  certification  (5  U.S.C.  605(b)).  If 
adopted,  the  proposal  would  directly 
affect  motor  vehicle  manufacturers, 
second  stage  or  final  manufacturers,  and 
alterers.  SIC  code  number  3711,  Motor 
Vehicles  and  Passenger  Car  Bodies, 
prescribes  a  small  business  size 
standard  of  1,000  or  fewer  employees. 
SIC  code  No.  3714,  Motor  Vehicle  Part 
and  Accessories,  prescribes  a  small 
business  size  standard  of  750  or  fewer 
employees. 

The  majority  of  motor  vehicle 
manufacturers  would  not  qualify  as  a 
small  business.  These  manufacturers, 
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along  with  if  anufacturers  that  do 
qualify  as  a  imall  business,  are  already 
required  to  c  omply  with  the  48  km/h 
(30  mph)  maximum  crash  test  speed 
requirement:  i  using  5th  percentile  adult 
female  dumipies  under  the  Advanced 
Air  Bag  Ruld  of  FMVSS  No.  208. 
Measures  to  3rovide  protection  up  to  48 
km/h  (30  mf  h)  are  already  being 
implemente<  i,  and  12  of  18  vehicles 
tested  currei  tly  comply  with  the 
proposed  an:  endment  (more  than  five 
model  years  prior  to  the  first  proposed 
phase-in).  In  proving  performance  to 
further  meet  the  proposed  56  km/h  (35 
mph)  requir<  ment  could  be  achieved 
through  sim|  )le  changes  in  safety  belt 
design  or  chi  inges  in  air  bag  inflation 
characteristii  :s  with  low-cost  algorithm 
changes.  Fiu  thermore,  small  volume 
manufactxire  -s  would  be  given  the 
option  of  wa  ting  until  the  end  of  the 
phase-in  to  r  leet  the  new  requirements. 

Most  of  thi  i  intermediate  and  final 
stage  manufa  ctiirers  of  vehicles  built  in 
two  or  more  stages  and  alterers  have 
1 ,000  or  fewi  sr  employees.  But  again, 
these  compa  lies  already  are  required  to 
comply  with  the  48  km/h  (30  mph) 
belted  5th  p«  rcentile  adult  female 
dummy  requ  irement.  These  companies 
could  either  rely  on  the  original 
equipment  n  anufacturer's  certification, 
or  employ  si  nilar  low  cost  measures  as 
the  large  mai  lufacturers.  Accordingly, 
there  would  le  no  significant  impact  on 
small  businesses,  small  organizations,  or 
small  governmental  units  by  these 
amendments .  For  these  reasons  the 
agency  has  n  Dt  prepared  a  preliminary 
regulatory  fl(  ixibility  analysis. 
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E.  Paperwork  Reduction  Act 

Under  the  new  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  0MB  control 
number.  For  the  phase- in  reporting 
requirements,  NHTSA  is  submitting  to 
OMB  a  request  for  approval  of  the 
following  collection  of  information. 
Public  comment  is  sought  on  the 
proposed  collection. 

Agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 

Title:  Part  585— Advanced  Air  Bag 
Phase-In  Reporting  Requirements. 

Type  of  Request:  Updated  collection. 

OMB  Clearance  Number:  2127-0599. 

Form  Number:  This  collection  of 
information  will  not  use  any  standard 
forms. 

Requested  Expiration  Date  of 
Approval:  Three  years  fi-om  the  date  of 
approval. 

Siunmary  of  the  Collection  of 
Information 

So  that  NHTSA  could  ensure  that 
vehicle  manufacturers  are  certifying 
their  applicable  vehicles  as  meeting  the 
rigid  barrier  test  using  the  belted  5th 
percentile  adult  female  test  dummy, 
NHTSA  would  require  vehicle 
manufacturers  to  report  on  compliance 
of  their  vehicles  with  the  upgraded 
frontal  barrier  crash  test  for  the  5th 
percentile  adult  female  test  dununy.  The 
report  would  be  included  with  the 
required  reports  for  the  phase-in  of  the 
higher  test  speed  for  the  50th  percentile 
adult  male  dununy. 

This  proposal  would  be  implemented 
according  to  the  same  phase-in  schedule 
as  for  the  increase  in  test  speed  for  the 
50th  percentile  adult  male  dununy 
belted  rigid  barrier  test.  Implementation 
of  the  proposed  requirement,  if  adopted, 
would  be  as  follows: 
— 35  percent  of  each  manufactvuer's 
light  vehicles  manufactured  during 
the  production  year  beginning  on 
September  1,  2007  with  an  allowance 
of  advance  credits  for  vehicles  built 
after  September  1,  2006; 
— 65  percent  of  each  manufactiuer's 
light  vehicles  manufactured  during 
the  production  year  beginning  on 
September  1 ,  2008  with  an  allowance 
of  carryover  credits  ft-om  vehicles 
built  after  September  1,  2006. 
— 100  percent  of  each  manufacturer's 
light  vehicles  manufactiued  during 
the  production  year  beginning  on 
September  1 ,  2009  with  an  allowance 
of  carryover  credits  from  vehicles 
built  after  September  1,  2006. 
— All  light  vehicles  manufactiured  on  or 
after  September  1,  2010.- 


If  this  proposal  is  adopted  as  a  final 
rule,  the  agency  would  permit 
manufactiuers  that  sell  two  or  fewer 
carlines  in  the  United  States  at  the 
beginning  of  the  first  year  of  the  phase- 
in  (September  1,  2007)  the  option  of 
omitting  the  first  year  of  the  phase-in. 
Likewise,  manufacturers  that  produce  or 
assemble  fewer  than  5,000  vehicles  for 
the  U.S.  market  per  year  and  multi-stage 
manufacturers  and  alterers  coidd  defer 
compliance  with  the  new  requirement 
until  September  1,  2010.  This  approach 
is  fully  consistent  with  the  existing 
phase-in  for  the  0-56  km/h  (0-35  mph) 
belted  test  using  the  50th  percentile 
adult  male  test  dummy. 

For  each  year  of  the  phase-in  period, 
manufacturers  would  be  required  to 
provide  to  NHTSA,  within  60  days  after 
August  31  of  each  "production  year," 
information  identifying  the  vehicles  (by 
make,  model,  and  vehicle  identification 
number  (VIN))  that  have  been  certified 
as  complying  with  the  belted  barrier  test 
upgrade. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information 

NHTSA  would  need  this  information 
to  ensiu-e  that  vehicle  manufactiirers  are 
certifying  their  applicable  vehicles  as 
meeting  the  new  belted  barrier  test 
using  the  5th  percentile  female.  NHTSA 
will  use  this  information  to  determine 
whether  a  manufactiu^r  has  complied 
with  the  amended  requirements  of 
FMVSS  No.  208  during  the  phase-in 
period. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Niunber,  and 
Proposed  Frequency  of  Response  to  the 
Collection  of  Information) 

NHTSA  estimates  that  21  vehicle 
manufacturers  would  submit  the 
required  information.  For  each  report, 
the  manufacturer  will  provide,  in 
addition  to  its  identity,  several 
numerical  items  of  information.  This 
information  would  include: 

(a)  Total  number  of  vehicles 
manufactiued  for  sale  during  the 
preceding  production  year, 

(b)  Total  number  of  vehicles 
manufactured  during  the  production 
year  that  meet  the  new  regulatory 
requirements,  and 

(c)  Information  identifying  the 
vehicles  (by  make,  model,  and  vehicle 
identification  number  (VIN))  that  have 
been  certified  as  complying  with  the 
belted  barrier  test  upgrade. 
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Estimate  of  the  Total  Annual  Reporting 
and  Recordkeeping  Biuden  Resulting 
From  the  Collection  of  Information 

NHTSA  estimates  that  each 
manufacturer  will  incur  61  burden 
hours  per  year.  This  is  an  increase  in 
.one  additional  annual  burden  hour  to 
the  estimated  annual  burden  for  the 
existing  OMB  clearance,  2127-0599. 
This  estimate  is  based  on  the  fact  that 
data  collection  would  involve  only 
computer  tabulation  and  that 
manufacturers  would  provide  the 
information  to  NHTSA  in  an  electronic 
(as  opposed  to  paper)  format.  We 
anticipate  the  data  collection  to  involve 
the  same  vehicles  as  for  the  upgrade  of 
the  belted  barrier  test  using  the  50th 
percentile  adult  male  test  dummies. 

NHTSA  estimates  that  the 
recordkeeping  burden  resulting  from  the 
collection  of  information  would  be  0 
hours  because  the  information  will  be 
retained  on  each  manufacturer's  existing 
computer  systems  for  each 
manufacturer's  internal  administrative 
purposes. 

NHTSA  estimates  that  the  total 
annual  cost  burden  would  be  increased 
by  $735  dollars  (1  additional  hour  x  21 
manufacturers  x  $35  cost  per  hour). 
There  would  be  no  capital  or  start-up 
costs  as  a  result  of  this  collection. 
Manufacturers  could  collect  and 
tabulate  the  information  by  using 
existing  equipment.  Thus,  there  would 
be  no  additional  costs  to  respondents  or 
recordkeepers. 

NHTSA  requests  comment  on  its 
estimates  of  the  total  annual  hour  and 
cost  burdens  resulting  from  this 
collection  of  information.  Please  submit 
any  comments  to  the  NHTSA  Docket 
Number  referenced  in  the  heading  of 
this  notice  or  to:  Lori  Summers,  Office 
of  Rulemaking,  National  Highway 
Traffic  Safety  Administration,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  Ms.  Sununers'  telephone  number 
is:  (202)  366-1740.  Comments  are  due 
within  60  days  of  the  date  of  publication 
of  this  Notice  of  Proposed  Rulemaking 
in  the  Federal  Register. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Under  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA)  (Pub.  L.  104-113),  "all  Federal 
agencies  and  departments  shall  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus 
standards  bodies,  using  such  technical 
standards  as  a  means  to  carry  out  policy 
objectives  or  activities  determined  by 
the  agencies  and  departments."  If 
adopted,  the  amendments  would  use  the 
technical  standards  ciurcntly  in  FMVSS 


No.  208  and  would  only  increase  the 
maximum  speed  for  the  frontal  barrier 
crash  test  using  the  5th  percentile  adult 
female  dummy  from  48  km/h  (30  mph) 
to  56  km/h  (35  mph).  No  voluntary 
consensus  standard  uses  a  maximum 
speed  of  56  km/h  (35  mph)  for  a  frontal 
barrier  crash  test  using  a  5th  percentile 
adult  female  dummy. 

G.  Civil  Justice  Reform 

This  proposal  would  not  have  any 
retroactive  effect.  Under  49  U.S.C. 
21403,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
State  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  highCT  level  of  performance 
and  applies  only  to  vehicles  prociued 
for  the  State's  use.  49  U.S.C.  21461  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

H.  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  annually 
(adjusted  for  inflation  with  base  year  of 
1995).  This  rulemaking  would  not  result 
in  expenditures  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  in  excess  of  $100  million 
annually. 

/.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  E.O. 
12866,  and  (2)  concerns  an 
environmental,  heeilth,  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866  and  does  not  involve 


decisions  based  on  environmental, 
health,  or  safety  risks  that 
disproportionately  affect  children.  The 
proposed  rule,  if  made  final,  would 
increase  the  maximum  belted  frontal 
crash  barrier  test  speed  fix)m  48  km/h 
(30  mph)  to  56  km/h  (35  mph)  for  the 
5th  percentile  adidt  female  dummy. 

/.  Executive  Order  1321 1 

Executive  Order  13211  (66  FR  28355, 
May  18,  2001)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  imder  E.O.  12866, 
and  is  likely  to  have  a  significanUy 
adverse  effect  on  the  supply  of, 
distribution  of,  or  use  of  energy;  or  (2) 
that  is  designated  by  the  Administrator 
of  the  Office  of  Information  and 
Regulatory  Affairs  as  a  significant 
energy  action.  If  made  final,  this 
rulemaking  would  increase  the 
maximum  belted  frontal  crash  barrier 
test  speed  from  48  km/h  (30  mph)  to  56 
km/h  (35  mph)  for  the  5th  percentile 
adult  female  dummy.  Therefore  this 
proposal  was  not  analyzed  imder  E.O. 
13211. 

K.  Data  Quality  Act 

Section  515  of  the  Fiscal  Year  (FY) 
2001  Treasury  and  General  Government 
Appropriations  Act  (Pub.  L.  106-554, 
sec.  515,  codified  at  AA  U.S.C.  3516 
historical  and  statutory  note), 
commonly  referred  to  as  the  Data 
Quality  Act,  directed  OMB  to  establish 
government-wide  standards  in  the  form 
of  guidelines  designed  to  maximize  the 
"quality,"  "objectivity,"  "utility,"  and 
"integrity"  of  information  that  federal 
agencies  disseminate  to  the  public.  The 
Act  also  required  agencies  to  develop 
thefr  own  conforming  data  quality 
guidelines,  based  upon  the  OMB  model. 
OMB  issued  final  guidelines 
implementing  the  Data  Quality  A.ct  (67 
FR  8452,  Feb.  22,  2002).  On  October  1. 
2002,  the  Department  of  Transportation 
promulgated  its  own  final  information 
quality  guidelines  that  take  into  account 
the  unique  programs  and  information 
products  of  DOT  agencies  (67  FR 
61719).  The  DOT  guidelines  were 
reviewed  and  approved  by  OMB  prior  to 
promulgation. 

NHTSA  made  information  quality  a 
primary  focus  well  before  passage  of  the 
Data  Quality  Act,  and  has  made 
implementation  of  the  new  law  a 
priority.  NHTSA  has  reviewed  its  data 
collection,  generation,  and 
dissemination  processes  in  order  to 
ensure  that  agency  information  meets 
the  standards  articulated  in  the  OMB 
and  £)OT  guidelines,  and  plans  to 
review  and  update  these  procedures  on 
an  ongoing  basis. 
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NHTSA  bilieves  that  the  information 
and  data  usad  to  support  this 
rulemaking  adhere  to  the  intent  of  the 
Data  Quality  Act  and  comply  with  both 
the  0MB  ani  I  DOT  guidelines.  NHTSA 
has  reviewei  1  all  relevant  procedures  for 

analysis  in  order  to  ensure 
that  informa  tion  disseminated  by  the 
agency  is  aci:urate,  reliable,  and 

substance,  and  is  presented 
in  a  clear,  ccmplete,  and  imbiased 
manner.  Ha\  ing  followed  those 

MHTSA  believes  that  the 
I  related  to  this  rulemaking 


procedures 
information 


meet  the  req  iiirements  of  the  Data 
Quality  Act  guidelines  of  both  OMB  and 
DOT.  This  e  cpectation  regarding 
information  quality  has  been  confirmed 
by  the  agenc  y  in  the  course  of  its  pre- 
disseminatic  n  review,  per  the 
guidelines. 

Individual  s  may  review  all  of  the  data 
related  to  th  s  rulemaking  by  accessing 
NHTSA  Doc  cet  No.  NHTSA-03-15732 
through  the  DOT  docket  management 
Web  site  at  I  tip:/ /dms.dot.gov.  See 


Section  N.  o 
instructions 


L.  Plain  Lani  vage 

Order  12866  and  the 
qiemorandimi  of  June  1, 
each  agency  to  write  all 
language.  Application  of 
s  of  plain  language 
coi^ideration  of  the  following 


Executive 
President's 
1998,  requiri! 
rules  in  pi 
the  principl^i 
includes 


questions: 

•  Have  w( 
suit  the  pub 

•  Are  the 
clearly  state 

•  Does  th( 
language  or 

•  Would 
and  order  of 
paragraphia! ;) 
understand? 

•  Would 
be  better? 

•  Could 
tables,  lists, 

•  What  el 
rule  easier  tc 

If  you  hav  ( 
questions,  p 
comments 


ou 


The  Depai^ent 
assigns  a  re 
(RIN)  to  eacl 
the  Unified 
Regulations 
Service  Centjer 
Agenda  in 
year.  You 
the  heading 
document  to 
Unified  Agei  ida. 


this  notice  for  further 


organized  the  material  to 
ic's  needs? 
equirements  in  the  rule 


rule  contain  technical 
j  argon  that  isn't  clear? 

different  format  (grouping 
sections,  use  of  headings, 
make  the  rule  easier  to 

itore  (but  shorter)  sections 


we 


improve  clarity  by  adding 
)r  diagrams? 

e  could  we  do  to  make  the 
understand? 

any  responses  to  these 
ease  include  them  in  your 

this  proposal. 


Af.  Regulatia  n  Identifier  Number  (RIN) 


of  Transportation 
gelation  identifier  number 

regiilatory  action  listed  in 
I  Agenda  of  Federal 
The  Regulatory  Information 
publishes  the  Unified 
and  October  of  each 
use  the  RIN  contained  in 
it  the  beginning  of  this 
find  this  action  in  the 


April 
mi  y 


N.  Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volimie 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

List  of  Subiects  in  49  CFR  Part  571 

Imports,  Motor  vehicle  safety,  Motor 
vehicles,  and  Tires. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR  part 
571  as  set  forth  below. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
would  continue  to  read  as  follows: 

Autliority:  49  U.S.C.  322,  30111.  30115. 
30117  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 

2.  Section  571.208  would  be  amended 
by  revising  Sl6.1(a)  to  read  as  follows; 

§  571 .208    Standard  No.  208;  Occupant 
crash  protection. 

*  ,k  *  *  * 

Si  6.1     General  provisions.  *  *  * 

(a)  Belted  test.  (1)  Vehicles  certified  to 
S14.1  or  S14.2.  Place  a  49  CFR  part  572 
subpart  O  5th  percentile  adult  female 
test  dummy  at  each  front  outboard 
seating  position  of  a  vehicle,  in 
accordance  with  the  procedures 
specified  in  S16.3  of  this  standard. 
Impact  the  vehicle  traveling 
longitudinally  forward  at  any  speed,  up 
to  and  including  48kin/h  (30  mph),  into 
a  fixed  rigid  barrier  that  is 
perpendicular  within  a  tolerance  of  ±5 
degrees  to  the  line  of  travel  of  the 
vehicle  under  the  applicable  conditions 
of  S16.2  of  this  standard. 

(2)  Vehicles  certified  to  S14.3  or 
S14.4.  Place  a  49  CFR  part  572  subpart 
O  5th  percentile  adult  female  test 
dummy  at  each  front  outboard  seating 
position  of  a  vehicle,  in  accordance  with 
the  procedures  specified  in  S16.3  of  this 
standard.  Impact  the  vehicle  traveling 
longitudinally  forward  at  any  speed,  up 
to  and  including  56km/h  (35  mph),  into 
a  fixed  rigid  barrier  that  is 
perpendicular  within  a  tolerance  of  ±5 
degrees  to  the  line  of  travel  of  the 
vehicle  under  the  applicable  conditions 
of  S16.2  of  this  standard. 


Issued  on:  August  1.  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
(PR  Doc.  03-20054  Filed  8-5-03;  8:45  am) 

BiLUNG  COOE  4910-S9-P 

DEPARTMEMT  OF  TRANSPORTATION  ' 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571,  585,  586,  589,  590, 
and  596 

[Docket  No.  NHTSA-03-15817;  Notice  1] 

RIN  2127-AI91 

Federal  Motor  Vehicle  Safety 
Standards;  Occupant  Crash  Protection 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemeiking. 

SUMMARY:  This  document  proposes  to 
require  all  designated  seating  positions 
in  rear  seats,  other  than  side-facing 
seats,  be  equipped  with  integral  lap/ 
shoulder  safety  belts.  This  proposal 
responds,  in  part,  to  a  Congressional 
mandate  that  the  agency  begin  to  phase- 
in  requirements  for  lap/shoulder  belts 
for  all  rear  seating  positions,  wherever 
practicable,  not  later  than  September  1, 
2005. 

DATES:  You  should  submit  your 
comments  early  enough  to  ensure  that 
Docket  Management  receives  them  not 
later  than  October  6,  2003. 
ADORE^ES:  You  may  submit  comments 
(identified  by  DOT  DMS  Docket  Number 
03-15817]  by  any  of  the  following 
methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax:  1-202^93-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL— 401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Ported:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
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detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  v«ll  be  posted  without  change 
to  http://dms.dof.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Analyses  and  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

non-legal  issues,  you  may  call  Sanjay 
Patel,  Office  of  Crashworthiness 
Standards,  at  202-366-4583. 

For  legal  issues,  you  may  call  Rebecca 
MacPherson,  Office  of  the  Chief 
Counsel,  at  202-366-2992. 

You  may  send  mail  to  both  of  these 
officials  at  the  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW.,  Washington,  DC  20590. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Background 
n.  The  Safety  Problem 
ni.  Proposed  Requirements 
rv.  Anticipated  Benefits  and  Costs  of 
Proposed  Requirements 

V.  Phase-in  of  New  Requirements 

VI.  Request  for  Comments 

VII.  Rulemaking  Analyses  and  Notices 

I.  Background 

On  December  4,  2002,  the  President 
signed  into  law  "Anton's  Law",  Pub.  L. 
107-318  (December  4,  2002;  116  Stat. 
2772),  which  provides  for  the 
improvement  of  child  safety  devices 
when  installed  in  motor  vehicles.  One 
of  the  provisions  of  Anton's  Law 
concerns  the  installation  of  lap/shoulder 
belts  in  rear  seating  positions. 
Specifically,  section  5(a)  of  the  law 
directs  the  Secretary  of  Transportation, 
through  NHTSA,  to  issue  a  final  rule  by 
December  2004  that  would: 

require  a  lap  and  shoulder  belt  assembly  for 
each  rear  designated  seating  position  in  a 
passenger  motor  vehicle  with  a  gross  vehicle 
weight  rating  of  10,000  pounds  or  less, 
except  that  if  the  Secretary  determines  that 
installation  of  a  lap  and  shoulder  belt 
assembly  is  not  practicable  for  a  particular 
designated  seating  position  in  a  particular 
type  of  passenger  motor  vehicle,  the 
Secretary  may  exclude  the  designated  seating 
position  from  the  requirement. 


Section  5(b)  of  the  statute  further 
specifies  that  the  final  rule  be 
implemented  in  phases  on  a  production 
year  basis,  beginning  with  the  closest 
production  year  after  the  year  the  final 
rule  is  published.  >  The  rule  is  to  be 
effective  for  all  vehicles  by  the  third 
production  year  of  the  phase-in.  Thus, 
according  to  the  schedule  mandated  by 
Anton's  Law,  the  phase-in  would 
commence  on  September  1,  2005,  and 
all  vehicles  not  covered  by  the  phase-in 
would  have  to  meet  the  requirements  of 
the  final  rule  by  September  1,  2007. 

The  Anton's  Law  requirement  is  fully 
consistent  with  the  agency's  pre-existing 
plan  to  initiate  rulemaking  that  would 
expand  upon  the  ciurent  requirement  in 
Federal  Motor  Vehicle  Safety  Standard 
No.  208,  Occupant  crash  protection 
(FMVSS  No.  208)  that,  subject  to  certain 
exceptions,  all  rear  seating  positions  be 
equipped  with  integral  lap/shoulder 
belts.2  An  entry  for  this  rulemaking 
appeared  in  the  DOT  Semiannual 
Regulatory  Agenda  published  December. 
9,  2002  (67  FR  74943). 

The  agency  first  addressed  mandatory 
lap/shoulder  belts  for  rear  seats  in  1984 
(49  FR  15241,  April  18,  1984),  when  it 
denied  a  petition  to  initiate  rulemaking 
that  would  require  such  belts  for  rear 
outboard  seating  positions  of  passenger 
cars.  The  petition  largely  focused  on  the 
need  for  such  systems  to  restrain 
children  adequately  in  booster  seats.  At 
the  time  of  the  denial.  NHTSA  was 
considering  a  requirement  that  vehicles 
be  equipped  with  a  tether  anchorage  to 
secure  a  then-popular  child  restraint. 
The  agency  believed  this  approach 
would  off^er  greater  protection  them 
requiring  a  lap/shoulder  belt.  While 
NFTTSA  acknowledged  that  a  lap/ 
shoulder  belt  would  offer  additional 
protection,  it  concluded  that' rear  lap 
belts  already  provided  effective 
protection  to  occupants  in  the  rear  seat. 


'  "The  requirement  prescribed  under  subsection 
(aj(l)  shall  be  implemented  in  phases  on  a 
production  year  basis  beginning  with  the 
production  year  that  begins  not  later  than  12 
months  after  the  end  of  the  year  in  which  the 
regulations  are  prescribed  under  subsection  (a).  The 
final  rule  shall  apply  to  all  passenger  motor 
vehicles  with  a  gross  vehicle  weight  rating  of  10,000 
pounds  or  less  that  are  manufactured  in  the  third 
production  year  of  the  implementation  phase-in 
under  the  schedule." 

-  An  integral  lap/shoulder  belt,  also  referred  to  as 
a  Type  2  belt,  is  one  where  the  lap  and  shoulder 
portion  are  either  both  attached  at  the  buckle 
assembly  or  are  a  continuous  piece  of  webbing, 
along  which  the  buckle  assembly  moves.  In  either 
instance,  there  is  a  single  buckle  for  both  the  lap 
and  shoulder  portion  of  the  belt.  An  integral  lap/ 
shoulder  belt  is  different  fttim  a  lap/shoulder  belt 
that  is  integrated  into  the  seat  back.  This  second 
type  of  belt  is  an  integral  lap/shoulder  belt  for 
which  the  upper  shoulder  anchorage  is  physically 
attached  to  the  seat  liack  rather  than  to  the  vehicle 
structure. 


It  also  concluded  that  the  cost 
associated  with  a  rear  lap/shoulder  belt 
would  be  too  great,  given  the  low  rate 
of  belt  use  in  the  rear  seat. 

The  agency  was  again  petitioned  to 
require  rear  lap/shoulder  belts  in  1986. 
Once  again  the  petition  focused  on  the 
increased  protection  that  would  be 
afforded  to  children  riding  in  motor 
vehicles.  NHTSA  granted  the  petition 
because  of  two  new  factors:  many  states 
had  adopted  mandatory  safety  belt  use 
laws,  and  the  child  restraint  industry 
had  moved  away  from  child  seat  designs 
that  could  be  tethered  to  the  vehicle. 
While  still  concerned  about  the  high 
cost  of  rear  lap/shoulder  belts  relative  to 
the  expected  reduction  in  deaths  and 
injuries,  the  agency  published  first  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  and  then  a  notice  of  proposed 
rulemaking  (NPRM)  to  require 
manufacturers  to  install  lap/shoulder 
belts  in  all  forward-facing  rear  outboard 
seating  positions  in  vehicles  with  a 
gross  vehicle  weight  rating  (GVWR) 
under  4,536  kg  (10,000  pounds).  See  52 
FT?  22818,  June  16. 1987  and  53  FR 
47982,  November  29,  1988,  respectively. 

On  June  14,  1989  (54  FR  25275),  the 
agency  published  the  first  of  two  final 
rules  addressing  the  issues  raised  in  the 
1988  NPRM  (53  FR  47982).  The  rule 
established  a  new  requirement 
mandating  lap/shoulder  belts  for 
forward-facing  rear  outboard  seating 
positions  in  all  passenger  cars  other 
than  convertibles.  At  that  time,  the 
agency  estimated  that  approximately  90 
percent  of  the  projected  benefits  for  lap/ 
shoulder  belts  in  all  rear  designated 
seating  positions  of  passenger  cars 
would  accrue  to  occupants  in  the 
outboard  seats  because  those  are  the  rear 
seats  that  are  most  fi-equently  occupied. 
Given  the  relatively  small  projected 
benefits  related  to  center  seating 
positions  and  the  potential  costs  and 
technical  difficulties  associated  with 
anchoring  the  shoulder  portion  of  the 
belt  at  the  center  seating  position, 
NHTSA  decided  against  mandating  lap/ 
shoulder  belts  for  any  rear  seat  other 
than  forward-facing  outboard  seats. 

On  November  2,  1989,  NHTSA 
published  its  second  final  rule  on  rear 
lap/shoulder  belts  (54  FR  46257).  This 
rule  extended  the  requirements  of  the 
Jime  14  final  rule  to  convertibles,  light 
trucks,  multi-purpose  vehicles  like 
passenger  vans  and  sport  utility  vehicles 
(SUVs),  and  small  buses  other  than 
school  buses.  As  in  the  earlier  final  rule, 
center  seating  positions  and  non- 
forward-facing  seating  positions  were 
excluded  from  the  requirements. 
Outboard  seating  positions  that  abutted 
an  aisle  located  along  the  side  of  a 
vehicle,  i.e.,  a  passenger  van,  were 
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likewise  excluded.  The  agency  noted 
that  while  rear  lap  belts  reduce  the  risk 
of  death  by  24—40  percent,  rear  lap/ 
shoulder  be  ts  would  reduce  that  risk  by 
32-50  percent.  The  agency  postulated 
that  there  w  auld  be  even  more  benefits 
if  occupants  were  more  willing  to  use 
the  lap/shm  ilder  belt  than  the  lap  belt. 

Much  has  changed  since  NHTSA 
issued  the  ti  vo  final  rules  in  1989.  At 
present,  all  iO  states  and  the  District  of 
Columbia.  Puerto  Rico,  and  the  U.S. 
Territories  t  ave  child  passenger  safety 
laws  that  re*  [uire  children  to  be  properly 
restrained  ii  an  approved  chijd  restraint 
or  by  the  ve  licle's  belt  system.  In  1987, 
belt  use  in  the  rear  seat  was  only  16 
percent.  To<  ay,  the  agency  estimates 
that  the  rate  of  belt  use  in  the  center  rear 
seat  is  50  pe  rcent  in  passenger  cars  and 
57  percent  i  i  light  trucks  and  vans 
(LTVs).  Belt  use  among  all  rear  seat 
passengers  is  58.5  percent  for  passenger 
cars  and  66.  i  percent  for  LTVs.  Over 
time,  belt  use  has  been  increasing  for 
these  positicins.  It  is  believed  that  a  lap/ 
shoulder  bei  t  in  the  rear  center  position 
will  lead  to  t  further  increase  in  belt 
use.  In  addil  ion,  children  are 
increasingly  riding  in  the  back  seat  in 
response  to  educational  campaigns 
designed  to  educate  parents  and  other 
caregivers  al  lOut  the  risk  to  children 
from  riding  n  the  front  seat.  NHTSA 
recently  exa  mined  rear  seat  occupancy 
patterns  for  children  up  to  nine  years  of 
age.  It  founc  that  while  the  number  of 
fatalities  am  ong  children  in  this  age 
group  was  e/enly  divided  between  the 
front  and  reiir  seat  in  1991,  by  2000,  the 
front  seat  ao  counted  for  56  percent 
fewer  fatalit  es  than  the  rear  seat.  The 
major  chang  9  in  distribution  occiured 
between  19<  6  and  2000,  the  time  frame 
diuing  whicn  consumers  were  urged  to 
place  their  c  lildren  in  the  back  seat  due 
to  the  risk  o  air  bag-related  injury  or 
death.  3 

Additionally,  consumer  information 
vhich  advocate  child 
children  up  to  eight  years 
of  age,  unles  s  they  are  taller  than  4'9'' 
have  been  ir  creasingly  successful  in 
convincing  )arents  to  keep  their 
children  in  ;  ippropriate  child  restraints 
well  past  th(  i  age  mandated  by  state  law. 
Finally,  stati  (s  have  recently  begiui  to 
increase  the  minimum  age  requirements 
for  child  resxaints.  Nine  states  and  the 
District  of  C  >lumbia  have  enacted 


campaigns 
restraints  foi 
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need  for  additidnal 


contrary,  it 
the  back  seat 
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seat  provides  a 
even  if  the  veh 
the  most 
eliminate  risk. 


ent  and  implementation  of 
technologies  does  not  obviate  the 
rear  seat  protections.  To  the 
remkins  imperative  that  children  ride  in 
re  ;ardless  of  the  type  of  air  bag  system 
he  vehicle.  This  is  because  the  back 
lafer  environment  for  all  occupants, 
i  :le  has  no  air  bag.  and  because  even 
advanced  technology  cannot  completely 


legislation  that  requires  children  be 
restrained  in  a  child  restraint  at  least  to 
age  six.  Seven  other  states  require  child 
restraint  use  up  to  age  five.  The  increase 
in  child  restraint  usage  by  older 
children  has  led  to  greater  use  of  belt- 
positioning  booster  seats.  These  seats,  in 
which  the  vehicle  safety  belt  serves  to 
hold  both  the  child  and  the  restraint  in 
place,  are  most  often  designed  for  use 
with  a  lap/shoulder  belt. 

Today's  proposal  seeks  to  increase  the 
use  of  belt-positioning  boosters  and  to 
improve  the  safety  of  all  occupants  in 
the  center  rear  seating  position, 
regardless  of  whether  the  occupant  is 
seated  in  a  booster  seat.  While  this 
seating  position  may  not  be  used  as 
often  as  the  rear  outboard  seats,  we 
believe  that  an  individual  is  more  likely 
to  siuvive  a  side  impact  collision  if 
seated  in  the  center  seat  than  if  seated 
in  the  impacted  outboard  seat,  as  the 
empty  space  between  the  side  of  the 
vehicle  and  the  occupant  provides  a 
significant  amount  of  crush  space.  We 
believe  that  this  proposal  will  provide 
these  occupants  with  the  same  level  of 
safety  belt  protection  as  the  occupants 
of  other  seating  positions. 

n.  The  Safiety  Problem 

As  indicated  above,  one  of  the 
primary  reasons  for  today's  proposal  is 
the  inta«ased  protection  that  children 
between  the  ages  of  four  and  eight  gain 
by  having  a  lap/shoulder  belt  made 
available  in  rear  center  seating 
positions.  When  these  lap/shoulder 
belts  are  installed  in  the  rear  center 
seating  position,  there  will  be  an 
additional,  and  potentially  safer,  seating 
position  available  for  a  child  in  a  belt- 
positioning  booster  seat.  Lap/shoulder 
belts  are  12  percent  more  effective  in 
preventing  AIS  2-5  injmies  and 
fatalities  than  lap  belts  in  rear  seats  of 
passenger  cars  and  ten  percent  more 
effective  in  preventing  AIS  2-5  injuries 
and  fatalities  in  rear  seats  of  light  trucks. 
Th6se  effectiveness  rates  assume  that 
the  belts  are  properly  positioned.  The 
increased  effectiveness  for  children  who 
are  not  properly  positioned  would  likely 
be  less.  Belt  positioning  booster  seats 
should  enable  children  to  attain  the 
same  effectiveness  rates  from  lap/ 
shoulder  belts  as  the  rest  of  the 
population,  since  they  allow  proper 
positioning  for  children  in  the  four-  to 
eight-year-old  age  group.  Additionally, 
the  presence  of  a  center  lap/shoulder 
belt  may  shift  seat  usage  from  the 
outboard  positions  to  the  center  seat    , 
position.  This  would  lead  to  some 
reduction  of  injury  or  death  in  side 
impact  crashes. 

'The  potential  benefits  associated  with 
requiring  lap/ shoulder  belts  for  rear 


center  seating  positions  is  not  limited  to 
the  potential  for  increased  use  of  booster 
seats.  It  would  also  benefit  older 
occupants.  In  order  to  estimate  the 
number  of  individuals  who  travel  in  the 
center  seats  of  vehicles,  NHTSA 
examined  the  National  Automotive 
Sampling  System  (NASS) 
Crashworthiness  Data  System  (CDS) 
data  from  1988  to  1999.  Overall,  the 
NASS  CDS  data  indicated  that,  in  this 
eleven-year  period,  approximately  eight 
percent  of  the  roughly  19.6  million 
individuals  involved  in  tow  away 
crashes  were  seated  in  a  center  seat. 
Eighty  percent  of  the  center  seat 
occupants  were  in  the  rear.  The  agency 
then  looked  at  the  distribution  of  the 
annualized  maximum  abbreviated 
injury  scale  (MAIS)  injiuy  levels  for 
occupants  seated  in  center  seating 
positions  in  passenger  cars  and  LTVs 
from  1996  to  1999.  The  vast  majority  of 
these  injuries  were  sustained  by 
individuals  seated  in  the  rear  center 
seat,  with  approximately  20  percent  of 
the  occupants  in  passenger  cars  seated 
in  a  itont  center  seat  and  53  percent  of 
the  occupants  in  LTVs  seated  in  a  front 
center  seat. 

In  a  1999  study,  NHTSA  found  that 
belt  use  was  approximately  seven  to  ten 
percent  higher  at  back  outboard 
designated  seating  positions  with  a  lap/ 
shoulder  belt  than  at  ones  with  only  a 
lap  belt.'*  While  the  agency  caimot 
explain  why  belt  use  is  higher,  the 
combination  of  higher  belt  use  and 
increased  benefits  related  to  the 
additional  protection  afforded  by  the 
shoidder  belt  result  in  greater  benefits 
than  lap  belts  alone.  This  is  true  for 
every  forward-facing  seating  position. 

Current  belt  use  among  rear  center- 
seated  passengers  in  passenger  cars  is 
approximately  foiuteen  percentage 
points  less  than  among  occupants  in  the 
front  passenger  seat,  49.6  percent  as 
opposed  to  63.3  percent.  "The  belt  use 
among  rear-seated  passengers  in  LTVs  is 
generally  equivalent  to  belt  use  by 
occupants  in  the  front  passenger  seat, 
57.4  percent  and  57.6  percent, 
respectively. 

If  the  switch  from  lap  belts  to  lap/ 
shoulder  belts  in  rear  center  seating 
positions  did  not  lead  to  any  increase  in 
belt  use,  NHTSA  estimates  that  the 
addition  of  a  shoulder  belt  to  the  rear 
center  seating  positions  of  passenger 
cars  would  prevent  five  fatalities  and 
111  injuries  (AIS  2-5)  annually.  Similar 
numbers,  five  fatalities  and  134  injiuies 
(AIS  2-5)  would  be  achieved  in 


*  "Effectiveness  of  Lap/Shoulder  Belts  in  the  Back 
Outboard  Seating  Positions,"  Evaluation  Division, 
Plans  and  Policy,  National  Highway  Traffic  Safety 
Administration,  Washington.  DC  June  1999.  DOT 
HS  808  945. 


requiring  lap/shoidder  belts  in  the  rear 
center  seats  of  LTVs.  These  reductions 
in  injuries  and  fatalities  are  purely  the 
result  of  the  added  protection  offered  by 
the  shoidder  belt. 

As  noted  above,  the  agency  has 
observed  a  seven  to  ten  percent  increase 
in  belt  usage  for  seating  positions 
equipped  with  a  lap/shoulder  belt  rather 
than  just  a  lap  belt.  Assuming  that  the 
switch  to  lap/shoulder  belts  lead  to  a 
ten  percent  increase  in  belt  use,  the 
agency  would  expect  to  see  the  benefits 
increase  to  16  fewer  fatalities,  77  fewer 
AIS  1  injuries,  and  202  fewer  AIS  2-5 
injuries  in  passenger  cars  equipped  with 
rear  center  lap/shoulder  belts.  Likewise, 
it  would  expect  to  see  the  benefits 
increase  to  17  fewer  fatalities,  60  fewer 
AIS  1  injuries,  and  317  fewer  AIS  2-5 
injiuies  in  LTVs  equipped  with  rear  lap/ 
shoulder  belts.  Most  of  the  reduction  in 
injuries  would  be  in  the  AIS  2  range. 
These  are  injuries  that,  while  not  life- 
threatening,  can  result  in  significant 
financial  costs  and  long-term  pain  and 
suffering. 

m.  Proposed  Requirements 

Today  we  are  proposing  to  require 
lap/shoulder  belts  for  all  forward-facing 
designated  seating  positions  other  than 
the  center  front  seat  for  all  passenger 
cars  and  for  most  other  vehicles  with  a 
GVWR  under  4,536  kg  (10,000  lb), 
unless  there  is  an  exception  for  a 
particidar  type  of  vehicle.^  The  vehicle 
exceptions  are  discussed  below.  We  are 
also  proposing  to  require  lap/shoiUder 
belts  for  rear-facing  seats. 

Since  the  rulemakings  of  the  late 
1980s,  manufactiuers  have  begim 
volimtarily  installing  lap/shoulder  belts 
in  the  rear  center  seating  position.  Data 
collected  in  the  course  of  preparing 
NHTSA's  "Bu)ang  a  Safer  Car"  brochure 
indicate  a  significant  increase  in  the 
voluntary  installation  of  lap/shoulder 
belts  in  that  position.  Those  data 
indicate  a  nearly  twofold  increase  in  the 
number  of  vehicle  models  with  center 
rear  lap/shoulder  belts  between  MY 
2000  (66  models)  and  MY  2002  (120 
models).  While  those  data  cannot  be 
used  to  make  projections  for  the  overall 
fleet,  they  are  indicative  of  a  strong 
upward  trend.  An  analysis  of  passenger 
cars  and  LTVs  sold  diuing  1999  to  2000 
reveals  that  approximately  8.2  percent 
of  the  passenger  cars  were  equipped 
with  either  two  or  foiu  seats  and  did  not 
have  any  center  seating  position. 


^The  rule,  if  adopted,  would  include  school 
buses  under  4,536  kg  (10,000  lb).  Hovraver,  the 
agency  is  currently  working  on  a  separate 
rulemaking  regarding  seat  belts  in  school  buses. 
Accordingly,  this  document  will  not  further  discuss 
potential  requirements  for  lap/shoulder  belts  on 
school  buses  with  a  GVWR  under  10,000  lb. 


Approximately  69  pereent  came 
equipped  with  a  lap/shoulder  belt  in  the 
rear  center  seating  positions.  The  rest  of 
the  fleet,  approximately  23  percent, 
woiUd  have  to  be,  for  the  first  time, 
equipped  with  a  rear  center  lap/ 
shoulder  belt  should  we  decide  to  issue 
a  final  rule  adopting  today's  proposal. 
The  percentages  for  LTVs  are  roughly 
reversed.  Approximately  67  percent  of 
LTVs  sold  during  1999  to  2000  had  only 
a  lap  belt  in  the  rear  center  seating 
positions. 

We  have  also  tentatively  decided  to 
require  lap/shoulder  belts  for  rear-facing 
seats  and  for  forwjird-facing  outboard 
seats  adjacent  to  an  aisle.  While  we  have 
litUe  data  to  determine  whether  a 
shoulder  belt  will  reduce  the  risk  of 
death  or  injury  in  a  rear-facing  seat 
during  a  frontal  collision,  it  is  likely  that 
a  shoulder  belt  integrated  into  the  seat 
woxdd  reduce  occupant  trajectory  in 
frontal  and  rear  crashes.  However,  a 
shoulder  belt  mounted  to  a  side  pillar 
may  not  be  as  beneficial  in  a  frontal 
crash.  FMVSS  No.  208  currenUy  allows 
a  rear  forward-facing  outboard  seat  that 
is  adjacent  to  an  aisle  that  nms  between 
the  seat  and  the  side  of  the  vehicle  to 
be  equipped  with  only  lap  belts  if  that 
aisle  is  used  to  gain  access  to  seats 
rearward  of  the  seat  in  question.  This 
exclusion  was  added  to  the  standard  to 
address  potential  ingress/egress 
problems  for  those  more  rearward  seats 
and  because  anchorages  attached  to  the 
side  of  the  vehicle  could  be  a  poor  fit 
with  the  vehicle  seat.  With  the  advent 
of  lap/shoulder  belts  that  are  integrated 
into  the  seat  back,  we  believe  such  an 
exception  may'no  longer  be  needed. 
Likewise,  a  manufacturer  could  choose 
to  anchor  the  shoulder  portion  of  the 
belt  to  the  vehicle  roof  rather  than  the 
side  of  the  vehicle. 

At  the  present  time,  we  are  not 
planning  on  changing  the  lap/shoulder 
belt  requirements  for  swivel  seats  or  for 
readily  removable  seats.  Both  of  these 
types  of  seats  may  have  modified  lap/ 
shoulder  belt  assemblies.  Currently, 
FMVSS  No.  208  specifies  that  seats  that 
can  be  adjusted  to  be  forward-facing  and 
to  face  in  some  other  direction  [e.g., 
swivel  seats)  must  have  at  least  a  lap 
belt  at  all  positions  in  which  the  seat 
may  be  placed  while  the  vehicle  is  in 
motion.  Additionally,  the  seat  must 
have  at  least  a  non-integral  lap/shoulder 
belt  that  is  usable  while  the  seat  is  in 
its  forward-facing  position.  While 
integral  lap/shoulder  belts  are  also 
permissible,  a  non-integral  belt  allows  a 
passenger  to  only  buckle  the  lap  portion 
of  the  belt  while  the  seat  is  forward- 
facing,  although  the  occupant  does  have 
the  option  to  use  both  the  lap  and 
shoulder  portion  of  the  belt.  This 


exception  may  no  longer  be  needed  with 
the  advent  of  lap/shoulder  belts  that  are 
integrated  into  the  seat  back.  The 
standard  also  permits  readily  removable 
seats  to  have  a  shoulder  belt  that  may 
be  detached  at  either  the  upper  or  lower 
shoulder  belt  anchorage,  but  not  both. 
Again,  the  advent  of  lap/shoulder  belts 
integrated  into  the  seat  back  may 
obviate  the  need  for  this  exception. 

We  have  tentatively  decided  against 
requiring  lap/shoulder  belts  for  the 
center  front  seat,  because  the  projected 
benefits,  when  compared  to  the  cost 
involved  in  requiring  lap/shoulder  belts 
for  this  seating  position,  are  so  low.  The 
primary  reason  that  benefits  are  so  low 
is  because  belt  use  among  frtint  center 
seat  occupants  is  low,  particularly  in 
LTVs.  While  the  belt  use  rate  in  the 
front  center  seating  position  of 
passenger  cars  is  25.6  percent,  in  LTVs 
it  is  only  16  percent.  However,  we  also 
recognize  that  requiring  lap/shoulder 
belts  for  the  center  front  seating  position 
would  allow  individuals  who  do  use 
their  seat  belt  to  receive  the  additional 
benefit  of  a  shoulder  belt.  We  estimate 
that,  assuming  a  ten  percent  increase  in 
belt  use  rates  due  to  the  addition  of  a 
shoidder  belt,  there  would  be 
approximately  four  fewer  fetalities  and 
ten  fewer  injuries  (AIS  2-5)  per  year  if 
a  lap/shoulder  belt  were  required  for 
front  center  seat  positions  in  passenger 
cars.  For  LTVs,  the  numbers  are  quite  a 
bit  higher,  with  an  estimated  12  fewer 
fatalities  and  59  fewer  injuries  (AIS  2- 
5)  per  year.  Additionally,  being  able  to 
use  a  booster  seat  in  the  front  center 
position  could  have  a  further 
incremental  safety  benefit  in  those 
vehicles  where  there  are  no  rear  seating 
positions  by  enabling  the  use  of  a  belt- 
positioning  booster  seat  at  that  seating 
position.  Accordingly,  the  benefit 
associated  with  a  front  center  lap/ 
shoulder  belt  may  be  particularly  high 
for  LTVs;  this  may  be  especially  true  for 
pick-up  trucks  with  a  single  row  of 
seating,  where  the  additional  cost  of  the 
shoulder  belt  would  be  minimal,  there 
are  no  other  locations  other  than  the 
right  outboard  passenger  seat  to  place  a 
booster  seat,  and  the  presence  of  a  lap/ 
shoulder  belt  may  increase  the  currenUy 
low  levels  of  belt  use.  A  more  thorough 
discussion  of  the  costs  associated  with 
this  rulemaking  is  provided  below. 

Likewise,  we  have  tentatively  decided 
against  proposing  to  require  lap/ 
shoulder  belts  for  side-facing  seats, 
although  we  are  seeking  comment  on 
this.  Lap  belts  would  be  required  for 
side-facing  seats  that  are  designated 
seating  positions.  While  we  are  unaware 
of  any  studies  demonstrating  benefits 
related  to  the  addition  of  a  shoulder  belt 
for  side-facing  seats,  there  oould  be 
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some  benefi  t  to  having  a  lap/shoulder 
belt  in  rollo  /ers  or  if  the  opposite  side 
of  the  vehic  e  is  struck.  Additionally, 
we  have  soi  le  concern  that  the  shoulder 
belt,  depenaing  on  its  placement,  could 
actually  haitn  an  occupant  sitting  in  a 
side-facing  i  leat.  This  is  because  the 
shoulder  po  rtion  of  the  belt  could  load 
the  neck  du  'ing  a  frontal  collision. 

Finally,  w  e  have  tentatively  decided 
to  retain  soi  le  vehicle  exceptions  to  the 
current  rear  lap/shoulder  provisions 
contained  in  FMVSS  No.  208. 
Specifically,  rear  designated  seats  in 
motor  homes,  walk- in  van-type  trucks, 
and  vehicle ;  designed  to  be  sold 
exclusively  to  the  U.S.  postal  service 
would  be  e>  eluded  from  the  rear  lap/ 
shoulder  be  t  requirements.  The  rear 
seats  in  LT\  s  carrying  chassis-mount 
campers  wi  h  a  GVWR  greater  than 
3,855  kg  (8,1  iOO  lb)  and  no  greater  than 
4,536  kg  (IC  .000  lb)  need  only  be 
equipped  w  ith  a  lap  belt. 

Wnile  not  proposing  any  changes  to 
the  ciurent :  TvlVSS  No.  208  comfort  and 
conveniena  t  requirements  and  the 
various  ban  ier  tests  contained  in 
FMVSS  No.  208,  we  are  seeking 
comment  oi  whether  rear  seat 
requirement  s  should  be  considered. 
Since  the  b«  nefits  associated  with  lap/ 
shoulder  be  ts  can  only  be  realized  if 
they  are  used  correctly,  it  may  be 
appropriate  to  consider  requiring 
adjustable  u  pper  anchorages.  For 
example,  so  ne  vans  have  shoulder  belts 
mounted  as  far  back  as  the  next 
rearwafd  se;  iting  position.  These  designs 
may  not  provide  a  particularly  good  fit. 
Other  desigi  is  may  be  equally 
uncomfortable,  particularly  for  children. 
Accordinglv,  we  are  presently 
evaluating  tpe  need  for  rear  seat 
adjustability  requirements  to  ensxure  that 
a  minimum  level  of  comfort  is  provided. 
As  is  preseBtly  the  case,  today's 
proposal  coi  itemplates  imposing  rear 
seat  lap/sha  ulder  belt  requirements 
without  a  c<  irresponding  test 
requirement  that  the  belts  provide  a 
requisite  le\  el  of  protection  in  a  crash. 
Such  a  test  { trocedure,  while  desirable, 
could  be  difficult  to  implement  given 
the  relatively  small  space  in  the  rear 
seat.  Howe\  er,  the  agency  will  monitor 
the  perform  mce  of  rear  seat  belt  systems 
in  various  a  jency  programs  to  ensiue 
that  they  ari  i  effective  at  mitigating 
injury. 
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Anticipi  ited  Benefits  and  Costs  of 
Ri  iquirements 

indica  ;ed  above,  NHTSA 
hat  the  addition  of  a 

to  the  rear  center  seating 
passenger  cars  would 
between  five  and  16  fatalities 
injuries  (AIS  1-5)  per  year. 


If  lap/shoulder  belts  were  required  at  all 
forward-facing  rear  seating  positions  in 
LTVs,  an  additional  five  to  17  fatalities 
and  134  to  377  injuries  (AIS  1-5)  would 
be  prevented  ailnually.  If  all  center 
seating  positions  were  equipped  with 
lap/shoulder  belts,  seven  to  20  fatalities 
and  118  to  324  injuries  (AIS  1-5)  could 
be  prevented  per  year  in  passenger  cars 
and  eight  to  29  fatalities  and  142  to  505 
injiuies  (AIS  1-5)  could  be  prevented  in 
LTVs  annually. 

Approximately  23  percent  of  the 
passenger  car  fleet,  or  2,032,842 
passenger  cars,  would  need  to  be 
equipped  with  an  additional  shoulder 
belt  should  the  agency  decide  to  issue 
a  final  rule  adopting  today's  proposal. 
Approximately  57.5  percent  of  the  LTV 
fleet,  or  4,326,850  LTVs  would  need  to 
be  equipped  with  an  additional 
shoulder  belt.  Approximately  41  percent 
of  this  total  (1,779,078)  consists  of 
SUVs,  approximately  36  percent 
(1,563.389)  consists  of  light  trucks,  and 
approximately  23  percent  (984.383) 
consists  of  vans.  Additionally,  if 
NHTSA  were  to  require  a  center  lap/ 
shoulder  belt  for  light  trucks  with  only 
one  row  of  seats,  approximately  11 
percent  (966,128)  of  the  LTV  fleet  "Would 
need  to  be  eqtiipped  with  an  additional 
lap/shoulder  belt. 

NHTSA  estimates  the  average  cost  of 
installing  a  lap/shoulder  belt  in  the 
front  outboard  seat  of  a  passenger  car  is 
$28.25.  The  average  cost  of  a  lap  belt 
currently  installed  in  the  center  rear  seat 
of  a  passenger  car  is  $12.84. 
Accordingly,  NHTSA  estimates  that  the 
net  cost  of  installing  a  lap/shoulder  belt 
in  the  center  rear  seat  of  a  passenger  car 
would  average  $15.41.  The  average  cost 
of  installing  front  outboard  lap/shoulder 
belts  in  LTVs  is  somewhat  higher  than 
for  passenger  cars:  $35.79  as  opposed  to 
$28.25.  However,  this  difference  is 
largely  related  to  differences  in  the  seat 
geometry  of  the  two  different  types  of 
vehicles.  We  would  not  expect  to  see 
these  differences  in  a  rear  center  seating 
position.  Assuming  the  shoulder  portion 
of  the  center  rear  seat  costs  the  same  as 
the  shoulder  portion  of  an  outboard  rear 
seat,  we  anticipate  that  the  net  cost,  per 
belt,  for  LTVs  would  be  the  same  as  for 
passenger  cars.  The  total  net  cost 
associated  with  replacing  lap  belts  with 
lap/shoulder  belts  at  rear  center  seating 
positions  is  anticipated  to  be 
approximately  $109  million. 

The  rear  seat  of  pick-up  trucks  and 
passenger  cars  (other  than  station 
wagons)  would  not  need  to  be 
reinforced  to  anchor  the  center  lap/ 
shoulder  belts.  Likewise,  the  seat  of  a 
fi-ont  seat-only  pick-up  truck  would  not 
need  to  be  reinforced.  This  is  because 
the  upper  anchorages  for  these  vehicles 


can  be  attached  to  the  back  package 
shelf  or  to  the  floor  frame  of  the  vehicle 
without  impinging  on  the  available 
occupant  floor  space  or  cargo  space.  The 
same  is  not  true  for  passenger  vans  and 
SUVs.  In  these  vehicles,  there  might  be 
no  back  package  shelf  and  the  floor 
space  behind  the  seat  might  be  needed 
to  accommodate  vehicle  occupants  or 
cargo.  While  other  anchorage  locations 
might  exist,  for  cost  purposes  NHTSA  is 
assuming  that  most  manufactiu«rs 
would  choose  to  install  lap/shoulder 
belts  that  are  integrated  into  the  seat 
back.  This  might  require  the  seat  back 
to  be  reinforced  at  an  estimated  cost  of 
$31.08  per  seating  position.  The 
estimated  total  cost  of  such 
reinforcements  is  approximately  $109 
million.  The  total  cost  of  the  rule  would 
be  $218  million.^ 

V.  Phase-in  of  New  Requirements 

Anton's  Law  requires  that  NHTSA 
issue  a  final  rule  not  later  than 
December  2004.  It  further  specifies  that 
the  final  rule  be  implemented,  in  stages, 
starting  not  later  than  September  1 ,  2005 
and  be  fully  implemented  no  later  than 
September  1,  2007.  Thus,  the  rule 
would  be  phased-in  between  September 
1,  2005  and  September  1,  2007.  We  are 
proposing  the  following  phase-in 
schedule  to  provide  interested  parties 
with  the  contemplated  compliance 
percentages  for  each  year  of  the  phase- 
in: 

•  MY  2006  (September  1,  2005 
through  August  31,  2006):  50  percent  of 
all  vehicles  that  are  produced  by 
manufacturers  and  are  subject  to  the 
phase-in  must  comply.  Advance  credits 
for  early  compliance  may  be  used  on  a 
one-to-one  basis. 

•  MY  2007  (September  1,  2006 
through  August  31,  2007):  80  percent  of 
all  vehicles  that  are  produced  by 
manufacturers  and  are  subject  to  the 
phase-in  must  comply.  Advance  credits 
may  be  used  on  a  one-to-one  basis. 

•  September  1,  2007:  all  vehicles, 
regardless  of  whether  they  are  subject  to 
the  phase-in,  must  comply.  No  advance 
credits  may  be  used. 

We  are  proposing  to  exclude  vehicles 
manufactured  in  two  or  more  stages  and 
altered  vehicles  fi-om  the  phase-in 
requirements.  Final-stage  manufactiirers 
have  no  control  over  the  vehicles  that 
the  previous-stage  manufacturer  decides 
to  modify  to  meet  the  phase-in 
requirements.  Accordingly,  the  final- 
stage  manufactiirer  may  have  little  or  no 
choice  in  purchasing  an  incomplete 


B  Since  the  number  of  buses  under  4,536  kg 
(10,000)  is  negligible,  the  addition  of  lap/shoulder 
belts  to  these  vehicles  would  not  impact  the  total 
cost  of  the  rule. 


vehicle  that  meets  the  requirements  of 
the  proposed  rule.  While  alterers  have 
more  control,  since  they  are  only 
purchasing  completed  vehicles,  they 
may  have  limited  control  over 
purchasing  completed,  certified  vehicles 
in  a  manner  that  would  allow  them  to 
meet  the  phase-in  requirements.  This  is 
because,  as  with  the  final-stage 
manufacturers,  the  end  customer  often 
makes  the  final  decision  as  to  which 
type  of  vehicle  to  purchase.  All  multi- 
stage and  altered  vehicles  manufactiu^d 
on  or  after  September  1,  2007  must  be 
certified  as  complying  with  the  new 
requirements. 

We  have  tentatively  decided  to  also 
exclude  small  volume  manufacturers 
(i.e.,  manufacturers  of  less  than  5,000 
vehicles  per  year  produced  for  the  U.S. 
market)  from  the  phase-in  because  of 
their  small  size.  However,  NHTSA  notes 
that,  unlike  the  advanced  air  bag  or  tire 
pressure  monitor  system  rulemakings, 
in  which  the  technologies  used  to 
comply  with  the  standard  are  relatively 
new,  the  technologies  for  lap/shoulder 
belts  are  well  established.  Accordingly, 
these  manufacturers  are  unlikely  to  face 
the  supply-and-demand  problems 
anticipated  in  the  afore-referenced 
rulemakings. 

We  have  also  tentatively  decided  to 
allow  manufacturers  of  two  or  fewer 
carlines  to  opt  out  of  the  first  year  of  the 
phase-in  as  long  as  100%  of  their 
vehicles  are  certified  as  compljring  with 
the  new  requirements  during  the  second 
year  of  the  phase-in.  NHTSA  is 
considering  allowing  manufactiirers  to 
claim  advanced  credits  for  that  second 
year,  although  we  believe  it  is  luilikely 
they  would  be  needed. 

The  proposed  regulatory  text 
addressing  the  phass-in  reporting 
requirements  gathers  together  the  phase- 
in  requirements  for  all  safety  standards 
being  phased-in  and  places  them  in  a 
single  part  of  the  Code  of  Federal 
Regulations,  49  CFR  Part  585.  This 
would  allow  people  henceforth  to  look 
to  a  single  source  for  all  reporting 
requirements  associated  with  phase-ins. 
While  no  substantive  changes  are 
proposed  for  existing  reporting 
requirements,  some  changes  have  been 
made  for  consistency  of  text.  We 
encoiuage  interested  parties  to  review 
these  chcmges  to  ensiue  that  no 
substantive  changes  have  been  made. 

VI.  Request  for  Comments 

NHTSA  seeks  answers  to  the 
following  questions,  as  well  as 
comments  on  this  notice  in  general. 

1.  What  are  the  projected  costs 
associated  with  increasing  seat  back 
strength  to  allow  for  lap/shoulder  belts 
that  are  integrated  into  the  seat  back? 


2.  What  are  the  potential  benefits  and 
disbenefits  associated  with  requiring 
integral  lap/shoulder  belts  for  rear- 
facing  designated  seating  positions,  and 
what  are  the  projected  costs  associated 
with  such  a  requirement? 

3.  What  are  me  potential 
technological  impediments  associated 
with  requiring  integral  lap/shoulder 
belts  for  rear-facing  designated  seating 
positions? 

4.  What  are  the  potential  benefits  and 
disbenefits  associated  with  requiring 
integral  lap/shoulder  belts  for  forward- 
facing  outboard  designated  seating 
positions  adjacent  to  an  aisle  located 
next  to  the  side  of  the  vehicle  and  used 
for  ingress  and  egress  to  more  rearward 
seating  positions,  and  what  are  the 
projected  costs  associated  with  such  a 
requirement? 

5.  How  many  seats  referenced  in 
question  4,  if  any,  currently  use  a  lap/ 
shoulder  belt  integrated  into  the  vehicle 
seat  or  other  technology  that  provides  a 
lap/shoulder  belt  without  impeding 
access  to  more  rearward  seats,  and  what 
are  the  estimated  costs  associated  with 
such  technologies? 

6.  How  many  swivel  seats,  if  any. 
currently  use  a  lap/shoulder  belt 
integrated  into  the  vehicle  seat  or  other 
technology  that  provides  a  lap/shoulder 
belt,  and  what  are  the  estimated  costs 
associated  with  such  technologies? 

7.  How  many  readily  removable  seats, 
if  any,  cturently  use  a  lap/shoulder  belt 
integrated  into  the  vehicle  seat  or  other 
technology  that  provides  a  lap/shoulder 
belt,  and  what  are  the  costs  associated 
with  such  technologies? 

8.  What  are  the  benefits  and 
disbenefits  associated  with  allowing 
detachable  shoulder  belts  for  seats  other 
than  those  that  are  readily  removable? 

9.  What  are  the  potential  benefits  and 
disbenefits  associated  with  requiring 
integral  lap/shoulder  belts  for  side- 
facing  designated  seating  positions,  and 
what  are  the  projected  costs  associated 
with  such  a  requirement? 

10.  NHTSA  seeks  information  on  side- 
facing  seat  studies  in  multiple  crash 
modes.  Should  the  agency  prohibit  the 
installation  of  Type  2  belts  for  side- 
facing  seats? 

1 1 .  What  are  the  benefits  and 
disbenefits  associated  with  a 
requirement  for  integral  lap/shoulder 
belts  for  the  front  center  seats  in 
passenger  cars  and  LTVs,  particularly 
vehicles  that  have  a  single  row  of  seats? 

12.  What  are  the  benefits  and 
disbenefits  associated  with  a 
requirement  for  integral  lap/shoulder 
belts  in  all  designated  rear  seating 
positions  on  buses,  other  than  school 
buses,  with  a  GVWR  of  4,536  kg  (10.000 
lb)  or  less? 


13.  What  are  the  potential 
technological  impediments  associated 
with  requiring  integral  lap/shoulder 
belts  for  rear  designated  seating 
positions  on  buses,  other  than  school 
buses,  with  a  GVWR  of  4.536  kg  (10,000 
lb)  or  less? 

14.  NHTSA  requests  comment  on  the 
proposed  phase-in  schedule.  Should 
special  provision  be  made  for  small 
voliune  manufacturers  and 
manufacturers  of  two  at  fewer  carlines? 
If  so,  please  provide  data  and 
information  that  would  justify  such  a 
provision. 

15.  Is  it  still  appropriate  to  exclude 
particular  vehicle  types,  e.g.,  motor 
homes,  walk-in  vans,  and  driver 
positions  in  heavy  trucks  and  buses, 
from  requirements  for  lap/shoulder  belts 
at  designated  seating  positions? 

16.  Is  there  a  need  to  develop  comfort 
and  convenience  test  procediues  for  rear 
designated  seating  positions? 

17.  NHTSA  seeks  information  on  seat 
belt  fit  studies  conducted  on  rear  seat 
occupants  of  varying  size  and  stature. 
The  agency  also  requests  the  results  of 
any  dynamic  testing  of  any  adjustable 
seat  belt  anchorages  at  different 
anchorage  adjustments  that  would  allow 
NHTSA  to  determine  the 
appropriateness  of  requiring  adjustable 
anchorages  for  rear  lap/shoulder  belts. 

18.  Is  there  a  need  to  extend  the 
frontal  impact  crash  \est  requirements  of 
FMVSS  No.  208  to  the  rear  seating 
positions? 

19.  What  percentage  of  cars  have  lap/ 
shoulder  safety  belts  in  the  rear  center 
seating  positions  in  MY  2003  and  what 
percentage  are  planned  to  have  them  in 
MY  2004?  What  percentage  of  LTVs 
have  lap/shoulder  safety  belts  in  the 
rear  center  seating  positions  in  MY  2003 
and  what  percentage  are  planned  to 
have  them  in  MY  2004? 

20.  What  is  the  cost  of  installing  a 
manual  lap/shoulder  belt  system  in 
place  of  the  current  lap  belt  system  in 
front  and  rear  center  seats  of  passenger 
cars  and  LTVs?  How  would  these  center 
seat  systems  differ  in  design  and  cost 
from  current  outboard  systems? 

Vn.  Rulemaldng  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

NHTSA  has  considered  the  impact  of 
this  rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procediues.  This  rulemaking  is 
economi(::ally  significant.  Accordingly, 
the  Office  of  Management  and  Budget 
has  reviewed  this  rulemaking  document 
under  E.O.  12866,  "Regulator)'  Planning 
and  Review."  The  rulemaking  action 
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B.  Regulato  y  Flexibility  Act 

We  have  ( lonsiiiered  the  effects  of  this 
rulemaking  action  under  the  Regulatory 
Flexibility  y  LCt  (5  U.S.C.  601  et  seq.) 
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C.  National  Environmental  Policy  Act 

NHTSA  h  IS  analyzed  this  proposed 
amendment  for  the  purposes  of  the 

En  /ironmental  Policy  Act  and 
that  it  would  not  have  any 
i  mpact  on  the  quality  of  the 


National 

determined 

significant 

human  environment 


D.  Executivi  ■ 


Order  13132  (Federalism) 


The  agenc  y  has  analyzed  this 
rulemaking  in  accordance  with  the 
principles  a  ad  criteria  contained  in 
Executive  Order  13132  and  has 
determined  that  it  does  not  have 
sufficient  fe  Jeralism  implications  to 
warrant  con  sultation  with  State  and 
local  officia  s  or  the  preparation  of  a 
federalism  summary  impact  statement. 
The  final  ru  e,  if  issued,  would  have  no 
substantial  i  iffects  on  the  States,  or  on 
the  current  ""ederal-State  relationship, 
or  on  the  cu  rrent  distribution  of  power 
and  respons  ibilities  among  the  various 
local  officia  s.  The  final  rule,  if  issued, 
is  not  inten(  led  to  preempt  state  tort 
civil  action! 

E.  Unfunded  \  Mandates  Reform  Act 

The  Unfu  ided  Mandates  Reform  Act 
of  1995  reqi  ires  agencies  to  prepare  a 
written  asse  ssment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  in  elude  a  Federal  mandate 
likely  to  res  jlt  in  the  expenditure  by 
State,  local  )r  tribal  governments,  in  the 
aggregate,  o  •  by  the  private  sector,  of 
more  than  S 100  million  annually 
(adjusted  fo  •  inflation  with  base  year  of 


1995).  The  final  rule,  if  issued,  would 
require  the  expenditure  of  resources 
above  and  beyond  $100  million 
annually.  NHTSA  will  explore  various 
options  based  on  the  response  to  the 
public  comments.  For  example,  the 
agency  could  decide  to  exclude  rear- 
facing  seats  from  the  final  nde. 
Likewise,  it  could  decide  to  require  a 
lap/shoulder  belt  for  the  fi"ont  seat  of 
some,  but  not  all  vehicles  with  a  center 
designated  seating  position. 

F.  Executive  Order  12778  (Civil  Justice 
Reform) 

The  proposed  rule  would  not  have 
any  retroactive  effect.  Under  section  49  . 
U.S.C.  30103,  whenever  a  Federal  motor 
vehicle  safety  standard  is  in  effect,  a 
state  may  not  adopt  or  maintain  a  safety 
standard  applicable  to  the  same  aspect 
of  performance  which  is  not  identical  to 
the  Federal  standard,  except  to  the 
extent  that  the  state  requirement 
imposes  a  higher  level  of  performance 
and  applies  only  to  vehicles  procured 
for  the  State's  use.  49  U.S.C.  30161  sets 
forth  a  procedure  for  judicial  review  of 
final  rules  establishing,  amending  or 
revoking  Federal  motor  vehicle  safety 
standards.  That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court. 

G.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  OMB  control 
number.  This  proposal  contains  a 
collection  of  information  because  of  the 
proposed  phase-in  reporting 
requirements.  There  is  no  burden  to  the 
general  public. 

We  are  submitting  a  request  for  OMB 
clearance  of  the  collection  of 
information  required  under  today's 
proposal.  These  requirements  and  our 
estimates  of  the  burden  to  vehicle 
manufacturers  are  as  follows: 

•  NHTSA  estimates  there  are  21 
manufacturers  of  passenger  cars, 
multipurpose  passenger  vehicles, 
trucks,  and  buses  having  a  GVWR  of 
4,536  kg  (10,000  lb)  or  less. 

•  NHTSA  estimates  that  the  total 
annual  reporting  and  recordkeeping 
burden  resulting  from  the  collection  of 
information  is  1,260  hours. 

•  NHTSA  estimates  that  the  total 
aimual  cost  burden,  in  U.S.  dollars,  will 
be  $0.00.  No  additional  resources  will 
be  expended  by  vehicle  manufacturers 
to  gather  annual  production  information 
because  they  already  compile  this  data 
for  their  own  use. 


Organizations  and  individuals  that 
wish  to  submit  comments  on  the 
information  collection  requirements 
should  direct  them  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503; 
Attention  Desk  Officer  for  NHTSA. 

The  purpose  of  the  reporting 
requirements  will  be  to  aid  NHTSA  in 
determining  whether  a  manufacturer 
has  complied  with  the  requirements  of 
FMVSS  No.  208  during  the  phase-in  of 
those  requirements.  NHTSA  requests 
comments  on  this  proposed  collection 
of  information  in  evaluating: 

•  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information; 

•  The  quality,  utility,  and  clarity  of 
the  information  collected;  and 

•  The  opportunities  to  minimize  the 
information  collection  burden. 

H.  Executive  Order  13045 

Executive  Order  13045  applies  to  any 
rule  that:  (1)  is  determined  to  be 
"economically  significant"  as  defined 
under  E.O.  12866,  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  ha^e 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

As  noted  earlier,  this  rulemaking  is 
economically  significant.  Additionally, 
it  is  expected  to  have  a  disproportionate 
effect  on  children,  since  children  are 
most  likely  to  sit  in  the  rear  seat. 
However,  the  impact  of  this  rulemaking 
on  children  would  be  beneficial  instead 
of  detrimental. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards  ^  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  (e.g., 
the  statutory  provisions  regarding 
NHTSA's  vehicle  safety  authority)  or 
otherwise  impractical.  In  meeting  that 
requirement,  we  are  required  to  consult 


'  Voluntary  consensus  standards  are  technical 
standards  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Technical  standards 
are  defined  by  the  NTTAA  as  "performance-based 
or  design-specific  technical  specifications  and 
related  management  systems  practices."  They 
pertain  to  "products  and  processes,  such  as  size, 
strength,  or  technical  performance  of  a  product, 
process  or  material." 
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with  volimtary,  private  sector, 
consensus  standards  bodies.  Examples 
of  organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
Society  of  Automotive  Engineers  (SAE), 
and  the  American  National  Standards 
Institute  (ANSI).  If  NHTSA  does  not  use 
available  and  potentially  applicable 
voluintary  consensus  standards,  we  are 
required  by  the  Act  to  provide  Congress, 
through  OMB,  an  explanation  of  the 
reasons  for  not  using  such  standards. 
NHTSA  has  searched  the  volimtary 
consensus  standards  generally 
applicable  to  the  manufacture  of  motor 
vehicles  and  is  imaware  of  any 
standards  relevant  to  this  nde.  ff   v 
relevant  standards  exist,  please  provide 
NHTSA  with  the  proper  citations. 

/.  Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  vmtten  and 
in  English.  To  ensure  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21.)  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  imder  ADDRESSES. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (65  FR 
19477)  or  you  may  visit  http:// 
dms.dot.gov  to  review  the  statement. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments.  Docket 
Management  will  return  the  postcard  by 
mail. 


How  Do  I  Submit  Confidential  Business 
Information? 

ff  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  at  the  address  given 
above  imder  TOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  shoidd 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
under  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
information,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  under 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assuming  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemeiking  action. 

How  Can  1  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  imder  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  comments  on  the 
Internet,  take  the  following  steps: 

1.  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  {.http:// 
dms.dot.gov/). 

2.  On  that  page,  click  on  "mnple 
search." 

3.  On  the  next  page,  type  in  the 
docket  number  shown  at  the  beginning 
of  this  document.  There  is  no  need  to 
type  in  the  name  of  the  agency  or  the 
year  that  the  docket  was  opened.  For 
example,  if  the  docket  number  is 
"NHTSA-03-123545,"  you  would  type 
in  "12345".  After  typing  the  docket 
number,  click  on  "search." 

4.  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 


comments.  Yuu  may  download  the 
comments. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

K.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  Today's  proposal  has  been 
written  with  that  directive  in  mind, 
although  FMVSS  No.  208,  in  general,  is 
a  complicated  regulation.  We  note  that 
some  of  the  requirements  proposed 
today  are  technical  in  nature.  As  such, 
they  may  require  some  understanding  of 
technical  terminology.  We  expect  those 
parties  directly  affected  by  today's  rule, 
i.e.,  vehicle  manufacturers,  to  be 
familiar  with  such  terminology. 

L.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at"tlie  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

In  consideration  of  the  foregoing, 
NHTSA  proposes  to  amend  49  CFR 
Chapter  V  as  follows: 

List  of  Subiects  in  49  CFR  Farts  571, 
585,  586,  589,  590,  and  596 

Imports,  Motor  vehicle  safety, 
Reporting  and  recordkeeping 
requirements.  Tires. 

PART  571— FEDERAL  MOTOR 
VEHICLE  SAFETY  STANDARDS 

1.  The  authority  citation  for  part  571 
of  title  49  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  30166  delegation  of  authority  at  49 
CFR  1.50. 

2.  Section  571.138  would  be  amended 
by  revising  S7.5.2  to  read  as  follows: 

§  571 .1 38    Standard  No.  1 38;  Tire  pressure 
monitoring  systems. 

***** 

S7.5.2    A  vehicle  produced  by  more 
than  one  manufacturer  must  be 
attributed  to  any  one  of  the  vehicle's 
manufacturers  specified  by  an  express 
written  contract,  reported  to  the 
National  Highway  Traffic  Safety 
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Administraqon  under  49  CFR  Part  585, 
manufacturer  so  specified 
facturer  to  which  the 
woiild  otherwise  be  attributed 


maiiu 


between  th€ 
and  the 
vehicle 
imder  S7.5 


.. 


3.  Sectiori  571.201  would  be  amended 
by  revising  P6.1.6.2  to  read  as  follows: 

§  S71 .201    Standard  No.  201 ;  Occupant 
protection  in  interior  impact. 

*  *  i  *  * 

S6. 1.6.2    A  vehicle  produced  by 
more  than  o  ne  manufactiu°er  must  be 
attributed  tc  any  one  of  the  vehicle's 
raanufactun  ts  specified  by  an  express 
written  coni  ract,  reported  to  the 
National  Hi]  ;hway  Traffic  Safety 
Administrat  ion  under  49  CFR  Part  585, 
between  the  manufacturer  so  specified 
and  the  mar  ufacturer  to  which  the 
vehicle  womd  otherwise  be  attributed 
under  S6. 1.1 1.1. 


4.  Section 
by  adding  S  [ 
S4.5.5  as  fol  ows: 


§571.208    S^ndard  No.  208;  Occupant 
crash  protecl  Ion. 


S4.1.5.5 
manufactured 
2007.  Each 
Type  2  seat 
to  Standard 
S7.2ofthis 
designated 
side- facing 
shall  have  a 
that  confori^s 
to  S7.1  and 


Passenger  cars 

on  or  after  September  1, 
lassenger  car  shall  have  a 
)elt  assembly  that  conforms 
^Jo.  209  and  to  S7.1  and 
tandard  at  each  rear 
s  eating  position,  except  that 
esignated  seating  positions 
Type  1  seat  belt  assembly 

to  Standard  No.  209  and 
i  >7.2  of  this  standard. 


Riar 


S4.2.7 
trucks,  and 
vehicles 
September  i 
10,000  lbs 

S4.2.7.1 
S4.2.7.2. 
truck  and 
vehicle,  oth 
walk-in  van 
designed  to 
U.S.  Postal 
10,000  lbs 
vehicle 
with  a  gross 
8,500-10, 
be  equipped 
assembly  at 
seating  posii 
assemblies 
this 

Standcird  Nc 
withS7.1 
a  Type  2  sea  t 
conformity 
incorporates 


ma  } 


SA.l 
each 


(T 


carr  ing 


,00) 


requirei  lent 


ard 


to 


571.208  would  be  amended 
1.5.5,  S4.2.7,S4.4.5,  and 


seaUng  positions  m 
nultipurpose  passenger 
ufactured  on  or  after 
,  2007  with  a  GVWR  of 

536  kg)  or  less. 
Except  as  provided  in 

.7.3,  and  S4. 2. 7.4,  each 
multipurpose  passenger 

than  a  motor  home,  a 
type  truck,  or  a  vehicle 
)e  sold  exclusively  to  the 
ervice  with  a  GVWR  of 

,536  kg)  or  less,  or  a 

chassis-mount  camper 
vehicle  weight  rating  of 

lbs.  (3,855-4,536  kg),  shall 
with  a  Type  2  seat  belt 
jvery  rear  designated 
ion.  Type  2  seat  belt 
i  istalled  in  compliance  with 
shall  conform  to 

209  (49  CFR  571.209)  and 

S7.2  of  this  standard.  If 

belt  assembly  installed  in 

this  requirement 
any  webbing  tension- 


relieving  device,  the  vehicle  owner's 
manual  shall  include  the  information 
specified  in  S7.4.2(b)  of  this  standard 
for  the  tension  relieving  device,  and  the 
vehicle  shall  conform  to  S7.4.2(c)  of  this 
standard. 

54 . 2 . 7 . 2  Any  rear  designated  seating 
position  with  a  seat  that  can  be  adjusted 
to  be  forward-facing  and  to  face  some 
other  direction  shall  either: 

(a)  Meet  the  requirements  of  S4. 2. 7.1 
with  the  seat  in  any  position  in  which 
it  can  be  occupied  while  the  vehicle  is 
in  motion;  or 

(b)  When  the  seat  is  in  its  forward- 
facing  position,  have  a  Type  2  seat  belt 
assembly  with  an  upper  torso  restraint 
that  conforms  to  S7.1  and  S7.2  of  this 
standard  and  that  adjusts  by  means  of 
an  emergency  locking  retractor  that 
conforms  to  Standard  No.  209  (49  CFR 
571.209),  which  upper  torso  restraint 
may  be  detachable  at  the  buckle,  and, 
when  the  seat  is  in  any  position  in 
which  it  can  be  occupied  while  the 
vehicle  is  in  motion,  have  a  Type  1  seat 
belt  or  the  pelvic  portion  of  a  Type  2 
seat  belt  assembly  that  conforms  to  S 7.1 
and  S7.2  of  this  standard. 

54.2.7.3  Any  rear  designated  seating 
position  on  a  readily  removable  seat 
(i.e.,  a  seat  designed  to  be  easily 
removed  and  replaced  by  means 
installed  by  the  manufacturer  for  that 
purpose)  shall  meet  the  requirements  of 
S4.2.7.1  and  may  use  an  upper  torso  belt 
that  detaches  at  either  its  upper  or  lower 
cmchorage  point,  but  not  both  anchorage 
points,  to  meet  those  requirements.  The 
means  for  detaching  the  upper  torso  belt 
may  be  operable  by  push  button  action. 

54.2.7.4  Any  rear  side-facing 
designated  seating  position  shall  have  a 
Type  1  seat  belt  assembly  that  conforms 
to  S7.1  and  S7.2  of  this  standard. 
***** 

S4.4.5    Buses  with  a  GVWR  of  10,000 
lbs.  (4,536  kg)  or  less  manufactured  on 
or  after  September  1,  2007. 

S4.4.5.1     Except  as  provided  in 
S4.4.5.2,  S4.4.5.3,  and  S4.4.5.4,  each  bus 
with  a  gross  vehicle  weight  rating  of 
10,000  lbs.  (4,536  kg)  or  less  shall  be 
equipped  with  a  Type  2  seat  belt 
assembly  at  the  driver's  designated 
seating  position  and  at  the  front  and 
every  rear  designated  seating  position. 
Type  2  seat  belt  assemblies  installed  in 
compliance  with  this  requirement  shall 
conform  to  Standard  No.  209  (49  CFR 
571.209)  and  with  S7.1  and  S7.2  of  this 
standard.  If  a  Type  2  seat  belt  assembly 
installed  in  compliance  with  this 
requirement  incorporates  a  webbing 
tension  relieving  device,  the  vehicle 
owner's  manual  shall  include  the 
information  specified  in  S7.3.1(b)  of  this 
standard  for  the  tension  relieving 


device,  and  the  vehicle  shall  conform  to 
S7.4.2(c)  of  this  standard. 

54.4.5.2  Any  rear  designated  seating 
position  with  a  seat  that  can  be  adjusted 
to  be  forward-facing  and  to  face  some 
other  direction  shall  either: 

(a)  Meet  the  requirements  of  S4.4.5.1 
with  the  seat  in  any  position  in  which 
it  can  be  occupied  while  the  vehicle  is 
in  motion;  or 

(b)  (1)  When  the  seat  is  in  its  forward- 
facing  position,  have  a  Type  2  seat  belt 
assembly  with  an  upper  torso  restraint 
that 

(i)  conforms  to  S7.1  and  S7.2  of  this 
standard, 

(ii)  adjusts  by  means  of  an  emergency 
locking  retractor  conforming  to 
Standard  No.  209  (49  CFR  571.209),  and 

(iii)  may  be  detachable  at  the  buckle, 
and 

(2)  When  the  seat  is  in  any  position 
in  which  it  can  be  occupied  while  the 
vehicle  is  in  motion,  have  a  Type  1  seat 
belt  or  the  pelvic  portion  of  a  Type  2 
seat  belt  assembly  that  conforms  to  S7.1 
and  S7.2  of  this  standard. 

54.4.5.3  Any  rear  designated  seating 
position  on  a  readily  removable  seat 
(that  is,  a  seat  designed  to  be  easily 
removed  and  replaced  by  meeuis 
installed  by  the  manufactiuer  for  that 
purpose)  shall  meet  the  requirements  of 
S4.4.5.1  and  may  use  an  upper  torso  belt 
that  detaches  at  either  its  upper  or  lower 
anchorage  point,  but  not  both  anchorage 
points,  to  meet  those  requirements.  The 
means  for  detaching  the  upper  torso  belt 
may  be  operable  by  push  button  action. 

54.4.5.4  Any  rear  side-facing 
designated  seating  position  shall  have  a 
Type  1  seat  belt  assembly  that  conforms 
to  S7.1  and  S7.2  of  this  standard. 
***** 

S4.5.5     Rear  seat  belt  requirements 
for  passenger  cars  and  for  trucks,  buses, 
and  multipurpose  passenger  vehicles 
with  a  GVWR  of  4,536  kg  (10.000  lbs.) 
or  less. 

S4 . 5 . 5 . 1     Vehicles  man  ufactured  on 
or  after  September  1 ,  2005  and  before 
September  1,  2007. 

(a)  For  vehicles  manufactured  for  sale 
in  the  United  States  on  or  after 
September  1,  2005,  and  before 
September  1,  2007,  a  percentage  of  the 
manufacturer's  production  as  specified 
in  S4.5.5.2,  shall  meet  the  requirements 
specified  in  either  S4.1.5.5  for 
complying  passenger  cars,  S4.2.7  for 
complying  trucks  and  multipurpose 
passenger  vehicles,  or  S4.4.5  for 
complying  buses. 

(b)  A  manufacturer  that  sells  two  or 
fewer  carlines,  as  that  term  is  defined  at 
49  CFR  583.4,  in  the  United  States  may, 
at  the  option  of  the  manufacturer,  meet 
the  requirements  of  this  paragraph, 
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instead  of  paragraph  (a).  Each  vehicle 
manufactured  on  or  after  September  1, 
2006,  and  before  September  1,  2007, 
shall  meet  the  requirements  specified  in 
S4. 1.5. 5  for  complying  passenger  cars, 
S4.2.7  for  complying  trucks  & 
multipurpose  passenger  vehicles,  and 
S4.4.5  for  complying  buses. 

(c)  Vehicles  that  are  manufactured  in 
two  or  more  stages  or  that  are  altered 
(within  the  meaning  of  49  CFR  567.7) 
after  having  previously  been  certified  in 
accordance  with  Part  567  of  this  chapter 
are  not  subject  to  the  requirements  of 
S4.5.5.1. 

(d)  Vehicles  that  are  manufactured  by 
a  manufacturer  that  produces  fewer  than 
5,000  vehicles  annually  for  sale  in  the 
United  States  are  not  subject  to  the 
requirements  of  S4 . 5 . 5 . 1 . 

54.5.5.2  Phase-in  schedule. 

(a)  Vehicles  manufactured  on  or  after 
September  1,  2005,  and  before 
September  1,  2006.  Subject  to 

S4. 5.5. 3(a),  for  vehicles  manufactured 
on  or  after  September  1,  2005,  and 
before  September  1,  2006,  the  amoiuit  of 
vehicles  complying  with  S4.1.5.5  for 
complying  passenger  cars,  S4.2.7.1  for 
complying  trucks  and  multipurpose 
passenger  vehicles,  or  S4.4.5.1  for 
complying  buses  shall  be  not  less  than 
50  percent  of: 

(1)  If  the  manufacturer  has 
manufactured  vehicles  for  sale  in  the 
United  States  during  both  of  the  two 
production  years  immediately  prior  to 
September  1,  2005,  the  manufactiuer's 
average  annual  production  of  vehicles 
manufactured  on  or  after  September  1 , 

2003,  and  before  September  1,  2006,  or 

(2)  The  manufacturer's  production  on 
or  after  September  1,  2005,  and  before 
Seotember  1,  2006. 

(b)  Vehicles  manufactured  on  or  after 
September  1 ,  2006,  and  before   . 
September  1,  2007.  Subject  to 

S4. 5. 5. 3(b),  for  vehicles  manufactuired 
on  or  after  September  1,  2006,  and 
before  September  1,  2007,  the  amount  of 
vehicles  complying  with  S4.1.5.5  for 
complying  passenger  cars,  S4.2.7.1  for 
complying  trucks  and  multipurpose 
passenger  vehicles,  or  S4.4.5.1  for 
complying  buses  shall  be  not  less  than 
80  percent  of: 

(1)  If  the  manufacturer  has 
manufactured  vehicles  for  sale  in  the 
United  States  during  both  of  the  two 
production  years  immediately  prior  to 
September  1,  2006,  the  manufacturer's 
average  annual  production  of  vehicles 
manufactured  on  or  after  September  1 , 

2004,  and  before  September  1,  2007,  or 

(2)  The  manufacttuer's  production  on 
or  after  September  1,  2006,  and  before 
September  1,  2007. 

54.5.5.3  Calculation  of  complying 
vehicles. 


(a)  For  the  purposes  of  compljring 
with  S4. 5. 5.2(a),  a  manufacturer  may 
coimt  a  vehicle  if  it  is  manufactiu^d  on 
or  after  (date  60  days  after  publication 
of  Final  Rule  in  the  Federal  Register), 
but  before  September  1,  2006. 

(b)  For  the  piuposes  of  complying 
with  S4. 5. 5. 2(b),  a  manufacturer  may 
count  a  vehicle  if  it: 

(1)  Is  manufactured  on  or  after  (date 
60  days  after  publication  of  Final  Rule 
in  the  Federal  Register),  but  before 
September  1,  2007,  and 

(2)  Is  not  counted  toward  compliance 
with  S4.5. 5.2(a). 

S4 . 5 . 5 .4    Vehicles  produced  by  more 
than  one  manufacturer. 

(a)  For  the  purpose  of  calculating 
average  annual  production  of  vehicles 
for  each  manufactiuer  and  the  number 
of  vehicles  manufactured  by  each 
manufacturer  under  S4.5.5.2,  a  vehicle 
produced  by  more  than  one 
manufacturer  shall  be  attributed  to  a 
single  manufacturer  as  follows,  subject 
to  paragraph  (b)  of  this  section. 

(1)  A  vehicle  that  is  imported  shall  be 
attributed  to  the  importer. 

(2)  A  vehicle  manufactured  in  the 
United  States  by  more  than  one 
manufactiuer,  one  of  which  also 
markets  the  vehicle,  shall  be  attributed 
to  the  manufacturer  that  markets  the 
vehicle. 

(b)  A  vehicle  produced  by  more  than 
one  manufacturer  shall  be  attributed  to 
any  one  of  the  vehicle's  manufactiuers 
specified  by  an  express  written  contract, 
reported  to  the  National  Highway 
Traffic  Safety  Administration  under  49 
CFR  Part  585,  between  the  manufactm-er 
so  specified  and  the  manufacturer  to 
which  the  vehicle  would  otherwise  be 
attributed  under  paragraph  (a)  of  this 
section. 

5.  Section  571.225  would  be  amended 
by  revising  S14.2.2  to  read  as  follows: 

§  571 .225    Standard  No.  225;  Child  restraint 
anchorage  systems. 

***** 

Si 4. 2. 2    A  vehicle  produced  by  more 
than  one  manufacturer  must  be 
attributed  to  any  one  of  the  vehicle's 
manufacturers  specified  by  an  express 
written  contract,  reported  to  the 
National  Highway  Traffic  Safety 
Administration  under  49  CFR  Part  585, 
between  the  manufactiu-er  so  specified 
and  the  manufacturer  to  which  the 
vehicle  would  otherwise  be  attributed 
under  S14.2.1. 
***** 

6.  The  authority  citation  for  part  585 
of  title  49  would  continue  to  read  as 
follows: 

Authority:  49  U.S.C.  322,  30111,  30115, 
30117,  and  30166;  delegation  of  authority  at 
49  CFR  1.50. 


7.  Part  585  would  be  revised  to  read 
as  follows: 

PART  585— PHASE-IN  REPORTING 
REQUIREMENTS 

Subpart  A — General  - 

Sec. 

585.1  Definitions. 

585.2  Phase-in  reports. 

585.3  Vehicles  produced  by  more  than  one 
manufacturer. 

585.4  Petitions  to  extend  period  to  file 
report. 

§585.1    Definitions. 

(a)  All  terms  defined  in  49  U.S.C. 
30102  are  used  in  accordance  with  their 
statutory  meaning. 

(b)  The  terms  bus,  gross  vehicle 
weight  rating  or  GVWR,  multipurpose 
passenger  vehicle,  passenger  car,  and 
truck  are  used  as  defined  in  section 
571.3  of  this  chapter. 

(c)  Production  year  means  the  12- 
month  period  between  September  1  of 
one  year  and  August  31  of  the  following 
year,  inclusive,  unless  otherwise 
specified. 

§585.2    Phase-in  reports. 

Each  report  submitted  to  NHTSA 
under  this  part  shall: 

(a)  Identify  the  manufacturer; 

(b)  State  the  full  name,  title,  and 
address  of  the  official  responsible  for 
preparing  the  report; 

(c)  Identify  the  production  year  being 
reported  on; 

(d)  Contain  a  statement  regarding 
whether  or  not  the  manufacturer 
complied  with  the  requirements  of  the 
Federal  motor  vehicle  safefy  standard 
addressed  by  the  report,  for  the  period 
covered  by  the  report,  and  the  basis  for 
that  statement; 

(e)  Be  written  in  the  English  language; 
and 

(0  Be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW..  Washington,  DC  20590. 

§  585.3    Vehicles  produced  by  more  than 
one  manufacturer. 

Each  manufacturer  whose  reporting  of 
information  is  affected  by  one  or  more 
of  the  express  written  contracts 
permitted  by  a  Federal  Motor  Vehicle 
Safety  Standard  subject  to  the  reporting 
requirements  of  this  part  shall: 

(a)  Report  the  existence  of  each 
contract,  including  the  names  of  all 
parties  to  the  contract  and  explain  how 
the  contract  affects  the  report  being 
submitted. 

(b)  Report  the  niunber  of  vehicles 
covered  by  each  contract  in  each 
production  year. 
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§585.4    Petitions  to  extend  period  to  file 
report. 

A  petition  for  extension  of  the  time  to 
submit  a  rep  art  required  under  this  part 
shall  be  received  not  later  than  15  days 
before  the  report  is  due.  The  petition 
shall  be  subsiitted  to:  Administrator, 
National  Hiaiway  Traffic  Safety 
Administrat  on,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  The  filing  of  a 
petition  doei  not  automatically  extend 
the  time  for  iling  a  report.  A  petition 
will  be  grant  3d  only  if  the  petitioner 
shows  good  :ause  for  the  extension,  and 
if  the  extens  on  is  consistent  with  the 
public  intere  st. 

Subpart  B — jlVdvanced  Air  Bag  Phase- 
in  Reporting  Requirements 


Scopi 
Purp 


Recoi  ds 
Sco  }< 


d6C> 
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§585.12    Purbose. 

The  purpo  le  of  these  reporting 
requirement*  is  to  aid  the  National 
Highway  Traffic  Safety  Administration 
in  determinii  ig  whether  a  manufacturer 
has  compliec  with  the  advanced  air  bag 
requirement;  of  Standard  No.  208 
during  the  pi  lase-ins  of  those 
requirements . 

§585.13    Apfi  licability. 

This  subpa  rt  applies  to  manufacturers 
of  passenger  :ars  and  trucks,  buses,  and 
multipurposi  i  passenger  vehicles  with  a 
GVWR  of  3.8  55  kg  or  less  and  an 
unloaded  velicle  weight  of  2,495  kg  or 
less.  Howeve  r,  this  subpart  does  not 
apply  to  any  manufactiu'ers  whose 
production  c  insists  exclusively  of  walk- 
in  vans,  vehi  :les  designed  to  be  sold 
exclusively  t )  the  U.S.  Postal  Service, 
vehicles  mar  ufactured  in  two  or  more 
stages,  and  vi  (hides  that  are  altered  after 
previously  hi  iving  been  certified  in 
accordance  v  ith  part  567  of  this 
chapter.  In  a<  idition,  this  subpart  does 
not  apply  to  :  nanufacturers  whose 
production  o '  motor  vehicles  for  the 


United  States  market  is  less  than  5,000 
vehicles  in  a  production  year. 

§585.14    Definitions. 

For  the  purposes  of  this  subpart, 

(a)  Phase  one  of  the  advanced  air  bag 
requirements  of  Standard  No.  208  refers 
to  the  requirements  set  forth  in  S14.1, 
S14.2,  Sl4.5.1(a).  S14.5.2,  SlS.l.  S15.2, 
S17,  S19,  S21,  S23,  and  S25  of  Federal 
Motor  Vehicle  Safety  Standard  No.  208, 
49  CFR  571.208. 

(b)  Phase  two  of  the  advanced  air  bag 
reporting  requirements  of  Standard  No. 
208  refers  to  the  requirements  set  forth 
in  S14.3,  S14.4,  Sl4.5.1(b),  S14.5.2, 
515.1,  S15.2.  S17,  S19,  S21,  S23,  and 
S25  of  Federal  Motor  Vehicle  Safety 
Standard  No.  208,  49  CFR  571.208. 

(c)  Vehicles  means  passenger  cars  and 
trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
3,855  kg  or  less  and  an  unloaded  vehicle 
weight  of  2,495  kg  or  less  manufactured^ 
for  sale  in  the  United  States  whose 
production  of  motor  vehicles  for  sale  in 
the  United  States  is  equal  to  or  greater 
than  5,000  vehicles  in  a  production 
year,  and  does  not  mean  walk-in  vans, 
vehicles  designed  to  be  sold  exclusively 
to  the  U.S.  Postal  Service,  vehicles 
manufactured  in  two  or  more  stages, 
and  vehicles  that  are  altered  after 
previously  having  been  certified  in 
accordance  with  part  567  of  this 
chapter. 

§585.15    Reporting  requirements. 

(a)  Advanced  credit  phase-in 
reporting  requirements. 

(1)  Within  60  days  after  the  end  of 
production  years  ending  August  31, 
2000,  August  31,  2001,  August  31,  2002, 
and  August  31,  2003,  each  manufacturer 
choosing  to  certify  vehicles 
manufactured  during  any  of  those 
production  years  as  complying  with 
phase  one  of  the  advanced  air  bag 
requirements  of  Standard  No.  208  shall 
submit  a  report  to  the  National  Highway 
Traffic  Safety  Administration  providing 
the  information  specified  in  paragraph 
(c)  of  this  section  and  in  §  585.2  of  this 
part. 

(2)  Within  60  days  after  the  end  of  the 
production  year  ending  August  31, 
2007,  each  manufacturer  choosing  to 
certify  vehicles  manufactured  during 
that  fwoduction  year  as  complying  with 
phase  two  of  the  advanced  air  bag 
requirements  of  Standard  No.  208  shall 
submit  a  report  to  the  National  Highway 
Traffic  Safety  Administration  providing 
the  information  specified  in  paragraph 
(c)  of  this  section  and  in  §  585.2  of  this 
part. 

(b)  Phase-in  reporting  requirements. 
(1)  Within  60  days  after  the  end  of  the 

production  years  ending  August  31, 


2004,  August  31,  2005,  and  August  31, 
2006,  each  manufacturer  shall  submit  a 
report  to  the  National  Highway  Traffic 
Saifety  Administration  regarding  its 
compliance  with  phase  one  of  the 
advanced  air  bag  requirements  of 
Standard  No.  208  for  its  vehicles 
produced  in  that  production  year.  The 
report  shall  provide  the  information 
specified  in  paragraph  (d)  of  this  section 
and  in  §  585.2  of  this  part.  Each  report 
shall  also  specify  the  number  of  advance 
credit  vehicles,  if  any,  which  are  being 
applied  to  the  production  year  being 
reported  on. 

(2)  Within  60  days  after  the  end  of 
production  years  ending  August  31, 
2008,  August  31,  2009,  and  August  31, 
2010,  each  manufacturer  shall  submit  a 
report  to  the  National  Highway  Traffic 
Safety  Administration  regarding  its 
compliance  with  phase  two  of  the 
advanced  air  bag  requirements  of 
Standard  No.  208  for  its  vehicles 
produced  in  that  production  year.  The 
report  shall  provide  the  information 
specified  in  paragraph  (d)  of  this  section 
and  in  §585.2  of  this  part.  Each  report 
shall  also  specify  the  number  of  advance 
credit  vehicles,  if  any,  which  are  being 
applied  to  the  production  year  being 
reported  on. 

(c)  Advanced  credit  phase-in  report 
content. 

(1)  With  respect  to  the  reports 
identified  in  section  585.15(a)(1),  each 
manufacturer  shall  report  for  the 
production  year  for  which  the  report  is 
filed  the  number  of  vehicles,  by  make 
and  model  year,  that  meet  the 
applicable  advanced  air  bag 
requirements  of  Standard  No.  208,  and 
to  which  advanced  air  bag  requirements 
the  vehicles  are  certified. 

(2)  With  respect  to  the  report 
identified  in  section  585.15(a)(2),  each 
manufacturer  shall  report  the  number  of 
vehicles,  by  make  and  model  year,  that 
meet  the  applicable  advanced  air  bag 
requirements  of  Standard  No.  208,  and 
to  which  the  advanced  air  bag 
requirements  the  vehicles  are  certified. 

(d)  Phase-in  report  content. 

(1)  Basis  for  phase-in  production 
requirements.  For  production  years 
ending  August  31,  2003,  August  31, 
2004,  August  31,  2005,  August  31,  2007, 
August  31,  2008,  and  August  31,  2009, 
each  manufacturer  shall  provide  the 
number  of  vehicles  manufactured  in  the 
current  production  year,  or,  at  the 
manufactiu-er's  option,  for  the  current 
production  year  and  each  of  the  prior 
two  production  years  if  the 
manufacturer  has  manufactured 
vehicles  during  both  of  the  two 
production  years  prior  to  the  year  for 
which  the  report  is  being  submitted. 
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(2)  Production  of  complying  vehicles. 
Each  manufacturer  shall  report  for  the 
production  year  for  which  the  report  is 
filed  the  number  of  vehicles,  by  make 
and  model  year,  that  meet  the 
applicable  advanced  air  bag 
requirements  of  Standard  No.  208,  and 
to  which  advanced  air  bag  requirements 
the  vehicles  are  certified. 

§585.16    Records. 

Each  manufacturer  shall  maintain 
records  of  the  Vehicle  Identification 
Number  of  each  vehicle  for  which 
information  is  reported  under 
§  585.15(c)(1)  and  (d)(2)  until  December 
31,2011. 

Subpart  C — Rear  Center  Lap/Shoulder 
Belt  Phase-in  Reporting  Requirements 


Sec. 

585.21 

Scope. 

585.22 

Purpose. 

58523 

Applicability. 

585.24 

Reporting  requirements. 

585.25 

Records. 

§585.21     Scope. 

This  subpart  establishes  requirements 
for  manufacturers  of  passenger  cars  and 
for  trucks,  buses,  and  multipurpose 
passenger  vehicles  with  a  GVWR  of 
4,536  kg. (10,000  lb)  or  less  to  submit 
reports,  and  maintain  records  related  to 
the  reports,  concerning  the  number  and 
identification  of  such  vehicles  that  are 
certified  as  complying  with  the  Type  2 
seat  belt  requirements  for  rear  seating 
positions  of  Standard  No.  208, 
Occupant  crash  protection  (49  CFR 
571.208). 

§585.22    Purpose. 

The  purpose  of  these  reporting 
requirements  is  to  assist  the  National 
Highway  Traffic  Safety  Administration 
in  determining  whether  a  manufacturer 
has  complied  with  the  Type  2  seat  belt 
requirements  for  rear  seating  positions 
of  Standard  No.  208. 

§585.23    Applicability. 

This  subpart  applies  to  manufacturers 
of  passenger  cars  and  trucks,  buses,  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  4,536  kg  or  less.  However,  this 
subpart  does  not  apply  to  any 
manufacturers  whose  production 
consists  exclusively  of  walk-in  vans, 
vehicles  designed  to  be  sold  exclusively 
to  the  U.S.  Postal  Service,  vehicles 
manufactured  in  two  or  more  stages, 
and  vehicles  that  are  altered  after 
previously  having  been  certffied  in 
accordance  with  part  567  of  this 
chapter.  In  addition,  this  subpart  does 
not  apply  to  manufactiirers  whose 
worldwide  production  of  motor  vehicles 
is  less  than  5,000  vehicles  in  av 
production  year. 


§585.24    Reporting  requirements.  i 

(a)  Advanced  credit  phase-in 
reporting  requirements. 

Within  60  days  after  the  end  of  the 
production  year  ending  August  31, 

2004,  each  manufacturer  choosing  to 
certify  vehicles  manufactured  during 
that  production  year  as  complying  with 
the  Type  2  seat  belt  for  each  rear 
designated  seating  position 
requirements  of  Standard  No.  208  shall 
submit  a  report  to  the  National  Highway 
Traffic  Safety  Administration  providing 
the  information  specified  in  paragraph 
(c)  of  this  section  and  in  §585.2  of  this 
part. 

(h)  Phase-in  reporting  requirements. 

Within  60  days  after  the  end  of  the 
production  years  ending  August  31, 

2005,  and  August  31,  2006,  each 
manufacturer  shall  submit  a  report  to 
the  National  Highway  Traffic  Safety 
Administration  regarding  its  compliance 
with  the  Type  2  seat  belt  for  each  rear 
designated  seating  position 
requirements  of  Standard  No.  208  for  its 
vehicles  produced  in  that  production 
year.  The  report  shall  provide  the 
information  specified  in  paragraph  (d) 
of  this  section  and  in  §  585.2  of  this 
part.  Each  report  shall  also  specify  the 
number  of  advance  credit  vehicles,  if 
any,  which  are  being  applied  to  the 
production  year  being  reported  on. 

(c)  Advanced  credit  phase-in  report 
content. 

With  respect  to  the  reports  identified 
in  section  585.24(a),  each  manufacturer 
shall  report  for  the  production  year  for 
which  the  report  is  filed  the  number  of 
vehicles,  by  make  and  model  year,  that 
meet  the  applicable  Type  2  seat  belt  for 
each  rear  designated  seating  position 
requirements  of  Standard  No.  208. 

(d)  Phase-in  report  content. 

(1)  Basis  for  phase-in  production 
requirements.  For  production  years 
ending  August  31,  2005,  and  August  31, 
2006  each  manufacturer  shall  provide 
the  number  of  vehicles  manufactured  in 
the  current  production  year,  or,  at  the 
manufacturer's  option,  for  the  current 
production  year  and  each  of  the  prior 
two  production  years  if  the 
manufacturer  has  manufactured 
vehicles  during  each  production  year 
prior  to  the  year  for  which  the  report  is 
being  submitted. 

(2)  Production  of  complying  vehicles. 
Each  manufacturer  shall  report  for  the 
production  year  for  which  the  repprt  is 
filed  the  number  of  vehicles,  by  make 
and  model  year,  that  meet  the 
applicable  Type  2  seat  belt  for  each  rear 
designated  seating  position 
requirements  of  Standard  No.  208. 


§585.25    Records. 

Each  manufacturer  shall  maintain 
records  of  the  Vehicle  Identification 
Number  of  each  vehicle  for  which 
information  is  reported  under 
§  585.24(c)  and  (d)(2)  until  December 
31,  2008. 

Subpart  D— Tire  Pressure  Monitoring 
System  Phase-in  Reporting 
Requirements 


Sec. 

585.31 
585.32 
585.33 
585.34 

Scope. 
Purpose. 
Applicability. 
Definitions. 

585.35 
585.36 
585.37 

Response  to  inquiries. 
Reporting  requirements. 
Records. 

§585.31     Scope. 

This  subpart  establishes  requirements 
for  manufacturers  of  passenger  cars, 
multipurpose  passenger  vehicles,  trucks 
and  buses  with  a  GVWR  of  4.536  kg  or 
less,  except  those  vehicles  with  dual 
wheels  on  an  axle,  to  submit  a  report, 
and  maintain  records  related  to  the 
report,  concerning  the  number  of  such 
vehicles  that  meet  the  requirements  of 
Standard  No.  138,  Tire  pressure 
monitoring  systems  (49  CFR  571.138). 

§  585.32    Purpose. 

The  purpose  of  these  reporting 
requirements  is  to  assist  the  National 
Highway  Traffic  Safety  Administration 
in  determining  whether  a  manufacturer 
has  complied  with  Standard  No.  138. 

§585.33    Applicability. 

This  subpart  applies  to  manufacttirers 
of  passenger  cars,  multipiupose 
passenger  vehicles,  trucks  and  buses 
with  a  gross  vehicle  weight  rating  of 
4,536  kg  or  less,  except  those  vehicles 
with  dual  wheels  on  an  axle.  However, 
this  subpart  does  not  apply  to  any 
manufacturers  whose  production 
consists  exclusively  of  vehicles 
manufactured  in  two  or  more  stages, 
and  vehicles  that  are  altered  after 
previously  having  been  certified  in 
accordance  with  part  567  of  this 
chapter.  In  addition,  this  subpart  does 
not  apply  to  manufactiu^rs  whose 
production  of  motor  vehicles  for  the 
United  States  market  is  less  than  500 
vehicles  in  a  production  year. 

§  585.34    Definitions. 

For  the  purposes  of  this  subpart, 
production  year  means  the  12-month 
period  between  November  1  of  one  year 
and  October  31  of  the  following  year, 
inclusive. 

§  585.35    Response  to  inquiries. 

At  any  time  during  the  production 
years  ending  October  31,  2004,  October 
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Subpart  E~Child  Restraint  Anchorage 
System  Phase-in  Reporting 
Requirement 


Sec. 

585.41  Scope 

585.42  Purpo  is. 


585.43  Applicability. 

585.44  Response  to  inquiries. 

585.45  Reporting  requirements. 

585.46  Records. 

§585.41    Scope. 

This  subpart  established  requirements 
for  manufactiuers  of  passenger  Ceus  and 
of  trucks  and  multipurpose  passenger 
vehicles  with  a  GVWR  of  3,855  kg  or 
less,  and  of  buses  with  a  GVWR  of  4,536 
kg  or  less,  to  submit  a  report,  and 
maintain  records  related  to  the  report, 
concerning  the  number  of  such  vehicles 
that  meet  the  requirements  of  Standard 
No.  225,  Child  restraint  anchorage 
systems  (49  CFR  571.225). 

§585.42    Purpose. 

The  purpose  of  these  reporting 
requirements  is  to  assist  the  National 
Highway  Traffic  Safety  Administration 
in  determining  whether  a  manufacturer 
has  complied  with  Standard  No.  225. 

§585.43    Applicability. 

This  subpart  applies  to  manufacturers 
of  passenger  cars,  and  of  trucks  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  3,855  kg  or  less,  and  of  buses 
with  a  GVWR  of  4,536  kg  or  less. 
However,  this  subpart  does  not  apply  to 
vehicles  excluded  by  S5  of  Standard  No. 
225  ft'om  the  requirements  of  the 
standard. 

§  585.44    Response  to  inquiries. 

At  any  time  during  the  production 
years  ending  August  31,  2000,  August 
31,  2001,  and  August  31,  2002,  each 
manufactiu-er  shall,  upon  request  from 
the  Office  of  Vehicle  Safety  Compliance, 
provide  information  identifying  the 
vehicles  (by  make,  model  and  vehicle 
identification  number)  that  have  been 
certified  as  complying  with  Standard 
No.  225.  The  manufacturer's  designation 
of  a  vehicle  as  a  certified  vehicle  is 
irrevocable. 

§585.45    Reporting  requirements. 

(a)  General  reporting  requirements. 
Within  60  days  after  the  end  of  the 
production  years  ending  August  31, 
2000,  August  31,  2001,  and  August  31, 
2002,  each  manufacturer  shall  submit  a 
report  to  the  National  Highway  Traffic 
Safety  Administration  concerning  its 
compliance  with  the  child  restraint 
anchorage  system  requirements  of 
Standard  No.  225  for  its  passenger  cars, 
trucks,  buses,  and  multipurpose 
passenger  vehicles  produced  in  that 
year.  The  report  shall  provide  the 
information  specified  in  paragraph  (b)  of 
this  section  and  in  §  585.2  of  this  part. 

(b)  Report  content. 

(1)  Basis  for  phase-in  production 
goals.  Each  manufacturer  shall  provide 
the  number  of  passenger  cars  and  trucks 


and  multipurpose  passenger  v&hieles 
with  a  GVWR  of  3,855  kg  or  less,  and 
buses  with  a  GVWR  of  4,536  kg  or  less 
manufactured  for  sale  in  the  United 
States  for  each  of  the  three  previous 
production  years,  or,  at  the 
manufacturer's  option,  for  the  cvurent 
production  year.  A  new  manufacturer 
that  has  not  previously  manufactured 
these  vehicles  for  sale  in  the  United 
States  shall  report  the  number  of  such 
vehicles  manufactured  during  the 
ciurent  production  year. 

(2)  Production.  Each  manufacturer 
shall  report  for  the  production  year  for 
which  the  report  is  filed:  the  number  of 
passenger  cars  and  trucks  and 
multipurpose  passenger  vehicles  with  a 
GVWR  of  3,855  kg  or  less,  and  buses 
with  a  GVWR  of  4,536  kg  or  less,  that 
meet  Standard  No.  225. 

§585.46    Records. 

Each  manufacturer  shall  maintain 
records  of  the  Vehicle  Identification 
Niunber  for  each  vehicle  for  which 
information  is  reported  under 
§  585.45(b)(2)  until  December  31,  2004. 

Subpart  F — Upper  Interior  Component 
Head  Impact  Protection  Phase-in 
Reporting  Requirements 


Sec. 

585.51 

Scope. 

585.52 

Purpose.             I 

585.53 

Applicability. 

585.54 

Response  to  inquiries. 

585.55 

Reporting  requirements 

585.56 

Records. 

§585.51 

Scope. 

This  subpart  establishes  requirements 
for  manufacturers  of  passenger  cars  and 
trucks  and  multipiu-pose  passenger 
vehicles  with  a  GVWR  of  4,536  kg  and 
buses  with  a  GVWR  of  3,860  kg  or  less 
to  respond  to  NHTSA  inquiries,  to 
submit  a  report,  and  to  maintain  records 
related  to  the  report,  concerning  the 
number  of  such  vehicles  that  meet  the 
upper  interior  component  head  impact 
protection  requirements  of  Standard  No. 
201,  Occupant  protection  in  interior 
impact  (49  CFR  571.201). 

§  585.52    Purpose. 

The  purpose  of  these  reporting 
requirements  is  to  aid  the  National 
Highway  Traffic  Safety  Administration 
in  determining  whether  a  manufacturer 
of  passenger  cars,  trucks,  and 
multipurpose  vehicles  with  a  GVWR  of  ' 
4,536  kg  or  less  and  buses  with  a  GVWR 
of  3,860  kg  or  less  has  complied  with 
the  upper  interior  component  head 
impact  protection  requirements  of 
Standard  No.  201. 


Federal  Register/Vol.  68,  No.  151 /Wednesday.  August  6,  2003/Proposed  Rules 


46559 


§585.53    Applicability. 

This  subpart  applies  to  manufactiu^rs 
of  passenger  cars,  trucks,  and 
multipurpose  vehicles  with  a  GVWR  of 
4,536  kg  or  less  and  buses  with  a  GVWR 
of  3,860  kg  or  less.  However,  this 
subpart  does  not  apply  to  any 
manufacturers  whose  production 
consists  exclusively  of  walk-in  vans, 
vehicles  designed  to  be  sold  exclusively 
to  the  U.S.  Postal  Service,  vehicles 
manufactured  in  two  or  more  stages, 
and  vehicles  that  are  altered  after 
previously  having  been  certified  in 
accordance  with  part  567  of  this 
chapter. 

§  585.54    Response  to  inquiries. 

During  the  production  years  ending 
August  31,  1999,  August  31,  2000, 
August  31,  2001,  and  August  31,  2002, 
each  manufactm-er  shall,  upon  request 
from  the  Office  of  Vehicle  Safety 
Compliance,  provide  information 
regarding  which  vehicle  make/models 
are  certified  as  complying  with  the 
requirements  of  S6  of  Standard  No.  201. 

§  585.55    Reporting  requirements. 

(a)  Phase-in  selection  reporting 
requirements.  Within  60  days  after  the 
end  of  the  production  year  ending 
August  31,  1999,  each  manufacturer 
choosing  to  comply  with  one  of  the 
phase-in  schedules  permitted  by  S6.1  of 
49  CFR  571.201  shall  submit  a  report  to 
the  National  Highway  Traffic  Safety 
Administration  stating  which  phase-in 
schedule  it  will  comply  with  until 
September  1,  2002.  Each  report  shall — 

(1)  Identify  the  manufacturer; 

(2)  State  the  full  name,  title,  and 
address  of  the  official  responsible  for 
preparing  the  report; 

(3)  Identify  the  section  number  for  the 
phase-in  schedule  selected; 

(4)  Be  written  in  the  English  language; 
and 

(5)  Be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 

(b)  General  reporting  requirements. 
Within  60  days  after  the  end  of  the 

production  years  ending  August  31, 
1999,  August  31,  2000,  August  31,  2001, 
and  August  31,  2002,  each  manufactvuer 
shall  submit  a  report  to  the  National 
Highway  Traffic  Safety  Administration 
concerning  its  compliance  with  the 
upper  interior  component  head  impact 
protection  requirements  of  Standard  No. 
201  for  its  passenger  cars,  trucks,  buses 
and  multipurpose  passenger  vehicles 
produced  in  that  year.  The  report  shall 
provide  the  information  specified  in 
paragraph  (c)  of  this  section  and  in 
§585.2  of  this  part. 

(c)  Report  content. 


(1)  Basis  for  phase-in  production 
goals.  Each  manufacturer  shall  provide 
the  number  of  passenger  cars  and  trucks 
and  multipurpose  passenger  vehicles 
with  a  GVWR  of  4,536  kg  or  less  and 
buses  with  a  GVWR  of  3,860  kg  or  less 
manufactiu-ed  for  sale  in  the  United 
States  for  each  of  the  three  previous 
production  years,  or,  at  the 
manufacturer's  option,  for  the  current 
production  year.  A  new  manufacturer 
that  has  not  previously  manufactured 

"  passenger  cars  and  trucks  and 
multipiu"pose  passenger  vehicles  with  a 
GVWR  of  4,536  kg  or  less  and  buses 
with  a  GVWR  of  3,860  kg  or  less  for  sale 
in  the  United  States  must  report  the 
number  of  such  vehicles  manufactured 
during  the  current  production  year. 
However,  manufacturers  are  not 
required  to  report  any  information  with 
respect  to  those  vehicles  that  are  walk- 
in  vans,  vehicles  designed  to  be  sold 
exclusively  to  the  U.S.  Postal  Service, 
vehicles  manufactured  in  two  or  more 
stages,  and  vehicles  that  are  altered  after 
previously  having  been  certified  in 
accordance  with  part  567  of  this 
chapter. 

(2)  Production.  Each  manufacturer 
shall  report  for  the  production  year  for 
which  the  report  is  filed  the  number  of 
passenger  cars  and  multipurpose 
passenger  vehicles  and  trucks  with  a 
GVWR  of  4,536  kg  or  less  and  buses 
with  a  GVWR  of  4,536  kg  or  less  that 
meet  the  upper  interior  component  head 
impact  protection  requirements  (S6)  of 
Standard  No.  201. 

§  585.56    Records. 

Each  manufactiu^r  shall  maintain 
records  of  the  Vehicle  Identification 
Number  for  each  passenger  car, 
multipurpose  passenger  vehicle,  truck 
and  bus  for  which  information  is 
reported  under  §  585.55(c)(2)  until 
December  31,  2003. 

PART  586— {REMOVED  AND 
RESERVED] 

8.  Part  586  would  be  removed  and  the 
part  would  be  reserved. 

PART  589— {REMOVED  AND 
RESERVED] 

9.  Part  589  would  be  removed  and  the 
part  would  be  reserved. 

PART  590— {REMOVED  AND      ^ 
RESERVED] 

10.  Part  590  would  be  removed  and 
the  part  would  be  reserved. 


PART  596— {REMOVED  AND 
RESERVED] 

1 1 .  Part  596  would  be  removed  and 
the  part  would  be  reserved. 

Issued:  July  31.  2003. 
Stephen  R.  Kratzke, 

Associate  Admitiistrator  for  Rulemaking. 
[FR  Doc.  03-20024  Filed  8-5-03:8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  15 
RIN  1018-AH89 

Importation  of  Exotic  Wild  Birds  Into 
the  United  States;  Adding  Blue- 
Fronted  Amazon  Parrots  From 
Argentina's  Approved  Sustainable-Use 
Management  Plan  to  the  Approved  List 
of  Non-Captive-Bred  Species 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  In  diis  rule,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  proposes  to 
approve  a  sustainable-use  management 
plan  developed  by  the  CITES 
Management  Authority  of  Argentina  for 
blue-fronted  amazon  parrots  {Amazona 
aestiva),  under  the  Wild  Bird 
Conservation  Act  of  1992  (WBCA). 
Approval  of  Argentina's  petition  would 
allow  the  import  into  the  United  States 
of  blue-fi-onted  amazon  parrots  removed 
from  the  wild  in  Argentina  under  an 
approved  sustainable-use  management 
plan.  Criteria  for  approval  of 
sustainable-use  management  plans  are 
contained  in  50  CFR  15.32.  This  rule 
proposes  to  add  blue-fronted  amazon 
parrots  to  the  approved  list  of  non- 
captive-bred  (wild-caught)  species 
contained  in  50  CFR  15.33(b). 
DATES:  Comments  must  be  submitted  on 
or  before  October  6,  2003. 
ADDRESSES:  Materials  related  to  this 
proposed  rule  are  available  for  public 
inspection  by  appointment  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday,  at  the 
Division  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203. 

Please  send  comments  and  materials 
relating  to  this  proposed  rule  to  Dr. 
Peter  O.  Thomas,  Chief,  Division  of 
Management  Authority,  at  the  above 
address,  or  via  E-mail  at:  cites@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  O.  Thomas,  Chief,  Division  of 
Management  Authority,  U.S.  Fish  and 
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Wildlife  Service;  telephone  (703)  358- 
2093;  fax  (7ob)  358-2280. 
SUPPLEMENTS  RY  INFORMATION: 

Background 

This  propc  sed  rule  would  amend  the 
regulations  i;  nplementing  aspects  of  the 
Wild  Bird  Cc  nservation  Act  (WBCA), 
which  was  si  gned  into  law  on  October 
23.  1992.  Th  (  WBCA  limits  or  prohibits 
imports  of  e?  otic  bird  species  to  ensure 
that  their  wil  d  populations  are  not 
banned  by  tr  jde.  It  also  encourages  wild 
bird  conservi  ition  programs  in  countries 
of  origin  by  e  nsuring  that  all  imports  of 
such  species  into  the  United  States  are 
biologically  '.  ustainable  and  not 
detrimental  t  o  the  survival  of  the 
species.  A  fii  lal  rule  published  in  the 
Federal  Register  on  November  16, 1993 
{58  FR  60536),  implemented  the 
prohibitions  stipulated  in  the  WBCA 
and  providec  permit  requirements  and 
procedures  for  some  allowed 
exemptions. 

•   Import  que  tas  were  established  for 
CITES-listed  bird  species  for  the  year 
immediately  following  enactment  of  the 
WBCA,  from  October  23,  1992,  to 
October  22, 1993.  Those  quotas  were 
announced  ii  i  the  Federal  Register  on 
December  4,  1992  (57  FR  57510).  In  that 
same  notice,  ive  informed  the  public 
that,  after  that  year,  the  importation  of 
all  exotic  bir(  I  species  listed  in  the 
CITES  Appei  dices  would  be  prohibited 
unless  the  spscies  was  listed  in  an 
approved  list ,  or  unless  the  species  was 
a  member  of  jne  of  the  ten  families  of 
birds  specific  ally  exempted  from  the 
WBCA.  A  no  ice  published  on  March 

.  30,  1993  (58  -R  16644),  solicited  public 
comments  an  d  announced  a  public 
meeting,  hel(  April  15-16,  1993,  to 
receive  input  for  developing  regulations 
to  implemen  some  of  the  provisions  of 
the  WBCA.  V  'e  received  input,  both  at 
the  meeting  £  nd  in  writing,  from  a  broad 
cross-section  of  the  interested  public. 
During  the  y«  ar  in  which  import  quotas 
for  CITES-lis  ed  bird  species  were  in 
place,  we  pu'  )lished  two  notices  in  the 
Federal  Regi  ter,  on?  on  April  16,  1993 
(58  FR  19840 1,  and  one  on  August  10, 
1993  (58  FR  -  2573),  announcing  species 
for  which  tht  quotas  had  been  met  and 
no  further  im  lividual  birds  could  be 
imported. 

Since  the  f  ublication  of  the  final  rule 
of  November  16,  1993,  imports  of  all 

.  CITES-listed  jirds  (as  defined  in  the 
final  rule)  art  prohibited,  except  for  (a) 
species  inclu  led  in  an  approved  list;  (b) 
specimens  fo  r  which  an  import  permit 
has  been  issu  ed;  (c)  species  from 
countries  tha :  have  approved 
sustainable-u  se  management  plans  for 
those  species;  or  (d)  specimens  from 
approved  for  sign  captive-breeding 


facilities.  We  published  a  proposed  rule 
in  the  Federal  Register  on  March  17, 
1994  (59  FR  12784),  that  would 
implement  procedures  for  the 
establishment  of  an  approved  list  of 
captive-bred  species  listed  in  the  CITES 
Appendices  that  could  be  imported 
without  a  WBCA  permit,  provide 
criteria  for  including  non-captive-bred 
(wild-caught)  species  in  the  approved 
list,  and  provide  criteria  for  approval  of 
foreign  captive-breeding  facilities. 

As  the  result  of  a  lawsuit  filed  on 
February  15,  1994.  and  a  resultant 
District  Court  Order  that  found  a  portion 
of  the  regulation  in  the  November  16, 
1993,  Federal  Register  invalid,  we 
announced  in  the  Federal  Register  on 
May  24,  1994  (59  FR  26810),  that  all 
exotic  birds  listed  in  Appendix  III  of 
CITES  would  also  be  covered  by  the 
automatic  import  moratorium  of  the 
WBCA,  regardless  of  their  country  of 
origin.  A  proposed  rule  was  published 
on  June  3,  1994  (59  FR  28826),  to 
promulgate  that  regulatory  change,  and 
the  final  rule  was  published  on 
December  2.  1994  (59  FR  62254). 

On  December  2,  1994  (59  FR  62255), 
we  published  a  final  rule  implementing 
procediues  for  the  establishment  of  an 
approved  list  of  captive-bred  species 
listed  in  the  CITES  Appendices  that 
could  be  imported  without  a  WBCA 
permit;  the  approved  captive-bred 
species  were  those  for  which  it  had  been 
determined  that  trade  involved  only 
captive-bred  specimens. 

A  final  rule  published  on  January  24, 
1996  (61  FR  2084),  implemented 
procedures  for  the  establishment  of  an 
approved  list  of  non-captive-bred  (wild- 
caught)  species  listed  in  the  CITES 
Appendices  that  could  be  imported.  The 
list  of  approved  non-captive-bred 
species  is  contained  in  50  CFR  15.33(b). 
For  wild-caught  CITES-listed  birds  to  be 
on  the  approved  list,  we  must  determine 
that  CITES  is  being  effectively 
implemented  for  the  species  for  each 
country  of  origin  from  which  imports 
will  be  sdlowed,  CITES-recommended 
measures  are  implemented,  and  there  is 
a  scientifically  based  management  plan 
for  the  species  that  is  adequately 
implemented  and  enforced.  The 
scientifically  based  management  plan 
must:  (a)  Provide  for  the  conservation  of 
the  species  and  its  habitat;  (b)  include 
incentives  for  conservation;  (c)  ensure 
that  the  use  of  the  species  is  biologically 
sustainable  and  is  well  above  the  level 
at  which  the  species  might  become 
threatened;  (d)  ensure  that  the  species  is 
maintained  throughout  its  range  at  a 
level  consistent  with  its  role  in  the 
ecosystem:  (e)  address  factors  that 
include  illegal  trade,  domestic  trade, 
subsistence  use,  disease,  and  habitat 


loss;  and  (f)  ensiu'e  that  the  methods  of 
capture,  transport,  and  maintenance  of 
the  species  minimize  the  risk  of  injury 
or  damage  to  health.  For  a  species  wiUi 
a  multinational  distribution,  we  must 
also  consider  (a)  whether  populations  of 
the  species  in  other  countries  will  be 
detrimentally  affected  by  exports  bom 
the  country  requesting  approval;  (b) 
whether  factors  affecting  conservation  of 
the  species  are  regulated  throughout  its 
range  so  that  recruitment  and/or 
breeding  stocks  will  not  be 
detrimentally  affected  by  the  proposed 
export;  (c)  whether  the  projected  take 
and  export  will  detrimentally  affect 
breeding  populations;  and  (d)  whether 
the  projected  take  and  export  will 
detrimentally  affect  existing 
enhancement  activities,  conservation 
programs,  or  enforcement  efforts 
throughout  the  species'  range.  A  species 
and  country  of  export  listed  in  50  CFR 
15.33(b)  may  be  approved  for  three 
years,  after  which  time  the  Service  will 
have  an  opportimity  to  consider  renewal 
of  the  approval. 

On  August  10,  2000,  we  published  a 
notice  of  receipt  of  application  for 
approval  in  the  Federal  Register  (65  FR 
49007),  which  announced  the  receipt  of 
a  petition  from  the  Management 
Authority  of  Argentina,  Direccion  de 
Fauna  and  Flora  Silvestre,  for  approval 
of  a  sustainable-use  management  plan 
for  the  blue-fronted  amazon  parrot 
(Amazona  aestiva)  in  Argentina.  We 
accepted  comments  on  that  application 
until  October  11,  2000.  Although  we 
have  used  information  received  to  date 
in  formulating  this  proposed  nde,  we 
will  address  previously  received 
comments  as  well  as  any  new  comments 
in  oiu  final  rule. 

Criteria  for  Approval  of  Species  for 
Importation  (50  CFR  15.32) 

Section  15.32(b)(1)    Whether  the 
Country  of  Export  Is  Effectively 
Implementing  the  Convention 

Argentina  has  been  a  Party  to  CITES 
since  1981  and  has  established  two 
Management  Authorities  and  two 
Scientific  Authorities.  Designation  of 
competent  CITES  authorities  is  crucial 
for  effective  implementation  of  the 
Convention  and  ensures  that  the 
country  has  the  necessary  regulatory 
and  technical  infrastructure  for  the 
issuance  of  CITES  dociunents  and  for 
making  the  required  findings  for  the 
issuance  of  those  documents.  Argentina 
received  a  Category  1  rating  in  the 
CITES  National  Legislation  Project.  As 
directed  in  this  project,  the  CITES 
Secretariat  made  this  determination 
following  a  thorough  review  of 
Argentina's  CITES  implementing 
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legislation.  Category  1  is  the  highest 
rating  possible  and  indicates  that  a  Party 
has  enacted  "legislation  that  is  believed 
generally  to  meet  the  requirements  for 
implementation  of  CITES." 
Furthermore,  the  CITES  Standing 
Committee  has  never  recommended  that 
other  CITES  Parties  enact  sanctions 
against  Argentina  for  failure  to  submit 
annual  reports  or  properly  implement 
the  Convention.  Argentina  has  also 
taken  additional  steps  to  demonstrate  its 
commitment  to  the  conservation  of  blue- 
fronted  amazon  parrots.  In  1992,  in 
response  to  concerns  regarding  the  large 
number  of  blue-fronted  amazons  in 
trade,  Argentina  instituted  a  zero  export 
quota.  Prior  to  re-opening  the  export  of 
blue-fronted  amazons,  Argentina 
worked  to  develop  and  implement  a 
sustainable-use  management  plan  for 
the  species.  Based  on  this  information, 
we  conclude  that  Argentina  is 
effectively  implementing  CITES. 

Section  15.32(b)(2)    Whether  the 
Country  of  Export  Has  Developed  a 
Scientifically  Based  Management  Plan 
for  the  Species 

Although  the  population  biology 
information  provided  in  the  application 
is  not  exhaustive,  we  conclude  that 
there  is  sufficient  baseline  data 
provided  in  the  petition  to  determine 
that  Argentina  has  developed  a 
scientifically  based  management  plan 
and  has  established  levels  of  harvest 
that  will  not  be  detrimental  to  the 
siu^ival  of  the  species  in  the  wild. 

Conservation  of  species  and  habitat 
and  incentives  for  conservation:  The 
management  plan  provides  for  the 
conservation  of  the  species  and  its 
habitat.  The  purpose  of  the  sustainable- 
use  management  program.  Project  Ele,  is 
to  increase  wild  populations  of  blue- 
fitDnted  amazons  by  working  with 
private  landowners  to  protect  critical 
habitat  (Chaco  and  transitional  forests) 
and  allow  a  strictly  controlled  limited 
harvest  for  export.  The  project  currently 
covers  150,000  km^  in  the  Provinces  of 
Chaco,  Formosa,  Jujuy,  and  Salta.  These 
Provinces  contain  the  majority  of  the 
remaining  Chaco  and  transitional  forest, 
habitat  and  are  where  the  greatest 
concentration  of  blue-fronted  amazons 
in  Argentina  occurs  (Moschione  and 
Banchs,  1993).  The  habitat  occurs 
primarily  on  privately  or  commimally 
6wned  land.  The  main  threat  to  the 
species  in  Argentina  is  habitat  loss. 
According  to  Flombaiun,  et.  al.  (1997), 
the  most  limiting  factor  for  survival  of 
the  birds  is  the  lack  of  nest  sites  caused 
by  accelerated  deforestation.  The  birds 
nest  only  in  primary-growth  forests, 
with  most  nests  in  white  quebracho 
trees  {Aspidosperma  quebracho- 


bianco) — a  species  that  is  in  demand  for 
tannins  used  for  curing  leather.  Other 
species,  such  as  quebracho  Colorado 
[^Schinopsis  quebraco-colorado),  ceiba 
{Ceiba  insignis),  algarrobo  bianco 
(Prosopsis  alba),  and  palo  santo 
[Bulnesia  sarmientoi),  which  are  used 
by  the  birds  as  nesting  sites  and  for 
food,  are  commercially  valuable  for  use 
as  fenceposts,  telephone  poles,  and 
furniture.  In  addition,  large  tracts  of 
forest  are  cleared  for  cultivation  of  sugar 
cane,  soybean,  cotton,  tobacco,  and 
other  crops.  Because  much  of  the 
remaining  habitat  used  by  the  blue- 
fronted  amazon  is  on  private  property, 
participation  of  property  owners  in  the 
management  program  provides  a 
deterrent  to  destroying  parrot  habitat  for 
agricultiiral  or  development  purposes. 

We  believe  that  the  proposed  level  of 
harvest  will  maintain  the  species 
throughout  its  range  at  a  level  consistent 
with  its  role  in  the  ecosystem  (See 
Sustainability,  effect  on  wild  population 
number).  The  collection  quotas  are 
conservative  and  based  on  science 
(Bucher  et  al.,  1995;  Flombaum  et  al., 
1997). 

Included  with  Argentina's  application 
is  Decision  425/97,  the  Letter  of 
Agreement  To  Conserve  the  Blue-fronted 
Parrot  (Amazona  aestiva)  in  Argentina, 
issued  by  the  Department  of  Natiu^ 
Resources  and  Sustainable 
Development.  The  Decision  requires  the 
establishment,  using  income  generated 
from  the  program,  of  government-owned 
reserves  where  harvesting  of  blue- 
fronted  amazons  is  prohibited.  It  edso 
authorizes  designating  wooded  areas 
within  large  private  properties  where 
parrot  harvesting  is  permitted.  The 
program  coordinators  work  closely  with 
provincial  officials  to  determine  where 
the  reserves  should  be  established  in 
order  to  maximize  critical  habitat 
protection.  Since  the  program's 
inception,  three  reserves  have  been 
established:  Salta  Province  (dry 
transitional  forest,  established 
November,  2001,  15,000  ha),  Chaco 
Province  (dry  chaco  forest,  established 
May,  2002  with  17,500  ha),  and  Jujuy 
Province  (transitional  forest,  established 
December,  2002  with  10,000  ha).  The 
reserve  in  Salta  Province  now  also 
serves  as  the  nucleus  of  a  larger 
biosphere  reserve.  In  Reserva  Natural 
Loro  Hablador,  Chaco  Province,  funds 
from  the  project  paid  for  the 
construction  of  a  small  building  which 
is  used  as  a  guardhouse  and  a 
dormitory,  and  to  store  suppUes  for 
researchers  and  staff.  The  reserves  are 
managed  with  funds  and  staff  from  the 
project. 

The  sustainable-use  management  plan 
prohibits  the  felling  of  nest  frees  to 


collect  nestlings,  thereby  protecting  nest 
sites.  Exportation  is  only  authorized  for 
birds  from  nests  that  are  marked  and 
numbered  and  meet  the  project  criteria. 
The  financial  benefits  to  the  landowners 
from  the  controlled  harvest  provide  the 
landowners  an  incentive  to  protect  the 
nesting  habitat  on  their  property.  In 
citrus  groves  where  juvenile  birds  are 
collected,  the  killing  of  birds  as 
agricultural  pests,  normally  permitted 
b^  provincial  law,  is  prohibited.  The 
applicant  notes  that  participating 
landowners  become  sensitized  and 
educated  regarding  conservation  of  the 
species  and  its  habitat  through  the 
authorization  process,  inspections,  and 
advics  on  how  to  minimize 
envfronmental  impact  in  the  harvest 
process.  Based  on  this  information,  we 
conclude  that  Argentina's  scientifically 
based  management  plan  for  blue-fronted 
amazons  provides  for  the  conservation 
of  the  species  and  its  habitat. 

Implementation  and  enforcement: 
The  applicant  has  provided  substantial 
implementation  and  enforcement 
information.  Decision  425/97  gives 
oversight  of  the  project  to  the  Wildlife 
Office.  It  provides  mechanisms  for  the 
administration  and  enforcement  of  the 
program,  estabhshment  of  reserves, 
control  of  illegal  trade,  and  handling 
and  disposition  of  confiscated  birds  at 
the  national  and  provincial  levels. 
Annual  decrees  also  address  collection 
zones,  quotas,  and  export  requirements. 

Most  of  the  oversight  for  the  project 
is  done  by  project  staff  members.  Project 
staff  live  in  the  communities  or  on  the 
properties  of  collectors  during  the 
harvest  seasons.  They  place  leg  bands 
on  each  captiu^d  nestling  and  record 
biological  data,  inspect  nests,  mark  each 
tree  from  which  nestlings  are  removed, 
and  inspect  animal  care  conditions.  All 
inspection  and  biological  information  is 
maintained  in  a  large  database.  Staff 
members  also  accompany  all  collectors 
of  juvenile  birds  to  ensure  compliance     - 
with  project  policies.  The  project 
coordinators  identify'  collection 
properties  and  establish  collection 
quotas  for  each  broker  so  that  brokers  do 
not  purchase  more  bisds  than  allotted. 
In  addition,  project  staff  members 
accompany  brokers  when  buds  are 
purchased  from  the  collectors.  Staff 
members  also  inspect  the  parrot  housing 
facilities  of  collectors  and  brokers. 
Frequent  inspections  by  staff  members 
and  the  perceived  importance  of  the 
project  in  communities  where  the 
income  generated  by  the  collection  is 
shared  among  community  members 
reduce  the  incentive  to  cheat.  During  a 
site  visit  in  January  2003,  two  U.S.  Fish 
and  Wildlife  Service,  International 
Affairs,  biologists  observed  the  project 
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Sampling  in  three  localities  between 
1996  and  2002  resulted  in  an  estimation 
of  7.70  nests  per  km-  (1,309,000  active 
nests  per  breeding  season  within  the 
management  area).  The  mean  number  of 
hatchlings  per  nest  at  the  sites  sampled 
ranged  from  3.87  to  4.27  hatchlings 
(Banchsef  a7.,2000). 

The  nestling  collection  quotas  are 
based  on  the  total  number  of 
participating  properties,  the  amoxmt  of 
forest  in  each,  and  the  degree  of  past 
compliance  by  each  collector.  For  new 
properties,  satellite  photographs  are 
used  to  determine  the  area  of  forest  and 
estimate  nest  density.  If  the  property  is 
fully  forested,  there  is  a  high  probability 
that  there  will  be  at  least  one  nest  per 
7  hectares.  However,  to  be  conservative, 
the  project  assumes  one  nest  per  20 
hectares.  Therefore,  on  a  100-hectare 
property,  nestlings  may  be  collected 
from  only  5  nests,  regardless  of  the 
actual  number  of  nests  on  the  property. 
In  each  nest  from  which  birds  are 
collected,  a  minimum  of  one  nestling 
must  be  left  in  the  nest.  Because  the 
typical  nest  contains  4  eggs,  of  which  3 
hatch,  and  2  nestlings  survive  to  fledge, 
on  the  100-hectare  property,  two 
nestlings  could  be  taken  from  each  of 
the  five  nests.  Thus,  the  quota  for  the 
property  would  be  10  nestlings.  Using 
fledgling  rate  only,  the  harvest  per  nest 
is  less  than  that  recommended  by 
Bucher  et  al.  (1995)  as  sustainable. 
Using  fledging  rate  only,  Bucher  et  al. 
(1995)  recommended  a  harvest  of  1.5 
nestlings  per  nest  based  on  a  study  of 
the  population  biology  of  the  blue- 
fronted  amazon  at  the  Los  Colorados 
Field  Station,  Salta  Province.  According 
to  the  model  by  Bucher  et  al.,  on  a  100- 
hectare  property,  21.4  nestlings  could  be 
harvested  sustainably  given  one  nest  per 
seven  hectares. 

The  greater  the  number  of  properties 
that  participate  in  the  program,  the 
higher  the  quota.  Large  properties  are 
given  much  smaller  quotas  (based  on  an 
estimate  of  1  nest/50  ha)  because  it  is 
unlikely  that  the  collector  will  explore 
the  entire  property.  The  total  national 
quota  is  equal  to  the  sum  of  the  quotas 
from  the  different  properties.  The  quota 
per  property  in  succeeding  years  may  be 
adjusted  in  response  to  the  results  of 
sampling  (actual  nest  counts  and 
number  of  hatchlings  per  qest).  If  a 
collector  does  not  abide  by  the  rules  of 
the  project,  his  quota  may  be  lowered 
or,  in  rare  instances,  he  may  be  expelled 
from  the  program.  Only  birds  removed 
from  individually  numbered  nest 
cavities  in  standing  trees  may  be 
collected.  Capture  involves  cutting  a 
hole  into  the  cavity  to  reach  the  nestling 
and  resealing  the  hole  following  take. 
The  project  staff  and  landowners  have 


observed  pairs  re-using  nests  that  have 
been  opened  in  previous  years, 
indicating  that  opening  nests  has 
minimal  effect  on  the  quality  of  a  nest 
cavity. 

The  blue-fronted  amazon  in  Argentina 
is  viewed  as  a  pest  species  by  citrus 
growers  (Bucher  1992).  The  species  is 
legally  classified  as  a  pest  species  in 
provinces  where  the  project  permits  the 
harvest  of  juveniles,  and  large  niunbers 
of  blue-fronted  amazon  parrots  were 
regularly  shot  by  citrus-grove  managers 
prior  to  the  establishment  of  the 
sustainable-use  program.  During  their 
visit,  the  Service  biologists  were 
informed  that  there  has  not  been  an 
observed  decline  in  the  number  of 
juvenile  birds  at  nearby  roosting  areas  in 
spite  of  shooting  that  may  occur  on 
properties  not  participating  in  the 
program.  The  maximum  take  of 
juveniles  is  set  at  one-third  of  the 
number  of  nestlings  collected  in  the 
immediately  preceding  breeding  season. 
Although  the  number  of  participating 
properties  may  increase  each  year,  the 
take  of  juveniles  per  unit  area  does  not 
change.  Juveniles  can  only  be  taken 
when  the  owners  declare  in  writing  to 
the  local  administrative  authority  that 
the  birds  are  damaging  their  crops,  and 
project  staff  must  verify  that  the  damage 
is  due  to  blue-fronted  amazons.  Banchs 
and  Moschione  believe  that  there  are 
over  700,000  juveniles  in  the 
transitional  forest  area  (Pers.  comm. 
with  DSA  and  DMA  biologists,  Jan. 
2003).  Because  few  nestlings  are  found 
in  the  Salta  and  Jujuy  Provinces,  the 
creation  of  reserves  there  to  protect  the 
transitional  forests,  as  required  by 
Decision  425/97,  was  made  possible 
only  through  the  harvest  of  juveniles. 
Thus,  the  limited  harvest  of  juveniles     ■ 
may  actually  increase  the  population  by 
protecting  important  roosting  areas.  As 
with  nestlings,  a  project  staff  member 
bands  each  bird  captured  and  collects 
biological  data.  The  staff  member  also 
explores  the  property  to  determine  if  the 
participant  is  also  shooting  parrots.  If 
so,  the  quota  is  reduced  in  the  ciurent 
or  following  year,  or  the  collector  is 
suspended  from  the  program. 

It  is  doubtful  that  the  individuals  that 
are  left  in  the  nests  following  the 
nestling  collection  become  the  source  of 
juveniles  collected  in  the  citrus  groves 
are  the  same.  According  to  Banchs  and 
Moschione,  this  is  because  the  distance 
between  the  nesting  areas  and  the  citrus 
groves  is  over  150  km.  It  is  unlikely  that 
the  flocks  observed  in  the  citrus  groves 
are  those  that  nest  on  the  properties 
participating  in  the  program  (E-mail  to 
M.  Kreger,  February  7,  2003). 

The  total  quota  for  nestlings  and 
juveniles  has  not  been  met  in  any  given 
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year.  This  is  because  the  properties  are 
extensive  and  may  not  be  completely 
explored.  The  applicant  notes  that  it  is 
difficult  to  locate  nests,  the  vegetation  is 
often  dense  and  impenetrable,  and  most 
indigenous  commimities  prefer  to  take 
only  the  birds  they  need  to  pay  for 
short-term  (subsistence)  economic 
needs.  No  birds  may  be  collected  before 
or  after  the  collection  period.  From  a 
total  authorized  quota  of  16,348  birds 
(nestlings  +  juveniles)  for  the  period 
1998-2002,  only  8,940  were  actually 
collected  and  exported. 

Although  complete  information  on 
the  population  biology  of  this  species  is 
not  available,  funds  generated  by  the 
sustainable-use  program  are  being  used 
to  address  information  gaps.  All  of  the 
data  collected  each  season  by  program 
staff  members  are  entered  into  a 
database  maintained  by  I.  Berkunsky,  a 
Ph.D.  student  and  author  of  the 
management  plan  for  the  reserve  in 
Chaco  Province.  These  data  are 
providing  information  on  the  number  of 
nestlings  per  nest,  nestling  health  and 
mortality,  nest  locations,  whether  or  not 
nests  are  being  re-used,  harvest  trends  at 
each  property  or  habitat,  who  is 
harvesting,  and  levels  of  compliance. 

Now  that  reserves  are  in  place,  basic 
biological  studies  can  be  accomplished. 
Because  there  is  no  extraction  of  parrots 
in  the  reserves,  these  areas  serve  as  a 
control  for  comparison  with  properties 
involved  in  the  harvest.  Berkunsky  is 
also  studying  the  reproductive  biology 
of  the  birds,  including  clutch  size, 
fledging  rate,  frequency  of  repeated  nest 
use,  predation  of  fledglings,  natural 
recruitment,  etc.  Another  study,  which 
will  involve  radio-tracking  of 
individuals,  will  examine  population 
dynamics,  flock  movements,  and  habitat 
use.  Such  a  study  will  determine 
whether  birds  in  the  harvest  areas  flock 
to  the  transitional  forests  or  citrus 
groves.  The  project  should  also  allow 
estimation  of  the  percentage  of  the  total 
population  involved  in  foraging  in 
citrus  groves.  Additional  studies  are 
proposed  to  focus  on  taxonomy, 
landscape  ecology,  the  impact  of 
foraging  on  citrus  groves,  and  the 
impact  of  the  project  on  local 
economies. 

The  information  generated  by  these 
studies  will  also  assist  us  to  determine 
whether  to  renew  the  program  after  the 
initial  approval  period.  If  approved,  we 
will  require  that  the  applicant  provide 
an  annual  report  at  the  end  of  each 
collection  season  during  the  period 
covered  by  the  approval.  The  applicant 
will  be  asked  to  include  in  the  report 
the  number  and  size  of  the  properties 
participating  in  the  program,  population 
censuses  in  the  collection  areas,  and  an 


assessment  of  the  short-  and  long-term 
impacts  of  collection  on  the  population, 
including  recruitment,  natiiral  nestling 
mortality  within  the  nest,  and  the  effects 
of  artificially  opening  and  resealing  nest 
cavities. 

Illegal  Trade,  Domestic  Trade, 
Subsistence  Use,  Disease,  Habitat  Loss 

The  management  plan  for  the  species 
addresses  illegal  trade,  domestic  trade, 
subsistence  use,  disease,  and  habitat 
loss.  The  program  is  operated  at  a 
national  level  with  collaboration  at  the 
provincial  level.  In  a  supplemental 
letter  dated  September  2000,  the 
applicant  stated  that  domestic  demand 
for  blue-fronted  amazons  has  declined 
due  to  economic  factors  and  stricter 
controls  over  the  harvest  and  transport 
of  the  species.  In  addition,  more  field 
personnel  have  been  assigned  to 
monitor  legal  harvest  and  control  illegal 
trade.  Argentina's  application  states  that 
domestic  trade  is  under  the  same 
guidelines  as  the  proposed  program  and 
involves  fewer  than  1 50  birds  per  year. 

The  project  is  the  only  legal  means  to 
export  blue-fronted  amazons  or 
commercialize  parrots  domestically. 
Some  of  the  project  birds  are  sold  as 
pets  in  large  cities  such  as  Buenos  Aires 
at  prices  competitive  with  export  prices. 
There  is  a  "folkloric"  market  in  small 
pueblos  and  aldeas  within  the  range  of 
the  species,  where  birds  captured  by 
individuals  not  participating  in  the 
program  are  sold  as  pets  to  local  people. 
Such  trade  of  single  birds  is  permitted 
within  a  province.  Larger  numbers  of 
birds  in  transport  that  are  not  certified 
as  originating  from  the  program  are 
confiscated.  Because  the  birds  are 
imprinted  on  humans  and  their  exact 
origin  is  unknown,  they  are  non- 
releasable.  The  project  pays  for  their 
rehabilitation  and  distributes  them  to 
local  people  as  pets  along  with 
information  about  their  care  and  about 
conservation  of  the  species.  Although 
about  500  non-program  parrots  were 
confiscated  in  2002,  Banchs  and 
Moschione  believe  that  illegal  exports 
have  declined  by  600  birds  each  year 
since  the  inception  of  the  program  based 
on  the  numbers  of  birds  confiscated  by 
provincial  authorities  (Pers.  comm.  with 
DSA  and  DMA  biologists,  Jan.  2003). 

The  program  staff  strictly  controls  the 
harvest  and  bands  all  specimens  in  the 
field  immediately  after  capture.  Staff 
members  ensure  that  nesting  trees  are 
labeled  with  plastic  tags,  check  that  no 
tree  has  been  cut  down  to  retrieve 
nestlings,  and  inspect  some,  to  all,  of 
the  nests  from  which  the  nestlings  have 
been  removed,  to  verify  that  at  least  one 
nestling  remains  in  the  nest.  The 
nestlings  left  in  the  nest  are  marked  by 


project  staff  members  under  each  wing 
with  methylene  blue  to  ensure  they  will 
not  be  harvested  later  and  put  into 
trade.  Because  the  bands,  capture 
locations,  and  other  identifying 
information  for  each  bird  must  be 
registered  at  a  national  level,  and  only 
birds  harvested  in  accordance  with  the 
sustainable-use  management  plan  are 
exported  as  part  of  this  program,  we 
believe  that  reasonable  measures  are 
being  implemented  to  prevent  illegal 
trafficking  in  blue-fronted  amazon 
parrots  from  Argentina.  More 
inspections  are  made  on  the  properties 
of  first-time  participants  and  on  those 
identified  as  needing  closer  oversight  to 
ensure  compliance  with  the  program. 

The  possioility  of  disease  is  a  concern 
within  holding  areas  and  in  the 
countries  into  which  the  birds  are 
imported.  Decision  425/97  requires  that 
a  veterinarian  be  present  at  the  assembly 
areas,  separation  within  the  assembly 
facility  of  birds  captured  from  different 
locations,  and  appropriate  quarantine 
prior  to  export.  The  birds  are  not 
assembled  in  the  same  housing  area  as 
other  species,  the  housing  areas  must  be 
well- ventilated,  the  floors  of  the  cages 
must  be  cleaned  daily,  and  sick  birds 
must  be  isolated  for  diagnosis  and 
treatment.  Quarantine  in  Argentina 
must  comply  with  rules  established  by 
SENASA  (National  Animal  Health 
Service).  Exotic  birds  imported  into  the 
United  States  are  subject  to  quarantine 
in  U.S.  Department  of  Agriculture 
approved  facilities  before  they  can  be 
released  to  U.S.  importers.  If  the 
program  were  approved,  blue-fronted 
amazons  from  Ai^gentina  would  be 
subject  to  those  quarantine 
requirements.  Spain  currently  imports  a 
large  number  of  blue-fronted  amazons 
from  Argentina's  sustainable-use 
program,  and  the  Management 
Authority  of  that  countn'  reports  that 
they  have  not  linked  any  avian  disease 
outbreaks  to  blue-fronted  amazons  from 
Argentina  (E-mail  to  A.  St.  John,  May 
12,  2003).  We  are  confident  that 
approving  this  program  would  not 
increase  the  risk  of  introduction  of  avian 
diseases  to  the  United  States. 

Loss  of  parrot  habitat  results  mainly 
from  logging  of  nesting  habitat  or  habitat 
conversion  for  farming  and  agriculture. 
This  program  is  intended  to  reduce 
habitat  loss  by  providing  incentives  for 
protecting  nesting  areas  on  private 
property  and  requiring  the 
establishment  of  national  reserves. 

Methods  of  Capture,  Maintenance,  and 
Transport 

Nestlings  are  harvested  in  December 
and  January.  At  least  one  nesUing  must 
be  left  in  every  nest  harvested.  The  blue- 
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on  the  age  of  the  birds  at  the  time  of 
collection. 

Project  staff  members  (biologists  or 
field  technicians)  visit  each  collector 
before  the  eirrival  of  the  broker.  They 
affix  leg  bands  (open  metal  bands  that 
once  closed  can  only  be  removed  by 
breaking)  with  the  code  AR  or  ARG  and 
a  unique  identification  number.  Only 
staff  members  may  affix  leg  bands, 
reducing  the  likelihood  of  injury  during 
banding  and  ensuring  that  only  legally 
acquired  birds  are  banded.  The  birds  are 
weighed,  wing  length  is  measured,  and 
the  general  health  of  each  bird  is 
recorded.  Injured  birds  are  treated,  and 
most  injuries  have  been  superficial 
around  legs  or  toes.  If  the  project  staff 
were  to  observe  evidence  of  a  high 
mortality,  injuries,  or  more  birds 
collected  than  the  quota  allows,  the 
collector  might  have  his  quota  reduced 
the  following  year  or  be  suspended  from 
the  program. 

Juveniles  are  harvested  from  May 
through  July  in  the  citrus  groves.  Project 
staff  members  live  on  the  properties  and 
accompany  collectors  in  every  stage  of 
the  trapping  process.  Snares  made  of 
reeds  are  set  at  dawn  before  the  birds 
arrive  to  forage  in  the  citrus  groves.  The 
snares  are  set  in  the  branches  of  the 
citrus  trees  to  ensure  that  only  birds  that 
are  actually  foraging  are  caught.  If  a 
parrot  is  captured,  its  loud  vocalizations 
alert  the  collector  to  the  capture.  In  rare 
instances,  other  species  are  captured 
(e.g.,  passerines);  however,  mortality  is 
reported  to  be  minimal.  Every  trap  is 
inspected  and  disarmed  within  four 
hours  of  being  set.  The  parrots  usually 
retreat  to  the  transitional  forest  by 
midday  to  escape  the  heat.  No  blue- 
fronted  amazon  has  required  euthanasia 
as  a  result  of  injuries  sustained  from  the 
trapping  process  for  juvenile  birds  since 
the  project's  inception. 

We  visited  the  holding  facilities  of 
three  brokers.  Each  facility  was  indoors 
and  contained  stainless  steel  cages 
either  suspended  from  the  ceiling,  on 
legs  above  the  floor,  or  mounted  on  the 
wall  above  the  floor.  The  cages  are 
constructed  of  wire  and  contain  water 
and  feed  pans.  Each  facility  had 
windows  providing  sunlight, 
ventilation,  drainage,  and  a  source  of 
clean  miming  water.  Depending  on  the 
size  of  the  bird,  up  to  25  bfrds  can  be 
housed  in  each  cage.  The  same 
commercial  diet  provided  to  collectors 
is  provided  to  brokers.  Brokers  typically 
maintain  the  birds  for  less  than  2  weeks. 
According  to  the  application,  cages  at 
the  assembly  area  may  house  up  to  30 
birds  per  cubic  meter.  We  believe  that, 
particularly  for  nestlings,  such  space  is 
more  than  adequate.  Other  housing 
conditions,  such  as  ventilation,  lighting, 


running  water,  and  sanitation,  also 
appear  to  be  adequate.  Each  assembly 
center  is  required  to  have  a  veterinarian 
available,  who  is  responsible  for  animal 
health  and  official  reporting. 

Transport  from  the  point  of  capture  to 
the  quarantine  facility  in  Buenos  Afres, 
road  transport  in  excess  of  500 
kilometers,  and  air  transport,  require  the 
use  of  crates  built  to  LATA  (International 
Air  Transport  Association)  standards. 
Air  circulation,  crate  handling,  and 
other  conditions  for  transport  within  the 
province  of  origin  are  addressed  in  the 
application,  but  do  not  have  to  meet 
LATA  standards.  It  is  important  to  note 
that  Standards  for  Humane  and 
Healthful  Transport  of  Wild  Mammals 
and  Birds  to  the  United  States  (50  CFR 
14.105)  prohibits  the  import  of 
im weaned  birds.  Subsequently,  we 
would  not  allow  the  import  of  birds  into 
the  United  States  that  still  require  hand- 
feeding.  However,  during  our  visit  to 
collection  sites  and  broker  facilities, 
brokers  noted  that  they  only  purchase 
birds  from  collectors  when  the  birds  no 
longer  requke  hand-feeding. 

In  a  letter  dated  September  2000,  the 
applicemt  reported  that  mortality  during 
capture  and  transport  is  less  than  one 
percent.  The  nestling  mortality, 
primarily  during  housing,  in  1998  was 
3.2  percent,  22.5  percent  in  1999,  and 
4.2  percent  in  2000.  The  high  mortality 
in  1999  was  due  to  Pacheco's  disease  at 
a  quarantine  facility  that  killed  95 
percent  of  the  birds  at  that  facility.  After 
that  incident.  Resolution  1955/99  was 
passed,  that  suspends  from  the  program 
any  exporters  who  experience 
mortalities  greater  than  25  percent  in 
one  season.  Other  causes  of  mortality 
that  have  been  experienced  in  the 
program  were  not  reported  to  us, 
although  the  application  indicates  that 
such  information  is  reported  to  the 
Wildlife  Office.  No  numbers  were 
provided  on  animals  that  were  sick  or 
injured  during  the  capture,  housing,  and 
transport  process.  As  a  condition  of 
program  approval,  we  would  require 
that  the  annual  reports  include  figures    , 
on  disease,  injury,  and  mortality  during 
capture,  housing,  and  transport.  We 
would  also  require  that  the  applicant 
provide  training  to  program  participants 
to  ensure  that  appropriate  parrot 
husbandry  (including  diet  and  basic 
animal  health  care)  is  provided  to  aU 
individuals  who  will  be  responsible  for 
the  birds. 
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Section  15.32(b)(3)    Whether  the 
Country  of  Export  Has  Developed  a 
Scientifically  Based  Management  Plan 
for  the  Species  That  Considers  Factors 
Relating  to  the  Multi-National 
Distribution  of  the  Species 

The  Division  of  Scientific  Authority 
sent  letters  to  the  Scientific  Authorities 
of  the  range  countries  for  this  species 
(Argentina,  Bolivia,  Brazil,  and 
Paraguay)  and  asked  them  to  address 
this  criterion.  Argentina,  Bolivia,  and 
Paraguay  responded  in  support  of 
Argentina's  sustainable-use 
management  plan.  We  did  not  receive  a 
response  from  Brazil.  However,  the 
predominant  subspecies  in  Brazil, 
Amazona  aestiva  aestiva,  is  not  found 
in  Argentina  (Collar  1997).  The  Bolivian 
Scientific  Authority  said  that  Bolivia's 
blue-fronted  amazon  populations  are 
non-migratory  and  would  not  be 
affected  by  the  sustainable-use  program 
in  Argentina  (Marianela  Subieta  Fries, 
Executive  Director  of  the  National 
Museum  of  Natural  History  in  La  Paz, 
Bolivia,  email  to  DSA,  September  2000). 
Bolivia  expressed  its  support  for 
Argentina's  program,  but  noted  concern 
over  the  possibility  of  illegally 
harvested  Bolivian  birds  entering 
Argentina  and  being  exported  through 
this  program.  Studies  of  this  species  in 
Paraguay  indicate  that  breeding 
populations  are  non-migratory  and  are 
distinct  from  populations  in  Argentina. 
Thus,  the  program  in  Argentina  would 
not  affect  the  populations  in  Paraguay 
(Braulio  Roman  Soli's,  Director,  CITES 
Office,  Paraguay,  letter  to  DSA,  August 
2000).  According  to  Mr.  Soil's.  Paraguay 
developed  a  similar  program  in  1999 
based  on  the  Argentine  program  and  has 
regulations  to  ensure  sustainable 
management  of  the  species.  Although 
Paraguay  reported  that  its  population  of 
blue-fronted  amazons  is  robust  and  that 
the  species  is  locally  common,  the 
European  Commission  has  asked 
Member  States  not  to  allow  imports  of 
blue-fronted  amazons  from  Paraguay 
until  further  notice.  This  decision  was 
made  in  response  to  information 
received  that  called  into  question  the 
scientific  basis  of  Paraguay's  export 
quotas  for  this  species.  (E-mail  to  A.  St. 
John.  May  8,  2003).  Argentina,  Bolivia, 
and  Paraguay  have  held  roundtable 
discussions  to  develop  a  regional  study 
plan  in  order  to  determine  optimal 
population  management  for  this  species. 
They  have  also  discussed  the  need  for 
local  educational  outreach. 

The  application  and  additional 
information  received  from  Argentina 
outline  the  safeguards  in  place  to 
prevent  illegally  harvested  birds  from 
entering  this  program.  As  discussed 


above,  most  of  the  oversight  for  the 
project  is  done  by  project  staff  members. 
Only  program  staff  affix  legbands  (open 
metal  bands  that  once  closed  can  only 
be  removed  by  breaking)  with  the  code 
AR  or  ARG  and  a  unique  identification 
number,  and  only  birds  with  official 
bands  are  permitted  for  export.  See 
earlier  sections  for  discussion  of 
additional  safeguards.  This  program  is 
the  only  legal  source  of  birds  for  export 
from  Argentina,  and  all  exports  are 
through  Buenos  Aires. 

Complete  population  biology 
information  is  lacking  for  the  specific 
effects  of  this  program  on  breeding  and 
recruitment  of  this  species  in  other 
range  countries,  but  we  are  unaware  of 
any  possible  detrimental  effects  of  this 
prograitt  on  conservation  programs  or 
enforcement  efforts  throughout  the 
range  of  this  species.  The  program 
coordinators  have  been  in  contact  with 
biologists  from  the  other  range  countries 
who  have  expressed  interest  in 
developing  similar  programs  (Pers. 
comm.  with  DSA  and  DMA  biologists, 
Jan.  2003).  The  export  of  blue-fronted 
amazon  parrots  from  each  range  coimtry 
is  regulated  by  CITES,  and  imports  into 
the  United  States  would  also  be  subject 
to  the  provisions  of  the  WBCA. 

We  believe  that  the  proposed  level  of 
harvest  will  maintain  the  species 
throughout  its  range  at  a  level  consistent 
with  its  role  in  the  ecosystem  and  that 
it  is  unlikely  that  the  proposed  harvest 
will  significantly  reduce  the  wild 
population  during  the  3  years  for  which 
the  program  would  be  approved.  Critical 
research  on  the  species'  population 
biology  as  a  result  of  this  program  in 
comparison  to  non-harvested  areas  will 
provide  insight  into  the  long-  and  short- 
term  effects  of  the  program  on  the 
species'  survival.  Any  problems  that 
arise  during  the  3  years  could  be 
addressed  prior  to  renewing  the 
program.  Fiulhermore,  because  the 
program  protects  nests,  creates  nesting 
habitat,  and  reduces  habitat  loss,  a 
population  increase  is  expected. 

Conclusion 

We  reviewed  the  proposal  by  the 
Management  Authority  of  Argentina  for 
the  approval  of  a  sustainable-use 
management  plan  for  blue-fronted 
amazon  parrots  [Amazona  aestiva), 
based  on  the  criteria  in  50  CFR  15.32. 
We  propose  to  add  blue-fronted  amazon 
parrots  from  Argentina  to  the  list  of  non- 
captive-bred  species  under  the  Wild 
Bird  Conservation  Act  of  1992,  with  the 
following  condition: 

1.  The  Management  Authority  of 
Argentina  must  provide  an  annual 
report  at  the  end  of  each  collection 
season  during  the  period  covered  by  this 


approval.  The  report  must  include  the 
following  information:  the  number  and 
size  of  the  properties  participating  in 
the  program,  results  of  population 
censuses  in  the  collection  areas,  and 
short-  and  long-term  impacts  of 
collection  on  the  population,  including 
recruitment,  nestling  mortality,  and  the 
effects  of  artificially  opening  and 
resealing  nest  cavities.  The  report  must 
also  include  the  number  of  birds  that 
became  sick  or  injured  during  capture, 
housing,  and  transport.  Causes  of 
mortality,  illness,  and  injury  should  be 
reported,  if  known.  Such  data  will  be 
considered  at  the  time  of  a  request  for 
program  renewal. 
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The  propoi  ed 
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Reform  Act 
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not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act. 

Takings 

Under  Executive  Order  12630,  this 
proposed  rule  would  not  have 
significant  takings  implications.  The 
proposed  rule  would  set  forth 
regulations  under  an  existing  law  (the 
WBCA)  and  a  takings  implication 
evaluation  is  not  required. 

Federalism 

Since  the  proposed  rule  applies  to  the 
importation  of  live  wild  birds  into  the 
United  States,  it  does  not  contain  any 
Federalism  impacts  as  described  in 
Executive  Order  13132.  This  proposed 
rule  would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  Federal  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  and  a 
Federalism  evaluation  is  not  required. 

Civil  Justice  Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  proposed  rule  would  not  overly 
burden  the  judicial  system  and  meets 
the  requirements  of  sections  3(a)  and 
3(b)(2)  of  the  Order. 

Energy  Supply,  Distribution  or  Use 

Because  this  proposed  rule  would 
allow  the  import  into  the  United  States 
of  blue-fronted  amazon  parrots  removed 
from  the  wild  in  Argentina  under  an 
approved  sustainable-use  management 
plan,  it  is  not  a  significant  regulatory 
action  under  Executive  Order  12866  and 
is  not  expected  to  significantly  affect 
energy  supplies,  distribution,  or  use. 

Paperwork  Reduction  Act  of  1 995 

This  proposed  rule  does  not  contain 
any  new  information  collection 
requirements  that  require  approval  from 
the  Office  of  Management  and  Budget 
(0MB).  Existing  requirements  in  50  CFR 
15  ckre  currently  approved  by  0MB 
under  OMB  control  number  1018-0093, 
which  expires  on  March  31,  2004. 

National  Environmental  Policy  Act 

We  have  prepared  a  draft 
environmental  assessment  under 
regulations  implementing  the  National 
Enviroiunental  Policy  Act  of  1969 
(NEPA).  Council  on  Environmental 
Quality  regulations  in  40  CFR  1501.3(b) 
state  that  an  agency  "may  prepare  an 
envirorunental  assessment  on  any  action 
at  any  time  in  order  to  assist  agency 
planning  and  decision  making."  Future 
regulations  implementing  the  WBCA 


may  be  subject  to  NEPA  documentation 
requirements  on  a  case-by-case  basis. 
The  draft  environmental  assessment  for 
this  proposed  action  is  on  file  at  the 
Division  of  Management  Authority  in 
Arlington,  Virginia,  and  a  copy  may  be 
obtained  for  review  and  comment  by 
contacting  Dr.  Peter  O.  Thomas,  Chief, 
Division  of  Management  Authority,  U.S. 
Fish  and  Wildlife  Service;  telephone 
(703)  358-2093;  fax  (703)  358-2280. 

Government-to-Govemment 
Relationship  With  Tribes 

Under  the  President's  memorandum 
of  April  29,  1994,  "Govemment-to- 
Govemment  Relations  With  Native 
American  Tribal  Governments"  (59  FR 
22951)  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects. 

Author 

This  document  was  prepared  by  Ms. 
Anne  St.  John,  Division  of  Managment 
Authority,  and  Dr.  Michael  Kreger, 
Division  of  Scientific  Authority,  U.S. 
Fish  and  Wildlife  Service,  Washington, 
DC  20240. 

List  of  Subjects  in  50  CFR  Part  15 

Imports,  Reporting  and  recordkeeping 
requirements.  Wildlife. 

Regulation  Promulgation 

Accordingly,  for  the  reasons  given  in 
the  preamble,  we  propose  to  amend  part 
15,  subchapter  B  of  chapter  I,  title  50  of 
the  Code  of  Federal  Regulations,  as  set 
forth  below: 

PART  15— WILD  BIRD 
CONSERVATION  ACT 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  Pub.  L.  102-440,  16  U.S.C. 
4901^916. 

2.  Amend  §  15.33  by  revising 
paragraph  (b)  to  read  as  follows: 


§15.33 
list. 


Species  included  in  the  approved 


(b)  Non-captive-bred  species.  The  list 
in  this  paragraph  includes  species  of 
non-captive-bred  exotic  birds  and 
countries  for  which  importation  into  the 
United  States  is  not  prohibited  by 
§  15.11.  The  species  are  grouped 
taxonomically  by  order,  and  may  only 
be  imported  from  the  approved  country, 
except  as  provided  imder  a  permit 
issued  pursuant  to  subpart  C  of  this 
part.  The  list  of  non-captive-bred 
species  follows: 
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Species 


Order  Psittacifonmes: 
Amazona  aesiiva 


Common  name 


Blue-fronted  Amazon  Parrot 


Country 


Argentina 


Date  approved 


[date  of  publication  of  final  rule]. 


Dated:  July  22,  2003. 

Paul  Hoifinan, 

Assistant  Secretary — Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  03-19945  Filed  8-5-03;  8:45  am] 
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This  section  ol  the  FEDERAL  REGISTER 
contains  docur  lents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  me(  itings,  agency  decisions  and 
rulings,  delega  tions  of  authority,  filing  of 
petitions  and  a  pplications  and  agency 
statements  of  i  )rganization  and  functions  are 
examples  of  d(  icuments  appearing  in  this 
section 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[Docket  No.  Fy03-377] 

Fruit  and  Vegetable  Industry  Advisory 
Committee 


cultural  Marketing  Service. 
Notii  :e  of  reestablishment  of  the 
Departn  lent  of  Agriculture  (USDA) 
Ve  >etable  Industry  Advisory 
apd  a  request  for 


agency:  Agr 
ACTION 

U.S. 

Fruit  and 
Conunittee 
nominations 


The 


SUMMARY: 

reestablish 

Industry 

(Committee) 

Committee 

spectrum  of 

vegetable 

suggestions 

Agriculture 

programs  to 

industry's 

nominations 

considered 

members. 


tlie 


i; 


DATES: 

received  on 
2003. 


ADDRESSES: 

to  Mr.  Rober 

Administratqr 

Programs, 

South 

Washington 

robert.keenei@usda 


USDA  intends  to 
Fruit  and  Vegetable 
Ad\  isory  Committee 
The  purpose  of  the 
to  examine  the  full 
ssues  faced  by  the  fruit  and 

try  and  provide 
^d  ideas  to  the  Secretary  of 
how  USDA  can  tailor  its 
neet  the  fruit  and  vegetable 

s.  USDA  also  seeks 
of  individuals  to  be 
f(  ir  selection  as  Committee 


mc  us 


n«eds 


VVritti  in  nominations  must  be 
(Jr  before  September  5, 


I  Jominations  should  be  sent 
C.  Keeney,  Deputy 
,  Fruit  and  Vegetable 
USDA,  Room  2077 
Buiidihg,  Ag.  Stop  Code  0235, 
DC  20250-0235,  e-mail— 
gov. 


Al^S. 


FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Gardei,  Designated  Federal 
Official.  {20^ )  720-0988; 
Sandra. Garc  °i@usda.gov. 


SUPPLEMENT/ RY 

to  the  Federa  1 
(FACA)  (5  U  S 
given  that  th^ 
has  reestabli 
Vegetable  Ini  I 
for  two  years , 


INFORMATION:  Pursuant 
Advisory  Committee  Act 
.C.  App.),  notice  is  hereby 
Secretary  of  Agriculture 

bed  the  Fruit  and 

ustry  Advisory  Committee 
The  piupose  of  the 


Committee  is  to  examine  the  full 
spectrimi  of  issues  faced  by  the  fruit  and 
vegetable  industry  and  provide 
suggestions  and  ideas  to  the  Secretary 
on  how  USDA  can  tailor  its  programs  to 
meet  the  fhiit  and  vegetable  industry's 
needs. 

The  members  of  the  reestablished 
Committee  will  elect  the  Chairperson 
and  Vice-Chairperson  of  the  Committee 
who  will  serve  for  a  2-year  term.  In 
absence  of  the  Chedrperson.  the  Vice- 
Chairperson  will  act  in  the 
Chairperson's  stead.  The  Deputy 
Administrator  of  the  Agricultural 
Marketing  Service's  Fruit  and  Vegetable 
Programs  will  serve  as  the  Committee's 
Executive  Secretary.  Representatives 
from  USDA  mission  areas  and  agencies 
affecting  the  fruit  and  vegetable  industry 
will  be  called  upon  to  participate  in  the 
Committee's  meetings  as  determined  by 
the  Committee  Chairperson. 

Industry  members  will  be  appointed 
by  the  Secretary  of  Agriculture  and 
serve  2-year  terms.  Membership  will 
consist  of  up  to  twenty-five  (25) 
members  who  represent  the  fruit  smd 
vegetable  industry  and  will  include  at 
least;  seven  (7)  representatives  of  fresh 
fruit  and  vegetable  growers/shippers; 
four  (4)  representatives  of  fresh  fruit  and 
vegetable  wholesalers;  two  (2) 
representatives  of  brokers;  two  (2) 
representatives  of  retailers;  four  (4) 
representatives  of  fruit  and  vegetable 
processors  and  fresh  cut  processors;  two 
(2)  representatives  of  foodservice 
suppliers;  one  (1)  state  department  of 
agriculture  official;  and  one  (1)  trade 
association  representative. 

The  Secretary  of  Agriculture  invites 
those  individuals,  organizations,  and 
groups  affiliated  with  the  categories 
listed  above  to  nominate  individuals  for 
membership  on  the  reestablished 
Committee.  Nominations  should 
describe  and  document  the  proposed 
member's  qualifications  for  membership 
to  the  Committee,  and  list  their  name, 
title,  address,  telephone,  and  fax 
number.  The  Secretary  of  Agriculture 
seeks  a  diverse  group  of  members 
representing  a  broad  spectrum  of 
persons  interested  in  providing 
suggestions  and  ideas  on  how  USDA 
can  tailor  its  programs  to  meet  the  fruit 
and  vegetable  industry's  needs. 

Individuals  receiving  nominations 
should  contact  Sandra  Gardei,  the 
designated  Federal  official,  at  (202)  720- 
0988  or  by  e-mail  at: 


Sandra.gardei@usda.gov  to  receive 
necessary  forms  for  membership.  The 
biographical  information  and  clearance 
forms  must  be  completed  and  returned 
to  USDA  within  10  working  days  of 
notification,  to  expedite  the  clearance 
process  that  is  required  before  selection 
by  the  Secretary  of  Agriculture. 

Equal  opportunity  practices  will  be 
followed  in  all  appointments  t6  the 
Committee  in  accordance  with  USDA 
policies.  To  ensure  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  persons  with 
disabilities,  and  limited  resource 
agriculture  producers. 

Dated:  August  1,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
(FR  Doc.  03-20074  Filed  8-1-03;  3:42  pm] 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-029-1] 

National  Wildlife  Services  Advisory 
Committee;  Notice  of  Solicitation  for 
Membership 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  solicitation  for 
membership. 

SUMMARY:  The  Secretary  of  Agriculture 
intends  to  renew  the  National  Wildlife 
Services  Advisory  Conunittee  for  a  2- 
year  period.  Through  this  notice,  the 
Secretary  is  soliciting  nominations  for 
membership  on  this  Committee. 
DATES:  Consideration  will  be  given  to 
nominations  received  on  or  before 
September  22,  2003. 
ADDRESSES:  Nominations  should  be 
addressed  to  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joanne  Garrett,  Director,  Operational 
Support  Staff.  WS,  APHIS,  4700  River 
Road  Unit  87,  Riverdale,  MD  20737- 
1234;  (301)  734-5149. 
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SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Services  Advisory 
Committee  (the  Committee)  advises  the 
Secretary  of  Agriculture  on  policies, 
program  issues,  and  research  needed  to 
conduct  the  Wildlife  Services  program. 
The  Committee  also  serves  as  a  public 
forum  enabling  those  affected  by  the 
Wildlife  Services  program  to  have  a 
voice  in  the  program's  policies. 

The  Committee  Chairperson  and  Vice 
Chairperson  shall  be  elected  by  the 
Committee  from  among  its  members. 

Terms  will  expire  for  the  cm-rent 
members  of  the  Committee  in  August 
2003.  We  are  soliciting  nominations 
from  interested  organizations  and 
individuals  to  replace  members  on  the 
Committee.  An  organization  may 
nominate  individuals  from  within  or 
outside  its  membership.  The  Secretary 
will  select  members  to  obtain  the 
broadest  possible  representation  on  the 
Committee,  in  accordance  with  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.)  and  U.S.  Department  of 
Agriculture  (USDA)  Regulation  1041-1. 
Equal  opportunity  practices,  in  line 
with  the  USDA  policies,  will  be 
followed  in  all  appointments  to  the 
Committee.  To  ensure  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  served  by  the 
Department,  membership  should 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  with  disabilities. 

Done  in  Washington,  DC,  this  31st  day  of 
July,  2003 

Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 

[FR  Doc.  03-20006  Filed  8-5-03;  8:45  am] 
BILLING  CODE  341&-34-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  Inspection  Service 
[Docket  No.  03-028N] 

National  Advisory  Committee  on 
Microbiological  Criteria  for  Foods 

agency:  Food  Safety  and  Inspection 
Service.  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

summary:  The  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods  (NACMCF)  will  hold  public 
meetings  of  the  full  committee  on 
August  20  &  22,  2003.  The  committee 
will  discuss:  (1)  Protocols  for  FSIS 
ongoing  microbiological  baseline 
studies  of  raw  meat  and  poultry 


products.  (2)  performance  standards  for 
broilers  (young  chickens)/ground 
chicken,  (3)  the  scientific  basis  for 
establishing  safety-based  "use  by"  date 
labeling  for  refrigerated,  ready-to-eat 
foods,  and  (4)  scientific  criteria  for 
redefining  pasteurization. 
Subcommittees  will  also  meet  as 
follows: 

August  19th — Concurrent  sessions  of: 

•  Microbiological  Performance 
Standards  for  Broilers  (young  chicken)/ 
Ground  Chicken;  an  additional  new 
topic  will  be  discussed:  reviewing  new 
FSIS  protocols  for  conducting  ongoing 
microbiological  baseline  studies  of  raw 
meat  and  poultry  products. 

•  Scientific  Criteria  for  Redefining 
Pasteurization. 

August  20th — Microbiological 
Performance  Standards  for  Broilers 
(young  chicken)/Ground  Chicken;  an 
additional  new  topic  will  be  discussed: 
Reviewing  new  FSIS  protocols  for 
conducting  ongoing  microbiological 
baseline  studies  of  raw  meat  and  poultry 
products. 

August  21st — Criteria  for  Shelf-Life 
Based  on  Safety. 

DATES:  The  full  Committee  will  hold 
open  meetings  on  Wednesday.  August 
20,  2003,  from  8:30  a.m.-10:30  a.m..  and 
on  Friday,  August  22,  2003,  from  8:30 
a.m.-12  noon.  Subcommittee  meetings 
will  be  held  on  Tuesday,  Wednesday, 
and  Thursday.  August  19.  20.  and  21, 
2003.  Subconmiittee  meetings  are  open 
to  the  public. 

ADDRESSES:  The  August  19-22  sub-  and 
full-committee  meetings  will  be  held  at 
the  Hotel  Monaco.  Athens  Room.  700  F 
Street  NW..  Washington.  DC  20004. 
telephone  number  (202)  628-7177  or 
(877)  205-5411.  Public  comments  and 
all  documents  related  to  full  conunittee 
meetings  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m.. 
Monday  through  Friday.  The  comments 
and  NACMCF  documents  will  also  be 
available  on  the  Internet  at  http:// 
wvnAf.fsis.usda.gov/OPPDE/rdad/ 
PubIications.htm. 

FSIS  will  complete  a  meeting  agenda 
on  or  before  the  meeting  date  and  post 
it  on  its  Internet  Web  page.  Send  an 
original  and  two  copies  of  comments  to 
the  Food  Safety  and  Inspection  Service 
Docket  Room:  Docket  #03-028N,  Room 
102  Cotton  Annex  Building.  300  12th 
Street,  SW.,  Washington.  DC  20250. 
Comments  may  also  be  sent  by  facsimile 
to  (202)  205-0381.  The  comments  and 
official  transcripts  of  the  meeting,  when 
they  become  available,  will  be  kept  in 
the  FSIS  Docket  Room  at  the  above 
address.  FSIS  intends  to  post  all 
comments  associated  widi  this  docket 


on  its  Web  page  in  the  near  future.  FSIS 
reserves  the  right  to  redact  any  offensive 
language  that  may  have  been  included 
in  these  public  comments.  The 
uncensored  text  will  be  made  available 
in  the  FSIS  Docket  Room.  See  the 
disclaimer  section  below  regarding 
modifications  that  may  be  necessary  due 
to  the  presentation  of  the  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  interested  in  making  a 
presentation,  submitting  technical 
papers,  or  providing  comments  should 
contact  Karen  Thomas  (202)  69O-6620, 
Fax  (202)  690-6334,  e-mail  address: 
karen.thomas@fsis.usda.gov,  or  mailing 
address:  Food  Safety  and  Inspection 
Service,  Department  of  Agriculture, 
Office  of  Public  Health  and  Science, 
Aerospace  Center,  Room  333.  1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-3700. 

Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  notify  Ms. 
Thomas,  by  August  12.  2003. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NACMCF  was  established  on 
March  18,  1988,  in  order  to  provide  an 
interagency  approach  to  microbiological 
criteria  for  food.  The  NACMCF  was 
established  in  response  to 
recommendations  from  the  National 
Academy  of  Sciences,  and  from  the  U.S. 
House  of  Representatives  Committee  on 
Appropriations,  as  expressed  in  the 
Rural  Development,  Agriculture,  and 
Related  Agencies  Appropriation  Bill  for 
fiscal  year  1988.  The  Charter  for  the 
NACMCF  is  available  for  viewing  on  the 
FSIS  Internet  Web  page  at  http:// 
www.fsis.usda.gov/OA/programs/ 
nacmcf_chart.htm. 

The  NACMCF  provides  scientific 
advice  emd  recommendations  to  the 
Secretary  of  Agriculture  and  the 
Secretary  of  Health  and  Human  Services 
on  public  health  issues  involving  the 
safety  emd  wholesomeness  of  the  U.S. 
food  supply.  NACMCF  advice  and 
recommendations  include  development 
of  microbiological  criteria  and  review 
and  evaluation  of  epidemiological  and 
risk  assessment  data  and  methodologies 
for  assessing  microbiological  hazards  in 
foods.  The  Committee  also  provides 
advice  to  the  Centers  for  Disease  Control 
and  Prevention  and  the  Departments  of 
Commerce  and  Defense. 

Dr.  Merle  Pierson.  Deputy  Under 
Secretary  for  Food  Safety,  USDA,  is  the 
Committee  Chair,  Dr.  Robert  E.  Brackett, 
Director  of  Food  Safety  and  Security. 
Center  for  Food  Safety  and  Applied 
Nutrition.  Food  and  Drug 
Administration,  is  the  Vice-Chair,  and 
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Gerri  Ransoiq,  FSIS,  is  the  Executive 
Secretary. 

At  the  meetings  of  August  20  and  22, 
2003,  the  hill  Comnxittee  will  discuss: 

•  The  add<  d  topic  of  reviewing 
protocols  for  "SIS  ongoing 
microbiologii  al  baseline  studies  of  raw 
meat  and  pot  Itry  products; 

•  The  next  phase  of  work  regarding 
performance  standards  for  broilers 
(young  chick(!ns)/ground  chicken; 

•  Continui  ig  work  on  the  scientific 
basis  for  establishing  safety-based  "use 


by"  date  labe 
to-eat  foods 


ing  for  refrigerated,  ready- 
<  nd 


•  New  wot  c  on  the  scientific  criteria 


for  redefining 


Documents  R  ;viewed  by  NACMCF 


FSIS  intent  s 
public  all  ma  erials 
and  consider*  d 
its  deliberations 
materials  wi 
as  possible  af  er 
meeting.  Furt  ler 
these  materia  s 
electronic  for  nat 
as  well  as  hcirp 
docket  room. 


time  constrai 
materials  available 
committee  m<  eting 

Disclaimer  ~' 
NACMCF  doduments 


to  make  available  to  the 

that  are  reviewed 
by  NACMCF  regarding 
.  Generally,  these 
be  made  available  as  soon 
the  full  committee 

FSIS  intends  to  make 
available  in  both 

on  the  FSIS  web  page, 
copy  format  in  the 
Whenever  possible  given 
ts,  FSIS  tries  to  make 

at  the  start  of  the  full 


conversions  ffom ; 
formats  into 
result  in  charicter 
errors.  Read 
on  this  HTML 
to  materials 


Ui 


o 


necessary  m 
Accessibility 
graphs,  charts 
accompanied  jy 
order  for  the 
made  aware 
add  these  text 
qualifier  that 
interpretation 
table.  Portabh 
and/or  paper 
text,  figiu-es, 
fttjm  the  FSIS 
Copyrighte< 
posted  on  the  [FSIS 
available  for 
docket  room 


pasteurization. 


Electronic  copies  of 

and  comments  are 
a  variety  of  source 
I|TML,  a  process  that  may 
translation  or  format 
i  are  cautioned  not  to  rely 
document.  Minor  changes 
electronic  format  may  be 
c  rder  to  meet  the  Web 
\ct  requirement  in  which 
and  tables  must  be 
a  text  descriptor  in 
1  earing  impaired  to  be 
the  content.  FSIS  will 
descriptors  along  with  a 
he  text  is  a  simplified 
of  the  graph,  chart,  or 
Document  Format  (PDF) 
ocuments  of  the  official 
tables  can  be  obtained 
Docket  Room, 
documents  will  not  be 
Web  site  but  are 
ihspection  in  the  FSIS 


and' 


Additional  Pi  blic  Notification 

Public  awai  eness  of  all  segments  of 
rulemaking  ai  d  policy  development  is 
important.  Co  isequently.  in  an  effort  to 
ensure  that  m  norities,  women,  and 
persons  with  Usabilities  are  aware  of 
this  notice.  FJ  IS  will  announce  it  and 
make  copies  c  f  this  Federal  Register 
publication  a\  ailable  through  the  FSIS 
Constituent  itdate.  FSIS  provides  a 


weekly  Constituent  Update,  which  is 
communicated  via  listserv,  a  firee  e-mail 
subscription  service.  In  addition,  the 
update  is  available  online  through  the 
FSIS  Web  page  located  at:  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  industry  recalls,  and  any 
other  types  of  information  that  could 
affect  or  would  be  of  interest  to  our 
constituents/stakeholders.  The 
constituent  listserv  consists  of  industry, 
trade,  and  farm  groups,  consumer 
,  interest  groups,  allied  health 
professionals,  scientific  professionals, 
and  other  individuals  that  have 
requested  to  be  included.  Through  the 
listserv  and  Web  page,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service  (listserv) 
go  to  the  "Constituent  Update"  page  on 
the  FSIS  Web  site  at  http:// 
www.fsis.  usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washington,  DC,  on:  August  1 , 
2003. 

Linda  Swacina, 

Acting  Administrator. 

[FR  Doc.  0.-5-20010  Filed  8-.5-03;  8:45  ami 

BILUNG  CODE  3410-OM-4> 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Notice  of  Modoc  County  RAC  Meetings 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Modoc  County  RAC 
meetings. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393),  the  Modoc  National  Forest's 
Modoc  County  Resoiu^ce  Advisory 
Committee  will  meet  Monday,  August 
11,  and  Monday,  August  18,  2003,  firom 
6  to  8  p.m.  in  Alturas,  California.  The 
meetings  are  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  August  11 
Agenda  topics  include  approval  of  July 
21  minutes,  reports  &"om 
subconunittees.  vote-on  two  projects; 
and  review  proposed  projects  for  fiscal 
year  2004  that  will  improve  the 
maintenance  of  existing  infrastructvu'e, 
implement  stewardship  objectives  that 


enhance  forest  ecosystems,  provide 
economic  benefits  and  restore  and 
improve  health  and  water  quality  that 
meet  the  intent  of  Pub.  L.  106-393. 
Agenda  topics  for  the  August  18 
meeting  will  include  reports  from 
subconunittees,  and  continued  review  of 
2004  promised  projects.  Both  meetings 
will  be  held  at  Modoc  National  Forest 
Office,  Conference  Room,  800  West  12th 
St.,  Alturas,  California  fi"om  6  to  8  p.m. 
Time  will  be  set  aside  for  public 
conunents  at  the  beginning  of  both 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Forest  Supervisor  Stan  Sylva,  at 
(530)  233-8700;  or  Public  Affairs  Officer 
Nancy  Gardner  at  (530)  233-8713. 

Stanley  G.  Sylva, 

Forest  Supervisor. 

[FR  Doc.  03-19977  Filed  8-5-03;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Request  an 
Extension  of  a  Currently  Approved 
Information  Collection 

AGENCY:  National  Agricultural  Statistics 
Service.  USDA. 

ACTION:  Notice  and  request  for 
conoments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  and  Office  of  Management 
and  Budget  regulations  at  5  CFR  part 
1320  (60  FR  44978,  August  29.  1995). 
this  notice  announces  the  intent  of  the 
National  Agricultural  Statistics  Service 
(NASS)  tg  request  an  extension  of  a 
currently  approved  information 
collection,  the  Supplemental 
Qualifications  Statement. 

DATES:  Comments  on  this  notice  must  be 
received  by  October  10,  2003  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  sent  to 
Ginny  McBride,  NASS  0MB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
Room  5336  South  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250  or  to 
gmcbride@nass.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  House,  Associate  Administrator, 

National  Agricultural  Statistics  Service, 

U.S.  Department  of  Agriculture,  (202) 

720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Supplemental  Qualifications 
Statement. 

OMB  Control  Number.  0535-0209. 
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Expiration  Date  of  Approval:  February 
29,  2004. 

Type  of  Request:  To  extend  a 
currently  approved  information 
collection. 

Abstract:  Under  Interagency 
Agreement  Number  DOA-1 .  between 
the  Department  of  Agricultiue  and 
Office  of  Personnel  Management,  the 
USDA  Administrative  and  Financial 
Management  Staff  examines,  rates,  and 
certifies  applicants  for  Agricultural 
Statistician  positions  GS-1530  and 
Mathematical  Statistician  (Agricultural) 
GS-1529  positions  within  the  National 
Agricultural  Statistics  Service.  The 
Interagency  Agreement  was  made  under 
provisions  of  5  U.S.C.  1104,  as  amended 
by  Public  Law  No.  104-52(1995). 

Resumes,  curriculum  vitae,  and  the 
"Optional  Application  for  Federal 
Employment"  (OF-612)  are  general 
purpose  forms  used  to  evaluate 
applicants  for  positions  in  the  Federal 
service.  While  these  forms  request 
specific  information  about  an  applicant, 
they  do  not  always  obtain  detailed 
references  to  those  knowledge,  skills, 
and  abilities  (KSA's)  that  are  critical  to 
the  job.  The  Supplemental 
Qualifications  Statement  for  agricultural 
statistician  and  mathematical 
statistician  (agriculttiral)  positions 
allows  applicants  the  opportunity  to 
describe  their  achievements  or 
accomplishments  as  they  relate  to  the 
required  KSA's. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3  hours  per 
response. 

Respondents:  Individual  job 
Applicants. 

Estimated  Number  of  Respondents: 
20a 

Estimated  Total  Annual  Burden  on 
Respondents:  600  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 


other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Ginny  McBride,  Agency  OMB  Clearance 
Officer,  U.S.  Department  of  Agriculture, 
1400  Independence  Avenue  SVV.,  Room 
5336  South  Building,  Washington,  IX] 
20250-2009.  All  responses  to  this  notice 
will  become  a  matter  of  public  record 
and  be  summarized  in  the  request  for 
OMB  approval. 

Signed  at  Washington,  DC,  July  14,  2003. 
Carol  House, 

Associate  Administrator.  ^ 

IFRDoc.  03-20007  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  3410-20-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Telephone  Bank 
Staff  Briefing 

agency:  Rural  Telephone  Bank,  USDA. 
ACTION:  Staff  Briefing  for  the  Board  of 
Directors. 

Time  and  Date:  2  p.m.,  Monday, 
August  18,  2003. 

Place:  Conference  Room  104-A,  Jamie 
L.  Whitten  Federal  Building.  U.S. 
Department  of  AgricultiU'e,  12th  & 
Jefferson  Drive,  SW.,  Washington.  DC. 

Status:  Open. 

Matters  to  be  discussed: 

1 .  Annual  retirement  of  class  A  stock. 

2.  Annual  class  C  stock  dividend  rate. 

3.  Loan  loss  reserve  for  FY  2003. 

4.  Privatization  discussion. 

5.  Administrative  and  other  issues. 
ACTION:  Board  of  Directors  Meeting. 

Time  and  Date:  9  a.m.,  Tuesday, 
August  19,  2003. 

Place:  Conference  Room  104-A,  Jamie 
L.  Whitten  Federal  Building,  U.S. 
Department  of  Agriculture,  12th  & 
Jefferson  Drive,  SW.,  Washington,  DC. 

Status:  Open. 

Matters  to  be  considered:  The 
following  matters  have  been  placed  on 
the  agenda  for  the  Board  of  Directors 
meeting: 

1 .  Call  to  order. 

2.  Action  on  Minutes  of  the  May  9, 
2003.  board  meeting. 

3.  Secretary's  Report  on  loans 
approved. 

4.  Treasurer's  Report. 

5.  Report  on  the  allowance  for  loan 
loss  reserve  for  FY  2003. 

6.  Privatization  presentation  by  the 
Office  of  Management  and  Budget  and 
the  Department  of  Treasury. 

7.  Consideration  of  resolution  to  retire 
class  A  stock  in  FY  2003. 

■    8.  Consideration  of  resolution  to  set 
annual  class  C  stock  dividend  rate. 
9.  Governor's  Remarks. 


10.  AdjoiuTiment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell.  Assistant  Governor, 
Rural  Telephone  Bank.  (202)  720-9554. 

Dated:  August  1.  2003. 
Roberta  D.  Purcell, 

Acting  Governor,  Rural  Telephone  Bank. 
|FR  Doc.  03-20079  Filed  8-1-03;  4:47  pm| 

BILLING  CODE  3410-15-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-818,  C-475-819] 

Anti-Circumvention  Inquiry  of  the 
Antidumping  and  Countervailing  Duty 
Orders  on  Certain  Pasta  From  Italy: 
Affirmative  Preliminary  Determinations 
of  Circumvention  of  Antidumping  and 
Countervailing  Duty  Orders 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  Affirmative 
Preliminary  Determinations  of 
Circumvention  of  Antidumping  and 
Countervailing  Duty  Orders. 

SUMMARY:  On  April  27,  2000,  the 
Department  of  Commerce  (the 
Department)  self-initiated  an  anti- 
circumvention  inquiry  to  determine 
whether  an  Italian  producer  of  pasta  is 
circiunventing  the  antidiunping  and 
countervailing  duty  orders  on  certain 
pasta  from  Italy,  issued  July  24.  1996. 
We  preliminarily  determine  that  certain 
pasta  produced  in  Italy  by  Pastificio 
Fratelli  Pagani  S.p.A.  (Pagani)  and 
exported  to  the  United  States  in 
packages  of  greater  than  five  pounds, 
which  are  subsequently  repackaged  in 
the  United  States  into  packages  of  five 
pounds  or  less,  constitutes 
circumvention  of  the  antidumping  and 
countervailing  duty  orders  on  certain 
pasta  from  Italy,  within  the  meaning  of 
section  781(a)  of  Uie  Tariff  Act  of  1930, 
as  amended  (the  Act),  and  19  CFR 
351.225(g).  Interested  parties  are  invited 
to  comment  on  this  preliminary 
determination. 

EFFECTIVE  DATE:  August  6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Zev 
Primor  or  Ronald  Trentham,  AD/CVD 
Enforcement,  Office  IV,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4114  or 
(202)  482-6320. 
SUPPLEMENTARY  INFORMATION: 
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Scope  of  Ant  dumping  and 
Countervaili|ig  Duty  Orders  « 

Imports  CO  "ered  by  these  orders  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  o  f  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optic  nal  ingredients  such  as 
chopped  veg(  tables,  vegetable  purees, 
milk,  gluten,  diastasis,  vitamins, 
coloring  and  lavorings,  and  up  to  two 
percent  egg  w  hite.  The  pasta  covered  by 
this  scope  is  i  ypically  sold  in  the  retail 
market,  in  fib  srboard  or  cardboard 
cartons,  or  pc  lyethylene  or 
polypropyler  e  bags  of  varying 
dimensions. 

Excluded  fi  om  the  scope  are 
refrigerated,  ffozen,  or  canned  pastas,  as 
well  as  all  for  tns  of  egg  pasta,  with  the 
exception  of  i  ion-egg  dry  pasta 
containing  uf  to  two  percent  egg  white. 
Also  exclude!  1  are  imports  of  organic 
pasta  from  Ita  ly  that  are  accompanied  by 
the  appropria  te  certificate  issued  by  the 
Instituto  Mediterraneo  Di  Certificazione, 
by  Bioagricoa  p  Scrl,  by  QC&I 
International  Services,  by  Ecocert  Italia 
or  by  Consor2  io  per  il  Controllo  dei 
Prodotti  Biolcgici. 

The  merch.  ndise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  t  le  United  States  [HTSUS]. 
Although  the  HTSUS  subheading  is 
provided  for  <  onvenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  ;ubject  to  these  orders  is 
dispositive. 

Scope  Ruling!  i 

The  Depart]  nent 
following 

(1)  On  August 
Department  i 
multicolored 
display  bottle  \ 
are  sealed 
bound  with 
scope  of  the  ajitid 
countervailin 
Memorandun 
Richard  Morejand 
1997,  on  file 
(CRU)ofthe 
Room  B-099. 

(2)  On  July 
issued  a  scop<  i 
multipacks 
packages  of 
wrapped  into 
within  the 
and  counterviiling 
Letter  from  Si  isan 
Deputy  Assistant 
Administratic  n 
Vice  Presiden  t 
Company,  Inc . 
file  in  the  CRl  J 


wit  1 


has  issued  the 
rulings  to  date: 
25,  1997,  the 
s  sued  a  scope  ruling  that 
jasta,  imported  in  kitchen 
of  decorative  glass  that 
cork  or  paraffin  and 
a,  is  excluded  from  the 
umping  and 
duty  orders.  See 
from  Edward  Easton  to 

dated  August  25, 
the  Central  Records  Unit 
I  lain  Commerce  Building, 


rcffi 


11 


JO,  1998,  the  Department 
ruling,  finding  that 
isting  of  six  one-pound 
that  are  shrink- 
a  single  package  are 
of  the  antidumping 
duty  orders.  See 
H.  Kuhbach,  Acting 
Secretary  for  Import 
to  Barbara  P.  Sidari, 
,  Joseph  A.  Sidari 
,  dated  July  30,  1998,  on 


ccns 
pasta 


sec  pe 


(3)  On  October  23, 1997,  the 
petitioners  filed  a  request  that  the 
Department  initiate  an  anti- 
circumvention  investigation  against 
Barilla  S.r.L.  (Barilla).  On  October  5, 
1998,  the  Department  issued  a  final 
determination  that,  pursuant  to  section 
781(a)  of  the  Act,  Barilla  was 
circumventing  the  antidumping  duty 
order  by  exporting  bulk  pasta  ft'om  Italy 
which  it  subsequently  repackaged  in  the 
United  States  into  pacJiages  of  five 
pounds  or  less  for  sale  in  the  United 
States.  See  Anti-Circumvention  Inquiry 
of  the  Antidumping  Duty  Order  on 
Certain  Pasta  from  Italy:  Affirmative 
Final  Determination  of  Circumvention 
of  the  Antidumping  Dutv  Order,  63  FR 
54672  (October  13. 1998)  (Barilla 
Circumvention  Inquiry). 

(4)  On  October  26, 1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  may  be 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  On  May 
24,  1999,  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26,  1998, 
pasta  in  packages  weighing  up  to  (and 
including)  five  pounds  four  ounces,  and 
so  labeled,  is  within  the  scope  of  the 
antidumping  and  countervailing  duty 
orders.  See  Memorandum  from  John 
Brinkmann  to  Richard  Moreland,  dated 
May  24,  1999,  on  file  in  the  CRU. 

Scope  of  the  Anti-Circumvention 
Inquiry 

The  producrt  subject  to  this  anti- 
circumvention  inquiry  is  certain  pasta 
produced  in  Italy  by  Pagani  and 
exported  to  the  United  States  in 
packages  of  greater  than  five  pounds 
(2.27  kilograms)  that  meets  all  the 
requirements  for  the  merchandise 
subject  to  the  antidumping  and 
countervailing  duty  orders,  with  the 
exception  of  packaging  size,  and  which 
is  repackaged  into  packages  of  five 
pounds  (2.27  kilograms)  or  less  after 
entry  into  the  United  States. 

By  way  of  background,  during  the 
investigations,  the  issue  of  whether  to 
expand  the  scope  of  the  investigations 
to  include  pasta  in  packages  of  greater 
than  five  pounds  was  adclressed  in  an 
October  10, 1995,  decision 
memorandum  (see  Memorandum  to 
Susan  Esserman  from  Pasta  Team, 
through  Barbara  Stafford).'  In 
considering  this  issue,  the  Department 
acknowledged  that  the  weight-restricted 
scope  language  could  allow  pasta 


'  This  memorandum  was  written  as  a  result  of  a 
request  made  by  the  petitioners  and  the  Association  . 
of  Food  Industries  past  a  group  to  expand  the  scope 
to  include  pasta  imported  in  packages  over  five 
pounds. 


producers  to  export  their  pasta  in  bulk 
and  repackage  it  into  packages  of  five 
pounds  or  less  in  the  United  States; 
however,  it  was  the  Department's 
understanding,  based  on  assertions  by 
Borden,  Inc.,  New  World  Pasta,  Inc.,  and 
Gooch  Foods,  Inc.  (collectively,  the 
petitioners),  that  repackaging  operations 
of  this  sort  would  be  too  costly  and 
inefficient  and  thus  would  not  pose  a 
circumvention  threat.  As  a  consequence, 
we  did  not  alter  the  scope  of  the 
merchandise  covered  by  the 
investigations. 

Background  < 

On  August  30,  1999,  we  issued  an 
antidumping  questionnaire  to  Pagani  for 
the  third  administrative  review  of  the 
antidumping  duty  order,  covering  the 
period  July  1,  1998  through  Jime  30, 
1999.  In  its  October  1. 1999, 
questionnaire  response,  Pagani  stated 
that  it  "exported  sacks  of  non-subject 
bulk  pasta  for  repackaging  after 
importation."  Based  upon  our 
verification  of  Pagani's  questionnaire 
responses  in  the  thkd  aciministrative 
review,  we  initiated  this  inquiry.  See 
Certain  Pasta  from  Italy:  Notice  of 
Initiation  of  Anti-circumvention  Inquiry 
on  the  Antidumping  and  Countervailing 
Duty  Orders  (Notice  of  Initiation),  65  FR 
26179  (May  5,  2000).  Since  the 
initiation  of  this  inquiry  on  April  27, 
2000  the  following  events  have 
occurred. 

On  May  10,  2000,  the  Department 
issued  a  circumvention  questionnaire  to 
Pagani.  We  requested  information  with 
respect  to  Pagani's  corporate  structure, 
sales  and  shipment  information,  process 
of  repackaging  in  the  United  States, 
value  of  merchandise  repackaged  in  the 
United  States,  and  pattern  of  trade  and 
levels  of  imports. 

On  June  14,  2000.  Pagani  responded 
to  the  Department's  questionnaire. 
Pagani's  response  revealed  that  it  did 
not  have  its  own  manufacturing  or 
repackaging  facility  in  the  United  States. 
Rather,  all  of  the  repackaging  activity  in 
the  United  States  was  conducted  by  an 
unaffiliated  party.  Section  781(a)  of  the 
Act  sets  forth  the  criteria  the 
Department  must  examine  when 
determining  whether  to  include 
merchandise  completed  or  assembled  in 
the  United  States  within  the  scope  of  an 
existing  order.  We  determined  it  was 
necessary  to  collect  information  from 
the  unaffiliated  U.S.  parties 
participating  in  the  repackaging 
operations  to  examine  these  criteria. 
Accordingly,  on  December  7,  2000,  the 
Department  issued  a  supplemental 
circumvention  questionnaire  to  an 
unaffiliated  U.S.  repacker  and  a  U.S. 
customer  that  participated  in 
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repackaging.  In  addition,  on  December 
7,  2000,  we  issued  a  supplemental 
questionnaire  to  Pagani. 

On  January  29,  2001,  Pagani 
responded  to  the  Department's 
supplemental  questionnaire.  We  did  not 
receive  a  response  from  the  unaffiliated 
U.S.  repacker  or  U.S.  customer. 

Pagani's  Proposed  Certification  Scheme 

Pagani  desciribed  its  reasoning  for  its 
repackaging  operation  in  the  United 
States  in  its  responses.  Pagani  asserts 
that  its  business  is  primarily  in  the  food 
service  sector,  including  restaurants,  not 
in  the  retail  sector  which  was  the  target 
of  the  petitioners'  original  complaint. 
Pagani  maintains  that  many  restaurants 
prefer  to  buy  pasta  in  one  pound 
packages  for  reasons  of  portion  control 
and  inventory  maintenance  and,  thus, 
Pagani,  wishing  to  continue  to  supply 
pasta  to  the  United  States,  explored  the 
possibility  of  repackaging  pasta  in  the 
United  States.  In  1997,  Pagani  located 
the  unaffiliated  repacker,  a  U.S. 
company  in  the  business  of  packing 
dried  food  products  such  as  crackers. 
The  unaffiliated  U.S.  repacker  already 
possessed  the  equipment  to  pack  short- 
cut pasta,  and  it  acquired  from  Pagani 
a  packaging  line  for  long  cuts.  Pagani 
began  its  U.S.  repackaging  operations  in 
the  third  ciuarter  of  1997. 

Pagani  does  not  believe  the 
repackaging  operations  subject  to  this 
inquiry  constitute  circumvention. 
Nevertheless,  Pagani  proposed  that,  in 
the  event  of  an  affirmative  finding  of 
circumvention,  the  Department  adopt  a 
certification  scheme  which  it  states 
would  enable  the  Department  to  exclude 
bulk  pasta  that  is  not  to  be  repackaged 
after  importation,  e.g.,  bulk  pasta 
shipped  directly  to  institutional  or  food 
service  users.  Specifically,  Pagani  states 
that  each  of  its  unaffiliated  customers 
who  purchase  pasta  in  packages  greater 
than  five  pounds  (hereafter  referred  to 
as  "bulk  pasta")  would  certify  that  it 
would  not  repack  any  bulk  pasta  into 
packages  of  five  pounds  or  less.  Pagani 
states  that  this  certification  follows  the 
certification  program  that  Barilla,  an 
Italian  producer  and  exporter  of  pasta, 
proposed  and  which  the  Department 
accepted  in  its  final  determination  of 
anti-circumvention.  See  Barilla 
Circumvention  Inquiry,  63  FR  at  54672. 

Nature  of  the  Anti-Circumvention 
Inquiry 

Section  781(a)(1)  of  the  Act  provides 
that  the  Department,  after  taking  into 
account  any  advice  provided  by  the 
United  States  International  Trade 
Commission  (ITC)  under  section  781(e) 
of  the  Act,  may  include  the  imported 
merchandise  under  review  within  the 


scope  of  an  order  if  the  following 
criteria  have  been  met:  (A)  The 
merchandise  sold  in  the  United  States  is 
of  the  same  class  or  kind  as  the 
merchandise  that  is  the  subject  to  the 
antidumping  duty  and  countervailing 
duty  orders;  (B)  such  merchandise  sold 
in  the  United  States  is  completed  or 
assembled  in  the  United  States  from 
parts  or  components  produced  in  the 
foreign  country  with  respect  to  which 
such  orders  apply;  (C)  the  process  of 
assembly  or  completion  in  the  United 
States  is  minor  or  insignificant;  and  (D) 
the  value  of  the  parts  or  components 
produced  in  the  foreign  country  to 
which  the  antidumping  duty  and 
countervailing  duty  orders  apply  is  a 
significant  portion  of  the  total  value  of 
the  merchandise  sold  in  the  United 
States. 

Section  781(a)(3)  of  the  Act  further 
provides  that,  in  determining  whether  to 
include  parts  or  components  in  the 
order,  the  Department  shall  consider:  (1) 
The  pattern  of  trade,  including  sourcing 
patterns;  (2)  whether  the  manufacturer 
or  exporter  of  the  parts  or  components 
is  affiliated  with  the  person  who 
assembles  or  completes  the  merchandise 
sold  in  the  United  States  from  the  parts 
or  components  produced  in  the  foreign 
country  with  respect  to  which  the 
orders  or  above  findings  apply;  and  (3) 
whether  imports  into  the  United  States 
of  the  parts  or  components  produced  in 
such  foreign  country  have  increased 
after  the  initiation  of  the  investigation 
which  resulted  in  the  issuance  of  such 
orders  or  findings. 

The  Department's  questioimaire, 
transmitted  to  Pagani  on  May  10,  2000, 
and  supplemental  questionnaire, 
transmitted  on  December  7,  2000,  were 
designed  to  elicit  information  for 
purposes  of  conducting  both  qualitative 
and  quantitative  analyses  in  accordance 
with  the  criteria  enumerated  at  section 
781(a)  of  the  Act.  In  addition,  a 
questionnaire  was  transmitted  to  an 
unaffiliated  U.S.  repacker  and  U.S. 
customer.  This  approach  is  consistent 
with  our  analysis  in  previous  anti- 
circumvention  inquiries.  See,  e.g.,  Hot- 
Rolled  Lead  and  Bismuth  Carbon  Steel 
Products  from  Germany  and  the  United 
Kingdom;  Negative  Final 
Determinations  of  Circumvention  of 
Antidumping  and  Countervailing  Duty 
Orders  (Carbon  Steel  Products),  64  FR 
40336  (July  26,  1999)  and  Barilla 
Circumvention  Inquiry.  For  the 
Department  to  ascertain  the  value  of  the 
completed  merchandise  sold  in  the 
United  States,  we  requested  that  Pagani 
provide  cost  data  relevant  to  thfe 
production  of  pasta  produced  in  Italy 
that  is  repackaged  and  sold  in  the 
United  States,  as  well  as  the  costs 


associated  with  the  processing  and 
repackaging  operations  performed  in  the 
United  States. 

Statutory  Analysis 

(1)  Whether  Merchandise  Sold  in  the 
United  States  is  of  the  Same  Class  or ' 
Kind  as  Other  Merchandise  That  Is 
Subject  to  the  Orders 

The  merchandise  under  review  is 
imported  as  bulk  pasta,  then  repackaged 
by  an  unaffiliated  U.S.  food  packager, 
and  sold  in  the  United  States  as  non-egg 
dry  pasta  in  packages  of  five  pounds 
(2.27  kilograms)  or  less.  As  the 
antidumping  and  countervailing  duty 
orders  encompass  "certain  non-egg  tiry 
pasta  in  packages  of  five  pounds  (2.27 
kilograms)  or  less,"  the  merchandise 
subject  to  this  inquiry  is  the  same  class 
or  kind  of  merchandise  as  that  subject 
to  the  antidumping  and  countervailing 
duty  orders  on  certain  pasta  from  Italy. 

(2)  Whether  Merchandise  Sold  in  the 
United  States  Is  Completed  or 
Assembled  in  the  United  States  From 
Parts  or  Components  Produced  in  the 
Foreign  Country  With  Respect  to  Which 
the  Orders  Apply 

Although  the  terms  "parts"  or 
"components"  are  not  defined 
specifically,  the  bulk  pasta  produced  by 
Pagani  that  is  subsequenUy  repackaged 
in  the  United  States  is  imported  from 
Italy,  which  is  the  country  to  which  the 
orders  apply.  Specifically,  the 
legislative  history  identifies  the  types  of 
circumvention  that  are  addressed  by 
section  781(a)  of  the  Act:  (1)  The 
importation  of  parts  or  components  to 
be  assembled  in  the  United  States  into 
the  class  or  kind  of  merchandise 
covered  by  the  order,  such  as  when 
picture  tubes  and  printed  circuit  board^ 
are  shipped  by  the  manufacturer  to  a 
related  subsidiary  in  the  United  States 
to  be  assembled  and  sold  as  television 
receivers;  and  (2)  the  importation  of  an 
incomplete  or  unfinished  article  to  be 
completed  in  the  United  States,  by 
means  other  then  assembly,  into  the 
class  or  kind  of  merchandise  covered  by 
the  order,  such  as  when  steel  pipe  is 
imported  by  a  related  party  that  threads 
it  and  sells  it  as  threaded  pipe.  H.  Rep. 
No.  100-40,  at  134  (1987). 

In  this  particular  case,  the  bulk  pasta 
is  imported  into  the  United  States  from 
Italy  and  assembled  into  smaller 
packages  of  five  pounds  or  less.  The 
major  parts  and  components  that  make 
up  repackaged  pasta  consist  of:  pasta, 
.packaging  film,  and  cartons.  In  all 
instances,  the  pasta  is  imported  from 
Italy,  tlie  country  subject  to  the 
antidumping  and  countervailing  duty 
orders.  For  certain  scenarios  the 
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packaging  fil  m  and  cartons  used  in  the 
repackaging  Arere  produced  in  the 
United  Statei :  and  the  only  imported 
"part"  or  "cc  mponent"  was  the  bulk 
pasta.  Nonet  leless,  the  criterion  is  still 
satisfied  beci  luse  bulk  pasta  constitutes 
alihost  the  ei  itire  finished  product  sold 
in  the  Unitec  States. 

In  other  instances,  packaging  film  and 
cartons  are  also  imported  into  the 
United  States  fi-om  Italy  along  with  the 
bulk  pasta.  Ipus,  the  merchandise  sold 
in  the  Unitec  States  was  completed  or 
assembled  in  the  United  States  entirely 
from  parts  or  components  produced  in 
the  foreign  c(  mntry  with  respect  to 
which  the  orders  apply. 


(3)  Whether 
Completion 
Minor  or 
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our  analysis 
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(a)(2)  lists  the  factors  the 
4rill  consider  in 
whether  the  process  of 
completion  is  minor  or 
These  criteria  are:  (A)  The 
inve*ment  in  the  United  States; 
I  >f  research  and 
in  the  United  States;  (C) 
of  the  production  process  in 
Si  ates;  (D)  the  extent  of  the 
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whether  the  value  of  the 
processing  performed  in  the  United 
States  repres(  nts  a  small  proportion  of 
the  value  of  t  le  merchandise  sold  in  the 
United  Staites .  With  regard  to  the  criteria 
listed  above,  he  Statement  of 
Administrative  Action  (SAA) 

the  Uruguay  Round 
H.  R.  Doc.  No.  103- 
(1J994),  states  that  no  single 
section  781(a)(2)  of  the 
trolling.  The  SAA  also 
Department  will  evaluate 
ors  as  they  exist  in  the 
depending  on  the 
circumvention  scenario.  Id. 
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rom  case  to  case 
the  particular 
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inquiry, 
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previous  anti- 
inquiries.  See,  e.g., 
Products  and  Barilla 
Inquiry. 


(A)  The  Level  of  Investment  in  the 
United  States 

As  explained  above  in  the 
Background  section,  we  did  not  receive 
responses  to  our  December  7,  2000, 
questionnaire  from  the  unaffiliated  U.S. 
repacker  or  the  U.S.  customer.  Thus,  the 
only  information  on  the  record 
concerning  investment  is  the  fact  that 
Pagani  sold  one  long-cut  repackaging 
line  to  the  unaffiliated  U.S.  repacker. 
After  two  years  this  line  was  returned  to 
Pagani.  See  March  16,  2001, 
Memorandum  from  Pasta 
Circumvention  Team  to  the  File 
[Proprietary  Analysis  Memo).  Thus,  the 
record  is  inconclusive  as  to  whether  the 
level  of  investment  in  the  United  States 
is  minor. 

Pagani  provided  information  showing 
that  25  percent  of  its  productive  assets 
in  Italy  are  involved  in  the  packing  of 
pasta.  Pagani  argues  that  this  shows  that 
investment  in  packing  operations  is 
significant.  However,  Pagani  has  no 
investment  itself  in  the  United  States. 
Moreover,  there  is  no  reliable  way  to 
compare  the  investment  in  productive 
assets  of  Pagani,  a  pasta  manufacturer  in 
Italy,  with  the  investment  in  productive 
assets  of  the  unaffiliated  food  repacker 
in  the  United  States.  Thus,  Pagani's 
information  and  argument  provide  no 
support  for  finding  that  investment  in 
the  United  States  in  the  repackaging 
operation  is  not  minor. 

(B)  The  Level  of  Research  and 
Development  (R&D)  in  the  United  States 

Because  repackaging  bulk  pasta  is  a 
technically  mature  process,  R&D  into 
the  process  of  repackaging  is  not  a 
significant  factor  in  this  industry  (see 
Barilla  Circumvention  Inquiry).  In 
addition,  Pagani  did  not  perform  or 
assist  with  any  R&D  in  connection  with 
the  repackaging  of  bulk  pasta  in  the 
United  States. 

(C)  The  Nature  of  the  Production 
Process  in  the  United  States 

As  discussed  above,  the  only  element 
of  the  production  process  performed  in 
the  United  States  is  the  repackaging  of 
the  pasta  into  packages  of  five  pounds 
or  less.  According  to  its  questionnaire 
response,  the  repackaging  of  Pagani's 
pasta  proceeded  in  accordance  with 
three  different  methods: 

(1)  Pagani  sold  retail  pasta  to  the  U.S. 
customer  and  subcontracted  to  have  the 
repacking  done  in  the  United  States. 

Pagani  exported  bulk  pasta  in  plain 
large  plastic  bags  (i.e.,  "neutro"  bags), 
along  with  the  film  and  cartons  into 
which  it  would  be  repackaged  for 
shipment  to  the  ultimate  consignee.  The 
pasta,  film  and  cartons  were  shipped  by 


Pagani  to  the  repacker;  the  repacker 
broke  open  the  large  plastic  bags, 
packed  the  pasta  into  the  film,  put  the 
film  packages  into  the  cartons,  and  sent 
the  pasta  to  the  U.S.  customer.  In  such 
transactions,  the  packaging  company 
invoiced  Pagani  for  the  repackaging 
services  (including  any  supplies  used 
therein),  and  Pagani  invoiced  the  U.S. 
customer  for  pasta,  for  film  and  cartons, 
and  for  the  repackaging  service  (a  tolling 
arrangement,  in  the  sense  that  Pagani 
had  ownership  of  the  pasta,  the  film  and 
the  cartons  until  the  repackaging  was 
completed  and  the  pasta  was  shipped 
and  invoiced  to  the  customer). 

(2)  Pagani  sold  bulk  pasta  to  the  U.S. 
customer  who  repacked  the  pasta  in  the 
United  States  at  its  own  expense. 

Pagani  sold  bulk  pasta  packed  in  large 
plastic  bags  to  a  U.S.  customer  on  a 
delivered  GIF  or  FOB  port  basis,  as 
applicable.  The  merchandise  was  then 
shipped  to  the  consignee  (the  U.S. 
customer,  in  care  of  the  repackaging 
company's  location).  The  U.S.  customer 
bought  the  packing  film  and  supplied  it 
to  the  repacker  for  the  subsequent 
repackaging  into  retail  packages  of  five 
pounds  or  less.  In  this  type  of  sale, 
Pagani  invoiced  the  U.S.  customer  for 
the  pasta,  and  all  other  expenses 
incurred  by  Pagani.  Film  and 
repackaging  fees  were  invoiced  by  their 
respective  providers  directly  to  the 
importer.  According  to  Pagani,  this 
scenario  represented  a  simple  export 
sale  of  "neutro"  packed  pasta. 

(3)  Pagani  sold  pasta  to  the  U.S. 
customer  and  the  film  to  the  repacking 
company. 

Pagani  invoiced  the  U.S.  customer  for 
the  bulk  pasta  and  then  invoiced  the 
repacking  company  for  the  packaging 
material.  The  repackaging  company 
then  invoiced  the  U.S.  customer  for  the 
repacking  fee  suid  materials.  Pagani 
invoiced  the  U.S.  customer  for  the 
repacking  fee  which  was  included  in  the 
price  of  the  bulk  pasta. 

For  all  three  methods,  the  bulk  pasta 
was  exported  in  "neutro"  bags  to  the 
unaffiliated  U.S.  repacker,  transferred  to 
smaller  packages,  and  shipped  to  the 
U.S.  customer  by  the  repacker.  The 
neutro-packed  pasta  is  required  by  U.S. 
law  to  be  repacked,  since  it  is  unlawful 
to  sell  food  in  the  United  States  in 
packages  without  labeling  information. 

We  have  little  direct  information 
regarding  the  nature  of  the  repackaging 
process  in  the  Unites  States  actually 
employed  by  the  unaffiliated  U.S. 
repacker.  The  only  potentially  relevant 
information  is  about  the  general  nature 
of  packing  operations  conducted  by 
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pasta  manufacturers. 2  The 
manufacturing  process  for  the 
production  of  pasta  involves  multiple 
steps  and  advanced  technology.  In  the 
initial  production  stage,  semolina  flour 
is  mixed  with  water  to  a  specific 
moisture  level.  Specific  pasta  tjrpes  are 
then  extruded  through  different  dies  in 
a  die  block.  Following  extrusion,  the 
product  proceeds  through  several 
separate  drying  stages,  after  which  the 
pasta  is  cooled.  The  cooled  dry  pasta  is 
then  packaged  into  the  desired  finished 
package  size  [e.g.,  one  pound  bags,  five 
pound  bags,  ten  pound  bags,  etc.)  and 
these  finished  packages  are  placed  into 
larger  shipping  boxes. 

In  contrast  to  these  steps,  which 
require  significant  capital  expenditures 
and  labor,  and  which  all  typically 
would  take  place  in  Italy,  the 
repackaging  in  the  United  States  simply 
involves  the  last  stage  of  processing.  For 
exports  of  bulk  pasta,  the  merchandise 
is  packaged  in  Italy  into  "neutro"  bags, 
rather  than  into  the  finished  package 
size.  In  the  United  States  the  pasta  is 
merely  transferred  from  large  bags  into 
smaller  packages.  Thus,  while  we  do  not 
know  what  process  the  imaffiliated 
repacker  actually  employs,  the  only 
information  we  do  have  strongly 
suggests  that  the  nature  of  the 
repackaging  operation  is  minor  relative 
to  the  entire  process  of  pasta 
production. 

(D)  The  Extent  of  Production  Facilities 
in  the  United  States 

Like  the  level  of  investment,  the  only 
information  we  have  concerns  one 
processing  line  that  is  of  comparatively 
little  value,  and  was  in  operation  only 
temporarily.  Thus,  the  record  is 
inconclusive  as  to  the  extent  of 
production  facilities  in  the  United 
States. 

(E)  Whether  the  Value  of  the  Processing 
Performed  in  the  United  States 
Represents  a  Small  Proportion  of  the 
Value  of  the  Merchandise  Sold  in  the 
United  States 

Pagani  calculated  the  value  added  in 
the  United  States  as  the  price  it  paid  for 
repacking  on  a  per-unit  basis,  (i.e.  per 
one  one-pound  bag  of  pasta).  Using  this 
calculation,  Pagani  asserted  that  the 
value  of  the  processing  in  the  United 
States  is  significant.  Pagani  did  not 
provide  a  range  of  the  value  added  in  its 
public  version  of  its  submission. 
However,  our  analysis  of  Pagani's  data 
shows  that  the  value  of  the  processing 


^  Pagani  submitted  an  excerpt  from  a  book  that 
discussed  pasta  packaging.  However,  there  is  no 
way  to  determine  whether  this  information  is 
relevant  to  the  actual  operations  of  the  unaffiliated 
repacker. 


performed  in  the  United  States 
represents  a  small  proportion  of  the 
value  of  the  merchandise  sold  in  the 
United  States  (see  Proprietary  Analysis 
Memo). 

In  summary,  we  preliminarily  find 
that  the  record  evidence  supports  a 
finding  that  the  process  of  assembly  or 
completion  in  the  United  States  is 
minor  and  insignificant.  In  fact,  based 
on  a  review  of  the  record  evidence  it  is 
clear  that  the  actual  production  process 
for  the  pasta  is  concentrated  in  Pagani's 
pasta  production  facilities  in  Italy. 
While  some  of  the  statutory  factors  are 
inconclusive,  the  information  on  the 
record  tends  to  show  that  the 
repackaging  operation  in  the  United 
States  is  minor  and  insignificant.  The 
legislative  history  to  section  781(a) 
establishes  that  Congress  intended  the 
Department  to  make  determinations 
regarding  circumvention  on  a  case-by- 
case  basis  in  recognition  that  the  facts 
of  individual  cases  and  the  nature  of 
specific  industries  vary  widely.  In 
particular.  Congress  directed  the 
Department  to  focus  more  on  the  nature 
of  the  production  process  and  less  on 
the  difference  in  value  between  the 
subject  merchandise  and  the  imported 
parts  or  components.  See  S.  Rep.  No. 
103-412,  at  81-82  (1994).  Thus,  we 
believe  that  it  is  appropriate  to  place 
more  weight  on  the  nature  of  the 
production  and  packaging  process  (the 
latter  of  which  merely  involves 
removing  pasta  from  larger  bags  and 
placing  it  in  smaller  packages)  rather 
than  attempt  to  establish  a  numerical 
standard,  which  would  be  contrary  to 
the  intentions  of  Congress.  See  Carbon 
Steel  Products,  64  FR  at  40347. 
Therefore,  our  decision  is  based  more 
on  the  qualitative  nature  of  the  process 
rather  than  the  quantitative  amount  of 
the  value  added. 

(4)  Whether  the  Value  of  Imported  Parts 
or  Components  is  a  Significant  Portion 
of  the  Total  Value  of  the  Merchandise 

Under  section  781(a)(1)(D)  of  the  Act, 
the  value  of  the  imported  parts  or 
components  must  be  a  significant 
portion  of  the  total  value  of  the  subject 
merchandise  sold  in  the  United  States 
in  order  to  find  circumvention.  The 
major  parts  and  components  that  make 
up  repackaged  pasta  consist  of:  pasta, 
packaging  film,  and  cartons.  As 
discussed  in  the  section  of  this  notice 
entitled  Whether  Merchandise  Sold  in 
the  United  States  is  Completed  or 
Assembled  in  the  United  States  from 
Parts  or  Components  Produced  in  the 
Foreign  Country  with  Respect  to  which 
the  Orders  Apply,  in  all  instances  the 
btilk  pasta  is  imported  from  Italy.  For 
certain  scenarios  where  the  packaging 


film  and  cartons  used  in  the  repackaging 
were  produced  in  the  United  States,  the 
only  "imported  part  or  component"  was 
the  bulk  pasta.  In  the  remaining 
instances,  the  packaging  film  and 
cartons  are  imported  into  the  United 
States  along  with  the  bulk  pasta.  Based 
on  our  analysis,  the  value  of  Italian 
pasta  imported  in  bulk  constitutes  the 
great  majority  of  the  value  of  the 
finished  product  ultimately  sold  to 
customers  in  the  United  States  and  thus 
constitutes  a  significant  portion  of  the 
value  of  the  repackaged  pasta  [see 
Proprietary  Analysis  Memo). 

Other  Factors  To  Consider 

In  making  a  determination  whether  to 
include  parts  or  components  within  an 
order,  section  781(a)(3)  of  the  Act 
instructs  us  to  take  into  accoimt  such 
factors  as:  the  pattern  of  trade,  including 
sourcing  patterns;  whether  affiliation 
exists  between  the  exporter  of  the  parts 
and  the  person  who  assembles  or 
completes  the  merchandise  sold  in  the 
United  States;  and  whether  imports  into 
the  United  States  of  the  parts  produced 
in  the  foreign  country  have  increased 
after  the  initiation  of  the  investigation 
which  resulted  in  the  issuance  of  the 
order.  Each  of  these  factors  are 
examined  below. 

(1)  Pattern  of  Trade 

The  first  factor  to  consider  imder 
section  781(a)(3)  of  the  Act  is  changes 
in  the  pattern  of  trade,  including 
changes  in  the  sourcing  patterns  of  the 
bulk  pasta.  Before  the  antidumping  and 
countervailing  duty  orders  on  pasta 
from  Italy  were  issued,  Pagani  had  a 
well  established  food  service  channel  of 
trade  in  which  it  sold  pasta  in  packages 
of  five  pounds  or  less.  After  the 
antidumping  and  countervailing  duty 
orders  were  issued,  Pagani  began  selling 
bulk  pasta  for  repackaging  in  the  United 
States,  in  order  to  continue  to  supply 
pasta  to  its  food  service  customers. 
Pagani  began  this  repackaging  in  1997. 
Thus,  the  pattern  of  trade  changed  after 
the  imposition  of  the  orders. 

(2)  Affiliation 

The  second  factor  to  consider  under 
section  781(a)(3)  of  the  Act  is  whether 
the  manufacturer  or  exporter  of  the  bulk 
pasta  is  affiliated  with  the  entity  that 
repackages  the  merchandise  sold  in  the  • 
United  States  from  the  imported  bulk 
pasta.  Based  on  available  information, 
Pagani  and  the  U.S.  repacker  are  not 
affiliated  within  the  meaning  of  section 
771(33)  of  the  Act.  There  is  neither 
common  ownership,  direct  or  indirect 
control,  nor  a  joint  venture  between  the 
compjuiies. 
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party  if  that  party  has  "failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  a  request  for 
information."  Because  Pagani  refused  to 
comply  with  the  Department's  request 
for  information  without  adequate 
explanation  or  suggested  alternatives, 
we  find  that  Pagani  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  the  Department's  request. 
Pagani 's  refusal  to  respond  to  our 
questions  regarding  Pagani's  volume 
and  value  of  exports  impedes  our  ability 
not  only  to  determine  if  circumvention 
of  the  antidiunping  and  countervailing 
duty  orders  is  occurring,  but  also  to 
distinguish  between  its  bulk  imports  for 
repackaging  and  any  bulk  imports 
which  may  have  been  exempt  from  the 
scope  of  the  antidumping  and 
coimtervailing  duty  orders.  Therefore, 
the  adverse  inference  we  are  relying 
upon  in  accordance  with  section  776(b) 
of  the  Act  is  that  Pagani's  exports  of 
pasta  in  bulk  packages  to  the  United 
States,  for  repackaging  in  the  United 
States  prior  to  delivery  to  the  ultimate 
customer,  have  increased  over  the 
relevant  period. 

Summary  of  Statutory  Analysis 

As  discussed  above,  in  order  to  make 
an  affirmative  determination  of 
circumvention,  all  the  elements  under 
sections  781(a)(1)  of  the  Act  must  be 
satisfied,  taking  into  account  the  factors 
under  section  781(a)(2)  of  the  Act.  First, 
the  merchandise  repackaged  and  sold  in 
the  United  States  is  within  the  same 
class  or  kind  of  merchandise  that  is 
subject  to  the  order.  Second,  bulk  pasta 
was  exported  to  the  United  States  and 
then  assembled  into  smaller  packages  of 
five  pounds  or  less  after  importation. 
Third,  the  process  of  assembly  or 
completion  in  the  United  States  is 
minor  and  insignificant.  Thus,  we  find 
affirmative  evidence  of  circumvention 
in  accordance  with  sections  781(a)(1) 
and  (2)  of  the  Act.  We  next  considered 
the  factors  required  by  section  781(a)(3) 
of  the  Act,  in  reaching  our 
determination.  The  facts  concerning 
pattern  of  trade,  sourcing,  affiliation, 
and  import  trends  indicate  that  there  is 
circumvention  of  the  pasta  orders. 
Consequently,  our  statutory 
requirements  lead  us  to  find  that  diuing 
the  period  of  time  examined  there  was 
circumvention  of  the  orders  as  a  result 
of  the  repackaging  operation  discussed 
above. 

Certification  Option 

Pagani  certified  that  the  U.S. 
repackaging  operation,  which  began  in 
the  third  quarter  of  1997,  was 
terminated  for  long  cuts  in  1999.  With 
regard  to  short  cuts,  Pagani  submitted  a 


certification  from  the  U.S.  repacker 
stating  that  short  cuts  of  pasta  from 
Pagani  was  last  invoiced  on  February  8, 
2000.  Thus,  Pagani  asserts  that  the 
repackaging  operations  have  ceased. 

As  discussed  above  in  Pagani 
Proposed  Certification  Scheme,  Pagani 
requested  that  the  Department 
implement  a  certification  scheme, 
similar  to  the  program  presented  in  the 
Barilla  Circumvention  Inquiry,  whereby 
each  of  Pagani's  unaffiliated  U.S. 
customers  would  certify  that  it  would 
resell  all  pasta  purchased  from  Pagani  in 
the  packaging  in  which  the  pasta  was 
delivered  to  it,  and  would  not  repack 
any  pasta  from  packages  greater  than 
five  pounds  into  packages  of  five 
pounds  or  less.  According  to  Pagani, 
this  scheme  would  enable  the 
Department  to  exclude  bulk  pasta  that 
was  not  destined  for  repackaging  after 
importation,  e.g.,  bulk  pasta  shipped 
directly  to  institutional  or  food  service 
users,  from  the  scope  of  the 
antidumping  and  countervailing  duty 
orders. 

We  have  preliminarily  determined  to 
adopt  the  certification  scheme  proposed 
by  Pagani.  According  to  that  scheme, 
Pagani  and  each  of  Pagani's  unaffiliated 
customers  who  purchase  bulk  pasta 
would  certify  that  it  would  not 
repackage  any  bulk  pasta  into  packages 
of  five  pounds  or  less. 

Suspension  of  Liquidation 

We  have  made  an  affirmative  ' 
preliminary  finding  that  Pagani's 
activities  for  the  repacking  of  bulk  pasta 
into  packages  of  five  pounds  or  less  for 
sale  in  the  United  States  constitute 
circumvention.  The  merchandise 
subject  to  suspension  of  liquidation  is 
pasta  in  packages  of  greater  than  five 
pounds  as  defined  in  the  Scope  of  the 
Anti-circumvention  Inquiry  section  of 
this  notice,  unaccompanied  by  the 
appropriate  certification.  In  accordance 
with  section  773(d)  of  the  Act,  the 
Department  normally  directs  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  suspend 
liquidation  and  to  require  a  cash  deposit 
of  estimated  duties,  at  the  applicable 
rate,  on  all  unliquidated  entries  of  bulk 
pasta  from  Italy  not  accompanied  by 
appropriate  certification,  produced  by 
Pagani,  that  were  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  April  27,  2000,  the  date  of 
initiation  of  this  anti-cfrciunvention 
inquiry. 

However,  due  to  cessation  of  Pagani's 
circumvention  activity,  the  Department 
will  not  instruct  BCBP  to  require  such 
certification  until  such  time  as 
petitioner  or  other  interested  parties 
provide  to  the  Department  a  reasonable 
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basis  to  believe  or  suspect  that  the  order 
is  being  cfrcumvented.  If  such 
information  is  provided,  we  will  require 
certification  only  for  the  product(s)  for 
which  evidence  is  provided  that  such 
products  are  being  used  in  the 
cfrcumvention  of  the  order.  Normally 
we  will  requfre  only  the  importer  of 
record  to  certify  to  the  end-use  of  the 
imported  merchandise.  If  it  later  proves 
necessary  for  adequate  implementation, 
we  may  also  require  Pagani  to  provide 
such  certification  on  invoices 
accompanying  shipments  to  the  United 
States.  See  Notice  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  From  Japan;  and 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Japan  and  the 
Republic  of  South  Africa,  65  FR  25907 
(May  4,  2000). 

Notification  of  the  International  Trade 
Commission 

■  The  Department,  consistent  with 
section  781(e)  of  the  Act,  will  notify  the 
rrC  of  this  preliminary  determination  to 
include  the  merchandise  subject  to  this 
inquiry  within  the  antidumping  and 
countervailing  duty  orders  on  certain 
pasta  from  Italy.  Pursuant  to  section 
781(e)  of  the  Act,  the  ITC  may  request 
consultations  concerning  the 
Department's  proposed  inclusion  of  the 
subject  merchandise.  If,  after 
consultations,  the  ITC  believes  that  a 
significant  injury  issue  is  presented  by 
the  proposed  inclusion,  it  will  have  60 
days  to  provide  written  advice  to  the 
Department. 

Public  Comment 

Interested  parties  may  request  a 
hearing  within  10  days  of  publication  of 
this  notice.  Case  briefs  and/or  written 
comments  from  interested  parties  may 
be  submitted  no  later  than  20  days  from 
the  publication  of  this  notice.  Rebuttal 
briefs  and  rebuttals  to  comments, 
limited  to  issues  raised  in  those  briefs 
or  comments  may  be  filed  no  later  than 
27  days  after  publication  of  this  notice. 
Any  hearing,  if  requested,  will  be  held 
no  later  than  34  days  after  publication 
of  this  notice.  The  Department  will 
publish  the  final  determination  with 
respect  to  this  anti-circumvention 
inquiry,  including  the  results  of  its 
analysis  of  any  written  comments. 

This  affirmative  preliminary 
circumvention  determination  is  in 
accordance  with  section  781(a)  of  the 
Act  and  19  CFR  351.225. 


Dated:  August  30,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

[FR  Doc.  03-20046  Filed  8-5-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-880] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Barium 
Cart>onate  From  the  People's  Republic 
of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fafr  value. 

EFFECrrVE  DATE:  August  5,  2003. 
SUMMARY:  We  determine  that  barium 
carbonate  from  the  People's  Republic  of 
China  (PRC)  is  being  sold,  or  is  likely  to 
be  sold,  in  the  United  States  at  less  Uian 
fair  value  (LTFV),  as  provided  in  section 
735  of  the  Tariff  Act  of  1930,  as 
amended  the  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  Final  Determination  of  Investigation 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton  or  Tisha  Loeper-Viti  at 
(202)  482-0371  or  (202)  482-7425, 
respectively;  AD/CVD  Enforcement, 
Office  5,  Group  II,  Import 
Administration,  Room  1870, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

The  preliminary  determination  in  this 
investigation  was  published  on  March 
17,  2003.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Barium  Carbonate  from 
the  People's  Republic  of  China,  68  FR 
12664  (March  17,  2003)  (Preliminary 
Determination).  Since  the  preliminary 
determination,  the  following  events 
have  occurred. 

We  conducted  verification  of  the 
questionnaire  responses  of  Qingdao  Red 
Star  Chemical  Import  &  Export  Co.,  Ltd. 
(Qingdao  Red  Star)'  from  June  25 
through  June  30,  2003.  Qingdao  Red 


Star  filed  surrogate  value  information 
and  data  on  April  23  and  28,  2003,  and 
the  petitioner  ^  filed  surrogate  value 
information  and  data  on  April  28,  2003. 
Because  of  the  unique  circumstances 
surrounding  this  investigation,  which 
led  to  a  delay  in  the  scheduling  of 
verification, 3  and  because  both  parties 
also  suggested  surrogate  information 
after  the  regulatory  deadline  for  filing 
such  information,  we  have  accepted  the 
information  for  consideration  in  this 
final  determination. 

On  July  18,  2003.  Qingdao  Red  Star 
and  the  petitioner  filed  case  briefs.  Both 
parties  filed  rebuttal  bnefs  on  July  23, 
2003.  A  public  hearing  was  held  on  July 
25,  2003. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  barium  cariionate, 
regardless  of  form  or  grade.  The  product 
under  investigation  is  currently 
classifiable  under  subheading 
2836.60.0000  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Investigation  (POI) 

The  POI  is  January  1,  2002,  through 
June  30,  2002. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
proceeding  and  to  which  we  have 
responded  are  listed  in  the  Appendix  to 
this  notice  and  addressed  in  the  Issues 
and  Decision  Memorandum,  which  is 
hereby  adopted  by  this  notice.  Parties 
can  find  a  complete  discussion  of  the 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations  in 
this  public  memorandum  which  is  on 
file  in  the  Central  Records  Unit  (CRU), 
room  B-099  of  the  main  Department 
building.  In  addition,  a  complete 
version  of  the  Issues  and  Decision 
Memorandum  can  be  accessed  directly 
on  the  Internet  at  http://ia.ita.doc.gov. 
The  paper  copy  and  electronic  version 
of  the  Issues  and  Decision 
Memorandum  are  identical  in  content. 

Non-Market  Economy 

The  Department  has  treated  the  PRC 
as  a  non-market  economy  (NME) 
country  in  all  its  past  antidumping 
investigations.  See  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Ferrovanadium  from  the 


'  Cuizhou  Red  Star  Development  Co..  Ltd. 
(Guizhou  Red  Star),  was  the  producer  of  the  subject 
merchandise  sold  by  Qingdao  Red  Star  during  the 
period  of  Investigation  (POI). 


^  The  petitioner  is  Chemical  Products 
Corporation. 

^  There  was  a  delay  in  conducting  the  verificatian 
due  to  the  SARS  epidemic  in  the  PRC. 
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rate  applies  to  all  entries  of  the 
merchandise  under  investigation  except 
for  entries  from  Qingdao  Red  Star. 

When  analyzing  the  petition  for 
purposes  of  the  initiation,  the 
Department  reviewed  all  of  the  data 
upon  which  the  petitioners  relied  in 
calculating  the  estimated  dumping 
margin  and  determined  that  the  margin 
in  the  petition  was  appropriately 
calculated  and  supported  by  adequate 
evidence  in  accordance  with  the 
statutory  requirements  for  initiation.  In 
order  to  corroborate  the  petition  margin 
for  purposes  of  using  it  as  adverse  facts 
available,  we  examined  the  price  and 
cost  information  provided  in  the 
petition  in  the  context  of  our 
preliminary  determination.  For  further 
details,  see  Memorandum  to  Gary 
Taverman,  Director,  Office  5,  from 
David  Layton,  Tisha  Loeper-Viti  and 
Kristina  Boughton,  Case  Analysts,  Re: 
Corroboration  of  Secondary  Information, 
dated  March  10.  2003.  (Corroboration 
Memorandum).  We  received  no 
comments  on  this  decision  and  continue 
to  find  in  this  final  determination  that 
the  rate  contained  in  the  petition,  as 
recalculated,  has  probative  value.  With 
one  adjustment  for  a  clerical  error,  and 
additional  adjustments  to  the  petition 
information  noted  below,  we  have 
continued  to  apply  this  rate  in  the  final 
determination.  For  further  discussion, 
see  the  Preliminary  Determination. 

Since  the  preliminary  determination, 
we  have  obtained  new  information 
regarding  several  surrogate  values  and 
factors  applied  in  Chinese  production. 
In  order  to  take  into  account  the  more 
recent  information,  we  recalculated  the 
petition  margin  using,  where  possible, 
revised  surrogate  values  and  revised 
factors  to  value  the  petitioner's 
consumption  rates.  As  a  result  of  this 
recalculation,  the  PRC-wide  rate  is,  for 
the  final  determination,  81.30  percent. 
See  Corroboration  Memorandum,  and 
Memorandum  to  Gary  Taverman, 
Director,  Office  5,  from  David  Layton, 
Case  Analyst,  Re:  Recalculated  PRC- 
Wide  Rate',  dated  July  30,  2003,  (Final 
PCR-Wide  Rate  Memo). 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
India  remains  the  appropriate  primary 
surrogate  country  for  the  PRC.  For 
further  discussion  and  analysis 
regarding  the  surrogate  country 
selection  for  the  PRC,  see  the 
Preliminary  Determination.  Consistent 
with  the  preliminary  determination, 
where  we  were  unable  to  value  factor 
inputs  using  surrogate  values  in  India, 
we  have  relied  on  Indonesia  as  the 
secondary  surrogate  country. 


Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondents  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondents.  For  changes  from  the 
Preliminary  Determination  as  a  result  of 
verification,  see  the  Changes  Since  the 
Preliminary  Determination  section, 
below.  See  also  Memorandum  from 
Scott  Lindsay  and  Kristina  Boughton, 
International  Trade  Compliance 
Analysts  to  Gary  Taverman,  Office 
Director:  Verification  of  Sales  and 
Factors  of  Production  Data  Submitted  by 
Qingdao  Red  Star  Chemical  Import  & 
Export  Co.,  Ltd.,  dated  July  11,  2003. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  findings  at  verification 
and  on  our  analysis  of  the  comments 
received,  we  have  made  the  following 
adjustments  to  the  calculation 
methodologies  used  in  the  preliminary 
determination.  These  adjustments  tire 
discussed  in  detail  in  the  Issues  and 
Decision  Memorandum  and  in  the 
Memorandum  to  Gary  Taverman, 
Director,  Office  5,  from  Tisha  Loeper- 
Viti,  International  Trade  Compliance 
Analyst,  Re:  Factors  of  Production 
Valuation  for  Final  Determination, 
dated  July  30,  2003,  (Factors  of 
Production  Memorandum). 

1.  We  have  valued  carbon  dioxide  as 
a  direct  input  of  Qingdao  Red  Star's 
barium  carbonate  production,  instead  of 
the  upstream  inputs  used  in  Qingdao 
Red  Star's  self-produced  carbon  dioxide. 
See  Issues  and  Decision  Memorandum 
at  Comment  3. 

2.  We  valued  an  additional  raw 
material  input  that  was  not  valued  in 
the  preliminary  determination.  See  id. 
at  Comment  4. 

3.  We  valued  the  financial  ratios  on 
the  basis  of  a  single  Indian  producer  of 
barium  carbonate  for  a  fiscal  year  more 
contemporaneous  with  the  POL  See  id. 
at  Comment  6. 

4.  We  used  recalculated  consumption 
ratios  for  all  factors  based  on  the  total 
production  of  barium  carbonate  during 
the  POI  including  "off-grade"  barium 
carbonate.  See  id.  at  Comment  5. 

5.  We  updated  the  valuation  of  rail 
freight  charges  using  a  different  source 
for  rail  rates.  See  id.  at  Comment  7. 

6.  We  updated  the  valuation  of  truck 
freight  rates.  See  id.  at  Comment  8. 

7.  We  deducted  from  U.S.  price  an 
amount  for  brokerage  and  handling 
charges.  See  id.  at  Comment  9. 
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8.  We  deducted  from  U.S.  price  an 
amoimt  for  seaport  charges.  See  Factors 
of  Production  Memorandum. 

9.  We  updated  all  surrogate  values 
based  on  the  Monthly  Statistics  of  the 
Foreign  Trade  of  India.  See  id. 

10.  As  a  result  of  verification  findings, 
we  adjusted  the  reported  direct  labor 
hours  to  account  for  contract  labor.  See 
the  Factors  of  Production  Memorandum. 

11.  We  corrected  our  calculation  of 
electricity.  See  the  Factors  of  Production 
Memorandum. 

12.  We  corrected  a  ministerial  error 
from  the  preliminary  determination, 
where  we  inadvertently  failed  to  weight- 
average  U.S.  prices  in  the  margin 
calculation.  See  Issues  and  Decision 
Memorandum  at  Comment  10. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(l)(B)(ii)  of  the  Act,  we  are 
directing  the  U.S.  Bureau  of  Customs 
and  Border  Protection  (BCBP)  to 
continue  the  suspension  of  liquidation 
of  entries  of  subject  merchandise  from 
the  PRC,  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  March  17,  2003  (the  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register). 
We  will  instruct  the  BCBP  to  require  a 
cash  deposit  or  the  posting  of  a  bond 
equal  to  the  weighted-average  amount 
by  which  normal  value  exceeds  the  U.S. 
price,  as  indicated  in  the  chart  below. 
These  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

Final  Determination  of  Investigation 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  period  January  1 ,  2002 
through  June  30,  2002: 


Manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

Qingdao  Red  Star  Chemical 
Import  &  Export  Co  

34.44 

PRC-Wide  Rate  

81  30 

The  PRC-wide  rate  applies  to  all 
entries  of  the  merchandise  under 
investigation  except  for  entries  from 
Qingdao  Red  Star. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 


these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  BCBP 
officials  to  assess  antidumping  duties  on 
all  imports  of  subject  merchandise 
entered  for  consumption  on  or  after  the 
effective  date  of  the  suspension  of 
liquidation. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  retujn/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a    . 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  tiie  Act. 

Dated:  July  30,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas: 
Under  Secretary. 

Appendix — Decision  Memorandum 

Comment  1:  Surrogate  Value  of  Barite  Ore 
Comment  2:  Surrogate  Values  of  Two  Types 

of  Coal 
Comment  3:  Valuation  of  Carbon  Dioxide 
Comment  4:  Valuation  of  a  Minor  Input 
Comment  5:  Granting  Offsets  for  Byproducts 
Comment  6:  Calculation  of  Financial  Ratios 
Comment  7:  Valuation  of  Rail  Freight 
Comment  8:  Valuation  of  Truck  Freight 
Comment  9:  Deduction  of  Brokerage  and 

Handling 
Comment  10:  Use  of  Weighted- Average  U.S. 

Prices  in  Margin  Calculation 
Comment  11:  Reported  Consumption  of  Coal 

1 
Comment  12:  Consumption  Quantity 

Questions 

[FR  Doc.  0.3-20044  Filed  8-5-03;  8:45  am) 
BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-830] 

Notice  of  Initiation  of  Changed 
Circumstances  Review  and 
Consideration  of  Revocation  of  the 
Antidumping  Duty  Order:  Coumarin 
From  the  Peoples's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
summary:  In  accordance  with  19  CFR 
351.216(b),  Berje  Incorporated  (Berje),  a 
U.S.  importer  of  subject  merchandise 
and  an  interested  party  in  this 
proceeding,  filed  a  request  for  a  changed 
circumstances  review  of  the 
antidumping  duty  order  on  coumarin 
from  the  People's  Republic  of  China 
(PRC),  as  described  below.  In  response 
to  this  request,  the  Department  of 
Commerce  (the  Department)  is  initiating 
a  changed  circumstances  review  of  the 
antidumping  duty  order  on  coiunarin 
from  die  PRC. 

EFFECTIVE  DATE:  August  6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Addilyn  Chams-Eddine  or  Dana 
Mermelstein,  Office  of  AD/CVD 
Enforcement  VII,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW..  Washington  DC  20230; 
telephone:  (202)  482-0648  or  (202)  482- 
1391,  respectively. 

Background 

On  February  9,  1995,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  coumarin 
from  the  PRC.  See  Notice  of 
Antidumping  Order:  Coumarin  from  the 
Peoples  Republic  of  China.  60  FR  7751. 
On  June  23,  2003,  Berje,  a  U.S.  importer 
of  subject  merchandise  and  an 
interested  party  in  this  proceedings, 
requested  that  the  Department  conduct 
a  changed  circumstances  review  for  the 
purpose  of  revoking  the  antidumping 
duty  order  on  coumarin  from  the  PRC. 
According  to  Berje,  Rhone-Poulenc 
Specialty  Chemicals  Company  (Rhone- 
Poulenc),  the  petitioner,  was  the  only 
domestic  coumarin  producer  at  the  time 
of  the  original  investigation.  Since  the 
original  investigation,  Rhone-Poulenc 
has  changed  its  company  name  and  now 
does  business  under  the  name  Rhodia, 
Inc.  (Rhodia).  Berge  informed  the 
Department  that  Rhodia,  in  a  press 
release  dated  November  28,  2001, 
announced  its  intent  to  cease 
production  of  coumarin  in  2002.  Berje 
further  provided  information  obtained 
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review).  Section  751(b)(1) 
recluires  a  changed 

review  to  be  conducted 
of  a  request  which  shows 
c\TO  mistances  sufficient  to 
revjiew.  Section  351.222(g)  of 
's  regulations  provides 
Depitment  will  conduct  a 
circumstances  review  under  19 
and  may  revoke  an  order 
part)  if  it  determines  that 
accounting  for  substantially 
uction  of  the  domestic 
which  the  order  (or  the 
to  be  revoked)  pertains 
a  lack  of  interest  in  the 
by  the  order,  in  whole  or 
<  hanged  circumstances 
warr4nt  revocation. 

.  the  Department  finds  that 

and  other  information 
Berje  provides  sufficient 
ged  circumstances  to 
initiation  of  a  changed 
circimistance  s  review.  The  press  release, 
dated  Novem  ber  28,  2001,  announced 
Rhodia's  inte  it  to  cease  its  U.S. 
production  o  coumarin  in  2002.  Given 
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this  information  the  Department  will 
consider  whether  the  U.S.  industry 
maintains  an  interest  in  continuing  the 
order. 

Interested  parties  may  submit 
comments  for  consideration  in  the 
Department's  preliminary  results  not 
later  than  20  days  after  publication  of 
this  notice.  Responses  to  those 
comments  may  be  submitted  not  later 
than  10  days  following  submissions  of 
the  conmients.  All  written  comments 
must  be  submitted  in  accordance  with 
19  CFR  351.303,  and  must  be  served  on 
all  interested  parties  on  the 
Department's  service  list  in  accordance 
with  19  CFR  351.303. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circimistances 
review,  in  accordance  with  19  CFR 
351.221(c)(3)(i),  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based, 
and  a  description  of  any  acdons 
proposed  based  on  the  those  results. 
The  Department  will  also  issue  its  final 
results  of  review  within  270  days  after 
the  date  on  which  the  changed 
circumstances  review  is  initiated  or 
within  45  days  if  all  parties  agree,  in 
accordance  with  19  CFR  351.216(e'),  and 
will  publish  these  results  in  the  Federal 
Register. 

While  the  changed  circimistances 
review  is  underway,  the  current 
requirement  for  a  cash  deposit  of 
estimated  antidumping  duties  on  all 
subject  merchandise  will  continue 
unless  and  until  it  is  modified  pursuant 
to  the  final  results  of  the  changed 
circumstances  review. 

This  notice  is  in  accordance  with 
sections  751(b)(1)  of  the  Act  and  19  CFR 
351.216  and  351.222. 

Dated:  July  31,  2003, 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
|FR  Doc.  03-20048  Filed  8-5-03:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-831] 

Fresh  Garlic  From  the  People's 
Republic  of  China:  Partial  Rescission 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  partial  rescission  of 
the  antidumping  duty  administrative 


review  of  fresh  garlic  from  the  People's 
Republic  of  China. 

SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China. 
One  company  named  in  the  initiation  of 
this  review,  Fook  Huat  Tong  Kee  Pte., 
Ltd.,  had  no  exports  or  sales  of  the 
subject  merchandise  during  the  period 
of  review  and,  consequently,  we  are 
rescinding  the  review  of  this  company. 
In  addition,  the  review  requests  for 
Clipper  Manufacturing  Ltd.,  Huaiyang 
Hongda  Dehydrated  Vegetable 
Company,  Golden  Light  Trading 
Company,  Ltd.,  Good  Fate  International, 
Phil-Sino  International  Trading  Inc., 
and  Mai  Xuan  Fruitex  Co.,  Ltd.,  were 
withdrawn  subsequent  to  the  initiation 
of  the  administrative  review  and, 
therefore,  we  are  rescinding  the  review 
of  these  six  companies. 
EFFECTIVE  DATE:  August  6.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Ellman  or  Minoo  Hatten,  AD/CVD 
Enforcement  3,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-4852  and  (202)  482-1690, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Scope  of  the  Order 

The  products  covered  by  this 
antidumping  duty  order  are  all  grades  of 
garlic,  whole  or  separated  into 
constituent  cloves,  whether  or  not 
peeled,  fresh,  chilled,  frozen, 
provisionally  preserved,  or  packed  in 
water  or  other  neutral  substance,  but  not 
prepared  or  preserved  by  the  addition  of 
other  ingredients  or  heat  processing. 
The  differences  between  grades  are 
based  on  color,  size,  sheathing,  and 
level  of  decay. 

The  scope  of  this  order  does  not 
include  the  following:  (a)  garlic  that  has 
been  mechanically  harvested  and  that  is 
primarily,  but  not  exclusively,  destined 
for  non-fresh  use;  or  (b)  garlic  that  has 
been  specially  prepared  and  cultivated 
prior  to  planting  and  then  heuA^ested  and 
otherwise  prepared  for  use  as  seed. 

The  subject  merchandise  is  used  . 

principally  as  a  food  product  and  for 
seasoning.  The  subject  garlic  is 
currently  classifiable  under  subheadings 
0703.20.0010,  0703.20.0020, 
0703.20.0090,  0710.80.7060, 
0710.80.9750,  0711.90.6000.  and 
2005.90.9700  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
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Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
scope  of  this  order  is  dispositive.  In 
order  to  be  excluded  from  the 
antidumping  duty  order,  garlic  entered 
under  the  HTSUS  subheadings  listed 
above  that  is  (1)  mechanically  harvested 
and  primarily,  but  not  exclusively, 
destined  for  non-fresh  use  or  (2) 
specially  prepared  and  cultivated  prior 
to  planting  and  then  harvested  and 
otherwise  prepared  for  use  as  seed  must 
be  accompanied  by  declarations  to  the 
Customs  Service  to  that  effect. 

Background 

On  November  1,  2002,  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China 
(PRC).  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  67 
FR  66612.  With  the  exception  of 
Huaiyang  Hongda  Dehydrated  Vegetable 
Company  (Hongda),  the  period  of 
review  (POR)  is  November  1,  2001, 
through  October  31.  2002.  For  Hongda, 
the  POR  is  May  1,  2002,  through 
October  31,  2002,  because  on  June  19, 
2003,  we  issued  the  final  results  for  the 
new  shipper  review  of  Hongda  covering 
the  period  from  November  1,  2001, 
through  April  30,  2002.  See  Fresh  Garlic 
From  the  People's  Republic  of  China: 
Final  Results  of  Antidumping  Duty  New 
Shipper  Review,  68  FR  36767  (June  19, 
2003).  We  received  three  requests  for  an 
administrative  review.  For  two 
companies,  Jinan  Yipin  Corporation, 
Ltd.  (Jinan  Yipin),  and  Shandong  Heze 
International  Trade  and  Developing 
Company  (Shandong  Heze),  the 
petitioners  (the  Fresh  Garlic  Producers 
Association  and  its  individual  members) 
and  the  respondents  requested  a  review 
of  sales  of  subject  merchandise  to  the 
United  States  during  the  POR.  In 
addition  to  these  two  respondents,  the 
petitioners  requested  a  review  of  the 
sales  of  eleven  other  companies.  Two  of 
the  companies  for  which  an 
administrative  review  was  requested 
also  requested  that  the  Department 
initiate  new  shipper  reviews.  Based 
upon  oiu-  initial  examination  of  their 
new  shipper  review  requests,  we 
conditionally  determined  that  they  were 
new  shippers  of  subject  merchandise 
and  subsequently  initiated  new  shipper 
reviews. 

On  December  26,  2002,  we  published 
in  the  Federal  Register  the  Notice  of 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 


Reviews  (67  FR  78772)  in  which  we 
initiated  the  administrative  review  of 
the  antidumping  duty  order  on  &«sh 
garlic  from  the  PRC. 

On  January  17,  2003,  the  petitioners 
withdrew  their  request  for  review  for 
Clipper  Manufacturing,  Ltd  (Clipper). 
As  this  withdrawal  was  made  before  the 
90-day  deadline  established  by  19  CFR 
351.213(d)(1),  we  found  it  to  be 
submitted  in  a  timely  manner  and 
subsequently  informed  Clipper  that  it 
need  not  respond  to  our  antidumping 
questionnaire.  See  letter  from  Laurie 
.  Parkhill  to  Clipper,  dated  January  31, 
2003. 

On  February  3,  2003,  the  Department 
received  a  letter  from  Fook  Huat  Tong 
Kee  Pte.,  Ltd.  (FHTK),  certifying  that  it 
had  no  entries,  exports,  or  sales  of  the 
subject  merchandise  diuing  the  POR. 
Our  review  of  import  data  from  the 
Bureau  of  Customs  and  Border 
Protection  supports  the  claim  that  there 
were  no  entries  of  subject  merchandise 
produced  by  FHTK  during  die  POR.  We 
issued  a  memorandum  notifying  the 
parties  of  our  intent  to  rescind  the 
administrative  review  of  FHTK.  See 
Memorandum  from  Analyst  to  the  File, 
dated  July  21,  2003.  On  July  23,  2003, 
the  petitioners  responded,  indicating 
that  they  had  no  comments  on  the 
preliminary  rescission  with  respect  to 
FHTK.  See  Memorandum  from  Analyst 
to  the  File,  date  July  23,  2003. 

On  April  28,  2003,  the  petitioners 
submitted  ^  letter  withdrawing  their 
review  request  for  Hongda  and  on  June 
10,  2003,  the  petitioners  submitted  a 
letter  withdrawing  their  request  for  a 
review  of  four  other  companies  Golden 
Light  Trading  Company,  Ltd.  (Golden 
Light),  Good  Fate  International  (Good 
Fate),  Phil-Sino  International  Trading 
Inc.  (Phil-Sino),  and  Mai  Xuan  Fruitex 
Co.,  Ltd.  (Mai  Xuan). 

On  July  29,  2003,  Hongda  and  several 
importers  of  subject  merchandise 
submitted  comments  in  opposition  to 
the  potential  rescission  of  the 
administrative  review  of  Hongda. 
Hongda  argues  that  it  was  the  victim  of 
identity  theft  and  concomitant  fraud 
during  the  POR.  Accordingly,  Hongda 
asserts,  the  Department  should  continue 
with  the  review  to  determine  which 
imports  under  Hongda's  name  were 
legitimate.  Simdarly,  the  importers 
argue  that  fraudulent  import  schemes  in 
recent  years  have  been  used  to  avoid   - 
antidumping  duties,  threatening  to  shut 
down  completely  the  U.S.  market  for 
Chinese  agricultural  products,  emd  that 
these  schemes  have  been  used  against 
Hongda  on  entries  during  the  POR. 
Thus,  as  a  matter  of  policy,  the 
importers  contend  that  the  Department 
should  continue  its  review  of  Hongda  to 


learn  more  about  these  alleged  schemes 
and  develop  effective  administrative 
techniques  to  counter  such  schemes. 

Partial  Rescission  of  Administrative 
Review 

Because  FHTK  had  no  entries, 
exports,  or  sales  of  the  subject 
merchandise,  pursuant  to  19  CFR 
351.213(d)(3)  we  are  rescinding  the 
review  with  respect  to  FHTK. 

With  respect  to  the  petitioners' 
withdrawal  of  thefr  review  request  for 
Clipper,  as  stated  above,  we  find  the 
petitioners'  withdrawal  was  submitted 
in  a  timely  manner,  pursuemt  to  19  CFR 
351.213(d)(1),  and  we  are  rescinding  the 
review  of  Clipper. 

With  respect  to  the  petitioners'" 
withdrawal  of  their  review  request  for 
Hongda,  Golden  Light,  Good  Fate,  Phil- 
Sino,  and  Mai  Xuan,  although  the 
petitioners  withdrew  their  review 
request  for  these  five  companies  after 
the  90-day  deadline,  the  Department's 
regulations  at  19  CFR  351.213(d)(1) 
permit  an  extension  of  the  deadline  if 
"it  is  reasonable  to  do  so."  We  have  not 
committed  significant  resources  to  date 
to  the  review  of  Hongda,  Golden  Light, 
Good  Fate,  Phil-Sino,  and  Mai  Xuan. 
Furthermore,  the  petitioners  were  the 
only  party  to  request  an  administrative 
review  of  these  companies. 

We  have  received  no  submissions 
opposing  the  withdrawal  of  the 
petitioners'  requests  as  they  pertain  to 
Golden  Light,  Good  Fate.  Phil-Sino,  and 
Mai  Xuan.  Although  Hongda  and 
several  importers  expressed  concerns 
pertaining  to  the  rescission  of  the 
administrative  review. of  Hongda,  the 
arguments  they  presented  pertain  to 
allegations  involving  fraud.  The 
investigation  of  alleged  fraudulent 
activities  is  within  the  statutory 
purview  of  the  Bureau  of  Immigration 
and  Customs  Enforcement  (ICE).  See  19 
use  1592.  Thus,  we  will  refer  Hongda's 
and  the  importers'  allegations  of 
inappropriate  conduct  to  ICE. 

For  the  above  reasons,  we  determine 
that  it  is  reasonable  to  extend  the 
deadline  for  withdrawal  of  the  requests 
for  review  of  Hongda,  Golden  Light, 
Good  Fate,  Phil-Sino,  and  Mai  Xuan, 
and  we  are  rescinding  the  review  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  PRC  with  respect  to  these 
companies.  This  administrative  review 
will  continue  with  respect  to  Jinan 
Yipin,  Shandong  Heze,  Top  Pearl  Ltd., 
and  Wo  Hing  (H.K.)  Trading  Co. . 

This  notice  is  published  in 
accordance  with  section  751  of  the 
Tariff  Act  of  1930,  as  amended,  and  19 
CFR  351.213(d)(4). 
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DEPARTM^  OF  COMMERCE 
International  Trade  Administration 

[A-570-803] 

Notice  of  Decision  of  the  Court  of 
Intemationqi  Trade:  l-leavy  Forged 
Hand  Tools  iFrom  the  People's 
Republic  of  China 

AGENCY:  Imp  ort  Administration, 
Internationa  Trade  A-^ministration, 
Department  af  Commerce. 
ACTION:  Noti  :e  of  decision  of  the  Court 
of  Internatio  aa\  Trade. 


Oi 


SUMMARY: 
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July  28,  2003,  the  United 
of  International  Trade  (CIT) 
Department  of  Commerce's 
redetermination  on  remand  of 
Its  of  the  seventh 

review  of  the 
duty  orders  on  heavy 
tools  from  the  People's 
I  ]hina.  See  Fujian 

Equipment  Import  &■ 
Corporation,  et  al.  v.  United 
03-92  (Crr  July  28. 
11).  Consistent  with  the 
United  States  Court  of 
he  Federal  Circuit  (Federal 
fimken  Co.  v.  United  States, 
(Fed.  Cir.  1990)  (Timken). 
Department  is  notifying  the  public 
and  the  CIT's  earlier 
is  case,  discussed  below, 
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original  results. 

August  6.  2003. 
INFORMATION  CONTACT: 
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II.  Import 
(on,  International  Trade 
U.S.  Department  of 
1 4th  Street  and  Constitution 
V  Washington.  DC  20230; 
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information: 


11. 1999.  the  Department 
(the  Department) 
1  lotice  of  the  final  results  of 
4dministrative  review  of  the 
duty  order' on  heavy  forged 
the  People's  Republic  of 
fisavy  Forged  Hand  Tools, 
I  Jnfinished,  With  or  Without 
the  People's  Republic  of 
Results  and  Partial 
ntidumping  Duty 


frDm 


Administrative  Reviews,  64  FR  43659 
(August  11, 1999)  (Final  Results). 
Subsequent  to  the  Department's  Final 
Results,  the  respondent  filed  a  lawsuit 
with  the  err  cnallenging  these  results. 
Thereafter,  the  CIT  issued  an  Order  and 
Opinion  dated  July  17,  2000,  in  Fujian 
Machinery  and  Equipment  Import  &■ 
Export  Corporation,  et  al.  v.  United 
States,  178  F.  Supp.  2d  1305  (Ct.  Int'l 
Trade  2001)  (Fujian  I),  remanding 
several  issues  to  the  Department. 
Pursuant  to  Fujian  I,  the  Department 
filed  its  remand  results  on  February  20, 
2002.  The  CIT  reviewed  and  affirmed 
the  Department's  final  results  of 
redetermination  in  Fujian  Machinery 
and  Equipment  Import  &■  Export 
Corporation,  et  al.  v.  United  States,  Slip 
Op.  03-92  (CIT  July  28,  2003)  (Fujian 
11). 

Timken  Notice 

In  its  decision  in  Timken,  the  Federal 
Circuit  held  that,  pursuant  to  19  U.S.C. 
1516a(e),  the  Department  must  publish 
notice  of  a  decision  of  the  CIT  which  is 
"not  in  harmony"  with  the 
Department's  results.  The  CIT's  decision 
in  Fujian  II  was  not  in  harmony  with  the 
Department's  final  antidumping  duty 
results  of  review.  Therefore,  publication 
of  this  notice  fulfills  the  obligation 
imposed  upon  the  Department  by  the 
decision  in  Timken.  In  addition,  this 
notice  will  serve  to  continue  the 
suspension  of  liquidation.  If  this 
decision  is  not  appealed,  or  if  appealed, 
if  it  is  upheld,  the  Department  will 
publish  amended  final  antidumping 
duty  results. 

Dated:  August  1.  2003. 

Joseph  A.  Spetrini/ 

Acting  Assistant  Secretary  for  Grant  Aldogas, 
Under  Secretary. 

|FR  Doc.  03-20047  Filed  8-5-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-583-831] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Taiwan:  Preliminary  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration,     - 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  preliminary  results 
and  partial  rescission  of  antidumping 
duty  administrative  review  of  stainless 
steel  sheet  and  strip  in  coils  from 
Taiwan. 


summary:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  ("SSSS") 
from  Taiwan  in  response  to  requests 
from  respondents  Yieh  United  Steel 
Corporation  ("YUSCO")  and  Chia  Far 
hidustrial  Factory  Co.,  Ltd.  ("Chia  Far"), 
and  petitioners  '  who  requested  a 
review  of  YUSCO,  Tung  Mung 
Development  Co.,  Ltd.  ("Tung  Mung"), 
Ta  Chen  Stainless  Pipe  Company  Ltd. 
("Ta  Chen"),  and  Chia  Far  and  any  of 
their  affiliates  in  accordance  with 
section  351.213  of  the  Department's 
regulations.  This  review  covers  imports 
of  subject  merchandise  from  YUSCO, 
Tung  Mimg,  Ta  Chen,  and  Chia  Far.  The 
period  of  review  ("POR")  is  July  1,  2001 
through  June  30,  2002. 

Our  preliminary  results  of  review 
indicate  that  Chia  Far  and  YUSCO  have 
sold  subject  merchandise  at  less  than 
normal  value  ("NV")  during  the  POR. 
Additionally,  Tung  Mung  did  not 
participate  in  this  review.  Therefore,  we 
are  applying  an  adverse  facts  available 
("AFA")  rate  to  all  sales  and  entries  of 
Tung  Mung's  subject  merchandise 
during  the  POR.  Lastly,  we  have 
preliminarily  determined  to  rescind  the 
review  with  respect  to  Ta  Chen,  because 
the  evidence  on  the  record  indicates 
that  it  had  no  shipments  of  subject 
merchandise  to  the  United  States  during 
the  POR.  If  these  preliminary  results  are 
adopted  in  our  final  results  of  this 
administrative  review,  we  will  instruct 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  ("Customs")  to  assess 
antidumping  duties  on  entries  of 
YUSCO's,  Chia  Par's  and  Tung  Mung's 
merchandise  during  the  POR,  in 
accordance  with  751(a)(2)(C)  of  the 
Tariff  Act  of  1930  ("The  Act"),  and 
sections  351.106(c)  and  351.212(b)  of 
the  Department's  regulations. 

We  invite  interested  parties  to 
conunent  on  these  preliminary  results. 
We  will  issue  the  final  results  no  later 
than  120  days  from  the  date  of 
publication  of  this  notice. 
effective  date:  August  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  LaCivita  (Ta  Chen,  Tung  Mung); 
Lilit  Astvatsatrian  (Chia  Far);  Peter 
Mueller  (YUSCO);  or  Bob  Boiling, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 


•  Allegheny  Ludlum,  AK  Steel  Corporation 
(formerly  Annco.  Inc.)  J&L  Speciality  Steel.  Inc., 
North  American  Stainless.  Bufler-Armco 
Independent  Union.  Zanesville  Armco  Independent 
Union,  and  the  United  Steelworkers  of  America, 
AFL-aO/CXC. 
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telephAie:  (202)  482-4243,  (202)  482- 
6412,  (202)  482-5811  or  (202)  482-3434, 
respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  1,  2002,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Taiwan.  See  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation,  67  FR  44172  (July  1. 
2002).  On  July  30,  2002.  YUSCO  and 
Chia  Far,  producers  and  exporters  of 
subject  merchandise  during  the  POR,  in 
accordance  with  section  351.213(b)  of 
the  Department's  regulations,  requested 
an  administrative  review  of  the 
antidimiping  order  covering  the  period 
July  1,  2001  through  June  30,  2002.  On 
July  31,  2002,  petitioners  also  requested 
a  review  of  YUSCO,  Tung  Mung,  Ta 
Chen,  and  Chia  Far  and  its  affiliates.  On 
August  27,  2002,  the  Department 
published  in  the  Federal  Register  a 
notice  of  initiation  of  administrative 
review  of  this  order.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  67  FR  55000 
(August  27,  2002). 

On  September  4,  2002,  the 
Department  issued  questionnaires  to 
YUSCO,  Tung  Mung,  Chia  Far  and  Ta 
Chen.  On  September  26,  2002,  Ta  Chen 
certified  to  the  Department  that  it  had 
no  sales,  entries  or  shipments  of  subject 
merchandise  to  the  United  States  diu°ing 
the  POR,  and  requested  an  exemption 
from  answering  the  questiormaire.  Tung 
Mung  did  not  respond  to  the 
Department's  questionnaire. 

On  October  9  and  October  23,  2002, 
YUSCO  submitted  its  Sections  A 
through  D  questionnaire  responses.  On 
December  10,  2002  and  January  24, 
2003,  we  issued  supplemental  Sections 
A  through  D  questionnaires  to  YUSCO. 
On  January  9  euid  February  14,  2003. 
YUSCO  submitted  its  supplemental 
Sections  A  through  D  questioimafre 
responses.  On  February  21  and  March 
19,  2003,  we  issued  second 
supplemental  Sections  A  through  D 
questionnaires  to  YUSCO  and  on  March 
19  and  April  7,  2003,  YUSCO  submitted 
its  second  supplemental  Sections  A 
through  D  questionnaire  responses.  On 
April  7,  2003,  we  issued  a  supplemental 
questionnaire  to  YUSCO  concerning 
affiliation  and  on  A.pril  16,  2003, 
YUSCO  responded.  On  May  2.  2003,  we 
issued  a  third  supplemental  Sections  A 
through  C  questionnaire  to  YUSCO,  and 


on  June  11,  2003,  we  issued  a  second 
supplemental  questionnaire  to  YUSCO 
concerning  affiliation.  On  Mav  16  and 
June  20,  2003,  "HJSCO  submitted  its 
third  supplemental  Sections  A  through 
C  questionnaire  responses,  and 
answered  the  second  supplemental 
questionnaire  concerning  affiliation.  On 
July  3,  2003  we  issued  a  third 
supplemental  questionnaire  to  YUSCO 
concerning  affiliation,  and  on  July  10, 
2003,  YUSCO  submitted  its  response. 
Finally,  on  July  18,  2003,  we  issued  a 
fourth  supplemental  questiormaire  to 
YUSCO  concerning  affiliation  and 
YUSCO  submitted  its  response  on  July 
28,  2003. 

On  October  9  and  October  18,  2002, 
Chia  Far  submitted  its  Sections  A 
tiirough  D  questionnaire  responses.  We 
issued  supplemental  Sections  A  through 
D  questionnaires  to  Chia  Far  on 
February  13  and  February  26,  2003.  On 
March  3  and  March  12,  2003,  Chia  Far 
submitted  its  supplemental  Sections  A 
through  D  questionnaire  responses.  On 
March  20,  2003,  we  issued  a  second 
supplemental  Sections  A  through  C 
questionnaire  to  Chia  Far  and  Chia  Far 
responded  on  March  28,  2003.  On  April 
10,  2003,  we  issued  a  third 
supplemental  Sections  A  through  D 
questionnaire  to  Chia  Far  and  Chia  Far 
submitted  its  response  on  April  24, 
2003.  We  issued  a  fourth  supplemental 
Sections  B  and  D  questionnaire  to  Chia 
Far  on  May  2,  2003  and  Chia  Far 
responded  on  May  13,  2003.  On  June  30, 
2003,  we  issued  a  fifth  supplemental 
Sections  B  through  D  questionnaire  to 
Chia  Far  and  Chia  Far  responded  on 
July  10,  2003.  On  July  14,  2003.  we 
issued  a  sixth  supplemental  Section  B 
questionnaire  to  Chia  Far  and  Chia  Far 
submitted  its  response  on  July  21,  2003. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit. 
The  Department  has  extended  the  time 
limit  for  the  preliminary  results  in  this 
review  on  two  separate  occasions.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Taiwan:  Extension  of  Time  Limits 
for  Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR 
14195  (March  24,  2003);  and  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Taiwan:  Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  68  FR 
27782  (May  21,  2003).  The  current 
deadline  for  the  preliminary  results  in 
this  review  is  July  31,  2003. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 


Scope  of  the  Review 

For  purposes  of  this  review,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  c6ld-r3lled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  at 
subheadings:  7219.13.00.31, 
7219.13.00.51,  7219.13.00.71. 
7219.13.00.81  ,  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20. 
7219.32.00.25,  7219.32.00.35. 
7219.32.00.36.  7219.32.00.38. 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38, 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20, 
7219.34.00.25,  7219.34.00.30, 
7219.34.00.35,  7219.35.00.05. 
7219.35.00.15.  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80, 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05.  7220.20.60.10. 
7220.20.60.15.  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60.  7220.20.70.80, 
7220.20.80.00.  7220.20.90.30. 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60.  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  covered  by  this  order  is 
dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  Sheet  and  strip 
.that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length.  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
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not  more  thab  9.5  nun),  and  (5)  razor 
blade  steel,  qtazor  blade  steel  is  a  flat- 
rolled  product  of  stciinless  steel,  not 
further  work  sd  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  2,  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  )ercent  chromiiun,  and 
certified  at  t]  le  time  of  entry  to  be  used 
in  the  manul  actiue  of  razor  blades.  See 
Chapter  72  oif  the  HTS,  "Additional  U.S. 
Note"  1(d). 

In  respons  3  to  comments  by  interested 
parties,  the  I  epartment  also  determined 
that  certain  s  pecialty  stainless  steel 
products  wei  e  excluded  from  the  scope 
of  the  invest  gation  and  the  subsequent 
order.  These  excluded  products  are 
described  be  ow. 

Flapper  va  Ive  steel  is  defined  as 
stainless  stee  I  strip  in  coils  containing, 
by  weight,  b<  tween  0.37  and  0.43 
percent  carb(»n,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains ,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.51 1  percent,  and  sulfur  of 
0.020  percen  t  or  less.  The  product  is 
manufacture  i  by  means  of  vacuum  arc 
remelting,  w  th  inclusion  controls  for 
sulphide  of  i  o  more  than  0.04  percent 
and  for  oxid<  of  no  more  than  0.05 
percent.  Flap  per  valve  steel  has  a  tensile 
strength  of  b  stween  210  and  300  ksi, 
yield  strengt!  i  of  between  170  and  270 
ksi,  plus  or  n  linus  8  ksi.  and  a  hardness 
(Hv)  of  betwren  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  spec  ialty  flapper  valves  in 
compressors, 

Also  exclu  led  is  a  product  referred  to 
as  suspensio:  i  foil,  a  specialty  steel 
product  usee  in  the  manufactiue  of 
suspension  a  ssemblies  for  computer 
disk  drives,  i  uspension  foil  is  described 
-as  302/304  gi  ade  or  202  grade  stainless 
steel  of  a  thi(  kness  between  14  and  127 
microns,  wit  i  a  thickness  tolerauce  of 
plus-or-minxj  s  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  f  jil  must  be  supplied  in  coil 
widths  of  nol  more  than  407  mm,  and 
with  a  mass  i  if  225  kg  or  less.  Roll  marks 
may  only  be  nsible  on  one  side,  with 
no  scratches  jf  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection  and 
flatness  of  l.i  •  mm  over  685  mm  length. 

Certain  sta  nless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  froi  n  the  scope  of  the  order. 
This  stainlesi  i  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  m«  tallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  c  italytic  converters.  The 
steel  contain  ;,  by  weight,  carbon  of  no 


more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromiimi  of 
between  19  and  22  percent,  aliuninum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  m."  ^  • 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  ("ASTM")  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
ruptiue  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  3 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1 700  Mpa  and  ultimate  tensile 


^"Amoknjme  lU"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
^  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 


Strengths  as  high  as  1 750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."'' 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  the  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives). ^  This  steel  is  similar  to 
AISI  grade  420,  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfiu'  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobadt.  This  steel  is 
sold  vmder  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdeniun  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  jio 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6".6 

Partial  Rescission  of  Review 

As  noted  above,  Ta  Chen  certified  to 
the  Department  that  it  had  no  shipments 
of  subject  merchandise  to  the  United 
States  during  the  POR.  The  Department 
subsequently  contacted  Customs  and 
requested  them  to  conduct  an  inquiry 
into  Ta  Chen's  exports  to  the  United 
States  during  the  POR.  The  Department 


•"Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 

'This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

»"CTN4  Mo,"  "GIN5"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America.  Ltd. 
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also  reviewed  Customs'  data  available  to 
it.  See  Memorandum  from  Laurel 
LaCivita  to  the  File,  No  Shipment 
Inquiry  for  Ta  Chen  Stainless  Steel  Pipe 
Co..  Ltd.  ("Ta  Chen"),  dated  July  16, 
2003.  There  is  no  evidence  on  the 
record  which  indicates  that  Ta  Chen 
made  exports  of  subject  merchandise 
during  the  POR.  Therefore,  in 
accordance  with  section  351.213(d)(3)  of 
the  Department's  regul^ons  and 
consistent  with  the  Department's 
practice,  we  are  preliminarily 
rescinding  our  review  with  respect  to  Ta 
Chen.  See  e.g.,  Certain  Welded  Carbon 
Steel  Pipe  and  Tube  from  Turkey;.  Final 
Results  and  Partial  Rescission  of 
Antidumping  Administrative  Review,  63 
FR  35190,  35191  (June  29,  1998);  and 
Certain  Fresh  Cut  Flowers  from 
Colombia;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  62  FR  53287, 
53288  (October  14,  1997). 

Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  withholds 
information  that  has  been  requested  by 
the  Department,  fails  to  provide  such 
information  in  a  timely  manner  or  in  the 
form  requested,  significantly  impedes  a 
proceeding  under  the  antidumping 
statute,  or  provides  information  that 
cannot  be  verified,  the  Department  shall 
use  facts  available  in  reaching  the 
applicable  determination.  In  selecting 
from  among  the  facts  otherwise 
available,  section  776(b)  of  the  Act 
authorizes  the  Department  to  use  an 
adverse  inference  if  the  Department 
finds  that  a  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  requests  for  information. 
See  also  the  Statement  of 
Administrative  Action  to  the  URAA,  H. 
Doc.  103-316  (1994)  at  870  {"SAA") 
(further  discussing  the  application  of 
adverse  facts  available). 

For  the  preliminary  results  of  review, 
in  accordance  with  section  776(a)(2)  of 
the  Act,  we  have  determined  that  the 
use  of  facts  available  is  appropriate  for 
Tung  Mung,  since  it  did  not  respond  to 
the  Department's  questionnaire. 
Pursuant  to  section  782(d)  of  the  Act, 
after  the  Department  did  not  receive  a 
response  to  its  questionnaire,  we 
confirmed  that  "Tung  Mung  did  not 
intend  to  participate  in  this  review,  and 
that  it  understood  the  potential  results 
if  it  chose  not  to  cooperate  fiulher  in  the 
administration  of  the  review.  See 
Memorandum  from  Laiuel  LaCivita  to 
the  File,  Third  Administrative  Review: 
Stainless  Steel  Sheet  and  Strip  from 
Taiwan,  dated  July  16,  2003.  Because 
Tung  Mimg  failed  to  provide  any 
information  on  the  record  for  this 


administrative  review,  we  have  no 
alternative  but  to  apply  total  facts 
available  to  Tung  Mung. 

As  noted  above,  in  selecting  facts 
otherwise  available,  pursuant  to  section 
776(b)  of  the  Act,  the  Department  may 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party,  such  as  Tung  Mung,  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  to  comply  with  requests  for 
information.  Consistent  with 
Department's  practice  in  cases  where  a 
respondent  fails  to  participate  in  an 
administrative  review,  as  adverse  facts 
available,  we  have  applied  a  margin 
based  on  the  highest  appropriate  margin 
from  this  or  any  prior  segment  of  the 
proceeding.  See  Elemental  Sulphur 
From  Canada:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  65  FR  11980. 11981  (March  7, 
2000). 

The  Department  notes  that  while  the 
highest  margin  calculated  during  this  or 
any  prior  segment  of  the  proceeding  is 
34.95  percent,  this  margin  represents  a 
combined  rate  applied  in  a  channel 
transaction  in  the  investigation  of  this 
proceeding  based  on  middleman 
dumping  by  Ta  Chen.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Sheet 
and  Strip  from  Taiwan,  64  FR  30592, 
30623  (June  8,  1999)  ("SSSS 
Investigation").  Where  circumstances 
indicate  that  a  particular  margin  is  not 
appropriate  as  adverse  facts  available, 
the  Department  will  disregard  the 
margin  and  determine  another,  more 
appropriate  one  as  facts  available.  See 
Fresh  Cut  Flowers  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  6812, 
6814  (February  22, 1996)  (where  the 
Department  disregarded  the  highest 
margin  for  use  as  adverse  facts  available 
because  the  margin  was  based  on 
another  company's  uncharacteristic 
business  expense,  resulting  in  an 
unusually  high  margin).  Because  the 
middleman  dumping  calculated  margin 
would  be  inappropriate,  given  that  the 
record  does  not  indicate  that  any  of 
Tung  Mung's  exports  to  the  United 
States  diuing  the  POR  involved  a 
middleman,  the  Department  has  applied 
the  highest  margin  from  any  segment  of 
the  proceeding  for  a  producer's  direct 
exports  to  the  United  States,  without 
middleman  dumping,  which  is  21.10 
percent. 

The  rate  of  21.10  percent  was  applied 
in  the  first  administrative  review  to 
another  respondent  and  constitutes 
secondary  information.  Section  776(c)  of 
the  Act  requires  the  Department,  to  the 
extent  practicable,  to  corroborate 
secondary  information  from 


independent  sources  that  are  reasonably 
at  its  disposal.  The  SAA  clarifies  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value.  See  SAA  at  870.  As 
noted  in  Tapered  Roller  Bearings,  Four 
Inches  or  Less  in  Outside  Diameter,  and 
Components  Thereof,  from  Japan; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Administrative 
Reviews.  61  FR  57391,  57392  (November 
6, 1996),  to  corroborate  secondary 
information,  the  Department  will,  to  the 
extent  practicable,  excimine  the 
reliability  and  relevance  of  the 
information  used.  However,  there  are  no 
independent  sources  in  this  case  from 
which  the  Department  can  derive 
calculated  diunping  margins.  Therefore, 
unlike  other  types  of  information  such 
as  input  costs  or  selling  expenses,  the 
only  source  of  diunping  margins  is  the 
calculated  dumping  margins  from 
previous  administrative  determinations. 

The  Department  corroborated  the 
information  used  to  establish  the  21.10 
percent  rate  in  the  first  administrative 
review,  finding  the  information  to  be 
both  reliable  and  relevant.  See  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
Taiwan;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review,  67  FR  6682, 
6684  (February  13,  2002)  and 
accompanying  Issues  and  Decision 
Memorandum  at  Comment  28.  Nothing 
on  the  record  of  this  instant 
administrative  review  calls  into 
question  the  reliability  of  this  rate. 
Furthermore,  with  respect  to  the 
relevance  aspect  of  corroboration,  the 
Department  will  consider  information 
reasonably  at  its  disposal  as4o  whether 
there  are  circumstances  that  would 
render  a  margin  not  relevant.  As 
discussed  above,  in  selecting  this 
margin,  the  Department  considered 
whether  middleman  dumping  was 
relevant  to  Tung  Mung  and  declined  to 
use  margins  based  on  middleman 
dumping.  The  Department  has 
determined  that  there  is  no  evidence  on 
the  record  of  this  case  which  would 
render  the  application  of  this  selected 
margin  inappropriate.  Thus,  we  find 
that  the  rate  of  21.10  percent  from  the 
first  administrative  review  is 
sufficiently  corroborated  for  purposes  of 
this  administrative  review. 

Affiliation 

Petitioners  argue  that  the  Department 
should  determine  that  YUSCO  was 
affiliated  with  China  Steel  Corporation 
("CSC")  during  the  POR.  CSC  is  not  a 
respondent  in  this  administrative 
review,  but  CSC  does  produce  black  coil 
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which,  alth(  >ugh  not  subject 
merchandisj,  is  used  in  the  production 
of  subject  m  erchandise.  Petitioners 
allege  that  a  ^liation  existed  through 
direct  and  ii  idirect  stock  ownership: 
through  control  by  members  of  the 
boards  of  directors  at  YUSCO,  Yieh 
Loong  Entei  prise  Co.  Ltd.  ("YL"),  and 
CSC;  and  bj)  cross-ownership  through 
various  inve  stment  companies  affiliated 
with  I.S.  Ur  .  YUSCO.  YL.  and  CSC. 
Furthermore,  CSC  which  produces  hot- 
rolled  steel,  was  found  to  be  affiliated 
with,  and  cc  Uapsed  with,  YL,  another 
producer  of  lot-rolled  steel,  in  Final 
Determinati  j/j  of  Sales  at  Less  Than 
Fair  Value:  i  Certain  Hot-Rolled  Carbon 
Steel  Flat  Pi  oducts  from  Taiwan  66  FR 
49618  (Septomber  28,  2001)  and 
accompanyi  ig  Issues  and  Decision 
Memorandum  at  Comments  1  and  2. 
Petitioners  c  o  not  argue  for  collapsing 
in  this  case,  Dut  do  argue  that  the 
Department  Ind  affiliation  between 
YUSCO  and  CSC.  Petitioners  argue  that 
because  YU!  ICO  has  not  responded  fully 
to  the  Depar  ment's  questionnaire 
pertaining  tc  affiliation,  it  has  failed  to 
cooperate  to  the  best  of  its  ability. 
Petitioners  t  lerefore  argue  that  the 
Department  .hould  assign  total  adverse 
facts  availab  e  tcrYUSCO. 

At  the  Def  artment's  request,  YUSCO 
submitted  in  formation  regarding  CSC's, 
and  YL's  cor  aorate  structure, 
ownership.  <  nd  relationships  with 
YUSCO.  The  information  on  the  record 
indicates  the  following:  (1)  Prior  to  the 
POR,  CSC  ac  quired  40  percent  of  the 
outstanding  Jtock  of  YUSCO's  affiliate, 
YL;  (2)  CSC  i  naintained  operational  and 
managerial  c  antrol  over  YL  during  the 
entire  POR: '  (3)  as  a  result  of  CSC's 
acquisition  c  f  YL's  stock,  CSC  gained  an 
indirect,  Ion  ;-term  investment  in 
YUSCO,  thrt  ugh  YL's  ownership  of  2 
percent  of  Y  JSCO's  outstanding 
shares;  "(4)1  ,ien  Shuo  Investment  Co., 
Ltd.  ("Lien  Shuo"),  em  investment 
company  ow  led  and  controlled  by 
YUSCO's  chiiirman,  Mr.  I.S.  Lin,  was 
the  chairmar  of  the  board  at  YL  for  the 
entire  POR:  and.  (5)  YUSCO  made  sales 
of  subject  me  rchandise  to  an  affiliate 
who  then  sol  d  the  subject  merchandise 
to  CSC.9 

Although  t  lere  is  circimistantial 
information  ( >n  the  record  relating  to 
relationships  between  YUSCO,  YL,  and 
CSC,  that  evi  dence  does  not  lead  us  to 
definitively  c  onclude  that  the  requisite 


'  See  YUSCO'!  April  16.  2003  Supplemental 
Questionnaire  Ri  sponse  at  Page  6  and  YUSCO's 
May  16.  2003  Su  pplemental  Questionnaire 
Response  at  Pag(  B. 

0  See  YUSCO's  July  10,  2003  Supplemental 
Questionnaire  Ri  sponse  at  Pages  1-2. 

"See  YUSCO's  Section  October  23,  2002  Section 
B-D  Response  atJExhibit  5  atid  at  Exhibit  7. 


"control"  exists  (or  does  not  exist)  for  a 
determination  of  the  existence/ 
nonexistence  of  affiliation  of  YUSCO 
and  CSC  on  the  record,  pursuant  to 
section  771(33)  of  the  Act.  However, 
even  if  the  Department  were  to  find  that 
all  of  these  parties  were  affiliated,  it 
would  have  no  impact  on  our  dumping 
analysis.  A  finding  of  affiliation  in  this 
case  would  only  affect  our  calculation  of 
normal  value.  However,  section 
351.403(d)  of  the  Department's 
regulations  states  that  the  Department 
will  "not  normally  calculate  normal 
value  based  on  the  sale  by  an  affiliated 
party  if  sales  of  the  foreign  like  product 
by  an  exporter  or  producer  to  ai^liated 
parties  account  for  less  than  five  percent 
of  the  total  value  (or  quantity)"  of  sales 
in  the  home  market.  The  quantity  of 
sales  between  YUSCO  and  CSC  was  less 
than  five  percent  of  the  total  quantity  of 
sales  in  the  home  market.  Therefore, 
pursuant  to  section  351.403(d)  of  the 
Department's  regulations,  even  if  the 
Department  were' to  determine  that 
YUSCO  and  CSC  were  affiliated,  based 
upon  the  facts  of  the  record  of  this  case, 
it  would  not  calculate  normal  value 
based  on  CSC's  downstream  sales  of 
YUSCO's  merchandise  sold  in  the  home 
market.  Additionally,  the  Department 
would  not  use  the  sales  from  YUSCO's 
affiliate  to  CSC  to  calculate  normal 
value  because  they  would  not  be 
matched  to  any  of  YUSCO's  U.S.  sales 
during  this  review  period.  Thus,  any 
affiliation  between  YUSCO  and  CSC,  if 
any,  would  not  effect  the  outcome  of  the 
review  and  we  need  not  further  address 
it. 

Finally,  the  Department  finds  that 
YUSCO  has,  to  date,  responded  to  all  of 
the  Department's  requests  for 
information  pertaining  to  this  matter. 
Therefore,  the  application  of  facts 
available  is  not  warranted. 

Normal  Value  Comparisons 

To  determine  whether  respondent's 
sales  of  subject  merchandise  from 
Taiwan  to  the  United  States  were  made 
at  less  than  normal  value,  we  compared 
the  export  price  ("EP")  and  CEP,  as 
appropriate,  to  the  NV,  as  described  in 
the  "Export  Price  and  Constructed 
Export  Price"  and  "Normal  Value" 
sections  of  this  notice,  below.  In 
accordance  with  section  777A  of  the 
Act,  we  calculated  monthly  weighted- 
average  prices  for  NV  and  compared 
these  to  individual  EP  and  CEP 
transactions. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  description  in  the 
"Scope  of  the  Review"  section  of  this 


notice,  supra,  and  sold  by  YUSCO  and 
Chia  Far  in  the  home  market  during  the 
POR  to  be  foreign  like  product  for  the 
purpose  of  determining  appropriate 
product  comparisons  to  SSSS  products 
sold  in  the  United  States.  We  have 
relied  on  nine  product  characteristics  to 
match  U.S.  sales  of  subject  merchandise 
to  comparison  sales  of  the  forei^  like 
product:  Grade,  hot  or  cold-rolled, 
gauge,  surface  fiaish,  metallic  coating, 
non-metallic  coating,  width,  temper, 
and  edge.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  and  reporting 
instructions  listed  in  the  September  4, 
2002  antidumping  duty  questionnaire 
and  instructions,  or  to  constructed  value 
("CV"),  as  appropriate. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772(a)  of 
the  Act,  EP  is  the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  before  the  date  of 
importation  by  the  producer  or  exporter 
of  the  subject  merchandise  outside  of 
the  United  States  to  an  unaffiliated 
purchaser  in  the  United  States  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States.  In  accordance  with 
section  772(b)  of  the  Act,  CEP  is  the 
price  at  which  the  subject  merchandise 
is  first  sold  (or  agreed  to  be  sold)  in  the 
United  States  before  or  after  the  date  of 
importation  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  a 
purchaser  not  affiliated  with  the 
producer  or  exporter. 

YUSCO 

For  purposes  of  this  administrative 
review,  YUSCO  classified  its  U.S.  sales 
as  EP  sales,  stating  that  it  sold  its  SSSS 
to  unaffiliated  customers  in  the  United 
States  during  the  POR.  Therefore,  we  are 
using  EP  as  defined  in  section  772(a)  of 
the  Act  because  the  merchandise  was 
sold,  prior  to  importation,  outside  the 
United  States  by  YUSCO  to  an 
unaffiliated  purchaser  in  the  United 
States.  We  based  EP  on  packed  prices  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for  inland 
freight  (from  YUSCO's  plant  to  the  port 
of  export),  international  fi-eight,  and 
marine  insurance  in  accordance  with 
section  772(c)  of  the  Act.  We  made  no 
changes  or  corrections  to  the  U.S.  sales 
information  reported  by  YUSCO  in  the 
calculation  of  YUSCO's  dimiping 
margin. 
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Chia  Far 

For  piuposes  of  this  review.  Chia  Far 
has  classified  all  of  its  sales  as  CEP 
sales.  We  are  using  CEP  as  defined  in 
section  772(a)  of  the  Act  for  sales  of 
subject  merchandise  that  were  sold, 
after  importation,  by  Lucky  Medsup, 
Chia  Par's  affiliated  reseller,  to  an 
unaffiliated  purchaser  in  the  United 
States.  We  based  CEP  on  the  packed 
prices  to  the  first  unaffiliated  purchaser 
in  the  United  States.  We  made 
deductions  for  movement  expenses 
including:  Foreign  inland  freight  from 
the  plant  to  the  port  of  exportation, 
international  freight,  marine  and  inland 
insurance,  brokerage  and  handling, 
container  handling  charges,  harbor 
construction  fees,  other  U.S. 
transportation  expenses  and  U.S.  duty. 
Additionally,  we  added  to  the  U.S.  price 
an  amoimt  for  duty  drawback  pursuant 
to  section  772(c)(1)(B)  of  the  Act.  Li 
accordance  with  section  772(d)(1)  of  the 
Act,  we  deducted  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  and 
indirect  selling  expenses. 

We  deducted  the  profit  allocated  to 
expenses  deducted  under  sections 
772(d)(1)  and  (d)(2)  in  accordance  with 
sections  772(d)(3)  and  772(1)  of  the  Act. 
In  accordance  with  section  772(f)  of  the 
Act,  we  computed  profit  based  on  total 
revenues  realized  on  sales  in  both  the 
U.S.  and  home  markets,  less  all 
expenses  associated  with  those  sales. 
We  then  allocated  profit  to  expenses 
incurred  with  respect  to  U.S.  economic 
activity,  based  on  the  ratio  of  total  U.S. 
expenses  to  total  expenses  for  both  the 
U.S.  and  home  market. 

Normal  Value 

After  testing  home  market  viability 
and  whether  home  market  sales  were  at 
below-cost  prices,  we  calculated  NV  as 
noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to- 
Constructed  Value"  ("CV") 
Comparisons"  sections  of  this  notice. 

1 .  Home  Market  Viability 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  determine 
whether  there  was  a  sufficient  voliune 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  normal 
value  ("NV")  (i.e.,  the  aggregate  volume 
of  home  market  sales  of  the  foreign  like 
product  is  greater  than  or  equal  to  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  YUSCO's  and  Chia 
Par's  volume  of  home  market  sales  of 
the  foreign  like  product  to  the  volume 
of  each  of  their  U.S.  sales  of  subject 
merchandise,  we  determined  that  sales 


in  the  home  market  provide  a  viable 
basis  for  calculating  NV.  We  therefore 
based  NV  on  home  market  sales  to 
unaffiliated  purchasers  made  in  the 
usual  commercial  quantities  and  the 
oridinary  course  of  trade. 

For  NV,  we  used  the  prices  at  which 
the  foreign  like  product  was  first  sold 
for  consumption  in  Taiwan,  in  the  usual 
commercial  quantities,  in  the  ordinary 
course  of  trade,  and,  to  the  extent 
possible,  at  the  same  level  of  trade 
("LOT")  as  the  EP  or  CEP  as 
appropriate.  After  testing  home  market 
viability  and  whether  home  market  sales 
were  at  below-cost  prices,  we  calculated 
NV  as  noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to- 
Constnicted  Value  ("CV")  Price 
Comparisons"  sections  of  this  notice. 

2.  Arm's-Length  Test 

YUSCO  reported  that  it  made  sales  in 
the  home  market  to  affiliated  and 
unaffiliated  end  users  and  distributors/ 
retailers.  Sales  to  affiliated  customers  in 
the  home  market  not  made  at  arm's 
length  were  excluded  from  our  analysis. 
To  test  whether  these  sales  were  made 
at  arm's  length,  we  compared  the 
starting  prices  of  sales  to  affiliated  and 
unaffiliated  customers  net  of  all 
movement  charges,  indirect  selling 
expenses,  and  packing.  Where  prices  to 
the  affiliated  party  were  on  average  99.5 
percent  or  more  of  the  price  to  the 
unaffiliated  party,  we  determined  that 
sales  made  to  the  affiliated  party  were 
at  arm's  length.  See  19  CFR  351.403(c); 
Antidumping  Duties,  Countervailing 
Duties;  Final  Rule,  62  FR  27295,  27355 
(May  19, 1997). 'o  Where  no  affiliated 
customer  ratio  could  be  calculated 
because  identifical  merchandise  was  not 
sold  to  unaffiliated  customers,  we  were 
unable  to  determine  that  these  sales 
were  made  at  arm's  length  and, 
therefore,  excluded  them  from  our 
analysis.  See  e.g.,  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  Argentina.  58  FR  37062, 
37077  (July  9,  1993).  Where  the 
exclusion  of  such  sales  eliminated  all 
sales  of  the  most  appropriate 
comparison  product,  we  made 
comparisons  to  the  next  most  similar 
model.  Certain  of  YUSCO's  affiliated 
home  market  customers  did  not  pass  the 
arm's  length  test.  Therefore,  we  have 
considered  the  dovkrnstream  sales  from 
these  customers  to  the  first  unaffiliated 
customer. 


'"Because  this  review  was  initiated  before 
November  23,  2002,  the  99.5  percent  test  applies  to 
this  review.  See  Antidumping  Procedures: 
Affiliated  Party  Sales  in  the  Ordinary  Course  of 
Trade,  67  FR  69186.  69197  (November  15.  2002). 


3.  Cost  of  Production  ("COP")  Analysis 

Because  the  Department  determined 
that  YUSCO  and  Chia  Far  made  sales  in 
the  home  market  at  prices  below  the 
cost  of  producing  the  subject 
merchandise  in  the  previous 
administrative  review  and  therefore 
excluded  such  sales  from  NV,  the 
Department  determined  that  there  are 
reasonable  groimds  to  believe  or  suspect 
that  YUSCO  and  Cbia  Far  made  sales  in 
the  home  market  at  prices  below  the 
cost  of  producing  the  merchandise  in 
this  administrative  review.  See  section 
773(b)(2)(A)(ii)  of  the  Act.  As  a  result, 
the  Department  initiatived  a  cost  of 
production  inquiry  for  both  YUSCO  and 
Chia  Far. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  simi  of 
YUSCO's  and  Chia  Par's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  selling,  general  and 
administrative  expenses  ("SG&A"), 
including  interest  expenses,  and 
packing  costs.  We  relied  on  the  COP 
data  submitted  by  YUSCO  in  its  original 
and  supplemental  cost  questionnaire 
responses.  For  the  purpose  of  these 
preliminary  results  of  YUSCO,  we  made 
no  changes  to  the  COP  information 
provided  to  conduct  the  cost  test. 

However,  for  the  purpose  of  these 
preliminary  results,  we  revised  the  COP 
information  submitted  by  China  Far  as 
follows:  We  revised  the  total  cost  of 
manufacturing  to  reflect  the  variable 
and  fixed  costs  of  further  processing 
after  sale.  See  Analysis  Memorandum 
for  the  Preliminary  Results  of  Review  for 
Stainless  Steel  Strip  in  Coils  From 
Taiwan-Chia  Far  Industrial  Factory  Co., 
Ltd.  (July  31,  2003)  {"Chia  Far 
Preliminary  Analysis  Memo"]. 

B.  Test  of  Home  Market  Prices 

On  a  product-specific  basis,  we 
compared  the  weighted-average  COP  for 
YUSCO  and  Chia  Far,  adjusted  where 
appropriate,  to  their  home  market  sales 
of  the  foreign  like  product  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  less  than  the 
COP,  we  examined  whether  such  sales 
were  made:  (1)  In  substantial  quantities 
within  an  extended  period  of  Ume;  and 
(2)  such  sales  were  made  at  prices 
which  permitted  the  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(1)(A) 
and  (B)  of  the  Act.  We  compared  the 
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the  COP  Test 

Pursuant  o  section  773(b)(2)(C)  of  the 
Act,  where  ess  than  20  percent  of  a 
respondent'  i  sales  of  a  given  product 
within  an  o  tended  period  of  time  are 
at  prices  les  i  than  the  COP.  we  did  not 
disregard  an  y  below-cost  sales  of  that 
product  bee;  luse  the  below-cost  sales 
were  not  made  in  "substantial 
quantities.  "  Where  20  percent  or  more 
of  a  respond  ent's  sales  of  a  given 
product  dur  ng  the  extended  period 
were  at  prici  (s  less  than  the  COP,  we 
determined  >uch  sales  to  have  been 
made  in  "su  istantial  quantities" 
pursuant  to  ;ection  773(b)(2)(C)(i) 
within  an  ex  tended  period  of  time,  in 
accordance  i  vith  section  773(b)(2)(B)  of 
the  Act.  In  s  ich  cases,  because  we  used 
POR  average  costs,  we  also  determined 
that  such  sal  bs  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordant  e  with  section  773(b)(2)(D) 
of  the  Act. 

We  com  pa  red  the  COP  for  subject 
merchandise  to  the  reported  home 
market  price  3  less  any  applicable 
movement  c  larges.  Based  on  this  test, 
we  disregarc  ed  below-cost  sales.  Where 
all  sales  of  a  specific  product  were  at 
prices  below  the  COP,  we  disregarded 
all  sales  of  tl  at  product. 

Price-to-Pric  s  Comparisons 

YUSCO 

For  those  mroduct  comparisons  for 
which  there  ^ere  sales  at  prices  above 
the  COP,  we  based  NV  on  the  home 
market  price  >  to  unaffiliated  purchasers 
and  those  afl  iliated  customer  sales 
which  passed  the  arm's  length  test.  We 
made  adjustments,  where  appropriate, 
for  physical  i  iifferences  in  the 
merchandise  in  accordance  with  section 
773(a)(6)(C)(:  i]  of  the  Act.  We  calculated 
NV  based  on  the  home  market  prices  to 
unafBliated  1  lome  market  customers. 
Where  appro  sriate.  we  deducted 
rebates,  warr  mty  expenses,  and 
movement  ejpenses  (e.g..  inland  freight 
from  plant  to  customer)  in  accordance 
with  section  773(a)(6)(B)  of  the  Act. 

We  made  adjustments,  where 
appropriate,  or  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(^)(6)(C)(ii)  of  the  Act. 
in  accordance  with 
section  773(^(6)(A)  and  (B),  we 
deducted  hoi  ae  market  packing  costs 
and  credit  ex  penses  and  added  U.S. 
.  credit  expenses,  and 
expenses  {e.g.,  container 


packing  cost! 
direct  selling 


handling  fee,  certification  fee, 
fumigation  fee,  and  document  handling 
fee).  In  accordance  with  the 
Department's  practice,  where  all 
contemporaneous  matches  to  a  U.S.  sale 
observation  resulted  in  difference-in- 
merchandise  adjustments  exceeding  20 
percent  of  the  cost  of  manufacturing 
("COM")  of  the  U.S.  product,  we  based 
NVonCV. 

Chia  Far 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  the  prices  to 
unaffiliated  purchasers  in  the  home 
market.  Where  appropriate,  we 
deducted  movement  expenses  and 
direct  selling  expenses,  and  added  U.S. 
direct  selling  expenses  (credit)  in 
accordance  with  section  773(a)(6)(B)  of 
the  Act.  In  addition,  we  made 
adjustments  to  Chia  Far's  reported  gross 
unit  price  to  include  post-sale 
processing  charges.  See  Chia  Far 
Preliminary  Analysis  Memo  (July  31, 
2003). 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of.the  Act. 
Additionally,  in  accordance  with 
section  773(a)(6)(A)  and  (B).  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  In 
accordance  with  the  Department's 
practice,  where  all  contemporaneous 
matches  to  a  U.S.  sales  observation 
resulted  in  difference-in-merchandise 
adjustments  exceeding  20  percent  of  the 
COM  of  the  U.S.  product,  we  based  NV 
onCV. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise.  We  calculated  CV  based 
on  YUSCO's  and  Chia  Far's  cost  of 
materials,  fabrication  employed  in 
producing  the  subject  merchandise,  and 
SG&A,  including  interest  expenses  and 
profit.  We  calculated  the  COPs  included 
in  the  calculation  of  CV  as  noted  above 
in  the  "Calculation  of  COP"  section  of 
this  notice.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act.  we  based  SG&A 
expense  and  profit  on  the  amoimts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  Taiwan.  For  selling 
expenses,  we  used  the  actual  weighted- 
average  home  market  direct  and  indirect 
selling  expenses.  For  CV,  we  made  the 
same  adjustments  described  in  the  COP 
section  above. 


Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  derive  selling,  general  and 
administrative  ("SG&A")  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
of  the  starting  price  sale,  which  is 
usually  from  the  exporter  to  the 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  customer.  If  the  comparison  market 
sales  are  at  a  different  LOT.  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  an  LOT 
adjustment  under  section  773(a)(7)(A)  of 
the  Act.  Finally,  for  CEP  sales,  if  the  NV 
level  is  more  remote  from  the  factory 
than  the  CEP  level  and  there  is  no  basis 
for  determining  whether  the  differences 
in  the  levels  between  NV  and  CEP  sales 
affects  price  comparability,  we  adjust 
NV  under  section  773(A)(7)(B)  of  the 
Act  (the  CEP  offset  provision).  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Carbon 
Steel  Plate  from  South  Africa,  62  FR 
61731  (November  19,  1997). 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  YUSCO  and  Chia  Far  about  the 
marketing  stages  involved  in  its 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  by  YUSCO  and 
Chia  Far  for  each  channel  of 
distribution.  In  identifying  levels  of 
trade  for  CEP,  we  considered  only  the 
selling  activities  reflected  in  the  price 
after  the  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 
See  Micron  Technology,  Inc.  v.  United 
States,  243  F.3d  1301,  1314-1315  (Fed. 
Cir.  2001).  Generally,  if  the  reported 
levels  of  trade  are  the  same  in  the  home 
and  U.S.  markets,  the  functions  and 
activities  of  the  seller  should  be  similar. 
Conversely,  if  a  party  reports  levels  of 
trade  that  are  different  for  different 
categories  of  sales,  the  functions  and 
activities  should  be  dissimilar. 
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In  the  present  review,  neither  YUSCO 
nor  Chia  Far  requested  a  LOT 
adjustment.  To  determine  whether  an 
adjustment  was  necessary,  in 
accordance  with  the  principles 
discussed  above,  we  examined 
information  regarding  the  distribution 
systems  in  both  the  United  States  and 
home  markets,  including  the  selling 
functions,  classes  of  customer,  and 
selling  expenses. 

YUSCO 

In  the  home  market  ("HM"),  YUSCO 
reported  one  level  of  trade.  See  October 
23,  2002  Questionnaire  Response  from 
YUSCO,  at  B-27.  YUSCO  sold  through 
one  channel  of  distribution  in  the  HM. 
For  these  HM  customers,  YUSCO 
provided  the  following  selling 
functions:  inland  freight,  warranty 
services,  and  technical  advice.  Because 
there  is  only  one  sales  channel 
involving  similar  functions  for  all  sales, 
we  preliminarily  determine  that  there  is 
one  LOT  in  the  home  market. 

For  the  U.S.  market,  YUSCO  reported 
one  level  of  trade.  See  October  9,  2002 
'  Questionnaire  Response  from  YUSCO, 
at  A-11.  YUSCO  sold  through  one 
channel  of  distribution  in  the  U.S. 
market:  to  unaffiliated  local  customers. 
For  U.S.  sales,  YUSCO  provided  the 
following  selling  functions:  Arranging 
freight  and  delivery;  invoicing;  and 
packing.  YUSCO  did  not  incur  any 
expenses  in  the  United  States  for  its 
U.S.  sales.  Because  there  is  only  one 
sales  channel  in  the  United  States,  we 
preliminarily  determine  that  there  is 
one  LOT  in  the  United  States. 

Based  on  our  analysis  of  the  selling 
functions  performed  for  sales  in  the  HM 
and  U.S.  market,  we  preliminarily 
determine  that  the  sales  in  the  HM  and 
U.S.  market  were  made  at  the  same 
LOT.  Despite  the  existence  of  certain 
additional  selling  functions  (i.e.,  general 
consultation  of  technical  advice  and 
warranty  services)  performed  by  YUSCO 
for  its  HM  sales,  no  significant 
difference  exists  in  the  selling  functions 
performed  in  the  HM  and  U.S.  market. 
Therefore,  a  LOT  adjustment  is  not 
warranted. 

Chia  Far 

For  its  home  market  sales,  Chia  Far 
reported  one  channel  of  distribution, 
direct  sales  from  inventory,  and  two 
customer  categories,  unaffiliated  end 
users  and  unaffiliated  distributors.  See 
Section  A  Questionnaire  Response  from 
Chia  Far  at  Exhibit  A-5,  dated  October 
9.  2002  ("AQR").  For  HM  sales  to  both 
distributors  and  end-users,  Chia  Far 
performed  many  of  the  same  major 
selling  functions,  including  after-sale 
inventory  maintenance,  technical 


advice,  warranty  services,  freight  and 
delivery  arrangement,  after-sale 
processing  and  packing.  See 
Supplemental  Questionnaire  Response 
from  Chia  Far  at  Exhibit  A-24,  dated 
March  3,  2003  ("SQR").  Therefore, 
based  on  Chia  Far's  selling  functions 
performed  for  each  type  of  customer,  we 
preliminarily  determine  that  there  is 
one  LOT  in  the  home  market. 

For  its  U.S.  sales,  Chia  Far  reported 
one  channel  of  distribution:  CEP  sales 
made  to  order;  and  one  customer 
category:  Chia  Far  sold  through  Lucky 
Medsup,  an  affiliated  U.S.  company, 
which  then  sold  to  unaffiliated 
distributors  in  the  United  States.  See 
AQR  at  page  2.  We  examined  the 
claimed  selling  functions  performed  by 
Chia  Far  for  all  of  its  U.S.  sales.  Chia  Far 
provided  the  same  level  of  the  following 
services  for  its  sales  made  to  Lucky 
Medsup  (CEP  sales)  in  the  United  States 
as  its  home  market  sales:  After-sale 
inventory  maintenance,  technical 
advice,  warranty  services,  freight  and 
delivery  arrangement,  after-sale 
processing  and  packing.  See  SQR  at 
Exhibit  A-24. 

In  order  to  determine  whether  NV  was 
established  at  a  different  LOT  than  CEP 
sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chains  of  distribution  between 
Chia  Far  and  its  home  market 
customers.  We  compared  the  selling 
functions  performed  for  home  market 
sales  with  those  performed  with  respect 
to  the  CEP  transaction,  after  deductions 
for  economic  activities  occurring  in  the 
United  States,  pursuant  to  section 
772(d)  of  the  Act,  to  determine  if  the 
home  market  level  of  trade  constituted 
a  different  level  of  trade  than  the  CEP 
level  of  trade.  Chia  Far  did  not  request 
a  CEP  offset.  Nonetheless,  in  accordance 
with  the  principles  discussed  above,  we 
examined  information  regarding  the 
distribution  systems  in  both  the  United 
States  and  Taiwan  markets,  including 
the  selling  functions,  classes  of 
customer,  and  selling  expenses  to 
determine  whether  a  CEP  offset  was 
necessary.  For  CEP  sales,  Chia  Far 
provided  many  of  the  same  selling 
functions  and  expenses  for  its  sale  to  its 
affiliated  U.S.  reseller  Lucky  Medsup  as 
it  provided  for  its  home  market  sales, 
including  after-sale  inventory 
maintenance,  technical  advice,  warranty 
services,  height  and  delivery 
arrangement,  after-sale  processing  and 
packing.  Based  on  our  analysis  of  the 
channels  of  distribution  and  selling 
functions  performed  for  sales  in  the 
home  market  and  CEP  sales  in  the  U.S. 
market,  we  preliminarily  find  that  there 
is  not  a  significant  difference  in  the 
selling  functions  performed  in  the  home 


market  and  the  U.S.  market  for  CEP 
sales.  Thus,  we  find  that  Chia  Far's  NV 
and  CEP  sales  were  made  at  the  same 
LOT.  and  no  LOT  adjustment  or  CEP 
offset  need  be  granted. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  Section  773A(a)  of 
the  Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  weighted-average  dumping 
margins  exist  for  the  period  July  1 ,  2001 
through  June  30,  2002: 

Stainless  Steel  Sheet  and  Strip  in 
Coils  From  Taiwan 


Manufacturer/exporter/reseller 

Margin  (per- 
cent) 

YUSCO  

Chia  Far 

1;05 

0.64 

Tuna  Munq  

21.10 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  to  this  proceeding  in 
accordance  with  section  351.224(b)  of 
the  Department's  regulations.  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  these 
preliminary  results.  See  section 
351.310(c)  of  the  Department's 
regulations.  Any  hearing,  if  requested, 
will  be  held  37  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication  of  these  preliminary  residts 
of  review.  See  section  351.309(c)(ii)  of 
the  Department's  regulations.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
such  briefs  or  comments,  may  be  filed 
no  later  than  35  days  after  the  date  of 
publication.  See  section  351.309(d)  of 
the  Department's  regulations.  Further, 
we  would  appreciate  it  if  parties 
submitting  written  comments  also 
provide  the  Department  with  an    . 
additional  copy  of  those  comments  on 
diskette.  The  Department  will  issue  the 
final'results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  within  120  days  of 
publication  of  these  preliminary  results, 
pursuant  to  751(a)(3)(A)  of  the  Act. 
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Cash  Deposi  t 

The  foUov  ing  cash  deposit 
requirement! ;  will  be  effective  upon 
publication  i  »f  these  final  results  for  all 
shipments  o  the  subject  merchandise 
entered,  or  v  ithdrawn  from  warehouse, 
for  consump  tion  on  or  after  the 
publication  ( late  of  these  final  results  of 
administrati'  re  review,  as  provided  by 
section  751(i  )(1)  of  the  Act:  (1)  The  cash 
deposit  rate  or  each  of  the  reviewed 
companies  v  ill  be  the  rate  listed  in  the 
final  results  )f  review  (except  that  if  the 
rate  for  a  par  [icular  product  is  de 
minimis,  i.e.  less  than  0.5  percent,  no 
cash  deposit  will  be  required  for  that 
company);  (2 )  for  previously 
investigated  companies  not  listed  above, 
the  cash  dep  )sit  rate  will  continue  to  be 
the  company  -specific  rate  published  for 
the  most  recc  nt  period;  (3)  if  the 
exporter  is  n  )t  a  firm  covered  in  this 
review,  a  pri  )r  review,  or  the  original 
less  than  fair  value  ("LTFV") 
investigation ,  but  the  manufacturer  is, 
the  cash  dep  )sit  rate  will  be  the  rate 
established  f  )r  the  most  recent  period 
for  the  manu  acturer  of  the 
merchandise  and  (4)  the  cash  deposit 
rate  for  all  ot  ler  manufacturers  or 
exporters  wi  1  continue  to  be  the  "edl 
others"  rate  df  21.10  percent,  which  is 
the  "all  othei  s"  rate  established  in  the 
LTFV  investi  gation.  These  deposit 
requirements .  when  imposed,  shall 
remain  in  eff  H;t  until  publication  of  the 
final  results  f  f  the  next  administrative 
review. 

Notification 

This  notice 
preliminary 


their  rei 

351.402(fK2) 

regulations 


t<i 


o  Interested  Parties 

also  serves  as  a 
I  eminder  to  importers  of 
spons  ibility  under  section  CFR 
of  the  Department's 
file  a  certificate  regarding 


the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  tliat 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  (APOs)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305  of  the 
Department's  regulations,  that  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
matericds  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiu-e  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  July  31,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary.  •■ 

|FR  Doc.  03-20049  Filed  8-5-03;  8:45  am] 

BH.UNG  COOE  3510-OS-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Clarification  of  Determinations  on 
Handloomed,  Handmade,  and  Folklore 
Articles  under  the  African  Growth  and 
Opportunity  Act 

luly  31,2003. 

AGENCY:  Committee  for  Uie 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Clarification  of  Determination. 

SUMMARY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  handloomed 
fabrics  and  handmade  articles  made 
from  such  handloomed  fabrics  from 
Kenya,  Botswana,  Lesotho,  Malawi, 
Swaziland,  Namibia  and  Zambia  shall 
be  treated  as  being  "handloomed, 
handmade,  or  folklore  articles"  under 
the  African  Growth  and  Opportunity 
Act  (AGOA),  and  qualify  for  duty-free 
treatment  under  the  AGOA  when 
accompanied  by  an  appropriate  AGOA 
Visa.  CITA  is  clarifying  that  these 
determinations  include  handloomed 


rugs,  scarves,  placemats,  tablecloths, 
and  other  handloomed  articles. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Flaaten,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  for  the  Implementation  of 
Textile  Agreements  (CITA)  has 
previously  determined  that  handloomed 
fabrics  and  handmade  articles  made 
from  such  handloomed  fabrics  from 
Kenya  (67  FR  56805),  Botswana  (67  FR 
67604),  Lesotho  (67  FR  70413),  Malawi 
(67  FR  77055),  Swaziland  (68  FR 
15438),  Namibia  (68  FR  18597)  and 
Zambia  (68  FR  44298),  shall  be  ti-eated 
as  "handloomed,  handmade,  and 
folklore  articles,"  and  qualify  for  duty- 
free treatment  under  the  AGOA  when 
accompanied  by  an  appropriate  AGOA 
Visa.  This  notice  and  the  accompanying 
letter  to  the  Commissioner  of  the  Bureau 
of  Customs  and  Border  Protection, 
clarify  these  determinations,  specifying 
that  handloomed  rugs,  scarves, 
placemats,  tablecloths,  and  other 
handloomed  articles  shall  be  treated  as 
handloomed,  handmade,  and  folklore 
articles  under  the  AGOA.  In  the  letter 
published  below,  CITA  directs  the 
Commissioner  of  the  Bureau  of  Customs 
and  Border  Protection  to  allow  entry  of 
such  products  of  Kenya,  Botswana, 
Lesotho,  Malawi,  Swaziland,  Namibia 
and  Zambia  under  Harmonized  Tariff 
Schedule  provision  9819.11.27,  when 
accompanied  by  an  appropriate  AGOA 
Visa  in  Grouping  "9." 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

July  31,  2003. 

Commissioner. 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229. 
Dear  Commissioner:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  previously  determined  that 
handloomed  fabrics  and  handmade  articles 
made  from  such  handloomed  fabrics  from 
Kenya  (67  FR  56805),  Botswana  (67  FR 
67604),  Lesotho  (67  FR  70413),  Malawi  (67 
FR  77055),  Swaziland  (68  FR  15438), 
Namibia  (68  FR  18597)  and  Zambia  (68  FR 
44298),  shall  be  treated  as  "handloomed. 
handmade,  and  folklore  articles"  pursuant  to 
Sections  112(b)(6)  of  the  African  Growth  and 
Opportunity  Act  (Title  I  of  Pub.  L.  No.  106- 
200)(AGOA)  and  Executive  Oder  13101  of 
January  17,  2001,  and  that  such  goods  qualify 
for  duty-free  treatment  under  the  AGOA 
when  accompanied  by  an  appropriate  AGOA 
Visa,  and  has  directed  you  to  provide  such 
treatment.  This  letter  clarifies  these 
determinations,  specifying  that  handloomed 
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rugs,  scarves,  placemats,  tablecloths,  and 
other  handloomed  articles  shall  be  treated  as 
handloomed,  handmade,  and  folklore  articles 
under  the  AGOA.  CITA  directs  you  to  permit 
duty-free  entry  of  such  articles  accompanied 
by  the  appropriate  AGOA  Visa  In  Grouping 
"9"  and  entered  under  heading  9819.11.27  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States. 

Sincerely, 
James  C.  Leonard  III, 
Chairman.  Committee  for  the 
implementation  of  Textile' Agreements. 

[FR  Doc.  03-19955f  iled  8-5-03;  8:45  am] 

BILLING  COOE  3510-OR-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Chicago  Mercantile  Exchange: 
Proposed  Amendments  to  the  Live 
Cattle  Futures  Contract  Restricting 
Delivery  to  Cattle  Born  and  Raised  in 
the  United  States;  Reopening  of  the 
Public  Comment  Period 

AGENCY:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice  of  reopening  of  the 
public  comment  period  for  the  proposed 
amendments  to  the  Chicago  Mercantile 
Exchange's  live  cattle  futures  contract 
restricting  delivery  to  cattle  bom  and 
raised  in  the  United  States. 

SUMMARY:  In  the  July  15,  2003,  Federal 
Register  (68  FR  41783),  the  Commodity 
Futures  Trading  Conmiission 
(Commission)  requested  public 
comment  on  proposed  amendments  to 
the  live  cattle  futures  contract  traded  on 
the  Chicago  Mercantile  Exchange  (CME 
or  Exchange).  The  proposals  were 
submitted  for  Commission  approval 
pursuant  to  the  provisions  of  Section 
5c(c)(2)  of  the  Commodity  Exchange  Act 
(Act)  and  Commission  Regulation  40.5. 
The  proposals  will  require  that  all  cattle 
delivered  on  the  futures  contract  must 
be  bom  and  raised  exclusively  in  the 
United  States,  and  the  seller  must 
provide  supporting  documentation  that 
conforms  to  industry  standards  at  the 
time  of  delivery.  The  amendments  are 
contingent  upon  the  promulgation  by 
the  United  States  Department  of 
Agriculture  (USDA)  of  regulations 
implementing  Country  Of  Origin 
Labeling  (COOL)  requirements  pursuant 
to  Section  10816  of  Public  Law  107-171 
(the  Farm  Security  and  Rural 
Investment  Act  of  2002),  which  by 
statute  is  intended  to  take  effect  on 
September  30,  2004.  "The  Exchange 
intends  to  apply  the  amendments  to 
newly  listed  contract  months  beginning 
with  the  October  2004  contract  month. 

The  comment  period  for  the  proposed 
amendments  closed  on  July  30,  2003. 


The  Commission  has  received  a  number 
of  requests  for  an  extension  of  the  time 
period  in  which  to  file  comments  on  the 
amendments.  The  Director  of  the 
Division  of  Market  Oversight  (Division) 
of  the  Commission,  acting  pursuant  to 
the  authority  delegated  by  Commission 
Regulation  140.96,  has  determined  that 
reopening  the  comment  period  to 
August  22,  2003,  is  in  the  public 
interest,  and  will  assist  the  Commission 
in  considering  the  views  of  interested 
persons. 

DATES:  Comments  must  be  received  on 
or  before  August  22,  2003. 
ADDRESSES:  Interested  persons  should 
submit  their  views  and  conmients  to 
Jean  A.  Webb,  Secretary,  Commodity 
Futiues  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  (202)  418-5521  or  by 
electronic  mail  to  secretary@cftc.gov. 
Reference  should  be  made  to  "CME  Live 
Cattle  Amendments." 
FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Martin  G.  Murray  of  the 
Division  of  Market  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581,  (202)  418-5276.  Facsimile 
number:  (202)  418-5527.  Electronic 
Mail:  mmunay@cftc.gov. 

Issued  in  Washington.  IX],  on  August  1, 
2003. 

Richard  A.  Shiits, 

Deputy  Director,  Division  of  Market  Oversight. 
[FR  Doc.  03-20086  Filed  8-^-03;  11:45  am) 

BILLING  CODE  63S1-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  DE-FG01-03ER03-23; 
Research  and  Development  for  the 
Rare  Isotope  Accelerator 

AGENCY:  U.S.  Department  of  Energy. 

ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Nuclear  Physics 
(NP),  Office  of  Science  (SC).  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  interest  in  receiving 
applications  for  Research  and 
Development  (R&D)  projects  directed  at 
the  proposed  Rare  Isotope  Accelerator 
(RIA).  RIA  is  proposed  as  a  new 
accelerator  facility  to  address  emerging 
research  opporttmities  in  low  energy 
nuclear  physics,  and  DOE  is  sponsoring 
pre-conceptual  R&D  activities  on  the 
facility. 


DATES:  The  deadline  for  receipt  of 
formal  applications  is  4:30  p.m.,  E.D.T., 
Wednesday,  October  15,  2003,  to  be 
accepted  for  merit  review  and  to  permit 
timely  consideration  for  award  in  early 
Fiscal  Year  2004. 

ADDRESSES:  Formal  applications  in    : 
response  to  this  solicitation  are  to  be 
electronically  submitted  by  an 
authorized  institutional  business  official 
through  DOE'S  Industry  Interactive 
Procurement  System  (UPS)  at:  http://e- 
center.doe.gov/.  IIPS  provides  for  the 
posting  of  solicitations  and  receipt  of 
applications  in  a  paperless  environment 
via  the  Internet.  In  order  to  submit 
applications  through  IIPS  your  business 
official  will  need  to  register  at  the  IIPS 
website.  The  Office  of  Science  will 
include  attachments  as  part  of  this 
notice  that  provide  the  appropriate 
forms  in  PDF  fiUable  format  that  are  to 
be  submitted  through  IIPS.  IIPS  offers 
the  option  of  submitting  multiple  files — 
please  limit  submissions  to  only  one  file 
within  the  volume  if  possible,  with  a 
maximum  of  no  more  than  four  files. 
Color  images  should  be  submitted  in 
IIPS  as  a  separate  file  in  PDF  format  and 
identified  as  such.  These  images  should 
be  kept  to  a  minimum  due  to  the 
limitations  of  reproducing  them.  They 
should  be  nimibered  and  referred  to  in 
the  body  of  the  technical  scientific 
application  as  Color  image  1,  Color 
image  2,  etc.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
IIPS  Help  Desk  at: 

HeIpDesk@pr.doe.gov,  or  you  may  call 
the  help  desk  at:  (800)  683-0751. 
Further  information  on  the  use  of  IIPS 
by  the  Office  of  Science  is  available  at: 
http://www.sc.doe.gov/  production/ 
grants  /grants.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Eugene  A.  Henry,  Office  Nuclear 
Physics,  SC-23/Germantown,  Office  of 
Science,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-1290;  telephone: 
(301)  903-6093;  facsimile:  (301)  903- 
3833;  e-mail: 

gene.henry@science.doe.gov.  The  full 
text  of  Program  Notice  DE-FGOl- 
03ER03-23  is  available  via  the  World 
Wide  Web  using  the  following  Web  site 
address:  http://www.sc.doe.  gov/ 
production  /grants /grants. html. 
SUPPLEMENTARY  INFORMATION:  The 
nuclear  science  comnnmity  has 
proposed  the  Rare  Isotope  Accelerator 
as  a  new  accelerator  facility  to  address 
emerging  research  opportunities  in 
nuclear  structure,  nuclear  astrophysics, 
and  fimdamental  interactions  and 
symmetries.  See  the  DOE/NSF  Nuclear 
Science  Advisory  Committee's  2002 
Long  Range  Plan  available  at  the 
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•  Other  RIA  accelerator  and 
experimental  facility  components  will 
also  requfre  focused  effort.  These 
include  post-acceleration  including 
radio  frequency  quadrupoles  (RFQs)  and 
very  low  velocity  accelerating 
structures,  charge-multiplying  ECRs, 
radiation  hardened  magnetic 
equipment,  iimovative  detector 
instrumentation,  beam  diagnostics 
optimized  for  a  broad  range  of  beam 
intensities,  beam  dumps,  radio- 
frequency  equipment,  and  controls. 

Tne  concept,  elements  and  R&D 
issues  of  RIA  are  outlined  in  the  Nuclear 
Science  Advisory  Committee  (NSAC) 
ISOL  Taskforce  Report  that  can  be  found 
at :  h ftp:// www. sc. doe.gov/production/ 
henp/np/nsac/nsac.html. 

Updated  opportunities  for  RIA  R&D 
can  be  found  at  the  following  Web  site 
after  September  15,  2003:  http:// 
www.  sc.  doe.gov/henp/np/program/ 
riard.htm. 

Applications  requesting  support  for 
research  and  development  in  the  areas 
outlined  above  should  indicate  a 
separate  task  for  each  area.  Applications 
may  include  more  than  one  task.  For 
each  task  the  application  should  address 
the  goal  of  the  effort;  the  method  or 
approach  to  be  taken;  the  cost  and 
schedule  of  the  effort;  the  deliverable 
result  of  the  work;  and  the  performance, 
cost,  or  schedule  benefit  for  RIA. 
Institutional  contributions  to  the  effort 
should  be  clearly  indicated. 

Program  Funding 

It  is  anticipated  that  up  to  $3,500,000 
will  be  available  for  multiple  awards  to 
be  made  in  early  Fiscal  Year  2004,  in 
the  areas  described  above,  contingent  on 
the  availability  of  appropriated  funds. 
Applications  should  be  for  one  year, 
with  a  continuation  of  up  to  two 
additional  years  for  those  tasks 
requiring  a  multi-year  effort.  For 
continuation  of  multi-year  effort,  out- 
year  support  is  contingent  on  the 
availability  of  funds,  progress  of  the 
research  and  programmatic  needs.  For 
multi-year  tasks,  intermediate 
milestones  should  be  indicated. 

Collaboration 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
and/or  consortia  wherever  feasible. 
Additional  information  on  collaboration 
is  available  in  the  Application  Guide  for 
the  Office  of  Science  Financial 


Assistance  Program  that  is  available  via 
the  Worid  Wide  Web  at:  http:// 
www.sc.doe.gov/production/grants/  , 
Colab.html. 

Formal  Applicatioiis 

Information  about  the  development 
and  submission  of  applications, 
eligibility,  limitations,  evaluation, 
selection  process,  and  other  policies  and 
procedures  are  contained  in  10  CFR  part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Fftiancial 
Assistance  Program.  Electronic  access  to 
the  latest  version  of  the  Office  of 
Science's  Financial  Assistance  Guide 
and  requfred  forms  is  made  available  via 
the  Worid  Wide  Web  at:  http:// 
www.sc.doe.gov/production/grants/ 
grants.html.  DOE  is  under  no  obligation 
to  pay  for  any  costs  associated  with  the 
preparation  or  submission  of 
applications  if  an  award  is  not  made. 

The  research  project  description  must 
be  five  pages  per  task  or  less,  exclusive 
of  attachments,  and  must  contain  an 
abstract  or  summary  of  the  proposed 
research.  Projects  reporting  results  or 
progress  on  work  conducted  with  DOE 
funding  under  the  previous  RIA  R&D 
program  may  include  two  additional 
pages  per  task.  All  collaborators  should 
be  listed  with  the  abstract  or  summary. 
On  the  grant  face  page,  form  DOE  F 
4650.2,  in  block  15,  also  provide  the 
Principal  Investigator's  phone  number, 
fax  number,  and  e-mail  address. 
Attachments  should  include  curriculum 
vitae,  a  listing  of  all  current  and 
pending  federal  support,  and  letters  of 
intent  when  collaborations  are  part  of 
the  proposed  research.  Curriculum  vitae 
shotild  be  limited  to  no  more  than  two 
pages  per  individual. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1 .  Scientific  and/or  Technical  Merit  of 
the  Project, 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach, 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources, 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors,  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  agency's 
programmatic  needs.  Please  note  that 
external  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
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expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
may  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution. 

The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605. 

Issued  in  Washington,  DC,  on  July  30, 
2003. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
[FR  Doc.  03-20009  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP03-302-000,  CP03-303-000 
and  CP03-304-000] 

Cheyenne  Plains  Gas  Pipeline 
Company;  Notice  of  Technical 
Conference 

July  30,  2003. 

On  August  27,  2003,  the  staff  of  the 
Federal  Energy  Regulatory  Commission 
will  hold  a  technical  conference 
concerning  issues  raised  by  the  parties 
related  to  the  pro  forma  tariff  filed  by 
Cheyenne  Plains  Gas  Pipeline  Company 
(Cheyenne  Plains)  in  the  above 
referenced  dockets. 

The  conference  will  be  held  at  10  a.m. 
in  Room  3M-2B  at  the  Commission's 
offices  at  888  First  Street  NE., 
Washington,  DC,  20426. 

Any  parties  to  this  proceeding  who 
have  questions  about,  or  plan  to  attend 
the  technical  conference  should  contact 
either  John  Wood  at  (202)  502-8113  or 
Pamela  Romano  at  (202)  502-6854. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19958  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

El  Cap  11,  LLC;  Notice  of  Issuance  of 
Order 

July  30,  2003. 

El  Cap  n,  LLC  (El  Cap)  filed  an 
application  for  market-based  rate 
authority,  with  an  accompanying  rate 
schedule.  The  proposed  rate  schedule 
provides  for  wholesale  sales  of  capacity 
and  electric  energy  at  market-based 


rates,  and  the  resale  of  transmission 
rights  and  reassignment  of  transmission 
capacity.  El  Cap  eilso  requested  waiver 
of  various  Commission  regulations.  In 
particular,  El  Cap  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  El  Cap. 

On  July  28,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  El  Cap  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  vdth  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
27,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above.  El 
Cap  is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  El  Cap, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  El  Cap's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov  ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  5ee  18 
CFR  385.2001(a)(l)(ui)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 


Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20002  Filed  8-5-03;  8:45  am] 

BU.UNG  COOE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-983-000] 

Fox  Energy  Company,  LLC;  Notice  of 
Issuance  of  Order 

July  30,  2003. 

Fox  Energy  Company,  LLC  (Fox 
Energy)  filed  an  appUcation  for  market- 
based  rate  authority,  with  an 
accompanying  tariff.  The  proposed  tariff 
provides  for  sales  of  capacity,  energy, 
and  ancillary  services  at  market-based 
rates.  Fox  Energy  also  requested  waiver 
of  various  Commission  regulations.  In 
particular.  Fox  Energy  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  Fox  Energy. 

On  July  28,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Fox  Energy  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
27,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above.  Fox 
Energy  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
otherwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assumption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  Fox  Energy,  compatible 
with  the  public  interest,  and  is 
reasonably  necessary  or  appropriate  for 
such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
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adversely  aoected  by  continued 
approval  of  Fox  Energy's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of '  he  full  text  of  the  Order  are 
available  froin  the  Commission's  Public 
Reference  Bijanch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  view  ;d  on  the  Commission's 
Web  site  at  /  ttp://www.ferc.gov  ,  using 
the  "FERRIS  '  link.  Enter  the  docket 
number  excl  iding  the  last  three  digits  in 
the  docket  n  imber  filed  to  access  the 
document.  C  omments,  protests,  and 
intervention  ;  may  be  filed  electronically 
via  the  inten  let  in  lieu  of  paper.  See  18 
CFR  385.20GUa)(l)(iii)  and  the 
instructions  jn  the  Commission's  Web 
site  under  ths  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  fil  ngs. 

Magalie  R.  Sa  as. 

Secretary. 

(FR  Doc.  03-2  (001  Filed  8-5-03;  8:45  am] 

BILLING  CODE  67  I7-01-I> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissiori 

[Docket  No.  Ei)03-«91-000  and  ER03-891- 
001] 

Gutf  States  energy  Investments  L.P.; 
Notice  of  Issuance  of  Order 


July  30,  2003 

Gulf  States 
(GSEI)  filed 
based  rate  au  thority 


an  i 


rg 


th^t 
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Energy  Investments  L.P. 
application  for  market- 

with  an 
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I  lales  of  capacity  and  energy 
based  rates.  GSEI  also 
w^ver  of  various  Commission 
particular,  GSEI 
the  Commission  grant 
approval  under  18  CFR  part  34 
i  isuances  of  securities  and 
3f  liability  by  GSEI. 
2003,  pursuant  to 
auljhority,  the  Director, 
Tpriffs  and  Market 

,  granted  the 
l^nket  approval  under  part 
the  following: 
desiring  to  be  heard  or  to 
bl  rnket  approval  of 
!  ecurities  or  assumptions  of 
should  file  a  motion  to 
I  irotest  with  the  Federal 
Regulptory  Conunission,  888 

,  Washington,  DC  20426, 
with  Rules  211  and  214 
Commission's  Rules  of  Practice 
(18  CFR  385.211  and 
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ing  motions  to  intervene 


or  protests,  as  set  forth  above,  is  August 
27,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above,  GSEI 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  GSEI, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  GSEI's  issuances  of 
securities  or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-20000  Filed  8-5-03;  8:45  am] 

BILLMG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-361-010] 

Gulfstream  Natural  Gas  System,  L.L.C.; 
Notice  of  Supplemental  Filing 

July  31,  2003. 

Take  notice  that  on  July  14,  2003, 
Gulfstream  Natural  Gas  System,  L.L.C., 
(Gulfstream)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Original  Voliune 
No.  1,  Sub  Original  Sheet  No.  8H, 
reflecting  an  effective  date  of  July  1, 
2003. 

Gulfstream  states  that  this  filing  is 
being  made  as  a  supplement  to  its  July 
8,  2003  filing  in  this  proceeding  to 
implement  a  Park  negotiated  rate 
transaction  under  Rate  Schedule  PALS. 
Gulfstream  states  that  the  tariff  sheet 
clarifies  that  the  negotiated  rate  only 
applies  up  to  a  certain  quantity  of  the 


shipper's  Park  account  balance  for  the 
applicable  day. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions,  as  well  as  all  parties  on 
the  Commission's  official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
^hown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- ' 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  August  5,  2003. 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-20004  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL03-35-003] 

Midwest  Independent  Transmission 
System  Operator,  Inc.;  Notice  of  Filing 

July  30,  2003. 

Take  notice  that  on  July  28,  2003. 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  compliance  filing 
pursuant  to  the  Commission's  order 
dated  May  21,  2003. 103  FERC  1161,210 
(2003). 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 


Federal  Register /Vol.  68,  No.  151 /Wednesday,  August  6.  2003 /Notices 


46595 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  vdth  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  August  27,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-19960  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-337-000] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Application 

July  30,  2003. 

Take  notice  that  on  July  18,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natiu-al),  747  East  22nd  Street, 
Lombard,  Illinois  60148,  filed  in  Docket 
No.  CP03-337-O00,  pursuant  to  Section 
7(b)  of  the  Natural  Gas  Act  (NGA),  as 
amended,  and  Sections  157.7  and 
157.18  of  the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
Regulations  for  permission  and  approval 
to  abandon  certain  facilities,  by  sale  to 
Panther  Interstate  Pipeline  Energy, 
L.L.C.  (Panther  Interstate),  a  newly 
formed  interstate  pipeline  subject  to  the 
jurisdiction  of  the  Commission  under 
the  NGA,  all  as  more  fully  set  forth  in 


the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  Panther  Interstate  is 
simultaneously  filing  a  related 
application  requesting,  in  Docket  Nos. 
CP03-338-000,  CP03-339-000,  and 
CP03-340-000,  authorization  to  acquire, 
operate  and  maintain  the  subject 
facilities  as  an  interstate  pipeline  imder 
applicable  Commission  rules.  The 
Natural  filing,  as  well  as  the  Panther 
Interstate"  filings,  are  available  for 
review  on  the  Commission's  Web  site  at 
http://wHrw.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

On  September  20,  2002,  the 
Commission  issued  an  order  in  Docket 
No.  CP02-81-000  (September  20th 
Order)  that  found  the  subject  facilities 
owned  by  Natural,  to  be  abandoned  by 
sale,  as  jiuisdictional.  Natural  states  that 
Panther  Interstate  intends  to  purchase 
these  jurisdictional  facilities,  and 
additionally  those  facilities  foimd  to  be 
non-juhsdictipnal  in  the  September 
20th  Order.  More  specifically,  the 
jurisdictional  facilities  to  be  abandoned 
in  this  Docket  No.  consist  of: 

•  22  miles  of  16-inch  diameter 
offshore  and  related  onshore  pipeline 
and  appurtenances  originating  in  the 
High  Island  ("HI")  Area  Block  48, 
offshore  Texas  and  terminating  onshore 
near  an  interconnection  with  Natural's 
30-inch  Louisiana  Mainline  No.  1  in 
Jefferson  County,  Texas,  a  dued  8-inch 
meter  and  appurtenances  located 
onshore  at  Natural's  Booster  Station  No. 
344  in  Jefferson  Coimty,  Texas  ("BS 
344"),  a  12-inch  subsea  tap  located  in  HI 
11;  and 

•  3.12  miles  of  20-inch  onshore 
pipeline  and  appurtenances  originating 
in  Jefferson  County,  Texas  near 
Natural's  BS  344  and  terminating  near 
an  interconnection  with  Natural's  30- 
inch  Louisiana  Mainline  No.  2  in 
Jefferson  Coimty,  Texas  ("Sabine  Pass 
Lateral")  and  a  dual  12-inch  meter  and 
appurtenances  located  at  BS  344 
("Sabine  Pass  Facilities"). 

The  September  20th  Order  found  the 
following  facilities,  that  Panther 
Interstate  will  acquire  bom  Natural,  to 
be  non- jurisdictional. 

•  4.7  miles  of  16-inch  diameter  HI 
71A  Lateral  and  appurtenances 
originating  at  the  HI  71 A  Platform  to 
and  including  the  subsea  tap  assembly 
in  HI  48. 

•  A  forty  (40)  foot  section  of  12-inch 
pipe  in  HI— 48. 


•  Two  12-inch  taps  in  HI  48. 

•  An  8-inch  tap  in  HI  71 

•  All  of  the  HI  139A  lateral  Facilities 
were  determined  to  be  non- 
jurisdictional  gathering  facilities. 

Natural  states  that  Panther  Interstate 
has  agreed  to  purchase  both  the 
jurisdictional  and  non-jurisdictional 
facilities  for  $400,000.  Natural  further 
states  that  upon  receipt  of  the  requisite 
abandonment  authority  sought  in  the 
present  application  and  the  related 
application  being  filed  simultaneously 
by  Panther  Interstate,  Natural  will 
abandon  and  Panther  Interstate  will 
acquire,  operate,  and  maintain  both  the 
jurisdictional  and  non-jurisdictional 
facilities. 

Any  questions  regarding  the 
application  should  be  directed  to  Bruce 
H.  Newsome,  Vice  President,  Natural 
Gas  Pipeline  Company  of  America,  747 
East  22nd  Street,  Lombard,  Illinois 
60148-5072, (630)  691-3526. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426. 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
conunents  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  conunents  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to  - 
the  party  or  parties  directly  involved  in 
the  protest. 
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and 


interventions  may  be 
electroi^ically  via  the  Internet  in 
See  18  CFR 

)(iii)  and  the  instructions 
ission's  Web  site  under  the 
The  Commission 
encAurages  electronic  filings. 
Cominission  decides  to  set  the 
a  formal  hearing  before 
AdministJ  ative  Law  ludge,  the 

will  issue  another  notice 
process.  At  the  end  of 
ission's  review  process,  a 
Commii  sion  order  approving  or 
cei  tificat^  will  be  issued. 
Jofe:  August  19,  2003. 


Protests 
filed 

lieu  of  paper 
385.2001(a)( 
on  the  Comn , 
"e-Filing" 
strongly 

If  the 
application 
an 

Commission 
describing 
the  Commi 
final 
denying  a 

Comment 


.) 


liiik. 


that 


Magalie  R,  Sal  as. 

Secretary. 

[FR  Doc.  03-li959  Filed  8-5-03;  8:45  am] 

BILLING  CODE  67  7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  Nos.  2576-022  and  2597-019] 

Northeast  Generation  Company, 
Connecticut;  Notice  of  Intention  to 
Hold  Public  Meetings  for  Discussion  of 
the  Draft  Environmental  Impact 
Statement  for  the  Housatonic  River 
Hydroelectric  Project 

July  31.2003. 

On  July  11,  2003,  the  Commission 
staff  mailed  the  Housatonic  Project  Draft 
Environmental  Impact  Statement  (DEIS) 
to  the  U.S.  Environmental  Protection 
Agency,  resource  and  management 
agencies,  and  interested  organizations 
and  individuals. 


The  DEIS  was  noticed  in  the  Federal 
Register  on  July  18,  2003,  and 
conunents  are  due  September  17,  2003. 
The  DEIS  evaluates  the  environmental 
consequences  of  the  operation  and 
maintenemce  of  the  five  developments 
comprising  the  Housatonic  River  Project 
in  Connecticut.  About  74  acres  within 
the  project  boundary  are  located  on 
lands  of  the  United  States.  The  DEIS 
evaluates  the  environmental  effects  of 
implementing  the  applicant's  proposals, 
agency  and  interested  parties' 
recommendations,  staff's 
reconmiendations,  and  the  no-action 
alternative. 

Two  public  meetings,  which  will  be 
recorded  by  an  official  stenographer,  are 
scheduled: 


Date 


Time 


Location 


Tuesday,  Augi^t 
Wednesday,  Ai  igust 


19,  2003  

20.  2003 


7-9  p.m. 
7-9  p.m. 


Northville  Elementary  School  22  Hipp  Road,  New  Milford,  CT  06776 
Housatonic  Valley  Regional  High  School,  246  Warren  Turnpike  Rd.,  Falls  Village, 
CT  06031. 


to 
and 


At  these 
persons  and 
opportunity 
comments 
regarding  the|DEIS 
Commission 

For  further 
contact  Jack 
6392,  jack. 
Energy  Regulktory 
of  Energy  Pre  ject 
20426. 


meetings,  all  interested 
larties  will  have  the 
provide  oral  and  written 
recommendations 
for  the 
!  public  record, 
information,  please 
Ij)uckworth,  at  (202)  502- 
du  ckworth@ferc.gov.  Federal 
Commission,  Office 
s,  888  First  St.  NE..  DC 


Linda  Mitry, 

Acting  Secretah-. 

(FR  Doc.  03-1 E  995  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  67  7-01-P 


DEPARTME^  T  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL  03-21 7-000] 

Occidental  Cnemical  Corporation, 
Complainant,  v.  Entergy  Services,  Inc. 
and  Entergy  Louisiana,  Inc., 
Respondent^;  Notice  of  Complaint 

July  31,  2003. 

Take  notic( 
Occidental 
(Occidental), 
Requesting 
against  Enter; 
Entergy  L 
Entergy). 
Commission 
amended 


Fist' 


ouisiana. 


that  on  July  30,  2003, 
C  lemical  Corporation 
iled  a  Complaint 

Track  Processing 
y  Services,  Inc.  and 
,  Inc.  (collectively, 
Occ  dental  requests  that  the 

ind  that  Entergy's 
and]  restated  Luterconnection 


and  Operating  Agreement  for 
Occidental's  Taft  cogeneration  facility 
in  Hahnville,  Louisiana,  is  unjust  and 
unreasonable.  Occidental  alleges  that 
the  agreement  violates  the 
Commission's  prohibition  against  "and" 
pricing  by  failing  to  provide 
transmission  service  credits  and  violates 
Commission  precedent  because  it  does 
not  provide  interest  on  monies 
Occidental  has  advanced  to  Entergy  for 
all  network  upgrades. 

Occidental  states  that  copies  of  the 
filing  were  served  upon  Energy  and  the 
Louisiana  Public  Service  Commission. 

Any  person  desiring  to  be,  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti'eet,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  secve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  August  19.  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-19992  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC03-1 14-000,  etal.] 

Connecticut  Valley  Electric  Company 
Inc.,  Public  Service  Company  of  New 
Hampshire,  et  al.;  Electric  Rate  and 
Corporate  Filings 

July  30,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 
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1.  Connecticut  Valley  Electric  Company 
Inc.,  Public  Service  Company  of  New 
Hampshire;  and  Central  Vermont 
Public  Service  Corporation 

[Docket  Nos.  EC03-114-000  and  ER03-1110- 
000] 

Take  notice  that  on  July  22,  2003, 
Connecticut  Valley  Electric  Company 
Inc.,  Public  Service  Company  of  New 
Hampshire,  and  Central  Vermont  Public 
Service  Corporation,  (collectively, 
Applicants),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
a  joint  application  pursuant  to  Sections 
203  and  205  of  the  Federal  Power  Act, 
seeking  approvals  and  acceptances 
relating  to  the  restructuring  of 
Connecticut  Valley  Electric  Company 
Inc.  in  New  Hampshire. 

Coipment  Date:  August  12,  2003. 

2.  Condon  Wind  Power,  LLC;  SeaWest 
WindPower,  Inc.;  SeaWest  Northwest 
Asset  Holdings,  LLC;  The  Goldman 
Sachs  Group,  Inc. 

(Docket  No.  EC03-11 5-000] 

Take  notice  that  on  July  24,  2003, 
Condon  Wind  Power,  LLC  (Condon 
Wind  Power),  SeaWest  WindPower,  Inc. 
(SeaWest),  SeaWest  Northwest  Asset 
Holdings,  LLC  (SeaWest  NAH)  and  The 
Goldman  Sachs  Group,  Inc.  (together  the 
Applicants),  filed  with  the  Federal 
Energy  Regulatory  Commission  a  joint 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act  for  authorization 
of  an  indirect  disposition  of 
jurisdictional  facilities  in  connection 
with  (1)  An  intra-corporate 
reorganization  whereby  SeaWest 
WindPower,  a  wholly-owned  subsidiary 
of  SeaWest  Holdings,  Inc.  (SeaWest 
Holdings),  will  transfer  one  hundred 
percent  of  its  membership  interests  in 
Condon  Wind  Power  to  another  wholly- 
owned  subsidiar\'  of  SeaWest  Holdings 
and  SeaWest  NAH,  and  (2)  the 
subsequent  issuance  of  new  non- 
managing  membership  interests  in 
Condon  Wind  Power  to  a  not-yet- 
existing  subsidiary  of  The  Goldman 
Sachs  Group,  Inc.  and  GS  Wind  Power 
I,  LLC  (GS  Wind),  in  exchange  for  a 
capital  contribution  by  GS  Wind  to 
Condon  Wind  Power.  Condon  Wind 
Power  owns  and  operates  a  49.8 
megawatt  wind  power  project  located 
near  Condon.  Oregon.  Applicants  seek 
expedited  review  of  the  joint 
application  and  request  confidential 
treatment  of  certain  documents 
submitted  therewith. 

The  Applicants  state  that  a  copy  of 
the  joint  application  was  served  upon 
the  Public  Utility  Commission  of 
Oregon  and  the  Bonneville  Power 
Administration. 

Comment  Date:  August  14,  2003. 


3.  Fast  Well  Investments  Limited 

[Docket  No.  EG03-86-0001 

Take  notice  that  on  July  25,  2003,  Fast 
Well  Investments  Limited  (FWI),  with 
its  principal  office  at  Suite  1501-7, 
Harboiu-  Centre,  25  Harbour  Road, 
Wanchai,  Hong  Kong,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

FWI  states  that  it  is  a  company 
organized  under  the  laws  of  Malaysia 
and  that  it  will  be  engaged,  directly  or 
indirectly  through  an  affiliate  as  defined 
in  Section  2(a)(ll)(B,)  of  die  Public 
Utility  Holding  Company  Act  of  1935 
(PUHCA),  exclusively  in  owning, 
operating,  or  both  owning  and 
operating,  a  gas-fired  electric  generating 
facility  with  a  total  output  of 
approximately  98  megawatts  consisting 
of  two  combustion  tiubine  generators, 
two  heat  recovery  steam  generators  and. 
one  steam  turbine  generator  and  certain 
additional  incidental  facilities,  located 
in  Shuang  Liu  County,  Chengdu, 
Sichuan,  People's  Republic  of  China. 
FWI  states  that  it  will,  through  an 
affiliate,  sell  electric  energy  at  wholesale 
from  the  facility  and  may  engage  in 
other  incidental  activities  with  respect 
thereto  consistent  with  PUHCA. 

Comment  Date:  August  20,  2003. 

4.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  EL03-35-0031 

Take  notice  that  on  July  28,  2003, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  compliance  filing 
pursuant  to  the  Commission's  order 
dated  May  21,  2003,  103  FERC  ?61,210 
(2003). 

Comment  Date:  August  27,  2003. 

5.  California  Independent  System 
Operator  Corporation 

(Docket  No.  EROO-201 9-011] 

Take  notice  that  on  July  25,  2003  the 
California  Independent  System  Operator 
Corporation  (ISO)  tendered  for  filing 
revised  tariff  sheets  in  compliance  with 
the  Commission's  Order  on  Rehearing  of 
July  10,  2003,  104  FERC  1 61,062,  in 
which  the  Commission  held  that  certain 
transmission  customers  when  they 
become  Participating  Transmission 
Owners  served  by  certain  generating 
facilities  located  "behind  the  meter" 
(i.e.,  not  directly  intercormected  to  the 
ISO  Controlled  Grid)  should  pay 
transmission  Access  Charges  on  a  net 
load  basis.  ISO  states  that  the  revised 


tariff  sheets  are  prospectively 
implementing  this  requirement. 
Comment  Date:  August  15,  2003. 

6.  Indian  River  Power  LLC 

(Docket  No.  EROO-2807-001] 

Tak^  notice  that  on  July  25,  2003. 
Indian  River  Power  LLC  tendered  for 
filing  its  triennial  rate  review  in 
compliance  with  the  Commission's 
Order  issued  July  25,  2000  in  Deepwater 
Power  LLC,  et  al..  Docket  No.  EROO- 
2805-000,  et  al. 
Comment  Date:  August  15,  2003. 

7.  Vienna  Power  LLC 

[Docket  No.  EROO-2808-OOll 

Take  notice  that  on  July  25,  2003, 
Vienna  Power  LLC  tendered  for  filing  its 
triennial  rate  review  in  compliance  with 
the  Commission's  order  issued  July  25, 
2000  in  Deepwater  Power  LLC,  et  al.. 
Docket  No.  EROO-2 805-000,  et  al. 
Comment  Date:  August  15,  2003. 

8.  Keystone  Power  LLC 

[Docket  No.  F.R0O-2809-O01  ] 

Take  notice  that  on  July  25,  2003, 
Keystone  Power  LLC  tendered  for  filing 
its  triennial  rate  review  in  compliance 
with  the  Commission's  order  issued  July 
25,  2000  in  Deepwater  Power  LLC,  et  al.. 
Docket  No.  EROO-2805-000,  et  al. 
Comment  Date:  August  15,  2003. 

9.  Conemaugh  Power  LLC 

(Docket  No.  EROO-2810-001] 

Take  notice  that  on  July  25,  2003, 
Conemaugh  Power  LLC  tendered  for 
filing  its  triennial  rate  review  in 
compliance  with  the  Commission's 
order  issued  July  25,  2000  in  Deepwater 
Power  LLC,  et  al..  Docket  No.  EROO- 
2805-000,  et  al. 
Comment  Date:  August  15,  2003. 

10.  Union  Power  Partners,  L.P. 

[Docket  No.  ER01-930-002J 

Take  notice  that  on  July  25,  2003. 
Union  Power  Partners,  L.P.  filed  with 
the  Federal  Energy  Regulatory 
Commission  a  notice  of  change  in  status 
in  connection  with  the  transfer  by 
Panda  GS  V,  LLC  and  Panda  GS  VI,  LLC 
of  their  respective  interests  in  TECO- 
PANDA  Generating  Company.  L.P.  to 
TPS  GP,  hic,  and  TPS  LP,  Inc. 

Comment  Date:  August  15,  2003. 

11.  TECO-PANDA  Generating 
Company,  L.P. 

(Docket  No.  ER02-1 000-001] 

Take  notice  that  on  July  25,  2003. 
TECO-PANDA  Generating  Company, 
L.P.,  filed  with  the  Federal  Energy 
Regulatory  Commission  a  notice  of 
change  in  status  in  connection  with  the 
transfer  by  Panda  GS  V,  LLC  and  Panda 
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their  respective  interests 
TECO-PANDA  Generating  Company. 
Inc.,  and  TPS  LP,  Inc. 
)afe.  August  15,  2003. 


GS  VI.  LLC  o 
in 

L.P.  to  TPS  ( 
Comment 


12.  WPS  Wes  twood  Generation,  LLC 


EF02 


(Docket  No 

Take  notic 
WPS  Westw 
Westwood) 
Federal 
a  refund  co 
Paragraph  3 
2003  Letter  Order 
Westwood  "s 
this  proceed 

WPS  WestWood 
the  filing  wei  s 
Interconnectipn 
Commission 
in  the  above- 

Comment 


-2361-002] 
that  on  July  24,  2003, 
Generation,  LLC  (WPS 
tendered  for  filing  with  the 
Regulatory  Commission 
iance  report  required  by 
the  Commission's  June  6, 
accepting  WPS 
!  ettlement  agreement  in 
103  FERC  "1161,298. 
states  that  copies  of 
served  upon  the  PJM 
,  LLC.  the  Pennsylvania 
md  the  ofHcial  servicl^list 
I  ;aptioned  proceeding. 
Z >ate;  August  14,  2003. 


cod  I 


Enerj  y 
jm  jI 

cfl 


>ig- 


13.  Americar 
Corporation 


Electric  Power  Service 


(Docket  No. 
,    Take  notice 
American  El 
Corporation 
Michigan  Pov  r 
filing  an 
Interconnection 
Agreement 
Power  Comp 
Power,  L.L.C. 
agreement  is 
Companies' 
Service 
designated  as 
of  the  Americ  m 
FERC  Electric 
Volume  No. 

AEP  reques : 
September  22 
filing  has  bee  i 
Utility  Regula  t 
Michigan  Put  1 

Comment 


ERP3-403-004J 

that  on  July  25,  2003, 
efctric  Power  Service 
(jf\EP),  on  behalf  of  Indiana 
er  Company,  tendered  for 
Am^ded  and  Restated 
and  Operation 
b^ween  Indiana  Michigan 
and  South  Shore 
AEP  states  that  the 
)ursuant  to  the  AEP 

Access  Transmission 
Tariff  (OATTl  that  has  been 

the  Operating  Companies 
Electric  Power  System 
Tariff  Third  Revised 


s  an  effective  date  of 
2003.  AEP  states  that  the 
served  upon  the  Indiana 
or\-  Commission  and 
ic  Service  Commission. 
■August  15,  2003. 


[.ate 


14.  Niagara  Nfohawk  Power 
Corporation 

ER|)3 


\\1 


(Docket  No 

Take  notice 
compliance 
Order  issued 
No.  ER03-50:j-O00 
Section  205  o 
16  U.S.C.  824^1 
Commission' 
35,  Niagara  Mohawk 
a  National 
submitted  for 

(1)  A  revis 
Facilities 

Niagara  anc 
Inc.;  and 

(2)  A  revise  i 
Agreement  befween 


502-001] 
that  on  July  24,  2003.  in 
th  the  Commission's 
)n  April  1,  2003,  in  Docket 

and  pursuant  to 
the  Federal  Power  Act. 
,  and  part  35  of  the 
regulations, 18  CFR  part 
Power  Corporation, 
Company  (Niagara) 
filing: 
Interconnection 
Agreement  between 

Hydro  One  Networks 

Interconnection 
Niagara  and 


Grd 


sei 


Independent  Electricity  Market 
Operator. 

Comment  Date:  August  14,  2003. 

15.  Moraine  Wind  LLC 

[Docket  No.  ER03-951-001] 

Take  notice  that  on  July  25,  2003. 
Moraine  Wind  LLC  (Moraine  Wind) 
filed  amendments  to  its  initial  Market- 
Based  Rate  Schedule  (the  Schedule) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (the  Commission)  on  June 
12.  2003.  Moraine  states  that  the 
amendments  are  made  in  accordance 
with  the  directive  in  the  Commission's 
Order  dated  July  17.  2003,  which 
required  an  amendment  to  the  Schedule 
to  conform  to  Commission  precedent 
and  practice  regarding  affiliate 
U^nsactions  [see  101  FERC  H  61.331). 

Comment  Date:  August  15,  2003. 

16.  Exelon  Framingham  LLC;  Exelon 
Mystic  LLC;  Exelon  New  Boston  LLC; 
Exelon  West  Medway  LLC 

(Docket  No.  ER03-959-0011 

Take  notice  that  on  July  25,  2003, 
Exelon  Framingham  LLC,  Exelon  Mystic 
LLC,  Exelon  New  Boston  LLC  and 
Exelon  West  Medway  LLC  (the  Exelon 
Companies)  tendered  for  filing  fixed 
cost  information  for  their  respective 
generating  facilities.  The  Exelon 
Companies  state  that  this  fixed  cost 
information  relates  to  Peaking  Unit  Safe 
Harbor  (PUSH)  Reference  Levels 
proposed  by  ISO  New  England  Inc. 
(ISO-NE)  for  use  regarding  New 
England  Power  Pool  Market  Rule  1 .  The 
Exelon  Companies  request  an  effective 
date  of  June  1,  2003  for  the  preliminary 
PUSH  Reference  Levels,  and  an  effective 
date  of  July  11,  2003  for  the  revised 
PUSH  Reference  Levels.  The  Exelon 
Companies  request  a  waiver  of  all 
applicable  Commission  regulations  to 
permit  such  effective  date. 

The  Exelon  Companies  state  that  a 
copy  of  this  submission  has  been 
provided  to  ISO-NE  on  the  date  of 
filing.  The  Exelon  Companies  also  state 
that  a  copy  of  this  submission  has  been 
mailed  to  each  affected  state  regulatory 
authority. 

Comment  Date:  August  15,  2003. 

17.  New  England  Power  Pool 

(Docket  No.  ER03-1 11 1-000] 

Take  notice  that  on  July  24,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  to 
terminate  the  membership  of 
Quinnipiac  Energy,  LLC  (Quinnipiac)  in 
NEPOOL.  The  Participants  Committee 
requests  a  September  1 ,  2003  effective 
date  for  the  termination  of  the 
Participant  status  of  Quinnipiac. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 


to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 
Comment  Date:  August  14,  2003. 

18.  Avista  Corporation 

(Docket  No.  ER03-1 1 1 2-000] 

Take  notice  that  on  July  24,  2003, 
Avista  Corporation  (Avista)  tendered  for 
filing  Amendatory  Agreement  No.  1  to 
the  1997  Pacific  Northwest 
Coordination  Agreement  (the  1997 
PNCA). 

Avista  states  that  Amendatory 
Agreement  No.  1  amends  the  1997         & 
PNCA.  Avista  also  states  that  a  copy  of 
the  filing  was  served  upon  the  parties  to 
the  1997  PNCA. 
Comment  Date:  August  14,  2003. 

19.  Carolina  Power  &  Light  Company 

[Docket  No.  ER03-11 13-000] 

Take  notice  that  on  July  24,  2003, 
Carolina  Power  &  Light  Company,  doing 
business  as  Progress  Energy  Carolinas, 
Inc.  (CP&L).  tendered  for  filing  an 
executed  Network  Integration 
Transmission  Service  Agreement 
(NITSA)  including  an  executed  Network 
Operating  Agreement  (collectively. 
Integrated  NITSA)  between  CP&L  and 
the  Fayetteville  Public  Works 
Commission  (FPWC). 

CP&L  requests  that  the  Commission 
accept  the  Integrated  NITSA  for  filing 
and  make  it  effective  on  July  1.  2003. 
the  date  on  which  service  began.  CP&L 
states  that  copies  of  the  filing  were 
served  upon  FPWC  and  the  North 
Carolina  Utilities  Commission. 
Comment  Date:  August  14.  2003. 

20.  Carville  Energy  LLC  = 

(Docket  No.  ER03-1 114-000) 

Take  notice  that  on  July  24,  2003, 
Carville  Energy  LLC  tendered  for  filing, 
under  Section  205  of  the  Federal  Power 
Act,  a  rate  schedule  for  reactive  power 
from  the  Carville  Energy  Center. 
Comment  Date:  August  14,  2003. 

21.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER03-1 11 5-000] 

Take  notice  that  on  July  25,  2003, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  Revised 
Generator  Special  Facilities  Agreement 
(GSFA),  Supplemental  Letter 
Agreement,  and  Generator 
Interconnection  Agreement  (GIA) 
between  PG&E  and  Elk  Hills  Power,  LLC 
(Elk  Hills). 

PG&E  states  that  the  GSFA  and 
Supplemental  Letter  Agreement  permit 
PG&E  to  recover  the  ongoing  costs 
associated  with  owning,  operating  and 
maintaining  the  Special  Facilities  for 
Elk  Hills.  PG&E  states  that  the  GIA 
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provides  terms  and  conditions  for 
filling,  operation,  maintenance  and 
metering. 

-  PG&E  states  that  copies  of  this  filing 
have  been  served  upon  Elk  Hills,  the 
California  Independent  System  Operator 
Corporation  and  the  CPUC. 

Comment  Date:  August  15.  2003. 

22.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-1 11 7-000] 

Take  notice  that  on  July  25,  2003.  PJM 
Interconnection.  L.L.C.  (PJM).  submitted 
for  filing  amendments  to  the  Amended 
and  Restated  Operating  Agreement  of 
PJM  Interconnection,  L.L.C.  to  establish 
a  new  Default  Allocation  Assessment  to 
replace  the  Weighted  Interest  formula  as 
the  basis  for  determining  the  amount 
that  PJM  may  assess  and  collect  from  a 
PJM  member  when  another  PJM  member 
defaults. 

PJM  requests  waiver  of  the 
Commission's  notice  provisions  to 
permit  an  effective  date  of  July  26,  2003. 
PJM  states  that  copies  of  this  filing  have 
been  served  on  all  PJM  members,  and 
each  state  electric  utility  regulatory 
commission  in  the  PJM  region. 

Comment  Date:  August  15,  2003. 

23.  Midwest  Independent  Transftiission 
System  Operator,  Inc. 

[Docket  No.  ER03-1 11 8-000] 

Take  notice  that  on  July  25.  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISOJ 
submitted,  in  its  entirety,  a  Third 
Revised,  Volume  No.  1.  of  its  Open 
Access  Transmission  and  Energy 
Markets  Tariff  (TEMT)  in  compliance 
with  the  Commission's  February  24, 
2003  Declaratory  Order.  102  FERC 
^  61,196.  Midwest  ISO  states  that  the 
^TEMT  includes  those  terms  and 
conditions  necessary  for  the 
implementation  of  the  Midwest  ISO's 
Day- Ahead  and  Real-Time  Energy 
Markets  (Energy  Markets)  and 
congestion  management  provisions 
based  on  Locational  Marginal  Prices  and 
Financial  Transmission  Rights.  Midwest 
ISO  also  states  in  addition,  the  TEMT 
contains  revisions  that  are  necessary  for 
the  implementation  of  the  new  Energy 
Markets  and  congestion  management 
within  the  Midwest  ISO  region.  The 
Midwest  ISO  has  requested  an  effective 
date  of  March  31,  2004. 

The  Midwest  ISO  has  also  requested 
waivers  of  the  service  requirements  set 
forth  in  18  CAR  385.2010.  The  Midwest 
ISO  states  it  has  electronically  served  a 
copy  of  this  filing,  with  attachments, 
upon  all  Midwest  ISO  Members, 
Member  representatives  of  Transmission 
Owners  and  Non-Transmission  Owners, 
the  Midwest  ISO  Advisory  Committee 


participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition.  Midwest  ISO  indicates  that  the 
filing  has  been  electronically  posted  on 
the  Midwest  ISO's  Web  site  at 
www.niidwestiso.org  under  the  heading 
"Filings  to  FERC."  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
states  that  it  will  provide  hard  copies  to 
any  interested  parties  upon  request. 
Comment  Date;  August  15.  2003. 

24.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ERO.3-1 11 9-000] 

Take  notice  that  on  July  25.  2003,  the 
California  Independent  System  Operator 
Corporation  (ISO),  tendered  for  filing 
Amendment  No.  1  to  the  Metered 
Subsystem  Aggregator  Agreement 
between  the  ISO  and  Northern 
California  Power  Agency  (NCPA)  for 
acceptance  by  the  Commission.  The  ISO 
is  requesting  waiver  of  the  60-day  notice 
requirement  to  allow  Amendment  No.l 
to  the  Metered  Subsystem  Aggregator 
Agreement  to  be  made  effective  August 
1.  2003. 

The  ISO  states  that  this  filing  has  been 
served  upon  all  parties  on  the  official 
service  list  in  Docket  No.  ER02-2321- 
000. 

Comment  Date:  August  15,  2003. 

25.  Florida  Power  &  Light  Company 

[Docket  Nos.  OA03-9-000  and  OA03-10- 
000] 

Take  notice  that  on  July  25.  2003, 
Florida  Power  &  Light  Company 
(Applicant)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  on  behalf  of  Applicant's 
New  England  Division  (FPL  NED)  a 
request  for  order  confirming  that  it  has 
complied  with  the  requirements  of 
Order  No.  888  by  placing  its 
transmission  facilities  in  New  England 
under  the  control  of  the  New  England 
Independent  System  Operation. 
Applicant  also  requested  an  order 
confirming  that  FPL  NED's  standards  of 
conduct  submitted  with  its  pleading 
comply  with  the  requirements  of  Order 
No.  889.  '^ 

Comment  Date:  August  25,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Conunission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 


protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676.  or  for  TTY. 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linda  Mitry, 

Acting  Secretary. 

|FR  Doc.  03-19971  Filed  8-5-03;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Northern  Power  Corporation  (Xcel 
Energy)  Project  No.  2056-016, 
Minnesota;  Notice  of  Availability  of 
Draft  Environmental  Assessment 

luly  31,2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
part  380  of  the  Federal  Energy 
Regiilatory  Commission's  (Commission) 
regulations.  18  CFR  part  380;  FERC 
Order  No.  486  and  52  FR  47,897,  the 
Office  of  Energy  Projects  Staff  (staff) 
reviewed  the  application  for  a  new 
license  for  the  St.  Anthony  Falls 
Hydroelectric  Project,  located  on  the 
Mississippi  River  in  the  city  of 
Miimeapolis  in  Hennepin  County, 
Minnesota,  and  prepared  a  draft 
environmental  assessment  (DEA)  for  the 
projecrt.  The  project  does  not  use  or 
occupy  any  Federal  facilities  or  lands. 

In  this  DEA.  the  staff  analyzes  the 
potential  environmental  effec:ts  of  the 
existing  project  and  concludes  that 
licensing  the  project,  with  staffs 
recommended  measures,  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 
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A  copy  of  t  le  DEA  and  application  is 
available  for  i  eview  at  the  Commission 
in  the  Public  Reference  Room,  or  may  be 
viewed  on  th^ !  Commission's  Web  site  at 
http://www.f(  rc.gov  using  the  "FERRIS" 
link.  Enter  th ;  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  assistanc(  i,  contact  FERC  Online 
Support  at 

FERCOnlineS  upport@ferc.gov  or  toll- 
free  at  1-866-  208-3676,  or  for  TTY, 
(202)502-8619. 

Any  commi  snts  should  be  filed  within 
30  days  from  he  date  of  this  notice  and 
should  be  adc  ressed  to  Magalie  R.  Salas, 
Secretary,  Fe<  eral  Energy  Regulatory 
Commission,  B88  First  Street,  NE., 


Washington, 


DC  20426.  Please  affix  "St. 


Anthony  Fall  i  Project  No.  2056-016"  to 
all  comments  For  further  information, 
please  contac  Monte  TerHaar  by  e-mail 
at  monte.terh  iar@ferc.gov  or  phone 
(202)  502-60:  5. 

The  Comm  ssion  strongly  encourages  . 
electronic  fili  igs.  Comments  may  be 
filed  electron  cally  via' the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001{a)(l  (iii)  and  the  instructions 
on  the  Comm  ssion 's  Web  site  under  the 
"e-Filing"  lin  c. 

Linda  Milry. 

Acting  Secrelar  r. 

[FR  Doc.  03-19  193  Filed  8-5-03;  8:45  ami 

BILLING  CODE  671  r-01-P 


DEPARTMEN  \  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Project  No.  19|l-079] 

Notice  of  Apiilication  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  t>rocedural  Schedule  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 


Iuly31,2003. 

Take  notice 
hydroelectric 
with  the  Com^i 
for  public 

a.  Type  Oj 
License. 

b.  Project 

c.  Date  FileM 

d.  Applican  I 

e.  Name  o/ 
Hydropower 

f.  Location 
Washington 
Idaho;  and 
Counties,  Ore  ;( 
federal  lands 
Service  and 


tie 


that  the  following 

ipplication  has  been  filed 
ission  and  is  available 
inspection. 
if/  pplication:  New  Major 

A/b.;  1971-079. 
July  21,2003. 
Idaho  Power  Company. 
•/  Project:  Hells  Canyon 
I  roject. 

3n  the  Snake  River  in 
Adams,  Counties, 
Wallowa  and  Baker 

-on.  About  5,270  acres  of 
i  idministered  by  the  Forest 
Bureau  of  Land 


aid 


Management  (Payette  and  Wallowa- 
Whitman  National  Forests  and  Hells 
Canyon  National  Recreational  Area)  are 
included  within  the  project  boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mr.  Robert  W. 
Stahman,  Vice  President,  Secretary,  and 
General  Counsel,  Idaho  Power 
Company,  PO  Box  70,  Boise,  Idaho 
83707. 

i.  FERC  Contact:  Alan  Mitchnick, 
(202) 502-6074: 
alan.mitchnick@ferc.gov. 

j.  Cooperating  agencies:  We  are  asking 
Federal,  state,  local,  and  tribal  agencies 
with  jurisdiction  and/or  special 
expertise  with  respect  to  e;ivironmental 
issues  to  cooperate  with  us  in  the 
preparation  of  the  environmental 
document.  Agencies  who  would  like  to 
request  cooperating  status  should  follow 
the  instructions  for  filing  comments 
described  in  item  1  below. 

k.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  filing  additional  study 
requests  and  requests  for  cooperating 
agency  status:  September  19,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  {bttp://wivw.ferc.gov)  under  the  "e: 
Filing"  link.  After  logging  into  the  e- 
Filing  system,  select  "Comment  on 
Filing"  from  the  Filing  Type  Selection 
screen  and  continue  with  the  filing 
process. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 


also  serve  a  copy  of  the  document  on 
that  resource  agency. 

m.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

n.  The  existing  Hells  Canyon  Project 
consists  of  three  developments: 
Brownlee  Development  consists  of  a 
395-foot-high  earth  and  rockfiU  dam,  a 
14, 621 -acre  impoundment,  and  a 
powerhouse  with  five  generating  units 
producing  585.4  megawatts  (MW); 
Oxbow  Development  consists  of  a  209- 
foot-high  earth  and  rockfill  dam,  a 
1,150-acre  impoundment,  and  a 
powerhouse  with  four  generating  units 
producing  460  MW;  and  Hells  Canyon 
Development  consists  of  a  320-foot-high 
concrete  gravity  dam,  a  2,412-acre 
impoundment,  and  a  powerhouse  with 
three  generating  units  producing  391.5 
MW.  Idaho  Power  also  operates  four  fish 
hatcheries  and  four  adult  fish  traps. 
Idalio  Power  proposes  to  exclude  11  of 
12  existing  transmission  lines  from  the 
project. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Filter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  Idaho  STATE  ' 
HISTORIC  PRESERVATION  OFFICER 
(SHPO),  as  required  by  "106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

q.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  as 
appropriate. 

Issue  Acceptance  letter:  October  2003. 

Issue  Scoping  Document  1  for 
comments:  October  2003. 

Request  additional  information: 
November  2003. 

Issue  Scoping  Document  2:  February 
2004. 

Notice  of  application  is  ready  for 
environmental  analysis:  March  2004. 
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Notice  of  the  availability  of  the  draft 
EIS:  September  2004. 

Notice  of  the  availability  of  the  final 
£/S;  April  2005. 

Ready  for  Commission's  decision  on 
the  application:  ]uly  2005. 

The  schedule  will  be  revised  based  on 
need  for  correction  of  deficiencies  and 
need  for  additional  information. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
enviroiunental  analysis. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-20003  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2516-026-WV  and  Project  No. 
251 7-01 0-WV] 

Allegheny  Energy  Supply  Company, 
LLC;  Notice  of  Proposed  Restricted 
Service  List  for  a  Programmatic 
Agreement  for  Managing  Properties 
Included  in  or  Eligible  for  Inclusion  in 
the  National  Register  of  Historic 
Places;  Project  No.  2516-026-WV,  Dam 
No.  4  Hydro  Station  and  Project  No. 
251 7-01 0-WV,  Dam  No.  5  Hydro 
Station 

July  31,  2003. 

Rule  2010  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Rules  of  Practice  and  Procedure 
provides  that,  to  eliminate  uimecessary 
expense  or  improve  administrative 
efficiency,  the  Secretary  may  establish  a 
restricted  service  list  for  a  particular 
phase  or  issue  in  a  proceeding.'  The 
restricted  service  list  should  contain  the 
names  of  persons  on  the  service  list 
who,  in  the  judgment  of  the  decisional 
authority  establishing  the  list,  are  active 
participants  with  respect  to  the  phase  or 
issue  in  the  proceeding  for  which  the 
list  is  established. 

The  Commission  staff  is  consulting 
with  the  West  Virginia  Historic  — 

Preservation  Officer  (hereinafter, 
WVSHPO).  the  Maryland  Historic     , 
Preservation  Officer  (hereinafter, 
MDSHPO),  and  the  Advisory  Council  on 
Historic  Preservation  (hereinafter, 
Advisory  Council)  pursuant  to  the 
Council's  regulations,  36  CFR  part  800, 
implementing  Section  106  of  the 
National  Historic  Preservation  Act,  as 
amended,  (16  U.S.C.  470  f),  to  prepare 


'18  CFR  385.2010. 


a  Programmatic  Agreement  for 
managing  properties  included  in,  or 
eligible  for  inclusion  in,  the  National 
Register  of  Historic  Places  at  Project 
Nos.  2516-026  and  2517-010. 

The  Programmatic  Agreement,  when 
executed  by  the  Commission,  the  SHPO, 
and  the  Advisory  Council,  would  satisfy 
the  Commission's  Section  106 
responsibilities  for  all  individual 
undertakings  carried  out  in  accordance 
with  the  licenses  until  the  licenses 
expire  or  are  terminated  (36  CFR 
800.13[e]).  The  Commission's 
responsibilities  pursuant  to  Section  106 
for  the  project  would  be  fulfilled 
through  the  Programmatic  Agreement, 
which  the  Commission  staff  proposes  to 
draft  in  consultation  with  certain  parties 
listed  below.  The  executed 
Programmatic  Agreement  would  be 
incorporated  into  any  licenses  issued. 

Allegheny  Energy  Supply  Company, 
LLC,  as  prospective  licensee  for  Project 
Nos.  2516-026  and  2517-010,  is  invited 
to  participate  in  consultations  to 
develop  the  Programmatic  Agreement 
and  to  sign  as  a  concurring  party  to  the 
Programmatic  Agreement.  For  purposes 
of  commenting  on  the  Programmatic 
Agreement,  we  propose  to  restrict  the 
service  list  for  Project  Nos.  2516-026 
and  2517-010  as  follows: 
Dr.  Laura  Henley  Dean,  Advisory 

Council  on  Historic  Preservation,  The 

Old  Post  Office  Building,  Suite  803, 

1100  Pennsylvania  Avenue,  NW., 

Washington,  DC  20004. 
Charles  L.  Simons,  Allegheny  Energy 

Supply  Company,  LLC,  4350  Northern 

Pike,  Monroeville,  PA  15146. 
Nancy  Herholdt,  SHPO,  West  Virginia 

Division  of  Culture  &  History,  Historic 

Preservation  Office,  1900  Kanawha 

Boulevard  East,  Charleston,  WV 

25305-0300. 
J.  Rodney  Little,  SHPO,  Maryland 

Historical  Trust,  100  Community 

Place,  Third  Floor,  Crownsville,  MD 

21032-2023. 
Douglas  Paris,  Superintendent,  C&O 

Canal  NHP  Headquarters,  1850  Dual 

Highway,  Suite  100.  Hagerstown,  MD 

21740. 
Vernon  Isaac,  Chief,  Cayuga  Nation,  - 
■^  P.O.  Box  11,  Versailles,  NY  14168. 
Bruce  Gonzalez,  President,  Delaware 

Nation,  P.O.  Box  825,  Anadarko,  OK 

73005. 
Larry  Joe  Brooks,  Chief,  Delaware  Tribe 

of  Indians,  220  NW  Virginia  Ave, 

Bartlesville,  OK  74003. 
Leo  R.  Henry,  Clerk,  Chief,  Tuscarora 

Nation,  2006  Mt.  Hope  Road,  Via: 

Lewiston,  NY  14092, 
Dr.  James  Kardatzke,  Bureau  of  Indian 

Affairs,  711  Stewarts  Ferry  Pike, 

Nashville,  TN  37214. 


Any  person  on  the  official  service  list 
for  the  above-captioned  proceedings 
may  request  inclusion  on  the  restricted 
service  list,  or  may  request  that  a 
restricted  service  list  not  be  established, 
by  filing  a  motion  to  that  effect  within 
15  days  of  this  notice  date.  An  original 
and  eight  copies  of  any  such  motion 
must  be  filed  with  the  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  and  must  be 
served  on  each  person  whose  name 
appears  on  the  official  service  list.  If  no 
such  motions  are  filed,  the  restricted 
service  list  will  be  effective  at  the  end 
of  the  15  day  period.  Otherwise,  a 
further  notice  will  be  issued  ruling  on 
the  motion. 


Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-19994  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6717-01-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[NM-46-1-7605;  FRL-7540-1I 

Adequacy  Status  of  Submitted  State 
Implementation  Plans  (SIP)  for 
Transportation  Conformity  Purposes: 
M0BILE6  Motor  Vehicle  Emissions 
Budgets  for  the  Albuquerque  Cart>on 
Monoxide  Maintenance  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

summary:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
the  on-road  motor  vehicle  emissions 
budget  contained  in  the  revision  to  the 
Albuquerque  Carbon  Monoxide 
Maintenance  Plan  adequate  for 
transportation  conformity  purposes;  As 
a  result  of  our  finding,  the  budgets  from 
the  submitted  attainment  demonstration 
SIP  revision  must  be  used  for  future 
conformity  determinations  in  the 
Albuquerque  area. 

DATES:  These  budgets  are  effective 
August  21,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

essential  information  in  this  notice  will 
be  available  at  EPA's  conformity  Web 
site:  http://www.epa.gov/oms/transp/ 
conform/adequacy.htm.  You  may  also 
contact  Ms.  Peggy  Wade,  Air  Plaiming 
Section  (6PD-L),  U.S.  EPA  Region  6, 
1445  Ross  Avenue,  Dallas,  Texas  75202- 
2733,  telephone  (214)665-7247,  E-mail 
address:  Wade.Peggy@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  "we,"  "us," 
and  "our"  refer  to  EPA.  The  word 
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contained  in  submitted  SIPS  cannot  be 
used  for  conformity  determinations 
unless  EPA  has  affirmatively  found  the 
conformity  budget  adequate.  We  have 
described  our  process  for  determining 
the  adequacy  of  submitted  SLP  budgets 
in  the  policy  guidance  dated  May  14, 
1999,  and  titled  Conformity  Guidance 
on  Implementation  of  March  2,  1999, 
Conformity  Court  Decision.  We 
followed  this  guidance  in  making  our 
adequacy  determination.  You  may 
obtain  a  copy  of  this  guidance  from 
EPA's  conformity  Web  site  or  by 
contacting  us  at  the  address  above. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  July  29.  2003. 
Lawrence  E.  Starfield, 

Deputy  Regional  Administrator.  Region  6. 
[FR  Doc.  03-20032  Filed  8-5-03;  8:45  am) 
BILUNG  CO0€  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  -7540-6  ] 

Science  Advisory  Board  Staff  Office; 
Request  for  Nominations  for  Experts 
for  a  Science  Advisory  Board  Panel  on 
Council  for  Regulatory  Environmental 
Modeling  (CREM)  Guidance  Advisory 
Panel 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Science  Advisory  Board 
(SAB)  Staff  Office  is  announcing  the 
formation  of  a  new  SAB  panel  to 
provide  advice  on  EPA's  interim 
guidance  on  environmental  models  and 
development  of  a  models  knowledge 
base,  and  is  soliciting  nominations  for 
members  of  the  panel. 
DATES:  Nominations  should  be 
submitted  no  later  than  August  27, 
2003. 

ADDRESSES:  Nominations  should  be 
submitted  in  electronic  format  through 
the  Form  for  Nominating  Individuals  to 
Panels  of  the  EPA  Science  Advisory 
Board  provided  on  the  SAB  Web  site. 
The  form  can  be  accessed  through  a  link 
on  the  blue  navigational  bar  on  the  SAB 
Web  site  www.epa.gov/sab.  To  he 
considered,  all  nominations  must 
include  the  information  required  on  that 
form.  Anyone  who  is  unable  to  submit 
nominations  via  this  form  may  contact 
Dr.  K.  Jack  Kooyoomjian,  Designated 
Federal  Officer  (DFO),  as  indicated 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 


information  regarding  this  Request  for 
Nomination  may  contact  Dr.  K.  Jack 
Kooyoomjian,  (DFO),  U.S.  EPA  Science 
Advisory  Board  Staff  Office;  1200 
Permsylvania  Ave.,  NW..  Suite  6450, 
Washington,  DC  20460;  by  telephone/ 
voice  mail  at  (202)  564-4557;  by  fax  at 
(202)  501-0582;  or  via  e-mail  at 
kooyoomjian  .jack@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Summary:  The  Environmental 
Protection  Agency  (EPA)  Science 
Advisory  Board  (SAB)  Staff  Office  is 
announcing  the  formation  of  a  new 
Advisory  Panel,  known  as  the  Council 
for  Regulatory  Environmental  Modeling 
(CREM)  Guidance  Advisory  Panel  to 
provide  advice  on  issues  related  to 
EPA's  Interim  Guidance  on 
Environmental  Models  as  well  as  the 
development  of  a  models  knowledge 
base.  The  interim  guidance  is  meant  to 
outline  best  practices  in  the 
development,  evaluation  and  use  of 
environmental  models  that  inform  the 
decision-making  process,  while  the 
knowledge  base  is  a  web-accessible 
inventory  of  environmental  models 
intended  to  promote  transparency  in  the 
data,  algorithms,  assumptions,  and 
uncertainties  underlying  models  and  to 
enable  developers  and  analysts  to  more 
easily  identify  information  needs. 

The  CREM  Guidance  Advisory  Panel 
is  being  formed  to  provide  advice  to  the 
Agency,  as  part  of  the  EPA  SAB's 
mission,  established  by  42  U.S.C.  4365, 
to  provide  independent  scientific  and 
technical  advice,  and  recommendations 
to  the  EPA  Administrator  on  the 
technical  bases  for  EPA  decision  i 

making.  The  SAB  is  a  chartered  Federal 
Advisory  Committee,  which  reports 
directly  to  the  Administrator. 

Background:  In  its  mission  to  protect 
human  health  and  safeguard  the  natural 
environment,  EPA  must  often  make 
decisions  that  attempt  to  minimize  the 
potential  human  and  ecological  health 
risks  posed  by  certain  activities  (e.g.,  the 
release  of  toxic  chemicals  to  the 
environment).  EPA  uses  mathematical 
models  to  anticipate  possible  future 
events,  and  to  simulate  the  behavior  of 
systems  where  monitoring  data  are 
difficult  to  obtain  or  limited  due  to 
resource  constraints. 

lo  its  continuing  efforts  to  assist  EPA 
maintain  the  scientific  credibility  of  its 
decisions,  the  SAB  has  consistently 
recommended  that  EPA  institutionalize 
a  cross-Agency  approach  to  model 
assessment  and  use.  In  1989,  the  SAB 
suggested  that  such  an  approach  would 
help  avoid  the  inappropriate  secondary 
use  of  models  and  reduce  duplication  in 
modeling  efforts  for  similar  applications 
thereby  conserving  Agency  resources.  In 
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subsequent  years,  the  SAB  addressed  a 
variety  of  modeling  issues,  such  as  the 
need  to  conduct  sensitivity  and 
uncertainty  cmalyses  to  better 
characterize  the  degree  of  confidence  in 
model  outputs.  The  SAB  further 
suggested  that  EPA  should  collaborate 
with  internal  and  external  model  users 
to  obtain  feedback  that  will  ultimately 
facilitate  continuous  improvement  in 
the  Agency's  modeling  efforts.  The 
EPA's  Council  for  Regulatory 
Environmental  Modeling  (CREM)  now 
seeks  input  from  the  SAB  on  two  efforts 
the  Agency  believes  will  ultimately 
strengthen  the  scientific  basis  for  EPA's 
model-based  decisions:  (1)  Development 
of  an  Interim  Guidance  on 
Environmental  Models;  and  (2) 
development  of  a  Models  Knowledge 
Base. 

Proposed  Charge  to  the  SAB  CREM 
Advisory  Panel 

Charge  Issues  Related  to  the  Interim 
guidance  on  Environmental  Models:  As 
noted  above,  the  SAB  recommended 
that  EPA  establish  policies  and 
procedures  for  the  development, 
evaluation,  and  use  of  environmental 
regulatory  models.  The  EPA's  CREM  is 
drafting  interim  Agency  guidance  on  the 
development  and  use  of  environmental 
models.  These  guidelines  will 
ultimately  address  both  policy  and 
science  issues,  and  EPA  now  turns  to 
the  SAB  for  advice  on  the  latter  set  of 
issues.  With  regard  to  the  Interim 
Guidance  on  Environmental  Models, 
EPA  proposes  the  following  charge  to 
the  SAB: 

Charge  Question  1 :  Has  EPA 
sufficiently  and  appropriately  identified 
the  best  practices,  such  that  decisions 
based  on  models  developed  and  used  in 
accordance  with  these  practices  may  be 
said  to  be  based  on  the  best  available, 
practicable  science? 

Charge  Question  2:  Has  EPA 
sufficiently  and  appropriately  described 
the  goals  and  methods,  and  in  adequate 
detail,  such  that  the  guidance  serves  as 
a  practical,  relevant,  and  useful  tool  for 
model  developers  and  users?  If  not, 
what  else  would  you  recommend  to 
achieve  these  ends? 

Charge  Question  3:  Has  EPA 
sufficiently  and  appropriately  proposed 
a  graded  approach,  such  that  users  of 
the  guidance  can  determine  the 
appropriate  level  of  evaluation  for  a 
particular  model  use.  If  there  are 
deficiencies  in  the  proposed  approach, 
what  would  you  recommend  to  correct 
it,  and  why? 

Charge  Question  4:  Has  EPA 
sufficiently  and  appropriately  provided 
practicable  advice  for  decision-makers 
who  must  deed  with  the  uncertainty 


inherent  in  environmental  models  and 
their  application?  What  additional 
advice  should  EPA  consider  in  dealing 
with  uncertainty,  and  why? 

Charge  Issues  Related  to  a  Models 
Knowledge  Base:  As  noted  above,  the 
SAB  recommended  that  the  CREM 
coordinate  EPA  efforts  to  collaborate 
and  seek  input  from  model  developers 
and  users  both  inside  and  outside  EPA. 
One  mechanism  to  implement  this 
collaboration  is  through  a  web- 
accessible  knowledge  base  for 
environmental  models.  EPA  is 
developing  such  a  knowledge  base  to 
communicate  more  clearly  the  data, 
algorithms,  assumptions,  and 
uncertainties  underlying  each  model;  to 
facilitate  the  use  of  individual  models  or 
the  combined  use  of  multiple  models; 
and  to  enable  developers  and  analysts  to 
more  easily  identify  information  needs. 
With  regard  to  the  Models  Knowledge 
Base,  EPA  proposes  the  following 
charge  to  the  SAB: 

Charge  Question  5:  Has  EPA 
identified,  structured  and  developed  the 
optimal  set  of  information  to  request 
from  model  developers  and  users,  i.e., 
the  amount  of  information  that  best 
minimizes  the  burden  on  information 
providers  while  maximizing  the  utility 
derived  from  the  information? 

Charge  Question  6:  Has  EPA  provided 
the  appropriate  nomenclature  needed  to 
elicit  specific  information  from  model 
developers  that  will  allow  broad 
intercomparisons  of  model  performance 
and  application  without  bias  toward  a 
particular  field  or  discipline? 

Charge  Queston  7:  Through  the 
development  of  this  knowledge  base, 
has  EPA  succeeded  in  providing:  {7a) 
Easily  accessible  resource  material  for 
new  model  developers  that  will  help  to 
eliminate  duplication  in  efforts  among 
the  offices/regions  where  there  is 
overlap  in  the  modeling  efforts  and 
sometimes  communication  is  limited? 
(7b  )  Details  of  the  temporal  and  spatial 
scales  of  data  used  to  construct  each 
model  as  well  as  endogenous 
assumptions  made  during  model 
formulation  such  that  users  may 
evaluate  their  utility  in  combination 
with  other  models  and  propagation  of 
error  due  to  differences  in  data 
resolution  can  be  addressed?  (7c) 
Examples  of  "successful"  models  (e.g., 
widely  applied,  have  been  tested,  peer 
reviewed  etc.)?  (7d)  A  forum  for 
feedback  on  model  uses  outside  Agency 
applications  and  external  suggestion  for 
updating/improving  model  structure? 
Document  Availability:  Readers  who 
wish  to  be  introduced  to  the  substance 
of  this  review  may  find  the  review 
documents  at:  http://www.epa.gov/ 
crem/sab  when  they  are  available. 


Additional  background  information  is 
also  posted  at  the  EPA's  CREM  site: 
h  ttp  ://www.  epa  .gov/crem . 

Request  for  Nominations:  Any 
interested  person  or  organization  may 
nominate  qualified  individuals  for 
Membership  on  the  Subcommittee. 
Individuals  should  have  expertise  and 
experience  in  modeling  activities 
related  to  one  or  more  of  the  following 
areas: 

(a)  Hazardous  waste, 

(b)  Atmospheric  Transport, 
Transformations  and  Removal, 

(c)  Groundwater  Hydrology, 

(d)  Water  Quality, 

(e)  Indoor  Air, 

(f)  Multi-Media  Environmental  Fate 
and  Transport, 

(g)  Environmental  Management, 
(h)  Terrestrial  and  Aquatic  Ecology, 
(i)  Epidemiology, 

0)  Public  Health, 

(k)  Sensitivity  Analysis, 

(1)  Uncertainty  Analysis, 

(m)  Exposure  and  Risk  Assessment, 

(n)  Environmental  Law, 

(o)  Decision  Analysis, 

(p)  Economics, 

(q)  Computer  Sciences, 

(r)  Spatial  Modeling, 

(s)  Model  documentation, 

(t)  Nomenclature  for  Envirorunental 
Models, 

(u)  Statistics,  and 

(v)  Information  Quality  Guidelines, 
Data  Quality  and  Quality  Assurance 
Procedures. 

Process  and  Deadline  for  Submitting 
Nominations:  Any  interested  person  or 
organization  may  nominate  qualified 
individuals  to  add  expertise  in  the 
above  areas  for  the  Panel.  Nominations 
should  be  submitted  in  electronic 
format  through  the  Form  for  Nominating 
Individuals  to  Panels  of  the  EPA  Science 
Advisory  Board  provided  on  the  SAB 
Web  site.  The  form  can  be  accessed 
through  a  link  on  the  blue  navigational 
bar  on  the  SAB  Web  site,  ivivw.epa.gov/ 
sab.  To  be  considered,  all  nominations 
must  include  the  information  required 
on  that  form. 

The  EPA  Science  Advisory  Board 
Staff  Office  will  acknowledge  receipt  of 
the  nomination  and  inform  nominators 
of  the  panel  selected.  From  the 
nominees  identified  by  respondents  to 
this  Federal  Register  notice  (termed  the 
"Widecast"),  SAB  Staff  will  develop  a 
smaller  subset  (known  as  the  "Short 
List")  for  more  detailed  consideration. 
Criteria  used  by  the  SAB  Staff  in 
developing  this  Short  List  are  given  at 
the  end  of  the  following  paragraph.  The 
Short  List  will  be  posted  on  the  SAB 
Web  site  at:  http://www.epa.gov/sab, 
and  will  include,  for  each  candidate,  the 
nominee's  name  and  their  biosketch. 
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coramtnts  will  be  accepted  for  21 
on  the  Short  List.  During 
period,  the  public  will  be 
irovide  information, 
other  documentation  on 
the  SAB  Staff  should 
uating  candidates  for 


e'  ah 


Public 

calendar  days 
this  comment 
requested  to 
analysis  or 
nominees  tha : 
consider  in 
Panel. 

For  the  EPi* .  SAB,  a  balanced  advisory 
panel  is  char;  cterized  by  inclusion  of 
candidates  w  lo  possess  the  necessary 
domains  of  ki  lowledge,  the  relevant 
scientific  per  pectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  a  filiation),  and  the  . 
collective  breidth  of  experience  to 
adequately  at  dress  the  charge.  Public 
responses  to  I  iie  Short  List  candidates 
will  be  consi<  ered  in  the  selection  of 
the  panel,  ale  ag  with  information 
provided  by  c  andidates  and  information 
gathered  by  E  'A  SAB  Staff 
independent!  /  on  the  background  of 
each  Candida  e  (e.g.,  Bnancial  disclosure 
information  a  tid  computer  searches  to 
evaluate  a  no  ninee's  prior  involvement 
with  the  topi( :  under  review).  Specific 
criteria  to  be  ised  in  evaluating  an 
individual  su  ^committee  member 
include:  (a)  S  uentific  and/or  technical 
expertise,  kn(  wledge.  and  experience 
(primary  factdrs):  (b)  absence  of 
financial  con  licts  of  interest;  (c) 
scientific  cre(  ibility  and  impartiality; 
(d)  availabilit  \i  and  willingness  to  serve: 
and  (e)  ability  to  work  constructively 
and  effeqtivefcr  in  committees. 

Short  List  c  andidates  will  also  be 
required  to  fi  1-out  the  "Confidential 
Financial  Dis  ;losure  Form  for  Special 
Government   Employees  Serving  on 
Federal  Advi;  ory  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3:  10-48).  This  confidential 
form,  which  i  s  submitted  by  EPA  SAB 
Members  anc  Consultants,  allows 
Government  i  ifficials  to  determine 
whether  then  is  a  statutory  conflict 
between  that  person's  public 
responsibiliti  js  (which  includes 
membership  i  »n  an  EPA  Federal 
advisory  com  mittee)  and  private 
interests  and  ictivities,  or  the 
appearance  o  a  lack  of  impartiality,  as 
defined  by  Fe  deral  regulation.  The  form 
may  be  viewc  d  and  downloaded  from 
the  following  URL  address:  (http:// 
KTviv.epa.gov  'sab/pdf/epaform31 10- 
48.pdf).  Pane  members  will  likely  be 
asked  to  atter  d  a  least  one  public  face- 
to-face  meetii  ig  and  several  public 
conference  c<  11  meetings  over  the 
anticipated  c  )urse  of  the  review. 


Dated:  July  31,  2003. 
Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board  Staff 
Office. 

[PR  Doc.  03-20034  Filed  8-5-03;  8:45  am) 
BILLING  CODE  6S60-5I>-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7540-5] 

Science  Advisory  Board  Staff  Office; 
Request  for  Nominations  for  an  Ad 
Hoc  Science  Advisory  Board  Panel  on 
Illegal  Competitive  Advantage 
Economic  Benefits 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice.O 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Science  Advisory  Board 
(SAB)  Staff  Office  announces  the 
formation  of  a  new  SAB  advisory  panel 
to  provide  advice  to  the  Agency 
regarding  economic  benefit  recapture 
issues,  to  be  referred  to  as  the  "Illegal 
Competitive  Advantage  (ICA)  Economic 
Benefit  (EB)  Advisory  Panel"  (ICA  EB 
Advisory  Panel)  and  is  soliciting 
nommations  for  members  of  the  panel. 
DATES:  Nominations  should  be 
submitted  no  later  than  August  27, 
2003. 

ADDRESSES:  Nominations  should  be 
submitted  in  electronic  format  through 
the  Form  for  Nominating  Individuals  to 
Panels  of  the  EPA  Science  Advisory 
Board  provided  on  the  SAB  website. 
The  form  can  be  accessed  through  a  link 
on  the  blue  navigational  bar  on  the  SAB 
Website,  http://www.epa.gov/sab.  To  be 
considered,  all  nominations  must 
include  the  information  required  dh  that 
form.  Anyone  who  is  unable  to  submit 
nominations  via  this  form  any  contact 
Dr.  K  Jack  Kooyoomijan,  Designated 
Federal  Office  (DFO),  as  indicated 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  regarding  this  Request  for 
Nomination  may  contact  Dr.  K.  Jack 
Kooyoomijan,  (DFO),  U.S.  EPA  Science 
Advisory  Board,  1200  Pennsylvania 
Ave.,  NW.,  (1400A),  Washington  DC, 
20460,  bv  telephone/voice  mail  at  (202) 
564-4557,  by  fax  at  (202)  501-0582;  or 
via  e-mail  at  kooyoomijan.jack@epa.gov. 

For  technical  information  pertaining 
to  the  Agency's  White  Paper  and  the 
supporting  background  documents, 
please  contact  Mr.  Jonathan  Libber  the 
U.S.  EPA,  Office  of  Enforcement  and 
Compliance  Assurance  (Mail  Code 
2248A),  by  telephone/voice  mail  at 


(202)  564-6102.  by  fax  at  (202)  564- 
9001;  or  via  e-mail  at 
Iibber.jonathan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Summary 

The  Environmental  Protection  Agency 
(EPA)  Science  Advisory  Board  (SAB) 
Staff  Office  is  announcing  the  formation 
of  a  new  Advisory  Panel  to  review  and 
provide  advice  to  the  Agency 
concerning  the  White  Paper  addressing 
the  "illegal  competitive  advantage" 
(ICA)  issues  related  to  EPA's  policy  of 
recapturing  violator's  economic  benefit 
from  environmental  noncompliance. 
Most  of  the  Agency's  cases  involving 
economic  focus  on  the  financial  gain 
that  arises  from  relatively 
straightforward  delayed  and/or  avoided 
pollution  control  costs,  and  the 
Agency's  "BEN"  (Benefits)  computer 
model  calculates  the  economic  benefit 
in  those  situations.  Where  ICA  issues 
arise,  the  economic  benefit  derived  from 
scenarios  that  do  not  fit  the  BEN 
model's  simplified  paradigm  of  avoided 
and/or  delayed  expenditiu-es  may  or 
may  not  apply.  The  SAB  is  soliciting 
nominations  to  establish  the  members  of 
the  new  Panel  to  be  known  as  the  Illegal 
Competitive  Advantage  (ICA)  Economic 
Benefit  (EB)  Advisory  Panel  (ICA  EB 
Advisory  Panel). 

The  ICA  EB  Advisory  Panel  is  being 
formed  to  provide  advice  to  the  Agency, 
as  part  of  the  EPA  SAB's  mission, 
established  by  42  U.S.C.  4365,  to 
provide  independent  scientific  and 
technical  advice,  and  recommendations 
to  the  EPA  Administrator  on  the 
technical  bases  for  EPA  decision 
making.  The  Board  is  a  chartered 
Federal  Advisory  Committee,  which 
reports  directly  to  the  Administrator. 

Background 

A  cornerstone  of  EPA's  Office  of 
Enforcement  and  Compliance  Assurance 
(OECA)  civil  penalty  program  is 
recapture  of  the  economic  benefit  that  a 
violator  may  have  gained  from  illegal 
activity,  whenever  EPA  can  effectively 
measure  that  gain.  Recapture  helps  level 
the  economic  playing  field, 
discouraging  and  preventing  visitors 
from  obtaining  an  unfair  financial 
advantage  over  their  competitors  who 
made  timely  and  necessary  investments 
in  environmental  compliance.  Since 
1984,  EPA's  policy  has  been  to 
recapture  a  violator's  economic  benefit 
from  violating  the  law  (See  document 
entitled  "Policy  on  Civil  Penalties," 
specifically  at  page  3  and  its  companion 
document,  A  Framework  for  Statute- 
Specific  Approaches  to  Penalty 
Assessments  at  pages  6-11.  EPA's  Office 
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of  Enforcement  and  Compliance 
Assurance  (OECA)  has  taken  lead  to 
develop  these  approaches  to  capture  the 
economic  benefits.  Both  of  the  above 
documents,  which  describe  such 
policies,  can  be  found  at  the  following 
URL  http://www.indecon.com. 

In  some,  but  not  all  ways,  the  analysis 
is  similar  to  the  field  of  commercial 
damages,  comparing  a  hypothetical 
"but-for"  scenario  to  the  actual  state  of 
the  world.  Often  the  violations  involve 
the  failure  to  install  pollution  control 
equipment  in  a  timely  fashion  and  the 
consequent  failure  to  incur  operational 
and  maintenance  costs  diu'ing  the 
period  of  noncompliance.  In  most  of 
these  cases,  a  safe  assumption  is  that  all 
other  aspects  of  the  company's 
operations  are  identical  in  both  the 
compliance  (i.e.,  "but  for")  and 
noncompliance  [i.e.,  "actual") 
scenarios.  Based  on  this  assumption,  the 
analysis  becomes  a  relatively 
straightforward  net  present  value 
calculation,  focusing  on  the  cost  savings 
from  delayed  installation  and  avoided 
operation  of  the  pollution  control 
equipment.  In  the  mid-1980s,  EPA 
developed  the  "BEN"  computer  model 
to  allow  lay  persons  to  perform  the 
necessary  present  value  calculations  in 
these  cases.  In  other  situations  that  may 
involve  deliberations  in  a  courtroom 
setting,  the  Agency  may  rely  for  its 
economic  benefit  calculations  upon  an 
expert  witness,  who  employs  whatever 
analytical  tool  the  expert  deems  most 
suitable  for  application  to  that  particular 
case.  That  tool  may  sometimes  be  the 
BEN  model,  but  the  expert  would  be 
using  BEN  only  if  its  analjrtical 
framework  fit  the  expert's  approach  for 
that  particular  case.  BEN's  application 
in  such  a  courtroom  setting  would 
therefore  be  similar  to  using  a  straight- 
forward spreadsheet  application  similar 
to  the  use  of  expert  testimony  for  the 
basis  of  the  expert's  calculations.  As  a 
'practical  matter  since  1995,  the  Agency 
has  been  mitigating  civil  penalties  when 
violators  agree  to  perform  supplemental 
envfronmental  projects  (SEPs). 

Proposed  Charge  to  the  Panel 

The  Agency  is  asking  the  SAB's  ICA 
EB  Advisory  Panel  to  review  and 
provide  advice  on  a  White  Paper 
entitled  "Identifying  and  Calculating 
Economic  Benefit  that  Goes  Beyond 
Avoided  and/or  Delayed  Costs."      , 
Specific  charge  questions  include  the 
following: 

(a)  Are  there  any  categories  of  cases 
that  would  be  useful  for  the  Agency  to 
consider  in  calculating  the  ICA 
economic  benefit,  other  than  those  that 
are  identified  in  the  White  Paper? 


Should  emy  of  these  categories  be 
combined? 

(b)  How  can  the  Agency  more 
accurately  characterize  the  types  of 
cases  that  are  described  in  the  White 
Paper?  Have  any  of  the  examples  and 
coimter-examples  in  the  White  paper 
been  misidentified  with  regard  to 
whether  they  are  amenable  to  the  BEN 
model's  simplifying  paradigm? 

(c)  Are  there  any  suggestions  for 
modifying  the  described  analytical 
approach  to  calculate  the  economic 
benefits  and; 

(d)  The  Agency's  proposed  approach 
strives  to  avoid  any  double-counting  of 
the  benefit  by  laying  out  all  the  relevant 
cash  flows  stemming  from  the 
violations,  as  opposed  to  simply  adding 
on  the  additional  calculations  to  a  BEN 
nm.  What  additional  measures  (if  any) 
should  the  Agency  put  in  place  to  avoid 
such  potential  double-counting? 

Document  Availability 

The  White  Paper  entitled  "Identifying 
and  Calculating  Economic  Benefit  That 
Goes  Beyond  Avoided  and/or  Delayed 
Costs"  to  be  reviewed  by  the  Panel  can 
be  obtained  from  the  EPA  Web  site  at: 
h  ttp  ://www.  epa.gov/Compliance/civil/ 
programs/econmodels/index.html.  For 
further  information  regarding  the  White 
Paper,  please  contact  Mr.  Jonathan 
Libber  at  the  address  provided  earlier  in 
this  notice.  The  following  informational 
background  documents  are  also 
provided  under  http:// 
www.indecon.com,  and  include  the 
following:  BEN  Computer  Model 
Version  2.0;  BEN  Users  Manual  dated 
September  1999,  Policy  on  Civil 
Penalties;  and  A  Framework  for  Statute- 
Specific  Approaches  to  Penalty 
Assessments. 

It  is  the  Peer  Review  White  Paper 
entitled  "Identifying  and  Calculating 
Economic  Benefit  That  Goes  Beyond 
Avoided  and/or  Delayed  Costs"  that  is 
the  focal  point  of  this  upcoming 
advisory.  The  other  documents  serve  as 
background  information  for  the  ICA  EB 
Advisory  Panel  and  the  interested 
public.  Additional  information  will  be 
made  available  at  the  SAB  Web  site  at: 
http://www.epa.gov/sab  where  the  SAB 
will  post  notices  when  it  develops  the 
narrow  cast  list  of  candidates,  lists  the 
biosketches  of  the  shortlist  candidates, 
receives  comments  on  the  shortlist 
candidates,  makes  the  final  selection  of 
the  ICA  EB  Advisory  Panel,  posts  copies 
of  the  Federal  Register  notices  of 
upcoming  meetings,  posts' agendas  of 
the  ICA  EB  Advisory  Panel,  and  posts 
any  other  related  information  specific  to 
the  SAB  Advisory  on  this  topic. 


SAB  Staff  Office  Request  for 
Nominations 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  for 
membership  on  the  Panel.  Individuals 
should  have  expertise  in  one  or  more  of 
the  following  areas:  (a)  Financial 
Economics,  which  includes  Corporate 
Finance,  (b)  Economic  Benefit 
Recapture  Issues,  (c)  Business/ 
Commercial  Damages,  which  includes 
Anti-Trust  Law,  Torts  and  Economics, 
(d)  Business  Economics  and 
Competitive  Strategy,  which  includes 
aspects  of  Statistical  Decision-Making 
and  Game  Theory,  as  well  as 
Competitive  Effects  of  Vertical 
Integration,  and  Quantitative 
Economics,  and  (e)  Industrial 
Organization,  in  the  context  of 
environmental  regulations  and  their 
enforcement,  as  well  as  Environmental 
and  Regulatory  Economics, 
Environmental  Ethics  and  Sustainability 
in  this  context. 

Process  and  Deadline  for  Submitting 
Nominations 

Any  interested  person  or  organization 
may  nominate  qualified  individuals  to 
add  expertise  in  the  above  areas  for  the 
Pane.  Nominations  should  be  submitted 
in  electronic  format  through  the  Form 
for  Nominating  Individuals  to  Panels  of 
the  EPA  Science  Advisory  Board 
provided  on  the  SAB  website.  The  form 
can  be  accessed  through  a  link  on  the 
blue  navigational  bar  on  the  SAB  Web 
site,  http://www.epa.gov/sab.  To  be 
considered,  all  nominations  must 
include  the  information  required  on  that 
form. 

Anyone  who  is  unable  to  submit 
nominations  using  this  form  may 
contact  Dr.  K.  Jack  Kooyoomjian  at  the 
mailing  address  in  the  section  above 
entitled,  FOR  FURTHER  INFORMATION 
CONTACT:  Nominations  should  be 
submitted  in  time  to  arrive  no  later  than 
August  27,  2003.  Any  questions 
concerning  either  this  process  or  any 
other  aspects  of  the  notice  should  be 
directed  to  Dr.  Kooyoomjian. 

The  EPA  Science  Advisory  Board 
Staff  Office  will  acknowledge  receipt  of 
the  nomination  and  inform  nominators 
of  the  panel  selected.  From  the 
nominees  identified  by  respondents  to 
this  Federal  Register  notice  (termed  the 
"Widecast"),  SAB  Staff  will  develop  a 
smaller  subset  (known  as  the  "Short 
List")  for  more  detailed  consideration. 
In  addition  to  the  expertise  listed  above 
in  Item  #5,  criteria  used  by  the  SAB 
Staff  in  developing  this  Short  List  are 
given  at  the  end  of  the  following 
paragraph.  The  Short  List  will  be  posted 
on  the  SAB  on  the  SAB  Web  site  at: 
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include,  for 
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nominee  s  na  me 
Public  commpnts 
calendar  day: 
this  commen' 
requested  to 
analysis  or 
nominees 
consider  in 
the  Panel. 


gov/sab,  and  will 
candidate,  the 
and  their  biosketch. 
will  be  accepted  for  21 
on  the  Short  List.  Ehiring 
period,  the  public  will  be 
)rovide  information, 
documentation  on 
the  SAB  Staff  should 
evaluating  candidates  for 


o1  iier  ( 


that 


For  the  EPj  i  SAB,  a  balanced  advisory 
panel  is  chari  cterized  by  inclusion  of 
candidates  w  lo  possess  the  necessary 
domains  of  k  lowledge,  the  relevant 
scientific  per  jpectives  (which,  among 
other  factors,  can  be  influenced  by  work 
history  and  affiliation),  and  the 
collective  breadth  of  experience  to 
adequately  aadress  the  charge.  Public 
responses  to  i  he  Short  List  candidates 
will  be  consi(  lered  in  the  selection  of 
the  panel,  ale  ng  with  information 
provided  by  (  andidates  and  information 
gathered  by  I  PA  SAB  Staff 
independent!  y  on  the  background  of 
each  Candida  ;e  (e.g..  financial  disclosiue 
information  a  nd  computer  searches  to 
evaluate  a  no  ninee's  prior  involvement 
with  the  topic  under  review).  Specific 
criteria  to  be  ised  in  evaluating  an 
individual  su  Dcommittee  member 
include:  (a)  S:ientific  and/or  technical 
expertise,  kn(  iwledge,  and  experience 
(primary  facti  )rs);  (b)  absence  of 
financial  con  licts  of  interest;  (c) 
scientific  cre(  libility  and  impartiality; 
(d)  availabilil  y  and  willingness  to  serve; 
and  (e)  abilit;  to  work  constructively 
and  effective  y  in  committees. 

Short  List  ( andidates  will  also  be 
required  to  fi  1-out  the  "Confidential 
Financial  Dis  :losure  Form  for  Special 
Government  i  (mployees  Serving  on 
Federal  Advi  jory  Committees  at  the 
U.S.  Environmental  Protection  Agency" 
(EPA  Form  3  10-48).  This  confidential 
form,  which  s  submitted  by  EPA  SAB 
Members  anc  Consultants,  allows 
government  c  fficials  to  determine 
whether  ther( !  is  a  statutory  conflict 
between  that  person's  public 
responsibilitiss  (which  includes 
membership  on  an  EPA  Federal 
advisory  committee)  and  private 
interests  and  activities,  or  the 
appearance  o '  a  lack  of  impartiality,  as 
defined  by  Ft  deral  regulation.  The  form 
may  be  viewf  d  and  downloaded  ft'om 
the  following  URL  address:  [http:// 
www.epa.gov  /sab/pdf/epafonn3110- 
48.pdf).  The  'anel  members  will  likely 
be  asked  to  a  tend  up  to  two  public  face- 
to-face  meetii  igs  and  several  public 
conference  c«  11  meetings  over  the 
anticipated  o  )urse  of  the  review. 


Dated:  July  31,2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 

Office. 

IFR  Doc.  03-20035  Filed  8-5-03;  8:45  am] 

BILLING  CODE  6S60-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7540-2] 

Availability  of  "Award  of  Grants  and 
Cooperative  Agreements  for  the 
Special  Projects  and  Programs 
Auttiorized  by  the  Agency's  FY  2003 
Appropriations  Act" 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  dociunent  availability. 

SUMMARY:  EPA  is  announcing 
availability  of  a  memorandum  entitled 
"Award  of  Grants  and  Cooperative 
Agreements  for  the  Special  Projects  and 
Programs  Authorized  by  the  Agency's 
FY  2003  Appropriations  Act."  This 
memorandum  provides  information  and 
guidelines  on  how  EPA  will  award  and 
administer  grants  for  the  special  projects 
and  programs  identified  in  the  State  and 
Tribal  Assistance  Grants  (STAG) 
account  of  the  Agency's  fiscal  year  (FY) 
2003  Appropriations  Act  (Pub.  L.  108- 
7).  The  STAG  account  provides  budget 
authority  for  funding  identified  water, 
wastewater  and  groundwater 
infrastructure  projects,  as  well  as  budget 
authority  fpr  funding  the  United  States- 
Mexico  Border  program,  the  Alaska 
Rural  and  Native  Villages  program,  the 
National  Wastewater  Treatment 
Demonstration  Program,  and  the  Long 
Island  Sound  Restoration  Program.  Each 
grant  recipient  will  receive  a  copy  of 
this  document  from  EPA. 

ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  of  the  guidance  memorandum. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  McGee.  (202)  564-0619  or 
mcgee.lanry@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

subject  memorandum  may  be  viewed 
and  downloaded  ft'om  EPA's  homepage, 
http://www.epa.gov/owm/mab/ 
owm0322.pdf. 

Dated:  July  29,  2003. 
James  A.  Hanlon, 

Director,  Office  of  Wastewater  Management. 
.  (FR  Doc.  03-20033  Filed  8-5-03;  8:45  am) 

BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  -7540-4] 

Science  Advisory  Board  Staff  Office; 
Notification  of  Upcoming  Science 
Advisory  Board  Meetings  of  the 
Multimedia,  Multlpathway,  and 
Multlreceptor  Risk  Assessment  (3MRA) 
Modeling  System  Panel 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  EPA  Science  Advisory 
Board  (SAB)  Staff  Office  annoimces  four 
conference  calls  and  two  face-to-face 
SAB  meetings  of  the  Multimedia, 
Multlpathway,  and  Multlreceptor  Risk 
Assessment  (3MRA)  Modeling  System 
Panel. 

DATES:  August  15,  2003.  A  public 
teleconference  call  meeting  of  the  3MRA 
Panel  will  be  held  from  10  a.m.  to  12 
noon  (Eastern  Time). 

August  26-27,  2003.  A  face-to-face 
meeting  of  the  3MRA  Panel  will  be  held 
fi-om  9  a.m.  August  26  to  4  p.m.  August 
27  (Eastern  Time). 

September  16,  2003.  A  public 
teleconference  call  meeting  of  the  3MRA 
Panel  will  be  held  from  3  to  5  p.m. 
(Eastern  Time). 

October  9,  2003.  A  public 
teleconference  call  meeting  of  the  3MRA 
Panel  will  be  held  from  1  p.m.  to  4  p.m. 
(Eastern  Time). 

October  28-30,  2003.  A  face-to-face 
meeting  of  the  3MRA  Panel  will  be  held 
from  9  a.m.  October  28  to  4  p.m.  ^ 
October  30  (Eastern  Time). 

November  24,  2003.  A  public  . 

teleconference  call  meeting  for  the 
3MRA  Panel  will  be  held  from  1  to  4 
p.m.  (Eastern  Time). 
ADDRESSES:  Participation  in  the  four 
teleconference  meetings  will  be  by 
teleconference  only.  The  meeting 
location  for  both  face-to-face  meetings  of 
the  3MRA  Panel  will  be  in  the  greater 
Washington,  DC.  metropolitan  area.  The 
meeting  location  will  be  announced  on 
the  SAB  Web  site,  http://wvnv.epa/sab 
two  weeks  before  the  meeting. 
FOR  FURTHER  INFORMATION  <:ONTACT: 
Members  of  the  public  who  wish  to 
obtain  the  call-in  number  and  access 
code  to  participate  in  the  teleconference 
meetings  may  contact  Ms.  Sandra 
Friedman,  EPA  Science  Advisory  Board 
Staff,  at  telephone/voice  mail:  (202) 
564-2526;  or  via  e-mail  at: 
friedman.sandra@epa.gov,  or  Ms. 
Delores  Darden,  EPA  Science  Advisory 
Board  Staff  at  telephone/voice  mail: 
(202)  564-2282;  or  via  e-mail  at 
darden.delores@epa.gov.  Any  member 
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of  the  public  wishing  further 
information  regarding  the  SAB  or  the 
3MRA  Panel  may  contact  Ms.  Kathleen 
White,  Designated  Federal  Officer 
(DFO),  U.S.  EPA  Science  Advisory 
Board  (1400A),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
by  telephone/voice  mail  at  (202)  564- 
4559;  or  via  e-mail  at 
white.kathleen@epa.gov.  General 
information  about  the  SAB  can  be  found 
in  the  SAB  Web  site  at 
http://www.epa.gov/sab. 
SUPPLEMENTARY  INFORMATION: 
Background:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Pub.  L.  92- 
463,  Notice  is  given  that  the  3MRA 
Panel  will  hold  public  teleconferences, 
as  described  above,  to  prepare  for  the 
public  meetings,  also  described  above, 
to  further  the  Panel's  review,  and  to 
discuss  approval  of  the  Panel's  final 
report.  The  purpose  of  the  public 
meetings  is  to  advise  the  Agency  on  its 
Multimedia,  Multlpathway,  and 
Multireceptor  Risk  Assessment  (3MRA) 
Modeling  System. 

Background  on  the  SAB,  the  3MRA 
Panel,  and  this  review  was  provided  in 
a  Federal  Register  notice  published  on 
April  11,  2003  (68  FR  17797-17800). 

More  information  regarding  this 
review  can  be  found  at  the  SAB  Web 
site  at  http://www.epa.gov/sab/panels/ 
3mramspanel.html.  The  review 
documents  and  background  information 
are  located  at  http://www.epa.gov/ 
epaoswer/hazwaste/id/h  wirwste/ 
risk.htm.  Individuals  who  are  unable  to 
access  the  documents  electronically 
may  contact  Mr.  Stephen  Kroner  of  the 
Office  of  Sofid  Waste  at  (703)  308-0468 
or  via  e-mail  to  kroner.stephen@epa.gov 
to  make  other  arrangements.  A  very 
limited  number  of  paper  copies  can  be 
made  available  in  special 
cfrcumstances. 

Procedures  for  Providing  Public 
Comment:  It  is  the  policy  of  the  EPA 
Science  Advisory  Board  (SAB)  Staff 
Office  to  accept  vvrritten  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  SAB  Staff 
Office  expects  that  public  statements 
presented  at  the  3MRA  Panel's  meetings 
will  not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  emd  no  more  than 
fifteen  minutes  total.  Interested  parties 


should  contact  the  Designated  Federal 
Official  (DFO)  in  writing  (e-mail,  fax  or 
mail)  at  least  one  week  prior  to  the 
meeting  in  order  to  be  placed  on  the 
public  speaker  list  for  the  meeting. 
Speakers  should  bring  at  least  35  copies 
of  their  comments  and  presentation 
slides  for  distribution  to  the  participants 
and  public  at  the  meeting.  Written 
Comments:  Although  written  comments 
are  accepted  until  the  date  of  the 
meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
DFO  at  the  address/contact  information 
noted  above  in  the  following  formats: 
One  hard  copy  with  original  signature, 
and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  Adobe  Acrobat, 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  35  copies  of  their  comments  for 
public  distribution. 

Meeting  Accommodations: 
Individuals  requiring  special 
accommodation  to  access  these 
meetings,  should  contact  Ms.  White  at 
least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  July  24,  2003. 

Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

(FR  Doc.  03-20036  Filed  8-5-03;  8:45  am) 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0153;  FRL-7316-7] 

Pesticide  Products;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2003-0153, 
must  be  received  on  or  before 
September  5,  2003. 


ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Home,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8367;  e-mail 
address:/iome.djana@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  memufacturer,  or 
pesticide  manufactiuer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (N AICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311} 

•  Pesticide  manufacturing  (NAIGS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be -affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0153.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
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facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  Th<  docket  telephone  number 
is  (703)  305-1  805. 

2.  Electron  c  access.  You  may  access 
this  Federal  Kegister  document 
electronically  through  the  EPA  Internet 
under  the  "Fitderal  Register"  Ustings  at 
httpJ/www.e  ja.gov/fedrgstr/. 

An  electroi  ic  version  of  the  public 
docket  is  ava  labia  through  EPA's 
electronic  pu  jlic  docket  and  conunent 
system,  EPA  )ockets.  You  may  use  EPA 
Dockets  at  ht  p://www.epa.gov/edocket/ 
to  submit  or  i  iew  public  comments, 
access  the  in(  ex  listing  of  the  contents 
of  the  ofhcial  public  docket,  and  to 
access  those  (  ocuments  in  the  public 
docket  that  ai  e  available  electronically. 
Once  in  the  s  astern,  select  "search," 
then  key  in  tl  e  appropriate  docket  ID 
number. 

Certain  typ  3S  of  information  will  not 
be  placed  in  1  he  EPA  Dockets. 
Information  c  laimed  as  CBI  and  other 
information  \  rhose  disclosure  is 
restricted  by  itatute,  which  is  not 
included  in  t  le  official  public  docket, 
will  not  be  a\  ailable  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  thatjcopyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  w  11  be  available  only  in 
printed,  pape  r  form  in  the  official  public 
docket.  To  th  ;  extent  feasible,  publicly 
available  doc  cet  materials  will  be  made 
available  in  E  PA's  electronic  public 
docket.  Wher  a  document  is  selected 
from  the  inde  x  list  in  EPA  Dockets,  the 
system  will  i(  lentify  whether  the 
document  is  i  ivailable  for  viewing  in 
EPA's  electro  [lic  public  docket. 
Although  not  all  docket  materials  may 
be  available  e  lectronicallyr  you  may  still 
access  any  of  the  publicly  available 
docket  mater  als  through  the  docket 
facility  identi  fied  in  Unit  I.B.I.  EPA 
intends  to  wc  rk  towards  providing 
electronic  ac(  ess  to  all  of  the  publicly 
available  doc  cet  materials  through 
EPA's  electro  nic  public  docket. 

For  public  :ommenters,  it  is 
important  to  lote  that  EPA's  policy  is 
that  public  cc  mments,  whether 
submitted  ek  ctronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EI  As  electronic  public 
docket  as  EPi  i  receives  them  and 
without  chan  ^e,  unless  the  comment 
contains  cop;  righted  material,  CBI,  or 
other  inform?  tion  whose  disclosiu-e  is 
restricted  by  itatute.  When  EPA 
identifies  a  ci  tnunent  containing 
copyrighted  iiaterial,  EPA  will  provide 
a  reference  ta  that  material  in  the 
version  of  th« !  comment  that  is  placed  in 
EPA's  electrc  lie  public  docket.  The 
entire  printe<  comment,  including  the 


copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  conunents  submitted  on 
computer  disks  that  are  mailed  or    ' 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/com-ier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  niunber  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  yoiu'  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu-es  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yovu 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
athttp://www.epa.gov/edocket,  and 


follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0153.  The 
system  is  an"anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  toopp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0153.  to  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonjnnous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  conunents  to: 
Public  toformation  and  Records 
totegrity  Branch  (PIRIB),  Office  of 
Pesticide  Programs  (OPP). 
Environmental  Protection  Agency 
(7502C),  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC,  20460-0001, 
Attention:  Docket  ID  Number  OPP- 
2003-0153. 

3.  By  hand  delivery  or  courier.  Deliver 
yoiu'  comments  to:  Public  toformation 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington,  VA.,  Attention: 
Docket  ID  Number  OPP-2003-0153. 
Such  deliveries  are  only  accepted 
durmg  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  1  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
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disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

to  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  conunent  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claimmg  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiur  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns.  s 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this  ' 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  piu'suant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  in  Any  Previously 
Registered  Products 

1.  Fi7e  symbol:  73512-E.  Applicant: 
Interregional  Research  Project  4  (IR-4), 
Rutgers  University,  Technology  Center 
of  New  Jersey.  681  U.S.  Highway  1 
South,  North  Brimswick,  NJ  08902-3390 
on  behalf  of  Morse  Enterprises  Limited, 


Inc.,  Brickell  East,  Floor  Ten,  151  South 
East  15  Road,  Miami,  FL  33129.  Product 
name:  Yeast  Hydrolysate  Liquid.  Active 
ingredient:  Yeast  extract  hydrolysate 
from  Saccharomyces  cerevisiae  at  2.5%. 
Proposed  classification/Use:  None. 
Manufacturing  use  product  for 
management  of  plant  diseases. 

2.  Fi7e  symbol:  73512-R.  Applicant 
toterregional  Research  Project  4  (IR-4). 
Product  name:  KeyPlex  350.  Active 
ingredient:  Yeast  Extract  hydrolysate 
from  Saccharomyces  cerevisiae  at 
0.063%.  Proposed  classification/Use: 
None.  For  use  in  management  of  plant 
diseases. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  July  28,  2003. 
Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

[FR  Doc.  03-19917  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0261;  FRL-7320-4] 

Penoxsulam;  Notice  of  Filing  a 
Pesticide  Petition  To  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certato 
pesticide  chemical  m  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0261,  must  be 
received  on  or  before  September  5^ 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joanne  Miller,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6224;  e-mail  address: 
miller.joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultvu^l 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  113) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  m  this  unit  could  also 
be  affected.  The  North  American 
todustrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0261.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  toformation  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  toformation  and  Records 
totegrity  Branch  (PIRIB),  Rm.  119. 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
luider  the  "Federal  Register"  listings  at 
http  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system.  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
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access  those  documents  in  the  public 
docket  that  a  re  available  electronically. 
Although  no:  all  dctket  materials  may 
be  available  "lectronically,  you  may  still 
access  any  o  the  publicly  available 
docket  matei  ials  through  the  docket 
facility  ideni  ified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,  '  then  key  in 
the  appropri  ite  docket  ID  number. 

Certain  tyj  les  of  information  will  not 
be  placed  in  iPA's  Dockets.  Information 
claimed  as  C  31  and  other  information 
whose  disclc  sure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docke  t,  will  not  be  available  for 
public  viewi  ig  in  EPA's  electronic 
public  docke  t.  EPA's  policy  is  that 
copyrighted  naterial  will  not  be  placed 
in  EPA's  ele<  tronic  public  docket  but 
will  be  availi  ible  only  in  printed,  paper 
form  in  the  c  fficial  public  docket.  To  the 
extent  feasib  e.  publicly  available 
docket  matei  ials  will  be  made  available 
in  EPA's  ele(  tronic  public  docket.  When 
a  document  s  selected  from  the  index 
list  in  EPA  C  ockets.  the  system  will 
identify  whe  ther  the  document  is 
available  for  viewing  in  EPA's  electronic 
public  dock€  t.  Although  not  all  docket 
materials  ma  y  be  available 
electronical!  ^  you  may  still  access  any 
of  the  public  y  available  docket 
materials  thrpugh  the  docket  facility 
identified  injUnit  I.B.  EPA  intends  to 
work  toward  3  providing  electronic 
access  to  all  af  the  publicly  available 
docket  matei  ials  through  EPA's 
electronic  pi  blic  docket. 

For  public  commenters.  it  is 
important  to  note  that  EPA's  policy  is 
that  public  camments,  whether 
submitted  el  jctronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  E  'A's  electronic  public 
docket  as  EP  \  receives  them  and 
without  chai  ige,  unless  the  comment 
contains  cop  vrighted  material,  CBI,  or 
other  inform  ition  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  c  omment  containing 
copyrighted  material.  EPA  will  provide 
a  reference  ti » that  material  in  the 
version  of  th  i  comment  that  is  placed  in 
EPA's  electr(  »nic  public  docket.  The 
entire  printe  i  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  cor  iments  submitted  on 
computer  di  iks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  ti )  EPA's  electronic  public 
docket.  Publ  c  comments  that  are 
mailed  or  de  ivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  dockf  t.  Where  practical,  physical 
objects  will  »e  photographed,  and  the 
photograph  vill  be  placed  in  EPA's 
electronic  pi  iblic  docket  along  with  a 


brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  "comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically-  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0261.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0261.  In  contrast  to  EPA's 


electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  yoxit  conunents  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001.  Attention:  Docket  ID 
Number  OPP-2003-0261. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119.  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hv\^..  Arlington.  VA.  Attention: 
Docket  IDNumber  OPP-2003-0261. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM.  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  conmient  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
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included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  yoiu  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Tood, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contain  data  or  information 
regarding  the  elements  set  forth  in 
FFDCA  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  28,  2003. 
Debra  Edwards, 

Director,  Registration  Division.  Office  of 
Pesticidp  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 


represents  the  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Dow  AgroSciehces  LLC 

PP  3F6542 

EPA  has  received  a  pesticide  petition 
(3F6542)  from  Dow  AgroSciences  LLC, 
9330  Zionsville  Road,  Indianapolis,  IN 
46268  proposing,  pursuant  to  section 
408(d)  of  the  FFDCA.  21  U.S.C.  346a(d). 
to  amend  40  CFR  part  180,  by 
establishing  a  tolerance  for  residues  of 
2-{2.2-difluoroethoxy)-6- 
trifluoromethyl-N-(5.8-dimethoxy 
[l,2,4]triazolo-l,5cpyrimidin-2-yl) 
benzenesulfonamide,  (penoxsulam,  DE- 
638)  in  or  on  the  raw  agricultural 
commodity  rice  raw  agricultural 
commodities  (RACS)  and  rice  processed 
products  at  0.01  part  per  million  (ppm)  ' 
for  rice  grain,  0.05  ppm  for  rice  straw. 
0.01  ppm  for  rice  hull,  0.01  ppm  for  rice 
bran,  and  0.01  ppm  for  polished  rice. 
EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  natiu^  of 
residue  study  in  rice,  treated  with  "»C- 
labeled  DE-638  (2-position  on  the 
triazolopyrimidine  ring  or  uniformly 
labeled  in  the  phenyl  ring)  at  100  grams 
(g/ha),  demonstrated  that  no  significant 
residues  (0.003-0.022  ppm)  were  found 
in  mature  straw  and  grain.  The  residues 
were  fractionated  by  reversed-phase 
high  performance  liquid 
chromotography  (HPLC)  and  consisted 
of  DE-638,  5-OH  DE-638  (identified  by 
retention  time),  and  two  unidentified 
peaks.  Each  component  was  <0.01  ng/g 
(DE-638  equivalents).  Based  on  the 
plant  metabolism  studies,  the  tolerance 
expression  is  the  parent,  penoxulam. 

Metabolism  studies  in  livestock 
animals  with  "•C-labeled  DE-638  (2- 
position  on  the  triazolopyrimidine  ring 
or  uniformly  labeled  in  the  phenyl  ring) 
at  a  concentration  equivalent  to  about 
10  ppm  in  the  diet  indicated  that 
approximately  99%  of  the  administered 
dose  was  eliminated  in  the  excreta.  The 
low  levels  of  residues  (0.002-0.07  ppm) 
in  fat  and  edible  tissues,  milk  or  eggs 
demonstrate  that  residues  due  to  DE- 


638  would  not  accumulate  in  the 
animals.  Additionally,  the  dose  levels  in 
these  studies  are  about  200  to  1 ,000 
times  higher  than  the  theoretical 
maximum  exposure  in  the  animal  diet 
of  rice  commodities  treated  with  DE- 
638.  therefore,  livestock  feeding  studies 
are  not  considered  necessary. 

A  bioconcentration  study  on  crayfish 
was  conducted  to  determine  the 
residues  in  edible  tissues  and  estimate 
the  bioconcentration  factor.  Crayfish 
{.Procambarus  clarkii]  were  exposed  for 
14  days  to  "•C-DE-638  under  flow- 
through  conditions  at  an  average 
exposure  concentration  of  494  ng/L  (C.), 
equivalent  to  approximately  lOx  the  " 
initial  estimated  environmental 
concentration  (EEC)  based  on  the 
maximum  application  rate  of  50  grams 
active  ingredient/ha  and  one  hectare 
rice  paddy  with  10  centimeters  (cm) 
depth  water. 

Plateau  of  residues  in  crayfish 
occmred  within  5  days  following 
initiation  of  exposm^  with  residues  in 
edible  tissues  reaching  an  average 
steady-state  concentration  of  0.009  ng/g 
(Cf).  The  bioconcentration  factor  (Q/Cw) 
was  estimated  to  be  <0.1  milligram  per 
liter/gram  (mg/L/g).  indicating  that 
penoxsulam  has  very  low  potential  to 
bioconcentrate  in  edible  tissues  of 
crayfish.  Based  on  the  very  low  residues 
of  <0.01  ng/g  (method  limit  of  detection 
(LOD)  is  0.003  ng/g)  in  edible 

tissues  of  crayfish  exposed  to  lOx  the 
peak  EEC,  no  tolerance  in  crayfish  is 
required. 

2.  Analytical  method.  An  analytical 
method  has  been  developed  and 
validated  to  determine  the  residues  of 
penoxsulam  in  rice  grain,  straw,  and 
processed  products.  The  method  was 
based  on  liquid  chromatography  with 
positive  ion  electrospray  tandem  mass 
spec:trometry  molecular  size  (LC/MS/ 
MS)  with  LOD  of  0.002  ng/g  and  limit 
of  quantitation  (LOQ)  of  0.01  ^g/g.  The 
method  has  been  successfully  validated 
by  an  independent  laboratory. 

B.  Toxicological  Profile 

1 .  Acute  toxicity.  The  acute  toxicity  of 
penoxsulam  is  considered  low.  The 
acute  oral  and  dermal  LDsck  were  greater 
than  5,000  milligrams/kilogram  (mg/kg), 
while  the  acute  inhalation  LC50  was 
greater  than  the  highest  attainable 
aerosol  concentration  (3.50  mg/L).  Only 
very  slight,  transient  dermal  irritation 
was  seen,  and  mild  eye  irritation  was 
noted.  Penoxsulam  was  negative  for 
skin  sensitization  in  a  Magnussen  and 
Kligman  maximization  test  involving 
intradermal  injection  of  penoxsulam 
with  an  adjuvant. 
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2.  Genotoi  icity.  Penoxsulam  was 
negative  for  ;enotoxicity  when  tested  in 
in  vitro  and  ,  n  vivo  systems. 

3.  Reprodi  dive  and  developmental 
toxicity.  Pen  >xsulam  did  not  have  any 
effect  on  rep  oductive  parameters  at 
dose  levels  t  lat  induced  treatment- 
related  effecl  5  in  parental  rats.  At  the 
highest  dosa  ;e  tested  (HDT)  (300  mg/kg/ 
day),  body  w  eights  and  weight  gains  in 
both  males  a  id  females  were  depressed, 
liver  and/or  Adney  weights  were 
increased,  an  d  histologic  changes  were 
noted  in  the  iver  (males)  and  kidneys 
(females).  At  100  mg/kg/day,  increased 
liver  weights  were  recorded  in  males, 
with  no  histc  logic  correlate,  and 
histologic  ch  inges  noted  in  the  kidneys 
of  females.  T  ransient  decreases  in  pup 
body  weight!  were  seen  at  the  HDT,  but 
dietary  conc(  ntrations  were  tai:geted  for 
adults  and  c(  nsumption  of  treated  diets 
by  the  pups  i  esulted  in  dose  levels  to 
the  pups  approximately  3-fold  higher 
than  in  adult  s.  A  teratogenic  potential 
was  not  dem  )nstrated  for  penoxsulam 
in  either  rats  or  rabbits. 

4.  Subchronic  toxicity.  Dietary 
exposure  to  [  enoxsulam  identified  the 
liver  and/or  irinary  tract  (kidneys  and 
bladder)  as  t<  rget  organs  in  rats,  mice, 
and  dogs  foil  swing  a  4-week  and  1 3- 
week  admini  stration.  Effects  on  the  liver 
were  reflecte  1  in  increased  liver  weights 
and  hepatocf  llular  hypertrophy,  but 
these  effects  ivere  not  associated  with 
increases  in  i  tiixed  function  oxidase 
(MFO)  enzyr  le  activity.  Effects  noted  in 
the  kidneys  i  deluded  crystal  deposition, 
most  likely  fi  om  precipitation  of 
penoxsulam  rom  the  urine,  with 
resultant  irri  ation,  inflammation,  and 
hyperplasia  (  f  renal  pelvic  transitional 
epithelium.  ( )ther  than  the  crystal 
deposition  ir  the  kidneys,  all  effects 
following  sulchronic  exposure  to  rats 
appeared  to  lie  reversible.  Very  high 
doses  were  a  isociated  with  significant 
decreases  in  3ody  weight,  weight  gain, 
and  feed  con  sumption. 

5.  Chronic  toxicity.  Chronic  exposure 
in  the  dog  in  licated  that  the  renal 
effects  were  i  lot  e;<acerbated  with  long- 
term  exposui  e.  Following  long-term 
exposure  in  i  ats,  the  kidneys  and 
urinary  blad(  er  were  the  primary  target 
organs.  Histc  logic  changes  seen  at  the 
end  of  2  year  s  of  exposure  consisted  of 
inflammation  and  hyperplasia  of  the 
renal  pelvic  i  ransitional  epithelium, 
crystal  depo!  ition  in  the  kidneys  and 
urinary  blad(  er,  and  hyperplasia  of  the 
mucosa  of  th  J  urinary  bladder.  In  the 
mouse,  the  li  ver  was  the  primary  target 
organ,  and  h  stologic  changes  consisted 
of  hepatocel  ular  hypertrophy.  There 
were  no  treat  ment-related  increases  in 
tumors  in  eit  ler  rats  or  mice.  The 
incidence  of  mononuclear  cell  leukemia 


(Fischer  rat  leukemia)  was  increased  in 
all  groups  of  treated  male  rats  compared 
to  the  concurrent  controls.  However,  the 
incidences  in  the  treated  groups  were 
identical  across  a  50-fold  increase  in 
dosage,  and  well  within  the  range  of 
control  values  reported  in  the  literature. 

Using  the  Guiaelines  for  Carcinogen 
Risk  Assessment  published  September 
24,  1986  (51  FR  33992),  it  is  proposed 
that  penoxsulam  be  classified  as  Group 
E  for  carcinogenicity  (no  evidence  of 
carcinogenicity)  based  on  the  results  of 
carcinogenicity  studies  in  two  species. 
Dow  AgroSciences  LLC  believes  there 
was  no  evidence  of  carcinogenicity  in 
an  18-month  mouse  feeding  study  and 
a  24-month  rat  feeding  study  at  all 
dosages  tested. 

6.  Animal  metabolism.  Orally 
administered  penoxsulam  is  rapidly 
absorbed,  excreted  and  extensively 
metabolized  in  both  male  and  female 
rats,  thus,  indicating  that  penoxsulam  is 
not  expected  to  accumulate  in  biological 
systems.  The  majority  of  the  residue  was 
associated  with  the  parent,  penoxsulam. 
Several  metabolites  were  also  observed 
but  the  vast  majority  were  <1%  of  the 
administered  dose.  The  major  route  of 
metabolism  involves  O-demethylation, 
producing  the  OH-Penoxsulam 
metabolite  followed  by  conjugation. 

7.  Metabolite  toxicology.  A 
metabolism  study  with  penoxsulam  in 
rice  revealed  the  presence  of  the  parent, 
a  desmethylation  metabolite  (5-OH- 
penoxsulam),  and  two  other  polar 
metabolites,  which  may  represent 
conjugates  of  the  desmethylated 
metabolite.  The  5-OH-penoxsulam 
metabolite  and  its  gluciuonide  and 
glutathione  conjugates  have  also  been 
identified  in  the  plasma  and  liver  of 
rats;  therefore,  plant  metabolites  are 
considered  of  little  toxicological 
concern. 

8.  Neurotoxicity.  Penoxsulam  has 
been  shown  to  have  no  neurotoxicologic 
potential  based  on  acute  and  subchronic 
studies. 

9.  Endocrine  disruption.  Penoxsulam 
did  not  have  any  effects  on  endocrine 
organs  or  tissues  in  mice,  rats  or  dogs 
in  any  of  the  studies  conducted.  There 
were  no  indications  of  effects  on  fetal 
development  in  either  rats  or  rabbits,  or 
on  reproductive  performance  in  rats. 
Based  on  the  lack  of  any  effects  on  the 
endocrine  system,  penoxsulam  is  not 
considered  an  endocrine  disrupter. 

C.  Aggregate  Exposure 

Dietary  exposure.  Based  on  the  rapid 
degradation  of  penoxsulam,  no  surface 
water  or  ground  water  contamination  is 
expected.  This  agrees  with  EPA  Tier  I 
modeling  carried  out  on  penoxsulam. 
Therefore,  drinking  water  will  not  be  a 


significant  route  of  exposure.  Dietary 
exposure  is  very  low  as  previously 
mentioned.  In  addition,  a  rotational 
crop  study  showed  no  carryover  of 
penoxsulam  related  residues  in  any 
representative  test  crop.  There  are  no 
residential  uses  for  this  compound.  As 
a  result,  the  only  potential  for  exposure 
is  dietary,  which  is  acceptable. 
Therefore,  aggregation  of  exposures  is 
not  necessary. 

D.  Cumulative  Effects 

Currently,  no  methodologies  kre 
available  to  resolve  the  complex 
scientific  issues  concerning  common 
mechanism  of  toxicity  and  cumulative 
exposure  and  risk.  EPA  has  begun  a 
pilot  process  to  study  this  issue  further 
through  the  examination  of  particular 
classes  of  pesticides.  Thus,  Dow 
AgroSciences  LLC  believes  it  is 
appropriate  to  consider  only  the 
potential  risks  of  penoxsulam  in  its 
exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  exposure  assumptions 
described  above,  and  based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  the  aggregate  exposure  to 
penoxsulam,  as  determined  under  the 
guidance  of  the  FQPA,  will  utilize  no 
more  than  0.1%  of  the  RfD  from  the 
dietary  exposure  for  all  subgroups  of  the 
U.S.  population.  Generally  and  under 
the  Food  Quality  Protection  Act  (FQPA), 
EPA  has  no  concern  for  exposures 
below  100%  of  the  reference  dose  (RfD) 
because  the  RfD  represents  the  level  at 
or  below  which  daily  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  healtl^  Additionally,  the 
calculated  drinking  water  levels  of 
concern  (DWLOC)  was  substantially 
higher  than  the  potential  penoxsulam 
concentration  in  water.  Therefore,  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  the  general  U.S. 
population  from  aggregate  exposure  to 
penoxsulam  residues  from  proposed 
use. 

2.  Infants  and  children.  In  assessing 
the  potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
penoxsulam,  data  from  developmental 
toxicity'  studies  in  rats  and  rabbits  and 

a  multi-generation  reproduction  study 
in  the  rat  are  considered.  The 
developmental  toxicity  studies  are 
designed  to  evaluate  adverse  effects  on 
the  developing  organism  resulting  from 
pesticide  exposiu-e  during  prenatal 
development.  Reproduction  studies 
provide  information  relating  to  effects 
from  exposure  of  both  parents  to  the 
pesticide  on  the  reproductive  capability 
and  potential  systemic  toxicity  of 
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mating  animals  and  on  various 
parameters  associated  with  the  well 
being  of  offspring.  FFDCA  section  408 
provides  that  EPA  may  apply  an 
additional  safety  factor  (SF)  for  infants 
and  children  in  the  case  of  threshold 
effects  to  account  for  prenatal  and 
postnatal  toxicity  and  the  completeness 
of  the  data  base.  Based  on  the  current 
toxicological  data  requirements,  the  data 
base  for  penoxsulam  relative  to  prenatal 
and  postnatal  effects  for  children  is 
complete.  Overall,  penoxsulam  had  no 
effect  on  reproduction  or  embryo-fetal 
development  at  any  dosage  tested.  No 
quantitative  or  qualitative  susceptibility 
was  seen  following  prenatal  and 
postnatal  exposures.  In  a  rabbit 
developmental  toxicity  study,  effects  on 
in-utero  survival  were  observed  only  at 
a  dose  level  where  clear  maternal 
toxicity  was  seen.  In  a  2-generation 
reproductive  toxicity  study  in  rats,  no 
i  effects  on  reproductive  performance 
were  observed  and  effects  on  neonatal 
growth  were  seen  only  at  a  dose  level 
where  parental  toxicity  wars  seen.  In 
addition,  the  no  observed  adverse  effect 
level  (NOAEL)  in  the  chronic  rat  study 
(5  mg/kg/day),  used  to  calculate  the 
chronic  RfD  (0.05  mg/kg/day),  is  already 
lower  than  the  acute  NOAEL  from  the 
rabbit  developmental  study  (25  mg/kg/ 
day).  Therefore,  an  additional  FQPA 
uncertainty  factor  (UF)  is  not  needed 
and  the  RfD  at  0.05  mg/kg/day  is 
appropriate  for  assessing  risk  to  infants 
and  children.  Using  the  conservative 
exposure  assumptions  previously 
described,  the  percent  RfD  utilized  by 
the  potential  exposure  to  residues  of 
penoxsulam  on  rice  is  <0.1%  for  non- 
nursing  infants,  the  population 
subgroup  predicted  to  be  potentially  the 
most  highly  exposed.  Risk  for 
developmental  toxicity  from  acute 
exposure  to  penoxsulam  was  evaluated 
for  pregucint  females  (13+  years  old). 
The  high-end  margin  of  exposure  value 
of  >300,000  (0.03%  of  acute  RflD)  is  well 
above  the  acceptable  100.  Therefore, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
conservative  exposure  assessment,  Dow 
AgroSciences  LLC  concludes  with 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children,  females 
13+  years  old  and  the  prenatal 
development  of  infants  from  the 
aggregate  exposure  to  penoxsulam 
residues. 

F.  International  Tolerances 

There  are  no  Codex  maximum  residue 
levels  established  for  residues  of 
penoxsulam  on/in  rice  and  rice. 

[FR  Doc.  03-20015  Filed  8-5-03;  8:45 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0152;  FRL-7316-8] 

Yeast  Extract  Hydrolysate  front 
Saccharomyces  Cerevisiae;  Notice  of 
Filing  a  Pesticide  Petition  to  Establish 
a  Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
indentification  (ID)  number  OPP-2003- 
0152,  must  be  received  on  or  before 
September  5,  2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT^ 
Diana  M.  Home,  Biopesticides  and 
Pollution  Prevention  Division  (751 IC), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1 200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-8367;  e-mail  address: 
home.diana@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Informatioii 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 


the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0152.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the , 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  nimiber 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  thj-ough  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
in  EPA's  electronic  public  docket  but 
will  be  available  only  in  printed,  paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publicly  available 
docket  materials  will  be  made  available 
in  EPA's  electronic  pubhc  docket.  When 
a  docimient  is  selected  from  the  index 
list  in  EPA  Dockets,  the  system  will 
identify  whether  the  document  is 
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available  for  viewing  in  EPA's  electronic 
public  docke  t.  Although  not  all  docket 
materials  ma  y  be  available 
electronicall  /,  you  may  still  access  any 
of  the  public  ly  available  docket 
materials  thi  Dugh  the  docket  facility 
identified  in  Unit  I.B.I.  EPA  intends  to 
work  towardB  providing  electronic 
access  to  all  af  the  publicly  available 
docket  mate)  ials  through  EPA's 
electronic  pv  blic  docket. 

For  public  commenters,  it  is 
important  tolnote  that  EPA's  policy  is 
that  public  cbmments,  whether 
submitted  el  ictronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  E  'A's  electronic  public 
docket  as  EP  \  receives  them  and 
without  chai  ge.  unless  the  comment 
contains  cop  Righted  material,  CBI,  or 
other  inform  ition  whose  disclosure  is. 


restricted  by 


identifies  a  c  omment  containing 
copyrighted  naterial,  EPA  will  provide 
a  reference  t(  i  that  material  in  the 
version  of  th ;  comment  that  is  placed  in 
EPA's  electn  nic  public  docket.  The 
entire  printe  1  comment,  including  the 
copyrighted  naterial,  will  be  available 
in  the  public  docket. 

Public  con  iments  submitted  on 
computer  dii  ks  that  are  mailed  or 
delivered  to  he  docket  will  be 
transferred  ti  i  EPA's  electronic  public 
docket.  Publ  c  comments  that  are 
mailed  or  de  ivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  1  le  photographed,  and  the 
photograph  i  irill  be  placed  in  EPA's 
electronic  pi  blic  docket  along  with  a 
brief  descrip  ion  written  by  the  docket 
§taff. 

C.  How  and  io  Whom  Do  I  Submit 
Comments? 


You  may 
electronicalll' 
delivery/coiiier 
receipt  by 
docket  ID 
the  first  page 
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comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  yotir 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0152.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Conunents  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  number  OPP- 
2003-0152.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  conunent 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  yoiu-  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 


DC  20460-0001,  Attention:  Docket  ID 
number  OPP-2003-0152. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Envirotunental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0152. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 
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7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

-  n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemiccd 
in  or  on  various  food  commodites  under 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a.  EPA  has  determined  that  this 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
FFDCA  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives,  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  28,  2003. 
.  )anet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  siunmary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregional  Research  Proiect  Number 
4 

Morse  Enterprises  Limited 

PP  2E6383 

EPA  has  received  a  pesticide  petition 
(PP  2E6383)  from  Interregional  Research 
Project  Number  4  (IR-4),  Technology 
Centre  of  New  Jersey,  Rutgers 
University,  681  U.S.  Highway  #1  South, 
North  Brunswick,  NJ  08902-3390 
proposing,  piu-suant  to  section  408(d)  of 
FFDCA,  21  U.S.C.  346a(d),  to  amend  40 
CFR  part  180  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
the  biochemical  pesticide  yeast  extract 
hydrolysate  from  Saccharomyces 


cerevisiae  in  or  on  all  food 
commodities. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Morse 
Enterprises  Limited  has  submitted  the 
following  summary  of  information,  data, 
and  argtmients  in  support  of  their 
pesticide  petition.  This  summary  was 
prepared  by  Morse  Enterprises  Limited 
and  EPA  has  not  fully  evaluated  the 
merits  of  the  pesticide  petition.  The 
summary  may  have  been  edited  by  EPA 
if  the  terminology  used  was  unclear,  the 
siunmary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

A.  Product  Name  and  Proposed  Use 
Practices 

Yeast  extract  hydrolysate  from 
Saccharomyces  cerevisiae,  the  active 
ingredient,  is  mixed  with 
micronutrients  to  formulate  the  end  use 
product  known  as  KeyPlex  350.  KeyPlex 
350  is  applied  at  1  to  3  quarts  per  acre 
as  a  foliar  spray.  Applications  are 
generally  repeated  at  14  to  21 -day 
intervals.  KeyPlex  350  aids  in  the 
prevention  of  certain  plant  diseases, 
such  as  post-bloom  fruit  drop  and 
greasy  spot  diseases  of  citrus,  and 
bacterial  leaf  spot  disease  of  tomatoes. 

B.  Product  Identity/Chemistry 

1 .  Identity  of  the  pesticide  and  ■ 
corresponding  residues.  Yeast  extract 
hydrolysate  from  Saccharomyces 
cerevisiae  is  mixed  with  micronutrienta 
to  formulate  the  end  use  product  knowrn 
as  KeyPlex  350.  KeyPlex  350  contains 
0.063%  yeast  extract  hydrolysate  from 
Saccharomyces  cerevisiae  in 
combination  with  a  micronutrient 
fertilizer.  KeyPlex  350  is  the  end  use 
product.  Hereinafter  the  term  "yeast 
extract  hydrolysate"  is  used  to  mean 
yeast  extract  hydrolysate  from 
Saccharomyces  cerevisiae. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  This  section  is  not 
applicable,  as  this  notice  proposes  an 
exemption  from  the  requirement  of  a 
tolerance. 

3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  An  analytical  method  for 
residues  is  not  applicable,  as  this  notice 
proposes  an  exemption  from  the 
requirements  of  a  tolerance. 

C.  Mammalian  Toxicological  Profile 

1 .  Acute  toxicity.  An  acute  oral 
toxicity  study  (OPPTS  Harmonized 
Guideline  870.1100)  conducted  in  rats 


with  the  end  use  product  KeyPlex  350 
containing  0.063%  yeast  extract 
hydrolysate  showed  that  KeyPlex  350  at 
5,000  milligrams/kilogram  (mg/kg)  is 
not  toxic  to  rats.  Furthermore,  no  test 
material-related  lesions  were  revealed 
on  the  macroscopic  necropsy 
examinations  conducted  at  termination 
of  the  test. 

2.  A  primary  dermal  irritation  study. 
(OPPTS  Harmonized  Guideline 
870.2500)  conducted  in  rabbits  with  the 
end  use  product  KeyPlex  350  showed 
that  KeyPlex  350  only  caused  mild  or 
very  slight  irritation  to  the  skin  of  1  of 

6  rabbits. 

3.  A  primary  eye  irritation  study. 
(OPPTS  Harmonized  Guideline 
870.2400)  conducted  in  rabbits  with  the 
end  use  product  KeyPlex  350  showed 
that  KeyPlex  350  was  only  moderately 
irritating.  Conjunctiva  was  noticed  in  all 
rabbits  1-hour  after  treatment;  all 
symptoms  cleared  by  72  hours  post- 
treatment. 

Yeast  extracts  are  considered 
generally  recognized  as  safe  (GRAS)  and 
are  approved  by  the  Food  and  Drug 
Administration  (FDA)  as  direct  food 
additives  (21  CFR  184.1983).  Yeast 
extracts  are  used  as  a  flavor  improver  in 
hundreds  of  foods  at  0.1%  to  2%  in  the 
final  consumed  product.  The  other 
ingredients  in  KeyPlex  350  are  already 
approved  as  inert  materials  or  are 
common  fertilizer  ingredients. 

D.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  The 
potential  dietary  exposure  of  the  general 
public  to  yeast  extract  hydrolysate 
residues  resulting  from  the  use  of 
KeyPlex  350  on  food  crops  is  not 
expected  to  be  significant.  The  public  is 
exposed  to  yeast  extract  through  its  use 
as  a  direct  food  additive. 

ii.  Drinking  water.  It  is  not  anticipated 
that  residues  of  yeast  extract 
hydrolysate  will  occur  in  drinking  water 
due  to  its  low  application  rate. 

2.  Non-dietary  exposure.  There  may 
be  non-dietary  exposure  to  yeast  extract 
hydrolysate  from  non-pesticidal  uses  of 
yeast  extracts,  but  significantly 
increased  non-dietary  exposure  and 
non-occupational  exposure  from  yeast 
extract  hydrolysate  when  used  as  a 
pesticide  is  not  expected. 

E.  Cumulative  Exposure 

Because  of  the  lack  of  toxicity  of  an 
0.063%  solution  of  yeast  extract 
hydrolysate  and  because  of  the  fact  that 
yeast  extracts  are  already  present  in  the 
diet  at  0.1%  to  2%  in  hundreds  of  food 
products,  no  cumulative  mode  of 
exposure  is  expected  for  yeast 
hydrolysate  and  other  substances  having 
a  common  mode  of  action. 
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ENVIRONMSNTAL  PROTECTION 
AGENCY 

[OPP-2003-0i40;  FRL-7319-3] 

Cyromazine;  Notice  of  Filing  of 
Pesticide  Petitions  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Env  iroiunfental  Protection 
Agency  (EP/  ). 
ACTION:  Noti  ;e. 


SUMMARY:  Tl  is  notice  annoimees  the 
initial  filing  oi  pesticide  petitions 


proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0240,  must  be 
received  on  or  before  September  5, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1 200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  niunber: 
(703)  308-3194;  e-mail  address: 
brothers.  shaja@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

-  You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiual 
producer,  food  manufactiu"er,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•    Industry  (NAICS  111,  112,311, 
32532),  e.g..  Crop  production.  Animal 
production.  Food  manufactiu-ing,  and 
Pesticide  manufactiuing. 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPP-2003-0240.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  conunents  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 


restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may  '^ 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
fi^m  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  conunenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
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without  change,  imless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. . 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  edong  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/coiuier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  yovu 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensiu^s  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 


comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0240.  The 
system  is  an  "anonjonous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0240.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiues  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0240. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention:  ■• 
Docket  ID  Number  OPP-2003-0240. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 


or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be        * 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  estabfishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  Fl-DCA  section  408(d)(2); 
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Dated:  luly 
Debra  Edwan  Is, 

Director,  fleg;,  .tration  Division.  Office  of 
Pesticide  Prog  mms. 

Summary  ol  Petitions 

The  petitii  )ner  summary  of  the 
pesticide  pe  itions  are  printed  below  as 
required  by  ^FDCA  section  408(d)(3). 
The  summai  y  of  the  petitions  were 
prepared  by  the  petitioner  and 
represents  tl  le  view  of  the  petitioner. 
The  petition  summary  announces  the 
availability  1  if  a  description  of  the 
analytical  m  3thods  available  to  EPA  for 
the  detectioi  i  and  measurement  of  the 
pesticide  ch  ;mical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Interregiona  1  Research  Project  Number 
4(IR-4) 

PP  2E6507  a  nd  PP  2E6510 

EPA  has  ri  (ceived  pesticide  petitions 
(PP  2E6507  iind  PP  2E6510)  from  IR-4. 
681  U.S.  Hif  hway  #1  South.  North 
Bnmswick,  'JJ  08902-3390  proposing, 
pursuant  to  lection  408(d)  of  FFDCA,  21 
U.S.C.  346a(i),  to  amend  40  CFR 
180.414  by  establishing  tolerances  for 
residues  of  c  yromazine,  (N-cyclopropyl- 
1,3.5-triazin  !-2.4,6-triamine)  in  or  on 
the  foUowin ;  raw  agricultural 
commodities:  Leek;  onion,  green;  onion, 
potato;  onioi  i.  tree;  onion,  welsh;  and 
shallot,  fresl  leaves  at  3.0  parts  per 
million  (ppni)  (2E6507),  garlic,  bulb; 
garlic  great-]  leaded,  bulb;  onion,  dry 
bulb;  rakkyc,  bulb;  and  shallot,  bulb  at 
0.2  ppm  (2Ei)507),  vegetable  brassica, 
leafy,  group  5,  except  broccoli  at  10 
ppm  (2E651  )),  broccoli  at  1.0  ppm, 
turnip,  greei  s;  cabbage,  abyssinian; 
cabbage,  sea  cale;  and  hanover  salad, 
leaves  at  10  jpm,  and  kidney  of  cattle, 
goats,  hogs,  lorses.  and  sheep  at  0.2 
ppm,  and  m  sat  byproducts  of  cattle, 
goats,  hogs,  lorses,  and  sheep  at  0.05 
ppm  (2E651 )).  IR-4  also  proposed  that 
tolerances  fc  r  residues  of  cyromazine  in 
or  on  dry  bu  b  onion  at  2.0  ppm  and 
green  onion  it  0.1  ppm  established 
under  40  CF  \  180.414(a)  and  Chinese 
cabbage  and  Chinese  mustard  at  3.0 
ppm  establii  hed  under  40  CFR 


180.414(c)  be  deleted  when  the 
proposed  tolerances  are  established. 
Chinese  cabbage  and  Chinese  mustard 
are  included  in  the  Brassica  leafy 
vegetable  group.  EPA  has  determined 
that  the  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions.  This  summary  has  been 
prepared  by  the  Syngenta  Crop 
Protection  Incorporated. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  metabolism 
of  cyromazine  in  plants  is  adequately 
understood  for  the  purposes  of  these 
tolerances. 

2.  Analytical  method.  Methods  AG- 
408  and  AG-417  as  listed  in  the  Food 
and  Drug  Administration's  Pesticide 
Analytical  Manual  (PAM),  Vol-II  are 
adequate  to  enforce  the  proposed 
tolerances. 

3.  Magnitude  of  residues.  Residue 
field  tests  were  conducted  in  typical 
growing  regions  for  Brassica  and  bulb 
vegetables  and  turnip  tops.  The  data 
collected  support  the  proposed 
tolerances  of  10.0  ppm  for  Brassica  leafy 
vegetables,  10.0  ppm  for  turnip  tops  and 
3.0  ppm  for  bulb  vegetables. 

B.  Toxicological  Profile 

1.  Acute.  A  rat  acute  oral  toxicity 
study  with  a  lethal  dose  (LD)5o  of 
approximately  3,387  milligrams/ 
kilogram  (mg/kg)  (toxicity  category  III; 
moderately  toxic).  A  rat  acute  dermal 
toxicity  study  with  a  LDsn  greater  than 
3,100  mg/kg  (toxicity  category  III; 
moderately  toxic).  A  rat  acute  inhalation 
study  with  a  lethal  concentration  (LClso 
greater  than  2.9  mg/kg  (toxicity  category 
IV;  slightly  toxic).  A  primary  eye 
irritation  study  in  the  rabbit  that 
showed  no  eye  irritation.  A  primary 
dermal  irritation  study  in  the  rabbit  that 
showed  mild  irritation  (toxicity 
category;  FV).  A  dermal  sensitization 
study  in  the  guinea  pig  that  showed  no 
sensitization. 

2.  Genotoxicity.  Studies  on  gene 
mutation  and  other  genotoxic  effects 
showed  no  evidence  of  point  mutation 
in  an  Ames  test;  no  indication  of 
mutagenic  effects  in  a  dominant  lethal 
test;  and  no  evidence  of  mutagenic 
effects  in  a  nucleus  anomaly  test  in 
Chinese  hamsters. 

3.  Reproductive  and  developmental 
toxicity.  In  a  rat  developmental  toxicity 
study,  the  maternal  no  observed  adverse 
effect  level  (NOAEL)  was  100  mg/kg/ 
day.  The  maternal  lowest  observed 


adverse  effect  level  (LOAEL)  was  300 
mg/kg  based  on  decreased  body  weight 
gain  and  clinical  observations.  The 
developmental  NOAEL  was  300  ppm. 
The  developmental  LOAEL  was  600  mg/ 
kg  based  upon  an  increase  of  minor 
skeletal  variation. 

In  a  rabbit  developmental  toxicity 
study,  the  maternal  NOAEL  was  10  mg/ 
kg.  The  maternal  LOAEL  was  30  mg/kg 
based  upon  decreased  body  weight  gain 
and  food  consumption.  The 
developmental  NOAEL/LOAEL  was 
greater  than  or  equal  to  60  mg/kg. 

In  a  multi-generation  study  in  rats,  the 
systemic  NOAEL  was  30  ppm  (1.5  mg/ 
kg).  The  systemic  LOAEL  was  1,000 
ppm  (50  mg/kg)  based  upon  decreased 
body  weights  associated  with  decreased 
food  consumption.  The  developmental/ 
offspring  systemic  NOAEL  was  1,000 
ppm.  The  developmental/offspring 
systemic  LOAEL  was  3,000  ppm  (150 
mg/kg)  based  upon  decreased  body 
weight  at  birth  through  weaning.  There 
were  no  effects  on  reproductive 
parameters  at  the  highest  dose  tested 
(HDT)  (3,000  ppm). 

4.  Subchronic  toxicity.  In  a  6-month 
feeding  study  in  dogs,  the  NOAEL  was 
30  ppm  (0.75  mg/kg).  The  LOAEL  was 
300  ppm  (7.5  mg/kg)  based  upon 
decreased  hematocrit  and  decreased 
hemoglobin.  Groups  of  male  and  female 
beagle  dogs  (4 /sex/dose)  were  fed  diets 
containing  cyromazine  at  0.  30,  300.  or 
3,000  ppm  (0,  0.75,  7.5,  or  75  mg/kg/ 
day,  respectively)  for  6-months.  No 
treatment-related  effects  were  observed 
in  survival,  clinical  signs  or  body 
weight  parameters.  Pronounced  effects 
on  hematologic  parameters  were 
manifested  as  decreases  in  hematocrit 
and  hemoglobin  levels  at  300  and  3,000 
ppm. 

5.  Chronic  toxicity.  In  a  24-month 
feeding  study  in  rats  the  NOAEL  for  the 
study  was  30  ppm  (1.5  mg/kg/day).  The 
LOAEL  was  300  ppm  (15.0  mg/kg)  based 
on  decreased  body  weight.  In  a  24- 
month  mouse  chronic  feeding 
carcinogenicity  study  the  NOAEL  was 
50  ppm  (7.5  mg/kg/day).  The  LOAEL 
was  1,000  ppm  (150.0  mg/kg)  based 
upon  decreased  body  weight.  There  was 
no  evidence  of  carcinogenicity  at  3,000 
ppm  (450  mg/kg).  In  a  24-month  rat 
chronic  feeding  carcinogenicity  study 
the  NOAEL  was  greater  than  3,000  ppm 
(150  mg/kg)  (HDT).  There  was  no 
evidence  of  carcinogenicity  at  3,000 
ppm. 

Cancer  Peer  Review  Committee 
determined  that  there  is  no  evidence  of 
carcinogenicity  in  studies  in  either  the 
mouse  or  rat.  Based  upon  this 
determination  it  can  be  concluded  that 
cyromazine  does  not  pose  a  cancer  risk. 
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6.  Animal  metabolism.  The 
metabolism  of  cyromazine  has  been 
adequately  characterized  in  the  rat,  goat, 
and  chicken. 

7.  Metabolite  toxicology.  EPA  has 
removed  melamine,  a  metabolite  of 
cyromazine,  from  the  tolerance 
expression  as  a  residue  of  toxicological 
concern.  For  more  information  on 
melamine,  see  the  Federal  Register  of 
September  15, 1999  (64  FR  50043) 
(FRL-6098-7). 

8.  Endocrine  disruption.  Cyromazine 
does  not  belong  to  a  class  of  chemicals 
proven  to  have  adverse  effects  on  the 
endocrine  system.  There  is  no  evidence 
that  cyromazine  has  any  effect  on 
endocrine  function  in  developmental  or 
reproduction  studies. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — Food.  For  the 
purposes  of  assessing  the  potential 
dietary  exposure  under  the  proposed 
tolerances,  Syngenta  Crop  Protection 
has  estimated  aggregate  exposure  from 
all  crops  for  which  tolerances  are 
established. 

i.  Acute.  There  were  no  toxicological 
effects  attributed  to  a  single  exposure 
(dose)  observed  in  oral  toxicity  studies 
including  the  developmental  toxicity 
studies  in  rats  and  rabbits.  Therefore, 
there  is  a  reasonable  certainty  of  no 
harm  from  acute  dietary  exposure. 

ii.  Chronic.  The  cyromazine  chronic 
dietary  exposure  assessment  utilized  the 
Dietary  Exposure  Evaluation  Model 
(DEEM®),  version  7.76  from  Exponent. 
All  consumption  data  from  this 
assessment  were  taken  from  the  USDA's 
Continuing  Survey  of  Food  Intake  by 
Individuals  (CSFIl)  with  the  1994-96 
consumption  database  and  the 
Supplemental  CSFII  children's  survey 
(1998)  consumption  database. 

The  cyromazine  Tier  III  chronic 
dietary  exposure  assessment  was  based 
upon  residue  field  trial  results,  and 
tolerance  residues  for  crops  when  no 
field  trial  data  were  available. 
Anticipated  residue  estimates  were  used 
for  milk.  meat,  fat,  and  meat  by- 
products of  cattle,  goats,  hogs,  horses, 
and  sheep;  and  for  all  other 
commodities  tolerance  level  residues 
were  assumed.  The  maximum  percent 
crop  treated  values  for  cyromazine  were 
obtained  from  the  Doane's  Market 
Survey  Database  (1999-2001)  and  used 
for  lima  beans  (0.8%),  cantaloupe 
(3.9%),  peppers  (8.6%),  tomatoes 
(2.9%).  celery  (68.9%).  lettuce  (9.7%). 
spinach  (19.5%),  and  onions  (0.2%).  For 
all  other  registered  or  proposed  crop 
uses,  it  was  assumed  that  100%  of  these 
crops  were  treated. 

2.  Drinking  water.  EPA  uses  the  FQPA 
Index  Reservoir  Screening  Tool  (FIRST) 


to  estimate  pesticide  concentrations  in 
surface  water  and  screening 
concentration  in  groimd  water  (SCI- 
GROW)  to  estimate  pesticide 
concentrations  in  ground  water.  FIRST 
incorporates  an  index  reservoir 
environment  and  includes  a  percent 
crop  area  factor  as  an  adjustment  to 
account  for  the  maximum  percent  crop 
coverage  within  a  watershed  or  drainage 
basin. 

None  of  these  models  include 
consideration  of  the  impact  that 
processing  (mixing,  dilution,  or 
treatment)  would  have  on  the  removal 
of  pesticides  from  the  water  source.  The 
primary  use  of  these  models  by  EPA  is 
to  provide  a  Tier  I  assessment  to 
estimate  the  concentration  of  pesticides 
in  drinking  water. 

Estimated  Environmental 
Concentrations  (EECs)  of  cyromazine  in 
drinking  water  were  determined  for  the 
highest  use  r^te  of  cyromazine.  Based  on 
the  model  outputs,  die  EECs  of 
cyromazine  are  1.8  parts  per  billion 
(ppb)  for  chronic  exposure  to  groimd 
water  and  10  ppb  for  chronic  exposure 
to  surface  water. 

3.  Non-dietary  exposure.  Cyromazine 
is  currently  registered  for  commercial 
outdoor  use  on  landscape  ornamentals 
and  commercial  interiorscapes.  There 
are  no  lawn  or  indoor  residential  uses 
and  significant  residential  exposure  is 
not  expected. 

D.  Cumulative  Effects 

When  considering  whether  to 
establish,  modify,  or  revoke  a  tolerance, 
section  408(b)(2)(D)(v)  requires  that  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's  residue 
and  "other  substances  that  have  a 
common  mechanism  of  toxicity." 
Neither  Syngenta  nor  EPA  has  at  this 
time,  data  available  to  determine 
whether  cyromazine  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  the  methodology  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
cyromazine  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances. 

E.  Safety  Determination. 

1 .  Acute  risk.  There  were  no 
toxicological  effects  observed  in  oral 
toxicity  studies,  including  the 
developmental  toxicity  studies  in  rats 
and  rabbits,  that  could  be  attributed  to 
a  single  exposure  (dose).  Since  there  is 
a  reasonable  certainty  of  no  harm  from 
acute  dietary  exposure,  an  acute 


aggregate  risk  assessment  was  not 
performed  for  cyromazine. 

2.  Chronic  risk.  The  chronic  dietary 
exposure  risk  analysis  (food  only) 
showed  that  exposure  from  all 
established  and  these  proposed 
tolerances  would  be  2.9%  of  the  chronic 
reference  dose  (cRfD)  for  the  most 
exposed  subpopulation,  children  1  to  2 
years  old.  EPA  has  determined  that 
reliable  data  support  using  the  standard 
margin  of  exposure  and  uncertainty 
factor  (100  for  combined  interspecies 
and  intraspecies  variability)  for 
cyromazine  and  an  additional  safety 
factor  of  lOX  is  not  necessary  to  protect 
infants  and  children. 

3.  Drinking  water.  The  chronic 
drinking  water  level  of  concern 
(DWLOC)  for  the  most  exposed 
subpopulation  (children  1-6  years)  is 
728  ppb.  Based  upon  the  SCI-GROW 
and  FIRST  model  outputs,  the  EECs  of 
cyromazine  in  surface  water  and  groimd 
water  are  below  the  chronic  DWLOC; 
therefore,  EPA  should  not  have  a 
concern  regarding  cyromazine  in 
drinking  water. 

4.  Non-dietary  exposure.  Due  to  the 
nature  of  the  non-dietary  use.  the 
commercial  use  of  cyromazine  on 
landscape  ornamentals  will  not  result  in 
any  significant  residential  exposure. 

Syngenta  has  considered  the  potential 
aggregate  exposure  from  food,  water, 
and  non-occupational  exposure  routes 
and  concluded  that  aggregate  exposure 
is  not  expected  to  exceed  100%  of  the 
cRfD.  Therefore.  Syngenta  has 
concluded  that  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  cyromazine 
residues. 

F.  International  Tolerances. 

The  U.S.  tolerances  and  Codex 
Maximum  Residue  Levels  (MRLs)  are 
compatible  for  ruminant  tissue,  bell 
pepper,  and  tomato.  Codex  MRLs  and 
U.S.  tolerances  are  incompatible  for 
milk,  celery,  cucumber,  lettuce,  melon, 
and  mushroom. 
(FR  Doc.  03-20014  Filed  8-5-03;  8:45  am) 
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;  notice  announces  the 
of  a  pesticide  petition 

establishment  of 
or  residues  of  a 
certainpesti  ;ide  chemical  in  or  on 
various  fooc  commodities. 
DATES:  Comnents,  identified  by  docket 
identificatic  n  (ID)  number  OPP-2003- 
0234,  must  1  le  received  on  or  before 
September ; ,  2003. 
ADDRESSES:  Comments  may  be 
submitted  e  ectronically,  by  mail, 
orthrough  h  md  delivery/courier.  Follow 
the  detailed  instructions  asprovided  in 
Unit  I.  of  th(  SUPPLEMENTARY 
INFORMATION. 


FOR  FURTHEF 

Kathrvn 
(7505C), 


Bojji 


INFORMATION  CONTACT! 

Registration  Division 
Off  ce  of  Pesticide  Programs, 
Environmei]  talProtection  Agency,  1200 
vania  Ave.,  NW.,  Washington. 
:  telephone  number: 
305-6$04;  e-mail 

kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


Pennsylv 
DC20460-0()01: 
(703) 
address:boy  e 
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B.  How  Can  t  Get  Copies  of  this 
Document  a  id  Other  Related 
Information 

1.  Docket.  EPA  has  established  an 
official  publ  c  docket  for  this  action 
under  docke  t  ID  number  OPP-2003- 
0234.  The  ol  Rcial  public  docket  consists 
of  the  docuii  lents  specifically  referenced 
in  this  actioi  i,  any  public  comments 
received,  ani  other  information  related 


to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall  . 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  corrmient 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wvrw.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  indejc  listing  of  the  contents 
of  the  officialpublic  docket,  and  to 
access  those  documents  in  the  public 
docket  thatare  available  electronically. 
Although  not  all  docket  materials  may 
beavailable  electronically,  you  may  still 
access  any  of  the  publiclyavailable 
docket  materials  through  the  docket 
facility  identified  in  Unitl.B.l.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  EPA's  Dockets.  Information 
claimed  as  CBI  and  other  information 
whose  disclosure  is  restricted  by  statute, 
which  is  not  included  in  the  official 
public  docket,  will  not  be  available  for 
public  viewing  in  EPA's  electronic 
public  docket.  EPA's  policy  is  that 
copyrighted  material  will  not  be  placed 
inEPA's  electronic  public  docket  but 
will  be  available  only  in  printed.paper 
form  in  the  official  public  docket.  To  the 
extent  feasible,  publiclyavailable  docket 
materials  will  be  made  available  in 
EPA!s  electronicpublic  docket.  When  a 
document  is  selected  from  the  index  list 
in  EPADockets,  the  system  will  identify 
whether  the  document  is  available 
forviewing  in  EPA's  electronic  public 
docket.  Although  not  all 
docketmaterials  may  be  available 
electronically,  you  may  still  access  any 
ofthe  publicly  available  docket  materials 
through  the  docket  facilityidentified  in 
Unit  I.B.I.  EPA  intends  to  work  towards 
providingelectronic  access  to  all  of  the 
publicly  available  docket 
materialsthrough  EPA's  electronic 
public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policyis 


that  public  comments,  whether 
submitted  electronically  or  in  paper.will 
be  made  available  for  public  viewing  in 
EPA's  electronic  publicdocket  as  EPA 
receives  them  and  without  change, 
unless  the  commentcontains 
copyrighted  material,  CBI,  or  other 
information  whosedisclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  commentcontaining 
copyrighted  material,  EPA  will  provide 
a  reference  to  thatmaterial  in  the  version 
of  the  comment  that  is  placed  in 
EPA'selectronic  public  docket.  The 
entire  printed  comment,  including 
thecopyrighted  material,  will  be 
available  in  the  public  docket.Public 
comments  submitted  on  computer  disks 
that  are  mailed  ordelivered  to  the  docket 
will  be  transferred  to  EPA's  electronic 
publicdocket. 

Public  comments  that  are  mailed  or 
delivered  to  the  docket  willbe  scanned 
and  placed  in  EPA's  electronic  public 
docket.  Wherepractical,  physical  objects 
will  be  photographed,  and  the 
photographwill  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
briefdescription  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through 
handdelivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  theappropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  ofyour  comment.  Please 
ensure  that  your  comments  are 
submitted  withinthe  specified  comment 
period.  Comments  received  after  the 
close  of  thecomment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
isotherwise  protected  by  statute,  please 
follow  the  instructions  in  Unitl.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  informationprotected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outsideof  any  disk  or 
CD  ROM  you  submit,  and  in  any  cover 
letter  accompanying  the  disk  or  CD 
ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conmient.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
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provided  in  the  body  of  a  comment  will 
beincluded  as  part  of  the  comment  that 
is  placed  in  the  official  publicdocket, 
and  made  available  in  EPA's  electronic 
pi^blic  docket.  If  EPAcannot  read  your 
comment  due  to  technical  difficulties 
and  caimotcontact  you  for  clarification, 
EPA  may  not  be  able  to  consider 
yourcomment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  forreceiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0234.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  Number  OPP- 
2003-0234.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addressesthat  are  automatically 
captured  by  EPA's  e-mail  system  are 
includedas  part  of  the  conmient  that  is 
placed  in  the  official  public  docket, 
andmade  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  fileformat.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs 

(OPP), Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001,  Attention: 
Docket  ID  Number  OPP-2003-0234. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  P*ublic  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  CrystalMall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
DocketID  Number  OPP-2003-0234. 
Such  deliveries  are  only  accepted 
duringthe  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 


D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBIelectronically  through 
EPA's  electronic  public  docket  or  by  e- 
mail.  Youmay  claim  information  that 
you  submit  to  EPA  as  CBI  by  marking 
anypart  or  all  of  that  information  as  CBI 
(if  you  submit  CBI  on  disk  or  CDROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identifyelectronically 
within  the  disk  or  CD  ROM  the  specific 
information  thatis  CBI).  Information  so 
marked  will  not  be  disclosed  except 
inaccordance  with  procedures  set  forth 
in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includesany 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  notcontain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusionin  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submitthe  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  theoutside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain 
CBI.Information  not  marked  as  CBI  will 
be  included  in  the  public  docketand 
EPA's  electronic  public  docket  without 
prior  notice.  If  you  haveany  questions 
about  CBI  or  the  procedures  for  claiming 
CBI,  pleaseconsult  the  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
isuggestions  helpful  for  preparing 
yourcomments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  usedthat 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  youarrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to      • 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  thisnotice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docketID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  pageof  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  theestablishment 
and/or  amendment  of  regulations  for 
residues  of  a  certainpesticide  chemical 
in  or  on  various  food  commodities 


under  section  408of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.EPA  has  determined  that 
this  petition  contains  data  or 
informationregarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2): 
however,EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data 
atthis  time  or  whether  the  data  support 
granting  of  the  petition.Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities, 
Feedadditives,  Food  additives. 
Pesticides  and  pests.  Reporting 
andrecordkeeping  requirements. 

Dated:  July  22.  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petition  is  printed  belowas 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner.The 
summary  may  have  been  edited  by  EPA 
if  the  terminology  usedwas  unclear,  the 
summary  contained  extraneous 
material,  or  thesummary 
unintentionally  made  the  reader 
conclude  that  the  findingsreflected 
EPA's  position  and  not  the  position  of 
the  petitioner.  Thepetition  summary 
announces  the  availability  of  a 
description  of  theanalytical  methods 
available  to  EPA  for  the  detection  and 
measurementof  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
suchmethod  is  needed. 

Syngenta  Crop  Protection 

PP  7E3489 

EPA  has  received  an  amendment  to 
pesticide  petition  (PP  7E3489)from 
Syngenta  Crop  Protection,  410  Swing 
Road,  Greensboro,  NC27419,  proposing 
pursuant  to  section  408(d)  of  the 
FFDCA,  21  U.S.C.346a(d),  to  amend  40 
CFR  180.460  to  establish  the  use 
ofbenoxacor,  (4-(dichloroacetyl)-3,4- 
dihydro-3-methyl-2H-l  ,4- 
benzoxazuie)as  an  inert  ingredient 
-(safener)  in  pesticide  formulations 
containing  S-metolachlor  in  or  on  raw 
agricultural  commodities  (RACs)  for 
whichtolerances  have  been  established 
for  S-metolachlor  or  that  support  S- 
metolachlor  uses.  The  petitioner  is  not 
requesting  a  change  in  thelevel  or  the 
numerical  tolerance,  but  is  requesting 
that  benoxacor  only  be  used  writh  S- 
metolachlor,  not  metolachlor.  EPA  has 
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B.  Toxicolog,  cal  Profile 

The  toxico  ogical  profile  of  benoxacor 
and  the  end  )oints  for  usein  risk 


assessments  are  discussed  in  the  final 
rule  published  in  the  Federal  Register 
of  February  13,  1998  (63  FR  7299)^FRL- 
5771-1). 

C.  Aggregate  Exposure 

1.  Dietary  exposure. — i.  Food. 
Tolerances  have  been  established  (40 
CFR  180.460)  for  the  residues  of 
benoxacor  in  or  on  a  variety  of  RACs. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  and 
risks  from  benoxacor.  In  this  action, 
Syngenta  Crop  Protection  is  requesting 
to  amend  only  the  tolerance  expression 
and  therefore  believes  that  the  most 
recent  Food  Quality  Protection  Act 
(FQPA)  dietary  assessment  completed 
by  EPA  is  valid  in  the  consideration  of 
this  amendmentrequest. 

ii.  Acute  exposure  and  risk.  Since 
there  are  no  acute  toxicological 
concerns  for  benoxacor,  EPA  has 
previously  determined  that  an  acute 
dietary  risk  assessment  was  not 
required. 

iii.  Chronic  exposure  and  risk.  For  the 
purpose  of  assessing  chronic  dietary 
exposure  from  benoxacor,  EPA  has 
previously  considered  the  established 
benoxacor  tolerance  of  0.01  ppm  and 
the  RACs  for  which  tolerances  have 
been  established  for  metolachlor.  There 
are  no  otherestablished  U.S.  tolerances 
for  benoxacor,  and  there  are  no 
otherregistered  uses  for  benoxacor  on 
food  or  feed  crops  in  the  United 
States.Benoxacor  is  used  currently  only 
as  a  herbicide  safener  in  end-useproduct 
formulations  that  contain  S-metolachlor. 
There  are  no  longerany  registrations  of 
other  active  ingredients  that  contain 
benoxacor. 

In  conducting  this  exposure 
assessment,  EPA  previously 
assumedtolerance  level  residues  and 
100%  crop  treated,  resulting  in  a 
largeoverestimation  of  dietary  exposure 
and  protective  of  any  chronic 
dietaryexposure  scenario.  The  chronic 
reference  dose  (cRfD)  is  0.004milligram/ 
kilogram/day  (mg/kg/day).  Based  on  the 
chronic  dietaryexposure  of  0.000205 
mg/kg/day  for  the  U.S.  population  and 
0.000828mg/kg/day  for  the  most  highly 
exposed  population  subgroup 
(nonnursinginfants  less  than  1-year 
old),  this  chronic  dietary  riskassessment 
resulted  in  the  use  of  5.13%  of  the  RfD 
for  the  U.S. population  and  20.7%  of  the 
RfD  for  the  most  highly 
exposedpopulation  subgroup.  A  cancer 
dietary  margin  of  exposure  (MOE) 
wascalculated  to  be  1 ,950  using  0.4  mg/ 
kg/day  as  the  point  of  departure. 

iv.  Drinking  water.  For  the  purposes 
of  assessing  chronic  exposure  in 
drinking  water,  EPA  has  previously 
considered  the  registered  usesand  the 


available  data  on  persistence  and 
mobility  for  benoxacor.  TheAgency  has 
determined  through  a  qualitative  risk 
assessment  that  thephysical  and 
chemical  characteristics  of  benoxacor 
are  such  that  it  isnot  expected  to  impact 
water  resources.  While  benoxacor  has 
thepotential  to  be  mobile,  it  is  not 
persistent  (half-life  in  soil  of  49 
daysunder  aerobic  conditions  and  70 
days  anaerobically).  In  light  of 
thesefindings,  EPA  has  previously 
determined  that  benoxacor's  use  as 
asafener  in  S-metolachlor  formulations 
will  not  impact  ground  water  orsurface 
water  resources,  and  therefore,  is  not 
expected  to  lead  toexposure  to  humans 
through  drinking  water. 

2.  Non-dietary  exposure.  All 
registered  S-metolachlor  products  to 
which  benoxacor  is  added  as  a  safener 
are  commercial  agriculturalproducts  not 
registered  for  residential  use.  The 
potential  for  nonoccupationalexposure 
to  benoxacor  by  the  general  population 
is  therefore  unlikely  except  for  the 
potential  residues  in  food  crops  ' 
discussed  above. 

D.  Cumulative  Effects 

EPA  has  previously  determined  that  a 
cumulative  assessment  is  notrequired 
for  benoxacor.  Benoxacor  does  not  share 
a  common  mode  oftoxicity  with  any 
other  moiety  regulated  by  EPA  further 
supporting  thelack  of  a  need  for 
conducting  a  cumulative  assessment  in 
relation  tothis  requested  tolerance 
amendment. 

E.  Safety  Determination 

1.  U.S.  population — i.  Acute  risk. 
Since  there  are  no  acute  toxicological 
concerns  for  benoxacor,  EPA  has  no 
cause  for  concern  for  acute  aggregate 
exposure. 

ii.  Chronic  risk.  EPA  has  previously 
concluded  that  aggregate  chronic 
exposure  to  benoxacor  from  food  and 
water  will  utilize  5.13%of  the  RfD  for 
the  U.S.  population.  The  major 
identifiable  subgroup  withthe  highest 
aggregate  exposure  is  non-nursing 
infants  less  than  1-yearold  (utilizing 
20.7%  of  the  RfD).  EPA  generally  has  no 
concern  forexposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
levelat  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  willnot 
pose  appreciable  risks  to  human  health. 
EPA  does  not  expect  theaggregate 
exposure  to  exceed  100%  of  the  RfD. 
EPA  has  previouslyconcluded  that  there 
is  a  reasonable  certainty  that  no  harm 
will  resultfrom  aggregate  exposure  to 
benoxacor  residues. 

The  carcinogenic  risk  from  food  uses 
of  benoxacor  for  the  general  U.S. 
population  was  calculated  previously  by 
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EPA  by  comparing  the  dietary  exposure 
fit)m  benoxacor  to  the  no  observed 
adverse  effect  level  (NOAEL)  identified 
for  use  with  the  cancer  risk  assessment. 
Based  on  the  NOAEL  selected  by  EPA 
for  cancer  risk  characterization  of  0.4 
mg/kg/day,  the  cancer  risk  was 
estimated  to  result  in  a  MOE  of  1 ,950 
contributed  through  all  the  published 
uses  for  benoxacor.  Based  upon  the 
extreme  conservatism  of  the  dietary 
exposure  estimates  and  the  fact  that 
tumors  were  observed  only  at  dose 
levels  far  in  excess  of  the  selected 
NOAEL,  this  MOE  is  at  a  level  which 
the  Agency  does  notconsider  raising  a 
concern  for  excess  lifetime  cancer. 

2.  Infants  and  children.  EPA  has 
previously  determined  that  the 
toxicological  data  base  for  evaluating 
prenatal  and  postnatal  toxicity  for 
benoxacor  is  complete  with  respect  to 
current  data  requirements.  Because  both 
developmental  and  reproductive  effects 
occurred  in  the  presence  of  parental 
(systemic)  toxicity,  these  data  do  not 
suggest  anincreased  prenatal  or 
postnatal  sensitivity  of  children  and 
infants  tobenoxacor  exposure.  Based  on 
the  above,  EPA  has  previously 
concludedthat  reliable  data  support  use 
of  a  100- fold  MOE/uncertainty  factor 
(UF),rather  than  the  standard  1,000-fold 
margin/factor  to  protect  infants 
andchildren.  EPA  concludes  that  there 
is  a  reasonable  certainty  that  noharm 
will  result  to  infants  and  children  from 
aggregate  exposure  tobenoxacor 
residues. 

3.  Acute  risk.  Since  there  are  no  acute 
toxicological  concerns  for  benoxacor, 
EPA  has  no  cause  for  concern  for  acute 
aggregate  exposure. 

4.  Chronic  risk.  Using  the 
conservative  exposiure  assumptions 
described  above,  EPA  has  previously 
concluded  that  aggregate  exposure  to 
benoxacor  from  food  will  range  from 
3.69%  of  the  RfD  for  femalesl3+  years, 
to  20.7%  of  the  RfD  for  non-nursing 
infants  less  than  1-yearold.  EPA 
generally  has  no  concern  for  exposures 
below  100%  of  theRfD  because  the  RfD 
represents  the  level  at  or  below  which 
dailyaggregate  dietary  exposiu'e  over  a 
lifetime  will  not  pose  appreciablerisks 
to  human  health.  EPA  does  not  expect 
the  aggregate  exposure  toexceed  100% 
of  the  RfD.  EPA  has  previously 
concluded  that  there  isa  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  childrenfrom  aggregate 
exposure  to  benoxacor  residues. 


F.  International  Tolerances 

No  Codex  maximum  residue  levels 
have  been  established  forresidues  of 
benoxacor. 

[FR  Doc.  03-19915  Filed  8-5-03;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPPT-2003-0037;  FRL-7322-4] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufactiue  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  June  3,  2003  to 
July  11,  2003,  consists  of  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 

DATES:  Comments  identiHed  by  the 
docket  ID  number  OPPT-2003-0037 
and  the  specific  PMN  number  or  TME 
number,  must  be  received  on  or  before 
September  5,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0037.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 

'  is  available  for  public  viewing  at  the 
EPA  Docket  Center.  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  niunber  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may     " 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
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Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  b)  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  c  vailable  for  public  viewing 
in  EPA's  ele  ::tronic  public  docket.  EPA's 
policy  is  tha  t  copyrighted  material  will 
not  be  place  i  in  EPA's  electronic  public 
docket  but  V  rill  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  t  le  extent  feasible,  publicly 
available  do  ;ket  materials  will  be  made 
available  in  SPA's  electronic  public 
docket.  Whe  n  a  document  is  selected 
from  the  inc  ex  list  in  EPA  Dockets,  the 
system  will  dentify  whether  the 
document  is  available  for  viewing  in 
EPA's  electr  jnic  public  docket. 
Although  nc  t  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  toy  of  the  publiclyavailable 
docket  mate  ials  through  the  docket 
facility  iden  ified  in  Unit  I.B.I.  EPA 
intends  to  w  ork  towards  providing 
electronic  access  to  all  of  the  publicly 
available  do  :ket  materials  through 
EPA's  electr  jnic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  c  omments,  whether 
submitted  el  ectronically  or  in  paper, 
will  be  madi  (  available  for  public 
viewing  in  I  PA's  electronic  public 
docket  as  EF  A  receives  them  and 
without  chaige,  unless  the  comment 
contains  cof  yrighted  material,  CBI,  or 
other  inform  ation  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  t  d  that  material  in  the 
version  of  tl  e  comment  that  is  placed  in 
EPA's  electr  )nic  public  docket.  The 
entire  printe  d  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  publi(  docket. 

Public  coi  iments  submitted  on 
computer  di  sks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  1 3  EPA's  electronic  public 
docket.  Publ  ic  comments  that  are 
mailed  or  de  livered  to  the  docket  will  be 
scanned  anc  placed  in  EPA's  elecrtronic 
public  docki  it.  Where  prac:tical,  physical 
objects  will  )e  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  descrip  tion  written  by  the  docket 
staff. 


C.  How  and 
Comments? 


You  may 
electronical]  y 
delivery/coiirier 
receipt  by 
docket  ID 
number  or 
line  on  the 


To  Whom  Do  I  Submit 


ubmit  comments 
,  by  mail,  or  through  hand 
To  ensure  proper 
identify  the  appropriate 
ber  and  specific  PNW 
number  in  the  subject 
f  rst  page  of  your  comment. 


E'A 
niim 
TMEi 


Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
luiit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contacrt  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2003-0037. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  yoiu-  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2003-0037 
and  PMN  Number  or  TME  Number.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  direcrtly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  adciresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  partof  the 
comment  that  is  placed  in  the  official 


public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption.' 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428, 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2003-0037 
and  PMN  Number  or  TME  Number.  The 
DCO  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket-and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


Federal  Register /Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Notices 


46625 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technic^al 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  siu-e  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  on  in 


the  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  This  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufactiu-e  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  memufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  ft-om  June  3,  2003  to 
July  11,  2003,  consists  of  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 


under  TSCA  secrtion  5  during  this  time 
period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the  PMNs 
pending  or  expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  dining  this  time 
period.  If  you  are  interested  in 
information  that  is  not  included  in  the 
following  tables,  you  may  contact  EPA 
as  described  in  Unit  D.  to  access 
additional  non-CBI  infonnation  that 
may  be  available. 

In  Table  I  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
during  this  period:  the  EPA  case  niunber 
assigned  to  the  PMN;  the  date  the  PMN 
was  received  by  EPA;  the  projected  end 
date  for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


I.  104  Premanufacture  Notices  Received  From:  06/03/03  to  07/11/03 


Case  No. 


P-03-0588 

P-03-0589 
P-03-0590 


P-03-0591 

P-03-G593 
P-03-0594 
P-03-0595 

P-03-0596 


P-03-0597 

P-03-0598 
P-03-0599 
P-03-0600 
P-03-0601 
P-03-0602 
P-03-0603 
P-03-0604 

P-O3H06O5 
P-03-0606 
P-03-0607 


Received 
Date 


06/03/03 

06/03/03 
06/03/03 


06/03/03 

06/03/03 
06/03/03 
06/05/03 

06/05/03 


06/05/03 

06/05/03 
06/05/03 
06/05/03 
06/05/03 
06/05/03 
06/05/03 
06/06/03 

06/06/03 
06/06/03 
06/03/03 


Projecrted 

Notice 
Encj  Date 


08/31/03 

08/31/03 
08/31/03 


08/31/03 

08/31/03 
08/31/03 
09/02/03 

09/02/03 


09/02/03 

09/02/03 
09/02/03 
09/02/03 
;  09/02/03 
:  09/02/03 
09/02/03 
09/03/03 

09/03/03 

09/03/03 

i  08/31/03 


Manufac:turer/lmporter 


CBI 


The  Dow  Chemical 
Company 

PFW  Aroma  Chemi- 
cals -  Sales  Office 
USA 


The  Dow  Chemical 

Company 
CBI 
CBI 
CBI 

CBI 


CBI 

CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
3M  Company 

Johnson  Polymer 
Johnson  Polymer 
CBI 


Use 


(G)  Polymeric  admixture  for  cements 


(G)  Prepolymer  tor  isocyanate  poly- 
urethane 

(S)  Fragrance  oil  in  detergent,  fabric 
softener  and  household  cleaners; 
fragrance  oil  in  soaps,  hair  care, 
bath  and  shower  and  personal 
c:are;  fragrance  oil  in  fine  perfumes; 
fragrance  oil  in  air  fresheners,  can- 
dles, potpoum 

(G)  Prepolymer  for  isocyanate  poly- 
urefhane 

(G)  Chemical  intermediate 

(G)  Chemical  intermediate 

(S)  Polymerization  catalyst 

(S)  Aromatic  acid  salt  used  as  a  com- 
ponent in  electronic  polishing  prod- 
ucts 

(G)  Reaction  intenT>ediate/raw  mate- 
rial 

(G)  Lubricant  additive 

(G)  Lubricant  additive 

(G)  Lubricant  acJditive 

(G)  Lubric^ant  additive 

(G)  Lubric^ant  additive 

(G)  LutJricant  additive 

(S)  Monomer 

(G)  Polymeric  coating  vehicle 
(G)  Polymeric  coating  vehicle 
(G)  Photographic  Chemical 


Chemical 


(G)  Polycarboxylate  polymer  with 
alkenyloxyallcylol  modified 

poly(oxyalkylenediyl),  cateium  so- 
dium salt 

(G)  Polyurethane  prepolymer 

(S)  1-hexanol,  3-mercapto- 


(G)   Water  dispersable   polyurethane 

polymer 
(G)  Alkoxylated  ac^etal-derivative 
(G)  Alkoxylated  acetal-derivative 
(G)  Trialkylaluminum  metal  halide  alk- 

oxkle  reaction  product 
(G)  Aromatic  acid  salt 


(S)  Fatty  acids,  rape-oil,  me  esters 

(G)  Sulfurized  vegetable  oil 
(G)  Sulfurized  vegetable  oil 
(G)  Sulfurized  vegetable  oil 
(G)  Sulfurized  vegetable  oil 
(G)  Sulfurized  vegetable  oil 
(G)  Sulfurized  vegetable  oil 
(G)   Fluorinated  methacrylated  mon- 
omer 
(G)  Styrene  acrylic  copolymer 
(G)  Styrene  acrylic  copolymer 
(G)  Disubstituted  aniline 
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Case  No. 

Received 
Date 

Projected 
Notice 

Manutacturer/lmporter 

IJse 

Chemical 

End  Date 

P-03-0608     1 

1 

56/09/03 

09/06A)3 

Lonza  Inc. 

(S)    Polymer    additive/adjuvant    for: 
-polymer   extrusion;    -polymer   film 
formation;    antistatic    agent    for    : 
-polymer  films 

(G)  /y/,/\/-alkanebis-/\Afatty  acid  amide 

P-03-0609 

)6/09/03 

09/06/03 

BASF  Corporation 

(S)  Auxiliary  for  dyeing  leather 

(G)  Oligomer  of  aromatic,  alkyl 
amines  and  alkyl  epoxide 

P-03-0610 

)6/03/03 

08/31/03 

CBI 

(G)  Raw  material 

(G)  Fatty  acid  ester 

P-03-061 1 

)6/03/03 

08/31/03 

CBI 

(G)  Raw  material 

(G)  Fatty  acid  ester 

P-03-0612 

)6/10/03 

09/07/03 

BASF  Corporation 

(S)  Scale  inhibitor  in  desalination  of 
seawater 

(G)  Maleic  acid  copolymer,  sodium 
salt 

P-03-061 3 

1 

)6/10/03 

09/07/03 

CBI 

(G)  Curing  catalyst 

(G)  Modified 
diaryliodoniumhexafluoroantimonate 

P-03-061 4 

)6/10/03 

09/07/03 

CBI 

(G)  Electronic  Chemical 

(G)  Aromatic  ether 

P-03-061 5 

)6/10/03 

09/07/03 

The  Dow  Chemical 
Company 

(S)    Adhesion    promoter    for    resins 
used  to  make  microelectronic  parts 

(G)  Hydrolyzed  silane                        ': 

P-03-061 6     1 

)6/10/03 

09/07/03 

Bedoukian  Research, 
Inc. 

(S)  Chemical  intermediate 

(G)  Unsaturated  alkyl  grignard  rea- 
gent 

P-03-061 7 

)6/10/03 

09/07/03 

Bedoukian  Research, 

(S)  Fragrances  uses  as  per  Federal 

(S)  3-pentenoic  acid,  2-methyl-,  hexyl 

Inc. 

Food,    Drug    and    Cosmetic    Act 
(FFDCA);     flavor     uses     as     per 
FFDCA;  fragrances  uses;  scented 
papers,  detergents,  candles,  etc. 

ester 

P-03-061 8 

)6/10/03 

09/07/03 

The  Dow  Chemical 
Company 

(S)    Adhesion    promoter    for    resins 
used  to  make  microelectronic  parts. 

(G)  Silsesquioxane 

P-03-061 9 

)6/11/03 

09/08/03 

CBI 

(G)  Fuel  additive 

(G)  Fatty  acid,  reaction  product  with 
alkylamino  alcohol,  propoxylated 

P-03-0620 

)6/11/03 

09/08/03 

CBI 

(G)  Chelating  agent 

(G)  Aminocartxjxylic  acid,  alkaline  salt 

P-03-0621 

)6/11/03 

09/08/03 

CBI 

(G)  Chelating  agent 

(G)  Aminocartxjxyiic  acid,  alkaline  salt 

P-03-0622 

)6/11/03 

09/08/03 

CBI 

(G)  A  component  of  ultraviolet  coating 
agent 

(G)  Substituted  alkanediol  diacrylate 

P-03-0623 

)6/12/03 

09/09/03 

CBI 

(G)  Non-dispersive  use. 

•  (G)  Amino  epoxy  silane 

P-03-0624 

)6/12/03 

09/09/03 

Dupont  Textiles  and 
Interiors 

(S)  Chemical  intermediate 

(S)  Dodecanedioic  acid,  dimethyl 
ester 

P-03-0625 

)6/12/03 

09/09/03 

Crompton  Corporation 

(G)  Soluble  oil  base 

(G)  Alkyl  benzenesulfonic  acid,  so- 
dium salt 

P-03-0626 

)6/12/03 

09/09/03 

CB< 

(G)  Open,  non-dispersive  (resin) 

(G)  Urethane  acrylate 

P-03-0627 

)6/16/03 

09/13/03 

Sasol  North  America 

(S)  Surfactant  used  in  formulation  of 

(S)   Fatty  acids,   Cf.  ,s  and  ds-un- 

Inc. 

deicing  fluids 

saturated,  esters  with  polyethylene 
glycol  mono-me  ether 

P-03-0628 

)6/16/03 

09/13/03 

CBI 

(G)  Raw  material  for  manufacturing  of 
photosensitive  material 

(G)  Pyrrolotriazole  derivative 

P-03-0629 

)6/16/03 

09/13/03 

CBI      ■ 

(G)  Coatings  and  inks 

(G)  Polyether  polyester  aminoacrylate 

P-03-0630 

)6/16/03 

09/13/03 

CBI 

(G)  Coatings  and  inks 

(G)  Polyether  polyester  aminoacrylate 

P-03-0631 

)6/16/03 

09/13/03 

CBI 

(G)   Thermoset  polymer  component, 
open  nondispersive  use 

(G)  Acrylate,  acrylonitrile,  butadiene 
rubber-extended  epoxy  resin 

P-03-0632 

)6/16/03 

09/13/03 

CBI 

(S)  Polyurethane  coating 

(G)  Aqueous  polyurethane  dispersion 

P-03-0633 

)6/ 16/03 

09/13/03 

CBI       > 

(G)  Raw  material  for  manufacturing  of 
photosensitive  material 

(G)  Alkylamide  derivative 

P-03-0634     I 

)6/16/03 

09/13/03 

CBI 

(G)  Thermoset  polymer  component, 

(G)  Acrylate,  acrylonitrile,   butadiene 

■ 

open  nondispersive  use 

rubber-extended  epoxy  resin  poly- 
mer 
(G)  Acrylate,  acrylonitrile,  butadiene 

P-03-0635 

)6/16/03 

09/13/03 

CBI 

(G)  Thermoset  polymer  component. 

open  nondispersive  use 

rubber-extended  epoxy  resin  poly- 
mer 
(G)  Epoxy  acrylate  oligomer 

P-03-0636 

)6/16/03 

09/13/03 

CBI 

(S)  Industrial  ultraviolet  coatings  and 

inks 
(G)  Adhesive 

P-03-0637 

)6/16/03 

09/13/03 

CBI 

(G)  Polysiloxane 

P-03-0638 

36/16/03 

09/13/03 

CBI 

(G)  Water-bome  coating 

(G)  Water-bome  urethane  polymer 

P-03-0639 

36/16/03 

09/13/03 

CBI 

(G)  Contained  use  polymer  reactant        (G)  Quatemary  ammonium  salt 

P-03-0640 

36/17/03 

09/14/03 

Cytec  Engineered  Ma- 
terials Inc.  (CEM) 

(G)  Resin  for  non-dispersive  use 

(G)  Epoxy-bisphenol  adduct 

F -03-0641 

36/17/03 

09/14/03 

BASF  Corporation 

(S)  Nonionic  surfactant  for  hard  sur- 
face cleaners:   nonionic  surfactant 
for  powder  laundry  detergents 

(S)  Alcohols,  Ci3  i.s-branched  and  lin- 
ear, ethoxylated 

P-03-0642 

36/16/03 

09/13/03 

CBI 

(G)  Starting  material  for  the  manufac- 

(G)    Disubstituted     benzenesulfonic 

ture    of    an    AgroChemical    inter-  {     acid,  alkali  metal  salt 

V 

,■• 

• 

_ 

mediate. 
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I.  104  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  06/03/03  TO  07/11/03— Continued 


Case  No. 


P-03-0643 

P-03-0644 
P-03-0645 
P-03-0646 


Received 
Date 


P-03-0647       06/19/03 


P-03-0648 

P-03-0649 

P-03-0650 
P-03-0651 
P-03-0652 
P-03-0653 


P-03-0654 
P-03-0655 


06/16/03 

06/18/03 
06/18/03 
06/19/03 


06/19/03 

06/19/03 

06/20/03 
06/20/03 
06/20/03 
06/23/03 


P-03-0656       06/24/03 


06/20/03 
06/16/03 


P-03-0657 


P-03-0658 


P-03-0659 


06/24/03 


06/24/03 


06/24/03 


P-03-0660       06/24/03 


P-03-0661 


P-03-0662 
P-03-0663 

P-03-0664 
P-03-0665 
P-03-0666 

P-03-0667 
P-03-0668 


06/23/03 


06/24/03 
06/25/03 

06/27/03 
07/01/03 
07/01/03 

07/01/03 
07/02/03 


Projected 

Notice 
End  Date 


09/13/03 

09/15/03 

09/15/03 

09/16/03 
09/16/03 

09/16/03 

09/16/03 

09/17/03 
09/17/03 
09/17/03 
09/20/03 


Manufacturer/Importer 


CBI 


CBI 


Mitsubishi  Gas  Chem- 
ical America,  Inc. 
PPG  Industries,  Inc. 
Reichhold,  Inc. 


Nagase  America  Cor- 
poration 

CBf 

Harcros  Chemicals 

Inc. 
CBI 

BASF  Corporation 

CBI 


09/17/03 
09/13/03 

09/21/03 

09/21/03 

09/21/03 


CBI 

Archer  Daniels  Mid- 
land Company 

Archer  Daniels  Mid- 
land Company 

Cognis  Corporation 


Cognis  Corporation 


09/21/03      Cognis  Corporation 


09/21/03      Cognis  Corporation 


09/20/03 


09/21/03 
09/22/03 

09/24/03 
09/28/03 
09/28/03 

09/28/03 
09/29/03 


Marubeni  Specialty 
Chemk:als,  Inc. 


Essential  Industries 
CBI 

CBI 
CBI 
BASF  Corporation 

CBI 
CBI 


Use 


(G)  Used  as  an  intermediate  in  ttie 
synthesis  of  an  AgroChemk:al  prod- 
uct. 

(G)  Radiation  curable  inks,  coatings 
and  printing  plates. 

(S)  Water  retention  aid  for  ornamental 
plants 

(G)  Component  of  a  coating 

(G)  Ink  base 


(S)  Matting  agent  for  paint/coating; 
light  diffussing  agent  for  film  coat- 
ing/plastk:  compounding;  anti-bkx:k- 
ing  agent  for  film 

(G)  Cleaning  additive  for  semicon- 
ductor manufacturing 

(G)  A  catalyst  for  ethoxytation/ 
propoxylation  reactions 

(G)  Sizing  agent  for  glass  fiber  manu- 
facture 

(G)  Components  in  composite  formu- 
lations 

(G)  Polymeric  admixture  for  cements 


(S)  Adhesive  raw  material  for  lamina- 
tion and  heat  sealing 

(S)  Reactive  coalescer  in  architectural 
paint,  coatings  and  stain:  inks;  color 
concentrates  for  paint  cotoring 

(S)  Reactive  coalescer  in  architectural 
paint,  coatings  and  stain;  inks;  color 
concentrates  for  paint  coloring 

(G)  Low  foaming  wetting  agerit 


(G)  Low  foaming  wetting  agent 


(G)  Low  foaming  wetting  agent 


(G)  Low  foaming  wetting  agent 


(S)  Manufacture  of  integrated  circuit 
chips   . 


(S)  Raw  material  for  wood  coatings 
(G)  A  component  of  ultraviolet  coating 

agent 
(G)  Open,  non-dispersive  (resin) 
(G)  An  open  non-dispersive  use 
(G)  Intermediate  in  the  production  of 

pigments 
(G)  Open,  non-dispersive 
(G)  Acrylk:  pressure  sensitive  adhe- 
sive 


Chemical 


(G)  Disubstituted  benzoic  acid,  alkali 
metal  satt. 

(G)  Acrylate  ester 

(G)  Polyether  polyol 

(G)  Catronk:  amine  salt  epoxy  resin 
(G)  Amine  satt  of  digtycidyl  ether  of 

bisphenol    a,    btsphenol    a,    fatty 

acids,       alkeneok;       acid       and 

alkenylt)enzene. 
(S)  2-propenoic  acid,  2-methyl-,  1,2- 

ethanediyl  ester,  polymer  with  butyl 

2-methyl-2-propfnoate 

(G)  Acrylic  acid  copolymer  salt;  alkyt 
phosphonk;  acid  salt;  substituted 
cartx)xylic  acid  salt 

(G)  Organosulfate  cateium  hydroxy 
complex 

(G)  Polyurethane 

(G)  Polymethylenepolyphenylene 

isocyanate  methacrylate  polymer 

(G)  Polycartioxylate  polymer  with 
alkenylsubstituted  cart)omorKx:ycle, 
modified  with  poly(oxyalkylenediyl) 
and  polymer  of  heteromonocycle 
and  aikylheteromonocycle 

monoalkyi  ether,  sodium  salt 

(G)  Polyurethane  -  polyester  elas- 
tomer 

(S)  Fatty  acids,  com-oil,  esters  with 
propylene  glycol 


(S)  Fatty  ackls.  sunflower-oil, 
with  propylene  glycol 


esters 


(S)  Oxirane,  methyl-,  polymer  with 
oxirane,  mono  Cs  ,»  alkyl  ethers, 
ethers  with  1.2-decanediol(1:1) 

(S)   Poly(oxy-1,2-ethanediyl).    alpha.- 
undecyl-  omega  -hydroxy-, 
branched   and   linear,   ettiers   with 
1 ,2-decanediol 

(S)  Poly(oxy-1,2-ethanediyl),  .alpha- 
hydro-.omega.-hydroxy-,  mono 

Cs  ]o-alkyl  ethers,  ethers  with  1,2- 
dodecanediol  (1:1) 

(S)  Poly(oxy-1,2-ethanediyl),  . alpha. - 
hydro-omega. -hydroxy-,  mono 

C6-i2-alkyl  ethers,  ettiers  with  1,2- 
decanedioi  (1:1) 

(G)  Mixture  of  substituted 
thiobisphenol  and  alkyl  oxirane  and 
dimeric  substance  of  reaction  prod- 
ucts of  substituted  thiobisphenol 
and  alkyl  oxirane. 

(G)  Aliphatk;  polyurethane  dispersion 

(G)  Aliphatic  epoxyacrylate 

(G)  Urethane  acrylate  resin 

(G)  Alkyd  resin 

(G)    Distillation    residue    from    glycol 

production. 
(G)  Urea  dimethoxyethanal  resin 
(G)  Acrylk:  solution  polymer 
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I.  104  Premanufacture  Notices  Received  From:  06/03/03  to  07/11/03— Continued 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemical 


P-03-0669 

P-03-0670 
P-03-0671 
P-03-0672 


P-03-0673 


P-03tO674 
P-03-0675 

P-03-0676 


P-03-0677 

P-03-0678 

P^3-0679 

P-03-0680 
P-03-0681 
P-03-0682 

P-03-0683 

P-03-0684 

P-03-0685 
P-03-0708 

P-03-0709 

P-03-0710 

P-03-071 1 

P-03-0712 

P-03-071 3 

P-03-0738 


D7/07/03 


37/07/03  10/04/03 
37/07/03  i  10/04/03 
37/07/03         10/04/03 


37/07/03         10/04/03 


37/08/03         10/05/03 
37/08/03         10/05/03 

37/10/03         10/07/03 


10/04/03 


)7/10/03 

)7/10/03 

)7/10/03 

)7/11/03 
37/11/03 
37/11/03 

37/11/03 

37/11/03 

37/11/03 
37/11/03 

37/11/03 

37/11/03 

37/11/03 

37/11/03 

37/11/03 

36/25/03 


10/07/03 

10/07/03 

I  10/07/03 

I 
10/08/03 
10/08/03 
10/08/03 

I  10/08/03 

'  10/08/03 

I  10/08/03 
10/08/03 

i  10/08/03 

I  10/08/03 

i  10/08A33 

10/08/03 

I  10/08/03 

1  09/22/03 


CBI 

CBI 
CBI 

Omnova  Solutions, 
Inc. 


Omnova  solutions,  Inc. 


Lubrizol  metalworking 

additives 
Sasol  North  America 

Inc. 

CIBA  Specialty  Chemi- 
cals Corporation, 
Textile  Effects 


CIBA  Specialty  Chemi- 
cals Corporation, 
Textile  Effects 

Eastman  Chemical 
"  Company 
Atofina  Chemicals, 

Inc. 
CBI 
CBI 
CBI 

CBI  ' 

CBI 

CBI 

The  Dow  Chemical 

Company 
The  Dow  Chemical 

Company 
The  Dow  Chemical 

Company 
The  Dow  Chemical 

Company 
The  Dow  Chemical 

Company 
The  Dow  Chemical 

Company 
CBI 


(S)  Binders  for  fibrous  materials 

(G)  Coatings  and  inks 

(G)  Coatings  and  inks 

(S)  Surfactant  for  aqueous  floor  pol- 
ish; surfactant,  flow,  level,  and  wet- 
ting additive  for  aqueous  coating 
formulations;  surfactant,  flow,  and 
wetting  additive  for  hard  surface 
cleaners 

(S)  Surfactant  for  aqueous  floor  pol- 
ish; surfactant,  flow,  level,  and  wet- 
ting additive  for  aqueous  coating 
formulations;  surfactant,  flow,  and 
wetting  additive  for  hard  surface 
cleaners 

(S)  Lubricant,  metalwori<ing  fluid 

(S)  Surfactant  used  in  formulation  of 
deicing  fluids 

(S)  For  oil,  water,  and  soil  repellent 
finish  of  fabrics  of  all  Ubers 


(S)  For  oil,  water,  and  soil  repellant 
finish  of  fabrics  of  all  fibers 


(G)  Coating  vehicle 

(S)  Additive  for  hot  melt  adhesive 

(G)  Raw  material 

(G)  Photographic  Chemical 

(G)   Ultraviolet/electron   beam  curing 

agent  (all  categories) 
(G)  Coatings,  adhesives  and  printing 

plates 
(G)  Coatings,  adhesives  and  printing 

plates 
(G)  Raw  material 
(S)  Surfactant  for  watert)ome  epoxy 

dispersions 
(S)  Surfactant  for  waterborne  epoxy 

dispersions 
(S)  Surfactant  for  watertjorne  epoxy 

dispersions 
(S)  Surfactant  tor  waterborne  epoxy 

dispersions 
(S)  Surfactant  for  waterborne  epoxy 

dispersions 
(S)  Surfactant  for  waterborne  epoxy 

dispersions 
(G)  Plastic  additive 


(G)  Modified  acrylic  acid-maleic  acid 

copolymer 

(G)  Polyether  polyester  aminoacrylate 

(G)  Polyether  polyester  aminoacrylate 

(S)   Boron,   trifluoro(tetrahydrofuran)-, 

(t-4)-,     polymer    with    3-methyl-3- 

[(2.2,2- 

trifluoroethoxy)methyl]oxetane, 
ether  with  2,2-dimethyl-1,3- 
propanediol  (2:1),  bis(hydrogen  sul- 
fate), diammonium  salt 
(S)  Boron,  trifluoro(tetrahydrofuran)-, 
(t-4)-,  polymer  with  3-methyl-3- 
[(2,2.3,3,3- 

pentafluoropropoxy)methyl]oxetane, 
ether         with         2,2-dimethyl-1,3- 
propanediol  (2:1),  bis(hydrogen  sul- 
fate), diammonium  salt 
(G)  Polyolefin  ester,  amine  salt 

(S)  Fatty  acids,  Ci^is  and  Ci8-un- 
saturated,  esters  with  polyethylene 
glycol  mono-me  ether 

(G)  Alkyl  polyurethane  polymer  with 
substituted  fluoroalkene  telomer  re- 
action products  and  substituted 
alkyl  and  cycloalkyi  isocyanates  re- 
action products 

(G)  Substituted  alkyl  acid  alkyl  ester 
polymers  with  substituted 

fluoroalkene  telomer  reaction  prod- 
ucts 

(G)  Styrene-acrylic  copolymer 

(G)  Olefin  acrylate  copolymer 

(G)  Fatty  acid  ester 
(G)  Disubstituted  aniline 
(G)  Acid  functional  acrylate 

(G)  Polybutadiene  acrylate  . 

(G)  Polybutadiene  acrylate 

(G)  Fatty  acid  ester 

(G)  Polyetherester  monoepoxide 

(G)  Polyetherester  monoepoxide 

(G)  Polyetherester  monoepoxide 

(G)  Polyetherester  monoepoxide 

(G)  Polyetherester  monoepoxide 

(G)  Polyetherester  monopoxide 

(G)  Silicate 


.f 


In  Table  II 
the  following 
that  such  infc  rmation 


this  unit,  EPA  provides 

information  (to  the  extent 

is  not  claimed  as 


CBI)  on  the  Notices  of  Conmiencement 
to  manufacture  received: 
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II.  54  NOTICES  OF  COMMENCEMENT  FROM:  06/03/03  TO  07/1 1/03 


Case  No. 


P-00-0281 
P-01-0245 
P-0 1-0573 
P-01-0708 
P-01-0829 

P-02-0141 
P-02-0152 

P-02-0246 
P-02-0285 

P-02-0299 
P-02-0306 

P-02-0382 
P-02-0529 
P-02-0530 
P-02-0745 
P-02-0823 
P-02-0825 
P-02-0937 
P-02-1084 

P-03-0001 
P-03-0139 
P-03-0151 

P-03-0154 

P-03-0180 
P-03-0183 
P-03-0184 
P-03-0185 
P-03-0235 

P-03-0246 

P-03-0248 
P-03-0251 


P-03-0253 
P-03-0275 
P-03-0286 
P-03-0295 
P-03-0297 
P-03-0300 
P-Oa-0309 
P-03-0318 
P-03-0327 
P-03-0332 
P-03-0333 
P-03-0335 
P-03-0359 
P-03-0360 
P-03-0388 
P-03-0391 
P-03-0393 
P-03-0396 
P-03-0406 
P-92-1449 
P-97-0108 
P-98-1077 
P-98-1208 


Received  Date 


06/09/03 
07/08/03 
06/11/03 
06/24/03 
06/17/03 
06/10/03 

06/16/03 
06/25/03 

06/30/03 
07/01/03 

07/08/03 
06/05/03 

06/16/03 
06/20/03 
07/02/03 
06/03/03 
07/08/03 
07/08/03 
06/16/03 
06/06/03 

06/09/03 
07/03/03 
07/03/03 

06/10/03 

07/01/03 
07/01/03 
07/01/03 
07/01/03 
06/12/03 

06/24/03 

07/01/03 
07/08/03 


06/30/03 

06/03/03 

07/08/03 

06/16/03 

06/25/03 

07/01/03 

06/23/03 

06/30/03 

06/23/03^ 

07/11/03 

06/11/03 

06/16/03 

07/02/03 

06/11/03 

07/03/03 

07/02/03 

06/20/03 

07/03/03 

07/03/03 

06/04/03 

06/16/03 

07/02/03 

07/10/03 


Commencement/ 
Import  Date 


06/02/03 
06/24/03 
04/25/03 
06/12/03 
06/13/03 
05/20/03 

05/15/03 
05/21/03 

06/18/03 
06/10/03 

04/25/03 
04/16/03 

05/15/03 
05/20/03 
06/23/03 
05/21/03 
06/26/03 
06/26/03 
06/05/03 
06/02/03 

06/02/03 
06/14/03 
06/12/03 

05/15/03 

06/11/03 
06/05/03 
06/05/03 
06/05/03 
05/25/03 

06/18/03 

06/19/03 
06/17/03 


06/22/03 
05/08/03 
06/25/03 
06/11/03 
06/13/03 
06/24/03 
05/28/03 
06/10/03 
06/10/03 
06/18/03 
05/19/03 
06/04/03 
06/20/03 
05/27/03 
06/18/03 
06/23/03 
06/16/03 
06/10/03 
06/11/03 
04/14/03 
05/29/03 
03/24/03 
04/28/03 


Chemical 


(G)  Polyurethane-silkx>ne 

(G)  Alkarylsulfonk:  acid,  sodium  salts 

(G)  Mixture  of  oxygenated  hydrocartxjns 

tG)  Aromatk:  phenolic  polymer 

(G).Polyalkoxylated  aromatic  amine 

(S)  17-oxabicyclo[14  1  0]heptadec-8-ene;  9,18-dk)xatricycJo  [15.1.0,08.10]  octa- 
decane 

(G)  Polyalkenylbenzene  sulfonate 

(G)  N-substituted-2-methyl-2-propenamide,  polymer  with  2-propenamide  and  2- 
propenoic  ackj,  sodium  salt 

(G)  Acrylic  polyol 

(S)  Silane,  trimethoxy[3-oriranylmethoxy)propyl-,  reaction  products  with  woMas- 
tonite  (ca(sio3) 

(S)  2-propenoic  acid,  polymer  with  ethyl  2-propenoate.  potassium  salt 

(S)  1-propanone,  1-[4-[(4-ben2oylpher>yl)thto]phenyl]-2-methyl-2-{(4- 

methylphenyl)sulfonyl]- 

(G)  Alkylt)enzene  sulfonate 

(G)  Diglyceride  fatty  acid,  acetylated 

(G)  Alpha-amino  ketone 

(G)  Aqueous  solution  of  iminodisuccink;  acid  ammonium  salt 

(G)  Tertiary  amine  carboxylic  acid  salt 

(G)  Tertiary  amine 

(G)  Alkanone  oxime 

(S)  Siloxanes  and  silicones,  ethoxy  pr,  ethoxy  vinyl,  ethoxy-terminated.  hydrol- 
ysis products  with  akjminum  hydroxide 

(G)  Substituted  triazine  derivatives 

(G)  Tricyclic  acetal 

(G)  Benzendisulfonk:  acid,  substituted  anthraquinone  derivative,  ammonium  so- 
dium salt 

(S)  1 .2-benzenedicartX)xylic  acid,  mixed  esters  with  benzyl  ak:.,  cyclohexanol, 
2^thyl-1-hexanol,  fumaric  acid  and  propylene  glycol 

(S)  Cytidine,  2'-deoxy-,  monohydrochlorkJe 

(G)  Methyl  styrene  acrylonitrile  copolymer 

(G)  Methyl  styrene  acrylonitrile  copolymer 

(G)  Butadiene  styrene  polymer 

(G)  2-propenoic  acid,  2-methyl-,  methyl  ester,  polymer  with  alkyl  2-fTiethy»-2- 
propenoate  and  alkyl  2-propenoate  and  ethenylbenzene 

(S)   Poly(oxy-1,2-ethanediyl),   alpha-hydro-.omega.-hydroxy-.   ether  ¥«th   2,2'- 
[oxybis(methylene)]bis[2-(hydroxymethyl)-1 ,3-propanediol]  (6:1) 

(G)  Glycerol  fatty  acid  ester 

(S)  Fatty  acids,  ds-unsaturated,  dimers,  polymers  with  ethylenediamine,  7- 
oxabicyclo[4.1 .0]hept-3-ylmethyl  7-oxabicyclol[4.1  0)heptane-3-cartx)xylate.  pt- 
perazine,  polypropylene  glycol  diamine  and  seback;  add 
(G)  Acrylk:  polyol 

(G)  Substituted  hydroxyethylcellulose  ethers 
(G)  Methoxycyclodiene 

(G)  Modified  hydroxyfunctional  acrylic  copolymer 
(G)  Modified  polyolefin 
(G)  Hatogenated  phosphate 
(G)  Acrylate  ester 

(G)  Urethane  acrylate  polymer,  compounds  with  amine 
(S)  1 ,2-cyclohexanedk:art)oxylic  acid,  dinonyl  ester,  branched  and  linear 
(G)  Heterocyclk:  sulfkle  ester 
(G)  Amine  salt 

(G)  Acrylate  and  urethane  modified  polyether 
(G)  Modified  epoxy  acrylate 
(G)  Polyester  polyurethane  dispersion 
(G)  Fatty  acid  amides 
(G)  Amine  salt  of  polyurethane  resin 
(G)  Aliphatk:  polyamine 

(G)  Metal  complexes  of  substituted  t»enensulfulfonk:  acid  derivatives 
(G)  Potassium  sodium  salt  of  substituted  thiazolesulfonk:  ackl 
(G)  Disubstituted  veeta-naphthol 

(S)  Phenol  2,4,6-tris  3-(dimethylaminopropylaminomethyl)phenol 
(G)  Substituted  polystyrene 
(G)  Polyalkyl-substituted-heteromonocycle 
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Dated:  July  3; 


2003. 


Sandra  R.  Wilk  ins, 

AcUng  Director,  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc.  03-20*16  Filed  8-5-03:  8:45  am) 

BIIJJNG  CODE  6561  )-50-S 


ENVIRONMEIfTAL  PROTECTION 
AGENCY 

[FRL-7540-9] 

Notice  of  Tentative  Approval  and 
Solicitation  of  Request  for  a  Public 
Hearing  for  Public  Water  System 
Supervision  Program  Revision  for  the 
Commonwea^f)  of  Pennsylvania 

AGENCY:  Enviipnmental  Protection 

Agency  (EPA) 

action:  Notici 

Solicitation  o: 

Hearing. 


of  tentative  approval  and 
Requests  for  a  Public 


SUMMARY:  Not  ce  is  hereby  given  in 
accordance  w  th  the  provision  of  section 
1413  of  the  Sajfe  Drinking  Water  Act  as 
amended,  and  the  National  Primary 
Drinking  Wat(  r  Regulations 
Implementatic  n  that  the  Commonwealth 
of  Pennsylvan  ia  is  revising  its  approved 
Public  Water  I  lystem  Supervision 
Program.  Pern  sylvania  has  adopted  a 
Lead  and  Cop  aer  Rule  (LCR)  to  control 
lead  and  copp  bt  in  drinking  water.  Lead 
and  Copper  Ri  ile  Minor  Revisions 
(LCRMR)  to  st  -eamline  and  reduce 
reporting  burc  en,  a  Public  Notification 
(PN)  Rule  for  )ublic  water  systems  to 
notify  their  customers  when  they  violate 
EPA  or  state  drinking  water  standards, 
and  a  Consum  er  Confidence  Report 
(CCR)  Rule  th(  it  requires  water  suppliers 
to  provide  am  ual  reports  on  the  quality 
of  the  drinkin  ;  water  supplied  to  their 
customers.  Th  is  revision  also  includes 
minor  revisioi  is  to  other  drinking  water 
rules. 

EPA  has  del  ermined  that  these 
revisions  are  i  o  less  stringent  than  the 
corresponding  Federal  regulations  aside 
from  two  mini  »r  inconsistencies  in  the 
Lead  and  Cop  )er  regulations.  The  two 
items  concern  the  requirement  to 
include  the  lo  :ation  of  each  site  where 
samples  are  ta  sen  and  the  criteria  under 
which  each  si  e  was  selected  for  the 
system's  samj  ling  pool  as  part  of  the 
results  report*  d  to  the  State  in  the  LCR. 
EPA  does  not  lelieve  that  these  minor 
inconsistencif  s  affect  compliance  with 
the  Federal  re  Rations.  They  are  being 
addressed  thn  »ugh  program 
implementati(  m  while  the  Department 


of  Environmental  Protection  corrects  the 
deficiencies  in  its  regulations. 
Therefore,  EPA  is  taking  action  to 
tentatively  approve  these  program 
revisions.  All  interested  parties  are 
invited  to  submit  written  comments  on 
this  determination  and  may  request  a 
public  hearing. 

DATES:  Comments  or  a  request  for  a 
public  hearing  must  be  submitted  by 
September  5,  2003.  This  determination 
shall  become  effective  on  September  5, 
2003  if  no  timely  and  appropriate 
request  for  a  hearing  is  received  and  the 
Regional  Administrator  does  not  elect 
on  his  own  to  hold  a  hearing,  and  if  no 
comments  are  received  which  cause 
EPA  to  modify  its  tentative  approval. 
ADDRESSES:  Comments  or  a  request  for 
a  public  hearing  must  be  submitted  to 
the  U.S.  Enviroiunental  Protection 
Agency  Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029.  All 
documents  relating  to  this 
determination  are  available  for 
inspection  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday, 
at  the  following  offices: 

•  Drinking  Water  Branch,  Water 
Protection  Division,  U.S.  Enviroiunental 
Protection  Agency  Region  III.  1650  Arch 
Street,  Philadelphia,  PA  19103-2029. 

•  Pennsylvania  Department  of 
Enviroiunental  Protection,  Bureau  of 
Water  Supply  and  Wastewater 
Management,  11th  Floor  Rachael  Carson 
State  Office  Building  Harrisburg.  400 
Market  Street.  Harrisburg,  PA  17105- 
8467. 

FOR  FURTHER  INFORMATION  CONTACT:  Nick 
Tymchenko.  Drinking  Water  Branch  at 
the  Philadelphia  address  given  above; 
telephone  (215)  814-2022  or  fax  (215) 
814-2318. 

SUPPLEMENTARY  INFORMATION:  All 
interested  parties  are  invited  to  submit 
written  comments  on  this  determination 
and  may  request  a  public  hearing.  All 
comments  will  be  considered,  and,  if 
necessary,  EPA  will  issue  a  response. 
Frivolous  or  insubstantial  requests  for  a 
hearing  may  be  denied  by  the  Regional 
Administrator.  However,  if  a  substantial 
request  for  a  public  hearing  is  made  by 
September  5,  2003,  a  public  hearing  will 
be  held.  A  request  for  public  hearing 
shall  include  the  following:  (1)  The 
name,  address,  and  telephone  number  of 
the  individual,  organization,  or  other 
entity  requesting  a  hearing;  (2)  a  brief 
statement  of  the  requesting  person's 
interest  in  the  Regional  Administrator's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  a  hearing;  and  (3)  the  signatxire 
of  the  individual  making  the  request;  or, 
if  the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 


signature  of  a  responsible  official  of  the 
organization  or  other  entity. 

Dated:  July  28,  2003. 
Thomas  Voltaggio, 

Acting  Regional  Administrator,  EPA,  Region 

III. 

[FR  Doc.  03-20018  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6560-SO-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Notice  of  Delegation  of  Authority — 
Processing  Complaints  Under  Section 
508  of  the  Rehabilitation  Act 

SUMMARY:  The  amendments  to  section 
508  of  die  Rehabilitation  Act  of  1973,  29 
U.S.C.  794d,  which  took  effect  in  2001 
provide  that  each  federal  agency  must 
ensure  that  the  electronic  and 
information  technology  it  develops, 
procures,  maintains,  or  uses  is 
accessible  to  individuals  with 
disabilities  who  are  federal  employees 
or  applicants,  or  members  of  the  public 
seeking  information  or  services  from  the 
agency.  Section  508  authorizes 
individuals  to  file  administrative 
complaints  and  civil  actions  against  an 
agency,  limited  to  the  alleged  failure  to 
procure  accessible  technology.  The 
statute  requires  federal  agencies  to 
process  section  508  complaints 
according  to  the  same  complaint 
procedures  used  to  process  section  504 
complaints.  See  29  U.S.C.  794d(f)(2). 

Notice  is  hereby  given  that  by  Order 
dated  July  22,  2003,  the  Chair  of  Uie 
Equal  Employment  Opportunity 
Commission  (EEOC)  delegated  to  the 
Director  of  the  EEOC's  Office  of  Equal 
Opportunity  (OEO),  without  authority  to 
redelegate,  authority  for  processing  all 
section  508  complaints  against  the 
EEOC.  Pursuant  to  this  delegation,  the 
Director  of  the  OEO  shall  process  all 
section  508  complaints  by  applicants, 
employees,  or  members  of  the  public, 
against  the  EEOC,  pursuant  to  the 
compliance  procedures  set  forth  in  29 
CFR  1615.1 70(d)-(m).  These  are  the 
same  procedures  which  the  EEOC  uses 
to  process  section  504  complaints 
against  the  EEOC  by  members  of  the 
public.  The  Order  provided  that  the 
EEOC  will  not  utilize  the  Federal  sector 
equal  employment  opportunity 
administrative  complaint  procedures,  29 
CFR  part  1614,  to  process  any  section 
508  complaints  against  EEOC,  even  if 
filed  by  an  EEOC  applicant  or  employee. 
The  Order  explained  that  as 
distinguished  from  the  EEOC's  authority 
to  process  section  501  claims  under  part 
1614,  the  EEOC  does  not  have  authority 
to  interpret  and  enforce  section  508 
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under  part  1614.  The  Order  further 
provided  that  if  a  section  501  complaint 
filed  against  the  EEOC  in  the  part  1614 
process  includes  a  separate  section  508 
claim.  OEO  will  process  the  section  501 
claim  through  the  part  1614  process, 
and  will  separately  process  the  section 
508  claim  piu-suant  to  the  procedures 
set  forth  in  29  CFR  1615.1 70{d)-(m).  By 
this  Order,  the  EEOC  did  not  alter  any 
of  its  existing  procedures  for  processing 
complaints  under  section  501  or  section. 
504  of  the  Rehabilitation  Act. 

EFFECTIVE  DATE.  The  delegation  of 
authority  became  effective  on  July  22. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  R.  Miaskoff,  Assistant  Legal 
Counsel,  at  202-663-4689. 

Dated:  Jiily  22,  2003. 
Can  M.  Dominguez, 
Chair. 
[FR  Doc.  03-19986  Filed  8-5-03;  8:45  am) 

BILLING  CODE  6570-01-P 


OFFICE  OF  SCIENCE  AND 
TECHNOLOGY  POLICY 

National  Science  and  Technology 
Council  Subcommittee  on  Research 
Business  Models 

ACTION:  Request  for  information 
regarding  National  Science  and 
Technology  Council/Committee  on 
Science/Subcommittee  on  Research 
Business  Models. 

SUMMARY:  The  Subcommittee  on 
Research  Business  Models  is 
undertaking  a  review  of  policies, 
procedures,  and  plans  relating  to  the 
business  relationship  between  federal 
agencies  and  research  performers  with 
the  goal  of  improving  the  performance 
and  management  of  federally  sponsored 
basic  and  applied  scientific  and 
engineering  research.  As  part  of  that 
effort,  the  Subcommittee  will  hold  a 
series  of  regional  workshops  in  the  Fall 
of  2003  to  solicit  input  and  feedback 
from  the  research  performer  community. 
This  notice  is  intended  to  collect  data 
that  will  assist  the  Subcommittee  in 
setting  agendas  for  those  regional 
workshops. 

DATES:  Submit  comments  on  or  before 
September  22,  2003. 

ADDRESSES:  Due  to  potential  delays  in 
OSTP's  receipt  and  processing  of  mail 
sent  through  the  U.S.  Postal  Service,  we 
encourage  respondents  to  submit 
comments  electronically  to  ensure 
timely  receipt.  We  cannot  guarantee  that 
comments  sent  via  surface  mail  will  be 


received  before  the  comment  closing 
date. 

Electronic  comments  may  be 
submitted  to:  nstc_rbm@ostp.eop.gov. 
Please  include  in  the  subject  line  the 
words  "NSTC  Research  Business 
Models  Comments"  and  a  reference  to 
the  relevant  items,  eniunerated  below  as 
A-J.  Please  put  the  full  body  of  your 
comments  in  the  text  of  the  electronic 
message  and  as  an  attachment.  Be 
certain  to  include  your  name,  title, 
organization,  postal  address,  telephone 
number,  and  E-mail  address  in  the  text 
of  the  message. 

Comments  may  be  mailed  to  Michael 
J.  Holland;  Office  of  Science  & 
Technology  Policy;  1650  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20502.  But 
again,  we  strongly  encourage 
respondents  to  submit  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  this  Notice, 
please  call  Michael  Holland,  Office  of 
Science  &  Technology  Policy,  (202) 
456-6069  (direct)  and  e-mail: 
mbolIand@ostp.eop.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  notice  requests  data  and  specific 
examples  from  the  general  public  and 
all  interested  parties  regarding  the 
activities  of  the  Subcommittee  on 
Research  Business  Models  chartered 
under  the  Committee  on  Science  of  the 
National  Sciehce  and  Technology 
Council.  The  Committee  on  Science 
realizes  that  much  has  changed  about 
the  practice  of  scientific  research  over 
the  last  several  years.  The  piupose  of 
the  Subcommittee  on  Research  Business 
Models  is  to  advise  and  assist  the 
Committee  on  Science  and  the  NSTC  on 
policies,  procedures,  and  plans  relating 
to  business  models  to  improve  the 
efficiency,  effectiveness  and 
accoimtability  of  the  Federal  research 
and  development  enterprise  in  a  manner 
cognizant  of  currently  available 
resources.  The  Subcommittee  will 

•  Facilitate  a  strong,  coordinated 
effort  across  federal  agencies  to  identify 
and  address  important  policy 
implications  arising  from  the  changing 
nature  of  basic  and  applied  research. 

•  Examine  the  concomitant  influence 
these  changes  have  had  or  should  have 
on  business  models  and  business 
practices  for  the  conduct  of  basic  and 
applied  research  sponsored  by  the 
Federal  government  and  carried  out  by 
academic,  industrial',  and  government 
entities. 

•  Review  the  challenges  to  improved 
performance  and  mechanisms  for  more 


transparent  accoimtability  of  the 
research  enterprise. 

The  membership  of  the  Subcommittee 
includes  representatives  from  fifteen 
Federal  departments  and  agencies  that 
.  support  or  are  engaged  in  research 
activities.  The  Subcommittee  on 
Research  Business  Models  wall  consult 
and  coordinate  with  other  ongoing, 
relevemt  efforts  including,  but  not 
limited  to,  those  of  the  Interagency 
Electronic  Grants  Committee  (lAEGC) 
and  the  CFO  Grants  Management 
Coimcil  (CMC)  Public  Law  106-107 
Workgroups. 

Request  for  Information 

In  order  to  assist  the  public  in  its 
response,  the  Subcommittee  has 
identified  the  following  areas  in  which 
they  would  like  to  receive  comments, 
including  how  changes  in  these  areas 
have  impacted  research  costs.  However, 
the  Subcommittee  welcomes  comments 
and  suggestions  in  other  areas  that  may 
not  be  included  in  the  following 
questions. 

A.  Accountability.  What  constitutes 
accountabiUty  for  the  Federally- 
supported  research  enterprise?  How  can 
performers  best  demonstrate  results  or 
return  on  Federal  research  investments? 
Please  suggest  mechanisms  whereby 
research  managers  can  more 
transparently  demonstrate  responsible 
use  of  public  resources. 

B.  Inconsistency  of  policies  and 
practices  among  Federal  agencies.  Can 
you  identify'  specific  Federal  policies 
and  practices  that  if  simplified  would 
improve  the  efficiency  and  cost 
effectiveness  of  the  research  enterprise? 
Can  the  impact  of  inconsistent  policies 
and  practices  among  Federal  agencies 
on  the  research  environment  be 
quantified?  Among  the  variations  in 
policies  and  practices,  which  practices 
appear  to  be  the  best?  Why? 

C.  Inconsistency  of  policies  and 
practices  among  universities.  Can  you 
identify  specific  university  policies  and 
practices  that  if  simplified  would 
improve  the  efficiency  and  cost 
effectiveness  of  the  research  enterprise? 

D.  State  and  Institutional 
requirements.  What  is  the  prevalence 
and  impact  of  state  and  institutional 
requirements  that  are  added  to  Federal 
requirements  for  research  funding? 

E.  Regulatory  requirements.  Is  mere  a 
more  efficient  approach  to  meeting  the 
intent  of  the  current  suite  of 
administrative  requirements  and 
regulations?  Please  provide  examples. 

F.  Research  support.  How  can  public 
funding  mechanisms  and  policies 
encourage  or  discourage  innovative 
approaches  to  research?  Does  the 
current  process  for  research  funding 
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Kathie  L.  Olsei  i, 

Associated  Din  rctor. 

[FR  Doc.  03-1^935  Filed  8-5-03;  8:45  am] 

B4LUNG  CODE  31tO-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

July  29.  2003. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  5, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0519. 

Title:  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  (TCP A)  of  1991. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 


>  Number  of  Respondents:  30,000. 

Estimated  Time  per  Response:  60 
hours  (avg). 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirement;  Third  Party  disclosure. 

Total  Annual  Burden:  1,738,600 
hours. 

Total  Annual  Costs:  $855,000. 

Needs  and  Uses:  On  March  11,  2003, 
the  Do-Not-Call  Implementation  Act 
(Do-Not-Call  Act)  was  signed  into  law 
requiring  the  Commission  to  issue  a 
final  rule  in  its  ongoing  TCPA 
procefeding  within  180  days  of  March 
11,  2003,  and  to  consult  and  coordinate 
with  the  Federal  Trade  Commission 
(FTC)  to  "maximize  consistency"  with 
the  rule  promulgated  by  the  FTC  in 
2002.  On  March  25,  2003,  the 
Commission  released  a  Further  Notice 
of  Proposed  Rulemaking  seeking 
comment  on  the  Commission's 
requirements  under  the  Do-Not-Call  Act. 
In  this  Report  and  Order,  CO  Docket  No. 
02-278,  the  Commission  revises  the 
current  TCPA  rules  and  adopts  new 
rules  to  provide  consumers  with  several 
options  for  avoiding  unwanted 
telephone  solicitations.  The 
Commission  establishes  a  national  do- 
not-call  registry  for  consumers  who 
wish  to  avoid  most  unwanted 
telemarketing  calls.  This  national  do- 
not-call  registry  will  supplement  the 
current  company-specific  do-not-call 
rules  for  those  consumers  who  wish  to 
continue  requesting  that  particular 
companies  not  call  them.  The 
Commission  also  adopts  a  new 
provision  to  permit  consumers  to 
provide  permission  to  call  to  specific 
companies  by  an  express  written 
agreement.  The  TCPA  rules  exempt 
from  the  "do-not-call"  requirements 
nonprofit  organizations,  companies  with 
whom  consumers  have  an  established 
business  relationship,  and  calls  to 
persons  with  whom  the  telemarketer  has 
a  personal  relationship.  Any  company, 
which  is  asked  by  a  consumer, 
including  an  existing  customer,  not  to 
call  again  must  honor  that  request  for 
five  (5)  years.  The  Commission  retains 
the  current  calling  time  restrictions  of  8 
a.m.  until  9  p.m. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-19990  Filed  8-5-03;  8:45  am] 

BIIXING  CODE  6712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection(8) 
Requirement  Submitted  to  OMB  for 
Emergency  Review  and  Approval 

July  31,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  September  5, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  PRA  comments  to 
Kim  A.  Johnson,  Office  of  Management 
and  Budget,  Room  10236  NEOB. 
Washington,  DC  20503,  (202)  395-7232, 
or  via  fax  at  202-395-5167  or  via 
internet  at 

Kim_A.Johnson@omb.eop.gov,  and 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554  or  via  internet  to  Judith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judith  B. 
Herman  at  202-418-0214  or  via  internet 
at  fudith-B.Herman@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested  emergency 


OMB  review  of  this  revised  information 
collection  with  an  approval  by  August 
15,  2003. 

OMB  Control  Number:  3060-0853. 

Title:  Receipt  of  Service  Confirmation 
Form;  Adjust  of  Funding  Commitment; 
and  Certification  by  Administrative 
Authority  to  Billed  Entity  of 
Compliance  with  Children's  Internet 
Protection  Act — Universal  Service  for 
Schools  and  Libraries. 

Form  No.:  FCC  Forms  479,  486.  and 
506. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  and  not-for-profit  institutions. 

Number  of  Respondents:  40,000. 

Estimated  Time  Per  Response:  1.5 
hours  per  form. 

Frequency  of  Response:  Aiuiual 
reporting  requirements  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  75,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  Following  a  district 
court  decision  that  portions  of  the 
Children's  Internet  Protection  Act 
(CEP A)  were  unconstitutional,  the 
Commission  modified  FCC  Forms  479 
and  486  to  remove  certain  language 
from  the  certifications  for  libraries 
(language  requiring  compliance  with  the 
parts  of  CIPA  the  district  court  foimd 
unconstitutional).  The  Supreme  Court 
reversed  the  district  coiirt  decision  and 
the  Commission  must  revise  the  forms 
to  enable  libraries  to  certify  their 
compliance  with  CIPA.  Specifically,  the 
Commission  will  make  a  few  small 
changes  to  the  forms  in  item  6.b  and  11 
of  the  Form  486  and  Item  6  of  the  FCC 
479  (FCC  Form  500  remains 
unchanged).  Additionally,  the 
Commission  is  requesting  contact 
information  to  conform  with  the  contact 
information  requested  in  other  Schools 
and  Libraries  Universal  Service  forms. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-19991  Filed  8-5-03;  8:45  am] 

BILUNG  COOE  6712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  03-2329] 

Nextel  Partners  of  Upstate  New  York, 
Inc.  d/b/a  Nextel  Partners  Petition  for 
Designation  as  an  Eligible 
Telecommunications  Carrier  in  the 
State  of  New  York 

AGENCY:  Federal  Communications 
Commission 


ACTION:  Notice;  solicitation  of 
comments. 

SUMMARY:  In  this  document,  the 
Wireline  Competition  Bureau  seeks 
comment  on  the  Nextel  Partners  of 
Upstate  New  York,  Inc.  d/b/a  Nextel 
Partners  (Nextel).  Nextel  is  seeking 
designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  federal  universal  service  support 
for  service  offered  in  those  portions  of 
Nextel  licensed  service  area  located  in 
nu'al  and  non-rural  areas  in  the  state  of 
New  York. 

DATES:  Comments  are  due  on  or  before 
August  18,  2003.  Reply  comments  are 
due  on  or  before  September  2,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Yockus,  Attorney,  Wireline 
Competition  Bureau, 
Telecommunications  Access  Policy 
Division,  (202)  418-7400,  TTY  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice,  CC  Docket  No.  96—45,  released 
July  16,  2003.  On  April  3,  2003,  Nextel 
Partners  of  Upstate  New  York,  Inc.  d/b/ 
a  Nextel  Partners  (Nextel),  a  commercial 
mobile  radio  service  (CMRS)  carrier, 
filed  with  the  Commission  a  petition 
under  section  214(e)(6)  seeking 
designation  as  an  eligible 
telecommunications  carrier  (ETC)  to 
receive  federal  universal  service  support 
for  service  offered  in  designated  rural 
and  non-rural  areas  of  its  licensed 
service  area  in  the  state  of  New  York. 
On  May  28,  2003,  Nextel  filed  an 
amendment  to  its  petition  further 
delineating  its  proposed  service  areas. 
Nextel  contends  that  the  New  York 
Public  Service  Commission  (New  York 
Commission)  has  provided  an 
affirmative  statement  that  it  does  not 
regulate  CMRS  carriers;  Nextel  satisfies 
all  the  statutory  and  regulatory 
prerequisites  for  ETC  designation;  and 
designating  Nextel  as  an  ETC  will  serve 
the  public  interest. 

Nextel  must  provide  copies  of  its 
petition  to  the  New  York  Commission. 
The  Commission  will  also  send  a  copy 
of  this  Public  Notice  to  the  New  York 
Commission  by  overnight  express  mail 
to  ensure  that  the  New  York 
Commission  is  notified  of  the  notice  and 
comment  period. 

Piu^uant  to  sections  1.415  and  1.419 
of  the  Commission's  rules,  47  CFR 
1.415,  1.419,  interested  parties  may  file 
comments  as  follows:  Comments  are 
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due  on  or 
reply  Comm 
September  2 
filed  using  tbi ! 
Comment  Fili 
filing  paper 
of  Documenti 
Proceedings, 
Comments 
be  sent  as  an 
Internet  to 
ecfs.html 
an  electronic 
If  multiple 
numbers 
proceeding 


CI  >pie 


Ii3 


htti 


transmit  one 
comments  to 
number 
completing 
commenters 
name,  U.S. 
address,  and 
rulemaking 
submit  an 
Internet  e-mai 
for  e-mail 
should  send 
and  should  i 
in  the  body 


<your  e-mai 
and  directions 
Parties  who 
must  file  an 
each  Bling.  If 
rulemaking 
caption  of  this 


before  August  18,  2003,  and 
are  due  on  or  before 
2003.  Comments  may  be 
Commission's  Electronic 
i  ng  System  (ECFS)  or  by 
ies.  See  Electronic  Filing 
in  Rulemaking 

FR  24121,  May  1,  1998. 
iled  through  the  ECFS  can 
( lectronic  file  via  the 
I  I  www. jcc.gov I e-f He  I 
Gei  erally,  only  one  copy  of 
lubmission  must  be  filed. 
do:ket  or  rulemaking 
app€  ar  in  the  caption  of  this 
h  )wever,  commenters  must 
( lectronic  copy  of  the 
(  ach  docket  or  rulemaking 
referenced  in  the  caption.  In 
transmittal  screen. 
Id  include  their  full 
Postal  Service  mailing 

applicable  docket  or 
ni  mber.  Parties  may  also 
eleotronic  comment  by 

.  To  get  filing  instructions 
conjments,  commenters 

e-mail  to  ecfs@fcc.gov, 
n  :lude  the  following  words 
of  the  message,  "get  form 
^ddress>."  A  sample  form 
will  be  sent  in  reply, 
choose  to  file  by  paper 

nal  and  four  copies  of 
1  nore  than  one  docket  or 
number  appears  in  the 
proceeding,  commenters 


thj 


s  lOUl 


oi igir 


must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110.  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary.  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  "Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Room  5-B540, 


Washington,  DC  20554.  In  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20054. 

Pursuant  to  §  1 . 1 206  of  the 
Commission's  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 

Federal  Communications  Commission. 
Paul  Gamett, 

Acting  Assistant  Division  Chief,  Wireline 
Competition  Bureau,  Telecommunications 
Access  Policy  Division. 

[FR  Doc.  03-20051  Filed  8-5-03;  8:45  am) 

BILLING  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting,  Wednesday, 
August  6,  2003 

July  30,  2003. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Wednesday,  August  6,  2003,  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street,  SW., 
Washington,  DC. 


Item  No. 


Bureau 


\  i/ireless  Telecommunications 


I  itemational 


I  ledia 


\  Wireline  Competition 


((onsumer   &   Governmental   Affairs 
Office  of  Strategic  Planning 


and 


Subject 


The  Wireless  Telecommunications  Bureau  and  tfie  Rural  Utilities  Service  Adminis- 
trator will  report  on  the  recently  launched  USDA/FCC  initiative  to  increase 
broadband  deployment  and  wireless  access  for  the  benefit  of  rural  consumers. 

Title:  Policy  for  Licensing  Domestic  Satellite  Earth  Stations  in  the  Bush  Communities 
of  Alaska. 

Summary:  The  Commission  will  consider  a  Report  and  Order  concernirig  the  Alaska 
Bush  Earth  Station  policy  (IB  Docket  No.  02-30,  RM-7246). 

Title:  Amendment  of  Paris  73  and  74  of  the  Commission's  Rules  to  Establish  Rules 
for  Digital  Low  Power  Television,  Television  Translator,  and  Television  Booster 
Stations  and  to  Amend  Rules  for  Digital  Class  A  Television  Stations. 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rulemaking  regard- 
ing rules,  policies  and  procedures  for  digital  station  operations  for  low  power  tele- 
vision, TV  translators  and  TV  booster  stations,  which  primarily  provide  television 
service  to  smaller  geographic  regions  and  rural  communities. 

The  Wireline  Competition  Bureau  will  report  on  the  growth  of  subscribership  to  high- 
speed service  during  the  last  three  years. 

The  Consumer  &  Governmental  Affairs  Bureau  and  the  Office  of  Strategic  Planning 
will  report  on  the  Commission's  outreach  and  coordination  initiatives  to  rural  Amer- 
ica. 


Additiona^ 
this  meeting  n 
Audrey  Spivac  k 
of  Media  Relat  i 
TTY  1-888-82  5 


i  iformation  concerning 
ay  be  obtained  from 

or  David  Fiske,  Office 
ons,  (202)  418-0500; 
-5322. 


,    Audio/Videi  i 
will  be  broadcast 
fi-om  the  FCC 
page  at  http://i[nvw.fi 


coverage  of  the  meeting 
live  over  the  Internet 
Audio/Video  Events  web 
'cc.gov/realaudio. 


For  a  fee  this  meeting  can  be  viewed 
live  over  George  Mason  University's 
Capitol  Connection.  The  Capitol 
Connection  also  will  carry  the  meeting 
live  via  the  Internet.  To  purchase  these 
services  call  (703)  993-3100  or  go  to 
h  Up:/ /www.  capitolconnection  .gm  u .  edu . 
Audio  and  video  tapes  of  this  meeting 
can  be  purchased  from  CACI 


Productions,  341  Victory  Drive, 
Hemdon,  VA  20170,  (703)  834-1470, 
Ext.  19;  Fax  (703)  834-0111. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor,  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897.  These 
copies  are  available  in  paper  format  and 
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alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@aol.com. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-20093  Filed  8-4-03;  10:12  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[MB  Docket  No.  03-1 72;  FCC  03-1 85] 

Annual  Assessment  of  the  Status  of 
Competition  in  the  Market  for  the 
Delivery  of  Video 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  is  required 
to  report  annually  to  Congress  on  the 
status  of  competition  in  markets  for  the 
delivery  of  video  programming.  This 
document  solicits  information  from  the 
public  for  use  in  preparing  the 
competition  report  that  is  to  be 
submitted  to  Congress  in  December 
2003.  The  document  will  provide 
parties  with  an  opportunity  to  submit 
comments  and  information  to  be  used  in 
conjunction  with  publicly  available 
information  and  filings  submitted  in 
relevant  Commission  proceedings  to 
assess  the  extent  of  competition  in  the 
market  for  the  delivery  of  video 
programming. 

DATES:  Comments  are  due  on  or  before 

September  11,  2003,  and  reply 

comments  are  due  on  or  before 

September  26,  2003. 

ADDRESSES:  Federal  Communications 

Commission,  445  12th  Street,  SW., 

Washington,  DC  20554. 

FOR  FURTHER  INFORMA'HON,  CONTACT: 

Andrew  Wise,  Media  Bureau  at  (202) 

418-7026  or  via  e-mail  at 

Andrew.  Wise@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Inquiry  {NOD,  MB  Docket  No.  03-172, 
adopted  July  22,  2003,  and  released  July 
30,  2003.  The  full  text  of  this  NOI  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-A257,  Washington,  DC  20554,  and 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  (202) 863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 


qualexint@aol.com  or  may  be  viewed 
via  the  Internet  at  http://www.fcc.gov/ 
mb/. 

Synopsis  of  the  Notice  of  Inquiry 

1.  Section  628(g)  of  the 
Commimications  Act  of  1934,  as 
amended,  directs  the  Commission  to 
report  to  Congress  annually  on  the 
status  of  competition  in  the  market  for 
the  delivery  of  video  programming.  This 
Notice  of  Inquiry  [NOI]  solicits  data  and 
information  on  the  status  of  competition 
in  the  market  for  the  delivery  of  video 
programming  for  our  tenth  aimual 
report  ("2003  Report").  We  request 
information,  comments,  and  analyses 
that  will  allow  us  to  evaluate  the  status 
of  competition  in  the  video  marketplace, 
prospects  for  new  entrants  to  that 
market,  and  the  effect  of  competition  on 
the  industry  groups  involved  and  on 
consumers. 

2.  In  previous  years,  we  have  focused 
only  on  the  current  state  of  competition 
and  changes  in  the  competitive 
environment  since  the  prior  year's 
Report.  Since  the  2003  Report  will  be 
the  tenth  one,  we  have  decided  to  take 

a  broader  view  of  the  video  marketplace, 
and  to  examine  changes  in  the  industry 
over  the  year  since  the  last  report,  and 
in  the  period  since  the  first  report  in 
1994.  Thus,  we  invite  comments  and 
submissions  of  data  on  the  current  state 
of  competition  in  the  video 
programming  industry,  prospects  for 
future  competition,  and  changes  in  the 
mju-ket  since  the  2002  Report,  over  the 
last  five  years  (i.e.,  since  1998),  and  in 
the  decade  since  1994.  We  also  seek 
comment,  data  and  analyses  on  trends 
in  the  market,  and  comments  on  the 
factors  that  have  facilitated  or  impeded 
changes  in  the  competitive  enviromnent 
over  these  time  periods. 

3.  The  accuracy  and  usefulness  of  the 
2003  Report  is  directly  related  to  the 
data  and  information  we  receive  from 
commenters  that  respond  to  this  NOI. 
To  facilitate  our  analysis  of  competitive 
trends  over  time,  we  request  data  as  of 
June  30,  2003.  For  our  historical  review,  - 
we  also  request  that,  whenever  possible, 
commenters  submit  data  as  of  June  30 

of  the  appropriate  year.  Comments 
submitted  in  this  proceeding  will  be 
augmented  with  information  fixim 
publicly  available  sources  and 
submissions  in  other  Commission 
proceedings. 

Competition  in  the  Market  for  the 
Delivery  of  Video  Programming 

4.  Video  distributors  using  both  wired 
and  wireless  technologies  serve  the 
market  for  the  delivery  of  video 
progranuning.  Video  programming 
distributors  include  cable  systems. 


direct  broadcast  satellite  ("DBS") 
providers,  home  satellite  dish  ("HSD") 
providers,  private  cable  or  satellite 
master  antenna  television  ("SMATV") 
systems,  open'video  systems  ("OVS"), 
multichannel  multipoint  distribution 
services  ("MMDS"),  broadband  service 
providers  ("BSPs"),  and  over-the-air 
broadcast  television  stations. 

5.  We  ask  commenters  to  provide 
information  on  the  most  significant 
changes  or  developments  in  the  past 
year,  last  five  years  and  ten  years. 
Specifically,  we  seek  information 
regarding  each  of  the  video 
programming  distributors,  including  the 
number  of  homes  passed,  the  nimiber  of 
subscribers,  the  services  offered,  the 
cost  for  various  service  options, 
financial  information  on  each  industry, 
ownership  information,  and  data  on 
investments  in  plant  and  facility 
upgrades. 

6.  We  seek  information  on  industry 
and  market  structure  and  the  effect  of 
existing  Commission  regulations  and 
other  provisions  of  the  law  on 
competition  in  the  video  marketplace. 
We  seek  comments  and  data  on 
consumer  access  to  more  than  one  video 
programming  distributor,  such  as  homes 
passed,  on  the  number  of  households 
subscribing  to  one  or  more  multichaimel 
video  programming  distributor 
("MVPD"),  and  on  the  number  of 
households  relying  on  over-the-air 
broadcast  television  for  one  or  more  of 
their  television  sets.  In  this  context,  we 
seek  comment  on  mechanisms  for 
ascertaining  or  estimating  the  extent  of 
"effective  competition"  beyond  the 
statutory  definition  of  this  term.  We  also 
seek  data  on  relative  prices  to  help  us 
investigate  the  substitution  between 
MVPD  technologies,  and  information  on 
how  competition  has  affected  prices, 
service  offerings,  and  quality  of  service. 

7.  We  request  comment  on  any  factors 
that  are  unique  to  competition  in  the 
multiple  dwelling  units  ("MDUs") 
submarket.  We  also  seek  information  on 
what  barriers  to  entry  exist  in  the 
market.  Specifically,  we  request 
comment  on  the  ability  of  video 
programming  distributors  to  gain  access 
to  programming,  rights-of-way,  pole 
attachments,  conduits,  and  ducts  for  the 
delivery  of  their  sen/ices  to  consumers. 

8.  We  ask  commenters  to  provide  data 
on  existing  and  planned  national  and 
local  programming  services,  and  their 
ownership.  We  seek  information  on  the 
extent  to  which  programmers  are 
affiliated  with  video  programming 
distributors  and  to  what  extent 
programming  distributors,  both 
broadcast  and  non-broadcast 
programming  services,  are  involved  in 
the  production  of  the  progranuning  they 
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'  provide,  vert  cally  integrated  or  not. 
Further,  we  i  squest  data  on 
programminj  services  including  the 
scope  of  ser\'  ce.  launch  date, 
identificatioi  of  ownership),  and  number 
of  subscriber ;.  To  what  extent  are  video 
programming  distributors  able  to 
acquire  or  lie  ense  unaffiliated 
programming  ?  What  is  the  extent  to 
which  video  jrogramming  distributors 
are  and  have  been  able  to  acquire  or 
license  non-\  ertically  integrated 
programming  ?  To  what  extent  are  non- 
cable  MVPDs  producing  their  own 
programming  or  seciu-ing  exclusive 
rights  to  cert,  in  programming  services? 
Are  there  cer  ain  programming  services 
or  types  of  se  -vices  without  which 
competitive  a  ideo  service  providers  may 
find  themseh  es  unable  to  compete 
effectively?  V  ^e  also  ask  for  information 
on  how  videc  programming  distributors 
package  their  programming.  In  addition, 
we  seek  comi  nent  as  to  whether  non- 
vertically  int(  grated  programming 
channels  and  independently  produced 
programming  are  able  to  gain 
distribution  t )  consiuners. 

9.  Further,  ns  request  comment 
regarding  chi  dren's,  locally-originated, 
local  news,  c(  immunity  affairs,  and  non- 
English  progr  unming.  To  what  extent 
do  cable  oper  itors  offer  public, 
educational,  ind  governmental  ("PEG") 
access  and  le<  ised  access  chaimels? 
Commenters  i  ire  asked  to  provide 
information  r  jgarding  the  programming 
provided  by  I  IBS  operators  in 
compliance  w  ith  their  public  interest 
obligations.  V  'e  request  comment  on  the 
effectiveness  jf  our  program  access, 
program  carri  ige,  and  channel 
occupancy  ru  es.  We  seek  information 
regarding  vidf  o  programming  providers' 
experiences  o  faring  closed  captioning 
and  video  des  cription. 

10.  We  also  ask  for  information  on 
advanced  ser  ice  offerings  (e.g.,  high- 
speed Interne  access  services, 
telephony,  vi(  leo-on-demand,  high 
definition  teh  vision,  interactive 
television)  an  i  new  ways  of  offering 
service  [e.g.,  {  ersonal  video  recorders, 
streaming  vid  3o)  that  are  being 
deployed  by  \  ideo  programming 
distributors,  i  pecifically,  we  request 
information  n  igarding  the  amount  and 
type  of  progra  mming  being  offered  in 
high-definitio  n  television  ("HDTV") 
format.  We  se  ;k  updated  statistics  such 
as  the  cost  of  ;uch  services,  the 
subscribershi  )  to  these  services,  and  the 
number  of  ho  nes  to  which  each  type  of 
service  is  ava  lable.  Fiulher,  we  seek 
information  o  i  the  impact  that  the 
availability  of  non-video  services 
offered  by  vid  bo  programming  providers 
has  on  the  nal  ure  of  competition  in  the 
video  market]  lace.  In  addition,  to  what 


extent  do  MVPDs  offer  video  and  non- 
video  services  together?  How  are  the 
combined  services  offered  and  priced? 
We  request  comment  on  the  number  and 
types  of  electronic  program  guides 
("EPGs")  that  video  programming 
distributors  offer  or  plan  to  offer  and  the 
technologies  used  to  distribute  them. 
We  seek  comment  on  the  availability 
and  compatibility  of  customer  premises 
equipment  used  to  provide  video 
programming  and  other  services.  How 
many  households  have  one  or  more 
devices?  We  seek  information  on  the 
retail  availability  of  navigation  devices 
to  consumers. 

Cable  Television  Service 

1 1 .  We  plan  to  report  on  the 
performance  of  the  cable  television 
industry,  and  request  data  and 
comments  on  the  current  and  historical 
state  of  competition  in  this  segment  of 
the  market.  We  seek  statistical 
information  on  the  cable  industry 
generally  and  specifically  on  the 
financial  performance  of  the  industry, 
capital  acquisition  and  disposition, 
rates,  channel  capacity,  programming 
costs,  homes  passed,  subscribership, 
viewership,  new  service  offerings,  and 
the  investments  that  cable  operators 
have  made  to  upgrade  their  plant  and 
equipment. 

12.  We  request  information  on  the 
deployment  of  various  technical 
methods  used  to  increase  capacity.  For 
individual  multiple  system  operators 
("MSOs"),  we  request  data  on  the 
number  of  systems  upgraded,  the  analog 
channel  capacity  resulting  from 
upgrades,  the  digital  channel  capacity 
resulting  from  upgrades,  the  number  of 
systems  with  digital  tiers,  the  number  of 
households  where  digital  services  are 
available,  and  the  nimiber  of  subscribers 
to  digital  services.  What  types  of 
programming  are  available  on  digital 
tiers? 

13.  We  seek  information  on  cable 
system  transactions,  including  the 
names  of  the  buyer  and  seller,  the  date 
of  the  transaction,  type  of  transaction 
(i.e.,  sale,  swap,  or  trade),  name  and 
location  of  the  system,  homes  passed 
and  number  of  subscribers,  and  the 
price.  We  seek  similar  information  for 
non-cable  video  programming 
providers.  We  also  request  comment  on 
the  practice  of  clustering,  whereby 
operators  concentrate  their  operations  in 
specific  geographic  areas.  We  request 
data  regarding  the  effect  of  clustering  by 
cable  operators  on  competition  in  the 
videc  programming  distribution  market. 

14.  We  seek  conament  on  whether 
cable  operators  are  changing  the  way 
they  package  programming.  We  also  are 
interested  in  information  on  whether, 


and  if  so  how,  cable  operators  are 
restructuring  their  programming 
packages  and  tiers  of  service  as  a  result 
of  actual  or  potential  competition. 

15.  We  further  request  information 
about  the  advanced  services  provided 
by  cable  operators,  such  as  digital  video, 
high-speed  Internet  access  services, 
telephony,  video-on-demand,  and  the 
amoimt  and  type  of  programming  being 
offered  in  HDTV  format.  What  is  the 
status  of  the  cable  industry  certification 
process  for  interoperable  cable  modems 
and  to  what  extent  are  consumers  now 
purchasing  cable  modem  equipment 
certified  by  Cable  Television 
Laboratories,  Inc  ("CableLabs")  under 
their  Certified  Cable  Modem  Project, 
rather  than  renting  from  video 
programming  distributors?  We  also  seek 
the  most  recent  information  regarding 
the  development  of  specifications  for 
interoperable  set-top  boxes  on 
CableLabs'  OpenCable  process.  What 
percentage  of  existing  equipment  is 
compatible  with  the  OpenCable 
standards?  What  developments  have 
taken  place  in  the  last  year  relating  to  ° 
the  POD-Host  Interface,  or  PHI  license, 
that  affect  the  deployment  of  navigation 
devices  or  their  availability  at  retail 
stores?  Finally,  we  solicit  updated 
information  on  PacketCable,  a 
CableLabs  project  intended  to  develop 
interoperable  interface  specifications  for 
delivering  advanced,  real-time 
multimedia  services  over  two-way  cable 
plant.  What  is  the  status  of  the  testing 
and  implementation  of  this  standard? 

^.  Section  612(g)  of  the 
Communications  Act  provides  that  at 
such  time  as  cable  systems  with  36  or 
more  activated  channels  are  available  to 
70%  of  households  within  the  United 
States  and  are  subscribed  to  by  70%  of 
those  households,  the  Commission  may 
promulgate  any  additional  rules 
necessary  to  promote  diversity  of 
information  sources.  We  request 
comment  and  supporting  data  that  to 
determine  whether  the  criteria  specified 
under  section  612(g)  have  been  met. 
Under  sections  614  and  615  of  the 
Communications  Act,  cable  operators 
must  set  aside  up  to  one  third  of  their 
chaimel  capacity  for  the  carriage  of 
commercial  television  stations  and 
additional  channels  for  noncommercial 
stations  depending  on  the  system's 
channel  capacity.  We  seek  information 
on  the  extent  to  which  cable  operators 
currently  are  using  all  their  required  set- 
aside  channels  for  the  carriage  of  local 
broadcast  signals. 

Direct-to-Home  Satellite  Services 

17.  We  seek  ciurent  and  historical 
information  about  direct-to-home 
("DTH")  satellite  services,  which 
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includes  direct  broadcast  satellite 
("DBS")  and  home  satellite  dish  ("HSD" 
or  "C-Band")  services.  Are  there 
identifiable  differences  between 
consumers  who  choose  to  subscribe  to 
DBS  rather  than  cable  or  another  video 
programming  distributor?  How  memy  or 
what  percentage  of  households  cannot 
receive  DBS  service  because  they  are  not 
within  the  line-of-sight  of  the  satellite 
signal?  We  seek  comment  on  the 
geographic  locations  of  DBS  and  HSD 
subscribers,  by  state  and  type,of  area 
(i.e.,  urban,  suburban,  rural).  To  what 
extent  do  DBS  subscribers  reside  in 
areas  not  passed  by  cable  systems? 

18.  We  request  information  on  the 
number  of  markets  where  local-into- 
local  television  service  is  offered,  or  will 
be  offered  in  the  near  future,  pursuant 

-  to  Satellite  Home  Viewer  Improvement 
Act  of  1999  ("SHVLA"),  including  the 
number  and  affiliation  of  the  stations 
carried.  What  percentage  of  DBS 
subscribers  are  opting  for  local 
programming  packages  where  available? 
In  cases  in  which  additional  equipment 
is  needed  to  receive  a  full  complement 
of  local  signals,  what  percentage  of 
subscribers  is  obtaining  this  additional 
'equipment?  We  also  request  information 
on  the  impact  on  DBS  subscribership 
and  penetration  as  well  as  its  effect  on 
the  video  programming  market 
generally.  What  percentage  of  DBS 
subscribers  continues  to  subscribe  to 
cable  in  order  to  receive  local  broadcast 
signals? 

19.  We  request  current  and  historical 
data  that  will  allow  us  to  compare  DBS 
and  cable  rates  for  programming 
packages  and  equipment.  What  is  the 
typical  cost  of  DBS  equipment  and 
installation?  We  request  information 
regarding  DBS  operator  equipment 
leasing  program  options,  including  the 
monthly  rates  charged  for  leasing 
equipment.  To  what  extent  do  satellite 
operators  subsidize  equipment  costs  in 
order  to  attract  subscribers?  Have  DBS 
rates  for  some  programming  packages 
increased  over  the  last  year?  What 
factors  affect  changes  in  DBS  prices? 

20.  We  seek  information  on  the  status 
of  Internet  access  services  offered  by  the 
DBS  industry.  We  seek  information 
regarding  other  advanced  services 
offered  or  co-marketed  by  DBS 
operators.  To  what  extent  are  DBS 
operators  offering  programming  in 
HDTV  format?  What  marketing 
arrangements  have  non-DBS  video 
programming  distributors  entered  into 
to  provide  DBS  service  to  their 
customers? 

Broadcast  Television  Service 

21.  We  seek  information  on  the  role 
of  broadcast  television  in  the  market  for 


the  delivery  of  video  programming.  We 
request  information  on  the  number  and 
percentage  of  MVPD  subscribers  who 
rely  on  off-air  reception  for  local 
broadcast  service  on  one  or  more 
television  sets,  by  type  of  MVPD  service. 
In  addition,  what  percentage  of 
households  has  only  over-the-air 
broadcast  television  reception  on  all 
'television  sets? 

22.  We  request  information  regarding 
the  amount  and  type  of  programming 
(e.g.,  network,  local,  syndicated)  being 
broadcast  on  digital  channels,  including 
the  extent  to  which  DTV  channels  are 
being  use3  for  HDTV,  the  extent  to 
which  they  are  being  used  for 
multichannel  program  offerings 
("multicasting"),  and  the  extent  to 
which  they  are  being  planned  as 
ancillary  and  supplementary  services 
such  as  subscription  services.  We  also 
seek  information  on  DTV  carriage 
agreements  between  broadcasters  and 
cable  operators  and  the  status  of  any 
such  negotiations.  In  addition,  we 
request  information  on  the  sales  of  DTV 
consumer  equipment  and  the  factors 
affecting  consumer  adoption  of  DTV 
equipment. 

Wireless  Cable  Systems 

23.  We  seek  information  regarding  the 
previously  identified  trend  towards 
declining  subscribership  for  wireless 
cable,  also  revered  to  as  MMDS- 
provided  video.  What  factors  affect  the 
health  and  viability  of  the  MMDS 
industry?  We  seek  information  about  the 
availability  of  advanced  services,  such 
as  digital  video,  high-speed  Internet 
access  services,  and  telephony.  Where 
are  consumers  able  to  access  these 
services  via  MMDS  and  how  does  the 
availability  of  these  services  affect 
competition? 

Private  Cable  Operators 

24.  We  request  current  and  historical 
information  on  the  types  of  services 
offered  by  private  cable  operators,  also 
known  as  SMATV  systems.  We  request 
data  for  private  cable  systems,  including 
subscribership  levels,  service  areas,  and 
the  identities  of  the  largest  operators. 
How  do  the  programming  packages 
offered  and  the  price  of  SMATV  service 
compare  to  those  of  incumbent  cable 
operators?  Are  there  services  that 
private  cable  operators  provide  their 
subscribers  that  cable,  DBS,  and  other 
technologies  do  not? 

Local  Exchange  Carriers  and  Utilities 

25.  We  seek  information,  both  current 
and  historical,  regarding  local  exchange 
carriers  ("LECs"),  long  distance 
telephone  companies,  and  utility 
companies  that  provide  video  services. 


We  request  information  on  franchised 
cable  systems  operated  by  LECs,  both 
within  their  telephone  service  areas  and 
outside  those  regions.  To  what  extent 
are  LEC  video  programming  services 
being  bundled  with  telephone,  Internet, 
or  other  utility  services? 

Broadband  Service  Providers,  Open 
Video  System  Operators,  and 
Overbuilders 

26.  We  seek  current  and  historical 
information  regarding  the  provision  of 
video,  voice,  and  data  services  by 
broadband  service  providers  ("BSPs"), 
open  video  system  ("OVS")  operators, 
and  overbuilders.  We  ask  commenters  to 
provide  information  regarding  the  video 
service  packages  that  are  offered  and  the 
rates  charged  for  the  various  packages.    - 
Are  video  senrices  offered  in 
combination  with  telephone  and  high 
speed  Internet  access?  We  further  seek 
comment  on  the  current,  historical,  and 
potential  effect  of  BSPs,  OVS  operators, 
and  overbuilders  on  the  status  of  video 
competition.  What  are  the  technical  and 
economic  obstacles  to  the  successful 
operation  of  systems  of  this  type? 

Home  Video  Sales  and  Rentals 

27.  We  seek  information  regarding  the 
home  video  sales  and  rental  market.  We 
request  data  on  the  number  or 
percentage  of  households  with 
videocassette  recorders,  laser  disc 
players,  DVD  players,  and  personal 
video  recorders  ("PVRs").  We  request 
information  on  the  amount  of 
programming  available  in  VCR,  DVD, 
and  laser  disc  formats  for  sale  and 
rental,  the  cost  of  rentals,  and  how  this 
compares  to  the  cost  of  pay-per-view, 
video-on-demand,  or  near  video-on 
demand  movies.  We  seek  information 
on  the  development  of  the  Internet  as  a 
means  through  which  some  video 
retailers  are  selling  their  videos. 
Further,  we  seek  information  on  the 
development  of  companies  offering  PVR 
services  in  conjunction  with  video 
programming  distributors,  equipment 
manufacturers,  advertisers,  and 
progranuners. 

Internet  Video 

28.  We  seek  information  on  the  types 
of  video  services  currently  being  offered 
over  the  Internet  and  fact -based 
projections  of  when  Internet  video  will 
become  a  viable  competitor  in  the 
market  for  the  delivery  of  video 
programming.  We  also  solicit 
information  on  the  technological,  legal, 
and  competitive  factors  that  may 
promote  or  impede  the  provision  of 
video  over  the  Internet. 
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Foreign  Markets 

29.  Finally ,  we  seek  infonnation 
regarding  thq  status  of  competition  in 
the  market  fdr  the  delivery  of  video 
programming  in  markets  outside  of  the 
United  States  that  would  provide 
insights  regafding  the  nature  of 
competition  n  the  U.S.  market.  We  seek 
information  :  rom  these  experiences  that 
would  be  ins  xuctive  as  to  the  efficiency 
of  market  structures  and  regulations 
within  the  Utited  States. 


Procedural  Matters 
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2003.  Comments  may  be 
Commission's  Electronic 
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53  FR  24121  (1998). 
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(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington.  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Office  of  the  Secretary, 
Federal  Conununications  Commission. 
The  Media  Bureau  contact  for  this 
proceeding  is  Andrew  Wise  at  (202) 
418-7026,  or  at  Andrew.Wise@fcc.gov. 

33.  Availability  of  Documents. 
Comments,  reply  comments,  and  ex 
parte  submissions  will  be  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Reference 
Center,  Federal  Conununications 
Commission,  445  12th  Street,  SW.,  CY- 
A257,  Washington,  DC  20554.  Persons 
with  disabilities  who  need  assistance  in 
the  FCC  Reference  Center  may  contact 
Bill  Cline  at  (202)  418-0267  (voice), 
(202)  418-7365  (TTY),  or 
bcline@fcc.gov.  These  documents  also 
will  be  available  electronically  fi-om  the 
Commission's  Electronic  Comment 
Filing  System.  Documents  are  available 
electronically  in  ASCII  text,  Word  97, 
and  Adobe  Acrobat.  Copies  of  filings  in 
this  proceeding  may  be  obtained  from 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room,  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  at  qualexint@aol.com.  To 
request  materials  in  accessible  formats 
for  people  with  disabilities  (Braille, 
large  print,  electronic  files,  audio 
format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer 
and  Governmental  Affairs  Bureau  at 
202^18-0531  (voice),  202-418-7365 
(TTY). 

Ordering  Clause 

34.  This  NOI  is  issued  pursuant  to 
authority  contained  in  Sections  4(i),  4(j), 
403,  and  628(g)  of  the  Conununications 
Act  of  1934,  as  amended. 


Federal  Communications  Commission. 
Niariene  H.  Dortch, 

Secretary. 

[PR  Doc.  03-20038  Filed  8-5-03;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  Collection 
Activities:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submission  to  0MB 

SUMMARY: 

Background 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
imder  0MB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  and  supporting 
statements  and  approved  collection  of 
information  instrument(s)  are  placed 
into  OMB's  public  docket  files.  The 
Federal  Reserve  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  that  has  been  extended, 
revised,  or  implemented  on  or  after 
October  1,  1995,  unless  it  displays  a 
currently  valid  OMB  control  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Federal  Reserve  Clearance  Officer — 
Cindy  Ayouch — Division  of  Research 
and  Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551  (202-452-3829).  OMB  Desk 
Officer — Joseph  Lackey — Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  Without  Revision,  of  the 
Following  Reports 

1.  Report  title:  Recordkeeping 
Requirements  Associated  with  Changes 
in  Foreign  Investments  (Made  Pursuant 
to  Regulation  K). 

Agency  form  number:  FR  2064. 

OMB  control  number:  7100-0109. 

Frequency:  On-occasion. 

Reporters:  State  member  bahks 
(SMBs),  Edge  and  agreement 
corporations,  and  bank  holding 
companies  (BHCs). 

Annual  reporting  hours:  320  hours. 

Estimated  average  hours  per  response: 
2  hours. 
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Number  of  respondents:  40. 

Small  businesses  are  not  affected. 

General  description  of  report:  The 
recordkeeping  requirements  of  this 
information  collection  are  mandatory 
(section  5(c)  of  the  BHC  Act  (12  U.S.C. 
1844(c));  sections  7  and  13(a)  of  the 
International  Banking  Act  of  1978  (12 
U.S.C.  3106  and  3108(a));  section  25  of 
the  Federal  Reserve  Act  (FRA)  (12 
U.S.C.  601-604a);  section  25A  of  die 
FRA  (12  U.S.C.  611-631);  and 
Regulation  K  (12  CFR  211.8(c))).  Since 
the  Federal  I^eserve  does  not  collect  this 
information  no  issue  of  confidentiality 
under  the  Freedom  of  Information  Act 
(FOIA)  arises.  FOIA  will  only  be 
implicated  if  the  Board's  examiners 
retain  a  copy  of  the  records  in  their 
examination  or  supervision  of  the 
institution,  and  would  be  exempt  from 
disclosure  pursuant  to  FOIA  (5  U.S.C. 
552(b)(4),  (b)(6),  and  (b)(8)). 

Abstract:  Internationally  active  U.S. 
banking  organizations  are  expected  to 
maintain  adequate  internal  records  to 
allow  examiners  to  review  for 
compliance  with  the  investment 
provisions  of  Regulation  K.  For  each 
investment  made  under  Subpart  A  of 
Regulation  K,  records  should  be 
maintained  regarding  the  type  of 
investment,  for  example,  equity  (voting 
shares,  nonvoting  shares,  partnerships, 
interests  conferring  ownership  rights, 
participating  loans),  binding 
commitments,  capital  contributions,  and 
subordinated  debt;  the  amount  of  the 
investment;  the  percentage  ownership; 
activities  conducted  by  the  company 
and  the  legal  authority  for  such 
activities;  and  whether  the  investment 
was  made  under  general  consent,  prior 
notice,  or  specific  consent  authority. 
With  respect  to  investments  made  under 
general  consent  authority,  information 
also  must  be  maintained  that 
demonstrates  compliance  with  the 
various  limits  set  out  in  Section  211.9 
of  Regulation  K. 

2.  Report  title:  Recordkeeping 
Requirements  Associated  with  Real 
Estate  Appraisal  Standards  for  Federally 
Related  Transactions  Pursuant  to 
Regulations  H  and  Y. 

Agency  form  number:  FR  H-4. 

OMB  Control  number:  7100-0250. 

Frequency:  Event-generated. 

Reporters:  SMBs  and  subsidiaries  of 
BHCs. 

Annual  reporting  hours:  SMBs, 
27,775;  subsidiaries  of  BHCs,  39,813. 

Estimated  average  hours  per  response: 
0.25  hours. 

Number  of  respondents:  1,785. 

Small  businesses  are  not  affected. 

General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  3331-3351).  Since  the  Federal 


Reserve  does  not  collect  this 
infonnation,  no  issue  of  confidentiality 
under  FOIA  arises. 

Abstract:  For  federally  related 
transactions.  Title  XI  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  requires  SMBs 
and  BHCs  with  credit  extending 
subsidiaries  to  use  appraisals  prepared 
in  accordance  with  the  Uniform 
Standards  of  Professional  Appraisal 
Practice  promulgated  by  the  Appraisal 
Standards  Boeird  of  the  Appraisal 
Foundation.  Generally,  these  standards 
include  the  methods  and  techniques 
used  to  analyze  a  property  as  well  as  the 
requirements  for  reporting  such  analysis 
and  a  value  conclusion  in  the  appraisal. 
There  is  no  formal  reporting  form  and 
the  information  is  not  submitted  to  the 
Federal  Reserve. 

3.  Report  title:  Request  for  Proposal 
(RFP)  and  Request  for  Price  Quotations 
(RFPQ). 

Agency  form  number:  RFP/RFPQ. 

OMB  Control  number:  7100-0180. 

Frequency:  On-occasion. 

Reporters:  Vendors  and  suppliers. 

Annual  reporting  hours:  7,858  hours. 

Estimated  average  hours  per  response: 
RFP,  50  hours;  RFPQ,  2  hours. 

Number  of  respondents:  RFP,  120; 
RFPQ,  929. 

Small  businesses  are  affected. 

General  description  of  report:  This 
information  collection  is  required  to 
obtain  a  benefit  (12  U.S.C.  243,  244,  and 
248).  This  information  collection  is  not 
given  confidential  treatment  unless  a 
respondent  requests  that  portions  of  the 
information  be  kept  confidential  and  the 
Board's  staff  grants  the  request  pursuant 
to  the  applicable  exemptions  provided 
by  FOIA  (5  U.S.C.  552). 

Abstract:  The  Federal  Reserve  uses 
the  RFP  and  die  RFPQ  as  needed  to 
obtain  competitive  bids  and  contracts 
submitted  by  vendors  (offerors). 
Depending  upon  the  goods  and  services 
for  which  the  Federal  Reserve  Board  is 
seeking  bids,  the  offeror  is  requested  to 
provide  either  prices  for  providing  the 
goods  or  services  (RFPQ)  or  a  document 
covering  not  only  prices,  but  the  means 
of  performing  a  particular  service  and  a 
description  of  the  qualification  of  the 
staff  of  the  offeror  who  will  perform  the 
service  (RFP).  The  Board  staff  uses  this 
information  to  analyze  the  proposals 
and  select  the  offer  providing  the  best 
value. 

Board  of  Governors  of  the  Federal  Reserve 
System.  July  31.  2003. 
Jennifer  J.  lohnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-19972  Filed  8-5-03:  8:45  am] 

BILUNG  CODE  6210-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
die  BHC  Act  (12  U.S.C.  1842(c)).  If  Uie 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  odierwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
fi-om  the  National  Information  Center 
website  at  http://www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  August  29, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Northwest  Equity  Corp.,  Buffalo 
Grove,  Illinois;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  1st 
Equity  Bank  Northwest  (in 
organization),  Buffalo  Grove,  Illinois. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Lauritzen  Corporation,  and  First 
National  of  Nebraska,  Inc..  both  of 
Omaha.  Nebraska;  to  retain  their  interest 
in  Inficorp  Holdings,  Inc.,  Atlanta, 
Georgia,  upon  the  conversion  of 
Infibank,  N.A.,  Atlanta,  Georgia,  to  a  full 
service  bank. 
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In  connection  with  this  proposal, 
Inficorp  Holdings,  Inc.,  Atlanta,  Georgia 
has  applied  tp  become  a  bank  holding 
company,      j 

Board  of  Goi  emors  of  the  Federal  Reserve 
System,  July  3  .  2003. 
Robert  deV.  Fi  ierson. 
Deputy  Secrete  ry  of  the  Board. 
[FR  Doc.  03-l<  973  Filed  8-5-03;  8:45  am) 

BILUNG  CODE  S2:  0-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 


TIME  AND  OATi : 
11, 2003 
PLACE:  Mairiier 
Reserve  Boarq 
Streets.  NTW 
STATUS:  Closed 
MATTERS  TO 

1.  Personnel 
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involving  indlividual 
System  empl 

2.  Any  itenls 
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FOR  FURTHER 
Michelle  A 
Board; 

SUPPLEMENTA<)Y 
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before  the 
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holding  comp  any 
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contact  the  B<  lard 
www.federalijBserve 
electronic 
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procedural 
the  meeting. 

Dated:  Augu^ 
Robert  deV.  Fri  erson 

Deputy  Secreto  y 


S.  Eccles  Federal 
Building,  20th  and  C 
Washington,  DC  20551. 
c 
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actions  (appointments, 
Assignments, 

and  salary  actions) 

Federal  Reserve 
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s  carried  forward  from  a 
an  nounced  meeting. 
NFORMATION  CONTACT: 
ith.  Assistant  to  the 
-2955. 


Smi 
2T)2-4  i2 


ard 


12  p.m.,  Monday,  August 


me  3ting : 


INFORMATION:  You  may 
3206  beginning  at 
5  p.m.  two  business  days 

for  a  recorded 
of  bank  and  bank 
y  applications 
the  meeting;  or  you  may 
's  Web  site  at  http:// 
gov  for  an 
an4ouncement  that  not  only 
but  also  indicates 
other  information  about 


1,  2003. 

rson, 

of  the  Board. 


[FR  Doc.  03-20I35  Filed  8-4-03;  11:27  am] 

BHJJNG  CODE  621  M>1-P 


FEDERAL  RBSERVE  SYSTEM  ^ 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 


The  compaii 
have  given 
Bank  Holding!  G 
1843)  (BHG 
CFR  Part  225) 
acquire  or 


ies  listed  in  this  notice 

notice  under  section  4  of  the 

iompany  Act  (12U.S.G. 

and  Regulation  Y  (12 

to  engage  de  novo,  or  to 

control  voting  securities  or 


Art); 


assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  GFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHG  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Genter  website  at  http://www.ffiec.gov/ 
nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  29,  2003. 

A.  Federal  Reserve  Bank  of  San 
Francisco  (Tracy  Basinger,  Director, 
Regional  and  Gommunity  Bank  Group) 
101  Market  Street,  San  Francisco, 
Galifomia  94105-1579: 

1 .  First  National  Bank  Holding 
Company,  Scottsdale,  Arizona;  to 
acquire  100  percent  of  the  voting  shares 
of  Access  Anytime  BanGorp,  Lac, 
Albuquerque,  New  Mexico,  and  thereby 
indirectly  acquire  FirstBank  FSB, 
Glovis,  New  Mexico,  and  thereby 
operate  a  savings  association,  pursuant 
to  section  225.28(b)(4)(ii)  of  Regulation 
Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  July  31,2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.03-19974  Filed  8-5-03:  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Extension 

AGENCY:  Federal  Trade  Commission 

(FTG). 

ACTION:  Notice. 

SUMMARY:  The  information  collection 
requirements  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (PRA).  The  FTG  is  seeking  public 
comments  on  its  proposal  to  extend 


through  November  30,  2006  the  current 
PRA  clearance  for  information 
collection  requirements  contained  in  its 
Alternative  Fuel  Rule.  That  clearance 
expires  on  November  30,  2003. 
DATES:  Comments  must  be  filed  by 
October  6,  2003. 
ADDRESSES:  Send  comments  to 
Secretary,  Federal  Trade  Commission, 
600  Pennsylvania  Ave.,  NW.,  Room  H- 
159,  Washington,  DC  20580  or  by  e-mail 
to  afv@ftc.gov.,  as  prescribed  below.  The 
submissions  should  include  the 
submitter's  name,  address,  telephone 
number  and,  if  available,  FAX  number 
and  e-mail  address.  All  submissions 
should  be  captioned  "Alternative  Fuel 
Rule:  Paperwork  comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  addressed  to  Neil  Blickman, 
Division  of  Enforcement,  Bureau  of 
Consumer  Protection,  Federal  Trade 
Commission,  601  New  Jersey  Ave.,  NW., 
Room  NI-2122,  Washington,  DC  20580. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (44  U.S.C.  3501-3520), 
Federal  agencies  must  obtain  approval 
from  OMB  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  means 
agency  requests  or  requirements  that 
members  of  the  public  submit  reports, 
keep  records,  or  provide  information  to 
a  third  party.  44  U.S.C.  3502(3),  5  GFR 
1320.3(c).  As  required  by  section 
3506(c)(2)(A)  of  the  PRA,  the  FTG  is 
providing  this  opportunity  for  public 
comment  before  requesting  that  OMB 
extend  the  existing  paperwork  clearance 
for  the  Alternative  Fuel  Rule. 

The  FTG  invites  comments  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

Comments  from  members  of  the 
public  are  invited,  and  may  be  filed 
with  the  Commission  in  either  paper  or 
electronic  form.  A  public  comment  filed 
in  paper  form  should  be  mailed  or 
delivered  to  the  following  address: 
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Federal  Trade  Commission/Office  of  the 
Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  r»IW., 
Washington,  DC  20580.  If  the  comment 
contains  any  material  for  which 
confidential  treatment  is  requested,  it 
must  be  filed  in  paper  (rather  than 
electronic)  form,  and  the  fu-st  page  of 
the  document  must  be  clearly  labeled 
"Confidential."'  A  public  comment  that 
does  not  contain  any  material  for  which 
confidential  treatment  is  requested  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word],  as  part  of  or  as  an  attachment  to 
an  email  message  sent  to  the  following 
email  box:  afv@ffc.gov.  Regardless  of  the 
form  in  which  they  are  filed,  all  timely 
comments  will  be  considered  by  the 
Commission,  and  will  be  available  (with 
confidential  material  redacted)  for 
public  inspection  and  copying  at  the 
Commission's  principal  office  and  on 
the  Conunission  web  site  at 
www.ftc.gov.  As  a  matter  of  discretion, 
the  Commission  makes  every  effort  to 
remove  home  contact  information  for 
individuals  from  the  public  comments  it 
receives,  before  placing  those  comments 
on  the  FTC  web  site. 

The  Alternative  Fuel  Rule,  16  GFR 
part  309  (Control  Number:  3084-0094), 
issued  under  the  Energy  Policy  Act  of 
1992,  Pub.  L.  102-486,  requires 
disclosure  of  specific  information  on 
labels  posted  on  fuel  dispensers  for  non- 
liquid  alternative  fuels  and  on  labels  on 
alternative  fueled  vehicles  (AFVs).  To 
ensure  the  acciu-acy  of  these  disclosures, 
the  Rule  also  requires  that  sellers 
maintain  records  substantiating 
product-specific  disclosures  they 
include  on  these  labels. 

Burden  Statement 

It  is  common  practice  for  alternative 
fuel  industry  members  to  determine  and 
monitor  fuel  ratings  in  the  normal 
course  of  their  business  activities.  This 
is  because  industry  members  must  know 
and  determine  the  fuel  ratings  of  their 
products  in  order  to  monitor  qualify  and 
to  decide  how  to  market  them. 
"Burden"  for  PRA  purposes  is  defined 
to  exclude  effort  that  would  be 
expended  regardless  of  any  regulatory 
requirement.  5  GFR  1320.2(b)(2). 
Moreover,  as  originally  anticipated 
when  the  Rule  was  promulgated  in 
1995,  many  of  the  information 


'  FTC  Rule  4.2(d),  16  CFR  4.2(d).  The  comment 
must  also  be  accompanied  by  an  explicit  request  for 
confidential  treatment,  including  the  factual  and 
legal  basis  for  the  request,  and  must  identify  the 
specific  portions  of  the  comment  to  be  withheld 
from  the  public  record.  The  request  will  be  granted 
or  denied  by  the  Commission's  General  Counsel, 
consistent  with  applicable  law  and  the  public 
interest.  See  Commission  Rule  4.9(c),  16  (CFR 
4.9(c). 


collection  requirements  and  the 
originally-estimated  hours  were    - 
associated  with  one-time  start  up  tasks 
of  implementing  standard  systems  and 
processes. 

Other  factors  also  limit  the  burden 
associated  with  the  Rule.  Certification 
may  be  a  one-time  event  or  require  only 
infrequent  revision.  Disclosures  on 
electric  vehicle  fuel  dispensing  systems 
may  be  useable  for  several  years.  (Label 
specifications  were  designed  to  produce 
labels  to  withstand  the  elements  for 
several  years.)  Nonetheless,  there  is  still 
some  burden  associated  with  posting 
labels.  There  also  will  be  some  minimal 
burden  associated  with  new  or  revised 
certification  of  fuel  ratings  and 
recordkeeping.  The  burden  on  vehicle 
manufacturers  is  limited  because  only 
newly-manufactured  vehicles  will 
require  label  posting  and  manufacturers 
produce  very  few  new  models  each 
year.  Finally,  there  will  be  some  burden, 
also  minor,  associated  with 
recordkeeping  requirements. 

Estimated  total  annual  hours  burden: 
2,100  total  burden  hours,  rounded. 

Non-Liquid  Alternative  Fuels 

Recordkeeping:  Staff  estimates  that  all 
1,800  industry  members  will  be  subject 
to  the  Rule's  recordkeeping 
requirements  (associated  with  fuel 
rating  certification)  and  that  compliance 
will  require  approximately  one-tenth 
hour  each  per  year  for  a  total  of  180 
hours. 

Certification:  Staff  estimates  that  the 
rule's  fuel  rating  certification 
requirements  will  affect  approximately 
550  industry  members  (compressed 
natural  gas  producers  and  distributors 
and  manufacturers  of  electric  vehicle 
fuel  dispensing  systems)  and  consume 
approximately  one  hour  each  per  year 
for  a  total  of  550  hours. 

Labeling:  Staff  estimates  that  labeling 
requirements  will  affect  approximately 
nine  of  every  ten  industry  members  (or 
roughly  1,600  members),  but  that  the 
number  of  annually  affected  members  is 
only  320  because  labels  may  remain 
effective  for  several  years  (staff  assumes 
that  in  any  given  year  approximately 
20%  of  1,600  industry  members  will 
need  to  replace  their  labels).  Staff 
estimates  that  industry  members  require 
approximately  one  hour  each  per  year 
for  labeling  their  fuel  dispensers  for  a 
total  of  320  hours. 

Sub-total:  12,050  hours  (180  +  550  + 
320). 

AFV  Manufacturers    - 

Recordkeeping:  Staff  estimates  that 
all  58  manufacturers  will  require  30 
minutes  to  comply  with  the  Rule's 


recordkeeping  requirements  for  a  total 
of  29  hours. 

Producing  levels:  Staff  estimates  2.5 
hours  as  the  average  time  required  of 
manufacturers  to  produce  labels  for 
each  of  the  five  new  AFV  models 
introduced  among  them  each  year  for  a 
total  of  12.5  hours. 

Posting  labels:  Staff  estimates  2 
minutes  as  the  average  time  to  comply 
with  the  posting  requirements  fpr  each 
of  the  approximately  30,000  new  AFVs 
manufactured  each  year  for  a  total  of 
1,000  hours. 

Sub-total:  approximately  1,041  hoiurs 
(29+  12.5  +  1,000). 

Thus,  total  burden  for  these  industries 
combined  is  approximately  2,100  hours 
(1,050  +  1,041). 

Estimated  labor  costs:  $47,000, 
rounded. 

Labor  costs  are  derived  by  applying 
appropriate  hourly  cost  figures  to  the 
burden  hours  described  above. 
According  to  Bureau  of  Labor  Statistics 
staff,  the  average  compensation  for 
producers  and  distribators  in  the  fuel 
industry  is  $18.98  per  hour  and  $8.56 
per  hour  for  service  station  employees; 
the  average  compensation  for  workers  in 
the  vehicle  industry  is  $27.80  per  hour. 

Non-Liquid  Alternative  Fuels 

Certification  and  labeling:  Generally, 
all  of  the  estimated  hours  except  for 
recordkeeping  will  be  performed  by 
producers  and  distributors  of  fuels. 
Thus,  the  associated  labor  costs  would 
be  $16,512.60  (870  hours  x  $18.98). 

Recordkeeping:  only  1/6  of  the  total 
180  hours  will  be  performed  by  the 
producers  and  distributors  of  hiels;  the 
other  5/6  is  attributable  to  service 
station  employees  (1/6  =  30  hours  x 
$18.98  =  $569.40  +  (5/6  =  150  hours  x 
$8.56  =  $1,284.00)  =  $1,853.40,  for  an 
estnnated  labor  cost  to  the  entire 
industry  of  $18,366.00. 

AFV  Manufacturers 

The  maximum  labor  cost  to  the  entire 
industry  is  approximately  $28,939.80 
per  year  for  recordkeeping  and 
producing  and  posting  labels  (1,041 
total  hours  x  $27.80/hour).  Thus, 
estimated  total  labor  cost  for  both 
industries  for  all  paperwork 
requirements  is  $47,000  ($18,366.00  + 
$28,939.80)  per  year,  rounded  to  the 
nearest  thousand. 

Estimated  annual  non-labor  cost 
burden:  $12,000,  rounded. 

Non-Liquid  Alternative  Fuels 

Staff  believes  that  there  are  no  current 
start-up  costs  associated  with  the  Rule, 
inasmuch  as  the  Rule  has  been  effective 
since  1995.  Industry  members, 
therefore,  have  in  place  the  capital 
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William  E.  Kovi  cic, 

General  Counse  . 

[FR  Doc.  03-19<  98  Filed  8-5-03;  8:45  am] 

BILLING  CODE  675<  -01 -M 


FEDERAL  TR^DE  COMMISSION 

Delegation  of  {Authority  to  Disclose 
Certain  Nonpublic  Information  to 
Consumer  Reporting  Agencies 

AGENCY:  Fedeipl  Trade  Commission 

(FTC). 

ACTION:  Deleg£  tion  of  authority. 


Commission  has 

to  the  Director  of  the 
Protection,  subject 
to  share  certain  non- 
with  consumer 


SUMMARY:  The 

delegated  autt  ority 
BiU'eau  of  Con  sumer 
to  redelegatioi 
public  information 
reporting  agi 

EFFECTIVE  DAT^:  July  28.  2003. 
FOR  FURTHER  \f  FORMATION  CONTACT: 
Monique  F.  Eiihom,  Attorney,  Division 
of  Planning  an  d  Information,  202-326- 
2575,  meinhoin@ftc.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given,  pursuant  to 
Reorganizatioi  1  Plan  No.  4  of  1961,  26 
FR  6191,  that  I  he  Commission  has 
delegated  to  tl  e  Director  of  the  Bureau 
of  Consumer  F  rotection,  subject  to 
redelegation,  t  le  authority  to  disclose 
consumer  complaint  information  from 


the  Identify  Theft  Data  Clearinghouse 
and  Consumer  Information  System 
databases  to  consumer  reporting 
agencies.  The  consumer  complaint 
information  will  be  disclosed  to 
promote  resolution  of  the  complaints. 

This  delegation  does  not  apply  to 
competition-related  investigations. 
When  exercising  its  authority  under  this 
delegation,  staff  will  require  from  the 
consumer  reporting  agency  assurances 
of  confidentiality.  Disclosiues  shall  be 
made  only  to  the  extent  consistent  with 
limitations  on  disclosure,  including 
section  6(f)  of  the  FTC  Act,  15  U.S.C. 
46(f),  section  21  of  the  Act,  15  U.S.C. 
57b-2,  and  Commission  Rule  4.10(d),  16 
C.F.R.  4.10(d),  and  with  the 
Commission's  enforcement  policies  and 
other  important  interests.' 

The  delegation  will  first  be  exercised 
on  the  date  of  the  first  disclosure  and 
will  continue  for  twelve  (12)  months 
thereafter. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 

Secretary. 

[FR  Doc.  03-19997  Filed  8-5-03;  8:45  am) 

BILLING  CODE  6750-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Findings  of  Scientific  Misconduct 
AGENCY:  Office  of  the  Secretary,  HHS. 


ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Thonthi  Karunakaran,  Boston 
Medical  Center:  Based  on  the  report  of 
an  investigation  conducted  by  Boston 
Medical  Center  (BMC  Report)  and 
additional  analysis  performed  by  ORI  in 
its  oversight  review,  the  U.S.  Public 
Health  Service  (PHS)  found  that 
Thonthi  Karunakaran,  Ph.D.,  former 
Research  Scientist  at  BMC,  engaged  in 
scientific  misconduct  by  plagiarizing, 
falsifying,  and  fabricating  research  that 
he  reported  to  his  supervisor  for  the 
project  "Hemin  Utilization  by 
Porphyromonas  gingivalis,"  funded  by 


'  The  Commission's  authority  to  share  is 
consistent  with  the  Privacy  Act  of  1974,  as 
amended.  5  U.S.C.  552a.  and  section  5  of  the 
Identity  Theft  and  Assumption  Deterrence  Act  of 
1998.  Pub.  L.  105-318,  112  Stat.  3007.  3010.  18 
U.S.C.  1028  note.  See  58  FR  45678.  45700  (1992); 
64  FR  57867  (1999)  (FTC  Privacy  Act  system 
notices  for  consumer  compliant  .sy.stem  generally 
and  identity  theft  complaint  system  specifically, 
specifying  routine  uses  of  system  records). 


National  Institute  of  Dental  and 
Craniofacial  Research,  (NIDCR), 
National  Institutes  of  Health  (NIH), 
grant  ROl  DE09161-11. 

Specifically,  PHS  found  that  Dr. 
Karunakaran  engaged  in  scientific 
misconduct  by: 

(1)  Plagiarizing  a  P.  gingivalis  strain 
W83  DNA  sequence  from  an  Internet 
database  and  misrepresenting  to  his 
supervisor  that  the  Internet  database 
printout  represented  his  own  cloning 
and  sequencing  of  strain  A7436  fur  gene 
X; 

(2)  Fabricating  the  claim  to  have 
obtained  sequence  data  Tor  a  strain 
A  74  3  6  cloned  fur  gene  X  from  a 
sequencing  facility  at  Massachusetts 
Institute  of  Technology  (MIT):  and 

(3)  Falsifying  unrelated  sequencing 
data  from  a  graduate  student's  notebook 
in  the  laboratory  by  trimming  off  the 
identifying  header  and  misrepresenting 
it  to  his  supervisor  as  primary  data  from 
his  sequencing  of  the  A7436  fur  gene  X. 

There  were  no  published  papers  that 
required  correction  or  retraction. 

The  following  administrative  actions 
have  been  implemented  for  a  period  of 
'  three  (3)  years,  beginning  on  July  17, 
2003: 

(1)  Dr.  Karunakaran  is  debarred  from 
eligibility  for  or  involvement  in  Federal 
covered  transactions  (i.e.,  any  Federal 
transaction  other  than  a  procurement 
transaction)  and  from  contracting  or 
subcontracting  with  any  Federal 
government  agency;  this  action  is  being 
taken  pursuant  to  the  debarment 
regulation  pertaining  to  grants  and  other 
forms  of  assistance  (45  CFR  part  76); 
and 

(2)  Dr.  Karunakaran  is  prohibited  from 
serving  in  any  advisory  capacity  to  PHS 
including,  but  not  limited  to,  service  on 
any  PHS  advisory  committee,  board, 
and/or  peer  review  committee,  or  as  a 
consultant. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
1101  Wootton  Parkway,  Suite  750, 
Rockville,  MD  20852,  (301)  443-5330. 

Lawrence  J.  Rhoades, 

Acting  Director.  Office  of  Research  Integrity. 
[FR  Doc.  03-19947  Filed  8-5-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-103] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  tiie 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology.  Send  comments  to  Aime 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  CHfton  Road, 
MS-D24,  Atianta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Building  Capacity 
to  Fluoridate — New — National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion  (NCCDPHP),  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

Since  the  first  fluoridation  of  a  public 
water  system  in  Grand  Rapids,  Michigan 
in  1945,  fluoridation  of  community 
water  supplies  has  dramatically  reduced 
the  prevalence  of  dental  caries  in  the 
United  States.  Scientific  evidence 
compiled  over  nearly  six  decades 
demonstrates  that  adjusting  the  fluoride 
concentration  of  public  water  systems  is 
a  safe,  cost-effective,  and  equitable 
intervention  that  benefits  everyone  in  a 
given  community  regardless  of  financial 
status. 

The  percentage  of  the  U.S.  population 
living  in  areas  with  fluoridated  water 
grew  steadily  from  1945  to  the  mid- 
1970s.  Adoption  of  fluoridation  is 
ultimately  a  choice  made  by  community 
decision  makers  and  often  is  put  before 
the  public  for  vote  as  a  referendum.  In 
spite  of  survey  findings  that  roughly  70 
percent  of  the  U.S.  population  favors 
fluoridation,  referenda  since  the  1980's 
have  often  resulted  in  community 


decisions  not  to  fluoridate.  Thus,  the 
rate  of  increase  in  access  to  fluoridated 
water  among  those  on  public  water 
systems  has  slowed.  In  2000,  65.8 
percent  of  this  population  had  access  to 
fluoridated  water,  still  far  short  of  the  75 
percent  fluoridation  target  set  in  both 
the  Healthy  People  2000  and  2010 
objectives. 

The  purpose  of  this  research  is  to 
ideiuify  and  describe  the  variables  that 
influence  community  fluoridation 
decisions  made  by  public  vote  and 
provide  enhanced  knowledge  that  may 
be  useful  to  communities  considering 
fluoridation. 

In-person  interviews  will  be 
conducted  with  seven  (7)  to  13 
(thirteen)  key  players  in  fluoridation 
referendum  campaigns  at  eight  (8)  sites 
where  fluoridation  has  been  rejected  or 
accepted  within  the  last  three  years.  Key 
participants  in  the  campaigns  will  vary 
slightly  by  site.  We  expect,  however, 
these  participants  to  include: 

•  State  or  local  health  department 
staff 

•  Campaign  dfrectors 

•  Local  elected  officials 

•  Outside  political  consultants 

•  Grassroots  leaders 

•  Media  representatives 

A  total  of  80  interviews  will  be 
conducted.  The  interviews  will  consist 
of  approximately  30  questions  and  last 
V/2  hours.  There  are  no  costs  to  the 
respondents. 


Respondents 

Number  of 
respondents 

Number  of 

responses  per 

respondent 

Average  bur- 
den per  re- 
sponse 
(in  hrs.) 

Total  burden 
(in  hrs.) 

Key  participants  in  local  fluoridation  referendum  campaigns 

80 

1 

90/60 

120 

Dated:  July  31,2003.  ^ 

Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-19978  Filed  8-5-03;  8:45  am) 

BiLUNG  COOE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-104] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 


opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  oh  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plcins  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Lessons  Learned 
from  Emergency  Medical  Responses  to 
Chemically-Contaminated  Patients — 
New — Agency  for  Toxic  Substances  and 
Disease  Registry  (ATSDR).  Since  the 
September  11,  2001,  Worid  Trade 
Center  Attack,  there  has  been  increased 
interest  in  improving  medical 
preparedness  for  contaminated 
casualties.  Anecdotal  evidence  and 
observations  from  non-chemical 
disasters  suggests  that  medical  planning 
may  be  based  on  some  assumptions  that 
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which  could  pose  a  threat  of  illness  or 
injury  to  the  hospital  staff  that  treat 
them.  Data  will  be  collected  not  only 
from  hospitals  but  from  other 
emergency  medical  and  public  safety 
organizations,  and  even  members  of  the 
public  who  have  become  involved  in 
the  response.  This  is  because  the  actions 
of  these  groups  can  have  a  profoimd 
effect  on  how  hospitals  carry  out  their 
emergency  tasks.  The  lessons-learned 
during  these  responses  will  be  collected 
by  a  field  research  team  using  semi- 
structiu^d,  open-ended  interviews  of 
those  involved  in  the  responses,  for 
example:  patients  and  their  families, 
hospital  stciif,  police,  firefighters, 
emergency  medical  technicians, 


emergency  dispatchers,  and  others  who 
have  knowledge  of  the  response. 

Certain  standardized  data  will  also  be 
collected,  such  as:  niunber  of  victims, 
chemical  identity,  distribution  of 
casualties  among  area  hospitals,  time  of 
incident,  time  of  hospital  notification, 
type  of  protective  clothing  and 
respiratory  protection  used  by  hospital 
staff.  A  review  of  the  existing  field 
disaster  research  literature  has  failed  to 
identify  other  studies  that  have 
collected  this  type  of  information.  The 
results  of  the  project  will  be  used  to 
develop  and  update  training  materials 
for  hospitals  and  other  emergency 
responders.  There  are  no  costs  to 
respondents. 


Respondents 


Number  of  re- 
spondents 


Numt)er  of  re- 
sponses per 
respondent 


Average  bur- 
den per  re- 
sponse (in 
hours) 


Total  burden 
(in  hours) 


Emergency  Reiponders 
Patients  and/or]  Family 


100 
40 


200 
80 


Total 


280 


Dated:  July  3fc,  2003 
Thomas  A.  Bai  tenfeld 

Acting  Associa  e 

and  Evaluation , 

and  Prevention 

|FR  Doc.  03-lS  979  Filed  8-5-03;  8:45  am 

BILLING  CODE  41(3-1»-P 


9  Director  for  Policy,  Planning 
Centers  for  Disease  Control 


DEPARTME^f^  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 


[30Oay-60-^3]| 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommenditions 

The  Centeri  for  Disease  Control  and 
Prevention  (CpC)  publishes  a  list  of 
information  c  oUection  requests  under 

Office  of  Management  and 
Budget  (OMB )  in  compliance  with  the 
Paperwork  R(  duction  Act  (44  U.S.C. 

b  request  a  copy  of  these 
the  CDC  Reports  Clearance 
Officer  at  (40^)  498-1210.  Send  written 
comments  to 


Chapter  35) 
requests,  call 


I  "DC,  Desk  Officer,  Human 
Resources  an(  I  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  3C  20503  or  by  fax  to  (202) 


395-6974.  Written  comments  should  be 
received  within  30  days  of  this  notice. 

Proposed  Project:  Assessment  of 
Exposure  to  Arsenic  through  Household 
Water,  OMB  No.  0920-0472— 
Revision — National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

Background 

Arsenic  is  a  naturally  occurring 
element  present  in  food  and  water  as 
both  organic  and  inorganic  complexes. 
Epidemiologic  evidence  shows  a  strong 
link  between  ingestion  of  water 
containing  inorganic  arsenic  and  an 
increase  in  certain  cancers  (e.g.,  bladder 
cancer,  limg  cancer).  Although 
consumption  of  arsenic-contaminated 
food  is  the  major  source  of  arsenic 
exposure  for  the  majority  of  U.S. 
citizens,  in  some  areas  of  the  United 
States,  elevated  levels  of  arsenic  occur 
frequentiy  in  water.  In  such  areas, 
ingestion  of  water  can  be  the  primary 
source  of  arsenic  exposure. 

Currentiy,  point-of-use  (POU)  devices 
are  the  preferred  method  of  treatment  of 
private  domestic  well  water  containing 
elevated  levels  of  arsenic.  BotUed  water 
and  POU  treatment  systems  are 
considered  effective  means  of  managing 
arsenic  exposure  based  on  the 


assumption  that  people's  other  water 
exposures,  such  as  bathing,  brushing  of 
teeth,  cooking,  and  drinking 
occasionally  from  other  taps,  contribute 
relatively  minor  amounts  to  a  person's 
total  daily  intake  of  arsenic. 

We  propose  to  conduct  a  study  to 
methodically  test  the  validity  of  the 
commonly  made  assumption  that 
secondary  water  exposm^s,  such  as 
bathing,  will  not  result  in  a  significant 
increase  in  arsenic  exposure  above 
background  dietary  levels.  Specifically, 
we  are  interested  in  assessing  total  urine 
arsenic  levels  and  levels  of  organic  and 
inorganic  arsenic  species  among  people 
in  areas  in  which  ingestion  of  arsenic- 
containing  water  is  controlled  by  either 
POU  treatment  or  use  of  bottied  water. 

Potential  participants  whc  are 
interested  in  being  part  of  the  study  will 
be  interviewed  by  telephone.  Recruited 
participants  will  be  asked  to  participate 
in  a  survey  interview  about  potential 
exposures  to  arsenic.  Participants  in  the 
study  will  use  short-term  diaries  to 
record  diet,  water  consumption,  and 
bathing  frequency.  In  addition,  we  will 
assess  long-term  arsenic  exposure  by 
analyzing  toenail  samples  for  total 
arsenic. 

The  total  aimualized  burden  hours  are 
estimated  to  be  2,689. 
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Respondents 


Number  of  re- 
spondents 


Numt)er  of  re- 
sponses per 
respaTdent 


Average  bur- 
den per  re- 
sponse 
(in  firs.) 


Pre-screening  postcard  completion  

Free  Water  Test  Completion  

Initial  recruiting  postcard  completion  

Screening/Recruiting  telephone  interview 

Survey  interview  (in  person)  

Sfiort-term  diary  completion  

Biologic  specimen  collection 

Toenail  analysis  phone  call  

Toenail  analysis  consent  forms  


16,470 
3,790 
1,480 
490 
780 
780 
780 
260 
260 


5/60 

sm 

5/60 
15/60 
30/60 
15/80 
10/60 
5/60 
5/60 


Dated:  July  31,2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  03-19980  Filed  8-5-03;  8:45  am) 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  (CDC) 

Public  Health  Service  (PHS)  Act; 
Delegation  of  Authority 

Notice  is  hereby  given  that  I  have 
delegated  to  the  Associate  Director  for 
Science,  CDC,  without  authority  to 
redelegate,  the  authority  vested  in  the 
Director,  CDC,  under  section  301(d),  of 
the  PHS  Act  (42  U.S.C.  241  et  seq.). 

This  delegation  became  effective  upon 
date  of  signature. 

Dated:  July  29,  2003. 
Julie  Louise  Gerberding; 
Director. 

[FR  Doc.  03-19953  Filed  8-5-03;  8:45  am] 
BILUNG  CODE  416&-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0336] 

Determination  That  Benztropine 
Mesylate  Tablets  and  Nine  Other  Drug 
Products  Were  Not  Withdrawn  From 
Sale  for  Reasons  of  Safety  or 
Effectiveness 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
that  the  10  drug  products  listed  in  this 
document  were  not  withdrawn  from 
sale  for  reasons  of  safety  or 
effectiveness.  These  are  drug  products 
with  approved  new  drug  applications 
(NDAs)  to  which  one  or  more  approved 
abbreviated  new  drug  applications 
(ANDAs)  refer.  This  determination 
means  that  the  approval  status  of  the 
ANDAs  is  unaffected  by  the  withdrawal 
ft'om  sale  of  the  reference  product. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Catchings,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  1984, 
Congress  enacted  the  Drug  Price 
Competition  and  Patent  Term 
Restoration  Act  of  1984  (the  1984 
amendments)  (Public  Law  98-417), 
which  authorized  the  approval  of 
duplicate  versions  of  drug  products 
approved  under  an  ANDA  procedure. 
ANDA  sponsors  must,  with  certain 
exceptions,  show  that  the  drug  for 
which  they  are  seeking  approval 
contains  the  same  active  ingredient  in 
the  same  strength  and  dosage  form  as 
the  "listed  drug,"  which  is  a  version  of 
the  drug  that  was  previously  approved 
under  a  new  drug  application  (NDA). 
Sponsors  of  ANDAs  do  not  have  to 
repeat  the  extensive  clinical  testing  ~ 
otherwise  necessary  to  gain  approval  of 
an  NDA.  The  only  clinical  data  required 
in  an  ANDA  are  data  to  show  that  the 
drug  that  is  the  subject  of  the  ANDA  is 
bioequivalent  to  the  listed  drug. 

The  1984  amendments  include  what 
is  now  section  505(j)(7)  of  the  Federal 


Food,  Drug,  and  Cosmetic  Act  (21  U.S.C. 
355(j)(7)),  which  requires  FDA  to 
publish  a  list  of  all  approved  drugs. 
FDA  publishes  this  list  as  part  of  the 
"Approved  Drug  Products  With 
Therapeutic  Equivalence  Evaluations," 
which  is  generally  known  as  the 
"Orange  Book."  Under  FDA  regulations, 
drugs  are  withdrawn  ft-om  the  list  if  the 
agency  withdraws  or  suspends  approval 
of  the  drug's  NDA  or  ANDA  for  reasons 
of  safety  or  effectiveness,  or  if  FDA 
determines  that  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness  (§314.162  (21 
CFR  314.162)). 

If  a  listed  drug  is  withdrawn  from  sale 
and  there  are  approved  ANDAs  that 
refer  to  that  drug,  under  §  314.161(a)(2) 
(21  CFR  314.161(a)(2)),  the  agency  must 
determine  whether  the  listed  drug  was 
withdrawn  from  sale  for  reasons  of 
safety  or  effectiveness.  Section 
314.161(d)  provides  that  if  FDA 
determines  that  the  listed  drug  was 
removed  from  sale  for  safety  or 
effectiveness  reasons,  the  agency  will 
initiate  proceedings  that  could  result  in 
the  withdrawal  of  approval  of  the 
ANDAs  that  refer  to  the  listed  drug. 

The  holders  of  the  applications  listed 
in  the  table  in  this  document  have 
informed  FDA  that  the  drug  products 
have  been  withdrawn  from  sale.  The 
drug  products  in  the  table  are  subjects 
of  approved  NDAs  to  which  one  or  more 
approved  ANDAs  refer. 


NDA  No. 

Dmg 

Applicant 

9-193 

Cogentin  (benztropine  mesylate)  Tatjiets,  0.5, 
1,  and  2  milligrams  (mg). 

Merck  &  Co.,  Inc  ,  BLA-20,  P.O  Box  4,  West 
Point,  GA  19486-0004. 
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NDA  No. 


Drug 


Applicant 


11-835 


HydroDiuril  (hydro-ctilorothiazide)  Tablets,  25, 
50,  and  100  mg. 


Do. 


12-383 


Colbenemid  (colchicine;  probenecid)  Tablets, 
0.5  mg;  500  mg. 


Do. 


15-921 


Haldol  (haloperidoi)  Tablets,  0.5,  1,  2,  5,  10, 
and  20  mg. 


Ortho-McNeil  Pharmaceutical,  Inc.  1000 
Route  202,  P.O.  Box  600,  Raritan,  NJ 
08869-0600. 


17-657 


Cephulac  (lactulose)  Solution,  10  grams/15 
mL. 


Aventis  Pharmaceuticals,  300  Somerset  Cor- 
porate Blvd.,  Bridgewater,  NJ  08807-2854. 


17-814 


Indocin  (indomethacin)  Suppositories,  50  mg. 


Merck  &  Co.,  Inc. 


17-851 


Lioresal  (baclofen)  Tablets,  10  and  20  mg. 


Novartis  Pharmaceuticals  Corp.,  One  Health 
Plaza,  East  Hanover,  NJ  07936. 


18-654 


Versed  (midazolam  hydrochloride  (HCI))  In- 
jection, 1  mg/mL  and  5  mg/mL 


Roche  Pharmaceuticals,  Division  of  Hoff- 
mann-LaRoche,  Inc.,  340  Kingsland  St., 
Nutley,  NJ  07110. 


20-095 


Zantac   (ranitidine   HCI)  Geldose  Capsules, 
150  and  300  mg. 


GlaxoSmithKline,  P.O.  Box  13398,  Five 
Moore  Dr.,  Research  Triangle  Park,  NC 
27709. 


20-942 


Versed  (midazolam  HCI)  Syrup,  2  mg/mL. 


Roche  Pharmaceuticals. 


refi 


161, 
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were 
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iewed  its  records  and, 
has  determined  that 
listed  in  this 
not  withdrawn  from 
of  safety  or 
Approved  ANDAs  that 
NpAs  listed  in  this 
unaffected  by  the 
the  products  subject  to 
ind  accordingly,  the 
c  )ntinue  to  list  the  drug 
in  this  document  in  the 
Drug  Product  List" 
Orange  Book.  The 
Drug  Product  List" 
an^ng  other  items,  drug 
have  been  discontinued 
1  ig  for  reasons  other  than 
eifec  tiveness. 


listt  d 


Dated:  luly  26.  2003 
Jeffrey  Shuren, 
Assistant  Comi  lissio^e^f^ 
[FR  Doc.  03-1 4*46 


'or  Policy. 
Filed  8-5-03;  8:45  am] 


BILUNG  CODE  41(  }-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dri^g  Administration 

[Docket  No.  20()3N-0201] 

Minimizing  Medication  Errors — 
Mettiods  for  Evaluating  Proprietary 
Names  for  Their  Confusion  Potential; 
Public  Meeting;  Reopening  of 
Comment  Period 


AGENCY 

HHS. 


Fooc 


and  Drug  Administration, 


ACTION:  Notice;  reopening  of  comment 
period. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  held  a  public 
meeting  on  June  26,  2003,  to  discuss 
current  methods  and  approaches  used  to 
evaluate  proprietary  drug  names  for 
similarities.  In  the  document  that 
published  in  the  Federal  Register  of 
May  30,  2003  (68  FR  32529), 
announcing  the  June  26,  2003,  meeting, 
the  agency  requested  comments  by  July 
15,  2003,  on  questions  relating  to  the 
issues  discussed  at  the  meeting.  FDA  is 
reopening  the  comment  period  until 
September  5,  2003,  on  issues  discussed 
at  that  meeting  in  response  to  a  request 
that  the  agency  allow  interested  parties 
additional  time  to  review  and  to  submit 
comments  on  this  issue. 

ADDRESSES:  Submit  written  comments 
to  the  Division  of  Dockets  Management 
{HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  questions  to  http:// 
www.fda.gov/ohrms/dockets. 

DATES:  Submit  written  or  electronic 
comments  by  September  5,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  C.  Gross,  Center  for  Drug 
Evaluation  and  Research  (HFD-400). 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-7849,  FAX:  301-443-9664. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

In  the  Federal  Register  of  May  30, 
2()03,  FDA  published  a  document 
announcing  a  public  meeting,  which 
was  to  be  held  on  June  26,  2003,  in 
cooperation  with  the  Institute  for  Safe 
Medication  Practices  and  the 
Pharmaceutical  Research  and 
Manufacturers  of  America.  The  purpose 
of  the  meeting  was  to  encourage 
discussion  among  representatives  from 
industry,  the  health  care  professions, 
consumer  groups,  academia,  and  others 
on  how  best  to  minimize  the  potential 
for  medication  errors  due  to  similarities 
in  drug  names,  including  a  discussion  of 
current  methods  and  approaches.  The 
Department  of  Health  and  Human 
Services  (DHHS),  Office  of  the  Secretary 
published  a  recommendation  (from  the 
November  21,  2002,  report  from  the 
DHHS  Advisory  Committee  on 
Regulatory  Reform)  that  called  for  FDA 
to  shift,  in  most  cases,  from  performing 
drug  name  safety  testing  to  reviewing 
data  submitted  by  sponsors.  At  the  June 
26,  2003,  meeting,  several  tools  with  the 
potential  to  minimize  naming  errors 
resulting  from  look  alike  and  soimd 
alike  drug  names  were  considered. 
Potential  tools  included  sampling, 
questioimaire  construction,  handwriting 
and  voice  recognition  models,  expert 
committees,  computer  assisted  decision 
analysis,  failiu^  modes  and  effects 
analysis  and  premarketing  risk 
management  programs.  In  the  docimient 
announcing  that  meeting,  the  agency 
requested  information  in  response  to 
FDA  questions  that  had  been  posted  at 
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http://www.fda.gov/cder/workshop.htm 
(choose  Minimizing  Medication 
Errors — Evaluating  the  Drug  Naming 
Process;  Public  Meeting).  Conunents 
were  to  be  received  by  July  15,  2003. 
However,  in  response  to  a  request  that 
the  agency  allow  interested  parties 
additional  time  to  review  and  to  submit 
comments  on  this  issue,  FDA  is 
reopening  the  comment  period  on  issues 
discussed  at  that  meeting  imtil 
September  5,  2003. 

n.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  [see 
ADDRESSES)  written  or  electronic  > 
comments  regarding  this  document. 
Submit  a  single  copy  of  electronic 
conunents  or  two  paper  copies  of  any 
mailed  comments,  except  individuals 
may  submit  one  paper  copy.  Comments 
are  to  be  identified  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Division  of  Dockets  Management 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

III.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  issues  on  which 
conunents  are  requested  at  http:// 
www.fda.gov/cder/workshop.htm.  Paper 
copies  of  the  questions  may  be  obtained 
by  contacting  Mary  Gross  [see  FOR 
FURTHER  INFORMATION  CONTACT). 

Dated:  July  31,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-20063  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Food  and  Drug  Administration  and 
National  Institute  of  Allergy  and 
Infectious  Diseases;  Public  Workshop 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  workshop,  cosponsored  with  the 
National  Institute  of  Allergy  and 
Infectious  Diseases  (NIAID),  regarding 
clinical  trial  design  of  febrile 
neutropenia  and  antifungal  combination 
therapy.  The  public  workshop  is 
intended  to  provide  information  for  and 
gain  perspectives  from  advocacy  groups, 


interested  health  care  providers, 
academia,  and  industry  organizations  on 
various  aspects  of  febrile  neutropenic 
and  antifungal  drug  development. 
DATES:  The  public  workshop  will  be 
held  on  Thursday,  September  4,  2003, 
from  1  p.m.  to  5  p.m. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD 
20814.  Seating  is  limited  and  available 
on  a  first-come,  first-served  basis.  See 
the  SUPPLEMENTARY  INFORMATION  section 
fot  information  on  electronic 
registration. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Powers  or  Leo  Chan,  Center  for  Drug 
Evaluation  and  Research  (HFD-104), 
Food  and  Drug  Administration,  9201 
Corporate  Blvd.,  Rockville,  MD  20850, 
(301) 827-2530. 

SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  a  public  workshop, 
cosponsored  with  NIAID,  regarding  two 
drug  development  scenarios:  (1)  Studies 
of  empirical  therapy  in  febrile 
neutropenic  patients;  and  (2)  clinical 
trial  design  considerations  necessary  to 
adequately  determine  safety  and 
efficacy  of  antifungal  combination 
therapies.  Both  agencies  encourage 
individuals,  patient  advocates,  industry, 
consumer  groups,  health  care 
professionals,  researchers,  euid  other 
interested  persons  to  attend  this  public 
workshop.  The  input  from  this  public 
workshop  will  be  used  to  develop  topics 
for  discussion  at  future  meetings  of  the 
Antiviral  Drugs  Advisory  Committee. 

Because  seating  is  limited,  we  are 
asking  interested  persons  to  register  on 
a  first-come,  first-served  basis.  To 
register  electronically,  go  to  FDA's  Web 
site  at  http://www.fda.gov/cder/dnig/ 
antimicrobial/default.htm.  Those 
without  access  to  the  Internet  can  call 
(301)  827-2530  to  register. 

Dated:  July  30,  2003. 
Jefirey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-20064  Filed  8-5-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

[CFDA  93.145,  HRSA  04-008] 

AIDS  Education  and  Training  Centers, 
National  Evaluation  Center 
Cooperative  Agreement  (NECCA); 
Open  Competition  Announcement 

AGENCY:  Health  Resources  and  Services 
Administration,  HHS.  * 


ACTION:  Notice  of  Open  Competition 
Cooperative  Agreement. 

summary:  The  Health  Resources  and 
Services  Administration's  (HRSA)  HIV/ 
AIDS  Bureau  (HAB)  aiuiounces  that 
applications  will  be  accepted  for  fiscal 
year  (FY)  2004  awards  for  a  cooperative 
agreement  to  support  the  AIDS 
Education  and  Training  Centers' 
(AETCs)  National  Evaluation  Center 
(NEC).  The  NEC  will  provide  evaluation 
services  and  support  to  the  network  of 
Regional  and  National  AETCs.  The 
purpose  of  the  NEC  is  to  develop,  test, 
and  disseminate  methods  and  models 
for  evaluating  the  impact  of  clinical 
education  and  training  on  provider 
behavior  and  clinical  practice,  with 
respect  to  changes  in  knowledge  and 
skills,  clinical  practice  behavior,  and 
clinical  outcomes. 

The  purpose  of  the  Regional  and 
National  Minority  AETCs  is  to  improve 
the  quality  of  HIV/ AIDS  clinical  care 
through  the  training  of  health  care 
professionals.  The  Regional  and 
National  Minority  AETCs  enhance  the 
availability  of  high  quality  HIV  care 
through  training  and  support  of  clinical 
providers,  and  prioritize  the  clinical 
support  and  training  needs  of  direct 
medical  care  providers,  including 
physicians,  nm^es,  physician's 
assistants,  advance  practice  nurses, 
pharmacists,  and  oral  heedth  providers. 
The  Regional  and  National  Minority 
AETCs  conduct  assessments  of  regional 
HFV/AIDS  care  delivery  systems  and 
develop  iimovative  programs  to  build, 
through  training  and  support,  HIV/ AIDS 
care  capacity  to  fill  identified  gaps.  The 
Regional  and  National  Minority  AETCs 
target  clinical  providers  caring  for 
communities  of  color  and  populations 
disproportionately  affected  by  the  HIV/ 
AIDS  virus,  particularly  providers  and 
those  associated  with  Ryan  White 
Comprehensive  AIDS  Resources 
Emergency  (CARE)  Act  supported 
facilities. 

As  an  active  partner  in  this 
cooperative  agreement,  HRSA  will  have 
significant  involvement  with  the 
applicant  regarding  program  plans, 
policies,  and  other  issues  which  may 
have  major  implications  for  any  activity 
undertaken  by  the  applicant  imder  the 
cooperative  agreement.  HRSA  will 
paritner  in  the  development  of  methods 
and  tools,  and  selection  of  pilot  sites. 
HRSA  will  also  review  and  approve 
each  phase  of  evaluation  studies,  and 
review  and  process  Office  of 
Management  and  Budget  (0MB) 
Clearance  package(s).  Additionally, 
HRSA  will  assist  and  guide  in  program 
management  and  evaluation  technical 
assistance.  HRSA  will  participate,  as 


46648 


Federal  Register/ Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Notices 


warranted,  ia  the  planning  and 
coordination  of  meetings  workgroups 
and  workshcrps  conducted  during  the 
term  of  this  Agreement  by  reviewing 
activities  and  providing  feedback  and 
reconmiendations  as  necessary.  Lastly, 
HRSA  will  approve  all  documents, 
evaluation  tools,  methodology,  articles, 
and  reports  before  they  are 
disseminated. 

Availabiliw  of  Funds:  It  is  anticipated 
that  a  single  pcipient  will  be  selected 
for  the  AETQs  NEC  Cooperative 
Agreement,  and  a  total  of  approximately 
$450,000  wiB  be  available  for  the  first 
year.  It  is  anticipated  that  the  project 
funding  will  be  for  3  years.  After  the 
first  year,  continuation  funding  will  be 
awarded  on  me  basis  of  satisfactory 
progress  cmd  the  availability  of  funds. 
Applicants  a  «  not  required  to  match  or 
share  in  proj(  (ct  costs  if  an  award  is 
made.  Howei  er,  applicants  must 
propose  cost  effective  and  efficient 
plans  to  imp  ement  project  activities 
with  funds  a'  varded. 

Eligible  Ap  plicants:  Funding  will  be 
directed  to  a<  tivities  designed  for 
documentati  »n  and  data  collection, 
outcome  eva  uation.  technical 
assistance,  w  riting  and  dissemination. 

Authorizin  5  Legislation:  The 
Authority  foi  this  grant  program  is 
Section  2692  (a)  of  the  Public  Health 
Service  Act,  i  is  amended,  42  U.S.C 
300ff-lll{a). 

DATES:  A  letti  (r  of  intent  to  submit  an 
application  ii  requested  by  August  27, 
2003.  Applic  itions  for  this  cooperative 
agreement  m  1st  be.  received  in  the 
HRSA  Grant  \pplication  Center  by 
close  of  business  October  6,  2003. 
Applications  shall  be  considered  as 
meeting  the  c  eadline  if  they  are  (1) 
Received-on  or  before  the  deadline  date 
or  (2)  are  pos  marked  on  or  before  the 
deadline  date  and  received  in  time  for 
orderly  proce  ssing  and  submission  to 
the  review  cc  mmittee.  Applicants 
should  reque  it  a  legibly  dated  receipt 
from  a  comm  jrcial  carrier  or  U.S.  Postal 
Service  posti  lark.  Private  metered 
postmarks  wi  11  not  be  accepted  as  proof 
of  timely  mai  ing.  Applications 
postmarked  a  fter  the  due  date  will  be 
returned  to  tl  e  applicant. 

Where  To  1  equest  and  Send  an 
Application:  To  obtain  an  application 
kit  (PHS-516I)  and  program  guidance 
materials  for  :his  announcement  call  the 
HRSA  Grants  Application  Center  at 
877-477-212  3  and  request  the  OMB 
Catalogue  of  -"ederal  Domestic 
Assistance  niimber  93.145,  HRSA  04- 
008,  Program  Code  MECCA.  HRSA 
anticipates  ac  cepting  grant  applications 
online  in  the  last  quarter  of  the  fiscal 
year  (July  thr  )ugh  September).  Please 


refer  to  the  HRSA  Grants  Schedule  at 
http://www.hrsa.gov/gmnts/  for  more 
information.  One  original  application 
plus  two  copies  should  be  mailed  or 
delivered  to  HRSA  Grant  Application 
Center,  901  Russell  Avenue  Suite  450, 
Gaithersburg,  MD  20879.  Grant 
applications  sent  to  any  other  address 
are  subject  to  being  returned.  Applicants 
will  receive  a  Grant  Application  Receipt 
form  from  the  HRSA  Grants  Application 
Center  to  confirm  receipt  of  their 
application.  Applicants  Oiay  also 
contact  the  center  directly  to  confirm 
receipt. 

ADDRESSES:  The  letter  of  intent  to  apply 
for  funding  should  be  mailed  to  Marisol 
M.  Rodriguez,  HIV/ AIDS  Bureau.  Health 
Resources  and  Services  Administration, 
5600  Fishers  Lane,  Room  7^6, 
Rockville,  MD  20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  technical  information  may 
be  obtained  ft'om  Faye  Malitz,  HTV/AIDS 
Bureau,  Health  Resources  and  Services 
Administration,  5600  Fishers  Lane  7- 
90,  Rockville,  MD  20857;  telephone 
number  (301)  443-3259,  fax  number 
(301)  594-2511,  and  e-mail 
fmalitz@hrsa.gov.  You  may  also  contact 
Marisol  M.  Rodriguez,  HIV  Education 
Branch.  HRSA,  5600  Fishers  Lane, 
Room  7^6,  Rockville,  MD  20857; 
telephone  number  (301)  443-4082,  fax 
number  (301)  443-9887,  or  e-mail 
mrodriguez@hrsa.gov. 

SUPPLEMENTARY  INFORMATION: 
Applications  will  be  reviewed  by  an 
objective  review  committee  using  the 
following  criteria:  Understanding  of  the 
Problem,  Professional  Qualifications 
and  Expertise  of  Applicant, 
Organizational  Capacity,  Methods  and 
Program  Plan,  and  Appropriateness  and 
Justification  of  the  Budget. 

Paperwork  Reduction  Act:  The 
application  for  the  AETCs  Program  has 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act,  The 
AETCs  Program  is  not  subject  to 
Executive  Order  12372, 
Intergovernmental  Review  of  Federal 
Programs  as  implemented  through  45 
CFR,  part  100.  Executive  Order  12372 
allows  States  to  review  applications 
submitted  to  the  Federed  Government  by 
organizations  located  in  their  State 
through  a  Single  Point  of  Contact 
(SPOC).  For  a  list  of  States  and 
territories  that  participate  in  the  SPOC 
review  process,  please  go  to  the 
following  Web  site  address:  http:// 
www.  whitehouse.gov/omb/grants/ 
spoc.html. 


Dated:  July  13,  2003. 
Elizabeth  M.  Duke, 
Administrator. 

[FR  Doc.  03-19996  Filed  8-5-03;  8:45  am] 
BILLING  CODE  4165-1S-4> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Citizenship  and  immigration 
Services 

[CIS  No.  228£M)3] 

RIN  1650-AB06 

Extension  of  the  Designation  of  Liberia 
Under  the  Temporary  Protected  Status 
Program 

AGENCY:  Bureau  of  Citizenship  and 
Immigration  Services,  Homeland 
Seciu-ity. 

ACTION:  Notice. 

SUMMARY:  The  designation  of  Liberia 
under  the  Temporary  Protected  Status 
(TPS)  Program  will  expire  on  October  1, 

2003.  This  notice  extends  the  Secretary 
of  Homeland  Security's  designation  of 
Liberia  for  12  months  until  October  1, 

2004,  and  sets  forth  procedures 
necessary  for  nationals  of  Liberia  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia)  with  TPS 
to  re-register  and  to  apply  for  an 
extension  of  their  employment 
authorization  documentation  for  the 
additional  12-month  period.  Re- 
registration  is  limited  to  persons  who 
registered  under  the  initial  designation 
(for  which  the  registration  period  ended 
on  April  1,  2003).  Certain  nationals  of 
Liberia  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Liberia) 
who  previously  have  not  applied  for 
TPS  may  be  eligible  to  apply  under  the 
late  initial  registration  provisions.  v 

EFFECTIVE  DATES:  The  extension  of 
Liberia's  TPS  designation  is  effective 
October  1,  2003,  and  will  remain  in 
effect  until  October  1,  2004.  The  60-day 
re-registration  period  begins  August  6, 
2003  and  will  remain  in  effect  imtil 
October  6,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  Mills,  Residence  and  Status 
Services,  Office  of  Programs  and 
Regulations,  Bureau  of  Citizenship  and 
Immigration  Services,  Department  of 
Homeland  Security,  425  "I"  Street,  NW., 
Room  3040,  Washington,  DC  20536, 
telephone  (202)  514-4754. 

SUPPLEMENTARY  INFORMATION: 
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What  Authority  Does  the  Secretary  of 
the  Department  of  Homeland  Security 
Have  'To  Extend  the  Designation  of 
Liberia  Under  the  TPS  Program? 

On  March  1,  2003,  the  functions  of 
the  Immigration  and  Natiu-alization 
Service  (Service)  transferred  from  the 
Department  of  Justice  to  the  Department 
of  Homeland  Security  (DHS)  pursuant  to 
the  Homeland  Security  Act  of  2002, 
Public  Law  107-296.  The 
responsibilities  for  administering  the 
TPS  program  held  by  the  Service  were 
transferred  to  the  Bureau  of  Citizenship 
and  Immigration  Services  (BCIS). 

Under  section  244  of  the  Immigration 
and  Nationality  Act  (Act),  8  U.S.C. 
1254a,  the  Secretary  of  DHS,  after 
consultation  with  appropriate  agencies 
of  the  Government,  is  authorized  to 
designate  a  foreign  state  or  (part  thereof) 
for  TPS.  The  Secretary  of  DHS  may  then 
grant  TPS  to  eligible  nationals  of  that 
foreign  state  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  that  state). 

Section  244(b)(3)(A)  of  the  Act 
requires  the  Secretary  of  DHS  to  review, 
at  least  60  days  before  the  end  of  the 
TPS  designation  or  any  extension 
thereof,  the  conditions  in  a  foreign  state 
designated  under  the  TPS  program  to 
determine  whether  the  conditions  for  a 
TPS  designation  continue  to  be  met  and, 
if  so,  the  length  of  an  extension  of  TPS. 
8  U.S.C.  1254a(b)(3)(A).  If  the  Secretary 
of  DHS  determines  that  the  foreign  state 
no  longer  meets  the  conditions  for  TPS 
designation,  he  shall  terminate  the 
designation,  as  provided  in  section 
244(b)(3)(B)  of  the  Act.  8  U.S.C. 
1254a(b)(3)(B).  Finally,  if  the  Secretary 
of  DHS  does  not  determine  that  a  . 
foreign  state  (or  part  thereof)  no  longer 
meets  the  conditions  for  designation  at 
least  60  days  before  the  designation  or 
extension  is  due  to  expire,  section 
244(b)(3)(C)  of  the  Act  provides  for  an 
automatic  extension  of  TPS  for  an 
additioneil  period  of  6  months  (or,  in  the 
discretion  of  the  Secretary  of  DHS,  a 
period  of  12  or  18  months).  8  U.S.C. 
1254a(b)(3)(C). 

Why  Did  the  Secretary  of  DHS  Decide 
To  Extend  the  TPS  Designation  for 
Liberia? 

On  October  1,  2002,  the  Attorney 
General  published  a  notice  in  the 
Federal  Register  designating  Liberia 
under  the  TPS  program  for  a  period  of 
12  months  based  upon  an  ongoing 
armed  conflict  in  Liberia.  67  FR  61665. 
Since  the  date  of  the  designation,  the 
Department  of  Homeland  Security  and 
Department  of  State  (DOS)  have 
continued  to  review  conditions  in 
Liberia.  A  12-month  extension  is 


warranted  due  to  ongoing  armed 
conflict  within  Liberia  that  would  pose 
a  serious  threat  to  the  personal  safety  of 
retm-ning  nationals  of  Liberia. 

Fighting  between  government  security 
forces  and  the  Liberians  United  for 
Reconciliation  and  Democracy  (LURD) 
rebels  has  intensified  in  western  Liberia 
over  the  last  three  years  and  recently 
reached  heightened  levels.  DOS 
Recommendation  (June  4,  2003).  The 
newly  emerged  rebel  force  Movement      ' 
for  Democracy  in  Liberia  (MODEL)  is 
now  active  in  eastern  Liberia,  opening  a 
second  front.  Id.  Fighting  has  spread  to 
10  of  Liberia's  13  counties.  Id.  Rebel 
groups  currenUy  control  between  40  and 
60  percent  of  the  territory  of  Liberia. 
BCIS  Resource  Information  Center  (RIC) 
Report  (June  17,  2003).  The  rebels,  who 
want  to  oust  President  Charles  Taylor, 
have  stepped  up  their  attacks  and 
recently  reached  the  capital,  Monrovia. 
DOS  Reconunendation;  United  Nations 
News  Service  (July  21,  2003). 

According  to  a  February  2003  report 
from  the  United  Nations  (U.N.) 
Secretary-General,  the  situation  in 
Liberia  "remains  extremely  volatile, 
with  the  rebels  reportedly  in  control  of 
several  towns  and  cities."  RIC  Report. 
The  U.N.  Secretary  General's 
representative  also  stated  that  the 
"security  situation  had  deteriorated 
progressively  since  the  start  of  the  year 
and  the  trend  would  continue  unless 
concerted  action  was  taken  to  bring 
about  a  ceasefire  between  government 
troops  and  rebels  of  the  *  *  *  LURD." 
Id. 

All  sides  in  Liberia  have  engaged  in 
atrocities  against  civilians.  DOS 
Recommendation.  Civilians  are  directly 
threatened  by  the  various  fighting 
forces,  all  of  whom  continue  to  commit 
serious  human  rights  abuses,  including 
extrajudicial  killings,  disappearances, 
torture,  forced  military  recruitment  of 
children  and  adults,  beatings,  and  rape. 
Id.  Fighting  between  government  and 
rebel  forces  also  poses  a  threat.  Id. 

Civilians  suffer  increasingly  from 
deteriorating  humanitarian  conditions 
related  to  the  fighting.  Id.  Several  areas 
of  the  country  are  inaccessible  to  relief 
organizations.  Id.  The  U.N.  Secretary 
General  observed  that  the  "security 
situation  in  Liberia  has  deteriorated  so 
b^dly  that  it  has  become  extremely 
difficult  to  reach  internally  displaced 
persons  and  third-country  refugees  who 
have  now  fallen  victim  to  abductions, 
conscriptions,  and  various  gross 
violations  of  human  rights."  RIC  Report. 
Liberia's  internally  displaced  persons 
(IDP)  population  has  swelled  from  about 
200,000  to  300,000  since  January  2003. 
DOS  Recommendation.  There  are  now 
55,000  Liberian  refugees  in  Sierra 


Leone,  130,000  in  Guinea,  and  30,000  in 
Ivory  Coast.  Id.  Liberia's  vital  services, 
such  as  food,  water,  sanitation,  shelter, 
and  health,  are  on  the  verge  of  collapse. 
Id. 

Based  upon  this  review,  the  Secretary 
of  DHS,  after  consultation  with 
appropriate  Government  agencies,  finds 
that  the  conditions  that  prompted 
designation  of  Liberia  under  the  TPS 
program  continue  to  be  met.  8  U.S.C. 
1254a(b)(3)(A).  There  is  an  ongoing 
armed  conflict  within  Liberia  and,  due 
to  such  conflict,  requiring  the  return  of 
aliens  who  are  nationals  of  Liberia  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Liberia)  would 
pose  a  serious  threat  to  their  personal 
safety.  8  U.S.C.  1254a(b)(l)(A).  On  die 
basis  of  these  findings,  the  Secretary  of 
DHS  concludes  that  the  TPS  designation 
for  Liberia  should  be  extended  for  an 
additional  12-month  period.  8  U.S.C. 
1254a(b)(3)(C). 

If  I  Currently  Have  TPS  Through  the 
Liberia  TPS  Program.  Do  I  Still  Re- 
Register  for  TPS? 

Yes.  If  you  already  have  received  TPS 
benefits  through  the  Liberia  TPS 
program,  your  benefits  will  expire  on 
October  1.  2003.  Accordingly, 
individual  TPS  beneficiaries  must 
comply  with  the  re-registration 
requirements  described  below  in  order 
to  maintain  their  TPS  benefits  through 
October  1,  2004.  TPS  benefits  include 
temporary  protection  against  removal 
from  the  United  States,  as  well  as 
employment  authorization,  during  the 
TPS  designation  period  and  any 
extension  thereof.  8  U.S.C.  1254a{a)(l). 

If  I  Am  Currently  Registered  for  TPS. 
How  Do  I  Re-Register  for  an  Extension? 

All  persons  previously  granted  TPS 
under  the  Liberia  program  who  wish  to 
maintain  such  status  must  apply  for  an 
extension  by  filing  (1)  a  Form  1-821, 
Application  for  Temporary  Protected 
Status,  without  the  filing  fee;  (2)  a  Form 
1-765,  Application  for  Employment 
Authorization;  and  (3)  two 
identification  photographs  (1 V2  inches  x 
1 V2  inches).  See  the  chart  below  to 
determine  whether  you  must  submit  the 
one  hundred  emd  twenty  dollar  ($120) 
filing  fee  with  Form  1-765.  Applicants 
for  an  extension  of  TPS  benefits  do  not 
need  to  be  re-fingerprinted  and  thus 
need  not  pay  the  $50  fingerprint  fee. 
Children  beneficiaries  of  TPS  who  have 
reached  the  age  of  foiuleen  (14)  but 
were  not  previously  fingerprinted  must 
pay  the  fifty  dollar  ($50)  fingerprint  fee 
with  the  application  for  extension. 

An  application  submitted  without  the 
required  fee  and/or  photos  will  be 
returned  to  the  applicant.  Submit  the 
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completed  fc  rms  and  applicable  fee,  if 
any,  to  the  B  "IS  District  Office  having 


jurisdiction  over  your  place  of  residence     that  begins  August  6,  2003  and  ends 
during  the  60-day  re-registration  period      October  6,  2003. 


Then 


You  are  appiyi  ig  for  employment  authorization  until  October  1,  2004  ... 

employment  authorization  or  do  not  require  employ- 
jn. 
applying  for  employment  authorization  and  are  requesting  a 


hiive 


You  already 

ment  authorisation 
You  are 

fee  waiver 


You  must  complete  and  file  the  Fomri  1-765,  Application  for  Employ- 
ment Authorization,  with  the  $120  fee. 
You  must  complete  and  file  Form  1-765  with  no  fee.^ 

You  must  complete  and  file:  (1)  Form  1-765  and  (2)  a  fee  waiver  re- 
quest and  affidavit  (and  any  other  information)  in  accordance  with  8 
CFR  244.20. 


^  An  appHcarjt  who  does  not  seek  employment  authorization  documentation  does  not  need  to  submit  the  $120  fee.  but  must  still  complete  and 
submit  Form  I-  765  for  data  gathering  purposes. 


If  My  Application  for  TPS  Is  Still 
Pending,  How  Can  I  Renew  My 
Emplo)rnientj  Authorization  Document? 


emt 
ydu 
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e  applicant. 


i  one 


ing 


til 


How  Does  an 
Affect  My 
Other  Immi: 


An  applica  tion 
an  applicatio  1 
immigration 
Denial  of  an 
any  other  imlnigrat 
affect  an  app 
although  the 
form  of  relief 
denying  TPS 
who  has  beer 
serious  crime 
or  TPS.  8  U.S 
U.S.C.  1254a 


Application  for  TPS 
Adplication  for  Asylum  or 
g  -ation  Benefits? 


Tor  TPS  does  not  affect 
for  asylum  or  any  other 
jenefit,  and  vise  versa, 
pplication  for  asylum  or 
ion  benefit  does  not 
icant's  TPS  eligibility, 
grounds  for  denying  one 
may  also  be  grounds  for 
For  example,  a  person 
convicted  of  a  particularly 
is  not  eligible  for  asylum 
C.  1158(b)(2){A)(ii);  8 
c)(2)(B)(ii). 

Does  This  Extension  Allow  Nationals  of 
Liberia  (or  Aliens  Having  No 
Nationality  who  Last  Habitually 
Resided  in  Liberia)  Who  Entered  the 
United  States  After  October  1,  2002,  To 
FUe  for  TPS? 


No.  This  is 
TPS,  not  a  ndtice 
Liberia  undei 
f  .(tension  of 
required  date  5 
and  continuous 
United  States . 
expand  TPS 
are  not  already 
be  eligible  for 
extension,  na  tionals 


a  notice  of  an  extension  of 

of  re-designation  of 
the  TPS  program.  An 
'  TS  does  not  change  the 
of  continuous  residence 

physical  presence  in  the 
This  extension  does  not 
i  vailability  to  those  who 
TPS  class  members.  To 
benefits  under  this 

of  Liberia  (or  aliens 


having  no  nationality  who  last 
habitually  resided  in  Liberia)  must  have 
resided  continuously  in  the  United 
States  since  October  1,  2002,  and  have 
been  continuously  physically  present  in 
the  United  States  since  October  1,  2002. 

What  Is  Late  Initial  Registration? 

Some  persons  may  be  eligible  for  late 
initial  registration  under  8  U.S.C. 
1254a(c){l)(A)  and  8  CFR  244.2(f)(2).  To 
apply  for  late  initial  registration  an 
applicant  must: 

(1)  Be  a  national  of  Liberia  (or  alien 
who  has  no  nationality  and  who  last 
habitually  resided  in  Liberia); 

(2)  Have  been  continuously  physically 
present  in  the  United  States  since 
October  1,2002; 

(3)  Have  continuously  resided  in  the 
United  States  since  October  1,  2002;  and 

(4)  Be  both  admissible  as  an 
immigrant,  except  as  provided  under 
section  244(c)(2)(A)  of  the  Act,  and  not 
ineligible  under  section  244(c)(2)(B)  of 
the  Act. 

Additionally,  the  applicant  must  be 
able  to  demonstrate  that  during  the 
registration  period  from  October  1 , 
2002,  through  April  1,  2003,  he  or  she: 

(1)  Was  a  nonimmigrant  or  had  been 
granted  voluntary  departure  status  or 
any  relief  from  removal; 

(2)  Had  an  application  for  change  of 
status,  adjustment  of  status,  asylum, 
voluntary  departure,  or  any  relief  from 
removal  or  change  of  status  pending  or 
subject  to  further  review  or  appeal; 

(3)  Was  a  parolee  or  had  a  pending 
request  for  reparole;  or 

(4)  Was  the  spouse  or  child  of  an  alien 
currently  eligible  to  be  a  TPS  registrant. 

An  applicant  for  late  initial 
registration  must  file  an  application  for 
late  registration  no  later  than  60  days 
after  the  expiration  or  termination  of  the 
conditions  described  above.  8  CFR 
244.2(g). 

What  Happens  When  This  Extension  of 
TPS  Expires  on  October  1,  2004? 

At  least  60  days  before  this  extension 
of  TPS  expires  on  October  1,  2004,  the 
Secretary  of  DHS  will  review  conditipns 


in  Liberia  and  determine  whether  the 
conditions  for  designation  under  the 
TPS  program  continue  to  be  met  at  that 
time,  or  whether  the  TPS  designation 
should  be  terminated.  Notice  of  that 
determination,  including  the  basis  for 
the  determination,  will  be  published  in 
the  Federal  Register. 

If  the  TPS  designation  is  extended  at 
that  Time,  an  alien  who  has  received 
TPS  benefits  must  re-register  under  the 
extension  in  order  to  maintain  TPS 
benefits.  If,  however,  the  Secretary  of 
DHS  terminates  the  TPS  designation, 
TPS  beneficiaries  will  maintain  the 
immigration  status  they  had  before  TPS 
(unless  that  status  had  since  expired  or 
been  terminated)  or  any  other  status 
they  may  have  acquired  while  registered 
for  TPS.  Accordingly,  if  an  alien  had  no 
lawful  immigration  status  prior  to 
receiving  TPS  and  did  not  obtain  any 
status  during  the  TPS  period,  he  or  she 
will  revert  to  that  unlawful  status  upon 
termination  of  the  TPS  designation. 

Notice  of  Extension  of  Designation  of 
Liberia  Under  the  TPS  Program  , 

By  \he  authority  vested  in  me  as 
Secretary  of  DHS  under  sections 
244(b)(1)(B),  (b)(3)(A),  and  (b)(3)(C)  of 
the  Act,  I  have  consulted  with  the 
appropriate  government  agencies  and 
determine  that  the  conditions  that 
prompted  designation  of  Liberia  for  TPS 
continue  to  be  met  (8  U.S.C. 
1254a(b)(3)(A)).  Accordingly,  I  order  as 
follows: 

(1)  The  designation  of  Liberia  under 
section  244(b)  of  the  Act  is  extended  for 
an  additional  12-month  period  ftom 
October  1,  2003,  to  October  1,  2004.  8 
U.S.C.  1254a(b)(3)(C). 

(2)  There  are  approximately  2,400 
nationals  of  Liberia  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Liberia)  who  have  been  granted  TPS 
and  who  are  eligible  for  re-registration. 

(3)  To  maintain  TPS,  a  national  of 
Liberia  (or  an  alien  having  no 
nationality  who  last  habitually  resided 
in  Liberia)  who  was  granted  TPS  during 
the  initial  designation  period  must  re- 
register for  TPS  during  the  60-day  re- 
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registration  period  fi-om  August  6,  2003 
imtil  October  6,  2003.      ,; 

(4)  To  re-register,  the  applicant  must 
file  the  following:  (1)  Form  1-821, 
Application  for  Temporary  Protected 
Status;  (2)  Form  1-765,  Application  for 

.  Employment  Authorization;  and  (3)  two 
identification  photographs  {V/2  inches 

*  by  IV2  inches).  Applications  submitted' 
without  the  required  fee  and/or  photos 
will  be  returned  to  the  applicant.  There 
is  no  fee  for  filing  a  Form  1-821  for  re- 
registration  application.  If  the  applicant 
requests  employment  authorizatiPn,  he 
or  she  must  submit  one  hundred  and 
twenty  dollars  ($120)  or  a  properly 
documented  fee  waiver  request, 
pursuant  to  8  CFR  244.20,  with  the 
Form  1-765.  An  applicant  who  does  not 
request  employment  authorization  must 
nonetheless  file  Form  1-765  along  with 
Form  1-821,  but  is  not  required  to 
submit  the  fee.  The  fifty-dollar  ($50) 
fingerprint  fee  is  required  only  for 
children  beneficiaries  of  TPS  who  have 
reached  the  age  of  14  but  were  not 
previously  fingerprinted.  Failure  to  re- 
register without  good  cause  will  result 
in  the  withdrawal  of  TPS.  8  CFR 
244.17(c).  Some  persons  who  had  not 
previously  applied  for  TPS  may  be 
eligible  for  late  initial  registration  under 

,   8  CFR  244.2. 

Jt 

(5)  At  least  60  days  before  this 
extension  terminates  on  October  1, 
2004,  the  Secretary  will  review  the 
designation  of  Liberia  under  the  TPS 
program  and  determine  whether  the 
conditions  for  designation  continue  to 
be  met.  8  U.S.C.  1254a(b)(3){A).  Notice 
of  that  determination,  including  the 
basis  for  the  determination,  will  be 
published  in  the  Federal  Register.  8 
U.S.C.  1254a(b)(3)(A). 

(6)  Information  concerning  the 
extension  of  designation  of  Liberia 
under  the  TPS  program  will  be  available 
at  local  BCIS  offices  upon  publication  of 
this  notice  and  on  the  BCIS  Web  site  at 
http://www.bcis.gov. 

Dated:  August  1,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 

[PR  Doc.  03-20172  Filed  8-4-03;  2:20  pm] 

BILUNG  CODE  4410-10-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[USCG  2003-14928] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (0MB):  1625-0003,  Lifesaving, 
Report  of  Recreational-Boating 
Accident 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  annoimces  that 
the  Coast  Guard  has  forwarded  one 
Information  Collection  Report  (ICR),  on 
Lifesaving,  Report  of  Recreational- 
Boating  Accident,  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
Our  ICR  describes  the  information  we 
seek  to  collect  from  the  public.  Review 
and  comment  by  OIR.\  ensures  that  we 
impose  only  paperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or 
before  September  5.  2003. 
ADDRESSES:  To  make  svue  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2003-14928] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(l)(a)  By  mail  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  (b)  By  mail  to  OIRA,  725 
17th  Street  NW.,  Washington,  DC  20503, 
to  the  attention  of  the  Desk  Officer  for 
the  Coast  Guard.  Caution:  Because  of 
recent  delays  in  the  delivery  of  mail, 
your  comments  may  reach  the  Facility 
more  quickly  if  you  choose  one  of  the 
means  described  below. 

(2)(a)  By  delivery  to  room  PL-401  at 
the  address  given  in  paragraph  (l)(a) 
above,  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  telephone  number  is  202- 
366-9329.  (b)  By  delivery  to  OIRA,  at 
the  address  given  in  paragraph  (l)(b) 
above,  to  the  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fax  to  (a)  the  Facility  at  202- 
493-2251  and  (b)  OIRA  at  202-395- 
5806,  or  e-mail  to  OIRA  at 
oira_docket@omb.eop.gov  attention: 
Desk  Officer  for  the  Coast  Guard. 

(4)(a)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov.  (b)  OIRA  does  not 
have  a  website  on  which  you  can  post 
your  comments. 


(5)  Electronically  through  Federal 
eRule  Portal:  http:// 
www.regulations.gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  received  fi-om  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PI^-401  (Plaza  level),  400  Seventh 
Street  SW.,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  You 
may  also  find  this  docket  on  the  Internet 
at  http://dms.dot.gov. 

Copies  of  the  complete  ICR  are . 
available  for  inspection  and  copying  in 
public  dockets.  They  are  available  in 
docket  USCG  2003-14928  of  the  Docket 
Management  Facility  between  10  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays;  for  inspection 
and  printing  on  the  internet  at  http:// 
dms.dot.gov,  and  for  inspection  from  the 
Commandant  (G-CIM-2),  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street 
SW.,  Washington,  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov, 
and  they  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  paragraph  below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  request  for  comment  {USCG-2003- 
14928],  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  IT  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
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11  inches,  su  itable  for  copying  and 
electronic  fil  ng.  If  you  submit  them  by 
mail  and  wo  ild  like  to  know  that  they 
reached  the  1  'acility,  please  enclose  a 
stamped,  sel  -addressed  postcard  or 
envelope.  W  s  will  consider  all 
comments  ai  d  material  received  during 
the  commeni  period.  We  may  change 
this  propose*  rule  in  view  of  them. 

Viewing  cc  mments  and  documents: 
To  view  com  ments,  as  well  as 
documents  n  entioned  in  this  preamble 
as  being  aval  able  in  the  docket,  go  to 
http://dms.di  H.gov  at  any  time  and 
conduct  a  sir  iple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Mana  ^ement  Facility  in  room 
PL— 401  on  til  e  Plaza  level  of  the  Nassif 
Building,  40(  Seventh  Street  SW., 

DC,  between  9  a.m.  and  5 
through  Friday,  except 
Federal  holic  ays. 

Privacy  Ac  ?:  Anyone  can  search  the 
electronic  foi  m  of  all  comments 
received  in  d  Dckets  by  the  name  of  the 
individual  si  bmitting  the  comment  (or 
signing  the  ci  )mment,  if  submitted  on 
behalf  of  an  cssociation,  business,  labor 
union,  etc.).  '  'ou  may  review  the 
Privacy  Act  5  tatement  of  DOT  in  the 
Federal  Regi  iter  published  on  April  11, 
2000  (65  FR    9477),  or  you  may  visit 
http://dms.di  >t.gov. 

Regulatory  t  istory 


Washington, 
p.m.,  Monda 
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form  data  elements.  Relevant  comments 
are  sununarized  as  follows: 

Completion  of  the  BAR  Form  by  a    ,. 
Trained  Law  Enforcement  Officer. 

The  operator  of  the  vessel  is  required 
to  submit  the  casualty  or  accident  report 
to  the  appropriate  reporting  authority  in 
compliance  with  33  CFR.  Part  173, 
Subpart  C — Casualty  and  Accident 
Reporting,  §  173.55.  If  the  operator 
cannot  submit  the  report,  the  ovkmer 
shall.  Professionally  trained  law 
enforcement  officers  and  accident 
investigators  file  reports  for  practically 
all  fatal  and  many  serious  non-fatal 
injury  accidents. 

Revised  Wind  Speed  Categories. 

The  revised  BAR  form  uses  the 
Beaufort  scale  to  measure  wind  speed  in 
the  marine  environment  with  greater 
precision.  As  with  the  previous  BAR 
form,  the  revised  form  retains  numeric 
wind  speed  categories  to  enable 
comparisons  across  previous  years.  The 
Coast  Guard  concurs  with  a 
recommendation  to  change  the  lowest 
speed  for  the  second  category  to  start  at 
one  (1)  mph  instead  of  zero  (0)  and 
plans  to  modify  the  revised  BAR  form 
in  the  near  future. 

Operator  Experience,  Telephone 
Numbers,  Equipment/Machinery 
Failure,  and  Activity  at  Time  of 
Accident  Form  Elements 

A  comment  questioned  use  of  the 
term  "Other"  and  requested  space  on 
the  form  for  including  additional 
information  for  a  number  of  BAR  form 
elements.  In  response,  the  Coast  Guard 
includes  categories  termed  "Other"  in 
order  to  capture  unique  information  that 
enables  analysts  to  uncover  patterns 
and/or  emerging  accident  trends.  The 
revised  BAR  form  has  room  to  include 
additional  information  in  the  Accident 
Description  section. 

Exposure  (Boat  Use)  Information.  How 
Would  a  Non-owner/Operator  Be  Able 
to  Provide  This  Information? 

The  Coast  Guard  intends  to  include 
exposure  questions  that  will  help 
uncover  the  estimated  number  of  hours 
the  vessel  operator  involved  in  the 
accident  operated  the  vessel  over  the 
past  twelve  (12)  months.  The  comment 
offers  alternative  language  for  collecting 
exposiue  information  that  the  Coast 
Guard  will  consider  in  efforts  to  capture 
a  national  estimate  of  boat  use. 

Identification  of  More  Than  Two  Vessels 

In  compliance  with  33  CFR,  Part  173, 
Subpart  C — Casualty  and  Accident 
Reporting,  §  173.55,  the  operator  of  each 
vessel  is  required  to  submit  a  casualty 


or  accident  report  to  the  appropriate 
reporting  authority.  Thus,  each  vessel 
operator  involved  in  an  accident  is 
required  to  file  a  complete  accident 
report  form. 

Layout  of  the  BAR  Form 

On  page  three  (3),  the  operator  is  not 
to  provide  information  in  the  "For 
Agency  Use"  section.  Pages  five  and  six 
would  not  be  required  for  accidents  that 
involve  only  damage  to  the  vessel  and/ 
or  personal  property.  Essentially,  pages 
five  and  six  serve  as  an  addendum  and 
are  only  used  for  accidents  that  involve 
injuries  and/or  fatalities. 

Instructions  Provided  Are  too  Complex 
in  the  Accident  Description  Section  For 
an  Operator 

In  an  effort  to  ensure  the  privacy  of 
boat  operators  involved  in  reported 
accidents,  the  Coast  Guard  is  attempting 
to  minimize  the  amount  of  personal 
information  provided  in  the  Accident 
Description  section.  The  Coast  Guard 
also  plans  to  work  with  State  agency 
personnel  responsible  for  processing 
accident  reports  so  the  information 
contained  in  the  Accident  Description 
section  is  entered  into  an  information 
management  system  (BARD-Web)  in  a 
standard  uniform  format. 

Direction  Provided  on  the  Location  of 
the  Coast  Guard  PFD  Approval  Numbers 
and  the  Term  "Other"  as  an  Option  for 
Injured  Status 

The  Coast  Guard  concurs  and  will 
revise  the  BAR  form  in  the  near  future. 

Adding  Options  for  "Racing"  and 
"Cruising/Pleasure  Boating"  Under 
Victim  Activity 

This  information  is  currently  captured 
under  the  heading  "Accident  Events 
and  Contributing  Factors". 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collection  of  information 
to  determine  whether  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collection;  (2) 
the  accuracy  of  the  Department's 
estimated  burden  of  the  collection;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collection;  and  (4)  ways  to 
minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  0MB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
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contain  the  docket  number  of  this 
request,  USCG  2003-14928.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
.  request. 

Information  Collection  Request 

Title:  Lifesaving,  Report  of 
Recreational-Boating  Accident. 

OMB  Control  Number:  1625-0003. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Operators  of 
recreational  vessels  involved  in 
accidents. 

Form:  CG-3865. 

Abstract:  The  information  collected 
from  this  report  helps  the  Coast  Guard 
to  identify  possible  manufactm-ers' 
defects  in  boats  or  equipment,  develop 
boat-manufacturing  standards, 
formulate  rules  on  safety,  support 
programs  in  boating-safety  education 
and  awareness,  and  publish  accident 
statistics. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  3,250  hours  a  year. 

Dated:  July  29,  2003. 
Clifford  I.  Pearson, 

Director  of  Information  and  Technology. 
[FR  Doc.  03-20022  Filed  8-5-03;  8:45  am] 

BILUNC  CODE  4910-1 5-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4814-N-05] 

Notice  of  Proposed  Information 
Collection:  Comment  Request,  State 
Community  Development  Block  Grant 
Program 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  6, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comment  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Shelia  Jones,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW,  Room 
7232.  Washington,  DC  20410. 


FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Lobasso  at  (202)  708-1322, 
Extension  2191  (this  is  not  a  toll  free 
niunber). 

SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended).  This  Notice  is 
soliciting  comments,  from  members  of 
the  public  and  affecting  agencies 
concerning  the  proposed  collection  of 
information  to:  (1)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  State  Community 
Development  Block  Grant  (CDBG) 
Program. 

OMB  Control  Number,  if  applicable: 
2506-0085 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  collected  from  grant 
recipients  participating  in  the  State 
CDBG  program  will  be  used  to  verify 
program  compliance  with  sliuns  or 
blight  national  objective  criteria.  States 
will  be  required  to  establish  definitions 
and  maintain  records  of  slums  or 
blighted  areas.  States  will  alsp  be 
required  to  revisit  the  slums  or  blighted 
designation  every  five  years  and 
maintain  documentation  to  verify 
continued  qualification. 

Agency  form  numbers,  if  applicable: 
Not  applicable. 

Members  of  affected  public:  States 
participating  in  the  State  CDBG 
program. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
niunber  of  respondents  is  50.  The 
proposed  frequency  of  the  response  to 
the  collection  is  oi)  an  annual  basis.  The 
total  estimated  burden  is  350  annual 
hours. 

Status  of  the  proposed  information 
collection:  This  submission  is  a  revision 


of  a  currently  approved  collection.  The 
ciurent  OMB  approval  expires  on 
October  31,2004. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  chapter  35,  as  amended. 

Dated:  July  31.  2003. 
Roy  Bemardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

[FR  Doc.  03-20039  Filed  8-5-03;  8:45  am) 

BILUNG  CODE  4210-2S-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-54] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB:  Direct 
Endorsement  Underwriter/HUD 
Reviewer — Analysis  of  Appraisal 
Report 

AGENCY:  Office  of  the  Chief  hiformation 
Officer,  HUD. 

ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department 
requesting  the  reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

The  information  is  to  be  provided  by 
lenders  or  FHA  staff  reviewers  and 
collected  for  the  review  of  deficient 
information  contained  in  the  appraisal 
report.  The  information  is  used  by  FHA 
in  monitoring  the  quality  of  the  lender's 
analysis  of  the  appraisal  report, 
identifying  areas  of  weakness  for  future 
training,  and  removing  lenders  that 
consistently  exhibit  careless 
imderwriting  and  subsequently  pose  a 
financial  risk  to  the  Department. 

The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  Due  Date:  September 
5,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0477)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503i  Fax  number 
(202)  395-6974;  e-mail: 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
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Department  of  Housing 
Development,  451  Seventh 
Southfvest,  Washington,  DC 

'.gov;  telephone 
This  is  not  a  toll-free 
es  of  the  proposed  forms 
<  liable  documents 
DNfB  may  be  obtained 


Officer,  AYO , 
and  Urban 
Street 

20410;  e-mai 
Wayne_Eddihs®HUD. 
(202) 708-23  74 
number.  Cop 
and  other  av 
-submitted  to 
from  Mr.  Eddins 


INFORMATION:  The 
submitted  the  proposal 
coUetiion  of  information,  as 
below,  fo  OMB  for  review,  as 
Paperwork  Reduction 
chapter  35).  The  Notice 
information:  (1)  The 
brmation  collection 
iie  office  of  the  agency  to 


SUPPLEMENTARY 
Department 
for  the 
described 
required  by 
Act  (44  U.S 
hsts  the  foil 
title  of  the  in 
proposal;  (2) 


las 


tie  i 


o  (vmg : 


collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 


This  Notice  also  lists  the  follov\ring 
information: 

Title  of  Proposal:  Direct  Endorsement 
Underwriter/HUD  Reviewer — Analysis 
of  Appraisal  Report. 

OMB  Approval  Number  2502-0477. 

Form  Numbers:  HUD-54114. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
information  collected  is  for  the  review 
of  appraisal  reports  considered  deficient 
by  the  iindenvriter,  and  to  docimient 
efforts  to  resolve  any  discrepancies.  The 
basic  respondents  are  lender 
underwriters. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion. 


Number  of 
respondents 


Annual 
responses 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  Burd  sn 


375,000 


375,000 


0.05 


18,750 


Total  Estin 
18,750. 

Status: 
change,  of 
collection  for 
expired. 

Authority: 

Reduction  Act 
amended. 

Dated:  July 
Wayne  Eddins. 

Departmental 
Office  of  the 
[FR  Doc.  03-: 

BILLING  CODE 


ated  Burden  Hours: 

Reii  istatement,- without 
pn  iviously  approved 
which  approval  has 

Si  ction  3507  of  the  Paperwork 
jf  1995,  44  U.S.C.  35.  as 

31,2003. 

I  eports  Management  Officer, 
Ct  ief  Information  Officer. 
20040  Filed  8-5-03;  8:45  am] 


421 0-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FF  -4«1 5-N-55] 

Notice  of  Suomission  of  Proposed 
Information  Collection  to  OMB: 
Contract  for  Inspection  Services — 
Turnkey 

AGENCY:  Offide  of  the  Chief  Information 
Officer,  HUD 

ACTION:  Notic  3. 


SUMMARY:  Thi ) 
collection  rec  uirement 
has  been  subjiitted 
Management 
review,  as 
Reduction 
soliciting  pulfi 
subject  propo  sal 


Act 


proposed  information 

described  below 

to  the  Office  of 

ind  Budget  (OMB)  for 

required  by  the  Paperwork 

.  The  Department  is 

ic  comments  on  the 


Information  is  used  by  the  PHA  to 
obtain  professional  architectural 
services  to  assist  in  the  administration 
of  a  construction  contract  and  to  inspect 
the  installation  of  the  work. 

DATES:  Comments  Due  Date:  September 
5.  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2577-0007)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax' number 
(202)  395-6974;  E-mail 
Lauren_  Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  doctmients 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 


proposal;  (2J  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Contract  for 
Inspection  Services-Turnkey. 

OMB  Approval  Number:  2577-0007. 

Form  Numbers:  HUD-5084. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Information  is  used  by  the  PHA  to 
obtain  professional  architectural 
services  to  assist  in  the  administration 
of  a  construction  contract  and  to  inspect 
the  installation  of  the  wdrk. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Other  Per 
applicant. 
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Numt)er  of  re- 
spondents 


Reporting  Burden 


135 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours' 


135 


050 


267 


Total  Estimated  Burden  Hours:  135.  * 
Status:  Reinstatement,  without 
change,  of  previously  approved 
collection  for  which  approval  has 
expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  July  31,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  Doc.  03-20041  Filed  8-5-03;  8:45  am] 
BILLING  CODE  4210-72-4> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 5-N-56] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB:  New 
Approach  to  the  Anti-Drug  Program 

AGENCY:  Office  of  the  Chief  friformation 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act. 

The  New  Approach  to  the  Anti-Dnig 
Program  (formerly  known  as  the  Safe 
Neighborhood  Action  Grant  Program) 
has  not  been  appropriated  since  Fiscal 
Year  2001,  however  quarterly  progress 
reports  are  still  necessary  for  aJl  active 
grants. 


The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 

DATES:  Comments  Due  Date:  September 
5,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0520)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
La  uren_  Wittenberg@om  b.  eop  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 

Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
nimiber  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extensitjn,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  New  Approach  to 
the  Anti-Drug  Program. 

OMB  Approval  Number:  2502-0520. 

Form  Numbers:  HUD-50080-SNGP. 
SF-269. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
New  Approach  to  the  AJiti-Drug 
Program  (formerly  known  as  the  Safe 
Neighborhood  Action  Grant  Program) 
was  authorized  through  yearly 
appropriations.  Owners  were  eligible  to 
apply  for  grants  to  fund  secimty,  and 
crime  elimination  activity  in  federally 
assisted  low-income  housing  projects. 
Funding  for  this  program  has  not  been 
appropriated  since  Fiscal  Year  2001, 
however  quarterly  progress  reports  are 
still  required  for  all  active  grants. 

Respondents:  Not-for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Quarterly. 


Number  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  Burden 


250 


1,750 


0.37 


650 


Total  Estimated  Burden  Hours:  135-. 

Status:  Reinstatement,  with  change,  of 
previously  approved  collection  for 
which  approval  has  expired. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  July  31,  2003. 

Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer 

(FR  Doc.  03-20042  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  421&-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 4-N-06] 

Notice  of  Proposed  Information 
Collection:  Comment  Request, 
Community  Development  Block  Grant 
Entitlement  Program 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  6, 
2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
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Control  Nui^ber 
Shelia  Jones 
Department 
Developmen 
Room  7232 


of 


FOR  FURTHER 

Diane  Lobas$o 

Extension 

number). 


and  should  be  sent  to: 
Reports  Liaison  Officer, 
Housing  and  Urban 
451  7th  Street,  SW.. 
Vashington,  DC  20410. 
INFORMATION  CONTACT: 
at  (202) 708-1322, 
(this  is  not  a  toll  free 


2191 


Act 

as : 


and 

the  ! 
o: 


SUPPLEMENTAJRY 
Department 
information 
review,  as  rei 
Reduction 
Chapter  35, 
soliciting 
the  public 
concerning 
information 
proposed 
necessary 
the  functions 
whether  the 
practical  util 
accuracy  of 
biu-den  of  the 
information 
utility,  and  c 
be  collected 
buirden  of  th( 
on  those  whc 
through  the 
automated 
other  forms 


INFORMATION:  The 
submitting  the  proposed 
( :ollection  to  OMB  for 
( juired  by  the  Paperwork 
of  1995(44U.S.C. 
amended).  This  Notice  is 
coitunents  from  members  of 
affecting  agencies 
proposed  collection  of 
(1)  Evaluate  whether  the 
col  ection  of  information  is 
foil  the  proper  performance  of 
of  the  agency,  including 
i  nformation  will  have 
ty;  (2)  Evaluate  the 

agency's  estimate  of  the 
proposed  collection  of 
3)  Enhance  the  quality, 
arity  of  the  information  to 
and  (4)  Minimize  the 
collection  of  information 
are  to  respond;  including 
of  appropriate 
cdllection  techniques  or 
information  technology, 
electronic  submission  of 


tie  1 


I  se  I 


of 


posal:  Community 
Block  Grant  Entitlement 


e.g.,  permitting 
responses 

This  Notici  ( also  lists  the  following 
information: 

Title  of  Pre 
DevelopmenI 
Program 

OMB  Cont^I  Number,  if  applicable: 
2506-0077. 

Descriptioi  \ 
information 
information 


line 


A/rith  ; 


obje  :ti 
to 


!  yei  ITS 


(in- 


participating 

program  will 

compliance 

national 

be  required 

maintain 

areas.  Grantees 

revisit  the 

every  five 

documentati 

qualification 

Agency  ft 
Not  applicab 

Members 
recipients  ( 
urban  counties) 
CDBG  Entitlejment 

Estimation 
hours  needec 
collection  in 
respondents, 
hours  of 


of  the  need  for  the 
d  proposed  use:  The 
( ollected  from  recipients 
in  the  CDBG  Entitlement 
be  used  to  verify  program 
slums  or  blight 
ve  criteria.  Grantees  will 
establish  definitions  and 
rec(^rds  of  slums  or  blighted 
will  also  be  required  to 
sliims  or  blighted  designation 
and  maintain 
to  verify  continued 


br  71  numbers,  if  applicable: 


[ms 


affected  public:  Grant 
tropolitan  cities  and 
participating  in  the 
Program. 
of  the  total  numbers  of 
to  prepare  the  information 
I  lading  number  of 
frequency  of  response,  and 
The  estimated 


resp  onse 


number  of  respondents  is  512.  The 
proposed  frequency  of  the  response  to 
the  collection  is  on  an  annual  basis.  The 
total  estimated  burden  is  3,584  annual 
hours. 

Status  of  the  proposed  information 
collection:  This  submission  is  a  revision 
of  a  currently  approved  collection.  The 
current  OMB  approval  expires  on 
October  31,  2004. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  chapter  35,  as  amended. 

Dated:  July  31,2003. 
Roy  Bemardi, 

Assistant  Secretary  for  Community  Planning 

and  Development. 

[FR  Doc.  03-20043  Filed  8-5-03;  8:45  am] 

BILLMG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS)  Connect 
Initiative 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Request  for  Comments 

concerning  Offshore  Minerals 

Management  Program's  e-Govemment 

Initiative. 

SUMMARY:  This  notice  provides  the  basis 
and  rationale  for  the  e-Govemment 
Initiative,  OCS  Connect.  The  purpose  of 
publishing  this  notice  is  to  provide 
information  to  the  public  on  the 
objectives  of  OCS  Connect  and  to  solicit 
public  feedback  with  respect  to  project 
development. 

DATES:  We  will  consider  all  comments 
we  receive  by  October  6,  2003.  We  will 
begin  reviewing  comments  then  and 
may  not  fully  consider  comments  we 
receive  after  October  6,  2003. 
ADDRESSES:  Interested  parties  may  send 
comments  regarding  the  OCS  Connect 
Initiative  and  this  Notice  to  the  Chief,  e- 
Gov  Transformation  Project;  Minerals 
Management  Service;  Mail  4009;  381 
Elden  Street;  Hemdon,  Virginia  20170- 
4817. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
L.  Lore,  Chief,  e-Gov  Project 
Management  Office;  Mail  Stop  4009; 
Minerals  Management  Service;  381 
Elden  Street;  Herndon,  Virginia  20170- 
4817;  Telephone  (703)  787-1623;  e-mail 
ommegov^mms.gov. 
SUPPLEMENTARY  INFORMATION:  OCS 
Connect  is  a  comprehensive  reform 
project  that  will  be  a  phased,  multiyear 
e-Government  fransformation  of  the 
Offshore  Minerals  Management  (OMM) 
program.  OCS  Connect  was  mandated 
by  legislation  and  federal  guidance 


under  the  Information  Technology 
Management  Reform  Act  of  1996 
(Clinger-Cohen  Act),  the  Government 
Paperwork  Elimination  Act  of  1999,  and 
the  Government  Paperwork  Reduction 
Act  of  1995.  OCS  Connect  will 
dramatically  reform  and  streeimline 
business  operations  by  fiscal  year  2008. 
By  moving  to  on-line  services,  the 
organization  will  be  more  "connected" 
to  Customers:  industry,  citizens,  and 
other  governmental  agencies. 

OMM's  Vision  for  OCS  Connect 

To  facilitate  customized  and 
electronic  information  exchange 
between  MMS  and  its  OCS  customers — 
industry,  citizens,  and  other 
governmental  agencies. 

Goals  of  OCS  Connect 

•  Increase  ease  of  use  and  allow 
better  access  to  stakeholders  for  OMM's 
services  and  information. 

•  Decrease  cycle  time  to  receive  and 
process  stakeholder  requests. 

•  Increase  collaboration  and 
information  sharing  within  OMM  and 
between  constituencies. 

•  Increase  the  quantity  and  quality  of 
value-added  analysis  of  offshore 
resources. 

•  Improve  data  and  information 
capabilities. 

Scope  of  OCS  Connect 

Currently,  OMM  relies  heavily  on 
paper-based  processes  and  systems.  The 
recent  evolution  in  internet  technologies 
has  presented  a  unique  opportunity  for 
OMM  to  minimize  paper-based 
processes,  to  improve  data  management, 
and  to  increase  the  efficiency  of  its 
workforce.  OCS  Connect  will  allow  the 
OMM  to  transform  their  traditional 
business  practices  to  more  efficient, 
streamlined  business  practices. 
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Benefits  of  OCS  Connect  to 
Stakeholders 

In  addition,  Industry  will  be  able  to 
enter  a  single  portal  to  receive 


information  and  conduct  more  efficient 
online  exploration,  development,  and 
production  transactions,  resulting  in 
time  and  cost  savings. 

Citizens  will  be  able  to  enter  a  single 
portal  that  delivers  customized  and 
user-friendly  information  and 
encourages  increased  online 
participation  in  the  oil  and  gas 
regulatory  and  plaiming  processes. 

Governmental  agencies  will  share 
common  data,  exchange  standards  and 
future  applications.  Multiple  agencies 


may  access  an  online  permitting  system 
to  obtain  information,  conduct  reviews 
and  approve  industry  requests. 

Privacy  and  security  will  be  provided 
through  secure  data  architecture  to 
ensure  confidentiality  of  necessary  data 
and  requests  by  stakeholders. 

The  Overall  Result 

The  OMM  will  be  more  customer- 
focused,  efficient,  and  effective  in 
serving  their  constituencies  through 
streamlined  business  execution. 


Specific  Deliverables  Due  to  Workflow  Automation  by  CX)S  Connect 


Data    Related    Deliverables   from    OCS 
Connect: 
Singular  Enterprise  Architecture  De- 
velopment. 

Consistent  Established  Data  Stand- 
ards. 


Electronic  Data  Stores 


Electronic  Data  Submission 


Data  Storage,  Indexing  and  Retrieval 
of  Data. 

Secure  Data  Architecture  

Enhanced  Data  Management 

Reduced  Cycle  Time  for  Data  Anal- 
ysis. 

Data  Repository  Enabling  Life  Cycle 
Review  of  Leases. 


Outreach  Related  Deliverables  from  OCS 
Connect: 
Online      Rulemaking/Online      Com- 
menting. 
Integration    of   Multiple    Govemment 
Agencies  Requirements. 


Singular  Portal  Interface 


Explanation  of  the  OCS  connect  deliverable 


A  baseline  enterprise  architecture  will  be  developed  to  include  stakeholders,  business,  data,  applk:a- 
tions,  technology  and  the  relationships  among  them.  Architecture  will  be  leveraged  into  other  gov- 
emmental  bureaus  for  consistency. 

Established  data  standards  will  expedite  data  utilization  and  interpretation  thereby  reducing  cyde 
time.  For  example: 

•  Reduces  time  validating  data; 

•  Expedites  quality  control  of  data; 

•  Reduces  data  loading  time; 

•  Facilitates  interface  between  software  suites; 

•  Facilitates  data  sharing  and  collatxjration; 

•  Ensures  consistency  in  State  and  Local  spatial  data  for  ease  of  use. 
Different  data  sets  stored  for  ease  of  retrieval  for  various  data  interpretation  such  as: 

•  G&G  data — well  logs  and  data,  seismic  data; 

•  Gravity  and  magnetic  data; 

•  Marine  cadastral  data  sets; 

•  Production  data:  ' 

•  Lease  history  data; 

•  Thematic  maps. 

Data  can  be  submitted  electronically  instead  of  in  a  manual,  paper  based  process  Types  of  data  will 
include,  but  not  be  limited  to: 

•  Reservoir  data  such  as  run  tickets  and  Ifquid  verification  reports,  gas  verification  and  volume  re- 
ports; 

•  Weekly  activity  reports; 

•  G&G  data  such  as  well  logs  and  analyses,  seismic  data: 

•  Plans  &  Pemiits; 

•  Land  legal  requests. 

Holistic  approach  to  data  access  will  allow  the  lessee  to  pull  all  G&G,  leasing,  adjudk^ation.  permit- 
ting, plan,  production,  and  reserves  information  on  each  asset.  ; 

Allows  for  privacy  in  data  access  and  for  submittal  of  operators  data. 

Improved  electronic  processes  will  ensure  efficient  utilization  of  data  by  allowing  access  to  the  right 
data  at  the  right  time. 

Consistency  of  data  will  allow  faster,  improved  analysis  of  an  asset  regarding  permits,  plans,  lease 
sales,  and  environmental  analysis. 

A  centralized  repository  that  stores  historical  and  current  data  on  lessees  and  operators  will  allow  for 
automatic  information  retrieval  once  security  clearances  have  been  approved  Lessees  and  opera- 
tors will  be  able  to  wori<  from  prepopulated  information  forms  reducing  resutxnissk>n  of  informa- 
tion. Full  lease  history  and  interactions  with  the  OMM  can  be  retrieved 

Migration  of  rulemaking  and  customer  commenting  to  an  online  forum  wiM  expedite  comment  review 

Coordination  of  reporting  requirements  across  governmental  entities  reduces  time  as  paperwor1( 
does  not  have  to  be  submitted  multiple  times  in  multiple  formats.  For  example: 

•  The  Coast  Guard's  requirements  have  been  incorporated  into  the  Well  Permitting  and  Reporting 
System. 

One  portal  interface  will  be  organized  around  the  functions  for  the  oij  and  gas  stakeholders  to  pro- 
vide a  full  suite  of  services  for: 

•  Leasing; 

•  Plans,  permits,  and  pipelines;  ^ 

•  Reporting; 

•  Inspections  and  compliance; 

•  OCS  information; 

•  OCS  maps. 
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Specific  Deliverables  Due  to  Workflow  Automation  by  OCS  Connect— Continued 


Explanation  of  the  OCS  connect  deliverable 
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Shared  data  access  to  environmental  studies  will  assist  in  quicker  approvals  and  compliance  as  well 
as  environmental  impact  mitigation  monitoring. 

Requests  will  not  be  paper-based,  thereby,  reducing  complexity  of  submittals  and  submittal  time  be- 
cause system  will  allow  electronic  submission  of  attachments: 

•  G&G  permits; 

•  Platform  structure  permits; 

•  Production  facility  permits; 

•  Lease  term  pipeline  applications. 

Electronic  submission  of  information  speeds  up  approval  processes,  and  thereby,  reduces  tendency 
for  stakeholders  to  over-submit  papenwork  in  order  to  avoid  re-submission  caused  by  infomial  re- 
jections. Shortens  request  time  for: 

•  New  Producible  Lease  Determinations; 

•  Lease  Suspension  Requests; 

•  Miscellaneous  applications  such  as  commingling,  unitization,  reservoir  reclassifications,  aban- 
donment zones,  etc.; 

•  Deep  water  royalty  relief  requests; 

•  Decommissioning  requests. 

Courtesy  notifications  will  be  sent  to  stakeholders  from  the  OMM  regarding  needed  filings.  Also,  the 
status  and  progress  of  requests  can  be  tracked. 

Expedites  OMM's  time  to  decision  making  over  current  paper-based  commenting,  such  as: 

•  Reduces  manual  reconciliation  of  public  and  industry  commenting  regarding  regulations,  laws 
and  lease  sales; 

•  Allows  faster  compliance  and  approvals  from  other  governmental  agencies; 

•  Reduces  OMM's  analysis  and  definition  of  the  lease  sale  terms  and  conditions. 

Expedites  OMM's  analyses  and  approvals  of  Exploration,  Development  and  Production  plans  of 
leases. 

•  Faster  consolidation  of  public,  public  interest  groups  and  industry  comments; 

•  Faster  access  to  additional  data  requests  from  the  operator; 

•  Faster  approval  cycle. 

Allows  stakeholders  the  ability  to  view  historical,  publicly-available  data  surrounding  the  whole  life 
cycle  of  an  asset  from: 

•  A  well  life  cycle  perspective; 

•  A  production  life  cycle  perspective; 

•  A  reserves  perspective; 

•  A  lease  life  cycle  perspective; 

•  A  permitting  life  cycle; 

•  An  approval  life  cycle; 

•  A  compliance  life  cycle. 


More  detailed  information  regarding 
the  OCS  Coniject  Initiative  can  be  found 
at: 

1.  http://w\  rw.mms.gov/ommegov/. 

2.  http://w\  rw.gomr.mms.gov. 

OMM  Busine  is  Cluster 
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3.  Produce  and  Maintain  Thematic 
Maps  and  Official  Cadastral 
Descriptions. 

4.  Protect  Environmental  Resources. 

5.  Manage  and  Administer  Leasing 
Program. 

6.  Monitor  Lessee  and  Operator 
Activity. 

7.  Manage  Permit  Requests. 

8.  Manage  Plan  Submittals. 

9.  Analyze  and  Coordinate  G&G 
Reviews  and  Interpretations. 

10.  Manage  Reserves  Inventory 
Program  and  Perform  Resource 
Assessment. 

11.  Perform  Data  Management. 

12.  Develop  and  Support  IT/IS 
Environment. 

13.  Perform  Economic  Analysis, 
Determine  Fair  Market  Value  and 
Forecast  Production. 

14.  Inspect  Operations  and  Enforce 
Regulations. 

For  a  more  detailed  explanation  of 
OMM's  Business  Process  Clusters, 
please  go  to  the  below  internet  link: 


http://www.mms.gov/ommegov/PDF/ 

OMM%20Business%20 

Process%20Clusters.pdf. 

Comments 

After  reading  the  Notice  summarizing 
the  OCS  Connect  Initiative,  please 
provide  us  your  overall  impression  of 
the  OCS  Connect  Initiative,  We  would 
like  your  comments  as  to  OCS  Connect's 
impact  on  the  openness  and  information 
exchange  between  OMM  and  its 
Stakeholders,  its  overall  scope, 
additional  key  elements  needed  for  its 
successful  implementation,  any 
particular  benefits  or  concerns  you  may 
have  regarding  the  initiative.  Please  also 
tell  us  what  type  of  Stakeholder  you  are 
to  the  OMM. 

Send  comments  in  response  to  this 
notice  directly  to  the  office  listed  imder 
the  ADDRESSES  section  of  this  notice. 
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Dated:  July  31,2003. 
Gary  L.  Lore, 

Chief.  e-Gov  Transformation  Project. 

[FR  Doc.  03-20058  Filed  8-5-03;  8:45  am) 

BILUNG  CODE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

30-Day  Notice  of  Submission  to  the 
Office  of  Management  and  Budget, 
Opportunity  for  Public  Comment 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  submission  to  Office 
of  Management  and  Budget  and  request 
for  comments  on  information  collection 
related  to  National  Park  Service  mining 
regulations. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(a)(1)(D),  the  National  Park 
Service  (NPS)  invites  comments  on  a 
submitted  request  to  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  an  extension,  with  revision,  to 
a  currently  approved  information 
budget  for  the  NPS's  minerals 
management  regulatory  program  inside 
park  units.  Comments  are  invited  on:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  park  protection  functions  of  the 
NPS,  including  whether  the  information 
has  practical  utility;  (2)  the  accuracy  of 
the  NPS  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used:  (3)  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected:  (4)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  use  of 
automated,  electronic,  mechanical,  or 
other  forms  of  information  technology; 
and  (5)  on  the  typical  costs  that 
prospective  operators  incur  in  preparing 
complete  plans  of  operation  under  NPS 
mining  regulations.  OMB  has  up  to  60 
days  to  approve  or  disapprove  the 
requested  information  collection  budget 
but  may  respond  after  30  days.  Thus, 
'     public  comments  should  be  submitted 
to  OMB  within  30  days  in  order  to 
assure  their  maximum  consideration. 

Primary  Purpose  of  the  Proposed 
Information  Collection  Request:  The 
NPS  requires  the  submittal  of 
information  on  prospective  mineral 
development  activities  associated  with 
mining  claims  and  non-Federal  oil  and 
gas  rights  within  National  Park  System 
units  to  ensure  that  only  operations  that 
mitigate  adverse  impacts  to  park 
resources  and  values  are  permitted  to 
operate  in  parks. 


DATES:  Public  comments  on  this  notice 
must  be  received  by  September  5,  2003. 
ADDRESSES:  Please  send  comments 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  ATTN:  Desk  Officer  for  the 
hiterior  Department  (1024-0064),  via 
facsimile  (202-395-5806)  or  e-mail 

(Ruth Solomon@omb.eop.gov).  Please 

also  forward  a  copy  of  your  comments 
to  Edward  O.  Kassman,  Jr.,  Regulatory 
Specialist,  Policy  and  Regulations 
Branch,  Geologic  Resources  Division, 
NPS,  P.O.  Box  25287,  Lakewood, 
Colorado  80225,  (303)  969-2146. 

All  comments  will  become  a  matter  of 
public  record.  Copies  of  the  information 
collection  request  may  be  obtained  by 
contacting  Edward  O.  Kassman,  Jr.  at 
the  above  noted  address  or  by  calling 
him  at  (303)  969-2146. 
SUPPLEMENTARY  INFORMATION: 

Title:  NPS  Minerals  Managenient 
Program. 

Form  .None. 

OAfB  iVumfcer;  1024-0064. 

Expiration  Date:  June  30,  2003. 

Type  of  Request:  Revision  of  a 
currently  approved  information 
collection. 

Description  of  Need:  While  surprising, 
outstanding  mineral  rights  exist  in  many 
units  of  the  National  Park  System.  In 
most  cases,  these  rights  predate  the 
establishment  of  the  units.  Currently,  a 
little  over  1,749  mining  claims,  which 
were  located  under  the  1872  Mining 
Law,  30  U.S.C.  21  et  seq.,  exist  in  a  total 
of  19  park  units.  The  majority  of  these 
claims  are  located  in  Mojave  National 
Preserve  that  was  added  to  the  National 
Park  System  through  the  California 
Desert  Protection  Act  of  1994,  16  U.S.C. 
410aaa.  With  respect  to  non-Federal  oil 
and  gas  rights  in  park  units,  703  non- 
Federal  oil  and  gas  operations  exist  in 
12  park  xmits.  The  potential  for 
additional  non-Federal  oil  and  gas 
operations  in  additional  units  is  tied  to 
market  forces  and  the  quality  and 
quantity  of  oil  and  gas  reserves  in  park 
boundaries  that  coincide  with  the 
presence  of  private  rights. 

The  NPS  regulates  mineral 
development  activities  inside  park 
boundaries  on  mining  claims  cmd  on 
non-Federal  oil  and  gas  rights  under 
regulations  codified  at  36  CFR  part  9, 
Subpart  A  for  mining  claims  (i.e.,  "9A 
Regulations"),  and  Subpart  B  for  non- 
Federal  oil  and  gas  rights  (i.e.,  "9B 
Regulations"),  respectively.  The  NPS 
promulgated  both  sets  of  regulations  in 
the  late  1970's.  In  the  case  of  mining 
claims,  the  NPS  did  so  under 
congressional  authority  granted  under 
the  Mining  in  the  Parks  Act  of  1976,  16 
U.S.C.  1901  et  seq.,  and  individual  park 


enabling  statutes.  For  non-Federal  oil 
and  gas  rights,  the  NPS  regulates 
development  activities  pursuant  to 
authority  under  the  NPS  Organic  Act  of 
1916,  as  amended,  16  U.S.C.  1  et  seq., 
and  individual  enabling  statues.  As 
directed  by  Congress,  the  NPS 
developed  the  regulations  in  order  to 
protect  park  resources  and  visitor  values 
from  the  adverse  impacts  associated 
with  mineral  development  in  park 
boundaries. 

The  heart  of  the  regulations  is  the 
approved  "plan  of  operations" 
requirement.  Essentially,  a  plan  of 
operations  is  a  prospective  operator's 
blueprint  setting  forth  all  intended 
activities  from  access  to  extraction  to 
reclamation  related  to  developing  a 
particular  miner  right  in  a  given  park 
unit.  The  information  required  in  a  plan 
of  operations  is  set  forth  in  NPS 
regulations.  Before  an  operator  can 
commerce  development  activities  in  a 
park  unit,  the  NPS  must  approve  the 
plan  of  operations  and  the  operator 
must  secure  a  bond  in  an  amount 
sufficient  to  cover  the  cost  of 
reclamation  to  the  Federal  Government 
in  the  event  the  operator  defaults  on 
his/her  obligations. 

Usually,  an  approved  plan  of 
operations  covers  the  life  of  the  mine  or 
well,  from  development  and  production 
to  reclamation.  Under  NPS  regulations, 
such  plans,  may  be  revised.  No  set  form 
is  required  for  a  plan  of  operations.  Each 
plan  is  tailored  to  the  intended  activities 
of  an  operator  and  the  particulars  of  the 
enviroiunent,  e.g.,  hardwood  forest  or 
desert,  presence  of  endangered  species 
or  cidtural  resources,  location  and 
extent  of  water  resources  including 
wetlands. 

Because  of  the  variability  among 
plans  of  operations  and  the  duration  of 
such  plans,  assessing  the  annual 
paperwork  burden  of  complying  with 
the  NPS's  mining  regulations  is 
difficidt.  Below  is  the  NPS's  best 
estimate,  pro-rated  on  an  annual  basis, 
as  to  the  number  of  respondents  and 
number  of  hours  involved  in  complying 
with  the  Service's  regulations  governing 
mining  claims  and  non-Federal  oil  and 
gas  rights. 

Respondents:  Vt  medium  to  large 
publicly  owned  companies  and  V4 
private  entities. 

Estimate  of  Number  of  Respondents: 
On  an  aiuiuaJ  basis,  the  NPS  estimates 
that  it  receives  a  range  of  between  13  to 
20  plans  of  operations  under  its 
regulations:  3  to  5  plans  of  operations 
for  mining  claims,  and  10  to  15  plans  of 
operations  for  non-Federal  oil  and  gas 
rights.  For  analysis  purposes,  the  NPS 
used  an  overall  estimate  of  1 7  plans  of 
operations  per  year:  4  plans  of 
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Requirements:  The  NFS  estimates  that     - 
the  annualized  cost  to  all  respondents  to 
comply  with  the  9A  regulations  ranges 
from  $7,040  to  $70,040.  The  NFS 
estimated  the  cost  per  plan  at  $1,760  to 
$17,600.  In  the  case  of  the  9B 
regulations,  the  NFS  estimates  the 
annualized  cost  to  all  respondents 
ranges  from  $65,000  to  $260,000  based 
on  a  likely  individual  compliance  cost 
range  of  $5,000  to  $20,000. 

Methodology  and  Assumptions 
Underlying  the  Cost  Estimate:  For  the 
9A  regulations,  the  annualized 
estimated  cost  to  all  the  respondents 
was  determined  as  follows: 

(1)  Nationwide,  4  plans  of  operations 
and  associated  information  (e.g.,  bond, 
commercial  vehicle  registration)  are 
expected  annually  from  different 
operators; 

(2)  Using  an  estimate  of  160  hours  to 
prepare  a  plan  complete  with 
attachments  at  a  cost  of  $10  to  $100  per 
hour  (assuming  the  use  of  consultants 
for  some  or  all  parts  of  the  plan 
requirements),  the  cost  to  prepare  a  plan 
could  range  from  $1600  to  $16,000. 

(3)  The  NFS  added  ten  percent  (i.e., 
$160  to  $1,600)  of  the  cost  to  prepare  a 
plan  of  operations  to  account  for 
administrative  costs  associated  with 
changes  in  claim  ownership,  etc. 

An  operator  with  experience  in 
preparing  plans  of  operations  likely  can 
prepare  an  acceptable  plan  for  a 
moderately  complex  operation  in  a  few 
weeks,  since  most  of  the  components  of 
the  plan  are  compiled  during  the  course 
of  normal  business  activities.  Many  of 
the  information  requirements  of  the 
regulations  should  be  compiled  by  a 
responsible  operator  as  part  of  normal 
business  activities,  to  minimize 
liabilities,  maintain  business  records  for 
tax  and  other  purposes,  obtain  financial 
backing,  and  ensure  a  safe,  efficient,  and 
well-planned  operation.  Under  the 
regulations,  information  may  be 
submitted  in  the  manner  in  which  it  is 
customarily  maintained  in  the  industry. 

Response  to  60-Day  Notice:  On 
January  31,  2003,  the  NFS  issued  a 
notice  in  the  Federal  Register  as  to  its 
intent  to  request  an  extension  and 
revision  to  the  information  collection 
budget  associated  with  the  Service's 
minerals  management  program  pursuant 
to  36  CFR  part  9.  See  68  FR  5040-5041. 
The  comment  period  closed  on  April  1, 
2003.  The  NFS  received  no  comments  to 
the  60-day  notice. 


Dated:  June  23,  2003. 
Doris  Lowery, 

Acting  Information  Collection  Clearance 
Officer,  WASO  Administrative  Program 
Center,  National  Park  Service. 
(FR  Doc.  03-19966  Filed  8-5-03;  8:45  am] 
BILUNG  CODE  4312-S2-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

General  Management  Plan,  Draft 
Environmental  Impact  Statement, 
Coronado  National  Memorial,  Arizona 

agency:  National  Fark  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement/ 
General  Management  Flan,  Coronado 
National  Memorial. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969,  42 
U.S.C.  4332  (C)  the  National  Fark 
Service  announces  the  availability  of  a 
Draft  Environmental  Impact  Statement 
and  General  Management  Flan  (DEIS/ 
GMF)  for  Coronado  National  Memorial, 
Arizona. 

DATES:  The  DEIS/GMF  will  remain 
available  for  public  review  for  60  days 
following  the  date  of  this  notice.  No 
public  meetings  are  scheduled  at  this 
time. 

Comments:  If  you  wish  to  comment 
you  may  submit  your  comments  by  any 
oiie  of  several  methods.  You  may  mail 
comments  to  Superintendent,  Dale 
Thompson,  Coronado  National 
Memorial,  4101  East  Montezuma 
Canyon  Road,  Hereford,  AZ  85615.  You 
may  comment  via  the  Internet  to  at 
http://planning.nps.gov/plans.cfm. 
Please  submit  Internet  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  GMF  Team" 
and  your  name  and  return  address  in 
your  Internet  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  Internet 
message,  you  can  contact 
Superintendent  Dale  Thompson  directly 
at  telephone  (520)  366-5515  or  Job 
Captain  John  Paige  at  telephone  (303) 
969-9721.  Finally  you  may  hand-deliver 
your  comments  to  park  headquarters, 
4101  East  Montezuma  Canyon  road, 
Hereford,  Arizona.  Comments  should  be 
received  no  later  than  60  days  from  the 
publication  of  this  Notice  of 
Availability.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
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request  that  we  withhold  their  home 
address  from  the  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  Ihe 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
ADDRESSES:  Copies  of  the  DEIS/GMF  are 
available  from  the  Superintendent,  Dale 
Thompson,  Coronado  National 
Memorial,  4101  East  Montezuma  Road, 
Hereford,  AZ  85615.  Public  reading 
copies  of  the  DEIS/GMF  will  be 
available  for  review  at  the  following 
locations: 

Coronado  National  Memorial  Visitor 
Center,  Coronado  National  Memorial, 
4101  East  Montezuma  Road,  Hereford, 
AZ  85615,  Telephone:  (520)  366-5515. 

Planning  and  Environmental  Quality, 
Intermountain  Support  Office — Denver, 
National  Fark  Service,  12795  West 
Alameda  Parkway,  P.O.  Box  25287, 
Denver,  CO  80225-0287,  Telephone: 
(303)  969-2851  [or  (303)  969-2377). 

Office  of  Public  Affairs,  National  Fark 
Service,  Department  of  the  Interior,  18th 
and  C  Streets  NW.,  Room  7012, 
Washington,  DC  20240,  Telephone: 
(202) 208-6843. 

SUPPLEMENTARY  INFORMATION:  The  DEIS/ 
GMF  analyzes  a  "no-action"  alternative 
and  four  "action"  alternatives: 

•  Alternative  A  (no-action)  represents 
the  continuation  of  existing  conditions 
and  management  at  the  park. 

•  Alternative  B  (the  NFS  preferred 
alternative) — the  visitor  center  would  be 
rehabilitated,  with  an  aimex  added  for 
more  office  space  and  storage.  New 
trails  would  be  developed,  and  pullouts 
and  waysides  would  be  added  to  roads. 
Programs  would  help  visitors 
understand  the  Coronado  Expedition 
and  its  impact  on  the  American 
Southwest.  Grazing  in  the  memorial 
would  be  ended. 

•  Alternative  C — would  focus  on 
conserving  cultural  and  natural 
resources.  The  visitor  center's  interior 
would  be  remodeled  to  make  more 
space  for  interpretation.  Grazing  in  the 
memorial  would  be  ended! 

•  Alternative  D — the  memorial's 
international  aspects  would  be 
emphasized.  A  structure  would  be  built 
to  commemorate  the  Coronado 
Expedition,  and  an  educational  center 
would  be  developed  in  the  Montezuma 


ranch  area.  The  visitor  center  would  be 
expanded  and  rehabilitated.  Grazing 
would  continue  in  the  Joe's  Spring 
allotment,  but  not  in  the  Montezuma 
allotment. 

•  Alternative  E — A  new  visitor/ 
educational  center,  to  which  visitors 
could  drive  on  a  paved  two-lane  road 
and  enjoy  a  panoramic  view  of  the  San 
Pedro  valley  and  the  United  States- 
Mexico  border.  The  visitor  center  would 
be  converted  into  administrative  offices. 
Grazing  would  be  eliminated  from  the 
Joe's  Spring  allotment. 

The  DEIS/GMF  evaluates  the 
environmental  consequences  of  the 
proposed  action  and  the  other 
alternatives  on  natural  resources  [e.g., 
air  quality,  cave  resources,  soils; 
vegetation;  wildlife;  water  quantity;  and 
threatened  and  endangered  species); 
cultural  resources  (e.g.  archeological 
resources,  ethnographic  resources, 
historic  structures,  and  cultural 
landscapes);  the  visitor  experience  (e.g. 
visitors'  experience  of  park  resources, 
and  access  to  orientation  and 
interpretive  information);  and 
socioeconomic  resources  (e.g. 
recreational  use,  grazing,  and  the  local 
and  regional  economy). 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Dale  Thompson  or  Job 
Captain  John  Paige  at  the  above 
addresses  and  telephone  numbers. 

Dated:  June  20.  2003.  » 

Karen  P.  Wade, 

Director,  Intermountain  Region,  National 
Park  Ser\'ice. 

[FR  Doc.  03-19961  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  4312-0(>-(> 


DEPARTMENT  OF  INTERIOR 

National  Park  Service 

Fire  Management  Plan,  Environmental 
Impact  Statement,  Bandelier  National 
Monument,  NM 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  for  the 
Fire  Management  Plan  for  Bandelier 
National  Monument. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policv  Act  of  1969,  42 
U.S.C.  4332  (C)  the  National  Park 
Service  is  preparing  an  Environmental 
Impact  Statement  for  the  Fire 
Management  Flan  for  Bandelier 
National  Monument.  This  effort  will 
result  in  a  new  wildland  fire 
management  plan  that  meets  current 
policies,  provides  a  ft^mework  for 
making  fire-related  decisions,  and 


serves  as  an  operational  manual. 
Development  of  a  new  fire  plan  is 
compatible  with  the  broader  goals  and 
objectives  derived  from  the  pcu-k 
purpose  that  governs  resources 
management.  Alternatives  to  be 
considered  in  addition  to  the  required 
no-action  alternative  include:  1.  In-park 
comprehensive  action  alternative,  2.  the 
cooperative  comprehensive 
management  alternative,  and  3.  the 
limited  strategies  alternative.  The  no- 
action  alternative  maintains  the  current 
1997  fire  management  plan  strategy  of 
suppression,  wildland  fire  use,  and 
prescribed  burning.  The  In-park 
comprehensive  alternative  is  a  fully 
integrated  fire  management  plan  with 
all  strategies  available  for  use  within 
park  boundaries  including  suppression, 
mechanical  thinning  and  prescribed  and 
natural  fires  that  meet  management 
objectives.  The  cooperative 
comprehensive  management  alternative 
also  is  a  fully  integrated  fire 
management  plan  with  all  strategies 
available.  Opportunities  for  cooperative 
planning  with  interagency  partners  and 
adjacent  land  managers  would  be 
encouraged.  The  limited  strategies 
alternative  would  allow  the  limited  use 
of  prescribed  burning,  limited  manual 
(i.e.:  chainsaw)  thinning  in  developed 
areas  only,  and  does  not  allow  wildland 
fire  use. 

Major  issues  are  environmental  effects 
of  the  FMP  that  are  potential  problems. 
These  include:  protection  of  cultural 
resources,  restoration  of  plant  and 
wildlife  habitats,  habitat  protection  for 
threatened  and  endangered  species, 
protection  of  park  neighbors'  properties, 
protection  of  air  quality  values, 
protection  of  life  and  property,  and 
changes  in  landscape-scale  vegetation 
patterns. 

A  scoping  brochure  has  been  prepared 
describing  the  issues  identified  to  date. 
The  brochure  is  available  for 
downloading  as  a  pdf  document  from 
Bandelier  National  Monument's  Web 
site  at  http://vnvw.nps.gov/band.  To 
obtain  a  paper  copy  df  the  brochure, 
write  to  the  Fire  Management  Office, 
Bandelier  National  Monument,  HCR  1 , 
Box  1,  Suite  15,  Los  Alamos,  New 
Mexico  87544. 

DATES:  The  Park  Service  will  accept 
comments  from  the  public  through 
September  5.  2003. 

ADDRESSES:  If  you  wish  to  comment  on 
the  scoping  brochure,  you  may  submit 
your  comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Fire  Management  Office,  Bandelier 
National  Monument,  HCR  1,  Box  1, 
Suite  15,  Los  Alamos,  NM  87544.  You 
may  also  comment  via  e-mail  to  BAND 
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Frre@nps.govl  Please  submit  electronic 
conunents  as  pn  ASCII  tile  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption  If  you  do  not  receive  a 
confirmation  Tom  the  system  that  we 
have  receivec  your  message,  contact  us 
directly  at  Ba  idelier  Fire  Management 
Office  at  505-  672-3861  x512.  Finally 
you  may  han<  -deliver  comments  to 
Bandelier  Nai  ional  Monument  or  at 
public  meetir  gs  that  will  be  held  Los 
Alamos  and  S  anta  Fe,  New  Mexico. 

Oiu-  practic  3  is  to  make  comments, 
including  nai  les  and  home  addresses  of 
respondents,  tvailable  for  public  review 
during  regula  ■  business  hours. 
Individual  re;  pendents  may  request  that 
we  withhold  heir  home  address  from 
the  record,  w  lich  we  will  honor  to  the 
extent  allowa  )le  by  law.  There  also  may 
be  circumstar  ces  in  which  we  would 
withhold  fror  i  the  record  a  respondent's 
identity,  as  al  owable  by  law.  If  you 
wish  us  to  wi  hhold  your  name  and/or 
address,  you  i  oust  state  this 
prominently  <  t  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organize  tions  or  businesses,  and 
from  individii  als  identifying  themselves 
as  representat  ives  or  officials  of 
organizations  or  businesses,  available 
for  public  ins  )ection  in  their  entirety. 
FOR  FURTHER  I  INFORMATION  CONTACT:  Jim 
Whittington.  !  Sandelier  National 
Monument.  5  15-672-3861  x512. 


Dated:  fune  IB.  Z003 
Michael  D.  Sny  ler. 

Deputy  Direct oi , 
National  Park  5  srv 
(FR  Doc.  03-19  163 

BILLING  CODE  431  !-EW-4a 


Intermountain  Region, 
'ice. 
Filed  8-5-03;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

National  ParkI  Service 

Golden  Gate  National  Recreation  Area 
Fire  Management  Plan,  Marin,  San 
Francisco,  San  Mateo  Counties,  CA; 
Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement 
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seq.)  that  the  National 
(|MPS)  is  undertaking  a 
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alternative  strategies  for  reducing  risks 
to  the  public,  firefighters,  sensitive 
resources  and  park  facilities  posed  by 
unplanned  and  uncontrolled  wildland 
ignitions  and  examine  the  opportunities 
to  use  fire  as  a  tool  to  work  towards 
achieving  resource  protection 
objectives.  Notice  is  hereby  given  that  a 
public  scoping  process  has  been 
initiated  with  the  purpose  of  eliciting 
early  public  comment  regarding  issues 
and  concerns,  a  suitable  range  of 
alternatives  and  appropriate  mitigating 
measures,  and  the  nature  and  extent  of 
potential  environmental  impacts  that 
should  be  addressed  in  the  EIS. 

Background:  The  current  GGNRA  fire 
management  plan  (FMP)  was  adopted  in 
1993- following  a  NEPA  assessment 
process  that  culminated  in  the  NPS 
approving  a  Finding  of  No  Significant 
Impact  decision  (September  30,  1993). 
Since  that  time,  a  wide  spectrum  of  new 
issues,  improved  information,  and 
unforeseeable  constraints  have  emerged 
which  have  the  potential  to  affect  the 
future  direction  of  the  fire  management 
program  within  the  park.  Some  of  these 
factors  include  the  continued  decline  in 
ecosystem  health  due  to  the  absence  of 
fire,  increased  risk  of  damage  to 
sensitive  natural  and  cultural  resources 
as  well  as  adjacent  developed 
communities,  increased  suppression 
costs,  and  more  stringent  air  quality 
regulations. 

The  new  FMP  will  tier  from  the  1980 
GGNRA  General  Management  Plan 
which  called  for  a  park-wide  vegetation 
management  planning  effort  to  examine 
major  influences  (including  fire  effects) 
on  the  health  of  native  plant 
communities.  Subsequently  park 
boundaries  have  expanded,  and  as 
noted  environmental  conditions  have 
changed.  More  recently,  major  revisions 
of  NPS  policy  guidance  for  fire 
management  activities  have  occurred 
(Director's  Order  18  was  re-issued  in 
2002),  and  the  need  for  conformance 
with  new  Management  Policies  (2001), 
have  substantially  increased  the 
necessary  scope  of  the  FMP  planning 
process.  As  a  result,  the  proposed  FMP 
will  supersede  the  current  fire  program, 
rather  than  update  or  supplement  the 
1993  FMP. 

Scope  of  Planning  and  Analysis:  The 
jurisdictional  area  of  GGNRA  covers 
75,389  acres  in  San  Mateo,  San 
Francisco  cind  Marin  counties.  Of  the 
total  acreage,  31.100  acres  are  directly 
managed  by  GGNRA  in  the  three  park 
units  B  GGNRA,  Muir  Woods  National 
Monument  and  Fort  Point  National 
Historic  Site.  The  northern  lands  of 
GGNRA.  comprising  18,000  acres  on 
Bolinas  Ridge,  east  of  Highway  One  in 
Marin  County,  are  managed  by  the  Point 


Reyes  National  Seashore  imder  an 
agreement  between  the  two  park  units. 
These  northern  lands  are  part  of  the 
conservation  planning  area  for  the  Point 
Reyes  National  Seashore  FMP  currently 
in  preparation.  The  Point  Reyes 
environmental  impact  analysis  process 
is  in  advance  of  the  GGNRA  effort,  and 
the  two  parks  will  coordinate  closely  so 
as  to  develop  a  complementary  strategy 
for  fire  management  activities  that  meets 
each  park's  objectives. 

In  addition  to  lands  under  the  direct 
management  of  the  NPS,  the  scope  of 
the  pending  EIS  analysis  and  the 
affected  area  to  be  addressed  in  GGNRA 
FMP  will  include  lands  within  the 
park's  jurisdictional  boundary  that  be 
acquired  for  NPS  management  during 
the  implementation  period  of  the  FNff. 
However,  the  interior  portion  of  the 
Presidio  of  San  Francisco  (managed  by 
the  federal  corporation  known  as 
Presidio  Trust,)  is  not  under  the  direct 
management  of  the  NPS  and  is  not 
included  in  the  planning  area.  Some  of 
the  existing  park  sites  to  be  addressed 
in  the  EIS  process  are  the  coastal 
portion  of  the  Presidio  of  San  Francisco 
(Area  A).  Stinson  Beach.  Tennessee 
Valley,  Muir  Beach,  the  Marin 
Headlands,  Alcatraz  Island,  Fort  Mason, 
the  coastal  areas  of  the  Presidio  of  Sail 
Francisco,  Ocean  Beach,  Fort  Funston, 
Milagra  Ridge,  Sweeney  Ridge,  and  the 
Phleger  Estate. 

Naturally  occiuring  fire  is  an 
important  ecological  process  necessary 
for  maintaining  the  native  plant 
communities  of  the  park,  but  wildfire 
poses  a  hazard  to  life  and  property  in 
the  park's  urban-wildland  interface 
boundary  area  and  developed  sites 
within  the  park.  GGNRA  practice  has 
been  to  aggressively  suppress  all 
wildland  fire  in  the  park  whether 
naturally  occurring  or  human-caused. 
To  that  end,  GGNRA  has  conducted  fire 
management  projects  to  control  fuel 
buildup  in  the  last  decade,  reviewing 
each  project  individually  for 
conformance  with  federal 
environmental  regulations.  The  park  has 
employed  prescribed  burning  and 
mechanical  fuel  reduction  to  reduce 
hazardous  fuels  and  to  enhance  natural 
and  cultural  resources. 

NPS  management  policies  adopted  in 
December  2000  requires  each  park  with 
burnable  vegetation  to  prepare  a  fire 
management  plan.  The  purpose  of  the 
FMP  will  be  to  guide  a  fire  management 
program  that  protects  park  values  and 
its  cultural  and  natural  resources; 
provides  for  safety  considerations  for 
park  visitors,  employees,  neighbors,  and 
developed  facilities;  and  addresses 
potential  impacts  to  public  and  private 
property  adjacent  to  the  park.  Guided  by 
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the  range  of  issues  raised  and  alternative 
concepts  identified  in  the  scoping 
period,  the  draft  EIS  likely  will  assess 
potential  impacts  of  several  alternative 
fire  management  plan  strategies.  Issues 
could  include,  but  may  not  be  limited 
to:  hazards  to  firefighters,  the  public  and 
property;  effects  on  native  plant  and 
animal  species;  impacts  to  rare  and 
endangered  species;  adverse  impacts  to 
cultural  resources;  risk  of  fire  spread 
across  the  wildland-urban  interface; 
increased  use  of  mechanical  and  manual 
vegetation  management  techniques;  air 
and  water  quality  impacts;  and  effects 
on  park  visitors  and  neighbors. 

Supplementary  Information  and 
Public  Scoping:  As  described  above,  the 
NPS  is  undertaking  a  conservation 
planning  and  envirorunental  impact 
analysis  effort  to  identify  issues  and 
concerns  which  should  be  addressed  in 
the  future  fire  management  program,  to 
evaluate  alternative  concepts  for  fire 
management,  and  to  obtain  information 
regarding  potential  impacts  and 
appropriate  mitigation  strategies  which 
should  be  addressed  in  the  EIS  process. 

As  an  early  step  in  this  undertaking, 
public  scoping  meetings  will  be 
conducted  in  the  summer  and  early  fall 
of  2003  in  both  San  Mateo  and  Marin 
counties.  The  San  Mateo  County 
meeting  will  be  held  in  conjunction 
with  the  regularly  scheduled  bi-monthly 
GGNRA  public  meeting  on  September 
16,  2003.  The  meeting  vdll  be  held  at 
the  Pacifica  City  Council  Chambers, 
2212  Beach  Boulevard,  Pacifica, 
California.  An  open-house  to  provide 
information  and  solicit  input  iwm  the 
public  will  be  conducted  from  6-7  p.m. 
The  EIS  FMP  will  also  be  agendized 
during  the  bi-monthly  meeting  (which 
begins  at  7  p.m.).  The  Marin  County 
meeting  will  be  held  September  24, 
2003  from  7-9  p.m.  at  the  U.S.  Army 
Corps  of  Engineers  San  Francisco  Bay 
Model  Visitor's  Center,  2100  Bridgeway, 
Sausalito,  CA  94965.  Information  on 
these  and  all  future  public  meetings, 
and  status  of  the  EIS  process,  will  be 
regularly  posted  on  the  park's  Web  site 
at  http://www.nps.gov/goga/fire; 
information  will  also  be  released 
through  direct  mailings  and  local  and 
regional  media.  For  those  unable  to 
attend  either  of  these  meetings,  a 
scoping  document  will  be  available 
upon  request.  The  main  topics  include: 
background  information  on  the  fire 
management  program;  a  review  of 
relevant  policy  and  law  affecting  the  fire 
management  program;  an  assessment  of 
current  fire  management  needs;  and  the 
identification  of  issues  and  potential 
alternatives  related  to  futvue  fire 
management  in  the  park. 


All  interested  individuals, 
organizations,  and  agencies  are 
encouraged  to  provide  comments, 
suggestions,  and  relevant  information. 
All  written  comments  regarding  the 
current  and  future  fire  management 
program  must  be  postmarked  or 
transmitted  not  later  than  60  days 
following  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 
Immediately  upon  determining  this  date 
it  will  be  posted  on  the  park's  Web  site. 
To  request  the  scoping  materials  or  to 
provide  comments,  please  contact: 
Superintendent,  Golden  Gate  National 
Recreation  Area,  Fort  Mason,  Building 
201,  San  Francisco,  CA  94123.  Attn: 
Fire  Management  Plan.  E-mail 
comments  or  requests  for  scoping 
materials  cuid  information  on  meeting 
locations  may  be  transmitted 
electronically  to 

GOGA_Public_Affairs@nps.gov  (the 
subject  line  should  indicate  "EIS 
Scoping  for  FMP"). 

Oiu-  practice  is  to  make  conunents, 
including  respondent  names  and  home 
addresses,  available  for  public  review 
during  regular  business  hours.  If 
individuals  submitting  comments 
request  that  their  name  and/or  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  at  the  beginning  of  the 
comments.  There  also  may  be 
circLunstances  wherein  the  NPS  may 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or  ' 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses;  and, 
anonymous  comments  may  not  be 
considered. 

Decision:  Availability  of  the  draft  EIS 
and  fire  management  plan  for  review 
and  written  comment  will  be 
announced  in  the  Federal  Register,  as 
well  as  via  direct  mailing  and 
announcements  in  local  and  regional 
media.  At  this  time  it's  expected  these 
dociunents  will  be  available  for  public 
review  in  August  2004.  Availability  of 
the  final  EIS  will  be  similarly 
announced  (which  at  this  time  is 
expected  to  occur  not  sooner  than 
January  2005).  As  a  delegated  EIS,  the 
official  responsible  for  the  NEPA 
decision  is  the  Regional  Director,  Pacific 
West  Region,  National  Park  Service. 
Subsequently,  the  official  responsible 
for  implementation  would  be  the 
Superintendent,  Golden  Gate  National 
Recreation  Area. 


Dated:  July  25,  2003. 

Arthur  EEck, 

Deputy  Regional  Director,  Pacific  West 
Region. 

[FR  Doc.  03-19962  Filed  8-5-03:  8:45  am) 

BILUNG  CODE  4312-FN-F 


INTERNATIONAL  TRADE 
COMMISSION 

(USITC  SE-03-026] 

Sunshine  Act  Meeting 

AGENCY  HOLCNNG  THE  MEETING:  United 
States  International  Trade  Commission. 
TIME  AND  DATE:  August  13,  2003.  at  11 

a.m. 

PLACE:  Room  101.  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202)  205-2000, 

STATUS:  Open  t64he  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  No.  731-TA-1047 
(Preliminary)  (froning  Tables  and 
Certain  Parts  Thereof  from  China) — 
briefing  and  vote.  (The  Commission  is 
ciurently  scheduled  to  transmit  its 
determination  to  the  Secretary  of 
Commerce  on  or  before  August  14,  2003; 
Commissioners'  opinions  are  currently 
scheduled  to  be  transmitted  to  the 
Secretary  of  Commerce  on  or  before 
August  21,  2003.) 

5.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  August  4.  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-20203  Filed  8-4-03;  2:27  pm) 
BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

United  States  v.  Mountain  Health  Care, 
P.A.  Civil  Action  No.  1:02CV28&-T 
(W.D.N.C);  Response  to  Public 
Comments 

Notice  is  hereby  given  piu-suant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16{b)-(h),  that  Public 
Comments  and  the  Response  of  the 
United  States  have  been  filed  with  the 
United  States  District  Court  for  the 
Western  District  of  North  Carolina  in 
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United  State'  v.  Mountain  Health  Care, 
PA.  Civil  Ac  ion  No.  1:02CV288-T 
(W.D.N.C.  fifed  December  13.  2002).  On 
December  13i  2002,  the  United  States 
filed  a  Complaint  alleging  that 
defendant,  NiDuntain  Health  Care,  P.A. 
("MCH")  and  its  physician  owners  and 
members,  resirained  competition  in  the 
sale  of  physitjian  services  to  managed 
health  care  purchasers,  in  violation  of 
section  1  of  t^ie  Sherman  act,  15  U.S.C. 
1.  The  propol  ed  Final  Judgment,  filed  at 
the  same  timi  t  as  the  Complaint, 
requires  MH( !  to  dissolve. 

Public  com  ment  was  ijnvited  within 
the  statutory  50-day  comment  period. 
Such  Comments,  and  the  Responses 
thereto,  are  h  jreby  published  in  the 
Federal  Regis  ter  and  have  been  filed 
with  the  Cou  t.  Copies  of  the  Complaint, 
Stipulation,  f  roposed  Final  Judgment, 
Competitive  !  mpact  Statement,  Public 
Comments  ar  d  the  Response  of  the 
United  States  are  available  for 
inspection  in  Room  4000  of  the 
Antitrust  Div  sion,  Department  of 
Justice,  1401  A  Street,  NW. 
Washington,  DC  20530  (telephone:  202- 
307-0001)  an  d  at  the  Office  of  the  Clerk 
of  the  United  States  District  Court  for 
the  Western  1  listrict  of  North  Carolina, 
Room  212,  4(  1  West  Trade  Street, 
Charlotte,  No  rth  Carolina. 

Copies  of  a  ly  of  these  materials  may 
be  obtained  i  pon  request  and  payment 
of  a  copying  fee. 

Constance  K.  B  obinson, 

Director  of  Ope.  rations.  Antitrust  Division: 
[FR  Doc.  03-1'  967  Filed  8-5-03;  8:45  am] 

BILLING  CODE  44'  0-11-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

[DEA  #  237R] 

Controlled  Substances:  Proposed 
Revised  Aggregate  Production  Quotas 
for  2003 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Notice  of  proposed  revised  2003 
aggregate  production  quotas. 

SUMMARY:  This  notice  proposes  revised 
2003  aggregate  production  quotas  for 
controlled  si^bstances  in  Schedules  I 
and  n  of  the  Controlled  Substances  Act 
(CSA). 

DATES:  Comments  or  objections  must  be 
received  on  or  before  August  27,  2003. 
ADDRESSES:  Send  conunents  or 
objections  to  the  Acting  Administrator, 
Drug  Enforcement  Administration, 
Washington,  DC  20537,  Attn.:  DEA 
Federal  Register  Representative  (CCR). 
FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Drug 
Enforcement  Administration, 
Washington,  DC  20537,  Telephone: 
(202) 307-7183. 

SUPPLEMENTARY  INFORMATION:  Section 
306  of  the  CSA  (21  U.S.C.  826)  requires 
that  the  Attorney  General  establish 
aggregate  production  quotas  for  each 
basic  class  of  controlled  substance  listed 
in  Schedules  I  and  II.  This 
responsibility  has  been  delegated  to  the 
Administrator  of  the  DEA  by  §  0.100  of 
Title  28  of  the  Code  of  Federal 
Regulations. 


On  December  19.  2002,  DEA 
published  a  notice  of  established  initial 
2003  aggregate  production  quotas  for 
certain  controlled  substances  in 
Schedules  I  and  II  (67  FR  77809).  This 
notice  stipulated  that  the  DEA  would 
adjust  the  quotas  in  early  2003  as 
provided  for  in  part  1303  of  Title  21  of 
the  Code  of  Federal  Regulations. 

The  proposed  revised  2003  aggregate 
production  quotas  represent  those 
quantities  of  controlled  substances  in 
Schedules  I  and  n  that  may  be  produced 
in  the  United  States  in  2003  to  provide 
adequate  supplies  of  each  substance  for: 
The  estimated  medical,  scientific, 
research  and  industrial  needs  of  the 
United  States;  lawful  export 
requirements;  and  the  establishment 
and  maintenance  of  reserve  stocks. 
These  quotas  do  not  include  imports  of 
controlled  substances  for  use  in 
industrial  processes. 

The  proposed  revisions  are  based  on 
a  review  of  2002  year-end  inventories, 
2002  disposition  data  submitted  by 
quota  applicants,  estimates  of  the 
medical  needs  of  the  United  States, 
product  development,  and  other 
information  available  to  the  DEA. 

Therefore,  under  the  authority  vested 
in  the  Attorney  General  by  section  306 
of  the  CSA  of  1970  (21  U.S.C.  826), 
delegated  to  the  Administrator  of  the 
DEA  by  §  0.100  of  Title  28  of  the  Code 
of  Federal  Regulations,  the  Acting 
Administrator  hereby  proposes  the 
following  revised  2003  aggregate 
production  quotas  for  the  following 
controlled  substances,  expressed  in 
grams  of  anhydrous  acid  or  base: 


Basic  class 


Previously  estab- 
lished initial  2003 
quotas 


Proposed  revised 
2003  quotas 


Schedule  I 


2, 5-DimettK)xy  Amphetamine 

2.5-Dimethoxy-  l-ethylamphetamine  (DOET) 

3-Methylfentan|  I 

3-Methylthiofen  ;anyl 

3,4-Mefhylene<]  bxyamphetami 

3,4-Methylenecl  oxy 

3,4-Methylene<J  oxymethamphetam 

3,4,5-Trimetho)i  yamphetami 

4-Bromo-2,5 

4-Bromo-2,5 

4-Methoxyamp<iet, 

4-Methylamlno(|ex 

4-Methyl-2,5 

5-Methoxy-3,4- 

Acetyl-alpha-i 

Acetyldihydroc(ideine 

Acetylmethadol 

Allylprodine 


ine  (MDA)  

-N-ethylamphetamine  (MDEA) 
ine  (MDMA)  ... 

me  .- 

Dinethoxyamphetamine  (DOB) 

Di Tiethoxyphenethylamine  (2-CB)  .... 
amine. 


Di  Tiethoxyamphetamine  (DOM) 
i/lethylenedioxyamphetamine  . 

mi  jthylfentanyl 


Alphacetylmeth  idol 
Alpha-ethyltryp  am 
Alphameprodin  5 
Alphamethadol 


ine 


9,501,000 

2 

4 

2 

15 

10 

19 

2 

2 

2 

r 

2 
2 
2 
2 
2 
2 
7 
2 
2 
2 


9,501,000 

2 

4 

2 

15 

10 

19 

2 

2 

2 

■7 
2 
2 
2 
2 
3 
2 
7 
2 
2 
2 
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Basic  class 


Alpha-methylfentanyl  

Alpha-methylthiofentanyl ... 
Aminorex 


Benzylmorphine  

Betacetylmethadol  

Beta-hydroxy-3-methylfentanyl 

Beta-hydroxyfentanyl 

Betameprodine 

Betamethadol 

Betaprodine 

Bufotenine 

Cathinone 

Codeine-N-oxide  

Diethyltryptamine  

Difenoxin  


Dihydromorphine 

Dimethyltryptamine  

Gamma-hydroxybutyric  acid 
Heroin  


Hydromorphinol 

Hydroxypethidine  

Lysergic  acid  diethylamide  (LSD) 

Marihuana  

Mescaline 

Methaqualone  

Methcathinone 

Methyldihydromorphine 

Morphine-N-oxide 

N,N-Dimethylamphetamine 

N-Ethyl-1-Phenylcyclohexylamine  (PCE)  

N-Ethylamphetamine  

N-Hydroxy-3,4-Methylenedioxyamphetamine 

Noracymethadol 

Norlevorphanol 

Normethadone 

Normorphine  

Para-fluorofentanyl  .„ 

Phenomorphan  

Pholcodine  

Propiram 


Previously  estat>- 

lished  initial  2003 

quotas 


1 

45 


Psilocybin 

Psilocyn 

Tetrahydrocannabinols 

Thiofentanyi  

Trimeperidine 


2 
2 

17 
2 

2 

2 

2 

2 

2 

2 

2 

12 

202 

2 

9,000 

,101,000 
3 

566,000 

5 

2 

2 

61 

840,000 
7 
9 
9 
2 
202 
7 
5 
7 
2 
2 
52 
7 
57 
2 
2 
2 

415,000 
2 
2 

131,000 
2 
2 


Proposed  revised 
2003  quotas 


Schedule  II 


1 -Phenylcyclohexylamine  

1  -Piperidinocyclohexanecartwnitrile  (PCC) 

Alfentanil  

Alphaprodine 

Amobarbital 

Amphetamine 

Cocaine 


Codeine  (tor  sale)  

Codeine  (for  conversion) 

Dextropropoxyphene 

Dihydrocodeine 

Diphenoxylate 

Ecgonine 


Ethylmorphine 

Fentanyl  ., 

Glutefhimide 

Hydrocodone  (for  sale)  

Hydrocodone  (for  conversion)  

Hydromorphone  

Isomethadone  

Levo-alphacetylmethadol  (LAAM) 

Levomethorphan  

Levorphanol  

Meperidine 


12 

10 

700 

2 

451,000 

10,987,000 

171,000 

43,494,000 

43,559,000 

67,365,000 

741,000 

501,000 

31,000 

12 

733,000 

1,002 

29,243,000 

3,800,000 

1.409,000 

12 

12 

2 

8,600 

9.649,000 


2 

2 

17 

2 

2 

2 

2 

2 

2 

2 

2 

12 

352 

2 

9,000 

1.101,000 

3 

20,000,000 

5 

2 

2 

61 

840,000 

7 

9 

9 

2 

352 

7 

5 

7 

2 

2 

52 

7 

57 

2 

2 

2 

415,000 

2 

2 

131,000 

2 

2 


12 

10 

700 

2 

0 

10,987,000 

175,000 

43,494,000 

43.559,000 

167,365,000 

741,000 

546,000 

33.000 

12 

804,000 

1,002 

29,543,000 

3,800,000 

1.620.000 

12 

12 

2 

8,600 

9,753.000 
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Basic  class 


Previously  estab- 
lished initial  2003 
quotas 


Proposed  revised 
2003  quotas 


sale) 


s«le) 


Metazocine 

Methadone  (for 

Methadone  Intermediate 

Methamphetami  ie 
tion  product 
and- 1,000  grains 

Methylphenidate 

Morphine  (for 

Morphine  (for  cc^version) 

Nabilone  

Noroxymorphonfe 

Noroxymofphoni  i 

Opium  

Oxycodone  (for 

Oxycodone  (for 

Oxymorphone 

Pentobarbital  ... 

Phencyclidine  .. 

Phenmetrazine 

Phenylacetone 
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[704,000  grams  of  levo-desoxyephedrine  for  use  in  a  non-controlled,  non-prescrip- 

420,000  grams  for  methamphetamine  mostly  for  conversion  to  a  Schedule  III  product; 

for  methamphetamine  (for  sale)] 
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The  Acting  Administrator  hereby 
certifies  that  this  action  will  have  no 
significant  impact  upon  small  entities 
whose  interests  must  be  considered 
under  the  Regulatory  Flexibility  Act,  5 
U.S.C.  601  et  seq.  The  establishment  of 
aggregate  production  quotas  for 
Schedules  I  and  II  controlled  substances 
is  mandated  by  law  and  by  international 
treaty  obligations.  The  quotas  are 
necessary  to  provide  for  the  estimated 
medical,  scientific,  research  and 
industrial  needs  of  the  United  States,  for 
export  requirements  and  the 
establishment  and  maintenance  of 
reserve  stocks.  While  aggregate 
production  quotas  are  of  primary 
importance  to  large  manufacturers,  their 
impact  upon  small  entities  is  neither 
negative  nor  beneficial.  Accordingly,  the 
Acting  Administrator  has  determined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis. 

This  action  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988  Civil 
Justice  Reform. 

This  action  will  not  result  in  the 
expenditure  by  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

This  action  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  action  will 
not  result  in  an  annual  effect  on  the 


economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

The  DEA  makes  every  effort  to  write 
clearly.  If  you  have  suggestions  as  to 
how  to  improve  the  clarity  of  this 
regulation,  call  or  write  Frank  L. 
Sapienza,  Chief,  Drug  &  Chemical 
Evaluation  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington.  DC  20537, 
Telephone:  (202)  307-7183. 

Dated:  July  31,2003. 
William  B.  Simpkins, 

Acting  Administrator. 

[PR  Doc.  03-19954  Filed  a-5-03;  8:45  am). 

B4LLING  CODE  4410-09-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Emergency 
Review;  Comment  Request 

August  1,  2003. 

The  Department  of  Labor  has 
submitted  the  following  (see  below)    ' 
information  collection  request  (ICR). 
utilizing  emergency  review  procedures, 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  OMB  approval 
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has  been  requested  by  August  5,  2003. 
A  copy  of  this  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation,  contact 
Darrin  King  on  202-693-4129  (This  is 
not  a  toll  free  number)  or  email: 
king.  daiTin@dol.gov. 

Comments  and  questions  about  the 
ICR  listed  below  should  be  forwarded  to 
the  Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration,  Room  10235, 
Washington,  DC  20503. 

The  Office  of  Management  cind  Budget 
is  particularly  interested  in  .comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Agency:  Employment  and  Training 
Administration. 

Title:  Request  for  Determination  of 
Eligibility  to  Apply  For  the  Alternative 
Trade  Adjustment  Assistance  (ATAA) 
Program  for  Older  Workers. 

OMB  Number:  1205-NEW. 

Affected  Public:  Individuals  or 
Households;  Businesses  or  other  for- 
profit;  and  State,  Local,  or  Tribal 
Government. 

Annualized  Reporting  Burden  (time 
measured  in  hours): 


Number 

of 
respond- 
ents 

Esti- 
mated 
time  per 
response 

Number  of 
reports 

Total 
burden 

4,100 

.017 

4,100           68 

Total  Burden  Hours:  68 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Description:  The  Trade  Act  of  2002 
(Pub.  L.  107-210)  amends  the  Trade  Act 
of  1974  and  establishes  an  Alternative 


Trade  Adjustment  Assistance  (ATAA) 
program  for  older  workers  effective 
August  6,  2003.  Section  246  of  Title  II,. 
Chapter  2  of  the  Trade  Act  of  1974,  as 
amended  by  the  Trade  Act  of  2002, 
requires  the  Secretary  of  Labor  to 
provide  the  opportunity  for  a  group  of 
workers  on  whose  behalf  a  petition  for 
Trade  Adjustment  Assistance  is  filed  to 
request  that  the  group  of  workers  be 
certified  for  the  alternative  trade 
adjustment  assistance  program  at  the 
time  the  petition  is  filed.  The  Request 
for  Determination  of  Eligibility  to  Apply 
for  the  Alternative  Trade  Adjustment 
Assistance  (ATAA)  Program  for  Older 
Workers  establishes  a  temporary  format 
for  making  such  a  request.  The 
Department  is  currently  seeking 
approval  of  a  new  TAA  petition  form 
(ETA  9109)  that  includes  the  option  to 
request  certification  for  ATAA.  The 
Federal  Register  notice  was  published 
on  July  7.  2003,  68  FR  40301  with  a 
comment  due  date  of  9/5/2003.  The 
Department  will  consider  comments 
received  in  response  to  this  notice  as 
well  as  comments  received  in  response 
to  the  July  7,  2003  notice  in  finalizing 
the  petition  form. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-20082  Filed  8-4-03;  10:40  am] 

BILLING  CODE  4S1(>^30-P 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Notice  of  Public  Availabitity  of 
Department  of  Labor  s  Revised  Year 
2002  Inventory 

AGENCY:  Office  of  the  Secretary,  Labor. 
ACTION:  Notice  of  availability  of  revised 
Department  of  Labor  Year  2002  FAIR 
Act  Inventory. 

SUMMARY:  In  accordance  with  Section 
2(c)(2)(B)  of  the  Federal  Activities 
Inventory  Reform  (FAIR)  Act,  31  U.S.C. 
501  et  seq.,  annoiuicement  is  made  of 
the  availability  of  revisions  to  the 
Department  of  Labor's  Year  2002  FAIR 
Act  Inventory,  for  which  the  Office  of 
Management  and  Budget  published  an 
initial  notice  of  availability  in  the 
Federal  Register  on  February  6,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Alejandro,  Deputy  Director, 
Business  Operations  Center,  Office  of 
the  Assistant  Secretary  for 
Administration  and  Management,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Room  S-1524, 
Washington,  DC  20210.  Telephone  202- 
693-4026. 


SUPPLEMENTARY  INFORMATION:  As  a  result 
of  the  resolution  of  challenges  to  the 
Inventory  by  interested  parties  under 
Section  3  of  die  FAIR  Act,  the 
Department  of  Labor  has  made 
subsequent  revisions  to  its  2002 
Inventory,  changing  the  classification  of 
fovu  Full-Time  Equivalent  (FTE) 
positions  From  "commercial"  to 
"inherently  goverrunental."  The  four 
FTE  affected  by  the  revisions  are  as 
follows — 

1  FTE — Benefits  Review  Board 
(Function  Code  T820,  Washington,  DC) 

1  FTE — Employment  Standards 
Administration  (Function  Code  B910, 
Atlanta,  GA) 

1  FTE— Mine  Safety  and  Health 
Administration  (Function  Code  D930, 
Lake  wood,  CO) 

1  FTE — Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  (Fimction  Code  D704, 
Washington,  DC) 

The  revised  inventory  may  be  viewed 
at  the  Department  of  Labor's  public  Web 
site  at:  http://www.dol.gov/oasam/ 
programs/boc/2002-commercial- 
activities.htm.  Arrangements  to  receive 
an  alternative  format  may  be  made  by 
contacting  the  named  individual. 

Signed  at  Washington,  DC,  this  30th  day  of 
July,  2003. 

Patrick  Pizzella, 

Assistant  Secretary  for  Administration  and 

Management. 

[FR  Doc.  03-20005  Filed  8-5-03:  8:45  am] 

BILLING  CODE  4S10-23-P 


PACIFIC  NORTHWEST  ELECTRIC 
POWER  AND  CONSERVATION 
PLANNING  COUNCIL 

Mainstem  Amendments  to  Columbia 
River  Basin  Fish  and  Wildlife  Program 

agency:  Pacific  Northwest  Electric 
Power  and  Conservation  Planning 
Council  (Northwest  Power  and 
Conservation  Council,  Council). 
ACTION:  Notice  of  final  action  adopting 
the  2003  Mainstem  Amendments  to  the 
Council's  Columbia  River  Basin  Fish 
and  Wildlife  Program. 

SUMMARY:  Pursuant  to  Section  4(h)  of 
the  Pacific  Northwest  Electric  Power 
Plaiming  and  Conservation  Act  of  1980 
(16  U.S.C.  839  et  seq.),  the  Council  has 
amended  its  2000  Columbia  River  Basin 
Fish  and  Wildlife  Program  by  adding 
what  are  called  the  2003  Mainstem 
Amendments. 
On  March  14,  2001,  the  Council 
requested  that  «tate  and  federal  fish  and 
wildlife  agencies,  Indian  tribes  and 
others  submit  recommendations  for 
amendments  to  the  Coimcil's  Fish  and 
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principles.  The  fundamental  elements  of 
the  revised  program  are  the  vision, 
which  describes  what  the  program  is 
trying  to  accomplish  with  regard  to  fish 
and  wildlife  and  other  desired  benefits 
from  the  river;  basinwide  biological 
objectives,  which  describe  in  general  the 
fish  and  wildlife  population  and  habitat 
characteristics  needed  to  achieve  the 
vision;  implementation  strategies, 
which  will  guide  or  describe  the  actions 
needed  to  achieve  the  desired  ecological 
conditions;  and  a  scientific  foundation, 
which  links  these  elements  and  explains 
why  the  Council  believes  certain  kinds 
of  actions  should  result  in  desired 
habitat  conditions  and  why  these 
conditions  should  improve  fish  and 
wildlife  populations  in  the  desired  way. 

The  program  amendments  in  2000  set 
the  stage  for  the  subsequent  phases  of 
the  program  revision  process,  in  which 
the  Council  will  adopt  specific 
objectives  and  strategies  for  the  river's 
mainstem  and  tributary  subbasins, 
consistent  with  the  basinwide  vision, 
objectives  and  strategies  in  the  program 
and  its  underlying  scientific  foundation. 
This  notice  concludes  the  adoption  of  a 
set  of  program  amendments  relevant  to 
the  mainstem  Columbia  and  Snake 
rivers.  The  Council  next  intends  to 
incorporate  specific  objectives  and 
measures  for  tributaries  into  the 
program  in  locally  developed  subbasin 
plans  for  the  more  than  60  subbasins  of 
the  Columbia  River. 

The  role  of  the  mainstem  amendments 
was  described  in  the  2000  Fish  and 
Wildlife  Program,  in  the  section  on 
Basinwide  Hydrosystem  Strategies  and 
in  the  section  entitled  Schedule  for 
Further  Rulemakings.  The  Council 
repeated  this  guidance  in  the  March  14, 
2001 ,  request  for  mainstem  amendment 
recommendations.  The  mainstem 
amendments  were  to  contain  the 
specific  objectives  and  strategies  (or 
measures)  for  the  federal  operating 
agencies  and  others  to  implement  in  the 
mainstem  Columbia  and  Snake  rivers  to 
protect,  mitigate  and  enhance  fish  and 
wildlife  affected  by  the  development 
and  operation  of  hydroelectric  facilities 
while  assuring  the  region  an  adequate, 
efficient,  economical  and  reliable  power 
supply.  The  final  amendments  thus 
include  objectives  and  strategies  relating 
to,  among  other  matters: 

•  The  protection  and  enhancement  of 
mainstem  habitat,  including  spawning, 
rearing,  resting  and  migration  areas  for 
salmon  and  steelhead,  resident 
salmonids  and  other  anadromous  and 
resident  fish: 

•  System  water  management: 

•  Passage  spill  at  mainstem  dams; 

•  Adult  ana  juvenile  passage 
modifications  at  mainstem  dams; 


•  Juvenile  fish  transportation; 

•  Reservoir  elevations,  operational 
requirements  and  habitat  conditions  to 
protect  resident  fish  and  wildlife; 

•  Water  quality  conditions;  and 

•  Research,  monitoring  and 
evaluation. 

In  developing  the  mainstem 
amendments,  the  Council  asked  the 
recommending  entities  to  consider, 
among  other  things,  the  consistency  of 
their  mainstem  recommendations  with 
the  basinwide  provisions  in  the  2000 
Fish  and  Wildlife  Program,  especially 
the  role  of  a  mainstem  plan  in  a 
multispecies,  habitat-based,  basinwide 
program.  The  Council  evaluated  the 
mainstem  recommendations  and  the 
draft  and  final  program  amendments  for 
consistency  with  the  program 
framework  elements  adopted  in  2000, 
including  the  vision,  biological 
objectives,  habitat  emd  hydrosystem 
strategies,  and  underlying  scientific 
principles.  The  Council  also  evaluated 
the  draft  and  final  amendments  for 
consistency  with,  and  a  basis  in,  the 
mainstem  recommendatiops,  as 
explained  in  the  findings. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
final  2003  Mainstem  Amendments, 
which  include  the  appendices  with  the 
findings  on  recommendations  and  the 
power  system  analysis,  can  be  found  on 
the  Council's  website,  at  http:// 
vxTvw.nwcouncil.org/fw/program/ 
mainstem/DefauIt.htm.  You  may  also 
contact  the  Council's  central  office  for  a 
copy,  by  telephone  at  1-503-222-5161 
or  1-800--152-5161;  by  fax  at  1-503- 
795-3370;  or  by  e-mail  at 
info@nwcouncil.org. 

Stephen  L.  Crow, 

Executive  Director. 

(PR  Doc.  03-19975  Filed  8-5-03;  8:45  am) 

BILLING  CODE  7905-01 -P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Approval  of  Amendment  to  Special 
Withdrawal  Liability  Rules  for 
International  Longshoremen's  and 
Warehousemen's  Union-Pacific 
Maritime  Association  Pension  Plan 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  approval. 

SUMMARY:  The  International 
Longshoremen's  and  Warehousemen's 
Union-Pacific  Maritime  Association 
Pension  Plan  requested  the  Pension 
Benefit  Guaranty  Corporation  ("PBGC") 
to  approve  a  second  amendment  to  a 
special  withdrawal  liability  rule  for 
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employers  that  maintain  the  Plan.  PBGC 
approved  the  original  rule  in  1984  and 
an  amended  version  in  1998.  49  FR 
6043  (February  16,  1984);  63  FR  27774 
(May  20,  1998).  PBGC  published  a 
Notice  of  Pendency  of  the  Request  for 
Approval  of  a  second  amendment  on 
June  13,  2003  (68  FR  35462)  ("Notice  of 
Pendency").  In  accordance  with  the 
provisions  of  the  Employee  Retirement 
Income  Security  Act  of  1974,  PBGC  is 
now  advising  the  public  that  the  agency 
has  approved  the  requested  amendinent 
-  with  certain  modifications. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gennice  D.  Brickhouse,  Attorney,  Office 
of  the  General  Counsel,  Pension  Benefit 
Guaranty  Corporation,  1200  K  Street, 
NW.,  Washington,  DC  20005-4026; 
Telephone  202-326-4020  (For  TTY/ 
TDD  users,  call  the  Federal  Relay 
Service  toll-free  at  1-800-877-8339  and 
ask  to  be  connected  to  202-326-4020). 
SUPPLEMENTARY  INFORMATION: 

Background 

As  explained  in  the  Notice  of 
Pendency  (see  68  FR  35463-65),  the 
International  Longshoremen's  and 
Warehousemen's  Union-Pacific 
Maritime  Association  Pension  Plan 
("Plan")  has  since  1984  operated  under 
a  special  modification  to  the  usual 
employer  withdrawal  liability  rules  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  ("ERISA"),  as 
amended  by  the  Multiemployer  Pension 
Plan  Amendments  Act  of  1980,  Public 
Law  96-364,  94  Stat.  1208-1311.  Under 
section  4201  of  ERISA,  an  employer 
who  incurs  either  a  complete  or  partial 
withdrawal  from  a  defined  benefit 
multiemployer  pension  plan  becomes 
liable  for  a  proportional  share  of  the 
plan's  imfunded  vested  benefits.  The 
statute  specifies  that  a  "complete 
withdrawal"  occurs  whenever  an 
employer  either  permanently  (1)  ceases 
to  have  an  obligation  to  contribute  to  the 
plan,  or  (2)  ceases  all  operations  covered 
under  the  plan.  See^RISA  section 
4203(a).  Under  the  second  test, 
therefore,  an  employer  who  closes  or 
sells  its  operations  will  incur 
withdrawal  liability.  Under  the  first  test, 
an  employer  who  remains  in  business 
but  who  no  longer  has  an  obligation  to 
contribute  to  the  plan  also  suffers 
liability.  The  "partial  withdrawal" 
provisions  of  sections  4205  and  4206 
impose  a  lesser  measure  of  liability 
upon  employers  who  greatly  reduce,  but 
do  not  entirely  eliminate,  the  operations 
that  generate  contributions  to  the  plan. 

The  withdrawal  liability  provisions  of 
ERISA  are  a  critical  factor  in 
maintaining  the  solvency  of  these 
pension  plans  and  reducing  claims 


made  on  the  multiemployer  plan 
guaranty  fund  maintained  by  PBGC, 
which  is  much  less  robustly  funded 
than  the  comparable  single  employer 
fund.'  In  the  absence  of  withdrawal 
liability  rules,  an  employer  who 
participates  in  an  underfunded 
multiemployer  plan  would  have  a 
powerful  economic  incentive  to  reduce 
expenses  by  withdrawing  from  the  plan 
at  the  first  convenient  opportunity. 

Congress  nevertheless  allowed  for  the 
possibility  that,  in  certain  industries, 
the  fact  that  particular  employers  go  out 
of  business  (or  cease  operations  in  a 
specific  geographic  region)  might  not 
result  in  permanent  damage  to  the 
pension  plan's  contribution  base.  In  the 
case  of  the  construction  industry,  for 
example,  the  work  must  necessarily  take 
place  at  the  construction  site;  if  that 
work  generates  contributions  to  the 
pension  plan,  it  does  not  much  matter 
which  employer  performs  the  work.  Put 
another  way,  if  a  construction  employer 
goes  out  of  business,  or  stops  operations 
in  a  geographic  area,  pension  plan 
contributions  will  not  diminish  if  a 
second  employer  who  contributes  to  the 
plan  fills  the  void.  The  plan's 
contribution  base  is  damaged,  therefore, 
only  if  the  employer  stops  contributing 
to  the  plan  but  continues  to  perform 
construction  work  in  the  jurisdiction  of 
the  collective  bargaining  agreement. 

This  reasoning  led  Congress  to  adopt 
a  special  definition  of  the  term 
"withdrawal"  for  construction  industry 
plans.  Section  4203(b)(2)  of  ERISA 
provides  that  a  complete  withdrawal 
occurs  only  if  an  employer  ceases  to 
have  an  obligation  to  contribute  under 
a  plan,  but  the  employer  nevertheless 
performs  previously  covered  work  in 
the  jurisdiction  of  the  collective 
bargaining  agreement  at  any  time  within 
five  years  after  the  employer  ceased  its 
contributions. 2  There  is  a  parallel  rule 
for  partial  withdrawals  fi-om 
construction  plans.  Under  section 
4208(d)(1)  of  ERISA,  "(ajn  employer  to 
whom  section  4203(b)  (relating  to  the 
building  and  construction  industry) 
applies  is  liable  for  a  partial  withdrawal 
only  if  the  employer's  obligation  to 
contribute  under  the  plan  is  continued 
for  no  more  than  an  insubstantial 


'  The  PBGC  multiemployer  guaranty  fund 
receives  only  S25  million  in  annual  premiums.  In 
contrast,  the  single  employer  funds  received 
premiums  of  $787  million  in  the  2002  fiscal  year. 
PBGC  Pension  Insurance  Data  Book  2002  at  2. 

2  Section  4203(c)(1)  of  ERISA  applies  a  similar 
definition  of  complete  withdrawal  to  the 
entertainment  industry,  except  that  the  pertinent 
jurisdiction  is  the  jurisdiction  of  the  plan  rather 
than  the  jurisdiction  of  the  collective  bargaining 
agreement.  No  plan  has  ever  requested  PBGC  to 
determine  that  it  shares  the  characteristics  of  an 
entertainment  plan. 


portion  of  its  work  in  the  craft  and  area 
jurisdiction  of  the  collective  bargaining 
agreement  of  the  type  for  which 
contributions  are  required." 

Section  4203(f)  of  ERISA  provides 
that  PBGC  may  prescribe  regulations 
under  which  plans  that  are  not  in  the 
construction  industry  may  be  amended 
to  use  special  withdrawal  liability  rules 
similar  to  those  that  apply  to 
construction  plans.  Under  the  statute, 
the  regulations  "shall  permit  the  use  of 
special  withdrawal  liability  rules  *   *   * 
only  in  industries"  that  PBGC 
determines  share  the  characteristics  of 
the  construction  industry.  In  addition, 
each  plan  application  must  demonstrate 
that  the  special  rule  "will  not  pose  a 
significant  risk  to  the  [PBGC]  insurance 
system."  Section  4208(e)(3)  of  ERISA 
provides  for  parallel  treatment  of  partial 
withdrawal  liability  rules. 

The  regulation  on  Extension  of 
Special  Withdrawal  Liability  Rules  (29 
CFR  part  4203),  prescribes  the 
procedures  a  multiemployer  plan  must 
follow  to  request  PBGC  approval  of  a 
plan  amendment  that  establishes  special 
complete  or  partial  withdrawal  liability 
rules.  Under  29  CFR  4203.3(a),  a 
complete  withdrawal  rule  must  be 
similar  to  the  statutory  provision  that 
applies  to  construction  industry  plans 
imder  section  4203(b)  of  ERISA.  Any 
special  rule  for  partial  withdrawals 
must  be  consistent  with  the 
construction  industry'  partial 
withdrawal  provisions. 

Each  request  for  approval  of  a  plan 
amendment  establishing  special 
withdrawal  liability  rules  must  provide 
PBGC  with  detailed  financial  and 
actuarial  data  about  the  plan.  In 
addition,  the  applicant  must  provide 
PBGC  with  information  about  the  effects 
of  withdrawals  on  the  plan's 
contribution  base.  As  a  practical  matter, 
the  plan  must  demonstrate  that  the 
characteristics  of  employment  and  labor 
relations  in  its  industry  are  sufficiently 
similar  to  those  in  the  construction 
industry  that  use  of  the  construction 
rule  would  be  appropriate.  Relevant 
factors  include  the  mobility  of  the 
employees,  the  intermittent  nature  of 
the  employment,  the  project-by-project 
nature  of  the  work,  extreme  fluctuations 
in  the  level  of  an  employer's  covered 
work  under  the  plan,  the  existence  of  a 
consistent  pattern  of  entry  and 
withdrawal  by  employers,  and  the  local 
nature  of  the  work  performed. 

PBGC  will  approve  a  special 
withdrawal  liability  rule  only  if  a 
review  of  the  record  shows  that: 

(1)  The  industry  has  characteristics 
that  would  make  use  of  the  special 
construction  withdrawal  rules 
appropriate;  and 
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would  not  be  aversely 
adoption  of  the  special 

of  the  application  and  all 

,  PBGC  may  approve 
in  the  form  proposed  by 
the  application 


(2)  The  plaj  i 
affected  by  thp 
rule. 

After  reviei  v 
public  commi  jnts 
the  amendme  at 
the  plan,  appi  ove 

subject  to  cor  ditions  or  revisions,  or 
deny  the  appI  ication 

Previous  Agei  icy  Action  Involving  This 
Plan 


tie; 


of  Pendency  explained 
operates  under  a 
o  the  employer 
liability  rules  of  ERISA,  as 
Multiemployer  Pension 
Amendi^ents  Act  of  1980  (see  68 
Under  the  initial 

special  Plan  rule-which 
in  1984  [see  49  FR 
complete  withdrawal  occurs  if 
employer  permanently 
an  obligation  to 
he  Plan,  and:  (1) 
jerform  work  of  the  type 
contributions  to  the  Plan  are 
previously  required  at 
C(iast  port  in  the  United 

such  work —  without 


The  Notice 
how  the  Plan 
modiftcation 
withdrawal 
amended  by 
Plan 

FR  35463-65 
recension  of 
was  approvec 
6043}— a 
a  contributini 
ceases  to  have 
contribute  to 
Continues  to 
for  which 
currently  or 
any  Pacific 
States;  (2) 


resi  imes 


renewal  of  the  obligation  to  contribute — 
at  any  time  before  the  end  of  the  fifth 
Plan  Year  commencing  after  the 
obligation  ceased;  (3)  sells  or  transfers  a 
substantial  portion  of  its  business  or 
assets  to  another  person  that  performs 
such  work  without  having  an  obligation 
to  make  contributions  to  the  Plan;  or  (4) 
is  found  to  have  ceased  Plan 
contributions  in  connection  with  the 
withdrawal  of  all,  or  substantially  all, 
employers  from  the  Plan  as  described  in 
4219(c)(1)(D)  of  ERISA.  Parallel 
provisions  were  adopted  for  partial 
withdrawals. 

Because  the  Plan  had  a  substantial 
shortfall  between  assets  and  vested 
liabilities,  the  1984  approval  was 
conditioned  upon  the  satisfaction  of 
twin  contribution  tests  crafted  to  protect 
Plan  participants  and  the  PBGC.  First, 
the  Plan  was  amended  to  provide  that 
"[cjontributions  for  each  Plan  Year  shall 
be  not  less  than  the  total  administrative 
costs  and  benefits  to  be  paid  by  the 
Trustee  during  the  Plan  Year."  Second, 
the  Plan  committed  itself  to  satisfy  a 
"Funding  Goal"  designed  to  ensure  that 
the  Plan  accumulated  sufficient  assets  to 
pay  for  the  massive  benefit  promises 


already  made-but  not  yet  paid  for-by  the 
bargaining  parties.  The  Plan  was 
required  to  become  50%  funded  within 
10  years,  and'had  to  achieve  80% 
funding  in  accordance  with  this 
schedule: 


Plan  year 

Percent 

10 

50 

1 1  

53 

12  : 

56 

13 ; 

59 

14 

62 

15 ."■. 

65 

16 

68 

17 

71 

18   

74 

19            

77 

20  and  over  

80 

As  a  result  of  these  measures,  the  ' 
funded  status  of  the  Plan  improved  over 
the  next  decade,  even  though  the 
bargaining  parties  instituted  continuous 
benefit  improvements  under  which  the 
monthly  benefit  accruals  promised 
under  the  labor  contract  rose  by  270%, 
fi-om  $26  in  1983  to  $70  in  1996.  This 
trend  is  illustrated  by  table  that  the  Plan 
presented  to  PBGC  in  1997. 


Table  1  .—Summary  of  Actuarial  Valuation  Results  ' 


Valuation  date 


7/1/96 


7/1/95 


7/1/94 


7/1/93 


7/1/92 


7/1/91 


actKe 


nonti  ily 
(0  30) 


as  sets 


Number  of 
Number  of  retired 
Monthly  benefit 
Maximum  m 
Contributions 
Benefits  (000) 
Market  value 
Net  minimum 
Normal  cost,  including 
Unfunded   accrjjed 

(000) 
Unfunded  liabiljty 

value)  (000) 
Valuation  interest 


participants  . 
participants 
accrual  rate  ... 
benefit 


fundi 


(000)  

ing  cfiarges  w/o  credit  balance  (000) 

operating  expenses  (000)  

liability   (assets  at  nnarket  value) 


—vested  benefits  (assets  at  mar1<et 
rate 


8,185 

9,049 

70 

2.450 

99,700 

96,900 

1,329,082 

79,154 

20,527 

534,416 

354,821 
6.5 


7,856 

9,236 

69 

2,415 

99,696 

94,963 

1,143,335 

85,787 

19,180 

637,646 

462,132 
6.5 


7.682 

9,244 

69 

2,415 

99,023 

92,437 

957,661 

81,247 

17,831 

710,802 

530,092 
6.5 


8,141 

8,979 

69 

2,415 

87,316 

85,293 

950.030 

80,034 

18,529 

664.096 

476,168 
6.5 


8,339 

9,132 

39 

1,365 

74,139 

71,321 

835,063 

47,307 

12,821 

341,037 

N/A 
6.5 


8,469 

9.214 

37 

1,295 

71 ,074 

68,848 

746.993 

43,987 

12,334 

360,009 

N/A 
6.5 


'  Taken  from 


ictuarial  reports  submitted  by  the  Plan  to  PBGC  in  1997. 


The  1997  Amendments 

In  1997,  the  trustees  of  the  Plan 
submitted  a  p  "oposed  revision  of  their 
special  rules  1  o  the  PBGC.  Their 
submission  re  presented  that  employer 
contributions  that  equaled  benefit 
payments  anc  administrative  expenses 
would  exceed  the  limits  for  tax- 
deductibility  $et  forth  in  the  Internal 
Revenue  Coda.  The  trustees  requested 
PBGC  allow  tnem  to  eliminate  the 
contribution  ioor  requirement,  and  the 
agency  appro'  'ed  a  modified  version  of 
the  request  in  1998.  63  FR  27774.  Under 
the  modificat:  on,  the  "annual 
contribution  ( qual  to  annual  benefit 


payments"  rule  was  waived  imless  the 
Plan  became  less  than  85%  funded;  if 
the  Plan  failed  the  85%  Funding  Goal, 
then  employer  "[c]ontributions  in  the 
following  Plan  Year  shall  be  not  less 
than  the  lesser  of  the  Plan's  benefit 
payments  and  administrative  expenses 
or  "the  amount  required  to  increase  the 
Funding  Percentage  *   *   *  to  eighty-five 
percent  (85%)."  63  FR  27777.  If  the  Plan 
failed  to  satisfy  these  remedial 
measures,  the  special  withdrawal 
liability  rule  would  become  void. 


The  Background  of  the  Proposed 
Second  Amendment 

In  autumn  2002,  the  Director  of  the 
Federal  Mediation  and  Conciliation 
Service  ("FMCS")  urgently  requested 
the  staff  of  the  Secretary  of  Labor  and 
the  Executive  Director  of  PBGC  to  _ 
provide  technical  comments  and 
observations  about  pension-related 
issues  to  the  International 
Longshoremen's  and  Warehousemen's 
Union  ("ILWU")  and  U.S.  based 
representatives  of  the  Pacific  Maritime 
Association  ("PMA").  Those  parties 
were  then  negotiating  a  new  collective 
bargaining  agreement  for  west  coast 
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ports.  Under  most  circumstances  the 
PBGC  would  not  become  involved  in 
private  sector  labor  negotiations.  As 
stated  in  the  Notice  of  Pendency, 
however,  the  2002  negotiations  were 
extraordinary  in  several  respects. 
Despite  the  personal  efforts  of  the 
Chairman  of  the  FMCS,  the  parties 
reached  a  bargaining  deadlock  and  a 
lockout  was  called  that  paralyzed  the 
west  coast  docks.  For  the  first  time  in  a 
generation,  the  United  States 
government  invoked  the  provisions  of 
the  Taft-Hartley  Act  and  obtained  an 
-injunction  from  a  federal  court  to  halt 
the  work  stoppage  and  reopen  the  ports. 
The  FMCS  vouched  that  no  agreement 


could  be  reached  unless  federal  pension 
agencies  provided  informal  reactions  to 
proposed  modifications  to  the  1984  and 
1998  recensions  of  the  rule. 

On  that  basis,  PBGC  listened  to 
various  proposals  and  provided  the 
FMCS  and  the  parties  with  general 
guidance  concerning  benefit  increases 
and  temporary  changes  to  the  Funding 
Goal.  The  ILWU  and  PMA  represented 
that  compliance  with  the  85%  Funding 
Goal  would  prevent  them  from 
bargaining  for  an  increase  in  pension 
benefits  to  a  level  that  was  sufiiciently 
attractive  to  convince  current  workers  to 
acquiesce  in  work  rule  changes  and 
employment  reductions  desired  by  the 


PMA  shipping  interests.  They  argued 
also  that  PMA  "could  not  afford"  to 
honor  the  "equal  contribution  and 
benefit  payment"  rule  because  PMA 
"needed  to  invest  elsewhere  in  the 
industry." 

The  parties  reached  an  agreement  in 
November  of  2002  but  did  not  finalize 
their  pension  proposals  and  submit 
them  for  formal  approval  PBGC  until 
March  29,  2003: 

Prior  to  the  November  2002 
amendments,  the  Plan  was  said  to  be  in 
compliance  with  the  85%  Funding  Goal 
established  under  the  1998  recension  of 
the  special  rule. 


Table  2.— Select  Financial  Data  Submitted  by  Plan  on  March  28,  2003 


Assets  .-. 

Vested  Benefits  

Active  Participants .^ 

Contributions 

Benefit  Payments  

Plan  Assets  As  Multiple  of  Benefits 


Plan  year  end- 
ing 
June  30,  1997 


$1.63  billion  ... 
$1.69  billion  ... 

8,315  

$104  million  ... 
$101.5  million 
16.1  


Plan  year  end- 
ing 
June  30,  1998 


$1.91  billion  ... 
$1.66  billion  ... 

8,859  

$35.0  million  .. 
$108.0  million 
17.7  


Plan  year  end- 
ing 
June  30,  1999 


$2.16  billion  ... 
$1.63  billion  ... 

9,572  

$28.8  million  .. 
$110.6  million 
19.6  


Plan  year  end-  '  Plan  year  end- 
ing ing 
June  30,  2000      June  30.  2001 


$2.40  billion  ... 
$1.83  billion  ... 

9,395  

$32.5  million  .. 
$126.4  million 
19.0  


$2.22  billion  ... 
$1.99  billion  ... 

10,070  

$26.9  million  .. 
$132.9  million 
16.6  


Plan  year  end- 
ing 
June  30,  2002 


$1 .93  billion. 
$1.84  billion. 
10,113. 
$23.5  million. 
$154  million. 
12.5. 


Materials  that  the  Plan  submitted  to 
PBGC  in  March  2003,  however, 
indicated  that  the  cost  of  the  2002 
benefit  increases  caused  the  Plan  to  fail 
the  Funding  Goal  from  July  2002 


through  July  2012.  Thus,  the  Plan  would     would  otherwise  need  to  satisfy  the 
require  annual  "catch-up"  contributions     "minimum  funding"  provisions  of  the 
equal  to  benefit  payments.  The  "catch         Internal  Revenue  Code, 
up"  contributions,  however,  would 
greatly  exceed  the  amount  the  Plan 


Table  3.— Segal  Company  Projected  PBGC  Funding  Percentages 

[Submitted  to  plan  on  March  10,  2003] 


Year 

Funding 

level 
(percent) 

Benefit  pay- 
ments 
(millions) ' 

Code  fund- 
ing 
(millions) 

2002  

87 
84 
80 
76 
71 
67 
68 
71 
76 
82 
88 

$154 
167 
179 
192 
211 
230 
238 
247 
253 
259 
264 

23 

44 

72 

98 

122 

148 

213 

303 

304 

304 

2003  

2004 

2005  : , 

2006 

2007  : 

2008  

2009  : 

2010 

2011 

2012  

304 

Decision  on  the  Proposed  Second 
Amendment 

The  statute  and  the  implementing 
regulation  state  that  PBGC  must  m^e 
two  factual  determinations  before  it 
approves  a  request  for  an  amendment 
that  adopts  a  special  withdrawal 
liability  rule.  ERISA  section  4203(f):  29 
CFR  4203.4(a).  First,  on  the  basis  of  a 
showing  by  the  plan,  PBGC  must 
determine  that  the  amendment  will 
apply  to  an  industry  that  has 


characteristics  that  would  make  use  of 
the  special  rules  appropriate.  Second, 
PBGC  must  determine  that  the  plan 
amendment  will  not  pose  a  significant 
risk  to  the  insurance  system.  PBGC's 
discussion  on  each  of  those  issues 
follows.  After  review  of  the  record 
submitted  by  the  Plan,  and  having 
received  no  public  comments,  PBGC  has 
entered  the  following  determinations. 


1.  What  Is  the  Nature  of  the  Industry? 

In  determining  whether  an  industry 
has  the  characteristics  that  would  make 
an  amendment  to  special  rules 
appropriate,  an  important  line  of 
inquiry  is  the  extent  to  which  the  Plan's 
contribution  base  resembles  that  found 
in  the  construction  industry.  This 
threshold  question  requires 
consideration  of  the  effect  of  employer 
withdrawals  on  the  Plan's  contribution 
base. 
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The  charac  eristics  of  the  west  coast 
longshore  in(  ustry  that  supported 
approval  of  s  )ecial  withdrawal  liability 
rules  in  1984  and  1998  apparently 
continue  to  a  jply  today.  Specifically, 
work  coverec  under  the  Plan  is 
dependent  or  the  comings  and  goings  of 
ocean-going  \  essels  at  west  coast  ports. 
The  work  mu  st  be  performed  at  the  port 
of  embarkati(  n  or  debarkation.  Thus, 
the  work  will  continue  to  be  covered  by 
the  Plan  unle  >s  future  shipping  is 
diverted  to  Q  inadian,  Mexican  or 
Central  Amer  ican  ports. 

In  addition  an  employer  in  this 
industry  cam  ot  withdraw  from  the  Plan 
while  contini  ling  to  perform  longshore 
work  at  Pacif  c  ports:  longshore  work 
along  the  ent  re  west  coast  of  the  United 
States  for  all  <  )cean-going  dry  cargo  work 
is  covered  un  der  collective  bargaining 
agreements  tl  at  require  contributions  to 
the  Plan.  Beci  luse  the  entire  coast  is  one 
bargaining  ur  it.  and  all  ports  through 
which  ocean-  ^oing  dry  cargo  is  shipped 
are  completer  organized  by  the  ILWU, 
it  is  not  feasible  to  load  or  unload  cargo 
unless  contrilutions  being  paid  to  the 
Plan.  Moreov  ;r,  a  former  employer  who 
did  resume  o  )erations  on  a 
noncontribut  iry  basis  would  inciu 
withdrawal  liibilitv. 


2.  What  Is  the 
to  PBGC  and 


Exposure 
increased  benefits 
over  50% 
year  of  servic^ 
a  participant 
of  service  (as 
benefit  rises 
Thus,  benefit 
substantially, 
that  Congress 
for  multiemp 
guaranteed  b4nefit 
33  years  of 
to  $13,365.  It 
exposure  has 

Risk  a  floss 
considered 
record  indicated 
a  low  risk  of 
funds.  The 
because  actuarial 
from  July 

'   *   *  show  a 


se  -vice 


;($7.  7 
hcs 


increase  in  anrfia 
million  to  S99 
Plan  assets 
Plan  income 
benefit  payouts . 
industry  have 
suggest  that  th 
likely  to  remai 
Plan  are  made 
dry  cargo  .  * 
contribution 
of  one  employi 


Exposure  and  Risk  of  Loss 
Participants? 

he  bargaining  parties  have 
for  active  workers  by 
1  $95  a  month  for  each 
to  $150  per  month.  For 
vho  retires  with  33  years 
IS  typical)  the  annual 
f  om  $37,620  to  $59,400. 
liabilities  will  rise 
It  should  also  be  noted 
raised  the  PBGC  guarantee 
oyer  plans  in  2001:  the 
for  a  participant  with 
has  risen  from  $6435 
follows  that  PBGC's 
increased. 
When  the  PBGC 
is  question  in  1998,  the 

that  the  Plan  presented 
Dss  to  PBGC  guaranty 
y  expressed  this  view 
reports  for  the  period 
through  July  1996: 

s  table  Plan  population,  an 
1  contributions  ($71.1 
million),  and  an  increase  in 
million  to  $1,329  billion), 
also  consistently  exceeded 
The  Plan  and  the  covered 
I  nique  characteristics  that 
Plan's  conUibution  base  is 
stable.  Contributions  to  the 
vith  respect  to  all  west  coast 
Consequently,  the  Plan's 
is  secure  and  the  departure 
from  the  Plan  is  not  likely 


ag  sncy i 


1991 


b<5e 


to  have  an  adverse  effect  on  the  contribution 
base  so  long  as  the  level  of  shipping  does  not 
decline. 

As  noted  in  the  tables  (supra)  the  risk 
of  loss  has  increased  due  to  the  funding 
pressure  that  the  Plan  will  encounter 
due  to  a  combination  of  (1)  reduced 
contributions  ^;  and  (2)  increased  benefit 
costs  spread  across  a  fixed  or  declining 
number  of  employers. 

Conclusion.  The  Plan  should  continue 
to  resemble  a  construction  plan  so  long 
as  virtually  all  foreign-flag  shipping 
flows  into  and  out  of  west  coast  ports, 
and  so  long  as  U.S.  labor  relations  law 
continues  to  treat  the  ILWU  as  the 
exclusive  bargctining  representative  of 
all  west  coast  dockworkers.  However,  if 
either  condition  should  change,  the 
Plan's  contribution  base  would  be  at 
risk.  In  addition,  the  Plan  will  be  less 
robust  than  it  was  in  1998,  and  the 
economic  pressures  that  plan  funding 
will  place  on  contributing  employers 
(and,  indirectly,  the  workforce)  will 
increase  dramatically  after  2009 — which 
is  exactly  the  point  when  the  Plan  falls 
to  its  lowest  level  of  funding.  In  view  of 
the  foregoing,  approval  of  the 
amendment  should  be  conditioned,  for 
each  of  the  plan  years  commencing  from 
July  2003  through  July  2012,  upon  the 
Plan's  compliance  with  the  enhanced 
reporting,  disclosiu'e  and  certification 
requirements. 

Wherefore,  the  following  amendments 
are  approved  to  the  enumerated  sections 
of  the  ILWU-PMA  Pension  Agreement: 

In  paragraph  4.4042(c)(iv),  the 
"Accelerated  Funding  Schedule"  shall 
be  65%  for  each  plan  year  commencing 
from  July  2002  through  July  2007;  and 
rising  by  three  percent  each  yeai 
thereafter  until  it  reaches  80%  in  the 
plan  year  commencing  July  1,  2012, 
remaining  at  80%  for  all  years 
thereafter; 

In  paragraph  4.4042(c)(vi),  the  table  is 
amended  to  state  a  Funding  Percentage 
of  65%  for  each  plem  year  commencing 
from  July  2002  through  July  2007;  and 
rising  by  three  percent  each  year 
thereafter  until  it  reaches  83%  in  the 
plan  year  commencing  July  1,  2013,  and 
then  increasing  to  85%  for  the  plan  year 
commencing  July  1,  2014,  and  all 
subsequent  years; 

Paragraph  4.402(c)(v}  may  be 
amended  to  allow  for  revisions  of 
certain  actuarial  assumptions  as  set 
forth  in  the  experience  study  and 
recommendation  of  the  plan  actuary  in 
January  2003,  but  such  revised 


-*  If  the  "contributions  must  equal  benefit 
payments"  provision  of  the  1984  amendment  had 
been  retained,  this  Plan  would  have  received  an 
additional  S639  million  in  contributions  between 
1997  and  2003. 


assumptions  may  apply  only  to  plan 
years  commencing  after  June  30,  2002; 
provided,  however. 

That  the  foregoing  amendments  are 
approved  subject  to  the  following 
reporting  requirements; 

(1)  The  Plan  shall  provide  PBGC  with 
copies  of  all  actuarial  valuation  reports, 
as  well  as  drafts  of  such  reports,  within 
5  business  days  after  the  reports  or 
drafts  are  received  by  any  of  the  Plan, 
its  trustees,  the  ILWU  or  the  PMA; 

(2)  The  Plan  shall  provide  PBGC  with 
copies  of  all  independent  auditor's 
reports  and  financial  statements,  as  well 
as  drafts  thereof,  within  5  business  days 
after  the  reports  or  drafts  are  received  by 
any  of  the  Plan,  its  trustees,  the  ILWU 
or  the  PMA;  and 

(3)  The  annual  actuarial  certification 
heretofore  filed  by  the  Plan  with  PBGC 
shall,  for  all  plan  years  that  commence 
after  July  1,  2003,  be  filed  with  PBGC  no 
later  than  90  days  after  the  close  of  the 
plan  year  (unless  this  period  is  extended 
by  PBGC  for  good  cause  shown),  and 
this  certification  shall  state  whether  the 
contributions  received  by  the  Plan  are  at 
least  equal  to  the  amounts  listed  under 
column  4  (headed  "Code  Funding")  of 
Table  3  of  this  Notice  of  Approval. 

Based  on  the  facts  of  this  case  and  the 
representations  and  statements  made  in 
connection  with  the  request  for 
approval,  PBGC  has  determined  that  the 
Plan  Amendment  modifying  special 
withdrawal  liability  rules  (1)  will  apply 
only  to  an  industry  that  has 
characteristics  that  would  make  the  use 
of  special  withdrawal  liability  rules 
appropriate,  and  (2)  will  not  pose  a 
significant  risk  to  the  insurance  system. 
Therefore,  PBGC  hereby  grants  the 
Plan's  request  for  approval  of  a  plan 
amendment  modifying  special 
withdrawal  liability  rules,  as  set  forth 
herein.  The  Plan  must  agree  to  certify 
annually  its  compliance  with  the 
conditions  set  forth  at  49  FR  6043  and 
63  FR  27774,  as  modified  by  this  Notice 
of  Approval,  with  such  certification  to 
be  filed  within  the  deadlines  established 
in  this  Notice  of  Approval.  Should  the 
Plan  wish  to  again  amend  these  rules  at 
any  time,  PBGC  approval  of  the 
amendment  will  be  required.  In  the 
absence  of  extraordinary  circumstances, 
the  PBGC  will  not  approve  any 
amendments  with  retroactive  effect. 

Issued  at  Washington,  DC,  on  this  31st  day 
of  July,  2003. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  03-19956  Filed  8-5-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48259;  File  No.  SR-NASD- 
2003-107] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers  Delaying  the  Implementation 
Date  of  Amendments  to  Article  VIII 
(District  Committees  and  District 
Nominating  Committees)  of  the  By- 
Laws  of  NASD  Regulation,  Inc. 

July  30,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  8, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  NASD.  NASD 
has  designated  the  proposed  rule  change 
as  "constituting  a  stated  policy,  practice 
or  interpretation"  under  subparagraph 
(f)(1)  of  Rule  19b-4  under  the  Act,3 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  proposes  to  delay  imtil  January 
1,  2004,  the  implementation  date  of 
recent  amendments  to  Article  VIII 
(District  Committees  and  District 
Nominating  Committees)  of  the  By-Laws 
of  NASD  Regulation,  Inc.*  NASD  filed 
SR-NASD-2003-55  to  streamline  the 
nomination  and  election  processes 
governing  NASD  District  Committees 
and  District  Nominating  Committees 
("Committees"),  modernize 
commimication  procedures,  and 
improve  the  consistency  among  the 
Committees  across  all  districts.  The 
proposed  rule  change  would  not  involve 
changes  to  the  rule  text. 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 
.5  17CFR240.19b-4(f)(l). 

*  See  Securities  Exchange  Act  Release  No.  48015 
Oune  11.  2003),  68  FR  35926  (June  17,  2003)  (SR- 
NASD-2003-55)  ("SR-NASD-2003-55").  The 
operative  date  under  SR-NASD-2003-55  was  July 
6,  2003.  NASD  proposes  that  the  implementation 
date  be  delayed  to  January  1,  2004,  notwithstanding 
that  this  proposal  inadvertently  was  filed  after  the 
operative  date  under  SR-NASD-2003-55. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  jind  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

I .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  notify  the  Commission  and 
other  interested  parties  of  the  delay  in 
implementation  of  recent  amendments 
to  Article  VHI  of  the  By-Laws  of  NASD 
Regulation,  Inc.  ("Article  VUI") 
established  by  SR-NASD-2003-55  until 
January  1,  2004.  On  March  21,  2003, 
NASD  filed  a  proposed  rule  change  to 
streamline  the  nomination  and  election 
processes  governing  District  Committees 
and  District  Nominating  Committees, 
modernize  communication  procedures, 
and  improve  the  consistency  among  the 
Committees  across  all  districts.  On  June 

II,  2003,  the  SEC  published  a  notice  of 
filing  and  immediate  effectiveness  of  the 
proposed  rule  change.  The  proposed 
rule  change  was  subject  to  a  30-day 
delayed  operative  period  beginning  on 
June  6,  2003,  the  date  NASD  filed 
Amendment  No.  3  to  the  File  No.  SR- 
NASD-2003-55,  and  ending  on  July  6. 
2003. 

However,  NASD's  election  cycle  for 
District  Committees  and  District 
Nominating  Committees  for  this  year  is 
already  underway.  As  the  amendments 
to  Article  VUI  were  not  effective  prior  to 
the  start  of  this  year's  election  cycle, 
NASD  is  conducting  these  elections  in 
accordance  with  the  provisions  of 
Article  VIII  effective  prior  to  the  filing 
of  SR-NASD-2003-55.  In  order  to  avoid 
any  confusion  among  participants  and 
to  prevent  any  disruption  in  the  election 
procedures  by  adopting  amendments  in 
the  middle  of  the  election  cycle,  NASD 
proposes  to  delay  the  implementation 
date  of  the  amendments  to  Article  VIII 
until  January  1,  2004. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 


of  Section  15A(b)(6)  of  the  Act, »  which 
requires,  among  other  things,  that  NASD 
rules  must  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
NASD  believes  that  delaying  the 
implementation  date  of  the  amendments 
to  ArUcle  VIII  of  the  By-Uws  of  NASD 
Regulation,  Inc.  imtil  January  1,  2004, 
will  permit  this  year's  Committee 
elections  to  proceed  in  an  orderly 
fashion  under  existing  procedures.  Any 
change  to  existing  procedures  in  the 
middle  of  the  current  Committee 
election  cycle  may  cause  unnecessary 
confusion  to  participants  and  disrupt 
the  election  process. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  chemge. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  NASD  as  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule  under 
Rule  19b-4(f)(l)  under  the  Act,^  which 
renders  the  proposal  effective  upon 
receipt  of  this  filing  by  the  Commission. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
this  proposed  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


>  15  U.S.C.  78£>-3(bM6). 
0  17  CFR  240.19b-4(f)(l). 


46674 


Federal  Register/ Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Notices 


Commission, 
Washington 
the  submissidn 
amendments 
with  respect 
change  that 
Commission, 
communicatibns 
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450  Fifth  Street,  NW.. 
X:  20549-0609.  Copies  of 

,  all  subsequent 
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change  between  the 
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ission,  by  the  Division  of 
on,  pursuant  to  delegated 


For  the  Comi  i 
Market  Regulat 
authority.' 

Margaret  H.  Mi  iFarland. 
Deputy  Secreta  y. 
[FR  Doc.  0.3-20  326  Filed  8-5-03;  8:45  ami 
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[Release  No.  344-48258;  File  No.  SR-Amex- 
2003-06] 

Self-Regulatdry  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  ^o.  1  Thereto  by  the 
American  Stock  Exchange  LLC 
Relating  to  Mandatory  Continuing 
Education  for  All  floor  Members  and 
Mandatory  Continuing  Education  and 
initial  Test  Requirements  for  Floor 
Clerks  of  Members  and  Member  Firms 


July  30.  2003 

On  Februar^ 
Stock  Exchan  51 
"Exchange"), 
and  Exchange 
("Commissioi 
19(b)(1)  of  th< 
of  1934  ("Act 
thereunder, 
revise  its  perl  armance 
allocations 
2003,  the  Amtx 
rale  change 


(  jKi 


M7CFR20O 

'  15  U.S.C.  78sl 

» 17  CFR  240.1 

3  See  Letter 
General  Counsel 
Assistant  Directoi 
Commission 
No.  1").  In  Amen^ent 
replaced  the  ori 
exchange  staled 


■  froi  1 


li 


3,  2003,  the  American 
ie  LLC  ("Amex"  or 
filed  with  the  Securities 
Commission 
"),  pursuant  to  Section 
Securities  Exchange  Act 
•)  1  and  Rule  19b-4 
proposed  rule  change  to 
evaluation  and 
pijocedures.  On  May  21, 
amended  the  proposed 


31  -3(a 


a)(12). 
If. 
<b-*. 

Ivonne  L.  Natal.  Associate 

Amex,  to  Katherine  A.  England. 

Division  of  Market  Regulation 

I  May  20.  2003  ("Amendment 

No.  1.  the  Exchange 

filing  in  its  entirety.  The 

anticipates  implementing 


Under  the  proposed  rule,  Amex 
proposes  to  adopt  Amex  rule  359  titled 
the  Mandatory  Continuing  Education  for 
all  Floor  Members  and  Mandatory 
Continuing  Education  and  Initial  Test 
Requirements  for  Floor  Clerks  of 
Members  and  Member  Firms. 
Specifically,  newly  hired  floor  clerks 
with  no  previous  floor  experience  will 
be  tested  within  a  three-month  on-the- 
job  training  period.  Additionally, 
newly-hired  specialist  clerks  with  no 
previous  experience  as  specialists  or 
specialist  clerks  will  be  subject  to  the 
training  and  exam  requirement  of  a  floor 
clerk.  Furthermore,  a  specialist  clerk 
will  be  required  to  complete  the  on-the- 
job  and  classroom  training  related  to  the 
job  of  specialist  clerk.  The  proposed 
rule  change  also  institutes  an  annual, 
mandatory  continuing  education 
program  for  members  and  their 
employees.  Failure  to  attend  a 
mandatory  continuing  education  session 
may  result  in  a  fine  being  imposed 
under  the  General  Rule  Violations 
Section  of  the  Exchange's  Minor  rule 
Violation  Fine  System.  Finally,  the 
continuing  education  program  will  be 
financed  by  levying  an  annual  fee  of  $50 
for  each  participant. 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  June  25, 
2003.*  The  Commission  received  no 
comments  on  the  proposal. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange.  ^ 
Specifically,  the  Commission  finds  that 
the  proposed  rule  change  promotes  the 
objectives  of  Section  6(b)(5)  of  the  Act,** 
which  requires  among  other  things,  that 
the  rules  of  the  Exchange  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  hee  and 
open  market  and  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest.  In 
addition,  the  Commission  finds  that  the 


giial 


proposed  Rule  359  within  eight  months  of  approval 
by  the  Commission. 

*  See  Securities  Exchange  Act  Release  No.  48041 
(June  17.  2003).  68  FR  37882  (June  25,  2003). 

^  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

"15  U.S.C.  78f(b)(5). 


proposed  rule  change  is  consistent  with 
Section  6(b)(6}  because  it  provides  a 
sanction  under  Amex's  Minor  Rule 
Violation  Fine  System  for  failure  to 
comply  with  the  continuing  education 
requirement. 

The  Commission  also  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  Section  6(c)(3)(B) 
because  it  provides  the  Exchange  with 
a  means  to  measure  a  newly  hired  floor 
clerk  or  specialist  clerk's  ability  and 
qualifications  as  well  as  to  ensure  that 
Amex  members  and  persons  associated 
with  members  meet  standards  of 
training,  experience,  and  competence. 
By  requiring  all  current  members  and 
their  employees  to  attend  annual 
mandatory  continuing  education 
training,  the  Exchange  assists  the 
members  and  their  employees  admitted 
to  the  Exchange's  trading  floor  to 
understand  critical  regulatory  and 
operational  issues  affecting  the 
exchange  and  the  securities  industry. 
The  Commission  believes  that  Amex's 
proposal  to  require  members  and  their 
employees  to  participate  in  an 
education  program  before  being 
permitted  to  act  as  members  is 
appropriate  and  consistent  with  Section 
6(c)(3)(B). 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-Amex-2003- 
06),  as  amended,  be,  and  hereby  is, 
approved. 

For  the  Commissions,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland 

Deputy  Secretary. 

|FR  Doc.  03-20027  Filed  8-5-03;  8:45  am] 

BtLUNG  CODE  8010-01-M 


DEPARTMENT  OF  STATE 
[Public  Notice  4433] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"Fragments  From  the  Temple  Mount  of 
Herod  the  Great:  Archaeology  News 
From  the  Holy  Land" 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 


'  15  U.S.C.  78s(b)(2). 

0  17  CFR  200.30-3(a)(12). 
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2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1,  1999,  Delegation  of  Authority 
No.  236  of  October  19,  1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  [68  FR  1987-5], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "Fragments 
from  the  Temple  Mount  of  Hefod  the 
Great;  Archaeology  News  fi-om  the  Holy 
Land,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
.  also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Field  Museum  from  on  or  about 
September  5,  2003,  until  on  or  about 
March  14,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  natioijal  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  the  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  July  23.  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
ofState. 

(FR  Doc.  03-20011  Filed  8-5-03;  8:45  ani] 

BILUNG  CODE  4710-08-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4432] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Romanovs  Collect:  European  Art  From 
the  Hermitage" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,e*  seq.;  22  U.S.C.  6501  note,  et 
seq.],  Delegation  of  Authority  No.  234  of 
October  1,  1999,  Delegation  of  Authority 
No.  236  of  October  19, 1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  (68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "The 
Romanovs  Collect:  European  Art  from 


the  Hermitage,"  imported  from  abroad 
for  temporary  exhibition  within  the 
United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  University  of  Michigan 
Museum  of  Art  from  on  or  about 
September  21,  2003.  until  on  or  about 
November  23,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  the  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  July  23,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

[FR  Doc.  03-20012  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  4710-0»-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Transportation  Labor-Management 
Board  Meeting 

agency:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice  of  meeting. 

summary:  The  U.S.  Department  of 
Transportation  (DOT)  announces  a 
meeting  of  the  Transportation  Labor- 
Management  Board  (Board).  Notice  of 
the  meeting  is  required  under  the 
Federal  Advisory  Committee  Act. 
TIME  AND  place:  The  Board  will  meet  on 
Wednesday,  August  27,  2003,  at  2  p.m., 
at  the  U.S.  Department  of 
Transportation,  Nassif  Building,  room 
3246,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  The  room  is 
located  on  the  3rd  floor. 
TYPE  OF  MEETING:  The  meeting  is  open  to 
the  public.  Please  note  that  visitors 
without  a  government  identification 
badge  should  enter  the  Nassif  Building 
at  the  Southwest  lobby,  for  clearance  at 
the  Visitor's  Desk.  Seating  will  be 
available  on  a  first-come,  first-served 
basis.  Handicapped  individuals  wishing 
to  attend  should  contact  DOT  to  obtain 
appropriate  accommodations. 
POINT  OF  contact:  Stephen  Gomez, 
Workforce  Environment  and  Pay 


Division,  M-13,  U.S.  Department  of 
Transportation,  Nassif  Building,  400 
Seventh  Street,  SW.,  room  7411, 
Washington,  DC  20590,  (202)  366-9455 
or  4088. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  meeting  is  to  receive  a 
briefing  on  the  Federal  Personnel  and 
Payroll  System  (FPPS)  and  hear  status 
reports  from  three  subcommittees  on 
Human  Capital,  Competitive  Sourcing, 
and  the  Labor  Relations  Climate  Survey. 

Public  Participation:  We  invite 
interested  persons  and  organi2ations  to 
submit  comments.  Mail  or  deliver  your 
comments  or  recommendations  to 
Stephen  Gomez  at  the  address  shown 
above.  Comments  should  be  received  by 
August  18,  2003  in  order  to  be 
considered  at  the  August  27th  meeting. 

Issued  in  Washington.  DC,  on  July  31. 
2003. 

For  the  U.S.  Department  of  Transportation. 
Linda  Moody, 

Associate  Director,  Workforce  Environment 
and  Pay  Division. 

[FR  Doc.  03-20053  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration      * 
Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  title  49 
Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  aind  the  petitioner's 
arguments  in  favor  of  relief. 

Maryland  Department  of 
Transportation  Waiver  Petition  Docket 
Number  FRA-2003-15193 

Maryland  Department  of 
Transportation  (MARC)  seeks  a 
temporary  waiver  of  compliance  with 
the  Passenger  Equipment  Safety 
Standards,  49  CFR  part  238  section  103 
as  it  pertains  to  fire  Safety  Analysis; 
Section  303  and  305  as  they  pertain  to 
exterior  and  interior  calendar  day 
inspection;  Section  307  as  it  pertains  to 
periodic  inspection;  and  Section  311  as 
it  pertains  to  periodic  brake  equipment 
single  car  test,  for  nine  retired  passenger 
coaches  built  by  the  Budd  Company  in 
1949.  If  the  waiver  is  granted,  MARC 
will  perform  required  inspections  with 
the  exception  of  the  fire  Safety  Analysis 
to  the  nine  cars  and  store  the  equipment 
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Issued  in  W^hington,  DC,  on  July  30 
2003 
Grady  C.  Cothin 

Deputy  Associi  \te 
Standards  and 
[FR  Doc.  03-2 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2003-15470] 

Reopening  of  Comment  Period  on 
Whether  Nonconforming  2003 
■Mitsubishi  Evolution  VIII  Left  Hand 
Drive  Passenger  Cars  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Reopening  of  comment  period. 

SUMMARY:  This  document  announces  the 
reopening  of  the  comment  period  on  a 
petition  for  NHTSA  to  decide  that  2003 
Mitsubishi  Evolution  VIII  left  hand 
drive  (LHD)  passenger  cars  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States.     ' 
DATES:  The  closing  date  for  comments 
on  the  petition  is  August  6,  2003. 
ADDRESSES:  Comments  are  to  be 
submitted  to:  Docket  Management, 
Room  PL-401.  400  Seventh  Street,  SW., 
Washington,  DC  20590.  [Docket  hours 
are  from  9  am  to  5  pm).  Anyone  is  able 
to  search  the  electronic  form  of  all 
comments  received  into  any  of  our 
dockets  by  the  name  of  the  individual 
submitting  the  document  (or  signing  the 
comment,  if  submitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  review  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  1 1 ,  2000 
(Volume  65,  Number  70:  Pages  19477- 
787)  or  you  may  visit  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Coleman  Sachs,  Office  of  Vehicle  Safety 
Compliance,  NHTSA  (202-366-3151). 
SUPPLEMENTARY  INFORMATION:  On  June 
30,  2003,  NHTSA  published  a  notice  (at 
68  FR  38750)  that  it  had  received  a 
petition  to  decide  that  nonconforming 
2003  Mitsubishi  Evolution  VIII  LHD 
passenger  cars  are  eligible  for 
importation  into  the  United  States.  The 
notice  solicited  public  comments  on  the 
petition  and  stated  that  the  closing  date 
for  comments  is  July  30,  2003. 

This  is  to  notify  the  public  that 
NHTSA  is  reopening  the  comment 
period  on  this  petition,  and  allowing  it 
to  run  until  August  6,  2003.  This 
reopening  is  based  on  a  request  dated 
July  29,  2003,  fi-om  Mitsubishi  Motors 
North  America,  Inc.  ("Mitsubishi"),  the 
U.S.  representative  of  the  vehicle's 
manufacturer.  Mitsubishi  stated  that  the 
reopening  was  needed  because  it  had 
yet  to  complete  a  technical  analysis  of 


the  petition  that  it  is  conducting  in 
Japan.  Mitsubishi  explained  that  its 
analysis  has  taken  "longer  than  initially 
expected  because  there  are  a  number  of 
significant  engineering  issues  raised  by 
the  petition's  discussion  of  the  steps 
required  for  modifying  the 
nonconforming  Mitsubishi  Evolution 
VIII  passebger  cars  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards."  The  company  stated  that 
"these  engineering  issues  require  careful 
analysis  and  comparison  between 
conforming  and  nonconforming 
models."  The  company  also  noted  that 
it  has  recently  retained  outside  counsel 
to  assist  in  preparing  its  comments,  and 
that  "additional  time  has  been  needed 
both  to  familiarize  counsel  with  the 
issues,  to  address  issues  raised  by 
counsel,  and  to  narrow  the  issues  under 
review."  Mitsubishi  requested  that  the 
comment  period  be  reopened  and 
allowed  to  run  for  a  period  of  one  week 
from  the  original  closing  date. 

NHTSA  has  granted  Mitsubishi's 
request.  All  comments  received  before 
the  close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(B)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authoritv 
at  49  CFR  1.50  and  501.8. 

Kennetii  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 

[FR  Dor.  03-20056  Filed  8-5-03;  8:45  am]    . 

BILUNG  CODE  4910-59-(> 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Petition  for  Exemption  From  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard;  DaimlerChrysler 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Grant  of  petition  for  exemption. 

SUMMARY:  This  document  grants  in  full 
the  petition  of  DaimlerChrysler 
Corporation,  (DaimlerChrysler)  for  an 
exemption  of  a  high-theft  line,  the 
Chrysler  Town  and  Country,  from  the 
parts-marking  requirements  of  the 
Federal  Motor  Vehicle  Theft  Prevention 
Standard.  This  petition  is  granted 
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because  the  agency  has  determined  that 
the  antitheft  device  to  be  placed  on  the 
line  as  standard  equipment  is  likely  to 
be  as  effective  in  reducing  and  deterring 
motor  vehicle  theft  as  compliance  with 
the  parts-marking  requirements  of  the 
Theft  Prevention  Standard. 
DATES:  The  exemption  granted  by  this 
notice  is  effective  beginning  with  model 
year  (MY)  2005. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rosalind  Proctor,  Office  of  Planning  and 
Coipsumer  Standards,  NHTSA,  400 
Seventh  Street,  SW.,  Washington  DC 
20590.  Ms.  Proctor's  phone  number  is 
(202)  366-0846.  Her  fax  number  is  (202) 
493-2290. 

SUPPLEMENTARY  INFORMATION:  hi  a 
petition  dated  March  19,  2003, 
DaimlerChrysler  Corporation 
(DaimlerChrysler),  requested  an 
exemption  from  the  parts-marking 
requirements  of  the  theft  prevention 
standard  (49  CFR  part  541)  for  the 
Chrysler  Town  and  Country  vehicle 
line,  beginning  with  MY  2005.  The 
petition  requested  an  exemption  from 
parts-marking  requirements  pursuant  to 
49  CFR  part  543,  Exemption  fi-om 
Vehicle  Theft  Prevention  Standard, 
based  on  the  installation  of  an  antitheft 
device  as  standard  equipment  for  the 
entire  vehicle  line. 

Section  33106(b)(2)(D)  of  Title  49, 
United  States  Code,  authorized  the 
Secretary  of  Transportation  to  grant  an 
exemption  from  the  parts-marking 
requirements  for  not  more  than  one 
additional  line  of  a  manufacturer  for 
MYs  1997-2000.  However,  it  does  not 
address  the  contingency  of  what  to  do 
after  model  year  2000  in  the  absence  of 
a  decision  under  Section  33103(d).  49 
U.S.C.  33103(d)(3)  states  that  the 
number  of  lines  for  which  the  agency 
can  grant  an  exemption  is  to  be  decided 
after  the  Attorney  General  completes  a 
review  of  the  effectiveness  of  Aititheft 
devices  and  finds  that  antitheft  devices 
are  an  effective  substitute  for  parts- 
marking.  The  Attorney  General  has  not 
yet  made  a  finding  and  has  not  decided 
the  number  of  lines,  if  any,  for  which 
the  agency  will  be  authorized  to  grant 
an  exemption.  Upon  consultation  with 
the  Department  of  Justice,  we 
determined  that  the  appropriate  reading 
of  Section  33103(d)  is  that  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  may  continue  to  grant  parts- 
marking  exemptions  for  not  more  than 
one  additional  model  line  each  year,  as 
specified  for  model  years  1997-2000  by 
49  U.S.C.  33106(b)(2)(C).  This  is  the 
level  contemplated  by  the  Act  for  the 
period  before  the  Attorney  General's 
decision.  The  final  decision  on  whether 
to  continue  granting  exemptions  will  be 


made  by  the  Attorney  General  at  the 
conclusion  of  the  review  pursuant  to 
section  33103(d)(3). 

DaimlerChrysler's  submission  is 
considered  a  complete  petition  as 
required  by  49  CFR  543.7,  in  that  it 
meets  the  general  requirements 
contained  in  §543.5  and  the  specific 
content  requirements  of  §543.6. 

In  its  petition,  DaimlerChrysler 
provided  a  detailed  description  and 
diagram  of  the  identity,  design,  and 
location  of  the  components  of  the 
antitheft  device  for  the  new  vehicle  line. 
DaimlerChrysler  will  install  its  antitheft 
device  as  standard  equipment  on  the 
MY  2005  Chrysler  Town  &  Country 
vehicle  line.  "The  antitheft  device  to  be 
installed  on  the  MY  2005  Chrysler 
Town  &  Country  incorporates  an 
ignition  immobilizer  system  and  an 
unauthorized  vehicle  start  telltale  light. 
The  system  does  not  include  an  audible 
or  visual  alarm  as  standard  equipment. 

The  antitheft  device  incorporates  a 
Sentry  Key  Immobilizer  Module  (SKIM), 
a  Powertrain  Control  Module  (PCM), 
and  a  sentry  key.  The  Sentry  Key 
Immobilizer  System  (SKIS)  prevents  the 
engine  from  running  for  more  than  2 
seconds  unless  a  valid  key  is  in  the 
ignition  switch.  The  immobilizer  feature 
is  activated  when  the  key  is  removed 
from  the  ignition  switch  whether  the 
vehicle  doors  are  open  or  not.  Once 
activated,  only  a  valid  key  inserted  into 
the  ignition  switch  will  disable 
immobilization  and  allow  the  vehicle  to 
start  and  continue  to  run.  A  visual 
telltale  light  alerts  the  owner  that  an 
unauthorized  attempt  to  start  the 
vehicle  has  been  made. 

When  the  sentry  key  is  placed  in  the 
ignition,  the  SKIM  and  the  key 
communicate  via  a  radio-frequency  (RF) 
signal.  After  the  SKIM  determines  that 
the  key  is  valid,  the  SKIM  requests  a 
Seed  Response  Message  code  from  the 
PCM  on  all  vehicles.  The  PCM  then 
verifies  the  code  fi-om  the  SKIM  emd 
transmits  a.key  status  (valid/invalid 
signal).  The  foregoing  communication 
requires  approximately  2  seconds  to 
perform.  "Therefore,  in  order  to  avoid 
any  perceived  delay  when  starting  the 
vehicle  with  a  valid  key,  and  to  prevent 
unbumed  fuel  fi-om  entering  the 
exhaust,  the  engine  is  permitted  to  run 
for  no  more  than  2  seconds  if  an  invalid 
key  is  used.  If  the  code  fi-om  the  SKIM 
is  valid,  the  PCM  immobiUzes  the 
vehicle  by  shutting  down  the  engine 
(after  the  initial  2  second  run).  Only  6 
consecutive  invalid  vehicle  start 
attempts  will  be  permitted.  All  further 
invalid  attempts  are  locked  out  by  not 
firing  fuel  injectors  and  not  engaging  the 
starter.  Only  the  commimication  with  a 


valid  key  is  required  to  permit  the 
engine  to  start  and  run. 

The  SKIM  also  sends  indicator  light 
status  messages  to  the  Mechanical 
Instrument  Cluster  (MIC)  to  operate  the 
telltale  light  functions.  The  telltale 
alerts  the  owner  that  an  unauthorized 
vehicle  start  attempt  has  been  made. 
The  SKIM  transmits  the  indicator  light 
status  messages  via  a  J1850 
Programmable  Communications 
Interface  (PCI)  bus.  Initially,  the  telltale 
will  be  illuminated  for  three  seconds 
when  the  ignition  switch  is  turned  to 
the  "ON"  position.  This  serves  as  a  bulb 
check.  If  the  SKIM  detects  an  invalid 
key  when  the  immobilizer  has  not  been 
disarmed  and  the  ignition  is  in  the  "ON/ 
START"  position,  or  a  key-related  fault 
exists,  the  indicator  light  will  flash 
following  the  indicator  light  test.  The 
telltale  light  also  functions  as  a  system 
diagnostic  indicator.  The  light  comes 
ON  and  stays  ON  until  after  the 
indicator  light  test  signifies  that  the 
SKIM  has  detected  a  system 
malfunction  and/or  that  the  SKIS  has 
become  inoperative. 

Replacing  the  SKIM  requires  a  secret 
key  to  decode  the  ignition  keys.  A  copy 
of  this  secret  key  is  stored  in  the  PCM. 
When  a  SKIM  is  replaced,  the  secret  key 
must  be  transferred  into  the  SKIM.  A 
diagnostic  tool  must  be  used  to  put  the 
PCM  and  SKIM  into  secured  access 
mode  and  a  request  to  the  controller  to 
transmit  the  secret  key  to  the  SKIM  via 
the  J1850  PCI  bus  must  be  made. 

DaimlerChrysler  stated  that  the  SKIM 
performs  the  interrogation  with  the 
transponder  in  the  key  using  a  Texas 
Instruments  proprietary  algorithm 
which  results  in  a  40-bit  number  which 
allows  for  over  one  trillion 
combinations.  Each  ignition  key  used  in 
the  SKIS  has  an  integral  transponder 
chip.  Ignition  keys  with  this  feature  can 
be  readily  identified  by  a  gray  rubber 
cap  molded  onto  the  head  of  the  key, 
while  conventional  ignition  keys  have  a 
black  molded  rubber.  The  transponder 
chip  is  concealed  beneath  the  molded 
rubber  cap,  where  it  is  molded  into  the 
head  of  the  metal  key. 

In  order  to  ensure  the  reliability  and 
durability  of  the  device, 
DaimlerChrysler  conducted  tests  based 
on  its  own  specified  standards  and 
stated  its  belief  that  the  device  meets  the 
stringent  performance  standards 
prescribed.  Specifically,  the  device  must 
demonstrate  a  minimum  of  95  percent 
reliability  with  90  percent  confidence. 
This  is  the  same  standard  that  vehicle 
air  bag  systems  are  designed  and  tested 
to.  In  addition  to  the  design  and 
production  validation  test  criteria,  the 
SKIS  undergoes  a  daily  short  term 
durability  test  whereby  three  randomly 
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preventing  defeat  or  circumvention  of 
the  device  by  unauthorized  persons; 
preventing  operation  of  the  vehicle  by 
unauthorized  entrants;  and  ensuring  the 
reliability  and  durability  of  the  device. 

As  required  by  49  U.S.C.  33106  and 
49  CFR  543.6(a)(4)  and  (5),  the  agency 
finds  that  DaimlerChrysler  has  provided 
adequate  reasons  for  its  belief  that  the 
antitheft  device  will  reduce  and  deter 
theft.  This  conclusion  is  based  on  the 
information  DaimlerChrysler  provided 
about  its  antitheft  device.  For  the 
foregoing  reasons,  the  agency  hereby 
grants  in  full  DaimlerChrysler's  petition 
for  an  exemption  for  the  MY  2005 
Chrysler  Town  &  Country  vehicle  line 
from  the  parts-marking  requirements  of 
49  CFR  part  541.  If  DaimlerChrysler 
decides  not  to  use  the  exemption  for 
this  line,  it  should  formally  notify  the 
agency.  If  such  a  decision  is  made,  the 
line  must  be  fully  marked  according  to 
the  requirements  under  49  CFR  541.5 
and  541.6  (marking  of  major  component 
parts  and  replacement  parts). 

NHTSA  notes  that  if  DaimlerChrysler 
wishes  in  the  future  to  modify  the 
device  on  which  this  exemption  is 
based,  the  company  may  have  to  submit 
a  petition  to  modify  the  exemption. 
Section  543.7(d)  states  that  a  part  543 
exemption  applies  only  to  vehicles  that 
belong  to  a  line  exempted  under  this 
part  and  equipped  with  the  antitheft 
device  on  which  the  line's  exemption  is 
based.  Further,  Section  543.9(c)(2) 
provides  for  the  submission  of  petitions 
"to  modify  an  exemption  to  permit  the 
use  of  an  antitheft  device  similar  to  but 
differing  from  the  one  specified  in  that 
exemption." 

The  agency  wishes  to  minimize  the 
administrative  burden  that  Section 
543.9(c)(2)  could  place  on  exempted 
vehicle  manufacturers  and  itself.  The 
agency  did  not  intend  in  drafting  part 
543  to  require  the  submission  of  a 
modification  petition  for  every  change 
to  the  components  or  design  of  an 
antitheft  device.  The  significance  of 
many  such  changes  could  be  de 
minimis.  Therefore,  NHTSA  suggests 
that  if  the  memufacturer  contemplates 
making  any  changes  the  effects  of  which 
might  be  characterized  as  de  minimis,  it 
should  consult  the  agency  before 
preparing  and  submitting  a  petition  to 
modify. 

Authority:  49  U.S.C.  33106;  delegation  of 
autiiorily  at49CFRl.50. 

Issued  on:  August  1,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-20055  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

Release  of  Waybill  Data 

The  Surface  Transportation  Board  has 
received  a  request  from  Michael  Behe 
representing  FRN,  LLC  (WB604— 7/31/ 
03)  for  permission  to  use  certain  data 
from  the  Board's  2002  Carload  Waybill 
Sample.  A  copy  of  these  requests  may 
be  obtained  from  the  Office  of 
Economics,  Environmental  Analysis, 
and  Administration. 

The  waybill  sample  contains 
confidential  raifroad  and  shipper  data; 
therefore,  if  any  parties  object  to  these 
requests,  they  should  file  their 
objections  with  the  Director  of  the 
Board's  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  within  14  calendar  days 
of  the  date  of  this  notice.  The  rules  for 
release  of  waybill  data  are  codified  at  49 
CFR  1244.9.  ' 

Contact:  Mac  Frampton,  (202)  565- 
1541. 

Vernon  A.  Williams, 

Secretary. 

[FR  Doc.  03-19999  Filed  B-5-03;  8:45  am] 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  AB-441  (Sui>-No.  3X)] 

SWKR  Operating  Co.— Abandonment 
Exemption — in  Cochise  County,  AZ 

On  July  17,  2003,  SWKR  Operating 
Co.  (SWKR)  filed  with  the  Surface 
Transportation  Board  (Board)  a  petition 
under  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  19.9-mile  line  of  railroad 
extending^from  milepost  7.0  (formerly 
milepost  1040.15),  near  Curtis,  to  the 
end  of  the  line  at  milepost  26.9 
(formerly  milepost  1055.8),  near 
Charleston,  in  Cochise  County,  AZ.  The 
line  traverses  United  States  Postal 
Service  Zip  Codes  85602,  85615,  and 
85621,  and  includes  the  station  of 
Fairbank  at  milepost  19.1. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  SWKR's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  raifroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
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pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  November  4, 
2003. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each-OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  August  26,  2003.  Each 
trail  use  request  must  be  accompanied 
by  a  $150  filing  fee.  See  49  CFR 
1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-441 
(Sub-No.  3X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Louis  E.  Gitomer,  Esq.,  Of 
Counsel,  Ball  Janik  LLP,  1455  F  Street, 
NW.,  Suite  225,  Washington,  DC  20005. 
Replies  to  the  petition  are  due  on  or 
before  August  26,  2003. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  and 
discontinuance  regulations  at  49  CFR 
part  1152.  Questions  concerning 
environmental  issues  may  be  directed  to 
the  Board's  Section  of  Environmental 
Analysis  (SEA)  at  (202)  565-1539. 
(Assistance  for  the  heeiring  impafred  is 
available  through  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339.] 

An  environmental  assessment  (EA)  (or 
an  environmental  impact  statement 
(EIS),  if  necessary),  prepared  by  SEA, 
will  be  served  upon  all  parties  of  record 
and  upon  any  agencies  or  other  persons 
who  commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  after  the  filing  of  the  petition. 
The  deadline  for  submission  of 
comments  on  the  EA  will  generally  be 
within  30  days  of  its  service. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.  stb.  dot.gov. 

Decided:  July  30,  2003. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  03-19780  Filed  8-5-03;  8:45  am] 
BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

'ft 

Fiscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — Diamond 
State  Insurance  Co.  and  United 
National  Insurance  Co. 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice. 

SUMMARY:  This  is  Supplement  No.  26  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002  at 
67  FR  44294. 

FOR  FURTHER  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6850. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificates  of 
Authority  issued  by  the  Treasury  to  the 
above  named  companies,  under  the 
United  States  Code,  Title  31,  sections 
9304-9308,  to  qualify  as  acceptable 
sureties  on  Federal  bonds  was 
terminated  effective  June  19,  2003. 

With  respect  to  any  bonds,  including 
continuous  bonds,  currently  in  force 
with  the  above  listed  Companies,  bond- 
approving  officers  may  let  such  bonds 
run  to  expfration  and  need  not  secure 
new  bonds.  However,  no  new  bonds 
should  be  accepted  from  these 
Companies. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570.  A  hard 
copy  may  be  purchased  from  the 
Government  Printing  Office  (GPO), 
Subscription  Service,  Washington,  DC, 
telephone  (202)  512-1800.  When 
ordering  the  Circular  from  GPO,  use  the 
following  stock  number:  769-004- 
04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville,  MD  20782. 

Dated:  June  30,  2003. 

Wanda  J.  Rogers, 

Director,  Financial  Accounting  and  Services 
Division. 

[FR  Doc.  03-19952  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  481(>-3S-M 


DEPARTMENT  OF  THE  TREASURY 

Rscal  Service 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination— Scor 
Reinsurance  Company 

agency:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 

ACTION:  Notice.  ' 

summary:  This  is  Supplement  No.  24  to 
the  Treasury  Department  Circular  570; 
2002  Revision,  published  July  1,  2002, 
at  67  FR  44294. 

FOR  further  INFORMATION  CONTACT: 

Surety  Bond  Branch  at  (202)  874-6507. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  Certificate  of 
Authority  issued  by  the  Treasury  to  the 
above  named  Company,  under  the 
United  States  Code,  Title  31,  Sections 
9305-9308,  to  qualify  as  an  acceptable 
surety  on  Federal  bonds  is  terminated 
effective  June  30,  2003. 

The  Company  was  last  listed  as  an 
acceptable  surety  on  Federal  bonds  at  67 
FR  44337,  July  2,  2002. 

With  respect  to  any  bonds  currently 
in  force  with  above  listed  Company, 
bond-approving  officers  may  let  such 
bonds  run  to  expiration  and  need  not 
secure  new  bonds.  However,  no  new 
bonds  should  be  accepted  from  the 
Company.  In  addition,  bonds  that  are 
continuous  in  nature  should  not  be 
renewed. 

The  Circular  may  be  viewed  and 
dowrnloaded  through  the  Internet  at 
http://www.fms.treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Government 
Printing  Office  (GPO),  Subscription 
Service,  Washington,  DC,  telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  follovdng 
stock  number:  769-004-04067-1. 

Questions  concerning  this  notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Surety  Bond  Branch, 
3700  East-West  Highway,  Room  6F07, 
Hyattsville.  MD  20782. 

Dated:  June  30,  2003. 
Judith  R.  Tillman, 

Assistant  Commissioner,  Financial 
Operations,  Financial  Management  Service. 
[FR  Doc.  03-19950  Filed  8-5-03;  8:45  am] 
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DEPARTMEI  fT  OF  THE  TREASURY 

Fiscal  Servi( « 

Surety  Companies  Acceptable  on 
Federal  Bonds:  Termination — 
Universal  Surety  of  America 
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Treasury. 

ACTION:  Notifce. 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  noeeting  of  the  Ad  Hoc 
Committee  of  ttie  Taxpayer  Advocacy 
Panel 

agency:  Internal  Revenue  Service  (IRS) 
Treasiuy. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Ad 
Hoc  Committee  of  the  Taxpayer 
Advocacy  Panel  will  be  conducted  (via 
teleconference).  The  TAP  will  be 
discussing  issues  pertaining  to 
decreasing  the  burden  of  tax 
administration  for  taxpayers. 
Recommendations  for  IRS  systemic 
changes  will  be  developed. 

DATES:  The  meeting  will  be  held 
Monday,  August  25,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anne  Gruber  at  1-888-912-1227  or  206 
220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Ad  Hoc 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Monday,  August  25, 
2003,  from  8  a.m.  p.d.t.  to  9  a.m.  p.d.t. 
via  a  telephone  conference  call.  The 
public  is  invited  to  make  oral 
comments.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  write  to  Anne 
Gruber,  TAP  Office,  915  2nd  Avenue, 
MS  W-406,  Seattle,  WA  98174.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Anne  Gruber.  Ms  Gruber  can  be 
reached  at  1-888-912-1227  or  206- 
220-6096. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  July  23,  2003. 
Deryle  J.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-20029  Filed  8-5-03;  8:45  am) 
BILLING  CODE  483(H)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  2  Taxpayer 
Advocacy  Panel  (Including  the  States 
of  Delaware,  North  Carolina,  South 
Carolina,  New  Jersey,  Maryland, 
Pennsylvania,  Virginia,  and  the  District 
of  Columbia) 

AGENCY:  Internal  Revenue  Service  (IRS) 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
2  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference).  The 
Taxpayer  Advocacy  Panel  is  soliciting 
public  comments,  ideas,  and 
suggestions  on  improving  customer 
service  at  the  Internal  Revenue  Service. 
DATES:  The  meeting  will  be  held 
Tuesday,  September  2,  2003,  from  3  p.m 
e.d.t.  to  4:30  p.m.  e.d.t. 
FOR  FURTHER  INFORMATION  CONTACT:  Inez 
E.  De  Jesus  at  1-888-912-1227  or  954- 
423-7977. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  2 
Taxpayer  Advocacy  Panel  will  be  held 
Tuesday,  September  2,  2003,  from  3 
p.m.  e.d.t.  to  4:30  p.m.  e.d.t.  via  a 
telephone  conference  call.  Individual 
conunents  will  be  limited  to  5  minutes. 
If  you  would  like  to  have  the  TAP 
consider  a  written  statement,  please  call 
1-888-912-1227  or  954-423-7977,  or 
write  Inez  E.  De  Jesus,  TAP  Office,  1000 
South  Pine  Island  Rd.,  Suite  340, 
Plantation,  FL  33324.  Due  to  limited 
conference  lines,  notification  of  intent 
to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Inez  E.  De  Jesus.  Ms.  De  Jesus  can 
be  reached  at  1-888-912-1227  or  954- 
423-7977.  The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  July  31,  2003. 
Deryle  J.  Temple, 

Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-20031  Filed  8-5-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 
[AC-3:  OTS  Nos.  H-3634  and  17079] 

Bank  Mutual  Corporation,  Brown  Deer, 
Wisconsin;  Approval  of  Conversion 
Application 

Notice  is  hereby  given  that  on  July  31, 
2003,  the  Director,  Supervision  Policy, 
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Office  of  Thrift  Supervision  (OTS),  or 
her  designee,  acting  pursuant  to 
delegated  authority,  approved  the 
application  of  Bank  Mutual,  Brown 
Deer,  Wisconsin,  to  convert  to  the  stock 
form  of  organization.  Copies  of  the 
application  are  available  for  inspection 
by  appointment  (phone  number:  202- 


906-5922  or  e-mail: 
Public.Info@OTS.Treas.gov)  at  the 
Public  Reading  Room,  OTS,  1700  G 
Street,  NW.,  Washington,  DC  20552;  and 
the  OTS  Midwest  Regional  Office,  225 
E.  John  Carpenter  Freeway,  Suite  500, 
Irving,  Texas  75062-2326. 


Dated:  Augtist  1,  2003. 
By  the  Office  of  Thrift  Su{>ervision. 
Nadine  Y.  WashingtonT 

Corporate  Secretary. 

|FR  Doc.  03-20057  Filed  8-5-03;  8:45  am] 

BILUNG  CODE  6720-01-M 
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DEPARTMEkT  OF  THE  INTERIOR 
FisI)  and  WNdllfe  Service 
50CFRPait17 

RIN  1018-AI2$ 

Endangered  and  Threatened  Wildlife 
and  Plants;  Final  Designation  of 
Critical  Habitat  for  Four  Vernal  Pool 
Crustaceans  and  Eleven  Vernal  Pool 
Plants  in  Caiifomia  and  Southern 
Oregon 

AGENCY:  Fish  and  Wildlife  Service, 

Interior.        1 

ACnow;  Fina|  rule. 

summary:  W^!,  the  Fish  and  Wildlife 
Service  (Senfice),  designate  critical 
habitat  pursiiant  to  the  Endangered 
Species  Act  of  1973,  as  amended  (Act), 
for  4  vernal  fool  crustaceans  and  11 
vernal  pool  plants.  A  total  of 
approximately  1,184,513  ac  (417,989  ha) 
of  land  falls  within  the  boundaries  of 
designated  c  itical  habitat.  This  estimate 
reflects  the  ^elusion  of  National 
Wildlife  Reft  ige  lands  and  National  fish 
hatchery  lands  (33,097  ac  (13,238  ha)), 
and  State  Ian  ds  within  ecological 
reserves  and  wildlife  management  areas 
(20,933  ac  (8  373  ha))  from  the  final 
designation,  however,  the  area  estimate 
does  not  refl(  set  the  exclusion  of  lands 
within  the  fa  [lowing  Caiifomia  • 

coimties:  Bui  te,  Madera,  Merced, 
Sacramento,  pnd  Solano  from  the  final 
designation  pursuant  to  section  4(b)(2) 
of  the  Act. 

This  critici 
requires  us  t^ 
the  Act  with 
authorized. 
Federal  agem 
requires  us  ti 

^  other  relev; 

*"  any  particul 


habitat  designation 
consult  under  section  7  of 
egard  to  actions 
nded,  or  carried  out  by  a 

Section  4  of  the  Act 
consider  economic  and 
impacts  when  specifying 
area  as  critical  habitat. 
We  solicited  jdata  and  comments  from 
the  public  or  all  aspects  of  the  proposed 
rule,  includii  ig  data  on  economic  and 
other  impact!  i  of  the  designation. 
DATES:  This  f  inal  rule  is  effective 
September  5,  2003. 
ADDRESSES:  ( lomments  and  materials 
received,  as  \  veW  as  supporting 
documentati(  in  used  in  the  preparation 
of  this  final  r  ile,  will  be  available  for 
public  inspection,  by  appointment, 
diuing  normiil  business  hours  at  the 
Sacramento  I  ish  and  Wildlife  Office, 
U.S.  Fish  anc  Wildlife  Service,  2800 
Cottage.  Rooi  i  W-2605,  Sacramento,  CA 
95825. 


FOR  FURTHER 
Arnold  Roes4ler 
Sacramento 
address  abov^ 
facsimile  91 


INFORMATION  CONTACT: 

or  Jan  Knight,  at  the 
tish  and  Wildlife  Office 

(telephone  916/414-6600; 
d/414-6710). 


SUPPLEMENTARY  MFORMATION: 

Preamble 

Designation  of  Critical  Habitat  Provides 
Little  Additional  Protection  to  Species 

In  30  years  of  implementing  the  ESA. 
the  Service  has  found  that  the 
designation  of  statutory  critical  habitat 
provides  little  additional  protection  to 
most  listed  species,  while  consuming 
significant  amounts  of  conservation 
resources.  The  Service's  present  system 
for  designating  critical  habitat  is  driven 
by  litigation  rather  than  biology,  limits 
oiir  ability  to  fully  evaluate  the  science 
involved,  consumes  enormous  agency 
resoiut:es,  and  imposes  huge  social  and 
economic  costs.  The  Service  believes 
that  additional  agency  discretion  would 
allow  our  focus  to  return  to  those 
actions  that  provide  the  greatest  benefit 
to  the  species  most  in  need  of 
protection. 

Role  of  Critical  Habitat  in  Actual 
Practice  of  Administering  and 
Implementing  the  Act 

While  attention  to  and  protection  of 
habitat  is  paramount  to  successful 
conservation  actions,  we  have 
consistently  foiuid  that,  in  most 
circumstances,  the  designation  of 
critical  habitat  is  of  little  additional 
value  for  most  listed  species,  yet  it 
consumes  large  amounts  of  conservation 
resources.  Sidle  (1987)  stated,  "Because 
the  ESA  can  protect  species  with  and 
without  critical  habitat  designation, 
critical  habitat  designation  may  be 
redundant  to  the  other  consultation 
requirements  of  section  7." 

Currently,  only  306  species  or  25 
percent  of  the  1,211  listed  species  in  the 
U.S.  imder  the  jurisdiction  of  the 
Service  have  designated  critical  habitat. 
We  address  the  habitat  needs  of  all 
1,211  listed  species  through 
conservation  mechanisms  such  as 
listing,  section  7  consultations,  the 
Section  4  recovery  plaiuiing  process,  the 
Section  9  protective  prohibitions  of 
unauthorized  take.  Section  6  funding  to 
the  States,  and  the  Section  10  incidental 
take  permit  process.  The  Service 
believes  that  it  is  these  measiues  that 
may  make  the  difference  between 
extinction  and  siuvival  for  many 
species. 

Procedural  and  Resource  Difficulties  in 
Designating  Critical  Habitat 

We  have  been  inundated  with 
lawsuits  regarding  critical  habitat 
designation,  and  we  face  a  growing 
number  of  lawsuits  challenging  critical 
habitat  determinations  once  they  are 
made.  These  lawsuits  have  subjected  the 
Service  to  an  ever-increasing  series  of 


court  orders  and  court-approved 
settlement  agreements,  compliance  with 
which  now  consumes  nearly  the  entire 
listing  program  budget.  This  leaves  the 
Service  with  little  ability  to  prioritize  its 
activities  to  direct  scarce  listing 
resources  to  the  listing  program  actions 
with  the  most  biologically  urgent 
species  conservation  needs. 

The  consequence  of  the  critical 
habitat  litigation  activity  is  that  limited 
listing  funds  are  used  to  defend  active 
lawsuits  and  to  comply  wiih  the 
growing  number  of  adverse  court  orders. 
As  a  result,  the  Service's  own  proposals 
to  imdertake  conservation  actions  based 
on  biological  priorities  are  significantly 
delayed. 

The  accelerated  schedules  of  court 
ordered  designations  have  left  the 
Service  with  almost  no  ability  to 
provide  for  additional  public 
participation  beyond  those  minimally 
required  by  the  APA,  the  Act,  and  the 
Service's  implementing  regulations,  or 
to  take  additional  time  for  review  of 
comments  and  information  to  ensiu^  the 
rule  has  addressed  all  the  pertinent 
issues  before  making  decisions  on 
listing  and  critical  habitat  proposals, 
due  to  the  risks  associated  with 
noncompliance  with  judicially  imposed. 
This  in  tvun  fosters  a  second  round  of 
litigation  in  which  those  who  will  suffer 
adverse  impacts  from  these  decisions 
challenge  them.  The  cycle  of  litigation 
appears  endless,  is  very  expensive,  and 
in  the  final  analysis  provides  little 
additional  protection  to  listed  species. 

The  costs  resulting  from  the 
designation  include  legal  costs,  the  cost 
of  preparation  and  publication  of  the 
designation,  the  analysis  of  the 
economic  effects  and  the  cost  of 
requesting  and  responding  to  public 
comment,  and  in  some  cases  the  costs 
of  compliance  with  NEPA.  all  are  part 
of  the  cost  of  critical  habitat 
designation.  These  costs  result  in 
minimal  benefits  to  the  species  that  is 
not  already  afforded  by  the  protections 
of  the  Act  enumerated  earlier,  and  they 
directly  reduce  the  funds  available  for 
direct  and  tangible  conservation  actions. 

Background 

On  the  basis  of  the  final  economic 
analysis  and  other  relevant  impacts,  as 
outlined  under  section  4(b)(2)  of  the 
Act.  certain  exclusions  have  been  made, 
as  detailed  below.  Because  of  the 
settlement  agreement  that  requires  us  to 
deliver  this  rule  to  the  Federal  Register 
by  July  15,  2003,  there  was  insufficient 
time  to  revise  the  rule  to  fully  reflect 
these  exclusions.  A  technical 
amendment  to  the  rule  to  take  these 
areas  out  of  the  maps  and  legal 
descriptions,  as  well  to  change  all  the 
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appropriate  references  in  the  text  of  this 
preamble  will  be  completed  as  soon  as 
funding  allows. 

The  following  counties  are  excluded 
from  this  rule  imder  Section  4(b)(2): 
Butte,  Madera,  Merced,  Solano,  and 
Sacramento.  We  find  that  the  benefits  of 
excluding  these  areas  from  critical 
habitat  outweigh  the  benefits  of 
including  them.  See  further  discussion 
under  the  Section  4(B)(2)  analysis 
subheading  below. 

Vernal  pool  crustaceans  and  plants 
live  in  vernal  pools  (shallow 
depressions  that  hold  water  seasonally), 
swales  (shallow  drainages  that  carry 
water  seasonally),  and  ephemeral  (short- 
lived) freshwater  habitats.  None  are 
known  to  occur  in  riverine  waters, 
marine  waters,  or  other  permanent 
bodies  of  water.  The  vernal  pool 
habitats  of  the  4  vernal  pool  crustaceans 
and  1 1  plants  addressed  in  this  final 
rule  have  a  discontinuous  distribution 
west  of  the  Sierra  Nevada  that  extends 
fix)m  southern  Oregon  through 
Caiifomia  into  northern  Baja  Caiifomia. 
Mexico  (Holland  and  Jain  1978. 1988; 
Eriksen  and  Belk  1999). 

Vernal  pools  are  a  luiique  kind  of 
wetland  ecosystem.  Central  to  their 
distinctive  ecology  is  that  they  are 
vernal  or  ephemeral,  occurring 
temporarily — typically  during  the  spring 
following  fall  and  winter  rains — ^and 
then  disappearing  until  the  next  year. 
They  are  wet  long  enough  to  be  different 
in  character  and  species  composition 
from  the  siu-rounding  upland  habitats, 
and  yet  their  prolonged  annual  dry 
phase  prevents  the  establishment  of 
species  typical  of  more  permanent 
wetlands.  In  Caiifomia.  where  extensive 
areas  of  vernal  pool  habitat  developed 
over  long  periods  of  time,  unique  suites 
of  species  specially  adapted  to  the 
imusual  conditions  of  vernal  pools  have 
evolved.  Fish  and  other  predators  are 
among  the  species  excluded  by  vernal 
pools'  annual  drying,  so  vernal  pool 
communities  have  developed  and 
flomished  in  the  absence  of  many 
predators.  Caiifomia  vernal  pools  are 
also  renowned  for  their  showy  displays 
of  wildflowers,  blooming  in  concentric 
rings  about  the  pools  in  spring. 

Many  areas  in  Caiifomia  and  portions 
of  southern  Oregon  have  the 
combination  of  environmental 
conditions  that  favor  the  development 
of  vernal  pools  (Keeley  and  Zedler 
1998).  "The  climate  is  of  a  type  classified 
as  Mediterranean,  with  a  wet  season 
when  rainfall  exceeds  evaporation, 
filling  the  pools,  and  a  dry  season  when 
evaporation  is  greater,  drying  the  pools. 
Rainfall  is  relatively  meager  even  in 
most  wet  seasons,  so  erosion  by 
overflowing  waters  does  not  dissect  the 


topographic  irregularities  that  form 
vernal  pool  basins.  Temperatures  diuing 
the  fall  and  winter  wet  season  are  mild, 
so  plants  and  animals  can  grow,  mature, 
and  reproduce. 

A  second  major  factor  in  the 
development  of  vernal  pools  is  soil. 
Vernal  pools  form  where  there  is  a  soil 
layer  below  or  at  the  surface  that  is 
impermeable  or  nearly  impermeable  to 
water  (Smith  and  Verrill  1998). 
Precipitation  and  surface  runoff  become 
trapped  or  "perched"  above  this  layer. 
In  Caiifomia,  the  restrictive  soil  layers 
underlying  vernal  pools  are  of  fo\a  main 
types:  hardpans,  claypans,  volcanic 
flows,  and  non-volcanic  rock.  Hardpans 
are  formed  by  leaching,  redeposition, 
and  cementing  of  silica  minerals  from 
high  in  the  soil  profile  to  a  lower  ("B") 
horizon  (Hobson  and  Dahlgren  1998; 
Smith  and  VerriH  1998).  Claypans  are 
formed  by  another  redeposition      ^ 
process — fine  clay  particles  are 
transported  to  the  B  horizon  and 
accumulate  there.  Claypans  may  also  be 
augmented  by  redeposition  of  saline  or 
alkaline  compoimds.  Hardpans  and 
claypans  both  develop  gradually  over 
thousands  of  years,  and  can  be  a  yard 
(meter)  or  more  thick.  Smith  and  Verrill 
(1998)  list  many  of  the  soil  series 
associated  with  vernal  pools  in  the 
Central  Valley.  Volcanic  flows  include 
basaltic  lavas  and  cemented  mudflows, 
and  are  most  common  along  the  lower 
western  slope  of  the  Sierra  Nevada.  The 
soil  parent  material  underlying  vernal 
pools  greatly  influences  species 
composition  and  hydrologic  functioning 
of  the  vernal  pool  (Hanes  and  Stromberg 
1998;  Smith  and  Verrill  1998).  Soils 
beneath  vernal  pools  are  extremely 
variable  and  may  not  be  the  same  as 
soils  mapped  by  soil  surveys  (Holland 
and  Dain  1990). 

A  third  factor,  related  to  soil  and 
climate,  is  topography  or  relief.  Vernal 
pools  typically  occiu  in  landscapes  that, 
on  a  broad  scale,  are  shallowly  sloping 
or  nearly  level,  but  on  a  fine  scale  may 
be  quite  bumpy.  Complex  microrelief 
results  in  shallow,  imdrained 
depressions  that  form  vemal  pools. 
Some  vemal  pool  landscapes  are  dotted 
with  numerous  roimded  soil  moiuids 
known  as  mima  moimds  (Scheffer 
1947).  From  the  air,  vemal  pool 
landscapes  often  show  characteristic 
patterning,  produced  by  plant  responses 
to  mound  and  trough  microrelief.  This 
patterning  has  allowed  mapping  of 
vernal  pool  habitats  throughout 
California's  Central  Valley  and  adjacent 
coastal  foothill  areas  to  a  scale  between 
10  and  40  acre  units  (Holland  1998, 
2003). 

Vemal  pools  come  in  a  variety  of 
shapes  and  sizes,  from  less  than  a 


square  yard  (1  meter)  to  2.5  ac  (1  ha)  or 
more.  Some  larger  vemal  wetlands,  such 
as  the  90  ac  (36  ha)  Olcott  Lake  in  the 
Jepson  Prairie  Preserve  in  Solano 
County,  are  also  referred  to  as  playa 
pools  or  lakes.  Playa  pools  with  high 
alkalinity  are  termed  alkali  sinks.  These 
larger  wetlands  contain  many  of  the 
same  animals  and  plants  of  smaller 
vemal  pools,  including  many  rare, 
threatened,  and  endangered  species. 

Since  appropriate  combinations  of 
climate,  soil,  and  topography  often 
occiu  over  continuous  areas  rather  than 
in  isolated  spots,  vemal  pools  in 
California,  particularly  in  the  Central 
Valley,  tend  to  occur  in  clusters  called 
"complexes."  A  landscape  that  supports 
a  vemal  pool  complex  is  typically  a 
grassland,  with  areas  of  obstructed 
drainage  that  form  the  pools.  Vemal 
pools  can  also  be  found  in  a  variety  of 
other  habitats,  including  woodland, 
desert,  chaparral,  or  pine  forest.  The 
pools  may  be  fed  or  connected  by  low 
drainage  pathways  called  "swales." 
Swales  are  often  themselves  seasonal 
wetlands  that  remain  satmated  for  much 
of  the  wet  season,  but  may  not  be 
inundated  long  enough  to  develop 
strong  vemal  pool  characteristics. 
Swales,  due  to  their  connection  to 
adjacent  pools,  are  considered  part  of 
the  vemal  pool  complex. 

Vemal  pools  begin  to  fill  with  the  fall 
and  winter  rains.  Before  ponding 
occurs,  there  is  a  period  during  which 
the  soil  is  wetted  and  the  local  water 
table  may  rise.  Some  pools  have  a 
substantial  watershed  that  contributes  to 
their  water  inputs:  others  may  fill 
almost  entirely  from  rain  falling  directly 
into  the  pool  (Hanes  and  Stromberg 
1998).  Although  exceptions  are  not 
imconunon.  the  watershed  generally 
contributes  more  to  the  filling  of  larger 
or  deeper  pools,  especially  playa  pools. 
Even  in  pools  filled  primarily  by  direct 
precipitation,  Hanes  and  Stromberg 
(1998)  report  that  subsurface  inflows 
from  surrounding  soils  can  help 
dampen  water  level  fluctuations  during 
late  winter  and  early  spring.  Vemal 
pools  exhibit  four  major  phases:  (1)  The 
wetting  phase,  when  vemal  pool  soils 
become  satxuated;  (2)  the  aquatic  phase, 
when  a  perched  water  table  develops 
and  the  vemal  pool  contains  water;  (3) 
a  water-logged  drying  phase,  when  the 
vernal  pool  begins  losing  water  as  a 
result  of  evaporation  and  loss  to  the 
surroimding  soils  but  soil  moisture 
remains  high;  and  (4)  the  dry  phase, 
when  the  vemal  pool  and  underlying 
soils  are  completely  dry  (Keeley  and 
Zedler  1998).  Upland  areas  associated 
with  vemal  pools  are  also  an  important 
source  of  nutrients  to  vemal  pool 
organisms  (Wetzel  1975).  Vemal  pool 
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habitats  der  ve  most  of  their  nutrients 
ftt>m  detritu  s  (decaying  matter)  washed 
into  pools  bom  adjacent  uplands,  and 
these  nutrie  its  provide  the  foundation 
for  a  vernal  jool  aquatic  community's 
food  chain.  Detritus  is  a  primary  food 
source  for  tl  e  vernal  pool  crustaceans 
addressed  ii  this  rule  (Eriksen  and  Belk 
1999).  Because  vernal  pools  are  mostly 
rain-fed,  they  tend  to  have  low  nutrient 
levels  and  d  ramatic  daily  fluctuations  in 
pH,  dissolve  d  oxygen,  and  carbon 
dioxide  (Ke(  ley  and  Zedler  1998). 

Both  the  amount  and  timing  of 
rainfall  in  Cdifomia  and  Oregon  vary 
greatly  from  year  to  year.  As  a  result, 
pools  may  fi  11  to  different  extents  at 
different  tim  es.  The  diu-ation  of  ponding 
of  vernal  po  )ls  also  varies,  and  in 
certain  years  some  pools  may  not  fill  at 
all.  Many  ch  aracteristics  of  vernal  pool 
plants  and  aaimals  result  from  these 
organisms'  adaptations  to  the  highly 
variable  and  unpredictable  nature  of 
vernal  pools  (Holland  1976;  Holland 
and  Dains  II I90;  King  et  al.  1996;  Hanes 
andStrombtrg  1998). 

Compared  to  vernal  pools  worldwide, 
vernal  pools  in  California  and  Oregon 
are  rich  in  s{  lecies  composition  and 
contain  man  y  species  that  are  endemic 
to  the  region  (found  nowhere  else).  In 
addition,  wHle  most  of  California's 
grasslands  ai  e  now  dominated  by 
nonnative  gi  aisses  and  other  introduced 
plants,  vemj  1  pools  remain  a  haven  for 
native  speci<  s.  Invasive  nonnative 
plants  have  1  leen  introduced  into 
California  ai  d  have  spread  and 
reproduced  i  n  upland  habitats  so 
successfully  that  it  is  not  unusual  for 
nonnatives  ti )  account  for  a  third  of  the 
species  and  i  nore  than  90  percent  of  the 
biomass  in  a  California  grassland. 
Vernal  pools  have  dramatically  resisted 
this  invasion :  75  to  95  percent  of  plant 
species  foun  1  in  vernal  pools  are  native, 
and  natives  <  lominate  in  biomass  as  well 
as  in  number  (Holland  and  Jain  1978; 
Jokerst  1990;  Spencer  and  Rieseberg 
1998).  Vema  pool  plant  communities 
are  able  to  re  sist  invasion  of  upland 
species  becai  ise  of  the  severe  ecological 
constraints  od  plants  living  in  vernal 
pool  environhients. 

The  animaa  communities  that  live  in 
vernal  pools  also  contain  diverse  groups 
of  highly  spacialized  species.  The 
freshwater  cfustacean  communities  of 
vernal  pools  are  particularly  well 
developed  (5  imovich  1998).  The  most 
visible  crusti  ceans  in  vernal  pools  are 
the  large  branchiopods  (literally,  "gill- 
foots"),  about  27  species  in  California, 
of  which  pernaps  10  are  endemic  (Helm 
1998;  Belk  aid  Fugate  2000)  and  6  are 
federally  listed  as  threatened  or 


endangered. 


The  large  branchiopods  are 


easily  visible  to  the  naked  eye,  ranging 


up  to  2  inches  (in)  (5  centimeters  (cm)) 
in  length,  depending  on  the  species. 
They  include  the  fairy  shrimps 
(Anostraca),  tadpole  shrimps 
(Notostraca),  and  clam  shrimps 
(Spinicaudata  and  Laevicaudata). 
Smaller  crustaceans  that  are  common  in 
California  vernal  pools,  many  large 
enough  to  see  without  magnification, 
are  water  fleas  (Branchiopoda- 
Cladocera),  copepods  (Copepoda),  and 
seed  shrimp  (Ostracoda). 

Amphibians  and  many  insect  species 
also  live  in  vernal  pools.  The  Pacific 
tree  frog  [Hyla  (Pseudacris)  regilla)  and 
western  toad  (Bufo  boreas)  are  common 
and  abundant  in  and  around  vernal 
pools.  Two  rarer  amphibians  native  to 
vernal  pools  are  the  California  tiger 
salamander  [Ambystoma  califomiense) 
and  the  western  spadefoot  toad 
{Scaphiopus  [Spea)  hammondii)  (Morey 
1998).  While  dispersing  bullfrogs  (Rana 
catesbeiana),  which  are  not  native  to 
California,  are  sometimes  found  in 
vernal  pools,  they  do  not  successfully 
breed  there  because  bullfrog  tadpoles 
require  2  years  to  matiu^  and  Ccumot 
survive  the  dry  season.  These  voracious 
introduced  predators  will  sometimes  be 
found  resting  and  feeding  in  vernal 
pools  close  to  more  permanent  water, 
frequently  associated  with  human 
modifications  of  the  landscape.  Fish 
likewise  do  not  inhabit  vernal  pools, 
except  where  temporarily  introduced  by 
humans  (e.g.,  mosquitofish  (Gambusia 
sp.))  or  by  flooding  of  permanent  waters. 

The  insect  fauna  of  vernal  pools  is 
numerous,  varied,  and  primarily  native, 
including  aquatic  beetles  (Coleoptera- 
Dj^scidae,  Hydrophilidae,  Gyrinidae, 
Halipidae,  Hydraenidae);  aquatic  bugs, 
including  backswimmers  (Hemiptera- 
Notonectidae),  water  boatmen 
(Corixidae),  water  striders  (Gerridae), 
springtails  (CoUembola),  mayflies 
(Ephemeroptera).  dragonflies,  and 
damselflies  (Odonata);  and  various  flies 
with  aquatic  larvae,  including  midges 
(Diptera-Chironomidae),  crane  flies 
(Tipididae)  and  mosquitoes  (Cidicidae). 
Rogers  (1998)  found  that  mosquitoes 
made  up  less  than  2  percent  of  the  total 
macroscopic  invertebrate  population  in 
natural  and  2-year-old  constructed 
pools,  perhaps  because  many  of  the 
other  insects  listed  above  are  predators. 
Vernal  pool  crustaceans  are  an 
important  food  soiuce  for  a  number  of 
aquatic  and  terrestrial  species.  Aquatic 
predators  include  insects  such  as 
backswimmers  (Family  Notonectidae) 
(Woodward  and  Kiesecker  1994), 
predaceous  diving  beeUes  and  their 
larvae  (Family  Dystictidae),  and 
dragonflies  and  damselfly  larvae  (Order 
Odonate).  Vernal  pool  tadpole  shrimp 


are  another  significant  predator  of  fairy 
shrimp  [Brancbinecta  spp.). 

The  plants,  invertebrate  and 
vertebrate  animals  of  vernal  pools,  and 
vernal  pool  landscapes  in  general  are 
important  providers  of  food  and  habitat 
for  waterfowl,  shorebirds,  wading  birds, 
toads,  frogs,  and  salamanders  (Proctor  et 
al.  1967;  Krapu  1974;  Swanson  1974; 
Morin  1987;  Simovich  etal.  1991; 
Silveira  1996).  During  the  spring, 
waterfowl  feed  on  vernal  pool 
crustaceans  and  other  invertebrates, 
which  are  sources  of  protein  and 
calcium  needed  for  migration  and  egg- 
laying  (Proctor  et  al.  1967;  Silveira 
1998).  Vernal  pool  complexes  contribute 
to  continuity  of  wetland  habitats  along 
the  Pacific  Flyway  (a  major  bird 
migration  route).  Many  species  feed  or 
nest  near  vernal  pools;  for  example,  cliff 
swallows  [Hirundo  fulva)  glean  mud 
from  vernal  pool  beds  for  their  nests, 
lesser  nighthawks  (Chordeiles 
acutipennis)  nest  in  dry  vernal  pool 
beds,  burrowing  owl  {Athene 
cunicularia]  and  gopher  (Thomomys 
spp.)  burrows  are  found  in  mima 
moimds,  and  many  species  graze  or 
hunt  along  vernal  pool  shorelines. 
Before  their  populations  were  nearly 
eliminated  by  hunting  and  habitat 
alteration,  elk  (Cervus  spp.)  and 
pronghorn  antelope  (Antilocarpa 
americana]  undoubtedly  grazed  vernal 
pool  landscapes,  and  have  been 
replaced  by  cattle.  There  is  additionally 
evidence  that  Native  Americans  in 
California's  Central  Valley  used  vernal 
pool  crustaceans  as  a  food  source 
(Silveira  1998).  Fishing  net  weights 
found  near  vernal  pools  suggest  that 
California's  first  human  populations 
also  made  use  of  vernal  pool  resources, 
as  do  hunters  today  (Silveira  1998). 

Classification  of  Vernal  Pools 

The  variability  of  vernal  pool  types , 
has  led  many  researchers  to  try  and 
classify  these  ephemeral  habitats. 
(Holland  1986;  Sawyer  and  Keeler-Wolf 
1995;  Ferren  ef  al.  1996;  Smith  and 
Verrill  1998).  Most  of  these  efforts  have 
focused  on  classifying  vernal  pools 
based  on  the  factors  that  influence 
variation  in  their  physical  features. 
Primary  physical  featvues  that  influence 
vernal  pool  size,  depth,  and  soil  and 
water  chemistry  include  soil  type, 
geologic  formation,  and  landform. 
Landforms  are  physical  attribute^  of  the 
landscape  resulting  from 
geomorphological  processes  such  as 
erosion  and  deposition,  and  include 
features  such  as  alluvial  terraces  and 
basins  and  volcanic  mudflows  and  lava 
flows. 

The  types  and  kinds  of  species  that 
are  found  in  vernal  pools  are  largely 
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determined  by  these  physical  factors 
(Holland  and  Griggs  1976;  Zedler  1987; 
Eng  et  al.  1990;  Holland  and  Dains  1990; 
Simovich  1998).  The  physical 
characteristics  of  the  vernal  pool 
influence  the  life  history  characteristics 
of  vernal  pool  species,  such  as  the  speed 
with  which  a  species  can  mature  and 
reproduce,  the  amoimt  of  soil  moistiu-e 
required  for  germination  of  plant  seeds 
or  hatching  of  invertebrate  eggs  or  cysts, 
as  well  as  tolerance  to  turbidity,  total 
dissolved  solids,  and  other  aspects  of 
vernal  pool  water  chemistry. 

Sawyer  and  Keeler-Wolf  (1995) 
classified  vernal  pools  according  to  a 
number  of  physical,  geographic,  and 
biological  characteristics.  They 
identified  several  general  vernal  pool 
types  ,  each  of  which  corresponds  to  the 
nature  of  the  impermeable  layer  that 
underlies  the  particular  vernal  pool  and 
assisted  that  pool  to  form.  The  vernal 
pool  types  were  identified  as  Northern 
Hardpan,  Northern  Claypan,  Northern 
Basalt  Flow,  Northern  Volcanic 
Mudflow,  and  Northern  Ashflow  vernal 
pools.  Northern  Hardpan  vernal  pools 
are  formed  on  alluvial  terraces  with 
silicate-cement  soil  layers.  These  pool 
types  are  on  acidic  soils  and  exhibit 
well-developed  mima  mound 
topography  found  on  the  eastern 
margins  of  the  Central  Valley.  Northern 
Claypan  vernal  pools  are  formed  on 
impermeable  suxf&ces  created  by  an 
accumulation  of  clay  particles.  These 
pool  types  are  often  found  on  basin  and 
basin  rim  landforms  and  tend  to  occur 
in  the  central  portion  of  the  Central 
Valley  and  tend  to  be  alkaline.  Vernal 
pools  identified  as  Northern  Volcanic 
Mudflow,  Northern  Basalt  Flow,  and 
Northern  Volcanic  Ashflow  are  formed 
by  an  impervious  bedrock  layer  of 
volcanic  origin.  These  pool  types  are 
found  on  the  eastern  and  coastal 
portions  of  the  Central  Valley,  and  tend 
to  be  small  and  restricted  in 
distribution.  Northern  Basalt  Flow 
vernal  pools  occiu'  at  greater  elevations 
than  other  vernal  pool  types. 

The  vernal  pools  in  Southern 
California  are  associated  with  several 
soil  series  tjrpes  including  but  not 
limited  to  Huerheuero,  Olivenhain, 
Placentia,  Redding,  and  Stockpen 
(Bauder  and  McMillan  1998).  These  soil 
types  and  other  similar  soil  series  like 
other  vernal  pool  bearing  soils  and 
geologic  formations  have  a  nearly 
impermeable  surface  or  subsurface  soil 
layer  with  a  flat  or  gentiy  sloping 
topography  (Service  1998).  Due  to  local 
topography  and  geology,  the  pools  are 
usually  clustered  into  pool  complexes 
(Bauder  1986;  Holland  and  Jain  1988). 
Pools  within  a  complex  are  typically 
separated  by  distances  on  the  order  of 


meters,  and  may  form  dense, 
interconnected  mosaics  of  small  pools 
or  a  more  sparse  scattering  of  larger 
pools.  The  pools  within  the  Santa  Rosa 
Plateau  in  Riverside  Coimty,  California 
are  the  only  knovtm  locality  for  the 
Southern  Basalt  Flow  Vernal  Pools. 
Other  vernal  pools  and  pool  complexes 
within  the  region,  such  as  those  at 
Skimk  Hollow  are  not  currently 
classified,  but  some  of  these  pools 
converge  on  vernal  lakes  and  others  are 
associated  with  vernal  alkali  plains 
(Keeler-Wolf  ef  ai.  1998). 

The  vernal  pools  in  the  Agate  Desert 
in  Southern  Oregon  are  located  on 
alluvial  fans  capped  with  a  shallow 
layer  of  clay  loam  over  cemented 
hardpan.  Other  vernal  pools  within  the 
area  include  those  formed  on  older 
basaltic  andesite  formations  such  as 
those  foimd  on  Table  Rock.  The  vernal 
pool  complexes  are  characterized  by 
patterned  groimd  with  mounds  and 
vernal  pools.  These  pools  vary  in  size 
from  1  to  30  m  (3  to  100  ft)  across,  and 
attain  a  maximum  depth  of  about  30  cm 
(12  in)  (ONHP  1998).  This  landform  is 
not  true  desert  as  it  receives  48  cm  (19 
in)  of  precipitation  annually.  The  pools 
within  the  area  support  the  vernal  pool 
fairy  shrimp  and  other  listed  vernal  pool 
species  such  as  the  endangered  Cook's 
lomatium  (Lomatium  cookii)  and  large- 
flowered  woolly  meadowfoam 
[Limnanthes  floccosa  ssp.  grandiflora) 
(Service  2002). 

Vernal  Pool  Crustaceiin  Background 

All  of  the  vernal  pool  crustacean 
species  addressed  in  this  critical  habitat 
designation  have  evolved  unique 
physical  adaptations  to  survive  in 
vernal  pools.  The  timing  and  duration  of 
wet  and  dry  phases  can  vary 
significantiy  from  year  to  year,  and  in 
some  years,  vernal  pools  may  not 
inundate  at  all.  In  order  to  take 
advantage  of  the  short  inundation 
phase,  vernal  pool  crustaceans  have 
evolved  short  reproduction  times  and 
high  reproductive  rates.  Most  of  the 
crustacean  species  addressed  in  this 
rule  hatch  within  a  few  days  after  their 
habitats  fill  with  water,  and  can  start 
reproducing  within  a  few  weeks  (Eng  et 
al.  1990;  Helm  1998;  Eriksen  and  Belk 
1999).  Vernal  pool  crustaceans  can 
complete  their  entire  life  cycle  in  a 
single  season,  and  some  species  may 
complete  several  life  cycles.  Vernal  pool 
crustaceans  can  also  produce  thousands 
of  viable  cysts  when  environmental 
conditions  are  favorable. 

To  survive  the  prolonged  heat  and 
dessication  of  the  vernal  pool  dry  phase, 
vernal  pool  crustaceans  have  developed 
a  dormant  stage.  After  vernal  pool 
crustacean  eggs  are  fertilized  in  the 


female's  brood  pouch,  the  embryos 
develop  a  thick,  usually  multilayered    . 
shell.  When  embryonic  development 
reaches  a  late  stage,  further  maturation 
stops,  metabolism  is  drastically  slowed, 
and  the  egg,  now  referred  to  as  a  cyst, 
enters  a  dormant  state  called  diapause. 
The  cyst  is  then  either  dropped  to  the 
pool  bottom  or  remains  in  the  brood  sac 
imtil  the  female  dies  and  sinks.  Once 
the  cyst  is  desiccated,  it  can  withstand 
temperatures  near  boiling  (Carlisle 
1968),  fire  (Wells  etal.  1997),  freezing, 
and  anoxic  (deprived  of  oxygen) 
conditions  without  damage  to  the 
embryo.  The  cyst  wall  cannot  be 
affected  by  digestive  enzymes,  and  can 
be  transported  in  the  digestive  tracts  of 
animals  without  harm  (Home  1967). 
Most  fairy  shrimp  cysts  can  remain 
viable  in  the  soil  for  a  decade  or  longer 
(Belk  1998). 

Although  the  exact  signals  that  cause 
crustacean  cysts  to  hatch  are  unknovtm, 
factors  such  as  soil  moisture, 
temperature,  light,  oxygen,  and  osmotic 
pressing  may  trigger  the  embryo's 
emergence  from  the  cyst  (Brendonck 
1996).  Because  the  cyst  contains  a  well- 
developed  embryo,  the  animal  can 
quickly  develop  into  a  fully  matiue 
adult.  This  allows  vernal  pool 
crustaceans  to  reproduce  before  the 
vernal  pool  enters  the  dry  phase, 
sometimes  within  only  a  few  weeks 
(Hehn  1998;  Erikson  and  Belk  1999).  In 
some  species  (e.g.,  vernal  pool  tadpole 
shrimp),  cysts  may  hatch  immediately 
without  going  through  a  dormant  stage, 
if  they  are  deposited  while  the  vernal 
pool  still  contains  water.  These  cysts  are 
referred  to  as  quiescent,  and  their 
presence  allows  the  vernal  pool 
crustacean  to  produce  midtiple 
generations  in  a  single  wet  season  as 
long  as  their  habitat  remains  inundated. 

Another  important  adaptation  of 
vernal  pool  crustaceans  to  the 
unpredictable  conditions  of  vernal  pools 
is  the  fact  that  not  all  of  the  dormant 
cysts  hatch  in  every  season.  Simovich 
and  Hathaway  (1997)  found  that  only  6 
percent  of  San  Diego  fairy  shrimp 
[Branchinecta  sandiegonensis)  cysts 
hatched  after  initial  hydration,  and  only 
0.18  percent  of  Riverside  fairy  shrimp 
[Streptocephalus  woottoni)  cysts 
hatched.  The  cysts  that  do  not  hatch 
remain  dormant  and  viable  in  the  soil. 
These  cysts  may  hatch  in  a  subsequent 
year  and  form  a  cyst  bank  much  like  the 
seed  bank  of  annual  plants.  Based  on  a 
review  of  other  studies  (Belk  1977; 
Gallagher  1996;  Brendonck  1996), 
Simovich  and  Hathaway  (1997) 
concluded  that  species  inhabiting  more 
unpredictable  enviroiunents,  such  as 
smaller  or  shorter  lived  pools,  are  more 
likely  to  have  a  smaller  percent  of  their 
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cysts  hatch  i  ifter  their  vernal  pool 
habitats  fill  vith  water.  This  strategy 
reduces  the  jrobability  of  complete 
reproductiv(  failure  if  a  vemal  pool 
dries  up  pre  naturely.  This  strategy  has 
been  suggesi  ed  as  a  mechanism  by 
which  rare  s  lecies  may  persist  in 
unpredictab  e  environments  (Chesson 
and  Warner  1981;  Chesson  and  Huntly 
1989:  Ellner  and  Hairston  1994). 

Although  he  vemal  pool  crustaceans, 
and  particul  irly  the  fairy  shrimp, 
addressed  ir  this  rule  are  not  often 
found  in  the  same  vernal  pool  at  the 
same  time,  v  hen  coexistence  does 
occur,  it  is  g  snerally  in  deeper,  longer 
lived  pools  ( ing  et  al.  1990;  Thiery 
1991;  Gallag  ler  1996;  Simovich  1998). 
In  larger  poc  Is.  closely  related  species  of 
fairy  shrimp  may  coexist  by  hatching  at 
different  ten  peratures,  and  by 
developing  at  different  rates  (Thiery 
1991;  Hathaway  and  Simovich  1996). 
Vemal  pool  ;rustacean  species  may  also 
be  able  to  co  ;xist  by  utilizing  different 
physical  por  ions  of  the  vemal  pool,  or 
by  eating  dif  erent  food  sources  (Daborn 
1978;  Hamei  and  Appleton  1991;  Mura 
1991;  Thiery  1991). 

The  prima  -y  historic  dispersal 
mechanisms  for  the  vernal  pool 
crustaceans  |  )robably  consisted  of  large- 
scale  floodin  I  resulting  from  winter  and 
spring  rains  ind  dispersal  by  migratory 
birds.  As  a  re  suit  of  widespread  flood 
control  and  <  gricultural  water  diversion 
projects  dev(  loped  during  the  twentieth 
century,  larg ;  scale  flooding  is  no  longer 
a  major  form  of  dispersal  for  the  vernal 
pool  crustacc  ans.  \Vhen  being  dispersed 
by  migratory-  birds,  the  eggs  of  these 
crustaceans  <  re  either  ingested  (Krapu 
1974;  Swans  m  1974;  Driver  1981;  Ahl 
1991)  and/or  they  adhere  to  the  bird's 
legs  and  feat  lers  and  are  thereby 
transported  t  a  new  habitats.  Cysts  may 
also  be  dispe  feed  by  a  number  of  other 
species,  such  as  salamanders,  toads, 
cattle,  and  humans  (Eriksen  and  Belk 
1999). 

The  vemal  pool  crustaceans 
addressed  in  this  rule  are  generally 
confined  to  h  abitats  that  are  low  to 
moderate  in  i  ilkalinity  and  dissolved 
salts  when  c(  mpared  with  other  aquatic 
systems  (Erii  sen  and  Belk  1999). 
Although  poi  entially  moderated  by  soil 
type,  vernal  ]  lools  are  generally 
imbuffered  a  id  exhibit  wide 
fluctuations  n  pH  and  dissolved  oxygen 
(Keeley  and  ]  ledler  1998).  Vemal  pool 
water  ion  coi  icentrations,  such  as 
sodium,  potassium,  calcium,  chlorine, 
and  magnesii  im,  also  experience  large 
daily  and  sea  sonal  variations.  These 
variations  ar(  due  to  the  concentration 
of  ions  as  a  result  of  evaporation,  and 
the  dilution  ( f  ions  with  additional 
rainfall  throu  ghout  the  wet  season 


(Barclay  and  Knight  1981).  How  vemal 
pool  crustacean  species  adapt  to  these 
fluctuations  in  water  chemistry  varies. 
Definitive  conclusions  on  why  the 
species  has  certain  water  chemistry 
habitat  preferences  is  unknown  due  to 
the  anecdotal  nature  of  observations. 

This  final  mle  addresses  four  vemal 
pool  cmstaceans:  the  Conservancy  fairy 
shrimp  [Branchinecta  conservatio), 
longhom  fairy  shrimp  (Branchinecta 
longiantenna),  vemal  pool  fairy  shrimp 
(Branchinecta  lynchi)  and  the 
(Lepidurus  packardi).  Conservancy  fairy 
shrimp  ,  longhom  fairy  shrimp,  and 
vemal  pool  fairy  shrimp  are  members  of 
the  aquatic  crustacean  order  Anostraca, 
while  the  vernal  pool  tadpole  shrimp  is 
a  member  of  the  aquatic  crustacean 
order  Notostraca.  Vemal  pool  fairy 
shrimp  are  found  in  California  and 
southern  Oregon,  while  the  other  three 
shrimp  species  are  found  only  in    ■ 
Califomia.  These  species  have  all 
evolved  similar  adaptations  to  the 
unique  habitat  conditions  of  their  vemal 
pool  habitats.  The  general  appearance 
and  life  history  characteristics  of  these 
four  species  will  be  described  in 
combination  below. 

Conser\'ancy  fairy  shrimp,  longhom 
fairy  shrimp,  and  vemal  pool  fairy 
shrimp  (fairy  shrimp)  have  delicate 
elongate  bodies,  large  stalked  compound 
eyes,  and  11  pairs  of  phyllopods,  which 
are  swimming  appendages  that  also 
function  as  gills.  They  swim  or  glide 
gracefully  upside  down  by  means  of 
complex  beating  movements  that  pass  in 
a  wavelike  anterior-to-posterior 
direction.  Fairy  shrimp  are  filter  feeders, 
and  consume  algae,  bacteria,  protozoa, 
rotifers,  and  bits  of  detritus  as  they 
move  through  the  water.  The  second 
pair  of  antennae  in  fairy  shrimp  adult 
males  are  greatly  enlarged  and 
specialized  for  clasping  the  females 
during  copulation.  The  females  carry 
eggs  in  an  oval  or  elongate  ventral  sac 
(brood  pouch).  Once  fertilized,  the  eggs 
are  coated  (encysted)  with  a  protective 
protein  layer  that  allows  them  to 
withstand  heat,  cold,  and  prolonged 
dehydration.  These  dormant  embryos 
are  known  as  cysts.  The  cysts  are  either 
dropped  to  the  pool  bottom  or  remain  in 
the  brood  pouch  until  the  female  dies 
and  sinks.  The  cysts  can  remain  viable 
in  the  soil  for  decades  after  deposition 
(Eriksen  and  Belk  1999).  When  the 
pools  refill  in  the  same  or  subsequent 
seasons,  some  but  not  all  of  the  cysts 
may  hatch  (Eriksen  and  Belk  1999).  The 
cyst  bank  in  the  soil  may  consist  of  cysts 
from  several  years  of  breeding.  The  cysts 
that  hatch  may  do  so  within  days  after 
the  vemal  pools  fill,  and  the  hatchlings 
rapidly  develop  into  adults  within 
weeks.  In  pools  that  persist  for  several 


weeks  to  a  few  months,  fairy  shrimp 
may  have  multiple  hatches  during  a 
single  season. 

Vemal  pool  tadpole  shrimp  have 
dorsal  compound  eyes,  a  large 
shieldlike  carapace  (shell)  that  covers 
most  of  their  body,  and  a  pair  of  long 
cercopods  or  appendages  at  the  end  of 
the  last  abdominal  segment.  They  are 
primarily  benthic  (living  on  the  bottoms 
of  the  pools)  animals  that  swim  with 
their  legs  down.  Vemal  pool  tadpole 
shrimp  climb  or  scramble  over  objects, 
and  plow  along  bottom  sediments  as 
they  forage  for  food.  Their  diet  consists 
of  organic  detritus  and  living  organisms, 
such  J!s  fairy  shrimp  and  other 
invertebrates  (Fryetl987).  The  females 
disperse  their  fully  developed  cysts  into 
the  pool,  where  the  cysts  are  then 
deposited  into  the  sediment.  Like  fairy 
shrimp,  vemal  pool  tadpole  shrimp  pass 
the  summer  months  as  dormant  cysts  in 
the  soil.  Some  of  the  cysts  hatch  as  the 
vemal  pools  are  filled  with  rainwater  in 
the  next  or  subsequent  seasons,  while 
other  cysts  may  remain  dormant  in  the 
soil  for  many  years.  When  winter  rains- 
refill  inhabited  pools,  tadpole  shrimp 
reestablish  &"om  dormant  cysts  and  may 
become  sexually  mature  within  3  to  4 
weeks  after  hatching  (Ahl  1991;  Helm 
1998).  Mature  adults  may  be  present  in 
pools  until  the  habitats  dry  up  in  the 
spring  (Ahl  1991;  Gallagher  1996). 

Additional  information  specific  to 
each  of  the  four  individual  vemal  pool 
crustacean  species  described  in  this  rule 
is  provided  below. 

Conservancy  Fairy  Shrimp 

Conservancy  fairy  shrimp  were  first 
described  in  1990  by  Eng,  Belk,  and 
Eriksen.  The  type  specimens  were 
collected  in  1982  at  Olcott  Lake,  Solano 
County,  California.  Conservancy  fairy 
shrimp  are  currently  known  from  only 
eight  disjunct  areas:  Vina  Plains  and 
vicinity  in  southern  Tehama  and 
northern  Butte  County,  Jepson  Prairie  in 
Solano  Coxmty,  Suisun  Slough  in 
southern  Solano  County,  Sacramento 
National  Wildlife  Refuge  in  Gleim 
County,  near  Caswell  Memorial  State 
Park  in  Stanislaus  County;  Haystack 
Mountain  Area  in  eastern  Merced 
County,  San  Luis  National  Wildlife 
Refuge  Complex  in  central  Merced 
County,  and  the  Mutau  Flat  area  in  the 
Los  Padres  National  Forest  area  of 
northern  Ventura  County.  Conservancy 
fairy  shrimp  are  known  from  18    . 
occurrences  (Califomia  Natiu-al 
Diversity  Database  (CNDDB)  2002). 

Conservancy  fairy  shrimp  look  similar 
to  other  fairy  shrimp  species,  but  can  be 
distinguished  by  characteristics  of  the 
male  second  antenna.  The  second 
antennae  of  Conservancy  fairy  shrimp 
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males  have  a  distal  segment  which  is 
about  30  percent  shorter  than  the  basal 
segment,  and  has  a  tip  bent  medially 
about  90  degrees  (Eng  et  al.  1990).  The 
female  brood  pouch  is  tapered  at  each 
end,  typically  extends  to  abdominal 
segment  8,  and  has  a  terminal  opening 
(Eng  et  al.  1990).  Males  may  be  fiom  0.6 
to  1.0  in  (14  to  27  millimeters  (mm))  in 
length,  and  females  have  been  measured 
between  0.6  and  1.0  in  (14.5  and  23 
mm)  long. 

Further  discussion  on  the  life  history 
and  habitat  requirements  of 
Conservancy  fairy  shrimp  can  be  found 
in  the  final  rule  to  list  this  species  (59 
FR  48136). 

Longhom  Fairy  Shrimp 

Longhom  fairy  shrimp  were  first 
collected  in  1937,  but  were  not  formally 
described  until  1990  by  Eng,  Belk,  and 
Eriksen.  The  type  specimen  was 
collected  fi-om  a  sandstone  outcrop  pool 
on  the  Souza  Ranch  in  Contra  Costa 
County,  Califomia.  Longhom  fairy 
shrimp  are  extremely  rare,  and  are  only 
known  from  three  widely  separated 
locations:  the  Altamont  Pass  area  in 
Contra  Costa  and  Alameda  Coimties,  the 
western  and  northern  boundaries  of 
Soda  Lake  on  the  Carrizo  Plain  in  San 
Luis  Obispo  County,  and  Kesterson 
National  Wildlife  Refuge  in  the  San 
Joaquin  Valley  in  Merced  Coimty. 
Vemal  pool  crustacean  surveys 
conducted  by  Sugnet  (1993)  found  only 
3  occurrences  of  longhom  fairy  shrimp 
out  of  3,092  locations  surveyed,  and 
Helm  (1998)  found  occmrences  of 
longhom  fairy  shrimp  in  only  9  of  4,008 
wetlands  sampled. 

Longhom  fairy  shrimp  are 
distinguished  from  other  fairy  shrimp 
by  the  male's  very  long  second  antenna, 
which  is  about  twice  as  long,  relative  to 
its  body,  as  the  second  antenna  of  other 
species  of  Branchinecta.  Longhom  fairy 
shrimp  antennae  range  from  0.3  to  0.4 
in  (6.7  to  10.4  mm)  in  length  (Eriksen 
and  Belk  1999).  Females  can  be 
recognized  by  their  cylindrical  brood 
pouch,  which  extends  to  below 
abdominal  segments  6  or  7.  Mature 
males  have  been  measured  between  0.5 
to  0.8  in  (12  and  21  mm)  in  length,  and 
females  range  from  0.5  to  0.8  in  (13.3  to 
19.8  mm)  in  length  (Eng  et  al.  1990). 

Further  discussion  of  the  life  history 
and  habitat  requirements  of  longhom 
fairy  shrimp  can  be  found  in  the  final 
rule  to  list  this  species  (59  FR  48136). 

Vemal  Pool  Fairy  Shrimp 

Vemal  pool  fairy  shrimp  were  first 
described  by  Eng  et  al.  in  1990  from  a 
type  specimen  that  was  collected  in 
1982  at  Souza  Ranch,  Contra  Costa 
County,  Califomia.  The  species  occurs 


in  disjunct  fragmented  habitats 
distributed  across  the  Central  Valley  of 
Califomia  from  Shasta  County  to  Tulare 
County  and  the  central  and  southem 
coast  ranges  from  northern  Solano 
Coimty  to  Ventura  County,  Califomia. 
Additional  disjunct  occurrences  have 
been  identified  in  southem  Califomia 
and  in  Oregon.  In  Oregon,  the  species' 
distribution  is  limited  to  the  vicinity  of 
an  approximately  32  square  mile  (mi2) 
82.9  square  kilometer  (km2))  area 
known  as  the  Agate  Desert  in  Jackson 
County,  north  of  Medford.  In  southem 
Califomia,  the  distribution  is  equally 
limited,  with  populations  occurring  in 
three  areas  in  Riverside  County. 

Vernal  pool  fairy  shrimp  are 
characterized  by  the  presence  and  size 
of  several  bidges  on  die  male's  antenna, 
and  by  the  female's  short,  pyriform  or 
pear  shaped  brood  pouch.  Vemal  pool 
fairy  shrimp  vary  in  size,  ranging  from 
0.4  to  1.0  in  (11  to  25  mm)  in  length 
(Engetal.  1990). 

Vemal  pool  fairy  shrimp  are  currently 
found  in  27  counties  across  the  Central 
Valley  and  coast  ranges  of  Califomia, 
inland  valleys  of  southem  Califomia, 
and  southem  Oregon.  Although  vemal 
pool  fairy  shrimp  are  distributed  more 
widely  than  most  other  fairy  shrimp 
species,  they  are  generally  uncommon 
throughout  their  range  and  rarely 
abundant  where  they  do  occiu  (Eng  et 
al.  1990;  Eriksen  and  Belk  1999). 

Further  discussion  of  the  life  history 
and  habitat  requirements  of  vemal  pool 
fairy  shrimp  can  be  found  in  the  final 
mle  to  list  this  species  (59  FR  48136). 

Vemal  Pool  Tadpole  Shrimp 

Vemal  pool  tadpole  shrimp  were 
initially  described  by  Simon  in  1886 
and  named  Lepidurus  packardi.  After 
subsequent  reclassification  by 
Longhurst  (1955),  the  species  was  given 
a  subspecies  status  based  primarily  on 
the  lack  of  apparent  geographic 
boundaries  between  L.  apus  and  L. 
packardi  popidations.  Lynch  (1972) 
resurrected  L.  packardi  to  full  species 
status  based  on  further  examination  of 
specimens,  and  this  is  the  currently 
accepted  taxonomic  status  of  vernal 
pool  tadpole  shrimp.  Vemal  pool 
tadpole  shrimp  inhabit  sites  in 
California's  Central  Valley  and  San 
Francisco  Bay  area.  The  geographic 
range  of  this  species  includes  disjunct 
occmrences  found  in  the  Central  Valley 
from  Shasta  County  to  northern  Tulare 
Coimty,  and  in  the  central  coast  range 
from  Solano  County  to  Alameda  County. 
Vemal  pool  tadpole  shrimp  are  known 
from  160  occurrences  (CNDDB  2001). 

Vemal  pool  tadpole  shrimp  are 
distinguished  by  a  large,  shieldfike 
carapace,  or  shell,  that  covers  the 


anterior  half  of  their  body.  Vemal  pool 
tadpole  shrimp  have  30  to  35  pairs  of 
phyllopods,  a  segmented  abdomen, 
paired  cercopods  or  tail-like 
appendages,  and  fused  eyes.  Vemal  pool 
tadpole  shrimp  will  continue  to  grow  as 
long  as  their  vernal  pool  habitats  remain 
inundated,  in  some  cases  for  6  months 
or  longer.  They  periodically  shed  their 
shells,  which  can  often  be  found  along 
the  edges  of  vemal  pools  where  vemal 
pool  tadpole  shrimp  occur.  Mature 
vemal  pool  tadpole  shrimp  range  in  size 
from  0.6  to  3.4  in  (15  to  86  mm)  in 
length. 

Vemal  pool  tadpole  shrimp  have 
relatively  high  reproductive  rates.  Ahl 
(1991)  found  that  fecundity  increases 
with  body  size.  A  large  female  greater 
than  0.8  in  (20  mm)  in  carapace  length 
could  deposit  as  many  as  6  clutches, 
averaging  32  to  61  eggs  per  clutch,  in  a 
single  wet  season. 

Further  discussion  of  the  Ufe  history 
and  habitat  requirements  of  vemal  pool 
tadpole  shrimp  can  be  found  in  the  final 
rule  to  list  this  species  (59  FR  48136). 

Vemal  Pool  Plants  Background 

The  1 1  vemal  pool  plants  described 
in  this  rule  have  developed  a  suite  of 
highly  specialized  adaptations  that 
allow  them  to  survive  in  vemal  pool 
habitats.  All  11  species  are  annuals, 
meaning  they  germinate,  grow, 
reproduce,  and  die  within  a  single  year. 
This  allows  the  vemal  pool  plants  to 
complete  their  life  cycles  during  the 
relatively  short  inundation  and  drying 
periods  of  their  vemal  pool  habitat. 

Another  adaptation  of  vemal  pool 
plants  is  production  of  dormant  seeds. 
This  adaptation  allows  vemal  pool 
plants  to  survive  the  hot  siumner 
months  in  the  soil.  The  seeds  may 
remain  viable  in  the  soil  for  many  years. 
The  number  of  plants  present  above 
ground  may  fiuctuate  dramatically  from 
year  to  year.  However,  much  of  the 
population  of  these  species  exists  as 
seeds  in  the  soil.  Vemal  pool  plant 
seeds  germinate  after  winter  rains  in 
response  to  a  complex  set  of 
environmental  cues  that  are  not  well 
understood,  but  generally  include 
various  temperature  and  soil  moisture. 
Not  all  of  the  dormant  seeds  will 
germinate  in  any  given  year.  This 
strategy  reduces  the  probability  of  local 
extirpation  if  environmental  conditions 
change — for  example,  if  a  vemal  pool 
dries  up  prematurely.  It  has  also  been 
suggested  the  strategy  acts  as  a 
mechanism  by  which  rare  species  may 
persist  in  unpredictable  environments 
(Chesson  and  Warner  1981;  Chesson 
and  Huntly  1989;  Ellner  and  Hairston 
1994). 
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Tolerance  to  inundation  differs 
gready  among  species  (Zedler  1987). 
Vernal  pooljplant  zonation,  in  which 
characteristic  rings  of  flowers  form 
around  vemial  pools,  is  a  result  of  this 
differential  tolerance  to  inundation. 
Species  thatjare  the  least  tolerant  to 
inimdation  grow  along  the  margins  of 
the  pools,  while  those  that  can  tolerate 
extended  periods  of  inundation  grow  in 
the  center  of  the  pools. 

Information  for  the  vernal  pool  plants 
can  be  found  in  the  final  rules  to  list 
these  spedek  (62  FR  34029;  62  FR 
14338; 57  Fg  24192;  43  FR  44810) and 
in  the  criteria  section  of  this  rule. 
Additional  information  specific  to  each 
of  the  11  individual  vernal  pool  plant 
species  described  in  this  rule  is 
provided  below. 

Limnanthes  floccosa  ssp.  califomica 

Limnanthifs  floccosa  ssp.  califomica 
(Butte  Coiml  y  meadowfoam)  was  first 
collected  in  1917  at  a  site  10  miles  (mi) 
(16  kilometers  (km))  north  of  Chico 
(Service  199  lb),  although  it  was 
recognized  a  s  a  separate  subspecies  at 
that  time.  Kalin- Arroyo  (1973) 
determined  I  hat  it  was  a  distinct  taxon 
and  gave  it  ti  le  scientific  name 
Limnanthes  loccosa  ssp.  califomica. 
The  type  loc  ility  is  in  Butte  County 
between  Chi:o  and  Oroville,  near  the 
intersection  sf  State  Highway  99  and 
Shippee  Roa  J  (Kalin-Arroyo  1973). 

Limnanthis  floccosa  ssp.  califomica 
is  a  small  an  lual  of  the  meadowfoam  or 
false  mermaid  family  (Limnanthaceae). 
It  has  erect  s  ems  less  than  10  in  (25  cm) 
tall.  The  steii  i  and  leaves  are  densely 
pubescent  (c  jvered  with  short  hairs). 
The  alternate  leaves  are  pinnately 
compound  (divided  into  distinct 
segments  wh  ich  are  arranged  featherlike 
on  either  sid  ?  of  a  rachis),  up  to  3  in  (8 
cm)  long,  an(  1  consist  of  5  to  11  leaflets 
on  a  long  petiole.  A  single  flower  arises 
in  the  axil  (a  igle  between  the  base  of  a 
leaf  and  the  !  tem)  of  each  upper  leaf. 
The  flowers  i  ire  white  with  yellow 
veins,  cup  oi  bowl-shaped,  and  consist 
of  5  petals.  5  sepals,  5  pistils  (female 
reproductive  structures  of  a  flower),  and 
10  stamens  (male  reproductive 
structures  of  a  flower)  on  a  long  flower 
stalk  (Kalin-Arroyo  1973;  McNeill  and 
Brown  1979;  Ornduff  1993b). 

Limnanthe  s  floccosa  ssp.  califomica 
has  always  b  Jen  confined  to  small 
widely  scattered  occurrences  in 
northwestern  Butte  County  (Keeler-Wolf 
et  al.  1998). :  q  her  original  description, 
Kalin-Arroyc  (1973)  mentioned  six 
collections,  including  the  type  locality. 
Five  of  those  were  in  the  areas  ranging 
from  the  orig  inal  collection  site 


southeast  to 


)roville.  and  the  sixth  was 


from  Table  h  ountain  north  of  Oroville. 


However,  James  Jokerst  (1983)  did  not 
find  L.  /.  ssp.  califomica  on  Table 
Mountain  and  later  suggested  that  the 
specimen  had  been  misidentified 
(Service  1992a). 

All  13  of  the  occurrences  described  by 
the  California  Natiual  Diversity 
Database  (CNDDB)  (2002)  had  been 
reported  by  1988  (Kalin-Arroyo  1973; 
McNeill  and  Brown  1979;  Dole  1988; 
Jokerst  1989).  Five  were  in  northern  and 
northeastern  Chico  near  the  municipal 
airport,  four  (including  the  type  locality) 
were  from  the  area  aroimd  Shippee 
(northwest  of  Oroville),  and  three  were 
from  southeastern  Chico.  The  other 
occurrence,  northeast  of  the  town  of 
Nord,  contained  only  one  plant  that  was 
of  questionable  identity  (CNDDB  2002). 
However,  the  area  indicated  would  be  in 
the  same  vicinity  as  the  1917  collection. 

Two  occurrences  of  Umnanthes 
floccosa  ssp.  califomica  have  been 
extirpated,  one  each  in  northern  and 
southeastern  Chico  (Jokerst  1989;  Dole 
and  Sim  1992;  Service  1992a;  CNDDB 
2002).  Some  of  the  other  11  extant 
occurrences  have  been  reduced  in 
distribution  (CNDDB  2002). 

Limnanthes  floccosa  ssp.  califomica 
normally  is  found  in  three  types  of 
seasonal  wetland  habitats:  ephemeral 
drainages  (swales),  vernal  pool 
depressions  in  swales,  and  occasionally 
around  edges  of  isolated  vernal  pools 
(Jokerst  1989).  The  swales  and  vernal 
pools  where  L.  f  ssp.  califomica  grows 
are  on  intermediate  fan  terraces  (Kelley 
and  Associates  Environmental  Sciences 
1992)  in  annual  grasslands  with  mima 
mound  topography.  Large  cobbles  are 
present  throughout  the  pools  and  swales 
(Jokerst  1989).  These  pools  are 
associated  with  Tuscan,  Redbluff, 
Riverbank,  and  Modesto  geologic 
formations,  and  most  of  them  occur  on 
soils  of  the  Tuscan- Anita  and  the 
Redding-Igo  complexes.  Anita  and  Igo 
soils  are  confined  to  the  pools  and 
swales.  Tuscan  and  Redding  soils  are 
restricted  to  the  mounds.  The  two  soils 
are  imderlain  by  iron-silica  cemented 
and  indurated  (hardened)  hardpan, 
respectively  (Kelley  and  Associates 
Environmental  Sciences  1993). 
Limnanthes  floccosa  ssp.  califomica  has 
been  observed  on  Anita  clay  soils 
aimually  regardless  of  rainfall  but 
appears  on  Igo  soils  only  in  years  of 
above-average  rainfall  (Kelley  and 
Associates  Environmental  Sciences 
1992a;  Crompton  1993;  Schonholtzin 
litt.  1995),  presumably  because  the 
former  can  hold  approximately  twice  as 
much  moisture  (Kelley  and  Associates 
Environmental  Sciences  1993). 
Confirmed  occurrences  have  been  found 
at  165  to  300  ft  (50  to  90  m)  in  elevation 
(McNeill  and  Brown  1979;  CNDDB 


2002).  The  habitat  associated  wdth  L.  /. 
ssp.  califomica  includes  saturated  soils 
and  pools  with  a  short  lived  inundation 
period. 

Further  discussion  of  the  life  history 
and  habitat  characteristics  of 
Limnanthes  floccosa  ssp.  califomica  can 
be  found  in  the  final  rule  to  list  the 
species  (62  FR  54807). 

Lasthenia  conjugens 

Edward  Greene  (1888)  first  described 
this  species  as  Lasthenia  conjugens 
(Contra  Costa  goldfields),  from 
specimens  collected  near  Antioch, 
California.  Harvey  Hall  (1914)  later 
liunped  it  in  with  Baeria  fremontii 
(Fremont's  goldfields).  Roxana  Ferris 
(1958)  proposed  the  name  Baeria 
fremontii  var.  conjugens  to  recognize  the 
distinctiveness  of  L.  conjugens.  Finally, 
Robert  Ornduff  (1966)  restored  Greene's 
original  name  and  rank,  returning  this 
species  to  the  genus  Lasthenia. 

Lasthenia  conjugens  is  a  showy  spring 
annual  in  the  aster  family  (Asteraceae). 
Its  stems  are  4  to  12  in  (10  to  30  cm) 
tall,  somewhat  fleshy,  and  usually  are 
branched.  The  leaves  are  opposite  and 
narrow;  the  lower  leaves  are  entire,  but 
stem  leaves  have  one  or  two  pairs  of 
narrow  lobes.  The  daisy  like  flower 
heads  are  solitary  (Greene  1888;  Ornduff 
1993a). 

Twenty  extant  occurrences  of 
Lasthenia  conjugens  are  found  widely 
scattered  in  smdill  vernal  pool  areas  in 
Alameda,  Contra  Costa,  Mendocino, 
Monterey,  Napa,  and  Solano  Counties. 
Of  these  20  occurrences,  Solano  County 
has  1 1  small  scattered  occiurences  in  a 
general  area  east  and  south  of  the  City 
of  Fairfield.  The  Santa  Barbara  Coimty 
and  Santa  Clara  County  occurrences  of 
L.  conjugens  have  probably  been  lost 
due  to  habitat  alteration  (CNDDB  2002). 
One  Napa  County  site,  Milliken  Canyon, 
contained  only  a  single  plant  in  1987 
whether  this  individual  is  still  in 
existence  is  unknown  (CNDDB  2002). 

Lasthenia  conjugens  typically  grows 
in  vernal  pools,  swales,  moist  flats,  and 
depressions  within  a  grassland  matrix 
(CNDDB  2002).  However,  several 
historical  collections  were  from 
populations  growing  in  the  saline- 
alkaline  transition  zone  between  vernal 
pools  and  tidal  marshes  on  the  eastern 
margin  of  the  San  Francisco  Bay  (Baye, 
Service,  in  litt.  2000a).  The  herbarium 
sheet  for  one  of  the  San  Francisco  Bay 
specimens  notes  that  the  species  also 
grew  in  evaporating  ponds  used  to 
concentrate  salt  (Baye,  in  litt.  2000b). 
The  vernal  pool  types  from  which  this 
species  has  been  reported  are  Northern 
Basalt  Flow,  Northern  Claypan,  and 
Northern  Volcanic  Ashflow  (Sawyer  and 
Keeler-Wolf  1995).  The  landforms  and 
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geologic  formations  for  sites  where  L. 
conjugens  occurs  have  not  yet  been 
determined.  Most  occurrences  are  found 
at  elevations  of  6  to  200  ft  (2  to  61  m), 
but  the  recenUy  discovered  Monterey 
Coimty  occurrences  are  at  400  ft  (122 
m),  and  one  Napa  County  occurrence  is 
at  1,460  ft  (445  m)  elevation  (CNDDB 
2002). 

The  soil  types  that  maintain  vernal 
pool  habitats  for  Lasthenia  conjugens 
have  not  yet  been  identified  for  most 
localities.  The  soil  series  from  which 
this  species  is  known  are  Aiken, 
Antioch,  Concepcion,  Conejo,  Crispin, 
Haire,  Linne,  Los  Robles,  Rincon, 
Solano,  and  San  Ysidro,  plus  the 
Arnold-Santa  Ynez,  Hambright-rock 
outcrop,  and  Los  Osos  complexes.  Soil 
textures,  where  known,  are  clays  or 
loams.  At  least  in  Solano  County  and  on 
the  shores  of  San  Francisco  Bay,  L. 
conjugens  grows  in  alkaline  or  saline- 
alkaline  sites  (Baye,  in  litt.  2000a, 
2000b;  CNDDB  2002). 

Fiulher  discussion  on  the  life  history 
and  habitat  characteristics  of  Lasthenia 
conjugens  can  be  found  in  the  final  rule 
to  list  the  species  (62  FR  33029;  June  18, 
1997). 

Chamaesyce  hooveri 

Chamaesyce  hooveri  (Hoover's 
spurge)  was  originally  named  Euphorbia 
hooveri  based  on  a  specimen  collected 
by  Robert  Hoover  in  Yettem,  Tulare 
County  (Wheeler  1940).  Koutnik  (1985) 
placed  the  species  in  the  genus 
Chamaesyce  as  C.  hooveri. 

Chamaesyce  hooveri  is  an  annual  herb 
of  the  spurge  family  (Euphorbiaceae). 
The  species  trails  along  the  ground, 
forming  gray-green  mats  2  to  40  in  (5  to 
100  cm)  in  diameter  (Broyles  1987, 
Stone  et  al.  1988).  The  stems  are  hairless 
and  contain  milky  sap.  The  tiny  (0.08  to 
0.20  in  (2  to  5  mm))  leaves  are  opposite, 
rounded  to  kidney-shaped,  with  an 
asymmetric  base  and  a  toothed  margin. 
In  the  genus  Chamaesyce,  the  structures 
that  appear  to  be  flowers  actually  are 
groups  of  flowers;  each  group  is  referred 
to  as  a  cyathium  (Koutnik  1993). 

CNDDB  (2002)  includes  30 
occurrences  of  Chamaesyce  hooveri.  Of 
these,  one  each  in  Tehama  and  Tulare 
Counties  are  classified  as  extirpated; 
two  others,  in  Butte  and  Tehama 
Counties,  may  no  longer  occur  because 
this  species  was  not  observed  for  2 
consecutive  years  (Stone  etal.  1988; 
CNDDB  2002).  The  Vina  Plains  of 
Tehama  and  Butte  Counties  contain  14 
(54  percent)  of  the  26  extant  occurrences 
of  C.  hooveri  (CNDDB  2002)  in  an  area 
approximately  35  mi  ^  (91  km  ^)  in  size 
(Stone  et  al.  1988).  One  other  site  in  the 
same  region  is  near  Chico  in  Butte 
County.  Seven  of  the  26  extant 


occurrences  are  in  the  Southern  Sierra 
Foothills  Vernal  Fool  Region,  including 
5  in  the  Visalia- Yettem  area  of  Tulare 
County  and  2  in  the  Hickman-La  Grange 
area  of  Stanislaus  County.  Three  other 
occurrences  are  on  the  Sacramento 
National  Wildlife  Refuge  in  Glenn 
County,  which  is  in  the  Solano-Colusa 
Vernal  Pool  Region.  The  one  other 
extant  occurrence  is  on  the  Bert  Crane 
Ranch  in  Merced  County,  which  is 
within  the  San  Joaquin  Valley  Vernal 
Pool  Region  (Keeler-Wolf  ef  al.  1998; 
CNDDB  2002). 

Vernal  pools  from  which  Chamaesyce 
hooveri  has  been  reported  are  classified 
as  Northern  Hardpan  and  Northern 
Cla)rpan  vernal  pools  (Sawyer  and 
Keeler-Wolf  1995).  The  pools 
supporting  this  species  vary  in  size  from 
0.47  to  600  ac  (0.19  to  243  ha),  with  a 
median  area  of  1.43  ac  (0.58  ha)  (Stone 
et  al.  1988).  Many  occurrences  consist 
of  multiple  pools  that  vary  in  area  and 
depth,  yet  not  all  pools  at  a  site  support 
C.  hooveri.  Deeper  pools  apparendy 
provide  better  habitat  for  this  species 
because  the  duration  of  inundation  is 
longer.  This  species  may  occur  along  the 
margins  or  in  the  deepest  portions  of  the 
dried  pool  bed  (Stone  et  al.  1988; 
Alexander  and  Schlising  1997).  A 
particularly  important  feature  of  C. 
hooveri  microhabitat,  at  least  in  the 
deeper  pools,  is  that  it  is  nearly  devoid 
of  other  vegetation,  and  thus 
competition  from  other  plants  is 
reduced  (Stone  et  al.  1988). 

Vernal  pools  supporting  Chamaesyce 
hooveri  occur  mostly  on  alluvial  fans  or 
terraces  of  ancient  rivers  or  streams, 
with  a  few  on  the  rim  of  the  Central 
Valley  basin.  It  is  found  on  a  wide 
variety  of  soils,  ranging  in  texture  from 
clay  to  sandy  loam.  Soil  series  include 
Anita,  Laniger,  Lewis,  Madera,  Meikle, 
Riz,  Tuscan,  Whitney,  and  Willows.  All 
of  these  soils  may  not  equally  support 
the  habitat  requirements  for  this  species, 
however.  For  example,  in  one  Vina 
Plains  pool,  C.  hooveri  grew  primarily 
in  the  portion  that  was  underlain  by 
Tuscan  loam,  but  were  nearly  absent 
from  the  portion  underlain  by  Anita 
clay  (Alexander  and  Schlising  1997). 

In  the  Sacramento  Valley,  occupied 
pools  are  on  acidic  soils  over  iron-silica 
cemented  hardpan.  Most  pools 
supporting  Chamaesyce  hooveri  in  the 
San  Joaquin  Valley  are  on  neutral  to 
saline-alkaline  soils  over  lime-silica 
cemented  hardpan  or  claypan  (Broyles 
1987;  Stone  et  al.  1988;  Sawyer  and 
Keeler-Wolf  1995;  CNDDB  2002). 
Occurrences  have  been  reported  from 
elevations  ranging  from  85  ft  (26  m)  in 
Glenn  County  to  420  ft  (128  m)  in 
Tehama  County  (CNDDB  2002). 


Further  discussion  on  the  life  history 
and  habitat  characteristics  of 
Chamaesyce  hooveri  can  be  found  in  the 
final  rule  to  list  the  species  (62  FR 
14338). 

Castilleja  campestris  ssp.  succulenta 

Robert  Hoover  (1936a)  first  described 
this  species  as  Orthocarpus  campestris 
var.  succulentus  (fleshy  owl's-clover). 
The  type  specimen  had  been  collected 
at  Ryer,  in  Merced  County.  Robert 
Hoover  (1968)  subsequenUy  raised  its 
rank  and  assigned  it  the  name 
Orthocarpus  succulentus.  Chuang  and 
Heckard  (1991)  reconsidered  the 
taxonomy  of  Orthocarpus  and  related 
genera.  Based  on  floral  morphology 
(external  structure  or  form),  seed 
morphology,  and  chromosome  number, 
they  transferred  many  species  into  the 
genus  Castilleja.  Furthermore,  they 
determined  that  the  appropriate  rank  for 
this  species  was  as  a  subspecies  of 
Castilleja  campestris  (field  owl's-clover) 
emd  assigned  the  plant  the  scientific 
name  Castilleja  campestris  ssp. 
succulenta  (Chuang  and  Heckard  1991). 

Castilleja  campestris  ssp.  succulenta 
is  a  hemiparasitic  (partly  parasitic) 
annual  herb  belonging  to  the 
snapdragon  family  (Scrophulariaceae). 
The  plant  has  erect  or  decumbent 
(lajring  on  the  ground  with  the  tip 
turned  upward)  stems  up  to  12  in  (30 
cm)  long.  The  stems  are  usually 
unbranched  and  without  hairs.  The 
leaves  at  the  base  of  the  stem  are  small 
and  scalelike,  whereas  those  on  the 
upper  stem  are  lance-shaped,  not  lobed, 
thick,  fleshy,  britde,  and  easily  broken. 
The  bracts  (leaf-like  structures  in  the 
flowering  structure)  are  green,  similar  to 
but  shorter  than  the  upper  leaves,  and 
longer  than  the  flowers.  Overall,  the 
inflorescence  (entire  flowering  structure 
of  a  plant)  may  occupy  as  much  as  half 
of  the  plant's  height  (Hoover  1936a, 
1937, 1968;  Chuang  and  Heckard  1991; 
1993). 

Castilleja  campestris  ssp.  succulenta 
is  known  from  63  widely  scattered 
extant  occurrences  in  vernal  pool 
habitats  along  the  Southern  Sierra 
Foothills  Vernal  Pool  Region  ranging 
from  Madera  County  to  a  disjunct 
occurrence  in  northern  San  Joaquin 
County.  Castilleja  campestris  ssp. 
succulenta  is  known  from  1 1 
occiurences  in  Fresno  County,  9  in 
Madera,  36  in  Merced,  5  in  Stanislaus 
and  1  in  Tuolumne  (Keeler-Wolf  et  al. 
1998;  CNDDB  2002). 

Castilleja  campestris  ssp.  succulenta 
is  known  mosUy  from  vernal  pools 
occurring  on  alluvial  terrace  landforms. 
These  pool  types  have  been  described  as 
both  Northern  Claypan  and  Northern 
Hardpan  vernal  pools  (Sawyer  and 
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Keeler-Wolf  1995)  within  annual 
grassland  co^mnunities  (CM)DB  2002). 
However,  it  Js  found  on  Northern  Basalt 
Flow  vernal  pools  on  Hideaway  soils 
series  at  one  location  in  the  San  Joaquin 
Valley.  It  is  1  nown  from  both  small  and 
large  pools  (EIP  Associates  1999). 
Although  no :  all  pools  occupied  by  this 
taxon  have  bsen  studied  in  detail, 
Stebbins  etai  (1995)  collected  data  on 
six  occupied  pools  in  Fresno  and 
Madera  Counties.  Some  were  typical 
"bowl-like"  pools,  whereas  others  were 
more  similar  to  swales.  This  subspecies 
has  been  rep  jrted  from  pools  with  both 
long  and  sho  rt  inundation  periods  (EIP 
■Associates  1!  I99),  and  from  both  shallow 
and  "abnomi  ally  deep  vernal  pools," 
but  approxin  late  depdi  of  these  pools 
was  not  given  (CNDDB  2002). 

Soil  series  supporting  Castilleja 
campestris  s!  p.  succulenta  include 
Amador,  An<  lerson.  Coming,  Fallbrook, 
Keyes,  Pentz  Ramona,  Redding,  San 
Joaquin,  Vist  i.  and  Yokohl,  as  well  as 
the  PoUasky-  Viontpellier  complex.  Soil 
textures  at  th  Dse  sites  range  from 
extremely  stc  ny  loam  to  loamy  clay.  In 
the  proposed  University  of  Califomia- 
Merced  cam{  us  and  community  area, 
the  species  is  foimd  primarily  on 
Redding  gravplly  loam;  however. 
Coming,  Keyes,  and  Pentz  soils  also 
contain  occu  xences  of  the  species  (EIP 
Associates  1?  99).  Occurrences  of  C.  c. 
ssp.  succuleri  ta  have  been  reported  from 
elevations  of  BO  ft  (24  m)  at  the  San 
Joaquin  Courty  site  to  2,300  ft  (700  m) 
at  Kennedy  1  able  in  Madera  County 
(CNDDB  2001 1).  We  are  uncertain  about 
specific  soils  that  may  correlate  with  the 
presence  of  tJ  lis  species,  although  it  is 
irregularly  fo  md  on  Redding  soil  series. 
Vernal  pool  c  omplexes  that  provide 
habitat  for  th  s  species  include  pools 
ranging  in  de  jth  from  6  in  (15  cm)  to 
10  in  (25  cm)  but  the  species  is  also 
found  less  frt  quently  in  shallower  and 
deeper  poolsJ  Soil  pH  values  for  some 
of  the  vernal  jools  in  Merced  County 
occupied  by  1 7.  c.  ssp.  succulenta  range 
from  4.3  to  6. 2.  Although  no 
comprehensive  study  has  been 
conducted,  s(  me  vernal  pools  occupied 
by  C.  c.  ssp.  s  uccuienta  vary  in  size  from 
0.02  ac  (81  m  s)  to  0.12  ac  (486  m^)  in 
Merced  Coun  ty.  Merced  County 
contains  the  ',  argest  aggregations  of  C.  c. 
ssp.  succulenta:  occurrences  are  found 
on  mild  to  sti  ongly  acidic  soils  on 
Lagima,  Meh  ten.  North  Merced 
Gravels,  and  liverbank  Formations,  as 
well  as  on  lone,  Mehrten,  and  Valley 
Springs  geological  formations.  The 
parent  materiEl  of  vernal  pools  greatly 
influences  species  composition  and 
hydrologic  fu  (ictioning  of  the  vernal 
pool  (HoUanc  and  Jain  1981,  1988; 


Hanes  and  Stromberg  1998).  Castilleja 
campestris  ssp.  succulenta  appears  to 
prefer  the  more-weathered  acidic, 
higher-terrace  vernal  pool  complexes 
that  are  composed  of  volcanic  tuff  sand 
quartzite  parent  materials. 

Fiirther  discussion  on  the  life  history 
and  habitat  characteristics  of  Castilleja 
campestris  ssp.  succulenta  can  be  found 
in  the  final  rule  to  list  the  species  (62 
FR  14338). 

Orcuttieae  Tribe 

Neostapfia  colusana  (Colusa  grass), 
Orcuttua  pilosa  (hairy  Orcutt  grass), 
Tuctoria  mucronata  (Solano  grass), 
Tuctoria  greenei  (Greene's  tuctoria), 
Orcuttia  viscida  (Sacramento  Valley 
Orcutt  grass),  Orcuttia  inaequalis  (San 
Joaquin  Valley  Orcutt  grass),  and 
Orcuttia  tenuis  (slender  Orcutt  grass) 
belong  to  the  tribe  Orcuttieae  in 
Poaceae,  the  grass  family,  (Reeder  1965). 
Many  life  history  characteristics  are 
common  to  all  members  of  the 
Orcuttieae.  All  are  wind  pollinated,  but 
pollen  may  not  be  carried  long  distances 
between  occurrences  (Griggs  1980,1981; 
Griggs  and  Jain  1983).  Local  seed 
dispersal  is  by  water,  which  breaks  up 
the  inflorescence  (Reeder  1965; 
Crampton  1976;.  Griggs  1980, 1981). 
Long-distance  dispersal  is  unlikely 
(Service  1985c),  but  seed  may  have  been 
carried  occasionally  by  waterfowl 
(family  Anatidae),  tule  eUc  [Cervus 
elaphus  nannoides),  or  pronghom 
[Antilocapra  americana)  in  historical 
times  (Griggs  1980).  The  seeds  can 
remain  dormant  for  an  undetermined 
length  of  time,  but  at  least  for  3  or  4 
years,  and  germinate  imderwater  after 
they  have  been  immersed  for  prolonged 
periods  (Crampton  1976;  Griggs  1980; 
Keeley  1998a).  Unlike  typical  terrestrial 
grasses  that  grow  in  the  uplands 
surroimding  vernal  pools,  members  of 
the  Orcuttieae  flower  diu'ing  the 
sununer  months  (Keeley  1998a). 

Members  of  the  Orcuttieae  tribe  share 
a  suite  of  characteristics  that  separate 
the  genera  within  the  tribe  from  all 
other  grasses  and  have  no  close 
terrestrial  relative  tribes.  The  semi- 
aquatic  annual  plants  in  this  distinct 
group  contain  glands  that  produce  a 
viscid  aromatic  exudate  (sticky  aromatic 
substance)  exhibit  no  distinction 
between  the  leaf  blade  and  blade  sheath, 
lack  leaf  ligules  (small  membranous 
appendages  at  the  base  of  a  leaf),  and 
possess  small  sunken  mushroom-shaped 
bicellular  microhairs.  These  seasonally 
submerged  species  germinate  and  grow 
as  submerged  aquatic  plants  for  several 
weeks  to  3  months.  With  the  exceptions 
of  Tuctoria  and  the  variable  aquatic  and 
terrestrial  leaves  of  Neostapfia,  Orcuttia 
species  produce  floating  aquatic 


juvenile  leaves  that  lack  stomata 
(openings  for  gas  exchange).  These 
pitly  amphibious  Orcuttia  species 
vyrithin  this  tribe  replace  their  juvenile 
leaves  with  terrestrial  leaves  as  the 
vernal  pools  dry  out. 

All  members  of  the  Orcuttieae  tribe 
have  large  soil  seed  banks  that  may  be 
50  times  (or  more)  larger  in  niunbers 
than  the  abovegroimd  population  in  any 
given  year.  In  general,  years  of  above- 
average  rainfall  promote  larger 
expressions  of  occurrences  of 
Orcuttieae,  but  occurrence  responses 
vary  by  pool  and  by  species  (Griggs 
1980;  Griggs  and  Jain  1983).  Population 
sizes  have  been  observed  to  vary  by  one 
to  fom-  orders  of  magnitude  among 
successive  years  and  return  to  previous 
levels  even  after  3  to  5  consecutive  years 
when  no  mature  plants  were  present 
(Griggs  1980;  Griggs  and  Jain  1983; 
Holland  1987).  Thus,  many  years  of 
observation  are  necessary  to  determine 
whether  any  occiurence  of  a  species  is 
increasing,  stable,  or  declining. 

Eight  members  of  the  Orcuttieae  tribe 
are  endemic  and  restricted  to  vernal 
pools  in  California.  The  Orcuttieae  tribe 
contains  the  three  genera  Neostapfia, 
Orcuttia,  and  Tuctoria.  The  genus 
Neostapfia  contains  one  species, 
Neostapfia  colusana.  The  genus 
Orcuttia  has  five  species  and  Tuctoria 
has  two  species.  Although  the  various 
species  within  the  tribe  have  been  found 
in  vernal  pools  ranging  widely  in  size, 
the  vast  majority  are  foimd  within 
vemal  pools  of  0.03  ac  (0.01  ha)  to  24.7 
ac  (10  ha)  (Stone  et  al.  1988).  Larger 
vemal  pools  retain  water  luitil  May  or 
June,  creating  optimal  conditions  for 
Orcuttieae  (Crampton  1959;  Crampton 
1976;  Griggs  1981;  Griggs  and  Jain 
1983).  Orcuttieae  usually  occur  in 
patches  within  the  pools  that  are 
essentially  devoid  of  other  plant  species 
(Crampton  1959, 1976).  Typically,  these 
plants  near  the  center  of  a  vernal  pool 
grow  larger  and  produce  more  spikelets 
than  those  near  the  margins,  but 
patterns  vary  depending  on  individual 
pool  characteristics  and  seasonal 
weather  conditions  (Griggs  1980). 

A  discussion  of  each  of  the  seven 
Orcuttieae  species  in  this  rule  is 
provided  below.  The  number  of  subject 
extant  occmrences  of  the  3  genera 
within  the  tribe  total  219,  and  an 
additional  80  occurrences  have  been 
extirpated  or  are  considered  possibly 
extirpated  by  intensive  agricultiu'e,  land 
use  conversions,  urban  development, 
and  other  factors  (CNDDB  2002). 

Neostapfia  colusana 

Joseph  Burtt-Davy  (1898)  first 
described  Neostapfia  colusana  (Colusa 
grass)  and  gave  the  Latin  name  Stapfia 
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colusana.  He  collected  the  type 
specimen  near  the  town  of  Princeton  in 
Colusa  County,  but  soon  realized  that 
the  name  Stapfia  had  already  been 
assigned  to  a  genus  of  green  algae,  and 
thus  changed  the  scientific  name  to 
Neostapfia  colusana  (Davy  1899).  Two 
other  taxonomists  proposed  alternate 
Latin  names  for  the  genus  in  the  same 
year,  but  neither  is  accepted  today. 
There  are  no  other  known  species  of 
Neostapfia  (Reeder  1982, 1993). 

Currently,  CNDDB  (2002)  considers 
41  occurrences  oi  Neostapfia  colusana 
to  be  extant  and  19  other  occurrences  to 
no  longer  exist  or  to  be  possibly 
extirpated.  Of  the  41  extant  occurrences, 
23  occurrences  of  N.  colusana  are  found 
in  Merced  Coimty  and  14  occmrences 
exist  east  of  Hickman  in  Stanislaus 
County.  Two  occurrences  each  are 
found  in  southeastern  Yolo  County  in 
central  Solano  Coimty  (Stone  et  al. 
1988;  Keeler-Wolf  et  al.  1998;  CNDDB 
2002).  This  species  has  been  extirpated 
from  Colusa  and  Glenn  Comities     ^ 
(CNDDB  2002).  ■' 

Neostapfia  colusana  occurs  on  the 
rim  of  alkaline  basins  in  the  Sacramento 
and  San  Joaquin  Valleys,  as  well  as  on 
acidic  soils  of  alluvial  fans  and  stream 
terraces  along  the  eastern  margin  of  the 
San  Joaquin  Valley  and  into  the  adjacent 
foothills  (Stone  et  al.  1988).  Neostapfia 
colusana  has  been  found  in  Northern 
Claypan  and  Northern  Hardpan  vemal 
pool  types  (Sawj'er  and  Keeler-Wolf 
1995)  within  rolling  grasslands 
(Crampton  1959).  This  species  typically 
grows  in  the  deepest  portion  of  the  pool 
(Crampton  1959),  but  may  also  occiu-  on 
the  margins  (Hoover  1937;  Stone  et  al. 
1988).  Deeper  pools  are  most  likely  to 
provide  the  long  inundation  period 
required  for  germination  (EIP  Associates 
1999).  It  appears  to  favor  somewhat 
larger  vernal  pools  that  are  shallower  as 
compared  to  other  vemal  pool  plants. 
Neostapfia  colusana  occurrences  vary  in 
elevation  from  near  16  ft  (5  m)  to  near 
350  ft  (100  m). 

Vemal  pool  complexes  that  provide 
habitat  for  this  species  include  two 
different  physiographic  and  edaphic 
settings:  (1)  claypan  soils  of  saline-alkali 
basins  and  remnant  alluvial  fans  and  (2) 
old  stream  terrace  areas  with  strongly 
acidic,  gravelly,  and  cobbly  soils  having 
an  iron-silica  cemented  hardpan  and 
shallow,  slightly  acidic  residual  soils  of 
the  Pentz  series  underlain  by  cemented 
tuffaceous  alluvium.  Additional  settings 
for  Neostapfia  colusana  are  found  in 
vemal  pool  complexes  where  resistant 
beds  of  tuffaceous  deposits  are  exposed 
along  intermittent  drainages  and,  in 
Stanislaus  County,  neutral-to-slightiy- 
alkaline  claypan  soils  on  dissected 
alluvial  fans.  Not  all  areas  of  N. 


colusana  have  been  identified  as  to  the 
specific  soil  series  or  soil  mapping  units 
where  they  occm'.  However,  in  Merced 
Coimty,  N.  colusana  occurs  on  clay  soils 
on  Merhten  and  Laguna  formations  and 
Riverbank,  North  Merced  gravels.  Of  the 
Orcuttieae  grasses.  N.  colusana  inhabits 
the  widest  range  of  vemal  pool  sizes, 
with  the  smallest  being  1,075  ft- (100 
m-2)  and  the  largest  618  ac  (250  ha). 

Solano  and  Yolo  County  sites  where 
Neostapfia  colusana  grows  contain 
vemal  pools  formed  by  soils  in  the 
Pescadero  series,  whsreas  those  in 
central  Merced  County  are  formed  by 
soils  in  the  Landlow  and  Lewis  series. 
The  eastern  Merced  County  and 
Stanislaus  Coimty  sites  include  vemal 
pool  habitats  formed  by  the  Bear  Creek, 
Coming,  Greenfield,  Keyes,  Meikle, 
Pentz,  Peters,  Raynor,  Redding,  and 
Whitney  series  (Stone  et  al.  1988;  EIP 
Associates  1999;  CNDDB  2002).  The 
type  and  composition  of  impermeable 
layers  underlying  occupied  vemal  pools 
also  vary,  ranging  from  claypan  in  the 
Sacramento  Valley  to  lime-silica 
cemented  hardpan  in  the  San  Joaquin 
Valley  basins,  to  iron-silica  cemenfed 
hardpan  in  the  eastem  margin  of  me 
San  Joaquin  Valley.  Tuffaceous 
alluvium  underlies  some  eastem  San 
Joaquin  Valley  pools  and  intermittent 
streams  where  N.  colusana  grows  (Stone 
et  al.  1988). 

Further  discussion  on  the  life  history 
and  habitat  characteristics  of  Neostapfia 
colusana  can  be  found  in  the  final  rule 
to  list  the  species  (62  FR  14338). 

Tuctoria  greenei 

George  Vasey  (1891)  originally 
assigned  this  species  the  name-  Orcuttia 
greenei.  Edward  Greene  had  collected 
the  t}rpe  specimen  in  1890  (Vasey  1891), 
presumably  in  Butte  County  (Hoover 
1941;  Crampton  1959).  Citing 
differences  in  lemma  morphology, 
arrangement  of  the  spikelets,  and  other 
differences,  Robert  Reeder  (1982) 
segregated  the  genus  Tuctoria  from 
Orcuttia  and  created  the  new  scientific 
name  Tuctoria  greenei  (Greene's 
tuctoria). 

Tuctoria  greenei  is  an  erect-to-low- 
growing  aimual  with  fragile  stems  that 
easily  break  apart  at  the  nodes,  which 
are  often  purplish.  The  leaves  are  flat 
and  curve  outward  and  the  plants  are 
sparsely  hairy.  The  inflorescence  is 
crowded  near  the  tip,  with  the  lower 
spikelets  more  or  less  separated. 
Optimum  germination  of  T.  greenei  seed 
occurs  when  the  seed  is  exposed  to  light 
and  anaerobic  (lacking  oxygen) 
conditions  after  a  cold  period  of  time 
(stratification)  (Keeley  1988). 
Germination  occurs  several  months  after 
initial  inundation  (Keeley  1998a). 


Tuctoria  seedlings  do  not  develop 
floating  juvenile  leaves  as  does  Orcuttia 
(Griggs  1980;  Keeley  1998a).  Tuctoria 
greenei  flowers  from  May  to  July 
(Skinner  and  Pavlik  1994),  with  peak 
flowering  in  June  and  July  (Griggs  1981; 
Broyles  1987). 

Tuctoria  greenei  is  known  from  21 
extant  widely  separated  occurrences  in 
Butte,  Merced,  Shasta,  and  Tehama 
Counties.  Sixty  percent  of  the  extant 
occurrences  of  T.  greenei  are  in  the  Vina 
Plains  area  of  Tehama  and  Butte 
Counties.  Eastem  Merced  County  has 
about  30  percent  of  the  known 
occurrences.  Other  occurrences  are 
located  in  Glenn  (Oswald  and  Silveira 
1995)  and  Shasta  Counties  (CNDDB 
2002).  Tuctoria  greenei  has  been 
extirpated  from  Fresno,  Madera,  San 
Joaquin,  Stanislaus,  and  Tulare  Counties 
(Stone  et  al.  1988;  Skinner  and  Pavlik 
1994;  CNDDB  2002). 

Tuctoria  greenei  has  been  found  in 
three  types  of  vemal  pools:  Northern 
Basalt  Flow,  Northern  Claypan,  and 
Northern  Hardpan  (Stone  et  al.  1988; 
Sawyer  and  Keeler-Wolf  1995). 
Occupied  pools  are  (or  were)  underlain 
by  iron-silica  cemented  hardpan, 
tuffaceous  alluvium,  or  claypan  (Stone 
et  al.  1988).  Of  pools  where  the  species 
was  known  to  be  extant  in  1987,  the 
median  size  was  1.5  ac  (0.6  ha),  with  a 
range  of  0.01  ac  (50  m^)  to  8.4  ac  (3.4 
ha)  (Stone  et  al.  1988).  Stone  et  al. 
(1988)  noted  that  T.  greenei  grew  in 
shallower  pools  than  other  members  of 
the  tribe  or  on  the  shallow  margins  of 
deeper  pools,  but  they  did  not  quantify 
pool  depth.  At  the  Vina  Plains,  T. 
greenei  grew  in  pools  of  "intermediate" 
size,  which  dried  in  April  or  early  May 
of  1995  (Alexander  and  Schlising  1997). 
The  Central  Valley  pools  containing  T. 
greenei  are  (or  were)  in  grasslands;  the 
Shasta  County  occurrence  is  surrounded 
by  pine  forest  (CNDDB  2002).  Occupied 
pools  in  the  Central  Valley  are  (or  were) 
at  elevations  of  110  to  440  ft  (33.5  to  134 
m)  (Stone  et  al.  1988),  whereas  the 
Shasta  County  occurrence  is  at  3,500  ft 
(1,067  m)  (CNDDB  2002). 

In  Tehama  and  Butte  Counties, 
Tuctoria  greenei  grows  mostly  on  Anita 
clay  and  Tuscan  loam  soils,  with  one 
occurrence  on  Tuscan  stony  clay  loam. 
Soil  types  are  not  certain  for  several 
other  occurrences  in  this  region;  one  is 
on  either  the  Rocklin  or  the  San  Joaquin 
series,  and  the  others  are  unknown.  On 
the  eastem  margin  of  the  San  Joaquin 
Valley,  T.  greenei  is  knovim  to  grow  on 
a  number  of  different  soil  series, 
including  Archerdale,  Bear  Creek, 
Exeter,  Meikle,  Ramona,  Raynor, 
Redding,  and  San  Joaquin. 

Further  discussion  on  the  Ufe  history 
and  habitat  characteristics  of  Tuctoria 
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spec  es 
Orcuttia  pih  sa 

Robert  Hojver  (1941)  described 
Orcuttia  pih  sa  (hairy  Orcutt  grass)  from 
specimens  h  b  collected  in  Stanislaus 
Coimty  in  1<  37.  Orcuttia  pilosa  grows 
ji  tufts  cons  sting  of  numerous  stems. 
The  stems  ai  e  decumbent  or  erect  and 
branch  from  only  the  lower  nodes. 
Almost  the  €  ntire  plant  is  pilose  or 
hairy,  giving  it  a  grayish  appearance. 
The  spikelet  >  near  the  tip  of  the 
inflorescenci ;  are  crowded  together, 
whereas  thoi  e  near  the  base  are  more 
widely  spac(  d. 

Orcuttia  p  losa  is  known  from  28 
extant  occur  ences  at  widely  scattered 
sites  in  the  s  )uthem  portion  of  the 
Sacramento  /alley  and  the  southern 
Sierra  foothi  Is  (Keeler-Wolf  ef  o/.  1998). 
In  the  Sacrai  lento  Valley,  Butte  County 
has  one  occu  rrence,  Glenn  County  has 
six  occurreni  ;es,  and  Tehama  County 
has  nine  occ  irrences.  In  the  Southern 
Sierra  Footh  lis  Vernal  Pool  Region,  the 
remaining  1 ;  occurrences  of  the  species 
are  found  in  widely  scattered  locations 
in  Stanislaus ,  Madera,  and  Merced 
Counties  (He  over  1941;  Crampton  1959; 
Reeder  1982,  Stone  etal.  1988;  CNDDB 
2002).  Ninet(!en  of  those  occurrences 
have  been  confirmed  as  existing  within 
the  past  decade  (CNDDB  2002). 

This  speci  \s  is  found  within  vernal 
pools  formec  on  high  or  low  stream 
terraces  and  illuvial  fans  (Stone  et  ai 
1988).  The  n^edian  size  of  occupied 
pools  measui  ed  in  the  late  1980s  was 
4.2  ac  (1.7  hi ),  with  a  range  of  0.8  to 
617.5  ac  (0.3  I  to  250  ha)  (Stone  et  al. 
1988).  At  the  Vina  Plains,  Orcuttia 
pilosa  was  fo  und  growing  only  in  pools 
that  held  wal  er  until  May,  June,  or  July 
in  1995,  not  n  those  that  dried  in  April 
(Alexander  a  id  Schlising  1997).  This 
species  is  kn  )wn  from  elevations  of  85 
ft  (26  m)  in  G  lenn  County  to  405  ft  (123 
m)  in  Maderi  County  (CNDDB  2002). 

Orcuttia  pi  losa  is  found  on  both 
acidic  and  sa  iine-alkaline  soils,  in  pools 
with  an  iron-  silica  cemented  hardpan  or 
claypan.  In  Tehama  and  Butte  Counties, 
pools  supporting  O.  pilosa  occin  on  the 
Anita  and  Tqscan  soil  series  (Stone  et 
al.  1988:  CNlJIDB  2002).  At  one  pool  in 
the  Vina  Plai  us  that  spans  both  Anita 
clay  and  Tuscan  loam  soils,  O.  pilosa 
was  found  gr  jwing  primarily  on  the 
Anita  clay  [A  lexander  and  Schlising 
1997).  At  the  Sacramento  National 
Wildlife  Reft  ge,  O.  pilosa  occurs  on  the 


Willows  and 
the  Southern 


Riz  soil  series,  whereas  in 
Sierra  Foothills  Vemed 


Greenfield,  V 
Whitney  soil 


Pool  Region  i  t  occurs  on  the  Cometa, 


anford,  Meikle,  and 
series  (Stone  et  al.  1988). 


Further  discussion  on  the  life  history 
and  habitat  characteristics  of  Orcuttia 
pilosa  can  be  found  in  the  final  rule  to 
list  the  species  (62  FR  14338). 

Orcuttia  viscida 

Robert  Hoover  (1941)  first  described 
Orcuttia  viscida  (Sacramento  Orcutt 
grass)  as  Orcuttia  califomica  var.  viscida 
based  on  the  type  specimen  he  collected 
from  in  Sacramento  County.  John 
Reeder  (1980)  determined  that  the 
difi^erences  in  morphology,  seed  size, 
and  chromosome  number  were 
sufficient  grounds  to  elevate  it  to  the 
species  level  as  Orcuttia  viscida. 

Orcuttia  viscida  grass  resembles  other 
members  of  the  tribe  and  genus. 
Although  all  members  of  the  Orcuttieae 
produce  a  sticky  exudate,  O.  viscida  is 
particularly  sticky  even  when  yoimg. 
The  plants  are  densely  tufted,  bluish 
green,  and  covered  with  hairs.  The 
stems  are  erect  or  spreading,  1  to  4  in 
(3  to  10  cm)  long,  and  do  not  branch. 
The  inflorescence  occupies  the  upper 
one-third  to  one-half  of  the  stem  and 
consists  of  between  5  and  15  spikelets. 
The  sgikelets  are  closely  spaced,  and 
althoij^h  distichous  (arranged  in  two 
opposing  rows),  they  are  oriented 
towards  one  side  of  the  stem. 

Orcuttia  viscida  is  endemic  to  the 
southeastern  Sacramento  Valley  (Keeler- 
Wolf  et  al.  1998)  and  always  has  been 
restricted  to  Sacramento  Coimty.  From 
1990,  this  species  was  known  from  a 
total  of  seven  natural  occurrences  and 
one  introduction  (Stone  etal.  1988; 
CNDDB  2002).  Within  the  past  decade, 
O.  viscida  has  been  discovered  at  one 
new  site  in  Sacramento  Coimty  within 
the  previously  known  range.  However, 
one  entire  occurrence  and  a  portion  of 
another  have  been  extirpated.  Thus, 
eight  of  the  nine  occmrences  are  still  in 
existence.  Five  occurrences,  comprising 
more  than  70  percent  of  the  occupied 
habitat,  are  concentrated  into  a  single 
small  area  east  of  Mather  Field.  Two 
other  occmrences  are  adjacent  to  each 
other:  Phoenix  Field  Ecological  Reserve 
and  the  introduced  occurrence  at 
Phoenix  Park.  The  eighth  existing 
occurrence  is  near  Rancho  Seco  Lake 
(Stone  et  al.  1988:  Cochrane,  in  litt. 
1995a;  CNDDB  2002). 

Orcuttia  viscida  has  been  foimd  in 
Northern  Hardpan  and  Northern 
Volcanic  Mudflow  vernal  pools  (Sawyer 
and  Keeler-Wolf  1995).  It  occurs  on  high 
terrace  sites  (Stone  et  al.  1988)  at 
elevations  of  150  to  270  ft  (46  to  82  m) 
(CNDDB  2002).  Occupied  pools  occur  in 
blue  oak  woodland  and  annual 
grassland  (Crampton  1959;  Griggs  1977; 
CNDDB  2002).  Among  occupied  pools 
discovered  prior  to  1988,  the  median 
area  was  0.69  ac  (0.28  ha)  and  ranged 


from  0.25  ac  (0.1  ha)  to  2.03  ac  (0.82  ha). 
Orcuttia  viscida  grows  are  acidic  with 
an  iron-silica  hardpan  (Stone  et  al. 
1988),  and  the  pools  contain  numerous 
cobbles  (Crampton  1959;  Stone  et  al. 
1988).  Four  of  the  known  occurrences 
are  on  soils  in  the  Redding  series,  two 
are  on  Red  Bluff-Redding  complex  soils, 
two  are  (or  were)  on  Xerarents-urban 
land-San  Joaquin  complex,  and  one  is 
on  Coming  complex  soils. 

Further  discussion  on  the  life  history 
and  habitat  characteristics  of  Orcuttia 
viscida  can  be  foimd  in  the  final  rule  to 
list  the  species  (62  FR  14338). 

Orcuttia  inaequalis 

Robert  Hoover  (1936b)  described 
Orcuttia  inaequalis  (San  Joaquin  Valley 
Orcutt  grass)  based  on  a  collection  from 
"Montpellier  [sic],  Stanislaus  Coimty." 
Robert  Hoover  (1941)  subsequently 
reduced  this  taxon  to  a  variety  of 
califomica,  using  the  combination 
Orcuttia  califomica  var.  inaequalis. 
Based  on  differences  in  morphology, 
seed  size,  and  chromosome  number, 
John  Reeder  (1980)  restored  the  taxon  to 
species  status. 

Mature  plants  of  Orcuttia  inaequalis 
grow  in  tufts  of  several  erect  stems. 
Plants  of  this  species  appear  grayish- 
green  due  to  the  long  hairs  on  the  stem 
and  leaves  and  produces  exudate. 
Orcuttia  plants  grow  underwater  for  3 
months  or  more  and  have  evolved 
specific  adaptations  for  aquatic  growth 
(Keeley  1998a). 

Of  the  49  occurrences  of  Orcuttia 
inaequalis  reported  in  CNDDB  (2002), 
28  occurrences  are  presumed  extant;  18 
are  certainly  extirpated  and  three  others 
are  possibly  extirpated  because  the 
habitat  has  been  modified  (CNDDB 
2002).  However,  only  12  of  the 
occurrences  presumed  still  in  existence 
have  been  revisited  within  the  past 
decade,  so  even  the  most  recent 
information  is  outdated.  Of  the  28 
occurrences  of  Orcuttia  inaequalis, 
Fresno  County  has  two,  Madera  County 
has  seven,  Merced  County  has  18,  and 
Tulare  County  has  one  occurrence.  This 
species  has  been  completely  extirpated 
from  Stanislaus  County  (Stone  et  al. 
1988;  Skinner  and  Pavlik  1994;  CNDDB 
2002). 

Orcuttia  inaequalis  occurs  on  alluvial 
fans,  high  and  low  stream  terraces 
(Stone  et  al.  1988),  and  tabletop  lava 
flows  (Stebbins  et  al.  1995;  CNDDB 
2002).  This  species  has  been  reported  in 
fJorthem  Claypan,  Northern  Hardpan, 
and  Northern  Basalt  Flow  vernal  pools 
(Sawyer  and  Keeler-Wolf  1995)  within 
rolling  grassland  (Crampton  1959). 
Occupied  pools  range  in  surface  area 
from  0.05  to  12.1  ac  (0.02  to  4.9  ha), 
with  a  median  area  of  1.54  ac  (0.62  ha) 
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(Stone  et  al.  1988).  Orcuttia  inaequalis 
has  been  reported  at  elevations  of  100  to 
2,475  ft  (30  to  755  m);  the  highest 
elevation  sites  are  those  on  the  volcanic 
tabletops  of  Fresno  and  Madera 
Counties  (Stebbins  et  al.  1995;  CNDDB 
2002). 

The  pools  where  Orcuttia  inaequalis 
is  known  to  occur  form  on  acidic  soils 
that  vary  in  texture  from  clay  to  sandy 
loam.  Soil  series  represented  include 
the  Hideaway  series  on  Fresno-Madera 
County  volcanic  tabletops,  and  i\mador, 
Cometa,  Coming,  Greenfield,  Los 
Robles,  Madera,  Peters,  Pollasky- 
Montpellier  complex,  Raynor,  Redding, 
and  San  Joaquin  soil  series  elsewhere  in 
the  range.  The  impermeable  layer  at 
historical  or  extant  occurrences 
included  iron-silica  cemented  hardpan, 
tuffaceous  alluvium,  and  basaltic  rock 
from  ancient  volcanic  flows  (Stone  et  al. 
1988;  Stebbins  etal.  1995;  EIP 
Associates  1999;  CNDDB  2002). 

Further  discussion  on  the  life  history 
and  habitat  characteristics  of  Orcuttia 
inaequalis  can  be  found  in  the  final  rule 
to  list  the  species  (62  FR  14338). 

Orcuttia  tenuis 

Albert  Hitchcock  (1934)  named 
Orcuttia  tenuis  (slender  Orcutt  grass). 
The  type  specimen  was  collected  in 
Goose  Valley,  Shasta  County,  in  1912. 
Orcuttia  tenuis  grows  as  single  stems  or 
in  smedl  tufts  consisting  of  a  few  stems. 
Plants  are  sparsely  hairy  amd  branch 
only  from  the  upper  half  of  the  stem. 
Although  its  stems  typically  are  erect, 
they  may  become  decumbent  if  many 
branches  form  near  the  stem  tip  (Reeder 
1982).  The  inflorescence  comprises 
more  than  half  of  the  plant's  height,  and 
the  spikelets  are  more  or  less  evenly 
spaced  throughout  the  inflorescence. 

Similar  to  other  vernal  pool  annuals, 
the  number  of  individual  plants  within 
an  occurrence  of  Orcuttia  tenuis  can 
vary  greatly  in  size  from  year  to  year. 
Fluctuations  of  up  to  four  orders  of 
magnitude  have  been  documented  in 
Lake  and  Shasta  Counties  (Griggs  1980; 
Griggs  and  Jain  1983).  At  the  Vina 
Plains  Preserve,  the  single  occurrence 
ranged  in  size  from  1,000  to  147,700 
individuals  during  the  five  times  it  was 
reported  over  a  1 3-year  period  (Stone  et 
al.  1988;  Alexander  and  Schlising  1997). 
However,  O.  tenuis  occurrences  do  not 
always  fluctuate  in  numbers  of  plants. 
Among  five  occurrences  of  O.  tenuis 
that  Griggs  tracked  from  1973  to  1979, 
two  in  the  Dales  area  remained  at  the 
same  order  of  magnitude  for  the  entire 
period.  None  of  the  other  five  species  of 
Orcuttieae  included  in  the  study 
remained  stable  for  the  full  7  years 
(Griggs  1980;  Griggs  and  Jain  1983). 


Orcuttia  tenuis  has  the  largest 
geographical  range  of  all  the  members  of 
the  Orcuttieae.  The  species  is  known 
from  35  occurrences  in  Tehama  County, 
24  in  Shasta  County,  5  bom  Lassen 
County,  4  from  Plumas  County,  2  in 
Sacramento  County,  and  2  each  in 
Butte,  Lake,  Modoc,  Sacramento,  and 
Siskiyou  Counties  (CNDDB  2002).  An 
additional  occurrence  has  recently  been 
found  in  Sacramento  County  (ESA 
2001).  Extirpated  occurrences  of  O. 
tenuis  occur  near  Reading  Airport  and 
Stillwater  Plains  in  Shasta  County,  and 
additional  possibly  extirpated 
occurrences  were  near  Goose  Valley  and 
Battle  Creek  in  Tehama  and  Shasta 
Counties  (CNDDB  2002). 

Orcuttia  tenuis  is  found  primarily  on 
substrates  of  volcanic  origin  (Crampton 
1959;  Corbin  and  Schoolcraft  1989). 
Vernal  pools  in  which  Orcuttia  tenuis 
grows  are  classified  as  Northern 
Volcanic  Ashflow  and  Northern 
Volcanic  Mudflow  vernal  pools  (Sawyer 
and  Keeler-Wolf  1995).  Impervious 
layers  range  from  iron-silica  hardpan  to 
bedrock  (Stone  et  al.  1988;  Corbin  and 
Schoolcraft  1989;  CNDDB  2001).  Among 
the  populations  studied  by  Stone  and 
others  (1988),  the  median  area  of  pools 
occupied  by  O.  tenuis  was  1.6  ac  (0.65 
ha)  and  ranged  from  0.2  to  111  ac  (0.08 
to  45  ha).  On  the  Modoc  Plateau, 
occupied  pools  known  as  of  1989 
ranged  in  size  from  5  to  100  ac  (2  to  40 
ha)  and  were  typically  at  least  11.8  in 
(30  cm)  deep;  this  species  was  restricted 
to  the  deepest  areas  of  these  pools 
(Corbin  and  Schoolcraft  1989).  Orcuttia 
tenuis  occurs  through  a  wide  range  of 
elevations  corresponding  to  its  broad 
geographical  range.  The  lowest  reported 
elevation  was  90  ft  (27  m)  in 
Sacramento  County  (Stone  et  al.  1988) 
and  the  highest  was  5,761  ft  (1,756  m) 
in  Plumas  County  (Corbin,  in  litt.  1999). 

Soil  types  supporting  vernal  pools 
where  Orcuttia  tenuis  is  knov«i  to  occur 
are  diverse,  ranging  frt)m  slightly  to 
strongly  acidic  (Stone  et  al.  1988),  and 
from  clay  to  sandy,  silty,  or  cobbly  loam 
(Corbin  and  Schoolcraft  1989;  CNDDB 
2001).  The  soil  series  has  not  been 
reported  for  all  O.  tenuis  sites,  but  the 
species  has  been  reported  on  CoUayomi- 
Aiken-Whispering  complex  and  the 
Konocti-Hambright  complex  soils. 
Modoc  Plateau  occurrences  occur  on  the 
Gooval,  Lasvar,  Lasvar-Pitvar  complex, 
and  Nosoni  soil  series,  whereas 
occurrences  in  northeastern  Sacramento 
Valley  are  on  the  Anita.  Guenon,  Inks, 
Inskip,  Laniger,  Moda,  Redding, 
Toomes,  and  Tuscan  soil  series.  The 
Redding  soil  series  also  supports  O. 
tenuis  in  Sacramento  County  (Stone  et 
al.  1988;  CNDDB  2001). 


Associated  species  vary  throughout 
the  range  of  Orcuttia  tenuis.  Although 
O.  tenuis  grows  in  the  same  vernal  pool 
complexes  as  O.  pillosa  in  Tehama 
County  (including  the  Vina  Plains 
Preserve),  and  Orcuttia  viscida  in 
Sacramento  County,  it  has  not  been 
found  to  share  any  pools  with  either 
species  (Stone  et  al.  1988;  Cochrane  in 
litt.  1995a;  Alexander  and  Schlising 
1997;  CNDDB  2001). 

Further  discussion  on  the  life  history 
and  habitat  characteristics  of  Orcuttia 
tenuis  can  be  found  in  the  final  mle  to 
list  the  species  (62  FR  14338). 

Tuctoria  mucronata 

Tuctoria  mucronata  (Solano  grass) 
was  originally  described  under  the 
name  Orcuttia  mucronata  based  on 
specimens  collected  "12  miles  due 
south  of  Dixon,  Solano  County" 
(Crampton  1959,  p.  108).  John  Reeder 
(1982)  transferred  this  species  to  a  new 
genus,  Tuctoria,  resulting  in  the 
currently  accepted  name  Tuctoria 
mucronata. 

Tuctoria  mucronata  is  grayish -green, 
pilose,  and  sticky.  The  tufted  stems  are 
decumbent  and  do  not  branch.  The  long 
leaves  are  rolled  inward  and  have 
pointed  tips.  The  base  of  the 
inflorescence  is  partially  hidden  by  the 
uppermost  leaves.  As  is  characteristic  of 
the  genus,  the  spikelets  are  arranged  in 
a  spiral;  the  spikelets  in  the 
inflorescence  of  Tuctoria  mucronata  are 
crowded  together. 

Annual  estimates  or  individual  plant 
counts  at  Olcott  Lake  (Holland  1987; 
CNDDB  2002)  indicated  that  occurrence 
sizes  for  this  species  fluctuate 
dramatically  from  year  to  year,  as  do 
other  members  of  the  Orcuttieae. 
Tuctoria  mucronata  was  not  observed  at 
Olcott  Lake  from  1976  through  1980, 
then  reappeared  in  1981  (Holland  1987), 
indicating  that  viable  seeds  can  persist 
in  the  soil  for  a  minimum  of  5  years. 
Apparently  both  drought  years  and 
years  of  excessively  high  rainfall  are 
unfavorable  for  Tuctoria  mucronata;  the 
largest  expressions  of  this  species  were 
observed  after  rainfall  seasons  of  17.7  to 
23.6  in  (45  to  60  cm)  of  precipitation 
(Holland  1987). 

Prior  to  1985,  Tuctoria  mucronata 
was  knovtm  only  fixim  Olcott  Lake  in 
Solano  County,  which  is  believed  to  be 
the  type  locality  (Crampton  1959; 
CNDDB  2002).  A  second  occurrence  was 
discovered  in  1985  approximately  2.5 
mi  (4  km)  southwest  of  Olcott  Lake 
(CNDDB  2002).  Tuctoria  mucronata  is 
considered  to  be  possibly  extirpated 
from  its  type  locality,  because  only  four 
individual  plants  have  been  found 
within  the  last  decade,  all  in  1993 
(CNDDB  2002).  The  other  Solano 
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County  site  i  s  still  in  existence.  A  third 
occurrence,  i  ;omprising  the  largest 
occurrence  k  nown.  was  discovered  in 
1993  on  a  Df  partment  of  Defense  (DOD) 
communicat  ons  facility  in  Yolo  County 
(CNDDB  200  2). 

Tuctoria  n  ucronata  has  been  found 
only  in  the  ^  orthem  Claypan  type  of 
vernal  pool  ( Sawyer  and  Keeler-Wolf 
1995)  within  annual  grassland  (CNDDB 
2002).  Pools  where  T.  mucronata  occurs 
tend  to  be  m  Iky  from  suspended 
sediments  (F  olland  1987).  The  occupied 
pools  in  Sola  no  County  are  more 
properly  des  ;ribed  as  alkaline  playas  or 
intermittent  akes  due  to  their  large 
surface  area  Crampton  1959),  whereas 
those  at  the  '  'olo  County  site  are 
"relatively  snail"  (Witham,  in  litt. 
2000a).  Soils  underlying  known  T. 
mucronata  s  tes  are  saline-alkaline  clay 
or  silty  clay  i  n  the  Pescadero  series 
(Crampton!  (59;  CNDDB  2002).  Known 
occiurences  ire  at  elevations  of 
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Previous  Federal  Action 

This  rulem  aking  is  being  made  in 
accordance  v  ith  a  consent  decree 
reached  in  th  s  U.  S.  District  Court  for 
the  Eastern  E  istrict  of  California,  on 
December  5,  J002.  The  following 
outlines  the  j  irevious  Federal  actions 
and  litigatior  filed  after  the  publication 
of  the  propos  jd  rule.  For  more 
information  i  egarding  Federal  actions 
prior  to  the  p  ublication  of  the  proposed 
rule,  see  the  1  'revious  Federal  Action 
section  in  \hi  proposed  rule  (67  FR 
59884). 

On  Septem  aer  24,  2002  (67  FR  59884), 
we  publishec  a  proposed  critical  habitat 
designation  f  )r  four  vernal  pool 
crustaceans  a  id  1 1  vernal  pool  plants. 
Publication  o "  the  proposed  rule  opened 
a  60-day  pub  ic  comment  period,  which 
closed  on  November  25,  2002.  On 
October  10,  2  302.  we  published  a  notice 
(67  FR  63067  annoimcing  three  public 
hearings.  The  public  hearings  were  held 
on  October  2;:.  2002,  in  San  Luis 
Obispo,  California;  and  October  24, 
2002.  in  Sacriimento,  California,  and 
Medford,  Ore  pn.  hi  addition,  public 
workshops  w  ;re  held  in  Chico, 
Sacramento,  and  Fresno  in  California 
and  Medford,  Oregon.  On  November  21, 
2002,  we  pub  ished  a  notice  announcing 
the  availabili  y  of  our  draft  economic 
analysis  (DE>  )  on  the  proposed  critical 
habitat  designation  (67  FR  70201).  The 


notice  opened  a  public  comment  period 
on  the  DEA,  and  extended  the  comment 
period  on  the  proposed  critical  habitat 
designation.  This  comment  period  was 
extended  for  approximately  30  days, 
closing  on  December  23,  2002. 

On  December  5,  2002,  the  district 
court  approved  a  settlement  agreement 
between  the  parties  that  extended  the 
deadline  for  designation  of  critical 
habitat  from  February  14.  2003,  until 
July  15.  2003.  On  March  14,  2003,  we 
published  a  notice  announcing  the 
reopening  of  the  public  comment  period 
for  approximately  14  days  on  the 
proposed  designation  of  critical  habitat 
for  these  15  vernal  pool  species  (68  FR 
12336)  and  the  DEA.  closing  on  March 
28, 2003. 

Summary  of  Comments  and 
Recommendations 

In  the  September  24,  2002,  proposed 
critical  habitat  designation  (67  FR 
59884)  and  subsequent  comment 
periods,  we  requested  all  interested 
parties  to  submit  comments  on  the 
specifics  of  the  proposal,  including 
information  related  to  the  critical 
habitat  designation,  unit  boundaries, 
species  occurrence  information  and 
distribution,  land  use  designations  that 
may  affect  critical  habitat,  potential 
economic  effects  of  the  proposed 
designation,  benefits  associated  with 
critical  habitat  designation,  potential 
exclusions  and  the  associated  rationale 
for  the  exclusions,  and  methods  used  to 
designate  critical  habitat. 

We  contacted  all  appropriate  State 
and  Federal  agencies,  county 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
comment.  This  was  accomplished 
through  telephone  calls,  letters,  and 
news  releases  faxed  and/or  mailed  to 
affected  elected  officials,  media  outlets, 
local  jurisdictions,  interest  groups  and 
other  interested  individuals.  In 
addition,  we  invited  public  comment 
through  the  publication  of  legal  notices 
in  numerous  newspaper  and  news 
media  throughout  California  and 
Oregon.  We  provided  notification  of  the 
DEA  and  proposed  rule  to  all  interested 
parties.  At  the  request  of  the  Merced 
County  Board  of  Supervisors,  we 
attempted  to  notifj'  all  Merced  County 
landowners  within  the  proposed  vernal 
pool  critical  habitat  and  requested  that 
they  provide  comments.  We  provided 
them  contacts  where  they  could  direct 
questions  regarding  the  proposed 
designation.  We  also  posted  the 
proposed  rule  and  DEA  and  associated 
material  on  our  Sacramento  Fish  and 
Wildlife  Office  internet  site  following 
their  release  on  September  24,  2002,  and 
November  21,  2002,  respectively. 


Additionally,  we  developed  an  internet 
site  to  provide  interactive  Geographic 
Information  Systems  (CIS)  maps  of  the 
proposed  critical  habitat  boundaries 
overlaid  on  250K  USGS.  quadrangle 
maps. 

We  received  a  total  of  955  comment 
letters  during  the  2  comment  periods. 
Comments  were  received  from  Federal, 
State,  and  local  agencies,  and  private 
organizations  and  individuals.  We 
reviewed  all  comments  received  for 
substantive  issues  and  comments  and 
new  information  regarding  the  vernal 
pool  plants  and  vernal  pool  crustaceans. 
Similar  comments  were  grouped  into 
several  general  issue  categories  relating 
specifically  to  the  proposed  critical 
habitat  determination  and  the  DEA  cmd 
are  identified  below. 

Peer  Review 

We  requested  6  biologists,  who  have 
knowledge  of  vernal  pool  ecosystems 
and  the  15  species  addressed  in  this 
rule,  to  provide  scientific  review  of  the 
proposed  designation  of  critical  habitat. 
Three  of  the  six  reviewers  submitted 
comments  on  the  proposed  designation. 
Two  of  the  reviewers  strongly  endorsed 
the  approach  in  the  proposal  that 
protecting  vernal  pools  in  the  context  of 
surrounding  upland  watersheds  is 
crucial  for  the  conservation  and  long- 
term  survival  of  the  Usted  vernal  pool 
species,  and  stated  that  the  rule  placed 
appropriate  emphasis  on  protecting 
intact  vernal  pool  complexes.  The 
reviewers  also  cited  the  importance  of 
conserving  a  wide  range  of  vernal  pool 
habitat  types  and  biological  diversity. 
The  reviewers  recommended  that 
additioncd  historical  locations  of  the 
listed  species  be  considered  for  critical 
habitat,  and  specifically  recommended 
inclusion  of  vernal  pool  habitat  in  Santa 
Barbara  County  that  once  supported 
Lasthenia  conjugens.  The  third  reviewer 
provided  specific  technical  comments 
on  the  proposed  rule  and  those 
recommendations  have  been 
incorporated  into  this  final  rule. 

State  Agencies 

We  received  comments  from  the 
following  California  State  agencies: 
Department  of  Fish  and  Game  (CDFG), 
Department  of  Forestry  cmd  Fire 
Protection  (CDF),  Department  of 
Transportation  (Caltrans),  and  the 
Department  of  Housing  and  Community 
Development  (HCD).  Technical  data 
provided  by  the  CDFG  has  been 
incorporated  into  or  addressed  in  this 
final  rule,  while  other  issues  raised  by 
State  agencies  are  addressed  below. 

State  Comment  1:  The  CDFG  has 
considerable  knowledge  of  wildlife 
resources  within  California,  and  we 
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should  work  with  CDFG  in  developing 
critical  habitat  designations  for  federally 
listed  species. 

Our  Response:  In  developing  the 
proposed  rule,  we  solicited  information 
from  CDFG  biologists  familiar  with  the 
local  land  areas  through  out  California, 
vernal  pool  species,  and  vernal  pool 
habitat.  We  used  the  local  expertise  of 
our  counterparts  in  CDFG  regional 
offices  to  help  us  determine  which  areas 
were  essential  to  the  15  vernal  pool 
species  addressed  in  this  rule,  and  to 
determine  the  appropriate  boundaries 
for  the  critical  habitat.  Further,  one  of 
the  primary  data  sources  that  was  used 
in  the  development  of  our  proposal  and 
this  final  rule  was  the  State  Natural 
Heritage  occurrence  and  natural 
diversity  database — the  CNDDB.  We 
additionally  consulted  with  the  CDFG 
when  we  had  questions  regarding 
species  occurrence  data  and  if  any  new 
information  was  available  which  was 
not  in  the  database.  We  view  the  CDFG 
as  a  partner  in  natural  resource 
management  and  protection  in 
California,  and  will  continue  to  work 
closely  with  them. 

State  Comment  2:  Some  areas  within 
the  proposed  critical  habitat  designation 
do  not  contain  the  necessaiy  habitat 
requirements  for  the  species  [e.g., 
Grasslands  Ecological  Unit,  Merced 
County). 

Our  Response:  On  the  basis  of 
information  provided  by  the  public,  the 
scientific  community,  and  other 
Federal.  State,  and  local  government 
officials,  we  have  revised  the  critical 
habitat  imit  boundaries  for  the  15  vernal 
pool  species,  including  the  area 
encompassing  the  Grasslands  Ecological 
Unit,  to  better  reflect  those  areas 
containing  the  primary  constituent 
•  elements  (PCEs)  (see  Methods, 
Summary  of  Changes  from  Proposed 
Rule,  and  Unit  Maps). 

State  Comment  3:  The  CDFG  believes 
all  CDFG  lands  should  be  excluded  from 
critical  habitat,  given  the  requirement  of 
consultation  pursuant  to  section  7  of  the 
Act  for  Federal  actions,  and  CDFG's 
trustee  responsibility  for  protecting  the 
State's  wildlife  resources,  including 
federally  listed  species. 

Our  Response:  We  have  excluded 
CDFG  owned  lands  within  the  Battle 
Creek,  Big  Sandy,  Grizzly  Island,  Hill 
Slough,  North  Grasslands,  and  Oroville 
Wildlife  Areas  and  State-owned  lands 
within  Allensworth,  Boggs  Lake,  Butte 
Creek  Canyon,  Calhoun  Cut,  Carrizo 
Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves.  The  total  amount  of  land 
excluded  for  State-ovraed  lands 
excluded  within  wildlife  areas  or 


ecological  reserves  is  approximately 
20,933  ac  (8,373  ha).  These  exclusions 
are  based  on  the  CDFG's  trustee 
responsibility  for  protecting  the  State's 
wildlife  resources,  including  federally 
listed  species. 

State  Comment  4:  The  CDFG  believes 
that  designating  critical  habitat  on  lands 
covered  under  Habitat  Conservation 
Plans  (HCPs)  and  Natural  Community 
Conservation  Plans  (NCCPs)  provides 
little  benefits  for  species  covered  under 
these  plans. 

Our  Response:  We  recognize  that 
critical  habitat  is  only  one  of  many 
conservation  tools  for  federally  listed 
species.  However,  HCPs  are  one  of  the 
most  important  tools  for  reconciling 
land  use  with  the  conservation  of  listed 
species  on  non-Federal  lands.  Section 
4(b)(2)  of  the  Act  allows  us  to  exclude 
from  critical  habitat  designation  areas 
where  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation, 
provided  the  exclusion  will  not  result  in 
the  extinction  of  the  species.  We  believe 
that  in  most  instances  the  benefits  of 
excluding  HCPs  from  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them.  For  this  designation, 
we  find  that  the  benefits  of  exclusion 
outweigh  the  benefits  of  designation  for 
all  approved  and  legally  operative  HCPs 
in  which  vernal  pool  species  are 
covered.  Please  refer  to  the  Relationship 
of  Critical  Habitat  to  Habitat 
Conservation  Plans  and  Relationship  of 
Critical  Habitat  to  the  Western  Riverside 
Multiple  Species  Habitat  Conservation 
Plan  sections  of  this  final  rule  for  a  more 
detailed  discussion  of  how  approved 
and  pending  HCPs  have  been  addressed 
inUiis  final  designation. 

State  Comment  5:  The  CDFG  believes 
that  all  future  HCPs  and  NCCPs  should 
be  removed  from  critical  habitat  once 
they  are  approved. 

Our  Response:  We  anticipate  that 
future  HCPs  in  the  range  of  the  15 
vernal  pool  species  will  include  them  as 
a  covered  species  and  provide  for  their 
long  term  conservation.  We  expect  that 
HCPs  undertaken  by  local  jurisdictions 
[e.g.,  counties  and  cities)  and  other 
parties  will  identify,  protect,  and 
provide  appropriate  management  for 
those  specific  lands  within  the 
boundaries  of  the  plans  that  are 
essential  for  the  long  term  conservation 
of  the  species.  Section  10(a)(1)(B)  of  the 
Act  states  that  HCPs  must  meet  issuance 
criteria,  including  minimizing  and 
mitigating  any  take  of  the  listed  species 
covered  by  the  permit  to  the  maximum 
extent  practicable,  and  that  the  taking 
must  not  appreciably  reduce  the 
likelihood  of  the  siuvival  and  recovery 
of  the  species  in  the  wild.  We  fully 
expect  that  our  future  analyses  of  HCPs 


and  section  10(a)(1)(B)  permits  under 
section  7  will  show  that  covered 
activities  carried  out  in  accordance  with 
the  provisions  of  the  HCPs  and  section 
10(a)(1)(B)  permits  will  not  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  designated  for  the  vernal 
pool  species.  The  take  minimization  and 
mitigation  measures  provided  under 
these  HCPs  are  expected  to  adequately 
protect  the  essential  habitat  lands 
designated  as  critical  habitat  in  this 
rule,  such  that  the  value  of  these  lands 
for  the  survival  and  recovery  of  the 
vernal  pool  species  is  not  appreciably 
diminished  through  direct  or  indirect 
alterations.  If  an  HCP  that  addresses  the 
vernal  pool  species  as  covered  species  is 
ultimately  approved,  we  will  reassess 
the  critical  habitat  boundaries  in  light  of 
the  HCP.  If,  consistent  with  available 
funding  and  program  priorities,  we  elect 
to  revise  this  designation,  we  will  do  so 
through  a  subsequent  rulemaking. 

The  designation  of  critical  habitat 
should  not  deter  participation  in  the 
NCCP  or  HCP  processes.  Approvals 
issued  under  these  processes  include 
assurances  of  no  additional  mitigation 
through  the  HCP  No  Surprises 
regulation  (63  FR  8859).  The 
development  of  new  HCPs  or  NCCPs 
should  not  be  affected  by  designation  of 
critical  habitat  primarily  because  we 
view  the  standards  of  jeopardy  for  listed 
species  and  of  adverse  modification  for 
critical  habitat  as  being  virtually 
identical.  We  discuss  these  standards  in 
detail  in  the  Section  7  Consultation 
section  portion  of  this  document. 

State  Comment  6:  CDFG  expressed 
concern  that  designation  of  critical 
habitat  will  increase  the  regulatory  and/ 
or  economic  biuden  for  project 
proponents,  because  many  of  their 
programs,  such  as  vegetation 
management  and  fire  hazard  reduction, 
are  administered  on  private  lands  with 
Federal  cost-share  funds.  CDFG  also 
requested  us  to  address  land 
management  activities  that  benefit 
vernal  pool  habitats. 

Our  Response:  We  do  not  anticipate 
that  this  designation  will  result  in 
significant  increases  in  regulatory 
requirements  for  programs  involving 
Federal  cost-share  funds  over  those 
which  have  existed  since  the  time  of  the 
listing  of  each  of  the  15  vernal  pool 
species.  All  of  these  activities,  to  the 
extent  that  they  modify  vernal  pool 
habitat,  have  the  potential  to  affect 
federally  listed  species  and  thus  trigger 
the  informal  or  formal  consultation 
requirements  of  section  7  of  the  Act. 
Even  beneficial  land  management 
actions,  if  they  are  likely  to  result  in 
"take"  of  listed  vernal  pool  crustaceans, 
must  receive  appropriate  incidental  take 
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authorization  through  section  7  or 
section  10  of  the  Act.  The  regulatory 
requirements  i  if  section  7  consultation 
that  are  establ  shed  with  the  listing  of  a 
species  and  th  s  requirements  associated 
with  critical  h  ibitat  designation  are 
discussed  in  detail  in  the  section  Effects 
of  Critical  Hab  itat  Designation.  A 
discussion  of  I  and  management 
activities,  incl  iding  prescribed  burning 
and  grazing,  tl  at  are  beneficial  to  vernal 
pool  habitats.  :an  be  found  in  the 
section  Specia .  Management 
Consideration!  i. 

State  Comm  ?nt  7:  Caltrans  requested 
that  we  excluc  e  transportation 
infrastructure,  particularly  operating 
right-of-way.  f  om  the  designation 
because  these  ireas  are  not  essential  to 
the  conservatii  )n  of  the  species. 

Our  Respon.  ;e:  We  understand  the 
concern  of  the  transportation  agencies 
over  having  h<  bitat  within 
transportation  infrastructure  designated 
as  critical  hab  tat.  Such  areas  are 
included  in  th  s  designation  for  several 
reasons:  (1)  m;  iny  areas  contain 
occurrences  ol  the  listed  vernal  pool 
species  and  th  i  PCEs;  and  (2)  we  did  not 
have  the  time,  resources,  or  the 
appropriate  Gl  S  data  layers  to  segregate 
these  areas  fro  n  adjacent  vernal  pool 
habitat,  evalua  te  their  importance  to  the 
conservation  c  f  the  15  vernal  pool 
species  separa  ely  from  adjacent  vernal 
pool  habitat  th  at  we  had  determined  to 
be  essential,  ai  id  then  produce  maps 
and  legal  desc  iptions  of  essential 
habitat  arounc  them,  but  not  including 
them.  Many  tr  msportation  agency 
activities  invo  ving  right-of-way 
maintenance  a  Iready  trigger  section  7 
consultation  n  squirements  because  they 
support  habitat  occupied  by  listed 
vernal  pool  sp  scies,  and  because  of  the 
Federal  nexus  provided  by  the  Federal 
Highway  Adm  inistration.  We  do  not 
anticipate  thai  this  designation  will 
result  in  a  sigi  ificant  increase  in 
regulatory  req  lirements  over  those  that 
have  existed  s  nee  the  time  of  the  listing 
of  each  of  the  15  vernal  pool  species.  A 
more  detailed  explanation  of  regulatory 
requirements  i  >f  section  7  consultation 
that  are  establ  shed  with  the  listing  of  a 
species,  and  tlie  requirements  associated 
with  critical  h  ibitat  designation,  are 
discussed  in  t  le  section  Effects  of 
Critical  Habits  t  Designation. 

State  Comnr,  ent  8:  The  HCD 
commented  th  at  the  information  and 
public  review  period  for  the  draft 
economic  ana  ysis  was  insufficient, 
expressed  con  zen\  over  the  broad 
standardized  i  cale  of  the  economic 
analysis,  and  i  uggested  that  a  more 
discrete  level  jf  analysis  is  necessary  to 
credibly  proje  :t  economic  costs  and 


benefits  of  the  designation  through  the 
20-year  analysis  period. 

Our  Response:  The  draft  economic 
analysis  of  the  proposed  critical  habitat 
designation  was  made  available  to  the 
public  for  review  and  comment  on 
November  21,  2002.  (67  FR  70201).  At 
that  time,  we  opened  a  30-day  public 
comment  period,  on  both  the  proposal 
and  the  draft  economic  analysis,  which 
closed  on  December  23,  2003.  On  March 
14,  2003,  we  reopened  the  comment 
period  for  both  the  proposal  and  the 
draft  economic  analysis  for  an 
additional  14  days,  ending  March  28, 
2003  (68  FR  12336).  Consequently,  the 
public  was  provided  approximately  45- 
days  to  review  and  provide  comment  on 
the  draft  economic  analysis.  As  stated  in 
this  final  rule,  we  acknowledge  the 
limitations  imposed  by  conducting 
public  rulemaking  under  abbreviated, 
court  mandated  schedules,  and  that,  as 
a  result,  we  are  not  always  able  to 
provide  adequate  public  participation  in 
the  process. 

For  large  designations,  such  as  this 
rule,  the  4(b)(2)  decision  will  consider 
broad  geographic  areas,  rather  than 
individual  parcels  or  projects.  The  level 
of  detail  provided  in  this  analysis  is 
appropriate  to  the  size  of  areas 
considered  for  exclusion.  In  addition,  a 
more  detailed  analysis  would  not 
necessarily  produce  a  more  accurate 
estimate  of  potential  impacts.  Parcel-by- 
parcel  analysis  of  costs  may  achieve 
greater  certainty  for  projects  that  have 
already  been  approved  by  local 
planners.  However  predicting  the 
location  and  characteristics  of  future 
projects  on  a  parcel-by-parcel  basis 
using  the  same  sources  of  data  will 
result  in  greater  imcertainty  as  the  time 
frame  for  the  analysis  increases.  For  this 
rulemaking,  it  is  unlikely  that  a  more 
detailed  analysis  would  produce  a 
significantly  different  answer. 

Other  Public  Comments  and  Responses 

We  address  other  substantive 
comments  and  accompanying 
information  in  the  following  summary. 
Relatively  minor  editing  changes  and 
reference  updates  suggested  by 
commenters  have  been  incorporated 
into  this  final  rule  or  the  final  economic 
analysis,  as  appropriate. 

Issue  1 — Habitat  and  Species  Specific 
Information 

Comment  1:  Several  conunenters, 
including  county  and  local 
governmental  representatives,  stated 
that  the  designation  was  not  based  on 
the  best  scientific  data  available,  and 
that  we  have  not  adequately  established 
that  the  areas  identified  as  critical 


habitat  contain  PCEs  essential  for  the 
species. 

Our  Response:  We  believe  that  we  , 
used  the  best  scientific  and  commercial 
information  available  in  determined 
those  areas  essential  for  the  15  vernal 
pool  species  that  were  proposed  as 
critical  habitat  and  subsequently 
finalized.  However,  the  mapping  scale 
that  we  used  resulted  in  a  more 
inclusive  proposal.  In  our  final 
determination,  we  had  additional 
information  available  to  us,  including 
detailed  aerial  imagery  and  other 
information  provided  by  commenters  to 
assist  us  in  refining  our  mapping  of 
essential  habitat.  Please  refer  to  the 
Backgroimd,  Criteria  Used  to  Identify 
Critical  Habitat,  and  Unit  Description 
sections  of  this  rule  for  further 
discussion  on  how  we  determined 
habitat  that  is  essential  to  the 
conservation  of  the  15  vernal  pool 
species.  After  refining  our  proposal  and 
weighing  the  best  available  information, 
we  conclude  that  the  areas  designated 
by  this  final  rule,  including  ciurently 
occupied  and  unoccupied  areas,  are 
essential  for  the  conservation  of  these 
species. 

Comment  2:  Several  conunenters  held 
that  nothing  has  changed  from  the 
listing  of  the  species,  and  that  our 
determination  that  the  designation  of 
critical  habitat  was  not  prudent  or 
determinable  should  remain  in  place. 
One  commenter  stated  that  we  did  not 
evaluate  whether  critical  habitat  was 
determinable  and  that  an  analysis  needs 
to  be  performed  according  to 
regulations. 

Our  Response:  As  outlined  in  the 
Prudency  Redetermination  section  of 
the  proposed  rule,  at  the  time  of  the 
final  listing  determination  for  the  15 
vernal  pool  species,  we  found  that 
designation  of  critical  habitat  was  not 
prudent  for  the  vernal  pool  crustaceans 
and  plants  (excluding  Tuctoria 
mucronata)  because  of  potential  threats, 
and  that  a  designation  of  critical  habitat 
was  not  beneficial  for  these  species. 
Case  law  (Conservation  Council  For 
Hawai'i  v.  Babbitt,  2  F.  Supp.2d  1280 
(D.Hawai'i  1998)  and  Natural  Resources 
Defense  Council  v.  U.S.  Dept.  of  Interior, 
113  F.3d  1121  (9th  Cir.  1997))  has 
changed  how  we  balance  the  risks  and 
benefits  of  critical  habitat  designations 
since  we  listed  the  15  vernal  pool 
species.  In  Building  Industry 
Association  v.  Babbitt,  979  F  Supp.  893 
(1997),  we  were  directed  by  the  court  to 
reevaluate  our  not  prudent 
determination  for  the  four  listed  vernal 
pool  crustaceans.  Oui  record  lead  us  to 
reconsider  our  previous  not  prudent 
determinations  for  the  1 1  plants  in  light 
of  the  new  case  law  and  policy.  We  have 
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'determined  that  the  threats  to  the  vernal 
pool  crustaceans  and  plants  and  thefr 
habitat  from  the  specific  instances  of 
habitat  .destruction  we  identified  in  the 
final  listing  rules  do  not  outweigh  the 
broader  educational,  regulatory,  and 
other  possible  benefits  that  a 
designation  of  critical  habitat  would 
provide  for  these  species.  We  believe 
there  is  sufficient  information  available 
on  the  15  vernal  pool  species  to  find 
that  critical  habitat  is  determinable  for 
these  species,  and  that  an  analysis  of  the 
impacts  of  the  designation  can  be 
performed  according  to  50  CFR 
424.12(a)(2)(i). 

Comment  3:  Several  commenters 
stated  that  the  species  are  not 
threatened  or  endangered  because  of 
their  widespread  distribution. 

Our  Response:  Species  may  be  listed 
under  the  Act  if  the  species  is  in  danger 
of  extinction  throughout  all  or  a 
significant  portion  of  its  range  by  one  or 
more  of  the  five  listing  factors 
(endangered  species),  or  if  the  species  is 
likely  to  become  endangered  in  the 
foreseeable  future,  throughout  all  or  a 
significant  portion  of  its  range  by  one  or 
more  of  the  five  listing  factors 
(threatened  species).  The  five  listing 
factors  as  defined  in  the  Act  are:  (A)  The 
present  or  threatened  destruction, 
modification,  or  ciutailment  of  [a 
species']  habitat  or  range;  (B) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
pxuposes;  (C)  disease  or  predation;  (D) 
the  inadequacy  of  existing  regulatory 
mechanisms;  and  (E)  other  natural  and 
manmade  factors  affecting  [a  species'] 
continued  existence.  These  factors 
apply  to  both  narrowly  and  widely 
distributed  species. 

As  discussed  in  the  final  rules  to  list 
the  15  vernal  species  addressed  herein, 
the  vernal  pool  crustaceans  and  plants 
are  threatened  by  habitat  loss, 
degradation,  and  modification  from  land 
conversion  and  degradation  to  the 
extent  that  known  populations  are 
endangered,  or  likely  to  become 
endangered,  throughout  all  or  a 
significant  portion  of  their  range.  Thus, 
the  vernal  pool  species  are  threatened 
by  Factor  A  and  appear  to  meet  the 
definitions  of  threatened  or  endangered, 
regardless  of  having  a  relatively 
extensive  distribution. 

Comment  4:  Several  conunenters 
believe  that  we  cannot  realistically 
determine  critical  habitat  without  first 
developing  a  recovery  plan,  and  that  the 
determination  of  critical  habitat  should 
be  postponed  until  site  specific  surveys 
have  been  conducted  and  a  recovery 
plan  is  in  place. 

Our  Response:  Section  4  of  the  Act 
requires  us  to  designate  critical  habitat 


at  the  time  of  listing  to  the  maximum 
extent  prudent  and  determinable.  We 
concur  that  a  recovery  plan  is  a  useful 
tool  in  assisting  us  with  determining 
which  areas  are  essential  for  the 
conservation  of  a  species.  We  are 
ciurently  developing  a  draft  recovery 
plan  for  these  vernal  pool  species,  and 
have  been  able  to  use  the  information 
and  gathered  and  analysis  conducted  to 
date  for  the  draft  recovery  plan  in 
helping  us  determine  areas  essential  to 
the  conservation  of  the  1 5  vernal  pool 
species  addressed  herein. 

Comment  5:  Several  commenters 
reported  that  vernal  pools  provide  a 
breeding  source  for  mosquitoes.  They 
stated  that  the  designation  would  lead 
to  an  increase  in  diseases  such  as 
infection  of  the  West  Nile  virus 
(Flavivirus  sp.)  and  other  mosquito- 
vectored  diseases. 

Our  Response:  The  best  information 
available  to  us  indicates  that  non- 
degraded  vernal  pools  and  swales  do 
not  provide  a  significant  breeding 
source  for  mosquitoes.  Mosquitoes  do 
not  appear  in  vernal  pools  until  very 
late  in  the  season,  when  they  are 
unlikely  to  complete  their  development 
before  the  pools  dry  (Wright  1991). 
Female  mosquitoes  are  attracted  to  gases 
produced  by  fermentation  that  indicate 
an  abundance  of  decaying  organic 
matter  suitable  for  food  for  mosquito 
larvae  (Wright  1991).  This  is  the  likely 
cue  used  by  females  mosquitos  to  select 
oviposition  sites.  Healthy  vernal  pools 
appear  to  have  relatively  low  levels  of 
decaying  organic  material,  which  makes 
them  undesirable  as  oviposition  sites  for 
gravid  mosquitoes  (Wright  1991).  Oidy 
late  in  the  season,  when  the  abundance 
of  invertebrates  in  vernal  pools  begins  to 
decline,  are  enough  nutrients  and 
organic  material  available  to  make  the 
vernal  pools  attractive  to  mosquitos.  By 
this  time,  however,  it  is  often  too  late  for 
the  mosquito  larvae  to  develop  before 
the  pools  dry. 

Comment  6:  One  commenter  stated 
that  there  are  occurrences  of  the  vernal 
pool  plants  and  vernal  pool  crustaceans 
on  protected  lands,  and  for  this  reason, 
additional  lands  are  not  needed  for  the 
conservation  of  the  species.  Other 
commenters  contended  that  the  acreage 
in  the  proposed  rule  should  represent 
the  minimum  amount  of  land 
considered  critical  for  the  15  vernal 
pool  species. 

Our  Response:  We  recognize  that 
while  some  occurrences  of  the  vernal 
pool  plants  and  vernal  pool  crustaceans 
are  foiuid  on  protected  public  and 
private  lands,  only  about  16  percent  of 
the  lands  designated  as  critical  habitat 
are  on  Federal  land  or  are  protected  by 
a  conservation  easement.  A  smaller 


percentage  of  these  lands  are  managed 
for  protection  of  vernal  pool  resources 
and  specifically  for  the  species 
addressed  in  this  rule.  Restricting  the 
designation  to  currenUy  protected  lands 
would  exclude  areas  that  we  believe  are 
essential  to  the  conservation  of  the  15 
vernal  pool  species.  We  based  the 
designation  on  the  best  scientific 
available  and  determined  that  the 
designation  identifies  those  areas 
believed  to  be  essential  for  the 
conservation  of  the  species. 

Comment  7:  The  California  Army 
National  Guard  (ARNG)  asks  that  Camp 
Roberts  be  excluded  from  the  final 
critical  habitat  designation  (ARNG 
2002a).  Letters  fit)m  Fort  Hunter  Liggett 
and  the  Headquarters  of  the  United 
States  Army  Reserve  Command  state 
they  do  not  agree  with  designating 
critical  habitat  on  the  base,  and  that  the 
designation  is  not  necessary  to  protect 
vernal  pool  fair>'  shrimp  (Fort  Hunter 
Liggett  2002b;  Department  of  the  Army 
2002). 

The  letters  from  Camp  Roberts  and 
Fort  Hunter  Liggett  present  numerous 
reasons  why  critical  habitat  designation 
is  not  warranted  on  the  two  bases.  Some 
of  these  reasons  include:  suggestions 
that  each  installation  has  an  Integrated 
Natiu-al  Resources  Management  Plan 
(INRMP)  that  provides  protective 
measures  for  vernal  pool  fairy  shrimp; 
the  two  bases  are  implementing 
numerous  activities  that  conserve  vernal 
pool  fairy  shrimp  habitat;  and  critical 
habitat  designation  would  adversely 
affect  the  Nationed  Guard  and  Army's 
abilities  to  meet  their  mission,  i.e.,  train 
soldiers  for  combat  situations. 

Out  Response:  Camp  Roberts  and  Fort 
Hunter  Liggett  have  drafted  INRMPs 
that  we  have  not  signed.  The  current 
documents  are  therefore  working  drafts 
that  are  being  revised  as  the  National 
Guard  and  Army  work  together  with  us 
to  finalize  conservation  strategies  that 
will  benefit  all  listed  species  on  the  two 
bases.  After  adequate  conservation 
strategies  for  all  listed  species  on  the 
bases  are  incorporated  into  the  two 
INRMPs,  we  expect  to  sign  the 
documents  and  will  consider  them  final. 
We  recognize  the  military  is 
implementing  measures  to  conserve 
existing  locations  of  vernal  pool  fairy 
shrimp  and  the  habitat  they  occupy. 
These  activities  include  periodic 
monitoring  of  selected  pools,  control  of 
exotic  plant  species  that  may  alter 
vegetation  communities  around  vernal 
pool  habitat,  fencing  or  delineation  of 
areas  known  to  contain  vernal  pool  fairy 
shrimp,  and  use  of  review  processes 
designed  to  avoid  or  minimize  effects 
that  may  arise  dvuing  military  training 
activities  and  base  operations.  We 
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believe  additi(  >nal  measures  are  needed 
to  promote  na  ural  ecosystem  processes 
that  benefit  lis  ted  fairy  shrimp  and  these 
items  will  con  tinue  to  be  the  focus  of 
future  discuss  ons  with  the  military.  We 
recognize  that  designation  of  critical 
habitat  has  th<  potential  to  modify 
military  traini  ig  operations  and  the  use 
or  development  of  base  facilities.  We 
have  determir  ed  that  the  benefits  of 
excluding  the!  e  facilities  outweigh  the 
benefits  of  inc  uding  them. 
Subsequently.  Camp  Roberts  and  Fort 
Hunter  Liggett  have  been  excluded  from 
this  final  desij  nation  of  critical  habitat. 

Comment  8  One  commenter  requests 
that  the  Indiai  i  Valley  Cattle  Company 
and  Porter  Raiirh  Estate  properties  be 
excluded  fron:  the  Bradley-San  Miguel 
critical  habitai  subunit  in  Monterey 
County.  The  c  jmmenter  references  a 
letter  from  a  ci  >nsulting  firm  which 
states  that  habitat  mapping  on  one  or 
both  of  the  abi  ive-mentioned  properties 
was  done,  and  that  suitable  habitat  for 
fairy  shrimp  d  oes  not  appear  to  be 
present.  The  c  ansultant's  letter  states 
that  another  ci  )mpany  conducted  fairy 
shrimp  survey  s  on  the  Porter  Ranch 
Estate,  and  th<  se  investigators  did  not 
find  fairy  shrimp. 

Our  Respon  je:  The  Service's  "Interim  , 
Survey  Guidel  ines  to  Permittees  under 
Section  10(a)(  )(A)  of  the  Endangered 
Species  Act  fo  r  the  Listed  Vernal  Pool 
Branchiopods  '  is  used  to  establish  the 
presence  or  ah  sence  of  listed  fairy 
shrimp  on  a  p  irticular  property.  The 
guidelines  rec  jmmend  that  two  wet 
season  survey  i  for  adult  fairy  shrimp,  or 
one  wet  seaso:  i  survey  for  adult  and  one 
dry  season  suivey  for  fairy  shrimp  cysts, 
be  done  at  a  si  te  to  determine  the 
presence  or  al  sence  of  fairy  shrimp. 
Both  surveys  <  hould  demonstrate  that 
fairy  shrimp  a  :e  absent  before  the 
Service  will  c(»ncur  with  a 
determination  that  fairy  shrimp  are 
absent  from  a  site.  We  received  a  report 
from  a  consult  ant  in  2001  that  states 
ephemeral  aquatic  habitat  may  occur  on 
the  Porter  Ran  ch  Estate.  We  also 
received  docu  ments  that  indicate  two 
wet  season  su  veys  were  conducted  on 
that  property.  The  second  wet  season 
survey  was  dc  ne  during  a  year  when 
rainfall  condil  ions  were  not  conducive 
to  detecting  a<  lult  fairy  shrimp,  i.e., 
aquatic  habita  t  was  not  present  during 
the  second  suvey,  and  it  would  not 
therefore  have  been  possible  to 
determine  the  presence  or  absence  of 
fairy  shrimp.  Ve  do  not  have 
appropriate  di  )cumentation  at  this  time 
that  allows  us  to  conclude  that  fairy 
shrimp  are  ab  sent  from  the  Porter  Ranch 
Estate. 

While  we  d^ )  not  have  specific 
information  tl  tat  demonstrates  that  fairy 


shrimp  occur  on  the  Indian  Valley 
Cattle  Company  and  Porter  Ranch  Estate 
properties,  we  know  vernal  pool  fairy 
shrimp  occur  on  the  Camp  Roberts 
military  base  1  mi  (1.6  km)  west  of 
Porter  Ranch  Estate  and  0.5  mi  (0.8  km) 
south  of  the  Indian  Valley  Cattle 
Company  property.  We  believe 
additional  undocumented  occurrences 
of  listed  fairy  shrimp  are  likely  to  occur 
in  suitable  habitat  on  private  property 
near  Camp  Roberts.  We  also  beUeve 
several  unmapped  vernal  pools  are 
likely  to  occur  on  or  near  the  two 
aforementioned  properties  because  the 
presence  of  several  hundred  vernal 
pools  on  Camp  Roberts  suggests  that 
tljese  featiires  are  present  within  the 
loccd  landscape.  The  Indian  Valley 
Cattle  Company  and  Porter  Ranch  Estate 
properties  are  up  gradient  and  in  close 
proximity'  to  known  and  suspected 
vernal  pool  fairy  shrimp  occurrences, 
and  it  is  likely  that  water  that  originates 
on  these  properties  travels  down 
gradient  and  contributes  to  the 
maintenance  of  the  hydrology  and  water 
quality  of  vernal  pools  that  are  occupied 
by  listed  fairy  shrimp  on  or  near  the 
Camp  Roberts  military  base. 

Following  our  evaluation  of  these 
•  lands,  we  still  believe  the  Indian  Valley 
Cattle  Company  and  Porter  Ranch  Estate 
properties  are  within  the  localized 
watershed  that  contains  essential  vernal 
pool  habitat,  and  they  contribute  to  the 
maintenance  of  their  hydrology. 
Consequently,  it  is  our  determination 
the  land  on  these  properties  is  essential 
to  the  conservation  of  vernal  pool 
habitat  and  should  not  be  excluded  from 
designated  critical  habitat. 

Comment  9:  One  individual  asks  that 
the  Estrella  Ranch  area  in  San  Luis 
Obispo  County  be  removed  from  the 
Paso  Robles  critical  habitat  subunit.  The 
landowner  does  not  believe  fairy  shrimp 
or  vernal  pool  habitat  exist  on  that 
ranch,  and  they  are  concerned  that 
critical  habitat  designation  will  affect 
their  family's  ranching  activities. 

Our  Response:  The  Estrella  Ranch 
occurs  within  a  localized  watershed  that 
contains  documented  occurrences  of 
listed  fairy  shrimp.  Vernal  pools 
complexes  measiuing  at  least  10  ac  (4 
ha)  in  size  have  been  mapped  within  1- 
2  mi  (1.6-3.2  km)  of  Estrella  Ranch. 
These  complexes  were  identified  during 
a  habitat  mapping  contract  (Holland 
2003).  The  mapping  contract  did  not 
attempt  to  map  wetlands  less  than  10  ac 
(4  ha)  in  size,  and  it  is  likely  that 
smaller,  unmapped  vernal  pools  or 
vernal  pool  complexes  which  provide 
the  necessary  conditions  for  vernal  pool 
fairy  shrimp  to  hatch,  grow,  and 
reproduce  are  present  in  the  local  area. 


Estrella  Ranch  is  up  gradient  of  vernal 
pool  complexes  that  have  been  mapped, 
and  the  topography  of  the  ranch 
suggests  water  that  originates  on  that 
property  is  likely  to  travel  down 
gradient  and  contribute  to  the  amount, 
duration,  and  frequency  of  water  flow 
necessary  to  maintain  vernal  pools 
southwest  of  the  ranch  property 
boimdary. 

We  believe  Estrella  Ranch  occurs 
within  a  localized  watershed  that 
contains  essential  vernal  pool  habitat, 
and  the  ranch  contributes  to  the 
maintenance  of  their  hydrology. 
Consequently,  it  is  oiu-  determination 
this  property  is  essential  to  the 
conservation  of  documented  vernal  pool 
habitats,  and  should  not  be  excluded 
from  designated  critical  habitat. 

Critical  habitat  designation  will  not 
affect  the  private  landowner  unless 
specific  portions  of  their  property 
possess  the  primary  constituent 
elements  associated  with  vernal  pool 
fasiry  shrimp  criUcal  habitat,  and  the 
landowner  proposes  a  project  that 
would  involve  a  Federal  nexus.  The 
landowner  has  told  Service  employees 
he  has  historically  avoided  projects  that 
would  create  a  Federal  nexus. 
Consequently,  we  do  not  believe  the 
designation  of  critical  habitat  on  Estrella 
Ranch  will  significantly  affect  the 
landowner's  ranching  activities. 

Comment  10:  One  individual 
associated  with  the  Coastal  Alliance  on 
Plaimed  Expansion  asks  that  we 
evaluate  the  possibility  that  fairy  shrimp 
are  adversely  affected  by  the  operation 
of  a  power  plant  near  the  Morro  Bay 
National  Estuary  in  San  Luis  Obispo 
County.  The  commentor  is  concerned 
that  use  of  ocean  water  to  cool  various 
hardware  components  at  the  power 
plant  may  affect  fairy  shrimp. 

Our  Response:  Fairy  shrimp  are 
inland  species  and  are  not  associated 
with  marine  environments.  The  intake 
of  water  to  cool  the  power  plant  near 
Morro  Bay  does  not  have  the  potential 
to  adversely  affect  vernal  pool  fairy 
shrimp  or  their  habitat. 

Comment  11:  A  number  of 
commenters  expressed  concern  over  the 
appropriateness  of  the  proposal  of  Unit 
33A  for  vernal  pool  fairy  shrimp. 
Riverside  County  Flood  Control  and 
Water  Conservation  District  stated  that 
the  Unit  boundary  is  based  on  their 
"approximate  riverine  flood  plain" 
boundary  and  suggested  that  a  more 
detailed  analysis  of  local  hydrologic 
sources  and  watersheds  associated  with 
vernal  pools  would  be  more  acciirate. 
Other  concerns  raised  were:  (1)  The 
vernal  pool  fairy  shrimp  is  not 
associated  with  riverine  systems;  (2)  the 
Unit  contains  areas  which  do  not 
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contain  vernal  pools  and  do  not  meet 
the  proposed  rule's  definition  of  critical 
habitat;  (3)  vernal  pool  fairy  shrimp 
have  not  been  documented  in  the  San 
Jacinto  Unit  (33A);  and  (4)  vernal  pool 
fairy  shrimp  and  the  common  versatile 
shrimp  {Branchinecta  lindahli)  cannot 
co-occur. 

Our  Response:  Although  the  boundary 
of  the  Unit  33A  is  the  approximate  20- 
year  floodplain  as  identified  by 
Riverside  County  Flood  Control  and 
Water  Conservation  District,  it  was  used 
because  more  than  99  percent  of  the 
known  vernal  pool  associated  species  in 
the  floodplain  occur  within  area 
delineated  by  that  boundary.  The  reach 
of  the  San  Jacinto  River  included  in  the 
designation  is  extremely  flat,  causing 
the  river  to  pond  on  the  floodplain  from 
the  low-flow  channel  to  the 
approximate  100-year  floodplain.  In  the 
rainy  season,  the  river  floodplain 
contains  vernal  pools,  moist  flats,  and 
other  ephemeral  wetlands.  Areas  which 
do  not  expressly  contain  ephemeral 
wetlands  or  vernal  pools  are  included  to 
provide  hydrology  to  vernal  pools. 

Although  surveys  conducted  in  this 
imit  diuing  2000  failed  to  detect  vernal 
pool  fairy  shrimp,  although  the  common 
versatile  fairy  shrimp  was  detected,  it  is 
important  to  note  that  not  all  of  the 
pools  in  the  floodplain  were  surveyed, 
and  rainfall  conditions  were  not 
conducive  to  detecting  fairy  shrimp, 
(i.e.,  in  some  places  pools  did  not  fill  or 
filled  only  briefly'an  insufficient  time 
for  shrimp,  if  present,  to  hatch). 

This  imit  can  be  characterized  as  an 
alkali  playa,  one  of  the  habitat  types  that 
supports  vernal  pool  fairy  shrimp,  and 
shares  soil  and  hydrologic 
characteristics  with  Unit  33B,  where  the 
common  versatile  and  vernal  pool  fairy 
shrimp  co-occur.  Both  species  are  also 
present  at  Skimk  Hollow.  Eriksen  and 
Belk  (1999)  also  report  that  the  conunon 
versatile  fairy  shrimp  is  known  to  co- 
occur  with  the  vernal  pool  fairy  shrimp, 
although  the  two  species  may  be 
detectable  at  varying  times  during  a 
vernal  pool's  wet  phase. 

This  unit  is  essential  to  vernal  pool 
fairy  shrimp  because  it  represents  the 
largest  unfragmented,  hydrologically 
and  ecologically  functional  vernal  pool 
complex  in  the  southern  portion  of  the 
species'  range.  The  area  of  habitat  is 
large  enough  to  allow  localized 
occurrences  to  expand  arid  contract, 
providing  for  normal  popidation 
dynamics  and  making  the  populations 
within  this  unit  ^ss  susceptible  to 
envfronmental  variation  or  negative 
impacts  associated  with  hiunan 
disturbances  or  naturally  occxuring 
catastrophic  events.  Although  it  is  not 
known  to  be  occupied,  it  contains  the 


same  edaphic  and  land  form 
characteristics  as  lands  within  Unit  33B, 
which  is  occupied  by  the  species. 

Comment  12:  One  commenter  stated 
that  the  Riverside  County  units  (33-35) 
shoidd  be  removed  frt)m  designation 
because  they  represent  only  a  small 
portion  of  the  range  of  the  vernal  pool 
fairy  shrimp,  and  these  areas  are  already 
being  protected. 

Our  Response:  The  area  proposed  as 
critical  habitat  for  the  vernal  pool  fairy 
shrimp  in  Riverside  Coimty  does 
comprise  a  small  portion  of  the  overall 
area  proposed  as  critical  habitat  for  the 
species.  However,  the  vernal  pools  in 
these  units  supporting  populations  of 
the  vernal  pool  fairy  shrimp  represent 
the  southernmost  distribution  of  the 
species  in  the  Unites  States.  They  are 
essential  to  ensuring  the  genetic  and 
geographic  distribution  of  the  species 
necessary  for  its  long-term  conservation. 

We  are  excluding  the  critical  habitat 
in  Riverside  County,  California  (Units 
33.  34  and  35)  fit)m  this  final 
designation.  We  are  excluding  Unit  33 
for  the  vernal  pool  fairy  shrimp  from 
final  designation  because  the  vernal 
pool  habitat  within  this  unit  will  be 
covered  by  the  draft  Western  Riverside 
Multiple  Species  Habitat  Conservation 
Plan  (MSHCP).  Although  the  MSHCP 
has  not  been  finalized  the  measures 
afforded  within  the  plan  and  the  current 
assvu-ances  that  the  plan  will  be 
completed  will  assist  in  the 
conservation  of  the  species.  We  are  also 
excluding  Unit  34  for  the  vernal  pool 
fairy  shrimp  from  final  designation 
because  the  vernal  pool  within  this  unit 
is  covered  by  an  approved,  legally 
operative  HCP.  Although  the  Rancho 
Bella  Vista  HCP  does  not  include  the 
vernal  pool  fairy  shrimp  as  a  covered 
species,  the  endangered  Riverside  fairy 
shrimp  is  covered  by  this  HCP.  Because 
the  Riverside  fairy  shrimp  co-occurs 
with  the  vernal  pool  fairy  shrimp  in  this 
unit,  we  anticipate  that  management 
actions  taken  to  conserve  Riverside  fairy 
shrimp  will  provide  equal  benefits  to 
the  vernal  pool  fairy  shrimp.  We  have 
also  excluded  Unit  35  for  vernal  pool 
fairy  shrimp  from  final  designation 
because  this  area,  which  lies  within  the 
Santa  Rosa  Plateau  Ecological  Reserve, 
is  managed  for  the  conservation  of 
vernal  pools  that  support  populations  of 
the  vernal  pool  fairy  shrimp.  Please 
refer  to  the  Relationship  of  Critical 
Habitat  to  Habitat  Conservation  Plans, 
Relationship  of  Critical  Habitat  to  the 
Western  Riverside  Midtiple  Species 
Habitat  Conservation  Plan,  and 
Relationship  of  Critical  Habitat  to  Santa 
Rosa  Plateau  Ecological  Reserve:  A 
State,  Federal,  and  Local  Cooperatively 
Managed  Reserve  sections  of  this  final 


rule  for  a  more  detailed  discussion  of 
these  exclusions. 

Comment  13:  Riverside  County  Flood 
Control  and  Water  Conservation  District 
stated  that  they  are  working  virith  the 
City  of  Hemet  to  model  the  watershed 
in  Unit  33B.  They  suggested  that  the 
designation  be  reduced  or  eliminated 
imtil  the  information  is  available. 

Our  Response:  We  have  excluding 
Unit  33  from  this  final  designation  of 
critical  habitat  for  the  15  vernal  pool 
species  on  the  basis  of  the  development 
of  the  Western  Riverside  Multi-Species 
Habitat  Conservation  Plan  (see  Response 
to  Comment  12  above). 

Issue  2 — Costs  and  Regulatory  Burden 

Comment  14:  Regarding  the  Fort  Ord 
Unit  of  critical  habitat  for  Lastbenia 
conjugens,  the  Bureau  of  Land 
Management  (BLM)  provides  comments 
about  inclusion  of  two  parcels,  totaling 
less  than  40  ac  (16.2  ha),  that  are  (or  will 
be)  transferred  to  the  BLM  and  are 
designated  for  development  under  the 
Army's  existing  base  cleanup,  disposal, 
and  reuse  plan.  The  BLM  expresses 
concern  that  inclusion  of  these  parcels 
may  require  numerous  consultations 
with  us  for  small  BLM  development 
projects,  such  as  the  construction  of  a 
storage  shed,  that  would  have  minor  or 
negligible  impacts  on  the  species  and  its 
critical  habitat.  This  would  add  an 
imdue  regulatory  burden  on  BLM  and 
the  Service. 

Our  Response:  All  Federal  agencies 
are  required  to  evaluate  whether 
projects  they  authorize,  fund,  or  carry 
out.  may  adversely  affect  a  federally 
listed  species  and/or  its  designated 
critical  habitat.  The  parcels  under 
discussion  do  not  possess  ephemeral 
wetlands  themselves,  but  activities  on 
them  may  affect  the  watershed  of 
ephemeral  wetlands  located  on  adjacent 
parcels.  To  improve  the  efficiency  of  the 
consultation  process,  we  recommend 
BLM  staff  with  hydrologic  expertise 
evaluate  the  potential  for  BLM  activities 
to  affect  the  hydrology  of  ephemeral 
wetlands  in  critical  habitat.  If  BLM 
projects  are  not  likely  to  adversely  affect 
critical  habitat,  then  a  consultation  with 
us  would  not  be  necessary.  For  projects 
that  are  likely  to  have  only 
discountable,  insignificant,  or  wholly 
beneficial  effects  on  critical  habitat,  we 
would  conciu  in  writing  and  no  further 
consultation  will  be  necessary.  For 
projects  likely  to  have  adverse  affects  on 
critical  habitat,  formal  consultation 
would  be  required  pursuant  to  section  7 
of  the  Act.  We  encourage  BLM  to  pursue 
a  programmatic  evaluation  of,  and 
consultation  on.  its  cxurent  and  futiu-e 
activities  on  former  Fort  Ord  lands.  In 
regard  to  these  specific  parcels,  we  have 
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adjusted  the  bbundaries  of  Unit  9  to 
remove  the  st^ep  terrain  in  and  around 
Impossible  and  Wildcat  Canyons,  for 
reasons  discussed  in  the  Summary  of 
Changes  Froni  the  Proposed  Ride 
section.  This  has  resulted  in  the  removal 
of  one  of  the  above-mentioned  parcels 
from  this  critical  habitat  designation.  A 
13  ac  (5.3  ha)  BLM  development  parcel 
remains  in  critical  habitat. 

Comment  1^:  The  Army  requests  that 
we  exclude  artas  from  Lasthenia 
conjugens  crit  cal  habitat  within  former 
Fort  Ord  (Unil  9)  that  are  designated  for 
future  develoj  ment  under  the  Army's 
Habitat  Management  Plan  (HMP).  They 
state  that  theic  HMP,  which  describes 
the  conservati  in  strategy  for  cleanup, 
disposal,  and  feuse  of  the  former  base, 
meets  the  three  criteria  we  use  to 
consider  whetber  a  plan  provides 
adequate  special  management  or 
protection.  The  Army  suggests  these 
areas  be  excluded  pursuant  to  section 
3(5)(A)  of  the  Act,  because  they  do  not 
require  additic  >nal  special  management 
or  protection  \  inder  the  HMP.  The  Army 
also  requests  that  we  exclude  these 
dreas,  pursuant  to  section  4{b){2)  of  the 
Act,  because  the  benefits  of  excluding 
them  outweign  the  benefits  of  including 
them  in  critical  habitat.  The  specific 
parcels  they  r^uest  be  excluded  are  the 
BLM  developijient  parcel,  the  Military 
Operations-Uijban  Terrain  Facility,  Wolf 
Hill,  and  thost  portions  of  East  Garrison 
identified  for  luture  development,  a 
total  of  fewer  than  200  ac  (90  ha). 

Our  flesponke;  The  28,000  (11,331  ha) 
former  Army  iase  at  Fort  Ord  is 
managed  und^r  an  HMP  that,  along  with 
several  additi(>nal  commitments  from 
the  Army,  provided  the  basis  for  a  non- 
jeopardy  biolcgical  opinion  in  1999  on 
the  effects  of  t  ase  closure  and  reuse  on 
Lasthenia  con  ugens.  This  biological 
opinion  encoiipassed  the  full  base  and, 
therefore,  the  mtire  critical  habitat  unit. 
We  determined  at  that  time  that  the 
configuration  bf  habitat  reserve  and 
development  (ands  in  the  HMP  will  not 
jeopardize  the  continued  existence  of 
Lasthenia  con  ^ugens.  The  HMP  requires 
that  managem  jnt  of  designated 
development  jarcels  that  border  habitat 
reserve  lands  ncorporate  measiues  to 
avoid  erosion  and  vehicle  access  that 
could  degrade  habitat  reserve  lands, 
including  thoi  e  designated  as  critical 
habitat  for  Lai  thenia  conjugens. 
However  we  conclude  that,  at  this  time, 
the  conservati  on  strategy  outlined  in  the 
HMP  for  base  reuse  and  closure  does  not 
provide  suffic  lent  management  and 
protections  to  the  extent  that  these  lands 
do  not  meet  tlie  definition  of  critical 
habitat.  Completion  of  the 
Comprehensii  'e  Envirorunental 
Response,  Coi  apensation,  and  Liability 


Act  (CERCLA)  process  in  which  the 
Army  is  currently  engaged,  and 
completion  of  an  HCP  by  entities  that 
are  to  receive  transferred  lands, 
followed  by  our  issuance  of  an 
incidental  take  permit  for  these  lands, 
would  likely  be  considered  adequate 
special  management  such  that  these 
lands  coidd  be  removed  from  critical 
habitat. 

We  have  reviewed  the  circumstances 
at  former  Fort  Ord  and  conclude  that 
exclusions  imder  sections  3(5)(A)  and 
4(b)(2)  of  the  Act  are  not  appropriate  for 
lands  in  this  imit.  In  past  circumstances, 
we  have  either  not  included  or  excluded 
lands  from  critical  habitat,  pursuant  to 
section  3(5)(A)  of  the  Act,  when  we 
have  determined  that  the  lands  are 
either  not  essential  to  the  conservation 
of  the  species,  or  have  adequate  special 
management  considerations  or 
protections.  If  an  area  has  adequate 
management  or  protections  for  the 
species  and  its  habitat  then  the  area 
does  not  meet  the  definition  of  critical 
habitat  and  consequenUy  either  not 
included  or  excluded  if  originally 
proposed.  At  former  Fort  Ord,  the  lands 
for  which  exclusions  were  requested  are 
designated  for  development  imder  the 
base  closure  and  reuse  plan  cmd  the 
management  of  these  lands  for  vernal 
pool  habitat  and  species  is  not 
adequately  addressed  under  the  HMP. 
The  lands  are  also  not  intended  to 
receive  further  protection  under  that 
plan.  Therefore,  a  definitional  exclusion 
from  critical  habitat  pursuant  to  section 
3(5)(A)  of  the  Act,  where  lands  would 
not  require  special  management 
considerations  or  protections  because 
those  provisions  are  already  in  place, 
would  not  be  warranted  for  these  lands. 

We  also  evaluated  these  parcels  for 
exclusion  from  critical  habitat  piu-suant 
to  section  4vb)(2)  of  the  Act.  Section 
4(b)(2)  of  the  Act  allows  the  Secretary  to 
"exclude  any  area  from  critical  habitat 
if  (it  is  determined]  that  the  benefits  of 
such  exclusion  outweigh  the  benefits  of 
specifying  such  area  as  part  of  the 
critical  habitat,  *   *   *  unless  the  failiue 
to  designate  such  area  *  *  *  would 
result  in  the  extinction  of  the  species." 
In  evaluating  whether  the  benefits  of 
excluding  these  lands  outweigh  the 
benefits  of  including  them,  we 
considered  economic  impact  and  any 
other  relevant  impact  associated  with 
their  inclusion.  In  the  case  of  former 
Fort  Ord,  we  evaluated  whether  an 
increase  in  Federal  consultations  was 
likely  to  occiu  due  to  the  inclusion  of 
these  lands,  resulting  in  an  economic 
cost.  We  concluded  that  Federal 
consultation  requirements  would  be 
essentially  unchanged  by  the  inclusion 
of  theselands.  Therefore,  none  of  the 


costs  associated  with  increased 
consultation  requirements  base-wide  are 
likely  to  residt  from  inclusion  of  these 
lands.  The  Army  did  not  indicate  any 
other  costs  associated  with  inclusion  of 
these  lands,  nor  could  we  identify  any. 
Therefore,  we  concluded  there  are  no 
benefits  of  excluding  these  lands  from 
critical  habitat.  We  weighed  this  against 
any  benefits  that  might  accrue  from 
inclusion  of  these  lands  in  critical 
habitat.  We  determined  that  a  smaU 
benefit  of  inclusion  woxdd  be  the 
increased  attention  the  designation 
would  bring  to  those  parcels  designated 
for  development  that  are  adjacent  to, 
and  likely  within  the  watershed  of, 
vernal  pools.  The  inclusion  of  these 
lands  in  critical  habitat  would  remind 
land  managers  of  the  need  to  consider 
the  presence  of  the  vernal  pool 
watershed  in  planning  and 
implementing  Federal  actions.  We 
weighed  this  benefit  of  inclusion  against 
the  benefits  of  exclusion.  We  conclude 
that  the  benefits  of  exclusion  do  not 
outweigh  the  benefits  of  inclusion.  We 
have,  therefore,  included  these  lands  in 
the  critical  habitat  designation,  except 
as  discussed  below. 

We  have  adjusted  the  boimdaries  of 
the  Fort  Ord  Unit  to  remove  the  steep 
terrain  in  and  around  Impossible  and 
Wildcat  Canyons,  for  reasons  discussed 
in  the  Summary  of  Changes  From  the 
Proposed  Ride  section.  The  Military 
Operations-Urban  Terrain  Facility  and 
Wolf  Hill  parcels  (totaling  about  110  ac 
(44.5  ha)  discussed  above  are  located  in 
this  region  and  are  therefore  not  part  of 
designated  critical  habitat. 

Comment  16:  The  U.S.  Air  Force 
requests  that  lands  at  Beale  Air  Force 
Base  (AFB)  and  Travis  AFB  be  excluded 
because  the  designation  would  increase 
the  costs  and  regulatory  requirements 
and  hamper  the  Air  Force  on  carrying 
out  the  mission  objectives  for  the  two 
AFBs. 

Our  Response:  In  response  to  the  U.S. 
Air  Force's  requests  that  lands  at  Beale 
AFB  and  Travis  AFB  be  excluded 
because  the  designation  would  increase 
the  costs  and  regulatory  requirements 
and  hamper  the  Air  Force's  ability  to 
carry  out  their  mission  objectives  for  the 
two  AFBs,  we  have  excluded  these  AFB 
installations  from  final  designated 
critical  habitat  pursuant  to  section 
4(b)(2)  of  die  Act.  Please  refer  to  the 
Relationship  of  Critical  Habitat  to 
Military  Lands  section  of  this  final  rule 
for  a  detailed  discussion  of  our  rationale 
for  excluding  these  AFBs  pursuant  to 
section  4(b)(2)  of  the  Act. 

Comment  1 7:  Several  commenters 
expressed  concern  that  the  designation 
would  curtail  or  eliminate  livestock 
grazing  in  areas  containing  vernal  pools. 
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Our  Response:  Only  those  activities 
which  are  federally  funded  or 
authorized  that  may  affect  critical 
habitat  would  be  subject  to  the 
regulations  pertaining  to  critical  habitat. 
We  recognize  and  acknowledge  that 
certain  levels  of  livestock  grazing  likely 
have  no  impact  on  vernal  pool 
ecosystems,  and  may  be  beneficial  for 
maintaining  them.  Since  the  vast 
majority  of  vernal  pool  habitat  within 
the  designation  is  occupied  by  the  listed 
vernal  pool  species  and  occurs  on 
privately  owned  lands,  the  designation 
of  critical  habitat  is  hot  likely  to  result 
in  a  significant  increase  in  regulatory 
requirements  above  those  cdready  in 
place  due  to  the  presence  of  the  listed 
species. 

Vernal  pools  and  the  species  within 
this  rule  evolved  with  the  presence  of 
large  ungulate  grazing.  Grazing  deters 
the  encroachment  of  grass  and  other 
upland  species  into  the  vernal  pools, 
and  reduces  the  vegetative  cover  of 
upland  areas  potentially  allowing  space 
for  soil  dwelling  pollinator  species  to 
exist.  However,  the  amount  and  timing 
of  grazing  can  greatly  influence  species 
abundance  and  composition  within 
each  vernal  pool. 

Comment  18:  California  Army 
National  Guard-Camp  Roberts  and  Fort 
Hunter  Liggett  provide  analyses  that 
describe  anticipated  economic  impacts 
that  would  arise  on  the  military  bases 
and  in  surrounding  communities  if 
critical  habitat  is  designated  for  vernal 
pool  fairy  shrimp  on  their  property. 
Camp  Roberts  estimates  the  impacts 
from  critical  habitat  to  be  approximately 
$95.4  million  (ARNG  2002b).  The 
majority  of  these  costs  would  accrue 
because  the  military  believes  a  critical 
habitat  designation  would  create  a  need 
to  relocate  training  activities  to  other 
military  bases  where  critical  habitat  is 
not  designated.  They  edso  believe  31 
projects  may  need  to  be  canceled  or 
substantially  modified  during  the  next 
20  years.  The  letter  from  Camp  Roberts 
also  states  that  local  communities 
around  the  base  would  also  be  affected 
by  critical  habitat  designation,  and  the 
potential  effects  to  these  communities 
are  estimated  to  be  $50.5  million. 

Staff  at  Fort  Hunter  Liggett  believe  the 
cost  of  designating  critical  habitat  on 
their  base  would  be  approximately 
$7.35  million  over  a  10-year  period 
(FHL  2002b).  The  Army  believes  a  $5 
million  cost  would  be  incurred  because 
of  changes  to  a  prescribed  fire  program. 
Additional  costs  may  be  incurred 
because  Fort  Hunter  Liggett  staff 
estimate  they  will  need  to  complete  36 
informal  and  16  formal  consultations 
during  the  next  20  years  as  a  result  of 
the  critical  habitat  designation.  The 


letter  also  states  that  the  Army  believes 
our  cost  estimates  associated  with  the 
critical  habitat  designation,  as  described 
in  the  economic  analysis,  are  too  low. 

Our  Response:  California  Army 
National  Guard-Camp  Roberts  and  Fort 
Hunter  Liggett  provide  analyses  that 
describe  anticipated  economic  impacts 
that  would  arise  on  the  military  bases 
and  in  surrounding  communities  if 
critical  habitat  is  designated  for  vernal 
pool  fairy  shrimp  on  dieir  property. 
Camp  Roberts  estimates  the  impacts 
from  critical  habitat  to  be  approximately 
$95.4  million  (ARNG  2002b).  The 
majority  of  these  costs  would  accrue 
because  the  military  believes  a  critical 
habitat  designation  would  create  a  need 
to  relocate  training  activities  to  other 
military  bases  where  critical  habitat  is 
not  designated.  They  also  believe  31 
projects  may  need  to  be  canceled  or 
substantially  modified  during  the  next 
20  years.  The  letter  bom  Camp  Roberts 
also  states  that  local  communities 
around  the  base  would  also  be  affected 
by  critical  habitat  designation,  and  the 
potential  effects  to  these  communities 
are  estimated  to  be  $50.5  million. 

Staff  at  Fort  Hunter  Liggett  believe  the 
cost  of  designating  critical  habitat  on 
their  base  would  be  approximately 
$7.35  million  over  a  10-year  period 
(FHL  2002b).  The  Army  believes  a  $5 
million  cost  would  be  incurred  because 
of  changes  to  a  prescribed  fire  program. 
Additional  costs  may  be  incurred 
because  Fort  Hunter  Liggett  staff 
estimate  they  will  need  to  complete  36 
informal  and  16  formal  consultations 
during  the  next  20  years  as  a  result  of 
the  critical  habitat  designation.  The 
letter  also  states  that  the  Army  believes 
our  cost  estimates  associated  with  the 
critical  habitat  designation,  as  described 
in  the  economic  analysis,  are  too  low. 

Comment  19:  A  planner  from  the  City 
of  El  Paso  Robles  asks  that  we  describe 
what  effect  critical  habitat  designation 
has  on  new  development  projects.  The 
letter  suggests  critical  habitat 
designation  results  in  the  need  to  set 
aside  vernal  pools  as  ecological 
preserves.  A  facsinule  transmittal  bora 
a  small  farming  company  also  asks  that 
we  describe  how  criticeil  habitat 
designation  could  affect  their  farming 
operations. 

Our  Response:  The  designation  of 
critical  habitat  requires  that  Federal 
agencies  consult  with  us  on  actions  they 
carry  out,  fund,  or  authorize  that  might 
destroy  or  adversely  modify  the  critical 
habitat.  A  critical  habitat  designation 
has  no  effect  on  actions  where  a  Federal 
agency  is  not  involved  (Federal  nexus). 
For  example,  a  landovtmer  undertaking 
a  lawful  project  on  private  land  that 
involves  no  Federal  funding  or  Federal 


permits  would  not  be  affected  by  the 
critical  habitat  designation.  If  a  Federal 
nexus  did  develop  on  private  land  that 
was  included  in  a  critical  habitat  unit, 
e.g.,  a  private  landowner  needed  a 
permit  from  the  U.S.  Army  Corps  of 
Engineers  (Corps)  for  fill  to  be  placed  in 
a  wedand,  the  project  would  need  to 
undergo  a  review  process  with  the 
Service. 

Under  the  Act,  a  critical  habitat 
designation  establishes  a  geographic 
area  that  is  essential  for  the 
conservation  of  threatened  or 
endangered  species  and  may  require 
special  management  considerations  or 
protections.  However,  a  designation 
does  not  affect  the  land  ownership  or 
establish  a  refuge,  wilderness,  reserve, 
preserve,  or  other  special  conservation 
area.  It  does  not  allow  government  or 
public  access  to  private  land,  and  wdl 
not  result  in  the  closure  of  the  area  to 
all  access  or  use.  Rather,  it  triggers  the 
requirement  that  Federal  agencies  must 
consult  with  us  on  activities  they  fund 
or  carry  out  that  might  affect  critical 
habitat.  Please  refer  to  the  Effects  of 
Critical  Habitat  section  below  for  further 
explanation  of  effects  of  critical  habitat 
designation  and  its  effects  on 
development  and  farming  operations. 

Issue  3 — Notification  and  Public 
Comment 

Comment  20:  A  number  of 
commenters  stated  that  landowners 
were  either  not  notified,  or  not  notified 
in  a  timely  manner,  and  given  an 
adequate  opportunity  to  comment  on 
the  proposed  designation.  The 
commenters  also  stated  that  the  number 
of  public  hearings  was  inadequate  to 
obtain  full  public  input  on  the  proposal 
and  that  additional  public  hearings 
should  be  held.  Several  commenters 
stated  that  the  30-day  comment  period 
for  the  DEA  violated  50  CFR 
424.16(c)(2)  and  requested  that  we 
extend  the  comment  period  on  the 
proposed  designation  and  draft 
economic  analysis  to  allow  for 
additional  outreach  to  interested  parties 
as  well  as  hold  more  public  hearings. 

Our  Response:  We  are  obligated  to 
hold  at  least  one  public  hearing  on  a 
listing  proposal  if  requested  to  do  so 
prior  to  15  days  before  the  end  of  a 
comment  period  (16  U.S.C. 
1533(b)(5)(E)).  We  held  a  total  of  6 
public  hearing  on  our  proposal  to 
designate  critical  habitat  for  the  15 
vernal  pool  species:  two  public  hearings 
on  October  22,  2002,  in  San  Luis 
Obispo,  California;  two  in  Medford, 
Oregon,  on  October  24,  2002;  and  two 
on  October  24,  2002,  in  Sacramento, 
California.  We  also  organized  three 
public  workshops  to  notify  the  public  of 
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the  proposed  designation  and  to  answer 
questions  reg^ding  critical  habitat  and 
the  proposed  hile:  October  3,  2002,  in 
Chico,  Califoriia;  October  16,  2002.  in 
Fresno.  Califo-nia;  and  October  17, 
2002.  Sacramento,  California.  In 
addition  to  th*  public  hearings  and 
public  workshops,  we  attended  a  public 
meeting  organized  by  the  Merced 
County  Coimoil  in  Merced,  California 
on  November  ll  2,  2002,  to  discuss  the 
proposed  desi  ^nation  of  critical  habitat 
and  answer  qv  estions  regarding  the  area 
designated  wi  Jiin  Merced  County.  We 
provided  infoi  mation  on  where  to 
obtain  copies  jf  the  proposed  rule  and 
how  to  access  the  critical  habitat 
website  show:  ag  maps  of  the 
designation. 

Written  put  lie  comments  were 
accepted  at  all  the  public  hearings, 
workshops,  and  the  Merced  County 
Council  meeti  og  and  entered  into  the 
supporting  re(  ord  for  the  rulemaking. 
Oral  commeni  s  given  at  the  public 
hearings  were  also  accepted  into  the 
supporting  ret  ord.  In  making  our 
decision  on  tli  e  critical  habitat 
designation,  vrritten  comments  were 
given  the  sami ;  weight  as  oral  comments 
presented  at  h  Barings.  We  conducted 
much  of  our  o  utreach  through  legcd 
notices  in  nui  lerous  regional 
newspapers,  t;lephone  calls,  letters,  and 
news  releases  faxed  and/or  mailed  to 
affected  officii  Js,  local  jurisdictions,  and 
interest  group  >.  We  also  posted  the 
proposed  dete  rmination,  schedide  of 
workshops  and  hearings,  and  other 
associated  material  on  our  Sacramento 
Fish  and  Wildlife  Office  internet  site. 
We  believe  th^t  we  went  through  an 
elaborate  and  iBXtensive  notification  and 
outreach  process  to  make  the  public 
aware  of  this  proposal.  Further,  our  , 
efforts  in  this  process  satisfied  the 
requirements  0f  the  Act  and  the 
Administrative  Procedures  Act  (5  U.S.C. 
551  et  seq.)  (i^PA)  for  promulgating 
Federal  regula  lions  regarding  listing 
actions. 

Comment  2 1 ;  The  broad  scale  of  the 
proposed  critical  habitat  maps  are  not 
specific  enou{  h  to  allow  for  reasonable 
public  comment,  therefore,  violating  the 
Act,  the  APA.  and  50  CFR  424.12(c). 

Our  Response:  Regulation  50  CFR 
424.12(c)  requires  us  to  define  critical 
habitat  according  to  "specific  limits 
using  referenc  e  points  and  lines  as 
found  on  stan  dard  topographic  maps  of 
the  area."  We  have  done  this  by  basing 
critical  habitat  legal  descriptions  on 
Universal  Tra  isverse  Mercator  (UTM) 
gridlines  set  e|very  328  feet  (ft)  (100 
meters  (m)).  lii  addition  to  the  legal 
descriptions,  «ve  also  published  maps 
providing  an  )verview  of  the  critical 
habitat  bounc  aries  in  the  proposed  rule. 


While  the  Federal  Register  maps  are 
only  intended  for  illustrative  purposes, 
we  do  provide  more  detailed  critical 
habitat  maps  on  request.  These  detailed 
maps  show  specific  critical  habitat  areas 
of  interest  overlaid  on  1:24,000  scale 
U.S.  Geological  Survey  (USGS) 
topographic  maps.  Additionally,  we 
developed  an  interactive  internet  site 
which  shows  vernal  pool  critical  habitat 
boundaries  overlaid  on  a  1:250,000  scale 
USGS  topographic  maps.  The  site 
allows  users  to  pan  to  and  magnify  any 
area  of  interest.  The  Internet  site  was 
not  completed  by  the  September  24, 
2002,  publication  date  of  the  proposed 
rule,  but  we  did  direct  interested  parties 
who  contacted  us  to  the  site  when  it 
became  available  on  October  10,  2002, 
and  posted  information  and  a  link  to  the 
internet  site  from  our  Sacramento  Fish 
and  Wildlife  Office  Internet  site. 

Issue  4 — Property  Rights 

Comment  22:  Several  commenters 
stated  that  the  designation  will  result  in 
a  loss  of  public  property  rights  and  will 
decrease  land  values. 

Our  Response:  The  designation  of 
cridcal  habitat  does  not  affect  land 
ownership  or  establish  a  refuge, 
preserve,  or  other  special  conservation 
area.  It  does  not  allow  govenmient  or 
public  access  to  private  lands,  and  will 
not  result  in  closure  of  private  or  State 
areas  to  all  access  or  use.  The 
designation  of  critical  habitat  on 
privately-owned  land  does  not  mean  the 
government  wants  to  acquire  or  control 
the  land.  Critical  habitat  does  not 
require  landownoers  to  carry  out  any 
special  management  actions  or  restrict 
the  use  of  their  land.  Activities  on 
private  lands  that  do  not  require  Federal 
permits,  funding,  or  authorization  are 
not  affected  by  the  designation  of 
critical  habitat.  Consequently,  critical 
habitat  should  not  result  in  effects  to 
property  rights,  and  as  previously 
discussed,  property  values. 

Comment  23:  Several  commenters 
expressed  concern  that  the  proposed 
rule  and  subsequent  designation  will 
have  significant  takings  implications, 
and  that  the  designation  is  a  "land  grab" 
by  the  Federal  government  and  that  the 
landowners  should  be  compensated. 

Our  Response:  As  we  discussed  in  the 
Takings  section  of  our  proposed  rule, 
we  believe  that,  in  accordance  with 
Executive  Order  12630,  the  designation 
of  critical  habitat  for  the  15  vernal  pool 
species  will  not  have  significant  takings 
implications.  Our  conclusion  was  based 
on  the  results  of  an  initial  takings 
implication  assessment  in  which  we 
determined  that:  (l)The  designation 
would  result  in  little  additional 
regulatory  burden  above  that  ciuxenUy 


in  place  due  to  the  15  vernal  pool 
species  being  federally  listed  because 
the  majority  of  the  designation  is 
occupied  by  the  species,  and  (2)  the 
designation  of  critical  habitat  will  not 
affect  private  lands  in  which  there  is  not 
a  Federal  nexus.  Consequently,  we  do 
not  anticipate  that  property  values, 
rights  or  ownership  will  be  significanUy 
affected  by  the  critical  habitat 
designation. 

Comment  24:  Several  commenters 
expressed  confusion  regarding  the  types 
of  agricidtiiral  activities  and  land  use 
practices  that,  as  a  result  of  the 
designation,  would  may  trigger  a 
consultation  imder  section  7  of  the  Act. 
Other  commenters  stated  that  the 
government  will  now  oversee 
agricultural  and  ranching  practices  as  a 
result  of  the  Borden  Ranch  case  [Borden 
Ranch  Partnership  v  U.S.  Army  Corps  of 
Engineers  (9th  Cir.  2001)  26lF.3d 
810,816.). 

Our  Response:  Activities  carried  out, 
funded,  authorized  or  permitted  by  a 
Federal  agency  (i.e..  Federal  nexus) 
require  consultation  pursuant  to  section 
7  of  the  Act  if  they  may  affect  a  federally 
Usted  species  and/or  its  designated 
critical  habitat.  Our  experience  with 
consultations  on  the  15  listed  vernal 
pool  species  is  that  few  agricidtural 
activities  have  involved  a  Federal  nexus 
and  have  not  required  a  consultation 
under  section  7  of  the  Act.  The  Borden 
Ranch  legal  case,  referenced  above, 
involved  the  Clean  Water  Act  and 
unauthorized  fill  of  wetlands. 
Specifically,  the  activity  that  took  place 
was  not  considered  a  routine 
agricultural  practice,  and  thereby 
subject  to  regvdation  by  the  Army  Corps 
of  Engineers  under  the  Clean  Water  Act. 
In  regard  to  grazing,  we  do  not  foresee 
any  change  in  the  ability  of  private 
landowners  to  graze  their  property  as  a 
result  of  this  designation.  In  addition, 
we  anticipate  that  many  activities, 
including  grazing,  presentiy  occurriilg 
in  areas  designated  as  critical  habitat 
can  be  managed  to  be  compatible  with 
the  needs  of  vernal  pool  species  and 
their  habitat. 

Issue  5 — Mapping  Methodology 

Comment  25:  Several  commenters 
noted  that  the  proposed  critical  habitat 
includes  areas  that  do  not  contain  the 
PCEs  for  the  vernal  pool  crustaceans 
and  vernal  pool  plants.  This  resulted  in 
the  following  concerns:  (a)  That  the 
boundaries  of  critical  habitat  should 
have  been  more  precisely  defined  to 
exclude  areas  which  obviously  did  not 
contain  PCEs;  (b)  that  private  property 
would  be  affected  by  the  designation 
.even  though  it  did  not  support  the 
federally  listed  vernal  pool  species  or 
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their  PCEs:  (c)  that  the  designation 
would  place  a  burden  on  landowners  to 
refute  the  presumption  that  specific 
lands  within  critical  habitat  boundaries 
possess  the  PCEs  of  the  species;  (d)  that 
we  had  incorrectly  stated  in  the 
proposed  rule  that  we  would  only 
designate  areas  containing  the  PCEs  of 
the  species;  (e)  that  there  was  no 
biological  justification  for  using  a 
landscape-scale  approach  when  more 
detailed  information  is  available;  and  (f) 
that  the  designation,  as  proposed,  was 
not  in  keeping  with  the  requirement  of 
the  Act  to  "narrowly  define  critical 
habitat." 

Our  Response:  As  we  have  discussed 
in  our  response  to  Comment  21,  we  are 
required  to  define  and  delimit  critical 
habitat  "by  specific  limits  using 
reference  points  and  lines  as  found  on 
standard  topographic  maps  of  the  area" 
(50  CFR  424.12(c)).  We  have  delimited 
the  boundaries  of  critical  habitat 
boundaries  in  this  rule  based  on  a 
minimum  mapping  scale  of  100  meters. 
This  mapping  scale  was  based  on  the 
availability  and  accuracy  of  aerial 
photography  and  CIS  data  layers  used  to 
develop  the  designation.  In  drawing  our 
lines  for  the  proposed  rule,  we  attempt 
to  exclude  areas  that  do  not  contain 
essential  occurrences  of  the  vernal  pool 
species  and  habitat  as  defined  by  the 
PCEs.  On  the  basis  of  information 
obtained  through  public  comments  and 
updated  imagery  and  CIS  data  layers, 
we  have  been  able  to  refine  the 
boundaries  of  critical  habitat  during  the 
development  of  this  final  rule.  However, 
due  to  the  limitations  of  our  mapping 
scale,  we  were  not  able  to  exclude  all 
areas  that  do  not  contain  the  PCEs.  We 
have  determined  that  existing  man- 
made  features  and  structures,  such  as 
buildings,  roads,  railroads,  airports, 
rimways,  other  paved  areas,  lawns,  and 
other  urban  landscaped  areas  are  not 
likely  to  contain  one  or  more  of  the 
PCEs.  Because  activities  in  these  areas 
are  unlikely  to  affect  PCEs  [i.e.,  essential 
habitat  for  the  vernal  pool  species),  a 
consultation  under  section  7  of  the  Act 
would  not  be  required. 

We  disagree  with  the  comment  that 
private  property  will  be  adversely 
affected  by  the  designation.  Without  any 
PCEs  or  presence  of  listed  species,  we 
regard  that  no  adverse  effects  to  private 
landowners  will  occur.  If  private 
landowners  suspect  or  have  listed 
vernal  pool  species  and  PCEs  on  their 
lands,  those  landowners  may  or  may  not 
chose  to  ascertain  any  biological 
information  absent  any  fill  of  vernal 
pools  that  would  require  some 
consultation  with  us.  We  also  disagree 
with  the  comment  about  our  approach 
in  designating  critical  habitat  when 


additional  detailed  information  is 
available.  We  used  the  best  scientific 
and  commercial  information  available  to 
us.  We  opened  two  comment  periods  to 
obtain  as  much  current  information  that 
is  available  to  assist  us  in  developing 
this  final  rule. 

Comment  26:  A  number  of 
commenters  identified  specific  areas 
that  they  thought  should  not  be 
designated  as  critical  habitat. 

Our  Response:  Where  site-specific 
documentation  was  submitted  to  us 
providing  a  rationale  as  to  why  an  area 
should  not  be  designated  critical 
habitat,  we  evaluated  that  information 
in  accordance  with  the  definition  of 
critical  habitat  pursuant  to  section  3 
(5)(A)  of  the  Act  and  the  provisions  of 
section  4(b)(2)  of  the  Act.  Following  our 
evaluation  of  the  parcels  we  made  a 
determination  as  to  whether 
modifications  to  the  proposal  were 
warranted.  In  the  preparation  of  the 
final  rule,  we  further  examined  the  area 
proposed  and  refined  the  critical  habitat 
boundaries  to  exclude,  where  possible 
within  the  limitations  of  our  minimum 
mapping  scale,  those  areas  that  did  not, 
or  were  not  likely  to,  contain  the  PCEs 
for  the  15  vernal  pool  species.  We  also 
excluded  lands  from  the  final 
designation  that  may  contain  vernal 
pool  habitat,  the  vernal  pool  species, 
and  the  PCEs.  but  that  we  determined  to 
not  be  essential  to  the  conservation  of 
the  vernal  pool  crustaceans  and  vernal 
pool  plants.  Please  refer  to  the  Summary 
of  Changes  from  the  Proposed  Rule 
section  of  this  final  rule  for  a  more 
detailed  discussion  of  chemges  and 
exclusion  irom  the  proposed  rule. 

Comment  27:  Several  commenters  had 
specific  concerns  relating  to  the  upland 
component  of  the  PCEs.  One  commenter 
indicated  that  the  upland  component 
was  not  well  defined  and  would  result 
in  additional  costs  and  regulatory 
burdens. 

Our  Response:  Upland  areas  adjacent 
to  vernal  pools  are  function  as  part  of 
the  localized  watershed  and  are 
essential  to  maintaining  the 
hydrological  and  ecological  processes 
essential  to  the  conservation  of  the 
listed  vernal  pool  species.  Upland  areas 
buffer  the  effects  of  varying  rainfall 
patterns  and  establish  patterns  of 
overland  and  groundwater  flow  which 
help  determine  the  timing  and  duration 
of  ponding  and  drying.  Listed  vernal 
pool  species  depend  on  intermittent 
periods  of  ponding  and  drying  to 
prevent  the  establishment  of  strictly 
terrestrial  or  aquatic  competitors.  The 
timing  and  dination  of  such  ponding 
and  drying  periods  affects  seed 
germination,  and  production  of  vernal 
pool  plants,  as  well  as  the  hatching  and 


growth  of  vernal  pool  crustaceans. 
Upland  areas  also  provide  a  major 
source  of  food,  in  the  form  of  detritus, 
for  vernal  pool  crustaceans;  support 
pollinator  populations  for  vernal  pool 
plants;  improve  pond  water  quality  by 
filtering  sediment  and  contaminants; 
and  moderate  pond  water  temperature 
[see  Background  and  Primary 
Constituent  Elements  sections). 

We  determined  the  extent  of  essential 
upland  areas  using  the  best  available 
data,  as  required  by  the  Act.  Such  data 
include  topological  and  land  use 
features  useful  for  identifying  natural 
watershed  boundaries,  (as  shown  by 
USGS  Digital  Orthorectified  Quarter 
Quadrangles  (DOQQs)  and  other  aerial 
photography),  information  provided 
during  the  comment  period,  watershed 
boundaries  identified  in  CALWATER 
(CALWATER  2.2),  and  information  on 
the  ecology  and  life  history  of  the  15 
vernal  pool  species  {see  Background 
section). 

Comment  28:  Several  commenters 
suggested  that  the  area  being  proposed 
as  critical  habitat  for  the  vernal  pool 
crustaceans  and  vernal  pool  plants 
represents  the  entire  range  of  all  the 
species,  and  that  this  broad  of  a 
designation  is  in  violation  of  the  Act. 
Other  commenters  stated  that  we  have 
failed  to  provide  adequate  justification 
for  why  we  determined  that  all  areas 
proposed  as  critical  habitat  for  the  15 
vernal  pool  species  are  essential  to  their 
conservation.  Further,  it  was  also 
suggested  that  there  was  a  lack  of 
species  occurrence  information  for  the 
proposed,  bring  into  question  our 
justification  for  including  these  areas 
into  our  designation. 

Our  Response:  In  developing  our 
proposal  of  critical  habitat  for  the  15 
vernal  pool  species,  we  identified  those 
areas  that,  based  on  the  scientific  and 
commercial  data  available,  we  have 
determined  contain  essential 
occurrences  of  each  of  the  species  and/ 
or  are  defined  by  the  physical  and 
biological  features  essential  to  their 
conservation.  We  used  a  number  of 
criteria  in  defining  critical  habitat 
including,  but  not  limited  to,  the  known 
species  occurrence  and  distribution 
data,  habitat  types,  degree  of  habitat 
fragmentation,  soil  and  landform 
relationships,  connectivity  and 
dispersal  factors,  and  conservation 
biology  principles.  We  did  not  include 
all  vernal  pool  landscapes  within  each 
species'  range  even  though  surveys  in 
these  area  may  result  in  the  detection  of 
other  occmrences.  In  developing  the 
final  rule,  all  the  critical  habitat  units 
were  reviewed  and,  where  appropriate, 
further  refined  to  ensure  that 
nonessential  habitat  and  areas  not 
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Issue  6 — Ecoi  \omic  Analysis 

Comment  i  0:  Several  commenters 
stated  that  th  (  economic  analysis  fails  to 
recognize  oth  sr  Federal  funding  (e.g., 
farming  subsi  dies)  which  may  provide 
nexuses  and  \  herefore,  resulting  in  the 
need  for  addi  ional  consultations 
triggered  sole  ly  by  the  designation. 

Our  Respoi  \se:  The  economic  analysis 
focuses  on  th ;  principle  economic  areas 
that  could  be  potentially  effected  by  the 
designation  c  f  critical  habitat.  In  the 
preface  of  the  economic  analysis,  we 
made  an  attei  apt  to  forecast  the  effects 
of  future  sect  on  7  formal  consultations 
resulting  fron  i  the  proposed  designation 
of  critical  hal  itat.  The  20-year  future 
forecast  was  »ased  on  the  history  of 
formal  consu  tation  with  Federal 
agencies  occv  xring  to  date.  Historically, 
we  have  had  lo  consultations  regarding 
vernal  pool  c  )mplexes,  farming 
activities,  an(  1  any  nexus  with  the  Farm 
Service  Agen:y.  However,  if  the  Farm 
Service  Agen  ::y  were  to  fund,  authorize, 
permit,  or  coi  iduct  activities  that  may 
adversely  eff  ict  designated  critical 
habitat,  then  they  are  required  to 
consult  with  us  pursuant  to  section  7  of 
the  Act  on  th  ise  activities. 


Comment  31:  Several  commenters 
stated  that  the  economic  analysis 
neglects  to  consider  all  impacts 
potentially  resulting  from  the 
designation  of  critical  habitat  for  the  15 
vernal  pool  species.  Specifically, 
commenters  expressed  concern  that  the 
economic  analysis:  (1)  Minimizes 
potential  impacts  and  costs  that  may 
result  from  the  designation;  (2)  is  based 
on  unreasonable  assumptions  that  are 
incomplete  and  outdated;  (3)  fails  to 
analyze  impacts  on  federally  authorized 
water  activities;  and  (4)  understated  the 
economic  impact  to  the  agricultural 
industry  and  ranching  operations,  and 
focused  on  urban  effects  to  local 
economies  and  not  that  of  the 
agricultural. 

Our  Response:  In  developing  the  draft 
economic  analysis  of  the  proposed 
designation,  we  attempted  to  provide 
the  best  analysis  of  the  measured 
differences  hetween  the  world  with  and 
without  the  designation  of  critical 
habitat  for  the  15  vernal  pool  species. 
Impacts  considered  in  the  analysis 
include  costs  associated  with  section  7 
consultations  for  reasonably  foreseeable 
activities,  such  as  real  estate 
development,  highway  consthiction  and 
maintenance,  and  the  supply  and 
delivery  of  water.  Data  to  predict 
reasonably  foreseeable  activities  were 
obtained  from  proposed  plans  currently 
available  to  the  public,  discussions  writh 
staff  at  Federal  and  State  agencies,  and 
local  governmental  jurisdictions,  and 
urban  growth  projections  such  as  the 
California  Urban  Biodiversity 
Assessment  (CURBA)  model.  Estimated 
costs  associated  with  section  7 
consultations  are  composed  of  both 
administrative  costs  and  project 
modification  costs.  Indirect  costs  were 
also  considered  in  the  economic 
analysis,  including  costs  associated  with 
the  delay  of  plaimed  real  estate 
development  to  address  critical  habitat 
issues  as  well  as  property  value  effects 
associated  with  regulatory  uncertainty. 
The  final  economic  analysis  considered 
many  of  the  comments  submitted  by  the 
public  and  accordingly  made  several 
changes  to  the  estimates  of  the  above 
impacts.  In  addition,  the  final  economic 
analysis  also  included  a  new  component 
of  potential  economic  impact — losses  in 
consumer  surplus  that  may  be 
associated  with  a  foreseeable  reduction 
in  the  number  of  new  homes  built 
because  of  the  designation.  We  disagree 
with  the  viewpoint  that  the  economic 
analysis  focuses  on  urban  effects  and 
not  agriculture  or  nu-al  effects.  All 
effects  were  considered,  however  the 
greatest  economic  impact  is  likely  to 
occur  in  those  areas  where  land  is 


constrained  and  less  substitute  land  is 
available  for  economic  activities  that 
otherwise  would  destroy  vernal  pool 
habitat  but  for  the  designation  of  critical 
habitat.  This  assessment  was  based 
upon:  (1)  The  history  of  formal 
consultations  under  section  7  of  the  Act, 
to  date,  on  locations  and  activities  that 
resulted  in  affects  to  vernal  pool  species 
and  their  habitat;  and  (2)  because  the 
majority  of  vernal  pool  habitat  losses 
expected  to  occur  within  20  years  are 
anticipated  to  occur  as  a  result  lemd 
conversions  from  agricultural  or  rural  to 
urban  as  the  local  economies  develop 
and  bid  up  the  value  land  based  on  its 
best  use. 

Comment  32:  Several  commenters 
stated  that  the  economic  analysis  does 
not  assess  impacts  on  proposed  or 
permitted  HCP/NCCPs. 

Our  Response:  The  economic  analysis 
does  not  address  the  effects  of 
designation  of  critical  habitat  on  any 
permitted  HCP,  NCCP/HCP  or  proposed 
HCPs  or  NCCP/HCPs.  We  believe  the 
designation  of  critical  habitat  for  the  15 
vernal  pool  species  will  not  result  in 
significant  additional  regulatory  impacts 
to  any  currently  permitted  HCPs  or 
NCCP/HCPs  having  covered  federally 
listed  vernal  pool  species.  Those  plans 
have  sufficient  biological  conservation 
for  covered  vernal  species  and  their 
aquatic  and  associated  upland  habitats 
to  avoid  adverse  modification  of  critical 
habitat.  Additionally,  we  believe  that 
the  proposed  HCPs  and  NCCP/HCPs 
that  cover  vernal  pool  species  also 
provide  sufficient  biological 
conservation  of  vernal  pool  species  and 
their  habitats  to  support  the  long-term 
vernal  pool  species  conservation.  Please 
refer  to  our  discussion  of  HCPs  under 
Relationship  of  Critical  Habitat  to 
Habitat  Conservation  Plans  later  in  this 
rule. 

Comment  33:  Several  commenters 
stated  that  the  economic  analysis  does 
not  assess  cost  of  removal  of  critical 
habitat  through  future  rule  makings. 

Our  Response:  The  scope  of  our 
economic  analysis  to  is  to  reasonably 
assess  the  potential  cost  that  may  result 
from  the  proposed  designation  so  as  to 
provide  the  Secretary  information  to  be 
used  in  the  development  of  this  final 
agency  action.  We  do  not  take  into 
consideration  any  potential  costs  that 
may  occur  from  future  modification  or 
revisions  to  this  designation.  Those 
potential  costs,  if  the  designation  were 
to  be  revised,  are  not  in  the  scope  of  this 
analysis  and  would  be  addressed  at  the 
time  of  the  rulemaking  for  those 
revisions. 

Comment  34:  Several  commenters 
stated  that  the  economic  analysis  does 
not  assess  the  costs  to  project 
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proponents  who  want  to  conduct 
activities  on  their  lands  that  do  not 
contain  the  PCEs.  ' 

Our  Response:  As  indicated  in  this 
rule,  we  attempted  to'exclude  lands 
from  the  final  designation  that  do  not 
contain  the  PCEs  essential  to  the 
conservation  of  the  15  vernal  pool 
species.  Activities,  for  which  there  is 
not  a  Federal  nexus,  occurring  on  lands 
with  the  boundaries  of  designated 
critical  habitat  that  do  not  effect  the 
species  and/or  their  PCEs  would  not 
result  in  a  consultation  pursuant  to 
section  7  of  the  Act.  Consequently,  we 
would  not  anticipate  that  the 
designation  of  critical  habitat  in  these 
areas  would  result  in  an  increased 
regulatory  burden  or  cost  to  the  project 
proponent.  In  areas  where  a  Federal 
nexus  does  not  exist,  these  is  not 
regulatory  burden  of  critical  habitat.  As 
such,  we  would  not  anticipate  that 
activities  in  these  areas  would  result  in 
a  significant  additional  regulatory 
burden  resulting  from  the  designation. 

Comment  35:  Some  landowners 
expressed  concern  that  because  their 
property  was  located  within  the 
proposed  critical  habitat  designation 
they  would  be  subject  to  additional 
constraints,  costs  and  regulations  under 
CEQA  and  NEPA.  The  commenters 
further  expressed  that  the  draft 
economic  analysis  inaccurately 
characterized  impact  that  would  result 
from  both  CEQA  and  the  National 
Environmental  Policy  Act  (NEPA) 
following  the  designation  of  critical 
habitat  for  the  15  vernal  pool  species. 
Our  Response:  According  to  section 
15065  (California  Code  of  Regulations 
Title  14,  Chapter  3)  of  CEQA  guidelines, 
enviroiunental  impact  reports  are 
required  by  local  lead  agencies  when, 
among  other  things,  a  project  has  the 
potential  to  "reduce  the  n'lmber  or 
restrict  the  range  of  an  endangered,  rare 
or  threatened  species."  Because  nine  of 
the  11  vernal  pool  plants  are  either  State 
listed  endangered  or  threatened,  and 
federally  listed  species  are  presumed  to 
meet  the  CEQA  definition  of 
"endangered,  rare  or  threatened 
species"  under  15380  (California  Code 
of  Regulations  Title  14,  Chapter  3),  no 
significant  additional  constraints,  or 
costs,  should  result  from  the  designation 
of  critical  habitat  beyond  those  now  in 
place  for  all  federally  listed  species, 
including  the  15  vernal  pool  species  in 
this  rule. 

We  believe  that  we  made  the  best  20- 
year  estimation  of  what  the  added  costs 
would  be  from  impacts  of  the 
designation  of  critical  habitat  for  the  15 
vernal  pool  species.  Under  both  the 
environmental  review  processes  of 
CEQA  and  NEPA,  a  project  proponent  is 


required  to  identify  biological  resources 
or  conduct  an  environmental 
assessment,  including  any  designated 
critical  habitat  on  proposed  project 
sites,  and  identify  any  significant 
environmental  effects  to  those  resources 
that  could  result  from  the  project.  The 
processes  also  need  to  be  disclosed  and 
have  opportunities  for  public 
comments.  We  believe  that  the 
economic  analysis  accurately  assesses 
the  impacts  to  State  and  Federal 
regulatory  processes. 

Comment  36:  One  commenter  stated 
that,  contrary  to  our  assumption  in  the 
draft  economic  analysis,  the  Los 
Angeles  District  Office  of  the  Corps  may 
take  regulatory  jurisdiction  over  vernal 
pools  that  occur  within  their  geographic 
jurisdication. 

Our  Response:  The  economic  analysis 
made  the  assimiption  that  the  Los 
Angeles  District  may  not  take 
jurisdiction  of  the  vernal  pools  that  are 
in  critical  habitat  for  the  vernal  pools 
within  their  watershed-based 
jurisdiction  based  on  conversations  with 
the  representatives  from  the  Los  Angeles 
District  Office  of  the  Corps.  We  believe 
that  the  Corps  has  the  discretion  of 
whether  or  not  to  take  jurisdiction  of 
any  waters  of  the  United  States.  The 
consequences  of  this  discretion  may 
increase  or  decrease  the  nimiber  of 
formal  consultations  and  associated 
costs  that  may  occur  over  the  next  20 
years.  We  made  the  best  estimate  of  the 
number  of  formal  consultations  and 
their  associated  costs  that  we  may  have 
over  the  next  20  years  based  upon  our 
history  of  formal  consultations  with  the 
Corps  across  the  range  of  the  15  vernal 
pool  species. 

Comment  37:  Several  commenters 
stated  that  the  economic  analysis  should 
be  completed  and  made  available 
concurrently  with  the  proposal  to 
designate  critical  habitat,  and  that 
critical  habitat  should  not  have  been 
proposed  before  an  economic  analysis  of 
the  proposal  was  complete. 

Our  Response:  Pursuant  to  Act  and 
clarified  in  our  implementing 
regulations  at  50  CFR  424.19,  we  are 
required  to,  "after  proposing 
designation  of  such  an  area,  consider 
the  probable  economic  and  other 
impacts  of  the  designation  upon 
proposed  or  ongoing  activities." 
Following  the  publication  of  our  prosed 
designation  of  critical  habitat  for  the  15 
vernal  pool  species,  we  developed  a 
draft  economic  analysis  of  the  proposed 
designation  that  was  released  for  public 
review  and  comment.  The  analysis  was 
subsequently  revised  based  on  public 
comment  and  other  information  made 
available  to  us  and  a  final  economic 
analysis  was  produced.  This  final 


analysis  was  used  to  assist  us  in 
developing  the  final  designation. 
Consequently,  we  believe  that  we  have 
interpreted  the  regulations  and  process 
correctly.  Please  refer  to  the  draft  and 
final  economic  analyses  for  this 
rulemaking  for  more  detailed 
discussions  of  the  methods  employed  in 
the  analysis  and  the  results. 

Comment  38:  Several  commenters 
stated  that  the  economic  analysis 
estimates  far  too  few  section  7 
consultations  under  the  Act. 

Our  Response:  After  using  our 
historical  database  of  section  7 
consultations,  and  speaking  with 
numerous  Federal  agencies  about  the 
likelihood  of  future  consuhations  after 
criticd  habitat  is  designated,  we  believe 
that  we  correctly  and  reasonably 
estimated  the  number  of  section  7 
consultations  that  would  occur  despite 
the  lack  of  certainties  about  20-year 
growth  models  used  to  predict  urban 
growth,  multiple  uses  of  open  space  that 
includes  vernal  pool  preservation  areas, 
the  lack  of  a  fixed  amount  of  upland 
habitat  associated  with  vernal  pool 
complexes,  and  the  locally  variable 
values  of  non-residential  lands. 

Comment  39:  Several  commenters 
stated  that  the  CURBA  model 
underestimates  the  growth  and  costs 
associated  with  the  impacts  of  critical 
habitat  designation  for  the  15  vernal 
pool  species. 

Our  Response:  We  used  the  CURBA 
model,  along  with  information  fix)m 
interviews  with  representatives  of 
Federal  agencies,  coimty  and  local 
government  plamiing  officials, 
information  we  had  on  the  number  of 
completed  formal  consultations,  and 
those  consultations  that  were  initiated 
but  not  completed,  to  improve  our 
attempt  to  correctly  estimate  the  number 
and  costs  of  formal  considtations  within 
the  next  20  years.  Based  upon 
additional  discussions  with  these 
representatives  from  the  above- 
mentioned  entities,  we  have  revised 
upward  the  number  of  informal 
consultations  from  240  to  470,  and 
decreased  the  number  of  formal 
consultations  from  235  to  157.  Because, 
the  pace  of  development  in  any  region 
fluctuates  broadly  from  year  to  year  due 
to  the  unevenness  in  market  timing  and 
planning  practices,  the  CURBA  model 
offers  a  more  standard  method  of 
forecasting  the  acreage  required  to 
accommodate  new  growth  throughout 
the  proposed  critical  habitat  area. 

Comment  40:  Several  commenters 
stated  that  the  economic  analysis  should 
focus  on  the  potential  costs  attributable 
solely  to  critical  habitat  and  not  on  the 
costs  associated  with  the  listing  of  the 
species. 
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Our  Respoi  se:  In  developing  our  draft 
economic  ana  lysis,  we  attempted  to 
differentiate  I  etween  the  costs 
attributed  to  t  le  proposed  designation 
of  critical  hah  itat  from  those  attributable 
to  the  species  being  federally  listed. 
These  impact  t  are  presented  and 
discussed  in  (lur  draft  economic 
analysis  and  I  he  final  economic 
analysis.  Hov  ever,  as  discussed  below 
in  response  tc  Comment  41,  the 
methodology  of  our  economic  analysis 
is  consistent  1  vith  the  10th  Circuit 
Court's  instru  ctions  to  make  our 
economic  ana  lyses  of  critical  habitat 
meaningful,  vrhich  in  the  Court's  mind, 
requires  the  e  ;onomic  analysis  to 
consider  all  o '  the  potential  costs 
associated  wi  h  the  designation  of 
critical  habita  t,  regardless  of  whether  or 
not  those  cosi  s  are  co-extensive  with 
other  parts  of  the  Act.  As  a  result,  our 
economic  ana  lysis  now  also  consider 
the  total  costs  associated  with  section  7 
of  the  Act.  Pl(  ase  refer  to  our  draft  and 
final  economi  c  analyses  for  a  more 
thorough  disc  ussion  of  the  methodology 
employed  in  he  our  analysis. 

Comment  4 1 :  The  economic  analysis 
not  done  in  a  manner  consistent  with 
the  New  Mex,  co  Cattle  Growers 
Association  v  U.S.  Fish  and  Wildlife 
Service,  248  1 .  3(^1277  (10th  Cir.  2001) 
decision. 

Our  Respoi  se:  In  this  10th  Circuit 
Court  case,  th  b  court  instructed  us  to 
conduct  a  ful  analysis  of  all  the 
economic  im|  lacts  of  critical  habitat 
designation,  i  Bgardless  of  whether  or 
not  those  imp  acts  are  attributable  co- 
extensively  tc  other  causes.  In  order  to 
ensure  that  ni  \  costs  of  the  proposed 
designation  a  e  omitted,  the  economic 
analysis  for  tl  e  15  vernal  pool  species 
examined  anc  fully  considered  all 
potential  effei  :ts  associated  with  all 
section  7  com  lultation  effects  in  or  near 
proposed  crit  cal  habitat.  In  doing  so, 
the  economic  analysis  ensures  that  any 
critical  habits  t  impacts  that  are  co- 
extensive wit  1  the  listing  of  the  species 
are  not  overlc  oked.  As  a  result  of  this 
approach,  the  economic  analysis  may 
likely  oversta  te  the  regulatory  effects 
imder  section  7  of  the  Act  that  are 
attributable  t<  i  the  proposed  designation 
of  critical  hah  itat.  Therefore,  we  believe 
that  our  analj  sis  has  been  done  in 
compliance  v  ith  the  Court's  decision. 
Please  refer  t(  i  the  draft  and  final 
economic  an<  lyses  for  a  more  detailed 
discussion  of  this  issue. 

Comment  4  2:  Several  commenters 
stated  that  thi !  assumptions  in  the  DEA 
suggesting  thi  it  the  designation  of 
critical  habitct  for  the  15  vernal  pool 
species  is  not  expected  to  result  in 
significant  re  trictions  in  addition  to 
those  current  y  in  place  due  to  the 


species  already  being  federally  listed  are 
flawed. 

Out  Response:  In  the  proposed  rule 
and  DEA,  we  indicated  that  we  do  not 
expect  that  the  designation  of  critical 
habitat  would  result  in  significant 
additional  regulatory  or  economic 
biu-dens  or  restrictions  incremental  to 
those  afforded  the  species  pursuant  to 
being  listed  under  the  Act.  This 
assertion  is  based  on  the  regulatory 
protections  afforded  the  15  vernal  pool 
species  from  them  being  federally  listed 
under  the  Act,  and  the  fact  that  the 
majority  of  the  lands  designated  as 
critical  habitat  are  considered  occupied 
by  the  species. 

Comment  43:  One  commenter  stated 
that  the  DEA  failed  to  adequately 
consider  the  effect  the  proposed  rule 
could  have  on  the  development 
community. 

Our  Response:  The  DEA  discussed  the 
potential  impact  the  proposed  rule 
could  have  on  the  development 
community.  Specifically,  the  analysis 
discussed  how  the  proposal  would  not 
impose  any  significant  additional 
economic  impacts  beyond  those 
currently  in  existence  for  occupied  areas 
of  critical  habitat.  We  acknowledged 
that  critical  habitat  designation  could 
have  slight  effects  on  certain  industries 
such  as  real  estate  development, 
farming,  and  ranching.  But  the  biggest 
effects  to  these  industries  result  from 
the  impact  their  activities  have  on  the 
vernal  pool  crustaceans,  which  are 
afforded  protection  due  to  their  status  as 
federally  protected  threatened  or 
endangered  species.  Because  the 
majority  of  critical  habitat  units  are 
currently  occupied  by  the  vernal  pool 
crustaceans  or  vernal  pool  plants,  we  do 
not  expect  any  significant  increase  in 
consultations  or  related  project  delay  or 
costs  to  be  attributable  to  the 
designation  of  critical  habitat. 

Comment  44:  Several  commenters 
stated  that  the  DEA  was  biased  because 
it  analyzed  costs  and  not  benefits,  and 
that  it  should  further  expand  on  the 
value  of  protecting  vernal  pool  habitats. 
Several  commenters  stated  that  the  DEA 
overestimates  costs.  One  commenter 
stated  that  the  development  industry 
would  simply  avoid  those  areas  which 
would  require  compensation  for  vernal 
pool  habitats  focusing  their  efforts  on 
adjacent  properties,  thus  minimizing 
costs  associated  with  the  designation. 

Our  Response:  There  may  be  many 
opinions  as  to  a  particular  species' 
contribution  to  societ)',  including  their 
aesthetic,  scuentific,  or  other  significant 
contribution.  However,  placing  a 
specific  monetary  value  on  endangered 
species,  critical  habitat,  and  other  non- 
consiunptive  environmental  or  natiual 


systems  is  subjective  and  not . 
quantifiable  in  terms  of  economics. 
Although  the  recreational  use  aspect  of 
natural  areas  can  be  identified,  the 
economic^al  benefit" of  a  species' 
existence  in  relation  to  a  monetary 
figure  cannot  be  analyzed.  The  final 
economic  analysis  has  taken  into 
account  the  factor  that  the  development 
industry  would  simply  avoid  areas 
which  had  habitat  for  the  vernal  pool 
crustaceans  and  vernal  pool  plants. 

Comment  45:  Numerous  commenters 
said  that  the  designation  would  greatly 
increase  the  costs  (surveys,  consultant 
fees,  habitat  compensation  fees,  land 
acquisition,  etc.)  and  regulatory  biurden 
(California  Environmental  Quality  Act 
(CEQA),  section  7  or  section  10  of  the 
Act,  section  404  of  the  Clean  Water  Act 
(CWA),  etc.)  on  landowners  and  local 
governments,  as  well  as  delays  in  permit 
processing  and  issuance  of  biological 
opinions.  These  cost  and  burdens  would 
have  a  negative  impact  on  ranching/ 
farming  activities,  local  economies,  the 
development  industry,  and  personal 
income.  A  few  conunenters  stated  that 
we  should  pay  for  any  increased  costs 
required  for  surveying. 

Our  Response:  In  the  development  of 
the  draft  and  final  economic  analyses 
for  this  rulemaking,  our  economist 
evaluated  potential  economic  effects  of 
the  issues  raised  by  the  commenters  that 
could  potentially  result  from  the 
proposed  designation,  as  well  as  the  co- 
extensive costs  associated  with  the 
species  being  federally  listed.  Please 
refer  to  both  the  draft  and  final 
economic  analyses  for  a  more  thorough 
discussion  of  how  these  issues  were 
addressed.  Additionally,  while  our 
analysis  did  show  that  approximately 
$23.4  million  per  year  would  be 
attributed  to  the  designation,  it  is  small 
in  comparison  to  the  value  of  new 
construction  activities  in  the  affected 
counties,  which  amounted  to  over  $19 
billion  in  2000  alone.  Critical  habitat 
designation  only  affect  actions  with  a 
Federal  nexus,  so  any  actions  carried 
out  on  non-Federal  lands  without 
Federal  funding,  permitting,  or 
authorization  should  not  be  affected. 
Further,  critical  habitat  designation  may 
actually  reduce  delays  and  help  prevent 
the  possibility  of  arbitrary  biological 
opinions  by  establishing  the  habitat 
needs  of  the  species  prior  to  the 
evaluation  of  specific  projects.  By 
alerting  the  public  to  those  habitat 
needs  diuing  the  critical  habitat 
designation  process,  we  may  also  help 
to  avoid  unpleasant  surprises  for  people 
who  might  not  otherwise  have  been 
aware  of  the  need  to  take  section  7 
considerations  into  accoimt. 
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Comment  46:  Dr.  David  Sunding, 
University  of  California,  Berkeley, 
submitted  an  alternate  economic 
analysis  of  our  proposed  designation  of 
critical  habitat  for  the  15  vernal  pool 
species  that  questioned  the  acxiuac:y 
and  robustness  of  our  draft  economic 
analysis. 

Our  Response:  We  have  thoroughly 
reviewed  and  address  the  substantive 
issues  and  concerns  raised  by  Dr. 
Sunding's  in  his  analysis  in  the  final 
economic  analysis  for  this  rulemaking. 
Please  refer  to  that  document  for  a 
detailed  discussion  of  Dr.  Sunding's 
analysis  and  our  responses. 

Issue  7 — Procedural  Concerns 

Comment  47:  One  commenter  stated 
that  we  violated  the  Commerce  Clause 
power  and  exceeded  oiur  jurisdiction  by 
regulating  species  which  are  in  no  way 
involved  in  interstate  commerce. 

Our  Response:  The  Federal 
government  has  the  authority  imder  the 
Commerce  Clause  of  the  U.S. 
Constitution  to  protect  these  species,  for 
the  reasons  given  in  Judge  Wald's  and 
Judge  Henderson's  concurring  opinion 
in  Nat'l  Ass'n  of  Home  Builders  v. 
Babbitt,  130  F.3d  1041  (D.C.  Cir.  1997). 
cert,  denied,  1185  S.  Ct.  2340  (1998). 
See  also  Gibbs  v.  Babbitt,  No.99-1218 
(4th  Cir.  2000).  The  Home  Builders  case 
involved  a  challenge  to  application  of 
Acrt  prohibitions  to  protect  the  listed 
Delhi  Sands  flower-loving  fly 
[Rhaphiomidas  terminatus 
abdominalis).  As  with  the  species  at 
issue  here,  the  Delhi  Sands  flower- 
loving  fly  is  endemic  to  only  one  State. 
Judge  Wald  held  that  application  of  the 
Act  to  this  fly  was  a  proper  exercise  of 
Commerce  Clause  power  because  it 
prevented  loss  of  biodiversity  and 
destructive  interstate  competition. 

Comment  48:  One  commenter  stated 
that  since  the  we  identified  the 
proposed  rule  as  a  significant  regulatory 
acrtion  under  Executive  Order  12866,  we 
violated  it  by:  (1)  Not  submitting  the 
economic  analysis  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  along  with  the  proposed  rule 
prior  to  publication  in  the  Federal 
Register;  (2)  not  allowing  a  60-day 
review  period  for  the  economic  analysis; 
(3)  not  identifying  changes  made  to  the 
proposed  rule  as  a  result  of  the 
economic  analysis;  and  (4)  not 
considering  the  economic  analysis 
during  the  proposed  designation 
process. 

Our  Response:  Because  this 
rulemaking  is  subject  to  a  court  imposed 
deadline,  section  6(a)(3)(D)  of  Executive 
Order  12866  allows  us  to  comply  "to  the 
extent  practicable"  with  OIRA 
submission  requirements  (commenter's 


point  1).  We  have  done  so  by  submitting 
both  the  proposed  rule  and  the 
economic  analysis  to  OIRA  for  review  as 
soon  as  was  possible  prior  to 
public:ation.  It  was  not  practicable  to 
complete  the  economic  analysis  prior  to 
publication  of  the  proposed  rule,  but  we 
did  complete  it  and  utilized  it  in 
reaching  this  final  designation 
(commenter's  point  4). 

With  regard  to  the  length  of  the 
comment  period  following  publication 
of  the  economic  analysis  (commenter's 
point  2),  section  6(a)(lJ  of  Executive 
Order  12866  states  that  we  "should, 
afford  the  public  a  meaningful 
opportunity  to  comment  on  any 
proposed  regulation,  which  in  most 
cases  should  include  a  comment  period 
of  not  less  than  60  days."  The  proposed 
regulation  in  this  case  is  the  proposed 
critical  habitat  designation,  not  the 
economic  analysis.  We  provided  a  total 
of  104  days  for  the  public  to  comment 
on  the  proposed  critical  habitat 
designation.  Of  those  104  days,  47  were 
after  publication  of  the  notice  of 
availability  of  the  economic  analysis  on 
November  21,  2002  (67  FR  70201). 

With  regard  to  the  identification  of 
changes  made  to  the  proposed  rule 
(commenter's  point  3),  paragraphs 
6(a)(3)(E)(ii)  and  (iii)  of  the  Order 
require  us,  subsequent  to  publication  of 
a  proposed  rule,  to  identify  any 
substantive  changes  made  to  the 
proposed  rule  between  submission  to 
OIRA  and  to  the  public.  We  made  no 
substantive  changes  to  the  proposed 
rule  during  that  time  period. 
Substantive  changes  made  to  the  rule 
following  public  review  and  conunent 
are  addressed  in  the  Summary  of 
Changes  from  the  Proposed  Rule  section 
of  this  final  rule. 

Comment  49:  One  commenter  stated 
that  due  to  the  U.S.  Supreme  Court 
ruling  in  Solid  Waste  Agency  of 
Northern  Cook  County  v  United  States 
Army  Corp  of  Engineers  (2001)  531  U.S. 
159  (SWANCC),  we  do  not  have  the 
authority  to  list  species  or  implement 
regulatory  actions  related  to  such 
listings  in  isolated  vernal  pools. 

Our  Response:  The  SWANCC  decision 
pertained  to  the  Corps  and  their 
authority  under  the  Clean  Water  Act  to 
take  regulatory  jurisdiction  over 
wetlands  which  may  be  isolated  from 
navigatable  waters.  The  15  vernal  pool 
species  will  continue  to  receive  the 
protections  afforded  them  under  the 
Act,  including  designation  of  critical 
habitat,  regardless  of  whether  vernal 
pools  are  determined  to  be  regulated  as 
waters  of  the  United  States  under  the 
Clean  Water  Act. 

Comment  50:  One  commenter  stated 
that  we  failed  to  comply  with  prescribed 


procedures  mandated  by  the  APA  by  not 
providing  access  to  the  administrative 
record  for  the  proposed  rule  and 
economic  analysis. 

Our  Response:  In  the  proposed  rule, 
we  stated  that  all  supporting 
documentation,  including  the  references 
and  luipublished  data  used  in  the 
preparation  of  the  proposed  rule,  would 
be  available  for  public  inspection  at  the 
Sacramento  Fish  and  Wildlife  Office.  A 
public  viewing  area  was  made  available 
at  the  Sacramento  Fish  and  Wildlife 
Office  where  the  proposed  critical 
habitat  imits,  superimposed  on  7.5 
minute  topographic  maps,  could  be 
inspected.  In  addition,  we  responded  to 
each  request  for  CIS  maps  and  data 
supporting  the  rulemaking  in  a  timely 
manner  by  providing  copies  of  detailed 
maps  and  data  specific  to  their  needs. 
Additionally,  data  concerning  the 
occurrences  of  the  vernal  pool 
crustaceans  and  vernal  pool  shrimp 
used  in  the  analysis  for  the  proposed 
designation  were  also  made  available  to 
the  public,  if  requested.  Therefore,  we 
believe  that  we  have  complied  with 
provisions  of  the  APA  as  it  relates  to 
this  rulemaking. 

Summary  of  Changes  From  the 
Proposed  Rule 

On  the  basis  of  a  review  of  public 
comments  received  on  the  proposed 
designation  of  critical  habitat  and  DEA 
for  the  4  vernal  pool  crustaceans  and  1 1 
vernal  pool  plants  in  California  and 
southern  Oregon,  we  reevaluated  oiu 
proposed  critical  habitat  designation 
and  made  changes  as  necessary.  In  the 
development  of  our  final  designation  of 
critical  habitat  for  these  1 5  vernal  pool 
species,  we  considered  new  information 
provided  to  our  office  after  the  proposed 
designation  was  published. 

The  refinements  to  the  amoimt  of  land 
determined  to  be  essential  for  the  15 
vernal  pool  species  and  incorporated 
into  this  final  designation  resulted  in  a 
net  reduction  of  approximately  466,504 
ac  (186,601  ha)  of  land.  Most  of  the 
luiits  received  some  refinement,  and  a 
few  were  divided  into  subunits 
depending  on  the  amount  of 
nonessential  lands  that  were  removed. 
Information  regarding  the  extent  of  the 
changes  from  the  proposed  rule  in  the 
individual  units  is  in  the  unit 
descriptions  for  each  species  and 
acreage  tables. 

The  common  name  for  the  species 
Castilleja  campestris  ssp.  succulenta 
was  changed  in  the  final  rule  (from 
succulent  owl's-clover  to  fleshy  owl's- 
clover)  to  reflect  the  name  used  under 
the  listing  of  the  species  (Service 
1997a).  This  was  done  to  avoid 
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confusion  betWeen  species  listing  and 
the  designatiqn  of  critical  habitat. 

Following  publication  of  the  proposed 
critical  habitat  rule  for  the  15  vernal 
pool  species  B7  FR  59884),  we  re- 
evaluated the!  proposed  critical  habitat 
for  each  of  thi  species  to  ensiire  that  the 
cireas  within  tlie  designation  were 
essential  to  tne  conservation  of  the ' 
species  (see  Methods  section  below). 

In  the  majority  of  instances,  we 
continued  to  Used  the  328  ft  (100  m) 
grid  in  detenmining  the  legal  boundaries 
for  the  critical  habitat.  As  a  result,  some 
areas  not  conjaining  the  PCEs  may  still 
be  within  thelcritical  habitat  boundary. 
Because  thes^  areas  do  not  have  one  or 
more  of  the  P  !]Es  for  the  15  species,  the 
landowners  v  ould  not  be  required  to 
consult  as  a  r  tsult  of  this  determination. 
In  some  areas  where  precise  boundaries 
were  requirec  as  a  result  of  land 
ownership  ex  elusions,  or  for  small  areas 
surroimded  b  ^  nonessential  habitat,  we 
used  a  32.8  ft  (10  m)  grid  for  further 
refinement.  However  due  to  time  limits, 
staffing,  and  ninding  required  for 
completion  o  this  rule,  we  were  not 
able  to  use  th }  finer  detailed  32.8  ft  (10 
m)  grid  for  ali  the  critical  habitat 
boundaries. 

We  exclud(  d  the  U.S.  Fish  and 
Wildlife  Serv  ce  owned  lands  within  the 
boundaries  ol  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes  and  the 
Coleman  National  Fish  Hatchery.  The 
total  amount  pf  refuge  and  hatchery 
land  excluded  totals  approximately 
33,097  ac  (13  238  ha).  We  also  excluded 
California  De  )artment  of  Fish  and  Game 
owned  lands  *vithin  the  Battle  Creek, 
Big  Sandy,  Grizzly  Island,  Hill  Slough. 
North  Grasslands,  and  Oroville  Wildlife 
Areas  and  Stj  te-owned  lands  within 
Allensworth,  Boggs  Lake,  Butte  Creek 
Canyon,  Calhaun  Cut,  Carrizo  Plains, 
Dales  Lake,  F  igan  Marsh,  Phoenix  Field, 
San  Joaquin  F  iver.  Stone  Corral,  and 
Thomes  Cree  l  Ecological  Reserves.  The 
total  amount  3f  land  excluded  for  State- 
owned  lands  Excluded  within  wildlife 
ical  reserves  is 
20.933  ac  (8,373  ha), 
ere  excluded  based  on  the 
lusion  verses  the  benefits 
of  exclusion  ind  from  information 
received  fi-on  the  California  Department 
of  Fish  and  G  ame.  We  have  determined 
that  the  bene  its  of  exclusion  outweigh 
the  benefits  c  f  inclusion  for  these  areas 
[see  Effects  of  Critical  Habitat  Section 
below). 

We  also  excluded  four  military 

three  areas  with  HCPs,  and 
one  area  containing  Tribal  lands.  Based 
on  informatic  n  received  from  the 
military  insta  llations  and  the  Tribal 


areas  or  ecol 
approximate 
These  areas 
benefits  of  in 


entity,  we  have  determined  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion  for  these  five  areas 
(see  Effects  of  Critical  Habitat  Section 
below).  The  total  amount  of  land 
excluded  is  approximately  64,803  ac 
(25,921  ha).  The  specific  land  area  for 
each  exclusion  is  outlined  below  and  in 
the  tables. 

The  four  military  inrstallations  include 
Beale  AFB  (5,028  ac  (2,011  ha) 
excluded)  in  Yuba  County,  Travis  AFB 
(5,089  ac  (2,036  ha)  excluded)  in  Solano 
County,  Fort  Himter  Liggett  (16.298  ac 
(6,519  ha)  excluded)  in  Monterey 
County,  and  Camp  Roberts  (33,117  ac 
(13,247  ha)  excluded)  in  San  Luis 
Obispo  and  Monterey  Coimties,  totaling 
approximately  59,532  ac  (23,813  ha) 
excluded  for  all  four  military  bases.  The 
species  affected  as  a  resxilt  of  this 
determination  include:  the  vernal  pool 
fairy  shrimp,  vernal  pool  tadpole 
shrimp,  Conservancy  fairy  shrimp, 
Tuctoria  mucronata,  Neostapfia 
colusana,  and  Lasthenia  conjugens. 

In  comparing  the  benefits  of  inclusion 
of  critical  habitat  for  the  species  versus 
benefits  of  exclusion  of  these  areas,  we 
determined  that  it  is  appropriate  to 
exclude  these  military  installations  from 
this  critical  habitat  designation  under 
section  4(b)(2).  The  main  benefit  of  this 
exclusion  is  ensuring  that  military 
training  activities  can  continue  without 
interruption  while  the  INRMPs  move 
toward  full  implementation.  One  of  the 
management  strategies  for  each  INRMP 
on  the  four  bases  is  to  establish 
guidance  for  the  conservation  of  vernal 
pool  ecosystems  and  the  species 
inhabiting  them.  We  have  been  working 
closely  with  the  various  military 
installations  to  finalize  the  INRMPs  and 
have  made  significant  progress  toward 
conservation  of  the  resources  at  these 
facilities.  In  addition,  after  re-evaluating 
the  habitat  associated  with  the  proposed 
designation  and  making  changes  to  the 
critical  habitat  unit  boimdaries.  the 
actual  amount  of  habitat  on  several  of 
the  bases  was  reduced  since  the  habitat 
did  not  contain  the  PCEs  for  the  species. 
We  expect  that  when  the  INRMPs  are 
completed  and  adopted  in  the  near 
futiue,  they  will  provide  equal  or  greater 
protection  to  vernal  pool  species  habitat 
than  a  critical  habitat  designation. 

As  described  in  the  proposed  rule,  the 
area  within  the  proposed  Unit  35  for 
vernal  pool  fairy  shrimp  in  Riverside 
County  may  be  subject  to  exclusion. 
After  further  evaluation,  we  determined 
that  the  area  known  as  the  Skimk 
Hollow  criticed  habitat  unit  is 
appropriate  for  exclusion  based  on  the 
determination  that  the  special 
management  considerations  and 
protections  afforded  by  its  inclusion  in 


a  reserve  established  within  an 
approved  mitigation  bank  in  the  Rancho 
BeUa  Vista  Habitat  Conservation  Plan 
area. 

Although  the  vernal  pool  fairy  shrimp 
is  not  expressly  covered  by  the 
Assessment  District  161  Subregional 
HCP  (AD161  HCP),  we  believe  that 
management  actions  undertaken  in  the 
Skunk  Hollow  watershed  to  benefit  the 
endangered  Riverside  fairy  shrimp, 
threatened  Navarretia  fossalis 
(spreading  navarretia),  and  the 
endangered  Orcuttia  califomica 
(California  Orcutt  grass)— all  of  which 
are  included  as  covered  species  under 
the  HCP — will  provide  equal 
conservation  benefits  for  the  vernal  pool 
fairy  shrimp.  The  total  area  excluded  for 
vernal  pool  fairy  shrimp  as  a  resiUt  of 
this  exclusion  is  approximately  239  ac 
(97  ha). 

We  are  also  excluding  Unit  33 
(Hemet-San  Jacinto  Unit  ABC)  and  Unit 
34  (Santa  Rosa  Plateau  Unit)  of  the 
vernal  pool  fairy  shrimp  critical  habitat 
based  on  section  4(b)(2)  of  the  Act.  The 
habitat  within  Unit  33  is  included  in  the 
Draft  Western  Riverside  HCP  which  will 
provide  protections  for  the  species  and 
habitat.  Vernal  pools  within  the  Santa 
Rosa  Plateau  Ecological  Reserve, 
including  those  in  Unit  34,  are 
conserved  and  managed  for  the  benefit 
of  the  species  that  occur  within  the 
vernal  pools  and  surroimding 
watersheds.  Exclusion  of  units  33  and 
34  firom  vernal  pool  fairy  shrimp  critical 
habitat  will  not  result  in  the  extinction 
of  the  species.  The  removal  of  these 
units  from  critical  habitat  designation 
reduces  the  total  amount  of  critical 
habitat  designated  for  the  species  by 
approximately  8,425  ac  (3,370  ha). 

Similarly,  a  small  portion  of  the  area 
within  the  proposed  vernal  pool  fairy 
shrimp  critical  habitat  (Unit  18)  in  San 
Joaquin  County  also  has  an  approved 
and  legally  operative  NCCP/HCP  (San 
Joaquin  Multi-Species  Conservation 
Plan),  which  includes  measures  for  the 
conservation  of  these  two  species.  It 
would  be  appropriate  to  exclude  these 
imits.  The  total  amount  of  area  excluded 
for  vernal  pool  fairy  shrimp  as  a  result 
of  this  exclusion  is  approximately  141 
ac  (56  ha). 

We  proposed  critical  habitat  on  Tribal 
lands  of  the  Mechoopda  in  Butte  c 

County,  although  at  that  time  we  were 
unaware  that  these  were  Tribal  lands. 
The  Mechoopda  brought  this  to  our 
attention  during  the  comment  period 
and  requested  that  their  lands  be 
excluded  from  the  final  designation.  We 
evaluated  the  lands  proposed  as  critical 
habitat  and  find  that  the  benefits  of 
excluding  these  areas  from  critical 
habitat  designation  outweigh  the 
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benefits  of  including  these  areas.  The 
Mechoopda  Tribe  submitted  a 
management  plan  that  provides  for 
special  management  considerations  or 
protections  for  listed  vernal  pool 
species.  The  Tribe  demonstrated  its 
commitment  to  ensuring  the  long-term 
viability  of  federally  listed  species  on 
Tribal  lands  by  implementing 
appropriate  conservation  measures  that 
will  contribute  to  species'  long-term 
siuvival  by  ensiuing  the  conservation  of 
vernal  pool  resources  on  Tribal 
property.  The  approximate  amount  of 
land  which  the  Mechoopda  Tribe 
requested  to  exclude  is  approximately 
645  ac  (260  ha).  The  proposed  critical 
habitat  for  the  area  included  habitat  for 
the  vernal  pool  tadpole  shrimp  (Unit  4). 
The  benefits  of  including  the  Tribe's 
land  are  limited  to  minor  educational 
benefits,  since  the  Tribe  has  conunitted 
to  consult  with  us  on  any  effects  to  the 
species.  The  benefits  of  excluding  these 
areas  from  being  designated  as  critical 
habitat  are  more  significant,  and  include 
encouraging  the  continued  development 
and  implementation  of  special 
management  measures.  "The  exclusion  of 
critical  habitat  for  the  Mechoopda  trust 
lands  is  consistent  with  oiu  published 
policies  (Secretarial  Order  3206, 
Presidential  Memorandum  dated  April 
29.  1994:  Goverrunent-to-Govemment 
Relations  with  Native  American  Tribal 
Governments  (May  4,  1994,  59  FR 
22951))  on  Native  American  natiual 
resource  management  because  this 
exclusion  allows  the  Tribe  to  manage  its 
own  natiu^  resources. 

Finally,  as  a  result  of  comments 
received,  we  made  editorial  changes  to 
the  sections  of  the  rule  pertaining  to  the 
methods  used,  the  PCEs,  the  criteria 
used  to  identify  critical  habitat,  and  the 
unit  descriptions  for  all  15  vernal  pool 
species.  We  made  these  changes  to 
eliminate  redundancy,  improve  clarity, 
and  provide  a  more  in-depth 
explanation  of  the  biological  necessity 
of  the  designation  for  the  15  vernal  pool 
species. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
found  those  physical  or  biological 
features  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  is  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation,"  as  defined  by 


the  Act,  means  the  use  of  all  methods 
and  procediues  that  are  necessary  to 
bring  an  endangered  or  a  threatened 
species  to  the  point  at  which  listing 
imder  the  Act  is  no  longer  necessary. 

Section  7(a)(2)  of  the  Act  requires  that 
Federal  agencies  shall,  in  considtation 
with  us,  insure  that  any  action  they 
authorize,  fund,  or  carry  out  is  not  likely 
to  jeopardize  the  continued  existence  of 
a  listed  species  or  residt  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  Section  7  also  requires 
conferences  on  Federal  actions  that  are 
likely  to  jeopardize  the  continued 
existence  of  any  species  proposed  to  be 
listed  or  result  in  the  destruction  or 
adverse  modification  of  critical  habitat 
proposed  to  be  designated  for  such 
species.  Aside  from  the  added 
protection  that  may  be  provided  under 
section  7,  the  Act  does  not  provide  other 
forms  of  protection  to  lands  designated 
as  critical  habitat.  Consultation  under 
section  7  of  the  Act  does  not  apply  to 
activities  on  private  or  other  non- 
Federal  lands  that  do  not  involve  a 
Federal  nexus,  and  consequently  critical 
habitat  designation  does  not  afford  any 
additional  regiUatory  protection  imder 
the  Act  under  those  circumstances. 

In  order  to  be  included  in  a  critical 
habitat  designation,  the  habitat  must  be 
essential  to  the  conservation  of  the 
species.  Critical  habitat  designations 
identify,  to  the  extent  knov«i  and  using 
the  best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life-cycle  needs  of  the  species 
[i.e.,  areas  on  which  are  found  the  PCEs, 
as  defined  at  50  CFR  424.12(b)). 

Section  4  requires  that  we  designate 
critical  habitat  for  a  species,  to  the 
extent  such  habitat  is  determinable,  at 
the  time  of  listing.  When  we  designate 
critical  habitat  at  the  time  of  listing  or 
under  short  court-ordered  deadlines,  we 
may  not  have  sufficient  information  to 
identify  all  the  areas  essential  for  the 
conservation  of  the  species  or, 
alternatively,  we  may  inadvertently 
include  areas  that  later  virill  be  shown  to 
be  nonessential.  Nevertheless,  we  are 
required  to  designate  those  areas  we 
know  to  be  critical  habitat,  using  the 
best  information  available  to  us.  Section 
4(b)(2)  of  the  Act  requires  that  we  take 
into  consideration  the  economic  impact, 
and  any  other  relevant  impact,  of 
specifying  any  particular  area  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  designation  when  the 
benefits  of  exclusion  outweigh  the 
benefits  of  including  the  areas  within 
critical  habitat,  provided  the  exclusion 
will  not  result  in  extinction  of  the 
species. 

Within  the  geographic  area  occupied 
by  the  species,  we  will  designate  only 


areas  currenUy  knowrn  to  be  essentied. 
Essential  areas  already  have  the  featiu«s 
and  habitat  characteristics  that  are 
necessary  to  sustain  the  species.  If  the 
information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life-cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation. 

Our  regulations  state  that  "The 
Secretary  shall  designate  critical  habitat 
outside  the  geographic  areas  presently 
occupied  by  the  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species"  (50  CFR 
424.12(e)).  Accordingly,  when  the  best 
available  scientific  and  commercial  data 
do  not  demonstrate  that  the 
conservation  needs  of  the  species 
require  designation  of  critical  habitat 
outside  of  occupied  areas,  we  will  not 
designate  critical  habitat  in  those  areas 
outside. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  on  Jidy  1, 1994  (59  FR 
34271),  provides  criteria,  establishes 
procedures,  and  provides  guidance  to 
ensure  that  our  decisions  represent  the 
best  scientific  and  commercial  data 
available.  It  requires  us.  to  the  extent 
consistent  writh  the  Act,  and  with  the 
use  of  the  best  scientific  and 
commercial  data  available,  to  use 
primary  and  original  sources  of 
information  as  the  basis  for 
recommendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  should,  at  a  minimum,  be 
the  listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  recovery  plans,  articles  in  peer- 
reviewed  joiunals,  conservation  plans 
developed  by  States  and  Ccunties, 
scientific  status  surveys  and  studies, 
biological  assessments,  unpublished 
materials,  and  solicited  expert  opinion. 
Section  4  of  the  Act  requires  that  we 
designate  critical  habitat  based  on  what 
we  know  at  the  time  of  the  designation. 
Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize  that 
designation  of  critical  habitat  may  not 
include  all  of  the  habitat  areas  that  may 
eventually  be  determined  to  be 
necessary  for  the  conservation  of  the 
species.  For  these  reasons,  all  should 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  imimportant   - 
or  may  not  be  required  for  the 
conservation  of  the  species.  Areas 
outside  the  critical  habitat  designation 
will  continue  to  be  subject  to 
conservation  actions  that  may  be 
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implemented  under  section  7(a)(1),  the 
regulatory  protections  afforded  by  the 
section  7(a){2J)  jeopardy  standard,  and 
the  applicable  prohibitions  of  section  9 
of  the  Act,  as  determined  on  the  basis 
of  the  best  available  information  at  the 
time  of  the  aotion.  Federally  funded  or 
assisted  projects  affecting  listed  species 
outside  their  designated  critical  habitat 
areas  may  still  result  in  jeopardy 
findings  in  same  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  should  not 
control  the  direction  and  substance  of 
future  recovery  plans,  HCPs,  or  other 
species  consarvation  planning  efforts  if 
new  information  available  to  these 
planning  efforts  calls  for  a  different 
outcome. 

The  action  |of  designating  critical 
habitat  does  iot  automatically  lead  to 
recovery  of  a  listed  species,  but  it  may 
contribute  to  species  long-term 
conservationJ  Critical  habitat  units  are 
not  preserve  ^reas;  designation  does  not 
target  and  establish  specific  preserves 
and  their  boi^daries.  Critical  habitat  is 
designated  ta  make  Federal  agencies 
aware  that  these  areas  are  criticcd  to  the 
species.  Although  the  designation  of 
critical  habitat  can  identify  areas  where 
a  variety  of  conservation  strategies  may 
be  developed  to  ensure  the  survival  and 
recovery  of  target  species,  the 
development]  of  these  strategies  are  most 
appropriated  taken  through  local 
planning  effcrts,  such  as  the 
development  of  HCPs.  The  action  of 
designating  critical  habitat  does  not 
result  in  the  creation  of  management 
plans,  establikh  numerical  population 
goals,  or  prescribe  specific  management 
actions,  whether  inside  or  outside  of 
such  designated  critical  habitat.  Specific 
management  irecommendations  for  areas 
designated  a^  critical  habitat  are  most 
appropriately  addressed  in  recovery, 
conservationJ  and  management  plans, 
and  through  tonsultations  and  permits 
under  section  7  and  section  10  of  the 
Act.  ' 

Prudency  Determination 

Section  4(^(3)  of  the  Act,  as 
amended,  and  implementing  regulations 
(50  CFR  424.12)  require  that,  to  the 
"maximum  extent  prudent  and 
determinable,  we  designate  critical 
habitat  at  the  time  the  species  is 
determined  t  j  be  endangered  or 
threatened.  C  tir  regulations  (50  CFR 
424.12(a)(1))  state  that  designation  of 
critical  habiti  it  is  not  prudent  when  one 
.  or  both  ofcth<  following  situations 
exist — (1)  Th  s  species  is  threatened  by 
taking  or  oth^r  human  activity,  and 
identificatioii  of  critical  habitat  can  be 
expected  to  i  acrease  the  degree  of  such 


threat  to  the  species,  or  (2)  such 
designation  of  critical  habitat  would  not 
be  beneficial  to  the  species.  At  the  time 
of  the  final  listing  determinations  (62  FR 
34029;  62  FR  14338;  59  FH  48136;  57  FR 
24192),  we  found  that  designation  of 
critical  habitat  was  not  prudent  for  the 
vernal  pool  crustaceans  and  plants 
(excluding  Tuctoria  mucronata).  At  the 
time  of  final  listing  of  Tuctoria 
mucronata  (43  FR  44810),  we  did  not 
make  any  determination  about  whether 
or  not  designation  of  critical  habitat  was 
prudent. 

However,  in  the  past  few  years, 
several  of  our  determinations  that  the 
designation  of  critical  habitat  woidd  not 
be  prudent  have  been  overturned  by 
court  decisions.  For  example,  in 
Conservation  Council  for  Hawaii  v. 
Babbitt,  the  United  States  District  Court 
for  the  District  of  Hawaii  ruled  that  the 
Service  could  not  rely  on  the  "increased 
threat"  rationale  for  a  "not  prudent" 
determination  without  specific  evidence 
of  the  threat  to  the  species  at  issue  (2  F. 
Supp.  2d  1280  [D.  Hawaii  1998)). 
Additionally,  in  Natural  Resources 
Defense  Council  v.  U.S.  Department  of 
the  Interior,  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  issued  a 
ruling  that  limited  the  application  of  the 
no  benefit  justification  and  required  the 
Service  to  balance  the  potential  threats 
against  any  benefits  to  the  species  of 
designating  critical  habitat  113  F.  3d 
1121,  1125  (9th  Cii.  1997). 

The  courts  also  have  ruled  that,  in  the 
absence  of  a  finding  that  the  designation 
of  critical  habitat  would  increase  threats 
to  a  species,  the  existence  of  another 
type  of  protection,  even  if  it  offers 
potentially  greater  protection  to  the 
species,  does  not  justify  a  not  prudent 
finding  [Conservation  Council  for 
Hawaii  v.  Babbitt'l  F.  Supp.  2d  1280). 

On  the  basis  of  these  court  decisions 
and  the  decision  specific  to  these 
species,  we  have  re-evaluated  our 
original  prudency  determinations  for 
the  14  vernal  pool  species  for  which  we 
had  made  a  determination,  using  the 
information  available  at  the  time  we 
made  our  final  listing  decisions  and  that 
which  has  become  available  since.  We 
further  evaluated  the  prudency  of 
designation  criticcd  habitat  for  Tuctoria 
mucronata  in  light  of  these  court 
decisions. 

If  critical  habitat  is  designated  for  the 
15  vernal  pool  species.  Federal  agencies 
will  be  required  to  consult  with  us  on 
actions  they  carry  out,  fund,  permit,  or 
authorize,  to  ensure  that  their  actions 
will  not  destroy  or  adversely  modify 
critical  habitat .  It  may  also  provide 
information  to  FederjJ  agencies  and  the 
general  public  of  the  importance  of  the 
vernal  pool  species  and  their  habitat 


and  the  need  for  special  management 
considerations  or  protection.  A  critical 
habitat  designation  may  assist  Federal 
agencies  in  plaiming  future  actions 
because  it  establishes,  in  advance,  those 
habitats  that  will  be  reviewed  in  section 
7  consultations. 

We  have  determined  that  the 
instances  of  likely  vandalism,  discussed 
in  the  final  listing  rules  as  the  rationale 
for  why  we  did  not  believe  critical 
habitat  to  be  prudent,  though  real,  have 
been  relatively  isolated  since  the  species 
have  been  listed.  Consequently,  we 
conclude  that  designating  critical 
habitat  will  not  increase  incidences  of 
habitat  vandalism  above  current  levels 
for  these  species.  Accordingly,  we 
withdraw  our  previous  determinations 
that  the  designation  of  critical  habitat  is 
not  prudent.  We  find  that  designation  of 
critical  habitat  is  prudent  and 
determinable  for  the  15  vernal  pool 
species  addressed  herein  because  there 
is  not  likely  to  be  increased  threats  to 
the  species  that  may  result  from  the 
critical  habitat  designation.  Therefore, 
we  are  subsequently  designating  critical 
habitat  for  the  four  vernal  pool 
crustaceans  and  1 1  vernal  pool  plants  in 
this  final  rule. 

Methods 

As  required  by  section  4(b)(2)  of  the 
Act  and  regulations  at  50  CFR  424.12, 
we  are  to  use  the  best  scientific  and 
commercial  data  available  to  determine 
areas  that  contain  the  physical  and 
biological  features  essential  for  the 
conservation  of  the  15  vernal  pool 
species.  This  included  data  and 
information  contained  in,  but  not 
limited  to,  the  final  rules  listing  the  15 
species  addressed  herein,  the  Vernal 
Pools  of  Southern  California  Final 
Recovery  Plan  (Service  1998),  the  Delta 
Green  Ground  Beetle  and  Solano  Grass 
Recovery  Plan  (Service  1985),  the 
California  Vernal  Pool  Assessment 
Preliminary  Report  (Keeler-Wolf  1998), 
Report  of  Science  Advisors  for  the 
Eastern  Merced  County  Natural 
Commimity  Conservation  Plan  Habitat 
Conservation  Plan  (Noss  et  al.  2002a), 
research  and  survey  observations 
published  in  peer  reviewed  articles, 
vernal  pool  mapping  and  other  data 
collected  for  the  development  of  HCPs, 
reports  submitted  by  biologists  holding 
section  10(a)(1)(A)  recovery  permits, 
biological  assessments  provided  to  us 
through  section  7  consultations,  data 
collected  for  the  development  of  a 
Wetland  Conservation  Plan  in  Oregon, 
reports  and  documents  that  are  on  file 
in  our  field  offices,  and  personal 
discussions  with  experts  outside  of  oiu' 
agency  with  extensive  knowledge  of 
vernal  pool  species  and  habitats. 
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The  critical  habitat  units  were 
delineated  by  using  ArcView 
(Environmental  Systems  Research 
Institute,  Inc.),  a  computer  GIS  program 
to  evaluate  GIS  data  derived  from  a 
variety  of  Federal,  State,  and  local 
agencies,  and  from  private  organizations 
and  individuals.  Data  layers  included 
current  and  historic  species  occxirrence 
_  locations  (CNDDB  2002),  mapped  vernal 
pool  grassland  habitats  (Holland  1998, 
2003),  and/or  other  vernal  pool  location 
information.  We  presumed  occurrences 
identified  in  CNDDB  to  be  extant  unless 
there  was  affirmative  dociunentation 
that  an  occurrence  had  been  extirpated. 
We  also  relied  on  unpublished  species 
occurrence  data  contained  within  ovu^ 
files  including  section  10(a)(1)(A) 
reports  and  biological  assessments. 
These  data  layers  were  then  mapped 
onto  SPOT  imagery  (satellite  aerial 
photography)  (CNES/SPOT  Image 
Corporation  1993-2000)  for  each  vernal 
pool  region  identified  by  Keeler-Wolf  et 
al.  1998  to  help  us  identify  which 
specific  areas  contained  the  vernal  pool 
species  and  their  habitat. 

We  then  evaluated  the  areas  defined 
by  the  overlap  of  the  combined 
coverages  (data  layers)  to  initially  focus 
on  which  areas  may  provide  those 
physical  and  biological  features 
essential  to  the  conservation  of  the  15 
vernal  pool  species.  The  areas  were 
ftuther  refined  by  using  satellite 
imagery,  watershed  boimdaries,  geologic 
landform  coverages,  elevational 
modeling  data,  soil  type  coverages, 
vegetation/land  cover  data,  and 
agricultujal/urban  land  use  data  to 
eliminate  areas  that  did  not  contain  the 
appropriate  vegetation  or  associated 
native  plant  species,  as  well  as  features 
such  as  cultivated  agriculture  fields, 
housing  developments,  and  other  areas 
that  are  imlikely  to  contribute  to  the 
conservation  of  the  15  vernal  pool 
species.  Each  of  the  factors  identified 
above  had  a  bearing  on  the  total  size  and 
spatial  configuration  of  the 
conglomeration  of  units  for  each 
species,  as  well  as  the  size  and  location 
of  each  of  the  individual  units. 
Whenever  possible,  geographic  features 
[e.g.,  ridge  lines,  valleys,  streams, 
plateaus,  geologic  formations, 
shorelines,  etc.)  or  manmade  features 
[e.g.,  roads  or  obvious  land  use)  that 
created  an  obvious  boundary  for  a  unit 
were  used  as  unit  area  boundaries. 

The  resulting  delimited  areas  or  lands 
for  each  species  were  then  considered  to 
define  all  habitat  for  that  species, 
including  occupied  and  imoccupied 
habitat.  These  lands  were  further 
evaluated  to  determine  which  of 
specific  areas  are  essential  to  the 
conservation  of  each  of  the  15  listed 


vernal  pool  species.  Several  tools  were 
used  to  assist  us  in  delineating  the 
specific  areas  that  we  believed  to 
contain  the  primary  constituent 
elements  for  each  species  and  therefore 
essential  to  the  species'  conservation. 
These  included:  (1)  Generally  accepted 
conservation  biology  principles  as 
described  below;  (2)  information  in 
recovery  plans  covering  the  subject 
species;  (3)  peer  reviewed,  published 
literature;  (4)  expert  opinion  for  each  of 
the  species.  The  resulting  areas  were 
subsequently  proposed  as  critical 
habitat  for  the  15  vernal  pool  species. 

Following  publication  of  the  proposed 
critical  habitat  rule  for  the  15  vernal 
pool  species  (67  FR  59884),  we  re- 
evaluated the  lands  proposed  based  on 
information  received  during  the  public 
comment  period,  from  local  habitat  and 
species  experts,  or  otherwise  made 
available  to  us.  We  also  used  updated 
detailed  aerial  photography  provided  by 
county  planning  departments,  and 
DOQQs  from  the  USGS.  hi  Merced 
Coimty,  local  experts  including  National 
Wildlife  Refuge  and  CDFG  biologists 
were  considted  to  identify  and  verify 
habitat  areas.  We  also  visited  selected 
locations  to  determine  if  they  contained 
the  PCEs. 

Because  the  minimum  mapping  imit 
of  the  Holland  (1998)  vernal  pool 
habitat  data  was  40  ac  (16  ha),  and  the 
resolution  of  the  SPOT  imagery  did  not 
allow  us  to  identify  all  vernal  pool 
habitat,  we  refined  imit  boimdaries 
based  on  additional  GIS  data  layers 
when  necessary  and  available,  including 
soils  information  from  the  Soil  Survey 
Geographic  data  bases  (U.S.  Department 
of  Agriculture  (USDA)  1998-2001),  and 
the  California  State  Soil  Geographic  data 
bases  (USDA  1994).  We  used  geologic 
information  developed  by  the  California 
Department  of  Mines  and  Geology 
(2000)  and  Liss  (2001).  To  identify  the 
extent  of  flat  or  gently  sloping 
topography  where  vernal  pools  are 
found,  we  evaluated  Digital  Elevation 
Models  from  the  USGS  (2000). 

We  also  used  a  number  of  local  GIS 
data  sets  for  specific  areas,  including 
information  developed  through  the 
Riverside  Multiple  Species  HCP  and  the 
Vernal  Pools  of  Southern  Califomia 
Final  Recovery  Plan  (Service  1998), 
habitat  mapping  for  Butte  County  (U.S. 
Environmental  Protection  Agency  (EPA) 
1994),  Tehama  Coimfy  (2001),  Shasta 
Coimty  (2001),  Placer  County  (Glazner 
2001),  Solano  County  (2000),  Yolo 
County  (1995),  Sacramento  County 
(1999),  and  San  Joaquin  County  (2000) 
in  Califomia,  and  by  the  Rogue  Valley 
Council  of  Governments  in  Oregon 
(Evans  2000).  Other  smaller  scale 
mapping  efforts  were  reviewed  from 


Solano  County  Farmlands  and  Open 
Space  (2000)  and  East  Bay  Regional 
Parks  District  (2001).  Aerial 
photographs  for  eastern  Merced  County 
were  used  to  determine  habitat 
conditions.  The  specific  layers  used  and 
the  methodology  employed  for  each  imit 
is  described  within  the  Unit 
Descriptions  section.  To  determine  land 
ownership  within  each  unit,  we  used 
data  from  the  State  of  Califomia  (Davis 
et  al.  1998)  and  the  U.S.  Bureau  of 
Indian  Affairs  in  Sacramento,  Califomia 
(2001). 

We  excluded  areas  that  do  not  contain 
one  or  more  of  the  PCEs  or  were  not 
essential  for  the  conservation  of  the 
vernal  pool  species  because:  (1)  The 
area  is  highly  degraded  and  may  not  be 
resto^ble;  (2)  the  area  is  small,  highly 
fi^gmented,  or  isolated,  and  may 
provide  little  or  no  long-term 
conservation  value;  or  (3)  the  area  is 
excluded  under  section  4(b)(2)  of  the 
Act  for  military,  economic  or  other 
reasons  (See  Exclusions  Under  section 
4(b)(2)).  The  critical  habitat  units  were 
further  refined  to  remove  lands 
determined  not  to  be  essential  to  the 
conservation  of  the  vernal  pool  species 
through  analysis  conducted  through  the 
section  7  or  section  10  process.  The 
specific  modifications  are  described  in 
the  Summary  of  Changes  from  the 
Revised  Proposed  Rule  section  of  this 
rule. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Act  and  regulations  at  50  CFR 
424.12(b),  in  determining  which  areas  to 
propose  as  critical  habitat,  we  consider 
those  physical  and  biological  features 
essential  to  the  conservation  of  the 
species  and  that  may  require  special 
management  considerations  or 
protection.  These  include,  but  are  not 
limited  to,  the  following:  (1)  Space  for 
individual  and  population  growth,  and 
for  normal  behavior;  (2)  food,  water,  air, 
light,  minercds,  or  other  nutritional  or 
physiological  requirements;  (3)  cover  or 
shelter;  (4)  sites  for  breeding, 
reproduction,  rearing  of  offspring, 
germination,  or  seed  dispersal;  and, 
generally;  and  (5)  habitats  that  are 
protected  from  disturbance  or  are 
representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species.  Our 
regulations  at  50  CFR  424.12(b)  further 
direct  that  when  considering  the 
designation  of  critical  habitat,  we  are  to 
focus  on  the  principal  biological  or 
physical  constituent  elements  within 
the  defined  area  that  are  essential  to  the 
conservation  of  the  species,  and  we  are 
to  list  known  PCEs  with  the  critical 
habitat  description.  Our  regulations 
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describe  kno  ivn  PCEs  in  tenns  that  are 
more  specific :  than  the  description  of 
physical  and  biological  featxires. 
Specifically,  PCEs  may  include,  but  are 
not  limited  t<i,  the  following:  roost  sites, 
nesting  grounds,  spawning  sites,  feeding 
sites,  season<  1  wetland  or  dryland, 
water  qualitji  or  quantity,  host  species  of 
plant  pollina  or,  geological  formation, 
vegetation  ty  )e,  tide,  and  specific  soil 
types. 

Based  on  o  iir  current  knowledge  of 
the  life  histoi  y  and  ecology  of  the  15 
listed  vernal  jool  species,  the 
relationship  i  )f  their  essential  life 
history  funct:  ons  to  their  habitat,  and 
the  ecologica  and  hydrologic  functions 
of  vernal  poo ;  complexes,  as 
sUnunarized  ibove  in  the  Background 
section,  we  djtermined  that  all  of  the  15 
vernal  pool  s  jecies  share  the  following 
two  PCEs.  Th  Bse  are: 

(1)  Vernal  |  lools,  swales,  and  other 
ephemeral  w  stland  features  of 
appropriate  s  zes  and  depths  that 
typically  bec(  >me  inundated  during 
winter  rains  <  nd  hold  water  for 
sufficient  len  »ths  of  time  necessary  for 
the  15  specie!!  to  complete  their  life 
cycle. 

(2)  The  geo  graphic,  topographic,  and 
edaphic  featu  res  that  support 
aggregations  ( ir  systems  of 
hydroiogicall  ^  interconnected  pools, 
swales,  and  a  her  ephemeral  wetlands 
and  depressi(  ns  within  a  matrix  of 
siuTounding  i  iplands  that  together  form 
hydroiogicall  ^  and  ecologically 
functional  un  its  called  vernal  pool 
complexes.  T  lese  features  contribute  to 
the  filling  anc  drying  of  the  vernal  pool, 
maintain  suit  ible  periods  of  pool 
inundation,  a  ad  maintain  water  quality 
and  soil  mois:iu-e  to  enable  the  15 
vernal  pool  s]  lecies  to  carry  out  their 
lifecycles. 

The  first  PC  IE  provides  the  necessary 
soil  moisture  and  aquatic  environment 
required  for  s  jed  germination,  cyst 
hatching,  gro'vth,  maturation, 
reproduction,  and  dispersal,  and  the 
appropriate  p  sriods  of  dry-down  for 
seed  and  cyst  dormancy.  Both  the  wet 
and  dry  phas(  is  of  the  vernal  pool  help 
to  reduce  con  petition  with  strictly 
terrestrial  or  s  trictly  aquatic  plant  or 
animal  specie  s.  The  wet  phase  provides 
the  necessary  cues  for  hatching, 
germination,  md  growth,  while  the 
drying  phase  lUows  the  vernal  pool 
plants  to  flow  er  and  produce  seeds  and 
the  vernal  poi  »1  crustaceans  to  mature 
and  produce  i  ysts.  We  conclude  this 
element  is  ess  ential  to  the  conservation 
of  the  1 5  vem  al  pool  species  because 
these  species  are  ecologically  dependent 
on  seasonal  f  actuations,  such  as 
absence  or  pr  ;sence  of  water  during 
specific  times  of  the  year,  and  duration 


of  iniuidation  and  the  rate  of  drying  of 
their  habitats.  They  cannot  persist  in 
pereimial  wetlands  or  wetlands  that  are 
invmdated  for  the  majority  of  the  year, 
nor  can  they  persist  without  periodic 
seasonal  inundation. 

The  second  PCE  (the  entire  vernal 
pool'complex,  including  the  pools, 
swales,  and  associated  uplands)  is 
essential  to  maintain  both  the  aquatic 
phase  and  the  drying  phase  of  the  vernal 
pool  habitat.  Although  the  vernal  pool 
species  addressed  in  this  rule  do  not 
occur  in  the  strictly  upland  areas 
surrounding  vernal  pools,  they  are 
dependent  on  these  upland  areas  to 
maintain  the  aquatic  and  drying  phases 
of  the  vernal  pool.  The  germination  of 
vernal  pool  plants  and  hatching  of  cysts 
is  dependent  on  the  timing  and  length 
of  inundation  of  the  vernal  pool  habitat. 
The  jate  of  vernal  pool  drying,  during 
which  vernal  pool  plants  must  flower 
and  produce  seeds,  is  also  largely 
controlled  by  interactions  between  the 
vernal  pool  and  the  surrounding 
uplands  (Hanes  et  al.  1990;  Hanes  and 
Stromberg  1998).  The  uplands  also 
provide  a  source  of  nutrients  and  food 
sources  for  the  15  vernal  pool  species 
and  provide  habitat  for  pollinator 
species  that  may  be  specifically  adapted 
to  some  of  the  plant  species  in  this  rule 
(Thorp  1998;  Eriksen  and  Belk  1999). 
The  uplands  also  provide  habitat  for 
avian  species  and  other  animals  known 
to  aide  in  the  dispersal  of  the  15  vernal 
pool  species  (Zedler  and  Black  1992; 
Silveira  1998). 

The  first  of  these  PCEs  provides  for 
space,  physiological  requirements, 
shelter,  and  reproduction  sites  for  the  15 
vernal  pool  species.  Vernal  pools  and 
other  ephemeral  wetlands  provide  space 
during  their  wetted  periods  for 
individual  and  population  growth  and 
normal  behavior  of  vernal  pool  species 
by  providing  still,  freshwater  habitat  of 
appropriate  depth,  duration, 
temperatiue,  and  chemical 
characteristics  for:  (1)  Juvenile  and  adult 
vernal  pool  crustaceans  to  hatch,  swim, 
grow,  reproduce  and  behave  normally; 
(2)  the  aquatic  stage  of  the  seven 
Orcuttieae  tribe  plants  to  germinate  and 
grow  under  water;  and  (3)  saturating 
areas  of  ground  to  the  extent  and 
duration  necessary  to  allow  the  foiu- 
non-Orcuttiae  plants  to  germinate  and 
grow.  Vernal  pools  and  other  ephemeral 
wetlands  also  provide  soil  space  during 
both  dry  and  wetted  periods  for  the 
maintenance  of  dormant  cyst  and  seed 
banks,  which  allow  populations  of 
vernal  pool  species  to  maintain 
themselves  throughout  the 
unpredictable  and  highly  variable 
environmental  conditions  experienced 
by  their  nondormant  life  history  stages. 


Vernal  pools  and  other  ephemeral 
wetlands  also  provide  various 
physiological  requirements  for  both 
vernal  pool  plants  and  crustaceans.  For 
crustaceans  they  provide  water,  oxygen, 
and  food  such  as  plankton,  detritus,  and 
(in  the  case  of  vernal  pool  tadpole 
shrimp)  other  small  crustaceans.  For 
vernal  pool  plants,  they  provide  water 
and  various  nutrients  from  detritus  that 
sinks  to  the  bottom.  They  also  provide 
oxygen  for  the  aquatic  leaves  of 
Orcuttieae  tribe  plants. 

By  drying  seasonally,  ephemeral 
wetlands  provide  cover  or  shelter  from 
many  aquatic  predators  and  competitors 
[see  background  section).  Similarly,  by 
undergoing  seasonal  inundation,  these 
areas  provide  shelter  for  vernal  pool 
plants  from  terrestrial  plants  which 
would  otherwise  outcompete  them  for 
space,  light,  water,  or  nutrients. 

Finally,  vernal  pool  crustaceans 
require  wetted  ephemeral  wetlands  in 
which  to  mate,  and  both  vernal  pool 
crustaceans  and  vernal  pool  plants 
deposit  cysts  or  eggs  in  these  wetland 
areas,  which  must  then  dry  to  allow 
hatching  or  germination.  Wetted 
ephemeral  wetlands  may  also  tend  to 
attract  waterfowl,  which  act  as 
important  seed  and  cyst  dispersers 
(Proctor  1965;  Silveira  1998). 

The  second  PCE,  upland  areas  and 
vernal  swales  hydrologically  associated 
with  ephemeral  wetlands,  is  essential 
for  maintaining  the  seasonal  cycle  of 
ponding  and  drying  in  the  ephemeral 
wetland  areas.  Upland  areas  are 
therefore  essential  for  providing  the 
same  physical  and  biological  factors  as 
are  provided  by  the  ephemeral  wetland 
areas.  Additionally,  they  provide  an 
important  (and  often  primary)  source  of 
defritus,  which  is  an  important  food 
source  for  vernal  pool  crustaceans  and 
nutrient  source  for  vernal  pool  plants. 
Upland  and  swale  areas  also  provide 
habitat  for  waterfowl,  amphibians, 
mammals,  or  insects,  all  of  which  are 
important  for  seed,  pollen,  or  cyst 
dispersal.  Certain  upland  and  swale 
areas  may  also  help  disperse  seeds  and 
cysts  more  directly,  and  also  provide  for 
population  growth  by  chaimeling  flood 
waters  from  overflowing  ephemeral 
wetland  areas  so  that  seeds,  cysts,  or 
adult  individuals  are  washed  from  one 
such  wetland  to  another. 

We  have  used  vernal  pool  complexes 
as  the  basis  for  determining  populations 
of  vernal  pool  crustaceans  since  the 
species  were  first  proposed  for  listing. 
The  final  rule  to  list  the  four  vernal  pool 
crustaceans  states  that  "[t]he  genetic 
characteristics  of  the  three  fairy  shrimp 
and  vernal  pool  tadpole  shrimp,  as  well 
as  ecological  conditions,  such  as 
watershed  contiguity,  indicate  that 
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populations  of  these  animals  are  defined 
by  pool  complexes  rather  than  by 
individual  vernal  pools"  (Fugate  1992, 
1998;  King  1996).  Therefore,  the  most 
accurate  indication  of  the  distribution 
and  abundance  of  the  foiu*  vernal  pool 
crustaceans  is  the  number  of  inhabited 
vernal  pool  complexes.  Individual 
vernal  pools  occupied  by  the  four 
species  listed  herein  are  most 
appropriately  referred  to  as 
"subpopulations"  (59  FR  48136).  Our 
use  of  vernal  pool  complexes  to  define 
populations  of  the  four  listed 
crustaceans  was  upheld  by  the  U.S.     . 
District  Court  in  post-listing  challenge 
to  the  listing  (Building  Industry 
Association  of  Superior  California,  et  al. 
V.  Babbit  et  al..  CSV  95-0726  PLF).  The 
July  25,  1997,  court  decision  stated  that 
the  plaintiffs  were  on  notice  that  the 
Service  would  consider  vernal  pool 
complexes  as  a  basis  for  determining 
fairy  shrimp  populations.  The  court  also 
concluded  that  the  use  of  this 
methodology  was  neither  arbitrary  nor 
capricious.  The  Coiut  of  Appeals  for  the 
D.C.  Circuit  upheld  the  district  coiut's 
decision,  and  the  Supreme  Court  has 
declined  to  hear  the  case. 

Each  of  the  critical  habitat  units  likely 
includes  some  areas  that  are  unoccupied 
by  the  vernal  pool  crustaceans  and 
vernal  pool  plants.  "Unoccupied"  is 
defined  here  as  an  area  that  contains  no 
hatched  vernal  pool  crustaceans  or 
observed  above-ground  vernal  pool 
plants,  and  that  is  unlikely  to  contain  a 
viable  cyst  or  seed  bank.  Determining 
the  specific  areas  that  the  vernal  pool 
crustaceans  or  vernal  pool  plants 
occupy  is  difficult  because,  depending 
on  climatic  factors  and  other  natural 
variations  in  habitat  conditions,  the  size 
of  the  localized  area  in  which  above- 
groimd  plants  or  hatched  crustaceans 
appear  may  fluctuate  dramatically  from 
one  year  to  another.  In  some  years, 
individuals  may  be  observed  throughout 
a  large  area,  and  in  other  years  they  may 
be  observed  in  a  smaller  area  or  not  at 
all.  Because  it  is  logistically  difficult  to 
determine  how  extensive  the  cyst  or 
seed  bank  is  at  any  particular  site,  and 
because  hatched  vernal  pool  crustaceans 
or  above-groimd  vernal  pool  plants  may 
or  may  not  be  present  in  all  vernal  pools 
within  a  site  every  year,  we  caimot 
quantify  in  any  meaiiingful  way  what 
proportion  of  each  critical  habitat  imit 
may  actually  be  occupied  by  the  vernal 
pool  crustaceans  or  vernal  pool  plants. 
Therefore,  areas  of  unoccupied  habitat 
are  probably  interspersed  with  areas  of 
occupied  habitat  in  each  unit.  The 
inclusion  of  unoccupied  habitat  in  oiu 
critical  habitat  units  reflects  the 
dynamic  nature  of  the  habitat  and  the 


life  history  characteristics  of  the  vernal 
pool  crustaceans  and  vernal  pool  plants. 
Unoccupied  areas  provide  areas  into 
which  populations  might  expand, 
provide  connectivity  or  linkage  between 
groups  of  organisms  within  a  unit,  and 
support  populations  of  pollinators  and 
seed  dispersal  organisms.  Both  occupied 
and  unoccupied  areas  that  are 
designated  as  critical  habitat  are 
essential  to  the  conservation  of  the 
species. 

All  of  the  above  described  PCEs  do 
not  have  to  occur  simultaneously  within 
a  imit  for  the  unit  to  constitute  critical 
habitat  for  any  of  the  15  vernal  pool 
species.  We  determined  the  PCEs  of 
critical  habitat  for  the  15  species  based 
on  studies  on  their  habitat  and 
popidation  biology,  including  but  not 
limited  to  Kalin-Arroyo  1973;  EUias 
1986;  Corbin  and  Schoolcraft  1989; 
Jokerst  1989;  Eng  et  al.  1990;  Alexander 
and  Schlising  1997;  Hehn  1998;  Witham 
1998;  Eriksen  and  Belk  1999;  Grosberg 
2002.  Additional  information  on 
species-specific  PCEs  are  outlined 
below  in  Descriptions  of  Critical  Habitat 
Units  for  each  species. 

Conservation  Criteria  Used  to  Identify 
Critical  Habitat 

Based  on  the  best  scientific 
information  available,  all  areas 
identified  as  critical  habitat  for  the  15 
vernal  pool  species  addressed  by  this 
rule  are  within  the  historical  and 
current  ranges  of  each  of  the  species  and 
contain  the  two  PCEs  identified  above. 
Rather  than  designate  every  area 
containing  PCEs,  however,  we 
designated  only  those  areas  which 
available  evidence  clearly  demonstrated 
were  essential  to  the  conservation  of 
each  species.  Areas  for  which  the 
evidence  available  at  this  time  was  less 
certain  were  not  included  in  this 
designation,  although  we  believe  these 
areas  to  be  important  to  the  species  and 
may  include  them  in  futiue  recovery 
plans.  Areas  essential  to  the 
conservation  of  the  species  are  those 
that  are  necessary  to  advance  at  least 
one  of  the  following  conservation 
criteria: 

(1)  The  conservation  of  areas 
representative  of  the  geographic 
distribution  of  the  species.  Species  that 
are  protected  across  their  ranges  have 
lower  chances  of  extinction  (Soule  and 
Simberloff  1986;  Murphy  et  al.  1990; 
Primack  1993;  Given  1994;  Hunter  1996; 
Pavlik  1996;  Noss  et  al.  1999:  Grosberg 
2002).  Maintenance  of  representative 
occurrences  of  the  species  throughout 
its  geographic  range  helps  ensure  the 
conservation  of  regional  adaptive 
differences  and  makes  the  species  less 
susceptible  to  enviroiunental  variation 


or  negative  impacts  associated  with 
human  disturbances  or  natiiral 
catastrophic  events  across  the  species' 
entire  range  at  any  one  time  (Primack 
1993;  New  1995;  Hunter  1996:  Hehn 
1998;  Redford  and  Richter  1999; 
Rossum  et  al.  2001;  Grosberg  2002). 
Additionally,  the  conservation  of  the 
geographic  distribution  of  the  species  is 
one  of  the  physical  and  biological 
features  we  are  required  to  consider 
under  our  regidations  (50  CFR 
424.13(b)).  Accordingly,  we  considered 
the  number  of  occupied  areas  in  each 
vernal  pool  region  (Sawyer  and  Keeler- 
Wolf  1995),  and  determined  roughly  the 
extent  to  which  each  occupied  area 
would  likely  be  necessary  for  the 
conservation  of  the  species  in  the  region 
or  as  a  whole. 

(2)  The  conservation  of  areas 
representative  of  the  ecological 
distribution  of  the  species.  Each  of  the 
15  vernal  species  is  associated  with 
various  combinations  of  soil  types, 
vernal  pool  chemistry,  geomorphic 
surfaces  (landforms),  and  vegetation 
community  associations.  Maintaining 
the  full  range  of  varying  habitat  types 
and  characteristics  for  a  species  is 
essential  because  it  would  include  the 
full  extent  of  the  physical  and 
environmental  conditions  necessary  for 
the  species  (Zedler  and  Ebert  1979; 
Ikeda  and  Schlising  1990;  Fugate  1992; 
Gonzales  et  a7.1996;  Fugate  1998; 
Platenkamp  1998;  Bainbridge  2002; 
Noss  et  al.  2002a).  Vernal  pool  species 
are  extremely  adapted  to  the  physical 
and  chemical  characteristics  of  the 
habitat  in  which  they  occiu. 
Additionally,  the  conservation  of  the 
ecological  distribution  of  the  species  is 
one  of  the  physical  and  biological 
featiu^s  we  are  required  to  consider 
under  our  regulations  50  CFR  424.13(b), 
and  was  also  strongly  endorsed  by  at 
least  one  peer  reviewer  [see  Peer  Review 
section).  Accordingly,  we  considered 
the  extent  to  which  habitat  types 
occupied  by  the  species  could  be 
expected  to  be  conserved  in  light  of  the 
number  of  occupied  areas  and  the 
threats  involved. 

(3)  The  conservation  of  areas 
necessary  to  allow  movement  of  cysts, 
pollen,  and  seeds  between  areas 
representative  of  the  geographic  and 
ecological  distribution  of  the  species.  As 
a  result  of  dispersal  events  within  and 
between  vernal  pool  complexes,  and 
environmental  conditions  that  may 
prevent  the  emergence  of  donnai)^  cysts 
and  seeds  for  up  to  several  decades,  the 
presence  of  vernal  pool  species  is 
dynamic  in  both  space  and  time 
(Eriksen  and  Belk  1999;  Noss  et  al. 
2002a).  We  therefore  determined  that 
essential  habitat  for  the  vernal  pool 


46716         t^'ederal  Register /Vol.  68,  No.  151 /Wednesday,  August  6.  2003 /Rules  and  Regulations 

I  


species  must  brovide  for  movement 
within  and  bf  tween  vernal  pool 
complexes  to  provide  for  the  varying 
nature  and  ejmression  of  vernal  pool 
species, and  also  allow  for  gene  flow  and 
dispersal  and  habitat  availability  that 
accommodate  natural  processes  of  local 
extirpation  aqd  colonization  over  time 
(Stacey  aod  Tbper  1992;  Falk  et  al.  1996; 
Davies  et  al.  1997;  Husband  and  Barrett 
1998;  Holt  and  Keitt  2000;  Keymer  et  al. 
2000;  Donaldion  et  al.  2002). 

(4)  In  cases  where  more  occupied 
areas  were  pr  (sent  than  were  needed  for 
the  conservat  on  of  the  geographic  or 
ecological  distribution  of  the  species, 
we  gave  priority  to  areas  which  already 
possessed  a  measure  of  protection  or 
which  possessed  the  largest 
unfragmented  vernal  pool  complexes. 
Other  criteria  being  equal,  such  areas 
are  likely  to  contribute  more  to  the 
conservation  of  the  species  because 
threats  posed  by  habitat  fragmentation 
are  more  easU  y  minimized  within  them. 
Small,  isolate^  habitat  populations  are 
more  likely  toj  be  extirpated  by  direct  or 
indirect  natur  il  or  hiunan  impacts 
(Fahrig  1997;  Moss  and  Csuti  1997; 
Debinski  and  4oh  2000;  Grosberg  2002; 
Noss  et  al.  2082a),  and  are  less  likely  to 
maintain  the  Itydrological  processes  of 
pooling  and  dfying  on  which  the  vernal 
pool  species  depend. 

Based  on  these  criteria,  we 
determined  that  all  currently  known 
extant  occvur^ces  of  the  1 1  vernal  pool 
plants  and  2  ojf  the  4  vernal  pool 
crustaceans  (Conservancy  fairy  shrimp 
and  longhom  fairy  shrimp)  are  essential 
to  the  conservation  of  the  species,  due 
to  their  limited  geographic  and 
ecological  distributions  (criteria  1  and 
2),  low  overall  number  of  populations 
(criterion  1),  apd  the  seriousness  of  the 
threats  posed  \o  remaining  populations, 
including  fragtnentation  of  habitat.  For 
the  other  two  vernal  pool  crustaceans 
(vernal  pool  f^iry  shrimp  and  vernal 
pool  tadpole  stuimp),  we  were  able  to 
meet  the  criteria  listed  above  without 
designating  alj  occupied  areas. 

Special  Management  Considerations 

In  designating  critical  habitat,  we  also 
have  considered  how  this  designation 
highlights  habitat  that  needs  special 
management  oonsiderations  or 
protection.  Foi'  example,  we  have  many 
regional  HCPs|  under  development,  and 
this  designation  will  be  usehil  in 
helping  applicants  determine  what 
vemcil  pool  hat)itat  areas  should  be 
highest  prioritjyr  for  special  management 
or  protection,  and  where  there  may  be 
more  flexibility  m  conservation  options. 
This  designation  will  guide  them  and  us 
in  ensuring  thfit  all  local  habitat 
conservation  dlanning  efforts  are 


consistent  with  conservation  objectives 
for  these  species. 

Once  a  vernal  pool  habitat  has  been 
protected  from  direct  filling,  it  is  still 
necessary  to  ensure  that  the  habitat  is 
not  rendered  unsuitable  for  vernal  pool 
species  because  of  factors  such  as 
altered  hydrology,  contamination, 
nonnative  species  invasions,  or  other 
incompatible  land  uses.  Even  the  best- 
designed  vernal  pool  preserve  may  still 
be  susceptible  to  alterations  that  render 
it  unsuitable  for  vernal  pool  species. 
Many  of  the  factors  that  cause  the 
decline  and  localized  extirpation  of 
vernal  pool  species  can  be  controlled 
through  special  management  actions. 
Examples  of  special  management 
actions  that  may  be  necessary  to  prevent 
further  declines  and  loss  of  populations 
of  species  addressed  in  this  rule  include 
the  following: 

(1)  Actions  to  prevent  or  reduce 
competition  of  vernal  pool  plants  with 
invasive  species.  Many  of  the  species 
addressed  in  this  rule  are  threatened  by 
invasion  of  nonnative  species  (CNDDB 
2001).  Special  management  actions  can 
be  taken  to  reduce  the  negative  effects 
of  such  invasions.  For  example,  grazing 
can  be  effectively  used  to  control  a 
variety  of  upland  exotic  plants. 
However,  the  timing  and  intensity  of 
grazing  is  critical  to  its  success  as  a 
management  tool,  and  these  factors 
should  be  closely  monitored. 
Alternatively,  inappropriate  grazing  can 
also  pose  a  threat  to  many  of  the  vernal 
pool  plant  species  (CNDDB  2001). 
Prescribed  burning  is  another 
management  tool  that  may  be  effective 
in  controlling  nonnative  plant  species 
(Pollack  and  Kan  1998). 

Fire  must  be  appropriately  timed,  and 
fire  frequency  is  important.  The 
potential  for  alteration  of  nutrient 
cycling  must  be  also  considered.  Other 
management  techniques  for  control  of 
invasive  species  include  mowing,  hand 
removal,  and  selective  herbicide 
applications.  Any  technique  employed 
must  be  carefully  controlled  and 
monitored  to  ensure  that  it  does  not 
negatively  affect  the  vernal  pool  species. 

(2)  Actions  to  restore  vernal  pool 
hydrology.  Alteration  of  natiual 
hydrology  threatens  many  of  the  species 
addressed  in  this  rule  (CNDDB  2001).  In 
many  cases  other  threats,  such  as  the 
invasion  of  normative  species  or 
contamination,  are  facilitated  by 
alterations  of  natiual  vernal  pool 
hydrology.  Special  management  actions, 
such  as  the  removal  of  dams  or  other 
structures  that  artificially  increase  the 
length  of  vernal  pool  inundation,  the 
removal  of  ditches  that  artificially  drain 
vernal  pools,  or  the  construction  of 
berms  or  reconstruction  of  culverts  to 


prevent  water  from  flowing  artificially 
into  vernal  pools  from  adjacent  areas, 
can  be  taken  to  restore  natural  vernal 
pool  hydrology.  Modification  of  grazing 
regimes  may  also  restore  natiiral  vernal 
pool  hydrology  (Barry  1998).  Monitoring 
of  vernal  pool  hydrology  is  important  to 
ensure  that  restoration  actions  are 
successful. 

(3)  Actions  to  reduce  human 
degradation  of  vernal  pools.  Special 
management  actipns  such  as  fencing, 
trail  building,  and  posting  signs  can 
help  to  reduce  human  activities  that 
threaten  vernal  pool  species.  These 
actions  may  reduce  the  damage 
resulting  from  off-road  vehicle  use, 
dumping,  and  vandalism  that  threatens 
many  of  the  species  addressed  in  this 
rule. 

(4)  Actions  to  restore  severely 
degraded  habitats.  Active  restoration  of 
highly  degraded  vernal  habitats  may  be 
necessary  in  some  areas.  Such 
restoration  may  involve  earth-moving 
activities  designed  to  restore  historic 
pool  and  swale  topography  and  to 
reestablish  natural  vernal  pool 
hydrology  (Ferren  and  Hubbard  1998; 
Black  and  Zedler  1998).  These  types  of 
actions  are  extremely  complex,  and 
require  diligent  pleuming  and 
monitoring  to  ensiu«  their  success. 
Active  restoration  is  only  recommended 
for  seriously  degraded  habitats  that 
otherwise  would  not  maintain  natural 
vernal  pool  ecosystem  processes. 

Critical  Habitat  Designation 

The  approximate  area  of  critical 
habitat  by  county  and  land  ownership  is 
shown  in  Tables  1  and  2.  Because  many 
of  the  units  of  overlap  due  to  species 
occiurences  within  the  same  area,  the 
total  of  all  critical  habitat  designated  is 
much  less  than  the  sum  of  critical 
habitat  areas  for  each  species.  Lands 
designated  are  under  private.  State,  and 
Federal  ownership  and  divided  into  125 
Critical  Habitat  Units.  The  tables 
provide  separate  coliuims  for  privately 
owned  land  subject  to  conservation 
easements  or  agreements  and  other 
privately  owned  lands.  The  amoimt  of 
land  area  identified  as  critical  habitat 
for  vernal  pool  tadpole  shrimp  unit  15, 
Butte  County  meadowfoam  unit  3,  San 
Joaquin  Valley  Orcutt  grass  imit  2,  and 
Contra  Costa  goldfields  tmit  3,  differ 
from  those  identified  in  the  tables  due 
to  changes  in  the  CIS  coverages  used  to 
calculate  those  areas.  The  total  amotmt 
of  critical  habitat  for  all  species  is  not 
affected. 

Table  1.  Approximate  areas  of  critical 
habitat  for  the  vernal  pool  crustaceans 
and  plants  in  California  and  Oregon. 
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Table  1.— Approximate  Areas  of  Critical  Habitat  for  the  Vernal  Pool  Crustaceans  and  Plants  in  California 

AND  Oregon 


Federal  lands 


Proposed 
hectare 
(acres) 


Final  hec- 
tares 
(acres) 


Change 
hectares 
(acias) 


State/County  lands 


Proposed 
hectare 
(acres) 


Fmal  hec- 
tares 
(acres) 


Change 
hectares 
(acres) 


Private  lands 


Proposed 
hectare 
(acres) 


Final  hec- 
tares 
(acres) 


Change 
hectares 
s) 


Total  lands 


Proposed 
hectaie 
(acres) 


.^inal  hec- 
tares 
(acres) 


Change  hec- 
(acres) 


Conservancy  Fairy  Shrimp: 
Unit  1  ; 

Unit  2 

Unit  3 

Untt4 _.. 

Unit  5  

Unit  6  

Unit  7  A-F  

UnH  8  

Species  total 

Longhom  Fairy  Shrimp: 
Unit  1  A-B 

Unit  2 

Unit  3 

Species  total 

Verrial  Pool  Fairy  Shrimp: 
Unit  1  >V-G 

Unit  2  A-E  

Unit  3  A-Q 

Un«4A-B 

Unit  5  

Unit  6  

Unit  7  „ 

Unit  8  

Unit  9  

Unit  10  

Unit  11 

UnH  12  

Unit  13  

Unit  14  

Unit  15  

Unit  16  

Unit  17 

UnH  18  

UnH19A-C 

Unit  20  

UnH  21  

UnH  22  

UnH  23  A-G 

UnH  24  A-B  

UnH  25  

UnH  26  Ar-d 

UnH  27  A-^  

UnH  28  


0 

(0) 

5,187 

(12.816) 

241 

(596) 

0 

(0) 

299 

(739) 

427 

(1.056) 

12,765 

(31.542) 

18,042 

(44.3p1) 


36.961 
(91.330) 


0 

(0) 

9,413 

(23.258) 

6.293 

(15.549) 


15,705 
(38.807) 


0 
(0) 
0 
(0) 
0 

(0) 

175 

(432) 

17 

(42) 

0 

(0) 

0 

(0) 

0 

(0) 

76 

(187) 

5.187 

(12.816) 

2,035 

(5,028) 

0 

(0) 

6 

f16) 

0 

(0) 
0 
(0) 
1,015 
(2.507) 
0 
(0) 
0 
(0) 
0 

(0) 

299 

(739) 

7 

(17) 

3 

(8) 

13,943 

(34,452) 

0 

(0) 

65 

(161) 

0 

(0) 

2,742 

(6,776)1 

1,581 


0 

(0) 

1,307 

(3.229) 

0 

(1) 

0 

(0) 

299 

(739) 
3 

(8) 

8,470 

(20,929) 

18.042 

(44,581) 


0 

(0) 

-3,880 

( -  9.587) 

-241 

(-595) 

0 

(0) 

0 

(0) 

-424 

(-1,048) 

-4.295 

(-10,614) 

0 

(0) 


0 

(0) 
0 

(0) 

329 

(814) 

0 

(0) 

0 

(0) 

11 

(26) 

3,096 

(7,649) 

0 

(0) 


0 
(0) 

0 

(0) 
161 
(399) 

0 
(0) 

0 
(0) 

0 
(0)1 

0 

(1) 

0 
(0) 


0 

(0) 
0 

(0) 

-168 

(-415) 

0 

(0) 

0 

(0) 

-11 

(-26) 

-3,095 

-7.648 

0 

(0) 


20,546 

(50.769) 

531 

(1.313) 

9,356 

(23,119) 

603 

(1.490) 

3 

(7) 

63.312 

(156,443) 

30.282 

(74.825) 

789 

(1.9S0) 


16.182 

(39,966) 

1 

(4) 

9,475 

(23,413) 

448 

(1.106) 

3 

(7) 

53.782 

(132.894) 

1.356 

(3.351) 

789 

(1.950) 


-4,346 

(-10.783) 

-530 

(-1J09) 

119 

(294) 

-155 

(-384) 

0 

(0) 

-9,530 

(-23.549) 

-28,926 

(-71,474) 

0 

(0) 


20,546 

(50.769) 

5.718 

(14.129) 

9,927 

(24.529) 

603 

(1.490) 

302 

(746) 

63.750 

(157.525) 

46.142 

(114,016) 

18.631 

(46,531) 


16,182 

(39,986) 

1,308 

(3^33) 

9,637 

(23,812) 

446 

(1.106) 

302 

(746) 

53.785 

(132,902) 

9,827 

(24.281) 

18.831 

(46,531) 


-4.364 

- 10.783) 

-4,410 

- 10.896) 

-290 

(-717) 

-  155 

(-384) 

0 

(0) 

-9,965 

-24.623) 

-38.316 

-89.735) 

0 

(0) 


20,784 
(51,357) 


-16,177 
(-39,973) 


0 

(0) 

2,604 

(6,435) 

6593 

(15,549) 


0 
(0) 
-6,808 
(-16,823) 
0 
(0) 


7,421 
(18.337) 


-8.284 
(-20,470) 


0 

(0) 

0 

(0) 

0 

(0) 

175 

(432) 

17 

(41) 

0 

(0) 
0 

(0) 
0 

(0) 
0 

(0) 

1.307 

(3.230) 

0 

(0) 
0 

(0) 
0 

(0) 
0 

(0) 
0 
(0) 
12 
(31) 
0 

(0) 
0 
(0) 
0 

(0) 

299 

(739) 

7 

(17) 

3 

(8) 

8.470 

(20.930) 

0 

(0) 

65 

(161) 

0 

(0) 

3.025 

(7.475) 

1.581 


0 
(0) 
0 
(0) 
0 
(0) 
0 

(0) 
0 

(-1) 

0 

(0) 

0 

(0) 

0 

(0) 

-76 

(-187) 

-3,880 

(-9.586) 

2.035 

(  -  5.028) 

0 

(0) 
-6 
(-16) 
0 
(0) 
0 

(0) 

-1.002 

(-2,476) 

0 

m 

0 
(0) 
0 

(0) 
0 

(0) 
0 

(0) 
0 
(0) 
-5.472 
(-  13>522) 
0 
(0) 
0 

(0) 
0 
(0) 
283 
(699) 
0 


3.436 
(8,489) 


0 

(0) 

3,096 

(7,651) 

94 

(233) 


3,191 
(7.884) 


0 
(0) 
0 
(0) 
0 

(0) 
0 

(0) 
0 
(0) 
175 
(433) 
0 
(0) 
0 
(0) 
0 
(0) 
0 
(0) 
0 

(0) 
0 

(0) 
0 

(0) 

630 

(1.557) 

60 

(149) 

1,038 

(2,564) 

170 

(420) 

0 

(0) 

64 

(157) 

0 

(0) 

2S 

(61) 

11 

(26) 

3,096 

(7,649) 

0 

(1) 

0 

(0) 

348 

(861) 

490 

,  (1.210) 

2 


162 

(400) 


-3,274 
(-8.069) 


125.423 
(309.916) 


82.037 
(202,711) 


-43.386 
(-107.205) 


165.820 
(409.736) 


102.983 
(254.467) 


-62,837 
( - 155.268) 


0 
(0) 
0 

(1) 

95 
(234) 


95 
(235) 


0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 

(0) 
174 
(431) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 

(0) 
60 
(149) 
488 
(1.205) 
126 
(311) 

0 

(0) 

44 

(106) 

0 
(0) 
17 

(41) 
0 

(0) 
1 

(2) 

3      0 

(0) 

0 

(0) 

86 

(212) 

1,297 

(3,206) 

2 


0 

(0) 

-3.096 

(-7.650) 

0 

(1) 


321 

(794) 

17,306 

(42,768) 

4.079 

(10.080) 


320 

(791) 

525 

(1^97) 

4.079 

(10,079) 


-1 

(-3) 

-  16.784 

(-41,472) 

0 

(-11 


321 
(794) 
29,817 
(73.677) 
10,466 
(25.862) 


320 

(791) 

3,130 

(7.733) 

10,466 

(25,662) 


-1 
(-3) 
-26.688 

(-65.944) 
0 
(0) 


-3.096 
-7.649 


21.709 
(53.642) 


0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

-1 

(-2) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 

(0) 

-630 

(-1.557) 

0 
(0) 

-sso 

(-1.359) 
-44 

(-109) 

0 

(0) 

-20 

(-49) 

0 

(0) 

-8 

(-20) 

-11 

(-26) 

-3,095 

(-7.647) 

0 

(-1) 

0 

(0) 

-263 

(-649) 

806 

(1.996) 

0 


882 

(2.130) 

911 

(2251) 

931 

(2.301) 

186 

(460) 

1.832 

(4.527) 

18,386 

(45.432) 

23,883 

(59.015) 

5.760 

(14.233) 

1.380 

(3.411) 

531 

(1.313) 

818 

(2.021) 

19,387 

(47.906) 

14,859 

(36.717) 

2S.970 

(64,171) 

1,563 

(3363) 

32.858 

(81.190) 

486 

(1201) 

7.105 

(17,557) 

3.292 

(8.135) 

3 

(7) 

25.285 

(62.479) 

51.713 

(127,782) 

38.872 

(96.052) 

-17231 

(42,578) 

929 

(2,295) 

2.845 

(7.030) 

4,610 

(11.391) 

46.542 


4,924 
(12,167) 


-  16.785 

(-41.475) 


40.605 
(100.333) 


12,440 
(X,739) 


-28.165 
(-69.594) 


862 
(2.130) 
911 
(2251) 
931 
(2J01 
186 
(460) 
1.466 
(3.627) 
15.863 
(39.196) 
19.438 
(48.030) 
5,1W 
(12.678) 
1.131 
(2.794) 
1 

(3) 

536 

(1.324) 

13.043 

(32230) 

>    9.851 

(24.341) 

18,856 

(46.593) 

496 

(1226) 

25.754 

(63.637) 

503 

(1.244) 

5.805 

(14.343) 

3.154 

(7.795) 

3 

(7) 

19,644 

(48.590) 

45.104 

(111.452) 

4.944 

(12216) 

16.606 

(41.032) 

929 

(2295) 

2.961 

(7.367) 

2.803 

(6.923) 

46.542 


0 

(0) 
0 

(0) 
(0) 
(0) 
0 

(0) 

-364 

(-900) 

-2,523 

(-6234) 

-4.445 

(-10.965) 

-630 

(-1,557) 

-2S0 

(-617) 

-530 

(-1.310) 

-282 

(-697) 

-6.344 

(-15.675) 

-5.009 

(-12.376) 

-7.114 

(-17.578) 

-1,067 

(-2,637) 

-7,104 

(-17,553) 

17 

(43) 

-1.301 

(-3214) 

-138 

(-340) 

0 

(0) 

-5.641 

(-13.689) 

-6,609 

(-16.330) 

-33.928 

(-83.836) 

-625 

(-1.546) 

0 

(0) 

136 

(337) 

-1.807 

(-4.468) 

0 


862 

(2.130) 

931 

(2251) 

931 

(2.301) 

361 

(892) 

1.849 

(4.569) 

18.562 

(45.865) 

23.883 

(59.015) 

5.760 

(14233) 

1.456 

(3,598) 

5.718 

(14,129) 

2,853 

(7.049) 

-19,387 

47.905) 

-14,866 

(36.733) 

26,600 

(65,728) 

1.624 

(4.012) 

34.910 

(86261) 

656 

(1.621) 

7,105 

(17,557) 

3.356 

(8292) 

302 

(746) 

25.317 

(62,557) 

-51,727 

(127.782) 

-55.911 

(136.153) 

17232 

(42.579) 

994 

(2.456) 

3.193 

(7.891) 

7,842 

(19.377) 

48.12S 


862 

(2.130) 
931 
(2251) 
931 
(2.301) 
361 
(892) 
1.485 
(3.668; 
16,037 
(39.629) 
19.438 
(48.030) 
5.130 
(12.676) 
1,131 
(2,794) 
1.306 
(3233) 
536 
(1.324) 
13.043 
(32230) 
9.851 
(24.341) 
18.856 
(46.593) 
556 
(1.375) 
26254 
(64,873) 
629 
(1.555) 
5.805 
(14.343) 
3.198 
(7.903) 
302 
(746) 
19.668 
(48.649) 
45.107 
(111.460) 
13,415 
(33,148) 
16,606 
(41,032) 
994 
(2.456) 
3.067 
(7.579) 
7.126 
(17.604) 
48.125 


0 

(0) 
0 
(0) 
0 
(0) 
0 

(0) 

-  364 

(-901) 

-2,524 

(-6.236) 

-4.445 

(  -  10.985) 

-630 

(-1.557) 

-326 

(-804) 

-4,410 

(  - 10.896) 

-2.317 

(-5.725) 

-6.344 

(-15.675) 

-  5.015 

(-12,392) 

-7.744 

(-19.135) 

-1.067 

(-2.637) 

-8.656 

(-21.388) 

-27 

(-66) 

-1.301 

(-3214) 

-158 

(-389) 

0 

(0) 

-5.649 

(-13.906) 

-6.620 

( -  16.356) 

-42,495 

(-105.005) 

-626 

(-1.547) 

0 

(0) 

126 

(312) 

-716 

(-1.773) 

0 
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Table  1 .— / 

kPPROxiMATE  Areas  of  Critical  Habitat  for  the  Vernal  Pool  Crustaceans  and  Plants  in  California 

AND  Oregon— Continued 

Federal  lands 

State/County  lands 

Pfivata  lands 

Total  lands 

Proposed 
hectare 
(acres) 

Final  hec- 
tares 
(acres) 

Change 
hectares 
(acres) 

Proposed 
hectare 
(acres) 

Final  hec- 
tares 
(aaes) 

Change 
hectares 
(acres) 

Proposed 
hectare 
(acres) 

Final  hec- 
tares 
(acres) 

Ctiange 
hectares 
(acres) 

Proposed 
hectare 
(acres) 

Final  hec- 
tares 
(acres) 

Change  hec- 
tares (acres) 

Unit29  A-C  . 

(3.906) 

20.586 

(50.868) 

6.293 

(15.549) 

2.236 

(5.526) 

18.042 

(44.580) 

0 

■=     (0) 

0 

(0) 

0 

(0) 

(3.906) 
588 

(1,452) 

6,293 

(15,549) 

2^37 

(5,527) 

18,042 

(44.581) 

0 

(0) 
0 

(0) 
0 
(0) 

(0) 
-19.998 
(-49.416) 
0 
(0) 
0 

(1) 
0 

(1) 
0 
(0) 
0 

(0) 
0 
(0) 

(5 
0 
(0 
94 
(233) 
0 
(0) 
0 
(0) 
0 

(0) 
761 

(1.880) 
0 

•      (0) 

(5) 
118 

(291) 
95 

(234) 
0 

(0) 
0 
(0) 
0 

(0) 
0 

(0) 
0 
(0) 

(0) 

118 

(291) 

0 

(1) 
0 
(0) 
0 
(0) 
0 
(0) 
-761 
(-1,880) 
0 
(0) 

(115.004) 

20.468 

(50.576) 

4.079 

(10,080) 

6.163 

(15.228) 

790 

(1.951) 

2.319 

(5.729) 

958 

(2.366) 

97 

(239) 

(115.004 

20.268 

(50.081) 

4.079 

(10.079) 

6.163 

(15,228) 

789 

(1,951) 

0 

(0) 
0 
(0) 
0 
(0) 

(0) 

-200 

(-495) 

0 

(-1) 

0 

(0) 
0 

(0) 

-2.319 

(-5.729) 

-958 

(-2.366) 

-97 

(-239) 

(118.915) 

41.054 

(101.444) 

10.466 

(25.862) 

8.399 

(20.754) 

18.831 

(46.531) 

2,319 

(5,729) 

1,718 

(4,246) 

97 

(239) 

(118.915) 
20.974 
(51,824) 
10.466 
(25.862) 
8.399 
(20.755) 
18.831 
(46.531) 
0 

(0) 
0 

(0) 
0 
(0) 

(0) 
20  081 

Unit  30 

Unit  31  

(-49,620) 
0 
(0) 
0 

0) 

Q 

Unit  32  

Unit  33  A-C 
Unit  34 

(0) 

-2,319 

(-5,729) 

-1.718 

(-4.246) 

-97 

(-239) 

Unit  35 

• 

al 

74.307 
(183.960) 

42.121 
(104.427) 

-32.186 
(-79,532) 

6.963 
(17.206) 

2,507 
6.194) 

-4.456 
(-11.012) 

388.509 
(948,992) 

301,674 
(734.480) 

-86.834          469.779 
(-214.513     (1.150.124) 

344.004 
(839.460) 

- 125.775 
(-310.664) 

)  Shnrnp: 

Vamal  Pool  Tadpo 
Unit  1 

17 

(42) 

6.226 

(15.383) 

0 

(0) 

127 

(313) 

5.187 

(12.816) 

0 

(0) 

2.035 

(5.028) 

6 

(16) 

0 

(0) 

130 

(321) 

760 

(1.879) 

0 

(0) 

0 

(0) 

10 

(24) 

3 

(8) 

13.943 

(34.452) 

85 

(209) 

0 

(0) 

17 

(41) 

6.000 

(14.826) 

0 

(0) 

36 

(89) 

1,307 

(3,230) 

0 

(0) 
0 
(0) 
0 

(0) 

0 

(0) 

125 

(310) 

12 

(31) 

0 

(0) 

0 

(0) 

287 

(709) 

0 

(0) 

15,886 

(39^53) 

77 

(190) 

0 

(0) 

0 

(-1) 

-226 

(-557) 

0 

(0) 

-91 

(-224) 

-3.880 

(-9,586) 

0 

(0) 

-2,035 

(-5,028) 

-6 

(-16) 

0 

(0) 

-4 

(-11) 

-748 

(-1,848) 

0 

(0) 

0 

(0) 

277 

(685) 

-3 

(-8) 

1,943 

(4.801) 

-8 

(-19) 

0 

(0) 

0 
(0) 
437 
(1.081) 
0 
(0) 
0 
(0) 
0 
(0) 
0 
(0) 
0 

(0) 
0 

(0) 

630 

(1,557) 

0 

(0) 

1,038 

(2,565) 

0 

(0) 

0 

(0) 

0 

(0) 

11 

(26) 
3,096 
(7,649) 
174 
(430) 
348 
(861) 

0 

(0) 

287 

(709) 

0 

'? 
(0) 

0 
(0) 

0 
(0) 

0 
(0> 

0 
(0) 

0 
(0) 

0 

(0) 

488 

(1.205) 

0 

<? 
(0) 

0 
(0) 

0 
(0) 

0 

(1) 

170 

(419) 

86 

(212) 

0 

(0) 
-151 
(-372) 
0 
(0) 
0 

(0) 
0 
(0) 
0 
(0) 
0 

(0) 
0 

(0) 

-630 

(-1,557) 

0 

(0) 

-550 

(-1,360) 

0 

(0) 

0 

(0) 

0 

(0) 

-11 

(-26) 

-3,095 

(-7.648 

-4 

(-11) 

-263 

(-649) 

1,832 

(4.527) 

13,783 

(34.058) 

23.883 

(59.015) 

15.848 

(39.161) 

531 

(1,313) 

526 

(1.299) 

818 

(2,021) 

14,859 

(36,717) 

28.433 

(70.256) 

62 

(153) 

32.812 

(81.077) 

603 

(1,490) 

9,408 

(23,246) 

448 

(1,108) 

71,062 

(175.592) 

38.872 

(96.052) 

482 

(1.190) 

2.845 

(7.030) 

1,417 
(3,502) 
13,867 
(34,265) 
19,438 
(48,030) 
13,922 
(34,401) 
1 

(3) 

397 

(980) 

536 

(1,324) 

9,851 

(24,341) 

18,856 

(46,593) 

53 

(130) 

26,195 

(64,727, 

448 

(1,106) 

6.606 

(16.323) 

38 

(93) 

24.840 

(61.379) 

4.944 

(12.216) 

483 

(1.193) 

2.981 

(7.367) 

-415 

(-1.025) 

84 

(207) 

-4,445 

(-10,985) 

-1,926 

(-4,760) 

-530 

(-1,310) 

-129 

(-319) 

-282 

(-697) 

-5,009 

(-12,376) 

-9.577 

(-23.663) 

-9 

(-23) 

-6,617 

(-16,350) 

-155 

(-384 

-2,802 

(-6,923) 

-410 

(-1,015) 

-46,222 

(-114,213) 

-33,928 

(-83,836) 

1 

(3) 
136 
(337) 

1,849 

(4,569) 

20,446 

(50,522) 

23,883 

(59,015) 

15,975 

(39,474) 

5,718 

(14.129) 

526 

(1.299) 

2.853 

(7.049) 

14.866 

(36.733) 

29,063 

(71,813) 

192 

(474) 

34,610 

(85,521) 

603 

(1,490) 

9,408 

(23,246) 

458 

(1,132) 

71,076 

(175,626) 

55,91 1 

(138.153) 

740 

(1.829) 

3.193 

(7.891) 

1.434 

(3.543) 

20.154 

(49.799) 

19.438 

(48.030) 

13.958 

(34,490) 

1,308 

(3,233) 

397 

(980) 

536 

(1,324) 

9,851 

(24.341) 

18.856 

.      (46.593) 

178 

(440) 

26.695 

(65.963) 

448 

(1,106) 

6,606 

(16.323) 

325 

(802) 

24.840 

(61,379) 

20,830 

(51,470) 

729 

(1,802) 

3,067 

(7,579) 

-415 

(-1.026) 

-293 

(-723) 

-4.445 

(-10.985) 

-2.017 

(-4.984) 

-4.410 

(-10.896) 

-129 

(-319) 

-2.317 

(-5.725) 

-5,015 

(-12.392) 

-10.207 

(-25.220) 

-14 

(-34) 

-7.915 

(-19.558) 

-155 

(-384 

-2,802 

(-6,923) 

-133 

(-133) 

-46,236 

(-114,247) 

-35,080 

(-86,683) 

-11 

(-27) 

-126 

(-312) 

Unit  2  

. 

Unit  3 

Unit  4  

Unit  5  

Unite  ...'. 

Unit  7 

Unit  8  „ 

Unit  9  , 

Unit  10 

Unit  11  , 

Unit  12 

Unit  13 

Unit  14  

Unit  15 

* 

Unit  16 

Unit  17 

Unit  18 

U 

Speoes  to 

28.612 
(82.942) 

23.830 
(70.678) 

-4,782 
(-12^64) 

5,734 
(15,044) 

1.030 
(3,119) 

-4,704 
(-11,925) 

266.162 
(662.872) 

151.876 
(385.707) 

-114,286 
(-277,164) 

300.508 
(760.858) 

176,736 
(459,505) 

-123,772 
(-301,353) 

wfoam: 

Butte  County  Mead 
Unit  1  

0 

(0) 
0 

(0) 
9 
(22) 
0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 

(0) 
0 

(0) 

-9 

(-22) 

0 

(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

d 

(0) 

0 
(0) 

0 
(0) 

6,105 
(15,086) 
3.508 
(8.667) 
1.687 
(4.169) 
5.011 
(12,382) 

5.608 

(13.858) 

2,413 

(5,964) 

414 

(1.022) 

4.230 

(10,451) 

-497 

(-1,228) 

-1,094 

(-2,704) 

-1,274 

(-3.147) 

-781 

(-1.931) 

6,105 
(15,086) 
3,508 
(8,667) 
1,696 
(4.191) 
5.011 
(12.382) 

5,608 

(13,858) 

2,413 

(5,964) 

414 

(1,022) 

4,230 

(10,451) 

-497 

(-1,228) 

-1.094 

(-2,704) 

-1,283 

(-3,169) 

-781 

(-1.931) 

Unit  2 

Unit  3 

Unit  4  

il 

Species  10 

9 
(22) 

0 
(0) 

-9 
(-22) 

0 
(0) 

0 
(0) 

0 

(0) 

16,311 
(40.304) 

12,665 
(31.294) 

-3.646 

(-9.010) 

16.320 
(40.326) 

12,665 
(31,294) 

-3.655 
(-9.032) 

Kds; 

Contra  Costa  (joklf 
Unit  1  

0 
(0) 
0 

.      (0) 

0 

(0) 

1.954 

(4.828) 

0 

(0) 
0 

(0) 
0 
(0) 

0 
(0) 

0 
<0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 

0 
(0) 

0 
(0) 

0 

(0) 

-1.954 

(-4.828) 

0 
(0) 

0 

(0) 
n 

0 

(0) 
0 

(0) 
0 
(0) 
122 
(301) 
0 
(0) 
0 

(0) 
291 
(718) 

0 

(0) 
0 
(0) 
0 
(0) 
0 

(0) 

0 

(0) 

0 

'      (0) 

40 

(99) 

0 
(0) 
0 
(0) 
0 

(0) 

-122 

(-301) 

0 

(0) 

0 

(0) 

-251 

(-619) 

1.067 

(2.637) 

411 

(1.016) 

240 

(594) 

5.809 

(14.355) 

410 

(1.014) 

242 

(599) 

1.088 

(2.686) 

1.067 

(2.637) 

411 

(1.016) 

275 

(678) 

4.304 

(10.636) 

353 

(872) 

162 

(399) 

1.289 

(3,185) 

0 
(0) 
0 

(0) 

34 

(84) 

-1.505 

(-3.719) 

-57 

(-142) 

-81 

(-200) 

201 

(497) 

1.067 

(2.637) 

411 

(1,016) 

240 

(594) 

7,885 

(19,484) 

410 

(1.014) 

242 

(599) 

1.378 

(3.406) 

1,067 

(2,637) 

411 

(1.016) 

275 

(678) 

4.305 

(10.637) 

353 

(872) 

162 

(399) 

1.329 

(3.284) 

0 

(0) 
0 

(0) 

34 

(84) 

-3.581 

(-8.847) 

-57 

(-142) 

-81 

(-200) 

-49 

(-122) 

Unit  2  

Unit  3  

Unit  4  

Unit5A-B 

Unit  6  

■•- 

,    Unit  7  

' 

& 

(0)                 (0)1 
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Table  1.— Approximate  Areas  of  Critical  Habitat  for  the  Vernal  Pool  Crustaceans  and  Plants  in  California 

and  Oregon— Continued 


Federal  lands 

Stale/County  lands 

Privaie  lands 

ToW  lands 

Proposed 
hectare 
(acres) 

Final  hec- 
tares 
(acres) 

Change 
hectares 
(acres) 

Proposed 
hectare 
(acres) 

Final  hec- 
tares 
(acres) 

Change 
hectares 
(acres) 

Proposed 
hectare 
(acres) 

Final  hec- 
tares 
(acres) 

Change 
tMdaias 
(acres) 

hKtare 
(acres) 

Finaihw;- 
taias 
(acres) 

Change  hac- 
tafM(acfW) 

Unit  8          

448 
(1.108) 
3.370 

(8.326) 

287 

(709) 

2.782 

(6.874) 

-162 

(-400) 

-588 

(-1,452) 

0 

(0) 
2 
(4) 

0 

(0) 
0 
(0) 

0 

(0) 
J- 2 

(-4) 

10 

(24) 

0 

(1) 

38 

(93) 
0 
(1) 

28 

(68) 

0 

(0) 

458 
(1.132) 
3,372 
(8,331) 

325 

(802) 
2.782 
(6.874) 

-133 

Unit  9 

(-331) 
-589 

(-1.457) 

5.772 
(14262) 

3.069 

(7.582) 

-2,703 
(-6,680) 

414 

(1.023) 

40 
(99) 

-374 
(-924) 

9,279 
(22.928) 

7,899 
(19,517) 

-1.380 

(-3.411) 

15,465 
(38213) 

11.008 
(27.199) 

-4.457 

(-11.014) 

Hoovers  Spurge: 

Unit  1    

0 

(0) 

0 

(0) 

5,187 

(12.816) 

0 

(0) 

0 

(0) 

3,232 

(7.985) 

13 

(33) 

0 

(0) 

0 

(0) 

1.307 

(3.230) 

0 

(0) 

0 

(0) 

5,865 

(14.493) 

14 

(33) 

0 
(0) 
0 
(0) 
-3,880 
(-9,586) 
0 

(0) 
0 
(0) 
2,633 
(6,508) 
0 
(0) 

0 

(1) 
0 

(0) 
0 

(0) 
0 

(0) 

24 

(60) 

0 

(0) 
355 
(877) 

0 
(0) 

0 
(0) 

0 
(0) 

0 

(0) 

17 

(41) 

0 

(0) 

88 

■     (218) 

0 
(-1) 
0 
(0) 
0 

(0) 
0 
(0) 
-7 
(-19) 
0 

(0) 

-267 

(-659) 

11.673 

(28.844) 

979 

(2.418) 
531 

(1.313) 

16.839 
(41.609) 

19.826 
(48.969) 

11.078 
(27.374) 

12,007 
(29,668) 

10,159 
(25,102) 
979 
(2,418> 
1 

(3) 

15.799 

(39.038) 

14.353 

(35.466) 

831 

(2.054) 

9.424 

(23.286) 

-1.514 

(-3.742) 

0 

(0) 

-530 

(-1.310) 

-1.041 

(-2.571) 

-5.473 

(-13.523) 

-10,247 

(-25,320) 

-2,583 

(-6,382) 

11,674 

(28.845) 

979 

(2.418) 

5.718 

(14.129) 

16.839 

(41.609) 

19.850 

(49.049) 

14.310 

(35.359) 

-  12.375 

(30.578) 

10.159 

(25.102) 

979 

(2,418) 

1,308 

!3233) 

15,799 

(39,038) 

14,370 

(35.508) 

6.696 

(16.547) 

9.526 

(23.537) 

-1.515 

Unit  2 

(-3.743) 
0 

Unit  3       

(0) 
-4,410 

Unit  4  

( -  10,896) 
-1.041 

Unit  5                    

(-2.571) 
-5.480 

Unit  6  

(-13.541) 
-7.614 

Unit  7A  -0         

(-18.812) 
-2.849 

(-7.041) 

Species  total 

8.432 
(20.834) 

7.186 
(17,756) 

-1,246 
(-3,078) 

380 

(938) 

105 
(259) 

-275 
(-679) 

72,933 
(180.215) 

51.545 
(127.368) 

-21,388 
(-52,847) 

81.744 
(201.967) 

58.836 

(145.383) 

322.906 

( -  56.60^) 

Fleshy  Owl's-Clovef: 

Unit  1  

0 

(0) 
0 

(0) 

427 

(1.056) 

5 

(13) 

0 

(0) 
150 
(371) 

0 

(0) 

0 

(0) 

-    3 

(8) 

5 

(13) 

0 

(0) 

142 

(350) 

0 
(0) 
0 
(0) 

-424 

(-1.048) 

0 

(0) 

0 

(0) 

-8 

(-21) 

0 
(0) 

0 
(0) 

11 

(26) 
56 

(139) 
0 

(1) 
174 
(429) 

0 

(0) 
0 
(0) 
0 

(0) 

231 

(56) 

0 

(0) 

170 

(419) 

0 

(0) 
0 

(0) 

-11 

(-26) 

-33 

(-83) 

0 

(-1) 

-4 

(-10) 

1.051 
(2,588) 
M.131 

(34.917) 

62,915 

(155,460) 

33,009 

(81.565) 
11,888 

(29.374) 
1.399 
(3,458) 

980 
(2,422) 
13,640 

(33,705) 

55,839 

(137,977) 

30,710 

(75,884) 
10,686 

(26,406) 
1,412 
(3,488) 

-71" 

(-176) 

-490 

(-1212) 

-7,076 

(-17,483) 

-2299 

(-5,681) 

-1,202 

(-2,968) 

12 

(30) 

1.051 

(2.598) 

14.131 

(34.917) 

63.353 

(156.542) 

33.071 

(81.717) 

11.888 

(29.375) 

1,723 

(4,258) 

960 

(2.422) 

13.640 

(33.705) 

55.842 

(137.985) 

30.738 

(75,954) 

10,686 

(26,406) 

1.723 

(4.258) 

-71 

Unit  2       

(-176) 
-490 

Unit  3  A-8 

(-1212) 
-  7.510 

Unit  4  

(-18.557) 
-2.332 

Unit  5  

(-5,763) 
-1201 

Unit6  A-e  

(-2,969) 
0 

(0) 

Species  total 

583 
(1,440) 

150 
(371) 

-433 

(-1,069) 

241 
(585) 

193 
(476) 

-48 

(-119) 

124.303 
(307.372) 

113,268 
(279.882) 

-11,125 
(-27.490) 

125217 
309.407 

113.611 
280.729 

-11,606 

(-28,678) 

Colusa  Grass: 

Unit  1     

ix 

(322) 

94 

(233) 

0 

(0) 

0 

(0) 

0 

(0) 

427 

(1.055) 

1.422 

(3,514) 

1,849 

(4,569) 

125 

(310) 

0 

(0) 

0 

(0) 
0 

(0) 
0 
(0) 
3 

(8) 
2.927 
(7.232) 
2.930 
(7,240) 

-6 

(-12) 

-94 

(-233) 

0 

(0) 

0 

(0) 

0 

(0) 

-424 

(-1.047) 

1.505 

(3.718) 

1,081. 

(2.671) 

0 
(0) 
258 
(637) 
0 
(0) 
0 

(0) 
25 
(61) 
11 
(26) 
0 

(0) 
35 
(87) 

(j 

(0) 

161 

(399) 

0 

(0) 

0 

(0) 

17 

(41) 

0 

(0) 

0 

(0) 
17 
(41) 

0 

(0) 

-96 

(-238) 

0 

(0) 

0 

(0) 

-8 

(-20) 

11 

(-26) 

0 

(0) 

-18 

(-46) 

62 

(152) 
6.801 
(16.805) 
16.475 
(40.709) 
35.134 
(86,814) 
19.825 
(48.988) 
45,204 

(111.698) 

6.741 

(16.656) 

106.904 

(264.156) 

53 

(130) 

6.878 

(16.995) 

15.544 

(38.408) 

28.657 

(70,810) 

14.353 

(35.466) 

37.685 

(93.118) 

2.562 

(6.330) 

83.257 

(205,724) 

-9 

(-22) 

77 

(190) 

-931 

(-2,301) 

-6,477 

(-16,004) 

-5.472 

(-13.522) 

-7,519 

(-18.580) 

-4.179 

(-10.326) 

-23.647 

(-58.432) 

192 

(474) 

7,153 

(17.675) 

16.475 

(40.709) 

35.134 

(86,814) 

19,850 

(49,049) 

45.642 

(112.779) 

8.163 

(20.170) 

106.788 

(268.812) 

178 

(440) 

7.039 

(17.394) 

15.544 

(38,408) 

2e«S7 

(70,810) 

14.370 

(35.508) 

37.688 

(93.125) 

5.489 

(13.562) 

86.203 

(213.005) 

1 . 

-14 

Unit  2  

(-34) 
-114 

Unit  3    ; 

(-281) 
-931 

Unit  4  

(-2,301) 
-6,477 

Unit  5 

(-16,004) 
-5,480 

Unit  6 

(-13.541) 
-7.954 

Unit7A-B 

(-19.654) 
-2.674 

Species  total      

(-6.608) 
-22.585 

(-56.807) 

Greene's  Tuctoria: 

Unit  1     

903 

(2^31) 
0 
(0) 
0 

(0) 

0 

(0) 

5,187 

(12,816) 

0 

(0) 

427 

(1.056) 

0 

(0) 

619 

(1,530) 

0 

(0) 

0 

(0) 
0 
(0) 
1,307 
(3.230) 
0 
(0) 
3 

(8) 
0 
(0) 

-284 

(-701) 
0 

(0) 
0 
(0) 
0 

(0) 

-3.880 

(-9,586) 

0 

(0) 

-424 

-(1.048) 

0 

(0) 

0 

(0) 
0 

(1) 
0 
(0) 
0 

(0) 
0 

(0) 
0 
<0) 

11 

(26) 
0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

0 

(0) 
0 

(-1) 

0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 

-11 

(-26) 
0 
(0) 

70 

(172) 

11.673 

(28.844) 

979 

(2.418) 

299 

(738) 

531 

(-1.313) 

36.414 

(89.978) 

73.269 

(181,045) 

13,222 

(32.670) 

70 

(172) 

10,159 

(25,102) 

979 

(2.418) 

125 

(309) 

1 

(3) 
29.588 
(73.111) 
54,008 
(133,452) 
11,126 
(27,491) 

0 

(0) 

-1.514 

(-3.742) 

0 

(0) 

-174 

(-429) 

-530 

(-1,310) 

-6.828 

(-16.867) 

-19261 

( -  47.593) 

-2.096 

(-5.179) 

972 

(2.403) 

11.674 

(28.845) 

979 

(2.418) 

299 

(738) 

5.718 

(14.129) 

-36.414 

(89.978) 

73.707 

(182.127) 

13.222 

(32.670) 

689 

(1.703) 

10,159 

(25.102) 

979 

(2.418) 

125 

(309) 

1.306 

(3233) 

29.588 

(73.111) 

54.011 

(133.460) 

11,126 

(27.491) 

-283 

Unit  2 

(-700) 
-1.515 

Unit  3  ....^ 

Unit  4 , 

Units 

(-3.743) 

0 

(0) 

-174 

(-429) 

-4.410 

Unit  6 

(-10,886) 
-6.826 

Unit  7        

(-16.867) 
-19.895 

Unit  8  

(-48.667) 
-2,096 

(-5,179) 

-6.517 
(16.103) 

1,929 
(4,768) 

-4,587 
(-11.335) 

-11 
(27) 

0 

(0) 

-11 
(-27) 

136,456 
(337.178) 

106,055 
(262.059) 

-30.401 
(-75.119) 

142.984 
(353.308) 

107.985 
(266327) 

-34,999 

(-86,481) 

Hairy  Orcutt  Grass: 

Unit  1    

0 
(0) 
0 
(0) 

0 
(0) 

0 
(0) 

0 
(0) 
0 
(0) 

0 
(0) 
0 
(0) 

0 

(0) 
0 
(0) 

0 

(0) 
0 
<0) 

8.748 

(21,617) 

979 

(2,418) 

7.813 

(19.306) 

979 

(2,418) 

-935 

(-2.311) 
0 
(0) 

8.748 

(21.617) 

979 

(2.418) 

7.813 

(19,306) 

979 

(2,418) 

-935 

Unit  2 

(-2.311) 
0 

(0) 
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Table  1.— 4pproximate  Areas  of  Critical  Habitat  for  the  Vernal  Pool  Crustaceans  and  Plants  in  California 

AND  Oregon — Continued 


Federal  lands 


Proposed 
hectare 
(acres) 


Final  hec- 
tares 
(acres) 


Change 
hectares 
(acres) 


State/County  lands 


Proposed 
hectare 
(acres) 


Final  hec- 
tares 
(acres) 


Change 
hectares 
(acres) 


Pnvate  lands 


Proposed 
hectare 
(acres) 


Final  hec- 
tares 
(acres) 


Change 
hectares 
(acres) 


Total  lands 


Proposed 
hectare 
(acres) 


Final  hec- 
tares 
(acres) 


Char)ge  hec- 
tares (acres) 


UnK^. 
Uni4  . 

Units  . 
Unite  . 


5,187 

(12,816) 

7 

<17) 

0 

(0) 
0 
(0) 


1.307 

(3530) 

7 

(17) 

0 

(0) 
0 
(0) 


-3,880 

(-9,586) 

0 

(0) 
0 
(0) 
0 
(0) 


-0 

(0) 
25 

(61) 
0 
(0) 
4 

(10) 


0 

(0) 

17 

(41) 

0 
(0) 

0 
(0) 


.   0 

(0) 

-8 

(-20) 

0 

(0) 

-4 

(-IB) 


531 
(1.313) 
25,286 

(62.482) 
9,065 

(22,448) 
15,820 

(39,090) 


1 

(3) 
19,664 
(48,590) 
9,029 
(22,311) 
14,426 
(35,646) 


-530 

(-1,310) 

-5.622 

(-13.892) 

-56 

(-137) 

-1,394 

(-3.444) 


5,718 
(14,129) 
25,318 
(62.560) 
9,085 
(22.448) 
15,824 
(39,100) 


1,308 
(3,233) 
19,688 

(48,649) 
9,029 

(22.311) 
14,426 

(35,646) 


Species  to  sJ 


5,194 
(12,833) 


Sacramento  Orcutt 
Unit  1  


jrass: 


Unit2 
Unit  3 


Spades  to  il 


San  Joaquin  Valley 
Grass: 
Uniti    . 


>cutt 


Unit  2 

Unit  3  „. 

Unit  4 

Unit  5  /V-B  . ... 
Unit  6  A-B  ~.. 


Species  tol  il 


Slender  Orcutt  Gras 
Unit  1  A-t  .. 


Unit  2  A-C 

Unit  3 

Unit  4  

UnilSA-e 
Unit  6  

Species  totil 


0 
(0) 
0 

(0) 
0 
(0) 


427 
(1.056) 
0 
(0) 
0 
(0) 
0 

(0) 

ISO 

(370) 

0 

(0) 


577 
(1,426) 


18,527 

(45,780) 

33 

(81) 

6,226 

(15,384) 

0 

(0) 
0 

(0) 
0 
(0) 


24.786 

(61.245) 


1.314 
(3,247) 


-3.880 
(-9,586) 


29 

(71) 


17 
(41) 


-12 

(-30) 


60,449 
(149,368) 


51,912 
(128^74) 


-8.537 
(-21,094) 


65,671 
(162,272) 


53,?43 
(131,562) 


0 
(0) 
0 

(0) 
0 
(0) 


0 
(0) 


3 

(8) 

0 
(0) 

0 
(0) 

0 

(0) 
142 
(350) 

0 
(0) 


145 

(358) 


9.306 

(22,994) 

33 

(81) 

6.005 

(14,839) 

0 

(0) 
0 

(0) 
0 
(0) 


15,344 

(37,914) 


0 
(0) 
0 

(0) 
0 
(0) 


-424 

(-1.048) 

0 

(0) 

0 

(0) 
0 
(0) 
-8 
(-20) 
0 
(0) 


-432 

-(1.068) 


3 
(7) 
0 
(0) 
247 
(610) 


3 

(7) 
0 

(0) 
0 
(0) 


0 

(0) 
0 

(0) 

-247 

(-610) 


250 

(617) 


-247 
(-610) 


11 
(26) 

0 
(0) 

0 
(0) 

0 

(1) 

0 

(0) 
199 

(491) 


210 
(518) 


-9.221 
(-22.786)1 
0 

(0) 
-221 
(-545) 
0 

(0) 
0 

(0) 
0 
(0) 


-9.442 
(-23,331) 


37 

(92) 

0 

(0) 

437 

(1,080) 

0 

(1) 

5 

(13) 

0 

(0) 


480 

(1.186) 


0 

(0) 
0 
(0) 
0 

(0) 
0 

(0) 

170 

(419) 

88 

(218) 


258 
(637) 


0 

(0) 
0 

(0) 

287 

(709) 

0 

(0) 
5 
(13) 
0 
(0) 


-11 

(-26) 

0 

(0) 

0 

(0) 
0 

(-1) 

170 
(419) 
-111 
(-273) 


48 
(119) 


292 

(721) 


-37 

(-92) 
0 

(0) 

-150 

(-371) 

0 

(-1) 
0 

(0) 
0 

(0) 


-188 
(-465) 


26 

(65) 

8.853 

(21.875) 

15,503 

(38,308) 


24.382 
(60,248) 


45,205 

(111.701) 

21.495 

(53.114) 

20.936 

(51,733) 

3,233 

(7,989) 

1,573 

(3.888) 

7,829 

(19,345) 


100,273 
247.770 


4,702 

(11,618) 

5,067 

(12,520) 

13,783 

(34.056) 

11.673 

(28.844) 

1,691 

(4,178) 

8,853 

(21,875) 


45,769 

(113>093) 


11 

-(27) 

6,774 

(16,738) 

14,196 

(35,078) 


20,981 
(51,842) 


37,685 

(93,118) 

13,012 

(32,152) 

18,267 

(45,137) 

3,016 

(7,451) 

1,412 

(3,488) 

6,081 

(15,026) 


79,472 
196,373 


(4,198) 
4,161 

(10.282) 
13,465 

(33.272) 
10,159 

(25,102) 
1,691 
(4,178) 
6,774 

(16,738) 


-16 

(-38) 

-2,079 

(-5,137) 

-1,307 

(-3,230) 


-3,402 
(-8,406) 


-7,521 

18,583) 
-8,483 

20,962) 

-2,669 

-6,596) 

-218 

(-538) 
-162 

(-400) 
-1,748 
-4,319) 


-20.801 
(-51.397) 


-3,003 
-7,420) 

-906 
-2,238) 

-318 
(-786) 
-1,514 
-3,742) 
0 
(0) 
-2,079 
-5,137) 


37,949     -7,820 
(93,771)   (-19,322) 


29 

(72) 

8,853 

(21,875) 

15,750 

(38,918) 


14 

(34) 

6,774 

(16,738) 

14,196 

(35,078) 


24.632 
(60,865) 


45.643 

(112.783) 

21,495 

(53,114) 

20,936 

(51,733) 

3,234 

(7,990) 

1,723 

(4^58) 

8,028 

(19,836) 


101,059 
(249,714) 


23,266 

(57,490) 

5,100 

(12,601) 

20,446 

(50,522) 

11,674 

(28,845) 

1,696 

(4,191) 

8,853 

(21,875) 


71,035 

(175,524) 


20,984 
(51,850) 


37.688 

(93,125) 
13,012 

(32,152) 
18,267 

(45,137) 
3,016 
(7,451) 
1,723 
(4,258) 
6,169 

(15543) 


79,875 
(197,367) 


11,005 

(27,192) 

4,194 

(10,364) 

19,757 

(48.820) 

10.159 

(25.102) 

1,696 

(4.191) 

6.774 

(16.738) 


53.585 

(132.406) 


4,410 

(-10.896) 

-5,630 

(-13,911) 

-56 

(-137) 

-1,398 

(-3,454) 


-12,428 
(-30,710) 


-15 

(-38) 

-2,079 

(-5,137) 

-1,554 

(-3,840) 


-3,649 
(-9,015) 


-7.955 

(-19,658) 

-8,483 

(-20,962) 

-2,669 

(-6,596) 

-218 

(-539) 

0 

(0) 

-1.859 

(-4,593) 


-21,185 
-52,347) 


-12,261 

(-30598) 

-905 

-2,237) 

-689 

(-1,702) 

-1,615 

( -  3,743) 

0 

(0) 

-2,079 

(-5,137) 


-17,450 
(-43,118) 


Note:  Table  area  festimates  do  not  reflect  the  exclusion  of  National  Wildlife  Refuge  lands.  National  fish  hatchery  lands.  State  lands  within  ecological  reserves  and  wildlife  management  areas, 
and  lands  within  Ihe  (o«owing  California  counties:  Butte,  Madera,  Merced,  Sacramento,  and  Solano  from  the  final  designation  pursuant  to  section  4(b)(2)  of  tfie  Act. 


Table  2 

approximate 


Laid 


ownership  of 
ireas  of  critical  habitat  for 


the  vernal  pool  crustaceans  and  plants 
in  California  and  Oregon. 


Vernal  Pool  Critical  Habitat— Ownership  for  All  Units  Combined 


Federal: 

Air  Force 

Army 

Other  Mllit4ry 

*BLM 

Bureau  of 
Fish  and  V<ildlife 
Forest  Senri 
National 


Reclamation  ... 
Service 

ice 

Service 


Pi  irk 


Proposed  critical  habitat 


Hectares 


(Acres) 


Final  critical  habitat 


Hectares 


6,276 

22,538 

258 

12,007 

8 

22,153 

36.901 

60 


(15,509) 
(55.692) 

(638) 

(29,671) 

(20) 

(54,742) 

(91,185) 

(148) 


0 

2,928 

140 

15,155 

8 

13,394 

29,590 

2 


(Acres) 


(1) 

(7,234) 

(345) 

(37,449) 

(20) 

(33,097) 

(73,118) 

(5) 


Amount  of  change 


Hectares 


-6,276 

19,610 

-119 

3,148 

0 

-8,759 

-7,311 

-58 


(Acres) 


(-15,508) 

(-48,458) 

(-293) 

•(7,778) 

(0) 

(-21,645) 

(-18,067) 

(-143) 
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Vernal  Pool  Critical  Habitat— Ownership  for  All  Units  Combined— Continued 


• 

Proposed  critical  habitat 

Final  critKal  habitat 

Amount  of  change 

Hectares 

(Acres) 

Hectares 

(Acres) 

Hectares 

(Acres) 

Total  Federal  

100,203 

(247.605) 

61,216 

(151,268) 

-38,986 

(-96.337) 

State/County/City: 

City/County  Park 

2 

5,529 

79 

260 

1,447 

(4) 

(13,66?) 

(194) 

(642) 

(3,575) 

0 

1.363 

0 

318 

17 

(0) 

(3,369) 

(0) 

(787) 

(41) 

-2 

-4,165 

-79 

59 

-1,430 

(-4) 

CDFG 

State 

State  Land  Commission 

(-10,293) 

(-194) 

•(145) 

State  Parks  &  Recreation  

(-3.534) 

Total  State/County/City 

7.316 

(18.077) 

•     1,698 

(4,197) 

-5,617 

(-13.880) 

Private  (Conservation): 

CDFG  Administered 

.      33,873 

453 

8,844 

17,383 

688 

(83,701) 

(1,120) 

(21,853) 

(42,954) 

(1,699) 

390 

0 

7,687 

16,676 

617 

(963) 

(0) 

(18,995) 

(41,207) 

(1.525) 

-33.483 

-453 

-1.157 

-707 

-70 

(-82,738) 
(-1,120) 
(-2.858) 
(-1.747) 

Other  Conservancy 

TNC"  Owned 

TNC  Easement  

WRP**  Easement „ 

(-174) 

Total  Private  (Conservation) 

Private  (All  Other)   

61,240 
502,972 

(151,327) 
(1,242,866) 

25,370 
418,012 

(62,690) 
(1,032,489) 

-35.870 
-84,960 

(-88,637) 
(-209,851) 

Grand  Total  

671,730 

(1,659.875) 

502,488 

(1,241,145) 

- 169,242 

(-418,027) 

*  Increase  in  acreage  stvown  for  these  categories  is  due  to  use  of  updated  ownership  data  for  final  critical  habitat  cakrulations.  Updated  data 
was  received  after  proposed  critk:al  habitat  cak;ulatk>ns  had  been  completed. 

**  TNC  =  The  Nature  Conservancy;  WRP  =  Wetlands  Reserve  Program 

Note:  Table  area  estimates  do  not  reflect  the  exclusion  of  National  Wildlife  Refuge  lands.  National  fish  hatctiery  lands.  State  lands  within  eco- 
togical  reserves  and  wildlife  management  areas,  and  lands  within  the  following  California  counties:  Butte,  Madera,  Merced,  Sacramento,  and  So- 
lano from  the  final  designation  pursuant  to  section  4(b)(2)  of  the  Act. 


Description  of  Species  Specific  Criteria 
and  Critical  Habitat  Units 

As  discussed  in  the"Exclusions  Under 
Section  4(b)(2)  of  the  Act"  section  of 
this  final  rule,  we  have  excluded  from 
the  final  designation  National  Wildlife 
Refuge  lands,  National  fish  hatchery 
lands.  State  wildlife  areas  and 
ecologiccil  reserves,  as  well  as  all  critical 
habitat  luiits  in  the  following  California 
counties:  Butte,  Madera,  Merced, 
Sacramento,  and  Solano.  The 
descriptions  below  are  for  the  imits 
entirely  or  partially  included  in  the  final 
critical  habitat  designation.  The 
descriptions,  including  acreage  of  luiits, 
do  not  necessarily  reflect  all  of  the 
subsequent  exclusions  of  areas  pursuant 
to  section  4(b)(2)  of  the  Act  in  the  final 
designation.  Please  refer  to  that  section 
of  the  rule  for  additional  discussion  of 
areas  excluded  from  the  final 
designation. 

Except  where  otherwise  noted,  all 
luiits  contain  known  occurrences  of  the 
species  in  question,  as  well  as  both  of 
the  PCEs  listed  above,  and  at  least  one 
of  the  specific  PCEs  of  the  species  [e.g., 
involving  specific  soil  types,  ponding 
depths).  Each  imit  was  chosen  for  its 
ability  to  advance  at  least  one  of  the 
conservation  criteria  listed  above. 

Conservancy  Fairy  Shrimp 

Most  occxurences  of  Conservancy 
fairy  shrimp  are  limited  to  large  clay- 


bottomed  pools  that  are  rare  within  the 
vernal  pool  landscapes  within 
California  (Vollmar  2002).  Helm  (1998) 
observed  that  most  Conservancy  fairy 
shrimp  occurrences  were  on  Anita. 
Pescadero,  or  Peters  Clay  soils. 
Conservancy  fairy  shrimp  are  typically 
found  in  turbid  and  large  ((0.4  ha  to  0.8 
ha)(l  to  2  ac))  to  very  large  ((35  ha  (88 
ac))  vernal  pools  (Helm  and  Vollmar 
2002).  However,  the  pools  inhabited  by 
conservancy  fairy  shrimp  near  the 
Montezuma  Hills  in  Solano  County  and 
in  Butte  County  are  relatively  small  and 
have  a  low  turbidity  (Vollmar  2002). 
The  species  is  foiuid  in  large  playa 
pools  on  Tuscan  or  Mehrten  geologic 
formations  and  on  Basin  Rim  landforms 
in  Tehama.  Merced,  and  Solano 
Counties  (Helm  1998)  on  various  soil 
types.  The  parent  material  of  vernal 
pools  greatly  influences  species 
composition  and  hydrologic  functioning 
of  the  vernal  pool  (Hanes  and  Stromberg 
1998;  Smith  and  Verrill  1998).  Soils 
beneath  vernal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  siuveys.  but  are  usually 
imdescribed  hydric  inclusions  that  vary 
by  location  (Holland  and  Dain  1990). 
The  Vina  Plains  area  in  Tehama  County 
supports  occurrences  of  the  species 
within  numerous  large  pools  throughout 
the  area  (Eriksen  and  Belk  1999;  Helm 
1998;  Hehn  and  Volhnar  2002).  The 
pools  in  the  Sacramento  National 


Wildlife  Refuge  area  in  Glenn  and 
Colusa  Counties  as  well  as  in  parts  of 
the  San  Luis  National  Refuge  Complex 
in  Merced  County  are  associated  with 
alkaline  sink  areas  and  tend  to  be  higher 
in  pH  and  salinity  than  in  other  pools 
where  the  species  is  found.  The  primary 
constituent  elements  of  critical  habitat 
for  Conservancy  fairy  shrimp  are  the 
habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inimdated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
Conservancy  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to 
large  playa  vernal  pools  often  foimd  on 
basin  rim  landforms  and  alkaline  soils, 
but  which  are  dry  during  the  summer 
and  do  not  necessarily  fill  with  water  ' 
every  year;  and 

(ii)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  intercormected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  called  vernal  pool 
complexes. 

These  features  contribute  to  the  filling 
and  drying  of  the  vernal  pool  and 
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maintain  sui  able  periods  of  pool 
inundation,  <  vater  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  grdwth  and  reproduction,  and 
dispersal,  bu :  not  necessarily  every  year. 


Unitl.  Vina 
Tehama  Covkities 
ha)) 


?)ains  Unit,  Butte  and 
(41,733  ac  (16.890 


This  unit  c  ontains  vernal  pools  found 


on  Anita  cla} 


(EPA  1994: 1  olland  1998;  Tehama 


County  1999 


and  Tuscan  loam  soils 


USDA  2001),  and 


represents  th  3  northern  extent  of 
Conservancy  fair>'  shrimp  range. 
Conservancy  fairy  shrimp  in  this  area 
occupy  vems  1  pools  that  are  classified 
as  Northern  I  lardpan  by  Sawyer  and 
Keeler-Wolf  1995)  and  occur  on  the 
Tuscan,  Red  Bluff,  and  Riverbank 
geologic  fora  ations.  Within  this  imit 

)ccur  in  complexes  with  a 
sizes,  from  over  several 


vernal  pools 
range  of  pool 
acres  (hectare  s)  to  less  than  a  0.1  ac  (500 
m^),  in  areas  )f  hiunmocky  ground  on 
old  terraces  a  bove  recent  river  flood 
plains  below  the  foothills  (Alexander 
and  Schlisinj  1997;  Keeler-Wolf  et  al. 
1998).  The  ui  lit  is  essential  to  ensure  the 
conservation  of  the  species  in  general, 
as  well  as  in  he  northern  extent  of  its 
:  range  (criterii  »n  1).  It  is  also  essential  to 
the  conservat  ion  of  the  ecological 
distribution  c  f  the  species,  because  of 
the  wide  ranj  e  of  occupied  pool  sizes 
and  because  1  he  combination  of  soils, 
geologic  form  ations,  and  pool  type  is 
not  otherwise  well  represented  for  the 
species  (crite  ion  2).  The  unit  is  also 
important  be(  ause  it  includes  relatively 
undistiubed,  aydrologically  intact 
vernal  pool  h  ibitats  that  will  likely 
continue  to  si  ipport  natiu-al  vernal  pool 
ecosystem  pr  )cesses  and  meet  the 
appropriate  habitat  conditions  for 
Conservancy  'airy  shrimp  (criterion  4), 
and  because  i  t  provides  seasonal  habitat 
for  waterfowl  and  other  migratory  bird 
species  that  aid  in  the  dispersal  of 


Conservancy 
pools  within 


airy  shrimp  among  vernal 
he  unit,  as  well  as 


between  othe  ■  habitats  across  the 
species  range  (criterion  3). 

The  majorii  y  of  the  lands  included 
within  this  ui  lit  are  privately  owned. 
This  unit  con  tains  The  Natiu^ 
Conservancy"  5  (TNC)  Vina  Plains 
preserve  as  w  ell  as  other  TNC  lands 
5,660  ac  (2,2f  4  ha)  and  conservation 
easements  10  870  ac  (4,348  ha).  The 
Natiu-£il  Resoi  irce  Conservation  Services 
(NRCS)  also  1  olds  Wetlands  Reserve 
Program  (WR ')  conservation  easements 
or  agreement!  on  142  ac  (57  ha). 

The  Vina  P  ains  Unit  extends  from 
south  of  Deer  Creek  to  north  of  Rock 
Creek  and  the  Chico  Airport  near  the 
City  of  Chico,  State  Highway  99  bisects 
this  unit.  Thei  western  boundary 


generally  parallels  the  Southern  Pacific 
Railway  line.  The  eastern  boundary  of 
this  unit  extends  to  the  boundary  of  the 
East  Red  Bluff  watershed. 

Unit  6,  Merced  Unit,  Merced  and 
Mariposa  Counties  (132,902  ac  (53.785 
ha}) 

This  unit  contains  Conservancy  fairy 
shrimp  occurrences  within  large  playa 
vernal  pools  found  on  Raynor  Cobbly 
clay  soils  on  the  Mehrten  Formation 
(EIP  Associates  1999;  CNDDB  2001). 
This  soil  and  geologic  formation 
combinatfon  is  not  represented  by  any 
of  the  other  units  (criterion  2).  The 
Merced  Unit  encompasses  the  largest 
block  of  pristine,  high-density  vernal 
pool  grasslands  remaining  in  California 
(Vollmar  2002).  The  relatively 
undistxu-bed,  hydrologically  intact 
condition  of  the  imit  increases  the 
likelihood  that  it  will  continue  to 
support  natural  vernal  pool  ecosystem 
processes  and  maintain  suitable  habitat 
conditions  for  Conservancy  fairy  shrimp 
(criterion  4).  The  Conservancy  fairy 
shrimp  occurrence  at  the  Flying  M 
Ranch  is  already  being  managed  through 
a  conservation  easement  with  TNC  that 
conserves  over  5,000  ac  (2,023  ha)  of 
vernal  pool  and  upland  habitat 
(criterion  4).  Land  ownership  within  the 
unit  includes  approximately  8  ac  (3  ha) 
of  Federal  leinds  and  TNC  has  a  total  of 
11,283  ac  (4,513  ha)  of  conservation 
easements  within  this  unit. 

A  majority  of  the  vernal  pool  habitat 
in  the  Merced  Unit  is  in  eastern  Merced 
County.  The  eastern  edge  of  the  unit 
overlaps  into  western  Mariposa  County, 
and  in  the  south,  it  extends  to  Deadman 
Creek.  The  northern  boundary  parallels 
the  Merced  River.  The  unit  is  located 
east  of  Highway  99  and  the  City  of 
Merced,  Planada,  and  Le  Grand.  The 
eastern  boundary  extends  into  the  low 
elevation  foothills  of  the  Sierra  Nevada. 

Unit  8.  Ventura  County  Unit.  Ventura 
County  (46.531  ac  (18.831  ha)) 

The  Ventura  County  Unit  is  located  in 
the  north-central  portion  of  Ventura 
County.  With  the  exception  of  1,951  ac 
(790  ha)  that  are  privately  owned,  all 
other  land  within  this  unit  occiu-s 
within  the  Los  Padres  National  Forest. 
Vernal  pool  fairy  shrimp  and 
Conservancy  fairy  shrimp  co-occur  at 
relatively  high-elevation  (5,500  ft  (1,700 
m))  forested  sites  within  this  unit.  This 
combination  of  attributes  is  ecologically 
unique  because  these  species  normally 
occur  at  much  lower  elevations  in 
grassland  habitat.  The  critical  habitat 
perimeter  encompasses  an  area  that  is 
known  to  contain  vernal  pool  and 
Conservancy  fairy  shrimp  and  isolated 
pools  that  provide  habitat  for  both 


species.  Few  fairy  shrimp  surveys  exist 
for  this  unit.  However,  listed  fairy 
shrimp  probably  occiu  at  several 
additional  locations  with  suitable 
ephemeral  aquatic  habitat.  A  further 
potential  benefit  of  designating  this  imit 
is  that  it  may  help  to  promote  efforts  to 
identify  and  proactively  manage  such 
locations,  which  are  not  typically 
associated  with  these  invertebrates.  The 
Ventiu-a  County  Unit  is  essential  for  the 
conservation  of  Conservancy  fairy 
shrimp  because  it  contains  high 
elevation  ephemeral  aquatic 
environments  that  are  rarely  associated 
with  fairy  shrimp  (criterion  2).  This  unit 
also  represents  the  extreme  southern 
end  of  the  species  range,  and  is  124  mi 
(200  km)  from  other  species  occurrences 
in  the  Great  Central  Valley  (criterion  1). 

Longhom  Fairy  Shrimp  Criteria 

Longhom  fairy  shrimp  occurrences 
are  highly  disjunct  and  scarce  within 
the  geographic  range  in  which  they 
occur.  There  are  fewer  areas  in  which 
this  species  is  known  to  occur  than  any 
other  listed  vernal  pool  crustacean.  The 
specific  pool  characteristics  that 
determine  suitability  for  longhorn  fairy 
shrimp  reproduction  and  growth  are  not 
well  understood.  We  identified  critical 
habitat  areas  essential  to  the 
conservation  of  longhom  fairy  shrimp  in 
three  areas  in  which  it  is  known  to 
occur.  In  determining  areas  that  are 
essential  to  conserve  longhom  fairy 
shrimp,  we  used  the  best  scientific  and 
commercial  data  available.  Longhorn 
fairy  shrimp  occurrences  are  known 
from  Contra  Costa  Coimty  to  San  Luis 
Obispo  County  with  an  elevational 
variation  of  near  15  m  (50  ft)  to  near  600 
m  (2,000  ft).  A  broad  distribution  of 
longhorn  fairy  shrimp  across  its 
geographical  and  elevational 
distribution  protects  the  natural 
environmental  processes  for  the  species 
and  provides  the  best  chance  for 
retaining  the  species  across  the  full 
extent  of  the  species  range.  The  vernal 
pool  types  and  soils  associated  v«th  the 
three  general  areas  of  concentration  of 
longhom  fairy  shrimp  differ  greatly 
across  the  geographic  range  of  the 
species  and  leads  to  diff^erent  species 
compositions  and  environmental 
conditions  between  longhorn  fairy 
shrimp  occurrences.  Providing  for  a 
mosaic  of  habitat  types  both  between 
and  among  vernal  pool  species  is 
essential  because  it  would  include  the 
full  extent  of  the  physical  and 
environmental  conditions  for  the 
species  (Fugate  1992;  Fugate  1998; 
Gonzales  et  a).  1996;  Ikeda  and 
Schlising  1990;  Noss  et  a).  2002a, 
Platenkamp  1998;  Zedler  et  a).  1979). 
The  Altamont  Pass  subunits  (imit  labc) 
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support  occurrences  of  the  species 
within  clear  depression  pools  in 
sandstone  outcrops  (Eriksen  and  Belk 
1999;  EBRPD  2001;  CNDDB  2002). 
Midway  in  the  species'  range,  the 
alkaline  pools  supporting  longhom  fairy 
shrimp  are  found  on  Edminster  loam 
and  Turlock  sandy  loam.  In  the  species' 
southern  range,  they  are  found  on 
shallow  alkaline  Northern  Claypan  type 
vernal  pools  within  a  valley  saltbush 
scrub  matrix.  The  parent  material  of 
vernal  pools  greatly  influences  species 
composition  and  hydrologic  functioning 
of  the  vernal  pool  (Hanes  and  Stromberg 
1998;  Holland  and  Jain  1981,  1988). 
Soils  beneath  vernal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  surveys,  but  are  usually 
undescribed  hydric  inclusions  which 
vary  upon  location  (Holland  and  Dain 
1990).  The  primary  constituent  elements 
of  critical  habitat  for  longhom  fairy 
shrimp  are  the  habitat  components  that 
provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
longhom  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to, 
large  playa  vernal  pools  often  on  basin 
rim  landforms  and  alkaline  soils,  but 
which  are  dry  during  the  summer  and 
do  not  necessarily  fill  with  water  every 
year;  and 

(ii)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  units  called  vernal  pool 
complexes.  These  features  contribute  to 
the  filling  and  drying  of  the  vernal  pool 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  grov\rth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

Unit  1.  Altamont  Hills  Unit  A  and  B. 
Contra  Costa  and  Alameda  Counties 
(791  ac  (320  ha)) 

This  unit  supports  occurrences  of  the 
species  within  clear  depression  pools  in 
sandstone  outcrops  (Eriksen  and  Belk 
1999;  EBRPD  2001;  CNDDB  2002).  The 
essential  habitat  for  the  species  occurs 
in  sandstone  rock  outcroppings  with  the 
pools  sometimes  being  less  than  a  meter 
(3  ft)  across.  This  is  a  unique  habitat  for 
longhom  fairy  shrimp,  and  helps  to 
maintain  a  diversity  of  habitats  for  the 


species  (criterion  2).  The  Altamont  Hills 
Unit  is  also  an  important  area  for  the 
species  because  it  represents  the 
northern  limit  of  its  range,  and  is  one  of 
only  three  locations  where  the  species  is 
known  to  occur  (criterion  1). 

This  unit  is  located  in  Altamont  Hills 
north  and  northeast  of  the  City  of 
Livermore,  and  consists  of  two  subunits, 
both  hear  the  Contra  Costa  and  Alameda 
County  line.  Subunit  A  is  located  in 
Contra  Costa  County  directly  north  of 
the  Alameda  County  line  near  the  Vasco 
Caves.  Subunit  B  is  located  directly  in 
Alameda  County  just  south  of  the 
Contra  Costa  County  line  in  the  vicinity 
of  Brushy  Peak.  This  unit  is  located 
primarily  on  East  Bay  Regional  Park 
District  and  Contra  Costa  Water  District 
land. 

Unit  3,  Carrizo  Plain  Unit,  San  Luis 
Obispo,  Kem,  and  Monterey  Counties 
(10,466  ha  (25,862  ac)) 

This  unit  contains  occurrences  of  the 
species  living  within  Northern  Claypan 
type  vernal  pools  as  described  by 
Sawyer  and  Keeler-Wolf  (1995)  (CNDDB 
2001).  Longhom  fairy  shrimp  in  the 
Carrizo  Unit  are  found  in  shallow 
alkaline  vernal  pools  within  a  valley 
saltbush  scrub  matrix.  These  ecological 
characteristics  are  not  represented  by 
the  other  units  (criterion  2).  The  Carrizo 
Plain  Unit  also  represents  the  southern 
extent  of  the  range  of  longhom  fairy 
shrimp  (criterion  1). 

This  unit  is  located  in  the  vicinity  of 
California  Valley  and  Soda  Lake.  State 
Highway  58  is  located  north  of  the  unit. 
Most  of  the  habitat  is  east  of  Soda  Lake 
Road.  To  the  east,  the  unit  is  bordered 
by  the  San  Andreas  Rift  Zone.  The 
Carrizo  Plain  Unit  contains  portions  of 
the  Carrizo  Plain  National  Monument 
administered  by  the  BLM,  TNC,  and  the 
CDFG.  The  BLM  lands  within  the  unit 
total  approximately  15,549  ac  (6,220 
ha),  and  CDFG  lands  total 
approximately  234  ac  (95  ha).  Other 
vernal  pool  habitats  in  the  unit  are 
located  on  private  land. 

Vernal  Pool  Fairy  Shrimp 

Vernal  pool  fairy  shrimp  are 
distributed  across  a  large  geographic 
range  from  southern  Oregon  to  southern 
Califomia  (Eriksen  and  Belk  1999). 
Although  the  habitat  of  vemal  pool  fairy 
shrimp  is  highly  fragmented  and 
occurrences  are  isolated  from  each  other 
by  varying  degrees  across  the  species' 
range,  the  distribution  of  remaining 
extant  occurrences  is  somewhat  evenly 
spread  throughout  its  range.  Vemal  pool 
fairy  shrimp  occur  in  a  wide  variety  of 
habitat  types  from  the  Agate  Desert  area 
in  southern  Oregon,  to  throughout  the 
Sacramento  and  San  Joaquin  valleys,  the. 


central  Coast  Range,  and  into  Riverside 
County,  Califomia.  Although  some  of 
the  habitat  characteristics  of  the  species 
are  known,  specific  pool  characteristics 
that  determine  suitability  for  vemal 
pool  fairy  shrimp  hatching,  growth,  and 
reproduction  are  not  well  understood. 
Vemal  pool  fairy  shrimp  occurrences 
are  known  to  occur  in  eight  general 
areas  of  concentration  on  basin  rim,  low 
terrace,  high  terrace,  volcanic  mudflow, 
valley  floor,  alkaline  playa,  and  coastal 
mountain  landforms.  The  elevational 
differences  in  the  distribution  of  vemal 
pool  fairy  shrimp  range  from  near  8  m 
(25  ft)  in  the  Central  and  Sacramento 
Valleys  to  near  150  m  (500  ft)  in  Shasta 
County.  A  broad  distribution  of  vemal 
pool  fairy  shrimp  across  its  geographical 
and  elevational  distribution  protects  the 
natural  environmental  processes  for  the 
species  and  provides  the  best  chance  for 
retaining  the  species  across  the  full 
extent  of  the  species'  range. 

The  vemal  pool  types  and  soils 
associated  with  the  eight  general  areas 
of  concentration  of  vemal  pool  fairy 
shrimp  differ  greatly  across  the 
geographic  range  of  the  species  and  lead 
to  different  species  compositions  and 
ecological  conditions  between  vemal 
pool  fairy  shrimp  occurrences. 
Providing  for  a  mosaic  of  habitat  types 
both  between  and  among  vemal  pool 
species  is  essential  because  it  would 
include  the  full  extent  of  the  physical 
and  environmental  conditions  for  the 
species  (Barclay  and  Knight  1984; 
Bauder  and  McMillan  1998;  Fugate 
1992, 1998;  Gonzales  et  ai.l996:  Noss  et 
al.  2002a;  Noss  et  al.  2002b;  Platenkamp 
1998;  Zedler  et  al.  1979). 

Vemal  pool  fairy  shrimp  are  usually 
found  in  vernal  pools  (79%),  although 
they  are  sometimes  found  in  a  range  of 
natural  and  artificially  created 
ephemeral  habitats  such  as  alkali  pools, 
seasonal  drainages,  stock  ponds,  vemal 
swales,  and  rock  outcrops  (Vollmar 
2002).  Vemal  pool  fairy  shrimp  are  most 
firequently  found  in  small  ((<200 
m2)(<2,125  ft^))  and  shallow  ((mean  of  5 
cm)(2  in))  pool  habitats;  however,  this 
species  can  be  found  in  large  (44,534 
m2)(480,967  ft^)  and  very  deep  (122  cm) 
(48  in)  pool  habitats  as  well  (Helm  and 
Vollmar  2002).  The  landform 
associations  for  the  vemal  pool  fairy 
shrimp  include  alluvial  fans,  bedrock, 
bedrock  escarpments,  basin  rim, 
floodplain,  high  terrace,  stream  terrace, 
volcanic  mudflow,  and  low  terrace 
formations  (Helm  1998).  The  soils  that 
contain  occurrences  of  vemal  pool  fairy 
shrimp  in  the  delineated  units  vary 
significantly  throughout  the  species' 
range.  In  the  north,  the  rare  Northern 
Mudflow  formation  underlies  vemal 
pools  in  Shasta  and  Tehema  Counties. 


46724  Federal  Register /Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations 


Tehema  and  Butte  Counties  contain 
Northern  Bas  alt  Flow  vernal  pools  that 
are  limited  to  ancient  terraces  and 
hilltops  that  tomprise  some  of  the 
oldest  geologic  formations  in  California. 
Northern  Volcanic  Mudflow  vernal 
pools  are  del  ineated  in  Butte  and  Yuba 
Counties.  Throughout  the  Central 
Valley,  the  h  ibitat  ranges  from  high 
teirace  landf  )rms  to  clajrpan  and 
hardpan  poo  types.  Northern  Basalt 
Flow  vernal  jools  are  foiuid  in  Fresno 
Coimty  in  th  ;  low  elevation  foothills.  In 
th&Suisun  ^  eirsh  area,  vernal  pool  ^ry 
shrimp  are  fc  und  in  the  saline-alkaline 
transition  zo:  le.  The  parent  material  of 
vernal  pools  jreatly  influences  species 
composition  and  hydrologic  functioning 
of  the  vernal  pool  (Hanes  and  Stromherg 
1998;  HoUani  and  Jain  1981,  1988). 
Soils  beneati  vernal  pools  are  extremely 
variable  and  ire  not  the  same  as  soils 
mapped  by  si  >il  surveys,  but  are  usually 
imdescribed  lydric  inclusions  which 
vary  upon  lo  :ation  (Holland  and  Dain 
1990).  The  piimary  constituent  elements 
of  critical  hal  (itat  for  vernal  pool  fairy 
shrimp  are  tl:  e  habitat  components  that 
provide: 

(i)  Vernal  p  ools,  swales,  and  other 
ephemeral  w  ;tlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  beci  )me  inundated  during 
winter  niins  i  ind  hold  water  for 
sufBcient  len  jths  of  time  necessary  for 
vernal  pool  fi  iry  shrimp  incubation, 
reproduction  dispersal,  feeding,  and 
sheltering,  in  eluding  but  not  limited  to 
Northern  Hampan,  Northern  Claypan, 
Northern  Volcanic  Mud  Flow,  and 
Northern  Basilt  Flow  vernal  pools 
formed  on  a  \  ariety  of  geologic 
formations  aiid  soil  types,  but  which  au'e 
dry  during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  geqgraphic,  topographic,  and 
edaphic  featiires  that  support 
aggregations  or  systems  of 
hydrologicallv  interconnected  pools, 
swales,  and  cfther  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  tiplands  that  together  form 
hydrologicall^  and  ecologically 
functional  urpts  called  vernal  pool 
complexes,  itiese  featiires  contribute  to 
the  filling  an<J  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  iemal  pool  crustacean 
hatching,  gro  fvth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

Oregon 

Vernal  poo  fairy  shrimp  is  the  only 
species  addre  ssed  in  this  final  rule  that 
occurs  in  Ore  jon.  Four  units  in  Oregon 
are  designate^  as  essential  to  the 
conservation  of  vernal  pool  fairy 


shrimp,  and  there  are  29  units  in 
California.  The  Oregon  units  occur 
approximately  200  km  (125  mi)  north  of 
the  nearest  unit  designated  for  this 
species  in  California.  We  identified 
critical  habitat  areas  essential  to  the 
conservation  of  vernal  pool  fairy  shrimp 
to  reflect  the  species  geographic 
distribution  and  varying  habitat  types 
and  species  associations  across  its 
range.  Maintaining  vernal  pool  fairy 
shrimp  across  their  full  geographic 
distribution  would  make  the  species 
less  susceptible  to  environmental 
variation  or  negative  impacts  associated 
with  human  disturbances  or  natural 
catastrophic  events  across  the  species 
entire  range  at  any  one  time  (Grosberg 
2002,  Hehn  1998;  Himter  1996,  New 
1995,  Primack  1993;  Redford  and 
Richter  1999;  Rossum  et  al.  2001). 
Variation  in  environmental  conditions 
such  as  precipitation  amoimt, 
precipitation  timing,  and  temperature, 
infiuence  vernal  pool  species  including 
hatching  and  reproduction  of  vernal 
pool  fai^  shrimp  from  year  to  year 
(Eriksen  and  Belk  1999,  Grosberg  2002, 
Helm  1998,  Helm  and  VoUmar  2002, 
Service  1994c,  Simovich  1998). 

Unit  lA,  B.  C  ,D.  E.  F.  and  G.  North 
Agate  Desert  Unit,  Jackson  County 
(2.130  ac  (862  ha)) 

This  luiit  consists  of  seven  subunits, 
all  located  to  the  north  of  Little  Butte 
Creek.  This  unit  represents  the  northern 
limit  of  the  species'  distribution 
(criterion  1).  It  is  of  sufficient  size  to 
sustain  the  natural  ecosystem  processes 
(e.g.,  fires)  that  have  historically 
influenced  vernal  pool  habitat,  and  is 
separated  from  the  nearest  other  unit 
designated  for  Oregon,  Unit  4,  by  over 
2  mi  (3.2  km).  Three  of  the  subunits  are 
west  of  the  Rogue  River,  and  the 
remaining  four  are  to  the  east.  All  but 
one  of  these  subunits  are  located  to  the 
south  of  U.S.  Route  234  (Sam's  Valley 
Highway).  The  one  remaining  unit  is 
located  to  the  east  of  the  Rogue  River, 
about  1.5  mi  (2.4  km)  north  of  the 
confluence  with  Reese  Creek. 

Unit  2 A,  B.  C,  D.  and  E.  White  City  East 
Unit,  Jackson  County  (2,251  ac  (911  ha)) 

This  unit  consists  of  five  subunits, 
located  east  of  U.S.  Route  62  (Crater 
Lake  Highway)  and  south  and  southeast 
of  Button  Road.  This  unit  provides  the 
easternmost  extent  of  the  species'  range 
in  Oregon  (criterion  1).  It  represents  a 
significant  component  of  the  species' 
original  range  in  the  State  and  is  of  a 
sufficient  size  to  sustain  the  natural 
ecosystem  processes  (e.g.,  fires)  that 
have  historically  influenced  vernal  pool 
habitat  (Borgias  2003).  The  largest  and 
easternmost  of  the  subunits  occurs  just 


to  the  east  and  north  of  Agate  Lake.  It 
is  separated  by  more  than  1  mi  (1.6  km) 
from  Unit  3,  White  City  West,  and  by 
approximately  3.5  mi  (5.6  km)  firom  the 
North  Agate  Desert  Unit. 

Unit  3A,  B,  and  C,  White  City  West  Unit, 
Jackson  Countyi2,30l  ac  (931  ha)) 

This  unit  consists  of  three  subunits, 
located  west  of  Agate  Road,  south  of  the 
Rogue  River,  and  east  of  Bear  Creek. 
This  unit  contains  the  least  fragmented 
intact  examples  of  the  original  Agate 
Desert  mounded  vernal  pool  grassland 
habitat  (criterion  3).  It  is  of  sufficient 
size  to  sustain  the  natural  ecosystem 
processes  (e.g.,  fires)  that  have 
historically  influenced  vernal  pool 
habitat;  it  is  separated  hom  the  White 
City  East  Unit  by  more  than  1  mi  (1.6 
km)  and  fi'om  the  Table  Rocks  Unit  by 
over  1.5  mi  (2.4  km). 

We  believe  that,  taken  together,  the 
designated  Agate  Desert  units  (Units  1- 
3)  comprise  a  functional  vernal  pool 
complex  consisting  of  vernal  pools, 
mounded  grassland  and  associated 
uplands,  where  natural  processes, 
including  connectivity,  function  within 
or  near  the  natural  range  of  variability. 
Each  of  the  three  designated  Agate 
Desert  imits  is  essential  to  the 
conservation  of  vernal  pool  fairy  shrimp 
in  the  Agate  Desert. 

Unit  4A  and  B.  Table  Rocks  Unit, 
Jackson  County  (892  ac  (361  ha)) 

This  unit  consists  of  two  subunits, 
located  on  two  flat-topped  mesas  known 
as  Upper  and  Lower  Table  Rocks, 
situated  north  and  west  of  the  Rogue 
River.  These  rimrock  features  are 
remnants  of  ancient  lava  flows  that 
filled  portions  of  the  Rogue  River  nearly 
10  miUion  years  ago  (BLM  1998). 
Subsequent  erosion  of  softer  geologic 
layers  has  left  these  harder  andesite 
(volcanic  rock)  formations  rising  some 
800  ft  (245  m)  above  the  present  Rogue 
Valley.  Vernal  pools  on  the  Table  Rocks 
differ  from  those  of  the  Agate  Desert,  in 
that  they  are  formed  over  an  impervious 
layer  of  bedrock.  This  unit  represents  a 
unique  habitat  for  vernal  pool  fairy 
shrimp  in  Oregon  (criterion  2).  The 
Table  Rocks  Unit  is  disjunct  from  the 
North  Agate  Desert  Unit  by  over  2  mi 
(3.2  km),  and  from  the  White  City  West 
Unit  by  approximately  1.5  mi  (2.4  km). 

Caliibmia 

Unit  5,  Redding  Unit,  Shasta  County 
(3.666  ac  (1,485  ha)) 

This  unit  contains  the  largest  intact 
vernal  pool  habitat  in  the  Sacramento 
Valley  and  represents  the  northern 
portion  of  vernal  pool  fairy  shrimp's 
range  in  California  (criteria  1  and  4). 
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Occurrences  of  the  species  (CNDDB 
2002)  within  vernal  pools  mapped  by 
Holland  (1998)  are  found  on  old  alluvial 
terraces  above  the  Sacramento  River  and 
often  on  Redding  and  Coming  soil 
complexes  (Shasta  Coimty  2001). 
Generally  these  pools  are  smedl  in  size, 
although  the  Stillwater  Plains  area 
supports  unique  pools  that  are  several 
acres  in  size. 

Most  of  the  land  included  within  this 
unit  is  privately  owned.  The  BLM  owns 
41  ac  (17  ha)  within  this  unit,  and  130 
ac  (52  ha)  of  private  land^is  protected 
under  conservation  easement  or 
agreement  as  part  of  the  WRP.  The 
Stillwater  Plains  Conservation  Bank, 
specifically  established  to  contribute  to 
the  recovery  of  vernal  pool  fairy  shrimp, 
is  located  within  this  unit,  thereby 
increasing  the  likelihood  that^the  unit 
will  persist  (criterion  4).  The  City  of 
Redding  and  other  local  and  State 
planning  organizations  are  currently 
developing  an  HCP  to  provide  for  the 
conservation  of  vernal  pool  fairy 
shrimp.  This  unit  would  provide  an  area 
where  conservation  efforts  for  vernal 
pool  fairy  shrimp  could  take  place. 

This  imit  is  located  in  the  area  east  of 
the  Redding  Municipal  Airport  between 
Airport  Road  to  the  west  and  Deschutes 
Road  to  the  east.  The  unit  extends  to 
Dersch  Road  in  the  south  and  towards 
Lassen  Park  Highway  in  the  north.  This 
unit  comprises  a  portion  of  the 
Stillwater  Plains. 

Unit  6,  Red  Bluff  Unit,  Tehama  County 
(39.629  ac  (16.038  ha)) 

This  unit  contains  vernal  pools 
formed  on  alluvial  terraces  west  of  the 
Sacramento  River  and  associated  with 
Newville/Coming  and  Redding/Coming 
soil  complexes  (USDA  2001)  exhibiting 
well-developed  mima  mound 
topography.  The  vernal  pools  within 
this  unit  are  generally  small  and  may 
not  be  inundated  long  enough  to 
support  other  longer-lived  vernal  pool 
species. 

This  unit  contains  several  large  (e.g., 
over  10,000  ac  (4,068  ha))  vernal  pool 
habitat  complexes.  These  areas  are 
relatively  undisturbed,  hydrologically 
intact  vernal  pool  habitats  that  will 
likely  continue  to  support  natural  vernal 
pool  ecosystem  processes  and  maintain 
suitable  habitat  conditions  for  vernal 
pool  fairy  shrimp  (criterion  4).  This  unit 
also  provides  essential  habitat  for 
migraton.'  waterfowl  that  aid  in  the 
dispersal  of  vernal  fairy  shrimp  and 
other  vernal  pool  crustacean  cysts 
(criterion  3). 

The  majority  of  the  lands  included 
within  this  unit  are  privately  owned, 
although  CDFG  owns  430  ac  (1 74  ha  ) 
within  this  unit.  This  unit  also  contains 


large  private  conservation  areas 
established  specifically  to  contribute  to 
the  recovery  of  vernal  pool  fairy  shrimp 
and  compensate  for  the  loss  of  vernal 
pool  habitat,  including  the  5,000-ac 
(2,023-ha)  Tehama  Fiber  Farm 
mitigation  area  (criterion  4).  CDFG's 
Thomes  Creek  Ecological  Reserve  is  also 
located  within  this  unit. 

This  unit  extends  from  southwest  of 
Red  Bluff  at  Red  Bank  Creek  south  to 
Thomes  Creek.  The  eastern  boundary 
includes  the  vernal  pool  habitat  from 
the  Southern  Pacific  Railroad  near 
Coyote  Creek  south  paralleling  Interstate 
5  to  Thomes  Creek. 

Unit  7.  Vina  Plains  Unit,  Tehama  and 
Butte  Counties  (48.588  ac  (19.663  ha)) 

This  imit  contains  Northern  Volcanic 
Mudflow  vernal  pools.  These  pools  are 
generally  small  and  tend  to  be 
inundated  for  relatively  short  periods  of 
time.  Vernal  pool  fairy  shrimp  are  also 
foimd  within  larger  vernal  pools 
forming  on  hardpans  within  this  unit. 
These  pools  tend  to  be  larger  and  longer 
lasting  than  Northern  Volcanic  Mudflow 
pools,  providing  a  variety  of  habitats 
available  for  the  species  to  expand  and 
contract  in  size  and  place  over  time. 

The  pool  types  within  this  unit 
maintain  the  diversity  of  habitats  in 
which  vernal  pool  fairy  shrimp  are 
known  to  occur  and  provide  relatively 
undisturbed,  hydrologically  intact 
vernal  pool  habitats  that  will  likely 
continue  to  support  natural  vernal  pool 
ecosystem  processes  and  maintain 
suitable  habitat  conditions  for  vernal 
pool  fairy  shrimp  (criterion  4).  This  unit 
also  provides  habitat  for  migratory 
waterfowl  that  aid  in  the  dispersal  of 
vernal  pool  fairy  shrimp  and  other  • 
vernal  pool  crustacean  cysts  (criterion 
3). 

The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
This  unit  contains  TNC's  Vina  Plains 
preserve  as  well  as  other  TNC  lands 
(5,660  ac  (2,264  ha))  and  conservation 
easements  (10,870  ac  (4,348  ha)), 
thereby  increasing  the  likelihood  that 
the  habitat  will  persist  (criterion  4). 
Other  ownership  within  this  unit 
includes  142  ac  (57  ha)  of  private  land 
protected  under  conservation  easement 
or  agreement  under  the  NRCS's  WRP. 

This  unit  is  located  in  the 
northeastern  portion  of  the  Sacramento 
Valley  from  Deer  Creek  in  Tehama 
County  to  Chico  in  Butte  County.  The 
unit  extends  south  and  east  of  the 
Sacramento  River  paralleling  the  low 
elevation  foothill  region  of  the  Sierra 
Nevada  and  represents  the  northeastern 
extent  of  vernal  pool  fairy  shrimp's 
range  in  California. 


Unit  8,  Orland  Unit,  Tehama  County 
(12,676  ac  (5,130  ha)) 

This  unit  contains  vernal  pools 
formed  on  alluvial  terraces  of  Northern 
Hardpan  formations  west  of  the 
Sacramento  River  and  associated  with 
Anita  clay  and  Tuscan  loam  soils 
(USDA  1994).  These  vernal  pools  are 
generally  small  and  exhibit  well- 
developed  mima  mound  topography.  ,. 

This  unit  contains  large  vernal  pool 
habitat  areas  in  the  northwestern 
portion  of  the  range  of  vernal  pool  fairy 
shrimp  (criterion  1).  These  areas 
provide  relatively  undisturbed, 
hydrologically  intact  vernal  pool 
habitats  that  will  likely  continue  to 
support  natiu-al  vernal  pool  ecosystem 
processes  and  maintain  suitable  habitat 
conditions  for  vernal  pool  fairy  shrimp 
(criterion  4). 

This  unit  extends  ft^m  the  Tehama/ 
Glenn  County  border  in  the  south,  west 
of  Ingrahm  Road  and  east  of  the  Black 
Butte  Reservoir,  to  the  vicinity  of  Rice 
Creek  in  the  north.  It  also  contains  a 
Pacific  Gas  and  Electric  pipeline 
mitigation  area  established  specifically 
for  the  conservation  of  vernal  pool  fairy 
shrimp. 

Unit  11.  Beale  Unit,  Yuba  County  (1,324 
ac  (536  ha)) 

This  unit  is  adjacent  to  Beale  AFB 
which  contains  large,  relatively 
undisturbed  vernal  pool  grassland 
habitats  and  an  unusual  diversity  of 
vernal  pool  habitat  types  supporting 
vernal  pool  fairy  shrimp  (Jones  and 
Stokes  1997b;  Platenkamp  1998;  CNDDB 
2001;  Jones  and  Stokes  2002).  Vernal 
pool  fairy  shrimp  within  the  area  are 
found  thiDughout  several  large  vernal 
pool  complexes  of  which  this  unit  is  a 
part.  These  complexes  occur  on  four 
major  geologic  formations:  the  Modesto 
Formation,  the  Riverbank  Formation, 
the  Laguna  Formation,  and  the  Mehrten 
Formation  (Platenkamp  1998).  Different 
geologic  formations  provide  a  diversity 
of  habitats  for  vernal  pool  fair)'  shrimp 
primarily  through  their  effects  on  pool 
size  and  depth  (Helm  1998;  Platenkamp 
1998).  The  unit,  therefore,  represents  an 
important  subsection  of  the  edological 
diversity  of  the  species  (criterion  2). 

The  critical  habitat  boundary 
identified  in  the  proposed  rule  included 
a  portion  of  Beale  AFB.  Since  the 
portion  of  land  within  the  base  has  been 
excluded  based  on  the  benefits  of 
exclusion  versus  benefits  of  inclusion, 
this  unit  only  covers  those  areas 
adjacent  to  the  base  which  provide  the 
necessary  habitat  characteristics  to 
support  the  species.  All  the  lands 
within  this  unit  are  privately  owned. 
This  unit  is  found  east  of  Yuba  City  and 
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State  High 
Hammonton 
Beale  Road 
Beale  AFB. 


65.  generally  south  of 
Road  and  north  of  South 
^nd  6th  Street  adjacent  to 


Weitern  Placer  County  Unit 
(i  3.043  ha)) 


Unit  12. 
(32.230  ac 

The  Weste  m  Placer  Unit  contains 
numerous  o<  curfences  of  the  species 
(CNDDB  20C  2)  within  functionally 
intact  vernal  pool  complexes.  Vernal 
pool  fairy  shrimp  within  this  unit  occur 
in  both  Nort  lem  Hardpan  and  Northern 
Volcanic  Mu  dflow  vernal  popls  as 
described  by  Sawyer  and  Keeler-Wolf 
(1995).  This  jnit  also  supports  vernal 
pool  fairy  sh  'imp  found  in  vernal  pools 
on  Excheque  r  soils  on  the  Mehrten 
geologic  fom  lation,  a  rare  type  of 
Northern  Vo  canic  Mudflow  vernal  pool 
which  has  be  en  reduced  to  only  a  few 
acres  within  Placer  County  (criterion  2). 
The  pools  ari  (  relatively  short-lived  and 
do  not  provi(  le  habitat  for  most  other 
species  of  fairy  shrimp  (CNDDB  2002). 

This  unit  i  icludes  a  large  number  of 
conservation  areas  established 
specifically  1 3  contribute  to  the  recovery 
of  vernal  poc  1  fairy  shrimp,  and  partly 
established  t  irough  conservation  efforts 
imder  sectioi  i  7  of  the  Act.  It  is, 
therefore,  mc  re  likely  to  maintain  its 
occupied  hal  itat  over  time  (criterion  4). 
These  protec  ed  areas  include  the  Ahart 
Preserve,  on<  of  the  few  remaining 
examples  of  ■Northern  Volcanic 
Mudflow  vei  aal  pools  in  the  region 
(criterion  2),  ss  well  as  the  Orchard 
Creek  Consei  vation  Bank.  This 
conservation  bank  was  established  for 
the  protectio  i  of  vernal  pool  fairy 
shrimp,  and  o  compensate  for  the  loss 
of  thousands  of  acres  of  vernal  pool 
grassland  hal  litats  throughout  Placer 
and  Sacrame  ito  Counties.  Additional 
smaller  consi  irvation  areas  in  this  unit 
are  located  v\  ithin  the  cities  of  Lincoln 
and  Rosevilh  ,  and  in  Placer  Coimty. 
Approximate  ly  20  percent  of  all 
mitigation  ar  sas  established  for  the  long- 
term  protecti  jn  of  vernal  pool  fairy 
shrimp  are  fc  und  within  this  unit. 
Placer  Count  r  is  currently  developing  a 
NCCP/HCP  f(  ir  the  conservation  of 
vernal  pool  fi  liry  shrimp  in  this  area.  A 
WRP  easeme  it  of  157  ac  (63  ha)  for  the 
protection  of  wetland  resources  occurs 
within  this  u  lit. 

The  Westei  n  Placer  Unit  contains  70 
percent  of  th(  <  remaining  vernal  pool 
habitats  in  PI  icer  County.  TNC 
identified  thi  >  area  as  one  of  the 
outstanding  >  emal  pool  sites  remaining 
in  the  Sacran  ento  Valley  (criterion  4). 
This  unit  gen  erally  occurs  in  western 
Placer  Count;  r  immediately  north  of  the 
Sacramento  (  ounty  line,  north  of  the 
City  of  Rosev  lie.  and  northeast  of  the 
City  of  Rockl  n.  The  northern  boundary 


occurs  just  north  of  the  City  of  Lincoln. 
This  unit  occurs  mostly  west  of  State 
Highway  65. 

Unit  1 7,  Napa  River  Unit,  Napa  and 
Sonoma  Counties  (1.554  ac  (629  ha)) 

The  Napa  River  unit  represents  the 
western  extent  of  the  species'  range 
(criterion  1).  This  unit  represents  the 
only  area  where  vernal  pool  fairy 
shrimp  occur  in  vernal  pool  habitats 
forming  a  transition  zone  with  tidal 
marshes  (criterion  2).  The  boundaries  of 
this  unit  were  designed  to  include 
vernal  pool  complexes  mapped  by 
Holland  (1998)  and  within  the  Fagan 
Marsh  Ecological  Area  owned  by  CDFG 
(901  ac  (420  ha)). 

The  Napa  River  parallels  the  western 
boundary  of  this  unit.  This  luiit  is 
located  on  private  and  CDFG  land, 
including  the  Napa-Sonoma  Marsh  and 
Fagan  Marsh  Wildlife  Areas.  Most  of 
this  unit  is  situated  south  and  southwest 
of  the  City  of  Napa,  primarily  west  of 
Highway  29,  south  of  Highway  12,  and 
east  of  Highway  121.  This  unit  forms  a 
narrow  strip  following  the  northwestern 
banks  of  the  Napa  River  and  extending 
westward  along  Hudeman  and  Schell 
sloughs. 

Unit  18.  San  Joaquin  Unit.  San  Joaquin 
County  (14.343  ac  (5.805  ha)) 

This  unit  contains  vernal  pool 
habitats  identified  by  Holland  (1998) 
and  San  Joaquin  Coimty  (1998)  that 
support  populations  of  vernal  pool  fairy 
shrimp  (CNDDB  2002)  found  within 
Northern  Volcanic  Mudflow  vernal 
pools  on  the  Laguna  geologic  formation, 
as  well  as  high  terrace  pools  on  the 
Valley  Springs  geologic  formation.  The 
Northern  Volcanic  Mudflow  vernal 
pools  tend  to  be  short-lived,  and  are  a 
relatively  rare  habitat  type  for  vernal 
pool  fairy  shrimp  (criterion  2).  This  unit 
contains  the  largest  vernal  pool  complex 
remaining  in  San  Joaquin  County  and 
the  southern  Sacramento  Valley 
(criterion  1). 

This  unit  occupies  the  area  from  the 
Calaveras  River  south  to  Duck  Creek. 
The  eastern  boundary  extends  to  near 
Valley  Springs  at  the  intersection  of 
State  routes  12  and  26.  The  western 
boundary  extends  to  near  Tully  Road 
east  of  the  City  of  Lodi. 

Unit  19 A.  B.  and  C.  Altamont  Hills  Unit. 
Contra  Costa,  and  Alameda  Counties 
(7.902  ac  (3,198  ha)) 

This  imit  contains  vernal  pool 
habitats  mapped  by  Holland  (1998)  and 
East  Bay  Regional  Parks  District  (2001) 
supporting  vernal  pool  fairy  shrimp 
occurrences  identified  by  CNDDB  (2002) 
within  unique  sandstone  outcrops. 
These  habitats  include  very  small  (less 


than  3.3  ft  (1  m)  in  diameter)  clear  water 
depression  pools  in  sandstone  outcrops 
which  provide  the  necessary  inimdation 
to  support  vernal  pool  fairy  shrimp 
(Eriksen  and  Belk  1999).  The  unit 
represents  the  only  known  location  that 
supports  vernal  pool  fairy  shrimp 
within  sandstone  outcrop  pools 
(criterion  2)  (Eriksen  and  Belk  1999). 

The  unit  is  comprised  of  three 
subunits  in  the  general  vicinity  of 
Mount  Diablo  and  Morgan  Territory 
Regional  Park.  The  unit  primarily 
consists  of  private  land,  with  108  ac  (44 
ha)  owned  by  the  State,  and  an 
additional  711  ac  (288  ha)  administered 
by  the  CDFG  for  conservation  purposes. 

The  unit  lies  north  of  Corral  Hollow 
Road,  west  of  Clifton  Court  Forebay, 
east  of  the  City  of  Danville,  southeast  of 
Concord,  and  south  of  Antioch.  It 
includes  vernal  pool  habitat  within  the 
Altamont  Hills,  around  the  northern  and 
eastern  boundaries  of  the  City  of 
Livermore,  and  east  of  the  Altamont 
Hills  and  west  of  Clifton  Court  Forebay. 

Unit  21.  Stanislaus  Unit,  Stanislaus  and 
Merced  Counties  (48,599  ac  (19,668  ha)) 

This  unit  contains  occurrences  of  the 
species  within  large,  relatively  intact, 
and  contiguous  vernal  pool  complexes 
ranging  ft-om  the  floor  of  the  valley  to 
the  low-elevation  foothills  (Holland 
1998;  CNDDB  2001).  These  areas  are 
essential  to  the  conservation  of  vernal 
pool  fairy  shrimp  because  they  provide 
relatively  luidistiubed,  hydrologically 
intact  vernal  pool  habitats  that  will 
likely  continue  to  support  natural  vernal 
pool  ecosystem  processes  and  maintain 
suitable  habitat  conditions  for  vernal 
pool  fairy  shrimp  (criterion  4).  This  imit 
contains  vernal  pool  fairy  shrimp  living 
within  hardpan  pools  that  occur  on  soils 
of  alluvial  fans  and  terraces  forming 
numerous  small  pools  and  swales  on 
mima  mound  topography.  Soils 
supporting  these  vernal  pools  are 
typically  older  than  those  of  the  alluvial 
terraces  in  the  Sacramento  area. 

The  Stanislaus  Unit  is  in  the  northern 
portion  of  the  chain  of  vernal  pools  that 
runs  through  the  southern  Sierra 
Nevada  foothills,  within  the  Southern 
Sierra  Foothill  vernal  pool  region 
described  by  Keeler-Wolf  ef  al.  (1998). 
This  vernal  pool  region  contains  35 
percent  of  all  remaining  vernal  pool 
habitat  in  the  Central  Valley,  and  is 
extremely  important  to  the  conservation 
of  vernal  pool  fairy  shrimp  and  other 
vernal  pool  species  (criterion  1  and  2). 
Land  ownership  within  this  unit 
includes  the  BLM  (7  ha  (17  ac))  and 
California  State  Parks  (61  ac  (25  ha).  The 
well-known  Hickman  vernal  pool 
complex  is  located  within  this  imit  as 
well  as  Hickman  Pool,  one  of  the  largest 
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vernal  lakes  in  California,  at  more  than 
300  ac  (121  ha)  (Medeiros  2000). 

The  Stanislaus  Unit  is  located  in  the 
southeast  comer  of  Stanislaus  County 
and  the  northeast  comer  of  Merced 
County.  It  lies  between  the  Tuolunme 
River  and  the  Merced  River.  The 
Mariposa  County  line  is  located  east  of 
the  unit.  Tiulock  Leike  and  Dawson  Lake 
are  adjacent  to  the  northern  boundary. 
Coimty  Road  J9  and  the  High  Line  Canal 
are  west  of  the  imit. 

Unit  22,  Merced  Unit,  Merced  and 
Mariposa  Counties  (111.459  ac  (45.108 
ha}) 

This  unit  encompasses  the  largest 
block  of  pristine,  high  density  vernal 
pool  grasslands  supporting  the  species 
remaining  in  California  (criterion  4) 
(Holland  1998;  Vollmar  1999;  CNDDB 
2001).  There  are  more  documented 
occurrences  of  vernal  pool  fairy  shrimp 
in-  this  unit  than  any  other  area 
throughout  the  species  range,  implying 
it  contains  ecological  features  that  are 
unusually  supportive  of  vernal  pool 
fairy  shrimp  populations  (criterion  2) 
(CNDDB  2002).  Almost  15  percent  of  all 
remaining  vernal  pool  habitats  in  the 
Central  Valley  are  located  within  this 
unit  (criterion  1)  (Holland  1998). 

The  Merced  Unit  is  located  midway 
in  a  chain  of  vernal  pool  complexes  that 
straddles  the  valley  floor  and  the 
foothills  of  the  southern  Sierra  Nevada. 
Forty  percent  of  vernal  pool  habitats  in 
the  Southern  Sierra  Foothill  vernal  pool 
region  are  found  within  this  unit 
(criterion  1).  This  unit  helps  to  maintain 
connectivity  between  vernal  pool  fairy 
shrimp  habitats  on  the  valley  floor  and 
habitats  to  the  north  and  south  of  the 
Merced  Unit  (criterion  4). 

A  majority  of  vernal  pool  habitat  in 
the  Merced  Unit  is  in  Merced  County. 
The  eastern  edge  of  the  unit  overlaps 
into  Mariposa  Coimty.  Bear  Creek  flows 
along  the  southern  boundary  of  the  unit, 
crossing  through  it  in  several  locations. 
The  City  of  Merced  is  south  of  the  unit, 
Bear  Reservoir  is  southeast  of  the  unit, 
and  the  Castle  Airport  is  located  outside 
of  the  southwest  boundary.  The 
northern  boundary  parallels  the  Merced 
River.  The  entire  unit  is  located  east  of 
Highway  99.  Land  ownership  within  the 
unit  includes  mostly  private  lands  and 
approximately  8  ac  (3  ha)  of  BLM  lands. 
TNC  has  a  total  of  11,283  ac  (4.513  ha) 
of  conservation  easements  within  this 
unit. 

Unit  24B,  Madera  Unit,  Fresno  Counties 
(41,032  ac  (16,606  ha)) 

The  Madera  Unit  contains 
occurrences  of  the  species  living  within 
hardpan  vernal  pool  complexes 
composed  of  numerous  small  pools  and 


swales  on  mima  mound  topography 
(Holland  1998;  Keeler-Wolf  ef  a/.  1998; 
CNDDB  2001).  These  vernal  pools  occur 
on  alluvial  fans  and  terraces.  South  of 
this  unit,  in  Fresno  County,  these  pools 
become  less  common,  because  the  soils 
that  support  them  are  less  widespread 
(Keeler-Wolf  et  al.  1998). 

Located  in  western  Madera  County, 
this  unit  is  located  between  the  Fresno 
River  and  San  Joaquin  River.  All  lands 
within  this  unit  are  privately  owned.  All 
vernal  pools  in  this  unit  are  located  east 
of  Highway  99  and  the  Atchison, 
Topeka,  and  Santa  Fe  Railroad, 
extending  east  toward  the  low-elevation 
foothill  region  of  the  Sierra  Nevada. 
State  Route  145  bisects  the  unit. 

This  unit  consists  of  two  subunits. 
Subunit  A  contains  vernal  pool  habitats 
south  of  Millerton  Lake.  The  western 
boundary  of  this  unit  is  bordered  by  the 
San  Joaquin  River.  Gordon  Road  cuts 
through  the  southernmost  tip  of  the 
unit.  Owens  Mountain  and  Table 
Mountain  Rancheria  are  located  east  of 
the  Unit.  The  Friant  Kern  Canal  crosses 
through  the  unit  in  a  southeasterly 
direction.  Subunit  B  is  located  mostly 
west  of  State  Route  41  along  Little  Dry 
Creek  and  Cottonwood  Creek. 

Unit  26 A.  B,  and  C,  Cross  Creek  Unit, 
Tulare  and  Kings  Counties  (7,579  ac 
(3,067  ha)) 

This  unit  contains  vernal  pools  that 
support  occurrences  of  the  species 
(Holland  1998;  CNDDB  2001)  formed  on 
Lewis  and  Youd  soils  (USDA  2001). 
This  area  represents  the  southern  extent 
of  vernal  pool  fairy  shrimp  range  along 
the  eastern  margin  of  the  Central  Valley, 
and  is  the  largest  contiguous  vernal  pool 
habitat  in  this  region  (criteria  1  and  4) 
(Holland  1998;  CNDDB  2001). 

This  unit  contains  CDFG's  Sequoia 
Field  and  Stone  Corral  Ecological 
Reserves  in  Tulare  County.  These 
reserves  are  one  of  the  few  vernal  pool 
conservation  areas  in  the  eastern  portion 
of  the  San  Joaquin  Valley,  and  they  have 
been  the  focus  of  several  monitoring  and 
management  efforts  (criterion  4).  Land 
ownership  within  this  unit  includes  213 
ac  (86  ha)  of  CDFG  lands.  All  other  land 
within  this  unit  is  privately  owned. 
TNC,  Tulare  County,  and  the  Sierra  Los 
Tulares  Land  Trust  have  identified  this 
area  as  one  of  the  best  remaining 
examples  of  vernal  pool  habitats  in  the 
region.  Much  of  the  remaining  vernal . 
pool  habitat  within  Tulare  County  has 
been  severely  degraded  and  converted. 

This  unit  is  comprised  of  three 
subunits.  Subunit  A  is  located  in 
northwest  Tulare  County  and  contains 
vernal  pool  habitat  located  west  of 
Seville.  The  Friant  Kem  Canal  is  north 
of  the  unit  and  the  Cottonwood  Creek 


Levee  is  south  of  the  unit.  Road  140 
runs  west  of  the  unit.  Subunit  3 
contains  vernal  pools  in  northeastern 
Kings  County  and  northwestern  Tulare 
County.  Highway  99  and  St.  Johns  River 
cut  through  the  unit  in  a  southeasterly 
direction.  Cross  Creek  and  Cottonwood 
Creek  cut  through  the  unit  in  a 
southwesterly  direction.  Road  112  is 
east  of  the  unit  and  the  Lakeland  Canal 
is  west  of  the  unit.  The  towns  of  Goshen 
and  Visalia  are  south  of  the  unit  and 
Traver  and  London  are  north  of  the  unit. 
Subunit  C  is  known  as  Sequoia  Field 
Unit  and  is  located  in  northwestern 
Tulare  County.  This  unit  is  south  of 
County  Road  J36.  Road  112  crosses 
through  the  western  edge  of  the  unit. 
Avenue  352  crosses  through  the 
southern  edge,  and  State  Route  63 
crosses  through  the  eastem  edge. 

Unit  27 A  and  B.  Pixley  Unit,  Tulare 
County  (16,706  ac  (6,761  ha)) 

This  unit  contains  the  largest 
contiguous  area  of  habitat  for  the 
species  in  the  southern  portion  of  the 
San  Joaquin  Valley  (criteria  1  and  4) 
(Holland  1998;  CNDDB  2001).  Vernal 
pool  fairy  shrimp  in  this  area  occur 
within  Northern  Claypan  vernal  pools 
that  tend  to  be  alkaline  and  larger  than 
other  vemal  pool  fairy  shrimp  habitats, 
such  as  those  found  on  the  eastem 
margin  of  the  San  Joaquin  Valley 
(criterion  2). 

This  unit  contains  wintering  areas  for 
migratory  waterfowl,  shorebirds,  marsh, 
and  waterbirds  in  the  southern  San 
Joaquin  Valley,  and  includes  natural 
valley  grasslands  and  developed  marsh 
habitats  within  the  Pixley  National 
Wildlife  Refuge  complex  (3,366  ac 
(1.362  ha))  (criterion  4).  Other 
ownership  within  this  unit  include  TNC 
lands  (3,274  ac  (1,309  ha}).  All  other 
lands  vdthin  this  unit  are  privately 
owned.  These  habitats  are  important  for 
migratory  waterfowl  that  aid  in  the 
dispersal  of  vemal  pool  fairy  shrimp 
and  other  vemal  pool  crustacean  cysts 
(criterion  3).  This  unit  represents  one  of 
only  three  areas  designated  for  vemal 
pool  fairy  shrimp  in  the  San  Joaquin 
Valley  vemal  pool  region  described  by 
Keeler-Wolf  et  ai.  (1998)  (criterion  1). 

This  unit  consists  of  two  subunits  that 
lie  south  of  the  Cities  of  Hanford  and 
Lemoore,  north  of  the  City  of  Wasco, 
and  east  of  the  City  of  the  Tulare.  In 
addition  to  vemal  pool  fairy  shrimp, 
western  spadefoot  toad  and  California 
tiger  salamander  are  present  within  this 
unit. 
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Roberts  subunit  in  the  proposed  rule  is 
now  the  Bradley-San  Miguel  subunit  in 
the  final  rule.  This  reflects  the  removal 
of  Camp  Roberts  lands  from  the  final 
critical  habitat  rule. 

The  Central  Coastal  Ranges  Unit 
includes  three  subunits  that  occur  in 
Monterey  and  San  Luis  Obispo 
Counties.  The  three  subunits  include 
areas  adjacent  to  the  town  of  Lockwood, 
the  towns  of  Bradley  and  San  Miguel, 
and  the  City  of  Paso  Robles. 

The  Lockwood  subimit  (29A)  includes 
a  single  parcel  that  is  located  directly 
east  of  the  Fort  Hunter  Liggett  military 
base.  Land  ownership  in  the  subunit  is 
mostly  private,  and  includes  a  2-ac  (1- 
ha)  parcel  managed  by  the  BLM. 
Intensive  surveys  on  Fort  Hunter  Liggett 
document  the  occurrence  of  listed  fairy 
shrimp  in  a  minimum  of  65  pools 
within  the  base  boundary  (Fort  Hunter 
Liggett  2000).  The  Lockwood  subunit  is 
present  within  one  or  more  hydrologic 
unitsthat  contribute  to  the  amount, 
duration,  and  frequency  of  water  flow 
that  is  necessary  to  maintain  seasonally 
flooded  habitats  that  possess  vernal  pool 
fairy  shrimp  at  Fort  Hunter  Liggett. 

The  Bradley-San  Miguel  subunit  (29B) 
consists  of  five  separate  parcels  that  are 
privately  owned.  Four  of  these  parcels 
are  located  immediately  adjacent  to  the 
northern  or  eastern  boundary  of  the 
Camp  Roberts  military  base,  and  the 
fifth  is  immediately  adjacent  to  the 
western  boundar\'  of  the  base.  Surveys 
on  Camp  Roberts  document  the 
presence  of  vernal  pool  fairy  shrimp  at 
61  sites  (Jones  and  Stokes  Associates 
1997a).  The  Bradley-San  Miguel  subunit 
is  present  within  one  or  more 
hydrologic  units  that  contribute  to  the 
amount,  duration,  and  frequency  of 
water  flow  that  is  necessary  to  maintain 
seasonally  flooded  habitats  that  possess 
vernal  pool  fairy  shrimp  on  the  Camp 
Roberts  military  base. 

The  Paso  Robles  subunit  (29C) 
consists  of  a  polygon  that  is  2  to  15  mi 
(3.2  to  24  km)  northeast  of  the  Paso 
Robles  city  boundary.  All  of  the  land 
within  this  subunit  is  privately  owned. 
Surveys  along  State  Highway  46 
document  the  occurrence  of  vernal  pool 
fairy  shrimp  within  the  subunit  (Mitch 
Dallas,  Catrans,  pers.  comm.).  The  Paso 
Robles  subunit  possesses  several  large 
vernal  pool  complexes  that  are  105-776 
ac  (42-314  ha)  in  size.  The  discovery  of 
vernal  pool  fairy  shrimp  in  an  area  4  mi 
(6  km)  east  of  Paso  Robles  suggests  that 
the  species  is  likely  to  be  widely 
dispersed  in  remnant  vernal  pools  or 
complexes  that  still  exist  within  the 
critical  habitat  subunit.  The  Paso  Robles 
subunit  perimeter  is  defined  by  the 
presence  of  low  slope  areas  within 
watershed  boundaries  that  are  known  to 


contain  vernal  pool  fairy  shrimp  and 
vernal  pool  habitats. 

The  Lockwood  subunit  occurs  within 
the  Central  Coast  vernal  pool  region  that 
has  been  delineated  by  the  CDFG 
(Keeler-Wolf  et  al.  1998),  and  the 
Bradley-San  Miguel  and  Paso  Robles 
subunits  occur  within  the  Carrizo  vernal 
pool  region.  Conservation  of  vernal 
pools  in  the  region  is  necessary  to 
stabilize  and  recover  remnant 
populations  of  vernal  pool  fairy  shrimp 
in  the  central  coastal  county  area  of 
southern  California  (criterion  1). 

Unit  30,  Carrizo  Plain  Unit.  San  Luis 
Obispo  County  (25,851  ac  (10.466  ha)) 

This  unit  contains  Northern  Claypan 
vernal  pools  (Sawyer  and  Keeler-Wolf 
1995)  in  numerous  shallow  alkaline 
depressions  within  a  Valley  Saltbush 
Scrub  matrix.  This  is  the  only  area 
where  vernal  pool  fairy  shrimp  are 
known  from  saline  salt  brush  scrub 
vernal  pool  habitats  (criterion  2).  Many 
vernal  pools  in  the  region  are  adjacent 
to  the  3,000  ac  (1,214  ha)  Soda  Lake,  the 
largest  alkali  wetland  in  central  and 
southern  California,  which  provides  a 
winter  haven  for  thousands  of  migratory 
birds  that  provide  dispersal  mechanisms 
for  the  species  (criterion  3).  Vernal  pool 
fairy  shrimp  in  the  Carrizo  Plain  Unit 
are  located  146  mi  (235  km)  southeast 
of  the  closest  known  occurrences  at 
Kesterson  National  Wildlife  Refuge  in 
Merced  County,  and  represent  an 
unusual  geographic  area  (criterion  1). 

The  Carrizo  Plain  unit  contains 
examples  of  native  bunch  grass,  needle 
grass,  and  blue  grass  uplands  which 
assist  in  maintaining  the  hydrology  of 
the  vernal  pools  and  vernal  pool 
complexes.  Most  of  the  habitat  within 
this  unit  is  part  of  the  Carrizo  Plain 
National  Monument,  which  is 
administered  by  BLM,  TNC,  and  CDFG 
for  the  protection  of  natural  habitat 
(criterion  4).  BLM  lands  within  the  unit 
total  approximately  15,549  ac  (6,293  ha) 
and  CDFG  lands  total  approximately 
233  ac  (93  ha).  Other  vernal  pool 
habitats  in  the  unit  are  located  on 
private  land. 

This  unit  includes  vernal  pool  habitat 
in  the  interior  basin  of  the  Carrizo  Plain. 
It  encompasses  California  Valley  and 
Soda  Lake.  State  Highway  58  is  located 
north  of  the  unit.  Most  of  the  habitat  is 
east  of  Soda  Lake  Road;  however.  Soda 
Lake  Road  crosses  through  the  western 
edge  of  the  unit  in  several  areas.  To  the 
east,  the  unit  is  bordered  by  the  San 
Andreas  Rift  Zone. 
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Unit  31,  Lake  Cachuma  Area  Unit, 
Santa  Barbara  County {20,754  ac  (8,399 
ha)) 

The  Lake  Cachuma  critical  habitat 
unit  is  located  vdthin  a  10  mi  (16  km) 
radius  of  the  northwestern  portion  of 
Lake  Cachuma  in  central  Santa  Barbara 
County.  Land  ownership  includes  the 
U.S.  Forest  Service  (USPS)  (5,434  ac 
(2,199  ha))  and  BLM  (92  ac  (37  ha)).  All 
other  land  within  the  unit  is  privately 
owned.  The  unit  boundary  contains  four 
vernal  pool  complexes  that  are  at  least 
10  ac  (4  ha)  in  size  (Holland  2003);  these 
complexes  vary  in  size  from  40  to  199 
ac  (16  to  81  ha).  The  unit  also  contains 
one  documented  occurrence  of  vernal 
pool  fairy  shrimp.  Limited  survey  data 
for  fairy  shrimp  exist  for  this  imit.  We 
believe  listed  fairy  shrimp  probably 
occur  at  several  additional  locations 
with  suitable  ephemeral  aquatic  habitat. 
A  portion  of  the  critical  habitat  unit 
overlaps  the  Santa  Barbara  vernal  pool 
region  delineated  by  the  CDFG  (Keeler- 
Wolf  et  al.  1998).  The  Lake  Cachuma 
unit  is  essential  for  the  conservation  of 
vernal  pool  fairy  shrimp  because  it 
contains  seasonally  flooded  aquatic 
habitats  that  are  located  at  least  36  mi 
(60  km)  from  other  wetlands  that  are 
known  to  possess  the  species.  Compared 
to  most  counties  mentioned  in  this  rule, 
Santa  Barbara  County  contains  a 
relatively  small  acreage  of  remaining 
vernal  pool  habitat,  thereby  highlighting 
the  need  to  proactively  manage  the 
ephemeral  aquatic  habitats  that  still 
remain  (criterion  1). 

Unit  32,  Ventura  County  Unit.  Ventura 
County  (46,531  ac  (18,830  ha)) 

The  Ventura  County  Unit  is  located  in 
the  north-central  portion  of  Ventiua 
County.  With  the  exception  of  1,951  ac 
(790  ha)  that  are  privately  owmed,  all 
other  land  within  this  unit  occurs 
within  the  Los  Padres  National  Forest. 
Vernal  pool  fairy  shrimp  and 
Conservancy  fairy  shrimp  co-occur  at 
relatively  high-elevation  (5,500  ft  (1,700 
m))  forested  sites  within  this  unit.  This 
combination  of  attributes  is  unique 
because  these  species  normally  occur  at 
much  lower  elevations  in  grassland 
habitat.  The  critical  habitat  perimeter 
encompasses  an  area  that  is  known  to 
contain  vernal  pool  and  Conservancy 
fairy  shrimp  and  isolated  pools  that 
provide  habitat  for  both  species.  Few 
fair)'  shrimp  surveys  exist  for  this  unit. 
However,  listed  fair>'  shrimp  probably 
occur  at  several  additional  locations 
with  suitable  ephemeral  aquatic  habitat. 
The  Ventiira  County  Unit  is  essential  for 
the  conservation  of  vernal  pool  fairy 
shrimp  because  it  contains  ephemeral 
aquatic  environments  that  are  rarelv 


associated  with  fairy  shrimp,  and  the 
occupied  sites  are  disjunct  from  others, 
in  that  they  are  located  at  least  36  mi  (60 
km)  from  the  closest  known  site  (criteria 
1  and  2). 

Vernal  Pool  Tadpole  Shrimp 

Vernal  pool  tadpole  shrimp 
occurrences  are  known  from  Shasta 
County  to  Tulare  County,  California, 
with  an  elevational  variation  of  near  3 
m  (10  ft)  to  near  150  m  (500  ft).  The 
vernal  pool  types  and  soils  associated 
with  areas  of  concentration  of  vernal 
pool  tadpole  shrimp  differ  greatly  across 
the  geographic  range  of  the  species; 
these  differences  lead  to  different 
species  compositions  and 
environmental  conditions  between 
vernal  pool  tadpole  shrimp  occurrences. 
Providing  for  a  mosaic  of  habitat  types 
and  conditions  both  between  and  among 
vernal  pool  species  is  essential  because 
it  would  include  the  full  extent  of  the 
physical  and  environmental  conditions 
for  the  species  (Barclay  and  Knight 
1984;  Bauder  and  McMillan  1998; 
Fugate  1992  and  1998;  Gonzales  et  al. 
1996,  Noss  et  al.  2002a.  Noss  et  al. 
2002b;  Platenkamp  1998;  Zedler  et  al. 
1979).  The  soils  that  contain 
occurrences  of  vernal  pool  tadpole 
shrimp  in  the  delineated  units  vary 
significantly  throughout  the  species' 
range.  In  the  north,  the  rare  Northern 
Mudflow  formation  underlies  vernal 
pools  in  Shasta  and  Tehema  Counties. 
Tehema  and  Butte  Counties  contain 
Northern  Basalt  Flow  vernal  pools  that 
are  limited  to  ancient  terraces  and 
hilltops  that  comprise  some  of  the 
oldest  geologic  formations  in  California. 
Northern  Volcanic  Mudflow  vernal 
pools  are  delineated  in  Butte  and  Yuba 
Counties.  Throughout  the  Central 
Valley,  the  habitat  ranges  from  high 
terrace  landforms  to  claypan  and 
hardpan  pool  types.  Northern  Basalt 
Flow  vernal  pools  are  found  in  Fresno 
Coimty  in  the  low  elevation  foothills.  In 
the  Suisun  Marsh  area,  vernal  pool 
tadpole  shrimp  are  found  in  the  saline- 
alkaline  transition  zone.  The  parent 
material  of  vernal  pools  greatly 
influences  species  composition  and 
hydrologic  functioning  of  the  vernal 
pool  (Hanes  and  Stromberg  1998; 
Holland  and  Jain  1981,  1988).  Soils 
beneath  vernal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  surveys,  but  are  usually 
undescribed  hydric  inclusions  which 
vary  upon  location  (Holland  and  Dain 
1990).  The  primary  constituent  elements 
of  critical  habitat  for  vernal  pool  tadpole 
shrimp  are  the  habitat  components  that 
provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 


appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
vernal  pool  tadpole  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  but  which  are  dry  during  the 
summer  and  do  not  necessarily  fill  with 
water  every  year,  including  but  not 
limited  to,  vernal  pools  on  Redding  and 
Coming  soils  on  high  terrace  landforms, 
and 

(ii)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  imits  called  vernal  pool 
complexes.  These  features  contribute  to 
the  filling  and  drying  of  the  vernal  pool 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

Unit  1,  Stillwater  Plains  Unit,  Shasta 
County  (3,538  ac  (1,432  ha)) 

This  unit  contains  the  species 
(CNDDB  2002)  within  vernal  pools 
mapped  by  Holland  (1998)  that  are 
found  on  old  alluvial  terraces  above  the 
Sacramento  River,  often  on  Redding  and 
Coming  soil  complexes  (Shasta  Coimty 
2001).  Generally,  these  pools  range  in 
size  from  small  (30  ft  -  (10  m-))  to 
several  acres  (hectares)  in  size  at  the 
Stillwater  Plains  area.  This  unit  is 
geographically  important  because  it 
comprises  the  northern  extent  of  the 
species  range  in  California  (criterion  1). 
The  vemal  pool  tadpole  shrimp  within 
this  unit  wore  found  to  be  genetically 
different  from  other  populations, 
particularly  those  in  the  foothills  of  the 
Sierra  Nevada  (King  1996). 

This  unit  is  located  in  the  area  east  of 
the  Redding  Municipal  Airport  between 
Airport  Road  to  the  west  and  Deschutes 
Road  to  the  east.  The  unit  is  north  of 
Dersch  Road  and  south  of  Lassen  Park 
Highway.  This  unit  comprises  a  portion 
of  the  Stillwater  Plains.  This  unit 
includes  the  Stillwater  Plains 
Conservation  Bank.  Most  of  the  land 
included  within  this  unit  is  privately    ' 
owned,  but  130  ac  (52  ha)  of  that  is 
protected  by  WRP  easements  or 
agreements.  The  BLM  owns  42  ac  (17 
ha). 

Unit  2.  Dales  Unit,  Shasta  and  Tehama 
Counties  (33,975  ac  (13.750  ha)) 

This  unit  is  ecologically  important 
because  it  is  one  of  the  few  areas  where 
vemal  pool  tadpole  shrimp  are  known 
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to  occur  in  Nqrthem  Mudflow  vernal 
pools  (criteriato  2).  Northern  Mudflow 
vernal  pools  are  generally  small  and 
tend  to  be  inundated  for  relatively  short 
periods  of  tin*  (Keeler-Wolf  ef  ai.  1998). 
This  unit  contains  some  of  the  largest 
remaining  veiiial  pool  complexes 
supporting  ve  mal  pool  tadpole  shrimp 
in  the  norther  i  portion  of  the  species' 
range,  including  the  Dales  Plains.  These 
areas  provide  relatively  undistxubed, 
hydrologicall; '  intact  vernal  pool 
habitats  that  \  rill  likely  continue  to 
support  natur  d  vernal  pool  ecosystem 
processes  and|  maintain  suitable  habitat 


conditions  foi 


shrimp  (enter  on  4).  The  unit  also 


at  for  migratory  waterfowl 
dispw-sal  of  vernal  pool 
tadpole  shrim  3  and  other  vernal  pool 
crustacean  cy;  ts  (criterion  3). 

The  Dales  I  nit  is  located  in  northern 
Tehema  Coun  ty.  A  portion  of  the  unit 
5hasta  Coimty.  The  vernal 
vest  of  Inskip  Hill  are 
included  in  tl  is  imit,  as  well  as  the  area 
west  of  the  Sa  cramento  River  known  as 
Table  Mounta  in  and  Table  Mountain 
Lake.  Land  ovrnership  within  this  unit 

(14.826  ac  (6,000  ha))  and 
State  lands  7d9  ac  (287  ha).  CDFG 
administers  a  jproximately  42  ac  (17  ha) 
and  TNC  has  ;onservation  easements  on 
15,575  ac  (6.2  30  ha)  within  this  unit. 
The  remainin  ;  lands  are  privately 
owned. 


provides  habi 
that  aid  in  the 


overlaps  into 
pool  habitats 


Unit  3,  Vina 
Butte  Countid^ 


i(Iains  Unit,  Tehama  and 
(31.195  ac  (12,916  ha)) 


This  unit  is 
(criterion  2) 
areas  where 
are  known  to 
Flow  vernal 
vernal  pools 
terraces  and 
of  the  oldest 
California 
habitat  for 
in  the  disper^ 
shrimp  and 
cysts  (criterio  a 

-This  unit  is 
northeastern 
Valley,  from 
Tehama  Couiitv' 
north  of  Chicp 
is  geographic 
because  it  is 
tadpole  shrinjp 
Northeastern 
pool  region 
Wolf  et  al 
south  and  ea^t 
paralleling 
region  of  the 
of  the  lands 
are  privately 
more  likely  t( 


vernal  pool  tadpole 


ecologically  important 
fabcause  it  is  one  of  the  few 
V  3mal  pool  tadpole  shrimp 

occur  in  Northern  Basalt 
p  ools.  Northern  Basalt  Flow 
i  re  limited  to  ancient 
1  illtops  that  comprise  some 
j  eologic  formations  in 
Tl  is  unit  also  provides 
mi  >ratory  waterfowl  that  aid 
of  vernal  pool  tadpole 
oiher  vernal  pool  crustacean 
3). 
located  in  the 
)ortion  of  the  Sacramento 
:  outh  of  Deer  Creek  in 
to  Big  Chico  Creek 
in  Butte  County.  The  xmit 
illy  important  (criterion  1) 
Qne  of  only  two  vernal  pool 

units  within  the 
Sacramento  Valley  vernal 
i<  entified  by  CDFG  (Keeler- 
igpa).  The  unit  extends 

of  the  Sacramento  River, 
thle  low-elevation  foothill 

ierra  Nevada.  A  majority 
1  icluded  within  this  imit 
)wned.  This  unit  may  be 
support  the  species  over 


time  (criterion  4)  because  it  includes 
protected  areas  such  as  TNC's  Vina 
Plains  preserve  as  well  as  other  TNC 
lands  5,660  (2,264  ha)  and  oonservation 
easements  10,870  ac  (4,348  ha).  The  unit 
also  includes  142  ac  (57  ha)  of  private 
lands  protected  by  WRP  easements  or 
agreements. 

Unit  6,  Dolan  Unit,  Colusa  County  (980 
ac  (397  ha)) 

This  unit,  like  Unit  5,  is  noteworthy 
for  its  Northern  Clay  pan  vernal  pools,  as 
defined  by  Sawyer  and  Keeler-Wolf 
(1995).  These  vernal  pools  occur  on 
alkaline  soils  and  typically  form  alkah 
playas  which  are  larger  and  contain  a 
more  diverse  species  composition  than 
the  hardpan  pools  further  south 
(criterion  2)  (Keeler-Wolf  ef  a/.  1998). 
They  may  display  white  salt  deposits 
following  pool  drying. 

This  unit  occurs  east  of  Interstate  5, 
south  of  the  City  of  Colusa,  and  west  of 
the  Colusa  National  Wildlife  Refuge.  All 
the  lands  within  this  unit  are  privately 
owned.  This  imit  is  primarily  located  on 
the  Dolan  Ranch  Conservation  bank. 

Unit  7,  Beale  Unit.  Yuba  County  (1,324 
ac  (536  ha)) 

The  Beale  Unit  is  ecologically 
important  (criterion  2)  because  it 
contains  vernal  pool  grasslands 
occurring  on  four  major  geologic 
formations:  the  Modesto  Formation;  the 
Riverbank  Formation;  the  Laguna 
Formation;  and  the  Mehrten  Formation. 
Different  geologic  formations  provide  a 
diversity  of  habitats  for  vernal  pool 
tadpole  shrimp  primarily  through  their 
effects  on  pool  size  and  depth  (Helm 
1998;  Platenkamp  1998).  King  (1996) 
found  that  vernal  pool  tadpole  shrimp 
within  this  unit  were  genetically 
different  from  occurrences  in  other 
portions  of  the  species'  range, 
particularly  those  on  the  floor  of  the 
Central  Valley.  This  unit  is  also 
important  because  it  can  help  maintain 
an  opportunity  for  long-distance 
dispersal  of  vernal  pool  tadpole  shrimp 
cysts  (criterion  3);  the  nearest  unit  to  the 
north  is  over  28  mi  (45  km)  away,  and 
the  nearest  unit  to  the  south  is  over  40 
mi  (65  km)  away. 

The  Beale  Unit  is  located  in 
southwestern  Yuba  County,  south  of  the 
Yuba  River  and  Yuba  Goldfields,  east  of 
State  Route  70,  and  north  of  the  Bear 
River  adjacent  to  Beale  AFB.  All  the 
lands  within  this  unit  are  privately 
owned. 

Unit  9,  Cosumnes  Unit,  Sacramento, 
Amador,  and  San  Joaquin  Counties 
(26,754  ac  (10.827  ha)) 

This  imit  is  geographically  important 
because  it  contains  over  30  percent  of 


the  remaining  vernal  pool  habitats  in 
the  southern  Sacramento  Valley  area 
(Holland  1998;  Sacramento  County 
1999).  It  is  also  ecologically  noteworthy 
(criterion  2)  because  it  includes  a 
diversity  of  pool  types  occupied  by  the 
species,  including  Northern  Volcanic 
Mudflow  vernal  pools  on  the  Mehrten 
and  Valley  Springs  geologic  formation 
overlain  by  Pardee  and  Pentz  soils, 
vernal  pools  occurring  on  low  terrace 
landforms  associated  with  San  Joaquin 
soils,  and  high  terrace  landforms 
associated  with  Redding  and  Coming 
soils  (USDA  2001).  This  area  has  been 
identified  by  the  Sacramento  Valley 
Open  Space  Conservemcy,  the  CNPS, 
and  TNC  as  an  excellent  example  of 
vernal  pool  grasslands,  supporting  a 
rich  and  diverse  conununity  of  vernal 
pool  endemic  plants  and  animals  within 
Sacramento  County.  King  (1996)  found 
that  vernal  pool  tadpole  shrimp  within 
this  unit  were  genetically  most  similar 
to  those  in  Stanislaus  County  and 
nearby  in  Sacramento  County.  However, 
vernal  pool  tadpole  shrimp  within  this 
unit  were  generally  different  from 
occurrences  at  other  sites  sampled 
throughout  the  species'  range  and  were 
very  different  from  vernal  pool  tadpole 
shrimp  sampled  at  sites  found  further  to 
the  west  on  the  floor  of  the  Central 
Valley  for  example,  at  Jepson  Prairie  or 
the  Kesterson  Unit  of  the  San  Luis 
National  Wildlife  Refuge  (King  1996). 

This  unit  contains  State  and  federally 
owned  land,  as  well  as  private 
properties.  Portions  of  the  Cosumnes 
River  Preserve  occur  within  this  unit. 
These  areas  provide  habitat  for 
migratory  waterfowl  and  other  avian 
species  that  aid  in  the  dispersal  of 
vernal  pool  tadpole  shrimp  and  other 
vernal  pool  crustacean  cysts  (criterion 
3).  Several  large,  diverse,  vernal  pool 
landscapes  are  protected  within  this 
unit  (criterion  4),  including  the  Howard 
Ranch  and  Valensin  Ranch.  The  Clay 
Station  Mitigation  Bank,  Laguna  Creek 
Mitigation  Bank,  and  the  Borden  Ranch 
Mitigation  site  are  included  in  this  unit, 
as  well  as  a  number  of  smaller 
conservation  areas,  including  the 
Rancho  Seco  Preserve. 

This  unit  occupies  the  area  south  of 
Deer  Creek  and  the  Cosumnes  River  to 
an  area  just  south  of  the  Sacramento  and 
San  Joaquin  County.  The  eastern 
boundary  is  the  low-elevation  foothills 
of  western  Amador  County.  The  western 
limit  is  the  Sacramento  River.  Land 
ownership  and  protection  within  the 
unit  includes  TNC  (9,970  ac  (3,988  ha)) 
lands  and  WRP  easements  (1 1  ac  (4  ha)). 
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Unit  10,  Davis  Communications  Annex 
Unit,  Yolo  County  (440  ac  (1 78  ha)) 

This  unit  is  ecologically  important 
(criterion  2)  because  it  contains  claypan 
vernal  pools,  which  are  generally  larger 
and  stay  inundated  for  relatively  longer 
periods  than  vernal  pools  on  alluvial 
terraces  or  volcanic  mudflows  and  lava 
flows.  This  unit  is  essential  to  the 
species  because  it  represents  some  of 
the  last  remaining  claypan  vernal  pools 
in  Yolo  County  and  west  of  the 
Sacramento  River. 

This  unit  is  located  southeast  of  the 
City  of  Davis  and  south  of  the  South 
Fork  of  Putah  Creek.  This  unit's  western 
boundary  coincides  with  the  Solano  and 
Yolo  County  line.  The  unit  contains 
land  owrned  by  Yolo  County.  This  unit 
contains  DoD  (1,258  ac  (310  ha))  owned 
land. 

Unit  13,  Stanislaus  Unit,  Stanislaus 
County  (16,323  ac  (6,606  ha)) 

This  unit  contains  hardpan  pool?  on 
soils  of  alluvial  fans  and  terraces.  It  is 
important  ecologically  (criterion  2)  for 
its  numerous  small  pools  and  swales  on 
mima  mound  topography,  supported  by 
soils  that  are  typically  older  than  those 
of  the  alluvial  terraces  in  the 
Sacramento  area.  The  unit  is  also 
geographically  important  (criterion  1) 
because  it  contains  almost  25  percent  of 
vernal  pool  habitats  found  along  the 
eastern  margin  of  the  San  Joaquin 
Valley.  King  (1996)  found  Uiat  vernal 
pool  tadpole  shrimp  within  this  unit, 
although  similar  to  vernal  pool  tadpole 
shrimp  in  eastern  Sacramento  County, 
were  genetically  different  from  other 
tadpole  shrimp  occurrences  sampled 
throughout  the  species'  range, 
particularly  those  on  the  floor  of  the 
Central  Valley.  The  Stanislaus  Unit 
contains  very  high  quality, 
hydrologically  intact  vernal  pool 
complexes  likely  to  persist  over  time 
(criterion  4),  including  the  well-known 
Hickman  pools  in  Stanislaus  County. 

The  Stanislaus  Unit  is  bordered  by  the 
Stanislaus  River  to  the  north  and  Dry 
Creek  to  the  south  and  southeast  in 
western  Stanislaus  County.  All  the  land 
within  this  unit  is  privately  owned. 

Unit  14,  San  Francisco  Bay  Unit, 
Alameda  and  Santa  Clara  Counties  (802 
ac  (325  ha)) 

This  unit  is  geographically  important 
(criterion  1 )  because  it  represents  the 
only  location  where  vernal  pool  tadpole 
shrimp  occur  in  the  San  Francisco  Bay 
region,  and  because  it  represents  the 
western  extent  of  the  species  range.  The 
unit  is  over  37  mi  (60  km)  from  the 
nearest  unit  to  the  north,  and  over  56  mi 
(90  km)  from  the  nearest  units  to  the 


east  and  south.  Vernal  pool  tadpole 
shrimp  within  this  unit  are  found  in  a 
unique  tidal  marsh  estuary  area  that 
represents  an  unusual  habitat  type  for 
the  species  (criterion  2). 

This  unit  is  situated  south  of  the  cities 
of  Fremont  and  Newark,  west  of 
Interstate  880  and  north  of  Mud  Slough. 
Portions  of  this  unit  are  particularly 
likely  to  persist  over  time  (criterion  4) 
because  they  occur  within  the 
boundaries  of  San  Francisco  Bay 
National  Wildlife  Refuge.  This  unit  also 
includes  a  preserve  established  as  a 
conservation  measure  for  vernal  pool 
tadpole  shrimp  as  part  of  the  Pacific 
Conunons  development  project  (Service 
2000b). 

Unit  15,  Merced  Unit;  Merced  and 
Mariposa  Counties  (61,379  ac  (24,840 
ha)) 

This  unit  is  important  for  the 
.  conservation  of  the  species  because  it 
contains  more  documented  occurrences 
of  the  species  than  any  other  area 
throughout  the  species'  range  (criterion 
1)  (CNDDB  2001).  The  Merced  Unit 
contains  almost  15  percent  of  all 
remaining  vernal  pool  habitats  in  the 
Central  Valley,  and  40  percent  of  vernal 
pool  habitats  along  the  eastern  margin  of 
the  San  Joaquin  Valley  (Holland  1998). 
The  vernal  pool  tadpole  shrimp  in  this 
unit  occur  in  the  largest  block  of 
pristine,  high-density  vernal  pool 
grasslands  remaining  in  California 
(VoUmar  1999).  These  vernal  pools 
support  multiple  lai^e  vernal  pool 
tadpole  shrimp  occurrences  that  are 
capable  of  producing  large  numbers  of 
cysts  in  good  years,  which  is  important 
for  this  species  to  survive  through  a 
variety  of  natural  and  environmental 
changes,  as  well  as  stochastic  events 
(criterion  4).  Genetic  analyses  of  vernal 
pool  tadpole  shrimp  revealed  that 
occurrences  in  this  unit  are  genetically 
different  from  other  sampled 
occurrences  (King  1996).  Of  all 
occurrences  studied.  King  (1996)  found 
these  to  be  the  most  highly  divergent. 

A  majority  of  the  vernal  pool  habitat 
in  the  Merced  Unit  is  in  Merced  County. 
The  eastern  edge  of  the  unit  generally 
follows  the  Mariposa  Count\'  line.  The 
Chowchilla  River  in  Madera  County 
flows  along  the  southern  boundary  of 
the  unit.  The  northern  boundar>' 
parallels  the  Merced  River.  The  entire 
unit  is  located  east  of  Highway  99.  As 
part  of  TNC's  Merced  Grasslands 
Project,  approximately  20,288  ac  (8,210 
ha)  of  vernal  pool  habitat  in  this  unit 
have  been  conserved  through  the 
establishment  of  conser\'ation 
easements. 


Unit  17,  Table  Mountain  Unit,  Fresno 
County  (1,802  ac  (729  ha)) 

This  unit  contains  Northern  Basalt 
Flow  vernal  pools  found  on  narrow, 
sinuous  basalt  mesas  above  the 
surrounding  low-lying  terrain.  Basalt 
flow  vernal  pools  are  a  very  rare  habitat 
type  for  vernal  pool  tadpole  shrimp,  and 
the  habitats  within  this  unit  are 
important  for  maintaining  the  range  of 
ecological  conditions  in  which  the 
species  occurs  (criterion  2).  They 
typically  contain  small,  irregularly 
clustered  pools  with  "flashy  hydrology" 
(Keeler-Wolf  ef  a/.  1998).  The 
occurrences  of  vernal  pool  tadpole 
shrimp  in  this  unit  are  genetically 
different  from  occurrences  in  other 
portions  of  the  species'  range, 
particularly  those  occurring  on  the  floor 
of  the  Central  Valley  (King  1996). 

Located  in  Fresno  County,  this  unit 
contains  vernal  pool  habitats  east  and 
south  of  the  San  Joaquin  River  and  east 
of  Millerton  Lake.  The  unit  is  west  of 
Marshall  Station  and  North  of  Table 
Mountain  Rancheria.  Table  Mountain 
occurs  within  this  unit,  and  land 
ownership  within  the  unit  includes 
BLM  (190  ac  [77  ha)),  CDFG  lands  (419 
ac  (170  ha)),  and  TNC  conservation 
easements  (639  ac  (256  ha)).  All  other 
lands  within  this  unit  are  privately 
owned. 

Unit  18 A,  B  and  C,  Tulare  Unit.  Tulare 
County  (7,579  ac  (3,067  ha)) 

This  unit  contributes  to  the 
conservation  of  the  species  because  it 
contains  pools  formed  on  San  Joaquin, 
Cometa,  and  Madera  soils,  among  others 
(criterion  2).  The  unit  is  geographically 
essential  (criterion  1 )  because  it 
represents  the  southern  extent  of  the 
vernal  pool  tadpole  shrimp's  range.  The 
unit  is  essential  because  it  maintains  the 
genetic  diversity  of  the  species.  The 
Sequoia  Field  occurrence  was  most 
closely  related  to  occurrences  at 
Kesterson  National  Wildlife  Refuge,  and 
was  generally  more  similar  to  other 
occurrences  on  the  valley  floor  than 
occurrences  found  on  the  eastern 
margin  of  the  vaHey  in  the  Sierra 
Nevada  Foothills.  However,  King  (1996) 
found  that  vernal  pool  tadpole  shrimp 
within  this  unit  were  genetically 
different  from  other  populations 
studied. 

This  unit  is  comprised  of  three 
subunits  located  in  northwest  Tulare 
County.  CDFG  manages  vernal  pool 
habitats  at  the  Stone  Corral  and  Sequoia 
Field  Ecological  Reserves  found  within 
this  unit.  Keeler-Wolf  et  al.  (1998) 
identified  the  vernal  pools  in  these  areas 
as  "high-quality  hardpan  pools."  Much 
of  the  area  within  this  unit  is  owned  by 
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CDFG  (212  aij  (86  ha))  or  occurs  on 
private  land 
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ssp.  califomica  are  the  habitat 
components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Limnanthes 
floccosa  ssp.  califomica  germination, 
growth  and  reproduction,  including  but 
not  limited  to  vernal  pool  swales  and 
the  margins  of  vernal  pools  on  the 
Tuscan,  Redbluff,  Riverbank,  and 
Modesto  geologic  formations  underlain 
by  Tuscan- Anita  and  Igo-Redding 
complex  soils,  among  others.  These 
habitats  typically  become  inundated 
during  winter  rains,  but  are  dry  during 
the  siunmer  and  do  not  necessarily  fill 
with  water  every  year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Limnanthes  floccosa  ssp. 
califomica  germination,  growth  and 
reproduction,  and  dispersal,  but  not 
necessarily  every  year. 

Unit  1,  Rock  Creek  Unit.  Butte,  and 
Tehama  Counties  (15,086  ac  (6,105  ha)) 

This  unit  contains  the  species 
identified  by  CNDDB  (2002)  within 
vernal  pools  on  the  Tuscan  formation, 
which  are  ecologically  noteworthy 
(criterion  2)  because  they  typically 
contain  water  for  shorter  periods  of  time 
than  other  types  of  vernal  pools.  The 
unit  is  also  geographically  important 
(criterion  1)  because  it  represents  the 
northern  extent  of  Limnanthes  floccosa 
ssp.  califomica  s  range,  and  because  it 
represents  one  of  only  four  areas  where 
L.  f.  ssp.  califomica  occurs  throughout 
its  entire  range.  Each  unit  is  likely 
important  to  allow  the  species  to 
tolerate  natural  and  environmental 
changes,  as  well  as  stochastic  events. 
The  unit  includes  occurrences  from  the 
northern  race  of  L.  f.  ssp.  califomica. 
This  race  is  genetically  different  from 
the  southern  race  (Jokerst  1989;  Dole 
and  Sun  1992)  and  is  important  to 
maintain  genetic  diversity  within  the 
species.  An  introduced  occurrence, 
thought  to  be  of  the  southern  race,  also 
occurs  within  this  unit. 

This  unit  for  Limnanthes  floccosa  ssp. 
califomica  occupies  an  area  north  of  the 
City  of  Chico  and  includes  vernal  pool 
habitats  east  of  Highway  99  along  the 
Sierra  foothills  from  near  Pine  Creek 


southeast  to  Rock  Creek.  All  the  lands 
within  this  unit  are  privately  owned. 

Lasthenia  conjugens 

Contra  Costa  goldfields  Occurrences 
are  found  in  five  centers  of 
concentration  in  the  northern  and 
central  Coast  Range  and  western  part  of 
the  Central  Valley  in  Solano  and  Contra 
Costa  County.  By  far  the  greatest 
concentration  of  this  species  is  in  the 
area  east  of  Fairfield  in  Solano  Coxmty. 
Contra  Costa  goldfields  normally  are 
foimd  in  vernal  pools,  swales,  moist 
flats,  and  depressions  within  open 
grassy  areas  of  woodland  and  valley 
grassland  habitats.  However,  several 
historical  collections  were  from 
populations  growing  in  the  saline- 
alkaline  transition  zone  between  vernal 
pools  and  tidal  marshes  on  the  eastern 
margin  of  the  San  Francisco  Bay 
(CNDDB  2002). 

Although  some  of  the  habitat 
characteristics  of  the  species  are  known, 
specific  pool  characteristics  that 
determine  suitability  for  Contra  Costa 
goldfields  germination,  growth, 
reproduction,  and  dispersal  are  not  well 
understood.  Contra  Costa  goldfields 
normally  is  observed  in  only  a  few  of 
the  pools  within  the  vernal  pool 
complexes  in  which  it  is  found,  and  the 
pool  characteristics  that  determine 
suitability  for  Contra  Costa  goldfields 
germination  and  growth  are  unknown. 
By  overlapping  known  occurrences  of 
Contra  Costa  goldfields  with  appropriate 
soil  types,  elevations,  slopes,  vegetation 
commimity  associations,  arid  vernal 
pool  types,  where  we  know  Contra 
Costa  goldfields  to  occur,  we  have 
designated  what  we  believe  is  the  likely 
distribution  of  the  seed  bank  around 
Contra  Costa  goldfield  occurrences.  Due 
to  the  species'  highly  restricted  nature 
and  disjunct  distribution,  the  long-term 
survival  of  Contra  Costa  goldfields 
depends  upon  the  protection  and 
management  of  all  extant  populations 
and  their  associated  seed  banks,  and  the 
maintenance  of  ecological  functions 
within  and  between  these  populations. 
The  primary  constituent  elements  of 
critical  habitat  for  Lasthenia  conjugens 
are  the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  moist  flats, 
and  other  ephemeral  wetlands  and 
depressions  of  appropriate  sizes  and 
depths  and  the  adjacent  upland  margins 
of  these  depressions  that  sustain 
Lasthenia  conjugens  germination, 
growth,  and  reproduction,  including, 
but  not  limited  to,  vernal  pools  on  clay 
soils  from  a  variety  of  soils  series,  rock 
outcrop  pools  on  basalt  flows,  and 
vernal  pools  in  saline  alkaline  transition 
zones  with  tidal  marsh  habitats.  All  of 
tliese  habitats  typically  become 
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inmidated  diu-ing  winter  rains,  but  are 
dry  during  the  siuiuner  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  siurounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Lasthenia  conjugens 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

Unit  1,  Manchester  Unit,  Mendocino 
County  (2.637  ac  (1,067  ha)) 

This  unit  for  Lasthenia  conjugens 
contains  the  habitat  essential  for  the 
species  and  is  geographically 
noteworthy  (criterion  1)  for  its  location 
at  the  northern  and  western  limit  of  the 
species'  range  (CNDDB  2002).  It 
represents  the  only  occurrence  of  L. 
conjugens  in  the  Mendocino  coast  area, 
and  is  over  87  mi  (140  km)  from  the 
closest  L.  conjugens  unit  to  the  south. 
The  unit  is  also  ecologically  important 
(criterion  2)  because  it  is  the  only 
location  where  L.  conjugens  has  been 
found  on  Crispin  loam  soils.  Some  of 
the  vernal  pool  habitats  on  this  site  were 
last  surveyed  in  1987,  and  L.  conjugens 
was  not  observed  at  that  time  (CNDDB 
2002).  However,  the  essential  habitat 
requirements  for  the  species  still  remain 
and  represent  an  example  of  the  varjring 
habitat  types  on  which  the  species 
occurs. 

This  unit  is  on  private  land  and  is 
located  in  the  vicinity  of  the  town  of 
Manchester  just  north  of  the  Garcia 
River  and  east  of  the  Pacific  Ocean. 
State  Highway  1  bisects  this  unit  and 
Brushy  Creek  forms  the  northern  and 
northeastern  boundary. 

Unit  2,  Benyessa  Unit,  Napa  County 
(1,016  ac  (411  ha)) 

This  unit  is  ecologically  noteworthy 
for  its  rock  outcrop  pools  on  soils 
derived  from  Rhyolite  lava  flows,  within 
chaparral  ecosystems  (Holland  1998; 
USDA  2001;  CNDDB  2002).  This  is  also 
the  only  unit  where  Lasthenia 
conjugens  occurs  on  Northern  Basalt 
Flow  vernal  pools,  making  the  area 
important  to  maintain  the  range  of 
habitats  in  which  the  species  is  known 
to  occur  (criterion  2).  "The  unit  is 
geographically  important  (criterion  1) 
because  it  represents  some  of  the  last 
remaining  vernal  pool  habitats  in  the 
north  bay  foothills,  and  is  the  only  unit 


for  L.  conjugens  in  this  area.  This  unit 
is  over  15  mi  (25  km)  from  the  nearest 
L.  conjugens  unit. 

This  unit  is  located  south  of  Lake 
Berryessa  and  lies  in  the  Milliken 
Canyon  area  east  of  the  City  of 
Yountville  and  northeast  of  the  City  of 
Napa.  All  the  lands  within  this  unit  are 
privately  owned. 

Unit  3,  Napa  River  Unit,  Napa  County 
(678  ac  (275  ha)) 

Vernal  pools  in  which  Lasthenia 
conjugens  are  found  in  this  unit  occur 
on  Hcunbright  rock-outcrop  complex 
soils.  This  is  the  only  location  where  L. 
conjugens  is  found  on  this  soil  type 
(criterion  2).  This  imit  is  located  on 
private  land  and  is  located  near  the 
Napa  River  east  of  the  intersection  of 
State  Route  121  and  29.  All  the  land 
within  this  imit  are  privately  owned. 

Unit  6,  Rodeo  Creek  Unit,  Contra  Costa 
County  (399  ac  (162  ha)) 

This  unit  is  ecologically  noteworthy 
(criterion  2)  because  it  supports 
occurrences  of  the  species  within  vernal 
pool  habitats  formed  on  Conejo  clay 
loam  soils  (USDA  2001;  CNDDB  2002). 
It  is  geographically  important  (criterion 
1)  in  that  it  is  the  only  area  where  the 
species  occurs  in  the  vicinity  of  the 
Sacramento-San  Joaquin  delta  (criterion 
1).  This  unit  is  over  16  mi  (25  km)  from 
the  closest  unit  to  the  north,  and  almost 
32  mi  (50  km)  from  the  closest  unit  to 
the  south. 

The  unit  is  situated  along  Rodeo 
Creek  and  adjacent  to  State  Highway  4, 
southeast  of  the  City  of  Rodeo  and 
northeast  of  the  City  of  Hercules.  It 
contains  a  10  ac  (4  ha)  conservation 
easement  area  established  in  1999  to 
protect  three  known  locations  of 
Lasthenia  conjugens  along  Rodeo  Creek 
from  highway  construction  activities 
along  State  Route  4  (criterion  4).  All  the 
lands  within  this  unit  are  privately 
owned. 

Unit  7.  Byron  Hot  Springs  Unit,  Contra 
Costa  County  (3.284  ac  (1,329  ha)) 

This  unit  is  geographically 
noteworthy  (criterion  1)  because  it 
contains  the  only  remaining  extant 
occiurence  of  Lasthenia  conjugens  in 
southeastern  Contra  Costa  County 
(CNDDB  2001).  This  occurrence  is 
located  in  vernal  pools  formed  on  Linne 
clay  loam  soils,  and  has  been 
characterized  as  alkaline  meadow,  a 
unique  habitat  tjrpe  for  the  species 
(criterion  2)  (USDA  2001;  CNDDB  2002). 
This  unit  is  over  22  mi  (35  km)  froih  the 
closest  unit  to  the  north,  and  almost  32 
mi  (50  km)  bom  the  closest  unit  to  the 
south. 


This  unit  is  in  the  vicinity  of  Byron 
Hot  Springs  and  Byron  Airport  and  lies 
directly  west  of  Clifton  Court  Forebay. 
This  unit  includes  habitat  in  low-lying 
areas  east  of  the  Altamont  Hills,  but  also 
includes  habitat  within  a  small  portion 
of  Altamont  Hills.  Approximately  99  ac 
(40  ha)  within  this  unit  are  owned  by 
the  State  and  the  rest  is  privately 
owned. 

Unit  8,  Southeastem  San  Francisco  Bay 
Unit,  Alameda  and  Santa  Clara 
Counties  (802  ac  (325  ha)) 

This  unit  contains  occurrences  of  this 
species  within  vernal  pools,  swales, 
moist  flats,  and  other  ephemeial 
wetlands  in  saline  alkaline  transition 
zones  with  tidal  marsh  habitats,  an 
ecologically  unusual  habitat  for  the 
species  (criterion  2)  (Holland  1998; 
CNDDB  2002).  The  southern  and 
western  boimdaries  of  the  unity  were 
delineated  to  exclude  estuarine  habitats 
and  urban  areas  visible  on  SPOT 
imagery. 

The  unit  includes  a  450-ac  (180-ha) 
preserve  established  specifically  to 
contribute  to  the  recovery  of  Lasthenia 
conjugens  (Wetland  Research  Associates 
1999;  Service  2000b).  Additionally,  425 
ac  (172  ha)  of  this  unit  is  on  the  San 
Francisco  Bay  National  Wildlife  Refuge, 
and  is  therefore  more  likely  to  persist 
over  time  (criterion  4).  The  unit  is 
relatively  isolated  geographically 
(criterion  1),  being  over  31  mi  (50  km) 
fium  the  nearest  units  to  the  north,  and 
almost  62  mi  (100  km)  from  the  nearest 
L.  conjugens  unit  to  the  south. 

The  unit  occurs  in  southeastem  San 
Francisco  Bay  and  also  represents  Unit 
14  for  vernal  pool  tadpole  shrimp.  It  lies 
between  the  northernmost  and 
southernmost  subimits  and  is  situated 
south  of  the  cities  of  Fremont  and 
Newark  and  north  of  Mud  Slough. 
Portions  of  this  unit  are  found  within 
the  boundaries  of  San  Francisco  Bay 
National  Wildlife  Refuge  and  the  rest  is 
privately  owned. 

Unit  9.  Fort  Ord  Unit.  Monterey  County 
(6.878  ac  (2.784  ha)) 

The  Fort  Ord  Unit  encompasses  the 
southernmost  remaining  occurrence  of 
the  species,  located  62  mi  (100  km)  from 
its  next  closest  neighbor  to  the  north 
(criterion  1).  It  contains  seasonally 
flooded  pool  habitat  and  mima  mound 
grassland  areas  within  the  former  Fort 
Ord  army  base.  These  lands  are 
currently  owned  and  managed  by  the 
Army  and  BLM.  The  Army  will 
eventually  divest  itself  of  all  of  the  land 
it  manages.  It  is  likely  BLM  will  receive 
the  majority  of  the  land  that  is 
scheduled  for  transfer;  all  or  a  major 
portion  of  this  land  will  be  managed  as 
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edaphic  settings — old  high  and  lower 
old  stream  terrace  areas  with  soils 
having  an  iron-silica  hardpan  and  sites 
with  shallow  soils  underlain  by 
cemented  tufaceous  alluvium.  The 
Tehama  County  occmrences  of  Hoover's 
spurge  are  associated  with  slightly  to 
medium  acid  soils  of  the  Tuscan  and 
Anita  soil  series  that  are  underlain  by  an 
iron-silica  cemented  hardpan  (Broyles 
1987).  The  Glenn  and  Colusa  County 
occurrences  at  the  Sacramento  National 
Wildlife  Refuge  are  associated  with 
alkaline  vernal  pools  on  Willows  and 
Riz  soil  types  (Holland  1998;  Silveira 
2000;  CNDDB  2002).  The  Stanislaus 
County  occurrences  are  associated  with 
neutral  to  slightly  alkaline  claypan  soils 
of  the  Meikle  series  that  formed  in  small 
drainages  of  Pleistocene  alluvium.  The 
Merced  County  occurrences  in  the 
Arena  Plains  are  within  saline-alkaline 
vernal  pools  on  Lewis  soils  (USDA 
2001;  CNDDB  2002).  The  Tulare  County 
occurrences  are  associated  with  lime- 
silica  cemented  hardpan  and  low- 
terrace  neutral  to  slightly  alkaline  soils 
of  the  Madera  soil  series.  Not  all  areas 
of  Hoover's  spurge  have  been  identified 
as  to  the  specific  soil  series  or  soil 
mapping  units  on  which  they  occur. 
Many  of  the  occupied  vernal  pools  vary 
in  size  from  1,900  m^  (20,520  ft^)  to  250 
ha  (618  ac).  A  vernal  pool's  parent 
material  greatly  influences  the  pool's 
species  composition  and  hydrologic 
functioning  (Hanes  and  Stromberg  1998; 
Holland  and  Jain  1981,  1988).  Soils 
beneath  vernal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  surveys,  but  are  usually 
undescribed  hydric  inclusions  that  vary 
upon  location  (Holland  and  Dain  1990). 
Field  observations  suggest  that  Hoover's 
spurge  is  restricted  to  specific 
microsites  within  the  vernal  pools  and 
may  behave  somewhat  independently, 
depending  on  environmental  and 
edaphic  conditions  and  are  likely 
locally  adapted  (Alexander  and 
Schlising  1997;  Stone  et  al.  1988; 
VoUmar  2002).  The  primary  constituent 
elements  of  critical  habitat  for 
Chamaesyce  hooveri  are  the  habitat 
components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Chamaesyce 
hooveri  germination,  growth,  and 
reproduction,  including  but  not  limited 
to,  vernal  pools  formed  on  neutral  to 
saline-alkaline  soils  over  lime-silica 
cemented  hardpan  or  claypan,  or  on 
acidic  soils  over  iron-silica  cemented 
hardpan,  that  typically  become 
inundated  during  winter  rains,  but  are 


dry  diuing  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drjring  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Chamaesyce  hooveri 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

Unit  1 ,  Vina  Plains  Unit.  Tehama  and 
Butte  Counties  (25.102  ac  (10,159  ha)) 

This  unit,  along  with  Unit  2,  is 
ecologically  unusual  (criterion  2)  in  that 
it  supports  numerous  occurrences  of  the 
species  within  vernal  pools  on  acidic 
soils  over  iron-silica  cemented  hardpan, 
including  Anita  and  Tuscan  soils 
(Holland  1998;  USDA  2001;  CNDDB 
2002).  The  Vina  Plains  Unit  is  also 
geographically  important  (criterion  1) 
because  it  contains  over  50  percent  of 
the  known  occurrences  of  Chamaesyce 
hooveri.  including  several  large,  stable 
occurrences  (CNDDB  2002),  and  because 
it  represents  the  northern  extent  of  the 
species'  range. 

The  unit  for  Chamaesyce  hooveri 
occupies  the  area  south  of  Toomes 
Creek  and  north  of  Pine  Creek  to  near 
Cana  Highway  in  southeast  Tehema 
County  and  northwest  Butte  County. 
State  Route  99  bisects  tliis  unit  and  the 
western  boundary  generally  parallels 
the  Southern  Pacific  Railway  line.  This 
unit  contains  TNC's  4,600  (1,862  ha) 
Vina  Plains  preserve,  making 
occurrences  in  the  unit  more  likely  to 
persist  over  time  (criterion  4).  The 
majority  of  the  lands  included  within 
this  unit  are  privately  owned.  Property 
ownership  and  protection  within  this 
unit  includes  CDFG  (0.4  ha  (1  ac)). 
CDFG  administration  (1  ac  (0.4  ha),  TNC 
(5,738  (2,295  ha),  TNC  easements 
(11,653  ac  (4,661  ha),  and  WRP 
easements  and  agreements  (142  ac  (57 
ha)). 

Unit  4.  Waterford  Unit,  Stanislaus  and 
Tuolumne  Counties  (39,038  ac  (15,799 
ha)) 

This  unit  supports  Chamaesyce 
hooveri  occmrences  within  vernal  pools 
on  Whitney  sandy  loam  soils  (USDA 
2001;  CNDDB  2002),  which  are  not 
otherwise  well  represented  (criterion  2). 
These  soils  are  typically  older  than 
those  of  the  alluvial  terraces  in  the 
Sacramento  area,  which  are  estimated  to 


Federal  Register /Vol.  68,  No.  151 /Wednesday,  August  6.  2003 /Rules  and  Regulations         46735 


be  of  early  Pleistocene  origin.  The 
Waterford  Unit  contains  very  high 
quality,  hydrologically  intact  vernal 
pool  complexes  important  for  the 
conservation  of  C.  hooveri  (criterion  4). 
The  unit  is  located  primarily  in 
southeastern  Stanislaus  County, 
extending  on  its  eastern  border  into  the 
low  elevation  foothills  of  the  Sierra 
Nevada  in  Tuolumne  County.  It  is 
geographically  noteworthy  (criterion  1) 
because  known  occurrences  of  C. 
hooveri  are  sparsely  distributed  in  the 
southern  Sierra  Nevada  foothills,  and 
because  these  occurrences  are  highly 
disjimct  fi'om  occurrences  of  the  species 
in  the  northern  portion  of  its  range.  This 
unit  is  over  140  mi  (225  km)  from  the 
nearest  units  to  the  north.  CDFG 
administers  approximately  (2  ac  (0.8 
ha),  and  the  remaining  land  within  this 
unit  is  privately  owned. 

Unit  5,  Turlock  Unit,  Stanislaus  and 
Merced  Counties  (35,508  ac  (14,370  ha)) 

This  unit  contains  occurrences  of  the 
species  within  large  vernal  pools  on 
Meikle  soils,  including  two  of  the  seven 
known  occurrences  of  Chamaesyce 
hooveri  on  the  eastern  margin  of  the  San 
Joaquin  Valley  (Holland  1998;  CNDDB 
2002).  The  unit  also  includes  an 
occurrence  of  C.  hooveri  within  the 
well-knowrn  Hickman  pools  in 
Stanislaus  County.  Not  only  does  the 
Hickman  pool  complex  contain  one  of 
the  largest  vernal  lakes  in  California  at 
more  than  300  ac  (121  ha),  but  it  also 
exhibits  tremendous  biodiversity 
(criterion  2)  (Medeiros  2002). 

The  Turlock  Unit  contains  large  intact 
and  contiguous  vernal  pool  grassland 
areas  that  help  maintain  connectivity 
between  Chamaesyce  hooveri  habitat  to 
the  north  and  south  (criterion  3).  There 
are  numerous  vernal  pools,  swales,  and 
other  ephemeral  wetlands  and 
depressions  of  appropriate  sizes  and 
depths  in  this  unit  to  sustain  C.  hooveri 
germination,  growth,  and  reproduction. 
Chamaesyce  hooveri  populations  in 
Stanislaus  County  typically  flower  from 
mid-Jime  into  October,  whereas  those  in 
central  Merced  and  Tulare  Counties 
typically  flower  from  late  May  through 
July  (Alexander  and  Schlising  1997). 
The  C.  hooveri  habitat  in  this  unit  is 
important  to  conserve  phenotypic 
variation  wdthin  the  species  and  to 
maintain  the  geographic  distribution  of 
C.  hooveri  throughout  its  range  (criteria 
1  and  2).  Vernal  pools  in  the  Turlock 
Unit  are  located  in  southeastern 
Stanislaus  and  northeastern  Merced 
Counties.  They  extend  from  the  San 
Joaquin  Valley  floor  to  the  low-elevation 
foothills  of  the  Sierra  Nevada. 


Unit  7 A,  B,  C,  and  D,  Tulare  Unit, 
Tulare  County  (23,537  ac  (9,526  ha)) 

This  unit  is  geographically  important 
because  it  supports  almost  20  percent  of 
the  known  occurrences  of  Chamaesyce 
hooveri  (CNDDB  2002).  This  unit  also 
comprises  the  southern  extent  of  the 
range  of  the  species.  Occurrences  within 
this  unit  are  more  than  68  mi  (110  km) 
distant  from  the  nearest  C.  hooveri  unit 
to  the  north.  Chamaesyce  hooveri 
populations  in  Tulare  Coimty  typically 
flower  fit)m  late  May  through  July, 
whereas  those  in  Stanislaus  and 
Sacramento  County  typically  flower 
from  mid-June  into  October  (Alexander 
and  Schlising  1997).  This  phenotypic 
variation  also  suggests  there  may  be 
regional  differences  between  these  and 
other  occurrences  in  other  portions  of 
the  species'  range  (criterion  2). 

There  are  four  subunits  within  the 
Tulare  Unit  located  in  northeastern 
Tulare  County.  The  unit  includes 
several  protected  areas  (criterion  4), 
including  the  Sequoia  Fields  Ecological 
Reserve  and  the  Stone  Corral  Ecological 
Reserve  in  Tulare  County  managed  by 
CDFG  (218  ac  (88  ha)),  as  well  as  33  ac 
(13  ha)  of  BLM  land.  Other  areas  within 
this  unit  are  privately  owned.  This  unit 
contains  scattered  vernal  pool 
complexes  in  northwestern  Tulare 
County. 

Orthocarpus  campestris  var. 
succulentus 

Fleshy  owl's-clover  is  found  usually 
in  low  plant  numbers  in  seven  naturally 
occurring  widely  scattered  vernal  pool 
complex  areas  in  Fresno,  Madera,  San 
Joaquin,  Stanislaus,  and  Tuolumne 
Counties  in  the  San  Joaquin  Valley. 
Fleshy  owl's-clover  has  a  sporadic 
distribution  within  vernal  pools, 
between  vernal  pools  and  between 
vernal  pool  complexes.  The  specific 
vernal  pool  characteristics  that 
determine  the  suitability  for  fleshy 
owl's-clover  germinatfon  and  growth  are 
imknbwn;  however,  it  appears  that  the 
species  seems  to  favor  somewhat 
smaller,  somewhat  acidic  vernal  pools 
as  compared  to  other  vernal  pool  plants. 

Fleshy  owl's-clover  occurrences  are 
known  fi-om  with  an  elevational 
variation  of  near  50  m  (160  ft)  to  near 
550  m  (1,800  ft).  Conserving  a  broad 
distribution  of  fleshy  owl's-clover  across 
its  geographical  and  elevational 
distribution  protects  the  natural 
environmental  processes  for  the  species 
and  provides  the  best  chance  for 
retaining  the  species  across  the  full 
extent  of  its  range.  The  vernal  pool 
types  and  soils  associated  with  the  six 
areas  of  concentration  of  fleshy  owl's- 
clover  differ  across  the  geographic  range 


of  the  species;  these  differences  lead  to 
different  species  compositions  and 
environmental  conditions  between 
fleshy  owl's-clover  occurrences. 
Providing  for  a  mosaic  of  habitat  types 
both  between  and  among  vernal  pool 
species  occurrences  is  essential  to  the 
species'  conservation  because  it  would 
include  the  full  extent  of  the  physical 
and  environmental  conditions  for  the 
species  (Fugate  1992;  Fugate  1998; 
Gonzales  et  07.1996;  Ikeda  and  Schlising 
1990;  Noss  et  al.  2002a;  Platenkamp 
1998;  Zedler  et  al.  1979).  The 
distribution  of  fleshy  owl's-clover 
reflects  a  diversity  of  vernal  pool  habitat 
types  and  sizes  that  provide  habitat  for 
the  species.  We  are  uncertain  about 
specific  soils  that  may  correlate  with  the 
presence  of  this  species,  although  the 
species  is  irregularly  found  on  Redding 
soil  series.  Vernal  pool  complexes  that 
provide  suitable  habitat  for  this  species 
include  pools  ranging  in  depth  from  15  ' 
cm  (6.0  in)  to  25  cm  (10.0  in),  but  the 
species  is  also  foimd  less  frequently  in 
shallower  and  deeper  pools.  Soil  pH 
values  for  some  of  the  vernal  pools  in 
Merced  Coimty  occupied  by  fleshy 
owl's-clover  range  from  4.3  to  6.2. 
Although  no  comprehensive  study  has 
been  conducted,  Merced  County  some 
vernal  pools  occupied  by  fleshy  owl's- 
clover  vary  in  size  from  80  sq  m  (0.02 
ac)  to  486  sq  m  (0.12  ac).  Merced  County 
contains  the  largest  aggregations  of 
fleshy  owl's-clover,  and  the  occurrences 
of  the  species  are  found  on  mild  to 
strongly  acidic  soils  on  Laguna,  ^ 
Mehrten,  North  Merced  Gravels,  and 
Riverbank  Formations  as  well  as  lone, 
Merthen,  and  Valley  Springs  geological 
formations.  The  parent  material  of 
vernal  pools  greatly  influences  species' 
composition  and  hydrologic  functioning 
of  the  vernal  pool  (Hanes  and  Stromberg 
1998:  Holland  and  Jain  1981,  1988). 
Although  fleshy  owl's-clover  appears  to 
prefer  the  more  weathered  acidic, 
higher-terrace  vernal  pool  complexes 
that  are  composed  of  volcanic  tuff  sand 
quartzite  parent  materials,  soils  beneath 
vernal  pools  are  extremely  variable  and 
are  not  the  same  as  soils  mapped  by  soil 
surveys,  but  are  usually  undescribed 
hydric  inclusions  that  vary  upon 
location  (Holland  and  Dain  1990).  The 
primary  constituent  elements  of  critical 
habitat  for  Castilleja  campestris  ssp. 
succulenta  are  the  habitat  components 
that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Castilleja 
campestris  ssp.  succulenta  germination, 
growth,  and  reproduction,  including  but 
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not  limited  t*  >,  hardpan  vernal  pools  on 
alluvial  terraces  and  San  Joaquin, 
Redding,  Coi  ning,  Keyes,  and  Pentz 
soils  series,  smong  others,  and  northern 
basalt  flow  v  smal  pools  on  Hideaway 
soils  series.  Which  typically  become 
inundated  dikring  winter  rains,  but  are 
dry  during  tl  e  summer  and  do  not 
necessarily  f  11  with  water  every  year; 
and 

(ii)  The  ass  ociated  watershed(s)  and 
hydrologic  ft  atures,  including  the  pool 
basin,  swale< .  and  surroimding  uplands 
(which  may  'ary  in  extent  depending  on 
pool  size  anc  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribule  to  the  tilling  and  drying  of 
the  vernal  pcol  or  ephemeral  wetleuid, 
and  that  mai:  itain  suitable  periods  of 
pool  inundat  ion,  water  quality,  and  soil 
moisture  for  Castilleja  campestris  ssp. 
succulenta  g  (rmination,  growth  and 


reproduction 


necessarily  e  i/ery  year. 

Unit  1.  SoutI  east  Sacramento  Valley 
Unit,  Sacran  ento  and  San  Joaquin 
Counties  (2,^  22  ac  (980  ha)) 
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succulentus  because  it  represents  large 
areas  of  contiguous  habitat  with 
relatively  intact  hydrology.  Vernal  pools 
in  the  Waterford  Unit  are  located  mainly 
in  eastern  Stanislaus  County,  but 
overlap  into  western  Tuolumne  Covmty, 
extending  into  the  low  elevation 
foothills  of  the  Sierra  Nevada.  All  the 
lands  within  this  unit  are  privately 
owned. 

Unit  5,  Fresno  Unit,  Fresno  County 
(26,406  ac  (10,686  ha)) 

This  unit  contciins  occurrences  of  the 
species  grovring  within  vernal  pools 
formed  on  Fallbrook,  Ramona,  San 
Joaquin,  Vista,  and  Pollasky  soil  series 
(CNDDB  2002).  Essential  habitat  in  this 
unit  consists  of  typical  "bowl-like" 
pools,  whereas  other  areas  are  more 
similar  to  swales.  The  diversity  of 
vernal  pool  types  fovmd  within  the 
Fresno  Unit  contributes  to  the  range  of 
ecological  conditions  in  which 
Orthocarpus  campestris  var. 
succulentus  occurs  (criterion  2).  This 
area  is  also  noteworthy  because  it 
represents  the  southern  extent  of  the 
species'  range  (criterion  1).  The  Fresno 
Unit  is  located  south  of  Millerton  Lake. 
Property  ownership  and  protection 
within  this  unit  includes  CDFG  (1  ac 
(0.4  ha)  and  CDFG-administered  land  (1 
ac  (0.4  ha)).  The  remainder  of  the 
property  within  this  unit  is  privately 
owned. 

Unit  6A,  Table  Mountain  Unit,  Fresno 
County  (4,258  ac  (1,723  ha)) 

This  area  supports  occurrences  of  the 
species  within  Northern  Basalt  Flow 
vernal  pools  (CNDDB  2002).  This  is  the 
only  area  where  Orthocarpus  campestris 
var.  succulentus  is  found  on  this  vernal 
pool  type  (criterion  2).  Northern  Basalt 
Flow  pool  complexes,  such  as  Table 
Mountain,  are  extremely  rare,  occurring 
only  on  ancient  terraces  and  hilltops. 
Basalt  tables  are  perched  on  narrow, 
sinuous  basalt  mesas  above  the 
surroimding  low-lying  terrain.  They 
typically  contain  small,  irregularly 
clustered  pools  with  "flashy  hydrologj'" 
(Keeler-Wolf  ef  aj.  1998).  They  are  less 
common  than  hardpan  and  claypan 
pools  that  are  typically  found  in  this 
region,  and  occur  in  complexes  that  are 
less  dense  than  habitat  in  units  further 
north. 

Three  occurrences  of  Orthocarpus 
campestris  var.  succulentus  within  this 
unit  are  wholly  or  partly  in  designated 
reserves,  which  are  on  two  mountains 
near  Millerton  Lake.  The  Sierra  Foothill 
Conservancy's  Big  Table  Mountain 
Preserve  includes  one  of  these 
occurrences,  and  a  portion  of  another, 
which  is  shared  with  BLM.  The  other  is 
in  CDFG's  Big  Table  Mountain 


Ecological  Reserve.  A  fourth  nearby 
occurrence  is  partially  imder  the  control 
of  BLM  and  partly  in  private  ownership. 
BLM  owns  approximately  350  ac  (142 
ha)  and  CDFG  owns  approximately  419 
ac  (170  ha)  of  land  within  this  unit.  TNG 
has  650  ac  (256  ha)  of  conservation 
easements  within  this  unit.  These 
preserved  areas  increase  the  likelihood 
that  the  species  will  persist  in  the  unit 
over  time  (criterioji  4). 

The  Table  Mountain  Unit  is 
comprised  of  two  subunits.  Both 
subunits  are  located  east  of  Millerton 
Lake  on  basalt  mesas  above  the  San 
Joaquin  River.  Subimit  6B  is  located  on 
Keimedy  Table  in  Madera  County,  and 
Subunit  6A  is  directly  south  of  this  unit 
across  the  San  Joaquin  River  on  Table 
Mountain  in  Fresno  County. 

Neostapfia  colusana 

Colusa  grass  occurrences  are  known 
from  eight  areas  of  concentration  with 
an  elevational  variation  of  near  5  m  (16 
ft)  to  near  100  m  (350  ft).  Conserving  a 
broad  distribution  of  Colusa  grass  across 
its  geographical  and  elevational 
distribution  protects  the  natural 
environmental  processes  for  the  species 
and  provides  the  best  chance  for 
retaining  the  species  across  the  full 
extent  of  the  species  range.  The  vernal 
pool  types  and  soils  associated  with  the 
eight  areas  of  concentration  of  Colusa 
grass  differ  greatly  across  the  geographic 
range  of  the  species;  these  differences 
lead  to  different  species  compositions 
and  environmental  conditions  between 
Colusa  grass  occurrences.  Providing  for 
a  mosaic  of  habitat  types  "both  between 
and  among  verucil  pool  species 
occurrences  is  essential  to  the  species' 
conservation  because  it  would  include 
the  full  extent  of  the  physical  and 
environmental  conditions  for  the 
species  (Fugate  1992;  Fugate  1998; 
Gonzales  et  al.  1996;  Ikeda  and 
Schlising  1990;  Noss  et  al.  2002a; 
Platenkamp  1998;  Zedler  et  al.  1979). 
The  distribution  of  Colusa  grass  reflects 
a  diversity  of  vernal  pool  habitat  types 
and  sizes  that  provide  habitat  for  the 
species.  Vernal  pool  complexes  that 
provide  suitable  habitat  for  this  species 
include  two  different  physiographic  and 
edaphic  settings:  claypan  soils  of  saline- 
alkali  basins  and  remnant  alluvial  fans 
and  old  stream  terrace  areas  with 
strongly  acidic,  gravelly,  and  cobbly 
soils  having  an  iron-silica  cemented 
hardpan,  and  shallow,  slightly  acidic 
residual  soils  of  the  Pentz  series 
underlain  by  cemented  tuffaceous 
alluvium.  Additional  settings  for  Colusa 
grass  are  found  in  vernal  pool 
complexes  where  resistant  beds  of 
tuffaceous  deposits  are  exposed  along 
intermittent  drainages  and,  in  Stanislaus 
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County,  neutral  to  slightly  alkaline 
claypan  soils  on  dissected  alluvial  fans. 
Not  all  areas  of  Colusa  grass  have  been 
identified  as  to  the  specific  soil  series  or 
soil  mapping  units  where  they  occur. 
However,  in  Merced  County,  Colusa 
grass  occurs  on  clay  soils  on  Mehrten 
Formation  and  also  on  Riverbank,  North 
Merced  Gravels,  and  Laguna 
Formations.  Of  the  Orcuttieae  grasses, 
Colusa  grass  inhabits  the  widest  range  of 
vernal  pool  sizes,  with  the  smallest 
bemg  100  sq  m  (1,075  sq  ft)  and  the 
largest  at  250  ha  (618  ac).  The  parent 
material  of  vernal  pools  greatly 
influences  species  composition  and 
hydrologic  functioning  of  the  vernal 
pool  (Hanes  and  Stromberg  1998; 
Holland  and  Jain  1981, 1988).  Soils 
beneath  vernal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  surveys,  but  are  usually 
undescribed  hydric  inclusions  that  vary 
by  location  (Holland  and  Dain  1990). 
The  primary  constituent  elements  of 
critical  habitat  for  Neostapfia  colusana 
are  the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Neostapfia 
colusana  germination,  growth,  and 
reproduction,  and  that  typically  become 
inundated  during  winter  rains, 
including  but  not  limited  to  vernal 
pools  formed  on  the  rim  of  alkaline 
basins  in  the  Sacramento  and  San 
Joaquin  valleys,  as  well  as  on  acidic 
soils  of  alluvial  fans  and  stream  terraces 
along  the  eastern  margin  of  the  San 
Joaquin  Valley  and  into  the  adjacent 
foothills.  All  of  these  pool  types  are  dry 
during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Neostapfia  colusana 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

Unit  1,  Davis  Communications  Annex 
and  Grasslands  Area  Unit,  Yolo  County 
(440  ac  (178  ha)) 

This  unit  is  geographically  important 
(criterion  1)  because  it  contains  one  of 
only  six  areas  where  Neostapfia 
colusana  is  known  to  occur  (EIP 


Associates  2001;  Yolo  Coimty  Parks 
2001;  CNDDB  2002).  Species 
occurrences  within  the  unit  grow  in 
large  vernal  playa  pools  of  the 
Pescadero  soil  series  (Yolo  County  1995; 
Holland  1998;  USDA  2001). 

This  unit  is  located  southeast  of  the 
City  of  Davis  and  south  of  the  South 
Fork  of  Putah  Creek.  This  unit's  western 
boundary  ooincides  with  the  Solano  and 
Yolo  Coimty  line.  The  unit  contains 
land  owned  by  Yolo  County. 
Approximately  322  ac  (128  ha)  is  owned 
by  the  DoD. 

Unit  3,  Farmington  Unit,  Stanislaus 
County  (38,408  ac  (15,544  ha) 

This  unit  supports  Neostapfia 
colusana  within  vernal  pools  on 
ecologically  noteworthy  high  terrace 
landforms  and  Redding-Pentz-Peters 
soil  mapping  unit  complexes  (criterion 
2)  (USDA  2001;  CNDDB  2002).  The 
impermeable  layers  underlying  these 
occupied  vernal  pools  are  generally 
iron-silica  cemented  hardpan.  Habitat  in 
this  unit  includes  deeper  pools  that 
provide  the  long  inundation  period 
required  for  germination  of  N.  colusana 
(EIP  Associates  1999).  This  unit  is 
geographically  isolated  from  the  other 
N.  colusana  units  to  the  north  by  over 
50  mi  (80  km)  (criterion  1). 

The  Farmington  unit  is  located  in 
northeast  Stanislaus  County.  It  is 
hydrologically  separated  from  other 
Neostapfia  colusana  units  to  the  south 
by  the  Stanislaus  River.  The  eastern 
boimdary  generally  parallels  the 
Calaveras  County  Line.  Woodward 
Reservoir  and  the  town  of  Oakdale  are 
all  located  outside  and  to  the  west  of  the 
unit.  The  unit  is  generally  south  of  State 
Highway  4  and  north  of  State  Highway 
108.  The  unit  boundary  is  drawn  to 
include  these  species'  occurrences  and 
the  vernal  pool  complexes  that  Holland 
(1998)  mapped  and  are  visible  on  SPOT 
imagery.  Lainds  within  this  unit  are 
privately  owned. 

Unit  4,  Waterford  Unit,  Stanislaus  and 
Tuolumne  Counties  (70,810  ac  (28,657 
ha)) 

The  Waterford  Unit  is  important  for 
the  conservation  of  the  geographic 
diversity  of  the  species  (criterion  1) 
because  it  contains  20  percent  of  all 
extant  Neostapfia  colusana  occurrences 
(CNDDB  2002).  These  occurrences  are 
found  within  vernal  pool  complexes 
formed  on  alluvial  terraces  and 
associated  Whitney  soils,  among  others. 
This  unit  contains  vernal  pools,  swales, 
and  other  ephemeral  wetlands  formed 
on  acidic  soils  of  alluvial  fans  and 
stream  terraces  along  the  eastern  margin 
of  the  San  Joaquin  Valley  and  into  the 
adjacent  foothills.  These  varied  vem^ 


pool  habitats  are  essential  for  the 
conservation  of  the  species  because  they 
provide  a  diversity  of  habitat  for  the 
species  (criterion  2). 

The  Waterford  Unit  is  bordered  by  the 
Stanislaus  River  to  the  north  and  the 
Tuolumne  River  to  the  south.  The  City 
of  La  Grange  is  located  southeast  of  this 
unit.  Stanislaus  County  Road  J9  runs 
west  of  the  unit,  and  the  City  of  Oakdale 
is  located  outside  of  the  northwest 
comer.  The  eastern  boundary  extends 
into  the  low-elevation  foothills  of  the 
Sierra  Nevada.  Vernal  pool  complexes 
in  the  Waterford  Unit  are  mainly  located 
in  eastern  Stanislaus  County,  but 
overlap  into  southwestern  Tuolumne    - 
County.  Lands  within  this  unit  are 
mostly  privately  owmed.  Approximately 
2  ac  (0.8  ha)  of  this  unit  are  lands 
administered  by  the  CDFG. 

Unit  5,  Turlock  Unit,  Stanislaus  and 
Merced  Counties  (35,508  ac  (14,370  ha)) 

This  unit  encompasses  large,  playa 
vernal  pools  where  the  species  is  found, 
including  the  Hickman  vernal  pool 
complex  in  Stanislaus  County  (Holland 
1998;  CNDDB  2002).  This  unusual 
vernal  pool  complex  provides  a  unique 
habitat  for  Neostapfia  colusana 
(criterion  2),  as  well  as  a  number  of 
other  vernal  pool  species.  Not  only  does 
the  Hickman  pool  complex  contain  one 
of  the  largest  vernal  lakes  in  California, 
occupying  more  than  300  ac  (121  ha), 
but  it  also  exhibits  tremendous 
biodiversity  (Medeiros  2000). 

The  Turlock  Unit  is  bordered  by  the 
Tuolumne  River  to  the  north  and  the 
Merced  River  to  the  south.  The  unit  lies 
between  the  towns  of  La  Grange  and 
Snelling.  Stanislaus  County  Road  J9 
runs  west  of  the  unit  and  the  eastern 
edge  is  located  in  the  low  elevation 
foothills  of  the  Sierra  Nevada.  Vernal 
pool  complexes  in  the  Turlock  Unit  are 
located  in  Stanislaus  and  Merced 
Counties.  Approximately  41  ac  (17  ha) 
of  lands  vsrithin  this  unit  are  owned  by 
the  California  State  Parks. 

Unit  6,  Merced  Unit,  Merced  and 
Mariposa  Counties  (93,125  ac  (36,688 
ha)) 

This  unit  is  geographically  important 
(criterion  1 )  because  it  contains  over  40 
percent  of  all  knowTi  Neostapfia 
colusana  occurrences  (CNDDB  2002). 
The  unit  also  contains  a  diversity  of 
vernal  pool  habitats  for  N.  colusana, 
including  the  only  locations  where  this 
species  is  known  to  occur  on  Keyes' — 
Pentz,  Redding,  and  Keyes  soils 
(criterion  2)  (USDA  2001).  Although 
many  occurrences  of  N.  colusana  have 
been  extirpated  in  the  past  two  decades, 
the  occurrences  in  the  Merced  Unit  are 
among  the  most  robust  remaining 
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(criterion  4)  (Holland  2000).  The  area 
within  this  unit  encompasses  the  largest 
block  of  prist  ne,  high-density  vernal 
pool  grasslan  Js  remaining  in  California 


(VoUmar  199^) 

A  majority 
in  the  Mercec 
although  the 
overlaps  into 
low-elevation 
Nevada.  The 


af  the  vernal  pool  habitat 
Unit  is  in  Merced  County, 
jastem  edge  of  the  unit 
Mariposa  County  in  the 
foothills  of  the  Sierra 
lorthem  boundary 
parallels  the  !  4erced  River,  and  Bear 
Creek  serves  ;  ;s  the  southern  border.  The 
entire  umit  is  ocated  east  of  Highway 
99.  The  majoi  ity  of  the  land  in  this  unit 
is  privately  o  vned  and  approximately  8 
ac  (3  ha)  of  la  ids  within  this  unit  are 
owned  by  the  Federal  govenunent. 

Tuctoria  gree  lei 

Greene's  tu  =toria  occurrences  are 
known  from  <  ight  general  areas  of 
concentratioi  from  Shasta  County  to 
Madera  Coun  ty  with  an  elevational 
variation  of  fi  om  near  30  m  (100  ft)  to 
near  1,067  m  [3,500  ft).  Conserving  a 
broad  distribution  of  Greene's  tuctoria 
■  across  its  geo  ^aphical  and  elevational 
distribution  f  rotects  the  natural 
environment)  1  processes  for  the  species 
and  provides  the  best  rJiance  for 
retaining  the  ipecies  across  the  full 
extent  of  the  ts  range.  The  vernal  pool 
types  and  soi  s  associated  with  the  eight 
areas  of  conci  mtration  of  Greene's 
tuctoria  diffei  greatly  across  the 
geographic  ra  age  of  the  species;  these 
differences  Is  id  to  different  species 
compositions  and  environmental 
conditions  he  tween  Greene's  tuctoria 
occturences.  'roviding  for  a  mosaic  of 
habitat  types  joth  between  and  among 
vernal  pool  sj  lecies  occiurences  is 
essential  to  tl  e  species  conservation 
because  it  wc  uld  include  the  full  extent 
of  the  physici  il  and  environmental 
conditions  fo  ■  the  species  (Fugate  1992; 
Fugate  1998;  ^onzales  et  a7.1996;  Ikeda 
and  Schlisinj  1990;  Noss  etal.  2002a; 
Platenkamp  1 998;  Zedler  et  al.  1979). 
The  wide-ran  ^ing  distribution  of 
Greene's  tuct  )ria  reflects  a  diversity  of 
vernal  pool  h  ibitat  types  that  provide 
habitat  for  thi  s  species.  Vernal  pool 
complexes  th  it  provide  suitable  habitat 
for  this  specii  ss  include  four  different 
physiographi :  and  edaphic  settings — 
old  high  strej  m  terrace,  lower  old 
stream  terraci  s  areas  with  soils  having  an 
iron-silica  ha  'dpan,  sites  with  shallow 
soils  imderla  n  by  cemented  tuffaceous 
alluvium,  an(  vernal  pool  complexes  on 
claypan  soils  that  are  slightly  acid  to 
slightly  alkal  ne.  Not  all  areas  of 
Greene's  tuct  )ria  have  been  identiHed  as 
to  the  specifii :  soil  series  or  soil 
mapping  unii  s  where  they  occiur.  The 
Butte  County  occurrences  of  Greene's 
tuctoria  are  a  isociated  with  soils 


imderlain  by  tuffaceous  alluvium,  are 
considered  to  occiu-  in  Northern  Basalt 
Flow  and  Northern  Volcanic  Mudflow 
type  vernal  pool  complexes,  and  one 
occiurence  is  found  on  Tuscan  soils. 
The  Tehama  County  occurrences  are 
associated  with  slightly  to  medium  acid 
soils  of  the  Tuscan  and  Anita  soil  series 
that  are  underlain  by  an  iron-silica 
cemented  hardpan  occurringA^emal 
pools  and  are  the  only  area  where  vernal 
pools  are  associated  with  this  type  of 
landform.  Many  of  these  pools  are  a 
fraction  of  an  acre  and  have  a  short 
inundation  period  and  fewer  number  of 
shallower  larger  pool  sizes  well  over  an 
acre  with  a  comparatively  longer 
inundation  period.  A  vernal  pool's 
parent  material  greatly  influences  the 
pool's  species  composition  and 
hydrologic  functioning  (Hanes  and 
Stromberg  1998;  Holland  and  Jain  1981; 
1988).  Soils  beneath  vernal  pools  are 
extremely  variable  and  are  not  the  same 
as  soils  mapped  by  soil  surveys,  but  are 
usually  undescribed  hydric  inclusions 
that  vary  by  location  (Holland  and  Dain 
1990).  The  primary  constituent  elements 
of  critical  habitat  for  Tuctoria  greenei 
are  the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Tuctoria 
greenei  germination,  growth  and 
reproduction,  including  but  not  limited 
to.  Northern  Claypan,  Northern 
Hardpan,  and  Northern  Basalt  flow 
vernal  pools  that  typically  become 
inundated  during  winter  rains,  but  are 
dry  diuing  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moistiu'e  for  Tuctoria  greenei 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

Unit  I.Modoc  Plateau  Unit,  Lassen  and 
Shasta  Counties  (1,703  ac  (689  ha)) 

This  unit  contains  a  Tuctoria  greenei 
occurrence  within  Northern  Basalt  Flow 
vernal  pools  (CNDDB  2002).  It  is  the 
only  location  where  the  species  grows 
on  this  vernal  pool  type.  "The  occiurence 
is  located  in  an  area  described  as  a  large 
vernal  pool  in  an  open  flat  in  an 


eastside  pine  forest.  It  is  at  a  higher 
elevation,  with  lower  average 
temperatures,  than  any  other 
occurrence.  Thus  the  unit  is  ecologically 
imique  (criterion  2).  It  also  represents 
the  northern  extent  of  the  species'  range, 
and  is  separated  from  occurrences  to  the 
south  by  over  68  mi  (110  km)  (criterion 

1). 

This  unit  occurs  within  the  volcanic 
plateau  of  northeastern  California.  The 
unit  is  located  in  the  area  surroimding 
Murken  Lake  east  of  Hat  Creek  near 
Cinder  Butte.  Bidwell  Road  crosses 
through  the  southern  boundary.  The 
USFS  owms  approximately  1,530  ac  (619 
ha)  of  the  unit.  The  remaining  lands 
within  this  unit  are  privately  owned. 

Unit  2,  Vina  Unit,  Tehama  and  Butte 
Counties  (25,102  ac  (10,159  ha)) 

This  unit  is  essential  to  the 
conservation  of  Tuctoria  greenei 
because  it  includes  60  percent  of  the 
remaining  extant  occurrences  of  the 
species  (criterion  1)  (CNDDB  2002).  The 
imit  also  represents  one  of  only  two 
areas  throughout  the  species'  range 
where  T.  greenei  occiurences  are  not 
considered  to  be  declining  (CNDDB 
2002).  The  species  occurs  in  vernal  pool 
complexes  within  the  unit  found  on 
Anita  and  Tuscan  series  soils. 

This  unit  for  Tuctoria  greenei 
occupies  the  area  south  of  Toomes 
Creek,  and  north  of  Pine  Creek  and  the 
Cana  Highway."  State  Route  99  bisects 
this  unit  and  the  western  boundary 
generally  parallels  the  Southern  Pacific 
Railway  line.  The  majority  of  the  lands 
included  within  this  unit  are  privately 
owned.  Property  ownership  within  this 
unit  includes  various  types  of  protected 
lands  (criterion  4),  including  Q)FG  (1  ac 
(0.4  ha)),  CDFG  administered  lands  (1  ac 
(0.4  ha)),  TNC  (5,738  ac  (2,295  ha)),  TNC 
easements  (11,653  ac  (4,661  ha)),  and 
WRP  easements  and  agreements  (142  ac 
(57  ha)). 

Unit  6,  Waterford  Unit,  Stanislaus  and 
Tuolumne  Counties  (73,111  ac  (29.588 
ha)) 

This  unit  supports  occurrences  of  the 
species  within  the  only  vernal  pools 
where  Tuctoria  greenei  is  known  to 
occur  on  slightly  alkaline  soils  of  the 
Meikle  and  Paulsell  series  (criterion  2) 
(Holland  1998;  USDA  2001;  CNDDB 
2002).  It  is  also  important  to  the 
conservation  of  the  geographic 
distribution  of  the  species  because  it  is 
one  of  only  eight  locations  where  the 
species  remains  extant  (criterion  1).  The 
Waterford  Unit  is  bordered  by  the 
Stanislaus  River  to  the  north  and  the 
Tuolumne  River  to  the  south.  The  City 
of  La  Grange  is  located  southeast  of  the 
unit.  Stanislaus  County  Road  J9  runs 
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west  of  the  unit,  and  the  Oakdale 
Airport  is  located  outside  of  the 
northwest  corner.  The  eastern  boundary 
extends  into  the  low-elevation  foothills 
of  the  Sierra  Nevada.  Vernal  pool 
complexes  in  the  Waterford  Unit  are 
located  mainly  in  eastern  Stanislaus 
County,  but  overlap  into  southwestern 
Tuolumne  County.  Approximately  (2  ac 
(0.8  ha))  of  this  unit  is  administered  by 
the  CDFG.  The  remaining  lands  within 
this  unit  are  privately  owned. 

Unit  7,  Merced  Unit,  Merced,  Madera, 
and  Mariposa  Counties  (133,460  ac 
(54,011  ha)) 

This  unit  contains  numerous 
occurrences  of  the  species  within  large, 
hydrologically  intact  vernal  pool 
complexes  areas  (criterion  4)  (Holland 
1998;  VoUmar  1999),  including 
Northern  Hardpan  vernal  pools  on 
Redding,  Raynor,  and  Bear  Creek  soils 
series  (EIP  1999;  USDA  2001).  These    ■ 
soil  and  vernal  pool  type  combinations 
are  not  otherwise  well  represented  ^ 
(criterion  2).  Over  30  percent  of  the 
extant  occurrences  of  Tuctoria  greenei 
are  in  the  Merced  Unit  (criterion  1) 
(CNDDB  2002). 

A  majority  of  the  vernal  pool  habitat 
in  the  Merced  Unit  is  in  Merced  County. 
The  eastern  edge  of  the  unit  overlaps 
into  Mariposa  County  and  in  the  south 
it  extends  to  the  Chowchilla  River  in 
Madera  County.  The  northern  boundary 
parallels  the  Merced  River.  The  entire 
unit  is  located  east  of  Highway  99. 
Approximately  8  ac  (3  ha)  is  owrned  by 
the  Federal  goverrunent  and  the  rest  is 
privately  owned.  TNC  has  11,283  ac 
(4,513  ha)  of  easement  lands  within  this 
unit.  The  remaining  lands  within  this 
unit  are  privately  owned. 

Orcuttia  pilosa 

Hairy  Orcutt  grass  occurrences  are 
knowm  from  southern  Tehama  County 
in  the  Sacramento  Valley  to  southern 
Madera  County  in  the  San  Joaquin 
Valley  with  a  predominate  elevational 
variation  of  from  near  55  m  (180  ft)  to 
near  123  m  (405  ft).  Conserving  a  broad 
distribution  of  hairy  Orcutt  grass  across 
its  geographical  and  elevational 
distribution  protects  the  natural 
environmental  processes  for  the  species 
and  provides  the  best  chance  for 
retaining  the  species  across  the  full 
extent  of  its  range.  The  vernal  pool 
types  and  soils  associated  with  the  six 
areas  of  concentration  of  hairy  Orcutt 
grass  differ  greatly  across  the  geographic 
range  of  the  species;  these  differences 
lead  to  different  species  compositions 
and  environmental  conditions  between 
hairy  Orcutt  grass  occurrences. 
Providing  for  a  mosaic  of  habitat  types 
both  between  and  among  vernal  pool 


species  occurrences  is  essential  to  the 
species'  conservation  because  it  would 
include  the  full  extent  of  the  physical 
and  environmental  conditions  for  the 
species  (Fugate  1992;  Fugate  1998; 
Gonzales  et  a/.  1996;  Ikeda  and  Schlising 
1990;  Noss  et  al.  2002a;  Platenkamp 
1998;  Zedler  et  al.  1979).  The 
distribution  of  hairy  Orcutt  grass  reflects 
a  diversity  of  vernal  pool  habitat  types 
that  provide  habitat  for  the  species  on 
the  alluvial  fans  and  old  stream  terraces 
of  the  Sierra  Nevada  foothills.  Vernal 
pool  complexes  that  provide  suitable 
habitat  for  this  species  include  mostly 
three  different  physiographic  and 
edaphic  settings — old  high  and  lower 
old  stream  terrace  areas  with  soils 
having  an  iron-silica  hardpan  emd  sites 
with  shallow  soils  underlain  by 
cemented  tuffaceous  alluvium.  The 
Tehama  County  occurrences  of  hairy 
Orcutt  grass  are  associated  with  slightiy 
to  medium  acid  soils  of  the  Tuscan  and 
Anita  soil  series  that  are  underlain  by  an 
iron-silica  cemented  hardpan.  Not  all 
areas  of  hairy  Orcutt  grass  have  been 
identified  as  to  the  specific  soil  series  or 
soil  mapping  units  on  which  they  occur. 
Many  of  the  occupied  vernal  pools  vary 
in  size  frtjm  3,400  sq  m  (36,600  sq  ft)  to 
250  ha  (618  ac).  A  vernal  pool's  parent 
material  greatiy  influences  the  pool's 
species  composition  and  hydrologic 
functioning  (Hanes  and  Stromberg  1998; 
Holland  and  Jain  1981, 1988).  Soils 
beneath  vernal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  surveys,  but  are  usually 
undescribed  hydric  inclusions  that  vary 
upon  location  (Holland  and  Dain  1990). 
The  primary  constituent  elements  of 
critical  habitat  for  Orcuttia  pilosa  are 
the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia  pilosa 
germdnation,  growth  and  reproduction, 
including  but  not  limited  to  features 
occurring  on  both  acidic  and  saline- 
alkaline  soils,  with  an  iron-silica 
cemented  hardpan  or  claypan,  and  that 
typically  become  inundated  during 
winter  rains,  but  are  dry  during  the 
summer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 


moisture  for  Orcuttia  pilosa 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necesseurily  every 
year. 

Unit  1,  Vina  Plains  Unit,  Tehama  and 
Butte  Counties  (19,306  ac  (7,813  ha)) 

This  area  supports  over  25  percent  of 
all  known  occurrences  of  the  species, 
and  represents  the  northern  extent  of 
the  species  range  (criterion  1)  (CNDDB 
2002).  It  is  over  25  mi  (40  kmi)  from  the 
nearest  occurrence  to  the  south.  Species 
occurrences  in  the  unit  grow  in  large 
vernal  pools  on  Tuscan  and  Anita  soils 
(USDA  2001).  This  area  represents  one 
of  only  two  occupied  locations  that  have 
some  form  of  special  habitat  protection 
(criterion  4). 

The  unit  for  Orcuttia  pilosa  occupies 
the  area  south  of  Deer  Creek  and  north 
of  Pine  Creek  to  near  Cana  Highway. 
California  State  Route  99  bisects  the 
unit  and  the  western  boundary  generally 
parallels  the  Southern  Pacific  Railway 
line.  The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
Lcmd  ownership  includes  5,660  ac 
(2,264  ha)  owned  by  TNC,  which  also 
has  additional  9,564  ac  (3.826  ha)  of 
conservation  easements  within  this  unit, 
and  142  ac  (57  ha)  of  private  land 
protected  by  conservation  easement  or 
agreement  under  the  WRP. 

Unit  4,  Turiock  Unit,  Stanislaus  and 
Merced  Counties  (48,649  ac  (19.688  ha)) 

Vernal  pool  complexes  in  the  Turiock 
Unit  are  located  in  eastern  Stanislaus 
and  Merced  Counties.  The  unit  contains 
occurrences  of  Orcuttia  pilosa  within 
vernal  pool  complexes  on  Whitney  and 
Meikle  soil  mapping  units,  which  are 
not  otherwise  well  represented 
(criterion  2)  (Holland  1998;  USDA  2001; 
CNDDB  2002).  This  unit  also  contains 
the  Hickman  pools  in  Stanislaus 
County,  and  a  high  concentration  of  O. 
pilosa  occurrences  (CNDDB  2002).  The 
Hickman  pool  complex  contains  one  of 
the  largest  vernal  lakes  in  California  at 
more  than  300  ac  (121  ha)  and 
represents  a  unique  habitat  for  O.  pilosa 
(criterion  2).  The  unit  encompasses 
large,  intact  vernal  pool  complexes  that 
are  more  likely  to  allow  the  species  to 
persist  over  time  (criterion  4). 

The  Turiock  Unit  is  bordered  by  the 
Tuolumne  River  to  the  north  and  the 
Merced  River  to  the  south.  It  lies 
between  the  towns  of  La  Grange  and 
Snelling.  Stanislaus  County  Road  J9 
runs  west  of  the  unit  and  the  eastern 
edge  is  located  in  the  low  elevation 
foothills,  of  the  Sierra  Nevada.  Land 
ownership  within  this  unit  includes 
BLM  (17  ac  (7  ha))  and  Cafifomia  State 
Parks  (41  ac  (17  ha)).  The  remaining 
land  within  this  unit  is  privately  owned. 
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Holland  and  Jain  1981.  1988).  SoUs 
beneath  vernal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  surveys,  but  are  usually 
undescribed  hydric  inclusions  that  vary 
upon  location  (Holland  and  Dain  1990). 
The  primary  constituent  elements  of 
critical  habitat  for  Orcuttia  viscida  are 
the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  weUands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia  viscida 
germination,  growth  and  reproduction, 
including  but  not  limited  to  vernal 
pools  on  high  terrace  landforms  on 
acidic  soils  such  as  Red  Bluff,  Redding, 
and  Coming  soil  series.  These  habitats 
typically  become  inundated  during 
winter  rains,  but  are  dry  during  the 
summer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surroiuiding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wedand. 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moistxu'e  for  Orcuttia  viscida 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

Unit  3,  Rancho  Seco  Unit,  Sacramento 
and  Amador  Counties  (35,078  ac 
(14,196  ha)) 

This  unit  marks  the  southern  extent  of 
the  range  of  Orcuttia  viscida,  and  is  one 
of  only  three  areas  where  the  species 
remains  extant  (criterion  1).  It  supports 
occurrences  of  the  species  within 
relatively  undisturbed  high  terrace 
vernal  pool  complexes  on  Coming  and 
Redding  soil  mapping  units.  Corning 
soils  are  not  common  to  the  other  two 
units  (criterion  2). 

This  unit  occupies  the  area  south  of 
Laguna  Creek  and  north  of  the 
Sacramento  and  San  Joaquin  County 
line  along  Dry  Creek.  The  eastern 
boundary  is  the  low  elevation  foothills 
of  western  Amador  County.  The  western 
limit  is  bounded  by  urban  and 
agricultiu'al  areas  near  the  cities  of  Gait 
and  Elk  Grove,  and  along  the  foothill 
region  of  the  southeastern  Sacramento 
Valley.  The  western  boundary  also 
marks  a  change  from  high  terrace  soils 
in  the  region,  including  Coming  and 
Redding  soil  mapping  imits  that 
comprise  the  extent  of  Orcuttia  viscida 
habitat.  The  northern  and  southern 
boundaries  of  this  unit  exclude  urban 


and  agricultiu-al  areas.  The  majority  of 
land  within  this  unit  is  privately  owned, 
but  some  includes  additional  protection 
which  will  help  the  species  occurrences 
to  persist  over  time  (criterion  4).  TNC 
owns  7,736  ac  (3.094  ha)  and  an 
additional  11  ac  (5  ha)  of  private  land 
is  protected  by  WRP  easements  or 
agreements. 

Orcuttia  inaequalis 

San  Joaquin  Valley  Orcutt  grass  is 
found  in  naturally  occurring  widely 
scattered  vernal  pool  complexes  in 
Fresno.  Madera.  Merced.  Stanislaus,  and 
Tulare  counties  in  the  northeastern  San 
Joaquin  Valleys.  San  Joaquin  Valley  is 
the  only  species  found  just  in  the  San 
Joaquin  Valley.  The  specific  vernal  pool 
characteristics  that  determine  the 
suitability  for  San  Joaquin  Valley  Orcutt 
grass  germination,  growth,  and 
successful  reproduction  are  unknown. 
However,  San  Joaquin  Valley  is  a  strict 
endemic  to  usually  larger  vernal  pools 
that  range  in  area  from  140  sq  m  (1,500 
sq  ft)  to  4.9  ha  (12.1  ac)  in  size  and  30.5 
cm  (12  in)  to  55.9  cm  (22  in)  deep  but 
can  be  foimd  in  both  smaller  and  larger 
and  shallower  and  deeper  vernal  pools 
(Stone  et  al.  1988,  Volmar  2002).  San 
Joaquin  Valley  is  fouiid  in  vernal  pool 
complexes  on  a  variety  of  geological 
surfaces  including  lone,  Laguna. 
Merthen,  Modesto,  North  Merced 
Gravels,  Riverbank,  Tiu-lock  Lake,  and 
Valley  Springs  in  the  northeastern  San 
Joaquin  Valley. 

San  Joaquin  Valley  Orcutt  grass 
occurrences  are  known  from  central 
Merced  County  to  northern  Tulare 
County  in  the  northeastern  San  Joaquin 
Valley  with  a  predominate  elevational 
variation  of  near  47  m  (155  ft)  to  near 
570  m  (1,870  ft).  Conserving  a  broad 
distribution  San  Joaquin  Valley  Orcutt 
grass  across  its  geographical  and 
elevational  distribution  protects  the 
natiu-al  environmental  processes  for  the 
species  and  provides  the  best  chance  for 
retaining  the  species  across  the  full 
extent  of  the  species  range. 

The  vernal  pool  types  and  soils 
associated  with  the  six  areas  of 
concentration  of  San  Joaquin  Valley 
Orcutt  grass  differ  greatly  across  the 
geographic  range  of  the  species  and 
leads  to  different  species  compositions 
and  environmental  conditions  between 
San  Joaquin  Valley  Orcutt  grass 
occurrences.  Providing  for  a  mosaic  of 
habitat  types  both  between  and  among 
vernal  pool  species  occurrences  is 
essential  to  the  species  conservation 
because  it  would  include  the  full  extent 
of  the  physical  and  environmental 
conditions  for  the  species  (Fugate  1992. 
Fugate  1998.  Gonzales  et  a/.1996,  Ikeda 
and  Schlising  1990.  Noss  etal  2002a, 
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Platenkamp  1998.  Zedler  et  al.  1979). 
The  distribution  of  San  Joaquin  Valley 
Orcutt  grass  reflects  a  diversity  of  vernal 
pool  habitat  types  that  provide  habitat 
for  the  species  on  the  alluvial  fans  and 
old  stream  terraces  of  the  Sierra  Nevada 
foothills.  Vernal  pool  complexes  that 
provide  smtable  habitat  for  this  species 
include  mostly  three  different 
physiographic  and  edaphic  settings;  old 
high  old  stream  terrace  areas  with 
Redding  and  related  soil  series;  lower 
old  stream  terraces  with  San  Joaquin 
and  related  soil  series  having  an  iron- 
silica  hardpan  but  less  strongly  acidic 
sites  with  shallow,  residual  soils  of  the 
Pentz  and  related  soil  series  underlain 
by  a  well-cemented  tuffaceous  alluvium. 
One  occurrence  in  Fresno  County  is 
foimd  in  a  rather  shallow  stony 
moderately  to  strongly  acidic  vernal 
pool  complex  on  residual  soils  of  the 
Hideaway  series  at  a  relatively  high 
elevation.  Not  all  areas  of  San  Joaquin 
Vjdley  Orcutt  grass  have  been  identified 
as  to  the  specific  soil  series  or  soil 
mapping  units  on  which  they  occiu. 
The  parent  material  of  vernal  pools 
greatly  influences  species  composition 
and  hydrologic  functioning  of  the  vemal 
pool  (Hanes  and  Stromberg  1998, 
Holland  and  Jain  1981.  1988).  Soils 
beneath  vemal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  surveys,  but  are  usually 
undescribed  hydric  inclusions  that  vary 
upon  location  (Holland  and  Dain  1990). 
The  primary  constituent  elements  of 
critical  habitat  for  Orcuttia  inaequalis 
are  the  habitat  components  that  provide: 

(i)  Vemal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia 
inaequalis  germination,  growth  and 
reproduction,  including  but  not  limited 
to  vemal  pools  on  alluvial  fans,  high 
and  low  stream  terraces,  and  tabletop 
lava  flows.  These  habitats  typically 
become  inundated  during  winter  rains, 
but  are  dry  during  the  summer  and  do 
not  necessarily  fill  with  water  every 
year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  featiu^s,  including  the  pool 
basin,  swales,  and  surroimding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  t)rpe  and 
depth,  hardpan  or  claypan  tjrpe  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vemal  pool  or  ephemeral  weUand, 
and  that  maintain  suitable  periods  of 
pool  iniuidation,  water  quality,  and  soil 
moistiu^  for  Orcuttia  inaequalis 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 


Unit  1,  Merced  Unit,  Merced  and 
Mariposa  Counties  (93,125  ac  (37,699 
ha)) 

This  unit  is  an  important 
representative  of  the  geographic 
diversity  of  Orcuttia  inaequalis 
(criterion  1)  because  it  supports  over 
half  of  the  known  occurrences  of  the 
species,  and  represents  the 
northernmost  extent  of  the  species' 
current  range  (CNDDB  2001).  It  is  also 
ecologically  important  (criterion  2) 
because  it  contains  the  only  area  where 
O.  inaequalis  is  foimd  on  vernal  pools 
formed  on  Coming  and  Greenfield  soils, 
and  one  of  only  two  sites  where  it  is 
found  on  San  Joaquin  soils  (Holland 
1998;  EIP  1999;  USDA  2001).  This  unit 
supports  some  of  the  largest,  most 
robust  occiurences  of  the  species 
(Holland  2000).  The  area  within  this 
unit  encompasses  the  largest  block  of 
pristine,  high  density  vemal  pool 
grasslands  remaining  in  California, 
increasing  the  likelihood  that  it  will 
continue  to  support  occurrences  of  the 
species  into  the  futiu«  (criterion  4) 
(Vollmar  1999). 

A  majority  of  the  vemal  pool  habitat 
in  the  Merced  Unit  is  in  Merced  Coimty, 
although  the  eastern  edge  of  the  luiit 
overlaps  into  Mariposa  County  in  the 
low  elevation  foothills  of  the  Sierra 
Nevada.  The  entire  unit  is  located  east 
of  State  Highway  99.  A  majority  of  the 
land  in  the  Merced  Unit  is  privately 
owned.  Approximately  8  ac  (3  ha)  of 
this  unit  is  owned  by  the  Federal 
government.  TNC  has  8,559  ac  (3,424 
ha)  of  easement  lands  within  this  unit. 

Unit  2,  Le  Grand  Unit,  Merced. 
Mariposa,  and  Madera  Counties  (32,152 
ac(13,012ha)) 

This  unit  supports  Orcuttia  inaequalis 
occurrences  within  vemal  pools  formed 
on  alluvial  terraces  on  Raynor  clay  soils 
(CNDDB  2001).  The  lack  of  such  soils  at 
other  occurrence  sites  makes  the  unit 
ecologically  important  (criterion  2).  The 
Le  Grand  Unit  is  also  essential  for  the 
conservation  of  the  species  because  it 
contains  lai^e  intact  and  contiguous 
vemal  pool  grassland  areas  that  provide 
connectivity  between  units  to  the  north 
and  south  (criterion  3).  This  unit  is 
important  to  maintain  the  range  of 
habitats  in  which  the  species  is  known 
to  occur. 

The  Le  Grand  Unit  contains  an  area 
where  Orcuttia  inaequalis  was 
introduced  into  six  created  pools.  It 
germinated  and  flowered  in  five  of  them 
diuing  the  2  years  following  its 
introduction  (Durgarian  1995;  Stebbins 
et  al.  1995)  and  was  still  present  in  2000 
(Faubion,  in  lift.  2000),  thus 
demonstrating  the  suitability  of  the 


habitat  to  support  this  species.  This  site 
is  now  treated  as  an  occiurence  by  the 
CNDDB  (2001).  The  Madera  Irrigation 
District  manages  the  property,  which  is 
owned  by  the  BOR  (Stebbins  et  al. 
1995). 

A  majority  of  the  vemal  pool  habitat 
in  the  Le  Grand  Unit  is  in  eastem 
Merced  County.  The  eastem  edge  of  the 
unit  overlaps  into  Mariposa  County  and 
in  the  south  it  extends  to  the  Madera 
County  line.  Bear  Creek  serves  as  the 
northern  boundary.  The  entire  imit  is 
located  east  of  State  Highway  99.  TNC 
has  1,070  ac  (428  ha)  of  easement  lands 
within  this  unit.  The  remaining  lands 
are  privately  owned. 

Unit  4,  Fresno  Unit,  Fresno  County 
(7.451  ac  (3,016  ha)) 

This  imit  contains  Orcuttia  inaequalis 
occurrences  within  vemal  pools  formed 
on  Pallbrook,  Ramona.  San  Joaquin. 
Vista,  and  PoUasky  soil  series  (CNDDB 
2002).  Possibly  due  to  this  variation  of 
soil  types,  vemal  pool  habitat  in  this 
imit  is  less  dense  than  habitat  in  units 
further  north.  The  diversity  of  vemal 
pool  types  found  within  the  Fresno  Unit 
contributes  to  the  range  of  ecological 
conditions  in  which  O.  inaequalis 
occurs  (criterion  2).  Vemal  pool  tjrpes 
within  this  unit  include  Northem 
Hardpan  vemal  pools.  The  unit  is  also 
likely  to  be  important  because  it 
provides  connectivity  for  pollen  and 
seeds  between  units  3  and  5  (criterion 
3). 

Located  in  Fresno  County,  this  unit 
contains  vemal  pool  habitat  south  of 
Millerton  Lake  and  east  of  the  San 
Joaquin  River.  The  eastem  boundary 
parallels  the  low  elevation  foothill 
region  of  the  Sierra  Nevada.  All  the  land 
within  this  unit  is  privately  owned. 

Unit  5A,  Table  Mountain  Unit,  Fresno 
County  (4,258  ac  (1,723  ha)) 

This  area  supports  Orcuttia  inaequalis 
occurrences  within  Northem  Basalt 
Flow  vemal  pools  (Holland  1998; 
Keeler-Wolf  et  al.  1998;  CNDDB  2002). 
Hiis  is  the  only  area  in  which  the 
species  is  known  to  occur  within  these 
pool  types  (criterion  2)  (CNDDB  2002). 
Northem  Basalt  Flow  vemal  pool 
complexes  are  an  extremely  rare  vemal 
pool  habitat  occurring  only  on  ancient 
terraces  and  hilltops  above  the 
surrounding  low-lying  terrain.  They 
typically  contain  smaU,  irregularly 
clustered  pools  with  "flashy  hydrology" 
(Keeler-Wolf  et  al.  1998).  This  unit  is 
also  geographically  noteworthy 
(criterion  1)  t>ecause  it  marks  the 
eastenunost  extent  of  the  range,  and 
includes  occurrences  at  the  highest 
elevations  for  the  species. 
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Orcuttia  teni  is 
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1990,  Noss  et  al.  2002a,  Platenkamp 
1998,  Zedler  et  al.  1979).  The  wide 
ranging  distribution  of  slender  Orcutt 
grass  has  lead  to  a  large  diversity  of 
vernal  pool  habitat  types  for  the  species. 
The  Modoc  Plateau  occurrences  are 
associated  mostly  with  Northern  Basalt 
Flow  and  Northern  Volcanic  Mudflow 
type  vernal  pools.  These  pools  range  in 
size  from  a  fraction  of  an  acre  to  well 
over  an  acre  with  smaller  pools  having 
a  short  inundation  period.  The  parent 
material  of  vernal  pools  gready 
influences  species  composition  and 
hydrologic  frmctioning  of  the  vernal 
pool  (Hanes  and  Stromberg  1998, 
Holland  and  Jain  1981.  1988).  Soils 
beneath  vernal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  surveys,  but  are  usually 
undescribed  hydric  inclusions  which 
vary  upon  location  (Holland  and  Dain 
1990).  The  Lake  County  occurrences  are 
associated  with  Ashflow  type  vernal 
pools  and  are  the  only  area  where  vernal 
pools  are  associated  with  this  tjrpe  of 
landform.  The  Redding  area  vernal 
pools  in  the  Northeastern  Sacramento 
Valley  Vernal  Pool  Region  occiu  on 
volcanic  Tuscan  Formation  or  terrace- 
alluvial  Redding  soils.  The  hydrology 
within  the  terrace-alluvial  pools  tend  to 
be  less  flashy  than  those  with  a  volcanic 
origin  (Keeler-Wolf  el  al.  1998).  The 
soils  associated  with  the  Sacramento 
County  occurrences  include  those 
occurring  on  old  terrace  formations.  The 
primary  constituent  elements  of  critical 
habitat  for  Orcuttia  tenuis  are  the 
habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia  tenuis 
germination,  growth  and  reproduction, 
including  but  not  limited  to.  Northern 
Volcanic  Ashflow  and  Northern 
Volcanic  Mudflow  vernal  pools  (Sawyer 
and  Keeler-Wolf  1995)  with  iron-silica 
and  bedrock  hardpan  impervious  layers, 
and  that  typically  become  inimdated 
during  winter  rains,  but  are  dry  during 
the  summer  and  do  not  necessarily  fill 
with  water  every  year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Orcuttia  tenuis 
germination,  growth  and  reproduction, 


and  dispersal,  but  not  iiecessarily  every 
year. 

Unit  lA.  B,  C.  D,  E,  F.  G.  H.  and  I, 
Modoc  Plateau  Unit,  Plumas,  Lassen, 
Shasta,  Modoc,  and  Siskiyou  Counties 
(33.146  ac  (13,414  ha)) 

This  unit  is  importemt  for  the 
conservation  of  the  geographic  diversity 
of  the  species  because  it  represents  the 
northernmost  extent  of  the  range,  and 
contains  almost  25  percent  of  all  knovtm 
Orcuttia  tenuis  occurrences.  The  species 
is  found  growing  within  Northern  Basalt 
Flow  vernal  pools  occiuring  on  Gooval, 
Lasvar,  Lasvar-Pitvar,  and  Nosoni  soils 
(CNDDB  2002).  These  soils  and  vernal 
pool  types  are  not  otherwise  well 
represented  (criterion  2).  Occurrences  in 
the  imit  are  all  found  on  the  Modoc 
Plateau,  where  they  are  located  at  higher 
elevations  (criterion  1)  and  experience 
colder  climatic  conditions  (criterion  2) 
than  in  any  other  area  throughout  the 
species  range.  The  Federal  government 
owns  22,994  ac  (9,306  ha)  of  this  unit. 
The  remainder  is  privatdy  owned. 

This  imit  for  Orcuttia  tenuis  consists 
of  nine  subunits  largely  within  the 
volcanic  plateau  of  northeastern 
California.  The  nine  subunits  are 
identified  as  the  Lake  Almanor.  Crater 
Lake  Mountain.  Poison  Lake,  Badger 
Moimtain,  Lost  Creek,  Goose  Valley, 
Long  Valley,  Cayton  Creek,  and 
Timbered  Crater  subunits.  The  Lake 
Almanor  subunit  is  located  in  Plumas 
County,  on  the  southwestern  part  of 
Lake  Almanor  along  Humbug  Humboldt 
Cross  Road  and  State  Route  89.  The  area 
extends  from  near  the  shoreline  upslope 
to  the  watershed  boimdary.  The  Crater 
Lake  Mountain  subunit  is  located  along 
Route  44  and  encompasses  the 
northwestern  portion  of  Crater  Lake 
Moujitain  as  well  as  Grays  and  Harvey 
valleys.  The  watershed  boundary  was 
used  to  determine  the  extent  of  this 
subregion.  The  Poison  Lake  subunit 
north  of  State  Route  44  near  Pittville 
Road  adjacent  to  South  Cabin  Reservoir 
and  Ebey  Lake.  The  western  boundary  is 
near  Halls  Flat  Road.  The  Badger 
Mountain  subunit  is  located  north  of 
Badger  Moimtain  and  east  of  State  Route 
89  and  South  of  Potato  Butte.  Little 
Bunch  Grass  Meadow  is  included  in  this 
imit.  The  Lost  Creek  subunit  is  located 
south  of  Cinder  Butte  and  west  of  the 
Hat  Creek  Rim.  Lost  Creek  near  Wilcox 
Road  is  within  this  subunit.  The  Goose 
Valley  subimit  is  located  in  Shasta 
County  northwest  of  the  intersection  of 
State  Route  299  and  Route  89  in  Goose 
Valley  north  of  Burney,  California.  The 
Long  Valley  subimit  is  located  in  Long 
Valley  west  of  Black  Ranch  Road  south 
of  Long  Valley  Mountain  and  east  of 
Lookout  Mountain.  The  Cayton  Creek 
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subunit  is  located  in  Shasta  County   . 
north  of  Cayton  Valley  and  Lake  Britton 
east  of  Route  89.  The  area  includes  the 
northwestern  portion  of  the  watershed 
boundary  for  Fort  Mountain  along  Red 
Mountain  Road.  The  subunit  is  located 
in  the  Shasta  National  Forest.  The 
Timbered  Crater  subunit  is  located  on 
the  Shasta/Modoc/Siskiyou  County 
border  near  Little  Hot  Springs  Valley. 
The  subunit  includes  the  area  adjacent 
to  Timbered  Crater  up  to  the  Whitehorse 
Mountains  and  Day  Road.  The  Timbered 
Crater  subunit  includes  an  area  which 
has  been  proposed  to  be  designated  by 
the  BLM  as  a  Research  Natural  Area  for 
vernal  pools. 

Unit  2 A.  B,  and  C.  Stillwater  Plains 
Unit,  Shasta  County  (10,364  ac  (4,194 
ha)) 

This  unit  is  comprised  of  old  alluvial 
terraces  above  the  Sacramento  River 
associated  with  Igo.  Tuscan,  Moda,  and 
Redding  soils  (CNDDB  2002),  which 
provide  an  important  diversity  of  vernal 
pool  habitat  (criterion  2)  for  the  species. 
This  unit  represents  the  northernmost 
extent  of  the  range  of  Orcuttia  tenuis  in 
the  Sacramento  Valley  (criterion  1).  The 
majority  of  the  lands  included  within 
this  unit  are  privately  owned.  The  BLM 
owns  81  ac  (33  ha)  in  the  unit,  while  the 
NRCS  holds  conservation  easements  or 
agreements  on  an  additional  130  ac  (52 
ha)  through  its  WRP  program. 

The  Stillwater  Plains  Unit  2  contains 
three  subunits.  These  are  located  in  the 
area  east  and  south  of  the  city  of 
Redding  near  the  Redding  Municipal 
Airport  encompassing  Stillwater  Plains 
to  the  confluence  of  the  Sacramento 
River  and  Cow  Creek. 

Unit  3.  Inskip  Hill,  Tehama  and  Shasta 
Counties  (48.820  ac  (19.757  ha)) 

This  unit  supports  occurrences  of 
Orcuttia  tenuis  within  vernal  pools  on 
Guenon,  Inskip,  Inks,  and  Toomes  soils 
(CNDDB  2002).  It  is  important  for 
maintaining  a  diversity  of  habitats  for 
the  species  (criterion  2),  and  to  maintain 
the  geographic  distribution  of  the 
species  (criterion  1)  because  it  supports 
over  40  percent  of  the  known  species 
occurrences  (CNDDB  2002).  This  unit  is 
also  geographically  important  (criterion 
1)  because  it  contains  large  vernal  pool 
complexes  that  represent  some  of  the 
last  remaining  lower  elevation  vernal 
pool  habitats  in  the  northern 
Sacramento  Valley. 

Land  ownership  within  this  unit 
includes  BLM  (14,839  ac  (6.005  ha)), 
and  the  State  owns  709  ac  (287  ha).  TNC 
has  conservation  easements  on  15,575 
ac  (6,230  ha)  within  this  unit.  The 
remaining  lands  included  within  this 
unit  are  privately  owned.  This  unit 


occupies  the  area  south  of  the  Tehama/ 
Shasta  County  line  south  to  Sevennjile 
Creek  near  the  Tuscan  Buttes.  The 
eastern  boundary  encompasses  the 
vernal  pool  habitats  along  the  lower 
elevation  bordering  the  Sacramento 
River.  The  western  boundary  roughly 
follows  the  Sacramento  River.  Table 
Mountain  west  of  the  Sacramento  River 
north  of  Paynes  Creek  and  Red  Bluff  is 
included  in  this  unit. 

Unit  4,  Vina  Plains  Unit.  Tehama  and 
Butte  Counties  (25,102  ac  (10.159  ha)) 

This  unit  supports  Orcuttia  tenuis 
occurrences  within  vernal  pools  on 
Tuscan  loam  and  Inks  soils  (CNDDB 
2002).  It  is  geographically  noteworthy 
(criterion  1)  for  being  the  southernmost 
area  occupied  by  the  species  in  the 
Northeastern  Sacramento  Valley  vernal 
pool  region,  as  defined  by  Keeler-Wolf 
et  al.  (1998).  The  unit  is  over  100  mi 
(160  km)  from  the  nearest  area  occupied 
by  O.  tenuis  to  the  south. 

This  unit  contains  TNC's  4,600  ac 
(1,862  ha)  Vina  Plains  preserve,  which 
will  help  assure  that  the  species  persists 
at  the  location  into  the  future  (criterion 
4).  The  majority  of  the  lands  included 
within  this  unit  are  privately  owned. 
Property  ownership  and  protection 
within  this  unit  includes  CDFG  (1  ac 
(0.4  ha)),  CDFG  administered  land  (1  ac 
(0.4  ha)),  TNC  (192  ac  [77  ha)),  TNC 
easements  (11,653  ac  (4,661  ha)),  and 
private  land  under  WRP  easements  or 
agreements  (142  (57  ha)). 

This  unit  for  Orcuttia  tenuis  occupies 
the  area  south  of  Toomes  Creek,  and 
north  of  Pine  Creek  and  the  Cana 
Highway.  State  Route  99  bisects  this 
unit  and  the  western  boundary  generally 
parallels  the  Southern  Pacific  Railway 
line  in  southeastern  Tehama  and 
northern  Butte  Counties. 

Unit  5A  and  B.  Bogg's  Lake  Unit.  Clear 
Lake  Area,  Lake  County  (4,191  ac  (1,696 
ha)) 

This  unit  is  ecologically  important 
(criterion  2)  because  it  is  the  only  place 
where  Orcuttia  tenuis  occurrences 
occupy  Northern  Volcanic  Ashflow 
vernal  pools  (Keeler-Wolf  ef  al.  1998; 
CNDDB  2002).  This  area  is 
geographically  important  (criterion  1) 
because  it  represents  the  western  extent 
of  the  range  of  Orcuttia  tenuis,  and  some 
of  the  last  remaining  vernal  pool 
habitats  in  Lake  County.  The  unit  is 
over  84  mi  (135  km)  from  the  nearest 
units  to  the  north  and  west. 

The  majority  of  lands  within  this  unit 
are  privately  owned.  TNC  has  protected 
the  area  around  Bogg's  Lake  south  of 
Clear  Lake,  but  most  of  the  area  is  not 
protected.  Property  ownership  and 
protection  within  this  unit  includes 


CDFG  (13  ac  (5  ha))  and  TNC  (192  ac  [77 
ha))  lands.  This  unit  consists  of  two 
sublmits  that  are  both  located  south  of 
Clear  Lake.  The  southernmost  subunit 
includes  Litde  High  Valley. 

Tuctoria  mucronata 

Solano  grass  is  found  in  two  naturally 
occurring  scattered  vernal  pool  complex 
areas  in  Solano  and  Yolo  counties  in  the 
Sacramento  Valley.  The  specific  vernal 
pool  characteristics  that  determine  the 
suitability  for  Solano  grass  germination 
and  growth  are  unknown;  however,  it 
appears  that  the  species  seems  to  favor 
somewhat  larger  and  deeper  vernal 
pools  as  compared  to  other  vernal  pool 
plants. 

Solano  grass  occurrences  are  known 
from  with  an  elevational  variation  of 
near  5  m  (15  ft)  to  near  11  m  (35  ft). 
Conserving  the  distribution  of  Solano* 
grass  across  its  geographical  and 
elevational  distribution  protects  the 
natural  envirorunental  processes  for  the 
species  and  provides  the  best  chance  for 
retaining  the  species  across  the  full 
extent  of  the  species  range.  The  vernal 
pool  types  and  soils  associated  with  the 
two  areas  of  concentration  of  Solano 
grass  differ  across  the  geographic  range 
of  the  species  and  leads  to  different 
species  compositions  and 
environmental  conditions  between 
Solano  grass  occurrences.  Providing  for 
a  mosaic  of  habitat  types  both  between 
and  among  vernal  pool  species 
occurrences  is  essential  to  the  species 
conservation  because  it  would  include 
the  full  extent  of  the  physical  and 
environmental  conditions  for  the 
species  (Fugate  1992,  Fugate  1998, 
Gonzales  et  07.1996,  Ikeda  and  Schlising 
1990,  Noss  et  al.  2002a.  Platenkamp 
1998,  Zedler  et  al.  1979).  The 
distribution  of  Solano  grass  reflects  a 
diversity  of  vernal  pool  habitat  types 
and  sizes  that  provide  habitat  for  the 
species.  Vernal  pool  complexes  that 
provide  suitable  habitat  for  this  species 
include  similar  physiographic  and 
edaphic  settings-claypan  soils  of  saline- 
alkali  flood  basin  rims  basins  soils.  The 
parent  material  of  vernal  pools  gready 
influences  species  composition  and 
hydrologic  functioning  of  the  vernal 
pool  (Hanes  and  Stromberg  1998. 
Holland  and  Jain  1981.  1988).  Soils 
beneath  vernal  pools  are  extremely 
variable  and  are  not  the  same  as  soils 
mapped  by  soil  surveys,  but  are  usually, 
undescribed  hydric  inclusions  that  vary 
upon  location  (Holland  and  Dain  1990). 
The  primeuy  constituent  elements  of 
critical  habitat  for  Tuctoria  mucronata 
are  the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
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adjacent  upland  margins  of  these 
depressions  that  sustain  Tuctoria 
mucronata  gjermination,  growth  and  " 
reproduction,  including  but  not  limited 
to,  Northern  Claypan  vernal  pools 
(Sawyer  and]  Keeler- Wolf  1995)  on 
saline-alkalilie  clay  or  silty  clay  in  the 
Pescadero  sc  il  series  that  typically 
become  inur  dated  during  winter  rains, 
but  are  dry  d  uring  the  summer  and  do 
not  necessar  ly  fill  with  water  every 
year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  f(  iatures,  including  the  pool 
basin,  swales,  and  surrounding  uplands 

rary  in  extent  depending  on 
pool  size  an( :  depth,  soil  type  and 
depth,  hardj:  an  or  claypan  type  and 
extent,  topoj  raphy,  and  climate)  that 

the  filling  and  drying  of 
the  vernal  p(  ol  or  ephemeral  wetland, 
and  that  mai  itain  suitable  periods  of 
pool  inunda  ion.  water  quality,  and  soil 

Tuctoria  mucronata 

growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 


Communications  Annex 
Area  Unit,  Yolo  County 


Unit  1,  Davii 
and  Grasslai  \ds 
(440  ac  (178  ha)) 

This  unit  i  s  an  important 
representatii  e  of  the  geographic 
distribution  sf  the  species  (criterion  1) 
because  it  re  ^resents  the  northern  extent 
of  the  specie  >'  range,  and  because  it  is 
orie  of  only  t  wo  areas  where  Tuctoria 
mucronata  ii  i  known  to  occur  (CNDDB 
2002).  It  alsc  includes  the  largest 
remaining  T  mucronata  occurrence 
(CNDDB  20C  2).  Tuctoria  mucronata 
within  the  u|iit  grows  in  Northern 
Claypan  verbal  pools  on  Pescadero  soils 
(CNDDB20C2) 

This  unit  i  s  located  southeast  of  the 
City  of  Davi:  and  south  of  the  South 
Fork  of  Putah  Creek.  Its  western 
boundary  Ii*  along  the  border  between 
Solano  and  Tolo  Coimties.  The  imit 
contains  lanp  owned  by  Yolo  County 
and  by  the  DOD  (310  (125  ha)). 

Effects  of  Cr  tical  Habitat  Designation 

The  reguh  tory  effects  of  a  critical 
habitat  desij  nation  under  the  Act  are 
triggered  thr  lugh  the  provisions  of 
section  7,  which  applies  only  to 
activities  conducted,  authorized,  or 
funded  by  a  -"ederal  agency  (Federal 
actions).  Rej  ulations  implementing  this 


mteragency 


;ooperation  provision  of  the 


Act  are  codi  ied  at  50  CFR  part  402. 


Individuals, 
government! 


organizations.  States,  local 
and  other  non-Federal 


entities  are  r  ot  affected  by  the 
designation  )f  critical  habitat  unless 
their  actions  occur  on  Federal  lands, 
require  Fede  ral  authorization,  or  involve 
Federal  func  ing. 


Section  7(a)(2)  of  the  Act  requires 
Federal  agencies,  including  us,  to  insure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of  a 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
designated  critical  habitat.  This 
requirement  is  met  through  section  7 
consultation  imder  the  Act.  Our 
regulations  define  "jeopardize  the 
continued  existence"  as  to  engage  in  an 
action  that  reasonably  would  be 
expected,  directly  or  indirectly,  to 
reduce  appreciably  the  likelihood  of 
both  the  survival  and  recovery  of  a 
listed  species  in  the  wild  by  reducing 
the  reproduction,  numbers,  or 
distribution  of  that  species  (50  CFR 
402.02).  "Destruction  or  adverse 
modification  of  designated  critical 
habitat"  is  defined  as  a  direct  or  indirect 
alteration  that  appreciably  diminishes 
the  value  of  the  critical  habitat  for  both 
the  survival  and  recovery  of  the  species 
(50  CFR  402.02).  Such  alterations 
include,  but  are  not  limited  to,  adverse 
changes  to  the  physical  or  biological 
features,  i.e.,  the  primary  constituent 
elements,  that  were  the  basis  for 
determining  the  habitat  to  be  critical. 
However,  in  a  March  15,  2001,  decision 
of  the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit  [Sierra  Club  v.  U.S. 
Fish  and  Wildlife  Service  et  al.,  245  F.3d 
434),  the  Court  found  our  definition  of 
destruction  or  adverse  modification  to 
be  invalid.  In  response  to  this  decision, 
we  are  reviewing  the  regulatory 
definition  of  adverse  modification  in 
relation  to  the  conservation  of  the 
species. 

Section  7(a)(4)  requires  Federal 
agencies  to  confer  with  us  on  any  action 
that  is  likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory. 

We  may  issue  a  formal  conference 
report,  if  requested  by  the  Federal  action 
agency.  Formal  conference  reports 
include  an  opinion  that  is  prepared 
according  to  50  CFR  402.14,  as  if  critical 
habitat  were  designated.  We  may  adopt 
the  formal  conference  report  as  the 
biological  opinion  when  critical  habitat 
is  designated,  if  no  substantial  new 
information  or  changes  in  the  action 
alter  the  content  of  the  opinion  [see  50 
CFR  402.10(d)). 

If  a  species  is  listed  or  critical  habitat 
is  designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 


likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 
or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  the 
action  agency  would  ensure  that  the 
permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

If  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we 
would  also  provide  reasonable  and   ; 
prudent  alternatives  to  the  project,  if 
any  are  identifiable.  Reasonable  and 
prudent  alternatives  are  defined  at  50 
CFR  402.02  as  alternative  actions 
identified  during  consultation  that  can 
be  implemented  in  a  maimer  consistent 
with  the  intended  purpose  of  the  action, 
that  are  consistent  with  the  scope  of  the 
Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Service's  Regional  Director  believes 
would  avoid  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  with  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat  or 
adversely  modify  or  destroy  proposed 
critical  habitat. 

Federal  activities  that  may  eiffect 
vernal  pool  crustaceans  or  vernal  pool 
plants  or  their  critical  habitat  will 
require  consultation  under  section  7. 
Activities  on  private.  State,  coimty,  or 
lands  under  local  jurisdictions  requiring 
a  permit  from  a  Federal  agency,  such  as 
Federal  Highway  Administration  or 
Federal  Emergency  Management  Act 
funding,  or  a  permit  from  the  Corps 
imder  section  404  of  the  Clean  Water 
Act,  will  continue  to  be  subject  to  the 
section  7  consultation  process.  Federal 
actions  not  affecting  listed  species  or 
critical  habitat,  and  actions  on  non- 
Federal  lands  that  are  not  federally 


Federal  Register/ Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations         46745 


funded,  authorized,  or  permitted  do  not 
require  section  7  consultation. 

Section  4(b)(8)  of  the  Act  requires  us 
to  evaluate  briefly  and  describe,  in  any 
proposed  or  final  regulation  that 
designates  critical  habitat,  those 
activities  involving  a  Federal  action  that 
may  adversely  modify  such  habitat  or 
that  may  be  affected  by  such 
designation.  We  note  that  such  activities 
may  also  jeopardize  the  continued 
existence  of  thp  species. 

Activities  that,  when  carried  out, 
funded,  or  authorized  by  a  Federal 
agency  may  directly  or  indirectly 
destroy  or  adversely  modify  critical 
habitat  for  vernal  pool  crustaceans  or 
vernal  pool  plants  include,  but  are  not 
limited  to: 

(1)  Activities  regulated  by  the  Corps, 
EPA,  or  NRCS  under  the  Clean  Water 
Act  and  other  acts  or  regulations, 
including  but  not  limited  to,  discharge 
of  fill  into  waters  of  the  U.S.,  and 
promulgation  of  water  quality 
standards; 

(2)  Construction  and  maintenance  of 
roads,  highways,  and  rights-of  way  by 
Caltrans  which  may  modify  vernal  pool 
habitat  or  affect  their  hydrologic 
functions; 

(3)  Sale  or  exchange  of  lands  by  a 
Federal  agency  to  a  non-Federal  entity; 

(4)  Construction,  relicensing,  and 
operation  of  dams  or  other  water 
impoundments  by  the  BOR,  Corps,  or 
Federal  Energy  Regulatory  Commission 
(FERC): 

(5)  Airport  construction, 
improvement,  or  maintenance  activities 
funded  or  authorized  by  the  Federal 
Aviation  Administration; 

(6)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Communications  Commission; 

(7)  Funding  of  construction  or 
development  activities  by  the  U.S. 
Department  of  Housing  and  Urban 
Development; 

(8)  Military  training  and  maneuvers 
on  DoD  lands; 

(9)  Execution  of  water  service  by  the 
BOR; 

(10)  Promulgation  and 
implementation  of  a  land  use  plan  by  a 
Federal  agency  such  as  the  BLM,  USPS, 
or  DoD  that  may  alter  management 
practices  for  critical  habitat;  and 

(11)  Approval  of  pesticide  labels  by 
EPA. 

If  you  have  questions  regarding 
whether  specific  activities  may 
constitute  adverse  modification  of 
critical  habitat  in  California,  contact  the 
Field  Supervisor,  Sacramento  Fish  and 
Wildlife  Office  (see  ADDRESSES  section). 
If  the  critical  habitat  occurs  in  Oregon, 
contact  the  Field  Supervisor,  Oregon 
Fish  and  Wildlife  Ofi^ice,  2600  SE.  98th 


Avenue,  Portland,  OR  97266.  Requests 
for  copies  of  the  regulations  on  listed 
plants  and  wildlife,  and  inquiries  about 
prohibitions  and  permits  may  be 
addressed  to  the  U.S.  Fish  and  Wildlife 
Service,  Branch  of  Endangered  Species, 
911  NE.  11th  Ave.  Portland,  OR  97232 
(telephone  503/231-2063;  facsimile 
503/231-6243). 

Exclusions  Under  Section  4(b)(2)  of  the 
Act 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  and  commercial 
information  available,  and  to  consider 
the  economic  and  other  relevant 
impacts  of  designating  a  particular  area 
as  critical  habitat.  We  may  exclfJde  areas 
from  critical  habitat  upon  a 
determination  that  the  benefits  of 
exclusions  outweigh  the  benefits  of 
specifying  such  areas  as  critical  habitat. 
We  caimot  exclude  areas  from  critical 
habitat  when  the  exclusion  will  result  in 
the  extinction  of  the  species  concerned. 

Economic  Exclusions 

On  the  basis  of  the  final  economic 
analysis  and  other  relevant  impacts,  as 
outlined  under  section  4(b)(2)  of  the 
Act,  and  the  economic  effects  associated 
with  this  rule,  certain  exclusions  have 
been  made  to  this  final  designation,  as 
detailed  below.  Because  of  the 
settlement  agreement  that  requires  us  to 
deliver  this  rule  to  the  Federal  Register 
by  July  15,  2003,  there  was  insufficient 
time  to  revise  the  rule  to  fully  reflect 
these  exclusions.  A  technical 
amendment  to  the  rule  to  take  these 
areas  out  of  the  maps  and  legal 
descriptions,  as  well  to  change  all  the 
appropriate  references  in  the  text  of  this 
preamble  will  be  completed  as  soon  as 
funding  allows. 

The  following  coimties  are  excluded 
frtim  this  rule  imder  Section  4(b)(2): 
Butte,  Madera,  Merced,  Solano,  and 
Sacramento.  We  find  that  the  benefits  of 
excluding  these  areas  from  critical 
habitat  outweigh  the  benefits  of 
including  them. 

Section  4(b)(2)  of  the  Act  requires  us 
to  designate  critical  habitat  on  the  basis 
of  the  best  scientific  information 
available,  and  to  consider  the  economic 
and  other  relevant  impacts  of 
designating  a  particular  area  as  critical 
habitat.  We  may  exclude  areas  frt>m 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  specifying  such 
areas  as  critical  habitat.  We  cannot 
exclude  such  areas  from  critical  habitat 
when  such  exclusion  will  resuK  in  the 
extinction  of  the  species  concerned. 
Following  the  publication  of  the 
proposed  critical  habitat  designation. 


we  prepared  a  draft  economic  analysis 
of  the  proposed  rulemaking  to  estimate 
the  potential  economic  effect  of  the 
proposed  designation.  The  draft  analysis 
was  made  available  for  review  on 
November  21,  2002  (67  FR  70201).  We 
accepted  public  comment  on  the  draft 
analysis  until  December  23,  2002.  On 
March  14,  2003,  we  reopened  the  public 
comment  period  and  accepted 
comments  on  the  proposed  rule  and 
DEA  until  March  28,  2003  (68  FR 
12336).  On  the  basis  of  public  comment, 
we  prepared  a  final  economic  analysis 
of  the  proposed  designation  that  was 
used  in  the  development  of  this  final 
rule. 

(1)  Benefits  of  Excluding 

In  our  final  analysis,  we  found  that 
future  section  7  consultations  resulting 
from  the  listing  of  the  15  vernal  pool 
species  and  the  critical  habitat 
designation  could  potentially  impose 
total  economic  costs  for  consultation 
and  modifications  to  projects  of  $1.3 
billion  over  20  years  or  $115  million  per 
year. 

Most  of  the  costs  arise  from  our 
assumptions  about  land  value  and 
consumer  surplus  losses.  Some  of  the 
costs  result  from  the  loss  in  land  value 
of  land  that  may  need  to  be  set  aside  on 
project  sites  under  section  7 
requirements.  Other  costs  are  from  the 
unavailability  of  developable  land  in 
certain  areas.  For  most  regions,  the  scale 
and  significance  of  the  additional 
project  modifications  associated  with 
section  7  and  critical  habitat 
designations  are  not  sufficient  to  affect 
regional  real  estate  market  dynamics.  In 
other  words,  although  some  land  may 
not  be  developed  as  a  result  of  critical 
habitat,  plenty  of  substitute  land  is 
available.  In  these  geographic  areas,  the 
overall  number  of  new  housing  units 
built  over  the  next  20  years  is  not 
expected  to  change  as  a  result  of  the 
designation.  The  cost  burden  of  project 
modifications  falls  on  regulated 
landowners.  However,  in  more  land- 
constrained  counties  the  setting-aside  of 
vernal  pool  habitat  may  result  in  a 
reduction  in  the  number  of  new  homes 
that  are  built. 

For  each  of  the  excluded  counties 
these  costs  were  high.  CdSts  in  Butte 
County  $64  million,  Madera  County  $24 
million,  Merced  County  $91  million, 
Solano  County  $321  million,  and 
Sacramento  County  $682  million.  We 
believe  that  these  costs  are 
disproportionately  high  when  compared 
to  the  costs  of  section  7  impacts 
elsewhere  in  this  and  other 
designations.  In  addition,  we  have 
considered  the  following  factors.: 
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fluffs  Coun\  y:  The  County's  unemployment 
rate  is  7  perce  it.  the  designation  affects  6.6 
percent  of  the  county's  land,  and  the  annual 
costs  represent  0.157  percent  of  the  total 
annual  taxabli  sales  in  the  county. 

Madera  Col  nty:  The  County's 
unemploymei  t  rate  is  11.8  percent,  the 
designation  af  'ects  8.2  percent  of  the  county's 
land,  and  the  i  innuaJ  cost  represents  0.139 
percent  of  the  annual  taxable  sales  in  the 
county. 

Merced  Cou  ity:  The  County's 
unemployment  rate  is  14.4  percent,  the 
designation  af  ects  27.4  percent  of  the 
county's  land,  and  the  annual  cost  represents 
0.263  percent  )f  the  annual  taxable  sales  in 
the  county. 

Sacramento  County:  The  designation 
affects  17.12  p  jrcent  of  the  county's  land, 
and  the  annua  cost  represents  0.206  percent 
of  the  annual  t  ixable  sales  in  the  county. 

Solano  Coui  ty:  The  designation  affects 
18.1  percent  o  the  county's  land,  and  the 
annual  cost  re|  (resents  0.362  percent  of  the 
annual  taxable  sales  in  the  county. 

The  combi  lation  of  monetary  costs  as 
a  percent  of  t  le  actual  economic  activity 
in  the  area,  e  cisting  unemployment  rate, 
and  area  of  h  nd  affected  in  the  county 
represents  a  inore  specific  picture  of  the 
potential  ecotiomic  damage  that  would 
flow  from  thip  particular  designation. 


(2)  Benefits 

The  benefi  s 
within  critics  1 
areas  contribute 
the  species, 
of  critical  hal 


0CC1  irrences 


species,  we  i 
based  on  the 
data  available 
essential 
species  and/cjr 
physical  and 
essential  to 
a  number  of 
habitat  incl 
known  specif  s 
distribution 
of  habitat 
landform  re 
and  dispersa 
biology  princ  pL 
Solano  Cou  nty 
habitat  for  sb 


0  including 

of  including  this  areas 
habitat  are  that  these 

to  the  conservation  of 
developing  our  proposal 
itat  for  the  15  vernal  pool 
(  entified  those  areas  that, 
icientific  and  commercial 
we  determined  contain 

of  each  of  the 
are  deflned  by  the 
Diological  features 

conservation.  We  used 
c  riteria  in  defining  critical 
but  not  limited  to,  the 
occiurence  and 
,  habitat  types,  degree 
fraj  mentation,  soil  and 
la  tionships,  connectivity 
factors,  and  conservation 


u(  ing. 


cata. 


fairy  i 


species:  Contja 
grass,  Colusa 
shrimp,  vem^ 
vernal  pool 
that  critical 
conservation 
species  becatjise 
importance  o 
uplands  and 
complexes, 
physical  and 
essential  to 
these  species 
habitat  in 
perceived  as 


es. 
contains  essential 
of  the  listed  vernal  pool 

Costa  goldfields,  Solano 
»rass.  Conservancy  fairy 
pool  tadpole  shrimp,  and 
shrimp.  We  believe 
h  ilfltat  provides 
/alue  for  all  of  these 
it  emphasizes  the 
the  interrelationship  of 
tools  within  vernal  pool 

uplands  support 
jiological  features  that  are 

conservation  of  all  of 
Exclusion  of  critical 
County  may  be 
diminishing  the  added 


T  le 


tie 


Sol  mo 


value  of  highlighting  the  essential 
functions  of  uplands  that  is  provided  by 
critical  habitat  designation. 

However,  since  the  protections  of 
Sections  7,  with  respect  to  the  jeopardy 
standard  and  section  9  will  still  be  in 
effect,  and  will  result  in  actions  that 
will  protect  the  species,  the  loss  in 
protection  of  the  species  will  be 
minimal. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  in  accordance  with  section  4(b)(2) 
of  the  Act,  we  have  determined  that  the 
benefits  of  exclusion  outweigh  the 
benefits  of  inclusion.  The  economic 
analysis  Tound  imusually  high  economic 
costs.  Given  the  fact  that  much  of  the 
existing  protections  for  the  species  will 
continue,  the  benefits  of  exclusion 
outweigh  the  benefits  of  inclusion.  We 
find  that  since  the  protection  i  of 
Sections  7,  with  respect  to  the  jeopardy 
standard  and  section  9  will  still  be  in 
effect,  and  will  result  in  actions  that 
will  protect  the  species,  the  loss  in 
protection  of  the  species  will  be 
minimal.  Therefore  we  do  not  believe 
that  these  exclusions  will  result  in  the 
extinction  of  the  species. 

Relationship  of  Critical  Habitat  to 
Approved  Habitat  Conservation  Plans 

As  described  above,  section  4(b)(2)  of 
the  Act  requires  us  to  consider  other 
relevant  impacts,  in  addition  to 
economic  impacts,  of  designating 
critical  habitat.  Section  10(a)(1)(B)  of  the 
Act  authorizes  us  to  issue  permits  for 
the  take  of  listed  wildlife  species 
incidental  to  otherwise  lawful  activities. 
An  incidental  take  permit  application 
must  be  supported  by  an  HCP  that 
identifies  conservation  measures  that 
the  permittee  agrees  to  implement  for 
the  species  to  minimize  and  mitigate  the 
impacts  of  the  permitted  incidental  take. 
Although  take  of  listed  plants  is  not 
generally  prohibited  by  the  Act  on 
private  land,  listed  plant  species  may 
also  be  covered  in  an  HCP  for  wildlife 
species. 

Three  proposed  critical  habitat  units 
(Skunk  Hollow  Unit  35,  a  portion  of  San 
Joaquin  Unit  18  for  vernal  pool  fairy 
shrimp)  warrant  exclusion  from  the 
final  designation  of  critical  habitat 
under  section  4(b)(2)  of  the  Act  based  on 
the  special  management  considerations 
and  protections  afforded  the  vernal  pool 
habitat  through  several  approved  and 
legally  operative  HCPs  or  NCCP/HCPs.' 
We  believe  that  in  most  instances,  the 
benefits  of  excluding  legally  operative 
HCPs  from  the  critical  habitat 
designations  will  outweigh  the  benefits 
of  including  them.  The  foUowing 


represents  out  rationale  for  excluding 
the  Skunk  HoUow  critical  habitat  unit 
(Unit  35),  a  portion  of  the  San  Joaquin 
critical  habitat  unit  (Unit  18  for  vernal 
pool  fairy  shrimp,  and  Unit  14  for 
vernal  pool  tadpole  shrimp)  irom  the 
final  designated  critical  habitat. 

The  Skunk  Hollow  vernal  pool  basin 
(Urut  35)  consists  of  a  single,  large 
vernal  pool  and  its  essential  associated 
watershed  in  western  Riverside  Coimty. 
Several  federally  listed  species  have 
been  documented  from  the  Skimk 
Hollow  vernal  pool  basin.  These  include 
the  vernal  pool  fairy  shrimp  (S  jnovich, 
in  litt.  2001),  the  Riverside  faiiy  shrimp 
(Service  2001),  Navarretia  fossalis,  and 
Orcuttia  califomica  (Service  1998).  The 
vemcd  pool  complex  and  watershed  is 
currently  protected  as  part  of  a  reserve 
established  within  an  approved  wetland 
mitigation  bank  in  the  Rancho  Bella 
Vista  HCP  area,  and  as  part  of  the 
conservation  measures  contained  in  the 
Assessment  District  161  Subregional 
HCP  (AD161  HCP). 

The  San  Joaquin  County  Multi- 
Species  Conservation  Plan  (SJMSCP) 
identifies  the  vernal  pool  fairy  shrimp 
and  the  vernal  pool  tadpole  shrimp  as 
covered  species.  The  SJMSCP  has 
identified  areas  where  growth  and 
development  are  expected  to  occur 
(huild-out  areas).  A  portion  of  one  of 
these  build-out  areas  overlaps  with  the 
San  Joaquin  Unit  18  for  vernal  pool  fairy 
shrimp. 

(1)  Benefits  of  Inclusion 

The  benefits  of  including  HCPs  or 
NCCP/HCPs  in  critical  habitat  are 
normally  small.  The  principal  benefit  of 
any  designated  critical  habitat  is  that 
federally  funded  or  authorized  activities 
in  such  habitat  that  may  affect  it  require 
consultation  under  section  7  of  the  Act. 
Such  consultation  would  ensure  that 
adequate  protection  is  provided  to  avoid 
adverse  modification  of  critical  habitat. 
Where  HCPs  are  in  place,  our 
experience  indicates  that  this  benefit  is 
small  or  non-existent.  Currently 
approved  and  permitted  HCPs  and 
NCCP/HCPs  are  afready  designed  to 
ensure  the  long-term  survival  of  covered 
species  within  the  plan  area.  Where  we 
have  an  approved  HCPs  or  NCCP/HCPs, 
lands  that  we  ordinarily  would  define  as 
critical  habitat  for  covered  species  will 
normally  be  protected  in  reserves  and 
other  conservation  lands  by  the  terms  of 
the  HCPs  or  NCCP/HCPs  and  their 
Implementing  Agreements  (lAs).  These 
HCPs  or  NCCP/HCPs  and  lAs  include 
management  measures  and  protections 
for  conservation  lands  designed  to 
protect,  restore,  and  enhance  their  value 
as  habitat  for  covered  species. 
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Another  possible  benefit  to  including 
these  lands  is  that  the  designation  of 
critical  habitat  can  serve  to  educate 
landowners  and  the  public  regarding  the 
potential  conservation  value  of  an  area. 
This  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
Any  information  about  the  vernal  pool 
species  for  which  critical  habitat  was 
proposed  in  imits  35  and  14,  asxA  a 
portion  of  unit  18  that  reaches  a  wide 
audience,  including  other  parties 
engaged  in  conservation  activities, 
would  be  considered  valuable. 

{2}  Benefits  of  Exclusion 

The  benefits  of  excluding  HCPs  or 
NCCP/HCPs  include  relieving 
landowners,  communities  and  counties 
of  any  additional  regulatory  burden  that 
might  be  imposed  by  critical  habitat. 
This  benefit  is  particularly  compelling 
because  we  have  made  the 
determination  that  once  a  HCP  of  NCCP/ 
HCP  is  negotiated  and  approved  by  us 
after  public  comment,  activities 
consistent  with  the  plan  will  satisfy  the 
requirements  of  the  Act.  Many  HCPs  or 
NCCP/HCPs,  particularly  large  regional 
HCPs  or  NCCP/HCPs,  take  many  years 
to  develop  and,  upon  completion, 
become  regional  conservation  plans  that 
are  consistent  with  the  conservation  of 
covered  species.  Imposing  an  additional 
regulatory  review  after  HCP  or  NCCP/ 
HCP  completion  may  jeopardize 
conservation  efforts  and  partnerships  in 
many  areas,  and  could  be  viewed  as  a 
disincentive  to  those  developing  HCPs 
or  NCCP/HCPs.  Excluding  HCPs  or 
NCCP/HCPs  provides  us  an  opportunity 
to  streamline  regulatory  compliance, 
and  provides  regulatory  certainty  for 
HCP  and  NCCP/HCP  participants. 

Another  crucial  benefit  of  excluding 
HCPs  or  NCCP/HCPs  is  that  it  would 
encourage  the  continued  development 
of  partnerships  with  HCP  or  NCCP/ 
HCPs  participants,  including  states, 
local  governments,  conservation 
organizations,  and  private  landowners, 
that  together  can  implement 
conservation  actions  we  would  be 
unable  to  accomplish.  By  excluding 
areas  covered  by  HCPs  or  NCCP/HCPs 
from  critical  habitat  designation,  we 
clearly  maintain  our  commitments, 
preserve  these  partnerships,  and,  we 
believe,  set  the  stage  for  more  effective 
conservation  actions  in  the  future. 

In  addition,  an  HCP  or  NCCP/HCP 
application  must  itself  be  consulted 
upon.  While  this  consultation  will  not 
look  specifically  at  the  issue  of  adverse 
modification  of  critical  habitat,  unless 
critical  habitat  has  already  been 
designated  within  the  proposed  plan 


area,  it  will  look  at  the  very  similar 
concept  of  jeopardy  to  the  listed  species 
in  the  plan  area.  Because  HCPs  or 
NCCP/HCPs,  particularly  large  regional 
HCPs  or  NCCP/HCPs,  address  land  use 
within  the  plan  boundaries,  habitat 
issues  within  the  plan  boimdaries  will 
have  been  thoroughly  addressed  in  the 
HCP  or  NCCP/HCP  and  consulted  upon. 
Federal  actions  in  areas  occupied  by 
listed  species  would  still  require 
consultation  under  section  7  of  the  Act. 

Further,  HCPs  and  NCCP/HCPs 
typically  provide  for  greater 
conservation  benefits  to  a  covered 
species  than  section  7  consultations 
because  HCPs  and  NCCP/HCPs  assure 
the  long-term  protection  and 
management  of  a  covered  species  and  its 
habitat,  and  funding  for  such 
management  through  the  standards 
found  in  the  5  Point  Policy  for  HCPs  (64 
FR  35242)  and  the  HCP  No  Surprises 
regulation  (63  FR  8859).  Such 
assurances  are  typically  not  provided  by 
section  7  consultations  which,  in 
contrast  to  HCPs,  often  do  not  commit 
the  project  proponent  to  long-term 
special  management  or  protections. 
Thus,  a  consultation  typically  does  not 
accord  the  lands  it  covers  the  extensive 
benefits  a  HCP  or  NCCP/HCP  provides. 
The  development  and  implementation 
of  HCPs  or  NCCP/HCPs  provide  other 
important  conservation  benefits, 
including  the  development  of  biological 
information  to  guide  conservation 
efforts  and  assist  in  species 
conservation,  and  the  creation  of 
innovative  solutions  to  conserve  species 
while  allowing  for  development. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

We  have  reviewed  and  evaluated 
HCPs  and  NCCP/HCPs  currentiy 
approved  and  have  been  implemented 
within  the  areas  being  designated  as 
critical  habitat  for  the  vernal  pool 
crustaceans  and  plants.  Based  on  this 
evaluation,  we  find  that  the  benefits  of 
exclusion  outweigh  the  benefits  of 
designating  the  Skimk  Hollow  area 
(Unit  35  for  vernal  pool  fairy  shrimp), 
and  a  portion  of  the  San  Joaquin  area 
(Unit  18  for  vernal  pool  fairy  shrimp 
and  Unit  14  for  vernal  pool  tadpole 
shrimp  as  critical  habitat. 

While  neither  HCP  or  NCCP/HCP 
includes  vernal  pool  fairy  shrimp  as  a 
covered  species,  both  HCPs  provide 
protection  for  the  vernal  pool  complex 
and  its  associated  watershed  in 
perpetuity.  Further,  the  Rancho  Bell 
Vista  HCP  addresses  the  endangered 
Riverside  fairy  shrimp  as  a  covered 
species.  The  management  and 
protections  afforded  the  vernal  pool  and 
Riverside  fairy  shrimp  provide  for  the 


long-term  conservation  of  this  pool  and 
vernal  pool  fairy  shrimp.  It  also 
preserves  the  partnerships  that  we  have 
developed  with  the  local  jurisdiction 
and  project  proponents  in  the 
development  of  the  HCP  and  NCCP/ 
HCP.  We  also  believe  that  the 
management  and  protections  afforded 
the  vernal  pool  fairy  shrimp  and  vernal 
pool  tadpole  shrimp  in  the  build-out 
areas  through  the  SJMSCP  are  adequate 
for  the  long-term  conservation  of  these 
species. 

The  education  benefits  of  critical 
habitat,  including  informing  the  public 
of  areas  that  are  important  for  long-term 
survival  and  conservation  of  the  species, 
are  essentially  the  same  as  those  that 
would  occur  from  the  public  notice  and 
comment  procedures  required  to 
establish  a  HCP  or  NCCP/HCP,  as  well 
as  the  public  participation  that  occurs  in 
the  development  of  many  regional  HCPs 
or  NCCP/HCPs.  For  these  reasons,  then, 
we  believe,  that  designation  of  critical 
habitat  has  little  benefit  in  areas  covered 
by  HCPs,  provided  that  the  HCP  or 
NCCP/HCP  and  its  associated  lA  are 
legally  operative,  and  that  the  HCP  or 
NCCP/HCP  specifically  and  adequately 
covers  the  species  for  which  critical 
habitat  is  being  designated.  We  do  not 
believe  that  this  exclusion  would  result 
in  the  extinction  of  these  vernal  pool 
species. 

Relationship  of  Critical  Habitat  to  the 
Draft  Western  Riverside  Multiple 
Species  Habitat  Conservation  Plan 
(MSHCP) 

The  Draft  Western  Riverside  MSHCP 
has  been  in  development  for  several 
years.  Participants  in  this  HCP  include 
14  cities,  the  County  of  Riverside, 
including  the  Coimty  Flood  Control  and 
Water  Conservation  District,  County 
Waste  Department;  the  California 
Department  of  Transportation,  and  the 
California  Department  of  Parks  and 
Recreation.  The  Western  Riverside 
MSHCP  is  also  proposed  as  a 
subregional  plan  under  the  State's  NCCP 
and  is  being  developed  in  cooperation 
with  CDFG.  Within  the  1.26  million- 
acre  (510,000  ha)  planning  area  of  the 
MSHCP,  approximately  153,000  ac 
(62,000  ha)  of  diverse  habitats  are 
proposed  for  conservation.  The 
proposed  conservation  of  153,000  ac 
(62,000  ha)  will  compliment  other, 
existing  natural  and  open  space  areas 
that  are  already  conserved  through  other 
means  {e.g.,  State  Parks,  USPS,  and 
County  Park  lands). 

The  County  of  Riverside  and  the 
participating  jurisdictions  have  signaled 
their  sustained  support  for  the  Western 
Riverside  MSHCP  as  evidenced  by  the 
November  5,  2002,  passage  of  a  local 
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bond  measiuje  to  fund  the  acquisition  of 
land  in  support  of  the  MSHCP.  On 
November  l4.  2002,  a  Notice  of 
Availability  pf  a  Draft  Environmental 
Impact  Report  (EIS/EIR)  and  Receipt  of 
an  Application  for  an  Incidental  Take 
Permit  was  {Published  in  the  Federal 
Register.  Public  comment  on  these 
documents  wjas  accepted  until  January 
14.  2003.  Additionally,  on  June  17, 
2003,  the  Co*nty  of  Riverside  Board  of 
Supervisors  Toted  unanimously  to 
support  the  oompletion  of  the  Western 
Riverside  MSHCP. 

Unit  33  (Hemet-San  Jacinto  Area) 
contains  the  PCEs  essential  to  the 
conservation  of  the  vernal  pool  foiiy 
shrimp.  This  Unit  also  lies  within  the 
boundaries  of  the  planning  area  for  the 
proposed  Weptem  Riverside  MSHCP. 
The  propose(^  MSHCP  indicates  that 
.  conservation  lactions  within  this  area 
will  be  implemented  such  that  the  long- 
term  conservation  of  the  vernal  pool 
fairy  shrimp  will  be  addressed. 
Although  thel  MSHCP  is  not  yet 
completed  and  implemented,  significant 
progress  has  teen  achieved  in  the 
development  jof  this  HCP,  including  the 
preparation  off  an  EIS/EIR,  the 
solicitation  of  public  review  and 
comment,  ana  the  initiation  of  a 
consultation  '  vith  us  on  the  issuance  of 
incidental  talie  permits  for  those  species 
identified  for  coverage  within  the  draft 
plan. 

In  light  of  t  le  progress  made  to  date 
on  the  development  of  the  proposed 
Western  Riverside  MSHCP  and  the 
anticipated  future  implementation  of 
this  HCP,  we  have  excluded  Unit  33 
from  designat^d  critical  habitat 
pursuant  to  s«iction  4(b)(2)  of  the  Act. 
Our  rationale  for  excluding  these  lands 
from  designat  ed  critical  habitat  is 
outline  below. 

(1)  Benefits  oj  Inclusion 

As  stated  pieviously,  the  benefits  of 
designating  ci  itical  habitat  on  lands 
within  the  boi  mdaries  of  approved 
HCPs  are  nonaally  small.  Where  HCPs 
are  in  place  tl  at  include  coverage  for 
the  vernal  po(  il  fjiiry  shrimp  or  co- 
occurring  vernal  pool  species,  our 
experience  ha  s  shown  that  the  HCPs 
and  their  LAs  nclude  management 
measures  and  protections  designed  to 
protect,  restone.  monitor,  manage,  and 
enhance  the  h(abitat  to  benefit  the 
conservation  of  the  species.  The 
principal  beni  (fit  of  designating  critical 
habitat  is  that  federally  authorized  or 
funded  activilies  that  may  affect  a 
species'  critic  il  habitat  would  require 
consultation  \  fith  us  under  section  7  of 
the  Act.  In  thq  case  of  the  proposed 
Western  Riveijside  MSHCP,  we  must 
evaluate  the  impact  of  the  plan  on  the 


species  for  which  the  participants  are 
seeking  incidental  take  permits, 
pursuant  to  section  7  of  the  Act. 

(2)  Benefits  of  Exclusion 

Excluding  lands  defined  by  Unit  33 
from  designated  critical  habitat  will 
provide  several  benefits,  as  follows:  (1) 
Exclusion  of  the  lands  from  the  final 
designation  will  enhance  our  ability  to 
continue  working  with  the  participants 
in  a  spirit  of  cooperation  and 
partnership;  (2)  other  jurisdictions, 
private  landowners,  and  other  entities 
will  likely  continue  to  see  the  benefit  of 
working  cooperatively  with  us  to 
develop  HCPs  which  can  provide  the 
basis  for  futixre  opportunities  to 
conserve  species  and  their  habitats.  A 
more  detailed  discussion  concerning 
our  rationale  for  the  benefits  of 
excluding  HCPs  from  critical  habitat  is 
outlined  under  in  the  previous 
discussion  concerning  the  exclusion  of 
approved  HCPs.  Further,  we  believe  that 
the  analysis  conducted  evaluating  the 
benefits  of  excluding  HCPs  from  critical 
habitat  versus  the  benefits  of  including 
these  lands,  as  previously  discussed  for 
the  exclusion  of  approved  HCPs,  is 
applicable  and  appropriate  for  the 
exclusion  of  the  Western  Riverside 
MSHCP  from  designated  critical  habitat. 

Relationship  of  Critical  Habitat  to 
Santa  Rosa  Plateau  Ecological  Reserve: 
A  State,  Federal,  and  Local 
Cooperatively  Managed  Reserve 

The  Santa  Rosa  Plateau  Ecological 
Reserve  (SRPER)  (Unit  34  for  vernal 
pool  fairy  shrimp)  covers  approximately 
8,300  ac  (3360  ha)  near  the  town  of 
Murrieta.  California.  The  SRPER  is 
situated  on  a  large  mesa  composed  of 
basaltic  and  granitic  substrates  and 
contains  one  of  the  largest  vernal  pool 
complexes  remaining  in  southern 
Riverside  County.  Several  endemic 
vernal  species  are  known  to  occur 
within  the  complex  including  the  vernal 
pool  fairy  shrimp.  Riverside  fairy 
shrimp.  Santa  Rosa  fairy  shrimp 
[Linderiella  santarosae),  Orcuttia 
californica,  Brodiaea  filifolia  (Thread- 
leaved  brodiaea),  and  Eryngium 
aristulatum  var.  parishii  (San  Diego 
button-celery).  Established  in  1984,  the 
SRPER  is  owned  by  The  Nature 
Conservancy  (TNC),  and  is 
cooperatively  managed  by  TNC,  the 
Riverside  County  Regional  Park  and 
Open  Space  District,  CDFG,  and  the 
Service. 

The  draft  Western  Riverside  Multiple 
Species  Habitat  Conservation  Plan 
(MSHCP)  identifies  the  SRPER  as  an 
existing  natural  area  that  will 
compliment  the  MSHCP's  future 


establishment  of  153,000  ac  (62,000  ha) 
of  additional  conservation  lands. 

(1)  Benefits  of  Inclusion 

There  is  minimal  benefit  from 
designating  critical  habitat  for  the  vernal 
pool  fairy  shrimp  within  the  SRPER 
because  these  lands  are  already  jointly 
managed  for  the  conservation  of 
wildlife.  One  possible  benefit  of 
including  these  lands  as  critical  habitat 
would  be  to  educate  the  public 
regarding  the  conservation  value  of 
SRPER  and  the  vernal  pool  complex. 
Additionally,  the  designation  of  critical 
habitat  for  the  vernal  pool  fairy  shrimp 
on  SRPER  would  require  consultation 
with  us  for  any  action  undertaken, 
authorized,  or  funded  by  a  Federal 
agency  that  may  affect  the  species  or  its 
designated  critical  habitat. 

(2)  Benefits  of  Exclusion 

Currently,  the  SRPER  provides  for 
regidar  public  education  programs 
highlighting  the  unique  ecological 
featiu^s  of  the  area,  including  the  vernal 
pool  complex  and  the  species  found 
therein.  Designation  of  critical  habitat 
will  not  have  any  appreciable  effect  on 
the  development  or  implementation  of 
public  education  programs  within  the 
SRPER.  Himian  activities  that  would 
negatively  affect  the  vernal  pool  fairy 
shrimp  and  the  PCEs  that  support  it  are 
prohibited  on  SRPER. 

The  Recovery  Plan  for  Vernal  Pools  of 
Southern  California  (Recovery  Plan) 
(Service  1998)  identifies  the  vernal  pool 
complex  on  the  SRPER  in  the  Riverside 
Management  Area.  The  Recovery  Plan 
was  developed  with  assistance  from 
niunerous  entities  and  individuals, 
including  the  CDFG  and  Metropolitan    ^ 
Water  District.  Because  the  SRPER  is 
cooperatively  managed  by  local,  state, 
and  Federal  agencies,  including  the 
Service,  CDFG.  TNC.  the  Riverside 
Coimty  Regional  Park  and  Open  Space 
District,  and  the  Metropolitan  Water 
District,  proposed  activities  that  could 
affect  the  vernal  pool  fairy  shrimp 
would  be  reviewed  by  all  the 
cooperating  management  entities. 

The  Service,  as  one  of  the  cooperating 
managejnent  agencies  for  the  SIU'ER, 
ensm-es  that  actions  it  would  authorize 
on  the  SRPER  will  not  jeopardize  the 
continued  existence  of  the  vernal  pool 
fairy  shrimp.  It  is  highly  unlikely  that  a 
proposed  activity  that  would  jeopardize 
the  existence  of  the  species  would  not 
also  adversely  modify  the  habitat 
essential  for  the  conservation  of  the 
vernal  pool  fairy  shrimp. 

TNC  is  anticipating  transferring 
ovraership  of  SRPER  to  CDFG.  The 
CDFG  has  already  indicated  its  intent  to 
oversee  the  SRPER  in  a  manner 
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consistent  with  the  present  conservation 
management  scheme  agreed  to  by  the 
cooperating  agencies.  Designation  of 
critical  habitat  on  the  SRPER  could  be 
interpreted  by  CDFG  as  an  unfair 
burden.  Although  designation  of  critical 
habitat  would  not  have  any  effect  of  the 
present  management  of  the  vernal  pool 
complex  on  the  SRPER,  the  CDFG 
would  likely  view  such  designation  as 
unnecessary. 

Excluding  critical  habitat  designation 
from  the  SRPER  will  preserve  the 
cooperative  spirit  already  established 
among  the  managing  agencies,  including 
the  CDFG.  Such  exclusion  will  not 
jeopardize  the  existence  of  the  vernal 
pool  fairy  shrimp  on  SRPER,  nor  will 
such  exclusion  provide  increase  the 
likelihood  that  activities  would  be 
proposed  which  would  appreciably 
diminish  the  value  of  the  habitat  for  the 
conservation  of  the  species. 

Relationship  of  Critical  Habitat  to 
National  Wildlife  Refuge  and  National 
Fish  Hatchery  Lands 

We  have  determined  that  proposed 
critical  habitat  units  on  the  Sacramento, 
San  Francisco  Bay,  San  Luis,  and  Kem 
National  Wildlife  Refuge  Complexes, 
and  the  Coleman  National  Fish 
Hatchery  Complex,  warrant  exclusion 
pursuant  to  section  4(b)(2)  of  the  Act 
because  the  benefits  of  excluding  these 
lands  from  final  critical  habitat 
outweigh  the  benefits  of  their  inclusion. 

(1)  Benefits  of  Inclusion 

There  is  minimal  benefit  from 
designating  critical  habitat  for  the  vernal 
pool  species  within  National  Wildlife 
Refuge  and  National  Fish  Hatchery 
lands  because  these  lands  are  already 
memaged  for  the  conservation  of 
wildlife.  One  possible  benefit  of 
including  these  lands  as  critical  habitat 
would  be  to  educate  the  public 
regarding  the  conservation  value  of 
these  areas  and  the  vernal  pool  complex 
they  support.  However,  critical  habitat 
designation  provides  little  gain  in  the 
way  of  increased  recognition  for  special 
habitat  values  on  lands  that  are 
expressly  managed  to  protect  and 
enhance  those  values.  Additionally,  the 
designation  of  critical  habitat  will  not 
have  any  appreciable  effect  on  the 
development  or  implementation  of 
public  education  programs  on  these 
areas. 

Critical  habitat  designation  provides 
little  gain  in  the  way  of  increased 
recognition  for  special  habitat  values  on 
lands  that  are  expressly  managed  to 
protect  and  enhance  those  values.  All  of 
these  refuges  are  developing 
comprehensive  resource  management 
plans  that  will  provide  for  protection 


and  management  of  all  trust  resources, 
including  federally  listed  species  and 
sensitive  natural  habitats.  These  plans, 
and  many  of  the  management  actions 
imdertaken  to  implement  them,  will 
have  to  undergo  consultation  under 
section  7  of  the  Act  and  be  evaluated  for 
their  consistency  with  the  conservation 
needs  of  listed  species. 

(2)  Benefits  of  Exclusion 

While  the  consultation  requirement 
associated  with  critical  habitat  on  the 
National  Wildlife  Refuge  and  Fish 
Hatchery  lands  add  little  benefit,  it 
would  require  the  use  of  resoiutres  to 
ensiu«  regulatory  compliance  that  could 
otherwise  be  used  for  on-the  ground 
management  of  the  targeted  listed  or 
sensitive  species.  Therefore,  the  benefits 
of  exclusion  include  relieving 
additional  regulatory  burden  that  might 
be  imposed  by  the  critical  habitat, 
which  could  diverf  resources  from 
substantive  resotu-ce  protection  to 
procedural  regulatory  efforts. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

We  believe  that  the  potential 
disincentives  to  actively  manage  trust 
resources  that  is  provided  by 
designation  of  critical  habitat  are 
appreciably  greater  than  the  benefits  to 
be  derived  from  such  designation.  This 
is  a  result  of  the  fact  that  these  lands 
already  are  publically-owned  and 
managed  to  protect  and  enhance  unique 
and  important  natural  resource  values. 
We  therefore  conclude  that  the  benefits 
of  excluding  National  Wildlife  Refuge 
and  National  Fish  Hatchery  lands  from 
the  final  critical  habitat  designation 
outweigh  the  benefits  of  including  them. 
Exclusion  of  these  lands  will  not 
increase  the  likelihood  that  management 
activities  would  be  proposed  which 
would  appreciably  diminish  the  value 
of  the  habitat  for  conservation  of  the 
species.  Further,  such  exclusion  will  not 
result  in  the  extinction  of  the  vernal 
pool  species.  We  therefore  conclude  that 
the  benefits  of  excluding  refuge  and 
Fish  Hatchery  lands  from  the  final 
critical  habitat  designation  outweigh  the 
benefits  of  including  them. 

In  accordance  with  section  4(b)(2)  of 
the  Act,  we  have  excluded  lands  within 
the  Sacramento,  San  Francisco  Bay,  San 
Luis,  and  Kem  National  Wildlife  Refuge 
Complexes,  and  the  Coleman  National 
Fish  Hatchery  Complex  from  final 
critical  habitat.  The  total  amoiut  of 
refuge  and  fishery  land  excluded  fit)m 
the  final  designation  is  approximately 
33,097  ac  (13,238  ha). 


Relationship  of  Critical  Habitat  to  State 
Managed  Ecological  Reserves  and 
Wildlife  Areas 

The  State  of  California  establishes 
ecological  reserves  "to  protect 
threatened  or  endangered  native  plants, 
wildlife,  or  aquatic  organisms  or 
specialized  habitat  types,  both  terrestrial 
and  nonmarine  aquatic,  or  large 
heterogeneous  natural  gene  pools"  (Fish 
and  Game  Code  section  1580).  They  are 
to  "be  preserved  in  a  natiual  condition, 
or  which  are  to  be  provided  some' level 
of  protection  as  determined  by  the 
commission,  for  the  benefit  of  the 
general  public  to  observe  native  flora 
and  fauna  and  for  scientific  study  or 
research."  (Fish  and  Game  Code  section 
1584),  Wildlife  areas  are  for  the 
purposes  of  propagating,  feeding  and 
protecting  birds,  manunals.  and  fish 
(Fish  and  Game  Code  section  1525); 
However,  they  too  provide  habitat  for 
and  are  also  managed  for  the  benefit  of 
listed  and  sensitive  species  (CDFG  in 
litt.  2003). 

Take  of  species  except  as  authorized 
by  State  Fish  and  Game  Code  is 
prohibited  on  both  State  ecological 
reserves  and  wildlife  areas  (section  1530 
and  section  1583).  While  public  uses  are 
permitted  on  most  wildlife  areas  and 
ecological  reserves,  such  uses  are  only 
allowed  at  times  and  in  areas  where 
listed  and  sensitive  species  are  not 
adversely  affected  (CDFG  in  litt.  2003). 
The  management  objectives  for  these 
State  lands  include:  "to  specifically 
manage  for  targeted  listed  and  sensitive 
species  to  provide  protection  that  is 
equivalent  to  that  provided  by 
designation  of  critical  habitat;  to 
provide  a  net  benefit  to  the  species 
through  protection  and  management  of 
the  land;  to  ensure  adequate 
information,  resources,  and  funds  are 
available  to  properly  manage  the 
habitat;  and  to  establish  conservation    ■. 
objectives,  adaptive  management, 
monitoring  and  reporting  processes  to 
assure  an  effective  management 
program,  monitoring  and  reporting 
processes  to  assiu'e  an  effective 
management  program"  (CDFG  in  litt. 
2003). 

We  proposed  as  critical  habitat,  but 
have  now  considered  for  exclusion  from 
the  final  designation,  the  CDFG  owned 
lands  within  the  Battle  Creak,  Big 
Sandy,  Grizzly  Island,  HiU  Slou^, 
North  Grasslands,  and  Oroville  Wildlife 
Areas  and  State-owned  lands  within 
Allensworth,  Boggs  Lake,  Butte  Creek 
Canyon.  Calhoim  Cut.  Carrizo  Plains, 
Dales  Lake,  Pagan  Marsh,  Phoenix  Field, 
San  Joaquin  River,  Stone  Corral,  and 
Thomes  Creek  Ecological  Reserves. 
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(1)  Benefits  i  if  Inclusion 

There  is  m  tnimal  benefit  from 
designating  Critical  habitat  for  the  vernal 
pool  species  jwithin  the  ecological 
reserves  andiwildlife  management  areas 
because  these  lands  are  already 
managed  for  khe  conservation  of 
wildlife.  On^  possible  benefit  of 
including  thise  lands  as  critical  habitat 
would  be  to  educate  the  public 
regarding  the  conservation  value  of 
these  areas  and  the  vernal  pool  complex 
they  support!  However,  critical  habitat 
designation  srovides  little  gain  in  the 
way  of  increased  recognition  for  special 
habitat  valuep  on  lands  that  are 
expressly  matiaged  to  protect  and 
enhance  thos  e  values.  Additionally,  the 
designation  c  f  critical  habitat  will  not 
have  any  app  reciable  effect  on  the 
development  or  implementation  of 
public  educa  ion  programs  on  these 
areas. 

The  design  ition  of  critical  habitat 
would  requirj  consultation  with  us  for 
any  action  ui  dertaken,  authorized,  or 
funded  by  a  I  ederal  agency  that  may 
affect  the  spe  :ies  or  its  designated 
critical  habit;  f .  However,  the 
management  objects  for  State  ecological 
reserves  and  ivildlife  management  area 
already  inclu  ie  specifically  managing 
for  targeted  listed  and  sensitive  species 
(CDFG  in  litt.  2003);  therefore,  the 
benefit  from  i  dditional  consultation  is 
likely  also  to  le  minimal. 

(2)  Benefits  o  'Exclusion 

While  the  c  onsultation  requirement 
associated  wi  h  critical  habitat  on  the 
Ecological  Re  serves  and  Wildlife 
Management  Areas  add  little  benefit,  it 
would  requir*  the  use  of  resources  to 
ensure  regida  ory  compliance  that  could 
otherwise  be  used  for  on-the  ground 
management  of  the  targeted  listed  or 
sensitive  species  (CDFG  in  litt.  2003). 
Additionally,  the  State  has  expressed  a 
concern  that  I  he  designation  of  these 
lands  and  associated  regulatory 
requirements  Imay  cause  delays  that 
could  be  exp€  cted  to  reduce  die  CDFG's 
ability  to  resp  ond  to  vernal  pool 
management  ssues  that  arise  on  the 
ecological  res  ;rves  and  wildlife  areas. 
Therefore,  the  benefits  of  exclusion 
include  reliev  ing  additional  regulatory 
burden  that  n  ight  be  imposed  by  the 
critical  habitat,  which  could  divert 
resources  fror  i  substantive  resource 
protection  to  )rocedural  regulatory 
efforts. 


(3)  The  Benefits 
the  Benefits 
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designation  of  critical  habitat  are 
appreciably  greater  than  the  benefits  to 
be  derived  from  such  designation.  This 
is  a  result  of  the  fact  that  these  lands 
already  are  piiblically-owned  and 
managed  to  protect  and  enhance  unique 
and  important  natural  resource  values. 
We  therefore  conclude  that  the  benefits 
of  excluding  CDFG  ecological  reserves 
and  wildlife  areas  from  the  final  critical 
habitat  designation  outweigh  the 
benefits  of  including  them.  Such 
exclusion  will  not  result  in  the 
extinction  of  the  vernal  pool  species. 
Further,  we  do  believe  that  such 
exclusion  will  increase  the  likelihood 
that  activities  would  be  proposed  that 
would  appreciably  diminish  the  value 
of  the  habitat  for  the  conservation  of 
these  species. 

In  accordance  with  section  4(b)(2)  of 
the  Act,  we  have  excluded  California 
Department  of  Fish  and  Game  owned 
lands  within  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas  and  State-owned  lands  within 
Allensworth,  Boggs  Lake,  Butte  Creek 
Canyon,  Calhoun  Cut,  Carrizo  Plains, 
Dales  Lake,  Fagan  Marsh,  Phoenix  Field, 
San  Joaquin  River,  Stone  Corral,  and 
Thomes  Creek  Ecological  Reserves.  The 
total  amount  of  land  excluded  for  State- 
owned  lands  excluded  within  wildlife 
areas  or  ecological  reserves  is 
approximately  20,933  ac  (8,373  ha). 

Relationship  of  Critical  Habitat  to 
Military  Lands 

Section  4(b)(2)  of  the  Act  requires  us 
to  base  critical  habitat  designations  on 
the  best  scientific  and  commercial  data 
available,  after  taking  into  consideration 
the  economic  and  any  other  relevant 
impact  of  specifying  any  particular  area 
as  critical  habitat.  It  also  requires  us  to 
gather  information  regarding  the 
designation  of  critical  habitat  and  the 
effects  thereof  from  all  relevant  soinces, 
including  the  Unites  States  Air  Force 
and  the  United  States  Army.  The 
following  discussions  are  provided  on 
Travis  AFB,  Beale  AFB,  Camp  Roberts, 
and  Fort  Hunter  Liggett. 

Travis  Air  Force  Base 

Travis  AFB  has  several  vernal  pool 
complexes  that  support  the  vernal  pool 
fairy  shrimp  and  Lasthenia  conjugens 
and  also  contmn  PCEs  for  Neostapfia 
colusana.  Conservancy  fairy  shrimp, 
Tuctoria  mucronata,  and  vernal  pool 
tadpole  shrimp.  As  a  result  of  wetiand 
surveys,  Travis  AFB  had  identified  235 
vernal  pools  on  approximately  40  ha 
(100  ac)  of  the  445  ha  (1,100  ac)  that  are 
not  developed  on  the  base.  To  date,  only 
Lasthenia  conjugens  and  the  vernal  fairy 


shrimp  have  been  discovered  on  Travis 
AFB  within  these  40  ha  (100  ac). 

(1)  Benefits  of  Inclusion 

The  benefits  of  designating  critical 
habitat  on  Travis  AFB  are  small  because 
the  vernal  pool  complexes  on  the  base 
are  akeady  the  focus  of  vernal  pool 
conservation  activities  on  the  base; 
existing  controls  on  base  development 
already  preserve  habitat  for  listed 
species  located  there.  Travis  AFB  has 
completed  development  of  an  INRMP  to 
outiine  protection  and  management 
strategies  for  natural  resources  on  the 
base,  including  vernal  pool  species  and 
habitats.  In  addition,  Travis  AFB  has 
provided  private  researchers  and  the 
general  public  opportunities  for 
scientific  and  educational  benefits,  and 
controls  access  to  the  vernal  pool 
complexes  to  avoid  causing  inadvertent 
harm  to  the  species. 

(2)  Benefits  of  Exclusion 

Designating  critical  habitat  on  Travis 
AFB  would  significantly  impact  their 
ability  to:  (1)  Fulfill  present  and  future 
mission  systems  and  taskings 
supporting  national  defense;  (2) 
adversely  impact  routine  operations  and 
maintenance  activities;  (3)  hinder 
improvements  with  the  base  water 
supply;  (4)  hinder  the  time  line  for 
construction  and  increase  the  costs 
associated  with  the  proposed  350-room 
visitor's  quarters;  (5)  conflict  with  the 
management  of  the  air  space  to  support 
airfield  safety;  (6)  impair  the  ability  to 
protect  military  aircrew,  aircraft,  and 
public  safety;  (7)  impede  essential 
training;  and  (8)  limit  their  ability  to 
prevent  or  reduce  aircraft  bird  strikes 
(Travis  AFB,  in  litt.  2002).  Additionally, 
designation  of  critical  habitat  would 
adversely  impact  civilian  contracting  in 
Solano  Coimty.  Travis  AFB  is  Solano 
County's  largest  employer  and  local 
contracting  totaled  $75  million  dollars 
in  fiscal  year  2002.  Also,  the  designation 
of  critical  habitat  will  increase  costs 
associated  with  enviroiunental 
documentation  of  proposed  projects, 
may  restrict  future  critical  training 
missions  to  jeopardize  the  bases's 
viability  and  operational  capabilities, 
impact  futiu^  associated  economic 
benefits  to  the  surrounding 
communities,  and  may  affect  futiue  base 
closing  decisions  (Travis  AFB  in  litt. 
2002). 

The  main  benefits  of  exclusion  are 
ensuring  that  the  mission  execution  and 
military  training  activities  can  continue 
without  interruption  at  Travis  AFB 
while  the  Habitat  Conservation 
Management  Plan  (HCMP)  for  the  base 
is  being  implemented.  Additionally, 
future  mission  assignments  to  Travis 
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AFB  will  not  be  precluded  based  upon 
vernal  pool  critical  habitat  designation 
(Travis  AFB,  in  litt.  2002). 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  consistent  with  the  direction 
provided  in  section  4(b)(2)  of  the  Act, 
we  have  determined  that  the  benefits  of 
excluding  Travis  AFB  as  critical  habitat 
outweigh  the  benefits  of  including  it  as 
critical  habitat  for  vernal  pool  species. 
Further,  we  have  determined  that 
excluding  the  Travis  AFB  will  not  result 
in  the  extinction  of  the  Conservancy 
fairy  shrimp,  the  vernal  pool  fairy 
shrimp,  the  vernal  pool  tadpole  shrimp, 
N.  colusana,  T.  mucronata,  and  L. 
conjugens.  If  significant  additional 
information  become  available  that 
changes  our  analysis  of  the  benefits  of 
excluding  compared  to  the  benefits  of 
including  Travis  AFB  in  the  critical 
habitat  designation,  we  may  revise  this 
final  designation  accordingly. 

Beale  Air  Force  Base 

Beale  AFB  completed  their  INRMP  in 
1999.  Widiin  their  INRMP,  Beale  AFB 
established  a  Vernal  Pool  Conservation 
and  Management  Area  to  protect  vernal 
pool  complexes  on  the  western  side  of 
the  base.  In  cooperation  with  Beale 
AFB,  we  agreed  not  to  sign  the  INRMP 
and  are  awaiting  the  draft  Habitat 
Conservation  and  Management  Plan 
(HCMP)  so  that  we  can  consult  on  both 
documents.  Beale  AFB  has  several 
substantial  vernal  pool  complexes  that 
support  the  vernal  pool  fairy  shrimp 
and  vernal  pool  tadpole  shrimp, 
especially  on  the  western  side  of  the 
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The  Beale  AFB  HCMP  may  be 
completed  in  2004  depending  on 
funchng.  We  will  consult  with  Beale 
AFB  under  section  7  of  the  Act  on  the 
development  and  implementation  of  the 
INRMP,  HCMP  and  base  comprehensive 
plan. 

(1)  Benefits  of  Inclusion 

The  benefits  of  designating  critical 
habitat  on  Beale  AFB  are  small  because 
the  vernal  pool  complexes  on  the 
western  side  of  the  base  are  already  the 
focus  of  vernal  pool  conservation 
activities  on  the  base.  Beale  AFB  is 
completing  the  development  of  their 
HCMP  to  outline  protection  and 
management  strategies  for  natural 
resources  on  the  base,  including  vernal 
pool  species  and  habitats.  In  addition, 
Beale  AFB  has  provided  private 
researchers  and  the  general  public 
opportxmities  for  scientific  and    » 
educational  benefits,  and  controls 
access  to  the  vernal  pool  complexes  to 


avoid  causing  inadvertent  harm  to  the 
species. 

(2)  Benefits  of  Exclusion 

Designating  critical  habitat  on  Beale 
AFB  would  significantly  impact  their 
ability  to:  (1)  Fulfill  present  and  futiue 
mission  systems  and  taskings 
supporting  national  defense;  (2) 
adversely  impact  routine  operations  and 
maintenance  activities;  (3)  hinder 
improvements  with  the  base  water 
supply;  (4)  hinder  the  time  line  for 
construction  and  increase  the  costs 
associated  with  the  proposed  350-room 
visitor's  quarters;  (5)  conflict  with  the 
management  of  the  air  space  to  support 
edrfield  safety;  (6)  impair  the  ability  to 
protect  military  aircrew,  aircraft,  and 
public  safety;  (7)  impede  essential 
training;  and  (8)  limit  their  ability  to 
prevent  or  reduce  aircraft  bird  strikes 
(Beale  AFB,  in  litt.  2002).  Additionally, 
the  economic  costs  to  Beale  AFB  and 
the  economy  of  Yuba  County  could  be 
considerable  as  the  designation  of 
critical  habitat  may  restri£:t  enough 
future  critical  training  missions  to 
jeopardize  the  bases's  viability  and 
operational  capabilities,  impacting 
future  associated  economic  benefits  to 
the  surrounding  communities,  and  may 
affect  future  base  closing  decisions 
(Beale  AFB,  in  litt.  2002). 

The  main  benefit  of  exclusion  would 
be  enstuing  that  the  military  training 
activities  can  continue  without 
interruption  at  Beale  AFB  while  the 
HCMP  is  being  completed.  Additionally, 
future  mission  assignments  to  Beale 
AFB  will  not  be  precluded  fiom  the 
decision  making  process  based  upon 
vernal  pool  critical  habitat  designation 
(Beale  AFB,  in  litt.  2002). 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  consistent  with  the  direction 
provided  in  section  4(b)(2)  of  the  Act, 
we  have  determined  that  the  benefits  of 
excluding  Beale  AFB  as  critical  habitat 
outweigh  the  benefits  of  including  it  as 
critical  habitat  for  vernal  pool  species. 
Fiulher,  we  have  determined  that 
excluding  the  Beale  AFB  will  not  result 
in  the  extinction  of  the  Conservancy 
fairy  shrimp,  the  vernal  pool  fairy 
shrimp,  the  vernal  pool  tadpole  shrimp, 
N.  colusana,  T.  mucronata,  and  L. 
conjugens.  If  significant  additional 
information  become  available  that 
changes  our  analysis  of  the  benefits  of 
excluding  compared  to  the  benefits  of 
including  Beale  AFB  in  the  critical 
habitat  designation,  we  may  revise  this 
final  designation  accordingly. 


Fort  Hunter  Liggett  and  Camp  Roberts 

Fort  Hunter  Liggett  (6,519  ha  (16,298 
ac))  and  Camp  Roberts  (13,247  ha 
(33,117  ac))  occur  in  San  Luis  Obispo 
and  Monterey  Counties.  We  are 
reviewing  but  have  not  approved 
INRMPs  for  Camp  Roberts  and  Fort 
Himter  Liggett.  Both  bases  have  several 
substantial  vernal  pool  complexes  that 
support  the  vernal  pool  fairy  shrimp. 

(1)  Benefits  of  Inclusion 

Analysis  of  remote  sensing  data 
collected  since  1994  suggests  the  loss  of 
vernal  pools  in  the  coastal  coimty  area 
of  California  is  occurring  at  a  steady, 
and  possibly  increasing,  rate.  These 
trends  are  based  on  a  recent  vernal  pool 
mapping  report  for  Monterey,  San 
Benito,  San  Luis  Obispo,  Santa  Barbara, 
and  Ventura  Counties  (Holland  2003).  It 
is  also  likely  that  the  species  that 
depend  on  these  habitats  are  also  being 
adversely  affected  to  an  increasing 
degree. 

We  do  not  believe,  at  the  present  time, 
that  the  management  plans  on  either 
base  demonstrate  hotv  they  will  help 
recover  vernal  pool  fairy  shrimp. 
Additionally,  the  current  plans  do  not 
provide  an  assiu-ance  of 
implementation,  or  demonstrate  that 
proposed  conservation  efforts  will  be 
effective  in  promoting  conservation. 

(2)  Benefits  of  Exclusion 

At  Camp  Roberts,  activities 
potentially  affected  include  the  use  of 
field  artillery  pieces,  range  training, 
drop  zone  use,  and  use  of  tank  trails  or 
roads.  Military  operations  in  training 
areas  with  listed  fairy  shrimp  at  Fort 
Hunter  Liggett  would  also  be  modified. 
One  of  these  training  areas  contains  a 
multi-purpose  range  complex  that  only 
occurs  at  four  military  bases  in  the 
country  (FHL  2002b).  Consistent  access 
to  the  facility  is  critical  because 
comparable  facilities  at  other  locations 
are  scheduled  for  use  several  months  to 
years  in  advance.  Initiating  and 
completing  section  7  consultations  that 
would  arise  from  a  critical  habitat 
designation  would  likely  result  in 
alterations  to,  and  delays  in,  training 
schedules  at  the  multi-purpose  range 
complex.  If  critical  habitat  is  designated 
on  these  bases,  the  military  would  need 
to  consider  and  possibly  implement 
alternatives  that  modify  the  timing, 
location,  and  intensify  of  training 
activities.  The  main  benefit  of  these 
4(b)(2)  exclusions  is  to  ensiue  that 
mission-critical  military  training 
activities  can  continue  without 
interruption  while  we  continue  to  work 
with  military  staff  to  joinUy  refine  and 
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complete  the  INRMPs  for  the  two 
military  base  >. 

Also,  the  n  aintenance  of  positive 
working  rela'  ionships  between  our 
agency  and  t!  le  military  is  essential  to 
completing  tie  INRMPs  for  Camp 
Roberts  and  1  ort  Hunter  Liggett.  The 
number  of  lis  ted  species  and  the 
diversity  of  ti  aining  operations  on  these 
military  base  i  will  ultimately  result  in 
two  inherent  y  complicated  docuinents. 
Crafting  cons  jrvation  strategies  for 
multiple  spe(  ies  that  require  different 
habitats,  whi  e  ensuring  the  lands  on 
the  military  i.  ases  are  still  available  for 
training  purp  ases,  requires  that  working 
relationships  between  the  different 
agencies  are  (ptimized.  We  expect  that 
when  the  INF  MPs  are  completed  and 
adopted  in  ths  upcoming  months,  they 
will  provide  i  qual  or  greater  protection 
to  vernal  poo  fairy  shrimp  habitat  than 
a  critical  hab;  tat  designation. 


(3)  The  BeneHit. 
the  Benefits  c 


'ts  of  Exclusion  Outweigh 
f  Inclusion 


Based  on  tl  e  above  considerations, 
and  consister  t  with  the  direction 
provided  in  s  ;ction  4(b)(2)  of  the  Act, 
we  have  detei  mined  that  the  benefits  of 
excluding  Foi  t  Hunter  Liggett  and  Camp 
Roberts  as  cri  :ical  habitat  for  vernal  pool 
fairy  shrimp  (unit  29)  outweigh  the 
benefits  of  in(  luding  it  as  critical  habitat 
for  vernal  pot  1  species.  We  base  this 
determinatioi  on  the  need  for 
maintaining  r  lission-critical  militarj' 
training  activ  ties  (ARNG  2002a;  Fort 
Hunter  Ligget  [  2002a),  the  need  to 
maintain  posi  live  working  relationships 
that  are  necessary  to  complete  plans 
designed  to  ciinserve  vernal  pool  fairy 
shrimp  and  it  i  habitat,  and  economic 
consideration  >  relating  to  section  7 
consultation  ( osts  and  otherindirect 
effects  (EPS  2  )02). 

Further,  we  have  determined  that 
excluding  the  se  two  bases  will  not 
result  in  the  e  xtinction  of  the  vernal 
pool  fairy  shr  mp.  If  significant 
additional  inf  armation  become  available 
that  changes  c  ur  analysis  of  the  benefits 
of  excluding  ( ompared  to  the  benefits  of 
including  eitl  er  of  these  two  bases  in 
the  critical  hapitat  designation,  we  may 
revise  this  fin  il  designation  accordingly. 

Relationship  of  Critical  Habitat  to 
Tribal  Lands 


Section  4(b 
to  gather  infoi  mat 
designation  o 
effects  thereo 
including  Ind 
accordance 
"American 
Federal-Triba 
and  the  Endaj  igered 
5, 1997);  the 


(2)  of  the  Act  requires  us 

ion  regarding  the 
critical  habitat  and  the 
from  all  relevant  sources, 
an  Pueblos  and  Tribes.  In 
Secretarial  Order  3206, 
ian  Tribal  Rights, 
Trust  Responsibilities, 
Species  Act"  (June 
Rresident's  memorandum 


w  th 
In! 


of  April  29.  1994,  "Govemment-to- 
Govemment  Relations  with  Native 
American  Tribal  Governments,"  and 
Executive  Order  13175,  we  recognize 
the  need  to  consult  with  federally 
recognized  Indian  Tribes  on  a 
Govemment-to-Government  basis.  In  the 
Secretarial  Order  3206,  it  is  stated  that, 
"American  Indian  Tribal  Rights, 
Federal-Tribal  Trust  Responsibilities, 
and  the  Endangered  Species  Act"  (1997) 
provides  that  critical  habitat  should  not 
be  designated  in  an  area  that  may 
impact  Tribal  trust  resources  unless  it  is 
determined  to  be  essential  to  conserve  a 
listed  species. 

During  the  public  comment  period, 
the  Mechoopda  Indian  Tribe  of  Chico 
Rancheria,  California  sent  us  a  letter 
requesting  to  have  260  ha  (645  ac)  of  ' 
their  trust  lands  excluded  from  critical 
habitat  designation  for  the  vernal  pool 
tadpole  shrimp  (unit  4).  The  Mechoopda 
Tribe  want  to  work  on  a  govemment-to- 
govenunent  basis.  They  believe  that  the 
designation  of  critical  habitat  on  their 
land  will  impede  their  ability  to 
beneficially  manage  it,  and  will  interfere 
with  their  sovereign  governmental 
interests.  The  letter  also  stated  that  they 
intend  to  independently  manage  the 
environmental  resources  on  their  lands 
in  a  maimer  that  protects  these 
resources  while  preserving  their  cultural 
values  and  heritage. 

Along  with  their  letter,  the  Tribe  sent 
us  a  copy  of  the  Mechoopda  Indian 
Tribe  Environmental  Management  Plan. 
We  reviewed  the  plan,  and  although  it 
afforded  some  protection  to  listed 
species,  we  foiuid  that  it  did  not  meet 
our  conservation  goals.  In  response  to 
the  Tribe's  request  to  be  excluded  from 
critical  habitat,  we  solicited  additional 
information  from  the  Tribe  and 
requested  a  meeting.  During  this 
meeting,  we  communicated  our  desired 
conservation  goals  and  objectives,  and 
provided  technical  advice  for  the 
modification  of  the  management  plan  to 
enhance  its  benefits  for  the  conservation 
of  listed  species.  We  established  an 
effective  working  relationship  and  the 
technical  assistance  that  we  provided 
enabled  them  to  develop  voluntary 
measures  to  better  conserve  vernal  pool 
species  and  their  habitat  on  Tribal 
lands.  These  voluntary  measures  are 
contained  within  a  letter  and  revised 
Mechoopda  Indian  Tribe  Envirorunental 
Management  Plan  dated  March  2003, 
which  the  Tribal  chairman  submitted 
during  the  second  open  comment 
period. 

Their  revised  management  plan 
demonstrates  the  Tribe's  willingness  to 
work  cooperatively  with  us  toward 
landscape-scale  conservation  efforts  that 
will  benefit  vernal  pool  species.  The 


Tribe's  revised  management  plan 
includes  early  consultation  for  activities 
with  us  to  determine  the  potential  for 
effects  to  listed  species,  coordination 
with  us  to  follow  methods  and  protocols 
to  survey  for  listed  vernal  pool  species, 
and  appropriate  actions  to  conserve 
listed  species  based  on  the  results  of  the 
surveys.  The  revised  management  plan 
also  specifically  provides  periodic 
updates  as  appropriate.  We  have 
determined  that  the  plan  provides 
sufficient  conservation  benefit  to  the 
species  and  assurances  that  the 
conservation  management  strategies  will 
be  implemented  and  effective.  In  short, 
their  revised  management  plan  allows    - 
the  Tribe  to  exercise  their  sovereign 
status  and  provide  for  special 
management  protections  and 
conservation  of  the  vernal  pool  habitat. 

(1)  Benefits  of  Inclusion 

Few  additional  benefits  are  provided 
by  including  the  Mechoopda  Indian 
Tribe  lands  in  this  critical  habitat 
designation  beyond  what  will  be 
achieved  through  the  implementation  of 
their  revised  management  plan. 
Although  surveys  for  listed  vernal  pool 
species  have  not  been  conducted  on 
their  property,  occurrences  of  listed 
vernal  pool  species  are  known  on 
adjacent  lands.  This  increases  the 
likelihood  that  listed  species  also 
occupy  the  Mechoopda's  land  because 
the  habitat  is  similar,  and  in  some  parts, 
contiguous  with  the  Tribal  lands. 

Another  possible  benefit  to  including 
these  lands  is  that  the  designation  of 
critical  habitat  can  serve  to  educate 
landowners  and  the  public  regarding  the 
potential  conservation  value  of  an  area. 
This  may  focus  and  contribute  to 
conservation  efforts  by  other  parties  by 
clearly  delineating  areas  of  high 
conservation  value  for  certain  species. 
Any  information  about  the  vernal  pool 
species  for  which  critical  habitat  was 
proposed  on  Mechoopda  Tribeland  that 
reaches  a  wide  audience,  including 
other  parties  engaged  in  conservation 
activities,  would  be  considered 
valuable. 

(2)  Benefits  of  Exclusion 

We  believe  that  exclusion  of 
Mechoopda  Tribal  lands  from  critical 
habitat  would  have  substantial  benefits 
including:  (1)  The  furtherance  of  our 
Federal  Trust  obligations  and  our 
deference  to  the  Mechoopda  Tribe  to 
develop  and  implement  Tribal 
conservation  and  natural  resource 
management  plans  for  their  land;  (2)  the 
establishment  and  maintenance  of 
effective  working  relationships  to 
promote  the  conservation  of  vernal  pool 
species  while  streamlining  the 
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consultation  process;  (3)  the  allowance 
for  meaningful  collaboration  and 
cooperation  in  scientific  studies  to  learn 
more  about  the  life  history  and  habitat 
requirements  of  species  that  may*t)ccur 
on  their  land;  and  (4)  providing 
conservation  benefits  to  the  vernal  pool 
ecosystem  and  vernal  pool  species  that 
depend  on  it,  that  might  not  otherwise 
occur. 

The  Mechoopda  Tribe  has  committed 
to  greater  conservation  measures  on 
their  lands  than  would  be  available 
through  the  designation  of  critical 
habitat.  As  described  in  the 
Mechoopda's  revised  management  plan, 
oiu-  working  relationship  with  the 
Mechoopda  Tribe  will  resvdt  in  the 
implementation  of  beneficial  natiual 
resource  programs,  including  species 
preservation.  The  Mechoopda  "Tribe  has 
demonstrated  their  commitment  to 
ensuring  the  long-term  viability  of 
federally  listed  species  on  Tribal  lands 
by  implementing  conservation  measures 
that  will  contribute  to  their  recovery. 
Exclusion  from  critical  habitat  will 
contribute  to  an  improved  partnership 
with  the  Mechoopda  Tribe,  the 
incentive  of  avoiding  the  perceived 
additional  regulatory  requirements,  and 
opportunities  to  streamline  regulatory 
compliance. 

If  listed  vernal  pool  species  are  found 
on  the  Tribe's  land,  the  Mechoopda 
consult  with  us  for  any  project  that  may 
adversely  affect  listed  species  imder 
section  7(a)(2),  regardless  of  whether 
critical  habitat  is  designated  or  not. 
Thus,  we  find  little  additional  benefit 
through  section  7  consultation  for 
critical  habitat.  Furthermore,  the 
Mechoopda  Tribe  has  been  luider  the 
Environmental  Protection  Agency's 
(EPA's)  General  Assistance  Program. 
The  Mechoopda  Tribe  has  adopted  an 
Environmental  Policy  Act  that  is 
intended  to  establish  and  maintain  the 
highest  attainable  standards  of 
environmental  quality  within  any  and 
all  land  held  in  trust  for  the  benefit  of 
the  Tribe.  In  addition  to  the  Mechoopda 
Tribe's  envfronmental  protection 
ordinances,  activities  on  Tribal  lands 
are  subject  to  the  provisions  the  Clean 
Water  Act.  Projects  proposed  on  Tribal 
lands  subject  to  Federal  funding  or 
approval  will  also  be  subject  to 
compliance  with  NEPA. 

(3)  The  Benefits  of  Exclusion  Outweigh 
the  Benefits  of  Inclusion 

Based  on  the  above  considerations, 
and  consistent  with  the  direction 
provided  in  section  4(b)(2}  of  the  Act, 
we  have  determined  that  the  benefits  of 
excluding  Mechoopda  Tribal  land  as 
critical  habitat  outweigh  the  benefits  of 


including  it  as  critical  habitat  for  the 
vernal  pool  tadpole  shrimp  (imit  4). 

In  simunary,  the  benefits  of  including 
the  Tribe's  land  are  limited  to  minor 
educational  benefits.  The  benefits  of 
excluding  these  areas  from  being 
designated  as  critical  habitat  are  more 
significant,  and  include  encouraging  the 
continued  development  and 
implementation  of  special  management 
measvues.  The  Mechoopda  Tribal  lands 
has  their  own  environmental 
organization,  the  Mechoopda  EPA, 
which  is  responsible  for  the 
management  of  the  Tribe's  natiu-al 
resources,  and  which  recognizes  the 
importance  of  implementing 
conservation  measiues  that  will 
contribute  to  the  conservation  of 
federally-listed  species  on  their  lands. 
The  Mechoopda  Tribe  have  afready 
demonstrated  their  willingness  to  work 
with  us  to  address  the  habitat  needs  of 
listed  species  that  may  occur  on  their 
lands.  The  exclusion  of  critical  habitat 
for  the  Mechoopda  trust  lands  is 
consistent  with  our  published  policies 
on  Native  American  natiu'al  resource 
management  by  allowing  the 
Mechoopda  Tribe  to  memage  thefr  own 
natural  resources. 

Further,  we  have  determined  that 
excluding  these  lands  will  not  result  in 
the  extinction  of  the  vernal  pool  tadpole 
shrimp.  If  significant  additional 
information  becdme  available  that 
changes  oiur  analysis  of  the  benefits  of 
excluding  compared  to  the  benefits  of 
including  Mechoopda  Tribal  land  in  the 
critical  habitat  designation,  we  may 
revise  this  final  designation  accordingly. 

Exclusion  Summary 

We  have  reviewed  the  overall  effect  of 
the  exclusion  of  the  above  mentioned 
approved  and  draft  HCPs,  the  Santa 
Rosa  Plateau  Ecological  Reserve,  State 
managed  lands,  National  Wildlife 
Refuge  lands,  National  Fish  hatchery 
lands,  Tribal  trust  lands,  military 
installations,  and  Butte,  Madera, 
Merced,  Solano,  and  Sacramento 
Coimties,  California  on  the  vernal  pool 
species  and  their  designated  critical 
habitat  and  have  determined  that  the 
benefits  of  excluding  these  areas 
outweighs  the  benefits  of  including 
them  m  this  critical  habitat  designation. 
The  lands  removed  from  critical  habitat 
as  a  result  of  these  exclusions  will  not 
jeopardize  the  long-term  survival  and 
conservation  of  the  species  or  lead  to 
their  extinction. 

Economic  Analysis 

Qui  draft  and  final  analyses  evaluated 
the  potential  future  effects  associated 
with  the  section  7  consultation 
requfrements  for  the  15  vernal  pool 


species  that  may  occur  coextensively 
with  this  designation,  as  well  as  the 
subset  of  effects  associated  solely  with 
the  critical  habitat  designation.  "To 
quantify  the  economic  impacts  that  are 
coextensive  with  the  critical  habitat 
designation,  the  analysis  evaluated  a 
"without  section  7"  scenario  and 
compared  it  to  a  "with  section  7" 
scenario.  The  "without  section  7" 
baseline  represented  the  level  of 
protection  currently  afforded  the  species 
under  the  Act  if  section  7  protective 
measures  were  absent,  and  includes 
protections  afforded  by  other  Federal, 
State,  and  local  laws  such  as  the  CEQA. 
The  "with  section  7"  scenario  identifies 
land-use  activities  likely  to  involve  a 
Federal  nexus  that  may  affect  the 
species  or  its  designated  critical  habitat, 
and  that  therefore  have  the  potential  to 
be  subject  to  future  consultations  under 
section  7  of  the  Act. 

Upon  identifying  section  7  impacts, 
the  analysis  considers  the  subset  of 
impacts  that  can  be  attributed 
exclusively  to  the  critical  habitat 
designation.  The  subset  of  section  7 
impacts  likely  to  be  affected  solely  by 
the  designation  of  critical  habitat 
represents  a  lower-bound  estimate  of 
potential  impact.  The  categories  of 
potential  costs  and  benefits  considered 
in  the  analysis  includes  costs  associated 
with:  (1)  Conducting  section  7 
consultations  associated  with  the  listing 
or  with  the  critical  habitat;  (2) 
modifications  to  project,  activities,  or 
land  uses  resulting  from  the  section  7 
consultations;  (3)  uncertainty  and 
public  perceptions  resulting  frxjm  the 
designation  of  critical  habitat;  (4) 
surplus  effects  associated  with  changes 
in  the  housing  market,  and  (5)  potential 
offsetting  benefits  associated  with 
critical  habitat  including  educational 
benefits.  There  may  also  be  indirect 
economic  effects  associated  with  the 
designation  of  critical  habitat.  Indirect 
effects  are  impacts  associated  with 
actions  that  do  not  have  a  Federal  nexus 
or  otherwise  are  not  subject  to  the 
provisions  of  section  7  under  the  Act. 
Examples  of  indirect  effects  that  are 
considered  in  the  economic  analysis 
include  impacts  associated  with 
creation  of  Habitat  Conservation  Plans, 
impacts  under  other  State  and  local 
laws,  and  impacts  associated  with 
timing  delays  and  regulatory 
uncertainty. 

In  our  final  analysis,  we  found  that 
total  costs  that  may  be  attributable  to 
future  section  7  consultations  resulting 
from  the  listing  of  the  15  vernal  pool 
species  and  the  critical  habitat 
designation  could  be  about  $1.3  billion 
over  the  next  20  years,  or  about  $115 
million  annually.  The  costs  attributable 
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solely  to  the  designation  of  critical 
habitat  aie  a  result  of  expected  project 
modifications  and  a  reduction  in  the  net 
number  of  new  housing  associated  with 
real  estate  dfvelopment.  Several 
counties  ha\te  been  excluded  from  this 
rule  because  of  the  high  economic 
impacts  foui  d  by  our  economic 
analysis. 

The  follow  ing  counties  are  excluded 
from  this  rub  under  Section  4(hK2): 
Butte,  Madei  a,  Merced,  Solano,  and 
Sacramento.  The  exclusion  of  these 
counties  sub  stantially  reduces  the 
economic  efj  ect  of  this  rule. 

A  copy  of  he  final  economic  analysis 
and  support!  ng  documents  are  included 
in  our  suppo  rting  record  for  this 
rulemaking  « nd  may  be  obtained  by 
contacting  tl  e  Sacramento  Fish  and 
Wildlife  Offi  :e  [see  ADDRESSES  section). 

final  economic  analysis 
also  are  avail  able  on  the  Internet  at 
http://pacific  .fws.gov/news/. 

Required  De  enninations 

Regulatory  P  anning  and  Review 

accordaj  ice  with  Executive  Order 
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and  Budget  (OMB).  Our 
of  the  economic 
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Regulatory  Flexibility  Act 
by  the  Small 
atory  Enforcement 
SBREFA)ofl996), 
F  gderal  agency  is  required 
ice  of  rulemaking  for 
or  final  rule,  it  must 


prepare  and  make  available  for  public 
comment  a  regulatory  flexibility 
analysis  that  describes  the  effect  of  the 
rule  on  small  entities,  i.e.,  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions. 
However,  no  regulatory  flexibility 
analysis  is  required  if  the  head  of  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
SBREFA  amended  the  RFA  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Based  on  the  information  in  our 
economic  analysis  (DEA  and 
Addendum),  we  are  certifying  that  the 
critical  habitat  designation  for  the  15 
vernal  pools  species  will  not  have  a 
significant  effect  on  a  substantial 
number  of  small  entities  because  a 
substantial  number  of  small  entities  are 
not  affected  by  the  designation.  Several 
counties  have  been  excluded  from  this 
rule  because  of  the  high  economic 
impacts  found  by  our  economic 
analysis.  The  following  counties  are 
excluded  from  this  rule  under  Section 
4fb)(2):  Butte,  Madera,  Merced,  Solano, 
and  Sacramento.  The  exclusion  of  these 
counties  substantially  reduces  the 
economic  effect  of  this  rule. 

Small  entities  include  small 
organizations,  such  as  independent 
nonprofit  organizations,  and  small 
governmental  jurisdictions,  including 
school  boards  and  city  and  town 
governments  that  serve  fewer  than 
50,000  residents,  as  well  as  small 
businesses.  The  RFA/SBREFA  requires 
that  agencies  use  the  Small  Business 
Administration's  definition  of  "small 
business"  that  has  been  codified  at  13 
CFR  121.201.  Small  businesses  include 
manufacturing  and  mining  concerns 
with  fewer  than  500  employees, 
wholesale  trade  entities  with  fewer  than 
100  employees,  retail  and  service 
businesses  with  less  than  $5  million  in 
annual  sales,  general  and  heavy 
construction  businesses  vvith  less  than 
$27.5  miUion  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  The  RFA/ 
SBREFA  defines  "small  governmental 
jurisdiction"  as  the  government  of  a 
city,  county,  town,  school  district,  or 
special  district  with  a  population  of  less 
than  50.000.  Our  analysis  showed  that 
only  two  percent  of  the  small  land 
developers  affected  by  section  7  are 
expected  to  experience  effects  that  on 
average  would  constitute  three  percent 
of  its  gross  annual  revenue.  The  effects 


to  small  businesses  associated  solely 
with  the  designation,  which  would 
occur  only  in  the  San  Francisco  Bay 
Area,  would  be  less  given  the  findings 
in  the  fflialysis  that  showed  these  effects 
constituted  about  one-half  of  the 
estimated  coextensive  costs., Although 
certain  State  agencies  may  be  affected 
by  this  critical  habitat  designation,  State 
governments  are  not  considered  small 
governments,  for  the  purposes  of  the 
RFA.  SBREFA  further  defines  "small 
organization"  as  any  not  for  profit 
enterprise  that  is  independently  owned 
and  operated  and  is  not  dominant  in  its 
field. 

The  RFA/SBREFA  does  not  explicitly 
define  either  "substantial  number"  or 
"significant  economic  impact." 
Consequently,  to  assess  whether  a 
"substantial  number"  of  small  entities  is 
affected  by  this  designation.  This 
analysis  considers  the  relative  number 
of  small  entities  likely  to  be  impacted  in 
an  area.  In  addition.  Federal  courts  and 
Congress  have  indicated  that  an  RFA/ 
SBREFA  is  properly  limited  to  impacts 
to  entities  directly  subject  to  the 
requirements  of  the  regulation  (Service 
2002).  Therefore,  entities  not  directly 
regulated  by  the  listing  or  critical 
habitat  designation  are  not  considered 
in  this  section  of  the  analysis. 

Even  where  the  requirements  of 
section  7  might  apply  due  to  critical 
habitat,  based  on  our  experience  with 
section  7  consultations  for  all  listed 
species,  virtually  all  projects,  including 
those  that,  in  their  initial  proposed 
form,  would  result  in  jeopardy  or 
adverse  modification  determinations 
under  section  7,  can  be  implemented 
successfully  with,  at  most,  the  adoption 
of  reasonable  and  prudent  alternatives. 
These  measures  by  definition  must  be 
economically  feasible  and  within  the 
scope  of  authority  of  the  Federal  agency 
involved  in  the  consultation. 

For  these  reasons,  we  are  certifying 
that  the  designation  of  critical  habitat 
for  the  15  vernal  pool  species  will  not   ' 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  801  et  seq.) 

Under  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (5  U.S.C.  801 
et  seq.),  this  rule  is  not  a  major  rule.  Our 
detailed  assessment  of  the  economic 
effects  of  this  designation  are  described 
in  the  DEA  and  final  economic  analysis. 

Several  counties  have  been  excluded 
from  this  rule  because  of  the  high 
economic  impacts  among  small  entities 
estimated  from  our  economic  analysis. 
Based  on  the  economic  analysis,  the 


Federal  Register/Vol.  68.  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations         46755 


foUowring  counties  are  excluded  frtim 
this  rule  under  section  4(b)(2)  of  the 
Act:  Butte,  Madera,  Merced,  Solano,  and 
Sacramento.  The  exclusion  of  these 
counties  substantially  reduces  the 
economic  effect  of  this  rule.  Based  on 
the  effects  identified  in  the  economic 
analysis  and  the  exclusions  we  have 
made,  we  believe  that  this  critical 
habitat  designation  will  not  have  an 
effect  on  the  economy  of  $100  million 
or  more,  will  not  cause  a  major  increase 
in  costs  or  prices  for  consumers,  and 
will  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Refer  to  the  final  economic  analysis  for 
a  discussion  of  the  potential  effects  of 
the  proposed  designation. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211,  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Although 
this  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866,  it 
is  not  expected  to  significantly  affect 
energy  production  supply  and 
distribution  facilities  because  no  energy 
production,  supply,  and  distribution 
facilities  are  included  within  designated 
critical  habitat.  Further,  for  the  reasons 
described  in  the  economic  analysis,  we 
do  not  believe  the  designation  of  critical 
habitat  for  the  15  vernal  pool  species  in 
California  and  Oregon  will  affect  future 
energy  production.  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

The  Unfunded  Mandates  Reform  Act 
(2  U.S.C.  1501  et  seq.]  requires  each 
agency,  unless  otherwise  prohibited  by 
law,  to  assess  the  effects  of  Federal 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  Under  section  202  of  UMRA,  we 
must  prepare  a  written  statement, 
including  a  cost-benefit  analysis,  for 
significant  regulatory  actions  that 
include  a  Federal  mandate  resulting  in 
the  expenditure  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million  or 
more  in  any  one  year.  Even  though  the 
economic  analysis  that  was  prepared  in 
support  of  this  rulemaking  fully  assesses 
the  effects  of  this  designation  on 
Federal,  State,  local,  and  tribal 
governments,  and  to  the  private  sector, 


the  designation  of  critical  habitat  will 
not  result  in  a  Federal  mandate 
imposing  an  enforceable  duty  upon 
those  entities  and  a  vmtten  statement  is 
not  required. 

Takings 

In  accordance  with  Executive  Order 
12630  ("Government  Actions  and 
Interference  with  Constitutionally 
Protected  Private  Property  Rights"),  we 
have  analyzed  the  potential  takings 
implications  of  designating  critical 
habitat  for  these  15  vernal  pool  species 
in  a  takings  implications  assessment. 
The  takings  implications  assessment 
concludes  that  this  final  designation  of 
critical  habitat  for  the  15  vernal  pool 
species  does  not  pose  significant  takings 
implications. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  final  rule  does  not  have 
significant  Federalism  effects  or  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments.  This 
designation  requires  Federal  agencies  to 
ensure  that  their  actions  do  not 
adversely  modify  critical  habitat;  it  does 
not  impose  direct  obligations  on  State  or 
local  governments.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  hiterior  policy,  we 
requested  information  from  appropriate 
State  agencies  in  California  and  Oregon. 
The  economic  analysis  does  address 
possible  impacts  to  State  programs  that 
may  receive  Federal  funding.  However, 
it  does  not  conclude  that  there  will  be 
substantial  costs  to  those  programs  due 
to  the  designation  of  critical  habitat. 

The  designations  may  have  some 
benefit  to  these  governments,  in  that  the 
areas  essential  to  the  conservation  of  the 
15  vernal  pool  species  are  more  clearly 
defined,  and  the  primary  constituent 
elements  of  the  habitat  necessary  to 
thefr  survival  are  specifically  identified. 
While  this  definition  and  identification 
do  not  alter  where  and  what  federally 
sponsored  activities  may  occur,  they 
may  assist  these  local  governments  in 
long-range  planning,  rather  than  causing 
them  to  wait  for  case-by-case  section  7 
consultation  to  occur. 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior's 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
the  judicial  system  and  does  meet  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order.  We  have  designated 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  rule  uses  standard  property 
descriptions  and  identifies  the  primary 


constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
vernal  pool  crustaceans  and  vernal  pool 
plants. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  OMB  approval  under  the 
Paperwork  Reduction  Act  is  required. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  and/or  an  Environmental 
^Impact  Statement  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  in  connection  with  regulations 
adopted  pursuant  to  section  4(a)  of  the 
Endangered  Species  Act.  We  published 
a  notice  oudining  our  reason  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244). 

Government  to  Government 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951);  Executive 
Order  13175  (November  9,  2000;  65  FR 
67249)  and  the  Department  of  the 
Interior's  manual  at  512  DM  2,  we 
readily  acknowledge  our  responsibility 
to  communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
have  excluded  Tribal  trust  lands  of  the 
Mechoopda  Indian  Tribe  of  Chico 
Rancheria,  California,  from  this  final 
critical  habitat  designation  pursuant  to 
section  4(b)(2)  of  the  Act.  Please  refer  to 
Relationship  of  Critical  Habitat  to  Tribal 
Lands  for  further  discussion  of  our 
exclusion  of  these  Tribal  trust  lands. 

Refierences  Cited 

A  complete  list  of  all  references  cited 
herein,  as  well  as  others,  is  available 
upon  request  bora  the  Sacramento  Fish 
and  WildUfe  Office  [see  ADDRESSES 
section). 

Authors 

The  primary  authors  of  this  notice  are 
the  staff  of  the  Sacramento  Fish  and 
Wildlife  Office  [see  ADDRESSES  section). 

List  of  Subiects  in  50  CFR  Part  17 

Endangered  and  threatened  S{}ecies, 
Exports,  Imports,  Reporting  and 
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recordkeepisig  requirements, 
Transportation. 

Regulation  Promulgation 

■  Accordingly,  we  amend  part  1 7, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Fede  :al  Regulations  as  set  forth 
below: 


PART  17— [AMENDED] 

■  1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

■  2 .  Amend  §  1 7. 11  (h)  by  revising  the 
entry  for  "Fairy  shrimp.  Conservancy," 


"Fairy  shrimp,  longhom,"  "Fairy 
shrimp,  vernal  pool,"  and  "Tadpole 
shrimp,  vernal  pool"  imder 
"CRUSTACEANS"  to  read  as  follows: 

§  1 7.1 1     Endangered  and  threatened 
wildlife. 


(h) 


Species 


Coqimon  naiie 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation wtiere  endan- 
gered or  threatened 


Status      When  listed 


Critical  hat>i- 
tat 


Special 
rules 


Crustacea  is 


Fairy  shrimp, 
servancy. 

Fairy  shrimp, 
horn. 


Fairy  shrimp, 
pool. 


Cjn- 


iGng- 


Branchinecta 
conservatio. 

Branctiinecta 
longiantenna. 


U.S.A.  (CA) Entire  E 

U.S.A.  (CA) Entire  E 


vdmal      Branchinecta  lynchi      U.S.A.  (CA,  OR)  ....     Entire  E 


Tadpole  shrimp 
vernal  pool 


Lepidurus  padcardi      U.S.A.  (CA) Entire  E 


552  17.95(h) 

552  17.95(h) 

552  17.95(h) 

552  17.95(h) 


MA 
NA 

NA 

NA 


■  3.  Amend  § 

entry  for  Cas^llef 

succulenta 

Chamaesyce 

Lasthenia 

goldfields), 

califomica 


1 7. 1 2(h)  by  revising  the 
a  campestris  ssp. 
owl's-clover), 
I  tooveri  (Hoover's  spurge), 
COT  juger.s  (Contra  Costa 
U  mnanthes  floccosa  ssp. 

County  meadowfoam), 


(fljshy  I 


(B  itte  I 


Neostapfia  colusana  (Colusa  grass), 
Orcuttia  inaequalis  (San  Joaquin  Valley 
Orcutt  grass),  Orcuttia  pilosa  (hairy 
Orcutt  grass),  Orcuttia  tenuis  (slender 
Orcutt  grass),  Orcuttia  viscida 
(Sacramento  Orcutt  grass),  Tuctoria 
greenei  (Greene's  tuctoria),  and  Tuctoria 


mucronata  (Solano  grass)  under 
"FLOWERING  PLANTS"  to  read  as 
follows:  ■ 

§  1 7.1 2    Endangered  and  threatened  plants. 

***** 

(h)  *  *  * 


Species 


Scientific  nar  le 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Flowering  Plants 

Castilleja  campkstris 

ssp.  succulenta. 
Chamaesyce  hqoveri 

Lasthenia  conjdoens 


Umnanthes  floe  y:sa 
ssp.  California. 


Reshy  owl's-clover 
Hoover's  spurge  .... 


Contra  Costa  gold- 
fields. 

Butte  County  mead- 
ow foam. 


U.S.A.  (CA) Scrophulariaceae  ....    T 

U.S.A.  (CA) Euphorbiaceae  T 

*  •  • 

U.S.A.  (CA) Asteraceae  E 

•  *  * 
U.S.A.  (CA) „  LImnanthaceae  E 


Neostapfia  colu^na     Colusa  grass 
Orcuttia  inaequalis 


Orcuttia  pilosa 
Orcuttia  tenuis 

Orcuttia  viscida 


Tuctoria  greene   

Tuctoria  mucror  ata 


San  Joaquin  Valley 
Orcutt  grass. 

Hairy  Orcutt  grass  . 

Slender  Orcutt 
grass. 

Sacramento  Orcutt 
grass. 

Greene's  tuctoria  ... 
Solano  grass  


U.S.A.  (CA) Poaceae  T 

•  •  • 

U.S.A.  (CA) Poaceae  T 

U.S.A.  (CA) Poaceae  T 

U.S.A.  (CA) Poaceae  T 

U.S.A.  (CA) Poaceae  T 


U.S.A.  (CA) Poaceae  T 

U.S.A.  (CA) Poaceae  T 


611     17.96(a)  

611     17.96(a)  

* 

619    17.96(a)  

* 

471     17.96(a)  

611     17.96(a)  ..... 

* 

611     17.96(a)  

611     17.96(a)  

611     17.96(a)  

611     17.96(a)  

* 

611     17.96(a)  

44    17.96(a)  

*   • 


NA 
NA 
NA 

NA 

NA 

NA 

NA 
NA 

NA 


NA 
NA 
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■  4.  In  §  17.95  add  critical  habitat  for 
Conservancy  fairy  shrimp  (Bmnchinecta 
conservatio),  longhom  fairy  shrimp 
[Branchinecta  longiantenna),  vernal 
pool  fairy  shrimp  [Branchinecta  lynchi), 
and  vernal  pool  tadpole  shrimp 
[Lepidurus  packardi)  under  paragraph 
(h)  in  the  same  alphabetical  order  as  this 
species  occurs  in  §  17.11(h),  to  read  as 
follows: 

§  17.95    Critical  habitat— fish  and  wildlife. 

***'** 

(h)  Crustaceans. 

*****  ^ 

Conservancy  fairy  shrimp  [Branchinecta 
conservatio) 

(1)  Critical  habitat  imits  are  depicted 
for  Tehama,  Glenn,  Colusa,  Stanislaus, 
Mariposa  and  Ventiu-a  Counties, 
California,  on  the  map  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Conservancy  fadry 
shrimp  are  the  habitat  components  that 
provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  diuing 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
Conservancy  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to 
large,  playa  vernal  pools  often  on  basin 
rim  landforms  and  alkaline  soils,  but 
which  are  dry  during  the  summer  and 
do  not  necessarily  fill  with  water  every 
year;  and 

(ii)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  pphemeral  wetlands 
and  depressions  within  a  matrix  of 
surroimding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  imits  called  vernal  pool 
complexes.  These  features  contribute  to 
the  filling  and  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  growrth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

(3)  Existing  manmade  featiu«s  and 
structm-es,  such  as  buildings,  roads, 
railroads,  airports,  runways,  other  paved 
areas,  lawns,  and  other  lu-ban 
landscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  consultation  imder  section  7  of  the  Act 
unless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 


(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  counties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 
.  (ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  vdthin  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boxmdaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Unit  1:  Butte  and  Tehama 
Coimties,  California.  From  USGS 
1:24,000  quadrangle  maps  Acorn 
Hollow,  Campbell  Mound,  Foster 
Island,  Nord,  Richardson  Springs, 
Richardson  Springs  NW,  and  Vina, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  592400,  4416700;  592500, 


4416600 
4416000 
4415800 
4416300 
4415800 
4416300 
4416400 
4416500 
4416500 
4416700 
4416800 
4416400 
4415200 
4415500 
4414600 
4413800 
4413900 
4413600 
4411900 
4413300 
4411800 
4411700 
4410700 
4410800 
4410400 
4410000 
4409800 
4409500 
4409400 
4409200 
4409100 
4408800 
4408200 
4408300 
4408500 
4408200 


592500,  4416000 
592000,  4415800 
593800,  4416300 
594400, 4416300 
594900,  4415800 
595500,  4416300 
595900,  4416500 
596100, 4416400 
596300,  4416600 
596500,  4416700 
596600,  4416800 
597100,  4415600 
597100,  4415000 
598100,  4415200 
597600,  4414400 
597300,4413300 
598400,  4413900 
597400,4411900 
598300,  4412700 
598900,4413300 
599400,4411700 
599800,4411000 
599100,  4410800 
598800,  4410600 
598300, 4410100 
598000,  4409900 
597600.  4409600 
597300,  4409500 
596900,  4409200 
596/00,  4409100 
596000,  4408900 
595700,  4408800 
594300,  4408200 
594000,  4408400 
593400,  4408200 
593300,  4408500 


592000. 
592500, 
594100, 
594400, 
594900, 
595500, 
596000, 
596200, 
596400, 
596500, 
597100, 
596800, 
597800, 
597600, 
597300, 
598200, 
598400, 
597600, 
598500, 
598900, 
599800, 
599300, 
599000, 
598500, 
598100, 
597700, 
597500, 
597100, 
596800, 
596200, 
595900, 
595500, 
594100, 
593600, 
593300, 
592900, 


4408500 
4408600 
4409200 
4409300 
4409600 
4409500 
4409900 
4410400 
4410200 
4409900 
4409400 
4409100 
4409000 
4408600 
4409000 
4409500 
4409800 
4409600 
4409500 
4409400 
4408600 
4408800 
4408900 
440S200 
4409400 
4409800 
4410600 
4411300 
4412000 
4413500 
4414000 
4414700 
4415300 
4415600 
4415800 
4416000 
4415900 
4415700 
4415400 
4415100 
4416200 
4417000 
4417600 
4417900 
4418200 
4419800 
4416400 
4415100 
4414500 
4414300 
4413900 
4413600 
4414700 
4413800 
4413700 
4413600 
4413700 
4414200 
4415000 
4416400 
4416900 
4417200 
4417400 
4417600 
4418000 
4418200 
4418400 
4418300 


592900 
5^3100 
593200 
592900 
593100 
593200 
593300 
592900 
592600 
592500 
591500 
591700 
591500 
590900 
590800 
591200 
590500 
590300 
590000 
590400 
590100 
589900 
589300 
589400 
589300 
589700 
588400 
588100 
588100 
588300 
588500 
589200 
589400 
589700 
590000 
589900 
589100 
588800 
588600 
588200 
588300 
589100 
589200 
589300 
589300 
588000 
587200 
587300 
587200 
586900 
586200 
585800 
585300 
585200 
584600 
584200 
583200 
583700 
583000 
582900 
582700 
582900 
582700 
582600 
582600 
582700 
582400 
582100 


, 4408600 
, 4409200 
, 4409300 
, 4409500 
, 4409500 
, 4409800 
, 4410400 
,  4410200 
,  4410000 
,  4409700 
,  4409400 
, 4409000 
, 4408600 
, 4408900 
, 4409400 
, 4409500 
, 4409800 
, 4409500 
, 4409400 
, 4409000 
, 4408600 
,  4409000 
, 4408900 
, 4409200 
, 4409400 
, 4409800 
, 4410600 
, 4411400 
,  4413300 
, 4413900 
, 4414600 
.4415000 
, 4415500 
, 4415800 
,4415900 
, 4416000 
,  4415800 
. 4415500 
,  4415100 
, 4416000 
, 4416600 
, 4417400 
,4417700 
,  4418100 
, 4418300 
,4417000 
, 4415500 
, 4415000 
, 4414400 
,  4414000 
,4413700 
, 4413600 
, 4414700 
, 4413700 
, 4413600 
,4413500 
,  4413400 
, 4414600 
, 4415900 
, 4416700 
. 4417000 
,4417300 
,4417500 
,4417700 
,4418100 
, 4418300 
,4418300 
,  4418400 


593000, 
593200, 
592900, 
593100, 
593200, 
593300, 
593100, 
592600. 
592500, 
591700, 
591700, 
591500, 
590900. 
590700, 
591000, 
591100. 
590300, 
590100. 
590300, 
590500, 
590100, 
589500, 
589300, 
589400, 
589300. 
589700, 
588300. 
588100. 
588200. 
588500. 
589200, 
589200. 
589700, 
589900. 
590000, 
589400, 
589000. 
588700. 
588200, 
588300. 
588800. 
589200. 
589300, 
589400, 
590700, 
587500. 
587200, 
587300. 
587100, 
586400. 
586000, 
585800, 
585300. 
584800. 
584400. 
584000, 
583000, 
583500. 
583000, 
582800, 
582700, 
582800, 
582700, 
582600, 
582600, 
582500, 
582200, 
582100, 
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4418500; 582000,  4418600;  582100. 
4418700;  582100,  4418900;  582200, 
4419100:  582100,  4419300;  582200, 
4419500; 582100,  4419600;  582000. 
4419700;  582100,  4419800;  582100, 
4419900;  582200,  4420000;  582200. 
4420300;  58^100,  4420500;  582200, 
4420600;  58^200,  4420800;  582300. 
4421100:  58:  900,  4421500;  582900, 
4421600; 58;  300.  4422000;  583400. 
4422100;  58:  900.  4422100;  584100. 
4422300: 58^  200,  4422300:  584300, 
4422400;  58^400,  4422500:  584600. 
4422900;  58!  100,  4423400;  585600. 
4423700; 58!  800,  4423900; 585800. 
4424200;  588100,  4424200;  586600, 
4424800; 58e  800, 4424900; 587300, 
4425500; 58: 400,  4425600;  587500, 
4425800:  58: 500,  4425900;  587600, 
4426000:  587700,  4426100: 587800, 
4426100:  587900,  4426200;  587900, 
4426300: 58^200,  4426500;  588700, 
4429900; 588900,  4429500;  589500, 
4429500;  58^500,  4428600;  589500, 
4428000:  589800,  4427100;  590500, 
4426400:  590500,  4425300;  591200. 
4424400;  591500,  4423300;  591600, 
4422100:  591700.  4421900;  591900. 
4421800; 593000,  4421800;  593100, 
4421500: 593500,  4421400;  593700. 
4420900;  591800,  4420600;  591800. 
4420400:  592300,  4420500;  592800. 
4420400:  5931100.  4420500:  594000, 
4420800; 594400,  4420600;  594500. 
4420300; 593800,  4420000;  593600. 
4419700; 593B00, 4419400; 593200. 
4419100;  593JB00,  4418900:  594300. 
4419000:  5941300,  4418800;  594300, 
4418700;  594200.  4418300;  594100, 
4418000;  594100.  4417900;  594700. 
4417900;  595100,  4417800;  595800, 
4417300;  595  300,  4416600;  595100, 
4416500;  594100.  4416500;  594000, 
4416400;  593  300,  4416400;  592800, 
4416600;  returning  to  592400,  4416700; 
excluding  lard  bound  bv  591500, 
4409600; 591 100,  4409600;  590700, 
4410600; 591 300,  4410600;  591600, 
4410200; 591tt00.  4410200;  591400, 
4409900;  591^00,  4409900;  returning  to 
591500.  4409fe00. 

(6)  Unit  2:  (Colusa  and  Glen  Counties, 
California.  [R  jserved] 

(7)  Unit  3:  Solano  County,  California. 
[Reserved] 

(8)  Unit  4:  Solano  County,  California. 
[Reserved] 

(9)  Unit  5: !  Itanislaus  County, 
California.  [R  jserved] 

(10)  Unit  6:  Mariposa  and  Merced 
Counties,  Cal  fornia.  From  USGS 
1:24,000  quae  rangle  maps  Haystack 
Mtn.,  Illinois  Hill,  Indian  Gulch,  Le 
Grand,  Merced,  Merced  Falls,  Owens 
Reservoir,  Plainsburg,  Planada,  Raynor 
Creek,  Snelliiig,  Winton,  and  Yosemite 
Lake,  Califon  ia,  land  bounded  by  the 
following  UT  A  10  NAD  83  coordinates 
(E,  N):  74550(  ,  4140300;  746100, 


4139500;  746800, 4138500;  747700,  4135600 

4137700;  748500,  4135800; 748700,  4135700 

4135100; 749500. 4134000;  750700,  4136700 

4131700;  751600,  4130500;  752000,  4136600 

4130200;  752100,  4130200;  752200,  4136600 

4130200;  752800,  4130100;  753300,  4136800 

4130400;  753500,  4130400; 753900,  4137000 

4130200;  754000,  4129300; 753400,  4137300 

4128400;  753900,  4127700;  754400,  4137500 

4127700;  754600,  4127400;  755300,  4137700 

4128400;  755400,  4128400; 755600,  4137600 

4127700;  756900,  4126400;  757800,  4137800 

4125800; 758400,  4126300;  758500,  4138500 

4126300; 758600, 4126000;  757900,  4138700 

4125100; 757400, 4125100;  757200,  4138800 

4124700; 756500,  4123700;  753500,  4138500 

4122400;  750200,  4122400;  750200,  4138300 

4121400;  748600,  4121400;  748600,  4137800 

4121900; 747800,  4121900; 747800,  4137600: 

4123300;  748300,  4123300;  748300,  4137500 

4123500;  748500,  4123500;  748600,  4137400 

4123500;  7^8600,  4123900;  747800,  4137200 

4123900;  747800,  4124600;  747400,  4136400 

4125100;  747400,  4125500;  746900,  4137200 

4125500;  746900. 4125800; 747000,  4138800 

4125900;  746900,  4125900;  746600,  4138700 

4125800;  746300,  4125700;  746200,  4138800 

4125600; 746200, 4125500;  745700,  4139500 

4125500;  745700,  4125100;  744500,  4139600 

4125100;  744500,  4125300;  744400,  4139600 

4125300; 744400,  4125200;  743700,  4140200 

4125200;  743700,  4125800;  744500,^  4140900 

4125800; 744500,  4126200;  743700,  4140800 

4126200; 743700,  4127000;  742400,  4141000 

4127000;  742000,  4127200;  742000,  4141200 

4128600; 742800,  4128600;  742800,  4141600 

4129100; 742900,  4129100;  743000,  4141100 

4129100; 743000,  4129200;  743400,  4140500 

4129300; 743600,  4129500;  743600,  4139500 

4130700; 743500,  4130700;  743500,  4138900 

4130900;  743100,  4130900;  743000,  4138200 

4130800; 743000,  4130600;  742400,  4138300 

4130600;  742400, 4130800;  742000,  4138700 

4130800; 742000,  4131100;  741200,  4139100 

4131100; 741300,  4131000;  741500.  4139500 

4131000;  741600,  4130900;  741600.  4140500 

4130700;  741400,  4130400;  741300.  4141900 

4130200;  740400,  4130200;  740400.  4143400 

4130300;  740300,  4130300;  740300,  4141500 

4131100; 740500,  4131100;  740500,  4141100 

4131200; 740700,  4131200;  740700,  4140900 

4131300; 740800,  4131400;  741000,  4142400 

4131400; 741000,  4131500;  741100,  4144900 

4131500;  741100,  4131600; 741000,  4145000 

4131900; 741000,  4132100;  740800,  4145000 

4132200; 740700,  4132200;  740500,  4145200 

4132100;  740400,  4132100; 740400,  4145300 

4132200; 740300.  4132200;  740200.  4145500 

4132200;  740200,  4132300;  739900.  4145700 

4132600; 740000,  4132600;  740300,  4145300 

4132800; 740300,  4133500;  738800,  4145200 

4133500; 738300,  4133600;  738100,  4144900 

4133600; 737100,  4133400;  737100,  4144700 

4134200; 736600,  4134200;  733900,  4144600 

4134200;  733900,  4134800;  733800,  4144500 

4134900; 733800,  4135000;  733000,  4144800 

4135000; 733000,  4135800;  732500,  4145100 

4135800;  730300,  4135700;  730200,  41.45600 


730100,4135600 
729900,  4136500 
730000, 4136700 
730200,  4136600 
730400,4136700 
730600,  4136900 
730600,  4137200 
730500,4137400 
730300,  4137500 
729800,4137700 
729400,  4137600 
729300, 4138400 
729000,  4138400 
728400,  4138800 
727900.  4138600 
727600,  4138400 
727400,  4137800 
727300,  4137600 
727400, 4137500 
727300, 4137400 
727400, 4137200 
726500,  4136500 
725800,  4136400 
725000, 4137200 
725500,  4138800 
725800, 4138700 
725900,  4138800 
726500, 4139500 
725900, 4139600 
725800, 4140200 
725900,  4140900 
725400,  4140800 
725100,  4141000 
724900,  4141200 
724100,  4141600 
723400, 4141100 
723200, 4140600 
723400,  4139500 
724000,4139400 
723900,  4138700 
723400, 4138200 
723000, 4138300 
723000, 4138900 
723200,  4139400 
722100, 4139500 
721900,4141100 
721900,  4143400 
720900,  4141800 
721000,  4141200 
721000,  4141000 
717700,4142500 
714500,  4144900 
715500, 4145000 
715900,  4145000 
716100,4145100 
716000,  4145200 
715900, 4145400 
716000,  4145600 
717000,4145700 
717800,4145300 
717800,4145100 
717600,4144800 
717800,4144500 
718200, 4144600 
718700, 4144500 
718600,  4145000 
718700,  4145600 
718600, 4145700 


729900, 

729900, 

730100. 

730300. 

730500, 

730600. 

730600. 

730400, 

729900. 

729700, 

729300, 

729200, 

728800, 

728200, 

727700, 

727400, 

727300, 

727400, 

727300, 

727400, 

726500, 

726400, 

725800, 

724900, 

725500, 

725800, 

725900, 

726500, 

725800, 

725900, 

725400, 

725100, 

724900, 

724100, 

723400, 

723200, 

723400, 

724000, 

723900, 

723500, 

723400, 

723000, 

723100, 

723300, 

722000, 

721900, 

720800, 

721000, 

721100, 

717800, 

714500, 

715500, 

715800, 

716000, 

716100, 

715900, 

716000, 

716100, 

717700, 

717800, 

717600, 

717600, 

717900, 

718400, 

718700, 

718700, 

718600, 

718700, 
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4145800 
4146000 
4146200 
4146500 
4146800 
4146900 
4147100: 
4147300 
4147600 
4147500 
4147600 
4148000 
4148200 
4148200 
4148400 
4148500 
4148600 
4148700 
4148600 
4148400 
4148200 
4148400 
4148500 
4148400 
4148700 
4148900 
4149100 
4149300 
4149600 
4150000 
4150200 
4150400 
4150600 
,4150900 
4153500 
4154100 
4154300 
4153800 
4153700 
4153400 
4153600 
4153700 
4153500 
4153400 
4153200 
4153100 
4154200 
4154300 
4154400 
4154700 
4154900 
4154800 


;  718600, 

4145900; 

: 718500, 

4146100; 

; 718600, 

4146500; 

; 718200. 

4146600; 

; 718300, 

4146800; 

; 718600. 

4147000; 

; 718400. 

4147200; 

; 718500. 

4147600; 

; 718700, 

4147400; 

; 719100, 

4147700; 

; 719600, 

4147900; 

; 719700, 

4148100; 

; 720000, 

4148200: 

; 720600, 

4148300; 

; 720800, 

4148400; 

; 722700, 

4148500; 

;  722900, 

4148600; 

; 723400, 

4148700; 

; 723100, 

4148500; 

; 723200, 

4148200; 

; 723500, 

4148300; 

; 723600, 

4148500; 

; 723800, 

4148400; 

; 723900, 

4148500; 

; 724200, 

4148500; 

; 724300, 

4149000; 

; 724500, 

4149000; 

; 724700, 

4149400; 

; 725000, 

4149700; 

; 724900, 

4150100; 

; 725200, 

4150200; 

; 725400, 

4150500; 

; 725100, 

4150900; 

; 724700, 

4153400; 

; 725400, 

4153900; 

; 725800, 

4154200: 

; 726200, 

4154000; 

;  726300, 

4153700; 

; 727800, 

4153400; 

; 727900, 

4153500; 

; 728700, 

4153700; 

; 729000, 

4153600; 

; 729300, 

4153400; 

; 729400, 

4153300; 

;  729500, 

4153100; 

; 729900, 

4153200; 

; 730000, 

4154200; 

; 730600, 

4154300; 

; 731000, 

4154600; 

; 731500, 

4154700; 

;  732200, 

4154900; 

; 733200, 

4154500; 

718500,  4154500;  733700,  4154300;  734700, 

718600,  4154300; 734900,  4154600;  735100, 

718300,  4154800;  735100,  4154900;  735500, 

718200,  4155300;  735600, 4155300;  735800, 

718500,  4155500;  736100,  4155900; 737100, 

718600,  4155400;  737800,  4155000; 738200, 

718500,  4154200;  738300,  4153300;  739000, 

718700,  4152800;  739100.  4152200;  740200, 

719000,  4151800;  740800,  4151500;  740800, 

719300,  4150300;  741100,  4149900;  741700, 

719700,  4149400;  742100,  4148500; 742100. 

719800,  4147100; 743400, 4146100;  744000, 

720600,  4145600;  744400,  4144600;  744300, 

720700,  4143900;  743900,  4142700;  744000, 

720900.  4142000;  744200,  4141700;  returning  to 

722700,  745500,  4140300;  excluding  land  bound 

723200,  by  727200,  4138700;  726600,  4139500; 

723200,  726600, 4139600; 726800, 4139600; 

723000,  727000,  4139700;  727200,  4140000; 

723400,  727300, 4140500;  727200,  4140700; 

723600,  727400, 4140700;  727500,  4140800; 

723800,  727400,  4141100;  727800,  4141100; 

723900,  727800, 4140700;  728300,  4140700; 

724000.  728300,  4139600;  727900,  4139300; 

724200,  727900,  4139000;  727800,  4138800; 

724300,  727400,  4138800;  returning  to  727200, 

724500,  4138700;  and  excluding  land  boimd  by 

724900,  726700, 4139700;  726400,  4140000; 

725000,  726600, 4140000;  726800,  4140200; 

725000,  726900,  4140100;  726900,  4140000; 

725300,  726800,  4139800;  returning  to  726700, 

725400,  4139700;  and  excluding  land  bound  by 

724700,  726200,  4138000;  725800,  4138000; 

725000,  725800, 4138200;  725700,  4138200; 

725600,  725700, 4138500;  725800,  4138500; 

726000,  725800, 4138400;  726200,  41 38400; 

726300,  returning  to  726200,  4138000;  and 

727800,  excluding  land  bound  by  727000, 

727900,  4137600;  726800,  4137600;  726800. 

728400.  4137800;  726500.  4137800;  726500, 

729000.  4138000;  727300.  4138100;  727300. 

729100,  4138000;  727200,  4137900;  727000, 

729400,  4137800;  returning  to  727000.  4137600; 

729300.  and  excluding  land  bound  by  741100, 

729800.  4136400;  741000.  4136400;  740900, 

729900,  4136400;  740700.  4136400;  740500, 

730100,  4136400;  740300,  4136300; 740000, 

730700,  4136300;  739800,  4136100;  739700, 

731200.  4135900;  739500,  4135800;  739200, 

731800.  4135900;  738900.  4135900;  738700. 

732600.  4135700;  738500.  4135800; 738300. 

733400.  4135800;  738200.  4135600;  738000. 


4135500;  737900.  4135400;  737700, 
4135300;  737400.  4135200;  737300, 
4135300;  737300.  4135900;  737600.  . 
4135900;  737600,  4136700;  739400, 
4136700;  739400,  4136400;  739900. 
4136400;  740200,  4136700;  741100. 
4136700;  returning  to  741100.  4136400. 

(11)  Subunit  7A:  Merced  County. 
California.  [Reserved] 

(12)  Subunit  7B:  Merced  County, 
California.  [Reserved] 

(13)  Subimit  7C:  Merced  Coimty, 
California.  [Reserved] 

(14)  Subunit  7D:  Merced  County, 
California.  [Reserved] 

(15)  Subimit  7E:  Merced  County, 
California.  [Reserved] 

(16)  Subunit  7f :  Merced  County, 
California.  [Reserved] 

(17)  Unit  8:  Ventura  County. 
California.  From  USGS  1:24,000 
quadrangle  maps  Alamo  Moimtain,  Lion 
Canyon,  Lockwood  Valley,  San 
Guillermo,  Topatopa  Mountain, 
California,  land  boimded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  310100,  3830500;  309400, 
3831000;  308400,  3830900;  307200, 
3830600; 306000, 3831200; 304700, 
3831300;  303400,  3832100;  302100, 
3832600;  301600,  3833600;  300400, 
3833600;  299200,  3834000;  298200, 
3834400;  297700, 3835300;  297900, 
3837300;  299500. 3837500;  301200, 
3838400;  301500,  3839300;  "303400, 
3841000;  303800,  3842700;  304900, 
3843600;  305800,  3843600;  307700. 
3843400; 309500.  3843400;  310500, 
3844200;  311900,  3844600;  313400, 
3845400; 314500.  3844100;  315200. 
3843800; 315700. 3842400;  316500. 
3841100;  317200. 3838100;  317200, 
3837000; 316500.  3833900;  315700, 
3833300;  315200,  3834100;  314000, 
3834100;  313100,  3832200;  311500. 
3830800:  returning  to  310100.  3830500. 

(18)  Maps  follow  of  critical  habitat 
units  1,  5  through  7,  and  8  (respectively) 
for  Conservancy  fairy  shrimp. 
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BILUNG  COOe  431  >-55-C 


Longhom  Fairy  Shrimp  (Brancbinecta  Obispo  Counties,  California,  on  the  map 

longiantenna)  below. 

(1)  Critical  habitat  units  are  depicted  (2)  The  primary  constituent  elements 

for  Alameda,  Contra  Costa,  and  San  Luis  of  critical  habitat  for  longhom  fairy 
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shrimp  are  the  habitat  components  that 
provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
longhom  fairy  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  including  but  not  limited  to, 
large,  plsya  vernal  pools  often  on  basin 
rim  landforms  and  alkaline  soils,  but 
which  are  dry  during  the  summer  and 
do  not  necessarily  fill  with  water  every 
year;  and 

(ii)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  uplands  that  together  form 
hydrologically  and  ecologically 
functional  luiits  called  vernal  pool 
complexes.  These  featiu^s  contribute  to 
the  filling  and  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inundation,  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

(3)  Existing  manmade  features  and 
structiu-es,  such  as  buildings,  roads, 
railroads,  airports,  runways,  other  paved 
areas,  lawns,  and  other  urban 
landscaped  areas  do  not  contain  one  or 
more  of  the  primary  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  consultation  under  section  7  of  the  Act 
unless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 

(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  counties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 


(ii)  Federally-owBed  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatcherj'; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Subunit  lA:  Contra  Costa  County, 
California.  From  USGS  1:24,000 
quadrangle  map  Byron  Hot  Springs, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  614700,  4184000;  614600, 
4184000;  614600.  4184500;  614900. 
4185000; 614600,  4185300;  614600, 
4185900;  614700.  4185900;  614800, 
4185400; 615100,  4185200;  615100, 
4185500; 615300,  4185500;  615400, 
4185200;  615600,  4184900;  615800. 
4184900;  616000.  4184800;  616000, 
4184700; 615800,  4184500; 615700, 
4184500; 615500, 4184200;  615100, 
4184200;  614800,  4184200;  retxuning  to 
614700, 4184000. 

(6)  Subunit  IB:  Alameda  Coimty, 
California.  From  USGS  1:24,000 
quadrangle  map  Byron  Hot  Springs, 
California,  land  bounded  by  die 
foUovdng  UTM  10  NAD  83  coordinates 
(E,  N):  616200,  4179000;  616100, 
4179000;  615900,  4179200;  615900, 
4179400;  615700, 4179600;  615500, 
4180100;  615100,  4180500;  614800. 
4180800;  614400.  4180900. 614100, 
4181100;  614600.  4181500;  614700. 
4181500;  614700. 4181700;  614900. 
4181700;  615200,  4181400;  615400, 
4181300;  615500,  4181200;  615500, 


4181100;  615600,  4181100;  615700, 
4181300; 615800, 4181200;  616000. 
4180600;  616000.  4180500;  616200. 
4180200;  616200.  4179900;  615900. 
4179900; 615900.  4179700;  616200. 
4179500;  retimiing  to  616200.  4179000. 

(7)  Subunit  2 A:  Merced.  California. 
[Reserved) 

(8)  Subunit  2B:  Merced.  California. 
[Reserved] 

(9)  Subunit  2C:  Merced,  California. 
[Reserved] 

(10)  Unit  3:  San  Luis  Obispo  Coimty, 
California.  From  USGS  1:24,000 
quadrangle  maps  Chimineas  Ranch, 
McKittrick  Siunmit.  Painted  Rock,  and 
Simmler,  California,  land  boimded  by 
the  following  UTM  11  NAD  83 
coordinates  (E,  N):  247900,  3894600; 
245800, 3895500;  243500,  3896000; 
242700,  3896400;  242200,  3897600; 
240100,  3898900;  239500.  3899300; 
239300,  3899600;  238300, 3900400; 
237900. 3900300;  236100.  3901000; 
235800, 3901300;  235800,  3902300; 
235500.  3903500;  234800.  3904400; 
233000.  3904900;  231800,  3905800; 
231600, 3907000; 231900, 3908800; 
231800,  3909400;  229400.  3910200; 
227200. 3911200;  227300.  3913400; 
228100,  3913800;  229000,  3913900; 
231900,  3913200;  233300,  3913200; 
234300,  3912900;  235100,  3912100; 
235300, 3911200;  233900,  3910100; 
233700, 3909700;  235300.  3909000; 
235700.  3908500;  237200,  3907500; 
237700,  3906300;  238200,  3905800; 
239100. 3905200;  239100,  3904900; 
242800.  3902600;  244400.  3901300; 
244400.  3901000;  244700.  3900700; 
244800. 3899100;  245400.  3898800; 
247200.  3896600;  248200,  3895000; 
returning  to  247900.  3894600. 

(11)  Maps  follow  of  critical  habitat 
units  1  and  3  (respectively)  for  longhom 
fairy  shrimp. 
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BIUJNG  COOE  431»-55-C 

Vernal  Pool  F  dry  Shrimp  {Branchinecta 
lyncbii 

(1)  Critical  1  tabitat  units  are  depicted 
for  Jackson  Cc  unty,  Oregon;  Shasta, 
Tehama,  Glen  a,  Colusa,  Placer,  Napa, 
Contra  Costa,  Mameda,  Amador,  San 
Joaquin,  Stanislaus,  Mariposa,  Fresno, 
Tulare,  Kings,  San  Benito,  Monterey, 
San  Luis  Obis  }o,  Santa  Barbara,  and 
Ventina  Coun  ies,  California  on  the  map 
below: 

(2)  The  prin  lary  constituent  elements 
of  critical  hab  tat  for  vernal  pool  fairy 
shrimp  are  th<  habitat  components  that 
provide: 

(i)  Vernal  p(  lols,  swales,  and  other 
ephemeral  we  tlands  and  depressions  of 
appropriate  si  jes  and  depths  that 
typically  beco  me  inundated  during 
winter  rains  a  id  hold  water  for 
sufficient  lenj  ths  of  time  necessary  for 
vernal  pool  fa  ry  shrimp  incubation, 
reproduction,  dispersal,  feeding,  and 
sheltering,  inc  luding  but  not  limited  to. 
Northern  Har(  pan.  Northern  Claypan, 
Northern  Volcanic  Mud  Flow,  and 
Northern  Basalt  Flow  vernal  pools 
formed  on  a  v  uiety  of  geologic 
formations  an  1  soil  types,  but  which  are 
dry  during  th(  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  geoi^-aphic,  topographic,  and 
edaphic  featui  es  that  support 
aggregations  c  r  systems  of 
hydrologicalli  interconnected  pools, 
swales,  and  ol  her  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surrounding  liplands  that  together  form 
hydrologicallj  and  ecologically 
functional  units  called  vernal  pool 
complexes.  Tlese  features  contribute  to 
the  filling  and  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inundation,  wi  ater  quality,  and  soil 
moisture  for  v  smal  pool  crustacean 
hatching,  gro\  ^h  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

(3)  Existing  manmade  features  and 
structures,  sui  ;h  as  buildings,  roads, 
railroads,  airports,  nmways,  other  paved 
areas,  lawns,  md  other  urban 
landscaped  ai  sas  do  not  contain  one  or 
more  of  the  pi  imary  constituent 
elements.  Fed  eral  actions  limited  to 
those  areas,  ti  erefore,  would  not  trigger 
a  consultatior  under  section  7  of  the  Act 
unless  they  m  ay  affect  the  species  and/ 
or  primary  co  istituent  elements  in 
adjacent  critic  ai  habitat. 

(4)  Critical  labitat  does  not  include 
the  following  lands  although  they  may 
fall  within  th(i  legal  descriptions  below: 

(i)  Lands  w  thin  the  following 
California  coi  nties:  Butte,  Madera, 
Merced,  Sacri  mento,  and  Solano; 


(ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Subunit  lA:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Shady  Cove,  Oregon, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  513900, 
4709700;  513600,  4709700;  513600, 
4709800;  513500,  4709800;  513500, 
4710000;  513700,  4710000;  513700, 
4710300;  513200,  4710300;  513200, 
4710600; 513100,  4710600;  513100. 
4710800;  514300.  4710800;  514300, 
4710300;  514100,  4710300;  514100, 
4709900;  513900,  4709900;  returning  to 
513900,  4709700. 

(6)  Subunit  IB:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Shady  Cove,  Oregon, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  513900, 
4707000; 513600, 4707000;  513600, 
4707300;  513700,  4707300;  513700, 
4707400; 513800, 4707400; 513800, 
4707500; 513400,  4707500:  513400, 
4708000;  514700,  4708000;  514700, 
4707700; 514600,  4707700;  514600, 
4707600;  514200,  4707600;  514200, 
4707500;  514100,  4707500;  514100, 
4707300;  514000,  4707300;  514000, 
4707200;  513900,  4707200;  returning  to 
513900.  4707000. 

(7J  Subunit  IC:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Shady  Cove,  Oregon, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  512000, 
4706600; 511800,  4706600;  511800, 
4706700;  511300,  4706700;  511300, 
4706800;  511200.  4706800;  511200. 
4706900;  511100,  4706900;  511100, 
4707000;  511000,  4707000;  511000, 
4707200; 511100,  4707200;  511100, 
4707300; 511200,  4707300;  511200, 
4707400; 511100,  4707400;  511100. 
4707500;  511200,  4707500;  511200, 
4707600; 511400,  4707600;  511400, 
4707700; 511600,  4707700;  511600, 
4707800;  511800.  4707800;  511800, 
4707300;  511900,  4707300;  511900, 
4706800;  512000,  4706800;  returning  to 
512000, 4706600. 


(8)  Subunit  ID:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  maps  Eagle  Point  and  Shady 
Cove,  Oregon,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  515900,  4706700;  515900, 
4707000;  516200,  4707000;  516200, 
4706900;  516300,  4706900;  516300, 
4706700; 516400, 4706700;  516400, 
4706800; 516500,  4706800;  516500, 
4707000; 516700,  4707000;  516700. 
4706900;  516900,  4706900;  516900, 
4707000; 517000,  4707000;  517000, 
4707100; 517100,  4707100;  517100, 
4706900; 517400,  4706900;  517400, 
4706700:  517300,  4706700; 517300, 
4706500; 517200,  4706500;  517200, 
4706400;  517100,  4706400;  517100, 
4706300; 516700, 4706300; 516700, 
4705600;  516500,  4705600;  516500, 
4705500; 516600,  4705500;  516600, 
4705400;  516700,  4705400;  516700, 
4704800; 516600,  4704800;  516600, 
4704600: 516300.  4704600;  516300, 
4704500; 516400,  4704500;  516400, 
4704400; 516500, 4704400;  516500, 
4704300;  515800,  4704300;  515800, 
4704600:  516000,  4704600;  516000, 
4704700: 515500,  4704700;  515500, 
4704800;  515400,  4704800;  515400, 
4705100;  515500,  4705100;  515500, 
4705200;  515700, 4705200;  515700, 
4705300; 515800, 4705300;  515800, 
4705900;  515700,  4705900;  515700, 
4706200;  515600,  4706200;  515600, 
4706400;  515500,  4706400;  515500, 
4706500; 515100,  4706500; 515100, 
4706700; 515000,  4706700;  515000, 
4706900; 514700,  4706900;  514700, 
4707000; 514600,  4707000; 514600, 
4707200;  514700,  4707200;  514700, 
4707300; 515000,  4707300; 515000, 
4707200; 515100,  4707200;  515100, 
4707100; 515200,  4707100;  515200, 
4707000;  515300,  4707000;  515300, 
4706800; 515400,  4706800;  515400, 
4706700; 515500, 4706700; 515500, 
4706600; 515600, 4706600; 515600, 
4706700;  retimiing  to  515900,  4706700; 
excluding  land  bound  by  515900, 
4706700; 515900,  4706500; 516000, 
4706500; 516000,  4706400;  516100, 
4706400; 516100,  4706600;  516000, 
4706600;  516000,  4706700;  returning  to  , 
515900,4706700. 

(9)  Subunit  IE:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  maps  Boswell  Mountain  and 
Shady  Cove,  Oregon,  land  bounded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  510500,  4706000; 
510400, 4706000;  510400,  4706100; 
510300, 4706100;  510300,  4706300; 
510100, 4706300;  510100,  4706400; 
510000, 4706400;  510000,  4706500; 
509800, 4706500;  509800,  4706700; 
510000, 4706700; 510000,  4706900; 
510100, 4706900;  510100,  4707000; 
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510200.  4707000;  510200, 4706900; 
510500, 4706900;  510500,  4707000; 
510600,  4707000;  510600,  4707100; 
510800,  4707100;  510800,  4706900; 
511000, 4706900;  511000,  4706500; 
510700, 4706500; 510700, 4706300; 
510500,  4706300;  retiuning  to  510500, 
4706000. 

(10)  Subunit  IF:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  maps  Eagle  Point  and  Shady 
Cove,  Oregon,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  511400,  4704800;  511200, 
4704800;  511200,  4705000;  511000, 
4705000;  5M000,  4705200;  510900, 
4705200;  510900,  4705300;  510800, 
4705300; 510800, 4705900; 511000, 
4705900;  511000,  4706000;  511300, 
4706000;  511300,  4705900;  511500, 
4705900;  511500,  4705100;  511400, 
4705100;  retxumng  to  511400,  4704800; 
excluding  land  bound  by  511300, 
4705300;  511300,  4705500;  511200, 
4705500;  511200,  4705300;  returning  to 
511300,  4705300. 

(11)  Subunit  IG:  Jackson  Coimty, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Eagle  Point,  Oregon, 
land  boimded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  517700, 
4704000;  517200,  4704000;  517200, 
4704100;  517100,  4704100;  517100. 
4704300;  517000,  4704300;  517000, 
4704700;  516900,  4704700;  516900, 
4704900; 517000,  4704900;  517000, 
4705000;  517100,  4705000;  517100, 
4705100; 517600, 4705100;  517600, 
4705000; 517800,  4705000;  517800, 
4704900; 517900, 4704900;  517900, 
4704800;  519100,  4704800;  519100, 
4704700;  519300.  4704700;  519300, 
4704600; 519400, 4704600;  519400, 
4704300;  519100,  4704300;  519100. 
4704200; 518600, 4704200;  518600, 
4704100;  517900,  4704100;  517900, 
4704200;  517700,  4704200;  returning  to 
517700,4704000. 

(12)  Subunit  2A:  Jackson  Coimty, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Eagle  Point,  Oregon, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  514300, 
4698400;  513400,  4698400;  513400, 
4698500; 513300, 4698500; 513300, 
4698600; 513400,  4698600;  513400, 
4698700; 513500, 4698700;  513500, 
4698800;  513700, 4698800;  513700, 
4699000; 513800,  4699000;  513800, 
4699100; 513900,  4699100;  513900, 
4699200; 514200,  4699200;  514200, 
4698800; 514300, 4698800;  514300, 
4698900; 514400, 4698900;  514400, 
4699000;  514900, 4699000; 514900, 
4698900; 515100,  4698900;  515100, 
4699100; 515200,  4699100;  515200, 
4699000;  515500, 4699000; 515500, 
4698800; 515600,  4698800;  515600, 
4699000;  515700,  4699000;  515700, 


4698900;  515800,  4698900;  515800, 
4698500;  515500.  4698500;  515500, 
4698700;  515400,  4698700;  515400, 
4698600; 515300,  4698600;  515300, 
4698500;  515100.  4698500;  515100, 
4698600;  514900,  4698600;  514900, 
4698500;  514400,  4698500;  514400, 
4698600;  514300,  4698600;  returning  to 
514300, 4698400. 

(13)  Subunit  2B:  Jackson  Coimty, 
Oregon.  From  USGS  1:24,000 
quadrangle  maps  Brownsboro  and  Eagle 
Point,  Oregon;  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  520800,  4694400;  520700, 
4694400;  520700,  4694500;  520500, 
4694500;  520500,  4694600;  520400, 
4694600; 520400,  4694700;  520300, 
4694700;  520300,  4694800;  519900, 
4694800;  519900.  4694900;  519500, 
4694900;  519500,  4695200;  519400, 
4695200;  519400, 4695600; 519300, 
4695600;  519300,  4695800;  519200, 
4695800;  519200,  4695900;  519100, 
4695900;  519100,  4696000;  519000, 
4696000;  519000,  4696200;  519300, 
4696200;  519300,  4696300;  519100, 
4696300;  519100,  4696400;  518900, 
4696400;  518900,  4696500:  518800, 
4696500; 518800, 4696400;  518600, 
4696400;  518600,  4696700;  518500, 
4696700;  518500,  4696800;  518400, 
4696800;  518400, 4696900;  518300, 
4696900;  518300,  4697000;  518200, 
4697000; 518200,  4697100;  518100, 
4697100; 518100,  4697200;  517600. 
4697200;  517600,  4697300;  517300. 
4697300; 517300.  4697400;  517100. 
4697400;  517100,  4697600;  517000, 
4697600;  517000,  4697800;  516900, 
4697800; 516900, 4698400;  517300, 
4698400;  517300,  4698300;  517500, 
4698300;  517500,  4698200;  517600, 
4696200; 517600,  4698300;  517900, 
4698300; 517900, 4697800;  518500, 
4697800;  518500,  4697700;  518600, 
4697700;  518600,  4697600; 518800, 
4697600;  518800,  4697700;  519100, 
4697700;  519100,  4697600;  519300, 
4697600; 519300,  4697500;  519400, 
4697500;  519400,  4697400;  519500, 
4697400;  519500,  4697300;  519700, 
4697300; 519700,  4697200;  519800, 
4697200;  519800,  4697100;  520000, 
4697100;  520000,  4696800;  519900, 
4696800;  519900,  4696700;  520400, 
4696700; 520400, 4696600;  520500, 
4696600; 520500, 4696300;  520400, 
4696300;  520400,  4696100;  520500, 
4696100:  520500,  4696200;  520600, 
4696200; 520600,  4696100;  520700. 
4696100;  520700.  4695900;  520600, 
4695900;  520600,  4695800;  520500, 
4695800;  520500,  4695500;  520700, 
4695500; 520700, 4695400;  520800, 
4695400;  returning  to  520800,  4694400. 

(14)  Subunit  2C:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Eagle  Point,  Oregon, 


land  bounded  by  the  follovdng  UTM  10 
NAD  83  coordinates  (E,  N):  516100, 
4697400;  515000,  4697400;  515000, 
4697800;  515200,  4697800;  515200. 
4697700;  515300.  4697700;  515300. 
4697800;  516100.  4697800;  returning  to 
516100.  4697400. 

(15)  Subunit  2D:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Eagle  Point,  Oregon, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  516200, 
4696200;  515900,  4696200;  515900, 
4696900; 516100,  4696900;  516100, 
4697000;  516500,  4697000;  516500, 
4697100;  516800.  4697100;  516800, 
4697200;  517000,  4697200;  517000, 
4697100;  517200,  4697100;  517200. 
4697000;  51 7300,  4697000;  51 7300,    '. 
4696900; 517400,  4696900;  517400. 
4696600;  517200,  4696600;  517200, 
4696700;  516800.  4696700;  516800, 
4696600;  516300,  4696600;  516300. 
4696500;  516200,  4696500;  returning  to 
516200,  4696200. 

(16)  Subunit  2E:  Jackson  County, 
Oregon.  From  USGS  1:24.000 
quadrangle  map  Eagle  Point.  Oregon,"  ' 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  515200, 
4695800;  515000,  4695800;  515000, 
4695900; 514500,  4695900;  514500, 
4695800;  514300,  4695800;  514300, 
4695900;  514200.  4695900;  514200, 
4696000;  514100,  4696000;  514100, 
4695900;  514000,  4695900;  514000, 
4695800;  513900,  4695800;  513900, 
4695900;  513800,  4695900;  513800, 
4696600;  513500,  4696600;  513500, 
4696800;  515600.  4696800;  515600; 
4696600;  515500,  4696600;  515500, 
4696400; 515100,  4696400;  515100, 
4696300;  515200,  4696300;  515200, 
4695800;  excluding  land  bound  by 
514700,  4696300;  514700,  4696500; 
514500,  4696500;  514500,  4696400; 
514300, 4696400;  514300,  4696500; 
514200,  4696500;  514200,  4696400; 
514100,  4696400;  514100,  4696300; 
returning  to  514700,  4696300. 

(1 7)  Subunit  3A:  Jackson  Coimty, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Eagle  Point,  Oregon, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  511600, 
4698900; 511600,  4699000;  511400, 
4699000; 511400,  4699100;  511100, 
4699100;  511100,  4699200;  510700, 
4699200;  510700,  4699300;  510600, 
4699300; 510600,  4699500;  510900, 
4699500;  510900,  4699600;  511200, 
4699600;  511200,  4699700; 511300. 
4699700;  511300.  4699900;  511400, 
4699900:  511400,  4700000;  511500, 
4700000:511500,  4699900;  511600,    - 
4699900;  511600,  4699800;  511700, 
4699800;  511700,  4699900;  511900, 
4699900;  511900,  4698900;  returning  to 
511600.  4698900. 
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(18)  Subuni'  3B:  Jackson  County. 
Oregon.  From  USGS  1:24,000 
quadrangle  mi  tps  Eagle  Point  and  Sams 
Valley,  Oregon,  land  bounded  by  the 
following  Un  A  10  NAD  83  coordinates 
(E.  N):  5116001.  4698900;  511600, 
4698600; 511^00,  4698600;  511300, 
4698700; 51i;  00,  4698700;  511200, 
4698600;  511(00,  4698600;  511000, 
4698500: 510;  00, 4698500; 510700, 
4698600;  510!  00.  4698600;  510500, 
4698500;  509«  00.  4698500;  509600, 
4698100;  509^  00.  4698100;  509400, 
4698000:  509^00,  4698000;  509200, 
4697800; 509300,  4697800;  509300, 
4697600;  509^  00,  4697600;  509400, 
4697200;  509!  00.  4697200;  509500, 
4697000;  510:  00, 4697000;  510100, 
4697100;  51i:  00,  4697100;  511700. 
4697000; 511< 00, 4697000;  511900, 
4696400;  510(  00,  4696400;  510800. 
4696300;  510(  00,  4696300:  510600," 
4696400:  510:  00,  4696400;  510300, 
4696500;  509!  00,  4696500;  509700, 
4696600;  509<  00,  4696600;  509600, 
4696500;  508<  00,  4696500;  508900, 
4696600:  508(  00,  4696600;  508600, 
4696700;  508-^  00.  4696700:  508400, 
4696800;  508;  00,  4696800;  508300, 
4696900;  508:  00,  4696900;  508200, 
4697000;  508:  00,  4697000;  508100. 
4697100;  508(  00.  4697100; 508000, 
4697300;  508: 00.  4697300;  508100, 
4697600;  508^  00,  4697600;  508400, 
4697700;  508(  00,  4697700;  508600. 
4697800:  508!  00, 4697800;  508500, 
4698000;  508-!  00,  4698000:  508400, 
4698400;  508!  00,  4698400;  508500, 
4698500: 508<  00,  4698500;  508800, 
4698600;  508<i00,  4698600:  508900, 
4698300;  509(  00,  4698300:  509000, 
4698400;  509:  00,  4698400;  509100, 
4698600;  509:  00,  4698600;  509200, 
4698700;  509!  00. 4698700;  509500, 
4698900;  509«  00.  4698900;  509800, 
4699000;  510:  00,  4699000;  510100, 
4699100;  511(00,  4699100;  511000, 
4699000;  51i:)00.  4699000;  511300. 
4698900;  51l600,  4698900;  excluding 
land  bound  b  508600,  4697100; 
508600, 4697:  00,  508500.  4697300; 
508500,  4697  00;  returning  to  508600, 
4697100;  and  excluding  land  bound  by 
509100,  4697(0;  509100,  4697800; 
508800,  46971  00;  508800,  4697700; 
returning  to  5  )9100,  469700. 

(19)  Subunit  3C:  Jackson  County. 
Oregon.  From  USGS  1:24.000 
quadrangle  m  ip  Sams  Valley,  Oregon, 
land  bounded  by  the  following  UTM  10 
NAD  83  coorc  inates  (E,  N):  508300, 
4695000;  5071 ,00,  4695000;  507800, 
4695200;  507-  00.  4695200;  507400. 
4695400:  506^00. 4695400:  506900, 
4695800;  506l00,  4695800:  506800, 
4695900;  506'  tOO,  4695900;  506400, 
4695800:  505i  lOO,  4695800;  505600, 
4696000;  505U00, 4696000;  505800. 


4696700: 506200,  4696700;  506200, 
4696800;  506100,  4696800;  506100, 
4697300;  506200,  4697300;  506200, 
4697600;  506800,  4697600;  506800, 
4697500;  506900,  4697500;  506900, 
4697300;  506800,  4697300;  506800. 
4697200; 506700,  4697200;  506700. 
4696700;  507000.  4696700;  507000, 
4697000;  506900,  4697000;  506900, 
4697200; 507000,  4697200;  507000, 
4697400; 507100,  4697400;  507100, 
4697500; 507200,  4697500;  507200, 
4697400;  507300,  4697400;  507300, 
4697300;  507400,  4697300;  507400, 
4697100; 507500, 4697100; 507500. 
4697000;  507600,  4697000;  507600. 
4696900;  507700.  4696900;  507700. 
4696700;  507900,  4696700;  507900, 
4696000:  508300,  4696000;  returning  to 
508300,  4695000. 

(20)  Subunit  4A:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Sams  Valley,  Oregon, 
land  bounded  by  the  following  UTM  10 


NAD  83  coordinates  (E,  N) 
4701300; 508400,  4701300 
4701500; 508300,  4701500 
4701900; 508200,  4701900 
4702000;  508100,  4702000 
4702100;  508000,  4702100 
4702200;  507900,  4702200 
4702300;  507800,  4702300 
4702400;  507700,  4702400 
4702500:  507600,  4702500 
4702400;  507500,  4702400 
4702300;  507300,  4702300 
4702200; 507400,  4702200 
4702100; 507600,  4702100 
4702000;  507700.  4702000 
4701800:  507800.  4701800 
4701700; 507900.  4701700 
4701400; 507700.  4701400 
4701500;  507600,  4701500 
4701600:  507300,  4701600 
4701700:  507100,  4701700 
4701800:  507000.  4701800 
4701900:  506900,  4701900 
4702000: 506800,  4702000 
4702200:  506700,  4702200 
4702400;  506600,  4702400 
4702500;  506500,  4702500 
4702700; 506600.  4702700 
4702900;  506700,  4702900 
4703100:  506800,  4703100 
4703400;  507000,  4703400 
4703500;  507200,  4703500 
4703400: 507300,  4703400 
4703300;  507800,  4703300 
4703200;  507900,  4703200 
4703100; 508000,  4703100 
4703000;  508100,  4703000 
4702900; 508200,  4702900 
4702800: 508300,  4702800 
4702700;  508400,  4702700 
4702500;  508500,  4702500 
4702300:  508600,  4702300 
4701900;  508800,  4701900 
4701500;  508700,  4701500 


508600. 
508400. 
508300. 
508200, 
508100. 
508000. 
507900, 
507800, 
507700. 
507600, 
507500. 
507300. 
507400. 
507600. 
507700. 
507800. 
507900, 
507700. 
507600. 
507300, 
507100, 
507001). 
506900. 
506800. 
506700, 
506600. 
506500. 
506600. 
506700. 
506800, 
507000. 
507200, 
507300. 
507800, 
507900, 
508000. 
508100. 
508200. 
508300. 
508400. 
508500, 
508600. 
508800, 
508700, 


4701400:  508600,  4701400;  returning  to 
508600, 4701300. 

(21)  Subunit  4B:  Jackson  County, 
Oregon.  From  USGS  1:24,000 
quadrangle  map  Sams  Valley.  Oregon, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  504000, 
4698900;  503800,  4698900;  503800, 
4699000; 503700, 4699000; 503700. 
4699400: 503800.  4699400; 503800. 
4699800; 503700.  4699800;  503700. 
4700900;  503800,  4700900;  503800, 
4700800; 503900,  4700800;  503900, 
4700700; 504000, 4700700; 504000, 
4700600;  504300,  4700600;  504300, 
4700500; 504400, 4700500; 504400, 
4699500;  504200,  4699500;  504200. 
4699200; 504100.  4699200;  504100. 
4699100;  504000.  4699100;  returning  to 
504000. 4698900. 

(22)  Unit  5:  Shasta  County.  California. 
From  USGS  1:24.000  quadrangle  maps 
Balls  Ferry.  Cottonwood.  Enterprise, 
and  Palo  Cedro.  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  564200,  4480900; 
563600. 4480900;  563300,  4481000; 

562900, 4480900; 
562400, 4481500; 
562300, 4482400: 
561900, 4482800; 
561500, 4483700; 
560700,  4485400; 
560800,  4486700; 
561200,4487000; 
561600, 
562500, 
562900, 
563300. 


563100.  4480900 
562500, 4481200 
562400,4481700 
562000,  4482500 
561800, 4483300 
561000. 4484000 
560700,  4486500 
561000, 4486900 
561300.  4487600 
562000,  4487900 
562700.  4487100 
563200, 4487200 
563300. 4486700 
564300,  4484700 
564500, 4484100 
564600,  4483700 
564400,  4483100 
564100, 4482600 
564300,  4482400 
564200,  4482200 
564000, 4482100 
564200,  4480900 


4487900; 
4487400; 
4487200; 
4487000; 

563800,  4486400; 

564300. 4484400; 

564500.  4483800; 

564600. 4483400; 

564100,  4482800: 

564300. 4482600; 

564300.  4482300; 

564100,  4482100; 

564200,  4481800; 

excluding  land  bound 
by  562900,  4482600;  562900.  4485000; 
562100, 4485000;  562100. 4485372; 
562100, 4485400;  561700,  4485400; 
561700, 4485400;  561700,  4485779; 
561700,4485800:561300,4485800; 
561300, 4484100;  562100,  4484100; 
562300, 4484010;  562300, 4484000; 
562300,  4483803;  562300,  4483800; 
562304, 4483794;  562500,  4483500; 
562500, 4483500;  562400.  4483500; 
562400, 4483500;  562400,  4482600; 
returning  to  562900,  4482600. 
(23)  Unit  6:  Tehama  Coxmty. 
California.  From  USGS  1:24.000 
quadrangle  maps  Coming,  Gerber. 
Henleyville,  Red  Bluff  East,  Red  Bluff 
West,  West  of  Gerber,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  555200,  4423600; 
555100, 4423600;  555000,  4423600; 
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554600.  4424900; 
557200, 4426300; 
558300,  4426500: 
558200. 4428200; 
557400. 4429300; 
558600, 4430000; 
'  560000,4431600; 
558300, 4432000; 
557400, 4432600; 
558400,  4433600; 
557500,  4433800; 
555100, 4434800; 
557000,  4436200; 
557000, 4439000; 
553200, 4437000; 
554500, 4438100; 
556500,  4439800; 
558500,  4442600: 
557400. 4442900; 
556800, 4443400; 
558000,  4443700; 
559800, 4443900; 
559700.  4443500; 
559900, 4443400; 
560500,  4443500; 
561000,  4443700; 
562400, 4444000; 
562600, 4444100; 
562900,  4444500; 
563400,  4444400; 
563700, 4444400; 
564200,  4443800; 
564200, 4443400; 
564000,  4443200; 
564100, 4443000; 
564100,  4442700; 
564200,  4442600; 
564400. 4443100; 
564700,  4443400; 
565500, 4443300: 
566100,  4442900; 
566100,  4442400; 
565800, 4441900; 
566000,  4441500; 
565500,  4441000; 
565400, 4440200; 
566100, 4439000: 
566500,  4439900: 
566000, 4440600; 
567900,  4441200; 
568400,  4440400; 
568700, 4439100; 
570200,  4438100; 
569000,  4438300; 
567800.  4438400; 
567400,  4438200; 
567000, 4438000; 
566800, 4437400; 
566200, 4438200; 
565400. 4438000; 
564200,  4437800; 

563600.  4437600; 
563400,  4436900; 
563200,  4436600; 
563200,  4435800: 
563700, 4436100: 
564500. 4436500; 
564900,  4436400; 


555100,  4425600 
557800,  4426800 
559500,  4428300 
557800,  4428500 
558000. 4429900 
558600,4431100 
559200,  4431900 
557400,  4432200 
558400,  4433100 
557800, 4433600 
557300,  4434400 
555100, 4435400 
557900,  4439000 
554600, 4437400 
553200,  4437600 
555400,4439700 
556500,  4441800 
558500.  4443000 
557000,  4443000 
557500,  4444300 
558400. 4443700 
559800,  4443700 
559700,  4443200 
560000,  4443500 
560700,  4443600 
561700.4443900 
562500,  4444100 
562600,  4444500 
563400,  4444500 
563500, 4444400 
563800.  4443800 
564300,  4443600 
564100,  4443200 
564000,  4443000 
564100,  4442800 
564100,  4442600 
564300,  4442900 
564400,  4443400 
565200,  4443400 
565800, 4442900 
566200,  4442500 
566100,  4442100 
566000,  4441600 
565400,  4441200 
565400,  4440800 
565400. 4439000 
566100.  4439300 
566400.  4440400 
567500,  4441200 
568700,  4440600 
568300, 4439900 
569500.  4439400 
569400. 4438200 
568600, 4438400 
567600, 4438400 
567000. 4438100 
566800.  4437700 
566200. 4437400 
565900.  4438400 
564200.  4438000 
563900,  4437800 

563400.  4437400 
563400.  4436600 
563200. 4436200 
563500,  4435800 
564200,  4436400 
564700,  4436500 
564900.  4436200 


564800.  4435800;  565100.  4435800; 
564800.  4435500;  564500,  4435500; 
564400, 4435400; 564200,  4435200; 
564100.  4435000;  563800.  4434900; 
563600.  4434700;  563500,  4434500; 
563400, 4434500;  563200,  4434200; 
563600,  4434200;  563600.  4432600; 
563700,  4432600;  563500,  4432100; 
564500, 4432000; 564500,  4431500; 
565400.  4431500;  565400.  4431400; 
567000,  4431300;  567000.  4430700; 
566800, 4430500; 567400,  4430500; 
567500,  4429600;  566800,  4429600: 
566300. 4429600;  566100,  4429700; 
566100, 4429100; 566000,  4429200; 
565800,  4429300;  565500,  4429200; 
565300, 4429200; 565100,  4429000; 
564600,  4429000;  564300,  4428700; 
564000,  4428700;  563700,  4428500; 
563700,  4428200;  564100,  4428200; 
564600, 4428200;  565500,  4428300; 
566600, 4428100; 566600,  4428000; 
567000,  4428000;  567100,  4427900; 
567300,  4427200;  566900.  4427200; 
566100. 4426900;  566000.  4426700; 
565500.  4426700:  565^400.  4426600; 
564800.  4426600;  564800,  4426200; 
564800. 4425900; 563700.  4425800; 
562600,  4425100;  5iB2300.  4425000; 
562100, 4425000:  562000. 4425000; 
561800,  4424900;  561700.  4424800; 
561600. 4424800;  561500.  4424800; 
561300,  4424800;  561200,  4424800; 
560900.  4424900;  560700.  4424900; 
560400. 4425000; 560100. 4424900; 
559800,  4424800;  559800,  4424500; 
559700, 4424400;  559400,  4424300; 
559300,  4424400;  559200.  4424500; 
559100, 4424500; 558900,  4424700; 
558700, 4424800; 558300, 4424800; 
558100,  4424800;  557900,  4424600; 
557700, 4424500;  557300,  4424300; 
557000, 4424200; 556800, 4424100; 
556600,  4424100;  556100, 4424000; 
555900. 4424000;  555800,  4423900; 
555900, 4423800;  555800.  4423800; 
555500,  4423800:  555400.  4423800; 
555300.  4423700;  returning  to  555200. 
4423600. 

(24)  Unit  7:  Butte  and  Tehama 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Acorn 
Hollow,  Campbell  Mound,  Foster 
Island,  Nord,  Richardson  Springs, 
Richardson  Springs  NW.  and  Vina, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N): 

(i)  Start  at  592400,  4416700;  592500, 
4416600;  592500,  4416000;  592000, 
4416000;  592000,  4415800;  592500, 
4415800:  593800,  4416300;  594100, 
4416300; 594400. 4416300;  594400. 
4415800; 594900, 4415800;  594900, 
4416300;  595500.  4416300;  595500. 
4416490;  595900.  4416500;  596000. 
4416500;  596100. 4416400;  596200. 
4416500;  596300,  4416600;  596400. 
4416700;  596500. 4416700; 596500, 


4416800; 

4416400: 

4415200; 

4415500; 

4414600; 

4413800; 

4413900; 

4413600: 

4411900; 

4413300; 

4411800; 

4411700: 

4410700; 

4410800; 

4410400: 

4410000; 

4409800; 

4409500; 

4409400: 

4409200; 

4409100; 

4408800; 

4408200; 

4408300; 

4408500; 

4408200; 

4408500; 

4408600; 

4409200; 

4409300; 

4409600; 

4409500: 

4409900; 

4410400; 

4410200; 

4409900; 

4409400; 

4409100: 

4409000; 

4408600; 

4409000; 

4409500; 

4409800: 

4409600; 

4409500; 

4409400; 

4408600; 

4408800; 

4408900; 

4409200; 

4409400: 

4409800; 

4410600: 

4411300: 

4412000; 

4413500; 

4414000: 

4414700; 

4415300: 

4415600; 

4415800; 

4416000; 

4415900; 

4415700; 

4415400; 

4415100; 

4416200; 

4417000; 


596600, 

597100, 

597100, 

598100, 

597600, 

597300, 

598400, 

597400, 

598300, 

598900. 

599400, 

599800, 

599100. 

598800, 

598300, 

598000, 

597600. 

597300, 

596900, 

596700, 

596000, 

595700, 

594300, 

594000, 

593400. 

593300. 

592900, 

593100, 

593200, 

592900, 

593100, 

593200, 

593300, 

592900, 

592600, 

592500, 

591500, 

591700, 

591500. 

590900, 

590800, 

591200, 

590500, 

590300, 

590000, 

590400, 

590100, 

589900, 

589300, 

589400, 

589300, 

589700, 

588400, 

588100, 

588100, 

588300. 

588500. 

589200. 

589400. 

589700, 

590000. 

589900, 

589100. 

588800, 

588600, 

588200. 

588300, 

589100. 


4416800: 

4415600; 

4415000; 

4415200; 

4414400: 

4413300; 

4413900; 

4411900: 

4412700; 

4413300; 

4411700; 

4411000; 

4410800; 

4410600: 

4410100; 

4409900: 

4409600: 

4409500: 

4409200; 

4409100; 

4408900; 

4408800. 

4408200; 

4408400; 

4408200; 

4408500; 

4408600; 

4409200: 

4409300; 

4409500; 

4409500; 

4409800: 

4410400; 

4410200; 

4410000; 

4409700; 

4409400; 

4409000; 

4408600; 

4408900; 

4409400; 

4409500; 

4409800: 

4409500; 

4409400; 

4409000; 

4408600; 

4409000; 

4408900; 

4409200; 

4409400; 

4409800; 

4410600; 

4411400; 

4413300; 

4413900; 

4414600; 

4415000; 

4415500; 

4415800; 

4415900; 

4416000; 

4415800; 

4415500; 

4415100; 

4416000; 

4416600: 

4417400; 


597100, 

596800, 

597800, 

597600, 

597300, 

598200, 

598400. 

597600, 

598500. 

598900. 

599800, 

599300, 

599000, 

598500, 

598100, 

597700, 

597500, 

597100, 

596800. 

596200. 

595900, 

595500. 

594100, 

593600, 

593300, 

592900, 

593000, 

593200, 

592900, 

593100, 

593200, 

593300, 

593100, 

592600, 

592500, 

591700. 

591700. 

591500, 

590900, 

590700. 

591000, 

591100, 

590300, 

590100, 

590300, 

590500, 

590100, 

589500. 

589300, 

589400, 

589300, 

589700, 

588300, 

588100, 

588200, 

588500. 

589200. 

589200. 

589700. 

589900. 

590000, 

589400, 

589000, 

588700. 

588200. 

588300. 

588800, 

589200, 


46770         Federal  Register /Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations 


4417600 
4417900 
4418200 
4419800 
4416400 
4415100 
4414500 
4414300 
4413900 
4413600 
4414700 
4413800 
4413700 
4413600 
4413700 
4414200 
4415000 
4416400 
4416900 
4417200 
4417400 
4417600 
4418000 
4418200 
4418400 
4418300 
4418500 
4418700 
4419100 
4419500 
4419700 
4419900 
4420300 
4420600 
4421100 
4421600 
4422100 
4422300 
4422400 
4422900 
4423700 
4424200 
4424800 
4425500 
4425800 
4426000 
4426100 
4426300 
4429900: 
4429500 
4428000 
4426400 
4424400 
4422100 
4421800 
4421500 
4420900 
4420400 
4420400 
4420800 
4420300 
4419700 
4419100 
4419000 
4418700 
4418000 
4417900 
4417300 


58<  200, 
58<i300, 
58<i300, 
58(000, 
58:200, 
58:300, 
58:200, 
58(900, 
58(  200, 
58;  800, 
58;  300, 
58;  200, 
58-!  600, 
58^  200, 
58;  200. 
58:  700, 
58;  000, 
58; 900, 
58;  700, 
58;  900, 
58;  700, 
58;  600, 
58;  600, 
58;  700, 
58:  400, 
58;  100, 
58;  000, 
58:  100, 
58;  100. 
58;  100, 
58;  100, 
58; 200, 
58;  100, 
58:  200, 
58;  900, 
58:  300, 
58:  900, 
58^  200, 
58^  400. 
58;  100, 
58;  800, 
58«  100, 
58(800. 
58:400. 
58:500, 
58:700, 
58:900, 
58(200, 
58(900, 
58<600, 
58<i800, 
59(1500, 
59:  500, 
59:  700, 
59:000, 
59;  500, 
59J8OO, 
59^300. 
59;  100, 
59' 400, 
59;  800, 
59:600, 
59:  600, 
59' 300, 
59-200, 
59' 100, 
59I1IOO, 
59!  800, 


4417700 
4418100 
4418300 
4417000 
4415500 
4415000 
4414400 
4414000 
4413700 
4413600 
4414700 
4413700 
4413600 
4413500 
4413400 
4414600 
4415900 
4416700 
4417000 
4417300 
4417500 
4417700 
4418100 
4418300 
4418300 
4418400 
4418600 
4418900 
4419300 
4419600 
4419800 
4420000 
4420500 
4420800 
4421500 
4422000 
4422100 
4422300 
4422500 
4423400 
4423900 
4424200 
4424900 
4425600 
4425900 
4426100 
4426200 
4426500 
4429500 
4428600 
4427100 
4425300 
4423300 
4421900 
4421800 
4421400 
4420600 
4420500 
4420500 
4420600 
4420000 
4419400 
4418900 
4418800 
4418300 
4417900 
4417800 
4416600 


589300, 
589400, 
590700. 
587500. 
587200, 
587300, 
587100, 
586400, 
586000, 
585800, 
585300, 
584800. 
584400, 
584000, 
583000, 
583500, 
583000, 
582800. 
582700. 
582800, 
582700, 
582600. 
582600, 
582500, 
582200, 
582100. 
582100. 
582200. 
582200, 
582000, 
582100, 
582200, 
582200. 
582300, 
582900, 
583400, 
584100, 
584300, 
584600. 
585600. 
585800, 
536600. 
587300, 
587500, 
587600, 
587800. 
587900, 
588700. 
589500, 
589500. 
590500, 
591200, 
591600, 
591900, 
593100. 
593700. 
591800, 
592800, 
594000, 
594500, 
593600. 
593200. 
594300. 
594300, 
594100, 
594700, 
595800. 
595100, 


4416500;  594400,  4416500;  594000, 
4416400;  593300.  4416400;  592800. 
4416600;  returning  to  592400,  4416700; 
excluding  land  bound  by  591500. 
4409600;  591600.  4409900;  591400, 
4409900;  591400,  4410200;  591600. 
4410200;  591600.  4410600;  590700. 
4410600;  591400,  4409600;  retiu-ning  to 
59T500.  4409600. 

(ii)  Start  at  602900.  4402100;  602700. 


4402100 
4402700 
4403300 
4403200 
4402700 
4403000 
4403600 
4403700 
4403600 
4403800 
4404000 
4404700 
4404800 
4405100 
4405200 
4405000 
4405400 
4405900 
4406600 
4407400 
4407700 
4407800 
4407500 
4407700 
4407500 
4406800 
4406500 
4406600 
4405900 
4405300 
4404800 
4405300 
4405500 
4405600 
4404800 
4404400 
4404000 
4404100 
4404200 
4404400 
4405200 
4405000 
4404800 
4405800 
4406000 
4407200 
4407500 
4407900 
4408400 
4408800 
4408100 
4406700 
4406000 
4405600 
4405200 
4404900 
4404200 
4404000 


602300 

601800 

601000 

601100 

600300 

600200 

599700 

599400 

598100 

597800 

596600 

596900 

596600 

596700 

596200 

596100 

596500 

595400 

595800 

596100 

596400 

596800 

597300 

597900 

598100 

597800 

597300 

597500 

597600 

598400 

598200 

598500 

598700 

598900 

598900 

599200 

599500 

600100 

600400 

599800 

599500 

599600 

599100 

598900 

598500 

59830a, 

598300 

598900 

600200 

600300 

600400 

599500 

601200 

602000 

602500 

603300 

605200 

605600 


. 4402600 
, 4403300 
,  4403400 
,  4403100 
,  4402700 
, 4403200 
, 4403600 
, 4403700 
, 4403600 
,  4403800 
,  4404400 
, 4404700 
, 4404800 
, 4405200 
, 4405000 
,  4405400 
,  4405900 
. 4405900 
, 4406600 
, 4407400 
, 4407800 
, 4407500 
, 4407700 
, 4407500 
,  4407100 
,  4406700 
,  4406700 
, 4406100 
, 4405100 
. 4404700 
. 4405300 
, 4405400 
. 4405400 
,  4405600 
.  4404400 
. 4404000 
, 4404200 
. 4404200 
. 4404400 
,  4405200 
, 4405100 
. 4404800 
, 4405700 
, 4406100 
, 4406300 
, 4407200 
, 4407700 
, 4408100 
,  4408900 
, 4408400 
, 4407600 
. 4406200 
, 4405600 
, 4405500 
, 4405200 
, 4404700 
. 4404200 
, 4403600 


602300, 
601200. 
601000. 
601100, 
600300. 
600200. 
599600, 
599200, 
597900, 
597000, 
596600, 
596900, 
596600. 
596500, 
596100, 
596500, 
595600, 
595400, 
595800, 
596300, 
596800, 
597300, 
597600, 
598100, 
597700, 
597500, 
597100, 
597100, 
598000. 
598500. 
598400. 
598600. 
598800. 
598900. 
599000. 
599300. 
599700. 
600400, 
599800, 
599600, 
599600, 
599100, 
599000. 
598700. 
398500. 
598300. 
5^8800, 
599200, 
600300, 
600000. 
599500. 
600300. 
601800. 
602200. 
602700. 
604500. 
605600, 
605100, 


4403300;  604700,  4403400;  604500, 
4403300; 604475,  4403175;  604400, 
4403100; 604300,  4403100;  604200, 
4403000;  604100,  4402900;  604000. 
4402900;  603800.  4402800;  603800. 
4402600;  603600. 4402400;  603400, 
4402400;  603200.  4402500;  603100, 
4402400;  602900.  4402400;  returning  to 
602900.  4402100. 

(25)  Unit  8:  Glenn  and  Tehama 
Counties,  California.  From  USGS 
1:24.000  quadrangle  maps  Black  Butte 
Dam  and  Kirkwood,  California,  land 
boiuided  by  the  following  UTM  10  NAD 
83  coordinates  (E.  N):  563400.  4405400; 


563200.  4405700 
561400,  4406200 
560600,  4406300 
560400.  4406600 
560800. 4406950 
561200.  4407300 
565500,4411300 
568400. 4410500 
570500. 441140Q 
571400. 4411500 
572100, 4410900 
571800, 4409600 
570200,  4409000 
569700, 4409300 
569800, 4407700 
569800.  4406100 
569400.  4405500 
568300. 4405900 
567200. 4405500 
564600.  4405800 
563700, 4405600 


562800, 4405800; 
560900, 4406200;  , 
560500,  4406400; 
560400,  4406900; 
560800, 4407300; 
561200,4411300; 
565500.  4410500; 
568400,4411400; 
570800,4411700; 
571500,4411000; 
572100,4410100; 
570500,  4409000; 
570200,  4409300; 
569700,  4409000; 
569900,  4407000; 
569800, 4405500; 
568600,  4405900; 
567500,  4405500; 
565000.  4405500; 
564100, 4405800; 
retviming  to  563400, 


4405400. 

(26)  Unit  9:  Butte  County.  California. 
[Reserved] 

(27)  Unit  10:  Colusa  and  Glenn 
Counties.  California.  [Reserved] 

(28)  Unit  11:  Yuba  County.  California. 
From  USGS  1:24,000  quadrangle  maps 
Browns  Valley  and  Wheatland, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  632400.  4329000;  631300, 
4329000; 631300.  4329200;  631600, 
4329200; 631600,  4329800;  631900, 
4329800;  631900,  4330600;  632800. 
4330600; 633000. 4330900;  633000. 
4331300; 633100. 4331500;  633500, 
4331700; 633800,  4331500;  633800, 
4332200; 635000, 4332200;  635000. 
4329900; 633800,  4329900;  633600. 
4330100;  633300, 4330100;  633300. 
4330300; 632700,  4330100;  632400, 
4329900;  returning  to  632400,  4329000. 

(29)  Unit  12:  Placer  and  Sacramento 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Citrus 
Heights,  Lincoln,  Pleasant  Grove,  Rio 
Linda,  Roseville,  and  Sheridan, 
(California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N): 

(i)  Start  at  4309600;  640200.  4306200; 
640100, 4306200;  640200,  4306700; 
640000, 4306800;  639900,  4306700; 
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639600, 

639200, 

639000, 

638300, 

637500. 

639000, 

639400. 

639800, 

639400, 

639700. 

640500, 

640900. 

641200, 

641900. 

642000. 

642100. 

642900. 

643300. 

644000. 

645400, 

646100. 

647500. 

646800. 

646500. 

646100, 

645900. 

646500, 

646300, 

646400. 

646800, 

646800, 

647100, 

647400, 

647300. 

646800. 

646900. 

647300. 

648300. 

647900. 

647900. 

647600. 

646900. 

647200. 

647800, 

647800. 

646800, 

647400. 

647600. 

648000, 

647200, 

646700. 

646600. 

646100. 

646400. 

645600, 

645600. 

644400, 

643900. 

643300, 

643000. 

642900. 

642600. 

642100. 

641500. 

642000, 

642300. 

642200. 

641400, 


4306700; 

4306900; 

4306800; 

4306600; 

4307400; 

4308300; 

4309600; 

4309300; 

4309800; 

4310300; 

4310700; 

4311000; 

4311200; 

4311500; 

4310900; 

4310800; 

4310500; 

4310700; 

4310900; 

4310400; 

4310200; 

4310000; 

4310200; 

4310600; 

4310700; 

4311200; 

4311100; 

4311200; 

4311700; 

4312000; 

4312500; 

4312800; 

4312700; 

4312900; 

4312698; 

4313400; 

4314200; 

4313900; 

4312700; 

4311500; 

4311300; 

4311400; 

4311300; 

4311200; 

4311000; 

4310900; 

4310800; 

4310800; 

4310700; 

4309700; 

4309100; 

4308800; 

4308200; 

4307100; 

4306700; 

4308400; 

4308300; 

4307400; 

4308900; 

4308900; 

4308200; 

4307500; 

4307200; 

4307500; 

4307600; 

4308900; 

4308300; 

4310500; 


639500.  4306900 
639200. 4306800 
638700, 4306600 
638300,  4307400 
637500,  4308200 
639000. 4309600 
639400.  4309300 
639800.  4309800 
639400.4310400 
639900,  4310300 
640500,4311000 
641000,4311200 
641200,4311500 
642100, 4311000 
642000,4310800 
642100,4310300 
642900,  4310600 
643700.  4310500 
644300,  4310400 
645800, 4310200 
646300,  4310000 
647500.4310200 
646500. 4310300 
646600,4310700 
645900, 4310800 
646100,  4311100 
646500.4311200 
646300,  4311400 
646800.4311700 
646900.  4312100; 
647000,  4312600 
647300.  4312800 
647400.  4312800 
647100.  4312900 
646800.  4313000 
647100,4313800 
648300.  4314200 
647900,4313400 
648000,4312500 
647700. 4311500 
647300,4311400 
646900,4311300 
647500, 4311200 
647900,4311100 
646900,4311000 
646800, 4310800 
647500, 4310900 
647800, 4310700 
648000,  4309700 
647200,  4309200 
646700, 4308800 
646100,  4309100 
646400,  4307900 
646400,  4306700 
645600, 4307100 
644400,  4308400 
643900,  4308300 
643700,  4307400 
643100, 4308500 
642700,  4308900 
642800,  4308100 
642300.  4307400 
641500, 4307200 
642000.  4307500 
642300,  4307600 
642200,  4308900 
641500,  4308300 
640900,  4310500 


640700, 4310400;  640500,  4310400; 
640500, 4309800;  640300,  4309800: 
640300,  4309700; 640500,  4309700; 
640600, 4306700; 640500, 4306300; 
returning  to  640200.  4306200. 

(ii)  Start  at  644400.  4306700;  644400. 
4307000;  644500. 4307000; 644600, 
4306900;  644600,  4306700;  returning  to 
644400. 4306700. 

(iii)  Start  at  647700.  4301800;  647700, 
4301300;  648100.  4301200;  648300, 
430M00;  648400,  4301300;  648500, 
4301200;  648300.  4301100;  648200. 
4301000;  648200,  4300300;  648400. 
4300300;  648400, 4299000;  648600. 
4299000; 648900. 4298800; 649200. 
4298100;  649600.  4298100;  649700, 
4297900;  649200,  4297400;  649100, 
4297600;  648900.  4297500;  649000, 
4297200; 649000.  4297100;  647900. 
4297100;  647900.  4297300;  648500. 
4297700;  648500.  4297900;  648300, 
4297900;  648300,  4298100;  648400, 
4298200;  648400.  4298300;  648300. 
4298400;  648200,  4298400;  648100. 
4298300;  648000.  4298200;  648200, 
4298100;  648200,  4297900;  647600, 
4297900;  647600,  4299300;  646800, 
.  4299300; 646800, 4299700;  646900, 
4299700;  646900,  4300300;  646800, 
4300500; 645800, 4300500;  645800, 
4300200; 646600, 4300300;  646500, 
4300200;  646500,  4299700;  646300. 
4299700;  646300.  4299400;  646400. 
4299400;  646400.  4299300;  646400. 
4297200; 645800, 4297200;  645800. 
4296435;  645800.  4296300;  645800, 
4296100; 645700,  4296100;  645600, 
4296000;  645500.  4296100;  645300, 
4296000;  645200,  4296000;  645200. 
4296100; 645100. 4296100;  645000, 
4296200;  645200,  4296200;  645400, 
4296300;  645600,  4296400;  645700, 
4296700; 645700.  4297000;  643300. 
4297000; 643300, 4295300;  643800, 
4295400;  643200. 4295000;  642500. 
4295000; 642600, 4290000;  642400, 
4289800;  641600,  4289500;  640500, 
4289500;  640500,  4289400;  640200, 
4289400;  640200.  4289900;  639700, 
4289900;  639700.  4289400;  639500, 
4289400;  639400,  4289500;  637300, 
4289500;  637300.  4288400;  636700. 
4288400;  636700, 4288000;  636600. 
4288000;  636500.  4287700;  635700, 
4287700;  635600,  4288900;  634900, 
4289000;  634500,  4288700;  634500, 
4288300;  634100,  4288500;  634000, 
4288700;  634500,  4289100;  633400, 
4289100;  633300,  4288700;  632800, 
4288700;  632800,  4289200;  633100, 
4289200; 633500. 4289500;  633800, 
4289500; 633800. 4289700;  634100. 
4289900; 634100.  4290398;  634200. 
4290400;  634200, 4290500;  634400, 
4290600;  634100,  4290800;  633800, 
4290800;  633700,  4290900;  633700, 
4291300; 633800. 4291200;  634900, 
4291200;  634900,  4290500; 635000, 


4290400; 

4290400; 

4290100; 

4290400; 

4292300; 

4292800; 

4293000; 

4293100; 

4294300; 

4294500; 

4295500; 

4295700; 

4295300; 

4294900; 

4295300; 
,  4295400; 

4295800; 

4296900; 

4298500; 

4300100; 

4299800; 

4298700; 

4298500; 

4298300; 

4298000; 

4297800; 

4297800; 

4297600; 

4297300; 

4296900; 

4297200; 

4297200; 

4297800; 

4297600; 

4298400; 

4298300; 

4298500; 

4300000; 

4300900; 

4300100; 

4301000; 

4301700; 

4302100; 

4302300; 

4301800; 

4302500; 

4302700; 

4301900; 

4301900; 

4302100; 

4302400; 

4302800; 

4303000; 

4303400; 

4303500; 

4304400; 

4304600; 

4304900; 

4305000; 

4306700; 

4307100; 

4306800; 

4306700; 

4305900; 

4305400; 

4305200; 

4305100; 

4305100; 


635700, 

636300, 

637200, 

638100, 

638300, 

638300, 

638800, 

639000, 

638600. 

637300. 

638100, 

638700, 

638300. 

638900. 

639500, 

640000. 

639500. 

639300, 

640000. 

639500, 

639300. 

639100, 

638800, 

638700, 

638500, 

638100, 

637800, 

637200, 

636900, 

635600. 

634300. 

633600. 

634200. 

635200, 

635500. 

635600. 

635800. 

636000. 

637700. 

639200. 

640000, 

637700. 

638600. 

639900, 

640800. 

641200. 

641600. 

642200. 

643400. 

644300. 

644400. 

643600. 

643200. 

642700. 

642800. 

644000. 

644300, 

644100. 

644000. 

642800. 

644100. 

644200. 

644400. 

644700. 

644800, 

645100, 

645200, 

645600. 


4290400; 

4290100; 

4290200; 

4290700; 

4292500; 

4292800; 

4293000; 

4293100; 

4294300; 

4294400; 

4295500; 

4295700; 

4295300; 

4294900; 

4295300; 

4295400; 

4296100; 

4296900; 

4298500; 

4300100; 

4299800; 

4298700; 

4298500; 

4298100; 

4297800; 

4297700; 

4297800; 
4297600; 

4297100; 

4297200; 

4297100; 

4297200; 

4297800; 

4297700; 

4298500; 

4298300; 

4298500; 

4300100; 

4300900; 

4300100; 

4301000; 

4301700; 

4302100; 

4302200; 

4301800; 

4302700; 

4302200; 

4302200; 

4301400; 

4302300; 

4302600; 

4302800; 

4303000; 

4303400; 

4304000; 

4304400; 

4304900; 

4305000; 

4306700; 

4306900; 

4307100: 

4306800; 

4306700; 

4305900; 

4305400; 

4305200; 

4305000; 

4305100; 


636100, 

637000, 

637200, 

637900. 

638200. 

638300. 

638800. 

638900. 

638300. 

637300, 

638200, 

638700, 

638300. 

638900. 

639500. 

640000, 

639500, 

639300, 

640000, 

639500, 

G39300, 

639000, 

638700, 

638500, 

638200. 

638000, 

637600, 

637200, 

636300, 

635100. 

634400, 

633600, 

634200, 

635200, 

635500. 

635600, 

635800, 

636000. 

637700, 

639200, 

640000. 

638100, 

639100, 

640000, 

640800. 

641500, 

641900, 

642800, 

643700. 

644400. 

644400. 

643600. 

643200, 

642600, 

643600, 

644300. 

644100. 

644000, 

642400, 

643600, 

644100, 

644200, 

644400, 

644700, 

644800. 

645100, 

645400, 

646100, 


46772    Federal  Register /Vol.  68.  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations 


4304500;  64«100.  4305100;  646200, 
4305100; 64(400, 4304700;  647000. 
4304700:  647200, 4304400;  647700. 
4304500;  64^500,  4303700;  647400. 
4303500; 645400,  4303500;  645300, 
4303700;  645100,  4303700;  644800, 
4303600;  64^900,  4303100;  644700, 
4303000;  644700, 4302500;  644500, 
4302300;  644500.  4301900;  644700, 
4301900;  64'  800,  4302000;  644900, 
4302100;  64!  100.  4302100;  645300. 
4302300;  641  600,  4302300;  646000. 
4302600:  64(200.  4302600;  646500, 
4302900; 64(600,  4303100;  646800. 
4303100;  64(800,  4303200;  647000, 
4303200; 64; 100,  4303300;  647200. 
4303300;  64!  300.  4303400;  647400. 
4303400; 64! 400. 4303200;  647500. 
4303200;  64;  500,  4303500;  648200, 
4303500;  641  400,  4303400;  648300, 
4303300;  64)1500,  4303200;  648600, 
4303200; 641  700, 4303100;  648600, 
4303000;  641  200.  4303000;  648100, 
4302900;  64!  700,  4302900;  returning  to 
647700,  430  800;  excluding  land  bound 
by  640300. 4  294900;  640300,  4294200; 
641000,  429'  200;  641000,  4294900; 
returning  to  )40300,  4294900. 

(30)  Unit  13:  Sacramento  Coimty, 
California.  [I  :eservedl 

(31)  Unit  14:  Amador  and  Sacramento 
Coimties.  Ca  ifomia.  From  USGS 
1:24,000  quadrangle  maps  Carbondale, 
Clay,  Goose  >eek,  and  Sloughhouse, 
California,  U  nd  bounded  by  the 
following  U"M  10  NAD  83  coordinates 
(E,  N):  6689C  0,  4255600;  669300, 
4255400;  671 1600,  4255800;  671500, 
4256400; 67  700, 4256000;  671900. 
4256000;  67: 1200,  4255600;  672400. 
4255600;  67:700,  4256400;  673200, 
4256400;  67:;800,  4255100;  672800. 
4254800; 67:  100, 4254900; 673800, 
4254900;  67-000,  4254600;  674000, 
4254400;  67'i500.  4254000;  674500. 
4253700;  67'HOO,  4253500;  674100, 
4252900;  674300,  4252300;  674500. 
4251900; 674500,  4251600;  673400, 
4251500;  67^300,  4251400;  673300. 
4251200;  67*900.  4251000;  674000. 
4250500; 674300, 4250000;  674300, 
4249800;  674200. 4249700;  673900. 
4249700;  671600,  4249900;  672500. 
4249900:  671900,  4250200;  671300. 
4250200;  67ilOO,  4250500;  671000. 
4250500;  67ioOO,  4249800;  670700, 
4249800; 67^700, 4249500;  670800, 
4249300; 676800,  4249000;  670900. 
4248900; 670900,  4248500;  670500. 
4248300; 670500, 4248125;  670400, 
4248100;  67^400,  4248000;  670100. 
4248000; 670100,  4247800:  670500. 
4247500; 67il00, 4247500;  671600, 
4247700; 67^800,  4247600; 671900, 
4247300;  67^900. 4247100;  671500, 
4246800;  67J600,  4246600;  671800. 
4246000;  67i300,  4245300;  670800, 
4245000; 676oOO,  4244200;  670000. 
4244100;  67  )500.  4243800;  670200, 


4243400 
4243200 
4242600 
4243000 
4242100 
4241900 
4241800 
4241600 
4242000 
4241600 
4241700 
4242700 
4242300 
4242200 
4242100 
.4241300 
4241000 
4240900 
4240800 
4240600 
4240900 
4240400 
4240000 
4239600 
4239300 
4239200 
4239900 
4241600 
4242000 
4241600 
4242300 
4243000 
4243100 
4243800 
4243900 
4244800 
4245300 
4245500 
4245200 
4245275 
4245700 
4246500 
4246300 
4246400 
4247300 
4247500 
4247100 
4248300 
4249600 
4250200 
4249500 
424900C 
4248800 
4248700 
4248600 
4248900 
4248900 
4248500 
4248300 
4247900 
4248500 
4248200 
4248000 
4247800 
4247200 
4249000 
4249000 
4249500 


670200. 
670400. 
671200. 
671600, 
669800. 
668900. 
668500, 
668200, 
667900. 
667400. 
665400, 
665000. 
664800, 
664700, 
664500, 
664000, 
663500, 
663400, 
663300, 
663100, 
662800, 
662700, 
662500, 
662100, 
661700, 
661400, 
661500. 
661500, 
662200, 
662900, 
662500, 
662900, 
663400. 
663000. 
662700, 
663000, 
663800, 
664400, 
664600. 
665000, 
664900, 
663900, 
662200, 
661700. 
661800, 
660850. 
659500. 
660000, 
660000. 
659400, 
659300, 
659100, 
659100. 
658800, 
658500, 
658200, 
658300, 
658500, 
658400, 
658000. 
656300, 
656100, 
656000. 
655200. 
654700. 
655100, 
656300, 
657200, 


4243300 
4243100 
4242900 
4242700 
4242100 
4241900 
4241600 
4241700 
4242000 
4241800 
4241700 
4242700 
4242300 
4242200 
4242100 
4241300 
4241000 
4240800 
4240600 
4240900 
4240500 
4240000 
4239600 
4239400 
4239300 
4239000 
4239900 
4241900 
4242000 
4241600 
4242300 
4243100 
4243800 
4243900 
4244700 
4244900 
4245300 
4245600 
4245200 
4245300 
4246500 
4246700 
4246300 
4246400 
4247500 
4247100 
4247300 
4248300 
4249900 
4249700 
4249200 
4248900 
4*48700 
4248600 
4248800 
4249000 
4248700 
4248400 
4247900 
4248500 
4248900 
4248100 
4247800 
4247200 
4248750 
4249000 
4249700 
4250200 


670300. 

670600. 

671600. 

670700. 

669300. 

668700. 

668400. 

668000. 

66740(). 

666400. 

665400, 

665000,' 

664800, 

664600, 

664500, 

664000, 

663500, 

663300. 

663100, 

662800, 

662700, 

662500. 

662100. 

662000. 

661700, 

661400, 

661500. 

661700, 

662200, 

662800, 

662600. 

663400, 

663000, 

662500, 

662850. 

663100, 

663900, 

664500. 

664900. 

664900, 

664400, 

662500, 

662100, 

662000. 

660900, 

659700. 

659500. 

659900, 

659900, 

659400, 

659100, 

659200, 

658900, 

658600. 

658400, 

658200, 

658500, 

658400, 

658100, 

656700. 

655900. 

656100, 

655200, 

654700, 

654700, 

655800, 

656600, 

656700, 


4251100; 657700,  4251100;  657700, 
4251500; 656700,  4251400;  656700, 
4252100;  656500.  4252300;  656500, 
4252600; 657000,  4253700;  657400, 
4254600;  657800,  4254300;  657800, 
4254200; 658900, 4253500;  659000, 
4253500; 659300,  4253300; 660000. 
4254500; 660100. 4254800;  660200. 
4254900;  660300.  4255200;  660600, 
4255300; 660700.  4255400;  660800, 
4256000; 660600.  4256200;  660300. 
4256100;  660000.  4256200;  659800, 
4256300; 659850, 4256450;  659900, 
4256600; 660200, 4256500;  660300, 
4256800; 660600,  4256700; 660800. 
4256800; 660600,  4257000;  660700. 
4257500; 660600, 4257600; 660600, 
4258000;  659900,  4258000;  659900, 
4258100;  659700,  4258300;  659700, 
4258500; 659600.  4258800;  659700, 
4259100;  660100,  4259300;  660300, 
4259100;  660500.  4259100;  660600, 
4259300; 660800,  4259300;  661300, 
4259800; 661600,  4259700;  661600, 
4259300; 661800,  4259300;  661800, 
4259100; 662200,  4259100;  662200, 
4259600;  662400,  4259600;  662700, 
4259100; 662900,  4258900;  662800, 
4258700; 662700,  4258500;  662000. 
4258100; 661500,  4257700;  661200, 
4257100; 661600,  4256700;  662000, 
4256700; 661900, 4256400;  661800. 
4256100; 661800, 4255800;  661600, 
4255600; 662100, 4255400;  662300, 
4255800; 663100,  4255800;  664100. 
4256600; 664500,  4257000;  664800, 
4257500; 664800,  4257800;  665100. 
4258100; 665100.  4258500;  665400. 
4258700; 665900,  4258800;  666500. 
4258800; 666700,  4258600;  666600, 
4258200; 666300,  4258000;  666100, 
4257400; 666000. 4257300;  666000, 
4257D00; 666400, 4257000;  666500, 
4257600; 666800,  4257600:  666900, 
4257400; 666900,  4257100;  666700, 
4256900; 666800,  4256700;  666700, 
4256300; 666600.  4256100;  667200. 
4256100; 667400. 4256300; 667600. 
4256300; 667800.  4256100;  667900, 
4256300; 668100, 4256300;  668400, 
4255900;  retiuning  to  668900,  4255600. 

(32)  Unit  15:  Solano  County, 
California.  {Reserved] 

(33)  Unit  16:  Solano  County, 
California.  [Reserved] 

(34)  Uriit  17:  Napa  County,  California. 
From  USGS  1:24,000  quadrangle  map 
Cuttings  Wharf,  (]alifomia,  land 
bounded  by  the  foUowring  UTM  10  NAD 
83  coordinates  (E,  N):  562800.  4228500; 
562500, 4228500;  561500,  4228900; 
561300, 4229000;  560800,  4229200^ 
560600,  4229600;  560400,  4230200; 
560500.  4230600;  560500,  4230900; 
560800,  4231200; 561400,  4231200; 
561400, 4230700; 561600, 4230600; 
561900,  4230600;  562100,  4230800; 
562500, 4230800;  563200,  4230900; 
563200, 4230600;  563800,  4229500; 
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564100, 4229600; 564300,  4229200; 

563200, 4228900; 563000,  4228900; 

retimiing  to  562800,  4228500. 
(35)  Unit  18:  San  joaquin  and 

Stanislaus  Counties,  California.  From 

USGS  1:24,000  quadrangle  maps 

Farmington,  Linden,  Peters,  and  Valley 

Springs  SW,  California,  land  bounded 

by  the  following  UTM  10  NAD  83 

coordinates  (E,  N):  677400,  4201600; 

675800, 4201600; 675700,  4203000; 

675900, 4203000; 675900,  4203200; 

675700,  4203200;  675700,  4204800; 

672500,  4204700;  672500.  4205600; 

672800,  4205800; 672800,  4206300; 

672100,  4206300;  672100,  4206500; 

671800,  4206500;  671600,  4206700; 

671600, 4207100; 673200, 4207100; 

673200,  4207396;  674000,  4207400; 

674000,  4207700;  674700,  4207500; 

674700,  4207200; 675100,  4207200; 

675600, 4207400;  675600,  4208100; 

675300, 4208100;  675300,  4208000; 

674500,  4208000; 674400,  4208100; 

674200,  4208200;  673900,  4208400; 

673900,  4208700;  674800,  4208800; 

674700,  4209300; 674600, 4209300; 

674600, 4209600;  673900,  4209600; 

673900, 4209800;  673500.  4209700; 

673200.  4209600;  673200,  4209500; 

673100, 4209500; 673100.  4211900; 

673500. 4211800; 673900,  4211700; 

673900,  4211400; 674100.  4211400; 
674100.  4211500;  674300,  4211500; 
674300.  4211600;  674900.  4211400; 
675200. 4211500;  675200.  4211700; 
675300.  4211800;  675300,  4211900; 
675500,  4211900;  675500,  4212400; 
676000,  4212400;  676600,  4211200; 
676300,  4211200; 676400,  4211000; 
676300, 4210600;  676200,  4210500; 
676100, 4210500; 675800,  4210300; 
675600,  4210200;  675700,  4210000; 
675900,  4209700;  675900,  4209600; 
676500. 4209600; 676700.  4210100; 
676700,  4210800;  677200.  4211300; 
678700, 4211300; 678800,  4210500; 
680200. 4210400; 680200.  4209700; 
681100.  4209700;  681800,  4210300; 
682900. 4210100;  682900,  4209600; 
681500, 4209100; 681300, 4208500; 
680800. 4208400:  680800,  4206100; 
680500, 4205700; 680400. 4205100; 
679700.  4204600;  679700,  4203305; 
679200. 4203300;  679200.  4203400; 
679000. 4203400; 679000. 4203300; 
678500, 4203300;  678400,  4203100; 
678300,  4203100; 678300,  4203000; 
678400, 4202900; 678400,  4202700; 
677700. 4202200; 677700.  4202200; 
677600. 4201700; 677500,  4201700; 
retimiing  to  677400,  4201600. 

(36)  Subunit  19A:  Contra  Costa 
County.  California.  From  USGS  1:24,000 
quadrangle  maps  Antioch  South  and 
Brentwood,  California,  land  bounded  by 
the  following  UTM  10  NAD  83 
coordinates  (E.  N):  611400.  4193400; 
610900,  4193500;  610200,  4193700; 


609900,  4193900;  609700,  4194000; 
609100,  4194000;  608100,  4194300; 
608500.  4194900;  608400,  4195100; 
608600,  4195300; 608600, 4195900; 
609600,  4195900;  609500.  4195600; 
609200. 4195100;  609200.  4195000; 
609300, 4194900;  609900,  4194800; 
610200, 4194800;  610500,  4195100; 
611200,  4195900;  612100,  4196300; 
612500,  4195900;  611700,  4194500; 
611700,  4194300;  returning  to  611400, 
4193400. 

(37)  Subunit  19B:  Contra  Costa 
County,  California.  From  USGS  1:24,000 
quadrangle  maps  Byron  Hot  Springs  and 
Clifton  Court  Forebay,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  622300,  4190400; 
622400,  4189900;  623000.  4189300; 
622900.  4188700;  622200,  4188700; 
622100,  4188800;  621900,  4189000; 
621700, 4189300; 621400, 4189700; 
621200,  4190000; 621200,  4190400; 
621100,  4190400;  621100,  4188700; 
620900, 4188700;  620600,  4188400; 
620400, 4188600; 620400, 4188100; 
620500,  4187900;  620600,  4187800; 
620700,  4187700;  620900,  4187700; 
621100, 4187500;  620500,  4187100; 
620500,  4186900;  621300.  4187281; 
621600.  4187400;  622000,  4187000; 
622400, 4186400;  622600,  4186100; 
622500,  4186000;  622500,  4185800; 
622000,  4185300;  621200,  4185300; 
621000, 4185500;  620800,  4185500; 
620500,  4185200;  620200, 4185300; 
619900,  4185600;  619600,  4185500; 
618200. 4186600;  618100.  4187100; 
617700. 4187400; 617800, 4187900; 
618200.  4188100;  618500.  4188300; 
618400. 4188600; 617700, 4188800; 
617400,  4189000; 617400,  4189200; 
618200,  4189500;  618100,  4189800; 
618200, 4190100;  618700,  4190300; 
618700,  4190700; 619000,  4191000; 
619300, 4191100; 619600, 4191100; 
619800,  4190700;  619900,  4190700; 
620100,  4190900;  620400,  4190900; 
620500,  4191200;  621800,  4191200; 
622200,  4190700;  returning  to  622300, 
4190400. 

(38)  Subunit  19C:  Alameda  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Altamont  and 
Livermore,  California,  land  bounded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N):  612400,  4176300; 
612100,  4176300;  612100,  4176400; 
612000,  4176500;  611800,  4176500; 
611600,  4176500;  611600,  4175300; 
611400,  4175300;  611200,  4175400; 
610900, 4175400;  610800, 4175900; 
610400,  4175900;  610300,  4175200; 
610200,  4175100;  610000,  4175000; 
610000,  4174800;  609100,  4175400; 
608600. 4175600;  608400,  4175900; 
610000,  4175900;  610000.  4176500; 
610400.  4176500;  610400,  4178500; 
610800,  4178300;  610800,  4177500; 


610800,  4177200;  611200,  4177200; 
611900,  4176700;  612400,  4176700; 
612400,  4177200;  613300,  4177200; 
613400,  4177000;  613300,  4176900; 
613300,  4176800;  613300,  4176700; 
613200,  4176700;  613200,  4176300; 
613400,  4176300;  613400,  4176200; 
613500,  4176200;  613500,  4176300; 
613600,  4176400;  613700,  4176400; 
613700.  4176600;  614400.  4175500; 
614300.  4175400;  614200,  4175400; 
614100,  4175300;  614000,  4175300; 
613900,  4175200;  613800.  4175100; 
613700.4175100:613700,4175200; 
613600,  4175200;  613600,  4176100; 
613300, 4176100; 613200.  4175900; 
613100,  4175900;  612800,  4176100; 
612700, 4176100;  612500,  4175900; 
612400,  4175900;  returning  to  612400, 
4176300;  and  excluding  land  bound  by 
612400, 4176300;  612500,  4176300; 
612700,  4176300;  612700,  4176400; 
612400,  4176400;  returning  to  612400. 
4176300. 

(39)  Unit  20:  Stanislaus  County, 
California.  (Reserved] 

(40)  Unit  21:  Mariposa,  Merced,  and 
Stanislaus  Coimties,  California.  From 
USGS  1:24.000  quadrangle  maps 
Cooperstown,  La  Grange,  Merced  Falls, 
Montpelier.  Paulsell.  Snelling,  and 
Turlock  Lake.  California,  land  bounded 
by  the  follovdng  UTM  10  NAD  83 
coordinates  (E,  N): 

(i)  Start  at  732200,  4162500;  732700, 
4162700;  733000.  4162600;  733600, 
4162100;  733700.  4161500;  733600. 
4161000;  734600.  4160400;  734800, 
4160200; 734800.  4159500;  734400, 
4158700;  734300.  4158100;  734500, 
4157900;  734700.  4158000;  734900. 
4158300; 735000.  4158800;  735500, 
4158800;  735700.  4158600;  735600. 
4158100;  736200.  4157500;  736800, 
4157300;  736900.  4157100;  736900, 
4156500;  736300,  4156500;  736000, 
4156300;  735500,  4156300;  734100, 
4156900;  733400,  4157100;  731700, 
4156900;  730900,  4156500;  728900, 
4156600;  728700,  4156700; 728700, 
4156800;  728600,  4156900;  728300, 
4156900;  728100,  4156800;  727900, 
4156800;  727100,  4156800;  726900, 
4156600;  726700,  4156500; 726300, 
4156500;  726100,  4156600;  725800, 
4156500;  725600,  4156400;  725500, 
4156300;  725400,  4156200;  725100, 
4156100;  725000,  4156000;  724900, 
4156000;  724800,  4156100;  724300, 
4156100;  724300.  4155700;  723800, 
4155700;  723900, 4155300;  723300. 
4155400;  722700.  4155100;  722700, 
4155400;  722300.  4155400;  722300. 
4156800;  722900,  4156800;  722900, 
4157400;  723500.  4157400;  723500. 
4157000;  723700,  4157000;  723700, 
4156900; 724300.  4156900;  724300, 
4157400;  724200,  4157400;  724100, 
4158200;  723800, 4158200;  723700, 
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4159000 
4159200; 
4159300 
4159300 
4159600 
4159800 
4159900 
4160500 
4160100 
4160500 
4159600 
4159500 
4159500 
4159400 
4159300 
4159000 
4158900 
4158700 
4158500 
4158400 
4158300 
4157900 
4157700 
4157200 
4157300 
4156300 
4156700 
4156300 
4155800 
4155000 
4155100 
4155300 
4155700 
4155800 
4156600 
4157400 
4157600 
4159700 
4160500 
4161100 
4160400 
4160900 
4161000 
4161100 
4161200 
4161100 
4161200 
4161000 
4160600 
4160800 
4160700 
4160300 
4161900 
4163500 
4163100 
4165600 
4166100 
4166000 
4166400 
4166500 
4166700 
4167100 
4166700 
4166300 
4166100 
4166700 
4165600 


722500, 
72^00, 
722J200, 
721J600. 
72-«500, 
72^00, 
721^700, 
72^100, 
72q800, 
719(500, 
7igJ600, 
719500. 
719300, 
719000. 
71^700. 
71flB00, 
718200. 
718300. 
718500, 
718  700, 
71S0OO, 
718700, 

717  800, 

718  000, 
718700, 
717500, 
717100, 
716600, 
716300, 
715900, 
71 E 800, 
715  700, 
71^500, 
71^300, 
715400, 
715500, 
717600, 
718100, 
718400, 
71^800, 
714900, 
715  000, 
715  200. 
71^400, 
71^700, 
71^300, 
71-100, 

71:;  400, 

712600. 
712  900, 
71-!  000. 
711100. 
70<  500, 
70:  900. 

7o: 000. 

70/400, 
70f  500. 
70e  300, 
70(  200, 
70(  300, 
70(  200, 
70(  700, 
70(  800, 
70:  000, 
70:  200, 
70:  800. 
70<  000, 


4159000 
4159200 
4159300 
4159500 
4159800 
4159900 
4160500 
4160100 
4160500 
4160300 
4159600 
4159500 
4159400 
4159400 
4159100 
4158900 
4158800 
4158600 
4158500 
4158400 
4158100 
4157600 
4157400 
4157000 
4156700 
4156300 
4156700 
4156300 
4155700 
4154900 
4155200 
4155400 
4155800 
4156600 
4157200 
4157400 
4157600 
4160200 
4160800 
4161100 
4160400 
4160900 
4161000 
4161100 
4161200 
4161100 
4161100 
4160700 
4160500 
4160800 
4160400 
4161900 
4163500 
4163100 
4165600 
4165800 
4165800 
4166300 
4166500 
4166700 
4167100 
4166700 
4166300 
4166100 
4166700 
4166000 
4165800 


722500. 
722300. 
721600, 
721500, 
721600, 
721700, 
721100, 
720800, 
719500, 
720000. 
719600, 
719400, 
719100, 
718900, 
718600, 
718400, 
718200, 
718400. 
718600, 
718900, 
719000, 
718000, 
717900, 
718400, 
718700. 
717500. 
717100. 
716600, 
716200, 
715900, 
715800, 
715600. 
715400, 
715400, 
715400, 
715500, 
717600, 
718200, 
718700, 
716800, 
714900. 
715000. 
715200, 
714400, 
713700, 
713200. 
713100. 
713400. 
713800, 
714000, 
711100, 
709500. 
707900. 
707000, 
707400, 
706700, 
706200, 
706200, 
706300, 
706200. 
706500, 
706800. 
707000, 
707200, 
707400, 
707800, 
708200. 


4165800 
4165500 
4165300 
4165200 
4165400 
4165100 
4166400 
4166500 
4166500 
4166700 
4166800 
4167800 
4167300 
4167200 
4167000 
4166600 
4166600 
4166300 
4166500 
4166400 
4166200 
4166300 
4166000 
4165800 
4165600 
4165500 
4165300 
4165100 
4165000 
4164800 
4164800 
4164300 
4164300 
4163800 
4163800 
4164000 
4164300 
4164500 
4164800 
4164200 
4163600 
4164000 
4164200 
4163700 
4163300 
4163200 
4163100 
4162800 
4162900 
4163100 
4163500 
4163800 
4164500 
4165300 
4166100 
4166400 
4166900 
4167100 
4167400 
4167300 
4166600 
4166700 
4166800 
4166400 
4166100 
4166200 
4163700 
4164100 


708400 
708200 
708300 
708500 
708800 
710200 
710100 
710000 
709900 
709800 
711000 
712400 
712900 
712600 
711600 
711800 
711900 
712100 
712300 
712500 
712700 
713000 
712700 
712500 
712600 
712300 
712500 
712600 
712600 
712600 
712400 
712800 
713200 
712900 
713500 
713600 
714200 
714500 
714800 
714400 
714500 
715300 
715300 
715000 
714900 
715700 
716000 
716200 
716400 
716600 
716500 
716600 
716700 
717200 
717000 
716400 
716600 
716800 
717500 
718500 
718700 
719300 
719500 
719600 
719900 
720700 
721700 
722400 


. 4165700 
. 4165400 
.  4165200 
.4165300 
, 4165400 
. 4165100 
,  4166400 
, 4166500 
, 4166700 
,  4167100 
, 4167600 
, 4167800 
,  4167300 
, 4166900 
, 4166800 
, 4166500 
,  4166600 
, 4166500 
. 4166400 
, 4166200 
. 4166300 
, 4166100 
, 4165800 
, 4165600 
, 4165400 
, 4165400 
, 4165200 
,4165100 
, 4164900 
, 4164700 
, 4164800 
, 4164500 
, 4164100 
, 4163700 
, 4164000 
, 4164100 
, 4164300 
, 4164800 
,4164700 
, 4164000 
,  4163500 
,4164200 
,  4163900 
,  4163500 
, 4163200 
, 4163200 
, 4162900 
, 4162800 
, 4163000 
, 4163200 
, 4163600 
, 4164100 
, 4164900 
,  4165800 
, 4166400 
, 4166300 
,  4166900 
,4167350 
, 4167400 
,4167100 
, 4166400 
, 4166800 
, 4166500 
,4166100 
, 4166300 
,4166200 
, 4163700 
,4165300 


708400, 
708200, 
708400, 
708600, 
709100. 
710200, 
710100, 
709900, 
709800, 
710200. 
711600, 
712400, 
712900, 
711800. 
711600. 
711800. 
712000. 
712200, 
712500, 
712700, 
712800. 
712800. 
712500, 
712700, 
712400. 
712500, 
712400, 
712600, 
712700, 
712500, 
712400, 
713100, 
712900, 
713100, 
713600, 
713700, 
714400, 
714600, 
714800. 
714400, 
715200, 
715400, 
715100, 
714800, 
715000, 
715900, 
716100, 
716300, 
716500, 
716600, 
716500, 
716800, 
716800. 
717200, 
716600, 
716400, 
716800. 
717000, 
718100, 
718600, 
719100, 
719500, 
719600, 
719800, 
719900, 
720700, 
722400, 
722200, 


4165300;  722200,  4165400;  721500, 
4165400; 721500,  4166100;  721000, 
4166300;  720700,  4166500;  720900, 
4166600;  721000,  4166700;  721100, 
4166900;  721000,  4167000;  720300, 
4167000;  720100,  4166900;  720200, 
4166700;  720200,  4166600;  720100, 
4166500; 720000,  4166500;  719800, 
4166800;  719500,  4167400;  719500, 
4167600; 719700,  4167800;  720500, 
4167800; 720700,  4167700;  720900, 
4167500;  721100,  4167400;  721300, 
4167700; 721700,  4167700;  722000, 
4167600;  722500,  4167600;  722900, 
4167500;  723300,  4167400;  723000, 
4168400;  723000,  4169200;  723300, 
4169700;  723800,  4169800;  724100, 
4169800; 724600,  4169200;  724700, 
4168300; 725100, 4167900;  725300, 
4167200;  726200,  4167100;  726500, 
4166800; 726500,  4166600;  727300, 
4166000; 727700,  4165800;  729000, 
4165800;  730100,  4165400;  730400, 
4165100; 730500,  4164900;  730700, 
4164100; 731300,  4164100; 731700, 
4163800; 731800,  4163400;  732200, 
4162800;  returning  to  732200,  4162500. 

(ii)  Start  at  704200.  4166200;  704000, 
4166200;  703800,  4166400;  703400, 
4166600; 703400,  4166800;  703500, 
4166800;  703600,  4166900;  703700, 
4167000;  703700,  4167200;  704600, 
4167600;  704700,  4167600;  704800. 
4167500;  705000.  4167400;  705300, 
4167400; 705300,  4166400;  705000, 
4166300;  704400,  4166300;  retimiing  to 
704200,  4166200. 

(iii)  Start  at  712600,  4155200;  712600, 
4156800;  712900,  4156800;  712900, 
4157100; 714800,  4157200;  714800, 
4156800;  714300,  4156300;  714200, 
4156200;  714000,  4155500;  714000, 
4155400;  713800,  4155400;  returning  to 
712600,4155200. 

(42)  Unit  22:  Mariposa  and  Merced 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Haystack 
Mtn.,  Indian  Gulch,  Le  Grand,  Merced, 
Merced  Falls,  Owens  Reservoir, 
Plciinsburg,  Planada,  Snelling,  Winton, 
and  Yosemite  Lake,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  745300,  4139300; 
745500, 4139300;  745500,  4137700; 
746600, 4137100;  747300,  4137300; 
747200, 4135800;  747600,  4135300; 
747600, 4134800;  748100.  4134400; 
747800, 4133700;  748400,  4133300; 
748600, 4133900;  749500,  4133400; 
749600, 4132100; 750400, 4131600; 
750100, 4129800;  751700,  4129800; 
751400, 4129700;  751300,  4129700; 
751100, 4129500;  751000,  4129400; 
750900, 4129200;  750800,  4129000; 
750600, 4128900; 750500,  4128800; 
750300,  4128700;  750000,  4128700; 
749900, 4128700;  749600,  4128800; 
749400, 4128600;  749100,  4128500; 
748900, 4128400;  748900,  4128100; 
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748800, 

748500, 

748300, 

748200, 

748000, 

747800, 

747500, 

747200, 

746900, 

746300, 

746200, 

745700, 

744500, 

744400, 

743700, 

744500, 

743700, 

742000, 

742800, 

742900, 

743000, 

743600, 

743500, 

744000, 

742600, 

740900, 

740300, 

741000, 

741900, 

741000, 

741100, 

740200, 

739400. 

737600. 

737300, 

737400, 

736800, 

736800, 

733900, 

733800, 

733000, 

732500, 

730200, 

729900, 

729900, 

730100, 

730300, 

730500, 

730600, 

730600, 

730400, 

729900, 

729700, 

729300, 

729200. 

728800, 

728200, 

727700. 

727400, 

727300, 

727400, 

727300, 

727400, 

726500, 

726400, 

725800, 

724900, 

725500, 


4128000; 

4127600; 

4127300; 

4127000; 

4126700; 

4126700; 

4126200; 

4126000; 

4125900; 

4125700; 

4125500; 

4125100; 

4125300; 

4125200; 

4125800; 

4126200; 

4127000; 

4127200; 

4128600; 

4129100; 

4129200; 

4129500; 

4130700; 

4133400; 

4133500; 

4132200; 

4132600; 

4133500; 

4133900; 

4135800; 

4136400; 

4136700; 

4136400; 

4136700; 

4135900; 

4135200; 

4134800; 

4134400; 

4134200; 

4134900; 

4135000; 

4135800; 

4135600; 
4135700; 
4136700; 
4136600; 
4136600; 
4136800; 
4137000; 
4137300; 
4137500; 
4137700; 
4137600; 
4137800; 
4138500; 
4138700; 
4138800; 
4138500; 
4138300; 
4137800; 
4137600; 
4137500; 
4137400; 
4137200; 
4136400; 
4137200; 
4138800; 
4138700; 


748700, 

748300, 

748300, 

748100, 

747900, 

747700, 

747400, 

747000, 

746600, 

746200, 

745700, 

744500, 

744400, 

743700, 

744500, 

743700, 

742400, 

742000, 

742800, 

743000, 

743400, 

743600, 

743500, 

742700, 

741500, 

740800, 

740300, 

741000, 

741800, 

741000, 

741100, 

739900, 

739400, 

737600, 

737300, 

737200, 

736800, 

736600, 

733900. 

733800, 

733000, 

730300, 

730100, 

729900, 

730000, 

730200, 

730400, 

730600, 

730600, 

730500, 

730300, 

729800, 

729400. 

729300, 

729000, 

728400, 

727900. 

727600, 

727400, 

727300, 

727400, 

727300, 

727400, 

726500, 

725800, 

725000, 

725500, 

725800, 


4127800 

4127500 

4127100 

4126800 

4126700 

4126400 

4126000 

4125900 

4125800 

4125600 

4125500 

4125100 

4125300 

4125200 

4125800 

4126200 

4127000 

4128600 

4129100 

4129100 

4129300 

4130700 

4132200 

4133400 

4132900 

4132600 

4133500 

41339Q0 

4135800 

4136400 

4136700 

4136400 

4136700 

4135900 

4135300 

4135000 

4134600 

4134200 

4134800 

4135000 

4135800 

4135700 

4135600 

4136500 

4136700 

4136600 

4136700 

4136900 

4137200 

4137400 

4137500 

4137700 

4137600 

4138400 

4138400 

4138800 

4138600 

4138400 

4137300 

4137600 

4137500 

4137400 

4137200 

4136500 

4136400 

4137200 

4138800 

4138700 


725800, 

725900, 

726500, 

725800, 

725900, 

725400, 

725100, 

724900, 

724100, 

723400, 

723200, 

723400, 

724000, 

723900, 

723500, 

723400, 

723000, 

723100, 

723300, 

722000, 

721900, 

720800, 

721000, 

721100. 

717800, 

714500, 

715500, 

715800, 

716000, 

716100, 

715900, 

716000, 

716100, 

717700, 

717800, 

717600, 

717600, 

717900, 

718400, 

718700, 

718700, 

718600, 

718700, 

718500, 

718600, 

718300, 

718200, 

718500, 

718600, 

718500, 

718700, 

719000, 

719300, 

719700, 

719800, 

720600, 

720700, 

720900, 

722700, 

723200, 

723200, 

723000, 

723400, 

723600, 

723800, 

723900, 

724000, 

724200, 


4138800; 

4139500; 

4139600; 

4139600; 

4140200; 

4140900; 

4140800; 

4141000; 

4141200; 

4141600; 

4141100; 

4140500; 

4139500; 

4138900; 

4138200; 

4138300; 

4138700; 

4139100; 

4139500; 

4140500; 

4141900; 

4143400; 

4141500; 

4141100; 

4140900; 

4142400; 

4144900; 

4145000; 

4145000; 

4145200; 

4145300; 

4145500; 

4145700; 

4145300; 

4145200; 

4144900; 

4144700; 

4144600; 

4144500; 

4144800; 

4145100; 

4145600; 

4145800; 

4146000; 

4146200; 

4146500; 

4146800; 

4146900; 

4147100; 

4147300; 

4147600; 

4147500; 

4147600; 

4148000; 

4148200; 

4148200; 

4148400; 

4148500; 

4148600; 

4148700; 

4148600; 

4148400; 

4148200; 

4148400; 

4148500; 

4148400; 

4148700; 

4148900; 


725900, 

726500, 

725900, 

725800, 

725900, 

725400, 

725100, 

724900, 

724100, 

723400, 

723200, 

723400, 

724000, 

723900, 

723400, 

723000, 

723000, 

723200, 

722100, 

721900, 

721900, 

720900, 

721000, 

721000, 

717700, 

714500, 

715500, 

715900, 

716100, 

716000, 

715900, 

716000, 

717000, 

717800, 

717800, 

717600, 

717800, 

718200, 

718700, 

718600, 

718700, 

718600, 

718600, 

718500. 

718600, 

718200, 

718300, 

718600, 

718400, 

718500, 

718700, 

719100, 

719600, 

719700, 

720000, 

720600, 

720800, 

722700, 

722900, 

723400. 

723100, 

723200, 

723500, 

723600, 

723800, 

723900, 

724200, 

724300, 


4138800 

4139500 

4139600 

4140200 

4140900 

4140800 

4141000 

4141200 

4141600 

4141100 

4140600 

4139500 

4139400 

4138700 

4138200 

4138300 

4138900 

4139400 

4139500 

4141100 

4143400 

4141800 

4141200 

4141000 

4142500 

4144900 

4145000 

4145000 

4145100 

4145200 

4145400 

4145600 

4145700 

4145300 

4145100 

4144800 

4144500 

4144600 

4144500 

4145000 

4145600 

4145700 

4145900 

4146100 

4146500 

4146600 

4146800 

4147000 

4147200 

4147600 

4147400 

4147700 

4147900 

4148100 

4148200 

4148300 

4148400 

4148500 

4148600 

4148700 

4148500 

4148200 

4148300 

4148500 

4148400 

4148500 

4148500 

4149000 


724300,  4149100; 724500, 4149000; 

724500,  4149300;  724700,  4149400; 

724900,  4149600;  725000,  4149700; 

725000,  4150000;  724900,  4150100; 

725000,  4150200;  725200,  4150200; 

725300, 4150400; 725400,  4150500; 

725400,  4150600;  725100,  4150900; 

724700,  4150900;  724700.  4153400; 

725000,  4153500;  725400,  4153900; 

725600,  4154100;  725800,  4154200; 

726000,  4154300;  726200,  4154000; 

726300, 4153800;  726300,  4153700; 

727800. 4153700;  727800,  4153400; 

727900,  4153400;  727900,  4153500; 

728400,  4153600;  728700,  4153700; 

729000,  4153700;  729000,  4153600; 

729100, 4153500;  729300,  4153400; 

729400,  4153400;  729400,  4153300; 

729300,  4153200;  729500,  4153100; 

729800, 4153100;  729900,  4153200; 

729900,  4154200;  7S©C(00,  4154200; 

730100, 4154300;  730600,  4154300; 

730700, 4154400;  731000,  4154600; 

731200, 4154700;  731500,  4154700; 

731800,  4154900;  732200,  4154900; 

732600,  4154800;  733200,  4154500; 

733400,  4154500;  733700,  4154300; 

734700,  4154300;  734900,  4154600; 

735100,  4154800;  735100,  4154900; 

735500,  4155300;  735600,  4155300; 

735800,  4155500;  736100,  4155900; 

737100, 4155400; 737800,  4155000; 

738200,  4154200;  738300,  4153300; 

739000. 4152800;  739100.  4152200; 

740200,  4151800;  740800,  4151500; 

740800,  4150300;  741100,  4149900; 

741700,  4149400;  742100,  4148500; 

742100,  4147100;  743400.  4146100; 

744000,  4145600;  744400.  4144600; 

744300,  4143900;  743900,  4142700; 

744000,  4142000;  744200,  4141700; 

745500,  4140300;  745500,  4139600; 

745500,  4139500;  745400,  4139400; 
returning  to  745300,  4139300;  excluding 
land  bound  by  727200,  4138700; 
727400, 4138800;  727800,  4138800; 
727900, 4139000; 727900,  4139300; 
728300,  4139600;  728300,  4140700; 
727800,  4140700;  727800,  4141100; 
727400,  4141100;  727500,  4140800; 
727400.  4140700;  727200,  4140700; 
727300,  4140500;  727200.  4140000; 
727000,  4139700;  726800,  4139600; 
726600,  4139600;  726600,  4139500; 
rettiming  to  727200,  4138700;  and 
excluding  land  bound  by  726200, 
4138000;  726200,  4138400;  725800, 
4138400;  725800,  4138500;  725700, 
4138500;  725700,  4138200;  725800, 
4138200;  725800,  4138000;  retiu-ning  to 
726200,  4138000;  and  excluding  land 
bound  by  727000,  4137600;  727000, 
4137800; 727200, 4137900;  727300. 
4138000;  727300.  4138100;  726500, 
4138000;  726500,  4137800;  726800, 
4137800;  726800,  4137600;  returning  to 
727000,  4137600;  and  excluding  land 
bound  by  726700,  4139700;  726800, 
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4139800:  726  900.  4140000;  726900, 
4140100;  726800,  4140200;  726600, 
4140000:  726400.  4140000;  returning  to 
726700,4139700. 

(43)  Subun  it  23A:  Merced  County, 
California.  (F  eserved] 

(44)  Subun  it  23B:  Merced  County, 
California.  [F  eserved] 

(45)  Subun  it  23C:  Merced  County, 
California.  (F  eserved] 

(46)  Subun  it  23D:  Merced  County, 
California.  [F  eserved] 

-     (47)  Subun  it  23E:  Merced  County, 
California.  [F  eserved] 

(48)  Subun  it  23F:  Merced  County, 
California.  (F  eserved] 

(49)  Subun  it  230:  Merced  County, 
California.  [F  eserved] 

(50)  Subun  it  24A:  Madera  County, 
California.  (P  eserved] 

(51)  Subun  it  24B:  Fresno  County, 
California.  Flora  USGS  1:24,000 
quadrangle  n  ap  Friant,  California,  land 
bounded  by  t  le  following  UTM  11  NAD 
83  coordinati  s  (E,  N):  263200,  4089800; 


00 
00 
00 


SOO 
300 


100 
300 


263100,4085  400 
261700, 408S 200 
261600.  4089400 
261300,408*400 
261100,  40881200 
260400.  408 
260100,  408 
259800,  4081 
259300, 4083700 
259600.  40871500 
260100.  408 
259700,  408 
258000.  40881300 
258200.  408gi200 

. 258500,  408 
258700, 408 

'258900,  4089700 
258600.  4089800 
258200. 4089900 
258100,  408^00 
257700,  4083200 
257400, 4089900 
257200,4089200 
256600,  4089700 
256800, 4090000 
256600,  409C|200 
257000,  4091^500 
257100. 4093900 
257300. 4094300 
257400.  4093500 

258900.4096  300 
259100,4097500 

259600.4097  700 
259800.  4097|400 
260200.  409^200 
260600. 4096  800 

-261500,  4099600 
262200.  409Q600 
263100.  409:J200 
263600.  4097200 
264700,  409^300 
263800,  4096500 
263600,  4093900 
263500. 409J  700 


261700.4088800 
261700.4089400 
261500, 4089400 
261300, 4088200 
261100,4087400 
260400,  4087500 
260100,  4086900 
259800. 4086700 
259300,  4087600 
260000.  4087500: 
260000.  4088100 
258500,  4088300: 
258000.  4089100 
258200, 4089100 
258700. 4089200 
258800,  4089600 
258900.  4089800 
258600. 4089900 
258200, 4089700 
257700, 4089600 
257400, 4089200 
257200, 4089900 
256600. 4089200 
256800. 4089700 
256600, 4090000 
256800, 4090800 
257100, 4092700 
257200. 4093100 
257300, 4095400 
258200, 4096300 
258900, 4096700 
259500, 4097700 
259800, 4097600 
260000, 4097200 
260300, 4097000 
260800,  4096600 
261800,4096500: 
262400,  4097000 
263300, 4097200 
264900.  4096500 
264200,  4096300 
263800, 4096000 
263500,  4095800 
263500,  4095600 


263900,  4095600;  263900,  4095300; 
263600,  4095300;  263600,  4095100; 
263800. 4095100;  263800.  4095000: 
263300.  4094700;  262300.  4094200;- 
261800. 4093600;  260700.  4093400; 
259900, 4092300;  259900.  4092100; 
260200, 4092100;  261200,  4092400; 
262200,  4091500;  262900,  4091800; 
263400. 4091300;  263400,  4089900; 
returning  to  263200.  4089800. 

(52)  Unit  25:  Madera  County, 
California.  [Reserved] 

(53)  Subunit  26A:  Kings  and  Tulare 
Counties,  California.  From  USGS 
1:24.000  quadrangle  maps  Burris  Park, 
Monson,  Remnoy.  and  Traver, 
California,  land  bounded  by  the 
foUovkring  UTM  11  NAD  83  coordinates 
(E,  N):  287000.  4034600;  287000, 
4034300; 285000. 4034400;  285000. 
4033800;  283100.  4033800;  283100, 
4033100; 282600.  4033100;  282600, 
4032600; 282200.  4032600;  282100, 
4031800; 282100,  4031100;  280100, 
4031100;  280100,  4030800;  279000, 
4030600:  278700,  4030500;  278500, 
4030100; 278100,  4030000;  276400, 
4030100; 275700,  4029600;  275500, 
4029200;  275300,  4028600;  275000, 
4028300;  274700,  4028100;  274700, 
4029800;  275600,  4029800;  276100, 
4030400; 276400,  4030600;  276800, 
4031400; 277500,  4031500;  278200, 
4031900;  279500,  4031800;  279000, 
4032900;  280500,  4032900;  281400, 
4033300; 281800,  4033200;  283000, 
4034300; 283800,  4034400;  284700, 
4035200; 286800,  4035100;  287000, 
4035100: 288500.  4035100;  288500, 
4035600; 287700,  4035700;  287700, 
4036700; 289300,  4036700; 289400, 
4037400; 291100,  4037400;  291100, 
4037200; 291800, 4037200;  291900. 
4036800:  291900,  4035600;  292700, 
4035800; 292700,  4036500:  293500, 
4036400; 293500,  4036000;  294300, 
4036000;  294300,  4035600:  293500. 
4035600; 293400,  4034000;  292600, 
4034000;  292600,  4035400;  291900, 
4035400; 291700,  4035400;  291700, 
4035600;  290500,  4035700;  290500, 
4036100;  289800,  4036100;  289800, 
4035700;  289400,  4035700;  289400, 
4034500; 288500,  4034500;  288500, 
4034200; 287700,  4034200;  287700, 
4034500;  returning  to  287000,  4034600. 

(54)  Subunit  26B:  Tulare  County, 
California.  From  USGS  1:24,000 
quadrangle  map  Monson,  California, 
land  bounded  by  the  following  UTM  11 
NAD  83  coordinates  (E,  N):  297500, 
4035500;  296700,  4035500;  296700, 
4036300;  297500,  4036300;  returning  to 
297500,  4035500. 

(55)  Subimit  27A:  Tulare  County, 
California.  From  USGS  1:24.000 
quadrangle  maps  Alpaugh,  Corcoran, 
and  Taylor  Weir,  California,  land 
bounded  by  the  following  UTM  11  NAD 


83  coordinates  (E,  N):  279200,  3986500; 


278900. 3986500 
278600. 3987200 
278300.  3987500 
276900. 3988500 
276500,  3989000 
275900, 3990800 
276100. 3991500 
276400. 3992300 
274400. 3992500 
274800. 3994100 
274900.  3994900 
273700.  3997300 
276700. 3997200 
278100, 3995600 
279600,  3994000 
278000, 3992400 
278800, 3991600 
279600. 3990800 
279600. 3989200 
278700. 3987600 


278900,  3986700 
278500,  3987400 
277100, 3987600 
276900,  3989000 
276000. 3989900 
276100.  3991000 
276400,  3991500 
276400,  3992500 
274400. 3994100 
274800,  3994700 
275700,  3994900 
276500,  3997300 
278100, 3997200 
279600, 3995600 
278000, 3994000 
278800,  3992400 
279600.  3991600 
279600,  3990000 
278700, 3989200 


279200. 3987600; 
returning  to  279200.  3986500. 

(56)  Subunit  27B;  Tulare  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Alpaugh, ,  Delano 
West,  and  Kern,  California,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E,  N): 

(i)  Start  at  288000.  3974500;  288000. 
3974900;  288400,  3974900;  288400. 
3975200; 288800.  3975200;  288800, 
3976100; 285400,  3976100;  285100. 
3976300;  285000.  3976800;  284900, 
3977300;  284600,  3977500;  284600. 
3977700;  283200.  3977700;  282900. 
3977400; 284000.  3976400;  284000. 
3976200: 283900, 3976200; 282000, 
3976200; 281000, 3977900;  282200, 
3977900; 282600,  3977600;  282800, 
3977700; 282800,  3977900;  283100, 
3978100; 283100.  3978200;  283200, 
3978200; 283200.  3979400;  286500. 
3979400;  286500,  3980200;  287300. 
3980200; 287300.  3979300;  287700, 
3979300; 287700, 3977800;  289000, 
3977800;  288900.  3976200;  290500. 
3976100; 290400,  3976000;  290400, 
3975200:  291400,  3975200;  291400, 
3975300;  291500,  3975300;  291400, 
3974400; 291300.  3974400;  291200, 
3973600;  292200,  3973600;  292200, 
3973200; 292000,  3973200;  292000, 
3972800; 292800,  3972800;  292800. 
3972000;  292000,  3972000;  292000," 
3971200; 289500,  3971200;  289500, 
3972500; 290400,  3972500;  290400, 
3974500;  288400,  3974500;  returning  to 
288000, 3974500. 

(ii)  Start  at  288000,  3974500;  288000, 
3973700; 287200,  3973700;  287200, 
3973000; 285800,  3973000;  285800, 
3973600:  285500,  3973600;  285500, 
3973700; 285000,  3973700;  285000, 
3972800; 283900,  3972800; 283000. 
3974500;  returning  to  288000,  3974500. 

(57)  Unit  28:  Monerey  and  San  Benito 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Hepsedam 
Peak,  Hernandez  Reservoir,  Llanda, 
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Lonoak  Monarch  Peak,  Pinalito  Canyon, 
Rock  Spring  Peak,  San  Benito,  and  Topo 
Valley,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  691600,  4008600;  690800. 


4008600 
4010100 
4011000 
4012100 
4014100 
4015200 
4016600 
4019500 
4022200 
4023600 
4025500 
4026900 
4026600 
4025600 
4024500 
4022500 
4020200 
4016700 
4015700 
4016700 
4018600 
4022200 
4024100; 
4026200 
4027000 
4026800 
4028700 
4028900 
4030700 
4035100 
4037700 
4040300 
4043300 
4045600 
4043300 
4040600 
4038600 
4035800 
4035200 
4037100 
4037900 
4039000 
4038000 
4037000 
4035500 
4034700 
4033300 
4032100 
4031200 
4032700 
4032500 
4031200 
4028700 
4029500 
4031100 
4032600 
4031600 
4031300 
4029500 
4028500 
4027200 
4024900 
4022600 


;  689500 

4009400; 

; 688900 

4010700; 

; 687100 

4011000; 

; 684900 

4013300; 

; 683400 

4014900; 

; 682500 

4016200; 

; 683100 

4017700; 

; 684200 

4020500; 

; 681700 

4023500; 

;  680700 

4024400; 

;  679800 

4025700; 

; 678700 

4027300; 

; 677400 

4026400; 

; 676000 

4025000; 

; 676800 

4023700; 

; 675600 

4021200; 

; 674200 

4019900; 

; 670800 

4015700; 

; 669500 

4016000; 

; 669600 

4017400; 

; 670100 

4019300; 

; 671000 

4023000; 

;  673500 

4024300; 

;  674500 

4026500; 

; 674100 

4027300; 

; 672400 

4027000; 

; 670700 

4028700; 

; 669700 

4030100; 

;  670300 

4032100; 

; 671300 

4037100; 

;  669200 

4038600; 

:  669800 

4042700; 

;  674100 

4043500; 

; 677300 

4046700-, 

; 683800 

4042200; 

;  682300 

4039700; 

; 681600 

4037000; 

; 680800 

4034500; 

;  678000 

4036000; 

;  677200 

4037800; 

; 676100 

4038500; 

;  675000 

4038500; 

; 674700 

4037600; 

;  673800 

4036500; 

;  674700 

4035000; 

; 676000 

4033600; 

; 677600 

4032700; 

;  679000 

4031400; 

;  679900 

4031700; 

;  680500 

4033000; 

; 681500 

4031500; 

; 684400 

4028700; 

; 685500 

4028200; 

;  688000 

4030700; 

; 689700 

4031200; 

; 692000 

4032300; 

; 693200 

4031300; 

; 694300 

4030900; 

;  692600 

4028500; 

; 694300 

4027800; 

; 695100 

4026100; 

; 696600 

4023700; 

;  697900 

4022600; 

689000, 
687800, 
685400. 
683600. 
682700, 
683100, 
684200, 
683400. 
681100, 
680600, 
679300, 
678100, 
676000, 
676600, 
675800, 
675000, 
672200, 
670000, 
669100, 
669500, 
670300, 
672700, 
674800, 
674600, 
673000, 
671600, 
669700, 
669800, 
670700, 
669100, 
668700. 
671900, 
676000. 
683000, 
683700. 
681300. 
681700, 
678800, 
677600, 
676800, 
675800, 
675100, 
673100, 
674000, 
675500, 
676800, 
678100, 
679600, 
679900, 
681000, 
682600. 
685200, 
687400, 
688800, 
691200, 
692500, 
693700, 
693800, 
693500, 
694300, 
696600, 
697200, 
698300, 


4021500;  699200,  4020500;  699100, 
4019400;  Q98500,  4019300;  698000, 
4018700;  697100, 4018800; 695700, 
4017900;  695400,  4016900;  695100, 
4016500;  694900,  4015900; 694900, 
4015000;  694400,  4013700;  693800, 
4013100;  693600,  4012100;  692400. 
4010900;  692000,  4009100;  returning  to 
691600,  4008600. 

(58)  Subunit  29A:  Monterey  Coimty, 
Cahfomia.  From  USGS  1:24,000 
quadrangle  maps  Jolon  and  Williams 
Hill,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  674900,  3975500;  674700. 
3975500;  674600,  3976300;  673400. 
3976300;  673400.  3976700;  673000. 
3976700;  673000,  3977900;  670600, 
3977800;  670600,  3977600;  668400, 
3979200; 668300, 3979300;  667100. 
3980200;  667700,  3980200;  667700, 
3981800; 667300, 3981800;  667300, 
3982100;  668000,  3982100;  668500, 
3981900;  668700,  3981600;  668500. 
3981100;  668700,  3980600;  669400, 
3980100;  669800,  3980500;  670600, 
3980700; 671400. 3980600;  671400, 
3979500; 671900, 3979500;  672700, 
3978600;  674700,  3978600;  675400, 
3978200;  674600,  3976900; 674800. 
3975700;  674900,  3975600;  returning  to 
674900,  3975500. 

(59)  Subunit  29B:  Monterey  and  San 
Luis  Obispo  Counties,  California.  From 
USGS  1:24,000  quadrangle  maps 
Adelaida,  Bradley  Paso  Robles,  San 
Miguel,  Valleton,  and  Wxmpost,  , 
California,  land  boimded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N): 

(i)  Start  at  705500,  3965500;  705400, 
3965500;  705200,  3974500;  704000, 
3974500;  703700,  3973800;  703700, 
3973400;  703200,  3972500; 702900. 
3972300;  702600,  3972000; 702500, 
3971900;  701900,  3971200;  701600, 
3971200;  701300,  3971000;  700800, 
3971000;  700000,  3971000;  700000, 
3970400;  699000,  3970400;  699000, 
3970500;  699200,  3970700;  699800, 
3972200; 700200, 3972800;  700400, 
3973600;  700800.  3974300;  701300, 
3974700; 701700,  3975500;  702900. 
3976300;  703200,  3976900;  704200, 
3977800;  704800. 3977900;  705400, 
3977900;  706100,  3978300; 706700. 
3978700;  706700.  3978300;  706200. 
3976700;  706100.  3975500;  706300. 
3975100;  706500.  3974400;  706400, 
3971900;  706600,  3970800;  707000, 
3970100; 707000, 3969400; 706800, 
3969200;  706800.  3968200;  706600, 
3967400;  returning  to  705500,  3965500. 

(ii)  Start  at  707500,  3961300;  706900. 
3961300;  706900, 3961400;  706500, 
3961700;  705700,  3962200;  704900, 
3963400;  705500.  3964000;  705400, 
3964400;  705500, 3964400;  705800. 
3963600;  705700, 3963000;  706000, 


3962800;  706800, 3963500;  707600, 
3963500; 707500.  3962800;  707900. 
3962500;  708100,  3962000;  returning  to 
707500. 3961300. 

(iii)  Start  at  694300,  3961200:  694200, 
3961400;  694800,  3961800;  694900, 
3962400;  694700,  3962800;  694800, 
3963500;  695400.  3963500;  695700. 
3963400:  695800,  3963100;  695500. 
3963100;  695500.  3961400;  694300, 
3961400;  returning  to  694300.  3961200. 
705700, 3957100;  705300,  3957100; 
705300.  3961100;  706200.  3961200; 
706200,  3961100;  706000.  3961000; 
705600,  3959800;  705900,  3959400; 
706000,  3958800;  706600, 3958600; 
706900,  3958000;  706900,  3957600; 
706400.  3957200;  returning  to  705700, 
3957100. 

(iv)  Start  at  703200,  3952200;  703000. 
3952200; 703000,  3953500;  702200, 
3953500;  702100,  3954300;  702900, 
3955100; 705400,  3955100;  705300, 
3956700; 705400,  3956700;  705800, 
3956500;  706300,  3956000;  707900, 
3956100; 707900,  3955400;  708100, 
3955100; 707600,  3954000;  707300, 
3953600;  705700,  3952600;  705000, 
3952800;  retiiming  to  703200,  3952200. 

(60)  Subunit  29C:  Monterey  and  San 
Luis  Obispo  Counties,  California.  From 
USGS  1:24,000  quadrangle  maps 
Cholame  Hills,  Creston,  Estrella,  Pasa 
Robles,  and  Ranchito  Canyon, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  717700,  3941700;  717400, 


3941700 
3942500 
3945200 
3946200 
3946400 
3947200 
3948400 
3947900 
3948000 
3949100 
3949800 
3950000 
3950400 
3950700 
3952100 
3954800 
3955600 
3955500 
3954600 
3953600 
3953800: 
3953500: 
3953400 
3953700 
3953700 
3954600 
3954900 
3956700 
3960400 
3962500 
3964000 
3962100 


717000,  3941900 
715100, 3944900: 
714500, 3945900 
714600,  3946400 
713200,3947000 
713600,  3947800 
713200,  3948700 
712600,  3947900 
712500,  3948800 
711300,3949300 
710600,  3949900 
710500,  3950200 
710900,  3950600 
709400,  3950500 
709800,  3952800 
709500,  3955200; 
710200,  3955600 
711000, 3955300 
711600, 3953600 
714200,  3954000 
715000.  3953700 
715500,  3953400 
716000,  3953700 
716800, 3953600 
717900,3954200 
718900.  3954800 
720400,  3955600 
722200,  3958400 
723300,  3962100 
724400,  3963300 
725100,  3963300 
725600,  3961700 


717200, 
715300, 
714800, 
714000, 
713200, 
713500. 
712800, 
712500. 
711600, 
711200, 
710500, 
710900, 
710600, 
709300, 
709800, 
709500, 
710400. 
711500. 
713900, 
714500, 
715300, 
715700, 
716500, 
717600. 
718500. 
719300, 
721400. 
722500. 
724200, 
725100, 
725000, 
726100. 
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3961700;  72^100,  3961300;  725200, 
3960400;  72$100.  3959200;  724700, 
3958300;  724300,  3956700;  724700. 
3956500;  72i200.  3955000;  724100. 
3953600:  72^800,  3952700;  723400, 
3952000; 72il00.  3950600;  723500, 
3949700:  72|500,  3949000;  724100, 
3948500; 72^500,  3948400;  722300, 
3948900:  71^200.  3948900;  719200, 
3949700;  718300,  3949700;  718300, 
3948900:  718900,  3948900; 719000, 
3948700;  71^200,  3948700;  719200, 
3948100;  72(ioOO.  3948100;  720000, 
3946500:  7202OO,  3946400;  720800, 
'  3945700:  721000.  3945200;  721100, 
3944900;  721100,  3943400; 720100, 
3943400;  71f  700,  3942200;  returning  to 
717700,  3941 700. 
(61)  Unit  30:  San  Luis  Obispo  County, 

California.  From  USGS  1:24,000 

quadrangle  n  laps  Chinmeas  Ranch, 

McKittrick  S'  immit.  Painted  Rock,  and 

Sinunler,  Caflifornia.  land  bounded  by 

the  following  UTM  11  NAD  83 

coordinates  ( i,  N):  247900,  3894600; 

245800. 3895500;  243500,  3896000; 

242700, 3896400;  242200,  3897600; 

240100,  3898900:  239500.  3899300; 

239300,  3899600;  238300,  3900400; 

237900,  3900300;  236100,  3901000; 

235800.  3901300;  235800,  3902300; 

235500,  3903J500:  234800,  3904400; 

233000.  3904^900;  231800,  3905800; 

231600,  39O7D00:  231900,  3908800; 

231800,  3909J400:  229400,  3910200; 

227200, 3911200;  227300.  3913400; 

228100,  3913pOO;  229000,  3913900; 

231900, 3913200;  233300,  3913200; 

234300,  3912B00:  235100,  3912100; 

235300,  3911200;  233900,  3910100; 

233700,  3909b'00:  235300,  3909000; 

235700, 3908500:  237200,  3907500; 

237700,  3906$00;  238200,  3905800; 

239100,  3905^00;  239100,  3904900; 

242800, 3902^00;  244400,  3901300; 

244400,  3901000:  244700,  3900700; 

244800,  3899100;  245400,  3898800; 

247200,  3896)00;  248200,  3895000; 

returning  to  2  47900,  3894600. 


(62)  Unit  31:  Santa  Barbara  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Figueroa  Mtn.,  Lake 
Cachuma,  Los  Olivos,  and  Santa  Ynez, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  775000,  3831900;  774200, 
3831800; 773600, 3831900;  772500, 
3831800; 772100,  3831400;  771400, 
3831500;  770400,  3831000;  769800, 
3830900;  769300,  3831100;  769100, 
3831300;  768500,  3832600;  768500, 
3833300; 768700,  3833700;  769900, 
3834700; 770200,  3834700;  771900, 
3835200;  772300,  3835300;  772800, 
3835000;  773100.  3835000;  773100, 
3835300;  773700,  3835300;  773700, 
3835700; 773600,  3836100;  773200, 
3836900;  773800,  3837100;  774300, 
3836500;  774900,  3836300;  thence  east 
to  UTM  zone  11,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  224900,  3836300;  225100. 
3836200;  225300,  3836400;  225600, 
3837000;  226600,  3838500;  228200, 
3839300;  229800,  3839000;  232200, 
3840500;  232400,  3841700;  232300, 
3842700;  231600,  3843100;  230300, 
3844900;  230000.  3846200;  230800, 
3846400; 231200,  3846200;  231700, 
3846200; 232000,  3846500;  232800, 
3847000; 233800,  3847000;  234500, 
3846400; 234700,  3845600;  235200, 
3845600; 235900,  3844500;  236400, 
3844200;  236400,  3843800;  235900, 
3843600;  235700,  3843300;  235500, 
3843000;  235200,  3842900;  235100, 
3842800; 235100,  3842000;  235300, 
3841300;  235200,  3840700;  234700, 
3840000;  234900,  3839700;  234600, 
3839500; 234600,  3839300;  234300, 
3839300: 233800,  3839300;  233100, 
3838200; 232900, 3838000;  232300, 
3837900; 232100,  3838200;  231800, 
3838400; 231400.  3838500;  230700, 
3837700; 230800.  3837200; 230300, 
3836600; 230100. 3836100;  230000, 
3835700;  229100,  3835300;  228900, 
3834900; 228800,  3833800;  228000, 


3833300;  227400,  3833200;  227000, 
3832800;  226700,  3832400;  226100, 
3832400;  225800,  3832500;  225200, 
3832000; 225000,  3831900;  224800, 
3831900  thence  west  to  UTM  zone  10  to 
the  point  of  beginning  at  UTM  10  NAD 
83  coordinates  775000,  3831900. 

(63)  Unit  32:  VentiuB  Coimty, 
California.  From  USGS  1:24,000 
quadrangle  maps  Alamo  Moimtain,  Lion 
Canyon,  Lockwood  Valley,  San 
Guillermo,  and  Topatopa  Moimtains, 
California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  310100,  3830500;  309400, 
.  3831000;  308400,  3830900;  307200, 
3830600; 306000,  3831200; 304700, 
3831300;  303400,  3832100;  302100, 
3832600; 301600, 3833600;  300400, 
3833600; 299200,  3834000;  298200, 
3834400;  297700,  3835300;  297900, 
3837300; 299500,  3837500;  301200, 
3838400; 301500,  3839300;  303400, 
3841000;  303800,  3842700;  304900, 
3843600; 305800,  3843600;  307700, 
3843400;  309500,  3843400;  310500, 
3844200;  311900,  3844600;  313400, 
3845400;  314500,  3844100;  315200, 
3843800;  315700,  3842400;  316500, 
3841100; 317200,  3838100;  317200, 
3837000;  316500,  3833900;  315700. 
3833300;  315200,  3834100;  314000, 
3834100; 313100,  3832200;  311500, 
3830800;  retiuming  to  310100,  3830500. 

(64)  Subimit  33A:  Riverside  Coimty, 
California.  [Reserved] 

(65)  Subunit  33B:  Riverside  County, 
California.  [Reserved] 

(66)  Subunit  33C:  Riverside  County, 
California.  [Reserved] 

(67)  Maps  follow  of  critical  habitat 
imits  1  through  4,  5,  6  through  9, 11  and 
12,  13  and  14,  15  through  17,  18,  19,  20, 
21  through  23,  24  and  25,  26,  27,  28.  29, 
30,  31,  and  32  (respectively)  for  vernal 
pool  fairy  shrimp. 
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Vernal  Pool  Tadpole  Shrimp  (Lepidurus  Alameda,  Amador,  Stanislaus, 

packardi)  Mariposa,  Fresno,  Tulare  and  Kings 

(1)  Critical  habitat  units  are  depicted  Counties,  California  on  the  map  below, 
for  Shasta,  Tehama,  Glenn,  Colusa, 
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(2)  The  primary  constituent  elements 
of  critical  habitat  for  vernal  pool  tadpole 
shrimp  are  the  habitat  components  that 
provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  that 
typically  become  inundated  during 
winter  rains  and  hold  water  for 
sufficient  lengths  of  time  necessary  for 
vernal  pool  tadpole  shrimp  incubation, 

,  reproduction,  dispersal,  feeding,  and 
sheltering,  but  which  are  dry  dining  the 
siunmer  and  do  not  necessarily  fill  with 
water  every  year,  including  but  not 
limited  to,  vernal  pools  on  Redding  and 
Corning  soils  on  high  terrace  landforms, 
and 

(ii)  The  geographic,  topographic,  and 
edaphic  features  that  support 
aggregations  or  systems  of 
hydrologically  interconnected  pools, 
swales,  and  other  ephemeral  wetlands 
and  depressions  within  a  matrix  of 
surroimding  uplands  that  together  form 
hydrologically  and  ecologically 

,  functional  units  called  vernal  pool 
complexes.  These  featiues  contribute  to 
the  filling  and  drying  of  the  vernal  pool, 
and  maintain  suitable  periods  of  pool 
inimdation,  water  quality,  and  soil 
moisture  for  vernal  pool  crustacean 
hatching,  growth  and  reproduction,  and 
dispersal,  but  not  necessarily  every  year. 

(3)  Existing  manmade  features  and 
structures,  such  as  buildings,  roads, 
railroads,  airports,  runways,  other  paved 
areas,  lawns,  and  other  urban 
landscaped  areas  do  not  contain  one  or 
more  of  the  primarj'  constituent 
elements.  Federal  actions  limited  to 
those  areas,  therefore,  would  not  trigger 
a  consultation  under  section  7  of  the  Act 
unless  they  may  affect  the  species  and/ 
or  primary  constituent  elements  in 
adjacent  critical  habitat. 

(4)  Critical  habitat  does  not  include 
the  following  Fands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  coimties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boundaries  of  tfie  Kem,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boimdaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 


North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Unit  1:  Shasta  Coimty,  California. 
From  USGS  1:24,000  quadrangle  maps 
Cottonwood,  Enterprise  and  Palo  Cedro, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  564200,  4480900:  563600, 
4480900; 563300,  4481000;  563100, 
4480900;  562900,  4480900;  562500, 
4481200;  562400,  4481500;  562400, 
4481700; 562300,  4482400;  562000, 
4482500;  561900,  4482800;  561800, 
4483300; 561500,  4483700;  561000, 
4484000; 560700, 4485400;  560700, 
4486500; 560800, 4486700;  561000. 
4486900; 561200, 4487000;  561300, 
4487600;  561600,  4487900;  562000, 
4487900;  562500,  4487400;  562700, 
4487100;  562900,  4487200;  563200, 
4487200; 563300, 4487000; 563300, 
4486700;  563800,  4486400;  564300, 
4484700; 564300,  4484400; 564500, 
4484100; 564500, 4483800; 564600, 
4483700; 564600,  4483400;  564400, 
4483100; 564100,  4482800;  564100, 
4482600;  564300,  4482600;  564300. 
4482400;  564300,  4482300;  564200, 
4482200;  564100,  4482100;  564000, 
4482100;  564200,  4481800;  returning  to 
564200,  4480900;  and  excluding  land 
bounded  by  562900,  4482600;  562400, 
4482600; 562400, 4483500;  562400, 
4483500;  562500,  4483500; 562500, 
4483500; 562304, 4483794;  562300, 
4483800; 562300,  4483803;  562300, 
4484000;  562300,  4484010;  562100, 
4484100; 561300,  4484100;  561300, 
4485800; 561700, 4485800;  561700, 
4485779; 561700, 4485400;  561700, 
4485400; 562100,  4485400;  562100, 
4485372;  562100,  4485000;  562900, 
4485000;  returning  to  562900,  4482600. 

(6)  Unit  2:  Shasta  and  Tehama 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Balls  Ferry, 
Bend,  Dales,  Red  Bluff  East, 
Shingletown  and  Tuscan  Buttes  NE, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  570200,  4454800;  570200, 
4455000;  570600,  4455900;  570000, 
4456100;  569500,  4456300;  569300, 
4456500;  568900.  4456500;  568600, 
4456500; 568000,  4456800;  567900, 
4457100; 567900,  4458000;  568400, 
4458800;  569100,  4459800;  569600, 
4460500; 569500,  4460800;  569000, 
4460600; 568300, 4460700;  567500, 
4460700;  566800,  4460000; 566400, 
4460000;  565900,  4461100;  565800, 
4461400; 565800, 4461700;  566000, 
4462000; 565800, 4462300;  565900, 
4462400; 565800,  4462500;  565900, 
4462600;  565800,  4462800;  565900, 
4462900; 565900, 4463000;  566000, 
4463100;  566300,  4463100;  566500, 
4463300; 566500,  4463600;  566700. 
4463700; 566800, 4463700;  566900, 


4463600;  567100,  4463500;  567200, 
4463600;  567600,  4463400;  568300, 
4463200;  569800,  4463200;  570600, 
4463900;  570800,  4464300;  572000, 
4465200;  572000,  4466300;  572100, 
4466600; 572800,  4467300;  573500, 
4468600; 573400, 4469000;  573100,  , 

4469400;  572900,  4469600;  572600, 
4459600;  571800.  4468800:  571400, 
4468100;  571000,  4467900;  571000, 
4468700; 571200, 4468700;  571100, 
4469200; 571200,  4469500;  571200, 
4470500;  570500,  4470900;  570300, 
4471000;  570100,  4471000;  569800, 
4470900;  569600,  4471000;  569400, 
4471400; 569400,  4471800;  569700, 
4471900;  569600,  4472000;  569900, 
4472200;  570200,  4472100;  570500, 
4472000;  570800,  4472200;  570900, 
4i72100;  571000,  4472100;  571300, 
4472200;  571700,  4472200;  571900, 
4472200; 572200,  4472300;  572500, 
4472100;  573900,  4472100;  574300, 
4473200;  575100,  4473200;  575600, 
4473500;  576000,  4473900;  576600, 
4473900;  577300,  4473900;  577700, 
4474200; 578600, 4474200;  579300, 
4474400;  580000,  4474400;  580600, 
4474700;  581900,  4474700;  582400, 
44753G0;  583000,  4475400;  583200, 
4475400;  583700, 4475000;  584200, 
4475200;  584600,  4475200;  585400, 
4474500; 586000,  4473600;  586100, 
4473400;  585800,  4472600;  585500, 
4472100;  584800,  4471900;  584500, 
4471600;  584500,  4471400;  584700, 
4471100;  584700,  4470800;  584500, 
4470500:  583400,  4469700;  583100, 
4469400; 582600,  4468500;  582600, 
4467600; 582700,  4466900;  582700. 
4466700;  581900,  4465800;  581000, 
4465500;  580600,  4465200;  580400, 
4464000;  580200.  4463300;  578900, 
4462700; 578500, 4462300;  578100, 
4462000;  577800, 4460900;  577700, 
4460000;  576700,  4459300;  576600. 
4458800;  576800,  4458300;  576800, 
4457100; 576400, 4456700;  575500, 
4456800; 574900,  4456800;  574100, 
4455900; 573500,  4455600:  572300. 
4455300; 572000,  4455300;  571600, 
4455600; 571400,  4455400;  571100, 
4454900;  570600,  4454900;  returning  to 
570200,  4454800. 

(7)  Unit  3:  Butte  and  Tehama 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Acorn 
Hollow,  Campbell  Mound,  Foster 
Island,  Nord,  Richardson  Springs, 
Richardson  Springs  NW  and  Vina. 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N): 

(i)  Start  at  592400,  4416700;  592500, 
4416600; 592500,  4416000;  592000, 
4416000;  592000,  4415800;  592500, 
4415800; 593800, 4416300;  594100, 
4416300; 594400,  4416300;  594400, 
4415800;  594900,  4415800;  594900, 
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4416300 
4416400 
4416500 
4416500 
4416700 
4416800 
4416400 
4415200 
4415500 
4414600 
4413800 
4413900 
4413600 
4411900 
4413300 
4411800 
4411700 
4410700 
4410800 
4410400 
4410000 
4409800 
4409500 
4409400 
4409200 
4409100 
4408800 
4408200 
4408300 
4408500 
4408200 
4408500 
4408600 
4409200 
4409300 
4409600 
4409500 
4409900 
4410400 
4410200 
4409900 
4409400 
4409100 
4409000 
4408600 
4409000 
4409500 
4409800 
4409600 
4409500 
4409400 
4408600 
4408800 
4408900 
4409200 
4409400 
4409800 
4410600 
4411300 
4412000 
4413500 
4414000 
4414700 
4415300 
4415600 
4415800 
4416000 
4415900 


595  iOO. 

595  >00. 

596  00, 
596  100, 

596  iOO, 
596)00, 

597  .00, 

597  .00, 

598  00, 
597  iOO. 

597  IOO, 

598  100. 

597  100, 

598  100, 
598' IOO, 

599  100. 
599100, 
599  00, 
598  100, 
598  IOO, 
5981  )00, 
5971)00, 
597  100, 
596)00. 
596 '00, 
596000, 
595  '00. 
594  100. 
594  )00, 
593«00, 
593800. 
592)00, 
593  100, 
593  !00, 
592)00. 
593  100, 
593  !00. 
593  iOO. 


59: 


)00, 


592  jOO, 
592  )00, 
591 JOO, 


591 


^00, 


591 jOO, 
590)00, 
590 JOO. 


591 


589 


:oo. 


590  500. 
590300, 
590  300, 
590100, 
590100, 
589  300, 
589300, 
589400, 
589300, 
589  700, 
588100, 
588100. 
583100, 
588300, 

588  500, 

589  200, 
589400. 


700 


590  DOO 
58S  900 
58S100 


4416300 
4416500 
4416400 
4416600 
4416700 
4416800 
4415600 
4415000 
4415200 
4414400 
4413300 
4413900 
4411900 
4412700 
4413300 
4411700 
4411000 
4410800 
4410600 
4410100 
4409900 
4409600 
4409500 
4409200 
4409100 
4408900 
4408800 
4408200 
4408400 
4408200 
4408500 
4408600 
4409200 
4409300 
4409500 
4409500 
4409800 
4410400 
4410200 
4410000 
4409700 
4409400 
4409000 
4408600 
4408900 
4409400 
4409500 
4409800 
4409500 
4409400 
4409000 
4408600 
4409000 
4408900 
4409200 
4409400 
4409800 
4410600 
4411400 
4413300 
4413900 
4414600 
4415000 
4415500 
4415800 
4415900 
4416000 
4415800 


595500, 

596000, 

596200, 

596400, 

596500, 

597100. 

596800, 

597800. 

597600, 

597300. 

598200, 

598400, 

597600. 

598500. 

598900, 

599800, 

599300, 

599000, 

598500, 

598100, 

597700. 

597500, 

597100. 

596800,. 

596200, 

595900, 

595500, 

594100, 

593600. 

593300. 

592900, 

593000. 

593200, 

592900, 

593100, 

593200, 

593300, 

593100, 

592600, 

592500, 

591700, 

591700, 

591500, 

590900, 

590700, 

591000, 

591100, 

590300. 

590100, 

590300, 

590500, 

590100. 

589500, 

589300, 

589400, 

589300, 

589700, 

588300, 

588100. 

588200. 

588500, 

589200, 

589200, 

589700, 

589900, 

590000, 

589400. 

589000, 


4415700 
4415400 
4415100 
4416200 
4417000 
4417600 
4417900 
4418200 
4419800 
4416400 
4415100 
4414500 
4414300 
4413900 
4413600 
4414700 
4413800 
4413700 
4413600 
4413700 
4414200 
4415000 
4416400 
4416900 
4417200 
4417400 
4417600 
4418000 
4418200 
4418400 
4418300 
4418500 
4418700 
4419100 
4419500 
4419700 
4419900 
4420300 
4420600 
4421100 
4421600 
4422100 
4422300 
4422400 
4422900 
4423700 
4424200 
4424800 
4425500 
4425800 
4426000 
4426100 
4426300 
4429900 
4429500 
4428000 
4426400 
4424400 
4422100 
4421800 
4421500 
4420900 
4420400 
4420400 
4420800 
4420300 
4419700 
4419100 


588800. 
588600, 
588200, 
588300, 
589100. 
589200, 
589300, 
589300, 
588000, 
587200, 
587300, 
587200, 
586900, 
586200, 
585800, 
585300, 
585200. 
584600, 
584200. 
583200, 
583700, 
583000. 
582900. 
582700, 
582900, 
582700, 
582600, 
582600. 
582700, 
582400, 
582100, 
582000, 
582100, 
582100, 
582100, 
582100, 
582200, 
582100, 
582200, 
582900, 
583300, 
583900, 
584200, 
584400, 
585100, 
585800, 
586100, 
586800, 
587400, 
587500, 
587700, 
587900, 
588200, 
588900, 
589500. 
589800. 
590500, 
591500, 
591700, 
593000. 
593500, 
591800, 
592300, 
593100, 
594400, 
593800, 
593600, 
593600, 


4415500 

4415100 

4416000 

4416600 

4417400 

4417700 

4418100 

4418300 

4417000 

4415500 

4415000 

4414400 

4414000 

4413700 

4413600 

4414700 

4413700 

4413600 

4413500 

4413400 

4414600 

4415900 

4416700 

4417000 

4417300 

4417500 

4417700 

4418100 

4418300 

4418300 

4418400 

4418600 

4418900 

4419300 

4419600 

4419800 

4420000 

4420500 

4420800 

4421500 

4422000 

4422100 

4422300 

4422500 

4423400 

4423900 

4424200 

4424900 

4425600 

4425900 

4426100 

4426200 

4426500 

4429500 

4428600 

4427100 

4425300 

4423300 

4421900 

4421800 

4421400 

4420600 

4420500 

4420500 

4420600 

4420000 

4419400 

4418900 


588700, 
588200. 
588300. 
588800. 
589200. 
589300. 
589400. 
590700. 
587500. 
587200. 
587300. 
587100. 
586400. 
586000. 
585800. 
585300, 
584800, 
584400, 
584000, 
583000, 
583500. 
583000. 
582800, 
582700. 
582800. 
582700. 
582600, 
582600, 
582500, 
582200, 
582100, 
582100, 
582200, 
582200. 
582000. 
582100. 
582200, 
582200, 
582300, 
582900, 
583400, 
584100. 
584300, 
584600, 
585600, 
585800, 
586600, 
587300, 
587500, 
587600, 
587800, 
587900, 
588700. 
589500, 
589500. 
590500, 
591200, 
591600, 
591900, 
593100, 
593700, 
591800, 
592800, 
594000, 
594500, 
593600, 
593200, 
594300, 


4419000;  594300,  4418800;  594300. 
4418700;  594200,  4418300;  594100, 
4418000; 594100,  4417900;  594700, 
4417900; 595100, 4417800;  595800, 
4417300;  595800,  4416600;  595100, 
4416500; 594400,  4416500;  594000, 
4416400; 593300,  4416400;  592800, 
4416600;  returning  to  592400,  4416700; 
and  excluding  land  bounded  by  591500, 
4409600; 591400, 4409600;  590700. 
4410600; 591600,  4410600;  591600, 
4410200; 591400,  4410200;  591400, 
4409900;  591600,  4409900;  returning  to 
591500,  4409600. 

(ii)  Start  at  602900,  4402100;  602700, 


4402100 
4402700 
4403300 
4403200 
4402700 
4403000 
4403600 
4403700 
4403600 
4403800 
4404000 
4404700 
4404800 
4405100 
4405200 
4405000 
4405400 
4405900 
4406600 
4407400 
4407700 
4407800 
4407500 
4407700 
4407500 
4406800 
4406500 
4406600 
4405900 
4405300 
4404800 
4405300 
4405500 
4405600 
4404800 
4404400 
4404000 
4404100 
4404200 
4404400 
4405200 
4405000 
4404800 
4405800 
4406000 
.4407200 
4407500 
4407900 
4408400 
4408800 
4408100 
4406700 
4406000 


602300, 4402600 
601800, 4403300 
601000, 4403400 
601100,4403100 
600300,  4402700 
600200,  4403200 
599700,  4403600 
599400,  4403700 
598100,  4403600 
597800, 4403800 
596600,  4404400 
596900,  4404700 
596600,  4404800 
596700,  4405200 
596200,  4405000 
596100,  4405400 
596500,  4405900 
595400,  4405900 
595800, 4406600 
596100,  4407400 
596400, 4407800 
596800,  4407500 
597300,  4407700 
597900,  4407500 
598100,  4407100 
597800,  4406700 
597300,  4406700 
597500,  4406100 
597600,  4405100 
598400,  4404700 
598200. 4405300 
598500,  4405400 
598700,  4405400 
598900,  4405600 
598900,  4404400 
599200,  4404000 
599500,  4404200 
600100,  4404200 
600400,  4404400 
599800,  4405200 
599500,  4405100 
599600,  4404800 
599100,  4405700 
598900.  4406100 
598500.  4406300 
598300,  4407200 
598300,  4407700 
598900, 4408100 
600200,  4408900 
600300,  4408400 
600400,  4407600 
599500,  4406200 
601200,  4405600 


602300, 
601200, 
601000. 
601100, 
600300, 
600200, 
599600, 
599200, 
597900, 
597000. 
596600. 
596900, 
596600, 
596500, 
596100. 
596500, 
595600, 
595400, 
595800, 
596300, 
596800, 
597300, 
597600. 
598100. 
597700, 
597500, 
597100, 
597100, 
598000, 
598500, 
598400, 
598600, 
598800, 
598900, 
599000, 
599300, 
599700, 
600400, 
599800, 
599600, 
599600, 
599100, 
599000, 
598700, 
598500, 
598300, 
598800, 
599200, 
600300, 
600000. 
599500. 
600300, 
601800, 
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4405600;  602000,  4405500;  602200, 
4405200;  602500,  4405200;  602^00, 
4404900;  603300,  4404700;  604500, 
4404200;  605200,  4404200;  605600, 
4404000;  605600,  4403600;  605100, 
4403300;  604700,  4403400;  604500, 
4403300;  604475, 4403175;  604400, 
4403100; 604300,  4403100;  604200, 
4403000;  604100,  4402900;  604000, 
4402900;  603800,  4402800;  603800, 
4402600;  603600,  4402400;  603400, 
4402400; 603200, 4402500;  603100, 
4402400;  602900,  4402400;  returning  to 
602900, 4402100. 

(8)  Unit  4:  Butte  County,  California. 
[Reserved] 

(9)  Unit  5:  Colusa  and  Glen  Counties, 
California.  [Reserved] 

(10)  Unit  6:  Colusa  County,  California. 
From  uses  1:24,000  quadrangle  maps 
Colusa  and  Meridian,  California,  land 
boimded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  589200,  4335900; 
587900,  4335900;  587900,  4336000; 
587400. 4336600; 587300.  4336800; 
586900,  4337800;  586700,  4337800; 
586700, 4337700;  586400,  4337700; 
586400,  4336800;  586300,  4336600; 
586000,  4336600;  585800,  4336900; 
585800,  4337200;  585900,  4337200; 
585900,  4338200; 586100,  4338200; 
586100,  4338400; 586800,  4338900; 
587000,  4338500;  587000,  4338400; 
586800,  4338200;  587000,  4338100; 
587500,  4337600;  587700,  4337800; 
588800,  4336700;  588900,  4336700; 
589100, 4336500;  589100,  4336900; 
589200,  4336900;  returning  to  589200, 
4335900 

(11)  Unit  7:  Yuba  County,  California. 
From  uses  1:24,000  quadrangle  maps 
Browns  Valley  and  Wheatland. 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  632400.  4329000;  631300, 
4329000;  631300,  4329200;  6316(X), 
4329200;  631600,  4329800;  631900. 
4329800; 631900, 4330600; 632800, 
4330600;  633000,  4330900;  633000, 
4331300;  633100,  4331500;  633500, 
4331700;  633800,  4331500;  633800, 
4332200; 635000, 4332200; 635000, 
4329900;  633800,  4329900;  633600, 
4330100;  633300,  4330100;  633300, 
4330300;  632700, 4330100;  632400, 
4329900;  returning  to  632400,  4329000. 

(12)  Unit  8:  Sacramento,  California. 
[Reserved] 

(13)  Unit  9:  Amador  and  Sacramento 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Carbondale, 
Clay,  Goose  Creek  and  Sloughhouse, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  668900,  4255600;  669300, 
4255400; 670600,  4255800;  671500. 
4256400;  671700,  4256000;  671900, 
4256000;  672200,  4255600;  672400, 
4255600;  672700.  4256400;  673200. 


4256400; 

4254800; 

4254900; 

4254400; 

4253700; 

4252900; 

4251900; 

4251500; 

4251200; 

4250500; 

4249800; 

4249700; 

4249900; 

4250200; 

4250500; 

4249800; 

4249300; 

4248930; 

4248300; 

4248100; 

4248000; 

4247500; 

4247700; 

4247300; 

4246800; 

4246000; 

4245000; 

4244100; 

4243400; 

4243200; 

4242600; 

4243000; 

4242100; 

4241900; 

4241800; 

4241600; 

4242000; 

4241600; 

4241700; 

4242700; 

4242300; 

4242200; 

4242100; 

4241300; 

4241000; 

4240900; 

4240800; 

4240600; 

4240900; 

4240400; 

4240000; 

4239600; 

4239300; 

4239200; 

4239900; 

4241600; 

4242000: 

4241600; 

4242300; 

4243000; 

4243100; 

4243800; 

4243900; 

4244800; 

4245300; 

4245500; 

4245200; 

4245275; 


672800, 

673100, 

674000, 

674500, 

674100, 

674300, 

674500, 

673300, 

673900. 

674300, 

674200, 

673600, 

671900, 

671100, 

671000, 

670700, 

670800, 

670900, 

670500, 

670400, 

670100, 

671100, 

671800, 

671900, 

671600, 

671250, 

670000, 

670500. 

670200. 

670400. 

671200. 

671600, 

669800, 

668900. 

668500, 

668200, 

667900, 

667400, 

665400, 

665000, 

664800, 

664700, 

664500. 

664000. 

663500, 

663400, 

663300, 

663100, 

662800, 

662700, 

662500, 

662100, 

661700, 

661400, 

661500, 

661500, 

662200, 

662900, 

662500, 

662900, 

663400, 

663000, 

662700, 

663000, 

663800, 

664400, 

664600, 

665000, 


4255100; 

4254900; 

4254600; 

4254000; 

4253500; 

4252300; 

4251600; 

4251400; 

4251000; 

4250000; 

4249700; 

4249900; 

4250200; 

4250500; 

4249800; 

4249500; 

4249000; 

4248500; 

4248125; 

4248000; 

4247800; 

4247500; 

4247600; 

4247100; 

4246600; 

4245360; 

4244200; 

4243800; 

4243300; 

4243100; 

4242900; 

4242700; 

4242100; 

4241900; 

4241600; 

4241700; 

4242000; 

4241800; 

4241700; 

4242700; 

4242300; 

4242200; 

4242100; 

4241300; 

4241000; 

4240800; 

4240600: 

4240900; 

4240500; 

4240000; 

4239600; 

4239400; 

4239300; 

4239000; 

4239900; 

4241900; 

4242000; 

4241600; 

4242300; 

4243100; 

4243800; 

4243900; 

4244700; 

4244900; 

4245300; 

4245600; 

4245200; 

4245300; 


672800, 

673800, 

674000, 

674500, 

674100, 

674500, 

673400, 

673300. 

674000, 

674300, 

673900, 

672500, 

671300, 

671000, 

670700, 

670800, 

670900, 

670500, 

670400. 

670100, 

670500, 

671600, 

671900, 

671500, 

671800, 

670800, 

670000, 

670200, 

670300, 

670600, 

671600, 

670700, 

669300, 

668700, 

668400, 

668000, 

667400. 

666400, 

665400, 

665000, 

664800, 

664600, 

664500, 

664000, 

663500, 

663300. 

663100, 

662800, 

662700. 

662500, 

662100, 

662000, 

661700. 

661400, 

661500. 

661700. 

662200. 

662800, 

662600, 

663400, 

663000. 

662500. 

662850. 

663100, 

663900,* 

664500. 

664900. 

664900, 


4245700; 

4246500; 

4246300; 

4246400; 

4247300; 

4247500; 

4247100; 

4248300; 

4249600; 

4250200; 

4249500; 

4249000; 

4248800; 

4248700; 

4248600; 

4248900; 

4248900; 

4248500; 

4248300; 

4247900; 

4248500; 

4248200; 

4248000; 

4247800; 

4247200; 

4249000; 

4249000; 

4249500; 

4251100; 

4251500; 

4252100; 

4252600; 

4254600; 

4254200; 

4253500; 

4254500: 

4254900; 

4255300: 

4256000; 

4256100; 

4256300; 

4256600; 

4256800; 

4256800; 

4257500; 

4258000; 

4258100; 

4258500; 

4259100; 

4259100; 

4259300; 

4259800; 

4259300; 

4259100; 

4259600; 

4259100; 

4258700; 

4258100; 

4257100; 

4256700; 

4256100; 

4255600; 

4255800; 

4256600; 

4257500; 

4258100; 

4258700; 

4258800; 


664900, 

663900, 

662230, 

661700, 

661800, 

660850, 

659500, 

660000, 

660000, 

659400, 

659300, 

659100, 

659100, 

658800, 

658500, 

658200, 

658300, 

658500, 

658400, 

658000. 

656300. 

656100. 

656000, 

655200. 

654700. 

655100. 

656300, 

657200. 

657700, 

656700, 

656500, 

657000, 

657800, 

658900, 

659300, 

660100, 

660300, 

660700, 

660600, 

660000, 

659850, 

660200, 

660600, 

660600, 

660600, 

659900. 

659700, 

659600, 

660100, 

660500, 

660800, 

661600, 

661800, 

662200, 

662400, 

662900, 

662700, 

661500, 

661600, 

661900, 

661800, 

662100, 

663100, 

664500. 

664800, 

665100, 

665900, 

666700. 


4246500; 

4246700; 

4246300: 

4246400; 

4247500; 

4247100; 

4247300; 

4248300; 

4249900; 

4249700; 

4249200; 

4248900; 

4248700; 

4248600; 

4248800; 

4249000; 

4248700; 

4248400; 

4247900; 

4248500; 

4248900; 

4248100; 

4247800: 

4247200; 

4248750; 

4249000; 

4249700; 

4250200; 

4251100; 

4251400; 

4252300; 

4253700; 

4254300; 

4253500; 

4253300; 

4254800; 

4255200; 

4255400; 

4256200; 

4256200; 

4256450; 

4256500; 

4256700; 

4257000; 

4257600; 

4258000; 

4258300; 

4258800; 

4259300; 

4259100; 

4259300: 

4259700; 

4259300; 

4259100; 

4259600; 

4258900; 

4258500; 

4257700; 

4256700; 

4256400; 

4255800; 

4255400; 

4255800; 

4257000; 

4257800; 

4258500; 

4258800; 

4258600; 


664400, 

662500, 

662100, 

662000, 

660900, 

659700, 

659500, 

659900, 

659900, 

659400, 

659100, 

659200, 

658900, 

658600, 

658400, 

658200, 

658500, 

658400, 

658100, 

656700, 

655900, 

656100. 

655200, 

654700, 

654700. 

655800, 

656600, 

656700, 

657700, 

656700, 

656500, 

657400, 

657800, 

659000, 

660000, 

660200, 

660600, 

660800, 

660300, 

659600, 

659900, 

660300. 

660800. 

660700, 

660600, 

659900, 

659700, 

659700, 

660300, 

660600, 

661300, 

661600, 

661800, 

662200, 

662700, 

662800, 

662000, 

661200, 

662000, 

661800. 

661600. 

662300. 

664100. 

664800. 

665100, 

665400, 

666500. 

666600, 


l 
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4258200; 666800.  4258000;  666100, 
4257400; 666000,  4257300;  666000, 
4257000: 666400.  4257000;  666500. 
4257600; 666^00,  4257600;  666900, 
4257400;  666&00,  4257100;  666700, 
4256900;  666800, 4256700;  666700, 
4256300;  666B00,  4256100;  667200. 
4256100; 667400, 4256300;  667600. 
4256300; 667B00, 4256100;  667900, 
4256300; 668100.  4256300;  668400, 
4255900;  retu  mine  to  668900,  4255600. 

(14)  Unit  111:  Yolo  County,  California. 
From  uses  1 :24,000  quadrangle  maps 
Davis  and  Sa;  :on,  California,  land 
bounded  by  t  le  following  UTM  10  NAD 
83  coordinatt  s  (E,  N):  615400,  4260700; 
614500, 4260700;  614500,  4261500; 
614200, 4261 500;  614200,  4261800; 
614000,  4261 SOO;  614000,  4262300; 
615400,  4262300;  retimiing  to  615400, 
4260700. 

(15)  Unit  1  :  Solano  County. 
California.  [R  jserved) 

(16)  Unit  i: ::  Solano  County. 
California.  [Rsserved] 

(17)  Unit  11:  Stanislaus  County. 
California.  Fram  USGS  1:24,000 
quadrangle  n:  aps  Knights  Ferry, 
Oakdale.  Pau  sell  and  Waterford 
California,  la  id  bounded  by  the 
following  UT  VI 10  NAD  83  coordinates 
(E,  N): 

(i)  Start  at  (98400,  4172400;  698100, 


4172800;  698200,  4173000 
4174300; 697300,  4174300 
4174500; 697B00, 4174500 
4176300;  6971700,  4176300 
4179300; 696B00.  4179300 
4180000; 696B00,  4180200 
4179900:  697700.  4180200 
4180400; 697600, 4180400 
4182200; 698p00,  4182200 
4182600; 70oboO,  4182600 
4183400;  699(400.  4183400 
4184100;  700(800.  4185100 
4186300;  705G00,  4187700 
4187700;  706J500,  4187700 
4186800;  7051600,  4185900 
4184600:  7051500.  4183800 
4183100;  704(800,  4181800 
4181800;  701J800,  4181500 
4181100;  702toOO,  4179500 
4179500;  7031000.  4178800 
4178800;  702|600.  4178900 
4178900-,  703400,  4178500 
4178300;  702900,  4178300 
4177800; 703100,  4177500 
4177300; 702  700, 4177500 
4177500; 702  500,  4177400 
4177200; 702  700,  4177000 
4177100;  702400,  4177100 
4177000; 702400,  4176800 
4176800;  702  300,  4177100 
4177200;  702  000,  4177100 
4176900;  702  000,  4176800 
4176800;  70^600.  4176700 
4176500; 701600,  4176200 
4175900;  701 800,  4175800 
4175800; 702  000,  4175100 


697400, 
697300, 
697800, 
697700, 
696600, 
697100, 
697700. 
697600, 
699000, 
700300, 
699400, 
704100, 
705700, 
706200, 
706800, 
705000, 
701800, 
701500, 
703200, 
702900, 
702400, 
702800, 
703100, 
703000, 
702600, 
702700, 
702600, 
702400, 
702300. 
702200, 
702100, 
701800, 
701600, 
701700, 
702000, 
701600, 


4175100;  701600,  4174200;  701900. 
4173700; 701800,  4173600;  701700, 
4173500;  701700,  4173300;  701700. 
4173200;  701600,  4173200;  701500. 
4173100;  701500,  4173000;  701600, 
4173000;  701600,  4172800;  701500, 
4172600;  701300,  4172500;  701100, 
4172600; 700700,  4172600;  700600. 
4172600;  700500,  4172700;  700500. 
4172900;  700400,  4172900;  700400, 
4172800; 700100,  4172700;  699600, 
4172700; 699500,  4172800;  699300, 
4172800;  699100,  4172500;  698800, 
4172500;  698700,  4172600;  retvuTiing  to 
698400,  4172400;  and  excluding  land 
bound  by  700700,  4176200;  699400, 
4176200; 699300,  4176200;  699300, 
4177800;  701000,  4177800;  701000, 
4177000;  700500,  4177000;  700500, 
4176600;  700700,  4176400;  retxmiing  to 
700700,  4176200:  and  excluding  land 
bound  by  699400,  4179400;  698100, 
4179400;  698400,  4179500;  698400. 
4180200;  €99800,  4180200;  699800, 
4180000;  699600,  4179800;  returning  to 
699400,4179400. 

(ii)  Start  at  702000,  4169700;  701000, 
4169700;  700700,  4169700;  700700, 
4170500;  700500,  4170500;  700500. 
4170900; 700300,  4170900;  700300, 
4171100; 700300,  4171800:  701200, 
4171800; 702000, 4171800;  702000, 
4169800;  returning  to  702000,  4169700. 

(18)  Unit  14:  Alameda  Coimty, 
California.  From  USGS  1:24,000 
quadrangle  maps  Milpitas  and  Niles, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  591200,  4148600;  590700, 
4148600;  590700,  4148700;  590300, 
4149200;  589400,  4150300;  589500. 
4150200;  589900,  4150100;  590100, 
4150400;  590900,  4150000;  591500. 
4150800; 591600,  4150700;  591800, 
4150700;  592000,  4150900;  592300, 
4150600;  592300,  4150400;  592200. 
4150000;  592100,  4149600;  592000, 
4149500;  591600,  4149500;  591600, 
4148800;  returning  to  591200,  4148600. 

(19)  Unit  15:  Madera,  Mariposa  and 
Merced,  California.  From  USGS 
1:24,000  quadrangle  maps  Haystack 
Mtn.,  Illinois  Hill,  Indian  Gulch,  Le 
Grand,  Merced,  Merced  Falls,  Owens 
Reservoir,  Plainsburg,  Planada,  Raynor 
Creek,  Snelling,  Winton,  and  Yosemite 
Lake,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N): 

(i)  Start  at  736600,  4134200;  733900, 
4134200;  733900,  4134800;  733800, 
4134900;  733800,  4135000;  733000, 
4135000; 733000, 4135800;  732500. 
4135800;  730300,  4135700;  730200. 
4135600;  730100,  4135600;  729900. 
4135700;  729900,  4136500;  729900, 
4136700;  730000,  4136700;  730100, 
4136600; 730200,  4136600; 730300. 
4136600;  730400,  4136700;  730500. 


4136800 
4137000 
4137300 
4137500 
4137700 
4137600 
4137800 
4138500 
4138700 
4138800 
4138500 
4138300 
4137800 
4137600 
4137500 
4137400 
4137200 
4136400 
4137200 
4138800 
4138700 
4138800 
4139500 
4139600 
4139600 
4140200 
4140900 
4140800 
4141000 
4141200 
4141600 
4141100 
4140500 
4139500 
4138900 
4138200 
4138300 
4138700 
4139100 
4139500 
4140500 
4141900 
4143400 
4141500 
4141100 
4140900 
4142400 
4144900 
4145000 
4145000 
4145200 
4145300 
4145500 
4145700 
4145300 
4145200 
4144900 
4144700 
4144600 
4144500 
4144800 
4145100 
4145600 
4145800 
4146000 
4146200 
4146500 
4146800 


730600 
730600 
730500 
730300 
729800 
729400 
729300 
729000 
728400 
727900 
727600 
727400 
727300 
727400 
727300 
727400 
726500 
725800 
725000 
725500 
725800 
725900 
726500 
725900 
725800 
725900 
725400 
725100 
724900 
724100 
723400 
723200 
723400 
724000 
723900 
723400 
723000 
723000 
723200 
722100 
721900 
721900 
720900 
721000 
721000 
717700 
714500 
715500 
715900 
716100 
716000 
715900 
716000 
717000 
717800 
717800 
717600 
717800 
718200 
718700 
718600 
718700 
718600 
718600 
718500 
718600 
718200 
718300 


.  4136900 
,4137200 
. 4137400 
, 4137500 
, 4137700 
, 4137600 
, 4138400 
, 4138400 
,4138800 
.  4138600 
, 4138400 
, 4137800 
,4137600 
,4137500 
, 4137400 
, 4137200 
, 4136500 
, 4136400 
, 4137200 
, 4138800 
, 4138700 
,  4138800 
, 4139500 
,  4139600 
, 4140200 
, 4140900 
, 4140800 
, 4141000 
,4141200 
,  4141600 
,4141100 
, 4140600 
, 4139500 
,4139400 
, 4138700 
, 4138200 
,  4138300 
,  4138900 
.  4139400 
,  4139500 
,4141100 
,4143400 
, 4141800 
,4141200 
, 4141000 
,4142500 
, 4144900 
,  4145000 
,  4145000 
, 4145100 
,  4145200 
,  4145400 
, 4145600 
,  4145700 
,  4145300 
,  4145100 
, 4144800 
, 4144500 
,  4144600 
,  4144500 
,  4145000 
,  4145600 
,  4145700 
, 4145900 
, 4146100 
,  4146500 
,  4146600 
, 4146800 


730600, 
730600, 
730400, 
729900, 
729700, 
729300, 
729200, 
728800, 
728200, 
727700, 
727400, 
727300, 
727400, 
727300, 
727400, 
726500, 
726400, 
725800, 
724900, 
725500, 
725800, 
725900, 
726500, 
725800, 
725900, 
725400, 
725100, 
724900, 
724100, 
723400, 
723200, 
723400, 
724000, 
723900, 
723500, 
723400, 
723000, 
723100, 
723300, 
722000, 
721900, 
720800, 
721000, 
721100, 
717800, 
714500, 
715500, 
715800, 
716000, 
716100, 
715900, 
716000, 
716100, 
717700, 
717800, 
717600, 
717600, 
717900, 
718400, 
718700, 
718700, 
718600, 
718700, 
718500, 
718600, 
718300, 
718200, 
718500. 
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4146900;  718600.  4147000;  718600,  4137500;  743800, 4137500;  743400, 
4147100;  718400,  4147200;  718500,  4137400;  743100,  4137300;  743100, 
4147300;  718500,  4147600;  718700,  4137200;  742900,  4137000;  742700, 
4147600;  718700, 4147400;  719000,  4137000;  742600, 4136900; 742600, 
4147500;  719100,  4147700;  719300,  4136600;  742400,  4136500;  742000, 
4147600; 719600, 4147900;  719700,  4136400; 741800,  4136500;  741400, 
4148000;  719700,  4148100;  719800,  4136400;  741100,  4136400;  741100, 
4148200; 720000, 4148200;  720600,  4136700;  740200,  4136700;  739900, 
4148200;  720600, 4148300;  720700,  4136400;  739400,  4136400;  739400, 
4148400;  720800, 4148400; 720900,  4136700;  737600,  4136700;  737600, 
4148500;  722700, 4148500; 722700,  4135900;  737300,  4135900;  737300, 
4148600; 722900, 4148600; 723200,  4135300;  737400,  4135200;  737200, 
4148700; 723400,  4148700;  723200,  4135000; 736800,  4134800;  736800, 
4148600; 723100,  4148500;  723000,  4134600; 736800,  4134400;  returning  to 
4148400;  723200,  4148200;  723400,      736600,  4134200;  excluding  land  bound 

4148200; 723500, 4148300; 723600,  by  727200,  4138700; 726600,  4139500; 
4148400;  723600, 4148500; 723800,  726600, 4139600; 726800, 4139600; 
4148500; 723800, 4148400; 723900,  727000,  4139700;  727200,  4140000; 
.  4148400;  723900,  4148500;  724000,  727300,  4140500;  727200,  4140700; 
4148700;  724200, 4148500; 724200,  727400,  4140700; 727500, 4140800; 
4148900;  724300,  4149000;  724300.      727400.  4141100;  727800,  4141100; 

4149100; 724500, 4149000;  724500,  727800, 4140700;  728300,  4140700; 

4149300; 724700, 4149400; 724900,  728300, 4139600;  727900,  4139300; 

4149600;  725000,  4149700;  725000.  727900,  4139000;  727800,  4138800; 

4150000;  724900,  4150100;  725000,  727400,  4138800;  returning  to  727200, 

4150200;  725200,  4150200;  725300,  4138700;  and  excludingland bound  by 

4150400; 725400, 4150500: 725400,  726700,  4139700;  726400,  4140000; 

4150600; 725100, 4150900; 724700.  726600,  4140000;  726800,  4140200; 

4150900;  724700,  4153400;  725000,  726900,  4140100;  726900,  4140000; 

4153500;  725400,  4153900;  725600,  726800,  4139800;  returning  to  726700, 

4154100;  725800,  4154200;  726000,  4139700;  and  excluding  land  bound  by 

4154300;  726200,  4154000;  726300.  726200,  4138000;  725800,  4138000; 

4153800; 726300, 4153700;  727800.  725800,  4138200;  725700,  4138200; 

4153700; 727800,  4153400;  727900.  725700, 4138500;  725800,  4138500; 

4153400;  727900,  4153500;  728400,  725800, 4138400;  726200,  4138400; 

4153600;  728700,  4153700;  729000,  returning  to  726200,  4138000;  and 

4153/00;  729000,  4153600;  729100,  excluding  land  bound  by  727000, 

4153500; 729300, 4153400;  729400.  4137600; 726800,  4137600;  726800, 

4153400; 729400, 4153300;  729300,  4137800;  726500,  4137800;  726500, 

4153200; 729500, 4153100;  729800,  4138000; 727300,  4138100;  727300, 

4153100; 729900,  4153200;  729900,  4138000; 727200,  4137900;  727000, 

4154200;  730000,  4154200;  730100,  4137800;  returning  to  727000,  4137600. 
4154300;  730600,  4154300;  730700.       (ii)  Start  at  745300,  4139300;  745400, 

4154400; 731000,  4154600;  731200.  4139400; 745500,  4139500;  745500, 

4154700;  731500,  4154700;  731800,  4139600; 745500.  4140300;  746100, 

4154900;  732200,  4154900;  732600,  4139500;  746800.  4138500;  747700, 

4154800; 733200,  4154500;  733400,  4137700; 748500, 4135800;  748700, 

4154500; 733700,  4154300;  734700,  4135100; 749500,  4134000;  750700, 

4154300; 734900, 4154600;  735100,  4131700;  751600,  4130500;  752000. 

4154800; 735100,  4154900;  735500.  4130200; 752100,  4130200;  752200, 

4155300; 735600, 4155300;  735800,  4130200; 752800, 4130100;  753300, 

4155500; 736100,  4155900;  737100.  4130400; 753500,  4130400;  753900, 

4155400; 737800, 4155000;  738200,  4130200;  754000,  4129300;  753400, 

4154200;  738300,  4153300;  739000.  4128400; 753900,  4127700;  754400. 

4152800;  739100,  4152200;  740200,  4127700;  754600,  4127400;  755300, 

4151800;  740800, 4151500; 740800,  4128400;  755400,  4128400;  755600. 

4150300; 741100, 4149900; 741700.  4127700;  756900,  4126400;  757800, 

4149400; 742100,  4148500;  742100,  4125800;  758400,  4126300;  758500, 

4147100; 743400, 4146100; 744000,  4126300; 758600,  4126000;  757900, 

4145600; 744400, 4144600;  744300.  4125100; 757400,  4125100;  757800, 

4143900; 743900,  4142700;  744000,  4124400; 757800,  4124000;  758200, 

4142000;  744200,  4141700;  745500.  4124000;  758500,  4123600;  758800, 

4140300; 745500,  4139600;  745500,  4123600; 759000,  4123900;  759300, 

4139500;  745400,  4139400;  745300,  4123900;  759700,  4123500;  759700, 

4139300; 745200, 4139200; 744900,  4123400; 759200, 4122900;  760300, 

4139000;  744800, 4138800; 744900,  4121300;  761000.  4121000;  761300, 

4138500;  744700, 4137700; 744400,  4120300; 762100, 4119400;  762300, 

4137500; 744200. 4137600;  744000.  4119400;  762700.  4118600;  762800, 


4118000; 

4118000; 

4117100; 

4115300; 

4117100; 

4117300; 

4117200; 

4116600; 

4116500; 

4116300; 

4116600; 

4116400; 

4115500; 

4115300; 

4115600; 

4115800; 

4116100; 

4116300; 

4116900; 

4117000; 

4116800; 

4116500; 

4116600; 

4117800; 

4118600; 

4119000; 

4119700; 

4120500; 

4120700; 

4121400; 

4121600; 

4121800; 

4120700; 

4119700; 

4120300; 

4120000; 

4121400; 

4121900; 

4123300; 

4123500; 

4123500; 

4123900; 

4125100; 

4125500; 

4125900; 

4125800; 

4125600; 

4125500; 

4125100; 

4125300; 

4125200; 

4125800; 

4126200; 

4127000; 

4128600; 

4129100; 

4129100; 

4129300; 

4130700; 

4130900; 

4130800; 

4130600; 

4130800; 

4131100; 

4131000; 

4130700; 

4130200; 

4130300; 


762100, 

760400, 

759700, 

756500, 

756500, 

755800, 

755700, 

755500, 

754900, 

754800, 

753700, 

753300, 

752700, 

752200, 

751800, 

751900, 

751100, 

751300, 

750800, 

750000, 

749300, 

746000, 

745200, 

744600, 

743600, 

745400, 

744700, 

745500, 

746000, 

746200, 

746400, 

747600, 

746500, 

747000, 

747800, 

747800, 

748600, 

747800, 

748300, 

748500, 

748600, 

747800, 

747400, 

746900, 

746900, 

746300, 

746200, 

745700, 

744500, 

744400, 

743700, 

744500, 

743700, 

742000, 

742800, 

742900, 

743000, 

743600, 

743500, 

743100, 

743000, 

742400. 

742000, 

741300, 

741600, 

741400, 

740400, 

740300. 


4118900; 

4117100; 

4115300; 

4117100; 

4117200; 

4117200; 

4116700; 

4116500; 

4116300; 

4116600; 

4116400; 

4115600; 

4115400; 

4115200; 

4115600; 

4116000; 

4116300: 

4116900; 

4116900; 

4116800; 

4116500; 

4116600; 

4117800; 

4118600; 

4119000; 

4119700; 

4120500; 

4120600; 

4120700; 

4121500; 

4121700; 

4120700; 

4119700; 

4120300; 

4120000; 

4120500; 

4121400; 

4121900; 

4123300; 

4123500; 

4123900; 

4124600; 

4125500; 

4125800; 

4125900; 

4125700; 

4125500; 

4125100; 

4125300; 

4125200; 

4125800; 

4126200; 

4127000; 

4127200; 

4128600: 

4129100; 

4129200; 

4129500; 

4130700; 

4130900; 

4130600; 

4130800; 

4131100; 

4131000; 

4130900; 

4130400; 

4130200; 

4130300; 


760500, 

759700, 

756500. 

756600, 

756200, 

755700, 

755700, 

755400. 

754800, 

753700, 

753300, 

753100, 

752400, 

752200, 

752000, 

751400, 

751300, 

751100, 

750700, 

749300. 

746000, 

745200, 

744600, 

743600, 

745400, 

744700, 

745300, 

745600, 

746000, 

746200, 

746400, 

746500, 

747000, 

747800, 

748400, 

747800, 

748600, 

747800, 

748300, 

748600, 

747800, 

747400, 

746900, 

747000, 

746600, 

746200, 

745700, 

744500, 

744400, 

743700, 

744500, 

743700, 

742400, 

742000, 

742800, 

743000, 

743400, 

743600, 

743500, 

743000, 

742400, 

742000, 

741200, 

741500, 

741600. 

741300, 

740400, 

740300, 


I 
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4131100 
4131200 
4131300 
4131400 
4131500 
4131900 
4132200 
4132100 
4132200 
4132200 
4132600 
4132800 
4133500 
4133900 
4135800 
4136400 


74C500, 
74C  700, 
74C800, 
741000, 
741 100, 
741000. 
74C700, 
74C400, 
74C300, 
74C200, 
74C000, 
74C300, 
741000, 
741800, 
741000, 
741400, 

742000, 


742600, 
742  700, 
743100, 
743400, 
744000, 
744  400, 
744  900, 
744  900, 


reti  iming ' 


4136500 
4136500 
4136900 
4137000 
4137300 
4137500 
4137600 
4137700 
4138800 
4139200 

(20)  Subu4t 
California. 

(21)  Subxu^it 
California. 

(22)  SubuBJit 
Ranch, 

(23)  Suburlit 
California.  [F 

(24)  Subiin|it 
California 

(25)  Subuiijit 
California.  [F 

(26)  Subur  it 
California.  [F 


4131100 
4131200 
4131400 
4131500 
4131600 
4132100 
4132200 
4132100 
4132200 
4132300 
4132600 
4133500 
4133900 
4135800 
4136400 
4136400 
4136400 
4136600 
4137000 
4137200 
4137400 
4137500 
4137500 
4138500 
4139000 


740500, 
740700, 
741000, 
741100, 
741000, 
740800, 
740500, 
740400, 
740200, 
739900, 
740300, 
741000, 
741900, 
741000, 
741100, 
741800, 

742400, 
742600, 
742900. 
743100, 
743800, 
744200, 
744700, 
744800, 
745200, 


to  745300,  4139300. 
16A:  Merced  County, 
served] 

16B:  Merced  County, 
[Reserved] 

16C:  Gustine,  San  Luis 
on,  California.  [Reserved] 
16D:  Merced  County, 
eserved] 
16E:  Merced  County, 
served] 

16F:  Merced  County, 
eserved] 

160:  Merced  County, 
eserved] 


(27)  Unit  17:  Fresno  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Academy  and 
Millerton  Lake  East,  California,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E,  N):  267300,  4097300; 


266900,  4097300 
267800, 4098300 
268100,  4098900 
267400,  4099800 
267700, 4100800 
268600,  4101400 
269600,  4101100 
269900, 4101500 
269200, 4102400 
268700,  4103800 
269600,  4103100 
270300, 4103500; 
270500, 4102400 
270300,  4101900 
270600,4101100 
270200,  4100700 
268300,  4100500 
268100,  4100100 
268600,  4099500 
268700,  4098900 
268500, 4098100 
268100,  4097600 


267000,  4097600 
268100,4098700 
268000,  4099100 
267400, 4100300 
268100,  4101400 
269100,4101100 
269800, 4101300 
269600,  4102200 
268600,  4102800 
269100,  4103800 
270200,  4103500 
270700, 4102500 
270300, 4102200 
270500,  4101500 
270500,  4101000 
269400,  4100500 
268100, 4100300 
268400, 4099800 
268700, 4099200 
268600, 4098300 
268400,  4097800: 


267800,  4097400; 
retiuning  to  267300,  4097300. 

(28)  Subunit  18A:  Kings  and  Tulare 
County,  California.  From  USGS  1:24,000 
quadrangle  maps  Burris  Park,  Monson, 
Remnoy  and  Traver,  California,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E,  N):  287000,  4034600; 
287000,  4035100;  288500,  4035100; 
288500,  4035600;  287700,  4035700; 
287700. 4036700;  289300,  4036700; 
289400, 4037400;  291100,  4037400; 
291100, 4037200;  291800,  4037200; 
291900, 4036800;  291900,  4035600; 


292700,  4035800;  292700,  4036500; 
293500, 4036400;  293500,  4036000; 
294300,  4036000;  294300,  4035600; 
293500, 4035600;  293400,  4034000; 
292600, 4034000;  292600,  4035400; 
291900,  4035400;  291700,  4035400; 
291700,  4035600;  290500,  4035700; 
290500, 4036100;  289800,  4036100; 
289800, 4035700;  289400,  4035700; 
289400, 4034500;  288500,  4034500; 
288500,  4034200;  287700,  4034200; 
287700,  4034500;  returning  to  287000, 
4034600. 

(29)  Subunit  18B:  Tulare  County, 
California.  From  USGS  1:24,000 
quadrangle  map  Monson,  California, 
land  bounded  by  the  following  UTM  11 
NAD  83  coordinates  (E,  N):  297500, 
4035500;  296700,  4035500;  296700, 
4036300;  297500,  4036300;  retiuning  to 
297500,  4035500. 

(30)  Subunit  18C:  Tulare  County, 
Cahfomia.  From  USGS  1:24,000 
quadrangle  map  Ivanhoe  ,  California, 
land  bounded  by  the  following  UTM  11 
NAD  83  coordinates  (E,  N):  299200, 
4038600;  298400,  4038600;  298400, 
4039500;  298500,  4039800;  298900, 
4039900;  298900,  4041000;  299700, 
4041000; 299300,  4041500;  300900, 
4041500;  300900,  4041400;  300400, 
4041400; 300400,  4040100;  300300, 
4040100; 300300,  4039400;  299200, 
4039400;  retimiing  to  299200,  4038600. 

(31)  Maps  follow  of  critical  habitat 
units  1  and  2,  3  and  4,  6  and  7,  8 
through  10, 13, 14, 15, 16, 17,  and  18 
(respectively)  for  vernal  pool  tadpole 
shrimp. 
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Redding 
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Critical  Habitat  -  Units  1-2 

Lepidurus  packardi 

(Vernal  Pool  Tadpole  Shrimp) 


N 


+ 


California 


Critical  Habitat 

County  Boundary 
Interstate/State  Route 


^^_^^2  Miles 
2      0      2  Kilometers 


46802         jFederal  Register / Vol.  68,  No.  151 /Wednesday.  August  6.  2003 /Rules  and  Regulations 


TEHAMA 


Corning 


BUTTE 
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GLENN 


Oroville 


Critical  Habitat  -  Units  3-4 

Lepidurus  packardi 

(Vernal  Pool  Tadpole  Shrimp) 


N 
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Critical  Habitat 
County  boundary 
Interstate/State  Route 
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3       0       3  Kilometers 
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6 


/ 
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YUBA 
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Critical  Habitat  -  Units  6-7 

Lepidurus  packardi 

(Vernal  Pool  Tadpole  Shrimp) 


N 


+ 


Critical  Habitat  202  Miles 

County  Boundary  202  Kilometers 

Interstate/US  Route/State  Route 
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Modesto 
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•  Los 
Banos 


X 


Chowchjila 
MADERA 


Critical  Habitat  -  Units  13. 15,  and  16 

Lepidurus  packardi 

(Vernal  Pool  Tadpole  Shrimp) 


N 
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California 


Critical  Habitat 

County  Boundary 
Interstate/State  Route 


4__^^4  Miles 
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Critical  Habitat  -  Unit  14 

Lepidurus  packardi 

(Vernal  Pool  Tadpole  Shrimp) 


N 


+ 
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B8883  Critical  Habitat 
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0 
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Critical  Habitat -Unit  17 

Lepidurus  packardi 

(Vernal  Pool  Tadpole  Shrimp) 
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Critical  Habitat 

County  Boundary 
State  Route 
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meadowfoam),  Neostapfia  colusana 
(Colusa  grass),  Orcuttia  inaequalis  (San 
Joaquin  Valley  Orcutt  grass),  Orcuttia 
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pilosa  (hairy  Orcutt  grass),  Orcuttia 
tenuis  (slender  Orcutt  grass),  Orcuttia 
viscida  (Sacramento  Orcutt  grass), 
Tuctoria  greenei  (Greene's  tuctoria), 
Tuctoria  mucronata  (Solano  grass)  and 
Castilleja  campestris  ssp.  succulenta 
(fleshy  owl's-clover)  under  paragraph  (a) 
by  adding  entries  for  these  species  in 
alphabetical  order  by  family  imder 
Asteraceae,  Euphorbiaceae, 
Limnanthaceae,  Poaceae,  and 
Scrophulariaceae,  (respectively)  to  read 
as  follows: 

§17.96    Critical  habitat— plants. 

(a)  Flowering  plants. 

*        *        *        *        * 

Family  Asteraceae:  Lasthenia 
conjugens  (Contra  Costa  Goldfields). 

(1)  Critical  habitat  units  are  depicted 
for  Mendocino,  Napa,  Contra  Costa. 
Alameda,  Santa  Clara  and  Monterey 
Counties,  California,  on  the  map  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Lasthenia 
conjugens  are  the  habitat  components 
that  provide: 

(i)  Vernal  pools,  swales,  moist  flats, 
and  other  ephemeral  wetlands  and 
depressions  of  appropriate  sizes  and 
depths  and  the  adjacent  upland  margins 
of  these  depressions  that  sustain 
Lasthenia  conjugens  germination, 
growth  and  reproduction,  including,  but 
not  limited  to,  vernal  pools  on  clay  soils 
from  a  variety  of  soils  series,  rock 
outcrop  pools  on  basalt  flows,  and 
vernal  pools  in  saline  alkaline  transition 
zones  with  tidal  marsh  habitats.  All  of 
these  habitats  typically  become 
inundated  during  winter  rains,  but  are 
dry  during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  siurounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Lasthenia  conjugens 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  manmade  feattires  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  nmways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 


(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  coimties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kem,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  cind  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creeks  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Unit  1:  Mendocino  County, 
California.  From  USGS  1:24,000 
quadrangle  map  Point  Arena,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  441000, 
4310900;  440700,  4310900;  440500, 
4311100; 440200,  4311100;  440000. 
4311300;  439500.  4311000;  438900, 
4311000; 438500,  4311400;  438500, 
4311800;  438500,  4312500; 438500, 
4312700;  438700.  4313000;  439000. 
4313100; 439100, 4313500;  439300, 
4313900;  439500,  4314000; 439800, 
4313900; 440100, 4314000;  441000, 
4314000;  441200,  4314200;  441300, 
4314200; 441600,  4313700;  441700, 
4313500;  442200,  4313400;  442500, 
4313300; 442900, 4312800; 443200, 
4312300; 443300,  4312000;  443300, 
4311800;  442500,  4311800;  442400, 
4312000;  442200,  4312000; 441300, 
4311000;  returning  to  441000,  4310900. 

(6)  Unit  2:  Napa  County,  California. 
From  USGS  1:24,000  quadrangle  maps 
Capell  Valley,  and  Yoimtville, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  567300,  4248100;  567200, 
4248300; 567000, 4249800;  566700, 
4250000; 566400, 4250300;  566100, 
4250400; 566000, 4250500;  565500, 
4250500;  565100,  4250500;  565100, 
4250800;  565400,  4251200;  566000, 
4251800; 566600, 4251600; 566800, 
4250900;  567300,  4250500; 568100, 
4250500; 568300, 4250100;  568100, 
4250000;  568400, 4249400;  568500, 
4249300;  568300, 4249100; 567800, 
4249000;  567500,  4248900;  567400, 
4248600;  retimiing  to  567300,  4248100. 

(7)  Unit  3:  Napa  County,  California. 
From  USGS  1:24,000  quadrangle  maps 
Cuttings  Wharf,  and  Napa,  California, 
land  boimded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  564100, 


4232800;  563800.  4233000;  563500, 
4233200;  563500,  4233400;  563700, 
4233500;  563800,  4233600;  563800, 
4235100;  563800,  4235200;  563900, 
4235300;  564200,  4235400;  564400, 
4235300; 564500,  4235100;  564700, 
4235000;  564700,  4234900;  564800, 
4234700; 564700, 4234400;  564800, 
4234200;  564700,  4234100;  564700, 
4234000; 564800,  4233800;  565100, 
4233600; 565100, 4233500;  565000, 
4233300:  564800, 4233100;  564600, 
4233200;  returning  to  564100,  423800. 

(8)  Unit  4:  Solano  County,  California. 
(Reserved] 

(9)  Subunit  5A:  Solano  Coimty, 
California.  [Reserved] 

(10)  Subunit  5B:  Solano  County, 
California.  [Reserved] 

(11)  Unit  6:  Contra  Costa  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Benicia,  and  Mare 
Island,  California,  land  boiuided  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  568300,  4207000;  568200, 
4207000; 568200,  4207100;  568100, 
4207100; 568100,  4207000;  567900, 
4207100;  567700,  4207200;  567600. 
4207200; 567600,  4207100;  567500, 
4207100;  567200,  4207100;  566600, 
4207700; 566400,  4207500;  565900. 
4207400; 565700, 4207700; 566400, 
4208500;  566800,  4208500;  566800, 
4208000; 566900,  4208000;  566900, 
4207900; 566900.  4207800;  567100. 
4207800;  567100.  4207900;  567000. 
4207900; 567000,  4208000;  567100, 
4208100; 567200,  4208200;  567500, 
4207800;  567900,  4207400;  568200. 
4207200;  568500,  4207100;  568400, 
4207100;  returning  to  568300.  4207000. 

(12)  Unit  7:  Contra  Costa  County, 
California.  From  USGS  1:24.000 
quadrangle  maps  Byron  Hot  Springs, 
and  Clifton  Court  Forebay,  California, 
land  bounded  by  the  following  UTM  10 


NAD  83  coordinates  (E,  N) 
4185200;  620200.  4185300 
4185500;  620000.  4185900 
4186100; 620500,  4186100 
4186200;  620700.  4186600 
4186800;  620100.  4186900 
4186800;  619900,  4186600 
4186400;  619800,  4186300 
4186400;  619500,  4186300 
4186100;  619600,  4185700 
4185700; 618200,  4186600 
4187100; 617700,  4187400 
4187900;  618400,  4187900 
4187500; 619000,  4186900 
4186700;  619500,  4186900 
4189200; 619300,  4189400 
4189600;  619000,  4189700 
4189400;  618500, 4189000 
4188900;  617700,  4188800 
4189000;  617400,  4189200 
4189500;  618100,  4189800 
4190100; 618700,  4190300 
4190700;  619000,  4191000 


620500, 
620200. 
620000. 
620700. 
620200, 
620000. 
619900, 
619600. 
619600. 
619400, 
618100, 
617800, 
618400. 
619400. 
619500. 
619400. 
618700, 
617800, 
617400, 
618200, 
618200, 
618700, 
619300. 


46810 


i 


ederal  Register /Vol.  68,  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations 


613600 


4191100; 

4190700; 

4190900; 

4191200;  62 

4190700; 

4190400;  62 

4188700; 

4188400; 

4188100; 

4187800; 

4187700;  621 

4187100 

4187281;  62 

4186900; 

4186000; 

4186100; 

4186600; 

4186400; 

4186000; 

4185300;  62 

4185700; 62 

4186100; 

4185400; 

(13)  Unit  8 
California, 
quadrangle 
California 
following 
(E,N):  591201 1 


4191100; 619800. 
61*00,  4190700;  620100. 
62C400, 4190900;  620500, 

1800, 4191200;  622200. 
622300, 4190400; 621200. 

iJlOO,  4190400;  621100. 
62(1900,  4188700;  620600, 
62Q400, 4188600;  620400, 
620500, 4187900;  620600. 
62C700, 4187700; 620900. 
100, 4187500;  620500, 
62G500, 4186900;  621300, 

1700, 4187100;  621800. 
621B00,  4186200;  621600. 

621  BOO, 4185900; 621900, 
621300, 4186500;  621900, 
622100, 4186600;  622200, 
622300. 4186200;  622500, 

622  500. 4185800;  622000, 
1200.  4185300;  621200, 
1300, 4186000; 621100, 

620300, 4185900;  620600, 
retijrning  to  620500.  4185200. 
Alameda  County, 
Frbm  uses  1:24,000 
IT  aps  Milipitas.  and  Niles. 
la  id  bounded  by  the 
UTM  10  NAD  83  coordinates 
4148600;  590700, 


4148600; 590700,  4148700;  590300, 
4149200; 589400,  4150300;  589500, 
4150200;  589900,  4150100;  590100, 
4150400;  590900,  4150000;  591500, 
4150800; 591600,  4150700;  591800, 
4150700; 592000,  4150900;  592300, 
4150600;  592300,  4150400;  592200, 
4150000; 592100,  4149600;  592000, 
4149500;  591600,  4149500;  591600, 
4148800;  returning  to  591200,  4148600. 

(14)  Unit  9:  Monterey  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Marina,  Salinas, 
Seaside,  and  Spreckles,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  608100,  4048800; 
607700, 4048800; 607200,  4048900; 
606700, 4049100; 606500,  4049200; 
606400, 4049300;  606300,  4049500; 
,606100. 4049800;  606000,  4049900; 
605600. 4050300;  605500,  4050500; 
605400. 4050800;  605400.  4051200; 
605700. 4052100;  606000.  4052700; 
606000,  4052800;  606900,  4053300; 
607200. 4053200;  607900,  4053100; 
608100,  4053100;  608400,  4053000; 
609100, 4053000;  609300,  4053200; 
609500, 4053500;  609600,  4053700; 
609700, 4053900;  609700,  4054100; 


609900,  4054600; 
610200,  4055500; 
610400,  4056500; 
610700, 4056700; 
611100,4056700; 
612200, 4056600; 
612900,  4056600; 
613100, 4056500; 
613200, 4056200; 
613100,4055500; 
613000, 4055000; 
612600,  4054300; 
612000,  4053800; 
611300, 4053400; 
610400,  4051900; 
610700, 4050800; 
610200, 4050600; 
609800, 4050300; 
609900,  4049700; 
609800,  4049300; 
608400,  4049000; 
returning  to  608100, 


609800.  4054300; 
609900,  4054900; 
610200,  4056300; 
610600, 4056600; 
610900, 4056800; 
611200, 4056700; 
612700, 4056600; 
613000,  4056600; 
613100,  4056400; 
613100, 4056000; 
613000, 4055200; 
612900, 4054900; 
612400, 4053900; 
611600,4053600; 
610800,  4052900; 
610400, 4051300; 
610600,  4050600; 
609900,  4050500; 
609800,  4050000; 
609900,  4049400; 
608600,  4049000; 
608200.  4048900; 
4048800. 

(15)  Maps  follow  of  critical  habitat 
units  1.  2  through  5.  6,  7.  8.  and  9 
(respectively)  for  Contra  Costa 
goldfields. 
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Pacific  Ocean- ^-^ — --^ 


MENDOCINO 


^  Man 

*  Chester 


1 


Critical  Habitat  -  Unit  1 
Lasthenia  conjugens 
(Contra  Costa  Goldfields) 


N 


+ 


California 


Critical  Habitat 
County  Boundary 
State  Route 


1  Miles 


1  Kilometers 
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NAPA 


SOLANO 


Mapa 


3 


Critical  Habitat  -  Units  2-5 

Lasthenia  conjugens 
(Contra  Costa  Goldfields) 


Critical  Habitat 
County  Boundary 
Interstate 


N 


2  Miles 


2  Kilometers 
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W     ^ 

*C^    Vallejo 


SOLANO 


California 


Martinez 


CONTRA  COSTA 


Critical  Habitat  -  Unit  6 

Lasthenia  conjugens 

(Contra  Costa  Goldfields) 


N 


-¥ 


Critical  Habitat 
County  Boundary 
interstate 


1  Miles 


1  Kilometers 
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ALAMEDA 


Mountain 
House      i 


Critical  Habitat  -  Unit  7 

Lasthenia  conjugens 

(Contra  Costa  Goldfieids) 


N 


+ 


California 


Critical  Habitat 
County  Boundary 
Interstate 


!  Mites 


10     12  Kilometers 
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Newark 


ALAMEDA 


SANTA  CLARA 


Critical  Habitat  -  Unit  8 

Lasthenia  conjugens 

(Contra  Costa  Goldfieids) 


N 


+ 


California-  * 


Critical  Habitat 

County  Boundary 
Interstate 


1  Miles 


1  Kilometers 
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BHJJNG  CODE  43  10-55-C 


Family  ] 
hooveri  (H 


Carmel  Valley 


Critical  Habitat  -  Unit  9 

Lasthenia  conjugens 

(Contra  Costa  Goldfields) 


Critical  Habitat 


— —  County  Boundary 
US/State  Route 


2  Miles 


2  Kilometers 


Chamaesyce 


(1)  Critical  habitat  units  are  depicted 
for  Tehama,  Glenn,  Colusa,  Stanislaus, 
Tulare  and  Tuolumne  Coimties, 
California,  on  the  map  below. 


(2)  The  primary  constituent  elements 
of  critical  habitat  for  Chamaesyce 
hooveri  are  the  habitat  components  that 
provide: 
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(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Chamaesyce 
hooveri  germination,  growth  and 
reproduction,  including  but  not  limited 
to,  vernal  pools  formed  on  neutral  to 
saline-alkaline  soils  over  lime-silica 
cemented  heirdpan  or  cla3rpan,  or  on 
acidic  soils  over  iron-silica  cemented 
hardpan,  that  typically  become 
inundated  during  winter  rains,  but  are 
dry  during  the  siunmer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watershed(s)  and 
hydrologic  featxues,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Chamaesyce  hooveri 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  manmade  features  and 
structures,  such  as  buildings,  roads, 
aqueduct,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  counties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Unit  1:  Butte  and  Tehama 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Acorn 
Hollow,  Foster  Island,  Los  Molinos, 
Nord,  Richardson  Springs  NW,  and 
Vina,  California,  land  bounded  by  the 


following  UTM  10  NAD  83  coordinates 
(E,  N):  588700,  4429900;  588900, 
4429500; 589500,  4429500;  589500, 
4428600;  589500,  4428000;  589800. 
4427100;  590500,  4426400;  590500. 
4425300; 591200, 4424400;  591500, 
4423300;  591600,  4422100;  590900. 
4420900;  590700,  4419800;  588000, 
4417000;  587500,  4416400;  587200, 
4415500; 587200, 4415100;  587300, 
4415000;  587300.  4414500;  587200. 
4414400; 587100,  4414300;  586900, 
4414000;  586400.  4413900;  586200, 
4413700; 586000,  4413600;  585800. 
4413600;  585800.  4414700;  585300. 
4414700;  585300,  4413800; 585200, 
4413700;  584800,  4413700;  584600, 
4413600;  584400, 4413600;  584200, 
4413500; 584000.  4413700;  583200. 
4413400; 583000,  4414200;  583700, 
4414600;  583500,  4415000; 583000. 
4415900;  583000,  4416400;  582900, 
4416700;  582800,  4416900; 582700. 
4417000; 582700,  4417200;  582900. 
4417300;  582800.  4417400;  582700. 
4417500;  582700,  4417600;  582600, 
4417700;  582600,  4418000;  582600, 
4418100;  582600,  4418200;  582700, 
4418300;  582500,  4418400;  582400. 
4418300; 582200. 4418300;  582100. 
4418400; 582100,  4418500;  582000, 
4418600; 582100,  4418700;  582100, 
4418900;  582200,  4419100;  582100. 
4419300; 582200, 4419500;  582100, 
4419600; 582000,  4419700;  582100, 
4419800; 582100,  4419900;  582200, 
4420000; 582200.  4420300;  582100, 
4420500;  582200,  4420600;  582200, 
4420800; 582300.  4421100;  582900. 
4421500; 582900,  4421600;  583300, 
4422000; 583400,  4422100;  583900, 
4422100; 584100, 4422300; 584200, 
4422300;  584300,  4422400;  584400. 
4422500; 584600.  4422900;  585100, 
4423400;  585600,  4423700;  585800. 
4423900; 585800. 4424200;  586100, 
4424200; 586600, 4424800;  586800, 
4424900;  587300,  4425500;  587400, 
4425600; 587500, 4425800;  587500, 
4425900; 587600,  4426000;  587700, 
4426100;  587800,  4426100; 587900, 
4426200;  587900.  4426300;  587900. 
4426800;  587800,  4426900;  587900, 
4427000;  588000,  4427300;  587900, 
4427300; 587800,  4427200;  587600, 
4426800;  587500.  4426600;  587400, 
4426400;  587200,  4426200;  58670f0, 
4425700;  586500, 4425700;  586200. 
4425400; 585900, 4425400; 585800, 
4425400;  585500, 4425600;  584900, 
4425600;  584900,  4425400; 584900. 
4425200; 585000,  4425000;  584800, 
4425000;  584600,  4424900;  584500, 
4424900;  584300,  4425000;  584100, 
4425000;  583900,  4425200;  583700, 
4425400:  583400,  4425500;  583300, 
4425500;  583300,  4425300; 583100, 
4425300;  583000,  4425400;  582900, 


4425200; 582800, 4425000; 582700, 
4424800;  582700,  4424600;  582600. 
4424500;  582600.  4424200;  582400. 
4424100;  582300,  4423800;  582100, 
4423600;  582100,  4423500;  581300, 
4422800; 581000,  4422600:  580600, 
4422800; 580200.  4423800;  579900. 
4424500; 579700. 4424800: 579500. 
4425400;  579700,  4425600;  580100, 
4425600; 580800,  4426400;  581700, 
4427000;  582300,  4427000;  582300. 
4426900;  582400.  4426800;  582500. 
4426800; 582700. 4426700;  582800. 
4426700;  583500. 4426800;  583900. 
4426900;  584000,  4427000;  584200, 
4427100: 584600, 4427600; 584800, 
4427900; 585100, 4428200;  585900, 
4428500; 586300, 4428500;  586900. 
4428900;  587300. 4429100; 588300. 
4429600;  588500.  4430000;  returning  to 
588700,  4429900. 

(6)  Unit  2:  Butte  County.  California. 
[Reserved] 

(7)  Unit  3:  Colusa  and  Glenn 
Counties,  California.  [Reserved] 

(8)  Unit  4:  Stanislaus  and  Tuolumne 
Counties.  California.  From  USGS 
1:24.000  quadrangle  maps  Cooperstown, 
Keystone,  Knights  Ferry,  La  Grange 
Paulsell,  California,  land  bounded  by 
the  following  UTM  1 0  NAD  83 
coordinates  (E.  N):  720800.  4176400; 
721400,  4175900;  722200,  4175300; 
722700,  4175200;  722800,  4173600; 
723000,  4173500;  723200,  4173600; 
723700,  4173600;  724000,  4173300; 
724100,  4172300;  722800,  4172200; 
721700.  4171200;  721600.  4170700; 
721500, 4170500; 721400,  4170400; 
721200, 4170300: 721000.  4170100; 
721000,  4169600;  720900,  4169600; 
720000,  4168500;  718900.  4168000; 
718700.  4168100;  718100. 4168500; 
718000,  4168500; 717900,  4168600: 
716200, 4168600; 715900,  4168500; 
715600.  4168300;  715500.  4168200; 
715400.  4168300;  715400.  4169400; 
714900. 4169900;  714900.  4170000; 
715100,  4170000;  715200,  4170200r 
715300,  4170200;  715300, 4170400; 
715300, 4171200;  715200,  4171200; 
715200,  4171000;  715100,  4171000; 
715100,  4170700;  714900,  4170700; 
714900,  4170300;  713900.  4169800; 
713800, 4169900;  713000.  4169500; 
712500, 4169400;  712200,  4169400; 
712000.  4169600; 711500. 4169900; 
711300.  4169900;  710500.  4169100; 
709300,  4169100;  709100,  4169500; 
709100. 4169700; 708900.  4169700; 
708800,  4169900;  708700,  4169900; 
708600.  4169800;  708500.  4169900; 
708400,  4170000;  708700. 4170200; 
708800,  4170300; 708900, 4170400; 
709100,  4170500;  709200,  4170600; 
709400,  4170600;  709400,  4170800; 
709300,  4170800;  709200,  4170900; 
709100, 4170800;  708800,  4170700; 
708800,  4170600;  708500.  4170500; 
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708400. 
707900, 
708100, 
708200. 
708200. 
708100. 
707700. 
707600, 
707100. 
707200, 
707500, 
707900, 
708200. 
708100, 
708300, 
708500, 
708700, 
708800, 
708500. 
708300, 
708100. 
707900, 
707600, 
707400, 
707100, 
706700. 
706500, 
706400, 
706300, 
706300, 
706100, 
705800, 
706000, 
705800, 
705500. 
705400, 
705200, 
705400, 
705300, 
705700, 
705700, 
705000, 
706200. 
706200. 
706700. 
706800. 
707400, 
707700. 
707900, 
708000, 
709800, 
709900, 
710300, 
710400, 
710700, 
710800, 
711200. 
711600, 
711700. 
711800, 
710600, 
709900, 
709100, 
709700. 
711400, 
713200, 
714700, 
715600, 


4170;00 

4170;00 

41705  00 

4170(00 

4170t00 

41705  00 

41705  00 

4170900 

4171 

4171 

4171 

4171 

4171 

41 

41 

41 

41 

41 

4172 

41 

41 

41 

41 

41 

41 

41 

41 


100 
.'00 
■00 

eoo 

700 
71?  00 
72100 

722  00 
724  00 

726  00 
700 

727  00 
726  00 
72=00 
72€00 
726  00 

723  00 

722  00 

723  00 
4172400 
4172700 
41728  00 
4172SD0 
41733  00 
41738  00 
4174100 
4174200 
4173700 
41732  DO 
41754  DO 


763  DO 

770  DO 
777  DO 
781  DO 
784  DO 
776  DO 

771  DO 
757  DO 
756  DO 
757D0 
759  DO 

765  DO 

766  DO 

762  DO 
761D0 

763  DO 

764  DO 

766  DO 

767  DO 
76SD0 
776  00 
78900 
788  DO 
795  DO 

4180800 
7  DO 
100 
41820DO 
41820  00 
4180SD0 


4182 
4182 


708100, 
707900, 
708200, 
708000, 
708200, 
707900. 
707700, 
707400, 
707100, 
707300, 
707800. 
708100, 
708100, 
708300, 
708400, 
708500. 
708800, 
708700, 
708400, 
708200, 
708000, 
707800, 
707400, 
707200, 
707000, 
706700, 
706400, 
706200, 
706400, 
706200, 
705900, 
705800, 
705900, 
705700. 
705400, 
705300. 
705100, 
705000. 
705700, 
705700, 
705200, 
705400, 
706300. 
706200, 
706700, 
707100. 
707600, 
707800, 
707900. 
708500. 
709900, 
710000, 
710300. 
710600. 
710800, 
711000, 
711400, 
711700, 
711900, 
710700, 
710300, 
709500. 
709200, 
710300, 
712400, 
714100, 
715200, 
715400. 


4170200 
4170300 
4170500 
4170600 
4170900 
4170700 
4170800 
4170900 
4171200 
4171200 
4171600 
4171600 
4171800 
4171900 
4172100 
4172300 
4172500 
4172700 
4172800 
4172700 
4172500 
4172700 
4172500 
4172700 
4172200 
4172300 
4172300 
4172600 
4172800 
4172800 
4173100 
4173500 
4173900 
4174200 
4174100 
4173500 
4174700 
4175900 
4176700 
4177500 
4177900 
4178900 
4178000 
4177100 
4175900 
4175600 
4175500 
4175700 
4176000 
4176400 
4176400 
4176100 
4176200 
4176400 
4176500 
4176700 
4176700 
4177200 
4178100 
4178900 
4179200 
4179600 
4182200 
4182900 
4182100 
4182600 
4181600 
4180400 


716600,  4180400;  716900,  4179900; 
717700,  4180100;  718500,  4180000; 
718700,  4179200;  719300,  4178700; 
719700,  4177600;  720300,  4177700; 
720700,  4177700;  returning  to  720800, 
4176400;  excluding  land  bound  by  ^ 
717800,  4170900; 718000, 4171000; 
718000,  4171300;  718800,  4171500; 
718800. 4171400;  718900,  4171000; 
719000, 4171000;  719100,  4170900; 
718900,  4170400;  718800,  4170200; 
718600, 4170200;  718600,  4170100; 
718100, 4170200; 717700,  4170200; 
717300,  4170300;  7^00,  4170500; 
717800,  4170500;  returning  to  717800. 
4170900. 

(9)  Unit  5:  Merced  and  Stanislaus 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Cooperstown. 
La  Grange,  Merced  Falls,  Montpelier,- 
Paulsell,  Snelling,  Tiu-lock  Lake, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N): 

(i)  Start  at  724100.  4158200;  723800, 


4158200 
4159000 
4159200 
4159300 
4159500 
4159800 
4159900 
4160500 
4160100 
4160500 
4160300 
4159600 
4159500 
4159400 
4159400 
4159100 
4158900 
4158800 
4158600 
4158500 
4158400 
4158100 
4157600 
4157400 
4157000 
4156700 
4156300 
4156700 
4156300 
4155700 
4154900 
4155200 
4155400 
4155800 
4156600 
4157200 
4157400 
4157600 
4160200 
4160800 
4161100 
4160400 
4160900 
4161000 


723700, 4159000 
722500. 4159200 
722300, 4159300 
721600,4159300 
721500, 4159600 
721600,4159800 
721700. 4159900 
721100. 4160500 
720800.  4160100 
719500,  4160500 
720000,4159600 
719600,4159500 
719400.  4159500 
719100.  4159400 
718900. 4159300 
718600. 4159000 
718400. 4158900 
718200,4158700 
718400.4158500 
718600, 4158400 
718900.  4158300 
719000,  4157900 
718000,4157700 
717900,4157200 
718400, 4157300 
718700, 4156300 
717500.4156700 
717100. 4156300 
716600. 4155800 
716200. 4155000 
715900,4155100 
715800. 4155300 
715600, 4155700 
715400, 4155800 
715400, 4156600 
715400,4157400 
715500,4157600 
717600. 4159700 
718200. 4160500 
718700,4161100 
716800. 4160400 
714900. 4160900 
715000, 4161000 
715200.4161100 


722500, 
722400, 
722200, 
721600. 
721500. 
721600. 
721700, 
721100, 
720800. 
719500. 
719600. 
719500, 
719300. 
719000, 
718700, 
718600, 
718200, 
718300, 
718500, 
718700, 
719000. 
718700, 
717800, 
718000, 
718700, 
717500, 
717100, 
716600. 
716300. 
715900, 
715800, 
715700, 
715500, 
715300, 
715400, 
715500, 
717600, 
718100. 
718400. 
716800. 
714900, 
715000, 
715200, 
714400, 


4161100 
4161200 
4161100 
4161100 
4160700 
4160500 
4160800 
4160400 
4161900 
4163500 
4163100 
4165600 
4165800 
4165800 
4166300 
4166500 
4166700 
4167100 
4166700 
4166300 
4166100 
4166700 
4166000 
4165800 
4165700 
4165400 
4165200 
4165300 
4165400 
4165100 
4166400 
4166500 
4166700 
4167100 
4167600 
4167800 
4167300 
4166900 
4166800 
4166500 
4166600 
4166500 
4166400 
4166200 
4166300 
4166100 
4165800 
4165600 
4165400 
4165400 
4165200 
4165100 
4164900 
4164700 
4164800 
4164500 
4164100 
4163700 
4164000 
4164100 
4164300 
4164800 
4164700 
4164000 
4163500 
4164200 
4163900 
4163500 


714400 
713700 
713200 
713100 
713400 
713800 
714000 
711100 
709500 
707900 
707000 
707400 
706700 
706200 
706200 
706300 
706200 
706500 
706800 
707000 
707200 
707400 
707800 
708200 
708400 
708200 
708400 
708600 
709100 
710200 
710100 
709900 
709800 
710200 
711600 
712400 
712900 
711800 
711600 
711800 
712000 
712200 
712500 
712700 
712800 
712800 
712500 
712700 
712400 
712500 
712400 
712600 
712700 
712500 
712400 
713100 
712900 
713100 
713600 
713700 
714400 
714600 
714800 
714400 
715200 
715400 
715100 
714800 


.4161200 
,4161100 
.4161200 
.4161000 
, 4160600 
.  4160800 
. 4160700 
, 4160300 
. 4161900 
.4163500 
.4163100 
,  4165600 
,  4166100 
, 4166000 
, 4166400 
, 4166500 
, 4166700 
,4167100 
, 4166700 
, 4166300 
.  4166100 
,  4166700 
, 4165600 
, 4165800 
. 4165500 
,  4165300 
,  4165200 
.4165400 
, 4165100 
. 4166400 
, 4166500 
, 4166500 
. 4166700 
. 4166800 
.  4167800 
.  4167300 
. 4167200 
, 4167000 
,  4166600 
,  4166600 
, 4166300 
,  4166500 
, 4166400 
, 4166200 
, 4166300 
,  4166000 
,  4165800 
. 4165600 
, 4165500 
. 4165300 
, 4165100 
, 4165000 
, 4164800 
, 4164800 
, 4164300 
, 4164300 
, 4163800 
,  4163800 
,  4164000 
, 4164300 
,  4164500 
,  4164800 
, 4164200 
, 4163600 
, 4164000 
. 4164200 
,  4163700 
.4163300 


713700, 
713300, 
713100. 
713400. 
713600. 
713900, 
714000. 
711100, 
709500, 
707900, 
707000, 
707400, 
706500. 
706300. 
706200. 
706300. 
706200. 
706700. 
706800, 
707000, 
707200, 
707800. 
708000. 
708400. 
708200. 
708300. 
708500. 
708800, 
710200, 
710100, 
710000, 
709900, 
709800. 
711000. 
712400. 
712900. 
712600. 
711600, 
711800, 
711900, 
712100, 
712300, 
712500. 
712700. 
713000, 
712700. 
712500. 
712600, 
712300. 
712500. 
712600, 
712600, 
712600, 
712400, 
712800, 
713200, 
712900. 
713500. 
713600. 
714200. 
714500. 
714800. 
714400, 
714500. 
715300. 
715300. 
715000, 
714900, 
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4163200;  715000.  4163200;  715700. 
4163200;  715900,  4163100;  716000, 
4162900;  716100.  4162800;  716200. 
4162800;  716300,  4162900;  716400, 
4163000;  716500.  4163100;  716600. 
4163200:  716600.  4163500;  716500, 
4163600;  716500.  4163800;  716600, 
4164100;  716800,  4164500;  716700. 
4164900; 716800.  4165300;  717200, 
4165800;  717200,  4166100;  717000, 
4166400;  716600.  4166400;  716400, 
4166300; 716400.  4166900;  716600, 
4166900;  71^800,4167100;  716800, 
4167350; 717000, 4167400;  717500, 
4167400;  718100,4167300;  718500, 
4167100;  718600,  4166600;  718700, 
4166400;  719100,  4166700;  719300. 
4166800;  719500,  4166800;  719500, 
4166500;  719600,  4166400;  719600, 
4166100; 719800, 4166100;  719900, 
4166300; 719900,  4166200;  720700, 
4166200; 720700, 4163700;  721700, 
4163700;  722400,  4164100;  722400, 
4165300; 722200,  4165300;  722200, 
4165400; 721500,  4165400;  721500, 
4166100;  721000, 4166300;  720700, 
4166500; 720900, 4166600;  721000, 
4166700;  721100,  4166900;  721000, 
4167000;  720300,  4167000;  720100, 
4166900;  720200.  4166700;  720200. 
4166600; 720100,  4166500;  720000, 
4166500; 719800. 4166800;  719500, 
4167400;  719500,  4167600;  719700, 
4167800;  720500,  4167800;  720700, 
4167700;  720900,  4167500;  721100, 
4167400; 721300,  4167700;  721700, 
4167700; 722000,  4167600;  722500, 
4167600; 723200,  4167100;  723500, 
4166300;  723000,  4166100;  723200, 
4165600;  723400,  4165700;  723600, 
4165600;  723600,4165100;  723700, 
4164900; 724300,  4164900; 725000, 
4163700; 725300,  4163800;  724900, 
4162800; 725100, 4162700; 725400, 
4162700: 726000,  4164100;  726300, 
4163500; 726200, 416310D;  726000, 
4163000; 726100, 4162700;  726200, 
4160600;  730600,  4160700;  730600, 
4161100; 731000,  4160800;  731700, 
4160700; 732000,  4160000; 733500, 
4159000; 733700,  4158700;  733300, 
4158600; 733300, 4158300;  733800, 
4157700;  733400,  4157100;  731700, 
4156900; 730900,  4156500;  728900, 
4156600;  728700,  4156700;  728700, 
4156800; 728600,  4156900;  728300, 
4156900; 728100,  4156800;  727900, 
4156800;  727100, 4156800:  726900, 
4156600;  726700.  4156500;  726300. 
4156500; 726100,  4156600;  725800, 
4156500;  725600,  4156400;  725500, 
4156300;  725400,  4156200;  725100, 
4156100;  725000,  4156000;  724900, 
4156000;  724800,  4156100;  724300, 
4156100; 724300,  4155700;  723800, 
4155700;  723900,  4155300;  723300, 
4155400;  722700,  4155100;  722700, 
4155400;  722300,  4155400;  722300, 


4156800;  722900,  4156800;  722900, 
4157400;  723500,  4157400;  723500, 
4157000;  723700,  4157000;  723700, 
4156900;  724300.  4156900; 724300. 
4157400;  724200.  4157400;  retxmiing  to 
724100. 4158200. 

(ii)  Start  at  704200,  4166200;  704000, 
4166200;  703800,  4166400;  703400, 
4166600;  703400,  4166800;  703500, 
4166800;  703600,  4166900; 703700, 
4167000; 703700, 4167200; 704600, 
4167600;  704700,  4167600;  704800, 
4167500;  705000,  4167400;  705300, 
4167400; 705300,  4166400;  705000. 
4166300;  704400.  4166300;  returning  to 
704200. 4166200. 

(iii)  Start  at  712600.  4155200;  712600, 
4156800;  712900, 4156800; 712900, 
4157100; 714800.  4157200;  714800, 
4156800; 714300.  4156300;  714200, 
4156200;  714000,  4155500;  714000, 
4155400;  713800,  4155400;  returning  to 
712600. 4155200. 

(10)  Subunit  6A:  Merced  County. 
California.  [Reserved] 

(11)  Subunit  6B:  Merced  County. 
California.  [Reserved] 

(12)  Subunit  6C:  Merced  County, 
California.  [Reserved] 

(13)  Subunit  7A:  Tulare  County, 
California.  From  USGS  1:24.000 
quadrangle  maps  Ivanhoe.  and  Stokes 
Mtn.,  California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E.  N): 

(i)  Start  at  300900,  4041500;  300900, 
4041800; 300200,  4041800;  299900, 
4041900;  299600,  4042100;  299200, 
4042700; 298900,  4043000;  298900, 
4043300;  299200,  4043500;  299700, 
4043500;  299700,  4044700;  300100, 
4045300;  300700,  4045400;  301200, 
4044900;  301400,  4044900;  301400, 
4045200;  301300,  4045200;  301300, 
4045800;  302200,  4045800;  302200, 
4045600; 302500,  4045600;  303000. 
4045900;  303100.  4045900;  303300, 
4045700;  303600,  4045700;  303800, 
4046100:  304300,  4046100:  304500, 
4046300;  304700,  4046300;  304900, 
4046800;  304700,  4047700;  304800, 
4047900;  304700,  4048300;  304B00, 
4048500:  305400, 4048500; 305800, 
4048000; 306000,  4047900;  306300, 
4047900; 306500.  4047600;  306500, 
4047000; 306300. 4046900;  306100. 
4045900; 305900. 4045300;  305600. 
4045100;  305400,  4044300; 305400, 
4044100;  305900.  4043900;  305700, 
4043400;  305700,  4042400;  305000, 
4042400;  304900,  4042000;  304200, 
4042000:  304100,  4041600;  301400, 
4041700;  returning  to  300900.  4041500. 

(ii)  Start  at  300900,  4041500;  300900, 
4041400; 300400,  4041400;  300400, 
4040100;  300300.  4040100;  300300, 
4039400:  300300,  4039300;  300000, 
4039300; 300000.  4038600;  299200, 
4038600;  298400,  4038600;  298400, 


4039500; 298500, 4039800;  298900. 
4039900; 298900,  4041000;  299700, 
4041000;  299300.  4041500;  returning  to 
300900.  4041500. 

(14)  Subunit  7B:  Tulare  Coimty, 
California.  From  USGS  1:24,000 
quadrangle  maps  Auckland,  Ivanhoe, 
Stokes  Mtn.,  and  Woodlake,  California, 
land  bounded  by  the  following  UTM  11 
NAD  83  coordinates  (E,  N): 

(i)  Start  at  308500,  4033700;  308200. 
4033800; 308000,  4033900;  308100, 
4034300; 308000,  4034500;  308000, 
4034900; 307700,  4035100;  307500, 
4035400;  307400,  4035600;  307400. 
4035800;  307200.  4036300;  306900. 
4036900;  307100.  4037300;  306700, 
4038300;  306700,  4038400;  306800, 
4038500; 307000, 4038500;  307200, 
4038600;  307100,  4038700;  307100, 
4039900;  308100,  4040200:  308500, 
4040700;  308200,  4041500;  307600, 
4041500;  307100, 4042000;  307100, 
4042600;  307700,  4043700;  307800. 
4044500;  308200,  4044700;  309000, 
4043900;  309600,  4043400;  311700, 
4043400;  312100,  4043000;  312700.. 
4043000;  313000.  4042700;  313000. 
4042300; 312500. 4042000;  311000, 
4041000;  311000,  4040400;  310600, 
4040200;  310600,  4039900;  310400, 
4039900;  310400,  4039800;  310000. 
4039800;  310000,  4039500;  309900 
4039400;  309900,  4039200;  309700, 
4039200; 309300. 4039200;  309300. 
4038800;  308900,  4038800;  308900, 
4038400; 308100, 4038400;  308000, 
4038200;  307900,  4038200;  307900. 
4037600;  308100. 4037600;  308100, 
4037400; 308300. 4037400;  308300, 
4038000; 308700, 4038000;  308700, 
4037900;  308800,  4037800;  308700, 
4037600; 308900,  4037600;  308900, 
4037400; 308700, 4037400;  308700, 
4037200;  309100,  4037200;  309100. 
4036800; 308700, 4036800;  308700, 
4037000;  308100,  4037000;  308100, 
4036900; 308200,  4036900;  308200, 
4036800; 308100,  4036800; 308100. 
4036600;  308300,  4036600;  308300, 
4036500;  308500,  4036500;  308400, 
4035800;  308300,  4035800;  308300, 
4035400; 308900, 4035000;  309000, 
4034800; 308700, 4034800;  308700, 
4034100;  308600,  4034100;  308600, 
4034000;  308700,  4033900;  returning  to 
308500, 4033700. 

(ii)  Start  at  315900,  4034500;  314100, 
4034600;  313400,  4034900:  312800, 
4035000;  312800,  4035100;  313000, 
4035100;  313000, 4035900;  312500, 
4035900;  312500,  4035700:  312300, 
4035700; 312100.  4035500;  312000, 
4035500;  312000,  4035100;  311300, 
4035100; 3*1300.  4035300;  311500, 
4035300;  311500.  4035500;  311100, 
4035600;  311100,  4035300;  311000, 
4035200;  311000, 4035100;  310500. 
4035100;  310400,  4035000;  310300, 
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4035100; 
4035900; 
4036700; 
4037000; 
4037400; 
4037600; 
4038400; 
4038200; 
4037900; 
4038300; 
4038700; 
4038800; 
4039100; 
4039500; 
4039600; 
4040700; 
4041000; 
4040300; 
4039600; 
4039400; 
4038600; 
4038500; 


310  500, 
310)00, 
310  $00, 
310)00, 

310  mo, 

309  )00, 

310  [00, 

310  iOO. 
310100, 

311:  :oo, 

3111100. 
3111)00, 
3121(00, 
311100, 

311  '00, 

312  00, 
3131100, 

313  00, 
312! '00, 
3131  lOO, 
313  '00, 


314 


00, 


4035900; 
4036700; 
4037000; 
4037100; 
4037600; 
4038400; 
4038200; 
4037900; 
4038300; 
4038700; 
4038800: 
4039000; 
4039100; 
4039500; 
4040000; 
4041000; 
4040500; 
4039600; 
4039400; 
4039000; 
4038600; 
4038000; 


310600. 
310800. 
310500. 
310600. 
309800. 
310100. 
310500. 
310800. 
311200, 
311500, 
311600. 
311700. 
312000. 
311600. 
312100. 
313000, 
313700, 
312700, 
313300, 
313100. 
313900, 
314600. 


4038000; 314800,  4037500;  314800, 
4037200; 314000.  4036600;  314100, 
4036400; 314900,  4036400;  315100, 
4036600; 315500,  4036600;  316100. 
4036400; 316400,  4035400;  316400, 
4035200;  returning  to  315900.  4034500. 

(15)  Subunit  7C:  Tulare  County, 
California.  From  USGS  1:24,000 
quadrangle  map  Monson,  California, 
land  bounded  by  the  following  UTM  1 1 
NAD  83  coordinates  (E.  N):  297500, 
4035500; 297500,  4035200;  296800. 
4035300; 296200.  4035300;  296700. 
4036800; 297500,  4036700;  297500, 
4036300;  returning  to  297500,  4035500. 

(16)  Subunit  7D:  Tulare  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Monson,  and  Traver, 
California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E.  N):  294300.  4035600;  293500. 
4035600;  293400,  4034000;  292600, 
4034000; 292600. 4035400; 291900, 


4035400; 291700,  4035400;  201:^0, 
4035600;  290500,  4035700;  290500, 
4036100; 289800, 4036100;  289800, 
4035700; 289400. 4035700; 289400. 
4034500; 288500.  4034500;  288500, 
4034200; 287700,  4034200;  287700, 
4034500;  287000,  4034600;  287000, 
4035100;  288500,  4035100;  288500, 
4035600; 287700,  4035700;  287700, 
4036700; 289300, 4036700;  289400, 
4037400; 291100.  4037400;  291100, 
4037200; 291800,  4037200;  291900, 
4036800; 292700, 4036800;  292700, 
4037600;  291900,  4037700;  292000, 
4039500; 292300, 4039200;  292800, 
4039200; 292800,  4038500;  293200, 
4038500; 293200, 4038400; 294400, 
4038400;  returning  to  294300,  4035600. 

(17)  Maps  follow  of  critical  habitat 
units  1  and  2,  4  through  6  and  7 
(respectively)  for  Hoover's  spurge. 
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Family  Limnanthaceae:  Limnanthes 
fioccosa  ssp.  calif omica  (Butte  County 
Meadowfoam). 


(1)  Critical  habitat  units  are  depicted 
for  Tehama  County,  California,  on  the 
map  below. 
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assc  ciated  watershed(s)  and 
features,  including  the  pool 
and  siuTOunding  uplands 
in  extent  depending  on 
depth,  soil  type  and 
or  claypan  type  and 
topogr  iphy,  and  climate)  that 
I  he  tilling  and  drying  of 
or  ephemeral  wetland, 
maintain  suitable  periods  of 

,  water  quality,  and  soil 
I  imnanthes  floccosa  ssp. 
gei  mination,  growth  and 
and  dispersal,  but  not 


(2)  The 
of  critical 
floccosa  ssp 
components 

(i)  Vernal 
ephemeral 
appropriate 
adjacent  u 
depressions  t 
floccosa  ssp. 
growth  and 
not  limited  to 
the  margins 
Tuscan,  Redb 
Modesto 
by  Tuscan- 
complex  soils 
habitats 
diu-ing  winter 
the  suimner 
with  water 

(ii)  The 
hydrologic 
basin,  swales, 
(which  may 
pool  size  and 
depth,  hardpa^ 
extent, 
contribute  to 
the  vernal 
and  that 
pool  inundation 
moisture  for 
califomica 
reproduction, 
necessarily 

(3)  Critical 
existing 
structiues, 
aqueducts 
and  buildings 
and  other 
containing  oni ; 
constituent 

(4)  Critical 
the  following 
fall  within  the 

(i)  Lands  wi 
California 
Merced, 


aid 


vuy : 


pod 


ev3i 


lai 


ry  year. 

abitat  does  not  include 


su(  h 
,  rai  roads. 


'  urbin 


maniiade  features  and 

as  buildings,  roads, 
airport  runways 
other  paved  areas,  lawns, 
landscaped  areas  not 
or  more  of  the  primary 
el(  iments. 
1  abitat  does  not  include 
ands  although  they  may 
legal  descriptions  below: 
"  in  the  following 
cou^ities:  Butte,  Madera,       ' 
,  and  Solano; 


ithi 


Sacra  mento, 


(ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoim  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Unit  1:  Butte  and  Tehama 
Counties,  CaUfomia.  From  USGS 
1:24,000  quadrangle  maps  Campbell 
Mound,  Nord,  Richardson  Springs,  and 
Richardson  Springs  NW,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  595500, 
4408200;  594300,  4408200;  594100,' 
4408300;  594000,  4408400;  593600, 
4408500; 593400, 4408200; 593300, 
4408200;  593300,  4408500;  592900, 
4408500; 592900, 4408600;  593000, 
4408600; 593100,  4409200;  593200, 
4409200; 593200,  4409300;  592900, 
4409300; 592900, 4409500;  593100, 
4409600;  593100,  4409500;  593200, 
4409500;  593200,  4409800;  593300, 
4409900; 593300,  4410400;  593100, 
4410400;  592900,  4410200;  592600, 
4410200; 592600, 4410000;  592500, 
4409900;  592500,  4410800;  592700, 
4411200;  593300,  4411400;  594000, 
4411600; 594600,  4412400;  594400, 
4412800; 594200,  4412800;  594100, 
4412500;  593800,  4412500;  593800, 
4412700; 593600, 4412900;  593300. 
4413100; 593200, 4412400;  593000, 
4412200;  592600,  4412200;  592400, 
4412600;  591700,  4412600;  590900, 
4411000; 590700,  4411000;  590000, 
4411600; 589000, 4411900;  588100, 


4412000 
4413500 
4414000 
4414700 
4416100 
4416600 
4416000 
4415800 
4416300 
4415800 
4416300 
4416400 
4416500 
4416500 
4416700 
4416800 
4416400 
4415200 
4415500 
4414600 
4413800 
4413900 
4413600 
4411900 
4413300 
4411800 
4411700 
4410700 
4410800 
4410400 
4410000 
4409^00 
4409500 
4409400 
4409200 
4409100 
4408800 


588100,  4413300; 
588300,  4413900 
588500, 4414600 
589200,  4415000 
592400,  4416700 
592500, 4416000 
592000,  4415800 
593800,  4416300 
594400,  4416300 
594900,  4415800 
595500, 4416300 
595900,  4416500 
596100,  4416400 
596300,  4416600 
596500,  4416700 
596600,  4416800 
597100,  4415600 
597100,  4415000 
598100,  4415200 
597600, 4414400 
597300,  4413300 
598400,  4413900 
597400,4411900 
598300,  4412700 
598900,  4413300 
599400,  4411700 
599800, 4411000 
599100,  4410800 
598800,  4410600 
598300,  4410100 
598000,  4409900 
597600,  4409600 
597300, 4409500 
596900,  4409200 
596700,  4409100 
596000,  4408900 
595700,  4408800 


588200, 
588500, 
589200, 
590800, 
592500, 
592000, 
592500, 
594100, 
594400, 
594900, 
595500, 
596000, 
596200, 
596400, 
596500, 
597100, 
596800, 
597800, 
597600. 
597300, 
598200, 
598400, 
597600, 
598500, 
598900, 
599800, 
599300. 
599000. 
598500. 
598100, 
597700, 
597500, 
597100, 
596800, 
596200, 
595900, 
returning  to 


595500,  4408200. 

(6)  Unit  2:  Butte  County,  California. 
[Reserved] 

(7)  Unit  3:  Butte  County,  California. 
[Reserved] 

(8)  Unit  4:  Butte  County,  California. 
[Reserved] 

(9)  Map  follows  of  critical  habitat 
units  1  through  4  for  Butte  County 
meadowfoam. 
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BILLING  CODE  431  )-S5-C 

Family  Poace  le:  Neostapfia  colusana 
(Colusa  Grass 

(1)  Critical  labitat  units  are  depicted 
for  Yolo,  Stan  islaus,  Mariposa, 
Tuolumne  ani  1  Calaveras  Counties, 
California,  on  the  map  below. 

(2)  The  prir  lary  constituent  elements 
of  critical  hab  tat  for  Neostapfia 
colusana  are  1  iie  habitat  components 
that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  we  tlands  and  depressions  of 
appropriate  si  les  and  depths  and  the 
adjacent  uplaiid  margins  of  these 
depressions  tl  at  sustain  Neostapfia 
colusana  germination,  growth  and 
reproduction,  and  that  typically  become 
inundated  dui  ing  winter  rains, 
including  but  Qot  limited  to  vernal 
pools  formed  )n  the  rim  of  alkaline 
basins  in  the  ^  acramento  and  San 
Joaquin  valle)i  s,  as  well  as  on  acidic 
soils  of  alluvii  1  fans  and  stream  terraces 
along  the  east(  im  margin  of  the  San 
Joaquin  Vallei  and  into  the  adjacent 
foothills.  All  c  f  these  pool  types  are  dry 
during  the  sui  imer  and  do  not 
necessarily  fil  with  water  every  year; 
and 

(ii)  The  assc  ciated  watershed(s]  and 
hydrologic  fea  tures,  including  the  pool 
basin,  swales,  and  siuxoimding  uplands 
(which  may  vi  ry  in  extent  depending  on 
pool  size  and  i  lepth,  soil  type  and 
depth,  hardpa  i  or  claypan  type  and 
extent,  topogri  phy,  and  climate)  that 
contribute  to  t  le  filling  and  drying  of 
the  vernal  poo  I  or  ephemeral  wetland, 
and  that  maim  ain  suitable  periods  of 
pool  iniuidati(n,  water  quality,  and  soil 
■moisture  for  A  eostapfia  colusana 
germination,  g  rowth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  I  abitat  does  not  include 
existing  mann  ade  features  and 
structiues,  sue  h  as  buildings,  roads, 
aqueducts,  rai  roads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urba  n  landscaped  areas  not 
containing  Dn<  or  more  of  the  primary 
constituent  el«  ments. 

(4)  Critical  1  abitat  does  not  include 
the  following  i  ands  although  they  may 
fall  wnthin  the  legal  descriptions  below: 

(i)  Lands  wi  hin  the  following 
California  cou  ities:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; . 

(ii)  Federally  -owned  lands  within  the 
boundaries  of  iie  Kern,  Sacramento, 
San  Francisco JBay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refugfe  Complexes,  and  the 
Coleman  Natic  nal  Fish  Hatchery; 

(iii)  State-ov  ned  lands  within  the 
boundaries  of  lie  AUensworth,  Boggs 
Lake,  Butte  Cr  tek  Canyon,  Calhoun  Cut, 


Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

^    (5)  Unit  1:  Yolo  County,  California. 
From  USGS  1:24,000  quadrangle  maps 
Davis,  and  Saxon,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  615400,  4260700; 
614500, 4260700:  614500,  4261500; 
614200,  4261500;  614200,  4261800; 
614000, 4261800; 614000, 4262300; 
615400.  4262300;  returning  to  615400, 
4260700. 

(6)  Unit  2:  Solano  County,  California. 
[Reserved] 

(7)  Unit  3:  Calaveras  and  Stanislaus 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Bachelor 
Valley,  Copperopolis,  Farmington, 
Knights  Ferry,  and  Oakdale,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  697300, 
4184800;  697100,  4185000;  696900, 
4185400;  696500,  4185700;  696900, 
4186000; 696900,  4186300;  696600, 
4186300;  696600,  4187000;  696000, 
4187000; 696000,  4186900;  695800, 
4186700; 695600, 4186700;  695500. 
4186500; 695400,  4185900;  695100, 
4185400;  694600,  4185500;  694600, 
4185700;  694900,  4186200;  694800, 
4186200;  694600,  4186100;  694400, 
4186100;  694300,  4186000;  694200, 
4186000;  693900,  4186200;  693800, 
4186200;  693700, 4186100;  693700, 
4185900;  693500,  4185800;  693300, 
4185600;  693100,  4185500;  693000, 
4185200; 692500, 4185200;  692400, 
418^400;  692500,  4185500;  692500, 
4185600; 692500,  4186200;  692600, 
4186300;  692600,  4186800;  692500, 
4186800; 692400,  4186900;  692300, 
4186800;  692200,  4187000;  692100, 
4186800;  692000,  4187000;  691900, 
4187000;  691900,  4186800; 691800,  " 
4186800;  691700,  4187200;  691600, 
4187200; 691400,  4187200;  691300, 
4187200; 691200,  4187300;  691000, 
4187400; 690800,  4187800;  690800, 
4187900; 690900,  4187900;  691000, 
4188000;  691000,  4187900;  691100, 
4187900; 691100,  4188100;  691000, 
4188200;  690900.  4188200;  690900, 
4188100;  690700.  4188000;  690600, 
4188100;  690600.  4188300;  690400, 
4188500;  690300,  4188700;  690300, 
4188800;  690100,  4188900;  690200, 
4189100;  690300,  4189100;  690500, 
4189200; 690000,  4189300;  689900, 
4189400;  691100,  4189400;  691100, 
4189900;  690900,  4190000;  691000, 
4190100;  690900,  4190500;  691000, 
4190600; 691000,  4190800;  691100, 


4190800; 691200,  4190600;  691400, 
4190700; 691600,  4190600; 691600. 
4190500; 691700,  4190500;  691800, 
4190400; 691800,  4190600;  692100, 
4190600; 692200,  4190400;  692300, 
4190500;  692300,  4190700;  692200, 
4190700;  692200,  4190800;  692000, 
4190800;  691900,  4190900;  691700, 
4190700; 691600,  4190700;  691600. 
4190800;  691500,  4191100;  691700, 
4191100; 691700, 4191700;  693100, 
4191900; 693600,  4192400;  693800, 
4193200; 694000,  4193300;  693900, 
4193200; 694000,  4193200;  694100„ 
4193100;  694200,  4193100;  694600, 
4192900; 694700, 4192800;  694500, 
4192500;  695200,  4192500;  695400, 
4192400;  695700,  4192100;  695800, 
4192000; 695800,  4191700;  695900, 
4191700; 695900,  4191500;  696000, 
4191400;  696000,  4191200;  696400, 
4191200; 696400,  4191500;  696500, 
4191500;  696500,  4192500;  696300, 
4192500;  695100,  4193400;  695100, 
4193500; 694900,  4193600;  694800, 
4193800; 694600,  4193800; 694600, 
4193900; 694500,  4193900;  694500, 
4193800;  694400,  4193800;  694400, 
4193900;  694300.  4193900;  694300, 
4193700; 694200,  4193700;  694000, 
4193800; 693900,  4193900;  693700, 
4194200; 693700,  4194400;  693600, 
4194700; 693500,  4194700; 693500, 
4194600;  693300,  4194500;  693100, 
4194600;  692900,  4194500;  692000, 
4194900;  692000,  4195900;  691800, 
4195900; 691300,  4195600:  691100, 
4195900;  691400,  4196000;  691400, 
4196100;  691300,  4196200;  691300, 
4196300; 691400,  4196400;  691400, 
4196500;  691200,  4196500;  690900, 
4196300; 690800,  4196200;  690600, 
4196400; 690600,  4196500;  690700, 
4196600; 690500,  4196600;  690300, 
4196500; 689800,  4196500;  689500, 
4196400; 689500, 4197000;  689100, 
4197000;  688900,  4196600;  688900, 
4196700;  688800,  4196700;  688800, 
4196200; 686900,  4196200;  687000, 
4196400;  687200,  4197000;  687900, 
4197100; 687900,  4198500; 688200, 
4198800;  688400,  4198800;  688500, 
4199200; 688800,  4199100;  688800, 
4199900; 688500,  4199900;  688500, 
4200000;  688000,  4200200;  688100, 
4201700; 686600, 4201800;  686300, 
4202600;  686300,  4202900;  686500, 
4203100;  687700,  4203800;  687800, 
4203800;  687900,  4203500;  688600, 
4203800;  689100,  4203600;  689400, 
4203800; 689400,  4204400;  690200, 
4204400;  690300,  4203600; 691600, 
4204200;  692500.  4204600;  692400, 
4203100; 693200,  4202800;  693200, 
4202100; 692800,  4200800;  695000, 
4199200; 695800,  4199200;  696200, 
4199100; 696500,  4198900;  696600, 
4198700;  696800,  4198100;  696900, 
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4197800;  697300,  4198400;  697700, 
.  4198400;  697500,  4197100;  697800, 
4196700; 698300, 4196700;  699100, 
4195600;  699300, 4195300;  699600, 
4195300;  700000,  4194700;  700200, 
4194600; 700200, 4194000;  700900, 
4194000;  702000,  4193700;  702300, 
4193800; 702300,  4194600;  702600, 
4194700; 702900,  4194500;  702900, 
4193800;  702200,  4193100;  702300, 
4192400;  703900,  4191600;  703900, 
4191100;  704400,  4190700;  705400, 
4190400;  705700,  4189100;  705500, 
4188600; 705100, 4188500;  704800, 
4188500; 704300, 4188900;  703800, 
4188500;  703600,  4188500;  703400, 
4189100; 702300,  4189000;  700700, 
4188500; 700100, 4188500:  700000, 
4188800; 699600,  4188300;  699800, 
4188200; 700100,  4187600;  699900, 
4186200;  698400,  4185200;  returning  to 
697300,  4184800. 

(8)  Unit  4:  Stanislaus  and  Tuolumne 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Cooperstown, 
Keystone,  Knights  Ferry,  La  Grange, 
Oakdale,  Paulsell,  and  Waterford, 
California,  land  botmded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N): 

(i)  Start  at  710300,  4182900;  711400, 


4182100 
4182000 
4182000 
4180900 
4180400 
4180100 
4179200 
4177600 
4177700 
4175900 
4175200 
4173500 
4173600 
4172300 
4171200 
4170500 
4170300 
4169600 
4168500 
4168100 
4168500 
4168600 
4168300 
4168300 
4169900 
4170000 
4170200 
4171200 
4171000; 
4170700 
4170300 
4169900 
4169400 
4169600 
4169900 
4169100 
4169700 
4169900 


712400,  4182100 
714100, 4182600 
715200,  4181600 
715400, 4180400 
716900,4179900 
718500, 4180000 
719300,4178700 
720300,4177700 
720800, 4176400 
722200, 4175300 
722800,4173600 
723200,  4173600 
724000,4173300 
722800,4172200 
721600,4170700 
721400,4170400 
721000,  4170100 
720900,  4169600 
718900, 4168000 
718100,  4168500 
717900,4168600 
715900,  4168500 
715500,4168200 
715400,4169400 
714900,4170000 
715200,4170200 
715300,4170400 
715200, 4171200 
715100,4171000 
714900,4170700 
713900,4169800 
713000,  4169500 
712200, 4169400 
711500,  4169900 
710500;  4169100 
709100,  4169500 
708900,  4169700 
708700,  4169900 


713200, 
714700, 
715600, 
716600, 
717700, 
718700, 
719700, 
720700, 
721400, 
722700, 
723000, 
723700. 
724100, 
721700, 
721500, 
721200, 
721000, 
720000, 
718700, 
718000, 
716200, 
715600. 
715400, 
714900, 
715100, 
715300, 
715300, 
715200. 
715100, 
714900, 
713800. 
712500, 
712000, 
711300, 
709300, 
709100. 
708800. 
708600, 


4169800 

;  708500 

4169900; 

4170000 

;  708700 

4170200; 

4170300 

;  708900 

4170400; 

4170500 

;  709200 

4170600; 

4170600 

;  709400 

4170800; 

4170800 

;  709200 

4170900; 

4170800 

;  708800 

4170700; 

4170600 

;  708500 

4170500; 

4170300 

;  708100 

4170200; 

4170200 

;  707900 

4170300; 

4170500 

;  708200 

4170500; 

4170600 

;  708000 

4170600; 

4170800 

;  708200 

4170900; 

4170900 

;  707900 

4170700; 

4170700 

;  707700 

4170800; 

4170900 

;  707400 

4170900; 

4171100 

;  707100 

4171200; 

1^171300 

;  707300 

4171200; 

4171300 

;  707800 

4171600; 

4171600 

;  708100 

4171600; 

4171700 

;  708100 

4171800; 

4171900 

;  708300 

4171900; 

4172100 

;  708400 

4172100; 

4172200 

;  708500 

4172300; 

4172400 

;  708800 

4172500; 

4172600 

; 708700 

4172700; 

4172700 

;  708400 

4172800; 

4172700 

;  708200 

4172700; 

4172600 

; 708000, 

4172500; 

4172500 

, 707800, 

4172700; 

4172600 

. 707400. 

4172500; 

4172600 

, 707200, 

4172700; 

4172300 

707000, 

4172200; 

4172200 

706700, 

4172300; 

4172300 

706400, 

4172300; 

4172400 

706200, 

4172600; 

4172700 

706400, 

4172800; 

4172800 

706200, 

4172800; 

4172900 

705900, 

4173100; 

4173300 

705800, 

4173500; 

4173800 

705900, 

4173900; 

4174100 

705700, 

4174200; 

4174200 

705400, 

4174100; 

4173700 

705300, 

4173500; 

4173200 

705100, 

4173200; 

4172600 

704900, 

4172400; 

4172100 

704600, 

4172100; 

4171900 

704400, 

4171800; 

4171600 

704600, 

4171400; 

4171500 

704900, 

4171200; 

4171100 

704900, 

4171000; 

4170900 

704600, 

4170900; 

4170700 

704800, 

4170200; 

4170200 

705000, 

4170100; 

4169600 

705000, 

4169500; 

4169400 

704800, 

4169300; 

4169300 

703500, 

4169500; 

4169600 

703400. 

4170100; 

4170200, 

703600. 

4170S0O; 

4170300- 

703500. 

4170600; 

4170700; 

703500, 

4170800; 

4170900; 

703400, 

4171300; 

4171400; 

703200, 

4171500; 

4171500; 

703400. 

4171800; 

4171800; 

703600. 

4174000; 

4174000; 

704300. 

4173700; 

4173700; 

705100. 

4174700; 

4175400; 

705000. 

4175900; 

708400. 

4176300 

;  705700 

4176700 

;  705700, 

708800, 

4177000 

; 705700 

4177500 

;  705100, 

709100, 

4177500 

; 705000 

4177300 

;  704800, 

709400, 

4177300 

; 704800 

4177100 

;  704600, 

709300, 

4177100 

; 704500 

4177200 

;  704500, 

709100, 

4177400 

;  704300 

4177500 

; 704200, 

708800, 

4177300 

;  704000 

4177300 

;  703800, 

708400, 

4177100 

;  703500 

4177300 

; 703500, 

707900, 

4177800 

;  703800 

4178200 

; 704000, 

708100, 

4178200 

;  704100 

4178100 

; 704200, 

708200, 

4178100 

;  704200 

4178400 

; 703900, 

708200, 

4178400 

; 703900 

4178800 

; 703800. 

708100, 

4178900 

; 703900 

4179100 

, 703900. 

707700, 

4179200 

; 703500, 

4179200 

;  703200, 

707600, 

4179500 

; 703000, 

4178800 

; 702900, 

707100, 

4178800 

; 702600, 

4178900 

; 702400, 

707200, 

4178900 

; 702400, 

4178500 

; 702800. 

707500, 

4178300 

; 702900. 

4178300 

; 703100. 

707900, 

4177800 

; 703100, 

4177500 

; 703000, 

708200, 

4177300 

; 702700, 

4177500 

;  702600, 

708100, 

4177500 

;  702500 

4177400 

;  702700. 

708300, 

4177200 

;  702700 

4177000 

;  702600. 

708500, 

4177100 

;  702400, 

4177100 

;  702400, 

708700, 

4177000 

;  702400 

4176800 

; 702300. 

708800, 

4176800 

:  702300 

4177100 

; 702200. 

708500, 

4177200 

; 702000 

4177100 

; 702100. 

708300, 

4176900 

;  702000 

4176800 

;  701800, 

708100, 

4176800 

;  701600 

4176700 

;  701600. 

707900, 

4176500 

;  701600 

4176200 

;  701700, 

707600, 

4175900 

;  701800, 

4175800 

;  702000, 

707400, 

4175800 

; 702000, 

4175100 

; 701600, 

707100, 

4175100 

; 701600, 

4174200 

, 701900, 

706700, 

4173700 

; 701800, 

4173600 

,701700, 

706500, 

4173500 

, 701700, 

4173300 

.701700. 

706400, 

4173200 

, 701600, 

4173200 

701500, 

706300, 

4173100 

701500, 

4173000 

701600. 

706300, 

4173000 

701600, 

4172800 

701500, 

706100, 

4172600 

701300, 

4172500 

701100, 

705800, 

4172600 

700700, 

4172600 

700600, 

706000, 

4172600 

700500, 

4172700 

700500, 

705800, 

4172900 

700400, 

4172900 

700400, 

705500, 

4172800 

700100, 

4172700 

699600, 

705400, 

4172700 

699500. 

4172800 

699300, 

705200, 

4172800 

699100, 

4172500 

698800, 

705100, 

4172500 

698700, 

4172600 

698400, 

704800, 

4172400 

698100, 

4172800 

698200, 

704500, 

4173000 

697400, 

4174300 

697300. 

704500, 

4174300 

697300, 

4174500 

697800, 

704700, 

4174500 

697800, 

4176300 

697700, 

704700, 

4176300 

697700, 

4179300 

696800. 

704800, 

4179300 

696600, 

4180000 

696600, 

704600, 

4180200 

697100, 

4179900 

697700, 

705100, 

4180200 

697700, 

4180400 

697600, 

705000, 

4180400 

697600, 

4182200 

698700, 

704900, 

4182200 

699000, 

4182600 

700300, 

704100, 

4182600 

700300, 

4183400 

699400, 

703400, 

4183400 

699400, 

4184100 

700800, 

703600, 

4185100 

704100, 

4186300 

705300, 

703500, 

4187700 

705700, 

4187700 

706300, 

703500, 

4188200 

706700, 

4188300 

706800, 

703400, 

4188500; 

707100, 

4188600; 

707600, 

703300, 

4188800; 

707900, 

4189100; 

708400, 

703400, 

4189600; 

708700, 

4190000; 

709200, 

703600, 

4189300; 

709200, 

4188600; 

710100, 

704300, 

4188200: 

709900. 

4186700; 

708900, 

705200, 

4185800; 

708800, 

4185000; 

709600, 

705400. 

4184200; 

710300, 

4183900; 

rettuning  to 

705300, 

710300, 4182900; 

excludin 

e  land  bouno 

L  ' 
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by  699400,  4179400;  698100,  4179400; 
698400, 4179^00; 698400,  4180200; 
699800, 4180^00;  699800,  4180000; 
699600,  4179B00;  returning  to  699400, 
4179400;  and!  excluding  land  bound  by 
709800, 4176600;  709800.  4177000; 
709900,  4177b00;  709900,  4177600; 
709800,  4177700;  709700,  4178000; 
709700, 4178200;  710600,  4178800; 
710700,  4178900;  711800,  4178900; 
711900,  4178 100;  711700,  4177600; 

711700. 4177  >00;  711600,  4176900; 
711400, 4176  '00;  711200,  4176700; 
711000, 4176  '00;  710800,  4176600; 
710800,  4176)00;  710700,  4176400; 
710600.  417&100;  710400,  4176300; 
710300, 4176  !00;  710300,  4176100; 
710000,  4176^0;  709900,  4176200; 
709900.  4176400;  returning  to  709800, 
4176600;  and  excluding  land  bound  by 
706200,  4178400;  706600.  4178700; 

707300. 4178  '00;  707300.  4178500; 
707500. 4178400;  707500,  4177900; 
708200,  4177' »00;  708200,  4176900; 
708000, 41761  00;  708000,  4176500; 
707900.  4176l>00;  707900.  4175900; 
707800.  4175  '00;  707700,  4175700; 
707600,  41751  iOO;  707400,  4175600i 
707100,  4175(100;  706800,  4175700; 
706700.  41751100;  706700,  4177100; 
706200. 4177^00;  706200,  4177600; 
706300,  4178ttOO;  returning  to  706200, 
4178400;  and  excluding  land  bound  by 
700700, 4176;  00;  699400,  4176200; 
699300.  4176:  00;  699300.  4177800; 
701000.  41771 100;  701000,  4177000; 
700500.  41771  lOO;  700500,  4176600; 
700700,  4176'  00;  returning  to  700700, 
4176200;  and  excluding  land  bound  by 
717800,  4170il00;  718000,  4171000; 
718000,  417i;  00;  718800,  4171500; 
718800,4171-00;  718900,4171000; 
719000.  41711  00; 719100,  4170900; 
718900.  4170-  00;  718800.  4170200; 
718600.  4170!  00;  718600.  4170100; 
718100.  4170;  00;  717700,4170200; 
717300,  41 70;  00;  717300.4170500; 
717800.  4170;  00;  returning  to  717800. 
4170900. 

(ii)  Start  at ;  02000.  4169700;  701000. 
4169700; 700 ;  00. 4169700;  700700, 
4170500;  700!  00,  4170500;  700500. 
4170900;  700:  00.  4170900;  700300. 
4171100;  700:  00,  4171800:  701200, 
4171800;  702(  00.  4171800;  702000, 
4169800;  returning  to  702000,  4169700. 

(9)  Unit  5:  N  [erced  and  Stanislaus 
Counties.  Cali  "omia.  From  USGS 
1:24.000  quadrangle  maps  Cooperstown, 
La  Grange.  M«  reed  Falls.  Montpelier. 
Paulsell,  Snel  ing.  and  Turlock  Lake, 
California,  lar  d  bounded  by  the 
following  UTI-l  10  NAD  83  coordinates 
(E.  N): 

(i)  Start  at  7  J4100.  4158200;  723800. 
4158200;  723;  00.  4159000;  722S00, 
4159000;  722;  00,  4159200;  722400, 
4159200;  722;  00,  4159300;  722200, 
4159300;  721(  00,  4159300;  721600, 


4159500 

;  721500 

. 4159600. 

4159800 

;  721600 

, 4159800; 

4159900 

;  721700 

. 4159900; 

4160500 

;  721100 

, 4160500; 

4160100 

;  720800 

.4160100; 

4160500 

;  719500 

.4160500; 

4160300 

;  720000 

. 4159600; 

4159600 

;  719600 

.4159500; 

4159500 

,  719400 

,4159500; 

4159400 

, 719100 

, 4159400; 

4159400 

718900 

.4159300; 

4159100 

718600 

. 4159000; 

4158900 

718400 

4158900; 

4158800 

718200 

4158700; 

4158600 

718400 

4158500; 

4158500 

718600 

4158400; 

4158400 

718900 

4158300; 

4158100 

719000 

4157900; 

4157600 

718000 

4157700; 

4157400 

717900 

4157200; 

4157000 

718400 

4157300; 

4156700 

718700 

4156300; 

4156300 

717500 

4156700; 

4156700 

717100 

4156300; 

4156300 

716600 

4155800; 

4155700 

716200 

4155000; 

4154900 

715900 

4155100; 

4155200 

715800 

4155300; 

4155400 

715600 

4155700; 

4155800 

715400 

4155800; 

4156600 

715400 

4156600; 

4157200 

715400 

4157400; 

4157400 

715500 

4157600; 

4157600 

717600 

4159700; 

4160200 

718200 

4160500; 

4160800- 

718700 

4161100; 

4161100 

716800 

4160400: 

4160400 

714900 

4160900; 

4160900; 

715000 

4161000; 

4161000; 

715200 

4161100; 

4161100; 

714400 

4161200; 

4161200; 

713700 

4161100; 

4161100; 

713200 

4161200; 

4161100; 

713100. 

4161000; 

4160700; 

713400 

4160600: 

4160500; 

713800, 

4160800: 

4160800; 

714000. 

4160700; 

4160400; 

711100. 

4160300; 

4161900: 

709500. 

4161900; 

4163500; 

707900. 

4163500; 

4163100; 

707000. 

4163100; 

4165600; 

707400. 

4165600; 

4165800; 

706700, 

4166100; 

4165800; 

706200, 

4166000; 

4166300; 

706200, 

4166400; 

4166500; 

706300. 

4166500; 

4166700; 

706200. 

4166700; 

4167100; 

706500. 

4167100; 

4166700; 

706800, 

4166700; 

4166300; 

707000, 

4166300; 

4166100; 

707200, 

4166100; 

4166700; 

707400, 

4166700; 

4166000; 

707800, 

4165600; 

4165800; 

708200. 

4165800; 

4165700; 

708400. 

4165500; 

4165400; 

708200, 

4165300; 

4165200; 

708400, 

4165200; 

4165300; 

708600. 

4165400; 

721500, 

4165400 

721600. 

4165100 

721700, 

4166400 

721100, 

4166500 

720800. 

4166700 

719500, 

4167100 

719600, 

4167600 

719500. 

4167800 

719300. 

4167300 

719000, 

4166900 

718700. 

4166800 

718600, 

4166500 

718200. 

4166600 

718300, 

4166500 

718500, 

4166400 

718700. 

4166200 

719000, 

4166300 

718700, 

->  4166100 

717800, 

4165800 

718000. 

4165600 

718700. 

4165400 

717500. 

4165400 

717100. 

4165200 

716600, 

4165100 

716300, 

4164900 

715900, 

4164700 

715800. 

4164800 

715700. 

4164500 

715500, 

4164100 

715300, 

4163700 

715400. 

4164000 

715500, 

4164100 

717600. 

4164300 

718100, 

4164800 

718400, 

4164700 

716800. 

4164000, 

714900. 

4163500 

715000. 

4164200 

715200. 

4163900; 

714400. 

4163500; 

713700. 

4163200; 

713300. 

4163200; 

713100, 

4162900; 

713400, 

4162800; 

713600. 

4163000; 

713900. 

4163200; 

714000, 

4163600; 

711100, 

4164100; 

709500, 

4164900; 

707900, 

4165800; 

707000, 

4166400; 

707400, 

4166300; 

706500, 

4166900; 

706300, 

4167350; 

706200, 

4167400; 

706300, 

4167100; 

706200, 

4166400; 

706700, 

4166800; 

706800, 

4166500; 

707000, 

4166100; 

707200, 

4166300; 

707800, 

4166200; 

708000, 

4163700; 

708400, 

4165300; 

708200, 

4165400; 

708300, 

4166100; 

708500, 

4166500; 

708800, 

4166700; 

709100 

710200 

710100 

709900 

709800 

710200 

711600 

712400 

712900 

711800 

711600 

711800 

712000 

712200 

712500 

712700 

712800 

712800 

712500 

712700 

712400 

712500 

712400 

712600 

712700 

712500 

712400 

713100 

712900 

713100 

713600 

713700 

714400 

714600 

714800 

714400 

715200 

715400 

715100 

714800 

715000 

715900 

716100 

716300 

716500 

716600 

716500 

716800 

716800 

717200 

716600 

716400 

716800 

717000 

718100 

718600 

719100 

719500 

719600 

719800 

719900 

720700 

722400 

722200 

721500 

721000 

720900 

721100 


, 4165100 
, 4166400 
, 4166500 
. 4166500 
, 4166700 
,  4166800 
. 4167800 
, 416730O 
, 4167200 
, 4167000 
. 4166600 
. 4166600 
,  4166300 
, 4166500 
,  4166400 
,  4166200 
, 4166300 
, 4166000 
,  4165800 
, 4165600 
, 4165500 
, 4165300 
, 4165100 
, 4165000 
.  4164800 
. 4164800 
. 4164300 
.  4164300 
. 4163800 
.  4163800 
.  4164000 
, 4164300 
,  4164500 
. 4164800 
. 4164200 
. 4163600 
, 4164000 
, 4164200 
, 4163700 
, 4163300 
, 4163200 
, 4163100 
.  4162800 
. 4162900 
.4163100 
. 4163500 
.  4163800 
. 4164500 
, 4165300 
,4166100 
, 4166400 
, 4166900 
,4167100 
,4167400 
, 4167300 
, 4166600 
.  4166700 
.  4166800 
.  4166400 
. 4166100 
,  4166200 
,  4163700 
,  4164100 
,  4165300 
. 4165400 
,  4166300 
, 4166600 
, 4166900 


710200, 

710100. 

710000. 

709900, 

709800, 

711000, 

712400, 

712900, 

712600, 

711600, 

711800, 

711900, 

712100, 

712300. 

712500. 

712700, 

713000, 

712700, 

712500. 

712600, 

712300. 

712500, 

712600, 

712600, 

712600, 

712400, 

712800, 

713200. 

712900. 

713500. 

713600, 

714200, 

714500, 

714800, 

714400. 

714500, 

715300, 

715300, 

715000, 

714900, 

715700, 

716000, 

716200, 

716400, 

716600, 

716500, 

716600, 

716700, 

717200, 

717000, 

716400, 

716600, 

716800. 

717500, 

718500, 

718700, 

719300, 

719500, 

719600, 

719900, 

720700, 

721700, 

722400, 

722200, 

721500, 

720700. 

721000. 

721000. 
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4167000; 720300,  4167000;  720100. 
4166900; 720200, 4166700;  720200. 
4166600; 720100,  4166500;  720000, 
4166500;  719800,  4166800;  719500, 
4167400;  719500,4167600;  719700, 
4167800; 720500, 4167800;  720700. 
4167700;  720900,  4167500;  721100, 
4167400; 721300,  4167700;  721700, 
4167700; 722000, 4167600; 722500, 

4167600:  723200,  4167100;  723500, 
4166300; 723000, 4166100;  723200, 
4165600;  723400,  4165700;  723600, 
4165600; 723600,  4165100;  723700. 
4164900; 724300, 4164900;  72500p. 
4163700;  725300,  4163800;  724900, 
4162800; 725100,  4162700:  725400. 
4162700; 726000. 4164100;  726300. 
4163500; 726200. 4163100;  726000, 
4163000; 726100. 4162700;  726200, 
4160600; 730600. 4160700; 730600. 
4161100; 731000,  4160800;  731700, 
4160700; 732000, 4160000; 733500, 
4159000; 733700,  4158700;  733300. 
4158600; 733300. 4158300;  733800, 
4157700; 733400, 4157100; 731700,  - 
4156900; 730900,  4156500;  728900. 
4156600; 728700, 4156700;  728700, 
4156800; 728600, 4156900; 728300. 
4156900; 728100,  4156800;  727900, 
4156800; 727100,  4156800;  726900, 
4156600; 726700,  4156500;  726300. 
4156500; 726100, 4156600;  725800, 
4156500; 725600,  4156400;  725500, 
4156300; 725400, 4156200;  725100. 
4156100; 725000, 4156000; 724900. 
4156000; 724800,  4156100;  724300. 
4156100; 724300. 4155700;  723800, 
4155700; 723900, 4155300;  723300, 
4155400; 722700, 4155100;  722700, 
4155400; 722300,  4155400;  722300, 
4156800; 722900,  4156800;  722900, 
4157400; 723500, 4157400;  723500. 
4157000; 723700,  4157000;  723700. 
4156900; 724300, 4156900;  724300. 
4157400;  724200.  4157400:  returning  to 
724100, 4158200; 704200,  4166200; 
704000, 4166200;  703800,  4166400; 
703400, 4166600; 703400,  4166800; 
703500, 4166800;  703600,  4166900; 
703700, 4167000; 703700,  4167200; 
704600, 4167600;  704700,  4167600; 
704800, 4167500; 705000,  4167400; 
705300,  4167400:  705300,  4166400; 
705000, 4166300;  704400,  4166300; 
returning  to  704200,  4166200. 

(ii)  Start  at  712600,  4155200;  712600, 
4156800; 712900, 4156800;  712900, 
4157100; 714800, 4157200;  714800, 
4156800; 714300, 4156300; 714200, 
4156200; 714000, 4155500;  714000, 
4155400;  713800.  4155400;  returning  to 
712600, 4155200. 

(10)  Unit  6:  Mariposa  and  Merced 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Haystack 
Mtn.,  Indian  Gulch,  Merced,  Merced 
Falls,  Owens  Reservoir,  Planada, 
Snelling,  Winton,  and  Yosemite  Lake, 


California,  land  'boimded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  736600,  4134200;  733900, 


4134200 
4134900 
4135000 
4135800 
4135600 
4135700 
4136700 
4136600 
4136600 
4136800 
4137000 
4137300 
4137500 
4137700 
4137600 
4137800 
4138500 
4138700 
4138800 
4138500 
4138300 
4137800 
4137600 
4137500 
4137400 
4137200 
4136400 
4137200 
4138800 
4138700 
4138800 
4139500 
4139600 
4139600 
4140200 
4140900 
4140800 
4141000 
4141200 
4141600 
4141100 
4140500 
4139500 
4138900 
4138200 
4138300 
4138700 
4139100 
4139500 
4140500 
4141900 
4143400 
4141500 
4141100 
4140900 
4142400 
4144900 
4143000 
4145000 
4145200 
4145300 
4145500 
4145700 
4145300 
4145200 


733900 
733800 
733000 
730300 
730100 
729900 
730000 
730200 
730400 
730600 
730600 
730500 
730300 
729800 
729400 
729300 
729000 
728400 
727900 
727600 
727400 
727300 
727400 
727300 
727400 
726500 
725800 
725000 
725500 
725800 
725900 
726500 
725900 
725800 
725900 
725400 
725100 
724900 
724100 
723400 
723200 
723400 
724000 
723900 
723400 
723000 
723000 
723200 
722100 
721900 
721900 
720900 
721000 
721000 
717700 
714500 
715500 
715900 
716100 
716000 
715900 
716000 
717000 
717800 
717800 


4134800 
4135000 
4135800 
4135700 
4135600 
4136500 
4136700 
4136600 
4136700 
4136900 
4137200 
4137400 
4137500 
4137700 
4137600 
4138400 
4138400 
4138800 
4138600 
4138400 
4137800 
4137600 
4137500 
4137400 
4137200 
4136500 
4136400 
4137200 
4138800 
413870O 
4138800 
4139500 
4139600 
4140200 
4140900 
4140800 
4141000 
4141200 
4141600 
4141100 
4140600 
4139500 
4139400 
4138700 
4138200 
4138300 
4138*900 
4139400 
4139500 
4141100 
4143400 
4141800 
4141200 
4141000 
4142500 
4144900 
4145000 
4145000 
4145100 
4145200 
4145400 
4145600 
4145700 
4145300 
4145100 


733800, 
733000, 
732500, 
730200, 
729900, 
729900, 
730100, 
730300, 
730500, 
730600, 
730600, 
730400, 
729900, 
729700, 
729300, 
729200, 
728800, 
728200, 
727700. 
727400. 
727300, 
727400, 
727300, 
727400, 
726500, 
726400, 
725800, 
724900, 
725500, 
725800. 
725900, 
726500, 
725800, 
725900. 
725400, 
725100, 
724900, 
724100, 
723400, 
723200, 
723400, 
724000. 
723900. 
723500, 
723400, 
723000, 
723100, 
723300, 
722000, 
721900, 
720800, 
721000, 
721100, 
717800, 
714500, 
715500. 
715800, 
716000, 
716100, 
715900. 
716000. 
716100, 
717700. 
717800. 
717600. 


4144900 

; 717600. 

4144800; 

4144700 

; 717800. 

4144500; 

4144600 

; 718200. 

4144600; 

4144500 

;  718700. 

4144500: 

4144800 

;  718600 

4145000; 

4145100 

; 718700 

4145600; 

4145600 

; 718600 

4145700; 

4145800 

; 718600 

4145900; 

4146000 

; 718500 

4146100; 

4146200 

;  718600 

4146500; 

4146500 

;  718200 

4146600 

4146800 

; 718300 

4146800; 

4146900 

; 718600 

4147000; 

4147100 

; 718400 

4147200; 

4147300 

; 718500 

4147600; 

4147600 

; 718700 

4147400; 

4147500 

; 719100 

4147700: 

4147600 

; 719600 

4147900; 

4148000 

; 719700 

4148100; 

4148200 

; 720000 

4148200; 

4148200 

; 720600 

4148300: 

4148400 

;  720800 

4148400: 

4148500 

:  722700 

4148500; 

4148600 

; 722900 

4148600; 

4148700 

; 723400 

4148700; 

4148600 

; 723100 

4148500; 

4148400 

;  723200 

4148200; 

4148200 

; 723500. 

4148300: 

4148400 

.  723600 

4148500; 

4148500 

723800. 

4148400; 

4148400 

723900. 

4148500; 

4148700 

. 724200. 

4148500; 

4148900 

724300. 

4149000; 

4149100 

724500. 

4149000; 

4149300 

724700. 

4149400; 

4149600 

725000, 

4149700; 

4150000 

724900, 

4150100; 

4150200 

725200, 

4150200; 

4150400 

725400, 

4150500; 

4150600 

725100. 

4150900; 

4150900 

724700. 

4153400; 

4153500 

725400, 

4153900; 

4154100 

725800. 

4154200; 

4154300 

726200. 

4154000; 

4153800 

726300, 

4153700: 

4153700 

727800, 

4153400; 

4153400 

727900, 

4153500; 

4153600 

728700, 

4153700; 

4153700 

729000, 

4153600; 

4153500 

729300, 

4153400; 

4153400 

729400, 

4153300; 

4153200 

729500, 

4153100; 

4153100 

729900, 

4153200; 

4154200 

730000, 

4154200; 

4154300 

730600. 

4154300; 

4154400 

731000. 

4154600; 

4154700 

731500. 

4154700; 

4154900 

732200. 

4154900; 

4154800 

733200. 

4154500; 

4154500 

733700, 

4154300; 

4154300; 

734900, 

4154600; 

4154800; 

735100, 

4154900; 

4155300; 

735600, 

4155300; 

4155500; 

736100, 

4155900; 

4155400; 

737800, 

4155000; 

4154200; 

738300, 

4153300; 

4152800; 

739100, 

4152200; 

4151800; 

740800, 

4151500; 

717600, 
717900. 
718400. 
718700. 
718700, 
718600, 
718700, 
718500, 
718600. 
718300, 
718200, 
718500, 
718600, 
718500. 
718700, 
719000, 
719300, 
719700, 
719800. 
720600. 
720700, 
720900, 
722700. 
723200. 
723200. 
723000. 
723400. 
723600. 
723800. 
723900. 
724000. 
724200. 
724300. 
724500, 
724900. 
725000. 
725000. 
725300, 
725400, 
724700. 
725000. 
725600. 
726000. 
726300. 
727800. 
727900. 
728400. 
729000. 
729100. 
729400. 
729300. 
729800. 
729900. 
730100. 
730700. 
731200. 
731800. 
732600, 
733400, 
734700, 
735100, 
735500, 
735800, 
737100, 
738200, 
739000, 
740200, 
740800. 
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4150300;  74:  100,  4149900;  741700.  4136700; 737600,  4136700;  737600, 

4149400;  74;  100,  4148500;  742100,  4135900;  737300,  4135900;  737300, 

4147100;  74:  400,  4146100;  744000,  4135300;  737400,  4135200;  737200. 

4145600;  74^  400,  4144600;  744300,  4135000;  736800,  4134800;  736800. 

4143900; 74;  900,  4142700;  744000,  4134600;  736800,  4134400;  returning  to 

4142000;  JA^  200,  4141700;  745500,  736600,  4134200;  excluding  land  bound 

4140300;  74!  500,  4139600;  745500,  by  727200.  4138700;  726600,  4139500; 

4139500;  74J  400,  4139400;  745300,  726600,  4139600;  726800,  4139600; 

4139300;  74J  200,  4139200;  744900,  727000,  4139700;  727200,  4140000; 

4139000;  744800,  4138800;  744900,  727300,  4140500;  727200, 4140700; 

4138500; 74^700,  4137700;  744400,  727400,  4140700;  727500,  4140800; 

4137500;  74-!  200,  4137600;  744000,  727400,  4141100;  727800,  4141100; 

4137500;  74^  800,  4137500;  743400,  727800,  4140700;  728300,  4140700; 
4137400: 74G 100,  4137300;  743100,  -    728300,  4139600;  727900,  4139300; 

4137200; 742900,  4137000;  742700,  727900,  4139000;  727800,  4138800; 

4137000;  742  600,  4136900;  742600,  727400,  4138800;  returning  to  727200, 

4136600;  742  400,  4136500;  742000,  4138700;  and  excluding  land  boimd  by 

4136400; 741800,  4136500;  741400,  726700,  4139700;  726400,  4140000; 

4136400; 741100. 4136400;  741100,  726600,  4140000;  726800,  4140200; 

4136700; 74C200,  4136700;  739900,  726900,  4140100;  726900,  4140000; 

4136400;  734*06,  4136400;  739400,  726800,  4139800;  retiuning  to  726700, 


4139700  and  excluding  land  bound  by 
726200, 4138000;  725800,  4138000; 
725800, 4138200;  725700,  4138200; 
725700,  4138500;  725800,  4138500; 
725800,  4138400;  726200,  4138400; 
retiuning  to  726200,  4138000;  and 
excluding  land  bound  by  727000, 
4137600;  726800,  4137600;  726800, 
4137800; 726500,  4137800;  726500, 
4138000;  727300,  4138100;  727300, 
4138000;  727200,  4137900;  727000, 
4137800;  returning  to  727000,  4137600. 

(11)  Subimit  7A:  Merced  County, 
California.  [Reserved] 

(12)  Subunit  7B:  Merced  County, 
California.  [Reserved] 

(13)  Maps  follow  of  critical  habitat 
units  1  and  2,  and  3  through  7 
(respectively)  for  Colusa  grass. 

BILUNG  CODE  4310-55-f> 
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YOLO 


SOLANO 


Critical  Habitat -Units  1-2 

Neostapfia  colusana 

(Colusa  Grass) 


California  •  * 


Critical  Habitat 
County  Boundary 
interstate/State  Route 


_^^^2  Miles 
3 2  Kilometers 
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BtLUNG  CODE  43  0-5S-C 


Family  Poac^ae 
(San  Joaquin 


:  Orcuttia  inaequalis 
Valley  Orcutt  Grass). 


(1)  Oitical  habitat  units  are  depicted  (2)  The  primary  constituent  elements 

for  Mariposa,  Fresno  and  Tulare  of  critical  habitat  for  Orcuttia  inaequalis 

Coimties,  California,  on  the  map  below,      are  the  habitat  coqiponents  that  provide: 


(E,  N):  736600,  4134200;  733900, 
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ti)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia 
inaequalis  germination,  growth  and 
reproduction,  including  but  not  limited 
to  vernal  pools  on  alluvial  fans,  high 
and  low  stream  terraces,  and  tabletop 
lava  flows.  These  habitats  typically 
become  inundated  during  winter  rains, 
but  are  dry  during  the  summer  and  do 
not  necessarily  fill  with  water  every 
year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  featiu^s,  including  the  pool 
basin,  swales,  and  siurounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Orcuttia  inaequalis 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 


year. 

(3)  Critical  habitat  does  not  include 
existing  manmade  features  and 
structxu^s,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  withm  the  following 
California  counties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boimdaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Samdy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Unit  1:  Mariposa  and  Merced 
Coimties,  California.  From  USGS 
1:24,000  quadrangle  maps  Haystack 
Mtn.,  Indian  Gulch,  Merced,  Merced 
Falls,  Owens  Reservoir,  Planada, 
Snelling,  Winton,  and  Yosemite  Lake, 
California,  land  boiuided  by  the 
following  UTM  10  NAD  83  coordinates 


4134200 
4134900 
4135000 
4135800 
4135600 
4135700 
4136700 
4136600 
4136600 
4136800 
4137000 
4137300 
4137500 
4137700 
4137600 
4137800 
4138500 
4138700 
4138800 
4138500 
4138300 
4137800 
4137600 
4137500 
4137400 
4137200 
4136400 
4137200 
4138800 
4138700 
4138800 
4139500 
4139600 
4139600 
4140200 
4140900 
4140800 
4141000 
4141200; 
4141600 
4141100 
4140500 
4139500 
4138900 
4138200 
4138300 
4138700 
4139100 
4139500 
4140500 
4141900 
4143400 
4141500 
4141100 
4140900 
4142400 
4144900 
4145000 
4145000 
4145200 
4145300 
4145500 
4145700 
4145300 
4145200 
4144900 
4144700 


733900 
733800 
733000 
730300 
730100 
729900 
730000 
730200 
730400 
730600 
730600 
730500 
730300 
729800 
729400 
729300 
729000 
728400 
727900 
727600 
727400 
727300 
727400 
727300 
727400 
726500 
725800 
725000 
725500 
725800 
725900 
726500 
725900 
725800 
725900 
725400 
725100 
724900 
724100 
723400 
723200 
723400 
724000 
723900 
723400 
723000 
723000 
723200 
722100 
721900 
721900 
720900 
721000 
721000 
717700 
714500 
715500 
715900 
716100 
716000 
715900 
716000 
717000 
717800 
717800 
717600 
717800 


, 4134800 
, 4135000 
,  4135800 
, 4135700 
, 4135600 
, 4136500 
, 4136700 
, 4136600 
, 4136700 
,  4136900 
,  4137200 
,  4137400 
,  4137500 
,4137700 
, 4137600 
, 4138400 
, 4138400 
,4138800 
,  4138600 
.  4138400 
, 4137800 
, 4137600 
,  4137500 
,  4137400 
, 4137200 
, 4136500 
, 4136400 
,4137200 
, 4138800 
, 4138700 
,  4138800 
,4139500 
, 4139600 
,  4140200 
, 4140900 
, 4140800 
, 4141000 
, 4141200 
, 4141600 
, 4141100 
,  4140600 
, 4139500 
, 4139400 
, 4138700 
,  4138200 
,  4138300 
,4138900 
, 4139400 
, 4139500 
,4141100 
, 4143400 
,4141800 
,4141200 
,  4141000 
,  4142500 
,  4144900 
, 4145000 
, 4145000 
, 4145100 
,  4145200 
, 4145400 
, 4145600 
, 4145700 
, 4145300 
,4145100 
,  4144800 
,  4144500 


733800, 
733000, 
732500, 
730200, 
729900, 
729900, 
730100, 
730300, 
730500, 
730600, 
730600, 
730400. 
729900, 
729700, 
729300, 
729200, 
728800, 
728200, 
727700, 
727400, 
727300, 
727400, 
727300, 
727400, 
726500, 
726400, 
725800, 
724900, 
725500, 
725800, 
725900, 
726500, 
725800, 
725900, 
725400, 
725100, 
724900, 
724100, 
723400, 
723200, 
723400, 
724000, 
723900, 
723500, 
723400, 
723000, 
723100, 
723300, 
722000, 
721900, 
720800, 
721000, 
721100, 
717800, 
714500, 
715500, 
715800, 
716000, 
716100, 
715900, 
716000. 
716100, 
717700, 
717800, 
717600, 
717600, 
717900, 


4144600 

4144500 

4144800 

4145100 

4145600 

4145800 

4146000 

4146200 

4146500 

4146800 

4146900 

4147100 

4147300 

4147600 

4147500 

4147600 

4148000 

4148200 

4148200 

4148400 

4148500; 

4148600 

4148700 

4148600 

4148400 

4148200 

4148400 

4148500 

4148400 

4148700 

4148900 

4149100 

4149300 

4149600 

4150000 

4150200 

4150400 

4150600 

4150900 

4153500 

4154100 

4154300 

4153800 

4153700 

4153400 

4153600 

4153700 

4153500 

4153400 

4153200 

4153100 

4154200 

4154300 

4154400 

4154700 

4154900 

4154800 

4154500 

4154300 

4154800 

4155300; 

4155500 

4155400 

4154200 

4152800 

4151800 

4150300 

4149400 


718200 
718700 
718600 
718700 
718600 
718600 
718500 
718600 
718200 
718300 
718600 
718400 
718500 
718700 
719100 
719600 
719700 
720000 
720600 
720800 
722700 
722900 
723400 
723100 
723200 
723500 
723600 
723800 
723900 
724200 
724300 
724500 
724700 
725000 
724900 
725200 
725400 
725100 
724700 
725400 
725800 
726200 
726300 
727800 
727900 
728700 
729000 
729300 
729400 
729500 
729900 
730000 
730600 
731000 
731500 
732200 
733200 
733700 
734900 
735100 
735600 
736100 
737800 
738300 
739100 
740800 
741100 
742100 


, 4144600 
. 4144500 
,  4145000 
,  4145600 
, 4145700 
,4145900 
,  4146100 
,  4146500 
, 4146600 
.  4146800 
,  4147000 
.4147200 
, 4147600 
, 4147400 
,  4147700 
,  4147900 
,4148100 
,  4148200 
,  4148300 
, 4148400 
, 4148500 
, 4148600 
, 4148700 
, 4148500 
,  4148200 
,  4148300 
, 4148500 
, 4148400 
, 4148500 
,4148500 
, 4149000 
, 4149000 
, 4149400 
,  4149700 
,4150100 
, 4150200 
, 4150500 
, 4150900 
, 4153400 
,4153900 
, 4154200 
, 4154000 
,4153700 
, 4153400 
,4153500 
, 4153700 
, 4153600 
,  4153400 
,4153300 
.4153100 
, 4153200 
,  4154200 
, 4154300 
, 4154600 
. 4154700 
,  4154900 
, 4154500 
, 4154300 
,  4154600 
, 4154900 
,4155300 
, 4155900 
, 4155000 
.  4153300 
,  4152200 
,4151500 
, 4149900 
,  4148500 


718400, 
718700, 
718700, 
718600, 
718700, 
718500. 
718600. 
718300, 
718200, 
718500, 
718600, 
718500, 
718700, 
719000, 
719300, 
719700, 
719800, 
720600, 
720700, 
720900, 
722700, 
723200, 
723200, 
723000, 
723400, 
723600, 
723800, 
723900, 
724000, 
724200, 
724300, 
724500, 
724900, 
725000, 
725000, 
725300, 
725400, 
724700, 
725000, 
725600, 
726000, 
726300, 
727800, 
727900, 
728400, 
729000, 
729100, 
729400, 
729300, 
729800, 
729900, 
730100, 
730700, 
731200. 
731800. 
732600, 
733400, 
734700, 
735100. 
735500. 
735800, 
737100, 
738200, 
739000. 
740200, 
740800, 
741700, 
742100. 
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4147100; 

4145600; 

4143900; 

4142000: 

4140300; 

4139500; 

4139300; 

4139000; 

4138500; 

4137500; 

4137500; 

4137400; 

4137200; 

4137000; 

4136600; 

4136400;  741 

4136400: 741 

4136700;  74( 

4136400: 

4136700; 

4135900; 

4135300: 73 

4135000: 

4134600; 

736600. 41 

by  727200,  4 

726600. 41 

727000,  41 

727300, 

727400,  41 

727400.  4 

727800, 

728300,  41 

727900, 

727400.  41 

4138700; anc 

726700. 41 

726600. 

726900,  4 

726800,  41 

4139700;  and 

726200,  41 

725800, 41 

725700,41 

725800, 41 

returning  to 

excluding 

4137600; 

4137800; 

4138000:  72 

4138000: 

4137800; 

{6)  Unit  2 
Merced 
USGS  1:24,1 
Hill,  Indian 
Reservoir 
Creek,  Cali 
following 
(E.N) 
757600.  41 
758400,  41 
760300,4121 
761300 
762100,411 
761900, 41 
761700,411 
761500.411 


74: 1400, 


4146100;  744000, 
4144600;  744300, 
4142700;  744000, 
4141700;  745500, 
4139600:  745500, 
4139400; 745300, 
4139200;  744900, 
4138800;  744900, 
4137700;  744400, 
4137600:  744000, 
4137500;  743400, 
.4137300;  743100, 
4137000; 742700, 
4136900;  742600, 
4136500; 742000, 
800,4136500;  741400, 
100.4136400;  741100, 
4136700; 739900, 
4136400;  739400, 
4136700; 737600, 
4135900;  737300, 
4135200; 737200, 
4134800;  736800, 
,  4134400;  retiaming  to 
;  excluding  land  bound 
38700; 726600, 4139500; 
; 726800,4139600; 
727200, 4140000; 
727200, 4140700; 
727500, 4140800; 
727800,4141100; 
; 728300,  4140700; 
; 727900, 4139300; 
727800,4138800; 
;  returning  to  727200, 
excluding  land  bound  by 
726400,  4140000; 
726800, 4140200; 
00:  726900, 4140000; 

retvuTiing  to  726700, 
excluding  land  bound  by 
; 725800,4138000; 
725700.4138200; 
725800. 4138500; 
726200,  4138400; 
^26200, 4138000: and 
bound  by  727000, 
4137600;  726800, 
, 4137800;  726500, 
4138100;  727300, 
4137900; 727000, 
to  727000,  4137600. 
4adera,  Mariposa,  and 
California.  From 
quadrangle  maps  Illinois 
C^lch,  Le  Grand,  Owens 
,  and  Raynor 
ia,  land  bounded  by  the 
10  NAD  83  coordinates 
757000,4123700; 
757900,4123200; 
759200,4122900; 
761000,4121000; 
762100,4119400; 
9$00; 762000,4119200; 
; 761800,4119100; 
9fi00; 761600,4119100; 
9100; 761400,  4119000; 


74'  400, 
74;  1900, 
74'  200, 
741  500, 
741  400, 
74!  200, 
74^  800, 
74^  700, 
74^  200, 
74;  800, 
74;  100, 
74;  900, 
74i  600, 
74:  400, 


:oo, 

734400. 

735  600, 
73/300, 

7400, 
73e800, 

736  800, 
34  200; 


3S600; 

3S700; 
414C500; 

4C700; 

141100; 

4140700 

39600; 
4139000 

38800; 


39  700; 
4140000 
H401 
39  300; 


38300; 
38200: 
38500; 
38100: 
d5  2i 
land 
726  300, 

726  500, 
7  300, 

727  200, 
retu  ming  1 
:2:14ad 

Coun  ties 

0(0 

I  Gu 

Flj  insburg, 

foi  n 

UT^ 

41240(10 

23  )00; 

22 }00; 

300: 

,4120)00: 


761200,  4118800;  761000,  4118800 
760900,  4118700;  760800,  4118700 
760500, 4118500;  760200,  4118500 
759900,  4118400;  759700,  4118500 
759600, 4118400; 759400, 4118300 
759300, 4118200;  759200,  4118200 
759000,  4118100;  758800,  4118000 
758600, 4117900;  758200,  4117900 
758000,  4118000;  757800,  4117900 
757600. 4117800; 757500,  4117800 
757400, 4117600; 757300,  4117600 
757200, 4117500;  757100,  4117400 
757000,  4117400;  756900,  4117300 
756800,  4117300;  756600,  4117100 
756500. 4117200;  756200,  4117300 
755800,  4117200;  755700.  4117200 
755700. 4116700;  755700.  4116600 
755500. 4116500;  755400.  4116500 
754900, 4116300;  754800,  4116300 
754800, 4116600;  753700,  4116600 
753700,  4116400;  753300,  4116400 
753300,  4115600;  753100,  4115500 
752700, 4115400;  752400,  4115300 
752200, 4115200;  752200,  4115600 
751800, 4115600;  752000,  4115800 
751900, 4116000;  751400,  4116100 
751100,  4116300;  751300,  4116300; 
751300,  4116900;  751100,  4116900 
750800, 4116900;  750700,  4117000 
750000,  4116800;  749300,  4116800 
749300,  4116500:  746000,  4116500; 
746000,  4116600;  745200,  4116600 
745200, 4117800;  744600,  4117800 
744600,  4118600;  743600,  4118600 
743600, 4119000;  745400,  4119000 
745400,  4119700;  744700,  4119700 
744700,  4120500:  745300,  4120500 
745500,  4120600;  745600,  4120700 
746000, 4120700;  746000,  4121400 
746200, 4121500;  746200.  4121600; 
746400, 4121700; 746400,  4121800 
747600. 4120700;  746500.  4120700 
746500.  4119700;  747000,  4119700 
747000.  4120300;  747800.  4120300; 
747800, 4120000;  748400,  4120000 
747800, 4120500;  747800,  4121400 
748600, 4121400;  748600,  4121900 
747800,  4121900;  747800,  4123300; 
748300,  4123300;  748300,  4123500 
748500, 4123500; 748600,  4123500 
748600, 4123900;  747800,  4123900 
747800, 4124600;  747400,  4125100 
747400. 4125500;  746900.  4125500 
746900. 4125800;  747000.  4125900 
746900. 4125900;  746600,  4125800 
746300, 4125700;  746200,  4125600 
746200, 4125500;  745700,  4125500 
745700, 4125100;  744500,  4125100 
744500,  4125300:  744400,  4125300 
744400, 4125200;  743700,  4125200 
743700,  4125800;  744500,  4125800 
744500, 4126200; 743700,  4126200 
743700, 4127000;  742400,  4127000 
742000.  4127200;  742000.  4128600 
742800, 4128600;  742800,  4129100 
742900,  4129100;  743000.  4129100 
743000, 4129200;  743400,  4129300 
743600, 4129500;  743600, 4130700 


743500,  4130700;  743500.  4130900;  ' 
74350a.  4132200;  744000.  4133400; 
742700. 4133400;  742600,  4133500; 
741500, 4132900;  740900,  4132200; 
740800, 4132600;  740300,  4132600; 
740300. 4132800;  740300.  4133500; 
741000.  4133500;  741000.  4133900; 
741900. 4133900;  741800.  4135800; 
741000, 4135800;  741000,  4136400; 
741100, 4136400;  741400,  4136400; 
741800,  4136500;  742000,  4136400; 
742400, 4136500;  742700,  4136600; 
742600, 4136900;  742700,  4137000; 
742900, 4137000;  743100,  4137200; 
743100, 4137300;  743400.  4137400; 
743800, 4137500;  744000,  4137500; 
744200, 4137600;  744400,  4137500; 
744700, 4137700; 744900,  4138500; 
744800, 4138800;  744900,  4139000; 
745200,  4139200;  returning  to  745300. 
4139300. 

(7)  Unit  3:  Madera  County.  California. 
[Reserved) 

(8)  Unit  4:  Fresno  County.  California. 
From  USGS  1:24.000  quadrangle  map 
Friant.  California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  259800,  4086700;  259300, 
4086700;  259300,  4087600; 259600, 
4087500;  260000.  4087500;  260100. 
4087900; 260000,  4088100;  259700, 
4088300; 258500,  4088300;  258000, 
4088300;  258000,  4089100;  258200, 
4089200;  258200,  4089100;  258500, 
4089100;  258700,  4089200;  258700, 
4089600: 258800,  4089600:  258900, 
4089700; 258900,  4089800;  258600, 
4089800; 258600,  4089900;  258200, 
4089900; 258200,  4089700;  258100, 
4089600; 257700,  4089600;  257700, 
4089200; 257400,  4089200;  257400, 
4089900; 257200,  4089900;  257200, 
4089200; 256600,  4089200;  256600, 
4089700; 256800,  4089700;  256800, 
4090000; 256600,  4090000;  256600, 
4090200; 256800,  4090800;  257000, 
4091500; 257100,  4092700;  257100, 
4092900;  257200,  4093100;  257300, 
4094300; 257300,  4095400;  257400, 
4095500; 258200, 4096300;  258900, 
4096300; 258900,  4096700;  259600, 
4096700;  259600,  4094700;  260300, 
4094700; 260300,  4093300;  259400, 
4091700; 260800,  4091700;  262200, 
4091100; 262900. 4091100;  262900, 
4090400; 263000,  4090100;  262700. 
4089600;  262400.  4089500;  261800. 
4089100; 261700.  4089200;  261700. 
4089400;  261600,  4089400;  261500, 
4089400;  261300,  4089400;  261300, 
4088200:  261100,  4088200;  261100, 
4087400; 260400,  4087400;  260400, 
4087500; 260100, 4087500;  260100. 
4086900;  259800,  4086900;  returning  to 
259800, 4086700. 

(9)  Subunit  5A:  Madera  Coimty, 
California.  [Reserved] 

(10)  Subunit  5B:  Fresno  County, 
California.  From  USGS  1:24,000 
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quadrangle  maps  Academy,  and 
Millerton  Lake  East,  California,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E,  N):  267300,  4097300; 


266900, 4097300 
267800,  4098300 
268100,  4098900 
267400, 4099800 
267700,  4100800 
268600,  4101400 
269600,4101100 
269900, 4101500 
269200, 4102400 
268700,  4103800 
269600, 4103100 
270300,  4103500 
270500,  4102400 
270300,  4101900 
270600.  4101100 
270200. 4100700 
268300. 4100500 
268100, 4100100 
268600,  4099500 
268700, 4098900 
268500, 4098100 
268100,  4097600 


267000,  4097600 
268100,  4098700 
268000,  4099100 
267400,4100300 
268100,4101400 
269100,  4101100 
269800,4101300 
269600,  4102200 
268600, 4102800 
269100,4103800 
270200, 4103500 
270700,  4102500 
270300, 4102200 
270500,4101500 
270500, 4101000 
269400.  4100500 
268100,  4100300 
268400.  4099800 
268700, 4099200 
268600,  4098300 
268400, 4097800 


267800,  4097400; 
returning  to  267300,  4097300. 

(11)  Subunit  6A:  Tulare  Coimty, 
California.  From  USGS  1:24,000 
quadrangle  maps  Monson,  and  Traver, 
California,  land  bounded  by  the 
following  UTM  11  NAD  83  coordinates 
(E,  N):  294300,  4035600;  293500, 
4035600;  293400, 4034000;  292600, 
4034000;  292600,  4035400;  291900, 
4035400; 291700, 4035400; 291700, 
4035600; 290500, 4035700;  290500, 
4036100; 289800, 4036100;  289800, 
4035700; 289400, 4035700;  289400, 
4034500;  288500,  4034500;  288500, 
4034200; 287700, 4034200;  287700, 
4034500;  287000,  4034600;  287000, 
4035100;  288500.  4035100;  288500, 
4035600; 287700, 4035700:  287700, 
4036700; 289300, 4036700;  289400, 
4037400; 291100. 4037400;  291100, 
4037200; 291800, 4037200;  291900. 
4036800; 292700,  4036800;  292700, 
4037600; 291900, 4037700;  292000, 
4039500;  292300,  4039200;  292800, 
4039200; 292800, 4038500;  293200, 


4038500;  293200,  4038400;  294400, 
4038400;  retxmiing  to  294300,  4035600. 

(12)  Subunit  6B:  Tulare  County. 
California.  From  USGS  1:24.000 
quadrangle  maps  Auckland.  Ivanhoe. 
Stokes  Mtn.,  and  Woodlake.  California, 
land  bounded  by  the  following  UTM  1 1 
NAD  83  coordinates  (E.  N): 

(i)  Start  at  308500,  4033700;  308200, 


4033800 
4034300 
4034900 
4035400 
4035800 
4036900 
4038300 
4038500 
4038600 
4039900 
4040700 
4041500 
4042600 
4044500 
4043900 
4043400 
4043000 
4042300 
4041000 
4040200 
4039900 
4039800 
4039400 
4039200 
4038800 
4038400 
4038200 
4037600 
4037400 
4038000 
4037900 
4037600 
4037400 
4037200 
4036800 
4037000 
4036900 
4036800 
4036600 
4036500 
4035800 
4035400 


308000,  4033900 
308000,  4034500 
307700,  4035100 
307400,  4035600 
307200,  4036300 
307100,  4037300 
306700,  4038400 
307000,  4038500 
307100,  4038700 
308100, 4040200 
308200,  4041500 
307100,  4042000 
307700,  4043700 
308200,  4044700 
309600,  4043400 
312100,  4043000 
313000, 4042700 
312500,  4042000 
311000,4040400 
310600, 4039900 
310400,  4039800 
310000,  4039500 
309900,  4039200 
309300,  4039200 
308900,  4038800 
308100,  4038400 
307900, 4038200 
308100,  4037600 
308300,  4037400 
308700,  4038000 
308800,  4037800 
308900,  4037600 
308700,  4037400 
309100,  4037200 
308700, 4036800 
308100,  4037000 
308200,  4036900 
308100,  4036800 
308300,  4036600 
308500,  4036500 
308300,  4035800 
308900,  4035000 


308100, 
308000, 
307500, 
307400, 
306900, 
306700, 
306800, 
307200, 
307100, 
308500, 
307600. 
307100, 
307800, 
309000, 
311700, 
312700, 
313000, 
311000, 
310600, 
310400, 
310000, 
309900, 
309700, 
309300, 
308900, 
308000, 
307900, 
308100, 
308300, 
308700, 
308700. 
308900. 
308700. 
309100. 
308700. 
308100. 
308200. 
308100, 
308300, 
308400, 
308300, 
309009, 


4034800;  308700,  4034800;  308700, 
4034100;  308600,  4034100;  308600, 
4034000;  308700,  4033900;  returning  to 
308500,  4033700. 

(ii)  Start  at  315900,  4034500;  314100, 
4034600; 313400,  4034900;  312800, 
4035000:312800,4035100:313000, 
4035100;  313000,  4035900; 312500, 
4035900;  312500,  4035700;  312300, 
4035700; 312100,  4035500;  312000, 
4035500; 312000, 4035100;  311300, 
4035100; 311300,  4035300;  311500, 
4035300; 311500,  4035500;  311100, 
4035600; 311100,  4035300;  311000, 
4035200; 311000,  4035100;  310500, 
4035100; 310400,  4035000;  310300, 
4035100;  310300,  4035900;  310600, 
4035900;  310600,  4036700;  310800, 
4036700;  310800,  4037000; 310500, 
4037000;  310500,  4037100; 310600, 
4037400;  310400,  4037600;  309800, 
4037600; 309900.  4038400;  310100, 
4038400;  310100,  4038200;  310500, 
4038200;  310500, 4037900;  310800, 
4037900;  310800,  4038300;  311200, 
4038300;  311200,  4038700;  311500, 
4038700;  311500,  4038800;  311600, 
4038800;  311600,  4039000;  311700, 
4039100;  312000, 4039100;  312000, 
4039500;  311800,  4039500;  311600, 
4039600;  311700,  4040000;  312100, 
4040700;  312700,  4041000;  313000, 
4041000;  313600,  4040500;  313700. 
4040300;  313100,  4039600;  312700, 
4039600;  312700,  4039400;  313300, 
4039400;  313500,  4039000;  313100, 
4038600;  313700,  4038600;  313900, 
4038500;  314100.  4038000;  314600, 
4038000;  314800,  4037500;  314800, 
4037200:  314000,  4036600;  314100, 
4036400;  314900,  4036400;  315100, 
4036600;  315500,  4036600;  316100, 
4036400;  316400,  4035400;  316400, 
4035200;  returning  to  315900,  4034500. 

(13)  Maps  follow  of  critical  habitat 
units  1  and  2,  3  through  5  and  6 
(respectively)  for  San  Joaquin  Valley 
Orcutt  grass. 

BILUNG  CODE  4310-S5-P 


I 
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STANIS- 
LAUS 


Homitos 


MERCED 


Chowchilla 


Catheys 
Valley 


MARIPOSA 


MADERA 


Critical  Habitat -Units  1-2 

Orcuttia  inaequalis 

(San  Joaquin  Valley  Orcutt  Grass) 


N 


-f 


Critical  Habitat 
County  Boundary 
State  Route 


2         0         2  Miles 


2     0     2  Kilometers 
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^ 


/ 


MADERA 


FRESNO 


Clovis 


California "  v 


Critical  Habitat  -  Units  3-5 

Orcuttia  inaequalis 

(San  Joaquin  Valley  Orcutt  Grass) 


N 


-f" 


Critical  Habitat 
County  Boundary 
State  Route 


2  0  2  Miles 

2     0     2  Kilometers 
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FRESNO 


Dinuba 


TULARE 


Woodiake 
Lemoncove  i 


Visalia 


-©■ 


Exeter 


Critical  Habitat  -  Unit  6 

Orcuttia  inaequalis 

(San  Joaquin  Valley  Orcutt  Grass) 


N 


+ 


California 


Critical  Habitat 

County  Boundary 
State  Route 


2  Miles 


2  Kilometers 


BILUNG  CODE 


4310-55-C 


Family 
(Hairy  Orcuti 


Poaceae 


:  Orcuttia  pilosa 
Grass). 


(1)  Critical  habitat  imits  are  depicted 
for  Tehama,  Glenn,  Colusa,  Stanislaus, 
Mariposa  and  Fresno  Counties, 
California,  on  the  map  below. 


(2)  The  primary  constituent  elements 
of  critical  habitat  for  Orcuttia  pilosa  are 
the  habitat  components  that  provide: 
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(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlemds  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia  pilosa 
germination,  growth  and  reproduction, 
including  but  not  limited  to  features 
occiuring  on  both  acidic  and  saline- 
alkaline  soils,  with  an  iron-silica 
cemented  hardpan  or  claypan,  and  that 
typically  become  inundated  during 
winter  rains,  but  are  dry  during  the 
summer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  tjrpe  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moistiu«  for  Orcuttia  pilosa 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  manmade  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  counties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boimdaries  of  the  Kem,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boimdaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Unit  1:  Butte  and  Tehama 
Couaities,  California.  From  USGS 
1:24,000  quadrangle  maps  Acorn 
Hollow,  Foster  Island,  Nord,  Richardson 
Springs  NW,  and  Vina,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  583200,  4413400; 
583000, 4414200; 583700,  4414600; 


583500, 4415000 
583000,  4416400 
582800, 4416900 
582700,4417200 
582800,  4417400 
582700,  4417600 
582600,  4418000 
582600,  4418200 
582500.  4418400 
582200, 4418300 
582100,  4418500 
582100,  4418700 
582200,  4419100 
582200, 4419500 
582000,  4419700 
582100,  4419900 
582200,  4420300 
582200, 4420600 
582300,4421100 
582900,  4421600 
583400,  4422100 
584100, 4422300 
584300, 4422400 
584600,  4422900 
585600,  4423700 
585800, 4424200 
586600, 4424800 
587300,  4425500 
587500,  4425800 
587600,  4426000 
587800,  4426100 
587900, 4426300 
588700.  4429900 
589500,  4429500 
589500. 4428000 
590500.  4426400 
591200,  4424400 
591600,  4422100 
590700,  4419800 
587500,  4416400 
587200,  4415100 
587300, 4414500 
587100. 4414300 
586400, 4413900 
586000,  4413600 
585800,  4414700 
585300. 4413800 
584800,  4413700 
584400, 4413600 
584000,  4413700 


583000, 4415900; 
582900, 4416700; 
582700, 4417000; 
582900,  4417300; 
582700,  4417500; 
582600,  4417700; 
582600, 4418100; 
582700, 4418300; 
582400, 4418300; 
582100. 4418400; 
582000,  4418600; 
582100, 4418900; 
582100,  4419300; 
582100, 4419600; 
582100, 4419800; 
582200. 4420000; 
582100,  4420500; 
582200, 4420800; 
582900,  4421500; 
583300. 4422000; 
583900. 4422100; 
584200,  4422300; 
584400, 4422500; 
585100,  4423400; 
585800,  4423900; 
586100, 4424200; 
586800,  4424900; 
587400, 4425600; 
587500,  4425900; 
587700, 4426100; 
587900, 4426200; 
588200,  4426500; 
588900, 4429500; 
589500,  4428600; 
589800,  4427100; 
590500,  4425300; 
591500. 4423300; 
590900,  4420900; 
588000.  4417000; 
587200, 4415500; 
587300,  4415000; 
587200, 4414400; 
586900, 4414000; 
586200, 4413700; 
585800,  4413600; 
585300, 4414700; 
585200.4413700; 
584600. 4413600; 
584200,  4413500; 
returning  to  583200, 


4413400. 

(6)  Unit  2:  Butte  Coimty,  Cafifomia. 
[Reserved] 

(7)  Unit  3:  Colusa  and  Glenn 
Coimties,  California.  [Reserved] 

(8)  Unit  4:  Mariposa,  Merced,  and 
Stanislaus  Counties,  California.  From 
USGS  1:24,000  quadrangle  maps 
Cooperstown,  La  Grange,  Merced  Falls, 
Montpelier,  Paulsell,  Snelling,  and 
Turlock  Lake,  California,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N): 

(i)  Start  at  732200,  4162500;  732700, 
4162700; 733000. 4162600;  733600. 
4162100;  733700,  4161500;  733600, 
4161000;  734600,  4160400;  734800, 
4160200:  734800.  4159500;  734400, 
4158700;  734300,  4158100;  734500, 


4157900 

4158300 

4158800 

4158100 

4157300 

4156500 

4156300 

4156900 

4156900 

4156600 

4156800 

4156900 

4156800 

4156600 

4156500 

4156500 

4156300 

4156100 

4156000 

4156100 

4155700 

4155400 

4155400 

4156800 

4157400 

4157000 

4156900 

4157400 

4158200 

4159000 

4159200 

4159300 

4159300 

4159600 

4159800 

4159900 

4160500 

4160100 

4160500 

4159600 

4159500 

4159500 

4159400 

4159300 

4159000 

4158900 

4158700 

4158500 

4158400 

4158300 

4157900 

4157700 

4157200 

4157300 

4156300 

4156700 

4156300 

4155800 

4155000 

4155100 

4155300 

4155700 

4155800 

4156600 

4157400 

4157600; 

4159700 

4160500 


734700 
735000 
735700 
736200 
736900 
736300 
735500 
733400 
730900 
728700 
728600 
728100 
727100 
726700 
726100 
725600 
725400 
725000 
724800 
724300 
723900 
722700 
722300 
722900 
723500 
723700 
724300 
724200 
723800 
722500 
722400 
722200 
721600 
721500 
721600 
721700 
721100 
720800 
719500 
719600 
719500 
719300 
719000 
718700 
718600 
718200 
718300 
718500 
718700 
719000 
718700 
717800 
718000 
718700 
717500 
717100 
716600 
716300 
715900 
715800 
715700 
715500 
715300 
715400 
715500 
717600 
718100 
718400 


, 4158000 
.  4158800 
, 4158600 
,  4157500 
,4157100 
. 4156500 
, 4156300 
,4157100 
,  4156500 
,  4156700 
,4156900 
,  4156800 
, 4156800 
,  4156500 
. 4156600 
. 4156400 
. 4156200 
. 4156000 
, 4156100 
. 4155700 
.  4155300 
.4155100 
, 4155400 
. 4156800 
,4157400 
, 4157000 
, 4156900 
, 4157400 
,  4158200 
, 4159000 
, 4159200 
,  4159300 
, 4159500 
, 4159800 
.  4159900 
, 4160500 
,  4160100 
, 4160500 
,  4160300 
, 4159600 
, 4159500 
,4159400 
,  4159400 
,  4159100 
,  4158900 
,  4158800 
, 4158600 
, 4158500 
,  4158400 
, 4158100 
, 4157600 
, 4157400 
, 4157000 
, 4156700 
, 4156300 
. 4156700 
,4156300 
,  4155700 
, 4154900 
,  4155200: 
,  4155400 
,  4155800 
, 4156600 
, 4157200 
. 4157400 
, 4157600 
,  4160200 
, 4160800 


734900. 
735500, 
735600. 
736800. 
736900, 
736000, 
734100, 
731700, 
728900, 
728700, 
728300, 
727900, 
726900, 
726300. 
725800, 
725500. 
725100, 
724900, 
724300, 
723800, 
723300, 
722700, 
722300, 
722900, 
723500. 
723700, 
724300, 
724100, 
723700, 
722500. 
722300, 
721600, 
721500. 
721600, 
721700, 
721100, 
720800, 
719500, 
720000, 
719600, 
719400, 
719100, 
718900. 
718600, 
718400, 
718200, 
718400. 
718600, 
718900, 
719000, 
718000, 
717900, 
718400, 
718700, 
717500, 
717100, 
716600. 
716200, 
715900, 
715800, 
715600, 
715400, 
715400, 
715400, 
715500, 
717600, 
718200. 
718700. 
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4161100; 

4160400; 

4160900; 

4161000; 

4161100; 

4161200; 

4161100; 

4161200; 

4161000; 

4160600; 

4160800; 

4160700; 

4160300; 

4161900; 

4163500; 

4163100; 

4165600; 

4166100; 

4166000; 

4166400; 

4166500; 

4166700; 

4167100; 

4166700; 

4166300: 

4166100: 

4166700; 

4165600; 

4165800; 

4165500; 

4165300: 

4165200; 

4165400; 

4165100; 

4166400; 

4166500; 

4166500; 

4166700: 

4166800: 

4167800; 

4167300; 

4167200: 

4167000: 

4166600; 

4166600: 

4166300; 

4166500; 

4166400; 

4166200; 

4166300; 


716800 

714900 

715000 

715200 

714400 

713700 

713300 

713100 

713400 

713600 

713900 

714000 

711100 

70  9500 

707900 

70  7000 

707400 

70  5500 

70B3O0 

70  5200 

70  5300 

703200 

70  3700 

705800 

707000 

707200 

707800 

70  JOOO 

70  MOO 

70  3200 

70J300 

701500 

70  J800 

71  )200 
71)100 
71  )000 
70  )900 
70  )800 

1000 


71 

7lfe400 
>900 
J600 
1600 
1800 
1900 


71  noo 


!300 
!500 


71 !700 
71 (000 


,4161100; 
, 4160400; 
, 4160900: 
.4161000; 
,4161100; 
,4161200; 
.4161100; 
,4161100; 
, 4160700; 
, 4160500; 
, 4160800; 
, 4160400; 
, 4161900; 
, 4163500; 
, 4163100; 
, 4165600; 
, 4165800; 
, 4165800; 
, 4166300; 
, 4166500; 
, 4166700; 
,4167100; 
, 4166700; 
. 4166300; 
,  41661t)0; 
, 4166700: 
, 4166000; 
, 4165800; 
. 4165700; 
, 4165400; 
,4165200; 
, 4165300; 
. 4165400; 
,4165100; 
, 4166400; 
, 4166500; 
, 4166700; 
,4167100; 
. 4167600: 
, 4167800; 
.4167300; 
. 4166900; 
, 4166800: 
, 4166500: 
. 4166600; 
, 4166500; 
, 4166400: 
, 4166200; 
, 4166300; 
, 4166100; 


716800, 

714900, 

715000, 

715200, 

714400, 

713700, 

713200, 

713100, 

713400, 

713800, 

714000, 

711100, 

709500, 

707900, 

707000, 

707400, 

706700, 

706200, 

706200, 

706300. 

706200, 

706500, 

706800, 

707000, 

707200, 

707400, 

707800, 

708200, 

708400, 

708200, 

708400, 

708600, 

709100, 

710200, 

710100, 

709900, 

709800, 

710200, 

711600, 

712400, 

712900, 

711800, 

711600, 

711800, 

712000, 

712200, 

712500, 

712700. 

712800, 

712800, 


4166000 

4165800 

4165600 

4165500 

4165300 

4165100 

4165000 

4164800 

4164800 

4164300 

4164300 

4163800 

4163800 

4164000 

4164300 

4164500 

4164800 

4164200 

4163600 

4164000 

4164200 

4163700 

4163300 

4163200 

4163100 

4162800 

4162900 

4163100 

4163500 

4163800 

4164500 

4165300 

4166100 

4166400 

4166900 

4167100 

4167400 

4167300 

4166600 

4166700 

4166800 

4166400 

4166100 

4166200 

4163700 

4164100 

4165300 

4165400 

4166300 

4166600 


712700 

712500 

712600 

712300 

712500 

712600 

712600 

712600 

712400 

712800 

713200 

712900 

713500 

713600 

714200 

714500 

714800 

714400 

714500 

715300 

715300 

715000 

714900 

715700 

716000 

716200 

716400 

716600 

716500 

716600 

716700 

717200 

717000 

716400 

716600 

716800 

717500 

718500 

718700 

719300 

719500 

719600 

719900 

720700 

721700 

722400 

722200 

721500 

720700 

721000 


, 4165800 
,  4165600: 
, 4165400 
, 4165400 
, 4165200 
, 4165100 
, 4164900 
,  4164700: 
, 4164800 
, 4164500 
, 4164100 
, 4163700 
, 4164000 
, 4164100 
, 4164300 
, 4164800 
, 4164700 
, 4164000 
, 4163500 
,  4164200 
, 4163900 
, 4163500 
, 4163200 
, 4163200 
, 4162900 
. 4162800 
, 4163000 
, 4163200 
,  4163600 
,4164100 
, 4164900 
, 4165800 
, 4166400 
,  4166300 
,  4166900 
,4167350 
, 4167400 
, 4167100 
, 4166400 
, 4166800 
, 4166500 
, 4166100 
,  4166300 
,  4166200 
, 4163700 
, 4165300 
, 4165400 
, 4166100 
, 4166500 
, 4166700 


712500. 
712700, 
712400, 
712500, 
712400, 
712600, 
712700, 
712500, 
712400, 
713100, 
712900, 
713100, 
713600, 
713700, 
714400, 
714600, 
714800, 
714400, 
715200, 
715400, 
715100, 
714800, 
715000, 
715900, 
716100, 
716300, 
716500, 
716600, 
716500, 
716800, 
716800, 
717200, 
716600, 
716400, 
716800, 
717000, 
718100, 
718600, 
719100, 
719500, 
719600, 
719800, 
719900, 
720700, 
722400, 
722200, 
721500, 
721000, 
720900, 
721100, 


4166900;  721000,  4167000;  720300, 
4167000;  720100,  4166900;  720200, 
4166700;  720200, 4166600;  720100, 
4166500;  720000,  4166500;  719800, 
4166800;  719500,  4167400;  719500, 
4167600;  719700,  4167800;  720500, 
4167800;  720700,  4167700;  720900, 
4167500; 721100, 4167400;  721300, 
4167700;  721700,  4167700;  722000, 
4167600;  722500,  4167600;  722900, 
4167500; 723300, 4167400; 723000, 
4168400; 723000,  4169200;  723300, 
4169700; 723800,  4169800;  724100, 
4169800; 724600,  4169200;  724700, 
4168300;  725100,  4167900;  725300, 
4167200; 726200, 4167100;  726500, 
4166800; 726500, 4166600;  727300, 
4166000;  727700,  4165800;  729000, 
4165800; 730100,  4165400;  730400, 
4165100;  730500,  4164900;  730700, 
4164100;  731300,  4164100;  731700, 
4163800;  731800,  4163400;  732200, 
4162800;  returning  to  732200,  4162500. 

(ii)  Start  at  704200,  4166200;  704000, 
4166200;  703800,  4166400;  703400, 
4166600; 703400,  4166800;  703500, 
4166800; 703600, 4166900;  703700, 
4167000;  703700,  4167200;  704600, 
4167600;  704700,  4167600;  704800, 
4167500; 705000.  4167400;  705300, 
4167400; 705300,  4166400;  705000, 
4166300;  704400,  4166300;  returning  to 
704200,  4166200. 

(iii)  St^  at  712600,  4155200;  712600, 
4156800;  712900,  4156800;  712900, 
4157100; 714800,  4157200;  714800, 
4156800; 714300, 4156300;  714200, 
4156200; 714000, 4155500;  714000, 
4155400;  713800,  4155400;  returning  to 
712600, 4155200. 

(9)  Unit  5:  Madera  County,  California. 
[Reserved] 

(10)  Unit  6:  Fresno  and  Madera 
Counties,  California.  [Reserved] 

(11)  Maps  follow  of  critical  habitat 
units  1  and  2,  and  4  (respectively)  for 
hairy  Orcutt  grass. 
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(1)  Critical  habitat  units  are  depicted 
for  Siskiyou,  Modoc,  Shasta,  Lassen, 
Tehama,  Plumas,  euid  Lake  Counties, 
California,  on  the  map  below. 


(2)  The  primary  constituent  elements 
of  critical  habitat  for  Orcuttia  tenuis  are 
the  habitat  components  that  provide: 
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(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia  tenuis 
germination,  growth  and  reproduction, 
including  but  not  limited  to,  Northern 
Volcanic  Ashflow  and  Northern 
Volcanic  Mudflow  vernal  pools  (Sawyer 
and  Keeler-Wolf  1995)  with  iron-silica 
and  bedrock  hardpan  impervious  layers, 
and  that  typically  become  inundated 
during  winter  rains,  but  are  dry  during 
the  summer  and  do  not  necessarily  fill 
with  water  every  year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  t3rpe  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Orcuttia  tenuis 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  manmade  features  and 
structures,  such  as  buildings,  roads, 
aquaducts,, railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  coimties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Subunit  lA:  Modoc,  Shasta,  and 
;  Siskiyou  Coimties,  California.  From 

uses  1:24,000  quadrangle  maps  Day 
and  Timbered  Crater,  California,  land 
boimded  by  the  follovdng  UTM  10  NAD 
83  coordinates  (E,  N): 


(i)  Start  at  627500,  4561300;  626000, 
4561600;  626000,  4562200;  626200, 
4562900;  625800,  4563900;  626000, 
4564100;  626100,  4564300;  626200, 
4564400;  626300,  4564600;  626400, 
4564700;  626400,  4564900;  626500, 
4565100;  626700,  4565100;  626700, 
4565400;  626800,  4565600;  627000, 
4565700;  627000,  4566000;  627100, 
4566100;  627300,  4566200; 627500. 
4566200; 627700,  4566200;  627800, 
4566100; 627900, 4566000;  628000, 
4565900;  628200,  4565800; 628200, 
4565600;  628300, 4565200;  628000, 
4565000;  627900, 4564700;  628000, 
4564400;  627900,  4564200;  627900, 
4564000;  627900,  4563805;  628100, 
4563700;  628200.  4563600;  628100, 
4563300;  628200,  4563200;  628200, 
4563000;  628300,  4562900;  628600, 
4562800;  628600,  4562600;  628700, 
4562500; 628900, 4562300;  628900, 
4562000; 628700, 4561900;  628500, 
4561800;  628400,  4561800;  628100, 
4561700;  628000,  4561600;  627900, 
4561500; 627800, 4561400;  627600, 
4561400;  retimiing  to  627500,  456130a 

(ii)  Start  at  634900,  4557900;  634100, 
4558300;  633900,  4559000;  633700, 
4560000;  634000,  4560800; 634500, 
4561300;  634600,  4560900; 635000, 
4560700;  635100,  4561000;  635700, 
4561000;  636000,  4561100; 637300, 
4560000;  637400,  4559300;  637300, 
4558900;  636900,  4558700;  636700, 
4558300;  636100,  4558000;  returning  to 
634900,  4557900. 

(6)  Subunit  IB.  Shasta  Coimty, 
California.  From  USGS  1:24,000 
quadrangle  maps  Bumey  Falls,  and 
Dana,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  616900,  4549000;  616800, 
4549000;  615900,  4549500;  615700, 
4549800; 615600,  4549900;  615600, 
4550000;  615500,  4550100;  615400, 
4550200;  615300,  4550400;  615300, 
4550600;  615600,  4550700;  615900, 
4550700;  616200,  4550500;  616400, 
4550300;  616700, 4550100; 616800, 
4549800; 617000, 4549400;  617100, 
4549100;  returning  to  616900,  4549000. 

(7)  Subunit  IC.  Shasta  County, 
California.  From  USGS  1:24.000 
quadrangle  map  Bumey,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  612800, 
4536000;  612700,  4536000;  612600, 
4536100;  612600,  4536200; 612500, 
4536300; 612500, 4536500; 612300, 
4536500;  612300,  4536700;  612300, 
4537100;  612500,  4537400;  612500, 
4537600; 612600,  4537700;  612700, 
4537700;  612900,  4537800;  613000, 
4537900;  613000,  4538100;  612900, 
4538300;  612900,  4538500;  613000, 
4538600;  613100,  4538800;  613400, 
4538900;  613600,  4539000;  613700. 
4539100;  613800,  4539100;  613900, 


4539100;  614000, 4539000;  614100, 
4538900;  614200,  4538800;  614400, 
4538700;  614400.  4538600;  614300. 
4538500;  614100,  4538400;  614000, 
4538400;  613800,  4538300;  613600, 
4538100;  613400,  4537900;  613400, 
4537700;  613400,  4537500;  613200, 
4537400:  613200,  4537100;  613100, 
4536800;  613000,  4536500;  613000, 
4536200;  returning  to  612800,  4536000. 

(8)  Subunit  ID:  Shasta  Coimty, 
California.  From  USGS  1:24,000 
quadrangle  map  Bumey,  California, 
land  bounded  by  the  following  UTM  10 


NAD  83  coordinates  (E.  N) 


4529900 
4529900 
4530200 
4530400 
4530900 
4531400 
4531800 
4532600 
4533000 
4533500 
4534100 
4534600 
4535200 
4535400 
4535600 
4535700 
4535800 
4536000 
4535000 
4533700 
4532500 
4532100 
4531600 
4531200 
4531000 
4530500 


611900, 
611500, 
610500, 
610200, 
610300. 
610500, 
610200. 
610100. 
610000. 
609900, 
609600, 
609600. 
609600. 
609300, 
608800, 
608300, 
608000. 
609700, 
610500, 
610500, 
611000, 
611100. 
611500, 
611600, 
612000, 
612200, 
returning  to 


611700,4529900; 

611000,4529900; 

610400,  4530300; 

610200,  4530600; 
; 610600,  4531100; 

610200,  4531600; 

610100,4532200; 

610000,  4532800; 

609900, 4533200; 

609700,  4533900; 

609600,  4534300, 

609600,  4534800; 

609500,  4535300; 

609100,  4535500; 

608600, 4535600; 

608200,4535800; 
; 608100.  4536000; 

610300.  4535500; 

610600.  4534600; 

610800,  4532700; 

611000,4532400; 

611300,4531900; 

611500, 4531400; 

611800,4531100; 

612200,4530800; 

612100, 4530100; 
611900,  4529900. 

(9)  Subunit  IE:  Shasta  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Murken  Bench  and 
Old  Station,  California,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  634800,  4510800; 
634600,  4511200;  634400,  4511400; 
634600,  4512400;  634200,  4512800; 
634300, 4513000;  634400, 4512900; 
634800,  4512900;  635100,  4513200; 
635800,  4513200;  636000,  4513100; 
636000,  4512800;  636000,  451240Q; 
635600, 4512100;  635500,  4511700; 
635500,  4511400;  635400,  4511200; 
635100,  4510900;  retuming  to  634800, 
4510800. 

(10)  Subunit  IF.  Lassen,  and  Shasta 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Poispn  Lake, 
and  Swains  Hole,  CalifomiaHand 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N): 

(i)  Start  at  644800,  4500100;  644300, 
4500300;  643500,  4500400;  C42400, 
4500800: 641500.  4501500:  641200, 
4502700; 641300, 4502900;  641600, 
4502900;  641700,  4503100;  642100, 
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4503100 
4503300 
4503400 
4503600 
4503500 
4503300 
4503200 
4502200 
4501300 
4500200 


f  42100. 4503200; 642500. 
(42700,  4503300;  643000, 
943200.  4503500:  643400. 
944000.  4503500;  644100, 
944200. 4503400; 644400, 
d45000,  4503400;  645200, 
945200, 4502900;  645500, 
945500,  4501700;  645300, 
945300,  4500600;  645200. 
liturning  to  644800.  4500100. 


(ii)-Starttat  648700.  4503600;  648100, 
4504000;  947400,  4505400;  647800, 
4505900;  947500,  4506600;  647700. 
4507200:  eM8800.  4507600;  649500. 
4507400;  6B0300.  4507600;  651200. 
4507700;  6B1500,  4507600;  651800, 
4506500; 662200,  4505700;  651700. 
4504900:  6(51500,  4505100:  650800, 
4504400; 6B0300,  4504700; 649500. 
4504900;  S48800,  4504600;  648900. 
4503800;  rjsturning  to  648700.  4503600. 

(11)  Subunit  IG.  Lassen  County. 
California.  iFrom  USGS  1:24.000 
quadrangle  maps  Bogard  Buttes.  Harvey 
Mountain,  Pine  Creek  Valley,  and 
Poison  Lake,  California,  land  bounded 
by  the  folk  wing  UTM  10  NAD  83 
coordinate  I  (E,  N):  661100,  4497700; 
659900,  44 J7900;  659300,  4497700; 
657500. 44 }9000;  655500,  4500700; 
655000.  45 )1200;  654900.  4501700; 
655100,  45 )1600;  655600.  4501800; 
656600, 45  32600;  656700,  4502800; 
657700. 45  )3200;  658700,  4503200; 
660000, 45  33600;  661300,  4504400; 
662200.  45  35000:  662900,  4505100; 
663600, 45  34700;  664200,  4504500; 
664400.  45  34300;  664400.  4503100; 
664100.  45  33000;  662800.  4502300; 
661600. 45  31100;  661300.  4499600; 
660800. 44P8800;  660700,  4498600; 
660700, 44^8200;  660800.  4498000; 
661000.  44  38000;  returning  to  661100. 
4497700. 

(12)  Subi  nit  IH.  Shasta  County. 
California.  ='rom  USGS  1:24,000 
quadrangle  maps  Old  Station,  and  West 
Prospect,  C  ilifomia.  land  bounded  by 
the  foUowri:  ig  UTM  10  NAD  83 
coordinate!  (E.  N):  630400.  4492700; 
629900.  44  >3100;  629300.  4493500; 
629100,  44  >3700;  629300,  4494200; 
629500,  44  >4700;  629400,  4494800; 
629400,  44' 15200;  629700.  4495500; 
630500. 44  15700;  630500.  4496500; 
631700. 44  17100;  631700.  4497600; 
631800. 44  18000;  631900.  4498200; 
632000. 44  (8400;  632100,  4498400; 
632400. 44  (8400;  633900.  4497900; 
634200. 44  (6800; 634200, 4496700; 
634100,  44' (6600;  634100,4496300; 
634400.  44' (6100;  634400.  4495800; 
634600.  44' (5600;  634600,  4495400; 
634800,  44' 15400;  635000.  4495200; 
635000.  44' (4900;  635200.  4494800; 
635200.  44'  14500;  635100,  4494400; 
634800,  44!  14000;  635100.  4493500; 
635000,  44!  13400;  635200,  4493100; 
634900,  44!  12900;  634300,  4492900; 


634300, 4493700;  634100,  4493900; 
634100,  4494100;  633600.  4494400; 
632500, 4495100;  631900.  4495300; 
631300, 4495200;  631000,  4495000; 
630700, 4494500;  630500,  4494000; 
630500,  4493400;  630400,  4493300; 
returning  to  630400,  4492700. 

(13)  Subunit  ll:  Plumas  County, 
California.  From  USGS  1:24,000 
quadrangle  map  Almanor,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E,  N):  655400, 
4452100; 655000.  4452100; 
654900,4452500;  654400.  4452700; 
654100, 4453000;  653900,  4453200; 
653700, 4453200;  653400,  4453000; 
652600.  4453000;  652300,  4453500; 
651900. 4453700:  651600.  4454400; 
651600, 4454700;  652000,  4455400; 
652400,  4455500;  652700,  4455700; 
653200, 4455300;  653000,  4455100; 
653000, 4454800;  653300,  4454400; 
653500, 4454100;  653900.  4453900; 
654500, 4453700;  654900,  4453400; 
655300. 4452900;  655400,  4452600; 
retiuming  to  655400,  4452100. 

(14)  Subunit  2A:  Shasta  County, 
California.  From  USGS  1:24,000 
quadrangle  map  Enterprise,  California, 
land  bounded  by  the  following  UTM  10 
NAD  83  coordinates  (E.  N):  558800. 
4488900;  558500,  4488900;  558000. 
4489000;  558000.  4489800;  558100, 
4489800; 558300, 4489900;  558200, 
4490100;  558000,  4490100;  558000, 
4491700;  558500.  4491700:  558900. 
4491600; 559100.  4491300;  559100, 
4490700;  559000,  4490600;  559000, 
4490400;  559200.  4490200;  559200, 
4490000;  559400,  4489800;  559400, 
4489300;  559200.  4489000;  returning  to 
558800, 4488900. 

(15)  Subunit  2B:  Shasta  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Balls  Ferry, 
Cottonwood,  Enterprise,  and  Palo 
Cedro,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N): 

(i)  Start  at  564200,  4480900;  563600, 
4480900; 563300.  4481000;  563100, 
4480900; 562900,  4480900;  562500, 
4481200;  562400.  4481500;  562400.. 
4481700; 562300. 4482400; 562000. 
4482500; 561900.  4482800;  561800. 
4483300;  561500.  4483700;  561000. 
4484000;  560700.  4485400;  560700, 
4486500; 560800, 4486700;  561000, 
4486900; 561200, 4487000;  561300. 
4487600;  561600.  4487900;  562000, 
4487900; 562500. 4487400;  562700, 
4487100; 562900, 4487200;  563200, 
4487200; 563300,  4487000;  563300, 
4486700: 563800. 4486400;  564300, 
4484700;  564300,  4484400; 564500, 
4484100;  564500,  4483800;  564600, 
4483700; 564600.  4483400;  564400, 
4483100; 564100.  4482800;  564100. 
4482600;  564300,  4482600;  564300, 


4482400:  564300,  4482300;  564200, 
4482200; 564100,  4482100;  564000, 
4482100;  564200,  4481800;  retiuningto 
564200,  4480900;  excluding  land 
bounded  by  562900,  4485000;  562100, 
4485000;  562100,  4485372;  562100, 
4485400;  561700,  4485400;  561700, 
4485400; 561700.  4485779;  561700, 
4485800; 561300, 4485800;  561300. 
4484100;  562100,  4484100;  562300,  . 
4484010; 562300, 4484000;  562300, 
4483803; 562300,  4483800;  562304, 
4483794;  562500,  4483500;  562500, 
4483500;  562400,  4483500;  562400, 
4483500;  562400,  4482600;  returning  to 
562900,  4482600. 

(ii)  Start  at  559900,  4482000;  559400, 
4482000; 558900, 4482400;  558900, 
4482900;  558900,  4483600;  558300. 
4483600;  558200,  4483900;  558200, 
4484500;  558000,  4484800;  558000, 
4485100; 558000,  4485300;  557800. 
4485600; 557600,  4485900;  557300, 
4486100;  557300,  4487400;  559000, 
4487400;  559000,  4486800;  559000, 
4484000; 559300.  4484000;  559300. 
4483900; 559500,  4483900;  559800, 
4483600; 560700,  4483600;  560900, 
4483500;  560500,  4483500;  560500, 
4482600; 560100,  4482500;  559900, 
4482500;  retimiing  to  559900,  4482000. 

(16)  Subunit  2C:  Shasta  County, 
Cahfomia.  From  USGS  1:24,000 
quadrangle  maps  Balls  Ferry,  and  Palo 
Cedro,  California,  land  boimded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  566900,  4477300;  566700, 
4477300;  566100,  4478200;  565900, 
4478900; 565500,  4479200;  565500, 
4479300;  565600,  4479600;  565300, 
4479700; 565300.  4479900;  565400, 
4480200;  566100,  4480400;  566100, 
4480700; 565700,  4480800;  565700. 
4481000; 565700,  4481300;  565700. 
4481700; 565500, 4482500;  565100.  ' 
4482600; 564900, 4482900;  564900, 
4483100; 565000.  4483300;  565400, 
4483800;  565700, 4484900; 566400, 
4485400;  567400,  4485000:  568100, 
4483800; 568100, 4483300;  568400, 
4483000; 568400,  4482100;  568200, 
4481600; 567500,  4481300;  567500, 
4480200;  567700,  4479400;  567700, 
4478400;  567500,  4477800;  returning  to 
566900, 4477300. 

(17)  Unit  3:  Shasta  and  Tehama 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Balls  Ferry, 
Bend.  Dales,  Red  Bluff  East, 
Shingletown,  and  Tuscan  Buttes  NE, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  570200.  4454800;  570200, 
4455000; 570600,  4455900;  570000, 
4456100;  569500,  4456300; 569300, 
4456500;  568900,  4456500;  568600, 
4456500; 568000, 4456800;  567900, 
4457100; 567900,  4458000;  568400, 
4458800; 569100,  4459800;  569600, 
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4460500 
4460600 
4460700 
4460000 
4461400 
4462000 
4462400 
4462600 
4462900 
4463100 
4463300 
4463700 
4463600 
4463600 
4463200 
4463900 
4465200 
4466600 
4468600 
4469400 
4469600 
4468100 
4468700 
4469200 
4470500 
4471000 
4470900 
4471400 
4471900 
4472200 
4472000 
4472100 
4472200 
4472200 
4472100 
4473200: 
4473500 
4473900 
4474200 
4474400 
4474700 
4475300 
4475400 
4475200 
4474500 
4473400 
4472100 
4471600 
4471100 
4470500 
4469400 
4467600 
4466700 
4465500 
4464000 
4462700 
4462000 
4460000 
4458800 
4457100 
4456800 
4455900 
4455300 
4455600 
4454900 


569500 
568300 
566800 
565900 
565800 
565800 
565800 
565800 
565900 
566300 
566500 
566800 
567100 
567600 
569800 
570800 
572000 
572800 
573400 
572900 
571800 
571000 
571200 
571200 
570500 
570100 
569600 
569400 
569600 
570200 
570800 
571000 
571700 
572200 
573900 
575100 
576000 
577300 
578600 
580000 
581900 
583000 
583700 
584600 
586000 
585800 
584800 
584500 
584700 
583400 
582600 
582700 
581900 
580600 
580200 
578500 
577800 
576700 
576800 
576400 
574900 
573500 
572000 
571400 
570600 


. 4460800 
, 4460700 
, 4460000 
.  4461100 
,4461700 
, 4462300 
, 4462500 
,  4462800 
,  4463000 
,  4463100 
,  4463600 
, 4463700 
, 4463500 
, 4463400 
, 4463200 
, 4464300 
. 4466300 
. 4467300 
. 4469000 
,  4469600 
. 4468800 
.  4467900 
,  4468700 
, 4469500 
,  4470900 
, 4471000 
, 4471000 
, 4471800 
, 4472000 
,4472100 
, 4472200 
, 4472100 
, 4472200 
. 4472300 
, 4472100 
. 4473200 
, 4473900 
. 4473900 
. 4474200 
, 4474400 
. 4474700 
, 4475400 
, 4475000 
. 4475200 
, 4473600 
, 4472600 
, 4471900 
. 4471400 
, 4470800 
, 4469700 
, 4468500 
. 4466900 
. 4465800 
. 4465200 
,  4463300 
, 4462300 
.  4460900 
. 4459300 
, 4458300 
, 4456700 
,  4456800 
. 4455600 
, 4455300 
,  4455400 
. 4454900 


569000, 
567500, 
566400, 
565800, 
566000, 
565900, 
565900, 
565900, 
566000, 
566500, 
566700, 
566900, 
567200, 
568300, 
570600, 
572000, 
572100, 
573500, 
573100, 
572600. 
571400, 
571000, 
571100, 
571200, 
570300, 
569800, 
569400, 
569700, 
569900, 
570500, 
570900, 
571300, 
571900, 
572500. 
574300, 
575600. 
576600, 
577700, 
579300. 
580600, 
582400, 
583200, 
584200, 
585400. 
586100, 
585500, 
584500, 
584700. 
584500. 
583100. 
582600, 
582700, 
581000, 
580400, 
578900, 
578100, 
577700, 
576600, 
576800, 
575500, 
574100, 
572300. 
571600, 
571100, 
retiuning  to 


Hollow,  Foster  Island,  Los  Molinos, 
Nord,  Richardson  Springs  NW,  and 
Vina,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,N): 

(i)  Start  at  588700,  4429900;  588200, 

587900. 
587900. 
587900. 
587600, 
587400, 
586700, 
586200. 
585800, 
584900, 
584900, 
584800, 
584500, 
584100, 
583700. 
583300, 
583100, 
582900, 
582700, 
582600, 
582400, 
582100, 
581300, 
580600, 
579900, 
579500, 
580100, 
581700, 
582300, 
582500, 
582800, 
583900, 
584200, 
584800, 
585900, 
586900, 
588300, 
retiuning  to 


4426500 
4426800 
4427000 
4427300 
4426800 
4426400 
4425700 
4425400 
4425400 
4425600 
4425200 
4425000 
4424900 
4425000 
4425400 
4425500 
4425300 
4425200 
4424800 
4424500 
4424100 
4423600 
4422800 
4422800 
4424500 
4425400 
4425600 
4427000 
4426900 
4426800 
4426700 
4426900 
4427100 
4427900 
4428500 
4428900 
4429600 


587900,  4426300 
587800,  4426900 
588000,  4427300 
587800,  4427200 
587500, 4426600 
587200. 4426200 
586500,  4425700 
585900.  4425400 
585500,  4425600 
584900,  4425400 
585000,  4425000 
584600,  4424900 
584300,  4425000 
583900,  4425200 
583400. 4425500 
583300,  4425300 
583000,  4425400 
582800,  4425000 
582700,  4424600 
582600,  4424200 
582300,  4423800 
582100,  4423500 
581000. 4422600 
580200, 4423800 
579700.  4424800 
579700.  4425600 
580800,  4426400 
582300, 4427000 
582400, 4426800 
582700,  4426700 
583500, 4426800 
584000, 4427000 
584600, 4427600 
585100, 4428200 
586300, 4428500 
587300, 4429100 
588500,  4430000 
588700.  4429900. 

(ii)  Start  at  588700,  4429900;  588900 


5702C0,  4454800. 

(18)  Unit  4:  Butte,  and  Tehama 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Acorn 


4429500 
4428600 
4427100 
4425300 
4423300 
4420900 
4417000 
4415500 
4415000 
4414400 
4414000 
4413700 
4413600 
4414700 
4413700 
4413600 
4413500 
4413400 
4414600 
4415900 
4416700 
4417000 
4417300 
4417500 


589500, 4429500;  589500, 
589500,  4428000;  589800, 
590500,  4426400;  590500, 
591200.  4424400;  591500, 
591600,  4422100; 590900. 
590700,  4419800;  588000, 
587500, 4416400;  587200, 
587200, 4415100;  587300, 
587300, 4414500;  587200, 
587100,  4414300;  586900, 
586400,  4413900; 586200, 
586000,  4413600;  585800, 
585800,  4414700;  585300, 
585300, 4413800;  585200, 
584800, 4413700;  584600, 
584400, 4413600;  584200. 
584000. 4413700;  583200, 
583000,  4414200;  583700, 
583500,  4415000;  583000, 
583000, 4416400;  582900, 
582800, 4416900;  582700, 
582700, 4417200;  582900, 
582800, 4417400;  582700, 
582700, 4417600;  582600, 


4417700;  582600,  4418000;  582600, 
4418100;  582600.  4418200;  582700, 
4418300; 582500,  4418400;  582400, 
4418300; 582200, 4418300;  582100, 
4418400;  582100,  4418500;  582000, 
4418600;  582100,  4418700;  582100, 
4418900;  582200,  4419100;  582100, 
4419300;  582200,  4419500;  582100. 
4419600;  582000.  4419700;  582100, 
4419800;  582100,  4419900;  582200, 
4420000;  582200,  4420300:  582100, 
4420500;  582200,  4420600;  582200, 
4420800; 582300, 4421100; 582900, 
4421500;  582900,  4421600; 583300, 
4422000;  583400,  4422100;  583900, 
4422100;  584100,  4422300;  584200. 
4422300;  584300, 4422400; 584400, 
4422500;  584600.  4422900;  585100, 
4423400;  585600,  4423700;  585800, 
4423900;  585800,  4424200;  586100, 
4424200; 586600,  4424800;  586800, 
4424900; 587300.  4425500;  587400, 
4425600;  587500,  4425800;  587500, 
4425900; 587600,  4426000;  587700, 
4426100;  587800.  4426100;  587900. 
4426200;  587900,  4426300;  588200, 
4426500;  returning  to  588700,  4429900. 

(19)  Subiuit  5A:  Lake  County, 
California.  From  USGS  1:24.000 
quadrangle  maps  Kelseyville,  and  The 
Geysers.  California,  land  bounded  by 
the'  following  UTM  10  NAD  83 
coordinates  (E,  N):  520000,  4302900; 
519600, 4302900;  519200, 4303200; 
518600,  4303600; 518400,  4304000; 
517700,  4304500;  517700,  4305500; 
518000,  4305800;  518900.  4305800; 
519400,  4305600;  519400,  4305200; 
520600,  4304700;  520700,  4304400; 
521200, 4303900; 521200, 4303500; 
520900,  4303400;  returning  to  520000. 
4302900. 

(20)  Subunit  5B:  Lake  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Middletown, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  540700,  4298300;  540200, 
4298400; 539100,  4299100;  538800, 
4299200;  538400,  4299200;  538100. 
4299500:  538300,  4300200;  537900, 
4300700;  537400, 4300600;  536900. 
4299900;  536300.  4299700;  536000. 
4299700;  535100.  4300400;  535000. 
4300800;  535000,  4301200;  535100, 
4301800;  535300,  4302200;  535700, 
4302400; 536100,  4302400;  536900, 
4302300;  538700, 4301200;  539100. 
4300600;  540000,  4300000;  540700, 
4299700; 541000,  4299300;  541100, 
4298700;  returning  to  540700,  4298300. 

(21)  Unit  6:  Sacramento  County, 
California.  (Reserved) 

(22)  Maps  follow  of  critical  habitat 
unit  1,  2  through  4,  and  5  (respectively) 
for  slender  Orcutt  grass. 
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TEHAMA 


Critical  Habitat  -  Unit  1 

Orcuttia  tenuis 
(Slender  Orcutt  Grass) 


N 


California 


Critical  Habitat 

County  Boundary 
State  Route 


^^^_^^^5  Miles 
5      0      5  Kilometers 
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Red  Bluff  i 


TEHAMA 


Coming 


BUTTE 


California  •  v 


Critical  Habitat  -  Units  2-4 

Orcuttia  tenuis 
(Slender  Orcutt  Grass) 


N 


-^ 


Critical  Habitat 
County  Boundary 
Interstate 


3  Miles 


3     0     3  Kilometers 
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Critical  Habitat  -  Unit  5 

Orcuttia  tenuis 
(Slender  Orcutt  Grass) 


N 


-f- 


California  *  * 


Critical  Habitat 

County  Boundary 
State  Route 


IMiles 
■Kilometers 


BILLING  C00£  4310-55-C 

Family  Pdaceae:  Orcuttia  viseida 
(Sacramentc  i  Orcutt  Grass). 


(1)  Critical  habitat  units  are  depicted 
for  Amador  Coimty,  California,  on  the 
map  below. 


(2)  The  primary  constituent  elements 
of  critical  habitat  for  Orcuttia  viseida  aie 
the  habitat  components  that  provide: 
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(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Orcuttia  viseida 
germination,  growth  and  reproduction, 
including  but  not  limited  to  vernal 
pools  on  high  terrace  landforms  on 
acidic  soils  such  as  Red  Bluff,  Redding, 
and  Coming  soil  series.  These  habitats 
typically  become  inimdated  during 
winter  rains,  but  are  dry  during  the 
siunmer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  siurounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Orcuttia  viseida 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  manmade  featines  and 
structures,  such  as  buildings,  roads, 
aquaducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  counties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  JBay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boiuidaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 


North  Grasslands,  and  Orovllle  Wildlife 
Areas. 

(5)  Unit  1 :  Sacramento  Coimty, 
California.  [Reserved] 

(6)  Unit  2:  Sacramento  Coimty, 
California.  [Reserved] 

(7)  Unit  3:  Amador  and  Sacramento 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Carbondale, 
Clay,  Goose  Creek,  and  Sloughhouse, 
California  land  bounded  by  die 
following  UTM  10  NAD  83  coordinates 
(E  N):  661400,  4239000;  661400, 


4239900 
4241600 
4243100 
4243800 
4243900 
4244700 
4244800 
4244700 
4245275 
4245700 
4246500 
4246300 
4246400 
4247300 
4247500 
4247100 
4248300 
4249600 
4250200 
4249500 
4249000 
4248800 
4248700 
4248600 
4248900 
4248900 
4248500 
4248300 
4247900 
4248500 
4248200 
4248000 
4247800 
4247200 
4249000 
4249000 
4249500 
4251100 
4252500 
4252100 
4251500 
4251200 
4252300 
4252700 
4253700 
4254600 


661500 
662900 
663400 
663000 
662500 
662850 
664400 
664900 
665000 
664900 
863900 
662200 
661700 
661800 
660850 
659500 
660000 
660000 
659400 
659300 
659100 
659100 
658800 
658500 
658200 
658300 
658500 
658400 
658000 
656300 
656100 
656000 
655200 
654700 
655100 
656300 
657200 
657700 
659500 
659900 
660600 
662400 
663200 
663800 
665800 
667600 


4239900 
4241600 
4243100 
4243800 
4243900 
4244800 
4244300 
4244800 
4245300 
4246500 
4246700 
4246300 
4246400 
4247500 
4247100 
4247300 
4248300 
4249900 
4249700 
4^9200 
4248900 
4248700 
4248600 
4248800 
4249000 
4248700 
4248400 
4247900 
4248500 
4248900 
4248100 
4247800 
4247200 
4248750 
4249000 
4249700 
4250200 
4251100 
4252500 
4252200 
4250500 
4252100 
4252300 
4253700 
4254500 
4254500 


661500, 
662900, 
663400, 
663000, 
662700, 
663700, 
664600, 
664900, 
664900, 
664400, 
662500, 
662100, 
662000, 
660900, 
659700, 
659500, 
659900, 
659900, 
659400, 
659100, 
659200, 
658900, 
658600, 
658400, 
658200, 
658500, 
658400, 
658100, 
656700, 
655900. 
656100, 
655200, 
654700, 
654700, 
655800, 
656600. 
656700, 
658700, 
659600, 
660500, 
661700, 
662800, 
663400, 
664900, 
666200, 
668000, 


4255000; 668900, 4255600;  669300, 
4255400;  670600, 4255800;  671500, 
4256400;  671700,  4256000;  671900, 
4256000;  672200,  4255600;  672400, 
4255600;  672700.  4256400;  673200, 
4256400; 672800,  4255100;  672800, 
4254800;  673100,  4254900;  673800, 
4254900;  674000. 4254600;  674000, 
4254400; 674500,  4254000;  674500. 
4253700; 674100, 4253500;  674100, 
4252900; 674300, 4252300;  674500, 
4251900;  674500,  4251600;  673400, 
4251500;  673300,  4251400;  673300, 
4251200; 673900,  4251000;  674000, 
4250500;  674300,  4250000;  674300. 
4249800;  674200,  4249700;  673900, 
4249700; 673600, 4249900;  672500, 
4249900;  671900,  4250200;  671300, 
4250200;  671100,  4250500;  671000, 
4250500;  671000, 4249800;  670700, 
4249800;  670700,  4249500;  670800, 
4249300:  670800,  4249000:  670900, 
4248900,  670900,  4248500; 670500, 
4248300;  670500,  4248125;  670400, 
4248100;  670400,  4248000;  670100, 
4248000;  670100,  4247800;  670500, 
4247500;  671100,  4247500;  671600, 
4247700;  671800,  4247600;  671900, 
4247300;  671900,  4247100;  671500, 
4246800;  671600, 4246600;  671800, 
4246000;  671300,  4245400; 670800, 
4245000;  670000,  4244200;  669900, 
4244100;  669800,  4243700;  669500, 
4243500;  669200.  4243400;  669100, 
4242900; 668500,  4242100;  667900, 
4242000;  667400,  4241600;  667400, 
4241800;  666400,  4241700;  665400, 
4241700;  665400, 4242700;  665000, 
4242700; 665000, 4242300;  664800, 
4242300; 664800,  4242200;  664700, 
4242200; 664600,  4242100;  664500, 
4242100; 664500. 4241300;  664000, 
4241300;  664000,  4241000;  663500, 
4241000; 663500,  4240900;  663400, 
4240800; 663300, 4240800;  663300, 
4240600;  663100, 4240600;  663100, 
4240900; 662800,  4240900;  662800, 
4240500;  662700,  4240400;  662700, 
4240000:  662500,  4240000;  662500, 
4239600;  662100,  4239600;  662100, 
4239400; 662000,  4239300;  661700, 
4239300;  661700,  4239200;  returning  to 
661400,  4239000. 

(8)  Maps  follow  of  critical  habitat  for 
units  1  through  3  for  Sacramento  Orcutt 

grass. 
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Family  Poaceae:  Tuctoria  greenei 
(Greene's  Tuctoria). 

(1)  Critical  habitat  units  are  depicted 
for  Shasta,  Tehama,  Glenn,  Colusa, 
Stanislaus,  Tuoliunne,  and  Mariposa 
Counties,  California,  on  the  map  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Tuctoria  greenei 
are  the  habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Tuctoria 
greenei  germination,  growth  and 
reproduction,  including  but  not  limited 
to,  Northern  Claypan,  Northern  Hardpan 
and  Northern  Basalt  flow  vernal  pools, 
that  typically  become  inimdated  during 
winter  rains,  but  are  dry  during  the 
simimer  and  do  not  necessarily  fill  with 
water  every  year;  and 

(ii>The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surrounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Tuctoria  greenei 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  manmade  featiues  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  counties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field.  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 


(5)  Unit  1:  Shasta  Covmty,  California. 
From  USGS  1:24,000  quadrangle  map 
Merken  Bench,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  00,  4521200; 
630000,  4521200;  628900,  4522800; 
629200,  4523500;  629600.  4523900; 
630900,  4524100;  631800,  4523500; 
632400,  4522900;  632000,  4521600; 
631200,  4521600;  631100,  4521700; 
630900,  4521600;  630500,  4521600; 
630300,  4521300;  returning  to  630200, 
4521200. 

(6)  Unit  2:  Butte  and  Tehama 
Counties,  California.  From  USGS 
1:24,000  quadrangle  maps  Acorn 
Hollow,  Foster  Island,  Los  Molinos, 
Nord.  Richardson  Springs  NW,  and 
Vina.  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E.  N):  588700,  4429900;  588900, 


4429500 
4428600 
4427100 
4425300 
4423300 
4420900 
4417000 
4415500 
4415000 
4414400 
4414000 
4413700 
4413600 
4414700 
4413700 
4413600 
4413500: 
4413400 
4414600 
4415900 
4416700 
4417000 
4417300 
4417500 
4417700 
4418100 
4418300 
4418300 
4418400 
4418600 
4418900 
4419300 
4419600 
4419800 
4420000 
4420500 
4420800 
4421500 
4422000 
4422100 
4422300 
4422500 
4423400 
4423900 
4424200 
4424900 
4425600 


589500,  4429500 
589500,  4428000 
590500,  4426400; 
591200, 4424400 
591600,  4422100 
590700,  4419800 
587500. 4416400 
587200,4415100 
587300.  4414500 
587100,  4414300 
586400,4413900; 
586000,  4413600 
585800,4414700 
585300,  4413800 
584800, 4413700 
584400,  4413600 
584000,  4413700 
583000,  4414200 
583500, 4415000 
583000,  4416400 
582800, 4416900 
582700, 4417200 
582800,  4417400 
582700, 4417600 
582600,  4418000 
582600,  4418200 
582500,  4418400 
582200, 4418300 
582100, 4418500 
582100,  4418700 
582200,  4419100 
582200,  4419500 
582000,  4419700 
582100, 4419900 
582200,  4420300 
582200,  4420600 
582300, 4421100 
582900,  4421600 
583400, 4422100 
584100,  4422300 
584300,  4422400 
584600,  4422900 
585600,  4423700 
585800, 4424200 
586600,  4424800 
587300, 44?5500 
587500.  4425800 


589500, 
589800. 
590500, 
591500, 
590900, 
588000, 
587200, 
587300, 
587200, 
586900, 
586200, 
585800, 
585300, 
585200, 
584600, 
584200, 
583200, 
583700, 
583000, 
582900, 
582700, 
582900, 
582700, 
582600, 
582600, 
582700, 
582400, 
582100, 
582000, 
582100, 
582100, 
582100, 
582100, 
582200, 
582100. 
582200, 
582900, 
583300, 
583900, 
584200, 
584400, 
585100, 
585800, 
586100, 
586800, 
587400, 
587500, 


4425900;  587600,  4426000;  587700. 
4426100;  587800,  4426100;  587900, 
4426200;  587900,  4426300;  587900, 
4426800; 587800,  4426900;  587900, 
4427000;  588000,  4427300;  587900, 
4427300;  587800,  4427200;  587600, 
4426800;  587500,  4426600; 587400, 
4426400;  587200,  4426200;  586700, 
4425700;  586500.  4425700;  586200, 
4425400;  585900,  4425400;  585800, 
4425400;  585500,  4425600;  584900. 
4425600; 584900,  4425400;  584900. 
4425200; 585000,  4425000;  584800, 
4425000;  584600,  4424900;  584500, 
4424900; 584300,  4425000;  584100, 
4425000;  583900,  4425200:  583700, 
4425400; 583400, 4425500;  583300, 
4425500;  583300,  4425300;  583100, 
4425300;  583000,  4425400;  582900, 
4425200;  582800,  4425000;  582700, 
4424800;  582700,  4424600;  582600. 
4424500;  582600,  4424200;  582400, 
4424100;  582300, 4423800;  582100, 
4423600;  582100, 4423500;  581300, 
4422800;  581000,  4422600;  580600, 
4422800; 580200,  4423800;  579900, 
4424500; 579700,  4424800;  579500, 
4425400;  579700,  4425600;  580100, 
4425600;  580800.  4426400;  581700, 
4427000;  582300,  4427000;  582300, 
4426900;  582400,  4426800;  582500, 
4426800;  582700,  4426700;  582800, 
4426700;  583500,  4426800;  583900, 
4426900:  584000,  4427000:  584200, 
4427100; 584600,  4427600;  584800, 
4427900;  585100,  4428200;  585900, 
4428500; 586300,  4428500;  586900, 
4428900; 587300,  4429100;  588300, 
4429600;  588500,  4430000;  returning  to 
588700, 4429900. 

(7)  Unit  3:  Butte  County,  California. 
[Reserved] 

(8)  Unit  4:  Butte  County,  California. 
[Reserved] 

(9)  Unit  5:  Colusa  and  Glenn 
Counties,  California.  [Reserved] 

(10)  Unit  6:  Stanislaus  and  Tuolumne 
Coimties,  California.  From  USGS 
1:24,000  quadrangle  maps  Cooperstown, 
Keystone,  Knights  Ferry,  La  Grange, 
Oakdale,  Paulsell,  and  Waterford, 
California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N): 

(i)  Start  at  708700,  4190000;  709200. 
4189300; 709200,  4188600;  710100, 
4188200:  709900,  4186700;  708900, 
4185800; 708800, 4185000;  709600. 
4184200; 710300,  4183900;  710300, 
4182900; 711400,  4182100;  712400, 
4182100; 713200,  4182000;  714100, 
4182600; 715100, 4182600;  715500, 
4183400; 715800,  4183400;  716000, 
4182700;  716900,  4182700;  717100, 
4182500;  717100,  4182000;  716900, 
4181300;  717200,  4180900;  717200, 
4180600;  716900,  4179900;  717700, 
4180100; 718500. 4180000;  718700, 
4179200;  719300.  4178700;  719700, 
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4177600:  7.  0300 

4177700;  7;  0800 

4175900;  7;  2200 

4175200;  7;  2800 

4173500;  7^3200 

4173600;  7^4000 

4172300;  7'.  2800 

4171200;  7;  1600 

4170500;  7;  1400 

4170300;  7;  1000 

4169600;  72  0900 

4168500; 71 8900 

4168100;  718100 

4168500; 717900 

4168600;  71 5900 

4168300;  715500 

4168300; 715400, 

4169900;  714900, 

4170000;  715200, 

4170200;  715300, 

4171200;  715200, 

4171000;  715100, 

4170700;  714900, 

4170300;  713900, 

4169900;  713000. 

4169400;  712200, 

4169600;  711500. 

4169900;  71D500. 

4169100;  709100. 

4169700;  70  5900, 

4169900;  703700. 

-4169800:  70J500. 

4170000;  70J70O, 

4170300;  70J900, 

4170500:  70J200. 

4170600;  70  3400. 

4170800;  70  3200. 

4170800;  70J800, 

4170600:  70J500, 

4170300:  7onoo, 

4170200:70^900, 

4170500;  70 $200, 

4170600;  70 $000, 

4170800;  70 $200. 

4170900;  70^900. 

4170700:  70^700. 

4170900;  70^^400. 

4171100:  70^100. 

4171300; 70^300, 

4171300;  70^800. 

4171600;  70  1100. 

4171700:  7OH0O. 

4171900;  70(300. 

4172100;  70  $400, 

4172200:701500. 

4172400;  701800. 

4172600;  701700, 

4172700:70(400, 

4172700;  70(200, 

4172600;  70(000. 

4172500;  70  '800. 

4172600;  70  '400. 

4172600;  70 '200. 

4172300;  70 '000. 

4172200;  70(700. 

4172300:70(400, 

4172400;  70(200, 

4172700:70(400, 


, 4177700 

4176400 

,4175300 

4173600 

4173600 

4173300 

4172200 

, 4170700 

,4170400 

,4170100 

, 4169600 

,  4168000 

, 4168500 

, 4168600 

, 4168500 

,  4168200 

, 4169400 

,4170000 

,4170200 

4170400 

4171200 

4171000 

4170700 

4169800 

4169500 

4169400 

4169900 

4169100 

4169500 

4169700 

4169900 

416990G 

4170200 

4170400 

4170600 

4170800 

4170900 

4170700 

4170500 

4170200 

4170300 

4170500 

4170600 

4170900 

4170700 

4170800 

4170900 

4171200 

4171200 

4171600 

4171600 

4171800 

4171900 

4172100 

4172300 

4172500 

4172700 

4172800 

4172700 

4172500 

4172700 

4172500 

4172700 

4172200 

4172300 

4172300 

4172600 

4172800 


720700.  4172800; 706200,  4172800;  706100, 

721400.  4172900;  705900,  4173100;  705800, 

722700,  4173300; 705800.  4173500;  706000. 

723000.  4173800; 705900.  4173900;  705800. 

723700,  4174100;  705700,  4174200;  705500. 

724100,  4174200; 705400. 4174100;  705400, 

721700.  4173700; 705300,  4173500;  705200, 

721500,  4173200;  705100.  4173200;  705100. 

721200,  4172600;  704900,  4172400;  704800, 

721000.  4172100; 704600,  4172100;  704500, 

720000,  4171900;  704400,  4171800;  704500. 

718700.  4171600;  704600,  4171400;  704700, 

718000,  4171500; 704900,  4171200;  704700. 

716200.  4171100; 704900,  4171000;  704800, 

715600,  4170900;  704600,  4170900;  704600, 

715400,  4170700;  704800,  4170200;  705100. 

714900.  4170200; 705000.  4170100;  705000, 

715100,  4169600: 705000,  4169500;  704900. 

715300.  4169400; 704800, 

715300.  4169300;  704100.  4169300; 703500. 

715200.  4169500; 703400,  4169600;  703400, 

715100,  4170100; 703600,  4170200;  703600. 

714900.  4170300;  703500,  4170300; 703500, 

713800.  4170600;  703500.  4170700;  703500, 

712500.  4170800;  703400.  4170900;  703400, 

712000.  4171300;  703300.  4171400;  703200. 

711300.  4171500;  703400.  4171500;  703400, 

709300,  41 71800;  703600,  41 71800;  703600, 

709100,  4174000;  704300,  4174000;  704300. 

708800,  4173700;  705200,  4173700;  705100, 

708600,  4174700; 705400,  4175400;  705000, 

708400.  4175900;  705300.  4176300;  705700, 

708800.  4176700;  705700.  4177000; 705700. 

709100,  4177500; 705100, 4177500;  705000, 

709400.  4177300;  704800,  4177300;  704800, 

709300.  4177100;  704600,  4177100;  704500, 

709100.  4177200; 704500.  4177400;  704300. 

708800.  4177500; 704200,  4177300;  704000, 

708400,  4177300; 703800, 4177100;  703500. 

707900.  4177300: 703500.  4177800;  703800. 

708100.  4178200; 704000.  4178200;  704100. 

708200.  4178100; 704200,  4178100;  704200, 
708200,    ,  4178400:703900,  4178400;  703900, 

708100,  4178800; 703800.  4178900;  703900. 

707700,  41 79100; 703900, 41 79200;  703500. 

707600.  4179200; 703200.  4179500;  703000, 

707100,  4178800; 702900. 4178800; 702600, 

707200.  4178900:  702400.  4178900;  702400. 

707500.  41 78500; 702800. 41 78300;  702900. 

707900,  4178300; 703100,  4177800;  703100, 

708200,  4177500; 703000,  4177300;  702700. 

708100.  4177500; 702600,  4177500;  702500, 

708300.  4177400:  702700.  4177200;  702700. 

708500.  4177000; 702600.  4177100;  702400. 

708700,  4177100; 702400,  4177000;  702400, 

708800,  4176800; 7023OO, 4176800; 702300, 

708500,  4177100; 702200, 4177200;  702000, 

708300.  4177100; 702100. 4176900;  702000, 

708100,  4176800; 701800. 4176800:  701600, 

707900,  4176700; 701600, 4176500;  701600. 

707600,  4176200; 701700,  4175900;  701800, 

707400,  4175800; 702000,  4175800;  702000, 

707100,  4175100; 701600,  4175100;  701600, 

706700,  4174200;  701900,  4173700;  701800, 

706500,  41 73600; 701 700,  41 73500;  701 700, 

706400,  4173300;  701700,  4173200;  701600, 

706300.  4173200; 701500. 4173100;  701500, 

706300,  4173000;  701600,  4173000;  701600. 


4172800;  701500,  4172600;  701300, 
4172500;  701100,  4172600;  700700, 
4172600;  700600,  4172600;  700500. 
4172700;  700500,  4172900;  700400, 
4172900;  700400,  4172800;  700100. 
4172700;  699600.  4172700;  699500. 
4172800; 699300,  4172800;  699100, 
4172500;  698800,  4172500:  698700, 
4172600; 698400, 4172400; 698100, 
4172800; 698200,  4173000;  697400, 
4174300; 697300,4174300;  697300, 
4174500; 697800,  4174500; 697800, 
4176300:697700,4176300:697700, 
4179300; 696800.  4179300;  696600, 
4180000;  696600,  4180200;  697100. 
4179900:  697700,  4180200;  697700, 
4180400; 697600. 4180400;  697600, 
4182200;  698700,  4182200;  699000, 
4182600; 700300,  4182600;  700300, 
4183400: 699400. 4183400;  699400. 
4184100;  700800.  4185100;  704100. 
4186300; 705300, 4187700;  705700^ 
4187700;  706300,  4188200;  706300, 
4188800; 706700,  4190100;  707300, 
4190700; 707800,  4190700;  708400. 
4190000;  returning  to  708700.  4190000; 
excluding  land  bound  by  699400, 
4179400;  698100,  4179400;  698400, 
4179500; 698400.  4180200;  699800. 
4180200:  699800.  4180000;  699600, 
4179800;  returning  to  699400.  4179400; 
and  excluding  land  bound  by  709800. 
4176600;  709800.  4177000;  709900, 
4177000; 709900,  4177600;  709800, 
4177700; 709700,  4178000;  709700, 
4178200; 710600,  4178800;  710700, 
4178900;  711800,4178900;  711900, 
4178100; 711700,  4177600;  711700, 
4177200; 711600,  4176900;  711400, 
4176700; 711200,  4176700;  711000. 
4176700; 710800. 4176600;  710800, 
4176500; 710700. 4176400;  710600. 
4176400;  710400.  4176300;  710300, 
4176200; 710300,  4176100;  710000, 
4176100;  709900,  4176200;  709900. 
4176400;  returning  to  709800,  4176600; 
and  excluding  land  bound  by  706200, 
4178400; 706600. 4178700;  707300, 
4178700; 707300.  4178500;  707500, 
4178400; 707500,  4177900;  708200, 
4177900; 708200, 4176900;  708000, 
4176500: 708000, 4176500;  707900. 
4176000; 707900,  4175900;  707800, 
4175700; 707700,  4175700;  707600, 
4175500: 707400, 4175600;  707100, 
4175600; 706800. 4175700;  706700. 
4175900; 706700,  4177100;  706200, 
4177100;  706200,  4177600;  706300, 
4178000:  returning  to  706200,  4178400; 
and  excluding  land  bound  by  700700. 
4176200; 699400,  4176200;  699300, 
4176200; 699300, 4177800;  701000, 
4177800; 701000. 4177000;  700500, 
4177000;  700500,  4176600;  700700, 
4176400;  returning  to  700700,  4176200; 
and  excluding  land  bound  by  717800, 
4170900;  718000,  4171000;  718000, 
4171300;  718800,  4171500;  718800, 
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4171400;  718900,  4171000;  719000, 
4171000;  719100,  4170900;  718900, 
4170400;  718800,  4170200;  718600, 
4170200;  718600,  4170100:  718100, 
4170200; 717700, 4170200; 717300, 
4170300; 717300,  4170500;  717800, 
4170500;  returning  to  717800,  4170900. 
(ii)  Start  at  702000.  4169800;  702200. 
4169800; 702200, 4169700;  702200, 
4169200;  701700,  4169000;  701300, 
4168800; 701200,  4168600;  701000, 
4168600; 701000, 4169700; 700700, 
4169700;  700700,  4170500;  700500, 
4170500; 7005G0, 4170900; 700300, 
4170900; 700300, 4171100; 700300, 
4171800; 701200,  4171800;  702000. 
4171800;  returning  to  702000.  4169800. 

(11)  Unit  7:  Mariposa  and  Merced 
Counties.  California.  From  USGS 
1:24,000  quadrangle  maps  Haystack 
Mtn.,  Illinois  Hill,  Indian  Gulch,  La 
Grand,  Merced.  Merced  Falls,  Owens 
Reservoir,  Plainsburg,  Planada,  Raynor 
Creek,  Snelling.  Winton,  and  Yos^mite 
Lake,  California,  land  bounded  by  the 
following  UTM  10  NAD  83  coordinates 
(E,  N):  756700,  4123994;  756500, 
4123700; 753500,  4122400;  750200, 
4122400;  750200, 4121400; 748600, 
4121400; 748600. 4121900;  747800. 
4121900; 747800. 4123300;  748300, 
4123300; 748300, 4123500;  748500, 
4123500;  748600,  4123500;  748600, 
4123900;  747800,  4123900;  747800, 
4124600;  747400.  4125100;  747400. 
4125500; 746900. 4125500;  746900, 
4125800; 747000, 4125900;  746900, 
4125900;  746600,  4125800;  746300. 
4125700;  746200.  4125600;  746200. 
4125500; 745700,  4125500;  745700, 
4125100; 744500,  4125100;  744500, 
4125300; 744400, 4125300;  744400, 
4125200;  743700,  4125200;  743700, 
4125800; 744500, 4125800;  744500, 
4126200; 743700, 4126200; 743700, 
4127000; 742400, 4127000;  742000, 
4127200; 742000, 4128600;  742800, 
4128600; 742800, 4129100;  742900, 
4129100:  743000,  4129100;  743000, 
4129200; 743400, 4129300;  743600, 
4129500; 743600. 4130700;  743500. 
4130700; 743500. 4130900;  743100, 
4130900; 743000, 4130800;  743000, 
4130600;  742400.  4130600;  742400, 
4130800; 742000, 4130800;  742000, 
4131100; 741200. 4131100;  741300, 
4131000;  741500,  4131000;  741600. 
4130900;  741600. 4130700;  741400. 
4130400;  741300,  4130200;  740400, 
4130200; 740400, 4130300; 740300, 
4130300;  740300,  4131100;  740500, 
4131100; 740500, 4131200;  740700, 
4131200; 740700,4131300;  740800, 
4131400;  741000,  4131400;  741000, 
4131500; 741100, 4131500;  741100, 
4131600; 741000, 4131900;  741000, 
4132100; 740800, 4132200;  740700, 
4132200;  740500,  4132100;  740400, 
4132100;  740400,  4132200;  740300, 


4132200; 

4132300; 

4132600: 

4133500; 

4133600; 

4133400; 

4134200; 

4134800; 

4135000; 

4135800; 

4135700; 

4135600; 

4136500; 

4136700: 

4136600; 

4136700; 

4136900; 

4137200; 

4137400; 

4137500; 

4137700: 

4137600; 

4138400; 

4138400; 

4138800; 

4138600; 

4138400; 

4137800; 

4137600; 

4137500; 

4137400; 

4137200; 

4136500; 

4136400; 

4137200; 

4138800; 

4138700; 

4138800; 

4139500; 

4139600; 

4140200; 

4140900; 

4140800; 

4141000; 

4141200: 

4141600; 

4141100; 

4140600; 

4139500; 

4139400; 

4138700; 

4138200; 

4138300; 

4138900; 

4139400; 

4139500; 

4141100; 

4143400; 

4141800; 

4141200; 

4141000; 

4142500; 

4144900; 

4145000; 

4145000; 

4145100; 

4145200; 

4145400; 


740200,  4132200; 
739900,  4132600; 
740300,  4132800; 
738800,4133500; 
738100, 4133600; 
737100. 4134200; 
733900. 4134200; 
733800.  4134900: 
733000,  4135000; 
732500.  4135800; 
730200.4135600; 
729900, 4135700; 
729900, 4136700; 
730100,  4136600; 
730300,  4136600; 
730500.4136800; 
730600,  4137000; 
730600,  4137300; 
730400,  4137500; 
729900,  4137700; 
729700,  4137600; 
729300,4137800; 
729200,  4138500; 
728800,  4138700; 
728200, 4138800; 
727700,  4138500; 
727400.  4138300; 
727300. 4137800; 
727400,  4137600; 
727300, 4137500; 
727400,  4137400; 
726500,  4137200; 
726400.4136400; 
725800,  4137200; 
724900,  4138800; 
725500. 4138700; 
725800,  4138800; 
725900, 4139500; 
726500, 4139600; 
725800,  4139600; 
725900. 4140200: 
725400,  4140900; 
725100,  4140800; 
724900,  4141000; 
724100,4141200; 
723400, 4141600; 
723200, 4141100; 
723400. 4140500; 
724000, 4139500; 
723900,4138900; 
723500,  4138200; 
723400,  4138300; 
723000, 4138700; 
723100,4139100; 
723300,  4139500; 
722000, 4140500; 
721900,  4141900: 
720800,  4143400; 
721000,  4141500; 
721100,4141100; 
717800, 4140900; 
714500. 4142400; 
715500,  4144900; 
715800.4145000: 
716000,  4145000; 
716100, 4145200; 
715900,  4145300; 
716000.  4145500; 


740200, 

740000, 

740300, 

738300, 

737100, 

736600, 

733900, 

733800, 

733000, 

730300, 

730100, 

729900, 

730000, 

730200. 

730400, 

730600, 

730600, 

730500, 

730300. 

729800, 

729400, 

729300, 

729000, 

728400. 

727900, 

727600, 

727400. 

727300, 

727400, 

727300, 

727400, 

726500, 

725800, 

725000, 

725500. 

725800, 

725900, 

726500. 

725900. 

725800. 

725900. 

725400. 

725100. 

724900. 

724100, 

723400, 

723200, 

723400, 

724000, 

723900, 

723400, 

723000. 

723000. 

723200, 

722100, 

721900. 

721900. 

720900. 

721000, 

721000, 

717700, 

714500, 

715500. 

715900. 

716100. 

716000, 

715900. 

716000, 


4145600;  716100. 4145700;  717000, 
4145700;  717700,  4145300;  717800, 
4145300;  717800,  4145200;  717800. 
4145100;  717600, 4144900;  717600. 
4144800;  717600,  4144700;  717800, 
4144500; 717900, 4144600;  718200, 
4144600;  718400,  4144500;  718700, 
4144500;  718700,  4144800;  718600, 
4145000; 718700.  4145100;  718700. 
4145600;  718600.  4145600;  718600. 
4145700;  718700.  4145800;  718600, 
4145900;  718500.  4146000;  718500. 
4146100;  718600.  4146200;  718600. 
4146500;  718300,  4146500;  718200. 
4146600; 718200.  4146800;  718300, 
4146800;  718500.  4146900;  718600, 
4147000;  718600,  4147100;  718400, 
4147200;  718500,  4147300;  718500. 
4147600;  718700,  4147600;  718700. 
4147400;  719000,  4147500;  719100, 
4147700;  719300.  4147600;  719600. 
4147900;  719700.  4148000;  719700, 
4148100;  719800.  4148200;  720000,: 
4148200; 720600,  4148200;  720600, 
4148300; 720700,  4148400;  720800, 
4148400; 720900. 4148500;  722700. 
4148500;  722700,  4148600;  722900. 
4148600; 723200,  4148700;  723400. 
4148700; 723200. 4148600;  723100, 
4148500;  723000,  4148400;  723200, 
4148200; 723400,  4148200;  723500. 
4148300;  723600.  4148400;  723600, 
4148500; 723800,  4148500;  723800, 
4148400;  723900,  4148400;  723900. 
4148500; 724000,  4148700;  724200, 
4148500;  724200.  4148900;  724300, 
4149000;  724300.  4149100;  724500, ^ 
4149000; 724500.  4149300:  724700, 
4149400; 724900,  4149600;  725000. 
4149700; 725000.  4150000;  724900. 
4150100; 725000.  4150200;  725200, 
4150200; 725300,  4150400;  725400. 
4150500;  725400,  4150600;  725100, 
4150900;  724700.  4150900;  724700, 
4153400;  725000.  4153500;  725400, 
4153900;  725600.  4154100;  725800, 
4154200; 726000.  4154300;  726200. 
4154000; 726300.  4153800;  726300, 
4153700; 727800,  4153700;  727800, 
4153400;  727900.  4153400;  727900, 
4153500; 728400,  4153600;  728700, 
4153700; 729000.  4153700;  729000, 
4153600; 729100,  4153500;  729300. 
4153400;  729400,  4153400;  729400, 
4153300;  729300. 4153200;  729500, 
4153100;  729800,  4153100;  729900, 
4153200; 729900,  4154200;  730000. 
4154200:  730100.  4154300;  730600. 
4154300;  730700.  4154400;  731000. 
4154600;  731200.  4154700;  731500. 
4154700; 731800, 4154900;  732200, 
4154900;  732600,  4154800;  733200, 
4154500;  733400,  4154500;  733700. 
4154300;  734700.  4154300;  734900, 
4154600; 735100.  4154800:  735100, 
4154900;  735500,  4155300;  735600. 
4155300;  735800,  4155500;  736100. 
4155900;  737100.  4155400;  737800. 


4155000 
4153300 
4152200 
4151500 
4149900 
4148500 
4146100 
4144600 
4142700 
4141700: 
4139500 
4137700 
4135100 
4131700 
4130200 
4130200 
4130400 
4130200 
4128400 
4127700 
4128400 
4127700 
4125800 
4126300 
4125100 
4124400 
4124000 
4123600 
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7382(10. 
7390(0. 
7402(10, 
7408(  10. 
7417(10, 
742110, 
7440<  0, 
7443(0, 
7440(  0, 
7455(  0, 
7468(0. 
7485(0. 
7495(0, 
7516(0, 
7521(0, 
7528(0, 
7535(0, 
7540(  O, 
7539(0, 
7546(0, 
7554(0, 
7569(  0. 
7584(  0, 
7586(0, 
7574(0, 
7578(0, 
7585(0, 
7590(  0, 


4154200 
4152800 
4151800 
4150300 
4149400: 
4147100 
4145600 
4143900 
4142000 
4140300 
4138500 
4135800 
4134000 
4130500 
4130200 
4130100 
4130400 
4129300 
4127700 
4127400 
4128400 
4126400 
4126300 
4126000 
4125100 
4124000 
4123600 
4123900 


738300,  4123900;  759700,  4123500;  759700, 

739100,  4123400; 759200.  4122900;  758400, 

740800,  4122900;  757900.  4123200;  757600.  . 

741100,  4123900;  757000.  4123700;  retiiming  to 

742100,  756700,  4123994;  excluding  land  bound 

743400.  by  727200,  4138700;  726600,  4139500; 

744400.  726600, 4139600;  726800,  4139600; 

743900,  727000, 4139700;  727200,  4140000; 

744200,  727300, 4140500;  727200,  4140700; 

746100,  727400,  4140700;  727500,  4140800; 

747700,  727400, 4141100;  727800,  4141100; 

748700,  727800,  4140700;  728300,  4140700; 

750700.  728300,  4139600;  727900,  4139300; 

752000,  727900,  4139000;  727800,  4138800; 

752200,  727400,  4138800;  returning  to  727200, 

753300,  4138700;  and  excluding  land  bound  by 

753900.  726700, 4139700;  726400,  4140000; 

753400.  726600. 4140000;  726800.  4140200; 

754400,  726900, 4140100;  726900,  4140000; 

755300,  726800,  4139800;  returning  to  726700, 

755600,  4139700;  and  excluding  land  boiuid  by 

757800,  726200, 4138000;  725800.  4138000; 

758500,  725800,  4138200;  725700,  4138200; 

757900,  725700, 4138500;  725800,  4138500; 

757800,  725800. 4138400;  726200,  4138400; 

758200,  returning  to  726200,  4138000;  and 

758800.  excluding  land  bound  by  727000, 

759300,  4137600; 726800. 4137600;  726800, 


4137800; 726500,  4137800;  726500, 
4138000; 727300, 4138100;  727300, 
4138000;  727200,  4137900;  727000, 
4137800;  returning  to  727000,  4137600; 
and  excluding  land  bound  by  741100, 
4136400;  741000.  4136400;  740900, 
4136400;  740700.  4136400;  740500, 
4136400;  740300.  4136300;  740000, 
4136300;  739800,  4136100;  739700, 
4135900;  739500,  4135800;  739200, 
4135900;  738900,  4135900;  738700, 
4135700; 738500,  4135800; 738300, 
4135800;  738200,  4135600;  738000, 
4135500;  737900,  4135400;  737700, 
4135300;  737400,  4135200;  737300. 
41^5300;  737300,4135900;  737600, 
4135900;  737600,  4136700;  739400, 
4136700;  739400,  4136400;  739900, 
4136400;  740200,  4136700;  741100, 
4136700;  returning  to  741100,  4136400. 

(12)  Unit  8:  Madera  County, 
California.  [Reserved] 

(13)  Maps  follow  of  critical  habitat 
unit  1,  2  through  4,  6.  and  7  and  8 
(respectively)  on  Greene's  tuctoria. 
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Critical  Habitat  -  Units  2-4 

Tuctoha  greenei 

(Greene's  Tuctoria) 
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Critical  Habitat  -  Units  7-8 

Tuctoria  greenei 

(Greene's  Tuctoria) 
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Family  Poaceae:  Tuctoria  mucronata 
(Solano  &-ass). 

(1)  Critical  habitat  units  are  depicted 
for  Yolo  County,  California,  on  the  map 
below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Tuctoria 
mucronata  are  the  habitat  components 
that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Tuctoria 
mucronata  germination,  growth  and 
reproduction,  including  but  not  limited 
to.  Northern  Claypan  vernal  pools 
(Sawyer  and  Keeler-Wolf  1995)  on 
saline-alkaline  clay  or  silty  clay  in  the 
Pescadero  soil  series  that  typically 
become  iniuidated  during  winter  rains, 
but  are  dry  during  the  summer  and  do 
not  necessarily  fill  with  water  every 
year;  and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  svuxounding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 


depth,  hardpan  or  claypan  type  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moistiue  for  Tuctoria  mucronata 
germination,  growth  and  reproduction, 
and  dispersal,  but  not  necessarily  every 
year. 

(3)  Critical  habitat  does  not  include 
existing  maiunade  featm-es  and 
structiu^s,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  counties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boundaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 


Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boundaries  of  the  Allensworth,  Hoggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boimdaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 
North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Unit  1:  Yolo  County,  California. 
From  uses  1:24,000  quadrangle  maps 
Davis,  and  Saxon,  California,  land 
bounded  by  the  following  UTM  10  NAD 
83  coordinates  (E,  N):  615400,  4260700; 
614500,  4260700;  614500,  4261500; 
614200,  4261500;  614200,  4261800; 
614000,  4261800;  614000,  4262300; 
615400,  4262300;  returning  to  615400. 
4260700. 

(6)  Unit  2:  Solano  Coimty,  California. 
[Reserved] 

(7)  Map  follows  of  critical  habitat 
units  1  and  2  for  Solano  grass. 
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Critical  Habitat  -  All  Units 
Tuctoria  mucronata 
(Solano  Grass) 


California-  v 


BILUNG  CODE  4310  SS-C 


Critical  Habitat 

County  Boundary 
Interstate/State  Route 


2  Miles 
2  Kilometers 


Family  Scrophulariaceae:  Castilleja 
campestris  ssp.  succulenta  (Fleshy 
Owl's  Clover). 


(1)  Critical  habitat  units  are  depicted 
for  San  Joaquin,  Stanislaus,  Tuoliunne, 


_   federal  Regist^/ Vol.  68,  No.  151/ Wednesday^,  August  6,  2003 /Rules  and  Regulations 


46861 


Mariposa,  and  Fresno  Counties, 
California,  on  the  map  below. 

(2)  The  primary  constituent  elements 
of  critical  habitat  for  Castilleja 
campestris  ssp.  succulenta  are  the 
habitat  components  that  provide: 

(i)  Vernal  pools,  swales,  and  other 
ephemeral  wetlands  and  depressions  of 
appropriate  sizes  and  depths  and  the 
adjacent  upland  margins  of  these 
depressions  that  sustain  Castilleja 
campestris  ssp.  succulenta  germination, 
growth  and  reproduction,  including  but 
not  limited  to,  hardpan  vernal  pools  on 
alluvial  terraces  and  San  Joaquin, 
Redding,  Corning,  Keyes,  and  Pentz 
soils  series,  among  others,  and  northern 
basalt  flow  vernal  pools  on  Hideaway 
soils  series,  that  typically  become 
inimdated  during  winter  rains,  but  are 
dry  during  the  summer  and  do  not 
necessarily  fill  with  water  every  year; 
and 

(ii)  The  associated  watershed(s)  and 
hydrologic  features,  including  the  pool 
basin,  swales,  and  surroimding  uplands 
(which  may  vary  in  extent  depending  on 
pool  size  and  depth,  soil  type  and 
depth,  hardpan  or  claypan  tjrpe  and 
extent,  topography,  and  climate)  that 
contribute  to  the  filling  and  drying  of 
the  vernal  pool  or  ephemeral  wetland, 
and  that  maintain  suitable  periods  of 
pool  inundation,  water  quality,  and  soil 
moisture  for  Castilleja  campestris  ssp. 
succulenta  germination,  growth  and 
reproduction,  and  dispersal,  but  not 
necessarily  every  year. 

(3)  Critical  habitat  does  not  include 
existing  manmade  features  and 
structures,  such  as  buildings,  roads, 
aqueducts,  railroads,  airport  runways 
and  buildings,  other  paved  areas,  lawns, 
and  other  urban  landscaped  areas  not 
containing  one  or  more  of  the  primary 
constituent  elements. 

(4)  Critical  habitat  does  not  include 
the  following  lands  although  they  may 
fall  within  the  legal  descriptions  below: 

(i)  Lands  within  the  following 
California  counties:  Butte,  Madera, 
Merced,  Sacramento,  and  Solano; 

(ii)  Federally-owned  lands  within  the 
boimdaries  of  the  Kern,  Sacramento, 
San  Francisco  Bay,  and  San  Luis 
National  Wildlife  Refuges  and  National 
Wildlife  Refuge  Complexes,  and  the 
Coleman  National  Fish  Hatchery; 

(iii)  State-owned  lands  within  the 
boiuidaries  of  the  Allensworth,  Boggs 
Lake,  Butte  Creek  Canyon,  Calhoun  Cut, 
Carrizo  Plains,  Dales  Lake,  Fagan  Marsh, 
Phoenix  Field,  San  Joaquin  River,  Stone 
Corral,  and  Thomes  Creek  Ecological 
Reserves; 

(iv)  State-owned  lands  within  the 
boundaries  of  the  Battle  Creek,  Big 
Sandy,  Grizzly  Island,  Hill  Slough, 


North  Grasslands,  and  Oroville  Wildlife 
Areas. 

(5)  Unit  1:  Sacramento  and  San 
Joaquin  Counties,  California.  From 
USGS  1:24,000  quadrangle  maps  Clay 
and  Lockeford,  California,  land  bounded 
by  the  following  UTM  10  NAD  83 
coordinates  (E,  N):  ;  654000,  4232700; 
653600,  4232700;  653600,  4234100; 
654100,  4234800;  655100,  4234800; 
655500, 4234500; 655900, 4234700; 
656000,  4234700;  656000,  4234500; 
656800,  4234500;  656800,  4234700; 
657600,  4234700;  657900,  4235000; 
658800,  4235200;  658700,  4235100; 
658700, 4234600; 659200,  4234600; 
659200, 4234700; 659000, 4234900; 
660500,  4235300;  661000,  4235300; 
661100, 4235100; 660700,  4234700; 
660300,  4234400;  660000,  4234300; 
659600. 4233400; 656900,  4233400; 
654100, 4233200;  654000,  4233200; 
returning  to  654000,  4232700. 

(6)  Unit  2:  Stanislaus  and  Tuolumne 
Counties,  Ceilifomia.  From  USGS 
1:24,000  quadrangle  maps  Cooperstown, 
Keytone,  La  Grange,  Knights  Ferry,  and 
Paulsell,  California,  land  bounded  by 
the  following  UTM  10  NAD  83 
coordinates  (E,  N): 

(i)  Start  at:  714100,  4182600;  715100, 
4182600;  715500,  4183400;  715800, 
4183400;  716000,  4182700;  716900, 
4182700;  717100,  4182500;  717100, 
4182000;  716900,  4181300;  717200, 
4180900;  717200,  4180600;  716900, 
4179900;  716600, 4180400; 715400, 
4180400;  715600,  4180900;  715200, 
4181600;  714700,  4182000;  retimiing  to 
714100.  4182600. 

(ii)  Start  at:  716900,  4179900;  717700, 
4180100;  718500,  4180000; 718700, 
4179200; 719300, 4178700;  719700, 
4177600;  720300, 4177700;  720700, 
4177700;  720800, 4176400; 720500, 
4175200;  719500,  4174100;  720700, 
4173500;  720700,  4172500;  719800, 
4171900;  718800,  4171400;  718800, 
4171500;  718000,  4171300;  718000, 
4171000;  717800, 4170900;  717700, 
4170900;  717300,  4170700; 716800, 
4171000;  716700. 4171800;  716500, 
4171800;  716200,  4170900;  715500, 
4170500;  715300,  4170406,715300, 
4171200;  715200,  4171200;  715200, 
4171000; 715100,4171000;  715100, 
4170700; 714900, 4170700;  714900, 
4170300;  713900,  4169800;  713800, 
4169900;  713000,  4169500;  712500, 
4169400; 712200,  4169400;  712000, 
4169600;  711500,  4169900;  711300, 
4169900;  710500,  4169100;  709300, 
4169100;  709100,  4169500;  709100, 
4169700;  708900,  4169700;  708800, 
4169900;  708700,  4169900;  708600, 
4169800;  708500,  4169900;  708400, 
4170000;  708700,  4170200;  708800, 
4170300;  708900.  4170400;  709100, 
4170500;  709200,  4170600;  709400, 


4170600;  709400,4170800;  709300. 
4170800;  709200,  4170900;  709100, 
4170800;  708800,  4170700;  708800, 
4170600;  708500,  4170500;  708400, 
4170300;  708100.  4170200;  707900, 
4170200; 707900,  4170300;  708100, 
4170500; 708200,  4170500;  708200, 
4170600; 708000, 4170600;  708200, 
4170800;  708200,  4170900;  708100, 
4170900;  707900.  4170*700;  707700, 
4170700;  707700,  4170800;  707600, 
4170900;  707400,  4170900;  707100, 
4171100;  707100,  4171200;  707200, 
4171300;  707300, 4171200;  707500, 
4171300;  707800,  4171600;  707900. 
4171600;  708100.  4171600;  708200, 
4171700;  708100,  4171800;  708100, 
4171900;  708300,  4171900: 708300, 
4172100;  708400,  4172100;  708500, 
4172200;  708500,  4172300;  708700, 
4172400;  708800,  4172500;  708800, 
4172600;  708700,  4172700;  708500, 
4172700; 708400,  4172800;  708300, 
4172700;  708200,  4172700;  708100, 
4172600; 708000, 4172500;  707900, 
4172500;  707800,  4172700;  707600, 
4172600;  707400,  4172500;  707400, 
4172600;  707200,  4172700;  707100, 
4172300;  707000,  4172200;  706700,' 
4172200;  706700,  4172300;  706500, 
4172300;  706400, 4172300;  706400, 
4172400;  706200,  4172600;  706300, 
4172700;  706400, 4172800;  706300, 
4172800; 706200, 4172800;  706100, 
4172900;  705900.  4173100;  705800, 
4173300;  705800, 4173500;  706000, 
4173800;  705900,  4173900;  705800, 
4174100;  705700.  4174200;  705500, 
4174200; 705400,  4174100;  705400, 
4173700; 705300, 4173500;  705200, 
4173200;  705100,  4174700;  705400, 
4175400;  705000,  4175900;  705300, 
4176300;  705700,  4176700;  705700, 
4177000;  705700,  4177500;  705700, 
4177700;  705200,  4177900;  705000, 
4178100;  705400,  4178900;  706200, 
4178400; 706300,  4178000;  706200, 
4177600;  706200,  4177100;  706700, 
4177100;  706700,  4175900;  706800, 
4175700;  707100,  4175600;  707400, 
4175600;  707600.  4175500;  707700, 
4175700;  707800,  4175700;  707900, 
4175900;  707900,  4176000;  708000, 
4176500;  708500.  4176400:  709800, 
4176600; 709900,  4176400;  709900, 
4176200;  710000,  4176100;  71030a 
4176100; 710300, 4176200;  710400, 
4176300;  710600,  4176400;  710700, 
4176400;  710800,  4176500;  710800, 
4176600; 711000,  4176700;  711200, 
4176700;  711400,  4176700;  711600, 
4176900;  711700,  4177200;  711700, 
4177600;  711900,  4178100;  711800, 
4178900;  710700,  4178900;  710600, 
4178800;  710300,  4179200;  709900, 
4179500;  709500,  4179600;  709100, 
4180800; 709200,  4182200;  709700, 
4182700;  710300,  4182900;  711400. 
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4180400;  ret 

(7)  Subunit 
Counties,  Call 

(8)  Unit  3B: 


4182100;  712460,  4182100;  713200, 
4182000; 714l6o,  4182600;  714700, 
4182000; 71526o,  4181600;  715600, 
4180900;  7154^(0,  4180400;  716600, 

g  to  716900,  4179900. 
:  Mariposa  and  Merced 
mia.  [Reserved] 
ariposa  and  Merced 
Counties,  Califftmia.  From  USGS 
1:24,000  quadruigle  maps  Haystack 
Mountain,  Indi  an  Gulch,  Le  Grand, 
Merced,  Merced  Falls,  Owens  Reservoir, 
Planada,  Plain^burg,  Snelling,  Winton, 
and  Yosemite  llake,  California,  land 
bounded  by  thi  following  UTM  10  NAD 
83  coordinates  (E,  N): 

(i)  Start  at:  7^5300,  4139300;  745200, 


4139200 
4138800 
4137700 
4137600 
4137500 
4137300 
4137000 
4136900 
4136500 
4136500 
4136400 
4136700 
4136400 
4136700 
4135900 
4135200 
4134800 
4134400 
4134200 
4134900 
4135000 
4135800 
4135600 
4135700 
4136700 
4136600 
4136600 
4136800 
4137000 
4137300 
4137500 
4137700 
4137600 
4137800 
4138500 
4138700 
4138800 
4138500 
4138300 
4137800 
4137600 
4137500 
4137400 
4137200 
4136400 
4137200 
4138800 
4138700 
4138800 
4139500 
4139600 
4139600 


7449*0,4139000 
7449*0,4138500 
7444io,  4137500 
744oio, 4137500 
7434*0,4137400 
7431*0,413/200 
7427*0.4137000 
7426*0,4136600 
7420*0, 4136400 
7414*0, 4136400 
7411*0,4136700 
7399110.4136400 
7394(10,4136700 
7376(10.4135900 
7373(10,4135300 
7372(10.4135000 
7368(10,4134600 
73661 10,  4134200 
7339(10,4134800 
7338(10,4135000 
7330(10,4135800 
7303(10,4135700 
7301(10,4135600 
7299110,4136500 
73001 10,  4136700 
7302(10,4136600 
7304(10,4136700 
7306(10.4136900 
7306(  10.  4137200 
7305(10,4137400 
7303(10,4137500 
7298*0,  4137700 
7294*0.4137600 
7293*0,4138400 
7290*0,4138400 
7284*0,  4138800 
7279*0.4138600 
7276*0,4138400 
7274*0. 4137800 
7273*0.4137600 
7274(10,4137500 
7273(10,4137400 
72741(0,4137200 
726500,4136500 
7258*0.4136400 
7250*0,4137200 
725500,4138800 
7258*0.4138700 
7259p0.  4138800 
7265pO, 4139500 
7259*0,  4139600 
7258)0,4140200 


744800, 
744700, 
744200, 
743800, 
743100, 
742900, 
742600, 
742400, 
741800, 
741100, 
740200, 
739400, 
737600, 
737300. 
737400, 
736800, 
736800, 
733900, 
733800, 
733000, 
732500, 
730200, 
729900, 
729900, 
730100, 
730300, 
730500. 
730600. 
730600. 
730400. 
729900, 
729700, 
729300, 
729200. 
728800, 
728200, 
727700, 
727400, 
727300, 
727400, 
727300. 
727400. 
726500, 
726400, 
725800, 
724900, 
725500, 
725800, 
725900, 
726500, 
725800, 
725900. 


4140200 
4140900 
4140800 
4141000 
4141200 
4141600 
4141100 
4140500 
4139500 
4138900 
4138200 
4138300 
4138700 
4139100 
4139500 
4140500 
4141900 
4143400 
4141500 
4141100 
4140900 
4142400 
4144900 
4145000 
4145000 
4145200 
4145300 
4145500 
4145700 
4145300 
4145200 
4144900 
4144700 
4144600 
4144500 
4144800 
4145100 
4145600 
4145800 
4146000 
4146200 
4146500 
4146800 
4146900 
4147100 
4147300 
4147600 
4147500 

4147600 
4148000 
4148200 
4148200 
4148400 
4148500 
4148600 
4148700 
4148600 
4148400 
4148200 
4148400 
4148500 
4148400 
4148700 
4148900 
4149100 
4149300 
4149600 
4150000 


; 725900, 

4140900; 

; 725400, 

4140800; 

; 725100, 

4141000; 

; 724900, 

4141200; 

; 724100, 

4141600; 

; 723400, 

4141100; 

; 723200, 

4140600; 

;  723400, 

4139500; 

; 724000, 

4139400; 

; 723900, 

4138700; 

; 723400. 

4138200: 

; 723000. 

4138300; 

; 723000, 

4138900; 

; 723200, 

4139400; 

; 722100, 

4139500; 

; 721900. 

4141100; 

; 721900, 

4143400; 

; 720900, 

4141800; 

; 721000, 

4141200; 

; 721000, 

4141000; 

; 717700, 

4142500; 

; 714500, 

4144900; 

; 715500, 

4145000; 

; 715900, 

4145000; 

; 716100, 

4145100; 

; 716000, 

4145200; 

; 715900, 

4145400; 

; 716000, 

4145600; 

; 717000, 

4145700; 

; 717800, 

4145300; 

; 717800, 

4145100; 

; 717600. 

4144800; 

; 717800, 

4144500; 

; 718200, 

4144600; 

; 718700, 

4144500; 

; 718600, 

4145000; 

. 718700. 

4145600; 

; 718600, 

4145700; 

; 718600. 

4145900; 

; 718500. 

4146100; 

; 718600. 

4146500; 

; 718200. 

4146600; 

; 718300, 

4146800; 

; 718600, 

4147000; 

; 718400, 

4147200; 

; 718500, 

4147600; 

; 718700, 

4147400; 

; 719100, 

4147700; 

; 719600, 

4147900; 

; 719700, 

4148100; 

; 720000, 

4148200; 

; 720600, 

4148300; 

; 720800, 

4148400: 

; 722700, 

4148500; 

; 722900, 

4148600; 

; 723400, 

4148700; 

; 723100, 

4148500; 

; 723200, 

4148200; 

; 723500, 

4148300; 

; 723600, 

4148500; 

; 723800, 

4148400: 

; 723900, 

4148500; 

; 724200, 

4148500; 

; 724300, 

4149000; 

;  724500 

4149000; 

;  724700 

4149400; 

;  725000 

4149700; 

;  724900 

4150100; 

725400,  4150200;  725200,  4150200;  725300. 

725100,  4150400;  725400.  4150500;  725400. 

724900.  4150600;  725100,  4150900;  724700. 

724100.  4150900; 724700.  4153400;  725000. 

723400,  4153500; 725400. 4153900;  725600. 

723200,  4154100; 725800.  4154200;  726000. 

723400,  4154300;  726200,  4154000;  726300. 

724000,  4153800; 726300,  4153700;  727800. 

723900,  4153700; 727800, 4153400;  727900. 

723500,  4153400;  727900,  4153500;  728400. 

723400,  4153600; 728700,  4153700;  729000. 

723000,  4153700; 729000,  4153600;  729100. 

723100.  4153500;  729300,  4153400;  729400. 

723300,  4153400;  729400,  4153300;  729300. 

722000,  4153200;  729500,  4153100;  729800. 

721900,  4153100;  729900,  4153200;  729900, 

720800,  4154200;  730000,  4154200;  730100, 

721000.  4154300;  730600.  4154300; 730700. 

721100.  4154400;  731000.  4154600;  731200. 

717800,  4154700; 731500,  4154700;  731800. 

714500,  4154900; 732200,  4154900;  732600. 

715500,  4154800;  733200.  4154500;  733400. 

715800,  4154500;  733700,  4154300;  734700, 

716000,  4154300; 734900,  4154600;  735100, 

716100,  4154800; 735100,  4154900;  735500, 

715900,  4155300; 735600,  4155300;  735800. 

716000,  4155500; 736100, 4155900;  737100. 

716100,  4155400; 737800,  4155000;  738200, 

717700,  4154200; 738300, 4153300;  739000. 

717800,  4152800; 739100,  4152200;  740200. 

717600.  4151800; 740800,  4151500;  740800. 

717600,  4150300; 741100,  4149900;  741700, 

717900,  4149400; 742100,  4148500;  742100. 

718400,  4147100; 743400,  4146100;  744000, 

718700,  4145600; 744400, 4144600;  744300, 

718700,  4143900;  743900,  4142700;  744000, 

718600.  4142000;  744200, 4141700; 745500, 

718700.  4140300; 745500,  4139600;  745500, 

718500,  4139500;  745400,  4139400;  returning  to 

718600,  745300,  4139300,excluding  land 

718300,  bounded  by  726800, 4139800;  726900,  . 

718200,  4140000; 726900,  4140100;  726800. 

718500,  4140200; 726600, 4140000;  726400. 

718600,  4140000;  726700,  4139700;  excluding 

718500,  land  bounded  by  727400,  4138800; 

718700,  727800, 4138800;  727900,  4139000; 

719000,  727900. 4139300;  728300,  4139600; 

719300,  728300, 4140700;  727800,  4140700; 

719700,  727800, 4141100;  727400,  4141100; 

719800.  727500, 4140800;  727400,  4140700; 

720600.  727200, 4140700;  727300,  4140500; 

720700,  727200, 4140000;  727000,  4139700; 

720900,  726800. 4139600;  726600,  4139600; 

722700,  726600,-4139500;  727200,  4138700; 

723200,  excluding  land  bounded  by  726200, 

723200,  4138400; 725800,  4138400;  725800. 

723000,  4138500; 725700,  4138500;  725700, 

723400,  4138200; 725800,  4138200;  725800, 

723600,  4138000;  returning  to  726200,  4138000; 

723800,  excluding  land  bounded  by  727000, 

723900.  4137800; 727200,  4137900;  727300. 

724000,  4138000; 727300,  4138100;  726500, 

724200,  4138000;  726500,  4137800;  726800, 

724300,  4137800; 726800,  4137600;  returning  to 

724500,  727000,  4137600;  excluding  land 

724900,  bounded  by  741000,  4136400;  740900, 

725000,  4136400;  740700,  4136400;  740500, 

725000,  4136400;  740300,  4136300;  740000. 
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4136300;  739800, 4136100;  739700, 
4135900;  739500.  4135800;  739200, 
4135900;  738900.  4135900;  738700, 
4135700;  738500,  4135800;  738300, 
4135800;  738200, 4135600;  738000, 
4135500;  737900,  4135400;  737700, 
4135300;  737400, 4135200;  737300, 
4135300;  737300,  4135900;  737600, 
4135900;  737600,4136700;  739400, 
4136700;  739400,  4136400;  739900, 
4136400;  740200,  4136700;  741100, 
4136700;  741100,  4136400;  returning  to 
741000,  4136400. 

(ii)  Start  at:  745300,  4139300;  745400, 
4139400;  745500,  4139500;  745500, 
4139600;  745500, 4140300;  746100, 
4139500;  746800, 4138500;  747700, 
4137700;  748500, 4135800; 748700, 
4135100; 749500, 4134000;  749500, 
4134000;  750700,  4131701;  750700, 
4131700;  751600,  4130500;  752000, 
4130200;  752200,  4130200;  752100, 
4130200;  752000, 4130000;  751900, 
4129900;  751900,  4129900;  751800, 
4129800;  751700,  4129800;  751700, 
4129800;  750100,  4129800;  750400, 
"4131600;  749600,  4132100;  749500, 
4133400;  748600, 4133900;  748400, 
4133300; 747800. 4133700;  748100, 
■  4134400; 747600, 4134800;  747600, 
4135300;  747200,  4135800;  747300, 
4137300; 746600, 4137100; 745500, 
4137700; 745500,  4139100;  745500, 
4139300;  returning  to  745300,  4139300. 

(iii)  Start  at:  741000,  4136400; 
741100, 4136400; 741400, 4136400; 
741800, 4136500; 742000, 4136400; 
742400, 4136500;  742600,  4136600; 
742600, 4136900; 742700, 4137000; 
742900, 4137000;  743100,  4137200; 
743100, 4137300;  743400,  4137400; 
743800, 4137500; 744000, 4137500; 
744200, 4137600;  744400,  4137500; 
744700, 4137700; 744900,  4138500; 
744800, 4138800; 744900,  4139000; 
745200, 4139200;  745300,  4139300; 
745500, 4139300; 745500,  4139100; 
745500, 4137700;  746600,  4137100; 
747300, 4137300;  747200.  4135800; 
747600, 4135300; 747600, 4134800; 
748100, 4134400; 747800,  4133700; 
748400, 4133300; 748600, 4133900; 
749500, 4133400;  749600,  4132100; 
750400, 4131600; 750100,  4129800; 
751700. 4129800; 751400,  4129700; 
751300,  4129700;  751100,  4129500; 
751000, 4129500; 751000, 4129400; 
751000. 4129400; 750900. 4129200; 
750800,  4129000; 750600.  4128900; 
750500, 4128800; 750500.  4128800; 
750400,  4128760;  750300,  4128700; 
750000, 4128700; 750000. 4128700; 
749900.  4128700;  749600,  4128800; 
749400, 4128600; 749100,  4128500; 
748900, 4128400; 748900, 4128100; 
748800, 4128000;  748700,  4127800; 
748500.  4127600;  748300.  4127500; 
748300, 4127300; 748300, 4127100; 
748200, 4127000; 748100,  4126800; 


748000. 4126700; 747900,  4126700; 

747800,  4126700;  747700,  4126400; 

747500, 4126200; 747400,  4126000; 

747200, 4126000: 747000,  4125900; 

746900. 4125900;  746600,  4125800; 

746300.  4125700;  746200,  4125600; 

746200,  4125500; 745700, 4125500; 

745700, 4125100;  744500,  4125100; 

744500,  4125300;  744400,  4125300; 

744400, 4125200; 743700.  4125200; 

743700,  4125800;  744500,  4125800; 

744500, 4126200; 743700, 4126200; 

743700, 4127000; 742400.  4127000; 

742000, 4127200;  742000,  4128600; 

742800,  4128600;  742800,  4129100; 

742900, 4129100; 743000,  4129100; 

743000, 4129200; 743400,  4129300; 

743600, 4129500; 743600,  4130700; 

743500, 4130700; 743500,  4130900; 

743500, 4132200;  744000,  4133400; 

742700,  4133400;  742600,  4133500; 

741500, 4132900;  740900,  4132200; 

740800,  4132600;  740300,  4132600; 

740300,  4132800; 740300, 4133500; 

741000, 4133500; 741000,  4133900: 

741900, 4133900; 741800,  4135800; 

741028.  4135800; 741000, 4135800; 
returning  to  741000,  4136400. 

(iv)  Start  at:  737400,  4135200;  737700, 
4135300; 737900, 4135400;  738000, 
4135500; 738200, 4135600;  738300, 
4135800; 738500.  4135800;  738700, 
4135700;  738900,  4135900;  739200, 
4135900;  739500,  4135800;  739700, 
4135900;  739800,  4136100;  740000, 
4136300; 740300, 4136300; 740500, 
4136400;  740700,  4136400;  740900, 
4136400; 741000, 4136400;  741000, 
4135800;  741028, 4135800;  741800, 
4135800; 741900, 4133900;  741000, 
4133900;  741000,  4133500;  740300, 
4133500;  738800, 4133500;  738300, 
4133600; 738100,  4133600;  737100, 
4133400;  737100,  4134200;  736600, 
4134200;  736800. 4134400; 736800, 
4134600;  736800,  4134800;  737200, 
4135000;  retiuning  to  737400,  4135200. 
(v)  Start  at:  743500,  4130900;  743100, 
4130900;  743000, 4130800; 743000, 
4130600;  742400,  4130600;  742400, 
4130800;  742000.  4130800;  742000, 
4131100; 741200, 4131100;  741300, 
4131000;  741500,  4131000;  741600. 
4130900;  741600, 4130700;  741400, 
4130400;  741300,  4130200;  740400, 
4130200;  740400, 4130300; 740300, 
4130300;  740300, 4131100;  740500, 
4131100; 740500, 4131200;  740700, 
4131200;  740700,  4131300;  740800, 
4131400;  741000,  4131400;  741000, 
4131500;  741100,  4131500;  741100, 
4131600;  741000,  4131900;  741000, 
4132100;  740800,  4132200;  740700, 
4132200;  740500, 4132100;  740400, 
4132100;  740400,  4132200;  740300, 
4132200;  740200,  4132200;  740200. 
4132300;  739900,  4132600;  740000, 
4132600; 740300.  4132800;  740300, 
4132600;  740800.  4132600;  740900, 


4132200; 741500,  4132900;  742600. 
4133500; 742700,  4133400;  744000, 
4133400;  743500,  4132200;  returning  to 
743500, 4130900. 

(9)  Unit  4:  Fresno,  Madera,  and 
Merced  Counties,  California.  [Reserved] 

(10)  Unit  5:  Fresno  County,  California. 

From  USGS  1:24,000  quadrangle  maps 

Academy,  Clovis,  Friant,  and  Round 

Moimtain,  California,  land  bounded  by 

the  following  UTM  10  NAD  83 

coordinates  (E.  N):  263100.  4089400; 

264700, 4088700;  265000,  4087900; 

265300, 4087600;  265900.  4087600; 

265900.  4086800;  267000,  4086800; 

267600,  4087000;  267800,  4086500; 

267200, 4085500;  267400,  4085100; 

268100,  4085300;  268300.  4085800; 

269100.  4085800;  269800.  4085400; 

270300,4084900:271100,4084800; 

271900. 4085100;  272200,  4085600; 

272800,  4086200:  273000. 4087300; 

273300.  4087700;  273200,  4088500; 

273200,  4089600;  274700.  4089600; 

275400. 4090000;  275600,  4090500; 

275900, 4090800;  276500,  4090900; 

277100,  4090900;  277100.  4090200; 

276100.  4088900;  276100,  4087900; 

276000, 4087500;  275400,  4087200: 

275100, 4086600;  274900,  4086000; 

274400.  4085500;  274000,  4084900; 

273400,  4084400;  273400.  4083800; 

273600, 4083400;  273600,  4083000; 

272900,  4082900:  272800.  4082200; 

272800,  4081400:  273000.  4080800; 

273200.  4080500;  273500.  4080100; 

273700, 4079700;  273800,  4079100; 

274200,  4078600;  274300,  4078100; 

273300,  4078100;  273300.  4077100; 

273000,  4076600;  271300,  4076700; 

271400,  4076900;  271700,  4077100; 

271800,  4077300;  271800. 4077500; 

271500. 4077700;  271100,  4077700; 

271100, 4078200; 271300.  4078400; 

271600, 4078900;  271800,  4079100; 
272100,  4079100;  272100,  4079900; 
271100,  4079900;  268000,  4080000; 
268000, 4080600; 268300.  4080600; 
268300, 4080800;  268000.  4080800; 
268000.  4081300;  267500,  4081300; 
267500,  4080900;  266500,  4080900; 
266500, 4081100; 266300,  4081100; 
266300. 4081300;  266600.  4081300; 
266600, 4081700;  267000,  4082300; 
267000. 4082400;  268300.  4082400; 
268300. 4081700;  268400,  4081600; 
268400, 4081200;  268800.  4081200; 
268800.  4082800;  269600,  4082800; 
269600, 4083200;  270000,  4083200; 
270100. 4083800; 268800, 4083500; 
268800, 4083200;  266400.  4083300; 
263900.  4083300;  263300.  4083800: 
261900,  4083800;  261900,  4083400; 
261800, 4083400;  261800,  4083500; 
261700. 4083500;  261700.  4083400; 
261600,  4083400;  261600,4084300; 
261200,  4084300;  261200,  4084400; 
260900,  4084600;  260900,  4084700; 
260800, 4084700;  260800,  4085000; 
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261000, 
261100, 
261500. 
261600, 
260900, 
.262300, 
262800. 
262600, 
262100, 
262500, 
261600, 
261700, 
261700, 
261600, 
261300, 
261100, 
260400, 
260100, 
259800, 
259300, 
259600, 
260100, 
259700, 
258000. 
258200, 
258500, 
258700, 
258900, 
258600, 


4085000 
4084900 
4085060 
4085100 
4085300 
4086200 
40866p0 
4086800 
4087000 
4087500 
4O88260 
4088500 
4089200 
4089400 
4089400 
4088200 
4087400 
4087500 
40869b0 
4086700 
4087500 
40879  )0 
408831  )0 
40883^)0 
4089200 
40891110 
408961 10 
408971  >0 
408981 H) 


261000, 
261100, 
261500, 
261600, 
262300, 
262800. 
262600, 
262400, 
262100, 
262500, 
261600, 
261700, 
261700, 
261500, 
261300, 
261100, 
260400, 
260100, 
259800, 
259300, 
260000, 
260000, 
258500, 
258000, 
258200, 
258700, 
258800, 
258900, 
258600, 


40^900 
4085000 

4085100 
4085200 
4085800 
4086200 
4086600 
4086800 
4087300 
4088200 
4088500 
4088800 
4089400 
4089400 
4088200 
4087400 
4087500 
4086900 
4086700 
4087600 
4087500 
4088100 
4088300 
4089100 
4089100 
4089200 
4089600 
4089800 
4089900 


258200, 4089900, 258200,  4069700; 
25810O, 4089600;  257700,  4089600; 
257700,  4089200;  257400,  4089200; 
257400, 4089900;  257200.  4089900; 
257200. 4089200;  256600.  4089200; 
256600, 4089700;  256800,  4089700; 
256800,  4090000;  256600,  4090000; 
256600,  4090200;  256800,  4090800; 
257000, 4091500;  257100,  4092700; 
257100, 4092900;  257200,  4093100; 
257300, 4094300;  257300,  4095400; 
257400, 4095500;  258200,  4096300; 
258900, 4096300; 258900, 4096700; 
259600,  4096700;  259600,  4094700; 
260300,  4094700;  260300,  4093300; 
259400, 4091700;  260800,  4091700; 
262200, 4091100;  262900,  4091100; 
262900, 4090400;  263200,  4089800; 
returning  to  263100,  4089400.  265500, 
4081800;  264200,  4081800;  265700. 
4082800;  265700,  4082500;  265600, 
4082500; 265600,  4081900;  265500, 
4081900;  returning  to  265500,  4081800. 

(11)  Subunit  6 A:  Fresno  County, 
California.  From  USGS  1:24,000 
quadrangle  maps  Academy  and 
Millerton  Lake  Eas^t,  California,  land 
bounded  by  the  following  UTM  11  NAD 
83  coordinates  (E,  N):  267300,  4097300; 


266900.  4097300 
267800.  4098300 
268100.  4098900 
267400.  4099800 
267700. 4100800 
268600, 4101400 
269600. 4101100 
269900,  4101500 
269200,  4102400 
268700,  4103800 
269600,  4103100 
270300,  4103500 
270500,  4102400 
270300, 4101900 
270600,4101100 
270200. 4100700 
268300,  4100500 
268100,  4100100 
268600,  4099500 
268700, 4098900 
268500, 4098100 
268100,  4097600; 


267000,  4097600 
268100,  4098700 
268000,  4099100 
267400,  4100300 
268100,  4101400 
269100, 4101100 
269800, 4101300 
269600, 4102200 
268600, 4102800 
269100,  4103800 
270200,  4103500: 
270700,  4102500: 
270300,  4102200: 
270500,  4101500 
270500,  4101000: 
269400,  4100500: 
268100, 4100300 
268400,  4099800: 
268700, 4099200: 
268600,  4098300: 
268400, 4097800 
267800, 4097400 


retxnning  to  267300,  4097300. 

(12)  Subunit  6B:  Madera  County, 
California.  [Reserved] 

(13)  Maps  follow  of  critical  habitat 
unit  1,  2  and  3,  and  4  through  6 
(respectively)  for  fleshy  owl's  clover. 
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SACRAMENTO 


,^Ny 


Collierville 


Lockeford 


Lodi 


\ 


1 


SAN  JOAQUIN 


Critical  Habitat  -  Unit  1 
Castilleja  campestris  ssp.  succulenta 
(Fleshy  Owl's-Clover) 


N 


-f- 


California'  C 


Critical  Habitat 
County  Boundary 
Interstate/State  Route 


1        ^1        2  Miles 
10    12  Kilometers 
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Critical  Habitat  -  Units  2-3 
Castilleja  campestris  ssp.  succulenta 
(Fleshy  Owl's-Clover) 


N 


-f 


Critical  Habitat 
County  Boundary 
State  Route 


^^^_^^^3  Miles 
3      0      3  Kilometers 


\ 
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MARIPOSA 


MERCED 


Critical  Habitat  -  Units  4-6 
Castilleja  campestris  ssp.  succulenta 
(Fleshy  Owl's-Clover) 


N 


+ 


California 


Critical  Habitat 
County  Boundary 
State  Route 


^^__^^3  Miles 
3      0      3  Kilometers 


Dated:  July  15,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  03-18437  Filed  8-5-03;  8:45  am] 
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DEPARTMEIfT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  |i7 

RIN1018-AJ0i 

Endangered  and  Threatened  Wildlife 
'   and  Plants;  Establishment  of  Three 
Addltional  Manatee  Protection  Areas  in 
Florida 

AGENCY:  Fish<  and  Wildlife  Service, 

Interior. 

ACnON:  Final  rule. 

SUMMARY:  W4,  the  Fish  and  Wildlife 
Service  (Service),  establish  three 
additional  manatee  protection  areas  in 
Florida.  Thisaction  is  authorized  under 
the  Endangered  Species  Act  of  1973,  as 
amended  (ESi\),  and  the  Marine 
Mammal  Protection  Act  of  1972.  as 
amended  (MMPA),  to  further  recovery 
of  the  Florida  manatee  [Trichechus 
manatus  latitostris)  by  preventing  the 
taking  of  onejor  more  manatees.  We  are 
designating  areas  in  Lee,  Duval,  Clay,  St. 
Johns,  and  Volusia  counties  as  manatee 
refuges  in  wnjch  certain  waterbome 
activities  will  be  regulated.  Specifically, 
watercraft  will  be  required  to  operate  at 
either  slow  s|)eed  or  not  more  than  40 
kilometers  pe  r  hour  (km/h)  (25  miles 
per  hour)  in  <  reas  described  in  the  rule. 
We  also  annc  unce  the  availability  of  a 
final  environ  nental  assessment  for  this 
action. 

DATES:  Effect  ve  date:  This  rule  is 
effective  Sept  ember  5,  2003. 

Complianc  s  date:  Mandatory 
compliance  \  rith  this  rule  will  occiu 
when  approp  riate  signage  has  been 
installed  in  tlie  regulated  areas. 
ADDRESSES:  the  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment]  diuing  normal  business 
hours  at  the  Jhcksonville  Field  Office, 
U.S.  Fish  and  Wildlife  Service,  6620 
Southpoint  Emve,  South,  Suite  310, 
Jacksonville,  {Florida  32216. 
FOR  FURTMER  INFORMATION  CONTACT: 
David  Hankla,  Peter  Benjamin,  Stefanie 
Barrett,  or  Jiiii  Valade  (see  ADDRESSES 
section),  telefh^ne  904/232-2580;  or 
visit  our  Web  site  at  http:// 
northflorida.fws.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  West  Indian  manatee  is  federally 
listed  as  an  e  idangered  species  under 
the  ESA  (16  1  J.S.C.  1531  et  seq.)  (32  FR 
4001)  and  thd  species  is  further 
protected  as  1 1  depleted  stock  under  the 
MMPA  (16  U.S.C.  1361-1407).  Florida 
manatees,  a  r  ative  subspecies  of  the 
West  Indian  i  nanatee  (Dooming  and 


Hayek,  1986),  live  in  freshwater, 
brackish,  and  marine  habitats  in  coastal 
and  inland  waterways  of  the 
southeastern  United  States.  The 
majority  of  the  population  can  be  found 
in  Florida  waters  throughout  the  year, 
and  nearly  all  manatees  use  the  waters 
of  peninsular  Florida  during  the  wintet 
months.  The  manatee  is  a  cold- 
intolerant  species  and  requires  warm 
water  temperatures  generally  above  20 
"Celsius  (68  "Fahrenheit)  to  survive 
during  periods  of  cold  weather.  During 
the  winter  months,  most  manatees  rely 
on  warm  water  from  industrial 
discharges  and  natiual  springs  for 
warmth.  In  warmer  months,  they 
expand  their  range  and  occasionally  are 
seen  as  far  north  as  Rhode  Island  on  the 
Atlantic  Coast  and  as  far  west  as  Texas 
on  the  Gidf  Coast. 

Status  of  the  Florida  Manatee 

"  Long-term  studies,  as  described 
below,  suggest  that  there  are  foiu 
relatively  distinct  regional  populations 
of  manatees  in  Florida — (a)  The 
Northwest  Region,  along  the  Gulf  of 
Mexico  from  Escambia  County  east  and 
south  to  Hernando  County;  (b)  the 
Upper  St.  Jehns  River  Region,  consisting 
of  Putnam  County  fi-om  Palatka  south  to 
Lake  and  Seminole  counties;  (c)  the 
Atlantic  Region,  consisting  of  counties 
along  the  Atlantic  coast  from  Nassau 
County  south  to  Miami -Dade  County 
and  that  portion  of  Monroe  County 
adjacent  to  the  Florida  Bay  and  the 
Florida  Keys;  and  coimties  along  the 
lower  portion  of  the  St.  Johns  River 
north  of  Palatka,  including  Putnam,  St. 
Johns,  Clay  and  Duval  coimties;  and  (d) 
the  Southwest  Region,  consisting  of 
coimties  along  the  Gulf  of  Mexico  from 
Pasco  County  south  to  Whitewater  Bay 
in  Monroe  County.  We  have  concluded 
that  these  groups  meet  the  criteria  for 
designation  as  separate  stocks,  per  the 
MMPA  (67  FR  69081,  November  14, 
2002). 

Despite  significant  efforts  dating  back 
to  the  late  1970s  and  early  1980s, 
scientists  have  been  unable  to  develop 
a  useful  means  of  estimating  or 
monitoring  trends  in  the  size  of  the 
overall  manatee  population  in  the 
southeastern  United  States  (O'Shea, 
1988;  O'Shea  et  al,  1992;  Lefebvre  et  al, 
1995).  In  2001,  the  Manatee  Population 
Status  Working  Group  (MPSWG) 
provided  a  statement  summarizing  what 
they  believed  to  be  the  status  of  the 
Florida  manatee  at  that  time  (Wildlife 
Trust,  2001).  The  MPSWG  stated  that, 
for  the  Northwest  and  Upper  St.  Johns 
River  stocks,  available  evidence 
indicated  that  there  had  been  a  steady 
increase  in  animals  over  the  last  25 
years.  The  statement  was  less  optimistic 


for  the  Atlantic  Stock  due  to  an  adult 
survival  rate  that  was  lower  than  the 
rate  necessary  to  sustain  population 
growth.  The  MPSWG  believed  that  this 
region  had  likely  been  growing  slowly 
in  the  1980s,  but  then  may  have  leveled 
off  or  even  possibly  declined.  They 
considered  the  status  of  the  Adantic 
Stock  to  be  "too  close  to  call."  This 
finding  was  consistent  with  high  levels 
of  human-related  and,  in  some  years, 
cold-related  deaths  in  this  Stock. 
Regarding  the  Southwest  Stock,  the 
MPSWG  acknowledged  that  further  data 
collection  and  analysis  would  be 
necessary  to  provide  an  assessment  of 
the  manatee's  status  in  this  region. 
Preliminary  estimates  of  adult  survival 
available  to  the  MPSWG  at  that  time 
indicated  that  the  Southwest  Stock  was 
similar  to  the  Adantic  Stock  and 
"substantially  lower  than  [the  adult 
survival  estimates]  for  the  Northwest 
and  Upper  St.  Johns  Regions."  The 
Southwest  Stock  was  cited  as  having 
had  high  levels  of  watercraft-related 
deaths  and  injuries  and  natural 
mortality  events  (i.e.,  red  tide  and  severe 
cold). 

Recent  information  suggests  that  the 
overall  manatee  population  has  grown 
since  the  species  was  listed  in  1967  (50 
CFR  17.11).  Based  on  data  provided  at 
the  April  2002  Manatee  Population 
Ecology  and  Management  Workshop,  we 
believe  that  the  Northwest  and  Upper 
St.  Johns  River  stocks  are  approaching 
demographic  benchmarks  established  in 
the  Florida  Manatee  Recovery  Plan 
(Service,  2001)  for  reclassification  from 
endangered  to  threatened  status.  We 
also  believe  that  the  Atlantic  Stock  is 
relatively  close  to  meeting  the 
downlisting  benchmark  for  adult 
survival,  and  is  close  to  meeting  or 
exceeding  other  demographic  criteria. 
We  are  less  optimistic,  however, 
regarding  the  Southwest  Stock. 
Although  data  are  still  insufficient  or 
lacking  to  compare  the  Southwest 
Stock's  status  to  the  downlisting/ 
delisting  criteria,  preliminary  data  for 
adult  survival  and  modeling  results 
indicate  that  this  stock  is  below  the 
benchmarks  established  in  the  recovery 
plan,  and  may  be  experiencing  a 
population  decline. 

Although  we  are  optimistic  about  the 
potential  for  recovery  in  two  out  of  the 
four  regions,  it  is  important  to  clarify 
that  in  order  to  downlist  or  delist  the 
manatee,  pursuant  to  the  ESA,  all  four 
regions  must  simultaneously  meet  the 
appropriate  criteria  as  described  in  the 
Florida  Manatee  Recovery  Plan  (Service, 
2001).  In  addition  to  meeting  the 
demographic  criteria  established  in  the 
recovery  plan,  in  order  for  us  to 
determine  that  an  endangered  species 
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has  recovered  to  a  point  that  it  warrants 
reclassification  to  threatened  or  removal 
from  the  List  of  Endangered  and 
Threatened  Wildlife  and  Plants,  the 
species'  status  must  have  improved  to 
the  point  at  which  the  current 
classification  is  no  longer  appropriate 
under  the  threat-based  listing  factors  set 
out  in  section  4(a)(1)  of  the  ESA.  That 
is,  threats  to  the  species  must  be 
reduced  or  eliminated  such  that  the 
species  no  longer  fits  the  definition  of 
endangered,  if  reclassifying  to 
threatened,  or  threatened,  for  delisting. 
White  suggestions  of  increasing  manatee 
population  size  are  very  encouraging, 
there  has  been  no  confirmation  that 
significant  threats  to  the  species, 
including  human-related  mortality, 
injury,  and  harassment,  and  habitat 
alteration,  have  been  reduced  or 
eliminated  to  the  extent  that  the  Florida 
manatee  may  be  reclassified  fi'om 
endangered  to  threatened  status. 
Accordingly,  the  Third  Revision  of  the 
Florida  Manatee  Recovery  Plan  (Service, 
2001)  establishes  criteria  for 
downlisting  and  delisting  the  Florida 
manatee  under  the  relevant  threat 
factors  in  section  4(a)(1)  of  the  ESA. 
Pursuant  to  our  mission,  we  continue  to 
assess  this  information  with  the  goal  of 
meeting  our  manatee  recovery 
objectives. 

Threats  to  the  Species 

Human  activities,  and  particularly 
waterbome  activities,  are  resulting  in 
the  take  of  manatees.  Take,  as  defined 
by  the  ESA,  means  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  collect,  or  to  attempt  to  engage 
in  any  such  conduct.  Harm  means  an  act 
which  kills  or  injures  wildlife  (50  CFR 
17.3).  Such  an  act  may  include 
significant  habitat  modification  or 
degradation  that  kills  or  injures  wildlife 
by  significantly  impairing  essential 
behavioral  patterns,  including  breeding, 
feeding,  or  sheltering.  Harass  includes 
intentional  or  negligent  acts  or 
omissions  that  create  the  likelihood  of 
injury  to  wildlife  by  annoying  it  to  such 
an  extent  as  to  significantly  disrupt 
normal  behavioral  patterns,  which 
include,  but  are  not  limited  to,  breeding, 
feeding,  or  sheltering  (50  CFR  17.3). 

The  MMPA  sets  a  general 
moratorium,  with  certain  exceptions,  on 
the  take  and  importation  of  marine 
mammals  and  marine  mammal  products 
(section  101(a))  and  makes  it  unlawful 
for  any  person  to  take,  possess, 
transport,  purchase,  sell,  export,  or  offer 
to  purchase,  sell,  or  export,  any  marine 
mammal  or  marine  mammal  product 
unless  authorized.  Take,  as  defined  by 
section  3(13)  of  the  MMPA  means  to 
harass,  hunt,  capture,  or  kill,  or  attempt 


to  harass,  hunt,  capture,  or  kill  any 
marine  mammal.  Harassment  is  defined 
under  the  MMPA  as  any  act  of  pursuit, 
torment,  or  aimoyance  which— -(i)  Has 
the  potential  to  injure  a  marine  mammal 
or  marine  mammal  stock  in  the  wild;  or 
(ii)  has  the  potential  to  disturb  a  marine 
mammal  or  marine  mammal  stock  in  the 
wild  by  causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to, 
migration,  breathing,  nursing,  breeding, 
feeding,  or  sheltering. 

Human  use  of  the  waters  of  the 
southeastern  United  States  has 
increased  dramatically  as  a  result  of 
residential  growth  and  increased 
visitation  in  this  region.  This 
phenomenon  is  particularly  evident  in 
the  State  of  Florida.  The  human 
population  of  Florida  has  grown  by  146 
percent  since  1970,  from  6.8  million  to 
16.7  million  residents  (U.S.  Census 
Bureau,  2003),  and  is  expected  to 
exceed  18  million  by  2010,  and  20 
million  by  2020.  According  to  a  report 
by  the  Florida  Office  of  Economic  and 
Demographic  Research  (2000),  it  is 
expected  that,  by  2010, 13.7  million 
people  wiU  reside  in  the  35  coastal 
counties  of  Florida.  In  a  parallel  fashion 
to  residential  growth,  visitation  to 
Florida  has  increased  dramatically.  It  is 
expected  that  Florida  will  have  83 
million  visitors  annually  by  2020,  up 
from  48.7  million  visitors  in  1998.  In 
concert  with  this  increase  of  human 
population  growth  and  visitation  is  the 
increase  in  the.  number  of  watercraft  that 
travel  Florida  waterways.  In  2002, 
961,719  vessels  were  registered  in  the 
State  of  Florida  (Florida  Division  of 
Highway  Safety  and  Motor  Vehicles, 
2003).  This  represents  an  increase  of  59 
percent  since  1993.  The  Florida 
Department  of  Conunimity  Affairs 
estimates  that,  in  addition  to  boats 
belonging  to  Florida  residents,  between 
300,000  and  400,000  boats  registered  in 
other  States  use  Florida  waters  each 
year. 

Increases  in  the  human  population 
and  the  concomitant  increase  in  human 
activities  in  manatee  habitat  compound 
the  effect  of  such  activities  on  manatees. 
Human  activities  in  manatoe  habitat 
cause  direct  and  indirect  effects  to 
manatees.  Direct  effects  include  injuries 
and  deaths  from  watercraft  collisions, 
deaths  bora  water  control  structure 
operations,  lethal  and  sublethal 
entanglements  with  recreational  and 
commercial  fishing  gear,  and  alterations 
of  behavior  due  to  harassment.  Indirect 
effects  can  result  from  habitat  alteration 
and  destruction,  such  as  the  creation  of 
artificial  warm  water  refuges,  decreases 
in  the  quantity  and  quality  of  warm 
water  in  natural  spring  areas,  changes  in 
water  quality  in  various  parts  of  the 


State,  the  introduclion  of  marine  debris, 
and  other,  more  general  disturbances. 

The  number  of  watercraft-related 
deaths  each  year  continues  to  rise.  The 
following  is  an  excerpt  from  an  analysis 
conducted  by  die  U.S.  Geological 
Survey's  Biological  Resources  Division 
(USGS-BRD)  for  our  recent  efforts  to 
promulgate  incidental  take  regulations 
for  manatees  pursuant  to  the  MMPA. 
"There  has  been  an  increasing  trend  in 
watercraft-related  mortality  in  all  four 
stocks  over  the  past  decade.  This  is 
reflected  in  increases  in  the  average 
aimual  number  of  watercraft-related 
mortalities  as  the  period  over  which  the 
average  is  taken  becomes  more  recent. 
For  instance,  in  the  Adantic  Stock,  the 
mean  observed  mortality  due  to 
watercraft  was  25.8  per  year  for  the 
period  1990  to  1999,  29.8  per  year  for 
the  period  1993  to  2002,  and  37.0  per 
year  for  the  most  recent  5-year  period. 
This  trend  is  statistically  significant  in 
all  four  stocks.  The  slope  of  the  increase 
(as  fit  to  the  period  1992  to  2002)  does 
not  differ  between  the  Upper  St.  Johns 
and  Northwest  stocks  (5.96  percent),  nor 
does  it  differ  between  the  Adantic  and 
Southwest  regions  (9.53  percent).  To 
interpret  these  rates  of  increase, 
however,  it  is  important  to  compare 
them  to  the  historic  growth  rates  (1990 
to  1999)  in  each  stock,  to  account  for  the 
increase  in  watercraft-related  mortalities 
that  would  be  expected  due  to  increases 
in  manatee  population  size.  In  the 
Adantic  and  Southwest  stocks,  the  rate 
of  increase  in  watercraft-related 
mortality  over  that  period  far 
outstripped  the  estimated  growrth  rate  of 
those  populations  (by  8.5  percent  in  the 
Adantic  and  10.6  percent  in  the 
Southwest).  In  the  Northwest  stock,  the 
rate  of  increase  in  mortality  (6.0 
percent)  is  somewhat  larger  than  the 
estimated  growth  rate  (3.6  percent).  In 
the  Upper  St.  John's  stock,  the  increase 
in  boat-related  mortality  can  be 
completely  explained  by  the  estimated 
increase  in  the  population  size. 

The  continuing  increase  in  the 
number  of  recovered  dead  mcmatees 
throughout  Florida  has  been  interpreted 
as  evidence  of  increasing  mortality  rates 
(Ackerman  et  al,  1995).  From  1976  to 
1999,  the  number  of  carcasses  collected 
in  Florida  increased  at  a  rate  of  5.8 
percent  per  year,  and  deaths  caused  by 
watercraft  strikes  increased  by  7.2 
percent  per  year  (Service,  2002). 
Because  the  manatee  has  a  low 
reproductive  rate,  a  decrease  in  adult 
survivorship  due  to  any  cause, 
including  watercraft  collisions,  could 
contribute  to  a  long-term  populadon 
decline  (O'Shea  et  al.,  1985).  It  is 
believed  that  a  1  percent  change  in  adult 
survival  likely  results  in  a 
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corresponding  change  in  the  rate  of 
population  gfowth  or  decline 
(Marmontel  i>t  al.,  1997).  Accordingly, 
the  Service  i!  continuing  to  assess,  and 
take  steps  to  reduce,  significant  causes 
of  mortality  1q  manatees. 

Collisions  ivith  watercraft  are  the 
largest  cause  of  human-related  manatee 
deaths.  Data  :ollected  during  manatee 
carcass  salva  le  operations  in  Florida 
indicate  that  1,145  manatees  (from  a 
total  carcass  count  of  4,545)  are 
confirmed  vi  :tims  of  collisions  with 
watercraft  (1'  (78  to  2002).  This  number 
may  underes  imate  the  actual  number  of 
watercraft-re  ated  mortalities,  since 
many  of  the  i  aortalities  listed  as 
"undetermin  jd  causes"  show  evidence 
of  collisions  Adth  vessels  and  because 
not  all  carcas  ses  are  found.  Collisions 
with  watercr  ift  comprise  approximately 
25  percent  ol  all  manatee  mortalities 
since  1978.  /  pproximately  75  percent  of 
all  watercrafl  -related  manatee  mortality 
has  taken  place  in  11  Florida  counties 
(Brevard,  Let ,  Collier,  Duval,  Volusia, 
Broward,  Pal  m  Beach,  Charlotte, 
Hillsborough ,  Citrus,  and  Sarasota) 
(Florida  Fish  and  Wildlife 
Commission's  (FWCC)  Florida  Marine 
Research  Insi  itute  (FMRI)  Manatee 
Mortality  Dai  abase,  2003).  The  last  5 
years  have  b<  en  record  high  years  for 
the  number  c  f  watercraft-related 
mortalities. 

The  secon(  largest  cause  of  human- 
related  mana  ;ee  mortality  is  entrapment 
in  water  conl  rol  structures  and 
navigation  lo  cks  [FWCC:  FMRI  Manatee 
Mortality  Database,  2003).  Manatees 
may  be  crush  ed  in  gates  and  locks  or 
may  be  trapp  sd  in  openings  where  flows 
prevent  them  from  surfacing  to  breathe. 
Locks  and  ga  ;es  were  responsible  for 
164  manatee  deaths  from  1978  to  2002, 
or  approxim.  tely  4  percent  of  all  deaths 
during  this  period.  While  there  are  no 
well-defined  patterns  characterizing 
these  mortal!  ties,  it  is  believed  that 
periods  of  lo  v  rainfall  increase  the 
likelihood  of  manatees  being  killed  in 
these  structu  es.  These  periods  require 
more  frequer  t,  large-scale  movements  of 
water,  which  require  more  frequent  gate 
openings  anc  closings  in  areas  that 
attract  manal  ees  searching  for  fresh 
water.  We  ha  ve  been  working,  through 
an  interagen(  y  task  force,  with  various 
Federal  and  1  itate  agencies  to  retrofit 
.  these  structu  :es  with  reversing 
mechanisms  that  prevent  manatee 
crushings. 

Manatees  <  re  also  affected  by  other 
human-relat(  d  activities.  Impacts 
resulting  froib  these  activities  include 
deaths  caused  by  entrapment  in  pipes 
and  cid verts;  entanglement  in  ropes, 
lines,  and  ne  Is;  ingestion  pf  fishing  gear 
or  debris;  vandalism;  and  poaching. 


These  activities  have  accounted  for  124 
manatee  deaths  since  1978,  an  average 
of  more  than  4  deaths  per  year.  As  with 
watercraft-related  mortalities,  these 
deaths  also  appear  to  be  increasing,  with 
40  of  these  deaths  occurring  from  1998 
to  2002  (an  average  of  8  deaths  per  year 
over  the  last  5  years). 

Manatee  Protection  Areas 

To  minimize  the  number  of  injuries 
and  deaths  associated  with  watercraft 
activities,  we  and  the  State  of  Florida 
have  designated  manatee  protection 
areas  at  sites  throughout  coastal  Florida 
where  conflicts  between  boats  and 
manatees  have  been  well  documented 
and  where  manatees  are  known  to 
frequently  occur.  These  areas  include 
posted  signs  to  inform  the  boating 
public  about  restrictions  and 
prohibitions.  We  are  enhancing  existing 
protection  by  establishing  three 
additional  manatee  refuges  in  five 
Florida  counties. 

Federal  authority  to  establish 
protection  areas  for  the  Florida  manatee 
is  provided  by  the  ESA  and  the  MMPA, 
and  is  codified  in  50  CFR,  part  17, 
subpart  J.  We  have  discretion,  by 
regulation,  to  establish  manatee 
protection  areas  whenever  substantial 
evidence  shows  such  establishment  is 
necessary  to  prevent  the  taking  of  one  or 
more  manatees  (that  is,  to  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture,  collect,  or  to  attempt  to  engage 
in  any  such  conduct).  In  accordance 
with  50  CFR  17.106,  areas  may  be 
established  on  an  emergency  basis  when 
such  takings  are  imminent. 

We  may  establish  two  types  of 
manatee  protection  area — manatee 
refuges  and  manatee  sanctuaries.  A 
manatee  refuge,  as  defined  in  50  CFR 
17.102,  is  an  aiea  in  which  we  have 
determined  that  certain  waterborne 
activities  would  result  in  the  taking  of 
one  or  more  manatees,  or  that  certain 
waterborne  activities  must  be  restricted 
to  prevent  the  taking  of  one  or  more 
manatees,  including  but  not  limited  to, 
a  taking  by  harassment.  A  manatee 
sanctuary  is  an  area  in  which  we  have 
determined  that  any  waterborne  activity 
would  result  in  the  taking  of  one  or 
more  manatees,  including  but  not 
limited  to,  a  taking  by  harassment.  A 
waterborne  activity  is  defined  as 
including,  but  not  limited  to, 
swimming,  diving  (including  skin  and 
scuba  diving),  snorkeling,  water  skiing, 
surfing,  fishing,  the  use  of  water 
vehicles,  and  dredge  and  fill  activities. 

Relationship  to  Manatee  Lawsuit 

On  January  13,  2000,  several 
organizations  and  individuals  filed  suit 
against  the  Service  and  the  U.S.  Army 


Corps  of  Engineers  alleging  violations  of 
the  ESA,  the  MMPA,  the  National 
Environmental  Policy  Act,  and  the 
Administrative  Procedure  Act.  Four 
groups  representing  development  and 
boating  interests  intervened.  Following 
extensive  negotiations,  the  suit  was 
resolved  by  a  Settlement  Agreement 
dated  January  5,  2001.  On  October  24, 

2001.  the  plaintiffs  filed  a  Formal  Notice 
of  Controversy  alleging  that  the  Service 
had  violated  provisions  of  the 
Settlement  Agreement.  On  April  17, 

2002.  the  plaintiffs  filed  an  Expedited 
Motion  to  enforce  the  Settlement 
Agreement,  and  on  July  9,  2002,  the 
Court  found  that  the  Service  had  not 
fulfilled  its  settlement  requirements  to 
designate  refuges  and  sanctuaries 
throughout  peninsular  Florida.  On 
August  1,  2002,  and  November  7,  2002, 
the  Court  ordered  the  Federal 
defendants  to  show  cause  why  thay 
should  not  be  held  in  contempt  for 
violating  the  Court's  orders  of  January  5, 
2002,  January  17,  2002,  and  August  1, 
2002.  To  resolve  these  controversies,  the 
plaintiffs  and  Federal  defendants 
entered  into  a  Stipulated  Order  wherein 
we  agreed  to  submit  to  the  Federal 
Register  for  publication  a  proposed  rule 
for  the  designation  of  the  additional 
manatee  protection  areas  in  the 
Caloosahatchee  River  in  Lee  County;  the 
lower  St.  Johns  River  in  Duval,  St. 
Johns,  and  Clay  Coimties;  and  the 
Halifax  and  Tomoka  Rivers  in  Volusia 
County,  on  or  before  March  31,  2003, 
and  a  final  decision  on  the  proposed 
rule  on  or  before  July  31,  2003.  The 
proposed  rule  was  submitted  to  the 
Federal  Register  on  March  31,  2003, 
and  published  on  April  4,  2003  (68  FR 
16602).  This  notice  constitutes  the  final 
rule  and  was  submitted  to  the  Federal 
Register  on  July  31,  2003. 

Site  Selection  Process  and  Criteria 

In  order  to  establish  a  site  as  a 
manatee  protection  area,  we  must 
determine  that  substantial  evidence 
shows  such  establishment  is  necessary 
to  prevent  the  take  of  one  or  more 
manatees.  We  reviewed  the  sites 
referenced  in  the  Stipulated  Order  and 
determined  that  the  proposed  sites  met 
this  test.  This  was  based  on  aerial 
survey  and  telemetry  data,  mortality 
(carcass  recovery)  data,  additional 
information  from  FMRI  and  the  U.S. 
Geological  Survey's  Sirenia  Project, 
manatee  experts,  and  our  best 
professional  judgment.  The  areas 
designated  in  this  fined  rulemaking  are 
those  that  we  have  determined,  based 
on  the  best  currently  available  data  and 
the  public  conunents  received,  should 
be  designated  as  manatee  refuges. 
Where  the  final  designations  differ  from 
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the  proposal,  we  have  determined  that 
either  alternative  or  existing  measiu^s 
are  sufficient  to  protect  manatees  (see 
"Summary  of  Conunents  and 
Recommendations"  and  "Summary  of 
Changes  From  the  Proposed  Rule" 
below). 

Efifective  Date 

This  rule  is  effective  30  days  after  the 
date  of  this  publication  and  once  the 
manatee  protection  areas  are  marked 
and  posted. 

Definitions 

The  following  terms  are  defined  in  50 
CFR  17.108.  We  present  them  here  to 
aid  in  imderstanding  this  rule. 

Planning  means  riding  on  or  near  the 
water's  surface  as  a  result  of  the 
hydrodynamic  forces  on  a  watercraft's 
hull,  sponsons  (projections  from  the 
side  of  a  ship),  foils,  or  other  surfaces. 
A  watercraft  is  considered  on  plane 
when  it  is  being  operated  at  or  above  the 
speed  necessary  to  keep  the  vessel 
planing. 

Slow  speed  means  the  speed  at  which 
a  watercraft  proceeds  when  it  is  fully  off 
plane  and  completely  settled  in  the 
water.  Watercraft  must  not  be  operated 
at  a  speed  that  creates  an  excessive 
wake.  Due  to  the  different  speeds  at 
which  watercraft  of  different  sizes  and 
configiirations  may  travel  while  in 
compliance  with  this  definition,  no 
specific  speed  is  assigned  to  slow  speed. 
A  watercraft  is  not  proceeding  at  slow 
speed  if  it  is — (1)  On  a  plane,  (2)  in  the 
process  of  coming  up  on  or  coming  off 
of  plane,  or  (3)  creating  an  excessive 
wake.  A  watercraft  is  proceeding  at  slow 
speed  if  it  is  fully  off  plane  and 
completely  settled  in  the  water,  not 
plowing  or  creating  an  excessive  wake. 
Exceptions  to  slow  speed  restrictions 
are  contained  in  50  CFR  17.105  and 
include  activities  "*   *   *  reasonably 
necessary  to  prevent  the  loss  of  life  or 
property  due  to  weather  conditions  or 
other  reasonably  unforeseen 
circumstances,  or  to  render  necessary 
assistance  to  persons  or  property". 

Slow  speed  (channel  exempt) 
designates  a  larger  area  where  slow 
speed  is  required,  through  which  a 
maintained,  marked  channel  is  exempt 
trom  the  slow  speed  requirement 
(although  the  channel  may  also  have  a 
higher  posted  speed  limit).  Exceptions 
to  slow  speed  restrictions  are  contained 
in  50  CFR  17.105  and  include  activities 
"*  *  *  reasonably  necessary  to  prevent 
the  loss  of  life  or  property  due  to 
weather  conditions  or  other  reasonably 
unforeseen  circumstances,  or  to  render 
necessary  assistance  to  persons  or 
property". 


Slow  speed  (channel  included)  means 
that  the  slow-speed  designation  applies 
to  the  entire  marked  area,  including 
within  the  designated  channel. 
Exceptions  to  slow  speed  restrictions 
are  contained  in  50  CFR  17.105  and 
include  activities  "*  *  *  reasonably 
necessary  to  prevent  the  loss  of  life  or 
property  due  to  weather  conditions  or 
other  reasonably  unforeseen 
circumstances,  or  to  render  necessary 
assistance  to  persons  or  property". 

Wake  means  all  changes  in  the 
vertical  height  of  the  water's  surface 
caused  by  the  passage  of  a  watercraft, 
including  a  vessel's  bow  wave,  stem 
wave,  and  propeller  wash,  or  a 
combination  of  these. 

Summary  of  Comments  and 
Recommendations 

In  the  April  4,  2003,  proposed  nde  (68 
FR  16602),  we  requested  all  interested 
parties  to  submit  factual  reports  or 
information  that  might  contribute  to  the 
development  of  a  final  rule.  We 
published  legal  notices  announcing  the 
proposal,  inviting  public  comment,  and 
announcing  the  schedule  for  public 
hearings,  in  the  Fort  Myers  News-Press, 
Daytona  Beach  News-Journal,  Naples 
Daily  News,  Orlando  Sentinel,  Charlotte 
Sun-Herald,  Sarasota  Herald-Tribune, 
Florida  Times-Union,  St.  Augustine 
Record,  and  Clay  Today.  We  held  the 
public  hearings  at  the  Harborside 
Convention  Hall  in  Fort  Myers,  Florida, 
on  May  13,  2003;  the  Ocean  Center  in 
Daytona  Beach,  Florida,  on  May  14, 
2003;  and  at  the  University  Center, 
University  of  North  Florida,  in 
Jacksonville,  Florida,  on  May  15,  2003. 
Approximately  3.325  people  attended 
the  public  hearings.  We  received  oral 
comments  from  203  individuals.  The 
comment  period  closed  on  Jime  3,  2003. 

In  addition  to  soliciting  comments 
fit)m  the  public,  we  solicited  peer 
review  comments  frtim  three 
independent  experts  in  manatee 
ecology,  boating  activity,  and  waterway 
regulation,  from  The  Ocean 
Conservancy,  Mote  Marine  Laboratories, 
and  the  United  States  Coast  Guard, 
respectively.  Thefr  comments  and  our 
responses  are  summarized  below. 

Diu-ing  the  conunent  period,  we 
received  approximately  5,931  written 
and  oral  comments  concerning  the 
proposal.  Most  were  form  letters 
expressing  support  for  the  proposed 
designation:  however,  most  substantive 
comments  expressed  concern  or 
opposition  to  the  proposed  action.  The 
following  is  a  summary  of  the  comments 
received  and  our  responses.  Comments 
of  a  similar  nature  have  been  grouped 
together. 


Comment  1:  Several  commentors, 
including  the  FWCC,  suggested  that  the 
Service  does  not  have  the  resources  to 
enforce  these  additional  zones.  They  are 
concerned  that  lack  of  enforcement  will 
result  in  the  new  zones  being  less 
protective  than  the  existing  zones.  The 
FWCC  also  expressed  concern  that,  in 
areas  where  Federal  and  State  speed 
zones  overlap,  enforcement  by  State  law 
enforcement  officers  may  be 
complicated. 

Response  1 :  We  are  fully  committed 
to  implementing  these  protection  areas, 
including  enforcement  of  these  areas 
upon  posting.  However,  we  are  very 
aware  of  the  fact  that  compliance  is 
critical  to  the  effectiveness  of  manatee 
protection  area  regulations  aiid  that 
compliance  is  facilitated,  in  large  part, 
by  enforcement.  We  are  also  aware  that 
enforcement  resources  are  limited  at  all 
levels  of  government,  and  that 
cooperation  among  law  enforcement 
agencies  is  needed  to  maximize 
effectiveness  of  limited  resources.  We 
know  that  State  and  local  law 
enforcement  agencies  have  many 
enforcement  mandates  in  addition  to 
manatee  protection  and  that  it  may  be 
difficult  for  these  agencies  to  make 
enforcement  of  Federal  manatee 
protection  areas  a  high  priority, 
particularly  if  they  do  not  agree  that  the 
Federal  designations  are  necessary  or 
appropriate. 

We  oelieve  that  local  and  State  law 
enforcement  improves  compliance  with 
Federal  designations  and  leads  to  more 
effective  Federal  rules.  The  final  rule 
has  been  designed  to  reflect  the  best 
available  information  regarding  manatee 
and  boating  use  of  these  waters,  and  was 
also  intended  to  address  (to  the  extent 
possible)  State  and  local  concerns 
regarding  the  proposed  rule.  We  have 
attempted  to  make  our  designations 
consistent  with  existing  regulations, 
where  possible,  in  order  to  minimize  the 
boating  public's  confusion  and  facilitate 
signage,  enforcement,  and  compliance, 
while  ensuring  appropriate  protection 
for  manatees. 

Comment  2:  Several  conunentors 
believe  that  adoption  of  new  zones  at 
this  time  is  premature.  The  FWCC  stated 
that  they  are  ciuxentiy  studjring  the 
zohes  in  Lee  and  Duval  Counties  and 
are  currently  collecting  new  data  in 
Volusia  Coimty.  Their  report  on  Duval 
County  is  expected  in  November  2003. 
The  new  data  collection  frt)m  Volusia 
County  is  expected  to  be  completed  in 
June  2004. 

Response  2:  We  have  concluded  that 
the  actions  identified  in  the  final  rule 
are  warranted  and  prudent  to  undertake 
at  this  time,  and  that  sufficient 
information  is  currently  available  to 
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support  thes^  designations.  We 
recognize  and  support  efforts  to 
continually  evaluate  and  improve 
information  regarding  manatee 
distribution  apid  habitat  use,  boating 
activity,  and  ^e  effectiveness  of  existing 
regulations,  flut  we  also  know  perfect 
information  \Vill  never  be  available  to 
definitively  address  all  the  issues  that 
are  raised  by  such  rulemakings.  We 
have  attempted  to  design  this  final  rule 
to  address  issues  that  we  believe  are 
necessary  anj  appropriate  to  address  at 
this  time,  without  hindering  the  State's 
ability  to  makie  additional  changes  as 
needed  in  tha  futxire.  In  some  areas 
there  is  considerable  overlap  between 
our  final  designations,  existing  State 
regulations,  apd  FWCC  regidatory 
actions  anticibated  in  the  near  future 
(e.g.,  the  Halifax  River).  We  are 
committed  to i  working  with  the  FWCC  to 
make  necessa^  changes  through  the 
rulemaking  process  at  that  time  to  our 
manatee  protection  areas  to  ensiu« 
consistency  ^\h  State  designations  as 
long  as  manatee  protection  is  not 
compromiseq.  If  changes  are  beneficial 
and/ or  necessary,  we  may  initiate 
concurrent  rulemaking  with  the  FWCC 
to  ensure  con  sistency  with  State- 
designated  ZG  nes  to  meet  this  goal. 

Comment  3 :  Several  commentors 
believe  that  ii  nplementation  of  Federal 
zones  that  art  not  consistent  with  the 
existing  FWC  Z  zones  will  confuse 
boaters,  reduce  compliance,  and  delay 
dissemination  of  educational  material. 

Response  3:  We  have  made  oiu  final 
designations  i  is  consistent  as  possible 
with  existing  regulations,  in  order  to 
minimize  boater  confusion  and  enhance 
compliance  while  ensuring  appropriate 
protection  foi  manatees.  We  recognize 
that,  in  those  areas  where  these  Federal 
designations  -epresent  considerable 
changes  to  thi;  existing  regulations, 
educational  u  laterial  specific  to  those 
areas  will  ne<  d  to  be  updated. 

Comment  < :  The  FWCC  and  other 
commentors  1  lelieve  that  the  Service 
could  improv  e  existing  zones  by 
providing  fui  ds  for  improved  signage  of 
existing  man:  tee  protection  zones. 

Response  4 :  Appropriate  signage  is 
critical  to  effective  implementation  of 
manatee  proti  jction  areas.  For  example, 
we  have  long  identified  the  inadequacy 
of  the  signage  of  the  current  State 
manatee  protection  zone  on  the  St. 
Johns  River  af  the  primary  deficiency  of 
the  existing  regulations  in  this  area. 
Establishment  of  Federal  manatee 
protection  areas  will  make  it  easier  for 
us  to  devote  Federal  funding  to  signage 
in  the  areas  c  esignated. 

Comment  I .  The  FWCC  and  other 
commentors  ilso  believe  that  the 
Service  shou  d/could  have  used  funds 


spent  on  new  rules  to  increase  Federal 
enforcement  of  existing  manatee 
protecdon  zones. 

Response  5:  We  agree  that,  in  general, 
enforcement  of  existing  manatee 
protection  areas  can  be  more  cost 
effective  than  estabfishment  of  new 
areas.  However,  when  substantial 
evidence  shows  that  establishment  of  a 
manatee  protection  area  is  necessary  to 
prevent  the  taking  of  one  or  more 
manatees  then  designation  of  a  manatee 
protection  area  may  be  a  proper  course 
of  action  for  us  to  take.  Such  a  situation 
exists  for  the  areas  designated  by  this 
rule.  Notwithstanding  this 
determination,  we  would  like  to 
emphasize  that  we  have  increased  our 
efforts  to  enforce  existing  Federal  and 
State  manatee  protection  areas. 

Comment  6:  Although  they  do  not 
necessarily  reconunend  it,  the  FWCC 
commented  that,  as  an  alternative  to  the 
proposed  nde,  the  Service  could  adopt 
existing  State  zones,  thereby  eliminating 
any  conflict  between  sign  posting  and 
enforcement  issues.  Further,  adopting 
the  existing  State  zones  as  Federal  zones 
may  provide  more  security  to  the  zones 
by  making  legal  challenges  to  the  zones 
more  difficult  to  moiuit. 

Response  6:  In  some  cases  we  did 
this,  but  in  some  cases  we  believe  that 
adoption  of  existing  State  zones  would 
hinder  State  efforts  to  modify  zones  in 
the  futiu«,  and  in  some  cases  we 
believed  that  additional  protection  for 
manatees  is  needed  at  this  time. 

Comment  7:  One  peer  reviewer  noted 
that  any  manatee  protection  area  with 
either  a  channel  exempt,  25  mph  in  the 
chaimel,  or  shoreline  buffer  designation 
should,  in  general,  result  in  minimal 
impact  to  recreational  boating  (the 
reviewer  acknowledges  that  recreational 
boating  activity  varies  widely  from 
location  to  location,  and  some  areas,  as 
well  as  some  commercial  activities,  may 
be  more  significemtly  impacted  than 
others).  According  to  the  peer  reviewer's 
studies,  a  vast  majority  of  recreational 
boat  traffic  is  already  traveling  between 
20  and  30  mph.  Additionally,  very  few 
hull  designs  are  not  capable  of 
achieving  and  maintaining  planing 
speed  at  25  mph.  Therefore,  slow-speed, 
channel  exempt  (or  25  mph  in  the 
channel)  seems  to  be  a  reasonably 
effective  management  alternative  in 
areas  where  manatee  use  is  well 
documented  and  there  is  a  well  defined, 
marked  chaimel. 

Response  7:  We  agree  with  this 
assessment,  and  as  such  believe  that  oiu 
final  designations  should  result  in 
minimal  adverse  impacts  on  the  boating 
public,  except  in  those  limited  areas  in 
which  high-speed  travel  was  previously 
allowed. 


Comment  8:  One  commentor  stated 
that  our  proposed  rule  "makes  clear  that 
there  is  a  far  more  compelling  basis  for 
designating  these  areas  as  refuges  than 
existed  for  some  of  the  other  protected 
areas  recently  created  by  the  Service." 

Response  8:  In  our  previous 
ndemakings  (finalized  in  2002)  (67  FR 
680-696  and  67  FR  68450-68489),  we 
established  four  criteria  for  selecting 
Federal  manatee  protection  areas.  The 
sites  addressed  in  this  final  rule  were 
evaluated  against  those  criteria  during 
the  previous  rulemaking.  They  were  not 
selected  because  in  2002  we  concluded 
that,  due  to  the  earlier  commitment  of 
oiu'  limited  resources  to  higher  priority 
sites,  we  coidd  not  enact  adequate 
protection  measures  at  these  sites  and/ 
or  the  State  or  local  agencies  were  in  a 
better  position  to  address  concerns  at 
these  sites.  Per  the  Stipulated  Order,  we 
made  a  commitment  to  reevaluate  these 
sites.  As  a  result  of  this  reevaluation  we 
have  concluded  that  Federal  action  is 
warranted  at  portions  of  these  sites  at 
this  time,  and  that  we  now  have  the 
capability  to  implement  these  actions. 
Additionally,  new  information,  such  as 
FMRI's  2002  Caloosahatchee  River 
study,  was  not  available  during  the  2002 
rulemaking.  Specifically,  the  study 
showed  significant  manatee  use  of  the 
Redfish  Point  area  of  the  river  and  that 
manatees  were  likely  crossing  the  river 
at  this  point,  as  opposed  to  confining 
most  of  their  movement  to  shoreline 
habitat  as  they  appear  to  do  in  most  of 
the  Caloosahatchee  River.  We  do  not 
agree  with  the  commentor  that  these 
designations  are  more  important  to 
manatee  conservation  than  previous 
Service  actions. 

Comment  9:  One  commentor  noted 
that  the  Service  stated  in  the  March  18, 
2003,  Stipidated  Order  and  the 
proposed  rule  that  these  zones  were 
justified. 

Response  9:  It  is  correct  to  say  that  we 
had  determined  that  portions  of  these 
three  large  areas  met  the  criteria  for 
designation  as  manatee  protection  areas. 
The  proposed  rule  depicts  the 
maximum  extent  of  actions  that  were 
determined  to  be  potentially  warranted 
through  the  preliminary  review 
conducted  during  the  negotiations 
regarding  the  Stipulated  Order.  We  put 
these  sites  out  to  the  public  as  a 
proposed  nde  in  order  to  collect 
information  and  data  and  have  modified 
the  designations  in  this  final  rule  to 
reflect  that  analysis. 

Comment  10:  One  commentor  stated 
that  the  Service  "could  refrain  from 
adopting  the  refuges  only  by 
demonstrating  that  scientific  data  not 
previously  available  to  the  agency  has 
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somehow  eliminated  the  need  for  the 
refuges." 

Response  10:  We  disagree  with  the 
commentor.  The  Service  woidd  not  have 
agreed  to  propose  the  manatee 
protection  if  we  did  not  believe  that 
substantial  evidence  shows  such 
establishment  is  necessary  to  prevent 
the  taking  of  one  or  more  manatees. 
Nevertheless,  our  agreement  in  the 
Stipulated  Order  to  propose  the 
protection  areas  was  "based  on  the 
current  best  available  data"  (Stipidation, 
H  1)  and  the  Service  "retainfed]  its 
discretion  consistent  with  the 
Administrative  Procedure  Act  in 
reaching  its  final  decision  with  respect 
to  [the)  manatee  protection  areas." 
(Stipulation,  1  2)  Numerous 
management  options  are  available  to 
improve  manatee  protection,  and  we 
could  have  concluded,  after  receiving 
input  from  the  interested  parties,  the 
State,  and  other  concerned  citizens,  that 
one  of  these  other  options  would  be 
more  effective  in  protecting  manatees  in 
these  areas. 

Designation  of  manatee  protection 
areas  involves  both  scientific  and 
practical  considerations.  This  final  rule 
reflects  the  results  of  in-depth  analysis 
of  the  areas,  including  careful 
evaluation  of  manatee  and  watercraft 
use  information,  site  visits,  coordination 
with  State  and  local  regidatory  experts, 
and  review  of  public  comments.  This 
review  revealed  aspects  of  the  available 
scientific  information  that  were  not 
fully  considered  during  the 
development  of  the  proposed  rule  as 
well  as  many  practical  considerations 
that  were  not  factored  into  the  original 
analysis. 

Comment  1 1 :  Peer  review  comments 
from  the  U.S.  Coast  Guard  stated  that 
speed  limit  requirements  (i.e.,  25-mph 
maximum  allowable  speed)  are  not 
enforceable  by  the  Coast  Guard  as  they 
do  not  have  the  equipment  or  training 
necessary  to  determine  the  speed  of  a 
vessel. 

Response  1 1 :  Oiu  Division  of  Law 
Enforcement  believes  that  a  specific 
speed  limit  (e.g.,  25  mph)  is  enforceable. 
Additionally,  we  have  adopted  a  25- 
mph  speed  limit  in  several  areas  in 
order  to  be  consistent  with  State 
regulations.  In  our  view,  this  will 
improve  manatee  protection  in  these 
areas  by  enhancing  public 
understanding -and  compliance. 

Comment  12:  Peer  review  comments 
from  the  U.S.  Coast  Guard  stated  that 
slow  speed  areas  will  be  enforceable  if 
zones  are  clearly  and  adequately 
marked.  Otherwise,  it  wiU  be  difficult 
for  enforcement  officers  to  document 
cases  based  on  distance  judgments. 


Response  12:  We  concur  with  the 
reviewer's  comment.  We  intend  to 
design  and  implement  sign  plans  that 
wUl  clearly  and  effectively  mark  the 
new  manatee  protection  areas  to 
facilitate  public  imderstanding  and 
compliance,  as  well  as  ensiue  the 
enforceability  of  the  zones. 
Additionally,  we  intend  to  work  with 
State  and  local  agencies  to  enforce  these 
zones. 

Comment  13:  One  peer  reviewer 
concurred  with  the  following 
assiunptions  of  this  proposed  rule — (1) 
information  on  the  existence  of  four 
subpopulations;  (2)  the  difficulty  of 
reliably  monitoring  trends  in  the  overall 
popidation;  (3)  the  problems  associated 
with  using  imcalibrated  indices  based 
on  maximiun  counts  at  winter  refuges; 
and  (4)  the  lack  of  utility  and  reliability 
of  uncorrected  counts  as  a  basis  for 
assessing  population  estimates  or 
measuring  trends  in  the  population. 
These  assimiptions  "reflect  the  views  of 
[the]  manatee  scientific  community, 
including  the  consensus  of  the  2002 
Manatee  Popidation  and  Ecology 
Workshop  panel  of  experts. ' ' 

Response  13:  Comment  noted. 

Comment  14:  One  peer  reviewer 
stated  that  assessments,  such  as  the 
determination  that  the  AUantic  and 
Southwest  stocks  are  less  stable  than  the 
Crystal  River  [i.e..  Northwest)  and  St. 
Johns  River  stocks,  are  supported  by 
available  scientffic  data.  Tliese 
assessments  indicate  that  the  AUantic 
and  Southwest  stocks  require  additional 
management  and  conservation  efforts. 

Response  14:  We  concur  with  the 
reviewer  regarding  the  need  for 
additional  management  and 
conservation  efforts  in  the  Atlantic  and 
Southwest  stocks.  We  believe  it  is 
important  to  note  that  management  and 
conservation  efforts  include  a  variety  of 
options  to  improve  or  provide 
additional  protection  for  manatees,  such 
as  enforcement,  education,  and 
improving  the  signage  of  existing  zones. 
The  designation  of  manatee  protection 
areas  is  only  one  of  those  options  and 
may  not  be  the  most  beneficial  or 
appropriate  management/conservation 
tool  in  some  areas  or  situations. 

Comment  15:  One  peer  reviewer 
noted  that  the  ciurent  status  of  manatee 
popidations  within  the  AUantic  and 
Southwest  stocks,  while  not  critical  or 
in  imminent  danger  at  this  time, 
indicates  that  additional  management 
and  protection  is  warranted  to  expedite 
recovery  and  to  put  safeguards  in  place 
as  the  human  population  in  Florida 
continues  to  grow.  The  reviewer 
concurs  with  the  Service's  assessment 
that"*  *  *  there  has  been  no 
confirmation  that  significant  threats  to 


the  species,  including  human-related 
mortality,  injury,  and  harassment,  and 
habitat  alteration  have  been  reduced  or 
eliminated*   *   *"  (68  FR  16604).  With 
the  anticipated  continued  hiunan 
popidation  growth  and  development  of 
Florida  and  the  recent  increase  in 
human-related  manatee  mortality, 
especially  from  collision  with 
watercraft,  there  is  cause  for  concern 
relative  to  manatee  adult  survival  and 
species  recovery.  The  need  for 
additional  manatee  protection  areas  is 
underscored  by  these  facts. 

Response  15:  We  concur  with  the 
reviewer  regarding  the  status  of  the 
manatees  in  the  AUantic  and  Southwest 
stocks.  The  Caloosahatchee  River-San 
Carlos  Bay  Manatee  Refuge  is  located 
within  the  range  of  the  Southwest  Stock 
while  the  Lower  St.  Johns  River 
Manatee  Refuge  and  Halifax  and 
Tomoka  Rivers  Manatee  Refuge  are  both 
located  within  the  range  of  the  AUantic 
Stock.  As  noted  above,  a  variety  of 
management  and  conservation  options^ 
in  addition  to  or  in  lieu  of  manatee 
protection  areas,  can  and  should  be 
explored  to  improve  the  status  of  these 
stocks. 

Comment  16:  One  peer  reviewer 
stated  that  further  explanation  was 
needed  regarding  the  Service's 
assumption  that  designation  of 
"manatee  protection  areas  at  sites  *   *   * 
where  conJQicts  between  boats  and 
manatees  have  been  well  documented" 
should  "minimize  the  number  of 
injuries  and  deaths  associated  with 
watercraft  activities"  (68  FR  16605). 
While  the  reviewer  agrees  with  this 
assumption,  she  believes  that  a 
scientific  basis  for  this  assertion  would 
better  justify  the  rationale  for 
designating  manatee  protection  areas  to 
minimize  death  and  injury  (for  example, 
work  by  Mote  Marine  Laboratory  and 
Brad  Weigle  using  tethered  and  manned 
airships,  respectively,  and  at  the  very 
least,  anecdotal  information  from 
manatee  researchers  regarding  manatee 
response  to  watercraft). 

Response  16:  We  concur.  The 
reviewer  is  correct  in  that,  while  no 
empirical  studies  specffically  address 
this  assumption,  researchers  have 
documented  manatee  response  to 
oncoming  boats.  Manatee  response  to 
boats  at  distances  of  approximately  100 
meters  (328  feet)  was  documented  in  a 
study  conducted  in  1994  (Weigle  et  ai, 
1994).  Boat  speeds  during  these 
response  trials  varied  between  slow 
speed  and  48  km/h  (30  mph).  While  no 
specific  behavior  was  observed  for  each 
speed  trial,  researchers  observed  that 
bottom-resting  manatees  did  not 
respond  to  oncoming  boats  and  that 
manatees  observed  surface  resting  or 
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observed  in  s^iallows  all  responded  to 
the  presence  of  approaching  boats.  A 
study  conducjted  from  1999  to  2000 
documented  tnanatee  response  to 
random  boat  traffic  (Nowacek  et  al., 
2000).  In  each  observation,  manatees 
responded  either  by  accelerating, 
turning,  or  moving  toward  or  into  a 
nearby  channel  when  approached  by 
boats.  I 

Studies  fuHher  addressed  response 
times  (Wells  ft  al.,  1999).  "At  an  average 
initial  response  distance  of  20  meters, 
the  animal  hds  less  than  two  seconds  to 
respond  to  a  |)laning  vessel  and  about 
seven  second^  to  respond  to  a  vessel 
approaching  it  slow  speed"  (Wells  et 
al.,  1999).  Based  on  these  observations, 
it  is  apparent  [that  manatees  will 
respond  to  thfe  presence  of  oncoming 
boats  and  tha|  dieir  ability  to 
successfully  do  so  is  predicated  on  the 
speed  of  the  gncoming  boat.  As  such, 
protection  ardas  that  regulate  boat 
speeds  shouli  minimize  the  incidence 
of  manatee-b(  lat  encounters  and, 
thereby,  "the  number  of  injuries  and 
deaths  associi  ited  with  watercraft 
activities." 

Comment  1 7:  One  peer  reviewer 
t)elieves  the  s  jction  on  "Relationship  to 
Manatee  Law  luit"  is  distracting  to  the 
overall  intent  of  the  rule,  unless  there  is 
a  legal  requirement  for  its  inclusion. 

Response  1  7:  The  comment  is  noted; 
however,  we  relieve  it  is  important  for 
the  public  to  )e  aware  of  the  lawsuit. 

Comment  18:  One  peer  reviewer 
suggested  the  addition  of  scale  bars  to 
the  maps. 

Response  1  3:  The  final  maps  have 
been  revised  i  iccordingly. 

Comment  19:  One  peer  reviewer 
believed  it  w(  luld  strengthen  the  rule 
and  the  Servii  ;e's  position  to  include  a 
timeframe  on  which  the  requirement  of 
"preventing  t  le  take  of  one  or  more 
manatees"  is  lased. 

Response  1  9:  The  only  specific 
reference  to  a  timeframe  in  our  manatee 
protection  arga  regulations  is  in  regard 
to  establishment  on  an  emergency  basis 
if  the  anticipated  taking  is  "imminent" 
(50  CFR  17.106).  That  said,  our 
regulations  sttte  that  the  establishment 
of  manatee  pootection  areas  may  occur 
if  there  is  "sujstantial  evidence"  that 
the  action  is  i  ecessary  to  prevent  the 
taking  of  one  3r  more  manatees.  While 
not  specific,  tnis  phrase  strongly  implies 
that  there  is  a  proximate  connection 
between  our  i  ction  (establishment  of  a 
manatee  prot(  (ction  area)  and  the  result 
(prevention  of  take).  We  interpret  this  to 
mean  that  action  may  be  warranted  in 
those  areas  w  lere  take  is  documented 
and  ongoing  t  vith  sufficient  regularity  to 
indicate  that  t  is  likely  to  continue  in 
the  near  futiu  e  unless  appropriate 


action  is  taken.  In  other  words,  our 
manatee  protection  area  designations 
are  intended  to  prevent  take  that  we 
expect  may  occur  in  the  near  future  in 
the  absence  of  such  regulations. 

Comment  20:  Several  commentors 
suggest  that  the  existing  State  and 
Federal  zones  on  the  Caloosahatchee  are 
relatively  new,  and  have  so  far  been 
effective.  Many  of  these  commentors 
speculate  that  past  manatee  watercraft- 
related  mortalities  may  have  been 
related  to  fuel  barges  traveling  the  river 
to  the  power  plant.  These  operations 
have  now  been  greatly  reduced. 

Response  20:  Our  analysis  indicates 
that  the  existing  zones  in  the 
Caloosahatchee  River  do  in  fact  provide 
appropriate  protection  over  most  of  the 
areas  on  the  river  where  manatees  and 
watercraft  are  likely  to  interact.  Our 
final  designation  has  targeted  those 
areas  of  the  river  and  San  Carlos  Bay 
where  the  best  available  information 
indicates  that  the  existing  zones  do  not 
adequately  protect  manatees  from  high- 
speed collisions.  Additionally,  o\a 
adoption  of  the  existing  shoreline  buffer 
zones  will  enable  us  to  devote  Federal 
funds  to  improving  signage  and 
enforcement. 

Comment  21 :  One  conunentor  noted 
that  the  most  recently  documented 
compliance  rates  on  the  Caloosahatchee 
River  are  low.  The  conunentor  cited  this 
as  evidence  that  the  existing  regulations 
are  inadequate.  Further,  the  conunentor 
stated  that  Lee  County  boater 
compliance  studies  indicate  the 
majority  of  boaters  travel  outside  speed- 
restricted  areas.  The  conunentor 
concluded  from  this  that  manatees  are 
being  killed  outside  the  existing  zones 
and  that  the  existing  zones  are  therefore 
inadequate. 

Response  21 :  The  commentor  does 
not  indicate  what  percentage  this 
"majority"  comprises,  or  the  level  of 
boat  traffic  within  the  existing  speed 
zones.  Neither  does  the  commentor 
mention  that,  while  it  is  true  that 
vessels  navigating  the  Caloosahatchee 
River  spend  most  of  their  time  in  the 
unregulated  center  of  the  river,  all 
vessels  navigating  this  river  must  pass 
through  regulated  waters  at  some  point 
in  their  joiuney.  Therefore,  the 
statement  is  misleading.  When  the  fact 
that  all  vessels  on  the  river  must  travel 
through  manatee  speed  zones  is 
combined  with  the  above-noted  low 
levels  of  historic  compliance,  it  is  clear 
that  this  high  volume  of  (noncompliant) 
high-speed  vessel  traffic  in  existing 
zones  is  the  most  likely  contributing 
factor  to  manatee  take  in  most  parts  of 
the  river. 

Comment  22:  One  commentor  claims 
that  the  existing  aerial  survey  data  for 


the  Caloosahatchee  are  skewed  toward 
the  shallower  near-shore  areas  due  to 
the  flight  path  and  observer  and 
availability  bias. 

Response  22:  We  base  our  regulatory 
determinations  on  the  best  available 
information.  We  cannot  base  our 
determinations  on  speculation  that 
manatees  occur  in  areas  not  identified 
in  the  available  data  unless  the  data 
show  such  inferences  to  be  reasonable. 
For  example,  we  have  determined  that 
improved  manatee  protection  in  the 
vicinity  of  the  Cape  Coral  Bridge  is 
warranted.  The  data  indicate  that  the 
Caloosahatchee  River  is  used  primarily 
as  a  travel  corridor,  and  because  aerial 
survey  data  indicate  substantial  manatee 
use  upstream  and  downstream  of  the 
Cape  Coral  Bridge,  it  is  reasonable  to 
infer  from  these  data  that  manatees  do 
regularly  occur  near  the  Cape  Coral 
Bridge.  Additional  protection  is 
warranted  due  to  the  funneling  effect  of 
both  watercraft  and  manatees  that 
bridges  often  cause.  Conversely,  the 
commentor  provides  no  basis,  nor  can 
we  identify  one,  for  assuming  that 
manatees  make  more  extensive  use  of 
the  center  portion  of  the  river  than  is 
depicted  in  the  available  data. 

Comment  23:  With  reference  to  the 
portion  of  the  Caloosahatchee  River 
from  the  Railroad  Trestle  to  the  Edison 
Bridge,  one  peer  reviewer  noted  that 
aerial  survey  and  telemetry  data  appear 
to  indicate  that  manatees  are  distributed 
throughout  this  area,  as  opposed  to 
concentrating  along  the  shoreline  as 
they  appear  to  do  in  other  areas  of  the 
river.  The  reviewer  also  noted  that  the 
seasonal  component  of  the  designation 
may  not  be  warranted,  as  telemetry  and 
aerial  data  do  no  show  a  strong  seasonal 
bias.  Furthermore,  this  area  experiences 
generally  lower  overall  watercraft  use. 
Therefore,  the  reviewer  believed  that, 
although  the  proposed  protection  area 
[i.e.,  slow  speed  in  the  channel  from 
November  15  to  March  31,  25-mph 
maximum  speed  in  the  channel  April  1 
to  November  14)  is  justified,  allowing  a 
25-mph  maximiun  speed  in  the  channel 
year-round  may  be  feasible  and 
justifiable  without  posing  a  significant 
threat  to  manatees.  Another  peer 
reviewer  and  other  commentors  also 
stated  that  it  may  be  acceptable  to  leave 
the  navigation  channel  as  25  mph  year- 
round  because  this  portion  of  the  river 
has  substantially  less  boat  traffic  than 
lower  areas  of  the  river.  The  FWCC 
stated  that  manatees  are  most  abundant 
between  Channel  Marker  "23"  and  the 
railroad  tressle. 

Response  23:  Based  on  the  comments 
as  well  as  a  more  thorough  evaluation 
by  our  biologists,  we  have  modified  oiu' 
proposed  rule  to  better  reflect  the  best 


Federal  Register /Vol.  68.  No.  151 /Wednesday.  August  6,  2003 /Rules  and  Regulations         46877 


available  information  regarding  manatee 
use  of  this  area.  The  final  rule 
designates  the  portion  of  the 
Caloosahatchee  River  navigation 
channel  from  the  Seaboard  Coastline 
Railroad  trestle  downstream  to  Channel 
Marker  "25"  to  be  slow  speed  in  the 
channel  from  November  15  to  March  31, 
and  not  more  than  25  mph  in  the 
remainder  of  the  year. 

Aerial  survey  data  indicate  that 
manatees  do  occiu  throughout  this 
portion  of  the  river  throughout  the  year. 
However,  the  analysis  of  available  data 
by  FMRI  (FWCC  2002)  indicates  that 
manatees  are  less  likely  to  occur  near 
the  navigation  channel  downstream  of 
the  general  area  of  Marker  "25".  This 
generally  coincides  with  the  change  in 
the  physiography  of  the  river  in  this 
area.  The  river  narrows  upstream  of 
channel  Marker  "25,"  and  Beautiful 
Island  and  other  smaller  islands  act  to 
further  constrict  the  river.  This 
constriction  explains  the  change  in 
manatee  distribution  at  this  point  in  the 
river.  Manatees  are  more  likely  to  be 
foimd  in  and  near  the  navigation 
channel  upstream  of  Marker  "25"  than 
downstream.  This  fact,  combined  with 
the  above-referenced  lower  level  of  boat 
traffic  in  this  portion  of  the  river  relative 
to  areas  further  downstream,  led  us  to 
conclude  that  the  existing  regulations 
downstream  of  Marker  "25"  were 
sufficient,  whereas  increased  protection 
is  warranted  between  Marker  "25"  and 
the  railroad  trestle. 

Comment  24:  With  reference  to  the 
portion  of  the  Caloosahatchee  River 
from  the  Edison  Bridge  to  the 
Caloosahatchee  Bridge,  one  peer 
reviewer  noted  that  manatee  sightings 
are  lower  in  this  area  than  in  other 
portions  of  the  river  and  may  not 
warrant  the  proposed  slow  speed 
(channel  included)  designation. 
However,  a  year-round  slow  speed  zone 
in  this  area  may  be  warranted  for  other 
reasons,  such  as  travel  through  a 
constrained  area  and/or  boater  safety. 
Another  peer  reviewer  stated  that  the 
proposed  rule  seems  appropriate  for  this 
area,  noting  that  the  ciurent  slow  speed 
restrictions  are  along  the  southern  shore 
only,  creating  a  situation  where  many 
boats  "short-cut"  the  area  by  numing  on 
plane  along  the  north  shore.  The  FWCC 
stated  that  telemetry  data,  boat  traffic 
patterns,  and  the  physical  configiu-ation 
of  the  dowmtown  area  may  combine  to 
make  that  area  higher  risk  for  manatees. 

Response  24:  We  have  carefully 
reviewed  the  above  comments  and  other 
public  comments  and  concluded  that 
the  proposed  action  is  warranted  in  this 
area  due  to  the  reasons  cited  in  oiu 
proposed  rule  and  comments  received 
from  the  FWCC  and  peer  review. 


Comment  25:  With  reference  to  the 
portion  of  the  Caloosahatchee  River 
from  the  Caloosahatchee  Bridge  to  the 
Cape  Coral  Bridge,  one  peer  reviewer 
noted  that  distribution  and  travel  data 
suggest  that  manatees  remain  close  to 
the  shoreline  and  away  from  the 
channel.  Requiring  slow  speed  within 
the  6-foot  contour  line  would 
encompass  most  of  the  aerial  siuvey 
sightings  and  is  the  depth  at  which 
manatees  most  frequently  occur.  This 
depth  also  provides  manatees  the 
opportunity  to  escape  from  passing 
watercraft.  In  the  Caloosahatchee  River, 
most  of  the  manatee  sightings  as  well  as 
the  6-foot  contour  line  appears  to  fall 
within  500  meters  (1,640  feet)  from  the 
shore.  From  a  scientific  perspective,  it 
may  be  feasible  to  allow  a  25-mph 
corridor  from  major  access  points  to  the 
channel  in  waters  deeper  than  6  feet. 
Another  peer  reviewer  indicated  that 
the  proposed  designations  seem 
appropriate  based  on  boating  activity  in 
the  area.  The  FWCC  stated  that  data  do 
not  support  expansion  of  the  shoreline 
buffer  beyond  the  existing  0.25-mile 
width,  but  designation  of  the  waters 
between  the  existing  buffer  zones  as  25- 
mph  maximum  speed  would  provide 
some  potential  reduction  of  risks  to 
manatees. 

Response  25:  We  generally  agree  with 
the  reviewers'  interpretation  that 
manatee  use  data  in  this  portion  of  the 
river  indicate  that  manatees  travel  along 
the  shoreline.  We  conducted  a  more 
detailed  review  of  the  recent  special 
study  of  the  Caloosahatchee  River  by  the 
Florida  Marine  Research  Institute 
(FWCC  2002),  and  it  appears  that  the 
majority  of  manatee  use  in  this  area 
occurs  within  the  ciurent  0.25-mile  (402 
meters)  shoreline  buffer,  a  conclusion 
that  is  very  similar  to  the  peer 
reviewer's  conclusions.  Therefore,  this 
final  rule  adopts  a  0.25-mile  minimimi 
shoreline  buffer,  as  marked.  Between 
the  shoreline  buffers,  the  maximum 
allowable  speed  will  be  25  mph, 
including  the  channel,  except  where  the 
channel  occurs  vdthin  0.25  mile  from 
the  shoreline  and  watercraft  are 
restricted  to  slow  speed. 

While  we  agree  tnat  water  depths  of 
6  feet  or  greater  afford  manatees  greater 
opportimity  to  avoid  collisions  with 
watercraft,  it  does  not  appear  that  the  6- 
foot  contour  line  approximates  manatee 
distribution  in  this  portion  of  the  river, 
as  this  contour  extends  a  great  distance 
from  shore  in  this  area  (particidarly 
from  the  western  shoreline),  whereas 
manatee  aerial  survey  data  show 
manatee  use  concentrated  closer 
(generally  within  0.25  mile)  to  shore. 

Comment  26:  With  reference  to  the 
portion  of  the  Caloosahatchee  River 


northwest  and  southeast  of  the  Ca[>e 
Coral  Bridge,  as  with  the  Edison/ 
Caloosahatchee  Bridges  area,  peer 
reviewers  noted  that  manatee  sightings 
are  lower  in  this  area  than  in  other 
portions  of  the  river  and  may  not 
warrant  the  proposed  slow  speed 
(channel  included)  designation. 
However,  a  year-round  slow  speed  zone 
in  this  area  may  be  warranted  for  other 
reasons,  such  as  travel  through  a 
constrained  area  and/or  boater  safety. 
The  FWCC  and  others  stated  that  further 
speed  restrictions  were  not  warranted  in 
the  vicinity  of  this  bridge. 

Response  26:  Even  though  manatees 
have  not  been  sighted  as  frequently  near 
the  bridge  as  in  other  portions  of  the 
river,  because  this  portion  of  the  river  is 
used  primarily  as  a  travel  corridor  it  is 
reasonable  to  conclude  that  manatees 
sighted  upstream  and  downstream  of 
this  bridge  regularly  travel  under  the 
bridge.  Therefore,  it  is  logical  to 
conclude  that  manatees  regularly  occur 
in  this  area.  We  believe  that,  due  to  the 
presence  of  causeways  and  pilings, 
many  bridges,  including  the  Cape  Coral 
Bridge,  create  a  funneling  effect  for  both . 
watercraft  traffic  and  manatees. 
Therefore,  we  believe  additional 
protection  measures  are  warranted  in 
the  vicinity  of  such  bridges.  Further,  we 
believe  that  the  river  beneath  the  Cape 
Coral  Bridge  is  sufficiently  wide  to 
allow  for  the  higher  speed  operation  in 
the  navigation  channel.  As  such,  we 
have  modified  our  proposal  for  this  area 
from  a  shoreline-to-shoreline  slow 
speed  zone.  We  will  allow  watercraft  to 
proceed  at  not  more  than  25  mph  in  the 
channel  and  slow  speed  outside  the 
channel  frt}m  500  feet  upstream  and  500 
feet  downstream  of  the  Cape  Coral 
Bridge. 

Comment  27:  With  reference  to  the 
portion  of  the  Caloosahatchee  River 
southeast  of  the  Cape  Coral  Bridge  to 
Channel  Marker  "72,"  comments 
received  were  essentially  the  same  as 
those  addressed  in  comment  25  due  to 
the  similarity  of  the  proposed 
designations. 

Response  27:  See  the  response  to 
comment  25. 

Comment  28:  With  reference  to  the 
portion  of  the  Caloosahatchee  River 
bom  Channel  Marker  "72"  to  Channel 
Marker  "82,"  one  peer  reviewer  stated 
data  indicate  that  manatees  occur  along 
the  shoreline  as  well  as  toward  the 
channel  in  this  portion  of  the  river,  with 
telemetry  data  indicating  tha^  animals 
may  be  crossing  the  channel  to  get  from 
one  side  of  the  river  to  the  other  at 
Redfish  Point  (a  relatively  narrow 
portion  of  the  river).  Therefore,  the 
proposed  rule  for  this  portion  of  the 
river  appears  to  be  justified.  Another 


i. 
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peer  reviewei  believed  that  this 
transition  zoi  le  (requiring  boaters  to 
change  speecls  as  they  enter  and  leave 
this  area)  is  n  ot  beneficial  from  a 
boating  persp  ective.  A  common 
complaint  an  ong  boaters  is  that  there 
are  too  many  changes  in  speed  zones 
and  that  it  is  difficult  for  boaters  to  keep 
track  of  whic  i  zone  they  are  in. 
Although  the  river  narrows  slightly  at 
Redfish  Poin) ,  this  reviewer  believed 
there  is  not  si  ifficient  evidence  to 
suggest  that  h  oat  traffic  is  significantly 
more  conceni  rated  in  this  area.  The 
reviewer  stat(  d  that,  unless  compelling 
evidence  sho  vs  that  there  is  an 
increased  risi .  to  manatees  in  this  area, 
the  shore-to-a  bore  slow  speed  zone  is 
not  necessarj) ,  and  suggested  modifying 
the  zone  to  bi  ^  consistent  with  zones 
immediately  upstream  and  downstream. 
The  FWCC  n(>ted  that  a  variety  of  data 
suggest  that  rtianatees  may  be  at  risk  in 
the  Redfish  Pbint  area  of  the  river.  We 
also  received  [many  comments  from  the 
boating  public  regarding  the  increased 
time  needed  1o  traverse  the  l.Q-mile 
slow  speed  zone  we  proposed  to 
establish  at  R  sdfish  Point.  Many 
commpntors  i  ecommended  allowing  for 
high-speed  tr  ivel  in  the  marked 
channel. 

Response  2  8:  We  concur  with  the 
reviewers'  inl  erpretation  of  the  available 
data  regardin ;  manatee  movement 
patterns  in  th  b  area  of  Redfish  Point. 
Additionally,  as  the  river  narrows  to 
approximate!  ^  1-half  mile  at  Redfish 
Point,  we  bel  eve  that  manatees  are  at 
higher  risk  of  watercraft  collision  in  this 
area.  Because  available  evidence 
indicates  thai  manatees  cross  the  river 
regularly  at  tJ  is  point,  we  do  not  believe 
it  is  approprii  ite  to  maintain  a  high- 
speed chann€  1  in  this  area.  However,  we 
did  conduct  <  more  detailed  review  of 
the  available  lata  and  concluded  that 
sufficient  ma  latee  protection  could  be 
achieved  in  tjiis  area  by  reconfigiuing 
and  shortening  the  slow  speed  zone,  as 
reflected  in  tie  final  rule.  Ovu  analysis 
of  aerial  and  jelemetry  data  indicates 
that  manatee  [use  is  greatest  between 
Channel  Markers  "72"  and  "76."  We 
have  also  attampted  to  address  the 
concern  associated  with  the  fr^uent 
changes  in  designations  along  the  river 
by  maintaining  a  25-mph  corridor  under 
the  Cape  Coral  Bridge  and  through  the 
channel  betw  een  Chaimel  Marker  "99" 
and  the  Sanit  lel  Causeway.  These 
changes  shou  Id  make  it  easier  for 
boaters  to  fol  ow  the  designations  as 
they  navigate  the  river. 

Comment  i  9:  With  reference  to  the 
portion  of  th(  Caloosahatchee  River 
from  Chaime  Marker  "82"  to  Chaimel 
Marker  "93,"  conunents  received  were 
essentially  th  e  same  as  those  addressed 


in  comment  25  due  to  the  similarity  of 
the  proposed  designations. 

Response  29:  See  the  response  to 
conunent  25. 

Comment  30:  With  reference  to  the 
portion  of  the  Caloosahatchee  River 
from  Chaimel  Marker  "99"  to  the 
Sanibel  Causeway,  one  peer  reviewer 
noted  that  aerial  survey  data  indicate 
that  manatees  use  both  the  deep  and 
shallow  water  of  this  area  and  telemetry 
data  show  "manatee  places  and 
corridors,"  particularly  along  the 
eastern  boundary  of  this  area.  While 
allowing  25  mph  in  the  deeper  waters 
would  provide  relief  for  boaters, 
manatee  use  of  the  area  justifies 
inclusion  of  the  area  in  the  proposed 
rule.  Another  peer  reviewer  noted  that 
this  area  experiences  an  extremely  high 
volume  of  boat  traffic  at  times,  in  fact, 
so  congested  that  travel  speeds  can  be 
self-limiting.  The  majority  of  the  vessel 
traffic  remains  in  or  near  the  marked 
channel  between  Channel  Marker  "99" 
and  the  Sanibel  Causeway.  It  may  be 
acceptable,  therefore,  to  retain  a  speed 
of  25  mph  in  the  channel  and  slow 
speed  outside  of  the  channel  in  this 
area.  This  area  should  be  a  priority  for 
enforcement  and  compliance  initiatives. 
The  FWCC  believes  that  regulation  of 
the  channel  from  marker  "99"  to  the 
Sanibel  Causeway  would  increase  risks 
to  manatees  because  of  potential 
changes  in  boat  traffic  patterns.  The  data 
suggest  that  additional  manatee 
protection  zones  should  be  considered 
around  Fisherman's  Key  and  Big  Island. 
Several  commentors  noted  that  the 
configuration  of  the  proposed  rule  (slow 
speed  including  the  channel)  would 
encourage  boaters  traveling  between 
Sanibel  Causeway  and  the 
Caloosahatchee  River  to  travel  up  the 
unregulated  channel  on  the  western  side 
of  San  Carlos  Bay  and  through  the 
Intracoastal  Waterway  (ICW)  east-west 
"Miserable  Mile"  channel.  This  would 
place  more  high-speed  boat  traffic  in  an 
area  of  San  Carlos  Bay  that  is  heavily 
used  by  manatees.  Many  commentors 
expressed  concern  regarding  our 
proposed  regulation  of  the  navigation 
channel  at  slow  speed,  due  to  the 
resulting  increase  in  travel  time. 

Response  30:  We  acknowledge  that 
the  proposal  for  this  area  may  have  done 
more  harm  than  good  for  manatees 
utilizing  the  shallow  seagrass  flats  of 
San  Carlos  Bay  because  the  high  volume 
of  traffic  would  likely  be  diverted  to  the 
"Miserable  Mile"  channel  where  the 
manatees  occur  in  the  adjacent  shallow 
seagrass  flats.  The  diversion  of  a  high 
volume  of  watercraft  traffic  into  an 
already-congested  channel  may  have 
also  created  a  human  safety  issue.  We 
have  therefore  modified  this  protection 


area  to  exclude  the  channel  and  an 
adjacent  buffer  from  the  regulation.  The 
configuration  of  the  final  rule  provides 
protection  of  the  grass  beds  near  the 
various  keys  in  San  Carlos  Bay,  without 
disrupting  established  boating  travel 
patterns. 

Comment  31 :  With  reference  to  the 
portion  of  the  St.  Johns  River  ftt)m 
Reddie  Point  to  the  Main  Street  Bridge, 
one  peer  reviewer  noted  that,  based  on 
aerial  siuvey  data,  manatee  use  of  the 
area  supports  the  proposed  rule.  The 
reviewer  believes  that  the  existing 
shoreline  buffers  are  likely  not 
adequate.  The  FWCC  and  the  City  of 
Jacksonville  stated  that  available  data 
indicate  that  the  existing  shoreline 
buffers  are  adequate  in  this  area.  The 
FWCC  also  stated  that  the  existing 
buffer  zones  would  be  easier  to  mark 
than  the  proposed  designations. 

Response  31:  We  have  reevaluated 
this  area  and  believe  that,  based  on  the 
available  data,  our  proposed  rule  for  this 
portion  of  the  St.  Johns  River  is 
appropriate,  with  one  exception.  We 
have  determined  that  the  downstream 
boundary  of  this  protection  area  should 
be  moved  upstream  (south)  to  Channel 
Marker  "73"  instead  of  Reddie  Point. 
We  believe  this  revision  is  necessary 
given  the  configiuation  of  the  river 
relative  to  the  marked  navigation 
channel.  Downstream  of  Chaimel  Maker 
"73"  the  river  widens  and  curves.  At 
this  point  the  navigation  channel  hugs 
the  western  shoreline.  Such 
configuration  is  not  intuitive  and  most     - 
boaters  will  tend  to  continue  on  a 
straighter  path  up  the  middle  of  the 
river,  particularly  if  traveling  upstream 
from  Reddie  Point.  We  agree  with  the 
FWCC  that  a  clear  and  effective  sign 
plan  in  this  portion  of  the  river  would 
be  difficult,  at  best,  due  to  the  channel 
configiuation  as  well  as  water  depth, 
minimal  existing  signs,  and  the  current 
watercraft  traffic  in  the  areas  (i.e.,  large 
ships,  barges,  and  tug  boats  in  addition 
to  recreational  watercraft).  We  note  the 
signage  for  the  existing  speed  zones  in 
this  area  is  inadequate  to  inform  boaters 
of  the  location  of  the  existing  zones. 
Overall,  we  believe  that  speed  zones 
that  follow  the  marked  navigation 
channel  in  this  area  will  be  easier  for 
boaters  to  understand,  with  the 
exception  of  the  above  noted  area 
downstream  of  Channel  Marker  "73," 
where  we  intend  to  work  with  the 
FWCC  regarding  signage  of  the  existing 
zones. 

Comment  32:  With  reference  to  the 
portion  of  the  St.  Johns  River  from  the 
Main  Street  Bridge  to  the  Fuller  Warren 
Bridge,  one  peer  reviewer  noted  that, 
based  on  aeiiol  survey  data,  manatee  use 
of  this  area  is  not  notably  higher  than 
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in  other  areas  of  the  river.  The  sighting 
data  do  not  appear  to  justify  the 
establishment  of  a  year-round  slow  . 
speed  zone  in  this  portion  of  the  river 
for  manatee  protection.  However,  the 
proposed  rule  may  be  warranted  based 
on  other  issues,  such  as  constrained 
waterways  and/or  boater  safety.  The 
FWCC  and  others  provided  similar 
comments  regarding  this  portion  of  the 
St.  Johns  River. 

Response  32:  This  area  of  the  river  is 
used  as  a  travel  corridor,  and  because 
manatees  are  regularly  sighted  upstream 
and  downstream  of  this  area,  it  is 
reasonable  to  conclude  that  they 
regularly  traverse  this  area. 
.  Additionally,  in  this  area  the  river 
narrows  and  curves  and  the  presence  of 
many  bridges  in  the  downtown 
Jacksonville  area  creates  a  funneling 
effect  for  both  watercraft  traffic  and 
manatees.  This  combination  of  factors 
warrants  implementation  of  additional 
manatee  protection  measiu^s  in  this 
area. 

Comment  33:  With  reference  to  the 
portion  of  the  St.  Johns  River  upstream 
of  the  Fuller  Warren  Bridge  including 
Doctors  Lake,  one  peer  reviewer  noted 
that  aerial  siuvey  data  indicate  that 
manatees  routinely  use  these  areas. 
Extending  the  shoreline  buffers,  as 
proposed,  provides  additional 
protection  to  manatees  that  often  spend 
much  of  their  time  within  these 
shoreline  areas  for  many  activities,  such 
as  resting,  feeding,  and  caring  for  young. 
Additionally,  several  carcasses  of 
manatees  killed  by  watercraft  have  been 
recovered  in  this  portion  of  the  river. 
The  available  data  justify  the  inclusion 
of  this  area  in  the  proposed  rule.  The 
City  of  Jacksonville,  Clay  County,  and 
others  stated  that  the  existing 
regulations  were  adequate  in  this  area 
and  that  Federal  designation  was  not 
warranted.  The  FWCC  recommends  that 
if  we  were  to  do  anything  in  this  area 
we  should  adopt  a  Federal  zone  the 
same  as  the  existing  State  zones,  or 
alternatively  consider  adoption  of  a 
fixed  700-foot  buffer  in  this  area.  The 
FWCC  further  stated  that  the  greatest 
contribution  we  could  make  to 
improving  manatee  protection  in  this 
area  would  be  through  improved 
signage  and  enforcement. 

Response  33:  We  concur  with  the  peer 
reviewer's  interpretation  of  the  data  that 
manatees  generally  utilize  the  shoreline 
areas.  Upon  further  review  of  the  data 
and  the  public  comments,  our  final  rule 
is  modified  slightly  from  the  proposed 
rule  in  that  the  shoreline  slow  speed 
buffer  will  be  a  minimum  of  700  feet 
from  the  shoreline,  but  not  more  than 
1,000  feet  in  the  St.  Johns  River,  as 
marked,  and  a  minimum  of  700  feet 


from  the  shoreline,  but  not  more  than 
900  feet  in  Doctors  Lake,  as  marked.  The 
intent  is  to  mark  the  zones  as  close  to 
the  700-foot  minimum  as  possible,  but 
given  the  non-linear  configuration  of  the 
shoreline  in  both  the  river  and  the  lake, 
the  maximum  distance  allows  flexibility 
to  design  an  effective,  imderstandable, 
and  enforceable  sign  plan.  The  Federal 
designation  of  this  portion  of  the  river 
and  Doctors  Lake  will  enable  us  to 
devote  Federal  funds  to  appropriately 
marking  this  area. 

Comment  34:  Peer  review  comments 
stated  that  the  proposed  rule  in  the  St. 
Johns  River  will  be  easier  to  post  than 
the  existing  configuration,  which  is 
beneficial  because  better  signage 
translates  to  better  compliance  and 
better  protection. 

Response  34:  We  concur  with  the 
reviewer  and  believe  that  the  final  rule, 
which  is  modified  slightly  fitjm  the 
proposed  rule,  will  allow  us  to 
effectively  post  the  new  Federal 
manatee  protection  areas  in  the  lower 
St.  Johns  River.  We  note  that  the 
existing  signage  in  this  portion  of  the 
river  is  inadequate. 

Comment  35:  Peer  review  comments 
cautioned  us  not  to  assume  that  manatee 
deaths  in  the  St.  Johns  River  occurred  at 
the  location  where  the  carcasses  were 
recovered,  as  implied  in  the  proposed 
rule  (68  FR  16608).  Often  it  is  not 
known  where  the  death  occurred,  rather 
it  is  known  where  the  carcass  was 
recovered. 

Response  35:  We  agree.  The  language 
in  the  final  rule  has  been  changed  to 
avoid  giving  this  impression,  which  was 
not  intended. 

Conmient  36:  One  commentor 
assumed  that,  since  Duval  Coimty  was 
designated  as  an  "Area  of  Inadequate 
Protection"  under  the  Service's  final 
interim  strategy  for  section  7 
consultation,  the  waters  of  the  County 
would  be  one  of  the  highest  priorities 
for  refuge  status. 

Response  36:  In  response  to  the 
commentor,  we  wish  to  clarify  that  the 
reach  of  the  St.  Johns  River  within 
Duval  Coimty  considered  to  be  an  "Area 
of  Inadequate  Protection"  (AIP)  was  not 
designated  as  such  due  to  inappropriate 
design  of  the  existing  zones,  but  rather 
because  we  believe  the  signage  of  the 
existing  zones  to  be  inadequate.  In  some 
areas  of  the  Duval/Clay/St.  Johns 
County  portion  of  the  St.  Johns  River, 
inadequate  signage  also  resulted  in  a 
reduced  ability  to  enforce  the  zones.  We 
did  not  consider  this  area  to  be  as  high 
a  priority  as  actions  taken  in  previous 
rulemakings.  Our  final  designation  will 
enable  us  to  correct  the  signage 
deficiency. 


Comment  37:  One  commentor  stated 
that  the  submerged  aquatic  vegetation  in 
the  main  stem  of  the  St.  Johns  River 
extends  approximately  900  feet  from  the 
shoreline  and  states  further  that  this 
distance  is  variable.  The  commentor 
believed  that  the  proposed  shoreline 
buffer  will  improve  manatee  protection 
by  expanding  it  and  creating 
consistency.  The  commentor  claimed 
this  expansipn  "from  300  to  1,000  feet 
will  only  increase  boater  travel  time  by 
1.6  minutes." 

Response  37:  We  believe  that  our  final 
designation,  which  designates  a  slow 
speed  shoreline  buffer  extending  a 
minimum  of  213  meters  (700  feet)  and 
a  maximum  of  305  meters  (1,000  feet), 
encompasses  the  area  most  used  by 
manatees  and  will  have  limited  adverse 
effects  on  boater  use  of  the  St.  Johns 
River. 

Comment  38:  With  reference  to  the 
Halifax  Creek  from  the  Flagler/Volusia 
County  line  to  Channel  Marker  "9," 
peer  review  comments  stated  that 
manatees  use  this  area  as  a  travel 
corridor  and  have  little  room  to  navigate 
around  boat  traffic  within  or  outside  of 
the  channel  in  this  narrow,  constrained 
northern  stretch  of  the  river.  These 
factors  support  the  proposed  rule. 

Response  38:  We  agree. 

Comment  39:  With  reference  to  the 
Halifax  River  from  Channel  Marker  "9" 
to  the  Granada  Bridge,  peer  review 
comments  stated  that  the  proposed  rule 
improves  the  existing  zones  without 
substantial  changes.  Extension  of  the 
shoreline  buffers  should  increase 
protection  of  manatees  without 
interfering  with  watercraft  traffic. 

Response  39:  Manatees  exhibit  a 
general  tendency  to  utilize  the 
nearshore  waters  preferentially 
throughout  their  range.  As  such, 
establishment  of  slow  speed  shoreline 
buffers  is  often  an  effective  strategy  for 
minimizing  collisions  between 
manatees  and  watercraft.  However,  any 
given  manatee  may  deviate  from  this 
pattern  at  any  time  and  wander  farther 
from  shore  than  "normal."  Therefore, 
wider  buffers  would  always  be 
considered  to  be  most  protective  of 
manatees  if  no  other  factors  were 
considered. 

With  respect  to  the  Halifax  river, 
subsequent  to  publishing  the  proposed 
rule,  we  conducted  a  more  detailed 
analysis  of  this  area  and  determined  that 
the  river  is  approximately  2,000  feet 
wide  over  most  of  its  length.  The 
practical  effect  of  our  proposed  rule  (a 
1 ,000-foot  shoreline  buffer)  would  have 
been  to  make  the  river  slow  speed 
outside  the  ICW  channel.  In  areas  where 
the  river  is  somewhat  wider  than  2,000 
feet,  the  proposed  rule  would  have 
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created  unregulated  "pockets"  that 
would  have  been  difficult  or  impossible 
to  regxUate,  and  would  have  been  of  no 
practical  use  to  boaters.  While  our 
stated  intent  kn  proposing  a  1,000-foot 
shoreline  buffer  was,  in  part,  to  make 
the  regulations  in  this  area  more 
,  understandable  and  enforceable,  the 
proposed  nils  would  have  actually  had 
the  opposite  effect  by  creating  the 
unregulated  *' pockets"  discussed  above, 
thereby  potebUally  compromising 
manatee  prol  ection  instead  of  enhancing 
it.  Additiona  lly,  the  FWCC  noted  that 
manatee  use  data  for  this  portion  of 
Volusia  Coui  ity  are  limited  and  dated. 
We  agree  ant  further  note  that  the 
limited  avail  ible  data  do  not  support 
the  need  for  i  "slow-speed  outside  the 
channel"  designation.  We  have, 
therefore,  coi  icluded  that  establishment 
of  a  1 ,000-fo(  it  shoreline  buffer  is  not 
prudent. 

Subsequen  t  to  the  publication  of  the 
proposed  ml  3,  we  also  examined 
possible  altei  natives  for  expanding  the 
shoreline  bu:  fers  to  some  other  distance 
from  shorelii  le.  As  stated  previously, 
wider  buffers  are  generally  more 
protective,  sd  expansion  of  the  existing 
300-foot  buff  jr  to  some  greater  distance 
would  argual  ily  improve  manatee 
protection.  A  s  indicated  above,  the 
widest  possil  lie  buffer  for  the  Halifax 
River  would  lave  been  1 ,000  feet  (as 
proposed),  oi  slow  speed  outside  the 
channel  for  a  11  practical  piuposes, 
which  was  d  }termined  to  be 
unwarranted  Additionally,  the  quality 
of  the  availat  le  data  is  such  that  we 
cannot  concl  ide  that  substantial 
evidence  sup  ports  expansion  of  the 
shoreline  bu:  fer  to  some^iNillBice  othac 
than  the  curr  ;ntly  designated  300  feet. 
In  other  wort  s,  we  conclude  that  the 
selection  of  s  Dme  other  width  for  the 
shoreline  bu:  fer  would  be  arbitrary.  We 
support  the  I  WCC's  ongoing  efforts  to 
collect  additi  onal  data  regarding 
manatee  dist  ibution  and  habitat  use  in 
this  area,  in  ( irder  to  provide  for  better 
informed  dec  ision-making. , 

Comment  ■  \0:  With  reference  to  the 
Tomoka  Rive  r  upstream  of  U.S.  1,  peer 
review  comn  lents  noted  that  manatee 
sightings  occ  iir  throughout  the  river  and 
sightings  of  nanatee  calves  coupled 
with  perinati  1  carcasses  close  to  1-95 
indicate  the  :  mportance  of  this  section 
as  a  nurser\'  irea.  The  continuation  of 
the  slow  spe<  td  designation  to  1-95  is 
justified.  Another  peer  reviewer  noted 
that  eliminat  ing  the  25-mph  status  in 
narrow  watei  ways  such  as  the  Tomoka 
River  and  Sp  nice  Creek  is  appropriate 
for  areas  wh(  re  manatee  activity  is  well 
documented  tiecause  the  entire 
waterway  caji  function  as  a  channel, 
with  boats  tr  iveling  at  high  speeds 


along  the  entire  width.  Fiuther,  in- 
channel  and  out-of-chaiuiel 
designations  in  narrow  waterways 
present  a  problem  for  law  enforcement 
because  it  may  be  difficult  to 
distinguish  whether  the  vessel  is  in  or 
out  of  the  channel.  There  are  also 
obvious  human  safety  benefits  to 
slowing  watercraft  down  in  narrow 
waterways.  This  peer  reviewer  also 
noted  that,  while  there  are  differences  in 
the  established  definitions  of  "idle"  and 
''slow"  speed  zones,  in  the  reviewer's 
experience,  there  is  little  practical 
difference  between  boats  traveling  at 
idle  versus  slow  speed.  Such  differences 
between  the  two  designations  are 
difficult  to  enforce  and  may  not  provide 
a  significantly  different  level  of 
protection  for  manatees.  The  reviewer 
recommends  the  designation  of  more 
enforceable,  consistent  slow  speed 
zones  throughout  the  length  of  this 
river.  The  FWCC  noted  that  the  Tomoka 
River  and  its  tributaries  are  known 
calving  and  nursing  areas  for  manatees, 
so  it  is  appropriate  to  consider  extra 
protection  in  this  system.  However,  they 
recommended  that  we  defer  Federal 
designation  pending  completion  of  their 
reevaluation  of  the  zones  in  Volusia 
County,  and  stated  that  their  review 
wo'old  consider  whether  speed  zone 
designations  in  this  area  should  he 
seasonal.  Another  commentor  noted  that 
manatee  carcasses  have  been  discovered 
from  the  Tomoka  River  in  every  month 
except  February. 

Response  40:  Given  the  narrow 
configuration  of  the  river,  documented 
high  seasonal  use  by  manatees,  and 
demonstrated  watercraft-related 
mortality  in  this  river,  we  have 
concluded  that  it  is  appropriate  to  take 
Federal  action  at  this  time  to  eliminate 
the  25-mph  zone  between  Alligator 
Island  and  the  1-95  Bridge  on  a  seasonal 
basis.  We  agree  with  the  peer  reviewer 
that  a  consistent  designation  throughout 
the  length  of  the  Tomoka  River  would 
be  preferable.  However,  we  do  not  have 
the  authority  to  undo  more  restrictive 
existing  regulations,  such  as  the  existing 
idle  speed  and  year-roimd  zones.  Except 
for  the  portion  of  the  Tomoka  River 
where  we  are  implementing  a  Federal 
seasonal  slow  speed  zone,  we  believe 
the  existing  zones  in  the  river  to  be 
adequate  and  possibly  more  restrictive 
than  necessary  given  the  seasonality  of 
manatee  use.  We  decided  not  to  overlay 
the  existing  zones  with  Federal 
designations  over  most  of  the  river  in 
order  to  avoid  hindering  State  efforts  to 
revise  these  zones  in  the  futiue.  We 
have  determined  that  seasonal 
designations  are  appropriate  for  this 
area.  While  manatee  carcasses  may  have 


been  recovered  throughout  the  year  in 
the  Tomoka  River,  it  is  important  to 
note  that  no  watercraft-related 
mortalities  have  been  recorded  diuing 
winter  months.  Carcasses  found  in 
winter  months  are  more  likely  related  to 
cold  stress  as  there  are  no  reliable  warm 
water  sources  in  the  Tomoka  River. 

Comment  41:  With  reference  to  the 
Halifax  River  at  the  Granada  Bridge, 
peer  review  comments  indicated  that, 
although  manatees  have  been  spotted  in 
this  area  during  aerial  surveys,  the 
sighting  data  do  not  justify  the 
establishment  of  a  year-round  slow 
speed  zone  in  this  area  for  manatee 
protection.  However,  the  proposed  rule 
may  be  warranted  based  on  other  issues, 
such  as  constrained  waterways  and/or 
boater  safety. 

Response  41:  We  believe  that  the 
presence  of  causeways  and  pilings 
associated  with  many  bridges  (including 
the  Granada  Bridge)  creates  a  funneling 
effect  for  both  watercraft  traffic  and 
manatees.  Therefore,  we  believe 
additional  protection  measures  are 
warranted  in  the  vicinity  of  such  bridges 
and  have  finalized  the  rule  as  proposed 
in  this  portion  of  the  Halifax  River. 

Comment  42:  With  reference  to  the 
Halifax  River  from  the  Granada  Bridge 
to  Seabreeze  Bridge,  peer  reviewer 
comments  noted  that,  although 
manatees  have  been  sighted  in  this  area, 
the  abimdance  does  not  appear  to  be  as 
great  as  in  other  regions.  However, 
manatees  moving  from  one  higher-use 
area  to  another  will  likely  move  through 
this  area  as  a  travel  corridor,  justifying 
the  need  for  some  protection.  Although 
no  empirical  data  support  the  benefits  of 
regulating  watercraft  speeds  at  25  mph 
versus  30  mph;  it  is  intuitive  that 
watercraft  traveling  at  higher  speeds 
afford  manatees  less  time  to  get  out  of 
the  way,  would  impact  a  manatee  with 
greater  force,  and  would  cause  more 
harm  than  those  at  lower  speeds.  The 
available  data  support  the  proposed  rule 
in  this  area.  The  FWCC  commented  that 
in  its  more  recent  rulemakings  the 
agency  has  consistently  used  25  mph  as 
the  "minimum  planing  speed"  for  most 
vessels. 

Response  42:  As  noted  above,  a  more 
detailed  analysis  of  this  area  subsequent 
to  publication  of  the  proposed  rule 
revealed  that  the  proposed  1 ,000-foot 
slow  speed  shoreline  buffers  are  not 
warranted.  With  reference  to 
establishing  a  25-mph  speed  limit 
outside  the  shoreline  biiffers,  we  believe 
that  this  action  will  enhance  manatee 
protection  by  making  the  regulations 
more  consistent  throughout  the  area, 
thereby  improving  compliance  by 
making  the  zones  easier  for  boaters  to 
understand. 
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Comment  43:  With  reference  to  the 
Halifax  River  from  the  Seabreeze  Bridge 
to  Chaimel  Marker  "40,"  peer  review 
comments  stated  that,  based  on  the 
recovery  of  perinatal  carcasses,  this  area 
may  be  an  important  nursery  area.  This 
may  not  be  the  best  location  for  the 
high-speed  watersports  area. 

Response  43:  We  concur  with  the 
reviewer's  interpretation  of  the  data. 
The  final  rule  consists  of  a  slow  speed 
zone  from  500  feet  north  to  500  feet 
south  of  the  Seabreeze  Bridge  and 
reduces  the  speed  in  the  Seabreeze 
watersports  area  to  slow  speed  to  be 
consistent  with  the  existing  speed  zone 
in  the  area.  Although  our  fmal  rule  for 
the  area  is  scaled  back  from  the 
proposed  rule  in  that  we  do  not  overlay 
the  entire  existing  zone  with  a  Federal 
slow  speed  zone,  we  believe  the  final 
rule  provides  improved  protection 
where  it  is  most  needed  (i.e.,  at  the 
pinch  point  created  by  the  bridge  and 
the  high-speed  watersports  area). 
Additionally,  we  conclude  that  the 
existing  designation  of  slow  speed 
(chaimel  included),  is  warranted 
through  this  section  of  the  river  because 
of  the  high  volume  of  boat  traffic  in  the 
Daytona  Beach  area. 

Comment  44:  With  reference  to  the 
Halifax  River  from  Channel  Marker  "40" 
to  the  Dimlawrton  Bridge,  peer  review 
comments  stated  that  the  proposed  rule 
improves  the  existing  zones  without 
substantial  changes.  Extension  of  the 
shoreline  buffers  should  increase 
protection  of  manatees  without 
interfering  with  watercraft  traffic.  ^ 
Manatees  often  rest,  feed,  mill,  and 
socialize  in  waters  less  than  6  feet  deep, 
not  just  within  300  feet  of  shore.  The 
proposal  eliminates  a  second  high-speed 
watersports  2irea.  Although  this  area 
appears  to  be  a  travel  corridor  for 
manatees,  and  carcasses  of  manatees 
killed  by  watercraft  have  been  recovered 
from  the  area,  this  high-speed  area 
appears  to  be  in  a  "less  egregious"  area 
than  the  high-speed  area  near  the 
Seabreeze  Bridge,  based  on  the  data. 

Response  44:  See  the  response  to 
comment  39  regarding  shoreline  buffers, 
and  the  response  to  comment  41 
regarding  constricted  areas  near  bridges. 

Comment  45:  With  reference  to  the 
Halifax  River  north  and  south  of  the 
Dimlawton  Bridge,  peer  review 
comments  noted  that,  although 
manatees  have  been  sighted  in  this  area 
during  aerial  surveys  and  manatee 
carcasses  attributed  to  watercraft 
collisions  have  been  recovered  fttim  the 
area,  the  reviewer  does  not  believe  that 
those  data  justify  the  establishment  of  a 
year-rouiid  slow  speed  zone  in  this  area 
for  manatee  protection.  However,  the 
proposed  rule  may  be  warranted  based 


on  other  issues,  such  as  constrained 
waterways  and/or  boater  safety. 

Response  45:  See  response  to 
comment  41. 

Comment  46:  With  reference  to  the 
Halifax  River  from  south  of  the 
Dunlawton  Bridge  to  Ponce  Inlet,  peer 
review  comments  stated  that  the 
proposed  rule  improves  the  existing 
zones  without  substantial  changes. 
Extension  of  the  shoreline  buffers 
should  increase  protection  of  manatees 
without  interfering  with  watercraft 
traffic.  Manatees  often  rest,  feed,  mill, 
and  socialize  in  waters  less  than  6  feet 
deep,  not  just  within  300  feet  of  shore. 
The  change  from  30  mph  to  25  mph 
intuitively  improves  manatee 
protection,  but  the  reviewer  knows  of  no 
empfrical  data  to  support  it.  The 
proposed  rule  will  increase  the 
uniformity  of  the  regulations,  which 
should  improve  boater  comprehension 
of  and  compliance  with  the  manatee 
protection  zones. 

Response  46:  There  is  a  wide  variety 
of  existing  speed  zones  in  this  area  that 
we  believe  to  be  unnecessarily 
complicated  and  confusing.  Our 
proposed  rule  would  have  simplified 
the  speed  zones  to  a  degree,  by 
eliminating  the  30  mph  designation,  and 
would  have  improved  manatee 
protection  somewhat  in  this  area,  but 
would  not  have  improved  the  logistical 
situation  enough  to  significantly  reduce 
or  eliminate  boater  confusion  and 
increase  compliance.  We  do  not  have 
the  ability  to  substantially  modify  the 
existing  zones  in  this  area  unilaterally 
because  many  of  the  State-designated 
speed  zones  are  as  restrictive  as  the 
proposed  rule  and  we  do  not  have  the 
authority  to  impose  regulations  that  are 
less  restrictive  than  existing  State  rules. 
Simplifying  these  zones  would 
necessarily  need  to  be  done  by  the 
FWCC.  The  FWCC  stated  in  its 
comments  that  the  agency  is  collecting 
additional  data  on  manatee  distribution 
in  Volusia  County  for  the  purpose  of 
reevaluating  the  existing  speed  zones. 
Because  we  do  not  want  to  hinder  the 
State's  efforts  to  improve  the  existing 
zones,  we  have  decided  not  to  designate 
this  area  at  this  time  beyond  reducing 
the  maximum  allowable  speed,  outside 
of  existing  slow  speed  zones,  fit)m  30    , 
mph  to  25  mph.  ^ 

Comment  47:  One  peer  reviewer  was 
unclear  as  to  why  the  Ponce  Inlet  has  a 
proposed  speed  limit  of  30  mph.  This 
speed  may  be  appropriate  if  it  has  been 
determined  that  30  mph  is  necessary  to 
navigate  through  the  inlet,  or  it  is  a 
designated  watersports  area.  Otherwise, 
it  creates  confusion  for  boaters  to  have 
too  many  types  of  speed  zones. 


Response  47:  We  believe  the  existing 
State-designated  zone  in  the  Ponce  Inlet 
is  adequate  and  have,  therefore,  decided 
not  to  implement  Federal  regulations  in 
the  Ponce  Inlet  at  this  time.  Our 
proposed  rule  in  this  area  simply 
mirrored  the  existing  zone.  The  FWCC 
is  currently  collecting  additional  data 
regarding  manatee  distribution  in  this 
area,  and  we  concluded  that,  in  the 
absence  of  such  information,  we  did  not 
have  a  solid  basis  for  action  at  this  time. 
Additionally,  Federal  designation  could 
possibly  hinder  State  efforts  to  modify 
the  speed  zones  in  this  area,  should 
updated  information  warrant  such 
action. 

Comment  48:  With  reference  to  the 
Live  Oak  Point  to  Channel  Marker  "2," 
peer  review  comments  noted  that 
manatee  sightings  in  this  area  are  more 
frequent  than  in  other  nearby  areas; 
therefore,  the  proposed  rule  is 
supported  by  the  available  data. 

Response  48:  We  concur  with  the 
reviewer's  interpretation  of  the  data. 
However,  the  proposed  rule  would  have 
simply  resulted  in  the  federalization  of 
the  existing  State-designated  zones.  For 
this  final  rule,  we  believe  that  it  is  not 
necessary  to  overlay  the  existing  zones 
that  appear  to  be  appropriately  designed 
and  signed.  Therefore,  we  will  not 
proceed  with  designating  this  area  at 
this  time. 

Comment  49:  With  reference  to  the 
ICW  from  Redland  Canal  to  the  AlA 
Bridge,  peer  review  comments  noted 
that  manatee  sightings  in  the  area  just 
south  of  the  Ponce  Inlet  are  more 
frequent  than  in  other  nearby  areas,  and 
these  sightings  are  probably  why  the 
area  is  currently  designated  as  slow 
speed.  The  existing  30-mph  stretch 
occurs  in  an  area  where  manatee 
sightings  have  occurred.  The  data 
support  the  proposed  designation  of  the 
area  to  slow  speed. 

Response  49:  We  agree. 

Comment  50:  Some  commentors 
strongly  suggested  that  the  Service 
maintain  at  least  a  25-mph  channel  at 
New  Smyrna. 

Response  50:  We  carefully  considered 
this  comment  in  light  of  the  increased 
travel  time  that  would  result  from  qui 
proposed  designation.  However,  in  light 
of  the  available  information,  we  have 
concluded  that  slow  speed  designation 
in  this  area  should  include  the  channel 
in  order  to  effectively  improve  manatee 
protection  in  this  area. 

Comment  51 :  One  peer  reviewer 
stated  that  the  proposed  rule  in  the 
Halifax  and  Tomoka  Rivers  will  be 
easier  to  post  than  the  existing 
configuration,  which  is  beneficial 
because  better  signage  translates  to 
better  compliance  and  better  protection. 


I 
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Response  5  :  We  agree. 

Comment  5.  ?;  One  cominentor  claims 
that  the  propo  sed  zones  in  the  Halifax 
River  will  hel )  improve  boater 
compliance  b]  ■  reducing  the  complex 
mosaic  of  diff  (rent  zones  without 
indicating  hoi  i^  the  proposed  zones 
would  be  mor  3  understandable  than  the 
existing  zones 

Response  5J ';  Based  on  our  analysis 
and  informati(  )n  provided  by  Volusia 
County,  we  ha  ve  detennined  that 
aspects  of  our  proposed  zones  would 
have  actually  >  :reated  additional 
confusion,  wh  ile  eliminating  very  little 
(see  Response  39).  Our  final 
designations  p  rovide  for  some 
simplification  of  the  regulations  in  this 
area;  further  iitiprovements  are 
dependent  onjstate  action.  We  have 
attempted  to  qesign  our  manatee 
protection  arei  is  to  avoid  hindering 
future  State  actions,  while  ensuring 
appropriate  pi  otection  for  manatees. 

Comment  5. ':  One  commentor  stated 
that  the  Servic  e  has  previously 
designated  both  refuges  and  sanctuaries 
in  areas  withojjt  documented  mortality; 
therefore,  these  proposed  refuges  are 
fully  justifted.J 

Response  53:  Manatee  protection  area 
designations  serve  different  purposes  in 
different  areas!  The  previously 
designated  protection  areas  to  which  the 
commentor  is  referring  were  located  at 
and  around  warm  water  sites  where  take 
by  harassmenc  was  the  primary  concern. 
By  contrast,  the  proposed  regulations 
are  not  specifically  designed  to  provide 
additional  protection  at  warm  water 
sites,  except  in  a  small  portion  of  the 
upstream  extent  of  the  Caloosahatchee 
River-San  Carfcs  Bay  Manatee  Refuge 
(i.e.,  in  the  vicinity  of  the  Seaboard 
^oSftTine  Railioad  trestle  to  the 
Beautiful  Island  area).  There  are,  in  fact, 
no  warm  watei  aggregation  sites  within 
either  the  Low  3r  St.  Johns  River 
Manatee  Refuge  or  the  Halifax  and 
Tomoka  Riveri  Manatee  Refuge.  Rather, 
the  purpose  of  the  proposed  refuges, 
which  establis  i  slow  speed  zones,  is  to 
minimize  the  i  isk  of  high-speed 
collisions  betv  een  watercraft  and 
manatees  in  ar  sas  where  collisions  are 
likely  to  occur 

Comment  5-j ;  We  received  two 
comments  reg<  rding  the  effects  of  the 
proposed  regu  ations  on  seaplane ' 
operations.  Bo  Ji  recommended  that 
seaplanes  in  g(  meral  should  be  excluded 
from  regulatioi  j  under  the  rules,  and  one 
identified  a  seaplane  operation  that 
would  be  seve:  ely  affected  by  the 
proposed  spee  1  restrictions  on  the 
Caloosahatche }  River. 

Response  54 :  According  to  our 
regulations  thd  terms  "Water  vehicle, 
watercraft,  anc  vessel"  are  defined  to 


include,  but  are  not  limited  to,  "boats 
(whether  powered  by  engine,  wind,  or 
other  means),  ships  (whether  powered 
by  engine,  wind,  or  other  means), 
barges,  surfboards,  personal  watercraft, 
water  skis,  or  any  other  device  or 
mechanism  the  primary  or  an  incidental 
purpose  of  which  is  locomotion  on,  or 
across,  or  underneath  the  surface  of  the 
water."  This  definition  is  sufficiently 
broad  to  include  seaplanes,  and  the  25- 
mph  speed  limit  on  the  Caloosahatchee 
River  would  effectively  preclude  the  use 
of  seaplanes  in  this  area.  After 
reviewing  the  information  provided 
during  the  public  comment  period  we 
have  concluded  that  the  seaplane 
business  currently  operating  on  the 
Caloosahatchee  River  poses  an 
insignificant  and  discountable  threat  to 
manatees.  Based  on  information 
provided  during  the  public  comment 
period,  the  seaplanes  operating  at  this 
location  take  ofi  and  land  in  the  middle 
of  the  river,  well  outside  the  existing 
0.25  mile  buffer  zones.  This  portion  of 
the  river  does  not  receive  significant 
manatee  use,  based  on  review  of  aerial 
survey  and  telemetry  data.  Dming  take- 
off and  landing,  the  seaplanes  are 
operating  at  speeds  in  excess  of  25  mph 
for  no  more  than  a  few  seconds  over  a 
distance  of  approximately  1,500  feet. 
Given  the  location  on  the  river  and  the 
short  distance  involved,  it  is 
exceedingly  unlikely  that  seaplanes 
would  encoimter  manatees  while  taking 
off  and  landing. 

By  definition,  a  manatee  refuge  is  an 
area  in  which  "certain"  waterbome 
activities  are  restricted  to  prevent  the 
tciking  of  one  or  more  manatees.  For  the 
portion  of  the  Caloosahatchee  River-San 
Carlos  Bay  Refuge  between  the 
Caloosahatchee  River  Bridge  and  the 
Cape  Coral  Bridge  (the  area  currently 
utilized  by  seaplanes),  we  have 
concluded  that  the  waterbome  activities 
to  be  regulated  per  this  ride  need  not 
include  seaplanes.  As  such,  the  final 
rule  has  been  modified  to  state  that  in 
this  portion  of  the  Caloosahatchee  River 
all  watercraft,  except  seaplanes,  are 
required  to  operate  at  speeds  less  than 
25  mph.  As  far  as  we  know,  no  other 
seaplane  operations  would  be  affected 
by  these  regulations,  so  we  are  not 
adopting  a  broader  exclusion  for 
seaplanes  at  this  time. 

Comment  55:  One  peer  reviewer 
commented  that,  based  on  boat  surveys 
he  conducted  in  the  Caloosahatchee 
River,  it  appears  that  the  proposed  rule 
should  not  have  a  significant  impact  on 
the  majority  of  boaters  using  this  river 
because — (1)  The  Caloosahatchee  River 
functions  as  a  boating  corridor  as 
opposed  to  a  destination  (i.e.,  it  is  used 
as  a  pathway  to  and  from  other  boating 


destinations);  (2)  the  majority  of  boat 
traflSc  remains  within  or  near  the 
Intracoastal  Waterway  when  traveling 
through  the  river;  and  (3)  speedgtin 
studies  conducted  in  the  river  prior  to 
a  numerical  speed  regidation 
demonstrated  that  the  average  vessel 
speed  was  24.33  mph.  Similar  speedgun 
results  have  been  found  in  other  areas. 
Many  of  the  public  comments,  however, 
expressed  concern  that  the  proposed 
rule  would  concentrate  boat  traffic 
within  the  navigation  channel,  thereby 
compromising  boater  safety. 

Response  55:  The  available  research 
on  boating  activity  in  this  area  (as 
summarized  in  the  reviewers' 
comments)  appears  to  indicate  that 
threats  to  boater  safety  are  more 
perceived  than  actual.  Nonetheless, 
these  perceptions  are  strong  among  local 
boaters  and  would  clearly  undermine 
public  support  for  the  proposed  speed 
zones,  thereby  compromising 
compliance  and  ultimately  the 
effectiveness  of  the  regulation. 
Additionally,  we  have  determined  that 
the  configiu^tion  of  the  proposed  rule 
lacks  a  solid  biological  basis  (see 
Response  25).  As  such,  we  have 
modified  the  final  rule  to  better  reflect  - 
the  best  available  information  regarding 
manatee  use  of  this  river,  which  will 
have  the  additional  benefit  of  assuaging 
boater  concerns  for  safety. 

Comment  56:  Many  commentors 
believe  that  the  economic  impacts  of  the 
rule  are  underestimated.  In  particular, 
several  commentors  believe  that  the  rule 
fails  to  properly  analyze  the  full  range 
of  businesses  that  will  be  affected  or  the 
cumulative  effect  of  reduced  boating  in 
Florida  resulting  from  slower  speed 
zones.  Some  conunentors  stated  that  the 
proposed  rule  does  not  adequately 
address  how  the  restrictions  will  affect 
the  dock  bwlding  industry,  restaiuants, 
hotels,  and  marinas.  Other  commentors 
indicated  that  businesses  dependent  on 
water  access  or  transportation,  such  as 
commercial  fishing,  waterfront 
restaiurants,  and  fishing  guides,  would 
be  severely  impacted  and  may  no  longer 
be  economically  viable.  One  commentor 
believes  all  service  industries  on  the 
Caloosahatchee  River  woidd  be  affected. 
One  commentor  believes  that  the 
economic  impact  on  commercial  fishing 
is  dismissed  in  the  analysis.  Another 
commentor  noted  that  recreational 
fishing  trips  will  be  affected. 

Response  56:  The  discussion  in  the 
proposed  rule  assesses  in  a  qualitative 
manner  the  economic  effects  of  the  rule 
to  determine  if  it  would  have  a 
significant  economic  effect.  In  order  to 
make  this  determination,  we  examined 
the  categories  of  impact  that  are  likely 
to  have  minor  impact  and  focused  on 
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activities  that  are  likely  to  inctn  the 
greatest  economic  impacts.  In  particular, 
the  analysis  focuses  on  recreational  and 
commercial  boating  activities  likely  to 
be  affected  by  the  rule.  We  believe  that 
the  rule  will  lead  to  changes  in 
recreational  activities  based  on 
increased  travel  time  and  may  cause 
some  consumers  to  forgo  some 
activities.  The  economic  impacts 
associated  with  these  changes  are  above- 
and-beyond  those  associated  with  the 
system  of  State-designated  manatee 
protection  areas  already  in  place  in  each 
of  the  manatee  refuges  established  in 
this  rule.  For  example,  some  impacts 
associated  with  manatee  protection 
areas  in  the  Caloosahatchee  River  are 
afready  occurring  because  of  existing 
slow  speed  zones  implemented  by  the 
State  beginning  in  1979.  The  economic 
impacts  of  this  rule  are  related  oidy  to 
the  inconvenience  of  travel  time  that  is 
additional  to  these  existing  slow  speed 
zones.  We  do  not  expect  that  changes  in 
consumer  activity  related  to  these 
additioncd  speed  zones  would  result  in 
significant  economic  impacts.  Moreover, 
based  on  further  review  by  the  Service 
and  in  response  to  various  comments, 
the  extent  of  the  speed  zone  restrictions 
initially  proposed  has  been  reduced  in 
the  final  rule.  Therefore,  we  continue  to 
believe  that  the  economic  impact  of  the 
speed  zones  in  the  final  rule  will  not  be 
significant  (i.e.,  over  $100  million 
aimually). 

We  consider  oidy  economic  impacts 
associated  with  this  rule.  Comments 
that  discuss  the  overall  contribution  of 
industries  in  general  do  not  describe  the 
effects  of  this  proposed  rule  specifically. 
In  addition,  the  analysis  estimates 
impacts  on  a  broad  geographic  area. 
Conmients  that  provide  information  on 
the  impacts  to  specific  sites  that  caimot 
be  generalized  to  the  broad  geographic 
area  are  not  able  to  be  incorporated  into 
the  current  analysis. 

Comment  57:  One  commentor  noted 
that  popular  activities  such  as  water 
skiing  and  wakeboarding  will  not  be 
possible  along  the  entire  length  of  the 
Caloosahatchee  River. 

Response  57:  The  analysis 
acknowledges  that  some  recreationists 
may  have  to  travel  farther  to  participate 
in  certain  activities  or  may  choose  to 
forgo  some  activities.  However,  the 
speed  zone  restrictions  imposed  by  the 
rule  do  not  preclude  participation  in 
any  recreational  activities.  Further, 
based  on  Caloosahatchee  River  data,  the 
major  use  of  the  river  is  for  travel  and 
not  waterskiing  or  wakeboarding 
(Gorzelany,  1998).  Thus,  it  is  unlikely 
that  including  the  number  of  forgone 
waterskiing  and  wakeboarding  trips 
resulting  from  the  rule  woidd  result  in 


a  determination  of  significant  economic 
impact.  Moreover,  based  on  further 
review  by  the  Service  and  in  response 
to  various  comments,  the  speed  zone 
restrictions  initially  proposed  for  the 
Caloosahatchee  River  and  San  Carlos 
Bay  have  been  reduced  in  the  final  nde. 
Therefore,  the  number  of  forgone 
waterskiing  and  wakeboarding  trips  are 
expected  to  be  minimal,  and  we 
continue  to  believe  that  the  economic 
impact  of  the  speed  zones  in  the  final 
rule  will  not  be  significant. 

Comment  58:  One  commentor  stated 
that  Clay  County  is  unlikely  to 
experience  any  benefits  due  to  an 
increase  in  tourism  related  to  manatee 
viewing  because  of  the  shallow  and/or 
brackish  nature  of  the  water. 

Response  58:  While  the  brackish 
nature  of  Doctors  Lake  and  the  shallow 
waters  of  St.  Johns  River  do  not  lend 
themselves  to  manatee  viewing  as  well 
as  clear,  deep  water,  there  are  ciurenUy 
manatee  viewing  points  in  these  areas 
within  the  proposed  designated  manatee 
protection  areas.  Economic  benefits 
related  to  increased  tourism  resulting 
from  increased  manatee  protections 
afforded  by  this  rule  are  indeed 
expected  to  be  small,  if  any  occur.  The 
rule  does  not  attempt  to  quantify  these 
benefits,  or  to  assign  them  to  a 
particular  area;  however,  we  believe  that 
such  benefits  may  occiu'  as  a  result  of 
this  rule. 

Comment  59:  One  commentor  stated 
that  consumer  surplus  is  not  defined  in 
the  proposed  rule. 

Response  59:  Consumer  surplus  is  an 
economic  measure  based  on  the 
principle  that  some  consumers  benefit 
at  current  prices  because  they  are  able 
to  purchase  goods  and  services  at  a 
price  that  is  less  than  their  total 
willingness  to  pay  for  the  good.  For 
example,  boaters  may  incur  consvuner 
smplus  benefits  when  they  can  drive  at 
faster  speeds  on  the  water  because  their 
enjoyment  of  the  boating  experience 
increases.  Due  to  lack  of  available  data, 
the  Service  did  not  quantify  the  net 
change  in  consumer  surplus  resulting 
from  this  rule. 

Comment  60:  One  commentor 
believes  that  it  is  incumbent  upon  the 
Service  to  perform  a  cost-benefit 
analysis  in  order  to  determine  whether 
the  economic  impact  of  the  rule  is  over 
$100  miUion. 

Response  60:  Agencies  should  assess 
the  potential  costs  and  benefits  of 
significant  regulatory  actions. 
Accordingly,  the  Service  has  performed 
a  preliminary  economic  analysis  and 
determined  that  the  economic  impact  of 
designating  three  additional  manatee 
protection  areas  will  not  be  significant 
[i.e.,  over  $100  million  annually). 


However,  a  qualitative  discussion  of  the 
likely  costs  and  benefits  is  found  in  the 
Required  Determinations  section  of  the 
preamble.  As  was  noted  in  the  proposed 
nde,  and  supported  by  statements  of 
several  commentors,  existing  manatee 
protection  regulations  in  the  affected 
areas  are  already  extensive.  Based  on 
further  review  by  the  Service  and  in 
response  to  various  comments,  the 
speed  zone  restrictions  proposed  have 
been  reduced  in  the  final  rule. 
Therefore,  we  continue  to  believe  that 
the  economic  impact  of  the  speed  zones 
in  the  final  rule  will  not  be  significant 

Comment  61 :  A  number  of 
commentors  were  concerned  that  the 
proposed  rule  would  affect  property 
owners'  ability  to  build  docks  on  their 
property. 

Response  61 :  This  rule  establishes 
three  manatee  protection  areas.  In  so 
doing,  we  are  regulating  the  speed  at 
which  boats  can  travel  in  certain  waters 
in  five  counties  in  Florida.  This  rule  in 
no  way  affects  property  owners'  ability 
to  build  a  dock  on  their  property.  The 
Service  considers  it  unlikely  that 
property  owners  would  choose  not  to 
build  a  dock  on  their  property  as  a 
result  of  this  rule. 

Comment  62:  A  number  of 
commentors  were  concerned  that  the 
proposed  rule  would  negatively  affect 
property  values.  In  addition,  one 
commentor  noted  that,  despite  the 
introduction  of  slow  speed  zones  in  the 
Tomoka  and  Halifax  Rivers,  property 
values  have  continued  to  increase. 
Several  commentors  believe  that 
property  values  will  increase  as  a  residt 
of  the  rule.  Another  commentor  noted 
that  property  values  on  Doctors  Lake 
have  risen  considerably  over  the  past  10 
years  during  which  time  slow  speed 
zones  have  been  established  in  the  lake. 
Another  commentor  stated  that  the 
impact  of  the  rule  could  be  greater  than 
$100  million  based  on  the  belief  that  the 
rule  could  cause  200  people  each  to 
decide  not  to  spend  $500,000  on  a  home 
in  Cape  Coral  because  of  the  rule. 

Response  62:  We  determined  the 
economic  impact  of  the  proposed  rule 
by  considering  the  net  effect  of  the  rule 
on  the  housing  market.  The  analysis  is 
not  based  on  a  single  site-specific  study. 
However,  we  do  believe  that  more 
information  is  needed  to  better 
imderstand  the  impact  of  manatee 
protection  areas  on  property  values  in 
specific  areas.  Given  the  timeframe  of 
the  analysis,  performing  primary 
research  such  as  an  original  study  of 
property  values  is  not  feasible. 

Comment  63:  One  commentor  stated 
that  our  analysis  was  based  on  the  Bell 
and  McLean  (1997)  study,  which  they 
believe  is  suspect  and  out-of-date. 
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Response  6  i:  There  is  very  little 
published  inf  )rmatioD  available 
regarding  the  impact  of  slow  speed 
zones  on  proj  arty  values.  We  believe 
that  more  information  is  needed  to 
better  understand  the  impact  of  manatee 
protection  are  as  on  property  values  in 
specific  areas  Given  the  timeframe  of 
the  analysis,  jierforming  primary 
research,  suci  as  an  original  study  of 
property  valu  js,  was  not  feasible.  The 
study  by  Bell  uid  McLean  appears  to  be 
one  of  the  fevt  studies  and  the  most 
recent  study  addressing  this  issue. 

Comment  6 1:  Several  conmientors 
suggested  thai  tax  revenues  from  a  loss 
in  property  va  lues  could  be  negatively 
impacted  by  t  le  rule.  That  is,  property 
value  reductic  ns  in  an  area  may  lead  to 
lower  real  esti  ite  and  other  tax  revenues. 

Response  6f:  While  some  existing 
properties  ma^  realize  a  gain  in  value 
(thereby  genei  ating  greater  tax 
revenues),  other  properties  may 
experience  a  1  oss  in  value  (thereby 
reducing  tax  revenues).  Given  the  lack 
of  data,  it  is  d  fficult  to  know  the 
magnitude  of  his  overall  effect, 
riowever,  the  3ell  and  McLean  (1997) 
study  suggest!  that  property  values  may 
increase  with  slow  speed  zone 
implementatii  >n,  which  would  lead  to 
increased  tax  -evenue.  However,  given 
the  timeframe  of  the  analysis, 
performing  th  ;  primary  research  to 
determine  the  overall  effect  was  not 
feasible. 

Comment  6  i:  One  commentor 
believes  the  n  le  to  be  a  major  rule  (will 
have  an  annu<  1  impact  of  more  than 
$100  million  (  n  the  economy),  given 
that  it  threatens  the  recreation  of  1.4 
million  boateis  in  Florida  and  a  $15 
biUion  marine  industry  in  Florida. 

Response  6i  .•  It  appears  that  the 
commentor's  boater  and  marine 
industry  infor  nation  is  based  on  a  2001 
study  perform  ed  by  Thomas  J.  Murray 
and  Associate !  for  the  Marine  Industries 
Association  of  Florida,  titied  "Florida's 
Recreational  Marine  Industry — 
Economic  Impact  and  Growth  1980- 
2000"  (no  citation  was  provided).  This 
study  conducis  a  regional  economic 
impact  of  retail  sales  by  motorboat  and 
yacht  dealers  in  the  State  of  Florida 
(Revenue  Kina  Code  28).  The  analysis 
estimates  the  oirect,  indirect,  and 
induced  impacts  associated  with  this 
sector  to  caloilate  the  $14.1  billion 
economic  impect.  We  have  focused  on 
the  economic  impact  likely  resulting 
from  the  rule-»-those  impacts  associated 
with  a  reduction  in  marine  recreational 
and  commerc^  fishing  activities  due  to 
slow  speed  zobes.  Murray  et  al. 
measures  an  impact  not  associated  with 
the  proposed  fule;  thus,  these  impacts 


have  not  been  incorporated  into  the 
analysis. 

Comment  66:  The  Small  Business 
Administration's  Office  of  Advocacy 
(SBA-Advocacy)  recommends  that  the 
Service  complete  an  Initial  Regulatory 
Flexibility  Analysis. 

Response  66:  This  screening-level 
study  indicates  that  changes  to  existing 
speed  zones  would  affect  a  number  of 
small  entities,  but  the  economic  impacts 
would  not  be  to  a  substantial  niimber  of 
entities.  In  addition,  we  believe  that  the 
rule  would  not  have  a  significant 
economic  impact  on  these  affected 
entities.  Because  we  certify  that  this  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  an  Initial  Regulatory  Flexibility 
Analysis  is  not  required. 

Comment  67:  SBA-Advocacy 
recommends  that  the  Service  refine  its 
analysis  in  order  to  determine  whether 
a  substantial  number  of  small  entities 
will  be  significantly  affected  by  the  rule. 
In  particular,  SBA-Advocacy  suggests 
revising  the  analysis  to  focus 
exclusively  on  entities  affected  by  the 
rule. 

Response  67:  Based  on  a  review  of 
publicly  available  data  sources,  the  data 
that  would  be  needed  to  satisfy  SBA- 
Advocacy's  concerns  are  not  available. 
Alternative  analyses,  different  from  the 
one  described  in  the  proposed  rule, 
could  be  conducted;  however,  none  of 
these  analyses  woidd  be  able  to  produce 
the  level  of  detail  recommended  by 
SBA-Advocacy. 

Comment  68:  SBA-Advocacy  has 
indicated  that,  as  a  result  of  preliminary 
outreach  conducted,  a  substantial 
number  of  .small  entities  will  face 
significant  economic  impacts  from  the 
rule.  Affected  entities  identified 
generally  by  SBA-Advocacy  include 
charter  fishing  companies,  a  ferry 
company,  a  boat  builder,  harbor 
facilities,  restaurants,  marine 
construction  firms,  and  realtors.  SBA- 
Advocacy  recommended  that  the 
Service  conduct  outreach  to  affected 
small  entities  to  obtain  information  on 
the  potential  impacts  of  the  proposed 
rule  and  to  solicit  input  on  alternatives 
to  minimize  regulatory  burdens 
imposed  on  small  entities. 

Response  68:  While  we  agree  that 
there  is  the  potential  for  an  economic 
effect  on  a  number  of  small  entities  in 
the  affected  area,  information  on  the 
total  number  of  small  businesses  in  the 
affected  area  does  not  exist.  Conducting 
outreach  efforts  to  obtain  data  on  the 
impact  to  small  entities,  beyond 
providing  a  public  review  comment 
period,  would  require  a  level  of  effort 
that  is  incompatible  with  the  timeframe 
of  the  rule.  In  addition,  we  received  no 


comments  during  the  public  comment 
that  included  information  on  substantial 
nimibers  of  entities  impacted,  or 
significant  impacts. 

Furthermore,  Federal  courts  and 
Congress  have  indicated  that  a 
Regulatory  Flexibility  Act/Small 
Business  Regulatory  Enforcement 
Fairness  Act  (RFA/SBREFA)  analysis 
should  be  limited  to  direct  and  indirect 
impacts  on  entities  subject  to  the 
requirements  of  the  regulation.  As  such, 
entities  not  directly  regulated  by  the 
proposed  establislunent  of  manatee 
protection  areas  need  not  be  considered 
in  this  RFA/SBREFA  screening  analysis. 
For  example,  SBA-Advocacy  suggested 
impacts  on  restaurants  and  realtors 
should  be  considered;  however,  these 
entities  are  not  subject  to  the  restrictions 
on  speed  at  which  a  boat  can  travel,  and 
are  therefore  correctly  excluded  bom 
the  analysis. 

Comment  69:  One  commentor 
suggested  his  fast  ferry  business  would 
experience  dire  effects  from  the 
regulation.  Another  commentor 
suggested  his  jet  ski  business  would  be 
negatively  affected.  Other  commentors 
suggested  that  the  rule  would  impact 
small  businesses. 

Response  69:  Because  of  its  location 
in  Fort  Myers,  this  ferry  service  is 
currently  incurring  costs  related  to 
speed  zones  affecting  its  travel  time. 
The  commentor  did  not  provide  a 
specific  estimate  of  how  much  time 
would  be  added  to  his  trip  that  would 
impact  the  value  of  his  business.  While 
the  length  of  a  trip  aboard  this  ferry 
service  will  be  affected,  it  may  still  be 
the  fastest  alternative  available  to 
consumers  and  consumers  faay  still 
choose  this  option.  Given  available 
information,  it  is  difficult  to  determine 
whether  this  business  will  be 
significantly  affected.  Because  the  jet  ski 
business  indicated  that  personal 
watercraft  sales  and  service  are  only 
approximately  20  percent  of  revenues 
for  this  business  and  the  expected 
reduction  in  sales  and  service  related  to 
jet  skis  is  17  to  25  percent,  the  expected 
overall  impact  on  revenues  would  be 
less  than  5  percent.  Based  on  further 
review  by  the  Service  and  in  response 
to  various  comments,  the  speed  zone 
restrictions  initially  proposed  have  been 
reduced  in  the  final  rule.  Therefore,  the 
impacts  anticipated  by  the  commentors 
will  likely  also  be  reduced 
correspondingly.  Given  our  analysis  of 
available  information,  we  continue  to 
believe  that  the  economic  impact  of  ttie 
speed  zones  in  the  final  rule  will  not 
result  in  significant  impacts  to  a 
substantial  niunber  of  small  entities. 
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Summary  of  Changes  From  the 
Proposed  Rule 

In  the  Caloosahatchee  River-San 
Carlos  Bay  Manatee  Refuge,  we  have 
reduced  the  length  of  the  seasonal  slow 
speed  area  of  the  channel  from  the 
Seaboard  Coastiine  Railroad  trestie.  This 
portion  of  the  manatee  protection  area 
was  proposed  to  be  approximately  7.2 
km  (4.5  miles)  in  length  and  has  been 
reduced  to  approximately  1.6  km  (1.0 
mile).  Based  on  the  comments  as  well  as 
a  more  thorough  evaluation  by  our 
biologists,  we  have  modified  our 
proposed  rule  to  better  reflect  the  best 
available  information  regarding  manatee 
use  of  this  area.  The  final  rule 
designates  the  portion  of  the 
Caloosahatchee  River  navigation 
channel  from  the  Seaboard  Coastiine 
Raifroad  tresUe  downstream  to  Chaimel 
Marker  "25"  to  be  slow  speed  in  the 
channel  from  November  15  to  March  31, 
and  not  more  than  25  mph  in  the 
remainder  of  the  year. 

Aerial  survey  data  indicate  that 
manatees  do  occur  throughout  this 
portion  of  the  river  throughout  the  year. 
However,  the  analysis  of  available  data 
by  FMRI  (FWCC  2002)  indicates  that 
manatees  are  less  likely  to  occur  near 
the  navigation  channel  downstream  of 
the  general  area  of  Marker  "25."  This 
generally  coincides  with  the  change  in 
the  physiography  of  the  river  in  this 
area.  The  river  narrows  upstream  of 
Channel  Marker  "25"  and  Beautiful 
Island  and  other  smaller  islands  act  to 
further  constrict  the  river.  This  explains 
the  change  in  manatee  distribution  at 
this  point  in  the  river.  Manatees  are 
more  likely  to  be  found  in  and  near  the 
navigation  channel  upstream  of  Marker 
"25"  than  downstream.  This  fact, 
combined  with  the  above-referenced 
lower  level  of  boat  traffic  in  this  portion 
of  the  river  relative  to  areas  further 
downstream,  led  us  to  conclude  that  the 
existing  regulations  downstream  of 
Marker  "25"  were  sufficient,  whereas 
increased  protection  is  warranted 
.between  Marker  "25"  and  the  railroad 
tresUe. 

In  three  segments  of  the  main  body  of 
the  river,  we  are  establishing  "slow 
speed"  shoreline  buffers  similar  to  the 
existing  0.40-km  (0.25-mile)  shoreline 
buffers,  and  are  establishing  a  speed 
limit  not  to  exceed  40  km  per  hour  (25 
mph)  between  the  buffers.  In  the 
proposed  regulations,  the  shoreline  slow 
speed  buffers  would  have  extended  out 
to  within  91  meters  (300  feet)  of  the 
marked  navigation  channel.  We 
conducted  a  more  detailed  review  of  the 
recent  special  study  of  the 
Caloosahatchee  River  by  the  Florida 
Marine  Research  histitute  (FWCC  2002) 


and  it  apf>ears  that  the  majority  of 
manatee  use  in  this  area  occiirs  within 
the  current  0.40  km  (0.25  mile) 
shoreline  buffer.  We  believe  these 
changes  better  reflect  the  known 
shoreline  use  patterns  of  manatees, 
allow  boaters  to  have  more  time  to  avoid 
manatees  should  they  be  encountered 
between  the  buffers,  and  provide 
manatees  greater  time  to  react  to 
oncoming  vessels.  Our  final  regulation 
states  that  the  slow  speed  shoreline 
buffers  will  have  a  minimum  width  of 
0.40  km  (0.25  mile),  as  marked, 
recognizing  that  in  some  locations 
signage  may  be  placed  at  a  slighUy 
greater  distance  from  shore  in  order  to 
provide  a  more  easily  identifiable 
boundary. 

While  we  acknowledge  that  water 
depths  of  6  feet  or  greater  afford 
manatees  greater  opportimity  to  avoid 
collisions  with  watercrafr,  it  does  not 
appear  that  the  6-foot  contour  line 
approximates  manatee  distribution  in 
this  portion  of  the  river,  as  this  contour 
extends  a  great  distance  from  shore  in 
this  area  (particularly  trova  the  western 
shoreline),  whereas  manatee  aerial 
survey  data  show  manatee  use 
concentrated  closer  (generally  within 
0.40  km  (0.25  mile))  to  shore. 

For  the  portion  of  the  Caloosahatchee 
River — San  Carlos  Bay  Refuge  between 
the  Caloosahatchee  River  Bridge  and  the 
Cape  Coral  Bridge,  we  have  concluded 
that  the  waterbome  activities  to  be 
regidated  per  this  rule  need  not  include 
seaplanes.  After  reviewing  the 
information  provided  during  the  public 
comment  period,  we  have  concluded 
that  the  seaplane  business  currenUy 
operating  on  the  Caloosahatchee  River 
poses  an  insignificant  and  discountable 
threat  to  manatees.  Based  on 
information  provided  during  the  public 
comment  period,  the  seaplanes 
operating  at  this  location  take  off  and 
land  in  the  middle  of  the  river,  well 
outside  the  existing  0.40  km  (0.25  mile) 
buffer  zone.  This  portion  of  the  river 
does  not  receive  significant  manatee 
use,  based  on  review  of  aerial  survey 
and  telemetry  data.  During  take-off  and 
landing,  the  seaplanes  are  operating  at 
speeds  in  excess  of  40  km  per  hour  (25 
mph)  for  no  more  than  a  few  seconds 
over  a  distance  of  approximately  457 
meters  (1,500  feet).  Given  the  location 
on  the  river  and  the  short  distance 
involved,  it  is  exceedingly  unlikely  that 
seaplanes  would  encounter  manatees 
while  taking  off  and  landing.  As  such, 
the  final  rule  has  been  modified  to  state 
that,  in  this  portion  of  the 
Caloosahatchee  River,  all  watercraft, 
except  seaplanes,  are  required  to  operate 
at  speeds  less  than  25  mph. 


At  Redfish  Point,  we  are  reducing  the 
downstream  extent  of  the  shoreline  to 
shoreline  slow  speed  zone  from  Channel 
Marker  "82"  to  Channel  Marker  "76." 
This  better  reflects  the  knov«rn  manatee 
use  patterns  and  provides  a  slow  speed 
corridor  for  manatees  crossing  between 
the  canals  of  Cape  Coral  and  Deep 
Lagoon.  We  conducted  a  more  detailed 
review  of  the  available  data  and 
concluded  that  sufficient  manatee 
protection  could  be  achieved  in  this 
area  by  reconfiguring  and  shortening  the 
slow  speed  zone.  Our  analysis  of  aerial 
and  telemetry  data  indicates  that 
manatee  use  is  greatest  between 
Channel  Markers  "72"  and  "76." 

In  San  Carlos  Bay,  the  navigation 
channel  and  adjacent  waters  from 
Channel  Marker  "99"  south  to  the 
Sanibel  Causeway  will  be  excluded 
from  regulation.  "The  proposal  to  make 
this  slow  speed  would  have  potentially 
done  more  harm  than  good  for  manatees 
utilizing  the  shallow  seagrass  flats  of 
San  Carlos  Bay  because  die  high  volume 
of  traffic  would  likely  be  diverted  to  the 
"Miserable  Mile"  chaimel  where  the 
manatees  occur  in  the  adjacent  shallow 
seagrass  flats.  The  diversion  of  a  high 
volume  of  watercraft  traffic  into  an 
already-congested  channel  may  have 
also  created  a  himian  safety  issue.  The 
final  designation  protects  the  known 
areas  of  high  manatee  use  in  San  Carlos 
Bay. 

in  the  Lower  St.  Johns  River  Manatee 
Refuge,  we  have  reduced  the 
downstream  extent  of  the  manatee 
protection  area  frtjm  Reddie  Point  to 
Channel  Marker  "73,"  a  distance  of 
about  1.6  kilometers  (1  mile).  Existing 
manatee  protection  measures 
downstream  of  Channel  Marker  "73"  to 
Reddie  Point  are  sufficient,  provided 
that  signage  is  improved  by  the  State, 
and  moving  the  boundary  will  improve 
compliance  in  the  area  without 
compromising  manatee  protection.  We 
intend  to  work  with  the  State  to 
improve  the  signage  in  the  Reddie  Point 
area. 

Shoreline  buffers  in  the  St.  Johns 
River  upstream  of  the  Fuller  Warren 
Bridge  have  been  revised  to  be  from  213 
to  305  meters  (700  to  1,000  feet)  in  the 
river  (as  marked)  and  213  to  274  meters 
(700  to  900  feet)  in  Doctors  Lake  (as 
marked).  This  will  encompass  the  areas 
of  highest  known  manatee  use.  The 
adopted  zone  width  will  allow  us  to 
approximate  the  current  manatee 
protection  area  configuration,  remedy 
the  posting  issue  with  the  current  zones, 
and  minimize  any  perceived  increased 
risk  to  himian  safety  in  Doctors  Lake  as 
a  result  of  our  action. 

In  the  Halifax  and  Tomoka  Rivers 
Manatee  Refuge,  there  have  been" several 
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changes.  In  the  Tomoka  River  we  are 
including  only  a  seasonal  slow  s[>eed 
zone  in  the  ai^a  currently  designated  as 
40  km  per  hoi^  (25  mph)  inunediately 
downstream  of  the  1-95  bridge.  This 
will  protect  manatees  during  their 
highest  use  p<  riod.  We  believe  the 
existing  slow  and  idle  speed  zones  in 
the  river  to  be  adequate  and  the  year- 
round  zones  a  re  possibly  more 
restrictive  tha  a  necessary  given  the 
seasonality  of  manatee  use. 

We  are  maiptciining  the  current  91- 
meter  (300-fo(»t)  slow  speed  buffer  zones 
in  much  of  th4  river  and  are  adopting  a 
40-km-per-hour  (25-mph]  speed  limit 
between  the  buffers.  This  will  provide 
sufficient  projection  in  areas  known  to 
be  used  by  manatees  and  will  improve 
compliance  by  making  the  zones  easier 
to  understand!  It  will  also  avoid  creating 
any  additional  safety  risks  to  boaters  as 
a  result  of  ourjaction.  We  had  proposed 
a  305-meter  (1,000-foot)  buffer  in  many 
of  these  areas,  hi  some  cases,  these 
buffers  could  lave  compressed  high- 
speed use  intc  very  small  areas  as  much 
of  the  river  is  /ery  close  to  610  meters 
(2,000  feet)  wi  de.  The  practical  effect  of 
our  proposed  -ule  woidd  have  been  to 
make  the  rivei  slow  speed  outside  the 
ICW  channel,  [n  areas  where  the  river  is 
somewhat  wic  er  than  2,000  feet,  the 
proposed  rule  would  have  created 
unregulated  "  )ockets"  that  would  have 
been  difficult  )r  impossible  to  regulate, 
and  would  ha  ^e  been  of  no  practical  use 
to  boaters.  Wt  ile  our  stated  intent  in 
proposing  a  1 ,  300- foot  shoreline  buffer 
was,  in  part,  t(  i  make  the  regulations  in 
this  area  more  understandable  and 
enforceable,  tl  le  proposed  rule  would 
have  actually  pad  the  opposite  effect  by 
creating  the  unregulated  "pockets" 
discussed  above,  thereby,  potentially 
compromising  manatee  protection 
instead  of  enhancing  it.  Additionally, 
the  FWCC  not  ;d  that  manatee  use  data 
for  this  portion  of  Volusia  County  are 
limited  and  d<  ted.  We  agree  and  further 
note  that  the  1  mited  available  data  do 
not  support  th  s  need  for  a  "slow-speed 
outside  the  chmnel"  designation.  We 
have,  therefoM,  concluded  that 
establishment  of  a  1 ,000-foot  shoreline 
buffer  is  not  p  -udent. 

Subsequent  to  the  publication  of  the 
proposed  rule  we  also  examined 
possible  alterr  atives  for  expanding  the 
shoreline  buffi  srs  to  some  other  distance 
from  shoreline .  As  stated  previously, 
wider  buffers  i  ire  generally  more 
protective;  so  i  expansion  of  the  existing 
300-foot  buffei  to  some  greater  distance 
would  arguabi  y  improve  manatee 
protection.  As  indicated  above,  the 
widest  possibl  b  buffer  for  the  Halifax 
River  would  h  ave  been  1 ,000  feet  (as 
proposed),  or  i  ilow  speed  outside  the 


channel  for  all  practical  purposes, 
which  was  determined  to  be 
imwarranted.  Additionally,  the  quality 
of  the  available  data  is  such  that  we 
cannot  conclude  that  substantial 
evidence  supports  expansion  of  the 
shoreline  biiffer  to  some  distance  other 
than  the  currently  designated  300  feet. 
In  other  words,  we  conclude  that  the 
selection  of  some  other  width  for  the 
shoreline  buffer  would  be  arbitrary.  We 
support  the  FWCC's  ongoing  efforts  to 
collect  additional  data  regarding 
manatee  distribution  and  habitat  use  in 
this  area,  in  order  to  provide  for  better 
informed  decisioiun^ng. 

In  other  portions  of  the  Halifax  River 
and  adjacent  waterbodies  north  and 
south  of  Ponce  Inlet,  we  are  placing  a 
40-km-per-hour  (25-mph)  cap  on  speeds 
not  more  restrictively  regulated.  We  had 
proposed  slow  speed  outside  of  marked 
channels  in  many  of  these  areas. 

The  key  featiires  of  this  final 
designation  in  the  Halifax  and  Tomoka 
Rivers  are  the  elimination  or 
modification  of  watersports  areas  and 
slowing  boat  speeds  aroimd  the  bridges' 
areas,  which  may  function  as  pinch 
points  where  manatees  and  boats  are 
forced  into  close  proximity.  We  believe 
these  are  the  areas  that  are  most 
problematic  for  manatees  within  the 
original  proposal  and  are  the  measures 
necessary  to  avoid  take  of  manatees. 

Areas  Designated  as  Manatee  Refuges 

Caloosahatchee  River — San  Carlos  Bay 
Manatee  Refuge 

We  are  establishing  a  manatee  refuge 
in  portions  of  the  Caloosahatchee  River 
and  San  Carlos  Bay  in  Lee  County  (in 
the  Southwest  Region)  for  the  purpose 
of  regulating  vessel  speeds,  from  the 
Seaboard  Coastline  Railroad  trestle, 
downstream  to  Channel  Marker  "93," 
and  from  Channel  Marker  "99"  to  the 
Sanibel  Causeway.  Except  as  provided 
in  50  CFR  17.105,  watercraft  will  be 
required  to  proceed  as  follows: 

a.  From  the  Seaboard  Coastline 
Railroad  trestle  at  Beautiful  Island, 
downstream  to  a  Chaimel  Marker  "25," 
a  distance  of  approximately  1.6  km  (1 
mile),  slow  speed  in  the  marked 
navigation  channel  from  November  15 
to  March  31,  and  not  more  than  40 
kilometers  (km)  per  hour  (25  miles  per 
hour  (mph))  in  the  chaimel  ft-om  April 
1  to  November  14; 

b.  from  a  point  152  meters  (500  feet) 
east  of  the  Edison  Bridge  downstream  to 
a  point  152  meters  (500  feet)  west  of  the 
Caloosahatchee  Bridge,  approximately 
1.1  km  (0.7  miles)  in  length,  slow  speed 
year-round ,  shoreline-to-shoreline 
including  the  marked  navigation 
channel; 


c.  from  a  point  152  meters  (500  feet) 
west  of  the  Caloosahatchee  Bridge 
downstream  to  a  point  152  meters  (500 
feet)  northeast  of  the  Cape  Coral  Bridge, 
a  distance  of  approximately  10.9  km  (6.8 
miles),  year-round,  slow  speed  shoreline 
buffers  extending  out  to  a  distance  of 
approximately  402  meters  U,320  feet), 
as  marked.  Vessel  speeds  between  these 
buffers  (including  the  marked 
navigation  channel]  are  limited  to  not 
more  than  40  km  per  hour  (25  mph) 
throughout  the  year,  with  the  exception 
of  seaplanes; 

d.  from  a  point  152  meters  (500  feet) 
northeast  of  the  Cape  Coral  Bridge 
downstream  to  a  point  152  meters  (500 
feet)  southwest  of  the  Cape  Coral  Bridge, 
a  distance  of  approximately  0.3  km  (0.2 
mile),  slow  speed  outside  the  marked 
navigation  channel  and  a  speed  limit  of 
not  more  than  40  km  per  hour  (25mph] 
in  the  chaiuiel,  year-roimd; 

e.  from  a  point  152  meters  (500  feet) 
southwest  of  the  Cape  Coral  Bridge  to 
Channel  Marker  "72,"  a  distance  of 
approximately  1.9  km  (or  1.2  miles), 
year-round,  slow  speed  shoreline 
buffers  extending  out  to  a  minimum 
distance  of  approximately  402  meters 
(1,320  feet),  as  marked.  Vessel  speeds 
between  these  buffers  (including  the 
marked  navigation  channel)  are  limited 
to  not  more  dian  40  km  per  hoiu'  (25 
mph)  throughout  the  year; 

f.  from  Chaimel  Marker  "72"  to 
Channel  Marker  "76"  (in  the  vicinity  of 
Redfish  Point),  for  a  distance  of 
approximately  1.8  kilometers  (1.1  miles) 
in  length,  slow  speed  year-round 
shoreline-to-shoreline,  including  the 
marked  navigation  channel; 

g.  from  Channel  Marker  "76"  to 
Channel  Marker  "93,"  a  distance  of 
approximately  5.2  kilometers  (3.2 
miles),  in  length,  year-round,  slow 
speed  shoreline  buffers  extending  out  to 
a  minimmn  distance  of  approximately 
402  meters  (1,320  feet),  as  marked. 
Vessel  speeds  between  these  buffers 
(including  the  marked  navigation 
channel)  are  limited  to  not  more  than  40 
km  per  hour  (25  mph)  throughout  the 
year;  and 

h.  In  San  Carlos  Bay,  from  Channel 
Marker  "99"  to  the  Sanibel  Causeway, 
slow  speed  year-round  within  the 
following  limits — a  northern  boundary 
described  by  the  southern  edge  of  the 
marked  navigation  channel,  a  line 
approximately  2.9  kilometers  (1.8  miles) 
in  length;  a  southern  boundary 
described  by  the  Sanibel  Causeway 
(approximately  1.9  kilometers  (1.2 
miles)  in  lengdi);  a  western  boimdary 
described  by  a  line  that  connects  the 
western  end  of  the  easternmost  Sanibel 
Causeway  island  and  extending 
northwest  to  Channel  Marker  "J" 
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(approximately  2.9  kilometers  (1.8 
miles)  in  length);  the  eastern  boundary 
includes  the  western  limit  of  the  State- 
designated  manatee  protection  area 
(68C-22.005)  near  PuntaRassa 
(approximately  2.9  kilometers  (1.8 
miles)  in  lengdi).  However  this  area 
excludes  the  marked  navigation  channel 
from  Channel  Marker  "99"  to  the 
Sanibel  Causeway  and  adjacent  waters, 
as  marked. 

Manatee  presence  has  been 
documented  in  the  designated  areas 
through  aerial  surveys,  photo- 
identification  studies,  telemetry  studies, 
and  a  carcass  salvage  program  (FWCC 
2002).  Per  these  data  and  analysis,  it  is 
apparent  the  Caloosahatchee  River  is 
used  throughout  its  length  throughout 
the  year  by  manatees.  Primary  winter- 
use  areas  include  the  Florida  Power  and 
Light  Company's  Fort  Myers  Power 
Plant  and  Matlacha  Pass,  upstream  and 
downstream  (respectively)  of  the  refuge. 
The  power  plant  is  a  major  winter 
refuge  for  manatees.  On  January  6,  2001, 
434  manatees  were  observed  wintering 
in  this  region  (FWCC:  FMRI  Aerial 
Survey  Database,  2003^, 

In  warmer  months,  manatee  use  is 
concenfrated  within  the  existing  402- 
meter  (0.25-mile)  buffer.  They  use  the 
river  as  a  travel  corridor  between 
upstream  fresh  water,  foraging,  and 
resting  sites  and  downstream  foraging 
areas.  Manatee^  use  the  canal  systems  in 
Fort  Myers  and  Cape  Coral  (between  the 
Edison  Bridge  upstream  and  Shell 
Point)  to  rest  and  drink  fresh  water 
(Weigle  et  ai,  2002).  Manatees  travel 
west  of  Shell  Point  to  feed  in  the 
seagrass  beds  in  San  Carlos  Bay  and 
adjacent  waterways. 

A  more  in-deptn  analysis  of  the 
telemetry  data  indicates  that  manatees 
appear  to  travel  along  shallow  areas 
relatively  close  (within  approximately 
402  meters  or  0.25  miles)  to  shore  and 
cross  the  river  in  narrow  areas  near 
Redfish  Point  and  Shell  Point  (FWCC 
2002).  The  Redfish  and  Shellfish  Point 
sections  of  the  river  represent  specific 
areas  where  manatees  and  boats  overlap 
during  their  travels  (Weigle  et  al.,  2002). 
The  funneling  of  high-speed  watercraft 
and  manatees  through  these  narrow 
areas  increases  the  likelihood  of 
manatee-watercraft  collisions  in  this 
area.  Fom-  watercraft-related  manatee 
mortalities  occurred  in  this  area  since 
January  2001  (FWCC:  FMRI  Manatee 
Mortality  Database,  2003).  Given  these 
findings,  we  designated  Shell  Island 
(the  area  around  Shell  Point)  as  a 
manatee  refuge  on  November  8,  2002 
(67  FR  68450). 

The  number  of  registered  vessels  in 
Lee  County  has  increased  by  25  percent 
over  the  past  5  years  (from  36,255 


vessels  in  1998  to  45,413  in  2002) 
(FWCC,  2002).  According  to  die  FWCC's 
recent  study  of  manatee  mortality, 
manatee  habitat,  and  boating  activity  in 
the  Caloosahatchee  River  (FWCC  2002), 
vessel  traffic  increases  as  the  day 
progresses  and  doubles  on  the  weekends 
compared  to  weekdays.  The  highest 
volumes  of  traffic  were  recorded  in  the 
spring  and  lowest  volume  in  the  winter. 
Highest  vessel  traffic  densities  occurred 
at  Shell  Point  where  the  Caloosahatchee 
River  and  San  Carlos  Bay  converge. 
Many  of  the  boats  in  the  lower 
Caloosahatchee  River  originate  from  the 
Cape  Coral  canal  system  and  head 
toward  the  Gidf  of  Mexico. 

Presently,  there  aie  State-designated, 
manatee  speed  zones  throughout  most 
of  Lee  County.  Seasonal  speed  zones 
were  established  in  the  Caloosahatchee 
and  Orange  Rivers  around  the  Fort 
Myers  power  plant  in  1979  (68C-22.005 
FAC).  Additional  speed  zones  were 
established  in  the  Caloosahatchee  River 
downstream  of  the  power  plant  in 
November  1989  (68C-22.005  FAC). 
Speed  zones  were  established 
countywide  in  November  1999  (680- 
22.005  FAC).  The  majority  of  these 
zones  include  shoreline  buffers  that 
provide  protection  in  nearshore  areas 
frequented  by  manatees.  All  zones  were 
to  be  posted  with  the  appropriate 
signage  by  July  2001  (68C-22.004  and 
68C-22.005  FAC).  Compliance  with 
speed  zones  in  the  Caloosahatchee 
averaged  only  57  percent  (FWCC,  2002). 

According  to  FWCC:  FMRI's  manatee 
mortality  database,  764  manatee 
carcasses  were  recorded  in  Lee  Coxmty 
from  1974  to  2002  (FWCC:  FMRI 
Manatee  Mortality  Database,  2003).  Of 
this  total,  163  manatee  deaths  were 
watercraft-related  (21  percent  of  the 
total  niunber  of  deaths  in  Lee  Coimty). 
Over  the  past  13  years,  the  County's  rate 
of  increase  in  watercraft-related  manatee 
mortality  is  higher  than  the  rates  of 
increase  in  watercraft-related  mortality 
in  southwest  Florida  and  in  watercraft- 
related  deaths  statewide.  Areas  east  of 
the  Edison  Bridge  and  west  of  Shell 
Point  are  areas  with  recent  increases  in 
watercraft-related  mortality;  eight 
watercraft-related  carcasses  have  been 
recovered  east  of  the  railroad  tresde  and 
seven  have  been  recovered  in  San  Carlos 
Bay  since  2000,  including  two 
watercraft-related  carcasses  in  San 
Carlos  Bay  since  July  2001,  when  State 
speed  zones  were  marked  (FWCC:  FMRI 
Manatee  Mortality  Database,  2003). 
From  January  1,  2003,  to  Jime  30,  2003, 
there  have  been  7  watercraft-related 
manatee  mortalities  in  Lee  Coimty,  one 
of  which  occurred  in  the 
Caloosahatchee  River. 


We  believe  the  measures  in  this 
regulation  will  improve  manatee 
protection  in  the  Caloosahatchee  River 
and  San  Carlos  Bay  ^nd  are  necessary  to 
prevent  the  take  of  at  least  one  manatee 
in  this  area  by  harassment,  injury,  and/ 
or  mortality  by  extending  coverage  and/ 
or  improving  upon  existing  protection 
measures  in  areas  used  by  manatees. 

Lower  St.  Johns  River  Manatee  Refuge 

We  are  establishing  a  manatee  refuge 
for  the  purpose  of  regulating  waterbome 
vessel  speeds  in  portions  of  the  St. 
Johns  River  (in  the  Atlantic  Region)  and 
adjacent  waters  in  Duval,  Clay,  and  St. 
Johns  Counties  from  Channel  Marker 
"73"  upstream  to  the  mouth  of  Peter's 
Branch  (including  Doctors  Lake)  in  Clay 
County  on  the  western  shore,  and  to  the 
southern  shore  of  the  mouth  of  Julington 
Creek  in  St.  Johns  County  on  the  eastern 
shore.  Except  as  provided  in  50  CFR 
17.105,  watercraft  will  berequired  to 
proceed  as  follows: 

a.  From  Channel  Marker  "73" 
upstream  to  the  Main  Street  Bridge,  a 
distance  of  approximately  16.8 
kilometers  (10.4  miles),  slow  speed, 
year-roimd,  outside  the  navigation 
channel  and  not  more  than  40  km  per 
hour  (25  mph)  in  the  channel  (from 
Channel  Marker  "81"  to  the  Main  Street 
Bridge,  the  channel  is  defined  as  the 
line  of  sight  extending  west  from 
Channel  Markers  "81"  and  "82"  to  the 
bridge  fenders  of  the  Main  Street 
Bridge); 

b.  from  the  Main  Street  Bridge  to  the 
Fuller  Warren  Bridge,  a  distance  of 
approximately  1.6  km  (or  1.0  miles) 
slow  speed  (channel  included),  year- 
round; 

c.  upstream  of  the  Fuller  Warren 
Bridge,  a  213-  to  305-meter  (700-  to 
1,000-foot),  slow  speed,  year-round,        " 
shoreline  buffer  to  the  south  bank  of  the 
mouth  of  Peter's  Branch  in  Clay  County 
along  the  western  shore  (approximately 
31.1  km  or  19.3  miles);  and  in  Doctors 
Lake  in  Clay  County,  slow  speed,  year- 
round,  along  a  213-  to  274-meter  (700- 

to  900-foot)  shoreline  buffer 
(approximately  20.8  km  or  12.9  miles): 
and  a  213-  to  305-meter  (700-  to  1,000- 
foot),  slow  speed,  year-round,  shoreline 
buffer  to  the  south  bank  of  the  mouth  of 
Julington  Creek  in  St.  Johns  County 
along  the  eastern  shore  (approximately 
32.5  km  or  20.2  miles)  to  a  line  north 
of  a  western  extension  of  the  Nature's 
Hammock  Road  North. 

Mematee  presence  has  been 
documented  in  this  area  through  aerial 
surveys,  photo-identification  studies, 
telemetry  studies,  and  a  carcass  salvage 
program.  Manatees  occur  throughout  the 
manatee  protection  area;  the  extent  of 
use  varies  by  habitat  type  and  time  of 
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year  (White  « t  al.  2002).  Telemetry  and 
aerial  survey  data  indicate  that  peak 
numbers  occ  ir  between  March  and  Jime 
with  heaviesi  use  along  the  St.  Johns 
River  shorelines  (typically  within  213 
meters  or  70<  i  feet  of  shore)  upstream  of 
the  Fuller  Wi  irren  Bridge  and  along  the 
southeast  sh(  reline  of  Doctors  Lake.  The 
latter  appear!  i  to  correlate  with  the 
highest  quali  y  feeding  habitat.  Recent 
studies  demc  nstrate  little  use  during  the 
December  thi  ough  February  period 
(White  et  al..  2002).  While  there  were 
warm  water  ( lischarges  {i.e.,  power  plant 
and  Industrie  1  effluents)  located  within 
the  area  of  th  3  refuge,  these  man-made 
attractants  nc  longer  exist. 

Vessel  spe<  ids  are  currently  restricted 
throughout  tl  le  manatee  protection  area. 
In  1989.  boat  ng  restricted  areas  were 
adopted  by  Diuval  Coimty  and 
established  bV  the  State  of  Florida  for 
portions  of  th  e  St.  Johns  River.  These 
include  a  ban  k-to-bank,  slow-speed 
zone  betweei  the  Florida  East  Coast 
Railroad  Brid  ge  and  the  Main  Street 
Bridge  and  a  'slow  down/minimum 
wake  when  fl  ashing"  zone  between  the 
Main  Street  a  nd  Hart  Bridges,  activated 
diuing  specia  1  events  at  the  discretion  of 
the  Jacksonvi  [le  Sheriff's  Office  (16N- 
24.016  Duval  County  Boating  Restricted 
Areas).  The  f  rst  manatee  protection 
areas  were  ad  opted  in  1989  by  Duval 
County  and  in  1994  by  the  State  of 
Florida.  Thes  b  measures  included  a 
slow  speed  (c  bannel  exempt)  zone  from 
Reddie  Point  to  the  Main  Street  Bridge 
and  a  91-met(!r  (300-foot)  shoreline 
buffer  in  portf  ons  of  the  St.  Johns  River 
upstream  of  the  Fuller  Warren  Bridge. 
The  manatee  protection  areas  were 
reconfigiued  n  2001.  Current  protection 
measures  con  sist  of  shoreline  buffers 
that  vary  in  v  idth  from  91  to  274  meters 
(300  to  900  fe  Bt).  There  are  provisions 
upstream  of  t  le  Fuller  Warren  Bridge 
that  include  i  shoreline  buffer  of  152 
meters  (500  f(  let)  or  61  meters  (200  feet) 
from  the  end  jf  docks,  whichever  is 
greater  (an  expansion  of  the  1989  91- 
meter  (300-fobt)  buffer)  (68G-22.027 
FAC).  We  believe  that  the  variable 
shoreline  buffers  are  not  adequately 

makes  these  areas  hard  to 
ifficult  for  the  boating 

rstand  and  comply  with 
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manatee  deaths  were 

val  Covmty  between  1974 
CC:  FMRI  Manatee 
Mortality  Database,  2003).  Ninety-four 
of  these  deaths  included  deaths  caused 
by  watercraft  collision.  Fifty-one 
watercraft-rel  ited  manatee  carcasses 
were  recover*  d  within  the  manatee 
protection  ana.  Of  these,  24  were 
recovered  bet  ween  Channel  Marker 
"73"  and  the  Matthews  Bridge,  10  were 


posted,  whic! 
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Overall,  27 
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recovered  between  the  Hart  and  Acosta 
bridges,  6  were  recovered  between  the 
Fuller  Warren  and  Buckman  bridges, 
and  1 1  were  recovered  upstream  of  the 
Buckman  Bridge.  Most  of  these 
carcasses  have  been  recovered  in  that 
portion  of  the  river  where  manatees  and 
boats  are  most  constricted  (FWCC  2003). 
From  1994  to  2001,  when  the  area  was 
protected  imder  the  initial  State  rule, 
watercraft-related  manatee  deaths 
averaged  two  per  year  between  Channel 
Marker  "73"  and  the  Fuller  Warren 
Bridge.  In  2002,  subsequent  to  adoption 
of  the  ciurent  rule,  one  watercraft- 
related  carcass  was  documented  in  this 
area;  a  single  watercraft-related  carcass 
was  recovered  upstream  of  the  Fuller 
Warren  Bridge  in  2001. 

We  believe  the  measures  in  this 
regulation  will  improve  manatee 
protection  in  the  Lower  St.  Johns  River 
and  are  necessary  to  prevent  the  taking 
of  at  least  one  manatee  in  this  area 
through  harassment,  injury,  and/or 
mortality.  The  regulation  extends 
coverage  to  cvurently  improtected  areas 
used  by  manatees,  improves  the  ability 
of  the  public  to  comply  with  the  vessel 
operation  restrictions,  and  improves  the 
ability  of  law  enforcement  personnel  to 
enforce  the  restrictions.  The 
configuration  is  less  complicated,  easier 
to  post,  and  will  reduce  reliance  on 
waterway  users  to  judge  distances  from 
the  shoreline  or  the  ends  of  docks  and 
piers.  The  regulation  will  not  detract 
from  operation  of  the  boater  safety  zone 
downstream  of  the  Main  Street  Bridge 
during  special  events. 

Halifax  and  Tomoka  Rivers  Manatee 
Refuge 

We  are  establishing  a  manatee  refuge 
in  portions  of  the  Halifax  River  and 
associated  waterbodies  in  Volusia 
County  (in  the  Atlantic  Region)  for  the 
purpose  of  regulating  vessel  speeds, 
from  the  Volusia/Flagler  coimty  line  to 
New  Smyrna  Beach.  Except  as  provided 
in  50  CFR  17.105,  watercraft  will  be 
required  to  proceed  as  follows: 

a.  From  the  Volusia  County/Flagler 
County  line  at  Halifax  Creek  south  to 
Channel  Marker  "9,"  a  distance  of 
approximately  11.3  km  (7.0  miles)  in 
length,  not  more  than  40  km  per  hour 
(25  mph)  in  the  channel; 

b.  from  Chaimel  Marker  "9"  to  a  point 
152  meters  (500  feet)  north  of  the 
Granada  Bridge  (State  Road  40) 
(including  the  Tomoka  Basin),  a 
distance  of  approximately  5.0  km  (3.1 
miles)  in  length,  not  more  than  40  km 
per  hoiu"  (25  mph)  in  areas  between  the 
existing  91-meter  (300-foot)  buffers  (and 
including  the  marked  navigation 
channel); 


c.  in  the  Tomoka  River,  the  cvurent 
40-km-per-hoiu'  (25-mph)  zone 
approximately  1.6  km  (1  mile) 
downstream  of  the  1-95  bridge  will  be 
slow  speed  shoreline  to  shoreline  from 
April  1  through  August  31; 

d.  from  152  meters  (500  feet)  north  to 
305  meters  (1,000  feet)  south  of  the 
Granada  Bridge  (State  Road  40),  a 
distance  of  approximately  0.5  km  (0.3 
mdes)  in  lengdi,  slow  speed,  year- 
round,  channel  included;  "     ' 

e.  from  a  point  305  meters  (1,000  feet) 
south  of  the  Granada  Bridge  (State  Road 
40)  to  a  point  152  meters  (500  feet) 
north  of  the  Seabreeze  Bridge,  a  distance 
of  approximately  6.4  km  (4.0  miles)  in 
length,  not  more  than  40  km  per  hour 
(25  mph)  in  areas  between  the  existing 
91-meter  (300-foot)  buffers,  and 
including  the  marked  navigation 
channel; 

f.  from  152  meters  (500  feet)  north  of 
the  Seabreeze  Bridge,  to  152  meters  (500 
feet)  north  of  the  Main  Street  Bridge,  a 
distance  of  approximately  1  km  (0.6 
miles)  in  length,  slow  speed,  year- 
roimd,  chaimel  included; 

g.  from  Chaimel  Marker  "40"  south  of 
the  Seabreeze  Bridge  to  a  point  a 
minimum  of  152  meters  (500  feet)  north, 
as  marked,  of  the  Dunlawton  Bridge,  a 
distance  of  approximately  6.6 
kilometers  (4.1  miles]  in  length,  not 
more  than  40  km  per  hour  (25  mph)  in 
areas  between  the  existing  91 -meter 
(300-foot)  buffers,  and  including  the 
marked  navigation  channel; 

h.  from  a  minimum  of  152  meters  (500 
feet)  north,  as  marked,  to  a  minimum  of 
152  meters  (500  feet)  south,  as  marked, 
of  the  Dunlawton  Bridge,  a  distance  of 
approximately  0.3  km  (0.2  miles)  in 
length,  slow  speed,  year-round,  channel 
included.  The  existing  30-meter  (100- 
foot)  shoreline  buffer  immediately  north 
and  west  of  the  bridge/causeway  for  a 
distance  of  approximately  640  meters 
(2,100  feet)  would  also  be  increased  to 
91  meters  (300  feet)  as  marked; 

i.  from  a  minimum  of  152  meters  (500 
feet)  south,  as  marked,  of  the  Ehmlawton 
Bridge  to  Ponce  Inlet,  a  distance  of 
approximately  10.5  km  (6.5  miles)  in 
length,  not  more  than  40  km  per  hour 
(25  mph)  in  waters  not  more 
restrictively  designated;  along  the 
western  shore  of  the  Halifax  River,  a 
distance  of  approximately  3.1  km  (1.9 
miles),  not  more  than  40  km  per  hour 
(25  mph)  in  the  waters  not  more 
restrictively  designated;  in  Rose  Bay,  a 
distance  of  approximately  2.7  km  (1.7 
miles),  not  more  than  40  km  per  hour 
(25  mph)  in  waters  not  more 
restrictively  designated;  in  TiuTibull 
Bay.  a  distance  of  approximately  3.9  km 
(2.4  miles),  not  more  than  40  km  per 
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hour  (25  mph)  in  waters  not  more 
restrictively  designated;  and 

j.  in  the  Intracoastal  Waterway  and 
adjacent  waters  from  Redland  Canal  to 
the  AlA  Bridge  (New  Smyrna  Beach), 
for  a  distance  of  approximately  5.3  km 
(3.3  miles)  in  length,  slow  speed,  year- 
round,  channel  included. 

Manatee  presence  has  been 
documented  in  this  area  through  aerial 
surveys,  photo-identification  studies, 
telemetry  studies,  and  a  carcass  salvage 
program  (FWCC,  2003).  In  general, 
manatees  primarily  use  the  Hedifax 
River  as  a  travel  corridor  (Deutsch  et  al., 
1998  and  Deutsch  et  ai,  2000); 
manatees  use  the  downtown  Daytona 
Beach  area  marinas  as  a  source  of 
drinking  water  and  may  calve  there.  The 
Tomoka  River  system  is  a  known 
calving  area,  as  evidenced  by 
observations  of  calving  manatees 
(McNemey  1982)  and  aerial 
observations  of  significant  numbers  of 
cow  and  calf  pairs  (FWCC  2000).  Other 
activities  observed  throughout  these 
systems  include  playing  and/or 
engaging  in  sexual  activity,  feeding,  and 
resting.  Manatees  are  known  to  occur  in 
these  areas  throughout  the  year  (Deutsch 
et  al.,  1998  and  Deutsch  et  al.,  2000), 
although  they  are  more  abimdant  during 
the  warmer  months  of  the  year  (FWCC 
2000). 

Two  hundred  and  eight  manatee 
deaths  occurred  in  Volusia  County 
between  1974  and  2002  (FWCC:  FMRI 
Manatee  Mortality  Database,  2003).  This 
number  includes  60  watercraft-related 
deaths.  Of  these,  30  carcasses  attributed 
to  watercraft  were  recovered  in  coastal 
Volusia  County,  (including  6  in  the 
Tomoka  River  system  and  16  in  the 
Halifax  River).  Twenty  of  these 
carcasses  were  recovered  over  the  past 
10  years  and  seven  of  these  over  the  past 
2  years.  Three  of  the  watercr&ft-related 
carcasses  were  found  in  the  Tomoka 
River  in  2001.  Carcass  recovery  sites  for 
manatees  known  to  have  died  as  a  result 
of  watercraft  collision  include  the  lower 
Tomoka  River  and  tributaries,  the 
Halifax  River  in  downtown  Daytona 
Beach,  areas  to  the  south  of  Channel 
Marker  "40"  and  the  Dunlawton  Bridge, 
and  areas  to  the  south  of  Ponce  Inlet. 
Watercraft-related  deaths  occur  between 
the  months  of  March  and  October,  with 
most  occurring  in  May,  June,  and  July. 

The  existing,  State-designated 
manatee  protection  areas  in  coastal 
Volusia  County  were  adopted  by  the 
State  of  Florida  in  1994  (68C-22.012 
FAC).  These  measures  include  slow  and 
idle  speed  restrictions  in  the  Tomoka 
River  and  associated  waterbodies 
(except  for  in  those  areas  upstream  and 
downstream  of  Alligator  Island),  91- 
meter  (300-foot)  shoreline  buffers  along 


most  of  the  Halifax  River  (with 
maximum  speeds  varying  between  40 
and  48  km  per  hoiu  (25  and  30  mph) 
outside  of  the  buffers),  slow  speeds  in 
the  downtown  Daytona  Beach  area 
(except  for  a  watersports  area  to  the 
south  of  Seabreeze  Bridge),  and  a 
complex  of  varying  restrictions  between 
the  Diuilawton  Bridge  and  New  Smyrna 
Beach.  The  existing  State  measures 
include  10  different  types  of  restrictions 
that  are  used  to  restrict  30  discrete  areas 
within  the  area  of  the  final  refuge. 
Fifteen  watercraft-related  manatee 
carcasses  were  recovered  within  the 
area  of  the  final  refuge  since  the  State 
protection  areas  were  first  adopted. 
Seven  of  these  deaths  occurred  in  2001, 
and  no  watercraft-related  deaths  were 
known  to  have  occurred  in  2002. 
We  believe  the  measures  in  this 
regulation  will  improve  manatee 
protection  in  the  Halifax  and  Tomoka 
Rivers  and  will  prevent  the  take  of  at 
least  one  manatee  in  this  area  through 
harassment,  injury,  and/or  mortality  by 
reducing  boat  speeds  in  areas  used  by 
manatees,  and  by  improving  the  ability 
of  the  public  to  understand  and,  thus, 
comply  with  protection  measures 
through  simplification  of  restrictions. 

Required  Determinations 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action.  The 
Office  of  Management  and  Budget 
makes  the  final  determination  under 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  annual 
economic  impact  of  over  $100  million 
or  adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A 
quantitative  assessment  of  the  costs  and 
benefits  is  not  required,  nor  is 
consideration  of  alternatives.  It  is  not 
expected  that  any  significant  economic 
impacts  would  result  from  the 
establishment  of  three  manatee  refuges 
(approximately  141.6  river  km  (87.8 
river  miles))  in  fiveoounties  in  the  State 
of  Florida. 

The  purpose  of  this  rule  is  to  establish 
three  manatee  protection  areas  in 
Florida.  The  three  areas  are  located  in 
the  Caloosahatchee  River  in  Lee  County, 
the  St.  Johns  River  in  Duval,  Clay  and 
St.  fohns  Counties,  and  the  Halifax 
River  and  Tomoka  River  in  Volusia 
County.  We  are  preventing  take  of 
manatees  by  controlling  certain  human 
activity  in  these  three  areas.  For  the 
three  manatee  refuges,  the  areas  are 
year-round  or  seasonal  slow  speed,  or 
speed  limits  of  40  km  per  hour  (25 
mph).  Affected  waterbomc  activities 


include  transiting,  cruising,  water 
skiing,  fishing,  and  the  use  of  all  water 
vehicles.  This  rule  will  impact 
recreational  boaters,  commercial  charter 
boats,  and  commercial  fishermen, 
primarily  in  the  form  of  restrictions  on 
boat  speeds  in  specific  areas.  We  will 
experience  increased  administrative 
costs  due  to  this  rule.  Conversely,  the 
rule  may  also  produce  economic 
benefits  for  some  parties  as  a  result  of 
increased  manatee  protection  and 
decreased  boat  speeds  in  the  manatee 
refuge  areas. 

Regulatory  impact  analysis  requires 
the  comparison  of  expected  costs  and 
benefits  of  the  rule  against  a  "baseline," 
which  typically  reflects  the  regulatory 
requirements  in  existence  prior  to  the 
rulemaking.  For  purposes  of  this 
analysis,  the  baseline  assumes  that  we 
take  no  additional  regulatory  actions  to 
protect  the  manatee.  In  fact,  even  with 
no  further  activity  by  us,  an  extensive 
system  of  State-designated  manatee 
protection  areas  is  already  in  place  in 
each  of  the  manatee  refuges.  Thus,  the 
rule  will  have  only  an  incremental 
effect.  As  discussed  below,  the  net 
economic  impact  is  not  expected  to  be 
significant,  but  cannot  be  monetized 
given  available  information. 

The  economic  impacts  of  this  rule 
would  be  due  to  the  changes  in  speed 
zone  restrictions  in  the  manatee  refuge 
areas.  These  speed  zone  changes  are 
summarized  below. 

In  Lee  County,  in  the  Caloosahatchee 
River  area,  the  designation  of  the 
Caloosahatchee-San  Carlos  Bay  Manatee 
Refuge  results  in  the  following  changes: 

•  The  portion  of  the  channel  from  the 
Seaboard  Coastline  Railroad  trestle  at 
Beautiful  Island,  downstream  to 
Channel  Marker  "25"  changes  from  a  40 
km  per  hour  (25  mph)  limit  to  seasonal 
slow  speed  in  the  marked  navigation 
channel  from  November  15  to  March  31, 
and  not  more  than  40  kilometers  (km) 
per  hour  (25  miles  per  hour  (mph))  in 
the  channel  frrjin  April  1  to  November 
14. 

•  The  portion  of  the  channel  152 
meters  (500  feet)  east  and  west  of  the 
Edison/  Caloosahatchee  Bridge  complex 
changes  from  40  km  per  hour  (25  mph) 
to  slow  speed  year-round. 

•  Between  the  Edison/Caloosahatchee 
Bridge  complex  and  Cape  Coral  Bridge, 
shoreline  buffers  approximate  the 
existing  shoreline  protection 
configuration  (i.e.,  slow  speed  within 
0.4  km  (0.25  mile)  but  limits  speeds 
between  the  buffers  to  not  more  than  40 
km  per  hour  (25  mph).  However,  this 
change  also  eliminates  two  unprotected 
shoreline  areas  along  the  north  shore  at 
and  below  the  Edison/Caloosahatchee 
Bridge  complex. 
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•  The  shoi  e  to  shore,  channel- 
included  bul  er,  152  meters  (500  feet) 
east  and  wes  of  Cape  Coral  Bridge 
changes  fron  40  km  per  hour  (25  mph) 
year-round  t(  i  slow  speed  year-round, 
channel  excl  ided. 

•  Between  the  Cape  Coral  Bridge  and 
the  Shell  Isla  ad  Manatee  Refuge, 
shoreline  bui  fers  approximate  the 
existing  shor  jline  protection 
configuratior  (i.e.,  slow  speed  within 
0.4  km  (0.25  nile))  but  limits  speeds 
between  the  )uffers  to  not  more  than  40 
km  per  hour  25  mph).  The  exception  to 
this  is  from  C  hannel  marker  "72"  to 
Channel  mar  :er  "76,"  where  the  slow 
speed  zone  n  ins  from  shoreline  to 
.shoreline. 

•  In  San  C  irlos  Bay,  much  of  the  area 
to  the  west  o:  the  Shell  Island  Manatee 
Refuge,  soutl  of  the  Intracoastal 
Waterway,  n(  irth  of  the  Sanibel 
Causeway,  to  a  line  extending  southwest 
from  Channe  Marker  "7",  changes  from 
luuegulated  1  o  slow  speed  year-rovmd. 
The  exceptio  i  to  this  is  the  navigation 
chcmnel  and  idjacent  waters,  which 
extend  from  Channel  Marker  "99"  to  the 
Sanibel  Causeway,  and  which  remain 
unregulated. 

Speed  zone  s  have  been  in  existence  in 
the  Caloosahi  itchee  River  since  1979. 
Since  1989,  a  most  all  of  the  near-shore 
waters  of  the  Caloosahatchee  have  been 
under  a  slow  speed  restriction  year- 
round.  The  C  iloosahatchee  River 
Manatee  Refii  ge  affects  approximately 
25.8  km  (16  r  ver  miles)  overall.  For  the 
most  part,  th(  regulation  expands 
existing  slow  speed  zones  in  areas     • 
around  the  bridges,  maintains  or  slightly 
expands  shorjline  buffers,  and  slows 
portions  of  th  e  navigation  channel. 

In  Duval,  C  ay,  and  St.  Johns 
Counties,  in  t  le  St.  Johns  River  and 
tributaries  (including  Doctors  Lake),  the 
designation  o "  the  Lower  St.  Johns  River 
Manatee  Refu  ge  results  in  the  following 
changes  from  the  current  speed 
restrictions: 

•  In  the  do  Afntown  Jacksonville  area, 
between  Chaj  inel  marker  "73"  and  the 
Main  Street  E  ridge,  slow  speed  zones 
extend  out  to  the  channel  from  91-  to 
274-meter  (3tO-  to  900-foot)  shoreline 
buffers.  The  channel  changes  from 
unrestricted  s  peed  to  a  40-km-per-hoiu- 
(25-mph)  hm  t. 

•  Between  the  Main  Street  Bridge  and 
the  Fuller  Warren  Bridge,  slow  speed 
shoreline  buf  ers  change  from  variable 
width,  slow  s  jeed  (currently  variable 
width  along  t  le  western  and  northern 
shore  and  18;  meters  (600  feet)  on  the 
eastern  shore  to  bank-to-bank,  slow 
speed  (chann  si  included). 

•  South  of  the  Fuller  Warren  Bridge 
to  the  southei  n  bank  of  the  mouth  of 
Julington  Crei  sk  (St.  Johns  Coimty)  on 


the  eastern  shore  and  to  the  mouth  of 
Peter's  Creek  (Clay  County)  along  the 
western  shore,  slow  speed  shoreline 
buffers  change  from  variable  width  (152 
meters  (500  feet)  from  shore  or  61 
meters  (200  feet)  from  the  end  of  docks) 
to  between  213-305  meters  (700-1,000 
feet)  as  marked.  Boat  speed  remains 
unregulated  outside  of  the  buffer. 

•  In  Doctors  Lake  and  Inlet,  slow 
speed  shoreline  buffers  extend  from 
variable  width  (152  meters  (500  feet) 
minimum  or  61  meters  (200  feet) 
beyond  docks),  to  a  213-274  meter 
(700-900  feet)  as  marked  buffer  along 
both  shorelines.  Boat  speed  also  remains 
unregulated  outside  of  the  buffer. 

Overall,  the  Lower  St.  Johns  River 
Manatee  Refuge  affects  approximately 
56  km  (35  miles)  of  the  St.  Johns  River 
and  adjacent  waters.  In  areas  upstream 
of  the  Fuller  Warren  Bridge,  newly 
protected  areas  extend  existing  slow 
speed  areas  out  no  more  than  an 
additional  152  meters  (500  feet)  but  will 
approximate  the  existing  shoreline 
buffer  in  many  areas.  Downstream  of  the 
Fuller  Warren  Bridge,  shoreline  buffers 
will  be  slightly  extended  from  their 
variable  widths  to  the  chaimel.  The 
greatest  width  of  the  shoreline  buffer  in 
this  area  is  approximately  1.6  km  (1 
mile). 

In  Volusia  County,  for  the  Halifax  and 
Tomoka  Rivers  Manatee  Refuge 
including  the  Halifax  River  and 
tributaries  (including  Halifax  Creek  and 
the  Tomoka  River  Complex),  the  Ponce 
Inlet  area,  and  Indian  River  North,  the 
final  rule  will  residt  in  the  following 
changes  from  current  speed  restrictions: 

•  The  channel  in  Halifax  Creek 
changes  to  40  km  per  hour  (25  mph) 
from  48  km  per  hour  (30  mph)  (40  km 
per  hour  (25  mph)  at  night). 

•  An  approximate  1.6-km  (1-mile) 
reach  of  the  Tomoka  River  downstream 
of  1-95,  where  the  speed  restriction  was 
40  km  per  hour  (25  mph),  changes  to  a 
seasonal  (April  1  to  August  31)  slow 
speed  restriction. 

•  In  the  Halifax  River  fit)m  the 
Tomoka  River  Basin  and  the  southern 
extent  of  Halifax  Creek  to  152  meters 
(500  feet)  north  of  the  Seabreeze  Bridge 
(except  in  the  vicinity  of  the  Granada 
Bridge),  the  speed  limit  changes  from  48 
km  per  hour  (30  mph)  (40  km  per  hoiu 
(25  mph)  at  night)  outside  the  buffer  and 
in  the  marked  navigation  channel  to  40 
km  per  hour  (25  mph). 

•  In  the  vicinity  of  the  Granada 
Bridge  (the  SR  40  Bridge),  the  current 
shore-to-shore,  chaiuiel-included  buffer, 
152  meters  (500  feet)  north  and  305 
meters  (1,000  feet)  south  of  the  bridge, 
changes  from  a  91 -meter  (300- foot)  slow 
speed  buffer  (48  km  per  hoiu  (30  mph) 
outside  of  bufSer)  to  slow  speed. 


•  The  area  approximately  152  meters 
(500  feet)  north  of  the  Seabreeze  Bridge 
to  152  meters  (500  feet)  north  of  the 
Main  Street  Bridge,  changes  from  slow 
speed  (channel  included)  excepting  the 
watersports  area,  to  slow  speed  (channel 
included)  (including  the  watersports 
area)  shoreline  to  shoreline. 

•  Between  the  shoreline  buffers  in  the 
Halifax  River  from  Channel  Marker  "40" 
south  of  the  Seabreeze  Bridge  to  a 
minimiim  of  152  meters  (500  feet)  north, 
as  marked,  of  the  Dunlawton  Bridge,  the 
speed  limit  changes  from  48  km  per 
hour  (30  mph)  (40  km  per  hoiu  (25 
mph)  at  night)  outside  the  buffer  and  in 
the  marked  navigation  channel  to  40  km 
per  hour  (25  mph). 

•  The  shore-to-shore,  chaimel    ■ 
included  buffer,  a  minimum  of  152 
meters  (500  feet)  north  and  south,  as 
marked,  of  the  Duinlawton  Bridge  would 
change  from  a  91 -meter  (300- foot)  slow 
speed  buffer  56  km  per  horn-  (35  mph 
outside  of  buffer)  to  slow  speed.  The 
adjacent  western  shoreline  slow  speed 
buffer  north  of  the  bridge  increases  from 
30  meters  (100  feet)  to  91  meters  (300 
feet)  for  a  distance  of  640  meters  (2,100 
feet). 

•  Waters  between  the  Dunlawton 
Bridge  and  Ponce  Inlet  will  change  from 
48  km  per  hour  (30  mph)  to  40  km  per 
hour  (25  mph)  where  it  is  not  more 
restrictively  designated  by  existing 
regulation. 

•  Waters  adjacent  to  Ponce  Inlet 
change  from  variable  zones  with  48  km 
per  hour  (30  mph)  within  the  channel 
to  not  more  than  40  km  per  houi  (25 
mph)  in  waters  not  more  restrictively 
designated. 

•  The  Intracoastal  Waterway  (Indian 
River  North)  and  adjacent  waters  from 
Redland  Canal  to  the  AlA  Bridge  (New 
Smyrna  Beach)  maintains  the  existing 
slow  speed  tchannel  included),  year 
round,  designation  but  eliminates  the 
existing  exception  for  the  New  Smyrna 
Beach  watersports  area. 

Overall,  the  Hahfax  River  and 
Tomoka  River  Manatee  Refuge  will 
affect  approximately  58.2  km  (36.1 
miles)  of  Volusia  Coimty's  waterways. 
The  majority  of  the  changes  would 
include  reducing  the  maximum  speed 
limit,  slowing  boats  around  the  bridges, 
and  reducing  or  eliminating  watersports 
zones.  The  overall  impact  of  the  changes 
would  be  to  reduce  the  likelihood  of 
take  of  manatees  in  areas  where  boats 
and  manatees  are  most  likely  to  interact 
and  to  reduce  some  of  the  complexity  of 
the  speed  restrictions  to  be  more 
consistent  and  clear  and  thus  improve 
compliance. 

In  addition  to  speed  zone  changes,  the 
rule  no  longer  allows  for  the  speed  zone 
exemption  process  in  place  imder  State 
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regidations.  Ciurently,  Florida's 
Manatee  Sanctuary  Act  allows  the  State 
to  provide  exemptions  from  speed  zone 
requirements  for  certain  activities, 
including  fishing  and  events  such  as 
high-speed  boat  races.  Under  State  law, 
commercial  fishermen  and  professional 
fishing  guides  can  apply  for  permits 
granting  exemption  from  speed  zone 
requirements  in  certain  counties. 
However,  speed  zone  exemptions  have 
not  been  authorized  in  most  of  the  areas 
affected  by  the  rule.  Speed  zone 
exemption  permits  for  commercial 
fishing  and  professional  fishing  guides 
are  not  available  for  affected  areas  in 
Duval  County,  coastal  Volusia  County, 
and  in  the  Caloosahatchee  River  (except 
along  a  small  portion  of  San  Carlos  Bay/ 
Matlacha  Pass,  at  the  mouth  of  the  river) 
(FWCC,  2003g).  Exceptions  to  these 
final  Federal  speed  zones  will  require  a 
formal  rulemaking  (including 
publishing  a  proposed  rule  in  the 
Federal  Register,  public  review,  and 
comment)  prior  to  oiur  making  a  final 
decision.  Based  on  available 
information,  very  few  events  have  been 
permitted  to  take  place  in  the  affected 
areas  in  the  past  5  years  (Service,  2003c; 
Lee  Coimty,  2003).  Therefore,  the  lack  of 
a  process  for  speed  zone  exemptions  is 
not  likely  to  have  much  impact. 

In  order  to  gauge  the  economic  effect 
of  this  rule,  both  benefits  and  costs  must 
be  considered.  Potential  economic 
benefits  related  to  this  rule  include 
increased  manatee  protection  and 
tourism  related  to  manatee  viewing, 
increased  property  values,  increased 
boater  safety,  increased  fisheries  health, 
and  decreased  seawall  maintenance 
costs.  Potential  economic  costs  are 
related  to  increased  administrative 
activities  related  to  implementing  the 
rule  and  affected  waterbome  activities, 
as  well  as  potential  decreased  property 
values.  Economic  costs  are  measured 
primarily  by  the  niunber  of 
recreationists  who  use  alternative  sites 
for  their  activity  or  have  a  reduced 
quality  of  the  waterbome  activity 
experience  at  the  designated  sites.  In 
addition,  the  rule  may  have  some 
impact  on  commercial  fishing  because 
of  the  need  to  maintain  slower  speeds 
in  some  areas.  While  the  State  of  Florida 
has  19,312  km  (12,000  miles)  of  rivers 
and  1.21  million  hectares  (3  million 
acres)  of  lakes,  this  rule  will  affect 
approximately  141.6  km  (87.8  river 
miles).  The  extension  of  slower  speed 
zones  in  this  rule  is  not  expected  to 
affect  enough  waterbome  activity  to 
create  a  significant  economic  impact 
(i.e.,  an  annual  impact  of  over  $100 
million). 


Economic  Benefits 

We  believe  that  the  designation  of  the 
three  manatee  refuges  in  this  rule  will 
increase  the  level  of  manatee  protection 
in  these  areas.  Two  studies  have 
examined  the  public's  willingness  to 
pay  for  protection  of  the  manatee 
(Bendle  and  Bell,  1995;  Fishkind  & 
Associates,  1993).  Based  on  these 
contingent  valuation  studies,  we  believe 
that  there  is  large  public  support  for 
manatee  protection  regulations. 

It  is  dimcult  to  apply  the  results  of 
these  studies  to  this  rule,  because 
neither  study  measures  an  impact 
similar  to  that  associated  with  this 
mlemaking.  For  example,  the  Fishkind 
study  was  designed  to  gauge  the 
economic  impact  of  the  Florida  Manatee 
Sanctuary  Act.  First,  the  estimates  of 
economic  benefit  are  predicated  on  a 
different  baseline  in  terms  of  both  the 
manatee  population  being  protected  at 
that  time  versus  now  and  the  regulatory 
conditions  in  existence,  such  as  ciurent 
manatee  protection  areas.  Second,  the 
Fishkind  study  is  not  clear  about  the 
type  and  extent  of  manatee  protection. 
The  study  does  not  clearly  state  if 
protection  refers  simply  to  the 
establishment  of  speed  zones,  or 
whether  implementation  and 
enforcement  are  included.  Nor  does  the 
study  clearly  state  whether  residents  are 
providing  a  willingness  to  pay  for 
manatee  protection  for  a  specific  region 
or  for  the  entire  manatee  population  in 
the  State  of  Florida.  While  neither  of 
these  studies  is  specific  enough  to  apply 
to  this  rule,  they  provide  an  indication 
that  the  public  holds  substantial  value 
for  the  protection  of  the  manatee. 

Another  potential  economic  benefit  is 
increased  tourism  residting  from  an 
increase  in  manatee  protection.  To  the 
extent  that  some  portion  of  Florida's 
toiuism  is  due  to  the  existence  of  the 
manatee  in  Florida  waters,  the 
protection  provided  by  this  rule  may 
result  in  an  economic  benefit  to  the 
tourism  industry.  We  are  not  able  to 
make  an  estimate  of  this  benefit  given 
avEiilable  information. 

Florida  waterfront  property  owmers 
may  benefit  from  manatee  protection 
areas  such  as  the  three  manatee  refuges. 
Bell  and  McLean  (1997)  showed  that 
speed  zone  enforcement  may  provide  an 
economic  benefit  to  adjacent 
landowners.  Bell  and  McLean  studied 
the  impact  of  posted  manatee  speed 
zones  on  the  property  values  of 
waterfront  homes  in  Fort  Lauderdale, 
Broward  County,  Florida.  The  authors 
found  a  strong  relationship  between 
property  values  and  slow  speed  zones, 
and  found  evidence  that  slow  speed 
zones  may  have  a  positive  impact  on 


home  sale  price.  Slow  speed  zones  were 
found  to  correlate  with  as  much  as  a  15 
to  20  percent  Increase  in  sale  price, 
although  this  result  has  not  been 
corroborated  by  other  studies.  The 
authors  speculated  that  speed  zones 
may  increase  property  values  by 
reducing  noise  and  fast  traffic,  as  well 
as  making  it  easier  for  boats  to  enter  and 
leave  primary  waterways.  In  each  of  the 
three  manatee  refuge  areas  there  are 
stretches  of  river  where  residential 
property  owners  may  experience  these 
benefits. 

In  addition,  due  to  reductions  in  boat 
wake  associated  with  speed  zones, 
property  owners  may  experience  some 
economic  benefits  related  to  decreased 
expenditures  for  maintenance  and 
repair  of  shoreline  stabilization 
structures  (i.e.,  seawalls  along  the 
water's  edge).  Speed  reductions  may 
also  result  in  increased  boater  safety. 
Another  potential  benefit  of  slower 
speeds  is  that  fisheries  in  these  areas 
may  be  more  productive  because  of  less 
disturbance.  These  types  of  benefits 
caimot  be  quantified  with  available 
information. 

Based  on  previous  studies,  we  believe 
that  this  rule  produces  some  economic 
benefits.  However,  given  the  lack  of 
information  available  for  estimating 
these  benefits,  the  magnitude  of  these 
benefits  is  unknown. 

Economic  Costs 

The  economic  impact  of  the 
designation  of  three  manatee  protection 
areas  results  frtim  the  fact,  that  in 
certain  areas,  boats  are  required  to  go 
slower  than  under  cvuxent  conditions. 
As  discussed  above,  an  extensive  system 
of  manatee  speed  zones  promulgated  by 
the  State  exists  in  each  of  the  areas 
covered  under  this  rule.  The  rule  will 
add  to  these  areas  by  extending 
shoreline  buffers  and  reducing  speed 
limits  slightly  in  some  chaimels.  Some 
impacts  may  be  felt  by  recreationists 
who  have  to  use  alternative  sites  for 
their  activity  or  who  have  a  reduced 
quality  of  the  waterbome  activity 
experience  at  the  designated  sites 
because  of  the  rule.  For  example,  the 
extra  time  required  for  anglers  to  reach 
fishing  groimds  could  reduce  onsite 
fishing  time  and  could  result  in  lower 
consumer  surplus  for  the  trip.  Other 
impacts  of  the  rule  may  be  felt  by 
commercial  charter  boat  outfits, 
commercial  fishermen,  and  agencies 
that  perform  administrative  activities 
related  to  implementing  the  rule. 

Affected  Recreational  Activities 

For  some  boating  recreationists,  the 
inconvenience  and  extra  time  required 
to  cross  additional  slow  speed  areas 
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may  reduce  I  he  quality  of  the 
waterbome  i  ctivity,  or  cause  them  to 
forgo  the  act  vity.  This  will  manifest  in 
a  loss  of  coniiumer  surplus  to  these 
recreationisti.  In  addition,  to  the  extent 
that  recreatic  nists  forgo  recreational 
activities,  tk  s  could  result  in  some 
regional  ecoi  lomic  impact.  In  this 
section,  we  e  xamine  the  waterbome 
activities  tak  ng  place  in  each  area  and 
the  extent  to  which  they  may  be  affected 
by  designatic  n  of  the  manatee  refuges. 
The  resultinj  potential  economic 
impacts  are  c  iscussed  below  for  each 
manatee  refu  je  area.  These  impacts . 
cannot  be  qu  mtified  because  the 
number  of  re  :reationists  and  anglers 
using  the  de<  ignated  sites  is  not  known. 

CaJoosaha  chee  River  Area:  In  the 
Caloosahatch  ee  River  Manatee  Refuge, 
affected  wat«  rbome  activities  include 
transiting,  hi  hing,  sailing,  waterskiing, 
and  personal  watercraft  use.  The 
number  of  re  pstered  recreational 
vessels  in  Le  i  County  in  2002  was 
45,413  (Divis  ion  of  Highway  Safety  and 
Motor  Vehicles,  2003).  Based  on  aerial 
surveys  and  1  »oat  traffic  siuveys 
conducted  in  1997  and  1998,  the  highest 
number  of  ve  ssels  observed  on  the 
Caloosahatcli  ee  River  sites  on  a  given 
day  was  477  /essels.  Based  on  aerial, 
boat  traffic,  a  nd  boater  compliance 
surveys  of  tin  s  Caloosahatchee  River, 
over  60  perce  nt  of  vessels  observed  were 
small  power!  oats,  while  less  than  seven 
percent  were  personal  watercraft  (e.g., 
jet  skis)  (Gor;  elany,  1998).  Waterskiing 
and  personal  watercraft  use  in  the 
Caloosahatch  ee  primarily  occius 
between  the  i  Caloosahatchee  and  Cape 
Coral  Bridge^  (Lee  County,  2003).  Shell 
Point  and  Retifish  Point  are  also  popular 
access  areas  where  personal  watercraft 
use  may  be  affected  (FWCC,  2002).  The 
Caloosahatcnee  River  area  is  also  a 
popular  locatpon  for  recreational  guiding 
for  snook  ana  redfish  fishing, 
particularly  *  night  (FWCC,  2003c).  The 
extra  time  required  for  anglers  to  reach 
fishing  grounps  could  reduce  onsite 
fishing  time  and  could  result  in  lower 
consumer  suiplus  for  the  trip.  The 
number  of  anelers  on  the 
Caloosahatcnee,  and  their  origins  and 
destinations,  are  currently  unknown. 
One  study  indicates  that  approximately 
70  percent  ofjthe  boat  traffic  on  the 
CaloosahatcUee  originates  ft'om  the  Cape 
Coral  Canal  system  (FWCC,  2002). 
Another  boatf traffic  siuvey  indicated 
that  the  majority  of  boat  traffic  exits  the 
Caloosahatchee  River  in  the  morning 
and  enters  thfe  river  in  the  afternoon. 
The  majority  |of  vessels  leaving  the 
Caloosahatchee  River  travel  south 
toward  the  S^bel  Causeway  and  Gulf 
of  Mexico.  Ai)proximately  94  percent  of 


vessel  traffic  on  the  Caloosahatchee  was 
reported  as  "traveling,"  while  less  than 
one  percent  was  engaged  in  "skiing" 
based  on  boater  compliance 
observations  at  10  sites  along  the 
Caloosahatchee  River  (Gorzelany,  1998). 

Based  on  these  trends,  it  appears  that 
most  recreational  waterbome  activity  on 
the  Caloosahatchee  River  will  be 
affected  by  the  manatee  refuge.  While 
the  designation  will  cause  an  increase  in 
travel  time,  it  is  luilikely  that  the 
increase  will  be  great  enough  to  cause 
a  significant  economic  dislocation. 
Much  of  the  boat  traffic  on  the 
Caloosahatchee  likely  originates  from 
the  Cape  Coral  Canal  system  (FWCC, 
2002)  and  would  experience  added 
travel  time  of  approximately  15  minutes 
(from  Cape  Coral  Bridge  to  Sanibel 
Causeway)  for  a  trip  that  currently  lasts 
50  minutes.  At  most,  a  boat  traveling 
from  Beautiful  Island  to  the  Sanibel 
Causeway  will  experience  an  estimated 
added  travel  time  of  20  minutes  to  35 
minutes  (depending  on  time  of  the  year) 
due  to  the  final  designation;  ciurently 
this  trip  would  take  approximately  1 
and  one-quarter  hoius. 

The  small  percentage  of  recreational 
boaters  using  the  river  for  waterskiing  or 
personal  watercraft  use  will  choose 
either  to  go  to  alternative  sites  such  as 
San  Carlos  Bay  or  Pine  Island  Sound  or 
to  forgo  the  activity.  The  amount  of 
added  travel  time  to  get  to  an  alternative 
site  will  depend  on  the  origin  of  the  trip 
and  whether  the  trip  originates  ft'om  a 
dock  or  a  ramp.  For  example,  ramp 
users  may  choose  to  trailer  their  boats 
to  a  different  location,  closer  to  the 
alternative  site,  and  may  experience 
little  added  travel  time.  For  dock  users, 
under  the  rule,  travel  time  on  the 
Caloosahatchee  from  the  Cape  Coral 
Bridge  to  the  Sanibel  Causeway  could 
be  approximately  1  and  one-quarter 
hoius.  The  amoxuit  of  added  travel  time 
and  the  expected  quality  of  the 
experience  will  likely  influence  the 
recreationists'  choice  of  whether  to 
travel  to  an  alternative  site  or  forgo  the 
activity.  The  number  of  recreationists 
who  will  use  alternative  sites  or  forgo 
recreational  activities  is  unknown,  but  it 
is  not  expected  to  be  a  large  enough 
number  to  result  in  a  significant 
economic  impact. 

St.  Johns  River  Area:  In  the  Lower  St. 
Johns  River  Manatee  Refuge,  the 
affected  recreational  waterbome 
activities  are  likely  to  include  cruising, 
fishing,  and  waterskiing.  Based  on  a 
survey  of  boat  ramp  users  in  Duval 
County,  these  three  activities  were  the 
most  popular  reasons  cited  as  the 
primary  piupose  of  the  trip. 
Recreational  fishing  was  cited  as  the 
primary  purpose  by  62  percent  of  those 


surveyed;  while  cruising  was  cited  by 
19  percent  and  waterskiing  was  cited  by 
7  percent  (Jacksonville  University, 
1999).  The  total  number  of  recreational 
vessels  registered  in  Duval,  Clay,  and  St. 
Johns  counties  in  2002  is  57,388 
(Division  of  Highway  Safety  and  Motor 
Vehicles.  2003).  The  portion  of  these 
vessels  using  the  St.  Johns  River  area 
covered  by  the  designation  is  imknown. 
Recreational  fishing  for  bass,  redfish, 
sea  trout,  croaker,  and  flounder,  as  well 
as  shrimping  with  nets,  are  popular 
activities  in  the  near-shore  waters  of  the 
St.  Johns  River  south  of  the  Fuller 
Warren  Bridge.  Becausethe  submerged 
aquatic  vegetation  near  shore  provides 
food,  and  docks  provide  protection,  for 
the  fish,  this  is  where  the  fishing 
activity  primarily  takes  place  (FWCC, 
2003c).  Because  recreational  fishing  is 
likely  occxuring  primarily  in  existing 
slow  speed  areas,  the  extension'of  slow 
speed  zones  by  not  more  than  152 
meters  (500  feet)  further  will  not  have 
a  significant  effect.  Recreationists 
engaging  in  fishing  or  cruising  are 
unlikely  to  experience  much  impact  due 
to  the  regulation.  The  expanded/ 
extended  buffers  are  not  expected  to 
increase  travel  times  by  any  more  than 
about  8  minutes  (one  way).  The 
designation  will  cause  some 
inconvenience  in  travel  time,  but 
alternative  sites  within  the  proximity  of 
designated  areas  are  available  for  all 
waterbome  activities.  Because  the 
designated  areas  are  part  of  larger 
waterbodies  where  large  areas  remain- 
unrestricted,  the  impact  of  the 
designation  on  recreational  waterbome 
activities  in  the  St.  Johns  River  and 
adjacent  waterbodies  will  be  limited. 
Recreationists  engaging  in  cruising, 
fishing,  and  waterskiing  may  experience 
some  inconvenience  by  having  to  go 
slower  or  use  undesignated  areas; 
however,  the  extension  of  slow  speed 
zones  is  not  likely  to  result  in  a 
significant  economic  impact. 

Halifax  River  and  Tomoka  River  Area: 
In  the  Halifax  River  and  Tomoka  River 
Manatee  Refuge,  affected  waterbome 
activities  include  fishing,  traveling, 
cruising,  waterskiing,  and  personal 
watercraft  use.  Based  on  a  boating 
activity  study  that  relied  on  a  variety  of 
survey  mechanisms,  the  two  most 
popular  activities  in  the  Intracoastal 
Waterway  in  Volusia  County  were 
recreationed  fishing  and  traveling 
(Volusia  County  Environmental 
Management  Services,  1996). 
Recreationists  engaging  in  fishing  or 
traveling  are  unlikely  to  experience 
much  impact  due  to  the  regulation.  The 
two  most  popular  destinations  are  the 
Mosquito  Lagoon  and  the  Ponce  Inlet 
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area  (Volusia  Coimty  Environmental 
Management,  2002).  Recreationists 
engaging  in  fishing  or  traveling  may 
experience  some  inconvenience  by 
having  to  go  slower;  however,  small 
changes  in  boater  behavior  due  to  the 
extension  of  slow  speed  zones  should 
not  result  in  a  significant  economic 
impact. 

For  the  Tomoka  River,  the  primary 
activity  affected  by  the  designation  is 
waterskiing.  A  ski  club  has  used  the 
river  in  an  area  currently  designated  at 
40  km  per  hoiu  (25  mph).  This  will 
change  to  slow  speed  for  a  portion  of  the 
year.  The  nearest  alternative  site  where 
these  recreationists  can  water  ski  is  at 
least  11  to  16  km  (7  to  10  miles)  away 
(Volusia  County,  2003).  ft  is  estimated 
that  the  on-the-water  travel  time  for  the 
skiers  to  reach  the  nearest  alternative 
site  could  be  up  to  2V2  hours.  The 
regulation  may  cause  some  water  skiers 
to  forgo  this  activity,  or  may  reduce  the 
quality  of  their  experience.  The  number 
of  skiers  that  may  be  affected  and  the 
number  of  trips  per  year  are  not 
ciurently  known.  With  additional 
information  on  the  niunber  of  affected 
individuals,  v/e  could  estimate  the 
impact  of  lost  or  diminished  skiing  days 
given  the  value  of  a  waterskiing  day 
published  in  the  literature.  One  study 
by  Bergstrom  and  Cordell  (1991) 
suggested  the  lost  siuplus  value  may  be 
$38/day  (2002$)  for  a  day  of 
waterskiing.  They  applied  a  multi- 
community,  multi-site  travel  cost  model 
to  estimate  demand  for  37  outdoor 
recreational  activities  and  trip  values, 
including  water  skiing.  The  analysis 
was  based  on  nationwide  data  fi-om  the 
Public  Area  Recreational  Visitors  Study 
collected  between  1985  and  1987  and 
several  secondary  sources. 

In  the  Halifax  River,  one  of  the 
activities  that  may  be  affected  by  the 
designation  is  personal  watercraft 
(PWC)  use.  These  activities  are 
primarily  taking  place  in  the 
recreational  zones  located  south  of  the 
Seabreeze  Bridge  and  north  of  the 
Diuilawton  Bridge.  PWC  likely  represent 
a  very  small  portion  of  vessels  on  the 
Intracoastal  Waterway  in  Volusia 
County.  Based  on  a  boating  activity 
study  from  1994  to  1995,  less  than  two 
percent  of  observations  in  the 
Intracoastal  Waterway  area  were  PWCs 
(based  on  12,000  observations  dining 
aerial,  boat  ramp  and  shoreline,  and 
mailing  surveys)  (Volusia  County 
Environmental  Management  Services, 
1996).  The  number  of  pleasure  PWC  in 
Volusia  County  in  2000  was  2,432,  with 
204  rental  PWC  (FWCC,  2000a).  The 
nearest  alternative  site  for  using 
personal  watercraft  is  near  the 
Dunlawton  Bridge,  where  an  area 


remains  unrestricted  between  the 
chaimel  and  the  expanded  shoreline 
buffer,  or  in  the  Ponce  Inlet  vicinity, 
approximately  20  km  (12.5  miles) 
downriver.  Under  the  rule,  travel  time 
from  the  Daytona  Beach  watersports 
area  (south  of  Seabreeze  Bridge)  to  the 
Ponce  Inlet  area  would  be 
approximately  one  hour.  Added  travel 
time  to  reach  alternative  sites  would 
depend  on  the  origin  of  the  trip,  which 
is  currently  unknown.  The  regulation 
may  cause  some  personal  watercraft 
users  to  forgo  this  activity,  or  may 
reduce  the  quality  of  their  experience. 
The  number  of  PWC  users  that  may  be 
affected  and  the  number  of  trips  per 
year  are  not  currenUy  known.  To  the 
extent  that  these  recreationists  choose  to 
forgo  the  activity,  this  could  also  impact 
local  businesses  that  rent  personal 
watercraft. 

Currently,  not  enough  data  are 
available  to  estimate  the  loss  in 
consumer  surplus  that  water  skiers  in 
the  Tomoka  River  or  PWC  users  in  the 
Halifax  River  will  experience.  While 
some  may  use  substitute  sites,  others 
may  forgo  the  activity.  The  economic 
impact  associated  with  these  changes  on 
demand  for  goods  and  services  is  not 
known.  However,  given  the  number  of 
recreationists  potentially  affected,  and 
the  fact  that  alternative  sites  are 
available,  it  is  not  expected  to  amount 
to  a  significant  economic  impact. 

Affected  Commercial  Charter  Boat 
Activities 

Various  types  of  charter  boats  use  the 
waterways  in  the  affected  counties, 
primarily  for  fishing  and  nature  tours. 
The  number  of  charter  boats  using  the 
Caloosahatchee,  Halifax,  and  St.  Johns 
Rivers,  and  their  origins  and 
destinations,  are  currently  unknown. 
For  nature  tours,  the  extension  of  slow 
speed  zones  is  unlikely  to  cause  a 
significant  impact,  because  these  boats 
are  likely  traveling  at  slow  speeds.  The 
extra  time  required  for  commercial 
charter  boats  to  reach  fishing  grounds 
could  reduce  onsite  fishing  time  and 
could  result  in  fewer  trips.  The  fishing 
activity  is  likely  occurring  at  a  slow 
speed  and  will  not  be  affected.  In  the 
Caloosahatchee  and  St.  Johns  Rivers, 
fishing  charters  may  experience  some 
impact  from  the  extension  of  slow  speed 
zones,  depending  on  their  origins  and 
destinations.  Added  travel  time  may 
affect  the  length  of  a  trip,  which  could 
result  in  fewer  trips  overall,  creating  an 
economic  impact.  In  the  Halifax  River, 
it  is  likely  that  most  fishing  charters  are 
heading  offshore  or  to  the  Mosquito 
Lagoon  and  will  experience  little  impact 
from  the  mle  (Volusia  County,  2003). 


Affected  Commercial  Fishmg  Activities 

•Several  commercial  fisheries  may 
experience  some  impact  due  to  the 
regulation.  Specifically,  the  blue  crab 
fishery  and,  to  a  lesser  extent,  mullet 
fishing,  along  the  Caloosahatchee  River; 
the  crab  and  shrimp  industries  in  the  St. 
Johns  River;  and  the  crab  and  mullet 
fishing  industries  in  Volusia  Coimty 
may  experience  some  economic  impact. 
To  the  extent  that  the  regulation 
establishes  additional  speed  zones  in 
commercial  fishing  areas,  this  may 
increase  the  time  spent  on  the  fishing 
activity,  affecting  the  efficiency  of 
commercial  fishing.  While  limited  data 
are  available  to  address  the  size  of  the 
commercial  fishing  industry  in  the 
manatee  refuges,  county-level  data 
generally  provide  an  upper  bound 
estimate  of  the  size  of  die  industry  and 
potential  economic  impact.  This  section 
first  provides  some  background  on  the 
blue  crab  industry  in  Florida,  and  then 
addresses  the  impact  of  the  rule  on  the 
commercial  fishing  industry  for  each 
manatee  refuge  area. 

One  industry  in  particular  that  may  be 
affected  by  the  rule  is  the  blue  crab 
fishery,  which  represents  a  sizeable 
industry  in  the  State  of  Florida.  Based 
on  a  study  done  for  the  Florida  Fish  and 
Wildlife  Commission,  Division  of 
Marine  Fisheries  (Murphy  et  al.,  2001), 
between  1986  and  2000  the  average 
annual  catch  statewide  was  6.4  milhon 
kilograms  (14.1  million  pounds)  (39.7 
million  crabs).  However,  year  to  year 
fluctuation  is  significant,  including 
highs  of  8.2  million  kilograms  (18 
million  pounds)  statewide  in  1987  and 
1996  and  a  low  of  2.5  million  kilograms 
(5.5  million  pounds)  statewide  in  1991. 
In  the  last  3  years,  blue  crab  landings 
have  been  depressed  throughout  the 
East  Coast  and  Gulf  of  Mexico,  though 
specific  reasons  for  this  are  unknown  at 
this  time  (FWCC,  2003d).  Landings  in 
2001  were  approximately  3.4  million 
kilograms  (7.4  million  pounds) 
statewide.  Based  on  a  2001  weighted 
average  price  of  $1.06  per  0.5  kilograms 
(pound)  of  crab,  this  represents  just 
under  $8  million  (FWCC:  FMRl,  2003). 
Data  from  2001  on  marine  fisheries 
landings  ft-om  FWCC:  FMRl  is 
preliminary  and  subject  to  revision. 

Caloosahatchee  River  Area:  Lee 
County,  where  the  Caloosahatchee  River 
Manatee  Refuge  is  located,  had  157 
licensed  blue  crab  boat  operators  in 
2001  (FWCC:  FMRl,  2003).  Crabbing  in 
the  Caloosahatchee  is  likely  to  be 
minimally  impacted  by  limited 
extension  of  slow  speed  areas.  In  slow 
speed  areas  crab  boats  have  to  travel  at 
slower  speeds  between  crab  pots, 
thereby  potentially  reducing  the  number 
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of  crabs  land  Bd  on  a  daily  basis.  For 
example,  to  i  be  extent  tbat  crab  boat 
operators  fre  |uently  change  fisb  pot 
.  locations  in  i  learch  of  optimal  fishing 
grounds,  this  activity  could  be  slightly 
affected  by  e  ctension  of  some  existing 
slow  speed  z  Dues  (FWCC,  2003a). 

In  2001 ,  bl  Lie  crab  landings  in  Lee 
County  were  175,805  kilograms 
(387,585  pounds),  and  the  weighted 
average  pricf  was  $1.06  per  0.5 
kilograms  (pi  >und)  for  blue  crab 
statewide.  Tlie  entire  value  of  the  blue 
crab  fishery  i  n  Lee  County  is  estimated 
to  be  $411. If  7  (FWCC:  FMRI.  2003). 
Only  a  very  <  mall  portion  of  this  value 
s  likely  to  b<  affected,  as  the  activity 
will  still  occ^  but  with  some  limited 
changes  due  to  additional  speed  zones. 
In  addition,  I  lis  figure  includes 
landings  for  i  Jl  of  Lee  Coimty.  The 
number  of  cr  ib  boats  operating  and  the 
amount  of  bli  le  crab  landings  occiuring 
in  areas  that  vould  be  newly  designated 
speed  zones  i  mder  this  rule  is  unloiown. 
Crabbing  like  ly  occiu^  in  parts  of  Lee 
County  outsii  ie  of  the  Caloosahatchee 
River,  includ  ing  Charlotte  Harbor,  San 
Carlos  Bay,  E  stero  Bay,  etc.  (FWCC, 
2003e).  The  c  ounty-wide  figures  provide 
an  upper  bou  nd  estimate  of  the 
economic  im  jact  on  this  fishery;  this 
would  assum  e  that  the  regulation  closed 
down  the  ent  ire  fishery,  which  is  not 
the  case. 

In  Lee  Cou  ity,  commercial  mullet 
fishing  is  als(  i  occurring  in  the 
Caloosahatcfa  se  River  Manatee  Refuge 
area.  These  fi  shermen  may  also  be 
impacted  by  i  ilower  commuting  times 
from  boat  lau  ach  (e.g. ,  dock  or  ramp)  to 
fishing  groun  ds.  However,  fishing 
activity  assoc  iated  with  mullet  fishing 
generally  inc  udes  slow  net  casting 
within  a  relal  ively  small  geographic  area 
(FWCC.  2003  j).  Therefore,  speed  limits 
are  likely  to  1  ave  a  very  limited  effect 
on  mullet  fisi  ling.  In  2001,  based  on 
mullet  landii]  gs  in  Lee  County  of 
997,903  kilog  rams  (2.2  million  pounds), 
and  the  weig!  ited  average  price  of  $0.66 
for  mullet  sta  tewide,  the  value  of  the 
mullet  fisher  '  in  Lee  County  is 
estimated  to  Ife  $1.4  million  (FWCC: 
FMRI,  2003).  Only  a  very  small  portion 
of  these  valu«  s  is  likely  to  be  affected, 
as  the  activit;  will  still  occur  but  with 
some  change!  due  to  additional  speed 
zones.  In  add  tion,  this  figure  includes 
landings  for  i  11  of  Lee  County.  The 
amount  of  mi  lUet  fishing  occurring  in 
areas  that  wo  ild  be  newly  designated 
speed  zones  i  mder  this  rule  is  unknown. 

St.  Johns  R  ver  Area:  In  the  Lower  St. 
Johns  River  N  anatee  Refuge,  most  of 
which  is  in  D  uval  County,  ciurent 
commercial  f  shing  can  be  divided  into 
activity  soutt  and  north  of  the  Fuller 
Warren  Bridg  s.  Commercial  fishing 


north  {i.e.,  downstream)  of  the  bridge 
consists  primarily  of  shrimping,  while 
commercial  fishing  activity  south  of  the 
bridge  consists  primarily  of  blue  crab 
fishing.  Commercial  net  shrimping  is 
not  allowed  south  of  the  Fuller  Warren 
Bridge  (Jacksonville  Port  Authority, 
2003). 

Commercial  blue  crab  fishing  occurs 
both  north  and  south  of  the  FuDer 
Warren  Bridge.  Crab  fishing  is  Likely  to 
be  impacted  by  the  manatee  refuge.  The 
extension  of  the  shoreline  buffer  zone 
may  impact  fishing  operations  because 
the  majority  of  crabbing  activity  takes 
place  in  the  submerged  aquatic 
vegetation,  which  is  located  along  the 
immediate  shoreline  (FWCC,  2003b). 
Therefore,  when  crabbers  enter  and  exit 
these  shoreline  areas,  they  will  be 
required  to  travel  slowly  {i.e.,  6.4  to  12.9 
km  per  hour  (4  to  8  mph))  for  not  more 
than  152  additional  meters  (500  feet) 
(incremental  to  the  existing  variable 
width  shoreline  buffer).  In  addition, 
travel  between  pots  within  the  buffer 
will  also  be  slowed,  thereby  potentially 
reducing  the  number  of  crabs  landed  on 
a  daily  basis.  However,  once  outside  the 
shoreline  buffer,  boats  can  travel  up  to 
40  km  per  hour  (25  mph)  in  areas 
downstream  of  the  Fuller  Warren 
Bridge,  and  at  unrestricted  speeds 
upstream. 

There  were  61  commercial  licences 
for  blue  crab  issued  in  Duval  County  in 
2001  (FWCC:  FMRI,  2003).  In  2001, 
based  on  blue  crab  landings  in  Duval 
Coimty  of  506,401  poimds,  and  the 
weighted  average  price  of  $1.06  per  0.5 
kilogram  (pound)  for  blue  crab 
statewide,  the  value  of  the  blue  crab 
fishery  in  Ehival  County  is  estimated  to 
be  $537,213  (FWCC:  FMRI.  2003).  Only 
a  small  portion  of  this  value  is  likely  to 
be  affected,  as  the  activity  will  still 
occiu  but  with  some  changes  due  to 
additional  speed  zones.  In  addition,  this 
figure  includes  landings  for  all  of  Duval 
County.  The  number  of  crab  boats 
operating  and  the  amoimt  of  blue  crab 
landings  occurring  in  areas  that  are 
newly  designated  speed  zones  imder 
this  rule  is  unknown.  The  county-wide 
figures  provide  an  upper  boimd  estimate 
of  the  economic  impact  on  this  fishery; 
this  would  assume  that  the  regulation 
closed  down  the  entire  fishery,  which  is 
not  the  case. 

Commercial  shrimping  north  of  the 
Fuller  Warren  Bridge  in  the  St.  Johns 
River  is  likely  to  receive  minimal 
impact  due  to  the  extension  of  year- 
round  slow  speed  areas  outside  of  the 
marked  channels.  Impacts  to  this 
industry  are  likely  to  be  minimal 
because  shrimp  boats  tend  to  trawl  at  a 
slow  speed.  Nonetheless,  shrimp  boats 
will  still  be  required  to  travel  at  slower 


speeds  between  fishing  groimds,  thereby 
potentially  increasing  the  time  it  takes 
to  access  fishing  areas  and  reducing 
shrimp  landed  on  a  daily  basis 
(Jacksonville  Port  Authority.  2003). 

The  majority  of  commercial 
shrimping  activity  in  the  St.  Johns  River 
occurs  between  the  mouth  of  Trout 
River  and  the  Fuller  Warren  Bridge, 
which  approaches  the  northern  limit  of 
the  St.  Johns  Manatee  Refuge 
Qacksonville  Port  Authority,  2003). 
Commercial  shrimping  activity  in  Duval 
Coimty  also  occurs  along  the  Nassau 
River,  which  represents  the  border 
between  Duval  and  Nassau  County,  and. 
to  a  lesser  extent,  along  the  Intracoastal 
Waterway  (FWCC,  2003f).  Shrimp 
landings  in  Clay  County  are  negligible, 
based  on  the  fact  that  commercial 
shrimping  is  not  allowed  upriver  of  the 
Fuller  Warren  Bridge.  Shrimp  landings 
in  St.  Johns  County  most  likely 
represent  activity  along  the  Intracoastal 
Waterway  and  not  in  the  St.  Johns  River 
area.  While  some  limited  commercial 
bait  shrimping  occurs  along  this  stretch 
of  river,  the  vast  majority  of  commercial 
shrimping  in  this  area  is  related  to  the 
harvest  of  shrimp  for  food  production 
(FWCC,  2003e).  In  2001,  based  on 
shrimp  landings  in  Duval  County  of 
997,903  kilograms  (2.2  million  pounds), 
and  the  weighted  average  price  of  $2.33 
for  shrimp  statewide,  the  value  of  the 
shrimp  fishery  in  Duval  County  is 
estimated  to  be  about  $5.2  million 
(FWCC:  FMRI,  2003).  Less  than  one 
percent  of  commercial  shrimp  landings 
in  2001  in  Duval  County  are  related  to 
bait  shrimp  (FWCC:  FMRI,  2003); 
therefore,  these  figures  represent  only 
food  shrimp  harvest.  Only  a  small 
portion  of  this  value  is  likely  to  be 
affected,  as  the  activity  will  still  occur 
but  with  some  changes  due  to  additional 
speed  zones.  In  addition,  this  figure 
includes  landings  for  all  of  Duval 
County.  The  number  of  shrimp  boats 
operating  and  the  amount  of  shrimp 
landings  occurring  in  areas  that  would 
be  newly  designated  speed  zones  under 
this  rule  is  unknown.  The  county-wide 
figures  provide  an  upper  bound  estimate 
of  the  economic  impact  on  this  fishery; 
this  would  assume  that  the  regulation 
closed  down  the  entire  fishery,  which  is 
not  the  case. 

Halifax  River  and  Tomoka  River  Area: 
In  Volusia  County,  the  Halifax  River  and 
Tomoka  River  Manatee  Refuge  includes 
a  variety  of  waterways,  including  the 
Tomoka  River,  the  Tomoka  Basin, 
Halifax  Creek,  and  the  Halifax  River.  In 
these  areas,  it  is  likely  that  blue  crab 
and  mullet  fishing  activities  will  be 
impacted  by  the  speed  zones.  As 
discussed  above  for  Lee  County,  crab 
boats  will  have  to  travel  at  slower 
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speeds  in  some  locations  between  crab 
pots,  thereby  potentially  reducing  the 
number  of  crabs  landed  on  a  daily  basis. 
The  speed  limits  may  also  slow  transit 
speeds  between  fishing  grounds  for  both 
crab  and  mullet  fishing  boats.  As  noted 
above,  mullet  fishing  activity  generally 
includes  slow  net  casting  and,  therefore, 
such  activities  are  unlikely  to  receive 
much  impact.  Note  also  that  along  the 
Halifax  River,  a  corridor  is  available  for 
boats  to  travel  up  to  25  mph.  The 
manatee  refuge  area  along  the  Halifax 
River  stretches  fi-om  the  Flagler- Volusia 
County  line  in  Halifax  Creek  past  the 
Ponce  de  Leon  Inlet  to  the  South 
Causeway  Bridge  (New  Smyrna  Beach), 
a  distance  of  approximately  43.5  km  (27 
miles).  The  waterbody  ranges  fi^m  0.5 
km  (0.3  miles)  to  just  over  1.6  km  (1 
mile)  in  width.  The  manatee  refuge  also 
includes  tributaries  and  river  basins  of 
varying  length  and  width.  The  number 
of  fishing  boats  operating  and  the 
amount  of  blue  crab  and  mullet  landings 
occurring  in  areas  that  are  newly 
designated  speed  zones  under  this  rule 
is  unknown. 

There  were  128  licensed  blue  crab 
operators  in  Volusia  County  in  2001.  In 
2001.  based  on  blue  crab  landings  in 
Volusia  County  of  230,577  kilograms 
(508,337  pounds),  and  the  weighted 
average  price  of  $1.06  for  blue  crab 
statewide,  the  value  of  the  blue  crab 
fishery  in  Volusia  County  is  estimated 
to  be  $539,266  (FWCC:  FMRI,  2003).  hi 
2001,  based  on  mullet  landings  in 
Volusia  County  of  188,675  kilograms 
(415,958  pounds),  and  the  weighted 
average  price  of  $0.66  for  mullet 
statewide,  the  value  of  the  mullet 
fishery  in  Volusia  County  is  estimated 
to  be  $272,591  (FWCC:  FMRI,  2003). 
Only  a  very  small  portion  of  these 
values  is  likely  to  be  affected,  as  the 
crabbing  and  fishing  activities  will  still 
occur  but  with  some  changes  due  to 
additional  speed  zones.  In  addition, 
crabbing  and  mullet  fishing  occur  in 
parts  of  Volusia  County  outside  of  the 
manatee  refuge  area,  including 
Mosquito  Lagoon,  St.  Johns  River,  Lake 
George,  etc.  (Ponce  Inlet  Authority, 
2003).  The  county-wide  figures  provide 
an  upper  bound  estimate  of  the 
economic  impact  on  these  fisheries;  this 
would  assume  that  the  regulation  closed 
down  the  entire  fishery,  which  is  not 
the  case. 

Given  available  data,  the  impact  on 
the  commercial  fishing  industry  of 
extending  slow  speed  zones  in  portions 
of  the  Caloosahatchee,  St.  Johns,  and 
Halifax  Rivers  cannot  be  quantified.  The 
designation  will  likely  affect 
commercial  fishermen  by  way  of  added 
travel  time,  which  may  result  in  an 
economic  impact.  However,  because  the 


manatee  refuge  designations  will  not 
prohibit  any  commercial  fishing 
activity,  and  because  there  is  a  corridor 
available  for  boats  to  travel  up  to  40  km 
per  hour  (25  mph)  in  most  affected 
areas,  it  is  unlikely  that  the  rule  will 
result  in  a  significant  economic  impact 
on  the  commercial  fishing  industry.  It  is 
important  to  note  that  in  2001,  the  total 
annual  value  of  potentially  affected 
fisheries  is  approximately  $8.3  million 
(2001$);  this  figure  represents  the 
economic  impact  on  commercial 
fisheries  in  these  counties  in  the 
unlikely  event  that  the  fisheries  would 
be  entirely  shut  down,  which  is  not  the 
situation  associated  with  this  rule. 

Agency  Administrative  Costs 

The  cost  of  implementing  the  rule  has 
been  estimated  based  on  historical 
expenditures  by  the  Service  for  manatee 
refiiges  and  sanctuaries  established 
previously.  The  Service  expects  to 
spend  approximately  $600,000  (2002$) 
for  posting  and  signing  15  previously 
designated  manatee  protection  areas. 
This  represents  the  amount  that  the 
Service  will  pay  contractors  for  creation 
and  installation  of  manatee  signs.  While 
the  number  and  location  of  signs  needed 
to  post  the  manatee  refuges  is  not 
known,  the  cost  of  manufacturing  and 
posting  signs  to  delineate  the  manatee 
refuges  in  this  rule  is  not  expected  to 
exceed  the  amount  being  spent  to  post 
previously  designated  manatee 
protection  areas  (Service.  2003a).  In 
addition,  the  Service  anticipates  that  it 
will  spend  $1.7  million  (2002$)  for 
enforcement  of  newly  designated 
manatee  refuges  annually.  These  costs 
are  overstated  because  they  represent 
the  cost  of  enforcing  13  new  manatee 
refuges  and  sanctuaries  designated 
earlier  on  November  8.  2002,  as  well  as 
the  3  manatee  refuges  included  in  this 
rule.  The  costs  of  enforcement  include 
hiring  and  training  five  new  law 
enforcement  agents  and  two  special 
agents,  and  the  associated  training, 
equipment,  upkeep,  and  clerical  support 
(Service,  2003b).  Finally,  there  may  be 
some  costs  fot  education  and  outreach 
to  inform  the  public  about  these  new 
manatee  refuge  areas. 

While  the  State  of  Florida  has  19,312 
km  (12,000  miles)  of  rivers  and  1.21 
hectares  (3  million  acres)  of  lakes,  the 
rule  will  affect  approximately  156 
kilometers  (97  river  miles).  The  speed 
restrictions  on  approximately  156  km 
(97  miles)  of  manatee  refuges  in  this 
rule  will  cause  inconvenience  due  to 
added  travel  time  for  recreationists  and 
commercial  charter  boats  and 
fishermen.  As  a  result,  the  rule  will 
impact  the  quality  of  waterbome 
activity  experiences  for  some 


recreationists,  and  may  lead  some 
recreationists  to  forgo  the  activity.  The 
extension  of  existing  State  speed  zones 
for  156  km  (97  miles)  is  not  expected  to 
affect  waterbome  activity  to  the  extent 
that  it  would  have  a  significant 
economic  impact.  The  rule  does  not 
prohibit  recreationists  from 
participating  in  any  activities. 
Alternative  sites  are  available  for  all 
waterbome  activities  that  may  be 
affected  by  this  rule.  The  distance  that 
recreationists  may  have  to  travel  to 
reach  an  un-designated  area  varies. 
Water  skiers  in  the  Tomoka  River  will 
likely  experience  the  greatest 
inconvenience  in  terms  of  added  travel 
time,  as  travel  by  water  to  the  nearest 
alternative  site  could  take 
approximately  ZVz  hours  depending  on 
time  of  year.  The  regulation  will  likely 
impact  some  portion  of  the  charter  boat 
and  commercial  fishing  industries  in 
these  areas  as  well.  The  inconvenience 
of  having  to  go  somewhat  slower  in 
some  areas  may  result  in  changes  to 
commercial  and  recreational  behavior, 
resulting  in  some  regional  economic 
impacts.  Given  available  information, 
the  net  economic  impact  of  designating 
the  three  manatee  refuges  is  not 
expected  to  be  significant  (i.e..  an 
annual  economic  impact  of  over  $100 
million).  While  the  level  of  economic 
benefits  that  may  be  attributable  to  the 
manatee  refuges  is  unknown,  these 
benefits  would  cause  a  reduction  in  the 
economic  impact  of  the  rule. 

b.  The  precedent  to  establish  manatee 
protection  areas  has  been  established 
primarily  by  State  and  local 
governments  in  Florida.  We  recognize 
the  important  role  of  State  and  local 
partners  and  continue  to  support  and 
encourage  State  and  local  measures  to 
improve  manatee  protection.  We  are 
designating  areas  where  existing  State 
and  local  designations  are  considered 
minimal  protection  and  where  existing 
designations  are  confusing  and/or 
unenforceable. 

c.  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Minimal  restriction 
to  existing  human  uses  of  the  sites 
would  result  from  this  mle.  but  the 
restriction  is  believed  to  enhance 
manatee  viewing  opportunities.  No 
entitlements,  grants,  user  fees,  loan 
programs  or  effects  on  the  rights  and 
obligations  of  their  recipients  are 
expected  to  occur. 

d.  This  rule  does  not  raise  novel  legal 
or  policy  issues.  We  have  previously 
established  other  manatee  protection 
areas. 
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Regulatory  I  lexibility  Act 

We  certi^'  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  i  umber  of  small  entities  as 
defined  und  jr  the  Regulatory  Flexibility 
Act  (5  U.S.C  601  et  seq.).  An  initial/ 
final  Regulal  ory  Flexibility  Analysis  is 
not  required  Accordingly,  a  Small 
Entity  Comp  iance  Guide  is  not 
required. 

In  order  tc  determine  whether  the  rule 
will  have  a  s  gnificant  economic  effect 
on  a  substan  ial  number  of  small 
entities,  we  i  itilize  available  information 
on  the  Indus  tries  most  likely  to  be 
affected  by  t!  le  designation  of  three 
manatee  refu  ges.  Currently  no 
information  s  available  on  the  specific 
number  of  si  lall  entities  that  are 
potentially  a  fected.  This  rule  will  add 
travel  time  t(  boating  recreationist's  and 
commercial  i  ictivities  resulting  from 
extension  of  existing  speed  zones. 
Because  the  i  )nly  restrictions  on 
recreational  Activity  result  from  added 
travel  time,  i  nd  alternative  sites  are 
available  for  all  waterbome  activities, 
we  believe  tl  at  the  economic  effect  on 
small  entitiei  i  resulting  &x)m  changes  in 
recreational  ise  patterns  will  not  be 
significant.  1  he  economic  effects  on 
small  busine  is  resulting  from  this  rule 
are  likely  to  )e  indirect  effects  related  to 
reduced  dem  and  for  goods  and  services 


if  recreationists  choose  to  reduce  their 
level  of  participation  in  waterbome 
activities.  Similarly,  because  the  only 
restrictions  on  commercial  activity 
result  from  the  inconvenience  of  added 
travel  time,  and  boats  can  continue  to 
travel  up  to  40  km  per  hour  (25  mph) 
in  most  areas,  we  believe  that  any 
economic  effect  on  small  commercial 
fishing  or  charter  boat  entities  will  not 
be  significant.  Also,  the  indirect 
economic  impact  on  small  businesses 
that  may  result  from  reduced  demand 
for  goods  and  services  from  commercial 
entities  is  likely  to  be  insignificant. 

In  order  to  determine  whether  small 
entities  will  be  affected  significantly,  we 
examined  county-level  earnings  data. 
We  compared  personal  income  data  for 
the  coiuities  potentially  affected  to 
statewide  averages  to  provide  some 
background  information  about  each 
county's  economic  situation.  Because 
specific  information  about  earnings  of 
small  entities  potentially  affected  (both 
the  total  level  and  the  amount  of 
earnings  potentially  affected  by  the  rule) 
is  not  available,  we  examined  county- 
level  earnings  for  industries  potentially 
impacted  by  the  designation.  We  further 
analyzed  county  business  patterns  data 
to  examine  the  numbers  of 
establishments  in  the  affected  comities 
that  have  a  small  number  of  employees. 


As  stated  above,  economic  impacts  are 
believed  to  be  minor  and  mostly  will 
not  interfere  with  the  existing  operation 
of  small  businesses  in  the  affected 
counties. 

Selected  economic  characteristics  of 
the  five  affected  counties  are  shown  in 
Table  1.  As  demonstrated  in  the  table, 
all  counties  except  St.  Johns  have  a 
lower  per  capita  income  than  the  State 
average.  Growth  in  total  personal 
income  is  slower  than  the  statewide 
average  in  Duval,  Lee,  and  Volusia 
Counties.  St.  Johns  Coiuity  greatly 
exceeds  the  statewide  average  in  growth 
in  both  total  and  per  capita  personal 
income.  For  all  five  counties,  the 
services  sector  represents  the  industry 
with  the  greatest  earnings.  The 
proportion  of  industry  earnings 
attributable  to  amusement  and 
recreation  (a  subcategory  of  the  services 
industry  potentially  impacted  by  the 
rule)  was  relatively  low  for  each  county, 
ranging  from  one  to  five  percent  of  total 
industry  earnings.  As  a  resvdt,  a  small 
impact  to  the  recreation  sector  is 
imlikely  to  have  a  significant  effect  on 
coimty-level  income.  Similarly,  the 
proportion  of  industry  earnings  related 
to  the  fishing  sector  was  less  than  0.2 
percent  for  each  county.  Thus,  a  small 
impact  to  the  fishing  sector  is  unlikely 
to  adversely  affect  county-level  income. 


Table  1  .—Economic  Characteristics  of  the  Five  Affected  Counties  in  Florida— 2000 


Countle  > 


Per  capita 
persorfal  in- 
come 2000 
($) 


10-year  an- 
nual growtti 
of  per  capita 
income^ 
(percent) 


Total  personal 

income  2000 

(000$) 


10-year  an- 
nual growtti 
of  total  per- 
sonal In- 
come a  (per- 
cent) 


Total  earnings 

by  industry — 

all  industries 

(000$) 


Amusement  and  recreation 
industry  earnings 


TtKXJsahds 
of  dollars 


Percent  of 
total 


Fistiing  industry  earnings 


TiTOusands 
of  doUars 


Percent  of 
total 


Clay  . 
Ouvai 


St.  Johns  

Volusia 

State  of  Florida 


25,421 
27.084 
26,655 
40.635 
22.574 
27,764 


3.8 
4.1 
3.0 
7.7 
3.6 
4.0 


3,601.576 
21.118.751 
11.833.528 

5,057.864 

10,046,808 

445,739.968 


8.4 
6.3 
7.0 
15.9 
6.Z 
72 


1,225.569 
19,916.074 
6.379.956 
1,553,900 
4.748.268 
282,260,357 


18.565 

194.900 

106.875 

82.280 

128.280 

5.392.786 


1.5 
1.0 
1.7 
5.3 
2.7 
1.9 


73 

3.440 

10,619 

581 

(") 
85,609 


0.01 
0.02 
0.17 
0.04 
na 
0.03 


Source:    Bureau 
www.bea.doc. 
■Kjrowtti  rates 
»BEA  has  withheld 


go  '/bea/ri 


Regional   Economic   Information   System,    Regional   Accounts   Data,   Locjil   Area   Personal   Income   {trflp:// 


of   Economic   Analysis   (BEA) 
'regional/reis/). 
Mere  calculated  from  1 990  and  2000  personal  income  data. 

this  information  in  order  to  avoid  disclosure  of  confidential  information 


The  emplc^jrment  characteristics  of  the    included  the  following  SIC  (Standard 
five  affected 
Table  2.  The  latest 
data  for  the 
establishmer  ts 
industry  and 


:oimties  are  shown  in 

available  published 
number  of 
broken  down  by 
county  are  from  1997.  We 


t)tal 


Industrial  Classification)  categories, 
because  they  include  businesses  most 
likely  to  be  directly  affected  by  the 
designation  of  the  manatee  refuges: 
•  Fishing,  hunting,  trapping  (SIC  09) 


•  Water  transportation  (SIC  44) 
,  •  Miscellaneous  retail  (SIC  59) 

•  Amusement  and  recreation  services 
(SIC  79) 

•  Non-classifiable  establishments 
(NCE) 


Federal  Register /Vol.  68.  No.  151 /Wednesday,  August  6,  2003 /Rules  and  Regulations         46897 
Table  2.— Employment  Characteristics  of  the  Five  Affected  Counties  in  Florida— 1997 

(Includes  SIC  Codes  09,  44,  59,  79,  and  NCE») 


Total  Mid- 
March 
employ- 

nrient*'  (all 
indus- 
tries) 

Mid- 
March 
employ- 
ment*' 
(select 

SIC 
codes) 

Total  es- 
tablish- 
ments (all 
indus- 
tries) 

Select  SIC  Codes  (Includes  SIC  Codes  09.  44,  59.  79, 
and  NCE-) 

Counties 

Total  es- 
tahKsh- 
ments 

Number 
of  estab- 
lishnrients 
(1-4  em- 
ployees) 

Number 
of  estab- 
lishments 
(5-9  em- 
ployees) 

Number 
of  estab- 
lish rr>ents 
(10-19 
employ- 
ees) 

Number 
of  estat>- 
lishments 
(20+  em- 
ployees) 

Clay 

Duval 

Leie 

St.  Johns 

Volusia 

28,106 
361,302 
135,300 

33.173 
127,948 

1,940 
14,459 
7,734 
1,971 
7,116 

2,747 
21.016 
11.386 

3,127 
10,716 

255 
1,510 
974 
273 
989 

158 
877 
602 
177 
643 

48 
330 
193 

58 
188 

30 
164 
92 
24 
73 

19 
139 
87 
14 
85 

Source:  U.S.  Census  County  Business  Patterns  (httpJ/www.census.gov/epcd/cbp/view/cbpviewMn^. 
a  Descriptions  of  the  SIC  codes  included  in  this  tat)le  as  follows: 
SIC  09 — Fishing,  hunting,  and  trapping 
SIC  44 — Water  transportation 
SIC  59 — Miscellaneous  retail  service  division. 
SIC  79 — Amusement  and  recreation  services 
NCE — non-classifiable  establishments  division 

^  Table  provides  the  high-end  estimate  whenever  the  Census  provides  a  range  of  mid-March  employment  figures  for  select  counties  and  SIC 
codes. 


As  shown  in  Table  2,  the  vast  majority 
(over  80  percent)  of  these  business 
establishments  in  each  of  the  five 
affected  counties  have  less  than  ten 
employees,  with  the  largest  number  of 
establishments  employing  less  than  fom 
employees.  In  addition,  in  1997,  only 
iom  to  seven  percent  of  total  mid-March 
emplojmient  for  industries  in  the 
affected  counties  was  in  the  industries 
likely  to  be  affected  by  the  rule.  Any 
economic  impacts  associated  with  this 
rule  will  affect  some  proportion  of  these 
small  entities. 

Since  the  designation  is  for  the 
development  of  manatee  refuges,  which 
only  require  a  reduction  in  speed,  we  do 
not  believe  the  designation  would  cause 
significant  economic  effect  on  small 
businesses.  For  example,  because  the 
manatee  refuge  designations  will  not 
prohibit  any  conunercial  fishing 
activity,  and  because  there  is  a  route 
available  for  boats  to  travel  at  up  to  40 
km  per  hour  (25  mph)  in  most  areas,  it 
is  uidikely  that  the  rule  will  result  in  a 
significant  economic  impact  on 
commercial  fishing  entities.  Ciurently 
available  information  does  not  allow  us 
to  quantify  the  number  of  small 
business  entities  such  as  charter  boats  or 
commercial  fishing  entities  that  may 
incin  direct  economic  impacts  due  to 
the  inconvenience  of  added  travel  times 
resulting  from  the  rule.  An  examination 
of  coimty  level  information  indicates 
that  these  economic  impacts  will  not  be 
significant  for  the  affected  counties. 
Based  on  an  analysis  of  public 
comment,  further  refinement  of  the 
impact  on  small  entities  may  be 
possible.  In  addition,  the  inconvenience 
of  slow  speed  zones  may  cause  some 


recreationists  to  change  their  behavior, 
which  may  cause  some  loss  of  income 
to  some  small  businesses.  The  number 
of  recreationists  that  will  change  their 
behavior,  and  how  their  behavior  will 
change,  is  unknown;  therefore,  the 
impact  on  potentially  affected  small 
business  entities  cannot  be  quantified. 
However,  because  boaters  will 
experience  only  minimal  added  travel 
time  in  most  affected  areas,  we  believe 
that  this  designation  will  not  cause  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5. 
U.S.C.  804  (2).  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
As  shown  above,  this  rule  may  cause 
some  inconvenience  in  the  form  of 
added  travel  time  for  recreationists  and 
commercial  fishing  and  charter  boat 
businesses  because  of  speed  restrictions 
in  manatee  refuge  areas,  but  this  should 
not  translate  into  any  significant 
business  reductions  for  the  many  small 
businesses  in  the  five  affected  counties. 
An  unknown  portion  of  the 
establishments  shown  in  Table  2  could 
be  affected  by  this  rule.  Because  the 
only  restrictions  on  recreational  activity 
result  from  added  travel  time,  and 
alternative  sites  are  available  for  all 
waterbome  activities,  we  believe  that 
the  economic  impact  on  small  entities 
residting  from  changes  in  recreational 
use  patterns  will  not  be  significant.  The 
economic  impacts  on  small  business 
resulting  from  this  rule  are  likely  to  be 
indirect  effects  related  to  reduced 


demand  for  goods  and  services  if 
recreationists  choose  to  reduce  their 
level  of  participation  in  waterbome 
activities.  Similarly,  because  the  only 
restrictions  on  commercial  activity 
result  fitjm  the  inconvenience  of  added 
travel  time,  and  boats  can  continue  to 
travel  up  to  40  km  per  hour  (25  mph] 
in  most  areas,  we  believe  that  any 
economic  impact  on  small  commercial 
fishing  or  charter  boat  entities  will  not 
be  significant.  Also,  the  indirect 
economic  impact  on  small  businesses 
that  may  result  from  reduced  demand 
for  goods  and  services  from  commercial 
entities  is  likely  to  be  insignificant. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  It  is  unlikely  that 
there  are  unforeseen  changes  in  costs  or 
prices  for  constuners  stenuning  from 
this  rule.  The  recreational  charter  boat 
and  commercial  fishing  industries  may 
be  affected  by  lower  speed  limits  for 
some  areas  when  traveling  to  and  from 
fishing  grounds.  However,  because  of 
the  availability  of  40-km-per-hour  (25- 
mph]  routes  in  most  areas,  this  impact 
is  likely  to  be  limited. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
As  stated  above,  this  rule  may  generate 
some  level  of  inconvenience  to 
recreationists  due  to  added  travel  time, 
but  the  resulting  economic  impacts  are 
believed  to  be  minor  and  will  not 
interfere  with  the  normal  operation  of 
businesses  in  the  affected  counties. 
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Federalism 


In  accordani  :e  with  Executive  Order 
13132,  the  mil  s  does  not  have  significant 
Federalism  efi  ects.  A  Federalism 
assessment  is  lot  required.  This  rule 
will  not  have  lubstantial  direct  effects 
on  the  State,  ii  i  the  relationship  between 
the  Federal  G<  vemment  and  the  State, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  coordinated 
with  the  State  of  Florida  to  the  extent 
possible  on  th  ;  development  of  this 
rule. 


Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
The  regulation  would  not  impose  new 
recordkeeping  or  reporting  requirements 
on  State  or  local  governments, 
individuals,  businesses,  or 
organizations. 

National  Environmental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act. 
This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An 
environmental  assessment  has  been 
prepared  and  is  available  for  review 
upon  request  by  writing  to  the  Field 
Supervisor  [see  ADDRESSES  section). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memoranduiTi  of  April  29,  1994. 
"Govemment-to-Govenunent  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  rule  is  available  upon  request 
fi-om  the  Jacksonville  Field  Office  (see 
ADDRESSES  section). 

Author 

The  primary  authors  of  this  dociunent 
are  Stefanie  Barrett,  James  Valade.  Peter 
Benjamin.  Kalani  Cairns,  and  David 
Hankla  [see  ADDRESSES  sectioh). 

Authority 

The  authority  to  establish  manatee 
protection  areas  is  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  Marine  Mammal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407).  as 
amended. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 


Regulation  Promulgation 

■  Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  17— [AMENDED] 

■  1 .  The  authority  citation  for  part  1 7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

■  2 .  Amend  §  1 7 . 1 08  by  adding 
paragraphs  (c)(12)  through  (c)(14)  as 
follows: 

.  §  1 7.1 08    List  of  designated  manatee 
protection  areas. 

***** 

(c)*  *  * 

(12)  The  Caloosahatchee  River — San 
Carlos  Bay  Manatee  Refuge. 

(i)  The  Caloosahatchee  River — San 
Carlos  Bay  Manatee  Refuge  is  described 
as  all  waters  of  the  Caloosahatchee  River 
emd  San  Carlos  Bay  downstream  of  the 
Seaboard  Coastline  trestle  at  Beautiful 
Island  to  Channel  Marker  "93"  and  ft'om 
Channel  Marker  "99"  to  the  Sanibel 
Causeway,  in  Lee  County.  A  map 
showing  the  refuge  and  four  maps 
showing  specific  areas  in  the  refuge  are 
at  paragraph  (12)(x)  of  this  section. 

(ii)  From  the  Seaboard  Coastline 
Railroad  trestle  at  Beautiful  Island, 
downstream  to  Channel  Marker  "25",  a 
distance  of  approximately  1.6 
kilometers  (1  mile),  watercraft  are 
required  to  proceed  at  slow  speed  in  the 
marked  navigation  channel  from 
November  15  to  March  31  and  at  not 
more  than  40  kilometers  per  hoiu  (km/ 
h)  (25  miles  per  hoiu-)  in  the  channel 
from  April  1  to  November  14.  See  map 
of  "Edison  Bridge  Area"  in  paragraph 
(12)(x)  of  this  section. 

(iii)  From  a  point  152  meters  (500 
feet)  east  of  the  Edison  Bridge 
downstream  to  a  point  152  meters  (500 
feet)  west  of  the  CaloosahatcheeBridge, 
approximately  1.1  kilometers  (0.7  mile) 
in  length,  shoreline-to-shoreline 
(including  the  marked  navigation 
channel),  watercraft  are  required  to 
proceed  at  slow  speed  (channel 
included),  year-roimd.  See  map  of 
"Edison  Bridge  Area"  in  paragraph 
(12)(x)  of  this  section. 

(iv)  From  a  point  152  meters  (500  feet) 
west  of  the  Caloosahatchee  Bridge 
downstream  to  a  point  152  meters  (500 
feet)  northeast  of  the  Cape  Coral  Bridge, 
a  distance  of  approximately  10.9 
kilometers  (6.8  miles),  watercraft  cu-e 
required  to  proceed  year-roimd  at  slow 
speed,  while  traveling  within  shoreline 
buffers  extending  out  from  the  shore  to 
a  minimum  distance  of  approximately 
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402  meters  (1,320  feet),  as  marked. 
Watercraft,  wdth  the  exception  of 
seaplanes,  are  required  to  proceed  at  not 
more  than  40  km/h  (25  miles  per  hour) 
throughout  the  year  between  these 
buffers  (including  the  marked 
navigation  channel  where  not  more 
restrictively  designated).  See  map  of 
"Cape  Coral  Bridge  Area"  in  paragraph 
(12)(x)  of  this  section. 

(v)  From  a  point  152  meters  (500  feet) 
northeast  of  the  Cape  Coral  Bridge 
downstream  to  a  point  152  meters  (500 
feet)  southwest  of  the  Cape  Coral  Bridge, 
a  distance  of  approximately  0.4 
kilometer  (0.25  mile),  shoreline-to- 
shoreline  (excluding  the  marked 
navigation  channel),  watercraft  are 
required  to  proceed  at  slow  speed,  year- 
round.  In  the  marked  navigation 
channel,  watercraft  are  required  to 
proceed  at  not  more  than  40  km/h  (25 
miles  per  hour)  throughout  the  year.  See 
map  of  "Cape  Coral  Bridge  Area"  in 
paragraph  (12)(x)  of  this  section. 

(vi;  From  a  point  152  meters  (500  feet) 
southwest  of  the  Cape  Coral  Bridge  to 
Chaimel  Marker  "72,"  a  distance  of 
approximately  1.9  kilometers  (1.2 
miles),  watercraft  are  required  to 
proceed  year-round  at  slow  speed,  while 
traveling  within  shoreline  buffers 
extending  out  from  the  shore  to  a 
minimiun  distance  of  approximately 
402  meters  (1,320  feet),  as  marked. 


Watercraft  are  required  to  proceed  at  not 
more  than  40  km/h  (25  miles  per  hour] 
throughout  the  year  between  these 
buffers  (including  the  marked 
navigation  channel  where  not  more 
restrictively  designated).  See  map  of 
"Redfish  Point  Area"  in  paragraph 
(12}(x)  of  this  section. 

(vii)  From  Channel  Marker  "72"  to 
Chaimel  Marker  "76"  (in  the  vicinity  of 
Redfish  Point),  for  a  distance  of 
approximately  1.8  kilometers  (1.1  miles) 
in  length,  shoreline-to-shoreline 
(including  the  marked  navigation 
channel),  watercraft  are  required  to 
proceed  at  slow  speed,  year-roimd.  See 
map  of  "Redfish  Point  Area"  in 
paragraph  (12)(x)  of  this  section. 

(viii)  From  Chaimel  Marker  "76"  to 
Chaimel  Marker  "93,"  a  distance  of 
approximately  5.2  kilometers  (3.2  miles) 
in  length,  watercraft  are  required  to 
proceed  year-round  at  slow  speed,  while 
traveling  within  shoreline  buffers 
extending  out  fri3m  the  shore  to  a 
minimum  distance  of  approximately 
402  meters  (1,320  feet),  as  marked. 
Watercraft  are  required  to  proceed  at  not 
more  than  40  km/h  (25  miles  per  hour) 
throughout  the  year  between  these 
buffers  (including  the  marked 
navigation  channel  where  not  more 
restrictively  designated).  See  map  of 
"Redfish  Point  Area"  in  paragraph 
(12)(x)  of  this  section. 


(ix)  Except  as  described  below  and  as 
marked,  from  Chaimel  Marker  "99"  to 
the  Sanibel  Causeway,  watercraft  are 
required  to  proceed  at  slow  speed  year- 
round  in  San  Carlos  Bay  virithin  the 
following  limits:  A  northern  boimdary 
described  by  the  southern  edge  of  the 
marked  navigation  channel,  a  line 
approximately  2.9  kilometers  (1.8  miles) 
in  length;  a  southern  boundary 
described  by  the  Sanibel  Causeway 
(approximately  1.9  kilometers  (1.2 
miles)  in  lengtii);  a  western  boundary 
described  by  a  line  that  connects  the 
western  end  of  the  easternmost  Sanibel 
Causeway  island  and  extending 
northwest  to  Channel  Marker  "7" 
(approximately  2.9  kilometers  (1.8 
miles)  in  length);  and  the  eastern 
boundary  includes  the  western  limit  of 
the  State-designated  manatee  protection 
area  (68C-22.005)  near  Pxmta  Rassa 
(approximately  2.9  kilometers  (1.8 
miles)  in  length).  However  this  area 
excludes  the  marked  navigation  channel 
fit)m  Channel  Marker  "99"  to  the 
Sanibel  Causeway  and  adjacent  waters, 
as  marked.  See  map  of  "San  Carlos  Bay" 
in  paragraph  (12)(x)  of  this  section. 

(x)  Five  maps  of  the  Caloosahatchee 
River — San  Carlos  Bay  Manatee  Refuge 
follow: 
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^\j     Lower  St  Johns  River 


nUJNG  CODE  431  0-55-C 

(13)  The  Lc  wer  St.  Johns  River 
Manatee  Refi  ge. 

(i)  The  Low  er  St.  Johns  River  Manatee 
Refuge  is  described  as  portions  of  the  St. 
Johns  River  and  adjacent  waters  in 
Duval,  Clay,  and  St.  Johns  Coimties 
from  approximately  Channel  Marker 
"73",  as  marked,  upstream  to  the  mouth 
of  Peter's  Branch,  including  Doctors 
Lake,  in  Clay  County  on  the  western 
shore,  and  to  the  southern  shore  of  the 
mouth  of  Julington  Creek  in  St.  Johns 
County  on  thf  eastern  shore.  A  map 
showing  the  riefuge  and  two  maps 
showing  specific  areas  of  the  refuge  are 
at  paragraph  |13){v)  of  this  section. 

fii)  From  Channel  Marker  "73" 
upstream  to  the  Main  Street  Bridge,  a 
distance  of  approximately  16.8 
kilometers  (of  10.4  miles),  watercraft  are 
required  to  pioceed  at  slow  speed,  year- 
round,  outsidb  the  marked  navigation 
channel  and  at  speeds  of  not  more  than 


40  km/h  (25  miles  per  hour)  in  the 
marked  channel  (from  Channel  Marker 
"81"  to  the  Main  Street  Bridge,  the 
channel  is  defined  as  the  line  of  sight 
extending  west  from  Channel  Markers 
"81"  and  "82"  to  the  fenders  of  the 
Main  Street  Bridge).  See  map  of  "St. 
Johns  River  Bridges  Area"  in  paragraph 
(13)(v)  of  this  section. 

(iii)  From  the  Main  Street  Bridge  to 
the  Fuller  Warren  Bridge,  a  distance  of 
approximately  1.6  kilometers  (1.0  mile), 
shoreline  to  shoreline,  watercraft  are 
required  to  proceed  at  slow  speed 
(channel  included),  year-round.  See 
map  of  "St.  Johns  River  Bridges  Area" 
in  paragraph  (13)(v)  of  this  section. 

(iv)  Upstream  of  the  Fuller  Warren 
Bridge,  a  213-meter  (700-foot)  to  305- 
meter  (1,000-foot)  as-marked,  watercraft 
are  required  to  proceed  at  slow  speed, 
year-round,  shoreline  buffer  to  the  south 
bank  of  the  mouth  of  Peter's  Branch  in 


Clay  County  along  the  western  shore 
(approximately  31.1  kilometers  (19.3 
miles));  and  in  Doctors  Lake  in  Clay 
Coimty,  watercraft  are  required  to 
proceed  at  slow  speed,  year-round, 
along  a  213-meter  (700-foot)  to  274- 
meter  (900-foot)  as-marked,  shoreline 
buffer  (approximately  20.8  kilometers 
(12.9  miles));  and  a  213-meter  (700-foot) 
to  305-meter  (1,000-foot)  as-marked, 
watercraft  are  required  to  proceed  at 
slow  speed,  year-roimd,  shoreline  buffer 
to  the  south  bank  of  the  mouth  of 
Julington  Creek  in  St.  Johns  Coimty 
along  the  eastern  shore  (approximately 
32.5  kilometers  (20.2  miles))  to  a  line 
north  of  a  western  extension  of  the 
Natiu^'s  Hammock  Road  North.  See 
map  of  "Lower  St.  Johns  River"  in 
paragraph  (13)(v)  of  this  section. 

(v)  Three  maps  of  the  Lower  St.  Johns 
River  Manatee  Refuge  follow: 
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(14)  The  Halifax  and  Tomoka  Rivers 
Manatee  Refuge. 

(i)  The  Halifax  and  Tomoka  Rivers 
Manatee  Refuge  is  described  as  the 
Halifax  River  and  associated 
waterbodies  in  Volusia  County,  from  the 
Volusia  County — Flagler  County  line  to 
New  Smyrna  Beach.  A  map  showing  the 
refuge  and  eight  maps  showing  specific 
areas  in  the  refuge  are  at  paragraph  (14) 
(xii)  of  this  section. 

(ii)  From  the  Volusia  County — Flagler 
County  line  at  Halifax  Creek  south  to 
Channel  Marker  "9,"  a  distance  of 
approximately  11.3  kilometers  (7.0 
miles)  in  length,  watercraft  are  required 
to  proceed  at  not  more  than  40  km/h 
(km/h)(25  miles  per  hoiu")  in  the 
chaimel.  See  maps  of  "Halifax  Creek" 
and  "Tomoka  River  Basin"  in  paragraph 
(14)  (xii)  of  this  section. 


Lower  St  Johns  River 


(iii)  From  Channel  Marker  "9"  to  a 
point  152  meters  (500  feet)  north  of  the 
Granada  Bridge  (State  Road  40) 
(including  the  Tomoka  Basin),  a 
distance  of  approximately  5.0  km  (3.1 
miles)  in  length,  watercraft  are  required 
to  proceed  at  not  more  than  40  km/h  (25 
mph)  in  areas  between  the  existing  91- 
meter  (300-foot)  buffers  (and  including 
the  marked  navigation  channel).  See 
maps  of  "Tomoka  River  Basin"  and 
"Tomoka  River"  in  paragraph  (14)  (xii) 
of  this  section. 

(iv)  In  the  Tomoka  River,  from  the  I- 
95  Bridge  to  Alligator  Island,  as  marked, 
a  distance  of  approximately  1.6 
kilometers  (1  mile),  watercraft  are 
required  to  proceed  at  slow  speed, 
shoreline  to  shoreline,  from  April  1  to 
August  31.  See  map  of  "Tomoka  River" 
in  paragraph  (14)  (xii)  of  this  section. 


(v)  From  152  meters  (500  feet)  north 
to  305  meters  (1,000  feet)  south  of  the 
Granada  Bridge  (State  Road  40),  a 
distance  of  approximately  0.5 
kilometers  (0.3  miles)  in  length, 
watercraft  are  required  to  proceed  at 
slow  speed,  year-round,  shoreline  to 
shoreline.  See  map  of  "Halifax  River  A" 
in  paragraph  (14)  (xii)  of  this  section. 

(vi)  From  a  point  305  meters  (1,000 
feet)  south  of  the  Granada  Bridge  (State 
Road  40)  to  a  point  152  meters  (500  feet) 
north  of  the  Seabreeze  Bridge,  a  distance 
of  approximately  6.4  km  (4.0  miles)  in 
length,  watercraft  are  required  to 
proceed  at  not  more  than  40  km/h  (25 
mph)  in  areas  between  the  existing  91- 
meter  (300-foot)  buffers  (and  including 
the  marked  navigation  channel).  See 
map  of  "Halifax  River  A"  in  paragraph 
(14)  (xii)  of  this  section. 
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(vii)  As  marked,  from  152  meters  (500 
feet)  north  of  the  Seabreeze  Bridge,  to 
152  meters  (5pO  feet)  north  of  the  Main 
Street  bridge,  ja  distance  of 
approximately  1  kilometer  (1  mile)  in 
length,  watercraft  are  required  to 
proceed  at  sic  w  speed  (chaiuiei 
included),  yesir-round.  See  map  of 
"Halifax  Rive-  B"  in  paragraph  (14)  (xii) 
of  this  section . 

(viii)  From  Channel  Marker  "40"  to  a 
point  a  minin  um  of  152  meters  (500 
feet)  north,  as  marked,  of  the  Ehmlawton 
Bridge,  a  distjiice  of  approximately  14.5 
kilometers  (9  miles)  in  length,  watercraft 
are  required  tp  proceed  at  not  more  than 
40  km/h  (25  i^ph)  in  areas  between  the 
existing  91-meter  (30Q-foot)  buffers  (and 
including  the  imarked  navigation 
channel).  See  Imap  of  "Halifax  River  B" 
in  paragraph  ril4)  (xii)  of  this  section. 

(ix)  As  marked,  a  minimum  of  152 
meters  (500  feiet)  north  to  152  meters 
(500  feet)  south  of  the  Ehmlawton 
Bridge,  a  distance  of  approximately  0.3 
kilometers  (0. 1  miles)  in  length, 


watercraft  are  required  to  proceed  at 
slow  speed  (channel  included),  year- 
round,  shoreline  to  shoreline;  and 
adjacent  to  the  western  shoreline  of  the 
Halifax  River  north  of  the  Dunlawton 
Bridge  for  a  distance  of  approximately 
640  meters  (2,100  feet),  and  a  minimum 
of  91  meters  (300  feet)  from  shore,  as 
marked,  watercraft  are  required  to 
proceed  at  slow  speed,  year-round.  See 
map  of  "Halifax  River  B"  in  paragraph 
(14)  (xii)  of  this  section. 

(x)  As  marked,  from  a  minimum  of 
152  meters  (500  feet)  south  of  the 
Dunlawton  Bridge  to  Redland  Canal,  a 
distance  of  approximately  10.5 
kilometers  (6.5  miles)  in  length, 
watercraft  are  required  to  proceed  at  not 
more  than  40  km/h  (25  mph)  in  waters 
not  more  restrictively  designated;  along 
the  western  shore  of  the  Halifax  River, 
a  distance  of  approximately  3.1  km  (1.95 
miles),  watercraift  are  required  to 
proceed  at  not  more  than  40  km/h  (25 
mph)  in  the  waters  not  more 
restrictively  designated;  in  Rose  Bay.  a 


distance  of  approximately  2.7  km  (1.7 
miles),  watercraft  are  required  to 
proceed  at  not  more  than  40  km/h  (25 
mph)  in  waters  not  more  restrictively 
designated;  in  TiunbuU  Bay,  a  distance 
of  approximately  3.9  km  (2.4  miles), 
watercraft  are  required  to  proceed  at  not 
more  than  40  km/h  (25  mph)  in  waters 
not  more  restrictively  designated.  See 
maps  of  "Ponce  Inlet  Area  A,"  "Ponce 
Inlet  Area  B,"  and  "Ponce  Inlet  Area  C" 
in  paragraph  (14)  (xii)  of  this  section. 

(xi)  As  marked,  in  the  Intracoastal  ■ 
Waterway  and  adjacent  waters  frtim 
Redland  Canal  to  the  AlA  Bridge  (New 
Smyrna  Beach,  for  a  distance  of 
approximately  5.3  kilometers  (3.3  miles) 
in  length,  watercraft  are  required  to 
proceed  at  slow  speed  (channel 
included),  year-roimd.  See  map  of 
"Ponce  Inlet  Area  B"  in  paragraph  (14) 
(xii)  of  this  section. 

(xii)  Nine  maps  of  the  Halifax  and 
Tomoka  Rivers  Manatee  Refuge  follow: 
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Dated:  July  29,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Paries. 

[FR  Doc.  03-19913  Filed  8-5-03;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  6,  2003 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Gentically  engineered 
organisnns  and  products: 
Introductions  of  oiants 
genetically  engineerfed  to 
encode  compounds  for 
industrial  use;  pennit 
requirements;  published  8- 
6-03;  comments  due  by 
10-6-03;  published  8-6-03 
[FR  03-19877] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Foreign  futures  and  options 
transactions: 

Application  exemptions — 
ASX  Futures  Exchanges 
Proprietary  Ltd.; 
correction;  published  8- 
6-03;  comments  due  by 
12-30-99;  published  8-6- 
03  [FR  03-19948] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 
.    States: 

North  Carolina;  published  8- 
6-03;  comments  due  by 
12-30-99;  pubUshed  8-6- 
03  [FR  03-19638] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Spinosad;  published  8-6-03; 
comments  due  by  10-6- 
03;  published  8-6-03  [FR 
03-20017] 
Water  programs: 
Water  quality  standards — 
Kansas;  published  7-7-03; 
comments  due  by  12- 
30-99;  published  7-7-03 
[FR  03-16924] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Medical  devices: 
Clinical  chemistry  and 
toxicology  devices — 
Breath  nitric  oxide  text 
system;  dassification; 
published  7-7-03; 
comments  due  by  12- 


30-99;  published  7-7-03 
[FR  03-16953] 
INTERIOR  OEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut}missions: 

Montana;  published  8-6-03; 
comments  due  by  12-30- 
99;  published  8-6-03  [FR 
03-19944] 
LABOR  DEPARTMENT 
Mine  Safety  and  Health 
Administration 
Coal  mine  safety  and  health: 
I  Underground  mines — 
Metfiane  testing 
requirements;  alternative 
compliance  method; 
published  7-7-03; 
comments  due  tiy  12- 
30-99;  pitolished  7-7-03 
[FR  03-16866] 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketirtg 
Service 

Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  t>y 
8-12-03;  published  7-28- 
03  [FR  03-19130] 
Specified  mar)<eting  orders; 
assessment  rates  increase; 
comments  due  t)y  8-11-03; 
published  7-25-03  [FR  03- 
18984] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Cattle  from  Mexico; 
tuberculosis  testing; 
comments  due  by  8-15- 
03;  published  6-16-03  [FR 
03-15113] 
AGRICULTURE 
OEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
New  Mexico  and  Texas; 
comments  due  by  8-11- 
03;  published  6-11-03 
[FR  03-14723] 
AGRICULTURE 
DEPARTMENT 
Forest  Service 
National  Forest  System  land 
and  resource  management 
planning: 


Special  areas — 
Roadless  area 
conservation;  comments 
due  by  8-14-03; 
published  7-15-03  [FR 
03-17419] 

Roadless  area 

conservation;  Tongass 

National  Forest,  AK; 

comments  due  by  8-14- 

03;  published  7-15-03 

[FR  03-17420] 
Roadless  area 

conservation;  Tongass 

National  Forest,  AK; 

correction;  comments 

due  by  8-14-03; 

published  7-17-03  [FR 

C3-17420] 

National  Forest  System  lands; 
special  uses: 

Cabin  User  Fee  Fairness 
Act— 

Recreaticn  residence  lots 

appraisal  procedures 

and  recreation 

residence  uses 

management;  comments 

due  by  8-11-03; 

published  5-13-03  [FR 

03-11695] 
Recreation  resider>ces 

management  and  fee 

assessment;  comments 

due  by  8-11-03; 

published  5-13-03  [FR 

03-11694] 

AGRICULTURE 
DEPARTMENT 

Farm  Service  Agency 
Program  regulations: 
Value-added  producer 

grants  arid  agricultural 

innovation  centers; 

comments  due  by  8-12- 

03;  published  6-13-03  [FR 

03-14840] 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Value-added  producer 
grants  and  agricultural 
innovation  centers; 
comments  due  by  8-12- 
03;  published  6-13-03  [FR 
03-14840] 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Guaranteed  Rural  Rental 

Housing  Program; 

comments  due  by  8-11- 

03;  published  6-10-03  [FR 

03-14480] 
Value-added  producer 

grants  and  agricultural 

innovation  centers; 

comments  due  by  8-12- 


03;  published  6-13-03  [FR 
03-14840] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Value-added  producer 
grants  and  agricultural 
innovation  centers; 
comments  due  by  8-12- 
03;  published  6-13-03  [FR 
03-14840] 

AGRICULTURE 
DEPARTMENT 

Biodiesel  Fuel  Education 
Program;  administrative 
provisions;  comments  due 
by  8-14-03;  published  7-15- 
03  [FR  03-17851] 

Federal  assistance 
transactions;  general 
program  administration 
regulations;  comments  due 
by  8-15-03;  published  7-16- 
03  [FR  03-17777] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation 
requirements — 
Gulf  of  Mexico  and 
Atlantic  Ocean;  turtle 
excluder  devices; 
comments  due  by  8-14- 
03;  published  7-30-03 
[FR  03-19375] 
Fishery  conservation  and 
management: 

Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  8-12-03;  published 
7-28-03  [FR  03-19147] 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacific  mackerel; 
comments  due  by  8-13- 
03;  published  7-29-03 
[FR  03-19259] 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Poison  prevention  packaging: 
Child-resistant  package 
requirements — 
Unit  dose  packaging; 
pass/fail  criterion; 
petition:  comments  due 
by  8-15-03;  published 
6-16-03  [FR  03-15064] 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Activity  address  codes  in 
contract  numbers; 
comments  due  by  8-11- 
03;  published  6-11-03  [FR 
03-14782] 


iv 
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ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  impiementation 
plans;  approval  and 
prcxnulgatiori:  various 
States: 

CaHfomia;  comments  due  by 
8-15-03;  (iubfished  7-16- 
03  [FR  03-17972] 
ENVIRONMEriTAL 
PROTECTION  AGENCY 
Air  quaiity  implemenlation 
plans;  apprcA/al  and 
promulgatior ;  various 
States: 

Califomla;  o)mments  due  by 
8-15-03;  published  7^^§- 
03  [FR  03-17971] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  apprcrval  and 
promulgatiorj;  various 
States; 

New  Yori<;  aomments  due 
by  8-15-OS;  published  7- 
16-03  [FfI  03-18003] 
ENVIRONMENTAL 
PROTECnOM  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feed$.  and  raw 
agricultural  tommodities: 
Methoprenei  comments  due 
by  8-11-08;  published  6- 
11-03  [FH  03-14330] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Water  pollutioit  control: 
Pollutants  analysis  test 
procedurefe;  guidelines — 
,       Detection  and  quantitation 
procedures;  and 
detection  and 
quantitation  concepts 
assessrpent;  technical 
support  I  document; 
commejits  due  by  8-15- 
03;  published  7-16-03 
[FR  03-(l7875] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-Stale  Joint  Board 
on  Univereal  Service — 
Deploymant  and 
subscnl^rship 
promotibn  in  unserved 
and  unoerserved  areas, 
including  tribal  and 
insular  areas;  comments 
due  by  8-15-03; 
puWishfd  7-16-03  [FR 
03-175^] 
Radio  stations;  table  of 
assignments: 
Pennsylvania;  comments 
due  by  8ll4-03;  published 
7-7-03  (Ffi  03-16962] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Pood  and  Drug 
Administration 
Food  for  human  consumption: 


Current  good  manufacturing 

practice 

Dietary  supplements  and 
dietary  supplement 
ingredients;  comments 
due  by  8-11-03; 
published  5-19-03  [FR 
03-12366] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
New  Jersey;  comments  due 
by  8-11-03;  published  6- 
11-03  [FR  03-14799] 
Navigation  aids: 
Technical  information 
affecting  buoys,  sound 
signals,  international  rules 
at  sea,  communications 
procedures,  and  large 
navigational  buoys; 
revision;  comments  due 
by  8-12-03;  published  5- 
14-03  [FR  03-11987] 
Correction;  comments  due 
by  8-12-03;  putMished 
5-22-03  [FR  C3-11987] 
Ports  and  waterways  safety: 
Arthur  Kill,  NJ  and  NY; 
regulated  navigation  area; 
comments  due  by  8-15- 
03;  published  7-16-03  [FR 
03-17906] 
Cuyahoga  River,  Cleveland, 
OH;  safety  zone; 
comments  due  by  8-15- 
03;  published  7-16-03  [FR 
03-17908] 
Puget  Sound,  WA; 
protection  of  large 
passenger  vessels; 
security  and  safety  zones; 
comments  due  by  8-14- 
03;  published  7-15-03  [FR 
03-17723] 
HOMELAND  SECURITY 
DEPARTMENT 
Support  Anti-Terrorism  by 
Fostering  Effective 
Technologies  Act  of  2002 
(SAFETY  Act); 
implementation;  comments 
due  by  8-11-03;  published 
7-11-03  [FR  03-17561] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Missouri  bladderpod; 
comments  due  by  8-11- 
03;  published  6-10-03  [FR 
03-14355] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
8-15-03;  published  7-16- 
03  [FR  03-17967] 


West  Virginia;  comments 
due  by  8-15-03;  published 
7-31-03  [FR  03-19436] 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Homeland  Security  Act  of 
2002;  implementation — 
Severe  shortage  of 
candidates  and  critical 
hiring  needs; 
Governmentwide  human 
resources  flexibilities 
(direct-hire  authority, 
etc.);  comments  due  by 
8-12-03;  published  6-13- 
03  [FR  03-14971] 
Retirement: 
Homeland  Security  Act  of 
2002— 

Voluntary  eariy  retirement; 
comments  due  by  8-12- 
03;  published  6-13-03 
[FR  03-14970] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  carrier  certification  and 
operations: 

DOD  commerical  air  carrier 
evaluators;  credentials; 
comments  due  by  8-11- 
03;  published  7-10-03  [FR 
03-17459] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainwonhiness  directives: 
Domien  comments  due  by 
8-11-03;  published  7-15- 
03  [FR  03-17817] 
Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  8-15-03;  published 
7-16-03  [FR  03-17951] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Eurocopter  France; 
comments  due  by  8-11- 
03;  published  6-11-03  (FR 
03-14135] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainwonhiness  directives: 
New  Piper  Aircraft,  Inc.; 
comments  due  by  8-11- 
03;  published  6-3-03  [FR 
03-13792] 
Class  D  airspace;  comments 
due  by  8-15-03;  published 
6-20-03  [FR  03-15676] 
Class  E  airspace;  comments 
due  by  8-15-03;  published 
6-20-03  [FR  03-15677] 


TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 

Household  goods 
transportation;  consumer 
protection  regulations; 
comments  due  by  8-11- 
03;  published  6-11-03  [FR 
03-14439] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Child  restraint  anchorage 
systems;  comments  due 
by  8-11-03;  published 
6-27-03  [FR  03-15953] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Tire  safety  information; 
correction;  comments  due 
by  8-11-03;  published  6- 
26-03  [FR  03-15875] 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Tires;  performance 

requirements;  comments 
,    due  by  8-11-03;  published 

6-26-03  [FR  03-15874] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazard  communication 
requirements  changes; 
labels  and  placards 
specifications  for  materials 
poisonous  by  inhalation; 
revisions;  comments  due 
by  8-11-03;  published  6- 
11-03  [FR  03-14583] 

TREASURY  DEPARTMENT 
InteriHil  Revenue  Service 
Income  taxes,  etc: 
Statutory  stock  options; 
comments  due  l)y  8-12- 
03;  published  6-9-03  [FR 
03-13581] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
puWk:  bills  from  the  current 
sessk}n  oi  Congress  which 
have  become  Federal  laws.  It 
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may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  htp:// 
www.nara.gov/fedreg/  ■ 

plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 


text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  74/P.L  108-67 

To  direct  the  Secretary  of 
Agriculture  to  convey  certain 
land  in  the  Lake  Tahoe  Basin 
Management  Unit,  Nevada,  to 
the  Secretary  of  the  Interior, 
in  trust  for  the  Washoe  Indian 
Tribe  of  Nevada  and 
California.  (Aug.  1,  2003;  117 
Stat.  880) 


S.  128Q/P.L.  10fr-68 

To  amend  the  PROTECT  Act 
to  clarify  certain  volunteer 
liability.  (Aug.  1,  2003;  117 
Stat.  883) 
Last  List  August  1,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 


subscribe,  go  to  http:// 

listserv.gsa.gov/archives/ 

publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  thit 
address. 


Order  Now! 

The  United  States  Government  Manual 
2002/2003 

As  tlje  official  handbcx>k  of  the  Federal  Government,  the 
Manualns  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  U  gislative,  judicial,  and  executive  branches.  It  also 
include!  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency':;  "Sources  of  Information"  section,  which  provides 
address4  s  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consi  imer  activities,  contracts  and  grants,  employment, 
publicat  ions  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/i  lubject  indexes. 

Of  si  ;nificant  historical  interest  is  Appendix  B,  which  lists 
the  aget  cies  and  functions  of  the  Federal  Government  abolish- 
ed, tran;  ferred,  or  renamed  subsequent  to  March  4,  1933. 

The  i  danual  is  published  by  the  Office  of  the  Federal 
Registei ,  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Oidsr  ProcM)  ^  Cods. 

♦7917 


Charge  your  order. 
n»  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


copies  of  The  United  SUtes  Government  Manual  2002/2003, 


I I  Y  *«^,  please  send  me  — 

S/N  069-000-O0145-9  at  $49  ($68.60  foreign)  each. 

Total  CO!  t  of  my  otdet  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  <  r  penoaal  name 
Adcbtioaal  jaddress/attentioa  line 


(Please  type  or  print) 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Street  addi^s 


I I  GPO  Deposit  Account 

M  VISA      LJ  MasteiCarxf  Account 


l-D 


City.  StaleJ  ZIP  code 


(Credit  card  expiration  date) 


Thankyoufor 
your  order! 


Daytime  ploae  including  area  code 


Authorizing  signature 


9m 


Purchase  ofder  number  (optional) 

Mny  we  m^  yw  Mue^iahheas  TwIaMr  to  olfaer 


VES    NO 

an 


Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


A^mi/  ^.     iFW 


4^ 


r^ 


Public  Papers 
of  the 
Presidents 
oftiie 
United  States 

Willi&m  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  ni)  $75.00 

Geor^  W.  Bush 

2001 

(Book  I) J70.00 


Published  by  the  Office  of  the  Federml  Register, 
National  Archives  aitd  Recotds  Administration 

Mail  ord«-  to: 

Superintendent  of  Documents 

RO.  Box  371954.  Pittsburgh,  PA  15250-7954 

(KnaOS) 


The  authentic  text  behind  the  news 

Th^  Weekly 
Co^ipilation  of 

Presidential 
Documents 


Weekly  CompUetion  of 

Presidential 
Documents 


Monday,  lanuary  13. 1197 
Vdufiw  33 — Nuiiibsr  2 
P^c7-M 


This  uniqu3  service  provides  up- 
to-date  information  on  Presidential 
policies  anid  announcements.  It 
contains  tpe  full  text  of  the 
President's  public  speeches, 
statement$,  messages  to 
Congress,  inews  conferences,  and 
other  Presidential  materials 
released  b^  the  White  House. 


Older  Procaswng 

*  5420 


>>de: 


I    I  YE!  I,  please  enter one  year  subscriptions  for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  I  can 

keep  u  p  to  date  on  Presidential  activities. 

EH  $151.00  First  Qass  Mail         EH  $92.00  Regular  Mail 


Company  or  |  ersonal  name 


Street  addre» 


City.  State.  Z  P  code 


Daytime  pho 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order.   j9|K 


It's  Easy! 


To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  total  ci  )St  of  my  order  is  $ 
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Would  you  like 
to  know. . 

If  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affected 

TTie  LSA  (Ust  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  In  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes— 
such  as  revised,  removed,  or  comected. 
$35  per  year. 

Federal  Register  Index 

The  index,  covering  the  contents  of  tfie 
daily  Federal  Register,  Is  Issued  monthly  in 
cumulative  fomi.  Entries  are  carried 
primarily  under  the  names  of  the  Issuing 
agencies.  Significant  sut>jects  are  carried 
as  cross-referer)ces. 
$30  per  year. 


A  finding  aid  is  included  in  eech  publication  which  lists 
Faderal  Register  page  numbers  with  the  date  of  publication 
in  the  Federal  Register. 
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contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart996 

[Docket  No.  FV03-996-2  IFR] 

Change  in  Minimum  Quality  and 
Handling  Standards  for  Domestic  and 
Imported  Peanuts  Marketed  in  the 
United  States 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  changes  peanut 
quality  and  handling  standards  for  , 
domestic  and  imported  peanuts 
marketed  in  the  United  States.  These 
changes  are  based  on  comments 
received  from  the  Peanut  Standards 
Board  (Board)  and  other  industry 
sources.  The  standards  and  the  Board 
were  established  by  the  Department  of 
Agriculture  (USDA),  pursuant  to  section 
1308  of  the  Farm  Security  and  Rural 
Investment  Act  of  2002.  This  rule 
changes  screen  sizes  specified  in  the 
outgoing  quality  standards  to  allow 
smaller  peanut  kernels  of  all  varieties  to 
be  used  in  edible  markets;  specifies  in 
the  text  of  the  regulations  that 
financially  interested  persons  may 
appeal  quality  inspection  results  and 
that  "holders  of  the  title"  to  any  lot  of 
peanuts  may  appeal  aflatoxin  test 
results;  allows  peanut  lots  which  meet 
minimum  damage  and  minor  defect 
standards  prior  t«  blanching,  but  fail  for 
some  other  reason,  to  be  exempt  from 
damage  and  minor  defect  standards 
upon  re-inspection  after  blanching;  and 
increases  to  10  percent  the  quantity  of 
soimd  whole  kernels  that  may  be 
contained  in  lots  of  splits  for  specified 
peanut  varieties.  These  changes  are 
intended  to  maximize  handling 
efficiency  and  to  provide  the  producers, 
handlers,  and  importers  with  flexibility 


to  meet  ciurent  and  new  market 
demands,  while  maintaining  peanut 
quality  and  wholesomeness  for 
consumers. 

DATES:  Effective  August  8,  2003; 
comments  received  by  September  8, 
2003  will  be  considered  prior  to 
issuance  of  a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW..  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketcIerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hoius,  or 
can  be  viewed  at:  http:// 
www.ams. usda.gov/ fv/moab.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Wendland  or  Kenneth  G.  Johnson,  DC 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  4700 
River  Road,  suite  2A04,  Unit  155, 
Riverdale,  Maryland  20737;  telephone 
(301)  734-5243,  Fax:  (301)  734-5275  or 
George  J.  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  Stop  0237,  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491,  Fax:  (202)  720-8938;  or  E-mail: 
james.wendland@usda.gov, 
kenneth.jobnson@usda.gov  OT        ^ 
george.kelhart@usda.gov.  ^ 

Small  businesses  may  request 
information  on  complying  with  this  rule 
by  contacting  Jay  Guerber,  at  the  same 
address  as  above,  or  E-mail: 
iay.guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  imder  section  1308  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Public  Law  107-171),  7  U.S.C. 
7958,  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agricultiu^ 
(USDA)  is  issuing  this  interim  final  rule 
in  conformance  with  Executive  Order 
12866  and  has  determined  it  to  be  non- 
significant. 


This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

There  are  no  administrative 
procedures,  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 

Background 

Section  1 308  of  the  Act  requires  that 
USDA  take  several  actions  with  regard 
to  peanuts  marketed  in  the  United 
States:  ensure  mandatory  inspection  on 
all  peeuiuts  marketed  in  the  United 
States;  establish  the  Board  comprised  of 
industry  representatives  to  advise 
USDA;  and  develop  peanut  quality  and 
handling  standards;  and  to  modify  those 
quality  and  handling  standards  when 
needed.  An  interitai  final  rule  Wcis 
published  in  the  Federal  Register  (67 
FR  57129)  on  September  9,  2002. 
terminating  the  previous  peanut 
programs  and  establishing  standards  in 
Part  996  to  insure  the  continued 
inspection  of  2002  crop  year  peanuts 
and  subsequent  crop  year  peanuts,  2001 
crop  year  peanuts  not  yet  inspected,  and 
2001  crop  year  failing  peanuts  that  had 
not  yet  met  disposition  standards.  The 
initial  Board  was  selected  and 
announced  on  December  5,  2002.  A 
final  rule  finalizing  the  interim  final 
rule  was  published  in  the  Federal 
Register  (68  FR  1145)  on  January  9, 
2003,  to  continue  requiring  all  domestic 
and  imported  peanuts  marketed  in  the 
United  States  to  be  handled  consistent 
with  the  handling  standards  and 
officially  inspected  against  the  quality 
stemdards  of  the  new  program.  The 
provisions  of  this  new  program  continue 
in  force  and  effect  until  modified, 
suspended,  or  terminated. 

Pursuant  to  the  Act,  USDA  has 
consulted  with  Board  members  in  the 
review  of  the  handling  and  quality 
standards  for  the  2003  and  subsequent 
crop  years.  USDA  conducted  a  meeting 
with  Board  members  on  April  30,  2003. 
The  changes  were  raised  and  supported 
by  Board  members.  In  addition  to  the 
meeting,  USDA  received  written 
comments  from  Board  members  and 
others  on  recommended  changes  to  the 
peanut  handling  and  quality  standards. 

This  rulemaking  action:  (1)  Changes 
screen  sizes  specified  in  the  outgoing 
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opening  on  end  or  "standing  up"  as 
they  bounce  down  the  screen.  When 
more  kernels  ride  the  screen,  more  are 
available  for  edible  channels. 

Proponents  of  smaller  kernel  use 
claimed  that  end-product  manufacturers 
now  have  markets  for  smaller,  whole 
kernels.  They  also  claimed  that  modern, 
electronic  color  sorting  technologies  can 
sort  out  smaller  kernels  that  are  moldy 
or  defective.  Opponents,  including  some 
handlers  and  grower  representatives, 
claimed  that  the  benefits  of  increased 
use  of  small  kernels  were  not  worth  the 
increased  risk  of  aflatoxin 
contamination.  Based  on  studies 
conducted  by  the  Agricultural  Research 
Service  (ARS)  going  back  to  at  least 
1979,  the  industry  was  aware  that  there 
is  a  higher  incidence  of  aflatoxin 
contamination  in  smaller  peanut 
kernels. 

Most  Board  members  agreed  that  new 
research  was  needed  on  small  kernel 
sizes  and  aflatoxin  contamination  before 
any  change  was  made.  USDA  decided 
not  to  change  screen  sizes  for  the  2002- 
03  crop  year  and  asked  ARS  to  conduct 
another  analysis  of  the  incidence  of 
aflatoxin  in  small  peanut  kernels.  ARS 
peanut  size  and  aflatoxin  studies  using 
2002  crop  farmers  stock  runner  type 
peanuts  from  the  Southeast  (the  peanuts 
and  region  most  likely  to  have  aflatoxin 
contamination)  measured  the 
contamination  of  kernels  that  fell 
through  a  '^/m  inch  slotted  screen  and 
those  that  rode  a  '  '/m  inch  round  screen. 
The  completed  results,  received  by  Fruit 
and  Vegetable  Programs  on  January  21, 
2003,  indicated  that  there  was  a  small, 
but  not  significant,  increase  of  aflatoxin 
associated  with  the  smaller  peanut 
kernel  size. 

Past  research  demonstrated  that  three 
farmers  stock  grade  components  are 
associated  with  aflatoxin.  These  are 
damage,  loose-shelled  kernels,  and 
small  and  other  kernels.  Very  little 
aflatoxin  is  associated  with  high  quality 
farmers  stock  peanuts  associated  with 
the  farmers  stock  grade  referred  to  as 
sound  mature  kernels  and  sound  splits. 
Studies  conducted  by  sampling  120 
contaminated  farmers  stock  lots, 
published  in  1998.  showed  that  these 
three  risk  components  accoiuited  for 
93.1  percent  of  the  total  aflatoxin  in  a 
farmers  stock  lot,  but  only  18.4  percent 
of  the  lot  kernel  mass.  Aflatoxin  in 
sound  mature  kernels  and  sound  splits, 
small  and  other  kernels,  loose  shelled 
kernels,  and  damaged  kernels 
represented  6.9.  7.9,  33.3,  and  51.9 
percent  of  the  total  aflatoxin.  The  small 
kernels  had  the  lowest  risk  of  the 
components.  The  findings  of  research 
performed  in  previous  years  were 
similar. 


ARS  believes  that  the  results  of  the 
past  studies  are  consistent  with  the 
current  study  presented  to  the  Board  in 
April  2003.  The  peanuts  that  rode  the 
^  V64  inch  round  screen  were  a  mix  of 
sizes  from  small  to  large  (not  only  small 
kernels  as  in  the  past  studies).  The  mix 
of  sizes  was  used  to  better  duplicate 
sheller  milling  lines  and  processing 
practices.  The  aflatoxin  impact  was 
minimal  because  small  and  other 
kernels  have  the  lowest  aflatoxin  risk  of 
the  three  risk  components  and  the  small 
kernels  composed  a  small  percentage  of 
the  different  sizes  riding  the  'V64  inch 
round  screen.  The  higher  the  percentage 
of  small  kernels  riding  a  '%4  inch  round 
screen,  the  greater  the  aflatoxin  impact 
that  small  kernels  will  have  on  the  lot 
in  question.  The  percentage  of  small 
kernels  that  fell  through  the  '%•»  inch 
slotted  screen  and  rode  the  '  Vb4  inch 
round  screen  varied  greatly  from  lot  to 
lot  in  the  study  presented  to  the  Board. 
They  averaged  about  7  and  21  percent 
in  the  current  study,  respectively.  In  the 
final  analysis,  the  aflatoxin  impact  of 
the  smaller  kernels  was  not  significant 
according  to  ARS. 

The  Board  discussed  the  peanut  size 
and  aflatoxin  study  at  its  April  30,  2003, 
meeting,  and  recommended  relaxation 
of  quality  standards  to  allow  smaller 
peanut  kernels  to  be  used  for  human 
consumption  because  the  increase  in 
aflatoxin  in  small  kernels  was  not 
determined  to  be  significant.  All  Board 
members  agreed  that  Quality  and 
wholesomeness  are  paramount  for 
producers,  handlers,  and  importers,  but 
the  industry  believes  that  it  can 
continue  to  provide  buyers  with  high 
quality  and  wholesome  peanuts  with 
changed  screen  size. 

Compliance  officers  report  that  out  of 
77  shellers,  a  total  of  62  have  electronic 
sorting  technology  to  sort  out  defective 
small  kernels  and  further  improve 
peanut  quality  and  wholesomeness.  The 
15  shellers  without  sorting  technology 
in  their  plants  only  shell  seed  peanuts, 
which  are  not  shipped  to  the  edible 
market. 

Several  industry  representatives  at 
last  year's  Board  meeting  also  cited  the 
pungent  taste  of  small  kernels  as  a 
quality  factor  that  should  weigh  against 
the  use  of  smaller  peanut  kernels.  No 
such  concerns  were  mentioned  or 
discussed  at  this  year's  Board  meeting, 
or  in  the  comments  received  subsequent 
to  the  Board  meeting. 

The  screen  size  changes  are  shown  in 
the  table  in  §  996.31(a)  Minimum 
Quality  Standards:  Peanuts  for  Human 
Consumption — Whole  Kernels  and 
Splits:  Maximum  Limitations,  under  the 
column  for  Sound  Whole  Kernels. 
Under  the  "Excluding  lots  of  splits" 
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category,  this  action  changes  the  screen 
size  for  Runner  peanuts  from  a  i%4  inch 
X  %  inch  slotted  opening  to  a  '^^/a*  inch 
round  opening.  These  were  the  screen 
sizes  and  peanut  variety  used  in  the 
study. 

Because  the  Virginia,  Spanish,  and 
Valencia  varieties  do  not  routinely 
experience  high  aflatoxin  content, 
smaller  kernels  of  those  varieties  also 
are  not  expected  to  have  significantly 
increased  aflatoxin  contamination. 
Therefore,  corresponding  changes  in 
screen  sizes  for  these  varieties  are  also 
made  in  this  nde.  For  Virginia  variety 
peanuts,  the  screen  size  changes  from  a 
'%4  inch  X  1  inch  slotted  opening  to  a 
*'/b4  inch  round  opening.  For  Spanish 
and  Valencia  varieties,  the  change  is 
from  a  1V64  inch  x  %  inch  slotted 
opening  to  a  ^%4  inch  round  opening. 

Corresponding  changes  are  made 
under  the  "Lots  of  splits"  category  for 
"Sound  whole  kernels."  For  Runner 
variety  split  lots,  the  screen  opening 
would  change  from  a  ^Vm  inch  x  Va  inch 
slotted  opening  to  a  '764  inch  round 
opening.  For  Vii^inia  variety  split  lots, 
the  "ViB  X  1  inch  slotted  opening  would 
be  changed  to  a  '  %4  inch  round 
,  opening.  For  Spanish  and  Valencia 
varieties,  the  '%4  inch  x  3/4  inch  slotted 
opening  would  be  changed  to  a  '%4 
inch  round  opening. 

Currently,  the  table  includes  three 
columns  for  fall  through.  One  column 
includes  a  maximum  3  percent 
tolerance  for  "Sound  Split  and  Broken 
Kernels".  The  second  colunm  includes 
a  3  percent  tolerance  for  "Sound  Whole 
Kernels",  and  the  third  colunm  includes 
a  total  tolerance  of  4  percent  for  these 
categories  of  peanuts.  A  comment 
received  from  a  handler  association 
subsequent  to  the  Board  meeting 
suggested  combining  the  three  columns 
into  one  column  and  establishing  a  total 
tolerance  of  6  percent  for  sound  split, 
broken,  and  small  kernels  allowed  in 
any  lot.  The  association  recommended 
this  tolerance  change  to  bring  the 
tolerances  into  conformity  with  the  U.S. 
Grade  Standards  for  the  various  types  of 
shelled  peanuts  grown  and  marketed  in 
the  United  States. 

Thus,  this  rule  implements  a 
relaxation  in  the  utilization  of  small 
peanut  kernels  only  by  changing  the 
screens  from  slotted  to  round  holes  for 
sound  whole  kernels  and  splits  as  noted 
above.  This  change  is  expected  to 
increase  market  share  for  U.S.  peanuts 
by  enabling  handlers  to  sell  smaller 
peanuts  to  buyers  who  purchase  less 
expensive  peanuts  from  other  origins  for 
manufacturing  into  peanut  butter  and 
paste,  or  similar  products'. 

This  change  will  be  implemented  at 
shelling  facilities  with  minimal  or  no 


additional  cost  to  the  shellers — either 
large  or  small.  The  screens  with  smaller 
openings  for  this  change  are  currendy 
used  for  split  lots  and  no  additional 
investment  for  screens  will  be 
necessary.  Any  adjustments  to  the 
packing  line  as  far  as  screens  are 
concerned  should  be  easily 
implemented. 

According  to  Federal-State  Inspection 
Service  (hispection  Service),  all  plants 
in  Georgia  are  currently  using  '  '/64 
round  screens  on  Runners  and  '%4 
screens  on  Spanish  peanut  varieties. 
The  Inspection  Service  has  a  supply  of 
screens  for  smaller  peanut  kernels  to 
cover  five  new  shelling  plants 
scheduled  to  begin  operation  during  the 
2003  crop  year.  In  addition,  the 
Inspection  Service  will  provide  screens 
for  peanut  shellers  in  other  States.  The 
cost  per  screen  is  $55.00  plus  shipping. 

Appeal  Procedures 

The  Board  recommended  adding  an 
additional  paragraph  in  the  handling 
standards  specifying  that  the  "holder  of 
the  title"  to  any  lot  of  peanuts  may 
request  an  appeal  inspection  if  it  is 
believed  that  the  orginal  aflatoxin 
analysis  is  in  error.  Appeals  for 
aflatoxin  are  currently  handled 
following  procedures  specified  in  the 
Inspection  Service's  Instructions  for 
Milled  Peanuts.  The  "holder  of  the  tide" 
to  any  lot  of  peanuts  may  request  such 
an  appeal.  The  aflatoxin  sample  would 
be  drawn  by  Federal  or  Federal-State 
Inspection  inspectors  and  the  appeal 
analysis  woidd  be  performed,  and  the 
aflatoxin  certificate  issued,  by  USDA  or 
USDA-approved  laboratories. 

This  action  also  specifies  that  any 
financially  interested  person  may 
request  an  appeal  inspection  if  it  is 
believed  that  the  original  quality 
inspection  was  in  error.  These  appeals 
would  continue  to  be  handled  following 
procedures  specified  in  the  Inspection 
Service's  Instructions  for  Milled 
Peanuts.  Federal  or  Federal-State 
Inspection  Service  inspectors  would 
sample  and  inspect  the  peanuts 
following  procedures  in  the  milled 
peanut  instructions. 

All  costs  involved  in  conducting 
appeal  inspections  are  for  the  account  of 
the  "holder  of  the  tide"  or  the 
financially  interested  person  requesting 
the  appeal.  Under  the  appeal  process, 
appeals  may  be  requested  verbally.  A 
written  request  is  not  necessary. 

Re-inspection  of  Blanched  Lots 

Peanut  lots  which  meet  quality 
(grade)  standards,  including  damage  and 
minor  defects,  but  which  fail  on 
aflatoxin  may  be  blanched  to  remove  the 
contaminated  kernels.  Under  the  current 


standards,  blanched  lots  must  be  re- 
inspected  for  damage  and  minor  defects. 
In  some  cases,  a  blanched  lot  will  pass 
aflatoxin  but  fail  damage  and  minor   ' 
defect  tolerances  because  the  removal  of 
the  skins  in  the  blanching  process  may 
expose  additional  instances  of  damage 
or  minor  defects. 

Currently.  §  996.50(d)  provides  that 
lots  failing  quality  standards  specified 
in  the  table  in  §  996.31(a).  which  are 
blanched,  do  not  have  to  meet  the  "fall 
through"  standards  upon  re-inspection. 
The  Board  recommends  that  the  same 
exception  be  applied  to  the  damage  and 
minor  defects  standard  in  the  second 
column  of  die  table  in  §  996.31(a).  The 
primary  benefit  of  this  change  would  be 
to  reduce  handler-operating  costs  and 
avoid  a  possible  loss  of  peanuts. 

Allow  Handlers  To  Purchase  High 
Moisture  Peanuts 

Under  §  996.30Cb)  Moisture,  farmers 
stock  peanuts  with  more  than  10.49 
percent  moisture  content  must  be  dried 
by  the  producer  at  the  buying  point  or 
moved  to  another  location  and  facility 
for  drying.  Virginia  type  peanuts  for 
seed  may  contain  up  to  11.49  percent   ' 
moisture.  The  drying  is  accomplished 
on  individual  wagons,  prior  to  incoming 
inspection.  Not  all  buying  points,  in 
very  rural  locations,  have  drying 
facilities. 

The  Board  requested  that  the  10.49 
percent  moisture  standard  be  changed  to 
allow  handlers  to  acquire  farmers  stock 
peanuts  with  a  moisture  content  up  to 
25  percent.  They  also  recommended  the 
addition  of  a  provision  that  the  handler 
would  have  to  agree  to  such  acquisition 
and  also  to  agree  to  dry  the  peanuts  to 
meet  the  10.49  percent  standard  prior  to 
storage  or  milling.  The  moisture 
requirements  for  Virginia  type  peanuts 
for  seed  were  not  recommended  for 
change.  According  to  Board  members, 
such  a  change  could  make  a  significant 
difference  in  the  efficient  acquisition 
and  warehousing  of  farmers  stock 
peanuts  each  fall.  The  Board  indicated 
that  this  change  could  speed  up  the 
drying,  grading,  and  movement  of 
peanuts  at  harvest. 

After  considering  this  request  and 
input  from  the  Inspection  Service, 
USDA  believes  that  the  Board's 
recommendation  needs  further  review 
and  analysis.  The  Inspection  Service 
indicated  that  its  current  shelling 
equipment  carmot  properly  shell 
peanuts  with  a  moisture  content  higher 
than  16  to  18  percent,  and  that  it  would 
have  difficulty  grading  such  peanuts. 
Under  current  inspection  procedures, 
such  peanuts  would  be  further  dried  by 
the  producer. 
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An  approximation  of  the  number  of 
peanut  farms  that  could  be  considered 
small  agricultural  businesses  under  the 
SBA  definition  (less  than  $750,000  in 
annual  receipts  from  agricultural  sales) 
can  be  obtained  from  the  1997 
Agricultural  Census,  which  is  the  most 
recent  information  on  the  number  of 
farms  categorized  by  size.  There  were 
10,505  peanut  farms  with  sales  valued 
at  less  than  $500,000  in  1997, 
representing  86  percent  of  the  total 
number  of  peanut  farms  in  the  U.S. 
(12,221).  Since  the  Agricultural  Census 
does  not  use  $750,000  in  sales  as  a 
category,  $500,000  in  sales  is  the  closest 
approximation.  Assuming  that  most  of 
the  sales  from  those  farms  are 
attributable  to  peanuts,  the  percentage 
of  small  peanut  farms  in  1997  (less  than 
$750,000  in  sales)  was  likely  a  few 
percentage  points  higher  than  86 
percent,  and  may  have  shifted  a  few 
percentage  points  since  then.  Thus,  the 
proportion  of  small  peanut  farms  is 
likely  to  be  between  80  and  90  percent. 

The  two-year  average  peanut 
production  for  the  2001  and  2002  crop 
years  was  3.799  billion  pounds, 
harvested  from  1.354  million  acres, 
yielding  2,806 pounds  per  acre.  The 
average  value  of  production  for  the  two- 
year  period  was  $797,469  million,  as 
reported  on  the  National  Agricultural 
Statistics  Service  (NASS)  Web  site  as  of 
February  2003  ihttp:// 
www.nass.  usda  .gov:8 1  /idepd/ 
report.htm).  The  average  grower  price 
over  the  two-year  period  was  $0.21  per 
pound,  and  the  average  value  per 
harvested  acre  was  $611.  Dividing  the 
two-year  average  value  of  production 
($797.5  million)  by  the  estimated  12,221 
farms  yields  an  estimated  revenue  per 
farm  of  approximately  $65,254. 

The  Agricultural  Census  presents 
farm  sizes  in  ranges  of  acres,  and 
median  farm  size  in  1997  was  between 
50  and  99  acres.  The  median  is  the 
midpoint  ranging  from  the  largest  to  the 
smallest.  Median  farm  size  in  terms  of 
annual  sales  revenue  was  between 
$100,000  and  $250,000. 

Several  producers  may  own  a  single 
farm  jointly,  or,  conversely,  a  producer 
may  own  several  farms.  In  the  peanut 
industry,  there  is,  on  average,  more  than 
one  producer  per  farm.  Dividing  the 
two-year  average  value  of  production  of 
$948.8  million  by  an  estimated  23,000 
commercial  producers  (2002 
Agricuhural  Statistics,  USDA,  Table  11- 
10)  results  in  an  estimate  of  average 
revenue  per  producer  of  approximately 
$41,250. 

The  current  14  custom  blanchers,  8 
custom  remillers,  4  oilmill  operators,  4 
USDA  and  15  USDA-approved  private 
chemical  (aflatoxin)  testing  laboratories 


are  subject  to  the  peanut  standards  to 
the  extent  that  they  must  comply  with 
reconditioning  provisions  under 
§  996.50  and  reporting  and 
recordkeeping  requirements  under 
§996.71.  These  requfrements  are 
applied  uniformly  to  these  entities, 
whether  large  or  small.  In  addition, 
there  are  currently  10  State  inspection 
programs  (Inspection  Service)  that  will 
perform  inspection  under  this  peanut 
program. 

Importers  of  peanuts  cover  a  broad 
range  of  business  entities,  including 
fresh  and  processed  food  handlers  and 
commodity  brokers  who  buy 
agricultural  products  on  behalf  of 
others.  Under  the  2003  import  quotas, 
approximately  25  business  entities  have 
only  imported  approximately  40  percent 
of  the  126  million  pounds  of  low  duty 
quota  peanuts  (sometimes  called  duty 
free  quota  peanuts)  compared  with  37 
entities  which  had  imported  100 
percent  of  the  quotas  by  April  5,  2002. 
The  current  import  quota  period  began 
January  2,  2003,  for  Mexico,  and  April 
1,  2003,  for  Argentina,  and  "other 
countries."  Some  large,  corporate 
handlers  are  also  importers  of  peanuts. 
AMS  is  not  aware  of  any  peanut 
producers  who  imported  peanuts  during 
any  of  the  recent  quota  years.  The 
majority  of  peanut  importers  have 
annual  receipts  under  $5,000,000.  Some 
importers  use  customs  brokers'  import 
services  and  brokers  are  regulated  under 
this  rule  to  the  extent  that  they  must 
comply  with  entry  requirements  under 
§  996.60  and  reporting  and 
recordkeeping  requirements  under 
§  996.71.  These  requirements  are  not 
applied  disproportionately  to  small 
customs  brokers. 

In  view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  peanut 
producers,  handlers,  importers,  and 
above-mentioned  entities  may  be 
classified  as  small  businesses.  Also, 
financially  interested  persons  who  may 
appeal  quality  inspection  results,  and 
"holders  of  the  title"  to  any  lot  of 
peanuts  who  may  appeal  aflatoxin  test 
results  may  include  small  entities. 

This  rulemaking  action:  (1)  Changes 
screen  sizes  specified  in  the  outgoing 
quality  standards  to  allow  smaller 
peanut  kernels  of  all  varieties  to  be  used 
for  edible  purposes;  (2)  specifies  in  the 
text  of  the  regulations  that  financially 
interested  persons  may  appeal  quality 
inspection  results  and  "holders  of  the 
title"  may  appeal  aflatoxin  test  results; 
(3)  allows  peanut  lots  which  meet 
minimum  damage  and  minor  defect 
standards,  but  {ail  for  other  reasons, 
prior  to  blanching,  to  be  exempt  from 
the  damage  and  minor  defect  standards 
upon  re-inspection  after  blanching;  and 
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(4)  increases  to  10  percent,  the  quantity 
of  sound  whole  kernels  that  may  be 
contained  in  lots  of  splits  for  specified 
peanut  varieties.  These  changes  are 
intended  to  maximize  handling 
efficiency  and  to  provide  peanut 
producers,  handlers,  and  importers  with 
flexibility  to  meet  new  market  demands, 
while  maintaining  peanut  quality  and 
wholesomeness  for  consumers. 

Smaller  Kernel  Sizes 

Changing  screen  sizes  used  in 
handling  peanuts  will  allow  smaller 
kernels  of  all  varieties  to  be  used  for 
edible  purposes.  Proponents  of  smaller 
kernel  use  claim  that  manufacturers  of 
peanut  products  now  have  markets  for 
smaller  whole  kernels,  and  that  this  rule 
change  will  enable  them  to  take 
advantage  of  this  recent  shift  in  the 
marketplace.  Market  share  for  U.S. 
peanuts  is  expected  to  rise  because  the 
rule  enables  handlers  to  sell  smaller 
peanuts  to  buyers  who  would  otherwise 
purchase  less  expensive  peanuts  from 
other  origins  for  manufacturing  into 
peanut  butter  and  paste,  and  other 
similar  products. 

This  rule  implements  a  relaxation  in 
the  utilization  of  small  peanut  kernels 
by  changing  the  screens  used  for  sorting 
sound  whole  kernels  and  kernels  with 
splits  from  a  slotted  screen  to  one  with 
round  holes.  The  equipment  for  this 
change  (smaller  screen  sizes)  is 
currently  in  use  for  split  lots  in  most 
shelling  facilities.  This  change  should 
therefore  require  little  or  no  additional 
investment  for  most  shellers,  large  or 
small. 

The  Inspection  Service  has  a  supply 
of  screens  for  smaller  peanut  kernels  to 
cover  five  new  shelling  plants 
scheduled  to  begin  operation  for  the 
2003  crop  year.  In  addition,  the 
Inspection  Service  will  provide  screens 
for  peanut  shellers  that  need  them  at  a 
cost  per  screen  of  $55.00  plus  shipping. 

Although  the  chances  of  aflatoxin 
contamination  in  small  kernels  is  not 
significant,  proponents  of  the  rule 
change  claim  that  modem  electronic 
color  sorting  technologies  can  sort  out 
the  moldy  or  defective  kernels,  thus 
ensuring  that  the  new  screens  will  not 
have  a  negative  impact  on  the  quality 
and  wholesomeness  of  peanuts  entering 
edible  food  channels. 

Shellers  that  have  already  have  this 
technology  will  have  little  or  no 
additional  cost.  Compliance  officers 
report  that  out  of  77  shellers  only  15  do 
not  have  electronic  sorting  technology 
in  their  shelling  plants.  These  firms 
only  shell  seed  peanuts,  which  are  not 
shipped  to  the  edible  market. 


Re-inspection  of  Blanched  Lots 

This  rule  change  allows  shelled  lots 
that  are  being  reconditioned  to  be 
excluded  from  re-inspection  for  damage 
or  minor  defects  if  the  lot  originally 
passed  based  on  those  standards.  Peanut 
lots  which  meet  quality  (grade) 
standards,  including  damage  and  minor 
defects,  but  which  fail  on  aflatoxin,  may 
be  blanched  to  remove  the  aflatoxin- 
contaminated  kernels. 

Under  the  current  standards,  the  lot 
must  be  re-inspected  for  damage  and 
minor  defects  after  blanching.  In  some 
cases,  the  result  of  the  re- inspection  is 
that  the  blanched  lot  exceeds  tolerances 
for  damage  and  minor  defects,  even 
though  the  original  lot  did  not  fail  to 
meet  the  standard.  This  result  can  occur 
because  the  removal  of  the  skins  in  the 
blanching  process  may  expose  instances 
of  damage  or  minor  defects  not 
previously  detected. 

The  primary  benefit  of  this  rule 
change  would  be  to  reduce  handler 
operating  costs  and  avoid  an  additional 
loss  of  peanuts.  The  impact  of  this 
change  is  not  expected  to  be  different 
between  large  and  small  entities. 

Increased  Sound  Whole  Kernel 
Tolerance 

The  Minimum  Quality  Standards 
table  in  996.31(a)  provides  standards  for 
split  kernel  lots  by  specifying  the 
maximum  percentage  of  sound  whole 
kernels  permitted  in  a  lot.  For  Virginia 
variety  peanuts,  soimd  whole  kernel 
content  is  currently  limited  to  10 
percent  of  the  lot  by  weight.  For  Runner, 
Spanish,  and  Valencia  varieties,  the 
sound  whole  kernel  content  is  currently 
limited  to  4  percent.  This  rule  change 
accepts  the  Board  recommendation  that 
the  Sound  Whole  Kernel  tolerance  for 
Runner,  Spanish  and  Valencia  be 
relaxed  to  10  percent,  the  same 
tolerance  that  applies  to  Virginia  variety 
peanuts.  The  primary  benefit  of  this  rule 
change  would  be  to  lower  costs  and 
increase  sales  revenue  by  rejecting  fewer 
lots  of  the  Ruimer,  Spanish,  and 
Valencia  varieties  for  splits.  No  adverse 
financial  impact  is  expected  from 
making  this  standard  imiform  for  all 
four  varieties.  The  impact  of  this  change 
is  not  expected  to  be  different  between 
large  and  small  entities. ' 

Appeal  Procedures 

The  addition  of  provisions  specifying 
that  financially  interested  persons  may 
appeal  quality  inspection  results  and 
"holders  of  the  title"  to  any  lot  of 
peanuts  may  request  appeals  of 
aflatoxin  test  results  will  benefit  all 
persons  involved. 

USDA  has  considered  alternatives  to 
the  suggested  changes  to  the  quality  and 


handling  standards.  The  Act  requires 
USDA  to  consult  with  the  Board  on 
these  standards.  An  alternative  would 
be  to  continue  the  2002-03  crop  year 
standards  for  the  2003-04  crop  year 
without  implementing  the 
recommended  relaxations  made  by  the 
Board  at  its  April  30,  2003,  meeting. 
Because  of  the  anticipated  benefits  of 
the  recommended  changes,  USDA 
believes  that  implementation  of  the 
Board's  suggested  changes  is  preferable 
to  continuing  without  change.  The 
Board's  meeting  was  a  public  meeting 
and  all  interested  persons  were  able  to 
attend  and  provide  input. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule.  A  small  business 
guide  on  complying  with  AMS'  fresh 
finit,  vegetable,  and  specialty  crop 
programs  similar  to  this  peanut  program 
may  be  viewed  at  the  following  Web 
site:  http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  or  compliance  with 
this  program  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

This  rule  invites  comments  on  the 
Board's  recommendations  to  change  the 
quality  and  handling  standards.  Any 
comments  received  will  be  considered 
prior  to  finalization.  Interested  persons 
also  are  invited  to  submit  information 
on  the  regulatory  and  economic  impact 
of  this  action  on  small  businesses. 

Information  Collection 

The  Act  Specifies  in  section 
1601(c)(2)(A)  that  the  standards 
established  pursuant  to  the  Act,  may  be 
implemented  without  regard  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  Furthermore,  this 
rule  does  not  change  the  existing 
information  collection  burden. 

Section  1601  also  specifies  that 
promulgation  of  the  standards  and 
administration  of  the  program  shall  be 
made  without  regard  to  the  statement  of 
policy  of  the  Secretary  of  Agriculture 
effective  July  24, 1971  (36  FR  13804) 
relating  to  notice  of  proposed 
rulemaking  and  public  participation  in 
rulemaking  and  the  notice  and  comment 
provisions  of  section  553  of  title  5, 
United  States  Code. 

Nonetheless,  USDA  may  find,  upon 
good  cause,  that  it  would  be 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest  to  give 
preUminary  notice  prior  to  putting  this 
rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because  (1)  This  rule  relaxes  quality  and 
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List  of  Subjects  in  7  CFR  Part  996 

Food  grades  and  standards,  Imports, 
Peanuts,  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  Part  996  is  amended  as 
follows: 


PART  996— MINIMUM  QUAUTY  AND 
HANDLING  STANDARDS  FOR 
DOMESTIC  AND  IMPORTED  PEANUTS 
MARKETED  IN  THE  UNITED  STATES 

■  1.  The  authority  citation  for  7  CFR  part 
996  is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  7958. 

■  2.  In  §  996.31 ,  the  table  in  paragraph  (a) 
is  revised  to  read  as  follows: 

§  996.31    Outgoing  quality  requirements. 

(a)*   *   * 


Minimum  Quality  Standards— Peanuts  for  Human  Consumption 

[Whole  kernels  and  splits:  Maximum  limitations] 


Type  an(  I  grade  category 


Unstielled 

peanuts  and 

damaged 

kernels 

(percent) 


Unshelled 
peanuts  and 

damaged 
kernels  and 
defects  • 

(percent) 


Total  fall  ttirougfi 

Sound  whole  kernels  and/or  sound  split 

and  broken  kernels 


Foreign  ma- 
terials 
(percent) 


Moisture 
(percent) 


Excluding  Lots  of  "Splits" 


ro.  2) 


Runner 

Virginia  (except 
Spanish  and  Val^rx:ia 
No  2  Virginia 
Runner  with 

sound  splits) 
Virginia  with 

sound  splits) 
Spanish   and   Valencia 

n>ore  than  15% 


spills 


splits 


(not  more  ttian  15% 
(not  more  than  15% 


with    splits    (not 
sound  splits). 


1.50 
1.50 

1.50 
1.50 
1.50 

1.50 

1.50 


2.50 
2.50 
2.50 
2.50 
2.50 

2.50 

2.50 


6.00% 
6.00% 
6.00% 
6.00%; 
6.00%; 


^V64  inch  round  screen 
'^i  inch  round  screen 
'%4  inch  round  screen 
"%4  inch  round  screen 
"■/sA  inch  round  screen 


6.00%;  ^%4  inch  round  screen 
6.00%;  ^%4  inch  round  screen 


20 

9.00 

20 

9.00 

20 

9.00 

20 

9.00 

20 

9.00 

.20 


.20 


9.00 


9.00 


Lots  of  "splits" 


Runner  (not  less 
Virginia  (not  less 
Spanish  and  Val^cia 


han  90%  splits)  . 
ihan  90%  Splits) 


2.00 
2.00 
2.00 


2.50 
2.50 
2.50 


6.00% 
6.00% 
6.00% 


^%4  inch  round  screen 
^Ve*  inch  round  screen 
'%4  inch  round  screen 


.20 
.20 
.20 


9.00 
9.00 
9.00 


■  3.  hi  §996.40 
added  to  read 


a  new  paragraph  (c)  is 
ab  follows: 


§996.40    Handling  standards. 

*         *         *      1  *         *       ' 

(c)  Appeal  iimpections.  Any  "holder 
of  the  title"  to  any  lot  of  peanuts  may 
request  an  appaal  inspection  if  it  is 
believed  that  the  original  aflatoxin  test 
results  were  in  prror.  Appeal 
inspections  wohld  be  conducted  in 
accordance  with  Federal  or  Federal- 
State  inspectioi  procedures  for  milled 
peanuts.  The  anatoxin  appeal  sample 
would  be  draw  i  by  Federal  or  Federal- 
State  Inspectioi  i  Service  officials  and 
the  appeal  anal  ysis  would  be  conducted 
by  USDA  or  USuDA-approved 
laboratories.  Ally  fmancially  interested 
person  may  reoiest  an  appeal 
inspection  if  it  s  believed  that  the 
original  quality  inspection  is  in  error. 
Quahty  appeal;  would  be  conducted  by 
Federal  or  Feddral-State  Inspection 
Service  inspect  ars  in  accordance  with 
the  Federal  or  I  ederal-State  inspection 


procedures  for  milled  peanuts.  The 
person  requesting  the  appeal  inspection 
would  pay  the  cost  of  such  appeals.  The 
appeal  inspection  results  shall  be  issued 
to  the  person  requesting  the  appeal 
inspection  and  a  copy  shall  be  mailed 
to  USDA  or  its  agent. 
■  4.  In  §  996.50,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  996.50    Reconditioning  failing  quality 
peanuts. 

***** 

(d)  Blanching.  Handlers  and  importers 
may  blanch,  or  cause  to  have  blanched, 
shelled  peanuts  -failing  to  meet  the 
outgoing  quality  standards  specified  in 
the  table  in  §  996.31(a).  If  after 
blanching,  such  peanut  lot  meets  the 
quality  standards  in  §  996.31(a),  the  lot 
may  he  moved  for  hiunan  consumption 
under  positive  lot  identihcation 
procedures  and  accompanied  by 
applicable  grade  and  aflatoxin 
certificates.  Peanut  lots  certified  as 
meeting  the  fall  through  standard  or  the 
damaged  kernels  and  minor  defects 


standard  as  specified  in  §  996.31(a), 
prior  to  blanching  shall  be  exempt  from 
fall  through,  damaged  kernels  and 
minor  defects  standards  after  blanching. 


■  5.  Section  996.75  is  revised  to  read  as 
follows: 

§  996.75    Effective  time. 

The  provisions  of  this  part,  as  well  as 
any  amendments,  shall  apply  to  2003- 
04  and  subsequent  crop  year  peanuts,  to 
2002-03  and  2001^2  crop  year  peanuts 
not  yet  inspected,  or  failing  peanuts  that 
have  not  met  disposition  standards,  and 
shall  continue  in  force  and  effect  until 
modified,  suspended,  or  terminated. 

Dated:  August  4,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  \4arketing 

Service. 

(FR  Doc.  03-20158  Filed  8-4-03;  3:11  pm] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

8  CFR  Part  204 

.  [CIS  No.  2288-03] 

RIN161&-AB07 

Extension  of  Validity  Period  of 
Approved  Form  I-600A,  Application  for 
Advance  Processing  of  Orphan 
Petition 

AGENCY:  Department  of  Homeland 

Security. 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  This  rule  amends  the 
Department  of  Homeland  Security 
(DHS)  regulations  governing  the 
processing  of  applications  and  petitions 
relating  to  the  immigration  of  alien 
orphans.  The  amendment  to  the  rule 
establishes  that  the  Director  of  the 
Bureau  of  Citizenship  and  Immigration 
Services  (BCIS)  may,  at  his  or  her 
discretion,  extend  the  validity  period  for 
a  decision  approving  an  Application  for 
Advanced  Processing  of  Orphan  Petition 
(Form  1-600 A),  either  in  an  individual 
case  or  for  any  case  within  a  designated 
class  of  cases  because  of  delays  in 
completing  the  adoption  process  due  to 
public  health  concerns  relating  to  the 
incidence  of  Severe  Acute  Respirator^' 
Syndrome  (SARS).  On  May  15,  2003  the 
China  Center  for  Adoption  Affairs 
(CCAA)  of  the  Peoples  Republic  of 
China  (PRC)  suspended  its  processing  of 
international  adoptions  because  of  the 
SARS  outbreak.  While  this  suspension 
was  in  force,  the  prospective  adoptive 
parents  were  unable  to  complete  the 
adoption  process  in  the  PJIC.  The  CCAA 
lifted  the  suspension  on  June  24,  2003. 
This  amendment  will  permit  the  BCIS  to 
more  readily  accommodate  prospective 
adoptive  parents  who  have  been  unable 
to  comply  with  the  requirement  to  file 
a  Petition  to  Classify  Orphan  as  an 
Immediate  Relative  (Form  1-600)  within 
18  months  of  the  Form  I-600A  approval 
date. 

DATES:  Effective  date:  This  interim  rule 
is  effective  August  7.  2003. 

Comment  date:  Written  comments 
must  be  submitted  on  or  before  October 
6,  2003. 

ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Regulations 
and  Forms  Services  Division, 
Department  of  Homeland  Security,  425 
I  Street  NW.,  Room  4034,  Washington, 
DC  20536.  To  ensure  proper  handling, 
please  reference  CIS  No.  2288-03  on 
your  correspondence.  The  public  may 
also  submit  comments  electronically  to 
the  DHS  at  rfs.regs@dhs.gov.  When 


submitting  comments  electronically  you 
must  include  CIS  No.  2288-03  in  the 
subject  box.  Conmients  are  available  for 
public  inspection  at  the  above  address 
by  calling  (202)  514-3291  to  arrange  for 
an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Heller,  Adjudications  Officer, 
Bureau  of  Citizenship  and  Immigration 
Services,  425  I  Street  NW.,  Room  3040, 
Washington,  DC  20536.  telephone  (202) 
514-4754. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  first  step  for  many  United  States 
citizens  who  decide  to  adopt  a  child 
from  abroad  is  to  file  an  Application  for 
Advanced  Processing  of  Orphan  Petition 
(Form  I-600A)  with  the  Bureau  of 
Citizenship  and  Immigration  Services 
(BCIS).  In  support  of  this  Form  I-600A, 
the  prospective  adoptive  parents 
(applicants)  must  submit,  among  other 
documents,  a  home  study  prepared  by  a 
party  licensed  or  otherwise  authorized 
under  the  law  of  the  State  of  the 
orphan's  proposed  residence.  The  home 
study  is  a  process  for  screening  and 
preparing  applicants  who  are  interested 
in  adopting  an  orphan  from  another 
country.  The  applicants,  and  all  adult 
members  of  the  applicants'  household, 
must  also  be  fingerprinted  by  BCIS  after 
receipt  of  a  properly  filed  Form  I-600A 
(8  CFR  204.3(c)(3)).  Fingerprint 
clearances  from  the  Federal  Bureau  of 
Investigation  (FBI)  are  considered  to  be 
valid  for  a  period  of  15  months. 

If  BCIS  is  satisfied  that  the  applicants 
will  provide  proper  care  for  an  orphan, 
BCIS  approves  the  Form  I-600A.  The 
approved  Form  1-600 A  is  valid  for  18 
months  from  its  approval  datfe  (8  CFR 
204.3(h)(3)).  During  this  18-month 
validity  period,  the  applicants  must 
identify  an  orphan  that  they  wish  to 
adopt  and  file  a  Petition  to  Classify 
Orphan  as  an  Immediate  Relative  (Form 
1-600).  If  the  applicants  fail  to  file  a 
Form  1-600  during  the  18-month 
validity  period,  the  approved  Form  I- 
600A'  is  deemed  abandoned  (8  CFR 
204.3(h)(7))  and  any  Form  1-600  that  is 
then  filed  shall  be  denied  (8  CFR 
204.3(h)(13)). 

What  This  Rule  Accomplishes 

This  rule  provides  in  new  8  CFR 
204.3(h)(3)(ii)  that  the  BCIS  Director,  or 
a  designated  officer,  may,  at  his  or  her 
discretion,  extend  the  validity  period  for 
a  Form  1-600 A  approval;  either  in  an 
individual  case  or  for  a  group  of 
similarly  situated  individual  cases 
where  prospective  adoptive  parents 
have  been  unable  to  comply  with  the 
requirement  to  file  a  Petition  to  Classify 


Orphan  as  an  Immediate  Relative  (Form 
1-600)  within  18  months  of  the  Form  I- 
600A  approval  date  as  a  result  of  delays 
in  the  adoption  process  resulting  from 
the  SARS  outbreak.  This  amendment 
will  ensure  that  the  BCIS  is  able  to 
respond  to  this  unusual  or  extraordinary 
situation  that  may  have  impeded  the 
ability  of  prospective  adoptive  parents 
to  comply  with  the  requirement  to  file 
the  Form  1-600  by  the  expiration  date  of 
the  Form  I-600A.  For  example,  in  May 
2003.  the  Peoples  Republic  of  China 
(PRC)  suspended  its  own  processing  of 
international  adoption  cases,  due  to 
public  health  concerns  related  to  the 
outbreak  of  Severe  Acute  Respiratory 
Syndrome.  During  that  suspension 
period,  some  prospective  adoptive 
parents'  I-600A  approvals  expired. 
Under  existing  regulations,  the  BCIS 
was  unable  to  extend  the  validity  of 
those  I-600As  so  that  the  prospective 
adoptive  parents  could  complete  the 
adoption  process  once  the  PRC  lifted  the 
suspension.  New  8  CFR  204.3(h){3)(ii) 
provides  BCIS  the  ability  to 
accommodate  prospective  adoptive 
parents  with  expired  or  soon  to  expire 
l-660.  In  making  a  decision  to  extend 
the  validity  period  for  a  Form  I-600A 
approval,  the  BCIS  Director,  or  a 
designated  officer,  may  set  conditions 
for  the  extension  that  may  include,  but 
are  not  limited  to:  an  explanation  of  the 
reasons  necessitating  an  extension,  the 
updating  of  the  home  study,  renewal  of 
fingerprints,  and  any  other  factor 
relevant  to  initial  approval  of  a  Form  I- 
600A. 

Good  Cause  Exception 

This  interim  rule  is  effective  August 
7,  2003,  though  the  Department  of 
Homeland  Security  (DHS)  invites  post- 
promulgation  comments  and  will 
address  any  such  comments  in  a  final 
rule.  For  the  following  reasons,  the  DHS 
finds  that  good  cause  exists  for  adopting 
this  rule  without  the  prior  notice  and 
comment  period  ordinarily  required  by 
5  U.S.C.  553(b)(B)  and  (d)(3).  Ffrst.  this 
rule  is  a  rule  of  agency  practice  and 
procedure,  and  so  may  be  adopted 
without  prior  notice  and  comment. 
Additionally,  this  rule  will  benefit  the 
parties  affected  by  the  rule  by 
permitting  the  BCIS  to  accommodate 
parents  who  have  been  unable  to  meet 
the  Form  1-600  filing  deadline  because 
of  the  SARS  outbreak. 

Accordingly,  the  DHS  finds  that  it  is 
impracticable  and  contrary  to  the  public 
interest  to  adopt  this  rule  with  the  prior 
notice  and  comment  period  normally 
required  under  5  U.S.C.  553(b). 


I  r 
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Regulatory  Flexibility  Act 

In  accordanct  with  the  Regulatory 
Flexibihty  Act  is  U.S.C.  605(b)),  I  have 
reviewed  this  rile  and,  by  approving  it, 
certify  that  this  [rule  will  not  have  a 
significant  ecoriomic  impact  on  a 
substantial  nun  her  of  small  entities 
because  of  the  f  jUowing  factors.  This 
rule  applies  to  i  ndividuals  and  allows 
individuals  to  e  xtend  the  validity  period 
of  a  Form  I-60Q  A  during  the  process  of 
adopting  a  child.  It  does  not  have  an 
effect  on  small  i  tntities  as  that  term  is 
defined  in  5  U.!  I.e.  601(6). 

Unfunded  Manfiates  Reform  Act  of 
1995 


This  rule  wil 
expenditure  by 
governments,  ir 
private  sector 
ii\  any  one  year 
significantly  or 
governments.  T 
deemed  nece 
of  the  Unfunde< 
of  1995. 


cf 


not  result  in  the 
State,  local  and  tribal 
the  aggregate,  or  by  the 
$100  million  or  more 
and  it  will  not 
uniquely  affect  small 
lerefore,  no  actions  were 
y  under  the  provisions 
Mandates  Reform  Act 


Small  Business 
Fairness  Act  of  |l996 

not 


Regulatory  Enforcement 


100 
in  I 


This  rule  is 
defined  by  sectibn 
Business  Regul.  tory 
Fairness  Act  of 
result  in  an  annlial 
economy  of  $1 
major  increase 
significant  adv 
competition,  en 
productivity, 
ability  of  Unitec 
companies  to  ci 
based  compani 
export  markets 


a  major  rule  as 
804  of  the  Small 
Enforcement 
996.  This  rule  will  not 

effect  on  the 
million  or  more;  a 
costs  or  prices;  or 
effects  on 
ployment.  investment, 
in^iovation,  or  on  the 
States-based 
(jmpete  with  foreign- 
in  domestic  and 


erse  > 


«s 


not 


rt  ^ula 


Executive  Ordei  • 

This  rule  is 
Department  of 
a  "significant 
Executive  Ordei 
Regulatory  Plan  img 
the  Office  of  Ma  nagement 
has  waived  its 
section  6(a)(3)(A) 

Executive  Ordei '  13132 


This  rule  will 
direct  effects  on 
relationship 
Government  an 
distribution  of  | 
responsibilities 
levels  of 
accordance  wi 
Order  13132,  it 
rule  does  not 
implications  to 
of  a  federalism 
statement. 


govern  nent 
th 


have  ; 


12866 

considered  by  the 
omeland  Security,  to  be 

atory  action"  under 
12866,  section  3(f). 
and  Review,  and 
and  Budget 
rfeview  process  under 


not  have  substantial 
the  States,  on  the 
betWeen  the  National 
the  States,  or  on  the 
ower  and 
among  the  various 
Therefore,  in 
section  6  of  Executive 
s  determined  that  this 

sufficient  federalism 
warrant  the  preparation 
!  ummary  impact 


Executive  Order  12988:  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  set  forth  in  sections  3(a)  and 
3(b)(2)  of  Executive  Order  12988. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13,  all 
Departments  are  required  to  submit  to 
the  Office  of  Management  and  Budget 
(OMB),  for  review  and  approval,  any 
reporting  or  recordkeeping  requirements 
inherent  in  a  rule.  This  rule  does  not 
impose  any  new  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act. 

List  of  Subjects  in  8  CFR  Part  204 

Administrative  practice  and 
procedure.  Immigration,  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  part  204  of  chapter  1  of 
title  8  of  the  Code  of  Federal  Regulations 
is  amended  as  follows: 

PART  204— IMMIGRANT  PETITIONS 

■  1 .  The  authority  citation  for  part  204 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103,  1151,  1153, 
1154,  1182.  1186a,  1255,  1641;  8  CFR  part  2. 

■  2.  Section  204.3  is  amended  by: 

■  a.  Adding  an  "(i)"  immediately  after 
the  paragraph  (h)(3)  heading  to  designate 
existing  text  as  paragraph  (h)(3)(i); 

■  b.  Revising  the  fourth  sentence  in  the 
newly  designated  paragraph  (h)(3)(i); 
and 

■  c.  Adding  new  paragraph  (h)(3)(ii). 

■  The  revisions  and  additions  read  as 
follows: 

§204.3    Orphans. 

***** 

(h)*  *  * 

(3)  *   *   *  The  approved  application 
shall  be  valid  for  18  months  from  its 
approval  date,  unless  the  approval 
period  is  extended  as  provided  in 

paragraph  (h)(3)(ii)  of  this  section. 

*   *   * 

(ii)  If  the  BCIS  Director,  or  an  officer 
designated  by  the  BCIS  Director, 
determines  that  the  ability  of  a 
prospective  adoptive  pairent  to  timely 
file  a  Form  1-600  has  been  adversely 
affected  by  the  outbreak  of  Severe  Acute 
Respiratory  Syndrome  (SARS)  in  a 
foreign  country,  such  Director  or 
designated  officer  may  extend  the 
validity  period  of  the  approval  of  the 
Form  I-600A,  either  in  an  individual 
case  or  for  a  class  of  cases.  An  extension 
of  the  validity  of  the  Form  I-600A  may 
be  subject  to  such  conditions  as  the 
BCIS  Director,  or  officer  designated  by 
the  BCIS  Director  may  establish. 


Dated:  July  31.  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 

[FR  Doc.  03-20173  Filed  8-6-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

8  CFR  Parts  21 2,  21 4,  231  and  233 
[CBP  DEC.  03-14] 
RIN  1515-AD36 

Suspension  of  Immediate  and 
Continuous  Transit  Programs 

agency:  Department  of  Homeland 

Security  (DHS). 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Immediate  and 
Continuous  Transit  program,  also 
known  as  the  Transit  Without  Visa 
(TWOV)  program  and  the  International- 
to-international  (ITI)  program  allow  an  . 
alien  to  be  transported  in-transit 
through  the  United  States  to  another 
foreign  country  without  first  obtaining  a 
nonimmigrant  visa  from  the  Department 
of  State  overseas,  under  section 
212(d)(4)  of  the  Immigration  and 
Nationality  Act  (Act),  provided  the 
carrier  has  entered  into  an  Immediate 
and  Continuous  Transit  Agreement  on 
Form  1-426,  pursuant  to  section  233(c) 
of  the  Act.  This  rule  suspends 
immediate  and  continuous  transit 
provisions  for  both  the  TWOV  and  ITI 
programs.  The  current  regulations 
provide  that  an  alien  may  be  transported 
through  the  United  States  in  accordance 
with  the  provisions  of  section  233(c)  of 
the  Act.  The  recent  receipt  of  credible 
intelligence  concerning  a  threat  specific 
to  the  TWOV  program  and  additional 
increased  threats  of  activities  against  the 
interests  and  the  security  of  the  United 
States,  has  led  to  the  decision  to 
suspend  this  program. 
DATES:  This  interim  rule  is  effective    - 
August  2,  2003;  written  comments  must 
be  submitted  on  or  before  September  22, 
2003. 

ADDRESSES:  Written  comments  are  to  be 
addressed  to  the  Bureau  of  Customs  and 
Border  Protection,  Office  of  Regulations 
and  Rulings,  Regulations  Branch,  1300 
Peimsylvania  Avenue,  NW., 
Washington,  DC  20229.  Submitted 
comments  may  be  inspected  at  the 
Bureau  of  Customs  and  Border 
Protection  at  799  9th  Street,  NW., 
Washington,  DC  20229.  Comments  are 
available  for  public  inspection  at  the 
above  address  by  calling  (202)  572-8768 
to  arrange  for  an  appointment. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Sava,  Director,  Air  and  Sea 
Passenger  Operations,  Bureau  of 
Customs  and  Border  Protection,  1300 
Pennsylvania  Avenue,  NW.,  Room  5.4- 
0,  Washington,  DC  20229,  telephone 
number  (202)  927-0530. 
SUPPLEMENTARY  INFORMATION: 

What  Are  the  TWOV  and  ITI  Programs? 

The  Transit  Without  Visa  (TWOV) 
and  International-to-Intemational  (ITI) 
programs  were  established  under 
authority  now  vested  with  the  Secretary 
of  Homeland  Security  (and  since 
delegated  to  the  Commissioner,  Customs 
and  Border  Protection  (CBP))  in  8  U.S.C. 
1182(d)(4)  and  1223,  among  other 
authorities.  See  also,  6  U.S.C.  251(5) 
(transfer  of  former  Immigration  amd 
Naturalization  Service  (INS)  inspection 
functions  to  DHS);  Department  of 
Homeland  Security  Reorganization  Plan 
of  January  30,  2003,  (transfer  of  former 
INS  inspection  functions  to 
Commissioner  of  Customs,  renamed 
Biueau  of  Customs  and  Border 
Protection),  H.R.  Doc.  108-32  (2003). 

The  TWOV  and  ITI  programs  allow 
aliens  to  transit  through  the  United 
States  without  a  nonimmigrant  visa 
while  en  route  from  one  foreign  country 
to  a  second  foreign  country  with  one  or 
more  stops  in  the  United  States.  Air 
carriers  who  enter  into  the  TWOV  or 
both  the  TWOV  and  ITI  agreements, 
depending  on  the  circumstances, 
transport  these  aliens  to  the  United 
States. 

What  Is  the  Authority  for  Participation 
in  the  TWOV  and  ITI  Program? 

Section  212(d)(4)(C)  of  die 
Immigration  and  Nationality  Act  (Act) 
provides  authority  for  the  Secretary  of 
Homeland  Security  acting  jointly  with 
the  Secretary  of  State  to  waive 
nonimmigrant  visa  requirements  for 
aliens  who  are  proceeding  in  immediate 
and  continuous  transit  through  the 
United  States  and  are  using  a  carrier 
which  has  entered  into  a  contract 
authorized  under  section  233(c)  of  the 
Act.  The  required  contract  for 
participation  in  the  TWOV  program  is 
an  Immediate  and  Continuous  Transit 
Agreement,  Form  1-426  (known  as  a 
TWOV  Agreement).  The  required 
contracts  for  participation  in  the  ITI 
program  are  (1)  a  TWOV  Agreement  and 
(2)  an  Immediate  and  Continuous 
Transit  Agreement  with  provisions  for 
use  of  an  In-Transit  Lounge  (known  as 
an  m  Agreement). 

Why  Is  DHS  Suspending  the  Immediate 
and  Continuous  Transit  Provisions? 

In  light  of  the  importance  of 
preventing  terrorist  acts,  and  as  set  forth 


in  Executive  Order  No.  13284  of  Januairy 
23,  2003,  68  FR  4075,  that  grave  acts  of 
terrorism  and  threats  of  terrorism 
committed  by  foreign  terrorists, 
including  the  terrorist  attacks  in  New 
York,  Peimsylvania,  and  the  Pentagon 
committed  on  September  1 1 ,  2001 ,  pose 
an  immediate  threat  of  further  attacks 
on  United  States  nationals  or  the  United 
States  and  constitute  an  unusual  and 
extraordinary  threat  to  the  national 
security,  foreign  policy,  and  economy  of 
the  United  States,  it  is  necessary  to 
suspend  the  TWOV  and  ITI  programs  to 
protect  the  security  interests  of  the 
United  States.  By  this  interim  rule,  the 
Secretaries  of  State  and  Homeland 
Seciu-ity  will  immediately  suspend  the 
TWOV  and  ITI  programs  while  they 
evaluate  the  security  risks  involved  in 
these  programs  over  the  next  60  days. 

The  provisions  for  aliens  eligible  for 
the  TWOV  program  preclude 
prescreening  of  passengers  prior  to  their 
arrival  at  a  port  of  entry  in  the  United 
States,  by  permitting  the  waiver  of 
nonimmigrant  visa  requirements  for 
such  persons.  Accordingly,  such 
provisions  shall  be  suspended 
immediately  to  safeguard  the  interests  of 
the  United  States  by  controlling  the 
entry  or  attempted  entry  of  persons 
transiting  through  the  United  States. 
Suspension  of  these  provisions  will 
require  aliens  in  immediate  and 
continuous  transit  to  be  in  possession  of 
valid  nonimmigrant  visas  unless  such  a 
requirement  is  otherwise  waived.  DHS 
has  established  procedures  for  the 
handling  of  passengers  in  transit  to  the 
United  States  when  this  rule  takes  effect 
and  will  be  working  with  carriers  to 
minimize  disruption. 

The  suspension  of  these  regulations 
does  not  preclude  the  use  of  ITI  lounges 
for  any  other  authorized  purpose. 
Foreign  government  officials  may 
continue  to  transit  the  United  States 
pursuant  to  8  CFR  212.1(0(3).  During 
the  60  day  review  period,  DHS  will  be 
working  with  the  airlines,  airports, 
foreign  governments,  and  others  to 
develop  plans  that  will  ensure  security, 
as  well  as  reviewing  comments 
submitted  in  conjunction  this  interim 
rule. 

DHS  and  the  Department  of  State  have 
received  specific,  credible  intelligence, 
including  from  intelligence  and  law 
enforcement  sources,  including  the 
Central  Intelligence  Agency  (CIA)  and 
Federal  Bureau  of  Investigation  (FBI), 
that  certain  terrorist  organizations  have 
identified  this  exemption  from  the 
normal  visa  issuance  procediues  as  a 
means  to  gain  access  to  the  United 
States,  or  to  gain  access  to  aircraft  en 
route  to  or  from  the  United  States,  to 
cause  damage  to  infrastructure,  injury. 


or  loss  of  life  in  the  United  States  or  on 
board  aircraft  en  route  to  or  from  the 
United  States. 

Due  to  this  credible  security  threat,  it 
is  necessary  to  implement  certain 
measures  to  restrict  the  transit  of  aliens 
through  the  United  States.  The  waiver  of 
visa  requirements  for  aliens  in  the 
TWOV  program  precludes  prescreening 
of  passengers  prior  to  their  arrival  at  a 
port  of  entry  in  the  United  States. 
Accordingly,  such  provisions  are 
suspended  immediately  to  safeguard  the 
national  security  interest  of  the  United 
States  by  restricting  the  transit  of  such 
persons. 

The  Secretaries  of  State  and 
Homeland  Security  may  waive  passport 
and  visa  requirements  for  certain 
categories  of  non-immigrants  jointly. 
These  regulations  are  promulgated 
jointly  with  the  Secretary  of  State. 

Comments 

Consideration  will  be  given  to  any 
written  comments  timely  submitted. 
The  shortened  comment  period  of  45 
days  is  necessar\'  to  receive  and 
consider  comments  prior  to  DHS 
reevaluation  of  this  suspension  in  60 
days. 

Administrative  Procedures  Act 

The  immediate  implementation  of 
this  rule  as  am  interim  rule,  with  a  45- 
day  provision  for  post-promulgation 
public  comments,  is  based  on  findings 
of  "good  cause"  pursuant  to  5  U.S.C. 
553(h)  and  553(d)(3).  Making  the 
effective  date  of  this  rule  on  the  date  of 
signature  is  necessary  for  the  national 
seciu-ity  of  the  United  States  and  to 
prevent  the  TWOV  and  ITI  programs 
from  being  used  to  conduct  terrorist  acts 
against  the  United  States. 

DHS  has  received  credible 
intelligence  that  certain  terrorist 
organizations  have  identified  this 
exemption  from  the  normal  visa 
issuance  procedures  as  a  means  to  gain 
access  to  the  United  States  or  an  aircraft 
en  route  to  the  United  States  to  cause 
serious  damage,  injury,  or  death  in  the 
United  States.  Due  to  this  credible 
security  threat,  it  is  necessary  to 
implement  measures  immediately  to 
control  the  entry  of  persons  arriving  in 
the  United  States. 

For  these  reasons,  there  is  substantial 
basis  for  concern  that  prior  publication 
of  a  proposed  rule  for  public  comment, 
and  the  requirement  for  a  30-day 
delayed  effective  date  after  publication 
of  a  final  rule,  would  leave  the  United 
States  seriously  and  lumecessarily 
vulnerable  to  a  specific  terrorist  threat 
against  persons  in  the  United  States 
during  the  period  of  time  before  the 
final  rule  could  become  effective  after 
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Executive  On  ler  12866 

This  rule  i.-Jconsidered  by  the 
Department  ojf  Homeland  Security  to  be 
a  significant  ipgulatory  action  under 
Executive- Order  12866,  section  3{f). 
Regulatory-  Plknning  and  Review.  The 
Department,  1  lowever,  concludes  at  this 
time  that  this  regulatory  action  is  not 
economically  significant  under  section 
3(f)(1).  and  sf  ecifically  requests 
comments  re^  arding  this  determination. 
Accordingly,  his  regulation  has  been 
submitted  to  \  he  Office  of  Management 
and  Budget  (( (MB)  for  review. 

DHS  has  as  lessed  both  the  costs  and 
benefits  of  thi  s  rule,  as  required  by 
Executive  On  er  12886,  section  3(f),  and 
has  made  a  re  isoned  determination  that 
the  benefits  ji  stifj'  the  costs. 
Suspending  i  le  Transit  Without  Visa 
program  will  safeguard  the  homeland 
security  inter  (sts  of  the  United  States  by 
controlling  th  3  entry  of  persons 
permitted  to  t  ravel  to  and  through  the 
United  States  DHS  and  the  Department 
of  State  have  eceived  credible 
intelligence  tl  lat  certain  terrorist 
organizations  have  identified  this 
exemption  frc  m  the  normal  visa 
issuance  procedures  to  gain  access  to 


the  United  States  or  an  aircraft  en  route 
to  the  United  States  to  cause  injury  to 
United  States  infrastructure  or  its 
citizens.  We  cannot  at  this  time  present 
any  quantifiable  information  regarding 
this  threat. 

Costs  include  the  potential  for  lost 
airline  revenue  for  those  air  carriers 
who  have  historically  carried  Transit 
Without  Visa  passengers.  The  air 
carriers  transported  381,065  TWOV 
passengers  and  233,434  ITI  passengers 
to  the  United  States  in  fiscal  year  2002. 
For  the  purposes  of  this  analysis,  DHS 
assumes  an  average  price  per  flight  of 
$800  for  TWOV  passengers,  and 
requests  comments  on  this  assiunption. 
Therefore,  the  total  revenue  the  airlines 
earn  from  these  passengers  is 
approximately  $300  million  per  year. 
With  this  program  suspended, 
passengers  that  would  otherwise  be  able 
to  travel  through  the  United  States 
without  visas  would  now  be  required  to 
obtain  visas,  which  may  result  in  some 
travelers  re-routing  their  trips  away 
from  the  United  States  and  fewer 
travelers  transiting  through  the  United 
States.  The  re-routing  may  affect 
demand  for  travel  on  U.S.  airlines 
versus  foreign  airlines.  The  diminished 
number  of  travelers  transiting  the 
United  States  may  also  adversely  affect 
retail  businesses  at  certain  airports.  Note 
that  DHS  does  not  at  this  time  know  for 
how  long  this  program  will  be 
suspended,  and  therefore  what  fraction 
of  this  yearly  revenue  may  be  affected 
by  any  activity  attributable  to  this 
rulemaking.  This  rule  calls  for  a 
suspension  and  60  day  review  and 
possible  permanent  modifications  to  the 
program.  When  DHS  has  determined  the 
possible  permanent  impact  of  these 
modifications,  we  will  reassess  all 
assumptions  and  estimations  regarding" 
costs. 

For  the  purposes  of  the  Executive 
Order,  costs  also  include  the  lost 
consumer  surplus  of  passengers 
participating  in  the  TWOV  program. 
This  impact,  however,  depends 
crucially  on  the  price  elasticity  of 
TWOV  program  flights  and  the 
characteristics  of  reasonable  substitutes 
for  these  flights,  such  as  obtaining  a  visa 
for  an  otherwise  identical  itinerary, 
switching  travel  out  of  the  United 
States,  or  not  traveling  at  all.  This  cost 
should  be  bounded  by  the  time  and 
convenience  of  obtaining  a  visa  for  an 
otherwise  identical  flight,  which  is  a 
viable  alternative  for  these  passengers. 
Currently,  the  State  Department  charges 
approximately  $100  per  visa 
application.  Without  quantifying 
convenience  costs,  if  passengers  simply 
obtained  a  visa  and  did  not  otherwise 
alter  their  flight  plans,  the  cost  of  the 


rule  to  passengers  would  be 
approximately  $40  million  per  year. 
Again,  DHS  does  not  know  for  how  long 
this  program  will  be  suspended.  Note 
that  this  would  also  be  the  total  cost  of 
the  rule,  since  airlines  would  not  lose 
any  of  their  revenue  under  this  scenario. 
We  encoiuage  the  submission  of 
comments  further  quantifying  the 
potential  economic  impact. 

Executive  Order  13132:  Federalism 

The  interim  final  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  this  rule  does  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

List  of  Subjects 

8CFRPart212 

Administrative  practice  and 
procedure.  Aliens,  Passports  and  visas. 
Reporting  and  recordkeeping 
requirements. 

8CFHPart214 

Administrative  practice  and 
procedure.  Aliens,  Reporting  and  record 
keeping  requirements. 

8  CFR  Part  231 

Air  carriers,  Aliens,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

8  CFR  Part  233 

Air  carriers.  Aliens,  Maritime  carriers. 
Reporting  and  recordkeeping 
requirements. 

Amendment  of  the  Regulations 

■  Accordingly,  chapter  1  of  title  8  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  212— DOCUMENTARY 
REQUIREMENTS;  NONIMMIGRANTS; 
WAIVERS;  ADMISSION  OF  CERTAIN 
INADMISSIBLE  ALIENS;  PAROLE 

■  1 .  The  authority  citation  for  part  21 2  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101  and  note,  1102, 
1103,  1182  and  note,  1184, 1187,  1223,  1225, 
1226,  1227. 

§212.1     [Amended] 

■  2.  The  text  of  §  212.1  paragraphs  (f)(1) 
through  (f)(2)  are  removed  and  reserved. 
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PART  214— NONIMMIGRANT  CLASSES 

■  3.  The  authority  citation  for  part  214 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1102, 1103,  1162, 
1182,  1184,  1186a,  1187,  1221,  1223.  1281, 
1282,  1301-1305  and  1372;  section  643,  Pub. 
L.  104-208,  110  Stat.  3009-708;  section  141 
of  the  compacts  of  Free  Association  with  the 
Federated  States  of  Micronesia  and  the 
Republic  of  the  Marshall  Islands,  and  with 
the  Government  of  Palau,  48  U.S.C.  1901 
note,  and  1931  note,  respectively. 

§214.2    [Amended] 

■  4.  In  §  214.2,  paragraph  (c)(1)  is 
removed  and  reserved. 

PART  231— ARRIVAL-DEPARTURE 
MANIFESTS 

■  5.  The  authority  citation  for  part  231  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1101,  1103,  1182,  1221, 
1223  and  1229. 

§231.1    [Amended] 

■  6.  In  §  231.1,  paragraph  (b)  is  removed 
and  reserved. 

PART  233— CONTRACTS  WITH 
TRANSPORTATION  LINES 

■  7.  The  authority  citation  for  part  233  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1103, 1182, 1223. 

§  233.3    [Removed  and  Reserved] 

■  8.  Section  233.3  is  removed  and 
reserved. 

Dated:  August  2,  2003. 
Tom  Ridge, 

Secretary  of  Homeland  Security. 
(FR  Doc.  03-20130  Filed  8-6-03;  4:18  pm] 
BILUNG  CODE  4820-02-P 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  140 

RIN3150-AH23 

Adjustment  of  the  Maximum 
Retrospective  Deferred  Premium 

AGENCY:  Nuclear  Regulatory  . 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  to  increase  the  maximum 
secondary  retrospective  deferred 
premium  for  liability  insurance 
coverage  in  the  event  of  nuclear 
incidents  at  licensed,  operating, 
commercial  nuclear  power  plants  with  a 


rated  capacity  of  100,000  kW  or  more. 
Currently  established  at  $83.9  million 
per' reactor  per  incident  (but  not  to 
exceed  $10  million  in  any  1  year),  the 
maximimi  secondary  retrospective 
deferred  premium  is  being  increased  to 
$95.8  million  per  reactor  per  incident 
(but  not  to  exceed  $10  million  in  any  1 
year).  The  change  is  based  on  the 
aggregate  percentage  change  of  14.2 
percent  in  the  Consumer  Price  Index 
(CPI)  from  December  1997  through 
March  2003.  The  Price- Anderson 
Amendments  Act  of  1988  requires  that 
this  inflation  adjustment  be  made  at 
least  once  each  5  years.  The  increase  in 
the  primary  nuclear  liabflity  insurance 
layer,  which  was  increased  on  January 
1,  2003.  to  $300  miUion,  is  also  reflected 
in  this  rule. 

EFFECTIVE  DATE?  August  20,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ira 
Dinitz,  Office  of  Nuclear  Reactor 
Regulation,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-1289,  e-mail 
ipdl@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  Part  140, 
"Financial  Protection  Requirements  and 
Indemnity  Agreements,"  provides 
requirements  and  procedures  for 
implementing  the  financial  protection 
requirements  for  certain  licensees  and 
other  persons^pursuant  to  section  1 70  of 
the  Atomic  Energy  Act  (AEA)  of  1954, 
as  amended.  Section  140.11(a)(4) 
specifies  the  amount  of  financial 
protection  required  of  a  licensee  for  a 
nuclear  reactor  that  is  licensed  to 
operate,  is  designed  for  the  production 
of  electrical  energy,  and  has  a  rated 
capacity  of  100,600  kW  or  more.  This 
amoimt  is  currently  set  at  the  sum  of 
$300  million  (which,  as  the  statute 
requires,  reflects  the  maximum 
commercial  insurance  available 
effective  January  1,  2003)  and  the 
amount  available  as  secondary  financial 
protection  in  the  form  of  private  liability 
insurance  imder  an  industry 
retrospective  rating  plan.  The  limits  on 
secondary  financial  protection  are 
currently  $83.9  million  per  reactor  per 
incident  (plus  any  surcharge  assessed 
under  subsection  170o.(l){E)  of  the 
AEA)  for  the  maximum  standard 
deferred  premiiun  and  $10  million  per 
reactor  per  incident  per  calendar  year. 

Section  15,  "Inflation  Adjustment,"  of 
Public  Law  100-408,  the  Price- 
Anderson  Amendments  Act  of  1988 
("the  Act"),  enacted  on  August  20,  1988, 
requires  the  Commission  to  adjust  the 
amount  of  the  maximum  standard 
deferred  premium  (currently  $83.9 
million)  based  on  inflation.  Section  15 
of  the  Act  added  a  new  Section  170t  to 
the  AEA,  which  provides  as  follows: 


t.  Inflation  Adjustment. — (1)  The 
Commission  shall  adjust  the  amount  of 
the  maximum  standard  deferred 
premium  under  subsection  b(l)  (Section 
170b(l)  of  the  AEA]  not  less  than  once 
during  each  5-year  period  following  the 
date  of  the  enactment  of  the  Price- 
Anderson  Amendments  Act  of  1988  in 
accordance  with  the  aggregate 
percentage  change  in  the  Consumer 
Price  Index  since — 

(A)  such  date  of  enactment,  in  the 
case  of  the  first  adjustment  under  this 
subsection;  or 

(B)  the  previous  adjustment  under 
this  subsection. 

(2)  For  purposes  of  this  subsection, 
the  term  "Consumer  Price  Index"  means 
the  Consumer  Price  Index  for  all  urban 
consumers  pubUshed  by  the  Secretary  of 
Labor. 

The  inflation  adjustment  requfred  by 
section  170t  (1)(B)  of  the  AEA  must  be 
made  at  least  once  during  the  period 
from  August  20,  1998,  to  August  20, 
2003,  and  must  be  in  accordance  with 
the  aggregate  percentage  change  (since 
December  1997)  in  the  CPI  for  all  urban 
consumers,  as  published  by  the 
Secretcuy  of  Labor.  The  aggregate 
percentage  increase  in  the  CPI  from 
December  1997  through  March  2003  is 
14.2  percent.  When  the  percentage 
increase  is  applied  to  the  current  $83.9 
million  maximum  retrospective  deferred 
premium,  the  new  maximum 
retrospective  deferred  premium  will 
increase  to  $95.8  million  per  reactor  per 
incident.  The  limit  of  $10  million  per 
reactor  per  incident  per  year  will  be 
unchanged. 

To  implement  this  inflation 
adjustment,  the  Commission  is  revising 
10  CFR  140.11(a)(4),  effective  August 
20,  2003,  to  require  large  nuclear  power 
plant  licensees  to  maintain,  in  addition 
to  $300  million  in  primary  financial 
protection,  a  new  maximum  standard 
deferred  premiiun  of  $95.8  milhon  per 
reactor  per  incident  (but  not  to  exceed 
$10  million  in  any  1  year).  Because  this 
inflation  adjustment  by  the  Commission 
is  essentially  ministerial  in  nature,  the 
Commission  finds  that  there  is  good 
cause  for  omitting  notice  and  public 
comment  (in  the  form  of  a  proposed 
rule)  on  this  action  as  uiuiecessary,  in 
accordance  with  the  Administrative 
Procedure  Act  of  1946  (5  U.S.C.  553b). 

The  next  inflation  adjustment  in  the 
amount  of  the  standard  deferred 
premium  will  be  made  not  later  than 
August  20,  2008,  and  will  be  based  on 
the  incremental  change  in  the  CPI  since 
March  2003. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
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104-113,  requires  agencies  to  use 
technical  standards  developed  or 
adopted  by  voluntary  consensus 
standards  boqies  unless  the  use  of  such 
standards  is  iticonsistent  with 
applicable  law  or  is  otherwise 
impractical,  'the  NRC  is  amending  its 
regulations  to  increase  the  maximum 
secondary  ret  'ospective  deferred 
premium  for  1  iability  insurance 
coverage  in  tl  e  event  of  nuclear 
incidents  at  licensed,  operating, 
commercial  nuclear  power  plants  with  a 
rated  capacity  of  100,000  kW  or  more. 
This  action  d(  les  not  constitute  the 
establishment  of  a  standard  that 
contains  gene  "ally  applicable 
requirements. 

Environment!  J  Impact:  Categorical 
Exclusion 

The  NRC  hi  s  determined  that  this 
final  rule  is  th  e  type  of  action  described 
in  categorical  exclusion  10  CFR 
51.22(c)(1).  Tl  lerefore,  neither  an 
environmental  impact  statement  nor  an 
environments  assessment  has  been 
prepared  for  t  lis  final  rule. 

Paperwork  Ri  duction  Act  Statement 

This  final  n  le  does  not  contain  a  new 
or  an  amended  information  collection 
requirement  s  ibject  to  the  Paperwork 
Reduction  Ac  of  1995  (44  U.S.C.  3501 
et  seq.).  Existi  ig  requirements  were 
approved  by  t  le  Office  of  Management 
and  Budget,  a  )proval  number  3150- 
0011. 

Public  Protection  Notification 


used 


If  a  means 
information 
a  currently  va 
the  NRC  may 
and  a  person 
to,  the  information 


to  impose  an 
c(  illection  does  not  display 
d  OMB  control  number, 
;  lot  conduct  or  sponsor, 
not  required  to  respond 
collection. 


15 


Regulatory  Ai  alysis 

Because  thii 
required  by  statute 


inflation  adjustment  is 
no  other  alternatives 
were  consider  ;d.  See  also  the 
discussion  in  he  Regulatory  Flexibility 
Certification  fir  this  rule. 


In  accordani  :e 
Flexibility  Acl 
605(b)),  the 
this  final  rule 


smi  ill 
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economic  im 
number  of 
affects  only 
of  nuclear 
that  own  these 
the  scope  of 
entities"  set 
Flexibility  Acl 
established 


Regulatory  FI(  ixibility  Certification 


with  the  Regulatory 
of  1980,  (5  U.S.C. 
Cc  mmission  certifies  that 

^ill  not  have  a  significant 
p  let  on  a  substantial 

entities.  This  final  rule 
licensing  and  operation 
poller  plants.  The  companies 
plants  do  not  fall  within 
tl  e  definition  of  "small 
fqrth  in  the  Regulatory 
or  the  size  standards 
e  NRC  (10  CFR  2.810). 


by  the 


Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this  final 
rule.  A  backfit  analysis  is  not  required 
for  this  final  rule  because  this 
amendment  is  mandated  by  the  Price- 
Anderson  Amendments  Act  of  1988 
(Pub.  L.  100-408). 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  the  NRC  has 
determined  that  this  action  is  not  a 
major  rule  and  has  verified  this 
determination  with  the  Office  of 
Information  and  Regulatory  Affairs  of 
OMB. 

List  of  Subjects  in  10  CFR  Part  140 

Criminal  penalty.  Extraordinary 
nuclear  occurrence.  Insurance, 
Intergovernmental  relations.  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements.  , 

■  For  the  reasons  set  out  in  the  preamble 
and  under  the  authority  of  the  Atomic 
Energy  Act  of  1954,  as  amended;  the 
Energy  Reorganization  Act  of  1974,  as 
amended;  and  5  U.S.C.  552  and  553,  the 
NRC  is  adopting  the  following 
amendment  to  10  CFR  Part  140. 

PART  140— FINANCIAL  PROTECTION 
REQUIREMENTS  AND  INDEMNITY 
AGREEMENTS 

■  1 .  The  authority  citation  for  Part  140 
continues  to  read  as  follows: 

Authority:  Sees.  161, 170.  68  Stat.  948,  71 
Stat.  576,  as  amended  (42  U.S.C.  2201,  2210); 
sees.  201.  as  amended,  202,  88  Stat.  1242,  as 
amended.  1244  (42  U.S.C.  5841,  5842). 

■  2.  In  §  140.11,  paragraph  (a)(4)  is 
revised  to  read  as  follows: 

§  140.1 1    Amounts  of  financial  protection 
for  certain  reactors. 

(a)*   *   * 

(4)  In  an  amount  equal  to  the  sum  of 
$300,000,000  and  the  amount  available 
as  secondary  financial  protection  (in  the 
form  of  private  liability  insurance 
available  under  an  industry 
retrospective  rating  plan  providing  for 
deferred  premium  charges  equal  to  the 
pro  rata  share  of  the  aggregate  public 
liability  claims  and  costs,  excluding 
costs  payment  of  which  is  not 
authorized  by  section  170o.(l)(D),  in 
excess  of  that  covered  by  primary 
financial  protection)  for  each  nuclear 
reactor  which  is  licensed  to  operate  and 
which  is  designed  for  the  production  of 
electrical  energy  and  has  a  rated 
capacity  of  100,000  electrical  kilowatts 
or  more:  Provided,  however,  that  under 


such  a  plan  for  deferred  premiuim 
charges  for  each  nuclear  reactor  which 
is  licensed  to  operate,  no  more  than 
$95,800,000  with  respect  to  any  nuclear 
incident  (plus  any  surcharge  assessed 
under  subsection  170o.(l)(E)  of  the  Act) 
and  no  more  than  $10,000,000  per 
incident  within  one  calendar  year  shall 
be  charged. 
*        *        *        *        * 

Dated  at  Roekville,  Maryland,  this  24th  day 
of  July,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Patricia  G.  Norry, 

Acting  Executive  Director  for  Operations. 
(FR  Doc.  03-20144  Filed  8-6-03;  8:45  am) 

BILUNG  CODE  7590-01-P 


TENNESSEE  VALLEY  AUTHORITY 

18  CFR  Part  1304 
RIN  3316-AA19 

Approval  of  Construction  in  the 
Tennessee  River  System;  Regulation 
of  Structures;  Residential  Related  Use 
on  TVA-Controlled  Residential  Access 
Shoreiand  and  TVA  Flowage  Easennent 
Shoreiand 

AGENCY:  Tennessee  Valley  Authority 

(TVA). 

action:  Final  rule. 

SUIMMARY:  This  rule  amends  TVA's 
regulations  under  section  26a  of  the 
TVA  Act  governing  the  construction, 
operation,  or  maintenance  of  any  dam, 
appurtenant  works,  or  other  obstruction 
affecting  navigation,  flood  control,  or 
public  lands  or  reservations  along  or  in 
the  Tennessee  River  or  any  of  its 
tributaries.  The  rule  generally  updates 
the  existing  section  26a  regulations  to 
include  new  sections  governing 
underground  and  abovegroimd  storage 
tanks,  marina  sewage  pump-out  stations 
and  holding  tanks,  wastewater  outfalls, 
development  within  flood  control 
storage  zones  of  TVA  reservoirs,  and 
requests  for  waivers  or  variances.  The 
sections  governing  the  application 
process  and  the  handling  of  appeals  are 
revised  for  clarity.  The  rules  for 
nonnavigable  houseboats  are  clarified, 
and  a  provision  governing  sanitation  for 
nonnavigable  houseboats  is  added.  In 
addition,  new  subparts  incorporate  into 
rules  the  "Shoreline  Management 
Policy"  (SMP)  that  was  adopted  by  the 
TVA  Board  of  Directors  on  April  21, 
1999,  and  became  effective  on 
November  1, 1999. 

DATES:  This  rule  is  effective  September 
8,  2003,  except  for  paragraphs  (b),  (c), 
and  (d)  of  §  1304.2,  which  contain 
information  collection  requirements  that 
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have  not  yet  been  approved  by  OMB. 
TVA  will  publish  a  document  in  the 
Federal  Register  announcing  the 
effective  date. 

ADDRESSES:  Tennessee  Valley  Authority, 
Post  Office  Box  1589, 17  Ridgeway 
Road,  Norris,  Tennessee  37828. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Curtis  at  the  above  address. 
Mr.  Curtis  also  may  be  contacted  by 
telephone  ((865)  632-1552)  or  by  e-mail 
[rlcurtis@tva.gov). 
SUPPLEIMENTARY  INFORMATION: 

L  Legal  Authority 

These  regulations  are  promulgated 
under  the  authority  of  section  26a  of  the 
Tennessee  Valley  Authority  Act  of  1933 
(16  U.S.C.  831y-l),  and  TVA's  property 
rights  under  certain  deeds  and  flowage 
easement  instruments. 

n.  Background  ' 

Section  26a  of  the  TVA  Act  provides 
that  no  dam,  appurtenant  works,  or 
other  obstruction  affecting  navigation, 
flood  control  or  public  lands  or 
reservations  shall  be  constructed,  and 
thereafter  operated  or  maintained 
across,  along,  or  in  the  Tennessee  River 
system  or  any  of  its  tributaries  until  the 
plans  for  such  construction,  operation, 
or  maintenance  shall  have  been 
submitted  to  and  approved  by  the  TVA 
Board  of  Directors,  or  its  delegate. 
Commencement  of  construction, 
operation,  or  maintenance  of  such 
structures  without  such  approval  is 
prohibited. 

On  October  22,  1971,  TVA 
promulgated  regulations  setting  forth 
the  approval  process  for  and 
establishing  a  number  of  policies 
regarding  the  exercise  of  TVA's  section 
26a  authority.  The  regulations  have 
since  been  amended  from  time  to  time. 
In  the  September  20,  2000,  issue  of  the 
Federal  Register  (65  FR  56,821),  TVA 
published  a  proposed  rulemaking  to 
further  amend  the  section  26a 
regulations  by  adding  new  sections 
regarding  imderground  and 
aboveground  storage  tanks,  marina 
sewage  pump-out  stations  and  holding 
tanks,  wastewater  outfalls  and  septic 
systems,  and  development  within  flood 
control  storage  zones  of  TVA  reservoirs. 
TVA  also  proposed  to  add  new  sections 
providing  for  the  handling  of  requests 
for  waivers  and  variances,  and  to  revise 
for  clarity  the  sections  governing  the 
application  process  and  the  handling  of 
appeals. 

In  addition,  TVA  proposed  to  add 
new  subparts  C  and  D  regarding 
residential-related  use  of  TVA- 
controlled  residential  access  shoreiand 
'and  TVA  flowage  easement  shoreiand  in 


order  to  incorporate  into  rules  the  SMP 
policy  that  was  adopted  by  TVA's  Board 
of  Directors  on  April  21,  1999,  and 
became  effective  on  November  1,  1999. 
A  detailed  analysis  of  the  proposed 
ndemaking  is  contained  in  the  preamble 
to  the  proposed  rule. 

III.  Discussion  of  Public  Comments 

In  response  to  the  September  20. 
2000,  Federal  Register  notice  of 
proposed  rulemaking,  TVA  received 
eleven  letters  and  e-mail  messages 
commenting  on  the  proposed  rule.  Some 
commenters  applauded  aspects  of  the 
proposed  regulations  that  they 
considered  to  be  environmentally 
beneficial.  Some  urged  TVA  to  take 
additional  actions  that  they  said  would 
be  even  more  protective  of  the 
environment.  Others  criticized  parts  of 
the  proposed  rule  as  overly  restrictive. 
The  following  discussion  addresses  the 
major  points  raised  by  the  commenters. 

One  commenter  objected  to  the  50- 
foot-deep  shoreline  management  zone 
(SMZ)  described  in  proposed  §  1304.203 
as  a  taking  of  private  property  without 
due  process  of  law.  This  is  not  the  case, 
however,  because  §  1304.203  clearly 
applies  only  to  land  already  owned  by 
TVA.  This  commenter  also  objected  to 
the  size  limitation  for  enclosed  storage 
space  (32  square  feet)  and  to  the 
prohibitions  against  enclosing  or 
placing  a  roof  on  the  second  story  of 
certain  facilities  that  are  contained  in 
proposed  §  1304.204.  Enclosed  storage 
space  on  a  dock  or  a  pier  is  approved 
solely  for  the  storage  of  equipment  used 
in  boating  and  water  recreation,  such  as 
skis,  life  vests,  fishing  equipment,  etc. 
TVA's  experience  is  that  32  square  feet 
is  sufficient  for  this  storage  need.  Other 
equipment  not  directly  related  to 
boating  or  water  recreation  should  be 
stored  elsewhere.  Second  story 
structiu«s  and  roofs  create  a  visual 
obstruction  and  are  not  a  necessary 
component  of  a  dock  or  pier  having  the 
primary  purpose  of  allowing  water 
access.  The  commenter  also  questioned 
the  proposed  channel  excavation  rule 
(§  1304.207).  Channel  excavation  can 
adversely  affect  shoreline  aquatic 
habitats  and  animal  communities,  and 
can  create  problems  in  placement  and 
stabilization  of  the  spoil  material.  TVA's 
policy  is  to  minimize  dredging  and 
channel  excavation,  especially  in 
shallow  water  areas.  The  provisions 
addressing  depth  of  excavation,  channel 
slope,  and  spoil -placement  are 
necessary  to  minimize  siltation,  adverse 
water  quality  impacts,  and  the  need  for 
frequent  dredged  channel  maintenance. 

Tne  previous  commenter  also 
disagreed  with  the  prohibition  against 
the  use  of  broken  concrete  for  retaining 


walls.  The  commenter  stated  that  he 
intended  to  build  a  wall  by  neatiy 
stacking  broken  concrete  sections  of 
imiform  four-inch  thickness  salvaged 
from  floors  and  sidewalks.  This  is  not 
the  type  of  broken  concrete  typically 
proposed  for  retaining  walls,  and  TVA 
did  not  intend  to  prohibit  the  use  of 
such  concrete.  Rather,  TVA  intended  to 
prohibit  the  use  of  the  irregular  and 
crumbling  concrete  pieces  that  it  has 
found  to  be  unsightly  and  often 
ineffective  for  construction  of  retaining 
walls.  To  make  clear  that  TVA  would 
consider  proposals  to  erect  retaining 
walls  from  the  type  of  concrete 
mentioned  by  the  commenter,  a 
parenthetical  phrase  has  been  added  to 
§  1304.208(c)(2). 

Some  commenters  suggested  that  the 
rule  should  contain  an  external  appeals 
process  providing  that  disputes  about 
permitting  of  water-use  facilities  would 
ultimately  be  resolved  by  some  entity 
other  than  TVA.  These  comments  are 
inconsistent  with  section  26a  of  the 
TVA  Act,  which  makes  TVA  responsible 
for  determinations  regarding  the 
construction,  operation,  and 
maintenance  of  obstructions  in  the 
Tennessee  River  and  its  tributaries. 

Some  commenters  stated  that  a  permit 
should  not  expire  simply  because 
construction  is  not  initiated  within  18 
months  after  a  permit  i,s  issued 
(§  1304.9).  TVA  does  not  agree.  Eighteen 
months  is  a  more  than  reasonable 
amount  of  time  after  the  issuance  of  a 
permit  to  initiate  construction. 
Conditions  may  change  over  time  such 
that  different  permit  terms  would  be 
appropriate.  Adjacent  landowners  who 
wish  to  apply  for  water-use  facility 
permits  should  not  have  their  options 
limited  by  the  existence  of  approved 
permits  for  facilities  that  may  never  be  - 
buih. 

Some  commenters  suggested  a  need 
for  the  rule  to  more  clearly  indicate  the 
circumstances  under  which  TVA  would 
approve  new  owners'  applications  to 
continue  using  a  permitted  facility  or   • 
conducting  a  permitted  activity.  It  also 
was  suggested  that  the  rule  should  make 
clear  that  a  new  owner  who  had  applied 
for  a  permit  could  continue  using  an 
existing  facility  pending  TVA's  decision 
on  the  new  owner's  application.  TVA 
agrees  with  these  suggestions  and  has 
changed  the  rule  accordingly. 
Consistent  with  these  changes,  TVA  also 
has  revised  §  1304.10  to  refer  to 
"facilities"  and  "activities"  rather  than 
structures. 

A  number  of  commenters  objected  to 
the  proposed  applicability  section  for 
TVA-owned  residential  access 
shoreiand  (§  1304.201).  These 
commenters  stated  that  TVA  is  seeking 
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to  eliminate  aeeded  rights  to  construct 
a  water-use  facility  on  TVA  land.  This 
is  not  correctJ  TVA  is  not  seeking  to 
eliminate  anv  deeded  rights.  Rather, 
T  VA  is  specifcally  dehning  the 
categories  of '  'VA-owned  land  where 
private,  reside  tntial  water-use  facilities 
will  be  consi(  ered.  TVA-owned  land 
subject  to  dee  d  provisions  for  ingress 
and  egress  is  )ne  such  general  category. 
Thus,  the  ruU  recognizes  that  deeded 
rights  of  ingrc  ss  and  egress  may  imply 
a  right  to  buil  i  a  water-use  facility  in 
some  cases  (b  iit  not  where  the 
applicable  re<l  estate  documents 
specifically  e:cclude  the  erection  of 
structures),  and  it  generally  allows 
water-use  fac  lities  in  such  cases.  It 
must  be  recoj  nized,  however,  that  the 
exercise  of  su  :h  rights  is  subject  to  TVA 
approval  und  !r  section  26a  of  the  TVA 
Act  if  a  propc  sed  facility  would  be  an 
obstruction  ir  the  Tennessee  River 
system,  and  1  VA  may  deny  or  require 
modifications  to  any  permit  application. 

Some  comr  lenters  suggested  that 
§  1304.211  sh  )uld  be  revised  to  make  it 
more  clear  th<  t  certain  pre-existing 
lawns  could  c  ontinue  to  be  mowed  even 
though  such  c  ctivities  were  previously 
conducted  wi  hout  a  permit.  TVA 
agrees,  and  th  3  section  has  been  revised 
to  provide  the  requested  clarification. 

A  comment  objected  to  the 
requirement  t )  apply  for  and  obtain  a 
permit  before  engaging  in  vegetation 
management  ( in  TVA-owned  land.  The 
final  rule  reta  ns  this  requirement  as  a 
reasonable  m(  ans  for  TVA  to  monitor 
vegetation  ma  aagement  activities  by 
private  partie;  on  TVA-owned  land. 
There  also  we  re  objections  to  a  number 
of  other  rule  f  rovisions  implementing 
TVA's  SMP  fc  r  vegetation  management. 
TVA  believes  the  SMP  vegetation 
management  irovisions  were  well 
considered  af  er  substantial  public  input 
and  comment  received  in  connection 
with  the  SMP  environmental  impact 
statement  (Eli ),  and  that  no  information 
developed  du  ing  this  rulemaking 
provides  any  )asis  for  changing  those 
provisions.  S\  ecifically,  TVA  does  not 
agree  with  the  suggestion  that  an 
unreasonable  ire  hazard  risk  is  created 
by  requiring  t  le  forest  floor  to  remain 
undisturbed. 

In  response  to  a  commenter's  question 
as  to  how  cert  lin  plants  may  be 
eradicated  if  1  erbicides  are  not  allowed, 
both  the  propi  )sed  and  final  rules  allow 
for  the  use  of  lerbicides  in  accordance 
with  an  appjo  ved  plan.  TVA  has  not 
identified  the  pesticides  considered  to 
be  "restricted  use"  because  the 
classification  :)f  pesticides  as  restricted 
use  is  the  resp  onsibility  of  other 
regulatory  aut  lorities. 


There  was  an  objection  to  TVA's 
considering  the  potential  effect  of  a 
proposed  dock  on  boater  access  into  a 
cove.  This,  however,  is  the  kind  of 
navigation  issue  specifically  conunitted 
to  TVA's  discretion  under  section  26a  of 
the  TVA  Act. 

It  was  argued  in  one  comment  that  the 
requirement  to  obtain  a  permit  in  order 
to  locate  a  septic  tank  on  TVA  flowage 
easement  property  was  unfair  because  it 
would  require  existing  septic  system 
owners  to  relocate,  and  it  was  suggested 
that  a  grandfather  clause  should  be 
included  for  existing  owners.  The  final 
rule  has  been  revised  to  delete  septic 
tank  permitting  requirements  and 
specifications.  Except  in  the  case  of 
approved,  nonnavigable  houseboats, 
toilets  and  sinks  are  not  allowed  on 
water-use  facilities.  TVA  will  continue 
to  address  matters  related  to  septic  tanks 
on  flowage  easements  on  a  case-by-case 
basis  in  accordance  with  the  terms  of 
particular  flowage  easements.  TVA 
intends  to  use  its  land  management 
authority  to  prohibit  septic  tanks  and 
drainfields  on  TVA  land  below  the 
maximum  shoreline  contour. 

In. response  to  comments  that  the  rule 
does  not  discuss  the  permitting  fee  and 
that  there  should  not  be  a  permitting 
fee,  TVA  refers  to  the  TVA 
administrative  cost  recovery  regulations, 
which  are  separately  codified  at  18  CFR 
part  1310  (2003).  TVA  establishes 
standard  charges  that  are  approximately 
equal  to  TVA's  actual  average 
administrative  costs  for  the  category  of 
action. 

A  comment  objected  to  the 
requirement  to  number  structures.  TVA 
has  decided  to  delete  this  requirement. 

A  comment  stated  that  the  entire 
section  related  to  flowage  easement 
property  should  be  deleted  because  it  is 
an  improper  attempt  to  assert  TVA 
authority  over  property  it  does  not  own. 
TVA  disagrees.  TVA's  authority  over 
flowage  easement  property  is  derived 
both  from  section  26a  of  the  TVA  Act 
and  from  the  language  of  the  various 
documents  establishing  TVA's  flowage 
easement  rights.  TVA  recognizes, 
however,  that  its  rights  as  a  property 
owner  are  in  some  circumstances 
broader  than  its  authority  over  flowage 
easement  property.  This  distinction  is 
the  basis  for  having  separate  rule 
sections  governing  these  two  types  of 
property. 

Two  groups  with  an  expressed 
interest  in  protecting  the  Norris 
Reservoir  watershed  provided 
comments  to  the  effect  that  the 
proposed  rule  should  be  revised  to 
provide  for  better  enforcement  of 
houseboat  sewage  rules  and  other 
environmental  regulations.  TVA 


appreciates  these  comments  and 
expresses  its  general  agreement  with 
many  of  the  groups'  stated  aims.  Some 
of  the  requested  actions,  however,  may 
exceed  TVA's  authority  and  the  scope  of 
this  i-ule.  TVA  is  not  the  primary 
environmental  regulator  on  TVA 
reservoirs.  TVA  has,  however,  included 
a  number  of  provisions  directly 
addressing  many  of  the  concerns  raised 
by  the  commenters  (e.g.,  §§  1304.401, 
1304.402,  and  1304.403).  TVA  also  has 
undertaken  a  number  of  other  activities 
in  addition  to  this  rulemaking  (such  as 
the  Clean  Marina  Initiative  and  the 
development  of  cooperative 
relationships  with  State  and  Federal 
agencies  having  jurisdiction  over 
enforcement  of  marine  sanitation 
requirements)  to  address  environmental 
issues  such  as  those  raised  by  the 
commenters. 

A  commenter  writing  on  behalf  of  the 
Melton  Hill  Lake  Association  raised 
several  specific  issues.  First,  the 
commenter  described  the  vegetation 
management  provisions  as  a  method  for 
TVA  to  deny  dock  permits  when  there 
are  no  other  reasons  to  deny  one.  "TVA 
disagrees.  The  vegetation  management 
provisions,  which  only  apply  to  TVA- 
owned  land,  reflect  TVA's  best 
judgment  as  to  how  the  vegetation  on 
reservoir-related  TVA  land  should  be 
managed.  They  are  designed  to 
acconunodate  the  construction  of  water- 
use  facilities  on  TVA-owned  residential 
access  shoreline.  There  may,  of  course, 
be  specific  cases  where  the  presence  of 
wetlands,  threatened  or  endangered 
plants,  or  other  vegetation-related 
sensitive  resources  might  provide  a 
basis  for  denying  a  permit  or  requiring 
mitigation  measures  or  adoption  of 
other  vegetation  management 
requirements. 

Second,  the  commenter  generally 
praised  the  provisions  related  to 
shoreline  stabilization,  wastewater 
outfalls,  and  septic  systems.  With 
respect  to  shoreline  stabilization, 
however,  it  was  suggested  that 
appropriate  techniques  for  particular 
reservoirs  should  be  independently 
evaluated  to  account  for  specific 
circumstances.  TVA  agrees  and  intends 
to  consider  specific  requests  for 
approval  of  shoreline  stabilization 
activities  on  a  case-by-case  basis.  The 
commenter  requested  additional  action 
with  respect  to  livestock  animals  being 
allowed  in  the  water.  TVA  appreciates 
the  commenter's  concern,  but  this  issue 
is  beyond  the  scope  of  this  rule. 

Third,  the  commenter  described 
TVA's  discussion  of  the  Regulatory 
Flexibility  Act  in  the  preamble  to  the 
proposed  rule  as  legalese,  misleading, 
and  not  reflective  of  actual  economic 
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impacts.  TVA  does  not  agree  with  these 
characterizations.  A  regulatory 
flexibility  analysis  is  required  only 
when  there  will  be  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  5  U.S.C. 
605(b).  These  words  are  taken  directly 
from  the  Regulatory  Flexibility  Act.  The 
statute  defines  "small  entity"  as  a 
"small  business,"  "small  organization" 
(further  defined  as  a  "not-for-profit 
enterprise"),  or  a  "small  governmental 
jurisdiction."  Most  applications  for 
water-use  facilities  are  submitted  by 
residential  landowners  for  personal  use. 
Since  residential  landowners  are  not 
businesses,  not-for-profit  enterprises,  or 
small  governmental  jurisdictions,  there 
are  relatively  few  "small  entities" 
affected  by  today's  rule.  Moreover, 
nothing  in  today's  rule  significantly 
adds  to  the  cost  of  applying  for  and 
constructing  any  regulated  facility. 
Accordingly,  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities,  and  no 
regulatory  flexibility  analysis  is 
required. 

One  commenter  submitted  comments 
focused  on  alleged  errors  in  sections  of 
the  Melton  Hill  Land  Management  Plan 
(MHLMP)  governing  use  of  TVA  land  on 
Meltpn  Hill  Reservoir.  Specifically,  the 
commenter  objected  to  certain 
subcategories  of  TVA-owned  residential 
access  shoreland  in  the  MHLMP,  stating 
that  TVA  failed  to  consider  the  impacts 
on  the  value  of  adjacent  private 
property,  and  requesting  that  today's 
rule  be  revised  to  make  clear  that 
applications  for  water-use  facilities  will 
be  considered  on  all  TVA-owned 
residential  access  shoreland.  TVA  does 
not  agree  that  it  should  manage  its 
property  in  such  a  way  as  to  enhance 
the  value  of  adjacent  private  property  at 
the  expense  of  protecting  sensitive 
ecological  resources  on  the  TVA 
property.  Moreover,  the  MHLMP  was 
adopted  after  a  public  process  that 
included,  among  other  things,  full 
opportunity  for  public  comment  on  the 
environmental  assessment  (EA)  that  was 
prepared  in  connection  with  the  plan. 

Tne  previous  commenter  also 
suggested  that  five  specific  aspects  of 
the  MHLMP  are  invalid  because  they 
implement  "concepts''  that  should  not 
be  implemented  until  this  rulemaking  is 
complete.  TVA  does  not  understand  this 
comment.  Except  for  shoreline 
categorization  of  TVA-owned  property 
(which  is  addressed  above,  in  no  way 
depends  on  this  rulemaking,  and  is 
exempt  from  rulemaking  requirements 
because  it  deals  with  management  of 
public  property),  the  concepts  to  which 
the  commenter  objects  are  not  part  of 
the  MHLMP.  Three  of  the  concepts 


mentioned  by  the  commenter 
(grandfathering,  design  limitations,  and 
the  implementation  of  a  shoreline 
management  zone)  were  subject  to 
public  notice  and  comment  as  part  of 
the  SMP  EIS.  Moreover,  these  matters 
involve  management  of  TVA  property 
and/or  changes  in  TVA  internal  policies 
and  guidance  regarding  processing  of 
permit  applications,  and  thus  are  not 
dependent  on  this  rulemaking.  The  fifth 
"concept"  mentioned  by  the 
commenter,  the  "appeals  process,"  has 
not  yet  been  implemented.  TVA  has 
continued  to  use  the  appeals  process  in 
the  existing  regulation  pending 
finalization  of  this  rule. 

One  commenter  objected  that 
requiring  dock  permits  to  be  requested 
by  a  landowner  does  not  facilitate  fair 
and  equitable  real  estate  transactions. 
TVA  believes  this  requirement  is  a 
necessary  and  appropriate  means  for 
TVA  to  avoid  entanglement  in  disputes 
among  landowners.  Any  landowner 
who  wants  to  know  whether  a  dock 
could  be  permitted  at  a  particular 
location  may  obtain  a  determination  by 
applying  for  a  permit.  This  commenter 
suggested  a  number  of  policies  TVA 
should  impose  on  itself  in  connection 
with  the  management  of  TVA  land. 
These  matters  exceed  the  scope  of  this 
rulemaking.  The  commenter  also 
objected  to  the  use  of  November  1,  1999, 
as  the  effective  grandfather  date  for 
preexisting  shoreline  uses  and 
structures.  This  is  the  effective  date  of 
the  policy  changes  approved  by  the 
TVA  Board  as  part  of  the  publicly 
reviewed  SMP.  As  discussed  above, 
many  of  these  policy  changes  related  to 
management  of  TVA  property  and/or 
existing  TVA  management  guidelines 
and  practices  which  were  not 
previously  addressed  in  TVA's  rules 
(size  limitations,  vegetation 
management,  etc.),  and  which  are  not 
required  to  be  codified  in  rules.  The 
implementation  of  these  changes 
consistent  with  the  effective  date  of  the 
SMP  is  appropriate.  Among  other 
things,  this  rule  incorporates  such 
policies,  guidelines,  and  practices  into 
TVA's  section  26a  rules  for  the  first 
time. 

A  group  of  university  environmental 
science  graduate  students  submitted 
comments  in  several  categories.  The 
student  group  commented  that  the 
proposed  amendments  were  inadequate 
because  they  did  not  provide  for  the 
phasing  out  of  previously  permitted 
nonnavigable  houseboats.  The  final  rule 
adds  new  provisions  governing 
sanitation,  and  it  Requires  nonnavigable 
houseboats  to  be  maintained  in  a  good 
state  of  repair.  These  requirements  are 


adequate  to  address  nonnavigable 
houseboats. 

The  student  group  raised  numerous 
issues  and  questions  related  to  shoreline 
stabilization  plans.  The  comments 
contain  many  helpful  suggestions,  but 
they  are  generally  beyond  the  scope  of 
this  rule,  which,  for  the  most  part,  only 
describes  the  types  of  stabilization  that 
may  be  allowed.  TVA  will  consider 
applications  for  shoreline  stabilization 
permits  on  a  case-by-case  basis. 

The  student  group  requested  an 
explanation  regarding  the  area  of  site 
disturbance  to  be  indicated  on  the 
location  map  submitted  with  a  permit 
application.  The  area  of  physical 
disturbance  to  land  and  water  by  the 
facility  footprint  is  the  area  that  must  be 
indicated  on  the  location  map.  TVA 
agrees  that  other  information  mentioned 
in  the  comment  would  be  relevant  in 
some  circumstances.  Accordingly,  TVA 
has  added  a  sentence  to  §  1304.2(c) 
providing  that  TVA  may  request 
additional  information  where  necessary 
for  adequate  review  of  a  particular 
application. 

'The  student  group  submitted 
extensive  comments  about  the  use  of 
pesticides  on  TVA-owned  land  along 
the  reservoirs.  The  comments  are  in  four 
general  categories.  First,  it  was  argued 
that  pesticide  use  should  only  be 
approved  on  a  case-by-case  basis.  TVA 
agrees.  This  is  why  §1304.203(1) 
provides  that  herbicides  shall  not  be 
applied  on  TVA  land  except  as 
specifically  approved  by  TVA  in  a 
vegetative  management  plan.  Second, 
the  student  group  argued  that  restricted 
use  pesticides  should  never  be  allowed. 
TVA  does  not  agree.  There  may  be  some 
situations  where  a  restricted  use 
pesticide  would  be  appropriate.  TVA 
believes  the  requirement  for  case-by- 
case  TVA  approval,  together  with  the 
requirements  that  any  application  of 
restricted  use  pesticides  on  TVA-owned 
shoreland  be  conducted  by  a  State 
certified  applicator,  and  that  all 
herbicides  and  pesticides  be  applied  in 
accordance  with  all  applicable  label 
requirements,  provide  reasonable 
protection.  Third,  the  students  stated 
that  TVA  should  require  pesticides  to  be 
applied  in  accordance  with  all  label 
requirements.  TVA  agrees,  and  the  rule 
so  provides.  Fourth,  the  students  also 
proposed  a  formal  notification  program 
to  inform  water  intake  operators  and 
others  of  pesticide  application.  TVA 
generally  does  not  expect  the 
application  of  pesticides  on  TVA  lands 
to  be  of  such  extent  or  frequency  as  to 
warrant  the  creation  of  the  formal  notice 
system  contemplated  in  the  comment. 
"TVA  retains  the  right,  however,  to 
require  appropriate  notification 
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With  respect  to  approval  authority,  the 
Vice  President,  Resource  Stewardship, 
will  monitor  whether  delegated 
authority  is  improvidently  exercised. 
Regarding  variance  applications,  TVA 
has  decided  not  to  change  the  proposed 
rule  to  specify  the  documentation  that 
should  be  included  with  such 
applications.  Rather,  TVA  will  require 
information  to  support  variance  requests 
on  a  case-by-case  basis  depending  upon 
the  particular  circumstances.  The 
documentation  suggested  by  the 
Department,  among  other  things,  is  the 
type  of  information  that  will  be 
required. 

The  Alabama  Historical  Commission, 
the  Tennessee  Historical  Commission, 
and  the  Virginia  Department  of  Historic 
Resources  commented  that  the  draft  EA 
did  not  mention  historic  properties  or 
TVA's  responsibilities  under  the 
National  Historic  Preservation  Act  of 
1966.  TVA  is  careful  to  fulfill  its 
responsibilities  with  respect  to  historic 
properties  and  cultural  resources  as  it 
processes  applications  for  water-use 
facility  permits.  Sections  1304.2{c){l)(v) 
and  1304.2{c)(2)(vi)  address  this 
requirement. 

The  Kentucky  Natural  Resources  and 
Environmental  Protection  Cabinet 
pointed  out  that  any  bank  stabilization 
or  stream  disturbance  requires  a  §  401 
water  quality  certification  by  the 
Division  of  Water  and  a  §  404  dredge  or 
fill  permit  from  the  U.S.  Army  Corps  of 
Engineers.  TVA  concurs,  and  this  is 
referenced  in  §  1304.2(c)  of  the  rule. 

The  U.S.  Department  of  Interior,  Fish 
and  Wildlife  Service  (F&WS)  raised 
issues  over  TVA's  policy  regarding 
development  within  floodplains  and  its 
policy  on  flood  control  storage  capacity. 
Specifically  the  F&WS  expressed 
concerns  about  the  destruction  of 
habitat  associated  with  fills  and 
dredging  to  offset  loss  of  flood  storage 
capacity  caused  by  fills.  These  issues 
were  discussed  in  a  meeting  between 
TVA  and  F&WS  representatives  in  April 
2001.  TVA  has  reviewed  very  few  of 
these  actions  in  recent  years.  These 
included  two  fills  for  access  to  islands 
on  Douglas  Reservoir,  removal  of 
material  to  compensate  for  a  retaining 
wall  and  backfill  on  Fort  Loudoun 
Reservoir,  and  a  project  to  offset  fill 
from  a  Hamilton  County  school  on 
Chickamauga  Reservoir.  Based  on  the 
small  number  of  these  requests  received, 
it  does  not  appear  that  these  actions 
have  had  a  cumulative  adverse  effect  on 
shallow-water  aquatic  habitat  in  the 
past.  For  future  proposals,  TVA  would 
ensure  through  its  review  process  that 
the  actions  do  not  adversely  affect 
shallow-water  aquatic  habitat  or  unique 
or  unusual  aquatic  habitats.  Removal  of 


material  from  the  flood  control  storage 
zone  will  not  take  place  in  shallow- 
water  aquatic  habitat  or  other  unique  or 
unusual  aquatic  habitat,  unless  there  is 
mitigation  to  avoid,  minimize,  rectify, 
reduce,  or  compensate  for  the  ecological 
values  affected. 

Because  the  proposed  regulations  deal 
with  activities  in  floodplains,  the 
Virginia  Department  of  Environmental 
Quality  and  the  Virginia  Department  of 
Conservation  and  Recreation 
recommended  consultation  with  the 
Federal  Emergency  Management  Agency 
(FEMA).  As  a  Federal  agency,  TVA 
complies  with  the  requirements  of 
Executive  Order  (E.O.)  11988  in 
conducting  activities  and  programs 
affecting  land  use,  including  planning, 
regulating,  and  licensing  (including  26a 
permitting  activities).  Section  3(a)  of 
E.O.  11988  States: 

The  regulations  and  procedures  established 
under  section  2(d)  of  this  Order  shall,  at  a 
minimum,  require  the  construction  of  federal 
structures  and  facilities  to  be  in  accordance 
with  the  Standards  and  criteria  and  to  be 
consistent  with  the  intent  of  those 
promulgated  under  the  National  Flood 
Insurance  Program  (NFIP).  They  shall  deviate 
only  to  the  extent  that  the  standards  of  the 
Flood  Insurance  Program  are  demonstrably 
inappropriate  for  a  given  type  of  structure  or 
facility. 

TVA  applies  this  standard  not  only  to 
its  own  facilities,  but  also  to  facilities 
permitted  by  TVA.  Therefore,  by 
fulfilling  the  requirements  of  E.O. 
11988,  TVA  complies  with  the  NFIP. 
Thus,  further  consultation  with  FEMA 
is  not  necessary. 

The  Virginia  Department  of 
Environmental  Quality  suggested  that 
pump-out  stations  be  required  at 
commercial  marinas.  Section  1304.403 
establishes  design  and  operating 
requirements  for  new  pump-out 
stations,  but  TVA  has  decided  not  to 
require  all  commercial  marinas  to  have 
pump-out  stations.  TVA  also  has 
decided  not  to  require  retrofitting  of 
existing  pump-out  facilities.  Generally, 
with  respect  to  matters  related  to  water 
pollution,  TVA  defers  to  other 
regulatory  agencies  having  appropriate 
authority  to  promulgate  and  enforce 
clean  water  regulations.  In  addition  to 
these  rules,  however,  TVA  has 
implemented  a  Clean  Marina  Initiative 
program  to  encourage  good  sanitation 
management  at  commercial  marinas, 
and  TVA  has  developed  cooperative 
relationships  with  State  and  Federal 
agencies  having  jurisdiction  over 
enforcement  of  marine  sanitation 
requirements.  TVA  will  continue  to 
consider  ways  to  improve  marina 
sanitation. 


IV.  Other  Changes  from  the  Proposed 
Rule 

In  addition  to  the  changes  made  in 
response  to  public  comments,  the  final 
rule  contains  several  minor 
clarifications.  Also,  TVA  has  decided 
not  to  implement  two  proposed  changes 
to  the  existing  rules  governing  hearings 
and  appeals.  The  current  rules  provide 
for  hearings  to  be  held  in  certain 
situations.  T\'A  proposed  to  change  the 
rule  to  provide  that  a  hearing  would  be 
held  when  requested  by  the  applicant  or 
any  party  of  record.  The  final  rule 
continues  existing  practice  under  the 
current  rule  except  that  it  also  provides 
for  hearings  to  be  held  when  directed  by 
the  TVA  hivestigator  (§  1304.4(c)).  The 
current  and  proposed  rules  provide  for 
appeals  to  the  "TVA  Board  of  Directors 
by  the  applicant  and  by  any  party  of 
record.  Current  rules  provide  that 
hearing  notices  indicate  the  manner  in 
which  an  interested  person  may  become 
a  party  of  record.  TVA  proposed  to 
change  the  rule  to  allow  interested 
persons  to  become  parties  of  record  with 
right  of  formal  appeal  even  if  no  hearing 
is  held.  The  final  rule  continues  existing 
practice  under  the  current  rule 
(§  1304.4(b)).  TVA's  experience  with  the 
section  26a  application  process  since 
publication  of  the  proposed  rule  has 
demonstrated  that  continuing  existing 
practices  in  these  two  respects  is  the 
best  way  for  TVA  to  balance  competing 
interests  while  continuing  to  efficiently 
process  applications  and  appeals. 

V.  Administrative  Requirements 

A.  Unfunded  Mandates  Reform  Act  and 
Executive  Orders:  E.O.  12866, 
Regulatory  Planning  and  Review;  E.O. 
13045.  Protection  of  Children  From 
Environmental  Health  Risks;  E.O. 
13132,  Federalism;  E.O.  13175, 
Consultation  and  Coordination  With 
Indian  Tribal  Governments;  and  E.O. 
13211,  Actions  Concerning  Regulations 
that  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  rule  contains  no  Federal 
mandates  for  State,  local,  or  tribal 
governments  or  for  the^rivate  sector.  It 
is  not  a  significant  regulatory  action.  It 
will  not  have  an  armual  effect  on  the 
economy  of  $100  million  or  more,  and 
it  will  not  result  in  expenditures  of  $100 
million  in  any  one  year  by  State,  local, 
and  tribal  governments  or  the  private 
sector.  The  rule  will  not  have  a 
substantial  direct  effect  on  the  States  or 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
the  States  or  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  States  or  Indian  tribes. 


Unified  development  and  regulation  of 
the  Tennessee  River  system  through  an 
approval  process  for  obstructions  in  or 
along  the  river  system,  and  management 
of  United  States-owned  land  entrusted 
to  TVA  are  Federal  functions  for  which 
TVA  is  responsible  under  the  TVA  Act. 
The  rule  simply  codifies  policies  and 
requirements  regarding  the  use  of  TVA 
land  and  the  size,  type,  and  use  of 
obstructions  to  be  allowed  in  the 
Tennessee  River  system.  The  rule  does 
not  concern  an  environmental  health 
risk  or  safety  risk  that  may 
disproportionately  affect  children,  and 
it  is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy. 

B.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA)  5  U.S.C.  605,  TVA  is  required  to 
prepare  a  regulatory  flexibility  analysis 
unless  the  TVA  Board  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  jurisdictions. 

The  TVA  Board  has  approved  the 
following  certification: 

[T]he  Board  of  Directors  has  determined 
and  hereby  certifies  that  this  action  will  not 
have  a  significant  economic  impact  on  a 
substantial  number  of  small  entities  within 
the  meaning  of  the  Regulatory  Flexibility  Act. 

The  rule  will  not  significantly  add  to 
the  costs  of  any  small  entity  that 
chooses  to  use  TVA  land  or  construct  a 
new  obstruction  in  the  Tennessee  River 
system.  Existing  obstructions  that  are 
permitted  under  current  regulations  will 
not  have  to  be  modified  to  conform  to 
new  standards.  Any  economic  impact 
that  will  occur  will  not  affect  a 
substantial  number  of  small  entities 
because  most  applications  to  construct 
an  obstruction  in  the  Tennessee  River 
system  are  submitted  by  residential 
applicants  who  do  not  meet  the 
definition  of  a  small  entity. 

C.  Submission  to  Congress  and  the 
General  Accounting  Office 

Under  5  U.S.C.  801(a)(1),  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  TVA 
has  submitted  a  report  containing  this 
rule  and  other  required  information  to 
the  U.S.  Senate,  the  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  General  Accounting 
Office.  This  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 


D.  Executive  Order  12988 — Civi7  Justice 
Reform 

The  rule  does  not  have  a  retroactive 
effect  prior  to  the  effective  date.  It  does, 
however,  incorporate  into  rules  TVA's 
SMP  (primarily  the  standards  contained 
in  subparts  C  and  D)  that  have  been  in 
effect  as  internal  TVA  policy  guidance 
since  November  1,  1999.  A  number  of 
the  rule's  grandfather  provisions  are 
based  on  lie  November  1,  1999,  date. 
These  situations  are  clearly  identified  in 
the  rule.  The  rule  preempts  State  and 
local  law  only  to  the  extent  any  such 
law  might  purport  to  authorize  activities 
on  TVA  land  or  along  or  in  the 
Termessee  River  system  that  are 
inconsistent  with  the  rule.  The  rule's 
administrative  appeal  provisions  must 
be  exhausted  before  any  action  for 
judicial  review  of  a  TVA  permitting 
action  may  be  brought  against  TVA. 
(This  assumes  that  such  actions  are 
subject  to  judicial  review;  nothing 
herein  should  be  construed  as  an 
admission  by  TVA  that  its  permit 
decisions  under  section  26a  of  the  TVA 
Act  or  its  decisions  regarding  use  of 
•  TVA  land  are  judicially  reviewable.) 

E.  Executive  Order  12630 — 
Governmental  Actions  and  Interference 
With  Constitutionally  Protected  Property 
Rights 

TVA  expects  that  most  applications  to 
construct  obstructions  in  or  along  the 
Tennessee  River  system  or  engage  in 
other  activities  requiring  a  permit  under 
this  rule  would  be  made  in  connection 
with  land  along  TVA  reservoirs  that  is 
owned  by  TVA  or  is  subject  to  a  TVA 
flowage  easement.  TVA's  substantial 
landrights  in  these  situations  effectively 
reduce  the  likelihood  of  any  takings 
implications  because,  even  apart  from 
this  rule  and  section  26a  of  the  TVA 
Act,  TVA  would  have  the  right  to 
restrict  or  prohibit  the  requested 
activity.  In  addition,  the  EIS  for  TVA's 
SMP  considered  the  effect  on  property 
values  along  and  near  the  shoreline  of 
TVA  reservoirs  of  the  SMP  standards 
incorporated  into  this  rule,  and  it  was 
determined  that  property  values  would 
be  higher  under  such  standards  than 
under  any  of  the  other  alternatives 
considered  in  the  EIS. 

F.  Environmental  Review 

TVA  prepared  a  detailed  draft  EIS 
assessing  residential  shoreline 
development  impacts  in  the  Tennessee 
Valley.  Copies  of  the  Executive 
Summary  and/or  draft  EIS  were 
distributed  to  numerous  State  agencies 
and  public  libraries  in  the  Tennessee 
Valley  and  to  approximately  8,000 
interested  individuals.  Sixteen  public 
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meetings  we-e  held,  and  numerous  oral 
and  written  i  :omments  were  received 
and  considei  ed.  A  final  EIS  adopting  the 
residential  a  :cess  policies  that  would  be 
implemente(  by  this  rule  has  been 
released,  anc  a  record  of  decision  has 
been  issued.  This  rulemaking  reflects 
the  involven  ent  of  the  interested  public 
during  the  ei  ivironmental  review 
process.  An  lA  was  prepared  and  a 
finding  of  no  significant  impact  was 
issued  for  thi  )se  aspects  of  the  rule  not 
addressed  in  the  residential  shoreline 
development  EIS.  The  September  20, 
2000,  Federal!  Register  notice 
mentioned  tl  at  the  EA  was  being 
prepared,  an  1  copies  of  the  draft  EA 
were  mailed  to  interested  members  of 
the  public  ai  d  to  Federal  and  State 
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The  majority  of  information  provided 
in  a  permit  application  is  not 
confidential.  Most  information  collected 
describes  construction  plans  and  is  net 
of  a  sensitive  or  personal  nature. 
However,  since  these  records  are 
maintained  by  a  personal  identifier 
(name  of  applicant),  they  are  identified 
as  a  Privacy  Act  System  of  records.  A 
Privacy  Act  Statement  is  included  on 
the  permit  application. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  TVA  will  publish  a 
document  in  the  Federal  Register 
announcing  OMBs  approval. 

List  of  Subfects  in  18  CFR  Part  1304 

Administrative  practice  and 
procedure.  Natural  resources, 
Navigation  (water).  Rivers,  Water 
pollution  control. 

■  For  the  reasons  set  forth  in  the 
preamble,  title  18,  chapter  XIII  of  the 
Code  of  Federal  Regulations  is  amended 
by  revising  part  1304  to  read  as  follows: 

PART  1304— APPROVAL  OF 
CONSTRUCTION  IN  THE  TENNESSEE 
RIVER  SYSTEM  AND  REGULATION  OF 
STRUCTURES  AND  OTHER 
ALTERATIONS 

Subpart  A — Procedures  for  Approval  of 
Construction 

Sec. 

1.304.1  Scope  and  intent. 

1.304.2  Application. 

1304.3  Delegation  of  authority. 

1304.4  Application  review  and  approval 
process. 

1304.5  Conduct  of  hearings. 

1304.6  Appeals. 

1304.7  Conditions  of  approvals. 

1304.8  Denials. 

1304.9  Initiation  of  construction. 

1304.10  Change  in  ownership  of  approved 
facilities  or  activities. 

1304.11  Little  Tennessee  River;  date  of 
formal  submission. 

Subpart  B — Regulation  of  Nonnavigable 
Houseboats 

1304.100  Scope^ and  intent. 

1304.101  Nonnavigable  houseboats. 

1304.102  Numbering  of  nonnavigable 
houseboats  and  transfer  of  ownership. 

1304.103  Approval  of  plans  for  structural 
modifications  or  rebuilding  of  approved 
nonnavigable  houseboats. 

Subpart  C — TVA-Owned  Residential  Access 
Shoreland 

1304.200  Scope  and  intent. 

1304.201  Applicability. 

1304.202  General  sediment  and  erosion 
control  provisions. 

1304.203  Vegetation  managemeht. 

1304.204  Docks,  piers,  and  boathouses. 

1 304.205  Other  water-use  facilities. 


1304.206  Requirements  for  community 
docks,  piers,  boathouses,  or  other  water- 
use  facilities. 

1304.207  Channel  excavation  on  TVA- 
owned  residential  access  shoreland. 

1304.208  Shoreline  stabilization  on  TVA- 
owned  residential  access  shoreland. 

1304.209  Land-based  structures/alterations. 

1304.210  Grandfathering  of  preexisting 
shoreland  uses  and  structures. 

1304.211  Change  in  ownership  of 
grandfathered  structures  or  alterations. 

1304.212  Waivers. 

Subpart  D — Activities  on  TVA  Flowage 
Easement  Shoreland 

1304.300  Scope  and  intent. 

1304.301  Utilities. 

1304.302  Vegetation  management  on 
flowage  easement  shoreland. 

1304.303  Channel  excavation. 

Subpart  E — Miscellaneous 

1304.400  Flotation  devices  and  material,  all 
floating  structures. 

1304.401  Marine  sanitation  devices. 

1304.402  Wastewater  outfalls. 

1304.403  Marina  sewage  pump-out  stations 
and  holding  tanks. 

1304.404  Commercial  marina  harbor  limits. 

1304.405  Fuel  storage  tanks  and  handling 
facilities. 

1304.406  Removal  of  unauthorized,  unsafe, 
and  derelict  structures  or  facilities. 

1304.407  Developmpnt  within  flood  control 
storage  zones  of  TVA  reservoirs. 

1304.408  Variances. 

1304.409  Indefinite  or  temporary  moorage 
of  recreational  vessels. 

1304.410  Navigation  restrictions. 

1304.411  Fish  attractor.  spawning,  and 
habitat  structures. 

1304.412  Deflnitions. 

Authority:  16  U.S.C.  831-831ee. 

Subpart  A — Procedures  for  Approval 
of  Construction 

§  1304.1    Scope  and  intent 

The  Tennessee  Valley  Authority  Act 
of  1933  among  other  things  confers  on 
TVA  broad  authority  related  to  the 
unified  conservation  and  development 
of  the  Tennessee  River  Valley  and 
surrounding  area  and  directs  that 
property  in  TVA's  custody  be  used  to 
promote  the  Act's  purposes.  In 
particular,  section  26a  of  the  Act 
requires  that  TVA's  approval  be 
obtained  prior  to  the  construction, 
operation,  or  maintenance  of  any  dam, 
appurtenant  works,  or  other  obstruction 
affecting  navigation,  flood  control,  or 
public  lands  or  reservations  along  or  in 
the  Tennessee  River  or  any  of  its 
tributaries.  By  way  of  example  only, 
such  obstructions  may  include  boat 
docks,  piers,  boathouses,  buoys,  floats, 
boat  launching  ramps,  fills,  water 
intakes,  devices  for  discharging  effluent, 
bridges,  aerial  cables,  culverts, 
pipelines,  fish  attractors,  shoreline 
stabilization  projects,  chaniiel 


excavations,  and  nonnavigable 
houseboats  as  defined  in  §  1304.101. 
Any  person  considering  constructing, 
operating,  or  maintaining  any  such 
obstruction  on  a  stream  in  the 
Tennessee  River  Watershed  should 
carefully  review  the  regulations  in  this 
part  and  the  26a  Applicant's  Package 
before  doing  so.  The  regulations  also 
apply  to  certain  activities  on  TVA- 
owned  land  alongside  TVA  reservoirs 
and  to  land  subject  to  TVA  flowage 
easements.  TVA  uses  and  permits  use  of 
the  lands  and  land  rights  in  its  custody 
alongside  and  subjacent  to  TVA 
reservoirs  and  exercises  its  land  rights 
to  carry  out  the  purposes  and  policies  of 
the  Act.  In  addition,  the  National 
Environmental  Policy  Act  of  1969 
(NEPA),  as  amended,  42  U.S.C.  4321  et 
seq.,  and  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972 
(FWPCA),  33  U.S.C.  1251  et  seq..  have 
declared  it  to  be  congressional  policy 
that  agencies  should  administer  their 
statutory  authorities  so  as  to  restore, 
preserve,  and  enhance  the  quality  of  the 
environment  and  should  cooperate  in 
the  control  of  pollution.  It  is  the  intent 
of  the  regulations  in  this  part  1304  to 
carry  out  the  purposes  of  the  Act  and 
other  statutes  relating  to  these  purposes, 
and  this  part  shall  be  interpreted  and 
applied  to  that  end. 

§1304.2    Application. 

(a)  If  the  facility  is  to  be  built  on  TVA 
land,  the  applicant  must,  in  addition  to 
the  other  requirements  of  this  part,  own 
the  fee  interest  in  or  have  an  adequate 
leasehold  or  easement  interest  of 
sufficient  tenure  to  cover  the  normal 
useful  life  of  the  proposed  facility  in 
land  immediately  adjoining  the  TVA 
land.  If  the  facility  is  to  be  built  on 
private  land,  the  applicant  must  own 
the  fee  interest  in  the  land  or  have  an 
adequate  leasehold  or  easement  interest 
in  the  property  where  the  facility  will  be 
located.  TVA  recognizes,  however,  that 
in  some  cases  private  property  has  been 
subdivided  in  a  way  that  left  an 
intervening  strip  of  land  between  the 
upland  boundary  of  a  TVA  flowage 
easement  and  the  waters  of  the 
reservoir,  or  did  not  convey  to  the 
adjoining  landowner  the  land 
underlying  the  waters  of  the  reservoir. 
In  some  of  these  situations,  the  owner 
of  the  intervening  strip  or  underlying 
land  cannot  be  identified  or  does  not 
object  to  construction  of  water-use 
facilities  by  the  adjacent  landowner.  In 
these  situations,  TVA  may  exercise  its 
discretion  to  permit  the  facility, 
provided  there  is  no  objection  from  the 
fee  owner  of  the  intervening  strip  or 
underlying  land.  A  TVA  permit  conveys 
no  property  interest.  The  applicant  is 


responsible  for  locating  the  proposed 
facility  on  qualifying  land  and  ensuring 
that  there  is  no  objection  from  any 
owner  of  such  land.  TVA  may  require 
the  applicant  to  provide  appropriate 
verification  of  ownership  and  lack  of 
objection,  but  TVA  is  not  responsible  for 
resolving  ownership  questions.  In  case 
of  a  dispute,  TVA  may  require  private 
parties  requesting  TVA  action  to  grant 
or  revoke  a  TVA  permit  to  obtain  a  court 
order  declaring  respective  land  rights. 
TVA  may  exercise  its  discretion  to 
permit  a  facility  on  TVA  land  that  is 
located  up  or  downstream  from  the  land 
which  makes  the  applicant  eligible  for 
consideration  to  receive  a  permit. 

(b)  Applications  shall  be  addressed  to 
the  Tennessee  Valley  Authority,  at  one 
of  the  following  Watershed  Team 
locations: 

(1)  P.O.  Box  1589,  Norris,  TN  37828, 
(865)  632-1539,  Reservoir:  Norris; 

(2)  Suite  300,  804  Highway  321, 
North,  Lenoir  City,  TN  37771-6440, 
(865)  988-2420,  Reservoirs:  Ft. 
Loudoun,  Tellico,  Fontana; 

(3)  221  Old  Ranger  Road,  Murphy,  NC 
28906,  (704)  837-7395,  Reservoirs: 
Hiwassee,  Chatuge,  Appalachia,  Blue 
Ridge,  Nottely,  Ocoee; 

(4)  2611  W.  Andrew  Johnson  Hwy., 
Morristown,  TN  37814-3295,  (865)  632- 
3791,  Reservoirs:  Cherokee,  Douglas; 

(5)  P.O.  Box  1010,  Muscle  Shoals,  AL 
35662-1010,  (256)  386-2560, 
Reservoirs:  Tim's  Ford,  Normandy, 
Wheeler,  Wilson; 

(6)  202  West  Blythe  Street,  P.O.  Box 
280,  Paris,  TN  38242,  (901)  642-2026. 
Reservoirs:  Kentucky,  Beech  River; 

(7)  P.O.  Box  1010,  Muscle  Shoals,  AL 
35662-1010,  (256)  386-2228, 
Reservoirs:  Pickwick,  Bear  Creek; 

(8)  Suite  218,  Heritage  Federal  Bank 
Building,  4105  Fort  Henry  Drive, 
Kingsport,  TN  37662,  (423)  239-2000, 
Reservoirs:  Boone,  Watauga,  Wilbur, 
Fort  Patrick  Henry,  South  Holston; 

(9)  1101  Market  Street,  Chattanooga, 
TN  37402,  (423)  697-6006,  Reservoirs: 
Chickamauga,  Nickajack; 

(10)  2009  Grubb  Road,  Lenoir  City, 
TN  37771-6440,  (865)  988-2440. 
Reservoirs:  Watts  Bar,  Melton  Hill; 

(11)  2325  Henry  Street,  Guntersville, 
AL  35976-1868,  (256)  571-4280, 
Reservoirs:  Guntersville. 

(c)  Submittal  of  section  26a 
application.  Applicants  must  submit 
certain  required  information  depending 
upon  whether  a  proposed  facility  is  a 
minor  or  major  facility.  Examples  of  the 
two  categories  are  provided  in 
paragraphs  (c)(1)  and  (2)  of  this  section. 
Most  residential  related  facilities  are 
minor  facilities.  Commercial  or 
community  facilities  generally  are  major 


facilities.  TVA  shall  determine  whether 
a  proposed  facility  is  minor  or  major. 
An  application  shall  not  be  complete 
until  payment  of  the  appropriate  fee  as 
determined  in  accordance  with  18  CFR 
part  1310,  and  disclosed  to  the 
applicant  in  the  materials  provided  with 
the  application  package  or  by  such  other 
means  of  disclosure  as  TVA  shall  from 
time  to  time  adopt.  For  purposes  of  the 
information  required  to  be  submitted 
under  this  section  and  the 
determination  of  fees,  a  request  for  a 
variance  to  the  size  limitations  for  a 
residential-related  facility  (other  than  a 
waiver  request  under  §  1304.212  or 
§  1304.300(a))  shall  be  regarded  as  an 
application  for  a  major  facility.  In 
addition  to  the  information  required  in 
paragraphs  (c)(1)  and  (2)  of  this  section,  • 
TVA  may  require  the  applicant  to 
provide  such  other  information  as  TVA 
deems  necessary  for  adequate  review  of 
a  particular  application. 

(1)  Information  required  for  review  of 
minor  facility.  By  way  of  example  only, 
minor  facilities  may  include:  boat 
docks,  piers,  rafts,  boathouses,  fences, 
steps,  and  gazebos.  One  copy  of  the 
application  shall  be  prepared  and 
submitted  in  accordance  with  the 
instructions  included  in  the  section  26a 
Applicant's  Package.  The  application 
shall  include: 

(i)  Completed  application  form.  One 
(1)  copy  of  the  application  shall  be 
prepared  and  submitted.  Application 
forms  are  available  from  TVA  at  the 
locations  identified  at  the  begiiming  of 
this  section.  The  application  shall 
include  a  project  description  which 
indicates  what  is  to  be  built,  removed, 
or  modified,  and  the  sequence  of  the 
work. 

(ii)  Project,  plan,  or  drawing.  The 
project  plan/drawing  shall: 

(A)  Be  prepared  on  paper  suitable  for 
reproduction  (8V2  by  11  inches); 

(B)  Identify  the  kind  of  structure, 
purpose/intended  use; 

(C)  Show  principal  dimensions,  size, 
and  location  in  relation  to  shoreline: 

(D)  Show  the  elevation  of  the 
structiu-e  above  the  full  summer  pool; 
and 

(E)  Indicate  the  river  or  reservoir 
name,  river  mile,  locator  landmarks,  and 
direction  of  water  flow  if  known. 

(Hi)  A  site  photograph.  The 
photograph  shall  be  at  least  3  by  5 
inches  in  size  and  show  the  location  of 
the  proposed  structure  or  alteration  and 
the  adjacent  shoreline  area. 

(iv)  Location  map.  The  location  map 
shall  clearly  show  the  location  of  the 
proposed  facility  and  the  extent  of  any 
site  disturbance  for  the  proposed 
project.  An  8V2  by  11-inch  copy  of  one 
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of  the  foUowi  ag  is  ideal:  a  TVA  land 
map.  a  subdivision  map,  or  a  portion  of 
a  United  Stat(  (s  Geological  Survey 
topographic  nap.  The  subdivision  name 
and  lot  numb  bt  and  the  map  niunl)er  or 
name  shall  b€  included,  if  available. 

(vj  Environ  nental  consultations  and 
permits.  To  tl  le  fullest  extent  possible 
the  applicant  shall  obtain  or  apply  for 
other  require)  I  environmental  permits 
and  approval:  i  before  or  at  the  same  time 
as  applying  fc  r  section  26a  approvals. 
Consultations  under  the  National 
Historic  Prest  rvation  Act  of  1966  and 
the  Endanger!  (d  Species  Act  of  1973 
shall  take  place,  and  permits  from  the  U. 
S.  Array  Corp  s  of  Engineers  and  State 
agencies  for  v  ater  or  air  regulation  shall 
be  obtained  o '  applied  for  at  the  same 
time  as  or  bef  )re  application  for  section 
26a  approval.  The  applicant  shall 
provide  TVA  with  copies  of  any  such 
permits  or  ap  )rovals  that  are  issued. 

(2)  Informa  ion  required  for  a  major 
facility.  One  ( 1 )  copy  of  the  application 
shall  be  prepf  red  and  submitted 
according  to  i  astructions  included  in 
the  section  26  a  Applicant's  Package.  By 
way  of  examp  le  only,  major  projects  and 
facilities  may  include:  marinas, 
commimity  d  )cks,  barge  terminals, 
utility  crossings,  bridges,  culverts, 
roads,  wastew  ater  discharges,  water 
intakes,  dredj  ing,  and  placement  of  fill. 
The  applicatii  »n  shall  include: 

(i)  Complet  id  application  form. 
Application  fi  >rms  are  available  from 
TVA  at  the  lo  lations  identified  at  the 
beginning  of  I  tiis  section.  The 
application  si  all  include  a  narrative 
project  descri  Jtion  which  indicates 
what  is  to  be  1  luilt,  removed,  or 
modified,  anc  the  sequence  of  the  work. 

(ii)  Project  j  )lan  or  drawing.  Adequate 
project  plans  )r  drawings  shall 
accompany  tli  e  application.  They  shall: 

(A)  Be  prep  u-ed  on  paper  suitable  for 
reproduction  no  larger  than  11  by  17 
inches)  or  cor  tained  on  a  3V2-inch 
floppy  disc  in  "dxf '  format. 

(B)  Contain  the  date;  applicant  name; 
stream;  river  i  ir  reservoir  name;  river 
mile;  locator  I  andmarks;  and  direction 
of  water  flow,  if  known; 

(C)  Identify  the  kind  of  structure, 
purpose/intei  ded  use; 

(D)  Include  a  plan  and  profile  view  of 
the  structure; 

(E)  Show  pi  incipal  dimensions,  size, 
and  location  i  n  relation  to  shoreline; 

(F)  Show  til  e  elevations  of  the 
structure  abo'  e  full  summer  pool  if 
located  on  a  1 VA  reservoir  or  above  the 
normal  high  \  /ater  elevation  if  on  a  free- 
flowing  streai  a  or  river;  and 

(G)  Show  tl  e  north  arrow. 

(Hi)  Locatia  n  map.  The  location  map 
must  clearly  i  ndicate  the  exact  location 


and  extent  of  site  disturbance  for  the 
proposed  project.  An  8V2-  by  11-inch 
copy  of  the  appropriate  portion  of  a 
United  States  Geological  Survey 
topographic  map  is  recommended.  The 
map  number  or  name  shall  be  included. 
In  addition,  recent  photos  of  the 
location  are  helpful  for  TVA's  review 
and  may  be  included. 

(iv)  Other  information  where 
applicable.  The  location  of  any  material 
lay  down  or  assembly  areas,  staging 
areas,  equipment  storage  areas,  new 
access  roads,  and  road/access  closure 
required  by  the  project  or  needed  for 
construction;  the  location  of  borrow  or 
spoil  areas  on  or  off  TVA  land;  the 
extent  of  soil  and  vegetative 
distiu-bance;  and  information  on  any 
special  reservoir  operations  needed  for 
the  project,  such  as  drawdown  or  water 
discharge  restrictions. 

(v)  Site  plans.  Some  projects, 
particularly  larger  ones,  may  require  a 
separate  site  plan  which  details  existing 
and  proposed  changes  to  siuface 
topography  and  elevations  (cut  and  fill, 
clegsiag,  etc.),  location  of  all  proposed 
facilities,  and  erosion  control  plans. 

(vi)  Environmental  consultations  and 
permits.  To  the  fullest  extent  possible 
the  apphcant  shall  obtain  or  apply  for 
other  required  environmental  permits 
a^d  approvals  before  or  at  the  same  time 
as  applying  for  section  26a  approvals. 
Consultations  under  the  National 
Historic  Preservation  Act  of  1966  and 
the  Endangered  Species  Act  of  1973 
shall  take  place,  and  permits  from  the 
U.S.  Army  Corps  of  Engineers  and  State 
agencies  for  water  or  air  regulation  shall 
be  obtained  or  applied  for  at  the  same 
time  as  or  before  application  for  section 
26a  approval.  The  applicant  shall 
provide  TVA  with  copies  of  any  such 
permits  or  approvals  that  are  issued. 

(d)  Discharges  into  navigable  waters 
of  the  United  States.  If  construction, 
maintenance,  or  operation  of  the 
proposed  structiure  or  any  part  thereof, 
or  the  conduct  of  the  activity  in 
connection  with  which  approval  is 
sought,  may  result  in  any  discharge  into 
navigable  waters  of  the  United  States, 
applicant  shall  also  submit  with  the 
application,  in  addition  to  the  material 
required  by  paragraph  (c)  of  this  section, 
a  certification  from  the  State  in  which 
such  discharge  would  originate,  or,  if 
appropriate,  from  the  interstate  water 
pollution  control  agency  having 
jiirisdiction  over  the  navigable  waters  at 
the  point  where  the  discharge  would 
originate,  or  from  the  Environmental 
Protection  Agency,  that  such  State  or 
interstate  agency  or  the  Environmental 
Protection  Agency  has  determined  that 
there  is  reasonable  assurance  that  the 
applicant's  proposed  activity  will  be 


conducted  in  a  manner  which  will  not 
violate  applicable  water  quality 
standards.  The  applicant  shall  further 
submit  such  supplemental  and 
additional  information  as  TVA  may 
deem  necessary  for  the  review  of  the 
application,  including,  without 
limitation,  information  concerning  the 
amounts,  chemical  makeup, 
temperature  differentials,  type  and 
quantity  of  suspended  solids,  and 
proposed  treatment  plans  for  any 
proposed  discharges. 

§  1 304.3    Delegation  of  authority. 

The  power  to  approve  or  disapprove 
applications  under  this  part  is  delegated 
to  the  Vice  President,  Resource 
Stewardship,  or  the  designee  thereof, 
subject  to  appeal  to  the  Board  as 
provided  in  §  1304.6.  In  his/her 
discretion,  the  Vice  President  may 
submit  any  application  and  supporting 
materials  to  the  Board  for  its  approval 
or  disapproval.  Administration  of  the 
handling  of  applications  is  delegated  to 
Resource  Stewardship. 

§  1 304.4    Application  review  and  approval 
process. 

(a)  TVA  shall  notify  the  U.S.  Army 
Corps  of  Engineers  (USAGE)  and  other 
Federal  agencies  with  jurisdiction  of  the 
apolication  as  appropriate. 

(b)  If  a  hearing  is  held  for  any  of  the 
reasons  described  in  paragraph  (c)  of 
this  section,  any  interested  person  may 
become  a  party  of  record  by  following 
the  directions  contained  in  the  hearing 
notice. 

(c)  Hearings  concerning  approval  of 
applications  are  conducted  (in 
accordance  with  §  1304.5)  when: 

(1)  TVA  deems  a  hearing  is  necessary 
or  appropriate  in  determining  any  issue 
presented  by  the  application; 

(2)  A  hearing  is  required  under  any 
applicable  law  or  regulation; 

(3)  A  hearing  is  requested  by  the 
USAGE  pursuant  to  the  TVA/Corps  joint 
processing  Memorandmn  of 
Understanding;  or 

(4)  The  TVA  Investigator  directs  that 
a  hearing  be  held. 

(d)  Upon  completion  of  the  review  of 
the  application,  including  any  hearing 
or  hearings,  the  Vic§  President  shall 
issue  a  decision  approving  or 
disapproving  the  application.  The  basis 
for  the  decision  shall  be  set  forth  in  the 
decision. 

(e)  Promptly  following  the  issuance  of 
the  decision,  the  Vice  President  or  the 
Board,  as  the  case  may  be,  shall  furnish 
a  written  copy  thereof  to  the  applicant 
and  to  any  parties  of  record.  The  Vice 
President's  decision  shall  become  final 
unless  an  appeal  is  made  pursuant  to 

§  1304.6.  Any  decision  by  the  Board  on 


a  matter  referred  by  the  Vice  President 
shall  be  a  final  decision. 

§  1 304.5    Conduct  of  hearings. 

(a)  If  a  hearing  is  to  be  held  for  any 
of  the  reasons  described  in  §  1304.4(c), 
TVA  shall  give  notice  of  the  hearing  to 
interested  persons.  Such  notice  may  be 
given  by  publication  in  the  Federal 
Register,  publication  in  a  daily 
newspaper  of  general  circulation  in  the 
area  of  the  proposed  structure,  personal 
written  notice,  posting  on  TVA's 
Internet  website,  or  by  any  other  method 
reasonably  calculated  to  come  to  the 
attention  of  interested  persons.  The 
notice  shall  indicate  the  place,  date,  and 
time  of  hearing  (to  the  extent  feasible), 
the  particular  issues  to  which  the 
hearing  will  pertain,  and  the  manner  of 
becoming  a  party  of  record,  and  shall 
provide  other  pertinent  information  as 
appropriate.  The  applicant  shall 
automatically  be  a  party  of  record. 

(b)  Hearings  may  be  conducted  by  the 
Vice  President  and/ or  such  other  person 
or  persons  as  may  be  designated  by  the 
Vice  President  or  the  Board  for  that 
puirpose.  Hearings  are  public  and  are 
conducted  in  an  informal  manner. 
Parties  of  record  may  be  represented  by 
counsel  or  other  persons  of  their 
choosing.  Technical  rules  of  evidence 
are  not  observed  although  reasonable 
boimds  are  maintained  as  to  relevancy, 
materiality,  and  competency.  Evidence 
may  be  presented  orally  or  by  written 
statement  and  need  not  be  under  oath. 
Cross-examination  by  parties  of 
witnesses  or  others  providing 
statements  or  testifying  at  a  hearing 
shall  not  be  allowed.  After  the  hearing 
has  been  completed,  additional 
evidence  will  not  be  received  unless  it 
presents  new  and  material  matter  that  in 
the  judgment  of  the  person  or  persons 
conducting  the  hearing  could  not  be 
presented  at  the  hearing.  Where 
construction  of  the  project  also  requires 
the  approval  of  another  agency  of  the 
Federal  Government  by  or  before  whom 
a  hearing  is  to  be  held,  the  Vice 
President  may  arrange  with  such  agency 
to  hold  a  joint  hearing. 

§1304.6    Appeals. 

(a)  Decisions  approving  or 
disapproving  an  application  may  be 
appealed  as  provided  in  this  section. 
Decisions  by  the  Vice  President's 
designee  shall  be  reviewed  by  the  Vice 
President;  decisions  by  the  Vice 
President  shall  be  reviewed  by  the 
Board. 

(b)  If  a  designee  of  the  Vice  President 
disapproves  an  application  or  approves 
it  with  terms  and  conditions  deemed 
imacceptable  by  the  applicant,  the 
applicant  may,  by  written  request 


addressed  to  the  Vice  President, 
Resource  Stewardship,  Tennessee 
Valley  Authority,  P.O.  Box  1589,  17 
Ridgeway  Road,  Norris,  TN  37828-1589, 
and  mailed  within  thirty  (30)  days  after 
receipt  of  the  decision,  obtain  review  of 
the  decision  by  the  Vice  President.  If  the 
Vice  President,  either  initially  or  as  the 
result  of  an  appeal,  disapproves  an 
application  or  approves  it  with  terms 
and  conditions  deemed  unacceptable  by 
the  applicant,  the  applicant  may,  by 
written  request  addressed  to  the  Board 
of  Directors,  Tennessee  Valley 
Authority,  400  W.  Summit  Hill  Drive, 
Knoxville,  TN  37902,  and  mailed  within 
thirty  (30)  days  after  receipt  of  the 
decision,  obtain  review  of  the  decision 
by  the  Board.  In  either  event,  the  request 
must  contain  a  signed  representation 
that  a  copy  of  the  written  request  for 
review  was  mailed  to  each  party  of 
record  at  the  same  time  as  it  was  mailed 
to  TVA.  A  decision  by  the  Vice 
President  is  a  prerequisite  for  seeking 
Board  review.  There  shall  be  no 
administrative  appeal  of  a  Board 
decision  approving  or  disapproving  an 
application. 

(c)  A  party  of  record  at  a  hearing  who 
is  aggrieved  or  adversely  affected  by  any 
decision  approving  an  application  may 
obtain  review  by  the  Board  or  by  the 
Vice  President,  as  appropriate,  of  such 
decision  by  written  request  prepared, 
addressed  and  mailed  as  provided  in 
paragraph  (b)  of  this  section. 

(d)  Requests  for  review  by  the  Vice 
President  shall  specify  the  reasons  why 
it  is  contended  that  the  determination  of 
the  Vice  President's  designee  is  in  error. 

(e)  The  applicant  or  other  person 
requesting  review  and  any  party  of 
record  may  submit  additional  written 
material  in  support  of  then  positions  to 
the  Vice  President  within  thirty  (30) 
days  after  receipt  by  TVA  of  the  request 
for  review.  Following  receipt  of  a 
request  for  review,  the  Vice  President 
will  conduct  such  review  as  he  or  she 
deems  appropriate.  If  additional 
information  is  required  of  the  applicant 
or  other  person  requesting  the  review, 
the  Vice  President  shall  allow  for  at 
least  thirty  (30)  days  in  which  to 
provide  the  additional  information.  At 
the  conclusion  of  the  review,  the  Vice 
President  shall  render  his  or  her 
decision  approving  or  disapproving  the 
application. 

ff)  Requests  for  review  by  the  Board 
shall  specify  the  reasons  why  it  is 
contended  that  the  Vice  President's 
determination  is  in  error  and  indicate 
whether  a  hearing  is  requested. 

(g)  The  applicant  or  other  person 
requesting  review  and  any  party  of 
record  may  submit  additional  vvritten 
material  in  support  of  their  positions  to 


the  Board  within  thirty  (30)  days  after 
receipt  by  TVA  of  the  request  for 
review.  Following  receipt  of  a  request 
for  review,  the  Board  will  review  the 
material  on  which  the  Vice  President's 
decision  was  based  and  any  additional 
information  submitted  by  any  party  of 
record,  or  a  summary  thereof,  and  may 
conduct  or  cause  to  be  conducted  such 
investigation  of  the  application  as  the 
Board  deems  necessary  or  desirable.  In 
the  event  the  Board  decides  to  conduct 
an  investigation,  it  shall  appoint  an 
Investigating  Officer.  The  Investigating 
Officer  may  be  a  TVA  employee, 
including  a  TVA  Resource  Stewardship 
employee,  or  a  person  under  contract  to 
TVA,  and  shall  not  have  been  directiy 
e.v.d  substantially  involved  in  the 
decision  being  appealed.  The 
Investigating  Officer  shall  be  the  hearing 
officer  for  any  hearing  held  during  the 
appeal  process.  At  the  conclusion  of  his 
or  her  investigation,  the  Investigating 
Officer  shall  summarize  the  results  of 
the  investigation  in  a  written  report  to 
the  Board.  The  report  shall  be  provided 
to  all  parties  of  record  and  made  part  of 
the  public  record.  Based  on  the  review, 
investigation,  and  written  submissions 
provided  for  in  this  paragraph,  the 
Board  shall  render  its  decision 
approving  or  disapproving  the 
apolication. 

fh)  A  written  copy  of  the  decision  in 
any  review  proceeding  under  this 
section,  either  by  the  Vice  President  or 
by  the  Board,  shall  be  furnished  to  the 
applicant  and  to  all  parties  of  record 
promptiy  following  determination  of  the 
matter. 

§  1 304.7    Conditions  of  approvals. 

Approvals  of  applications  shall 
contain  such  conditions  as  are  required 
by  law  and  may  contain  such  other 
general  and  special  conditions  as  TVA 
deems  necessary  or  desirable. 

§1304.8    Denials. 

TVA  may,  at  its  sole  discretion,  deny 
any  application  to  construct,  operate, 
conduct,  or  maintain  any  obstruction, 
structure,  facility,  or  activity  that  in 
TVA's  judgment  would  be  contrary  to 
the  unified  development  and  regulation 
of  the  Tennessee  River  system,  would 
adversely  affect  navigation,  flood 
control,  public  lands  or  reservations,  the 
environment,  or  sensitive  resources 
(including,  without  limitation,  federally 
listed  threatened  or  endangered  species, 
high  priority  State-listed  species, 
wetlands  with  high  function  and  value, 
archaeological  or  historical  sites  of 
national  significance,  and  other  sites  or 
locations  identified  in  TVA  Reservoir 
Land  Management  Plans  as  requiring 
protection  of  the  envfronment),  or 
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would  be  inc  onsistent  with  TVA's 
Shoreline  Mi  inagement  Policy.  In  lieu  of 
denial,  TVA  may  require  mitigation 
measures  where,  in  TVA's  sole 
su  ch  measures  would 
p  rotect  against  adverse 


judgment, 

adequately 

effects. 


§1304.9 

A  permit  i: 
shall  expire 
initiates  construction 
(18)  months 


§1304.10 
approved  fac 
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Initi  ition  of  construction. 


i  sued  pursuant  to  this  part 
I  inless  the  applicant 

within  eighteen 
i  ifter  the  date  of  issuance. 


Change  in  ownership  of 
I  ities  or  activities. 


(a)  When  there 
ownership  o 
permitted  facjility 
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Subpart  B — Regulation  of 
Nonnavigabte  Houseboats 

§  1 304.1 00    Siope  and  intent. 

This  subpa  rt  prescribes  regulations 
governing  ex  sting  nonnavigable 
houseboats  t  lat  are  moored,  anchored, 
or  installed  ii »  TVA  reservoirs.  No  new 
nonnavigable  houseboats  shall  be 
moored,  ancliored,  or  installed  in  any 
TVA  reservoi  r. 


§  1 304.1 01     Nonnavigable  houseboats. 

(a)  Any  houseboat  failing  to  comply 
with  the  following  criteria  shall  be 
deemed  a  non-navigable  houseboat  and 
may  not  be  moored,  anchored,  installed, 
or  operated  in  any  TVA  reservoir  except 
as  provided  in  paragraph  (b)  of  this 
section: 

(1)  Built  on  a  boat  hull  or  on  two  or 
more  pontoons; 

(2)  Equipped  with  a  motor  and  rudder 
controls  located  at  a  point  on  the 
houseboat  from  which  there  is  forward 
visibility  over  a  180-degree  range; 

(3)  Compliant  with  all  applicable 
State  and  Federal  requirements  relating 
to  vessels; 

(4)  Registered  as  a  vessel  in  the  State 
of  principal  use;  and 

(5)  State  registration  numbers  clearly 
displayed  on  the  vessel. 

(b)  Noimavigable  houseboats 
approved  by  TVA  prior  to  February  15, 
1978,  shall  be  deemed  existing 
houseboats  and  may  remain  on  TVA 
reservoirs  provided  they  remain  in 
compliance  with  the  rules  contained  in 
this  part.  Such  houseboats  shall  be 
moored  to  mooring  facilities  contained 
within  the  designated  and  approved 
harbor  limits  of  a  commercial  marina. 
Alternatively,  provided  the  owner  has 
obtained  written  approval  from  TVA 
pursuant  to  subpart  A  of  this  part 
authorizing  mooring  at  such  location, 
nonnavigable  houseboats  may  be 
moored  to  the  bank  of  the  reservoir  at 
locations  where  the  owner  of  the 
houseboat  is  the  owner  or  lessee  (or  the 
licensee  of  such  owner  or  lessee)  of  the 
proposed  mooring  location,  and  at 
locations  described  by  §  1304.201(a)(1), 
(2),  and  (3).  All  nonnavigable 
houseboats  must  be  moored  in  such  a 
manner  as  to: 

(1)  Avoid  obstruction  of  or 
interference  with  navigatioii,  flood 
control,  public  lands  or  reservations; 

(2)  Avoid  adverse  effects  on  public 
lands  or  reservations; 

(3)  Prevent  the  preemption  of  public 
waters  when  moored  in  permanent 
locations  outside  of  the  approved  harbor 
limits  of  commercial  marinas; 

(4)  Protect  land  and  landrights  owned 
by  the  United  States  alongside  and 
subjacent  to  TVA  reservoirs  from 
trespass  and  other  unlawful  and 
unreasonable  uses;  and 

(5)  Maintain,  protect,  and  enhance  the 
quality  of  the  human  environment. 

(c)  All  approved  nonnavigable 
houseboats  with  toilets  must  be 
equipped  as  follows  with  a  properly 
installed  and  operating  Marine 
Sanitation  Device  (MSD)  or  Sewage 
Holding  Tank  and  pumpout  capability: 


(1)  Noruiavigable  houseboats  moored 
on  "Discharge  Lakes"  must  be  equipped 
with  a  Type  I  or  Type  II  MSD. 

(2)  Nonnavigable  houseboats  moored 
in:  "No  Discharge  Lakes"  must  be 
equipped  with  holding  tanks  and 
pumpout  capability.  If  a  nonnavigable 
houseboat  moored  in  a  "No  Discharge 
Lake"  is  equipped  with  a  Type  I  or  Type 
II  MSD,  it  must  be  secured  to  prevent 
discharge  into  the  lake. 

(d)  Approved  noimavigable 
houseboats  shall  be  maintained  in  a 
good  state  of  repair.  Such  houseboats 
may  be  structurally  repaired  or  rebuilt 
without  additional  approval  from  TVA, 
but  any  expansion  in  length,  width,  or 
height  is  prohibited  except  as  approved 
in  writing  by  TVA. 

(e)  All  noimavigable  houseboats  shall 
comply  with  the  requirements  for 
flotation  devices  contained  in 
§1304.400. 

(f)  Applications  for  mooring  of  a 
nonnavigable  houseboat  outside  of 
designated  harbor  limits  will  be 
disapproved  if  TVA  determines  that  the 
proposed  mooring  location  would  be 
contrary  to  the  intent  of  this  subpart. 

§1304.102    Numbering  of  nonnavigable 
houseboats  and  transfer  of  ownership. 

(a)  All  approved  nonnavigable 
houseboats  shall  display  a  number 
assigned  by  TVA.  The  owner  of  the 
nonnavigable  houseboat  shall  paint  or 
attach  a  facsimile  of  the  number  on  a 
readily  visible  part  of  the  outside  of  the 
facility  in  letters  at  least  three  inches 
high. 

(b)  The  transferee  of  any  nonnavigable 
houseboat  approved  pursuant  to  the 
regulations  in  this  subpart  shall,  within 
thirty  (30)  days  of  the  transfer 
transaction,  report  the  transfer  to  TVA. 

(c)  A  nonnavigable  houseboat  moored 
at  a  location  approved  pursuant  to  the 
regulations  in  this  subpart  shall  not  be 
relocated  and  moored  at  a  different 
location  without  prior  approval  by  TVA, 
except  for  movement  to  a  new  location 
within  the  designated  harbor  limits  of  a 
commercial  dock  or  marina. 

§  1 304.1 03    Approval  of  plans  for  structural 
modifications  or  rebuilding  of  approved 
nonnavigable  houseboats. 

Plans  for  the  structural  modification, 
or  rebuilding  of  an  approved 
nonnavigable  houseboat  shall  be 
submitted  to  TVA  for  review  and 
approval  in  advance  of  any  structural 
modification  which  would  increase  the 
length,  width,  height,  or  flotation  of  the 
structure. 


Subpart  C— TVA-Owned  Residential 
Access  Shoreland 

§  1 304.200    Scope  and  intent 

This  subpart  C  applies  to  residential 
water-use  facilities,  specifically  the 
construction  of  docks,  piers,  boathouses 
(fixed  and  floating),  retaining  walls,  and 
other  structures  and  alterations, 
including  channel  excavation  and 
vegetation  management,  on  or  along 
TVA-owned  residential  access 
shoreland.  TVA  manages  the  TVA- 
owned  residential  access  shoreland  to 
conserve,  protect,  and  enhance 
shoreland  resources,  while  providing 
reasonable  access  to  the  water  of  the 
reservoir  by  qualifying  adjacant 
residents. 

§1304.201     Applicability. 

This  subpart  addresses  residential- 
related  (all  private,  noncommercial 
uses)  construction  activities  along  and 
across  shoreland  property  owned  by  the 
United  States  and  under  the  custody 
and  control  of  TVA.  Individual 
residential  landowners  wishing  to 
construct  facilities,  clear  vegetation  and/ 
or  maintain  an  access  corridor  on 
adjacent  TVA-owned  lands  are  required 
to  apply  for  and  obtain  a  permit  from 
TVA  before  conducting  any  such 
activities. 

(a)  This  subpart  applies  to  the 
following  TVA-reservoir  shoreland 
classifications: 

(1)  TVA-owned  shorelands  over 
which  the  adjacent  residential 
landowner  holds  rights  of  ingress  and 
egress  to  the  water  (except  where  a 
particular  activity  is  specifically 
excluded  by  an  applicable  real  estate 
document),  including,  at  TVA's 
discretion,  cases  where  the  applicant 
owns  access  rights  across  adjoining 
private  property  that  borders  on  and 
benefits  from  rights  of  ingress  and  egress 
across  TVA-owned  shoreland. 

(2)  TVA-owned  shorelands  designated 
in  current  TVA  Reservoir  Land 
Management  Plans  as  open  for 
consideration  of  residential 
development;  and 

(3)  On  reservoirs  not  having  a  current 
approved  TVA  Reservoir  Land 
Management  Plan  at  the  time  of    • 
application,  TVA-owned  shorelands 
designated  in  TVA's  property  forecast 
system  as  "reservoir  operations 
property,"  identified  in  a  subdivision 
plat  recorded  prior  to  September  24, 
1992,  and  containing  at  least  one  water- 
use  facility  developed  prior  to 
September  24,  1992. 

(b)  Construction  of  structures,  access 
corridors,  and  vegetation  management 
activities  by  owners  of  adjacent  upland 
residential  property  shall  not  be  allowed 


on  any  TVA-owned  laiids  other  than 
those  described  in  one  or  more  of  the 
classifications  identified  in  paragraph 
(a)  of  this  section. 

(c)  Flowage  easement  shoreland. 
Except  as  otherwise  specifically 
provided  in  subpart  D  of  this  part,  this 
subpart  C  does  not  apply  to  shoreland 
where  TVA's  property  interest  is 
ownership  of  a  flewage  easement.  The 
terms  of  the  particular  flowage  easement 
and  subparts  A,  B,  D,  and  E  of  this  part 
govern  the  use  of  such  property. 

§  1 304.202    General  sediment  and  erosion 
control  provisions. 

(a)  During  construction  activities, 
TVA  shall  requfre  that  appropriate 
erosion  and  sediment  control  measures 
be  utilized  to  prevent  pollution  of  the 
waters  of  the  reservoir. 

(b)  All  material  which  accumulates 
behind  sediment  control  structures  must 
be  removed  from  TVA  land  and  placed 
at  an  upland  site  above  the  100-year 
floodplain  elevation  or  the  Flood  Risk 
Profile  Elevation  (whichever  is 
applicable). 

(c)  Disturbed  sites  must  be  promptly 
stabilized  with  seeding,  vegetative 
planting,  erosion  control  netting,  and/or 
mulch  material. 

§  1 304.203    Vegetation  management. 

No  vegetation  management  shall  be 
approved  on  TVA-owned  Residential 
Access  Shoreland  until  a  Vegetation 
Management  Plan  meeting  the 
vegetation  management  standards 
contained  in  this  section  is  submitted  to 
and  approved  by  TVA. 

(a)  Except  for  the  mowing  of  lawns 
established  and  existing  before 
November  1,  1999,  all  vegetation 
management  activities  on  TVA-owned 
property  subject  to  this  subpart 
(including  all  such  activities  described 
in  paragraphs  (b)  through  (m)  of  this 
section  as  "allowed"  and  all  activities 
undertaken  in  connection  with  a  section 
26a  permit  obtained  before  September  8, 
2003)  require  TVA's  advance  written 
permission.  Special  site  circumstances 
such  as  the  presence  of  wetlands  may 
result  in  a  requirement  for  mitigative 
measures  or  alternative  vegetation 
management  approaches.         > 

(b)  Vegetation  may  be  cleared  to 
create  and  maintain  an  access  corridor 
up  to  but  not  exceeding  20  feet  wide. 
The  corridor  will  extend  from  the 
common  boundary  between  TVA  and 
the  adjacent  landowner  to  the  water-use 
facility. 

(c)  "The  access  corridor  will  be  located 
to  minimize  removal  of  trees  or  other 
vegetation  on  the  TVA  land. 

(d)  Grass  may  be  planted  and  mowed 
within  the  access  corridor,  and  stone, 


brick,  concrete,  mulch,  or  wooden 
paths,  walkways  and/or  steps  are 
allowed.  Pruning  of  side  limbs  that 
extend  into  the  access  corridor  from 
trees  located  outside  the  access  corridor 
is  allowed. 

(e)  A  50-foot-deep  shoreline 
management  zone  (SMZ)  shall  be 
designated  by  TVA  on  TVA  property; 
provided,  however,  that  where  TVA 
ownership  is  insufficient  to  establish  a 
50-foot-deep  SMZ,  the  SMZ  shall 
consist  only  of  all  of  the  TVA  land  at  the 
location  (private  land  shall  not  be 
included  within  the  SMZ).  Within  the 
SMZ,  no  trees  may  be  cut  or  vegetation 
removed,  except  that  which  is 
preapproved  by  TVA  within  the  access 
corridor. 

(f)  Within  the  50-foot  SMZ  and 
elsewhere  on  TVA  land  as  defined  in 
§  1304.201,  clearing  of  specified 
understory  plants  (poison  ivy,  Japanese 
honeysuckle,  kudzu.  and  other  exotic 
plants  on  a  list  provided  by  TVA)  is 
allowed. 

(g)  On  TVA  land  situated  above  the 
SMZ,  selective  thinning  of  trees  or  other 
vegetation  imder  three  inches  in 
diameter  at  the  ground  level  is  allowed. 

(h)  Removal  of  trees  outside  of  the 
access  corridor  but  within  the  SMZ  may 
be  approved  to  make  the  site  suitable  for 
approved  shoreline  erosion  control 
projects. 

(i)  Vegetation  removed  for  erosion 
control  projects  must  be  replaced  with 
native  species  of  vegetation. 

(j)  The  forest  floor  must  be  left 
undisturbed,  except  as  specified  in  this 
section.  Mowing  is  allowed  only  within 
the  access  corridor. 

(k)  Planting  of  trees,  shrubs, 
wildflowers.  native  grasses,  and  ground 
covers  within  the  SMZ  is  allowed  to 
create,  improve,  or  enhance  the 
vegetative  cover,  provided  native  plants 
.  are  used. 

(1)  Fertilizers  and  herbicides  shall  not 
be  applied  within  the  SMZ  or  elsewhere 
on  "TVA  land,  except  as  specifically 
approved  in  the  Vegetative  Management 
Plan. 

(m)  Restricted  use  herbicides  and 
pesticides  shall  not  be  applied  on  TVA- 
owned  shoreland  except  by  a  State 
certified  applicator.  All  herbicides  and 
pesticides  shall  be  applied  in 
accordance  with  label  requirements. 

§  1304.204    Docks,  piers,  and  boathouses. 

Applicants  are  responsible  for 
submitting  plans  for  proposed  docks, 
piers,  and  boathouses  that  conform  to 
the  size  standards  specified  in  this 
section.  Where  and  if  site  constraints  at 
the  proposed  construction  location 
preclude  a  structure  of  the  maximum 
size,  TVA  shall  determine  the  size  of 
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facility  that  nay  be  approved. 
Applicants  i  re  required  to  submit 
accurate  dra  >vings  with  dimensions  of 
all  proposed  facilities. 

(a)  Docks,  piers,  boathouses,  and  all 
other  residei  itial  water-use  facilities 
shall  not  exc  eed  a  total  footprint  area  of 
greater  than  1000  square  feet. 

(b)  Docks,  boatslips,  piers,  and  fixed 
or  floating  b  )athouses  are  allowable. 
These  and  o  her  water-use  facilities 
associated  w  ith  a  lot  must  be  sited 
within  a  IOC  D-square-foot  rectangular  or 
square  area  <  t  the  lakeward  end  of  the 
access  walki  ^ray  that  extends  from  the 
shore  to  the  structiue.  Access  walkways 
to  the  water-  use  structure  are  not 
included  in  :alculating  the  1000-foot 
area. 

(c)  Docks  <  ud  walkway{s)  shall  not 
extend  more  than  150  feet  from  the 
shoreline,  oi  more  than  one-third  the 
distance  to  t  le  opposite  shoreline, 
whichever  i<  less. 

(d)  All  fix(  d  piers  and  docks  on 
Pickwick.  W  ilson.  Wheeler, 
Guntersville  and  Nickajack  Reservoirs 
shall  have  di  ick  elevations  at  least  18 
inches  abov(  full  summer  pool  level; 
facilities  on  ill  other  reservoirs,  shall  be 
a  minimum  >f  24  inches  above  full 
summer  pool. 

(e)  All  doc  (.s,  piers,  and  other  water- 
use  facilities  must  be  attached  to  the 
shore  with  a  single  walkway  which 
must  connec  t  from  land  to  the  structure 
by  the  most  lirect  route  and  must  adjoin 
the  access  cc  rridor. 

(f)  Docks,  )iers,  and  boathouses  may 
be  fixed  or  f  Dating  or  a  combination  of 
the  two  type  >. 

(g)  Roofs  a  re  allowed  on  boatslips, 
except  on  K«  ntucky  Reservoir  where 
roofs  are  not  allowed  on  fixed  structures 
due  to  extrei  le  water  level  fluctuations. 
Roofs  over  d  jcks  or  piers  to  provide 
shade  are  all  awed  on  all  reservoirs. 

(h)  Docks  )roposed  in  subdivisions 
recorded  aft(  r  November  1,  1999,  must 
be  placed  at  east  50  feet  from  the 
neighbors'  d  )cks.  When  this  density 
requirement  cannot  be  met,  TVA  may 
require  grou  )  or  community  facilities. 

(i)  Where  i  he  applicant  owns  or 
controls  less  than  50  feet  of  property 
adjoining  T\  A  shoreline,  the  overall 
width  of  the  facilities  permitted  along 
the  shore  shi  ill  be  limited  to  ensure 
sufficient  sp  ice  to  accommodate  other 
property  ow  lers. 

(j)  Covere(  boatslips  may  be  open  or 
enclosed  wil  h  siding. 

(k)  Access  walkways  constructed  over 
water  and  in  temal  walkways  inside  of 
boathouses  s  hall  not  exceed  six  feet  in 
width. 

(1}  Enclose  d  space  shall  be  used  solely 
for  storage  o  water-use  equipment.  The 
outside  dim(  nsions  of  any  completely 


enclosed  storage  space  shall  not  exceed 
32  square  feet  and  must  be  located  on 
an  approved  dock,, pier,  or  boathouse. 

(m)  Docks,  piers,  and  boathouses  shall 
not  contain  living  space  or  sleeping 
areas.  Floor  space  shall  not  be 
considered  enclosed  if  three  of  the  four 
walls  are  constructed  of  wire  or  screen 
mesh  from  floor  to  ceiling,  and  the  wire 
or  screen  mesh'  leaves  the  interior  of  the 
structiue  open  to  the  weather. 

(n)  Except  for  noiuiavigable 
houseboats  approved  in  accordance 
with  subpart  B  of  this  part,  toilets  and 
sinks  are  not  permitted  on  water-use 
facilities. 

(o)  Covered  docks,  boatslips,  and 
boathouses  shall  not  exceed  one  story  in 
height. 

(p)  Second  stories  on  covered  docks, 
piers,  boatslips,  or  boathouses  may  be 
constructed  as  open  decks  with  railing, 
but  shall  not  be  covered  by  a  roof  or 
enclosed  with  siding  or  screening. 

(q)  In  congested  areas  or  in  other 
circumstances  deemed  appropriate  by 
TVA,  TVA  may  require  an  applicant's 
dock;  pier,  or  boathouse  to  be  located  on 
an  area  of  TVA  shoreline  not  directly 
fronting  the  applicant's  property. 

§  1 304.205    Other  water-use  facilities. 

(a)  A  marine  railway  or  concrete  boat 
launching  ramp  with  associated 
driveway  may  be  located  within  the 
access  corridor.  Construction  must 
occur  during  reservoir  drawdown. 
Excavated  material  must  be  placed  at  an 
upland  site.  Use  of  concrete  is 
allowable;  asphalt  is  not  permitted. 

(b)  Tables  or  benches  for  cleaning  fish 
are  permitted  on  docks  or  piers. 

(c)  All  anchoring  cables  or  spud  poles 
must  be  anchored  to  the  walkway  or  to 
the  ground  in  a  way  that  will  not 
accelerate  shoreline  erosion.  Anchoring 
of  cables,  chains,  or  poles  to  trees  on 
TVA  property  is  not  permitted. 

(d)  Electrical  appliances  such  as 
stoves,  refrigerators,  freezers,  and 
microwave  ovens  are  not  permitted  on 
docks,  piers,  or  boathouses. 

(e)  Mooring  buoys/posts  may  be 
permitted  provided  the  following 
requirements  are  met. 

Cl)  Posts  and  buoys  shall  be  placed  in 
such  a  maimer  that  in  TVA's  judgment 
they  would  not  create  a  navigation 
hazard. 

(2)  Mooring  posts  must  be  a  minimiun 
48  inches  in  height  above  the  full 
summer  pool  elevation  of  the  reservoir 
or  higher  as  required  by  TVA. 

(3)  Buoys  must  conform  to  the 
Uniform  State  Waterway  Marking 
system. 

(f)  Structures  shall  not  be  wider  than 
the  width  of  the  lot. 

(g)  In  congested  areas,  TVA  may 
establish  special  permit  conditions 


requiring  dry-docking  of  floating 
structures  when  a  reservoir  reaches  a 
specific  drawdown  elevation  to  prevent 
these  structures  from  interfering  with 
navigation  traffic,  recreational  boating 
access,  or  adjacent  structures  during 
winter  drawdown. 

(h)  Closed  loop  heat  exchanges  for 
residential  heat  pump  application  may 
be  approved  provided  they  are  installed 
five  feet  below  minimum  winter  water 
elevation  and  they  utilize  propylene 
glycol  or  water.  All  land-based  pipes 
must  be  buried  within  the  access 
corridor. 

§  1 304.206  Requirements  for  community 
docks,  piers,  boathouses,  or  other  water- 
use  facilities. 

(a)  Community  facilities  where 
individual  facilities  are  not  allowed: 

(1)  TVA  may  limit  water-use  facilities 
to  community  facilities  where  physical 
or  environmental  constraints  preclude 
approval  of  individual  docks,  piers,  or 
boathouses. 

(2)  When  individual  water-use 
facilities  are  not  allowed,  no  more  than 
one  slip  for  each  qualified  applicant 
will  be  approved  for  any  community 
facility.  TVA  shall  determine  the 
location  of  the  facility  and  the  named 
permittees,  taking  into  consideration  the 
preferences  of  the  qualified  applicants 
and  such  other  factors  as  TVA 
determines  to  be  appropriate. 

(3)  In  narrow  coves  or  other  situations 
where  shoreline  frontage  is  limited, 
shoreline  development  may  be  limited 
to  one  landing  dock  for  temporary 
moorage  of  boats  not  to  exceed  the  1000- 
square-foot  footprint  requirement,  and/ 
or  a  boat  launching  ramp,  if  the  site,  in 
TVA's  judgment,  will  accommodate 
such  development. 

(b)  Private  and  community  facilities  at 
jointly-owned  community  outlots: 

(1)  Applications  for  private  or 
conununity  facilities  to  be  constructed 
at  a  jointly-owned  community  outlot 
must  be  submitted  either  with  100 
percent  concmrence  of  all  co-owners  of 
such  lot,  or  with  concurrence  of  the 
authorized  representatives  of  a  State- 
chartered  homeowners  association  with 
the  authority  to  manage  the  common  lot 
on  behalf  of  all  persons  having  an 
interest  in  such  lot.  If  the  community 
facility  will  serve  five  or  more  other 
lots,  the  application  must  be  submitted 
by  the  authorized  representatives  of 
such  an  association.  TVA  considers  an 
association  to  have  the  necessary 
authority  to  manage  the  common  lot  if 
all  co-owners  are  eligible  for 
membership  in  the  association  and  a 
majority  are  members.  TVA  may  request 
the  association  to  provide  satisfactory 
evidence  of  its  authority. 
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(2)  Size  and  number  of  slips  at 
community  water-use  facilities  lots  shall 
be  determined  by  TVA  with 
consideration  of  the  following: 

(i)  Size  of  community  outlot; 

(ii)  Parking  accommodations  on  the 
commimity  outlot; 

(iii)  Length  of  shoreline  frontage 
associated  with  the  community  outlot; 

(iv)  Number  of  property  owners 
having  the  right  to  use  the  commimity 
outlot; 

(v)  Water  depths  fronting  the 
conununity  lot; 

(vi)  Conunercial  and  private  vessel 
navigation  uses  and  restrictions  in  the 
vicinity  of  the  community  lot; 

(vii)  Recreational  carrying  capacity  for 
water-based  activities  in  the  vicinity  of 
the  community  lot,  and 

(viii)  Other  site  specific  conditions 
and  considerations  as  determined  by 
TVA. 

(3)  Vegetation  management  shall  be  in 
accordance  with  the  requirements  of 

§  1304.203  except  that,  at  TVA's 
discretion,  the  commimity  access 
corridor  may  exceed  20  feet  in  width, 
and  thinning  of  vegetation  outside  of  the 
corridor  within  or  beyond  the  SMZ  may 
be  allowed  to  enhance  views  of  the 
reservoir. 

(c)  TVA  may  approve  community 
facilities  that  are  greater  in  size  than 
1000  square  feet.  In  such  circumstances, 
TVA  also  may  establish  harbor  limits. 

§  1 304.207    Channel  excavation  on  TVA- 
owned  residential  access  shoreland. 

(a)  Excavation  of  individual  boat        * 
chaimels  shall  be  approved  only  when 
TVA  determines  there  is  no  other 
practicable  alternative  to  achieving 
sufficient  navigable  water  depth  and  the 
action  would  not  substantially  impact 
sensitive  resources. 

(b)  No  more  than  150  cubic  yards  of 
material  shall  be  removed  for  any 
individual  boat  channel. 

(c)  The  length,  width,  and  depth  of 
approved  boat  channels  shall  not  exceed 
the  dimensions  necessary  to  achieve 
three-foot  water  depths  for  navigation  of 
the  vessel  at  the  minimum  winter  water 
elevation. 

(d)  Each  side  of  the  channel  shall 
have  a  slope  ratio  of  at  least  3:1 . 

(e)  Only  one  boat  chaimel  or  harbor 
may  be  considered  for  each  abutting 
property  owner. 

(0  The  grade  of  the  chaimel  must 
allow  drainage  of  water  during  reservoir 
drawdown  periods. 

(g)  Channel  excavations  must  be 
accomplished  during  the  reservoir 
drawdown  when  the  reservoir  bottom  is 
exposed  and  dry. 

(h)  Spoil  material  from  channel 
excavations  must  be  placed  in 


accordance  with  any  applicable  local, 
State,  and  Federal  regulations  at  an 
upland  site  above  the  TVA  Flood  Risk 
Profile  elevation.  For  those  reservoirs 
that  have  no  flood  control  storage, 
dredge  spoil  must  be  disposed  of  and 
stabilized  above  the  limits  of  the  100- 
year  floodplain  and  off  of  TVA  property. 

§  1 304.208    Shoreline  stabilization  on  TVA- 
owned  residential  access  shoreland. 

TVA  may  issue  permits  allowing 
adjacent  residential  landovirners  to 
stabilize  eroding  shorelines  on  TVA- 
owned  residential  access  shoreland. 
TVA  will  determine  if  shoreline  erosion 
is  sufficient  to  approve  the  proposed 
stabilization  treatment. 

(a)  Biostabilization  of  eroded 
shorelines. 

(1)  Moderate  contouring  of  the  bank 
may  be  allowed  to  provide  conditions 
suitable  for  planting  of  vegetation. 

(2)  Tightly  bound  bundles  of  coconut 
fiber,  logs,  or  other  natural  materials 
may  be  placed  at  the  base  of  the  eroded 
site  to  deflect  waves. 

(3)  Willow  stakes  and  bundles  and 
live  cuttings  of  suitable  native  plant 
materials  may  be  planted  along  the 
surface  of  the  eroded  area. 

(4)  Native  vegetation  may  be  planted 
within  the  shoreline  management  zone 
to  help  minimize  further  erosion. 

(5)  Riprap  may  be  allowed  along  the 
base  of  the  eroded  area  to  prevent 
further  undercutting  of  the  bank. 

(b)  Use  of  gabions  and  riprap  to 
stabilize  eroded  shorelines. 

(1)  The  riprap  material  must  be 
quarry-run  stone,  natural  stone,  or  other 
material  approved  by  TVA. 

(2)  Rubber  tires,  concrete  rubble,  or 
other  debris  salvaged  from  construction 
sites  shall  not  be  used  to  stabilize 
shorelines. 

(3)  Gabions  {rock  wrapped  with  wire 
mesh)  that  are  commercially 
manufactured  for  erosion  control  may 
be  used. 

(4)  Riprap  material  must  be  placed  so 
as  to  follow  the  existing  contour  of  the 
bank. 

(5)  Site  preparation  must  be  limited  to 
the  work  necessary  to  obtain  adequate 
slope  and  stability  of  the  riprap 
material. 

(c)  Use  of  retaining  walls  for  shoreline 
stabilization. 

(1)  Retaining  walls  shall  be  allowed 
only  where  the  erosion  process  is  severe 
and  TVA  determines  that  a  retaining 
wall  is  the  most  effective  erosion  control 
option  or  where  the  proposed  wall 
would  connect  to  an  existing  TVA- 
approved  wall  on  the  lot  or  to  an 
adjacent  ovirner's  TVA-approved  wall. 

(2)  The  retaining  wall  must  be 
constructed  of  stone,  concrete  blocks. 


poured  concrete,  gabions,  or  other 
materials  acceptable  to  TVA.  Railroad 
ties,  rubber  tires,  broken  concrete 
(unless  determined  by  TVA  to  be  of 
adequate  size  and  integrity),  brick, 
creosote  timbers,  and  asphalt  are  not 
allowed. 

(3)  Reclamation  of  land  that  has  been 
lost  to  erosion  is  not  allowed. 

(4)  The  base  of  the  retaining  wall  shall 
not  be  located  more  than  an  average  of 
two  horizontal  feet  lakeward  of  the 
existing  full  summer  pool  water.  Riprap 
shall  be  placed  at  least  two  feet  in  depth 
along  the  footer  of  the  retaining  wall  to 
deflect  wave  action  and  reduce 
undercutting  that  could  eventually 
damage  the  retaining  wall. 

§  1 304.209    Land-based  structures/ 
alterations. 

(a)  Except  for  steps,  pathways,  boat 
launching  ramps,  marine  railways 
located  in  the  access  corridor,  bank 
stabilization  along  the  shoreline,  and 
other  uses  described  in  this  subpart,  no 
permanent  structures,  fills  or  grading 
shall  be  allowed  on  TVA  land. 

(b)  Portable  items  such  as  picnic 
tables  and  hammocks  may  be  placed  on 
TVA  land;  permanent  land-based 
structures  and  facilities  such  as  picnic 
pavilions,  gazebos,  satellite  antennas, 
septic  tanks,  and  septic  drainfields  shall 
not  be  allowed  on  TVA  land. 

(c)  Utility  lines  (electric,  water-intake 
lines,  etc.)  may  be  placed  within  the 
access  corridor  as  follows: 

(1)  Power  lines,  poles,  electrical 
panel,  and  wiring  must  be  installed: 

(i)  In  a  way  that  would  not  be 
hazardous  to  the  public  or  interfere  with 
TVA  operations; 

(ii)  Solely  to  serve  water-use  facilities, 
and 

(iii)  In  compliance  with  all  State  and 
local  electrical  codes  (satisfactory 
evidence  of  compliance  to  be  provided 
to  TVA  upon  request). 

(2)  Electrical  service  must  be  installed 
with  an  electrical  disconnect  that  is: 

(i)  Located  above  the  500-year 
floodplain  or  the  flood  risk  profile, 
whichever  is  higher,  and 

(ii)  Is  accessible  during  flood  events. 

(3)  TVA's  issuance  of  a  permit  does 
not  mean  that  TVA  has  determined  the 
facilities  are  safe  for  any  purpose  or  that 
TVA  has  any  duty  to  make  such  a 
determination. 

(d)  Fences  crossing  TVA  residential 
access  shoreland  may  be  considered 
only  where  outstanding  agricultural 
rights  or  fencing  rights  exist  and  the 
land  is  used  for  agricultural  purposes. 
Fences  must  have  a  built-in  means  for 
easy  pedestrian  passage  by  the  public 
and  they  miist  be  clearly  marked. 
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§  1 304.21 0    Grandfathering  of  preexisting 
shoreland  uses  and  structures. 

In  order  to  pnovide  for  a  smooth 
transition  to  new  standards. 


grandfathering 


jrovisions  shall  apply  as 


follows  to  pree:  isting  development  and 


shoreland  uses 


3stablished  prior  to 


§1304.211 
grandfathered 

(a)  When  ow 
structure  or  othet 
changes,  the  nev 
with  §1304.10 

(b)  The  new 
application  to 
continue  to  use 
and  other  shorel 
TVA  action  on 

(c)  Subsequeni 
required  to  moi 
existing  shorel  i 
constructed  and 
accordance 
at  the  time  the 
issued,  and  they 


tliei 


dify 
ins 


i  with  the 


November  1,  IS  99,  which  are  located 
along  or  adjoin  TVA-owned  access 
residential  shoreland. 

(a)  Existing  si  loreline  structures 
(docks,  retainin  i  walls,  etc.)  previously 
permitted  by  T  'A  are  grandfathered. 

(b)  Grandfath  ;red  structures  may 
continue  to  be  i  laintained  in 
accordance  wit:  i  previous  permit 
requirements,  a  id  TVA  does  not  require 
modification  tojconform  to  new 
standards. 

(c)  If  a  permit  :ed  structure  is 
destroyed  by  fir  j  or  storms,  the  permit 
shall  be  reissue  I  if  the  replacement 
facility  is  rebuil  t  to  specifications 
originally  perm  tted  by  TVA. 

(d)  Vegetatior  management  at 
grandfathered  d  jvelopments  shall  be  as 
follows: 

(1)  Mowing  of  lawns  established  on 
TVA-owned  res  dential  access 
shoreland  prior  to  November  1,  1999, 
may  be  continue  d  without  regard  to 
whether  the  law  n  uses  are  authorized  by 
a  TVA  permit. 

(2)  At  sites  wl  lere  mowing  of  lawns 
established  prio  •  to  November  1,  1999, 
is  not  specifical  y  included  as  an 
authorized  use  i  i  an  existing  permit, 
TVA  will  incluc  e  mowing  as  a 
permitted  use  ir  the  next  permit  action 
at  that  site 

(3)  The  SMZ  i ;  not  required  where 
established  lawi  s  existed  prior  to 
November  1,  19M9 

(4)  Any  additi  anal  removal  of  trees  or 
(except  for  mowing  of 

lawns  establishe  d  prior  to  November  1, 
1999)  requires  T  ^/A's  approval  in 

§1304.203.  Removal  of 
trees  greater  thaj  i  three  inches  in 
diameter  at  grou  id  level  is  not  allowed. 


Change  in  ownership  of 
structures  or  alterations. 


n^rship  of  a  permitted 
shoreline  alteration 
owner  shall  comply 
ri  igarding  notice  to  TVA. 
o^ner  may,  upon 
for  a  permit, 
f  xisting  permitted  docks 
ne  alterations  pending 

application, 
owners  are  not 
to  new  standards 
alterations 
maintained  in 

standards  in  effect 
pi  evfous  permit  was  first 
may  continue  mowing 


established  lawns  that  existed  prior  to 
November  1,  1999. 

(d)  New  owners  wishing  to  continue 
existing  grandfathered  activities  and 
structures  must: 

(1)  Maintain  existing  permitted  docks, 
piers,  boathouses,  and  other  shoreline 
structures  in  good  repair. 

(2)  Obtain  TVA  approval  for  any 
repairs  that  would  alter  the  size  of  the 
facility,  for  any  new  construction,  or  for 
removal  of  trees  or  other  vegetation 
(except  for  mowing  of  lawns  established 
prior  to  November  1,  1999). 

§1304.212    Waivers. 

(a)  Waivers  of  standards  contained  in 
this  subpart  may  be  requested  when  the 
following  minimum  criteria  are 
established: 

(1)  The  property  is  within  a 
preexisting  development  (an  area  where 
shoreline  development  existed  prior  to 
November  1,  1999);  and 

(2)  The  proposed  shoreline  alterations 
are  compatible  with  surrounding 
permitted  structures  and  uses  within  the 
subdivision  or,  if  there  is  no 
subdivision,  within  the  immediate 
vicinity  (one-fourth  mile  radius). 

(b)  In  approving  waivers  of  the 
standards  of  this  subpart  C,  TVA  will 
consider  the  following: 

(1)  The  prevailing  permitted  practices 
within  the  subdivision  or  immediate 
vicinity;  and 

(2)  The  uses  permitted  imder  the 
guidelines  followed  by  TVA  before 
November  1,  1999. 

Subpart  D— Activities  on  TVA  Flowage 
Easement  Shoreland 

§  1 304.300    Scope  and  Intent. 

Any  structure  built  upon  land  subject 
to  a  flowage  easement  held  by  TVA 
shall  be  deemed  an  obstruction  affecting 
navigation,  flood  control,  or  public 
lands  or  reservations  within  the 
meaning  of  section  26a  of  the  Act.  Such 
obstructions  shall  be  subject  to  all 
requirements  of  this  part  except  those 
contained  in  subpart  C  of  this  part, 
which  shall  apply  as  follows: 

(a)  All  of  §  1304.212  shall  apply. 

(b)  Sections  1304.200,  1304.203, 
1304.207,  and  1304.209  shall  not  apply. 

(c)  Section  1304.201  shall  not  apply 
except  for  paragraph  (c). 

(d)  Section  1304.202  shall  apply 
except  that  TVA  shall  determine  on  a 
case-by-case  basis  whether  it  is 
necessary  to  remove  materials 
accumulated  behind  sediment  control 
structures  to  an  upland  site. 

(e)  Section  1304.204  shall  apply 
except  that  the  "50  feet"  trigger  of 
paragraph  (i)  of  that  section  shall  not 
apply.  TVA  may  impose  appropriate 


requirements  to  ensure  accommodation 
of  neighboring  landowners. 

(f)  Section  1304.205  shall  apply 
except  that  the  facilities  described  in 
paragraph  (a)  are  not  limited  to 
locations  within  an  access  corridor. 

(g)  Section  1304.206  shall  apply 
except  for  paragraph  (b)(3). 

(h)  Section  1304.208  shall  apply 
except  that  TVA  approval  shall  not  be 
required  to  conduct  the  activities 
described  in  paragraph  (a). 

(i)  Section  1304.210  shall  apply 
except  for  paragraph  (d). 

(j)  Section  1304.211  shall  apply 
except  to  the  extent  that  it  would 
restrict  mowing  or  other  vegetation 
management. 

(k)  Nothing  contained  in  this  part 
shall  be  construed  to  be  in  derogation  of 
the  rights  of  the  United  States  or  of  TVA 
under  any  flowage  easement  held  by  the 
United  States  or  TVA. 

§1304.301     Utilities. 

Upon  application  to  and  approval  by 
TVA,  utility  lines  (electric,  water-intake 
lines,  etc.)  may  be  placed  within  the 
flowage  easement  area  as  follows: 

(a)  Power  lines,  poles,  electrical 
panels,  and  wiring  shall  be  installed: 

(1)  In  a  way  that  would  not  be 
hazardous  to  the  public  or  interfere  with 
TVA  operations;  and 

(2)  In  compliance  with  all  State  and 
local  electrical  codes  (satisfactory 
evidence  of  compliance  to  be  provided 
to  TVA  upon  request). 

(b)  Electrical  service  shall  be  installed 
with  an  electrical  disconnect  that  is 
located  above  the  500-year  fioodplain  or 
the  flood  risk  profile,  whichever  is 
higher,  and  is  accessible  diu'ing  flood 
events. 

(c)  TVA's  issuance  of  a  permit  does 
not  mean  that  TVA  has  determined  the 
facilities  are  safe  for  any  purpose  or  that 
TVA  has  any  duty  to  make  such  a 
determination. 

§  1304.302    Vegetation  management  on 
flowage  easement  shoreland. 

Removal,  modification,  or 
establishment  of  vegetation  on 
privately-owned  shoreland  subject  to  a 
TVA  flowage  easement  does  not  require 
approval  by  TVA.  When  reviewing 
proposals  for  docks  or  other 
obstructions  on  flowage  easement 
shoreland,  TVA  shall  consider  the 
potential  for  impacts  to  sensitive  plants 
or  other  resources  and  may  establish 
conditions  in  its  approval  of  a  proposal 
to  avoid  or  minimize  such  impacts 
consistent  with  applicable  laws  and 
executive  orders. 

§  1 304.303    Channel  excavation. 

(a)  Channel  excavation  of  privately- 
owned  reservoir  bottom  subject  to  a 
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TVA  flowage  easement  does  not  require 
approval  by  TVA  under  section  26a  if: 

(1)  All  dredged  materied  is  placed 
above  the  limits  of  the  100-year 
floodplain  or  the  TVA  flood  risk  profile 
elevation,  whichever  is  applicable,  and 

(2)  The  dredging  is  not  being 
accomplished  in  conjunction  with  the 
construction  of  a  structure  requiring  a 
section  26a  pemxit. 

(b)  Any  fill  material  placed  within  the 
flood  control  zone  of  a  TVA  reservoir 
requires  TVA  review  and  approval. 

(c)  TVA  shall  encom-age  owners  of 
flowage  easement  property  to  adopt  the 
standards  for  channel  excavation 
applicable  to  TVA-owned  residential 
access  shoreland. 

Subpart  E — Miscellaneous 

§  1 304.400    Flotation  devices  and  material, 
all  floating  structures. 

(a)  All  flotation  for  docks,  boat 
mooring  buoys,  and  other  water-use 
structures  and  facilities,  shall  be  of 
materials  commercially  manufactured 
for  marine  use.  Flotation  materials  shall 
be  fabricated  so  as  not  to  become  water- 
logged, crack,  peel,  fi'agment,  or  be 
subject  to  loss  of  beads.  Flotation 
materials  shall  be  resistant  to  puncture, 
penetration,  damage  by  animals,  and 
fire.  Any  flotation  within  40  feet  of  a 
line  carrying  fuel  shall  be  100  percent 
impervious  to  water  and  fuel.  Styrofoam 
floatation  must  be  fully  encased.  Reuse 
of  plastic,  metal,  or  other  previously 
used  drums  or  containers  for 
encasement  or  flotation  purpose  is 
prohibited,  except  as  provided  in 
paragraph  (c)  of  this  section  for  certain 
metal  drums  already  in  use.  Existing 
flotation  (secured  in  place  prior  to 
September  8,  2003)  in  compliance  with 
previous  rules  is  authorized  until  in 
TVA's  judgment  the  flotation  is  no 
longer  serviceable,  at  which  time  it  shall 
be  replaced  with  approved  flotation 
upon  notificatioii  from  TVA.  For  any 
float  installed  after  September  8,  2003, 
repair  or  replacement  is  required  when 
it  no  longer  performs  its  designated 
function  or  exhibits  any  of  the 
conditions  prohibited  by  this  subpart. 

(b)  Because  of  the  possible  release  of 
toxic  or  polluting  substances,  and  the 
hazard  to  navigation  from  metal  drums 
that  become  partially  filled  v«th  water 
and  escape  from  docks,  boathouses, 
houseboats,  floats,  and  other  water-use 
structures  and  facilities  for  which  they 
are  used  for  flotation,  the  use  of  metal 
drums  in  any  form,  except  as  authorized 
in  paragraph  (c)  of  this  section,  for 
flotation  of  any  facilities  is  prohibited. 

(c)  Only  metal  drums  which  have 
been  filled  with  plastic  foam  or  other 
solid  flotation  materials  and  welded, 


strapped,  or  otherwise  firmly  secured  in 
place  prior  to  July  1,  1972,  on  existing 
facilities  are  permitted.  Replacement  of 
any  metal  drum  flotation  permitted  to 
be  used  by  this  paragraph  must  be  with 
a  commercially  manufactured  flotation 
device  or  material  specifically  designed 
for  marine  applications  (for  example, 
pontoons,  boat  hulls,  or  other  buoyancy 
devices  made  of  steel,  aluminum, 
fiberglass,  or  plastic  foam,  as  provided' 
for  in  paragraph  (a)  of  this  section). 

(d)  Every  flotation  device  employed  in 
the  Termessee  River  system  must  be 
firmly  and  securely  affixed  to  the 
structure  it  supports  with  materials 
capable  of  withstanding  prolonged 
exposure  to  wave  wash  and  weather 
conditions. 

§  1 304.401    Marine  sanitation  devices. 

No  person  operating  a  commercial 
boat  dock  permitted  imder  this  part 
shall  allow  the  mooring  at  such 
permitted  facility  of  any  watercraft  or 
floating  structvu-e  equipped  with  a 
marine  sanitation  device  (MSD)  unless 
such  MSD  is  in  compliance  with  all 
applicable  statutes  and  regulations, 
including  the  FWPCA  and  regulations 
issued  thereunder,  and,  where 
applicable,  statutes  and  regulations 
governing  "no  discharge"  zones. 

§1304.402    Wastewater  outfalls. 

Applicants  for  a  wastewater  outfall 
shall  provide  copies  of  all  Federal, 
State,  and  local  permits,  licenses,  and 
approvals  required  for  the  facility  prior 
to  applying  for  TVA  approval,  or  shall 
concurrently  with  the  TVA  application 
apply  for  such  approvals.  A  section  26a 
permit  shall  not  be  issued  until  other 
required  water  quality  approvals  are 
obtained,  and  TVA  reserves  the  right  to 
impose  additional  requirements. 

§  1 304.403    Marina  sewage  pump-out 
stations  and  holding  tanks. 

All  pump-out  facilities  constructed 
after  September  8,  2003  shall  meet  the 
following  minimum  design  and 
operating  requirements: 

(a)  Spill-proof  connection  with 
shipboard  holding  tanks; 

(b)  Suction  controls  or  vacuum 
breaker  capable  of  Umiting  suction  to 
such  levels  as  will  avoid  collapse  of 
rigid  holding  tanks; 

(c)  Available  fresh  water  facilities  for 
tank  flushing; 

(d)  Check  valve  and  positive  cut-off  or 
other  device  to  preclude  spillage  when 
breaking  connection  with  vessel  being 
severed; 

(e)  Adequate  interim  storage  where 
storage  is  necessary  before  transfer  to 
approved  treatment  facilities; 

if)  No  overflow  outlet  capable  of 
discharging  effluent  into  the  reservoir; 


(g)  Alarm  system  adequate  to  notify 
the  operator  when  the  holding  tank  is 
ftdl; 

(h)  Convenient  access  to  holding 
tanks  and  piping  system  for  piuposes  of 
inspection; 

(i)  Spill-proof  features  adequate  for 
transfer  of  sewage  from  all  movable 
floating  piunp-out  facilities  to  shore- 
based  treatment  plants  or  intermediate 
transfer  facilities; 

(j)  A  reliable  disposal  method 
consisting  of: 

(1)  An  approved  upland  septic  system 
that  meets  TVA,  State,  and  local 
requirements;  or 

(2)  Proof  of  a  contract  with  a  sewage 
disposal  contractor;  and 

(k)  A  written  statement  to  TVA 
certifying  that  the  system  shall  be 
operated  and  maintained  in  such  a  way 
as  to  prevent  any  discharge  or  seepage 
of  wastewater  or  sewage  into  the 
reservoir. 

§  1304.404    Commercial  marina  hart>or 
limits. 

The  landward  limits  of  commercial 
marina  harbor  areas  are  determined  by 
the  extent  of  land  rights  held  by  the 
dock  operator.  The  lakeward  limits  of 
harbors  at  commercial  marinas  will  be 
designated  by  TVA  on  the  basis  of  the 
size  and  extent  of  facilities  at  the  dock, 
navigation  and  flood  control 
requirements,  optimum  use  of  lands  and 
land  rights  owned  by  the  United  States, 
carrying  capacity  of  the  reservoir  area  in 
the  vicinity  of  the  marina,  and  on  the 
basis  of  the  environmental  effects 
associated  with  the  use  of  the  harbor. 
Mooring  buoys,  slips,  breakwaters,  and 
permanent  anchoring  are  prohibited 
beyond  the  lakeward  extent  of  harbor 
limits.  TVA  may,  at  its  discretion, 
reconfigure  harbor  limits  based  on 
changes  in  circumstances,  including  but 
not  limited  to,  changes  in  the  ownership 
of  the  land  base  supporting  the  marina. 

§  1304.405    Fuel  storage  tanks  and 
handling  facilities. 

Fuel  storage  tanks  and  handling 
facilities  are  generally  either 
underground  (UST)  or  abovegroimd 
(AST)  storage  tank  systems.  An  UST  is 
any  one  or  combination  of  tanks  or  tank 
systems  defined  in  applicable  Federal  or 
State  regulations  as  an  UST.  Typically 
(unless  otherwise  provided  by 
applicable  Federal  or  State  rules),  an 
UST  is  used  to  contain  a  regulated 
substance  (such  as  a  petroleum  product) 
and  has  10  percent  or  more  of  its  total 
volume  beneath  the  surface  of  the 
ground.  The  total  volume  includes  any 
piping  used  in  the  system.  An  UST  may 
be  a  buried  tank,  or  an  aboveground 
tank  with  buried  piping  if  the  piping 
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holds  10  perceat  or  more  of  the  total 
system  volume  including  the  tank.  For 
purposes  of  thit  part,  an  aboveground 
storage  tank  (AST)  is  any  storage  tank 
whose  total  voliune  (piping  and  tank)  is 
less  than  10  peicent  underground  or  any 
storage  tank  depned  by  applicable  law 
or  regulation  as  an  AST. 

(a)  TVA  requ  res  the  following  to  be 
included  in  all  ipplications  submitted 
after  Septembei  8,  2003  to  install  an 
UST  or  any  pari  of  an  UST  system 
below  the  500-]  ear  flood  elevation  on  a 
TVA  reservoir,  )r  regulated  tailwater: 

(1)  A  copy  of  the  State  approval  for 
the  UST  along  >  rith  a  copy  of  the 
application  sen  to  the  State  and  any 
plans  or  drawin  gs  that  were  submitted 
for  the  State's  n  view; 

(2)  Evidence  ( if  secondary 
containment  foi  all  piping  or  other 
systems  associa  ed  with  the  UST; 

(3)  Evidence  (if  secondary 
containment  to  :ontain  leaks  from  gas 
pump(s); 

(4)  Calculatio  is  certified  by  a 
licensed,  profes  signal  engineer  in  the 
relevant  State  si  lowing  how  the  tank 
will  be  anchorei  1  so  that  it  does  not  float 
during  flooding  and 

(5)  Evidence,  ivhere  applicable,  that 
the  applicant  has  complied  with  all  spill 
prevention,  con  rol  and 
countermeasure  >  (SPCC)  requirements. 

(b)  The  applit  ant  must  accept  and 
sign  a  documen  stating  that  the 
applicant  shall  <  t  all  times  be  the  owner 
of  the  UST  syste  m,  that  TVA  shall  have 
the  right  (but  nc  duty)  to  prevent  or 
remedy  poUutio  a  or  violations  of  law, 
including  remo>  al  of  the  UST  system, 
with  costs  charg  ed  to  the  applicant,  that 
the  applicant  sh  »11  at  all  times  maintain 
and  operate  the  JST  system  in  full 
compliance  witl  applicable  Federal, 
State,  and  local  JST  regulations^  and 
that  the  applicai  it  shall  maintain 
eligibility  in  an)  applicable  State  trust 
fund. 

(c)  An  applica  tion  to  install  an  AST 
or  any  part  of  ar  AST  system  below  the 
500-year  elevatii  )n  on  a  TVA  reservoir  or 
a  regulated  tailw  ater  is  subject  to  all  of 
the  requirement!  i  of  paragraphs  (a)  and 
(b)  of  this  sectioi  i  except  that  paragraph 
{a)(l)  shall  not  a  jply  in  States  that  do 
not  require  appl  cation  or  approval  for 
installation  of  ai  AST.  Eligibility  must 
be  maintained-fc  r  any  applicable  AST 
trust  fund,  and  t  le  system  must  be 
maintained  and  operated  in  accordance 
with  any  applicc  ble  AST  regulations. 
The  applicant  m  list  notify  and  obtain 
any  required  do<  uments  or  permission 
from  the  State  fii  e  marshal's  office  prior 
to  installation  of  the  AST.  The  applicant 
must  also  follow  the  National  Fire 
Protection  Assoc  iation  Codes  30  and 


30A  for  installation  and  maintenance  of 
flammable  and  combustible  liquids 
storage  tanks  at  marine  service  stations. 

(d)  Fuel  handling  on  private,  non- 
commercial docks  and  piers.  TVA  will 
not  approve  the  installation,  operation, 
or  maintenance  of  fuel  handling 
facilities  on  any  private,  non- 
commercial dock  or  pier. 

(e)  Floating  fuel  handling  facilities. 
TVA  will  not  approve  the  installation  of 
any  floating  fuel  handling  facility  or  fuel 
storage  tank. 

(f)  Demonstration  of  financial 
responsibility.  Applicants  for  a  fuel 
handling  facility  to  be  located  in  whole 
or  in  part  on  TVA  Icmd  shall  be  required 
to  provide  TVA,  in  a  form  and  amount 
acceptable  to  TVA,  a  surety  bond, 
irrevocable  letter  of  credit,  pollution 
liability  insurance,  or  other  evidence  of 
financial  responsibility  in  the  event  of  a 
release. 

§  1 304.406    Removal  of  unauthorized, 
unsafe,  and  derelict  structures  or  facilities. 

If,  at  any  time,  any  dock,  wharf, 
boathouse  (fixed  or  floating), 
nonnavigable  houseboat,  outfall,  aerial 
cable,  or  other  fixed  or  floating  structure 
or  facility  (including  any  navigable  boat 
or  vessel  that  has  become  deteriorated 
and  is  a  potential  navigation  hazard  or 
impediment  to  flood  control)  is 
anchored,  installed,  constructed,  or 
moored  in  a  manner  inconsistent  with 
this  part,  or  is  not  constructed  in 
accordance  with  plans  approved  by 
TVA,  or  is  not  maintained  or  operated 
so  as  to  remain  in  accordance  with  this 
part  and  such  plans,  or  is  not  kept  in  a 
good  state  of  repair  and  in  good,  safe, 
and  substantial  condition,  and  the 
owner  or  operator  thereof  fails  to  repair 
or  remove  such  structiire  (or  operate  or 
maintain  it  in  accordance  with  such 
plans)  within  ninety  (90)  days  after 
written  notice  from  TVA  to  do  so,  TVA 
may  cancel  any  license,  permit,  or 
approval  and  remove  such  structure, 
and/or  cause  it  to  be  removed,  from  the 
Tennessee  River  system  and/or  lands  in 
the  custody  or  control  of  TVA.  Such 
written  notice  may  be  given  by  mailing 
a  copy  thereof  to  the  owner's  address  as 
listed  on  the  license,  permit,  or  approval 
or  by  posting  a  copy  on  the  structure  or 
facility.  TVA  may  remove  or  cause  to  be 
removed  any  such  structure  or  facility 
anchored,  installed,  constructed,  or 
moored  without  such  license,  permit,  or 
approval,  whether  such  license  or 
approval  has  once  been  obtained  and 
subsequently  canceled,  or  whether  it 
has  never  been  obtained.  TVA's  removal 
costs  shall  be  charged  to  the  owTier  of 
the  structure,  and  payment  of  such  costs 
shall  be  a  condition  of  approval  for  any 
future  facility  proposed  to  serve  the 


tract  of  land  at  issue  or  any  tract  derived 
therefrom  whether  or  not  the  current 
owner  caused  such  charges  to  be 
incurred.  In  addition,  any  applicant 
with  an  out-standing  removal  charge 
payable  to  TVA  shall,  until  such  time  as 
the  charge  be  paid  in  full,  be  ineligible 
to  receive  a  permit  or  approval  from 
TVA  for  any  facility  located  anywhere 
along  or  in  the  Tennessee  River  or  its 
tributaries.  TVA  shall  not  be  responsible 
for  the  loss  of  property  associated  with 
the  removal  of  any  such  structure  or 
facility  including,  without  limitation, 
the  loss  of  any  navigable  boat  or  vessel 
moored  at  such  a  facility.  Any  costs 
voluntarily  incurred  by  TVA  to  protect 
and  store  such  property  shall  be 
removal  costs  within  the  meaning  of 
this  section,  and  TVA  may  sell  such 
property  and  apply  the  proceeds  toward 
any  and  all  of  its  removal  costs.  Small 
businesses  seeking  expedited 
consideration  of  the  economic  impact  of 
actions  under  this  section  may  contact 
TVA's  Supplier  and  Diverse  Business 
Relations  staff,  TVA  Procurement,  1101 
Market  Street,  Chattanooga,  Tennessee 
37402-2801. 

§  1304.407    Development  within  flood 
control  storage  zones  of  TVA  reservoirs. 

(a)  Activities  involving  development 
within  the  flood  control  storage  zone  on 
TVA  reservoirs  will  be  reviewed  to 
determine  if  the  proposed  activity 
qualifies  as  a  repetitive  action.  Under 
"TVA's  implementation  of  Executive 
Order  11988,  Floodplain  Management, 
repetitive  actions  are  projects  within  a 
class  of  actions  TVA  has  determined  to 
be  approvable  without  further  review 
and  documentation  related  to  flood 
control  storage,  provided  the  loss  of 
flood  control  storage  caused  by  the 
project  does  not  exceed  one  acre-foot.  A 
partial  list  of  repetitive  actions  includes: 

(1)  Private  and  public  water-use 
facilities; 

(2)  Commercial  recreation  boat  dock 
and  water-use  facilities; 

(3)  Water  intake  structures; 

(4)  Outfalls; 

(5)  Mooring  and  loading  facilities  for 
barge  terminals; 

(6)  Minor  grading  and  fills;  and 

(7)  Bridges  and  culverts  for 
pedestrian,  highway,  and  railroad 
crossings. 

fb)  Projects  resulting  in  flood  storage 
loss  in  excess  of  one  acre-foot  will  not 
be  considered  repetitive  actions. 

(c)  For  projects  not  qualifying  as 
repetitive  actions,  the  applicant  shall  be 
required,  as  appropriate,  to  evaluate 
alternatives  to  the  placement  of  fill  or 
the  construction  of  a  project  within  the 
flood  control  storage  zone  that  would 
result  in  lost  flood  control  storage.  The 
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alternative  evaluation  would  either 
identify  a  better  option  or  support  and 
document  that  there  is  no  reasonable 
alternative  to  the  loss  of  flood  control 
storage.  If  this  determination  can  be 
made,  the  applicant  must  then 
demonstrate  how  the  loss  of  flood 
control  storage  will  be  minimized. 

(1)  In  addition,  documentation  shall 
be  provided  regarding: 

(i)  The  amount  of  anticipated  flood 
control  storage  loss; 

(ii)  The  cost  of  compensation  of  the 
displaced  flood  control  storage  (how 
much  it  would  cost  to  excavate  material 
from  the  flood  control  storage  zone,  haul 
it  to  an  upland  site  and  dispose  of  it); 

(iii)  The  cost  of  mitigation  of  the 
displaced  flood  control  storage  (how 
much  it  would  cost  to  excavate  material 
from  another  site  within  the  flood 
control  storage  zone,  haul  it  to  the 
project  site  and  use  as  the  fill  material); 

(iv)  The  cost  of  the  project;  and 

(v)  The  nature  and  significance  of  any 
economic  and/ or  natural  resource 
benefits  that  would  be  realized  as  a 
result  of  the  project. 

'  (2)  TVA  may,  in  its  discretion,  decline 
to  permit  any  project  that  would  result 
in  the  loss  of  flood  control  storage. 

(d)  Recreational  vehicles  parked  or 
placed  within  flood  control  storage 
zones  of  TVA  reservoirs  shall  be 
deemed  an  obstoiction  affecting 
navigation,  flood  control,  or  public 
lands  or  reservations  within  the 
meaning  of  section  26a  of  the  Act  unless 
they: 

(1)  Remain  truly  mobile  and  ready  for 
highway  use.  The  unit  must  be  on  its 
wheels  or  a  jacking  system  and  be 
attached  to  its  site  by  only  quick 
disconnect  type  utilities; 

(2)  Have  no  permanently  attached 
additions,  coimections,  foundations, 
porches,  or  similar  structures;  and 

(3)  Have  an  electrical  cutoff  switch 
that  is  located  above  the  flood  control 
zone  and  fully  accessible  during  flood 
events. 

§1304.408    Variances. 

The  Vice  President  or  the  designee 
thereof  is  authorized,  following 
consideration  whether  a  proposed 
structure  or  other  regulated  activity 
would  adversely  impact  navigation, 
flood  control,  public  lands  or 
reservations,  power  generation,  the 
environment,  or  sensitive 
environmental  resources,  or  woidd  be 
incompatible  with  surrounding  uses  or 
inconsistent  with  an  approved  TVA 
reservoir  land  management  plan,  to 
approve  a  structure  or  activity  that 
varies  from  the  requirements  of  this  part 
in  minor  aspects. 


§  1 304.409    Indefinite  or  temporary 
moorage  of  recreational  vessels. 

(a)  Recreational  vessels'  moorage  at 
unpermitted  locations  along  the  water's 
edge  of  any  TVA  reservoir  may  not 
exceed  14  consecutive  days  at  any  one 
place  or  at  any  place  within  one  mile 
thereof. 

(b)  Recreational  vessels  may  not 
establish  temporary  moorage  within  the 
limits  of  primary  or  secondary 
navigation  channels. 

{c)  Moorage  lines  of  recreational 
vessels  may  not  be  placed  in  such  a  way 
as  to  block  or  hinder  boating  access  to 
any  part  of  the  reservoir. 

(d)  Permanent  or  extended  moorage  of 
a  recreational  vessel  along  the  shoreline 
of  any  TVA  reservoir  without  approval 
under  section  26a  of  the  TVA  Act  is 
prohibited. 

§  1 304.41 0    Navigation  restrictions. 

(a)  Except  for  the  placement  of  riprap 
along  the  shoreline,  structures,  land 
based  or  water  use,  shall  not  be  located 
within  the  limits  of  safety  harbors  and 
landings  established  for  commercial 
navigation. 

(b)  Structures  shall  not  be  located  in 
such  a  way  as  to  block  the  visibility  of 
navigation  aids.  Examples  of  navigation 
aids  are  lights,  dayboards,  and 
directional  signs. 

(c)  The  establishment  of  "no-wake" 
zones  outside  approved  harbor  limits  is 
prohibited  at  marinas  or  conmumity 
dock  facilities  that  are  adjacent  to  or 
near  a  commercial  navigation  chaimel. 
In  such  circumstances,  facility  owners 
may,  upon  approval  frt)m  IVA,  install  a 
floating  breakwater  along  the  harbor 
limit  to  reduce  wave  and  wash  action. 

§  1 304.41 1     Fish  attractor,  spawning,  and 
hatMtat  structures. 

Fish  attractors  constitute  potential 
obstructions  and  require  TVA  approval. 

(a)  Fish  attractors  may  be  constructed 
of  anchored  brush  piles,  log  cribs,  and/ 
or  spawning  benches,  stake  beds, 
vegetation,  or  rock  piles,  provided  they 
meet  "TVA  Guidelines  for  Fish 
Attractor  Placement  in  TVA  Reservoirs" 
(TVA  1997). 

(b)  When  established  in  connection 
with  an  approved  dock,  fish  attractors 
shall  not  project  more  than  30  feet  out 
from  any  portion  of  the  dock. 

(c)  Any  floatable  materials  must  be 
permanently  anchored. 

§1304.412    Dsflnitions. 

Except  as  the  context  may  otherwise 
require,  the  following  words  or  terms, 
when  used  in  this  part  1304,  have  the 
meaning  specified  in  this  section. 

100-year  floodplain  means  that  area 
inimdated  by  the  one  percent  annual 
chance  (or  100-year)  flood. 


500-year  floodplain  means  that  area 
inundated  by  the  0.2  percent  aimual 
chance  (or  500-year)  flood;  any  land 
susceptible  to  inundation  during  the 
500-year  or  greater  flood. 

Act  means  the  Tennessee  Valley 
Authority  Act  of  1933,  as  amended. 

Applicant  means  the  person, 
corporation.  State,  municipality, 
political  subdivision  or  other  entity 
making  application  to  TVA. 

Application  means  a  written  request 
for  the  approval  of  plans  pursuant  to  the 
regulations  contained  in  Uiis  part. 

Backlot  means  a  residential  lot  not 
located  adjacent  to  the  shoreline  but 
located  in  a  subdivision  associated  with 
the  shoreline. 

Board  means  the  Board  of  Directors  of 
TVA. 

Community  outlot  means  a 
subdivision  lot  located  adjacent  to  the 
shoreline  and  designated  by  deed, 
subdivision  covenant,  or  recorded  plat 
as  available  for  use  by  designated 
property  owners  within  the  subdivision. 

Dredging  means  the  removal  of 
material  from  a  submerged  location, 
primarily  for  deepening  harbors  and 
waterways. 

Enclosed  structure  means  a  structure 
enclosed  overhead  and  on  all  sides  so  as 
to  keep  out  the  weather. 

Flood  control  storage  means  the 
volume  within  an  elevation  range  on  a 
TVA  reservoir  that  is  reserved  for  the 
storage  of  floodwater. 

Flood  control  storage  zone  means  the 
area  within  an  elevation  range  on  a  TVA 
reservoir  that  is  reserved  for  the  storage 
of  floodwater.  TVA  shall,  upon  request, 
identify  the  contour  marking  the  upper . 
limit  of  the  flood  control  storage  zone  at 
particular  reservoir  locations. 

Flood  risk  profile  elevation  means  the 
elevation  of  the  500-year  flood  that  has 
been  adjusted  for  surcharge  at  the  dam. 
Surcharge  is  the  ability  to  raise  the 
water  level  behind  the  dam  above  the 
top-of-gates  elevation. 

Flowage  easement  shoreland  means 
privately-owned  properties  where  TVA 
has  the  right  to  flood  the  land. 

Footprint  means  the  total  water 
surface  area  of  either  a  square  or 
rectangular  shape  occupied  by  an 
adjoining  property  ownaer's  dock,  pier, 
boathouse,  or  boatwells. 

Full  summer  pool  means  the  targeted 
elevation  to  which  TVA  plans  to  fill 
each  reservoir  during  its  annual 
operating  cycle.  Applicants  are 
encouraged  to  consult  the  appropriate 
TVA  Watershed  Team  or  the  TVA 
website  to  obtain  the  full  summer  pool 
elevation  for  the  reservoir  in  question  at 
the  time  the  application  is  submitted. 

Land-basea  structure  means  any 
structture  constructed  on  groimd  entirely 
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above  the  hill 
a  TVA  reservo 
maximum 


!  ummer  pool  elevation  of 
but  below  the 
sho4eline  contours  of  that 


reservoir. 

Maximum  si  oreline  contour  means  an 
elevation  typic  illy  five  feet  above  the 
top  of  the  gates  of  a  TVA  dam.  It  is 
sometimes  the  jroperty  boundary 
between  TVA  j  roperty  and  adjoining 
private  propert  f. 

Nonnavigabi  ?  houseboat  means  any 
houseboat  not  i  n  compliance  with  one 
or  more  of  the  (  riteria  defining  a 
navigable  hous  ;boat. 

Owner  or  Ian  downer  ordinarily  means 
all  of  the  owne  s  of  a  parcel  of  land. 
Except  as  other  wise  specifically 
provided  in  thi  >  part,  in  all  cases  where 
TVA  approval  i  s  required  to  engage  in 
an  activity  and  the  applicant's  eligibility 
to  seek  approvj  1  depends  on  status  as  an 
owner  of  real  p  operty,  the  owner  or 
owners  of  only  a  fractional  interest  or  of 
fractional  inten  sts  totaling  less  than  one 
in  any  such  pro  perty  shall  not  be 
considered,  by  /irtue  of  such  fractional 
interest  or  inter  ssts  only,  to  be  an  owner 
and  as  such  elij  ible  to  seek  approval  to 
conduct  the  act  vity  without  the  consent 
of  the  other'co-i  (wners.  In  cases  where 
the  applicant  o'  vns  water  access  rights 
across  adjoinin; ;  private  property  that 
borders  TVA-o\  med  shoreland,  TVA 
may  exercise  it!  discretion  to  consider 
such  person  an  owner,  taking  into 
account  the  ava  liability  of  the  shoreline 
to  accommodati  i  similarly  situated 
owners  and  sue  i  other  factors  as  TVA 
deems  to  be  apj  ropriate.  In  subdivisions 
where  TVA  hac  an  established  practice 
prior  to  Septem  Der  8,  2003  of  permitting 
individual  or  cc  mmon  water-use 
facilities  on  or  c  t  jointly-owned  lots 
without  the  con  sent  of  all  co-owners, 
TVA  may  exerc  se  its  discretion  to 
continue  such  f  ractice,  taking  into 
account  the  ava  lability  of  the  shoreline 
to  accommodati  similarly  situated 
owners  and  othi  sr  factors  as  TVA  deems 
to  be  approprial  b;  provided,  however, 
that  the  issuanc  ?  of  a  TVA  permit 
conveys  no  pro|  terty  interests,  and  the 
objections  of  a  c  o-owner  may  be  a  basis 
the  permit. 

Shoreland  m«  ans  the  surface  of  land 
lying  between  n  linimum  winter  pool 
elevation  of  a  T  /A  reservoir  and  the 
maximum  short  line  contoiu. 

Shoreline  me;  ns  the  line  where  the 
water  of  a  TVA  eservoir  meets  the 

:  water  level  is  at  the  full 
summer  pool  eli  svation. 

Shoreline  Mai  wgement  Zone  (SMZ) 
t  deep  vegetated  zone 
designated  by  T  /A  on  TVA-owned 
land. 

TVA  means  tMe  Tennessee  Valley 
Authority. 


TVA  property  means  real  property 
owned  by  the  United  States  and  luider 
the  custody  and  control  of  TVA. 

Vice  President  means  the  Vice 
President,  Resource  Stewardship,  TVA, 
or  a  functionally  equivalent  position. 

Water-based  structure  means  any 
structure,  fixed  or  floating,  constructed 
on  or  in  navigable  waters  of  the  United 
States. 

Winter  drawdown  elevation  means  the 
elevation  to  which  a  reservoir  water 
level  is  lowered  during  fall  to  provide 
storage  capacity  for  winter  and  spring 
flood  waters. 

Winter  pool  means  the  lowest  level 
expected  for  the  reservoir  during  the 
flood  season. 

Dated:  July  31,  2003. 

Kathryn  J.  Jackson, 

Executive  Vice  President,  River  Systems 
Operations  and  Environment.  Tennessee 
Valley  Authority. 

[FR  Doc.  03-20078  Filed  8-6-03;  8:45  am] 

BILUNG  COOE  8120-Oa-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  41 

[Public  Notice:  4434] 

Visas:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act;  Suspension  of 
Transit  Without  Visa  Program 

agency:  Department  of  State. 
ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  interim  rule  suspends 
the  visa  and/or  passport  waiver 
provisions  of  Department  of  State 
regulations,  commonly  known  as  the 
Transit  Without  Visa  (TWOV)  and  the 
International-to-International  (ITI) 
programs.  By  waiving  the  passport  and/ 
or  visa  requirements,  the  provisions  of 
Department  of  State  regulations 
facilitate  travel  through  the  United 
States  of  aliens  who  must  transit  the 
United  States  on  direct  and  continuous 
travel  from  one  country  to  another.  This 
waiver,  however,  indirectly  allows  this 
category  of  aliens  to  bypass  the  formal 
nonimmigrant  visa  process  that  includes 
the  prescreening  of  aliens  prior  to  their 
arrival  at  a  port  of  entry  in  the  United 
States.  Recent  intelligence  indicates  a 
possible  terrorist  threat  specific  to  the 
TWOV  and  ITI  programs  and  additional 
increased  threats  of  activities  against  the 
interests  and  the  seciuity  of  the  United 
States.  Therefore  the  Department  of 
State  and  the  Department  of  Homeland 
Security  (DHS)  have  determined  to 
suspend  those  programs.  The  rule  is 


necessary  in  view  of  the  recent 
intelligence  reports. 
DATES:  This  rule  is  effective  August  2, 
2003;  written  comments  must  be 
submitted  by  September  22,  2003. 
ADDRESSES:  Please  submit  written 
comments  to  the  Chief,  Legislation  and 
Regulations  Division,  Directorate  for 
Visa  Services,  Department  of  State,  2401 
E  Street,  NW.,  Washington,  DC  20520- 
0106,  by  FAX  to  (202)  663-3898,  or  by 
e-mail  to  visaregs@state.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Edward  Odom,  Legislation  and 
Regulations  Division,  Directorate  for 
Visa  Services,  Department  of  State,  2401 
E  Street,  NW.,  Washington,  DC  20520- 
0106,  (202)  663-1202. 
SUPPLEMENTARY  INFORMATION: 

What  Are  the  TWOV  and  ITI  Prograins? 

Piusuant  to  section  212(d)(4)  of  the 
Immigration  and  Nationality  Act,  8 
U.S.C.  1182(d)(4)(C),  the  Secretary  of 
Homeland  Security  (previously  the 
Secretary's  authority  under  this  section 
was  exercised  by  the  Attorney  General) 
and  the  Secretary  of  State,  acting  jointly, 
may  waive  the  visa  and/or  passport 
requirements  for  aliens  proceeding  in 
immediate  and  continuous  transit 
through  the  United  States.  Therefore, 
aliens  from  many  nations  who  desire  to 
travel  through  the  United  States  in 
transit  from  one  country  to  another 
without  the  need  of  obtaining  a  visa 
may  do  so  under  the  Transit  Without 
Visa  (TWOV)  and  International  to 
International  (ITI)  procedures  permitted 
imder  the  provisions  of  22  CFR  41.2(i). 

Why  Is  It  Necessary  To  Suspend  the 
TWOV  and  ITI  Programs? 

The  waiver  of  passport  and/ or  visa   ' 
requirements  permitted  by  these 
programs  precludes  the  prescreening  of 
participating  aliens  prior  to  their  arrival 
at  a  port  of  entry  in  the  United  States. 
Because  these  aliens  do  not  have  to 
apply  for  a  visa  and  be  interviewed  by 
a  consular  officer,  there  is  no 
opportimity  for  U.S.  authorities  to 
determine  prior  to  their  arrival  at  the 
U.S.  border  whether  a  participating 
alien's  travel  is  legitimate  and  whether 
the  alien  poses  any  threat  to  the  United 
States.  In  view  of  the  ciurent 
intelligence  of  a  possible  terrorist  threat 
specific  to  these  programs,  the 
Secretaries  of  State  and  Homeland 
Security  have  determined  that  the 
programs  immediately  be  suspended 
while  they  evaluate  the  security  risks 
involved  in  these  programs  over  the 
next  60  days.  During  the  60  day  review 
period,  DHS  and  the  Department  of 
State  will  be  reviewing  comments  and 
taking  other  steps  to  develop  plans  that 
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will  ensure  seciuity.  DHS  and  the 
Department  of  State  have  received 
specific,  credible  intelligence,  including 
intelligence  from  the  FBI  and  the  CIA, 
that  certain  terrorist  organizations  have 
identified  the  visa  and  passport 
exemptions  of  the  TWOV  and  ITI 
programs  as  a  means  to  gain  access  to 
the  United  States,  or  to  gain  access  to 
aircraft  en  route  to  or  from  the  United 
States,  to  cause  damage  to 
infrastructure,  injury,  or  loss  of  life  in 
the  United  States  or  on  board  the 
aircraft.  Consequently,  upon  the  signing 
of  this  rule  and  the  signing  of  a  similar 
rule  by  the  Secretary  of  Homeland 
Security  [see  the  Department  of 
Homeland  Security  rule  published 
elsewhere  in  this  issue  of  the  Federal 
Register)  the  TWOV  and  ITI  programs 
immediately  will  be  suspended.  The 
suspension  of  these  programs  will 
require  aliens  seeking  to  transit  the 
United  States  to  be  in  possession  of 
valid  passports  and  visas  unless  the 
passport  and/or  visa  requirements  may 
be  waived  under  other  provisions  of 
Part  41  and  such  a  waiver  has  been 
obtained. 

Regulatory  Findings 

Administrative  Procedure  Act 

The  immediate  implementation  of 
this  rule  as  an  interim  rule,  with  a  45- 
day  provision  for  post-promulgation 
public  comments,  is  based  on  findings 
of  "good  cause"  pursuant  to  5  U.S.C. 
553(b)  and  553(d)(3).  The  effective  date 
of  this  rule  on  August  2,  2003  is 
necessary  for  the  national  security  of  the 
United  States  and  to  prevent  the  TWOV 
and  ITI  programs  from  being  used  to 
conduct  terrorist  acts  against  the  United 
States.  There  is  a  reasonable  coflcern 
that  publication  of  this  rule  with  an 
effective  date  30  to  60  days  after 
publication  would  leave  the  United 
States  uimecessarily  vulnerable  to  a 
specific  terrorist  threat  against  persons 
in  the  United  States  during  the  interval 
between  the  publication  of  the  rule  and 
its  effective  date.  To  prevent  such  a 
result,  DHS  and  the  Department  of  State 
have  determined  that  prior  notice  and 
public  comment  on  this  rule  would  be 
impractical  and  contrary  to  the  public 
interest.  Accordingly,  there  is  good 
cause  to  publish  this  interim  rule  and  to 
make  it  effective  August  2,  2003. 

Inapplicability  of  Prior  Public  Notice 
and  Comment  and  Delayed  Effect 
Requirements  and  the  Regulatory 
Flexibility  Act 

The  Secretaries  of  State  and 
Homeland  Security  have  concluded 
that,  under  5  U.S.C.  553(b)(3)(B),  good 
cause  exists  for  dispensing  with  prior 


notice  and  public  comment 
requirements  for  these  changes  to  the 
regulations.  DHS  and  the  Department  of 
State  have  received  credible  intelligence 
that  certain  terrorist  organizations  have 
identified  this  exemption  from  the 
normal  visa  issuance  procedures  to  gain 
access  to  the  United  States  or  an  aircraft 
en  route  to  the  United  States  to  cause 
serious  damage,  injury,  or  death  in  the 
United  States.  Due  to  this  credible 
security  threat,  it  is  necessary  to 
implement  certain  measures  to  control 
the  entry  of  persons  arriving  in  the 
United  States. 

Inasmuch  as  this  suspension  is 
predicated  on  a  national  security 
emergency  as  noted  above,  pursuant  to 
5  U.S.C.  553(b)(3)(B),  prior  notice  and 
public  procedure  thereon  are 
unnecessary  and,  pursuant  to  5  U.S.C. 
553(d)(3),  a  delayed  effective  date  is  not 
required.  Since  this  document  is  not 
subject  to  the  prior  notice  and  public 
procedure  requirements  of  5  U.S.C.  553, 
it  is  not  subject  to  the  provisions  of  the 
Regulatory  Flexibility  Act,  as  amended 
(5  U.S.C.  601  et  seq.). 

The  Unfunded  Mandates  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

Although  this  rule  may  be  determined 
to  be  a  major  rule  as  defined  by  section 
804  of  the  Small  Business  Regulatory 
Enforcement  Act  of  1996,  it  is  exempt 
from  review  under  that  section  pursuant 
to  sections  801  and  808(2)  of  that  Act. 
The  Department  finds  good  cause  in  the 
potential  direct  threat  from  terrorists  to 
find  that  review  of  this  rule  luider 
section  804  is  impractical  and  confrary 
to  the  public  interest. 

Executive  Order  12866 

The  Department  of  State  considers 
this  rule  to  be  a  "significant  regulator^' 
action"  imder  Executive  Order  12866, 
section  3(f),  Regulatory  Plaiming  and 
Review!  The  Department,  however,  in 
conjunction  with  DHS,  concludes  at  this 
time  that  this  regulatory*  action  is  not 
economically  significant  under  section 
3(f)(1),  and  specifically  requests 
comments  regarding  this  determination. 
The  Office  of  Management  and  Budget 
(OMB)  and  the  Department  of  Justice 
(DOJ)  have  reviewed  this  rule  and  its 


companion  DHS  rule  printed  elsewhere 
in  this  edition  of  the  Federal  Register, 
and  have  provided  clearances.  The  DHS 
rule  contains  a  DHS-conducted 
assessment  of  costs  and  benefits 
analysis;  The  Department  of  State 
adopts  that  analysis,  upon  which  the 
determination  of  economic  significance 
of  this  rule  is  based,  as  in  the  DHS  rule. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subiects  in  22  CFR  Part  41 

Aliens,  Passports  and  visas. 

■  Accordingly,  for  the  reasons  discussed 
in  the  preamble,  part  41  is  amended  as 
follows: 

PART  41— {AMENDED] 

■  1 .  The  authority  citation  for  part  4 1  . 
continues  to  read: 

Authority:  8  U.S.C.  1104;  Public  Law  105- 
277,  112  Stat.  2681  et  seq. 

§41.2    [Amended] 

■  2.  The  text  of  §  41 .2  paragraph  (i)  is 
removed  and  reserved. 

Dated:  August  2,  2003. 

Maura  Harty, 

Assistant  Secretary  of  State,  Bureau  of 
Consular  Affairs,  Department  of  State. 

[FR  Doc.  03-20204  Fifed  8-4-03;  4:18  pm] 

BILLING  CODE  4710-a6-f> 


DEPARTMENT  OF  LABOR 
Wage  and  Hour  Division 

29  CFR  Part  697 

Industries  In  American  Samoa;  Wage 
Order 

AGENCY:  Wage  and  Hour  Division, 

Employment  Standards  Administration, 

Labor. 

ACTION:  Final  rule. 
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Ini 


summary:  Und4r 
Standards  Act 
American  Samda 
industry  comm 
Secretary  of  La 
into  effect  the 
recommended 
categories  by 
(the  Committee 
and  executive 
American  Samtia 
Fune  16,  2003. 
DATES:  This  rul 
August  22.  200: 
FOR  FURTHER 
information  s 
rule,  contact 
Office  of  Planning 
and  Hour  Div 
Standards 
Department  of 
Constitution 
DC  20210: 
(This  is  not  a  to 
of  the  final  rule 
may  be  obtaine( 
0541  or  (202) 
alternative  form  it 
print,  electronic 
(Word  Perfect. 
Duxbury  B,raillc 
SUPPLEMENTARY 


the  Fair  Labor 
minimum  wage  rates  in 

are  set  by  a  special 
ttee  appointed  by  the 
lor.  This  document  puts 
r  linimum  wage  rates 
ar  various  industry 
ustry  Committee  No.  25 
.  which  met  in  public 
session  in  Pago  Pago, 
,  during  the  week  of 

I !  shall  become  effective 


INSjORMATION  CONTACT:  For 

ifically  about  this  final 
N^cy  Flynn,  Director, 

and  Analysis,  Wage 
islon.  Employment 
Adm  nistration,  U.S. 

I  abor.  Room  S-3502,  200 
Avfenue,  NW.,  Washington, 
one (202)  693-0551. 
1  free  number.)  Copies 
in  alternative  formats 
by  calling  (202)  693- 
1-1461  (TTY).  The 
s  available  are  large 
file  on  computer  disk 
sen.  Mates  with 
System)  and  audiotape. 
INFORMATION: 


telep  1 


I.  Paperwork  Reduction  Act 

This  rule  confeins 
record  keeping 
subject  to  revie\  r 
Office  of  Manag  )ment 
(OMB)  under  th  ; 
Act  of  1995  (Pull 


no  reporting  or 
I  equirements  which  are 
and  approval  by  the 

and  Budget 
Paperwork  Reduction 
L.  104-13). 


('  ^ol. 


hdi 


II.  Background 

Pursuant  to  sections 
Fair  Labor  Standard 
amended  (29  U. 
by  means  of  the 
published  in  the 
April  23.  2003 
20032),  the  Secretary 
and  convened 
25  for  Industries 
referred  to  the 
of  the  minimum 
paid  under  secti  jn 
employees  withpi 
gave  notice  of  a 
the  Committee. 

Subsequent  to 
Pago  Pago  pursu  ant 
Committee  filed 
of  the  Wage  and 
containing  its  fi 
recommendatioi 
minimum  wage 
industry  classifii:at 


5.  6.  and  8  of  the 
s  Act  of  1938,  as 
C.  205.  206,  208),  and 
Administrative  Order 
Federal  Register  on 
68.  No.  78  FR 
of  Labor  appointed 
ustry  Committee  No. 
in  American  Samoa, 
C[)mmittee  the  question 
rates  of  wages  to  be 
8  of  the  FLSA  to 
the  industries,  and 
learing  to  be  held  by 

a  hearing  conducted  in 

to  the  notice,  the 
with  the  Administrator 
Hour  Division  a  report 
dings  of  fact  and 
s  with  respect  to 
ates  for  various 
ions. '  The  FLSA 


'  The  Report  of  Inclistry 
includes  as  Attachni(  nt 
for  No  Minimum  Wa  |i 


Committee  No.  25 
A.  a  written  "Justification 
le  Increase."  which  was 


requires  that  the  Secretary  publish  the 
recommendations  in  the  Federal 
Register  and  further  requires  that  the 
recommendations  in  the  report  be 
effective  15  days  after  publication. 
Accordingly,  as  authorized  and  required 
by  section  8  of  the  Fair  Labor  Standards 
Act  of  1938  and  29  CFR  511.18,  this  rule 
hereby  revises  Sees.  697.2  and  697.4  of 
29  CFR  part  697  to  implement  the 
recommendations  of  Industry 
Committee  No.  25. 

ni.  Executive  Order  12866,  Section  202 
of  the  Unfunded  Mandates  Reform  Act 
of  1995  and  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  not  a  "significant 
regulatory  action"  within  the  meaning 
of  Executive  Order  12866,  and  no 
regulatory  impact  analysis  is  required. 
This  document  puts  into  effect  the  wage 
rates  recommended  by  Industry 
Committee  No.  25,  which  met  in  Pago 
Pago,  American  Samoa  during  the  week 
of  June  16,  2003.  The  Committee 
reconunended  no  wage  rate  increases  in 
any  of  the  industry  categories.  The  wage 
rates  that  were  effective  on  October  1, 
2002  will  remain  in  effect. 

This  rule  is  not  expected  to  result  in 
a  rule  that  may  (1)  Have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
or  adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities:  (2)  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency;  (3)  materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof:  or  (4)  raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  Executive  Order  12866. 

For  reasons  similar  to  those  noted 
above,  the  rule  does  not  require  a  Sec. 
202  statement  under  the  Unfunded 
Mandates  Reform  Act  of  1995. 

Finally,  the  rule  is  not  a  major  rule 
within  the  meaning  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  Although  the  rule 
will  impact  solely  on  American  Samoa, 
its  impact  on  costs  or  prices  is  not 
expected  to  be  major,  for  the  reasons 
discussed  above. 


prepared  by  the  three  members  of  the  Committee 
who  are  residents  of  American  .Samoa.  Attachment 
B  is  a  dissent  prepared  by  the  two  Committee 
members  who  represented  employees.  Copies  of  the 
Report  may  be  obtained  by  contacting  Nancy  Flynn 
at  202-693-0551  or  by  e-mail  at 
Flynn .  Nancy®4ol.gov. 


rV.  Executive  Order  13132  (Federalism) 

The  Department  has  reviewed  this 
rule  in  accordance  with  Executive  Order 
13132  regarding  federalism,  and  has 
determined  that  it  does  not  have 
federalism  implications. 

The  rule  does  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the* 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

V.  Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  the  rule 
under  5  U.S.C.  533(b),  the  requirements 
of  the  Regulatory  Flexibility  Act,  Public 
Law  96-354,  94  Stat.  1164,  5  U.S.C.  601 
et  seq.,  pertaining  to  regulatory 
flexibilitv  analysis,  do  not  apply  to  this 
rule.  See  5  U.S.C.  601(2). 

VI.  Administrative  Procedure  Act 

Good  cause  exists  for  issuance  of  this 
rule  without  publication  30  days  in 
advance  of  its  effective  date,  as  normally 
required  by  section  553(d)  of  the 
Administrative  Procedure  Act.  As 
discussed  above.  Section  8  of  the  FLSA 
requires  that  the  rule  be  effective  15 
days  after  publication. 

VII.  Document  Preparation 

This  document  was  prepared  under 
the  direction  and  control  of  Tammy  D. 
McCutchen.  Wage  and  Hour  Division, 
Employment  Standards  Administration, 
U.S.  Department  of  Labor. 

List  of  Subjects  in  29  CFR  Part  697 

American  Samoa,  Minimum  wages. 

■  Accordingly,  part  697  of  chapter  V  of 
title  29,  Code  of  Federal  Regulations  is 
amended  as  set  forth  below. 

PART  697— INDUSTRIES  IN  AMERICAN 
SAMOA 

■  1.  The  authority  citation  for  part  697 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  205,  206,  208. 

■  2.  Section  697.2  is  revised  to  read  as 
follows: 

§  697.2  Industry  wage  rates  and  effective 
dates. 

Every  employer  shall  pay  to  each  of 
his  employees  in  American  Samoa,  who 
in  any  workweek  is  engaged  in 
commerce  or  in  the  production  of  goods 
for  commerce,  or  is  employed  in  any 
enterprise  engaged  in  commerce  or  in 
the  production  of  goods  for  commerce, 
as  these  terms  are  defined  in  section  3 
of  the  Fair  Labor  Standards  Act  of  1938. 
wages  at  a  rate  not  less  than  the 
minimum  rate  prescribed  in  this  section 
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for  the  industries  and  classifications  in 
which  such  employee  is  engaged. 
Effective  date:  Oct.  1,  2003 

Industry  ' 

(a)  Government  Employees — $2.77 

(b)  Fish  Canning  and  Processing — $3.26 

(c)  Petroleum  Marketing — $3.85 

(d)  Shipping  and  Transportation: 

(1)  Classification  A— $4.09 

(2)  Classification  B— $3.92 

(3)  Classification  C— $3.88 

(e)  Construction — $3.60 

(f)  Retailing,  Wholesaling,  and 

Warehousi  ng— $3 . 1 0 

(g)  Bottling.  Brewing,  and  Dairy  Products — 

$3.19 
(h)  Printing— $3.50 
(i)  Publishing— $3.63 
(j)  Finance  and  Insurance — $3.99 
(k)  Ship  Maintenance — $3.34 
(1)  Hotel- $2.86 

(m)  Tour  and  Travel  Services — $3.31 
(n)  Private  Hospitals  and  Educational 

Institutions — $3.33 
(o)  Garment  Manufacturing — $2.68 
(p)  Miscellaneous  Activities — $2.57 

■  3.  Section  697.4  is  revised  to  read  as 
follows: 

§697.4    Effective  dates. 

The  wage  rates  specified  in  §  697.2  are 
effective  on  October  1,  2003. 

Signed  at  Washington,  DC,  this  1st  day  of 
August  2003. 
Tammy  D.  McCutchen, 
Administrator,  Wage  and  Hour  Division. 
(PR  Doc.  03-20096  Filed  8-6-03;  8:45  am] 

BILLING  CODE  *S^t^-27-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-7541-7] 

Hazardous  Waste  Management 
>      System;  Exclusion  for  Identifying  and 
Listing  Hazardous  Waste  and  a 
Determination  of  Equivalent 
Treatment;  Final  Exclusion 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  granting  two  petitions 
submitted  by  the  University  of 
California — E.O.  Lawrence  Berkeley 
National  Laboratory  (LBNL).  First,  EPA 
is  granting  the  petition  to  exclude  (or 
"delist")  its  F002.  F003,  and  F005 
mixed  waste.  Second,  EPA  is  granting 
LBNL's  petition  which  is  for  a 
determination  of  equivalent  treatment 
(DET)  for  the  catalytic  chemical 
oxidation  (CCO)  technology  that  LBNL 
used  to  treat  its  original  mixed  waste. 


After  careful  analysis  EPA  has 
concluded  that  the  petitioned  waste  is 
no  longer  hazardous  waste  and  that  the 
CCO  treatment  is  equivalent  to 
combustion.  This  exclusion  applies  to 
approximately  200  U.S.  gallons  of 
residues  from  treatment  of  low-level 
mixed  waste  from  the  National  Tritium 
Labeling  Facility  (NTLF),  a  research 
facility  located  within  LBNL. 
Accordingly,  this  final  nile  excludes  the 
petitioned  waste  from  the  requirements 
of  hazardous  waste  regulations  under 
the  Resource  Conservation  and 
Recovery  Act  (RCRA)  provided  the 
petitioner  meets  the  delisting  conditions 
which  require  that  the  residue  be 
disposed  at  an  authorized  low-level 
radioactive  waste  facility. 

EFFECTIVE  DATE:  August  7,  2003. 

ADDRESSES:  The  public  docket  for  this 
final  rule  is  located  at  the  U.S. 
Environmental  Protection  Agency 
Region  9  RCRA  Records  Center,  75 
Hawthorne  Street,  San  Francisco.  CA 
94105,  and  is  available  for  viewing  from 
9  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  Federal  holidays.  The 
docket  contains  the  petition,  all 
information  submitted  by  the  petitioner, 
and  all  information  used  by  EPA  to 
evaluate  the  petition.  Call  the  EPA 
Region  9  RCRA  Records  Center  at  (415) 
947—4596  for  appointments.  The  public 
may  copy  material  ft'om  the  regulatory 
docket  at  $0.15  per  page. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  800-424-9346.  For  technical 
information  on  specific  aspects  of  these 
petitions,  contact  Cheryl  Nelson  at  the 
address  above  or  at  415-972-3291,  e- 
mail  address:  nelson.cheryd@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

L  Overview  Information 

A.  What  Rule  Is  EPA  Finalizing? 

B.  Why  Is  EPA  Approving  These  Petitions? 

C.  What  Are  the  Limits  of  This  Exclusion? 

D.  How  Will  LBNL  Manage  the  Waste? 

E.  When  Is  the  Final  Rule  Effective? 

F.  How  Does  This  Final  Rule  Affect  States? 

II.  Background 

A.  What  Is  a  Delisting  Petition? 

B.  What  Regulations  Allow  Facilities  To 
Delist  a  Waste? 

C.  What  Information  Must  the  Generator 
Supply  for  a  Delisting  Petition? 

D.  What  Is  a  Demonstration  of  Equivalent 
Treatment? 

E.  What  Regulations  Allow  Facilities  To 
Request  a  Demonstration  of  Equivalent 
Treatment? 

F.  What  Information  Must  the  Generator 
Supply  for  a  Demonstration  of 
Equivalent  Treatment  Petition? 

III.  EPA's  Evaluation  of  the  Waste 

Information  and  Data 


A.  What  Waste  Did  LBNL  Petition  EPA  To 
Delist? 

B.  Hov.'  Did  LBNL  Sample  and  Analyze  the 
Waste  in  the  Petitions? 

IV.  Public  Comments  Received  oh  the 

Proposed  Rule 

A.  Who  Submitted  Comments  on  the 
Proposed  Rule? 

B.  What  Did  the  Supportive  Comments 
Say? 

C.  What  Were  the  Non-Supportive 
Comments  and  EPA's  Responses? 

V.  Administrative  Requirements 

I.  Overview  Iiifonnation 

A.  What  Rule  Is  EPA  Finalizing? 

After  evaluating  the  petitions,  EPA 
proposed,  on  July  31,  2002,  to  exclude 
the  Lawrence  Berkeley  National 
Laboratory  (LBNL)  waste  from  the  lists 
of  hazardous  waste  imder  40  CFR 
261.31  and  261.32,  and  to  grant  the 
Demonstration  of  Equivalent  Treatment 
(DET)  for  LBNL's  Catalytic  Chemical 
Oxidation  (CCO)  technology  used  to 
perform  the  treatment  of  the  original 
mixed  waste.  Mixed  waste  is  defined  as 
waste  that  contains  hazardous  waste 
subject  to  the  requirements  of  RCRA  and 
source,  special  nuclear,  or  by-product 
material  subject  to  the  requirements  of 
the  Atomic  Energy  Act  (AEA).  See  42 
U.S.C.  6903  (41),  added  by  the  Federal 
Facility  Compliance  Act  of  1992. 
LBNL's  petitioned  waste  contains 
tritium,  a  radioactive  hydrogen  isotope 
(^H)  manufactured  for  use  as  a  tracer  in 
biomedical  research. 

The  EPA  is  finalizing: 

(1)  The  decision  to  grant  LBNL's 
petition  to  have  its  F002,  F003,  and 
F005  mixed  waste  excluded  fi-om  the 
definition  of  a  hazardous  waste,  subject 
to  certain  conditions;  and  (2)  the 
decision  to  grant  LBNL's  petition  for  a 
determination  that  the  CCO  technology 
used  to  perform  the  treatment  of  the 
original  mixed  waste  is  equivalent  to 
combustion  as  defined  in  EPA's  Land 
Disposal  Restriction  (LDR)  Program  for 
treatment  of  high-total  organic  carbon 
(TOO  subcategory  DOOl  ignitable 
wastes.  Because  LBNL's  original  mixed 
waste  is  also  a  DOOl  ignitable  waste,  it 
must  be  treated  via  a  combustion 
technology  prior  to  disposal  to  meet  the 
LDR  treatment  standard. 

B.  Why  Is  EPA  Approving  These 
Petitions? 

LBNL's  delisting  petition  requests  a 
delisting  for  approximately  200  U.S. 
gallons  of  residues  from  treatment  of 
low-level  mixed  waste.  The  petitioned 
wastes  met  the  definition  of  listed  F002, 
F003,  and  F005  RCRA  hazardous  wastes 
because  they  were  derived  irom 
treatment  of  mixed  wastes  that  are  listed 
for  these  waste  codes.  LBNL  does  not 
believe  the  petitioned  waste  meets  the 
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criteria  for  whic  h  EPA  listed  it  as  a 
hazardous  wasti  s.  LBNL  also  believes  no 
additional  consi  ituents  or  factors  could 
cause  the  waste  to  be  hazardous. 

EPA's  review  of  this  petition  included 
consideration  ol  the  original  listing 
criteria  and  the  tdditional  factors 
required  by  the  hazardous  and  Solid 
Waste  Amendm  mts  of  1984  (HSWA). 
See  section  300  (f)  of  RCRA.  42  U.S.C. 
6921(f),  and  40  I  :FR  260.22{d)(lH4) 
(hereinafter  all  <  ectional  references  are 
to  40  CFR  unlesi  i  otherwise  indicated). 
In  making  the  fi  lal  delisting 
determination,  I  PA  also  evaluated  the 
petitioned  waste  against  the  listing 
criteria  and  fact(  trs  cited  in 
§  261.11(a)(2)  an  d  (a)(3).  Based  on  this 
review,  the  EPA  agrees  with  the 
petitioner  that  tl  le  waste  is 
nonhazardous  m  ith  respect  to  the 
original  listing  c  riteria. 

If  EPA  had  toi  nd,  based  on  this 
review,  that  the  (vaste  remained 
hazardous  based  on  the  factors  for 
which  the  waste  was  originally  listed, 
EPA  would  have  proposed  to  deny  the 
petition.  EPA  ev  iluated  the  waste  with 
respect  to  other  actors  to  assess 
whether  there  is  a  reasonable  basis  to 
believe  that  sucl  additional  factors 
could  cause  the  vaste  to  be  hazardous. 
These  factors  inc  luded:  (1)  Whether  the 
waste  is  conside  ed  acutely  toxic;  (2)  the 
toxicity  of  the  cc  nstituents;  (3)  the 
concentrations  oJF  the  constituents  in  the 
waste;  (4)  the  ter  dency  of  the  hazardous 
constituents  to  n  ligrate  and  to 
bioaccumulate;  (5)  persistence  of  the 
constituents  in  t  le  environment  once 
released  from  thi  (  waste:  (6)  plausible 
and  specific  type  s  of  management  of  the 
petitioned  waste  (7)  the  quantity  of 
waste  produced;  and  (8)  waste 
variability.  EPA  )elieves  the  petitioned 
waste  does  not  n  eet  these  factors  or  the 
listing  criteria. 

LBNL's  DET  p  (tition  requests  a 
determination  ui  ider  40  CFR  268.42(b) 
that  the  CCO  tec  inology  used  to 
perform  the  treat  ment  of  the  original 
mixed  waste  is  e  juivalent  to 
combustion  as  d(  ifined  in  EPA's  LDR 
Program. 

We  are  grantin  5  the  DET  because 
LBNL  has  adequi  itely  demonstrated  that 
the  CCO  technol  »gy  is  equivalent  to 
combustion  for  t  le  treatment  of  organic 
wastes.  This  den  onstration  is  based 
primarily  on  the  bllowing  key  factors: 
(1)  The  CCO  syst  an  achieves  a 
destruction  emd  1  emoval  efficiency  of 
more  than  99.99<  %  at  a  temperatiue 
near  or  above  50(  i°C;  (2)  the  CCO  system 
does  not  emit  Hy  drogen  Chloride  Vapor 
(HCl)  or  particuii  te  matter;  and  (3)  the 
CCO  system  was  operated  in 
compliance  with  Federal,  State  and 
local  hazardous  \  i^aste  and  air  emission 


regulations.  The  treatment  residues 
generated  from  LBNL's  use  of  the  CCO 
technology  have  met  the  applicable  LDR 
technology  standard  for  DOOl  waste. 
The  LDR  treatment  standards  for  F002, 
F003,  and  F005  wastes  are  numeric 
standards.  The  CCO  technology  treated 
the  original  mixed  wastes  to  below  these 
numeric  standards. 

C.  What  Are  the  Limits  of  This 
Exclusion? 

This  exclusion  applies  to  the  waste 
described  in  the  petitions  only  if 
conditions  contained  herein  are 
satisfied. 

D.  How  Will  LBNL  Manage  the  Waste? 

LBNL  is  ciurently  storing  the  waste  in 
its  permitted  mixed  waste  storage 
facility.  When  the  delisting  exclusion  is 
finalized,  LBNL  will  dispose  the  waste 
in  an  authorized  low-level  radioactive 
waste  disposal  facility. 

E.  When  Is  the  Final  Rule  Effective? 

This  rule  is  effective  August  7,  2003. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984,  amended  section 
3010  of  RCRA,  42  USCA  6930(b)(1), 
allow  rules  to  become  effective  in  less 
than  six  months  after  the  rule  is 
published  when  the  regulated 
community  does  not  need  the  six-month 
period  to  come  into  compliance.  That  is 
the  case  here  because  this  rule  reduces, 
rather  than  increases,  the  existing 
requirements  for  persons  generating 
hazardous  waste.  This  reduction  in 
existing  requirements  also  provides  a 
basis  for  making  this  rule  effective 
immediately,  upon  publication,  under 
the  Administrative  Procedure  Act, 
pursuant  to  5  USCA  553(d). 

F.  How  Does  This  Final  Rule  Affect 
States? 

This  proposed  exclusion,  if 
promulgated,  would  be  issued  under  the 
Federal  RCRA  delisting  program.  States, 
however,  may  impose  more  stringent 
regulatory  requirements  than  EPA 
pursuant  to  section  3009  of  RCRA. 
These  more  stringent  requirements  may 
include  a  provision  which  prohibits  a 
Federally-issued  exclusion  from  taking 
effect  in  the  State.  Because  a  petitioner's 
waste  may  be  regulated  under  a  dual 
system  (i.e.,  both  Federal  (RCRA)  and 
State  (RCRA)  or  State  (non-RCRA) 
programs),  petitioners  are  urged  to 
contact  State  regulatory  authorities  to 
determine  the  current  status  of  their 
wastes  under  the  State  laws. 
Furthermore,  some  States  are  authorized 
to  administer  a  delisting  program  in  lieu 
of  the  Federal  program  (i.e.,  to  make 
their  own  delisting  decisions). 
Therefore,  this  proposed  exclusion,  if 


promulgated,  may  not  apply  in  those 
authorized  States,  unless  it  is  adopted 
by  the  State.  If  the  petitioned  v/aste  is 
managed  in  any  State  with  delisting 
authorization,  LBNL  must  obtain 
delisting  authorization  from  that  State 
before  the  waste  may  be  managed  as 
nonhazardous  in  that  State. 

II.  Background 

A.  What  Is  a  Delisting  Petition? 

A  delisting  petition  is  a  request  from 
a  generator  to  EPA  or  another  agency 
with  jurisdiction  to  exclude,  or  delist, 
from  the  RCRA  list  of  hazardous  waste, 
waste  the  generator  believes  should  not 
be  considered  hazardous  under  RCRA. 

B.  What  Regulations  Allow  Facilities  to 
Delist  a  Waste? 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  the  EPA  to 
remove  their  wastes  from  hazardous 
waste  regulation  by  excluding  them 
from  the  lists  of  hazardous  wastes 
contained  in  §§  261.31  and  261.32. 
Specifically,  §  260.20  allows  any  person 
to  petition  the  Administrator  to  modify 
or  revoke  any  provision  of  parts  260 
through  265  and  268  of  Title  40  of  the 
Code  of  Federal  Regulations.  Section 
260.22  provides  generators  the   . 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  from 
a  particular  generating  facility  from  the 
hazardous  waste  lists. 

C.  What  Information  Must  the  Generator 
Supply  for  a  Delisting  Petition? 

Petitioners  must  provide  sufficient 
information  to  EPA  to  allow  EPA  to 
determine  that  the  waste  to  be  excluded 
does  not  meet  any  of  the  criteria  under 
which  the  waste  was  listed  as  a 
hazardous  waste.  In  addition,  the 
Administrator  must  determine,  where 
he/she  has  a  reasonable  basis  to  believe 
that  factors  (including  additional 
constituents)  other  than  those  for  which 
the  waste  was  listed  could  cause  the 
waste  to  be  a  hazardous  waste,  that  such 
factors  do  not  warrant  retaining  the 
waste  as  a  hazardous  waste. 

D.  What  Is  a  Demonstration  of 
Equivalent  Treatment? 

A  demonstration  of  equivalent 
treatment  petition  is  a  request  from  a 
generator  to  EPA  or  another  agency  with 
jurisdiction  to  grant  DETs.  asking  that 
EPA  approve  an  alternative  treatment 
method  that  can  achieve  a  measure  of 
performance  equivalent  to  that 
achievable  by  the  EPA-specified  method 
in  the  LDR  program. 
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E.  What  Regulations  Allow  Facilities  To 
Request  a  Demonstration  of  Equivalent 
Treatment? 

Under  40  CFR  268.42(b),  facilities 
may  submit  an  application  to  EPA 
demonstrating  that  an  alternative 
treatment  method  can  achieve  a 
measure  of  performance  equivalent  to 
that  achieved  by  methods  specified  in 
§268.42. 

F.  What  Information  Must  the  Generator 
Supply  for  a  Demonstration  of 
Equivalent  Treatment  Petition? 

Petitioners  must  provide  sufficient 
information  to  EPA,  to  allow  EPA  to 
determine  that  the  alternative  treatment 
method  provides  a  measure  of 
performance  equivalent  to  that  achieved 
by  the  EPA-specified  method  in  the  LDR 
program.  Such  information  generally 
includes:  a  demonstration  that  their 
treatment  method  is  in  compliance  with 
federal,  state,  and  loced  requirements 
and  is  protective  of  human  health  and 
the  environment,  and  demonstrations  of 
equivalence  for  an  alternative  method  of 
treatment  based  on  a  comparison  of 
technologies. 

m.  EPA's  Evaluation  of  the  Waste 
Inforination  and  Data 

A.  What  Waste  Did  LBNL  Petition  EPA 
To  Delist? 

On  June  30, 1999,  LBNL  petitioned 
EPA  to  exclude  from  the  list  of 
hazardous  wastes  at  40  CFR  261.31,  an 
initial  volume  of  approximately  105 
U.S.  gallons  and  an  approximate  annual 
volume  of  65  U.S.  gcdlons  of  CCO 
treatment  residues  generated  at  the 
NTLF  and  designated  as  F002,  F003, 
and  F005  listed  mixed  wastes.  F002, 
F003,  and  F005  wastes  are  spent 
halogenated  and  non-halogenated  ^ 
solvent  mixtures  from  non-specific 
soiu'ces.  LBNL  also  included  in  this 
submittal  a  demonstration  of  equivalent 
treatment  petition  for  this  same  waste  as 
this  waste  is  also  high-TOC  subcategory 
DOOl  ignitable  wastes. 

Since  submitting  the  petitions,  the 
NTLF  has  generated  an  additional 
approximately  95  gallons  of  treatment 
residues.  There  will  be  no  additional 
treatment  residues  from  the  CCO 
process.  LBNL  has  closed  the  NTLF. 
Therefore,  the  total  amount  of  waste 
LBNL  has  petitioned  to  delist  and  for 
which  it  has  sought  demonstration  of 
equivalent  treatment  approval  is  a  total 
fixed  amount  of  200  U.S.  gallons. 

B.  How  Did  LBNL  Sample  and  Analyze 
the  Waste  for  the  Petitions? 

LBNL  submitted  seven  sets  of 
analytical  data  from  mixed  waste 
samples  and  six  sets  of  analytic  data 


from  surrogate  waste  samples.  Because 
there  are  no  conunercially  available 
analytical  laboratories  with  the  ability  to 
analyze  high  activity  mixed  wastes  from 
NTLF  (due  to  the  level  of  radioactivity), 
all  analytical  testing  for  these  mixed 
wastes  was  conducted  in-house  by 
LBNL  and  NTLF  staff.  As  a  quality 
control  measure,  non-radioactive 
surrogate  waste  samples  were  sent  for 
analysis  to  an  offsite  commercial 
laboratory  and  results  were  compared  to 
the  in-house  data. 

For  the  in-house  testing  data,  LBNL 
provided  the  experimental  data 
documentation  from  the  operation  of  the 
CCO  system,  and  the  test  results  (GC 
chromatograms).  LBNL's  in-house 
testing  method  used  direct  liquid 
injection  gas  chromatography  to 
minimize  the  volume  of  the  sample.  The 
LBNL  method  used  two  detectors,  a 
Mass  Spectrometer  and  a  Flame 
Ionization  Detector.  Together,  these  can 
detect  organic  compounds  listed  in  40 
CFR  part  261,  appendix  VIII  including 
those  compounds  that  were  present  in 
the  original  mixed  waste  and  surrogate 
samples  prior  to  treatment. 

LBNL  also  tested  all  samples  for  pH 
in-house  using  pH  strips.  LBNL  did  not 
test  for  inorganic  or  metal  compounds 
because,  based  upon  the  processes  and 
chemicals  that  LBNL  used  to  produce 
these  wastes,  these  compounds  were  not 
present  in  the  original  mixed  waste  or 
surrogate  samples. 

The  surrogate  samples  that  were  sent 
to  an  off-site  commercial  analytical 
laboratory  were  analyzed  by  EPA  Test 
Methods  8015  (modified)  for  Industrial 
Solvents  and  Method  8260  for  Volatile 
Organic  Compounds.  Several  samples 
were  also  tested  by  Method  8270  for 
Base  Neutral  and  Acid  Extractable 
Organic  Compounds  (semivolatile 
compounds). 

IV.  Public  Comments  Received  on  the 
Proposed  Rule 

EPA  began  accepting  public 
comments  just  after  the  original 
delisting  and  DET  petitions  were 
received  in  June  1999.  At  that  time, 
LBNL  had  just  begun  treatment  of  the 
mixed  waste  using  the  CCO  process. 
LBNL  operated  the  CCO  system  as  part 
of  its  treatability  study  in  accordance 
with  DTSC  regulations  (22  CCR 
66261.4). 

Given  the  passage  of  time,  many  of 
the  public  comments  that  EPA  received 
raised  concerns  about  the  treatability 
study  that  are  no  longer  pertinent.  All 
the  mixed  waste  has  already  been 
treated,  the  residue  is  no  longer 
hazardous,  and  LBNL  has  closed  the 
NTLF.  The  remaining  residues  are 
radioactive-only  and  therefore  are 


subject  to  regulation  by  NRC.  Thus,  the 
potential  availability  of  new  treatment 
technologies  has  no  bearing  on  EPA's 
action  here. 

Other  comments  raised  issues  that  are 
not  relevant  to  the  Delisting  or  DET 
petitions,  such  as  the  Superfund  status 
of  LBNL  and  the  potential  future 
issuance  of  treatment  permits 
authorizing  CCO  technology.  While  EPA 
believes  that  the  CCO  process  is 
equivalent  to,  and  in  some  ways 
superior  to  combustion,  under  our 
regulations,  this  decision  is  site-specific. 
Others  who  are  pursuing  this 
technology  will  need  to  submit  their 
own  delisting  and  DET  petitions  and 
permit  applications. 

A.  Who  Submitted  Comments  on  the 
Proposed  Rule? 

A  total  of  192  comments  (letters  and 
oral  testimony)  were  received  during  the 
public  comment  period  from  a  wide 
variety  of  industiy  and  trade 
associations;  a  local  community  group; 
universities  and  academic  institutions; 
pharmaceutical  companies;  Department 
of  Energy  (DOE)  facilities  and  LBNL; 
individuals;  and  government 
organizations.  Of  the  comments 
received,  one  hundred  and  seventy-two 
of  the  comments  were  supportive  of  the 
proposed  decisions,  six  comments  were 
neutral,  and  fourteen  comments  were 
non-supportive  of  the  proposed 
decisions.  A  more  detailed  response  to 
comment  dociunent  is  included  in  the 
rulemaking  docket. 

B.  What  Did  the  Supportive  Public 
Comments  Say? 

The  supportive  comments  came  from 
all  of  the  categories  of  groups  listed 
above  except  for  the  local  community 
group. 

In  general,  the  supportive  comments 
cited  the  small  volumes  of  waste 
involved,  the  small  scale  of  the 
treatment  process,  treatment  onsite  by 
the  waste  generators,  the  expertise  of  the 
staff  involved  in  the  treatment,  and  the 
protective  controls  already  in  place 
imder  DOE  regulation.  The  supportive 
comments  also  pointed  out  the  lack  of 
affordable  treatment  and  disposal 
options  for  mixed  waste  and  the 
effectiveness  of  the  CCO  method  as 
superior  over  required  large-scale 
commercial  processes  (e.g.  incineration) 
because  it  prevents  the  release  of  tritium 
to  the  environment.  Many  organizations 
also  mentioned  this  proposed  rule  as  an 
important  initiative  designed  to  help 
resolve  a  national  mixed  waste  problem 
faced  by  the  DOE,  other  research 
organizations,  and  the  pharmaceutical 
industry. 
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Several  conuienters  urged  EPA  to 
promulgate  a  bijoad  conditional 
exemption  from  RCRA  for  the  use  of 
ceo  to  all  mixad  wastes  including  those 
containing  accelerator  produced 
radionuclides  fdr  all  sites  that  are 
Nuclear  Regulal  ory  Commission  (NRC) 
licensees. 

EPA  Responds:  EPA  appreciates  the 
viewpoints  expi  essed  by  these 
commenters  but  stresses  that  our 
decisions  are  sil  e-specific  and  only 
apply  to  LBNL'i  CCO  process  and 
waste.  Others  w  lo  may  wish  to  exclude 
their  waste  or  di  smonstrate  that  their 
particular  CCO  i  ystem  or  other 
technology  is  et  uivalent  to  that  required 
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wastes.  However,  others  who  may  wish 
to  demonstrate  their  own  particular 
CCO  technology  would  be  required  to 
submit  their  own  DET  Petition  to  EPA 
or  their  authorized  state. 

(2)  Another  commenter  said  that  the 
tritium  should  not  be  disposed  in  a 
landfill.  Other  commenters  agreed  and 
expressed  concern  that  EPA  has 
inaccurate  information  regarding  the 
availability  of  mixed  waste  treatment 
and  disposal  facilities.  Additionally, 
several  commenters  stated  that  a 
superior  process  for  CCO  is  currently 
being  tested  under  EPA's  Project  XL  and 
therefore  LBNL's  Delisting  Petition  is 
not  necessary. 

EPA  Responds:  EPA  disagrees  with 
these  commenters  that  the  Delisting 
Petition  is  unnecessary  or  that  tritium 
should  not  be  disposed  to  a  landfill. 
Tritium  is  not  a  regulated  hazardous 
waste  constituent  under  EPA's  RCRA 
program.  Approval  of  the  Delisting 
Petition  in  no  way  alters  the  DOE 
radioactive  material  standards 
applicable  to  the  tritium  in  the 
treatment  residuals.  These  wastes  must 
be  managed  as  a  low-level  radioactive 
waste. 

At  this  time,  EPA  is  unaware  of  any 
available  option  for  recycling  of  the 
tritium.  EPA  believes  that  the  CCO 
process  LBNL  used  represents  the  state 
of  the  art  in  capture  and  recovery  of 
tritium  in  mixed  waste. 

The  wide  geographic  use  and  almost 
simultaneous  development  of  this 
technology  nationally  and  the  degree  of 
sharing  of  information  among  these 
facilities  leads  EPA  to  conclude  that 
catalytic  chemical  oxidation  of  mixed 
wastes  is  a  viable  and  effective 
treatment  method. 

(3)  Several  commenters  requested  that 
EPA  postpone  its  Delisting  and  DET 
decision  until  all  the  radioactivity  in  the 
treated  residual  waste  has  decayed,  then 
manage  the  waste  as  a  hazardous  waste. 
Commenters  suggest  that  this  would  be 
the  cheapest  and  safest  method  of 
dealing  with  the  waste  and  less  of  a 
health  risk  than  future  burning  of  more 
radioactive  mixed  waste. 

EPA  Responds:  EPA  disagrees  with 
these  commenters.  The  original  mixed 
waste  has  already  been  treated  to 
destroy  the  hazardous  constituents;  the 
remaining  treatment  residuals  are  low- 
level  radioactive  waste  only  (tritiated 
water).  The  DET  and  Delisting  are 
necessary  administrative  steps  to 
facilitate  appropriate  final  disposition  of 
the  waste.  EPA  calculates  that  the 
natural  decay  of  these  residuals  would 
take  several  hundred  years.  The 
permitted  mixed  waste  storage  facility  at 
LBNL  is  not  designed  or  operated  to 
store  radioactive  wastes  for  this  long 


period  of  time.  EPA  believes  that  the 
treated  residual  waste  is  best  managed 
as  a  low-level  radiological  waste  at  a 
disposal  facility  designed  and  operated 
to  safely  and  permanently  manage  these 
wastes. 

Our  decision  to  grant  LBNL's 
petitions  for  a  Delisting  and  DET  is  site 
specific  and  applies  only  to  the  200 
gallons  of  treated  residual  waste  at 
LBNL.  Any  other  facility  that  generates 
and  wishes  to  treat  its  own  mixed  waste 
is  subject  to  its  own  local,  state,  and 
federal  regulations  for  hazardous  and  for 
radioactive  wastes. 

(4)  Several  commenters  expressed  a 
variety  of  concerns  regarding  tritiiun 
and  its  release  during  the  CCO  process, 
given  that  "the  CCO  system  is  still  a 
very  highly  experimental  process"  and 
believed  that  it  was  prematiue  for  EPA 
to  make  any  decisions  regardijig  the  use 
of  the  process  at  this  time.  Commenters 
also  asked  numerous  questions 
regarding  specific  operational  details  of 
the  CCO  system  such  as  the  possible 
formation  of  deposits  or  dioxins,  and 
whether  any  corrosion  or  safety  studies 
had  been  done. 

EPA  Responds:  EPA  disagrees  that 
consideration  of  the  fate  of  tritium 
during  the  CCO  process  is  relevant  to 
our  proposed  decisions  to  grant  the 
Delisting  or  the  DET  Petitions  or  that  the 
CCO  process  is  experimental  or  our 
decision  prematxue.  As  previously 
described,  tritium  is  not  a«RCRA 
hazardous  constituent  and  therefore  is 
not  subject  to  EPA's  delisting  or  DET 
petition  regulations.  EPA  regulates  the 
hazardous  waste  portion,  while  the  NRC 
or  DOE  regulate  the  radioactive  portion 
of  mixed  waste. 

In  order  for  EPA  to  delist  a  particular 
waste,  the  petitioner  must  demonstrate: 
(1)  The  waste  does  not  meet  any  of  the 
criteria  under  which  the  waste  was 
listed,  (2)  the  waste  does  not  exhibit  any 
of  the  hazardous  waste  characteristics 
defined  in  Sees.  261.21  through  261.24, 
and  (3)  there  are  no  additional 
constituents  in  the  waste  other  than 
those  for  which  it  was  listed,  that  would 
cause  the  waste  to  be  a  hazardous  waste 
(40  CFR  260.22(a)).  For  this  petition, 
EPA  believes  that  LBNL  has  met  the 
three  criteria  listed  in  40  CFR  260.22(a) 
because  the  treatment  residuals  do  not 
contain  any  detectable  concentrations  of 
RCRA  hazardous  constituents. 

The  object  of  the  CCO  process  was  to 
ensure  destruction  of  the  hazardous 
constituents  of  the  waste  while 
capturing  radioactive  constituents.  The 
data  from  the  treatability  study  indicate 
a  greater  than  98%  trapping  efficiency 
for  the  tritiated  water  in  the  CCO 
system.  EPA  believes  that  the  CCO 
process  represents  the  state  of  the  art  in 
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capture  and  recovery  of  tritium  and  is 
far  more  effective  in  the  capture  of 
tritium  than  combustion  in  a  permitted 
mixed  waste  incinerator.  Therefore,  we 
maintain  that  the  CCO  process  provides 
a  superior  environmental  outcome  than 
destruction  of  the  wastes  by 
incineration. 

LBNL  did  not  "invent"  catalytic 
chemical  oxidation  technology  nor  did 
they  pioneer  its  use  for  destroying 
mixed  waste;  rather,  they  adopted  this 
proven  technology  to  their  specific  type 
of  mixed  waste.  LBNL  operated  their 
CCO  process  in  accordance  with  State  of 
California  regulations  (22  CCR  66261.4) 
for  conducting  treatability  studies, 
which  are  designed  to  insure  that 
treatability  studies  are  conducted  in  a 
safe  manner.  Pre-approval  to  operate 
any  treatment  unit  in  compliance  with 
these  regulations  is  not  required.  The 
regulations  do,  however,  require  that 
LBNL  notify  the  State  prior  to 
conducting  the  study,  obtain  an  EPA 
identification  number,  limit  the  volume 
of  waste  treated  and  the  amount  of  time 
of  treatment,  meet  certain  management 
standards  for  both  wastes  and  treatment 
residues,  keep  records,  and  submit 
annual  reports  to  the  State. 
Additionally,  LBNL  was  also  subject  to 
any  other  applicable  regulatory 
standards  from  other  agencies  such  as 
the  California  State  Air  Resoiuces  Board 
and  DOE.  DTSC  confirms  that  LBNL 
operated  the  CCO  process  in  accordance 
with  the  applicable  regulations'  for 
treatability  studies. 

(5)  Several  commenters  asked  for  an 
independent  peer  review  of  LBNL's 
treatability  study  and  analytical  data 
and  asked  how  EPA  could  allow  LBNL 
to  choose  and  submit  only  7  sets  of 
analytical  data  to  represent  71  treatment 
batches. 

EPA  Responds:  EPA  disagrees  with 
the  commenters  that  an  independent 
peer  review  of  the  treatability  study  or 
the  analytical  data  generated  in  support 
of  the  Delisting  and  DET  Petition  is 
necessary.  As  described  below,  EPA  has 
full  confidence  that  the  procedures 
followed  for  generation  and  review  of 
the  data  is  sufficient  to  meet  the 
regulatory  requirements  for  Delisting 
and  DET  Petitions  and  are  sufficient  to 
support  our  final  decision. 


EPA  performed  both  a  completeness 
and  technical  review  of  LBNL's 
Delisting  Petition  and  concludes  that 
LBNL  satisfied  all  of  the  RCRA 
regulatory  requirements  for  analytical 
testing  in  support  of  Delisting  Petitions 
and  that  (1)  No  RCRA  hazardous 
constituents  are  likely  to  be  present 
above  detection  limits  in  the  treatment 
residues  or  the  bubbler  water  on  silica 
gel  generated  by  catalytic  chemical 
oxidation  treatment  of  the  original 
mixed  waste  at  LBNL,  and  (2)  the 
petitioned  waste  does  not  exhibit  any  of 
the  characteristics  of  ignitability, 
corrosivity,  reactivity,  or  toxicity.  See  40 
CFR  261.21,  261.22,  261.23,  and  261.24, 
respectively. 

EPA's  Delisting  regulations  (40  CFR 
260.22)  require  applicants  to  submit  uq 
less  than  four  representative  samples  of 
analytical  data  in  support  of  a  petition. 
The  burden  of  proof  that  the  samples  are 
representative  of  the  overall  petitioned 
waste  is  on  the  applicant.  LBNL  detailed 
how  it  determined  that  the  seven  sets  of 
analytical  data  submitted  are 
representative  of  the  overall  petitioned 
waste.  The  sworn  affidavit  submitted 
with  the  petition  binds  the  petitioner  to 
present  truthful  and  accxirate  results 
uj[ider  penalty  of  perjiuy.  LBNL 
submitted  a  signed  Certification  of 
Acauacy  and  Responsibility  required 
by  40  CFR  260.22(i)(12).  EPA  reviewed 
and  approved  LBNL's  rationale  for  the 
selection  of  representative  samples. 
LBNL  also  made  available  to  EPA  all  of 
the  remaining  analytical  data  frt>m  the 
treatability  study. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  rule  of  general  applicability  and 
therefore  is  not  a  "regulatory  action" 
subject  to  review  by  the  Office  of 
Management  and  Budget.  Because  this 
action  is  a  rule  of  particidar 
applicability  relating  to  a  particular 
facility,  it  is  not  subject  to  the  regulatory 
flexibility  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  or 
to  sections  202,  203,  and  205  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Public  Law  104-4).  Because 
the  nde  will  affect  only  one  facility,  it 
will  not  significantly  or  imiquely  affect 
small  governments,  as  specified  in 


section  203  of  UMRA,  or  communities 
of  Indian  tribal  governments,  as 
specified  in  Executive  Order  13175  (65 
FR  67249,  November  6,  2000).  For  the 
same  reason,  this  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23. 1997),  because  it  is  not 
economically  significant. 

This  rule  does  not  involve  technical 
standards;  thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7,  1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  This  ride  does  not 
impose  an  information  collection 
biu-den  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.]. 

List  of  Subiects  in  40  CFR  Part  261 

Enviroiunental  protection.  Hazardous 
waste,  Recycling,  and  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA,  42  U.S.C. 
6921(f). 

Dated;  )uly  25,  2003. 
Alexis  Strauss, 
Acting  Beffonal  Administrator,  Region  DC. 

■  For  the  reasons  set  out  in  the  preamble, 
40  CFR  part  261  is  amended  as  follows: 

PART  261— IDENTIRCATION  AND 
USTING  HAZARDOUS  WASTE 

■  1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(8).  6921. 
6922.  6924(y),  and  6938. 

■  2.  In  Table  1.  of  Appendix  IX  of  Part 
261  add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 
follows: 
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Part  261— Wastes  Excluded  Under  §§  260.20  and  260.22 

Table  1  .—Wastes  Excluded  From  Non-Specific  Sources 


Facility 


Address 


Waste  description 


Lawrence  Berkele  y  National  Latwratory Berkeley,  California 


Treated  ignitable  and  spent  halogenated  and  non-halogenated 
solvent  mixed  waste  (D001,  F002,  F003,  and  F005),  and 
bu\Mer  water  on  silica  gel  generated  during  treatment  at 
ttie  National  Tritium  Labeling  Facility  (NTLF)  of  the  Law- 
rence Berkeley  National  Laboratory  (LBNL).  This  is  a  one- 
time exclusion  for  200  U.S.  gallons  of  treatment  residues 
that  will  be  disposed  of  in  a  Nuclear  Regulatory  Commis- 
sion (NRC)  licensed  or  Department  of  Energy  (DOE)  ap- 
proved low-level  radioactive  waste  disposal  facility,  after  Au- 
gust 7,  2003. 

(1)  Waste  Management:  The  treated  waste  residue  and  bub- 
bler water  on  silica  gel  must  be  managed  in  accordance 
with  DOE  or  NRC  requirements  prior  to  and  during  dis- 
posal. 

(2)  Reopener  Language:  (A)  If,  anytime  after  disposal  of  the 
delisted  waste,  LBNL  possesses  or  is  otherwise  made 
aware  of  any  data  (including  but  not  limited  to  leachate  data 
or  groundwater  monitoring  data)  relevant  to  the  delisted 
waste  indicating  that  any  organic  constituent  from  the  waste 
is  detected  in  the  leachate  or  the  groundwater,  then  LBNL 
must  report  such  data,  in  writing,  to  the  Regional  Adminis- 
trator within  10  days  of  first  possessing  or  being  made 
aware  of  that  data. 

(B)  Based  on  the  information  described  in  paragraph  (2)(A) 
and  any  other  information  received  from  any  source,  the 
Regional  Administrator  will  make  a  preliminary  determina- 
tion as  to  whether  the  reported  information  requires  Agency 
action  to  protect  human  health  or  the  environment.  Further 
action  may  include  suspending,  or  revoking  the  exclusion, 
or  other  appropriate  response  necessary  to  protect  human 
health  and  the  environment. 

(C)  If  the  Regional  Administrator  determines  that  the  reported 
information  does  require  Agency  action,  the  Regional  Ad- 
ministrator will  notify  LBNL  in  writing  of  the  actions  the  Re- 
gional Administrator  believes  are  necessary  to  protect 
human  health  and  the  environment.  The  notice  shall  include 
a  statement  of  the  proposed  action  and  a  statement  pro- 
viding LBNL  with  an  opportunity  to  present  information  as  to 
why  the  proposed  Agency  action  is  not  necessary  or  to  sug- 
gest an  alternative  action.  LBNL  shall  have  30  days  from 
the  date  of  the  Regional  Administrator's  notice  to  present 
the  information.  (D)  If  after  30  days  LBNL  presents  no  fur- 
ther information,  the  Regional  Administrator  will  issue  a  final 
written  determination  describing  the  Agency  actions  that  are 
necessary  to  protect  human  health  or  the  environment.  Any 
required  action  described  in  the  Regional  Administrator's 
determination  shall  become  effective  immediately,  unless 
the  Regional  Administrator  provides  othenwise. 

(3)  Notification  Requirements:  LBNL  must  do  the  following  be- 
fore transporting  the  delisted  waste  off-site:(A)  Provide  a 
one-time  written  notification  to  any  State  Regulatory  Agency 
to  which  or  through  which  they  will  transport  the  delisted 
waste  described  attove  for  disposal,  60  days  before  begin- 
ning such  activities.  (B)  Update  the  one-time  written  notifi- 
cation if  LBNL  ships  the  delisted  waste  to  a  different  dis- 
posal facility.  Failure  to  provide  this  notification  will  result  in 
a  violation  of  the  delisting  petition  and  a  possible  revocation 
of  the  exclusion. 
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BILUNG  CODE  6S6O-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2, 13  and  80 

[WT  Docket  No.  00-48;  FCC  02-102;  RM- 
9499] 

Maritime  Communications 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

summary:  In  this  document  the 
Commission  consolidates,  revises  and 
streamlines  the  Commission's  rules 
governing  maritime  communications. 
These  changes  incorporate  new 
international  maritime  requirements, 
improve  the  operational  ability  of  all 
users  of  marine  radios,  and  remove 
unnecessary  or  duplicative 
requirements  from  the  rules. 
DATES:  Effective  October  6,  2003.  The 
incorporation  by  reference  of  certain 
publication^  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register,  as  of  October  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Tobias,  jtobias@FCC.gov,  or 
Ghassan  Khalek,  gkhalek@fcc.gov, 
Policy  and  Rules  Branch,  Public  Safety 
and  Private  Wireless  Division,  Wireless 
Telecommunications  Bureau,  (202)  418- 
0680,  or  TTY  (202)  418-7233. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Federal 
Communications  Commission's  Report 
and  Order,  FCC  02-102,  adopted  on 
March  27,  2002,  and  released  on  April 
9,  2002.  The  full  text  of  this  document 
is  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  445  12th  Street, 
SW.,  Washington,  DC  20554.  The 
complete  text  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554.  The  full  text  may  also  be 
downloaded  at:  http://www.fcc.gov. 
Alternative  formats  are  available  to 
persons  with  disabilities  by  contacting 
Brian  Millin  at  (202)  418-7426  or  TTY 
(202)  418-7365  or  at  bmillin@fcc.gov. 

1 .  In  this  Report  and  Order,  we  adopt 
changes  to  part  80  of  the  Commission's 
rules  that  were  either  proposed  in  or 
suggested  in  response  to  the  Notice  of 
Proposed  Rule  Making  ("NPRM")  in  this 
proceeding.  The  NPRM,  released  on 
March  24,  2000,  65  FR  21694,  April  24, 
2000,  proposed  rule  changes  that  were 


intended  to  consolidate,  revise  and 
streamline  our  rules  governing  maritime 
communications  piusuant  to  requests 
from  the  National  GMDSS 
Implementation  Task  Force  and  Globe 
Wireless,  Inc.  These  changes  were 
proposed  to  address  new  international 
maritime  requirements,  improve  the 
operational  ability  of  all  users  of  marine 
radios  and  remove  unnecessary  or 
duplicative  requirements  from  our  rules. 

2.  The  significant  actions  taken  in  this 
Report  and  Order  are  as  follows:  (1)  The 
extension  of  the  fishing  vessel 
exemption  from  Global  Maritime 
Distress  and  Safety  System  (GMDSS) 
requfrements  until  one  year  after  the 
United  States  Coast  Guard  (USCG) 
establishes  Sea  Areas  Al  and  A2;  (2)  the 
establishment  of  a  Restricted  GMDSS 
Radio  Operator's  License;  (3)  the 
authorization  of  the  USCG  or  its 
designee  to  issue  a  Proof  of  Passing 
Certificate  that  would  allow  operators  to 
obtain  an  FCC  GMDSS  Radio  Operator's 
License;  (4)  the  modification  of  certain 
sections  of  our  rules  to  implement 
international  standards;  (5)  the 
imposition  of  a  mandatory  watch  on 
Channel  70  for  voluntary'  vessels;  (6)  the 
allowance  of  J2B  and  J2D  transmissions 
on  frequencies  currently  reserved  for 
Morse  Code  transmissions;  (7)  the 
removal  of  certification  for  Class  S 
emergency  position  indicating        , 
radiobeacons;  and  (8)  the  elimination  of 
subpart  Q  and  the  streamlining  of 
subpart  R  of  part  80  of  the  Commission's 
rules.  In  addition,  we  today  decide  not 
to  extend  the  fishing  vessel  exemption 
to  other  vessels. 

I.  Regulatory  Matters 

A.  Paperwork  Reduction  Act 

3.  This  Report  and  Order  and  Further 
Notice  of  Proposed  Rule  Making  does 
not  contain  any  new  or  modified 
information  collection. 

B.  Final  Regulatory  Flexibility 
Certification 

4.  The  Regulatory  Flexibility  Act 
(RFA)  requires  that  an  agency  prepare  a 
regulatory  flexibility  analysis  for  notice 
and  comment  rulemakings,  unless  the 
agency  certifies  that  "the  rule  will  not, 
if  promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  In  addition,  the  term 
"small  business"  has  the  same  meaning 
as  the  term  "small  business  concern" 
under  the  Small  Business  Act.  A  small 
business  concern  is  one  that:  (1)  Is 


independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

5.  The  purpose  of  this  Report  and 
Order  and  Further  Notice  of  Proposed 
Rule  Making  is  to  streamline  and  clarify 
our  rules  under  Parts  13  and  80 
governing  maritime  communications. 
We  believe  that  the  rules  adopted  in  the 
Report  and  Order  do  not  impose  any 
additional  compliance  burden  on  small 
entities  regulated  by  the  Commission. 

6.  Wc  have  identified  those  small 
entities  that  could  conceivably  be 
affected  by  the  rule  changes  adopted 
herein.  Small  businesses  in  the  aviation 
and  marine  radio  services  use  a  marine 
very  high  frequency  (VHF)  radio,  any 
type  of  emergency  position  indicating 
radio  beacon  (EPIRB)  and/or  radar,  a 
VHF  aircraft  radio,  and/or  any  type  of 
emergency  locator  transmitter  (ELT). 
The  Commission  has  not  developed  a 
definition  of  small  entities  specifically 
applicable  to  these  small  businesses.  For 
purposes  of  this  certification,  therefore, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (wireless) 
communications.-  This  definition  is  that 
a  "small  entity"  for  purposes  of  public 
coast  station  licensees,  a  subgroup  of 
marine  radio  users,  is  any  entity 
employing  1,500  or  fewer  persons.  13 
CFR  121.201,  Standard  Industrial 
Classification  (SIC)  Code  4812,  now 
NAICS  Code  513322.  Since  the  size  data 
provided  by  the  Small  Business 
Administration  do  not  enable  us  to 
make  a  meaningful  estimate  of  the 
number  of  marine  radio  service 
providers  and  users  that  are  small 
businesses,  we  have  used  the  1992 
Census  pf  Transportation, 
Communications,  and  Utilities, 
conducted  by  the  Bureau  of  the  Census, 
which  is  the  most  recent  information 
available.  This  document  shows  that  12 
radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  which  operated  in 
1992  had  at  least  1.000  employees. 

7.  The  adopted  rules  may  also  affect 
small  businesses  that  manufacture 
marine  radio  equipment.  The 
Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
Radio  Frequency  Equipment 
Manufacturers  (RF  Manufacturers). 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  under  the 
SBA  rules  applicable  to  manufacturers 
of  "Radio  and  Television  Broadcasting 
and  Communications  Equipment." 
According  to  the  SBA  regulations,  an  RF 
manufacturer  must  have  750  or  fewer 
emplovees  in  order  to  qualify  as  a  small 
business.  13  CFR  §  121.201,  North 
American  Industrial  Classification 
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11.  To  fully  ensure  that  potential 
compliance  burdens  on  small  entities 
are  fully  explored,  however,  we  have 
determined  not  to  act  immediately  on 
certain  proposals  set  forth  in  the  NPRM 
or  raised  by  commenters,  but  instead  to 
seek  further  comment  on  those 
proposals.  These  matters  are  discussed 
in  the  Further  Notice  of  Proposed  Rule 
Making. 

II.  Ordering  Clauses 

12.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order  including  the 
Regulatory  Flexibility  Certification  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects 

47  CFR  Parts  2  and  13 

Radio. 

47  CFR  Part  80 

Communications  equipment, 
Incorporation  by  reference.  Marine 
safety.  Radio,  Reporting  and 
recordkeeping  requirements. 

Federal  Comnuinicalions  Commission. 

Marlene  H.  Dortch, 

Secretarv. 

Rule  Changes 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  Parts  2,  13 
and  80  as  follows: 

PART  2— FREQUENCY  ALLOCATIONS 
AND  RADIO  TREATY  MATTERS; 
GENERAL  RULES  AND  REGULATIONS 

■  1 .  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1.54,  ,302a.  .303.  and 
.336,  unless  otherwise  noted. 

■  2.  Section  2.106  is  amended  by 
revising  footnote  US296  to  read  as 
follows: 

§  2.1 06    Table  of  Frequency  Allocations. 

***** 

US296  In  the  bands  designated  for 
ship  wide-band  telegraphy,  facsimile 
and  special  transmission  systems,  the 
following  assignable  frequencies  are 
available  to  non-Federal  Government 
stations  on  a  shared  basis  with  Federal 
Government  stations:  2070.5  kHz, 
2072.5  kHz,  2074.5  kHz,  2076.5  kHz, 
4154  kHz,  4170  kHz,  6235  kHz.  6259 
kHz,  8302  kHz.  8338  kHz,  12370  kHz, 
12418  kHz,  16551  kHz,  16615  kHz, 
18848  kHz,  18868  kHz,  22182  kHz, 
22238  kHz.  25123  kHz,  and  25159  kHz. 


PART  13— COMMERCIAL  RADIO 
OPERATORS 

■  3.  The  authority  citation  for  part  13 
continues  to  read  as  follows: 

Authority:  Sees.  4.  303,  48  Stat.  1066, 
1082,  as  amended;  47  U.S.C.  154,  303. 

■  4.  Section  13.7  is  amended  by  revising 
paragraph  (b)  introductory  text, 
redesignating  paragraph  (b)(9)  as  (b)il0), 
and  adding  a  new  paragraph  (b)(9)  to 
read  as  follows: 

§  13.7    Classification  of  operator  licenses 
and  endorsements. 

***** 

(b)  There  are  ten  types  of  commercial 
radio  operator  licenses,  certificates  and 
permits  (licenses).  The  license's  ITU 
classification,  if  different  from  its  name, 
is  given  in  parentheses. 
*        *        *        *        * 

(9)  Restricted  GMDSS  Radio 
Operator's  License  (restricted  operator's 
certificate). 


■  5.  Section  13.9  isamended  by  revising 
paragraphs  (b)(1)  and  (c)  to  read  as 
follows: 

§  13.9    Eligibility  and  application  for  new 
license  or  endorsement. 

***** 

(b)(1)  Each  application  for  a  new 
General  Radiotelephone  Operator 
License,  Marine  Radio  Operator  Permit, 
First  Class  Radiotelegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate,  Third  Class 
Radiotelegraph  Operator's  Certificate, 
Ship  Radar  Endorsement,  Six  Months 
Service  Endorsement,  GMDSS  Radio 
Operator's  License,  Restricted  GMDSS 
Radio  Operator's  License,  GMDSS  Radio 
Maintainer's  License  and  GMDSS  Radio 
Operator/Maintainer  License  must  be 
filed  on  FCC  Form  605  in  accordance 
with  §  1.913  of  this  chapter. 
***** 

(c)  Each  application  for  a  new  General 
Radiotelephone  Operator  License, 
Marine  Radio  Operator  Permit,  First 
Class  Radiotelegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate,  Third  Class 
Radiotelegraph  Operator's  Certificate, 
Ship  Radar  Endorsement,  GMDSS  Radio 
Operator's  License,  Restricted  GMDSS 
Radio  Operator's  License,  GMDSS  Radio 
Maintainer's  License,  or  GMDSS  Radio 
Operator/Maintainer  License  must  be 
accompanied  by  the  required  fee,  if  any, 
and  submitted  in  accordance  with 
§  1.913  of  this  chapter.  The  application 
must  include  an  original  PPC(s)  from  a 
COLEM(s)  showing  that  the  applicant 
has  passed  the  necessary  examination 
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element(s)  within  the  previous  365  days 
when  the  applicant  files  the  application. 
If  a  GOLEM  files  the  application 
electronically  on  behalf  of  the  applicant 
an  original  PPC(s)  is  not  required. 
However,  the  GOLEM  must  keep  the 
PPC(s)  on  file  for  a  period  of  1  year. 


■  6.  Section  13.13  is  amended  by 
revising  paragraph  (a),  redesignating 
paragraph  (d)  as  (e),  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  13.13    Application  for  a  renewed  or 
modified  license. 

(a)  Each  application  to  renew  a  First 
Class  Radiotelegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate,  Third  Class 
Radiotelegraph  Operator's  Certificate, 
Marine  Radio  Operator  Permit,  GMDSS 
Radio  Operator's  License,  Restricted 
GMDSS  Radio  Operator's  License, 
GMDSS  Radio  Maintainer's  License,  or 
GMDSS  Radio  Operator/Maintainer 
License  must  be  made  on  FCC  Form 
605.  The  application  must  be 
accompanied  by  the  appropriate  fee  and 
submitted  in  accordance  with  §  1.913  of 
this  chapter. 
***** 

(d)  Provided  that  a  person's 
commercial  radio  operator  license  was 
not  revoked,  or  suspended,  and  is  not 
the  subject  of  an  ongoing  suspension 
proceeding,  a  person  holding  a  General 
Radiotelephone  Operator  License, 
Marine  Radio  Operator  Permit,  First 
Class  Radiotelegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate,  Third  Class 
Radiotelegraph  Operator's  Certificate, 
GMDSS  Radio  Operator's  License, 
Restricted  GMDSS  Radio  Operator's 
License,  GMDSS  Radio  Maintainer's 
License,  or  GMDSS  Radio  Operator/ 
Maintainor  license,  who  has  an 
application  for  another  commercial 
radio  operator  license  which  has  not  yet 
been  acted  upon  pending  at  the  FCC  and 
who  holds  a  PPC(s)  indicating  that  he  or 
she  passed  the  necessary  examination(s) 
within  the  previous  365  days,  is 
authorized  to  exercise  the  rights  and 
privileges  of  the  license  for  which  the 
application  is  filed.  This  temporary 
conditional  operating  authority  is  valid 
for  a  period  of  90  days  from  the  date  the 
application  is  received.  This  temporary 
conditional  operating  authority  does  not 
relieve  the  licensee  of  the  obligation  to 
comply  with  the  certification 
requirements  of  the  Standards  of 
Training,  Certification  and 
Watchkeeping  (STCW)  Convention.  The 
FCC,  in  its  discretion,  may  cancel  this 


temporary  conditional  operating 
authority  without  a  hearing. 

***** 

■  7.  Section  13.17  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§13.17    Replacement  license. 

***** 

(b)  Each  application  for  a  replacement 
General  Radiotelephone  Operator 
License,  Marine  Radio  Operator  Permit, 
First  Class  Radiotelegraph  Operator's 
Certificate,  Second  Class  Radiotelegraph 
Operator's  Certificate,  Third  Class 
Radiotelegraph  Operator's  Certificate, 
GMDSS  Radio  Operator's  License, 
Restricted  GMDSS  Radio  Operator 
License,  GMDSS  Radio  Maintainer's 
License,  or  GMDSS  Radio  Operator/ 
Maintainer  license  must  be  made  on 
FCC  Form  605  and  must  include  a 
written  explanation  as  to  the 
circumstances  involved  in  the  loss, 
mutilation,  or  destruction  of  the  original 
document. 
***** 

■  8.  Section  13.201  is  amended  by 
revising  paragraph  (b)(6),  redesignating 
paragraphs  (b)(7)  and  (b)(8)  as 
paragraphs  (b)(8)  and  (b)(9).  and  adding 

a  new  paragraph  (b)(7)  to  read  as  follows: 

§  13.201     Qualifying  for  a  commercial 
operator  license  or  endorsement 

***** 

(b)  *  *  * 

(6)  GMDSS  Radio  Operator's  License: 
Written  Elements  1  and  7,  or  a  Proof  of 
Passing  Certificate  (PPC)  issued  by  the 
United  States  Coast  Guard  or  its 
designee  representing  a  certificate  of 
competency  from  a  Coast  Guard- 
approved  training  course  for  a  GMDSS 
endorsement. 

(7)  Restricted  GMDSS  Radio  Operator 
License:  Written  Elements  1  and  7R.  or 
a  Proof  of  Passing  Certificate  (PPC) 
issued  by  the  United  States  Coast  Guard 
or  its  designee  representing  a  certificate 
of  competency  from  a  Coast  Guard- 
approved  training  course  for  a  GMDSS 
endorsement. 


PART  80— STATIONS  IN  THE 
MARITIME  SERVICES 

■  9.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Autharity:  Sees.  4,  303,  307(e),  309,  and 
332,  48  Stat.  1066,  1082.  as  amended;  47 
U.S.C.  154,  303,  307(e),  309.  and  332,  unless 
otherwise  noted.  Interpret  or  apply  48  Stat. 
1064-1068.  1081-1105.  as  amended:  47 
U.S.C.  151-155,  301-609;  3  UST  3450,  3  UST 
4726.  12  UST  2377. 

■  10.  Section  80.5  is  amended  by  adding 
an  entry  for  INMARSAT  in  alphabetical 


order  and  revising  the  entries  for  Digital 
selective  calling,  Distress  signal.  Distress 
traffic.  Inland  waters.  Maritime  mobile 
service  identities  (MMSI),  Safety  signal, 
and  Urgency  signal  to  read  as  follows: 

§80.5    Definitions. 

***** 

;  Digital  selective  calling  (DSC).  A 
synchronous  system  developed  by  the 
International  Telecommunication  Union 
Radiocommunication  (ITU-R)  Sector, 
used  to  establish  contact  with  a  station 
or  group  of  stations  automatically  by 
means  of  radio.  The  operational  and 
technical  characteristics  of  this  system 
are  contained  in  Reconunendations 
ITU-R  M.493-10,  "Digital  Selective- 
calling  System  for  Use  in  the  Maritime 
Mobile  Service,"  with  Annexes  1  and  2, 
2000,  and  ITU-R  M.541-8,  "Operational 
Procedures  for  the  Use  of  Digital 
Selective-Calling  Equipment  in  the 
Maritime  Mobile  Service,"  with 
Annexes,  1997.  (see  subpart  W  of  this 
part.)  ITU-R  Recommendations  M.493- 
10  with  Armexes  1  and  2  and  M.541- 
8  with  Annexes  are  incorporated  bv 
reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of 
these  standards  can  be  inspected  at  the 
Federaf  Communications  Commission, 
445  12th  SU-eet.  SW.,  Washington.  DC 
(Reference  Information  Center)  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.  Suite  700, 
Washington,  DC.  The  ITU-R 
Recommendations  can  be  purchased 
from  the  International  • 

Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland. 
***** 

Distress  signal.  The  distress  signal  is 
a  digital  selective  call  using  an 
internationally  recognized  distress  call 
format  in  the  bands  used  for  terrestrial 
communication  or  an  internationally 
recognized  distress  message  format,  in 
which  case  it  is  relayed  through  space 
stations,  which  indicates  that  a  person, 
ship,  aircraft,  or  other  vehicle  is 
threatened  by  grave  and  imminent 
danger  and  requests  immediate 
assistance. 

(1)  In  radiotelephony,  the 
international  distress  signal  consists  of 
the  enunciation  of  the  word  "Mayday", 
pronounced  as  the  French  expression 
"m'aider".  In  case  of  distress, 
transmission  of  this  particular  signal  is 
intended  to  ensure  recognition  of  a 
radiotelephone  distress  call  by  stations 
of  any  nationality. 

(2)  For  GMDSS,  distress  alerts  resuh 
in  an  audible  alarm  and  visual 
indication  that  a  ship  or  person  is 
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giving  important  meteorological 
warnings. 

***** 

Urgency  signal.  (1)  The  urgency  signal 
is  the  international  radiotelegraph  or 
radiotelephone  signal  which  indicates 
that  the  calling  station  has  a  very  urgent 
message  to  transmit  concerning  the 
safety  of  a  ship,  aircraft,  or  other 
vehicle,  or  of  some  person  on  board  or 
within  sight. 

(2)  In  radiotelegraphy,  the 
international  urgency  signal  consists  of 
three  repetitions  of  the  group  "XXX," 
sent  before  the  call,  with  the  letters  of 
each  group  and  the  successive  groups 
clearly  separated  from  each  other. 

(3)  In  radiotelephony,  the 
international  urgency  signal  consists  of 
three  oral  repetitions  of  the  group  of 
words  "PAN  PAN",  each  word  of  the 
group  pronounced  as  the  French  word 
"PANNE"  and  sent  before  the  call. 

(4)  For  GMDSS,  urgency  calls  result  in 
an  audible  alarm  and  visual  indication 
that  the  station  sending  this  signal  has 

a  very  urgent  message  to  transmit 
concerning  the  safety  of  a  ship,  aircraft, 
or  other  vehicle,  or  of  some  person  on 
board  or  within  sight. 
***** 

■  11.  Section  80. 1 5  is  amended  by 
removing  paragraph  (e)(1),  redesignating 
paragraphs  (e)(2)  and  (e)(3)  as  paragraphs 
(e)(lTand  (e)(2),  and  revising  newly 
redesignated  paragraph  (e)(1) 
introductory  text  to  read  as  follows: 

§  80.1 5    Eligibility  for  station  license. 

***** 

(e)  EPIRB  stations.  (1)  Class  A  or  Class 
B  EPIRB  stations  will  be  authorized  for 
use  on  board  the  following  types  of 
vessels  until  December  31,  2006: 

***** 

■  12.  Section  80.51  is  revised  to  read  as 
foljows: 

§  80.51     Ship  earth  station  licensing. 

A  ship  earth  station  authorized  to 
operate  in  the  INMARSAT  space 
segment  must  display  the  Commission 
license  in  conjunction  with  the 
commissioning  certificate  issued  by  the 
INMARSAT  Organization. 
Notwithstanding  the  requirements  in 
this  paragraph,  ship  earth  stations  can 
operate  in  the  INMARSAT  space 
segment  without  an  INMARSAT  Tssued 
commissioning  certificate  provided  an 
appropriate  written  approval  is  obtained 
from  the  INMARSAT  Organization  in 
addition  to  the  Commission's  license. 

■  13.  Section  80.59  is  amended  by 
revising  paragraph  (c)(l)(x)(C)  to  read  as 
follows: 


§  80.59    Compulsory  ship  Inspections. 

***** 

(c)  *   *   *  ' 

(D*  *  * 

(x)*   *   * 

(C)  Category  1,  406.0-406.1  MHz 
EPIRB  (GMDSS  approved); 

***** 

■  14.  Section  80.67  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  80.67    General  facilities  requirements  for 
coast  stations. 

***** 

(b)  All  coast  stations  that  operate 
telephony  on  frequencies  in  the  1605- 
3500  kHz  band  must  be  able  to  transmit 
and  receive  using  J3E  emission  on  the 
frequency  2182  kHz  and  at  least  one 
working  frequency  in  the  band. 

§80.89  [Amended] 

■  15.  Section  80.89  is  amended  by 
removing  paragraph  (e)  and 
redesignating  paragraphs  (f)  and  (g)  as 
paragraphs  (e)  and  (f). 

■  16.  Section  80.91  is  revised  to  read  as 
follows: 

§  80.91     Order  of  priority  of 
communications. 

(a)  All  stations  in  the  maritime  mobile 
service  and  the  maritime  mobile- 
satellite  service  shall  be  capable  of 
offering  four  levels  of  priority  in  the 
following  order: 

(1)  Distress  calls,  distress  messages, 
and  distress  traffic. 

(2)  Urgency  communications. 

(3)  Safety  communications. 

(4)  Other  communications. 

(b)  In  a  fully  automated  system,  where 
it  is  impracticable  to  offer  all  four  levels 
of  priority,  category  1  shall  receive 
priority  until  such  time  as 
intergovernmental  agreements  remove 
exemptions  granted  for  such  systems 
from  offering  the  complete  order  of 
priority. 

■  17.  Section  80.93  is  amended  by 
redesignating  paragraph  (d)  as  paragraph 
(e),  adding  a  new  paragraph  (d),  and 
revising  paragraph  (c)  and  newly 
designated  paragraph  (e)  to  read  as 
follows: 

§80.93    Hours  of  service. 

***** 

(c)  Compulsory  ship  stations.  (1) 
Compulsory  ship  stations  whose  service 
is  not  continuous  may  not  suspend 
operation  before  concluding  all  traffic 
originating  in  or  destined  for  public 
coast  stations  situated  within  their  range 
and  mobile  stations  which  have 
indicated  their  presence. 

(2)  For  GMDSS  ships,  radios  shall  be 
turned  on  and  set  to  proper  watch 
channels  while  ships  are  underway.  If  a 


ship  has  duplicate  GMDSS  installations 
for  DSC  or  INMARSAT,  only  one  of 
each  must  be  turned  on  and  keeping 
watch. 

(d)  Ships  voluntarily  fitting  GMDSS 
subsystems.  For  ships  voluntarily  fitting 
GMDSS  subsystems,  radios  shall  be 
turned  on  and  set  to  proper  watch 
channels  while  ships  are  underway.  If 
ship  has  duplicate  GMDSS  installations 
for  DSC  or  INMARSAT,  only  one  of 
each  must  be  turned  on  and  keeping 
watch. 

(e)  Other  than  public  coast  or 
compulsory  ship  stations.  The  hours  of 
service  of  stations  other  than  those 
described  in  paragraphs  (b),  (c),  and  (d) 
of  this  section  are  determined  by  the 
station  licensee. 

■  18.  Section  80.101  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read  as 
follows: 

§  80.1 01    Radiotelephone  testing 
procedures. 

***** 

(b)  Testing  of  transmitters  must  be 
confined  to  single  frequency  channels 
on  working  frequencies.  However,  2182 
kHz  and  156.800  MHz  may  be  used  to 
contact  ship  or  coast  stations  as 
appropriate  when  signal  reports  are 
necessary.  Short  tests  on  4125  kHz  are 
permitted  by  vessels  equipped  with  MF/ 
HF  radios  to  evaluate  the  compatibility 
of  the  equipment  for  distress  and  safety 
purposes.  U.S.  Coast  Guard  stations  may 
be  contacted  on  2182  kHz  or  156.800 
MHz  for  test  purposes  only  when  tests 
are  being  conducted  by  Commission 
employees,  when  FCC-licensed 
technicians  are  conducting  inspections 
on  behalf  of  the  Commission,  when 
qualified  technicians  are  installing  or 
repairing  radiotelephone  equipment,  or 
when  qualified  ship's  personnel 
conduct  an  operational  check  requested 
by  the  U.S.  Coast  Guard.  In  these  cases 
the  test  must  be  identified  as  "FCC"  or 
"technical." 

(c)  Survival  craft  transmitter  tests 
must  hot  be  made  within  actuating 
range  of  automatic  alarm  receivers. 
■  19.  Section  80.102  is  amended  by 
redesignating  paragraph  (e)  as  paragraph 
(f)  and  adding  a  new  paragraph  (e)  to 
read  as  follows: 

§  80.1 02    Radiotelephone  station 
identification. 

***** 

(e)  Voice  traffic  in  the  INMARSAT 
system  is  closed  to  other  parties  except 
the  two  stations  involved  and  the 
identification  is  done  automatically 
with  the  establishment  of  the  call. 
Therefore,  it  is  not  necessary  for  these 
stations  to  identify  themselves 
periodically  during  the  conununication. 


For  terrestrial  systems  using  DSC  to 
establish  radiotelephone 
communications,  the  identification  is 
made  at  the  beginning  of  the  call.  In 
these  cases,  both  parties  must  identiiy 
themselves  by  ship  name,  call  sign  or 
MMSI  at  least  once  every  15  minutes 
during  radiotelephone  communications. 
***** 

■  20.  Section  80.103  is  revised  to  read  as 
follows: 

§80.103    Digital  selective  calling  (DSC) 
operating  procedures. 

(a)  Operating  procedures  for  the  use  of 
DSC  equipment  in  the  maritime  mobile 
service  are  as  contained  in  ITU-R 
M.541-8,  "Operational  Procedures  for 
the  Use  of  Digital  Selective-Calling 
Equipment  in  the  Maritime  Mobile 
Service,"  with  Annexes,  1997,  and 
subpart  W  of  this  part. 

(b)  When  using  DSC  techniques,  coast 
stations  and  ship  stations  must  use 
maritime  mobile  service  identities 
(MMSI)  assigned  by  the  Commission  or 
its  designees. 

(c)  DSC  acknowledgement  of  DSC 
distress  and  safety  calls  must  be  made 
by  designated  coast  stations  and  such 
acknowledgement  must  be  in 
accordance  with  procedures  contained 
in  ITU-R  M.541-8,  "Operational 
Procedures  for  the  Use  of  Digital 
Selective-Calling  Equipment  in  the 
Maritime  Mobile  Service,"  with 
Annexes,  1997.  Nondesignated  public 
and  private  coast  stations  must  follow 
the  guidance  provided  for  ship  stations 
in  ITU-R  M.541-8,  "Operational 
Procedures  for  the  Use  of  Digital 
Selective-Calling  Equipment  in  the 
Maritime  Mobile  Service,"  with 
Annexes,  1997,  with  respect  to  DSC 
"Acknowledgement  of  distress  calls" 
and  "Distress  relays."  (See  subpart  W  of 
this  part.) 

(d)  Group  calls  to  vessels  under  the 
common  control  of  a  single  entity  are 
authorized.  A  ^oup  call  identity  may  be 
created  from  an  MMSI  ending  in  a  zero, 
assigned  to  this  single  entity,  by 
deleting  the  trailing  zero  and  adding  a 
leading  zero  to  the  identity. 

(e)  ITU-R  M.541-8  with  Annexes. 
1997,  is  incorporated  by  reference.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  Part  51.  Copies  of  this  standard 
can  be  inspected  at  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 


des  Nations,  CH-1211  Geneva  20, 
Switzerland. 

§80.116    [Amended] 

■  21.  In  §  80.116  remove  paragraph  (h). 

■  22.  Section  80.141  is  amencied  by 
revising  paragraph  (c)  to  read  as  follows: 

§80.141     General  provisions  for  ship 
stations. 

***** 

(c)  Service  requirements  for  vessels. 
Each  ship  station  provided  for 
compliance  with  Part  II  of  Title  III  of  the 
Communications  Act  must  provide  a 
public  correspondence  service  on    " 
voyages  of  more  than  24  hours  for  any 
person  who  requests  the  service. 
Compulsory  radiotelephone  ships  must 
provide  this  service  for  at  least  four 
hours  daily.  The  hours  must  be 
prominently  posted  at  the  principal 
operating  location  of  the  station. 
***** 

■  23.  Section  80.142  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§80.142    Ships  using  radiotelegraphy. 

***** 

(b)  NB-DP  operating  procedure.  The 
operation  of  NB-DP  equipment  in  the 
maritime  mobile  service  must  be  in 
accordance  with  the  operating 
procedures  contained  in  the  latest 
version  of  ITU-R  Recommendation 
M.492-6,  "Operational  Procedures  for 
the  use  of  Direct-Printing  Telegraph 
Equipment  in  the  Maritime  Mobile 
Service,"  with  Annex,  1995,  that  does 
not  prevent  the  use  of  existing 
equipment.  ITU-R  Recommendation 
M.492-6  with  Annex  is  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  this 
standard  can  be  inspected  at  the  Federal 
Communications  Commission,  445  12th 
Street,  SW,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.  Suite  700,  Washington,  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland. 
***** 

■  24.  Section  80.143  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  80.1 43    Required  frequencies  for 
radiotelephony. 

(a)  Except  for  compulsory  vessels, 
each  ship  radiotelephone  station 
licensed  to  operate  in  the  band  1605- 
3500  kHz  must  be  able  to  receive  and 
transmit  J3E  emission  on  the  frequency 
2182  kHz.  Ship  stations  are  additionally 
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authorized  to 
emission  for 
foreign  coast 
of  foreign  reg^try 
for  other  than 
must  be  capa^l 
transmitting 
two  other  free 
However,  ship 
exclusively 
its  connectinj 
frequency 
be  equipped 
other  frequency 
3500  kHz. 


bai  d 


receive  and  transmit  H3E 
c  ommunications  with 
itations  and  with  vessels 
If  the  station  is  used 
safety  communications,  it 
e  also  of  receiving  and 

J3E  emission  on  at  least 
uencies  in  that  band, 
stations  which  operate 
the  Mississippi  River  and 
waterways,  and  on  high 
s  above  3500  kHz,  need 
^ith  2182  kHz  and  one 
within  the  band  1605- 


§80.145    [Removed  and  Reserved] 

■  25.  Removeiand  reserve  §  80.145. 

§80.146    [Rentoved  and  Reserved] 

■  26.  Remove  and  reserve  §  80.146. 

■  27.  Section  PO.147  is  revised  to  read  as 
follows: 

§80.147    Wat(jh  on  2182  kHz. 

Ship  statioi  is  must  maintain  a  watch 
on  2182  kHz  i  is  prescribed  by  §  80.304. 

■  28.  Section  J0.148  is  amended  by 
removing  par  igraph  (c)  and  revising  the 
introductory  ext  to  read  as  follows: 


Ship  Morse  tel  (graph 

Ship  direct-pri  iting  telegraph 

Ship  telephone , 

Ship  telephone . 

Ship  telephone , 

Above  30 

Below  30 

Ship  earth 
'  RP  requirec 


32.  Section 


revismg 
follows: 


§  80.1 48    Watch  on  1 56.8  MHz  (Channel  1 6). 

Until  February  1,  2005,  each 
compulsory  vessel,  while  underway, 
must  maintain  a  watch  for 
radiotelephone  distress  calls  on  156.800 
MHz  whenever  such  station  is  not  being 
used  for  exchanging  communications. 
For  GMDSS  ships,  156.525  MHz  is  the 
calling  frequency  for  distress,  safety, 
and  general  communications  using 
digital  selective  calling  and  the  watch 
on  156.800  MHz  is  provided  so  that 
ships  not  fitted  with  DSC  will  be  able 
to  call  GMDSS  ships,  thus  providing  a 
link  between  GMDSS  and  non-GMDSS 
compliant  ships.  The  watch  on  156.800 
MHz  is  not  required: 


■  29.  Section  80.151  is  amended  by 
adding  paragraphs  (b)(7)  and  (b)(8)  to 
read  as  follows: 

§  80.1 51     Classification  of  operator 
licenses  and  endorsements. 


(b)*  *  * 

(7)  GOLi  GMDSS  Radio  Operator 
License  (General  Operator's  Certificate). 

Minimum  Operator  License 


(8)  ROL.  Restricted  GMDSS  Radio 
Operator  License  (Restricted  Operator's 
Certificate). 

***** 

■  30.  Section  80.159  is  amended  by 
redesignating  paragraph  (d)  as  paragraph 
(e)  and  adding  a  new  paragraph  (d)  to 
read  as  follows: 

§  80.1 59  Operator  requirements  of  Title  III 
of  the  Communications  Act  and  the  Safety 
Convention. 

*         *         *         *         « 

(d)  Each  passenger  ship  equipped 
with  a  GMDSS  installation  in 
accordance  with  subpart  W  of  this  part 
shall  carry  at  least  two  persons  holding 
an  appropriate  GMDSS  Radio  Operator 
License  or,  if  the  passenger  ship 
operates  exclusively  within  twenty 
nautical  miles  of  shore,  at  least  two 
persons  holding  either  a  GMDSS  Radio 
Operator  License  or  a  Restricted  GMDSS 
Radio  Operator  License,  as  specified  in 
§13.7  of  this  chapter. 
***** 

■  31.  Section  80.165  is  revised  to  read  as 
follows: 

§80.165    Operator  requirements  for 
voluntary  stations. 


T-2. 
MP. 


with  or  without  DSC,  more  than  250  watts  carrier  power  or  1,000  watts  peak  envelope  power G. 

with  or  without  DSC,  not  more  than  250  watts  carrier  power  or  1,000  watts  peak  envelope  power  MP. 

with  or  without  DSC,  not  more  than  100  watts  carrier  power  or  400  watts  peak  envelope  power: 

None.* 


14Hz 


HHz RP- 

station RP- 

for  compulsory  ships  and  international  voyages. 


80. 1 79  is  amended  by 
para]  raph  (e)(1)  to  read  as 


§80.179    Unamended  operation. 

•        *        1 

(e)  *   *   * 

(1)  The  eqiipment  must  be  using  DSC 
in  accordanc< '  with  ITU-R 
Recommendation  M.493-10,  "Digital 
Selective-calling  System  for  Use  in  the 
Maritime  Mobile  Service,"  with 
Annexes  1  and  2,  2000,  and  ITU-R 
Recommenda  tion  M.541-8, 
"Operational  Procedures  for  the  Use  of 
Digital  Select  ive-Calling  Equipment  in 
the  Maritime  Mobile  Service,"  with 
Annexes,  19S  7,  as  modified  by  this 
section.  ITU-  R  Recommendations 
M.493-10  wiih  Aimexes  1  and  2  and 
M.541-8  witl^  Annexes  are  incorporated 
by  reference.  The  Director  of  the  Federal 
Register  appr  oves  this  incorporation  by 
reference  in  a  ccordance  with  5  U.S.C. 
552(a)  and  1  LHT^Part  51.  Copies  of 


^-^ 

"^N, 


these  standards  can  be  inspected  at  the 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Washington,  DC 
(Reference  Information  Center)  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700, 
Washington,  DC.  The  ITU-R 
Recommendations  can  be  purchased 
from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland. 
***** 

■  33.  Section  80.203  is  amended  by 
removing  and  reserving  paragraph  (e), 
revising  paragraph  (g),  and  adding 
paragraph  (o)  to  read  as  follows: 


§  80.203    Authorization  of  transmitters  for 
licensing. 

***** 

(g)  Manufactuurers  of  ship  earth  station 
transmitters  intended  for  use  in  the 
INMARSAT  space  segment  must 


comply  with  the  verification  procedures 
given  in  part  2  of  this  chapter.  Such 
equipment  must  be  verified  in 
accordance  with  the  technical 
requirements  provided  by  INMARSAT 
and  must  be  type  approved  by 
INMARSAT  for  use  in  the  INMARSAT 
space  segment.  The  ship  earth  station 
input/output  parameters,  the  data 
obtained  when  the  equipment  is 
integrated  in  system  configuration  and 
the  pertinent  method  of  test  procedures 
that  are  used  for  type  approval  of  the 
station  model  whidi  are  essential  for  the 
compatible  operation  of  that  station  in 
the  INMARSAT  space  segment  must  be 
disclosed  by  the  manufacturer  upon 
request  of  the  FCC.  Witnessing  of  the 
type  approval  tests  and  the  disclosure  of 
the  ship  earth  station  equipment  design 
or  any  other  information  of  a  proprietary 
nature  will  be  at  the  discretion  of  the 
ship  earth  station  manufacturer. 
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(o)  Existing  equipment  that  does  not 
comply  with  the  rules  in  this  subpart 
but  was  properly  authorized  as 
compliant  with  the  rules  in  effect  at  the 
time  of  its  authorization,  and  remains 
compliant  with  the  rules  in  effect  at  the 
time  of  its  authorization,  may  continue 
to  be  installed  until  February  1,  2003. 
■  34.  Section  80.205  is  amended  by 
adding  an  entry  to  the  table  in  paragraph 
(a)  immediately  following  the  entry  J2C 
and  by  adding  footnote  14  to  read  as 
follows: 


§80.205 

(a)' 


Bandwidths. 


Class  of  emis- 
sion 


Emission 
desig- 
nator 


Authorized 

t)andwidtti 

(kHz) 


J2D1*  2K80J2D 


Types  of  stations 


Radiotelegraphy: 

100-160  kHz  

405-525  kHz  

1605-27500  kHz: 

Manual's  16 17 

DSC  16  

N&-DP1<16  

Facsimile  

1561-162  MHz2  

DSC  

216-220  MHz3  

1626.5-1646.5  MHz  

Radiotelephony: 

1605-27500  kHzSis  

27.5-^70  MH26  

1626.5-1646.5  MHz  

Radiodetermination: 

285-325  kHz^  

405-525  kHz  (Direction  Finding)  8 

154-159  MHz:  12  

2.4-9.5  GHz  

14.00-14  05  ghZ  


Ship  Stations ' 


Land  Stations ' 


Radiotelegraphy: 

100-160  kHz  

405-525  kHz 

1605-2805  kHz: 

Manual 

Facsimile  

Alaska-Fixed 

4000-27500  kHz: 

ManuaPs  

DSC  18 

NB-DPi'»i8  

Facsimile  ;.. 

Alaska— Fixed'' 18 

72-76  MHz  

156-162  MHz2  

DSC  , 

216-220  MHz3  

Radiotelephony: 

1605-27500  kHz  18 19  

72-76  MHz  

156-740  MHz  

Radiodetermination: 

2.4-9.6  GHz  

Distress,  Urgency  and  Safety  89 

2182  kHz  10 11 

121.500  MHz  

123.100  MHz  

156.750  and  156.800  MHzia 

243.000  MHz  

406-406.1  MHz  


3.0 


i*TJie  information  is  contained  in  multiple 
very  low  level  sutxarriers. 


■  35.  Section  80.207  is  amended  by 
revising  the  table  in  paragraph  (d)  to  read 
as  follows: 

§  80.207    Classes  of  emission. 

***** 

(d)*  *  *  » 


Classes  of  emission 


A1A. 
A1A,  J2A. 


A1A,  J2A.  J2B,  J2D. 

FIB,  J2B. 

FIB,  J2B,  J2D. 

F1C,  F3C,  J2C,  J3C. 

FIB,  F2B,  F2C,  F3C,  FID 

F2D. 

G2B. 

FIB.  F2B,  F2C,  F3C,  FID 

F2D. 

(") 

H3E,  J2D,  J3E,  R3E. 

G3D,  G3E. 

n 

A1A,  A2A. 

A3N,  H3N,  J3N.  NON. 

AID,  A2D,  FID,  F2D,  G1D 

,G2D 

PON. 

F3N. 

A1A. 

A1A,J2A. 

A1A,  J2A. 

F1C,  F3C,  J2C,  J3C. 

A1A,  J2A. 

A1A,  J2A,  J2B,  J2D. 

FIB,  J2B. 

FIB,  J2B,  J2D. 

F1C,  F3C,  J2C,  JX. 

A1A,  A2A,  FIB,  F2B,  J2B, 

J2D. 

A1A,  A2A,  FIB,  F2B. 

FIB,  F2B,  F2C,  F3C,  FID, 

F2D. 

G2B. 

FIB,  F2B,  F2C,  F3C,  FID. 

F2D. 

H3E,  J2D,  J3E,  R3E. 
A3E,  F3E,  G3E. 
G3E. 

PON. 

A2B,  A3B,  H2B,  H3E,  J2B,  J3E. 

A3E,  A3X,  NON. 

A3E. 

G3E,  G3N. 

A3E,  A3X,  NON. 

G1D. 


1  Excludes  distress,  EPIRBs,  sun/ival  craft,  and  automatic  link  establishment. 

2  Frequencies  used  for  public  correspondence  and  in  Alaska  156.425  MHz.  See  §§  80.371(c),  80.373(f)  and  80.385(b).  Transmitters  approved 
before  January  1,  1994,  for  G3E  emissions  will  be  authorized  indefinitely  for  F2C,  F3C,  FID  and  F2D^missions.  Transmitters  approved  on  or 
after  January  1,  1994,  wni  be  authorized  for  F2C,  F3C,  FID  or  F2D  emissions  only  if  they  are  approved  specifkally  for  each  emission  designator 
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3  Frequenci^ 
<  Types  of 
5  Transmitted 
tinue  to  be 
6G3D 

7  Frequenci^ 

8  For  (jirecti(}n 

9  Includes 
'OQn  2182 
'  ^  Ships  on 
'2For  freq 

location  and 

13  Class  C 

I'NB-OP 
Autonnatic 
Equipment  in 
set  forth  in  § 
tor  of  the 
standards  can 
or  at  the  Of1i< 
chased  from 

'5j2Bis 

'6J2D  is 
cess  of  1 .5  kV ' 

17J2B  and 

18  Coast 

19J2D  is 


used  in  the  Automated  Maritime  Telecommunications  System  (AMTS).  See  §80.385(b). 
ejnission  are  determined  by  the  INMARSAT  Organization.  ,   .^^    .  ^^  ... 

type  accepted  prior  to  December  31,  1969,  for  emission  H3E,  J3E,  and  R3E  and  an  authonzed  bandwidth  of  3.5  kHz  may  con- 
jd.  These  transmitters  will  not  be  authorized  in  new  installations, 
must  be  used  only  by  one-tioard  stations  for  maneuvering  or  navigation, 
used  for  cable  repair  operations.  See  §80.375(b). 
finding  requirements  see  §80.375. 
difetress  emissions  used  by  ship,  coast.  EPIRBs  and  survival  craft  stations. 
kHz  A1B,  A2B,  H2B  and  J2B  emissions  indicate  transmission  of  the  auto  alarm  signals. 

jomestic  voyages  must  use  J3E  emission  only.  .       ,.  .  ^■ 

154  585  MHz,  159  480  MHz,  160.725  MHz,  160.785  MHz,  454.000  MHz  and  459.000  MHz,  authonzed  for  offshore  radio- 
related  telecommand  operations. 
E  PIRB  stations  may  not  be  used  after  February  1,  1999. 

0  jerations  which  are  not  in  accordance  with  ITU-R  Recommendation  M.625-3,  "Direct-Printing  Telegraph  Equipment  Employing 
Ide  itification  in  the  Maritime  Mobile  Sen/ice,"  with  Annex,  1995,  or  ITU-R  Recommendation  M.476-5,  "Direct-Printing  Telegraph 
he  Maritime  Mobile  Service,"  with  Annex,  1995,  are  permitted  to  utilize  any  modulation,  so  long  as  emissions  are  within  the  limits 
211(f)  of  this  chapter.  ITU-R  Recommendations  M.476-5  and  M.625-3  with  Annexes  are  incorporated  by  reference.  The  Direc- 
al  Register  approves  this  incorporation  by  reference  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR  Part  51.  Copies  of  these 
be  inspected  at  the  Federal  Communications  Commission,  445  12th  Street,  SW,  Washington,  DC  (Reference  Information  Center) 
of  the  Federal  Register,  800  North  Capitol  Street,  NW.  Suite  700,  Washington,  DC.  The  ITU-R  Recommendations  can  be  pur- 
International  Telecommunication  Union  (ITU),  Place  des  Nations,  CH-1211  Geneva  20,  Switzeriand. 
permitted  only  on  2000-27500  kHz. 

pe  rmitted  only  on  2000-27500  kHz,  and  ship  stations  employing  J2D  emissions  shall  at  no  time  use  a  peak  envelope  power  in  ex- 
7'  per  channel. 

.2D  are  permitted  provided  they  do  not  cause  harmful  interference  to  A1A. 
sta  ions  employing  J2D  emissions  shall  at  no  time  use  a  peak  envelope  power  in  excess  of  10  kW  per  channel, 
pe  mitted  only  on  2000-27500  kHz. 


operated, 
emission 


Fed  3ral 


110  3 

the 


»  36.  Section 
revising  the 
as  follows. 


8G.209  is  amended  by 
:able  in  paragraph  (a)  to  read 
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§80.209 

(a)* 


Transmitter  frequency  tolerances. 


Frequency  bands  and  categories  of  stations 


.(1)  Band  100-525  kHz; 
(i)  Coast  I  itations: 

For  s  ngle  sideband  emissions  ^ 

For  ti  ansmitters  with  narrow-band  direct  printing  and  data  emissions 
'  For  ti  ansmitters  with  digital  selective  calling  emissions 

For  a  I  other  emissions  

(ii)  Ship  s  ations: 

For  ti  ansmitters  with  narrow-band  direct  printing  and  data  emissions 

For  ti  ansmitters  with  digital  selective  calling  emissions 

For  a  II  other  transmitters 

(iii)  Ship  <  tations  for  emergency  only: 

For  a  II  emissions 

(iv)  Surviv  al  craft  stations: 

For  a  II  emissions 

(v)  RadiO(  letermination  stations: 

For  a  II  emissions 

(2)  Band  160( -4000  kHz: 

(i)  Coast  stations  and  Alaska  fixed  stations: 

For  s  ngle  siQieband  and  facsimile  

For  r  arrow-band  direct  printing  and  data  emissions 

For  fi  ansmitters  with  digital  selective  calling  emissions 

For  all  other  emissions  

(ii)  Ship  s  lations: 

For  ti  ansmitters  with  narrow-t)and  direct  printing  and  data  emissions 

For  ti  ansmitters  with  digital  selective  calling  emissions 

For  aH  other  transmitters 

(iii)  Survi>  al  craft  stations: 

(iv)  Radiqdetermination  stations: 

With  ipower  200W  or  less 


With 


power  above  200W 


(3)  Band  400(  -27500  kHz: 

(i)  Coast  stations  and  Alaska  fixed  stations: 

For  single  sideband  and  facsimile  emissions : 

For  r  arrow-band  direct  printing  and  data  emissions 

For  <  igital  selective  calling  emissions  '. 

For  Morse  telegraphy  emissions  .... 

For  i  II  other  emissions  

(ii)  Ship  s  tations: 

For  t  ansmitters  with  narrow-band  direct  printing  and  data  emissions 

For  t  ansmitters  with  digital  selective  calling  emissions 

For  i  II  other  transmitters 

(iii)  Survi'  al  craft  stations: 

(4)  Band  72-:  6  MHz:  ''" 


Tolerances ' 


20  Hz. 
10  Hz  2 
10  Hz. 
100. 

20  Hz. 
10Hz2 
10  Hz. 

20  Hz. 

20  Hz. 

100. 


20  Hz. 
10  Hz.2 
10  Hz.2 
50  Hz. 

10  Hz.2 
10  Hz.3 
20  Hz. 
20  Hz. 

20. 
10. 


20  Hz. 
10  Hz.2 
10  Hz. 
10. 
15  Hz. 

10  Hz.2 
10  Hz.3 
20  Hz. 
50  Hz. 


Frequency  bands  and  categories  of  stations 


(i)  Fixed  stations: 

Operating  in  the  72.0-73.0  and  75.4-76.0  MHz  bands 
Operating  in  the  73.74.6  MHz  band  

(5)  Band  156-162  MHz: 

(i)  Coast  stations: 

For  earners  licensed  to  operate  with  a  carrier  power: 

Below  3  watts 

3  to  100  watts  : ., 

(ii)  Ship  stations 

(iii)  Survival  craft  stations  operating  on  121.500  MHz 

(iv)  EPIRBs: 

Operating  on  121.500  and  243.000  MHz  

Operating  on  156.750  and  156.800  MHz.^ 

(6)  Band  216-220  MHz: 

(i)  Coast  stations: 

For  all  emissions 

(ii)  Ship  stations: 

For  all  emissions 

(7)  Band  400-466  MHz: 

(i)  EPIRBs  operating  on  406-406.1  MHz  

(ii)  On-board  stations  

(iii)  Radiolocation  and  telecommand  stations ;..... 

(8)  Band  1626.5-1646.5  MHz: 

(i)  Ship  earth  stations 


Tolerances ' 


5. 
50. 


10. 
5.' 
10.* 
50. 

50. 
10. 


1  Transmitters  authonzed  pnor  to  January  2,  1990,  with  frequency  tolerances  equal  to  or  better  than  those  required  after  this  date  will  continue 
to  be  authonzed  in  the  mantime  services  provided  they  retain  approval  and  comply  with  the  applicable  standards  in  this  part 
on M  1  frequency  tolerance  for  narrow-band  direct  printing  and  data  transmitters  installed  before  January  2,  1992,  is  15  Hz  for  coast  stations  and 

in  H  stations.  The  frequency  tolerance  for  narrow-band  direct  printing  and  data  transmitters  approved  or  installed  after  January  1.  1992, 

3  [Reserved]. 

.^'!>''-S,^*[^r,^'"["®''^  '"  '^®  radiolocation  and  associated  telecommand  service  operating  on  154.584  MHz,  159.480  MHz  160  725  MHz  and 
160.785  MHz  the  frequency  tolerance  is  15  parts  in  10^. 

5  [Reserved]. 

8  Class  C  EPIRB  stations  may  not  be  used  after  February  1,  1999. 

''For  transmitters  operated  at  private  coast  stations  with  antenna  heights  less  than  6  meters  (20  feet)  above  ground  and  output  power  of  25 
watts  or  less  the  frequency  tolerance  is  10  parts  in  10^.  \  /  a  k"  h"""!  v,  c^ 


■  37.  Section  80.213  is  amended  by 
revising  paragraphs  (h),  (i)  introductory 
text  and  {i)(l)(vii}  to  read  as  follows: 

§80.213    Modulation  requirements. 

***** 

(h)  Radar  transponder  coast  stations 
using  the  2900-3100  MHz  or  9300-9500 
MHz  band  must  operate  in  a  variable 
frequency  mode  and  respond  on  their 
operating  frequencies  with  a  maximum 
error  equivalent  to  100  meters. 
Additionally,  their  response  must  be 
encoded  with  a  Morse  character  starting 
with  a  dash.  The  duration  of  a  Morse 
dot  is  defined  as  equal  to  the  width  of 
a  space  and  1/3  of  the  width  of  a  Morse 
dash.  The  duration  of  the  response  code 
must  not  exceed  50  microseconds.  The 
sensitivity  of  the  stations  must  be 
adjustable  so  that  received  signals  below 
- 10  dBm  at  the  antenna  will  not 
activate  the  transponder.  Antenna 
polarization  must  be  horizontal  wheh 
operating  in  the  9300-9500  MHz  band 
and  either  horizontal  or  both  horizontal 
and  vertical  when  operating  in  the 
2900-3100  MHz  band.  Racons  using 
frequency  agile  transmitting  techniques 
must  include  circuitry  designed  to 
reduce  interference  caused  by  triggering 
from  radar  antenna  sidelobes. 


(i)  Variable  frequency  ship  station 
transponders  operating  in  the  2900- 
3100  MHz  or  9300-9500  MHz  band  that 
are  not  used  for  search  and  rescue 
purposes  must  meet  the  following 
requirements: 

(1)  *  *  * 

(vii)  Antenna  polarization  must  be 
horizontal  when  operating  in  the  9300- 
9500  MHz  band  and  either  h&hzontal  or 
both  horizontal  and  vertical  when 
operating  in  the  2900-3100  MHz  band. 
***** 

■  38.  Section  80.215  is  amended  by 
revising  paragraphs  (c)(1),  (e)(1)  and 
(g)(1),  by  removing  paragraph  (g)(2), 
redesignating  paragraphs  (g)(3)  through 
(g)(5)  as  paragraphs  (g)(2)  through  {g)(4) 
and  revising  newly  designated       = 
paragraphs  (g)(2)  and  (g)(3)  to  read  as 
follows: 

§80.215    Transmitter  power. 

***** 

(c)  *  *  * 

(1)  Coast  stations: 
156-162  MHz-SOW '  2.  i3 
216-220  MHz  2 

***** 

(e)  *  *  * 

(1)  Ship  stations  15&-162MHz— 
25W6." 


Marine  utility  stations  and  hand-held 
portable  transmitters:  156-162  MHz- 
lOW 

'  Maximum  authorized  power  at  the  input 
terminals  of  the  station  antenna. 
2  See  paragraph  (h)  of  this  section. 

***** 

"Reducible  to  1  watt  or  less,  except  for 
transmitters  limited  to  public 
correspondence  channels  and  used  in  an 
automated  system. 

***** 

"The  frequencies  156.775  and  156.825 
MHz  are  available  for  navigation-related  port 
operations  or  ship  movement  only,  and  all 
precautions  must  be  taken  to  avoid  harmful 
interference  to  channel  16.  Transmitter 
output  power  is  limited  to  1  watt  for  ship 
stations,  and  10  watts  for  coast  stations. 

(g)  *  *  * 

(1)  All  transmitters  and  remote 
control  units  must  be  capable  of 
reducing  the  carrier  power  to  one  watt 
or  less; 

(2)  Except  as  indicated  in  paragraph 
(g)(3)  of  this  section,  all  transmitters 
manufactured  after  January  21,  1987,  or 
in  use  after  January  21,  1997,  must 
automatically  reduce  the  carriei  power 
to  one  watt  or  less  when  the  transmitter 

.  is  tuned  to  156.375  MHz  or  156.650 
MHz,  and  must  be  provided  with  a 
manual  override  switch  which  when 
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held  by  an 
carrier 
and  156.65C 
(3)  Hand- 
are  not  requ  i 
automatic 
paragraph 


n  di 


c  perator  will  permit  full 
powisr  operation  on  156.375  MHz 
MHz; 

leld  portable  transmitters 
red  to  comply  with  the 
uction  of  carrier  power  in 
of  this  section;  and 


(l  )(2)  ( 


39.  Sectioh  80.219  is  revised  to  read  as 
follows: 

§  80.21 9    Sp  icial  requirements  for  narrow- 
t)and  direct-printing  (NB-DP)  equipment. 

NB-DP  aad  data  transmission 
equipment  i  nstalled  in  ship  and  coast 
stations  befi  ire  October  1.  1990.  that 
operates  on  the  frequencies  in  the 
4,000-27,5C  0  kHz  bands  must  be 
capable  of  c  aeration  in  accordance  with 
the  technics  1  requirements  of  either 
ITU-R  Recc  mmendation  M.476-5. 
"Direct-Prir  ting  Telegraph  Equipment 
in  the  Marit  me  Mobile  Service,"  with 
Annex.  199  i.  or  ITU-R 
Recommenc  ation  M.625-3,  "Direct- 
Printing  Tei  Bgraph  Equipment 
Employing  Automatic  Identification  in 
the  Maritim  s  Mobile  Service,"  with 
Annex,  199  >,  and  may  be  used 
indefinitely  Equipment  installed  on  or 
after  Octobt  r  1, 1990,  must  be  capable 
of  operatior  in  accordance  with  the 
technical  re  ^uirements  of  ITU-R 
Recommen(  ation  M.625-3,  "Direct- 
Printing  Te  Bgraph  Equipment 
Employing  \utomatic  Identification  in 
the  Maritim  b  Mobile  Service,"  with 
Annex,  199  >.  NB-DP  and  data 
transmissio  i  equipment  are  additionally 
permitted  t(  i  utilize  any  modulation,  so 
long  as  emi;  isions  are  within  the  limits 
set  forth  in  >  80.211(fl  and  the 
equipment  s  also  capable  of  operation 
in  accordan  ce  with  ITU-R 
Recommem  ation  M. 625-3^,  "Direct- 
Printing  Te  egraph  Equipment 
Employing  \utomatic  Identification  in 
the  Maritime  Mobile  Service,"  with 
Annex,  1995.  ITU-R  Recommendations 
M.  476-5  and  M.625-3  with  Annexes 
are  incorpo  ated  by  reference.  The 
Director  of  he  Federal  Register 
approves  th  is  incorporation  by  reference 
in  accordar  ce  with  5  U.S.C.  552(a)  and 
1  CFR  Part  >1.  Copies  of  these  standards 
can  be  insp  ;cted  at  the  Federal 
Communici  itions  Commission,  445  12th 
Street,  SW.  Washington,  DC  (Reference 
Informatior  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.  Suite  700,  Washington,  DC. 
The  ITU-R  Recommendations  can  be 
purchased  Erom  the  International 
Telecommi  nication  Union  (ITU),  Place 
des  Nation! ,  CH-1211  Geneva  20„ 
Switzerlan<  . 

■  40.  Sectiqn  80.223  is  revised  to  read  as 
follows: 


§  80.223    Special  requirements  for  survival 
craft  stations. 

(a)  Survival  craft  stations  capable  of 
transmitting  on: 

(1)  2182  kHz  must  be  able  to  operate 
with  A2B  and  A3E  or  H2B  and  H3E  and 
J2B  and  J3E  emissions; 

(2)  121.500  MHz  must  be  able  to 
operate  with  A3E  or  A3N  emission. 

(b)  Survival  craft  stations  must  be  able 
to  receive  the  frequency  and  types  of 
emission  which  the  transmitter  is 
capable  of  using. 

(c)  Any  EPIRB  carried  as  part  of  a 
survival  craft  must  comply  with  the 
specific  technical  and  performance 
requirements  for  its  class  contained  in 
subpart  V  of  this  chapter. 

■  41.  Section  80.225  is  amended  by 
revising  the  introductory  paragraph  and 
paragraphs  (a)  and  (c)(2)  to  read  as 
follows: 

§  80.225    Requirements  for  selective  calling 
equipment. 

This  section  specifies  the 
requirements  for  voluntary  digital 
selective  calling  (DSC)  equipment  and 
selective  calling  equipment  installed  in 
ship  and  coast  stations,  and 
incorporates  by  reference  ITU-R 
Recommendation  M.476-5,  "Direct- 
Printing  Telegraph  Equipment  in  the 
Maritime  Mobile  Service,"  with  Aimex, 
1995;  ITU-R  Recommendation  M.493- 
10,  "Digital  Selective-calling  System  for 
Use  in  the  Maritime  Mobile  Service," 
with  Annexes  1  and  2,  2000;  ITU-R 
Recommendation  M.625-3,  "Direct- 
Printing  Telegraph  Equipment 
Employing  Automatic  Identification  in 
the  Maritime  Mobile  Service,"  with 
Annex,  1995;  and  RTCM  Paper  56-95/ 
SCIOI-STD,  "RTCM  Recommended 
Minimum  Standards  for  Digital 
Selective  Calling  (DSC)  Equipment 
Providing  Minimum  Distress  and  Safety 
Capability,"  Version  1.0,  dated  August 
10,  1995.  ITU-R  Recommendations 
M.476-5  with  Annex,  M.493-10  with 
Aimexes  1  and  2,  and  M.625-3  with 
Aflnex,  and  RTCM  Paper  56-95/SClOl- 
STD  are  incorporated  by  reference.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  Part  51.  Copies  of  these  standards 
can  be  inspected  at  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.  Suite  700,  Washington,  DC. 
The  ITU-R  Reconmiendations  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland.  The  RTCM  stcmdards  can 
be  purchased  from  the  Radio  Technical 


Commission  for  Maritime  Services 
(RTCM),  Suite  600,  1800  Diagonal  Road, 
Alexandria,  Virginia  22314-2480. 
(a)  DSC  equipment  voluntarily 
installed  in  coast  or  ship  stations  must 
meet  either  the  requirements  of  ITU-R 
Recommendation  M.493-10,  "Digital 
Selective-calling  System  for  Use  in  the 
Maritime  Mobile  Service,"  with 
Annexes  1  and  2,  2000  (including  only 
equipment  classes  A,  B,  D.  and  E)  or 
RTCM  Paper  56-95/SClOl-STD.  DSC 
equipment  must  not  be  used  with  the 
sensors  referred  to  in  §  80.179(ej(2).  DSC 
equipment  used  on  compulsorily  fitted 
ships  must  meet  the  requirements 
contained  in  subpart  W  of  this  part  for 
GMDSS. 
***** 

(c)  *  *  * 

(2)  Equipment  used  to  perform  a 
selective  calling  function  during 
narrow-band  direct-printing  (NB-DP) 
operations  in  accordance  with  ITU-R 
Recommendation  M.476-5.  "Direct- 
Printing  Telegraph  Equipment  in  the 
Maritime  Mobile  Service."  with  Annex, 
1995.  or  ITU-R  Reconunendation 
M.625-3.  "Direct-Printing  Telegraph     _ 
Equipment  Employing  Automatic 
Identification  in  the  Maritime  Mobile 
Service."  with  Annex.  1995.  ITU-R 
Recommendation  M.493-10,  "Digital 
Selective-calling  System  for  Use  in  the 
Maritime  Mobile  Service."  with 
Annexes  1  and  2,  2000,  and 
***** 

■  42.  Section  80.251  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§80.251     Scope. 

(a)  This  subpart  gives  the  general 
technical  requirements  for  certification 
of  equipment  used  on  compidsory 
ships.  Such  equipment  includes 
automatic-alarm-signal  keying  devices, 
sim^ival  craft  radio  equipment,  watch 
receivers,  and  radar. 


§§  80.253  through  80.267    [Removed] 

■  43.  Sections  80.253  through  80.267  are 
removed. 

■  44.  Section  80.269  is  amended  by 
revising  paragraphs  (b)(1)  and  (b)(2)  to 
read  as  follows: 

§80.269    Technical  requirements  for 
radiotelephone  distress  frequency  watch 
receiver. 

***** 

(b)*  *  * 

(1)  The  receiver  must  be  capable  of 
being  switched  to  2182  kHz  and  of 
receiving  signals  of  at  least  A2A  and 
A2B  emissions; 

(2)  The  receiver  sensitivity  must 
provide  a  SINAD  of  20  dB  at  the  audio 


output  when  a  30  microvoh  signal  with 
A2A  or  A2B  emission  modulated  30% 
at  400  Hz  is  applied  to  the  receiver  RF 
terminals; 

***** 

■  45.  Section  80.273  is  revised  to  read  as 
follows:    • 

§  80.273    Technical  requirements  for  radar 
equipment. 

(a)  Radar  installations  on  board  ships 
that  are  required  by  the  Safety 
Convention  or  the  U.S.  Coast  Guard  to 
be  equipped  with  radar  must  comply 
with  either  the  document  referenced  in 
paragraph  (a)(1)  of  this  section  or  the 
applicable  document  referenced  in 
paragraphs  (a)(2)  through  (4)  of  this 
section.  These  documents  contain 
specifications,  standards  and  general 
requirements  applicable  to  shipboard 
radar  equipment  and  shipboard  radar 
installations.  For  purposes  of  this  part 
the  specifications,  standards  and  general 
requirements  stated  in  these  documents 
are  mandatory  irrespective  of 
discretionary  language.  The  standards 
listed  in  paragraphs  (a)(1),  (2),  (3),  and 
(4)  of  this  section  are  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of 
these  standards  can  be  inspected  at  the 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Washington.  DC 
(Reference  Information  Center)  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.  Suite  700, 
Washington.  DC.  The  standards 
referenced  in  paragraphs  (a)(1),  (2),  and 
(3)  of  this  section  can  be  purchased  from 
the  Radio  Technical  Commission  for 
Maritime  Services  (RTCM),  Suite  600, 
1800  Diagonal  Road.  Alexandria, 
Virginia  22314-2480;  telephone  703- 
684^481;  fax  703-684-4229;  email 
wtadams@rtcm.org.  The  standard 
referenced  in  section  (a)(4)  can  be 
purchased  from  International  Maritime 
Organization  (IMO),  Publications,  4 
Albert  Embankment,  London  SEl  7  SR, 
United  Kingdom;  telephone  Oil  44  71 
735  7611. 

(1)  Radar  installed  on  or  after  July  1, 
1988.  on  ships  of  500  gross  tons  and 
upwards  that  were  constructed  on  or 
after  September  1.  1984.  must  comply 
with  the  provisions  of  RTCM  Paper 
133-87-SC  103-33  including  Appendix 
A.  Title:  "RTCM  Recommended 
Performance  Specification  for  a  General 
Purpose  Navigational  Radar  Set  for 
Oceangoing  Ships  of  500  Gross  Tons 
and  Upwards  for  New  Radar 
Installations."  Title  of  Appendix  A: 
"General  Purpose  Shipborne 
Navigational  Radar  Set  for  Oceangoing 
Ships  Design  and  Testing 


Specifications."  Document  originally 
approved  by  RTCM  August  15,  1985  and 
revised  May  15,  1987. 

(2)  Radar  installed  on  ships  of  1.600 
gross  tons  and  upwards  on  or  before 
April  27,  1981,  must  comply  with  the 
provisions  of  Volume  II  of  RTCM 
Special  Committee  No.  65  Final  Report; 
Part  II.  Title:  "Performance 
Specification  for  a  General  Purpose 
Navigational  Radar  Set  for  Oceangoing 
Ships  of  1,600  Tons  Gross  Tonnage  and 
Upwards  for  Ships  Afready  Fitted." 
Document  approved  by  RTCM  July  18, 
1978;  effective  as  FCC  requirement  on 
April  27,  1981. 

(3)  Radar  installed  on  ships  of  1.600 
gross  tons  and  upwards  after  April  27. 
1981  and  before  July  1.  1988,  must 
comply  with  the  provisions  of  Volume 
II  of  RTCM  Special  Committee  No.  65 
Final  Report  with  Change  1  entered; 
Part  I  including  Appendix  A.  Title: 
"Performance  Specification  for  a 
General  Purpose  Navigational  Radar  Set 
for  Oceangoing  Ships  of  1,600  Tons 
Gross  Tonnage  and  Upwards  for  New 
Radar  Installation's"  Title  of  Appendix 
A:  "General  Purpose  Shipborne 
Navigational  Radar  Set  for  Oceangoing 
Ships  Design  and  Testing 
Specifications."  Document  approved  by 
RTCM  July  18,  1978;  effective  as  FCC 
requirement  on  April  27,  1981. 

(4)  Ships  between  500  and  1,600  gross 
tons  constructed  on  or  after  September 
1, 1984.  with  radar  installed  before  July 
1,  1988,  must  comply  with  Regulation 
12,  Chapter  V  of  the  Safety  Convention 
and  with  the  provisions  of  Inter- 
Goyernmental  Maritime  Consultative 
Organization  (IMCO)  [now  International 
Maritime  Organization]  Resolution 
A.477  (XII).  Title:  "Performance 
Standards  for  Radar  Equipment,"  with 
Annex.  Adopted  by  IMCO  November  19, 
1981. 

(b)  For  ships  of  10.000  gross  tons  or 
more  and  any  other  ship  that  is  required 
to  be  equipped  with  two  radar  systems, 
each  of  these  systems  must  be  capable 
of  operating  independently  and  must 
comply  with  the  specifications, 
standards  and  general  requirements 
established  by  paragraph  (a)  of  this 
section.  One  of  the  systems  must 
provide  a  display  with  an  effective 
dicuneter  of  not  less  than  340 
millimeters  (13.4  inches),  (16  inch 
cathode  ray  tube).  The  other  system 
must  provide  a  display  with  an  effective 
diameter  of  not  less  than  250 
millimeters  (9.8  inches),  (12  inch 
cathode  ray  tube). 

(c)  Reconunendations  for  tools,  test 
equipment,  spares  and  technical 
manuals  are  contained  in  Part  IV  of 
Volume  III  of  the  RTCM  SC-65  Final 
Report  approved  by  RTCM  July  18, 
1978. 


■  46.  Section  80.302  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§80.302  Notice  of  discontinuance, 
reduction,  or  impairment  of  service 
involving  a  distress  watch. 

(a)  When  changes  occur  in  the 
operation  of  a  public  coast  station 
which  include  discontinuance, 
reduction  or  suspension  of  a  watch 
required  to  be  maintained  on  2182  kHz 
or  156.800  MHz.  notification  must  be 
made  by  the  licensee  to  the  nearest 
district  office  of  the  U.S.  Coast  Guard  as 
soon  as  practicable.  The  notification 
must  include  the  estimated  or  known 
resumption  time  of  the  watch. 


§80.304    [Amended]  * 

■  47.  Section  80.304  is  amended  by 
removing  paragraph  (a),  and 
redesignating  paragraph  (b)  as  the 
undesignated  paragraph. 

■  48.  Section  80.305  is  amended  by 
revising  paragraph  (a)(3)  to  read  as 
follows: 

§  80.305  Watch  requirements  of  the 
Communications  Act  and  the  Safety 
Convention. 

(a)  *   *   * 

(3)  Until  February  1 ,  2005,  keep  a 
continuous  and  efficient  watch  on  the 
VHF  distress  frequency  156.800  MHz 
from  the  room  from  which  the  vessel  is 
normally  steered  while  in  the  open  sea 
outside  a  harbor  or  port.  The  watch 
must  be  maintained  by  a  designated 
member  of  the  crew  who  may  perform 
other  duties,  relating  to  the  operation  or 
navigation  of  the  vessel,  provided  such 
other  duties  do  not  interfere  with  the 
effectiveness  of  the  watch.  Use  of  a 
properly  adjusted  squelch  or  brief 
interruptions  due  to  other  nearby  VHF 
transmissions  are  not  considered  to 
adversely  affect  the  continuity  or 
efficiency  of  the  required  watch  on  the 
VHF  distress  frequency.  This  watch 
need  not  be  maintained  by  vessels 
subject  to  the  Bridge-to-Bridge  Act  and 
participating  in  a  Vessel  Traffic  Services 
(VTS)  system  as  required  or 
recommended  by  the  U.S.  Coast  Guard, 
when  an  efficient  listening  watch  is 
maintained  on  both  the  bridge-to-bridge 
frequency  and  a  separate  assigned  VTS 
frequency. 
***** 

■  49.  Section  80.310  is  revised  to  read  as 
follows: 

§80.310    Watch  required  by  voluntary 
vessels. 

Voluntary  vessels  not  equipped  with 
DSC  must  maintain  a  watch  on  156.800 
MHz  (Channel  16)  whenever  the  vessel 
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MHz 


and  the  radio  is  not  being 
com^nunicate.  Noncommercial 
as  recreational  boats,  may 
maintain  a  watch  on 
(Channel  9)  for  call  and 
Voluntary  vessels 
VHF-DSC  equipment 
maint4in  a  watch  on  either 
(Channel  70)  or  VHF 
lurally  whenever  the  vessel 


is  underway 
used  to 
vessels,  sue  i 
alternative 
156.450 
reply  piupotes 
equipped 
must 
156.525 
Channel  16 


w  th 


MHz 


kHz 


1605-3500 
118-136  MH2 
156-162  MH2 
243  MHz 


§80.314    [Ar  tended] 

■  51.  Sectioli 
removing 


p£ra] 
iting 


a 


redesigna 
paragraphs 
■  52.  Sectioii 
pi  T 


a) 


removing 
paragraph 
adding  a  netv 
follows: 


§  80.31 5    Dis  tress  calls 


aler  ;s 


1011 


(b)The 
distress 
■  53.  Secti 
removing 
paragraphs 
and  (b),  and 
read  as  folic  ws: 


p.ri 


is  underway  and  the  radio  is  not  being 
used  to  communicate.  Voluntary  vessels 
equipped  with  MF-HF  DSC  equipment 
must  have  the  radio  turned  on  and  set 
to  an  appropriate  DSC  distress  calling 
channel  or  one  of  the  radiotelephone 
distress  channels  whenever  the  vessel  is 
underway  and  the  radio  is  not  being 
used  to  commimicate.  Voluntary  vessels 
equipped  with  hunarsat  A,  B,  or  C 


systems  must  have  the  unit  turned  on 
and  set  to  receive  calls  whenever  the 
vessel  is  underway  and  the  radio  is  not 
being  used  to  communicate. 

■  50.  Section  80.313  is  amended  by 
revising  the  table  to  read  as  follows: 

§  80.31 3    Frequencies  for  use  in  distress. 


Frequency  band 


Emission 


J3E  

A3E  

F3E.  PON 
A3N  


Carrier  frequency 


2182  kHz. 

121.500  MHz. 

156.800  MHz  156.750  MHz. 

243.000  MHz. 


80.314  is  amended  by 
graph  (a),  and 
paragraphs  (b)  and  (c)  as 

and(b). 

80.315  is  amended  by 
agraph  (a),  redesignating 

as  paragraph  (a),  and 
paragraph  (b)  to  read  as 


pr  acedines  for  canceling  false 
are  contained  in  §  80.335. 
80.316  is  amended  by 
agraph  (a),  redesignating 
b)  and  (c)  as  paragraphs  (a) 
adding  new  paragraph  (c)  to 


§  80.31 6    Di!  tress  messages. 

***** 

(c)  The  pr  acedures  for  canceling  false 
distress  alerts  are  contained  in  §80.335. 

■  54.  Sectio  i  80.320  is  amended  by 
redesignatir  g  paragraphs  (b),  (c),  (d)  and 
(e)  as  paragiaphs  (c),  (d),  (e)  and  (f) 
respectiveh .  and  adding  a  new 
paragraph  (1 1)  to  read  as  follows: 

§  80.320    Radiotelephone  distress  call  and 
message  traAsmission  procedure. 

*  *  ^  *  * 

(b)  The  Di  >C  distress  procedure 
consists  of: 

(1)  Transipission  by  a  mobile  unit  in 
distress; 

(2)  Recepjion; 

(3)  Acknc  wledgement  of  distress 
calls; 

(4)  Distreis  relays. 

*  .  *  * 

■  55.  Add  §  80.334  to  read  as  follows: 


§80.334 

A  distres! 
transmitted 


Fase 


distress  alerts. 

alert  is  false  if  it  was 
without  any  indication  that 


a  mobile  unit  or  person  was  in  distress 
and  required  immediate  assistance. 
Transmitting  a  false  distress  alert  is 
prohibited  and  may  be  subject  to  the 
provisions  of  part  1,  subpart  A  of  this 
chapter  if  that  alert: 

(a)  Was  transmitted  intentionally; 

(b)  Was  not  cancelled  in  accordance 
with  §80.335; 

(c)  Could  not  be  verified  as  a  result  of 
either  the  ship's  failure  to  keep  watch 
on  appropriate  frequencies  in 
accordance  with  §  80.1123  or  subpart  G 
of  this  part,  or  its  failure  to  respond  to 
calls  from  the  U.S.  Coast  Guard; 

(d)  Was  repeated;  or 

(e)  Was  transmitted  using  a  false 
identity. 

■  56.  Add  §  80.335  to  read  as  follows: 

§  80.335    Procedures  for  canceling  false 
distress  alerts. 

If  a  distress  alert  is  inadvertently 
transmitted,  the  following  steps  shall  be 
taken  to  cancel  the  distress  alert. 

(a)  VHF  Digital  Selective  Calling. 

(1)  Reset  the  equipment  immediately; 

(2)  Transmit  a  DSC  distress  alert 
cancellation  (i.e.,  own  ship's 
acknowledgment),  if  that  feature  is 
available; 

(3)  Set  to  Channel  16;  and 

(4)  Transmit  a  broadcast  message  to 
"All  stations"  giving  the  ship's  name, 
call  sign  or  registration  number,  and 
MMSI,  and  cancel  the  false  distress 
alert. 

(b)  MF  Digital  Selective  Calling. 

(1)  Reset  the  equipment  immediately; 

(2)  Transmit  a  DSC  distress  alert 
cancellation  (i.e.,  own  ship's 
acknowledgment),  if  that  feature  is 
available; 

(3)  Tune  for  radiotelephony 
transmission  on  2182  kHz;  and 

(4)  Transmit  a  broadcast  message  to 
"All  stations"  giving  the  ship's  name, 
call  sign  or  registration  number,  and 
MMSI.  and  cancel  the  false  distress 
alert. 


(c)  HF  Digital  Selective  Calling; 

(1)  Reset  the  equipment  immediately; 

(2)  Transmit  a  DSC  distress  alert 
cancellation  (i.e.,  own  ship's 
acknowledgment),  if  that  feature  is 
available,  on  each  frequency  on  which 
the  distress  alert  was  transmitted; 

(3)  Tune  for  radiotelephony  on  the 
distress  and  safety  frequency  in  each 
band  in  which  a  false  distress  alert  was 
transmitted;  and 

(4)  Transmit  a  broadcast  message  to 
"All  stations"  giving  the  ship's  name, 
call  sign  or  registration  number,  and 
MMSI,  and  cancel  the  false  distress  alert 
frequency  in  each  band  in  which  a  false 
distress  alert  was  transmitted. 

(d)  INMARSAT  ship  earth  station. 
Immediately  notify  the  appropriate 
rescue  coordination  center  that  the  alert 
is  cancelled  by  sending  a  distress 
priority  message  by  way  of  the  same 
land  earth  station  through  which  the 
false  distress  alert  was  sent.  Provide 
ship  name,  call  sign  or  registration 
number,  and  INMARSAT  identity  with 
the  cancelled  alert  message. 

(e)  EPIRB.  If  for  any  reason  an  EPIRB 
is  activated  inadvertently,  immediately 
contact  the  nearest  U.S.  Coast  Guard 
unit  or  appropriate  rescue  coordination 
center  by  telephone,  radio  or  ship  earth 
station  and  cancel  the  distress  alert. 

(f)  General  and  other  distress  alerting 
systems.  Notwithstanding  paragraphs  (a) 
through  (e)  of  this  section,  ships  may 
use  additional  appropriate  means 
available  to  them  to  inform  the  nearest 
appropriate  U.S.  Coast  Guard  rescue 
coordination  center  that  a  false  distress 
alert  has  been  transmitted  and  should  be 
cancelled. 

§  80.353    [Removed  and  Reserved] 

■  57.  Section  80.353  is  removed  and 
reserved. 

■  58.  Section  80.355  is  amended  by 
removing  paragraph  (c)(1),  redesignating 
paragraphs  (c)(2)  and  (c)(3)  as  (c)(1)  and 
(c)(2),  and  revising  newly  designated 


paragraph  (c)(1)  and  revising  paragraph 
(d)(2)  to  read  as  follows: 

§  80.355    Distress,  urgency,  safety,  call  and 
reply  Morse  code  frequencies. 


(c)  Frequencies  in  the  2000-27500 
kHz  band — (1)  Ship  station  frequencies. 
The  following  table  describes  the  calling 
frequencies  in  the  4000-27500  kHz 
band  which  are  available  for  use  by 
authorized  ship  stations  equipped  with 
crystal-controlled  oscillators  for  AlA, 
J2A,  J2B,  or  J2D  radiotelegraphy.  There 


Region: 

Worldwide  : .<. 

Atlantic: 

Initial 

Alternate 

Caribt)ean: 

Initial 

Altemate 

Gulf-Mexico: 

Initial 

Altemate 

N  Pacific: 

Initial 

Altemate 

S  Pacific:. 

Initial 

Alternate 


(d)  *   *   * 

(2)  EPIRB  stations  may  be  assigned 
121.500  MHz  and  243  MHz  using  A3E, 
A3X  and  NON  emission  or  406.0-406.1 
MHz  using  GlD  emission  to  aid  search 
and  rescue  operations.  See  subpart  V  of 
this  part. 

■  59.  Section  80.357  is  amended  by 
revising  the  section  heading, 
introductory  text  and  the  text  preceding 
the  table  in  paragraph  (b)(1)  to  read  as 
follows: 

§  80.357    Working  frequencies  for  Morse 
code  and  data  transmission. 

.  This  section  describes  the  working 
frequencies  assignable  to  maritime 
stations  for  AlA,  J2A,  J2B  (2000^27500 
kHz  band  only),  or  J2D  (2000-27500 
kHz  band  only)  radiotelegraphy. 
***** 

(b)  Coast  station  frequencies — (1) 
Frequencies  in  the  100-27500  kHz  band. 
The  following  table  describes  the 
working  carrier  frequencies  in  the  100- 
27500  kHz  band  which  are  assignable  to 
coast  stations  located  in  the  designated 
geographical  areas.  The  exclusive 
maritime  mobile  HF  bands  listed  in  the 
table  contained  in  §  80.363(a)(2)  of  this 
chapter  are  also  available  for  assignment 


are  two  series  of  frequencies  for 
worldwide  use  and  two  series  of 
frequencies  for  each  geographic  region. 
Ship  stations  with  synthesized 
transmitters  may  operate  on  every  full 
100  Hz  increment  in  the  0.5  kHz 
channel  for  the  frequencies  listed, 
except  for  100  Hz  above  and  below 
those  designated  for  worldwide  use. 
During  normal  business  hours  when  not 
communicating  on  other  frequencies,  all 
U.S.  coast  radiotelegraph  stations  must 
monitor  the  worldwide  frequencies  and 
the  initial  calling  frequencies  for  the 

Ship  Morse  Calling  Frequencies  (kHz) 


region  in  which  it  is  located.  The 
specific  frequencies  which  must  be 
monitored  by  a  coast  station  will  vary 
with  propagation  conditions.  The 
calling  frequencies  which  are  routinely 
monitored  by  specific  coast  stations  can 
be  determined  by  reference  to  the  ITU 
publication  entitled  "List  of  Coast 
Stations."  Initial  calls  by  ship  stations 
must  be  made  on  the  appropriate  initial 
calling  frequency  first.  Calls  on  the 
worldwide  frequencies  may  be  made 
only  after  calls  on  the  appropriate  initial 
calling  frequency  are  unsuccessful. 


ITU 

3 
4 

1 
2 

1 
2 

5 
6 

7 
8 


10 


4184.0 
4184.5 

4182.0 
4182.5 

4182.0 
4182.5 

4183.0 
4183.5 

4185:0 
4185.5 

4186.0 
4186.5 


6276.0 
6276.5 

6277.0 
6277.5 

6277.0 
6277.5 

6278.0 
6278.5 

6279.0 
6279.5 

6280.0 
6280.5 


8368.0 
8369.0 

8366.0 
8366.5 

8366.0 
8366.5 

8367.0 
8367.5 

8368.5 
8369.5 

8370.0 
8370.5 


12552.0 
12553.5 

12550.0 
12550.5 

12550.0 
12550.5 

12551.0 
12551.5 

12552.5 
12553.0 

12554.0 
12554.5 


16736.0 
16738.0 

16734.0 
16734.5 

16734.0 
16734.5 

16735.0 
16735.5 

16736.5 
16737.0 

16737.5 
16738.5 


22280.5 
22281.0 

22279.5 
22280.0 

22279.5 
22280.0 

22281.5 
22282.0 

22282.5 
22283.0 

22283.5 
'^284.0 


ITU 

C 
C 

A 
A 

A 
A 

A 
A 

B 
B 

B 
B 


25172.0 
25172.0 

25171.5 
25171.5 

25171.5 
25171.5 

25171.5 
25171.5 

25172.5 
25172.5 

25172.5 
25172.5 


to  public  coast  stations  for  AlA,  J2A, 
J2B,  or  J2D  radiotelegraphy  following 
coordination  with  government  users. 

***** 

■  60.  In  §  80.359  remove  the  number 
"4209.5"  and  add  in  its  place  the  number 
"4209.0"  in  the  table  of  paragraph  (a)  and 
revise  paragraph  (b)  to  read  as  follows: 

§  80.359    Frequencies  for  digital  selective 
calling  (DSC). 

***** 

(b)  Distress  and  safety  caUing.  The 
frequencies  2187.5  kHz,  4207.5  kHz, 
6312.0  kHz,  8414.5  kHz,  12577.0  kHz, 
16804.5  kHz  and  156.525  MHz  may  be 
used  for  DSC  by  coast  and  ship  stations 
on  a  simplex  basis  for  distress  and 
safety  purposes.  The  provisions  and 
procedures  for  distress  and  safety 
calling  are  contained  in  ITU-R 
Recommendation  M.541-8, 
"Operational  Procedures  for  the  Use  of 
Digital  Selective-Calling  Equipment  in 
the  Maritime  Mobile  Service,"  with 
Annexes,  1997,  as  modified  by 
§  80.103(c).  ITU-R  Recommendation 
M.541-8  with  Annexes  is  incorporated 
by  reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  this 


standard  can  be  inspected  at  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland. 


■  61.  Section  80.361  is  amended  by 
removing  paragraph  (a)(2),  redesignating 
paragraph  (a)(1)  as  paragraph  (a)  and  by 
revising  the  text  preceding  the  table  in 
paragraph  (b)  to  read  as  follows: 

§  80.361  Frequencies  for  narrow-band 
direct-printing  (NBDP),  radioprinter  and 
data  transmissions. 

***** 

(b)  The  following  table  describes  the 
frequencies  and  Channel  Series  with 
FlB,  J2B,  or  J2D  emission  which  are 
assignable  to  ship  stations  for  NBDP  and 
data  transmissions  with  other  ship 
stations  and  public  coast  stations. 
Public  coast  stations  may  receive  only 
on  these  frequencies.  ' 
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■  62.  Sectiot  80.363  is  amended  by 
revising  the  able  in  paragraph  (a)(1)  to 
read  as  follow  vs: 


2070.5 
2072.5 
2074.5 
2076.5 


63.  Sectior 


§  80.363    Frequencies  for  facsimile, 
(a)*   *  * 
(D*   *   * 


Assignable  Ship  Frequencies  for  Facsimile  (kHz) 


80.373  is  amended  by 
(c)(2)(ii)  to  read  as 


para  graph 


revismg  ] 
follows: 


§  80.373    Privlate  communications 
frequencies. 


(c)*   * 

(2)*   * 

(ii)  The 

except  that 

emission 


■  64.  Sectior 
revising  the 
introductory 


enlissions  must  be  J3E  or  J2D 

V  rhen  DSC  is  used  the 
mi^t  be  FlB  or  J2B;  and 


80.374  is  amended  by 

1  lection  heading  and  the 

text  to  read  as  follows: 


§  80.374    Provisions  for  frequencies  In  the 
4000-4063  and  tt>e  8100-8195  kHz  bands 
shared  with  ttte  fixed  service. 

Coast  stati  jn  assignments  in  the 
4000-4063  k  riz  band  deviate  from 


international  provisions.  Coast  station 
assignments  in  the  4000-4063  kHz  band 
are  permitted  provided  that  such 
stations  must  not  cause  interference  to, 
and  must  accept  interference  from, 
stations  operated  by  other  countries  in 
accordance  with  the  Radio  Regulations. 
***** 

■  65.  Section  80.375  is  amended  by 
revising  paragraph  (a),  removing 
paragraphs  (d)(2){vii),  (d)(3),  and  (d)(4) 
and  by  revising  paragraph  (e)  to  read  as 
follows: 

§  80.375    Radiodetermination  frequencies. 

***** 

(a)  Direction  finding  frequencies.  The 
carrier  fr^uencies  assignable  to  ship 
stations  for  directional  finding 
operations  are: 


Carrier  Frequency 

8364  kHz 
121.500  MHz 

243.00  MHz 

***** 

(e)  Search  and  rescue  radar 
transponder  stations.  The  technical 
standards  for  search  and  rescue 
transponder  stations  are  in  subpart  W  of 
this  part. 

■  66.  Section  80.401  is  revised  to  read  as 
follows: 

§  80.401    Station  documents  requirement. 

Licensees  of  radio  stations  are 
required  to  have  ciurent  station 
documents  as  indicated  in  the  following 
table: 

BiUJNG  CODE  6712-01-P 
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BILLING  CODE  6712-01-C 

Notes:  1.  The  expired  station  license  must 
be  retained  in  the  station  records  until  the 


first  Commission  inspection  after  the 
expiration  date. 

2.  Alternatively,  a  list  of  coast  stations 
maintained  by  the  licensee  with  which 


communications  are  likely  to  be  conducted, 
showing  watch-keeping  hours,  frequencies 
and  charges,  is  authorized. 


46972 


3.  Required 
service  to  oce  in 

4.  Certlfical  i 
inspection 
or  issuance  o 
certificate, 
entries  cert 
Agreement  i 
must  be  retai 
inspection  bvjthe 
date  of  the  i 

5.  The  r 
Master  Plan 
Admiralty 
7  are  satisfiec 
four  documer  ts 


m;  V 

y  \ 
Ra  J 
fying  I 
in; 


Liit 


■  67.  Secti 
revising 


oil 


Stati 


§80.40S 

(a) 

in§80.13(c 
authorizat 
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only  if  station  provides  a 

going  vessels, 
on  of  a  Great  Lakes  Agreement 
be  made  by  either  a  log  entry 
a  Great  Lakes  Agreement 
iotelephone  logs  containing 

that  a  Great  Lakes 
pection  has  been  conducted 
I  ed  and  be  available  for 

FCC  for  2  years  after  the 
nlpection. 
equ  rements  for  having  the  GMDSS 
illMA  Publication  117, 
of  Radio  Signals  or  IMO  Circ. 
by  having  any  one  of  those 


80.405  is  amended  by 
paragraph  (a)  to  read  as  follows: 


ion  license. 
Requiifment.  Except  as  provided 
stations  must  have  an 
loh  granted  by  the  Federal 
Communica  tions  Commission. 


68.  Sectiot  80.409  is  amended  by 
revising  parigraphs  (e)(1)  through  (e)(8) 
to  read  as  follows 

§  80.409    StJ^ion  logs 

*         * 

(e)* 

(1)  A  suminary  of  all  distress 
communica  ions  heard,  and  urgency 
communica  ions  affecting  the  station's 
own  ship. 

(2)  A  suminary  of  safety 
commimica  ions  on  other  than  VHF 

1  afl  Bcting  the  station's  own 


channels 
ship. 

(3)  An  en 
equipment 
that  requirei  1 
Daily  entrie  i 
ensiu'e  the 
of  GMDSS 

(4)  An  en 


malfunctioning 
entiy 


pr  )per 


rac  ar 


another 
restored  to 

(5)  A  wee 
(i)  The 

selective  ca 
been  verifietl 
or  a  test  cal 

(ii)  The 
power  sources 

(iii)  The 
gear  and 
tested;  and 

(iv)  The 

(6)  The 
transmissiohs 
safety 
method  of 

(7)  At  the 
the  Officer 
GMDSS 
provided, 
navigation 


time 


signa  s 


1  ry  that  pre-departure 
qhecks  were  satisfactory  and 
publications  are  on  hand, 
of  satisfactory  tests  to 
c  ontinued  proper  functioning 
e  quipment  shall  be  made, 
ry  describing  any 

GMDSS  equipment  and 
when  the  equipment  is 
1  ormal  operation, 
dy  entry  that: 

functioning  of  digital 
ling  (DSC)  equipment  has 
by  actual  communications 


batteries  or  other  reserve 

are  functioning  properly; 
f  ortable  survival  craft  radio 
transponders  have  been 


E  PIRBs  have  been  inspected, 
of  any  inadvertent 
of  distress,  urgency  and 
including  the  time  and 
dancellation. 
begiiming  of  each  watch, 
I  )f  the  Navigational  Watch,  or 
Op  jrator  on  watch,  if  one  is 
ensure  that  the 
1  eceiver  is  functioning 


properly  and  is  interconnected  to  all 
GMDSS  alerting  devices  which  do  not 
have  integral  navigation  receivers, 
including:  VHF  DSC,  MF  DSC,  satellite 
EPIRB  and  HF  DSC  or  INMARSAT  SES. 
On  a  ship  without  integral  or  directly 
connected  navigation  receiver  input  to 
GMDSS  equipment,  the  Officer  of  the 
Navigational  Watch,  or  GMDSS 
Operator  on  watch,  shall  update  the 
embedded  position  in  each  equipment. 
An  appropriate  log  entry  of  these  . 
actions  shall  be  made. 

(8)  A  GMDSS  radio  log  entry  shall  be 
made  whenever  GMDSS  equipment  is 
exchanged  or  replaced  (ensuring  that 
ship  MMSI  identifiers  are  properly 
updated  in  the  replacement  equipment), 
when  major  repairs  to  GMDSS 
equipment  are  accomplished,  and  when 
annual  GMDSS  inspections  are 
conducted. 
*        *        *        *        *  • 

■  69.  Section  80.415  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)(5)  and  (b)  to  read  as 
follows: 

§80.415    Publications. 

(a)*  *  * 

(5)  List  VII  A-Alphabetical  List  of  Call 
Signs  of  Stations  Used  by  the  Maritime 
Mobile  Service.  Ship  Station  Selective 
Call  Numbers  or  Signals  and  Coast 
Station  Identification  Numbers  or 
Signals.  These  publications  may  be 
purchased  from:  International 
Telecommunication  Union.  General 
Secretariat-Sales  Section.  Place  des 
Nations.  CH-1211  Geneva  20. 
Switzerland 

(b)  The  following  publications  listed 
in  the  table  contained  in  §  80.401  are 
available  as  follows: 

(1)  IMO  GMDSS  Master  Plan  may  be 
piuchased  from  International  Maritime 
Organization  (IMO),  Publications,  4 
Albert  Embankment.  London  SEl  7  SR, 
United  Kingdom;  telephone  Oil  44  71 
735  7611. 

(2)  U.S.  NIMA  Publication  117  may  be 
piu-chased  from  Superintendent  of 
Documents,  P.O.  Box  371954. 
Pittsburgh,  PA  15250-7954.  telephone 
202-512-1800. 

(3)  The  Admiralty  List  of  Radio 
Signals,  Volume  5— Global  Maritime 
Distress  and  Safety  System,  may  be 
purchased  from  UK  Hydrographic 
Office.  Admiralty  Way.  Tauton, 
Somerset  TAl  2DN,  United  Kingdom, 
telephone  +44  (0)1823  337900  x3333. 

■  70.  Section  80.417  is  revised  to  read  as 
follows:  . 

§80.417    FCC  Rules  and  Regulations. 

The  Commission's  printed 
publications  cue  described  in  subpart  C 


of  part  0  of  this  chapter.  These 
publications  may  be  purchased  frtjm  the 
Superintendent  of  Doctunents.  U.S. 
Government  Printing  Office. 
Washington,  DC  20402.  The 
Commission  does  not  furnish  copies  of 
these  publications  but  will  furnish  a 
price  list.  Information  Services  and 
Publications — Bulletin  No.  1,  upon 
request.  Requests  for  copies  of  this  list 
may  be  directed  to  the  Consvuner 
Information  Bureau.  Consumer 
Information  Network  Division. 
Information  bulletins  and  fact  sheets 
containing  information  about 
communications  issues  and  the  Federal 
Communications  Commission  are  also 
available  on  the  Commission's  web  site 
at  www.fcc.gov  or  ftp.fcc.gov. 

■  71 .  Section  80.605  is  amended  by 
revising  paragraphs  (b)  and  (c)  and 
removing  paragraph  (d)  to  read  as 
follows: 


§  80.605    U.S.  Coast  Guard  coordination. 

***** 

(b)  Coast  station  transponders  [i.e., 
radar  beacons,  or  racons)  operating  in 
the  band  2900-3100  or  9300-9500  MHz 
shall  meet  the  requirements  of  ITU-R 
Reconunendation  M. 824-2.  "Technical 
Parameters  of  Radar  Beacons 
(RACONS),"  with  Annexes.  1995. 
Applications  for  certification  of  these 
transponders  must  include  a  description 
of  the  technical  characteristics  of  the 
equipment  including  the  scheme  of 
interrogation  and  the  characteristics  of 
the  transponder  response,  and  test 
results  demonstrating  the  device  meets 
each  applicable  requirement  of  this 
ITU-R  recommendation.  ITU-R 
Recommendation  M.824-2  with 
Annexes  is  incorporated  by  reference. 
The  Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  Part  51.  Copies  of  this  standard 
can  be  inspected  at  the  Federal 
Communications  Conunission.  445  12th 
Street.  SW.  Washington.  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.  Suite  700,  Washington.  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU).  Place 
des  Nations.  CH-1211  Geneva  20, 
Switzerland. 

(c)  The  use  of  ship  station 
transponders  in  the  band  2900-3100  or 
9300-9500  MHz  other  than  those 
described  in  §  80.1065(a)(3)  and    , 

§  80.1095(b)  is  prohibited. 

§§80.801  through  80.806    [Removed] 

■  72.  Remove  §§  80.801  duough  80.806. 


§  80.807    [Redesignated  as  §  80.268] 

■  73.  Section  80.807  is  redesignated  as 
§80.268. 

■  74.  In  newly  redesignated  §  80.268 
revise  the  section  heading  and 
paragraphs  (a)(5)  and  (b)(3)  to  read  as 
follows: 

§  80.268    Technical  requirements  for 
radiotelephone  installation. 

*****- 

(a)  *  *  * 

(5)  This  transmitter  may  be  contained 
in  the  same  enclosure  as  the  receiver 
required  by  paragraph  (b)  of  this  section. 
•    These  transmitters  may  have  the 
capability  to  transmit  J2D  or  J3E 
transmissions. 

(b)*   *   * 

(3)  This  receiver  may  be  contained  in 
the  same  enclosure  as  the  transmitter 
required  by  paragraph  (a)  of  this  section. 
These  receivers  may  have  the  capability 
to  receive  J2D  or  J3E  transmissions. 
***** 

§§  80.808  through  80.81 7    [Removed] 

■  76.  Remove  §§  80.808  through  80.817. 

§§  80.81 8  through  80.823    [Redesignated  as 
§§80.288  through  80.293] 

■  77.  Sections  80.818  through  80.823  are 
redesignated  as  §§  80.288  through 
80.293,  respectively. 

§§  80.824  through  80.836    [Removed] 

■  78.  Remove  §§  80.824  through  80.836. 

Subpart  Q— [Removed  and  reserved] 

■  79.  Remove  and  reserve  subpart  Q. 

■  80-81.  Section  80.851  is  revised  to 
read  as  follows: 

§80.851     Applicability. 

The  radiotelephone  requirements  of 
this  subpart  are  applicable  to  all 
compulsory  ships  which  are  not 
required  to  comply  with  subpart  W  of 
this  part  in  total  or  in  part  because  they 
have  received  an  exemption  from  all  or 
some  of  the  subpart  W  provisions. 

§80.853    [Amended] 

■  82.  Section  80.853  is  amended  by 
removing  paragraph  (e). 

§§  80.856  and  80.857    [Removed] 

■  83.  Remove  §§  80.856  and  80.857 
§80.870    [Removed] 

■  84.  Remove  §80.870. 
§80.879    [Removed] 

■  85.  Remove  §80.879. 

■  86.  Add  new  §  80.880  to  subpart  R  to 
read  as  follows: 


§  80.880    Vessel  radio  equipment. 

(a)  Vessels  operated  solely  within 
twenty  nautical  miles  of  shore  must  be 
equipped  with  a  VHF  radiotelephone 
installation  as  described  in  this  subpart, 
and  maintain  a  continuous  watch  on 
Channel  16. 

(b)  Vessels  operated  solely  within  one 
hundred  nautical  miles  of  shore  must  be 
equipped  with  a  medium  frequency 
transmitter  capable  of  transmitting  J3E 
emission  and  a  receiver  capable  of 
reception  of  J3E  emission  within  the 
band  1710  to  2850  kHz.  in  addition  to 
the  VHF  radiotelephone  installation 
required  by  paragraph  (a)  of  this  section, 
and  must  maintain  a  continuous  watch 
on  2182  kHz.  Additionally,  such  vessels 
must  be  equipped  with  either: 

(1)  A  single  sideband  radiotelephone 
capable  of  operating  on  all  distress  and 
safety  frequencies  in  the  medium 
frequency  and  high  frequency  bands 
listed  in  §  80.369(a)  and  (b).  on  all  die 
ship-to-shore  calling  frequencies  in  the 
high  frequency  bands  listed  in 

§  80.369(d).  and  on  at  least  four  of  die 
automated  mutual-assistance  vessel 
rescue  (AMVER)  system  HF  duplex 
channels  (this  requirement  may  be  met 
by  the  addition  of  such  frequencies  to 
the  radiotelephone  installation  required 
by  paragraph  (b)  of  this  section);  or 

(2)  If  operated  in  an  area  within  the 
coverage  of  an  INMARSAT  maritime 
mobile  geostationary  satellite  in  which 
continuous  alerting  is  available,  an 
INMARSAT  ship  earth  station  meeting 
the  equipment  authorization  rules  of 
parts  2  and  80  of  this  chapter. 

■  87.  Add  §  80.881  to  subpart  R  to  read 
as  follows: 

§  80.881     Equipment  requirements  for  ship 
stations. 

Vessels  subject  to  subpart  R  of  this 
part  must  be  equipped  as  follows: 

(a)  A  category  1.  406.0-406.1  MHz 
EPIRB  meeting  the  requirements  of 
§80.1061; 

(b)  A  NAVTEX  receiver  meeting  the 
requirements  of  §80. 11 01  (c)(1); 

(c)  A  Search  and  Rescue  Transponder 
meeting  the  requirements  of 

§80.1 101(c)(6);  and 

(d)  A  two-way  VHF  radiotelephone 
meeting  the  requirements  of 

§  80.1101(c)(7). 

■  88.  Section  80.905  is  amended  by 
revising  paragraphs  (a)(2),  (a)(3)(v).  (vi) 
and  (vii).  (a)(4)(v)  and  (ix)  and  paragraph 
(d)  to  read  as  follows: 

§  80.905    Vessel  radio  equipment. 

(a)  *   *   * 

(2)  Vessels  operated  beyond  the  20 
nautical  mile  limitation  specified  in 
paragraph  (a)(1)  of  this  section,  but  not 
more  than  100  nautical  miles  from  the 


nearest  land,  must  be  equipped  with  a 
MF  transmitter  capable  of  transmitting 
J3E  emission  and  a  receiver  capable  of 
reception  of  J3E  emission  within  the 
band  1710  to  2850  kHz.  in  addition  to 
the  VHF  radiotelephone  installation 
required  by  paragraph  (a)(1)  of  this 
section.  The  MF  transmitter  and 
receiver  must  be  capable  of  operation  on 
2670  kHz. 
(3)*   *   * 

(v)  Be  equipped  with  a  NAVTEX 
receiver  conforming  to  the  following 
performance  standards:  IMO  Resolution 
A.525(13).  "Performance  standards  for 
narrow-band  direct  printing  telegraph 
equipment  for  the  reception  of 
navigational  and  meteorological 
warnings  and  urgent  information  to 
ships,"  including  Aimex,  adopted 
November  17.  1983.  and  ITU-R 
Recommendation  M. 540-2, 
"Operational  and  Technical 
Characteristics  for  an  Automated  Direct- 
printing  Telegraph  System  for 
Promulgation  of  Navigational  and 
Meteorological  Warnings  and  Urgent 
Information  to  Ships,"  including 
Annexes.  1990.  IMO  Resolution 
A.525(13).  including  Aimex,  and  ITU-R 
Recommendation  M.540-2,  including 
Annexes,  are  incorporated  by  reference. 
The  Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  Part  51.  Copies  of  these  standards 
can  be  inspected  at  the  Federal 
Commimications  Commission.  445  12th 
Street.  SW.  Washington,  DC  (Reference 
Informadon  Center)  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW..  Suite  700,  Washington.  DC. 
IMO  Resolution  A.525(13)  can  be 
purchased  from  Publications, 
International  Maritime  Organization.  4 
Albert  Embankment.  London  SEl  7SR. 
United  Kingdom.  ITU-R 
Recommendation  M.540-2.  including 
Annexes,  can  be  purchased  from  the 
International  Telecommunication  Union 
(ITU).  Place  des  Nations.  CH-1211 
Geneva  20.  Switzerland; 

(vi)  Be  equipped  with  a  Category  I 
406.0-406.1  MHz  satellite  emergency 
position-indicating  radiobeacon  (EPIRB) 
meeting  the  requirements  of  §80.1061; 
and 

(vii)  Participate  in  the  AMVER  system 
while  engaged  on  any  voyage  where  the 
vessel  is  navigated  in  the"open  sea  for 
more  than  24  hours.  Copies  of  the 
AMVER  Bulletin  are  available  at: 
AMVER  Maritime  Relations,  USCG 
Battery  Park  Building.  Room  201.  New 
York,  NY  10004-1499.  Phone  212-668- 

7764;  Fax  212-668-7684. 
(4)  *   *   * 

(v)  Be  equipped  with  a  NAVTEX 
receiver  conforming  to  the  following 
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performano !  standards:  IMO  Resolution 
A.525(13). '  Performance  standards  for 
narrow-ban  1  direct  printing  telegraph 
equipment  lor  the  reception  of 
navigational  and  meteorological 
warnings  and  urgent  information  to 
ships."  1994,  and  ITU-R 
Recommendation  M. 540-2. 
Operation.  1  and  Technical 
Characterisi  ics  for  an  Automated  Direct- 
printing  Te  egraph  System  for 
Promulgati(  n  of  Navigational  and 
Meteorologi  cal  Warnings  and  Urgent 
Information  to  Ships,"  including 
Annexes.  I!i90.  IMO  Resolution 
A. 525(1 3)  a  id  ITU-R  Recommendation 
M. 540-2.  ir  eluding  Annexes,  are 
incorporate  1  by  reference.  The  Director 
of  the  Fedei  al  Register  approves  this 
incorporati(  in  by  reference  in 

with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  Copies  of  these  standards 
can  be  inspi  >cted  at  the  Federal 
Communicc  tions  Conunission,  445  12th 
Washington.  DC  (Reference 
Center)  or  at  the  Office  of 
Register.  800  North  Capitol 
Suite  700,  Washington.  DC. 
IMG  Resolijtion  A.525(13)  can  be 
purchased  1  rom  Publications, 
Internationi  il  Maritime  Organization.  4 
Albert  Emb  inkment.  London  SEl  7SR, 
United  Kin|  dom.  ITU-R 
Recommen  lation  M. 540-2.  including 
Annexes,  c.n  be  purchased  from  the 
Internationi  il  Telecommunication  Union 
(ITU).  Placf  des  Nations.  CH-1211  , 
Geneva  20.  Switzerland; 


Street,  SW 
Information 
the  Federal 
Street,  NW 


(ix) 
while  enga; 
vessel  is  na 
more  than 
AMVER 
AMVER 
Battery  Par  : 
York,  NY 
7764:  Fax 


each : 


only 


(d)AVH 
installation 
located  at 
those  auxi 
are  used 
docking  or 
single  port,  ble 
radioteleph 
requirements 
adequate 
arrangemei  ts 
provision 
at  each 
Additional 
100  gross 
installatior 
of  the  main 
deck  above 


Partidipate  in  the  AMVER  system 
I  ed  on  any  voyage  where  the 
/igated  in  the  open  sea  for 
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Maritime  Relations,  USCG 
Building,  Room  201,  New 
10OO4-1499.  Phone  212-668- 
2-668-7684. 
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'-DSC  radiotelephone 
or  a  remote  unit  must  be 

steering  station  except 
ary  steering  stations  which 

during  brief  periods  for 
or  close-in  maneuvering.  A 

VHF-DSC 
one  set  meets  the 
of  this  paragraph  if 
permanent  mounting 
with  suitable  power 
antenna  feed  are  installed 
opei-ator  steering  station. 

for  vessels  of  more  than 
,  the  radiotelephone 
must  be  located  at  the  level 
wheelhouse  or  at  least  one 
the  vessel's  main  deck. 


and 


tons, 


■  89.  Section  80.909  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  80.909    Radiotelephone  transmitter. 

***** 

(b)  The  single  sideband 
radiotelephone  must  be  capable  of 
operating  on  maritime  frequencies  in 
the  band  1710  to  27500  kHz  with  a  peak 
envelope  output  power  of  at  least  1 20 
watts  for  J3E  emission  on  2182  kHz  and 
I3E  emission  on  the  distress  and  safety 
frequencies  listed  in  §  80.369(b). 
***** 

■  90.  Section  80.933  is  amended  by 
revising  paragraphs  (c)  introductory  text 
and  (c)(2)(i)  to  read  as  follows: 

§  80.933    General  small  passenger  vessel 
exemptions. 

***** 

(c)  U.S.  passenger  vessels  of  less  than 
100  gross  tons  operated  on  domestic  or 
international  voyages  are  exempt  from 
the  radiotelegraph  requirements  of  Part 
II  of  Title  III  of  the  Conununications  Act 
and  the  MF  radiotelephone 
requirements  of  this  subpart  until  one 
year  after  the  Coast  Guard  notifies  the 
Commission  that  shore-based  Sea  Area 
Al  coverage  is  established,  if  the 
following  criteria  are  fully  met: 
***** 

(2)*    *    * 

(i)  A  Category  1,  4O6.O-406.1  MHz 
EPIRB  meeting  the  requirements  of 
§80.1061; 

***** 

■  91.  Section  80.1051  is  revised  to  read 
as  follows: 

§80.1051     Scope. 

This  subpart  describes  the  technical 
and  performance  requirements  for 
Classes  A,  B,  and  S.  and  Categories  1, 
2,  and  3  EPIRB  stations. 

■  92.  Section  80.1053  is  revised  to  read 
as  follows: 

§  80.1 053    Special  requirements  for  Class  A 
EPIRB  stations. 

Class  A  EPIRBs  shall  not  be 
manufactured,  imported,  or  sold  in  the 
United  States  on  or  after  February  1. 
2003.  Operation  of  Class  A  EPIRB 
stations  shall  be  prohibited  after 
December  31.  2006.  New  Class  A 
EPIRBs  will  no  longer  be  certified  by  the 
Commission.  Existing  Class  A  EPIRBs 
must  be  operated  as  certified. 

■  93.  Section  80.1055  is  revised  to  read 
as  follows: 

§  80.1 055    Special  requirements  for  Class  B 
EPIRB  stations. 

Class  B  EPIRBs  shall  not  be 
manufactured,  imported,  or  sold  in  the 
United  States  on  or  after  February  1. 
2003.  Operation  of  Class  B  EPIRB 


stations  shall  be  prohibited  after 
December  31.  2006.  New  Class  B  EPIRBs 
will  no  longer  be  certified  by  the 
Commission.  Existing  Class  B  EPIRBs 
must  be  operated  as  certified. 

§80.1057    [Removed  and  reserved] 

■  94.  Section  80.1057  is  removed  and 
reserved. 

■  95.  Section  80.1059  is  revised  to  read 
as  follows: 

§  80.1 059    Special  requirements  for  Class  S 
EPIRB  stations. 

Class  S  EPIRBs  shall  not  be 
manufactured,  imported,  or  sold  in  the 
United  States  on  or  after  February  1, 
2003.  Operation  of  Class  S  EPIRB 
stations  shall  be  prohibited  after 
December  31,  2006.  New  Class  S  EPIRBs 
will  no  longer  be  certified  by  the 
Commission.  Existing  Class  S  EPIRBs 
must  be  operated  as  certified. 

■  96.  Section  80.1061  is  revised  to  read 
as  follows: 

§  80.1061     Special  requirements  for  406.0- 
406.1  MHz  EPIRB  stations. 

(a)  Notwithstanding  the  provisions  in 
paragraph  (b)  of  this  section.  406.0- 
406.1  MHz  EPIRBs  must  meet  all  the 
technical  and  performance  standards 
contained  in  the  Radio  Technical 
Commission  for  Maritime  Services 
document  entitled  RTCM  Paper  77-02/ 
SCllO-STD,  "RTCM  Recommended 
Standards  for  406  MHz  Satellite 
Emergency  Position-Indicating 
Radiobeacons  (EPIRBs),"  Version  2.1. 
dated  June  20.  2002  (RTCM 
Recommended  Standards).  The  RTCM 
Recommended  Standards  are 
incorporated  by  reference.  The  Director 
of  the  Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1 
CFR  Part  51.  Copies  of  the  RTCM 
Recommended  Standards  can  be 
inspected  at  the  Federal 
Communications  Commission.  445  12th 
Street.  SW,  Washington.  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street.  NW.,  Suite  700.  Washington.  DC. 
The  RTCM  Recommended  Standards 
can  be  piuchased  from  the  Radio 
Technical  Commission  for  Maritime 
Services.  1800  Diagonal  Road,  Suite 
600.  Alexandria,  VA  22314.  Phone  703- 
684-4481;  Fax  703-684-4229;  email 
wtadams@rtcm.org.  -- 

(b)  The  406.0-406.1  EPIRB  must 
contain  as  an  integral  part  a  "homing" 
beacon  operating  only  on  121.500  MHz 
that  meets  all  the  requirements 
described  in  the  RTCM  Recommended 
Standards  document  described  in 
paragraph  (a)  of  this  section.  The 
121.500  MHz  "homing"  beacon  must 
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have  a  continuous  duty  cycle  that  may 
be  interrupted  during  the  transmission 
of  the  406.0-406.1  MHz  signal  only. 
Additionally,  at  least  30  percent  of  the 
total  power  emitted  during  any 
transmission  cycle  must  be  contained 
within  plus  or  minus  30  Hz  of  the 
carrier  frequency. 

(c)  Prior  to  submitting  a  certification 
application  for  a  406.0-406.1  MHz 
radiobeacon,  the  radiobeacon  must  be 
certified  by  a  test  facility  recognized  by 
one  of  the  COSPAS/SARSAT  Partners 
that  the  equipment  satisfies  the  design 
characteristics  associated  with  the 
measurement  methods  described  in 
Appendix  B  of  the  RTCM 
Recommended  Standards.  Additionally, 
the  radiobeacon  must  be  certified  by  a 
test  facility  recognized  by  the  U.S.  Coast 
Guard  to  certify  that  the  equipment 
complies  with  the  U.S.  Coast  Guard 
environmental  and  operational 
requirements  associated  with  the  test 
procedures  described  in  Appendix  A  of 
the  RTCM  Recommended  Standards. 
Information  regarding  the  recognized 
test  facilities  may  be  obtained  from 
Commandant  (G-MSE).  U.S.  Coast 
Guard.  2100  2nd  Street  SW. 
Washington.  DC  20593-0001. 

(1)  After  a  406.0-406.1  MHz  EPIRB 
has  been  certified  by  the  recognized  test 
facilities  the  following  information  must 
be  submitted  in  duplicate  to  the 
Conunandant  (G-MSE),  U.S.  Coast 
Guard.  2100  2nd  Street  SW, 
Washington,  DC  20593-0001: 

(i)  The  name  of  the  manufactvuer  or 
grantee  and  model  niunber  of  the  EPIRB; 

(ii)  Copies  of  the  certificate  and  test 
data  obtained  from  the  test  facility 
recognized  by  a  COPAS/SARSAT 
Partner  showing  that  the  radiobeacon 
complies  with  the  COSPAS/SARSAT 
design  characteristics  associated  with 
the  measurement  methods  described  in 
Appendix  B  of  the  RTCM 
Recommended  Standards; 

(iii)  Copies  of  the  test  report  and  test 
data  obtained  from  the  test  facility 
recognized  by  the  U.S.  Coast  Guard 
showing  that  the  radiobeacon  complies 
with  the  U.S.  Coast  Guard 
environmental  and  operational 
characteristics  associated  with  the 
measxu-ement  methods  described  in 
Appendix  A  of  the  RTCM 
Recommended  Standards;  and 

(iv)  Instruction  manuals  associated 
with  the  radiobeacon.  description  of  the 
test  characteristics  of  the  radiobeacon 
including  assembly  drawings,  electrical 
schematics,  description  of  parts  list, 
specifications  of  materials  and  the 
manufactm-er's  quality  assurance 
program. 

(2)  After  reviewing  the  information 
described  in  paragraph  (c)(1)  of  this 


section  the  U.S.  Coast  Guard  will  issue 
a  letter  stating  whether  the  radiobeacon 
satisfies  all  RTCM  Recommended 
Standards. 

(d)  A  certification  application  for  a 
406.0-406.1  MHz  EPIRB  submitted  to 
the  Commission  must  also  contain  a 
copy  of  the  U.S.  Coast  Guard  letter  that 
states  the  radiobeacon  satisfies  all 
RTCM  Recommended  Standards,  a  copy 
of  the  technical  test  data,  and  the 
instruction  manual(s). 

(e)  An  identification  code,  issued  by 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA).  the  United 
States  Program  Manager  for  the  406.0- 
406.1  MHz  COSPAS/SARSAT  satellite 
system,  must  be  progranuned  in  each 
EPIRB  unit  to  establish  a  unique 
identification  for  each  EPIRB  station. 
With  each  marketable  EPIRB  unit  the 
manufacturer  or  grantee  must  include  a 
postage  pre-paid  registration  card 
printed  with  the  EPIRB  identification 
code  addressed  to:  NOAA/NESDIS. 
SARSAT  Operations  Division.  E/SP3. 
Federal  Building  4,  Washington.  DC 
20233.  The  registration  card  must 
request  the  ovnier's  name,  address, 
telephone  niunber,  type  of  ship, 
alternate  emergency  contact  and  include 
the  following  statement:  "WARNING— 
failure  to  jegister  this  EPIRB  with 
NOAA  before  installation  could  result 
in  a  monetary  forfeiture  being  issued  to 
the  owner." 

(f)  To  enhance  protection  of  life  and 
property  it  is  mandatory  that  each 
406.0-406.1  MHz  EPIRB  be  registered 
with  NOAA  before  installation  and  that 
information  be  kept  up-to-date. 
Therefore,  in  addition  to  the 
identification  plate  or  label 
requirements  contained  in  §§  2.925, 
2.926  and  2.1003  of  this  chapter,  each 
406.0-406.1  MHz  EPIRB  must  be 
provided  on  the  outside  with  a  clearly 
discernible  permanent  plate  or  label 
containing  the  following  statement: 
"The  owner  of  diis  406.0-^06.1  MHz 
EPIRB  must  register  die  NOAA 
identification  code  contained  on  this 
label  vkrith  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
whose  address  is:  NOAA,  NOAA/ 
SARSAT  Operations  Division.  E/SP3. 
Federal  Building  4,  Washington,  DC 
20233."  Vessel  owners  shall  advise 
NOAA  in  writing  upon  change  of  vessel 
or  EPIRB  ownership,  transfer  of  EPIRB 
to  another  vessel,  or  any  other  change  in 
registration  information.  NOAA  will 
provide  registrants  with  proof  of 
registration  and  change  of  registration 
postcards. 

(g)  For  406.0-406.1  MHz  EPIRBs 
whose  identification  code  can  be 
changed  after  manufacture,  the 
identification  code  showoi  on  the  plate 


or  label  must  be  easily  replaceable  using 
commonly  available  tools. 

■  97.  Section  80.1071  is  amended  by 
revising  paragraph  (b)(2).  removing 
paragraph  (b)(3).  and  adding  paragraph 
(c)  to  read  as  follows: 

§80.1071    Exemptions. 

***** 

(b)*  *  * 

(2)  In  exceptional  circumstances,  for  a 
single  voyage  outside  the  sea  area  or  sea 
areas  for  which  the  ship  is  equipped. 

(c)  All  fishing  vessels  of  300  gross 
tons  and  upward  are  exempt  from 
subpart  W  requirements  applicable  for 
carriage  of  VHF-DSC  and  MF-DSC 
equipment  until  one  year  after  the 
USCG  establishes  GMDSS  coast 
facilities  for  Sea  Areas  Al  and  A2.  if  the 
following  provisions  are  met: 

(1)  The  ship  is  equipped  with: 

(i)  A  VHF  radiotelephone  installation 
meeting  the  requirements  of 
§  80.1101(c)(2). 

(ii)  A  MF  or  HF  radiotelephone 
installation  meeting  the  requirements  of 
§80.1101(c)(3)and(4). 

(iii)  A  Category  1,  406.0-406.1  MHz 
EPIRB  meeting  the  requirements  of 
§80.1061; 

(iv)  A  NAVTEX  receiver  meeting  the 
requirements  of  §  80.1101(c)(1); 

(v)  Survival  craft  equipment  meeting 
the  requirements  of  §  80.1095; 

(vi)  A  Search  and  Rescue  Transponder 
meeting  the  requirements  of 
§  80.1101(c)(6);  and 

(2)  The  ship  remains  within  coverage 
of  a  VHF  coast  station  and  maintains  a 
continuous  watch  on  VHF  Channel  16; 
or 

(3)  The  vessel  remains  within 
coverage  of  an  MF  coast  station  and 
maintains  a  continuous  watch  on  2182 
kHz  and  VHF  Channel  16. 

■  98.  Section  80.1073  is  amended  by 
revising  paragraphs  (a)(1),  (a)(2),  and 
(b)(6)  to  read  as  follows: 

§  80.1 073    Radio  operator  requirements  for 
ship  stations, 
(a)  *   *   * 

(1)  A  qualified  GMDSS  radio  operator 
must  be  designated  to  have  primary 
responsibility  for  radiocommunications 
during  distress  incidents,  except  if  the 
vessel  operates  exclusively  within 
twenty  nautical  miles  of  shore,  in  which 
case  a  qualified  restricted  radio  operator 
may  be  so  designated. 

(2)  A  second  qualified  GMDSS  radio 
operator  must  be  designated  as  backup 
for  distress  and  safety 
radiocommunications.  except  if  the 
vessel  operates  exclusively  within 
twenty  nautical  miles  of  shore,  in  which 
case  a  qualified  restricted  GMDSS  radio 
operator  may  be  so  designated. 
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(b) 

(6) 
ship's  navi] 
into  all 
automatically 
integrel  navi; 
at  least  every 
is  underway. 


Responsible  for  ensuring  that  the 

n  position  is  entered 

installed  DSC  equipment,  either 

hrough  a  connected  or 

g£  tion  receiver,  or  manually 

fpiu  hours  when  the  ship 


■  99.  Section  80.1074  is  amended  by 
revising  paragraph  (b)(2)  and  removing 
paragraph  (b)(3)  to  read  as  follows: 

§  80.1 074    Radio  maintenance  personnel 
for  at-sea  maintenance. 


(b) 


(2)  GB:  GMDSS  Operator's/ 
Maintainer's  License. 

***** 

■  100.  Section  80.1077  is  revised  to  read 
as  follows:  ^ 

§  80.1 077    Frequencies. 

The  following  table  describes  the 
frequencies  used  in  the  Global  Maritime 
Distress  and  Safety  System: 


Alerting; 


406.(M06.1  EPIRBs  406.0-406.1  MHz  (Earth-to-space). 

1544-1545  HHz  (space-to-Earth). 
INMARSAT  Ship  Earth  Stations  capable  of  voice  and/or  di-     1626.5-1645.5  MHz  (Earth-to-space), 
rect  f  rinting. 

VHF  D;  C  Ch.  70  156.525  MHzi. 

MF/HF|DSC2i'  2187.5  kHz^,  4207.5  kHz,  6312  kHz,  8414.5  kHz,  12577  kHz,  and 

16804.5  kHz. 


On-scene  commlinications: 

VHF  CI 

MP  Rac  iotelephony 

NBDP 
Communication  i 

On-scei  e 


16 156.8  MHz. 

2182  kHz. 

2174.5  kHz. 

involving  aircraft: 

,  including  search  and  rescue  '..     156.8  MHz",  121.5  MHz^,  123.1  MHz  156.3  MHz,  2182  kHz,  3023 

kHz,  4125  kHz,  and  5680  kHz**. 


Locating  signals 
406-^01  i 
9  GHz 

Maritime  safety 
Interna 
VVarni 
NBDP 


n;s 


Satelliti 
General  distress  and 
Satelliti 

Radioleie 

NBDP 


DSC 


.1  EPIRB  Beacons 121.5  MHz.  . 

udar  transponders  9200-9500  MHz. 

nformation  (MSI): 

onal  NAVTEX 518  kHz^ 

1 490  kHz,  4209.5  kHz. 

4210  kHz,  6314  kHz,  8416.5  kHz,  12579  kHz,  16806.5  kHz,  19680.5 

kHz,  22376  kHz,  26100.5  kHz. 

1530-1545  MHz  >°. 

safety  communications  and  calling:  -  .  ' 

; 1530-1544  MHz  (space-to-Earth)  and  1626.5-1645.5  MHz  (Earth-to- 
space)  '". 

phony  2182  kHz,  4125  kHz,  6215  kHz,  8291  kHz,  12290  kHz,  16420  kHz. 

and  156.8  MHz. 

2174.5  kHz,  4177.5  kHz,  6268  kHz,  8376.5  kHz,  12520  kHz,  and 

16695  kHz. 

; 2187.5  kHz,  4207.5  kHz,  6312  kHz,  8414.5  kHz,  12577  kHz,  16804.5 

.  ,  '  kHz,  and  156.525  MHz. 


Survival  craft: 
VHFra 
9  GHz 

'  Frequency  1 
^For  ships  eq 
'  Frequency  2 : 
•*  Frequency  1 
'Frequency  i; 
^The  jprioritv 

5680  kHz  can  hf 
"The  intematijna 

are  used  only  to 
"  [Reserved.] 
'^  [Reserved]. 
'"In  addition 

for  relay  of  disti 

CFR  §2.106. 
"  Routine  call 


I  liotelephony  156.8  MHz  and  one  other  156-174  MHz  frequency. 

ndar  transponders  9200-9500  MHz. 

6.525  MHz  can  be  used  for  ship-to-ship  alerting  and,  if  within  sea  area  Al,  for  ship-to-shore  alerting. 

ipped  with  MF/HF  equipment,  there  is  a  watch  requirement  on  2187.5  kHz,  8414.5  kHz,  and  one  otner  frequency. 

87.5  kHz  can  be  used  for  ship-to-ship  alerting  and,  if  within  sea  areas  A2,  for  ship-to-shore  alerting. 

6.8  MHz  may  also  be  used  by  aircraft  for  safety  purposes  only. 

1.5  MHz  may  be  used  by  ships  for  aeronautical  distress  and  urgency  purposes. 

jf  use  for  ship-aircraft  communications  is  4125  kHz,  then  3023  kHz.  Additionally,  frequencies  123.1  MHz,  3023  kHz  and 

used  by  land  stations  engaged  in  coordinated^earch  and  rescue  operations. 

1  NAVTEX  frequency  518  kHz  is  the  primary  frequency  for  receiving  maritime  safety  information.  The  other  frequencies 

augment  the  coverage  or  information  provided  on  518  kHz. 

o  EPIRBs,  1544-1545  MHz  can  be  used  for  narrowband  distress  and  safety  operations  and  1645.5-1646.5  MHz  can  be  used 
alerts  between  satellites.  Feeder  links  for  satellite  communications  are  assigned  from  the  fixed  satellite  service,  see  47 


ng  is  not  permitted  on  MF  and  HF  DSC  frequencies. 


■  101.  Section  30.1083  is  amended  by 
adding  paragra  ph  (d)  to  read  as  follows: 

§80.1083    Ship  radio  installations. 

(d)  A  Shipbci-ne  Integrated 
Radiocommim  cation  System  (IRCS) 
may  be  utilize(  to  integrate  all  GMDSS 
equipment  int(  i  a  standard  operator's 


console.  Such  installation  must  be  type 
accepted  in  accordance  with  §  80.1103 
and  meet  the  requirements  of  IMO 
Assembly  Resolution  A.811(19), 
"Performance  Standards  for  a  Shipborne 
Litegrated  Radiocommunication  System 
(IRCS)  When  Used  in  the  GMDSS,"  with 
Annex,  adopted  23  November  1995. 
IMO  Assembly  Resolution  A.811(19) 
with  Annex  is  incorporated  by 


reference.  The  Director  of  the  Federal  * 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  this 
standard  can  be  inspected  at  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.  Suite  700,  Washington,  DC. 
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The  IMO  standards  can  be  purchased 
from  Publications,  International 
Maritime  Organization,  4  Albert 
Embankment,  London  SEl  7SR,  United 
Kingdom. 
***** 

.  ■  102.  Section  80.1085  is  amended  by 
revising  paragraph  (a)(6)(i),  add 
paragraph  (a)(6)(iii),  remove  paragraphs 
(b)  and  (c),  redesignate  paragraph  (d)  as 
paragraph  (b),  add  a  new  paragraph  (c), 
and  revise  newly  redesignated  paragraph 
(b)  to  read  as  follows: 

§  80.1085    Ship  radio  equipment — General. 

(a)  *   *   * 

(6)  A  satellite  emergency  position- 
indicating  radio  beacon  (satellite  EPIRB) 
which  must  be: 

(i)  Capable  of  transmitting  a  distress 
alert  through  the  polar  orbiting  satellite 
service  operating  in  the  406.0-406.1 
MHz  band  (406.0-406.1  MHz  EPIRB); 
and 
***** 

(iii)  Examined  and  tested  annually  in 
accordance  with  IMO  Circular  MSC/ 
Circ.882,  Guidelines  on  annual  testing 
of  406  MHz  satellite  EPIRBs.  See 
§80.1105(k). 
*        *        *        *        * 

(b)  Ships  must  carry  either  the  most 
recent  edition  of  the  IMO  publication 
entitled  GMDSS  Master  Plan  of  Shore- 
Based  Facilities,  the  U.S.  NIMA 
Publication  117,  or  the  Admiralty  List  of 
Radio  Signals  Volume  5  Global 
Maritime  Distress  and  Safety  System. 
Notice  of  new  editions  will  be 
published  on  the  Commission's 
Wireless  Telecommunications  Biu-eau 
web  page  under  "Marine  Services"  and 
information  will  be  provided  about 
obtaining  the  new  dociunent. 

(c)  All  GMDSS  equipment  capable  of 
transmitting  an  automatic  distress  alert 
which  includes  position  of  the  ship 
must  have  either  an  integral  navigation 
receiver  or  capability  of  being  connected 
to  an  external  navigation  receiver.  If  an 
external  navigation  receiver  is  installed, 
it  shall  be  connected  to  all  of  the 
alerting  devices  referred  to  in  paragraph 
(a)  of  this  section.  If  there  is  no 
navigation  receiver,  the  position  must 
be  entered  manually  for  each  alerting 
device  at  least  once  every  4  hours  (at  the 
change  of  the  navigation  watch). 

■  103.  Section  80.1087  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§80.1087    Ship  radio  equipment— Sea  area 
Al. 

***** 

(a)*  *  * 

(2)  Through  the  polar  orbiting  satellite 
service  on  406.0-406.1  MHz  (this 


requirement  may  be  fulfilled  by  the 
406.0-^06.1  MHz  EPIRB,  required  by 
§  80.1085(a)(6).  either  by  installing  the 
406.0-406.1  MHz  EPIRB  close  to.  or  by 
allowing  remote  activation  from,  the 
position  from  which  the  ship  is 
normally  navigated);  or 
***** 

■  104.  Section  80.1089  is  amended  by 
revising  paragraph  (a)(3)(i)  to  read  as 
follows: 

§  80.1089    Ship  radio  equipment— Sea 
areas  Al  and  A2. 

***** 

(a)  *   *   * 

(3)  *   *   * 

(i)  Through  the  polar  orbiting  satellite 
service  on  406.0-406.1  MHz  (this 
requirement  may  be  fulfilled  by  the 
406.0-^06.1  MHz  EPIRB  required  by 
§  80.1085(a)(6),  either  by  installing  the 
406.0-^06.1  MHz  EPIRB  close  to,  or  by 
allowing  remote  activation  from,  the 
position  from  which  the  ship  is 
normally  navigated);  or 
***** 

■  105.  Section  80.1091  is  amended  by 
revising  paragraph  (a)(4)(i),  adding  a 
note  at  the  end  of  paragraph  (a)(4)(iii), 
and  revising  paragraph  (b)(3)(i)  to  read  as 
follows: 

§  80.1091    St^ip  radio  equipment— Sea 
areas  Al,  A2,  and  A3. 

*****  I 

(a)  *   *   * 
}^\  *  *   * 

(i)  Through  the  polar  orbiting  satellite 
service  on  406.0-406.1  MHz  (this 
requirement  may  be  fulfilled  by  the 
406.0-406.1  MHz  EPIRB  required  by 
§  80.1085(a)(6),  either  by  installing  the 
406.0-406.1  MHz  EPIRB  close  to.  or  by 
allowing  remote  activation  from,  the 
position  from  which  the  ship  is 
normally  navigated);  or 
*        *        *        *        * 

(iii)  *  *  * 

Note  to  paragraph  (a)(4)(iii).  For  ships 
subject  to  this  subpart,  sailing  only  in 
domestic  waters,  alternative  satellite  system 
fitting  may  be  considered.  However,  the 
satellite  system  fitted  must  comply  with  all 
features  of  the  INMARSAT  system  for  its 
intended  function.  These  are  shown  in  IMO 
Assembly  Resolution  A. 801(19)  Appendix 
13,  Annex  5,  "Criteria  for  Use  When 
Providing  Inmarsat  Shore-Based  Facilities  for 
Use  in  the  GMDSS,"  adopted  23  November 
1995,  and  in  IMO  Assembly  Resolution 
A.888(21),  "Criteria  for  the  Provision  of 
Mobile  Satellite  Communication  Systems  in 
the  Global  Maritime  Distress  and  Safety 
System  (GMDSS)."  with  Annex,  adopted  25 
November  1999.  In  any  case,  the  alternative 
satellite  system  must  provide  continuous 
coverage  for  all  sea  areas  in  which  the  ship 
intends  to  sail.  IMO  Assembly  Resolution 
A.801(19)  Appendix  13,  Annex  5,  and  IMO 


Assembly  Resolution  A.888(21)  with  Annex 
are  incorporated  by  reference.  The  Director  of 
the  Federal  Register  approves  this 
incorporation  by  reference  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Copies  of  these  standards  can  be  inspected  at 
the  Federal  Communications  Commission, 
445  12th  Street.  SW,  Washington,  DC 
(Reference  Information  Center)  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  StieeU  NW.,  Suite  700,  Washington. 
E>C.  The  IMO  standards  can  be  purchased 
from  Publications,  International  Maritime 
Organization,  4  Albert  Embankment,  London 
SEl  7SR,  United  Kingdom. 

(b)*   *    * 

(3)*    *    * 

(i)  Through  the  polar  orbiting  satellite 
service  on  406.0-406.1  MHz  (this 
requirement  may  be  fulfilled  by  the 
406.0-406.1  MHz  EPIRB  required  by 
§  80.1085(a)(6),  either  by  installing  the 
406.0-406.1  MHz  EPIRB  close  to,  or  by 
allowing  remote  activation  from,  the 
position  from  which  the  ship  is 
normally  navigated);  or 
***** 

■  106.  Section  80.1099  is  amended  by 
revising  paragraphs  (f)(2)  and  (h)  to  read 
as  follows: 

§  80.1099    Ship  sources  of  energy. 

***** 

(f)*   *  * 

(2)  Battery  charge  levels  should  be 
checked  at  intervals  of  30  days  or  less 
with  equipment  tvuned  ON  and  the 
battery  charger  tiuned  OFF.  Portable 
equipment  with  primary  batteries  such 
as  EPIRBs  and  SARTs  should  be 
checked  at  the  same  intervals  using 
methods  recommended  by  the 
manufacturer.  The  results  of  battery 
checks  should  be  recorded  in  the  radio 
log. 
***** 

(h)  If  an  uninterrupted  input  of 
information  from  the  ship's  navigational 
or  other  equipment  to  a  radio 
installation  required  by  this  subpart 
(including  the  navigational  receiver 
referred  to  in  SOLAS  Chapter  IV, 
Regulation  18)  is  needed  to  ensiue  its 
proper  performance,  means  must  be 
provided  to  ensure  the  continuous 
supply  of  such  information  in  the  event 
of  failure  of  the  ship's  main  or 
emergency  sotut:e  of  electrical  power. 
***** 

■  107.  Section  80.1101  is  revised  to  read 
as  follows: 

§  80.1 1 01     Performance  standards. 

(a)  The  abbreviations  used  in  this 
section  are  as  follows: 

(1)  International  Maritime 
Organization  (IMO). 

(2)  International  Telecommunication 
Union — Telecommunication 
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meet 
fcr 


VI 


Aids 


Standardizatioi  i 
(Standards  foriferlv 
CCnr  are  now 

(3)  International 
Commission 

(4)  Intematio  lal 
Standardizatior 

(5)  Intematio  lal 
Union — Radioc  d 
(ITU-R)  (Stand  irds 
as  CCIR  are  nov  r 

(b)  All  equipi  tient 
subpart  must 
requirements 
in  conformity 
specifications 
which  are  inco 

(l)IMOReso 
"General  Requirements 
Radio  Equipme  it 
Global  Maritim  ( 
System  (GMDS^) 
Navigational 
November  1991. 

(2)  ITU-T 
"Arrangement 
Symbols  on  Tel^ph 
Devices  that 
Access  to  a 

(3)  rru-T 

"Series  E:  Overill 

Telephone  J 

and  Human  Fadtors 

Numbering,  Roi  iting 

Services — Inter  lational 

Numbering  Plai  i 

Telephone 

Procedures  for 

Assignment, 

Country  Codes 

Identification 

(4)  lEC  Publidation 
"Electrical  Installations 
Edition  1980  w 
1984. 

(5)  lEC  Publidation 
"Electromagnet 
Electrical  and 
Ships,"  First  Edition 

(6)  lEC  Publi(jat 
navigation  and 
equipment  and 
requirements — 
required  test  re;  ults 
Annexes,  Augu  ;t 

(7)  ISO  Standard 
Machines  and 
Equipment — Ke  yboard 
Numeric  Appli(  :ations 
1976(E). 

(c)  The 
subpart  must 
appropriate 
listed  in  paragrii 
of  this  section 
by  reference, 
accordance  witli 
testing  standan  s 


Bureau  (ITU-T) 

designated  as 
designated  as  ITU-T.) 
Electrotechnical 
(I^C). 

Organization  for 
(ISO). 

Telecommunication 
mmunication  Biu-eau 

formerly  designated 
designated  as  ITU-R.) 
specified  in  this 
the  general 
shipboard  equipment 
ith  performance 
3ted  in  this  paragraph, 
^orated  by  reference, 
ution  A.694(17). 

for  Shipbome 
Forming  Part  of  the 
Distress  and  Safety 
and  for  Electronic 
,"  adopted  6 


(if] 


Cai 
iTel(  ph 


Serv  ice 
I  he 
anl 


Cade 


Recommendation  E.161, 
Digits,  Letters  and 
ones  and  Other 
Be  Used  for  Gaining 
one  Network,"  1993. 
Reiommendation  E.  164.1, 
Network  Operation, 
1,  Service  Operation 
:  Operation, 
and  Mobile 
Operation — 
of  the  International 

Criteria  and 
e  Reservation, 
Reclamation  of  E.  164 
ind  Associated 

es  (ICs)."  March  1998. 
92-101, 

in  Ships,"  Third 
th  amendments  through 

533, 
c  Compatibility  of 
Ejectronic  Installations  in 
1977. 
ion  60945,  "Maritime 
•adiocommunication 
sy  stems — General 
Methods  of  testing  and 
Edition  4.0,  with 
2002. 
3791,  "Office 
Processing 
Layouts  for 
'  First  Edition 


equipment  specified  in  this 
o  conform  to  the 
ormance  standards 
phs  (c)(1)  through  (10) 
'  vhich  are  incorporated 
must  be  tested  in 
the  applicable  lEC 
listed  in  paragraph 


and 


(c)(ll)  of  this  section,  and  are  also 
incorporated  by  reference. 

(1)  NAVTEX receivers:  (i)  IMO 
Resolution  A.525(13),  "Performance 
Standards  "for  Narrow-band  Direct 
Printing  Telegraph  Equipment  for  the 
Reception  of  Navigational  and 
Meteorological  Warnings  and  Urgent 
Information  to  Ships,"  including  Annex, 
adopted  17  November  1983. 

(ii)  ITU-R  Recommendation  M.540-2, 
"Operational  and  Technical 
Characteristics  for  an  Automated  Direct- 
printing  Telegraph  System  for 
Promulgation  of  Navigational  and 
Meteorological  Warnings  and  Urgent 
Information  to  Ships,"  including 
Annexes,  1990. 

(2)  VHP  radio  equipment:  (i)  IMO 
Resolution  A. 803(19),  "Performance 
Standards  for  Shipbome  VHF  Radio 
Installations  Capable  of  Voice 
Communication  and  Digital  Selective 
Calling,"  with  Annex,  adopted  23 
November  1995,  as  amended  by  IMO 
Resolution  MSC.68(68),  "Adoption  of 
Amendments  to  Performance  Standards 
for  Shipbome  Radiocommunication 
Equipment,"  GMDSS  terrestrial 
communications — 1.1(c),  adopted  6  June 
1997. 

(ii)  ITU-R  Recommendation  M.493- 
10,  "Digital  Selective-calling  System  for 
Use  in  the  Maritime  Mobile  Service," 
with  Annexes  1  and  2,  2000,  and  ITU- 
R  Recommendation  M. 541-8, 
"Operational  Procedures  for  the  Use  of 
Digital  Selective-Calling  Equipment  in 
the  Maritime  Mobile  Service,"  with 
Annexes.  1997. 

(3)  MF  radio  equipment:  (i)  IMO 
Resolution  804(19),  "Performance 
Standards  for  Shipbome  MF  Radio 
Installations  Capable  of  Voice  ■ 
Communication  and  Digital  Selective 
Calling,"  with  Annex,  adopted  23 
November  1995,  as  amended  by  IMO 
Resolution  MSC.68(68),  "Adoption  of 
Amendments  to  Performance  Standards 
for  Shipbome  Radiocommunication 
Equipment,"  GMDSS  terrestrial 
communications — 1.2(c),  adopted  6  June 
1997. 

(ii)  ITU-R  Recommendation  M.493- 
10,  "Digital  Selective-calling  System  for 
Use  in  the  Maritime  Mobile  Service," 
with  Annexes  1  and  2,  2000,  and  ITU- 
R  Recommendation  M. 541-8, 
"Operational  Procedures  for  the  Use  of 
Digital  Selective-Calling  Equipment  in 
the  Maritime  Mobile  Service,"  with 
Annexes,  1997. 

(4)  MF/HF  radio  equipment:  (i)  IMO 
Resolution  A.806(19),  "Performance 
Standards  for  Shipbome  MF/HF  Radio 
Installations  Capable  of  Voice 
Communication,  Narrow-Band  Direct 
Printing  and  Digital  Selective  Calling," 
with  Annex-,  adopted  23  November 


1995,  as  amended  by  IMO  Resolution 
MSC.68(68),  "Adoption  of  Amendments 
to  Performance  Standards  for  Shipbome 
Radiocomjnunication  Equipment," 
GMDSS  terrestrial  conununications — 
1.3(c),  adopted  6  June  1997. 

(ii)  rrU-R  Recommendation  M.493- 
10,  "Digital  Selective-calling  System  for 
Use  in  the  Maritime  Mobile  Service," 
with  Annexes  1  and  2,  2000,  and  ITU- 
R  Recommendation  M. 541-8, 
"Operational  Procedures  for  the  Use  of 
Digital  Selective-Calling  Equipment  in 
the  Maritime  Mobile  Service,"  with 
Annexes,  1997. 

(iii)  ITU-R  Recommendation  M.625- 
3,  "Direct-Printing  Telegraph 
Equipment  Employing  Automatic 
Identification  in  the  Maritime  Mobile 
Service,"  with  Annex.  1995,  ITU-R 
Recommendation  M.493-10,  "Digital 
Selective-calling  System  for  Use  in  the 
Maritime  Mobile  Service,"  with 
Annexes  1  and  2,  2000.  Equipment  may 
conform  to  ITU-R  Recommendation 
M. 476-5,  "Direct-Printing  Telegraph 
Equipment  in  the  Maritime  Mobile 
Service,"  with  Annex,  1995,  in  lieu  of 
ITU-R  Recommendation  M.625-3  with 
Annex,  1995,  where  such  equipment 
was  installed  on  ships  prior  to  February 

1,  1993. 

(iv)  IMO  Resolution  A.700(17), 
"Performance  Standards  for  Narrow- 
band Direct-printing  Telegraph 
Equipment  for  the  Reception  of 
Navigational  and  Meteorological 
Warnings  and  Urgent  Information  to 
Ships  (MSI)  by  HF,"  adopted  6 
November  1991. 

(5)  406.0-406.1  MHz  EPIRBs:  (i)  IMO 
Resolution  A.810(19),  "Performance 
Standards  for  Float-free  Satellite 
Emergency  Position-indicating  Radio 
Beacons  (EPIRBs)  Operating  on  406 
MHz,"  with  Annex,  adopted  23 
November  1995,  and  IMO  Resolution 
A. 812(19),  "Performance  Standards  for 
Float-free  Satellite  Emergency  Position- 
indicating  Radio  Beacons  Operating 
Through  the  Geostationary  INMARSAT 
Satellite  System  on  1.6  GHz,"  with 
Annex,  adopted  23  November  1995. 

(ii)  IMO  Resolution  A.662(16), 
"Performance  Standards  for  Float-fi'ee 
Release  and  Activation  Arrangements 
for  Emergency  Radio  Equipment," 
adopted  19  October  1989. 

(iii)  ITU-R  Recommendation  M.633- 

2,  "Transmission  Characteristics  of  a 
Satellite  Emergency  Position-indicating 
Radiobeacon  (Satellite  EPIRB)  System 
Operating  Through  a  Low  Polar-orbiting 
Satellite  System  in  the  406  MHz  Band," 
2000. 

(iv)  The  406.0-406.1  MHz  EPIRBs 
must  also  comply  with  §  80.1061. 

(6)  9  GHz  radar  transponders:  (i)  IMO 
Resolution  A.802(19),  "Performance 


Federal  Register / Vol.  68.  No.  152 /Thursday,  August  7,  2003 /Rules  and  Regulations  46979 


Standards  for  Survival  Craft  Radar 
Transponders  for  Use  in  Search  and 
Rescue  Operations,"  with  Annex, 
adopted  23  November  1995. 

(ii)  ITU-R  Recommendation  M.628-3. 
"Technical  Characteristics  for  Search 
and  Rescue  Radar  Transponders,"  with 
Aimexes,  1994. 

(7)  Two-Way  VHF  radiotelephone:  (i) 
IMO  Resolution  A.809(19), 
"Performance  Standards  for  Survival 
Craft  Two-Way  VHF  Radiotelephone 
Apparatus,"  including  Aimexes  1  and  2, 
adopted  23  November  1995. 

(ii)  IMO  Resolution  MSC.80{70), 
"Adoption  of  New  Performance 
Standards  for  Radiocommunication 
Equipment,"  with  Annexes,  adopted  8 
December  1998. 

(8)  INMARSAT  Ship  Earth  Station 
Capable  of  Two-Way  Communications: 
IMO  Resolution  A.808{19), 
"Performance  Standards  for  Ship  Earth 
Stations  Capable  of  Two-Way 
Commuaiications,"  with  Annex,  adopted 

.  23  November  1995. 

(9)  INMARSAT-C  SES:  IMO 
Resolution  A.807(19),  "Performance 
Standards  for  INMARSAT-C  Ship  Earth 
Stations  Capable  of  Transmitting  and 
Receiving  Direct-Printing 
Communications,"  with  Aimex,  adopted 
23  November  1995,  as  amended  by  IMO 
Resolution  MSC.68(68),  "Adoption  of 
Amendments  to  Performance  Standards 
for  Shipbome  Radioconmiiinication 
Equipment,"  Satellite 
communications — 2.3(c),  adopted  6  Jime 
1997. 

(10)  INMARSAT EGC:  IMO  Resolution 
A. 664 (16),  "Performance  Standards  for 
Enhanced  Group  Call  Equipment," 
adopted  19  October  1989. 

(11)  Standards  for  testing  GMDSS 
equipment: 

(i)  EEC  1097-1  Ed  1.0,  "Global 
Maritime  Distress  and  Safety  System 
(GMDSS) — Part  1:  Radar  transponder — 
Marine  Search  and  Rescue  (SART) — 
Operational  and  Performance 
Requirements,  Methods  of  Testing  and 
Required  Test  Results,"  with  Annexes, 
July  1992. 

(ii)  lEC  1097-3  Ed  1.0.  "Global 
Maritime  Distress  and  Safety  System 
(GMDSS}— Part  3:  Digital  Selective 
Calling  (DSC)  Equipment — Operational 
and  Performance  Requirements, 
Methods  of  Testing  and  Required 
Testing  Results,"  with  Annexes,  Jime 
1994. 

(iii)  lEC  1097-4  Ed  1.0,  "Global 
Maritime  Distress  and  Safety  System 
(GMDSS)— Part  4:  INMARSAT-C  Ship 
Earth  Station  and  INMARSAT  Enhanced 
Group  Call  (EGC)  Equipment — 
Operational  and  Periformance 
Requirements,  Methods  of  Testing  and 


Required  Test  Results,"  with  Annexes, 
November  1994. 

(iv)  lEC  1097-6  Ed  1.0,  "Global 
Maritime  Distress  and  Safety  System 
(GMDSS) — Part  6:  Narrowband  direct- 
printing  telegraph  equipment  for  the 
reception  of  navigational  and 
meteorological  warnings  and  urgent 
information  to  ships  (NAVTEX)— 
Operational  and  Performance 
Requirements,  Methods  of  Testing  and 
Required  Test  Results,"  Febmary  1995. 

(v)  EEC  1097-7  Ed  1.0,  "Global 
Maritime  Distress  and  Safety  System 
(GMDSS)— Part  7:  Shipbome  VHF 
radiotelephone  transmitter  and 
receiver— Operational  and  Performance 
Requirements,  Methods  of  Testing  and 
Required  Test  Results,"  with  Aimexes, 
October  1996. 

(vi)  lEC  61097-8  Ed  1.0,  "Global 
Maritime  Distress  and  Safety  System 
(GMDSS)— Part  8:  Shipbome 
watchkeeping  receivers  for  the  reception 
of  digital  selective  calling  (DSC)  in  the 
maritime  MF,  MF/HF,  and  VHF  bands- 
Operational  and  Performance 
Requirements,  Methods  of  Testing  and 
Required  Test  Results,"  with  Annexes, 
September  1998. 

(vii)  lEC  61097-9  Ed  1.0,  "Global 
Maritime  Distress  and  Safety  System 
(GMDSS)— Part  9:  Shipbome 
Transmitters  and  Receivers  for  Use  in ' 
the  MF  and  HF  Bands  Suitable  for 
Telephony,  Digital  Selective  Calling 
(DSC)  and  Narrow  Band  Direct  Printing 
(NBDP) — Operational  and  Performance 
Requirements,  Methods  of  Testing  and 
Required  Test  Results,"  with  Annexes, 
December  1997. 

(viii)  lEC  61097-10  Ed  1.0,  "Global 
Maritime  Distress  and  Safety  System 
(GMDSS)— Part  10:  INMARSAT-B  Ship 
Earth  Station  Equipment — Operational 
and  Performance  Requirements, 
Methods  of  Testing  and  Required  Test 
Results,"  with  Aimexes,  June  1999. 

(ix)  lEC  1097-12  Ed  1.0,  "Global 
Maritime  Distress  and  Safety  System 
(GMDSS)— Part  12:  Survival  Craft 
Portable  Two-Way  VHF  Radiotelephone 
Apparatus — Operational  and 
Performance  Requirements,  Methods  of 
Testing  and  Required  Test  Results," 
with  Annexes,  November  1996. 

(d)  The  documents  referenced  in 
paragraphs  (a)  through  (c)  of  this  section 
have  been  approved  for  incorporation 
by  reference  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51. 
Identification  data  and  place  to 
purchase  for  each  of  the  referenced 
documents  are  Listed  as  follows: 

(1)  Copies  of  IMO  Resolutions,  the 
1974  SOLAS  Convention,  and  the  1983 
and  1988  amendments  to  the  1974 
SOLAS  Convention  can  be  purchased 


from  Publications,  International 
Maritime  Organization,  4  Albert 
Embankment,  London  SEl  7SR,  United 
Kingdom. 

(i)  IMO  Resolution  A.525(13)  is 
contained  in  the  Resolutions  and  Other 
Decisions  of  the  Assembly  of  the 
International  Maritime  Organization, 
13th  Session,  1983,  (IMO,  London. 
1984),  Sales  Number  073  84.07.E. 

(ii)  IMO  Resolutions  A.802(19), 
A.803{19),  A.804(19),  A.806(19), 
A.807(19).  A.808(19),  A.810(19), 
A.811(19)  and  A.812(19)  are  contained 
in  the  Resolutions  and  Other  Decisions 
of  the  Assembly  of  the  International 
Maritime  Organization,  19th  Session, 
1995,  (IMO,  London,  1988),  Sales 
Number  IMO-194E  ISBN  No.  91-801- 
1416-6. 

(iii)  IMO  Resolutions  A.662(16)  and 
A.664(16)  are  contained  in  the 
Resolutions  and  Other  Decisions  of  the 
Assembly  of  the  Intemational  Maritime 
Organization,  16th  Session,  1989,  (IMO. 
London,  1990),  Sales  Number  136 
90.04.E 

(iv)  IMO  Resolutions  A.694(17),  and 
A. 700(1 7)  are  contained  in  the 
Resolutions  and  Other  Decisions  of  the 
Assembly  of  the  Intemational  Maritime 
Organization,  17th  Session.  1991,  (IMO. 
London,  1991),  Sales  Number  IMO- 
142E  ISBN  No.  91-801-1281-3. 

(2)  ITU-R  Recommendations,  ITU 
Radio  Regulations,  and  ITU-T 
publications  can  be  purchased  ft-om  the 
Intemational  Telecommunication  Union 
(ITU),  Place  des  Nations,  CH-1211 
Geneva  20,  Switzerland. 

(i)  All  ITU-R  Recommendations 
referenced  in  this  section  are  contained 
in  Recommendations  of  the  ITU-R, 
Volume  M  series  parts  3,  4,  and  5. 

(ii)  ITU-T  Recommendation  E.161  is 
contained  in  Facicle  II.  2  Volume  II — 
Telephone  Network  and  ISDN 
Operation,  Numbering,  Routing  and 
Mobile  Service,  (ITU,  Geneva,  1989, 
revised  in  1993  and  1995). 

(iii)  ITU-T  Recommendation  E.164.1 
is  contained  in  Facicle  VI.  1  Volume  II 
Numbering  Plan  for  the  Intemational 
Telephone  Service,  (ITU,  Geneva,  1989, 
revised  in  1997). 

(3)  lEC  publications  can  be  purchased 
from  the  Intemational  Electrotechnical 
Commission,  3  Rue  de  Varembe,  CH- 
1211  Geneva  20,  Switzerland,  or  firom 
the  American  National  Standards 
Institute  (ANSI).  25  West  43rd  Street, 
New  York.  NY  10036,  telephone  (212) 
642-4900. 

(4)  ISO  Standards  can  be  purchased 
from  the  Intemational  Organization  for 
Standardization.  1  Rue  de  Varembe. 
CH-1211  Geneva  20,  Switzerland,  or 
from  the  American  National  Standards 
Institute  (ANSI),  25  West  43rd  Street. 


46980  Federal  Register /Vol.  68,  No.  152 /Thursday,  August  7,  2003 /Rules  and  Regulations 


New  York,  NY 
642-4900 

(5)  Copies  ol 
this  section 
reference  can 
Federal 
445  12th  Stree 
Washington 
Federal  Rsgi 
Street.  NW.. 
■  108.  Section 


10036,  telephone  (212) 


revising 
follows: 


the  publications  listed  in 
are  incorporated  by 
inspected  at  the 
Commiinications  Commission, 
SW..  (room  CY-A257), 
or  at  the  Office  of  the 
800  North  Capitol 
Siiite  700,  Washington,  DC. 
JO.  1 1 03  is  amended  by 
paragi  iphs  (a)  and  (e)  to  read  as 


thit 
te 


d:: 

st<r, 


§80.1103    Equibment 
(a)  All  equipment 
§80.1101  must 
accordance  wi 
specifically  for 
equipment  used 
space  segment 
approved  by 
accordance  wi 
specifically  for|GMDSS 
technical 
must  conform 
standards  as 


authorization, 
specified  in 
be  certificated  in 

47  CFR  part  2 
GMDSS  use,  except  for 

in  the  INMARSAT 
which  must  be  type- 
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ion-indicating 
oberating  on  406.0—406.1 
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prior  to  April  15,  1992, 
requirements  of  §  80.1101, 
may  attest  by  letter 
equipiAent  (indicate  FCC  ID#) 
requ  rements  of  §  80.1101  emd 
denoted  as  approved 


Ih 
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lo 
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were  authorizeji 
and  meet  the 
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that  the 
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lie  I 


(e)  In  additia  a  to  the  requirements  in 
part  2  of  this  cl  lapter,  equipment 
specified  in  §80.1101  shall  be  labeled  as 
follows:  "This  levice  complies  with  the 
GMDSS  provis  ons  of  peirt  80  of  the  FCC 
rules."  Such  a  abel  is  not  required  for 
emergency  pos  tion-indicating 
radiobeacons  operating  on  406.0—406.1 
.1  MHz  EPIRBs)  that 
prior  to  April  15,  1992. 
0. 1 1 05  is  amended  by 
aragraph  (k)  to  read  as 


MHz  (406.0-4 
were  authoriz 
■  109.  Section 
adding  a  new 
follows: 


§  80.1 1 05    Main^nance  requirements. 

***** 

(k)  Satellite  I  PIRBs  shall  be  tested  at 
intervals  not  e>  ceeding  1 2  months  for 
all  aspects  of  o  )erational  efficiency  with 
particular  emp  lasis  on  frequency 
stability,  signal  strength  and  coding. 
The  test  may  bi  conducted  on  board  the 
ship  or  at  an  aijproved  testing  or 
servicing  stati 
■  110.  Section 
revising  para] 


80. 1 1 1 1  is  amended  by 
iph  (d)  to  read  as  follows: 


§  80.1 1 1 1    Otstriss  alerting. 


(d)  All  stations 
distress  alert 


which  receive  a 
trmsmitted  by  digital 


selective  calling  must  immediately 
cease  any  transmission  capable  of 
interfering  with  distress  traffic  and  must 
continue  watch  on  the  digital  selective 
call  distress  calling  channel  until  the 
call  has  been  acknowledged  to 
determine  if  a  coast  station 
acknowledges  the  call  using  digital 
selective  calling.  Additionally,  the 
station  receiving  the  distress  alert  must 
set  watch  on  the  associated  distress 
traffic  frequency  for  five  minutes  to 
determine  if  distress  traffic  takes  place. 
The  ship  can  acknowledge  the  call  using 
voice  or  narrowband  direct  printing  as 
appropriate  on  this  channel  to  the  ship 
or  to  the  rescue  authority. 

■  111.  Section  80. 1 1 1 3  is  amended  by 
revising  paragraphs  (b)  and  (d)  to  read  as 
follows: 

§  80.1 1 1 3    Transmission  of  a  distress  alert. 

***** 

(b)  The  format  of  distress  calls  and 
distress  messages  must  be  in  accordance 
with  ITU-R  Recommendation  M.493- 
10,  "Digital  Selective-calling  system  for 
use  in  the  Maritime  Mobile  Service," 
with  Annexes  1  and  2,  2000,  as 
specified  in  §80.1101.  ITU-R 
Recommendation  M.493-10  with 
Annexes  1  and  2  is  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  this 
standard  can  be  inspected  at  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  G^ieva  20, 
Switzerland. 
***** 

(d)  Ship-to-ship  distress  alerts  are 
used  to  alert  other  ships  in  the  vicinity 
of  the  ship  in  distress  and  are  based  on 
the  use  of  digital  selective  calling  in  the 
VHF  and  MF  bands.  The  HF  bands 
should  not  be  used  to  notify  ships  in  the 
vicinity  unless  no  response  is  received 
within  five  minutes  on  VHF  or  MF. 


■  112.  Add  §80.1114  to  subpart  W  to 
read  as  follows: 

§80.1114    False  distress  alerts. 

The  provisions  of  §§  80.334  and 
80.335  apply  to  false  distress  alerts. 

■  1 1 3.  Section  80. 1 1 1 7  is  amended  by 
revising  paragraph  (a)  as  follows: 


§  80.1 117    Procedure  for  receipt  and 
acknowledgement  of  distress  alerts. 

(a)  Normally,  distress  calls  received 
using  digital  selective  calling  are  only 
acknowledged  using  a  DSC 
acknowledgement  by  a  coast  station. 
Ships  should  delay  emy 
acknowledgement  in  order  to  give 
sufficient  time  for  a  coast  station  to 
acknowledge  the  call.  In  cases  where  no 
acknowledgement  has  been  heard  and 
no  distress  traffic  has  been  heard,  the 
ship  should  transmit  a  distress  alert 
relay  to  the  coast  station.  Upon  advice 
frtjm  the  Rescue  Coordination  Center, 
the  ship  may  transmit  a  DSC 
acknowledgement  call  to  stop  it  from 
being  repeated.  Ackijowledgement  by 
digital  selective  calling  of  receipt  of  a 
distress  alert  in  the  terrestrial  services 
must  comply  with  ITU-R 
Recommendation  M.541-8, 
"Operational  Procedures  for  the  Use  of 
Digital  Selective-Calling  Equipment  in 
the  Maritime  Mobile  Service,"  with 
Annexes,  1997.  ITU-R  Recommendation 
M.541-8  with  Annexes  is  incorporated 
by  reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  this 
standard  can  be  inspected  at  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW..  Suite  700,  Washington,  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland. 
***** 

■  114.  Section  80.1121  is  amended  by 
revising  paragraphs  (b),  (c),  and  (d)  to 
read  as  follows: 

§  60.1 1 21  Receipt  and  acknowledgement 
of  distress  alerts  by  ship  stations  and  ship 
earth  stations. 

***** 

(b)  For  VHF  and  MF,  ships  in  receipt 
of  a  distress  alert  shall  not  transmit  a 
distress  alert  relay,  but  should  listen  on 
the  distress  traffic  channel  for  5  minutes 
and,  if  appropriate,  acknowledge  the 
alert  by  radiotelephony  to  the  ship  in 
distress  and  inform  the  coast  station, 
and/or  Rescue  Coordination  Center. 
Distress  alert  relays  to  "all  ships"  on 
these  bands  may  only  be  sent  by  a  ship 
who  has  knowledge  that  another  ship  in 
distress  is  not  itself  able  to  transmit  the 
distress  alert,  and  the  Master  of  the  ship 
considers  that  further  help  is  necessary. 

(c)  For  HF,  ships  in  receipt  of  a 
distress  alert  shall  listen  on  the  distress 
traffic  channel  for  5  minutes.  If  no 
distress  communications  are  heard  and 
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if  the  call  is  not  acknowledged  by  a 
coast  station,  the  ship  shall  transmit  a 
distress  relay  on  HF  to  the  coast  radio 
station  and  inform  the  Rescue 
Coordination  Center.  Distress  alert 
relays  to  "all  Ships"  on  HF  may  only  be 
sent  by  a  ship  who  has  knowledge  that 
another  ship  in  distress  is  not  itself  able 
to  transmit  the  distress  alert,  and  the 
Master  of  the  ship  considers  that  further 
help  is  necessary. 

(d)  In  cases  where  distress  alert 
continues  to  be  received  from  the  same 
source,  the  ship  may,  after  consultation 
with  the  Rescue  Coordination  Center, 
transmit  a  DSC  acknowledgment  to 
terminate  the  call. 
**"*** 

■  115.  Section  80.1123  is  amended  by 
revising  paragraphs  (c)  and  (d)  to  read  as 
follows: 

§80.1123    Watch  requirements  for  ship 
stations. 

***** 

(c)  Until  February  1.  2005,  every  ship 
while  at  sea  must  maintain,  when 
practicable,  a  continuous  listening 
watch  on  VHF  Channel  16.  This  watch 
must  be  kept  at  the  position  from  which 
the  ship  is  normally  navigated  or  at  a 
position  which,  is  continuously  manned. 

(d)  Ever}'  ship  required  to  carry  a 
radiotelephone  watch  receiver  must 
maintain,  while  at  sea.  a  continuous 
watch  on  the  radiotelephone  distress 
frequency  2182  kHz.  This  watch  must 
be  kept  at  the  position  from  which  the 
ship  is  normally  navigated  or  at  a 
position  which  is  continually  manned. 
***** 

■  116.  Section  80.1125  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§80.1125    Search  and  rescue  coordinating 
communications. 

***** 

(b)  Error  correction  techniques,  in 
accordance  with  ITU-R 
Recommendation  M. 625-3,  "Direct- 
printing  Telegraph  Equipment 
Employing  Automatic  Identification  in 
the  Maritime  Mobile  Service,"  with 
Annex,  1995,  as  specified  in  §80.1101, 
must  be  used  for  distress  traffic  by 
direct-printing  telegraphy.  All  messages 
must  be  preceded  by  at  least  one 
carriage  return,  a  line  feed  signal,  a 
letter  shift  signal  and  the  distress  signal 
MAYDAY.  ITU-R  Recommendation 
M. 62 5-3  with  Annex  is  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  this 
standard  can  be  inspected  at  the  Federal 
Communications  Commission.  445  12th 
Street,  SW.,  Washington,  DC  (Reference 


Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland.  • 

***** 

■  117.  Section  80.1127  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read  as 
follows: 

§  80.1 1 27    On-scene  communications. 

*  .      *         *  .      *         * 

(b)  Control  of  on-scene 
communications  is  the  responsibility  of 
the  unit  coordinating  search  and  rescue 
operations.  Simplex  communications 
must  be  used  so  that  all  on-scene  mobile 
stations  may  share -relevant  information 
concerning  the  distress  incident.  If 
direct-printing  telegraphy  is  used,  it 
must  be  in  the  forward  error-correcting 
mode  in  accordance  vyith  ITU-R 
Recommendation  M. 625-3.  with  Aimex. 
as  specified  in  §80.1101. 

(c)  The  preferred  frequencies  in 
radiotelephony  for  on-scene 
communications  are  156.8  MHz  and 
2182  kHz.  The  frequency  2174.5  kHz 
may  also  be  used  for  ship-to-ship  on- 
scene  communications  using  narrow- 
band direct-printing  telegraphy  in  the 
forward  error  correcting  mode  in 
accordemce  with  ITU-R 
Recommendation  M.625-3.  "Direct- 
printing  Telegraph  Equipment 
Employing  Automatic  Identification  in 
the  Maritime  Mobile  Service,"  with 
Annex.  1995,  as  specified  in  §80.1101. 
ITU-R  Recommendation  M.625-3  with 
Annex  is  incorporated  by  reference.  The 
Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 

1  CFR  Part  51.  Copies  of  this  standard 
can  be  inspected  at  the  Federal 
Communications  Commission.  445  12th 
Street.  SW.,  Washington.  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Sti-eet.  \m.,  Suite  700.  Washington,  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland. 
***** 

■  118.  Section  80.1129  is  amended  by 
revising  paragraph  (d)  to  read  as  follows: 

§  80.1 1 29    Locating  and  homing  signals. 

***** 

(d)  The  9  GHz  locating  signals  must 
be  in  accordance  with  ITU-R 
Recommendation  M.628-3,  "Technical 
Characteristics  for  Search  and  Rescue 


Radar  Transponders."  with  Annexes, 
1994.  as  specified  in  §80.1101.  ITU-R 
Recommendation  M.628-3  with 
Annexes  is  incorporated  by  reference. 
The  Director  of  the  Federal  Register 
approves  this  incorporation  by  reference 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  Part  51.  Copies  of  this  standard 
can  be  inspected  at  the  Federal 
Communications  Commission,  445  12th 
Sti-eet.  SW..  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Sti-eet,  NW..  Suite  700.  Washington.  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU).  Place 
des  Nations.  CH-1211  Geneva  20, 
Switzerland. 

■  119.  Section  80.1131  is  amended  by 
revising  paragraph  (j)  to  read  as  follows: 

§80.1 131     Transmissions  of  urgency 
communications. 

*  *  *  *  ;    * 

(j)  Error  correction  techniques,  in 
accordance  with  ITU-R 
Recommendation  M.625-3.  "Direct- 
printing  Telegraph  Equipment 
Employing  Automatic  Identification  in 
the  Maritime  Mobile  Service,"  with 
Annex.  1995.  as  specified  in  §80.1101. 
must  be  used  for  urgency  messages  by 
direct-printing  telegraphy.  All  messages 
must  be  preceded  by  at  least  one 
carriage  return,  a  line  feed  signal,  a 
letter  shift  signal  and  the  urgencv  signal 
PAN  PAN.  rrU-R  Recommendation 
M.625-3  With  Aimex  is  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  of  this 
standard  can  be  inspected  at  the  Federal 
Communications  Commission.  445  12th 
Stieet.  SW..  Washington.  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Sti-eet.  NW..  Suite  700,  Washington.  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland. 
***** 

■  120.  Section  80.1133  is  amended  by 
revising  paragraph  (g)  to  read  as  follows: 

§  60.1 1 33    Transmission  of  safety 
communications. 

***** 

(g)  Error  correction  techniques,  in 
accordance  with  ITU-R 
Recommendation  M.625-3.  "Direct- 
printing  Telegraph  Equipment 
Employing  Automatic  Identification  in 
the  Maritime  Mobile  Service."  with 
Annex.  1995.  as  specified  in  §80.1101, 
must  be  used  for  safety  messages  by 


i 
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Street,  SW.,  Washington,  DC  (Reference 
Information  Center)  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
The  ITU-R  Recommendation  can  be 
purchased  from  the  International 
Telecommunication  Union  (ITU),  Place 
des  Nations,  CH-1211  Geneva  20, 
Switzerland. 
***** 

■  121.  Section  80.1135  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 


§  80.1 1 35    Transmission  of  maritime  safety 
information. 


(b)  The  mode  and  format  of  the 
transmissions  mentioned  in  this  section 
is  in  accordance  with  the  ITU-R 
Recommendation  M.540  as  specified  in 
§80.1101. 
*****' 

[PR  Doc.  03-19687  Filed  8-6-03;  8:45  am] 
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Proposed  Rules 


Federal  Register 

Vol.  68.  No.  152 
Thursday,  August  7,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[REG-1 42605-02] 
RIN-1545-BB47 

Administration  Simplification  of 
Section  481(a)  Adjustment  Periods  in 
Various  Regulations;  Hearing 
Cancellation 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  document  cancels  a 
public  hearing  on  proposed  regulations 
under  section  sections  263A  and  448  of 
the  Internal  Revenue  Code.  The 
amendments  apply  to  taxpayers 
changing  a  method  of  accounting  under 
the  regulations  and  are  necessary  to 
conform  the  rules  governing  those 
changes  to  the  rules  provided  in  general 
guidance  issued  by  the  IRS  for  changing 
a  method  of  accounting. 
DATES:  The  public  hearing  originally 
scheduled  for  August  13,  2003,  at  10 
a.m.,  is  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonya  M.  Cruse  of  the  Regulations  Unit, 
Associate  Chief  Counsel  (Procediu-e  and 
Administration),  at  (202)  622^693  (not 
a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  Monday,  May  12, 
2003,  (68  PR  25310),  aimounced  that  a 
public  hearing  was  scheduled  for 
Atigust  13,  2003,  at  10  a.m.,  in  the 
auditorium.  Internal  Revenue  Service 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 

The  subject  of  the  public  hearing  is 
proposed  regulations  under  sections 
263A  and  448  of  the  Internal  Revenue 
Code.  The  public  comment  period  for 
these  regulations  expired  on  July  11, 
2003.  The  outlines  of  oral  comments 


were  due  on  July  23,  2003.  The  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing,  instructed  those 
interested  in  testifying  at  the  public 
hearing  to  submit  a  request  to  speak  and 
an  outline  of  the  topics  to  be  addressed. 
As  of  Monday,  August  4,  2003,  no  one 
has  requested  to  speak.  Therefore,  the 
public  hearing  scheduled  for  August  13, 
2003,  is  cancelled. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel  (Procedure  and  Administration). 
[PR  Doc.  03-20184  Filed  8-6-03:  8:45  am] 

BILUNG  CODE  4830-01-P 


NATIONAL  MEDIATION  BOARD 

29  CFR  Chapter  X 

Administration  of  National  Railroad 
Adjustment  Board  Functions  and 
Activities 

agency:  National  Mediation  Board. 
ACTION:  Advance  notice  of  proposed 
rulemaking. 

summary:  The  Railway  Labor  Act  (RLA) 
establishes  the  National  Mediation 
Board  (NMB)  whose  functions,  among    • 
others,  are  to  administer  certain 
provisions  of  the  RLA  with  respect  to 
the  arbitration  of  labor  disputes  in  the 
rail  industry,  including  the 
administration  of  the  National  Railroad 
Adjustment  Board  (NRAB)  established 
under  the  RLA.  The  RLA  provides  the 
NMB  with  authority  for  administration, 
including  making  expenditures  for 
necessary  expenses,  of  the  NRAB. 

The  NMB  is  considering  changes  to  its 
rules  and  procediues  to  facilitate  the 
more  timely  resolution  of  grievances 
("minor  disputes")  among  grievants  and 
carriers  in  the  railroad  industry. 
Because  of  its  role  in  the  administration 
of  the  NRAB's  program,  the  NMB  is 
interested  in  receiving  public  input  on 
the  factors  that  should  be  considered  in 
accomplishing  this  goal.  In  particular, 
because  of  the  NMB's  statutory 
responsibility  for  the  appointment  and 
compensation  of  neutral  arbitrators 
("referees")  to  resolve  deadlocks  within 
NRAB  divisions,  and  the  NMB's  overall 
statutory  responsibility  for  the 
administrative  processing  of  grievances 
to  facilitate  the  timely  resolution  of 
these  disputes  in  the  raifroad  industry, 
the  NMB  is  consideilng  what  initiatives 


it  may  imdertake  to  further  the 
resolution  of  deadlocks  on  a  more 
timely  and  expeditious  basis.  In 
addition,  the  NMB  is  interested  in 
receiving  public  input  on  achieving  case 
resolution  in  the  most  cost  effective  way 
possible. 

DATES:  Comments  must  be  in  writing 
and  must  be  received  by  September  8, 
2003. 

ADDRESSES:  All  comments  should  be 
addressed  to  Roland  Watkins,  Director 
of  Arbitration/NRAB  Administrator, 
National  Mediation  Board,  1301  K 
Street,  NW.,  Suite  250— East, 
Washington,  DC  20572.  Attn:  NMB 
Docket  No.  2003-01.  You  may  submit 
your  comments  via  letter,  or 
electronically  through  the  Internet  to  the 
following  address:  arb@nmb.gov.  If  you 
submit  your  comments  electronically, 
please  put  the  full  body  of  your 
comments  in  the  text  of  the  electronic 
message  and  also  as  an  attachment 
readable  in  MS  Word.  Please  include 
your  name,  title,  organization,  postal 
address,  telephone  number,  and  e-mail 
address  in  the  text  of  the  message. 
Comments  may  also  be  submitted  via 
facsimile  to  (202)  692-5086.  Please  cite 
NMB  Docket  No.  2003-01  in  your 
comment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  Watkins,  NRAB  Administrator, 

1301  K  Street,  NW.,  Suite  250  East, 

Washington,  DC  20572  (telephone:  202- 

692-5000). 

SUPPLEMENTARY  INFORMATION: 

A.  Background  and  Summary 

The  Railway  Labor  Act  (RLA),  45 
U.S.C.  151  et  seq.  establishes  the 
National  Mediation  Board  (NMB)  whose 
functions,  among  others,  are  to 
administer  certain  provisions  of  the 
RLA  with  respect  to  the  arbitration  of 
labor  disputes  inlhe  rail  industry, 
including  the  administration  of  the 
National  Raifroad  Adjustment  Board 
(NRAB)  established  under  45  U.S.C. 
153.  45  U.S.C.  154,  Third,  provides  the 
NMB  with  authority  for  administration, 
including  making  expenditiu^s  for 
necessary  expenses,  of  the  NRAB. 

Piusuant  to  its  authority  under  45 
U.S.C.  154,  Third,  the  NMB  is 
considering  changes  to  its  rules  and 
procediu-es  to  better  facilitate  the  timely 
resolution  of  minor  disputes  between 
grievants  and  carriers  in  the  railroad 
industry.  Because  of  its  fundamental 
role  in  the  administration  of  the  NRAB, 
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"the  NMB  is  interested  in  receiving 
public  cominer|t  on  the  various  factors 
that  might  be  considered  in 
accomplishing  Jiis  goal.  In  particular, 
because  of  the  1  JMB's  statutory 
responsibility  f  jr  the  appointment  and 
compensation  c  f  neutral  arbitrators 
("referees")  to  lesolve  deadlocks  within 
NRAB  division ;,  the  NMB  is 
considering  wh  at  improvements  it  may 
pursue  to  resol'  'e  deadlocks  on  a  more 
expeditious  has  is.  In  addition,  the  NMB 
is  interested  in  receiving  public  input 
on  achieving  ca  se  resolution  in  the  most 
cost  effective  w  ay  possible. 

B.  Public  Comipents 
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arguments  with 
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Notice  of  Propcsed  Rulemaking- 
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is  interested  in  receiving  public  input 
on  achieving  case  resolution  in  the  most 
cost  effective  way  possible. 

The  NMB  has  undertaken  a  review  of 
the  administration  of  the  program  of  the 
NRAB.  The  NMB's  initial  review 
suggests  that  given  budgetary  and 
staffmg  constraints,  the  NMB  should 
place  greater  emphasis  on  the  NMB's 
statutory  responsibility  to  ensure  the 
prompt  resolution  of  minor  disputes 
that  come  before  the  NRAB.  The  NMB 
is  particularly  interested  in  speeding  the 
resolution  of  minor  disputes  because  of 
the  Government's  need  to  provide  for 
the  efficient  and  effective  use  of 
taxpayer  money.  Any  proposed  action  to 
be  taken  by  the  NMB  in  this  area  will 
govern  the  NMB's  administrative 
processing  of  cases  in  which  the  parties 
request  that  the  NMB  compensate  the 
arbitrator. 

Question  One:  If  the  NMB 
promulgates  procedures  for  the 
administrative  processing  of  NRAB 
cases  in  which  the  parties  request  that 
the  Government  compensate  the  neutral 
("referee"),  what  should  be  the  criteria 
or  guidelines  for  these  procedures? 

It  has  been  suggested  to  the  NMB,  that 
a  desirable  goal  is  to  have  minor  . 
disputes  resolved  within  one  year  of  the 
filing  of  a  Notice  of  Intent  to  File  a 
Submission.  At  present,  it  is  not 
uncommon  for  cases  to  remain 
imresolved  for  two  years. 

Question  Two:  If  a  stated  goal  of  any 
new  procedures  to  be  adopted  by  the 
NMB  is  to  have  the  cases  decided  by  an 
arbitrator  within  one  year  from  the  date 
of  the  filing  of  the  Notice  of  Intent,  what 
steps  do  you  recommend  comprise  this 
procedure?  Do  you  believe  that  a  one 
year  goal  is  reasonable?  If  not,  why  not? 

Question  Three:  If  the  parties  do  not 
agree  to  follow  the  procedures  adopted 
by  the  NMB,  should  there  be  any 
adverse  consequences?  Should  the 
parties  have  options  with  respects  to 
these  procedures?  What  would  you 
recommend  be  the  steps  that  comprise 
an  efficient  case  resolution  procediu^? 

Question  Four:  What  should  happen 
to  those  cases  that  are  still  pending  after 
one  year  in  which  the  parties  have  not 
placed  the  cases  before  a  Public  Law 
Board,  pursuant  to  45  U.S.C.  153, 
Second?  If  the  cases  are  placed  before  a 
Public  Law  Board,  should  a  time  limit 
be  imposed  for  the  resolution  of  those 
cases? 

At  present,  the  NRAB  has 
approximately  2,000  cases  pending 
before  it.  Many  of  these  cases  arise  out 
of  the  filing  of  multiple  grievances  by 
different  parties  for  the  same  underlying 
set  of  facts. 

Question  Five:  In  order  to  ensxu-e  the 
most  efficient  use  of  limited 


Government  resoiuces,  should  the  NMB, 
in  agreeing  to  pay  for  the  appointment 
of  an  arbitrator  ("referee")  require  the 
consolidation  of  similar  cases  dealing 
with  similar  issues?  If,. in  your  view, 
case  consolidation  is  a  viable  option  for 
improving  the  resolution  of  cases,  what 
should  be  the  standards  adopted  for 
consolidation?  What  should  the  NMB 
do  if  the  parties  refuse  to  consolidate 
cases,  when  in  the  NMB's  view,  it 
would  be  appropriate  to  do  otherwise? 

Question  Six:  As  the  goal  of  this 
initiative  is  to  improve  the  processing  of 
disputes  before  the  NRAB,  are  there  any 
other  recommendations  or  suggestions 
that  you  would  make  to  the  NMB  with 
regard  to  its  statutory  responsibilities  for 
the  administration  of  the  NRAB? 

The  NMB  will  review  all  submissions 
made  in  response  to  this  ANPRM  in  the 
development  of  any  possible  notice  of 
proposed  rulemaking.  In  addition,  the 
Board  intends  to  hold  a  public  hearing 
prior  to  the  release  of  any  proposed  rule, 
in  order  to  permit  interested  parties  an 
opportunity  to  further  elaborate  on  the 
points  made  in  their  comments  in 
response  to  this  ANPRM.  The  notice  of 
an  open  public  meeting  before  the  NMB 
will  be  the  subject  of  a  separate  notice 
appearing  in  a  futiue  issue  of  the 
Federal  Register. 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

1 

Coast  Guard 

33  CFR  Part  165 
[CGD01 -03-036] 
RIN  1625-AAOO 

Safety  and  Security  Zones;  New  York 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  permanent  safety  and  secxuity 
zones  in  portions  of  the  waters  around 
La  Guardia  and  John  F.  Kennedy 
airports  in  Queens,  NY,  the  New  York 
City  Police  Department  (NYPD) 
ammunition  depot  on  Rodman  Neck  in 
Eastchester  Bay,  the  Port  Newark  and 
Port  Elizabeth,  NJ,  commercial  shipping 
facilities  in  Newark  Bay,  and  between 
the  Global  Marine  and  Military  Ocean 
Terminals  in  Upper  New  York  Bay.  This 
action  is  necessary  to  safeguard  critical 
port  infrastructure  and  coastal  facilities 
from  sabotage,  subversive  acts,  or  other 
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threats.  The  zones  will  prohibit  entry 
into  or  movement  within  these  areas 
without  authorization  from  the  Captain 
of  the  Port  New  York. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  8,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Waterways 
Oversight  Branch  (CGDOl-03-036), 
Coast  Guard  Activities  New  York,  212- 
Coast  Guard  Drive,  room  204,  Staten 
•  Island,  New  York  10305.  The 
Waterways  Oversight  Branch  of  Coast 
Guard  Activities  New  York  maintains 
the  public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  204, 
Coast  Guard  Activities  New  York, 
between  8  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  Commander  E.  Morton, 
Waterways  Oversight  Branch,  Coast 
Guard  Activities  New  York  at  (718)  354- 
4012. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-03-036), 
'  indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  conunents 
and  related  material  in  an  imbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  that  your  submission  reached 
us,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  We  will 
consider  all  comments  and  material 
received  during  the  comment  period. 
We  may  change  this  proposed  rule  in 
view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Waterways  Oversight  Branch  at  the 
address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  separate 
notice  in  the  Federal  Register. 


Background  and  Purpose 

On  September  11,  2001,  three 
commercial  aircraft  were  hijacked  and 
flown  into  the  World  Trade  Center  in 
New  York  City,  and  the  Pentagon, 
inflicting  catastrophic  human  casualties 
and  property  damage.  National  security 
and  intelligence  officials  warii  that 
futiue  terrorist  attacks  are  likely.  The 
President  has  continued  the  national 
emergencies  he  declared  following  the 
September  11,  2001  terrorist  attacks. 
See,  Continuation  of  the  National 
Emergency  with  Respect  to  Certain 
Terrorist  Attacks,  67  FR  58317 
(September  13,  2002);  Continuation  of 
the  National  Emergency  With  Respect 
To  Persons  Who  Commit,  Threaten  To 
Commit,  Or  Support  Terrorism,  67  FR 
59447  (September  20,  2002).  The 
President  also  has  found  pursuant  to 
law,  including  the  Magnuson  Act  (50 
U.S.C.  191  et  seq.),  that  the  security  of 
the  United  States  is  endangered  by 
disturbances  in  international  relations 
of  United  States  that  have  existed  since 
the  terrorist  attacks  on  the  United  States 
and  such  disturbances  continue  to 
endanger  such  relations. 

Executive  Order  13273  of  August  21, 
2002,  Further  Amending  Executive 
Order  10173,  as  Amended,  Prescribing 
Regulations  Relating  to  the 
Safeguarding  of  Vessels,  Harbors,  Ports, 
and  Waterfront  Facilities  of  the  United 
States,  67  FR  56215  (September  3,  2002) 

Since  the  September  1 1 ,  2001  terrorist 
attacks,  the  Federal  Bureau  of 
Investigation  has  issued  several 
warnings  concerning  the  potential  for 
additional  attacks  within  the  United 
States.  !n  addition,  the  ongoing 
hostilities  in  Afghanistan  and  the  war  in 
Iraq  have  made  it  prudent  for  U.S.  ports 
and  properties  of  national  significance 
to  be  on  a  higher  state  of  alert  because 
the  al  Qaeda  organization  and  other 
similar  organizations  have  declared  an 
ongoing  intention  to  conduct  armed 
attacks  on  U.S.  interests  worldwide. 

The  Captain  of  the  Port  New  York 
recently  established  six  new  safety  and 
security  zones  throughout  the  New  York 
Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone.  (68  FR  2890,  January  22. 
2003).  Subsequently,  the  Captain  of  the 
Port  has  determined  that  the  safety  and 
security  zones  proposed  by  this  rule  are 
urgently  required  to  meet  critical 
maritime  domain  security  needs  that 
were  not  addressed  by  the  earlier  rule. 
On  February  19,  2003.  we  published  a 
Temporary  final  rule;  request  for 
conunents  entitled  "Safety  and  Security 
Zones;  New  York  Marine  Inspection 
Zone  and  Captain  of  the  Port  Zone"  in 
the  Federal  Register  (68  FR  7926) 


temporarily  establishing  these  safety 
and  security  zones.  We  received  no 
letters  conunenting  on  the  temporary 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

The  Coast  Guard  proposes  to  establish 
permanent  safety  and  security  zones 
around  La  Guardia  and  John  F.  Kennedy 
airports,  the  New  York  City  Police 
Department  ammunition  depot,  and  the 
Port  Newark/Port  Elizabeth  commercial 
shipping  faciUties. 

Additionally,  we  propose  to  establish 
a  permanent  safety  and  security  zone  in 
all  waters  of  Upper  New  York  Bay 
between  the  Global  Marine  and  Military 
Ocean  Terminals,  west  of  the  New 
Jersey  Pierhead  Channel.  This  proposed 
zone  was  inadvertently  not  placed  in 
the  Temporary  final  rule  establishing 
the  other  six  safety  and  security  zones. 
It  is  currently  being  enforced  by  a  Vessel 
Traffic  Ser\'ice  Measure  as  provided  for 
in  33  CFR  161.11. 

These  safety  and  security  zones  are 
necessary  to  provide  for  the  safety  of  the 
port  and  to  ensure  that  vessels, 
facilities,  airports,  or  ammunition 
depots,  are  not  used  as  targets  of,  or 
platforms  for,  terrorist  attacks.  These 
zones  would  restrict  entry  into  or 
movement  within  portions  of  the  New 
York  Marine  Inspection  and  Captain  of 
the  Port  Zones. 

Discussion  of  Proposed  Rule 

This  proposed  rule  would  establish 
the  following  safety  and  security  zones: 

La  Guardia  Airport,  Bowery  and 
Flushing  Bays,  Queens,  NY 

The  Coast  Guard  proposes  to  establish 
a  safety  and  security  zone  in  all  waters 
of  Bowery  and  Flushing  Bays  within 
approximately  200  yards  of  La  Guardia 
Airport.  The  zone  would  start  at  a  point 
onshore  in  Steinway,  Queens 
(approximate  position  40''46'32.1''  N. 
073°53'22.4''  W  (NAD  1983)). 
proceeding  east/northeast.  200  yards  off 
the  shoreline  to  a  point  20t)  yards  off  the 
shoreline  and  25  yards  southeast  of  the 
lighted  nanway  approach  extending 
through  Rikers  Island  Channel, 
continuing  to  the  northwest, 
maintaining  a  distance  of  25  yards  off 
the  lighted  runway  approach,  to  a  point 
25  yards  past  the  end  of  the  lighted 
runway  approach,  to  the  Rikers  Island 
shoreline  in  approximate  position. 
40°47'13.0''  N,  073°53'16.1''  W,  thence 
easterly  along  the  Rikers  Island 
shoreline  to  approximate  position 
40°47'12.9''  N.  073°52'17.9"  W, 
maintaining  a  distance  of  25  yards 
around  the  lighted  runway  approach 
extending  to  the  east  of  Rikers  Island,  to 
a  point  200  yards  off  the  shoreline  of  La 
Guardia  Field,  continuing  200  yards  off 
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where  it  intersects  the 
bound  uy  of  Flushing  Bay 
contin  iiing  along  the  southern 

Flu  shing  Bay  Channel  to 
intersef  ts  the  northern 
western  Special 
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boi^dary  of  the  Special 
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°5r37.(rW.  (NAD 
Eliihurst,  Queens,  thence 
horeline  to  the  point  of 
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the  shorelioe  to 
southern 
Channel, 
boundary  of 
where  it 
boundary  of  the 
Anchorage  Area , 
the  northern 
Anchorage  Area 
40°45'48.4''  N. 
1983)  in  East 
along  the  s 
origin. 

Within  the 
the  Coast  Guard 
another  safety 
waters  of  Bowei^^ 
within 
Guardia  Airport 

When  port 
the  Captain  of 
vessels  to  opera|( 
the  200-yard 
the  waters 
zone.  Authoriza^i 
that  lie 
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by  the  Captain 
by  marine 
mariners,  or 
www.harborops 
framework 
Port  with  the 
property  and 
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permissible 
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lohp  F.  Kenned]  IJFK)  Airpdrt,  Jamaica 
Bay,  Queens,  M  ' 

The  Coast  Gu  ird  proposes  to  establish 
four  safety  and  i  ecurity  zones  in  all 
waters  near  JFK  Airport  bound  by  the 
following  point:  : 

,  First,  all  wate  rs  of  Bergen  Basin  north 
of40°39'26.4''^ 

Second,  all  w  iters  of  Thurston  Basin 
north  of  40°38'2 1.2"  N. 

Third,  all  wat  ;rs  of  Jamaica  Bay 
within  approxir  lately  200  yards  of  John 
F.  Kennedy  Air|  )ort.  The  zone  would 
start  at  a  point  c  nshore  east  of  Bergen 
Basin,  Queens  i  i  approximate  position 
40°38'49.0"  N,  C  73°49'09.1''  W,  thence 
200  yards  offsh(  ire  to  approximate 
position  40°38'^  2.5"  N,  073°49'13.2"  W, 
(NAD  1983)  pro  needing  east/southeast, 
200  yards  off  th  •  shoreline  to  a  point 
200  yards  off  th  J  shoreline  and  25  yards 
off  the  lighted  r  inway  approach 

of  East  High  Meadow, 
maintaining  a  distance  of  25  yards 
around  the  ligh  ed  runway  approach,  to 
a  point  200  yar(  s  off  the  shoreline, 
continuing  200  ^'ards  off  the  shoreline  to 
Jamaica  Bay  Gn  ss  Hassock  Channel 
LIGHT  23  (LLN  ?  34485),  continuing 
along  the  north(  irn  boundary  of  Head  of 


se(turity  conditions  permit. 
Port  would  allow 
e  within  that  portion  of 
that  lies  outside  of 
descibed  in  the  100-yard 

on  to  enter  the  waters 
between]  the  outer  boundaries  of 
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the  Port  to  the  public 
broaclcast,  local  notice  to 
not  ce  posted  at  http:// 
com.  This  regulatory 
prov  des  the  Captain  of  the 
Is  to  safeguard  airport 
ipment  and  the 
acdommodate  local 


naximum  extent 
unc  er  the  circumstances 


Bay  Channel,  maintaining  a  200  yard 
boundary  to  approximate  position 
thence  to  40°38'00.8"  N,  073°44'54.9"  W, 
about  690  yards  northeast  of  Head  of 
Bay  Buoy  30  (LLNR  34545)  thence  to  the 
shoreline  at  40°38'05.1''  N,  073°45'00.3" 
W,  (NAD  1983)  thence  along  the 
shoreline  to  the  point  of  origin. 

Fourth,  within  the  boundaries  of  this 
zone,  the  Coast  Guard  proposes  to 
establish  another  safety  and  security 
zone  in  all  waters  of  Jamaica  Bay  within 
approximately  100  yards  of  John  F. 
Keimedy  Airport. 

When  port  security  conditions  permit, 
the  Captain  of  the  Port  would  allow 
vessels  to  operate  within  that  portion  of 
the  200-yard  zone  in  Jamaica  Bay  that 
lies  outside  of  the  waters  described  in 
the  100-yard  zone.  Authorization  to 
enter  the  waters  that  lie  between  the 
outer  boimdaries  of  those  two  zones 
would  be  communicated  by  the  Captain ' 
of  the  Port  to  the  public  by  marine 
broadcast,  local  notice  to  mariners,  or 
notice  posted  at  http:// 
www.harborops.com.  This  regulatory 
framework  provides  the  Captain  of  the 
Port  with  both  the  authority  to  safeguard 
airport  property  and  equipment  and  the 
flexibility  to  accommodate  local 
mariners  to  the  maximum  extent 
permissible  under  the  circumstances 
then  existing. 

NYPD  Ammunition  Depot.  Rodman 
Neck,  Eastchester  Bay,  NY 

The  Coast  Guard  proposes  to  establish 
two  safety  and  security  zones  in  all 
waters  of  Eastchester  Bay  near  the 
NYPD  Ammunition  Depot  boimd  by  the 
following  points: 

First,  all  waters  of  Eastchester  Bay 
within  approximately  1 50  yards  of 
Rodman  Neck.  The  zone  would  start  at 
a  point  on  the  western  shore  of  Rodman 
Neck  in  approximate  position 
40°51'30.4"  N,  073°48'14.9"  W,  thence 
150  yards  offshore  to  40°51'29.9"  N, 
073°48'20.7''  W,  (NAD  1983)  proceeding 
around  the  southern  end  of  Rodman 
Neck  and  then  north  to  a  point  onshore 
in  approximate  position  40°51'23.5''  N, 
073°47'41.9''  W,  (NAD  1983),  south  of 
the  City  Island  Bridge,  thence 
southwesterly  along  the  shoreline  to  the 
point  of  origin. 

Second,  within  the  boundaries  of  this 
zone,  th^  Coast  Guard  proposes  to 
establish  another  safety  and  security 
zone  in  all  waters  of  Eastchester  Bay 
within  approximately  100  yards  of 
Rodman  Neck. 

When  port  security  conditions  permit, 
the  Captain  of  the  Port  would  allow 
vessels  to  operate  within  that  portion  of 
the  150-yard  zone  that  lies  outside  of 
the  waters  described  in  the  100-yard 
zone.  Authorization  to  enter  the  waters 


that  lie  between  the  outer  boundaries  of 
the  two  zones  would  be  communicated 
by  the  Captain  of  the  Port  to  the  public 
by  marine  broadcast,  local  notice  to 
mariners,  or  notice  posted  at  http:// 
www.harborops.com.  This  regulatory 
framework  provides  the  Captain  of  the 
Port  with  the  tools  to  safeguard  Police 
Department  property  and  equipment 
and  the  flexibility  to  accommodate  local 
mariners  to  the  maximum  extent 
permissible  under  the  circumstances 
then  existing. 

Port  Newark/Port  Elizabeth,  Newark 
Bay,  NJ 

The  Coast  Guard  proposes  to  establish 
a  safety  and  security  zone  around  the 
Port  Newark  and  Port  Elizabeth  facilities 
in  Newark  Bay.  The  zone  would  start  at 
a  point  onshore  at  the  New  Jersey 
Extension  Bridge  in  approximate 
position  40°41'49.9"  N,  074°07'32.2"  W, 
thence  to  40°41'46.5"  N,  074°07'20.4"  W, 
(NAD  1983)  at  the  western  edge  of 
Newark  Bay  North  Reach,  proceeding 
along  the  western  edge  of  Newark  Bay 
Channel  south  through  Newark  Bay 
Channel  Buoy  21  (LLNR  37515),  Newark 
Bay  Channel  Buoy  19A  (LLNR  37507), 
Newark  Bay  Channel  Lighted  Buoy  17 
(LLNR  37485),  Newark  Bay  Chaimel 
Buoy  15A  (LLNR  37477).  Newark  Bay 
Channel  Lighted  Buoy  7  (LLNR  37405), 
thence  west  to  the  shoreline  in 
approximate  position  40°39'21.5''  N, 
074°09'54.3"  W,  (NAD  1983)  thence 
northerly  along  the  shoreline  to  the 
point  of  origin. 

Global  Marine  Terminal,  Upper  New 
York  Bay 

The  Coast  Guard  proposes  to  establish 
a  safety  and  security  zone  that  includes 
all  waters  of  Upper  New  York  Bay 
between  the  Global  Marine  and  Military 
Ocean  Terminals,  west  of  the  New 
Jersey  Pierhead  Channel. 

The  proposed  zones  described  above 
are  necessary  to  protect  the  La  Guardia 
and  John  F.  Keimedy  airports,  NYPD 
ammunition  depot,  the  Port  Newark/ 
Port  Elizabeth  commercial  shipping 
facilities,  the  Global  Marine  Terminal, 
others  in  the  maritime  community,  and 
the  surrounding  communities  from 
subversive  or  terrorist  attack  against  the 
airports,  ammunition  depot,  and 
commercial  shipping  facilities  that 
could  potentially  cause  serious  negative 
impact  to  vessels,. the  port,  commercial 
ground  shipments  by  vehicle  or  rail, 
airline  traffic,  or  the  environment  and 
result  in  numerous  casualties.  The 
Captain  of  the  Port  does  not  expect  this 
proposed  rule  to  interfere  with  the 
transit  of  any  vessels  through  the 
waterways  adjacent  to  each  facility. 
Vessels  would  still  be  able  to  transit 
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around  the  proposed  safety  and  security 
zones  at  all  times.  Additionally,  vessels 
would  not  be  precluded  from  mooring  at 
or  getting  underway  from  commercial  or 
recreational  piers  in  the  vicinity  of  the 
proposed  zones. 

Ally  violation  of  any  proposed  safety 
or  security  zone  herein  is  punishable  by, 
among  others,  civil  penalties  (not  to 
exceed  $27,500  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$100,000),  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 
This  proposed  rulemaking  is  established 
under  the  authority  contained  in  50 
U.S.C.  191,  33  U.S.C.  1223, 1225  and 
1226. 

No  person  or  vessel  may  enter  or 
remain  in  a  prescribed  safety  or  security 
zone  at  any  time  without  the  permission 
of  the  Captain  of  the  Port,  New  York. 
Each  person  or  vessel  in  a  safety  or 
security  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port.  The 
Captain  of  the  Port  may  take  possession 
and  control  of  any  vessel  in  a  security 
zone  and/or  remove  any  person,  vessel, 
article  or  thing  from  a  security  zone. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
finding  is  based  on  the  fact  that:  the 
zones  were  established  by  a  previous 
Temporary  final  rule  with  a  60-day 
comment  period  and  no  comments  were 
received  by  the  Coast  Guard;  the 
proposed  zones  implicate  relatively 
small  portions  of  the  waterway;  vessels 
would  be  able  to  transit  around  the 
safety  and  security  zones  at  all  times; 
commercial  vessels  visiting  Port 
Newark/Port  Elizabeth  and  Global 
Marine  Terminal  are  already  subject  to 
control  of  the  Vessel  Traffic  Service  and 
previously  established  safety  and 
secxu-ity  zones  while  recreational  and 
fishing  vessels  are  unlikely  to  operate 
within  those  areas;  and  the  Captain  of 
the  Port  would  relax  the  enforcement  of 


the  200-yard  zones  around  airport 
facilities  and  the  150-yard  zone  around 
the  NYPD  ammunition  depot  whenever 
he  determines  that  the  security 
environment  existing  within  the  port 
would  allow  him  to  do  so. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  woixld  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govermnental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  the  New  York 
Marine  Inspection  and  Captain  of  the 
Port  Zones  in  which  entry  will  be 
prohibited  by  the  proposed  safety  or 
security  zones. 

These  proposed  safety  and  security 
zones  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons:  the  proposed  zones 
implicate  relatively  small  portions  of 
the  waterway;  vessels  would  be  able  to 
transit  around  the  proposed  safety  and 
security  zones  at  all  times;  commercial 
vessels  visiting  Port  Newark/Port 
Elizabeth  and  the  Global  Marine 
Terminal  are  already  subject  to  control 
of  the  Vessel  Traffic  Service  and 
previously  established  safety  and 
security  zones  while  recreational  and 
fisfaing  vessels  are  unlikely  to  operate 
within  those  areas;  and  the  Captain  of 
the  Port  would  relax  the  enforcement  of 
the  200-yard  zones  aroimd  airport 
facilities  and  the  150-yard  zone  around 
the  NYPD  ammunition  depot  whenever 
he  determines  that  the  security 
environment  existing  within  the  port 
allows  him  to  do  so. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  we  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  govCTnmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  E.  Morton,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York  at  (718)  354-4012. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  ndt 
result  in  such  an  expendituire,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630.  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  apphcable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
ehminate  ambiguity,  and  reduce 
burden. 
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Protection 

We  have  analyzed  this  proposed  rule 
under  Executive;  Order  13045, 
Protection  of  CI  lildren  firom 
Environmental  Health  Risks  and  Safety 
Risks.  This  rula  is  not  an  economically 
significant  rulejand  would  not  create  an 
environmental  tisk  to  health  or  risk  to 
safety  that  migl  t  disproportionately 
affect  children. 

Indian  Tribal  C  overnments 


Co 
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This  proposep 
tribal  imp! 
Order  13175. 
Coordination 
Governments, 
a  substantial 
more  Indian 
between  the 
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Energy  Effects 

We  have  analyzed  this  proposed  rule 
imder  Executive  Order  13211,  Actions 
Concerning  Reg  ulations  That 
Significantly  A  feet  Energy  Supply, 

Use.  We  have 
it  is  not  a  "significant 

mder  that  order  because 
it  is  not  a  "sign  ficant  regulatory  action" 
under  Executiv  ;  Order  12866  and  is  not 

significant  adverse  effect 
on  the  supply.  (  istribution,  or  use  of 
energy.  The  Ad  ninistrator  of  the  Office 
of  Information  <  nd  Regulatory  Affairs 
has  not  designa  :ed  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Staten  lent  of  Energy  Effects 
under  Executiv ;  Order  13211. 

Environment 

We  have  con;  idered  the 
environmental  mpact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (3'f)(g),  of  Commandant 
Instruction  Ml(  475.10,  this  rule  is 
categorically  ejgcluded  from  further 


environmental 


iociimentation  because 


it  establishes  sajfety  and  secmity  zones. 


A  "Categorical 
Determination' 


Exclusion 

is  available  in  the 


docket  where  indicated  under 
ADDRESSES. 
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Harbors,  Marine 
(water),  Reporti  ng 
requirements. 
Waterways. 


in  33  CFR  Part  165 


safety,  Navigation 
and  recordkeeping 
Seciuity  measures. 


For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1.  6.04-6,  and  160.5;  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

2.  In  §  165.169,  revise  paragraphs 
(a)(7)  through  (a)(10)  and  add  paragraph 
(a)(ll)  to  read  as -follows: 

§  1 65. 1 69    Safety  and  Security  Zones :  New 
YorK  Marine  Inspection  Zone  and  Captain  of 
the  Port  Zone. 

(a)  *  *  * 

***** 

(7)  La  Guardia  Airport,  Bowery  and 
Flushing  Bays,  Queens,  NY.  (i)  Location: 
200-Yard  Zone.  All  waters  of  Bowery 
and  Flushing  Bays  within 
approximately  200  yards  of  La  Guardia 
Airport  bound  by  the  following  points: 
Onshore  at  Stein  way,  Queens  in 
approximate  position  40°46'32.1''  N, 
073°53'22.4''  W,  thence  to  40°46'52.8"  N, 
073°53'09.3"  W,  thence  to  40°46'54.8''  N, 
073°52'54.2''  W,  thence  to  40°46'59.3''  N, 
073°52'51.3''  W,  thence  to  40°47'11.8"  N, 
073°53'17.3''  W,  thence  to  40°47'13.0"  N, 
073°53'16.1''  W  on  Rikers  Island,  thence 
easterly  along  the  Rikers  Island 
shoreline  to  approximate  position 
40°47'12.9"  N,  073°52'17.9"  W,  thence  to 
40°47'16.7"  N,  073°52'09.2''  W,  thence  to 
40°47'36.1''  N,  073°51'52.5''  W,  thence  to 
40°47'35.1"  N,  073°51'50.5''  W,  thence  to 
40°47'15.9''  N,  073°52'06.4''  W,  thence  to 
40°47'14.5"  N,  073°52'03.1''  W,  thence  to 
40°47'10.6''  N,  073°52'06.7''  W,  thence  to 
40°47'01.9''  N,  073°52'02.q''  W,  thence  to 
40°46'50.4''  N,  073°52'08.1''  W,  thence  to 
40°46'26.8''  N,  073°51'18.5''  W,  thence  to 
40°45'57.2"  N,  073°51'01.8''  W,  thence  to 
40°45'51.2''  N,  073°50'59.6''  W,  thence^to 
40°45'49.5''  N,  073°51'07.2''  W,  thence  to 
40°45'58.8''  N,  073°51'13.2''  W.  thence  to 
40°46'02.3''  N,  073°51'20.1''  W,  thence  to 
40°45'48.4''  N,  073°51'37.0"  W.  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

(ii)  Location:  100-Yard  Zone.  All 
waters  of  Bowery  and  Flushing  Bays 
within  approximately  100  yards  of  La 
Guardia  Airport  bound  by  the  following 
points:  Onshore  at  Steinway,  Queens  in 
approximate  position  40°46'32.1''  N, 
073°53'22.4''  W,  thence  to  40°46'50.6''  N, 
073°53'07.3''  W,  thence  to  40°46'53.0''  N. 
073°52'50.9''  W,  thence  to  40°46'57.6''  N, 
073°52'47.9''  W,  thence  to  40°47'11.8''  N, 
073°53'17.3''  W,  thence  to  40°47'13.0''  N, 
073°53'16.1''  W  on  Rikers  Island,  thence 


easterly  along  the  Rikers  Island 
shoreline  to  approximate  position 
40°47'12.9"  N.  073°52'17.9''  W,  thence  to 
40°47'16.7"  N,  073°52'09.2''  W,  thence  to 
40°47'36.1''  N,  073°51'52.5"  W,  thence  to 
40°47'35.1''  N,  073°51'50.5"  W,  thence  to 
40°47'15.9''  N,  073°52'06.4"  W,  thence  to 
40°47'14.5''  N,  073°52'03.1''  W,  thence  to 
40°47'07.9''  N,  073°52'09.2"  W,  thence  to 
40''47'01.4''  N,  073°52'06.1''  W,  thence  to 
40°46'50.0''  N,  073°52'14.6''  W,  thence  to 
40°46'22.2''  N,  073°51'16.0"  W,  thence  to 
40°45'57.2''  N,  073°51'01.8"  W,  thence  to 
40°45'52.4''  N,  073°51'00.2''  W,  thence  to 
40°45'50.6''  N,  073°51'07.9"  W,  thence  to 
40°45'58.8''  N,  073°51'13.2"  W,  thence  to 
40°46'04.0"  N.  073°51'23.3"  W,  thence  to 
40°45'51.2''  N,  073°51'38.8"  W,  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

(iii)  Enforcement  period.  The  zones 
described  in  paragraph  (a)(7)  of  this 
section  will  be  effective  at  all  times. 
When  port  security  conditions  permit, 
the  Captain  of  the  Port  will  allow 
vessels  to  operate  within  that  portion  of 
the  waters  described  in  paragraph 
(a)(7)(i)  that  lies  outside  of  the  waters 
described  in  paragraph  (a)(7)(ii). 
Authorization  to  enter  the  waters  that 
lie  between  the  outer  boundaries  of  the 
zones  described  in  paragraphs  {a){7)(i) 
and  (a)(7)(ii)  will  be  communicated  by 
the  Captain  of  the  Port  to  the  public  by 
marine  broadcast,  or  local  notice  to 
mariners,  or  notice  posted  at  http:// 
wrww.harborops.com. 

(8)  John  F.  Kennedy  Airport,  Jamaica 
Bay,  Queens,  NY.  (i)  Location:  Bergen 
Basin.  All  waters  of  Bergen  Basin  north 
of40°39'26.4''N. 

(ii)  Location:  Thurston  Basin.  All 
waters  of  Thurston  Basin  north  of 
40°38'21.2"N. 

(iii)  Location:  200-Yard  Zone.  All 
waters  of  Jamaica  Bay  within 
approximately  200  yards  of  John  F. 
Kennedy  Airport  bound  by  the 
following  points:  Onshore  east  of  Bergen 
Basin,  Queens  in  approximate  position 
40°38'49.0''  N,  073°49'09.1''  W,  thence  to 
40''38'42.5"  N,  073°49'13.2"  W,  thence  to 
40°38'00.6"  N,  073°47'35.1"  W,  thence  to 
40°37'52.3''  N,  073°47'55.0''  W,  thence  to 
40°37'50.3''  N,  073°47'53.5''  W,  thence  to 
40°37'59.4''  N,  073°47'32.6''  W,  thence  to 
40°37'46.1"  N,  Q72°A7'07.2"  W,  thence  to 
40°37'19.5''  N,  073°47'30.4''  W,  thence  to 
40°37'05.5''  N,  073°47'03.0'  W,  thence  to 
40°37'34.7''  N,  073°46'40.6''  W,  thence  to 
40°37'20.5"  N,  073°46'23.5''  W,  thence  to 
40°37'05.7''  N,  073°46'34.9''  W,  thence  to 
40°36'54.8''  N,  073°46'26.7''  W,  thence  to 
40°37'14.1''  N,  073°46'10.8''  W,  thence  to 
40°37'36.9''  N,  073°45'52.8''  W,  thence  to 
40°38'00.8''  N,  073°44'54.9''  W,  thence  to 
40°38'05.1''  N,  073°45'00.3''  W,  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 
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(iv)  Location:  100-Yard  Zone.  AH 
waters  of  Jamaica  Bay  within 
approximately  100  yards  of  John  F. 
Kennedy  Airport  bound  by  the 
following  points:  Onshore  east  of  Bergen 
Basin,  Queens  in  approximate  position 
40°38'49.0''  N,  073°49'09.1''  W,  thence  to 
40°38'45.1"  N.  073°49'11.6''  W,  thence  to 
40°38'02.0''  N,  073°47'31.8"  W,  thence  to 
40°37'52.3''  N,  073''47'55.0''  W,  thence  to 
40°37'50.3"  N,  073°47'53.5"  W,  thence  to 
40°38'00.8"  N,  073°47'29.4"  W,  thence  to 
40°37'47.4"  N,  073°47'02.4''  W,  thence  to 
.  40°37'19.9''  N,  073°47'25.0"  W,  thence  to 
40°37'10.0"  N,  073°47'03.7''  W,  thence  to 
40°37'37.7"  N,  073°46'41.2"  W,  thence  to 
40'=37'22.6"  N,  073°46'21.9"  W,  thence  to 
40°37'05.7"  N,  073°46'34.9"  W,  thence  to 
40°36'54.8''  N,  073°46'26.7''  W,  thence  to 
40°37'14.1''  N,  073°46'10.8"  W,  thence  to 
40°37'40.0"  N,  073°45'55.6''  W,  thence  to 
40°38'02.8"  N,  073°44'57.5"  W.  thence  to 
40°38'05.1"  N,  073°45'00.3"  W,  (NAD 
1983)  thence  along  the  shoreline  to  the 
point  of  origin. 

(v)  Enforcement  period.  The  zones 
described  in  paragraphs  (a)(8)  of  this 
section  will  be  effective  at  all  times. 
When  port  security  conditions  permit, 
the  Captain  of  the  Port  will  allow 
vessels  to  operate  within  that  portion  of 
the  waters  described  in  paragraph 
(a){8)(iii)  that  lies  outside  of  the  waters 
described  in  paragraph  (a)(8)(iv). 
Authorization  to  enter  the  waters  that 
lie  between  the  outer  boundaries  of  the 
zones  described  in  paragraphs  (a)(8)(iii) 
and  (a)(8)(iv)  will  be  communicated  by 
the  Captain  of  the  Port  to  the  public  by 
marine  broadcast,  local  notice  to 
mariners,  or  notice  posted  at  http:// 
VMMwharborOps.com. 

(9)  NYPD  Amm  unition  Depot, 
Rodman  Neck,  Eastchester  Bay,  NY.  (i) 
Location:  150-Yard  Zone.  All  waters  of 
Eastchester  Bay  within  approximately 
1 50  yards  of  Rodman  Neck  bound  by  the 
following  points:  Onshore  in 
approximate  position  40°51'30.4''  N. 
073°48'14.9''  W,  thence  to  40°51'29.9''  N, 
073=48'20.7''  W.  thence  to  40°51'16.9"  N, 
073°48'22.5"  W,  thence  to  40°51'07.5"  N, 
073°48'18.7"  W.  thence  to  40°50'54.2''  N. 
073°48'11.1''  W,  thence  to  40°50'48.5"  N, 
073°48'04.6''  W.  thence  to  40^50'49.2''  N, 
073°47'56.5''  W,  thence  to  40°51'03.6"  N, 
073°47'47.3''  W,  thence  to  40°51'15.7''  N, 
073°47'46.8''  W,  thence  to  40°5l'23.5"  N, 
073°47'41.9''  W,  (NAD  1983)  thence 
southwesterly  along  the  shoreline  to  the 
point  of  origin. 

(ii)  Location:  100-Yard  Zone.  All 
waters  of  Eastchester  Bay  within 
approximately  100  yards  of  Rodman 
Neck  bound  by  the  following  points: 
Onshore  in  approximate  position 
40°51'30.4"  N,  073°48'14.9''  W,  thence  to 
40°51'30.1"  N,  073°48'19.0"  W,  thence.to 
40°51'16.8"  N,  073°48'20.5"  W,  thence  to 


40°51'07.9''  N,  073°48'16.8''  W.  thence  to 
40°50'54.9''  N,  073°48'09.0''  W,  thence  to 
40''50'49.7''  N,  073°48'03.6"  W,  thence  to 
40°50'50.1''  N,  07a°47'57.9''  W,  thence  to 
40°51'04.6"  N,  073°47'48.9''  W,  thence  to 
40°51'15.9''  N,  073'=47'48.4''  W,  thence  to 
40°51'23.5"  N,  073°47'41.9"  W,  (NAD 
1983)  thence  southwesterly  along  the 
shoreline  to  the  point  of  origin. 

(iii)  Enforcement  period.  The  zones 
described  in  paragraph  (a)(9)  of  this 
section  will  be  effective  at  all  times. 
When  port  security  conditions  permit, 
the  Captain  of  the  Port  will  allow 
vessels  to  operate  within  that  portion  of 
the  waters  described  in  paragraph 
(a)(9)(i)  that  lies  outside  of  the  waters 
described  in  paragraph  (a)(9)(ii). 
Authorization  to  enter  the  waters  that 
lie  between  the  outer  boundaries  of  the 
zones  described  in  paragraphs  (a)(9)(i) 
and  (a)(9)(ii)  will  be  communicated  by 
the  Captain  of  the  Port  to  the  public  by 
marine  broadcast,  local  notice  to 
mariners,  or  notice  posted  at  http:// 
www.harborops.com. 

(10)  Port  Newark/Port  Elizabeth. 
Newark  Bay,  NJ.  All  waters  of  Newark 
Bay  bound  by  the  following  points: 
40°41'49.9"  N,  074°07'32.2''  W,  thence  to 
40°41'46.5''  N,  074'=07'20.4"  W.  thence  to 
40°41'10.7"  N,  074°O7'45.9"  W,  thence  to 
40°40'54.3''  N,  074°07'55.7"  W,  thence  to 
40^40'36.2''  N,  074°08'03.8"  W,  thence  to 
40°40'29.1"  N,  074°08'06.3"  W,  thence  to 
40*40'21.9"  N,  074°08'10.0"  W,  thence  to 
40°39'27.9''  N,  074°08'43.6"  W,  thence  to 
40°39'21.5''  N.  074'=08'50.1"  W,  thence  to 
40°39'21.5''  N,  074°09'54.3''  W,  (NAD 
1983)  thence  northerly  along  the 
shoreline  to  the  point  of  origin. 

(11)  Global  Marine  Terminal,  Upper 
New  York  Bay.  All  waters  of  Upper  New 
York  Bay  between  the  Global  Marine 
and  Military  Ocean  Terminals,  west  of 
the  New  Jersey  Pierhead  Channel. 

*        *        *        *        * 

Dated:  July  14,  2003'.    ^ 
C.E.  Bone, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  New  York. 

[FR  Doc.  03-20023  Filed  8-6-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Reconsidered  Finding  for 
an  Amended  Petition  To  List  the 
Westslope  Cutthroat  Trout  as 
Threatened  Throughout  Its  Range 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  petition  finding. 

SUMMARY:  We,  the  Fish  and  Wildlife 
Service  (Service),  announce  our 
reconsidered  12-month  finding  for  an 
amended  petition  to  list  the  westslope 
cutthroat  trout  (WCT)  (Oncorhync/ius 
clarki  lewisi)  as  a  threatened  species 
throughout  its  range  in  the  United 
States,  pursuant  to  a  Court  order  and  the 
Endangered  Species  Act  (Act)  of  1973. 
as  amended.  After  a  thorough  review  of 
all  available  scientific  and  commercial 
information,  we  find  that  listing  the 
WCT  as  either  threatened  or  endangered 
is  not  warranted  at  this  time.  Also 
pursuant  to  the  Court  order,  we  assert 
our  scientifically-based  conclusion 
about  the  extent  to  which  it  is 
appropriate  to  include  "hybrid"  WCT 
populations  and  populations  of 
unknown  genetic  characteristics  in  the 
taxonomic  group  that  we  considered  for 
listing. 

DATES:  The  finding  announced  in  this 
document  was  made  on  August  1,  2003. 
ADDRESSES:  Data,  information, 
comments,  or  questions  regarding  this 
document  should  be  sent  to  the  Chief, 
Branch  of  Native  Fishes  Management. 
U.S.  Fish  and  Wildlife  Service,  Montana 
Fish  and  Wildlife  Management 
Assistance  Office.  4052  Bridger  Canyon 
Road,  Bozeman,  Montana  59715.  The 
complete  administrative  file  for  this 
finding  is  available  for  inspection,  by  . 
appointment  and  during  normal 
business  hours,  at  the  above  address. 
The  new  petition  finding,  the  status 
update  report  for  WCT.  the  amended 
petition  and  its  bibliography,  our  initial 
status  review  document  and  petition 
finding,  related  Federal  Register 
notices,  the  Court  Order  and  ludgement 
and  Memorandum  Opinion,  and  other 
pertinent  information,  may  be  obtained 
at  our  Internet  Web  site:  http:// 
mountain-prairie.fws.gov/endsppffish/ 
wet/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  R.  Kaeding,  by  e-mail 

(Lynn  Kaeding^ fws.gov)  or  telephone 

(406-582-0717). 

SUPPLEMENTARY  INFORMATION: 


Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended 
'  (16  U.S.C.  1531  et  seq.).  requires  that 
within  90  days  of  receipt  of  the  petition, 
to  the  maximum  extent  practicable,  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
commercial  information  indicating  that 
the  requested  action  may  be  warranted. 
The  term  "species"  includes  any 
subspecies  of  fish  or  wildlife  or  plants. 
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distribution  of  WCT  also  includes 
disjunct  areas  draining  the  east  slope  of 
the  Cascade  Mountains  in  Washington 
(Methow  River  and  Lake  Chelan 
drainages,  and  perhaps  the  Wenatchee 
and  Entiat  River  drainages),  the  John 
Day  River  drainage  in  northeastern 
Oregon,  and  the  headwaters  of  the 
Kootenai  River  and  several  other 
disjunct  regions  in  British  Columbia. 
East  of  the  Continental  Divide,  the 
historic  distribution  of  WCT  is  believed 
to  include  the  headwaters  of  the  South 
Saskatchewan  River  drainage  (United 
States  and  Canada);  the  entire  Missouri 
River  drainage  upstream  from  Fort 
Benton,  Montana,  and  extending  into 
northwest  Wyoming;  and  the 
headwaters  of  the  Judith,  Milk,  and 
Marias  Rivers,  which  join  the  Missoiui 
River  downstream  from  Fort  Benton. 

Previous  Federal  Actions 

On  July  2,  1997,  we  notified  the 
petitioners  that  our  Final  Listing 
Priority  Guidance,  published  in  the 
December  5,  1996,  Federal  Register  (61 
FR  64425),  designated  the  processing  of 
new  listing  petitions  as  being  of  lower 
priority  than  were  the  completion  of 
emergency  listings  and  processing  of 
pending  proposed  listings.  A  backlog  of 
listing  actions,  as  well  as  personnel  and 
budget  restrictions  in  our  Region  6 
(Mountain-Prairie  Region),  which  had 
been  assigned  primary  responsibility  for 
the  WCT  petition,  prevented  our  staff 
from  working  on  a  90-day  finding  for 
the  petition. 

On  January  25,  1998,  the  petitioners 
submitted  an  amended  petition  to  list 
the  WCT  as  threatened  throughout  its 
range  and  designate  critical  habitat  for 
the  subspecies.  The  amended  petition 
contained  additional  new  information 
in  support  of  the  requested  action. 
Consequently,  we  treated  the  amended 
petition  as  a  new  petition. 

On  June  10,  1998.  we  published  a 
notice  (63  FR  31691)  of  a  90-day  finding 
that  the  amended  WCT  petition 
provided  substantial  information 
indicating  that  the  requested  action  may 
be  warranted  and  immediately  began  a 
comprehensive  status  review  for  WCT. 
In  the  notice,  we  asked  for  data, 
information,  technical  critiques, 
comments,  and  questions  relevant  to  the 
amended  petition. 

In  response  to  that  notice,  we  received 
information  on  WCT  from  State  fish  and 
wildlife  agencies,  the  U.S.  Forest 
Service,  National  Park  Service,  tribal 
governments,  and  private  corporations, 
as  well  as  private  citizens, 
organizations,  and  other  entities.  That 
information,  subsequently  compiled  in  a 
comprehensive  status  review  document 
(U.S.  Fish  and  Wildlife  Service  1999), 


indicated  that  WCT  then  occiured  in 
about  4,275  tributaries  or  stream  reaches 
that  collectively  encompassed  more 
than  37,015  kilometers  (km)  (23,000 
miles  (mil)  of  stream  habitat.  Those 
WCT  were  distributed  among  12  major 
drainages  and  62  component  watersheds 
in  the  Columbia,  Missouri,  and 
Saskatchewan  River  basins.  In  addition, 
WCT  were  determined  to  natiually 
occur  in  6  lakes  totaling  about  72,843 
hectares  (ha)  (180,000  acres  [ac])  in 
Idaho  and  Washington  and  in  at  least  20 
lakes  totaling  2,164  ha  (5,347  ac)  in 
Glacier  National  Park  in  Montana.  That 
status  review  also  revealed  that  most  of 
the  habitat  for  extant  WCT  was  on  lands 
administered  by  Federal  agencies, 
particularly  the  U.S.  Forest  Service. 
Moreover,  most  of  the  strongholds  for 
WCT  were  within  roadless  or 
wilderness  areas  or  national  parks,  all  of 
which  afforded  considerable  protection 
to  WCT.  Finally,  the  status  review 
indicated  that  there  were  numerous 
Federal  and  State  regulatory 
mechanisms  that  protected  WCT  and 
their  habitats  throughout  the  subspecies' 
range. 

On  April  14,  2000,  we  published  a 
notice  (65  FR  20120)  of  our  finding  that 
the  WCT  is  not  likely  to  become  either 
a  threatened  or  an  endangered  species 
within  the  foreseeable  future.  We  also 
found  that,  although  the  abundance  of 
the  WCT  subspecies  had  been  reduced 
from  historic  levels  and  its  extant 
populations  faced  threats  in  several 
areas  of  the  historic  range,  the 
magnitude  and  imminence  of  those 
threats  were  small  when  considered  in 
the  context  of  the  overall  status  and 
widespread  distribution  of  the  WCT 
subspecies.  Therefore,  we  concluded 
that  listing  the  WCT  as  either  a 
threatened  or  an  endangered  species 
under  the  Act  was  not  warranted  at  that 
time. 

On  October  23,  2000,  plaintiffs  filed, 
in  the  U.S.  District  Court  for  the  District 
of  Columbia,  a  suit  alleging  four  claims. 
They  alleged  that  our  consideration  of 
existing  regulatory  mechanisms  was 
arbitrary.  Plaintiffs  further  claimed  that  . 
our  consideration  of  hybridization  as  a 
threat  to  WCT  was  arbitrary  because, 
while  identifying  hybridization  as  a 
threat  to  WCT,  we  relied  on  a  draft 
Intercross  policy  (61  FR  4710)  to 
include  hybridized  WCT  in  the  WCT 
subspecies  that  we  considered  for  listing 
under  the  Act.  Their  third  claim  averred 
that  we  arbitrarily  considered  the 
threats  to  WCT  posed  by  the  geographic 
isolation  of  some  WCT  populations  and 
the  loss  of  some  WCT  life-history  forms. 
Finally,  plaintiffs  claimed  that  we  failed 
to  account  for  the  threat  of  whirling 
disease  and  other  important  factors,  and 
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that  our  decision  to  not  list  the  WCT  as 
threatened  was  arbitrary  and  capricious. 
In  the  subsequent  oral  argiunent  before 
the  Court,  plaintiffs  conceded  that  their 
strongest  argument,  and  the  one  from 
which  their  other  concerns  stenuned, 
was  that  we  included  hybridized  fish  in 
the  WCT  subspecies  considered  for 
listing  under  the  Act,  while  also 
recognizing  hybridization  as  a  threat  to 
the  subspecies.  The  hybridization  threat 
to  WCT  is  posed  by  certain  nonnative 
fishes  that  management  agencies  and 
other  entities  stocked  into  streams  and 
lakes  in  many  regions  of  the  historic 
range  of  WCT,  beginning  more  than  100 
years  ago.  Subsequently,  those 
nonnative  fishes  or  their  hybrid 
descendants  became  self-sustaining 
populations  and  remain  as  such  today. 

On  March  31,  2002,  the  U.S.  District 
Court  for  the  District  of  Columbia  found 
that  our  listing  determination  for  WCT 
did  not  reflect  a  reasoned  assessment  of 
the  Act's  statutory  listing  factors  on  the 
basis  of  the  best  available  science.  The 
Court  remanded  the  listing  decision  to 
us  with  the  order  that  we  reconsider 
whether  to  list  the  WCT  as  a  threatened 
species,  and  that  in  so  doing  we 
evaluate  the  threat  of  hybridization  as  it 
bears  on  the  Act's  statutory  listing 
factors.  Specifically,  the  Court  ordered 
us  to  determine:  (1)  The  current 
distribution  of  WCT,  taking  into  account 
« the  prevalence  of  hybridization;  (2) 
whether  the  WCT  population  (i.e., 
subspecies,  as  used  in  the  present 
document)  is  an  endangered  or  a 
threatened  species  because  of 
hybridization;  and  (3)  whether  existing 
regulatory  mechanisms  are  adequate  to 
address  the  threats  posed  by 
hybridizing,  nonnative  fishes. 

The  Court  also  pointed  out  that  the 
draft  Intercross  policy  (61  FR  4710; 
February  7, 1996)  in  no  way  indicates 
what  degree  of  hybridization  would 
threaten  WCT,  or  that  the  existing  levels 
of  hybridization  do  not  presently 
threaten  WCT.  Fiulhermore,  the  Court 
directed  the  Service  to  present  a 
scientifically-based  conclusion  about 
the  extent  to  which  it  is  appropriate  to 
include  hybrid  WCT  stocks  (i.e., 
populations,  as  used  in  the  present 
dociunent)  and  populations  of  unknown 
genetic  characteristics  in  the  WCT 
subspecies  considered  for  listing. 

On  September  3,  2002,  we  announced 
(67  FR  56257)  initiation  of  a  new  status 
review  for  the  WCT  and  solicited 
comments  from  all  interested  parties 
regarding  the  present-day  status  of  this 
fish.  We  were  particularly  interested  in 
receiving  data,  information,  technical 
critiques,  and  relevant  comments  that 
would  help  us  to  address  the  issues  that 
had  been  raised  by  the  Court. 


Diu-ing  the  subsequent  comment 
period,  we  received  written  requests  for 
an  extension  of  that  period  from  the  fish 
and  wildlife  agencies  of  the  States  of 
Washington,  Oregon,  Idaho,  and 
Montana,  as  well  as  the  Kalispel  Tribe 
of  Indians  and  the  Eeuthjustice  Legal 
Foimdation.  In  their  letters,  those 
entities  indicated  that  they  were 
assembling  or  awaiting  important 
information  relevant  to  the  status  of 
WCT  and  that  those  entities  wanted  to 
make  such  information  available  to  us 
for  use  in  the  new  status  review. 
Accordingly,  on  December  18,  2002,  we 
announced  (67  FR  77466)  that  the 
comment  period  was  reopened  until 
February  15,  2003. 

F(5r  the  purposes  of  this  listing 
determination,  "WCT  subspecies"  refers 
explicitly  to  all  populations  cf  WCT 
within  the  international  boundaries  of 
the  United  States,  although  populations 
of  WCT  also  occur  in  Canada.  As  part 
of  this  listing  determination,  the  WCT 
subspecies  many  be  found  to  consist  of 
DPSs,  as  described  in  a  subsequent 
section  of  this  finding. 

The  Value  of  Hybrid  Westslope 
Cutthroat  Trout  in  Listing 
Determinations 

As  described  in  the  preceding  section, 
the  U.S.  District  Court  for  the  District  of 
Columbia  ruled  that  the  Service  must 
provide  a  scientifically-based 
conclusion  about  the  extent  to  which  it 
is  appropriate  to  include  "hybrid  WCT 
stocks"  and  "stocks  of  unknown  genetic 
characteristics"  in  the  WCT  subspecies 
considered  for  listing.  We  herewith 
respond  to  the  Court. 

In  the  past,  natural  hybridization 
between  congeneric  or  closely-related 
species  of  fish  was  thought  to  be  rare. 
However,  during  the  first  half  of  the 
20th  Century,  Professor  Carl  Hubbs  and 
his  associates  demonstrated  that  natiu'al 
hybridization  between  morphologically 
distinct  species,  particularly  for 
temperate- zone  freshwater  fishes  in 
North  America,  was  common  in  areas 
where  the  geographic  ranges  of  those 
species  overlap  (Hubbs  1955).  Such 
natural  hybridization  may  be  especially 
common  among  centrarchid  (basses  and 
sunfishes)  and  cyprinid  (minnows) 
fishes  in  the  central  United  States 
(Avise  and  Saunders  1984;  Dowhng  and 
Secor  1997). 

Many  investigators  have  subsequently 
demonstrated  that  several  extant  species 
of  fish  most  likely  originated  from  the 
interbreeding  of  two  or  more  ancestral 
or  extant  species  (Meagher  and  Dowling 
1991;  DeMarais  et  al.  1992;  Gerber  et  al. 
2001).  Indeed,  natural  hybridization 
between  taxonomically  distinct  species 
has  long  been  recognized  as  an 


important  evolutionary  mechanism  for 
the  origin  of  new  species  of  plants 
(Rieseberg  1997).  Conversely,  natxu-al 
hybridization  has  only  recently  been 
recognized  as  an  important  evolutionary 
mechanism  for  the  origin  of  new  species 
of  animals  (Dowling  and  Secor  1997). 
Natural  hybridization  is  now 
acknowledged  as  an  important 
evolutionary  mechanism  that:  (a) 
Creates  new  genotypic  diversity,  (b)  can 
lead  to  new,  adaptive  phenotypes,  and 
(c)  can  yield  new  species  (Arnold  1997). 

Hybridization  also  can  result  in  the 
extinction  of  populations  and  species 
(Rhymer  and  Simberloff  1996).  Indeed, 
hybridization  resulting  frtim 
anthropogenic  factors  is  considered  a 
threat  to  many  species  of  fish  (Campton 
1987;  Verspoor  and  Hammar  1991; 
Lear>'  et  al.  1995;  Childs  et  al.  1996: 
Echelle  and  Echelle  1997).  In  particular, 
the  extensive  stocking  of  rainbow  trout 
(O.  mykiss)  outside  their  native 
geographic  range  has  resulted  in 
appreciable  hybridization  with  other 
species  of  trout  (Bartley  and  Gall  1991; 
Behnke  1992,  2002;  Dowling  and  Childs 
1992;  Carmichael  et  al.  1993).  This 
interbreeding  also  has  occiured  for  WCT 
where  natural  hybridization  with 
introduced  rainbow  trout  and 
Yellowstone  cutthroat  trout  (O.  c. 
bouvieri;  YCT)  is  considered  a  threat  to 
the  WCT  subspecies  (see  subsequent 
section,  Hybridization  with  Nonnative 
Fishes). 

Hybridization  also  can  result  in  the 
genetic  introgression  of  genes  from  one 
species  into  populations  of  another 
species  if  Fl  (i.e.,  the  first  filial 
generation)  and  F2  hybrids  are  fertile 
and  can  interbreed,  or  backcross,  with 
individuals  of  a  parental  species.  For 
example,  first-generation  hybrids 
between  WCT  and  rainbow  trout  appear 
to  be  fully  fertile  (Ferguson  et  al.  1985), 
and  levels  of  genetic  introgression  or 
"admixture"  vary  widely  (<1  to  >50 
percent)  among  natural  populations  of 
WCT  (e.g.,  Weigel  et  al.  2002).  In  this 
context,  admixture  refers  to  the 
percentage  of  a  population's  gene  pool 
derived  from  rainbow  trout  genes  (or 
alleles)  versus  WCT  trout  genes.  In  these, 
latter  situations,  the  Service  must 
determine  which  populations  represent 
WCT,  and  the  genetic  resources  of  WCT,  ,. 
under  the  Act  and  which  populations 
threaten  the  continued  existence  of  the 
WCT  subspecies. 

The  purpose  of  the  Act  is  to  conserve 
threatened  and  endangered  "species" 
and  the  ecosystems  on  which  those 
species  depend.  The  definition  of 
"species"  imder  the  Act  includes  any 
taxonomic  species  or  subspecies,  and 
"distinct  population  segments"  of 
vertebrate  species.  The  issue  here  for 
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Campton  and  Utter  (1985)  used 
allozymes  (proteins)  to  first  document 
the  incidence  of  natural  hybridization 
between  naturally  sympatric 
populations  of  coastal  cutthroat  trout 
(O.  c.  clarki)  and  rainbow  trout/ 
steelhead  (O.  mykiss),  although  earlier 
morphological  descriptions  had 
suggested  such  interbreeding  was 
occurring  (DeWitt  1954;  Hartman  and 
Gill  1968).  The  sensitivity  of  the 
molecular  genetic  data  simply  provided 
compelling  evidence  that  interbreeding 
was  indeed  occurring. 

In  general,  molecular  genetic  methods 
are  capable  of  detecting  extremely  small 
amounts  of  genetic  introgression  (e.g., 
<1  percent)  undetectable  by  other 
methods  (Weigel  et  al.  2002;  see  also 
Fig.  2  of  Kanda  et  al.  2002).  For 
example,  a  large  number  of  situations 
exist  in  the  scientific  literature  where 
the  mitochondrial  DNA  (mtDNA)  from 
one  species  appears  to  have  introgressed 
via  hybridization  into  the  nuclear 
genetic  background  of  a  closely  related 
species  (e.g.,  Ferris  et  al.  1983; 
Bernatchez  et  al.  1995;  Glemet  et  al. 
1998;  Wilson  and  Bernatchez  1998; 
Redenbach  and  Taylor  2002).  This 
ability  to  detect  very  low  levels  of 
introgression  raises  fundamental 
questions  regarding  the  criteria  by 
which  introgressed  populations,  and 
individuals  in  those  populations, 
should  be  included  with,  or  excluded 
from,  their  parental  or  morphological 
species.  In  the  mtDNA  situations  cited 
above,  the  scientific  community 
considers  the  'introgressed"  individuals 
to  be  legitimate  members  of  their 
morphological  species  despite  the 
presence  of  mtDNA  from  another 
species.  Similarly,  individuals  of  a 
particular  "species"  may  possess 
nuclear  genes  from  another  taxon 
detectable  only  by  molecular  genetic 
methods,  yet  those  individuals  may  still 
conform  morphologically,  behaviorally, 
and  ecologically  to  the  scientific 
taxonomic  description  of  the  parental  or 
native  species  (e.g.,  Busack  and  Gall 
1981;  Weigel  e(  a/.  2002). 

Previous  Service  positions  regarding 
hybridization,  based  upon 
interpretations  in  a  series  of  opinions  by 
the  U.S.  Department  of  the  Interior, 
Office  of  the  Solicitor,  generally 
precluded  conservation  efforts  under 
the  authorities  of  the  Act  for  progeny,  or 
their  descendants,  produced  by  matings 
between  taxonomic  species  or 
subspecies  (O'Brien  and  Mayr  1991). 
However,  advances  in  biological 
understanding  of  natural  hybridization 
(e.g..  Arnold  1997)  prompted 
withdrawal  of  those  opinions.  The 
reasons  for  that  action  were  summarized 
in  two  sentences  in  the  withdrawal 


memorandum  (Memorandiun  from 
Assistant  Solicitor  for  Fish  and  Wildlife, 
U.S.  Department  of  the  Interior,  to 
Director,  U.S.  Fish  and  Wildlife  Service, 
dated  December  14,  1990):  "New 
scientific  information  concerning 
genetic  infrogression  has  convinced  us 
that  the  rigid  standards  set  out  in  those 
previous  opinions  should  be  revisited. 
In  our  view,  the  issue  of  "hybrids"  is 
more  properly  a  biological  issue  than  a 
legal  one."  ; 

Our  increasing  understanding  of  the 
wide  range  of  possible  outcomes 
resulting  from  exchanges  of  genetic 
material  between  taxonomically  distinct 
species,  and  between  entities  within 
taxonomic  species  that  also  can  be  listed 
under  the  Act  [i.e.,  subspecies,  DPSs), 
requires  the  Service  to  address  these 
situations  on  a  case-by-case  basis.  In 
some  cases,  introgressive  hybridization 
may  be  considered  a  natural 
evolutionary  process  reflecting  active 
speciation  or  simple  gene  exchange 
between  naturally  sympatric  species.  In 
other  cases,  hybridization  may  be 
threatening  the  continued  existence  of  a 
taxon  due  to  anthropogenic  factors  or 
natural  environmental  events.  In  many 
cases,  introgressed  populations  may 
contain  unique  or  appreciable  portions 
of  the  genetic  resources  of  an  imperiled 
or  listed  species.  For  example, 
populations  with  genes  from  another 
taxon  at  very  low  frequencies  may  still 
express  important  behavioral,  life- 
history,  or  ecological  adaptations  of  the 
indigenous  population  or  species  within 
a  particular  geographic  area. 
Consequently,  the  Service  plans  to 
carefully  evaluate  the  long-term 
conservation  implications  for  each 
taxon  separately  on  a  case-by-case  basis 
where  introgressive  hybridization  may 
have  occurred.  The  Service  shall 
perform  these  evaluations  objectively 
based  on  the  best  scientific  and 
commercial  information  available 
consistent  with  the  intent  and  purpose 
of  the  Act. 

For  example,  the  Service  may 
recognize  that  small  amoimts  of  genetic 
introgression  do  not  disqualify 
individuals  or  populations  from 
"species  membership"  or  the  Act's 
protections  if  those  individuals  or 
populations  conform  to  the  scientific 
taxonomic  description  of  that  species.  A 
natural  population  of  a  particular 
species  that  possesses  genes  from 
another  taxon  at  low  frequency,  yet 
retains  the  distinguishing 
morphological,  behavioral,  and 
ecological  characters  of  the  native 
species,  may  remain  very  valuable  to  the 
overall  conservation  and  survival  of  that 
species.  , 
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The  Service  also  recognizes  special 
cases  where  all  individuals  of  a 
"species"  are  considered  hybrids.  For 
example,  the  Service  recognizes  that 
deliberate  hybridization  may  be 
necessary  in  extreme  cases  to  prevent 
extinction  of  the  genetic  resources 
associated  with  a  highly  endangered 
species,  as  was  the  case  for  the  Florida 
panther  {Felis  concolor  coryi)  (Hedrick 
1995).  Similarly,  the  Service  continues 
to  protect  red  wolves  [Canis  mfus) 
under  the  Act  despite  ongoing 
controversies  regarding  their  possible 
hybrid  origin  (Nowak  and  Federoff 
1998).  In  both  of  those  cases,  extending 
the  Act's  jiu°isdictions  and  protections 
to  "hybrids"  may  contribute  to  the  ■ 
conservation  of  the  genetic  resources  of 
those  taxa,  consistent  with  the  intent 
and  purpose  of  the  Act. 

A  potential  dichotomy  thus  exists 
under  the  Act  between:  (a)  The  need  to 
protect  the  genetic  resources  of  a  species 
in  which  introgression  has  occurred  and 
(b)  the  need  to  minimize  or  eliminate 
the  threat  of  hybridization  posed  by 
another  taxon.  Implementing  actions 
under  the  Act  that  distinguish  between 
these  two  alternatives  is  difficidt  when 
imperiled  species  are  involved  because 
a  large  niunber  of  populations  may  have 
experienced  small  amounts  of  genetic 
introgression  from  another  taxon.  These 
decisions  are  further  complicated  for 
WCT  because  the  native  geographic 
ranges  of  WCT  and  rainbow  (redband) 
trout  overlap  in  portions  of  the 
Columbia  River  drainage.  For  example, 
as  noted  by  Howell  and  Spniell  (2003), 
"It  is  apparent  that  WSCT  [WCT]  x  RB 
[rainbow  trout]  hybridization  can  be 
extensive  in  areas,  such  as  the  John  Day 
[River]  subbasin,  where  both  taxa  are 
native  and  there  have  been  little  to  no 
introductions  of  hatchery  RB." 

For  the  piupose  of  providing 
conservation  guidelines,  Allendorf  et  al. 
(2001)  have  suggested  that  hybridization 
be  categorized  as  either  anthropogenic 
or  "natiu-al."  They  further  suggest  that 
"hybrid"  populations  or  taxa  resulting 
from  natural  causes  would  be  eligible 
for  conservation  protection,  whereas 
genetically  introgressed  individuals  or 
populations  resulting  from 
anthropogenic  causes  would  generally 
not  be  protected  urdess  "hybrids"  were 
the  last  remaining  genetic 
representatives  of  a  hybridized  species 
(their  "Type  6"  hybridization).  Such 
criteria  may  be  useful  for  prioritizing 
management  options  for  populations  or 
species  that  are  not  eligible  for  listing 
under  the  Act.  However,  the  issue  for 
species  under  potential  jurisdiction  of 
the  Act  is  the  extent  to  which 
hybridization  poses  a  threat  to  the 
continued  existence  of  the  "species" 


regardless  of  whether  the  cause  is 
anthropogenic  or  "natural."  Both 
natural  evolutionary  processes, 
including  catastrophic  environmental 
events  (e.g.,  floods,  earthquakes),  and 
anthropogenic  factors  can  lead  to 
secondary  contact  and  hybridization 
between  species.  Also,  distinguishing 
between  anthropogenic  and  natural 
causes  of  hybridization,  particularly  for 
species  with  naturally  overlapping 
geographic  ranges,  may  he  extremely 
difficult  (e.g.,  Campton  and  Utter  1985; 
Young  et  al.  2001;  Baker  et  al.  2002).  A 
complicating  issue  in  these 
determinations  is  the  degree  to  which 
"natural"  hybridization  may  have 
compromised  the  identity  of  a  distinct 
species  prior  to  anthropogenic 
influences  (e.g.,  Weigel  et  al.  2002).  The 
principal  issues  here  under  the  Act  are 
the  threats  and  potential  outcomes  of 
hybridization,  including  other  potential 
risks  associated  with  the  five  statutory 
listing  factors  (e.g.,  habitat  loss,  disease), 
and  not  necessarily  the  mechanistic 
causes  (natured  or  anthropogenic)  of 
those  threats.  In  this  context,  the  Act 
does  not  distinguish  between  natiu'al 
and  "maiunade"  factors  that  may 
threaten  the  continued  existence  of  a 
species  (section  4(a)(1)). 

Several  studies  have  demonsfrated 
that  natural  populations,  and  individual 
fish,  conforming  morphologically  to  the 
scientific  taxonomic  description  of  WCT 
may  contain  genes  derived  from 
rainbow  trout  or  YCT  as  the  result  of  a 
past  hybridization  event  (Leary  et  al. 
1984;  Marnell  et  al.  1987;  Forbes  and 
Allendorf  1991a,  b;  Leary  et  al.  1996; 
Weigel  al.  2002,  2003).  For  example, 
Leary  et  al.  (1984)  reported  that  an 
introgressed  population  of  WCT,  with 
an  estimated  20  percent  of  its  nuclear 
genes  derived  from  rainbow  trout,  was 
indistinguishable  morphologically  from 
nonintrogressed  WCT  populations.  A 
subsequent  study  revealed  a  strong, 
positive  correlation  between  percent 
rainbow  trout  genes  in  natural 
populations  of  WCT  and  the  percent  of 
individuals  without  basibranchial  teeth 
in  those  populations  (Table  1  in  Leary 
et  al.  1996).  Indeed,  based  on  this  latter 
study,  the  percent  of  individuals 
without  basibranchial  teeth  appears  to 
be  a  fafrly  accurate  predictor  of  the 
percent  rainbow  trout  genes  in  natural 
populations  where  WCT  are  native. 
However,  this  correlation  collapses  in 
nonintrogressed  populations  of  WCT 
where  up  to  18  percent  of  the 
individuals  may  not  have  any 
basibranchial  teeth  (Leary  et  al.  1996). 

Weigel  et  al.  (2002)  recently 
conducted  the  most  extensive  study  to 
date  comparing  variation  in 
morphological  characters  to  levels  of 


genetic  introgression  in  natural 
populations  of  WCT.  In  that  study, 
Weigel  et  al.  (2002)  compared  variation 
in  morphological  characters  to  nuclear 
DNA  genotypes  at  16  dominant  marker 
loci  (Spruell  et  al.  1999,  2001)  in     . 
random  samples  of  20  trout  from  each 
of  100  sites  in  the  Clearwater  and 
Lochsa  River  drainages  in  Idaho.  In  that 
study,  the  presence  of  at  least  1  rainbow 
trout  DNA  marker  among  the  20 
individuals  tested  at  a  particular  site 
was  accepted  as  evidence  that  genetic 
introgression  had  occurred  in  the  native 
WCT  population  inhabiting  that  site. 
According  to  the  authors,  their  DNA 
methods  and  sample  sizes  (n  =  20) 
allowed  them  to  achieve  95  percent 
confidence  (probability)  of  detecting 
genetic  introgression  in  WCT 
populations  with  as  little  as  1  percent 
rainbow  (or  redband)  trout  genes. 
However,  because  those  authors  used 
"dominant"  genetic  markers,  they  could 
not  distinguish  heterozygotes  from 
homozygotes,  thus  precluding 
calculations  of  allele  frequencies  and 
true  estimation  of  admixture 
proportions  (i.e.,  percent  rainbow  trout 
genes)  in  each  sample  or  population 
evaluated. 

Despite  those  limitations,  three  main 
results  pertinent  to  this  status  review 
can  be  gleaned  from  the  paper  by  Weigel 
et  al.  (2002):  (1)  The  percent  of  fish  at 
each  sample  site  with  at  least  1  rainbow 
trout  marker  was  bimodally  distributed 
among  the  100  sample  sites  examined 
(see  Figiu-e  2  in  Weigel  et  al.  2002); 
approximately  62  percent  of  the  sites 
yielded  population  samples  where  zero 
to  30  percent  of  the  fish  showed 
evidence  of  introgression,  while 
approximately  36  percent  of  the  sample 
sites  had  50  to  100  percent  of  the 
individuals  showing  evidence  of 
introgression.  (2)  Variation  in  the  mean 
values  of  four  morphological  characters 
among  natural  populations  of  WCT  (i.e., 
the  presence  or  absence  of  red  or  orange 
slash  marks,  the  number  of 
basibranchial  teeth,  the  shape  of 
individual  spots  on  the  body,  and  the 
ratio  of  head  length  to  total  body  length) 
was  correlated  with  the  amount  of 
rainbow  trout  genetic  introgression  in 
those  populations.  (3)  By  employing  a 
dichotomous  morphology  key,  field 
observers  attained  93  percent  accuracy 
in  morphologically  detecting  genetic 
introgression  in  natural  populations  of 
WCT  where  50  percent  or  more  of  the 
fish  in  those  populations  had  at  least 
one  rainbow  trout  DNA  n^arker; 
however,  those  same  observers  were 
unable  to  accurately  distinguish  WCT 
popidations  with  no  DNA  evidence  of 
introgression  from  populations  with  low 
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levels  of  intrc  gression  where  less  than 
50  percent  of  [he  individuals  expressed 
at  least  one  ra  inbow  trout  DNA  marker. 
Given  the  stal  istical  power  of  the 
authors'  methods  and  their  use  of 
dominant  gen  etic  markers,  we  conclude 
that  rainbow  rout  genes  constituted  less 
than  25  percept  of  the  genes  in  those 
latter  WCT  papulations  where  less  than 
50  percent  of  the  individuals  expressed 
a  rainbow  tro  it  DNA  marker. 
-  In  a  recent  inpublished  report  to  the 
Service,  Allei  dorf  et  al.  (2003)  reviewed 
results  from  t  leir  laboratory  regarding 
the  threshold  levels  of  rainbow  trout  or 
YCT  genetic  i utrogression  (i.e., 
threshold  per  :ent  genetic  admixtiue) 
detectable  by  morphological  criteria  [see 
also  Leary  et  i  il.  1984;  Mamell  et  al. 
1987;  Leary  e  al.  1996).  Allendorf  et  al. 
(2003)  presen  ted  data  indicating  that 
introgressed  [lopulations  of  WCT  with 
less  than  20  percent  of  their  genes 
derived  from  mother  taxon  are 
morphologies  lly  indistinguishable  from 
nonintrogress  ed  populations  with  zero 
percent  genet  c  admixture.  They  also 
presented  dat  i  indicating  that 
introgression  exceeding  50  percent  non- 
WCT  genes  ir  natural  populations  of 
WCT  would  r  lost  likely  be  detectable  by 
morphologies  1  methods. 

Therefore,  1  lased  on  the  best  scientific 
and  commerc  ial  data  available,  we 
conclude  thai  natural  populations  of 
WCT  may  hai  e  a  genetic  ancestry 
derived  by  as  much  as  20  percent  from 
rainbow  trout  or  YCT  when  fish  in  those 
populations  express  a  range  of 
morphological  variation  that  conforms 
to  the  scientiic  taxonomic  description 
of  WCT.  In  ot  ler  words,  a  natural 
population  of  WCT  with  less  than  20 
percent  of  its  genes  derived  from 
rainbow  trout  or  YCT  is,  most  likely, 
morphologies  lly  indistinguishable  from 
nonintrogress  ed  populations  of  WCT 
with  no  hybrid  ancestry. 

As  noted  pieviously,  on  March  31, 
2002,  the  U.S  District  Court  for  the 
District  of  Columbia  found  that  our 
listing  detem^ination  for  WCT  did  not 
reflect  a  reasc  ned  assessment  of  the 
Act's  statutor  r  listing  factors  on  the 
basis  of  the  b(  st  available  science.  The 
Court  remanded  the  listing  decision  to 
us  with  specipc  instructions  to  evaluate 
the  threat  of  hybridization  as  it  bears  on 
the  Act's  statitory  listing  factors  and  the 
statits  of  the  WCT  subspecies.  The  Court 
also  ruled  that  inclusion  of  introgressed 
populations  qr  "hybrid  stock"  (Coiirt's 
term)  as  part  of  the  WCT  subspecies  in 
our  status  review,  based  on  the  visually 
based,  professional  opinions  of  field 
biologists  familiar  with  the  subspecies, 
"was  arbitrary  and  capricious."  During 
the  Court  pro  :eedings,  we  noted  that  the 
Act  does  not  -equire  "100  percent 


genetic  purity"  and  the  plaintiffs  agreed 
with  this  proposition,  noting  that  they 
were  not  insisting  on  genetic  purity.  The 
Court,  in  effect,  concurred.  "Genetic 
purity"  irnot  a  condition  for  including 
populations  or  individual  fish  with  the 
WCT  subspecies  under  the  Act,  but  the 
conditions  for  including  potential 
"hybrid  stock"  with  WCT  may  not  be 
arbitrary  and  capricious. 

In  reconciling  the  dichotomy  between 
hybridization  as  a  threat  and  the 
potential  inclusion  of  "hybrid  stock" 
with  WCT  under  the  Act,  one  must 
make  a  clear  distinction  between  the 
action  (hybridization)  and  the  outcome 
of  that  action  (hybrid  stock).  Therefore, 
we  must  define  these  terms  more 
precisely.  Consequently,  in  response  to 
the  Court  order  and  for  the  piupose  of 
this  new  status  review  for  WCT,  we 
define  "hybridization"  as  the  direct 
interbreeding  between  two  individuals- 
that  conform  morphologically  to 
different  species  or  subspecies, 
including  the  interbreeding  between 
individuals  conforming  morphologically 
to  WCT  and  individuals  not  conforming 
morphologically  to  WCT.  We  further 
define  "hybrid  stock"  (Court's  term),  or 
introgressed  population,  as  a  group  of 
potentially  interbreeding  individuals 
with  a  genetic  ancestry  derived  from 
two  or  more  extant  species  or 
subspecies.  Under  these  definitions, 
"hybridization"  may  represent  a 
"natural  or  manmade  factor  affecting  the 
continued  existence"  of  the  WCT 
subspecies.  Similarly,  introgressed 
populations  composed  of  individuals 
not  conforming  morphologically  to  the 
scientific  taxonomic  description  of  WCT 
may  be  a  potential  hybridization  threat 
to  the  continued  existence  of  the  WCT 
subspecies. 

Conversely,  in  accordance  with  the 
above  definition  of  hybridization,  we  do 
not  consider  populations  or  individual 
fish  conforming  morphologically  to  the 
scientific  taxonomic  description  of  WCT 
to  be  a  hybridization  threat  to  the  WCT 
subspecies.  Although  such  individuals 
may  have  genes  from  another  taxon  at 
low  frequency,  we  are  not  aware  of  any 
information  to  suggest  that  such 
individuals  express  behavioral, 
ecological,  or  life-history  characteristics 
differently  than  do  WCT  native  to  the 
particular  geographic  area.  Without 
such  changes,  we  expect  the  frequency 
of  genes  from  the  other  taxon  to  remain 
low  in  the  population.  Therefore,  we  do 
not  consider  such  populations  as 
contributing  to  the  threat  of 
hybridization  to  the  WCT  subspecies. 

Therefore,  in  accordance  with  the 
Court's  order,  we  provide  our 
scientifically-based  conclusion  about 
the  extent  to  which  it  is  appropriate  to 


include  hybrid  or  genetically 
introgressed  WCT  populations,  and 
popiUations  of  imknown  genetic 
characteristics,  in  the.WCT  subspecies 
considered  for  listing.  These  criteria  are 
specific  to  this  listing  determination  for 
WCT  imder  the  Act  and  may  not  be 
applicable  to  other  species  or  taxa.- 

"To  determine  which  natiu-al 
populations  we  should  consider  as  WCT 
under  the  Act,  we  used  the  best 
scientific  data  available  (as  described 
previously)  to  establish  three  principal 
criteria:  (1)  The  population  under 
consideration  must  first  exist  within  the 
recognized,  native  geographic  range  of 
WCT  (Behnke  1992;  Shepard  et  al. 
2003).  The  population  must  then  satisfy 
one  of  the  following  two  additional 
criteria  to  be  considered  WCT  under  the 
Act;  (2)  If  all  measured  individuals  in 
the  population  have  morphological 
characters  that  are  all  within  the 
scientific,  taxonomically-recognized 
ranges  of  those  characters  for  3ie  WCT 
subspecies,  then  the  population  shall  be 
considered  WCT;  or  (3)  if  not  all  of  the 
measiu-ed  individuals  have 
morphological  characters  that  are  within 
the  scientific,  taxonomically-recognized 
ranges  of  those  characters  for  the  WCT 
subspecies,  then  additional  evidence  of 
reproductive  discreteness  between 
individuals  that  conform 
morphologically  to  the  WCT  subspecies 
and  individuals  that  do  not  conform 
morphologically  to  the  subspecies  will 
be  examined.  If  the  two  forms  are 
considered  reproductively  discrete  (e.g., 
natvirally  sympatric  populations  of 
native  redband  trout  and  WCT  that  may 
only  occasionally  interbreed),  then  we 
shall  consider  the  population  under 
consideration  to  be  WCT  under  the  Act. 
In  making  these  latter  determinations, 
we  will  consider  the  following 
additional  information:  (a)  Whether 
rainbow  (redband)  trout  are  native  to  the 
geographic  area  under  consideration;  (b) 
the  percent  of  measiured  individuals  that 
do  not  conform  morphologically  to  the 
taxonomic  scientific  description  of 
WCT,  including  their  range  of 
morphological  variation  (e.g.,  a  single 
anomalous  individual  reflecting  a 
congenital  abnormality  would  not 
disqualify  the  population  irom 
inclusion);  (c)  the  results  of  genetic  tests 
that  would  indicate  reproductive 
discreteness  between  the  two  forms;  and 
(d)  any  other  additional  information  that 
would  assist  with  these  determinations 
(e.g.,  information  on  the  locations  and 
timing  of  spavtming  for  each  of  the  two 
forms). 

Hence,  our  principal  criterion  for 
including  potentially  introgressed 
populations,  and  populations  of 
unknown  genetic  characteristics,  with 
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the  WCT  subspecies  under  the  Act  is 
whether  fish  in  those  populations 
conform  morphologically  to  the 
scientific  taxonomic  description  of  the 
WCT  subspecies.  As  noted  previously, 
natural  populations  conforming 
morphologically  to  the  scientific 
taxonomic  description  of  WCT  are 
presiuned  to  express  the  behavioral, 
ecological,  and  life-history 
characteristics  of  WCT  native  to  the 
geographic  areas  where  those 
populations  occiur. 

The  Service  acknowledges  that 
molecular  genetic  data  also  can  be  very 
useful  for  guiding  these  decisions 
regarding  inclusion  or  exclusion  of 
particular  populations  from  the  WCT 
subspecies  under  the  Act.  For  example, 
on  the  basis  of  data  described 
previously  in  this  section,  oiu  general 
conclusion  is  that  natural  populations 
conforming  morphologically  to  the 
scientific  taxonomic  description  of  WCT 
may  have  up  to  20  percent  of  their  genes 
derived  from  rainbow  trout  or  YCT. 
Consequently,  for  populations  for  which 
molecular  genetic  data  may  be  the  only 
data  available,  populations  with  less 
than  20  percent  introgression  will  be 
considered  WCT  imder  the  Act,  whereas 
populations  with  more  than  20  percent 
introgression  will  generally  be  excluded 
from  the  WCT  subspecies.  However, 
such  decisions  involving  possible 
inclusion  or  exclusion  will  need  to 
consider  other  potentially  important 
characteristics  of  the  populations, 
including  the  ecological  setting, 
geographic  extent  of  the  introgression 
across  the  population's  range,  and 
whether  rainbow  (or  redband)  trout  are 
naturally  sympatric  with  WCT  in  the 
particular  region  under  consideration. 

The  Service  shall  evaluate  natural 
populations  for  which  no  morphological 
or  genetic  data  exist  on  a  case-by-case 
basis  considering  their  geographic 
relationship  to  natiu-al  populations  for 
which  such  data  do  exist  and  any  other 
available  information  pertinent  to  those 
evaluations  (e.g.,  ecological  setting, 
degree  of  geographic  isolation,  and 
historical  stocking  records  of  nonnative 
trout  species). 

The  species  criteria  described  above 
are  consistent  with  the  best  scientific 
and  commercial  data  available  because 
they  are  based  on:  (a)  The  criteria  by 
which  taxonomic  species  of  fish  are 
recognized  scientifically,  and  (b)  the 
biological  relationship  between  those 
taxonomic  criteria  and  levels  of  genetic 
introgression  detected  by  molecular 
genetic  methods  in  natural  populations 
of  WCT.  Those  criteria  exclude  from  the 
WCT  subspecies  considered  for  listing 
genetically  introgressed  populations  and 
individual  fish  that  do  not  conform 


morphologically  to  the  scientific 
taxonomic  description  of  the 
subspecies. 

These  criteria  are  further  justified  for 
this  subspecies  because:  (a)  There  are  no 
generally  applicable  standards  for  the 
extent  of  hybridization  considered 
acceptable  under  the  Act;  (b)  decisions 
regarding  status  of  WCT  under  the  Act 
must  be  made  for  the  entire  subspecies 
and  its  component  populations  (see 
Distinct  Population  Segments  section); 

(c)  in  most  cases,  the  taxonomic 
classification  of  extant  WCT  has  been 
based  on  the  pattern  of  spots  on  the 
fish's  body  and  the  professional 
evaluations  and  experiences  of  fishery 
biologists  who  examined  the  fish  in  the 
field  (see  also  Marnell  et  al.  1987);  and 

(d)  spotting  pattern  was  chief  among  the 
morphological  characteristics  diagnostic 
of  the  type  specimens  of  WCT. 

Our  approach  further  acknowledges 
that  a  significant  proportion  of  the 
genetic  resources  associated  with  WCT 
throughout  its  native  geographic  range 
may  be  represented  by  populations  with 
low-frequency  genes  from  other  taxa 
(e.g.,  rainbow  trout)  detectable  only  by 
molecular  genetic  methods.  Such 
populations,  if  they  conform 
morphologically  to  the  scientific 
taxonomic  description  of  WCT,  are 
considered  part  of  the  WCT  subspecies 
imder  the  Act.  As  noted  previously, 
individual  fish  or  populations 
conforming  to  the  scientific  taxonomic 
description  of  WCT  shall  not  be 
considered  a  threat  to  the  continued 
existence  of  the  subspecies. 

Conversely,  we  will  consider 
genetically  introgressed  populations  not 
classified  as  WCT  as  potential 
hybridization  threats  to  the  WCT 
subspecies.  By  definition,  these  latter 
populations  do  not  conform 
morphologically  to  the  scientific 
taxonomic  description  of  WCT,  or — in 
the  absence  of  morphological  data — we 
would  expect  them  to  not  conform 
morphologically  to  WCT  based  on  the 
level  of  introgression  detected  by  a 
molecular  genetic  test  or  other  available 
information. 

As  a  result,  the  Service  must 
determine  which  natural  populations 
represent  potential  hybridization 
"threats"  to  the  future  existence  of  the 
WCT  subspecies  and  which  populations 
represent  potential  genetic  resources  of 
the  subspecies  itself.  The  criteria  we  use 
to  make  such  decisions  must  not  only  be 
consistent  with  previous  Service  rulings 
dealing  with  "hybrids"  under  the  Act, 
but  decisions  resulting  from  those 
criteria  also  must  be  consistent  with  the 
intent  and  ptu-pose  of  the  Act  itself.  The 
Service  has  concluded  that,  in  such 
situations,  the  intent  and  purpose  of  the 


Act  is  to  be  inclusionary,  not 
exclusionary.  Consequently,  any  natural 
population  conforming  to  the  scientific 
taxonomic  description  of  WCT,  as 
conditioned  by  the  criteria  stated 
previously,  will  be  considered  WCT 
under  the  Act.  The  Service  also  has 
concluded  that  alternative  approaches 
would  either  be  arbitrary  and  capricious 
(e.g.,  >90  percent  genetic  "purity" 
required  for  inclusion)  or  inconsistent 
with  the  intent  and  purpose  of  the  Act 
(e.g.,  100  percent  genetic  "purity" 
required  for  inclusion).  For  example,  the 
best  scientific  and  commercial  data 
available  indicate  that  WCT  populations 
with  1  percent  to  20  percent  of  thefr 
genes  derived  from  another  taxon  are 
indistinguishable  morphologically  from 
nonintrogressed  populations  of  WCT. 
Hence,  establishing  a  threshold  of  "90 
percent  genetic  purity"  would  be 
arbitrary  and  capricious  because  no 
scientific  or  commercial  data  exist  to 
support  that  threshold  based  on  the 
morphological  criteria  by  which  species 
are  described  taxonomically.  In  contrast, 
the  "80  percent  genetic  threshold" 
described  previously  is  based  on  the 
best  scientific  and  commercial  data 
available,  although,  as  we  have 
described,  that  threshold  is  not  the 
principal  criterion  by  which 
populations  are  included  or  excluded 
from  the  WCT  subspecies.  Similarly,  as 
noted  previously,  the  Solicitor's  Office 
for  Department  of  the  Interior 
overturned  (withdrew) — in  December 
1990 — the  Service's  old  "hybrid  policy" 
which  precluded  federal  protections  to 
hybrid  offspring  or  their  descendants 
under  the  Act  (O'Brien  and  Mayr  1991). 
Moreover,  the  coiul  in  the  present  WCT 
case  ruled  that  "100  percent  genetic 
purity"  is  not  a  condition  for  including 
populations  or  individual  fish  with  the 
WCT  subspecies  under  the  Act. 

Our  criteria  for  including  potentially 
introgressed  populations  of  WCT  with 
the  WCT  subspecies  considered  for 
listing  under  the  Act  also  are  consistent 
with  a  recent  Position  Paper  developed 
by  the  fish  and  wildlife  agencies  of  the 
intermountain  western  States  (Utah 
Division  of  Wildlife  Resources  2000). 
That  document  identifies,  for  all 
subspecies  of  inland  cutthroat  trout, 
three  tiers  of  natural  populations  for 
prioritizing  conservation  and 
management  options  under  the  States' 
fish  and  wildlife  management 
authorities:  (1)  Core  conservation 
populations  composed  of  >99  percent 
cutthroat  trout  genes;  (2)  conservation 
populations  that  generally  "have  less 
than  10  percent  introgression,  but  (in 
which]  introgression  may  extend  to  a 
greater  amount  depending  upon 
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minimum  of  four  or  five  codominantly- 
expressed,  diagnostic  loci  are  usually 
required  to  attain  sufficient  statistical 
power  in  evsduations  of  introgressive 
hybridization  (Fig.  2  in  Campton  1990; 
Figure  1  in  Epifanio  and  Phillip  1997; 
Figure  2  in  Kanda  ef  al.  2002).  Under 
these  conditions,  percent  introgression 
(P)  in  a  population  can  be  calculated  as 
P  =  (Na/2LN)  X  100,  where  L  =  the 
number  of  diagnostic,  codominantly 
expressed  loci  that  distinguish  the  two 
taxa  or  species,  N  =  the  number  of 
individual  fish  in  a  random  sample  of 
individuals  from  the  population,  and  Na 
=  the  number  of  alleles  from  another 
taxon  observed  at  the  diagnostic  loci  in 
the  sample  of  individuals.  This 
estimator  is  equally  applicable  to 
allozyme  and  microsatellite  nDNA 
markers  and  is  identical  to  the  statistic 
proposed  by  the  State  fish  and  wildlife 
agencies  (Utah  Division  of  Wildlife 
Resources  2000).  Consequently,  this 
estimator  provides  a  standardized 
approach  for  evaluating  genetic 
introgression  in  natural  populations. 
Evaluations  of  introgression  based  on 
dominant  markers  (Weigel  et  al.  2002) 
should  computationally  convert  the 
observed  data  [e.g.,  percent  of 
individuals  with  one  or  more  rainbow 
trout  alleles)  into  estimates  of  percent 
introgression  on  the  basis  of  explicitly 
stated  assumptions  [e.g.,  that  a  single, 
random-mating  population  was 
sampled).  If  one  or  more  codominantly 
expressed  loci  are  not  diagnostic 
between  species,  then  the  statistical 
methods  of  least  squares  or  maximum 
likelihood  can  be  used  to  estimate 
admixture  proportions  in  introgressed 
populations  (Campton  1987;  Bertorelle 
and  Excoffier  1998). 

Further  support  for  the  morphological 
and  genetic  criteria  developed  by  the 
Service  and  the  State  fish  and  wildlife 
agencies  for  classifying  natural 
populations  as  WCT  comes  from  field 
observations  of  the  effects  of  natural  and 
artificial  selection  in  genetically 
introgressed  populations  of  other  taxa. 
Gerber  et  al.  (2001)  note  that  natural 
selection  may  act  to  retain  the 
morphological  phenotypes  of  native 
species  despite  introgressive 
hybridization  resulting  from  secondary 
contact  of  a  colonizing,  congeneric 
species.  Busack  and  Gall  (1981)  note  a 
similar  outcome  resulting  from  artificial 
selection  [i.e.,  selective  removal  of 
"hybrid-looking"  individuals)  for  the 
Paiute  cutthroat  trout  [O.  c.  seleniris) 
phenotype  within  introgressed 
populations  of  this  latter  subspecies. 
Those  results  suggest  the  lack  of  a 
genetic  correlation  between 
morphological  phenotypes  [i.e.,  the 


genes  affecting  those  phenotypes)  and 
molecular  genetic  markers  used  to 
detect  introgression  in  natural 
populations.  In  other  words,  molecular 
genetic  markers  [e.g.,  microsatellite 
DNA  alleles,  DNA  fingerprint  patterns) 
provide  very  sensitive  methods  for 
evaluating  ancestral  or  pedigree 
relationships  among  populations, 
species,  or  individuals  independent  of 
the  genes  affecting  morphology  and 
other  species-specific  characters. 

We  now  perform  our  new  status 
review  for  WCT  based  on  the  described 
criteria  for  including  potentially 
introgressed  populations  and 
populations  of  unknown  genetic 
characteristics  with  the  WCT  subspecies 
considered  for  possible  listing  imder  the 
Act. 

New  Status  Review 

Background 

In  response  to  our  September  3  and 
December  18,  2002,  Federal  Register 
notices,  we  received  comments  and 
information  on  WCT  from  several  State 
fish  and  wildlife  agencies,  the  U.S. 
Forest  Service,  private  citizens  and 
organizations,  and  other  entities.  Among 
the  materials  that  we  received,  the  most 
important  was  a  status  update  report  for 
WCT,  a  comprehensive  document  ^ 

(Shepard  et  al.  2003)  prepared  by  the 
fish  and  wildlife  agencies  of  the  States 
of  Idaho,  Montana,  Oregon  and 
Washington,  and  the  U.S.  Forest 
Service. 

The  WCT  status  update  report 
(Shepard  ef  al.  2003)  and  the 
comprehensive  database  that  is  the 
report's  basis,  presented  to  us  the  best 
scientific  and  commercial  information 
available  that  describes  the  present-day 
rangewide  status  of  WCT  in  the  United 
States.  To  compile  that  important 
information,  112  professional  fishery 
biologists  from  12  State,  Federal,  and 
Tribal  agencies  and  private  firms  met  at 
9  workshops  held  across  the  range  of 
WCT  in  fall  2002.  Those  fishery 
biologists  had  a  combined  1,818  years  of 
professional  experience,  63  percent  of 
which  involved  work  with  WCT  or 
other  subspecies  of  cutthroat  trout.  At 
the  workshops,  the  biologists  submitted 
essential  information  on  the  WCT  in 
their  particular  geographic  areas  of 
professional  responsibility  or  expertise, 
according  to  standardized  protocols. 
Presentation  of  information  directly 
applicable  to  addressing  the  issues 
raised  by  the  Court,  as  well  as  other 
concerns  that  we  consider  when  making 
listing  determinations  under  the  Act, 
was  central  to  those  protocols. 

In  conducting  the  new  status  review 
for  WCT  in  the  United  States  described 
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in  the  present  document,  we  considered 
our  initial  review  (U.S.  Fish  and 
Wildlife  Service  1999)  to  be  the 
foundational  compendium  of 
information  on  the  present-day  status  of 
WCT.  In  turn,  the  more-recent  WCT 
status  update  report  (Shepard  et  al. 
2003),  as  well  as  the  other  materials  that 
we  received  or  otherwise  obtained  while 
conducting  the  new  review,  clarified 
and  improved  oui  understanding  of  the 
present-day  status  of  WCT  and  also 
helped  us  to  address  the  important 
issues  that  had  been  raised  by  the  Court. 
While  describing  our  findings  in  the 
present  document,  we  will  often 
compare  the  recently  received 
information  for  WCT  to  that  found 
during  our  initial  status  review. 

Findings  of  the  New  Status  Review 

Distinct  Population  Segments 

The  Service  and  the  National  Marine 
Fisheries  Service  have  adopted  criteria 
(61  FR  4722;  February  7,  1996)  for 
designation  of  DPSs  for  vertebrate 
organisms,  such  as  WCT,  under  the  Act. 
To  constitute  a  DPS,  a  population  or 
group  of  populations  must  be:  (1) 
Discrete  [i.e.,  spatially,  ecologically,  or 
behaviorally  separated  from  other 
populations  of  the  taxonomic  group 
[i.e.,  taxon]):  (2)  significant  (e.g., 
ecologically  imique  for  the  taxon, 
extirpation  would  produce  a  significant 
gap  in  the  taxon's  range,  the  only 
surviving  native  population  of  the 
-taxon,  or  substantial  genetic  divergence 
occurs  between  the  population  and 
other  populations  of  the  taxon);  and  (3) 
the  population  segment's  conservation 
status  must  meet  the  Act's  standards  for 
listing. 

In  our  initial  status  review,  we  found 
no  morphological,  physiological,  or 
ecological  data  for  WCT  that  indicated 
unique  adaptations  of  Individual  WCT 
populations  or  groups  of  populations 
that  inhabit  discrete  areas  within  the 
subspecies'  historic  range.  Although  the 
disjunct  WCT  populations  in 
Washington  and  Oregon,  as  well  as  the 
populations  in  Montana's  upper 
Missouri  River  basin,  met  the  first 
criterion  for  DPS  designation  [i.e., 
discreteness),  scientific  evidence  in 
support  of  the  second  criterion 
(significance)  was  absent  or  insufficient 
to  conclude  that  any  of  those 
populations  represented  a  DPS  (U.S. 
Fish  and  Wildlife  Service  1999). 

Extant  WCT  show  a  remarkably  large 
amount  of  genetic  variation  at  the 
molecular  level,  both  within  and  among 
WCT  populations  across  the  subspecies' 
historic  range  (Allendorf  and  Leary 
1988;  Leary  et  al.  1997).  Leary  et  al. 
(1997)  foimd  that  65  percent  of  the  total 


measured  genetic  variation  in  the  WCT 
genome  is  within  WCT  populations,  34 
percent  is  among  the  populations 
themselves,  and  about  1  percent  is 
between  the  aggregates  of  populations  in 
the  Columbia  and  Missouri  River  basins. 
Those  authors  also  found  that  there  can 
be  genetic  differences  among  WCT 
populations  that  are  separated  by  short 
geographic  distances.  In  the  context  of 
DPS  designation,  those  differences 
suggest  reproductive  isolation  among 
populations  that  may  be  indicative  of 
"discreteness."  Nevertheless,  because  of 
the  large  amount  of  genetic  variation  in 
the  WCT  subspecies,  the  occurrence  of 
a  WCT  population  with  molecular 
genetic  characteristics  that  differ 
statistically  (with  adequate  sample 
sizes)  from  those  of  other  WCT 
populations  is  often  sufficient  to  meet 
the  discreteness  criterion  but  not 
sufficient  to  meet  the  significance 
criterion  indicative  of  unique 
morphological,  behavioral, 
physiological,  or  ecological  attributes. 

Recently,  the  Northwest 
Environmental  Defense  Center  (2002) 
argued  that  the  WCT  populations  in 
Oregon's  John  Day  River  drainage 
merited  listing  as  a  DPS;  however,  the 
Northwest  Environmental  Defense 
Center  provided  no  supportive, 
empirical  evidence  for  that  contention 
and  only  speculated  as  to  why  those 
populations  may  be  significant  in  the 
context  of  DPS  designation.  Congress 
has  made  clear  that  DPSs  should  be 
used  "sparingly"  in  the  context  of  the 
Act  [see  Senate  Report  151,  96th 
Congress,  1st  Session).  While 
conducting  the  new  status  review  for 
WCT,  we  found  no  compelling  evidence 
for  recognizing  DPSs  of  WCT.  Instead, 
for  purposes  of  the  new  status  review, 
we  recognize  WCT  as  a  single  taxon  in 
the  contiguous  United  States. 

Disjunct  Westslope  Cutthroat  Trout 
Populations  in  Washington 

In  addition  to  the  historic  range  of 
WCT  previously  described  [see 
Background),  Behnke  (1992)  speculated 
that  the  WCT  is  native  to  the  Wenatchee 
and  Entiat  River  drainages  in 
Washington.  Because  Behnke's 
conclusion  was  largely  speculative,  we 
did  not  consider  those  two  drainages  as 
being  within  the  historic  range  of  WCT 
in  our  initial  status  review  (U.S.  Fish 
and  Wildlife  Service  1999).  Similarly, 
those  drainages  were  not  included  in 
the  WCT  status  update  report  (Shepard 
et  al.  2003)  because  the  Washington 
Department  of  Fish  and- Wildlife  did  not 
consider  those  drainages  to  be  within 
the  historic  range  of  WCT. 

Because  of  the  extensive 
introductions  of  hatchery-produced 


WCT  (and  the  probable  human  transport 
and  stocking  of  native  WCT  into  waters 
outside  the  subspecies'  historic  range) 
during  the  20th  Centur>',  WCT 
populations  are  more  numerous  and 
widely  distributed  in  Washington  today 
than  prior  to  European  settlement  (U.S. 
Fish  and  Wildfife  Service  1999).  Those 
populations  now  occur  in  over  493 
streams  and  311  lakes  in  Washington 
(Fuller  2002).  Similarly,  some  WCT 
populations  have  been  intentionally 
established  in  Oregon's  John  Day  River 
drainage  (Unterwegner  2002).  However, 
as  was  done  during  oui  initial  status 
review  (U.S.  Fish  and  Wildlife  Service 
1999),  our  decision  whether  or  not  to 
recommend  listing  the  WCT  as  a 
threatened  or  an  endangered  species,  as 
described  in  the  present  document,  will 
be  based  entirely  on  WCT  that  presently 
occur  within  the  formally  recognized 
historic  range  of  the  subspecies  (Behnke  . 
1992),  as  modified  by  Shepard  et  al. 
(2003)  in  their  status  update  report. 

Recent  data  from  ongoing  studies 
suggest  that  native  WCT  populations  do 
occur  in  the  Yakima,  Entiat.  and 
Wenatchee  River  drainages  of 
Washington  (Trotter  ef  al.  1999,  2001; 
Howell  and  Spruell  2003).  In  assessing 
the  origins  of  the  cutthroat  trout  they 
collected  from  selected  streams  in  those 
drainages.  Trotter  ef  al.  (1999,  2001) 
assumed  that  the  absence  of  a  written 
stocking  record  for  WCT,  particularly  in 
the  studied  streams  where  those  fish  are 
now  present,  was  evidence  that  WCT 
are  native  to  those  areas.  However,  as 
pointed  out  by  Howell  and  Spruell 
(2003),  who  are  presently  conducting  a 
similar  study  of  the  WCT  in  those 
drainages  as  well  as  in  Oregon's  John 
Day  River  drainage,  the  historic  stocking 
records  of  management  agencies  in 
Washington  and  Oregon  are  incomplete 
and  have  "large  gaps."  Moreover,  as 
Trotter  ef  al.  (2001)  indicate,  during  the 
20th  century  it  was  common  for  the 
representatives  of  many  Federal,  State, 
and  county  agencies,  and  even  private 
citizens,  to  stock  hatchery-produced 
fish.  Those  fish  were  often  readily 
obtained  from  nearby  fish  hatcheries, 
whose  managers  took  advantage  of  the 
willingness  of  citizens  to  haul  hatchery 
fish  to  remote  areas  by  whatever  means. 
Moreover,  angler  conservationists  often 
moved  fish  from  established 
populations  to  nearby  ostensibly 
fishless  streams. 

Howell  and  Spruell  (2003)  concluded 
that  WCT  in  the  Yakima,  Wenatchee, 
Entiat,  and  Methow  River  drainages  of 
Washington  are  probably  native  WCT 
because  populations  from  each  of  those 
drainages  possessed  some  genetic 
characteristics  [i.e.,  allozyme  alleles) 
that  were  absent  from  those  of  the  Twin 
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historic  and  present-day 


range-wide  c  istributions  of  WCT  was 
provided  in  i  he  status  update  report 
(Shepard  et  el.  2003).  That  information 
indicated  Wl  ]T  historically  occupied 
about  90,928  km  (56,500  mi)  of  stream 
in  the  Unitec  States  and  now  occupy 
about  33,500  (59  percent)  of  those . 
stream  miles  About  33,000  (58  percent) 
of  the  histori  cally  occupied  stream 
miles  were  in  Montana,  19,000  (34 
percent)  in  laaho.  1,000  (2  percent)  in 
Oregon,  3,000  (5  percent)  in 
Washington,  and  161  km  (100  mi)  (<1 
percent)  in  V  Wyoming  (i.e.,  Yellowstone 
National  Par  t).  Shepard  et  al.  (2003) 
also  concluded  that  several  river 
drainages,  including  the  Milk 
Headwaters,  Upper  Milk,  Willow, 
Bullwhacker  Dog,  Box  Elder,  and  the 
Upper,  Midc  le,  and  Lower  Musselshell 
in  the  Missouri  River  basin,  the 
Hangman  Ri  ^er  watershed  in  the 
Spokane  Riv  3r  drainage,  and  the  North 
John  Day  Ri\  er  drainage  in  Oregon, 
were  outside  the  historic  range  of  WCT. 
On  the  basis  of  the  less  definitive 


information  available  prior  to  the  WCT 
status  update  report,  preceding 
assessments  (e.g.,  U.S.  Fish  and  Wildlife 
Service  1999)  had  treated  the  streams  in 
those  drainages,  except  Hangman  River, 
as  historic  WCT  habitat.  Today,  WCT 
occupy  over  28,968  km  (18,000  mi)  of 
stream  in  Idaho  (95  percent  of  historic 
range  in  Idaho),  about  20,922  km 
(13,000  mi)  in  Montana  (39  percent  of 
historic  range  in  Montana),  about  402 
km  (250  mi)  in  Oregon  (21  percent  of 
historic  range  in  Oregon),  and  about 
3,219  km  (2,000  mi)  of  stream  in 
Washington  (66  percent  of  historic  range 
in  Washington).  In  our  initial  status 
review  (U.S.  Fish  and  Wildlife  Service 
1999),  we  reported  that  WCT  occupied 
about  37,015  km  (23,000  mi)  of  stream 
in  the  United  States. 

Information  provided  in  the  WCT 
status  update  report  (Table  9  of  Shepard 
et  al.  2003)  also  indicated  that 
laboratory-based  genetic  testing  has 
been  performed  on  samples  of  WCT 
collected  from  locations  representative 
of  about  6,100  (18  percent)  of  the 
occupied  stream  miles  and  that 
nonintrogressed  (j.e.,  showing  no 
evidence  of  introgressive  hybridization) 
WCT  are  known  to  inhabit  about  3,500 
of  those  stream  miles  (57  percent  of 
tested  stream  miles;  10  percent  of 
occupied  miles).  An  additional  1,669 
km  (1,037  mi)  of  stream  contained  a 
mixture  of  individual  WCT  that  were 
either  nonintrogressed  or  introgressed. 
Finally,  based  on  the  absence  of 
nonnative,  potentially  hybridizing  fish 
species,  we  conclude  WCT  inhabiting 
an  additional  14,645  km  (9,100  mi)  of 
stream,  for  which  genetic  testing  of  the 
WCT  therein  has  not  yet  been  performed 
(Table  9  of  Shepard  et  al.  2003),  are 
most  likely  not  introgressed  (see 
preceding  section  on  the  Value  of 
Hybrid  Westslope  Cutthroat  Trout  in 
Listing  Determinations).  Thus, 
nonintrogressed  WCT  are  known  to 
inhabit  5,633  km  (3,500  mi)  of  stream 
and  probably  inhabit  as  many  as  20,278 
km  (12,600  mi)  of  stream  in  which  no 
potentially  hybridizing  fishes  occur.  In 
our  initial  status  review  (U.S.  Fish  and 
Wildhfe  Service  1999),  we  reported  that: 
(1)  WCT  occupied  about  37.015  km 
(23,000  mi)  of  stream;  (2)  data  on  the 
genetic  characteristics  of  WCT  were 
limited  and  available  mainly  for 
Montana;  and  (3)  nonintrogressed  WCT 
were  known  to  occupy  4,237  km  (2,633 
mi)  of  stream. 

The  WCT  status  update  report 
(Shepard  et  al.  2003)  grouped  most  of  • 
the  WCT  in  the  occupied  miles  of 
stream  into  563  separate  "conservation" 
populations.  Those  conservation 
populations  collectively  occupied 
39,349  km  (24,450  mi)  of  stream  or  72 


percent  of  the  occupied  habitat;  WCT  in 
the  remaining  28  percent  of  occupied 
habitat  did  not  satisfy  the  criteria  of 
"conservation"  populations  and  are 
thus  being  managed  as  "sport  fish" 
populations,  as  described  previously 
(Utah  Division  of  Wildlife  Resources 
2000).  Individual  conservation 
populations  ranged  in  geographic  extent 
from  small,  nonintrogressed,  isolated 
populations  (i.e.,  isolets)  to  large 
metapopulations  that  included 
numerous  populations  and 
encompassed  hundreds  of  stream  miles. 
According  to  Shepard  et  al.  (2003),  457 
(81.2  percent)  of  Uie  563  WCT 
conservation  populations  were  isolets 
that  were  often  restricted  to  headwater 
areas  and  represented  11.5  percent  of 
the  total  occupied  stream  miles.  Most  of 
the  occupied  stream  miles  (88.5  percent) 
were  habitat  for  WCT  in 
metapopulations. 

Finally,  the  status  update  report 
(Shepard  et  al.  2003)  revealed  that  70 
percent  of  the  habitat  occupied  by 
extant  WCT  populations  lies  on  lands 
managed  by  Federal  agencies,  including 
lands  designated  as  national  parks  (2 
percent  of  occupied  habitat),  wilderness 
areas  (19  percent),  or  U.S.  Forest  Service 
roadless  areas  (40  percent).  Although  we 
could  not  distinguish  wilderness  and 
roadless  areas  from  other  Federal  lands 
in  our  initial  status  review  (U.S.  Fish 
and  Wildlife  Service  1999),  we  reported 
that  most  of  the  habitat  for  extant  WCT 
populations  was  on  lands  administered 
by  Federal  agencies,  particularly  the 
U.S.  Forest  Service. 

Occurrence  of  Westslope  Cutthroat 
Trout  Life-History  Forms 

Biologists  commonly  recognize  three 
WCT  life-history  forms:  resident  fish  do 
not  move  long  distances  and  spend  their 
lives  entirely  in  their  natal  stream,  . 
where  they  themselves  were  produced; 
fluvial  fish  spawn  in  small  tributaries 
and  their  young  migrate  downstream  to 
larger  rivers,  where  they  grow  and 
mature;  and  adfluvial  fish  spawn  in 
streams  and  their  young  migrate 
downstream  (or  upstream,  in  the  case  of 
outlet-spawning  populations)  to  mature 
in  lakes.  All  three  life-history  forms  may 
occur  in  a  single  drainage  and  whether 
they  represent  opportunistic  behaviors, 
heritable  (i.e.,  genetically-based)  traits, 
or  a  combination  of  these  factors  is 
unknown. 

In  our  initial  status  review  (U.S.  Fish 
and  Wildlife  Service  1999),  we  found 
that  adfluvial  WCT  occur  naturally  in  6 
lakes  in  Idaho  and  Washington  that  total 
about  72,843  ha  (180.000  ac)  and  at  least 
20  lakes  that  total  2,164  ha  (5,347  ac)  in 
Glacier  National  Park  in  Montana.  Most 
of  those  populations  receive  the  high 
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level  of  protection  afforded  by  Glacier 
National  Park.  We  also  reported  that 
about  37,015  km  (23,000  mi)  of  stream 
were  occupied  by  WCT,  most  of  which 
were  of  either  the  resident  or  fluvial  life- 
history  form.  More  recently,  the  status- 
update  report  (Shepard  et  al.  2003) 
indicated  that  WCT  populations  that 
include  resident  and  fluvial  fish,  both  of 
which  live  entirely  in  streams,  presently 
occur  in  53,913  km  (33,500  mi)  of 
stream  habitat.  In  preparing  that  report, 
the  lake  habitats  occupied  by  WCT  were 
necessarily  treated  as  stream  habitat 
because  of  the  limitations  of  the 
hydrologic  database  used  in  the 
geographic  information  systems-based 
analyses.  Consequently,  perhaps  several 
hundred  of  the  stream  miles  that 
Shepard  et  al.  (2003)  reported  as 
occupied  by  WCT  were  actually  lake 
habitats.  The  WCT  in  those  lakes  have 
the  adfluvial  life  history.  In  addition, 
the  extensive  WCT  conservation 
populations  that  function  as 
metapopulations  encompass  hundreds 
of  stream  miles  and  frequently  exhibit 
all  three  life-history  forms.  Nonetheless, 
WCT  with  the  adfluvial  life  history 
probably  constitute  the  smallest 
proportion  of  the  WCT  subspecies 
today,  and  this  may  have  been  true 
historically. 

Analysis  of  Extant  Threats  to  Westslope 
Cutthroat  Trout 

The  Act  identifies  five  factors  of 
potential  threats  to  a  species:  (1)  The 
present  or  threatened  destruction, 
modification,  or  curtailment  of  the 
species'  habitat  or  range;  (2) 
overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (3)  disease  or  predation;  (4) 
the  inadequacy  of  existing  regulatory 
mechanisms;  and  (5)  other  natural  or 
manmade  factors  affecting  the  species' 
continued  existence. 

We  examined  each  of  these  factors  in 
the  context  of  present-day  WCT.  We 
also  used  the  database  of  Shepard  et  al. 
(2003)  to  more  closely  examine  the 
effects  of  several  specific  threats  (i.e., 
whirling  disease,  nonnative  predators, 
competition  from  nonnative  brook  trout 
[Salvelinus  fontinalis],  and 
hybridization)  to  WCT  in  two  categories 
of  extant  populations:  (1) 
Nonintrogressed  and  suspected 
nonintrogressed  WCT  populations  and 
(2)  introgressed  and  suspected 
introgressed  WCT  classified  as 
"conservation"  populations  (Utah 
Division  of  Wildlife  Resources  2000). 
Collectively,  those  two  categories 
exclude  introgressed  "sport  fish" 
populations  and  thus  are  a  subset  of  the 
populations  we  defined  previously  as 
WCT  imder  the  Act  [see  section  on  The 


Value  of  Hybrid  Westslope  Cutthroat 
Trout  in  Listing  Determinations).  We 
applied  our  analyses  of  threats  to  this 
more  restricted  subset  of  WCT 
populations  to  take  advantage  of  the 
States'  detailed  database  and  to  be 
conservative  regarding  the  status  and 
•viability  of  extant  WCT  populations. 
This  approach  also  avoided 
classification  uncertainties  associated 
with  possible  marginal  populations 
managed  primarily  as  sport  fisheries 
(i.e.,  populations  that  may  not  explicitly 
meet  our  stated  criteria  of  WCT  under 
the  Act  but  for  which  detailed 
morphological  or  genetic  analyses  have 
not  been  performed).  Detailed 
geographic  summaries  of  biological 
information  pertinent  to  each  of  the 
drainages  within  the  historic  range  of 
WCT  were  provided  in  our  initial  status 
review  (U.S.  Fish  and  Wildlife  Service 
1999).  Our  evaluations  of  the  five  factors 
of  potential  threats  to  the 
aforementioned  subset  of  WCT 
populations  are  presented  below. 

(A)  Present  or  Threatened  Destruction, 
Modification,  or  Curtailment  of  the 
Species'  Habitat  or  Range 

Our  initial  status  review  revealed  that 
most  of  the  habitat  for  extant  WCT 
populations  lies  on  lands  administered 
by  Federal  agencies,  particularly  the 
U.S.  Forest  Service  (U.S.  Fish  and 
Wildlife  Service  1999).  Moreover,  most 
of  the  strongholds  for  WCT  populations 
occurred  within  roadless  or  wilderness 
areas  or  national  parks,  all  of  which 
afforded  considerable  protection  to 
WCT.  More  recenUy,  the  information 
that  we  received  during  the  two 
comment  periods,  in  particular  the 
information  provided  in  the  status 
update  report  (Shepard  et  al.  2003), 
entirely  supported  our  earlier 
conclusions  and  clearly  indicated  that 
WCT  populations  are  widespread  across 
the  subspecies'  historic  range,  abundant 
in  several  regions,  and  that  many  of 
those  populations  receive  the 
appreciable  protections  afforded  by 
roadless  and  wilderness  areas  and 
national  parks  (see  also  Hagener  2002). 
The  status  update  report  (Shepard  et  al. 
2003)  indicated  that  70  percent  of  the 
habitat  occupied  by  extant  WCT 
populations  lies  on  lands  managed  by 
Federal  agencies,  including  lands 
designated  as  national  parks  (2  percent 
of  occupied  habitat),  wilderness  (19 
percent),  or  U.S.  Forest  Service  roadless 
areas  (40  percent).  In  addition,  the 
regulatory  mechanisms  in  place  to 
prevent  the  destruction  or  adverse 
modification  of  WCT  habitat  on  those 
Federal  lands  and  elsewhere  are 
extensive  [see  subsequent  section, 


Regulatory  Mechanisms  Involving  Land 
Management). 

The  best  scientific  and  commercial 
information  available  to  us  indicates 
that  the  WCT  subspecies  is  not 
threatened  by  the  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 

(B)  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Our  initial  status  review  revealed  that 
each  of  the  States  and  the  National  Park 
Service  greatly  restricted  the  harvest  of 
WCT  and  that  in  many  regions  only 
catch-and-release  angling  was  allowed 
(U.S.  Fish  and  Wildlife  Service  1999). 
However,  catch-and-release-only 
angling  regulations  are  not  essential  to 
protecting  WCT  from  excessive  harvest 
by  anglers.  Instead,  the  angling 
regulations  must  not  allow  harvests  that 
cause  adverse  population  depletion  and 
thereby  threaten  population  survival. 
Our  initial  status  review  also  revealed 
that,  where  there  was  collection  of  WCT 
for  educational  or  scientific  purposes, 
such  collection  was  highly  regulated 
and  had  a  negligible  effect  on  the  WCT 
subspecies. 

The  additional  information  that  we 
received  while  conducting  this  new 
status  review  confirmed  our  earlier 
conclusions.  In  Montana,  recreational 
fishing  and  scientific  collecting  are 
highly  regulated  and  have  become 
increasingly  restrictive.  Enforcement  of 
regulations  pertaining  to  native  fishes  is 
a  priority,  and  regulations  limit  the 
locations,  dates,  bag  limits,  and  methods 
of  fishing.  In  many  WCT  waters  in  the 
Columbia  River  basin,  and  in  all  waters 
in  the  Missouri  River  basin  in  Montana, 
fishing  is  restricted  to  catch-and-release 
(Hagener  2002;  Shepard  et  al.  2003).  In 
Idaho,  nearly  all  WCT  populations  are 
managed  with  restrictive  fishing 
regulations  (Moore  2002).  In  Oregon, 
angling  regulations  in  areas  occupied  by 
WCT  are  designed  to  protect 
Endangered  Species  Act-listed  Mid- 
Columbia  steelhead  and  Columbia  Basin 
bull  trout  (Salvelinus  confluentus). 
There  is  little  angling  pressure  in  the 
John  Day  River  drainage,  particularly  in 
areas  occupied  by  WCT  (Unterwegner 
2002).  In  Washington,  the  sportfishing 
rules  for  2003-2004  allow  the  daily 
harvest  of  2  trout  longer  than  20 
centimeters  (8  inches)  from  most 
streams,  and  5  trout  of  any  size  from 
lakes,  with  the  exception  that  all  wild 
cutthroat  trout  caught  from  Lake  Chelan 
and  its  tributaries,  as  well  as  from  the 
Methow  River,  must  be  released  alive. 
The  best  scientific  and  commercial 
information  available  to  us  indicates 
that  the  WCT  subspecies  is  not 
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(C)  Disease  c  r  Predation 

Threats  fn  )m  Disease — As  part  of  both 
the  initial  ar  d  new  status  reviews,  we 
considered  t  le  threat  that  diseases  may 
pose  to  wen .  Perhaps  the  most 
important  of  the  contemporary  diseases 
is  whirling  c  isease,  which  is  caused  by 
an  exotic  m\  xozoan  parasite.  That 
microscopic  parasite  was  introduced  to 
the  eastern  I  nited  States  from  Europe  in 
the  1950s  an  1  has  since  been  found  in 
many  wester  i  States.  Two  separate  host 
organisms  ai  e  necessary  for  completion 
of  the  parasi  e's  life  cycle,  a  salmonid 
(i.e.,  salmon  trout,  and  their  close 
relatives)  fis  »  and  a  specific  aquatic 
oligochaete  i  irorm.  Within  the  range  of 
WCT,  whirU  ig  disease  was  first  found 
in  Idaho  in  1987  and  in  Montana  in 
1994  (Barthc  lomew  and  Reno  2002). 

The  WCT  ;tatus  update  report 
(Shepard  et  t  d.  2003)  concluded  that  the 
threats  to  exi  ant  WCT  populations  from 
diseases  in  g  jneral  were  greater  for  the 
extensive  W  7T  metapopulaUons  than 
for  the  small  3r  WCT  populations  that 
occur  as  isol  jts.  The  key  assumption 
made  in  reac  King  that  conclusion  was 
that,  because  the  ranges  of  individual 
metapopulat  ons  were  naturally  much 
larger  and  ei  compassed  habitats  more 
diverse  than  those  of  isoiets.  the 
probability  t  lat  diseases  may  be 
introduced  a  ad  become  established  in 
WCT  popula  tions  was  greater  for 
metapopulat  ions  than  isoiets.  As  noted 
previously.  \  /e  examined  the  database  of 
Shepard  et  a  f.  (2003)  to  assess  the 
disease  risk  o  two  groups  of  extant 
WCT:  (1)  No  lintrdgressed  or  suspected 
nonintrogressed  populations  and  (2) 
introgressed  or  suspected  introgressed 
fish  classifiei  as  "conservation" 
populations,  Results  indicated  that  only 
about  10  per  :ent  of  the  1,944  stream 
miles  occup  ed  by  nonintrogressed  and 
suspected  n<  nintrogressed  WCT 
populations  Dccurring  in  isoiets  were  at 
moderately  high  or  high  risk  of  disease, 
whereas  69  |  ercent  of  the  9,999  stream 
miles  occup  ed  by  nonintrogressed  WCT 
in  the  consic  erably  more-extensive 
metapopulal  ons  were  considered  to  be 
at  similar  risk.  Similarly,  introgressed  or 
suspected  in  trogressed  WCT 
"conservatir  n"  populations  occurring  as 
isoiets  were  st  moderately  high  or  high 
risk  of  disea  le  in  about  20  percent  of 
their  751  oc(  upied  stream  miles, 
whereas  inti  ogressed  WCT  in 
metapopulal  ions  were  considered  at 
similar  risk  n  88  percent  of  their  11,775 
occupied  stream  miles. 

However,  we  believe  that  the 
procedures  i  ised  by  Shepard  et  al. 


(2003)  to  assemble  their  database 
inevitably  led  to  inflated  estimates  of 
the  proportions  of  stream  miles  in 
which  the  WCT  are  at  moderately  high 
or  high  risk  of  disease.  Moreover,  as  we 
will  describe,  the  available  scientific 
informadon  indicates  whirling  disease 
is  not  a  substantial  threat  to  the  majority 
of  populations  constituting  the  WCT 
subspecies.  Although  the  whirling 
disease  parasite  continues  to  spread  in 
many  waters  of  the  western  United 
States  (Bartholomew  and  Reno  2002), 
few  outbreaks  of  whirling  disease  in 
resident  fishes  (mainly  rainbow  trout) 
have  occurred.  Studies  summarized  by 
Downing  et  al.  (2002)  indicated  that 
presence  of  the  whirling  disease  parasite 
does  not  portend  outbreaks  of  the 
disease  in  resident  fishes.  For  example, 
although  46  of  230  sites  tested  in 
Montana  were  positive  for  the  parasite, 
disease  outbreaks  were  known  to  have 
occurred  at  only  6  of  those  sites. 
Downing  et  al.  (2002)  provided 
evidence  that  the  frequent  absence  of 
manifest  whirling  disease  in  resident 
trout,  despite  presence  of  the  parasite,  is 
due  to  complex  interactions  among  the 
timing  and  spatial  locations  of 
important  host-fish  life-history  events 
(e.g..  spawning,  fry  emergence  from 
stream  gravels,  and  early-life  growth) 
and  spatial  and  temporal  variation  in 
the  occurrence  of  the  parasite  itself. 
Only  under  specific  conditions,  which 
evidently  occur  only  in  a  small 
proportion  of  the  locations  where  the 
parasite  has  been  found,  are  those 
interactions  such  that  disease  outbreaks 
occur  in  resident  fishes.  The  available 
scientific  information  specific  to 
whirling  disease  thus  indicates 
considerable  variation  in  the  probable 
disease  threat  among  individual  WCT 
populations  and  provides  evidence  that 
the  disease  is  not  a  significant  threat  to 
the  majority  of  populations  constituting 
the  WCT  subspecies.  The  database 
procedures  used  by  Shepard  et  al. 
(2003)  necessarily  resulted  in  entire 
WCT  metapopulations  being  treated  at 
the  same  level  of  risk  from  disease,  even 
though  that  risk  applied  only  to  specific 
populations  within  those 
metapopulations.  Thus,  we  conclude 
that  the  percent  of  stream  miles  in 
which  Shepard  et  al.  (2003)  reported 
that  WCT  are  at  moderately  high  or  high 
risk  of  disease  is  inflated  to  an  extent 
that  cannot  be  quantified  with  the 
available  data. 

A  broad  suite  of  variables  has  been 
shown  to  influence  the  incidence  and 
intensity  of  infections  of  salmonid 
fishes  by  the  whirling  disease  parasite, 
including  host-fish  species  and  age, 
parasite  dose,  and  water  temperature 


(Kerans  and  Zale  2002;  MacConnell  and 
Vincent  2002).  Among  the  salmonid 
fishes  that  have  been  examined  under 
controlled  conditions,  rainbow  trout  has 
been  found  to  be  the  most  susceptible  to 
whirling  disease  (Bartholomew  and 
Wilson  2002).  Studies  conducted  on 
various  salmonids  by  Vincent  (2002) 
revealed  that  WCT  were  moderately 
susceptible  to  whirling  disease  and  had 
the  lowest  susceptibility  of  the  three 
cutthroat  trout  subspecies  examined. 
We  are  unaware  of  any  studies  of  the 
susceptibility  of  the  hybrids  of  rainbow 
trout  and  WCT  to  whirling  disease. 

In  addition,  although  the  parasite's 
essential  oligochaete  host,  Tubifex 
tubifex.  can  be  found  in  a  wide  variety 
of  habitats  and  is  considered  ubiquitous 
across  the  diversity  of  freshwater 
habitats  used  by  trout,  T.  tubifex  has  a 
much  higher  probability  of  occurring  at 
locations  with  abundant  fine  sediments 
in  eutrophic  (i.e.,  nutrient-rich)  lakes 
and  streams  (Granath  and  Gilbert  2002). 
The  mountain  streams  that  WCT  often 
inhabit  are  cold  and  have  low  biological 
productivity,  factors  that  make  those 
streams  much  less  suited  to  both  the 
whirling  disease  parasite  and  T.  tubifex 
(Bartholomew  and  Wilson  2002). 

Extensive  research  is  being  conducted 
to  determine  the  distribution  of  whirling 
disease,  the  susceptibility  of  WCT  and 
other  fishes  to  whirling  disease, 
infection  rates,  and  possible  control 
measiues  (Bartholomew  and  Wilson 
2002).  Although  no  means  have  been 
found  to  eliminate  the  whirling  disease 
parasite  from  streams  and  lakes,  the 
States  have  established  statutes, 
policies,  and  protocols  that  prevent  the 
human-caused  spread  of  extant 
pathogens  and  the  introduction  of  new 
pathogens  (e.g.,  Hagener  2002).  Except 
for  whirling  disease,  the  fish  pathogens 
that  occur  in  the  natural  habitats  of 
WCT  are  mainly  benign  in  wild 
populations  and  cause  death  only  when 
the  fish  are  stressed  by  severe 
environmental  conditions. 

On  the  basis  of  the  best  scientific  and 
commercial  information  available  to  us, 
we  conclude  that  the  WCT  subspecies  is 
not  threatened  by  whirling  disease, 
although  some  specific  populations  may 
be  at  higher  risk. 

Threats  From  Predation — The 
instances  when  predation  by  other 
fishes  may  negatively  affect  extant  WCT 
populations  are  few  and  limited  to  a  few 
large  rivers,  lakes  and  reservoirs  (U.S. 
Fish  and  Wildlife  Service  1999;  Hagener 
2002).  However,  as  reported  in  the 
initial  status  review,  predacious, 
nonnative  fishes  in  Idaho's  Coeur 
d'Alene  Lake,  Montana's  Flathead  Lake, 
and  other  lakes  have  negatively  affected 
resident  WCT.  In  those  instances. 


predation  has  reduced  the  abundance  of 
WCT  that  have  the  adfluvial  life  history. 

We  examined  the  database  of  Shepard 
et  al.  (2003)  to  assess  the  extent  that 
normative  fishes,  including  recognized 
predacious  species,  co-occur  (i.e.,  are 
sympatric)  with  extant  WCT  for:  (1) 
Nonintrogressed  or  suspected 
nonintrogressed  populations  and  (2) 
introgressed  or  suspected  introgressed 
"conservation"  populations.  Results 
indicated  that  two  predacious  species, 
brown  trout  {Sdmo  trutta)  and  lake 
trout  [Salvelinus  namaycush),  each 
occur  in  only  small  proportions  of  the 
habitat  occupied  by  WCT,  mainly  WCT 
that  occur  in  metapopulations. 
However,  for  reasons  related  to  the 
database  and  described  previously  for 
whirling  disease,  those  small 
proportions  are  inflated  to  an  extent  that 
cannot  be  quantified  using  the  available 
data.  Browm  trout  occur  primarily  in 
mainstem  rivers  and  their  major 
tributaries,  whereas  lake  trout  occur 
almost  exclusively  in  lakes.  When  one 
or  the  other  species  occurred  in  the 
range  of  a  WCT  metapopulation,  the 
procediues  of  Shepard  et  al.  (2003) 
necessarily  resulted  in  the  entire  WCT 
metapopulation  being  treated  as 
sympatric  with  the  nonnative  species, 
although  the  actual  region  of  species 
overlap  within  that  range  may  be  small. 

The  Dest  scientific  and  commercial 
information  available  to  us  indicates 
that  the  WCT  subspecies  is  not 
threatened  by  predation  fitDm  brown 
trout,  lake  trout,  or  other  pi^daceous, 
nonnative  fishes.  However,  where  such 
predation  does  occur,  it  is  maiidy  on 
WCT  that  have  either  the  fluvial  or 
adfluvial  life  history.  The  remaining, 
nonnative  fishes  sympatric  with  WCT 
will  be  discussed  in  subsequent  sections 
of  this  document. 

(D)  Inadequacy  of  Existing  Regulatory 
Mechanisms 

The  Act  requires  us  to  examine  the 
adequacy  of  existing  regulatory 
mechanisms  with  respect  to  those  extant 
threats  that  place  the  species  in  danger 
of  becoming  either  threatened  or 
endangered.  Our  initial  status  review 
(U.S.  Fish  and  Wildlife  Service  1999) 
revealed  that  there  are  numerous 
existing  Federal  and  State  regulatory 
mechanisms  whose  purpose  is  to  protect 
WCT  and  their  habitats  throughout  the 
subspecies'  range.  Neither  our  initial 
nor  our  new  status  review  revealed 
information  to  indicate  that  those 
mechanisms  were  not  working  or  will 
not  work  to  protect  the  WCT  subspecies. 

Regulatory  Mechanisms  Involving 
Land  Management — During  our  initial 
status  review  (U.S.  Fish  and  WildUfe 
Service  1999),  we  found  nilmerous  laws 


and  regulations  that  help  to  prevent  the 
adverse  effects  of  land-management 
activities  on  WCT.  More  recenUy, 
Hagener  (2002)  reiterated  that  Montana 
laws  that  benefit  WCT  include  the 
Montana  Stream  Protection  Act,  the 
Streamside  Management  Zone  Law,  the 
Montana  Natural  Streambed  and  Land 
Preservatien  Act,  and  the  Montana 
Pollutant  Discharge  Elimination  System. 
Federal  laws  that  protect  WCT  and  their 
habitats  in  Montana  and  elsewhere 
include  the  CWA,  Federal  Land 
Management  Protection  Act  (FLMPA), 
and  the  National  Environmental  Policy 
Act  (NEPA).  Much  of  die  habitat  of 
extant  WCT  is  managed  by  Federal 
agencies,  including  the  U.S.  Forest 
Service  and  the  Bureau  of  Land 
Management.  Those  Federal  agencies 
have  adopted  the  Inland  Native  Fish 
Strategy  (INFISH)  that  includes 
standards  and  guidelines  that  protect 
watersheds.  Furthermore,  because  the 
broad  distribution  of  bull  trout — listed 
as  a  threatened  species  under  the  Act  in 
1999 — considerably  overlaps  the 
distribution  of  WCT,  die  WCT  will 
benefit  from  the  Act's  section  7 
protective  actions  for  bull  trout  in  areas 
where  the  two  species  coexist. 

In  addition,  the  U.S.  Forest  Service 
recenUy  reported  (McAUister  2002)  that 
existing  regulatory  mechanisms  that 
protect  WCT  habitat  include  the 
Northwest  Forest  Plan;  the  Interim 
Strategies  for  managing  Anadromous 
Fish-producing  Watersheds  in  Eastern 
Oregon  and  Washington,  Idaho,  and 
Portions  of  California  {i.e.,  PACFISH); 
INFISH;  die  Wilderness  Act;  and  the 
Upper  Missouri  (River)  Memprandiun  of 
Understanding  and  Land  Use  Strategy 
(in  draft).  In  Idaho  (Moore  2002), 
regulatory  mechanisms  that  protect 
WCT  habitat  include  the  Stream 
Channel  Protection  Act,  the  Lake 
Protection  Act,  and  the  Forest  Practices 
Act.  At  the  Federal  level,  protection  is 
afforded  by  the  CWA,  the  National 
Forest  Management  Act,  NEPA,  Wild 
and  Scenic  Rivers  legislation,  and  the 
Wilderness  Act.  The  St.  Joe  and  Lochsa 
rivers  are  protected  by  "Wild  and 
Scenic"  designation  and  nearly  all  of 
the  Middle  Fork  Salmon  and  Selway 
rivers  and  their  watersheds  are 
protected  by  Wilderness  Act 
designations.  In  addition,  the  range  of 
WCT  in  Idaho  is  almost  endrely 
overlapped  by  that  of  one  or  more 
federally  listed  fish  species,  namely, 
bull  trout,  Kootenai  River  white 
sturgeon  [Acipenser  transmontanus), 
chinook  salmon  (O.  tshawytscha], 
sockeye  salmon  (O.  nerka),  or  steelhead. 
Protective  measures  under  the  Act  for 
those  listed  fishes  also  benefit  WCT. 


During  our  initial  status  review,  we 
found  Federal  regulations  and 
guidelines  that  protect  WCT  and  their 
habitat  in  Oregon  and  Washington 
included  CWA,  NEPA,  FLPMA,  INFISH, 
PACFISH,  and  NaUonal  Forest 
Management  Plans  (U.S.  Fish  and 
Wildlife  Service  1999).  More  recently, 
information  received  from  Oregon 
(Unterwegner  2002)  indicated  that  the 
Oregon  Plan  for  Salmon  and  Watersheds 
(ORS  541.405)  mandates  restoration  of 
watersheds  and  the  recovery  of  fish  and 
wildlife  populations  therein  to 
productive  and  sustainable  levels  in  a 
manner  that  provides  substantial 
environmental,  cultural,  and  economic 
benefits;  the  Oregon  Forest  Practices  Act 
(ORS  527.610)  mandates  the  protection, 
maintenance,  and,  where  appropriate, 
improvement  of  functions  and  values  of 
streams,  lakes,  wetlands,  and  riparian 
management  areas;  State  fill  and 
removal  laws  (ORS  196.800-990) 
require  that  a  permit  be  obtained  before 
materials  are  moved  and  mitigation 
measures  be  implemented  if  stream 
habitats  will  be  negatively  affected;  a 
water  right  must  be  obtained  before  any 
surface  water  is  diverted  from  a  stream 
for  beneficial  use;  and  a  Water  Quality 
Management  Plan  is  being  vmtten  that 
addresses  nonpoint  source  water-quality 
issues  in  the  mainstem  John  Day  River, 
identifies  nonpoint  source  pollution, 
and  ensures  that  agricultural  producers 
do  not  degrade  water  quality  as 
prescribed  by  the  CWA.  In  Oregon,  WCT 
inhabit  a  number  of  protected  areas, 
including  the  Strawberry  and  North 
Fork  John  Day  Wilderness  Areas,  and 
the  Vinegar  Hill-Indian  Rock  Scenic 
Areas. 

In  Washington,  the  Act's  section  7 
protections  accorded  to  bull  trout  and 
Pacific  salmon  also  benefit  WCT.  The 
same  holds  true  for  Oregon,  where  bull 
trout  and  mid-Columbia  River  steelhead 
are  listed  fishes. 

Hitt  and  Frissell  (2001)  used  data 
from  the  Interior  Columbia  (River)  Basin 
Ecosystem  Management  Project 
(ICBEMP)  to  assess  the  degree  of  spatial 
overlap  between  populations  of  bull 
trout  and  populations  of  WCT  that  were 
both  considered  "strong"  by  the 
ICBEMP.  Those  authors  found  diat 
about  75  percent  of  the  WCT 
populations  did  not  co-occur  with  bull 
trout.  Accordingly,  Hitt  and  Frissell 
(2001)  concluded  that  the  bull  trout  may 
not  be  a  good  "umbrella"  species,  i.e., 
a  species  whose  protections  accorded  by 
the  Act's  section  7  also  would  serve  to 
protect  WCT.  However,  our  conclusion 
stated  herein  that  the  Act's  section  7 
protections  accorded  bull  trout  and 
other  listed  fish  species  also  would 
benefit  WCT  is  not  based  on  the 
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assumption  hat  all  extant  WCT 
populations  co-occur  with  one  or  more 
of  those  listed  fishes.  Rather,  we  believe 
that  in  those  instances  of  co-occurrence, 
the  WCT  wi;  I  derive  protections  from 
the  section  7  protections  that  are 
accorded  the  listed  species. 

Regulator] '  Mechanisms  That  Address 
Threats  Froi  i  Hybridizing,  Nonnative 
Fishes — Moi  itana  has  a  nimiber  of  laws 
and  regulato  ry  mechanisms  that  address 
threats  posed  by  the  unlawful  stocking 
of  potential!  r  hybridizing,  nonnative 
fishes  (Hagei  »er  2002).  These  include 
statutes,  rule  s,  and  policies  that  restrict 
the  capture,  Dossession,  transportation, 
and  stocking  of  live  fish,  including 
fishes  that  n  ay  hybridize  with  WCT,  as 
well  as  rigor  dus  fish-health  policies  that 
restrict  the  t  ansport  or  stocking  of  live 
fish.  The  sto  :king  of  private  ponds  also 
is  closely  rej  ulated.  Furthermore, 
although  the  stocking  of  rivers  and 
streams  with  a  variety  of  nonnative 
fishes  was  re  utine  early  in  the  20th 
Century,  it  n  a  longer  occurs  in  Montana. 
In  1976,  Moi  itana  adopted  a  policy  that 
prohibits  the  stocking  of  hatchery  fish  in 
rivers  and  st  earns.  Consequently, 
unless  done  For  government-sponsored 
conservatior  purposes,  no  other  trout  or 
nonnative  fii  h  may  be  stocked  in  rivers 
and  streams  inhabited  by  WCT. 

In  Idaho,  regulatory  mechanisms  that 
protect  extai  t  WCT  from  hybridization 
are  in  place  Moore  2002,  2003).  The 
Idaho  Depar  ment  of  Fish  and  Game 
helped  deve  op  and  has  adopted  the 
interstate  po  sition  paper  on  genetic 
consideratio  as  associated  with  cutthroat 
trout  managi  iment  (Utah  Division  of 
Wildlife  Res  surces  2000).  Department  of 
Fish  and  Game  management  direction, 
as  described  in  its  Fisheries 
Managemen  Plan  (a  publicly  reviewed. 
Commission  adopted  document),  gives 
priority  in  ir  anagement  decisions  to 
wild,  native  populations  of  fish.  The 
Department  of  Fish  and  Game  has 
redirected  ai  most  all  of  its  hatchery 
rainbow  troi  it  program  to  the  production 
of  sterile,  triploid  fish,  and  only  triploid 
rainbow  troiit  are  now  stocked  in  waters 
connected  to  or  near  WCT  habitat.  In 
addition,  thi  transport  of  live  fish  to, 
within,  and  pom  Idaho  is  regulated  by 
the  Departrnjent  of  Fish  and  Game  and 
the  Idaho  Department  of  Agriculture. 
The  Department  of  Fish  and  Game 
regulates  private  ponds  in  the  State  and 
applies  the  iame  criteria  to  private-pond 
stocking  thai  it  does  to"the  stocking  of 
public  waters,  i.e.,  stocking  of 
potentially  ftybridizing  fishes  that  may 
pose  a  hybrijdization  threat  to  native 
cutthroat  trc^ut  is  prohibited. 

In  Washin  gton,  the  Department  of 
Fish  and  Wi  dlife  no  longer  stocks 
resident  rail  bow  trout  in  tributaries  that 


contain  native  WCT  populations.  In 
areas  where  stocking  occurs  in 
mainstem  river  reaches  [e.g.,  the  Pend 
Oreille  River),  only  sterile  (i.e.,  triploid) 
rainbow  trout  are  stocked  (Fuller  2002). 
In  Oregon,  the  Department  of  Fish  and 
Wildlife  exclusively  manages  all 
streams  within  the  John  Day  River 
drainage  for  wild  fish  production  and 
none  of  those  streams  has  been  stocked 
with  hatchery  fish  since  1997 
(Unterwegner  2002). 

The  best  scientific  and  conunercial 
information  available  to  us  indicates 
that  the  WCT  subspecies  is  not 
threatened  by  the  inadequacy  of  existing 
regulatory  mechanisms  related  to  the 
stocking  of  potentially  hybridizing, 
nonnative  fishes.  However,  as  described 
in  a  subsequent  section  (see 
Hybridization  with  Nonnative  Fishes), 
hybridization  with  introduced, 
nonnative  fishes  that  have  become 
established  as  self-sustaining 
populations  does  pose  a  threat  to  WCT. 
As  discussed  in  that  subsequent  section, 
there  are  no  regulatory  mechanisms  that 
would  prevent  hybridization  from  self- 
sustaining  populations  of  an  introduced 
species.  However,  in  some  instances, 
certain  management  actions  may  serve 
as  preventative  actions  and  there  also 
may  be  natural  factors  that  limit  the 
spread  of  hybridization  in  the  WCT 
subspecies. 

(E)  Other  Natural  or  Manmade  Factors 
Affecting  the  Species'  Continued 
Existence 

Fragmentation  and  Isolation  of  Small 
Westsiope  Cutthroat  Trout  Populations 
in  Headwater  Areas — Our  initial  status 
review  (U.S.  Fish  and  Wildlife  Service 
1999)  revealed  that  extant  WCT 
populations  are  not  necessarily  small  or 
limited  to  headwater  streams.  Instead, 
that  review  indicated  that  many  river 
drainages  had  numerous, 
interconnected  miles  of  stream  habitat 
occupied  by  WCT.  Those  areas  included 
Montana's  Clark  Fork  River  drainage 
(8,314  stream  km  [5,166  stream  mi])  and 
Idaho's  Salmon  River  drainage  (6,563 
stream  km  [4,078  stream  mi]). 
Fiuthermore,  our  initial  review  revealed 
no  evidence  that  the  isolation  of  some 
WCT  populations  had  resulted  in  either 
deleterious  inbreeding  (see  also  Caro 
and  Laurenson  1994)  or  stochastic 
extirpations  that  threatened  the  WCT 
subspecies. 

Information  provided  in  the  WCT 
status  update  report  (Shepard  et  al. 
2003)  substantiated  our  earUer 
conclusions  and  indicated  that, 
although  457  (81.2  percent)  of  the  563 
WCT  conservation  populations  were 
isolets  that  were  often  restricted  to 
headwater  areas,  those  isolets 


represented  only  11.5  percent  of  the 
total  stream  miles  occupied  by  WCT. 
Thus,  the  small  WCT  populations  in 
headwater  areas  were  niunerous  but 
they  occupied  a  small  proportion  of  the 
total  habitat  occupied  by  WCT.  Most  of 
the  occupied  stream  miles  (88.5  percent) 
were  habitat  for  WCT  in 
metapopulations.  Consequently,  the  best 
scientific  and  commercial  information 
available  to  us  indicates  that  the  WCT 
subspecies  is  not  threatened  by  the 
fragmentation  and  isolation  of  small 
WCT  populations  in  headwater  areas. 

Competition  From  Introduced  Brook 
Trout — Brook  trout,  a  nonnative  species 
that  can  adversely  compete  with  WCT 
(e.g.,  Griffith  1988),  have  been  stocked 
in  numerous  areas  throughout  the  range 
of  WCT.  We  examined  the  database  of 
Shepard  et  al.  (2003)  to  assess  the  extent 
that  brook  trout  co-occur  [i.e.,  are 
sympatric)  with  extant  WCT.  Results 
indicated  that  in  the:  (1)  Combined 
nonintrogressed  and  suspected 
nonintrogressed  WCT  populations  and 
(2)  the  introgressed  or  suspected 
introgressed  WCT  conservation 
populations,  both  of. which  occur  as 
either  isolets  or  metapopulations,  brook 
trout  are  sympatric  with  a  substantial 
proportion  of  those  populations  (41  to 
90  percent  of  the  collective  stream  miles 
for  each  category).  However,  as  was  the 
case  for  assessments  of  other  threats 
made  using  this  database,  it  was  not 
possible  to  determine  the  extent  that 
brook  trout  are  distributed  throughout 
the  range  of  ^  individual  WCT 
population,  nor  was  it  possible  to 
quantify  the  competitive  effect  of  brook 
trout  on  the  abimdance  or  viability  of 
WCT.  Nonetheless,  it  is  evident  from 
their  longstanding  coexistence  in  some 
streams  that  complete  competitive 
exclusion  of  WCT  by  brook  trout  is  not 
inevitable  where  the  two  fishes  co- 
occur.  In  addition,  the  database  did  not 
provide  conspicuous  insights  into  how 
far  upstream  brook  trout  may  eventually 
move  in  the  various  drainages  in  which 
they  now  occur.  Nonetheless,  as  we  will 
describe,  the  available  scientific 
information  indicates  brook  trout  are 
not  a  substantial  threat  to  the  majority 
of  extant  populations  constituting  the 
WCT  subspecies. 

Adams  et  al.  (2000)  assessed  the 
ability  of  brook  trout  to  move  upstream 
in  foiu-  headwater  streams  in  a 
moimtainous  area  of  northern  Idaho. 
They  concluded  that  the  upstream 
movement  of  brook  trout  was  inhibited, 
but  not  precluded,  by  stream  gradients 
up  to  13  percent.  That  study  did  not 
involve  the  experimental  introduction 
of  brook  trout  into  streams  in  which 
they  were  absent;  instead,  brook  trout 
were  already  established  in  the  study 


streams.  The  study  design  involved 
mechanical  removal  of  brook  trout  in 
certain  stream  reaches:  the  marking  of 
brook  trout  in  neighboring  reaches;  and 
the  subsequent  assessment  of  movement 
of  marked  brook  trout  into  the  stream 
reaches  that  had  been  mechanically 
depopulated.  Because  they  were  already 
inhabited  by  brook  trout,  the  four 
streams  examined  by  Adams  et  al. 
(2000)  may  have  been  among  streams 
especially  conducive  to  colonization  by 
brook  trout.  Thus,  it  is  not  possible  to 
extrapolate  the  results  of  Adams  et  al. 
(2000)  to  the  broad  array  of  headwater 
streams  in  which  WCT  presently  occur 
but  brook  trout  do  not,  even  though 
brook  trout  occur  in  the  downstream 
portions  of  those  drainages. 

More  recently,  Adams  et  al.  (2002) 
assessed  historic  changes  in  the 
upstream  limits  of  distribution  of  brook 
trout  in  1 7  streams  accessible  by  the  fish 
in  the  upper  South  Fork  Salmon  River 
drainage  in  central  Idaho.  Brook  trout 
already  inhabited  portions  of  10  of  the 
streams  in  1971-1985.  In  1996,  their 
upstream-distribution  limit  remained 
unchanged  in  8  streams  that  historically 
contained  brook  trout  and  5  of  6  streams 
that  did  not  [i.e.,  one  stream  was 
invaded  by  brook  trout).  In  the 
remaining  4  streams,  the  distribution  of 
brook  trout  had  moved  upstream  1.9  to 
3.1  km  (1.2  to  J.9  mi).  There  was  no 
detectable  increase  in  the  upstream 
distribution  of  brook  trout  in  10  streams 
that  had  no  obvious  physical  barriers  to. 
such  movement.  The  authors  concluded 
that  upstream  colonization  by  brook 
trout  is  not  continuously  progressing 
throughout  much  of  the  drainage,  and 
that  the  absence  of  brook  trout  in 
streams  with  no  apparent  barriers  to  the 
upstream  movement  of  fish  indicated 
that  other  factors  were  limiting  the 
upstream  expansion  of  brook  trout. 
Consequently,  the  best  scientific  and 
commercial  information  available  to  us 
indicates  that  the  WCT  subspecies  is  not 
threatened  by  competition  from 
introduced  brook  trout,  although  some 
populations  may  be  at  higher  risk. 

Risks  Associated  With  Catastrophic, 
Natural  Events — Our  initial  status 
review  found  that  the  geographic 
isolation  of  some  extant  WCT 
populations  had  not  resulted  in 
stochastic  extirpations  of  such 
populations  (due,  for  example,  to  floods, 
landslides,  or  wildfires)  to  a  degree  that 
threatened  the  WCT  subspecies  (U.S. 
Fish  and  Wildlife  Service  1999). 

information  provided  in  the  WCT 
status  update  report  (Shepard  et  al. 
2003)  ranked  each  of  four  measiues  of 
population  viability  that  could  make 
WCT  vulnerable  to  catastrophic,  natiual 
events  or  adverse  hiunan  effects  on  the 


aquatic  environment:  (1)  Population 
productivity,  (2)  temporal  variability,  (3) 
isolation,  and  (4)  population  size.  That 
analysis  suggested  that  about  76  percent 
of  the  stream  miles  occupied  by  WCT 
conservation  populations  considered 
isolets  were  at  high  risk  from 
catastrophic  events  because  WCT  would 
not  be  available  to  naturally  recolonize 
those  habitats.  In  contrast,  only  a  small 
(-2  percent)  proportion  of  the  stream 
miles  occupied  by  WCT  conservation 
populations  considered 
metapopulations  were  at  moderately 
high  or  high  risk  from  catastrophic  or 
human  events  with  respect  to  the  four 
measiu'es  of  population  viability. 
However,  on  the  basis  of  empirical 
information,  Rieman  and  Dunham 
(2000)  reported  that  none  of  the  small 
WCT  populations  they  studied  in  the 
Coeur  d'Alene  River  drainage  were 
extirpated  by  a  large  winter  flood  that 
was  considered  a  once-in-100-years 
event  and  affected  more  than  50 
watersheds.  Similarly,  despite  large 
wildfires  in  1996  and  2002  in  Oregon's 
Indian  Creek  and  Roberts  Creek 
drainages,  respectively,  WCT 
populations  in  those  streams  have 
exhibited  no  immediate  negative  effects 
of  the  fires  (Unterwegner  2002).  The 
widespread  geographic  distribution  of 
WCT  across  the  subspecies'  range 
further  mitigates  potential  negative 
effects  resulting  from  local  population 
extinctions  following  future 
catastrophic  natural  events,  as  no  single 
event  is  likely  to  impact  a  significant 
percent  of  the  overall  number  of  isolated 
populations.  Moreover,  given  the 
widespread  efforts  for  the  conservation 
of  these  fish  (see  "Evaluation  of 
Ongoing  Conservation  Efforts,"  below), 
any  such  local  extirpation  is  likely  to  be 
followed  by  reintroduction  efforts  if 
WCT  were  not  available  naturally  to 
recolonize  those  habitats. 

Kruse  et  al.  (2001)  assessed  the 
possible  demographic  and  genetic 
consequences  of  purposely  isolating  the 
populations  of  another  cutthroat  trout, 
the  YCT,  in  headwater  streeuns  in  the 
Absaroka  Mountains,  Wyoming.  Such 
isolation  may  actually -result,  for 
example,  from  intentional  placement  of 
a  movement  barrier  to  prevent 
nonnative  fishes  downstream  from 
invading  upstream  reaches.  Kruse  et  al. 
(2001)  made  estimates  of  population 
size  for  YCT  in  each  of  23  streams,  then 
compared  those  estimates  to  minimum 
criteria  that  the  authors  considered 
necessary  to  prevent  population 
extirpation.  Kruse  et  al.  (2001) 
acknowledged  that  their  minimum- 
viability  criteria  had  not  been  confirmed 
for  YCT  and  that  there  was  debate 


among  researchers  regarding  the 
applicability  of  those  criteria.  Despite 
those  limitations,  21  of  23  YCT 
populations  met  2  of  the  3  criteria,  and 
the  third  criterion  (i.e.,  a  population  size 
of  at  least  500  fish)  was  met  by  7  of  the 
23  populations.  Nevertheless,  the 
authors  speculated  that  isolated  YCT 
populations  are  vulnerable  to  chance 
extinctions,  although  they  also  pointed 
out  that  "there  has  been  little 
opportimity  to  observe  the  real  effects  of 
small  population  size  and  isolation  on 
native,  extant  Yellowstone  cutthroat 
trout  populations."  We  believe  those 
limitations  of  knowledge  also  apply  to 
WCT  in  isolated  headwater  streams 
across  the  subspecies'  range. 
Consequently,  the  best  scientific  and 
commercial  information  available  to  us 
indicates  that  the  WCT  subspecies  is  not 
threatened  at  the  present  time  by  risks 
associated  with  catastrophic,  natiu-al 
events. 

Threats  to  Any  of  the  Three  Westsiope 
Cutthroat  Trout  Life-History  Forms — 
The  three  WCT  life-history  forms  occur 
in  numerous  areas  across  the 
subspecies'  range.  In  our  initial  status 
review,  we  found  that  WCT  natiu-ally 
occur  in  6  lakes  in  Idaho  and 
Washington  that  total  about  72,843  ha 
(180,000  ac)  and  in  least  20  lakes  that 
total  2,164  ha  (5,347  ac)  in  Glacier 
National  Park,  Montana  (U.S.  Fish  and 
Wildlife  Service  1999).  All  of  those 
WCT  in  lakes  are  adfluvial  (i.e., 
migratory)  populations  and  many  of 
them  receive  the  high  level  of  protection 
afforded  by  Glacier  National  Park. 
However,  outside  the  park,  protections 
accorded  WCT  in  most  lakes  are  less 
rigorous  (U.S.  Fish  and  Wildlife  Service 
1999).  Today,  WCT  with  the  adfluvial 
life  history  probably  constitute  the 
smallest  proportion  of  the  WCT 
subspecies,  and  probably  did  so 
historically. 

We  also  found  (U.S.  Fish  and  Wildlife 
Service  1999)  that  resident  (i.e., 
showing  little  movement)  and  fluvial 
(i.e.,  migratory)  WCT  populations, 
which  live  entirely  in  streams, 
constitute  the  most  common  WCT  life- 
history  forms  and  occur  in  about  4,275 
tributaries  or  stream  reaches  that 
collectively  encompass  more  than 
37,015  km  (23,000  linear  mi)  of  stream 
habitat.  Those  WCT  populations  are 
distributed  among  1 2  major  drainages 
and  62  component  watersheds  in  the 
Columbia,  Missouri,  and  Saskatchewan 
River  basins,  within  the  international 
boundaries  of  the  United  States.  As 
described  in  the  preceding  section 
Occurrence  of  Westsiope  Cutthroat 
Trout  Life-history  Forms,  the 
information  recently  provided  to  lis 
(Shepard  et  al.  2003)  indicates  even 
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greater  abun  dance  of  WCT  across  the 
subspecies'  range  than  we  had  estimated 
during  the  i:  litial  status  review.  The 
available  da  :a  do  not  suggest  the  hiture 
loss  of  any  c  f  the  three  life-history  forms 
represented  by  WCT.  Consequently,  we 
conclude  th  »t  the  WCT  subspecies  is  not 
threatened  1  y  the  loss  of  one  or  more  of 
its  life-histo  -y  forms  throughout  all  or  a 
significant  p  ortion  of  its  historic  range. 

Hybrid jza  tion  With  Nonnative 
Fishes — Hybridization  with  introduced, 
nonnative  fishes,  particularly  rainbow 
trout  and  th  ?ir  hybrid  descendants  that 
have  establi  ihed  self-sustaining 
populations  is  recognized  as  an 
appreciable  threat  to  the  WCT 
subspecies,  iybridization  requires  that 
the  nonnati'  e  species  invade  the  WCT 
habitat,  the  wo  species  interbreed,  and 
the  resultinj ;  hybrids  themselves  survive 
and  reprodi  ce.  If  the  hybrids  backcross 
with  one  or  Doth  of  the  parental  species, 
genetic  intn  gression  can  occur. 
Continual  ii  trogression  can  eventually 
lead  to  the  1  )ss  of  genetic  identity  of  one 
or  both  pare  nt  species,  thus  resulting  in 
a  "hybrid  sa  ^arm  "  consisting  entirely  of 
individual  f  sh  that  each  contain  genetic 
material  fro:  n  both  of  the  parental 
species. 

The  WCT  is  known  to  interbreed  with 
rainbow  tro  it  and  YCT,  both  of  which 
were  first  st  3cked  into  many  regions  of 
the  historic  range  of  WCT  more  than  100 
vears  ago.  N  onetheless,  the  limited  data 
available  at  the  time  of  our  initial  status 
review  reve;  tied  that  numerous, 
nonintrogre  jsed  WCT  populations 
inhabited  ni  ore  than  4,184  km  (2,600 
mi)  of  streaii  (U.S.  Fish  and  Wildlife 
Service  199  )).  Moreover,  in  the  present 
document,  i  \/e  have  concluded  that 
nonintrogre  >sed  WCT  are  known  to 
inhabit  5,63  3  km  (3,500  mi)  of  stream 
and  probabi  y  inhabit  as  many  as  20,278 
km  (12,600  ni)  of  stream  in  which  no 
potentially  lybridizing  fishes  occur. 
Clearly,  not  all  nonintrogressed  WCT 
populations  have  been  equally 
vulnerable  I  o  introgressive 
hybridizatic  n.  hi  Idaho,  WCT  in  many 
population!  are  sympatric  with 
potentially  lybridizing,  native  redband 
trout  but  rei  nain  nonintrogressed 
(Moore  200  !).  Thus,  the  occurrence  of 
potentially  lybridizing  fishes  does  not 
portend  the  r  imminent  hybridization 
with  WCT. 

The  WCT  status  update  report 
(Shepard  et  al.  2003)  concluded  that  the 
threats  to  e:  ;tant  WCT  populations  from 
introgressiv  e  hybridization  were  greater 
for  the  exte:  isive  WCT  metapopulations 
than  for  the  smaller  WCT  populations 
that  occurr*  d  as  isolets.  As  pointed  out 
by  Shepard  et  al.  (2003),  the 
vulnerabilil  y  to  hybridization  of  WCT  in 
metapc^ulc  tions  stems  from  the  key 


characteristic  of  the  metapopulation 
itself,  i.e.,  the  ability  of  its  member  fish 
to  move  (and  interbreed)  among  the 
various  WCT  populations  that  constitute 
the  metapopulation.  It  is  assumed  that 
potentially  hybridizing  fishes  are 
similarly  unencimibered  in  their 
movements  throughout  the  geographic 
area  occupied  by  the  metapopulation 
and,  accordingly,  WCT  metapopulations 
can  inevitably  become  completely 
introgressed  as  a  hybrid  swarm. 

We  examined  the  database  of  Shepard 
et  al.  (2003)  to  assess  the  introgressive 
hybridization  risk  to  extant  WCT  that 
consist  of:  (1)  Nonintrogressed  or 
suspected  nonintrogressed  populations 
and  (2)  introgressed  or  suspected 
introgressed  "conservation" 
populations.  Results  indicated  that 
nonintrogressed  and  suspected 
nonintrogressed  WCT  populations 
occurring  as  isolets  were  at  moderately 
high  or  high  risk  of  introgression  in 
about  16  percent  of  their  1,944  occupied 
stream  miles,  whereas  nonintrogressed 
populations  occurring  in 
metapopulations  were  considered  to  be 
at  similar  risk  in  89  percent  of  their 
9,999  occupied  stream  miles.  Similarly, 
WCT  in  introgressed  or  suspected 
introgressed  conservation  populations 
occurring  as  isolets  were  at  moderately 
high  or  high  risk  of  introgression  in 
about  38  percent  of  their  751  occupied 
stream  miles,  whereas  introgressed 
populations  occurring  in 
metapopulations  were  considered  at 
similar  risk  in  99  percent  of  their  11,775 
occupied  stream  miles.  The  WCT  in 
introgressed  or  suspected  introgressed 
populations  inhabited  a  total  19,262  km 
(11,943  mi)  of  stream,  1,060  km  (657  mi) 
less  than  reported  by  Shepard  et  al. 
(2003).  However,  those  authors  also 
reported  the  563  WCT  "conservation" 
populations  collectively  occupied 
39,349  km  (24,450  mi)  of  stream,  nearly 
identical  to  the  amount  that  we  found 
(i.e.,  39.466  km  or  24,469  mi)  when  the 
database  was  examined.  The  reason  for 
the  small  discrepancy  (5.2  percent)  in 
the  total  amounts  of  habitat  occupied  by 
WCT  in  introgressed  or  suspected 
introgressed  populations  is  unknown 
but  may  be  due  to  differences  in  the 
specific  database  queries. 

The  hybridization  risk  to  WCT  is 
almost  entirely  from  rainbow  trout, 
YCT,  and  the  hybrid  offspring  and 
descendants  of  those  fishes  that  have 
established  self-sustaining  populations 
within  the  range  of  extant  WCT 
populations.  We  examined  the  database 
of  Shepard  et  al  (2003)  to  assess  the 
extent  that  rainbow  trout  and  "other 
cutthroat  trout"  (primarily  YCT)  co- 
occur  (i.e.,  are  sympatric)  with  extant 
WCT  in:  (1)  Nonintrogressed  or 


suspected  nonintrogressed  populations 
and  (2)  introgressed  or  suspected 
introgressed  "conservation" 
populations.  Rainbow  trout  or  YCT 
occur  in  47  to  91  percent  of  the  stream 
miles  occupied  by  WCT 
metapopulations  but  only  0  to  22 
percent  of  the  stream  miles  occupied  by 
WCT  isolets. 

In  most  cases  today,  it  is  not 
technologically  possible  to  eliminate  the 
self-sustaining  populations  of 
potentially  hybridizing,  nonnative 
fishes  from  entire  drainages  or  even       .  * 
individual  streams.  Consequently, 
perceived  threats  to  extant  WCT  posed 
by  normative  fishes  in  streams  are 
sometimes  met  by  installing  barriers  to 
the  upstream  movement  of  the 
nonnative  fishes  into  stream  reaches 
occupied  by  WCT.  In  a  few  cases, 
usually  involving  small  streams  that 
provide  the  greatest  opportimity  for 
success,  fish  toxins  may  be  used  to 
completely  remove  all  fishes  upstream 
from  such  barriers,  after  which  WCT 
may  be  stocked  (e.g.,  Hagener  2002).  In 
either  case,  because  of  technological, 
budgetary,  and  other  limitations,  such 
actions  are  now  being  taken  for  only  a 
small  proportion  of  WCT  populations 
across  the  subspecies'  range. 

Because  self-sustaining  populations  of 
nonnative  fishes  pose  the  greatest 
hybridization  threat  to  WCT  and  few  of 
those  populations  can  be  eliminated  or 
appreciably  reduced,  a  key  concern  is 
for  the  extent  that  introgressive 
hybridization  may  eventually  pervade  » 
extant,  nonintrogressed  or  suspected 
nonintrogressed  WCT  populations, 
particularly  those  that  inhabit 
headwater  streams  in  high-elevation 
areas.  Hitt  (2002)  reported  that  55 
percent  of  40  WCT  populations 
examined  in  the  Flathead  River  drainage 
in  Montana  showed  evidence  of 
introgressive  hybridization  with 
rainbow  trout,  and  that  introgression 
had  progressed  upstream  in  several 
tributaries  during  the  past  2  decades. 
Additional  evidence  suggested  that  the 
upstream  introgression  of  rainbow  trout 
genes  would  eventually  be  halted  by 
diminished  stream  size,  as  evidenced  by 
the  observation  that  rainbow  trout 
usually  inhabit  larger  streams  than 
cutthroat  trout.  However,  Hitt  (2002) 
further  speculated  that  the  stream 
reaches  upstream  from  those  potentially 
limiting  locations  would  be  too  small  to 
support  viable  WCT  populations. 

In  the  Clearwater  River  drainage  in 
Idaho,  Weigel  et  al.  (2003)  similarly 
found  that  WCT  at  64  percent  of  the  80 
sample  sites  showed  evidence  of 
introgression  with  rainbow  trout  or 
native  redband  trout.  The  incidence  and 
intensity  of  that  introgression  was 


negatively  associated  with  stream 
elevation,  which  the  authors  believed 
resulted  from  the  interaction  of  low 
water  temperatures  or  other 
characteristics  of  the  high-elevation 
hydrologic  regimes  and  either  the 
physiological  or  habitat  requirements  of 
rainbow  trout  and  their  hybrids  with 
WCT.  hi  a  study  conducted  in  the 
Kootenay  (=  Kootenai)  River,  British 
Colxunbia,  Rubidge  et  al.  (2001)  found 
that  WCT  introgressive  hybridization 
with  rainbow  trout  had  become  more 
widespread  in  the  drainage  since  the 
mid-1980s,  which  the  authors  attributed 
to  the  ongoing  stocking  of  rainbow  trout 
into  Koocanusa  Reservoir  in  British 
Columbia. 

Jn  addition,  many  extant  WCT 
populations  occur  upstream  from 
barriers  that  entirely  prevent  the 
upstream  movements  of  nonnative 
fishes,  including  those  that  may 
potentially  hybridize  with  WCT.  We 
examined  the  database  of  Shepard  et  al. 
(2003)  to  determine  the  extent  that 
extant,  nonintrogressed  or  suspected 
nonintrogressed  WCT  populations  occur 
upstream  from  such  "complete" 
barriers.  Results  indicated  that  48 
percent  of  the  1 ,944  stream  miles 
inhabited  by  WCT  in  isolets  are 
protected  by  such  barriers,  whereas 
about  6  percent  of  the  9,999  stream 
miles  inhabited  by  nonintrogressed 
WCT  in  metapopulations  are  similarly 
protected.  Thus,  nonintrogressed  or 
suspected  nonintrogressed  WCT 
populations  inhabiting  2,454  km  (1,525 
mi)  of  stream  are  protected  from 
introgressive  hybridization  by  barriers 
to  the  upstream  movement  of  nonnative 
fishes. 

The  available -empirical  evidence  and 
speculations  by  many  fishery  scientists 
indicate  that  rainbow  trout  genes  are 
expected  to  continue  moving  upstream 
into  many  stream  reaches  presently 
inhabited  by  nonintrogressed  WCT. 
although,  as  we  have  discussed,  there 
may  be  limits  to  that  upstream  dispersal 
set  by  low  stream  temperatures  or  other 
factors.  However,  the  observation  that 
numerous  nonintrogressed  WCT 
populations  persist  today  despite  both 
the  longstanding  occurrence  [i.e.,  more 
than  100  years)  of  potentially 
hybridizing  fishes  in  regions 
downstream  and  the  absence  of  obvious 
intervening  barriers  to  the  upstream 
movement  of  those  fish  suggests  that  not 
all  nonintrogressed  WCT  populations 
have  been  and  are  equally  vulnerable  to 
introgression.  Behnke  (1992,  2002) 
provides  evidence  that  phenotypically 
true,  native  cutthroat  trout  of  several 
subspecies  persist  in  many  essentially 
undisturbed,  natural  habitats  because 
they  have  fitness  superior  to  that  of 


normative  fishes,  including  potentially 
hybridizing  species  and  their  hybrid 
descendants.  Thus,  the  eventual  extent 
that  rainbow  trout,  or  YCT,  genes  move 
upstream  may  be  stream-specific  and 
impredictable.  Nonetheless,  as  noted 
previously  (see  previous  section,  "The 
Value  of  Hybrid  Westslope  Cutthroat 
Trout  in  Listing  Determinations"),  small 
amounts  of  genetic  introgression  do  not 
disqualify  individual  WCT  or  their 
populations  from  species  membership 
under  the  Act.  Finally,  nonintrogressed 
or  suspected  nonintrogressed 
populations  of  WCT  inhabiting  2,454 
km  (1,525  mi)  of  stream  are  considered 
secure  from  genetic  introgression 
because  those  populations  occur 
upstream  from  barriers  to  the  upstream 
movement  of  nonnative  fishes  or  their 
hybrid  descendants.  Therefore,  the  best 
scientific  and  commercial  information 
available  to  us  indicates  that  the  WCT 
subspecies  is  not  threatened  by 
introgressive  hybridization. 

Evaluation  of  Ongoing  Conservation 
Efforts 

In  the  initial  status  review  (U.S.  Fish 
and  Wildlife  Service  1999),  we 
identified  numerous,  ongoing 
conservation  efforts  that  benefitted  WCT 
and  their  habitats.  For  example,  the  U.S. 
Forest  Ser\'ice,  State  fish  and  wildlife 
agencies,  and  National  Park  Service 
reported  more  than  700  ongoing  projects 
directed  toward  the  protection  and 
restoration  of  WCT  and  their  habitats. 

Recent  information  indicates  that 
these  important  conservation  efforts  are 
ongoing  and  increasing  in  number.  At 
the  time  of  the  initial  status  review,  the 
four  State  fish  and  wildlife  agencies,  the 
U.S.  Forest  Service,  and  other  entities 
were  implementing  WCT  conservation 
actions  in  a  minimally  coordinated 
manner.  The  State  of  Montana  had 
developed  a  formalized  conservation 
program  for  WCT  that  included  a  State- 
wide conservation  agreement,  a 
conservation  strategy  with  specific  goals 
and  objectives,  a  steering  committee 
consisting  of  representatives  from 
various  key  agencies  and  other 
concerned  entities,  and  a  technical 
oversight  group.  At  that  time,  Idaho, 
Oregon,  and  Washington  also  were 
implementing  WCT  conservation 
actions  as  an  integral  part  of  their 
fisheries  management  programs.  The 
U.S.  Forest  Service  also  was  protecting 
WCT  habitat  as  specified  under  INFISH 
and  PACFISH,  and  had  established  a 
new  professional  position  whose 
incumbent  focused  entfrely  on  inland 
cutthroat  trout  conservation  in  the 
western  United  States. 

More  recently,  the  conservation 
efforts  for  WCT  have  been  enhanced  by 


formalized  coordination  among  the  four 
State  fish  and  wildlife  agencies,  the  U.S. 
Forest  Service,  and  the  Service. 
Begiiming  in  June  2001 ,  formal 
coordination  meetings  have  been  held 
under  the  leadership  of  a  representative 
of  the  Idaho  Department  of  Fish  and 
Game.  A  formal  coordination  agreement 
is  now  being  developed,  consistent 
conservation  goals  and  objectives  for 
WCT  have  been  identified,  and  an 
emphasis  on  consistency  and  continuity 
in  WCT  conservation  among  the 
agencies  has  emerged.  An  indication  of 
the  important  level  of  coordination  that 
has  been  achieved  is  provided  by  the 
recent  WCT  status  update  report 
(Shepard  et  al.  2003),  which  was 
completed  through  a  concerted  effort 
among  the  parties  to  the  coordination 
agreement.  To  complete  that  report,  112 
biologists — working  with  19  geographic 
information  systems  and  data-entry 
specialists — completed  the  task  of 
updating  the  current  information  on 
WCT  in  a  timely  and  comprehensive 
manner. 

In  Idaho,  hundreds  of  conservation 
efforts  have  been  undertaken  in  recent 
years  to  protect  WCT  and  their  habitats 
(Moore  2003).  Those  effortsinclude 
initiation  of  a  study  to  determine 
movement  patterns  of  WCT  in  the 
Middle  Fork  of  the  Salmon  River  basin 
(this  study  will  be  expanded  into  the 
upper  Salmon  River  basin),  accelerated 
genetic  sampling  of  fishes  in  central  and 
northern  Idaho  streams,  addition  of  a 
qualified  geneticist  to  Department  of 
Fish  and  Game  staff,  and 
implementation  of  joint  efforts  with  the 
U.S.  Forest  Service  focused  on 
protection  and  enhancement  of  WCT 
habitat  and  populations.  Montana  Fish, 
Wildlife  and  Parks  continues  to 
implement  its  conservation  agreement 
and  plan.  In  Montana,  more  than  200 
projects  that  directly  benefit  WCT  have 
now  been  completed,  many  of  which 
were  accomplished  as  part  of  a 
Memorandum  of  Understanding  and 
Conservation  Agreement  for  Westslope 
Cutthroat  Trout  in  Montana,  and 
numerous,  additional  projects  are 
ongoing  (Hagener  2002).  Included  in  the 
Montana  Fish,  Wildlife  and  Parks  efforts 
are  removal  of  nonnative  trout  through 
both  physical  and  chemical  means, 
installation  of  fish-passage  barriers,  and 
coordinated  efforts  with  U.S.  Forest 
Service  and  other  management 
authorities  focused  on  WCT  habitat 
protection  and  enhancement. 

Oregon  and  Washington  fishery 
agencies  are  likewise  planning  and 
implementing  WCT  conservation 
actions.  In  Oregon  (Unterwegner  2002), 
the  Department  of  Fish  and  Wildlife  is 
developing  a  Native  Fish  Conservation 


47006 


Federal  Register /Vol.  68,  No.  152 /Thursday,  August  7.  2003  /  Proposed  Rules 


aapc 


Policy  in  resbonse  to  a  Governor's 
Executive  O  der  to  review  the  existing 
Wild  Fish  M  anagement  Policy.  The 
Oregon  Depi  irtment  of  Fish  and  Wildlife 
also  has  an  a  ctive  fish-screening 
program  for  irrigation  diversions  in  the 
John  Day  Ri'  er  drainage  and  elsewhere. 
That  prograi  i  began  in  the  1950s  and 
more  than  3i  10  fish  screens  are  now  in 
place  and  of  erated  during  the  annual 
irrigation  sei  ison.  The  Oregon 
department  af  Fish  and  Wildlife  also 
has  accompl  ished  several  habitat- 
restoration  f  rojects  throughout  the 
drainage,  fui  ided  mainly  by  the 
Bonneville  I  ower  Administration  and 
Oregon  Wati  irshed  Enhancement  Board. 

The  U.S.  I  brest  Service  has  a  very 
active  conse  -vation  program  in  place  for 
WCT.  Betwe  en  1998  and  2002,  the  U.S. 
Forest  Servii  :e.  in  partnership  with  the 
States  and  o  hers,  implemented  324 
projects  that  benefit  WCT.  The  total 
investment  ( if  funds  for  these  projects 
was  approxi  natelv  $9,665,000 
(McAllister  !002).' During  the  2002 
Fiscal  Year,  the  U.S.  Forest  Service 
accomplishe  d  54  on-the-ground 
restoration  j  rojects,  inventories, 
evaluations,  and  public  outreach  efforts 
at  a  cost  of  S  1.6  million  (Johnston  2003). 

The  conse  rvation  efforts  presently 
being  accora  plished  as  part  of  the 
routine  man  igement  objectives  of  State 
and  Federal  agencies,  and  as  part  of 
formal  inter  igency  agreements  and 
plans,  provi  le  substantial  assurance 
that  the  WC  '  subspecies  is  being 
conserved. "  he  best  information 
available  to  is  indicates  that  numerous, 
ongoing  con  servation  efforts  for  WCT 
are  being  im  plemented  across  the 
subspecies'   ange.  These  ongoing 
conservatioi  i  efforts  are  commendable 
and  they  coi  itribute  to  the  certainty  that 
WCT  can  be  conserved  and  protected. 

Listing  Dete  -minations  Made  Under  the 
Act 

■In  the  con  text  of  the  Act,  the  term 


"threatened 


species    means  any  species 


(or  subspeciss  or,  for  vertebrates,  DPS) 
that  is  likelj  to  become  an  endangered 
species  witl  in  the  foreseeable  future 
throughout ;  ill  or  a  significant  portion  of 
its  range.  Tl  e  term  "endangered 
species"  me  ins  any  species  that  is  in 
danger  of  e>  tinction  throughout  all  or  a 
significant  {  ortion  of  its  range.  The  Act 
does  not  inc  icate  threshold  levels  of 
historic  pop  ulation  size  at  which,  as  the 
population  <  )f  a  species  declines,  listing 
as  either  "tl  reatened"  or  "endangered" 
becomes  warranted.  Instead,  the 
principal  co  nsiderations  in  the 
determinati  )n  of  whether  or  not  a 
species  warfants  listing  as  a  threatened 
or  an  endangered  species  under  the  Act 
are  the  threi  ,ts  that  now  confront  the 


species  and  the  probability  that  the 
species  will  persist  in  "the  foreseeable 
future."  The  Act  does  not  define  the 
term  "foreseeable  future."  However,  the 
WCT  interagency  conservation  team,  the 
group  that  produced  the  WCT  status 
update  report,  considered  the 
"foreseeable  future"  to  be  20  to  30  years 
(approximately  4  to  10  WCT 
generations)  beyond  the  present  time 
(Shepard  et  al.  2003),  a  measure  that  we 
believe  is  both  reasonable  and 
appropriate  for  the  present  listing 
determination. 

In  our  initial  status  review,  we 
provided  evidence  from  the  Missouri 
River  basin  that  indicated  a  conspicuous 
decline  in  the  WCT  subspecies  occurred 
early  in  the  20th  Century  (U.S.  Fish  and 
Wildlife  Service  1999).  We  attributed 
that  decline  to  rapid,  abundant 
colonization  of  mainstem  rivers  and 
their  major  tributaries  by  one  or  more 
introduced  nonnative  fish  species  (e.g., 
brown  trout,  rainbow  trout,  and  brook 
trout)  that  had  adverse  effects  on  WCT. 
Our  analysis  also  showed  that  the  rate 
of  decline  in  the  WCT  subspecies  is 
markedly  lower  today  than  it  was  early 
in  the  20th  century.  We  believe  that  the 
evidence  from  the  Missouri  River  basin 
provided  a  model  for  the  historic 
decline  of  WCT  that  was  applicable  to 
WCT  in  many  other  regions  of  the 
subspecies'  historic  range. 

Conclusions 

The  information  that  we  have 
summarized  in  this  document, 
particularly  that  obtained  from  the 
status  update  report  (Shepard  et  al. 
2003),  indicates  even  greater  abundance 
of  WCT  across  the  subspecies'  range 
than  we  had  estimated  during  the  initial 
status  review  (U.S.  Fish  and  Wildlife 
Service  1999).  Today,  563  extant  WCT 
"conservation"  populations  collectively 
occupy  39,349  km  (24,450  mi)  of  stream 
in  Idaho,  Montana,  Oregon,  Washington, 
and  Wyoming.  Those  WCT  populations 
are  distributed  among  12  major 
drainages  and  62  component  watersheds 
in  the  Columbia,  Missouri,  and 
Saskatchewan  River  basins,  within  the 
international  boundaries  of  the  United 
States.  In  our  initial  status  review  (U.S. 
Fish  and  Wildlife  Service  1999),  we 
reported  that  WCT  occupied  about 
37.015  km  (23.000  mi)  of  stream  in  the 
United  States.  In  addition, 
nonintrogressed  WCT  are  now  knowra  to 
inhabit  5.633  km  (3,500  mi)  of  stream 
and  probably  inhabit  as  many  as  20.278 
km  (12.600  mi)  of  stream  in  which  no 
potentially  hybridizing  fishes  occur.  In 
our  initial  status  review  (U.S.  Fish  and 
Wildlife  Service  1999),  we  reported  that 
nonintrogressed  WCT  were  known  to 
occupy  4,237  km  (2.633  mi)  of  stream. 


Although  the  WCT  subspecies  has 
been  reduced  from  historic  levels  and 
its  extant  populations  face  threats  in 
several  areas  of  the  historic  range,  we 
find  that  the  magnitude  and  imminence 
of  those  threats  do  not  jeopardize  the 
continued  existence  of  the  subspecies 
within  the  foreseeable  future.  Many 
former  threats  to  WCT.  such  as  those 
posed  by  excessive  harvest  by  anglers  or 
the  widespread  stocking  of  nonnative 
fishes,  are  no  longer  factors  that  threaten 
the  continued  existence  of  the  WCT 
subspecies.  The  effects  of  other  extant 
threats  are  being  effectively  countered 
by  the  management  actions  of  State  and 
Federal  agencies,  in  conjunction  with 
existing  regulatory  mechanisms. 
Nonetheless,  hybridization  with 
nonnative  rainbow  trout  or  their  hybrid 
progeny  and  descendants,  both  of  which 
have  established  self-sustaining 
populations  in  many  areas  in  the  range 
of  WCT,  remains  the  greatest  threat  to 
WCT.  The  available  empirical  evidence 
and  speculations  of  many  fishery 
scientists  indicate  that  introgression  of 
rainbow  trout  genes  will  continue  to 
move  upstream  into  many  stream 
reaches  presently  inhabited  by  WCT, 
although  there  may  be  limits  to  that 
upstream  spread  set  by  environmental 
factors  and  the  superior  fitness  of  extant 
WCT  populations  in  their  native 
habitats.  The  eventual  extent  that  such 
hybridization  moves  upstream  may  be 
stream-specific  and  impossible  to 
predict.  Nonetheless,  the  criteria  that  we 
provided  for  inclusion  of  individual 
fishes  in  the  WCT  subspecies,  in 
response  to  the  Court's  order,  allow  for 
the  limited  presence  in  WCT  of  genetic 
material  from  other  fish  species, 
consistent  with  the  intent  and  purpose 
of  the  Act. 

The  WCT  subspecies  is  widely 
distributed  and  there  are  numerous, 
robust  WCT  populations  and  aggregates 
of  populations  throughout  the 
subspecies'  historic  range.  Moreover, 
numerous  nonintrogressed  WCT 
populations  are  distributed  in  secure 
habitats  throughout  the  subspecies' 
historic  range.  In  addition,  despite  the 
frequent  occurrence  of  introgressive 
hybridization,  we  find  that  numerous 
WCT  populations  are  nonintrogressed  or 
nearly  so,  and  thus  retain  substantial 
portions  of  their  genetic  ancestry.  We 
consider  slightly  introgressed  WCT 
populations,  with  low  amounts  of 
genetic  introgression  detectable  only  by 
molecular  genetic  methods,  to  be  a 
potentially  important  and  valued 
component  of  the  overall  WCT 
subspecies. 

Finally,  the  numerous  ongoing  WCT 
conservation  efforts  clearly  demonstrate 
the  broad  interest  in  protecting  WCT 
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held  by  State,  Federal,  local,  and 
nongovernmental  organizations  and 
other  entities.  Nonetheless,  those 
ongoing  conservation  efforts,  while 
important,  are  not  pivotal  to  our 
decision  whether  or  not  to  list  the  WCT 
as  either  a  threatened  or  an  endangered 
species  under  the  Act.  That  decision  is 
based  mainly  on  the  present-day  status 
of  the  WCT  subspecies,  and  the 
occurrence  of  the  numerous  extant  laws 
and  regulations  that  work  to  prevent  the 
adverse  effects  of  land-management  and 
other  activities  on  WCT,  particularly  on 
those  lands  administered  by  Federal 
agencies. 

On  the  basis  of  the  best  available 
scientific  and  commercial  information, 
which  has  been  broadly  discussed  in 
this  notice  and  detailed  in  the 
documents  contained  in  the 
Administrative  Record  for  this  decision, 
we  conclude  that  the  WCT  is  not  likely 
to  become  either  a  threatened  or  an 
endangered  species  within  the 
foreseeable  future.  Therefore,  listing  of 
the  WCT  as  a  threatened  or  an 
endangered  species  under  the  Act  is  not 
warranted  at  this  time. 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

2003  Hurricane  Assistance  Program 
for  Louisiana's  Sugarcane  Producers 
and  Sugarcane  Processors 

AGENCY:  Comr  lodity  Credit  Corporation, 
USDA. 

ACTION:  Notice , 


(CCC) 


SUMMARY:  The 
Corporation 
to  implement 
Agricultural 
This  Act 
compensation 
producers  and 
economic  loss'  ss 
effects  of  Trop  cal 
Hurricane  Lili 
October  2002. 
to  affected 
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processors 
to  affected 
they  receive  in 
current 
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DATES:  The 
Hurricane  Ass 
follows: 

(1)  Eligible 
August  18 
other  than 
calculating  the  1 

(2)  Farmo 
September  2. 
tract  sugar 

(3)  Sugarcanb 
must  be  submi 
2003  but  no  la 
2003 

(4)  Payment 
applicants 
requirements 
or  as  the 
Agency  (FSA) 
determines. 


Commodity  Credit 

is  issuing  this  Notice 
I  ection  207  of  the 
A  ssistance  Act  of  2003. 
requi  res  CCC  to  provide 

to  Louisiana  sugarcane 
processors  who  suffered 
from  the  cumulative 
Storm  Isadore, 
and  excessive  rains  in 
CCC  will  make  payments 
sug  ircane  processors.  The 
then  disburse  payments 
ucers  from  the  payments 
a  manner  reflecting 
contracts  between  the  two 

h  otice  provides  eligibility 

ap  ilication  procedures  that 

conduct  this  program. 

applicable  to  the  2003 
stance  Program  are  as 


p  roducers  have  until 
,  to  select  a  base  year 
for  the  purpose  of 
ir  2002-crop  sugar  loss, 
have  until 
^003.  to  certify  ownership 
on  their  farms, 
processor  applications 
itted  after  September  4, 
er  than  September  22, 

will  be  issued  to 
meeting  all  eligibility 

1:  eginning  October  8,  2003, 
Louis  iana  Farm  Service 

state  Executive  Director 


(5)  Producers  must  be  paid  within  30 
days  of  the  date  the  initial  payments 
were  made  to  the  applicants. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Fecso,  Dairv  and  Sweeteners 
Group,  USDA/FSA/EPAS,  1400 
Independence  Ave..  SW.,  STOP  0516, 
Washington,  DC  20250-0516;  telephone 
(202)  720-4146;  facsimile  (202)  690- 
1480;  electronic  mail: 
barbara.fecso@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Environmental  Compliance 

A  review  for  the  need  of  an 
environmental  assessment  was 
completed  to  consider  this  action's 
potential  impacts  on  the  human 
environment  in  accordance  with  the 
provisions  of  the  National 
Environmental  Policy  Act  of  1S69 
(NEPA),  42  U.S.C.  4321  et  seq., 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  and  FSA's  regulations  for 
NEPA  compliance,  7  CFR  part  799.  It 
was  determined  that  this  program  will 
have  slight  to  no  significant  impact  on 
the  quality  of  the  human  envirormient. 
Therefore,  these  actions  are 
categorically  excluded  from  compliance 
with  7  CFR  part  799  and  no  further 
review  or  assessment  is  necessary. 
These  findings  are  available  for  public 
review  upon  request. 

Paperwork  Reduction  Act 

Section  217(b)  of  Title  II  of  Division 
N  of  the  Consolidated  Appropriations 
Resolution,  2003  (Public  Law  108-7) 
(2003  Act)  requires  that  this  Notice  be 
promulgated  and  the  programs 
administered  without  regard  to  44 
U.S.C.  35,  the  Paperwork  Reduction  Act. 
Thus,  information  to  be  collected  from 
th&'public  to  implement  this  program 
and  the  associated  burden,  in  time  and 
money,  the  information  collection  will 
have  on  the  public  do  not  need  Office 
of  Management  and  Budget  approval 
and  are  not  subject  to  the  60-day  public 
comment  period  5  CFR  1320.8(d)(1) 
requires. 

Background 

This  Notice  implements  the  2003 
Hurricane  Assistance  Program.  Section 
207  of  the  2003  Act  authorizes  this 
program  which  requires  CCC  to  assist 
certain  processors  by  providing  them 
payments  or  commodities  from  CCC 
inventory.  The  law  was  intended  to 


partially  compensate  Louisiana 
sugarcane  producers  and  processors  for 
losses  related  to  the  natural  disaster 
declaration  resulting  from  Tropical 
Storm  Isadore,  Hurricane  Lili,  and 
excessive  rains  in  October  2002.  CCC 
sugar  inventory  is  not  available.  Thus, 
this  program  will  be  carried  out  by 
issuing  payments.  CCC  has  resolved 
other  discretionary  matters  for  carrying 
this  program  as  follows: 

Determination  of  Hurricane  Assistance 
Program  Payment  Rate  Per  Pound 

On  February  20,  2003,  the  date  the 
2003  Act  was  passed,  the  sugar  #14  New 
York  Exchange  nearby  price  for  raw 
sugar  was  21.96  cents  per  pound. 
Subtracting  out  the  Louisiana  average 
transportation  cost  per  pound  of  1.21 
cents  and  Louisiana's  average  location 
discount  results  in  a  base  price  of  about 
20  cents  per  pound.  Thus,  CCC  will 
make  payments  based  on  20  cents  per 
pound. 

Determination  of  Loss  Eligibility 

'  To  be  eligible  for  this  program,  this 
notice  requires  evidence  of  a  tract  2002- 
crop  sugar  percentage  loss  equal  or 
greater  than  20  percent.  This  percent 
loss,  coupled  with  the  estimated  15 
percent  economic  loss  due  to  time  and 
money  spent  salvaging  the  sugarcane 
plants  (which  are  perennials), 
maintenance  to  machinery  damaged  by 
mud,  as  well  as  on  field  repair  and 
replanting,  results  in  an  implicit 
required  loss  of  35%.  FSA  is  using  the 
estimate  of  15  percent  economic  loss 
based  on  a  Louisiana  State  University 
study.  Louisiana  sugarcane  processor 
and  producer  losses  are  estimated  to  be 
far  greater  than  the  amount  of  assistance 
the  2003  Act  provided.  Compensation 
will  then  be  paid  on  a  portion  of  losses 
exceeding  this  threshold — limited  by 
the  amount  (150,000  tons  or 
300,000,000  pounds)  provided  in  the 
2003  Act. 

2003  Hurricane  Assistance  Program 
Operation 

I.  Applicability 

This  Notice  sets  forth  terms  and 
conditions  under  which  CCC  will  make 
payments  to  eligible  Louisiana 
sugarcane  processors  for  2002-crop 
weather-related  sugarcane  losses. 
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II.  Definitions 

Commercially  Recoverable  Sugar 
(CRS)  Final  Settlement  Payment 
Pounds.  The  total  actual  pounds  of  96 
sugar  degrees  the  producer  delivers  to  a 
sugarcane  processor  during  a  given  crop 
year. 

Farm.  The  acreage  identified  under    • 
one  FSA  Farm  Serial  Number. 

Farm  Operator.  The  person  in  general 
control  of  the  farming  operations  on  all 
ownership  tracts  of  a  farm  during  the 
program. 

FSA.  FSA  means  the  Farm  Service 
Agency. 

Ownership  Tract.  A  subset  of  the 
acreage  of  a  farm  associated  with  a 
separate  ownership  interest. 

Producer.  A  person  (including 
owners)  who  receives  a  payment  or 
shares  in  the  payment  a  sugarcane 
processor  makes  for  delivery  of 
sugarcane. 

Split-Shippers.  Farm  operators  who 
deliver  their  harvested  cane  to  more 
than  one  sugarcane  processor  during  a 
given  crop  year. 

Sugarcane  Processor.  A  person  or 
entity  who  produces  raw  cane  sugar  by 
commercially  processing  sugarcane  and 
has  an  allocation  under  the  sugeu- 
marketing  allotment  program. 

III.  Applicant  Eligibility  Requirements 

Applicants  must  meet  all  the 
following  requirements  to  be  eligible  for 
2003  Hurricane  Assistance  Program 
benefits: 

(1)  Be  a  sugarcane  processor  located 
in  Louisiana. 

(2)  Be  eligible  to  obtain  a  loan  under 
section  156(a)  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996  (7 
U.S.C.  7272(a)). 

(3)  Submit  the  application  according 
to  the  requirements  and  deadlines  the 
Notice  specifies. 

rV.  Aggregate  Amount  of  Assistance 

Total  compensation  equals  the  market 
value  of  150,000  tons  or  300  million 
pounds  of  CCC  sugar.  CCC  has 
determined  that  this  value  is  20  cents 
per  poimd  (or  $60  million  in  total).  CCC 
will  maintain  a  7  percent  reserve  ($4.2 
million)  in  the  event  of  appeals.  The 
reserve  will  be  dispersed  once  the 
appeals  process  is  satisfied. 

V.  2002-Crop  Sugar  Loss 

(1)  Loss  vdll  be  measured  for  each 
ownership  tract  by  the  following 
formula:  Loss  =  [sugar  per  acre  (base 
year)  -  sugar  per  acre  (2002  crop)]  x 
tract  acres  in  2002. 

(2)  The  base  year  for  figuring  losses 
will  be  1999  unless  the  producer 
requests  a  different  year  (2000  or  2001). 


(A)  Producers  have  until  August  18, 
2003,  to  select  a  different  base  year. 

(B)  The  same  base  year  will  be  used 
for  all  farms  with  the  same  operator.  If 
some  tracts  (cannot  be  ALL  tracts)  had 
no  production  in  the  base  year,  the  State 
yield  will  be  used. 

(C)  Tracts  with  production  in  the  base 
year  and  no  FSA  certified  acres  will 
require  the  operator  to: 

(i)  Pick  a  different  base  year;  or 
(ii)  Make  this  tract  ineligible  for 
disaster  benefits. 

(D)  Tracts  with  FSA  certified  acreage 
and  no  production  in  the  base  year  will 
require  the  operator  to: 

(i)  Pick  a  different  base  year;  or 
(ii)  Make  this  tract  ineligible  for 
disaster  benefits. 

(E)  Tracts  not  harvested  for  sugar  or 
seed  will  be  assigned  a  zero  yield  in  the 
base  year. 

(3)  Sugar  per  acre  for  each  ownership 
tract  is  calculated  as: 

(A)  The  CRS  Final  Settlement 
Payment  Pounds  from  sugarcane 
procesSbr  records  for  the  applicable  year 
divided  by 

(B)  The  ownership  tract's  total  cane 
acres  (minus  Payment-in-Kind  acres) 
identified  in  the  FSA  Certified  Acreage 
Report  for  the  same  year. 

(4)  The  1999  average  state  yield  will 
be  applied  to  any  operator  with  no 
production  history  in  1999,  2000  or 

2001  and  produces  sugarcane  in  the 

2002  crop  year. 

(5)  In  the  case  of  split-shippers,  total 
FSA  certified  acres  will  be  prorated  to 
each  mill  based  on  pounds  of  sugar  each 
mill  produced.  For  mills  that  did  not 
identify  sugar  produced  by  ownership 
tract  at  time  of  delivery,  the  total 
production  will  be  prorated  to  each  tract 
based  on  total  FSA  certified  acres. 

(6)  Farm  operators  have  until 
September  2,  2003,  to  certify  ownership 
tract  sugar  losses  on  their  farms. 

(7)  Applicants  must  submit  a  CCC- 
prescribed  form  certifying  the  sugarcane 
processor's  loss  calculation  to  CCC,  no 
earlier  than  September  4,  2003,  and  no 
later  than  September  22,  2003. 

(A)  No  late-filed  applications  will  be 
accepted. 

(B)  All  eligible  farm  operators  must 
certify  the  loss  calculations  included  in 
the  application. 

VI.  2002-Crop  Eligible  Tract  Sugar 
Losses 

(1)  Ownership  tract  sugar  losses  are 
eligible  if  the  tract's  2002-crop  sugar 
percentage  loss  is  equal  to  or  greater 
than  20  percent. 

(2)  The  2002-crop  sugar  percentage 
loss  for  an  FSA  ownership  tract  is 
defined  as:  [1  -  (sugar  per  acre  (2002 
crop)  /  sugar  per  acre  (base  year))]  x  100. 


The  eligible  tract  sugar  losses  are 
defined  as  follows:  80%  of  the  2002- 
crop  sugar  losses  greater  than  or  equal 
to  40%,  plus  60%  of  the  2002-crop 
sugar  losses  greater  than  or  equal  to 
30%  and  less  than  40%,  plus  40%  of  the 
2002-crop  sugar  losses  greater  than  or 
equal  to  20%  and  less  than  30%. 

(4)  If  the  computed  total  of  all  2002- 
crop  eligible  tract  sugar  losses  across  all 
eligible  sugarcane  processors  is  less 
than,  or  exceeds,  300  million  pounds,  a 
factor  will  be  applied  to  make  this  total 
exactly  300  million  pounds. 

VII.  Payment  Calculation 

An  applicant's  payment  will  equal  the 
total  eligible  tract  sugar  losses  for  its 
producers  multiplied  by  20  cents  per 
pound. 

VIII.  Payments  to  Affected  Producers 

Applicants  must  share  their  hiuricane 
assistance  payments  with  affected 
producers  according  to  the  percentage 
shares  for  dividing  net  revenue  as  stated 
in  their  2002  farm  processor/producer 
contracts.  Payments  to  producers  must 
be  made  within  30  days  of  the  date 
initial  payments  were  made  to  eligible 
processors. 

DC.  Contract  Liability 

All  sugarcane  processors  and 
associated  operators  receiving  a  share  of 
the  total  hurricane  assistance  payment 
are  jointly  and  severally  liable  for 
program  violations  and  resulting 
repayments,  if  applicable. 

X.  Misrepresentation,  scheme,  or  device 

A  person  shall  be  ineligible  to  receive 
assistance  under  this  Notice  and  be 
subject  to  such  other  remedies  as  law 
may  allow,  if  the  FSA  State  or  county 
conunittee,  or  any  other  FSA  official, 
determines  that  such  person  has: 

(1)  Adopted  a  scheme  or  other  device 
that  tends  to  defeat  the  purpose  of  the 
program  operated  under  this  Notice, 

(2)  Made  any  fraudulent 
representation  regarding  this  program, 
or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination. 

XI.  Creditor  liens  and  claims;  and  CCC 
offsets  and  withholdings 

(1)  Any  benefit  or  portion  thereof  due 
any  person  under  this  program  shall  be 
allowed  without  regard  to  questions  of 
title  under  State  law  and  without  regard 
to  any  claim  or  lien  in  favor  of  any 
person,  except  agencies  of  the  U.S. 
Government. 

(2)  CCC  may  offset  or  withhold  any 
amoimt  due  CCC  in  accordance  with  the 
provisions  of  the  regulations  at  7  CFR 
part  1403  or  successor  regulations  as 
designated  by  the  Department. 
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Xn.  Adminis  tration 

When  circ  imstances  beyond  the 
applicant's  c  introl  preclude 
compliance,  the  county  committee  may 
request  the  L  auisiana  FSA  State 
Executive  Di  ector  to  grant  relief.  In 
such  cases,  e  tcept  for  statutory 
requirements .  the  Louisiana  FSA  State 
Executive  Di:  ector  may,  in  order  to 
more  equitab  y  accomplish  this  Notice's 
goals,  waive  )r  modify  deadlines  if  the 
failiu^  to  mei  »t  such  deadlines  does  not 
adversely  aff  set  program  operation.  All 
program  payi  nents  will  be  subject  to 
review. 


CCC 


XIII.  Appeals 

Regulation  > 
this  Notice, 
resolving  disputes 
and  produce! 

Signed  at  W 
2003. 

James  R.  Little 

Executive  Vice\President, 

Corporation 

(FR  Doc.  03-2(J080 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Public  Heariitg  on  Sugarcane  State 
Allotments  aM  Processor  Allocations 


AGENCY 

USDA. 
ACTION:  Notids 


Commodity  Credit  Corporation, 
of  public  hearing. 


SUMMARY:  Th  ! 
Corporation  ( 
hearing  to 
establishing 
and  sugarcan^ 
those  allotmepts 
DATES:  The 
August  25,  2 
U.S.  Departmbnt 
lamie  L.  Whiten 
and  Jefferson 
DC.  The  hearing 
a.m.  to  1  p.m 
(EDT). 


ret  Bive 


piibl 
(03. 


(2C2) 


Conunodity  Credit 
XC)  will  hold  a  public 
comments  on 
sjugarcane  State  allotments 
processor  allocations  of 
for  the  2003  crop, 
ic  hearing  will  be  held 
in  Room  107-A  of  the 
of  Agriculture  (USDA) 
Federal  Building,  12th 
Drive,  SW.,  Washington, 

is  scheduled  from  9 
Eastern  Standard  Time 


Barbara  Fecso,  Dairy  and 
Analysis  Group,  Economic 

alysis  Staff,  Farm  Service 

,  USDA,  1400 

Avenue,  SW.,  STOP 

on.  DC  20250-0516: 
720-4146;  FAX  (202) 


Egtc 


ADDRESSES: 

Sweeteners 
and  Policy  A 
Agency  (FSA 
Independenci  ( 
0516,  Washi 
telephone 
690-1480;  e-ihai 
barbara.fecso  Wusda.gov 

FOR  FURTHER  ^FORMATION  CONTACT: 
Barbara  Fecsa  at  (202)  720-4146. 
SUPPLEMENTAI  lY  INFORMATION:  Because 
the  2002  Fani  i  Security  and  Rural 


Investment  Act  provides  CCC  wide 
discretion  in  establishing  sugarcane 
State  allotments  and  associated 
sugarcane  processor  allocations,  CCC  is 
required  to  conduct  a  hearing  on  this 
issue  in  August  of  each  year,  beginning 
with  the  2003  crop,  if  requested  by 
sugarcane  growers  by  July  15,  2003  (7 
CFR  1435.307(c)).  Such  a  request  was 
received  June  13,  2003. 

CCC  will  use  this  hearing  to  collect 
comments  on  any  issues  related  to 
establishing  sugarcane  State  allotments 
and  sugarcane  processor  allocations  of 
those  allotments  for  the  2003  crop.  After 
consideration  of  comments  obtained  at 
the  hearing,  a  final  determination  on 
cane  State  allotments  and  processor 
allocations  will  be  announced. 

The  public  hearing  will  be  held  on 
Monday,  August  25,  2003,  in  Room 
107-A  "of  the  USDA  Jamie  L.  Whitten 
Federal  Building,  12th  and  Jefferson 
Drive,  SW.,  Washington,  DC.  The 
hearing  is  scheduled  from  9  p.m. "to  1 
p.m.  Eastern  Standard  Time  (EDT). 
Attendance  is  open  to  interested  parties. 

Anyone  wishing  to  make  an  oral 
statement  may  do  so,  time  permitting. 
Comments  will  be  limited  to  5  minutes. 
A  signup  sheet  for  oral  statements  will 
be  available  at  the  entrance  of  107-A  1 
hour  before  the  hearing  begins.  Oral 
statements  will  be  made  in  the  order  the 
requests  are  received.  People  wishing  to 
make  a  written  statement  in  lieu  of  an 
oral  statement  should  send  their 
statement  to  Barbara  Fecso,  Dairy  and 
Sweeteners  Analysis  Group,  Economic 
and  Policy  Analysis  Staff,  FSA,  USDA, 
1400  Independence  Avenue,  SW,  STOP 
0516,  Washington,  DC  20250-0516;  e- 
mail:  barbara.fecso@usda.gov. 
Statements  must  be  received  by  close  of 
business  on  August  24,  2003. 

Persons  with  disabilities  who  require 
special  accommodations  to  attend  or 
participate  in  the  hearing  should  contact 
Barbara  Fecso. 

Signed  in  Washington,  DC  on  July  30, 
2003. 

James  R.  Little, 

Executive  Vice  President.  Commodity  Credit 

Corporation. 

|FR  Doc.  03-20081  Filed  8-1-03;  4:43  pm] 

BILUNG  CODE  341IM>S-P 


DEPARTMENT  OF  AGRICULTURE 

Cooperative  State  Research, 
Education,  and  Extension  Service 

Proposed  Revisions  to  the  Guidelines 
for  State  Plans  of  Work  for  the 
Agricultural  Research  and  Extension 
Formula  Funds 

AGENCY:  Cooperative  State  Research, 
Education,  and  Extension  Service, 
USDA. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  is  requesting  public 
comment  on  proposed  revisions  to  the 
Guidelines  for  State  Plans  of  Work  for 
the  Agricultiu-al  Research  and  Extension 
Formula  Funds  (64  FR  19242-19248). 
These  guidelines  prescribe  the 
procedures  to  be  followed  by  the 
eligible  institutions  receiving  Federal 
agricultural  research  and  extension 
formula  funds  under  the  Hatch  Act  of 
1887,  as  amended  (7  U.S.C.  361a  et 
seq.y,  sections  3(b)(1)  and  (c)  of  the 
Smith-Lever  Act  of  1914,  as  amended  (7 
U.S.C.  343  (b)(1)  and  (c));  and  sections 
1444  and  1445  of  the  National 
Agricultural  Research,  Extension,  and 
Teaching  Policy  Act  of  1977,  as 
amended  (7  U.S.C.  3221  and  3222).  The 
recipients  of  these  funds  are  commonly 
referred  to  as  the  1862  land-grant 
institutions  and  1890  land-grant 
institutions,  including  Tuskegee 
University  and  West  Virginia  State 
College.  CSREES  also  is  requesting 
public  comment  on  the  revision  and 
reinstatement  of  a  previously  approved 
information  collection  (OMB  No.  0524- 
0036)  associated  with  these  Guidelines. 
DATES:  Written  comments  are  invited 
from  interested  individuals  and 
organizations.  To  be  considered  in  the 
formulation  of  the  guidelines,  comments 
must  be  received  on  or  before 
September  8,  2003. 
ADDRESSES:  Address  all  comments  to 
CSREES-USDA;  Planning  and 
Accountability,  Office  of  the 
Administrator,  Mail  Stop  2214;  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2214. 
Comments  may  be  hand-delivered  to 
CSREES-USDA;  Planning  and 
Accountability,  Office  of  the 
Administrator,  Room  1325;  800  9th 
Street,  SW.,  Washington,  DC  20024. 
Comments  may  also  be  mailed 
electronically  to 
bhewitt@csrees.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Bart  Hewitt;  Program  Analyst,  Planning 
and  Accountability,  Office  of  the 
Administrator;  Cooperative  State 
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Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture; 
Washington,  DC  20250;  at  202-720- 
5623,  202-720-4730  (fax)  or  via 
electronic  mail  at 
bhewitt@csrees.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

In  accordance  with  the  Office  of 
Management  and  Budget  (OMB) 
regulations  (5  CFR  part  1320)  that 
implement  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
information  collection  and 
recordkeeping  requirements  imposed  by 
the  implementation  of  these  guidelines 
have  been  submitted  to  OMB  for 
approval.  Those  requirements  will  not 
become  effective  prior  to  OMB  approval. 
The  eligible  institutions  will  be  notified 
upon  this  approval. 

Title:  Reporting  Requirements  for 
State  Plans  of  Work  for  Agricultural 
Research  and  Extension  Formula  Funds. 

Summary:  The  purpose  of  this 
collection  of  information  is  to 
implement  the  requirements  of  section  7 
of  the  Hatch  Act  of  1887,  as  amended  (7 
U.S.C.  361g);  section  4  of  the  Smith- 
Lever  Act,  as  amended  (7  U.S.C.  343); 
and  section  1444(d)  and  section  1445(c) 
of  the  National  Agricultural  Research, 
Extension,  and  Teaching  Policv  Act  of 
1977  (NARETPA),  as  amended  (7  U.S.C. 
3221(d)  and  3222  (c)),  which  require 
that  before  funds  may  be  provided  to  a 
State  or  eligible  institution  under  these 
Acts  a  plan  of  work  must  be  submitted 
by  the  proper  officials  of  the  State  or 
eligible  institution,  as  appropriate,  and 
approved  by  the  Secretary  of 
Agriculture. 

Need  for  the  Information:  The 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998 
(AREERA),  Pub.  L.  105-185,  amended 
the  Hatch  Act  of  1887,  Smith-Lever  Act, 
and  sections  1444  and  1445  of 
NARETPA  to  require  plans  of  work  to  be 
received  and  approved  by  CSREES  prior 
to  the  distribution  of  funding  authorized 
under  these  Acts.  This  collection  of 
information  will  satisfy  the  plan  of  work 
reporting  requirements  as  imposed  by 
these  Acts.  This  collection  of 
information  includes  two  parts:  (1)  The 
submission  of  a  FY  2005-FY  2006  Plan 
of  Work  Update  to  extend  the  current 
FY  2000-FY  2004  5-Year  Plan  of  Work 
by  two  years;  and  (2)  the  submission  of 
the  Annual  Report  of  Accomplishments 
and  Results  for  the  current  5-Year  Plan 
of  Work  (i.e.,  for  FY  2003  and  FY  2004) 
and  the  FY  2005-FY  2006  Plan  of  Work 
Update  (i.e.,  for  FY  2005  and  FY  2006). 

1 .  The  first  collection  of  information 
is  required  in  order  to  satisfy  the  above 


amendments  to  the  Acts  that  authorize 
the  distribution  of  agricultural  research 
and  extension  formula  funds  to  States 
and  eligible  institutions.  In  addition  to 
a  description  of  planned  programs,  the 
FY  2005-FY  2006  Plan  of  Work  Update 
must  include  information  on  how 
critical  short-term,  intermediate,  and 
long-term  agricultural  issues  in  the  State 
will  be  addressed  in  research  and 
extension  programs;  how  the  State  or 
eligible  institution  has  developed  a 
process  to  consult  users  of  agricultural 
extension  and  research  in  the 
identification  of  critical  agricultural 
issues  in  the  State  and  the  development 
of  programs  and  projects  targeting  these 
issues  (also  referred  to  as  stakeholder 
input);  how  the  State  or  eligible 
institution  has  made  efforts  to  identify 
and  collaborate  with  other  universities 
and  colleges  that  have  a  luiique  capacity 
to  address  the  identified  agricultural 
issues  in  the  State  and  the  extent  of 
current  and  emerging  efforts  (including 
the  regional  cmd/or  multistate  efforts)  to 
work  with  these  institutions;  the 
manner  in  which  research  and 
extension,  including  research  and 
extension  activities  funded  other  than 
through  formula  funds,  will  cooperate  to 
address  the  critical  issues  in  the  State, 
including  activities  to  be  carried  out 
separately,  sequentially,  or  jointly;  and 
for  extension,  the  education  and 
outreach  programs  already  underway  to 
convey  available  research  results  that 
are  pertinent  to  a  critical  agricuRural 
issue,  including  efforts  to  encourage 
multicounty  cooperation  in  the 
dissemination  of  research  information. 

Section  103(e)  of  AREERA  (7  U.S.C. 
7613(e))  also  required,  effective  October 
1, 1999,  that  a  merit  review  process  be 
established  at  the  1862  land-grant 
institutions  and  1890  land-grant 
institutions  in  order  to  obtain 
agricultural  research  and  extension 
formula  funds.  The  current  5-Year  Plan 
of  Work  includes  a  section  for  the 
description  of  the  merit  review  process 
to  ensure  that  such  a  process  is  in  place 
prior  to  the  distribution  of  agricultural 
research  and  extension  formula  funds. 

Sections  104  and  105  of  AREERA  also 
amended  the  Hatch  Act  and  Smith- 
Lever  Act  to  require  that  a  specified 
amoimt  of  the  agricultural  reseeirch  and 
extension  formula  funds  be  expended 
for  multistate  activities  and  that  a 
description  of  these  activities  be 
reported  in  the  plan  of  work.  Section 
204  of  AREERA  further  amended  the 
Hatch  Act  and  Smith-Lever  Act  to 
require  that  a  specified  amount  of  the 
agricultural  research  and  extension 
formula  funds  be  expended  for  activities 
that  integrate  cooperative  research  and 
extension  and  that  a  description  of  these 


activities  be  included  in  the  plan  of 
work.  Two' components  of  the  5-Year 
Plan  of  Work  submission  have  been 
included  to  meet  these  additional 
requirements. 

2.  The  second  collection  of 
information  will  be  the  Annual  Report 
of  Accomplishments  and  Results.  This 
will  be  based  on  the  existing  5-Year 
Plan  of  Work  and  the  approved  FY 
2005-FY  2006  Plan  of  Work  Update, 
and  will  assist -CSREES  in  ensuring  that 
federally  supported  and  conducted 
rese£irch  and  extension  activities  are 
accomplished  in  accordance  with  the 
management  principles  set  forth  under 
section  102(d)  of  AREERA  (.7  U.S.C. 
7612(d)).  These  principles  require  that 
to  the  maximum  extent  possible, 
CSREES  shall  ensure  that  federally 
supported  research  and  extension 
activities  are  accomplished  in  a  manner 
that  integrates  agricultural  research, 
extension,  and  education  functions  to 
better  link  research  to  technology 
transfer  and  information  dissemination 
activities;  encoiuages  regional  and 
multistate  programs  to  address  relevant 
issues  of  common  concern  and  to  better 
leverage  scarce  resources;  and  achieves 
agricultural  research,  extension, 
education  objectives  through  multi- 
institutional  and  multifunctional 
approaches  and  by  conducting  research 
at  facilities  and  institutions  best 
equipped  to  achieve  these  objectives. 

CSREES  is  proposing  to  request  a  Plan 
of  Work  Update  to  the  existing  5-Year 
Plan  of  Work  (i.e.,  FY  2000-FY  2004) 
instead  of  a  new  5-Year  Plan  of  Work  in 
order  to  allow  CSREES  to  incorporate 
the  recommendations  from  the  USDA 
Office  of  Inspector  General  (OIG)  Audit 
No.  13001-3-Te,  CSREES 
Implementation  of  the  Agricultural 
Research,  Extension,  and  Education 
Reform  Act  of  1998  (AREERA)  in  the  ■ 
plan-of-work  process.  In  addition, 
CSREES  needs  time,  once  the  final 
recommendations  are  made,  to  develop 
a  viable  electronic  option  for 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA). 
Currently,  institutions  are  submitting 
their  reports  via  e-mail  in  WordPerfect 
file  format,  Microsoft  Word  file  format, 
or  ASCII  file  format,  and  CSREES 
proposes  to  have  the  institutions  to  do 
so  until  a  viable  electronic  option  is 
available.  CSREES  also  is  in  the  process 
of  developing  a  "One-Solution"  for 
reporting  for  all  CSREES  grant  programs 
including  those  covered  in  the  5- Year 
Plan  of  Work.  A  "One-Solution" 
integrated  reporting  system  will  be  more 
streamlined  and  effective,  eliminate 
duplicative  reporting,  and  provide 
additional  program  and  fiscal 
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Independence  Avenue,  SW., 
Washington,  DC  20250-2214  by  October 
14,  2003,  or  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20502.  Reference  should  be  made  to 
the  volume,  page,  and  date  of  this 
Federal  Register  publication. 

Background  and  Purpose 

The  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES)  proposes  to  revise  the 
Guidelines  for  State  Plans  of  Work  for 
the  Agricultural  Research  and  Extension 
Formula  Funds  which  implement  the 
plan-of-work  reporting  requirements 
enacted  in  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998  (AREERA),  Pub.  L.  105-185,  bv 
adding  Part  V,  FY  2005-FY  2006  Plan 
of  Work  Update.  CSREES  is  proposing 
that  the  1862  and  1890  land-grant 
institutions  be  required  to  submit  a  Plan 
of  Work  Update  only  for  FY  2005  and 
FY  2006,  instead  of  submitting  a  new  3- 
Year  Plan  of  Work  for  FY  2005-FY 
2009,  as  CSREES  needs  to  incorporate 
the  recommendations  from  the  USDA 
Office  of  Inspector  General  (OIG)  Audit 
No.  13001-3-Te,  CSREES 
Implementation  of  the  Agricultural 
Research,  Extension,  and  Education 
Reform  Act  of  1998  (AREERA)  into  the 
5-Year  Plan  of  Work.  Consequently, 
once  the  final  audit  recommendations 
are  madfe,  CSREES  needs  time  to 
develop  a  viable  electronic  option  for 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA). 
Currently,  institutions  are  submitting 
their  reports  via  e-mail  in  WordPerfect 
file  format,  Microsoft  Word  file  format, 
or  ASCII  file  format,  and  CSREES 
proposes  to  have  the  institutions  to  do 
so  until  a  viable  electronic  option  is 
available. 

The  objective  of  the  USDA  OIG  Audit 
is  to  determine  whether  CSREES 
established  effective  controls  to  ensure 
land-grant  institutions  implemented 
AREERA  provisions  in  accordance  with 
the  law  and  regulations.  The  audit 
began  on  November  8,  2002,  and  the 
fieldwork  is  still  being  conducted. 
CSREES  would  like  to  consider  the 
findings  and  recommendations  of  that 
audit  in  the  design  of  the  next  5-year 
plan  of  work.  Time  also  is  needed  for 
CSREES  to  consult  with  its  partnering 
institutions— 1862  and  1890  land-grant 
institutions — in  any  redesign  of  the 
plan-of-work  reporting  system  or 
extensive  revision  of  the  existing 
Guidelines  for  the  State  Plans  of  Work. 
This  2-year  period  will  allow  for  the 
consideration  of  the  USDA  OIG  audit 
findings  and  recommendations. 


opportunity  to  consult  with  the  1862 
and  1890  land-grant  institutions  on  any 
extensive  revisions  to  the  current 
Guidelines  for  State  Plans  of  Work,  and 
the  development  of  a  viable  electronic 
option  in  compliance  with  GPEA. 

CSREES  also  is  proposing  to  change 
the  due.  date  of  the  Annual  Report  of 
Accomplishments  and  Results  from 
March  1  to  April  1.  On  December  28, 
2000  (65  FR  82317),  CSREES  changed 
the  original  due  date  for  the  Annual 
Reports  of  Accomplishments  and 
Results  from  December  31  to  the 
following  March  1  after  consultation 
with  the  1862  and  1890  land-grant 
institutions.  CSREES  is  now  proposing 
to  extend  the  due  date  for  the  Annual 
Report  of  Accomplishments  and  Results 
to  April  1,  2004,  for  FY  2003;  April  1, 
2005,  for  FY  2004;  April  1,  2006,  for  FY 
2005;  and  April  1,  2007,  for  FY  2006. 

Pursuant  to  the  plan  of  work 
requirements  enacted  in  the 
Agricultural  Research,  Extension,  and 
Education  Reform  Act  of  1998,  the 
Cooperative  State  Research,  Education, 
and  Extension  Service  hereby  to  add 
Part  V,  FY  2005-FY  2006  Plan  of  Work 
Update,  to  the  Guidelines  for  State  Plans 
of  Work  for  Agricultural  Research  and 
Extension  Formula  Funds  as  follows: 

Guidelines  for  State  Flans  of  Work  for 
Agricultural  Research  and  Extension 
Formula  Funds 

Table  of  Contents 

V.  Submission  of  the  FY  2005-2006  Plan  of 
Work  Update 

A.  General 

1.  Planning  Option 

2.  Period  Covered 

3.  Projected  Resources 

4.  Submission  and  Due  Date  , 

5.  Certification 

B.  FY  2005-2000  Plan  of  Work  Update 

Evaluation  by  CSREES 

1.  Schedule 

2.  Review  Criteria 

The  FY  2005-FY -2006  Plan  of  Work 
Update  is  a  prospective  plan  that 
extends  coverage  of  the  original  5-Year 
Plan  of  Work  (i.e.,  FY  2000-FY  2004)  to 
include  FY  2005-FY  2006.  The  FY 
2005-2006  Plan  of  Work  Update  should 
be  prepared  for  an  institution's 
individual  functions  [i.e..  research  or 
extension  activities),  for  an  individual 
institution  (including  the  planning  of 
research  and  extension  activities),  or  for 
state-wide  activities  (a  5-year  research 
and/or  extension  plan  of  work  for  all  the 
eligible  institutions  in  a  State),  as  they 
were  submitted  in  the  original  5-Year 
Plan  of  Work  that  was  due  on  July  15, 
1999.  Each  FY  2005-FY  2006  Plan  of 
Work  Update  must  reflect  the  content  of 
the  program(s)  funded  by  Federal 
agriculttu^  research  and  extension 
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formula  funds  and  the  required 
matching  funds.  This  FY  2005-FY  2006 
Plan  of  Work  Update  must  continue  to 
describe  not  only  how  the  program(s) 
address  critical  short-term, 
intermediate,  and  long-term  agriculttu-al 
issues  in  a  State,  but  how  it  relates  to 
and  is  part  of  the  five  broad  national 
goals  as  outlined  above  and  originally 
described  in  the  previous  5-year  plan  of 
work,  thus  expanding  upon  and 
extending  the  existing  plan  with  new  or 
continuing  efforts. 

The  FY  2005-FY  2006  Plan  of  Work 
Update  should  continue  to  be  based  on 
the  five  original  national  goals 
established  in  the  FY  2000-FY  2004  5- 
year  Plan  of  Work  as  described  in 
section  II.B.l. 

2.  Period  Covered 

The  FY  2005-FY  2006  Plan  of  Work 
Update  will  extend  the  current  5-Year 
Plan  of  Work  that  covered  the  period 
from  October  1,  1999,  through 
September  30,  2004,  to  include  the 
period  from  October  1,  2004,  through 
September  30,  2006. 

3.  Projected  Resources 

The  resources  that  are  allocated  for 
various  planned  programs  in  the  FY 
2005-2006  Plan  of  Work  Update,  in 
terms  of  human  and  fiscal  measures, 
should  be  included  and  projected  to 
include  the  sixth  and  seventh  years.  The 
baseline  for  the  institution's  or  State's 
initial  plan  (for  the  two  years)  should  be 
the  Federal  agricultiual  research  and 
extension  formula  funds  for  FY  1999 
and  the  required  level  [i.e.,  percentage) 
of  matching  funds  for  FY  2005  and  FY 
2006. 

4.  Submission  and  Due  Date 

The  FY  2005-FY  2006  Plan  of  Work 
Update  must  be  submitted  by  April  1 , 
2004,  to  the  Planning  and 
Accountability  Unit,  Office  of  the 
Administrator  of  the  Cooperative  State 
Research,  Education,  and  Extension 
Service;  U.S.  Department  of  Agriculture. 
It  is  preferred  tiiat  these  FY  2005-FY 
2006  Plan  of  Work  Updates  be 
submitted  electronically  to 
bhewitt@csrees.usda.gov  in  either 
WordPerfect  file  format,  Microsoft  Word 
file  format,  or  ASCII  file  format.  It  also 
is  requested  that  the  FY  2003  Annual 
Report  of  Accomplishments  and  Results 
be  submitted  with  the  FY  2005-FY  2006 
Plan  of  Work  Update  in  order  to 
facilitate  a  more  efficient  and 
comprehensive  review  for  both  CSREES 
and  the  land-grant  institutions. 

5.  Certification 

The  FY  2005-FY  2006  Plan  of  Work 
Updates  must  be  signed  by  the  1862 


Extension  Director,  1862  Research 
Director,  1890  Extension  Administrator, 
and/ or  1890  Research  Director, 
depending  on  the  planning  option 
chosen. 

B.  FY  2005-2006  Plan  of  Work  Update 
Evaluation  by  CSREES 

1.  Schedule 

All  FY  2005-FY  2006  Plan  of  Work 
Updates  will  be  evaluated  by  CSREES  in 
conjunction  with  the  review  of  the  FY 
2003  Annual  Report  of 
Accomplishments  and  Results.  The  FY 
2005-FY  2006  Plan  of  Work  Update  wrill 
either  be  accepted  by  CSREES  without 
change  or  returned  to  the  institution, 
with  clear  and  detailed 
recommendations  for  its  modification. 
The  submitting  institution(s)  will  be 
notified  by  CSREES  of  its  determination 
within  90  days  (review  to  be  completed 
in  60  days,  communications  to  the 
institutions  allowing  a  30-day  response) 
of  receipt  of  the  document.  Adherence 
to  the  Plan  of  Work  schedule  by  the 
recipient  institution  is  critical  to 
assuring  the  timely  allocation  of  funds 
by  CSREES.  The  FY  2005-FY  2006  Plan 
of  Work  Updates  accepted  by  CSREES 
will  be  in  effect  for  the  period  beginning 
October  1,  2004,  through  September  30, 
2006.  CSREES  will  notify  all  institutions 
of  a  need  for  a  new  5-year  plan  of  work 
two  years  prior  to  the  plan's  expiration 
on  September  30,  2006. 

2.  Review  Criteria 

CSREES  will  evaluate  the  FY  2005- 
FY  2006  Plan  of  Work  Update  according 
to  the  criteria  in  section  n.C.2. 

Done  at  Washington,  DC,  this  1st  day  of 
August,  200.3. 
Colien  Hefferan, 

Administrator,  Cooperative  State  Research, 
Education,  and  Extension  Service. 
[FR  Doc.  03-20122  Filed  8-6-03;  8:45  am) 

NLUNG  CODE  3410-22-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Information  Collection;  Record  of 
Pooled  Farm  Allotment  or  Quota, 
Application  for  Transfer  of  Allotment 
or  Quota  from  Pool,  and  Request  for 
Tobacco  Disaster  Credit 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice;  Request  for  public 
comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Farm  Service  Agency  (FSA)  is  seeking 
comments  from  all  interested 
individuals  and  entities  on  the 


reinstatement  with  revision  of  a 
previously  approved  information 
collection  and  on  a  new  information 
collection  transaction.  The  revision  to 
the  information  collection  is  to  remove 
all  references  to  peanuts.  The  three 
forms  will  be  used  in  administering  the 
tobacco  marketing  quota  program. 
DATES:  To  be  assured  of  consideration, 
comments  about  this  notice  must  be 
received  in  writing  on  or  before  October 
6,  2003.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Conunents  concerning  this 
notice  should  be  addressed  to  the 
Director,  Tobacco  Division,  FSA,  USDA, 
1400  Independence  Avenue,  SW.,  Room 
5750-S,  STOP  0514,  Washington,  DC 
20250-0514;  and  to  the  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs.  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Comments  may  be  submitted 
via  facsimile  to  (202)  720-0549  or  by  e- 
mail  to  tob_comments@wdc.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham,  TobacCo  Division,  at  (202) 
720-2715  or  at 

ann_wortham@wdc.usda.gov.  The 
public  may  inspect  comments  received 
and  copies  of  the  forms  at  the  Tobacco 
Division  at  the  address  shown  above 
during  normal  business  hoiu's.  Visitors 
are  encouraged  to  call  ahead  at  (202) 
720-7413  to  facilitate  entry  into  the 
building.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m.,  eastern 
standard  time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collections 

Title:  Record  of  Pooled  Farm 
Allotment  of  Quota. 

OMB  Control  Number:  0560-0033. 

Form  Number:  FSA-1 77. 

Type  of  Request:  Reinstatement  With 
Revision  of  a  Previously  Approved 
Information  Collection. 

Abstract:  The  'Record  of  Pooled  Farm 
Allotment  or  Quota'  form  is  used  to 
record  tobacco  allotments  or  quotas  that 
are  to  be  held  in  a  reserve  'pool'  for 
landowners  who  have  been  displaced 
because  their  farms  have  been  taken  by 
power  of  'eminent  domain'  by  a  Federal, 
State,  or  other  agency  either  by  coiul 
proceedings  to  condemn  the  land  or  by 
negotiation  between  the  agency  and  the 
owner  of  the  land.  When  an  owner  is 
displaced  from  a  farm  in  such  a  way,  the 
owner  shall  notify  the  FSA  Coimty 
Committee  at  the  FSA  County  office 
where  the  farm  is  located  so  that  the 
farm  allotment  or  quota  may  be  placed 
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Number:  0560-0033. 
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Type  of  Request:  New  collection. 

Abstract:  Tobacco  growers  whose 
crop  either  could  not  be  planted  or  that 
failed  because  of  a  natural  disaster  will 
use  the  'Request  for  Tobacco  Disaster 
Credit'.  When  a  grower  is  faced  with 
.  either  condition,  the  grower  may  supply 
information  pertaining  to  the  disaster  to 
the  County  Committee  of  the  FSA 
County  office  where  the  tobacco  farm  is 
located,  requesting  disaster  credit  for 
the  affected  acreage.  Data  provided  by 
the  grower  in  this  information  collection 
transaction  include  such  things  as  the 
kind  and  amount  of  tobacco  impacted, 
weather  conditions  which  affected  it, 
and  management  practices  that  were 
used  in  planting,  or  preparing  to  plant 
the  crop. 

Estimate  of  Annual  Burden:  30 
minutes. 

Type  of  Respondents:  Allotment  or 
quota  growers  who  were  prevented  from 
planting  tobacco,  or  whose  tobacco  crop 
failed,  because  of  a  disaster. 

Estimated  Annual  Number  of 
Respondents:  12. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  6  hours. 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  purposes  stated  and 
the  proper  performance  of  FSA, 
including  whether  the  information  will 
have  practical  or  scientific  utility;  (2) 
the  accuracy  of  the  agency's  estimate  of 
the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  iniormation 
technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  records.  Comments  will 
be  summarized  and  included  in  the 
submission  for  Office  of  Management 
and  Budget  Approval. 

Signed  at  Washington,  DC,  on  July  28, 
2003. 

fames  R.  Little, 

Administrator,  Farm  Service  Agency. 
(FR  Doc.  03-20083  Filed  8-6-03;  8:45  ami 

BILUNG  CODE  3451-OS-P 


DEPARTMErfT  OF  AGRICULTURE 

Farm  Service  Agency 

Information  Collection;  Online 
Registration  for  FSA-sponsored 
Events  and  Conferences 

agency:  Farm  Service  Agency,  USDA. 
ACTION:  Notice;  Request  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Farm  Service  Agency  is  seeking 
comments  from  all  interested 
individuals  and  organizations  on  an 
extension  without  revision  of  the 
information  collection  associated  with 
online  registration  for  FSA-sponsored 
events  and  conferences.  The 
information  collection  is  needed  for 
FSA  to  obtain  information  from  the 
respondents  who  register  on  the  Internet 
to  make  payment  and  reservations  to 
attend  any  FSA-sponsored  conferences 
and  events. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  October  6,  2003.  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Farm 
Service  Agency.  USDA.  Office  of 
External  Affairs,  Jeff  Kerby,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250.  Comments  also 
may  be  submitted  via  facsimile  to  (202) 
720-2979  or  by  e-mail  to: 
jeff.kerby@wdc.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Kerby.  Office  of  External  Affairs,  (202) 
720-1593.  Individuals  who  use 
telecommunication  devices  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  eastern 
standard  time,  Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Information  Collection 

Title:  Online  Registration  for  FSA- 
sponsored  Events  and  Conferences 

OMB  Number:  0560-0226. 

Expiration  Date  of  Approval:  12/31/ 
03. 

Type  of  Request:  Extension  with  no 
revision. 

Abstract:  The  collection  of 
information  is  necessary  for  people  to 
register  online  to  make  payment  and 
reservations  to  attend  conferences  and 
events.  They  can  register  on  FSA's 
Online  Registration  site  on  the  Internet. 
Respondents  who  do  not  have  access  to 
the  Internet  can  register  by  mail  or  fax. 
The  information  is  collected  by  the  FSA 
employees  who  sponsor  the  conferences 
emd  events.  The  FSA  is  collecting 
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common  elements  frt)m  interested 
respondents  such  as  name,  organization, 
address,  country,  phone  number.  State. 
City  or  Town,  payment  options  (cash, 
credit  card,  check)  and  special 
accommodations  requests.  The 
respondents  are  mainly  individuals  who 
are  interested  in  attending  the  FSA- 
sponsored  conferences  or  events.  The 
information  is  used  to  collect  pajmient 
from  the  respondents  and  make  hotel   • 
reservations  and  other  special 
arrangements  as  necessary. 

Estimate  of  Annual  Burden:  15 
minutes. 

Type  of  Respondents:  Individuals. 

Estimated  Annual  Number  of 
Respondents:  900. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  900. 

Estimated  Total  Annual  Burden  on 
Respondents:  225. 

Comment  is  invited  on:  (1)  Whether 
this  collection  of  information  is 
necessary  for  the  stated  purposes  and 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  for  Office  of  Management 
cmd  Budget  approval. 

Signed  at  Washington,  DC,  on  July  28, 
2003. 

James  R.  Little, 

Administrator.  Farm  Service  Agency. 

(FR  Doc.  03-20084  Filed  8-€-03;  8:45  am) 

BILUNG  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

Release  of  Georgia  Tobacco  Farmers' 
Social  Security  Numbers  to  the  State 
of  Georgia  for  IMatching  Payments 
Under  the  Tobacco  Payment  Program 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
Farm  Service  Agency's  (FSA's)  intent  to 


release  the  Social  Security  Numbers  of 
those  Georgia  tobacco  farmers  who 
received  2003  Federal  Tobacco  Payment 
Program  (TOPP)  payments  to  the  State 
of  Georgia  and  instructs  interested 
parties  how  to  opt  out  of  the  release. 
Social  Security  Numbers  will  enable 
Georgia  to  distribute  an  identical  sum  of 
State  funds  to  each  Georgia  farmer  who 
received  a  Federal  TOPP  payment. 
DATES:  To  be  assured  of  consideration, 
requests  for  exemption  from  the  release 
of  Social  Security  information  must  be 
received  in  writing  on  or  before  August 
22. 2003. 

ADDRESSES:  Mail  or  hand-deliver 
requests  to  opt  out  of  the  release  of 
Social  Security  information  to  Director, 
Tobacco  Division.  FSA,  USDA,  1400 
Independence  Avenue,  SW..  Room 
5750-S.  STOP  0514,  Washington,  DC 
20250-0514.  Also,  requests  may  be  sent 
by  facsimile  to  (202)  720-9832  or  by  e- 
mail  to  tob_comments@wdc.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham.  Agricultural  Program 
Specialist.  Tobacco  Division,  FSA, 
USDA,  STOP  0514.  1400  hidependence 
Avenue,  SW.,  Washington,  DC  20250- 
0514:  Telephone— (202)  720-2715;  e- 
mail — ann_wortbam@wdc.  usda.gov 
SUPPLEMENTARY  INFORMATION:  Section 
205  of  the  Agricultural  Assistance  Act  of 
2003  (Pub.  L.  108-7)  (the  Act)  provides 
for  Federal  TOPP  payments  to  be  made 
to  eligible  persons  for  certain  kinds  of 
tobacco.  Tobacco  farmers  who  applied 
for  Federal  TOPP  payments  were 
required  to  provide  their  Social  Security 
Numbers  to  the  Farm  Service  Agency 
(FSA). 

The  Act  includes  a  special  rule  for 
Georgia  that  requires  that  Federal 
payments  would  be  made  to  farmers  in 
Georgia  only  if  the  State  of  Georgia 
agreed  to  use  $13,000,000  of  State  funds 
to  make  payments  concurrently,  or 
subsequently,  to  the  same  persons  and 
in  the  same  manner  as  stipulated  for  the 
TOPP  payments. 

In  order  to  efficiently  and 
expeditiously  make  the  matching 
payments  to  Georgia  tobacco  farmers, 
the  State  of  Georgia  has  requested  that 
FSA  provide  the  names,  addresses. 
Social  Security  Numbers,  and  the 
amount  of  money  to  be  paid  to  each 
farmer.  Precautions  will  be  taken  to 
ensure  that  the  Social  Security 
information  will  only  be  used  by  the 
State  of  Georgia  to  make  matching 
payments  and  wrill  not  be  released  to 
outside  entities  or  individuals.  The 
matching  State  payments  can  provide 
much  needed  financial  help  to  Georgia 
farmers  and  therefore  the  Secretary 
intends  to  release  the  Social  Security 
Numbers  to  the  State  of  Georgia. 


However,  because  Social  Security 
Numbers  are  private,  the  Secretary  will 
not  release  the  Social  Security  Numbers 
of  Georgia  tobacco  farmers  who  request 
that  they  not  be  released.  Fanners  who 
want  to  opt  out  of  the  release  must  send 
written  notice  of  their  election  to  the 
Director  of  the  Tobacco  Division,  as 
provided  in  the  ADDRESSES  section  of 
this  notice. 

Each  fanner  should  understand  that 
not  releasing  his  or  her  Social  Security 
Number  to  the  State  of  Georgia  could 
result  in  a  delay  in  receiving  a  payment 
from  the  State  or  ineligibility  for  such  a 
payment.  FSA  does  not  expect  many 
farmers  to  opt  out  of  the  release. 

Signed  at  Washington,  DC.  on  August  1. 
2003.  . 

James  R.  Little, 

Administrator,  Farm  Service  Agency. 

[FR  Doc.  03-20117  Filed  8-4-03;  12:08  pm] 

BILUNG  COOE  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Interpretive 
Services  at  Ancient  Bristlecone  Pine 
Forest  in  the  Inyo  National  Forest 

AGENCY:  Forest  Service.  USDA.    . 
ACTION:  Notice;  request  for  comment. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  the 
Forest  Service  is  seeking  comments 
from  all  interested  individuals  and 
organizations  on  a  new  information 
collection.  Interpretive  Services  at 
Ancient  Bristlecone  Pine  Forest  in  the 
Inyo  National  Forest.  This  study 
requires  administration  of  a  survey  to  a 
statistical  sample  of  site  visitors. 
DATES:  Comments  must  be  received  in 
vmting  on  or  before  October  6.  2003  to 
be  assured  of  consideration.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Comments  concerning  this 
notice  should  be  addressed  to  Dr.  James 
Absher.  USDA  Forest  Service.  Pacific 
Southwest  Research  Station.  4955 
Canyon  Crest  Drive,  Riverside.  CA 
92507.  Comments  also  may  be 
submitted  via  facsimile  to  (909)  680- 
1501  or  by  e-mail  to  jabsher^fs.fed.us. 
The  public  may  inspect  comments 
received  at  the  address  given  previously 
during  normal  business  hours.  Visitors 
are  encouraged  to  call  ahead  to  (909) 
680-1559  to  facilitate  entry  to  the 
building. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
James  Absher.  Pacific  Southwest 
Research  Station,  at  (909)  680-1501. 


47018 


t 


Federal  Register/ Vol.  68,  No.  152 /Thursday,  August  7,  2003 /Notices 


Individuals  w4o  use  telecommunication 
devices  for  the  deaf  (TDD)  may  call  the 
Federal  Relay  Jervice  (FRS)  at  1-800- 
877-8339  24  h  aurs  a  day,  every  day  of 
the  year,  inclu  iing  holidays. 
SUPPLEMENTAR  r  INFORMATION: 

Title:  Interpi  etive  Services  at  Ancient 
Bristlecone  Pii  e  Forest. 

OMB  Numb(  r;  0596-New. 

Type  of  Req\  test:  New. 

Abstract:  As  part  of  a  continuing 
research  effort  to  develop  and  try 
alternative  apf  roaches  for  evaluating 
recreational  se  vices  on  public  lands, 
this  informatic  n  collection  will  focus 
entirely  on  vis  tors  to  the  Ancient 
Bristlecone  Fo  est  in  the  Inyo  National 
Forest  of  Calift  rnia,  which  is  an 
important  tour  st  destination.  The 
information  co  lected  will  h^p  forest 
managers  bette  r  understand  how  and 
why  visitors  u!  e  the  interpretive 
opportunities   irovided  and  ways  to 
improve  servic  3  delivery.  It  will 
contribute  to  tl  e  assessment  of 
recreational  op  portimities  and  to  the 
forest's  public  jrograms  in  general. 
Researchers  vvi  II  use  three  methods  to 
collect  the  infc  rmation:  (1)  On-site 
observation  of  site  use — for  example, 
time  spent  on  i  n  interpretive  trail  or 
inside  the  visit  jr  center,  (2)  an 
interview,  or  {> )  a  self-administered, 
written  questic  nnaire.  Both  the 
interview  and  i  uestionnaire  are 
voluntary  and  vill  contain  questions 
about  how,  wh  /,  and  when  visitors  used 
interpretive  sei  vices  at  Ancient 
Bristlecone  Pir  e  Forest,  whether  these 
services  meet  t  leir  needs,  and  how  they 
think  the  inter  iretive  services  might  be 
improved. 

Experts  in  re  creation,  social  science 
and  interpretiv  ?  services  from  the  Forest 
Service  and  co  )perating  universities,  in 
consultation  w  th  the  Inyo  National 
Forest  staff,  wi  1  develop  the  surveys. 
The  researcher ;  will  then  administer  the 
surveys  to  a  rai  idom  sample  of  visitors 
at  Ancient  Bris  tlecone  Pine  Forest, 
analyze  the  inf  )rmation  and  incorporate 
the  results  and  recommendations  into 
reports  for  use  jy  managers  and  other 
researchers.  Tl  is  survey  is  necessary  to 
provide  land  n:  anagers  with  reliable 
information  ab  )ut  site  visitors  and  to 
improve  custoi  ler  and  information 
services. 

Estimate  of  J  nnual  Burden:  20 
minutes  per  rei  pondent. 

Type  of  Resf  ondents:  Randomly 
selected  indivi  iuals  visiting  the 
interpretive  sei  vices  at  Ancient 
Bristlecone  Pir  e  Forest,  Inyo  National 
Forest,  Califon  ia. 

Estimated  Ai  tnual  Number  of 
Respondents: 'i. 000. 

Estimated  Ai  tnual  Number  of 
Responses  per  Respondent:  One. 


Estimated  Total  Annual  Burden  on 
Respondents:  333  hours. 

Comment  is  Invited 

Comment  is  invited  on:  (1)  The 
necessity  of  the  information  collection 
for  the  stated  purposes  and  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  or 
scientific  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  information 
collection  burden,  including  the  validity 
of  the  methodology  and  assumptions 
used;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Use  of  Comments 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  be  a 
matter  of  public  record.  Comments  will 
be  summarized  and  included  in  the 
submission  request  toward  Office  of 
Management  and  Budget  approval. 

Dated:  August  1,  2003. 
Robert  Lewis,  |r., 

Deputy  Chief  for  Research  and  Dev^opment. 
(FR  Doc.  03-20142  Filed  8-6-03;  8:45  am) 
BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  Resource  Advisory 
Committee  MJeeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393)  the  Sierra  National  Forest's 
Resource  Advisory  Committee  for 
Madera  County  will  meet  on  Monday, 
July  21,  2003.  The  Madera  Resource 
Advisory  Committee  will  meet  at  the 
Spring  Valley  Elementary  School  in 
O'Neals,  CA.  The  purpose  of  the 
meeting  is:  Discuss  reciting  the  Flag 
Salute  to  open  meeting,  review  any  new 
RAC  proposals,  review  progress  of  FY 
2002  accounting,  update  on  new  Forest 
Service  Region  5  RAC  website,  finalize 
Madera  County  RAC  mission  and  clarity 
voting  procedures. 


DATES:  The  Madera  Advisory  Committee 
meeting  will  be  held  Monday,  August 
18,  2003.  The  meeting  will  be  held  from 
7  p.m.  to  9  p.m. 

ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  Spring 
Valley  Elementary  School,  46655  Road 
200,  O'Neals,  CA  93645. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  U.S.D.A.,  Sierra  National 
Forest,  57003  Road  225,  North  Fork,  CA, 
93643  (559)  877-2218  ext.  3100;  e-mail: 
dmartin05@fs.fed.  us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Discuss 
reciting  the  Flag  Salute  to  open  meeting, 
(2)  review  any  new  RAC  proposals,  (3) 
review  progress  of  FY  2002  accounting, 
(4)  update  on  new  Forest  Service  Region 
5  RAC  website,  (5)  finalize  Madera 
County  RAC  mission,  and  (6)  clarify 
voting  procedures.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  August  1.  2003. 
David  W.  Martin, 

District  Ranger. 

[FR  Doc.  03-20089  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  3410-11— M 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

[03-01 -SA] 

Designation  for  the  Grand  Forks  (ND) 
Area 

AGENCY:  Grain  Inspection,  Packers  .and 
Stockyards  Administration,  USDA. 
ACTION:  Notice. 

SUMMARY:  Grain  Inspection.  Packers  and 
Stockyards  Administration  (GIPSA) 
announces  designation  of  the  following 
organizations  to  provide  official  services 
under  the  United  States  Grain  Standards 
Act.  as  amended  (Act): 

Grain  Inspection,  Inc.  (Jamestown); 

Minot  Grain  Inspection,  Inc.  (Minot); 

North  Dakota  Grain  Inspection 
Service,  Inc.  (North  Dakota);  and 

Northern  Plains  Grain  Inspection 
Service,  Inc.  (Northern  Plains). 
EFFECTIVE  DATE:  October  1,  2003. 
ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525,  e-mail 
fanet.M.Hart®  usda.gov. 
SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
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determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  3,  2003,  Federal  Register 
(68  FR  9971),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  area  assigned  to  Grand 
Forks  Grain  Inspection  Department,  Inc. 
(Grand  Forks),  to  submit  an  application 
for  designation.  Applications  were  due 
by  April  1,2003. 

There  were  five  applicants  for  the 
Grand  Forks  Area:  Grand  Forks, 
Jamestown,  Minot,  and  North  Dakota, 
all  currently  designated  official 
agencies;  and  Paul  B.  Bethke,  Terry  D. 
Pladson,  and  Ryan  M.  Kuhl  proposing  to 
do  business  as  Northern  Plains  Grain 
Inspection  Service,  Inc.  Grand  Forks 
applied  for  designation  to  provide 
official  services  in  the  entire  area 
cmrendy  assigned  to  them.  Jamestown, 
Minot,  North  Dakota,  and  Northern 
Plains,  applied  for  all  or  part  of  the  area 
currently  assigned  to  Grand  Forks. 

GIPSA  asked  for  conunenfs  on  the 
applicants  for  providing  service  in  the 
Grand  Forks  area  in  the  May  1,  2003, 
Federal  Register  (68  FR  23279). 


Comments  were  due  by  May  1,  2003. 
GIPSA  received  40  comments  by  the 
due  date.  Grand  Forks  received  14 
favorable  comments,  13  from  grain 
elevator  managers  and  one  from  Grand 
Forks'  owner;  and  one  unfavorable 
comment  from  a  grain  elevator  manager. 
Jamestown  received  six  favorable 
comments  from  grain  elevator  managers. 
Minot  received  one  favorable  comment 
from  a  grain  elevator  manager.  North 
Dakota  received  five  favorable 
comments  from  elevator  managers. 
Northern  Plains  received  12  favorable 
comments  and  one  unfavorable 
comment  from  grain  elevator  managers. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act 
and,  according  to  section  7(f)(1)(B), 
determined  the  following.  Jamestown  is 
better  able  to  provide  services  in  the 
southwestern  portion  of  the  Grand  Forks 
area  in  North  Dakota,  as  follows:  the 
remainder  of  Wells  and  Eddy  Counties 
in  addition  to  the  area  they  already 
serve.  Minot  is  better  able  to  provide 
services  in  the  western  portion  of  the 
Grand  Forks  area  in  North  Dakota,  es 
follows;  the  remainder  of  Bottineau 
County,  in  addition  to  the  area  they 


afready  serve.  North  Dakota  is  better 
able  to  provide  services  in  the 
southeastern  portion  of  the  Grand  Forks 
area  in  North  Dakota,  as  follows:  the 
remainder  of  Traill  County,  in  addition 
to  the  area  they  already  serve.  Northern 
Plains  is  better  able  to  provide  services 
in  a  portion  of  the  Grand  Forks  area  in 
North  Dakota,  as  foUovys:  Benson, 
Cavalier,  Grand  Forks,  Nelson,  Ramsey, 
Rolette,  Pembina,  Pierce  (the  eastern 
portion  only),  Towmer,  and  Walsh 
Counties. 

These  designation  actions  to  provide 
official  inspection  services  are  effective 
October  1,  2003,  and  run  concurrent 
with  the  official  agencies'  present 
designations,  in  the  geographic  areas 
specified  above  in  addition  to  any  areas 
they  are  already  designated  to  serve,  if 
applicable.  North  Dakota's  current 
designation  ends  March  31,  2005; 
Jamestown's  "current  designation  ends 
March  31,  2006;  Minot's  current 
designation  ends  June  30,  2006. 
Northern  Plains  is  designated  for  18 
months  only  to  provide  official  services 
in  the  geographic  area  for  which  they 
applied.  Interested  persons  may  obtain 
official  services  by  calling  the  telephone 
numbers  listed  below. 


Official  agency 

Headquarters  location  and  telephone 

Designation  start-end 

Jamestown 

Jamestown,  ND    701-252-1290 

04A)  1 /2003-03/3 1 /2006 

Minot  

North  Dakota 

Northern  Plains 

Minot,  ND    701-838-1734  „ 

Fargo,  ND     701-293-7420  .'. 

Additional  locations:  Ayr,  Enderlin,  and  Hillsboro,  ND. 

Grand  Forks,  ND    701-772-2414 

07/01/2003-06/30/2006 
04/01/2002-03/31/2005 

10/01/2003-031/31/2005 

Additional  location:  Devils  Lake,  ND. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  August  4,  2003. 
Donna  Reifschneider, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administrdtion. 
[FR  Doc.  03-20123  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  3410-EN-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  37-2003] 

Foreign-Trade  Zone  82 — Mobile,  AL; 
Request  for  Manufacturing  Authority, 
Bender  Shipbuilding  and  Repair 
Company  (Shipbuilding) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Mobile,  Alabama, 
grantee  of  FTZ  82,  pursuant  to  Section 
400.28(a)(2)  of  the  Board's  regulations 
(15  CFR  part  400),  requesting  authority 


on  behalf  of  Bender  Shipbuilding  and 
Repair  Company  (Bender)  to  construct 
and  repair  oceangoing  vessels  under 
FTZ  procedures  within  FTZ  82.  It  was 
formally  filed  on  July  29,  2003. 

The  Bender  facility  is  used  for  the 
construction,  repair,  and  conversion  of 
commercial  and  military  vessels  for 
domestic  and  international  customers. 
Foreign  components  that  may  be  used  at 
the  shipyard  (up  to  20%  of  finished 
vessel  value)  include:  plastic  tubes/ 
pipes/hoses/fittings/closures/cases/ 
bags/crates,  rubber  mats/gaskets/o-rings/ 
seals/dock  fenders/knobs/dampeners, 
knotted  rope/twine,  glass  fibers,  articles 
of  glass,  steel  mill  products  (must  be 
admitted  imder  privileged  foreign  status 
(19  CFR  146.41)),  steel  and  iron  pipe/ 
tube/profiles/casings/fittings,  bridges 
and  bridge  sections,  roofing,  siding, 
flooring,  cooking  appliances,  hangers, 
copper  cmd  brass  bar/rods/profiles, 
aluminimi  plate/sheet/strip/bar/ 
profiles/tube/wire,  articles  of  aluminum 
(bridge  sections  and  structures,  roofing, 


guttering,  siding,  tanks,  reservoirs, 
drums,  cans,  cable,  frames,  fasteners, 
hangers),  metal  hinges,  pneumatic 
cylinders,  door  closers,  pumps  air 
conditioners,  fire  extinguishers, 
sprinkler  systems,  air  cleaners,  de/ 
humidifiers,  trash  compactors,  valves, 
transmissions  and  related  parts,  gears, 
flywheels,  pulleys,  propellers, 
transformers,  converters,  inductors, 
radar  apparatus,  television  equipment, 
smoke  detectors,  alarms,  indicator 
panels,  printed  circuits,  electrical 
switches/relays/fuses/surge 
suppressors/connectors/terminals, 
generators,  lamps,  wiring  harnesses, 
fiber  optic  cable,  navigational 
equipment,  thermostats,  monostats, 
regulators,  controllers,  lamps,  and 
lighting  fixtures  (2003  duty  rates:  free — 
14.3%). 

FTZ  procedures  would  exempt 
Bender  from  Customs  duty  payments  on 
the  foreign  components  (except  steel 
mill  products)  used  in  export  activity. 
On  its  domestic  sales,  the  company 
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would  be  abl(  i  to  choose  the  duty  rate 
that  applies  ti  >  hnished  oceangoing 
vessels  (duty  free)  for  the  foreign-origin 
components  i  loted  above.  Duties  would 
be  deferred  oi  reduced  on  foreign 
production  e(  uipment  admitted  by. 
Bender  to  the  zone  until  which  time  it 
becomes  opeiational.  The 
manufacturin ;  activity  conducted  under 
FTZ  procedui  es  would  be  subject  to  the 
"standard  shi  ayard  restriction" 
applicable  to  oreign-origin  steel  mill 
products  (e.g.  angles,  pipe,  plate), 
which  requin  s  that  Customs  duties  be 
paid  on  such  terns.  The  application 
indicates  that  the  savings  from  FTZ 
procedures  w  juld  help  improve  the 
facility's  intei  national  competitiveness. 
Publiccom  nent  on  the  application  is 
invited  from  interested  parties. 
Submissions  original  and  three  copies) 
shall  be  addrt  ssed  to  the  Board's 
Executive  Sec  retary  at  the  following 
addresses: 

1 .  Submissi  ons  via  Express/Package 
Delivery  Serv,  ces:  Foreign-Trade  Zones 
Board,  U.S.  D  ;partment  of  Commerce, 
Franklin  Couil  Building-Suite  4100W, 
1099  14th  Stri  set,  NW,  Washington,  DC 
20005;  or, 

2.  Submissions  via  the  U.S.  Postal 
Service:  Forei  ;n-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
4100W,  1401  :onstitution  Ave.,  NW, 
Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
September  22  2003.  Rebuttal  comments 
in  response  tc  material  submitted 
during  the  for  Jgoing  period  may  be 
submitted  dui  ing  the  subsequent  15-day 
period  to  Oct(  ber  6,  2003. 

A  copy  of  tl  e  application  will  be 
available  for  f  ublic  inspection  at  the 
Office  of  the  F  oreign-Trade  Zones 
Board's  Executive  Secretary  at  address 
No.l  listed  abwe. 

Dated;  July  2<  ,  2003. 
Pierre  V.  Duy, 
Acting  Executiv  ? 
[FR  Doc.  03-20 
BOiJNG  CODE  351  i-OS-P 


Secretary. 
78  Filed  8-6-03:  8:45am] 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-831]      \ 

Fresh  Garlic  (from  the  People's 
Republic  of  China:  Notice  of  Extension 
of  Time  Limit  tor  the  Preliminary 
Results  of  Antidumping  Duty 
Administrative  and  New  Shipper 
Reviews 


Import 


AGENCY 

International 
Department  o 


Administration, 
'rade  Administration, 
Commerce. 


ACTION:  Notice  of  extension  of  time  limit 
for  the  preliminary  results  of 
antidumping  duty  administrative  and 
new  shipper  reviews. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  ihe  administrative 
and  new  shipper  reviews  of  the 
antidumping  duty  order  on  fresh  garlic 
from  the  People's  Republic  of  China 
until  October  31,  2003.  This  extension 
applies  to  the  administrative  review  of 
four  exporters,  Jinan  Yipin  Corporation, 
Ltd.,  Shandong  Heze  International 
Trade  and  Developing  Company,  Top 
Pearl  Ltd.,  and  Wo  Hing  (H.K.)  Trading 
Co.,  and  the  new  shipper  reviews  of 
three  exporters,  Jining  Trans-High 
Trading  Company,  Zhengzhou  Harmoni 
Spice  Co.,  Ltd.,  and  Xiangcheng  Yisheng 
Foodstuffs  Co.,  Ltd.i  The  period  of 
review  is  November  1,  2001,  through 
October  31,  2002. 
EFFECTIVE  DATE:  August  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  EUman  or  Minoo  Hatten,  AD/CVD 
Enforcement  3,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482^852  and  (202)  482-1690, 
respectively. 

Background 

On  December  26.  2002,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  the  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  (67  FR  78772), 
in  which  it  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  fresh  garlic  from  the  People's 
Republic  of  China  (PRC).  On  January  6, 
2003,  the  Department  published  in  the    . 
Federal  Register  the  Notice  of  Initiation 
of  New  Shipper  Antidumping  Duty 
Reviews:  Fresh  Garlic  from  the  People's 
Republic  of  China  (68  FR  542),  in  vdiich 
it  initiated  new  shipper  reviews  for 
three  companies.  On  March  10,  2003, 
we  aligned  the  new  shipper  reviews 
with  the  administrative  review  pursuant 
to  19  CFR  351.214(j).  As  such,  the  time 
limits  for  the  new  shipper  reviews  were 
aligned  with  those  for  the 
administrative  review.  See 
memorandum  to  the  File  from  Jeimifer 


'  On  July  31,  2003.  we  issued  a  notice  partially 
rescinding  the  administrative  review  covering  sales 
made  during  the  period  November  1.  2001.  through 
October  31,  2002,  by  Clipper  Manufacturing  Ltd.. 
Fook  Huat  Tong  Kee  Pte.,  Ltd.,  Huaiyang  Hongda 
Dehydrated  Vegetable  Company,  Golden  Light 
Trading  Company,  Ltd.,  Good  Fate  International. 
Phil-Sino  International  Trading  Inc.,  and  Mai  Xuan 
Fruitex  Co.,  Ltd. 


Moats  entitled  "Request  for  Alignment 
of  Aimual  and  New  Shipper  Reviews," 
dated  March  10,  2003. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Administrative  and  New 
Shipper  Reviews 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  provides 
that  the  Department  will  issue  the 
preliminary  results  of  an  administrative 
review  of  an  antidumping  duty  order 
within  245  days  after  the  last  day  of  the 
anniversary  month  of  the  date  of 
publication  of  the  order.  The  Act 
provides  further  that  the  Department 
may  extend  that  245-day  period  to  365 
days  if  it  determines  it  is  not  practicable 
to  complete  the  review  within  the 
foregoing  time  period. 

The  Department  has  determined  that 
the  aligned  administrative  review  and 
new  shipper  reviews  are  extraordinarily 
complicated  and  that  it  is  not 
practicable  to  complete  the  preliminary 
results  by  the  current  deadline  of 
August  2,  2003.  There  are  a  number  of 
complex  factual  and  legal  questions 
related  to  the  calculation  of  the 
antidumping  margins  in  the 
administrative  review  and  new  shipper 
reviews,  in  particular  the  analysis  of  the 
bona  fides  of  the  sales  at  issue  and  the 
valuation  of  the  factors  of  production. 
We  require  additional  time  to  issue 
supplemental  questionnaires  addressing 
these  matters,  review  the  responses,  and 
verify  certain  information.  Therefore,  in 
accordance  with  section  751(a)|3)(A)  of 
the  Act,  the  Department  is  extending  the 
time  limit  for  the  preliminary  results  by 
90  days,  until  no  later  than  October  31, 
2003. 

Dated:  August  1.  2003. 
Laurie  Parldiill, 

Acting  Deputy  Assistant  Secretary  for  AD/ 
CVD  Enforcement  I. 

(FR  Doc.  03-20175  Filed  8-6-03;  8:45  am] 
BILUNG  CODE  351(M}S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-818J 

Notice  of  Preliminary  Results  and 
Partial  Rescission  of  Antidumping 
Duty  Administrative  Review  and  Intent 
Not  to  Revoke  In  Part:  For  the  Sixth 
Administrative  Review  of  the 
Antidumping  Duty  Order  on  Certain 
Pasta  from  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
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action:  Notice  of  preliminary  results 
and  partial  rescission  of  antidumping 
duty  administrative  review  and  intent 
not  to  revoke  in  part. 

SUMMARY:  In  response  to  requests  by 
interested  parties,  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
pasta  ("pasta")  from  Italy  for  the  period 
of  review  ("POR")  July  1,  2001  through 
June  30,  2002. 

We  preliminarily  determine  that 
during  the  POR,  Pastificio  Garofalo 
S.p.A.  ("Garofalo"),  lAPC  Italia  S.r.l. 
("lAPC"),  and  Industria  Alimentare 
Colavita,  S.p.A.  ("Indalco")  and  its 
affiliate  Fusco  S.r.l.  ("Fusco") 
(collectively  "Indalco"),  P.A.M.  S.p.A. 
("PAM"),  Molino  e  Pastificio  Tomasello 
S.r.l.  ("Tomasello"),  and  Pastificio 
Zaffiri  S.r.l.  ("Zaffiri"),  sold  subject 
merchandise  at  less  than  normal  value 
("NV").  If  these  preliminary  results  are 
adopted  in  the  final  results  of  this 
administrative  review,  we  will  instruct 
the  Bureau  of  Customs  and  Border 
Protection  ("BCBP")  to  assess 
antidumping  duties  equal  to  the 
difference  between  the  export  price 
("EP")  or  constructed  export  price 
("CEP")  and  NV. 

We  preliminarily  determine  that 
during  the  POR,  Pastificio  Guido  Ferrara 
("Ferraja"),  Pastificio  Antonio  Pallante 
S.r.l.  ("Pallante")  and  its  affiliate 
Industrie  Alimertari  Molisane  s.r.l 
("lAM")  (collectively  "Pallante"), 
Pastificio  F.LLI  Pagani  S.p.A.  ("Pagani") 
and  Rummo  S.p.A.  Molino  e  Pastificio 
("Rummo")  did  not  make  sales  of  the 
subject  merchandise  at  less  than  NV 
(i.e.,  sales  were  made  at  "zero"  or  de 
minimis  dumping  margins).  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  this  administrative 
review,  we  will  instruct  the  BCBP  to 
liquidate  appropriate  entries  without 
regard  to  antidumping  duties. 
Furthermore,  two  companies,  F.  Divella 
S.P.A.  ("Divella")  and  Labor 
S.r.l. ("Labor"),  timely  withdrew  their 
requests  for  review  of  the  antidumping 
order.  Because  the  requests  were  timely 
and  there  were  no  other  requests  for 
review  of  the  companies,  we  are 
rescinding  the  review  for  these  two 
companies.  See  19  CFR  351.213(d)(i). 

Finally,  we  preliminarily  intend  not 
to  revoke  the  antidumping  duty  order 
with  respect  to  subject  merchandise 
produced  and  also  exported  by  Pagani 
because  its  sales  were  not  made  in 
commercial  quantities.  See  19  CFR 
351.222  (e)(ii))  and  "Litent  Not  to 
Revoke"  section  of  this  notice. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results 


and  partial  recission.  Parties  who 
submit  comments  in  this  segment  of  the 
proceeding  should  also  submit  with 
them:  (1)  A  statement  of  the  issues;  and 
(2)  a  brief  summary  of  the  comments. 
Further,  parties  submitting  wnritten 
comments  are  requested  to  provide  the 
Department  with  an  electronic  version 
of  the  public  version  of  any  such 
comments  on  diskette. 
EFFECTIVE  DATE:  August  7.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alicia  Kinsey  or  Carrie  Farley.  AD/CVD 
Enforcement,  Office  6,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-4793  or  (202)  482- 
0395,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round  Agreement 
Act  ("URAA").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Case  History 

On  July  24, 1996,  the  Department 
pubhshed  in  the  federal  Register  the 
antidimiping  duty  order  on  pasta  from 
Italy;  see  Notice  of  Antidumping  Duty 
Order  and  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Pasta  From  Italy  (61 
FR  38547).  On  July  1,  2002,  we 
published  in  the  Federal  Register  the 
notice  of  "Opportimity  to  Request 
Administrative  Review"  of  this  order 
(67  FR  44172). 

On  July  31,  2002,  we  received 
requests  for  review  from  petitioners,' 
and  from  individual  Italian  exporters/ 
producers  of  pasta,  in  accordance  with 
19  CFR  351.213(b)(2).  There  were 
requests  made  for  thirteen  Italian 
companies.  In  addition,  on  July  31, 
2002,  Pagani  requested  that  the 
Department  revoke  the  antidumping 
duty  order  with  respect  to  it.  See  "Intent 
Not  to  Revoke"  section  of  this  notice. 

On  August  27,  2002,  we  published  the 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  covering  the 
period  July  1,  2001,  through  June  30, 
2002,  listing  these  thirteen  companies  as 
respondents:  Divella,  Ferrara,  Garofalo, 


lAPC,  Indalco,  lAM,  Labor,  Pagani, 
Pallante,  PAM,  Rummo,  Tomasello  and 
Zaffiri. 2  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  67  FR  55000 
(August  27,  2002)  [Initiation  Notice).   ■ 

On  August  29,  2002,  we  sent 
questionnaires  to  the  twelve  companies. 

On  October  2,  2002,  Divella  and  Labor 
withdrew  their  requests  for 
administrative  review  of  the 
antidumping  duty  order. 

During  the  most  recently  completed 
segments  of  the  proceeding  in  which  the 
following  companies  participated,  the 
Department  disregarded  sales  that  failed 
the  cost  t^st:  Indalco,  Pagani,  Pallante, 
PAM  and  Rummo. ^  Pursuant  to  section 
773(b)(2)(A)(ii)  of  the  Act,  we  had 
reasonable  grounds  to  believe  or  suspect 
that  sales  by  these  companies  of  the 
foreign  like  product  under  consideration 
for  the  determination  of  NV  in  this 
review  were  made  at  prices  below  the 
cost  of  production  ("COP").  Therefore, 
we  initiated  cost  investigations  of  these 
companies,  and  instructed  the 
companies  to  fill  out  sections  A— D  ■• 
upon  issuance  of  the  initial 
questionnaire.  The  companies 
submitted  their  section  D  responses  on 
the  following  dates:  Pagani  on  October 
21,  2002;  Indalco  on  October  28,  2002; 
Pallante  on  October  28,  2002;  PAM  on 
November  5.  2002;  and  Rummo  on 
January  24,  2003. 

After  several  extensions,  the 
respondents  submitted  their  responses 
to  the  appropriate  sections  of  the 
questionnaire  during  the  months  of 
October  and  Novemljer  2002.  In  its 


'  New  World  Pasta  Company:  Dakota  Growers 
Pasta  Company;  Borden  Foods  Corporation;  and 
American  Italian  Pasta  Company. 


^  Although  the  Department  initiated  this  review 
on  thirteen  companies,  included  within  that 
number  were  companies  known  to  be  affiliated, 
namely.  Pallante/IAM  and  Indalco/Fusco.  After 
accounting  for  known  affiliated  parties,  this  review 
covers  twelve  companies. 

^The  fourth  administrative  review  was  Ihe  most 
recently  completed  review  for  Pallante,  PAM.  and 
Rummo.  See  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative  Review,  Partial 
Rescission  of  Antidumping  Duty  Administrative 
Review  and  Revocation  of  Antidumping  Duty  Order 
in  Part:  Certain  Pasta  From  Italy.  67  FR  300 
(lanuary  3.  2002).  The  most  recently  completed 
review  that  Pagani  participated  in  was  the  fifth 
administrative  review.  See  Notice  of  Final  Results 
of  Antidumping  Duty  Administrative  Review  and 
Determination  Not  to  Revoke  in  Part:  Certain  Pasta 
from  Italy.  68  FR  6882  (February  11,  2003).  The  first 
^administrative  review  was  the  most  recent  segment 
of  the  proceeding  in  which  Indalco  participated. 
See  Notice  of  Final  Results  and  Partial  Rescission    .. 
of  Antidumping  Duty  Administrative  Review: 
Certain  Pasta  From  Italy.  64  FR  6615  (February  10, 
1999). 

*  Section  A:  Organization.  Accounting  Practices, 
Markets  and  Merchandise: 

Section  B:  Comparison  Market  Sales; 

Section  C:  Sales  to  the  United  States: 

Section  D:  C^kist  of  Production  and  Constructed 
Value. 
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Zaffiri  from  May  12  through  May  16, 
2003.  The  Department  did  not  verify 
PAM's  cost  information.  However,  on 
May  21,  2003,  the  Department  sent  PAM 
a  second  supplemental  section  D 
questionnaire.  PAM's  response  was 
originally  due  on  June  4,  2003.  At 
PAM's  request,  the  Department  granted 
PAM  an  extension  until  June  18,  2003, 
to  submit  its  response  to  the  second 
supplemental  section  D  questionnaire. 
On  June  18,  2003,  PAM  submitted  its 
response.  The  Department,  in  reviewing 
PAM's  response,  discovered  that  PAM 
had  included  untimely  filed  new  factual 
information  in  the  response. 

On  July  1,  2003,  the  Department 
rejected  PAM's  second  supplemental 
section  D  questionnaire  response 
because  it  contained  untimely  filed  new 
factual  information.  PAM  was  requested 
to  re-submit  the  response  without  this 
information.  See  The  Department's 
Letter  to  David  Craven,  counsel  for 
PAM,  dated  July  1,  2003,  in  the  CRU. 
On  July  2,  2003,  PAM  asked  for  an 
extension  to  re-submit  its  June  18,  2003, 
response  to  the  second  supplemental 
section  D  questionnaire  and  requested 
that  the  Department  reconsider  its 
rejection  of  the  untimely  filed  new 
factual  information.  The  Department 
granted  PAM's  request  for  an  extension 
and  subsequently  further  extended 
PAM's  time  to  re-submit  the  response 
upon  being  informed  by  PAM  that  it 
was  experiencing  difficulties  delivering 
the  submission.  See  July  9,  2003, 
Memorandum  to  the  File  from  Lyman 
Armstrong  to  Eric  B.  Greynolds, 
Program  Manager,  regarding  an 
additional  extension  for  the  removal  of 
untimely  filed  new  factual  information, 
in  the  CRU.  On  July  21,  2003,  the 
Department  informed  PAM  that  at 
PAM's  request,  it  had  reconsidered  its 
July  1,  2003.  rejection  of  PAM's 
untimely  new  factual  information,  and 
that  it  continued  to  determine  not  to 
accept  PAM's  untimely  filed  new 
factual  information.  See  July  21,  2003 
letter  to  PAM;  see  also  July  21,  2003, 
Memorandum  to  the  File  from  Nancy 
Decker,  Senior  Accountant,  through 
Michael  Martin.  Program  Manager, 
available  in  the  CRU. 

Affiliations 

Petitioners  have  alleged  that  because 
Garofalo  and  Pastificio  Antonio  Amato 
&  C.  S.p.A.  ("Amato"),  a  pasta  company, 
were  found  to  be  a^iliated  pursuant  to 
section  771(33)  of  the  Act  in  the  fifth 
review,  they  should  be  determined  to  be 
affiliated  for  this  review  and  collapsed, 
in  accordance  with  19  CFR  351.401(f). 

Section  771(33)  of  the  Act  considers     * 
the  following  persons  to  be  affiliated: 
members  of  a  family;  any  officer  or 


director  of  an  organization  and  the 
organization;  partners;  employer  and 
employee;  persons  directly  or  indirectly 
owning,  controlling,  or  holding  with  the 
power  to  vote  five  percent  or  more  of 
outstanding  stock  or  shares  of  an 
organization  and  the  organization;  two 
or  more  persons  directly  or  indirectly 
controlling,  controlled  by,  or  under 
common  control  with,  any  person;  and 
any  person  who  controls  any  other 
person  and  that  person.  As  further 
provided  in  section  771(33)  of  the  Act, 
"A  person  shall  be  considered  to  control  / 
another  person  if  the  person  is  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other 
person."  Section  351.401(f)(1)  of  the 
Department's  regulations  states  that  in 
an  antidumping  proceeding,  the 
Department  "will  treat  two  or  more 
affiliated  producers  as  a  single  entity 
where  those  producers  have  production 
facilities  for  similar  or  identical 
products  that  would  not  require 
substantial  retooling  of  either  facility  in 
order  to  restructure  manufacturing 
priorities  and  the  Secretary  concludes 
that  there  is  a  significant  potential  for 
the  manipulation  of  price  or 
production."  Paragraph  two  of  that 
section  goes  on  to  state  that  in 
identifying  a  significant  potential  for 
manipulation,  the  Department  may 
consider: 

•  The  level  of  common  ownership; 

•  The  extent  to  which  managerial 
employees  or  board  members  of  one 
firm  sit  on  the  board  of  directors  of  an 
affiliated  firm;  and 

•  Whether  operations  are  intertwined, 
such  as  through  the  sharing  of  sales 
information,  involvement  in  production 
and  pricing  decisions,  the  sharing  of 
facilities  or  employees,  or  significant 
transactions  between  affiliated 
producers. 

In  the  previous  review,  we  found  that 
Garofalo  and  Amato  were  affiliated 
pursuant  to  771(33)  of  the  Act,  but  that 
there  was  no  common  control,  and 
consequently,  a  significant  potential  to 
manipulate  products  or  prices  did  not 
exist  to  justify  collapsing  the  two 
companies.  See  Petitioners'  November 
5,  2002  Submission,  Attachment  1,  July 
31,  2002  Memorandum  to  Melissa  G. 
Skinner,  Director,  Office  of  AD/CVD 
Enforcement  VI,  "Whether  to  Collapse 
Garofalo  and  Amato  in  the  Preliminary 
Results"  ("Garofalo  Collapsing  Memo"), 
the  public  and  proprietary  versions  of 
which  are  on  file  in  the  CRU.  See  also 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review  and 
Determination  Not  to  Revoke  in  Part: 
Certain  Pasta  from  Italy,  68  FR  6882 
(February  11,  2003). 
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In  the  current  review,  petitioners  have 
provided  no  new  information  or 
argument  on  the  relationship  between 
Garofalo  and  Amato,  nor  has  the 
Department  discovered  new  information 
during  the  course  of  this  review. 
Consequently,  the  Department's  analysis 
from  the  previous  review,  which  is 
contained  in  the  Garofalo  Collapsing 
Memo  that  the  petitioners  placed  on  the 
record  in  this  review,  is  adopted  in  its 
entirety.  For  the  reasons  set  forth  in  the 
Garofalo  Collapsing  Memo,  the 
Department  determines  that  Garofalo 
and  Amato  afe  affiliated  pursuant  to 
section  771(33)  of  the  Act  and  19  CFR 
351.102(a),  but  lack  conmion  control,  so 
that  a  significant  potential  to 
manipulate  products  or  prices  does  not 
exist  and  it  is  not  appropriate  to 
collapse  the  two  companies  under 
section  351.401(f)  of  the  Department's 
regulations. 

In  Indalco's  April  30,  2003,  second 
supplemental  questionnaire  response, 
Indalco  presented  the  Department  with 
evidence  that  Indalco  and  Fusco  are 
affiliated  by  means  of  common 
ownership  and  conunon  board  of 
directors,  and  therefore  should  be 
collapsed.  Because  both  companies  have 
production  facilities  which  would  not 
require  substantial  retooling  for 
producing  similar  or  identical  products, 
and  there  is  a  significant  potential  for 
the  manipulation  of  prices  or 
production,  as  demonstrated  by  the 
level  of  common  ownership,  the 
commonality  of  the  board  of  directors 
and  the  intertwined  operations  of  the 
companies,  there  is  sufficient  record 
evidence  supporting  a  finding  that 
Indalco  and  Fusco  should  be  collapsed 
in  the  preliminary  results. 

On  the  basis  of  this  information,  and 
because  nothing  we  reviewed  at  the 
verification  of  these  companies  caused 
us  to  revise  our  position,  the 
Department  has  preliminarily 
determined  to  collapse  Indalco  and 
Fusco  pursuant  to  section  351.401(f)(1) 
of  the  Department's  regulations.  For  a 
more  detailed  discussion  on  the 
Department's  decision  to  collapse. 
Indalco  and  Fusco,  see  the  May  14, 
2003,  Memorandum  to  Melissa  Skinner 
from  Eric  Greynolds,  Re:  Whether  to 
Collapse  Industri  Alimentare  Colavita 
S.p.A.  ("Indalco")  and  Fusco  S.r.l. 
("Fusco"),  in  the  case  file  in  the  CRU. 
On  December  19,  2002,  petitioners 
alleged  that  Rununo  and  one  of  its  U.S. 
customers  were  affiliated  under  section 
771(33)  of  the  Act  and  section 
351.102(b)  of  the  Department's 
regulations.  As  noted  above,  the  Act  and 
the  Department's  regulations  direct  the 
Department  to  find  affiliation  between 
two  parties  when  one  party  is  able  to 


control  another  party.  The  statute 
provides  that  control  can  be  established 
if  one  person  is  legally  or  operationally 
able  to  "exercise  restraint  or  direction" 
over  the  other.  Section  351.102(b)  of  the 
regulations  contains  a  list  of  factors  to 
be  considered  by  the  Department  in 
determining  whether  control  exists: 
corporate  or  family  groupings,  a 
franchise  or  joint  venture  agreement, 
debt  financing,  or  a  close-supplier 
relationship.  The  Department,  however, 
may  not  find  control  based  on  these 
factors  unless  the  relationship  has  the 
potential  to  impact  decisions 
concerning  the  production,  pricing  or 
cost  of  the  subject  merchandise. 

Specifically,  petitioners  cite  four 
factors  as  evidence  that  Rummo  is 
affiliated  with  its  U.S.  customer:  (1) 
Warehouse  and  distribution 
arrangements;  (2)  sales  process  and 
sample  U.S.  sales  documents 
demonstrating  joint  sales  operations  and 
common  control  over  inventories;  (3) 
Rununo 's  financial  statements  including 
an  amount  for  a  note  receivable;  and  (4) 
a  product  brochure  submitted  in  the 
questionnaire  response  providing 
information  connecting  the  customer 
and  Rummo.  Although  the  petitioners 
have  not  specifically  classified  the  bases 
for  their  claim,  their  allegations  appear 
to  be  premised  upon  debt  financing  and 
a  close-supplier  relationship.  See  July 
31,  2003  Memorandum  from  the  Team 
to  Melissa  G.  Skinner,  through  Eric 
Greynolds,  regarding  Whether  Rummo 
S.p.A.  Molino  e  Pastificio  (Rummo)  and 
one  of  its  U.S.  customers  are  Affiliated 
for  the  Preliminary  Results. 

On  January  3,  2003,  Rummo  disputed 
petitioners'  affiliation  arguments. 
Respondents  argue  that  petitioners 
failed  to  prove  that  affiliation  exists 
through  control  between  Rummo  and  its 
U.S.  customer.  Specifically,  respondents 
claim  that  petitioners  did  not  allege  that 
Rummo  has  a  "close-supplier" 
relationship  with  its  U.S.  customer. 
Respondents  argue  that  petitioners' 
argument  of  a  "supplier/buyer" 
relationship  is  an  attempt  to  circumvent 
the  "close-supplier"  relationship 
threshold  identified  by  the  Statement  of 
Administrative  Action  accompanying 
H.R.  5110,  H.R.  Doc.  No.  316,  Vol.  1. 
103d  Congr.,  2d  Sess.  911-955  (1994) 
("SAA").  See  SAA  at  838. 

With  respect  to  the  petitioners' 
allegation  of  debt  financing,  we  find  that 
the  outstanding  note  receivable  from  the 
U.S.  customer  does  not  demonstrate  that 
the  companies  are  engaged  in  joint 
operations.  The  information  on  the 
record  does  not  demonstrate  that  either 
company  was  providing  financial 
support  to  the  other  during  the  POR. 
The  record  shows  that  the  note 


receivable  was  given  prior  to  the  POR 
and  was  being  repaid  during  the  POR. 
Furthermore,  we  disagree  with 
petitioners'  argument  that  the 
outstanding  note  receivable  indicates 
joint  operations  during  the  POR,  as  the 
financial  statements  show  that  the  note 
receivable  was  being  repaid  rather  than 
providing  new  debt  financing. 

The  SAA  describes  "close-supplier" 
relationships  as  those  "in  which  the 
supplier  or  buyer  becomes  reliant  upon 
the  other."  See  SAA  at  838;  see  also 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Melamine 
Institutional  Dinnerware  Products  from 
Indonesia.  62  FR  1719,  1725  (Jan.  13,' 
1997).  The  evidence  that  petitioners 
refer  to  does  not  support  a  relationship 
in  which  one  party  is  reliant  upon  the 
other.  Rummo  s  sample  sales  documents 
do  not  demonstrate  common  control 
over  inventories  or  an  exclusive 
distributor  relationship  with  the  U.S. 
customer.  Notably.  Rummo  USA 
provided  evidence  in  its  questionnaire 
response  that  it  had  customers  in  the 
U.S.  market,  other  than  the  one  that 
petitioners  are  alleging  are  affiliated. 
The  evidence  before  the  Department 
refutes  petitioners'  claim  that  Rummo 
and  its  customer  have  an  exclusive 
distributor  relationship. 

We  also  find  petitioners'  argument 
that  the  U.S.  customer  has  control  over 
Rummo  USA's  inventory  to  be 
inaccurate  and  therefore  not  persuasive. 
For  instance,  Rummo's  verification 
report  at  page  6,  shows  that  Rummo 
USA  and  not  its  U.S.  customer  is  in 
charge  of:  (1)  Invoicing  and  billing;  and 
(2)  reordering  when  Rummo  USA's 
warehouses'  inventory  is  low.  Rummo 
USA  orders  a  product  from  Rummo 
when  it  needs  more.  See  July  30,  2003, 
Memorandum  to  Eric  B.  Greynolds,  Re: 
Verification  of  the  Sales  Response  of 
Rummo  S.p.A.  Molino  e  Pastificio 
(Rummo)  and  Riunmo  USA  Inc. 
(Rummo  USA)  in  the  Sixth 
Administrative  Review  of  the 
Antidumping  Duty  Order  of  Certain 
Pasta  from  Italy  ("Rummo's  Verification 
Report").  Furthermore,  as  explained  in 
Rummo's  Verification  Report,  Rurruno 
had  to  request  that  information 
pertaining  to  other  customer's  sales  not 
be  forwarded  to  the  U.S.  customer.  If  the 
U.S.  customer  had  control  over  Rummo 
USA's  warehousing  and  inventory  there 
would  be  no  reason  for  Rummo  USA  to 
make  such  a  request  to  its  freight 
company.  Rummo  USA  and  the  U.S. 
customer  are  not  engaged  in  joint 
warehousing  or  the  joint  marketing  of 
pasta;  we  therefore  find  that  the  U.S. 
customer  does  not  have  control  over 
Rummo  USA's  inventory. 
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the  Department  do 
ing  "in  which  the 
becomes  reliant  upon 
Nei  her  Rummo  nor  Rummo 
p  )sition  to  control  its  U.S. 
this  customer  is  similarly 
to  exercise  control  over 
USA.  As  such,  the 
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ier"  relationship, 
reliminarily  find  that 
U.S.  customer  are  not 

,  as  defined  by 
^ct  or  section  351.102(b) 


u  :)pli 


comf  anies. 


On  October 
withdrew  theii 
within  90  days 


.  2002,  Divella  and  Labor 
requests  for  a  review 
of  the  publication  of  the 
Initiation  Notice.  Because  the  letters 
withdrawing  tie  requests  were  timely 
filed,  and  beca  ise  there  were  no  other 
requests  for  rei  iew  of  Divella  and  Labor, 
we  are  rescind  ng  the  review  with 
respect  to  Dive  la  and  Labor  in 
accordance  wi  h  19  CFR  351.213(d)(1). 

Scope  of  Revic  iv 

Imports  covqred 
shipments  of 
in  packages  of 
or  less,  whethdr 


by  this  review  are 
certain  non-egg  dry  pasta 
ive  pounds  four  ounces 
or  not  enriched  or 


fortified  or  containing  milk  or  other 
optional  ingredients  such  as  chopped 
vegetables,  vegetable  purees,  milk, 
gluten,  diastasis,  vitamins,  coloring  and 
flavorings,  and  up  to  two  percent  egg 
white.  The  pasta  covered  by  this  scope 
is  typically  sold  in  the  retail  market,  in 
fiberboard  or  cardboard  cartons,  or 
polyethylene  or  polypropylene  bags  of 
varying  dimensions. 

Excluded  ft-om  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Instituto 
Mediterraneo  Di  Certificazione,  by 
Bioagricoop  Scrl,  by  QC&I  International 
Services,  by  Ecocert  Italia,  by  Consorzio 
per  il  Controllo  dei  Prodotti  Biologici,  or 
by  Associazione  Italiana  per 
I'Agricoltura  Biologica. 

"Tne  merchandise  subject  to  review  is 
currently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
{••HTSUSl.  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
description  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Rulings  and  AntiCircumvention 
Inquiries 

The  Department  has  issued  the 
following  scope  rulings  to  date: 

(1)  On  August  25,  1997,  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  paraffin  and 
bound  with  raffia,  is  excluded  from  the 
scope  of  the  antidiunping  and 
countervailing  duty  orders.  See 
Memorandum  from  Edward  Easton  to 
Richard  Moreland,  dated  August  25, 
1997.  in  the  CRU. 

(2)  On  July  30, 1998;  die  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-pound 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  antidumping 
and  countervailing  duty  orders.  See 
Letter  from  Susan  H.  Kuhbach,  Acting 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  Barbara  F.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.,  dated  July  30,  1998, 
which  is  available  in  the  CRU. 

(3)  On  October  23,  1997,  the 
petitioners  filed  an  application 
requesting  that  the  Department  initiate 
an  anti-circumvention  investigation  of 
Barilla,  an  Italian  producer  and  exporter 
of  pasta.  The  Department  initiated  the 


investigation  on  December  8, 1997  (62 
PR  65673).  On  October  5, 1998,  the 
Department  issued  its  final 
determination  that  Barilla's  importation 
of  pasta  in  bulk  and  subsequent 
repackaging  in  the  United  States  into 
packages  of  five  pounds  or  less 
constitutes  circumvention,  with  respect 
to  the  antidumping  duty  order  on  pasta 
from  Italy  pursuant  to  section  781(a)  of 
die  Act  and  19  CFR  351.225(b).  See 
Anti-circumvention  Inquiry  of  the 
Antidumping  Duty  Order  on  Certain 
Pasta  from  Italy:  Affirmative  Final 
Determination  of  Circumvention  of  the 
Antidumping  Duty  Order,  63  FR  54672 
(October  13,  1998). 

(4)  On  October  26,  1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  is  within 
the  scope  of  the  antidumping  and 
countervailing  duty  orders.  On  May  24, 
1999,  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26,  1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  pounds  four 
ounces  is  within  the  scope  of  the 
antidumping  and  countervailing  duty 
orders.  See  Memorandum  from  John 
Brinkmann  to  Richard  Moreland,  dated 
May  24,  1999,  which  is  available  in  the 
CRU. 

(5)  On  April  27,  2000,  the  Department 
self-initiated  an  anti-circumvention 
inquiry  to  determine  whether  Fagani's 
importation  of  pasta  in  bulk  and 
subsequent  repackaging  in  the  United 
States  into  packages  of  five  pounds  or 
less  constitutes  circumvention,  with 
respect  to  the  antidumping  and 
countervailing  duty  orders  on  pasta 
from  Italy  pursuant  to  section  781(a)  of 
die  Act  and  19  CFR  351.225(b).  See 
Certain  Pasta  from  Italy:  Notice  of 
Initiation  of  Anticircumvention  Inquiry 
of  the  Antidumping  and  Countervailing 
Duty  Orders.  65  FR  26179  (May  5.  2000). 

(6)  On  July  30,  2003.  we  issued  a 
preliminary  finding  on  the  anti- 
circumvention  inquiry;  however,  the 
notice  has  not  yet  been  published  in  the 
Federal  Register.  See  Anti- 
circumvention  Inquiry  of  the 
Antidumping  and  Countervailing  Duty 
Orders  on  Certain  Pasta  from  Italy: 
Affirmative  Preliminary  Determinations 
of  Circumvention  of  Antidumping  and 
Countervailing  Duty  Orders. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
sales  and  cost  information  provided  by 
Indalco/Fusco,  Rummo,  Tomasello,  and 
Zaffiri,  and  the  sales  information 
provided  by  PAM.  We  used  standard 
verification  procedures,  including  on- 
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site  inspection  of  the  manufacturers' 
facilities  and  examination  of  relevant 
sales  and  financial  records.  Our 
verification  results  are  detailed  in  the 
company-specific  verification  reports 
placed  in  the  case  file  in  the  CRU.  We 
made  certain  minor  revisions  to  certain 
sales  and  cost  data  based  on  verification 
findings.  See  the  company-specific 
verification  reports  and  calculation 
memoranda,  in  the  CRU. 

Adverse  Facts  Available 

In  accordance  with  section  776(a)(2) 
of  the  Act,  the  Department  has 
determined  that  the  use  of  facts 
available  is  appropriate  for  purposes  of 
determining  the  preliminary 
antidumping  duty  margins  for  the 
subject  merchandise  sold  by  PAM. 
Section  776(a)(2)  of  the  Act  provides: 

If  an  interested  party  (A)  withholds 
information  that  has  been  requested  by  the 
administrating  authority;  (B)  fails  to  provide 
such  information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the  form 
and  the  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782;  (C) 
significantly  impedes  a  proceeding  under 
this  title;  or  (D)  provides  such  information 
but  the  information  cannot  be  verified  as 
provided  in  section  782(i),  the  administering 
authority  shall,  subject  to  section  782(d),  use 
the  facts  otherwise  available  in  reaching  the 
applicable  determination  under  this  title. 

Moreover,  section  776(b)  of  the  Act 
provides  that; 

If  the  administering  authority  finds  that  an 
interested  party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply  with 
a  request  for  information  from  the 
administering  authority,  the  administering 
authority,  in  reaching  the  applicable 
determination  under  this  title,  may  use  an 
inference  that  is  adverse  to  the  interests  of 
the  party  in  selecting  from  among  the  facts 
otherwise  available. 

PAM  failed  to  provide  significant 
home  market  sales  information  that  was 
requested  by  the  Department.  The 
Department  gave  PAM  many 
opportunities  to  report  a  complete  home 
market  sales  database.  Specifically,  the 
Department  issued  to  PAM  two 
supplemental  questionnaires  in  addition 
to  the  initial  sections  A-C  of  the 
questionnaire,  and  granted  PAM's 
requests  for  extensions  for  each 
questionnaire  response  due  date. 
Despite  these  opportunities,  the 
Department  discovered  at  verification 
that  PAM  failed  to  report  at  least  two- 
thirds  of  the  home  market  sales  it  was 
required  to  report.  Prior  to  verification, 
the  Department  had  no  way  of  knowing 
such  data  was  missing.  In  addition  to 
the  detailed  instructions  given  in  the 
questionnaires  issued  to  PAM,  PAM  has 
participated  in  previous  reviews  of  this 
order  in  which  the  Department  verified 


PAM's  sales  information,  and  is 
therefore  aware  of  the  Department's 
reporting  requirements.  See  Certain 
Pasta  from  Italy:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  Partial  Recision  of  Antidumping 
Administrative  Review,  and  Revocation 
of  Antidumping  Duty  Order  in  Part,  66 
FR  300  (January  3,  2002);  see  also 
Certain  Pasta  from  Italy:  Final  Results  of 
Antidumping  Administrative  Review 
and  Determination  to  Revoke  the 
Antidumping  Duty  Order  in  Part,  65  FR 
77853  (December  13,  2000).  For  the 
reasons  set  forth  in  the  following 
sections,  we  have  determinated  that 
PAM's  failure  to  report  a  significant 
portion  of  its  home  market  sales 
warrants  the  use  of  facts  otherwise 
available.  Because  the  Department  finds 
that  PAM  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  in 
complying  with  the  Department's 
requests  for  a  complete  home  market 
sales  database,  the  Department  is  using 
an  inference  that  is  adverse  to  PAM. 

PAM  Verification  Failure 

On  May  2,  2003,  the  Department 
issued  a  verification  outline  for  PAM. 
As  noted  therein,  the  verification  of 
PAM's  questioimaire  response  was  set 
for  May  12  through  May  16,  2003. 
Thereafter,  fi-om  May  12  through  May 
16,  2003,  the  Department  conducted  a 
verification  of  PAM's  questionnaire 
response  at  the  company's  headquarters 
in  Gragnano,  Italy.  At  the  verification,  as 
provided  in  the  May  2,  2003  verification 
oudine,  the  Department's  verifiers 
required  PAM  to  reconcile  the  total 
reported  quantity  and  value  of  its  home 
market  sales  to  its  financial  records  and 
to  demonstrate  the  completeness  of  its 
reported  home  market  sales  database.  In 
its  verification  outline,  the  Department 
requested  that  PAM  prepare  specific 
worksheets  and  have  available  certain 
records  which  the  verifiers  intended  to 
use  to  ensure  that  PAM  properly 
reported  all  of  its  home  market  sales  of 
subject  merchandise.  See  the  May  2, 
2003  letter  from  the  Department  to 
PAM,  transmitting  PAM's  verification 
outline,  available  in  the  CRU  ("As  part 
of  this  review,  we  must  ensure  that  all 
sales  of  the  subject  merchandise  were 
properly  included  in,  or  excluded  ft-om, 
your  sales  listings.").  The  Department 
also  informed  PAM  in  the  letter 
transmitting  the  verification  outline 
that: 

Please  note  that  verification  is  not  intended 
to  be  an  opportunity  for  submission  of  new 
factual  information.  New  information  will  be 
accepted  at  verification  only  when:  (1)  The 
need  for  that  information  was  not  evident 
previously;  (2)  the  information  makes  minor 
corrections  to  information  already  on  the 


record;  or  (3)  the  information  corroborates, 
supports,  or  clarifies  information  already  on 
the  record. 

See  PAM's  verification  outUne 
(emphasis  in  original). 

At  verification,  it  became  apparent  to 
the  Department's  verifiers  that  PAM  had 
failed  to  prepare  most  of  the  materi^ 
requested  by  the  Department  in  the 
verification  outline.  Although  PAM 
provided  invoices  and  other  source 
documents,  company  officials  had  not 
prepared  adequate  supporting 
documentation  in  advance,  such  as  the 
worksheets  requested  by  the 
Department,  to  demonstrate  how  the 
total  reported  quantity  and  value  of 
sales  reconciled  to  the  company's 
financial  statements  or  accounting 
records.  Despite  this  lack  of  preparation, 
during  the  course  o*  the  verification,  the 
verifiers  afforded  PAM  officials  the 
opportunity  to  reconcile  the  total 
reported  quantity  and  value  of  the 
company's  home  market  sales  to  its 
financial  records.^  See  the  July 
28,  2003,  Memorandum  to  the  File: 
Verification  of  PAM's  Sales  Response 
("PAM's  Sales  Verification  Report"). 
After  discussions  vdth  company 
officials,  and  in  the  absence  of  prepared 
worksheets,  the  verifiers  requested  that 
the  ofiicials  provide  for  review,  a  sales 
listings  and  records  so  that  the 
Department  could  reconcile  the  total 
quantity  and  value  reported  in  the  U.S. 
and  home  market  sales  databases.  PAM 
provided:  (1)  The  VAT  sales  book  for 
the  months  of  October  2001  and  May 
2002  and  the  total  of  all  invoices  issued 
during  the  same  period;  (2)  the  VAT 
receipts  for  October  2001  and  May  2002; 
and  (3)  a  chart  showing  a  breakout  of 
the  subject  and  non-subject 
merchandise  sold  during  these  two 
months.  See  PAM's  Sales  Verification 
Report  at  Exhibit  14. 

Using  this  information,  the 
Department  was  able  to  reconcile  PAM's 
sales  for  the  months  of  October  2001 
and  May  2002  to  its  financial  statement. 
However,  the  verifiers  noticed  a  large 
discrepancy  between  the  numbers  of 
sales  reported  in  the  home  market 
database  and  the  number  of  sales 
reported  in  VAT  sales  while  checking 
invoices  from  the  VAT  sales  account  for 
the  month  of  May  2002.  Company 
officials  were  initially  unsure  as  to  the 
cause  of  this  discrepancy,  but  did 
determine  the  soiure  of  the  mistake. 
According  to  company  officials  there  are 
several  types  of  invoices  used  in  PAM's ' 
computerized  accounting  system. 


^Consistent  with  the  instructions  accompanving 
the  verification  outline.  PAM  did  notify  the 
Department  of  certain  minor  corrections  to  its 
databases  prior  to  the  start  of  verification. 
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Company  offic:  als  stated  that  a 
particular  type  of  invoice  used  in  this 
review  was  not  used  in  the  prior  review 
in  which  PAM  participated,  specifically 
those  invoices  ssued  by  PAM  for 
merchandise  s(  Id  from  a  non-PAM 
warehouse.  As  the  program  which 
inslfucts  PAM'  i  accounting  system  to 
extract  this  inf(  rmation  when  reporting 
PAM's  quantity  and  value  of  home 
market  sales  w;  is  not  modified  from  the 
previous  revie\  i.  the  sales  associated 
with  this  new  i  [ivoice  type  were  not 
reported.  See  P  ^M's  Sales  Verification 
Report  at  page  18. 

The  verifiers  reviewed  a  company 
generated  list  s  lowing  all  invoices 
issued  by  PAM  for  merchandise  sold 
from  non-PAM  warehouses  for  the 
month  of  May  :  1002,  and  noted  that 
these  sales  wer ;  not  reported  to  the 
Department.  In  addition,  we  noted  that 
there  were  seve  ral  of  these  invoices  that 
were  not  incluc  ed  in  this  list,  but 
appeared  to  ref  jrence  subject 
merchandise  sc  Id  in  the  home  market. 
These  missing  nvoices  were  all  to  one 
customer.  Whe  i  asked  why  PAM  did 
not  report  thes(  ■■  sales,  company  officials 
stated  they  thoi  ight  that  because  the 
sales  were  outs  ,de  of  the  ordinary 
course  of  trade,  PAM  was  not  required 
to  report  the  in  /oices.  PAM's  failure  to 
report  these  sa]  bs  is  contrary  to  the 
explicit  instruc  tions  set  forth  in  the 
initial  question  naire  sent  to  PAM.  See 
the  General  Ins  auctions  to  the 
Department's  /  ugust  29,  2003 
Antidumping  I  uty  Questionnaire  at 
page  G-7,  num  jer  13  ["You  must  report 
all  sales,  inclui  ing  those  sales  which 
you  believe  are  outside  the  ordinary 
course  of  trade  If  you  claim  that  some 
sales  are  outsic  e  the  ordinary  course  of 
trade,  you  shoi  Id  then  identify  those 
sales.  You  mus :  include  a  complete 
explanation  in  your  narrative  why  you 
consider  those  sales  to  be  outside  the 
ordinary  coursi  f  of  trade.")  (emphasis 
added).  Combii  ling  the  sales  to  this 
customer  and  t  le  FP  invoices,  PAM 
failed  to  report  approximately  two- 
thirds  of  its  hoi  ne  market  sales  to  the 
Department.  S<  e  PAM's  Sales 
Verification  Re  sort  at  page  18  and  19 
.  (emphasis  add(  d). 

Tne  Departs  ent's  antidumping 
analysis  is  bas«  d  fundamentally  on  an 
evaluation  of  a  respondent's  home 
market  and  U.i .  selling  practices.  Thus, 
complete  and  <  ccurate  reporting  of 
home  market  s  lies  is  central  to 
determining  ac  curate  dumping  margins. 
The  Departmei  it  verified  that  only  one- 
third  of  PAM's  home  market  sales  were 
reported.  Then  fore,  the  Department's 
ability  to  calculate  PAM's  dumping 
margin  using  t  le  data  reported  by  PAM 
has  been  sever  sly  compromised.  Such  a 


small  sample  may  not  provide  a 
reasonable  approximation  of  PAM's 
actual  sales  practice  in  the  home 
market.  Not  only  may  these  sales  not  be 
representative,  but  any  allocated 
expenses  calculated  by  PAM  for  these 
sales  are  incorrect,  because  allocated 
expenses  are  calculated  by  dividing  the 
total  expenditure  on  a  particular  item  by 
total  sales.  As  PAM's  total  sales  figure 
is  incorrect,  all  of  PAM's  allocated 
expenses,  including  expenses  such  as 
direct  and  indirect  selling  expenses,  in 
the  home  market  are  significantly 
overstated.  Therefore,  the  data  on  the 
record  cannot  be  used  to  calculate  the 
actual  percentage  of  sales  at  less  than 
fair  value. 

PAM  could  not  establish  the 
completeness  of  its  reported  home 
market  sales  database.  As  noted  above, 
the  Department  discovered  at 
verification  that  PAM  had  failed  to 
report  approximately  two-thirds  of  its 
home  market  sales,  despite  the 
Department's  requests  for  such 
information.  Given  this  significant 
omission  from  its  home  market 
database,  we  consider  that  PAM 
withheld  information  requested  by  the 
Department,  and  attempted  to  provide 
such  information  after  the  Department 
discovered  the  omission,  but  the 
information  could  not  be  verified. 
Consequently,  the  Department  has 
determined  to  use  facts  otherwise 
available,  consistent  with  section  776(a) 
of  the  Act.  Put  simply,  PAM  failed 
verification. 

Application  of  Adverse  Facts  Available 

As  noted  above,  the  record  in  this 
review  demonstrates  that  PAM  failed  to 
report  sales  information  representing 
approximately  two-thirds  of  its  home 
market  sales  during  the  POR.  Therefore, 
pursuant  to  section  776(a)(2)(A)  and  (D) 
of  the  Act,  we  have  relied  upon  facts 
available  in  reaching  our  preliminary 
results  for  PAM.  The  Department  has 
determined  that  PAM  has  not  acted  to 
the  best  of  its  ability  in  failing  to  report 
approximately  two-thirds  of  its  home 
market  sales  in  this  review,  because,  (1) 
the  Department  issued  clear  instructions 
requiring  this  information  in  its  initial 
questionnaire;  (2)  PAM  had  the 
opportunity  to  provide  the  information 
in  responding  to  two  supplemental 
questionnaires,  all  of  the  deadlines  of 
which  were  extended  at  PAM's  request 
by  the  Department;  (3)  the  Department 
had  instructed  PAM  to  report  all  sales, 
including  those  claimed  to  be  outside 
the  ordinary  course  of  trade;  and  (4) 
PAM  has  successfully  participated  in 
previous  reviews.  Moreover,  the  fact 
that  the  Department  readily  obtained 
general  information  regarding  the 


existence  of  such  sales  at  verification 
adds  support  to  our  determination  that 
PAM  did  not  act  to  the  best  of  its  ability 
in  reporting  its  home  market  sales. 

PAM  had  the  ability  to  report  these 
sales;  however,  it  failed  to  do  so. 
Therefore,  pursuant  to  section  776(b)(3) 
of  the  Act,  we  have  used  an  adverse 
inference  in  selecting  facts  available 
margins  for  PAM.  See  Reiner  Brach 
GmbH  &■  Co.  V.  United  States,  206  F. 
Supp.  2d  1323,  1333, 1336  (Court  of 
International  Trade  2002)  (CIT).  The  CIT 
upheld  the  Department's  determination 
to  apply  facts  otherwise  available  and 
apply  an  adverse  inference  resulting 
from  Reiner  Brach's  failure  to  provide 
all  information  regarding  home  market 
sales.  The  court  noted,  among  other 
things,  that  "Reiner  Brach  failed  to 
provide  information  regarding  home 
market  sales  of  similar  merchandise 
despite  the  clear  language  of  the 
questionnaire  asking  for  information  on 
"all  sales"  of  the  foreign  like  product." 
See  also  Acciai  Speciali  Temi  v.  United 
States,  142  F.  Supp.  2d  969,  994  (CIT 
2001).  The  CIT  affirmed  the 
Department's  application  of  adverse 
facts  available  occasioned  by  the 
respondent's  failure  to  timely  report  84 
U.S.  sales.  The  court  noted  that  the 
respondent  "has  made  no  allegations 
that  it  could  not  provide  the  additional 
U.S.  sales.  It  claims  that  the  omission 
was  inadvertent;  inadvertence  is  not  the 
same  as  inability."  Accordingly,  we 
have  based  PAM's  preliminary  margin 
on  the  highest  margin  upheld  during  the 
proceeding:  45.49  percent.  See  World 
Finer  Foods  Inc.  v.  U.S.,  120  F.  Supp. 
2d  1131, 1134  (CIT  2000). 

Corroboration  of  Secondary 
Information  Used  As  Adverse  Facts 
Available 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  selects  from 
among  the  facts  otherwise  available  and 
relies  on  "secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The  SAA 
states  that  to  corroborate  secondary 
information,  the  Department  will,  to  the 
extent  practicable,  examine  the 
reliability  and  relevance  of  the 
information  to  be  used.  However,  unlike 
other  types  of  information,  such  as 
input  costs  or  selling  expenses,  there  are 
no  independent  soiu^ces  for  calculated 
dumping  margins.  The  only  source  for 
margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  a 
prior  segment  of  the  proceeding,  it  is  not 
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to  question  the  reliability  of  the  margin 
for  that  time  period.  See  Grain-Oriented 
Electrical  Steel  from  Italy:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  61  FR  36551, 
36552  (July  11,  1996).  With  respect  to 
the  relevance  aspect  of  corroboration, 
however,  the  Department  will  consider 
information  reasonably  at  its  disposal  to 
determine  whether  a  margin  continues 
to  have  relevance.  Where  circumstances 
indicate  that  the  selected  margin  is  not 
appropriate  as  adverse  facts  available, 
the  Department  will  disregard  the 
margin  and  determine  an  appropriate 
margin. 

For  example,  in  Fresh  Cut  Flowers 
from  Mexico:  Final  Results  of 

,  Antidumping  Administrative  Review,  61 
FR  6812  (February  22,  1996),  tiie 
Department  disregarded  the  highest 
margin  in  that  case  as  adverse  best 
information  available  (the  predecessor 
to  facts  available)  because  the  margin 
was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin. 
Similarly,  the  Department  does  not 
apply  a  margin  that  has  been 
discredited.  See  D  6-  L  Supply  Co.  v. 
United  States.  113  f. 3d  1220,  1221  (Fed. 
Cir.  1997)  (the  Department  will  not  use 

'  a  margin  that  has  been  judicially 
invalidated);  see  also  Borden  Inc.  v. 
United  States,  4  F  Supp  2d  1221,  1246- 
48  (CIT  1998)  (the  Department  may  not 
use  an  uncorroborated  petition  margin 
that  is  high  when  compared  to 
calculated  margins  for  the  period  of 
review).  None  of  these  unusual 
circumstances  are  present  here. 
Accordingly,  for  PAM  we  have  resorted 
to  adverse  facts  available  and  have  used 
the  highest  margin  upheld  in  this 
proceeding  as  the  margin  for  these 
preliminary  results  because  there  is  no 
evidence  on  the  record  indicating  that 
such  a  margin  is  not  appropriate  as 
adverse  facts  available. 

Use  of  Partial  Facts  Available 

Sections  776(a)(2)(A),  (B)  and  (D)  of 
the  Act,  provide  for  the  use  of  facts 
■  available  when  an  interested  party 
withholds  information  that  has  been 
requested  by  the  Department,  when  an 
interested  party  fails  to  provide  the 
information  requested  in  a  timely 
manner  and  in  the  form  required,  or 
provides  such  information  but  the 
information  cannot  be  verified. 

From  June  12,  through  June  26,  2003, 
the  Department  conducted  a  verification 
of  Indalco's  questionnaire  response  at 
the  company's  headquarters  in 
Ripalimosani,  Italy.  At  verification,  the 
Department's  verifiers  asked  Indaico  to 
present  minor  changes,  if  any,  to  its 
questionnaire  response  resulting  from 


verification  preparation.  The 
Department  notified  Indaico  of  these 
requirements  in  its  verification  agenda 
dated.  May  21,  2003.  See  the  May  21, 
2003  letter  from  the  Department  to 
Indaico,  transmitting  the  verification 
outline.  At  the  onset  of  verification, 
Indaico  submitted  a  list  of  minor  errors 
to  the  Department  as  Exhibit  1 . 
Although,  there  were  several  errors  with 
its  selling  expenses,  Indaico  did  not 
bring  these  errors  to  the  Department's 
attention  until  after  Indalco's 
submission  of  minor  corrections. 
Specifically,  Indaico  used  fiscal  year 
2001,  instead  of  POR,  expenses  to 
compute  its  dfrect  and  indirect  selling 
and  advertising  ratios.  For  a  more 
detailed  discussion  see  Memorandum  to 
Eric  Greynolds,  from  Mark  Young  and 
Tipten  Troidl,  Re:  Verification  of  the 
Sales  Response  of  Industria  Alimentare 
Colavita,  S.p.A.  ("INDALCO")  and 
Fusco  S.r.l.  ("Fusco")  in  the  01/02 
Administrative  Review  of  the 
Antidumping  Duty  Order  of  Certain 
Pasta  from  Italy,  ("Indalco/Fusco 
Verification  Report"),  which  is  available 
in  tiie  CRU. 

While  the  Department  granted 
Indalco's  requests  for  additional  time  to 
respond  to  the  questionnaires,  and 
Indaico  did  appear  to  cooperate  to  the 
best  of  its  ability,  Indaico  did  not  submit 
the  information  in  the  form  and  manner 
requested  by  the  Department. 

As  long  recognized  by  the  CIT,  the 
burden  is  on  the  respondent,  not  the 
Department,  to  create  a  complete  and 
accurate  record.  See  Pistachio  Group  of 
Association  Food  Industries  v.  United 
States,  641  F.  Supp.  31,  39-40  (CIT 
1987).  Therefore,  in  accordance  with 
section  776(a)(2)  of  the  Act,  we  are 
applying  partial  facts  otherwise 
available  in  calculating  Indalco's 
dumping  margin.  However,  because 
Indaico  did  cooperate  to  the  best  of  its 
ability,  we  are  not  making  any  adverse 
inferences,  for  the  reasons  noted  above. 
As  a  result  of  these  miscalculations,  as 
facts  available,  the  Department  will  use 
the  information  verified  and  collected  at 
verification  to  calculate  Indalco's  selling 
expenses. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  first  attempted  to  match 
contemporaneous  sales  of  products  sold 
in  the  United  States  and  comparison 
markets  that  were  identical  with  respect 
to  the  following  characteristics:  (1)  Pasta 
shape;  (2)  type  of  wheat;  (3)  additives: 
and  (4)  eiuichment.  When  there  were  no 
sales  of  identical  merchandise  in  the 
home  market  to  compare  with  U.S. 
sales,  we  compared  U.S.  sales  with  the 
most  similar  product  based  on  the 


characteristics  listed  above,  in  ; 
descending  order  of  priority.  When 
there  were  no  appropriate  comparison 
market  sales  of  comparable 
merchandise,  we  compared  the 
merchandise  sold  in  the  United  States  to 
CV,  in  accordance  with  section  773(a)(4) 
of  the  Act. 

For  purposes  of  the  preliminary 
results,  where  appropriate,  we  have 
calculated  the  adjustment  for 
differences  in  merchandise  based  on  the 
difference  in  the  variable  cost  of 
manufacturing  ("VCOM")  between  each 
U.S.  model  and  the  most  similar  home 
market  model  selected  for  comparison. 

Comparisons  to  Normal  Value 

To  determine  whether  sales  of  certain 
pasta  from  Italy  were  made  in  the 
United  States  at  less  than  NV,  we 
compared  the  EP  or  CEP  to  the  NV,  as 
described  in  the  "Export  Price  and 
Constructed  Export  Price"  and  "Normal 
Value"  sections  of  this  notice.  In 
accordance  with  section  777A(d)(2>of 
the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  U.S. 
transactions.  See  the  company-specific 
verification  reports  and  calculation 
memoranda,  available  in  the  CRU. 

Export  Price  and  Constructed  Export 
Price 

For  the  price  to  the  United  States,  we 
used,  as  appropriate.  EP  or  CEP,  in 
accordance  with  sections  772(a)  and  (b) 
of  the  Act.  We  calculated  EP  when  the 
merchandise  was  sold  by  the  producer 
or  exporter  outside  of  the  United  States 
directly  to  the  first  unaffiliated 
purchaser  in  the  United  States  prior  to 
importation  and  when  CEP  was  not 
otherwise  warranted  based  on  the  facts 
on  the  record.  We  calculated  CEP  for 
those  sales  where  a  person  in  the  United 
States,  affiliated  with  the  foreign 
exporter  or  acting  for  the  account  of  the 
exporter,  made  the  sale  to  the  first 
unaffiliated  purchaser  in  the  United 
States  of  the  subject  merchandise.  We 
based  EP  and  CEP  on  the  packed  cost- 
insurance-freight  ("CIF"),  ex-factory, 
free-on-board  ("FOB"),  or  delivered 
prices  to  the  first  unaffiliated  customer 
in,  or  for  exportation  to,  the  United 
States.  When  appropriate,  we  reduced 
these  prices  to  reflect  discounts  and 
rebates. 

In  accordance  with  section  772(c)(2) 
of  the  Act,  we  made  deductions,  where 
appropriate,  for  movement  expenses 
including  inland  freight  from  plant  or 
warehouse  to  port  of  exportation, 
foreign  brokerage,  handling  and  loading 
charges,  export  duties,  international 
freight,  marine  insurance,  U.S.  duties, 
and  U.S.  inland  freight  expenses  (freight 


47028 


Federal  Register/Vol.  68,  No.  152 /Thursday,  August  7,  20037Notices 


the 


from  port  to 
when  appropr 
CEP  as  applic^ie 
to  the  coxmter  ai 
attributed  to  e:  Lport 
most  recently 
review,  in 
772(c)(1)(C)  of 
For  CEP,  in 
'772(d)(1)  of 
we  deducted 
those  selling 
incurred  in  se 
merchandise 
including  direfct 
(advertising, 
and  commissions 
sales  agents), 
indirect  sellin 

activity 


iii 


pac 


net 


DOT 


economic 
These  expenses 
selling  expens  js 
U.S.  distributers 
from  CEP  an 
accordance  w 
(f)  of  the  Act. 

Pagani  and 
of  subject 
Italy  from  una 
April  23.  2003 
page  23,  Zaffir 
and  reported 
should  actualli^ 
it  toll  produce  1 
supplier.  Zaffi  i 
should  be 
because  it  pro 
supplier  with 
then  the  supplj 
for  the  semol 
cost,  and  the 
Zaffiri  does 
of  this  pasta, 
title  to  a  signif 
[i.e.,  semolina 
determine  thai 
pasta  purcbas 
supplier. 

In  those 
imaffiliated 
pasta  knew  at 
the  merchand 
United  States 
EP  would  be 
producer  and 
Dynamic 
Semiconductd^ 
Above  From 
Final  Results 
Administrati 
Rescission 
and  Notice  of 
Revoke  Order. 
(September 
review,  we 
reasonable  to 
unaffiliated 
reason  to  kno^i^ 
the  ultimate 


customer).  In  addition, 
ate,  we  increased  EP  or 
,  by  an  amount  equal 
ing  duty  rate 
subsidies  in  the 
:ompleted  administrative 

with  section 
the  Act. 

iccordance  with  section 
Act,  when  appropriate, 
ttom  the  starting  price 
e  cpenses  that  were 
ing  the  subject 
the  United  States, 
selling  expenses 
of  credit,  warranties, 
paid  to  unaffiliated 
addition,  we  deducted 
expenses  that  related  to 
in  the  United  States, 
include  certain  indirect 
incurred  by  affiliated 
We  also  deducted 
a:  nount  for  profit  in 

sections  772(d)(3)  and 


acc(  irdance 


th; 


11 


o  )St 


Ii 


tl 


iV(' 


23, 


i  iaffiri  reported  the  resale 

purchased  in 
filiated  producers.  In  its 
supplemental  response  at 
amended  its  response 
its  purchased  pasta 
be  considered  pasta  that 
with  its  unaffiliated 
argues  that  this  pasta 
toll  produced 
ided  its  unaffiliated 
ackiiig  materials  and 
ier  would  invoice  Zaffiri 
cost,  the  conversion 
king  cost.  Because 
control  the  production 

does  it  own  or  hold 
cant  input  for  this  pasta 
,  we  preliminarily 
this  pasta  is,  in  fact, 
4d  from  an  unaffiliated 


t  lat 


com  idered 


11 


II  a 


pradi 


situations  in  which  an 
ucer  of  the  subject 
he  time  of  the  sale  that 
was  destined  for  the 
the  relevant  basis  for  the 

price  between  that 
he  respondent.  See 
Random  Access  Memory 
of  One  Megabit  or 
e  Republic  of  Korea: 
f  Antidumping  Duty 
Review,  Partial 
of  Administrative  Review 
letermination  Not  to 
63  FR  50867,  50876 
1998).  In  the  instant 
determined  that  it  was 
i  issume  that  the 

ucers  knew  or  had 
at  the  time  of  sale  that 
destination  of  the 


piodi 


merchandise  was  the  United  States 
because  virtually  all  enriched  pasta  is 
sold  to  the  United  States.  See  Notice  of 
Preliminary  Results  and  Partial 
Recission  of  Antidumping  Duty 
Administrative  Review  and  Intent  to 
Revoke  Antidumping  Duty  Order  in 
Part:  Certain  Pasta  from  Italy,  65  FR 
4867,  4869  (August  8,  2000). 
Accordingly,  consistent  with  our 
methodology  in  prior  reviews  (see  id.), 
when  a  respondent  purchased  pasta 
from  other  producers  and  we  were  able 
to  identify  resales  of  this  merchandise  to 
the  United  States,  we  excluded  these 
sales  of  the  purchased  pasta  from  the 
margin  calculation  for  that  respondent. 
Where  the  purchased  pasta  was 
commingled  with  the  respondent's 
production  and  the  respondent  could 
not  identify  the  resales,  we  examined 
both  sales  of  produced  pasta  and  resales 
of  purchased  pasta.  Inasmuch  as  the 
percentage  of  pasta  purchased  by  any 
single  respondent  was  an  insignificant 
part  of  its  U.S.  sales  database,  we 
included  the  sales  of  commingled 
purchased  pasta  in  our  margin 
calculations. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

To  determine  whether  there  was  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV,  we  compared  each 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  its  U.S.  sales  of  the  subject 
merchandise.  Pursuant  to  sections 
773(a)(1)(B)  and  773(a)(1)(C)  of  the  Act, 
because  each  respondent,  with  the 
exception  of  LAPC,  had  an  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  that  was  greater 
than  five  percent  of  its  aggregate  volume 
of  U.S.  sales  of  the  subject  merchandise, 
we  determined  that  the  home  market 
was  viable  for  all  producers  except 
lAPC. 

Because  lAPC  did  not  have  an 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  that  was 
greater  than  five  percent  of  its  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise,  the  Department 
determined,  in  accordance  with  section 
773(a)(l  )(c)  of  the  Act  and  section 
351.404(b)(2)  of  the  Department's 
regulations  to  use  a  third-country 
market,  the  United  Kingdom,  as  lAPC's 
comparison  market.  We  compared 
LAPC's  volume  of  third  country  sales  in 
the  United  Kingdbm  of  the  foreign  like 
product  to  the  volume  of  its  U.S.  sales- 
of  the  subject  merchandise.  Pursuant  to 
sections  773(a)(l)(B)(ii)  and  773(a)(1)(C) 
of  the  Act,  because  LAPC  had  an 


aggregate  volume  of  third-country  sales 
of  the  foreign  like  product  that  was 
greater  than  five  percent  of  its  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise,  we  determined  that,  in 
accordance  with  section  351.404(c)(ii)  of 
the  Department's  regulations,  the  third- 
country  market  of  the  United  Kingdom 
was  viable  for  LAPC. 

B.  Arm  's-Length  Test 

The  Department  may  calculate  NV 
based  on  a  sale  to  an  affiliated  party 
only  if  it  is  satisfied  that  the  price  to  the 
affiliated  party  is  comparable  to  the 
price  at  which  sales  are  made  to  parties 
not  affiliated  with  the  exporter  or 
producer;  i.e.,  sales  at  arm's-length.  See 
19  CFR  351.403(c).  Sales  to  affiliated 
customers  for  consumption  in  the  home 
market  which  were  determined  not  to  be 
at  arm's-length  were  excluded  from  our 
analysis.  Garofalo  reported  sales  of  the 
foreign  like  product  to  an  affiliated  end- 
user  customer  and  an  affiliated  reseller. 
To  test  whether  these  sales  were  made 
at  arm's-length,  we  compared  the  prices 
of  sales  of  comparison  products  to 
affiliated  and  unaffiliated  customers,  net 
of  all  movement  charges,  direct  selling 
expenses,  discounts,  and  packing. 
Pursuant  to  19  CFR  351.403(c)  and  in 
accordance  with  our  practice,  when  the 
prices  to  the  affiliated  party  were,  on 
average,  between  98  and  102  percent  of 
the  prices  to  unaffiliated  parties,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  at  arm's-length.  See 
Antidumping  Proceedings:  Affiliated 
Party  Sales  in  the  Ordinary  Course  of 
Trade,  67  FR  53339  (August  15,  2002); 
see  also  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value,  Postponement  of  the  Final 
Determination,  and  Negative 
Preliminary  Determination  of  Critical 
Circumstances:  Prestressed  Concrete 
Steel  Wire  Strand  from  Thailand  68  FR 
42373,  42375-6  (July  17,  2003).  We 
included  in  our  NV  calculations  those 
sales  to  affiliated  customers  that  passed 
the  arm's-length  test.  See  19  CFR 
351.403;  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
at  27295  (May  19, 1997). 

C.  Cost  of  Production  Analysis 
1.  Calculation  of  COP 

Before  making  any  comparisons  to 
NV,  we  conducted  a  COP  analysis  of 
Ferrara,  Garofalo,  Indalco,  Pagani, 
Pallante,  Rummo,  Tomasello,  and 
Zaffiri,  pursuant  to  section  773(b)  of  the 
Act,  to  determine  whether  the 
respondents'  comparison  market  sales 
were  made  below  the  COP.  We 
calculated  the  COP  based  on  the  sum  of 
the  cost  of  materials  and  fabrication  for 
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the  foreign  like  product,  plus  amounts 
for  selling,  general,  and  administrative 
expenses  ("SG&A")  and  packing,  in 
accordance  with  section  773(b)(3)  of  the 
Act.  We  relied  on  the  respondents' 
information  as  submitted,  except  in 
instances  where  we  used  data  with 
minor  revisions  based  on  verification 
findings  for  Indalco,  Rummo, 
Tomasello,  and  Zaffiri.  Seethe 
company-specific  calculation 
memoranda  on  file  in  the  CRU,  for  a 
description  of  any  changes  that  we 
made. 

2.  Test  of  Comparison  Market  Prices  ' 

As  required  under  section  773(b)(2)  of 
the  Act,  we  compared  the  weighted- 
average  COP  to  the  per-unit  price  of  the 
comparison  market  sales  of  the  foreign 
like  product,  to  determine  whether 
these  sales  had  been  made  at  prices 
below  the  COP  within  an  extended 
period  of  time  in  substantial  quantities, 
and  whether  such  prices  were  sufficient 
to  permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time.  We 
determined  the  net  comparison  market 
prices  for  the  below-cost  test  by 
subtracting  from  the  gross  unit  price  any 
applicable  movement  charges, 
discounts,  rebates,  dfrect  and  indirect 
selling  expenses  (also  subtracted  from 
the  COP),  and  packing  expenses. 

3.  Results  of  COP  Test 

Pursuant  to  section  773(b)(2)(C)(i)  of 
the  Act,  where  less  than  20  percent  of 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  did  not  disregard 
any  below-cost  sales  of  that  product 
because  we  determined  that  the  below- 
cost  sales  were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  were  at  prices  less  than  the 
COP,  we  determined  such  sales  to  have 
been  made  in  "substantial  quantities." 
See  section  773(b)(2)(c)  of  the  Act.  The 
sales  were  made  within  an  extended 
period  of  time  in  accordance  with 
section  773(b)(2)(B)  of  the  Act,  because 
they  were  made  over  the  course  of  the 
POR.  In  such  cases,  because  we 
compared  prices  to  POR-average  costs, 
we  also  determined  that  such  sales  were 
not  made  at  prices  which  would  permit 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
section  773(b)(2)(D)  of  the  Act. 
Therefore,  for  purposes  of  this 
administrative  review,  we  disregarded 
the  below-cost  sales  and  used  the 
remaining  sales  as  the  basis  for 
determining  NV,  in  accordance  with 
section  773(b)(1)  of  the  Act. 
Specifically,  we  are  preliminarily 
disregarding  below-cost  sales  made  by 
Ferrara,  Garofalo,  Indalco,  Pagani, 


Pallante,  Rummo,  Tomasello,  and 
Zaffiri.  See  the  company-specific 
calculation  memoranda  on  file  in  the 
CRU,  for  our  calculation  methodology 
and  results. 

D.  Calculation  of  Normal  VaRie  Based 
on  Comparison  Market  Prices 

We  calculated  NV  based  on  ex-works, 
FOB  or  delivered  prices  to  comparison 
market  customers.  We  made  deductions 
from  the  starting  price,  when 
appropriate,  for  handling,  loading, 
inland  freight,  warehousing,  inland 
insurance,  discounts,  and  rebates.  We 
added  interest  revenue.  In  accordance 
with  sections  773(a)(6)(A)  and  (B)  of  the 
Act,  we  added  U.S.  packing  costs  and 
deducted  comparison  market  packing, 
respectively.  In  addition,  we  made 
circumstance  of  sale  ("COS") 
adjustments  for  direct  expenses, 
including  imputed  credit  expenses, 
advertising,  warranty  expenses, 
commissions,  bank  charges,  and  billing 
adjustments,  in  accordance  with  section 
773(a){6)(C)(iii)  of  the  Act. 

We  also  made  adjustments,  in 
accordance  with  19  CFR  351.410(e),  for 
indkect  selling  expenses  incurred  on 
comparison  market  or  U.S.  sales  where 
commissions  were  granted  on  sales  in 
one  market  but  not  in  the  other,  the 
"commission  offset."  Specifically, 
where  commissions  are  incurred  in  one 
market,  but  not  in  the  other,  we  will 
limit  the  amount  of  such  allowance  to 
the  amount  of  the  other  selling  expenses 
incurred  in  the  one  market  or  the 
commissions  allowed  in  the  other 
market,  whichever  is  less. 

When  comparing  U.S.  sales  with 
comparison  market  sales  of  similar,  but 
not  identical,  merchandise,  we  also 
made  adjustments  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act  and  section  19  CFR  351.411 
of  the  Department's  regulations.  We 
based  this  adjustment  on  the  difference 
in  the  variable  cost  of  manufacture 
("VCOM")  for  the  foreign  like  product 
and  subject  merchandise,  using  POR- 
average  costs. 

Sales  of  pasta  purchased  by  the 
respondents  from  unaffiliated  producers 
and  resold  in  the  comparison  market 
were  treated  in  the  same  manner 
described  above  in  the  "Export  Price 
and  Constructed  Export  Price"  section 
of  this  notice. 

E.  Calculation  of  Normal  Value  Based 
on  Constructed  Value  . 

For  LAPC,  when  we  could  not 
determine  the  NV  based  on  comparison 
market  sales  because  there  were  no 
contemporaneous  sales  of  a  comparable 
product,  we  compared  the  EP  to  CV.  In 


accordance  with  section  773(e)  of  the 
Act,  we  calculated  CV  based  on  the  sum 
of  the  cost  of  manufacturing  ("COM")  of 
the  product  sold  in  the  United  States, 
plus  amounts  for  SG&A  expenses,  profit, 
and  U.S.  packing  costs.  In  accordance 
with  section  773(e)(2)(A)  of  the  Act,  we 
based  SG&A  expenses  and  profit  on  the 
amounts  incurred  by  lAPC  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
comparison  market. 

For  price-to-CV  comparisons,  we 
made  adjustments  to  CV  for  COS 
differences,  in  accordance  with  section 
773(a)(8)  of  the  Act  and  19  CFR  351.410. 
We  made  COS  adjustments  by 
deducting  direct  selling  expenses 
incurred  on  comparison  market  sales 
and  adding  U.S.  direct  selling  expenses. 

F.  Level  of  Trade 

In  accordance  with  section 
773{a)(l  )(B)  of  the  Act,  we  determined 
NV  based  on  sales  in  the  comparison 
market  at  the  same  level  of  trade 
("LOT  ")  as  the  EP  and  CEP  sales,  to  the 
extent  practicable.  When  there  were  no 
sales  at  the  same  LOT,  we  compared 
U.S.  sales  to  comparison  market  sales  at 
a  different  LOT.  When  NV  is  based  on 
CV,  tlie  NV  LOT  is  that  of  the  sales  from 
which  we  derive  SG&A  expenses  and 
profit. 

Pursuant  to  section  351.412  of  the 
Department's  regulations,  to  determine 
whetlier  comparison  market  sales  were 
at  a  different  LOT,  we  examined  stages 
in  the  marketing  process  and  selling 
functions  along  the  chain  cf  distribution 
between  the  producer  and  the 
unaffiliated  (or  arm's-length)  customers. 
If  the  comparison-market  sales  are  at  a 
different  LOT  and  the  differences  affect 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act. 

Finally,  if  the  NV  LOT  is  more  remote 
from  the  factory  than  the  CEP  LOT  and 
there  is  no  basis  for  determining 
whether  the  differences  in  LOT  between 
NV  and  CEP  affected  price 
comparabilify,  we  grant  a  CEP  offset,  as 
provided  in  section  773(a)(7)(B)  of  the 
Act.  See  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  South  Africa,  62  FR  61731,  61732- 
33  (November  19,  1997).  Specifically  in 
this  review,  we  did  not  make  an  LOT 
adjustment  for  any  respondent. 
However,  we  are  preliminarily  granting 
a  CEP  offset  for  LAPC  and  Rummo. 

For  a  detailed  description  of  our  LOT 
methodology  and  a  summary  of 
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G.  Company-S  oecific  Issues 

We  relied  oi  the  respondents' 
information  as  submitted,  except  in 
instances  whei «,  based  on  verification 
findings,  we  n  ade  minor  modifications 
to  the  calculat  on  of  NV  and  EP  or  CEP. 
See  the  company-specific  calculation 
memoranda  oi  file  in  the  CRU. 
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agreement  to  immediate  reinstatement 
of  the  order  if  the  Department  concludes 
that  the  company,  subsequent  to  the 
revocation,  has  sold  subject 
merchandise  at  less  than  NV.  See  19 
CFR  351.222(e)(1). 

Upon  receipt  of  such  a  request,  the 
Department  will  consider  the  following 
in  determining  whether  to  revoke  the 
order  in  part:  (1)  Whether  the  producer 
or  exporter  requesting  revocation  has 
sold  subject  merchandise  at  not  less 
than  NV  for  a  period  of  at  least  three 
consecutive  years;  (2)  whether  the 
continued  application  of  the 
antidumping  duty  order  is  otherwise 
necessary  to  offset  dumping;  and  (3) 
whether  the  producer  or  exporter 
requesting  revocation  in  part  has  agreed 
in  writing  to  the  immediate 
reinstatement  of  the  order,  as  long  as 
any  exporter  or  producer  is  subject  to 
the  order,  if  the  Department  concludes 
that  the  exporter  or  producer, 
subsequent  to  revocation,  sold  the 
subject  merchandise  at  less  than  NV. 
See  19  CFR  351.222(b)(2). 

Pagani  submitted  the  required 
certifications  and  agreements.  However, 
after  applying  the  criteria  outlined  in 
section  351.222(b)  of  the  Department's 
regulations,  and  considering  the 
evidence  on  the  record,  we  have 
preliminarily  determined  that  one  of  the 
Department's  requirements  for 
revocation  has  not  been  met.  While  we 
preliminarily  find  that  Pagani  has 
demonstrated  three  consecutive  years  of 
sales  at  not  less  than  NV,  we  also 
preliminarily  find  that,  based  on 
Pagani's  U.S.  shipment  data,  its  Scdes  to 
the  United  States  have  not  been  made  in 
commercial  quantities  during  all  three 
review  periods  at  issue,  in  accordance 
with  sections  351.222(d)  and 
351.222(e)(l)(ii)  of  the  Department's 
regulations. 

In  particular,  data  on  the  record 
indicate  that  the  amount  of  subject 
merchandise  sold  in  the  U.S.  market  by 
Pagani  during  the  fourth  and  fifth 
review  periods  is  small  in  quantity 
relative  to  Pagani's  total  U.S.  sales 
volume  during  the  period  of 
investigation  ("POI").  With  respect  to 
the  sixth  review  period,  we  recognize 
that  Pagani's  volume  of  sales  to  the 
United  States  has  substantially 
increased.  However,  because  Pagani  did 
not  make  sales  in  commercial  quantities 
during  the  fourth  and  fifth  review 
periods,  Pagani  did  not  satisfy  the 
regulatory  requirement  to  sell 
commercial  quantities  in  each  of  the 
three  years  forming  the  basis  of  this 
revocation  request.  We  conclude  that 
Pagani's  sales  during  the  fourth  and  fifth 
POI^  do  not  provide  any  meaningful 
information  concerning  Pagani's  normal 


commercial  practice.  Consequently,  we 
find  that  Pagani's  shipments  during 
these  PORs  are  not  a  reasonable  basis  for 
finding  commercial  quantities. ^ 

Therefore,  we  have  determined  that 
the  requirements  for  revocation  have  not 
been  met  because  Pagani  has  not  made 
sales  to  the  United  States  in  commercial 
quantities  during  the  fourth  or  fifth 
segment  of  this  proceeding.^  Based  on 
oiu'  examination  of  these  facts,  we  find 
that,  consistent  with  Department 
practice,  we  do  not  have  a  sufficient 
basis  to  conclude  that  the  de  minimis 
dumping  margin  calculated  for  Pagani 
for  the  fourth,  fifth,  or  sixth 
administrative  review  is  reflective  of  the 
company's  normal  conunercial 
experience.  See  e.g..  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Silicon  Metal  from  Brazil.  65  FR 
7497.  7498  (February  15,  200)  ('•Silicon 
Metal  from  Brazil")  (finding  that 
because  sales  and  volume  figures  were 
so  small  the  Department  could  not 
conclude  that  the  reviews  reflected  what 
the  company's  normal  commercial 
experience  would  be  absent  an 
antidumping  duty  order).  Because 
Pagani  has  not  met  the  commercial 
quantities  requirement,  we  have  not 
examined  the  issue  as  to  whether  the 
antidumping  duty  order  is  necessary  to 
offset  future  dumping  (see  Silicon  Metal 
from  Brazil,  at  7505).  For  a  more 
detailed  discussion,  see  Memorandum 
to  Melissa  Skinner  through  Eric 
Greynolds  from  the  Team,  Re: 
Commercial  Quantities,  issued 
simultaneously  with  this  notice. 

Based  on  the  foregoing  analysis,  we 
have  preliminarily  determined  that 
Pagani  has  not  met  one  of  the  threshold 


"Pagani's  history  of  subject  merchandise  pasta 
sales  is  as  follows:  Pagani's  4th  POR  sales  of  subject 
pasta  were  0.94  percent  of  its  POI  sales  of  subject 
pasta.  Pagani's  5th  POR  sales  of  subject  pasta  were 
1.06  percent  of  its  POI  sales  of  subject  pasta. 
Pagani's  6th  POR  sales  of  subject  pasta  were  17.63 
percent  of  its  POI  sales  of  subject  pasta. 

'  As  we  noted  in  Pure  Magnesium  from  Canada: 
Final  Results  of  Antidumping  Duty  Administrative 
Review  and  Determination  Not  To  Revoke  Order  In 
Part,  64  FR  12977,  12979  (March  16,  1999)  ("Pure 
Magnesium  from  Canada"),  sales  in  commercial 
quantities  is  a  threshold  requirement  that  must  be 
met  by  parties  seeking  revocation.  We  also  note  that 
while  the  regulation  requiring  sales  in  commercial 
quantities  may  have  developed  firom  the 
unreviewed  intervening  year  regulation,  its 
application  in  all  revocation  cases  based  on  the 
absence  of  dumping  is  reasonable  and  mandated  by 
the  regulations.  The  application  of  this  requirement 
to  all  such  cases  is  reflected  not  only  in  the 
provision  for  unreviewed  intervening  years  (see  19  . 
CFR  351.222  (d)(1)),  but  also  in  the  new  general 
requirement  that  parties  seeking  revocation  certify 
to  sales  in  commercial  quantities  in  each  of  the 
years  on  which  revocation  is  to  be  based.  See  19 
CFR  351.222(e)(l)(ii).  This  requirement  ensures  that 
the  Department's  revocation  determination  is  based 
upon  a  sufficient  breadth  of  information  regarding 
a  company's  normal  commercial  practice.  See  Pure 
Magnesium  from  Canada,  64  FR  at  12979. 
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requirements  for  revocation  (i.e.,  sales 
in  commercial  quantities  during  the 
three  consecutive  PORs).  We  therefore 
preliminarily  intend  not  to  revoke  the 
order,  with  respect  to  pasta  produced 
and  also  exported  by  Pagani,  if  these 
preliminary  findings  are  affirmed  in  our 
final  results. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  percentage  weighted-average 
margins  exist  for  the  period  July  1,  2001, 
through  June  30,  2002: 


Manufacturer/exporter 

Margin  (per- 
cent) 

Ferrara 

Garotaio 

lAPC  

Indaico  

Pagani 

Pallante 

PAM  

Rummo  

Tomasello  

Zaffiri  .' 

All  Others 

0.18 
1.44 
0.52 

17.25 
0.20 
0.12 

45.49 
0.05 
8.47 
6.36 

11  26 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  this  proceeding  in 
accordance  with  19  CFR  351.224(b).  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  these 
preliminary  results.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
ordinarily  will  be  held  44  days  after  the 
date  of  publication,  or  the  first  working 
day  thereafter.  Interested  parties  may 
submit  case  briefs  no  later  than  30  days 
after  the  date  of  publication  of  these 
preliminary  results  of  review.  Rebuttal 
briefs  limited  to  issues  raised  in  such 
briefs,  may  be  filed  no  later  than  35  days 
after  the  date  of  publication.  Parties  who 
submit  arguments  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argument.  Further, 
parties  submitting  written  comments  are 
requested  to  provide  the  Department 
with  an  additional  copy  of  the  public 
version  of  any  such  comments  on 
diskette.  The  Department  will  issue  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  or  at  a  hearing,  if  requested, 
within  120  days  of  publication  of  these 
preliminary  results. 

Assessment  Rate 

Pursuant  to  19  CFR  351.212(b).  the 
Department  calculated  an  assessment 
rate  for  each  importer  of  the  subject 
merchandise.  Upon  issuance  of  the  final 


results  of  this  administrative  review,  if 
any  importer-specific  assessment  rates 
calculated  in  the  final  results  are  above 
de  minimis  (i.e.,  at  or  above  0.5  percent), 
the  Department  will  issue  appraisement 
instructions  directly  to  the  BCBP  to 
assess  antidumping  duties  on 
appropriate  entries  by  applying  the 
assessment  rate  to  the  entered  value  of 
the  merchandise.  For  assessment 
purposes,  we  calculated  importer- 
specific  assessment  rates  for  the  subject 
merchandise  by  aggregating  the 
dumping  margins  for  all  U.S.  sales  to 
each  importer  and  dividing  the  amount 
by  the  total  entered  value  of  the  sales  to 
that  importer.  Where  appropriate,  to 
calculate  the  entered  value,  we 
subtracted  international  movement 
expenses  (e.g.,  international  ft-eight) 
from  the  gross  sales  value. 

Cash  Deposit  Requirements 

To  calculate  the  cash  deposit  rate  for 
each  producer  and/or  exporter  included 
in  this  administrative  review,  we 
divided  the  total  dumping  margins  for 
each  company  by  the  total  net  value  for 
that  company's  sales  during  the  review 
period,  with  the  exception  of  PAM, 
whose  margin  is  based  on  AFA. 

The  following  deposit  rates  will,  be 
effective  upon  publication  of  the  final 
results  of  this  administrative  review  for 
all  shipments  of  certain  pasta  from  Italy 
entered,  or  withdrawn  ft"om  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash 
deposit  rates  for  the  companies  listed 
above  will  be  the  rates  established  in  the 
final  results  of  this  review,  except  if  the 
rate  is  less  than  0.5  percent  and, 
therefore,  de  minimis,  the  cash  deposit 
will  be  zero;  (2)  for  previously  reviewed 
or  investigated  companies  not  listed 
above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  final 
results  in  which  that  manufacturer  or 
exporter  participated;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  a 
prior  review,  or  the  original  less  than 
fair  value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  final  results  for  the  manufacturer 
of  the  merchandise;  and  (4)  if  neither 
the  exporter  nor  the  manufacturer  is  a 
firm  covered  in  this  or  any  previous 
review  conducted  by  the  Department, 
the  cash  deposit  rate  will  be  11.26 
percent,  the  "All  Others"  rate 
established  in  the  LTFV  investigation. 
See  Notice  of  Antidumping  Duty  Order 
and  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  from  Italy,  61  FR  38547  Quly  24, 
1996). 


These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of  . 
the  next  .administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  July  31.2003. 

Joseph  A.  Spetrini, 

.Acting  Assistant  Secretary  for  Grant  Aldonas, 
I  fnder  Secretary. 

(FR  Doc.  0.V20180  Filed  8-6-03:  8:45  am) 

BILUNG  CODE  3510-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-122-814] 

Pure  Magnesium  from  Canada;  Notice 
ot  Final  Results  cf  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  final  results  of  2001/ 
2002  administrative  review. 

SUMMARY:  On  April  24,  2003,  the 
Department  of  Commerce  published  the 
prelimipary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  pure  magnesium  ft-om  Canada.  The 
period  of  review  is  August  1,  2001, 
through  July  31,  2002.  This  review 
covers  imports  of  pure  magnesium  from 
one  producer/exporter.  We  provided 
interested  parties  with  an  opportunity  to 
comment  on  the  preliminary  results  of 
this  review,  but  received  no  comments. 

The  final  results  do  not  differ  bora  the 
preliminary  results  of  this  review,  in 
which  we  found  that  sales  of  the  subject 
merchandise  have  not  been  made  below 
normal  value.  We  will  instruct  the 
United  States  Bureau  of  Customs  and 
Border  Protection  not  to  assess 
antidumping  duties  on  the  subject 
merchandise  exported  by  this  company. 
EFFECTIVE  DATE:  August  7,  2003. 
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FOR  FURTHER 

Scott  HoUanc . 

International 

U.S.  Department 

Street  and 

Washington. 

482-1279. 

S  IPPLEMENTAllY 


^FORMATION  CONTACT: 

Import  Administration, 
Trade  Administration, 
of  Commerce.  14th 
Cohstitution  Avenue.  NVV., 
)C  20230:  telephone:  (202) 
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shall  determine,  and 
Bureau  of  Customs 


and  Border  Protection  ("BCBP")  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212  (b)(1),  we  have 
calculated  exporter/importer  (or 
customerj-specific  assessment  rates  for 
merchandise  subject  to  this  review.  To 
determine  whether  the  duty  assessment 
rates  were  de  minimis,  in  accordance 
with  the  requirement  set  forth  in  19  CFR 
351.106(c)(2),  we  calculated  importer 
(or  customer)-specific  ad  valorem  rates 
by  aggregating  the  dumping  margins 
calculated  for  all  U.S.  sales  to  that 
importer  (or  customer)  and  dividing  this 
amount  by  the  total  value  of  the  sales  to 
that  importer  (or  customer).  Where  an 
importer  (or  customer)-specific  ad 
valorem  rate  was  greater  than  de 
minimis,  we  calculated  a  per  unit 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  all  U.S. 
sales  to  that  importer  (or  customer)  and 
dividing  this  amount  by  the  total 
quantity  sold  to  that  importer  (or 
customer). 

Pending  the  final  disposition  of  a 
NAFTA  panel  appeal  by  NHCI,  the 
Department  will  not  order  the 
liquidation  of  entries  of  pure 
magnesium  from  Canada  exported  by 
NHCI  on  or  after  August  1,  2000,  at  this 
time.  Liquidation  will  occiu-  at  the  rates 
described  in  these  final  results  of  review 
following  the  final  judgement  in  the 
NAFTA  panel  appeals  process. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  the  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  pure  magnesium  from  Canada 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication,  as  provided  by  751(a)(1)  of 
the  Act:  (1)  For  NHCI.  which  has  a  de 
minimis  rate,  no  antidumping  duty 
deposit  will  be  required;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period:  (3)  the  cash  deposit 
rate  for  all  other  exporters  will  continue 
to  be  21.00  percent,  the  "all  others"  rate 
made  effective  by  the  less-than-fair- 
value  investigation. 

These  deposit  instructions  will 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 


liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

Notification  Regarding  APOs 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to  the 
administrative  protective  order  ("APO") 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  these 
results  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  July  30.  2003. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

[FR  Doc.  03-20174  Filed  8-6-03;  8:45  am] 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-824] 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  the  preliminary  results 
of  the  antidumping  duty  administrative 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  Italy. 

SUMMARY:  In  Tesponse  to  a  request  from 
ThyssenKrupp  Acciai  Speciali  Terni 
S.p.A.  ("TKAST"),  a  producer  and 
exporter  of  subject  merchandise,  and 
ThyssenKrupp  AST  USA.  Inc.  ("TKAST 
USA"),  an  importer  of  subject 
merchandise,  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  ("SSSS") 
from  Italy.  This  review  covers  imports 
of  subject  merchandise  from  TKAST. 

The  Department  preliminary 
determines  that  SSSS  from  Italy  has 
been  sold  in  the  United  States  at  less 
than  normal  value  during  the  period  of 
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review  ("POR").  If  these  prelimnary 
results  are  adopted  in  our  finaTrSsults 
of  this  admiiustrative  review,  we  will 
instruct  the  U.S.  Bureau  of  Customs  and 
Border  Protection  ("BCBP")  to  assess 
antidumping  duties  equal  to  the 
difference  between  constructed  export 
price  and  normal  value. 

EFFECTIVE  DATE:  August  7,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand  or  Robert  Boiling, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  202-482-3207  or 
202-482-3434,  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  1,  2002,  the  Department 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  SSSS  from 
Italy.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  67 
FR  44172.  (July  1.  2002).  On  July  29. 
2002,  TKAST  requested  that  the 
Department  conduct  an  administrative 
review  of  the  antidumping  duty  order. 
On  August  27,  2002,  the  Department 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  SSSS  from 
Italy  with  regard  to  TKAST.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27,  2002). 

On  August  30.  2002.  the  Department 
issued  an  antidumping  duty 
questionnaire  to  TKAST.  On  October  4. 
2002.  TKAST  submitted  its  response  to 
Section  A  of  the  questionnaire.  TKAST 
requested  in  its  October  4.  2002.  Section 
A  response  at  page  A-4,  that  TKAST  not 
be  required  to  report  the  dov^mstream 
sales  of  all  affiliated  parties  but  only 
report  certain  downstream  sales. 
October  18.  2002.  the  Department  sent 
TKAST  a  letter  in  which  it  allowed 
TKAST  to  report  on  certain  downstream 
sales.  See  Letter  from  Department  to 
TKAST  dated  October  18,  2002.  Also  ui 
its  October  4,  2002,  Section  A  response 
at  page  A^,  TKAST  requested,  that 
with  regard  to  the  U.S.  sales,  it  not  be 
required  to  report  the  downstream  sales 
of  a  certain  affiliate  and  that  TKAST 
was  also  unable  to  determine  if  any 
downstream  sales  were  made  by  a 
certain  affiliate  to  an  unaffiliated  party. 
In  its  October  18,  2003,  letter  to  TKAST, 
the  Department  stated  that  TKAST  was 
required  to  report  all  of  TKAST's 


affiliate's  resales  to  unaffiliated 
customers  in  the  United  States. 
On  October  15,  2002,  TKAST 
submitted  its  responses  to  Sections  B,  C 
and  D  of  the  questionnaire.  The 
Department  issued  its  supplemental 
section  A  questionnaire  on  December 
20,  2002,  and  on  January  17,  2003, 
TKAST  submitted  its  supplemental 
Section  A  response.  On  February  4, 
2003,  the  Department  issued  its 
supplemental  Section  B  questionnaire 
and  on  February  28,  2003,  TKAST 
submitted  its  supplemental  Section  B 
response.  The  Department  issued  its 
supplemental  Section  C  questionnaire 
on  February  26,  2003,  and  on  March  25, 
2003,  TKAST  submitted  it  supplemental 
Section  C  response.  On  March  12,  2003, 
TKAST  submitted  £m  updated  Section  D 
response.  On  March  21,  2003,  the 
Department  issued  its  supplemental 
Section  D  questionnaire  to  TKAST.  On 
April  18,  2003,  TKAST  submitted  its 
supplemental  Section  D  response.  The 
Department  issued  its  second 
supplemental  Sections  A-C 
questionnaire  on  April  23,  2003,  and  its 
third  supplemental  Sections  A-C 
questionnaire  on  May  20,  2003.  TKAST 
submitted  the  second  supplemental 
Sections  A-C  response  on  May  13,  2003, 
and  the  thfrd  supplemental  Sections  A- 
C  response  on  May  23,  2003.  On  May 
13,  2003,  the  Department  issued  the 
second  supplemental  Section  D 
questionnaire,  and  TKAST  submitted  its 
second  supplemental  section  D  response 
on  May  27,  2003. 

Under  section  751(a)(3)(A)  of  the  Act, 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit. 
On  March  24,  2003,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  in  this 
administrative  review  by  120  days.  See 
Notice  of  Extension  of  Time  Limit  of  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
Italy.  68  FR  14196  (March-24.  2003). 

Period  of  Review 

The  POR  is  July  1.  2001,  through  June 
30,  2002. 

Verification 

As  provided  in  section  782{i)  of  the 
Act.  the  Department  conducted  a  sales 
and  cost  verification  of  the  information 
provided  by  TKAST,  from  June  9,  2003, 
through  June  16,  2003,  and  a 
consfructed  export  price  ("CEP") 
verification  from  May  28,  2003,  through 
May  30,  2003,  using  standard 
verification  procedures,  including  an 


examination  of  relevant  sales,  cost,  and 
financial  records,  euid  a  selection  of 
relevant  original  documentation.  Our 
verification  results  are  outlined  in  the 
Report  on  the  Sales  and  Cost 
Verification  of  ThyssenKrupp  Acciai 
Speciali  Terni  S.p.A.  (July  21.  2003) 
("Sales  and  Cost  Verification  Report"), 
and  Verification  of  Constructed  Export 
Price  Sales  for  Thyssen  Krupp  Acciai 
Speciali  Terni  USA,  Inc.  (July  29,  2003) 
("CEP  Verification  Report").  PubUc 
versions  of  the  verification  reports  are 
on  file  in  the  Central  Records  Unit, 
room  B-099  of  the  Herbert  C.  Hoover 
Department  of  Commerce  building,  1401 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this 
review  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  at  subheadings: 
7219.13.0031,  7219.13.0051, 
7219.13.0071,  7219.1300.81,1 
7219.14.0030,  7219.14.0065, 
7219.14.0090.  7219.32.0005, 
7219.32.0020,  7219.32.0025. 
7219.32.0035.  7219.32.0036, 
7219.32.0038,  7219.32.0042, 
7219.32.0044,  7219.33.0005, 
7219.33.0020,  7219.33.0025, 
7219.33.0035,  7219.33.0036. 
7219.33.0038,7219.33.0042, 
7219.33.0044,  7219.34.0005, 
7219.34.0020,  7219.34.0025, 
7219.34.0030,  7219.34.0035, 
7219.35.0005,  7219.35.0015, 
7219.35.0030,  7219.35.0035, 
7219.90.0010,  7219.90.0020, 
7219.90.0025,  7219.90.0060, 
7219.90.0080,  7220.12.1000, 
7220.12.5000,  7220.20.1010, 
7220.20.1015.  7220.20.1060. 


;    '  Due  to  changes  to  the  HTS  numbers  in  2001 . 
7219.13.0030,  7219.13.0050,  7219.13.0070,  and 
7219.13.0080  are  now  7219.13.0031,  7219.13.0051, 
7219.13.0071,  and  7219.13.0081.  respectively. 
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7220.20.1080,  7220.20.6005. 
7220.20.6010.  7220.20.6015, 
7220.20.6060,  7220.20.6080. 
7220.20.7005,  7220.20.7010, 
7220.20.7015.  7220.20.7060, 
7220.20.7080,  7220.20.8000, 
7220.20.9030.  7220.20.9060. 
7220.90.0010.  7220.90.0015. 
7220.90.0060.  and  7220.90.0080. 
Although  the  1  iTS  subheadings  are 
provided  for  c  snvenience  and  BCBP 
purposes,  the  department's  written 
description  of  the  merchandise  under 
review  is  disp  )sitive. 

Excluded  w  »m  the  scope  of  this 
review  are  the  following:  (1)  Sheet  and 
strip  that  is  nc  t  annealed  or  otherwise 
heat  treated  ai  d  pickled  or  otherwise 
descaled,  (2)  s  leet  and  strip  that  is  cut 
to  length,  (3)  f  late  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Ra  zor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  workei  I  than  cold-rolled  (cold- 
reduced),  in  c(  »ils,  of  a  width  of  not 
more  than  23  i  nm  and  a  thickness  of 
0.266  mm  or  1  !ss,  containing,  by  weight, 
12.5  to  14.5  p(  rcent  chromium,  and 
certified  at  th<  time  of  entry  to  be  used 
in  the  manufai  :ture  of  razor  blades.  See 
Chapter  72  of  he  HTS,  "Additional  U.S. 
Note"  1(d). 

Flapper  vah  e  steel  is  also  excluded 
from  the  scopi  i  of  this  review.  This 
product  is  def  ned  as  stainless  steel  strip 
in  coils  contai  ning,  by  weight,  between 
0.37  and  0.43  jercent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20   nd  0.80  percent 
manganese.  T  lis  steel  also  contains,  by 
weight,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacu  um  arc  remelting,  with 
inclusion  com  rols  for  sulphide  of  no 
more  than  0.0  t  percent  and  for  oxide  of 
no  more  than  ).05  percent.  Flapper 
valve  steel  hai  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  17  3  and  270  ksi,  plus  or 
minus  8  ksi,  a  id  a  hardness  (Hv)  of 
between  460  a  nd  590.  Flapper  valve 
steel  is  most  c  ammonly  used  to  produce 
specialty  flap  ler  valves  in  compressors. 

Also  excluc  ed  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  n  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Si  ispension  foil  is  described 
as  302/304  gr<  de  or  202  grade  stainless 
steel  of  a  thicl  jiess  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-miBus  2.01  microns,  and  surface 
glossiness  of ;  00  to  700  percent  Gs. 


Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron.  -s 

Permanent  magnet  iron-chromiimi- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."  ^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperatiue  corrosion.  It  has  a  melting 
point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 


^  "Arnokrome  lU"  is  a  trademark  of  the  Arnold 
Engineering  Company. 


currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1 700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17." '^ 

Also  excluded  are  three  specialty 
stainless  steels  typically  used  in  certain 
industrial  blades  and  surgical  and 
medical  instruments.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).''  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  ^  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  ^  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of  * 


'  "Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 

■•'■Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 

5  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

^  "GIN4  Mo"  is  the  proprietary  grade  of  Hitachi 
Metals  America,  Ltd. 

'  "GINS"  is  the  proprietary  grade  of  Hitachi 
Metals  America,  Ltd. 
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between  1.15  and  1.35  percent,  but 
lovver  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6."  8 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  SSSS 
products  covered  by  the  "Scope  of  the 
Review"  section  of  this  notice,  supra., 
which  were  produced  and  sold  by 
TKAST  in  the  home  market  during  the 
FOR,  to  be  foreign  like  products  for  the 
purpose  of  determining  appropriate 
product  comparisons  to  U.S.  sales  of 
SSSS  products.  We  relied  on  nine 
characteristics  to  match  U.S.  sales  of 
subject  merchandise  to  comparison 
sales  of  the  foreign  like  product  (listed 
in  order  of  preference):  (1)  Grade;  (2) 
hot/cold  rolled;  (3)  gauge;  (4)  surface 
finish;  (5)  metallic  coating;  (6)  non- 
metallic  coating;  (7)  width;  (8)  temper; 
and  (9)  edge  trim.  Where  there  were  no 
sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  and  reporting 
instructions  listed  in  the  Department's 
questionnaire. 

Constructed  Export  Price 

In  accordance  with  section  772(b)  of 
the  Act,  CEP  is  the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  in  the  United  States 
before  or  after  the  date  of  importation  by 
or  for  the  account  of  the  producer  or 
exporter  of  such  merchandise  or  by  a 
seller  affiliated  with  the  producer  or 
exporter,  to  a  purchaser  not  affiliated 
with  the  producer  or  exporter. 

For  purposes  of  this  review,  TKAST 
requested  a  CEP  offset  with  respect  to  its 
CEP  sales  in  the  United  States.  For 
further  discussion  on  CEP  offset,  see  the 
"Level  of  Trade"  section,  infra.  Based 
on  the  information  on  the  record,  we 
preliminarily  find  that  all  of  TKAST's 
U.S.  sales  are  appropriately  classified  as 
CEP  sales.  TKAST  reported  that  it  sold 
the  subject  merchandise  in  the  United 
States  through  two  channels  (i.e., 
channel  one,  and  channel  two).  With 
respect  to  channel  one  sales,  TKAST 
reported  that  these  sales  are  shipped 
directly  from  the  factory  in  Italy  to  the 
U.S.  customer.  However,  TKAST  USA, 
TKAST's  U.S.  based  affiliated  reseller. 


*  "GIN6"  is  the  pn^rietary  grade  of  Hitachi 
Metals  America.  Ltd. 


serves  as  the  principal  point  of  contact 
for  the  U.S.  customer.  For  channel  one 
sales,  customers  place  their  orders  with 
TKAST  USA,  which  then  places  an 
order  with  TKAST.  Upon  confirmation 
from  TKAST,  TKAST  USA  separately 
issues  an  invoice  to  the  customer. 
TKAST  USA  is  solely  responsible  for 
collecting  payment  from  the  U.S. 
customer,  and  separately  responsible  for 
paying  TKAST  for  the  merchandise. 
TKAST  USA  separately  invoiced  and 
received  payment  from  those  customers. 
Channel  two  sales  are  made  from  the 
inventory  of  TKAST  USA.  Accordingly, 
the  Department  preliminarily 
determines  that  TKAST's  channel  one 
and  two  sales  were  made  "in  the  United 
States"  within  the  meaning  of  section 
772(b)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  and  should  be 
treated  as  CEP  transactions,  consistent 
with  AK  Steel  Corp.  v.  United  States, 
226  F.3d  1361,  1374  (Fed.  Cir.  2000). 

We  calculated  CEP  in  accordance 
with  section  772(b)  of  the  Act.  We  based 
CEP  on  the  packed  prices  to  the  first 
imaffiliated  purchaser  in  the  United 
States.  We  made  adjustments  to  the 
starting  price  for  billing  adjustments, 
the  alloy  surcharge,  skid  charges  and 
freight  revenue,  where  applicable.  We 
also  made  deductions  for  the  following 
movement  expenses,  where  appropriate, 
in  accordance  with  section  772(c)(2)(A) 
of  the  Act:  International  freight,  U.S. 
inland  freight  from  warehouse/plant  to 
the  unaffiliated  customer,  other  U.S. 
transportation  expense.  U.S.  Customs 
duties,  and  inland  freight  from  the 
plant/warehouse  to  port  of  exit.  In 
accordance  with  section  772(d)(1)  of  the 
Act,  we  deducted  selling  expenses 
associated  with  economic  activities 
occiu-ring  in  the  United  States, 
including  direct  selling  expenses, 
technical  services  expenses,  inventory 
carrying  costs,  and  other  indirect  selling 
expenses. 

For  U.S.  indirect  selling  expenses, 
TKAST  provided  the  Department  with  a 
recalculated  indirect  selling  expense 
ratio  on  page  12  of  its  May  13,  2003 
response.  However,  TKAST  did  not 
revise  the  computer  database  to  reflect 
this  recalculated  ratio;  therefore,  the 
Department  has  revised  the  computer 
programs  to  use  the  recalculatsd  U.S. 
indirect  selling  expense  ratio.  See  May 
13,  2003  response  at  page  12  and 
Analysis  for  the  Preliminary  Results  of 
Review  of  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  Italy,  ("Analysis 
Memorandum"),  dated  July  31,  2003  at 
3.  In  addition,  we  disallovved  TKAST's 
claimed  insiu'ance  revenue  for  certain 
U.S.  sales  based  on  the  fact  that  the 
insurance  payments  did  not  represent 
additional  revenue,  but  only 


reimbursement  for  the  costs  associated 
with  these  insiuance  claims.  See  CEP 
Verification  Report  at  pages  9-14,  and 
Analysis  Memorandum  at  3. 

We  deducted  the  profit  allocated  to 
expenses  deducted  under  sections 
772(d)(1)  and  (d)(2)  in  accordance  with 
sections  772(d)(3)  and  772(f)  of  the  Act. 
In  accordance  with  section  772(f)  of  the 
Act,  we  computed  profit  based  on  total 
revenues  realized  on  sales  in  both  the 
U.S.  and  home  markets,  less  all 
expenses  associated  with  those  sales. 
We  then  allocated  profit  to  expenses 
incurred  with  respect  to  U.S.  economic 
activity,  based  on  the  ratio  of  total  U.S. 
expenses  to  total  expenses  for  both  the 
U.S.  and  home  market. 

Normal  Value 

After  testing  home  market  viability,  as 
discussed  below,  we  calculated  normal 
value  ("NV")  as  noted  in  the  "Price-to- 
CV  Comparisons"  and  "Price-to-Price 
Comparisons"  sections  of  this  notice. 

1 .  Home  Market  Viability 

In  accordance  with  section 
773(a)(1)(c)  of  the  Act,  to  determine 
whether  there  was  a  sufficient  volume 
of  sales  in  the  home  market  to  serve  as 
a  viable  basis  for  calculating  NV  (i.e.. 
the  aggregate  volume  of  home  market 
sales  of  the  foreign  like  product  is 
greater  than  or  equal  to  five  percent  of 
the  aggregate  volume  of  U.S.  sales),  we 
compared  TKAST's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  its  U.S.  sales  of  the 
subject  merchandise.  Pursuant  to 
sections  773(a)(1)(B)  and  (c)  of  the  Act. 
because  TKAST's  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  s^les  for  the 
subject  merchandise,  we  determined 
that  sales  in  the  home  market  provide  a 
viable  basis  for  calculating  NV.  We 
therefore  based  NV  on  home  market 
sales  in  the  usual  commercial  quantities 
and  in  the  ordinary  course  of  trade. 

Thus,  we  used  as  NV  the  prices  at 
which  the  foreign  like  product  was  first 
sold  for  consumption  in  Italy,  in  the 
usual  commercial  quantities,  in  the 
ordinary  course  of  trade,  and,  to  the 
extent  possible,  at  the  same  level  of 
trade  ("LOT")  as  the  constructed  export 
price  ("CEP")  sales,  as  appropriate. 

2.  Arm  s-Length  Test 

TKAST  reported  that  during  the  POR, 
it  made  sales  in  the  home  market  to 
affiliated  and  unaffiliated  end  users  and 
distributors/retailers.  If  any  sales  to 
affiliated  customers  in  the  home  market 
were  not  made  at  arm's  length  prices, 
we  excluded  them  from  oiu-  analysis 
because  we  considered  them  to  be 
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3.  Cost  of  Production 

In  the  origi  lal  investigation,  the 
Department  c  etermined  that  TKAST 

the  home  market  at  prices 
below  the  COfc'  and,  therefore,  excluded 
such  sales  be  tn  NV.  See  Notice  of  Final 
Determinatio  i  of  Sales  at  Less  Than 
Stainless  Steel  Sheet  and 
From  Italy,  64  FR  30750, 
30754-55  (Jute  8,  1999).  Accordingly, 
the  Departme  nt  had  reasonable  grounds 
to  believe  or  i  inspect  that  TKAST  made 
sales  in  the  h  )me  market  at  prices  below 
the  COP  for  t  lis  POR.  See  section 
773(b)(2)(A)(:  i)  of  the  Act.  As  a  resuU, 
pursuant  to  s  sction  773(h)(1)  of  the  Act, 
we  conducte<  a  COP  analysis  of  home 
market  sales  )y  TKAST. 
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^  Because  this  eview  was  initiated  before 
November  23.  20  D2.  the  99.5  percent  test  applies  to 
this  review.  See  \ntidumping  Proceedings: 
Affiliated  Party  '  ales  in  the  Ordinary  Course  of 
Trade.  67  FR  69186,  69197  (November  15,  2002). 
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and  supplemental  cost  questionnaire 
responses  and  findings  at  verification. 

B.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  TKAST  to  its  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  In 
determining  whether  to  disregard  home 
market  sales  made  at  prices  less  than  the 
COP,-  we  examined  whether  such  sales 
were  made:  (1)  In  substantial  quantities 
writhin  an  extended  period  of  time;  and 
(2)  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time,  in  accordance  with 
sections  773(b)(1)(A)  and  (B)  of  the  Act. 
We  compared  the  COP  to  home  market 
prices,  less  any  applicable  billing 
adjustments,  movement  charges, 
discounts,  and  direct  and  indirect 
selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(c)  of  the 
Act,  where  less  than  20  percent  of 
TKAST's  sales  of  a  given  product  were, 
within  an  extended  period  of  time,  at 
prices  less  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  we  determined  that  the 
below-cost  sales  were  not  made  in 
"substantial  quantities."  Where  20 
percent  or  more  of  TKAST's  sales  of  a 
given  product  during  the  POR  were  at 
prices  less  than  the  COP,  we  determined 
such  sales  to  have  been  made  in 
"substantial  quantities"  within  an 
extended  period  of  time,  in  accordance 
with  sections  773(b)(2)(B)  of  the  Act.  Li 
such  cases,  because  we  used  POR 
average  costs,  we  also  determined  that 
such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  We  compared  the  COP  for 
subject  merchandise  to  the  reported 
home  market  prices  less  any  applicable 
movement  charges.  Based  on  this  test, 
we  disregarded  below-cost  sales.  Where 
all  sales  of  a  specific  product  were  at 
prices  below  the  COP,  we  disregarded 
all  sales  of  that  product. 

D.  Calculation  of  Constructed  Value 

In  accordance  with  section  773(eMl) 
of  the  Act,  we  calculated  constructed 
value  ("CV")  based  on  the  sum  of   • 
TKAST's  cost  of  materials,  fabrication, 
SG&A  (including  interest  expenses), 
U.S.  packing  costs,  direct  and  indirect 
selling  expenses,  and  profit.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
TKAST  in  connection  with  the 


production  and  sale  of  the  foreign  like 
product  in  the  ordinary  course  of  trade, 
for  consumption  in  the  foreign  country. 
For  selling  expenses,  we  used  the  actual 
weighted-average  home  market  direct 
and  indirect  selling  expenses. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  cost  of  production  ("COP"),  we 
based  NV  on  prices  to  home  market 
customers.  We  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act.  Where  appropriate,  we 
deducted  early  payment  discounts, 
rebates,  credit  expenses,  warranty 
expenses,  and  inland  freight. 

We  revised  the  credit  expense  for 
sales  that  had  an  early  payment 
discount  because  TKAST  reported  a 
payment  date  based  on  the  terms  of 
payment  instead  of  one  reflective  of  the 
early  payment  date.  See  Sales  and  Cost 
Verification  Report  at  pages  15-16,  and 
Analysis  Memorandum  at  2.  We  also 
revised  the  reported  credit  expense  for 
the  home  market  sales  which  TKAST 
factored  with  a  financial  institution.  For 
the  invoices  that  were  factored,  the 
financial  institution,  usually  a  bank, 
"purchased"  TKAST's  invoices  and 
paid  TKAST  the  value  of  the  invoices  at 
the  time  of  factoring,  which  occurs 
about  once  a  month.  TKAST  then 
collected  payment  fi-om  the  customer, 
according  to  the  regular  payment  terms 
of  the  sale,  and  TKAST  in  turn  re-paid 
the  bank.  The  bank  charged  two  fees  for 
this  service,  which  were  a  fixed 
commission  based  on  the  value  of  the 
invoice  and  interest.  See  TKAST's 
supplemental  Section  B  response  dated 
February  28,  2003,  at  pages  5  and  6  and 
Sales  and  Cost  Verification  Report  at  20. 

TKAST  reported  that  it  was  unable  to 
report  actual  payment  dates  for  its  home 
market  sales  because  the  payment 
information  is  recorded  in  an  accoimts 
receivable  system  and  cannot  be  linked 
directly  with  the  invoicing  system. 
Therefore,  in  the  payment  date  field  in 
the  response,  TKAST  used  the  payment 
term  dates  and  not  the  date  the 
customer  actually  paid  TKAST.  See 
TKAST's  Section  B  response  dated 
October  15,  2002,  at  page  B-17. 
Although  TKAST  cannot  electronically 
track  invoices  and  customer  payment 
dates,  we  believe  TKAST  would  be  able 
to  determine  the  actual  payment  date  for 
a  sale  if  it  conducted  a  manual  review 
of  its  records.  See  Sales  and  Cost 
Verification  Report  at  20. 

For  this  administrative  review,  we  are 
not  requiring  TKAST  to  conduct  a 
manuaJ  review  of  every  sale  in  order  to 


report  the  actual  date  on  which  the 
customer  pays  TKAST.  However,  in  any 
subsequent  administrative  review,  the 
Department  will  expect  TKAST  to 
report  the  actual  date  on  which  the 
customer  paid  TKAST.  Also,  in  this 
administrative  review  for  the  home 
market  credit  expense,  we  used  the 
actual  credit  expense  reported  by 
TKAST,  which  included  the 
commission  and  interest  expenses 
actually  paid  by  TKAST  to  the  factoring 
bank,  and  allocated  it  over  the  home 
market  sales  that  were  factored.  We 
determined  this  was  appropriate 
because  TKAST  did  not  report  the 
payment  date  on  which  it  was  actually 
paid  by  the  customer,  but  it  did  report 
the  actual  credit  expense,  therefore 
calculating  an  imputed  credit  expense  is 
unnecessary.  See  Analysis 
Memorandum  at  pages  2-3. 

We  also  adjusted  the  starting  price  for 
billing  adjustments,  alloy  surcharge, 
skid  charges,  and  freight  revenue.  In 
accordance  with  section  773(a)(6),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  In 
accordance  with  the  Department's 
practice,  where  all  contemporaneous 
matches  to  a  U.S.  sale  observation 
resulted  in  difference-in-merchandise 
adjustments  exceeding  twenty  percent 
of  the  cost  of  manufacturing  ("COM")  of 
the  U.S.  product,  we  based  NV  on  CV. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  imable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise.  We  calculated  CV  based 
on  the  costs  of  materials  and  fabrication 
employed  in  producing  the  subject 
merchandise,  selling,  general  and 
administrative  expenses  ("SG&A"),  and 
profit.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
expense  and  profit  on  the  amounts 
incusred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  Italy.  For  selling 
expenses,  we  used  the  weighted-average 
home  market  selling  expenses.  Where 
appropriate,  we  made  adjustments  to  CV 
in  accordance  with  section  773(a)(8)  of 
the  Act.  We  deducted  fi-om  CV  the 
weighted-average  home  market  direct 
selling  expenses. 

Leve7  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 


the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  ft-om 
which  we  derive  SG&A  expenses  and 
profit.  For  EP  sales,  the  LOT  is  also  the 
level  of  the  starting-price  sale,  which  is 
usually  fi'om  the  exporter  to  the 
importer.  For  CEP  sales,  the  LOT  is  the 
level  of  the  constructed  sale  ft-om  the 
exporter  to  the  affiliated  importer.  See 
19  CFR  351.412(c)(1).  As  noted  in  the 
"Export  Price/Constructed  Export  Price" 
.section,  supra,  we  preliminarily  find 
that  all  of  TKAST's  U.S.  sales  are 
appropriately  classified  as  CEP  sales. 

"To  aetermine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  Substantial 
differences  in  selling  activities  are  a 
necessary,  but  not  sufficient  condition 
for  determining  that  there  is  a  difference 
in  the  stage  of  marketing.  See  19  CFR 
351.412(c)(2).  If  the  comparison  market 
sales  are  at  a  different  LOT,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  firom  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  levels  between  NV  and  CEP  sales 
affect  price  comparability,  we  adjust  NV 
under  section  773(A)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Them  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  61732  (November  19, 
1997). 

In  the  present  administrative  review, 
TKAST  requested  a  CEP  offset.  To 
determine  whether  a  CEP  offset  was 
necessary,  in  accordance  with  the 
principles  discussed  above,  we 
examined  information  regarding  the 
distribution  systems  in  both  the  United 
States  and  Italian  markets,  including  the 
selling  functions,  classes  of  customer, 
and  selling  expenses. 

TKAST  reported  one  LOT  in  the  home 
market,  with  two  channels  of 
distribution:  (1)  Direct  factory  sales  to 
end-users,  manufacturers,  service 
centers  and  distributors;  and  (2) 
warehouse  sales  to  end-users,  service 
centers  and  distributors.  TKAST 
performed  the  same  selling  functions  for 
sales  in  both  home  market  channels  of 
distribution,  including  production 
guidance,  price  negotiations,  sales  calls 
and  services,  arranging  for  ft-eight  and 


delivery,  technical  assistance  and 
general  selling  activities.  See  TKAST's 
October  4,  2002  Section  A  response.  The 
only  differences  are  that  for  warehouse 
sales,  TKAST  initiates  the  sale  (whereas 
direct  sales  are  initiated  by  either  party), 
and  conducts  inventory  maintenance, 
and  that  warehouse  sales  typically  carry 
no  guarantee  or  warranty.  Accordingly, 
because  these  selling  functions  are 
substantially  similar  for  both  chaimels 
of  distribution,  we  preliminarily 
determine  that  there  is  one  LOT  in  the 
home  market. 

TKAST  reported  two  channels  of 
distribution  for  the  U.S.  market:  (1) 
Direct  factor}'  sales  through  TKAST 
USA  to  end-users  and  service  centers; 
and  (2)  warehouse  sales  from  the 
inventory  of  TKAST  USA  to  end-users 
and  service  centers.  We  reviewed  the 
selling  functions  and  services  performed 
by  TKAST  in  the  U.S.  market,  as 
represented  by  TKAST  in  its  section  A 
response  and  verification  findings.  We 
have  determined  that  the  selling 
functions  for  the  two  U.S.  channels  of 
distribution  are  similar  because  TKAST 
provides  almost  no  selling  functions  to 
either  U.S.  channel  of  distribution. 
TKAST  reported  that  the  only  services 
it  provided  for  the  CEP  sales  were  very 
limited  freight  and  delivery 
arrangements  and  very  limited  warranty 
services.  See  TKAST's  October  4,  2002 
Section  A  response  at  page  A-25  and 
TKAST's  January  17,  2003 
Supplemental  Section  A  response  at 
Exhibit  42.  Accordingly,  because  these 
selling  functions  are  substantially 
similar  for  the  two  channels  of 
distribution,  we  preliminarily  determine 
that  there  is  one  LOT  in  the  U.S.  market. 
In  order  to  determine  whether  NV  was 
established  at  a  different  LOT  than  CEP 
sales,  we  examined  stages  in  the 
marketing  process  and  selling  functions 
along  the  chains  of  distribution  between 
TKAST  and  its  home  market  customers. 
We  compared  the  selling  functions 
performed  for  home  market  sales  with 
those  performed  with  respect  to  the  CEP 
transaction,  after  deductions  for 
economic  activities  occurring  in  the 
United  States,  pursuant  to  section 
772(d)  of  the  Act,  to  determine  if  the 
home  market  levels  of  trade  constituted 
more  advanced  stages  of  distribution 
than  the  CEP  level  of  trade.  See 
TKAST's  October  4,  2002  Section  A 
response  at  page  A-25  and  TKAST's 
January  17,  2003  Supplemental  Section 
A  response  at  Exhibit  42.  TKAST 
reported  that  it  provided  virtually  no 
selling  functions  for  the  CEP  level  of 
trade  and  that,  therefore,  the  home 
market  level  of  trade  is  more  advanced 
than  the  CEP  level  of  trade.  To 
determine  whether  a  CEP  offset  was 
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351.224(b),  t  le  Department  will  disclose 
to  the  parties  to  this  proceeding  the 
calculations  )erfonned  in  connection 


with  these  preliminary  results  within 
five  days  of  the  date  of  publication  of 
this  notice. 

Pursuant  to  19  CFR  351.309, 
interested  parties  may  submit  written 
comments  and/ or  case  briefs  on  these 
preliminary  results.  Comments  and  case 
briefs  must  be  submitted  no  later  than 
thirty  days  after  the  date  of  publication 
of  this  notice.  Rebuttal  comments  and 
briefs  must  be  limited  to  issues  raised  in 
the  case  briefs  and  comments,  and  must 
be  submitted  no  later  than  five  days 
after  time  limit  for  filing  case  briefs  and 
comments.  Parties  submitting  arguments 
in  this  proceeding  are  requested  to 
submit  with  the  argument:  (1)  A 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argument.  Case  and 
rebuttal  briefs  and  comments  must  be 
served  on  interested  parties  in 
accordance  with  19  CFR  351.303(f). 
Also,  within  thirty  days  of  the  date  of 
publication  of  this  notice,  an  interested 
party  may  request  a  public  hearing  on 
the  arguments  to  be  raised  in  the  case 
and  rebuttal  briefs  and  comments.  See 
19  CFR  351.310(c).  Unless  otherwise 
specified,  the  hearing,  if  requested,  will 
be  held  two  days  after  the  date  for 
submission  of  rebuttal  briefs,  or  the  first 
working  day  thereafter.  The  Department 
will  issue  the  final  results  of  this 
administrative  review,  including  the 
resvdts  of  its  analysis  of  issues  raised  in 
any  case  and  rebuttal  briefs  and 
comments,  within  120  days  of 
publication  of  these  preliminary  results. 

Assessment  Rates 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  the  BCBP  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  an  importer-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  BCBP  within 
15  days  of  publication  of  the  final 
results  of  review.  If  these  preliminary 
results  are  adopted  in  the  final  results 
of  review,  we  will  direct  the  BCBP  to 
assess  the  resulting  assessment  rates 
against  the  entered  customs  values  for 
the  subject  merchandise  on  each  of  the 
importer's  entries  during  the  review 
period. 

Cash  Deposit 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 


date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review 
(except  that  no  deposit  will  be  required 
if  the  rate  is  zero  or  de  minimis,  i.e.,  less 
than  0.5  percent);  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less  than  fair  value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufactiuer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  a  prior  review, 
or  the  original  LTFV  investigation,  the 
cash  deposit  rate  will  continue  to  be  the 
"all  others"  rate  of  11.23  percent,  which 
is  the  "all  others"  rate  established  in  the 
LTFV  investigation.  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order;  Stainless 
Steel  Sheet  and  Strip  in  Coils  From 
Italy,  64  FR  40567  (July  27, 1999).  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
administrative  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  July  31,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 

Under  Secretary. 

(FR  Doc.  03-20176  Filed  8-6-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-825] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
From  Germany;  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

EFFECTIVE  DATE:  August  7,  2003. 
SUMMARY:  In  response  to  a  request  from 
Allegheny  Ludlum,  AK  Steel 
Corporation,  Butler  Armco  Independent 
Union,  J&L  Specialty  Steel,  Inc.,  North 
American  Stainless,  United 
Steel  workers  of  America,  AFL-CIO/ 
CLC,  and  Zanesville  Armco 
Independent  Organization  (collectively, 
petitioners)  and  respondent 
ThyssenKrupp  Nirosta  GmbH, 
ThyssenKrupp  VDM  GmbH, 
ThyssenKrupp  Nirosta  North  America, 
Inc.,  and  ThyssenKrupp  VDM  USA.  Inc. 
(collectively,  TKN),  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  (S4)  from 
Germany.  The  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (POR)  July  1,  2001, 
through  June  30,  2002. 

We  preliminarily  determine  that  TKN 
made  sales  at  less  than  normal  value 
during  the  POR.  If  these  preliminary 
results  are  adopted  in  our  final  results 
of  review,  we  will  instruct  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (Customs)  to  assess 
antidumping  duties  based  on  the 
difference  between  the  United  States 
Price  (USP)  and  normal  value  (NV). 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  arguments:  (1)  A  statement  of  the 
issues  and  (2)  a  brief  summary  of  the 
arguments  (no  longer  than  five  pages, 
including  footnotes)  and  (3)  a  table  of 
authorities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Tran,  Thomas  Killiam,  or  Robert 
James  at  (202)  482-1121,  (202)  482- 
5222,  or  (202)  482-0649,  respectively. 
Antidumping  and  Countervailing  Duty 
Enforcement  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  2023p. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  published  an 
antidumping  duty  order  on  S4  from 
Germany  on  July  27, 1999.  See  Notice  of 
Amended  Final  Determination  of  Sales 
at  Less  than  Fair  Value  and 
Antidumping  Duty  Order;  S4  Steel  Sheet 
and  Strip  in  Coils  from  Germany 
(Antidumping  Duty  Order),  64  FR  40557 
(July  27,  1999).  The  Department 
published  the  Notice  of  Opportunity  to 
Request  Administrative  Review  of  S4 
from  Germany  for  the  period  July  1 , 

2001,  through  June  30,  2002,  on  July  1, 
2002  (67  FR  44172). 

On  July  30  and  31,  2002,  respectively, 
TKN  and  petitioners  requested  an 
administrative  review  of  TKN's  sales  for 
the  period  July  1,  2001,  through  June  30, 

2002.  On  August  27,  2002,  we  published 
in  the  Federal  Register  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review.  See  Notice  of 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27,  2002). 

Because  it  was  not  practicable  to 
complete  this  review  within  the  normal 
time  frame,  on  February  10,  2003,  we 
published  in  the  Federal  Register  our 
notice  of  the  extension  of  time  limits  for 
this  review.  See  S4  Steel  Sheet  and 
Strips  in  Coils  from  Germany; 
Antidumping  Duty  Administrative 
Review;  Time  Limits;  Notice  of 
Extension  of  Time  Limits,  68  FR  6719 
(February  10,  2003).  This  extension 
established  the  deadline  for  these 
preliminary  results  as  July  31,  2003. 

Scope  of  the  Review 

For  purposes  of  this  order,  the 
products  covered  are  certain  S4.  S4  steel 
is  an  alloy  steel  containing,  by  weight, 
1.2  percent  or  less  of  carbon  and  10.5 
percent  or  more  of  chromium,  with  or 
without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
[e.g.,  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

Tne  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  at 
subheadings:  7219.13.00.31, 
7219.13.00.51,  7219.13.00.71. 
7219.13.00.81,  7219.14.00.30, 


7219.14.00.65,  7219.14.00.90. 

7219.32.00.05,  7219.32.00.20. 

7219.32.00.25,  7219.32.00.35, 

7219.32.00.36,  7219.32.00.38, 

7219.32.00.42,  7219.32.00.44, 

7219.33.00.05,  7219.33.00.20, 

7219.33.00.25,  7219.33.00.35, 

7219.33.00.36,  7219.33.00.38, 

7219.33.00.42,  7219.33.00.44, 

7219.34.00.05,  7219.34.00.20, 

7219.34.00.25,  7219.34.00.30, 

7219.34.00.35,  7219.35.00.05, 

7219.35.00.15,  7219.35.00.30, 

7219.35.00.35,  7219.90.00.10, 

7219.90.00.20,  7219.90.00.25, 

7219.90.00.60,  7219.90.00.80, 

7220.12.10.00,  7220.12.50.00, 

7220.20.10.10.  7220.20.10.15, 

7220.20.10.60,  7220.20.10.80, 

7220.20.60.05,  7220.20.60.10, 

7220.20.60.15,  7220.20.60.60, 

7220.20.60.80,  7220.20.70.05, 

7220.20.70.10,  7220.20.70.15, 

7220.20.70.60,  7220.20.70.80, 

7220.20.80.00,  7220.20.90.30, 

7220.20.90,60,  7220.90.00.10, 

7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the. 
merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  followdng:  (1)  Sheet  and  strip 
that  is  not  aimealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled;  (2)  sheet  and  strip  that  is  cut 
to  length;  (3)  plate  [i.e..  flat-rolled  S4 
steel  products  of  a  thickness  of  4.75  mm 
or  more);  (4)  flat  wire  [i.e.,  rold-roUed 
sections,  with  a  prepared  edge, 
rectangular  in  shape,  of  a  width  of  not 
more  than  9.5  mm);  and  (5)  razor  blade 
steel.  Razor  blade  steel  is  a  flat-rolled 
product  of  S4  steel,  not  further  worked 
than  cold-rolled  (cold-reduced),  in  coils, 
of  a  width  of  not  more  than  23  mm  and 
a  thickness  of  0.266  mm  or  less,    . 
containing,  by  weight,  12.5  to  14.5 
percent  chromium,  and  certified  at  the 
time  of  entry  to  be  used  in  the 
manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

In  response  to  comments  by  interested 
parties,  the  Department  has  determined 
that  certain  specialty  S4  steel  products 
are  also  excluded  from  the  scope  of  this 
order.  These  excluded  products  are 
described  below. 

Flapper  valve  steel  is  defined  as  S4 
steel  strip  in  coils  containing,  by  weight, 
between  0.37  and  0.43  percent  carbon, 
between  1.15  and  1.35  percent 
molybdenum,  and  between  0.20  and 
0.80  percent  manganese.  This  steel  also 
contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
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0.20  and  0.50  percent,  and  siUfur  of 
0.020  percent  or  less.  The  product  is 
manufacturec  by  means  of  vacuum  arc 
remelting,  wi  h  inclusion  controls  for 
sulphide  of  n )  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flap  )er  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strengti  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  betwejn  460  and  590.  Flapper 
I  nost  conunonly  used  to 
produce  spec  alty  flapper  valves  for 
compressors. 

Also  exclu(  ed  is  a  product  referred  to 
foil,  a  specialty  steel 

I  (in  the  manufactiue  of 
suspension  as  semblies  for  computer 
disk  drives.  S  jspension  foil  is  described 
as  302/304  gr  ide  or  202  grade  stainless 
steel  of  a  thic  uiess  between  14  and  127 

a  thickness  tolerance  of 
plus-or-minui  2.01  microns,  and  surface 
glossiness  of !  100  to  700  percent  Gs. 
Suspension  fdil  must  be  supplied  in  coil 

t  more  than  407  mm,  and 
with  a  mass  o  '  225  kg  or  less.  Roll  marks 
may  only  be  \  isible  on  one  side,  with 
no  scratches  c  f  measurable  depth.  The 
material  must  exhibit  residual  stresses* 
of  2  mm  maxi  ofium  deflection,  and 


as  suspension 
product  used 


flatness  of  1.6 


Certain 
automotive 
excluded  fron  i 
This  stainless 
specialty  foil 
between  20 
produce  a 
honeycomb 
automotive 
steel  contains 
more  than  0. 
more  than  1 
more  than  1.0 
between  19 
of  no  less  thai  i 
of  no  more 
no  more  than 
of  between  0 
total  rare  eartl 
0.06  percent 


Permanent 
cobalt  alloy 
excluded  fro 
This  ductile 
contains,  by 
chromium 
with  the 
228.6  mm  or 
between  0.12 
magnetic 
12.000  gauss 
between  50 
product  is 
electronic 


aii< 


mm  over  685  mm  length. 


stai  iless  steel  foil  for 
a  talytic  converters  is  also 
the  scope  of  this  order, 
steel  strip  in  coils  is  a 
vith  a  thickness  of 
aiid  110  microns  used  to 
me  allic  substrate  with  a 
si  ructure  for  use  in 
catalytic  converters.  The 

by  weight,  carbon  of  no 
OpO  percent,  silicon  of  no 
.01  percent,  manganese  of  no 

percent,  chromiiun  of 
ajjd  22  percent,  aluminum 
5.0  percent,  phosphorus 
0.045  percent,  sulfur  of 
D.03  percent,  lanthanum 
102  and  0.05  percent,  and 
elements  of  more  than 
vith  the  balance  iron. 


than 


vreiE 


ard 


nagnet  iron-chromium- 
sl  ainless  strip  is  also 

the  scope  of  this  order, 
slainless  steel  strip 
ght,  26  to  30  percent 
7  to  10  percent  cobalt, 
remj  inder  of  iron,  in  widths 
ess,  and  a  thickness 
and  1.270  mm.  It  exhibits 
remlmence  between  9.000  and 
and  a  coercivity  of 
d  300  oersteds.  This 
m<tt  commonly  used  in 
and  is  currently 


available  imder  proprietary  trade  names 
such  as  "Amokrome  III."  > 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1 700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  nun.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."  ^ 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  [e.g., 
carpet  knives).'*  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 


ser  sors ; 


'  "Arnokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company. 

^"Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 

^  "Durphynox  1 7"  is  a  trademark  of  Imphy,  S.A. 

■•This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


1.1  percent,  sulfiu-  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GINS"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6."5 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  the  Department  conducted  a  cost 
verification  at  TKN's  headquarters.  See 
Memorandiun  from  Ernest  Gziryan  to 
Neal  M.  Halper,  "Verification  Report  on 
the  Cost  of  Production  and  Constructed 
Value  Data  Submitted  by  ThussenKrupp 
Nirosta  GmbH  and  Affiliates,"  July  14, 
2003.  We  used  standard  verification 
procediues,  including  on-site  inspection 
of  the  facility,  examination  of  relevant 
records,  and  selection  of  original 
documents  containing  relevant 
information.  See  id. 

Fair  Value  Comparisons 

To  determine  whether  sedes  of  S4  in 
the  United  States  were  made  at  less  than 
fair  value,  we  compared  USP  to  NV,  as 
described  in  the  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice.  In  accordance  with  section 
777A(d)(2)  of  the  Tariff  Act.  we 
calculated  monthly  weighted-average 
NVs  and  compared  these  to  individual 
U.S.  transactions. 

Constructed  Export  Price  (CEP) 

We  calculated  CEP  in  accordance 
with  subsection  772(b)  of  the  Tariff  Act, 
because  sales  to  the  first  unaffiliated 
purchaser  took  place  after  importation 
into  the  United  States.  We  based  CEP  on 


5-G1N4  Mo,"  "GIN5"  and  'GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 
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the  packed,  delivered,  duty  paid  or 
delivered  to  unaffiliated  purchasers  in 
the  United  States.  We  made  adjustments 
for  price  or  billing  errors,  where 
applicable.  We  also  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Tariff  Act; 
these  included,  where  appropriate, 
foreign  inland  freight,  marine  insiu°ance, 
U.S.  customs  duties,  U.S.  inland  freight, 
foreign  brokerage  and  handling, 
international  freight,  foreign  inland 
freight,  insurance,  and  U.S. 
warehousing  expenses.  In  accordance 
with  section  772(d)(1)  of  the  Tariff  Act, 
we  deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  (credit 
costs,  warranty  expenses,  commissions 
and  other  direct  selling  expenses), 
inventory  carrying  costs,  and  indirect 
selling  expenses.  We  offset  credit 
expenses  by  the  amount  of  interest 
revenue  on  sales.  For  CEP  sales,  we  also 
made  an  adjustment  for  profit  in 
accordance  with  section  772(d)(3)  of  the 
Tariff  Act. 

For  those  sales  in  which  material  was 
sent  to  an  unaffiliated  U.S.  processor  to 
be  further  processed,  we  made  an 
adjustment  based  on  the  transaction- 
specific  further-processing  amounts 
reported  by  TKN.  In  addition,  TKN's 
affiliated  U.S.  reseller,  Ken-Mac, 
performed  further  processing  on  some  of 
TKN's  U.S.  sales.  For  these  sedes,  we 
deducted  the  cost  of  further  processing 
in  accordance  with  section  772(d)(2)  of 
the  Tariff  Act.  In  calculating  the  cost  of 
further  manufacturing  for  Ken-Mac,  we 
relied  upon  the  further  manufacturing 
information  provided  by  TKN.  See 
Memorandum  from  Ernest  Gziryan  to 
Neal  M.  Halper,  "Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Preliminary 
Results,"  July  31,  2003  (Cost 
Memorandum). 

.  Home  Market 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  tiie 
foreign  like  product  was  equal  to  or 
greater  than  five  percent  of  the  aggregate 
volume  of  U.S.  sales),  we  compared  the 
respondent's  volume  of  home  market 
sales  of  the  foreign  like  product  to  the 
volume  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)(1)  of  the  Tariff  Act.  As 
TKN's  aggregate  volume  of  home  market 
sales  of  the  foreign  like  product  was 
greater  than  five  percent  of  its  aggregate 
volume  of  U.S.  sales  of  the  subject 
merchandise,  we  determined  the  home 


market  was  viable.  Therefore,  we  have 
based  NV  on  home  market  sales  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade. 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's-length 
prices  (if  any)  were  excluded  from  our 
analysis  because  we  considered  them  to 
be  outside  the  ordinary  course  of  trade. 
If  sales  were  not  made  at  arm's-length 
then  the  Department  used  the  sale  from 
the  affiliated  party  to  the  first 
unaffiliated  party.  See  19  CFR  351.102. 
To  test  whether  these  sales  to  affiliates 
were  made  at  arm's-length  prices,  we 
compared  on  a  model-specific  basis  the 
starting  prices  of  sales  to  affiliated  and 
unaffiliated  customers  net  of  all 
movement  charges,  direct  selling 
expenses,  and  packing.  Where,  for  the 
tested  models  of  subject  merchandise, 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  imaffiliated  parties,  we 
determined  that  sales  made  to  the 
affiliated  party  were  at  arm's  length.  See 
19  CFR  351.403(c).«  In  instances  where 
no  price  ratio  could  be  calculated  for  an 
affiliated  customer  because  identical 
merchandise  was  not  sold  to 
imaffiliated  customers,  we  were  unable 
to  determine  whether  these  sales  were 
made  at  arm'sJength  prices  and, 
therefore,  excluded  them  from  our 
analysis.  See  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  Argentina,  58  FR  3^7062,  37077 
(July  9,  1993)  and  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination;  Emulsion  Styrene- 
Butadiene  Rubber  from  Brazil,  63  FR 
59509,  59512  (November  4,  1998). 
Where  the  exclusion  of  such  sales 
eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model. 

Cost  of  Production  (COP)  Analysis 

The  Department  disregarded  certain 
sales  made  by  TKN  in  the  preceding 
administrative  review  because  these 
sales  failed  the  cost  test.  See  Notice  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  Germany, 
68  FR  6716  (February  10,  2003);  see  also 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Germany;  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review,  67  FT?  511199, 
51201  (August  7,  2002).  Thus,  in 


*■  Because  this  review  was  initiated  before 
November  23,  2002.  the  99.5  percent  test  applies  to 
this  review.  See  Antidumping  Proceedings: 
Affiliated  Party  Sales  in  the  Ordinary  Course  of 
Trade.  67  FR  69186.  69197  (November  15.  2002). 


accordance  with  section  773(b)(2)(A)(ii) 
of  the  Tariff  Act,  there  are  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  S4  in  the  home  market  were  made  at 
prices  below  their  COP  in  the  current 
review  period.  Accordingly,  pursuant  to 
section  773(b)  of  the  Tariff  Act,  we 
initiated  a  cost  investigation  to 
determine  whether  sales  made  during 
the  POR  were  at  prices  below  their 
respective  COP. 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP 
based  on  the  sum  of  the  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  an  amount  for  general  and 
administrative  expenses  (G&A),  interest 
expenses,  and  home  market  packing 
costs.  We  relied  on  the  COP  data 
submitted  by  TKN,  except  where  noted 
below: 

In  accordance  with  section  773(f)(2)  of 
the  Tariff  Act,  where  TKN's  reported 
transfer  prices  for  purchases  of  nickel 
from  an  affiliated  party  were  not  at 
arm's  length,  we  increased  these  prices 
to  reflect  the  prevailing  market  prices. 
See  Copt  Memorandum.  We  recalculated 
the  cost  of  downstream  processing 
performed  by  affiliates  for  TKN,  and 
revised  TKN's  reported  G&A  expense 
ratio  to  exclude  net  foreign  exchange 
losses.  For  both  TKN  and  VDM,  we 
revised  the  interest  expense  ratio  by 
recalculating  the  short-term  interest 
income  offset  and  including  the  net 
miscellaneous  financial  expense,  and 
we  excluded  packing  expenses  from  the 
cost  of  sales  denominator  of  the 
financial  expense  ratio.  See  ibid. 

In  accordance  with  section  773(b)(1) 
of  the  Tariff  Act,  in  determining 
whether  to  disregard  home  market  sales 
made  at  prices  below  COP,  we 
examined  whether  such  sales  were 
made  within  an  extended  period  of  time 
in  substantial  quantities,  and  whether 
such  sales  were  made  at  prices  which 
would  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tariff  Act,  where  less  than  20  percent  of 
TKN's  sales  of  a  given  model  were  at 
prices  less  than  COP.  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  these  below-cost  sales 
were  not  made  in  substantial  quantities. 
Where  20  percent  or  more  of  TKN's 
home  market  sales  of  a  given  model 
were  at  prices  less  than  the  COP,  we 
disregarded  the  below-cost  sales 
because  such  sales  were  made:  (1)  In 
substantial  quantities  within  the  POR 
[i.e.,  within  an  extended  period  of  time) 
in  accordance  with  section  773(b)(2)(B) 
of  the  Tariff  Act,  and  (2)  at  prices  which 
would  not  permit  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(2)(D)  of 
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Normal  Valv  e 

We  calculi  ted  NV  based  on  prices  to 
unaffiliated  i  lustomers  or  prices  to 
affiliated  cus  tomers  that  we  determined 
to  be  at  arm'!  length.  We  made 
adjustments  "or  interest  revenue, 
discounts,  ai  d  rebates  where 
appropriate.  We  made  deductions, 
where  appro  jriate,  for  foreign  inland 
freight,  handling,  and  warehousing, 
pursuant  to  section  773(a)(6)(B)  of  the 
Tariff  Act.  lo  addition,  when  comparing 
sales  of  similar  merchandise,  we  made 
adjustments  for  differences  in  cost 
attributable  1 3  differences  in  physical 
characteristii  :s  of  the  merchandise 
pursuant  to  s  action  773(a)(6)(C)(ii)  of 
the  Tariff  Ac|  and  19  CFR  351.411.  We 
also  made  adjustments  for  differences  in 
circiunstancc  s  of  sale  (COS)  in 
accordance  V  rith  section  773(a)(6)(C)(iii) 
of  the  Tariff  Act  and  19  CFR  351.410. 
We  made  CG  S  adjustments  for  imputed 
credit  expeni  es  and  warranty  expenses. 
We  also  mad ;  an  adjustment,  where 
appropriate,  or  the  CEP  offset  in 
accordance  vrith  section  773(a)(7)(B)  of 
the  Tariff  Ac  .  See  "Level  of  Trade  and 
CEP  Offset"  !  ection  below.  Finally,  we 
deducted  hoi  ae  market  packing  costs 
and  added  U  S.  packing  costs  in 
accordance  vith  sections  773(a)(6)(A) 
and  (B)  of  th(  i  Tariff  Act. 

Level  of  Tra<  e  and  CEP  OfiEset 

In  accorda  ice  with  section 
773{a)(l  )(B)(i )  of  the  Tariff  Act.to  the 
extent  practi(  :able,  we  determine  NV 
based  on  sale  s  in  the  comparison  market 
at  the  same  li  ivel  of  trade  (LOT)  as  the 
CEP  transact:  on.  The  NV  LOT  is  that  of 
the  starting  p  rice  sales  in  the 
comparison  !  larket  or,  when  NV  is 
based  on  CV,  that  of  the  sales  from 
which  we  de  ive  selling,  genereil  and 
administratis  e  (SG&A)  expenses  and 
profit.  For  CI  P,  it  is  the  level  of  the 
constructed  <  ale  from  the  exporter  to  the 
importer.  Mqreover,  for  CEP  sales,  we 
consider  only  the  selling  activities 
reflected  in  t  le  price  after  the  deduction 
of  expenses  i  nd  profit,  piusuant  to 
section  772(c )  of  the  Tariff  Act.  See 
Micron  Tech,  lology.  Inc.  v.  United 

3d  1301,  1314-1315 (Fed. 


States.  243  F 
Cir.  2001). 

To  determ^e  whether  NV  sales  are  at 
a  different  LOT  than  CEP  sales,  we 
examine  stag  3S  in  the  marketing  process 


cmd  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Tariff  Act.  Finally, 
for  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  levels  between  NV  and  CEP  affect 
price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Tariff 
Act  (the  CEP  offset  provision).  Sse  e.g., 
CeFtain  Carbon  Steel  Plate  from  South 
Africa,  Final  Determination  of  Sales  at 
Less  Than  Fair  Value.  62  FR  61731 
(November  19,  1997). 

In  implementing  these  principles  in 
this  review,  we  asked  TKN  to  identify 
the  specific  differences  and  similarities 
in  selling  functions  and  support  services 
between  all  phases  of  marketing  in  the 
home  market  and  the  United  Stales. 
TKN  identified  four  channels  of 
distribution  in  the  home  market:  (1)  Mill 
direct  sales  (2)  mill  inventory  sales  (3) 
service  center  inventory  sales,  and  (4) 
service  center  processed  sales.  For  all 
channels  TKN  performs  similar  selling 
functions  such  as  negotiating  prices 
with  customers,  setting  similar  credit 
terms,  arranging  freight  to  the  customer, 
and  conducting  market  research  and 
sales  calls.  The  remaining  selling 
activities  did  not  differ  significantly  by 
channel  of  distribution.  Because 
channels  of  distribution  do  not  qualify 
as  separate  levels  of  trade  when  the 
selling  functions  performed  for  each 
customer  class  or  channel  are 
sufficiently  similar,  we  determined  that 
one  level  of  trade  exists  for  TKN's  home 
market  sales. 

For  the  U.S.  market,  TKN  reported 
four  channels  of  distribution:  (1)  Back- 
to-back  CEP  sales  made  through  TKNNA 
or  Thyssen  Marathon  Canada  (TMC);  (2) 
consignment  CEP  sales  made  through 
TKNNA  or  TMC;  (3)  inventory  sales 
from  TKNNA  and  TMC;  and  (4)  sales  by 
Ken-Mac.  All  U.S.  sales  were  CEP 
transactions  and  TKN  performed  the 
same  selling  functions  in  each  instance. 
Therefore,  the  U.S.  market  has  one  LOT. 

When  we  compared  CEP  sales  (after 
deductions  made  pursuant  to  section 
772(d)  of  the  Tariff  Act)  to  home  market 
sales,  we  determined  that  for  CEP  sales 
TKN  performed  fewer  customer  sales 
contacts,  technical  services,  delivery 
services,  and  warranty  services.  In 
addition,  the  differences  in  selling 


functions  performed  for  home  market 
and  CEP  transactions  indicate  that  home 
market  sales  involved  a  more  advanced 
stage  of  distribution  than  CEP  sales  In 
the  home  market  TKN  provides 
marketing  further  down  the  chain  of 
distribution  by  providing  certain 
downstream  selling  functions  that  are 
normally  performed  by  the  affiliated 
resellers  in  the  U.S.  market  (e.g., 
technical  advice,  credit  and  collection. 
etc.). 

Based  on  oiu  analysis,  we  determined 
that  CEP  and  the  starting  price  of  home 
market  sales  represent  different  stages  in 
the  marketing  process,  and  are  thus  at 
different  LOTs.  Therefore,  when  we 
compared  CEP  sales  to  HM  sales,  we 
examined  whether  a  LOT  adjustment 
may  be  appropriate.  In  this  case  TKN 
sold  at  one  LOT  in  the  home  market; 
therefore,  there  is  no  basis  upon  which 
to  determine  whether  there  is  a  pattern  ^ 
of  consistent  price  differences  between 
levels  of  trade.  Further,  we  do  not  have 
the  information  which  would  allow  us 
to  examine  pricing  patterns  of  TKN's 
sales  of  other  similar  products,  and 
there  is  no  other  record  evidence  upon 
which  such  an  analysis  could  be  based. 

Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  LOT  adjustment,  but  the  LOT  in 
Germany  for  TKN  is  at  a  more  advanced 
stage  than  the  LOT  of  the  CEP  sales,  a 
CEP  offset  is  appropriate  in  accordance 
with  section  773(a)(7)(B)  of  the  Tariff 
Act,  as  claimed  by  TKN.  Where  there 
were  commissions  in  the  U.S.  market 
but  not  the  home  market,  we  calculated 
the  CEP  offset  as  the  lesser  of  either  the 
U.S.  commissions  or  the  home  market 
indirect  selling  expenses.  Where  there 
were  commissions  in  both  the  U.S.  and 
home  markets,  we  calculated  the  CEP 
offset  as  the  lesser  of  either  the  home 
market  indirect  selling  expenses  or  the 
difference  between  the  U.S.  and  home 
market  commissions.  Where  there  were 
commissions  in  the  home  market  but 
not  the  U.S.  market,  we  set  the  CEP 
offset  equal  to  zero.  We  performed  these 
calculations  in  accordance  with 
772(d)(1)(D)  of  the  Tariff  Act.  We 
applied  the  CEP  offset  to  NV,  whether 
based  on  home  market  prices  or  CV. 

Preliminary  Results  of  Review 

As  a  result  of  ovu  review,  we 
preliminarily  determine  the  following 
weighted-average  dumping  margin 
exists  for  the  period  July  1,  2001, 
through  June  30,  2002: 
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Manufacturer/exporter 

Weighted 

average 

margin 

(percentage) 

TKN 

3.59 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR  351.224(b). 
An  interested  party  may  request  a 
hearing  within  thirty  days  of 
publication.  See  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  37 
days  after  the  date  of  publication,  or  the 
first  business  day  thereafter,  unless  the 
Department  alters  the  date  pursuant  to 
19  CFR  351.310(d).  haterested  parties 
may  submit  case  briefs  no  later  than  30 
days  after  the  date  of  publication  of 
these  preliminary  results  of  review. 
Rebuttal  briefs,  limited  to  issues  raised 
in  the  case  briefs,  may  be  filed  no  later 
than  35  days  after  the  date  of 
publication  of  this  notice.  Parties  who 
submit  argument  in  these  proceedings 
are  requested  to  submit  with  the 
argument  (1)  A  statement  of  the  issue, 

(2)  a  brief  summary  of  the  argument  and 

(3)  a  table  of  authorities.  Further,  we 
would  appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
conunents  on  diskette.  The  Department 
will  issue  final  results  of  these 
administrative  reviews,  including  the 
results  of  our  analysis  of  the  issues  in 
any  such  written  comments  or  at  a 
hearing,  within  120  days  of  publication 
of  these  preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b)(1), 
we  will  calculate  importer-specific  ad 
valorem  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties  for  each  importer.  These  rates 
will  be  assessed  uniformly  on  all  entries 
the  respective  importers  made  during 
the  POR  if  these  preliminary  results  are 
adopted  in  the  final  results  of  review. 
The  Department  will  issue  appropriate 
appraisement  instructions  directly  to 
Customs  within  fifteen  days  of 
publication  of  the  final  results  of 
review. 

Fiuthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  S4  in  coils  from  Germany  entered,  or 
withdrawn  from  warehouse,  for 


consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rates  for  TKN 
will  be  the  rates  established  in  the  final 
results  of  review; 

(2)  If  the  exporter  is  not  a  firm 
covered  in  this  review  or  the  less-than- 
fair-value  (LTFV)  investigation,  but  the 
manufactiu^r  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufactiu^r  of 
the  merchandise;  and 

(3)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "all  others"  rate  of  13.48  percent 
from  the  LTFV  investigation  (see  Notice 
of  Amended  Final  Determination  of 
Antidumping  Duty  Investigation: 
Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Germany,  67  FR  15178  (March  29, 
2002)). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbiu-sement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 
occmred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  July  31.2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

(FR  Doc.  03-20177  Filed  8-6-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-822] 

Stainless  Steel  Sheet  and  Strip  in  Coils 
from  Mexico;  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  from 
respondents  ThyssenKrupp  Mexinox 
S.A.  de  CV.  (Mexinox  S.A.)  and 


Mexinox  USA,  Inc.  (Mexinox  USA) 
(collectively,  Mexinox),  the  Department 
of  Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  (S4  in  coils) 
from  Mexico  (A-201-822).  This  review 
covers  imports  of  subject  merchandise 
from  Mexinox  S.A.  during  the  period 
July  1,  2001  to  June  30,  2002. 

We  preliminarily  determine  that  sales 
of  S4  in  coils  from  Mexico  have  been 
made  below  the  normal  value  (NV).  If 
.these  preliminary  results  are  adopted  in 
our  final  results  of  administrative 
review,  we  will  instruct  the  U.S.  Biu«au 
of  Customs  and  Border  Protection 
(Customs)  to  assess  antidumping  duties 
based  on  the  difference  between  the 
constructed  export  price  (CEP)  and  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argument  in  these 
proceedings  are  requested  to  submit 
with  the  argument:  (1)  A  statement  of 
the  issues,  (2)  a  brief  summary  of  the 
argument,  and  (3)  a  table  of  authorities. 

EFFECTIVE  DATE:  August  7.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Scott  or  Robert  James,  AD/CVD 
Enforcement,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230, 
telephone  :  (202)  482-2657  or  (202) 
482-0649.  respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  July  27,  1999,  the  Department 
published  in  the  Federal  Register  the 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order  on  stainless 
steel  sheet  and  strip  in  coils  from 
Mexico  (64  FR  40560).  On  July  1.  2002, 
the  Department  published  the 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  To  Request 
Administrative  Review,  of.  inter  alia, 
stainless  steel  sheet  and  strip  in  coils 
from  Mexico  for  the  period  July  1,  2001 
through  June  30.  2002  (67  FR  44172). 

In  accordance  with  19  CFR 
351.213(b)(1).  Mexinox  requested  that 
we  conduct  an  administrative  review. 
On  August  27.  2002,  we  published  in 
the  Federal  Register  a  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  covering  the 
period  July  1,  2001  through  June  30, 
2002.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  67  FR  55000  (August  27,  2002). 


47044 


Federal  Register /Vol.  68,  No.  152 /Thursday,  August  7,  2003 /Notices 


On  Septeai^r  5.  2002,  the 
Department  issued  an  antidumping  duty 
questionnaire  to  Mexinox.  Mexinox 
submitted  its  response  to  section  A  of 
the  questioni  aire  on  October  10,  2002 
and  its  respoi  ise  to  sections  B  through 
E  of  the  quesi  ionnaire  on  November  5, 

2002.  On  January  16,  2003,  the 
Department  i  ;sued  a  supplemental 
questionnaire  for  sections  D  and  E,  to 
which  Mexin  ax  responded  on  February 
14.  2003.  The  Department  issued  a 
second  suppl  smental  questionnaire  for 
sections  D  and  E  on  February  20,  2003, 
and  Mexinox  filed  its  response  to  that 
supplemental  questionnaire  on  March  4, 

2003.  On  Feb-uary  19,  2003,  the 
Department  ii  ;sued  a  supplemental 
questionnaire  for  sections  A  and  B  and 
on  March  3. 2003  issued  a  supplemental 
questionnaire  for  section  C.  Mexinox 
responded  to  both  of  these 
supplemental  questionnaires  on  April  1, 
2003.  Finally,  the  Department  issued  a 
second  suppl  jmental  questionnaire  for 
sections  A  thjough  C  on  April  15,  2003; 
Mexinox  subi  tiitted  its  response  on 
April  23,  2001. 

Because  it  i  vas  not  practicable  to 
complete  this  review  within  the  normal 
time  frame,  oii  February  11,  2003,  we 
published  in  i  he  Federal  Register  our 
notice  of  the  ( xtension  of  time  limits  for 
this  review  (6B  FR  6892).  This  extension 
established  tli  e  deadline  for  these 
preliminary  r  (suits  as  July  31,  2003. 

Scope  of  the  I  Review 

For  purposds  of  this  order,  the 
products  cove  red  are  certain  stainless 
steel  sheet  an  i  strip  in  coils.  Stainless 
steel  is  an  alh  y  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  c  r  more  of  chromiiun,  with 
or  without  ot]  ler  elements.  The  subject 
sheet  and  stri  )  is  a  flat-rolled  product  in 
coils  that  is  gieater  than  9.5  nun  in 
width  and  lesk  than  4.75  mm  in 
thickness,  ana  that  is  annealed  or 
otherwise  heatireated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  mayi  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  alimiinized, 
coated,  etc.)  n-ovided  that  it  maintains 
the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  tJ  le  United  States  (HTS)  at 
subheadings:  7219.13.00.31, 
7219.13.00.51,  7219.13.00.71, 


7219.13.00.81 


7219.14.00.65,  7219.14.00.90, 


7219.32.00.05 


7219.32.00.25,  7219.32.00.35, 


7219.32.00.36 


7219.14.00.30, 


7219.32.00.20, 


7219.32.00.38, 


7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35, 


7219.33.00.36,  7219.33.00.38, 

7219.33.00.42,  7219.33.00.44, 

7219.34.00.05.  7219.34.00.20, 

7219.34.00.25,  7219.34.00.30, 

7219.34.00.35,  7219.35.00.05, 

7219.35.00.15,  7219.35.00.30, 

7219.35.00.35,  7219.90.00.10, 

7219.90.00.20,  7219.90.00.25, 

7219.90.00.60,  7219.90.00.80, 

7220.12.10.00,  7220.12.50.00. 

7220.20.10.10,  7220.20.10.15. 

7220.20.10.60,  7220.20.10.80. 

7220.20.60.05,  7220.20.60.10. 

7220.20.60.15,  7220.20.60.60. 

7220.20.60.80,  7220.20.70.05. 

7220.20.70.10,  7220.20.70.15, 

7220.20.70.60,  7220.20.70.80, 

7220.20.80.00,  7220.20.90.30, 

7220.20.90.60,  7220.90.00.10. 

7220.90.00.15,  7220.90.00.60,  and 

7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  Sheet  and  strip 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled;  (2)  sheet  and  strip  that  is  cut 
to  length;  (3)  plate  [i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more);  (4)  flat  wire  (i.e., 
cold-roUed  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm);  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufactiue  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

hi  response  to  comments  by  interested 
parties,  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  order.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactiued  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 


strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  for 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structm^  for  use  in 
automotive  cataljrtic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  siUcon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  them  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthaniun 
of  between  0.002  and  0.05  percent,  and 
total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromiimi- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contcuns,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Arnokrome  III."' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactiued  to 
American  Society  of  Testing  and 


'  "Arnokrome  HI"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
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Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  Is  most  notable  for  its 
resistance  to  high  temperatiue 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
ruptiue  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  imder 
proprietary  trade  names  such  as  "Gilphy 
36."2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  sihcon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1 700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufactiue  of  television 
tubes  and  is  currently  available  imder 
proprietary  trade  names  such  as 
"Durphynox  17."^ 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  siirgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).*  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenmn.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  imder  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 


2  "Gilphy  36"  is  a  trademark  of  Imphy,  S.A. 
'"Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 
*  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GIN5"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F,  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  suppUed 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example, 
"GIN6."5 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act  of  1930,  as  amended  (the 
Tariff  Act),  we  verified  information 
provided  by  Mexinox  using  standard 
verification  procedures  such  as  the 
examination  of  relevant  sales  and 
financial  records,  on-site  inspection  of 
the  manufacturer's  facilities,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  and  proprietary  versions  of  the 
cost  and  sales  verification  reports, 
which  are  on  file  in  the  Central  Records 
Unit  of  the  Department  in  room  B-099 
of  the  main  Commerce  building. 

Sales  Made  Through  AfiBliated 
Resellers 

A.  U.S.  Market 

Mexinox  USA,  a  wholly-owned 
subsidiary  of  Mexinox  S.A.,  sold  subject 
merchandise  in  the  United  States. 
During  the  FOR,  Mexinox  USA  made 
sales  of  subject  merchandise  to  an 
affiliated  company,  Ken-Mac  Metals, 
Inc.  (Ken-Mac),  who  in  turn  resold  the 
subject  merchandise  to  unaffiliated 
customers  in  the  United  States.  See 
Mexinox's  October  10,  2002 
questionnaire  response  at  A-11.  Thus, 
in  addition  to  Mexinox  USA's  sales  to 
unaffiUated  customers,  we  have 
included  in  our  preliminary  margin 
calculation  resales  of  Mexinox  subject 
merchandise  made  through  Ken-Mac. 

B.  Home  Market 

Mexinox  Trading,  S.A.  de  C.V. 
(Mexinox  Trading),  a  wholly'Owned 
subsidiary  of  Mexinox  S.A.,  sells  both 
subject  and  non-subject  merchandise  in 


'  "GIN4  Mo,"  "G1N5"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 


the  home  market.  Mexinox  reported  that 
sales  through  Mexinox  Trading 
represented  less  than  five  percent  of 
Mexinox's  total  sales  of  subject 
merchandise  in  the  home  market.  See, 
e.g.,  Mexinox's  October  10.  2002 
questioimaire  response  at  A-4  and  its 
April  1,  2003  supplemental 
questioimaire  response  at  Attachment 
B-21.  Because  Mexinox  Trading's  sales 
of  subject  merchandise  were  less  than 
five  percent  of  home  market  subject 
merchandise  sales,  and  because  these 
sales  passed  the  Department's  arm's- 
length  test,  pursuant  to  section 
351.403(d)  of  the  Department's 
regulations,  we  permitted  Mexinox  to 
report  its  sales  to  Mexinox  Trading 
rather  than  require  it  to  report 
downstream  sales  by  Mexinox  Trading 
to  the  first  unaffiliated  customer.  This 
treatment  is  consistent  with  that 
employed  in  past  administrative 
reviews  of  stainless  steel  sheet  and  strip 
in  coils  from  Mexico.  See,  e.g..  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Mexico;  Final  Results  of  Antidumping 
Duty  Administrative  Review,  68  FTl  6889 
(February  11.  2003),  as  amended.  Notice 
of  Amended  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  Mexico,  68  FR  13686 
(March  20,  2003). 

Fair  Value  Comparisons 

To  determine  whether  sales  of  S4  in 
coils  from  Mexico  to  the  United  States 
were  made  at  less  than  fair  value,  we 
compared  the  CEP  to  the  NV,  as 
described  in  the  "Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  In  accordance  with 
section  777A(d)(2)  of  the  Tariff  Act,  we 
compared  individual  CEPs  to  monthly 
weighted-average  NVs. 

Transactions  Reviewed 

For  its  home  market  and  U.S.  sales, 
Mexinox  reported  the  date  of  invoice  as 
the  date  of  sale,  in  keeping  with  the 
Department's  stated  preference  for  using 
the  invoice  date  as  the  date  of  sale  (19 
CFR  351.401(1)).  Mexinox  stated  the 
invoice  date  represented  the  date  when 
the  essential  terms  of  sales,  i.e.,  price 
and  quantity,  are  definitively  set,  and 
that  up  to  the  time  of  shipment  and 
invoicing,  these  terms  were  subject  to 
change.  See,  e.g.,  Mexinox's  October  10, 
2002  questionnaire  response  at  A-34 
and  A-39.  In  our  February  19,  2003 
supplemental  questionnaire,  we 
requested  that  Mexinox  provide 
Additional  information  concerning  the 
nature  and  frequency  of  price  and 
quantity  changes  occurring  between  the 
date  of  order  and  date  of  invoice.  In 
response,  Mexinox  provided  analyses 
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showing  ho 
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2003  supple 
response  at 
Mexinox's  A 


id  home  market  sales 
often  changes  in  price  and 
red  between  order  date 
\ate.  See  Mexinox's  April  1, 
lental  questionnaire 
Attachment  A-21  and 
jril  23,  2003  supplemental 
questionnair  (  response  at  Attachment 
A-28.  Based  on  our  analysis  of  the 
information  :  ubmitted  by  Mexinox,  we 
have  prelimi  larily  determined  the  date 
of  invoice  is  iie  appropriate  date  of  sale 
because  recoi  d  evidence  indicates  that 
in  a  number  i  )f  instances  the  price  and 
quantity  chai  iged  between  the  date  of 
the  order  ace  jptance  and' the  date  of 
invoice.  Thei  efore,  we  find  Mexinox's 
claim  that  pr  ce  and  quantity  terms  are 
subject  to  ne]  ptiation  until  the  date  of 
invoice  is  sul  istantiated. 

Product  Coinsarisons 

In  accordajice  with  section  771(16)  of 
the  Tariff  Ac  ,  we  considered  all 
products  pro  luced  by  Mexinox  S.A. 
covered  by  U  e  description  in  the 
"Scope  of  th<  Review"  section,  above, 
and  sold  in  tl  le  home  market  during  the 
POR,  to  be  fo  reign  like  products  for 
purposes  of  c  etermining  appropriate 
product  com  )arisons  to  U.S.  sales.  We 
relied  on  nin ;  characteristics  to  match 

■  I  iubject  merchandise  to 
comparison  s  ales  of  the  foreign  like 
product  (liste  d  in  order  of  preference): 
cold/hot  rolled;  (3)  gauge; 
(4)  surface  fii  lish:  (5)  metallic  coating; 
(6)  non-meta  lie  coating;  (7)  width;  (8) 
temper;  and  1 9)  edge  trim.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  home  i  narket  to  compare  to  U.S. 
sales,  we  con  ipared  U.S.  sales  to  the 
next  most  similar  foreign  like  product 
on  the  basis  cf  the  characteristics  and 
reporting  insi  ructions  listed  in  the 
Department's  questionnaire. 

Level  of  Tra(  e 
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different  LOT,  and  the  difference  "affects 
price  comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Tariff  Act.  Finally, 
for  CEP  sales,  if  the  NV  level  is  more 
remote  from  the  factory  than  the  CEP 
level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  levels  between  NV  and  CEP  sales 
affect  price  comparability,  we  adjust  NV 
under  section  773(a)(7)(B)  of  the  Tariff 
Act  (i.e.,  the  CEP  offset  provision). 

In  the  Department's  September  5, 
2002  questionnaire,  we  asked  Mexinox 
to  identify  the  specific  differences  and 
similarities  in  selling  functions  and 
support  services  between  all  phases  of 
marketing  in  the  home  market  and  the 
United  States.  Mexinox  identified  two 
channels  of  distribution  in  the  home 
market:  (1)  direct  shipments  (i.e., 
products  produced  to  order)  and  (2) 
sales  through  inventory.  See,  e.g., 
Mexinox's  October  10,  2002 
questionnaire  response  at  A-21  to  A-22. 
Within  both  channels  of  distribution, 
Mexinox  S.A.  made  sales  to  both 
retailers  and  end  users.  For  both 
channels  of  distribution,  Mexinox  S.A. 
performed  similar  selling  functions  such 
as  pre-sale  technical  assistance, 
inventory  maintenance,  freight  and 
delivery  arrangements,  and  after-sales 
warranty  services.  See,  e.g.,  Id.  at 
Attachment  A-4-C.  Because  channels  of 
distribution  do  not  qualify  as  separate 
LOTs  when  the  selling  functions 
performed  are  sufficiently  similar,  we 
determined  one  LOT  exists  for 
Mexinox's  home  market  sales.  See,  e.g.. 
Certain  Stainless  Steel  Butt-Weld  Pipe 
Fittings  From  Taiwan:  Final  Results  and 
Final  Rescission  in  Part  of  Antidumping 
Duty  Administrative  Review,  67  FR 
78417  (December  24,  2002). 

For  the  U.S.  market,  Mexinox 
reported  one  LOT,  the  CEP  LOT.  Sales 
made  through  this  LOT  consisted  of 
merchandise  produced  to  order  that  was 
sold  directly  to  unaffiliated  U.S. 
customers  ("direct  shipments"),  sales 
made  from  the  stock  of  finished  goods 
held  at  the  Mexican  factory  in  San  Luis 
Potosi  to  unaffiliated  U.S.  customers 
("SLP  stock  sales"),  and  sales  made 
through  Mexinox  USA's  inventory.  See, 
e.g.,  Mexinox's  October  10,  2002 
questionnaire  response  at  A-22.  When 
we  compared  CEP  sales  (after 
deductions  made  pursuant  to  section 
772(d)  of  the  Tariff  Act)  to  home  market 
sales,  we  determined  there  were  fewer 
customer  sales  contacts,  technical 
services,  inventory  maintenance,  and 
warranty  services  performed  for  CEP 


sales.  See,  e.g..  Id.  at  A-31  and 
Attachments  A— 4-B  and  A-4-C.  In 
addition,  the  differences  in  selling 
functions  performed  fOt  home  market 
and  CEP  transactions  indicate  home 
market  sales  involved  a  more  advanced 
stage  of  distribution  than  CEP  sales.  See, 
e.g.,  Id.  at  A-25  to  A-27.  In  the  home 
market,  Mexinox  S.A.  provides 
marketing  further  down  the  chain  of 
distribution  by  providing  certain 
downstream  selling  functions  that  cu^ 
normally  performed  by  service  centers 
in  the  U.S.  market  [e.g.,  technical 
advice,  credit  and  collection,  etc.).  See 
Id. 

Based  on  our  analysis  of  the  selling 
functions  performed  for  the  CEP  LOT 
and  the  home  market  LOT,  we 
determined  that  the  CEP  and  the  starting 
price  of  home  market  sales  represent 
different  stages  in  the  marketing 
process,  and  are  thus  at  different  LOTs. 
Therefore,  when  we  compared  CEP  sales 
to  home  market  sales,  we  examined 
whether  a  level-of-trade  adjustment  may 
be  appropriate.  In  this  case,  Mexinox 
sold  at  one  LOT  in  the  home  market; 
thus,  there  is  no  basis  upon  which  to 
determine  whether  there  is  a  pattern  of 
consistent  price  differences  between 
levels  of  trade.  Further,  we  do  norhave 
the  information  which  would  allow  us 
to  examine  pricing  patterns  of 
Mexinox's  sales  of  other  similar 
products,  and  there  are  no  other 
respondents  or  other  record  evidence  on 
which  such  an  analysis  could  be  based. 

Because  the  data  available  do  not 
provide  an  appropriate  basis  for  making 
a  LOT  adjustment  and  the  level  of  trade 
of  home  market  sales  is  at  a  more 
advanced  stage  than  the  level  of  trade  of 
the  CEP  sales,  a  CEP  offset  is 
appropriate  in  accordance  with  section 
773(a)(7)(B)  of  the  Tariff  Act,  as  claimed 
by  Mexinox.  We  based  the  amount  of 
the  CEP  offset  on  the  amount  of  home 
market  indirect  selling  expenses,  and 
limited  the  deduction  for  home  market 
indirect  selling  expenses  to  the  amount 
of  indirect  selling  expenses  deducted 
from  CEP  in  accordance  with  section 
772(d)(1)(D)  of  the  Tariff  Act.  We 
applied  the  CEP  offset  to  NV,  whether 
based  on  home  market  prices  or  CV. 

In  addition  to  the  three  U.S.  channels 
of  distribution  discussed  above  (direct 
sales,  SLP  stock  sales,  and  sales  through 
Mexinox  USA),  Mexinox  reported  U.S. 
sales  through  one  other  channel  of 
distribution:  CEP  sales  through  its 
affiliated  reseller  Ken-Mac.  For 
piu'poses  of  this  preliminary 
determination,  we  treated  this  channel 
of  distribution  as  equivalent  to  the  level 
of  trade  of  other  CEP  sales. 
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Constructed  Export  Price 

We  calculated  CEP  in  accordance 
with  section  772(b)  of  the  Tariff  Act  for 
those  sales  to  the  first  imaffiliated 
piu-chaser  that  took  place  after 
importation  into  the  United  States.  We 
based  CEP  on  packed  prices  to 
imaffiliated  purchasers  in  the  United 
States.  We  made  adjustments  for  billing 
adjustments,  discounts  and  rebates,  and 
commissions,  where  applicable.  We  also 
made  deductions  for  movement 
<  expenses  in  accordance  with  section 
772(c)(2)(A)  of  the  Tariff  Act;  these 
included,  where  appropriate:  foreign 
inland  freight,  foreign  brokerage  and 
handling,  inland  insurance,  U.S. 
customs  duties,  U.S.  inland  freight,  U.S. 
brokerage,  U.S.  warehousing  expenses. 
As  further  directed  by  section  772(d)(1) 
of  the  Tariff  Act,  we  deducted  those 
selling  expenses  associated  with 
economic  activities  occurring  in  the 
United  States,  including  direct  selling 
expenses  (i.e.,  credit  costs,  warranty 
expenses,  and  another  expense  not 
subject  to  public  disclosure),  inventory 
carrying  costs,  and  other  indirect  selling 
expenses.  We  also  made  an  adjustment 
for  profit  in  accordance  with  section 
772(d)(3)  of  the  Tariff  Act,  and  added 
duty  drawback  to  the  starting  price  in 
accordance  with  section  772(c)(1)(B)  of 
the  Tariff  Act.  For  those  sales  in  which 
the  material  was  sent  to  an  unaffiliated 
U.S.  processor  to  be  further  processed, 
we  made  an  adjustment  based  on  the 
transaction-specific  further-processing 
amounts  reported  by  Mexinox.  In 
addition,  the  U.S.  affiliated  reseller  Ken- 
Mac  performed  some  further 
manufacturing  of  some  of  Mexinox's 
U.S.  sales.  For  these  sales,  we  deducted 
the  cost  of  further  processing  in 
accordance  with  772(d)(2)  of  the  Tariff 
Act.  In  calculating  the  cost  of  further 
manufacturing  for  Ken-Mac,  we  relied 
upon  the  further  manufactimng 
information  provided  by  Mexinox. 

Normal  Value 

A.  Selection  of  Comparison  Market 

To  determine  whether  there  is  a 
sufficient  volume  of  sales  in  the  home 
market  to  serve  as  a  viable  basis  for 
calculating  NV  (i.e.,  the  aggregate 
volume  of  home  market  sales  of  the 
foreign  like  product  is  greater  than  five 
percent  of  the  aggregate  volume  of  U.S. 
sales),  we  compared  the  respondent's 
volume  of  home  market  sales  of  the 
foreign  like  product  to  the  volume  of 
U.S.  sales  of  the  subject  merchandise,  in 
accordance  with  section  773(a)(1)(B)  of 
the  Tariff  Act.  Because  the  respondent's 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  per<:eiit  of  it  >  aggregate  volume 


of  U.S.  sales  for  the  subject 
merchandise,  we  determined  the  home 
market  was  viable.  See,  e.g.,  Mexinox's 
April  1,  2003  supplemental  ^ 
questionnaire  response  at  Attachment 
A-1  (quantity  and  value  chart). 

B.  Affiliated-Party  Transactions  and 
Arm's-length  Test 

Sales  to  affiliated  customers  in  the 
home  market  not  made  at  arm's-length 
prices  are  excluded  from  our  analysis 
because  we  consider  them  to  be  outside 
the  ordinary  course  of  trade.  See  19  CFR 
351.102(b).  To  test  whether  sales  were 
made  at  arm's-length  prices,  we 
compared  on  a  model-specific  basis  the 
starting  prices  of  sales  to  affiliated  and 
unaffiliated  customers  minus  all 
movement  charges,  direct  selling 
expenses,  and  packing.  Where,  for  the 
tested  models  of  subject  merchandise, 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  unaffiliated  parties,  we 
determined  sales  made  to  the  affiliated 
party  were  at  arm's  length.  See  19  CFR 
351.403(c).^  In  instances  where  no  price 
ratio  could  be  calculated  for  an  affiliated 
customer  because  identical  merchandise 
was  not  sold  to  unaffiliated  customers, 
we  were  iwable  to  determine  whether 
these  sales  were  made  at  arm's-length 
prices  and,  therefore,  excluded  them 
from  our  margin  calculation.  See,  e.g.. 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Emulsion  Styrene-Butadiene  Rubber 
from  Brazil,  63  FR  59509  (Nov.  8, 1998), 
citing  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  from 
Argentina,  58  FR  37062  (July  9,  1993). 
Where  the  exclusion  of  such  sales 
eliminated  all  sales  of  the  most 
appropriate  comparison  product,  we 
made  a  comparison  to  the  next  most 
similar  model.  For  these  preliminary 
results,  we  found  that  none  of 
Mexinox's  affiliated  home  market 
customers  failed  our  arm's-length  test. 

C.  Cost  of  Production  Analysis 

Because  we  disregarded  sales  of 
certain  products  made  at  prices  below 
the  cost  of  production  (COP)  in  the  most 
recently  completed  review  of  S4  in  coils 
from  Mexico  (see  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  Mexico;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  67  FR  6490 
(February  12,  2002),  as  amended.  Notice 
of  Amended  Final  Results  of 


*•  Because  this  review  was  initiated  before 
November  23.  2002,  the  99.5  percent  test  applies  to 
this  review.  See  Antidumping  Proceedings: 
Affiliated  Party  Sales  in  the  Ordinary  Course  of 
Trade.  67  FR  69186,  69197  (November  15,  2002). 


Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  Mexico.  67  FR  15542 
(April  2,  2002)),  we  have  reasonable 
grounds  to  believe  or  suspect  that  sales 
of  the  foreign  like  product  under 
consideration  for  the  determination  of 
NV  in  this  review  for  Mexinox  may  have 
been  made  at  prices  below  the  COP,  as 
provided  by  section  773(b)(2)(A)(ii)  of 
the  Tariff  Act.  Therefore,  pursuant  to 
section  773(b)(1)  of  the  Tariff  Act,  we 
initiated  a  COP  investigation  of  sales  by 
Mexinox. 

To  calculate  COP,  in  accordance  with 
section  773(f)(3)  of  the  Tariff  Act,  we 
revised  Mexinox's  reported  raw  material 
costs  to  reflect  certain  adjustments  to 
the  COP  and  transfer  price.  See  the 
Department's  "Cost  of  Production  and 
Constructed  Value  Adjustments  for  the 
Preliminary  Results"  (COP  Analysis. 
Memorandum)  dated  July  31,  2003  for 
more  information  regarding  these 
adjustments.  We  also  recalculated 
Mexinox's  general  and  administrative 
(GSlA)  and  interest  expenses  as 
described  in  the  COP  Analysis 
Memorandum.  We  added  the  revised 
material  costs  to  the  respondent's 
reported  cost  of  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
SG&A  and  packing  costs,  in  accordance 
with  section  773(b)(3)  of  the  Tariff  Act. 
We  then  computed  weighted-average 
COPs  during  the  POR,  and  compared 
the  weighted-average  COP  figiu^s  to 
home  market  sales  prices  of  the  foreign 
like  product  as  required  under  section 
773(b)  of  the  Tariff  Act,  to  determine 
whether  these  sales  had  been  made  at 
prices  below  COP.  On  a  product-specific 
basis,  we  compared  the  COP  to  the 
home  market  prices  net  of  billing 
adjustments,  discounts  and  rebates,  and 
any  applicable  movement  charges. 

in  determining  whether  to  disregard 
home  market  sales  made  at  prices  below 
the  COP,  we  examined,  in  accordance 
with  sections  773(b)(1)(A)  and  (B)  of  the 
Tariff  Act:  (1)  whether,  within  an 
extended  period  of  time,  such  sales 
were  made  in  substantial  quantities;  and 
(2)  whether  such  sales  were  made  at 
prices  which  permitted  the  recovery  of 
all  costs  within  a  reasonable  period  of 
time  in  the  normal  course  of  trade. 
Where  less  than  20  percent  of  the 
respondent's  home  market  sales  of  a 
given  model  [i.e.,  CONNUM)  were  at 
prices  below  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
model  because  we  determined  that  the 
below-cost  sales  were  not  made  within 
an  extended  period  of  time  and  in 
"substantial  quantities."  Where  20 
percent  or  more  of  the  respondent's 
home  market  sales  of  a  given  model 
were  at  prices  less  than  COP.  we 
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disregarded  the  below-cost  sales 
because:  (1)  Ijhey  were  made  within  an 
extended  period  of  time  in  "substantial 
quantities,"  in  accordance  with  sections 
773(b)(2)(B)  and  (C)  of  the  Tariff  Act, 
and  (2)  based  on  our  comparison  of 
prices  to  the  i  veighted-average  COPs  for 
the  POR,  thej  were  at  prices  which 
would  not  pe  mit  the  recovery  of  all 
costs  within  <  reasonable  period  of  time, 
in  accordanc<  with  section  773(b)(2)(D) 
of  the  Tariff  i'.ct. 

Our  cost  tei  t  for  Mexinox  revealed 
that  for  home  market  sales  of  certain 
models,  less  tnan  twenty  percent  of  the 
sales  of  thosemiodels  were  at  prices 
below  the  COP.  We  therefore  retained 
all  such  sales  in  our  analysis  and  used 
them  as  the  b  isis  for  determining  NV. 
Our  cost  test  dso  indicated  that  for 
certain  mode!  s,  more  than  20  percent  of 
the  home  mai  ket  sales  of  those  models 
were  sold  at  { rices  below  COP  within 
an  extended  j  eriod  of  time  and  were  at 
prices  which  would  not  permit  the 
recovery  of  al  costs  within  a  reasonable 
period  of  tim( .  Thus,  in  accordance 
with  section  ;  73(b)(1)  of  the  Tariff  Act. 
we  excluded  hese  below-cost  sales  firom 
our  analysis  a  nd  used  the  remaining 
above-cost  sai  es  as  the  basis  for 
determining  P  rV. 

D.  Constructe  d  Value  ^ 
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E.  Price-to-Pr,  ce  Comparisons 
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differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  (i.e.,  difmer)  pursuant 
to  section  773(a)(6){C){ii)  of  the  Tariff 
Act  and  19  CFR  351.411,  as  well  as  for 
differences  in  circimistances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  and  19 
CFR  351.410.  We  made  COS 
adjustments  for  imputed  credit  expenses 
and  warranty  expenses.  As  noted  in  the 
"Level  of  Trade"  section  of  this  notice, 
we  also  made  an  adjustment  for  the  CEP 
offset  in  accordance  with  section 
773(a)(7)(B)  of  the  Tariff  Act.  Finally, 
we  deducted  home  market  packing  costs 
and  added  U.S.  packing  costs  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Tariff  Act. 

F.  Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Tariff  Act,  we  based  NV  on  CV 
if  we  were  unable  to  find  a  home  market 
match  of  such  or  similar  merchandise. 
Where  appropriate,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Tariff  Act. 
Where  we  compared  CV  to  CEP,  we 
deducted  from  CV  the  weighted-average 
home  market  direct  selling  expenses. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales, 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773A(a)  of 
the  Tariff  Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  review  we 
preliminarily  determine  the  following 
weighted-average  dumping  margin 
exists  for  the  period  July  1,  2001 
through  June  30.  2002: 


Manufacturer/Exporter 

Weighted 

Average 

Margin 

(percentage) 

ThyssenKrupp  Mexinox  S.A. 
de  CV. 

7.43 

The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
in  accordance  with  19  CFR  351.224(b). 
An  interested  party  may  request  a 
hearing  within  thirty  days  of 
publication.  See  CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  37 
days  after  the  date  of  publication,  or  the 
first  business  day  thereafter,  unless  the 
Department  alters  the  date  per  19  CFR 
351.310(d).  Interested  parties  may 
submit  case  briefs  or  written  comments 
no  later  than  30  days  after  the  date  of 
publication  of  these  preliminary  results 


of  review.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  the  case  briefs  and  comments, 
may  be  filed  no  later  than  35  days  after 
the  date  of  publication  of  this  notice. 
Parties  who  submit  argiunent  in  these 
proceedings  are  requested  to  submit 
with  the  argument:  (1)  A  statement  of 
the  issue,  (2)  a  brief  summary  of  the 
argimient  and  (3)  a  table  of  authorities. 
Further,  we  would  appreciate  it  if 
parties  submitting  case  briefs,  rebuttal 
briefs,  and  written  comments  would 
provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  argument  on  diskette.  The 
Department  will  issue  final  results  of 
this  administrative  review,  including 
the  results  of  our  analysis  of  the  issues 
in  any  such  case  briefs,  rebuttal  briefs, 
and  written  comments  or  at  a  hearing, 
within  120  days  of  publication  of  these 
preliminary  results. 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b)(1), 
we  will  calculate  importer-specific  ad 
valorem  assessment  rates  for  the 
merchandise  based  on  the  ratio  of  the 
total  amount  of  antidumping  duties 
calculated  for  the  examined  sales  made 
during  the  POR  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR.  The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  Customs  upon  completion  of 
the  review. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  S4  in  coils  from  Mexico  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act: 

(1)  The  cash  deposit  rate  for  Mexinox 
will  be  the  rate  established  in  the  final 
results  of  review; 

(2)  If  the  exporter  is  not  a  firm 
covered  in  this  review  or  the  LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and 

(3)  If  neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  will 
be  the  "all  others"  rate  from  the 
investigation  (30.85  percent;  see  Notice 
of  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
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Antidumping  Duty  Order;  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
Mexico,  64  FR  40560,  40562  (July  27. 
1999)). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbiu"sement  of  antidiunping  duties 
occxured  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  July  31,2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

[FR  Doc.  03-20181  Filed  8-6-03;  8:45  am) 

BILLING  CODE  3510-DS-4> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-427-814] 

Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
France 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Preliminary  Results  in 
the  Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Sheet  and 
Strip  in  Coils  fi-om  France 

SUMMARY:  In  response  to  requests  from 
Ugine  S.A.  ("Ugine"),  respondent,  and 
Allegheny  Ludlum,  AK  Steel 
Corporation  (formerly  Armco,  Inc.), 
North  American  Stainless,  Butler-Armco 
Independent  Union,  Zanesville  Armco 
Independent  Organization  Inc.,  and  the 
United  Steelworkers  of  America,  AFL- 
CIO/CLC.  collectively,  ("the 
Petitioners"),  the  U.S.  Department  of 
Commerce  ("Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  ("SSSS") 
from  France  for  the  period  July  1,  2001 
through  June  30,  2002.  The  Department 
preliminarily  determines  that  a 
dumping  margin  exists  for  Ugine's  sales 
of  SSSS  in  the  United  States.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  administrative 
review,  we  will  instruct  the  U.S.  Bureau 
of  Customs  and  Border  Protectiori 


("Customs")  to  assess  antidumping 
duties  on  entries  of  Ugine's 
merchandise  during  the  period  of 
review.  The  preliminary  results  are 
listed  in  the  section  titled  "Preliminary 
Results  of  Review,"  infra. 
EFFECTIVE  DATE:  August  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  Werner,  Enforcement  Group  ID, 
Import  Administration.  International 
Trade  Administration.  U.S.  Department 
of  Commerce,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  202^82-2667. 

Background 

On  July  27,  1999,  the  Department 
published  in  the  Federal  Register  the 
amended  final  determination  and 
antidumping  duty  order  on  SSSS  from 
France.  See  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Antidumping  Duty 
Order;  Stainless  Steel  Sheet  and  Strip  in 
Coils  from  France,  64  FR  40562  (July  27. 
1999)  {"Antidumping  Duty  Order").  On 
March  19.  2002.  the  Department 
published  in  the  Federal  Register  the 
amended  final  results  of  the  first 
antidumping  duty  administrative  review 
of  SSSS  fi-om  France.  See  Notice  of 
Amended  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
France,  67  FR  12522  (March  19,  2002). 
On  January  28,  2003,  the  Department 
published  in  the  Federal  Register  the 
amended  final  results  of  the  second 
antidumping  duty  administrative  review 
of  SSSS  from  France.  See  Notice  of 
Amended  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
France,  68  FR  4171  (January  28,  2003). 

On  July  1,  2002,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportimity  to  Request 
Administrative  Review"  of  the 
antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  France 
for  the  period  July  1,  2001,  through  June 
30,  2002.  See  Notice  of  Opportunity  to 
Request  Administrative  Review  of 
Antidumping  Duty  or  Countervailing 
Duty  Order,  Finding,  or  Suspended 
Investigation,  67  FR  44172  (July  1, 
2002). 

On  July  31,  2002,  Ugine,  a  French 
producer  and  exporter  of  subject 
merchandise,  and  the  Petitioners 
requested  that  the  Department  conduct 
a  review  of  Ugine's  sales  or  entries  of 
merchandise  subject  to  the  Department's 
antidumping  duty  order  on  SSSS  from 
France.  On  August  27,  2002,  in 
accordance  with  section  751(a)  of  the 
Act,  the  Department  published  in  the 
Federal  Register  a  notice  of  initiation  of 


this  antidumping  duty  administrative 
review  for  the  period  July  1 ,  2001 
through  Jime  30,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  67  FR  55000 
(August  27,  2002). 

On  October  7,  2002,  Ugine  reported  in 
its  response  to  Section  A  of  the 
Department's  questionnaire,  that  it 
made  sales  of  subject  merchandise  to 
the  United  States  during  the  POR.  On      ' 
October  22,  2002,  Ugine  submitted 
translations  of  financial  statements  that 
it  had  submitted  in  its  October  7,  2002, 
response.  On  October  28,  2002,  Ugine 
submitted  its  responses  to  Section  B,  C. 
D,  and  E  of  the  Department's 
questioimaire.  On  December  10,  2002, 
IJgine  submitted  its  cost  reconciliation. 
On  December  20,  2002,  the  Department 
issued  a  supplemental  questionnaire  for 
Sections  A,  B,  and  C  of  Ugine's 
questioimaire  responses.  On  January  30, 
2003,  Ugine  submitted  its  responses  to 
the  supplemental  Sections  A,  B,  and  C 
questionnaire.  On  Viarch  3,  2003,  the 
Department  issued  a  supplemental 
questionnaire  for  Sections  D  and  E  of 
Ugine's  questioimaire  responses,  and 
Ugine  submitted  its  response  on  April  3, 
2003.  On  March  25,  2003,  the 
Department  issued  a  sucessorship 
questionnaire  to  Ugine.  On  April  15, 
2003,  Ugine  submitted  its  response  to 
the  successorship  questionnaire.  On 
April  23,  2003,  the  Department 
requested  Ugine  submit  Imphy  Ugine 
Precision's  ("lUP's"),  an  affiliate  of 
Ugine,  cost  reconciliation  as  well  as 
downstream  sales  of  its  affiliates.  On 
April  30,  2003,  the  Department  issued  a 
second  supplemental  questionnaire  for 
Sections  A,  B,  and  C,  and  on  May  14, 
2003,  the  Department  issued  a  second 
supplemental  questionnaire  for  Sections 
D  and  E.  On  May  21,  and  May  27,  2003, 
Ugine  submitted  its  response  to  the 
second  supplemental  questionnaire  for 
Sections  A,  B,  and  C.  On  May  29,  2003, 
the  Department  issued  a  supplemental 
questionnaire  concerning  Ugine's 
successorship  response.  On  June  2, 
2003,  Ugine  submitted  its  sales 
reconciliation.  On  May  28,  and  June  4. 
2003,  Ugine  submitted  its  response  to 
the  second  suppleiqental  questionnaire 
for  Sections  D  and  E.  On  June  11,  2003, 
Ugine  submitted  its  response  to  the 
supplemental  questionnaire  on 
successorship. 

On  March  27,  2003,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  of  the  antidumping 
duty  administrative  review.  See  Notice 
of  Extension  of  Time  Limit  of  the 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 


47050 


Federal  Register/ Vol.  68,  No.  152 /Thursday,  August  7,  2003 /Notices 


'4ic 
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Fmnce,  iB8  Fit  14948  (March  27,  2003). 
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of  this  administrative 
products  covered  are  certain 
sheet  and  strip  in  coils, 
is  an  alloy  steel 
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and  10.5  percent  or  more 
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than  4.75  nun  in  thickness,  and  that  is 
aimealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  (e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this  order 
is  ciurently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  at  subheadings: 
7219.13.0031,  7219.13.0051, 
7219.13.0071,  7219.1300.81^, 
7219.14.0030,  7219.14.0065, 
7219.14.0090,  7219.32.0005, 
7219.32.0020,  7219.32.0025, 
7219.32.0035,  7219.32.0036, 
7219.32.0038,  7219.32.0042, 
7219.32.0044,  7219.33.0005, 
7219.33.0020,  7219.33.0025, 
7219.33.0035,  7219.33.0036, 
7219.33.0038,  7219.33.0042, 
7219.33.0044,  7219.34.0005, 
7219.34.0020,  7219.34.0025, 
7219.34.0030,  7219.34.0035, 
7219.35.0005,  7219.35.0015, 
7219.35.0030,  7219.35.0035, 
7219.90.0010,  7219.90.0020, 
7219.90.0025,  7219.90.0060, 
7219.90.0080,  7220.12.1000, 
7220.12.5000,  7220.20.1010, 
7220.20.1015,  7220.20.1060, 
7220.20.1080,  7220.20.6005, 
7220.20.6010,  7220.20.6015, 
7220.20.6060,  7220.20.6080, 
7220.20.7005,  7220.20.7010, 
7220.20.7015,  7220.20.7060, 
7220.20.7080,  7220.20.8000, 
7220.20.9030,  7220.20.9060, 
7220.90.0010,  7220.90.0015, 
7220.90.0060,  and  7220.90.0080. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  Department's  written 
description  of  the  merchandise  imder 
review  is  dispositive. 

Excluded  from  the  review  of  this 
order  are  the  following:  (1)  Sheet  and 
strip  that  is  not  aimealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  [i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 


'  Due  to  changes  to  the  HTS  numbers  in  2001. 
7219.13.0030,  7219.13.0050.  7219.13.0070,  and 
7219.13.0080  are  now  7219.13.0031,  7219.13.0051. 
7219.13.0071.  and  7219.13.0081.  respectively. 


0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTS,  "Additional  U.S. 
Note"  1(d). 

Flapper  valve  steel  is  also  excluded 
from  the  scope  of  the  order.  This 
product  is  defined  as  stainless  steel  strip 
in  coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel  also  contains,  by 
weight,  phosphorus  of  1.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  1.020  percent  or 
less.  The  product  is  manufactured  by 
means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  not 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent.  Flapper 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  plus  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
'  steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
not  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 
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Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  imder  proprietary  trade  naiiies 
such  as  "Amokrome  III."- 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
miUimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36.":* 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  imder  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1 750  Mpa  after 
aging,  with  elongation  percentages  of  5 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."'' 


Finally,  three  specialty  stainless  steels 
typically  used  in  a  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives). ^  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  42a-j2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6"fi 

A£51ialion  of  Parties 

Pmsuant  to  section  771(33)(E)  of  the 
Act,  the  Department  preliminarily  finds 
that  Arcelor  S.A.  ("Arcelor")  is  affiliated 
with  Usinor  S.A.  ("Usinor"),  by  virtue 
of  its  acquisition  of  97.58  percent  of 
Usinor's  shares.  Ugine,  in  turn,  is  a 
wholly  owned  subsidiary  of  Usinor.'' 
Additionally,  Arcelor  acquired  99.43 
percent  shares  of  Arbed  S.A.'s 
("Arbed's")  sheires,  and  95.03  percent  of 
Aceralia  Corporacion  Sidenirgica  S.A.'s 
("Aceralia's")  shares.  Therefore,  as 
discussed  below,  the  Department  also 
preliminarily  finds  that  Arbed  and 
Aceralia  are  affiliated  with  Usinor  by 
virtue  of  the  common  ownership  by 
Arcelor. 


According  to  section  771(33)(E)  of  the 
Act,  any  person  directly  or  indirectly 
owning,  controlling,  or  holding  with 
power  to  vote,  five  percent  or  more  of 
the  outstanding  voting  stock  or  shares  of 
any  organization  and  such  organization 
shall  be  considered  affiliated.  Thus, 
since  Arcelor  owns  97.58  percent  of 
Usinor's  shares,  99.43  percent  of 
Arbed's  shares,  and  95.03  percent  of 
Aceralia's  shares,  it  directly  owns  more 
than  five  percent  of  the  shares  of  these 
companies. 8  Moreover,  we  preliminarily 
find  this  affiliation  between  Usinor  and 
Arcelor,  Arbed,  and  Aceralia  and  their 
subsidiaries  to  be  effective  as  of 
February  28,  2002.  We  preliminarily 
find  February  28,  2002,  to  be  the  date 
reflective  of  Arcelor's  acquisition  of 
Usinor's,  and  Aceralia's  shares,  because 
it  is  the  effective  date  for  the 
consolidation  of  Usinor,  Arbed,  and 
Aceraha's  financial  results."  According 
to  Arcelor's  consolidated  financial 
statements,  the  Arcelor  Group  was 
created  upon  the  merger  of  Aceralia, 
Arbed  and  Usinor,  effective  on  February 
28,  2002,  in  accordance  with  the 
International  Financial  Reporting 
Standards  ("IFRA").'"  For  a  complete 
discussion  of  this  issue,  see 
Memorandum  from  Cheryl  Werner,  Casie 
Analyst  through  James  C.  Doyle  to  the 
File:  Affiliation  of  Arcelor  and  Usinor, 
dated  July  31,  2003  ("Affiliation 
Memo"). 

Successorship 

Ugine,  an  entity  involved  in  the 
production  and  sale  of  subject 
merchandise  in  the  United  States, 
changed  its  name  immediately 
following  the  POR  to  Ugine  &  ALZ 
France  S.A.  We  have  conducted  a 
successorship  review  during  this  POR 
because  entries  for  the  new  entity  will 
be  made  under  that  name  during  the 
next  POR.  We  also  note  that  Usinor 
Stainless  USA,  a  U.S.  sales  affiliate  of 
Ugine,  has  changed  its  name  to  Arcelor 
Stainless  USA. 

The  Department  is  making  this 
successorship  determination  in  order  to 
apply  the  appropriate  and  necessary 
company-specific  cash  deposit  rates.  In 
determining  whether  Ugine  &  ALZ 
France  is  the  successor  to  Ugine  for 
purposes  of  applying  the  antidumping 
duty  law,  the  Department  examines  a 
number  of  factors  ihcluding,  but  not 
limited  to,  changes  in:  (1)  Management, 
(2)  production  facilities,  (3)  suppliers. 


2  "  Arnokrome  III"  is  a  trademark  of  the  Amold 
Engineering  Company. 

3  "Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 

■*  "Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 


5  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

6"GIN4  Mo."  "GINS"  and  "GIN6"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 

'  See  Ugine's  Section  A  questionnaire  response,  at 
page  11. 


*  See  Ugine's  April  16.  2003.  successorship 
questionnaire  response,  at  Exhibit  S:  Arcelor  Group 
Brochure. 

»  See  Home  Mqrket  Verification  Report,  at  Exhibit 
19:  Arcelor's  2002  consolidated  financial 
stalements. 
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Normal  Valui  i  Comparisons 

To  determii  le  whether  Ugine's  sales  of 
subject  merch  andise  from  France  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  the  CEP  to  the 
normal  value  i"NV"),  as  described  in 
the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice, 
below.  In  acc(  irdance  with  section 


777A(d){2)  of  the  Act,  we  calculated 
monthly  weighted-average  prices  for  NV 
and  compared  these  to  individual  CEP 
transactions. 

Transactions  Reviewed 

A.  Home  Market  Viability 

In  accordance  with  section 
773(a)(1)(C)  of  the  Act,  to  determine 
whether  there  was  sufficient  volume  of 
sales  in  the  home  market  to  serve  lis  a 
viable  basis  for  calculating  NV  (i.e.  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  is  greater 
than  or  equal  to  five  percent  of  the 
aggregate  volume  of  U.S.  sedes),  we 
compared  Ugine's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  volume  of  U.S.  sales  of  the  subject 
merchandise.  Pursuant  to  sections 
773(a)(1)(B)  of  the  Act,  because  Ugine's 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  its  aggregate  volume 
of  U.S.  sales  for  the  subject 
merchandise,  we  determine  that  the 
home  market  was  viable. 

B.  Arm's  Length  Test 

Ugine  reported  that  it  made  sales  in 
the  home  market  to  affiliate  end  users 
and  resellers  during  the  POR.  Sales  to 
affiliated  customers  in  the  home  market 
not  made  at  arm's  length  were  excluded 
fi'om  our  analysis.  To  test  whether  these 
sales  were  made  at  arm's  length,  we 
compared  the  starting  prices  of  sales  to 
affiliated  and  unaffiliated  customers  net 
of  all  movement  charges,  direct  selling 
expenses,  discounts  and  packing.  Where 
prices  to  the  affiliated  party  were  on 
average  99.5  percent  or  more  of  the 
price  to  the  unrelated  party,  we 
determined  that  sales  made  to  the 
related  party  were  at  arm's  length.  See 
19  CFR  351.403(c)."  Where  no  affiliated 
customer  ratio  could  be  calculated 
because  identical  merchandise  was  not 
sold  to  unaffiliated  customers,  we  were 
unable  to  determine  that  these  sales 
were  made  at  arm's  length  and, 
therefore,  excluded  them  from  our 
analysis.  See,  e.g.,  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Stainless  Steel 
Plate  in  Coils  from  Italy,  67  FR  39677, 
39679  (June  10,  2002).  Where  the 
exclusion  of  such  sales  eliminated  all 
sales  of  the  most  appropriate 
comparison  product,  we  made 
comparisons  to  the  next  most  similar 
model.  In  our  home  market  NV 
calculation,  we  have  included  Ugine's 


>'  Because  this  review  was  initiated  before 
November  23,  2002.  the  99.5  percent  test  applies  to 
this  review.  See  Antidumping  Proceedings: 
Affiliated  Party  Sales  in  the  Ordinary  Course  of 
Trade,  67  FR  69186,  69197  (November  IS,  2002). 


sales  to  certain  of  its  affiliated 
customers  because  these  entities  passed 
the  Department's  arms's  length  test 
criteria.  Conversely,  certain  other 
affiliated  customers  did  not  pass  the 
arm's  length  test  and  have  therefore 
been  excluded  from  our  home  market 
NV  calculation.  For  a  further  discussion 
of  home  market  sales  made  by  Ugine  to 
one  affiliated  reseller  who  failed  the 
arm's  length  test,  please  see  the  "Facts 
Available"  section  below.  t 

C.  Date  of  Sale 

As  stated  at  19  CFR  351.401(1).  the 
Department  will  use  the  respondent's 
invoice  date  as  the  date  of  sale  unless 
another  date  better  reflects  the  date 
upon  which  the  exporter  or  producer 
establishes  the  essential  terms  of  sale. 
Ugine  explained  that  both  the  U.S. 
market's  and  HM's  prices  and  quantities 
may  be  modified  between  the  date  of  the 
initial  order  and  the  date  of  shipment.  ^^ 
Ugine  explained  that  price  may  be 
modified  to  reflect  changing  market 
conditions.  Ugine  also  explained  that 
quantities  may  be  modified  when  the 
customer's  needs  change  between  th& 
initial  order  and  shipment,  or  when 
Ugine's  production  exceeds  the  initial 
order  quantity  by  more  than  the  agreed- 
upon  tolerance  euid  the  customer  agrees 
to  accept  the  additional  quantity. '^ 

Home  Market 

For  all  home  market  sales,  Ugine 
reported  the  earlier  of  the  date  of 
invoice  or  date  of  shipment  to  its 
customers  as  the  date  of  sale.  Ugine 
reported  that  it  had  significant  changes 
to  price  and  volume  between  the 
contract  date  and  invoice  date  during 
the  first  half  of  2002. '«  Therefore,  the 
Department  is  using  Ugine's  invoice 
date  as  the  date  of  sale  for  the 
preliminary  results. 

U.S.  Market 

For  all  U.S.  market  sales,  Ugine 
reported  two  sets  of  sale  to  the 
Department:  the  earlier  of  the  date  of 
invoice  or  date  of  shipment  to  its 
customer;  and  order  (contract)  date. 
Ugine  reported  that  there  were  changes 
to  the  price  and  volume  between  the 
contract  date  and  invoice  date  during 
the  first  half  of  2002. »5  At  verification, 
Ugine  revised  upward  the  percentage  of 
changes  to  the  price  and  volume  due  to 
a  programming  error  in  its  analysis.  ^^ 


'2  See  Ugine's  January  29,  2003,  supplemental 
Section  A  questionnaire  response,  at  20. 

'^  Id.  Also,  see  Home  Market  Verification  Report, 
U.S.  Sales  Report  I.  and  U.S.  Sales  Report  II. 

'*ld. 

'8  See  Home  Market  Verification  Report,  at 
Exhibit  28. 


Federal  Register/Vol.  68,  No.  152 /Thursday,  August  7,  2003 /Notices 


47053 


We  preliminarily  find  that  Ugine  had 
significant  changes  to  its  prices  and 
volumes  between  contract  date  and 
invoice  date.  Moreover,  we  note  for 
some  CEP  sales,  Ugine  was  unable  to 
report  an  order  date  because  Hague  did 
not  maintain  this  information  in  its 
normal  course  of  business.  Therefore, 
since  there  were  significant  changes 
between  contract  date  and  invoice  date 
and  the  Department's  preference  is  not 
to  mix  invoice  dates  and  contract  dates 
firom  the  same  market  in  its  analysis,  we 
are  using  the  earlier  of  Ugine's  U.S. 
affiliates'  invoice  date  or  shipment  date 
as  the  date  of  sale  for  the  preliminary 
results. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  SSSS 
products  covered  by  the  "Scope  of  the 
Review"  section  of  this  notice,  supra, 
which  were  produced  and  sold  by  Ugine 
in  the  home  market  diuing  the  POR,  to 
be  foreign  like  products  for  the  purpose 
of  determining  appropriate  product 
comparisons  of  U.S.  sales  of  SSSS 
products.  We  relied  on  nine 
characteristics  to  match  U.S.  sales  of 
subject  merchandise  to  comparison 
sales  of  the  foreign  like  product  (listed 
in  order  of  preference):  (1)  Grade;  (2) 
hot/cold  rolled;  (3)  gauge;  (4)  surface 
finish;  (5)  metallic  coating;  (6)  non- 
metallic  coating;  (7)  width;  (8)  temper; 
and  (9)  edge  trim.  Where  there  were  no 
sales  of  identical  merchandise  in  the 
home  market  to  compare  to  U.S.  sales, 
we  compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  and  reporting 
instructions  listed  in  the  Department's 
questionnaire. 

Constructed  Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  export  price  ("EP")  is  the  price 
at  which  the  subject  merchandise  is  first 
sold  (or  agreed  to  be  sold)  before  the 
date  of  importation  by  the  producer  or 
exporter  of  the  subject  merchandise 
outside  of  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States  or  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States.  In 
accordance  with  section  772(b)  (of  the 
Act,  CEP  is  the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  in  the  United  States 
before  or  after  the  date  of  importation  by 
or  for  the  account  of  the  producer  or 
exporter  of  such  merchandise,  or  by  a 
seller  affiliated  with  the  producer  or 
exporter,  to  a  purchaser  not  affiliated 
with  the  producer  or  exporter. 

For  purposes  of  this  review.  Ugine 
classified  all  of  its  exported  sales  of 
SSSS  as  CEP  sales.  During  the  review 


period  Ugine  made  sales  to  the  United 
States  through  its  two  U.S.  based 
affiliates,  Usinor  Stainless  USA  and 
Hague,  which  then  resold  the 
merchandise  to  unaffiliated  customers. 
According  to  Ugine,  Usinor  Stainless 
USA  serves  as  a  national  "super- 
distributor"  for  Ugine  in  the  U.S. 
market.  Hague  is  an  affiliated  customer 
in  the  United  States  which  further 
manufactured  the  SSSS  before  selling  to 
unaffiliated  customers.  Therefore, 
because  Ugine's  U.S.  sales  were  made 
by  Usinor  Stainless  USA  and  Hague 
after  the  subject  merchandise  was 
imported  into  the  United  States,  it  is 
appropriate  to  classify  these  sales  as 
CEP  sales. 

We  calculated  the  CEP  in  accordance 
with  Section  772(b)  of  the  Act.  We 
based  CEP  on  the  packed  ex-warehouse 
or  delivered  prices  to  luiaffiliated 
purchasers  in  the  United  States.  We  also 
made  deductions  for  the  following 
movement  expenses,  where  appropriate, 
in  accordance  with  772(c)(2)(A)  of  the 
Act:  foreign  inland  freight  fi-om  plant  to 
distribution  warehouse,  international 
freight,  marine  insurance,  U.S.  inland 
freight  from  port  to  warehouse,  U.S. 
inland  freight  from  warehouse/plant  to 
the  unaffiliated  customer,  U.S. 
warehouse  expenses,  other  U.S. 
transportation  expense,  wharfage 
expenses,  and  Customs  duties.  In 
accordance  with  section  772(d)(1)  of  the 
Act,  we  deducted  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses, 
inventory  carrying  costs,  discounts, 
rebates,  credit,  warranty  expenses, 
commissions  and  other  indirect  selling 
expense. 

For  products  that  were  further 
manufactured  after  importation,  we 
adjusted  for  all  costs  of  further 
manufacturing  in  the  United  States  in 
accordance  writh  section  772(d)(2)  of  the 
Act.  We  deducted  the  profit  allocated  to 
expenses  deducted  under  section 
772(d)(1)  and  (d)(2)  in  accordance  with 
sections  772(d)(3)  and  772(f)  of  the  Act. 
In  accordance  with  section  772(f)  of  the 
Act,  we  computed  profit  based  on  total 
revenues  realized  on  sales  in  both  the 
U.S.  and  home  markets,  less  all 
expenses  associated  with  those  sales. 
We  then  allocated  profit  to  expenses 
incurred  with  respect  to  U.S.  economic 
activity  (including  further 
manufacturing  costs),  based  on  the  ratio 
of  total  U.S.  expenses  to  total  expenses 
for  both  the  U.S.  and  home  market.  We 
also  adjusted  the  starting  price  for 
billing  adjustments  and  freight  revenue. 


Normal  Value 

•    After  testing  home  market  viability 
and  whether  home  market  sales  were  at 
below-cost  prices,  we  calculated  NV  as 
noted  in  the  "Price-to-Constructed 
Value  ("CV")  Comparison"  and  "Price- 
to-Price  Comparisons"  sections  of  this 
notice. 

Cost  of  Production  Analysis 

Because  we  disregarded  sales  below 
the  cost  of  production  in  the  most 
recently  completed  segments  of  these 
proceedings  pn-SSSS  from  France,  we 
have  reasonable  grounds  to  believe  or 
suspect  that  sales  by  Ugine  in  its  home 
market  were  made  at  prices  below  the 
cost  of  production  ("COP"),  pursuant  to 
section  773(b)(1)  of  the  Act.  See  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  France,  64  FR 
30820  (Jxme  8,  1999)  {"LTV Final"); 
Notice  of  Final  Results  of  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  from 
France,  67  FR  6493  (February  12,  2002); 
and  Notice  of  Final  Results  of 
Antidumping  Duty  Admiiustrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  France,  67  FR  78773 
(December  26,  2002).  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  conducted  a  COP  analysis  of  home 
market  sales  by  Ugine  as  described 
below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of 
Ugine's  cost  of  materials  and  fabrication 
for  the  foreign  like  product,  plus 
amounts  for  selling,  general  and 
administrative  expenses  ("SG&A"), 
including  interest  expenses,  and 
packing  costs.  We  relied  on  the  COP 
data  submitted  by  Ugine  in  its  original 
and  supplemental  cost  questionnaire 
responses.  Ugine  reported  that  it  had 
purchases  of  scrap  from  an  affiliated 
supplier.  However,  we  find  that  Ugine's 
purchases  of  scrap  do  not  constitute  a 
major  input  because  they  do  not 
represent  a  signfficant  portion  of  the 
cost  of  manufacturing.'^  Section 
773(f)(2)  states  that  the  Department  can 
disregard  transactions  with  affihated 
parties  if  the  amount  representing  that 
input  does  not  fairly  reflect  the  amount 
usually  reflected  in  sales  of 
merchandise  luider  consideration  in  the 


"  See  Memorandum  from  Cheryl  Werner  through 
lames  C.  Doyle,  Program  Manager,  to  the  File: 
Analysis  for  Ugine  S.A.  for  the  Preliminary  Results 
of  the  3rd  Administrative  Review  on  Stainless  Steel 
Sheet  and  Strip  Coils  from  France  for  the  period 
July  1,  2001  through  June  30,  2002,  dated  Jul;  31. 
2003.  at  4.   . 
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market  undef  consideration.  Therefore, 
according  to  Section  773(f)(2)  we 
compared  th<  transfer  price  to  the 
market  price  [or  the  four  types  of  scrap 
purchased  fr<  im  an  affiliated  party  and 
found  that  fo  ■  three  types  of  scrap  the 
transfer  price  was  more  than  the  market 
price.  For  om  t  type  of  scrap  the  market 
price  was  slij  htly  more  than  the  transfer 
price.  The  pu  rchase  of  this  type  of  scrap 
was  insignifli  :ant  compared  to  the 
purchases  of  Jie  other  three  types  of 
scrap.  Any  a(  justment  under  773(f)(2) 
will  have  an  immaterial  affect  on  the 
reported  costj  Therefore,  for  the 
preliminary  r  esults  the  Department  has 
not  made  an\  adjustment  to  the  reported 
costs  for  pure  base  of  scrap  from  an 
affiliate. 

B.  Test  ofHoi  tie  Market  Prices 

We  compaied  the  weighted-average 
COP  for  Ugin  ?  to  home  market  sales  of 
the  foreign  lil  ;e  product,  as  required 
under  sectior  773(b)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP.  In 
determining  i  i^hether  to  disregard  home 
market  sales  i  aade  at  prices  below  the 
COP,  we  exai  lined  whether  such  sales 
were  made  (1   Within  an  extended 
period  of  tim(  in  substantial  quantities, 
and  (2)  at  pri(  es  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  timf  in  the  normal  course  of 
trade,  in  accordance  with  section 
773(b)(1)(A)  a  nd  (B)  of  the  Act.  On  a 
product-speci  fie  basis,  we  compared  the 
COP  to  home  market  prices,  less  any 
applicable  billing  adjustments, 
movements,  r  lovement  charges, 
discounts,  an  1  direct  and  indirect 
selling  expen;  le. 

C.  Results  of  I  he  COP  Test 


Pursuant  tc 


Ugine's  sales 


section  773(b)(2)(C)  of  the 


Act,  where  lei  is  than  20  percent  of 


3f  a  given  product  were  at 


prices  less  thj  m  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  becai  se  we  determined  that  the 
below-cost  sa  es  were  not  made  in 
"substantial  c  uantities."  Where  20 
percent  or  mc  re  of  Ugine's  sales  of  a 
given  produc  during  the  POR  were  at 
prices  less  thiin  the  COP,  we  determined 
that  such  sales  have  been  made  in 
"substantial  quantities"  within  an 
extended  perfod  of  time,  in  accordance 
with  section  i73Cb)(2)(B)  of  Lhe  Act.  In 
such  cases,  because  we  use  POR  average 
costs,  we  alscj  determined  that  such 
sales  were  not  made  at  prices  which 
would  permilj  recovery  of  all  costs 
within  a  reasonable  period  of  time,  in 
accordance  w  ith  section  773(b)(2)(D)  of 
the  Act.  Then  iore,  we  disregarded  the 
below-cost  sa  es. 


D.  Calculation  of  Constructed  Value 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  CV  based  on 
the  sum  of  Ugine's  cost  of  materials, 
fabrication,  SG&A  (including  interest 
expenses),  U.S.  pacidng  costs,  and 
profit.  In  accordance  with  section 
773(e)(2)(A)  of  the  Act,  we  based  SG&A 
and  profit  on  the  amounts  incurred  and 
realized  by  Ugine  in  connection  with 
the  production  and  sale  of  the  foreign 
like  product  in  the  ordinary  course  of 
trade,  for  consumption  in  the  foreign 
country.  For  selling  expenses,  we  used 
the  actual  weighted-average  home 
market  direct  and  indirect  selling 
expenses. 

Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  based  NV  on  CV  if  we 
were  unable  to  find  a  home  market 
match  of  identical  or  similar 
merchandise.  Where  appropriate,  we 
made  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Act.  We 
deducted  from  CV  the  weighted-average 
home  market  direct  selling  expenses. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  prices  to 
home  market  customers  or  prices  to 
affiliated  customers  that  were 
determined  to  be  at  arm's  length.  Where 
appropriate,  we  deducted  discounts, 
rebates,  credit  expenses,  warranty 
expenses,  inland  freight,  inland 
insuremce,  and  warehousing  expense. 
We  also  adjusted  the  starting  price  for 
billing  adjustments,  freight  revenue,  and 
direct  selling  expenses.  We  also  made 
adjustments,  where  applicable,  for  home 
market  indirect  selling  expenses  to 
offset  U.S.  commissions  in  CEP 
comparisons. 

We  made  adjustments,  where 
appropriate,  for  physical  differences  in 
the  merchandise  in  accordance  with 
section  773(a)(6)(C)(ii)  of  the  Act. 
Additionally,  in  accordance  with 
sections  773(a)(6)(A)  and  (B),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  In 
accordance  with  the  Department's 
practice,  where  all  contemporaneous 
matches  to  a  U.S.  sale  observation 
resulted  in  difference-in-merchandise 
adjustments  exceeding  20  percent  of  the 
cost  of  manufacturing  ("COM")  of  the 
U.S.  product,  we  based  NV  on  CV. 

For  reasons  discussed  in  the  "Level  of 
Trade"  section  below,  we  allowed  a  CEP 
offset  for  comparisons  made  at  different 
levels  of  trade.  To  calculate  the  CEP 
offset,  we  deducted  the  home  market 
indirect  selling  expenses  from  NV  for 


home  market  sales  that  were  compared 
to  U.S.  CEP  sales.  We  limited  the  home 
market  indirect  selling  expense 
deduction  by  the  amount  of  the  indirect 
selling  expenses  deducted  in  calculating 
the  CEP  as  required  under  section 
772(d)(1)(D)  of  the  Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  CEP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market,  or  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive  SG&A 
expenses  and  profit.  For  CEP,  it  is  the 
level  of  the  constructed  sale  firom  the 
exporter  to  the  importer. 

To  determine  wnether  NV  sales  are  at 
a  different  LOT  than  CEP,  we  examine 
stages  in  the  marketing  process  and 
selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  imaffiliated  customer.  If  the 
comparison  market  sales  are  at  a 
different  LOT,  and  the  difference  affects 
price  comparability  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison  market  sales  at  the  LOT 
of  the  export  transaction,  we  make  a 
LOT  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
fi-om  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  levels  between 
NV  and  CEP  affects  price  comparability, 
we  adjust  NV  under  section  773(a)(7)(B) 
of  the  Act  (the  CEP  offset  provision). 
See,  e.g.,  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Cut-to-Length  Carbon  Steel  Plate 
from  South  Africa,  62  FR  61731,  61732 
(November  19, 1997). 

In  reviewing  the  selling  functions 
reported  by  the  respondent,  we 
examined  all  types  of  selling  functions 
and  activities  reported  in  the 
respondent's  questionnaire  responses  on 
LOT  and  during  verification.  In 
analyzing  whether  separate  LOTs 
existed  in  this  review,  we  found  that  no 
single  selling  function  was  sufficient  to 
warrant  a  separate  LOT  in  the  home 
market.  See  Antidumping  Duties; 
Countervailing  Duties,  Final  Rule,  62  FR 
27296,  27371  (May  19, 1997).  Based  on 
a  comparison  of  all  selling  functions 
performed  for  sales  through  affiliated 
parties  to  all  selling  functions 
performed  for  imaffiliated  customers, 
we  have  preUminarily  determined  that 
Ugine  sold  merchandise  at  one  LOT  in 
the  home  market  during  the  POR.  The 
LOT  involved  sales  made  through  three 
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channels:  sales  by  Ugine  directly  to 
unaffiliated  service  centers  or  end  users 
(Chaimel  1);  sales  made  by  Ugine  with 
the  assistance  of  Ugine  France  Service 
in  its  capacity  as  sales  agent  (Channel 
2);  and  sales  made  by  lUP  to  unaffiliated 
end  users  and  service  centers  (Channel 
3).  From  our  emalysis  of  the  marketing 
process  for  these  sales,  we  have 
determined  that  there  are  not  significant 
distinctions  in  selling  activities  between 
Ugine's  sales  to  its  unaffiliated 
customers  in  Channels  1  and  2  and 
lUP's  direct  sales  to  its  unaffiliated 
customers  through  Channel  3.  See 
Memorandum  from  Eugene  Degnan, 
Case  Analyst  to  the  File  through  James 
C.  Doyle,  Program  Manager,  Third 
Antidumping  Duty  Administrative 
Review  of  Stainless  Steel  Sheet  and 
Strip  in  Coils  from  France:  Level  of 
Trade  Analysis,  dated  July  31,  2003 
("LOT  Memorandum"),  on  file  in  Import 
Administration's  Central  Records  Unit, 
Room  B-099,  U.S.  Department  of 
Commerce,  14th  &  Constitution  Avenue. 
NW.,  Washington,  DC.  Therefore,  we 
preliminarily  concluded  that  one  LOT 
existed  in  the  home  market  during  the 
POR. 

In  order  to  determine  the  LOTs  of  the  " 
U.S.  market,  we  received  the  selling 
activities  associated  with  each  reported 
channel  of  distribution.  Ugine  only 
reported  CEP  sales  in  the  U.S.  market. 
Because  all  of  Ugine's  CEP  sales  in  the 
U.S.  market  Were  made  through  Usinor 
Stainless  USA  and  Hague,  we  found  that 
there  was  one  LOT  in  the  U.S.  market. 
For  these  CEP  sales,  we  determined  that 
fewer  and  different  selling  functions 
were  performed  for  CEP  sales  to  Usinor 
Stainless  USA  than  for  sales  at  the  home 
market  LOT.  In  addition,  we  found  that 
sales  at  the  home  market  LOT  were  at 
a  more  advanced  stage  of  distribution 
compared  to  the  CEP  sales.  See  LOT 
Memorandum  at  11. 

We  examined  whether  a  LOT 
adjustment  was  appropriate.  The 
Department  makes  this  adjustment 
when  it  is  demonstrated  that  a 
difference  in  LOTs  affects  price 
comparability.  However,  where  the 
available  data  do  not  provide  an 
appropriate  basis  upon  which  to 
determine  a  LOT  adjustment,  and  where 
the  NV  is  established  at  a  LOT  that  is 
at  a  more  advanced  stage  of  distribution 
than  the  LOT  of  the  CEP  transactions, 
we  adjust  NV  imder  section  773(a)(7)(B) 
of  the  Act  (the  CEP  offset  provision).  We 
were  unable  to  quantify  the  LOT 
adjustment  in  accordance  with  section 
773(a)(7)(A)  of  the  Act,  as  we  found  that 
the  LOT  in  the  home  market  did  not 
match  the  LOT  of  the  CEP  transactions. 
Because  of  this,  we  did  not  calculate  a 
LOT  adjustment.  Instead,  a  CEP  offset 


was  applied  to  the  NV-CEP 
comparisons.  See  LOT  Memo  at  11.  In 
the  two  most  recent  administrative 
reviews  of  this  order,  where  similar  fact 
patterns  existed,  we  also  granted  a  CEP 
offset.  See  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  from  France,  67  FR  6493 
(February  12,  2002)  and  accompanying 
Issues  and  Decision  Memorandum,  at 
Comment  8;  and  see  Preliminary  Results 
of  Antidumping  Administrative  Review: 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  France,  67  FR  51210  (August  7. 
2002). 

Facts  Available 

We  preliminary  determine  that  the 
use  of  facts  available  is  appropriate  for 
one  element  of  Ugine's  dumping  margin 
calculation.  Section  776(a)(2)  of  the  Act 
provides  that  if  an  interested  party:  (A) 
Withholds  information  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  such  information  in  a  timely 
manner  or  in  the  form  or  manner 
requested,  subject  to  subsections 
782(c)(1)  and  (e)  of  the  Act;  (C) 
significantly  impedes  a  determination 
imder  the  antidumping  statute;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  subsection 
782(d)  of  the  Act,  use  facts  otherwise 
available  in  reaching  the  applicable 
determination. 

In  this  case,  consistent  with  sections 
776(a)(2)(A),  and  (B)  and  (C)  of  the  Act, 
we  preliminary  find  that  use  of  facts 
available  is  warranted  for  home  market 
sales  made  to  an  affiliated  reseller  who 
failed  the  arm's  length  test.  On 
December  20,  2002.  the  Department  sent 
Ugine  a  supplemental  questionnaire 
requesting  the  downstream  sales  for  all 
known  affiliated  customers  and  resellers 
who  purchased  the  subject  merchandise 
in  the  home  market  during  the  POR.  On 
January  28.  2003,  Ugine  submitted  a 
letter  arguing  that  if  the  Department 
applies  one  of  the  criteria  outlined  in 
the  letter,  resales  by  affiliated  customers 
need  not  be  reported.  One  of  these 
criteria  specifically  stated  that  if  the 
customers  passed  the  arm's  length  test, 
then  there  was  no  need  to  report  those 
customers'  downstream  sales.  On 
January  29,  2003,  Ugine  submitted  its 
Sections  A-C  supplemental 
questionnaire  response,  but  did  not 
include  downstream  sales  for  any 
affiliated  customers.  On  April  23,  2003, 
the  Department  requested  downstream 
sales  for  a  smaller  number  of  affiliated 
resellers,  which  included  the  affiliated 
customer  who  failed  the  arm's  length 
test.  To  date,  Ugine  has  not  provided  the 
downstream  sales  for  any  customer, 


including  that  affiliated  customer. 
Therefore,  consistent  with  section 
776(a)(2)(A)  and  (C)  of  the  Act,  Ugine 
withheld  information  that  had  been 
requested  by  the  Department,  failed  to 
provide  such  information  in  a  timely 
manner,  and  significantly  impeded  the 
determination  under  the  antidumping 
statute,  justifying  the  use  facts  otherwise 
available  in  reaching  the  applicable 
determination.  In  addition,  section 
776(b)  of  the  Act  provides  that,  if  the 
Department  finds  that  an  interested 
party  "has  failed  to  cooperate  to  the  best 
of  its  ability  to  comply  with  a  request 
for  information,"  the  Department  may 
use  information  that  is  adverse  to  the 
interests  of  that  party  as  facts  otherwise 
available.  Ugine  has  failed  to  provide 
the  downstream  sales  made  by  affiliated 
resellers  as  requested  in  the 
Department's  December  20,  2002,  and 
April  23,  2003,  letters  to  Ugine. 
However,  in  this  case,  the  volume  of 
sales  from  Ugine  to  its  affiliated 
customer  which  failed  the  arm's  length 
test  is  minimal.  Therefore,  we  find 
adverse  facts  available  is  not  warranted 
for  these  sales  and  will  use  facts 
available. 

In  selecting  from  facts  otherwise 
available,  for  these  preliminary  results, 
for  those  sales  to  the  affiliated  reseller 
that  failed  the  arm's  length  test,  for 
which  Ugine  did  not  provide 
downstream  sales,  the  Department  used 
the  gross  unit  price  of  the  most  similar 
model  purchased  by  an  unaffiliated 
customer.  The  Department  applied 
similar  facts  available  in  a  recent 
investigation  as  well  as  the  second 
administrative  review  of  this  case.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Cold-Rolled  Carbon  Steel  Flat  Products 
from  France,  67  FR  31204  (May  9, 
2002);  and  see  Preliminary  Results  of 
Antidumping  Administrative  Review: 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  France,  67  FR  51210  (August  7, 
2002). 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
in  accordance  with  section  773A  of  the 
Act,  based  on  the  official  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank 
of  New  York.  Section  773A(a)  of  the  Act 
directs  the  Department  to  use  the  daily 
exchange  rate  in  effect  on  the  date  of 
sale  in  order  to  convert  foreign 
currencies  into  U.S.  dollars,  unless  the 
daily  rate  involves  a  "fluctuation."  In 
accordance  with  the  Department's 
practice,  we  have  determined  as  a 
general  matter  that  a  fluctuation  exists 
when  the  daily  exchange  rate  differs 
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from  a  benchma  :k 
e.g.,  Certain  Stamless 
from  France:  Preliminary 
Antidumping 
Review,  61  FR 
1996),  and  Polici' 
Currency  Conversions 
(March  6, 1996) 
dehned  as  the 
the  past  40  busi 
determine  a  flue  [uation 
substitute  the  be  nchmark 
rate.  In  this  case 
fluctuation 


by  2.25  percent.  See, 
Steel  Wire  Rods 
Results  of 
A  dministrative 
5,  8918  (March  6, 
Bunetin96-1: 
61  FR  9434 
The  benchmark  is 
lling  average  of  rates  for 
^ess  days.  When  we 
exists,  we 
for  the  daily 
there  was  no  ciurency 


Di\ty 
8'H 


Preliminary  Re^ilts  of  Review 

As  a  result  of 
preliminarily  find 
weighted-averag  3 
exists: 


ibis  review,  we 
that  the  following 
dumping  margin 


Ste  el 


Stainless 

Coils 


Sheet  and  Strip  in 
=ROM  France 


Producer/Manufac  [ur^r/Exporter 


I  Weighted- 
Average 
Margin 


Ugjne  S.A. 


3.52 


Pursuant  to  15 
Department  will 
the  proceeding 
publication  of 
calculations 
party  may  request 
days  of  publi 
requested,  will 
date  of  publicat 
day  thereafter, 
submit  case  brie 

la^er 


thi 


le: 
ian, 


dale 


comments  no 
date  of  publi 
rebuttals  to 
to  issues  raised 
comments,  may 
days  after  the 
Parties  who  sub 
requested  to  su 
(1)  A  statement 
summary  of  the 
of  authorities 
requests  that  pai  t: 
comments  provi  ii 
an  additional 
of  any  such 
diskette.  The 
the  final  results 
review,  which 
its  analysis  of  i 
written  comments 
within  120  days 
this  notice. 


CFR  351.224,  the 
disclose  to  any  party  to 
vithin  ten  days  of 
s  notice,  the 
per^rmed.  Any  interested 
a  hearing  within  30 
icat|on.  Any  hearing,  if 

held  37  days  after  the 
,  or  the  first  working 
Interested  parties  may 
s  and/ or  written 
than  30  days  after  the 
icatibn.  Rebuttal  briefs  and 
written  comments,  limited 
such  briefs  or 
>e  filed  no  later  than  35 

of  publication, 
^it  arguments  are 
it  with  the  argument: 
the  issue,  (2)  a  brief 
ugument  and  (3)  a  table 
Fijrther,  the  Department 
ies  submitting  written 
e  the  Department  with 
of  the  public  version 
cominents  on  a  computer 
De  jartment  will  publish 
)f  this  administrative 
include  the  results  of 
issues  raised  in  any  such 
or  at  a  hearing, 
after  the  publication  of 


CO  )y 


Assessment 


Upon  issuance 
review,  the 
and  Customs 
duties  on  all 


of  the  final  results  of 
Department  shall  determine, 
assess,  antidumping 
apdropriate  entries.  The 


Department  will  issue  appraisement 
instructions  directly  to  Customs  within 
fifteen  days  of  publicationof  the  final 
resiilts  of  review.  The  final  results  of 
this  review  shall  be  the  basis  for  the 
assessment  of  antidumping  duties  on 
entries  of  merchandise  covered  by  the 
results  and  for  futiue  deposits  of 
estimated  duties.  For  duty  assessment 
purposes,  we  calculated  an  importer- 
specific  assessment  rate  by  dividing  the 
total  dumping  margins  calciUated  for 
the  U.S.  sales  to  the  importer  by  the 
total  entered  value  of  these  sales.  If  the 
preliminary  results  are  adopted  in  the 
final  results  of  review,  this  rate  will  be 
used  for  the  assessment  of  antidumping 
duties  on  all  entries  of  the  subject 
merchandise  by  that  importer  diuing  the 
POR. 

Cash  Deposits 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  of  the  final  results 
of  this  administrative  review,  as 
provided  in  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rate  for  Ugine  will 
be  that  established  in  the  final  results  of 
this  review;  (2)  for  previously  reviewed 
or  investigated  companies  not  covered 
in  this  review,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less  than  fair  value  ("LTFV") 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  in  the  most  recent  period  for 
the  manufactiuer  of  the  merchandise; 
and  (4)  if  neither  the  exporter  nor  the 
manufactiu^r  is  a  firm  covered  in  this  or 
any  previous  review  conducted  by  the 
Department,  the  cash  deposit  rate  v\dll 
continue  to  be  the  "all  others"  rate 
established  in  the  LTFV  investigation, 
which  was  9.38  percent.  See 
Antidumping  Duty  Order  at  40565. 

If  we  determine  in  the  final  results 
that  Ugine  &  ALZ  France  is  the 
successor  to  Ugine  for  purposes  of 
applying  the  antidumping  duty  law, 
Ugine  will  no  longer  have  its  own 
company-specific  cash  deposit  rate. 

Notification  to  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  regulation  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  diuing  this  review 
period.  Failure  to  comply  with  this 


requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
is  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  July  31,2003. 
Joseph  A.  Spetrini, 

Acting  Assistance  Secretary  for  Grant 
Aldonas,  Import  Administration. 
[FR  Doc.  03-20182  Filed  8-6-03;  8:45  am) 
BILUNG  CODE  3S10-OS-M 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Proposed  Information  Collection; 
Comment  Request;  Survey  of  Minority 
Commercial  Broadcast  Owners 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Pub.  L.  104-13  (44  U.S.C.  3506 
(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  6,  2003. 
ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer,     , 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  or  via  the 
Internet  at  dHynek@doc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  should  be  directed  to 
Maureen  Lewis,  Director,  Minority 
Telecommunications  Development 
Program,  NTIA,  Department  of 
Conunerce,  Room  4720, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230,  (202)  482-1892  or  by  e-mail 
at  mIewis@ntia.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Abstract . 

The  Minority  Telecommunications 
Development  Program  (MTDP),  National 
Telecommunications  and  Information 
Administration  has  developed  a  survey 
instrument  for  its  periodic  minority 
conunercial  broadcast  ownership  report. 
The  survey  will  be  the  principal  method 
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of  systematically  gathering  information 
about  the  experiences  of  minority 
entrepreneurs  entering  the  broadcast 
industry  and/or  expanding  their 
operations. 

n.  Method  of  Collection 

MTDP  will  conduct  thirty-minute 
telephone  surveys  of  station  owners  or 
senior  management.  MTDP  will  also 
make  the  surveys  available  to 
respondents  on  the  NTIA  website,  so 
that  station  owners  or  managers  may 
complete  and  submit  the  requested 
information  electronically. 

m.  Data 

OMB  Number:  0660-001 7. 

Form  Numbers:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Armual  Burden 
Hours:  250. 

Estimated  Total  Annual  Cost  to  the 
Public:  $0. 

IV.  Request  for  Comments 

The  Department  of  Commerce  invites 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and  will 
be  included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  1,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

(FR  Doc.  03-20088  Filed  8-6-03;  8:45  am) 

BIL'JNG  CODE  3S10-60-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Notice  Concerning  Request  for  Public 
Input  on  2004  State  Commission — 
Administrative  and  AmeriCorps 
Program  Guidance 

AGENCY:  Corporation  for  National  and 
Community  Service. 

ACTION:  Notice  concerning  request  for 
public  input  on  2004  State  Commission 
Administrative  and  AmeriCorps 
Program  Guidance. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  is  requesting  input  from 
the  public  concerning  the  2004 
AmeriCorps  grants  program  and  state 
commission  administrative  guidance 
that  will  be  issued  beginning  in 
September,  2003.  This  guidance  will 
describe  the  policies,  procedures,  and 
timelines  that  govern  the  allocation  of 
resovuces  in  fiscal  year  2004,  and  covers 
organizations  that  may  apply  for 
AmeriCorps  grants  under  the  National 
and  Community  Service  Act  of  1990.  By 
inviting  input,  we  hope  to  encourage 
greater  involvement  by  the  national  and 
community  service  field,  members  of 
the  public,  and  other  stakeholders.  The 
Corporation  invites  input  on  any  topic 
covered  by  this  guidance,  including 
application  requirements;  preferences 
for  funding;  sustainability;  the  grants 
timeline;  and  accoimtability  measures. 
Once  final,  the  guidance  and  related 
application  materials  will  be  posted  on 
the  Corporation's  website  at 
www.nationalservice.org.  Organizations 
considering  applying  for  grants  and 
other  Federal  assistance  provided  by  the 
Corporation  should  check  our  website 
periodically  for  information  relating  to 
the  application  and  selection  processes. 

DATES:  To  ensure  that  yoiu  comments 
are  considered,  please  provide  them  to 
the  Corporation  by  no  later  than  5  p.m.. 
Eastern  Daylight  Time,  on  August  22, 
2003. 

ADDRESSES:  Please  submit  wTitten 
comments  to  the  Corporation  at  the 
following  address:  (a)  Via  e-mail  to 
2004Guidance@cns.gov,  (b)  via  fax  to 
David  Reingold  at  202-565-2785;  or  (c) 
via  letter,  to:  Corporation  for  National 
and  Community  Service,  Attn:  David 
Reingold,  1201  New  York  Avenue  NW., 
Washington,  DC  20525.  Due  to 
continued  delays  in  the  Corporation's 
receipt  of  mail,  individuals  are  strongly 
encouraged  to  respond  via  e-mail  or  fax. 
This  notice  may  be  requested  in  an 
alternative  format  for  the  visually 
impaired. 


FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  either 
David  Reingold  at  202-606-5000x139 
[dreingold@cns.gov)  or  Nancy  TeJbot  at 
202-606-5000x470  {ntalbot@cns.gov).  - 
Our  TDD  niunber  is  202-565-2799. 
SUPPLEMENTARY  INFORMATION:  In 
addition  to  this  opportunity  for  written 
comments,  the  Corporation  will  hold  a 
series  of  conference  calls  to  receive 
input  from  the  public  on  the  following 
dates: 

Conference  Calls  for  State 
Commissions: 

Call  Date:  Aug.  1 1 ,  2003. 

Call  Time:  3  p.m.  Eastern  Daylight 
Time. 

Duration:  1  hr  30  min. 

Leader:  Ms.  Rosie  Mauk. 

USA  Toll  Free  Number:  888-220- 
3084. 

Passcode:  State  Commission. 

For  security  reasons,  the  passcode  and 
the  leader's  name  will  be  required  to 
join  your  call. 

Call  Date:  Aug-1 2-2003. 

Call  Time:  1:30  p.m.  Eastern  Daylight 
Time. 

Duration:  1  hr  30  min. 

Leader:  Ms.  Rosie  Mauk. 

USA  Toll  Free  Number:  888-455- 
0040. 

Passcode:  State  Commission. 

For  security  reasons,  the  passcode  and 
the  leader's  name  will  be  required  to 
join  yoiu-  call. 

Conference  Call  for  Education  Awards 
Programs: 

Cai/ Date:  Aug-1 3-2003. 

Call  Time:  1  p.m.  Eastern  Daylight 
Time. 

Duration:  1  hr  30  min. 

Leader:  Ms.  Rosie  Mauk. 

USA  Toll  Free  Number:  888-566- 
5776. 

Passcode:  ED  Awards. 

For  security  reasons,  the  passcode  and 
the  leader's  name  will  be  required  to 
join  your  call. 

Conference  Call  for  ' 

AmeriCorps  *  National: 

Cd/y  Z?ate;  Aug-1 3-2003. 

Call  Time:  3  p.m.  Eastern  Daylight 
Time. 

Duration:  1  hr  30  min. 

Leader:  Ms.  Rosie  Mauk. 

USA  Toll  Free  Number:  888-220- 
3083. 

Passcode:  National  Direct. 

For  security  reasons,  the  passcode  and 
the  leader's  name  will  be  required  to 
join  your  call. 

Please  note  that  this  Notice  does  not 
request  conunents  on  individual 
application  forms  used  under  the 
various  programs  of  the  Corporation. 
The  Corporation  periodically  publishes 
separate  requests  for  comments 
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concerning  sucl 
way  of  example 
Corporation's 
for  2003  at  httpi[/\ 


application  forms.  By 
please  refer  to  the 
A  iplication  Guidelines 
/www.americorps.org/ 
resources/ guid^ines2003.h  tmi. 

Dated:  August  i  2003. 
David  Reingold, 
Director  ofResear  :h 
[FR  Doc.  03-2014 
BILUNG  COOE  6050-4  M> 


and  Policy  Development. 
Filed  8-6-03;  8:45  am] 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Oal(  Ridge 
Reservation      ! 


agency:  Depart! 
action:  Notice 


lent  of  Energy. 
'  open  meeting. 


SUMMARY:  This  Notice  announces  a 
meeting  of  the  uivironmental 
Management  Sifle-Specific  Advisory 
Board  (EM  SSA:  J).  Oak  Ridge.  The 
Federal  Advisoi  y  Committee  Act  (Pub. 
L.  92-463,  86  St  it.  770)  requires  that 

these  meeting  be 
annoiuiced  in  tl:  e  Federal  Register. 

DATES:  Wednesf  ay,  September  10,  2003; 
6  p.m. 

ADDRESSES:  DOS  Information  Center, 
urnpike.  Oak  Ridge, 


475  Oak  Ridge 
TN. 


FOR  FURTHER 
Halsey,  Federal 
Department  of 
Operations  Officle 
90.  Oak  Ridge, 
576-^025:  Fax 
balseypi@oro 
SUPPLEMENTARY 

Purpose  of  thi 
the  Board  is  to 
to  DOE  and  its 
environmental 
management 

Tentative  Agekid 


INFORMATION  i 


CONTACT:  Pat 
Coordinator, 
E  [lergy.  Oak  Ridge 

P.O.  Box  2001,  EM- 
37831.  Phone  (865) 
(^65)  576-5333  or  e-mail: 
gov. 

INFORMATION: 

Board:  The  purpose  of 
liake  recommendations 

igulators  in  the  areas  of 
i^st oration,  waste 
related  activities. 


TN 


.dee 


ard 


:T(n 
p(rt 


in' 


•  The  meeting 
overview  of  the 
Agreement  as  it 
monitoring  progralns 
of  the  DOE  Oversight 
Tennessee  Depart 
Conservation  and 
member,  will  pro\iide 
*  •  After  offering  background 
two  other  aspects 
Agreement — management 
Facility  Agreemer  I 
the  Tennessee  Em 
Agency — Mr.  Ow^ey 
Oversight  and 
particular,  he  will 
the  state  as  they 


Public  Particibat. 
open  to  the  pub 
mav  be  filed  with 


I  resentation  will  feature  an 
nessee  Oversight 
ains  to  ongoing 
John  Owsley,  Director 
Division  of  the 
ent  of  Environment  and 
DRSSAB  ex  officio 
the  information. 

information  on 
)f  the  Tennessee  Oversight 
of  the  Federal 
grant  and  operation  with 
rgency  Management 
will  focus  on  the 
itoring  Program.  In 
discuss  recent  Hndings  by 
to  ambient  monitoring. 


n  late  I 


ion:  The  meeting  is 
ic.  Written  statements 
the  Committee  either 


before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  Halsey  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 
copying  at  the  Department  of  Energy's 
Information  Center  at  475  Oak  Ridge 
Turnpike.  Oak  Ridge,  TN  between  8 
a.m.  and  5  p.m.  Monday  through  Friday, 
or  by  writing  to  Pat  Halsey,  Department 
of  Energy  Oak  Ridge  Operations  Office, 
P.O.  Box  2001,  EM-90,  Oak  Ridge,  TN 
37831,  or  by  calHng  her  at  (865)  576- 
4025. 

Issued  at  Washington,  DC.  on  August  4, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advison'  Committee  Management 
Officer. 

[FR  Doc.  0.3-20165  Filed  8-&t03;  8:45  am) 

BILUNG  CODE  64S0-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OAR-2003-0176,  FRL-7541-8] 

Agency  Information  Collection 
Activities:  Continuing  Collection; 
Comment  Request;  Registration  of 
Fuels  and  Fuel  Additives,  EPA  ICR 
Number  309.11,  0MB  Control  Number 
2060-0150 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  conipliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  EPA  is  planning  to  submit  a 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  This  is 
a  request  to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  January  31,  2004.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  6,  2003. 


ADDRESSES:  Submit  your  comments, 
referencing  docket  ID  number  OAR- 
2003-0176.  to  EPA  online  using 
EDOCKET  (our  preferred  method),  by 
email  to  a-and-r-docket@epa.gov,  or  by 
mail  to:  EPA  Docket  Center, 
Environmental  Protection  Agency, 
Office  of  Air  and  Radiation  Docket,  Mail 
Code  6102T,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  W.  Caldwell,  Office  of 
Transportation  and  Air  Quality,  Mail 
Code  6406J,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  564-9303;  fax  number: 
(202)  565-2085;  email  address:    , 
caldwell.iim@epa.gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OAR-2003- 
0176,  which  is  available  for  public 
viewing  at  the  Office  of  Air  and 
Radiation  Docket  in  the  EPA  Docket 
Center  (EPA/DC).  EPA  West,  Room 
B102,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Air  and  Radiation  Docket  is  (202)  566- 
1742.  An  electronic  version  of  the 
public  docket  is  available  through  EPA 
Dockets  (EDOCKET)  at  http:// 
www.epa.gov/edocket.  Use  EDOCKET  to 
obtain  a  copy  of  the  draft  collection  of 
information,  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  EPA's  policy  is  that 
public  comments,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material, 
confidential  business  information  (CBI), 
or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket, 
/ilthough  identified  as  an  item  in  the 
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official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http:/ /www. epa.gov. / 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  those  who  (1) 
manufacture  or  import  gasoline  or  diesel 
fuel  for  use  in  motor  vehicles,  or  (2) 
manufactm-e  or  import  an  additive  for 
gasoline  or  diesel  fuel  for  use  in  motor 
vehicles. 

Title:  Registration  of  Fuels  and  Fuel 
Additives:  Requirements  for 
Manufactiuers  (40  CFR  part  79) 

Abstract:  In  accordance  with  the 
regulations  at  40  CFR  part  79,  subparts 
A,  B,  C,  and  D,  Registration  of  Fuels  and 
Fuel  Additives,  manufacturers 
(including  importers)  of  gasoline  or 
diesel  fuel  for  use  in  motor  vehicles, 
and  manufactiirers  (including 
importers)  of  additives  for  such  gasoline 
or  diesel  fuel,  are  required  to  have  these 
products  registered  by  the  EPA  prior  to 
their  introduction  into  commerce. 
Registration  involves  providing  a 
chemical  description  of  the  fuel  or 
additive,  certain  technical  and 
marketing  information,  and  any  health- 
effects  information  in  possession  of  the 
manufactiu'er.  The  development  of 
heath-effects  data,  as  required  by  40 
CFR  part  79,  subpart  F,  is  covered  by  a 
separate  information  collection. 
Manufacturers  are  also  required  to 
submit  periodic  reports  (annually  for 
additives,  quarterly  and  annually  for 
fuels)  on  production  volume  and  related 
information.  The  information  is  used  to 
identify  products  whose  evaporative  or 
combustion  emissions  may  pose  an 
uiueasonable  risk  to  public  health,  thus 
meriting  further  investigation  and 
potential  regulation.  The  information  is 
also  used  to  ensm-e  that  gasoline 
additives  comply  with  EPA 
requirements  for  protecting  catalytic 
converters  and  other  automotive 
emission  controls.  The  data  have  been 
used  to  construct  a  comprehensive  data 
base  on  fuel  and  additive  composition. 
The  Mine  Safety  and  Health 
Administration  of  the  Department  of 
Labor  restricts  the  use  of  diesel 
additives  in  underground  coal  mines  to 
those  registered  by  EPA.  Most  of  the 
information  is  confidential.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  unless  it 
displays  a  ciurently  valid  OMB  control 
number.  The  OMB  control  numbers  for 


EPA's  regulations  in  40  CFR  are  listed 
in  40  CFR  part  9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
fimctions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  There  are 
approximately  160  fuel  manufactiuers, 
660  additive  manufacturers,  350 
registered  fuels,  and  5,800  registered 
additives.  For  each  additive  that  is  not 
a  relable  of  a  registered  additive,  about 
4,000  additives,  an  annual  report  is 
required,  at  an  estimated  biu-den  of  one 
hoiu-  and  cost  of  $66  each.  For  each  fuel, 
quarterly  and  annual  reports  are 
required,  at  an  estimated  biu-den  of 
three  hours  and  $198  each.  EPA 
estimates  that  there  will  be  500  new 
additives  registered  each  year,  with  a 
reporting  burden  of  eight  hours  and 
*  $528  each.  EPA  estimates  that  there  will 
be  200  additive  update  letters  each  year, 
with  a  burden  of  one  hoiu  and  $66  each. 
EPA  estimates  that  there  will  be  70  new 
gasolines  and  diesel  fuels  registered 
each  year,  with  a  burden  of  eight  hours 
and  $528  each.  EPA  estimates  that  there 
will  be  500  fuel  update  letters  each  year, 
vtdth  a  burden  of  one  hour  and  $66  each. 
There  are  no  capital  and  start-up  costs. 
There  are  no  operation  and  maintenance 
costs  beyond  copying  and  postage.  The 
total  annual  estimated  biu'den  for 
industry  is  14,810  hoiu-s  and  $1  million. 
Biu'den  means  the  total  time,  effort,  or 
financial  resoiuces  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 


requirements;  train  persormel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  soiut:es; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  July  31.  2003. 
Deborah  K.  Wood, 

Acting  Director.  Transportation  and  Regional 

Programs  Division. 

[FR  Doc.  03-20164  Filed  8-6-03;  8:45  am) 

BILUNG  COOE  656O-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IFRL-7541-31 

Adequacy  Status  of  the  Louisville, 
Kentucky  Submitted  1-Hour  Ozone 
Maintenance  Plan  for  Transportation 
Conformity  Purposes 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

SUMMARY:  hi  this  notice,  EPA  is 
notifying  the  public  that  EPA  has  found 
that  the  motor  vehicle  emission  budgets 
(MVEB)  in  the  Louisville  1-Hour  Ozone 
Maintenance  Plan,  submitted  June  27, 
2003,  by  the  Kentucky  Department  of 
Air  Quahty  (KDAQ)  and  the  Jefferson 
County  Air  Pollution  Control  District 
(JCAPCD),  are  adequate  for 
transportation  conformity  purposes.  On 
March  2, 1999.  the  DC  Cfrcuit  Court 
ruled  that  submitted  State 
Implementation  Plans  (SIPs)  cannot  be 
used  for  transportation  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate.  As  a 
result  of  this  finding,  Louisville  can  use 
the  MVEB  from  the  Louisville  l-Hoiu-    ' 
Ozone  Maintenance  Plan  for  futiu« 
conformity  determinations. 
DATES:  This  finding  is  effective  August 
22,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
are  available  at  EPA's  conformity  Web 
site:  http://www.epa.gov/otaq/ 
transp.htm  (once  there,  click  on  the 
"Transportation  Conformity"  text  icon, 
then  look  for  "Adequacy  Revision  of     - 
State  Implementation  Plan  (SIP) 
Submissions  for  Conformity"). 

Lynorae  Benjamin,  Environmental 
Engineer;  U.S.  Environmental  Protection 
Agency,  Region  4;  Air  Planning  Branch; 
Air  Quality  Modeling  and 
Transportation  Section;  Branch;  61 
Forsyth  Street,  SW;  Atlanta,  Georgia 
30303.  E-mail: 

benjamin.lynome@epa.gov.  Phone 
number:  (404)  562-9040. 
SUPPLEMENTARY  INFORMATION: 
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HLUNG  CODE  6560-S  >-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[IN  121-4;  FRL-7541-2] 

Adequacy  Status  of  the  Louisville, 
Kentucky/Indiana  1-Hour  Ozone 
Maintenance  Plan  for  Transportation 
Conformity 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

summary:  In  this  notice,  EPA  is 
notifying  the  public  that  EPA  has  found 
that  the  motor  vehicle  emission  budgets 
(MVEB)  in  the  Louisville  area  1-Hour 
Ozone  Maintenance  Plan  (which 
includes  Clark  and  Floyd  Counties 
Indiana),  submitted  June  26,  2003,  by 
the  Indiana  Department  of 
Environmental  Management  (IDEM),  are 
adequate  for  transportation  conformity 
purposes.  On  March  2,  1999,  the  D.C. 
Circuit  Court  ruled  that  submitted  State 
Implementation  Plans  (SIPs)  cannot  be 
used  for  transportation  conformity 
determinations  until  EPA  has 
affirmatively  found  them  adequate.  As  a 
result  of  this  finding,  the  Louisville  area 
can  use  the  MVEB  from  the  Louisville 
area  l-Houir  Ozone  Maintenance  Plan 
for  futm^  conformity  determinations. 
DATES:  These  MVEB  are  effective  August 
22,  2003. 

rOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Morris,  Environmental 
Scientist,  U.S.  Environmental  Protection 
Agency,  Region  5;  Air  Programs  Branch; 
Regulation  Development  Section;  77 
West  Jackson  Blvd.;  Chicago,  Illinois 
60604.  E-mail:  moiTis.patricia@epa.gov. 
Phone  number:  (312)  353-8656.  The 
finding  is  available  at  EPA's  conformity 
Web  site:  http://wwv\'. epa.gov/otaq/ 
transp.htm  (once  there,  click  on  the 
"Transportation  Conformity"  text  icon, 
then  look  for  "Adequacy  Revision  of 
State  Implementation  Plan  (SIP) 
Submissions  for  Conformity"). 
SUPPLEMENTARY  INFORMATION: 

Background 

Today's  notice  is  simply  an 
announcement  of  a  finding  that  EPA  has 
already  made.  EPA  Region  5  sent  a  letter 
to  IDEM  on  July  9,  2003,  stating  that  the 
MVEB  in  the  Louisville  1-hour  Ozone 
Maintenance  Plan  Revision  submitted  in 
final  on  June  26,  2003.  are  adequate. 
IDEM  submitted  the  MVEB  for  parallel 
processing  on  May  13.  2003,  and  EPA 
posted  the  submittal  to  the  adequacy 
Web  site  on  May  15,  2003,  for  public 
comment.  The  adequacy  public 
comment  period  closed  on  June  16, 
2003,  and  no  comments  were  submitted. 
This  finding  has  also  been  announced 


on  EPA's  conformity  Web  site:  http:// 
www.epa.gov/otaq/transp.htm,  (once 
there,  click  on  the  "Transportation 
Conformity"  text  icon,  then  look  for 
"Adequacy  Review  of  State 
Implementation  Plan  (SIP)  Submissions 
for  Conformity"). 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Clean  Air  Act, 
as  amended  in  1990.  EPA's  conformity 
rule  requires  that  transportation  plans, 
programs  and  projects  conform  to  state 
air  quality  implementation  plans  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  EPA  determines 
whether  a  SIP's  MVEB  are  adequate  for 
transportation  conformity  piu-poses  are 
outlined  in  40  Code  of  Federal 
Regulations  93.118(e)(4).  Please  note 
that  an  adequacy  review  is  separate 
from  EPA's  completeness  review,  and  it 
also  should  not  be  used  to  prejudge 
EPA's  ultimate  approval  of  the  SIP. 
Even  if  EPA  finds  a  budget  adequate,  the 
SIP  could  later  be  disapproved. 

EPA  has  described  the  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14,  1999 
memorandum  entitled  "Conformity 
Guidance  on  Implementation  of  March 
2,  1999  Conformity  Court  Decision"). 
EPA  has  followed  this  guidapce  in 
making  this  adequacy  determination. 

Authority:  42  U.S.C.  7401-7671  q. 
Dated:  July  23,  2003. 
William  E.  Muno, 

Acting  Regional  Administrator,  Region  5. 
(FR  Doc.  03-20153  Filed  8-6-03;  8:45  am] 

BILLING  CODE  6560-^0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7541-1] 

Science  Advisory  Board  Staff  Office; 
Clean  Air  Scientific  Advisory 
Committee  (CASAC);  Notification  of 
Advisory  Committee  Meeting  of  the 
CASAC  Particulate  Matter  Review 
Panel 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Environmental  Protection 
Agency  Science  Advisory  Board  (SAB) 
Staff  Office,  announces  a  public  meeting 
of  the  Clean  Air  Scientific  Advisory 
Committee's  (CASAC)  Particulate  Matter 
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(PM)  Review  Panel  to  review  the  EPA 
Air  Quality  Criteria  for  Particulate 
Matter  (Fourth  External  Review  Draft). 
DATES:  The  meeting  will  be  held  August 
25  and  26,  2003,  from  8:30  a.m.  to  5:30 
p.m.  (eastern  time)  on  both  days. 
ADDRESSES:  The  meeting  will  take  place 
at  the  EPA  campus,  Building  C,  in  EPA's 
Main  Auditoriiun  (Room  Clll),  109 
Alexander  Drive,  Research  Triangle  Park 
(RTP),  North  Carolina.  A  publicly- 
accessible  teleconference  line  will  be 
available  for  the  entire  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  who  wish  to 
obtain  the  teleconference  call-in 
niunbers  and  access  codes  should 
contact  Ms.  Delores  Darden,  EPA 
Science  Advisory  Board  Staff,  at 
telephone/voice  mail:  (202)  564-2282, 
or  e-mail:  darden.delores@epa.gov. 

Any  member  of  the  pubUc  who  wants 
further  information  concerning  this 
meeting,  or  who  wishes  to  submit 
written  or  brief  oral  comments  (5 
minutes  or  less)  must  contact  Mr.  Fred 
Butterfield,  Designated  Federal  Officer, 
EPA  Science  Advisory  Board  (1400A), 
U.S.  Environmental  Protection  Agency. 
1200  Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460;  telephone/voice 
mail:  (202)  564-4561;  fax:  (202)  501- 
0582;  or  e-mail: 

butterfield.fred@epa.gov.  Requests  to 
provide  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Butterfield  no  later  than 
noon  eastern  time  five  business  days 
prior  to  the  meeting  in  order  to  reserve 
time  on  the  meeting  agenda.  Written 
comments  (preferably  via  e-mail)  should 
be  sent  to  Mr.  Butterfield  by  the  same 
deadline  so  that  the  comments  can  be 
provided  to  the  CASAC  PM  Review 
Panel  prior  to  the  meeting.  See 
additional  instructions  in  the  section 
below  entitled,  "Providing  Oral  or 
Written  Comments  at  SAB  Meetings." 
General  information  concerning  the 
CASAC  or  the  EPA  Science  Advisory 
Board  can  be  found  on  the  EPA  Web  site 
at:  http://www.epa.gov/sah. 
SUPPLEMENTARY  INFORMATION: 

Summary:  The  Clean  Air  Scientific 
Advisory  Committee,  which  comprises 
seven  members  appointed  by  the  EPA 
Administrator,  was  established  under 
section  109(d)(2)  of  the  Clean  Air  Act 
(42  U.S.C.  7409)  as  an  independent 
scientific  advisory  committee,  in  part  to 
provide  advice,  information  and 
recommendations  on  the  scientific  and 
technical  aspects  of  issues  related  to  air 
quahty  criteria  and  national  ambient  air 
quality  standards  (NAAQS)  under 
sections  108  and  109  of  the  Act.  The 
CASAC  is  a  Federal  advisory  committee 
chartered  under  the  Federal  Advisory 


Committee  Act  (FACA),  as  amended,  5 
U.S.C,  App.  The  CASAC  PM  Review 
Panel  will  comply  with  the  provisions 
of  FACA  and  ail  appropriate  SAB  Staff 
Office  procedural  policies. 

The  PM  Review  Panel  is  charged  with 
conducting  a  peer  review  of  the  EPA  Air 
Quality  Criteria  for  Particulate  Matter 
(Fourth  External  Review  Draft).  This  is 
a  continuation  of  the  Panel's  review  of 
the  Third  External  Review  Draft  of  this 
document  (67  FR  41723,  Jime  19,  2002). 
The  CASAC  PM  Review  Panel's  report, 
comments  and  reconunendations  from 
this  review,  dated  September  30.  2002, 
can  be  found  on  the  SAB  Web  site  at: 
http://www.epa.gov/sab/pdf/ 
casacl02003.pdf 

Background:  EPA  is  in  the  process  of 
updating,  and  revising  where 
appropriate,  the  Air  Quality  Criteria 
Docimient  (AQCD)  for  PM  as  issued  in 
1996.  Section  109(d)(1)  of  the  Clean  Air 
Act  (CAA)  requires  that  EPA  carry  out 
a  periodic  review  and  revision,  where 
appropriate,  of  the  air  quality  criteria 
and  the  National  Ambient  Air  Quality 
Standards  (NAAQS)  for  "criteria"  air 
pollutants  such  as  PM.  On  Jime  30, 
2003,  the  National  Center  for 
Environmental  Assessment  (NCEA), 
within  EPA's  Office  of  Research  and 
Development,  made  available  for  public 
review  and  comment  a  Fourth  External 
Review  Draft  of  a  revised  dociunent, 
EPA  Air  Quality  Criteria  for  Particulate 
Matter.  Under  CAA  sections  108  and 
109,  the  purpose  of  the  revised 
document  is  to  provide  an  assessment  of 
the  latest  scientific  information  on  the 
effects  of  airborne  PM  on  the  public 
health  and  welfare,  for  use  in  EPA's 
current  review  of  the  NAAQS  for  PM. 
Detailed  summary  information  on  the 
history  of  the  current  draft  AQCD  for 
PM  is  contained  in  a  previous  EPA 
Federal  Register  notice  (68  FR  36985, 
June  20,  2003).  The  EPA  Air  Quality 
Criteria  for  Particulate  Matter  (Fourth 
External  Review  Draft)  can  be  viewed 
and  downloaded  from  the  NCEA  Web 
site  at:  http://www.epa.gov/ncea.  Any 
questions  concerning  the  draft 
document  should  be  directed  to  Dr. 
Robert  Elias,  NCEA-RTP,  at  telephone: 
(919)  541-1818;  or  e-mail: 
elias.robert@epa  .gov. 

Availability  of  Additional  Meeting 
Materials:  Copies  of  the  draft  agendas 
for  the  meetings  that  are  described  in 
this  notice  will  be  posted  on  the  SAB 
Web  site  at:  http://www.epa.gov/sab 
(under  the  "Agendas"  subheading)  in 
advance  of  the  CASAC  PM  Review 
Panel  meeting.  Other  materials  that  may 
be  available  will  also  be  posted  on  the 
SAB  Web  site  during  this  time-frame. 

Providing  Oral  or  Written  Comments 
at  SAB  Meetings:  It  is  the  policy  of  the 


EPA  Science  Advisory  Board  Staff 
Office  to  accept  vmtten  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  Staff  Office  expects  that 
public  statements  presented  at  its 
meetings  will  not  be  repetitive  of 
previously-submitted  oral  or  written 
statements.  Oral  Comments:  In  general, 
each  individual  or  group  requesting  an 
oral  presentation  at  a  face-to-face 
meeting  will  be  limited  to  a  total  time 
of  ten  minutes  (unless  otherwise 
indicated).  For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  Staff  Office  accepts 
written  comments  until  the  date  of  the 
meeting  (unless  otherwise  stated), 
vmtten  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  Mr. 
Butterfield  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signatvue,  and  one  electronic 
copy  via  e-meul  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows  95/ 
98  format)).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Mr. 
Butterfield  at  the  phone  number  or  e- 
mail  address  noted  above  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

.    Dated:  July  31,2003. 
Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 

Office. 

[FR  Doc.  03-20163  Filed  8-6-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7541-4] 

Whitehouse  VVaste  Oil  Pits  Superfund 
Site;  Notice  of  Proposed  Settlement 

AGENCY:  EnvirQnmental  Protection 
Agency  (EPA). 
ACTION:  Notice 


a  100.1 


SUMMARY:  In 

122(i)  of  the  Ccjmprehi 
Environmental 
Compensation 
amended  ("CEKCLA 
9622(i),  notice 
proposed  administrative 
the  Estate  and 
Pipkin  for  reco|i'ery 
response  costs 
Whitehouse  Wkste 
Site  near  Jacks^ 
Florida.  The 
Estate  and  Tru^t 
Pipkin  to  pay 
liability  at  the 
Public  comments 
settlement  unti  I 
may  modify  or 
the  settlement 
disclose  facts 
indicate  that 
inappropriate 
Copies  of  the 
available  from 
U.S.  Environmi  jntal 
Region  IV,  Was  te 
61  Forsyth  Stre  et 
30303,404/562-8887 
Written  comi  nents 
to  Ms.  Batchelc  r 
within  30  days 
publication. 


ac  cordance  with  section 


;  or 
the 


ensive 
Response, 
and  Liability  Act,  as 

•').  42  U.S.C. 
is  hereby  given  of  a 

settlement  with 
rust  of  David  Bradley 
of  past  and  future 
:onceming  the 

Oil  Pits  Superfund 
nville,  Duval  County, 
A^eement  requires  the 
of  David  Bradley 
,000  to  resolve  their 
>ite.  EPA  will  consider 
on  the  proposed 
September  8,  2003.  EPA 
withdraw  its  consent  to 
f  comments  received 
considerations  which 
settlement  is 
mproper,  or  inadequate, 
p  roposed  settlement  are 
Ms.  Paula  V.  Batchelor, 
Protection  Agency, 
Management  Division, 
SW.,  Atlanta,  Georgia 

may  be  submitted 
at  the  above  address 
of  the  date  of 


2003. 


Dated:  |uly  24. 
Archie  Lee, 
Chief.  CERCLA . 
Waste  Managemint  J 
[PR  Doc.  03-2011  2  Filed  8-6-03;  8:45  am] 
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.  P  -ogram  Services  Branch, 
'Division. 


FEDERAL  ELATION  COMMISSION 
Sunshine  Act  Meeting 


^9, 


AGENCY:  Federal 

Previously 
Tuesday,  July 
Meeting  Closec 
Meeting  Was 
DATE  AND  TIME: 
2003  at  10:00  i' 


Election  Commission. 
A!^nounced  Date  &  Time: 
2003,  10:00  A.M. 
to  the  Public.  This 
Cbncelled. 


Tuesday,  August  12, 
.M. 


PLACE:  999  E  S  reet,  NW.,  Washington, 

DC. 

STATUS:  This  n^eeting  will  be  closed  to 

the  public. 


ITEMS  TO  BE  DtSCUSSED:  Compliance 

matters  pursuant  to  2  U.S.C.  437g. 

Audits  conducted  pursuant  to  2  U.S.C. 

437g,  §  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 

Internal  personnel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 

DATE  AND  TIME:  Thursday,  August  14, 

2003  at  10:00  A.M. 

PLACE:  999  E  Street,  NW.,  Washington, 

DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to 

the  public. 

ITEMS  TO  BE  DISCUSSED:  Correction  and 

Approval  of  Minutes. 

Draft  Advisory  Opinion  2003-15: 
Denise  Majette,  A  member  of  the  U.S. 
House  of  Representatives,  and  the 
Committee  to  Re-Elect  congresswoman 
Denise  Majette,  by  counsel  G.  Scott 
Rafshoon. 

Draft  Advisory  Opinion  2003-16: 
Providian  National  Bank,  by  counsel 
Kermeth  A.  Gross  and  Ki  P.  Hong. 

Draft  Advisory  Opinion  2003-19: 
Democratic  Congressional  Campaign 
Conrniittee  by  counsel,  Judith  Corley 
and  Brian  Svoboda. 

Proposed  Policy  Statement  on 
Deposition  Transcripts  in  Nonpublic 
Investigations. 

Notice  of  Proposed  Rulemaking  on 
Campaign  Travel. 

Notice  of  Proposed  Rulemaking  on 
Multicandidate  Committee  Status  &  Bi- 
annual Limits. 

Routine  Administrative  Matters. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Ron  Harris,  Press  Officer,  Telephone: 
(202) 694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

IFR  Doc.  03-20329  Filed  8-5-03;  3:25  pm] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreeraent(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington.  DC,  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011528-023. 
Title:  Japan/United  States  Eastbound 
Freight  Conference. 


Parties:  A.P.  MoUer-Maersk  Sealand; 
American  President  Lines,  Ltd.;  Hapag- 
Lloyd  Container  Linie  GmbH;  Kawasaki 
Kisen  Kaisha,  Ltd.;  Mitsui  O.S.K.  Lines, 
Ltd.;  Nippon  Yusen  Kaisha;  Orient 
Overseas  Container  Line  Limited;  P&O 
Nedlloyd  B.V.;  P&O  Nedlloyd  Limited; 
and  Wallenius  Wilhelmsen  Lines  AS. 

Synopsis:  The  amendment  extends 
the  suspension  of  the  agreement  through 
January  31,  2004. 

Agreement  No.;  011829-001. 

Title:  The  Ro  Ro  Ancillary  Agreement. 

Parties:  EUKOR  Car  Carriers;  Inc.; 
Wallenius  Wilhelmsen  Lines  AS; 
Walleniusrederiema  AB;  Wilh. 
Wilhelmsen  ASA;  and  Hyundai 
Merchant  Marine  Co.,  Ltd. 

Synopsis:  The  amendment  reflects  a 
change  in  name  of  Ro  Ro  Korea  Inc.,  to 
EUKOR  Car  Carriers,  Inc. 

Agreement  No.:  011858. 

Title:  CSCL/NLL  Cross  Space  Charter, 
Sailing  and  Cooperative  Working 
Agreement — Mediterranean/Far  East/ 
PNW  Loop. 

Parties:  China  Shipping  Container 
Lines  Co.,  Ltd.;  Norasia  Container  Lines 
Limited. 

Synopsis:  The  proposed  agreement  is 
a  vessel-sharing  agreement  in  the  trades 
between  U.S.  West  Coast  ports  and  ports 
in  Canada,  the  Far  East,  and  on  the 
Mediterranean  Sea.  The  parties  request 
expedited  review. 

Agreement  No.:  200866-003. 

Title:  Broward/King  Ocean  Lease  and 
Operating  Agreement. 

Parties:  Broward  County  (Florida); 
King  Ocean  Service  de  Venezuela,  S.A.; 
and  King  Ocean  Central  America,  S.A. 

Synopsis:  The  amendment  changes 
the  financial  basis  for  payments  under 
the  agreement  and  extends  the 
agreement  through  June  14,  2009. 

Agreement  No.:  201113-003. 

Title:  Oakland-SSA  LLC  Preferential 
Assignment  Agreement. 

Parties:  Port  of  Oakland;  SSA 
Terminals,  LLC. 

Synopsis:  The  amendment  makes 
temporary  changes  to  the  minimum 
annual  guarantee  and  break  point  levels, 
permits  temporary  use  of  an  adjacent 
berth,  and  extends  the  agreement's 
termination  to  October  18,  2017. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  1,  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

[FR  IDoc.  03-20067  Filed  8-6-03;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

[Docket  No.  03-08] 

Trans-Net,  Inc.  v.  Fesco  Ocean 
Management  Limited;  Notice  of  Filing 
of  Complaint  and  Assignment 

Notice  is  given  that  a  complaint  has 
been  filed  by  Trans-Net,  Inc. 
("Complainant"),  agednst  FESCO  Ocean 
Management  Limited  ("Respondent"). 
Complainant  contends  that  Respondent 
violated  sections  5, 10(a)(2),  and 
10(d)(1)  of  the  Shipping  Act  of  1984,  46 
U.S.C.  app."  1704, 1709(a)(2)  and  (d)(1), 
and  535.901  of  the  Commission's 
regulations.  Specifically,  Complainant 
alleges  that  Respondent  has  operated 
and  continues  to  operate  imder 
agreements  that  were  required  to  be 
filed  with  the  Commission,  and  has 
failed  to  establish  and  maintain 
reasonable  regulations  and  practices  in 
connection  with  the  receiving,  handling, 
storing  or  delivering  of  property. 
Complainant  seeks  an  order  finding 
Respondent  to  have  violated  the 
sections  cited  aboVe,  directing 
Respondent  to  ceaise  and  desist,  and 
awarding  unspecified  reparations, 
including  interest  and  attorneys'  fees. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
officer  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 
showing  that  there  are  genuine  issues  of 
material  fact  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  August  2,  2004,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  November  30,  2004. 

Karen  V.  Gregory, 

Acting  Assistant  Secretary. 

[FR  Doc.  03-20069  Filed  8-6-03;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  die 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Oceeui 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  1 1 6  7F. 

Name:  A  &  F  Forwarding,  Inc. 

Address:  26  Broadway  #732,  New 
York,  NY  10004. 

Date  Revoked:  July  19,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3877F. 

Name:  Angelita  Ojeda  dba  A  &  A 
International  Shipping. 

Address:  15302  Southern  Breeze 
Court,  Houston,  TX  77049. 

Date  Revoked:  July  23,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4058NF. 

Name:  Basic  Shipping  U.S.A.,  Inc. 

Address:  39-01  Main  Street,  Ste.  209, 
Flushing,  NY  11354. 

Date  Revoked:  ]\ily  13,  2003. 

Reason:  Failed  to  maintain  valid 
bonds. 

License  Number:  17414N. 

Name:  Cargo  Care,  Inc. 

Address:  1300-C  South  Finley  Road. 
Suite  104,  Lombard,  IL  60148. 

Date  Revoked:  July  16,  2003. 

Reason:  Surrendered  license 
volimtarily. 

License  Number:  4545F. 

Name:  Cypress  Cargo,  Corp. 

Address:  8444  NW  66di  Street, 
Miami,  FL  33166. 

Date  Revoked:  ]uly  16,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15704N. 

Name:  Douglas  Logistics 
International,  Inc. 

Address:  13126  S.  Broadway  Street, 
Los  Angeles,  CA  90061. 

Date  Revoked:  July  14,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4064F. 

Name:  Gilbert  International,  Inc. 

Address:  2525  Brunswick  Avenue, 
Suite  204,  Linden,  NJ  07036. 

Date  Revoked:  July  7,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  13386N. 

Name:  Globetrans  Inc. 


Address:  2255  Morello  Avenue,  Suite 
166,  Pleasant  Hill,  CA  94523. 

Date  Revoked:  July  3,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3394F. 

Name:  Hartford  Despatch  & 
Warehouse  Company,  Inc.,  dba  Hartford 
Despatch  International. 

Address:  225  Prospect  Street,  East 
Hartford,  CT  06108. 

Date  Revoked:  July  20,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15992N. 

Name:  Hj^ung  Joong  Ko  dba  Baro 
Logistics  Co. 

Address:  616  W.  Commonwealth 
Avenue,  Suite  E,  Fullerton,  CA  92832. 

Date  Revoked:  ]\me  28,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  1995N. 

Name:  La  Rosa  Del  Monte  Express, 
Inc. 

Address:  1133-35  Tiffany  Street, 
Bronx,  NY  10459. 

Date  Revoked:  July  2,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15915N. 

Name:  Master's  Container  Line,  Inc. 

Address:  767  Lexington  Avenue,  Suite 
306.  New  York,  NY  10021 

Date  Revoked:  ]u\y  18,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  295  7F. 

Name:  Michael  J.  Loprimo. 

Address:  1078  Route  112,  Suite  164, 
Port  Jefferson,  NY  11776. 
-    Date  Revoked:  June  30,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2896F. 

Name:  Moving  and  Packing  (M.A.P.) 
International,  Inc. 

Address:  2303  Nance  Street,  Houston, 
TX  77020. 

Date  Revoked:  July  16,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  4383F.' 

Name:  Relogistics  Worldwide,  Inc. 

Address:  6910  N.  Shadeland  Avenue, 
Suite  230,  Indianapolis,  IN  46220. 

Date  Revoked:  July  10,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3946F. 

Name:  Skjrway  International  Cargo, 
Inc. 

Address:  30665  Beverly  Road, 
Romulus,  MI  48174. 

Date  Revoked:  ]u.ly  17,  2003. 

Reason:  Failed  to  maintain  a  valid 
bond. 
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License  Nun  ber. 

Name:  Sofaip 
Corp.  USA 

Address:  12^ 
Manhasset,  N\ 

Date  Revoke  i 

Reason:  Failfd 
bond. 


;3612F. 
Freight  Forwarding 

Northern  Blvd., 
11030. 
•July  23.  2003. 

to  maintain  a  valid 


Number:  16456NF. 

Qontainer  Lines,  Inc. 

S.  Figueroa  Street,  Los 


2S19 


Ldcense 

Name:  Star 

Address:  1 
Angeles,  CA  9(1061 

Date  Revokei  i 

Reason:  Surrpndered 
voluntarily. 

License  Nuoi  ber 

Name:  Terrace 

Address:  81 
Anaheim,  CA 

Date  Revoked 

Reason:  Failfd 
bond. 


.July  11,2003. 
license 

4189F. 
Express,  Inc. 
E.  Bailey  Way, 
92808. 
.  July  20,  2003. 
to  maintain  a  valid 


151 


License  Num  ber 
Name:  Tober  Group 
Address;  1948 

Ridgewood,  Nn ' 
Date  Revoket  I 
Reason:  Failed 

bonds. 


:4164NF. 
Inc. 
Troutman  Street, 
11385. 

•Julys,  2003. 
to  maintain  valid 


Trans  jortes 


S.\ 


License  Nunifjer 

Name 
(Transalsud) 

Address:  10 
P.O.  Box  7392 

Date  Revokeli. 

Reason:  Failed 
-bond. 


15907N. 
Al  Sud 


Ivira  Mendez  Street, 
Panama  5,  Panama. 
:  July  23,  2003. 
to  maintain  a  valid 


Ronald  D.  Murphy 

Deputy  Director, 


Complaints  and 
[FR  Doc.  03 

BILLING  CODE  6730-to1-P 


Bureau  of  Consumer 
J  jcensing. 
200^5  Filed  8-6-03;  8:45  am] 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non-Vessel  Operating  Common  Carrier 
Ocean  Transportation  intermediary 
Applicants 

Airlift  Logistic  (USA)  Inc.,  40 
Brunswick  Avenue,  Suite  204,  Edison, 
NJ  08817.  Officers:  Vibha  Murthy, 
President  (Qualifying  Individual), 
Swaminathan  Ramadas,  Director. 

CDC  Caribe,  Inc.  dba  CDC,  2000 
Kennedy  Avenue,  Syite  201,  San 
Juan.  Puerto  Rico  00920.  Officers: 
Richard  M.  Pujol.  Vice  President 
(Qualifying  Individual).  Massimo 
LoUi,  President. 

Nibeco  Shipping  &  Transport,  Inc.,  1105 
Birchwood  Lane,  Roswell,  GA  30076, 
Officers:  Christian  G.  Bekkers, 
President  (Qualifying  Individual), 
Dirk  Duchateau,  Vice  President. 

CSL  Servotech  LLC,  152-31  134th 
Avenue,  Jamaica,  NY  11434,  Officers: 
Sherrie  Stevenson,  Vice  President 
(Qualifying  Individual),  Alamdar 
Hussain,  President. 

Dart  Cargoways  India  Private  Limited, 
274  Marlin  Street,  Huntington  Station, 


NY  11746.  Officers:  Prasad  Prabhakar 
Gokhale,  CEO  (Qualifying  Individual), 
D.  R.  Shete,  Managing  Director. 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportatipn  Intermediary 
Applicants 

Commercial  Cargo  Carriers,  Inc.,  3305 
Spring  Mountain  Road,  #24,  Las 
Vegas.  NV  89102,  Officers:  Gregory  A. 
Batulanon,  Vice  President  (Qualifying 
Individual),  Louis  Fomarotto,     , 
President. 

Speed  of  Sound,  84  Coit  Street, 
Irvington,  NJ  07111,  Officer:  Jon 
Nevins,  President  (Qualifying 
Individual). 

All  Merit  Express,  Inc.,  19702  Miguel 
Avenue,  Cerritos,  CA  90703,  Officers: 
Won  Ik  Lee,  President  (Qualifying 
Individual). 

Dated:  August  1,  2003. 
Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doc.  03-20068  Filed  8-6-03;  8:45  am] 

BILLING  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License;  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Conunission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
515. 


License  No. 


Name/address 


Date  reissued 


14107N  . 
2492NF 
10443N  . 
2957F  ... 


Caribbean  Shipping  Services  Inc.,  1505  Dennis  Street,  Jacksonville,  FL  32204  . 
Deka  Associates,  Inc..  One  Clarence  Place,  Unit  #8,  San  Francisco,  CA  94107 

Immortal  Service  Inc.,  440  S.  Hindry  Avenue,  Suite  F,  Ingtewood,  CA  90301  

Michael  J.  Loprimo,  1078  Route  112,  #164,  Port  Jefferson,  NJ  11776 


June  20,  2003. 
February  14,  2003. 
June  6,  2002. 
June  30,  2003. 


Ronald  D.  Murpi^y 

Deputy  Director, 
Complaints  and 
(FR  Doc.  03-200i6 


Bureau  of  Consumer 
i  jcensing. 

Filed  8-6-03;  8:45  am) 


BILLING  CODE  6730-  l>1-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 


set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Conunents 
must  be  received  not  later  than  August 
21,2003. 
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A.  Federal  Reserve  Bank  of  Kansas 
City  (James  Hunter,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  R.  Eugene  Thompson,  Kansas  City, 
Missouri;  as  trustee  for  the  Thompson 
family  trusts,  to  acquire  voting  shares  of 
Peoples  Bancshares,  Inc.,  Kansas  City, 
Missouri,  parent  of  MidAmerican 
Bancshares,  Inc.,  Harrisonville, 
Missouri,  and  Allen  Bank  and  Trust 
Company,  Harrisonville,  Missouri. 

2.  R.  Eugene  Thompson,  Kansas  City, 
Missoiui;  as  trustee  for  the  Thompson 
fomily  trusts,  to  acquire  voting  shares  of 
Platte  County  Bancshares,  Inc.,  Platte 
City,  Missoiui,  parent  of  MidAmerican 
Bancshares,  Inc.,  Harrisonville, 
Missouri;  Allen  Bank  and  Trust 
Company,  Harrisonville,  Missoiui,  and 
Platte  Valley  Bank  of  Missouri,  Platte 
City,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1 ,  2003. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-20138  Filed  8-6-03;  8:45  am) 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act)  .^Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below.     . 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 


from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  2, 
2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1 .  Farmers  &■  Merchants  Financial 
Services,  Inc.,  St.  Paul,  Minnesota;  to 
merge  with  Eau  Claire  Financial 
Services,  Inc.,  St.  Paul,  Minnesota,  and 
thereby  indirectly  acquire  American 
Bank,  Eau  Claire,  Wisconsin,  and 
American  Bank  Lake  City,  Lake  City, 
Minnesota. 

In  connection  with  this  application. 
Applicant  also  has  applied  to  acquire 
Lake  City  Agency,  Lake  City,  Minnesota, 
and  thereby  engage  in  general  insurance 
agency  activities  in  a  place  with  a 
population  not  exceeding  5,000  as  set 
forth  in  section  225.28(b)(ll)(iii)  of 
Regulation  Y. 

2.  First  Sleepy  Eye  Bancorporation, 
Inc.,  Sioux  Falls,  South  Dakota;  to 
acquire  100  percent  of  the  voting  shares 
of  Nichols  Financial,  Inc.,  Storden, 
Minnesota,  and  thereby  indirectly 
acquire  Heartland  State  Batik,  Storden, 
Miimesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  1,  2003. 
Jennifier  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-20137  Filed  8-6-03;  8:45  am] 
BILUNG  COOE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76,  dated 
October  14,  1980,  and  corrected  at  45  FR 
69296,  October  20, 1980,  as  amended 
most  recently  at  68  FR  37500-37502, 
dated  June  24,  2003)  is  amended  to  (1) 
Establish  the  Office  of  the  Chief 
Operating  Officer;  (2)  abolish  the  Office 
of  Management  and  Operations  and  the 
Office  of  Program  Services  and;  (3) 
establish  the  Financial  Management 
Office  with  a  direct  organizational 


reporting  relationship  to  the  Office  of 
the  Chief  Operating  Officer,  CDC. 

As  a  result,  the  following 
organizational  changes  will  occur: 

I.  Establish  the  Office  of  the  Chief 
Operating  Officer  (CAf). 

n.  Delete  the  following  components 
Office  of  Program  Services  (CAS)  and 
the  Office  of  Management  and 
Operations  (CAD),  and  transfer  tJie 
components  under  them  to  the  Office  of 
the  Chief  Operating  Officer  (CAf): 
Financial  Management  Office  (CAC), 
Facilities  Planning  and  Management 
Office  (CAD2),  Human  Resources 
Management  Office  (CAD3),  Information 
Resources  Management  Office  (CA54), 
Management  Analysis  Services  Office 
(CA59).  Procurement  and  Grants  Office 
(CA58),  and  Office  of  Security  and 
Emergency  Preparedness  (CAD4). 

in.  Delete  the  Financial  Management 
Office  (CA53)  as  a  component  of  the 
Office  of  the  Director,  CDC  (CA). 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  title  and  functional 
statement  for  the  Office  of  Management 
and  Operations  (CAD)  and  Office  of 
Program  Services  (CAS)  and  insert  the 
following: 

Office  of  the  Chief  Operating  Officer 
(CAf).  (1)  Provides  mission  and  vaJues- 
based  leadership,  direction,  support  and 
assistance  to  CDC's  program  and 
activities  to  enhance  CDC's  strategic 
position  in  public  health;  ensure 
responsible  stewardship;  maintain  core 
values;  optimize  operational 
effectiveness  of  business  services;  and 
institutionalize  accountability  for 
achieving  management  initiatives;  (2) 
directs  the  conduct  of  operational 
activities  undertaken  by  Agency 
program  support  and  management 
service  staff,  including,  among  others, 
facilities  and  real  property  planning  and 
management;  grants,  procurement  and 
material  management;  human  resources 
management;  information  technology 
and  systems  planning  and  support; 
internal  security  and  emergency 
preparedness;  and  management  analysis 
and  services;  (3)  manage  the  planning, 
evaluation,  and  implementation  of 
continuous  improvement  and 
reengineering  initiatives  and  adoption 
of  innovations  and  technologies  in  these 
areas  and  ensures  that  they  are 
undertaken  in  a  comprehensive  and 
integrated  manner  and  with 
consideration  of  strategic  implicatioi^s 
for  human  capital  planning;  (4) 
maintains  liaison  with  officials  of  HHS 
responsible  for  the  direction  and 
conduct  of  DHHS  program  support  and 
management  services  functions;  (5) 
participates  in  the  development  of 
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CDC's  goals  ai  d  objectives;  (6)  provides 
assistance  to  E  HHS  officials  and  to 
CDC's  CIOs  to  assure  that  the  human 
resources  of  C  K)  are  sufficient  in 
numbers,  trair  ing.  and  diversity  to 
effectively  con  duct  the  public  health 
mission  of  CD ";  and,  (7)  provides 
direction  for  tl  le  Agency's  ethics 
program,  alter  lative  dispute  resolution 
activities,  and  activities  associated  with 
Departmental ;  ind  Presidential 
management  ii  litiatives. 

Office  of  the.  Director  (CAfl).  (1) 
Manages  and  c  irects  the  activities  and 
functions  of  th  b  Office  of  the  Chief 
Operating  Offi  :er;  (2)  provides  guidance 
and  support  in  the  conduct  and 
evaluation  of  \  rogram  support,  business 
services,  and  nanagenlent  activities 
performed  for  sr  by  Centers/Institute/ 
Offices;  (3)  pai  ticipates  in  the 
development  c  f  CDC's  goals  and 
objectives;  (4)  idvises  and  assists  the 
Director,  CDC.  the  Chief  Operating 
Officer,  and  ot  ler  key  officials  on  all 
aspects  of  the  :  nission,  activities  and 
functions  of  th  b  Office  of  the  Chief 
Operating  Offi  :er;  (5)  plans, 
coordinates,  aiid  provides 
administrative  and  management  advice 
and  guidance  or  the  support  of  CDC's 
programs  and  ictivities:  (6)  plans  and 
coordinates  in  support  of  the  CIOs  the 
provision  of  fii  cal,  information 
technology,  personnel,  travel, 
procurement,  j  rants,  property,  and 
facility  managi  ment,  and  other 
administrative  services;  (7)  plans, 
coordinates,  ai  id  evaluates  CIO 
requirements  i  slating  to  small  purchase 
procurement,  material  management,  and 
intra-agency  aj  reements/reimbursable 
agreements;  (8  ensures  the  direction, 
conduct,  and  e  valuation  of  hscal 
management  a  :tivities  necessary  for  the 
administration  of  CIO  contracts,  grants 
and  cooperativ  e  agreements;  (9)  resolves 
and  responds  I  o  external  inquiries  of 
current  fiscal  5  ear  funding 
expenditures;  10)  plans  and 
coordinates  fa(  ility  management  issues, 
problems  and  :hanges,  and  physical 
security  issues ;  and  (11)  plans  and 
coordinates  th  ;  implementation  of 
various  federa  administrative,  statutory, 
regulatory,  anc  policy  requirements. 

Financial  M<  magement  Office  (CAJ2). 
(1)  Provides  le  idership  and 
coordination  i:  1  the  development  and 
administratior  of  CDC's  financial 
management  policies;  (2)  develops 
budget  submis  sions  for  CDC;  (3) 
collaborates  w  th  CDC's  Office  of 
Program  Planr  ing  and  Evaluation  in  the 
development  and  implementation  of 
long-range  pro  ;ram  and  financing  plans: 
(4)  participate!  in  budget  reviews  and 
hearings;  (5)  n  anages  CDC's  system  of 
internal  budge  tary  planning  and  control 


of  funds;  (6)  develops  and  implements 
CDC-wide  budgetary,  accounting,  and 
fiscal  systems  and  procedures;  (7) 
conducts  CDC-wide  manpower 
management  (including  productivity 
measurement)  activities;  provides 
accounting  and  auditing  services;  (8) 
prepares  hnancial  reports;  (10)  serves  as 
the  focal  point  for  domestic  and 
international  travel  policy,  procedures 
and  interpretation;  (11)  provides 
legislation  reference  services;  (12)  plans, 
directs,  and  conducts  internal  quality 
assurance  reviews;  (13)  analyzes  data 
and  makes  recommendations  to  assure 
effective  safeguards  are  in  place  to 
prevent  fraud,  waste  and  abuse;  (14) 
assists  in  identifying  or  conducting 
specicil  financial  management  training 
programs;  and  (15)  maintains  liaison 
with  the  Office  of  the  Secretary, 
Department  of  Health  and  Human 
Services,  and  other  Government 
organizations  on  financial  management 
matters. 

Office  of  the  Director  (CAJ21).  (1) 
Provides  leadership  and  guidance  in  all 
areas  of  financial  management;  (2) 
serves  as  a  CDC  witness  in  budget 
hearings  before  Committees  of  Congress, 
Office  of  Management  and  Budget,  and 
Department  of  Health  and  Human 
Services:  (3)  participates  with  top 
management  in  program  planning  and 
policy  determinations,  evaluations 
conferences,  and  decisions  concerning 
financial  resources;  (4)  provides  a 
centralized  source  for  current 
information  on  financial  management 
legal  and  regulatory  requirements 
governing  the  prevention  and  control  of 
diseases;  (5)  advises  the  CDC  Deputy 
Director  for  Program  Management 
concerning  reprogramming  of  funds; 
and  (6)  provides  consultation  and 
assistance  in  financial  management  to 
State  and  local  health  departments 
when  requested  by  CDC  officials. 

Financial  Policy^  and  Internal  Quality 
Assurance  Activity  (CAJ212).  (1) 
Provides  leadership,  consultation, 
guidance  and  advice  on  financial  policy 
and  interned  qualitj'  assurance  matters 
for  CDC:  (2)  develops,  analyzes,  and 
evaluates  financial  management 
policies,  guidelines,  and  services  which 
have  CDC-wide  impact:  (3)  works  with 
personnel  from  all  disciplines  within 
CDC  to  identify  the  areas  in  which 
financial  policy  needs  to  be 
strengthened;  (4)  reviews,  assesses,  and 
recommends  financial  policy  that  is 
consistent  with  intemaj  controls  and  the 
hierarchy  of  Federal  and  Department  of 
Health  and  Human  Services  policies 
and  procedures;  (5)  ensures  that 
resources  are  safeguarded  against  fraud, 
waste,  and  abuse;  managed 
economically  and  efficiently;  and 


desired  results  are  achieved;  (6)  reviews 
and  independently  assesses  the 
soundness,  adequacy,  and  application  of 
budgetary  and  accounting.controls;  (7) 
reviews  the  reliability  and  integrity  of 
financial  and  budget  information  and 
the  means  used  to  identify,  measure, 
classify,  and  report  such  information; 
(8)  reviews  the  adequacy  and 
effectiveness  of  systems  and  procediu-es 
having  an  impact  on  expenditures  of 
funds  and  use  of  resources;  (9)  assesses 
the  reliability  and  accuracy  of 
accounting  and  budgetary  data  and 
reports  developed  within  CDC;  and  (10) 
identifies  problems  and  weaknesses  in 
internal  controls  and  provides  reliable 
information  for  management  to  base 
correction  action. 

Accounting  Branch  (CAJ22).  (1)  In 
conjunction  with  the  Financial  Policy 
and  Internal  Quality  Assurance  Activity, 
develops  accounting  and  travel  policies 
and  procedures  for  CDC;  (2)  provides 
financial  information  for  management 
purposes,  effective  control  and 
accountability  of  all  funds,  and  suitable 
integration  of  CDC  accounting  with  the 
accounting  operations  of  the  U.S. 
Treasury:  (3)  coordinates  activities  of 
the  Accounting  Branch  with  the  FMO 
Director,  the  FMO  Budget  Branch,  the 
FMO  Financial  Services  Branch,  the 
Financial  Policy  and  Internal  Quality 
Assurance  Activity,  and  the  FMO 
Financial  Systems  Branch;  (4) 
coordinates  accounting  and  travel 
policy  issues  with  the  HHS  Office  of 
Financial  Policy;  (5)  reviews  and 
develops  accounting  systems  !o  comply 
with  requirements  of  HHS  and  the 
General  Accounting  Office  and 
maintains  an  integrated  system  of 
accounts  to  meet  the  budgetary  and 
accounting  requirements  of  CDC;  (6) 
reviews  and  implements  the  legal, 
accounting  and  reporting  requirements 
of  the  Chief  Financial  Officers'  Act,  the 
Federal  Managers'  Financial  Integrity 
Act;  the  Principles  of  Appropriation 
Law  and  other  regulatory  requirements; 
(7)  compiles  all  accounting  information 
for  the  5-Year  Financial  Management 
Plan  which  provides  CDC's  financial 
management  vision  and  objectives  for 
the  ensuing  5  year  period;  (8)  develops 
strategies  for  employee  training  and 
professional  development;  and  (9) 
compiles  and  submits  the  annual 
financial  statements  required  by  the 
Chief  Financial  Officers'  Act. 

Debt  and  Property  Management 
Section  (CAJ223).  (1)  Compiles  and 
submits  the  quarterly  HHS  Debt 
Management  report  which  reports  the 
status  of  all  unpaid  debts  due  to  CDC 
from  the  public:  (2)  compiles  and    , 
submits  the  annual  Treasury  report  of 
debts  due  to  CDC;  (3)  performs  all  debt 


Federal  Register/ Vol.  68,  No.  152 /Thursday,  August  7,  2003 /Notices 


47067 


collection  activities  in  accordance  with 
the  Debt  Collection  Act  of  1982  and  in 
accordance  with  requirements  provided 
by  HHS;  (4)  prepares  customer  billings; 
(5)  collects  and  records  all  amounts 
billed  to  customers;  (6)  controls  billings 
and  collections  processed  on  the  On- 
line Payment  and  Collection  System 
(OPAC/IPAC)  related  to  debt  collection; 
(7)  reconciles  accounts  receivable 
subsidiary  records  to  the  CDC  general 
ledger  receivable  accounts;  (8) 
coordinates  CDC's  debt  collection 
activities  with  FMO's  Financial  Services 
Branch  and  with  CDC  program 
administrative  offices;  (9)  coordinates 
all  debt  collection  activities  with  the 
U.S.  Justice  Department  and  with 
private  collection  agencies;  (10) 
prepares  and  controls  daily  deposits 
which  are  delivered  to  the  Federal 
Reserve  Bank;  (11)  performs  property 
accounting  activities  including 
maintenance  of  general  ledger  property 
accounts  and  reconciliation  with  the 
CDC  Personal  Property  System  and  (12) 
maintains  travel  advance  records  and 
reconciles  subsidiary  records  to  general 
ledger  advance  accounts. 

Cincinnati  Accounting  Section 
(CAJ222).  (1)  Maintains  a  system  of 
accounts  to  meet  the  budgetary  and 
accoimting  requirements  of  the  NIOSH 
accounting  point;  (2)  provides  financial 
information  for  management  purposes, 
effective  control  and  accoimtability  of 
all  accounting  point  funds,  and 
integration  of  NIOSH  accounting  with 
the  accounting  and  reporting  operations 
of  CDC  and  the  U.S.  Treasury;  (3) 
coordinates  the  NIOSH  accounting  point 
accounts  payable  and  receivable 
activities  including  auditing  of 
vouchers;  (4)  reviews  the  NIOSH 
accounting  point  system  for  compUance 
with  CDC,  HHS  and  General  Accounting 
Office  requirements;  and  (5)  reconciles 
NIOSH  accoimting  point  general  ledger 
accounts  including  cash,  property  and 
receivables. 

General  Ledger  Section  (CAJ224).  (1) 
Compiles  and  submits  the  Report  of 
Budget  Execution  which  reports  the 
obligations  incurred  against  the  current 
year  appropriation;  (2)  compiles  and 
submits  the  monthly  Statement  of 
Transactions  report  to  the  U.S.  Treasury 
which  reports  the  CDC  cash 
disbursements  by  appropriation.  (3) 
reconciles  general  ledger  cash  accounts 
with  the  U.S.  Treasury  monthly 
disbursements  and  receipts;  (4) 
performs  daily  maintenance  on  the 
general  ledger  accounts  including  the 
asset,  liability,  capital  and  budgetary 
accounts;  (5)  makes  recommendations 
for  improvements  to  the  accoimting 
system  and  monitors  internal  controls; 
(6)  analyzes  the  general  ledger  accounts. 


prepares  system-wide  reconciliations 
and  interprets  the  effect  of  transactions 
on  the  CDC's  financial  resources;  (7) 
develops  new  reports  to  support  budget 
requirements  and  to  support  the  needs 
of  CDC  management;  (8)  controls  input 
of  all  funding  transactions;  (9)  performs 
daily  maintenance  of  accounting  system 
tables;  (10)  controls  grant  awards 
processed  through  the  Payment 
Management  System  (PMS)  including 
submission  of  grant  obligations  to  PMS, 
recording  of  disbursements  received 
ft'om  PMS  and  reconciliation  of  the 
general  ledger  accounts. 

Budget  Branch  (CAf23).  (1)  Provides 
leadership,  consultation,  guidance,  and 
advice  on  budgetary  matters  to  CDC;  (2) 
prepares  consolidated  appropriation 
budget  estimates  including  narrative 
justifications;  (3)  conducts  studies  in 
budget  planning  to  determine  proper 
relationship  between  program  planning 
and  acquisition  of  funds;  (4)  develops 
criteria  to  be  used  in  estimating  program 
needs;  (5)  conducts  CDC-wide 
manpower  management  (including 
productivity  measurement)  activities; 
(6)  develops  expenditure  information 
for  preparation  of  quarterly  and  annual 
budgets;  and  (7)  designs  and  prepares 
reports,  tables,  and  analyses  to 
demonstrate  fiscal  requirements. 

Congressional/Legislative  Branch 
(CAJ24).  (1)  Serves  as  the  primary  CDC 
focal  point  for  planning,  organizing,  and 
administering  a  range  of  activities  for 
legislative  issues  related  to 
Congressional  appropriation  legislation 
matters;  (2)  summarizes  Congressional 
and  legislative  positions  on  national 
public  health  program  issues  in  order  to 
establish  impact  on  CDC  budgetary 
requirements;  (3)  reviews  and  analyzes 
new  or  amended  appropriation 
legislation  or  report  language 
concerning  public  health  programs, 
health  related  research  activities,  and 
scientific  research  pertinent  to  CDC's 
mission  and,responsibilities  and 
prepares  related  issues  papers;  (4)  in 
coordination  with  CIOs.,  develops 
appropriation  report  language  related  to 
budget  formulation  submissions;  (5) 
develops  strategy  and  background 
documentation  regarding  appropriation 
legislative  issues  and  prepares  related 
materials;  (6)  develops  appropriation 
legislative  background  materials  for 
presentation  to  HHS,  Office  of 
Management  and  Budget  (OMB)  and 
Congressional  Appropriations 
Committees;  (7)  assists  the  Director, 
FMO,  as  the  CDC  representative  at 
appropriations  hearings;  (9)  responds  to 
inquiries  regarding  appropriation 
budget-related  policy  issues;  and  (10) 
develops  training  strategies  on 


legislative  issues  for  the  professional 
development  of  staff. 

Financial  Systems  Branch  (CAf25).  (1) 
Responsible  for  the  analysis,  design, 
programming,  implementation, 
enhancement  and  documentation  of 
automated  accounting  systems  and 
subsystems  for  FMO;  (2)  provides 
consultative  services  to  systems 
implementers  within  CDC,  the 
Department  and  other  Federal  agencies 
on  a  broad  range  of  issues  including 
policy,  data  integrity,  systems 
integration  and  interfacing  issues  as 
they  relate  to  financial  management 
systems;  (3)  provides  technical  support 
and  assistance  to  various  committees, 
teams  and  users  in  the  integration  with 
FMO  financial  systems  and  the  access 
and  interpretation  of  financial  system 
data;  and  (4)  responsible  for  hardware 
£md  software  support  for 
microcomputers  and  local  area 
network(s)  within  FMO. 

Financial  Services  Branch  (CAJ26).  (1) 
In  conjunction  with  the  Financial  Policy 
and  Internal  Quality  Assurance  Activity, 
develops  and  implements  policies  and 
procedures  for  all  accounts  payable  and 
disbursement  functions  at  CDC;  (2) 
coordinates  activities  of  the  Financial 
Services  Branch  with  the  FMO  Director, 
FMO  Accounting  Branch,  FMO  Budget 
Branch,  FMO  Financial  Policy  and 
Internal  Quality  Assurance  Activity,  and 
FMO  Financial  Systems  Branch;  (3) 
coordinates  the  development  of  new 
financial  systems  to  automate  accounts 
payable  and  disbursement  operations, 
and  maintains  and  serves  as  the  CDC 
focal  point  on  all  existing  automated 
payment  and  disbursement  systems;  (4) 
reviews  obligation  documents  and 
payment  requests  from  a  variety  of 
private  sector  and  government  sources 
to  determine  the  validity  and  legality  of 
the  requests,  and  provides  electronic 
authorization  to  the  Department  of  the 
Treasury  to  issue  checl«  or  electronic 
funds  transfers  for  valid  payment 
requests;  (5)  compiles  and  submits  a 
variety  of  cash  management  and  travel 
reports  required  by  the  Department  of 
the  Treasury  and  various  other  outsitie 
agencies;  (6)  acts  as  liaison  with  the 
CIOs  and  outside  customers  to  provide 
financial  information,  resolve  problems 
and  provide  training  and  advice  on 
payment,  travel  and  disbursement 
issues:  (7)  serves  as  the  CDC  subject 
matter  expert  on  all  financial  matters 
dealing  with  international  travel, 
assignments  and  payments;  and  (8) 
analyzes  internal  reports  to  provide 
management  information  on  topics  such 
as  interest  expenses,  workload,  and 
various  other  performance  indicators. 

Cash  Management  and  Quality 
Control  Section  (CAJ262).  (1)  Overall 
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responsibility  "or  policies,  procedures, 
internal  contn  Is  and  systems  related  to 
section  payme  at  and  disbursement 
activities;  (2)  analyzes  and  reconciles 
disbursements  made  for  CDC  by  other 
Federal  activities,  and  insures  that 
disbursements  are  consistent  with 
Federal  Appro  priations  Law 
requirements,  jAO  policies,  interagency 
elimination  enlr>'  requirements,  and 
other  govemin  g  financial  regulations; 
(3)  overall  resj  onsibility  for  all  financial 
matters  dealin  ;  with  international 
travel,  assignn  ents  and  payments;  (4) 
serves  as  the  f(  ical  point  at  CDC  for 
Vendor,  emplo  yee  and  CIO  payment  and 
disbursement  i  [uestions  and  resolution 
of  payment  an  1  disbursement  problems; 
{5}  acts  as  CDC  liaison  on  all  payment 
issues  related  o  the  implementation  of 
the  Govemmei  it  Purchase  Card  Program; 
(6)  maintains  c  ontract  advance  records 
and  coordinate  s  the  recording  and 
reconciling  of  subsidiary  records  to 
general  ledger  advance  accounts;  (7) 
serves  as  the  (X)C  focal  point  for  cashier 
and  imprest  fund  issues;  (8)  analyzes 
year-end  unliq  uidated  obligations  for 
compliance  wi  th  Federal 
Appropriation ;  Laws  and  the  Economy 
Act,  and  recon  imends  funding  changes 
to  CIO's;  and  ('  ()  prepares  and  reconciles 
all  U.S.  Treasu  ry  Department  reports 
and  transmissi  ans  and  serves  as  the 
primary  point  Df  contact  for  all  U.S. 
Treasury  issuer,  (10)  performs  ongoing 
quality  control  reviews  of  various 
payment  and  c  isbursement  processes 
and  systems  ir  the  Financial  Services 
Branch,  incluc  ing  reviews  to  ensure 
compliance  wi  th  the  Prompt  Payment 
Act  and  to  validate  the  legality, 
propriety  and  iccoimting  treatment  of 
travel  and  non  travel  payments  at  CDC, 
including  revii  iws  of  payments 
processed  by  t  le  Cincinnati  office;  (11) 
identifies  recu  ring  problems  in 
payment  proct  sses  and  recommends 
corrective  acti(  ins  or  identifies  required 
training  to  con  ect  the  deficiency;  (12) 
serves  as  the  f(  cal  point  for  all  Federal 
Income  Tax  is;  ues  for  CDC  payments, 
reconciles  tax  rvithholding  general 
ledger  account  3,  and  prepares  all 
monthly,  quari  erly  and  annual  reports 
to  the  Internal  Revenue  Service:  and 
(13)  establishe  ;  local  policy  and 
procedures  on  electronic  payments  and 
maintains  the  ;  mtomated  file  containing 
vendor  payme  it  address  and  banking 
information. 
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(2)  analyzes  and  approves  payment  for 
all  equipment,  supplies,  travel, 
transportation  and  services  procured  by 
CDC,  and  ensures  the  validity,  legality 
and  proper  accounting  treatment  of 
expenditures  processed  through  the 
Accounts  Payable  module  of  the  CDC 
Financial  Management  System;  (3) 
provides  expert  level  guidance, 
oversight,  and  interpretation  of  policies, 
laws,  rules  and  regulations  for  the  CIO's 
on  all  aspects  of  travel  procedures  and 
policies  at  CDC,  including  the  use  of  the 
automated  travel  system,  local  travel, 
domestic  and  foreign  temporary  duty 
travel,  and  change  of  station  travel  for 
civil  service  employees,  foreign  service 
employees,  commissioned  officers,  CDC 
fellows,  etc.;  (4)  serves  as  the  Subject 
Matter  Expert  and  focal  point  for  the 
development  of  new  financial  systems 
to  automate  accounts  payable  operations 
and  serves  as  the  focal  point  for 
payment  systems  issues  for  CDC;  (5) 
researches  and  analyzes  appropriations 
law  issues  at  CDC  and  provide  guidance 
consistent  with  legal  and  regulatory 
guidelines;  (6)  compiles  and  submits  a 
variety  of  management  and  payment 
performance  reports  required  by  various 
outside  agencies;  (7)  analyzes  various 
internal  reports  to  provide  management 
information  on  topics  such  as  interest 
expenses,  workload,  and  various  other 
performance  indicators;  (8)  coordinates 
all  aspects  of  CDC's  Electronic 
Commerce  Program  in  the  Financial 
Services  Branch;  and  (9)  analyzes  a 
variety  of  accounting  and  travel  system 
reports  to  ensure  that  obligations  are 
liquidated  in  a  timely  manner. 

Facilities  Planning  and  Management 
Officer  (CAf 3).  (1)  operates,  maintains, 
repairs,  and  modifies  CDC's  Atlanta  area 
plant  facilities  and  conducts  a 
maintenance  and  repair  program  for 
CDC's  program  support  equipment;  (2) 
carries  out  facilities  planning  functions 
for  CDC,  including  new  or  expanded 
facilities,  and  a  major  repair  and 
improvement  program;  (3)  develops 
services  for  new,  improved,  and 
modified  equipment  to  meet  program 
needs;  and  (4)  conducts  CDC's  real 
property  and  space  management 
activities,  including  the  acquisition  of 
leased  space,  the  purchase  and  disposal 
of  real  property,  and  provides  technical 
assistance  in  space  plaiuiing  to  meet 
programmatic  needs. 

Office  of  the  Director  (CAfSl).  (1) 
Plans,  directs,  and  coordinates  the 
functions  and  activities  of  the  Facilities 
Planning  and  Management  Office 
(FPMO);  (2)  provides  management  and 
administrative  direction  for  budget 
planning  and  execution,  property 
management,  and  personnel 
management  within  FPMO;  (3)  provides 


leadership  and  strategic  support  to 
senior  managers  in  the  determination  of 
CDC's  long  term  facilities  needs;  (4) 
directs  the  operations  of  FPMO  staff 
involved  in  the  planning,  evaluation, 
design,  construction,  and  management 
of  facilities  and  acquisition  of  property; 
(5)  processes  data  for  management  and 
control  systems  and  develops  reports 
and  analyses;  and  (6)  assists  and  advises 
senior  CDC  officials  in  the  development, 
coordination,  direction,  and  assessment 
of  facilities  and  real  property  activities 
throughout  CDC's  facilities  and 
operations,  and  assiu-es  consideration  of 
facilities  management  implications  in 
program  decisions. 

Real  Property  and  Space  Management 
Activity  (CAJ312).  (1)  Conducts  the  Real 
Property  and  Space  Management 
Program  throughout  CDC,  including  the 
acquisition  of  leased  space,  the 
purchase  sand  disposal  of  real  property 
for  CDC  (with  emphasis  on  current  and 
long-range  planning  for  the  utilization 
of  existing  and  future  real  property 
resources);  (2)  provides  technical     • 
assistance  in  space  planning  to  meet 
programmatic  needs;  (3)  administers 
day-to-day  management  of  leased 
facilities  and  ensures  contract 
compliance  by  lessors;  (4)  provides 
technical  assistance  and  prepares 
contract  specifications  for  all  repair  and 
improvement  projects  in  leased  space; 
(5)  maintains  liaison  with  the  General 
Services  Administration  Regional 
Offices;  (6)  performs  all  functions 
relating  to  leasing  and/or  acquisition  of 
real  property  under  CDC  delegation  of 
authority  for  leasing  special  purpose 
space;  and  (7)  coordinates  the  relocation 
of  CDC  personnel  within  owned  and 
leased  space. 

Design  and  Construction  Management 
Office  (CAJ32).  (1)  Develops 
architectural  designs  and  engineering 
specifications  for  construction  of  new 
facilities  and  major  modifications  and 
renovations  to  Ct)C-owned  facilities;  (2) 
provides  architectural  and  engineering 
technical  services  and  consultation  on 
facility  project  designs;  (3)  provides  in- 
house  construction  administration 
services  for  CDC-owned  facilities  in 
Atlanta;  (4)  manages  interior  design  and 
furnitures  standards;  and  (5)  coordinates 
development  and  determination  of  best 
methods  and  means  for  the  planning 
and  conduct  of  assigned  projects, 
including  selection  of  resources. 

Facilities  Engineering  Office  (CAJ33). 
(1)  Operates,  maintains,  repairs,  and 
modifies  CDC's  Atlanta  area  plant 
facilities  and  other  designated  CDC 
facilities  throughout  the  United  States      , 
and  Puerto  Rico  and  conducts  a 
maintenance  and  repair  program  for 
CDC's  program  support  equipment;  (2) 
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develops  services  for  new,  improved, 
and  modified  equipm^t  to  meet 
program  needs;  (3)  provides  technical 
assistance,  reviews  maintenance  and 
operation  programs,  and  recommends 
appropriate  action  for  all  Atlanta  area 
facilities  and  other  designated  CDC 
facilities  throughout  the  United  States 
and  Puerto  Rico;  (4)  provides 
recommendations,  priorities,  and 
services  for  new,  improved,  or  modified 
equipment  to  meet  program  needs;  (5) 
provides  maintenance  and  operation  of 
the  central  energy  plant  including 
structures,  utilities  production  and 
utilities  distribution  systems  and 
equipment;  (6)  conducts  a  program  of 
custodial  services,  waste  disposal, 
incinerations,  and  disposal  of  biological 
waste  and  other  building  services  at  all 
CDC  Atlanta  area  facilities  and  other 
designated  CDC  facilities  throughout  the 
United  States  and  Puerto  Rico;  (7) 
provides  landscape  development, 
repair,  and  maintenance  at  all  CDC 
Atlanta  area  facilities  and  other 
designated  CDC  facilities  throughout  the 
United  States  and  Puerto  Rico;  (8) 
provides  hauling  and  moving  services 
for  CDC  in  the  Atlanta  area;  (9)  provides 
insect  and  rodent  control  services  for 
CDC  in  Atlanta  area  facilities;  (10) 
develops  required  contractual  services 
and  provides  supervision  for  work 
performed  in  these  areas;  (11) 
establishes  and  maintains  a 
computerized  system  for  maintenance 
services  and  for  stocking  and  ordering 
supplies  and  replacement  parts;  (12) 
provides  for  pick-up  and  delivery  of 
supplies  and  replacement  parts  to  work 
sites;  (13)  maintains  adequate  stock 
levels  of  supplies  and  replacement 
parts;  (14)  as  needed,  prepares  designs 
and  contract  specifications  and 
coordinates  completion  of  contract 
maintenance  projects;  (15)  manages 
CDC's  Energy  Conservation  Program  for 
all  CDC  facilities;  (16)  reviews  all 
construction  documents  for  energy 
conservation  goals  and  compliance  with 
applicable  CDC  construction  standards; 
(17)  participates  on  all  core  teams  and 
value  engineering  teams;  (18)  provides 
maintenance  and  inspection  for  fire 
extinguishers  and  fire  sprinkler  systems; 
(19)  provides  services  for  the 
procurement  of  natural  gas;  (20) 
develops  and  maintains  a  standard  • 
equipment  list  for  all  CDC  facilities;  and 
(21)  assists  the  Design  and  Construction 
Management  Office  and  the  Facilities 
Plaiming  and  Project  Management 
Office  with  facility-related  issues. 
Facilities  Planning  and  Project 
Management  Office  (CAf34).  Provides 
professional  architectural/engineering 
capabilities  and  technical  and 


administrative  project  support  to  CDC 
and  the  CIOs  for  renovations  and 
improvements  to  CDC-owned  facilities 
and  construction  of  new  facilities;  (2) 
prioritizes  design  and  construction 
needs  for  requested  CIO  projects;  (3) 
manages  and  administers  the  CDC 
renovations  and  improvement  (R&I) 
budget;  (4)  develops  project 
management  requirements  (including 
determination  of  methods  and  means  of 
project  completion  and  selection  of 
resources),  funding  sources,  and 
budgets;  and  (5)  serves  as  the  point  of 
contact  with  CIOs  for  administration 
and  coordination  of  all  facilities-related 
needs,  i.e.,  project  planning,  evaluation, 
estimation,  and  tracking. 

Human  Resources  Management  Office 
(CAf4).  (1)  Provides  service,  support, 
advice,  and  assistance  to  CDC 
organizations,  management,  and 
employees  in  all  areas  of  human 
resources  management;  (2)  conducts  and 
coordinates  personnel  management  for 
CDC's  civil  services  and  Commissioned 
Corps  personnel;  (3)  conducts  CDC's 
fellowship  programs;  (4)  develops  and 
issues  policies  and  procedures; 
conducts  recruitment,  special  emphasis, 
staffing,  position  classification,  position 
management,  pay  administration, 
performance  management  systems, 
employee  training  and  development, 
and  labor  relations  programs;  (5) 
maintains  personnel  records  and 
reports,  and  processes  personnel  actions 
and  documents;  (6)  administers  the 
Federal  life  and  health  insurance 
programs;  (7)  administers  the  employee 
recognition,  suggestion,  and  incentive 
awards  programs;  (8)  furnishes  advice 
and  assistance  in  the  processing  of 
Office  of  Workers'  Compensation 
Program  claims;  (9)  conducts  CDC's 
personnel  seciu"ity  and  substance  abuse 
programs;  (10)  develops,  maintains,  and 
supports  information  systems  to 
conduct  personnel  activities  and 
provide  timely  information  and  analyses 
of  CDC  persoimel  and  staffing  to  CDC 
management  and  employees;  (11) 
maintains  liaison  wiUi  the  Department 
of  Health  and  Human  Services  and  the 
U.S.  Office  of  Personnel  Management 
(USOPM)  in  the  area  of  human 
resoiures  management;  and  (12) 
administers  the  National  PeriFormance 
Review  and  Human  Resources 
initiatives  to  meet  current  and  futiu« 
requirements. 

Office  of  the  Director  (CAJ41}.  (1) 
Provides  leadership  and  technical 
guidance  to  CDC  in  plaiming, 
coordinating,  and  conducting  an 
effective  persoimel  program  for  civil 
service  (including  the  Senior 
Biomedical  Research  Service  [SBRS] 
and  the  Senior  Executive  Service  (SESj), 


Title  38,  Commissioned  Corps,  and 
fellowship  program  personnel;  (2)  plans, 
directs,  and  evaluates  the  activities  of 
the  Human  Resources  Management 
Office  (HRMO);  (3)  advises  the  Director, 
CDC,  and  other  CDC  management  staff 
on  all  matters  relating  to  human 
resoiut:es  management;  (4)  administers 
the  National  Performance  Review  and 
Human  Resources  initiatives;  (5) 
develops,  coordinates,  and  disseminates 
personnel  poUcies,  programs,  and 
procedures  in  position  management, 
classification,  compensation,  and 
staffing;  (6)  establishes  objectives, 
standards,  and  internal  controls; 
evaluates,  analyzes,  and  makes 
recommendations  to  improve  personnel 
authorities,  policies,  systems, 
operations,  and  procedures;  (7)  develops 
and  monitors  proposals  and  plans 
related  to  the  implementation  of  CDC 
diversity  personnel  programs  and 
projects;  assists  with  monitoring 
progress  and  the  success  of  existing 
diversity  recruitment  and  placement 
programs;  and  (8)  provides  all 
administrative/management  support  as 
required  in  HRMO. 

Organizational  Development  Branch 
(CAJ43).  (1)  Develops,  designs,  and 
implements  an  accredited 
comprehensive  strategic  human 
resource  leadership  development  and 
career  management  program  for  all 
occupational  series  throughout  CDC;  (2) 
develops  and  implements  training 
strategies  and  activities  that  contribute 
to  the  agency's  mission, 
accomplishments,  and  organizational 
performance;  (3)  integrates  a  variety  of 
learning  methods  to  provide  training;  (4) 
provides  consultation,  guidance,  and 
technical  assistance  to  managers  and 
employees  in  organizational 
development,  career  management, 
employee  development,  and  training;  (5) 
coordinates  the  research  and  acquisition 
of  external  training  and  educational 
opportunities  for  CDC  employees;  (6) 
conducts  the  career  counseling  program; 
(7)  administers  special  career 
management  programs  including  the 
career  development  program,  the  long- 
term  training  program,  cooperative 
programs,  the  worker  trainee 
development  program,  and  the 
mentoring  program;  (8)  conducts 
comprehensive  training  needs 
assessment  of  CDC  employees 
nationwide;  and  (9)  conducts  new 
enaployee  orientation. 

Career  Management  Section  (CAf 432). 
(1)  Develops  and  administers  agency 
intern  and  professional  development 
programs;  (2)  provides  consultation, 
guidance,  and  technical  assistance  to 
managers  and  employees  regarding 
career  management  and  employee 
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wide  intern  programs  for  succession 
planning  of  staffing  requirements;  and 
(12)  develops  and  maintains  continuing 
education  unit  accreditation  for  school 
curricida. 

Field  Operations  Branch  (CAJ44).  (1) 
Plans,  develops,  directs,  coordinates, 
implements  and  evaluates  human 
resources  management  programs, 
policies,  procedures,  and  systems;  (2) 
participates  in  the  development  of  CDC 
HRMO  policy,  strategic,  long-  and  short- 
range  plans,  programs,  and  resource 
allocations;  (3)  serves  as  the  primary 
contact  for  HRMO  remote/field 
operations  providing  a  full  range  of 
personnel  management,  advisory 
consulting,  and  information  services;  (4) 
provides  leadership,  technical  direction, 
and  guidance  in  human  resource 
utilization,  program  development  and 
evaluation;  organizational  development, 
position  management,  classification  and 
pay  administration;  employment, 
recruitment,  and  staffing;  employee/ 
labor/partnership  relations;  benefits  and 
services;  performance  management, 
awards,  training  and  employee 
development;  transactions,  personnel 
records,  and  files  management;  (5) 
coordinates  HRMO  remote/field 
operations  with  Headquarter's  staff  and 
other  CDC,  HHS,  Federal,  State,  local, 
and  private  organizations;  (6)  develops 
annual  staffing  and  recruitment  plans, 
special  recruitment  campaigns, 
crediting  plans,  announcements, 
advertisements,  and  special  information 
materials;  (7)  conducts  position 
memagement  studies,  desk  audits, 
qualifications  analyses,  peer  review 
panels,  training  assessments,  and 
reductions-in-force;  (8)  determines  title, 
series,  and  grade  of  positions: 
qualifications,  rating,  and  ranking  of 
applicants:  and  (9)  executes 
performance,  awards,  training,  labor 
relations,  merit  promotion,  delegated 
examining,  summer  student,  fellowship 
and  special  emphasis  plans;  appointing 
and  classification  authority;  keys, 
journalizes  and  files  transactions. 

Work  Force  Relations  and  Partnership 
Branch  \CAJ42).  (1)  Plans,  develops,  and 
provides  consultation,  guidance,  and 
technical  advice  on  available  employee 
services  and  assistance:  performance, 
award,  and  conduct  issues:  leave 
administration;  on-the-job  injuries  and 
exposures  to  infectious  diseases;  debt 
complaints;  and  other  job-related  issues; 
(2)  develops  and  administers  labor- 
management  and  employee  relations 
program  including  disciplinary  actions, 
grievances  and  appeals,  labor 
negotiations,  collective  bargaining, 
management  representation  before  third 
parties,  and  partnership  activities;  (3) 
serves  as  liaison  with  the  Office  of 


Health  and  Safety  and  other  CDC  staff     , 
for  personnel  matters  relating  to 
substance  abuse  and  other  employee 
assistance  programs;  (4)  coordinates  the 
Fare  Share  and  Dependent  Care 
programs;  (5)  coordinates  all  Feunily 
Friendly  programs;  (6)  administers  the 
incentive  and  suggestion  awards 
programs;  (7)  coordinates  and  processes 
garnishment,  child  support,  and  other 
collection  actions  for  CDC  employees; 
(8)  serves  as  the  primary  agency  contact 
on  all  matters  associated  with  labor- 
management  relations;  (9)  plans,  directs, 
coordinates,  and  conducts  contract 
negotiations  on  behalf  of  agency 
management  with  labor  organizations 
holding  exclusive  recognition;  (10) 
represents  management  in  third  party 
proceedings  involving  labor  and 
employee  relations  issues;  (11)  serves  as 
the  authority  to  ensure  validity, 
consistency,  and  legality  of  employee 
relations  matters  concerning  grievances 
(both  negotiated  and  agency 
procedures),  disciplinary  actions, 
adverse  actions,  and  resultant  third 
party  hearings;  (12)  plans  and 
coordinates  all  programmatic  activities 
to  include  preparation  of  disciplinary 
and  adverse  action  letters  and  all  final 
agency  decisions  in  grievances  and 
appeals;  (13)  provides  technical  advice, 
consultation,  and  training  on  matters  of 
employee  conduct  and  performance  and 
provides  personnel  services  on  debt 
complaints;  (14)  serves  as  the  authority 
and  primary  agency  contact  on  all 
matters  associated  with  labor- 
management  partnership  activities;  (15) 
provides  consultation,  guidance,  and 
technical  advice  to  personnel 
generalists,  managers,  and  employees  on 
all  family  programs;  (16)  develops, 
implements,  and  coordinates  CDC 
Quality  of  Work  Life  initiatives;  (17) 
provides  personnel  services  relating  to 
on-the-job  injuries  and  exposures  to 
infectious  diseases;  and  (18)  develops, 
implements,  and  coordinates 
performance  management  systems  for ' 
civil  service  employees  other  than  SES 
and  SBRS. 

Operations  Branch  (CAJ45).  (1)  Serves 
as  the  primary  contact  for  CDC 
management  and  employees  in 
obtaining  the  full  range  of  personnel 
assistance  and  management  services  for 
civil  service  and  Cogimissioned  Corps 
personnel;  (2)  provides  leadership, 
technical  assistance,  guidance,  and 
consultation  in  human  resource 
utilization,  position  management, 
position  classification,  staffing, 
employee  relations,  reorganization, 
program  evaluation,  performance 
management,  and  personnel  records  and 
files  management;  (3)  works  as  a  team 
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with  other  personnel  specialists  and 
CDC  organizations  to  develop  staffing 
plans,  identify  recruitment  needs,  and 
conduct  position  management  studies, 
desk  audits,  and  job  analyses;  (4)  plans, 
develops,  implements,  and  evaluates 
systems  to  ensure  consistently  high 
quality  personnel  services;  (5)  processes 
personnel  actions  by  determining 
position  classifications,  issuing  vacancy 
announcements,  assisting  in 
development  of  selection  criteria, 
conducting  examining  under  delegated 
ex£unining  authority,  conducting 
candidate  rating  and  ranking  under  CDC 
Merit  Promotion  Plan,  making 
qualification  determinations, 
determining  pay,  conducting 
reductions-in-force.  and  effecting 
appointments  and  other  actions;  (6) 
coordinates  with  other  Federal  agencies 
for  the  assignment  of  CDC  personnel  in 
other  countries;  (7)  establishes  and 
maintains  personnel  and  payroll 
records,  files,  and  controls;  and  (8) 
provides  assistance  in  the 
implementation  of  HHS  Plan  for  Drug 
Free  Workplace. 

Commissioned  Corps  Section 
(CAJ452).  (1)  Provides  technical 
assistance  and  information  on  rights, 
benefits,  and  obligations  of  the 
Commissioned  Corps  service  to 
Commissioned  Corps  personnel  and 
CDC  management;  (2)  provides 
assistance  and  information  on 
Commissioned  Corps  policies  and 
systems  such  as  pay,  performance 
management,  assignments,  health 
benefits,  training,  travel,  relocation, 
promotions,  and  retirement:  (3)  provides 
staffing  assistance  for  CDC's 
Commissioned  Corps  promotion  and 
awards  programs;  and  (4)  maintains 
liaison  and  coordinates  personnel 
services  for  Commissioned  Corps 
personnel  with  the  Division  of 
Commissioned  Personnel. 

Central  Staffing  Section  (CA!453).  (1) 
Implements  a  centralized  staffing  and 
placement  program;  (2)  administers  the 
delegated  examining  authority,  the 
direct  hiring  authority,  and  the 
temporary  limited  appointment 
authority' granted  by  USOPM;  (3) 
oversees  the  overall  staffing  process  and 
insures  quality  control;  (4)  reviews, 
evaluates,  and  makes  recommendations 
on  the  application  and  implementation 
of  the  USOPM  delegated  authorities  and 
merit  promotion  program  rules  and 
regulations:  (5)  provides  guidance  and 
consultation  in  job  analyses  and  in 
development  of  knowledge/skills/ 
abilities  (KSAs)  crediting  plans;  and  (6) 
manages  various  staffing  programs  such 
as  the  CDC  summer  program,  the 
Voluntary  Employee  Referral  Program, 
the  Interagency  Career  Transition 


Assistance  Program,  and  the  Career 
Transition  Assistance  Program. 

Technical  Services  Section  (CAJ454). 
(1)  Provides  central  persoimel  services 
and  assistance  in  the  areas  of  employee 
benefits,  personnel  action  processing, 
data  quality  control/assessment,  and 
files/records  management;  (2)  serves  as 
liaison  between  CDC  and  the  HHS 
payroll  office  resolving  discrepancies 
with  pay  and  leave;  (3)  administers  the 
leave  donor  program  and  processes  time 
and  attendance  amendments;  (4) 
provides  policy  guidance  and  technical 
advice  and  assistance  on  retirement,  the 
Thrift  Savings  Plan,  health/life 
insvuance,  and  savings  bonds;  (5)  codes 
and  finalizes  all  personnel  actions  in  the 
automated  personnel  data  system;  (6) 
assists  with  new  employee  orientation: 
(7)  establishes  and  maintains  the  official 
persoimel  files  system  and  administers 
personnel  records  storage  and  disposal 
program:  (8)  responds  to  employment 
verification  inquiries;  (9)  administers 
the  personnel  security  program;  (10) 
initiates  suitability  background  checks 
and  fingerprints  for  all  CDC  personnel; 
and  (11)  provides  assistance  in  the 
implementation  of  the  HHS  Plan  for  a 
Drug  Free  Workplace. 

Information  Technology  and  Analysis 
Branch  (CAf46).  (1)  Develops  strategic 
plans  for  information  technology  and 
information  systems  to  support  CDC's 
and  HRMO's  personnel  information 
requirements;  (2)  acquires  and 
implements  appropriate  technology  and 
develops  information  systems  to  meet 
CDC-wide  information  needs  on 
personnel,  staffing,  and  work  force 
characteristics  and  trends;  (3)  provides 
support  to  HRMO  organizations  and 
users  in  achieving  automation  of 
functions  and  use  of  information 
technology  and  systems:  (4)  develops, 
manages,  and  supports  centralized 
information  technology  and  systems  in 
support  of  personnel  activities, 
including  the  HHS  personnel  system;  (5) 
researches  and  develops  new  sources  of 
personnel  information  and  access 
methods  including  computer-based 
CDC-wide  surveys;  (6)  coordinates 
HRMO  information  resource 
management  activities  with  IRMO  and 
CDC  information  resource  management 
committees;  (7)  conducts  demographic 
analysis  of  the  CDC  work  force  and 
publishes  results  in  management 
reports;  and  (8)  develops  methodologies 
to  assess  the  impact  of  revised 
personnel  policies  and  practices  on  the 
work  force. 

Outreach  and  Marketing  Branch 
(CAf47).  Develops  and  implements 
human  resource  management  marketing 
campaigns;  (2)  provides  leadership  in 
identifying  the  Centers/Institute/Offices' 


(CIOs)  recruiting  needs,  and  assesses, 
analyses,  and  develops  CDC's  short-  and 
long-range  recruitment  plans  to  meet 
these  needs;  (3)  provides  consultation, 
guidance,  and  technical  advice  on 
recruitment  and  special  emphasis 
policies,  practices,  and  procedures, 
including  search  committees;  (4) 
strategize  on  the  best  approach  to 
recruitment  as  specific  events,  and 
designs  and  develops  recruitment 
materials  for  events;  (5)  maintains  and 
manages  the  Automated  Applicant 
Listing  System  (AALS/Resumix)  for 
storage  and  retrieval  of  applications  of 
those  individuals  with  education  and 
experience  appropriate  for  commonly 
needed  and  hard-to-fill  positions; 
coordinates,  with  CIOs,  the  referral  of 
appropriate  candidates  from  the 
applicant  pool  for  position  vacancies; 
(6)  provides  leadership  on  recruitment 
activities  through  the  development  of 
policies  and  practices  for  effective 
communication  of  HRMO  programs, 
coordinates  the  development  and 
dissemination  of  information  among 
HRMO  and  the  CIOs,  provides  training 
and  technical  assistance  to  CIO  staff;  (7) 
manages  and  operates  the  CDC  Job 
Information  Center,  including  the 
automated  telephone  job  line;  (8) 
markets  and  manages  special  emphasis 
programs  including  the  Program  for 
Persons  with  Disabilities  and  the 
Disabled  Veterans  Affirmative  Action 
Program,  the  Veterans  Readjustment 
Appointment  Program,  the  Federal 
Equal  Opportunity  Recruitment 
Program,  and  diversity  recruitment  and 
placement,  college  relations  and  student 
employment  programs:  and  (9)  provides, 
leadership  in  assessing  progress  in 
achieving  overall  staffing;  EEO,  and 
Affirmative  Action  goals. 

Information  Resources  Management 
Office  (CAJ5).  (1)  Develops  and 
coordinates  CDC-wide  plans  and 
budgets  for  the  management  of 
information  technology  and  services, 
including  data  processing,  office 
automation,  and  telecommunications; 
(2)  develops  and  recommends  policies 
and  procedures  relating  to  information 
resources  management  and  support 
services;  (3)  provides  leadership  in  the 
implementation  of  policies  and 
procedures  to  promote  improved 
information  management  practices 
throughout  CDC;  (4)  coordinates, 
manages,  and  administers  CDC-wide 
integrated  ADP,  office  automation,  and 
telecommunications  networks;  (5) 
identifies  CDC-wide  information  needs, 
and  develops  or  stimulates  the 
development  of  creative  solutions  to 
these  needs;  (6)  designs,  develops, 
catalogs,  and  manages  data  bases. 
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including  acquisition  and  use  of  .     • 
external  datafbases,  and  infonnation 
systems  supporting  CDC-wide 
functions;  (7|  maintains  state-of-the-art 
expertise  in  information  science  and 
technology  ta  promote  the  efficient  and 
effective  con<  uct  of  the  CDC  mission; 
(8)  provides  c  onsultation,  technical 
advice  and  as  sistance,  and  training  in 
the  selection  md  use  of  equipment, 
systems,  and  services  to  process 
infonnation;  9]  manages  all  centralized 
data  and  wor  1  processing,  voice,  and 
data  communications  facilities;  (10) 
develops  and  coordinates  the 
implementati  an  of  IRMO  information 
security  prog)  ams;  (11)  maintains 
liaison  with  HHS,  PHS.  and  other 
Federal  agendies  on  infonnation 
resources  management  activities. 

Office  ofthh  Director  (CAJ51).  (1) 
Plans,  directsl  coordinates,  and 
implements  activities  of  the  Information 
Resources  Management  Office  (IRMO); 

(2)  develops  ^d  coordinates  CDC-wide 
plans  and  budgets  for  the  management 
of  informatioii  technology  and  services, 
including  dati  processing,  office 
automation,  and  telecommunications; 

(3)  develops  a  ad  recommends  policies 
and  procediufs  relating  to  information 
resources  maiiagement  and  support 
services;  (4)  provides  leadership  in  the 
implementati(  )n  of  policies  and 
procedures  to  promote  improved 
information  nianagement  practices 
throughout  CDC;  (5)  coordinates  CDC- 
wide  integrated  ADP,  office  automation, 
and  telecommunications  networks;  (6) 
maintains  stat  B-of-the-art  expertise  in 
information  science  and  technology  to 
promote  the  e  ncient  and  effective 
conduct  of  th<  CDC  mission;  (7) 
performs  and  :oordinates  research  and 
development  i  ictivities  related  to  new 
information  re  sources  management 
technologies;  8)  coordinates  the  design, 
development,  and  implementation  of 
CDC-wide  infdrmation  resources 
memagement  s  ystems  architectxue;  (9) 
identifies  CDC  -wide  information  needs, 
and  develops  )r  stimulates  the 
development  ( if  creative  Office  solutions 
to  these  needs  (10)  coordinates  the 
provision  of  technical  advice, 
assistance,  and  consultation  in  the 
selection  and  i  jse  of  information 
technology,  systems,  and  services;  (11) 
develops  and  coordinates  the 
implementatic  n  of  ERMO  information 
security  progr  ims;  (12)  provides 
administrative  services  to  IRMO,"  as 
appropriate;  (13)  maintains  liaison  with 
HHS,  PHS,  and  other  Federal  agencies 
on  informatioi  i  resources  management 
activities. 

Administrai  ive  and  Program  Services 
Activity  (CAJ5 12).  (1)  Plans,  coordinates, 
and  provides  <  dministrative  support 


and  management  assistance  IRMO-wide 
in  the  areas  of  fiscal  management, 
personnel,  travel,  training,  contract 
administration,  and  other  administrative 
services;  (2)  provides  assistance  in 
formulating,  developing,  negotiating, 
managing,  and  administering  various 
IRMO  and  CDC-wide  technology  and 
service  contracts;  (3)  coordinates, 
manages,  and  provides  review  and 
oversight  of  IRMO  activities  relating  to 
all  areas  of  acquisition,  materiel 
management,  and  reimbiusable 
agreements;  (4)  develops  and 
implements  administrative  policies, 
procedures,  and  operations,  as 
appropriate,  for  IRMO,  and  prepares 
special  reports  and  studies  as  required 
in  the  administrative  management  areas; 
(5)  maintains  liaison  with  the  staffs  of 
other  offices  within  the  Office  of 
Program  Support  and  the  administrative 
offices  of  the  CIOs. 

CDC  Information  Center  (CAJ55).  (1) 
In  collaboration  with  CDC  Information 
Center  user,  CIOs,  and  external  partners, 
plans,  directs,  develops,  implements, 
promotes,  disseminates,  and  evaluates 
CDC  Information  Center  services  and 
products;  (2)  coordinates  with  all  CDC 
Information  Centers  in  the  development 
of  strategic  plans,  services,  and  products 
for  all  CDC  Information  Centers;  (3) 
provides  CDC-wide  coordination  for 
Web  services  and  dociunent 
management  database  applications;  (4) 
provides  comprehensive  information 
and  references  services  for  CDC 
scientists  and  the  broader  public  health 
community  by  accessing  print  and 
electronic  literatiire,  Web  products,  and 
database  services;  (5)  delivers  training, 
expertise,  consultation,  and  assistance 
in  use  of  information  services  and 
products  for  CDC  researchers  and  for  the 
public  health  community;  (6)  plans  and 
manages  book  and  docvunent  delivery 
services  including  desktop  delivery, 
photocopy,  circulation,  and  interlibrary 
loan;  (7)  selects,  organizes,  and 
maintains  print  and  electronics 
resources  and  collections  to  support 
information  needs  of  CDC  researchers 
and  external  partners;  (8)  plans  and 
manages  information  systems  to  provide 
access  to  CDC  information  center 
holdings  and  other  public  health 
information  resources;  (9)  provides 
consultation  and  technical  assistance  to 
other  CDC  organizations  in  plaiuiing, 
developing,  and  implementing 
information  services  and  products;  (10) 
coordinates  the  assessment  of  user 
needs  and  directs  responses,  including 
the  development  of  new  products  and 
services,  for  user  groups;  (11)  evaluates, 
develops,  and  selects  new  information 
technology  for  the  management  and 


dissemination  of  information  services 
and  products. 

Large  Systems  Computing  Branch 
(CAJ52).  (1)  Plans,  directs,  and  evaluates 
activities  of  the  Large  Systems 
Computing  Branch;  (2)  plans  and 
coordinates  the  selection,  development, 
management,  promotion,  training,  and 
support  of  CDC-wide  mainfi-ame 
software  and  distributed  database 
technologies;  (8)  coordinates  training, 
advice,  consultation,  and  assistance  to 
users  of  mainframe  and  database 
software;  (4)  provides  technical 
assistance  in  the  development  and 
support  of  data  exchange  between 
mainfi^me  and  distributed  databases; 
(5)  provides  technical  assistance  and 
support  for  CDC-wide  statistical 
analysis  software;  (6)  manages  and 
coordinates  CDC-wide  data  resoiu-ces 
ensuring  integrity,  availability,  seciuity, 
and  recoverability;  (7)  coordinates  the 
identification  of  user  needs  for 
mainfi-ame,  statistical,  and  distributed 
database  technologies  through  user 
groups  and  other  forums. 

Management  Infonnation  Systems 
Branch  (CAJ53).  (1)  In  collaboration 
with  other  CDC  organizations,  plans, 
directs,  develops,  implements,  supports, 
and  evaluates  CDC's  centralized 
management  information  systems;  (2) 
collaborates  with  CDC  organizations  to 
jointly  develop,  test,  and  implement 
CDC-wide  management  information 
systems;  (3)  coordinates  the 
development  of  strategies  plans  for 
CDC-wide  management  information 
systems;  (4)  provides  consultation  and 
technical  assistance  to  other  CDC 
organizations  in  management 
infonnation  systems  development, 
access  to  centralized  management  data, 
and  system  integration;  (5)  determines 
appropriate  technology  architecture  and 
methodology  for  each  centralized 
management  information  system;  (6) 
maintains  databases,  inventories,  and 
data  dictionaries  for  CDC's 
administrative  data;  (7)  determines 
needs  and  recommends  approaches  for 
developing  systems  and  interfaces 
between  various  information 
technologies  for  sharing  data  and 
performing  cooperative  applications 
processing;  (8)  determines,  in 
consultation  with  users  and  the  systems 
seciuity  officer,  applicable  database  and 
applications  security  measures  in 
accordance  with  sensitivity  and 
criticality  of  the  data  or  system;  (9) 
develops  standards,  quality  assurance 
procedures,  and  guidelines  for  effective 
and  efficient  approaches  to  applications 
development  and  database  management; 
(10)  coordinates  the  provision  of 
dociunentation,  support,  and  training  in 
the  use  of  information  systems 


Federal  Register /  Vol.  68,  No.  152 /Thursday,  August  7.  2003 /Notices 


47073 


purchased  or  developed  by  the  Branch; 
(11)  researches  and  develops  new 
technologies  and  methodologies  for 
management  information  system 
development  and  database  management. 
Network  Technology  Branch  (CAJ54). 
(1)  Designs,  develops,  implements, 
supports,  and  manages  CDC's 
centralized  networking  facilities 
including  voice,  data,  and  video 
communications;  (2)  manages  the 
design,  development,  and 
implementation  of  specialized  systems 
software,  utilities,  routines,  and  other 
control  programs  to  enhance  and 
facilitate  the  use,  integration,  and 
communications  between  information 
processing  equipment,  software,  and 
systems;  (3)  provides  data  network 
support  services  for  CDC's  local  area 
networks  (LANs)  and  wide  area  network 
(WAN)  including  planning,  managing, 
installing,  diagnosing  problems, 
maintaining,  and  repairing  data  network 
equipment  not  chaimel-connected  to  the 
mainframe,  the  electronics,  operating 
software  and  data  communications 
technology  such  as  controllers, 
mulitplexors,  network  interface  boards, 
modems,  gateways,  bridges,  routers,  and 
transport  media  such  as  leased 
telephone  lines,  copper  and  fiber  optic 
cabling  systems;  (4)  performs  ongoing 
research,  evaluation,  and  testing  of  new 
technologies  and  services  to  improve 
CDC's  LANs  and  WAN;  (5)  provides 
problem  triaging,  and  diagnostic  and 
repair  services  for  CDC  Computer  Center 
network  terminals  and  other  personal 
workstation  processors;  (6)  assists  in 
assuring  maximum  network  reliability, 
availability,  performance,  and 
serviceability  through  monitoring, 
testing,  and  evaluating  network 
architectiue,  implementation,  and 
transmission  characteristics;  (7) 
provides  technical  support  and 
coordinates  training  for  users  of  LAN 
and  WAN  hardware  and  software;  (8) 
provides  management,  operational 
support,  and  user  assistance  for  IRMO- 
managed  office  systems  and  LANs;  (9) 
mcinages,  administers,  and  coordinates 
CDC's  electronic  mail  and 
communication  gateways;  (10)  provides 
technical  assistance  to  CDC 
organizations  in  selecting,  installing, 
maintaining,  and  evaluating  office 
systems  and  LAN  software;  (11) 
coordinates  office  systems  and  LAN 
user  groups;  (12)  provides  voice 
communications  services,  equipment, 
and  support  for  CDC  Atlanta  facilities 
by  analyzing  requirements  and 
designing,  ordering,  and  managing  the 
installation  of  appropriate  equipment, 
software,  and  services;  (13)  performs 
ongoing  research,  evaluation,  and 


testing  of  new  technologies  and  services 
tp  improve  CDC's  voice 
communications  architecture  and 
services;  (14)  provides  support  of  CDC's 
voice  communications  network  by 
triaging  problem  reports,  diagnosing 
problems,  and  taking  conective  actions 
through  contractors,  service  providers, 
and  staff  to  effect  software  changes, 
equipment  replacement,  wiring  repairs, 
user  training,  and  other  actions;  (15) 
provides  technical  assistance  to  CDC 
field  locations  in  telecommunications 
management  issues. 

Management  Analysis  and  Services 
Office  (CAJ6).  (1)  Plans,  coordinates, 
and  provides  CDC-wide  administrative, 
technical,  management,  and  information 
services  in  the  following  areas:  policy 
development  and  consultation,  studies 
and  surveys,  delegations  of  authorities, 
organizations  and  functions, 
information  security.  Privacy  Act, 
confidentiaUty  management,  records 
management,  printing  prociu-ement  and 
reproduction,  classroom  and  meeting 
management,  forms  design  and 
manageinent,  publications  distribution, 
mail  services,  public  inquiries,  reports 
and  committee  management,  special 
events  coordination;  (2)  develops  and 
implements  policies  and  procedures  in 
these  areas;  (3)  conducts  management 
control  reviews  and  coordinates  10/ 
GAO  audits;  (4)  maintains  liaison  with 
HHS,  General  Services  Administration, 
the  Government  Printing  Office, 
National  Archives  and  Records 
Administration,  and  other  Government 
and  private  agencies. 

Office  of  the  Director  (CAJ61).  (1) 
Plans,  directs,  coordinates,  and 
implements  activities  of  the 
Management  Analysis  and  Services 
Office  (MASO). 

Committee  Management  and  Program 
Panels  Activity  (CAJ62).  (1)  Develops 
and  manages,  in  conjunction  with  CDC's 
grants  management  requirements,  a 
CDC-wide  special  emphasis  panel  that 
is  the  primary  review  mechanism  for 
assuring  scientific  and  programmatic 
review  of  applications  for  grant  support; 
(2)  coordinates  committee  management 
activities,  including  Federal  advisory 
committees,  for  CDC;  (3)  plans  and 
coordinates  CDC  special  events. 

Management  Analysis  Branch 
(CAf64).  (1)  Provides  consultation  and 
assistance  to  CDC  program  officials  on 
the  establishment,  modification,  or 
abolishment  of  organizational  structures 
and  functions;  reviews  and  analyzes 
organizational  changes;  and  develops 
documents  for  approval  by  appropriate 
CDC  or  HHS  officials;  (2)  conducts 
management  and  operational  studies  for 
CDC  to  improve  the  effectiveness  and 
efficiency  of  management  and 


administrative  systems  techniques, 
policies,  and  organizational  structures; 
(3)  interprets,  analyzes,  and  makes 
recommendations  concerning 
delegations  and  redelegations  of 
program  and  administrative  authorities, 
and  develops  appropriate  delegating 
documents;  (4)  develops  and 
coordinates  the  implementation  and 
conduct  of  CDC-wide  information 
security  programs;  (5)  conducts  a  CDC- 
wide  records  management  program, 
including  provision  of  technical 
assistance  in  the  development  and 
conduct  of  electronic  records 
management  activities;  (6)  plans,    . 
directs,  and  coordinates  requirements  of 
OMB  Circulars  A-76  and  A-123  to 
conduct  management  review  activities 
and  to  determine  whether  certain 
Agency  functions  might  be  more 
appropriately  carried  out  through  or  by 
commercial  sources;  (7)  plans,  develops, 
and  implements  policies  and 
procedures  in  these  areas,  as 
appropriate. 

Management  Procedures  Branch 
(CAJ63).  (1)  Manages  the  CDC  policy 
issuance  system  to  include  policy 
development,  dissemination,  and 
advisory  services;  interprets  HHS  and 
other  directives  and  assesses  their 
impact  on  CDC  policy,  and  maintains 
the  official  CDC  library  of 
administrative  management  policy  and 
procedures  manuals;  (2)  directs  the 
agency-wide  confidentiality 
management  function  to  process 
applications  for  approval  to  collect 
sensitive  research  data  in  accordance 
with  special  confidentiality  authorities 
in  Sections  301(d)  and  308(d)  of  the 
Public  Health  Service  Act;  (3) 
coordinates  IG/GAO  audit  activities;  (4) 
provides  consultation  and  assistance  to 
CDC  program  officials  and  staff  in 
complying  with  the  requirements  of  the 
Privacy  Act  and  accompanying 
guidelines  and  regulations;  (5)  provides 
forms  management  services,  including 
development,  coordination  of 
clearances,  and  inventory  management; 
(6)  plans,  develops,  and  implements 
policies  and  procedures  in  these  areas, 
as  appropriate. 

Management  Services  Branch 
(CAJ65).  (1)  Plans  and  conducts  a 
publications  management  program, ' 
including  development,  production, 
procurement,  distribution,  and  storage 
of  CDC  publications;  (2)  plans,  directs, 
coordinates,  and  implements  CDC-wide 
information  distribution  services  and 
mail  and  messenger  services,  including 
the  establishment  and  maintenance  of 
mailing  lists;  (3)  maintains  liaison  with 
contract  suppliers,  HHS,  the 
Government  Printing  Office,  and  other 
Government  agencies  on  matters 
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pertaining  t(  i  printing,  copy  preparation, 
reproductioi  i,  and  procurement  of 
printing;  (4)  serves  as  the  focal  point  for 
recommend:  ng  policies  and  establishing 
procedures  I  or  matters  pertaining  to 
energy  conservation  and  recycling;  (5) 
receives  and  reviews  requests  received 
from  the  pul  lie  for  information  and 
publications ,  and  responds  to  the 
requests  or  f  )rwards  to  the  appropriate 
CDC  program  for  action;  (6)  manages  the 
CDC  leamin  ;  environment  through 
classroom  ai  d  meeting  support  for 
CDC's  Atlan  a  campuses;  (7)  plans, 
develops,  an  d  implements  policies  and 
procedures  i  i  these  areas,  as 
appropriate. 

Procuremt  nt  and  Grants  Office 
(CAJ7).  (1)  Advise  the  Director,  CDC, 
and  the  Dire  rtor's  staff,  and  provides 
leadership  ai  id  direction  for  CDC 
acquisition,  tssistance,  and  materiel 
management  activities;  (2)  plans  and 
develops  CD  "-wide  policies, 
procediu-es,  i  ind  practices  in  acquisition, 
assistance,  aj  id  materiel  management 
areas;  (3)  obt  lins  research  and 
development ,  services,  equipment, 
supplies,  an(  construction  through 
acquisition  p  recesses;  (4)  maintains 
functions  rel  iting  to  personal  property, 
transportatio[i,  and  warehousing 
operations:  (li)  awards,  administers,  and 
terminates  cc  ntracts,  purchase  orders, 
grants,  and  c  )operative  agreements;  (6) 
maintains  a  c  ontinuing  review  of  CDC- 
wide  acquisi  ion,  assistance,  and 
materiel  mar  agement  operations  to 
ensure  adhersnce  to  laws,  policies, 
procedures,  i  nd  regulations;  (7) 
maintains  lia  son  with  HHS,  PHS,  GSA, 
and  other  Fe(  leral  agencies  on 
acquisition,  a  ssistance,  and  materiel 
management  policy,  procedure,  and 
operating  ma  tters. 

Office  oftl  e  Director  (CAJ71).  (1) 
Provides  leac  ership  and  guidance  in  all 
areas  of  Proci  irement  and  Grants  Office, 
(POO)  activit  es;  (2)  provides  technical 
and  manager  al  direction  for  the 
development  of  CDC-wide  policies, 
procedures,  and  practices  in  the 
acquisition,  assistance,  and  material 
management  areas;  (3)  participates  with 
senior  manag  ement  in  program 
planning,  pol  icy  determinations, 
evaluations,  iind  decisions  concerning 
acquisition,  assistance,  and  materiel 
management;  (4)  provides  direction  for 
award,  admiiistration,  measures  of 
effectiveness  and  termination  of 
contracts,  putchase  orders,  grants,  and 
cooperative  agreements;  (5)  maintains  a 
continuing  raview  of  CDC-wide 
acquisition,  assistance,  management, 
and  materiel  Inanagement  operations  to 
assure  adherance  to  laws,  policies, 
procedures,  a  nd  regulations;  (6) 
maintains  Ua  son  with  HHS.  GSA,  and 


other  Federal  agencies  on  acquisition, 
assistance,  and  materiel  management 
policy,  procedure,  and  operating 
matters;  (7)  provides  administrative 
services  and  direction  for  budget, 
property,  travel,  and  personnel  of  the 
PGO;  (8)  processes  data  for  and 
maintains  the  contract  information 
system  for  CDC  and  HHS;  (9)  provides 
technical  and  managerial  direction  for 
the  development,  implementation  and 
maintenance  of  the  Integrated  Contracts 
Expert  (ICE)  System  on  a  CDC-wide 
basis;  (10)  provides  administrative 
support  activities  for  training  and 
development  of  all  PGO  employees;  (11) 
operates  CDC's  Small  and 
Disadvantaged  Business  Program  and 
provides  direction  and  support  to 
various  other  socioeconomic  programs 
encompassing  the  acquisition  and 
assistance  activities;  (12)  provides  cost 
advisory  support  to  acquisition  and 
assistance  activities  with  responsibility 
for  initiating  respects  for  audits  and 
evaluations,  and  providing 
recommendations  to  contracting  officer 
or  grants  management  officer;  (13)  as 
required,  participates  in  negotiations 
with  potential  contractors  and  grantees, 
developing  overhead  rates  for  profit  and 
nonprofit  organizations,  and  provides 
professional  advice  on  accounting  and 
cost  principles  in  resolving  audit 
exceptions  as  they  relate  to  the 
acquisition  and  assistance  processes; 
(14)  provides  information  technology 
support  with  responsibility  for 
planning,  budgeting,  designing, 
developing,  coordinating,  monitoring, 
and  implementing  IT  projects,  activities, 
and  initiatives;  (15)  develops  and 
implements  organizational  strategic 
planning  goals  and  objectives. 

Acquisition  and  Assistance  Branch  A 
(CAJ74).  (1)  Plans,  directs,  and  conducts 
the  acquisition  of  non-personal  services, 
supplies,  equipment,  research  and 
development,  studies,  and  data 
collection  for  CDC  through  a  variety  of 
contractual  mechanisms  (competitive 
and  non-competitive);  (2)  plans,  directs, 
and  conducts  assistance  management 
activities  for  CDC  through  the  awards  of 
grants  and  cooperative  agreements 
(competitive  and  non-competitive);  (3) 
reviews  statements  of  work  and 
assistance  applications  from  a 
management  point  of  view  for 
conformity  to  laws,  regulations,  and 
policies,  and  negotiates  and  issues 
contract,  grant  and  cooperative 
agreement  awards;  (4)  provides 
continuing  surveillance  of  financial  and 
administrative  aspects  of  acquisition 
and  assistance  supported  activities  to 
assure  compliemce  with  appropriate 
HHS  and  dXl  policies;  (5)  gives 


technical  assistance,  where  indicated,  to 
improve  the  management  of  acquisition 
and  assistance  supported  activities  and 
responds  to  requests  for  management 
information  from  Office  of  Director, 
headquarters,  regional  staff,  CDC 
program  offices  and  the  public;  (6) 
performs  contract  and  piu-chasing 
administrative  activities  including 
coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities;  (7)  provides  for 
the  collection  and  reporting  business 
management  and  progranunatic  data, 
and  analyzes  and  monitors  business 
management  data  on  grants  and 
cooperative  agreejnents;  (8)  assures  that 
contractor  and  grantee  performance  is  in 
accordance  with  contractual  and 
assistance  commitments;  (9)  provides 
leadership  and  guidance  to  CDC  project 
officers  and  program  officials;  (10) 
provides  leadership,  direction, 
procurement  options  and  approaches  in 
developing  specification/statements  of 
work  and  contract  awards;  (11)  plans, 
directs,  coordinates,  and  conducts  the 
grants  management  functions  and 
processes  in  support  of  assistance 
awards,  including  cooperative 
agreements,  discretionary  grants,  block 
grants,  and  formula  grants,  to  State  and 
local  governments,  universities, 
colleges,  research  institution,  hospitals, 
and  other  public  and  private 
organizations,  small  businesses,  and 
minority-  and/or  women-owned 
businesses  for  CDC;  (12)  participates 
with  top  program  management  in 
program  planning,  policy 
determination,  evaluation,  and 
directions  concerning  acquisition  and 
assistance  strategies  and  execution;  (13) 
maintains  Branch's  official  contract  and 
assistance  files;  (14)  maintains  ff  close 
working  relationship  with  CDC  program 
office  components  in  carrying  out  their 
missions;  (15)  establishes  Branch  goals, 
objectives,  and  priorities  and  assiu-es 
their  consistency  and  coordination  with 
the  overall  objectives  of  PGO. 

Acquisition  and  Assistance  Branch  B 
(CAJ75).  (1)  Plans,  directs,  and  conducts 
the  acquisition  of  non-personal  services, 
supplies,  equipment,  research  and 
development,  studies,  and  data 
collection  for  CDC  through  a  variety  of 
contractual  mechanisms,  (competitive 
and  non-competitive);  (2)  plans,  directs, 
and  conducts  assistance  management 
activities  for  CDC  through  the  awards  of 
grants  and  cooperative  agreements 
(competitive  and  non-competitive);  (3) 
reviews  statements  of  work  and 
assistance  applications  from  a 
management  point  of  view  for 
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conformity  to  laws,  regulations,  and 
policies,  and  negotiates  and  issues 
contract,  grant  and  cooperative 
agreement  awards;  (4)  provides 
continuing  surveillance  of  financial  and 
administrative  aspects  of  acquisition 
and  assistance  supported  activities  to 
assure  compliance  with  appropriate 
HHS  and  CDC  policies;  (5)  gives 
teclmical  assistance,  where  indicated,  to 
improve  the  management  of  acquisition 
and  assistance  supported  activities  and 
responds  to  requests  for  management 
information  from  Office  of  Director, 
headquarters,  regional  staffs,  CDC 
program  offices  and  the  public;  (6) 
performs  contract  and  purchasing 
administrative  activities  including 
coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities;  (7)  provides  for 
the  collection  and  reporting  of  business 
management  and  programmatic  data, 
and  analyzes  and  monitors  business 
management  data  on  grants  and 
cooperative  agreements;  (8)  assures  that 
contractor  and  grantee  performance  is  in 
accordance  with  contractual  and 
assistance  commitments;  (9)  provides 
leadership  and  guidance  to  CDC  project 
officers  and  program  officials;  (10) 
provides  leadership,  direction, 
procurement  options  and  approaches  in 
developing  specifications/statements  of 
work  and  contract  awards;  (11)  plans, 
directs,  coordinates,  and  conducts  the 
grants  management  functions  and 
processes  in  support  of  assistance 
awards,  including  cooperative 
agreements,  discretionary  grants,  block 
grants,  and  formula  grants,  to  State  and 
local  governments,  universities, 
colleges,  research  institutions,  hospitals, 
and  other  public  and  private 
organizations,  small  businesses,  and 
minority-  and/or  women-owned 
businesses  for  CDC;  (12)  participates 
with  top  program  management  in 
program  planning,  policy 
determination,  evaluation,  and 
directions,  concerning  acquisition  and 
assistance  strategies  and  execution;  (13) 
maintains  Branch's  official  contract  and 
assistance  files;  (14)  maintains  a  close 
working  relationship  with  CDC  program 
office  components  in  carrying  out  their 
missions;  (15)  establishes  Branch  goals, 
objectives,  and  priorities  and  assures 
their  consistency  and  coordination  with 
the  overall  objectives  of  PGO. 

Acquisition  and  Assistance  Field 
Branch  (CAJ72).  (1)  Plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  services,  supplies,  equipment, 
research  and  development,  studies,  and 
data  collection  for  NIOSH,  NCHS,  and 


other  QOs  as  directed  by  PGO 
management  through  a  variety  of 
contractual  mechanisms  (competitive 
and  non-competitive);  (2)  plans,  directs, 
and  conducts  assistance  management 
activities  for  NIOSH,  NCHS,  and  other 
CIOs  through  the  awards  of  grants  and 
cooperative  agreements  (competitive 
and  non-competitive);  (3)  reviews 
statements  of  work  and  assistance 
applications  from  a  management  point 
of  view  for  conformity  to  laws, 
regulations,  and  policies,  and  negotiates 
and  issues  contract,  grant,  and 
cooperative  agreement  awards;  (4) 
provides  continuing  surveillance  of 
financial  and  administrative  aspects  of 
acquisition  and  assistance  supported 
activities  to  assure  compliance  with 
appropriate  HHS  and  CDC  policies;  (5) 
gives  technical  assistance,  where 
indicated,  to  improve  the  management 
of  acquisition  and  assistance  supported 
activities  and  responds  to  requests  for 
management  information  from  Office  of 
Director,  headquarters,  regional  staffs, 
NIOSH,  NCHS,  and  the  pubhc;  (6) 
performs  contract  and  purchasing 
administrative  activities  including 
coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities;  (7)  provides  for 
the  collection  and  reporting  of  business  . 
management  and  programmatic  data, 
and  analyzes  and  monitors  business 
management  data  on  grants  and 
cooperative  agreements;  (8)  assures  that 
contractor  and  grantee  performance  is  in 
accordance  with  contractual  and 
assistance  commitments;  (9)  provides 
leadership,  direction,  procurement 
options  and  approaches  in  developing 
specification/ statements  of  work  and 
contract  awards;  (10)  plans,  directs, 
coordinates,  and  conducts  the  grants 
mcuiagement  functions  and  processes  in 
support  of  assistance  awards,  including 
cooperative  agreements,  discretionary 
grants,  block  grants,  and  formula  grants, 
to  State  and  local  governments, 
universities,  colleges,  research 
institutions,  hospitals,  and  other  public 
and  private  organizations,  small 
businesses,  and  minority-  and/or 
women-owned  businesses  for  NIOSH, 
NCHS,  and  other  CIOs  as  directed  by 
PGO  management;  (11)  participated 
with  top  program  management  in 
program  planning,  policy 
determination,  evaluation,  and 
directions  concerning  acquisition  and 
assistance  strategies  and  execution;;  (12) 
maintains  Branch's  official  contract 
assistance  files;  (13)  maintains  a  close 
working  relationship  with  NIOSH, 
NCHS,  and  other  CIO  components  in 


carrying  out  their  missions;  (14) 
establishes  Branch  goals,  objectives,  and 
priorities  and  assures  their  consistency 
and  coordination  with  the  overall 
objectives  of  PGO. 

Construction  and  Facilities 
Management  Branch  (CAJ76).  (1)  Directs 
and  controls  acquisition  plaiuiing 
activities  to  assure  total  program  needs 
are  addressed  and  procurements  are 
conducted  in  a  logical,  apjiropriate.  and 
timely  sequence;  (2)  Plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  services,  institutional  support 
services,  architect/engineering  services, 
construction  of  new  buildings, 
alterations  and  renovations,  and 
commodities  and  equipment  in  support 
of  CDC  facilities,  utilizing  a  wide  variety 
of  contract  types  and  pricing 
arrangements;  (3)  provides  leadership, 
direction,  procurement  options  and 
approaches  in  developing 
specifications/statements  of  work  and 
contract  awards;  (4)  performs  contract 
and  purchasing  administrative  activities 
including  coordination  and  negotiation 
of  contract  modifications,  reviewing  and 
approving  contractor  billings,  resolving 
audit  findings,  and  performing  close- 
out/termination  activities;  (5)  performs 
simplified  acquisition  activities  in 
support  of  CDC  program  offices;  (6) 
assures  that  contractor  performance'  is  in 
accordance  v^th  contractual 
conmiitments;  (7)  provides  leadership 
and  guidance  to  CDC  project  officers 
and  program  officials;  (8)  participates 
with  senior  program  management  in 
program  plaiuiing,  policy 
determination,  evaluation,  and 
directions  concerning  acquisition 
strategies  and  execution;  (9)  plans, 
directs,  and  coordinates  activities  of  the 
Branch;  (10)  maintains  Branch's  official 
contracts  files;  (11)  maintains  a  close 
working  relationship  with  Facilities 
Harming  and  Management  Office  and 
other  CDC  components  in  carrying  out 
their  missions;  (12)  establishes  Branch 
goals,  objectives,  and  priorities  and 
assures  their  consistency  ajid 
coordination  with  overall  objectives  of 
PGO. 

International  and  Territories 
Acquisition  and  Assistance  Branch 
(CA]77).  (1)  Plans,  directs  and  conducts 
the  acquisition  of  a  wide  variety  of 
services,  research  and  development, 
studies,  data  collection,  equipment, 
materials,  and  personal  and 
nonpersonal  services  in  support  of 
CDC's  international  operations,  utilizing 
a  wide  variety  of  contract  types  and 
pricing  arrangements;  (2)  plans,  directs 
and  conducts  assistance  management 
activities  for  CDC's  international 
programs;  (3)  providps  leadership, 
direction,  and  acquisition  options  and 
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approaches  in  developing 
specifications/statements  of  work  and 
grants  annoiincements;  (4)  participates 
with  top  prG^am  management  in 
program  pla  uiing,  policy 
determinatic  n,  evaluation  and  direction 
concerning  <  cquisition  and  grants 
strategies  and  execution;  (5)  provides 
innovative  p  roblem-solving  methods  in 
the  coordina  tion  on  international 
procuremen  and  grants  for  a  wide  range 
plan  with  partners  in  virtually  all  major 
domestic  ani  I  international  health 
agencies  dea  ling  with  United  Nations 
Foundation  lealth  priorities/issues  to 
include  reso  ution  of  matters  with  the 
Department  of  State;  (6)  executes 
contracts  an^  grants  in  support  of 
I  activities;  (7)  provides 
lagement  Oversight  for 
I  assistance  awards. 
Management  Branch 
iplements  CDC-wide 
policies,  protediu-es,  and  criteria 
required  to  iinplement  Federal  and 
Departmentajl  regulations  governing 
materiel  management  and  transportation 
(2)  evaluates  operations  to 
3cedural  changes  needed  to 
:tive  management;  (3) 
lical  assistance  to  other 
parts  of  CDC  on  matters  pertaining  to 
materiel  man  agement*.  transportation 
management  and  agent  cashier  services; 

(4)  develops,  designs,  and  tests  materiel 
management  systems  and  procediu'es; 

(5)  represent  i  CDC  on  inter-  and  intra- 
departmenta  materiel  and 
transportatio  i  management  committees; 

(6)  maintains  liaison  with  the 
Department  i  nd  other  Federal  agencies 
on  materiel  n  lanagement  and 
transportatio  i  and  traffic  management 
matters;  (7)  establishes  Branch  goals, 
objectives,  ai  d  priorities  and  assiues 
their  consiste  ncy  and  coordination  with 
the  overall  otjectives  of  PGO. 

Office  of  S(  'curity  and  Emergency 
Preparednesi  (CAf8).  (1)  Plans,  directs, 
coordinates, ;  md "evaluates  a 
comprehensi  .^e  protection  and  security 
program  that  requires  the  development 
of  protection  and  security  criteria  to 
eliminate  or  (  ontrol  protection  and 
security  vuln  jrabjjities  encountered  in 
the  construct  on,  operations,  and 
maintenance  of  CDC's  research 
laboratories,  idministration  and  support 
facilities,  anc  the  physical  plant:  (2)  is 
responsible  fi  ir  all  security  and 
protection  pr  igrams  including 
education,  tr<  ining,  technical  assistance, 
physical  seen  rity,  identification  badges, 
personnel  se<  urity  to  include 
background/1  lACI  checks,  security 
clearances,  ac  judications,  as  well  as 
door  locks  and  eard  readers,  parking 
and  traffic  co  itrol,  vehicle  inspections, 
clearing  deliv  ery  vehicles,  directly 


respond  to  emergency  services 
personnel;  (3)  implements  Federal  and 
Departmental  regulations  and 
establishes  CDC  policies  and  procedures 
in  the  area  of  security,  emergency 
management  preparedness,  and 
protection;  (4)  as  the  focal  point  for  the 
receipt  and  transmittal  of  classified 
documents,  clearances,  and  provides 
seciu-ity  briefing  and  debriefing  for 
persons  holding  seciuity  clearances,  and 
destroys  outdated  classified  documents; 
(5)  maintains  liaison  with  international, 
national,  State,  and  local  law 
enforcement  and  emergency 
management  agencies,  with  particular 
emphasis  on  the  Federal  Bureau  of 
Investigation,  Dekalb  Coimty  Police  and 
Fire  Departments,  security  directors  of 
Emory  Hospital,  Emory  University, 
Egleston  Children's  Hospital,  American 
Cancer  Society,  Wesley  Woods 
Retirement  Center,  VA  Medical  Center. 
Emory  Conference  Center,  Carter  Center, 
GA  State  Patrol,  Georgia  Emergency 
Management  Administration  (GEMA), 
and  the  Federal  Emergency  Management 
Administration  (FEMA);  (6J  develops, 
implements  and  mainteiins  an  agency 
wide  and  comprehensive  internal 
Emergency  Management  and  Continuity 
of  Operations  Plans,  this  includes  (but 
is  not  limited  to)  updates,  training, 
testing  and  management  of  the  system; 
(7)  plans,  conducts  and  coordinates 
programs  to  protect  life,  property,  and 
the  environment  in  the  event  of  fire, 
explosions,  hazardous  materials  and 
natural  disasters. 

Dated:  July  25,  2003. 
William  H.  Gimson, 

Chief  Operating  Officer.  Centers  for  Disease 

Clontrol  and  Prevention. 

[FR  Doc.  03-20090  Filed  8-ft-03;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0330] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Guidance  for 
Industry  on  How  to  Use  E-Mail  to 
Submit  a  Notice  of  Intent  to  Slaughter 
for  Human  Food  Purposes 

agency:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  conunent  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 


Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  reporting  requirements  for 
electronically  submitting  notices  of 
intent  to  slaughter  for  human  food 
purposes. 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  October  6,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda/gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  rm.  1061,  5630  Fishers 
Lane,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1472. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  .5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  tiie  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  renewal  of  an  . 
existing  collection,  before  submitting 
the  collection  to  OMB  for  approval.  To 
comply  with  this  requirement,  FDA  is 
publishing  notice  of  the  proposed 
collection  of  information  listed  in  this 
document. 

With  respect  to  the  proposed 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  FDA's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 
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(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Guidance  for  Industry  on  How  to  Use 
E-Mail  to  Submit  a  Notice  of  Intent  to 
Slaughter  for  Hiunan  Food  Purposes — 
21  CFR  Part  511  (OMB  Control  Niunber 
0910-0450) — Extension 

Section  512(j)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (21  U.S.C. 
360b(j))  gives  FDA  the  authority  to  issue 
regulations  setting  out  the  conditions  for 


marketing  animals  treated  with 
investigational  new  animal  drugs  for 
food  use.  Under  this  authority,  FDA's 
regulations  at  §511. 1(b)(4)  (21  CFR 
511.1(b)(4)),  provide  that  sponsors  must 
obtain  authorization  to  slaughter  these 
animeds  for  food.  The  Center  for 
Veterinary  Medicine  (CVM)  may  grant 
such  authorization  to  a  sponsor  under 
§  511.1(b)(5).  If  CVM  authorizes  the 
slaughter  of  investigational  animals  for 
food  use,  CVM  issues  a  slaughter 
authorization  letter  to  new  animal  drug 
sponsors  which  sets  the  terms  under 
which  such  animals  treated  with 
investigational  new  animal  drugs  may 
be  slaughtered.  The  authorization  letter 
states  that  sponsors  must  submit 


slaughter  notices  each  time  such 
animals  are  to  be  slaughtered  unless 
CVM  waives  this  notice  in  the 
authorization  letter.  Currentiy,  slaughter 
notices  are  submitted  to  CVM  on  paper. 
This  guidance  will  give  sponsors  the 
option  to  submit  a  slaughter  notice 
electronically  as  an  e-mail  attachment. 
The  electronic  submission  of  slaughter 
notices  is  part  of  CVM's  ongoing 
initiative  to  provide  a  method  for 
paperless  submissions.  The  likely 
respondents  to  this  collection  of 
information  are  new  animal  drug 
sponsors  who  have  conducted  clinical 
studies  under  §  511.1(b). 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden  ^ 


Form  No. 

No.  of  Respondents 

Annual  Frequency 
per  Respondent 

Total  Annual 
Responses 

! 
Hours  per  Response              Total  Hours 

FDA  Form  3488 

12 

7 

84 

0.40                                 33.6 

^  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  ttiis  collection  of  information. 


Submitting  a  slaughter  notice 
electronically  represents  a  new  medium 
for  submission  of  information  ciurently 
submitted  on  paper.  The  reporting 
burden  for  compilation  and  submission 
of  this  information  on  paper  is  included 
in  OMB  clearance  of  the  information 
collection  provisions  of  §  511.1  (OMB 
control  nvunber  0910-0117).  The 
estimates  in  table  1  of  this  document 
reflect 

the  burden  associated  with  putting  the 
same  information  on  FDA  Form  No. 
3488  and  resulted  from  discussions  with 
sponsors  about  the  time  necessary  to 
complete  this  form. 

Dated:  )uly  30,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 

(FR  Doc.  03-20059  Filed  8-6-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-0329] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Guidance  for 
Industry  on  How  to  Use  E-Mail  to 
Submit  Information  to  the  Center  for 
Veterinary  Medicine 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public -comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  soUcits  comments  on 
the  reporting  requirements  for  persons 
using  e-mail  to  electronically  submit 
information  to  the  Center  for  Veterinary 
Medicine  (CVM). 

DATES:  Submit  written  or  electronic 
conunents  on  the  collection  of 
information  by  October  6,  2003. 
ADDRESSES:  Submit  electronic 
conunents  on  the  collection  of 
information  to  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  rm.  1061,  5630  Fishers 
Lane,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  foimd  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 


agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  die  PRA  (44 
U.S.C.  3506(c)(2)(A))  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  renewal  of  an 
existing  collection,  before  submitting 
the  collection  to  OMB  for  approval.  To 
comply  with  this  requirement,  FDA  is 
publishing  notice  of  the  proposed 
collection  of  information  listed  in  this 
dociunent. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utiUty, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 
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Guidance  for  Industry  on  How  to  Use 
E-Mail  to  Submit  Information  to  the 
Center  for  Veterinary  Medicine — 21 
CFR  11.2  (OMB  Control  Nimiber  0910- 
0454)— Extel 


sion 


CVM  is  responsible  for  developing 
and  administering  .guidances  that 
explain  how 'to  adhere  to  the  Electronic 
Records;  Electronic  Signatures 
regulations  (  )art  11  (21  CFR  part  11)). 
sponsors  to  submit  part  or 
to  FDA  electronically  in 
lieu  of  paper  unless  the  paper  records 
are  specifica  ly  required  by  regulation,  if 
the  requirem  jnt  of  part  1 1  are  met,  and 
the  documen  ts  to  be  submitted 
eiectronicall' '  are  identified  in  Docket 


^k>.  of  Respondents 


estima  te 


The 
record 

communication 
information 
burden  hours 
records  and 


Dated:  July  3|D, 
Jeffrey  Shuren, 

Assistant  Comkiissionerfi 
[FR  Doc.  03-2C  D60 
BIUJNG  CODE  41(  (M)1-S 


No.  92S-0251.  These  regidations 
comply  with  the  Government 
Paperwork  Elimination  Act  (GPEA) 
(Pubhc  Law  105-277).  The  GPEA 
requires  Federal  agencies  to  give 
persons  who  are  required  to  maintain, 
submit,  or  disclose  information  the 
option  of  doing  so  electronically  when 
practicable  as  a  substitute  for  paper  by 
October  21,  2003. 

This  guidance  dociunent  describes  the 
procedures  persons  who  submit 
information  to  CVM  should  follow  if 
they  want  to  file  submissions 
electronically.  This  guidance  instructs 
those  who  wish  to  submit  information 
to  CVM  by  e-mail  to  first  register  with 
the  center.  Registration  entails  sending 


a  letter,  on  paper  or  electronically,  to 
CVM  with  a  sponsor  password  and  the 
names,  phone  numbers,  mail,  and  e- 
mail  addresses  of  a  sponsor  coordinator, 
and  each  person  who  will  submit 
information  electronically  to  CVM. 
Other  information  collection  provisions 
relate  to  electronic  submissions  by 
individuals  and  electronic  submissions 
to  make  changes  to  the  sponsor's 
registration.  CVM  will  use  all  the 
information  submitted  to  process 
electronic  submissions.  The  Ukely 
respondents  to  this  collection  of 
information  are  new  animal  drug 
sponsors. 

We  estimate  the  burden  for  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


70 


Annual  Frequency  per 
Respondent 


Total  Annual  Responses 


140 


Hours  per  Response 


.5 


Total  Hours 


70 


There  are  r  o  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectJon  of  information. 


of  the  times  required  for 
prepa^Uon  is  based  on  agency 
with  industry.  Other 
Heeded  to  calculate  the  total 

is  derived  from  agency 
^perience. 

2003. 


vr  Policy. 
Filed  8-6-03;  8:45  am) 


DEPARTMEriT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  20p3N-0328] 

Agency  inforniation  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Guidance  for 
Industry  on  How  to  Use  E-Mail  to 
Submit  a  Notice  of  Final  Disposition  of 
Animals  Not  Intended  for  Immediate 
Slaughter      i 

AGENCY:  Food  and  Drug  Administration, 

HHS 

action:  Noticfe 


SUMMARY:  Th( 
Administration 
opportunity 
proposed  co 
information 
Paperwork  R^uct 
PRA).  Federa: 
publish  notic(  i 
concerning 
information 


Food  and  Drug 
(FDA)  is  annoimcing  an 
public  comment  on  the 
Unction  of  certain 

the  agency.  Under  the 

ion  Act  of  1995  (the 

agencies  are  required  to 

in  the  Federal  Register 

proposed  collection  of 

i  ncluding  each  proposed 


for  1 


b^ 


each 


extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  reporting  requirements  for  sponsors 
electronically  submitting  notices  of  final 
disposition  of  investigational  animals 
not  intended  for  immediate  slaughter. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  October  6,  2003. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to:  http://www.fda.gov/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  rm.  1061,  5630  Fishers 
Lane.  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  L^e,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  ft'om  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
Collection  of  information  is  defined  in 
44  U.S.C.  3502(3)  and  5  CFR  1320.3(c) 
and  includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 


information  to  a  third  party.  Section 
3506(c)(2)(A)  of  the  PRA  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection,  before  submitting 
the  collection  to  OMB  for  approval.  To 
comply  with  this  requirement,  FDA  is 
publishing  notice  of  the  proposed 
collection  of  information  set  forth  in 
this  document. 

With  respect  to  the  proposed 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA  s 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  PDAs  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Guidance  for  Industry  on  How  to  Use 
E-Mail  to  Submit  a  Notice  of  Final 
Disposition  of  Animals  Not  Intended  for 
Immediate  Slaughter  21  CFR  Part  511 
(OMB  Control  Number  0910-0453)— 
Extension 

CVM  monitors  the  final  disposition  of 
food  animals  treated  with 
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investigational  new  animal  drugs  in 
situations  where  the  treated  animals.do 
:not  enter  the  human  food  chain 
immediately  at  the  completion  of  the 
investigational  study.  CVM  believes  that 
monitoring  of  the  final  disposition  of 
such  food  animals  is  consistent  with  its 
responsibility  to  protect  the  public 
health  under  the  Federal  Food,  Drug, 
and  Cosmetic  Act.  In  addition,  CVM 
believes  that  acceptable  standards  of 
study  conduct  such  as  those  set  out  in 


21  CFR  514.117  would  include  sponsors 
accounting  for  the  disposition  of  all 
animals  treated  with  investigational 
new  animal  drugs. 

This  guidance  dociunent  describes  the 
procedures  that  should  be  followed  by 
sponsors  who  wish  to  file  a  notice  of 
disposition  electronically  on  FDA  Form 
#3487.  The  information  sponsors  should 
include  on  the  form  includes  the 
sponsor's  name  and  address,  and 
information  about  the  investigational 


animals.  The  form  has  been  revised  at 
the  request  of  the  sponsors  to  add  a  box 
that  can  be  checked  if  the  submission 
amends  a  notice  of  disposition 
previously  submitted  to  CVM  and  to 
allow  for  consistency  across  forms.  The 
likely  respondents  to  this  collection  of 
information  are  new  animal  drug 
sponsors  who  have  conducted  clinical 
studies  imder  21  CFR  511.1(b). 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


21  CFR  Section/ 
FDA  Form 

No.  of 
Respondents 

Annual  Frequency 
per  Respondents 

Total  Annual               Hours  per 
Responses                Response 

Total  Hours 

3487 

12 

27 

324                           0.81 

262 

^  There  are  no  capital  costs  associated  with  this  collection  of  information. 


The  estimates  in  table  1  of  this 
document  resulted  from  discussions 
with  new  animal  drug  sponsors.  The 
estimated  burden  includes  notices  of 
disposition  submitted  on  paper  and  by 
e-mail. 

Dated:  )uly  30,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-20061  Filed  8-6-03;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0327] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Guidance  for 
Industry  on  How  to  Use  E-Mail  to 
Submit  a  Request  for  a  Meeting  or 
Teleconference  to  the  Office  of  New 
Animal  Drug  Evaluation 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  conunent  in  response  to  the 
notice.  This  notice  solicits  public 
comment  on  the  reporting  requirements 


for  sponsors  electronically  requesting 
meetings  or  teleconferences  with  the 
Center  for  Veterinary  Medicine's  (CVM), 
Office  of  New  Animal  Drug  Evaluation 
(ONADE). 

DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  October  6,  2003. 

ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http://www.fda.g6v/ 
dockets/ecomments.  Submit  written 
comments  on  the  collection  of 
information  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  rm.  1061,  5630  Fishers 
Lane,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denver  Presley,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
Collection  of  information  is  defined  in 
44  U.S.C.  3502(3)  and  5  CFR  1320.3(c) 
and  includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506(c)(2)(A)  of  the  PRA  (44  U.S.C. 
3506(cj(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  proposed  extension  of  an 
existing  collection,  before  submitting 
the  collection  to  OMB  for  approval.  To 


comply  with  this  requirement,  FDA  is 
publishing  notice  of  the  proposed 
collection  of  information  set  forth  4n 
this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utifity, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Guidance  for  Industry  on  How  to  Use 
E-Mail  to  Submit  a  Request  for  a 
Meeting  or  Teleconference  to  the  Office 
of  New  Animal  Drug  Evaluation — 21 
CFR  Part  511  (OMB  Control  Number 
0910-0452) — Extension 

"Any  person  intending  to  file  a  new  animal- 
drug  application  or  abbreviated  application  is 
entitled  to  request  meetings  and/or 
teleconferences  to  reach  agreement  regarding 
a  submission  or  investigational  requirement 
(21  U.S.C.  360b(b)(3)).  Every  person  outside 
the  Federal  Government  may  request  a 
meeting  with  representative(s)  of  FDA  to 
discuss  a  matter  (21  CFR  10.65(c))". 

Sponsors  often  meet  with  CVM 
scientists  in  CVM's  Office  of  New 
Animal  Drug  Evaluation  to  formulate  a 
rational  approach  to  studies  to  be 
conducted  and  to  discuss  how  to  meet 
the  statutory  requirements  for  new 
animal  drug  approval  under  section  512 
of  the  Federal  Food,  Drug,  and  Cosmetic 
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360b).  Requests  for 
teleconferences  about 
submiss  ons  are  currently 
paper  to  CVM. 
ce  document  describes  the 
persons  to  submit  a 
r  leeting  or  teleconference 
on  FDA  Form  No.  3489. 


Act  (21  U.S.C 
meetings  and 
NAD 

submitted  on 
This  guidan 
procedure  for 
request  for  a 
electronically 


The  information  sponsors  should 
include  on  the  form  includes  the 
sponsor's  name  and  address,  a  list  of 
agency  participants,  an  agenda,  and 
notification  of  audiovisual  equipment 
that  will  be  needed.  The  form  has  been 
updated  to  allow  sponsors  to  indicate 
whether  the  request  amends  a  previous 


request  for  a  meeting  and  to  allow  for 
consistency  across  forms.  The  likely 
respondents  to  this  collection  of 
information  are  new  animal  drug 
sponsors. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


Form  4o 


No.  of 
Respondents 


Annual 
Frequency  per  Respond- 
ent 


Total  An- 
nual Re- 
sponses 


Hours  per  Response 


Total  Hours 


FDA  Form  3489 


12 


14 


168 


0.69 


116 


There  are  no 


capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiation. 


The  estimat  ss  in  table  1  of  this 
document  resi  ilted  from  discussions 
with  new  anir  lal  drug  sponsors.  The 
estimated  buraen  includes  requests  for 
meetings  or  te  econferences  submitted 
by  e-mail  and  on  paper. 

Dated:  July  3t ,  2003. 
Jeffrey  Shuren, 

Assistant  Comnr,  issioner  for  Policy. 

|FR  Doc.  03-20(  62  Filed  8-6-03:  8:45  am) 

BILLING  COOE  41«  -01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Notice  of  Call  for  Applications  for  the 
Director's  Council  of  Public 
Representatives 

agency:  Natiojial  Institutes  of  Health, 

HHS. 

ACTION:  Notice , 


SUMMARY:  The  National  Institutes  of 
Health  (NIH),  I  he  Federal  Government's 
primary  agenc  f  for  supporting  and 
conducting  me  dical  research  leading  to 
the  improvem{  nt  in  the  Nation's  health, 
has  establishe(  i  a  national  advisory 
council — the  [  irector's  Council  of 
Public  Represe  ntatives  (COPR).  The 
Chair  of  the  C(  )PR  is  the  Director  of  the 
NIH.  This  noti  ;e  describes  the  process 
for  the  selectic  n  of  new  members  of  the 
COPR  that  the  NIH  will  use  as  current 
members  com]  ilete  their  terms. 
DATES:  The  application  deadline  is 
September  15.J2003 — all  applications 
must  be  postinarked  on  or  before 
September  15,12003:  the  notification  of 
selection  and  oerm  start  date  will  be  in 
early  spring  2004;  and  the  first  COPR 
meeting  date  fir  i\ew  members  is  April 
29-30,  2004. 

FOR  FURTHER  INFORMATION  CONTACT:  NIH 
Director's  Council  of  Public 
Representatives  (COPR),  c/o  Palladian 


Partners,  Inc.,  1010  Wayne  Avenue, 
Suite  1200,  Silver  Spring,  MD,  20910, 
telephone  (301)  650-8660,  fax  (301) 
650-8676,  e-mail 

COPR@palladianpartners.com.  If  you 
are  interested  in  serving  as  a  member  of 
the  COPR,  please  contact  Palladian 
Partners,  Inc.,  to  have  an  application 
mailed  to  you  or  go  on-line  to  http:// 
copr.nih.gov/appIication_process.shtm 
to  access  the  COPR  application 
instructions.  If  you  have  questions  about 
yovu  application  or  the  submission 
process,  please  feel  free  to  contact  the 
staff  working  on  this  project  by  mail, 
telephone,  fax,  or  e-mail,  as  indicated  in 
the  above  information. 

ADDRESSES:  Please  mail  your  completed 
application  to  NIH  Director's  Coimcil  of 
Public  Representatives  (COPR),  c/o 
Palladian  Partners,  Inc.,  1010  Wayne 
Avenue,  Suite  1200,  Silver  Spring,  MD, 
20910,  telephone  (301)  650-8660,  fax 
(301)650-8676,  e-mail 
COPR@paIladianpartners.com. 

SUPPLEMENTARY  INFORMATION:  The  NIH 
Director  created  the  COPR  in  1999  as  an 
important  forum  for  information 
exchange  between  the  public  and  the 
NIH  at  the  highest  level.  The  COPR 
consists  of  up  to  21  individuals  who  are 
selected  from  among  the  many  diverse 
conununities  that  benefit  from,  and  have 
an  interest  in,  public  input  relevant  to 
NIH  research,  programs,  and  activities. 
The  COPR  is  an  important  avenue  for 
representatives  of  the  public  to  advise 
the  NIH  Director  on  the  viewpoints, 
input,  and  feedback  of  the  broader 
public  regarding  issues  of  public 
importance  and  relevance  to  emerging 
health  and  science  priorities  identified 
by  the  NIH  Director  and/or  the  COPR. 
COPR  members  also  serve  as  NIH 
ambassadors  by  taking  information  from 
the  NIH  back  to  the  broader  public. 
COPR  terms  are  typically,  but  not 
always,  three  years. 


The  minimum  eligibility  criteria  are 
that  the  applicant  must: 

•  Have  some  interest  in  the  work  of 
the  NIH  (such  as  being  a  patient  or 
family  member  of  a  patient;  a  care  giver; 
a  volunteer  in  the  health  or  science 
arena;  a  scientist  or  student  of  science: 
or  a  health  conununicator,  educator  or 
professional  in  the  medical  field;  but 
certainly  not  limited  to  these  examples). 

•  Be  in  a  position  (formally  or 
informally)  to  communicate  regularly 
with  the  broader  public  or  segments  of 
the  public  about  the  activities  of  the 
COPR  and  the  NIH. 

•  Commit  to  participating  fully  in 
activities  of  the  COPR,  including  COPR 
meeting  discussions  and  conference 
calls,  outreach  activities,  and  working 
group  activities  that  will  take  time  in 
addition  to  COPR  meeting  attendance 
twice  a  year. 

In  addition,  COPR  members — ^while 
participating  in  COPR  activities — will 
have  to  agree  to  subordinate  disease- 
specific  or  program-specific  interests  to 
broader,  crosscutting  matters  of 
importance  to  the  NIH,  such  as  public 
input,  public  participation,  and  public 
trust  in  the  research  enterprise.  Also, 
members  of  the  COPR  will  have  to  agree 
to  be  responsive  to  special  charges  firom 
the  NIH  Director  in  priority  issue  areas. 
COPR  members  must  also  agree  to 
represent  as  broad  a  "public  viewpoint" 
as  possible  and  to  at  least  keep  the  spirit 
of  this  goal  at  the  forefront  during  all 
COPR  discussions  and  activities. 

Please  contact  Palladian  Partners, 
Inc.,  to  have  an  application  mdled  to 
you  or  go  on-line  to  http://copr.nih.gov/ 
application _process.shtm  to  access  the 
COPR  application  instructions.  The  NIH 
Director's  COPR  staff  is  located  in  the 
Office  of  Commiuiications  and  Public 
Liaison,  Office  of  the  Director,  National 
Institutes  of  Health.  Application 
packages  postmarked  after  September 
15,  2003,will  be  considered  in  the  next 
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year's  application  cycle,  which  will  end 
in  September  2004. 

After  applications  are  screened  for 
completeness,  they  will  be  reviewed 
and  scored  by  external  reviewers  who 
are  familiar  with  the  responsibilities  of 
the  COPR.  The  NIH  Director  will  make 
the  final  selection  of  candidates  with 
the  goal  of  creating  a  Council  that 
reflects  the  breadth  and  diversity  of  the 
public  groups  interested  in  the  NIH.  The 
NIH  Director  will  take  into 
consideration  many  varied  factors, 
including  age,  gender,  culture,  and 
geography.  We  expect  that  selected 
candidates  will  be  notified  and 
processed  in  early  spring  2004  and  that 
all  applicants  will  be  notified  of  the 
final  selection  by  the  end  of  April  2004. 

Dated:  July  29.  2003. 
Elias  A.  Zerhouni, 

Director,  National  Institutes  of  Health. 
[FR  Doc.  03-20121  Filed  8-6-03;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Complementary 
and  Alternative  Medicine;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  National  Advisory 
Council  for  Complementary  and 
Alternative  Medicine  (NACCAM) 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussion  could  disclose  confidential 
trade  secrets  or  conunercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosiue  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Complementary  and  Alternative 
Medicine. 


Date:  September  8,  2003. 

Closed:  9:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

(Dpen:  1  p.m.  to  adjournment. 

Agenda:  The  agenda  includes  Opening 
Remarks  by  Director,  NCCAM,  Report  on 
Botanical  Research  Centers  Program,  Concept 
Review:  Botanical  Research  Centers,  and 
other  business  of  the  Council. 

Place:  Neuroscience  Conference  Center, 
6001  Executive  Boulevard,  Conference    . 
Rooms  C  and  D,  Rockville,  MD  20852. 

Contact  Person:  Jane  F.  Kinsel.  Ph.D.. 
M.B.A.,  Executive  Secretary,  National  Center 
for  Complementary  and  Alternative 
Medicine,  National  Institutes  of  Health,  6707 
Democracy  Blvd.,  Suite  401,  Bethesda,  MD 
20892,  (301)  496-6701. 

The  public  comments  session  is  scheduled 
from  4—4:30  p.m.  Each  speaker  will  be 
permitted  5  minutes  for  their  presentation. 
Interested  individuals  and  representatives  of 
organizations  are  requested  to  notify  Dr.  Jane 
Kinsel,  National  Center  for  Complementary 
and  Alternative  Medicine,  NIH,  6707 
Democracy  Boulevard,  Suite  401,  Bethesda, 
Maryland,  20892.  301-496-6701.  Fax;  301- 
480-0087.  Letters  of  intent  to  present 
comments,  along  with  a  brief  description  of 
the  organization  represented,  should  be 
received  no  later  than  5  p.m.  on  August  26, 
20C3.  Only  one  representative  of  an 
organization  may  present  oral  comments. 
Any  person  attending  the  meeting  who  does 
not  request  an  opportunity  to  speak  in 
advance  of  the  meeting  may  be  considered 
for  oral  presentation,  if  time  permits,  and  at 
tlje  discretion  of  the  Chairperson.  In 
addition,  written  comments  may  be 
submitted  to  Dr.  Jane  Kinsel  at  the  address 
listed  above  up  to  ten  calendar  days 
(September  18,  2003)  following  thejneeting. 

Copies  of  the  meeting  agenda  and  the 
roster  of  members  will  be  furnished  upon 
request  by  contacting  Dr.  Jane  Kinsel, 
Executive  Secretary,  NACCAM,  National 
Institutes  of  Health,  6707  Democracy 
Boulevard,  Suite  401,  Bethesda,  Marvland 
20892,  301-496-6701,  Fax  301-480-^087,  or 
via  e-mail  at  naccames@mail.nih.gov.  The 
information  is  also  available  on  the  web  at 
http://nccam.nih  .gov. 

Dated:  July  30,  2003.    ■ 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committed  Policy,  NIH. 

[FR  Doc.  03-20120  Filed  8-6-03;  8:45  am) 

BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  on  Minority  Health  and 
Health  Disparities;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  on 
Minority  Health  and  Health  Disparities 
SpecialEmphasis  Panel,  ZMDl  (06)  NCMHD 
Endowment  Programs. 

Date:  August  8,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott.  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Tommy  L.  Broadwater, 
PhD.  Chief  of  Review,  National  Center  on 
Minority  Health  and  Health  Disparities,  6707 
Democracy  Blvd..  Suite  800,  Bethesda.  MD 
20892-5465.  301-402-1366, 
broadwat@ncmhd.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Dated:  July  30,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-20118  Filed  8-6-03:  8:45  am) 

BILLING  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  on  Minority  Health  and 
Health  Disparities;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  on 
Minority  Health  and  Health  Disparities 
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[FR  Doc.  0,3-2 


2(1 


BILLING  CODE  41   0-01-M 


.  2003. 

igfield,  ^ 

of  Federal  Advisory 

V. 

19  Filed  8-6-03;  8:45  am] 


departmeHt  of  health  and 
human  services 

National  Insthutes  of  Healtti 

National  Insthute  on  Alcotiol  Abuse 
and  Alcotiolism;  Notice  of  Closed 
Meetings 


give  n 


meetin  js 


Pursuant  tc 
Federal  Advi 
amended  (5 
is  hereby 
meetings. 

The 
pubhc  in  acc(  rdance 
provisions  se 
552b{c){4)  an( 
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conhdential 
property  such 
and  personal 
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would  constilute 
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I  ory  Committee  Act,  as 
.S.C.  Appendix  2),  notice 
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will  be  closed  to  the 
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forth  in  sections 
552b(c)(6),  Title  5  U.S.C, 
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s  could  disclose 
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as  patentable  material, 
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Name  of  Coi^mittee. 
Alcohol  Abuse 
Emphasis  Pane 

Date:  August 

Time:  1  p.m 
-  Agenda:  To 
applications. 

Place:  NatioHal 
Building.  6000 
Bethesda,  MD 
Call). 

Contact  PersSn 
Scientific  Revie  w 
Institutes  of  Health 
Alcohol  Abuse 
Project  Review 
Suite  409,  Bethesda 
435-5337 


Name  of  Coi^mittee 
Alcohol  Abuse 


National  Institute  on 
ind  Alcoholism  Special 

25.  2003. 
to  3  p.m. 
r  jview  and  evaluate  grant 

Institutes  of  Health.  Wilco 
Executive  Boulevard, 
i  0892  (Telephone  Conference 

Jeffre  I.  Toward.  PhD, 
Administrator,  National 
National  Institute  on 
ind  Alcoholism,  Extramural 
Branch,  5000  Executive  Blvd., 
,  MD  20892-7003,  (303) 


National  Institute  on 
ind  Alcoholism  Special 


Emphasis  Panel,  Review  of  UOl  Application 
EE-21. 

Date:  September  5,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  River  Inn.  924  Twentv-fifth 
Street,  NW.,  Washington.  DC  20037. 

Contact  Person:  Dorita  Sewell.  PhD, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch.  Office  of  Scientific 
Affairs,  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  National  Institutes  of 
Health.  6000  Executive  Boulevard,  Suite  409, 
MD  20892.  301-433-2890, 
dsewell@mail.  nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians:  93.272,  Alcohol  National 
Research  Service  Awards  for  Reseeirch 
Training;  93.273.  Alcohol  Research  Programs: 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  July  31,  2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20166  Filed  8-6-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
.Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  August  6,  2003. 

Time:  9  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building,  6000  Executive  Boulevard, 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator,  Extramural 


Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard.  Bethesda,  MD  20892- 
7003,  301-44.3-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Da/e:  August  7.  2003. 

r/me;  10  a.m.  to  11  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  Wilco 
Building.  6000  Executive  Boulevard, 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Sean  N.  O'Rourke, 
Scientific  Review  Administrator.  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health,  Suite  409.  6000 
Executive  Boulevard.  Bethesda,  MD  20892- 
7003,  301-443-2861. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Fellowship  Applications. 

Date:  September  2,  2003. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crowne  Plaza  Washington  National 
Airport,  1489  Jefferson  Davis  Hwy,  Arlington, 
VA  22202. 

Contact  Person:  Dorita  Sewell,  PhD. 
Scientific  Review  Administrator,  ExUamural 
Project  Review  Branch,  Office  of  Scientific 
Affairs,  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  National  Institutes  of 
Health.  6000  Executive  Boulevard,  Suite  409, 
MD  20892,  301^43-2890. 
dsewell@mail.  nih  .gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  July  31,  2003. 
LaVeme  Y.  Stringfield,  ' 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-20168  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 
set  forth  in  section  552b(c)(4)  and 
552b(c)(6),  Title  5  U.S.C.  as  amended. 
The  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel,  SBIR 
Computerized  HIV  Prevention. 

Dote;  August  18,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Select  Bethesda,  8120 
Wisconsin  Ave,  Bethesda,  MD  20814. 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Boulevard,  Room  6140, 
MSC9606,  Bethesda.  MD  20892-9606,  301- 
443-1225,  rweise@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Ser\'ice  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  July  31,2003. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20170  Filed  8-6-03;  8:45  am] 
BILUNG  COOE  414<M)1-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Coimcil  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 


language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  wdll  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  application  and/ 
or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism. 

Date:  September  17-18.  2003. 

Closed:  September  17,  2003,  5:30  p.m.  to 
7:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Closed:  September  18,  2003,  8:30  a.m.  to 
9:30  a.m. 

Agenda:  To  review  and  evaluate  the  Board 
of  Scientific  Counselors'  Report. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive, 
Conference  Room  E1-E2,  Bethesda.  MD 
20892. 

Open:  September  18,  2003,  9:30  a.m.  to  3 
p.m. 

Agenda:  Program  documents. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  45  Center  Drive. 
Conference  Room  E1-E2,  Bethesda,  MD 
20892. 

Contact  Person:  Kenneth  R.  Warren,  PhD. 
Director.  Office  of  Scientific  Affairs,  National 
Institute  on  Alcohol  Abuse  and  Alcoholism, 
National  Institutes  of  Health,  Willco 
Building,  Suite  409,  6000  Executive 
Boulevard,  Bethesda.  MD  20892-7003,  301- 
443—4375,  kwarren@niaaa.nih.gov. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  silk.nih.gov/ 
silk/niaaal /about/roster.htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs: 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:.July31,2003. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-20171  Filed  8-6-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C. 
as  amended.  The  grant  apphcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Novel 
Cancer  Therapeutics. 

Date:  August  4,  2003. 

Time:  10:30  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD,  20892 
(Telephone  Conference  Call). 

Contact  Person:  Elaine  Sierra-Rivera,  PhD., 
Scientific  Review  Administrator,  Center  for  • 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6184, 
MSC  7804,  Bethesda,  MD  20892,  301-435- 
1779.  riverase@csr. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hmding  cycle. 

Name  of  Committee:  Center  for  Scientific  > 
Review  Special  Emphasis  Panel,  Visual 
System  Pasticity. 

Date:  August  4,  2003. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda.  MD,  20892 
(Telephone  Conference  Call), 

Contact  Person:  Michael  A.  Steinmetz, 
PhD.,  Scientific  Review  Administrator. 
Center  for  Scientific  Review,  National 
Institutes  of  Health.  Room  5172,  MSC  7844, 
Bethesda,  MD  20892,  301-435-1247, 
steinmem@csr.nih.gov. 

This  notice  is  being  published  less  than  IS 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Malanoma 
Targeted  Novel  Therapy. 

Date:  August  4,  2003. 

Time:  5  p.m.  to  7  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 
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Natioi  lal  Institutes  of  Health,  6701 
Drii  e,  Bethesda,  MD,  20892 
Coiference  Call), 
Pers  on:  Elaine  Sierra-Rivera,  PhD., 
Revipw  Administrator.  Center  for 
.  National  Institutes  of 
RbckJedge  Drive,  Room  6184, 
Bet  lesda,  MD  20892,  301-435- 
riverase^sr.nih.gov. 

being  published  less  than  15 
meeting  due  to  the  timing 
[  osed  by  the  review  and 


tie 


m. 


Place: 

Rockledge 
(Telephone 

Contact 
Scientific 
Scientific  Revi 
Health,  6701 
MSC  7804 
1779 

This  notice 
days  prior  to 
limitations  im 
fundingx:ycle. 

Name  of 
Review  Specia 

Dale:  August 

Time:  10  a 

Agenda:  To 
applications 

Place 
Rockledge 
(Telephone 

Contact 
Scientific 
Scientific  Revii 
Health,  6701 
MSC  7804. 
1719. 

This  notice  i 
days  prior  to 
limitations  im 
funding  cycle. 

Name  of 
Review  Special 
C  (29)  Minori 
Fellowship 

Date:  August 

Time:  8:30  a. 

Agenda:  To 
applications. 

Place: 
Watergate,  265( 
Washington, 

Contact 
Scientific 
Scientific  Rev 
Health,  6701 
MSC  7848 
0902 


111 


Coi^mittee:  Center  for  Scientific 
Emphasis  Panel,  Emetics. 
13,  2003. 
to  11  a.m. 
ijeview  and  evaluate  grant 


Natiot  al  Institutes  of  Health.  6701 
Driv  B,  Bethesda,  MD,  20892, 
Coi  iference  Call). 
Persi  >n:  Marcia  Litwack,  PhD.. 
Review  Administrator,  Center  for 
w,  National  Institutes  of 
Rockledge  Drive,  Room  6206, 
a,  MD  20892.  (301)  435- 


Bet  lesda 


..  being  published  less  than  15 
th  3  meeting  due  to  the  timing 
ip  Qsed  by  the  review  and 

Committee:  Center  for  Scientific 
Emphasis  Panel,  ZRGl  SSS- 
tyJOisability  Predoctoral 
Rev  lews. 

27-28.  2003. 
n.  to  5  p.m. 
r  sview  and  evaluate  grant 


Swissqtel  Washington,  The 

Virginia  Avenue,  NW, 
20037. 
Person;  Mary  Stie  Krause,  MED, 
Reviqw  Administrator.  Center  for 
National  Institutes  of 
Rdckledge  Drive,  Room  3182, 
Bet!  esda,  MD  20892,  301-435- 
krauswmvcsr.  nih  .gov. 

'onimittee:  Center  for  Scientific 
Special  Emphasis  Panel.  SlO 


DC 


m. 


Name  of  d 
Review 
Mechanism. 

Date:  September 

rime.  8:30  a. 

Agenda:  To 
applications. 

Place:  Embassy 
Pavilion,  4300 
Washington,  IX 

Contact  Perse  n 
PhD.,  Scientific 
Center  for  Scier  tific 
Institutes  of  Heflth 
Room  5144, 
301^51-3848 


4-5,  2003. 
to  5  p.m. 
riview  and  evaluate  grant 


Irl 


MSC 


y  Suites  at  the  Chevy  Chase 
litary  Road.  NW, 
20015. 

Alexandra  M.  Ainsztein, 
Review  Administrator, 
Review,  National 
.  6701  Rockledge  Drive, 
7840,  Bethesda.  MD  20892. 
3/nszfea@csr.n//i.gov. 


Dated:  July  3 
(Catalogue  of  Federal 
Program  Nos.  9; 
93.333,  Clinical 
93.337,  93.393-P3 


2003. 

Domestic  Assistance 
306,  Comparative  Medicine: 
Research.  93.306,  93.333, 
396,  93.837-93.844, 


93.846-93.878.  93.892,  93.893.  National 
Institutes  of  Health,  HHS) 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-20167  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[ 

National  Institutes  of  Healtti 

Clinical  Center;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  a  nteeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
Magnuson  Clinical  Center. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plem  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center. 

Date:  September  16.  2003. 

Time:  9  a;m.  to  12  p.m. 

Agenda:  For  discussion  of  planning, 
operational,  and  clinical  research  issues. 

Place:  National  Institutes  of  Health. 
Building  10, 10  Center  Drive,  Room  2C116, 
Bethesda,  MD  20892. 

Contact  Person:  Maureen  E.  Gormley, 
Executive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center.  National  Institutes  of  Health, 
Building  10,  Room  2C146,  Bethesda.  MD 
20892.  301/496-2897. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  kttp:// 
www.cc.nih.gov/,  where  an  agenda  and 
any  additional  information  for  the 
meeting  will  be  posted  when  available. 

Dated:  July  31.  2003. 

LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20169  Filed  8-6-03;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Finding  of  No  Significant  impact  and 
Final  Environmental  Assessment  for 
the  Management  of  Mute  Swans  in  the 
Atlantic  Flyway 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 


summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  has  prepared  a  Finding 
of  No  Significant  Impact  (FONSI)  and  a 
Final  Environmental  Assessment  (FEA) 
for  the  management  of  mute  swans 
(Cygnus  olor)  in  the  Atlantic  Flyway.    > 
The  specific  Service  action  under  the 
preferred  alternative  of  integrated 
population  management  will  be  the 
issuance  of  migratory  bird  depredation 
permits  authorizing  the  take  of  up  to 
3,100  mute  swans  annually.  The  Service 
can  also  issue  depredation  permits  that 
authorize  egg  addling,  pinioning  {i.e., 
amputation  of  the  outer  wing,  a 
commonly  used  method  of  flight 
restraint  in  waterfowl)  and  sterilization, 
and  live-trapping  and  relocation. 
ADDRESSES:  The  Record  of  Decision- 
including  FONSI,  FEA,  and  related 
documents — will  be  available  for  public 
inspection,  by  appointment,  diuing 
normal  business  hours  at  the  following 
location:  U.S.  Fish  and  Wildlife  Service, 
Division  of  Migratory  Bird  Management, 
4501  North  Fairfax  Drive,  Room  4000, 
Arlington,  Virginia.  These  documents 
can  also  be  viewed  on  the  Service's  Web 
site  at  http:/ migratorybirds.fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Trapp,  (703)  358-1965. 
SUPPLEMENTARY  INFORMATION: 

Description  of  Action 

The  EA  on  which  the  FONSI  is  based 
was  made  available  to  the  public  on  July 
2,  2003  (68  FR  39593)  for  a  15-day 
public  comment  period.  We  received 
comments  from  13  State  wildlife 
agencies,  53  organizations,  and 
approximately  2,620  individuals.  The 
Service's  preferred  alternative  was 
supported  by  13  State  wildlife  agencies; 
43  organizations  dedicated  to  bird 
conservation  or  science,  wildlife 
conservation,  and  wildlife  management; 
and  24  individuals.  The  Service's 
proposed  action  was  opposed  by  10 
animal-rights  organizations  and  at  least 
2,589  individuals  who  believe  that 
lethal  take  [i.e.,  shooting)  is  inhumane 
and  that  the  proposed  action  is  not 
supported  by  the  available  scientific 
evidence.  More  than  95  percent  of  the 
individual  responses  were  prompted  by 
Web-based  action-alert  form  letters. 

The  specific  action  to  be  undertaken 
by  the  Service  will  be  the  issuance  of 
migratory  bird  depredation  permits  to 
State  wildlife  agencies,  the  Wildlife 
Services  program  of  the  U.S. 
Department  of  Agriculture's  Animal  and 
Plant  Health  Inspection  Service, 
national  wildlife  refuges,  and  others  to 
take  mute  swans  in  the  Atlantic  Flj'way, 
in  accordance  with  50  CFR  21.41  and 
the  State-specific  take  guidelines 
presented  in  the  FEA,  to  allow  for  the 
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integrated  population  management  of 
mute  swans.  Each  permit  application 
will  be  reviewed  to  ensure  that  the 
plaimed  activity  meets  the  goals  and 
objectives  of  the  Atlantic  Flyway  Mute 
Swan  Management  Plan  (Atlantic 
Flyway  Council  2003)  as  specified  in 
the  FEA,  that  the  proposed  take  does  not 
exceed  the  Service's  State-specific  take 
guidelines,  and  that  the  cumulative 
impacts  will  not  irreparably  harm  the 
Flyway-wide  population.  The  State- 
specific  tai^  guidelines  will  be 
reviewed  aimually  and  revised  as 
necessary  to  ensiu-e  that  Statewide  and 
Flyway-wide  populations  are  not 
reduced  below  target  levels. 

Finding  of  No  Significant  Impact 

The  following  constitutes  the  full  text 
of  the  FONSI  signed  by  the  Service 
Director: 

"The  U.S.  Fish  and  Wildlife  Service 
has  proposed  issuing  migratory  bird 
depredation  permits  authorizing  the 
take  of  up  to  3,100  feral  mute  swans 
(Cygnus  olor)  annually  in  the  Atlantic 
Flyway  for  the  next  ten  years.  The 
primary  goal  in  implementing  this 
action  is  to  minimize  environmented 
damages  attributed  to  mute  swans  in  a 
feasible  and  cost-effective  way, 
consistent  with  the  Service's 
responsibility  to  manage  and  conserve 
mute  swan  populations  luider  the 
Migratory  Bird  Treaty  Act  and 
conventions  and  other  applicable  law.  A 
secondary  goal — and  the  most  effective 
means  for  achieving  the  first  goal — is  to 
reduce  populations  of  feral  mute  swans 
to  pre-1986  levels. 

"The  need  for  the  action  stems  jfrom 
documented  scientific  evidence  of  the 
negative  impacts  that  a  growdng 
population  of  mute  swans  is  having  on 
wetland  habitats  and  native  species  of 
fish  and  wildlife,  the  threats  that  mute 
swans  pose  to  human  health  and  safety, 
and  the  damage  that  they  can  cause  to 
commercial  agricultural  crops.  The 
action  will  support  implementation  of  a 
U.S.  Fish  ard  Wildlife  Service  policy  on 
management  of  mute  swans  on  national 
wildlife  refuges,  and  implementation  of 
the  Atlantic  Flyway  Mute  Swan 
Management  Plan. 

The  proposed  action  (Integrated 
Population  Management)  was  selected 
because: 

(1)  It  provides  Federal,  State,  and 
other  wildlife  managers  with  the 
broadest  array  of  tools  and  management 
flexibility  for  dealing  with  local, 
regional,  Statewide,  and  Flyway-wide 
problems  caused  by  an  expanding 
population  of  mute  swans. 

(2)  Lethal  take  of  adult  birds,  as 
authorized  by  the  proposed  action,  has 
been  .shown  to  be  the  only  effective 


method  for  reducing  populations  of 
long-lived  birds  such  as  the  mute  swan, 
and  hence  is  the  only  effective  method 
for  reducing  the  detrimental  impacts  of 
mute  swans  on  wetland  habitats,  native 
fish  and  wildlife  species,  and  himian 
interests. 

(3)  Egg  addling — while  a  useful 
technique  for  arresting  productivity  and 
stabilizing  populations  and  thus  an 
important  supplement  to  lethal  take — is 
not  an  effective  technique,  in  and  of 
itself,  for  reducing  populations. 

(4)  Non-lethal  techniques  such  as 
harassment,  exclusionary  devices, 
translocation,  and  behavioral 
modification  can  be  effective  for  dealing 
with  nuisance  problems  caused  by 
individual  swans,  or  small  groups  of 
swans,  but  are  not  substitutes  for 
population  reduction. 

The  proposed  management  action  will 
not  have  significant  environmental 
impacts  because: 

(1)  The  mute  swan  will  not  be 
extirpated  in  the  Atlantic  Flyway,  nor  in 
any  of  the  eight  States  that  comprise  the 
"core"  of  its  range  in  the  Atlantic 
Flyway. 

(2)  A  67  percent  reduction  in  the 
number  of  mute  swans  will  return  the 
Atlantic  Flyway  population  to  a  pre- 
1986  level  of  about  4,675  birds.  Mute 
swans  siuvived  and  thrived  in  the 
Atlantic  Flyway  at  much  smaller 
populations  than  this  for  more  than  80 
years. 

(3)  The  removal  of  about  8,000  birds 
fi-om  the  Atlantic  Flyway  will  have  no 
effect  on  the  viability  of  U.S.,  North 
American,  or  worldwide  populations  of 
the  mute  swan,  which  number 
approximately  21,400,  23,000,  and 
614,000  birds,  respectively. 

(4)  Pinioned  mute  swans  of  domestic 
origin  held  in  captive  or  semi-captive 
conditions  on  private  properties  or  in 
mimicipal  parks  will  not  be  affected  by 
the  proposed  action,  and  will  remain 
available  for  viewing  and  enjoyment. 

(5)  Reduction  of  mute  swan  numbers 
consistent  with  the  Atlantic  Flyway 
management  plan  will  prevent  further 
damage  to  (a)  submerged  aquatic 
vegetation  (SAV)  and  SAV  restoration 
efforts,  (b)  populations  of  other  fish  and 
wildlife  (including  those  of  threatened 
and  endangered  species)  and  their 
habitats,  (c)  commercially  and 
recreationally  valuable  shellfish  and 
finfish,  and  (d)  recreationally  important 
birds  (especially  waterfowl),  and  will  to 
some  degree  offset  the  damage  that  has 
been  done  by  the  relatively  recent 
increase  in  mute  swan  numbers. 
Therefore,  this  action  will  merely  help 
to  maintain  the  long-term  status  quo. 

(6)  The  potential  risk  of  emotional 
trauma  and  physical  injury  to  hiunans 


because  of  attacks  initiated  by  territorial 
mute  swans  in  coastal  habitats 
frequented  by  people  seeking  outdoor 
recreational  opportunities  will  be 
minimized. 

(7)  Opportunities  for  people  to  view 
and  enjoy  feral  mute  swans  in  a  wild 
state  will  be  reduced  but  not  eliminated 
in  any  of  the  eight  States  that  comprise 
the  "core"  of  its  range  in  the  Atlantic 
Flyway,  and  thus  such  opporttmities 
remain  readily  available  to  people 
willing  to  make  a  reasonable  effort  to 
seek  them  out. 

Based  on  a  review  and  evaluation  of 
the  attached  Environmental  Assessment 
entitled  Management  of  Mute  Swans  in 
the  Atlantic  Flyway,  I  have  determined 
that  the  issuance  of  migratory  bird 
depredation  permits  authorizing  the 
lethal  take  of  up  to  3,100  mute  swans 
annually,  plus  addling  of  eggs  in  up  to 
1,750  nests,  does  not  constitute  a  major 
Federal  Action  that  would  significantly 
affect  the  quality  of  the  himian 
environment  within  the  meaning  of 
Section  102(2)(c)  of  the  National 
Envirorunental  Policy  Act  of  1969. 
Therefore,  the  preparation  of  an 
Environmental  Impact  Statement  is  not 
required." 

Dated:  August  1.  2003. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 
|FR  Doc.  03-20281  Filed  8-5-03;  2:51  pml 

BtLUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managenoent 
[NM-91  (MJ3-1 020-PG] 

Notice  of  Public  Meeting,  New  Mexico 
Resource  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  New  Mexico 
Resource  Advisory  Council  (RAC).  will 
meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  on 
September  11-12,  2003,  at  the 
Farmington  Marriott  Courtyard,  San 
Juan/La  Plata  Rooms,  560  Scott  Avenue, 
Farmington,  NM,  beginning  at  8  a.m. 
both  days.  The  meeting  will  adjourn  at 
approximately  5:00  p.m.  on  Thursday 
and  1  p.m.  on  Friday.  The  two 
established  RAC  subcommittees  may 
have  a  late  afternoon  or  an  evening 
meeting  on  Thursday,  September  11. 
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An  optional  Field  Trip  is  planned  for 
Wednesday,  September  10.  The  public 
comment  pemod  is  scheduled  for 
Wednesday,  Beptember  10,  from  6-8 
p.m.  in  the  AJnimas/Florida  Rooms. 
SUPPLEMENTMtY  INFORMATION:  The  15 
member  Couj  icil  advises  the  Secretary 
of  the  Interio  ■,  through  the  Bureau  of 
^  Land  Manage  ment,  on  a  variety  of 
planning  and  management  issues 
associated  w  th  public  land 
management  in  New  Mexico.  At  this 
meeting,  topi:s  for  discussion  include: 

Working  Lj  indscapes  Initiative. 

Oil  and  gai  compliance. 

Geology  A(  lEC  and  the  development 
of  the  AC  EC. 

Recreation  and  visitor  services     . 
priorities . 

All  meetin]  is  are  open  to  the  public. 
The  public  m  ly  present  written 
comments  to  the  Council.  Each  formal 
Council  meet  ing  will  also  have  time 
allocated  for  learing  public  comments. 
Depending  oi  i  the  number  of  persons 
wishing  to  comment  emd  time  available, 
the  time  for  ii  idividual  oral  comments 
may  be  limite  d.  New  Mexico  RAC 
meetings  are  i  :oordinated  with  the 
representativi  i  of  the  Governor  of  the 
State  of  New  »4exico. 

FOR  FURTHER  fIFORMATION  CONTACT: 

Theresa  Herr^ra,  New  Mexico  State  ' 
Office,  Office  of  Internal  Affairs,  Bureau 
of  Land  Mana  gement,  P.O.  Box  27115, 
Santa  Fe,  Nev '  Mexico  87502-0115, 
(505)  438-75: 7. 

Dated:  July  2  I,  2003. 
Richard  A.  Wh  tley. 
Associate  State  Director. 
[PR  Doc.  03-20  )92  Filed  8-6-03;  8:45  am] 

BILLING  CODE  431  >-FB-M 


DEPARTMEnIt  of  the  INTERIOR 
Bureau  of  Land  Management 

[MT-926-03-1  <  1 0-BK-5065] 

Montana:  Filii  ig  of  Plat  of  Survey 

AGENCY:  Burei  lu  of  Land  Management, 
Interior. 

ACTION:  Notic^  of  Filing  of  Plat  of 
Survey. 


SUMMARY:  Th(  Bureau  of  Land 
Management  I BLM)  will  file  the  plat  of 
survey  of  the  ands  described  below  in 
the  BLM  Mon  ana  State  Office,  Billings, 
Montana,  (30)  days  from  the  date  of 
publication  in  the  Federal  Register. 
FOR  FURTHER  ll^lFORMATION  CONTACT: 
Robert  L.  Brookie,  Cadastral  Surveyor, 
Branch  of  Caoastral  Survey,  Biueau  of 
Land  Managei  oent,  5001  Southgate 
Drive,  P.O.  Box  36800.  Billings, 


Montana  59107-6800,  telephone  (406) 
896-5125  or  (406) 896-5009. 
SUPPLEMENTARY  INFORMATION:  This 
survey  was  executed  at  the  request  of 
the  Bureau  of  Indian  Affairs  (BIA),  and 
was  necessary  to  determine  areas  of 
accreted  land.  The  lands  we  surveyed 
are: 

Principal  Meridian,  Montana 

T.  27  N.,  R.  52  E. 
The  plat,  in  three  sheets,  representing  the 
dependent  resurvey  of  a  portion  of  the 
subdivisional  lines,  the  adjusted  original 
meanders  of  the  former  left  bank  of  the 
Missouri  River,  downstream  through  section 
20,  and  the  subdivision  of  section  20,  and  the 
subdivision  of  section  20,  and  the  survey  of 
the  meanders  of  the  present  left  bank  of  the 
Missouri  River,  downstream  through  section 
20,  and  certain  division  of  accretion  lines  in 
Township  27  North,  Range  52  East,  Principal 
Meridian,  Montana,  was  accepted  June  6, 
2003. 

We  will  place  a  copy  of  the  plat,  in 
three  sheets,  we  described  in  the  open 
files.  It  will  be  available  to  the  public  as 
a  matter  of  information. 

If  BLM  receives  a  protest  against  this 
survey,  as  shown  on  this  plat,  in  three 
sheets,  prior  to  the  date  of  the  official 
filing,  we  will  stay  the  filing  pending 
our  consideration  of  the  protest. 

We  will  not  officially  file  this  plat,  in 
three  sheets,  until  the  day  after  we  have 
accepted  or  dismissed  all  protests  and 
they  have  become  final,  including 
decisions  or  appeals. 

Dated:  )uly  31,  20O3. 
Heidi  L.  Pfosch, 

Acting  Chief  Cadastral  Surveyor.  Division  of 

Resources. 

[PR  Doc.  03-20091  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  43ia-S$-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-456] 

Express  Delivery  Services: 
Competitive  Conditions  Facing  U.S.- 
Based  Firms  in  Foreign  Markets 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  hearing. 

SUMMARY:  Following  receipt  of  a  request 
on  July  1,  2003,  from  the  House 
Committee  on  Ways  and  Means,  the 
Commission  instituted  investigation  No. 
332—456,  Express  Delivery  Services: 
Competitive  Conditions  Facing  U.S.- 
based  Firms  in  Foreign  Markets,  imder 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g)). 

Background:  As  requested  by  the 
Committee,  the  Commission  will 


investigate  and  provide  a  report  on  the 
current  competitive  conditions  facing 
U.S.-based  express  delivery  service 
suppliers  in  foreign  markets. 
Specifically,  the  Commission  will  (1) 
examine  the  composition  of  the  global 
industry,  major  market  participants,  and 
factors  driving  change,  including 
regulatory  reform,  in  major  markets;  (2) 
examine  the  extent  to  which 
competition  among  express  delivery 
service  suppliers  in  foreign  markets  may 
be  affected  by  govenunent-saijictioned 
monopolies  competing  in  those  markets; 
and  (3)  identify,  to  the  extent  possible, 
additional  trade  impediments 
encountered  by  U.S.-based  express 
delivery  service  suppliers  in  foreign 
markets.  For  the  piuposes  of  its  report, 
the  Commission  will  define  express 
delivery  services  as  the  expedited 
collection,  transport  and  delivery  of 
documents,  printed  matter,  parcels  and/ 
or  other  goods,  while  tracking  the 
location  of,  and  maintaining  control  . 
over,  such  items  throughout  the  supply 
of  the  service;  and  services  provided  in 
coimection  therewith,  such  as  customs 
facilitation  and  logistics  services. 

The  Committee  requested  that  the 
Conunission  furnish  its  report  by  April 
1,  2004,  and  that  the  Conunission  make 
the  report  available  to  the  public  in  its 
entirety. 

EFFECTIVE  DATE:  August  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
Project  Leader,  Michael  Nunes  (202- 
205-3462  or  mnunes@usitc.gov);  (2) 
Deputy  Project  Leader,  Joann  Tortorice 
(202-205-3032  or  jtortorice@usitc.gov) 
(3)  Chief,  Services  and  Investment 
Division,  Richard  Brown  (202-205-3438 
or  rbrown@usitc.gov). 

The  above  persons  are  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation,  contact  William  Gearhart 
of  the  Conunission's  Office  of  the 
General  Counsel  at  202-205-3091  or 
wgearijart@usitc.gov. 

Public  Hearing 

A  public  hearing  in  cormection  with 
this  investigation  is  scheduled  to  begin 
at  9:30  a.m.  on  November  5,  2003,  at  the 
U.S.  International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  All  persons  have  the  right  to  appear 
by  counsel  or  in  person,  to  present 
information,  cmd  to  be  heard.  Persons 
wishing  to  appear  at  the  public  hearing 
should  file  a  letter  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  St.,  SW., 
Washington,  DC  20436,  not  later  than 
the  close  of  business  (5:15  p.m.)  on 
October  22,  2003.  In  addition,  persons 
appearing  should  file  prehearing  briefs 
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(original  and  14  copies)  with  the 
Secretary  by  the  close  of  business  on 
October  24,  2003.  Posthearing  briefs 
should  be  filed  with  the  Secretary  by  the 
close  of  business  on  November  19,  2003. 
In  the  event  that  no  requests  to  appear 
at  the  hearing  are  received  by  the  close 
of  business  on  October  22,  2003,  the 
hearing  will  be  canceled.  Any  person 
interested  in  attending  the  hearing  as  an 
observer  or  non-participant  may  call  the 
Secretary  to  the  Commission  (202-205- 
1816)  after  October  22,  2003  to 
determine  whether  the  hearing  will  be 
held. 

Written  Submissions 

In  lieu  of  or  in  addition  to  appearing 
at  the  public  hearing,  interested  persons 
are  invited  to  submit  written  statements 
concerning  the  investigation.  Written 
statements  should  be  received  by  the 
close  of  business  on  November  19,  2003. 
Commercial  or  financial  information 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201.6  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  for  inspection  by  interested 
persons.  The  Committee  has  requested 
that  the  report  not  include  any 
confidential  business  information;  the 
Commission  will  not  include 
■  confidential  business  information  in  the 
report  it  sends  to  the  Committee.  All 
submissions  should  be  addressed  to  the 
Secretary  at  the  Commission's  office  in 
Washington,  DC.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  §  201.8  of  the- 
Commission's  rules  (19  CFR  201.18)  (see 
Handbook  for  Electronic  Filing 
Procediu-es,  ftp  .//FTP.  usitc.gov/pub/ 
reports/electronic Jiling_handbook.pdf). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  (202)  205-1810. 

Issued:  August  1,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary. 
IFR  Doc.  03-20140  Filed  8-6-03;  8:45  am) 

BILUNG  COOE  7020-02-(> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-345] 

Shifts  in  U.S.  Merchandise  Trade  2003 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Opportunity  to  submit  written 
statements  in  coimection  with  the  2003 
report. 

SUMMARY:  The  Commission  has 
prepared  and  published  annual  reports 
on  U.S.  trade  shifts  in  selected 
industries/commodity  areas  under 
investigation  No.  332-345  since  1993. 
The  Commission  plans  to  publish  the 
2003  report  in  July  2004,  which  will 
cover  shifts  in  U.S.  trade  in  2003 
compared  with  trade  in  2002.  The 
Commission  is  considering  changes  to 
the  structiu«  of  next  year's  report,  such 
as  converting  exclusively  to  a  web-based 
format  that  would  enable  tinjely  updates 
of  selected  data  and  analysis  on  a 
periodic  or  semiannual  basis  with 
added  focus  on  sectoral  issues.  This 
new  format  would  include  links  to  ITC 
resources  allowing  quick  access  to 
analyses  and  data,  as  well  as  links  to 
other  organizations  that  have  related 
information.  Comments  and  suggestions 
regarding  the  2003  report  to  be 
published  in  July  2004  are  welcome  in 
written  submissions  as  specified  below. 

The  latest  version  of  the  report 
covering  2002  data  (USITC  Publication 
3611,  July  2003)  may  be  obtained  from 
the  USITC's  Internet  server  {http:// 
www.usitc.gov).  A  printed  report  may  be 
requested  by  contacting  the  Office  of  the 
Secretary  at  202-205-2000  or  by  fax  at 
202-205-2104.  Interested  parties  may 
also  provide  coimnents  by  retiuning  the 
postage-paid  "Reader  Satisfaction 
Survey"  located  inside  the  front  cover  of 
the  report  issued  in  July  2003,  or  by 
downloading  the  survey  form  and 
business  reply  mailer  for  this  report 
fi'om  the  Conunission's  Web  site. 
EFFECTIVE  DATE:  August  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  trade  shifts  report 
may  be  directed  to  the  project  leader, 
Judith-Anne  Webster,  Office  of 
Industries  (202-205-3489).  For 
information  on  the  legal  aspects,  please 
contact  William  Gearhart,  Office  of 
General  Coimsel  (202-205-3091).  The 
media  should  contact  Margaret 
O'Laughlin,  Public  Affahs  Officer  (202- 
205-1819).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  202- 
205-2648. 


Background 

The  initial  notice  of  institution  of  this 
investigation  was  published  in  the 
Federal  Register  of  September  8,  1993 
(58  FR  47287).  The  Commission 
expanded  the  scope  of  this  investigation 
to  cover  services  trade  in  a  separate 
report,  which  it  aimoimced  in  a  notice 
published  in  the  Federal  Register  of 
December  28,  1994  (59  FR  66974).  The 
merchandise  trade  report  has  been 
published  in  the  current  series  imder 
investigation  No.  332-345  aimual^y 
since  September  1993. 

As  in  past  years,  each  report  will 
summarize  and  provide  analyses  of  the 
major  trade  developments  that  occurred 
in  the  preceding  year.  The  reports  will 
also  provide  summary  trade  information 
and  basic  statistical  profiles  of  about 
259  industry /commodity  groups  and  59 
industry/commodity  subgroups. 

Written  Submissions 

No  public  hearing  is  planned. 
However,  interested  persons  are  invited 
to  submit  vmtten  conunents  or 
suggestions  concerning  the  July  2004 
report.  Commercial  or  financial 
information  which  a  submitter  desires 
the  Commission  to  treat  as  confidential 
must  be  provided  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  and  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  to  the  Conunission  for 
inspection  by  interested  persons.  To  be 
assured  of  consideration  by  the 
Conunission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  December  29,  2003.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street,  SW, 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means,  except  to 
the  extent  permitted  by  section  201.8  of 
the  Commission's  Rules  (19  CFR 
201.18){see  Handbook  for  Electronic 
Filing  Procedmes,  ftp://FTP.usitc.gov/ 
pub/reports/ 
electronic_filing_handbook.pdf). 

Issued:  August  1,  2003. 
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By  order  of  the  Commission. 
Marilyn  R.  Abboit. 
Secretary. 
[FR  Doc.  03-20li9  Filed  &-6-03;  8:45  ami 

BILLING  CODE  8040-il1-P 


DEPARTMENTlOF  JUSTICE 

Office  of  Comniiunity  Oriented  Poiicing 
Services 

Agency  Information  Collection 
ActlvUJips:  Proposed  Collection; 
Comments  Requested 

action:  30-Day  inotice  of  information 
collection  unddr  review:  COPS  Making 
Officer  Redeplc  yment  Effective 
Application. 


The  Departm^t  of  Justice  (DO J). 
Office  of  Comn  unity  Oriented  Policing 
Services  has  su  }iDitted  the  following 
information  col  lection  request  to  the 
Office  of  Manai  ement  and  Budget 
(OMB)  for  revie  w  and  approval  in 
accordance  wit  i  the  Paperwork 
Reduction  Act  i  )f  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  th  2  Federal  Register, 
Volume  68,  Nunber45,  page  11146  on 
March  7.  2003,  allowing  for  a  60  day 
comment  perio  i. 

The  purpose  af  this  notice  is  to  allow 
for  an  addition!  il  30  days  for  public 
comment  until  September  8,  2003.  This 
process  is  cond  iicted  in  accordance  with 
5  CFR  1320.10. 

Written  comi  lents  and/or  suggestions 
regarding  the  it  jms  contained  in  this 
notice,  especial  ly  the  estimated  public 
biu-den  and  ass  jciated  response  time, 
should  be  direc  ted  to  the  Office  of 
Management  ai  d  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention  Depa  "tment  of  Justice  Desk 
Officer.  Washirgton,  DC  20503. 
Additionally,  c  jmments  may  be 
submitted  to  Ol  AB  via  facsimile  to  (202) 
395-7285.  Written  comments  and 
suggestions  froi  n  the  pubhc  and  affected 
agencies  concei  ning  the  proposed 
collection  of  in  brmation  are 
encouraged.  Ycur  comments  should 
address  one  or  nore  of  the  following 
four  points: 

(1)  Evaluate  1  i^hether  the  proposed 
collection  of  in  brmation  is  necessary   . 
for  the  proper  j  erformance  of  the 
functions  of  th<  agency,  including 
whether  the  inl  ormation  will  have 
practical  utility ; 

(2)  Evaluate  me  accuracy  of  the 
agencies  estimj  te  of  the  biuden  of  the 
proposed  coUei  ;tion  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  COPS 
Making  Officer  Redeployment  Effective 
(MORE')  Grant  Program  Application  Kit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Department  of  Justice.  Office 
of  Conunimity  Oriented  Policing 
Services  (COPS)  Form  Number:  N/A. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary  State,  local  and  Tribal 
law  enforcement  agencies.  Other: 
University  police,  housing  authorities, 
and  school  districts.  Abstract:  The 
information  collected  will  be  used  by 
the  COPS  Office  to  determine  whether 
law  enforcement  agencies  are  eligible 
for  one  year  grants  specifically  targeted 
to  provide  funding  for  technology  and 
equipment.  The  grants  ar6  meant  to 
enhance  law  enforcement  iT 
infrastructure  and  community  policing 
efforts  in  these  communities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated 
2,500  responses  per  year.  The  estimated 
amount  of  time  required  for  the  average 
respondent  to  respond  is  26  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  number  of  annual 
burden  hours  associated  with  this 
collection  is  62,500. 

If  additional  information  is  required 
contact:  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Justice 
Management  Division.  Policy  and 
Planning  Staff.  Patrick  Henry  Building, 
Suite  1600.  601  D  Street  NW.. 
Washington.  DC  20530. 


Dated:  August  1.2003. 
Brenda  E.  Dyer, 

Deputy  Clearance  Officer.  Department  of 

Justice. 

[FR  Doc.  03-20073  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  4410-AT-P 

DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  28  U.S.C.  §  50.7 
and  section  122  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9622.  notice  is  hereby  given  that  on  July 
25.  2003,  a  proposed  Consent  Decree  in 
United  States  v.  American  Premier 
Underwriters;  Consolidated  Rail 
Corporation;  The  City  of  New  Bedford, 
Massachusetts;  and  Housing  70 
Corporation,  Civil  Action  No.  03-CV- 
11403-NG.  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Massachusetts. 

In  this  action  the  United  States,  on 
behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA"),  sought  reimbursement  of 
response  costs  inciured  with  respect  to 
the  Railroad  Depot  Superfund  Site  (the 
"Site")  in  New  Bedford.  Bristol  County, 
Massachusetts.  The  Complaint  alleges 
that  the  defendants  are  liable  under 
section  107(a),  42  U.S.C.  9607(a).  of 
CERCLA.  Pursuant  to  the  consent 
decree,  defendants  will  pay  $800,000 
plus  interest  to  reimbvuse  the  United 
States  for  costs  incurred  by  EPA  at  the 
Site. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  and  should  refer  to  United 
States  V.  American  Premier 
Underwriters;  Consolidated  Rail 
Corporation;  The  City  of  New  Bedford, 
Massachusetts;  and  Housing  70 
Corporation,  D.J.  Ref.  90-11-3-06760. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  United  States  Courthouse,  1 
Courthouse  Way,  Boston.  Massachusetts 
02210.  and  at  U.S.  EPA  Region  I.  One 
Congress  Street.  Suite  1100.  Boston, 
Massachusetts  02203.  Diu-ing  the  public 
comment  period,  the  Consent  Decree, 
may  also  be  examined  on  the  following 
Department  of  Justice  Web  site,  http:// 
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www.usdoj.gov/enrd/open.html.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoi.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
niunber  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$6.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  U.S.  Treasury. 

Ronald  Gluck, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  03-20070  Filed  8-6-03;  8:45  am) 

BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Amendment  to 
Consent  Decree  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA) 

In  accordance  with  Departmental 
policy,  28  CFR  §  50.7,  notice  is  hereby 
given  that  a  proposed  Amendment  to 
Consent  Decree  entered  on  February  7, 
1992  in  United  States  v.  BeazerEast, 
Inc.,  Civil  Action  No.  S-91-767,  was 
lodged  with  the  United  States  District 
Court  for  the  Eastern  District  of 
California  on  July  24,  2003. 

The  Consent  Decree  involved  the 
settlement  of  claims  brought  by  the 
United  States  piu-suant  to  the 
Comprehensive  Environmental 
Response.  Compensation,  and  Liability 
Act.  The  complaint  contained  claims 
seeking  injunctive  relief  and  the 
recovery  of  response  costs  incurred  by 
the  United  States  in  connection  with  the 
release  and  threatened  release  of 
hazardous  substances  from  a  facility 
known  as  the  Koppers  Superfund  Site  in 
Oroville.  California.  The  proposed  and 
agreed  upon  Amendment  would  modify 
the  Consent  Decree  by  updating  the 
Decree  to  accommodate  two  changes  in 
the  remedy  and  the  implementation  of 
necessary  institutional  controls. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Amendment  to  Consent  Decree. 
Conunents  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington.  DC 
20044-7611.  Each  communication 
should  refer  on  its  face  to  United  States 


V.  BeazerEast,  Inc..  DOJ No.  90-11-3- 
461A. 

The  proposed  Amendment  to  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney.  Eastern 
District  of  California.  501 1  Street.  10th 
Floor.  Sacramento.  California  95814. 
and  at  the  U.S.  Environmental 
Protection  Agency.  Region  9  Office.  75 
Hawthorne  Street,  San  Francisco, 
California  94105.  During  the  public 
comment  period,  the  proposed 
Amendment  may  also  be  exeunined  on 
the  following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html. 

A  copy  of  the  proposed  Amendment 
to  Consent  Decree  may  be  obtained  by 
(1)  mail  from  the  Consent  Decree 
Library,  P.O.  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611; 
or  by  (2)  faxing  or  emailing  the  request 
to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  U.S. 
Department  of  Justice,  fax  niunber  (202) 
616-6584;  phone  confirmation  (202) 
514-1547.  In  requesting  a  copy,  please 
forward  the  request  and  a  check  in  the 
amount  of  $12.50  (25  cents  per  page 
reproduction  cost),  made  payable  to  the 
U.S.  Treasury. 

Ellen  M.  M ahan, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  03-20073  Filed  8-6-03;  8:45  am] 
BILUNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Consent  Decree  Pursuant  to 
the  Oil  Pollution  Act 

In  accordance  with  Departmental 
Policy.  28  CFR  50.7.38.FR  19029.  notice 
is  hereby  given  that  a  proposed  consent 
decree  in  United  States  and  State  of 
Louisiana  v.  Marine  Oil  Trade  3,  Ltd. 
and  Ermis  Maritime  Corp.,  Civ.  No.  03- 
2030.  Section  L.  DOJ  #90-5-1-1-07673. 
was  lodged  in  the  United  States  District 
Court  for  the  Eastern  District  of 
Louisiana  on  July  16.  2003.  The  Consent 
Decree  resolves  the  liability  of  the 
named  defendants  to  the  United  States 
and  the  State  of  Louisiana  for  natural 
resource  damages  with  respect  to  the 
Westchester  Oil  Spill,  pursuant  to  the 
Oil  Production  Act  of  1990  (OPA).  33 
U.S.C.  2702(b).  and  section  2480  of  the 
Lousiana  Oil  Spill  Prevention  and 
Response  Act  (OSPRA).  La.  Rev.  Stat. 
30:2480.  The  claims  arise  from  an  oil 
spill  in  the  Mississippi  River  at 
Plaquemines  Parish,  Louisiana,  on 
November  28,  2000.  that  resulted  from 
an  accident  to  the  vessel 
WESTCHESTER.  The  United  States  and 


the  State  share  trusteeship  of  the  injured 
resoiu-ces  and  are  coordinating 
restoration  efforts. 

Under  the  proposed  Consent  Decree, 
the  Settlers  will  reimburse  the  state  and 
federal  trustees  for  100%  of  unrecovered 
natural  resoiuce  damage  assessment 
costs  and  future  monitoring  costs.  Also, 
they  shall  complete  Restoration  Projects 
to  compensate  the  trustees  for  the 
natural  resource  damages.  The 
Restoration  Projects  to  be  performed  are 
the  Splay  Marsh  Restoration  Project  and 
the  Boat  Dock  Restoration  Project. 

The  Damage  of  Justice  will  receive  for 
a  period  of  thirty  (30)  days  from  the  date 
of  this  publication  comments  relating  to 
the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  ot  Justice.  Washington.  DC 
20044-7611,  and  should  refer  to  the 
United  States  and  State  of  Louisiana  v. 
Marine  Oil  Trader  3,  Ltd.  and  Ermis 
Maritime  Corp.,  DOJ  #90-5-1-1-07673. 
The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  Eastern  District  of 
Louisiana.  501  Magazine  Street.  New 
Orleans.  Louisiana  70130.  and  at  U.S. 
EPA  Region  6,  1445  Ross  Avenue.  Suite 
1200,  Dallas,  Texas,  75202.  Dvuing  the 
public  comment  period,  the  proposed 
Consent  Decree  may  also  be  examined 
on  the  following  Department  of  Justice 
Web  site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  proposed 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611.  U.S.  Department  of 
Justice.  Washington,  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  (tonia.fleetwood@usdoj.gov), 
fax  no.  (202)  514-0097.  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  tfie  Consent 
Decree  Library,  please  enclose  a  check 
in  the  amount  of  $29.75  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

Thomas  Mariani. 

.  Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-20072  Filed  8-06-03:  8:45  ami 
BILLING  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  28  U.S.C.  §  50.7 
and  section  122  of  the  Comprehensive 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Portland  Cement 
Association 

Notice  is  hereby  given  that,  on  July 
21,  2003,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Portland  Cement 
Association  ("PCA")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  a  change  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Holcim  Group  Support 
(Canada)  Ltd.,  Mississaunga,  Ontario, 
CANADA  is  no  longer  a  party  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PCA  intends 
to  file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  7, 1985.  PCA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Depar+inent  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  February  5, 1985  (50  FR  5015). 

The  last  notification  was  filed  with 
the  Department  on  January  31,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  3,  2003  (68  FR  10034). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
|FR  Doc.  03-20191  Filed  8-6-03;  8:45  am] 

BILLING  CODE  4410-1 1-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51.836] 

Advanced  Energy  Industries  Core 
Manufacturing  Including  Leased 
Woricers  of  ADECCO  Staffing,  Fort 
Collins,  CO;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with-section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 


16,  2003,  applicable  to  workers  of 
Advanced  Energy  Industries,  Core 
Manufacturing,  Fort  Collins,  Colorado. 
The  notice  was  published  in  the  Federal 
Register  on  July  3,  2003  (68  FR  39977). 

At  the  request  of  the  State  agency ,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  provided  by  the  company 
shows  that  leased  workers  of  Adecco 
Staffing  were  employed  at  Advanced 
Energy  Industries,  Core  Manufacturing 
to  produce  printed  circuit  board 
assemblies  at  the  Fort  Collins,  Colorado 
location  of  the  subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  leased  workers 
of  Adecco  Staffing,  Fort  Collins, 
Colorado  employed  at  Advanced  Energy 
Industries,  Core  Manufacturing,  Fort 
Collins,  Colorado. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Advanced  Energy  Industries,  Core 
Manufactiu-ing  who  were  adversely 
affected  by  the  shift  in  production  to 
China  and  Malaysia. 

The  amended  notice  applicable  to 
TA-W-5 1,836  is  hereby  issued  as 
follows: 

"All  workers  of  Advanced  Energy 
Industries.  Core  Manufacturing,  Fort  Collins, 
Colorado  including  leased  workers  of  Adecco 
Staffing,  Fort  Collins,  Colorado  engaged  in 
employment  related  to  the  production  of 
printed  circuit  board  assemblies  at  Advanced 
Energy  Industries,  Core  Manufacturing,  Fort 
Collins,  Colorado,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  May  13.  2002,  through  June  16,  2005, 
are  eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  24th  day  of 
July,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-20100  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-50,823] 

Alcoa  Composition  Foils,  Peveiy,  MO; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  May  23,  2003, 
petitioners  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
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Trade  Adjustment  Assistance  (TAA). 
The  denial  notice  was  signed  on  April 
28,  2003  and  published  in  the  Federal 
Register  on  May  9,  2003  (68  FR  25060). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Alcoa  Composition  Foils, 
Peveiy,  Missouri,  engaged  in  the 
production  of  lead  and  tin  foil  for  the 
medical,  dental  and  x-ray  industries, 
was  denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  of  1974  was  not  met.  The 
"contributed  importantly"  test  is 
generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department  conducted  a  survey  of 
the  subject  firm's  major  customers 
regarding  their  purchases  of  competitive 
products  in  2001,  2002,  and  January 
through  March  2003.  The  respondents 
reported  no  increased  imports.  The 
subject  firm  did  not  increase  its  reliance 
on  imports  of  lead  and  tin  foil  diuing 
the  relevant  period,  nor  did  they  shift 
production  to  a  foreign  source. 

The  petitioner  alleges  that  the  subject 
firm  was  sold  to  a  foreign  company 
which  is  ciurently  supplying  the  subject 
firm  customers  with  products  like  or 
directly  competitive  with  those 
produced  at  the  subject  firm. 

As  established  in  the  initial 
investigation,  neither  the  company  nor 
its  customers  reported  importing  like  or 
directly  competitive  products  during  the 
relevant  period  of  the  investigation. 
Should  the  petitioners  wish  the 
Department  to  investigate  a  more  recent 
period,  they  would  be  advised  to  file  a 
new  petition. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 


Signed  at  Washington,  DC,  this  25th  dav  of 
July,  2003. 

Elliott  S.  Kushner. 

Certifying  Officer.  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-20114  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,659] 

Brooldine,  Inc.,  Charlotte,  North 
Carolina;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  July  7,  2003,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  to  apply  for  Trade 
Adjustment  Assistance  (TAA), 
applicable  to  workers  and  former 
workers  of  the  subject  firm.  The  denial 
notice  was  signed  on  June  23,  2003.  and 
published  in  the  Federal  Register  on 
July  10.  2003  (68  FR  41179). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of 
Brookline,  Inc.,  Charlotte,  North 
Carolina  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222  of 
the  Trade  Act  of  1974,  as  amended,  was 
not  met.  The  "contributed  importantly" 
test  is  generally  demonstrated  through  a 
siuvey  of  customers  of  the  workers' 
firm.  The  survey  revealed  that  none  of 
the  respondents  increased  their 
purchases  of  knit  fabric.  The  company 
did  not  import  knit  fabric  in  the  relevant 
period  nor  did  it  shift  production  to  a 
foreign  coimtry. 

The  company  official  states  that  his 
business,  as  well  as  the  cut  and  sew 
businesses  he  sells  to,  have  been 
displaced  as  a  result  of  retailers 
purchasing  finished  apparel  abroad.  The 
official  concludes  that  the  subject  firm 
is  obviously  import  impacted  as  a  result 
of  this. 


In  assessing  import  impact,  the 
Department  considers  imports  of  like  or 
directly  competitive  products  (in  this 
case,  knit  fabrics)  to  determine  import 
impact.  Thus,  the  imports  of  apparel  are 
not  relevant  in  determining  import 
impact  in  a  primary  investigation  of 
these  workers.  The  imports  of  apparel 
would  be  relative  in  determining 
secondarj'  impact  on  the  subject  firm 
workers  if  the  subject  firm  supplied  knit 
fabric  to  customers  producing  apparel 
who  were  under  active  TAA 
certification.  The  Department  examined 
whether  the  subject  workers  were 
eligible  for  trade  adjustment  assistance 
under  secondary  impact  and  determined 
that  only  a  negligible  amount  of  the 
customer  base  was  trade-affected. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  1  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC  this  24th  day  of 
July.  2003. 
Elliott  S.  Kushner. 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-20110  Filed  8-6-03;  8:45  am] 
BILLING  CODE  4510-aO-P 


DEPARTMENT  OF  LABOR 
Employment  and  Training 
Administration 

[TA-W-51,548] 

Cypress  Semiconductor  Design 
Center,  Colorado  Springs,  CO;  Notice 
of  Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  July  9,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  CTAA). 
The  denial  notice  applicable  to  workers 
of  Cypress  Semiconductor  Design 
Center,  Colorado  Springs,  Colorado  was 
signed  on  June  25.  2003.  and  published 
in  the  Federal  Register  on  July  10,  2003 
(68  FR  41179). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 
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the  machine  was  moved,  so  were  the 
software  development  jobs  that  were 
responsible  for  designing  software  for 
the  machine. 

A  company  official  who  was 
questioned  on  this  issue  stated  that,  in 
affect,  some  software  development  was 
shifted  to  other  domestic  facilities,  but 
not  to  the  Philippines.  The  software 
previously  exported  by  the  subject  firm 
to  the  Philippines  is  being  maintained 
by  existing  staff  that  has  always 
performed  fine  timing  on  existing 
software.  The  official  concluded  that 
layoffs  at  the  subject  firm,  as  well  as 
other  company  facilities  including  the 
one  in  the  Philippines,  are  attributable 
to  a  general  downturn  in  the 
semiconductor  industry. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  30th  day  of 
July.  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

|FR  Doc.  03-20101  Filed  8-fr-03;  8:45  ami 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,128] 

DT  Precision  Assembly  Industries, 
Erie,  PA;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  May  21,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative,  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  April 
23,  2003,  and  published  in  the  Federal 
Register  on  May  7,  2003  {68  FR  24502). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 


in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision.  , 

The  petition  for  the  workers  of  DT 
Precision  Assembly  Industries,  Erie, 
Pennsylvania  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222  of 
the  Trade  Act  of  1974,  as  amended,  was 
not  met.  The  "contributed  importantly" 
test  is  generally  demonstrated  through  a 
survey  of  customers  of  the  workers' 
firm.  The  survey  revealed  that  none  of 
the  respondents  increased  their 
purchases  of  imported  automated 
assembly  machines,  rotary  dial  and  in- 
line type  machines.  The  company  did 
not  import  automated  assembly 
machines,  rotary  dial  and  in-line  type 
machines  in  the  relevant  period  nor  did 
it  shift  production  to  a  foreign  country. 

The  petitioner  provides  a  copy  of 
what  he  alleges  to  be  primary  domestic 
and  overseas  competitors. 

The  petitioner  further  alleges  that  the 
subject  firm  is  faced  with  competitors 
from  Canada,  Europe  and  Asia. 

A  review  of  competitors  is, not 
relevant  to  investigations  concerning 
import  impact  on  workers  applying  for 
trade  adjustment  assistance.  As  noted 
above,  "contributed  importantly"  test  is 
generally  demonstrated  through  a 
siu^^ey  of  customers  of  the  workers'  firm 
to  examine  the  direct  impact  on  a 
specific  firm.  No  imports  were 
evidenced  as  a  result  of  this  survey. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC  this  24th  day  of 
July,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-20112  Filed  8-6-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


tTA-W-52,0251 

Dynamco,  Inc.,  Roper  Pump  Company, 
Roper  Industries,  Inc.,  McKinney,  TX; 
Amended  Certification  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordemce  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
15,  2003,  applicable  to  workers  of 
Dynamco,  Roper  Pump  Company, 
McKiimey,  Texas.  The  notice  will  be 
published  soon  in  the  Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  pneumatic  valves  and  components. 

New  information  shows  that  Roper 
Industries,  Inc.  is  the  parent  firm  of 
Dynamco,  Inc.  Workers  separated  fit)m 
emplojmieijt  at  the  subject  firm  had 
their  wages  reported  under  a  separate 
unemployment  insurance  (UI)  tax 
account  for  Roper  Industries,  Inc. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Dynamco,  Inc.,  Roper  Pump  Company, 
Roper  Industries,  hic,  McKinney,  Texas 
who  were  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-52,025  is  hereby  issued  as 
follows: 

All  workers  of  Dynamco,  Inc.,  Roper  Pump 
Company,  Roper  Industries,  Inc.,  McKirmey, 
Texas,  who  became  totally  or  partially 
separated  from  employment  on  or  after  June 
11,  2002,  through  July  15,  2005.  are  eligible 
to  apply  for  adjustment  assistance  under 
section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC,  this  23rd  day  of 
July,  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-20098  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,062] 


Fishing  Vessel  (F/V)  Juanderer,  Elfin 
Cove,  AK;  Notice  of  Termination  of 
Investigation  o 

Piu-suant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  17, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Fishing  Vessel  (F/V)  Juanderer,  Elfin 
Cove,  Alaska. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
In  order  to  establish  a  valid  worker 
group,  there  must  be  at  least  three  full- 
time  workers  employed  at  some  point 
during  the  period  under  investigation. 
Workers  of  the  group  subject  to  this 
investigation  did  not  meet  this 
threshold  level  of  employment. 
ConsequenUy,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  28th  day  of 
July.  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-20107  Filed  8-6-03;  8:45  am] 
BILUNG  CODE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,876] 

Mechanical  Products  Company,  LLC, 
Aerospace  Division,  Jackson, 
Michigan;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  May  27,  2003,  the 
International  Union,  United 
Automobile,  Aerospace  &  Agricultural 
Implement  Workers  of  America  (UAW), 
Region  IC  and  Local  Union  1330, 
requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  April 
11,  2003,  and  pubhshed  in  the  Federal 
Register  on  May  1,  2003  (68  FR  23322). 

Piu-suant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 


The  petition  for  the  workers  of 
Mechanical  Products  Company,  LLC, 
Aerospace  Division,  Jackson,  Michigan 
was  denied  because  the  "contributed 
importantly"  group  eligibiUty 
requirement  of  Section  222  of  the  Trade 
Act  of  1974,  was  not  met.  The 
"contributed  importantiy"  test  is 
generally  demonstrated  through  a 
survey  of  customers  of  the  workers' 
firm.  The  survey  revealed  that  none  of 
the  respondents  increased  their 
purchases  of  imported  breakers  for  the 
aerospace  industry.  The  company  did 
not  import  breakers  for  the  aerospace 
industry  in  the  relevant  period. 

The  luiion  asserts  that,  in  addition  to 
producing  circuit  breakers  for  the 
aerospace  industry,  the  subject  firm  also 
produced  circuit  breakers  for  other 
conunercial  purposes,  specifically  in  the 
"1600"  and  "2000"  series. 

A  company  official  was  contacted  in 
regard  to  these  allegations.  The  official 
stated  that,  from  the  end  of  2001  and 
into  2002,  the  subject  facility  briefly  did 
some  production  of  the  1600  series 
circuit  breakers  while  the  firm  was  in 
the  process  of  shifting  this  production 
from  an  affiliate  in  Maryland  to  foreign 
sources;  however,  subject  firm 
production  for.^eries  1600  circuit 
breakers  was  neghgible  in  relation  to 
overall  plant  production  and  no  layoffs 
resulted  from  this  production  cessation 
in  Jackson.  The  official  further  stated 
that  there  had  been  some  "rework"  done 
on  series  2000  circuit  breakers  shipped 
from  a  foreign  facility  to  Jackson;  again, 
however,  this  work  constituted  a 
negUgible  portion  of  plant  production. 
Finally,  the  company  official  clarified 
that  subject  firm  layoffs  were  entirely 
attributable  to  the  sale  of  the  company's 
Aerospace  Division  to  another  company 
that  subsequenUy  moved  production  to 
an  existing  facility  in  Sarasota,  Florida. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 
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Signed  at  Washington,  DC,  this  29th  day  of 
July.  2003. 
Elliott  S.  Kushn^r, 

Certifying  Office  r. 
Adjustment  Ass  stance. 
[FR  Doc.  03-201  04 
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DEPARTMEN'   OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,706]  j 

Oregon  Steel  Mills,  Inc.,  Portland  Steel 
Works,  Including  Temporary  Workers 
of  Madden  Industrial  Craftsmen, 
Portland,  Oregon;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Worlcer  Adjustment 
Assistance 


1)74 


In  accordanf  e 
Trade  Act  of 
Department  of 
Certification  o 
Worker  Adjus^ 
9,  2003,  appli 
Steel  Mills,  In( : 
Portland,  Orej  on 
published  in 
June  3,  2003 

At  the 
Department 
for  workers  o 
Information 
shows  that 
Madden 
employed  at 
Portland 
and  hot-rolled 
Portland,  Ore^ 
firm. 

Based  on 
Department  is 
certification  to 
workers  of 
employed  at 
Portland 

The  intent 
certification  is 
Oregon  Steel 
Works  who 
increased  impi 

The  amende 
TA-W-50,706l 
follows: 


with  Section  223  of  the 
(19  U.S.C.  2273)  the 
Labor  issued  a 
'  Eligibility  to  Apply  for 
ent  Assistance  on  May 
c  able  to  workers  of  Oregon 
Portland  Steel  Works, 

The  notice  was 
Federal  Register  on 
FR  33197). 

of  the  petitioners,  the 
reviewed  the  certification 
subject  firm, 
vided  by  the  company 
workers  of 
Craftsmen  were 
Steel  Mills,  Inc., 
to  produce  slabs 
steel  plate  at  the 
n  location  of  the  subject 


He 

(f8 
reque  st 

e/i 

f  the: 

piD 
temporary 
Indus  trial 

C  regon  I 
Steel  Works 


work  !rs 
engaj  ed 

(f< 


All  workers  o 
Portland  Steel 
temporary 
Craftsmen 
the  production 
plate  working  at 
Portland  Steel 
ttecame  totally 
employment  on 
through  May  9. 
adjustment 
the  Trade  Act  o 


assi<  ta 


th(  se  findings,  the 
amending  the 
include  temporary 
Maliden  Industrial  Craftsmen 
C  regon  Steel  Mills,  Inc., 
Steel  [Works,  Portland,  Oregon. 
'  the  Department's 
to  include  all  workers  of 
lills.  Inc.,  Portland  Steel 
ware  adversely  affected  by 
)rts. 

notice  applicable  to 
is  hereby  issued  as 


ed: 


Oregon  Steel  Mills,  Inc., 
Vtorks.  Portland,  Oregon,  and 
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in  employment  related  to 
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Signed  at  Washington,  DC,  this  25th  day  of 
July,  2003. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-20105  Filed  8-6-03;  8:45  am) 
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DEPARTME^^'  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-50,730] 

PPG  Industries,  Inc.,  Automotive 
Coating  Division,  Troy,  Ml;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  apphcation  post  marked  on  April 
17,  2003,  a  petitioner  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
(TAA).  The  denial  notice  was  signed  on 
March  26,  2003  and  published  in  the 
Federal  Register  on  April  7,  2003  (68  FR 
16833). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  PPG  Industries,  Inc., 
Automotive  Coating  Division,  Troy, 
Michigan  engaged  in  the  production  of 
pretreatment  and  specialty  products, 
was  denied  because  the  "contributed 
importantly"  group  eligibility 
requirement  of  section  222(3)  of  the 
Trade  Act  of  1974,  as  amended,  was  not 
met.  The  "contributed  importantly"  test 
is  generally  demonstrated  through  a 
survey  of  the  workers'  firm's  customers. 
The  Department  conducted  a  survey  of 
the  subject  company's  major  customers 
regarding  their  purchases  of 
pretreatment  and  specialty  products. 
The  survey  revealed  that  none  of  the 
customers  increased  their  import 
purchases  of  pretreatment  and  specialty 
products  during  the  relevant  period. 

The  petitioner  alleges  that  the 
company  shifted  production  to  a 
company  affiliate  in  Mexico.  To  support 


this,  the  petitioner  provides  what  are 
described  as  "ship  histories"  dating 
back  to  1997,  alleging  that  these 
documents  indicate  products  that  were 
sent  from  the  subject  firm  to  the  facility 
in  Mexico.  In  addition,  the  petitioner 
indicates  that  production  at  the  Mexican 
facility  was  "formulated  and  produced" 
at  the  Troy  facility,  and  that  the  Troy 
faciUty  "supplemented"  the  inventory 
at  the  Mexican  facility. 

A  company  official  was  contacted  in 
regard  to  these  allegations.  Concerning 
the  production  conducted  at  the 
Mexican  affiliate,  the  official  confirmed 
that  the  Technical  Division  at  the  Troy 
facility  had  developed  products  that 
were  later  produced  at  the  Mexican 
facility.  The  official  also  confirmed  that 
there  was  similar  production  conducted 
at  both  facilities;  however,  tlie  Mexican 
facility  has  exclusively  served  a  foreign 
customer  base  with  no  overlap  from  the 
subject  firm's  customer  base.  As  a  result, 
there  is  no  indication  of  a  shift  in 
production  in  this  instance.  In  regard  to 
the  allegation  that  the  Troy  facility 
supplemented  the  inventory  of  the 
Mexican  affiliate,  a  fact  of  this  nature 
does  not  in  and  of  itself  provide  proof 
of  a  shift  in  production.  Fiulher,  when 
questioned  on  the  issue  of  shipments 
from  the  subject  firm  to  the  Mexican 
affiliate,  a  company  official  stated  that, 
having  reviewed  company  invoices  of 
shipments  from  the  subject  firm  in  the 
relevant  period  (specifically,  2001  and 
2002),  it  was  revealed  that  the  Troy 
facility  shipped  a  negligible  amount  of 
products  to  the  Mexican  affiliate. 
Finally,  the  official  confirmed  directly 
that  there  had  not  been  a  shift  in 
production  from  the  subject  firm  to  the 
Mexican  affiliate  in  the  relevant  period. 

The  petitioner  also  alleges  that  there 
was  a  shift  in  production  from  the 
subject  firm  to  Canada  in  the  relevant 
period. 

In  the  initial  investigation,  a  shift  in 
production  to  Canada  was 
acknowledged;  however  the  shift  was 
not  considered  significant.  In  the 
investigation  pursuant  to  the 
reconsideration,  the  company  ofiicial 
indicated  that  the  shift  in  production  to 
Canada  represented  a  negligible  portion 
of  production  at  the  subject  plant,  and 
was  not  projected  to  increase. 

The  petitioner  further  alleges  that  a 
specific  product  (Rinse  Conditioner  GL) 
was  shifted  to  Canada. 

The  company  official  indicated  that 
this  product  was  temporarily  shifted  to 
Canada  while  the  machinery  in  Euclid, 
Ohio  was  being  set  up.  However,  this 
production,  in  tandem  with  all  other 
production  shifted  to  Canada,  was  not 
considered  significant. 


Federal  Register /Vol..  68,  No.  152 /Thursday,  August  7.  2003 /Notices 


47095 


Finailly,  the  company  official  was 
asked  to  provided  a  detailed  list  of 
imports  like  or  directly  competitive 
with  those  produced  at  the  Troy  facility. 
The  total  volume  of  imports  since  2001 
is  negligible  relative  to  subject  firm 
production,  and  thus  could  not  have 
contributed  importantly  to  layoffs  at  the 
subject  firm. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decisions.  Accordingly, 
the  application  is  denied. 

Signed  at  Washington,  DC  this  23rd  day  of 
July,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-20115  Filed  8-6-03;  8:45  am] 
BILUNG  CODE  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,001] 

Risdon-AMS  USA,  Inc.,  A  Wholly- 
Owned  Subsidiary  of  Crown  Holdings, 
Including  Temporary  Workers  of 
Central  New  Hampshire  Employment, 
Laconia,  New  Hampshire;  Amended 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  June 
24,  2003,  applicable  to  workers  of 
Risdon-AMS  USA,  Inc.,  a  wholly-owned 
subsidiary  of  Crown  Holdings,  Laconia, 
New  Hampshire.  The  notice  was 
published  in  the  Federal  Register  on 
July  10,  2003  (68  FR  41180). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
findings  show  that  the  Department 
incorrectly  identified  the  temp  agency 
firm  name.  Therefore,  the  Department  is 
amending  the  certification 
determination  to  correctly  identify  the 
temp  agency  firm  title  name  to  read 
Central  New  Hampshire  Employment. 

The  amended  notice  applicable  to 
TA-W-52,001  is  hereby  issued  as 
follows: 

"All  workers  of  Risdon-AMS  USA,  Inc.,  a 
wholly-owned  subsidiary  of  Crown  Holdings, 


Laconia,  New  Hampshire,  and  temporary 
workers  of  Central  New  Hampshire 
Employment  producing  mascara  brush  and 
cup  as.semblies  at  Risdon-AMS  USA.  Inc.,  a 
wholly-owned  subsidiary  of  Crown  Holdings, 
Laconia,  New  Hampshire,  who  became 
totally  or  partially  separated  from 
employment  on  or  after  June  10,  2002, 
through  June  24,  2005,  are  eligible  to  apply 
for  adjustment  assistance  under  section  223 
of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC,  this  28th  day  of 
July,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-20099  Filed  8-6-03:  8:45  am] 

BILUNG  CODE  4510-30-4> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-W-51,120] 

Sun  Apparel  of  Texas,  Jones  Apparel 
of  Texas  Ltd,  Armour  Facility  Print 
Shop,  El  Paso,  Texas;  Amended  Notice 
of  Determinations  Regarding 
Application  for  Reconsideration 

In  accordance  with  Section  223  of  the 
Tradff  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Determinations  Regarding  Application 
for  Reconsideration  on  July  1,  2003, 
applicable  to  workers  of  Sun  Apparel  of 
Texas,  Armour  Facility,  El  Paso,  Texas. 
The  notice  was  published  in  the  Federal 
Register  on  July  15,  2003  (68  FR  41847- 
41848). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  were  engaged  in  the  production 
of  jokers  (waist  band  labels)  and  stickers 
(leg  stickers  used  to  designate  size). 

New  information  shows  that  Jones 
Apparel  of  Texas  Ltd  is  the  parent  firm 
of  Sun  Apparel  of  Texas.  Workers 
separated  from  employment  at  the 
subject  firm  had  their  wages  reported 
under  a  separate  unemployment 
insurance  (UI)  tax  account  for  Jones 
Apparel  of  Texas  Ltd. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
the  Print  Shop  working  at  Sun  Apparel 
of  Texas,  Jones  Apparel  of  Texas  Ltd, 
Armour  Facility,  El  Paso,  Texas  who 
were  adversely  affected  by  increased 
imports. 

The  amended  notice  applicable  to  TA- 
W-51,120  is  hereby  issued  as  follows: 

All  workers  of  Sun  Apparel  of  Texas,  Jones 
Apparel  of  Texas  Ltd,  Armour  Facility.  Print 


Shop,.  El  Paso,  Texas,  who  became  totally  or 
partially  separated  ftxam  employment  on  or 
after  January  8,  2002,  through  July  1.  2005, 
are  eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  24th  day  of 
July,  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

|FR  Doc.  03-20103  Filed  8-6-03:  8:45  am] 

HLUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,758] 

Teleflex  Automotive,  Inc.,  a  Division  of 
Teleflex,  Inc.,  Van  Wert,  OH;  Notice  of 
Negative  Determination  Regarding 
Application  for  Reconsideration 

By  application  of  June  13,  2003,  a 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  for  workers  and  former 
workers  of  the  subject  firm  to  apply  for 
Trade  Adjustment  Assistance  CT AA). 
The  denial  notice  was  signed  on  June  6, 
2003,  and  published  in  the  Federal 
Register  on  June  19,  2003  (68  FR  36846). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  TAA  petition,  filed  on  behalf  of 
workers  at  Teleflex  Automotive,  Inc.,  a 
division  of  Teleflex,  Inc.,  Van  Wert, 
Ohio,  engaged  in  the  production  of 
patterns,  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of  the 
workers'  firm's  customers.  The 
Department  conducted  a  survey  of  the 
subject  firm's  major  customers  regarding 
their  purchases  of  competitive  products 
in  2000  through  April  2003.  The 
respondents  reported  no  increased 
imports.  The  subject  firm  did  not 
increase  its  reliance  on  imports  of 
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DEPARTMENT  OF  LABOR 

Employment  ard  Training 
Administration 

[TA-W-41.658] 

TNS  Mills,  Inc..  Gaffney  Weaving 
Division,  Now  Known  as  Weilstone 
Mills,  LLC,  Ga^ney,  Soutti  Carolina; 
Amended  Cerf fication  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Af  sistance 

In  accordande  with  Section  223  of  the 
Trade  Act  of  V.  174  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  o  Eligibility  to  Apply  for 
Worker  Adjust  nent  Assistance  on 
October  10,  20)2.  applicable  to  workers 
of  TNS  Mills,  lac,  Gaffney  Weaving 
Division,  Gaffr  ey.  South  Carolina.  The 
notice  was  put  lished  in  the  Federal 
Register  on  Nc  vember  5,  2002  (67  FR 
67422). 

At  the  reque  it  of  the  petitioners,  the 
Department  re  viewed  the  certification 
for  workers  of  he  subject  firm.  The 
workers  are  en  ;aged  in  the  production 
of  greige  goods  and  yam. 

New  informi  ition  shows  that 
Weilstone  Mil  s,  LLC  purchased  TNS 
Mills,  Inc.,  Gaffney  Weaving  Division, 
Gaffney,  South  Carolina  in  March  2003 
and  is  now  kn(  iwn  as  Weilstone  Mills, 
LLC.  Workers  i  ;eparated  from 
employment  a  the  subject  firm  had 
their  wages  rej  lorted  under  a  separate 


unemplojnnent  insurance  (UI)  tax 
account  for  Weilstone  Mills,  LLC. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
TNS  Mills,  Inc.,  Gaffney  Weaving 
Division,  Gaffney,  SouUi  Carolina  who 
were  adversely  Jiffected  by  increased 
imports. 

The  amended  notice  applicable  to 
TA-W-4 1,658  is  hereby  issued  as 
follows: 

All  workers  of  TNS  Mills.  Inc.,  Gaffney 
Weaving  Division,  now  known  as  Weilstone 
Mills,  LLC,  Gaffney,  South  Carolina,  who 
became  totally  or  partially  separated  &om 
employment  on  or  after  May  10,  2001, 
through  October  10,  2004,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974. 

Signed  at  Washington.  DC,  this  25th  day  of 
)uly.  2003. 
Richard  Church, 

Certifying  Officer,  Division  ofTmde 
Adjustment  Assistance. 
(FR  Doc.  03-20106  Filed  8-6-03;  8:45  am] 
BHJJNG  CODE  4510-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,103] 

Toshiba  America  Electronic 
Components,  Inc.  Design  Center, 
Beaverton,  OR;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  July  16,  2003,  a  state 
agency  representative  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  and 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
CTAA).  The  denial  notice  applicable  to 
workers  of  Toshiba  America  Electronic 
Components,  Inc.  Design  Center, 
Beaverton,  Oregon  was  signed  on  April 
30,  2003,  and  published  in  the  Federal 
Register  on  May  9.  2003  (68  FR  25060). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  If  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  If  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 


of  the  law  justified  reconsideration  of 
the  decision. 

The  TAA  petition  was  filed  on  behalf 
of  workers  at  Toshiba  America 
Electronic  Components,  Inc.  Design 
Center,  Beaverton,  Oregon  engaged  in 
electronics  design.  The  petition  was 
denied  because  the  petitioning  workers 
did  not  produce  an  article  within  the 
meaning  of  Section  222  of  the  Act. 

The  state  agency  representative 
alleges  that  the  services  performed  by 
the  workers  are  essential  to  production 
and  therefore  the  "workers  should  be 
eligible  to  apply  for  TAA. 

Design  services  do  not  constitute 
production  according  to  the  eligibility 
requirements  for  trade  adjustment 
assistance. 

Only  in  very  limited  instances  are 
service  workers  certified  for  TAA, 
namely  the  worker  separations  must  be 
caused  by  a  reduced  demand  for  their 
services  from  a  parent  or  controlling 
firm  or  subdivision  whose  workers 
produce  an  article  and  who  are  ° 

currently  under  certification  for  TAA. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  (he 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  18th  dav  of 
July.  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-20113  Filed  8-6-03;  8:45  am) 

BILUNG  COOE  4510-3&-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,230] 

Vanguard  EMS,  Inc.,  a/k/a  Viasystems  ' 
Portland,  Inc.,  Beaverton,  Oregon; 
Notice  of  Affirmative  Determination 
Regarding  Application  for 
Reconsideration 

By  letter  of  April  30.  2003,  the  State 
of  Oregon  requested  administrative 
reconsideration  of  the  Department  of 
Labor's  Notice  of  Negative 
Determination  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance,  applicable  to  workers  of  the 
subject  firm.  The  denial  notice  was 
signed  on  April  16,  2003,  and  published 
in  the  Federal  Register  on  May  1 ,  2003 
(68  FR  23322). 
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The  Department  reviewed  the  request 
for  reconsideration  and  will  conduct 
further  investigation  to  determine  if  the 
workers  meet  the  eligibility  requirement 
under  Section  223  of  the  Trade  Act: 

Conclusion 

After  careful  review  of  the 
application,  I  conclude  that  the  claim  is 
of  sufficient  weight  to  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  The  application 
is,  therefore,  granted. 

Signed  at  Washington,  DC,  this  25th  day  of 
July.  2002. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-20102  Filed  8-6-03;  8:45  am] 

aiLUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,224] 

VF  Imagewear,  Inc.,  Brownsville, 
Texas;  Amended  Certification 
Regarding  Eligibility  To  Apply  for 
Worker  Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  July 
18,  2003,  applicable  to  workers  of  VF 
Imagewear,  Inc.,  Brownsville,  Texas.' 
The  notice  will  be  published  soon  in  the 
Federal  Register. 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  produce  men's  and  boys' 
workpants. 

New  findings  show  that  there  was  a 
previous  certification,  TA-W-39,146, 
issued  on  May  31,  2001,  for  workers  of 
VF  Imagewear,  Inc.,  Brownsville,  Texas 
who  were  engaged  in  employment 
related  to  the  production  of  men's  and 
boys'  workpants.  That  certification 
expired  May  31,  2003.  To  avoid  an 
overlap  in  worker  group  coverage,  the 
certification  is  being  amended  to  change 
the  impact  date  from  July  2,  2002  to 
June  1 ,  2003,  for  workers  of  the  subject 
firm. 

The  amended  notice  applicable  to 
TA-W-52,224  is  hereby  issued  as 
follows: 

All  workers  of  VF  Imagewear,  Inc., 
Brownsville,  Texas,  who  became  totally  or 
partially  separated  from  employment  on  or 
after  June  1,  2003,  through  July  18,  2005,  are 
eligible  to  apply  for  adjustment  assistance 
under  section  223  of  the  Trade  Act  of  1974. 


Signed  at  Washington,  DC  this  30th  day  of 
July,  2003. 

Richard  Church, 

Certifying  Officer,  Divisioq^  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-20097  Filed  8-6-03;  8:45  am)     - 

BILUNG  CODE  4S1(KIt>-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-42,113] 

The  Wackenhut  Corporation,  San 
Manuel,  AZ;  Notice  of  Negative 
Determination  on  Reconsideration  on 
Remand 

The  United  States  Court  of 
International  Trade  (USCIT)  granted  the 
Secretary  of  Labor's  motion  for  a 
voluntary  remand  for  further 
investigation  in  Former  Employees  of 
Wackenhut  Corporation  v.  U.S. 
Secretary  of  Labor,  No.  02-00758. 

October  15,  2002,  the  Department  of 
Labor  (Department)  issued  a  denial  of 
Trade  Adjustment  Assistance  (TAA) 
certification  for  the  workers  of  The 
Wackenhut  Corporation,  San  Manuel, 
Arizona.  The  decision  was  based  on  the 
investigation  finding  that  the  workers 
firm  provided  security  services  and  did 
not  produce  an  article  in  accordance 
with  section  222(3)  of  the  Trade  Act  of 
1974.  The  notice  of  negative 
determination  regarding  eligibility  for 
wbrkers  of  The  Wackenhut  Corporation, 
San  Manuel,  Arizona  (hereafter  referred 
to  as  Wackenhut),  was  published  in  the 
Federal  Register  on  November  5,  2002 
(67  FR  67421-67423). 

The  initial  TAA  investigation  showed 
that  Wackenhut  in  Phoenix,  Arizona, 
supplied  workers  to  perform  security 
services  at  BHP  Copper,  Inc.  in  San 
Manuel,  Arizona.  Workers  of  BHP 
Copper,  Inc.,  in  San  Manuel,  Arizona 
produced  copper  cathodes.  On^arch 
25,  2002,  the  Department  issued  a 
certification  of  eligibility  for  workers  of 
BHP  Copper,  Inc.,  Pinto  Valley,  Miami, 
Arizona,  to  apply  for  TAA  (TA-W- 
39,949).  On  August  8,  2002,  the 
Department  amended  that  certification 
to  include  workers  of  BHP  Copper,  Inc. 
(hereafter  referred  to  as  BHP),  Tucson/ 
San  Manuel  Operations,  Tucson/ San 
Manuel,  Arizona  (TA-W-39,949A).  The 
workers  of  BHP  in  Tucson/San  Manuel, 
Arizona  produced  copper  cathodes. 

The  Wackenhut  petitioners  did  not 
file  a  request  with  the  Department  for 
administrative  reconsideration,  but 
chose  instead  to  seek  judicial  review 
with  the  U.S.  Court  of  International 
Trade.  The  U.S.  Department  of  Labor 


submitted  to  the  Court  the 
administrative  record  for  the  Wackenhut 
petition  investigation  (TA-W-42.113). 
The  plaintiffs'  counsel  subsequently 
submitted  declarations  about  the  work 
performed  at  the  BHP  site  by  the 
Wackenhut  employees.  The  declarations 
alleged  that  the  worker  group  performed 
work  involving  copper  production. 

A  former  Wackennut  employee,  the 
Captain,  also  known  as  Officer  in 
Charge  (OIC)  of  Wackenhut  operations 
at  Biff  in  San  Manuel,  Arizona, 
declared  that  by  2002,  Wackenhut 
employees'  responsibility  for  copper 
production-related  work  at  BHP 
included,  but  was  not  limited  to:  (1) 
Preparation  of  finished  copper  cathodes 
for  shipment,  including  completion  of 
paperwork  relating  to  the  shipping  and 
inspecting;  (2)  receipt  of  shipments  of 
sulfuric  acid  necessary  for  the 
production  processes  of  copper 
cathodes,  and  (3)  the  disposal 
operations  for  byproducts. 

A  former  BHP  official,  the  Corporate 
Manager  for  Safety,  Health  and  Security, 
who  spent  about  60  percent  of  his  time 
at  the  Tuscon/San  Manuel  facility,  made 
similar  statements  and  declared  that 
Wackenhut  employees  at  BHP  in  San 
Manuel,  Arizona  were  an  integral  part  of 
production  and  shipping  operations,  in 
addition  to  their  security  functions.  He 
declared  that  as  layoffs  of  BHP 
employees  occurred,  the  responsibilities 
of  Wackenhut  employees  increased; 
they  were  asked  to  assume  increasing 
responsibilities  relating  to  the 
production  of  copper  at  the  facility. 

On  remand,  the  Department  contacted 
the  BHP  Vice  President,  Administration, 
to  obtain  information  about  the  work 
performed  by  Wackenhut  at  the  BHP 
San  Manuel,  Arizona  facility.  He 
provided  a  copy  of  the  contract  between  * 
BHP  and  Wackenhut.  It  is  noted  that  the 
contract  includes  BHP  facilities  other 
than  the  San  Manual,  Arizona  location. 
The  contract  was  for  a  3-year  period, 
between  Januarj'  1998  and  January  2001 
and  was  informally  extended  on  a 
month-to-month  basis  until  terminated 
in  August  of  2002.  The  BHP  Vice- 
President,  Administration,  consulted 
with  BHP  officials  that  were  responsible 
for  operations  and  production  of  copper 
cathodes  at  San  Manuel.  The  primarj' 
duties  of  Wackenhut,  as  described  in  the 
contract  between  Wackenhut  and  BHP, 
were  to  control  ingress  and  egress  of  all 
employees,  visitors,  deliveries  and 
service  providers,  and  to  escort  material 
deliveries  to  appropriate  unloading 
areas  and  assiu«  correct  paperwork  is 
completed. 

Under  the  contract,  Wackenhut 
provided  security  services.  The 
Department  determined  that  such  ^ 
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cathodes.  He  responded  that  they  would 
weigh  out  and  count  the  number  of 
copper  cathodes  leaving  the  BHP 
premises.  Furthismore,  they  woiild 
weigh  in  copper  anodes  that  were 
entering  the  BHP  premises  for  further 
processing. 

When  a  worker  group  applies  for 
Trade  Adjustment  Assistance  TAA,  the 
fundamental  test  the  Department  of 
Labor  applies  is  whether  the  workers' 
firm  or  appropriate  subdivision  is 
producing  an  import-impacted  article 
diiring  the  relevant  time  period.  If  the 
worker  group  produces  em  article  they 
are  considered  production  workers. 

Section  222  of  the  Trade  Act 
establishes  that  the  Department  must 
not  certify  a  group  unless  increases  of 
imports  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  workers'  firm  or  an  appropriate 
subdivision  thereof  contributed 
importantly  to  such  total  or  partial 
separation,  or  threat  thereof,  and  to  such 
decline  in  sales  or  production.  The 
phrase  of  particular  importance  in  this 
case  is  "articles  produced  by  such 
workers'  firm  or  an  appropriate 
subdivision  thereof."  Under  this 
requirement,  the  Department  cannot 
issue  a  certification  of  eligibility  to  a 
worker  group  unless  the  workers'  firm 
or  an  appropriate  subdivision  of  the 
workers'  firm  produces  an  import- 
impacted  article. 

An  appropriate  subdivision  is  limited 
to  the  workers'  firm  and  section  90.2  of 
the  Trade  Adjustment  Assistance 
program  regulations  permits  the 
inclusion  of  multiple  entities  within  the 
firm  only  if  they  are  affiliated  entities. 
The  Department's  investigation 
indicates  that  substantially  the  same 
persons  do  not  control  Wackenhut  or 
BHP.  The  contract  between  Wackenhut 
and  BHP  indicate  that  they  are  separate 
corporations.  Therefore,  the  Department 
finds  that  Wackenhut  and  BHP  are  not 
controlled  or  substantially  beneficially 
owned  by  the  same  persons.  They  are 
independent  business  entities  and  as 
such  the  word  firm  as  defined  in  section 
90.2,  workers'  firm  cannot  mean  both 
Wackenhut  and  BHP. 

The  Department's  interpretation  of 
"appropriate  subdivision  hereof  is 
limited  to  related  or  affiliated  firms  and 
cannot  be  expanded  to  encompass  an 
unaffiliated  firm.  This  interpretation  is 
consistent  with  section  222  of  the  Trade 
Act  of  1974  which  requires  the 
Department  to  consider  whether  a 
significant  number  of  workers  have  been 
separated  from  the  workers'  firm  or 
appropriate  subdivision  of  the  firm. 

"The  contract  between  BHP  and 
Wackenhut  (the  independent  contractor) 
establishes  that  all  persons  employed  by 


the  contractor  shall  be  deemed  to  be 
employees  of  the  contractor;  in  this  case 
Wackenhut.  The  Department  has 
consistently  determined  that  the  critical 
employment  factor  is  which  firm  was 
obligated  to  pay  the  employee  during 
the  relevant  period.  Because  Wackenhut 
was  so  obligated,  the  Department  has 
determined  that  Wackenhut  is  the 
workers'  firm. 

Therefore,  the  Department  finds  that 
the  petitioners  are  employees  of 
Wackenhut  and  cannot  be  certified  as  an 
appropriate  subdivision  (or  as  part  of  an 
appropriate  subdivision)  of  BHP. 

In  order  to  consider  the  petitioners 
producing  articles,  the  Wackenhut 
workers  would  have  to  transform  a  thing 
into  something  new  and  different. 
Security  services,  weighing  incoming 
and  outgoing  shipments,  completing 
paperwork  for  incoming  and  outgoing 
shipments,  escorting  trucks  to  the 
proper  location,  and  providing  safety 
training  for  both  BHP  and  Wackenhut 
employees  could  be  considered 
"services"  related  to  the  production  of 
the  articles  produced  at  BHP.  The 
Department  thoroughly  investigated  and 
could  not  find  any  evidence  that  any 
employees  of  Wackenhut  actually 
produced  any  articles  or  that  the 
petitioners  transformed  anything  into 
something  new  and  different. 
Consequently,  they  are  not  eligible  for 
certification  as  production  workers. 

Conclusion 

Whether  the  performance  of  services 
by  the  petitioners  is  related  or  imrelated 
to  production  is  not  relevant  to 
determining  their  eligibility  for 
certification.  Under  section  222  of  the 
Act,  what  is  relevant  is  whether  the 
workers'  firm  or  an  appropriate 
subdivision  of  the  workers'  firm 
produces  an  article.  The  workers'  firm 
in  this  case  is  Wackenhut.  Wackenhut  is 
not  affiliated  with  BHP.  The  evidence 
clearly  establishes  that  Wackenhut  does 
not  produce,  directly  or  through  an 
appropriate  subdivision,  an  import- 
impacted  article.  Once  the  Department 
concludes  that  the  workers'  employer 
was  not  a  firm  that  produced  an  import- 
impacted  article,  it  may  conclude  that 
the  workers  are  not  eligible  for 
assistance  without  further  analysis. 
Because  the  petitioners  are  employees  of 
a  firm  or  subdivision  that  does  not 
produce  a  trade-impacted  article,  they* 
are  not  eligible  for  certffication. 

After  reconsideration  on  volvmtary 
remand,  I  affirm  the  original  notice  of 
negative  determination  of  eligibility  to 
apply  for  adjustment  assistance  for 
workers  and  former  workers  of  The 
Wackenhut  Corporation,  San  Manuel, 
Arizona. 
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Signed  at  Washington,  E)C,  this  29th  day  of 
July,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-20116  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,194] 

Weyerhaeuser  Company,  Piymouth, 
North  Carolina;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  of  July  17,  2003,  two 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  Jime 
13,  2003,  and  pubUshed  in  the  Federal 
Register  on  July  3,  2003  (68  FR  39976). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circimistances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of 
Weyerhaeuser  Company,  Plymouth, 
North  Carolina  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  Section  222  of 
the  Trade  Act  of  1974,  as  amended,  was 
not  met.  The  company  did  not  import 
fluff  pulp,  packaging  liner  and 
corrugated  filler  products,  and  uncoated 
freesheet  in  the  relevant  period  nor  did 
it  shift  production  to  a  foreign  country. 

The  initial  investigation  established 
that  most  of  the  layoffs  are  attributable 
to  the  shutdown  of  machinery  for 
corrugated  packaging  filler.  Corrugated 
packaging  filler  and  linerboard 
produced  is  sold  within  the 
Weyerhaeuser  Company.  Fluff  pulp 
produced  at  the  subject  firm  was  mostly 
exported,  and  there  were  no  significant 
declines  associated  with  the  production 
of  uncoated  freesheet. 

Two  requests  for  reconsideration  were 
received  from  separate  petitioners  on 


the  same  day.  One  petitioner  includes 
copies  of  newspaper  articles  that  draw 
particular  attention  to  industry  experts 
indicating  that  the  market  timber  and 
paper  products,  including  fluff  pulp  and 
fine  paper  are  shifting  from  the  U.S.  to 
foreign  sources.  Another  petitioner 
alleges  that,  for  years,  the  company  has 
been  reporting  that  paper  product 
declines  are  attributable  to  import 
competition. 

In  order  to  establish  import  impact, 
the  Department  must  consider  imports 
that  are  like  or  directly  competitive  with 
those  produced  at  the  subject  firm.  As 
eJI  of  the  production  of  corrugated 
packaging  filler  was  used  to  supply 
internal  demand,  and  the  company 
reported  no  imports,  there  is  no 
evidence  of  import  impact  in  regard  to 
this  product  in  conjunction  with  an 
assessment  of  eligibility  for  effected 
workers  at  the  subject  plant.  Further,  an 
examination  of  associated  aggregate  U.S. 
Trade  data  revealed  that  there  was  no 
increase  of  imports  in  the  relevant 
period. 

The  petitioners  state  that  the  paper 
packaging  components  produced  by  the 
subject  firm  have  been  displaced  as  a 
result  of  an  increase  in  imports  of 
packaged  goods. 

As  noted  above,  the  Department 
considers  imports  of  like  or  directly 
competitive  products  (in  this  case, 
corrugated  packaging  filler,  as  the  initial 
investigation  established  that  layoffs  are 
predominantly  attributable  to  the  shut 
down  of  this  product)  when  conducting 
TAA  investigations.  Thus,  although  the 
products  produced  by  the  subject  firm 
workers  may  be  indii-ectly  import 
impacted,  the  import  impact  of 
packaged  goods  is  not  relevant  to  an 
investigation  of  eligibility  for  trade 
adjustment  assistance  on  behalf  of 
subject  firm  workers  producing 
corrugated  packaging  filler. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  24th  day  of 
July,  2003. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FRDoc.  03-20111  Filed  8-6-03;  8:45  am) 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,036] 

WiCat  Systems,  Inc.,  Linden,  UT; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  June  13, 
2003,  in  response  to  a  worker  petition 
filed  by  a  state  agency  representative  on 
behalf  of  workers  at  WiCat  Systems, 
Inc.,  Linden,  Utah. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC.  this  28th  day  of 
July.  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-20108  Filed  8-6-03;  8:45  amj 
BILLING  CODE  4510-^0-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Institute  of  Museum  and  Library 
Services;  Guidance  to  Federal 
Financial  Assistance  Recipients 
Regarding  Title  VI  Prohibition  Against 
National  Origin  Discrimination 
Affecting  Limited  English  Proficient 
Persons 

agency:  Institute  of  Museum  and 
Library  Services. 
ACTION:  Final  guidance. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  (IMLS)  is  publishing 
final  policy  guidance  on  Title  VI's 
prohibition  against  national  origin 
discrimination  as  it  affects  limited 
English  proficient  persons. 

DATES:  This  policy  guidance  is  effective 
immediately. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Weiss,  Office  of  General  Coimsel, 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Suite  802,  Washington,  DC  20506 
or  by  telephone  at  202-606-8696,  e- 
mail:  nweiss@imls.gov. 
SUPPLEMENTARY  INFORMATION:  On  April 
10,  2003,  the  IMLS  published  in  the 
Federal  Register  at  68  FR  17679, 
proposed  policy  guidance  on  Title  VI's 
prohibition  against  national  origin 
discrimination  as  it  affects  limited 
English  proficient  persons.  The  agency  -■ 
publishes  this  as  its  Final  Guidance. 

Under  FMLS  regxilations 
implementing  Title  VI  of  the  Qvil 


47100 


Federal  Register /Vol.  68,  No.  152 /Thursday.  August  7,  2003 /Notices 


Rights  Act  of  1  )64,  42  U.S.C.  2000d.  et 
seg.  (Title  VI),  ecipients  of  Federal 
financial  assist  ince  from  the  IMLS 
("recipients")  1  lave  a  responsibility  to 
ensure  meanin  ;ful  access  by  persons 
with  limited  Ei  iglish  proficiency  (LEP) 
to  their  prograi  is  and  activities.  See  45 
CFR  1170.  Exe(  utive  Order  13166,- 
reprinted  at  65  FR  50121  (August  16, 
2000).  directs  e  ach  Federal  agency  that 
extends  assista  ice  subject  to  the 
requirements  o  Title  VI  to  publish,  after 
review  and  apf  roval  by  the  Department 
of  lustice,  guid  mce  for  its  recipients 
clarifying  that  i  ibligation.  The  Executive 
Order  also  directs  that  all  such  guidance 
be  consistent  w  ith  the  compliance 
standards  and  ramework  detailed  in 
DOJ  Policy  Gui  dance  entitled 
"Enforcement  ( if  Title  VI  of  the  Civil 
Rights  Act  of  1  >64 — National  Origin 
Discrimination  Against  Persons  With 
Limited  Englis  \  Proficiency."  See  65  FR 
50123  (August  16,  2000). 

On  March  14,  2002,  the  Office  of 
Management  a;  id  Budget  (OMB)  issued 
a  Report  To  Co  igress  titled  "Assessment 
of  the  Total  Be  lefits  and  Costs  of 
Implementing  ijcecutive  Order  No. 
13166:  Improvi  ng  Access  to  Services  for 
Persons  With  L  imited  English 
Proficiency."  /  mong  other  things,  the 
Report  recomn  ended  the  adoption  of 
uniform  guidai  ce  across  all  Federal 
agencies,  with  lexibility  to  permit 
tailoring  to  eac  i  agency's  specific 
recipients.  Con  sistent  with  this  OMB 
recommendatic  n.  the  Department  of 
lustice  (DO))  p  iblished  LEP  Guidance 
for  DOJ  recipie  its  which  was  drafted 
and  organized  o  also  function  as  a 
model  for  simi  ar  guidance  by  other 
Federal  grant  a  >encies.  See  67  FR  41455 
(June  18,  2002)  This  guidance  is  based 
upon  and  incoi  porates  the  legal  analysis 
and  complianc ;  standards  of  the  model 
June  18,  2002,  )OJ  LEP  Guidance  for 
Recipients. 

It  has  been  d  stermined  that  the 
guidance  does  lot  constitute  a 
regulation  subj  jct  to  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  553.  It  has  also 
been  determin(  d  that  this  guidance  is 
not  subject  to  t  le  requirements  of 
Executive  Orde  r  12866. 

The  text  of  tl  le  complete  final 
guidcuicedocu  nent  appears  below. 
feo03. 
General  Counsel, 


Dated: 

Nancy  E.  Weisi, 

Institute  of  Mu  ;eum  and  Library 

Services. 


cuals 


I.  Introduction 

Most  indivi 
States  read,  wr(te 
understand 
individuals,  however 
is  not  their 


s  living  in  the  United 
speak,  and 
ish.  There  are  many 
,  for  whom  English 
priiiary  language.  For 


instance,  based  on  the  2000  census,  over 
26  million  indiAnduals  speak  Spanish 
and  almost  7  million  individuals  speak 
an  Asian  or  Pacific  Island  language  at 
home.  If  these  individuals  have  a 
limited  ability  to  read,  write,  speak,  or 
understand  English,  they  are  limited 
English  proficient,  or  "LEP." 

Title  VI  of  the  Civil  Rights  Act  of 
1964,  42  U.S.C.  2000d,  et  seq.  and  its 
implementing  regulations  provide  that 
no  person  shall  be  subjected  to 
discrimination  on  the  basis  of  race, 
color,  or  national  origin  under  any 
program  or  activity  that  receives  Federal 
financial  assistance.  Language  for  LEP 
individuals  can  be  a  barrier  to  accessing 
important  benefits  or  services, 
understanding  and  exercising  important 
rights,  complying  with  applicable 
responsibilities,  or  understanding  other 
information  provided  by  federally 
funded  programs  and  activities. 

In  certain  circumstances,  failure  to 
ensure  that  LEP  persons  can  effectively 
participate  in  or  benefit  from  federally 
assisted  programs  and  activities  may 
violate  the  prohibition  under  Title  VI  of 
the  civil  rights  Act  of  1964,  42  U.S.C. 
200d  and  Title  VI  regulations  against 
national  origin  discrimination. 

The  purpose  of  this  policy  guidance  is 
to  clarify  the  responsibilities  of 
recipients  of  Federal  financial  assistance 
from  the  Institute  of  Museum  and 
Library  Services  (IMLS),  and  assist  them 
in  fulfilling  their  responsibilities  to 
limited  English  proficient  (LEP)  persons 
pursuant  to  Title  VI  of  the  Civil  Rights 
Act  of  1964  and  the  IMLS  implementing 
regulations.  The  policy  guidance 
reiterates  IMLS's  longstanding  position 
that,  in  order  to  avoid  discrimination 
against  LEP  person  on  the  grounds  of 
national  origin,  recipients  must  take 
reasonable  steps  to  ensure  that  such 
persons  have  meaningful  access  to  the 
programs,  services,  and  information 
those  recipients  provide. 

This  policy  guidance  is  modeled  on 
and  incorporates  the  legal  analysis  and 
compliance  standards  and  framework 
set  out  in  Section  I  through  Section  VIII 
of  Department  of  Justice  (DOJ)  Policy 
Guidance  titled  "Guidance  to  Federal 
Financial  Assistance  Recipients 
Regarding  Title  VI  Prohibition  Against 
National  Origin  Discrimination 
Affecting  Limited  English  Proficient 
Persons,"  published  at  67  FR  41455, 
41457^1465  (June  18,  2002)  (DOJ 
Recipient  LEP  Guidance).  To  the  extent 
additional  clarification  is  desired  on  the 
obligation  under  Title  VI  to  ensure 
meaningful  access  by  LEP  persons  and 
how  recipients  can  satisfy  that 
obligation,  a  recipient  should  consult 
the  more  detailed  discussion  of  the 
applicable  compliance  standards  and 


relevant  factors  set  out  in  DOJ  Recipient 
LEP  Guidance.  The  DOJ  Guidance  may 
be  viewed  and  downloaded  at  http:// 
wwiv.  usdol.gov/crt/cor/Iep/ 
DOfFinLEPFRfunel82002.htm  or  at 
httpiwwxv.lep.gov.  In  addition,  IMLS 
recipients  also  receiving  Federal 
financial  assistance  from  other  Federal 
agencies,  such  as  the  National 
Endowment  for  the  Humanities,  should 
review  those  agencies'  guidance     - 
documents  at  http:www.lep.gov  for  a 
more  focused  explanation  of  how  they 
can  comply  with  their  Title  VI  and 
regulatory  obligations  in  the  context  of 
similar  Federally  assisted  programs  or 
activities. 

Many  commentators  have  noted  that 
some  have  interpreted  the  case  of 
Alexander  V.  Sandoval,  532  U.S.  275 
(2001),  as  impliedly  striking  down  the 
regulations  promulgated  under  Title  VI 
that  form  the  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
Federally  assisted  programs  and 
activities.  The  IMLS  and  the  Department 
of  Justice  have  taken  the  position  that 
this  is  not  the  case,  and  will  continue 
to  do  so.  Accordingly,  we  will  strive  to 
ensure  that  Federally  assisted  programs 
and  activities  work  in  a  way  that  is 
effectivg^TcJl  eligible  beneficiaries, 
including  those  with  limited  English 
proficiency. 

U.  Purpose  and  Application 

This  policy  guidance  provides  a  legal 
framework  to  assist  recipients  in 
developing  appropriate  and  reasonably 
language  assistance  measures  designed 
to  address  the  needs  of  LEP  individuals. 
The  IMLS  Title  VI  implementing 
regulations  prohibit  both  intentional 
discrimination  and  policies  and  * 
practices  that  appear  neutral  but  have  a 
discriminatory  effect.  Thus,  a  recipient 
entity's  policy  or  practices  regarding  the 
provision  of  henefits  and  services  to  LEP 
persons  need  not  be  intentional  to  be 
discriminatory,  but  may  constitute  a 
violation  of  Title  VI  if  they  have  an 
adverse  effect  on  the  ability  of  national 
origin  minorities  to  meaningfully  access 
programs  and  services. 

Recipient  entities  have  considerable 
flexibility  in  determining  how  to 
comply  with  their  legal  obligation  in  the 
LEP  setting  and  are  not  required  to  use 
the  suggested  methods  and  options  that 
follow.  However,  recipient  entities  must 
establish  and  implement  policies  and 
procedures  for  providing  language 
assistance  sufficient  to  fulfill  their  Title 
VI  responsibilities  and  provide  LEP 
persons  with  meaningful  access  to 
services. 
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ni.  Policy  Guidance 

1.  Who  Is  Covered 

All  entities  that  receive  Federal 
financial  assistance  from  IMLS,  either 
directly  or  indirectly,  through  a  grant, 
cooperative  agreement,  contract  or 
subcontract,  are  covered  by  this  policy 
guidance.  Title  VI  applies  to  all  Federal 
financial  assistance,  which  includes  but 
is  not  limited  to  awards  and  loans  of 
Federal  funds,  awards  or  donations  of 
Federal  property,  details  of  Federal 
personnel,  or  any  agreement, 
arrangement  or  other  contract  that  has 
as  one  of  its  purposes  the  provision  of 
assistance. 

Title  VI  prohibits  discrimination  in 
any  program  or  activity  that  receives 
Federal  financial  assistance.  In  most 
cases,  when  a  recipient  receives  Federal 
financial  assistance  for  a  particular 
program  or  activity,  all  operations  of  the 
recipient  are  covered  by  Title  VI,  not 
just  the  part  of  the  program  that  uses  the 
Federal  assistance.  Thus,  all  parts  of  the 
recipient's  operations  would  be  covered 
by  Title  VI,  even  if  the  Federal 
assistance  were  used  only  by  one  part. 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  Federal  non- 
discrimination requirements,  including 
those  applicable  to  the  provision  of 
Federally  assisted  services  to  persons 
with  limited  English  proficiency. 

2.  Basic  Requirement:  AH  Recipients 
Must  Take  Reasonable  Steps  To  Provide 
Meaningful  Access  to  LEP  Persons 

Title  VI  and  the  IMLS  implementing 
regulations  require  that  recipients  take 
reasonable  steps  to  ensure  meaningful 
access  to  the  information,  programs,  and 
services  they  provide.  Recipients  of 
Federal  assistance  have  considerable 
flexibility  in  determining  precisely  how 
to  fulfill  this  obligation. 

It  is  also  importemt  to  emphasize  that 
museums  and  libraries  are  in  the 
business  of  maintaining,  sharing,  and 
disseminating  vast  amounts  of 
•information  and  items,  most  of  which 
are  created  or  generated  by  third  parties. 
In  large  measure,  the  common  service 
provided  by  these  recipients  is  access  to 
information,  whether  maintained  on-site 
or  elsewhere,  not  the  generation  of  the 
source  information  itself.  This 
distinction  is  critical  in  properly 
applying  Title  VI  to  museums,  libraries, 
and  similar  programs.  For  example,  in 
the  context  of  library  services,  recipients 
initially  should  focus  on  their 
procedures  or  services  that  directly 
impact  access  in  three  areas.  First, 
applications  for  library  or  membership 


cards,  instructions  on  card  usage,  and 
dissemination  of  information  on  where 
and  how  source  material  is  maintained 
and  indexed,  should  be  available  in 
appropriate  languages  other  than 
English.  Second,  recipients  should, 
consistent  with  the  four  factor  analysis, 
determine  what  reasonable  steps  could 
be  taken  to  enhance  the  value  of  their 
collections  or  services  to  LEP  persons, 
including,  for  example,  accessing 
language-appropriate  books  through 
inter-library  loans,  direct  acquisitions, 
and/ or  online  materials.  Third,  to  the 
extent  a  recipient  provides  services 
beyond  access  to  books,  art,  or  cultural 
collections  to  include  the  generation  of 
information  about  those  collections, 
research  aids,  or  community 
educational  outreach  such  as  reading  or 
discovery  programs,  these  additional  or 
enhanced  services  should  be  separately 
evaluated  under  the  four-factor  analysis. 
A  similar  distinction  can  be  employed 
vdth  respect  to  a  museum's  exhibits 
versus  a  museum's  procedures  for 
meaningful  access  to  those  exhibits. 

What  constitute  reasonable  steps  to 
ensure  meaningful  access  in  the  context 
of  federally-assisted  programs  and 
activities  in  the  area  of  museums  and 
library  services  will  be  contingent  upon 
a  balancing  of  four  factors:  (1)  The 
nimiber  and  proportion  of  eligible  LEP 
constituents;  (2)  the  frequency  of  LEP 
individuals'  contact  with  the  program; 
(3)  the  nature  and  importance  of  the 
program;  and  (4)  the  resources  available, 
including  costs.  Each  of  these  factors  is 
summarized  below.  In  addition, 
recipients  should  consult  Section  V  of 
the  June  18,  2002  DOJ  LEP  Guidance  for 
Recipients.  67  FR  at  41459-41460  or 
http://www.lep.gov,  for  additional  detail 
on  the  natiire,  scope,  and  application  of 
these  factors. 

(1)  Number  of  Proportion  of  LEP 
Individuals 

The  appropriateness  of  any  action 
will  depend  on  the  size  and  proportion 
of  the  LEP  population  that  the  recipient 
serves  and  the  prevalence  of  particular 
languages.  Programs  that  serve  a  few  or 
even  one  LEP  person  are  still  subject  to 
the  Title  VI  obligation  to  take  reasonable 
steps  to  provide  meaningful 
opportunities  for  access.  The  first  factor 
in  determining  the  reasonableness  of  a 
recipient's  efforts  is  the  number  or 
proportion  of  people  who  will  be 
effectively  excluded  from  meaningful 
access  to  the  benefits  or  services  if 
efforts  are  not  made  to  remove  language 
barriers.  The  steps  that  are  reasonable 
for  a  recipient  who  serves  one  LEP 
person  a  year  may  be  different  than 
those  expected  from  a  recipient  that 
serves  several  LEP  persons  each  day. 


(2)  Frequency  of  Contact  with  the 
Program 

Frequency  of  contact  between  the 
program  or  activity  and  LEP  individuals 
is  another  factor  to  be  weighed.  If  LEP 
individuals  must  access  the  recipient's 
program  or  activity  on  a  daily  basis,  a 
recipient  has  greater  duties  than  if  such 
contact  is  unpredictable  and  infrequent. 
Recipients  should  take  into  account 
local  or  regional  conditions  when 
determining  frequency  of  contact  with 
the  program,  and  should  have  the 
flexibility  to  tailor  their  services  to  those 
needs. 

(3)  Nature  and  Importance  of  the 
Program 

The  importance  of  the  recipient's 
program  to  beneficiaries  will  affect  the 
determination  of  what  reasonable  steps 
are  required.  More  affirmative  steps 
must  be  taken  in  programs  where  the 
denial  or  delay  of  access  may  have 
serious,  or  even  life  or  death 
implications  than  in  programs  that  are 
not  crucial  to  one's  day-to-day 
existence,  economic  livelihood,  safety, 
or  education.  For  example,  the 
obligations  of  a  Federally  assisted 
school  or  hospital  differ  from  those  of  a 
Federally  assisted  museum  or  library. 
This  factor  implies  that  the  obligation  to 
provide  translation  services  will  be 
highest  in  programs  providing 
education,  job  training,  medical/health 
services,  social  welfare  services,  and 
similar  services.  As  a  general  matter,  it 
is  less  likely  that  museums  and  libraries 
receiving  assistance  from  the  IMLS  will 
provide  services  having  a  similar 
immediate  and  direct  impact  on  a 
person's  life  or  livelihood.  Thus,  in 
large  measure,  it  is  the  first  factor 
(number  or  promotion  of  LEP 
individuals)  that  will  have  the  greatest 
impact  in  determining  the  initial  needs 
for  language  assistance  services. 

In  assessing  the  effect  on  individuals 
of  failure  to  provide  language  services, 
recipients  must  considerthe  importance 
of  the  benefit  to  individuals  both 
immediately  and  in  the  long-term. 
Another  aspect  of  this  factor  is  the 
nature  of  the  program  itself.  Some 
museum  content  may  be  extremely 
accessible  regardless  of  language.,  In 
these  instances,  little  translation  might 
be  required. 

(4)  Resources  Available 

IMLS  is  aware  that  its  recipients  may 
experience  difficulties  with  resource 
allocation.  Many  of  the  organizations' 
overall  budgets,  and  awards  involved 
are  quite  small.  The  resources  available 
to  a  recipient  of  Federal  assistance  may 
have  an  impact  on  the  nature  of  the 
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rv.  Strategiesj  for  Ensuring  Meaningful 
Access 

Museums  a  ad  libraries  have  a  long 
history  of  int<  racting  with  people  with 
varying  langu  age  backgrounds  and 
capabilities  m  ithin  the  conununities 
where  they  ai  b  located.  The  agency's 
goal  is  to  coni  inue  to  encourage  these 
efforts  and  sh  ire  practices  so  that  other 
libraries  can  benefit  from 
other  instituti  ons'  experiences. 

The  follow:  ng  are  examples  of 
language  assi  itance  strategies  that  are 
potentially  ui  eful  for  all  recipients. 
These  strateg;  es  incorporate  a  variety  of 
options  and  r  lethods  for  providing 
meaningful  ai  :cess  to  LEP  beneficiaries 
and  provide  « xamples  of  how  recipients 
should  take  e  ich  of  the  four  factors 
discussed  ab(  ve  into  accoimt  when 
developing  ai  i  LEP  strategy.  Not  every 
option  is  ~nec(  issary  or  appropriate  for 
every  recipie  it  with  respect  to  all  of  its 

activities.  Indeed,  a 
language  assi  stance  plan  need  not  be 
intricate;  it  m  ay  be  as  simple  as  being 
prepared  to  u  se  a  commercially 
available  "laJiguage  line"  to  obtain 
immediate  in  terpreting  services  and/ or 
having  biling  ial  staff  members  available 
who  are  fluei  t  in  the  most  common 
non-English  languages  spoken  in  the 
cirea.  Recipiei  its  should  exercise  the 
flexibility  aff  )rded  under  this  Guidance 
to  select  thos ;  language  assistance 
measures  wh  ch  have  the  greatest 


potential  to  address,  at  appropriate 
levels  and  in  reasonable  manners,  the 
specific  language  needs  of  the  LEP 
populations  they  serve. 

Finally,  the  examples  below  are  not 
intended  to  suggest  that  if  services  to 
LEP  populations  aren't  legdly  required 
under  Title  VI  and  Title  VI  regulations, 
they  should  not  be  undertaken.  Part  of 
the  way  in  which  libraries  and 
museums  build  communities  is  by 
cutting  across  barriers  like  language.  A 
small  investment  in  outreach  to  a 
linguistically  diverse  commiuiity  may 
well  result  in  a  rich  cultural  exchange 
that  benefits  not  only  the  LEP 
population,  but  also  the  library  or 
museum  and  the  community  as  a  whole. 

Examples 

•  Identification  of  the  languages  that 
are  likely  to  be  encountered  in,  and  the 
number  of  LEP  persons  that  are  likely  to 
be  affected  by.  the  program.  This 
information  may  be  gathered  through 
review  of  census  and  constituent  data  as 
well  as  data  from  school  systems  and 
conmumity  agencies  and  organizations; 

•  Posting  signs  in  public  areas  in 
several  languages,  informing  the  public 
of  its  right  to  free  interpreter  services 
and  inviting  members  of  the  public  to 
identify  themselves  as  persons  needing 
language  assistance; 

•  Use  of  "I  speak"  cards  for  public- 
contact  personnel  so  that  the  public  can 
easily  identify  staff  language  abilities; 

•  Employment  of  staff,  bilingual  in 
appropriate  languages,  in  public  contact 
positions; 

•  Contracts  with  interpreting  services 
that  can  provide  competent  interpreters 
in  a  wide  variety  of  languages  in  a 
timely  manner; 

•  Formal  arrangements  with 
community  groups  for  competent  and 
timely  interpreter  services  by 
community  volunteers; 

•  An  arrangement  with  a  telephone 
language  interpreter  line  for  on-demand 
service; 

•  Translations  of  application  forms, 
instructional,  informational  and  other 
key  documents  into  appropriate  non- 
English  languages  and  provide  oral 
interpreter  assistance  with  documents 
for  those  persons  whose  language  does 
not  exist  in  written  form; 

•  Procedures  for  effective  telephone 
communication  between  staff  and  LEP 
persons,  including  instructions  for 
English-speaking  employees  to  obtain 
assistance  from  bilingual  staff  or 
interpreters  when  initiating  or  receiving 
calls  to  or  from  LEP  persons; 

•  Notice  to  and  training  of  all  staff, 
particularly  public  contact  staff,  with 
respect  to  the  recipient's  Title  VI 
obligation  to  provide  language 


assistance  to  LEP  persons,  and  on  the 
language  assistance  policies  and  the 
procedures  to  be  followed  in  seeming 
such  assistance  in  a  timely  manner; 

•  Insertion  of  notices,  in  appropriate 
languages,  about  access  to  free  • 
interpreters  and  other  language 
assistance,  in  brochures,  pamphlets, 
manuals,  and  other  materials 
disseminated  to  the  public  and  to  staff; 
and 

•  Notice  to  and  consultation  with 
community  organizations  that  represent 
LEP  language  groups,  regarding 
problems  and  solutions,  including 
standards  and  procedures  for  using  their 
members  as  interpreters. 

In  identifying  language  assistance 
measiues.  recipients  should  avoid 
relying  on  an  LEP  person's  family 
members,  friends,  or  other  informal 
interpreters  to  provide  meaningful 
access  to  important  programs  and 
activities.  However,  where  LEP  persons 
so  desire,  they  should  be  permitted  to 
use,  at  their  own  expense,  an  interpreter 
of  their  own  choosing  (whether  a 
professional  interpreter,  family  member, 
or  friend)  in  place  of  or  as  a  supplement 
to  the  free  language  services  expressly 
offered  by  the  recipient.  But  where  a 
balancing  of  the  foiu  factors  indicate 
that  recipient-provided  language 
assistance  is  warranted,  the  recipient 
should  take  care  to  ensiue  that  the  LEP 
person's  choice  is  voluntary,  that  the 
LEP  person  is  aware  of  the  possible 
problems  if  the  preferred  interpreter  is 
a  minor  child,  and  that  the  LEP  person 
knows  that  a  competent  interpreter 
could  be  provided  by  the  recipient  at  no 
cost. 

The  use  of  family  and  friends  as 
interpreters  may  be  an  appropriate 
option  where  proper  application  of  the 
four  factors  would  lead  to  a  conclusion 
that  recipient-provided  language 
assistance  is  not  necessary.  An  example 
of  this  might  be  a  bookstore  or  cafeteria 
associated  with  a  library  or  archive. 
There,  the  importance  and  nature  of  the 
activity  may  be  relatively  low  and 
unlikely  to  implicate  issues  of 
confidentiality,  conflict  of  interest,  or 
the  need  for  technical  acciuacy.  In 
addition,  the  resources  needed  and  costs 
of  providing  language  services  may  be 
high.  In  such  a  setting,  an  LEP  person's 
use  of  family,  friends,  or  other  informal 
ad  hoc  interpreters  may  be  appropriate. 

As  noted  throughout  this  guidance, 
IMLS  award  recipients  have  a  great  de^ 
of  flexibility  in  addressing  the  needs  of 
their  constituents  with  limited  English 
skills.  That  flexibility  does  not 
diminish,  and  should  not  be  used  to 
minimize,  the  obligation  that  those 
needs  be  addressed.  IMLS  recipients 
should  apply  the  four  factors  outlined 
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above  to  the  various  kinds  of  contacts 
that  they  have  with  the  public  to  assess 
language  needs  and  decide  what 
reasonable  steps  they  should  take  to 
ensiue  meaningful  access  for  LEP 
persons.  By  balancing  the  niunber  or 
proportion  of  people  with  limited 
English  skills  served,  the  frequency  of 
their  contact  with  the  program,  the 
importance  and  nature  of  the  program, 
and  the  resources  available,  IMLS 
awardees'  Title  VI  obligations  in  many 
cases  will  be  satisfied  by  making 
available  oral  language  assistance  or 
conunissioning  translations  on  an  as- 
requested  and  as-needed  basis.  There 
are  many  circumstances  where,  after  an 
application  and  balancing  of  the  four 
factors  noted  above,  Title  VI  would  not 
require  translation.  For  example,  Title 
VI  doe?  not  require  a  library  to  translate 
its  collections,  but  it  does  require  the 
implementation  of  appropriate  language 
assistance  measures  to  permit  an 
otherwise  eligible  LEP  person  to  apply 
for  a  library  card  and  potentially  to 
access  appropriate-language  materials 
through  inter-library  loans  or  other 
reasonable  methods.  The  IMLS  views 
this  policy  guidance  as  providing 
sufficient  flexibility  to  allow  the  IMLS 
to  continue  to  fund  language-dependent 
programs  in  both  English  and  other 
languages  without  requiring  translation 
that  would  be  inconsistent  with  the 
natxu-e  of  the  program.  Recipients 
should  consult  Section  VI  of  the  June 
18,  2002  DOJ  LEP  Guidance  for 
Recipients,  67  FR  at  41461-41464  or 
http://www.lep.gov,  for  additional 
clarification  on  the  standards  applicable 
to  assessing  interpreter  and  translator 
competence,  and  for  determining  when 
translations  of  documents  vital  to 
accessing  program  benefits  should  be 
undertaken. 

The  key  to  ensuring  meaningful 
access  for  people  with  limited  English 
skills  is  effective  communication.  A 
library  or  museum  can  ensure  effective 
communication  by  developing  and 
implementing  a  comprehensive 
language  assistance  program  that 
includes  policies  and  procedures  for 
identifying  and  assessing  the  language 
needs  of  its  LEP  constituents.  Such  a 
program  should  also  provide  for  a  range 
of  oral  language  assistance  options, 
notice  to  LEP  persons  of  the  right  to 
language  assistance,  periodic  training  of 
staff,  monitoring  of  the  program  and.  in 
certain  circumstances,  the  translation  of 
written  materials. 

Each  recipient  should,  based  on  its 
own  volume  and  frequency  of  contact 
with  LEP  clients  and  its  own  available 
resources,  adopt  a  procedure  for  the 
resolution  of  complaints  regarding  the 
provision  of  language  assistance  and  for 


notifying  the  public  of  their  right  to  and 
how  to  file  a  complaint  imder  Title  VI. 
State  recipients,  who  will  fi^uently 
serve  large  numbers  of  LEP  individuals, 
may  consider  appointing  a  senior  level 
employee  to  coordinate  the  language 
assistance  program  and  to  ensure  that 
there  is  regular  monitoring  of  the 
program. 

V.  Compliance  and  Enforcement 

Executive  Order  13166  requires  that 
each  Federal  department  or  agency 
extending  Federal  financial  assistance 
subject  to  Title  VI  issue  separate 
guidance  implementing  uniform  Title  VI 
compliance  standards  with  respect  to 
LEP  persons.  Where  recipients  of 
Federal  financial  assistance  from  IMLS 
also  receive  assistance  from  one  or  more 
other  Federal  departments  or  agencies, 
there  is  no  obligation  to  conduct  and 
document  separate  but  identical 
analyses  and  language  assistance  plans 
for  IMLS.  IMLS,  in  discharging  its 
compliance  and  enforcement  obligations 
under  Title  VI,  looks  to  analyses 
performed  and  plans  developed  in 
response  to  similar  detailed  LEP 
guidance  issued  by  other  Federal 
agencies.  Recipients  may  rely  upon 
guidance  issued  by  those  agencies. 

IMLS's  regulations  implementing 
Title  VI  contain  compliance  and 
enforcement  provisions  to  ensure  that  a 
recipient's  policies  and  practices 
overcome  barriers  resulting  from 
language  differences  that  would  deny 
LEP  persons  an  equal  opportimity  to 
participate  in  and  access  to  programs, 
services  and  benefits  offered  by  IMLS. 
See  45  CFR,  part  1110.  The  agency  will 
ensure  that  its  recipient  entities  fulfill 
their  responsibilities  to  LEP  persons 
through  the  procedures  provided  for  in 
the  Title  VI  regulations. 

The  Title  VI  regulations  provide  that 
IMLS  will  investigate  (or  contact  its 
State  recipient  of  funds  to  investigate,  if 
appropriate)  whenever  it  receives  a 
complaint,  report  or  other  information 
that  alleges  or  indicates  possible 
noncompliance  with  Title  VI.  If  the 
investigation  results  in  a  finding  of 
compliance,  IMLS  will  inform  the 
recipient  in  writing  of  this 
determination,  including  the  basis  for 
the  determination.  If  the  investigation 
results  in  a  finding  of  noncompliance, 
IMLS  must  information  the  recipient  of 
the  noncompliance  through  a  Letter  of 
Findings  that  sets  out  the  areas  of 
noncompliance  cmd  the  step  that  must 
be  taken  to  correct  the  noncompliance, 
and  must  attempt  to  secure  voluntary 
compliance  through  informal  means.  If 
the  matter  cannot  be  resolved 
informally,  the  IMLS  will  seciure 
compliance  through  (a)  the  suspension 


or  termination  of  Federal  assistance 
after  the  recipient  has  been  given  an 
opportunity  for  an  administrative 
hearing,  (b)  referral  to  the  Department  of 
Justice  for  injunctive  relief  or  other 
enforcement  proceedings,  or  (c)  any 
other  means  authorized  by  Federal, 
State,  or  local  law. 

Under  the  Title  VI  regulations,  the 
IMLS  has  a  legal  obligation  to  seek 
volimtary  compliance  in  resolving  cases 
and  cannot  seek  the  termination  of 
funds  until  it  has  engaged  in  voluntary 
compliance  efforts  and  has  determined 
that  compliance  caiuiot  be  secured 
volimtarily.  IMLS  will  engage  in 
volimtary  compliance  efforts  and  will 
provide  technical  assistance  to 
recipients  at  all  stages  of  its 
investigation.  During  these  efforts  to 
secure  voluntary  compliance,  IMLS  will 
propose  reasonable  timetables  for 
achieving  compliance  and  will  consult 
with  and  assist  recipients  in  exploring 
cost  effective  ways  of  coming  into 
compliance. 

In  determining  a  recipient's 
compliance  with  Title  VI,  the  IMLS's 
primary  concern  is  to  ensiue  that  the 
recipient's  policies  and  procedures 
overcome  barriers  resulting  frtjm 
language  differences  that  would  deny 
LEP  persons  a  meaningful  opportunity 
to  participate  in  and  access  programs, 
services,  and  benefits.  A  recipient's 
appropriate  use  of  the  methods  and 
options  discussed  in  this  policy 
guidance  will  be  viewed  by  the  IMLS  as 
evidence  of  a  recipient's  wiUingness  to 
comply  volimtarily  with  its  Title  VI 
obligations.  If  implementation  of  one  or 
more  of  these  options  would  be  so 
financially  burdensome  as  to  defeat  the 
legitimate  objectives  of  a  recipient/ 
covered  entity's  program,  or  if  there  are 
equally  effective  alternatives  for 
ensuring  that  LEP  persons  have 
meaningful  access  to  programs  and 
services  (such  as  timely  effective  oral 
interpretation  of  vital  dociunents),  IMLS 
will  not  find  the  recipient/covered 
entity  in  noncompliance. 

If  you  have  any  questions  related  to 
this  policy,  please  contact  the  IMLS 
Office  of  the  General  Counsel. 

Nancry  E.  Weiss, 
General  Counsel. 
[FR  Doc.  03-20160  Filed  8-6-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  5o|-219l      ■ 

Amergen  Energy  Company,  LLC, 
Oyster  Creek!  Nuclear  Generating 
Station;  Exeription 

1.0    Backgroiind 

AmerGen  Energy  Company,  LLC  (the 
Ucensee)  is  the  holder  of  Facility 
Operating  License  No.  DPR-16,  which 
authorizes  operation  of  the  Oyster  Creek 
Nuclear  Generating  Station  (Oyster 
Creek).  The  Ucense  provides,  among 
other  things,  mat  the  facility  is  subject 
to  all  rules,  re  >ulations,  and  orders  of 
the  U.S.  Nucl(  ar  Regulatory 
Commission  ( he  Commission)  now  or 
hereafter  in  el  feet. 


The  facility 
water  reactor 
New  Jersey. 
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the  exemptions  are  authorized  by  law 
and  will  not  endanger  life  or  property 
and  are  otherwise  in  the  public  interest. 
The  exemption  being  requested  for 
Oyster  Creek  is  due  to  an  ongoing  labor 
strike,  which  began  on  May  22,  2003, 
and  included  Oyster  Creek  Ucensed 
reactor  operators.  As  a  result  of  the 
strike,  licensed  reactor  operators  are  not 
available  to  complete  the  current 
requalification  program,  and  licensed 
senior  reactor  operators,  who  are  filling 
the  reactor  operator  vacancies,  would  be 
significantly  challenged  to  complete  the 
requalification  program  while  operating 
the  plant. 

Although  the  24-month  schedule 
requirement  of  10  CFR  55.59  at  Oyster 
Creek  would  be  exceeded,  operator 
performance  continues  to  be 
satisfactory.  The  licensee  has  a  sound 
compensatory  plan  in  place  for 
completing  the  current  requalification 
program  and  returning  to  licensed 
duties  the  reactor  operators  currently  on 
strike,  and  granting  this  exemption 
would  support  this  plan.  Granting  this 
ex'emption  will  allow  Oyster  Creek  to 
continue  with  safe  plant  operations 
without  undue  hardship  to  plant 
personnel  and  Oyster  Creek  licensed 
operators. 

4.0    Conclusion , 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
55.11,  granting  an  exemption  to  the 
licensee  from  the  schedule  requirements 
in  10  CFR  55.59,  by  allowing  Oyster 
Creek  a  one-time  extension  in  the 
allowed  time  for  completing  the  current 
licensed  operator  Enclosure 
requalification  program,  is  authorized 
by  law  and  will  not  endanger  life  or 
property  and  is  otherwise  in  the  public 
interest.  Therefore,  the  Commission 
hereby  grants  AmerGen  Energy 
Company,  LLC,  an  exemption  on  a  one- 
time only  basis  from  the  schedule 
requirement  of  10  CFR  55.59,  to  allow 
Oyster  Creek  Nuclear  Generating  Station 
90  days  following  resolution  of  the 
current  labor  strike,  but  no  later  than 
December  31,  2003,  to  complete  the 
current  licensed  operator  requalification 
program.  The  next  requalification 
program  period  would  begin  upon 
conclusion  of  the  current  program  and 
continue  to  June  30,  2005,  with 
successive  periods  running  for  24 
months. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (68  FR  38400). 

This  exemption  is  effective  upon 
issuance  and  expires  on  January  1,  2004. 


Dated  at  Rockville,  Maryland,  this  27th  day 
of  June,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Cynthia  A.  Carpenter, 

Acting  Director,  Division  of  Inspection 
Program  Management,  Office  of  Nuclear 
Reactor  Regulation. 
[FR  Doc.  03-20150  Filed  8-6-03;  8:45  am] 
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NUCLEAR  REGULATOQY 
COMMISSION 

[Docket  No.  50-443] 

FPL  Energy  Seabrook,  LLC,  Seabrook 
Station,  Unit  1 ;  Exemption 

1.0    Background 

At  the  time  that  this  exemption 
request  was  submitted  (October  2002), 
North  Atlantic  Energy  Service 
Corporation  (NAESCO,  or  the  licensee] 
was  the  holder  of  Facility  Operating 
License  No.  NPF-86  which  authorizes 
operation  of  the  Seabrook  Station,  Unit 
No.  1  (Seabrook).  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
Commission  (NRC,  or  the  Commission) 
now,  or  hereafter,  in  effect. 

On  November  1,  2002,  the 
Commission  approved  the  transfer  of 
the  license  for  Seabrook,  to  the  extent 
held  by  NAESCO,  and  certain  co-owners 
of  the  facility,  on  whose  behalf  NAESCO 
was  also  acting,  to  FPL  Energy 
Seabrook,  LLC  (FPLE  Seabrook).  By 
letter  dated  December  20,  2002,  FPLE 
Seabrook  requested  that  the  NRC 
continue  to  review  and  act  upon  all 
requests  before  the  Commission  that  had 
been  submitted  by  NAESCO. 

The  facility  consists  of  a  pressurized 
water  reactor  located  in  Seabrook,  New 
Hampshire. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  section 
50.60(a),  requires,  in  part,  that  except 
where  an  exemption  is  granted  by  the 
Commission,  all  light- water  nuclear 
power  reactors  must  meet  the  fracture 
toughness  requirements  for  the  reactor 
coolant  pressing  boundary  set  forth  in 
appendices  G  and  H  to  10  CFR  part  50. 
Appendix  G  to  10  CFR  part  50  requires 
that  pressure-temperature  (P-T)  limits 
be  established  for  reactor  pressure 
vessels  (RPVs)  during  normal  operating 
and  hydrostatic  or  leak  rate  testing 
conditions.  Specifically,  appendix  G  to 
10  CFR  part  50  states  that  "The 
appropriate  requirements  on  both  the 
pressure-temperature  limits  and 
minimum  permissible  temperature  must 
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be  met  for  all  conditions."  Further, 
appendix  G  of  10  CFR  part  50  specifies 
that  the  requirements  for  these  limits  are 
based  on  the  appUcation  of  evaluation 
procediu-es  given  in  Appendix  G  to 
Section  XI  of  the  American  Society  of 
Mechanical  Engineers  (ASME)  Boiler 
and  Pressure  Vessel  Code  (Code).  The 
provisions  of  ASME  Code  Case  N-641 
were  incorporated  in  Appendix  G  of 
Section  XI  of  the  ASME  Code  in  the 
1998  Edition  through  the  2000 
Addenda,  which  is  the  edition  and 
addenda  of  record  in  the  2003  Edition 
of  10  CFR  part  50.  However,  in  this  case, 
the  licensee  is  still  required  to  request 
an  exemption  to  apply  Code  Case  N-641 
since  the  Seabrook  licensing  basis  has 
only  been  updated  to  include  the  1995 
Edition  through  the  1996  Addenda  of 
the  ASME  Code. 

In  order  to  address  provisions  of 
amendments  to  the  Seabrook,  Technical 
Specification  (TS)  P-T  limit  curves, 
FPLE  Seabrook  requested,  in  its 
submittal  dated  October  11,  2002,  that 
the  staff  exempt  Seabrook  from 
application  of  specific  requirements  of 
appendix  G  to  10  CFR  part  50,  and 
substitute  use  of  ASME  Code  Case  N- 
641.  ASME  Code  Case  N-641  permits 
the  use  of  an  alternate  reference  fracture 
toughness  curve  (i.e.,  use  of  "Kic 
fracture  toughness  curve"  instead  of 
"KiA  fracture  toughness  curve,"  where 
Kic  and  Kia  are  "Reference  Stress 
Intensity  Factors."  as  defined  in  ASME 
Code,  Section  XI,  Appendices  A  and  G, 
respectively)  for  RPV  materials  and 
permits  the  postulation  of  a 
circumferentially-oriented  flaw  for  the 
evaluation  of  circumferential  RPV  welds 
when  determining  the  P-T  limits.  The 
proposed  exemption  request  is 
consistent  with,  and  is  needed  to 
support,  the  Seabrook  TS  amendment 
that  was  contained  in  the  same 
submittal.  The  proposed  Seabrook  TS 
amendment  will  revise  the  P-T  limits 
for  heatup,  cooldown,  and  inservice  test 
limitations  for  the  reactor  coolant 
system  (RCS)  through  20  effective  full- 
power  years  of  operation.  •    .^ ' 

Code  Case  N-641 

The  licensee  has  proposed  an 
exemption  to  allow  use  of  ASME  Code 
Case  N-641  in  conjimction  with 
Appendix  G  to  ASME  Section  XI,  10 
CFR  50.60(a)  and  10  CFR  part  50, 
appendix  G,  to  establish  the  P-T  limits 
for  the  Seabrook  RPV. 

The  proposed  TS  amendment  to 
revise  the  P-T  limits  for  Seabrook  relies, 
in  part,  on  the  requested  exemption. 
These  revised  P-T  limits  have  been 
developed  using  the  lower-bound  Kic 
fracture  toughness  curve  shown  in 
ASME  Section  XI,  Appendix  A,  Figure 


A-2  200-1,  in  lieu  of  the  lower-bouind 
Ku  fracture  toughness  curve  of  ASME 
Section  XI,  Appendix  G,  Figure  G- 
2210-1,  as  the  basis  fracture  toughness 
ciirve  for  defining  the  Seabrook  P-T 
limits.  In  addition,  the  revised  P-T 
limits  have  been  developed  based  on  the 
use  of  a  postulated  cfrcimiferentially- 
oriented  flaw  for  the  evaluation  of  RPV 
circiunferential  welds,  in  lieu  of  the 
axially-oriented  flaw  which  would  be 
required  by  Appendix  G  to  Section  XI 
of  the  ASME  Code.  The  other  margins 
involved  with  the  ASME  Section  XI, 
Appendix  G  process  of  determining  P- 
T  limit  curves  remain  imchanged. 

Use  of  the  Kic  curve  as  the  basis 
fractiu^  toughness  curve  for  the 
development  of  P-T  operating  limits  is 
more  technically  correct  than  use  of  the 
Ku  curve.  The  K^  curve  appropriately 
implements  the  use  of  a  relationship 
based  on  static  initiation  fracture 
toughness  behavior  to  evaluate  the 
controlled  heatup  and  cooldown 
process  of  a  RPV,  whereas  the  Ku 
fracture  toughness  curve  codified  into 
Appendix  G  to  Section  XI  of  the  ASME 
Code  was  developed  from  more 
conservative  crack  arrest  and  dynamic 
fracture  toughness  test  data.  The 
application  of  the  Ku  fracture  toughness 
curve  was  initially  codified  in 
Appendix  G  to  Section  XI  of  the  ASME 
Code  in  1974  to  provide  a  conservative 
representation  of  RPV  material  fracture 
toughness.  This  initial  conservatism  was 
necessary  due  to  the  limited  knowledge 
of  RPV  material  behavior  in  1974. 
However,  additional  knowledge  has 
been  gained  about  RPV  materials  which 
demonstrates  that  the  lower  bound  on 
fracture  toughness  provided  by  the  Ku 
fracture  toughness  ciirve  is  well  beyond 
the  margin  of  safety  required  to  protect 
the  public  health  and  safety  from 
potential  RPV  failure. 

Likewise,  the  use  of  a  postulated 
circumferentially-oriented  flaw  in  lieu 
of  an  axially-oriented  one  for  the 
evaluation  of  a  circumferential  RPV 
weld  is  more  technically  correct.  The 
size  of  a  flaw  required  to  be  postulated 
for  P-T  limit  determination  has  a  depth 
of  one-quarter  of  the  RPV  wall  thickness 
and  a  length  six-times  the  depth.  Based 
on  the  direction  of  welding  during  the 
fabrication  process,  the  only 
technically-reasonable  orientation  for 
such  a  large  flaw  is  for  the  plane  of  the 
flaw  to  be  cfrcimiferentially-oriented 
(i.e.,  parallel  to  the  direction  of 
welding).  Prior  to  the'development  of 
ASME  Code  Case  N-641  (and  the 
similar  ASME  Code  Case  N-588),  the 
required  postulation  of  an  axially- 
oriented  flaw  for  the  evaluation  of  a 
circumferential  RPV  weld  has  provided 


an  additional  and  uimecessary  level  of 
conservatism  to  the  overall  evaluation. 

In  addition,  P-T  limit  curves  based  on 
the  Kic  fracture  toughness  curve  and 
postulation  of  a  circumferentially- 
oriented  flaw  for  the  evaluation  of  RPV 
circimiferential  welds  will  enhance 
overall  plant  safety  by  opening  the  P-T 
operating  window  with  the  greatest 
safety  benefit  in  the  region  of  low 
temperature  operations.  The  operating 
window  through  which  the  operator 
heats  up  and  cools  down  the  RCS  is 
determined  by  the  difference  between 
the  maximum  allowable  pressure 
defined  by  Appendix  G  of  ASME 
Section  XI,  and  the  minimum  required 
pressure  for  the  reactor  coolant  pump 
seals  adjusted  for  instnmaent 
uncertainties.  A  narrow  operating 
window  could  potentially  have  an 
adverse  safety  impact  by  increasing  the 
possibility  of  inadvertent  overpressure 
protection  system  actuation  due  to 
pressure  surges  associated  with  normal 
plant  evolutions  such  as  RCS  pump 
starts  and  swapping  operating  charging 
pimips  with  the  RCS  in  a  water-solid 
condition. 

Since  application  of  ASME  Code  Case 
N-641  provides  appropriate  procedures 
to  establish  maximum  postulated 
defects  and  to  evaluate  those  defects  in 
the  context  of  establishing  RPV  P-T 
limits,  this  application  of  the  Code  Case 
maintains  an  adequate  margin  of  safety 
for  protecting  RPV  materials  from  brittle 
failure.  Therefore,  the  licensee 
concluded  that  these  considerations 
were  special  circumstances  pursuant  to 
10  CFR  50.12(a)(2)(ii),  which  states: 
"Application  of  the  regulation  in  the 
particular  circumstances  would  not 
serve  the  underlying  purpose  of  the  rule 
or  is  not  necessary  to  achieve  the 
underlying  purpose  of  the  rule." 

In  summary,  the  ASME  Section  XI, 
Appendix  G  procedure  was 
conservatively  developed  based  on  the 
level  of  knowledge  existing  in  1974 
concerning  reactor  coolant  pressure 
boundary  materieils  and  the  estimated 
effects  of  operation.  Since  1974,  the 
level  of  knowledge  about  the  fracture 
mechanics  behavior  of  RCS  materials 
has  been  greatly  expanded,  especially 
regarding  the  effects  of  radiation 
embrittlement  and  the  understanding  of 
fracture  toughness  properties  under 
static  and  dynamic  loading  conditions. 
The  NRC  staff  concurs  that  this 
increased  knowledge  permits  relaxation 
of  the  ASME  Section  XI.  Appendix  G 
requirements  by  application  of  ASME 
Code  Case  N-641,  while  maintaining, 
pursuant  to  10  CFR  50.12(a){2)(ii),  the 
imderlying  purpose  of  the  ASME  Code 
and  the  NRC  regulations  to  ensure  an 
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acceptable  n  argin  of  safety  against 
brittle  failun  of  the  RPV. 

The  NRC  s  taff  has  reviewed  the 
exemption  n  quest  submitted  by  FPLE 
Seabrook  ana  has  concluded  that  an 
exemption  si  lould  be  granted  to  permit 
the  licensee  o  utilize  the  provisions  of 
"ase  N-641  for  the  purpose 
-  Seabrook  RPV  P-T  limit 


ASME  Code 
of  developin 
curves 


3.0    Discuss  on 

Pursuant  to  10  CFR  50.12,  the 
Commission  may.  upon  application  by 
any  intereste  i  person  or  upon  its  own 
initiative,  gn  nt  exemptions  from  the 
requirements  of  10  CFR  part  50  when: 
(1)  The  exemptions  are  authorized  by 
law,  will  not  present  an  undue  risk  to 
public  healtl  or  safety,  and  are 
consistent  w:  th  the  common  defense 
and  security:  and  (2)  when  special 
circumstance  s  are  present. 

Special  circumstances,  pursuant  to  10 
CFR  50.12(a)  2)(ii),  are  present  in  that 
continued  of  eration  of  Seabrook  with 
the  P-T  limit  curves  developed  in 
accordance  vith  ASME  Section  XI, 
Appendix  G  rvithout  the  relief  provided 
by  ASME  Co^  le  Case  N-641  is  not 
necessary  to  ichieve  the  underlying 
purpose  of  ajipendix  G  to  10  CFR  part 
50.  Applicati  an  of  ASME  Code  Case  N- 
641  in  lieu  ol  the  requirements  of  ASME 
Code  Section  XI,  Appendix  G  provides 
an  acceptabl*  alternative  methodology 
which  will  cdntinue  to  meet  the 
underlying  p  irpose  of  appendix  G  to  10 
CFR  part  50.  The  underlying  purpose  of 
the  regulatioi  is  in  appendix  G  to  10  CFR 
part  50  is  to  |  irovide  an  acceptable 
margin  of  sai  ;ty  against  brittle  failure  of 
the  RCS  duri  ig  any  condition  of  normal 
operation  to  vhich  the  pressure 
boundary  ma  y  be  subjected  over  its 
service  lifetii  le. 

The  staff  e5  :amined  the  licensee's 
rationale  to  s  apport  the  exemption 
request,  and  :oncluded  that  the  use  of 
ASME  Code  I  >ase  N-641  would  satisfy 
10  CFR  part ;  0,  section  50.12(a)(1)  as 
follows: 

(1)  The  req  aested  exemption  is 
authorized  b;  ■  law: 

No  law  exi  ;ts  which  precludes  the 
activities  cov  ered  by  this  exemption 
request.  The  egulation  10  CFR  part  50, 
section  SO.SOlb),  allows  the  use  of 
alternatives  t )  10  CFR  part  50, 
appendices  C  and  H,  when  an 
exemption  is  granted  by  the 
Commission  pursuant  to  10  CFR  part  50, 
section  50.12, 

(2)  The  req  nested  exemption  does  not 
present  an  ui  due  risk  to  the  public 
health  and  safety: 

ASME  Cod  B  Case  N-641  permits  the 
use  of  altema  te  reference  fracture 
toughness  (K  c  fracture  toughness  curve 


instead  of  Kia  fracture  toughness  curve) 
for  RPV  Materials  in  determining  the  P- 
T  limits.  The  use  of  the  Kic  curve 
provides  greater  allowable  fracture 
toughness  than  the  corresponding  Kia 
curve.  The  other  margins  involved  with 
the  ASME  Code,  Section  XI,  Appendix 
G  process  of  determining  P-T  limit 
curves  remain  unchanged. 

Use  of  the  Kic  curve  in  determining 
the  lower-bound  fracture  toughness, 
which  is,  in  turn,  used  in  the 
development  of  the  P-T  operating  limits 
curve,  models  the  slow  heatup  and 
cooldown  process  of  a  reactor  vessel. 
The  Kic  curve  appropriately  implements 
the  use  of  static  initiation  fracture 
toughness  behavior  to  evaluate  the 
controlled  heatup  and  cooldown 
process  of  an  RPV. 

Use  of  this  approach  is  justified  by  the 
initial  conservatism  of  the  Kia  curve 
when  it  was  codified  in  1974.  This 
initial  conservatism  was  necessary  due 
to  limited  knowledge  of  RPV  material 
fracture  toughness.  Since  1974, 
additional  knowledge  has  been  gained 
about  the  fracture  toughness  of  vessel 
materials  and  their  fracture  response  to 
applied  loads.  The  additional 
knowledge  demonstrates  that  the  lower- 
bound  fracture  toughness  provided  by 
the  K|A  curve  is  well  beyond  the  margin 
of  safety  required  to  protect  against 
potential  RPV  failure.  The  lower-boimd 
Kic  fractiu-e  toughness  provides  an 
adequate  margin  of  safety  to  protect 
against  potential  RPV  failure  and  does 
not  present  an  undue  risk  to  public 
health  and  safety. 

(3)  The  requested  exemption  will  not 
endanger  the  common  defense  and 
secmity: 

The  common  defense  and  security  are 
not  affected  and,  therefore,  not 
endangered  by  this  exemption. 

Based  upon  a  consideration  of  the 
conservatism  that  is  explicitly 
incorporated  into  the  methodologies  of 
appendix  G  to  10  CFR  part  50; 
Appendix  G  to  Section  XI  of  the  ASME 
Code;  and  Regulatory  Guide  1.99, 
Revision  2;  the  staff  concluded  that 
application  of  ASME  Code  Case  N-641, 
as  described,  would  provide  an 
adequate  margin  of  safety  against  brittle 
failure  of  the  RPV.  Therefore,  the  staff 
concludes  that  pursuant  to  10  CFR 
50.12(a)(1),  an  exemption  from  the 
requirements  of  10  CFR  part  50, 
appendix  G  is  appropriate,  and  that  the 
methodology  of  Code  Case  N-641  may 
be  used  to  revise  th^  P-T  limits  for  the 
Seabrook  RPV. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 
50.12(a),  the  exemption  is  authorized  by 


law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore; 
the  Commission  hereby  grants  FPL 
Energy  Seabrook,  LLC  an  exemption 
from  \he  requirements  of  10  CFR 
50.60(a)  and  10  CFR  part  50,  Appendix 
G,  to  allow  application  of  ASVffi  Code 
Case  N-641  in  establishing  TS 
requirements  for  the  reactor  vessel 
pressure  limits  at  low  temperatures  for 
Seabrook. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  qucdity  of  the 
hiunan  envfronment  (68  FR  44109). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  August,  2003. 

For  The  Nuclear  Regulatory  Commission. 
Ledyard  B.  Marsh, 
Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  03-20151  Filed  8-6-03;  8:45  am] 
nUJNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-08798] 

Notice  of  Consideration  of  Request  for 
License  Termination  of  Hitchcock 
Industries,  Inc.  License  and  Release  of 
Its  Facility  in  Minneapolis,  Minnesota, 
Amendment,  and  Opportunity  To 
Provide  Comments  and  Request  a 
Hearing 

ACTION:  Notice  of  consideration  of 
amendment  request  to  terminate  Source 
Material  License  No.  SMB-1404  and 
release  of  facility  for  unrestricted  use. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Peter  J.  Lee,  Division  of  Nuclear 
Materials  Safety,  U.S.  Nuclear 
Regulatory  Commission,  Region  III,  801 
Warrenville  Road,  Lisle,  Illinois  60532- 
4351;  telephone  (630)  829-9870  or  by  e- 
mail  at  pjl2@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  an  amendment  to  Hitchcock 
Industries,  Inc.  (Hitchcock)  Source 
Material  License  No.  SMB-1404,  to 
terminate  the  license  and  release  its 
facility  located  at  8701  Harriet  Avenue 
South  in  Minneapolis,  Minnesota,  for 
unrestricted  use.  In  1982,  this  license 
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was  approved  for  the  fabrication  of 
magnesium  and  thorium  alloy  castings 
for  the  aircraft  industry.  This  license 
authorized  allojdng  thorium  ingots, 
containing  up  to  41  percent  by  weight 
of  thorium,  with  magnesium  and  odier 
additives  to  produce  magnesium/ 
thorium  alloy  castings  containing  up  to 
4  percent  by  weight  of  thorium.  On 
January  28,  2003,  Hitchcock  notified  the 
NRC  of  the  license  termination. 

The  NRC  staff  has  prepared  an 
Environmental  Assessment  (EA)  in 
support  of  this  licensing  action  in 
accordance  with  the  requirements  of  10 
CFR  part  51.  The  conclusion  of  the  EA 
is  a  Finding  of  No  Significant  Impact 
(FONSI)  for  the  proposed  licensing 
action. 

n.  EA  Summary 

The  staff  has  examined  Hitchcock's 
request  and  the  information  that  the 
licensee  has  provided  in  support  of  its 
request,  including  the  sim^eys 
performed  by  Hitchcock  to  demonstrate 
compliance  with  10  CFR  20.1402, 
'"Radiological  Criteria  for  Unrestricted 
Use,'"  to  ensure  that  the  NRC's  decision 
protects  the  public  health  and  safety 
and  the  environment.  Based  on  its 
review,  the  staff  has  determined  that  the 
affected  envfronment  and  the 
environmental  impacts  associated  with 
the  unrestricted  use  of  Hitchcock 
Industries,  Inc.  facilities  are  bounded  by 
the  impacts  evaluated  by  the  "Generic 
Environmental  Impact  Statement  in 
Support  of  Rulemaking  on  Radiological 
Criteria  for  License  Termination  of  NRC- 
Licensed  Nuclear  Facilities"  (NUREG- 
1496).  The  staff  also  finds  that  the 
proposed  release  for  unrestricted  use  of 
the  Hitchcock  facility  is  in  compliance 
with  the  10  CFR  part  20.1402. 

m.  Finding  of  No  Significant  Impact 

The  staff  has  prepared  the  EA 
(summarized  above)  in  support  of 
Hitchcock's  proposed  license 
amendment  to  release  the  Minneapolis 
facility  for  imrestricted  use.  On  the  basis 
of  the  EA,  the  staff  has  concluded  that 
the  environmental  impacts  from  the 
proposed  action  would  not  be 
significant.  Accordingly,  the  staff  has 
determined  that  a  FONSI  is  appropriate, 
and  has  determined  that  the  preparation 
of  an  environmental  impact  statement  is 
not  warranted. 

rV.  Further  Information 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice," 
Hitchcock's  request,  the  EA  summarized 
above,  and  the  documents  related  to  this 
proposed  action  are  available 
electronically  for  public  inspection  and 
copying  from  the  Publicly  Available 


Records  (PARS)  component  of  NRC's 
document  system  (ADAMS).  ADAMS  is 
accessible  from  the  NRC  Web  site  at 
h  ttp://www.nrc.gov/Teading-nn  .html. 
These  documents  include  Hitchcock's 
letter  dated  January  28,  2003,  and  faxes 
dated  April  8,  11,  and  21,  2003,  with 
enclosures  (Accession 

No.  ML031990158);  fax  dated  May  16. 
2003,  with  enclosures  (Accession  No. 
ML031990380);  and  the  EA  summarized 
above  (Accession  No.  ML032120132). 
Any  questions  with  respect  to  this 
action  should  be  directed  to  Dr.  Peter  J. 
Lee,  Division  of  Nuclear  Materials 
Safety,  U.S.  Nuclear  Regulatory 
Commission,  Region  ID,  801  Warrenville 
Road,  Lisle,  Illinois  60532-4351; 
telephone  (630)  829-9870  or  by  e-mail 
at  pjl2®nrc.gov. 

Dated  at  Lisle,  Illinois,  this  31st  day  of 
July.  2003. 
For  the  Nuclear  Regulatory  Commission. 

Christopher  G.  Miller, 

Chief,  Decommissioning  Branch,  Division  of 
Nuclear  Materials  Safety,  RIII. 

[FR  Doc.  03-20149  Filed  8-6-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-143,  License  No.  SNM-124 
EA-03-132] 

In  the  Matter  of  Nuclear  Fuel  Services, 
Inc.,  Erwin,  TN;  Confirmatory  Order 
Modifying  License  (Effective 
Immediately) 

I 

Nuclear  Fuel  Services,  Inc.,  (NFS)  is 
the  holder  of  Special  Nuclear  Material 
License  No.  SNM  124  issued  by  the  U.S. 
Nuclear  Regulatory  (NRC  or 
Commission)  pursuant  to  10  CFR  part 
70.  NFS  is  authorized  by  their  license  to 
receive,  possess,  and  transfer  special 
nuclear  material  in  accordance  with  the 
Atomic  Energy  Act  of  1954,  as  amended, 
and  10  CFR  part  70.  The  NFS  license, 
originally  issued  on  September  18, 
1957,  was  renewed  on  July  2,  1999,  and 
is  due  to  expire  on  Jidy  31,  2009. 

n 

On  September  11,  2001,  terrorists 
simiUtaneously  attacked  targets  in  New 
York,  NY.  and  Washington,  DC, 
utili^ng  large  commercial  aircraft  as 
weapons.  In  response  to  the  attacks  and 
intelligence  information  subsequenUy 
obtained,  the  Commission  issued  a 
number  of  Safeguards  and  Threat 
Advisories  to  its  licensees  in  order  to 
strengthen  licensees'  capabilities  and 
readiness  to  respond  to  a  potential 
attack  On  a  nuclear  facility.  The 


Commission  has  also  communicated 
with  other  Federal,  State  and  local 
government  agencies  and  industry 
representatives  to  discuss  and  evaluate 
the  current  threat  environment  in  order 
to  assess  the  adequacy  of  seciirity 
measures  at  licensed  facilities.  In 
addition,  the  Commission  has  been 
conducting  a  comprehensive  review  of 
its  safeguards  and  security  programs 
and  requirements. 

As  a  result  of  its  consideration  of 
current  safeguards  and  security  plan 
requirements,  as  well  as  a  review  of 
information  provided  by  the  intelligence 
community,  the  Commission  has 
determined  that  certain  compensatory 
measures  are  warranted  as  prudent, 
interim  measures  to  address  the  current 
threat  environment.  Therefore,  the 
Conmiission  is  imposing  interim 
requirements,  set  forth  in  Attachment  1* 
of  this  Order,  which  supplement 
existing  regidatory  requirements,  to 
provide  the  Commission  with 
reasonable  assurance  that  the  public 
health  and  safety  and  common  defense 
and  security  continue  to  be  adequately 
protected  in  the  ctirrent  threat 
envfronment.  These  requirements  will 
remain  in  effect  imtil  the  Commission 
determines  otherwise. 

m 

In  February  2003,  NRC  issued  Orders 
to  Category  ni  fuel  cycle  licensees 
directing  each  licensee  to  implement 
interim  compensatory  measures  (ICMs) 
to  enhance  physical  security  at  its 
facilities.  NFS  did  not  receive  an  order 
at  that  time  because  an  amendment 
authorizing  operation  of  a  new  Category 
in  complex  was  still  pending.  In  a  letter 
to  NFS  dated  February  11,  2003,  NRC 
provided  a  copy  of  the  ICMs  to  NFS  for 
its  information  and  use  in  designing  the 
new  complex.  NFS  responded  on  March 
25,  2003,  indicating  its  intention  to 
comply  with  the  ICMs. 

The  Commission  recognizes  that  some 
of  the  requirements  set  forth  in 
Attachment  1^  to  this  Order  have 
already  been  initiated  by  NFS  in 
response  to  previously-issued 
advisories,  or  on  its  own  ^  and  that  some 
measiires  have  been  tailored  to 
specifically  accommodate  the  specific 
circimistances  and  characteristics 
existing  at  NFS's  fecility  to  achieve  the 


'  Attachment  1  contains  safeguards  information 
and  will  not  be  released  to  the  public. 

'  To  the  extent  that  specific  measures  identified 
in  Attachment  1  to  this  Order  require  actions 
pertaining  to  NFS's  possession  and  use  of 
chemicals,  such  actions  are  being  directed  on  the 
basis  of  the  potential  impact  of  such  chemicals  on 
radioactive  materials  and  activities  subject  to  NRC 
regulation. 

>See  letter  from  B.  Marie  Moore,  Vice  President, 
NFS,  to  Mary  T.  Adams,  NRC.  dated  July  3. 2003. 
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effective  upc 
waived  its  ri^ 
Implementat 


intended  ob|  nrtives  and  avoid  any 
unforeseen  e  Sect  on  safe  operation. 

By  letter  dited  July  3,  2003.  NFS 
consented  to  this  Order  with  the 
conunitment  5  as  described  in  Section  IV 
below.  NFS  further  agreed  in  its  July  3, 
2003.  letter  t|iat  this  Order  is  to  be 

.  issuance  and  that  it  has 
It  to  a  hearing, 
{on  of  this  commitment 
provides  enhanced  assxu-ance  that 
sufficient  resjources  will  be  applied  to 
the  physical  protection  program. 

I  find  that  NFS'  commitment  as  set 
forth  in  its  letters  of  March  25  and  July 
3,  2003,  is  acceptable  and  necessary, 
and  conclude  that  with  this 
commitmentl  the  public  health  and 
safety,  and  common  defense  and 
security,  are  reasonably  assured.  In  view 
of  the  foregoing.  I  have  determined  that 
the  public  haalth  and  safety,  and 
common  defense  and  security,  require 
that  NFS'  codmitment  be  confirmed  by 
this  Order.  Based  on  the  above  and  NFS' 
consent,  this  Order  is  immediately 
effective  upc  a  issuance. 

IV 

According  y,  pursuant  to  Sections  53, 
63,  81,  161b,  161i,  161o,  182  and  186  of 
the  Atomic  E  nergy  Act  of  1954,  as 
amended,  and  the  Commission's 
regulations  ih  10  CFR  2.202  and  10  CFR 
part  70,  it  is  nereby  ordered,  effective 
immediately]  that  material  license 
SNM-124  is  modified  as  follows: 

A.  NFS  shall,  notwithstanding  the 
provisions  of  any  Commission 
regulation  on  license  to  the  contrary, 
comply  with 'the  requirements  described 
in  Attachment  1  to  this  Order.  NFS  shall 
inunediately  start  implementation  of  the 
requirement^  in  Attachment  1  to  the 
Order  and  snail  complete 
implementation  before  the  introduction 
of  Category  Itl  quantities  of  special 
nuclear  matmial  into  the  Blended  Low- 
Enriched  Uranium  Complex. 

B.  NFS  shall  report  to  the  Commission 
when  it  has  ^chieved  full  compliance 
with  the  requirements  described  in 
Attachment  i. 

C.  Notwithstanding  any  provision  of 
the  Commission's  regulations  to  the 
contrary,  all  measures  implemented  or 
actions  taken  in  response  to  this  Order 
shall  be  maintained  until  the 
Commission  'determines  otherwise. 

NFS's  resp(onse  to  Condition  B  above 
shall  be  subititted  in  accordance  with 
10  CFR  70.5.  In  addition,  NFS's 
submittds  tli  at  contain  safeguards 
information  »hall  be  properly  marked 
and  handled  in  accordance  with  10  CFR 
73.21. 

The  Direct  jt.  Office  of  Nuclear 
Materied  Saf(  ty  and  Safeguards,  may,  in 
writing,  rela: ;  or  rescind  any  of  the 


above  conditions  upon  demonstration 
by  NFS  of  good  cause. 


Any  person  adversely  affected  by  this 
Conformatory  Order,  other  than  the 
Licensee,  may  request  a  hearing  within 
twenty  (20)  days  of  its  issuance.  Where 
good  cause  is  shown,  consideration  will 
be  given  to  extending  the  time  to  request 
a  hearing.  A  request  for  extension  of 
time  must  be  made  in  writing  to  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  and  include  a  statement  of 
good  cause  for  the  extension.  Any 
request  for  a  hearing  shall  be  submitted 
to  the  Secretary,  Office  of  the  Secretary 
of  the  Commission,  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Rulemakings  and  Adjudications  Staff, 
Washington.  DC  20555.  Copies  also 
shall  be  sent  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555,  to  the  Assistant 
General  Counsel  for  Materials  Litigation 
and  Enforcement  at  the  same  address,  to 
the  Regional  Administrator,  NRC  Region 
II,  Sam  Nunn  Atlanta  Federal  Center, 
Suite  23  T85,  61  Forsyth  Street.  SW 
Atlanta.  GA  30303-3415.  and  to  NFS. 
Because  of  possible  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
answers  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov 
and  also  to  the  Office  of  the  General 
Counsel  either  by  means  of  facsimile 
transmigsion  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  If  a 
person  requests  a  hearing,  that  person 
shall  set  forth  with  particularity  the 
manner  in  which  his  interest  is 
adversely  affected  by  this  Order  and 
shall  address  the  criteria  set  forth  in  10 
CFR  2.714(d). 

If  a  hearing  is  requested  by  a  person 
whose  interest  is  adversely  affected,  the 
Commission  will  issue  an  Order 
designating  the  time  and  place  of  any 
hearing.  If  a  hearing  is  held,  the  issue  to 
be  considered  at  such  hearing  shall  be 
whether  this  Order  should  be  sustained. 

In  the  absence  of  any  request  for 
hearing,  or  written  approval  of  an 
extension  of  time  in  which  to  request  a 
hearing,  the  provisions  specified  in 
Section  IV  above  shall  be  final  twenty 
(20)  days  from  the  date  of  this  Order 
without  further  order  or  proceedings.  If 
an  extension  of  time  for  requesting  a 
hearing  has  been  approved,  the 
provisions  specified  in  Section  TV  shall 
be  final  when  the  extension  expires  if  a 


hearing  request  has  not  been  received. 
An  answer  or  a  request  for  hearing  shall 
not  stay  the  irrunediate  effectiveness  of 
this  order. 

For  the  Nuclear  Regulatory  Commission. 

Dated  this  8th  day  of  July,  2003. 
Martin  J.  Virgilio, 

Director,  Office  of  Nuclear  Material  Safety 
and  Safeguards. 
(FR  Doc.  03-20145  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-143] 

Notice  of  Issuance  of  License 
Amendment  39  for  Nuclear  Fuel 
Services,  Inc.,  Blended  Low-enriched 
Uranium  Project  Uranyl  Nitrate 
Building 

ACTION:  Notice  of  issuance  of 
Amendment  39  to  Materials  License 
SNM-124. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Adams,  Fuel  Cycle  and  Safety 
Branch.  Office  of  Nuclear  Materials. 
Safety  and  Safeguards,  11554  Rockville 
Pike.  Rockville,  MD  20852;  telephone 
(301)  415-7249;  or  by  e-mail  at 
mta@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  10  CFR  2.106,  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  is 
noticing  the  issuance  of  Amendment  39 
to  Special  Nuclear  Material  License 
SNM-124,  held  by  Fuel  Services,  Inc., 
(NFS)  to  authorize:  (1)  The  receipt  and 
storage  of  low-enriched  uranyl  nitrate 
solution  in  a  new  uranyl  nitrate  storage 
building  and  (2)  the  possession  and  use 
of  an  increased  quantity  of  special 
nuclear  material  at  the  NFS  facility 
located  in  Erwin,  TN. 

This  amendment  complies  with  the 
standards  and  requirements  of  the 
Atomic  Energy  Act  of  1954  as  amended, 
and  NRC's  rules  and  regulations  as  set 
forth  in  10  CFR  chapter  1.  Accordingly, 
this  amendment  was  issued  on  July  7, 
2003,  and  is  effective  immediately. 

NRC  prepared  a  non-proprietary 
(public)  version  of  the  Safety  Evaluation 
Report  (SER)  that  documents  the 
information  that  was  reviewed  and 
NRC's  conclusions.  This  SER  is 
included  in  the  license  amendment 
package  which  is  available 
electronically  for  public  inspection  and 
copying  for  a  fee  in  the  NRC  Public 
Dociunent  Room,  One  White  Flint  North 
Building,  11555  Rockville,  MD  20852, 
or  from  the  Publicly  Available  Records 
(PARS)  component  of  NRC's  Agency- 
wide  Documents  Access  and 
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Management  System  (ADAMS)  under 
accession  nimiber  ML031890762. 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http://www.nrc.gov/reading-rm/ 
adams.html  (the  Public  Electronic 
Reading  Room).  If^ou  do  not  have 
access  to  ADAMS,  or  if  there  are 
problems  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
PubUc  Document  Room  Reference  staff 
at  1-800-397-4209  or  by  e-mail  at 
pdr@nrc.gov. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 

Dated  at  Rockville,  Maryland,  this  1st  day 
of  August,  2003. 

Kevin  M .  Ramsey, 

Project  Manager,  Fuel  Cycle  Facilities  Branch, 
Division  of  Fuel  Cycle  Safety  and  Safeguards, 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

[FR  Doc.  03-20146  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  79S0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

.  [Docket  No.  030-34730] 

Notice  of  Finding  of  No  Significant 
Impact  and  Availability  of 
Environmental  Assessment  for 
License  Amendment  of  Materials 
License  No.  07-00445-40,  Bristol- 
Meyers  Squibb  Pharma  Company, 
Newark,  OE 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering  the 
issuance  of  a  license  amendment  to 
Bristol-Meyers  Squibb  Pharma  Company 
(Squibb)  for  Materials  License  No.  07- 
00445-40,  to  authorize  release  of  its 
facility  in  Newark,  Delaware  for 
unrestricted  use  and  has  prepared  an 
Environmental  Assessment  (EA)  in 
support  of  this  action  in  accordance 
with  the  requirements  of  10  CFR  part 
51.  Based  on  the  EA,  the  NRC  has 
concluded  that  a  Finding  of  No 
Significant  hnpact  (FONSl)  is 
appropriate. 

IL  EA  Summary 

The  purpose  of  the  proposed  action  is 
to  allow  for  the  release  of  the  licensee's 
Newark,  Delaware  facility  for 
unrestricted  use.  Squibb  was  authorized 
by  NRC  since  October  9,  2001,  to  use 
radioactive  materials  for  research  and 
development  purposes  at  the  site.  On 
October  23.  2002.  Squibb  requested  that 
NRC  release  the  facility  for  unrestricted 
use.  Squibb  has  conducted  siurveys  of 
the  facility  and  determined  that  the 
facility  meets  the  license  termination 
criteria  in  subpart  E  of  10  CFR  part  20. 


m.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  evaluated  Squibb's 
request  and  the  results  of  the  surveys 
and  has  concluded  that  the  completed 
action  complies  with  the  criteria  in 
Subpart  E  of  10  CFR  Part  20.  The  staff 
has  prepared  the  EA  (summarized 
above)  in  support  of  the  proposed 
hcense  amendment  to  terminate  the 
license  and  release  the  facility  for 
unrestricted  use.  On  the  basis  of  the  EA, 
NRC  has  concluded  that  the 
environmental  impacts  from  the 
proposed  action  are  expected  to  be 
insignificant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

IV.  Further  Information 

.The  EA  and  the  documents  related  to 
this  proposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  dociunentation,  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.  nrc.gov/reading-rm/adams.h  tml 
(ADAMS  Accession  Nos.  ML022980441, 
ML030386296,  ML030500216, 
ML031410751,  ML032090243, 
ML031490539.  and  ML0321 10460. 
These  documents  are  also  available  for 
inspection  and  copying  for  a  fee  at  the 
Region  I  Office,  475  Allendale  Road, 
King  of  Prussia,  PA  19406.  Any 
questions  with  respect  to  this  action 
should  be  referred  to  Judy  Joustra, 
Nuclear  Materials  Safety  Branch  2, 
Division  of  Nuclear  Materials  Safety, 
Region  I,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania  19406,  telephone 
(610)  337-5355,  fax  (610)  337-5269. 

Dated  at  King  of  Prussia,  Pennsylvania,  this 
30thday  of  July,  2003. 
For  the  Nuclear  Regulatory  Commission. 

John  D.  Kinneman, ' 

Chief  Nuclear  Materials  Safety  Branch  2. 
Division  of  Nuclear  Materials  Safety,  Region 
I. 

[FR  Doc.  03-20147  Filed  8-6-03;  8:45  am] 

BtLLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards  Subcommittee  Meeting  on 
Thermal-Hydraulic  Phenomena;  Notice 
of  Meeting 

The  ACRS  Subcommittee  on  Thermal- 
Hydraulic  Phenomena  will  hold  a 
meeting  on  August  19  and  20,  2003, 
Room  T-2B3,  11545  Rockville  Pike. 
Rockville,  Maryland. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Tuesday,  August  19, 


2003 — 8:30  a.m.  until  the  conclusion  of 
business: 

The  Subcommittee  will  discuss  the  * 
"Review  Standard  for  Extended  Power 
Uprates."  Wednesday,  August  20. 
2003—8:30  a.m.  until  the  conclusion  of 
business: 

The  Subcommittee  will  review  the 
staff's  resolution  of  public  comments 
associated  with  the  Draft  Regulatory 
Guide  DG-1107,  "Water  Sources  for 
Long-Term  Recirculation  Cooling 
Following  a  Loss-of-Coolant  Accident." 
The  Subcommittee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 
and  other  interested  persons  regarding 
these  matters.  The  Subcommittee  will 
gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Members  of  the  public  desiring  to 
provide  oral  statements  and/or  vmtten 
comments  should  notify  the  Designated 
Federal  Official,  Mr.  Radph  Caruso 
(Telephone:  301-415-1813).  five  days 
prior  to  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made. 
Electronic  recordings  will  be  permitted 
only  during  those  portions  of  the 
meeting  that  are  open  to  the  public. 

Further  information  regarding  this 
meeting  can  be  obtained  by  contacting 
the  Designated  Federal  Official  between 
7:30  a.m.  and  4:15  p.m.  (e.t.).  Persons 
plaiming  to  attend  this  meeting  are 
urged  to  contact  the  above  named 
individual  at  least  two  working  days 
prior  to  the  meeting  to  be  advised  of  any  • 
potential  changes  to  the  agenda. 

Dated:  July  31,  2003. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support, 
ACRS/ACNW. 

(FR  Doc.  03-20143  Filed  8-6-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-369  and  50-370] 

Duke  Energy  Corporation,  McGuire 
Nuclear  Station,  Units  1  and  2; 
Biweekly  Notice;  Applteations  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations;  Correction 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Notice  of  Issuance;  Correction. 

SUMMARY:  This  document  corrects  a 
notice  appearing  in  the  Federal  Register 
on  July  22,  2003.  (68  FR  43399),  that 
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incorrectly  referenced  the  McGuire, 
Unit  2,  amendment  number.  This  action 
is  necessary  t )  correct  an  erroneous 
amendment  c  umber. 
FOR  FURTHER  91F0RMATION  CONTACT: 


Robert  Marti 

Regulation, 

Commission, 

0001:teleph( 

REM@NBC. 


Office  of  Nuclear  Reactor 
.S.  Nuclear  Regulatory 

Washington,  DC  20555- 
le  (301)  415-1493,  e-mail: 


SUPPLEMENTAitY  INFORMATION:  On  page 


43399,  in  the 


second  column,  in  the 


20(3 


sixth  complete  paragraph,  it  is  corrected 
to  read  from  '  [Amendment  Nos.:  215  & 
1951"  to  "[Amendment  Nos.:  215  & 
1961". 

Dated  in 
day  of  July 
For  the  Nucl 


Rodiville,  Maryland,  this  29th 
Regulatory  Commission. 


car  ] 


Ledyard  B.  Ma  'sh. 

Director,  DivisL  >n  ( 

Management,  C  ffi 

Regulation. 

[FR  Doc.  03-20ll48  Filed  8-6-03;  8:45  am) 

aUJNG  CODE  79j  t-OI-P 


of  Licensing  Project 
'ice  of  Nuclear  Reactor 


POSTAL  RATIe  commission 
Sunshine  Ad  Meetings 


NAME  OF 

Commission. 
TIME  AND  DATA 


AGErlCY:  Postal  Rate 

:  August  11.  2003  at  10:30 


a.m. 
PtACE: 

1333  H  Street 
Washington 
STATUS:  Open. 
MATTERS  TO 
and  vote  on  t 
Commission' 


Comn^ssion  conference  room, 
NW.,  Suite  300, 
DC  20268-0001. 


BE 


FOR  FURTHER 

Stephen  L.  *? 
Postal  Rate 
1333  H  Street 
20268-0001, 


SECURITIES 
COMMISSIOIf 

[Securities  Act 
August  1,2003 
Act  of  1934 
2003] 


CONSIDERED:  Discussion 

e  Postal  Rate 

fiscal  year  2004  budget. 
I  ^FORMATION  CONTACT: 
1  arfman.  General  Counsel, 
Commission,  Suite  300, 

NW.,  Washington.  DC 
602-789-6820. 


Dated:  Augu!  t  5,  2003. 
Garry  |.  Sikora , 
Acting  Secretai  v. 
(FR  Doc.  63-2C  i33  Filed  8-5-03;  3:56  pm) 

BILUNG  COOE  77V)-FW-M 


AND  EXCHANGE 


of  1933  Release  No.  8263/ 

and  Securities  Exchange 

Release  No.  48277/August  1, 


Order  Regarding  Review  of  FASB 
Accounting  Support  Fee  Under  Section 
109  of  the  SaTbanes-Oxiey  Act  of  2002 

The  Sarbar  Bs-Oxley  Act  of  2002  {the 
"Act")  establ  shes  criteria  that  must  be 


met  in  order  for  the  accoimting 
standards  established  by  an  accounting 
standard-setting  body  to  be  recognized 
as  "generally  accepted"  for  purposes  of 
the  federal  securities  laws.  Section  109 
of  the  Act  provides  that  all  of  the  budget 
of  an  accounting  standard-setting  body 
satisfying  these  criteria  shall  be  payable 
from  an  annual  accoimting  support  fee 
assessed  and  collected  against  each 
issuer,  as  may  be  necessary  or 
appropriate  to  pay  for  the  budget  and 
provide  for  the  expenses  of  the  standard 
setting  body,  and  to  provide  for  an 
independent,  stable  source  of  funding, 
subject  to  review  by  the  Conunission. 
Under  Section  109(f).  the  aimual 
accounting  support  fee  shall  not  exceed 
the  amount  of  the  standard  setter's 
"recoverable  budget  expenses."  Section 
109(h)  amends  Section  13(b)(2)  of  the 
Securities  Exchange  Act  of  1934  to 
require  issuers  to  pay  the  allocable  share 
of  a  reasonable  aimual  accoimting 
support  fee  or  fees,  determined  in 
accordance  with  Section  109  of  the  Act. 

On  April  25,  2003,  the  Commission 
issued  a  policy  statement  concluding 
that  the  Financial  Accounting  Standards 
Board  ("FASB")  and  its  parent 
organization,  the  Financial  Accounting 
Foundation  ("FAF"),  satisfied  the 
criteria  for  an  accounting  standard- 
setting  body  under  the  Act,  and 
recognizing  the  FASB's  financial 
accounting  and  reporting  standards  as 
"generally  accepted"  under  section  108 
of  the  Act.^  As  a  consequence  of  that 
recognition,  the  Commission  undertook 
a  review  of  the  FASB's  proposed 
accounting  support  fee  for  calendar  year 
2003.  In  connection  with  its  review,  the 
Commission  also  reviewed  the  proposed 
budget  for  the  FAF  and  the  FASB  for 
calendar  year  2003. 

Section  109  of  the  Act  also  provides 
that  the  standard  setting  body  can  have 
additional  sources  of  revenue  for  its 
activities,  such  as  earnings  from  sales  of 
publications,  provided  that  each 
additional  source  of  revenue  shall  not 
jeopardize  the  actual  or  perceived 
independence  of  the  standard  setter.  In 
this  regard,  the  Commission  also 
considered  the  interrelation  of  the 
operating  budgets  of  the  FAF,  the  FASB 
and  the  Government  Accounting 
Standards  Board  ("CASB"),  the  FASB's 
sister  organization,  which  sets 
accounting  standards  to  be  used  by  state 
and  local  government  entities.  The 
Commission  has  been  advised  by  the 
FAF  that  neither  the  FAF.  the  FASB  nor 
the  GASB  will  accept  contributions 
from  the  accounting  profession. 

After  its  review,  the  Commission 
determined  that  the  2003  annual 


>  Financial  Reporting  Release  No.  70. 


accounting  support  fee  for  the  FASB  is 
consistent  with  section  109  of  the  Act. 
Accordingly, 

It  is  ordered  that  the  FASB  may  act  in 
accordance  with  this  determination  of 
the  Commission.         , 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-20133  Filed  8-6-03;  8:45  am) 

BILUNG  CODE  W)1(H)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Securities  Act  of  1933  Release  No.  8262/ 
August  1 ,  2003  and  Securities  Exchange 
Act  of  1934,  Release  No.  48276/August  1, 
2003] 

Order  Approving  Public  Company 
Accounting  Oversight  Board  Budget 
and  Annual  Accounting  Support  Fee 
for  Calendar  Year  2003 

The  Sarbanes-Oxley  Act  of  2002  (the 
"Act")  established  the  Public  Company 
Accounting  Oversight  Board  ("PCAOB") 
to  oversee  the  audits  of  public 
companies  and  related  matters,  to 
protect  investors,  and  to  further  the 
pubUc  interest  in  the  preparation  of 
informative,  accurate  and  independent 
audit  reports.  The  PCAOB  is  to 
accomplish  these  goals  through 
registration  of  public  accounting  firms, 
standard  setting,  inspection,  and 
disciplinary  programs.  Section  109  of 
the  Act  provides  that  the  PCAOB  shall 
establish  a  reasonable  aiuiual 
accounting  support  fee,  as  may  be 
necessary  or  appropriate  to  establish 
and  maintain  the  PCAOB.  Section 
109(h)  amends  section  13(b)(2)  of  the 
Securities  Exchange  Act  of  1934  to 
require  issuers  to  pay  the  allocable  share 
of  a  reasonable  aiuiual  accounting 
support  fee  or  fees,  determined  in 
aiccordance  with  section  109  of  the  Act. 
The  aggregate  annual  accounting 
support  fee  may  not  exceed  the 
PCAOB 's  aggregate  "recoverable  budget 
expenses."  section  109(f)  of  the  Act 
provides  that  "recoverable  budget 
expenses"  may  include  operating, 
capital  and  accrued  items.  Section 
109(b)  of  the  Act  directs  the  PCAOB  to 
establish  a  budget  for  each  fiscal  year  in 
accordance  with  the  PCAOB's  internal 
procedures.  Section  109(b)  of  the  Act 
also  provides  that  the  PCAOB's  budget 
is  subject  to  approval  by  the 
Commission. 

The  PCAOB  adopted  a  budget  for 
calendar  year  2003  at  an  open  meeting 
on  April  23,  2003,  and  submitted  that 
budget  to  the  Commission  for  approval 
on  May  14.  2003.  In  accurdcmce  with  its 
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responsibilities  to  oversee  the  PCAOB, 
the  Commission  has  reviewed  the 
budget  proposed  by  the  PCAOB  for 
2003.  During  the  course  of  that  review, 
among  other  things,  we  reviewed  and 
relied  upon  representations  and 
supporting  documentation  from  the 
PCAOB.  The  Commission  also  has 
reviewed  the  aggregate  accounting 
support  fee  for  2003,  which  will  fund 
the  PCAOB's  expenditures.  The 
Commission  did  not  identify  any 
proposed  disbursements  in  the  budget 
that  are  not  properly  recoverable 
through  the  aimual  accounting  support 
fee.  and  the  Commission  believes  that 
the  aggregate  proposed  2003  annual 
accounting  support  fee  does  not  exceed 
the  PCAOB's  aggregate  recoverable 
budget  expenses  for  2003.  After  its 
review,  the  Commission  determined 
that  the  PCAOB's  2003  budget  and 
annual  accounting  support  fee  are 
consistent  with  section  109  of  the  Act. 
Accordingly. 

It  is  ordered,  pursuant  to  section  109 
of  the  Act,  that  the  PCAOB  budget  and 
annual  accounting  support  fee  for 
calendar  year  2003  are  approved. 

By  the  Conmiission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-20132  Filed  8-6-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48278;  File  No.  PCAOB- 
2003-02] 

Public  Company  Accounting  Oversight 
Board;  Order  Approving  Proposed 
Rules  on  Funding  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  of  Amendment  No.  1  to  the 
Proposed  Rules  on  Funding 

August  1,  2003. 

I.  Introduction 

On  April  17,  2003,  the  Public 
Company  Accounting  Oversight  Board 
("Board"  or  "PCAOB")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rules 
PCAOB-2003-02  pursuant  to  sections 
107  and  109  of  the  Sarbanes-Oxley  Act 
of  2002  ("Act").  Notice  of  the  proposed 
rules  was  published  in  the  Federal 
Register  on  June  27,  2003.'  The 
Commission  received  five  comment 
letters.  For  the  reasons  discussed  below, 
the  Conunission  is  granting  approval  of 
the  proposed  rules. 


On  July  30,  2003,  the  PCAOB  adopted 
Amendment  No.  1  to  its  proposed  rules 
and  submitted  that  amendment  to  the 
Commission.  2  We  find  there  is  good 
cause  to  approve  this  amendment  prior 
to  the  thirtieth  day  after  publication  in 
the  Federal  Register  and,  for  the  reasons 
discussed  below,  we  are  approving  the 
amendment. 

n.  Description  . 

In  accordance  with  the  Act,^  the 
PCAOB  has  adopted  proposed  rules  * 
that  would  estabUsh  a  mechanism  to 
fund  the  operations  of  the  PCAOB  with 
an  annual  accounting  support  fee  to  be 
collected  fix)m  issuers.^  Under  sections 
107  and  109  of  the  Act,  such  rules  are 
subject  to  the  approval  of  the 
Commission.  In  addition,  section  109(h) 
of  the  Act  amends  Section  13(b)(2)  of 
the  Securities  Exchange  Act  of  1934 
("Exchange  Act")  to  require  issuers  to 
pay  the  allocable  share  of  a  reasonable 
annual  accoimting  support  fee  or  fees, 
determined  in  accordance  with  Section 
109  of  the  Act. 

The  following  is  a  brief  summary  of 
certain  key  provisions  contained  in  the 
proposed  funding  rules. 

Proposed  PCAOB  Rule  7100  provides, 
among  other  things,  that  the  annual 
accounting  support  fee  shall  equal  the 
approved  budget  of  the  Board,  less  the 
sum  of  all  registration  fees  and  annual 
fees  collected  during  the  preceding  year 
from  registered  public  accounting  firms. 

Proposed  PCAOB  Rule  7101  provides 
for  the  accounting  support  fee  to  be 
allocated  to  four  classes  of  issuers,  two 
of  which  are:  (1)  Publicly-traded 
companies  with  average,  monthly  U.S. 
equity  market  capitalizations  «  during 
the  preceding  year,  based  on  all  classes 
of  common  stock,  of  greater  than  $25 
million,  and  (2)  investment  companies 
with  average,  monthly  U.S.  equity 
market  capitalizations  (or  net  asset 


'  Securities  Exchange  Act  Release  No.  48075 
dune  23.  2003):  68  FR  38406  (June  27.  2003). 


■  *  Amendment  No.  1  was  delivered  to  the 
Commission's  Office  of  the  Secretary  on  July  30, 
2003. 

3  See,  e.g..  Section  109(d)  of  the  Act. 

*  PCAOB  Rules  7100  through  7104. 

*The  lenn  "issuer"  is  defined  in  section  2(a)(7) 
of  the  Act  to  mean  "an  issuer  (as  defined  in  section 
3  of  the  Securities  Exchange  Act  of  1934  (15  U.S.C. 
78(c)),  the  securities  of  which  are  registered  under 
section  12  of  that  Act  (15  U.S.C.  781),  or  that  is 
required  to  file  reports  under  section  15(d)  (15 
U.S.C.  78o(d)),  or  that  files  or  has  filed  a  registration 
statement  that  has  not  yet  become  effective  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a  et  seq.). 
and  that  it  has  not  withdrawn." 

*Rule  1001  (i)(i)  defines  "issuer  market 
capitalization"  to  include  only  the  aggregate  market 
value  of  securities  traded  in  the  United  States, 
whether  those  securities  are  issued  by  entities  based 
in  the  United  States  or  elsewhere.  The  definition 
excludes  the  market  value  of  securities  traded 
outside  the  United  States. 


values)  of  greater  than  $250  million.''  In 
recognition  of  the  structure  of 
investment  companies  and  the  relatively 
less-complex  nature  of  investment 
company  audits  (as  compared  to 
operating  company  audits),  investment 
companies  would  be  assessed  at  a  lower 
rate  than  operating  companies.  Other 
classes  of  issuers  would  be  allocated 
shares  of  zero.^ 

Proposed  PCAOB  Rule  7102  governs 
the  assessment  of  the  Board's 
accounting  support  fee.  Shares  of  the 
accounting  support  fee  would  be 
rounded  to  the  nearest  $100. 

Proposed  PCAOB  Rule  7103  governs 
the  collection  of  the  accounting  support 
fee.  The  fee  would  be  due  30  days  after 
notice  is  sent.  Interest  would  accrue  at 
6  percent  per  annum  commencing  on 
the  31st  day  after  the  notice  is  sent.  The 
proposed  rule  also  provides  that  no 
registered  public  accounting  firm  may 
sign  an  unqualified  opinion  ^  with 
respect  to  an  issuer's  financial 
statements,  or  issue  a  consent  to  include 
an  audit  opinion  issued  previously, 
unless  the  auditor  has  ascertained  that 
the  issuer  has  no  past  due  fees  payable 
to  the  Board.  10  In  addition,  the 
Commission  notes  that  failure  to  pay  the 
accounting  support  fee  would  be  a 
violation  of  section  13(b)(2)(C)  of  the 
Exchange  Act. 

Proposed  PCAOB  Rule  7104  provides 
that  if  the  accounting  standard  setting 
body  recognized  by  the  Commission 
under  Section  108(b)(1)(B)  of  the  Act " 


^  This  class  would  include  both  registered 
investment  companies  and  issuers  that  have  elected 
to  be  regulated  as  business  development  companies 
pursuant  to  Section  54  of  the  Investment  Company 
Act  of  1940  ("Investment  Company  Act").  In  the 
case  of  an  investment  company  with  multiple  series 
of  funds,  the  average,  monthly  U.S.  equity  market 
capitalization,  or  net  asset  value,  of  each  series 
would  be  measured  against  the  $250  million 
threshold  separately. 

"  For  example,  an  issuer  would  t>e  allocated  a 
share  of  zero  if:  its  average,  monthly  U.S  equity 
market  capitalization  during  the  preceding  year  is 
less  than  S25  million  (or,  in  the  case  of  investment 
companies,  of  less  than  S250  million),  its  only 
outstanding  public  securities  are  debt  securities,  or 
its  share  price  (or  net  asset  value)  on  a  monthly,  or 
more  frequent,  basis  is  not  publicly  available.  Other 
issuers  that  would  be  allocated  shares  of  zero 
include:  (1)  Those  that  are  not  required  to  file 
audited  financial  statements  with  the  Commission, 
(2)  employee  stock  purchase,  savings  and  similar 
plans,  and  (3)  bankrupt  issuers  that  file  modified 
reports. 

^"An  unqualified  opinion  states  that  the  financial 
statements  present  fairly,  in  all  material  respects, 
the  financial  position,  results  of  operations,  and 
cash  flows  of  the  entity  in  conformity  vvith 
generally  accepted  accounting  principles."  AICPA, 
Statements  on  Auditing  Standards  ("SAS")  No.  58, 
Codification  of  Statements  on  Auditing  Standards 
("AU ")  508.10. 

'"See  Accelerated  Approval  of  Amendment  No. 
1 .  infra. 

' '  The  Commission  has  designated  the  Financial 
Accounting  Standards  Board  ("FASB")  as  an 

Continued 
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Stan  lard  setting  body  under  section  108. 
R  iporting  Release  No.  70  (April  25. 
(May  1,  2003)).  The  Financial 
Foi^dation  ("FAF"),  which  is  the 
that  provides  administrative  and 
ions  for  the  FASB  in  accordance 
l)(A)(ii)  of  the  Securities  Act  of 
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collection  agent  and  to  utilize  the  formula  in 
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Financial  Services,  Inc..  expressed 


public  and  then  use  the  proceeds  to 
purchase  shares  of  a  master  fund,  which 
are  offered  in  private  placements.  We 
encourage  the  PCAOB  to  consider 
whether  additional  guidance  is 
appropriate. 

The  Federation  of  German  Industries 
noted,  among  other  things,  that  many 
foreign  private  issuers  are  not  required 
to  disclose  the  number  of  shares 
outstanding  in  the  United  States  in  their 
periodic  reports  filed  with  the 
Commission  but  that  such  information 
should  be  available  from  applicable 
stock  exchanges  in  the  United  States. '^ 

The  comment  letters  from  the 
accounting  firms  noted  concerns  and 
requested  guidance  regarding,  among 
other  things,  PCAOB  proposed  rule 
7103(b),  which  provides  that  auditors 
may  not  sign  an  unqualified  audit 
opinion  with  respect  to  an  issuer's 
financial  statements,  or  issue  a  consent 
to  the  use  of  a  previously  issued  audit 
opinion,  unless  the  registered  public 
accounting  firm  has  ascertained  that  the 
issuer  either  has  no  outstanding  past- 
due  share  of  the  accoimting  support  fee 
or  has  a  pending  petition  for  correction 
of  the  fee. 

One  accounting  firm  also  indicated 
that  proposed  rule  7103(b)  was 
unnecessary  given  other  incentives  on 
issuers  to  pay  the  fee,  was  coimter  to  the 
policy  of  encouraging  the  issuance  of 
timely  audit  reports,  was  inappropriate 
in  that  the  PCAOB  was  in  a  better 
position  than  the  auditor  to  ascertain  if 
payment  had  been  made,  and  placed  an 
inappropriate  burden  on  auditors. ^^  We 
observe,  however,  that  a  Note  to 
proposed  rule  7103  states  that  auditors 
may  ascertain  that  no  past-due  fee  is 
outstanding  by  obtaining  a 
representation  from  the  issuer  or  a 
confirmation  from  the  PCAOB.  Auditors 
routinely  obtain  representations  from 
management  and  seek  confirmations 
from  outside  sources  as  part  of  their 
audit  processes.  Further,  because  the 
limitation  in  proposed  rule  7103 
pertains  only  to  the  issuance  of 
unqualified  audit  opinions  and 
consents,  the  rule  would  not  prevent  an 
auditor  from  signing  a  qualified  or 
adverse  audit  opinion  regardless  of 
whether  the  issuer  has  paid  its  portion 
of  the  support  fee.  ^'^  As  discussed 


"The  number  of  shares  traded  in  the  United 
States  is  a  necessary  component  of  the  fee 
calculation  under  the  PCAOB's  proposed  rules.  See 
PCAOB  rules  1001(i)(i)  and  7101. 

'»  Letter  from  Deloitte  &  Touche  LLP. 

"Under  the  PCAOB's  proposed  rules,  an  issuer 
may  not  delay  publication  of  a  qualified  or  adverse 
audit  report  simply  by  not  paying  its  portion  of  the 
support  fee. 


below,  the  PCAOB  has  adopted  an 
amendment  to  this  provision. 

IV.  Accelerated  Approval  of 
Amendment  No.  1;  Solicitation  of 
Comments 

Amendment  No.  1  to  the  proposed 
rule  change  would  provide  that  the 
auditor  of  an  issuer's  financial 
statements  may  sign  an  unqualified 
audit  opinion  with  respect  to  the 
issuer's  financial  statements,  or  issue  a 
consent  to  the  use  of  previously  issued 
auditor  opinions,  even  if  the  issuer  has 
outstanding  a  past-due  share  of  the 
accounting  support  fee  and  has  not  filed 
a  petition  for  correction  of  that  fee,  if  the 
issuer  needs  the  auditor  opinion  or 
consent  in  order  to  submit  a  report  to, 
or  make  a  filing  with,  the  Commission. 
Under  the  amendment,  the  issuer  would 
submit  to  the  PCAOB  a  notice  of  the 
signing  of  the  audit  opinion  or  issuance 
of  the  consent  not  later  than  one 
business  day  after  the  related  filing  is 
made  with  Xhe  Commission.  This 
exception  would  not  continue  longer 
than  15  business  days  after  the  earlier  of 
the  submission  of  the  notice  to  the 
PCAOB  or  the  filing  of  the  report  or 
registration  statement  with  the 
Commission,  and  may  not  be  invoked 
for  more  than  one  such  15-business  day 
period  with  respect  to  any  share  of  the 
accounting  support  fee  that  the  issuer  is 
assessed  under  rule  7102. 

We  find  good  cause  to  approve 
Amendment  No.  1  to  the  proposed  rule 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing 
Amendment  No.  1  in  the  Federal 
Register.  The  original  proposed  rules,  as 
noted  above,  were  published  in  the 
Federal  Register.  We  believe  that 
Amendment  No.  1  refines  the  rules  and 
facilitates  capital  formation  by  assuring 
that  an  issuer,  due  to  the  inability  to 
obtain  an  unqualified  audit  report  or 
auditor  consent,  would  not  be  denied 
access  to  the  capital  markets  due  to  an 
inadvertent  issue  with  respect  to 
payment  of  the  support  fee.  Amendment 
No.  1  also  clarifies  the  obligations  of 
auditors  when  an  issuer  or  the  auditor, 
upon  the  eve  of  a  report  or  registration 
statement  being  filed  with  the 
Commission,  becomes  aware  that  the 
issuer  has  not  paid  or  sought  correction 
of  a  support  fee.  Amendment  No.  1  does 
not  contain  major  modifications  from 
the  scope  and  purpose  of  the  rules  as 
originally  proposed,  and  was  developed 
from  the  original  proposal.  We  believe, 
moreover,  that  approving  Amendment 
No.  1  will  provide  greater  clarity  and 
facilitate  capital  formation,  thus 
furthering  the  public  interest  and  the 
investor  protection  goals  of  the  Act  and 
of  the  securities  laws.  Finally,  we  also 
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find  that  it  is  in  the  public  interest  to 
approve  the  rules  as  soon  as  possible  to 
expedite  the  implementation  of  the 
proposed  rules. 

Accordingly,  we  believe  good  cause 
exists,  consistent  with  sections  107  and 
109  of  the  Act,  and  Section  19(b)  of  the 
Exchange  Act,  to  approve  Amendment 
No.  1  to  the  proposed  rules  on  an 
accelerated  basis. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  the  amendments 
are  consistent  with  the  Act  and  the 
securities  laws  or  are  necessary  or 
appropriate  in  the  public  interest  or  for 
the  protection  of  investors.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
amendments  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
amendments  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 

All  submissions  should  refer  to  File 
No.  PCAOB-2003-02  and  should  be 
submitted  by  September  8,  2003. 

V.  Conclusion 

Title  I  of  the  Act  assigns  to  the 
PCAOB  the  task  of  designing  and 
implementing  registration,  standard- 
setting,  inspection,  and  disciplinary 
systems  that  promote  the  preparation  of 
accurate,  informative  and  independent 
audit  reports.  To  fulfill  these  functions, 
the  PCAOB  must  have  a  reliable  source 
of  funds  and  rules  that  provide  for  the 
allocation,  assessment,  and  collection  of 
fees  in  an  equitable  manner  in 
accordance  with  ^bction  109(d)  of  the 
Act. 

Congress,  in  enacting  section  109, 
required  that  the  recoverable  budget 
expenses  of  the  PCAOB  and  the 


accounting  standard  setting  body  be 
payable  through  accounting  support  fees 
assessed  on  issuers.  Congress  also  set 
forth  the  basic  formula  for  calculating 
the  support  fees  based  on  issuers' 
relative  market  capitahzations. 

The  PCAOB  is  cnarged  imder  section 
109  to  adopt  rules,  subject  to  the 
Commission's  approval,  that  establish  a 
reasonable  annual  accoiuiting  support 
fee  (or  a  formula  for  the  computation 
thereof)  as  may  be  necessary  or 
appropriate  to  establish  and  maintain 
the  Board,  and  provide  for  the  equitable 
allocation  and  assessment  of  the  support 
fees  among,  and  collection  of  the 
support  fees  from,  issuers.  Section  109 
directs  the  PCAOB  to  allow  for 
differentiation  of  the  fees  among  classes 
of  issuers,  as  appropriate. 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rules,  as  amended,  are  consistent  with 
the  requirements  of  the  Act  and  the 
securities  laws  and  are  necessary  and 
appropriate  in  the  public  interest  and 
for  the  protection  of  investors. 

It  is  therefore  ordered,  pursuant  to 
sections  107  and  109  of  the  Act,  and 
section  19(b)(2)  of  the  Exchange  Act, 
that  the  proposed  rules  (File  No. 
PCAOB-2003-02),  as  amended,  be  and 
hereby  are  approved. 

By  the  Ckimmission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-20134  Filed  8-6-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48271;  RIe  No.  SR-BSE- 
2003-13] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Boston  Stock  Exchange,  Inc. 
Relating  to  the  Initial  Allocation  Plan 
for  the  Proposed  Boston  Options 
Exchange  Facility 

August  1,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 


("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  30, 
2003,  the  Boston  Stock  Exchange,  Inc. 
("BSE"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ID  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  add  new  Chapter 
XXXVn  for  the  purpose  of  setting  forth 
an  Initial  Allocation  Plan  for  the 
proposed  Boston  Options  Exchange 
facility  ("BOX").^  Proposed  new 
language  is  italicized. 
***** 

Chapter  XXXVII 

Boston  Options  Exchange,  Inc. 

Initial  Class  Allocation — Parameters  and 
Criteria 

Sec.  1.  In  order  to  manage  the  initial 
allocation  of  classes  for  the  proposed 
Boston  Options  Exchange  ("BOX"),  the 
BSE  intends  to  launch  trading  on  the 
proposed  BOX  market  for  the  top  250 
classes  (as  determined  by  OCC  volume 
statistics).  1886  assignments  will  be 
allocated  first,  to  be  phased  in  for 
trading  during  the  first  three  months 
following  the  launch  date.  The 
remaining  assignments  within  the  initial 
250  classes  will  be  allocated  on  a  class 
by  class  basis  during  the  following  three 
months. 

(a)  Parameters.  The  following 
categories  and  criteria  are  the  basis  for 
the  initial  allocation  process. 


Category 


A 

B 
C 


Ranking  of 
classes 


1 

2-6 

7-11 


Number  of 

niarket  makers 

per  class 


12 
12 
12 


OCC  average  daHy  volume 
(No.  o(  contracts) 


>1 00,000. 
50.000  to  99,999. 
25,000  to  49.999. 


'  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-4. 


3  See  Securities  Exchange  Act  Release  No.  47186 
(January  14,  2003).  68  FR  3062  (January  22,  2003) 
(SR-BSE-2002-15). 
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D 

E 

F 


In 


The  namei 
classes  to  be 
on  OCC  voliAne 

(b)  Criteria 
experience 
quality,  somt ' 
class  will  be 
firms.  The 
as 

market  ma 
experienced: 

(1)  The 
maker  or 
fiilly  automdted 
of  50  classes  fi 

(2)  The  a 
capital  comipi 
activities  to 
automated 
determined 

(c) 
under  the 
XXXVII,  i 
as  an 

appeal  such 
procedures 
Disciplining 
Membership 

Allocation  p:  ocess 


and  ranking  of  the  250 
listed  at  launch  are  based 


( 


s?t, 


Sec.  2 
approval  as 
a  Market 
BSE  will 
procedures 

The  mode, 
of  assignmei  t. 
two  rounds 
that  all  firmi 
assignments 
quality  by  gi 
experienced  fi 
be  controllec 
random 
"program") 

(a)  Round 
experienced^! 
50%  of  alia 
for  allocatioi  i 
categories  A 
of  assignmei^ts 
category  F. 
assignments 
experienced p 
the  number 
the  first 
number  Oj 
firms  who  qi 
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Category 


Ranking  of 
classes 


12-53 

54-106 

107-250 


Number  of 

market  makers 

per  class 


12 
10 

5 


OCC  average  daily  volume 
(No.  of  contracts) 


10,000  to  24,999. 
5.000  to  9,999. 
Less  than  5,000. 


to  determine  firm 
order  to  ensure  market 
appointments  in  each 
jllocatecl  to  "experienced" 
fo  Howing  criteria  will  be  used 
considera  ion  to  determine  which 
ki  ig  firms  qualify  as 
'd: 

ap  jlicant  has  been  a  market 
spe  cialist  on  an  organized 

market  on  a  minimum 
'or  at  least  6  months; 
icant  has  sufficient 
itted  to  its  options 
ffectively  support  an 
niarket  in  BOX,  as 
the  Exchange. 
Any  applicant  denied  any  privilege 
pr  ivisions  of  this  Chapter 
ncl  iding  denial  of  acceptance 
expel  "enced"  market  maker,  may 
decision  according  to  the 
forth  in  Chapter  XXX, 
jf  Members,  Denial  of 


SuAject  to  an  applicant's 

I  \n  Options  Participant  and 
Ma  cer  on  the  BOX  Market,  the 
allapate  classes  based  on  the 
forth  in  this  Section  2. 
is  based  on  the  allocation 
s  sequentially  by  way  of 
rhis  process  will  ensure 
will  get  a  fair  share  of 
while  ensuring  market 
1  ing  some  priority  to 
Irms.  The  allocation  will 
by  the  Exchange  using  a 
program  (the 


lottt  ry 


1 — allocate  assignments  to 
^irms.  In  the  first  round, 
i  signments  will  be  available 
to  experienced  firms  from 
B.  C,  D  and  E,  and  40% 
will  be  available  from 
Accordingly,  a  total  of  871 
will  be  allocated  to 
rms.  If  for  a  given  class, 
if  assignments  available  for 
alloi  ation  is  smaller  than  the 
tfai  signments  requested  by  the 
alify  as  experienced,  a 


lottery  program  will  be  used  whereby 
the  names  of  all  experienced  firms 
requesting  the  class  will  be  put  in  a 
pool,  and  the  names  will  be  drawn  one 
by  one  until  the  assignments  available 
on  the  class  for  this  round  are 
exhausted. 

(b)  Round  2 — allocate  remaining 
assignments.  All  applicants  will 
participate  in  this  round  during  which 
a  total  of  1,015  assignments  will  be 
allocated.  On  classes  where  the  demand 
is  smaller  than  or  equal  tc  the  number 
of  assignments  available  for  the  first 
allocation,  all  firms  requesting  an 
assignment  will  be  allocated.  On  classes 
where  the  demand  is  greater  than  the 
number  of  assignments  available  for  the 
first  allocation,  the  lottery  program  will 
be  used  whereby  the  names  of  all  firms 
requesting  the  class  (including 
experienced  firms  which  did  not  receive 
the  allocation  as  a  result  of  Round  1) 
will  be  put  in  a  pool,  and  the  names  will 
be  drawn  one  by  one  until  the 
assignments  available  on  the  class  for 
this  round  are  exhausted 
•  (c)  Priority  for  subsequent 
assignments.  In  order  to  establish 
priority  between  applicants  not  having 
received  appointments  for  the  first 
allocation  period,  the  process  will 
continue  until  all  the  candidates  have 
been  drawn,  and  a  waiting  list  has  been 
established.  This  order  of  priority  on  the 
waiting  list  will  be  used  in  order  to 
allocate  new  assignments  as  they 
become  available  within  6  months 
following  the  launch  date,  or  if  a 
selected  market  maker  decides  to 
withdraw. 

Initial  Class  Allocation  Process  Deposit 

Sec.  3.  In  order  to  ensure  that 
applicants  are  not  overbidding  to 
maximize  the  number  of  posts  they  will 
be  allocated  in  the  initial  allocation  and 
to  ensure  their  commitment  to  make 
market  on  their  requested  assignments, 
a  deposit  will  be  required  from  each 
market-making  firm  immediately  prior 
to  the  allocation  lottery.  The  funds 
received  from  each  market  making  firm 
will  be  deposited  into  a  separate 
account  maintained  by  the  Exchange 
specifically  for  this  purpose. 
Commencing  on  the  launch  date  of  the 
proposed  BOX,  deposits  for  those 


assignments  that  become  live  (i.e. 
available  for  a  market  maker  to  trade  on 
BOX)  will  be  released  to  BOX  and  be:  (a) 
nonrefundable,  (b)  considered  as  pre- 
paid fees,- and  (c)  credited  against 
applicant's  BOX  account  to  offset 
trading,  technology  and  other  related 
fees  and  charges.  Before  any  class 
becomes  live  for  a  particular  market 
maker,  if  the  applicant  notifies  the 
Exchange  that  the  applicant  wishes  to 
drop  any  allocated  classes,  the  BSE  will 
refund  50%  of  the  related  deposit.  If  an 
applicant  does  not  receive  an  allocation 
in  any  requested  class  as  a  result  of  the 
initial  allocation  process,  the  deposit  for 
those  classes  not  allocated  will  be 
refunded  to  the  applicant  within  fifteen 
(15)  days  of  the  date  of  the  allocation 
process. 

The  deposit  required  for  each  class 
will  be  determined  based  on  the  ranking 
of  the  class,  as  categorized  in  Section  1 
of  this  Chapter  XXXVII,  as  follows: 

Category  A— $45,000  per  class 

Category  B— $9,000  per  class 

Category  C— $6,000  per  class         » 

Category  D — $2,250  per  class 

Category  E — $750  per  class 

Category  F—$300  per  class. 

Expiration 

Sec.  4.  The  Allocation  Process  set 
forth  in  Sections  1-3  of  this  Chapter 
XXXVII,  will  expire  no  later  than  six 
months  beyond  the  initial  launch  date 
of  the  proposed  BOX  market. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  add  new 
Chapter  XXXVII  to  its  Rules  of  the 
Board  of  Governors  of  the  Boston  Stock 
Exchange,  Inc.  The  purpose  of  the  new 
chapter  will  be  to  set  forth  the 
Allocation  Process  for  BOX  Market 
Maker ''  appointments  and 
accompanying  deposit  requirements 
related  to  the  launch  of  the  proposed 
Boston  Options  Exchange  ("BOX"),  an 
options  trading  facility  of  the  Exchange 
currently  being  proposed. 


The  proposed  BOX  market  model 
provides  for  an  "open"  policy  where  the 
goal  is  to  have  no  restrictions  on  the 
number  of  market  makers  assigned  per 
class.  To  properly  manage  the  launch  of 
the  initial  250  classes,  BOX  will  request 
that  prospective  market  maker  firms 
declare  their  interest  for  market  making 
assignments.  BOX  will  fully  allocate  all 
the  assignments  requested  by  the  market 
maker  firms  within  6  months  of  the  start 
date  of  the  proposed  BOX  market 
("initial  allocation"). 

Nevertheless,  as  with  any  exchange 
venture  the  size  and  complexity  of  die 
proposed  BOX,  prudence  requires  that 
the  rollout  of  trading  occur  in  a  planned 
and  controlled  manner  that  will  ensiue 


the  maintenance  of  a  fair  and  orderly  ' 
market.  In  this  regard,  BOX  intends  to 
phase  in  trading,  during  the  first  three 
months  following  the  laimch  date,  the 
250  classes  with  1 ,886  assignments 
allocated  first.  Then,  any  remaining 
assignments  will  be  assigned  on  a  class- 
by-class  basis  during  the  following  three 
months. 

Accordingly,  a  market  maker  class 
allocation  plan  is  necessary  to  manage 
the  rollout,  and  to  select  on  a  fair  and 
transparent  basis  the  assignments  that 
will  be  initially  allocated.  The  process 
will  be  managed  by  the  BSE. 

The  following  categories  and  criteria 
are  proposed  for  the  initial  allocation 
process: 


Category 

Ranking  of 
classes 

tJumber  of 

market  makers 

per  dass 

OCC  average  daily  volume  (#  of  contracts) 

A  

B  

C  

D 

E  

F  

1 

2-6 

7-11 

12-53 

54-106 

107-250 

12 
12 
12 
12 
10 
5 

>1 00.000. 

50.000  to  99,999.                                                                         i 

25.000  to  49,999. 

10.000  to  24,999. 

5.000  to  9,999. 

Less  tt^n  5.000. 

The  names  and  ranking  of  the  250 
classes  to  be  listed  at  launch  are  based 
on  OCC  voliune. 

Furthermore,  in  order  to  ensure 
market  quality,  the  model  proposes  to 
allocate  in  priority  some  appointments 
in  each  class  to  experienced  firms.  The 
following  criteria  will  be  used  as 
consideration  to  determine  which 
market  making  firms  qualify  as 
experienced: 

1.  Have  been  a  market  maker  or 
specialist  on  an  organized  fully 
automated  market  on  a  minimum  of  50 
classes  for  at  least  6  months;  and, 

2.  Have  sufficient  capital  committed 
to  its  options  activities  to  effectively 
support  an  automated  market  in  BOX,  as 
determined  by  the  BSE. 

Subject  to  an  applicant's  approval  as 
an  Options  Participant  ^  and  a  Market 
Maker  on  the  BOX  Market,  the  BSE  will 
allocate  classes  based  on  the  procedures 
set  forth  in  the  proposed  allocation  plan 
model.  The  model  is  based  on  the 
allocation  of  assignments  sequentially 
by  way  of  two  rounds.  This  process  will 
ensure  that  all  firms  will  get  a  fair  share 
of  assignments  while  ensuring  market 
quality  by  giving  some  priority  to 
experienced  firms.  The  allocation  will 
be  run  by  the  BSE  using  a  random 
lottery  program  (the  "program") 


developed  by  BOX,  and  externally 
audited  to  verify  its  integrity,  neutrality 
and  fairness. 

Round  1 — allocate  assignments  to 
experienced  firms.  The  first  round 
provides  for  the  allocation  to 
experienced  firms  of  50%  of  all 
assignments  available  for  the  first 
allocation  in  categories  A,  B,  C,  D  and 
E,  and  40%  of  assignments  available  for 
the  first  allocation  in  category  F. 
Accordingly,  a  total  of  871  assignments 
will  be  allocated.  If  for  a  given  class,  the 
niunber  of  assignments  available  for  the 
first  allocation  is  smaller  than  the 
number  of  assignments  requested  by  the 
firms  who  qualify  as  experienced,  the 
lottery  program  will  be  used.  The 
program  will  work  based  upon  the 
following  principles:  the  names  of  all 
experienced  firms  requesting  the  class 
will  be  put  in  a  pool;  and  the  names  will 
be  drawn  one  by  one  until  the 
experienced  assignments  available  on 
the  class  for  this  round  are  exhausted. 

Round  2 — allocate  remaining 
assignments.  All  applicants  will    ' 
participate  in  this  round  during  which 
a  total  of  1,015  assignments  will  be 
allocated.  On  classes  where  the  demand 
is  smaller  than  or  equal  to  the  number 
of  assignments  available  for  the  first 
allocation,  all  firms  requesting  an 


assignment  will  be  allocated.  On  classes 
where  the  demand  is  greater  than  the 
number  of  assignments  available  for  tl^e 
first  allocation,  the  lottery  program  will 
be  used.  The  program  will  work  based 
upon  the  following  principles:  the 
names  of  all  the  firms  requesting  the 
class,  including  experienced  candidates 
not  selected  in  Round  1 ,  will  be  put  in 
a  pool;  and  the  names  will  be  drawn  one 
by  one  until  the  assignments  available 
for  the  first  allocation  on  the  class  are 
exhausted. 

To  establish  priority  between 
applicants  not  having  received 
appointments  in  this  first  allocation,  the 
process  will  continue  imtil  all  the 
applicants  have  been  drawn  and  a 
waiting  list  is  established.  This  order  of 
priority  on  the  waiting  list  will  be  used 
in  order  to  allocate  new  assignments  as 
they  become  available  within  6  months 
following  the  launch  date,  or  if  a 
selected  market  maker  decides  to 
withdraw. 

To  ensure  that  firms  are  not 
overbidding  to  maximize  the  number  of 
posts  they  will  be  allocated  in  the  first 
allocation  and  to  ensure  their 
commitment  to  make  markets  on  their 
requested  assignments,  a  deposit  will  be 
required  from  each  market-making  firm 
inmiediately  prior  to  the  allocation 


*  See  proposed  BOXHules.  Chapter  I.  General 
Provisions,  Sec.  l(a)(31)  (definition  of  "Market 
Maker"). 


^  See  proposed  BOX  Rules,  Chapter  I,  General 
Provisions.  Sec.  l(a)(39)  (definition  of  "Options 
Participant"). 
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lottery.  The  hiids  received  from  each 
market  making  firm  will  be  deposited 
into  a  separate  {account  maintained  by 
the  BSE  specifically  for  this  purpose. 
Commencing  ofi  the  launch  date  of  the 
proposed  BOX]  deposits  for  those 
assignments  thfit  become  "live"  (i.e. 
available  for  a  particular  market  maker 
to  trade  on  BOX)  will  be  released  to 
BOX  and  be:  (al  nonrefundable,  (b) 
considered  as  pre-paid  fees,  and  (c) 
credited  againal  applicant's  BOX 
accoimt  to  offstt  trading,  technology 
and  other  relate  td  fees  and  charges. 
Before  any  clas  5  becomes  hve  for  a 
particular  marli  et  maker,  if  the  applicant 
notifies  BOX  tqat  he  wishes  to  drop 
certain  cdlocateid  classes,  BOX  will 
refund  50%  of  the  related  deposit.  If  an 
applicant  does  pot  receive  an  allocation 
in  any  requested  class  as  a  result  of  the 
initial  allocatioo  process,  the  deposit  for 
those  classes  n(  >t  allocated  will  be 
refunded  to  the  apphcant  within  fifteen 
(15)  days  of  thei  date  of  the  allocation 
process.  The  daposit  amoiuits  will  vary 
for  each  class  ii  i  the  following  manner: 
Category  A  $45,000  per  class.  Category 
B  $9,000  per  diss,  Category  C  $6,000 
per  class.  Category  D  $2,250  per  class, 
Category  E  $751 1  per  class.  Category  F 
$300  per  class.  For  example,  if  a  firm 
applies  to  be  market  maker  on  all  of  the 
250  classes  to  he  listed  at  launch,  the 
required  depos  t  will  be  $297,450. 

Due  to  the  fa(  :t  that  this  proposed 
allocation  plan  is  deemed  to  be  a 
temporary  proc  bss  specifically  designed 
to  control  the  1<  unch  of  the  proposed 
BOX  market,  tb  e  Exchange  is  seeking 
approval  of  thi<  proposal  for  a  limited 
time,  and  will  i  lot,  in  any  case,  utilize 
this  process,  as  currently  set  forth,  any 
later  than  six  n\  onths  beyond  the  initial 
launch  date  of  I  he  BOX  market. 

2.  Statutory  Basis 

The  Exchang  s  believes  that  the 
proposed  rule  qhange  is  consistent  with 
the  requirements  under  Section  6(b)  of 
the  Act,®  in  general,  and  furthers  the 
objective  of  Sec  tion  6(b)(5)  of  the  Act,^ 
in  particular,  ii  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practides,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  ani  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transaction  in 
seciirities,  to  remove  impediments  to 
and  perfect  the  mechanism  for  a  free 
and  open  market  and  a  national  market 
system,  and,  injgeneral,  to  protect 
investors  and  tJ  le  public  interest. 


•  15  U.S.C  78fl;b) 
'  15  U.S.C  78fib>  5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  did  not  solicit  or 
receive  written  comments  on  the 
proposed  rule  change. 

m.  Dat6  of  Efifecliveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No.  SR- 
BSE-2003-13  and  should  be  submitted 
by  August  28,  2003. 


For- the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated'' 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  03-20129  Filed  8-6-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--48267;  File  No.  SR-CBOE- 
2003-18] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Chicago  Board  Options  Exchange, 
Incorporated  To  Amend  CBOE  Rule 
6.24  Relating  to  Systematizing  Orders 

July  31,2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  May  5, 
2003,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  CBOE.  On  July  29, 
2003,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  eimended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  submitted  this 
proposed  rule  change  in  order  to 
comply  with  the  requirement  to 
implement  a  consolidated  options  audit 
trail  system  ("COATS").  The  Exchange 
is  submitting  the  proposed  rule  change 
to  CBOE  Rule  6.24  in  connection  with 
subparagraph  IV.B.e(v)  of  the 
Commission's  September  11,  2000 
Order  ("Order")."* 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  New  text  is  in  italics; 
deletions  are  in  brackets. 


» 17  CFR  20O.3O-3(aMl2). 

'  15  U.S.C.  78s(b)(l). 

2  17CT'R240.19b-4. 

'  Amendment-No.  1  replaces  and  supercedes  the 
original  filing  in  its  entirety. 

*  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  Section  19(h)(1)  of  the 
Securities  Exchange  Ad  of  1934,  Making  Findings 
.  and  Imposing  Remedial  Sanctions.  Sectirities 
Exchange  Act  Release  No.  43268  (September  11, 
2000). 
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Chapter  VI 


Section  B:  Member  Activities  on  the 
Floor 

*        *        *     °  *        * 

[Orders  Required  To  Be  in  Written 

Form]  Required  Order  Information 
Rule  6.24 

(a)  [Transmitted  to  the  Floor.  Each 
order  transmitted  to  the  floor  must  be 
recorded  legibly  in  a  written  form  that 
has  been  approved  by  the  Exchange,  and 
the  member  receiving  such  order  must 
record  the  time  of  its  receipt  on  the 
floor.  Each  such  order  must  be  in  legible 
written  form  when  taken  to  the  post  for 
attempted  execution.]  Orders  Must  Be 
Systematized.  Commencing  not  later 
than  August  29,  2003,  each  order, 
cancellation  of,  or  change  to  an  order 
transmitted  to  the  Exchange  must  be 
systematized,  in  a  format  approved  by 
tiie  Exchange,  either  before  it  is  sent  to 
the  Exchange  or  upon  receipt  on  the 
floor  of  the  Exchange. 

An  order  is  systematized  if: 

1.  it  is  sent  electronically  to  the 
Exchange;  or 

2.  it  is  input  electronically  into  the 
Exchange's  systems  immediately  upon 
receipt  on  the  Exchange,  e.g.,  telephone 
orders. 

(b)  [C^cellations  and  Changes.  Each 
cancellation  of,  or  change  to,  an  order 
that  has  been  transmitted  to  the  floor 
must  be  recorded  legibly  in  a  written 
form  that  has  been  approved  by  the 
Exchange,  and  the  member  receiving 
such  cancellation  or  change  must  record 
the  time  of  its  receipt  on  the  floor.) 
Exempt  classes.  The  Exchange  may 
exempt  non-multiply  listed  index  and 
other  option  classes  traded  exclusively 
on  the  Exchange  other  than  equity 
option  classes  (exempt  classes)  from  the 
requirements  in  paragraph  (a)  of  this 
Rule.  With  respect  to  orders  for  exempt 
classes: 

(i)  Transmitted  to  the  Floor.  Each 
order  for  an  exempt  class  transmitted  to 
the  floor  must  be  recorded  legibly  in  a 
written  form  that  has  been  approved  by 
the  Exchange,  and  the  member  receiving 
such  order  must  record  the  time  of  its 
receipt  on  the  floor.  Each  such  order 
must  be  in  legible  written  form  when 
taken  to  the  post  for  attempted 
execution. 

(ii)  Cancellations  and  Changes.  Each 
cancellation  of,  or  change  to,  an  order 
for  an  exempt  class  that  has  been 
transmitted  to  the  floor  must  be 
recorded  legibly  in  a  written  form  that 
has  been  approved  by  the  Exchange, 
and  the  member  receiving  such 
cancellation  or  change  must  record  the 
time  of  its  receipt  on  the  floor. 


([cjiiij  Executions.  A  member 
transmitting  from  the  floor  a  report  of 
the  execution  of  an  order  for  an  exempt 
class  must  record  the  time  at  which  a 
report  of  such  execution  is  received  by 
such  member. 

([d]ivj  On-floor  Market-Maker  Orders. 
Each  order  for  an  exempt  class 
transmitted  by  a  Market-Maker  while  on 
the  floor,  including  any  cancellation  of 
or  change  to  such  order,  must  be 
recorded  legibly  in  a  written  form  that 
has  been  approved  by  the  Exchange,  and 
must  be  time  stamped  immediately 
prior  to  its  transmission. 

*  *  *  Interpretations  and  Policies 

.01     Any  member  desiring  to  use  an 
order  form  other  than  those  provided  by 
the  Exchange  must  submit  such  form  to 
the  appropriate  Floor  Procedure 
Committee  and  obtain  its  approval  prior 
to  using  such  form  on  the  Floor. 

.02    (a)  [Without  limiting  the 
applicability  of  the  foregoing,  the]  The 
use  of  hand  signeil  communications  on 
the  floor  of  the  Exchange  may  be  used 
to  initiate  an  order,  to  increase  or 
decrease  the  size  of  an  order,  to  change 
an  order's  limit,  to  cancel  an  order,  or 
to  activate  a  market  order.  [Unless  an 
options  class  is  exempted  by  the 
Exchange,  i]Any  initiation, 
cancellation,  or  change  of  an  order 
relayed  to  a  floor  broker  through  the  use 
of  hand  signals  also  must  be  relayed  to 
the  floor  broker  in  [written]  electronic 
form[,  time-stamped,]  immediately 
thereafter,  unless  the  Exchange  exempts 
an  option  class  from  this  requirement. 
All  other  rules  applicable  to  order 
preparation  and  retention,  and  reporting 
duties  are  applicable  to  orders  in 
exempted  options  classes  under  this 
Interpretation,  except  that  the  record- 
keeping obligation  lies  with  the  member 
signaling  the  order  where  a  hand  signal 
is  used.  All  cancellations  and  changes  of 
orders  held  by  the  Board  Broker  or 
Order  Book  Official  must  be  provided  in 
[written]  electronic  form. 

(b)  [Until  further  notice  the  following 
are  exempt  options  classes  imder  this 
Interpretation:  OEX,  SPX,  NSX,  and 
DPC.]  The  Exchange  may  exempt  non- 
multiply  listed  index  and  other  option 
classes  traded  exclusively  on  the 
Exchange  other  than  equity  option 
classes  under  this  Interpretation.  The 
Exchange  will  publish  via  regulatory 
circular  those  options  classes  that  it  has 
exempted  under  this  Interpretation. 

.03    The  appropriate  Floor  Procedure 
Committee  will  from  time  to  time 
prescribe  the  form  of  Telephone  and 
Terminal  Order  Formats  in  a  Manual 
and  the  contents  of  this  Manual  are 
hereby  incorporated  in  these  Rules  and 


will  have  full  force  and  effect  as  if  fully 
set  forth  herein. 

.04     Stop-limit  orders  as  defined  in 
Rule  6.53(c)(iv)  are  exempt  from  the 
requirements  of  paragraph  (a)  of  this 
Rule  until  December  11,  2003,  or  such 
earlier  date  as  the  Exchange's  order 
routing  and  execution  systems  have  the 
functionality  to  handle  stop-limit 
orders. 

.05    Accommodation  liquidations  as 
described  in  Rule  6.54  are  exempt  from 
the  requirements  of  paragraph  (a)  of  this 
Rule. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  fV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  parts  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  proposes  this 
amendment  to  its  current  rules  to 
comply  with  the  requirement  to 
implement  COATS.  The  Exchange  is 
submitting  the  proposed  rule  change  to 
CBOE  Rule  6.24  in  connection  with 
subparagraph  IV.B.e(v)  of  the 
Commission's  Order,*  which  requires 
the  options  exchanges  to  design  and 
implement  COATS  to  "incorporate  into 
the  audit  trail  all  non-electronic  orders 
(such  that  the  audit  trail  provides  an 
accurate,  time-sequenced  record  of 
electronic  and  other  orders,  quotations 
and  transactions  on  such  respondent 
exchange,  beginning  with  the  receipt  of 
an  order  by  such  respondent  exchange 
and  further  documenting  the  life  of  the 
order  through  the  process  of  execution, 
partial  execution,  or  cancellation  of  that 
order*   *  *"  ("Phase  V"). 

In  order  to  assure  that  all  non- 
electronic orders  are  incorporated  into 
COATS  for  Phase  V,  the  proposed  rule 
change  would  amend  CBOE  Rule  6.24, 
which  currently  requires  orders  to  be  in 
written  form.  The  proposed  rule  change 
would  require  that  each  order,  change  to 
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an  order,  or  cai  icellation  of  an  order 
transmitted  to  i  he  Exchange  must  be 
"systematized'  ,  in  a  format  approved  by 
the  Exchange.  ( ither  before  it  is  sent  to 
the  Exchange  o  '  immediately  upon 
receipt  on  the  f  oor  of  the  Exchange.^ 
Each  order,  c  [lange  to  an  order,  or  ' 
cancellation  of  an  order  may  be 
systematized  ii  one  of  two  ways.  If  an 
order,  change  ti )  an  order,  or 
cancellation  of  an  order  is  sent 
electronically  to  the  Exchange,  it  is 
systematized.  Alternatively,  if  an  order, 
change  to  an  order,  or  cancellation  of  an 
order  is  input  electronically  into  the 
Exchange's  sysl  ems  immediately  upon 
receipt  on  the  I  xchange,  it  is 
systematized. 

The  Exchangi !  believes  that  the 
systematization  requirement  may  be 
fulfilled  in  prac  tice  in  a  number  of 
ways.  The  key  is  that  the  order  must  be 
systematized  when  the  order  is  routed 
to  the  floor  for  ( ixecution.  For  example, 
under  the  proposed  rule  change,  an 
order  would  m^t  the  requirements  of 
the  rule  if  a  floe  r  broker  in  the  trading 
crowd  received  an  order  over  the  phone 
and  at  the  same  time  had  a  person  from 
his  or  her  bootl  input  the  order 
electronically. '  'he  requirements  of  the 
rule  also  would  be  satisfied  if  someone 
from  the  upstaii  s  trading  desk  called  a 
floor  broker  in  I  le  trading  crowd  on  the 
floor  vdth  an  orper,  while  a  clerk  at  the 

desk  was 

sending  the  order  to  the 
floor  electronic  illy.  While  it  is  possible 
that  the  floor  br  aker  in  each  of  these 
situations  woul  1  receive  and  begin  the 
representation  c  f  the  order  prior  to  the 
arrival  of  the  elf  ctronic  order,  the  order 

ically  would  be  entered 

manner  consistent  with 


upstairs  trading 
simultaneously 


entered  electror 
and  routed  in  a 
the  record  keep  ng  obligations  and  the 


requirements  of 
Currently,  th( 


Phase  V  of  COA  TS  is  August  29,  2003.8 


"C30E  notes  that 
execution  of  an  ord( 
COATS  in  Phase  II. 
II  of  the  formal 
exchanges  previousl 
Commission. 


COATS 


ihe  execution  or  partial 
has  been  incorporated  into 

ind  as  described  in  Paragraph 
Plan  that  the  options 
have  provided  to  the 


fr  )nt-i 


'  The  Exchange 
and  proactive  siirvei 
trading  ahead  and  ~ 
conducts  automated 
and  will  incorporate 
systemization  as  pai : 
Exchange  also  intends 
surveillance  and 
the  systemization  of 
after  this  requiremei  t 
designed  to  address, 
ahead  and  front 


it-run  ling 


"OnlunelO.  200; 
Commission's  Division 
of  Compliance  Inspi 
Division  of  Enforcei^ent 
other  floor-based 
time  until  .August  2< 
of  COATS. 


C0ATS.7 

deadline  to  implement 


recognizes  the  need  for  effective 
lance  for  activities  such  as 

■  running.  It  currently  '• 
surveillance  for  such  activities 
a  review  of  order 
of  such  surveillance.  The 

to  implement  supplementary 
ex^ination  programs  related  to 
orders  requirement  promptly 

is  instituted,  which  are 
among  other  things,  trading 


the  Directors  of  the 
of  Market  Regulation,  Office 
lotions  and  Examinations,  and 
granted  CBOE  and  the 
options  exchanges  sm  extension  of 
.  2003,  to  implement  Phase  V 


The  Exchange  intends  to  make  the 
proposed  changes  to  CBOE  Rule  6.24 
effective  not  later  than  August  29,  2003, 
or  such  later  date  as  authorized  in 
writing  by  the  Directors  of  the 
Commission's  Division  of  Market 
Regulation,  Division  of  Enforcement, 
and  the  Office  of  Compliance, 
Inspections  and  Examinations. 

Under  the  proposed  change  to 
Interpretation  and  Policy  .04,  the 
Exchange  proposes  to  exempt  from  the 
systematization  requirement  stop-limit 
orders  as  defined  in  CBOE  Rule 
6.53(c){iv)  until  December  11,  2003,  or 
such  earlier  time  as  the  Exchange's 
order  routing  and  execution  systems 
(such  as  COMPASS,  ORS,  PAR)  have 
the  functionality  to  handle  stop-limit 
orders.  The  fixchang3  represents  that 
stop-hmit  orders  as  defined  in  CBOE 
Rule  6.53(c)(iv)  represent  a  very  small 
percentage  of  the  types  of  orders  sent  to 
and  executed  on  the  Exchange.  The 
Exchange  has  an  active  systems  project 
that  will  provide  the  fimctionality  to 
handle  stop  limit  orders  in  its  order 
routing  and  execution  systems.^ 

The  proposed  rule  change  would  also 
permit  the  Exchange  to  exempt  from  the 
systematization  requirement  non- 
multiply  listed  index  option  classes  and 
other  option  classes  traded  exclusively 
on  the  Exchange  other  than  equity 
option  classes  ("exempt  classes").  For 
example,  the  Exchange  could  exempt 
fitjm  the  systematization  requirement 
the  following  option  classes  traded 
exclusively  on  the  Exchange:  the 
Standard  &  Poor's  100®  index  option 
class  (OEX),  the  Standard  &  Poor's  100® 
index  option  class  (SPX),  options  on  the 
Dow  Jones  Industrial  Average^*^  (DJX), 
and  options  on  the  Diamonds®  (DIA). 
Equity  option  classes  traded  solely  on 
the  Exchange  would  not  be  exempted 
from  the  systematization  requirement. 
Orders  in  exempt  classes  would  be 
required  to  be  in  a  legible  written  form 
approved  by  the  Exchange.  This 
proposed  change  is  consistent  with  the 
ciurent  practice  permitted  under  CBOE 
Rule  6.24. 

The  proposed  rule  change  would  also 
keep  the  current  Interpretation  cind 
Policy  .02(a)  of  CBOE  Rule  6.24,  which 
permits  the  use  of  hand  signal 
communications  on  the  floor  to,  among 
other  things,  initiate  an  order,  cancel  an 
order  or  to  change  material  terms  of  an 
order  provided  that  such 


9  In  their  June  10,  2003,  letter  to  the  Exchange,  the 
Directors  of  the  Commission's  Division  of  Market 
Regulation,  Office  of  Compliance  Inspections  and 
Examinations,  and  Division  of  Enforcement  also 
granted  CBOE  an  extension  of  time  until  December 
11,  2003,  so  that  CBOE  can  modify  its  order  routing 
and  execution  systems  such  that  they  would  have 
the  functionality  to  handle  stop-limit  orders. 


communications  are  immediately 
thereafter  relayed  in  written  form, 
except  in  certain  classes  exempted  by 
the  Exchange,  The  proposed  rule  change 
would  require  that  such 
communications  be  relayed 
immediately  in  electronic  form  rather 
th?n  written  form,  unless  an  option 
class  is  exempted  from  this  requirement. 
Currently,  as  provided  in  Interpretation 
and  Policy  .02(b)  of  CBOE  Rule  6.24,  the 
Exchange  exempts  the  OEX,  SPX,  and 
Dp(  option  classes,  which  are  non- 
multiply  listed  index  option  classes. 
The  Exchange  proposes  to  amend 
subparagraph  (b)  of  Interpretation  .02  to 
state  it  may  exempt  non-multiply  listed 
index  and  other  option  classes  traded 
exclusively  on  the  Exchange  other  than 
equity  option  classes  under  this 
Interpretation.  The  Exchange  will 
publish  via  regulatory  circular  those 
options  classes  that  it  has  exempted 
under  Interpretation  .02. 

Finally,  the  Exchange  has  added  a 
new  Interpretation  and  Policy  .05  to 
CBOE  Rule  6.24,  which  states  that 
accommodation  liquidations  as  defined 
in  CBOE  Rule  6.54  are  exempted  from 
the  systematization  requirement. 

2.  Statutory  Basis 

CBOE  believes  that  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 
the  Act '°  in  general  and  furthers  the 
objectives  of  Section  6(b)(5)  ^^  in 
particular  in  that  it  should  promote  just 
and  equitable  principles  of  trade,  serve 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system, 
and  protect  investors  and  the  public 
interest.  The  proposed  rule  change  will 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest  by  electronically 
enhancing  the  audit  trail  for  orders  by 
incorporating  orders  into  COATS.  This 
enhanced  audit  trail  will  permit  CBOE 
to  conduct  surveillance  of  the  activity 
on  the  Exchange  and  reconstruct 
markets  in  a  more  efficient  and  effective 
manner. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
piu-poses  of  the  Act. 


'"ISU.S.C.  78f(b). 
"  15  U.S.C.  78f[b)(5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Efiectiveness  cf  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  vdth 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Cominission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
pubUc  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2003-18  and  should  be 
submitted  by  August  28,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-20126  Filed  8-6-03;  8:45  am] 
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August  1,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  June  26, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  Section 
19(b)(3)(A)  of  the  Act,3  and  Rule  19b- 
4(f)(1)*  thereunder,  in  that  the  proposed 
rule  change  constitutes  a  stated  policy, 
practice,  or  interpretation  with  respect 
to  the  meaning,  administration,  or 
enforcement  of  an  existing  rule,  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  Nasdaq 
amended  the  proposed  rule  change  on 
July  17.  2003.5  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  modify 
Interpretive  Material  4613  ("IM  4613"). 
The  text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


"  17  CFR  200.30-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2 17  CFR  240.19b-*. 

'  15  U.S.C.  78s(b)(3)(A). 

*  17  CFR  240.19b-4(f)(l). 

5  See  July  17,  2003  letter  from  Mary  M.  Dunbar, 
Vice  President  and  Deputy  General  Counsel, 
Nasdaq,  to  Kathehne  A.  England,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission  ("Amendment  No.  1").  In  Amendment 
No.  1 .  Nasdaq  provided  new  rule  language  that 
completely  replaces  and  supersedes  the  original 
proposed  rule  language,  and  made  corresponding 
changes  to  the  description  of  the  rule  in  the  notice. 
For  purposes  of  calculating  the  60-day  abrogation 
period,  the  Commission  considers  the  period  to 
have  commenced  on  July  17,  2003,  the  day  Nasdaq 
filed  Amendment  No.  1. 


IM-4613.  Autoquote  Policy 

(a)  No  change 

(b)  No  change. 

(c)  Computer  Generated  Quoting — 

(1)  Definition — "Computer  Generated 
Quoting"  means  the  practice  of 
effecting,  without  a  physical  entry,  a 
quote  update  that  is  not  designed  to 
keep  a  market  maker's  quote  away  from 
the  Nasdaq  and/or  national  best  bid/best 
offer,  but  does  not  include  the  activity 
set  forth  in  subparagraph  (b)  of  this 
interpretive  material. 

(2)  Prohibition — The  prohibitions 
against  autoquoting  contained  in 
paragraph  (a)  of  this  interpretative 
material  shall  also  apply  to  the  practice 
of  Computer  Generated  Quoting  unless 
the  market  maker  [meets  the  conditions 
in]obtains  Nasdaq's  prior  approval, 
pursuant  to  subparagraph  (c)(3)  of  this 
interpretive  material,  to  engage  in 
Computer  Generated  Quoting  and  such 
approval  has  not  been  revoked  or 
otherwise  withdrawn. 

(3)  Exception — A  market  maker  may 
request  approval  to  engage  in  the 
practice  of  Computer  Generated  Quoting 
[if  the  market  maker:  prior  to  engaging 
in  such  activity  provides  Nasdaq  a 
description  of  its  Computer  Generated 
Quoting  system;  requests  and  obtains 
written  interpretive  relief  from  Nasdaq 
staff  stating  that  the  market  maker's 
Computer  Generated  Quoting  system  is 
permissible  under  Interpretive  Material 
4613;  and  complies  with  terms  that  are 
set  forth  in  the  interpretive  relief.]  by 
submitting  to  Nasdaq  a  completed 
application  in  the  form  prescribed  by 
Nasdaq  and  by  agreeing,  in  the  form 
prescribed  by  Nasdaq,  to  notify  Nasdaq 
at  least  five  business  days  in  advance  of 
any  changes  to  the  information 
previously  provided,  to  comply  with  the 
terms  of  this  Interpretive  Material  4613, 
and  to  abide  by  any  additional 
conditions  related  to  Computer 
Generated  Quoting,  which  Nasdaq  may 
impose  from  time  to  time.  A  properly 
completed  application  is  deemed 
approved  at  close  of  business  on  the 
fifth  business  day  after  the  day  on  which 
it  is  received  by  Nasdaq  unless  Nasdaq 
notifies  the  applicant  bye-mail  or  fax 
that  the  application  has  been  denied; 
provided,  however,  that  any  approval 
deemed  granted  hereunder  may  be 
withdrawn  by  Nasdaq  at  any  time  and 

is  subject  to  any  and  all  terms, 
conditions  and  limitations  that  Nasdaq 
may  impose  from  time  to  time.  [In 
establishing  terms  of  the  interpretive 
relief,]  Nasdaq  may  reject  an 
application,  impose  conditions  or 
revoke  a  previously  granted  approval:  (i) 
In  furtherance  of  applicable  laws  or 
NASD  rules,  (ii)  in  order  to  protect  the 
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integrity  ofNc  sdaq's  systems, 
considering  [shall  consider]  the 
applicant's  inlpact  on  Nasdaq's 
capacity,  in  cc  njunction  with  the  overall 
impact  on  Nas  daq's  capacity  of  existing 
Computer  Gei  erated  Quoting  systems 
authorized  by  Nasdaq,  or  (Hi)  in  order  to 
protect  (as  we  1  as  the  protection  of) 
investors  and  me  public  interest.  [If  a 
market  maker  that  engages  in  Computer 
Generated  Quoting  fails  to  comply  with 
the  terms  set  f  3rth  in  the  interpretive 
relief,)  Furthei  more,  Nasdaq  may 
summarily  mc  dify  or  revoke  the 
approval  [interpretive  relief)  and/or 
summarily  suspend  [such  quoting)  a 
firm's  Compui  er  Generated  Quoting 
activity  if  the  'inn  has  not  complied 
with  any,  som  ;  or  all  of  the  terms  of 
approval  and/  or  with  any  previously 
imposed  cond  tions  [necessary  to 
preserve  capa<  ity  and  to  protect 
investors  and  he  public  interest). 


n.  Self-Regulatory  Organization's 
Statement  of  tlie  Purpose  of,  and 
Statutory  Basik  for,  the  Proposed  Rule 
Change  i 

In  its  filing  ^  nth  the  Commission, 
Nasdaq  includ  ed  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  n  ceived  on  the  proposed 
rule  change.  T  le  text  of  these  statements 
may  be  examii  ed  at  the  places  specified 
in  Item  FV  belc  w.  Nasdaq  has  prepared 
simMnaries,  set  forth  in  Sections  A,  B, 
and  C  below,  c  f  the  most  significant 
aspects  of  sucl  statements. 


A.  Self-Regula  ory  Organization's 
Purpose  of,  and 
:  for,  the  Proposed  Rule 


t\e . 


Statement  of 
Statutory  Basi : 
Change 

1.  Piupose 

Nasdaq  seek ! 
process  of  obts  ining 
pursuant  to  IV 
Computer  Genprated 
Currently,  a 
authorization 
information 
letter  to  Nasda  j 
approval  by  seading 
response  letter 
such  a  letter 
conditions  of 

Under  the  pi 
firm  wishing 
authorization 
submit  to  Nas<faq 
form,  which 


*  Firms  that  have 
engage  in  CCQ  wil 
of  this  proposed  nf' 
remain  in  compliai 
their  respective  a 


to  streamline  the 

an  authorization 
4613  to  engage  in 

Quoting  ("CGQ"). 
seeking  such  an 
•rovides  certain 

its  CGQ  system  in  a 
Nasdaq  then  grants 
an  appropriate 
to  the  requesting  firm; 
details  the  applicable 
approval.^ 
oposed  rule  change,  a 
obtain  CGQ 
1  irould  be  required  to 

a  standard  application 
certain  information 


firm 


at  Dut 


also 


ito 


seeks 


already  received  approval  to 
not  need  to  re-apply  by  virtue 
e  change  so  long  as  such  firms 
ce  with  the  conditions  stated  in 
pbroval  letters. 


that  Nasdaq  needs  in  order  to  ensure 
that  the  proposed  CGQ  activity  will  not 
degrade  Nasdaq's  systems  or  otherwise 
undermine  Nasdaq's  ability  to  protect 
investors  and  the  public  interest.  The 
information  sought  in  the  application 
form  is  of  the  same  type  as  the 
information  Nasdaq  has  sought  from 
firms  requesting  CGQ  authorization  in 
the  past.  The  application  form  also 
contains  a  certification  and  agreement 
section,  to  be  executed  by  the  applicant 
firm,  in  which  the  firm  would  promise 
to  notify  Nasdaq  of  any  changes  to  the 
information  previously  provided  in 
connection  with  CGQ  and  to  comply 
with  any  existing  or  future  restrictions 
on  (including  termination  of)  the 
practice  of  CGQ  with  respect  to  some  or 
all  quotes.  Nasdaq  represents  that  it  will 
notify  approved  firms  of  any  future 
conditions  on  CGQ  authorization  in 
writing  either  individually,  if  the 
condition  applies  to  a  particular  firm,  or 
through  a  rule  filing  with  the 
Commission,  if  it  applies  globally.^ 

Under  the  proposed  rule  change, 
Nasdaq  will  have  five  business  days  to 
reject  an  application.  If  an  application  is 
not  rejected  within  this  time  frame,  it 
will  be  deemed  approved.  In  the  case  of 
rejection,  Nasdaq  will  notify  the 
applicant  firm  by  e-mail  or  fax  and,  if 
possible,  by  telephone  (one  call  will  be 
made  to  the  number  listed  in  the 
application;  if  the  listed  contact  is  not 
available,  a  message  will  be  left  if 
possible). 

Nasdaq  may  reject  an  application, 
impose  conditions  (either  at  the  time  of 
initial  approval  or  at  any  time 
thereafter),  or  revoke  a  previously 
granted  approval:  (a)  In  fiutherance  of 
applicable  laws  or  NASD  rules;  (b)  in 
order  to  protect  the  integrity  of  Nasdaq's 
systems,  including  preserving  sufficient 
system  capacity;  or  (c)  in  order  to 
protect  investors  and  the  public  interest. 
Furthermore,  Nasdaq  may  further 
condition  or  revoke  approval  at  any 
time  if  a  firm  has  not  complied  with 
any,  some,  or  all  of  its  obligations 
contained  in  the  certification  and 
agreement  section  of  the  application 
(such  as,  but  not  limited  to,  the 
obligation  to  notify  Nasdaq  in  advance 
of  any  changes)  and/or  with  any 
previously  imposed  conditions. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15  A  of  the  Act,^ 


'  Telephone  conversation  between  Katherine  A. 
England.  Assistant  Director,  Joseph  A.  Morra, 
Special  Counsel,  and  Leah  Mesfin,  Attorney,  , 
Commission  and  Alex  Kogan.  Associate  General 
Counsel,  Nasdaq  on  July  30,  2003. 

■15U.S.C.780-3. 


including  Section  15A(b)(6)  of  the  Act,» 
which  requires  that  the  rules  of  the 
NASD  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  seciurities  and 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market. 
Nasdaq  believes  that  the  proposed  rule 
change  mil  make  the  process  of 
applying  for  CGQ  authorization  simpler 
and  add  speed  and  certainty  to  the 
process.  Since  an  authorization  would 
be  deemed  granted  five  business  days 
after  a  completed  application  is  received 
by  Nasdaq,  applicant  firms  would  be 
able  to  plan  the  relevant  aspects  of  their 
business  accordingly. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biuden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tiie  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  Froin 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

This  proposed  rule  change  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act,'"  and  Rule  19b- 
4(f)(1)  11  thereunder,  in  that  it 
constitutes  a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or  , 

enforcement  of  an  existing  rule'. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  . 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 


«15U.S.C.  78o-3(b)(6). 
">15U.S.C.  78s(bl(3j(A). 
"  17  CFR  240.19b-4(f)(lJ. 
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all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  niunber 
SR-NASD-2003-102  and  should  be 
submitted  by  August  28,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  03-20124  Filed  8-6-03;  8:45  am] 
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On  March  24,  2003,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary.  The 
Nasdaq  Stpck  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Secvuities  and  Exchange 
Conunission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Seciu-ities 
Exchange  Act  of  1934  ("Act"),i  and 
Rule  19b— 4  thereunder,^  a  proposed  rule 
change  to  establish  a  $1 ,000  per  month 
distributor  fee  for  receipt  of  mutual  fimd 
information  through  Nasdaq's  Mutual 
Fund  Quotation  Service  ("MFQS").  The 
fee  would  be  assessed  on  all 
distributors,  as  defined  in  proposed 
NASD  Rule  7090(e)— i.e.,  firms  that 
receive  the  data  and  distribute  it  to  third 
parties. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  April  24,  2003. »  By  letters 
dated,  respectively.  May  30,  2003  and 
July  18,  2003,  Nasdaq  clarified  the  scope 


and  purpose  of  the  fee.*  The 
Conunission  received  no  conunents  on 
the  proposed  rule  change.^ 

The  Commission  has  carefully 
reviewed  the  NASD's  proposed  rule 
change  and  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association  and,  in  particular, 
the  requirements  of  Section  15A  of  the 
Act  6  and  the  rules  ahd  regulations 
thereimder.^  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section 
15A(b)(5)  of  the  Act  ^  because  the  fee 
will  be  assessed  against  all  firms  that 
receive  the  Nasdaq  MFQS  data  and 
distribute  it  to  third  parties.  In  addition, 
Nasdaq  represents  that  the  amount  of 
the  fee  is  sufficient  to  compensate 
Nasdaq  for  services  it  provides  to 
distributors  and  their  subscribers  by 
collecting  and  processing  the  mutual 
fund  data  feed,  producing  the  data  feed, 
and  providing  data  quality  services.  At 
the  same  time,  Nasdaq  believes  the 
amount  of  the  fee  will  not  discourage 
wide  distribution  of  the  data.^ 

Finally,  the  Commission  finds  that  the 
proposal  is  consistent  with  Section 
15A(b)(6)  of  the  Act '«  because  vendors 
are  free  to  choose  whether  to  receive  the 
data,  and  the  fee  is  uniformly  charged 


"  17  CFR  20O.3O-3(a|(12j. 
>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  47688 
(April  17,  2003J,  68  FR  20199. 


♦  See:  letter  from  Eleni  Constantine,  Office  of  the 
General  Counsel,  Nasdaq  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  dated  May  30,  2003  ("first  clarifying 
letter");  and  letter  from  Eleni  Constantine,  Office  of 
the  General  Counsel,  Nasdaq  to  Katherine  A. 
England,  Assistant  Director,  Division,  dated  July  18, 
2003  ("second  clarifying  letter"). 

^  Nasdaq  has  consented  to  an  extension  of  time 
for  Commission  action  on  the  proposal  until  August 
1.  2003.  under  Section  19(b)(2)(B)  of  the  Act. 

6 15  U.S.C  780-3. 

^  In  approving  this  proposed  rule  change,  the 
Conunission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f).' 

"Section  15A(b)(5)  of  the  Act  requires  that  the 
rules  of  national  securities  association  provide  for 
the  equitable  allocation  of  reasonable  dues,  fees, 
and  other  charges  among  members  and  issuers  and 
other  persons  using  any  facility  or  system  which  the  . 
association  operates  or  controls.  15  U.S.C.  78o- 
3(b)(5). 

^hi  its  first  clarifying  letter,  Nasdaq  represented 
that  mutual  fund  data  is  delivered  through  the 
legacy  data  feeds.  Nasdaq  stated  that  these  products 
provide  MFQS  data.  OTC  Bulletin  Board  data  and 
index  data.  Nasdaq  represented  that  the  legacy  data 
feed  products  operate  at  a  very  substantial  deficit 
without  this  new  fee.  In  determining  how  to  reflect 
these  costs  in  the  fee  Nasdaq  estimated  the  likely 
population  of  users.  Its  best  estimate  was  that  the 
population  of  users  was  probably  similar  to  the 
firms  that  pay  Nasdaq's  index  distribution  fee. 
Nasdaq  believed  that  it  could  most  fairly  spread  the 
costs  over  the  estimated  population  if  the  fee  were 
set  at  SI, 000. 

'"Section  15A(b)(6)  of  the  Act  requires  that  the 
rules  of  an  association  not  be  designed  to  permit 
unfair  discrimination  between  customers,  issuers, 
brokers,  or  dealers.  15  U.S.C  78o-3(b)(6). 


to  all  firms  that  receive  the  data  and 
distribute  it  to  third  parties;  to  the 
extent  that  Nasdaq.com  chooses  to  so 
receive  and  distribute  the  data,  it  too 
will  be  assessed  the  fee.*' 

It  is  therefore  ordered,  piu-suant  to 
Section  19(b)(2)  of  the  Act,i2  that^the 
proposed  rule  change  (SR-NASD-2003- 
52)  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  03-20125  Filed  8-6-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48280;  File  No.  SR-NASD- 
2003-119] 

Self-Regulatory  Organizations:  Notice 
of  Filing  of  Proposed  Rule  Change  by 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Listing 
and  Trading  of  index  Leveraged  Stock 
Market  Return  Securities  Based  Upon 
the  Nasdaq-100  Index 

August  1.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,* 
notice  is  hereby  given  that  on  August  1, 
2003,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq. 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fipom  interested 
persons. 


"  In  this  regard,  in  its  second  clarifying  letter, 
Nasdaq  represents  that,  before  creation  of  the 
internal  securities  information  processor  ("SIP") 
about  a  year  ago,  the  Nasdaq  proprietary  data  that 
comprises  the  mutual  fund  data  was  built  into  the 
feed  that  dealers  were  required  to  take.  Nasdaq  also 
represents  that,  with  the  creation  of  the  internal 
SIP,  the  mutual  fund  data  at  issue  has  been 
separated  out  from  the  core  SIP  data  and  is 
provided  over  a  feed  that  only  contains  Nasdaq 
proprietary  data.  Nasdaq  states  that  this  proposal 
enables  vendors  to  choose  whether  to  take  the 
mutual  fund  data,  without  affecting  their  ability  to 
take  the  required  consolidated  data  through  the  SIP. 
Finally,  Nasdaq  states  that,  to  the  extent  that 
vendors  (including  Nasdaq.com)  choose  to  take  this 
data  and  to  gain  value  by  redistributing  it.  Nasdaq 
will  charge  a  fee  for  this  data,  which  it  incurs  costs 
in  compiling. 

"  15  U.S.C.  78s(b)(2). 

"17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-4. 
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I.  Seif-Regulalory  Organization's 
Statement  of  tjie  Terms  of  the  Substance 
of  the  Proposed  Rule  Change 

Nasdaq  proposes  to  list  and  trade 
Index  LeverAged  StockMarkEt  Ret;irn 
Securities  sm  Unked  to  the  Nasdaq- 100® 
Index  C'NotesT)  issued  by  Citigroup 
Global  Markets  Holdings  Inc. 
("CGMHI"). 

n.  Self-Regula|ory  Organization's 
Statement  of  tke  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Coramission, 
Nasdaq  inclucfed  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  :hange  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examii  led  at  the  places  specified 
in  Item  IV  belc  w.  Nasdaq  has  prepared 
summaries,  se\  forth  in  Sections  A,  B, 
and  C  below,  df  the  most  significant 
aspects  of  sucl  statements. 


Self-Regula  ory  Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 


tie . 


A. 

Statement  of 
Statutory  Bash 
Change 

1.  Purpose 

Nasdaq 
Index  LeverAged 
Securities,  the 
upon  the  Nas 


prop  OSes 


to  list  and  trade 
StockmarkEt  Return 
return  on  which  is  based 
-100  Index.  3 


diq 


10(1 


ij  tited  i 


^The  Nasdaq- 1 
capital  ization-wei; 
non-financial  com 
National  Market 
The  Index  constitu|es 
of  the  largest 
Market  and  includi  s 
major  industry  groi  ips. 
must,  among  other  things, 
trading  volume  on 
shares. 


I  tier 


Index  is  a  modified 

index  of  100  of  the  largest 
I  anies  listed  on  The  Nasdaq 
of  The  Nasdaq  Stock  Market. 

a  broadly  diversified  segment 
es  listed  on  The  Nasdaq  Stock 
companies  across  a  variety  of 
The  securities  in  the  Index 
have  an  average  daily 
'4asdaq  of  at  least  200,000 


let 
apit  Ji; 
pi  )yed, 


adj 


In  order  to  limit 
large  stocks,  the  In 
"modified  capitali4ation 
which  is  a  hybrid 
conventional  ca 
methodology  em 
coinciding  with  Ns  sdaq 
weight  adjustment 
are  cat^orized  as 
Stocks"  depending 
percentage  weights 
scheduled  weight 
repurchases,  secon  lary 
actions)  are  greater  than 
the  average  perceni  age 
a  100-stock  index, 
the  Index  is  1.0%) 
result  in  an  Index 
of  the  following 
requirements  are 
the  single  largest  n^ket 
component  securif  r 
24.0%.  and  (2)  the 
Index  component 
current  weights  art 
together,  must  be 
securities  are  rank<  d 
evaluated  aiuually 
will  be  included  in 


[twj 
I  n>t 


1(55 


lomination  of  the  Index  by  a  few 
ex  is  calculated  under  a 

-weighted"  methodology, 
ween  equal  weighting  and 
ization  weighting.  Under  the 
.  on  a  quarterly  basis 
s  quarterly  scheduled 
procedures,  the  Index  Securities 
^ther  "Large  Stocks"  or  "Small 
on  whether  their  current 
(after  taking  into  account  such 
justments  due  to  stock 

offerings,  or  other  corporate 
or  less  than  or  equal  to, 
weight  in  the  Index  (i.e.,  as 
he  average  percentage  weight  in 
Such  quarterly  examination  will 
I  ^balancing  if  either  one  or  both 
weight  distribution 
met:  (1)  The  current  weight  of 

capitalization  Index 
must  be  less  than  or  equal  to 
coll«!ctive  weight"  of  those 
^curities  whose  individual 
in  excess  of  4.5%,  when  added 
than  or  equal  to  48.0%.  Index 
by  market  value  and  are 
to  determine  which  securities 
the  Index.  Moreover,  if  a*  any 


Under  NASD  Ryle  4420(f),  Nasdaq 
may  approve  for  listing  and  trading 
securities  which  cannot  be  readily 
categorized  imder  traditional  listing 
guidelines.^  Nasdaq  proposes  to  list  for 
trading  notes  based  on  the  Nasdaq-100 
Index  under  NASD  Rule  4420(f). 

The  Notes,  which  will  be  registered 
imder  Section  12  of  the  Act,  will 
initially  be  subject  to  Nasdaq's  listing 
criteria  for  other  securities  under  NASD 
Rule  4420(f).  Specifically,  under  NASD 
Rule  4420(f)(1): 

(A)  The  issuer  shall  have  assets  in 
excess  of  $100  million  and  stockholders' 
equity  of  at  least  $10  million.  In  the  case 
of  an  issuer  which  is  imable  to  satisfy 
the  income  criteria  set  forth  in 
paragiaph  (a)(1),  Nasdaq  generally  will 
require  the  issuer  to  have  the  following: 
(i)  assets  in  excess  of  $200  million  and 
stockholders'  equity  of  at  least  $10 
million;  or  (ii)  assets  in  excess  of  $100 
million  and  stockholders'  equity  of  at 
least  $20  million; 

(B)  There  must  be  a  minimum  of  400 
holders  of  the  security,  provided, 
however,  that  if  the  instrument  is  traded 
in  $1,000  denominations,  there  must  be 
a  minimum  of  100  holders; 

(C)  For  equity  secimties  designated 
piu-suant  to  this  paragraph,  there  must 
be  a  minimum  public  distribution  of 
1,000,000  trading  units; 

(D)  The  aggregate  market  value/ 
principal  amount  of  the  security  will  be 
at  least  $4  million. 

CGMHI  and  the  Notes  will  satisfy  the 
criteria  set  forth  above.  In  addition, 
CGMHI  satisfies  the  listed  marketplace 
requirement  set  forth  in  NASD  Rule 
4420(f){2).5  Lastly,  pursuant  to  NASD 
Rule  4420(f)(3),  prior  to  the 
commencement  of  trading  of  the  Notes, 
Nasdaq  will  distribute  a  circular  to 
members  providing  guidance  regarding 
compliance  responsibilities  and 
requirements,  including  suitability 
recommendations,  and  highlighting  the 


time  during  the  year  an  Index  security  is  no  longer 
trading  on  the  Nasdaq  Stock  Market,  or  is  otherwise 
determined  by  Nasdaq  to  become  ineligible  for 
'  continued  inclusion  in  the  Index,  the  security  will 
be  replaced  with  the  largest  market  capitalization 
security  not  currently  in  the  Index  that  meets  the 
Index  eligibility  criteria. 

For  a  detailed  description  of  the  Nasdaq-100 
Index,  see  the  prospectus  supplement  that  will  be 
filed  by  CGMHI  with  the  Commission  prior  to  the 
issuance  of  the  Notes. 

'*  See  Securities  Exchange  Act  Release  No.  32988 
(September  29, 1993):  58  FR  52124  (October  6, 
1993). 

5  NASD  Rule  4420(f)(2)  requires  issuers  of 
securities  designated  pursuant  to  this  paragraph  to 
be  listed  on  The  Nasdaq  National  Market  or  the 
New  York  Stock  Exchange  ("NYSE")  or  be  an 
affiliate  of  a  company  listed  on  The  Nasdaq 
National  Market  or  the  NYSE;  provided,  however, 
that  the  provisions  of  NASD  Rule  4450  will  be 
applied  to  sovereign  issuers  of  "other"  securities  on 
a  case-by-case  basis. 


special  risks  and  characteristics  of  the 
Notes.  In  particular,  Nasdaq  will  advise 
members  recommending  a  transaction 
in  the  Notes  to:  (1)  Determine  that  such 
transaction  is  suitable  for  the  customer; 
and  (2)  have  a  reasonable  basis  for 
believing  that  the  customer  can  evaluate 
the  special  characteristics  of,  and  is  able 
to  bear  the  financial  risks  of,  such 
transaction. 

The  Notes  will  be  subject  to  Nasdaq's 
continued  listing  criterion  for  other 
securities  pursuant  to  NASD  Rule 
4450(c).  Uiider  this  criterion,  the 
aggregate  market  value  or  principal 
amount  of  publicly-held  imits  must  be 
at  least  $1  million.  The  Notes  also  must 
have  at  least  two  registered  and  active 
market  makers  as  required  by  NASD 
Rule  4310(c)(1).  Nasdaq  will  also 
consider  prohibiting  the  continued 
listing  of  the  Notes  if  CGMHI  is  not  able 
to  meet  its  obligations  on  the  Notes. 

The  Notes  are  a  series  of  senior 
tmsecured  debt  securities  that  will  be 
issued  by  CGMHI.  Each  Index  LASERS 
represents  a  principal  amount  of  $10. 
Index  LASERS  may  be  transferred  only 
in  units  of  $10  and  integral  multiples  of 
$10.  The  Notes  will  not  pay  interest  and 
are  not  subject  to  redemption  by  CGMHI 
or  at  the  option  of  any  beneficial  owner 
before  maturity,  which  is  expected  on  or 
about  One  year  after  the  issue  date.^ 

At  maturity,  a  beneficial  owner  will 
receive  an  amoimt  in  cash  equal  to  $10 
plus  an  index  return  amount,  which 
may  be  positive,  zero  or  oegative. 
Because  the  index  return  amoimt  may 
be  negative,  the  maturity  payment  could 
be  less  than  the  $10  principal  amoimt 
per  Index  LASERS  and  could  be  zero. 

The  index  return  amount  will  be 
based  on  the  index  return  of  the  Nasdaq- 
100  Index.  The  index  return  will  equal 
a  fi^ction,  the  numerator  of  which  is  the 
Ending  Value  ^  minus  the  Starting 
Value  *  and  the  denominator  of  which  is 
the  Starting  Value,  provided  that  the 
index  return  will  not  in  any 
circumstances  be  greater  than  a  cap 
which  is  expected  to  be  approximately 
5%  to  6%.^  How  the  index  return  is 
calculated  will  depend  on  whether  the 
index  return  is  positive,  zero  or 
negative. 

If  the  index  return  is  positive,  the 
index  retimi  amount  will  equal  the 


*The  actual  maturity  date  will  be  determined  on 
the  day  the  Notes  are  priced  for  initial  sale  to  the 
public. 

'  The  Ending  Value  will  be  the  closing  value  of 
the  Nasdaq-100  Index  on  approximately  the  third 
index  business  day  before  the  maturity  date  of  the 
Notes. 

■  The  Starting  Value  will  equcd  the  closing  value 
of  the  Nasdaq-100  Index  on  the  date  the  Notes  ace 
priced  for  initial  sale  to  the  public. 

"The  actual  cap  will  be  determined  on  the  date 
the  Notes  are  priced  for  initial  sale  to  the  public. 
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product  of:  (i)  $10,  (ii)  the  upside    - 
participation  rate,  and  (iii)  the  index 
return.  The  upside  participation  rate  is 
expected  to  be  approximately  500%  to 
600%.'°  Thus,  if  the  ending  value  of  the 
Nasdaq-100  Index  exceeds  its  starting 
value  by  approximately  5%  to  6%  or 
less,  the  appreciation  on  an  investment 
in  the  Notes  will  be  approximately  5  to 
6  times  the  return  on  an  instrument 
directly  linked  to  the  Nasdaq-100  Index 
because  of  the  upside  participation  rate. 
However,  because  the  appreciation  cap, 
together  with  the  upside  participation 
rate,  limits  the  maximum  index  return 
amount  at  maturity  to  approximately 
25%  to  36%  of  the  principal  amoimt  of 
the  Notes,  in  no  circumstances  will  the 
payment  received  by  a  beneficial  owner 
at  maturity  be  more  than  approximately 
$2.50  to  $3.60  per  Index  LASERS. 

If  the  index  return  is  negative  and  the 
value  of  the  Nasdaq-100  Index  on  any 
index  business  day  after  the  date  the 
Notes  are  priced  for  initial  sale  to  the 
public  up  to  and  including 
approjcimately  the  third  index  business 
day  before  maturity  (whether  intra-day 
or  at  the  close  of  trading  on  any  index 
business  day)  is  less  than  or  equal  to 
approximately  75%  to  80%  of  the 
starting  value  of  the  Nasdaq-100  Index, 
then  the  index  return  amoimt  will  equal 
the  product  of  (i)  $10,  (ii)  the  downside 
participation  rate,  and  (iii)  the  index 
return.  The  downside  participation  rate 
is  expected  to  be  approximately 
200%."  Thus,  the  return  on  the  Notes 
will  be  less  than  the  return  from  an 
investment  in  an  instrument  directly 
linked  to  the  Nasdaq-100  Index  because 
the  downside  participation  rate 
increases  the  participation  in  the 
index's  depreciation  by  approximately 
200%.  Because  of  the  downside 
participation  rate,  the  payment  at 
maturity  will  be  zero  if  the  ending  value 
of  the  Nasdaq-100  Index  is  less  than  or 
equal  to  approximately  50%  of  its 
starting  value.  Consequently,  investors 
could  lose  all  or  a  significant  portion  of 
their  investment  if  the  Nasdaq-100 
Index  decreases  as  described  above. 

If  the  index  return  is  negative  and  the 
value  of  the  index  on  any  index 
business  day  after  the  date  the  Notes  are 
priced  for  initial  sale  to  the  public  up 
to  and  including  approximately  the 
third  index  business  day  before  maturity 
is  not  less  than  or  equal  to 
approximately  75%  to  80%  of  the 
starting  value  of  the  Nasdaq-100  Index, 
then  the  index  return  amount  will  be 


zero  and  the  maturity  pajnment  will  be 
$10  per  Index  LASERS. 

If  the  index  return  is  zero,  then  the 
index  return  amount  will  be  zero  and 
the  maturity  payment  will  be  $10  per 
hidex  LASERS. 

The  Notes  are  cash-settled  in  U.S. 
dollars  and  do  not  give  the  holder  any 
right  to  receive  a  portfolio  security, 
dividend  payments  or  any  other 
ownership  right  or  interest  in  the 
portfolio  or  index  of  securities 
comprising  the  Nasdaq-100  Index.  The 
Commission  has  previously  approved 
the  listing  of  options  on,  and  other 
securities  the  performance  of  which 
have  been  linked  to  or  based  on,  the 
Nasdaq-100  Index. '^  These  options  and 
other  securities,  however,  do  not  have  a 
downside  participation  rate  as  described 
above. 

As  of  May  3 1 ,  2003 ,  the  adjusted 
market  capitalization  of  the  securities 
included  in  the  Nasdaq-100  Index 
ranged  from  a  high  of  $170.3  billion  to 
a  low  of  $2.2  billion.  The  average  daily 
trading  volume  for  these  same  securities 
for  the  last  five  months,  as  of  the  same 
date,  ranged  from  a  high  of  68.1  million 
shares  to  a  low  of  527,400  shares. 

Since  the  Notes  will  be  deemed  equity 
securities  for  the  purpose  of  NASD  Rule 
4420(f),  the  NASD  and  Nasdaq's  existing 
equity  trading  rules  will  apply  to  the 
Notes.  Specifically,  the  Notes  will  be 
subject  to  the  equity  margin  rules.  In 
addition,  the  regular  equity  trading 
hours  of  9:30  am  to  4:00  pm  will  apply 
to  transactions  in  the  Notes. 

Due  to  the  leveraged  nature  of  the 
Notes,  Nasdaq  proposes  requiring  that 
the  Notes  only  be  sold  to  investors 
whose  accounts  have  been  approved  for 
options  trading  pursuant  to  NASD  Rule 
2860(b)(16).  In  addiUon,  the  NASD's 
options  suitability  standards  will  apply 
to  recommendations  regarding  the 
Notes.  13  Furthermore,  discretionary 


'°The  upside  participation  rate  will  be 
determined  on  the  date  the  Notes  are  priced  for 
initial  sale  to  the  public. 

•'  The  downside  participation  rate  will  be 
determined  on  the  date  the  Notes  are  priced  for 
initial  sale  to  the  public. 


'^  See  Securities  Exchange  Act  Release  No.  45429 
(February  11,  2002),  67  FR  7438  (February  19,  2002) 
(approving  the  listing  and  trading  of  Enhanced 
Return  Notes  Linked  to  the  Nasdaq-100  Index): 
Securities  Exchange  Act  Release  No.  45024 
(November  5,  2001),  66  FR  56872  (November  13, 
2001)  (approving  the  listing  and  trading  of 
Enhanced  Return  Notes  Linked  to  the  Nasdaq-100 
Index):  Securities  Exchange  Act  Release  No.  44913 
(October  9,  2001),  66  FR  52469  (October  15,  2001) 
(approving  the  listing  and  trading  of  Performance 
Leveraged  Upside  Securities  based  upon  the 
performance  of  the  Nasdaq-100  Index):  Securities 
Exchange  Act  Release  No.  43000  ()une  30,  2000),  65 
FR  42409  (July  10,  2000)  (approving  the  listing  and 
trading  of  options  based  upon  one-tenth  of  the 
value  of  the  Nasdaq-100  Index):  Securities 
Exchange  Act  Release  No.  41119  (February  26, 
1999),  64  FR  11510  (March  9.  1999)  (approving  the 
listing  and  trading  of  Portfolio  Depositary  Receipts 
based  on  the  Nasdaq-100  Index):  Sectirities 
Exchange  Act  Release  No.  33428  (January  5,  1994), 
59  FR  1576  (January  11, 1994)  (approving  the  listing 
and  trading  of  options  on  the  Nasdaq-100  Index). 

»3  See  NASD  Rule  2860(b)(19). 


orders  in  the  Notes  must  be  approved 
and  initialed  on  the  day  entered  by  the 
branch  office  manager  or  other 
Registered  Options  Principal,  providied 
that  if  the  branch  office  manager  is  not 
a  Registered  Options  Principal,  such 
approval  shall  be  confirmed  within  a 
reasonable  time  by  a  Registered  Options 
Principal.'''  Lastly,  as  previously 
described,  Nasdaq  will  distribute  a 
circular  to  members  providing  guidance 
regarding  compliance  responsibilities 
and  requirements,  including  suitability 
recommendations,  and  highlighting  the 
special  risks  and  characteristics  of  the 
Notes. 

Nasdaq  represents  that  NASD's 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  NASD  will  rely  on 
its  current  surveillance  procedures 
governing  equity  securities,  and  will 
include  additional  monitoring  on  key 
pricing  dates. 

CGMHI  will  deliver  a  prospectus  in 
connection  with  the  initial  purchase  of 
the  Notes,  The  procedure  for  the 
delivery  of  a  prospectus  will  be  the 
same  as  CGMHI 's  current  procedure 
involving  primary  offerings. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  6(b)(5), '^  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transaction  in  securities, 
and,  in  general,  to  protect  investors  and 
the  public  interest.  Specifically,  the 
proposed  rule  change  will  provide 
investors  with  another  investment 
vehicle  based  on  the  Nasdaq-100  Index. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 


>"  See  NASD  Rule  2860(b)(18). 
«*15U.S.C78«0>). 
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m.  Date  of  Effectiveness  of  the 
Proposed  Rulc^  Change  and  Timing  for 
Commission  Aiction 

Nasdaq  has  requested  that  the 
Conunission  si  lorten  the  comment 
period  and  ap]  rove  the  filing  on  an 
accelerated  ba:  is  in  order  to  allow  the 
listing  and  trac  ing  of  the  Notes  to  begin 
the  week  of  Ai  gust  25th,  2003. 
Accordingly,  ^  asdaq  requests  that  the 
Commission  fi  id  good  cause  pursuant 
to  Section  19(1  )(2)  for  approving  the 
proposed  rule  ±ange  prior  to  the  30th 
day  after  its  pu  blication  in  the  Federal 
Register. 

rV.  Solicitatioii  of  Comments 


pc  rsons ; 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48264;  File  No.  SR-PCX- 
2002-57] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  Pacific  Exchange,  Inc.,  Relating  to 
the  Implementation  oif  a  New  Order 
Audit  Trail  System 

July  31,  2003. 

Pursuant  to  Section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act")!  and  Rule  19b— 4  thereunder,^ 
notice  is  hereby  given  that  on  August  9, 

2002,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  ni  below,  which  Items  have  been 
prepared  by  the  self-regiUatory 
organization.  On  July  28,  2003,  the 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rule  change.^  On  July  30, 

2003,  the  Exchange  filed  Amendment 
No.  2  to  the  proposed  rule  change."*  The 
Commission  is  publishing  the  proposed 
rule  change,  as  amended,  to  solicit 
comment  on  the  proposed  rule  change 
from  interested  persons.  ^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  adopt 
new  ndes  relating  to  the  creation  of  an 
order  audit  trail  system  called 
Electronic  Order  Capture  System 
("EOC").  The  proposal  will  require  that 
every  member  or  member  organization 
that  receives  an  order  for  execution  on 
the  Exchange  must  immediately  record 
the  details  of  the  order  (including  any 
modification  of  the  terms  of  the  order  or 
cancellation  of  the  order)  into  EOC, 
unless  such  order  has  been  entered  into 
the  Exchange's  other  electronic  order 
processing  facilities. 

The  text  of  the  proposed  rule  change 
is  below.  Additions  are  in  italics; 
deletions  are  in  brackets. 


Rule  6 — Options  Trading  Applicability, 
Definitions  and  References 

Rule  6.1(a)-No  change. 


■15U.S.C.  78s(b)(l)■ 
^^17CFR240.19b-4. 

^  Amendment  No.  1  replaces  and  supersedes  the 
original  filing  in  its  entirety. 

■•  See  letter  from  Tania  J.  Cho.  Staff  Attorney,  PCX, 
to  Jennifer  Colihan,  Special  Counsel.  Division  of 
Market  Regulation,  ("Division"),  Commission, 
dated  )uly  30.  2003  ("Amendment  No.  2").  In 
Amendment  No.  2.  the -Exchange  clarified  that  it 
will  not  conduct  an  issue-by-issue  roll  out  of  the 
Electronic  Order  Capture  System  as  originally 
proposed. 


(b)  Definitions.  The  following  terms  as 
used  In  Rule  6  shall,  unless  the  context 
otherwise  indicates,  have  meanings 
herein  specified:  > 

(l)-(38)— No  change. 

(39)  The  term  "Electronic  Order 
Capture  System  "  ("EOC")  means  the 
Exchange's  electronic  audit  trail  and 
order  tracking  system  that  provides  a 
time-sequenced  record  of  all  orders  and 
transactions  on  the  Exchange.  EOC 
records  the  receipt  of  an  order  and 
documents  the  life  ofthe  order  through 
the  process  of  execution,  partial 
execution,  or  cancellation.  This  system 
includes  the  electronic  communications 
interface  between  EOC  booth  terminals 
and  the  Floor  Broker  Hand  Held 
applications.  Each  member's  EOC  booth 
terminal  and  each  Floor  Broker  Hand 
Held  Terminal  contains  an  electronic 
order  entry  screen  that  displays  the 
terms  and  conditions  of  each  order 
received  by  that  member. 

(c)-(e) — No  change. 


Admission  to  and  Conduct  on  the 
Options  Trading  Floor 

Rule  6.2(a)-(g) — No  change. 
(h)(l}-(2)— No  change. 
(3)  Requirements  and  Conditions. 
(A) — No  change. 

(B)  Orders  transmitted  by  registered 
Exchange  Market  Makers  may  be 
entered  directly  to  the  trading  posts.  All 
other  orders  may  be  entered  directly  to 
the  trading  posts  only  during  outgoing 
telephone  calls  that  are  initiated  at  the 
option  posts.  Pursuant  to  Rule  6.67(c), 
all  such  orders  must  be  immediately 
recorded  into  the  EOC  unless  there  is  a 
disruption  or  malfunction  to  the  EOC,  in 
which  case  the  EOC  Contingency 
Procedures  will  be  in  effect  in 
accordance  with  Rule  6.67(d)(1). 

(C) — No  change. 
(4) — No  change. 
(5)  Floor  Brokers. 
(A)-(B)— No  change. 

(C)  Ticket  to  Follow.  In  the  event  of 
a  disruption  or  malfunction  of  EOC, 
pursuant  to  Rule  6.67(d),  a  [A]  Floor 
Broker  in  a  trading  crowd  may  represent 
immediately  in  the  trading  crowd  a 
telephonic  order  received  from  a 
Member  or  Member  Firm  representative 
located  in  a  firm  member  booth  [who 
receives  a  telephonic  an  order  ft-om  a 
Member  or  Member  Firm  representative 
located  on  the  Trading  Floor  may 
represent  that  order  immediately  in  the 
trading  crowd],  provided  (a)  that  an 
order  ticket  for  the  order  must  be 
prepared  and  time  stamped  in  the 
member  firm  booth  before  the  order  is 
transmitted  telephonically  to  the  Floor 
Broker  in  the  trading  crowd;  and  (b)  that 
the  viTitten,  time-stamped  order  ticket 
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for  the  order  must  be  taken  to  the  Floor 
Broker  in  the  trading  crowd 
immediately  after  it  has  been  prepared. 

(D) — No  change. 

(6)-{10)— No  change. 

Commentary 

.01-.02 — No  change. 

.03    While  on  the  Trading  Floor, 
clerks  must  [shall]  display  at  all  times 
the  badge(s)  supplied  to  them  by  the 
Exchange.  [Any  Market-Maker  clerk 
who  writes  up  an  option  order  on  the 
Options  Floor  must  give  his  employer  a 
copy  of  that  order  before  it  is  delivered; 
the  employer  must  retain  the  copy  on 
his  person  until  it  is  executed.]  A  clerk 
receiving  a  phone  order  must 
immediately  record  the  details  of  the 
order  into  EOC  pursuant  to  Rule  6.67(c). 
[must  initial,  must  mark  as  opening  or 
closing  and  must  time-stamp  the  order.] 

.04    For  orders  excepted  from  EOC, 
pursuant  to  Rule  6.67(d),  a  Market- 
Maker  clerk  who  writes  up  an  option 
order  on  the  Options  Floor  must  give  his 
employer  a  copy  of  that  order  before  it 
is  delivered;  the  employer  must  retain 
the  copy  on  his  person  until  it  is 
executed.  A  clerk  receiving  a  phone 
order  must  initial,  must  mark  as 
opening  or  closing  and  must  time-stamp 
the  order. 

.05[.04]— No  change. 


Fast  Markets  and  Unusual  Market 
Conditions 

Rule  6.28(a)— No  change. 

(b)(1) — No  change. 

(2)  For  orders  excepted  from  EOC, 
pursuant  to  Rule  6.67(d),  [TJdie  OBO 
may  temporarily  move  less  active  issues 
to  another  post  if  the  Book  is  extremely 
active.  [Books  left  at  the  post  may  be 
separated  and  order  shoes  provided  for 
the  most  active  series  to  facilitate  order 
flow.  A  special  time  stamp  will  be 
placed  behind  the  Book  to  stamp 
incoming  transactions  before  they  go  to 
Price  Reporting.] 

(3)-(6)— No  change. 

(c)-(d) — No  change. 
***** 

Appointment  of  Market  Makers 

Rule  6.35 — No  change. 
Commentary  ^ 

.01-03— No  change. 

.04    For  the  purposes  of  this  rule, 
temporarily  undertaking  the  obligations 
of  a  Primary  Appointment  with  respect 
to  non-Primary  Appointment  classes  of 
option  contracts  at  the  request  of  an 
Options  Floor  Trading  Committee 
member  shall  not  be  deemed  trading  in 
non-Primary  Appointment  classes.  In 
addition,  a  Market  Makers'  trades 


effected  through  a  floor  broker  do  not 
coimt  for  nor  against  the  Market  Maker's 
75%  requirement,  regardless  of  whether 
the  trades  are  in  issues  within  or 
without  his  Primary  Appointment.  Also, 
Market  Makers  who  are  solicited  on  an 
order  on  behadf  of  an  account  other  than 
that  of  another  Market  Maker  may 
accommodate  such  orders,  provided 
that  the  orders  are  clearly  annoimced  in 
the  trading  crowd  as  solicited,  and  such 
transactions  shall  not  count  for  nor 
against  the  75%  requirement.  Such 
orders  [trades]  must  [shall]  be 
designated  by  the  Market  Maker  with  an 
"S"  in  the  "[o]Optional  Data"  field 
[section]  of  the  electronic  order  entry 
screen  or,  for  orders  excepted  from  EOC 
pursuant  to  Rule  6.67(d),  in  the 
"Optional  Data"  section  ofthe  trade 
ticket. 
.05 — No  change. 


"Crossing"  Orders  and  Stock/Option 
Orders 

Rule  6.47(a) — No  change. 

(b)  Crossing  of  Facilitation  Orders.  A 
Floor  Broker  who  holds  an  order  for  a 
public  customer  of  a  member 
organization  and  a  facilitation  order 
may  cross  such  orders  provided  that  he 
proceeds  in  the  following  manner: 

(1) — No  change. 

(2)  [The  option  order  tickets  for  both 
the  [fJFacilitation  orders  and  [the] 
customer  orders  must  be  entered  into 
EOC  and  [display]  all  ofthe  terms  of 
such  orders,  including  any 
contingencies  involving,  and  all  related 
transactions  in,  either  options  or 
underlying  or  related  seciuities,  must  be 
displayed  on  the  electronic  order  screen. 
If  facilitation  orders  and  customer 
orders  are  excepted  from  EOC,  pursuant 
to  Rule  6.67(d),  then  order  tickets  must 
display  this  same  information.  The 
Floor  Broker  must  disclose  all  securities 
that  are  components  of  the  customer 
order. 

(3)-(6)— No  change. 

(c) — No  change. 

(l)-(3)— No  change. 

(4)  "Solicited"  must  [shall]  be  entered 
[written]  in  the  "Optional  Data"  field  of 
the  electronic  order  entry  screen  or,  for 
orders  excepted  from  EOC  pursuant  to 
Rule  6.67(d),  written  in  the  "Optional 
Data"  section  ofthe  trade  ticket,  [area 
on  the  order  ticket  of  the  solicited  order. 
If  the  solicited  order  is  for  a  market 
maker  accoimt,  the  order  ticket  shall  be 
personally  initialed  by  the  solicited 
market  maker,  who  must  have  in  his 
possession  a  copy  of  such  order  ticket 
at  all  times  such  order  is  active.] 

(5) — ^No  change. 

(d)-{e) — No  change. 


(f)  Stock/Option  Orders.  When  a 
stock/option  order  is  taken  to  a  crowd 
for  execution,  the  stock  transaction  must 
be  effected  prior  to  the  option 
transaction  pursuant  to  Rule  6.47, 
Commentary  .04.  The  following 
procedure  applies  to  all  executions  of 
stock/option  orders:  [A]after  an 
agreement  with  other  members  of  the 
crowd  has  been  reached  as  to  the  terms 
of  the  transaction,  the  option  order  must 
be  entered  into  EOC  or,  for  orders 
excepted  from  EOC,  pursuant  to  Rule 
6.67(d),  written  on  tickets  [must  be 
written  up]  and  time  stamped.  However, 
the  option  transection  will  [order  tickets 
should]  not  be  reported  to  Options  Price 
Reporting  Authority  ("OPRA  ")  by  EOC 
or,  for  orders  excepted  from  EOC, 
pursuant  to  Rule  6.67(d),  turned  in  to 
the  Order  Book  Official  at  this  time.  The 
members  will  [shall]  attempt  to 
immediately  effect  the  transaction  in  the 
underlying  or  related  security.  If  the 
stock  transaction  cannot  be  executed 
immediately  or  is  effected  at  a  price 
other  than  an  [the]  agreed-upon  price, 
the  members  ivi77  [shall]  not  be  held  to 
the  option  transaction,  ff  the  stock 
transaction  is  effected  at  an  [the]  agreed- 
upon  price,  then  all  the  members  who 
participated  in  the  option  transaction 
will  [shall]  be  held  to  their  agreed-upon 
price.  At  the  time  the  stock  transaction 
is  effected,  the  option  transaction  must  . 
be  immediately  entered  into  EOC  and 
reported  to  OPRA  or,  for  orders 
excepted  from  EOC,  pursuant  to  Rule 
6.67(d),  trade  tickets  must  [should]  be 
given  to  the  Order  Book  Official. 

Commentary  ; 

.01-06 — No  change. 

***** 

Discretionary  Transactions 

Rule  6.48.(a)-(b)— No  change. 

(c)  A  Market  Maker  shall  not  exercise 
discretion  in  an  account  unless  he  has 
a  direct  interest  in  such  accoimt.  Market 
Makers  may  not  exercise  discretion  over 
any  account  other  than:  a  joint  accoimt 
approved  pursuant  to  Rule  6.39,  or  an 
accoimt  in  which  the  Market  Maker  has 
a  direct  interest.  For  purposes  of  this 
Rule,  the  term  "direct  interest"  in  an 
account  is  limited  in  its  meaning  to 
include  only  a  participation -in  the 
profits  and  losses  in  such  account,  or  in 
the  case  of  a  partnership  or  corporation, 
a  representative  of  such  partnership  or 
corporation  who  has  a  supervisory 
responsibility  over  such  account.  Only 
persons  registered  as  Market  Makers  and 
subject  to  the  performance  obligations 
set  forth  in  Ride  6.37,  may  exercise 
discretion  over  an  account. 

(1)  A  Market  Maker  wishing  to  effect 
such  discretionary  transactions  for 
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than  the  Market  Maker's 
accoimt  or  a  joint  account  must 
with  a  Floor  Broker  and 
set  forth  in  Rule  6.85. 
dentihcdtion  of  the  order  as  a 

jrder  is  required  pursuant 
6.68{a)(5).  ((7),  "Record 


accounts  other 
personal 
enter  the  orde  r 
the  procedure  s 
The  i 

discretionary 
to  [PCX  1  Ru'H 
of  Orders. 

(A)  The  del  ring 
the  Market  Mi  ker 


acronym  [name]  of 
for  whom  the 
jeing  executed  must  be 
bottom  of  the  ticket  (B- 
entei^d  into  EOC  or,  for  orders 
HOC,  pursuant  to  Rule 
on  the  ticket  along  with 
ai  Tonym  [badge  number]  of 
Mi  ker  exercising  discretion 
1>ader/M07)];  and 

be  placed  after  the 
s  clearing  acronym 
vhose  account  the  trade  is 
1  he  firm  box  (e.g..  M05 


transaction  is 
[printed  at  the 
6-l(c)). 
excepted  fron 
6.67(d).  writtdh 
the  clearing 
the  Market 
[(i.e.e.g.,  Joe 
(B)A"D" 
Market  Maker 
[number,]  for 
executed  [,  in 
Dlj. 

Solicited  Tran  sactions 


nust 


thj 


Old 


Rule  6.49(a 
(c)  "Solicite^i 
[written]  in 
the  electronic 
[area  on  the 
order.  For  orders 
pursuant  to 
must  be  writte  n 
sectioTi  on  the 
Solicited  orde : 


]  -(b) — No  change. 
""  must  [shall]  be  entered 
"Optional  Data"  field  of 
order  entry  screen  for 
er  ticket  of]  the  Sohcited 

excepted  from  EOC, 
?  6.67ld).  "Solicited" 
in  the  "Optional Data" 
order  ticket  of  the 


ORDER  BOOK 
Order  Book  O  ficial 


OmCIALS 
Defined 


fo- 


Obligations 
Rule  6.52(a 


Orders 
)j-{d) — No  change. 


^o 


Commentary 

.01.— .03— i 

.04    For 
orders  except^  fi 
Rule  6.67(d). 
of  Order  Book 
have  been  depjosited 
stamped  and 
receptacle. 

.05 — No  ch^ge. 


change. 

of  this  Section, 
rom  EOC,  pursuant  to 
11  be  within  the  custody 
Officials  only  when  they 
,  properly  time- 
I  larked,  in  the  proper 


pu  poses 


\n 


Certain  Types 


of  Orders  Defined 


Rule  6.62(a 
(c)  A  contingency 
market  order 


cha  igi 


contingent 
satisfied. 

(d>— No 

(e)  Not  held 
is  an  order 
discretion  as 
executing  the 
must  be  desigi  i 
"Optional 
order  entry 


)|-(b) — No  change. 

order  is  a  limit  or 
buy  or  sell  that  is 
a  condition  being 
[while  the  order  is  at  the  Post.] 


t3 


upiin 


?e. 


thct 


^Dati 


order.  A  not  held  order 
provides  a  broker  with 
price  or  time  in 
jrder.  A  "not  held"  order 
ated  as  such  in  the 
"field  of  the  electronic 
For  orders  excepted 


SCI  een 


from  EOC,  pursuant  to  Rule  6.67(d),  a 
[A]  not  held  order  [is  an  order  that]  is 
marked  "not  held",  "NH",  "take  time" 
or  marked  with  some  [that  bears  any] 
qualifying  notation  giving  discretion  as 
to  the  price  or  time  at  which  such  order 
is  to  be  executed.  The  "net  held" 
designation  must  appear  in  the  "special 
instructions"  portion  of  the  order  ticket. 
Orders  that  merely  include  a  "not  held" 
designation  as  part  of  the  time  stamp 
will  not  be  deemed  to  be  "not  held" 
orders. 

(f}-(j) — No  change. 
***** 

Order  Format  and  System  Entry 
Requirements 

[Orders  Required  To  Be  in  Written 
Form] 

Rule  6.67(a}.  Transmitted  to  the  Floor. 
Each  order  transmitted  to  the  Floor  must 
be  recorded  legibly  in  a  format  [written 
form]  that  has  been  approved  by  the 
Exchange,  and  the  member  receiving 
such  order  must  record  the  time  of  its 
receipt  on  the  Floor.  Each  such  order 
must  be  in  a  legible  format  [written 
form]  when  transmitted  [taken]  to  the 
post  for  attempted  execution.  Orders 
sent  electronically  through  the 
Exchange's  Member  Firm  Interface  or 
orders  entered  into  the  Exchange's  EOC 
are  [deemed  to  be  written]  approved 
formats  for  transmitting  orders  for 
purposes  of-Rule  6.67. 

(o)  Order  Format  Requirements. 
Orders  sent  to  the  Exchange  for 
execution  must  comply  with  the  order 
format  requirements  established  by  the 
Exchange  relating  to,  among  other 
things,  option  symbol,  expiration 
month,  exercise  price,  type  of  option 
(call  or  put),  quantity  of  option 
contracts,  clearing  member 
organization,  whether  the  order  is  to  buy 
or  sell,  and  whether  the  order  is  market 
or  limit. 

[(b)  Cancellations  and  changes.  Each 
cancellation  of,  or  change  to,  an  order 
that  has  been  transmitted  to  the  Floor 
must  be  recorded  legibly  in  a  written 
form  that  has  been  approved  by  the 
Exchange,  and  the  member  receiving 
such  cancellation  or  change  must  record 
the  time  of  its  receipt  on  the  Floor.] 

(c)  EOC  Entry  Requirement.  Every 
member  or  member  organization  that 
receives  an  order  for  execution  on  the 
Exchange  must  immediately  record  the 
details  of  the  order  (including  any 
modification  of  the  terms  of  the  order  or 
cancellation  of  the  order)  into  EOC, 
unless  such  order  has  been  entewd  into 
the  Exchange's  other  electronic  order 
processing  facilities  (e.g.,  orders  sent 
electronically  through  the  Exchange's 
Member  Firm  Interface).  The  details  of 


each  order  required  to  be  recorded  upon 
receipt  must  include  the  data  elements 
prescribed  in  Rule  6.68(a)(1)  through 
(9),  and  such  other  information  as  may 
be  required  by  the  Exchange  from  time 
to  time. 

[(c)  Executions.  A  member 
transmitting  ft'om  the  Floor  a  report  of 
the  execution  of  an  order  must  record 
the  time  at  which  a  report  of  such 
execution  is  received  by  such  member.] 

(d)  Exceptions  to  EOC  Entry 
Requirement.  The  EOC  entry 
requirement  provision  of  subsection  (c) 
will  not  apply  during  any  disruption  or 
malfunction  of  EOC  or  any  Exchange 
system  relied  on  by  a  Floor  member  to 
record  the  details  of  an  order. 

((d)  A  Floor  Broker  may  represent  a 
telephonic  order,  with  the  ticket  to 
follow,  as  provided  in  Rule  6.2(h)(4)(C).] 

(1)  EOC  Contingency  Procedures.  In 
the  event  of  an  EOC  system  disruption 
or  malfunction,  the  EOC  entry 
requirement  will  be  suspended  upon 
approval  by  two  Floor  Officials.  At  this 
time,  member  firms  shall  use  a  backup 
supply  of  tickets  to  record  the  details  of 
all  orders  received  through  non- 
electronic means.  All  order  events  (i.e., 
receipt,  changes,  execution,  partial 
execution,  cancellation,  or  nothing 
done)  must  be  immediately  time 
stamped  (a  time  stamp  synchronized 
with  the  atomic  clock  will  be  available 
at  all  trading  posts).  During  such 
circumstances,  existing  rules  on  manual 
processing  of  order  tickets  are. 
applicable.  Once  the  disruption  or 
malfunction  to  the  EOC  system  has  been 
corrected,  as  determined  by  two  Floor 
Officials,  all  member  firms  must  input 
all  orders  into  an  EOC  device  via  the 
"as-of  field,  noting  the  times  of  events 
of  the  orders.  Any  member  firm  who 
fails  to  follow  such  procedures  will  be 
subject  to  disciplinary  action  pursuant 
to  Rule  10. 

(e)  Hand  Signals.  The  following 
regulations  govern  the  proper  use  of 
hand  signals  on  the  Options  Trading 
Floor:  [(1)]  Hand  signals  may  always  be 
used  to  request  and  to  relay  information 
regarding  current  quotations  and  market 
size.  Hand  signals  may  also  be  used  to 
increase  or  decrease  the  size  of  an  order, 
to  change  the  order's  limit,  to  cancel  an 
order  or  to  activate  a  market  order. 

(1)  EOC  Eligible  Orders.  Any 
cancellation  of  or  change  to  an  order 
relayed  to  a  Floor  Broker  through  the 
use  oi  hand  signals  must  be  entered  into 
EOC  [also  must  be  relayed  to  the  Floor 
Broker  in  a  time  stamped,  written  form 
immediately  thereafter].  All 
cancellations  and  changes  of  orders  held 
by  the  Order  Book  Official  must  be 
immediately  submitted  electronically. 
[in  written  form.  Executing  brokers  who 
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receive  such  communications  must  have 
a  written  order  in  their  possession  with 
all  of  the  following  information  on  the 
ticket:] 

(2)  Orders  Excepted  from  EOC 
Pursuant  to  Rule  6.67(d).  Executing 
brokers  who  receive  any  cancellation  of 
or  change  to  an  order  relayed  to  a  Floor 
Broker  through  the  use  of  hand  signals 
must  be  relayed  to  the  Floor  Broker  in 
a  time  stamped,  written  form 
immediately  thereafter.  All 
cancellations  and  changes  of  orders 
held  by  the  Order  Book  Official  must  be 
in  written  form.  Executing  brokers  who 
receive  such  communications  must  have 
a  written  order  in  their  possession  with 
all  of  the  following  information  on  the 
ticket: 

Underlying  security  ticker  symbol 
Expiration  month 
Striking  price 
Volume 
Purchase  or  Sale  Notation 

Whether  Market  or  Limit  Order 

M./[{2)1  Cancellation  of  orders  held  by 
the  Floor  Broker  must  be  in  written  form 
in  accordance  with  current  practice.  A 
Floor  Broker  may  cancel  an  order 
through  the  use  of  hand  signals  if  it  is 
followed  immediately  by  vmtten 
cancellation. 

(B)l(3)]  Any  change  to  an  order  must 
be  documented  in  writing  outside  of  the 
crowd  and  the  ticket  time-stamped, 
before  the  revised  order  may  be 
represented. 

[(f)  Any  member  desiring  to  use  an 
order  form  in  a  format  other  than  that 
provided  by  the  Exchange  must  submit 
such  form  to  the  Options  Floor  Trading 
Committee  and  obtain  its  approval  prior 
to  using  such  form  on  the  Floor.] 

(f)  The  system  entry  requirement 
prescribed  in  subsection  (c),  above,  will 
be  operative  on  or  before  August  29, 
2003. 


Record  of  Orders 

Rule  6.68(a).  Every  member 
organization  must  [shall]  maintain  and 
preserve  for  the  period  specified  under 
SEC  Rule  17a-4,  a  [written]  record  of 
every  order  and  of  any  other  instruction 
given  or  received  for  the  purchase  or 
sale  of  option  contracts.  Such  record 
must  [shall]  show  the  terms  and 
conditions  (market  order,  limit  order, 
etc.)  of  the  order  or  instruction  and  of 
any  modification  or  cancellation 
thereof,  and  in  addition  must  [shall]    * 
include: 

[(1)  The  account  designation  for 
which  such  order  is  to  be  executed; 

(2)  the  date  and  time  stamp  indicating 
the  time  the  order  was  entered  and 
executed  or  cancelled; 


(3)  the  type  of  option  and  the 
underlying  stock; 

(4)  the  expiration  month,  the  exercise 
price,  the  number  of  option  contracts 
and  the  execution  price  (premium); 

(5)  whether  the  order  is  a  purchase  or 
a  sale  (writing)  and  whether  the  order  is 
an  opening  or  a  closing  transaction; 

(6)  whether  the  order  is  solicited  or 
unsolicited;  and 

(7)  whether  the  order  is 
discretionary.] 

(1)  Clearing  member  organization; 

(2)  Option  symbol,  expiration  month, 
exercise  price,  and  type  of  option  (call 
or  put); 

(3)  Side  of  market  (buy  or  sell); 

(4)  Quantity  of  option  contracts; 

(5)  Any  limit  price,  stop  price,  or 
special  conditions; 

(6)  Opening  or  closing  transaction; 

(7)  Time  in  force; 

(8)  Account  origin  code; 

(9)  Solicited  or  unsolicited; 

(10)  Order  identification  number; 

(11)  Order  entry  date  and  time,  or  the 
date  and  time  of  any  modification  of  the 
terms  of  the  order  or  cancellation  of  the 
order; 

(12)  Order  execution  time  and  price; 

(13)  Identity  of  the  executing  broker 
and  the  other  party  to  the  transaction; 
and 

(14)  Such  other  information  as  may  be 
required  by  the  Exchaijge. 

(b)  EOC  Record  Retention.  Members 
and  member  organizations  will  comply 
with  their  record  keeping  obligations 
under  this  Rule  by  immediately  entering 
orders  upon  receipt  (including  any 
modifications  and  cancellations)  into 
EOC  or  the  Member  Firm  Interface  and 
retaining  the  record  of  such  orders. 

(c)  Record  Retention  for  Orders 
Excepted  from  EOC  Pursuant  to  Rule 
6.67(d)^  In  addition  to  the  white 
(control)  copy,  and/'or  hard  copy,  which 
must  be  kept  for  the  entire  amount  of 
time  specified  in  Securities  Exchange 
Act  Rule  17a— 4,  the  green  (commission) 
copy  must  also  be  retained  for  a 
minimum  of  48  hours  from  the  trade 
date.  In  the  case  of  those  orders 
executed  by  independent  Floor  Brokers, 
it  is  their  responsibility  to  retain  the 
green  (commisspn)  copy,  and  the 
executing  member  firm  must  retain  the 
white  or  hard  copy.  Also,  all  such 
records  must  be  readily  available  for  use 
on  the  trading  floor  for  the  resolution  of 
any  problems  relating  to  the  execution 
of  these  orders. 


Reporting  Duties 

Rule  6.69(a)-{e) — No  change. 

Commentary 

.01    EOC  Reporting  Procedure.  The 
Options  Floor  Trading  Committee  has 


established  the  following  procedure  for 
reporting  of  transactions  pursuant  to 
Rule  6.69.  For  each  transaction  on  the 
Exchange  in  which  a  member  [he] 
participates  as  seller,  that  [a  floor] 
member  will  [shall]  immediately  record 
into  EOC,  [on  a  card  or  ticket  in  a  form 
acceptable  to  the  Committee  his]  its 
assigned  broker  initial  code,  the  symbol 
of  the  underlying  security,  the  type, 
expiration  month  and  exercise  price  of 
the  option  contract  sold,  the  transaction 
price,  the  number  of  contract  units 
comprising  the  transaction,  the  name  of 
the  contra  clearing  member,  and  the 
assigned  broker  initial  code  of  the 
contra  member.  Members  must  report 
any  [shall  identify  price  reporting 
tickets  which  represent  the]  partial 
execution  of  a  larger  order  info  EOC  [the 
manner  prescribed  by  the  Exchange. 
The  card  or  ticket  for  a]  Any  agency 
order  must  [shall]  also  include  the 
account  origin  code],],  [as  set  forth  in 
Commentary  .02  below.  This  reporting 
card  or  ticket  shall  immediately  be  time- 
stamped  at  the  station  where  option 
contracts  of  the  class  involved  are 
traded  and  attached  to  the  appropriate 
"buy"  ticket.  The  card  or  ticket  shall 
then  be  placed  in  the  price  reporting 
card  box  provided  at  the  station.  Before 
placing  the  tickets  in  the  box,  the 
member  shall  use  his  best  efforts  to 
make  sure  that  the  Order  Book  Official 
with  respect  to  option  contracts  of  the 
class  involved,  or  the  Order  Book 
Official  clerk,  is  aware  of  the  transaction 
and  its  price.  In  transactions  when  the 
buyer  accepts  tickets  from  the  seller(s), 
it  shall  be  the  buyer's  responsibility  to 
time-stamp  the  tickets,  use  best  efforts  at 
securing  the  Order  Book  Staff's  attention 
to  the  transaction,  and  submit  the 
tickets  into  the  box.]  Any  floor  member 
failing  to  immediately  report  a 
transaction  in  accordance  with  Rule 
6.69  will  [shall]  be  subject  to  [being 
fined]  disciplinary  action  pursuant  to 
Rule  10.  [by  the  Options  Floor  Trading 
Committee.] 

.02    Reporting  Procedures  for  Orders 
Excepted  from  EOC  Pursuant  to  Rule 
6.67(d).  The  Options  Floor  Trading 
Committee  has  established  the  following 
procedure  for  reporting  of  transactions 
pursuant  to  Rule  6.69.  For  each 
transaction  on  the  Exchange  in  which  a 
member  participates  as  seller,  that  floor 
member  will  immediately  record,  on  a 
card  or  ticket  in  a  form  acceptable  to  the 
Committee,  its  assigned  broker  initial 
code,  the  symbol  of  the  underlying 
security,  the  type,  expiration  month  and 
exercise  price  of  the  option  contract 
sold,  the  transaction  price,  the  number 
of  contract  units  comprising  the 
transaction,  the  name  of  the  contra 
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clearing  meml  er,  and  the  assigned 
broker  initial  i  ode  of  the  contra 
member.  Mem  'jers  must  identify  price 
reporting  tickt  ts  that  represent  the 
partial  execut  on  of  a  larger  order  in  the 
manner  presci  ibed  by  the  Exchange. 
The  card  or  tic  ket  for  any  agency  order 
must  also  incl  ide  the  account  origin 
code,  as  setfo\  th  in  Commentary  .03 
below.  This  rej  wrting  card  or  ticket  shall 
immediately  b  ?  time-stamped  at  the 
station  where  t  tption  contracts  of  the 
class  involved  are  traded  and  attached 
to  the  appropr  ate  "buy"  ticket.  The 
card  or  ticket  s  hall  then  be  placed  in  the 
price  reporting  card  box  provided  at  the 
station.  Before  placing  the  tickets  in  the 
box,  the  memb  °r  shall  use  his  best 
efforts  to  make  sure  that  the  Order  Book 
Official  with  rt  spect  to  option  contracts 
of  the  class  im  olved,  or  the  Order  Book 
Official  clerk,  j  s  aware  of  the 
transaction  an  /  its  price.  In  transactions 
when  the  buye.  accepts  tickets  from  the 
sellerfs).  it  sha.  I  be  the  buyer's 
responsibility  t  j  time-stamp  the  tickets, 
use  best  efforts  at  securing  the  Order 
Book  Staff's  at  ention  to  the  transaction, 
and  submit  the  tickets  into  the  box.  Any 
floor  member  failing  to  immediately 
report  a  transa  :tion  in  accordance  with 
Rule  6.69  will  I  e  subject  to  disciplinary 
action  pursuan  t  to  Rule  1 0. 

[.02     Report:  ng  of  Trade  Information. 
The  responsibi  ity  for  time  stamping 
and  reporting  c  f  trades  to  the  Order 
Book  is  as  folio  bvs: 

(a)  One  buyei ,  multiple  sellers — 
responsibility  i ;  with  the  buyer 

(b)  one  seller  multiple  buyers — 
responsibihty  i ;  with  the  seller 

(c)  one  buyer  one  seller — 
responsibility  i;  i  with  the  seller] 

.03     Origin  C  odes  for  Orders 
Excepted  from  IOC  Pursuant  to  Rule 
6.67(d).  For  pui  poses  of  Rule  6.69(d), 
trade  informatii  in  includes  the  proper 
account  origin  i  ;odes,  which  are  as 
follows:  "C"  foi  non-broker-dealer 
customer  accounts;  "F"  for  firm 
proprietary  aco  lunts;  "M"  for  member 
Market  Maker  a  Dcoimts;  and  "B/D"  for 
firm  orders  of  n  an-member  broker- 
dealer  accounts ,  stock  specialist 
accounts,  or  cu!  tomer  account  trades  of 
the  broker-deal(  ir  or  non-member 
broker-dealer.  Ii  i  addition.  Market 
Maker  clearing  firms  are  directed  to 
instruct  their  respective  trading  desks  to 
identify  Market  Maker  orders  that  are 
entered  fi-om  off  the  floor  and  not 
entitled  to  Marl  et  Maker  margin 

icing  a  "C"  after  the 
number  in  the  "firm" 
box  on  the  ticke  t.  Floor  Brokers,  when 
accepting  an  or(  er  by  phone  from  a 
Market  Maker,  <  re  similarly  directed  to 
identify  that  ore  er  in  the  same  manner. 


.04 — No  change. 

***** 

Priority  and  Order  Allocation 
Procedures 

Rule  6.75(aHh)— No  change. 

Commentary 

.01-.03— No  change. 

.04    Combination,  Spread  and 
Straddle  Orders.  Following  are  the 
proper  trading  procedures  for 
combination,  spread  and  straddle 
orders: 

(a)  Announcing  the  Order.  Any 
member  holding  a  combination,  spread, 
or  straddle  order  must  (write  it  on  one 
ticket  and  must]  bid  or  offer  for  each 
series  in  the  order.  For  orders  excepted 
from  EOC,  pursuant  to  Rule  6.67(d), 
such  orders  must  be  written  on  a  ticket. 
The  member  may  express  the  order  as 
it  applies  to  each  separate  series  or  may 
express  the  order  at  its  total  or  net  debit/ 
credit  alone,  so  long  as  it  is  clear  that 
the  member  is  attempting  to  execute 
both  series  as  a  combination,  spread,  or 
straddle.  The  executing  member  must 
ensure  that  the  trading  crowd  is  aware 
of  the  request  for  a  market  and  has  an 
opportunity  to  participate  in  the 
transaction. 

(bHg) — No  change. 
***** 

Joint  Accounts 

Rule  6.84(a)-(h) — No  change. 
Commentary 

.01-.02 — No  change. 

.03    Transactions  on  the  Floor  will  be 
presumed  to  be  for  the  proprietary 
account  of  the  individual  members 
unless  the  executing  member  enters  the 
joint  account  symbol  into  EOC.  For 
orders  excepted  from  EOC,  pursuant  to 
Rule  6.67(d),  transactions  on  the  Floor 
will  be  presumed  to  be  for  the 
proprietary  account  of  the  individual 
inembers  unless  the  joint  account 
symbol  is  given  up  and  used  on  the 
trade  ticket  to  represent  the  joint 
account  as  the  executing  member. 

.04    Any  order  of  a  joint  account 
participant],]  that  [which]  is  executed 
by  a  Floor  Broker,  must  [shall]  be  in 
accordance  with  the  procedures  set 
forth  in  Rule  6.85,  except  that  the  joint 
account  trading  number  with  its  alpha 
identification  must  be  entered  into  EOC, 
or,  for  order  excepted  from  EOC, 
pursuant  to  Rule  6.67(d),  the  joint 
account  trading  number  with  its  alpha 
identification  must  [should]  appear  in 
the  "executing  firm"  area.  Additionally, 
a  joint  accoimt  may  not  bid,  offer, 
purchase,  sell,  or  enter  orders  in  an 
option  series  in  which  a  Floor  Broker 
holds  an  order  on  behalf  of  the  joint 


account  or  for  the  proprietary  accoimt  of 
another  participant  in  the  joint  accoimt. 
Orders  of  joint  account  participants  in  a 
particular  option  series  may  not  be 
concurrently  represented],]  by  one  or 
more  Floor  Brokers. 

.05-07 — No  change. 

*****- 

Market  Maker  Orders  Executed  By  Floor 
Brokers 

Rule  6.85(aHc}— No  change. 

Commentary 

.01-02— No  change. 

.  03     Orders  Excepted  from  EOC 
Pursuant  to  Rule  6.67(d).  Market  Maker 
order  tickets  should  be  prepared  by  the 
Market  Maker,  when  possible.  All 
orders  must  [shall]  be  recorded  and 
time-stamped,  pursuant  to  Rule  6.67. 
Order  tickets  must  [shall]  include  the 
acronym  of  the  Market  Maker  entering 
the  order  in  the  area  marked  "buying 
firm/selling  firm,"  with  the  Market 
Maker's  name  printed  at  the  bottom  of 
the  ticket.  Order  tickets  must  be  marked 
to  indicate  whether  the  order  is  "GTC" 
or  day  only.  The  acronym  of  the 
executing  Floor  Broker  must  [shall]  be 
written  in  the  area  marked  "executing 
member."  When  utilizing  a  "partial 
order"  ticket  to  facilitate  the  completion 
of  an  order,  the  control  number  of  the 
original  order  ticket  must  be  written  on 
the  partial  order  ticket. 

Except  as  provided  in  Rule 
6.2(h){5)[(4)]{C)  (Ticket  to  Follow  Rule), 
when  a  Floor  Broker  receives  a  verbal 
order  fiT)m  a  Market  Maker,  or  when  a 
Floor  Broker  is  requested  by  a  Market 
Maker  to  alter  an  order  in  his  possession 
in  any  way.  the  Floor  Broker  must 
[shall]  immediately  prepare  an  order 
ticket  from  outside  the  trading  crowd 
and  timestamp  it. 
***** 

Floor  Broker  Hand-Held  Terminals 

Rule  6.89(a)— No  change. 

(b)  Proprietary  Brokerage  Order 
Routing  Terminals: 

(l)-{3)— No  change. 

{4)(A) — No  change. 

(B)  Orders  Excepted  from  EOC 
Pursuant  to  Rule  6.67(d).  When  a 
Member  executes  an  order  that  was 
received  over  a  Terminal,  the  Member 
must  fill  out  and  immediately  time 
stamp  a  trading  ticket  [within  one 
minute  of  the  execution].  Exchange 
rules  on  record  keeping  and  trade 
reporting  are  unchanged. 

(CHD)— No  change. 

(5)-(7) — No  change. 
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n.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  ofthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

Background 

The  Exchange  is  proposing  to  effect 
rule  changes  to  support  the 
implementation  of  its  new  audit  trail 
system  known  as  Electronic  Order 
Capture  System  ("EOC").^  EOC  is 
intended  to  fulfill  one  of  the 
undertakings  contained  in  the 
Commission's  Order  Instituting  Public 
Administrative  Proceedings  Pursuant  to 
Section  19(h)(1)  ofthe  Securities 
Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions. 
("Order"). 6  Specifically,  this  rule  filing 
is  intended  to  respond  to  Section 
IV.B.e.(v)  of  the  Order,  which  requires, 
among  other  things,  that  the  PCX 
incorporate  into  its  audit  trail  all  non- 
electronic orders  such  that  the  audit 
trail  provides  an  accurate,  time- 
sequenced  record  of  electronic  and 
other  orders,  quotations  and 
transactions,  beginning  with  the  receipt 
of  the  order  and  documenting  the  life  of 
the  order  through  the  process  of 
execution,  partial  execution,  or 
cancellation.^ 

Currently,  the  PCX  operates  an 
electronic  order  routing  and  execution 
system  called  Pacific  Options  Exchange 
Trading  System  ("POETS"),^  and 


^  PCX  is  currently  working  with  the  other  options 
exchanges  through  the  Intermarket  Surveillance 
Group  ("ISG")  in  the  design  and  implementation  of 
the  Consolidated  Options  Audit  Trail  System 
("COATS").  Upon  its  completion,  COATS  is 
expected  to  be  a  fully  integrated  intennarket  audit 
trail  using  quote  and  trade  data  from  all  the  options 
exchanges.  EOC  is  a  project  specific  to  PCX  and  it 
will  contain  certain  trade  information  for  inclusion 
into  COATS. 

"  See  Securities  Exchange  Act  Release  No.  43268 
(September  11,  2000)  and  Administrative 
Proceeding  File  No.  3-10282. 

'Wat  13-14. 

"POETS  is  the  Exchange's  automated  trading 
system  comprised  of  an  options  order  routing 


several  other  peripheral  systems 
including  the  Pacific  Options  Processing 
System  ("POPS")  ^  and  the  Floor  Broker 
Hand  Held  trading  system,*"  in 
conjunction  with  traditional  open 
outcry  trading  with  Floor  Brokers  and 
competing  Market  Makers.  The 
Exchange's  Member  Firm  Interface 
("MFI")  enables  Member  Firms  to  send 
orders  electronically  to  the  Exchange  for 
delivery  to  either  POETS,  a  Floor  Broker 
Hand  Held  Terminal,  or  to  a  Member 
Firm's  default  destination.*'  While  all 
executions  using  POETS  and  electronic 
hand-held  devices  carry  immediately 
assigned  system  times,  orders  that  are 
routed  to  the  Floor  by  telephone  or  sent 
to  Member  Firm  printers  located  on  the 
Floor  generally  require  manual  trade 
ticket  processing.  Under  the  proposal, 
ECX]  will  eliminate  the  manual 
processing  of  order  tickets  and  will 
further  faciUtate  the  creation  and 
development  of  a  comprehensive  audit 
trail  and  automated  surveillance 
systems. 

Summary  of  Proposed  Rule  Changes 

The  Exchange  is  proposing  to  adopt  a 
number  of  changes  to  its  rules  regarding 
the  record  of  orders  (principally  PCX 
Rules  6.67  and  6.68)  to  enhance  the 
Exchange's  audit  trail  and  self- 
regulatory  capabilities.  The  proposed 
changes  to  the  text  of  the  PCX  rules  are 
summarized  below. 

(l)  Electronic  Order  Capture  System 
("EOC") 

EOC  is  the  Exchange's  proposed 
electronic  audit  trail  and  order  tracking 
system  that  will  provide  a  time- 
sequenced  record  of  all  orders  and 
transactions  on  the  Exchange.  *2  EOC 
will  record  the  receipt  of  an  order  and 
will  document  the  life  of  the  order 
through  the  process  of  execution,  partial 
execution,  or  cancellation.  This  system 
includes  the  electronic  communications 
interface  between  EOC  booth  terminals 
and  the  Floor  Broker  Hand  Held 


system,  an  automatic  execution  system  ("Auto-Ex"), 
an  on-line  limit  order  book  system  ("Auto-Book"), 
and  an  automatic  market  quote  update  system 
("Auto-Quote"). 

■POPS  is  the  Exchange's  automated  system  that 
compares  trade  information  entered  by  Member 
Firms  and  submits  trades  to  the  Options  Clearing 
Corporation  for  clearance  and  settlement. 

<°Tbe  Floor  Broker  Hand  Held  inter&ce  is  an 
automated  order  delivery  system  that  enables  Floor 
Brokers  to  receive  and  execute  orders  electronically, 
and  to  report  trade  executions  to  the  tape  via  the 
Options  Price  Reporting  Authority  ("OPRA")  and  to 
POPS  for  clearing.  See  PCX  Rule  6.89. 

"  A  Member  Firms"  defeult  destination  may  be 
either  a  particular  firm  booth  or  a  remote  entry  site, 
to  which  orders  that  foil  to  meet  the  eligibility 
criteria  necessary  for  Auto-Ex  or  Auto-Book  will  be 
delivered. 

>2  See  proposed  PCX  Rule  6.1(b)(39)  (definition  of 
"Electronic  Order  Capture  System"). 


Terminal  applications.  Each  Member's 
EOC  booth  terminal  and  each  Floor 
Broker  Hand  Held  Terminal  will  contain 
an  electronic  order  entry  screen  that 
displays  the  terms  and  conditions  of 
each  order  received  by  that  Member. 

The  Exchange  is  proposing  to  adopt 
new  PCX  Rule  6.67(c),"  which  requires 
that  every  Member  or  Member 
Organization  that  receives  an  order  for 
execution  on  the  Exchange  must 
immediately  **  record  the  details  of  the 
order  (including  any  modification  of  the 
terms  of  the  order  or  cancellation  of  the 
order)  into  EOC,  unless  such  order  has 
been  entered  into  the  Exchange's  other 
electronic  order  processing  facilities  '^ 
(e.g.,  orders  sent  electronically  through 
the  Exchange's  MFI).'^  The  details  of 
each  order  that  will  be  required  to  be 
recorded  upon  receipt  include  the 
following:'^  (1)  Clearing  member 
organization;  (2)  Option  symbol, 
expiration  month,  exercise  price,  and 
type  of  option  (call  or  put);  (3)  Side  of 
market  (buy  or  sell);  (4)  Quantity  of 
option  contracts;  (5)  Any  limit  price, 
stop  price,  or  special  conditions;  (6) 
Ofwning  or  closing  transaction;  (7)  Time 
in  force;  (8)  Account  origin  code;  and  (9) 
Solicited  or  unsolicited.** 

Member  Firms  may  comply  with  the 
proposed  rule  in  one  of  three  ways:  (1) 
Required  order  details  may  be 
transmitted  via  the  Exchange's  other 
electronic  order  processing  facilities 
that  electronically  assign  the  time  of 
receipt  on  the  Exchange;  (2)  Order 
details  may  be  routed  to  the  Member 


"Former  PCX  Rules  6.67(b),  (c)  and  (d)  are  being 
deleted  as  they  are  redundant  and  superfluous 
provisions  pursuant  to  proposed  PCX  Rules  6.67(c), 
6.67(d)  and  6.67(d)(1). 

"The  Exchange  commits  that  it  will  implement 
proactive  and  effective  surveillance  procedures  for 
violations  of  Exchange  rules  and  federal  securities 
laws,  including,  but  not  limited  to,  rules  prohibiting 
trading  ahead  and  front  running,  related  to  the  entry 
of  customer  orders  into  the  EOC  system. 

"The  EOC  entry  requirement  will  also  apply  to 
PCX  Plus. 

"The  systemic  entry  requirement  would  not  be 
applicable  to  transactions  initiated  on  the  Floor  and 
executed  by  a  registered  Market  Maker  or  a  Lead 
Market  Maker  for  their  own  account,  as  such  trades 
that  may  be  initiated  on  the  Floor  and  that  are 
already  reported  to  POETS  via  proprietary  hand- 
held devices. 

<'The  Exchange  notes  that  the  order  entry  time 
and  identification  number  are  automatically 
assigned  upon  entry  info  EOC.  Further,  the 
Exchange  notes  that  certain  data  elements  tied  to 
execution,  such  as  executing  broker,  contra  broker, 
execution  time  and  price  are  not  available  at  the 
time  that  order  details  are  entered  into  EOC.  This 
information  will  be  captured  automatically  by  EOC 
at  the  time  of  execution  of  an  order.  Telephone  call 
between  Peter  D.  Bloom  and  Tania  ].  Cho, 
Attorneys.  PCX,  and  Jennifer  Colihan.  Special 
Counsel.  Division,  Commission,  on  fuly  29,  2003. 

"The  proposed  rule  also  includes  a  provision 
that  would  require  Member  Firms  to  record  such 
other  information  as  may  be  required  by  the 
Exchange  from  time  to  time. 
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(2)  Order  Format  Requirements 

The  Exchange's  current  rules 
governing  the  order  format  requirements 
in  transmitting  orders  to  the  Exchange 
are  set  forth  in  PCX  Rule  6.67(a).  The 
Exchange  is  proposing  to  add 
interpretive  language  to  make  it  clear 
that  EOC  is  an  approved  format  for 
transmitting  orders  for  purposes  of  this 
Rule.  In  addition,  proposed  PCX  Rule 
6.67(b)  requires  that  orders  sent  to  the 
Exchange  for  execution  must  comply 
with  the  order  format  requirements 
established  by  the  Exchange  relating  to, 
among  other  things,  option  symbol, 
expiration  month,  exercise  price,  type  of 
option  (call  or  put),  quantity  of  option 
contracts,  clearing  member  organization, 
whether  the  order  is  to  buy  or  sell,  and 
whether  the  order  is  market  or  limit. 

(3)  Exceptions  to  EOC  Entry 
Requirement 

An  exception  to  the  requirement  for 
recording  order  information  into  EOC  is 
contained  in  proposed  PCX  Rule 
6.67(d).  Under  this  proposed  rule,  if  a 
disruption  or  malfunction  to  EOC  or  any 
other  Exchange  electronic  order 
processing  system  occurs,  the  EOC  entry 
requirement  will  be  suspended  upon  the 
approval  of  two  Floor  Officials,  and  the 
EOC  Contingency  Procedures  will  be  in 
effect  pursuant  to  PCX  Rule  6.67(d)(l).22 
If  the  Exchange  is  still  able  to  process 
and  disseminate  quotes  accurately,  then 
any  orders  received  by  the  Exchange 
will  be  processed  manually  through  the 
use  of  paper  tickets.  In  such 
circumstances,  all  other  Exchange  rules 
governing  options  trading  will  remain  in 
effect.  Accordingly,  the  Exchange 
intends  to  retain  its  existing  rules  that 
are  applicable  to  the  manual  processing 
of  order  tickets.  Minor  changes  have 
been  made  throughout  the  existing 
options  trading  rules  to  allow  for 
manual  processing  of  trade  tickets  when 
necessary. 

(4)  Record  of  Orders 

Current  PCX  Rule  6.68(a)  requires 
Member  Organizations  to  maintain  and 
preserve  certain  information  items 
relating  to  the  terms  of  each  option 
order.  The  Exchange  is  proposing  to 
make  minor  technical  changes  to  the 
text  by  renaming  and  renumbering 
certain  information  items  enumerated  in 
the  Rule  for  clarity.  The  proposed  rule 
change  does  not  replace  existing 


requirements  for  recording  orders 
contained  in  this  Rule. 

The  Exchange  is  also  proposing  to  add 
new  PCX  Rule  6.68(b)  to  make  it  clear 
that  Members  and  Member 
Organizations  must  comply  with  their 
record  keeping  obligations  under  this 
Rule  by  inmiediately  entering  orders 
upon  receipt  (including  any 
modifications  and  cancellations)  into 
EOC  or  the  MFI  and  retaining  the  record 
of  such  orders." 

(5)  Reporting  of  Trade  Information 

The  Exchange  proposes  to  rescind 
current  PCX  Rule  6.69,  Commentary  .02, 
which  relates  to  the  trade  reporting 
requirements  of  Members.  The 
Exchange  believes  that  this  rule  is 
superfluous  and  that  it  is  inconsistent 
with  PCX  Rule  6.69(b),  which  already 
requires  that  the  Member  representing 
the  sell  side  of  a  transaction  is 
responsible  for  reporting  the  transaction 
to  the  Exchange  in  a  form  and  manner 
prescribed  by  the  Exchange.  Therefore, 
because  current  PCX  Rule  6.69(b) 
accurately  reflects  the  PCX's  existing 
trade  reporting  requirements,  the 
Exchange  is  proposing  to  eliminate 
Conmientary  .02  of  this  rule  for  clarity. 

Proposed  new  PCX  Rule  6.69, 
Commentary  .02  specifies  the  reporting 
procedures  for  orders  that  are  manually 
processed  when  there  is  a  disruption  or 
malfimction  with  the  EOC  pursuant  to 
PCX  Rule  6.67(d).  This  proposed  new 
rule  was  adapted  from  current  PCX  Rule 
6.67,  Commentary  .01. 

(6)  Implementation  Date 

The  system  entry  requirement 
proposed  in  this  rule  change  will  be 
operative  on  or  before  August  29, 
2003.24  This  date  is  consistent  with  the 
extension  deadline  provided  by  the 
Commission  to  the  PCX  (and  other 
respondent  exchanges)  for  compliance, 
with  Section  IV.B.e.(v)  of  the  SEC  Order 
to  incorporate  into  the  audit  trail  all 
non-electronic  orders. 2^ 

(7)  Miscellaneous  Changes 

The  Exchange  proposes  to  make 
several  minor,  non-substanUve  changes 
to  the  text  of  several  existing  PCX  Rules 
to  correct  stylistic,  grammatical  and 
typographical  errors  and  to  conform  the 


'2  Under  the  proposed  rule,  member  firms  must 
use  a  backup  supply  of  tickets  to  record  the  details 
of  the  order  received  through  non-electronic  means 
and  time  stamp  the  order  of  events.  Once  the 
disruption  or  malfimction  has  been  corrected,  as 
determined  by  two  Floor  Officials,  member  firms 
must  input  all  orders  into  an  EOC  device  using  the" 
"as-of '  field. 


-3  Former  PCX  Rule  6.68(b)  is  being  renumbered 
as  new  Rule  6.68(c). 

2<  See  proposed  PCX  Rule  6.67(f). 

^^  See  Letter  from  j\nnette  L.  Nazareth,  Director, 
Division  of  Market  Regulation,  Stephen  M.  Cutler, 
Director,  Division  of  Enforcement,  and  Lori  A. 
Richards,  Director  of  Office  of  Compliance 
Inspections  and  Examinations,  Securities  and 
Exchange  Commission  to  Kathryn  L.  Beck,  Pacific 
Exchange,  Inc.,  dated  June  10,  2003. 
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proposed  rules  to  the  new  EOC 
requirements.26 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  vtrith 
Section  6(b)  2^  of  the  Act,  in  general,  and 
further  the  objectives  of  Section 
6(b)(5),28  in  particular,  because  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  and  perfect 
the  mechanisms  of  a  free  and  open 
market  and  to  protect  investors  and  the 
public  interest.  In  addition,  the 
Exchange  believes  that  the  proposed 
rule  change  is  consistent  with 
provisions  of  Section  llA(a)(l)(B)  of  the 
Act,29  which  states  that  the  new  data 
processing  and  commimications 
techniques  create  the  opportiinity  for 
more  efficient  and  effective  market 
operations. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conmients  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argufhents  concerning  the  foregoing. 


including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-57  and  should  be 
submitted  by  August  28,  2003. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  3° 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  03-20131  Filed  8-6-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48266;  File  No.  SR-Pttix- 
200S-56] 

Self-Regulatory  Organizations;  Notice 
of  Filing  end  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  a  Pilot 
Program  to  Deploy  the  Options  Floor 
Broker  Management  System 

July  31,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")',  and  Rule  19b-4  thereimder,2 
notice  is  hereby  given  that  on  July  31 , 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phbc"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons  and  to 
approve  the  proposal,  on  an  accelerated 


basis.  The  pilot  will  expire  on  August 
29,  2003. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  effect  a 
pilot  program  to  deploy  a  new 
component  of  the  Ebcchange's 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X)3  by  adopting  new  Phk  Rules 
1063(e)  and  1080,  Commentary  .06 
relating  to  the  Exchange's  Options  Floor 
Broker  Management  System  (the 
"System")  on  a  pilot  basis  begiiming  not 
later  than  July  31,  2003,  extending 
through  full  deployment  of  the  System 
not  later  than  August  29,  2003  ("the 
pilot"). 

In  order  to  have  enforceable  rules  in 
place  concerning  the  System,  and  to    • 
ensure  that  Floor  Brokers  using  the 
System  during  the  month-long 
deployment  would  not  be  in  violation  of 
current  Exchange  rules  concerning 
ticket  marking  requirements,  the 
Exchange  proposes  that  the  following 
rule  text,  which  would  apply  to  Floor 
Brokers  using  the  System  during  the 
pilot,  become  effective  on  a  pilot  basis, 
to  expire  on  August  29,  2003.* 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  New  text  is  in  italics; 
deletions  are  in  brackets. 


Obligations  And  Restrictions 
Applicable  To  Specialists  And 
Registered  Options  Traders 

Rule  1014. 

(a)-(f)  No  change. 

(g)  Equity  Option  and  Index  Option 
Priority  and  Parity 

(i)fA)  Exchange  Rules  119  and  120 
direct  members  in  the  establishment  of 
priority  of  orders  on  the  floor.  In 
addition,  equity  option  and  index 
option  orders  of  controlled  accounts  are 
required  to  yield  priority  to  customer 


»  See  e.g.,  proposed  PCX  Rules  6.48  and  6.62(e). 

"  15  U.S.C.  78flb). 

"  15  U.S.C.  78f(b)(5). 

29  15  U.S.C.  78k-l(a)(l)(B). 


30 17  CFR  200.30-3(a)(12). 
M5  U.S.C.  78s{b)(l). 
2  17CFR240.19b-4. 


3  AUTOM  is  the  Exchange's  electronic  order 
delivery,  routing,  execution  and  reporting  System, 
which  provides  for  the  automatic  entry  and  routing 
of  equity  option  and  index  option  orders  to  the 
Exchange  trading  floor.  Orders  delivered  through 
AUTOM  may  be  executed  manually,  or  certain 
orders  are  eligible  for  AUTOM's  automatic 
execution  feature,  AUTO-X.  Equity  option  and 
index  option  specialists  are  required  by  the 
Exchange  to  participate  in  AUTOM  and  its  features 
and  enhancements.  Option  orders  entered  by 
Exchange  members  into  AUTOM  are  routed  to  the 
appropriate  specialist  unit  on  the  Exchange  trading 
floor. 

•  The  Exchange  has  filed  for  permanent  approval 
of  the  proposed  rules.  See  SR-Phb<-2003-40  and 
Amendment  No,  1  thereto.  The  Exchange 
acknowledges  that  SR-Phlx-2003-40  and 
Amendment  No.  1  thereto  will  be  subject  to 
publication  of  a  Notice  in  the  Federal  Register  and 
subject  to  public  comment,  which  may  result  in 
amendments  to  the  proposed  rules. 
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orders  when  ci  impeting  at  the  same 
price,  as  described  t)elow. 

For  the  purpose  of  paragraph  (g)  of 
this  Rule,  "Inifiating  Order"  means  an 
incoming  contia-side  order.  "Remainder 
of  the  Order"  means  the  portion  of  an 
hiitiating  Ord^  that  remains  following 
the  allocation  ( if  contracts  to  customers 
that  are  on  par  ty,  in  accordance  with 
this  Rule  10141  g)(i).  The  remainder  of 
the  Order  shall  be  allocated  pursuant  to 
th  s  Rule  1014,  An  account  t)rpe  is 
either  a  control  led  accoimt  or  a 
customer  accoi  int.  A  controlled  account 
includes  any  ai  count  controlled  by  or 
under  common  control  with  a  broker- 
dealer.  Custom  3r  accounts  are  all  other 
accounts. 

Orders  of  coi  trolled  accounts  must 
yield  priority  t(  i  customer  orders.  Orders 
of  controlled  a(  counts  are  not  required 
to  yield  priorit  to  other  controlled 
account  orders. 

Orders  of  cor  trolled  accounts,  other 
than  ROTs  and  Specialists  market 
making  in-persi  )n,  must  be  (1)  verbally 
communicated  as  for  a  controlled 
accoimt  when  (laced  on  the  floor  and 
when  represent  ed  to  the  trading  crowd 
and  (2)  recordei  1  as  for  a  controlled 
account  by  app  opriately  circling  the 
"yield"  field  or  the  floor  ticket  of  any 
such  order  (exc  ;pt  market  maker  tickets) 
or,  in  the  case  c  f  trades  involving  a 
Floor  Broker,  b]  ■  making  the  appropriate 
notation  the  Of.  tions  Floor  Broker 
Management  S)  stem. 
(iiHv)  No  ch  mge. 
(vi)  In  order  1 3  facilitate  timely  tape 
reporting  of  exe  cuted  trades,  it  is  the 
duty  of  the  pers  ans  identified  below  to 
allocate,  match  md  time  stamp 
manually  execu  ted  trades  as  well  as  to 
submit  the  mate  hed  trade  to  the 
appropriate  per  ;on  at  the  respective 
specialist  post  i  nmediately  upon 
execution: 
(i)-(iv)  No  chi  inge. 
The  person  re  sponsible  for  trade 
allocation  (the  '  Allocating  Participant") 
shall,  for  each  ti  ade  allocated  by  such 
Allocating  Participant,  circle  his  or  her 
badge  identifica  tion  number  on  the 
trade  tickets,  idi  sntifying  himself  or 
herself  as  the  Ai  locating  Participant  in 
the  particular  tr  ide.  If  the  Allocating 
Participant  is  n(  t  a  participant  in  the 
trade  to  be  alloc  ited,  he/she  shall 
identify  himself 'herself  by  initiating  the 
trade  tickets.  In  the  case  of  a  trade  in 
which  a  Floor  B  oker  is  the  Allocating 
Participant,  sue  i  Floor  Broker  shall 
allocate  the  trac  e  using  the  Options 
Floor  Broker  Mc  nagement  System. 

Execution  Guar  mtees 


Rule  1015.  (a) 
(vi)  Floor  Brokers 
reasonable  effor  s 


(i) — (v)  No  change, 
must  make 
to  ascertain  whether 


each  order  entrusted  to  them  is  for  the 
account  of  a  customer  or  a  broker- 
dealer.  If  it  is  ascertained  that  the  order 
is  for  the  account  of  a  broker-dealer,  the 
responsible  Floor  Broker  must  advise 
the  crowd  of  that  fact  prior  to  bidding/ 
offering  on  behalf  of  the  order  or 
executing  the  order.  The  [responsible 
floor  agent]  Floor  Broker  or  his 
employees  must  (legibly  mark  the  floor 
ticket  as  "B/D")  make  the  appropriate 
notation  on  the  Options  Floor  Broker 
Management  System  when  it  has  been 
determined  that  the  order  is  for  an 
account  of  a  broker/dealer. 

(vii)  No  change. 

(b)  No  change. 

General  Comparison  and  Clearance 
Rule 

Rule  1051.  (a)  A  member  or  member 
organization  initiating  an  options 
transaction,  whether  acting  as  principal 
or  agent,  must  report  or  ensure  that  the 
transaction  is  reported  within  90 
seconds  of  the  execution  to  the  tape, 
except  that,  when  an  order  represented 
by  a  Floor  Broker  is  executed  against  a 
limit  order  on  the  book,  the  specialist 
must  report  or  ensure  that  the  portion  of 
the  transaction  represented  by  such 
specialist  is  reported  to  the  tape. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late.  A  pattern  or  practice 
of  late  reporting  without  exceptional 
circumstances  may  be  considered 
conduct  inconsistent  with  just  and 
equitable  principles  of  trade. 

(b)  No  cnange. 

Responsibilities  of  Floor  Brokers 

Rule  1063.  (a)-(d)  No  change. 

(e)  Options  Floor  Broker  Management 
System.  In  order  to  create  an  electronic 
audit  trail  for  options  orders 
represented  by  Floor  Brokers  on  the 
Exchange's  Options  Floor,  a  Floor 
Broker  or  such  Floor  Broker's  employees 
shall,  contemporaneously  upon  receipt 
of  an  order  and  prior  to  the 
representation  of  such  an  order  in  the 
trading  crowd,  record  all  options  orders 
represented  by  such  Floor  Broker  onto 
the  electronic  Options  Floor  Broker 
Management  System  (as  described  in 
Rule  1080.  Commentary  .06).  The 
following  specific  information  with 
respect  to  orders  represented  by  a  Floor 
Broker  shall  be  recorded  by  such  Floor 
Broker  or  such  Floor  Broker's 
employees:  (i)  The  order  type  (i.e., 
customer,  firm,  broker-dealer);  (ii)  the 
option  symbol;  (Hi)  buy,  sell,  or  cancel; 
(iv)  call,  put,  complex  (i.e..  spread, 
straddle),  or  contingency  order  as 
described  in  Rule  1C66;  (v)  number  of 
contracts;  (vi)  limit  price  or  market 
order  or,  in  the  case  of  a  complex  order. 


net  debit  or  credit,  if  applicable;  (vii) 
whether  the  transaction  is  to  open  or 
close  a  position.  Upon  the  execution  of 
such  an  order,  the  Floor  Broker  shall 
enter  the  time  of  execution  of  the  trade. 
Floor  Brokers  or  their  employees  shall  ' 
enter  clearing  information  onto  the 
Options  Floor  Broker  Management 
System  no  later  than  five  minutes  after 
the  execution  of  a  trade.  In  the  event  of 
a  malfunction  in  the  Options  Floor 
Broker  Management  System,  Floor 
Brokers  shall  record  the  required 
information  on  trade  tickets,  and  shall 
not  represent  an  order  for  execution 
which  has  not  been  time  stamped  with 
the  time  of  entry  on  the  trading  floor. 
Such  trade  tickets  shall  be  time  stamped 
upon  the  execution  of  such  an  order. 

Crossing,  Facilitation  and  Solicited 
Orders 

Rule  1064.  (a)  No  change. 

(b)  Facilitation  Orders.  A  Floor  Broker 
holding  an  options  order  for  a  public 
customer  and  a  contra  side  order  may 
cross  such  orders  in  accordance  with 
paragraph  (a)  above  or  may  execute  such 
orders  as  a  facilitation  cross  in  the 
following  manner: 

(i)  [A  legible  "F"  must  be  recorded  on 
the  floor  ticket.]  The  Floor  Broker  or  his 
employees  must  enter  the  appropriate 
notation  onto  the  Options  Floor  Broker 
Management  System  for  the  public 
customer's  order,  together  with  all  of  the 
terms  of  the  order,  including  any 
contingency  involving  other  options  or 
the  imderlying  or  related  securities. 

(ii)-(iii) 

(c)(i)-(ii)  No  change. 

(iii)  ("Solicited"  shall  be  written 
clearly  and  legibly  on  the  order  ticket  of 
the  solicited  order]  The  Floor  Broker  or 
his  employees  must  note  on  the  Options 
Floor  Broker  Management  System  that 
the  trade  involves  a  solicited  order. 

(d)  No  change. 

Commentary: 

No  change. 

Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X) 

Rule  1080.  (a)-{j)  No  change. 

Commentary: 

.01-05  No  change. 

.06  Options  Floor  Broker  Management 
System.  The  Options  Floor  Broker 
Management  System  is  a  component  of 
AUTOM  designed  to  enable  Floor 
Brokers  and/or  their  employees  to  enter, 
route  and  report  transactions  stemming 
from  options  orders  received  on  the 
Exchange.  The  Options  Floor  Broker 
Management  System  also  is  designed  to 
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establish  an  electronic  audit  trail  for 
options  orders  represented  and 
executed  by  Floor  Brokers  on  the 
Exchange,  such  that  the  audit  trail 
provides  an  accurate,  time-sequenced 
record  of  electronic  and  other  orders, 
quotations  and  transactions  on  the 
Exchange,  beginning  with  the  receipt  of 
an  order  by  the  Exchange,  and  further 
documenting  the  life  of  the  order 
through  the  process  of  execution,  partial 
execution,  or  cancellation  of  that  order. 
The  Exchange  will  begin  deployment  of 
the  Options  Floor  Broker  Management 
System  on  July  31.  2003.  with  floor-wide 
deployment  to  be  completed  not  later 
than  August  29.  2003. 

Proposed  Amendments  to  Option 
Floor  Procedure  Advices: 

A-1 1    Responsibility  to  Fill  Customer 
Orders 

(a)(i}-(v)  No  change. 

(vi)  Floor  Brokers  must  make 
reasonable  efforts  to  ascertain  whether 
each  order  entrusted  to  them  is  for  the 
account  of  a  customer  or  a  broker- 
dealer.  If  it  is  ascertained  that  the  order 
is  for  the  account  of  a  broker-dealer,  the 
responsible  Floor  Broker  must  advise 
the  crowd  of  that  fact  prior  to  bidding/ 
offering  on  behalf  of  the  order  or 
execiiting  the  order.  The  [responsible 
floor  agent]  Floor  Broker  or  his 
employees  must  [legibly  mark  the  floor 
ticket  as  "B/D"]  malce  the  appropriate 
notation  on  the  Options  Floor  Broker 
Management  System  when  it  has  been 
determined  that  the  order  is  for  an 
account  of  a  broker/dealer. 

(vii)  No  change. 

(b)  No  change. 

FINE  SCHEDULE  No  change. 

B-6    Priority  of  Options  Orders  for 
Equity  Options  and  Index  Options  by 
Account  Type  (EQUITY  OPTION  AND 
INDEX  OPTION  ONLY) 

(No  change  to  first  two  introductory 
paragraphs.) 

Section  A 

No  change. 

Section  B 

Orders  of  controlled  accoimts,  other 
than  ROTs  and  Specialists  market 
making  in-person,  must  be  (1)  verbally 
conmumicated  as  for  a  controlled 
account  when  placed  on  the  floor  and 
when  represented  to  the  trading  crowd 
and  (2)  recorded  as  for  a  controlled 
accoimt  by  appropriately  circling  the 
"yield"  field  on  the  floor  ticket  of  any 
such  order  (except  market  maker  tickets) 
or,  in  the  case  of  trades  involving  a 
Floor  Broker,  by  making  the  appropriate 
notation  on  the  Options  Floor  Broker 
Management  System. 


In  any  instance  where  an  order  is 
misrepresented  in  this  fashion  due  to 
factors  which  give  rise  to  the  concern 
that  it  was  the  result  of  anything  other 
than  an  inadvertent  error,  the  Exchange 
may  determine  to  bypass  the  fine 
schedule  below  and  refer  the  incident  to 
the  Business  Conduct  Committee  for 
possible  disciplinary  proceedings  in 
accordance  with  those  procedures  set 
forth  under  the  Exchange's  Disciplinary 
Ride  960. 

Section  C-E  No  change 
FINE  SCHEDULE  No  change. 

B-8    Use  of  Floor  Brokers  by  an  ROT 
While  on  the  Floor 

(a)  When  an  ROT  who  is  on  the  floor 
gives  an  order  to  a  Floor  Broker  for 
execution,  the  ROT  must  initial  and 
time  stamp  the  order  ticket.  The  Floor 
Broker  or  his  employees  must  [and] 
indicate  on  [it]  the  Options  Floor  Broker 
Management  System  whether  such 
order  is  opening  or  closing. 

(b)  If  such  order  opens  or  increases  a 
position  in  the  account  of  an  ROT,  the 
ROT  must  be  aware  of  the  terms  of  the 
trade,  initial  and  time  stamp  the  order 
and  retain  a  copy  of  the  ticket. 

FINE  SCHEDULE  No  change. 

B-11    Crossing,  Facilitation  and 
Solicited  Orders 

(a)  No  change. 

(b)  Facilitation  Orders — A  Floor 
Broker  holding  an  options  order  for  a 
public  customer  and  a  contra-side  order 
may  cross  such  orders  in  accordance 
with  paragraph  (a)  above  or  may  execute 
such  orders  as  a  facilitation  cross  in  the 
following  maimer: 

(i)  [A  legible  "F"  must  be  recorded  on 
the  floor  ticket].  The  Floor  Broker  or  his 
employees  must  enter  the  appropriate 
notation  onto  the  Options  Floor  Broker 
Management  System  for  the  public 
customer's  order,  together  with  all  of  the 
terms  of  the  order,  including  any 
contingency  involving  other  options  or 
the  underlying  or  related  securities. 

(ilHiii) 

(c)  (iMii)  No  change. 

(iii)  ["Solicited"  shall  be  vmtten 
clearly  and  legibly  on  the  order  ticket  of 
the  solicited  order.)  The  Floor  Broker  or 
his  employees  must  note  on  the  Options 
Floor  Broker  Management  System  that 
the  trade  involves  a  solicited  order. 

(d)  No  change. 

FINE  SCHEDULE  No  change. 

C-2  [Clocking  Tickets  for  Time  of  Entry 
on  the  Floor 

A  Floor  Broker  shall  not  represent  an 
order  for  execution  which  has  not  been 
time  stamped  with  the  time  of  entry  on 
the  trading  floor.  It  is  the  responsibility 


of  the  introducing  Floor  Brokerage  unit 
to  time  stamp  an  order  when  it  is 
received.] 

Options  Floor  Broker  Management 
System 

Options  Floor  Broker  Management 
System.  In  order  to  create  an  electronic 
audit  trail  for  options  orders 
represented  by  Floor  Brokers  on  the 
Exchange's  Options  Floor,  a  Floor 
Broker  or  such  Floor  Broker's  employees 
shall,  contemporaneously  upon  receipt 
of  an  order  and  prior  to  the 
representation  of  such  an  order  in  the 
trading  crowd,  record  all  options  orders 
represented  by  such  Floor  Broker  onto 
the  electronic  Options  Floor  Broker 
Management  System  (as  described  in 
Rule  1080.  Commentary  .06).  The 
following  specific  information  with 
respect  to  orders  represented  by  a  Floor 
Broker  shall  be  recorded  by  such  Floor 
Broker  or  such  Floor  Broker's 
employees:  (i)  The  order  type  (i.e., 
customer,  firm,  broker-dealer);  (ii)  the 
option  symbol;  (iii)  buy,  sell,  or  cancel; 
(iv)caU,  put,  complex  (i.e.,  spread,  ' 
straddle),  or  contingency  order  as 
described  in  Rule  1066;  (v)  number  of 
contracts;  (vi)  hmit  price  or  market 
order  or,  in  the  case  of  a  complex  order, 
net  debit  or  credit,  if  applicable;  (vii) 
whether  the  transaction  is  to  open  or 
close  a  position.  Upon  the  execution  of 
such  an  order,  the  Floor  Broker  shall 
enter  the  time  of  execution  of  the  trade. 
Floor  Brokers  or  their  employees  shall 
enter  clearing  information  onto  the 
Options  Floor  Broker  Management 
System  no  later  than  five  minutes  after 
the  execution  of  a  trade.  In  the  event  of 
a  malfunction  in  the  Options  Floor 
Broker  Management  System.  Floor 
Brokers  shall  record  the  required 
information  on  trade  tickets,  and  shall 
not  represent  an  order  for  execution 
which  has  not  been  time  stamped  with 
the  time  of  entry  on  the  trading  floor. 
Such  trade  tickets  shall  be  time  stamped 
upon  the  execution  of  such  an  order. 

FINE  SCHEDULE  No  change. 

C-3  Handling  Orders  of  Phlx  ROTs 
and  Other  Registered  Options  Market 
Makers 

(a)  No  change 

(b)  Upon  receipt  of  an  options  order 
on  the  Phlx  for  any  account  of  a  person 
registered  as  an  options  market  maker 
on  another  national  securities  exchange, 
the  Floor  Broker  or  his  employees  must 
[legibly  mark  the  letter  "N"  on  the  order 
ticket]  so  indicate  on  the  Options  Floor 
Broker  Management  System  and  must 
ensure  that  the  order  is  represented  in 
the  trading  crowd  as  a  "BD"  order  for 
the  purposes  of  the  Exchange's  [public 
customer  order  guarantee  rule  (i.e.,  the 
Ten-Up  Rule)]  yielding  requirements.  A 
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Floor  Broker  c  lust  make  reasonable 
efforts  to  inqu  re  which  orders  placed 
with  him  for  e  cecution  on  the  Phlx 
qualify  as  ["N'  'J  such  orders. 

(c)  Before  e>  ecutihg  an  opening 
transaction  on  behalf  of  a  Phlx  ROT,  the 
Floor  Broker  o  ^  his  employees  must 
ascertain  that  1  he  ROT  is  aware  of  the 
terms  of  the  tri  de  and  assure  that  the 
floor  ticket  has  been  initialed  and  time- 
stamped  by  thf  ROT  and  that  the  order 
is  appropriate!  y  entered  on  the  Options 
Floor  Broker  Management  System.  The 
Floor  Broker  tqust  [mark  a  "P"  on  the 
floor  ticket  of]  Inofe  on  the  Options  Floor 
Broker  Management  System  any 
opening  off-flopr  order  to  be  cleared  into 
a  Phbc  market  tnaker  account,  as 
indicated  by  a  phlx  ROT  seeking  market 
maker  margin  ^atment  for  such  order 
pursuant  to  Ru^e  1014,  Commentary  .01 
and  Advice  B-j*.  and  comply  with  the 
requirements  otf  Advice  B-12  respecting 
multiply  trade(  1  options. 

(d)  No  chan^  s. 
'    FINE  SCHEI ULE  No  change. 

F-1  Use  of  Ideitification  Letters  and 
Numbers 


All  Specialis  [s 
Brokers  must 


use 


ROTs,  and  Floor 
the  complete  alpha/ 
identiBcation  assigned  by  the 
loor  Brokers  or  their 
[put]  indicate  their 
numeric  identifiers  on 
w  lich  they  broker]  the 
1  roker  Management 
order  they  receive  and 
iradingcrowd. 

SCHEDjULE  No  change. 


numeric 
Exchange.  All 
employees  mus  t 
complete  alphj  / 
[every  ticket 
Options  Floor 
System  for  eac, 
represent  in  tht 

FINE 


Circling  "yield"  . 

Acronym  

ROT  initial/  time 

SS  

"r  

BD  

B/X    :. 

N  

P 

P/A  


!  tamp 


n.  Self-Regulatbry 
Statement  of  th  s 
Statutory  Basis 
Change 


In  its  flling 
Phlx  included 
the  purpose  of 
proposed  rule 
comments  it  received 
rule  change 


Ths 


F-2  Allocation,  Time  Stamping, 
Matching  and  Access  to  Matched  Trades 

(a)  No  change. 

The  person  responsible  for  trade 
allocation  (the  "Allocating  Participant") 
shall,  for  each  trade  allocated  by  such 
Allocating  Participant,  circle  his  or  her 
badge  identification  number  on  the 
trade  tickets,  identifying  himself  or 
herself  as  the  Allocating  Participant  in 
the  particular  trade.  If  the  Allocating 
Participant  is  not  a  participant  in  the 
trade  to  be  allocated,  he/she  shall 
identify  himself/herself/  by  initialing 
the  trade  tickets.  In  the  case  of  a  trade 
in  which  a  Floor  Broker  is  the  Allocating 
Participant,  such  Floor  Broker  shall 
allocate  the  trade  using  the  Options 
Floor  Broker  Management  System. 

(b)  A  member  or  member  organization 
initiating  an  options  transaction, 
whether  acting  as  principal  or  agent, 
must  report  or  ensure  that  the 
transaction  is  reported  within  90 
seconds  of  the  execution  to  the  tape, 
except  that,  when  an  order  represented 
by  a  Floor  Broker  is  executed  against  a 
limit  order  on  the  book,  the  specialist 
must  report  or  ensure  that  the  portion  of 
the  transaction  represented  by  such 
specialist  is  reported  to  the  tape. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late.  A  pattern  or  practice 
of  late  reporting  without  exceptional 
circumstances  may  be  considered 
conduct  inconsistent  with  just  and 
equitable  principles  of  trade. 

(c)  Execution  times  must  be  recorded 
on  the  reverse  side  of  one  or  more  of  the 
tickets  to  a  matched  trade. 

(d)  Once  a  trade  has  been  matched 
and  submitted  for  reporting  at  the  post. 


the  respective  Specialist  Unit  must 
preserve  the  matched  tickets  for  a 
period  of  not  less  than  three  years. 

(e)  Member  access  to  tickets 
comprising  a  matched  trade  is  available 
to  any  participant  of  that  trade,  as  well 
as  the  respective  Specialist  and  any 
Floor  Official  acting  in  his  capacity  as 
a  Floor  Official.  Requests  to  review 
trade  matches  must  be  made  with  the 
Specialist  Unit. 

FINE  SCHEDULE  No  change. 

F-4  Orders  Executed  as  Spreads, 
Straddles,  Combinations  or  Synthetics 
and  Other  Order  Ticket  Marking 
Requirements 

(a)  Sp,  St,  Comb,  Syn — Members 
executing  spread,  straddle  or 
combination  orders  in  reliance  upon  the 
"spread  priority  rule,"  Rule  1033(d),  or 
synthetic  option  (buy-write,  S5aithetic 
put  and  synthetic  call)  orders,  must 
mark  the  tickets  as  "sp"  for  spreads, 
"st"  for  straddles,  "comb"  for 
combinations  and  "syn"  for  synthetics. 
In  the  case  of  trades  involving  a  Floor 
Broker,  such  Floor  Broker  or  his 
employees  must  make  the  appropriate 
notation  on  the  Options  Floor  Broker 
Management  System. 

(b)  Additional  Marking 
Requirements — The  following  is  a  list  of 
requirements  to  mark  order  tickets  or,  in 
the  case  of  trades  involving  a  Floor 
Broker,  for  such  Floor  Broker  or  his 
employees  to  make  the  appropriate 
notations  on  the  Options  Floor  Broker 
Management  System,  including  a 
description  and  reference  to  the  Rule  or 
Advice  requiring  such  mark  or  notation: 


yielding/1 1(a)(1)  

identification  letter/#s  

on-ftoor  brokered  orders  

sold  sale  

facilitation  

non-member  BD 

bid-exempt „ 

non-Phlx  ROTs 

off-floor/market  maker  margin 
principal  acting  as  agent  


Advice  B-6 
Advice  F-1 
Advice  B-8,  C-3 
Advice  F-3 
Advice  B-1 1 
Advice  A-1 1 
Rule  1072 
Advice  C-3 
Rule  1014,  Comm! 
Rule  1015 


01 


FINE  SCHED  JLE  No  change. 


Organization's 
Purpose  of,  and 
for,  the  Proposed  Rule 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B. 
and  C  below,  of  the  most  significamt 
aspects  of  such  statements. 


with 


the  Commission,  the 
^atements  concerning 
<  nd  basis  for  the 
c  lange  and  discussed  any 
on  the  proposed 
text  of  these  statements 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Pmpose  ..j, 

The  purpose  of  the  proposed  rule 
change  is  to  deploy  the  System 
incrementally,  beginning  not  later  than 
July  31,  2003,  and  ending  at  the  time  of 
floor-wide  deployment,  which  would 
occur  not  later  than  August  29,  2003 
(the  "Rollout"). 
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The  Options  Floor  Broker  Management 
System 

Proposed  Phlx  Rule  1080, 
Commentary  .06  would  provide  a 
general  description  of  the  System  as  a 
component  of  AUTOM  designed  to 
enable  Floor  Brokers  and/or  their 
employees  to  enter^oute  and  report 
transactions  stemming  from  option 
orders  received  on  the  Exchange.  Floor 
Brokers  or  their  employees  would 
access  the  System  through  an  electronic 
Exchange-provided  handheld  device  on 
which  they  would  have  the  ability  to 
enter  the  required  information  as  set 
forth  in  proposed  Phlx  Rule  1063(e), 
either  from  their  resj>ective  posts  on  the 
options  trading  floor  or  in  the  trading 
crowd.  The  System  will  replace  the 
Exchange's  current  Floor  Broker  Order 
Entry  System  ("FBOE"),^  as  part  of  a 
roll-out  of  the  new  System  floor-wide. 
The  proposed  rule  would  also  include  a 
rollout  schedule  for  the  System,  setting 
forth  that  the  Exchange  will  begin 
deplo5anent  of  the  Options  Floor  Broker 
Management  System  on  July  31,  2003, 
with  floor-wide  deployment  to  be 
completed  not  later  than  August  29, 
2003. 

Proposed  Phlx  Rule  1063(e)  would 
include  a  description  of  the  purpose  of 
the  System,  which,  as  stated  above,  is  to 
create  an  electronic  audit  trail  for  option 
orders  represented  by  Floor  Brokers  on 
the  Exchange  Options  Floor.  The 
proposed  rule  also  sets  forth  the 
requirement  that  a  Floor  Broker  or  such 
Floor  Broker's  employees  must, 
contemporaneously  upon  receipt  of  an 
order  and  prior  to  the  representation  of 
such  an  order  in  the  crowd,  record  the 
required  information  regarding  all 
option  orders  represented  by  such  Floor 
Broker  onto  the  System.'^  The  Exchange 
believes  that  the  requirement  that  Floor 


^See  Securities  Exchange  Act  Release  No.  41524 
(June  14,  1999),  64  FR  33127  (June  21.  1999)  (SR- 
Phlx-99-11).  The  FBOE,  a  component  of  AUTOM, 
currently  provides  a  means  for  (but  does  not 
require)  Floor  Brokers  to  route  eligible  orders  to  the 
specialist's  post,  consistent  with  the  order  delivery 
criteria  of  the  AUTOM  System  set  forth  in  Phbc 
Rule  1080(b).  The  new  System  (which  Floor  Brokers 
would  be  required  to  use  under  the  instant 
proposal)  would  include  the  same  functionality  as 
the  FBOE,  in  addition  to  providing  an  electronic 
audit  trail  for  non-electronic  orders  received  by 
Floor  Brokers  by  way  of  the  entry  of  the  required 
information  in  proposed  Phlx  Rule  1063(e). 

*The  Exchange  recognizes  the  need  for  effective 
and  proactive  surveillance  for  activities  such  as 
trading  ahead  and  front-running.  It  currently 
conducts  automated  surveillance  for  such  activities 
and  will  incorporate  a  review  of  order  entry  into  the 
System  as  part  of  such  surveillance.  The  Exchange 
also  intends  to  implement  supplementary 
surveillance  and  examination  programs  related  to 
the  requirement  to  enter  order  information  into  the 
System  promptly  after  this  requirement  is 
instituted,  which  are  designed  to  address,  among 
other  things,  trading  ahead  and  front-running. 


Brokers  or  their  employees  enter  order 
information  onto  the  System 
contemporaneously  upon  receipt 
preserves  the  integrity  of  the  electronic 
audit  trail. ^ 

Additionally,  the  proposed  rule 
would  provide  that  upon  the  execution 
of  such  an  order,  the  Floor  Broker  shall 
enter  the  time  of  execution  of  the  trade.* 

Proposed  Phlx  Rule  1063(e)  would 
require  Floor  Brokers  or  their  employees 
to  record  the  following  specific 
information  onto  the  System  upon 
receipt  of  an  order:  (i)  The  order  type 
(i.e.,  customer,  firm,  broker-dealer);  (ii) 
the  option  sjmibol;  (iii)  buy,  sell,  or 
cancel;  (iv)  call,  put,  complex  [i.e., 
spread,  straddle),  or  contingency  order 
as  described  in  Phlx  Rule  1066;  (v) 
number  of  contracts;  (vi)  limit  price  or 
market  order  or,  in  the  case  of  a 
complex  order,  net  debit  or  credit,  if 
applicable;  and  (vii)  whether  the 
transaction  is  to  open  or  close  a 
position.  These  enumerated  elements  of 
an  order  are  ciurently  written  on  trade 
tickets;  the  proposed  new  rule  would 
simply  require  them  to  be  entered  onto 
the  System. 

Upon  entry  of  the  order  into  the 
System,  the  System  woidd 
automatically  record  the  time  of  entry, 
and  would  assign  an  identification  code 
that  is  particular  to  that  order  fo/ 
purposes  of  the  electronic  audit  trail. 

Clearing  Information 

Proposed  Phlx  Rule  1063(e)  would 
also  require  Floor  Brokers  or  their 
employees  to  enter  clearing  information 
onto  the  System  no  later  than  five 
minutes  after  the  execution  of  a  trade. 
Such  clearing  information  would 
include  the  account  number(s)  of  each 
contra-side  participant  to  the  Floor 
Broker's  trade  in  the  crowd  and  the 


'Currently,  OFPA  C-2  requires  Floor  Brokers  to 
time  stamp  an  order  ticket  when  it  is  received,  and 
provides  that  a  Floor  Broker  shall  not  represent  an 
order  for  execution  in  the  crowd  that  is  not  time 
stamped  with  the  time  of  entry  on  the  trading  floor. 
While  this  current  OFPA  is  intended  to  capture  the 
time  of  receipt  of  the  order  on  the  trade  ticket,  it 
does  not  currently  create  an  electronic;  audit  trail  for 
non-electronic  options  orders  represented  and 
executed  by  Floor  Brokers  on  the  Exchange  as 
required  by  the  Order.  The  Exchange  is  proposing 
herein  to  amend  OFPA  C-2  to  convert  the  time 
stamping  requirement  to  the  requirement  to  enter 
order  information  onto  the  System  concurrently 
upon  receipt  by  the  Floor  Broker,  which 
immediately  captures  the  information,  including 
the  time  of  entry,  into  the  electronic  audit  trail. 
Once  an  order  is  entered  into  the  System,  AUTOM 
is  able  to  track  the  life  of  such  an  order  through  its 
execution  or  partial  execution,  cancellation  or 
partial  cancellation,  and  report  to  the  consolidated 
tape,  as  well  as  any  changes  made  concerning  the 
size  of  the  order  or  its  limit  price,  if  applicable. 

■Once  the  Floor  Broker  executes  an  order  using 
the  System,  the  time  of  execution  would  be 
automatically  recorded  into  the  electronic  audit 
trail. 


number  of  contracts  bought  or  sold, 
which  would  be  immediately  reported 
via  AUTOM  to  the  clearing  firm  of  each 
crowd  participant  involved  in  the  trade. 
Once  the  clearing  information  is 
reported,  crowd  participants  involved  in 
the  trade  would  receive  a  position 
update,  enabling  them  to  know  their 
respective  positions  on  a  real-time  basis 
and  to  make  appropriate,  informed  and 
timely  hedging  and  transactional 
decisions.  The  purpose  of  this  provision 
is  to  assist  both  Floor  Brokers  and 
crowd  participants  involved  in  a  trade 
to  better  manage  their  risk  by  knowing 
their  account  status  on  a  reed-time  basis. 
Thus,  the  Exchange  believes  that  the 
five-minute  reporting  requirement  for 
clearing  information  to  be  entered  onto 
the  System  should  enable  crowd 
participants  to  better  manage  their  risk. 

System  Malfunctions 

Proposed  Phlx  Rule  1063  would 
provide  that,  in  the  event  of  a 
malfimction  in  the  Options  Floor  Broker 
Management  System,  Floor  Brokers 
shall  record  the  required  information  on 
trade  tickets,  and  shall  not  represent  an 
order  for  execution  which  has  not  been 
time  stamped  with  the  time  of  entry  on 
the  trading  floor.  Such  trade  tickets 
shall  be  time  stamped  upon  the 
execution  of  such  an  order.  This  reflects 
the  ciurent  practice  of  recording 
information  concerning  orders 
represented  and  executed  by  Options 
Floor  Brokers  onto  trade  tickets,  and 
using  time  stamps  to  record  the  time  of 
receipt  of  an  order,  and  the  time  of 
execution. 

Trade  Reporting 

Currently,  Exchange  members  or 
niember  organizations  that  initiate  an 
options  transaction  are  required  to 
report  the  execution  of  such  trades 
within  90  seconds  of  the  execution.^ 
Trades  are  ciurently  reported  by 
Exchange  persormel  known  as  Data 
Entry  Terminal  ("DET")  Operators.  DET  - 
Operators  are  situated  at  various 
locations  on  the  Exchange  floor,  at  the 
specialist's  post.  Once  a  trade  is 
executed,  the  person  who  initiated  the 
trade  is  required  to  submit  the  trade 
ticket(s)  to  the  DET  Operator,  who 
reports  the  transaction  by  typing  and 
entering  the  trade  information  into  the 
DET,  which  in  turn  reports  the  trade  to 


»Phb(  Rule  1051  and  OFPA  F-2  currently  provide 
that  a  member  or  member  organization  initiating  an 
options  transaction,  whether  acting  as  principal  or 
agent,  must  report  or  ensure  that  the  transaction  is 
reported  within  90  seconds  of  the  execution  to  the 
tape.  Transactions  not  reported  within  90  seconds 
after  execution  shall  be  designated  as  late. 
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the  Options  Pr  ce  Reporting  Authority 
("OPRA"). 

The  System  includes  a  featiire  that 
would  report  t  -ansactions  executed  in 
the  trading  cro(wd  by  the  Floor  Broker 
automatically  iipon  execution.  Once  a 
trade  involvin; ;  a  Floor  Broker  is 
executed  in  th  t  trading  crowd,  such  a 
Floor  Broker  vi  ould  simply  indicate  on 
the  System  that  the  order  was  executed, 
which  would  <  utomaUcally  generate  an 
electronic  rep<  rt.  The  Exchange  believes 
that  this  featuip  should  enhance  the 
ability  of  Floo*  Brokers  to  comply  with 
the  90-second  krade  reporting 
requirement.  Hurther,  such  reporting 
activity  would  be  captured  in  the 
electronic  audit  trail,  thus  facilitating 
electronic  surveillance  for  compliance 
with  the  reporting  requirement. 

The  Exchange  is  proposing 
amendments  to  Phlx  Ruie  1051  and 
OFPA  F-2  in  order  to  address  the 
situation  in  wlich  a  Floor  Broker  who 
initiates  a  transaction  executes  all  or  a 
portion  of  the  pansaction  against  a 
contra-side  limit  order  on  the 
specialist's  lin|it  order  book.'° 
Currently,  in  s^ch  a  situation,  the 
speciahst  manually  executes  the  booked 
limit  order  on  the  AUTOM  System 
against  the  order  represented  by  the 
Floor  Broker.  tJpon  such  manual 
execution,  theltransaction  is  reported 
automatically  py  AUTOM. 

The  proposed  amendment  would 
provide  that,  when  an  order  represented 
by  a  Floor  Broker  is  executed  against  a 
limit  order  on  the  book,  the  speciahst 
must  report  or  ensure  that  the  portion  of 
the  transactioi  represented  by  such 
speciahst  is  re  ported  to  the  tape.  The 
purpose  of  thit  provision  is  to  address 
the  situation  in  which  an  order 
represented  b]  a  Floor  Broker  executes 
a  booked  limit  order  is  executed  by  the 
specialist,  in  \(rhich  case  AUTOM 
automatically  reports  the  execution  of 
the  booked  lii^it  order.  Thus,  the  Floor 
Broker  in  this  situation  would  not  be 
required  to  report  that  portion  of  the 
transaction  oqthe  System,  despite  the 
fact  that  the  Floor  Broker  involved  may 
have  in  fact  "initiated"  the  transaction. 
If  the  booked  limit  order  represents  the 
entire  contra-aide  to  the  order 
represented  by  the  Floor  Broker,  the 
specialist  would  be  required  to  report 
the  entire  tran  saction.  If  the  booked 
limit  order  rej  resents  a  portion  of  the 
transaction,  the  speciahst  would  be 
required  to  re|  lort  that  portion  of  the 


'"Theelectroni 
Exchange's 
which  automatit 
orders  to  the 
order  of  price-timi  i 
through  AUTOM 
order  book.  See 


'limit  order  book"  is  the 
automated  specialist  limit  order  book, 
routes  all  unexecuted  AUTOM 
bookjand  displays  orders  real-time  in 
priority-  Orders  not  delivered 
nay  also  be  entered  onto  the  limit 
Rule  1080,  Commentary  .02. 


transaction,  while  the  Floor  Broker 
initiating  the  transaction  would  be 
responsible  for  reporting  the  remaining 
portion  of  the  transaction  he  or  she 
initiated. 

Ticket  Marking  Requirements  and  the 
System 

Currently,  various  Exchange  rules 
require  Floor  Brokers  to  mark  trade 
tickets  with  certain  notations, 
depending  on  the  type  of  trade  and  the 
crowd  participants  involved.  The 
Exchange  is  proposing  to  amend  the 
rules  concerning  the  ticket  marking 
requirements  so  that  Floor  Brokers 
would  be  required  to  enter  similar 
notations  onto  the  System. 

Specifically,  the  Exchange  proposes 
the  following  amendments  to  the 
current  Phlx  rules  and  OFPAs 
concerning  ticket  marking  requirements 
in  order  to  make  such  rules  and  OFPAs 
applicable  to  the  System: 

•  Phlx  Rule  1015,  Execution 
Guarantees,  and  corresponding  OFPA 
A-11,  Responsibility  to  Fill  Customer 
Orders,  would  be  amended  to  require  a 
Floor  Broker  or  his  employees  to  make 
the  appropriate  notation  on  the  System 
when  it  has  been  determined  that  the 
order  is  for  an  account  of  a  broker/ 
dealer. 

•  Phlx  Rule  1064  and  corresponding 
OFPA  B-11,  Crossing,  Facilitation  and 
Solicited  Orders,  would  be  amended  to 
require  that  Floor  Brokers  who  wish  to 
execute  orders  as  a  facihtation  cross  (or 
their  employees)  to  enter  the 
appropriate  indication  onto  the  System 
for  the  public  customer's  order,  together 
with  all  of  the  terms  of  the  order, 
including  any  contingency  involving 
other  options  or  the  underlying  or 
related  securities.  The  sections  of  the 
Rule  and  OFPA  concerning  sohcited 
orders  would  require  a  Floor  Broker  or 
his  employees  to  indicate  on  the  System 
that  the  trade  involves  a  solicited  order. 

•  Phlx  Rule  1014(g)(i)(A)  and 
corresponding  OFPA  B-^,  Priority  of. 
Options  Orders  for  Equity  Options  and 
Index  Options  by  Accoimt  Type,  would 
be  amended  to  require  Floor  Brokers 
representing  controlled  accoiuits ' '  to 
indicate  on  the  System  that  such 
accounts  must  yield  to  customer  orders 
in  parity  situations. 

•  Phlx  OFPA  B-8,  Use  of  Floor 
Brokers  by  an  ROT  While  on  the  Floor, 
would  be  amended  to  require  a  Floor 
Broker  or  his  employees  to  indicate  on 
the  System  whether  an  order  for  an  ROT 
that  is  represented  by  the  Floor  Broker 


Phbtl 


"Phlx  Rule  lD14(g)(i)(A)  defines  a  'controlled 
account"  as  any  account  controlled  by  or  under 
common  control  with  a  broker-dealer.  Customer 
accounts  are  all  other  accounts. 


is  opening  or  closing,  in  order  to  remain 
consistent  with  the  requirements  of 
proposed  Phlx  Rule  1063(e)  and 
proposed  OFPA  C-2. 

•  Phlx  OFPA  C-2,  Clocking  Tickets 
for  Time  of  Entry  on  the  Floor,  which 
currently  requires  an  introducing  Floor 
Brokerage  unit  to  time  stamp  an  order 
when  it  is  received,  Vfrbuld  be  re-titled 
and  amended  to  include  the 
requirements  concerning  the  System 
included  in  proposed  Phlx  Rule  1063(e). 

•  Phlx  OFPA  C-3,  Handling  Orders  of 
Phlx  ROTs  and  Other  Registered 
Options  Market  Makers,  would  be 
amended  to  require,  in  the  situation  in 
which  a  Floor  Broker  represents  an 
order  for  a  market  maker  on  another 
national  securities  exchange,  such  Floor 
Broker  or  his  employees  must  so 
indicate  on  the  Options  Floor  Broker 
Management  System  and  must  ensure 
that  the  order  is  represented  in  the 
trading  crowd  as  a  "BD"  order  for  the 
purposes  of  the  Exchange's  yielding 
requirements. 

•  Phlx  OFPA  F-1,  Use  of 
Identification  Letters  and  Numbers, 
would  be  amended  to  require  all  Floor 
Brokers  or  their  employees  to  indicate 
their  complete  alpha/numeric 
identifiers  on  the  System  for  each  order 
they  receive  and  represent  in  the  crowd. 

•  Phlx  OFPA  F-4,  Orders  Executed  as 
Spreads,  Straddles,  Combinations  or 
Synthetics  and  Other  Order  Ticket 
Marking  Requirements,  would  be 
amended  to  require  that,  in  the  case  of 
trades  involving  a  Floor  Broker,  such 
Floor  Broker  or  his  employees  must 
make  the  appropriate  notation 
concerning  such  order  types  on  the 
Options  Floor  Broker  Management 
System. 

The  Rollout  will  be  conducted  on  a 
firm-by-firm  basis,  beginning  with  the 
installation  of  a  device  at  the  respective 
Floor  Broker  firm's  booth  on  the  options 
floor  ("Booth  Device"),  on  which  such 
Floor  Broker  (or  his/her  employee)  may 
enter  the  required  information 
concerning  the  orders  they  represent. ^^ 
In  addition,  the  Exchange  would  issue 
a  handheld  device  to  each  individual 
Floor  Broker  in  such  a  firm  who 
represents  an  order  in  the  crowd 
("Handheld  Device"),  on  which  he/she 
would  have  the  ability  to  enter  the 
required  information.  As  stated  above, 
the  Rollout  would  be  complete  on  a 


'2  Such  information  would  include:  (i)  The  order 
type  (i.e..  customer,  firm,  broker-dealer);  the  option 
symbol:  (iii)  buy,  sell,  or  cancel;  (iv)  call,  put, 
complex  (i.e.,  spread,  straddle),  or  contingency 
order  as  described  in  Phlx  Rule  1066;  (v)  number 
of  contracts;  (vi)  limit  price  or  market  order  or,  in 
the  case  of  a  complex  order,  net  debit  or  credit,  if 
applicable;  (vii)  whether  the  transaction  is  to  open 
or  close  a  position. 
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floor-wide  basis  on  or  before  August  29, 
2003. 

Market  Surveillance 

During  the  approximately  month-long 
Rollout,  Floor  Brokers  for  whom  the 
Booth  Device  and  the  respective 
Handheld  Devices  have  been  installed 
will  use  the  System  to  record 
information  concerning  orders  they 
represent  on  the  Exchange  floor,  while 
those  Floor  Brokers  awaiting  installation 
will  continue  to  use  the  current  System, 
which  includes,  without  limitation,  the 
requirement  that  order  information  is  to 
be  written  on  trade  tickets  and  time- 
stamped  upon  receipt  of  the  order  ^^  and 
the  requirement  to  time-stamp  tickets 
upon  execution.!'' 

The  Exchange  represents  that,  during 
the  Rollout,  it  will  continue  to  surveil 
for,  and  enforce  compliance  with, 
existing  rules  regarding  orders 
represented  by  Floor  Brokers.  For  those 
Floor  Brokers  for  whom  the  System  has 
been  deployed,  an  order  entered 
through  the  System  must  include  the 
information  required  in  the  rules  set 
forth  in  the  instant  proposal.  For  those 
Floor  Brokers  for  whom  the  System  has 
not  been  deployed,  the  Exchange  will 
continue  to  surveil  for,  and  enforce 
comphance  with,  rules  concerning 
current  practices  regarding  orders 
represented  by  Floor  Brokers  using 
written  tickets  and  time-stamps  to 
record  information  necessary  to  reflect 
the  handling  of  such  orders. 

The  Exchange  believes  that  the 
System  will  enable  Floor  Brokers  to 
handle  orders  they  represent  more 
efficiently,  and  will  further  enable  the 
Exchange  to  comply  with  the  audit  trail 
requirement  for  non-electronic  orders 
required  imder  the  Order. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(h) 
of  the  Act  15  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act '« 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
System,  and  to  protect  investors  and  the 
public  interest,  by  requiring  Floor 
Brokers  to  enter  certain  information 
onto  the  System  regarding  orders  they 
represent,  thus  providing  an  electronic 
audit  trail  for  orders  they  represent  on 
the  Exchange. 


"  See  Exchange  Option  Floor  Procedure  Advice 
("OFPA")  C-2. 
"•See OFPA  F-2. 
"ISU.S.C.  78f(b). 
'•15U.S.C78f(b)(5). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2003-56  and  should  be 
submitted  by  August  28,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.!''  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  section 
6Cb)(5)  of  the  Act,  which  requires  that 
the  ndes  of  an  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  securities 
System,  and  protect  investors  and  the 
public  interest.!* 


The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  the  publication  of  notice  thereof  in 
the  Federal  Register.  The  Commission 
believes  that  granting  accelerated 
approval  to  the  proposed  rule  change  on 
a  pilot  basis  will  allow  the  Exchange  to 
have  enforceable  rules  governing  use  of 
the  Exchange's  new  System  in  effect 
during  the  Rollout,  and  will  help  ensure 
that  members  are  properly  trained  and 
familiar  with  the  ndes  prior  to  full 
deplojTnent  of  the  System. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (SR-Phlx-2003- 
56)  is  approved  on  an  accelerated  basis 
and  is  effective  on  a  pilot  basis  until 
August  29,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  piu^uant  to  delegated 
authority.  2o 

Margaret  H.  McFarland, 

Deputy  Secretary^ 

[FR  Doc.  03-20127  Filed  8-&-03;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48265;  Rte  No.  SR-Ptilx- 
2003-H40] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Options  Floor  Broker 
Management  System 

July  31,  2003. 

Pursuant  to  Section  19(bKl)  of  the 
Secimties  Exchange  Act  of  1934 
("Act") !,  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  Jime  2, 
2003,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Secimties  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  nde  change  as  described 
in  Items  I,  n,  and  ID,  below,  which  Items 
have  been  prepared  by  the  Phlx.  On  July 
28,  2003,  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.  3  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 


"In  approving  this  proposal,  the  Commission  lias 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 

•»  15  U.S.C.  78f[b)(5). 


"15  U.S.C.  78f[b)(2). 
"17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 

^  Amendment  No.  1  replaces  and  supercedes  the 
original  filing  in  its  entirety. 
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I.  Self-Regulanry  Organization's 
Statement  of  ttie  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Phlx  Rule  1068,  Responsibilities  of 
Floor  Brokersjand  Phlx  Rule  1080. 
Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTC>-X>«  hi  adopting  new  Phlx  Rules 
1063(e)  and  ijso.  Commentary  .06 
relating  to  the  Exchange's  Options  Floor 
Broker  Management  System  (the 
"System")  forjequity  options  and  index 
options.  The  Exchange  further  proposes 
to  amend  various  Exchange  Rules  and 
Options  Floor  Procedure  Advices 
("OFPAs")  thi  t  currently  include  order 
ticket  marking  requirements  to  require 
Floor  Brokers  to  make  similar  notations 
in  the  System.  Finally,  the  Exchange 
proposes  to  amend  Phlx  Rule  1051, 
General  Comp  arison  and  Clearance 
Rule,  and  corresponding  OFPA  F-2,  to 
provide  that  m  hen  an  order  represented 
by  a  Floor  Bro  cer  is  executed  against  a 
limit  order  on  the  book,  the  specialist 
must  report  oi  ens\ue  that  the  portion  of 
the  transaction  represented  by  such 
specialist  is  re  ported  to  the  tape. 

The  text  of  I  ne  proposed  rule  change 
is  set  forth  bel  ow.  New  text  is  in  italics; 
deletions  are  i  a  brackets. 


Obligations 
To  Specialists 
Traders 


Apd  Restrictions  Applicable 
And  Registered  Options 


Rule  1014. 
(a)-(f)  No  change. 

(g)  Equity  G  ption  and  Index  Option 
P  u-ity 


ore  ers  i 


Priority  ind 

(i)(A)  Exchiiige 
direct  membefs 
priority  of 
addition,  equ 
option  orders 
required  to 
orders  when 


ity, 


yi(! 


mconung 
of  the  Order" 
Initiating 
the  allocation 


ifcrt 

a  id  J 


'  AUTOM  is  th« 
delivery,  routing, 
which  provides 
of  equity  option 
Exchange  trading  fli 
AUTOM  may  be 
orders  are  eligible 
execution  feature 
index  option 
Exchange  to  part 
and  enhancement 
Exchange  mem 
appropriate 
floor. 


ibe  s 


I  speci  d: 


Rules  119  and  120 
in  the  establishment  of 
on  the  floor.  In 
option  and  index 
of  controlled  accoimts  are 
Id  priority  to  customer 
dompeting  at  the  same 
price,  as  desci  ibed  below 

For  the  pur  )ose  of  paragraph  (g)  of 
this  Rule,  "In  tiating  Order"  means  an 
con  ra-side  order.  "Remainder 

means  the  portion  of  an 
Order  that  remains  following 
of  contracts  to  customers 


Exchange's  electronic  order 
execution  and  reporting  system, 
the  automatic  entry  and  routing 

index  option  orders  to  the 
oor.  Orders  delivered  through 
Executed  manually,  or  certain 
for  AUTOM's  automatic 
AUTO-X.  Equity  option  and 
spe<|ialists  are  required  by  the 

pate  in  AUTOM  and  its  features 
.  Option  orders  entered  by 
into  AUTOM  are  routed  to  the 
ist  unit  on  the  Exchange  trading 


that  are  on  parity,  in  accordance  with 
this  Rule  1014(g)(i).  The  remainder  of 
the  Order  shall  be  allocated  piu'suant  to 
this  Rule  1014.  An  accoimt  type  is 
either  a  controlled  account  or  a 
customer  account.  A  controlled  account 
includes  any  account  controlled  by  or 
under  common  control  with  a  broker- 
dealer.  Customer  accounts  are  all  other 
accoiuits. 

Orders  of  controlled  accounts  must 
yield  priority  to  customer  orders.  Orders 
of  controlled  accounts  are  not  required 
to  yield  priority  to  other  controlled 
account  orders. 

Orders  of  controlled  accounts,  other 
than  ROTs  and  Specialists  market 
making  in-person,  must  be:  (1)  Verbally 
communicated  £is  for  a  controlled 
account  when  placed  on  the  floor  and 
when  represented  to  the  trading  crowd 
and  (2)  recorded  as  for  a  controlled 
account  by  appropriately  circling  the 
"yield"  field  on  the  floor  ticket  of  any 
such  order  (except  market  maker  tickets) 
or,  in  the  case  of  trades  involving  a 
Floor  Broker,  by  making  the  appropriate 
notation  the  Options  Floor  Broker 
Management  System. 

(ii)-4v)  No  change. 

(vi)  In  order  to  facilitate  timely  tape 
reporting  of  executed  trades,  it  is  the 
duty  of  die  persons  identified  below  to 
allocate,  match  and  time  stamp 
manually  executed  trades  as  well  as  to 
submit  the  matched  trade  to  the 
appropriate  person  at  the  respective 
specialist  post  immediately  upon 
execution: 

(i)-(iv)  No  change. 

The  person  responsible  for  trade 
allocation  (the  "Allocating  Participant") 
shall,  for  each  trade  allocated  by  such 
Allocating  Participant,  circle  his  or  her 
badge  identification  number  on  the 
trade  tickets,  identifying  himself  or 
herself  as  the  Allocating  Participant  in 
the  particular  trade.  If  the  Allocating 
Participant  is  not  a  participant  in  the 
trade  to  be  allocated,  he/she  shall 
identify  himself/herself  by  initiating  the 
trade  tickets.  In  the  case  of  a  trade  in 
which  a  Floor  Broker  is  the  Allocating 
Participant,  such  Floor  Broker  shall 
allocate  the  trade  using  the  Options 
Floor  Broker  Management  System. 

Execution  Guarantees 

Rule  1015.  (a)(i)-(v)  No  change. 

(vi)  Floor  Brokers  must  make 
reasonable  efforts  to  eiscertain  whether 
each  order  entrusted  to  them  is  for  the 
account  of  a  customer  or  a  broker- 
dealer.  If  it  is  ascertained  that  the  order 
is  for  the  account  of  a  broker-dealer,  the 
responsible  Floor  Broker  must  advise 
the  crowd  of  that  fact  prior  to  bidding/ 
offering  on  behalf  of  the  order  or 
executing  the  order.  The  [responsible 


floor  agent]  Floor  Broker  or  his 
employees  must  [legibly  mark  the  floor 
ticket  as  "B/D"]  maJte  the  appropriate 
notation  on  the  Options  Floor  Broker 
Management  System  when  it  has  been 
determined  that  the  order  is  for  an 
account  of  a  broker/dealer. 

(vii)  No  change. 

(b)  No  change. 

General  Comparison  And  Clearance 
Rule 

Rule  1051.  (a)  A  member  or  member 
organization  initiating  an  options 
transaction,  whether  acting  as  principal 
or  agent,  must  report  or  ensiu«  that  the 
transaction  is  reported  within  90 
seconds  of  the  execution  to  the  tape, 
except  that,  when  an  order  represented 
by  a  Floor  Broker  is  executed  against  a 
limit  order  on  the  book,  the  specialist 
must  report  or  ensure  that  the  portion  of 
the  transaction  represented  by  such 
specialist  is  reported  to  the  tape. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late.  A  pattern  or  practice 
of  late  reporting  without  exceptional 
circumstances  may  be  considered 
conduct  inconsistent  with  just  and 
equitable  principles  of  trade. 

(b)  No  change. 

Responsibilities  of  Floor  Brokers 

Rule  1063.  (a)-(d)  No  change. 

(e)  Options  Floor  Broker  Management 
System.  In  order  to  create  an  electronic    ^ 
audit  trail  for  options  orders 
represented  by  Floor  Brokers  on  the 
Exchange's  Options  Floor,  a  Floor 
Broker  or  such  Floor  Broker's  employees 
shall,  contemporaneously  upon  receipt 
of  an  order  and  prior  to  the 
representation  of  such  an  order  in  the 
trading  crowd,  record  all  options  orders 
represented  by  such  Floor  Broker  onto 
the  electronic  Options  Floor  Broker 
Management  System  (as  described  in 
Rule  1080,  Commentary  .06).  The 
following  specific  information  with 
respect  to  orders  represented  by  a  Floor 
Broker  shall  be  recorded  by  such  Floor 
Broker  or  such  Floor  Broker's 
employees:  (i)  The  order  type  (i.e., 
customer,  firm,  broker-dealer);  (ii)  the 
option  symbol;  (Hi)  buy,  sell,  or  cancel; 
(iv)  call,  put,  complex  (i.e.,  spread, 
'straddle),  or  contingency  order  as 
described  in  Rule  1066;  (v)  number  of 
contracts:  (vi)  limit  price  or  market 
order  or,  in  the  case  of  a  complex  order, 
net  debit  or  credit,  if  applicable;  (vii) 
whether  the  transaction  is  to  open  or 
close  a  position.  Upon  the  execution  of 
such  an  order,  the  Floor  Broker  shall 
enter  the  time  of  execution  of  the  trade. 
Floor  Brokers  or  their  employees  shall 
enter  clearing  information  onto  the 
Options  Floor  Broker  Management 
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System  no  later  than  five  minutes  after 
the  execution  of  a  trade.  In  the  event  of 
a  malfunction  in  the  Options  Floor 
Broker  Management  System,  Floor 
Brokers  shall  record  the  required 
information  on  trade  tickets,  and  shall 
not  represent  an  order  for  execution 
which  has  not  been  time  stamped  with 
the  time  of  entry  on  the  trading  floor. 
Such  trade  tickets  shall  be  time  stamped 
upon  the  execution  of  such  an  order. 

Crossing,  Facilitation  and  Solicited 
Orders 

Rule  1064.  (a)  No  change. 

(b)  Facilitation  Orders.  A  Floor  Broker 
holding  an  options  order  for  a  public 
customer  and  a  contra  side  order  may 
cross  such  orders  in  accordance  with 
paragraph  (a)  above  or  may  execute  such 
orders  as  a  facilitation  cross  in  the 
following  manner: 

(i)  [A  legible  "F"  must  be  recorded  on 
the  floor  ticket.)  The  Floor  Broker  or  his 
employees  must  enter  the  appropriate 
notation  onto  the  Options  Floor  Broker 
Management  System  for  the  public 
customer's  order,  together  with  all  of  the 
terms  of  the  order,  including  any 
contingency  involving  other  options  or 
the  underlying  or  related  securities. 

(ii)-(iii) 

(c)  (i)-(ii)  No  change. 

(iii)  ["Solicited"  shall  be  vmtten 
clearly  and  legibly  on  the  order  ticket  of 
the  solicited  order]  The  Floor  Broker  or 
his  employees  must  note  on  the  Options 
Floor  Broker  Management  System  that 
the  trade  involves  a  solicited  order. 

(d)  No  change. 
Commentary: 
No  change. 

Philadelphia  Stock  Exchange 
Automated  Options  Market  (AUTOM) 
and  Automatic  Execution  System 
(AUTO-X) 

Rule  1080.  (a)-(j)  No  change. 

Commentary: 

.01-.05  No  change. 

.06  Options  Floor  Broker  Management 
System.  The  Options  Floor  Broker 
Management  System  is  a  component  of 
AUTOM  designed  to  enable  Floor 
Brokers  and/or  their  employees  to  enter, 
route  and  report  transactions  stemming 
from  options  orders  received  on  the 
Exchange.  The  Options  Floor  Broker 
Management  System  also  is  designed  to 
establish  an  electronic  audit  trail  for 
options  orders  represented  and 
executed  by  Floor  Brokers  on  the 
Exchange,  such  that  the  audit  trail 
provides  an  accurate,  time-sequenced 
record  of  electronic  and  other  orders, 
quotations  and  transactions  on  the 
Exchange,  beginning  with  the  receipt  of 
an  order  by  the  Exchange,  and  further 
documenting  the  life  of  the  order 


through  the  process  of  execution,  partial 
execution,  or  cancellation  of  that  order. 
The  Exchange  will  begin  deployment  of 
the  Options  Floor  Broker  Management 
System  on  July  31,  2003,  with  floor- wide 
deployment  to  be  completed  not  later 
than  August  29,  2003. 

Proposed  Amendments  to  Option 
Floor  Procedure  Advices:   *        s 

A-11  Responsibility  to  Fill  Customer 
Orders 

(a)  (iHv)  No  change. 

(vi)  Floor  Brokers  must  make 
reasonable  efforts  to  ascertain  whether 
each  order  entrusted  to  them  is  for  the 
account  of  a  customer  or  a  broker- 
dealOT.  If  it  is  ascertained  that  the  order 
is  for  the  account  of  a  broker-dealer,  the 
responsible  Floor  Broker  must  advise 
the  crowd  of  that  fact  prior  to  bidding/ 
offering  on  behalf  of  the  order  or 
executing  the  order.  The  [responsible 
floor  agent]  Floor  Broker  or  his 
employees  must  [legibly  mark  the  floor 
ticket  as  "B/D"]  make  the  appropriate 
notation  on  the  Options  Floor  Broker 
Management  System  when  it  has  been 
determined  that  the  order  is  for  an 
account  of  a  broker/dealer. 

(vii)  No  change. 

(b)  No  change. 

Fine  Schedule:  No  change. 

B-6  Priority  of  Options  Orders  for 
Equity  Options  and  mdex  Options  by 
Account  Type 

(Equity  Option  and  Index  Option 
Only) 

(No  change  to  first  two  introductory 
paragraphs.) 

Section  A 

No  change. 

Section  B 

Orders  of  controlled  accounts,  other 
than  ROTs  and  Specialists  market 
making  in-person,  must  be  (1)  Verbally 
communicated  as  for  a  controlled 
account  when  placed  on  the  floor  and 
when  represented  to  the  trading  crowd 
and  (2)  recorded  as  for  a  controlled 
accoimt  by  appropriately  circling  the 
"yield"  field  on  the  floor  ticket  of  any 
such  order  (except  market  maker  tickets) 
or,  in  the  case  of  trades  involving  a 
Floor  Broker,  by  making  the  appropriate 
notation  on  the  Options  Floor  Broker 
Management  System. 

In  any  instance  where  an  order  is 
misrepresented  in  this  fashion  due  to 
factors  which  give  rise  to  the  concern 
that  it  was  the  result  of  anything  other 
than  an  inadvertent  error,  the  Exchange 
may  determine  to  bypass  the  fine 
schedule  below  and  refer  the  incident  to 
the  Business  Conduct  Committee  for 
possible  disciplinary  proceedings  in 
accordance  with  those  procedures  set 
forth  under  the  Exchange's  Disciplinary 
Rule  960. 
Section  C— E  No  change. 


Fine  Schedule:  No  change. 
B-8  Use  of  Floor  Brokers  by  an  ROT 
While  on  the  Floor 

(a)  When  an  ROT  who  is  on  the  floor 
gives  an  order  to  a  Floor  Broker  for 
execution,  the  ROT  must  initial  and 
time  stamp  the  order  ticket.  The  Floor 
Broker  or  his  employees  must  [and] 
indicate  on  [it]  the  Options  Floor  Broker 
Management  System  whether  such 
order  is  opening  or  closing. 

(b)  If  such  order  opens  or  increases  a 
position  in  the  account  of  an  ROT,  the 
ROT  must  be  aware  of  the  terms  of  the 
trade,  initial  and  time  stamp  the  order 
and  retain  a  copy  of  the  ticket. 

Fine  Schedule:  No  change. 
B-1 1  Crossing,  Facilitation  and 
Solicited  Orders 

(a)  No  change. 

(b)  Facilitation  Orders — A  Floor 
Broker  holding  an  options  order  for  a 
public  customer  and  a  contra-side  order 
may  cross  such  orders  in  accordance 
with  paragraph  (a)  above  or  may  execute 
such  orders  as  a  facilitation  cross  in  the 
following  maimer: 

(i)  [A  legible  "F"  must  be  recorded  on 
the  floor  ticket).  The  Floor  Broker  or  his 
employees  must  enter  the  appropriate 
notation  onto  the  Options  Floor  Broker 
Management  System  for  the  public 
customer's  order,  together  with  all  of  the 
terms  of  the  order,  including  any 
contingency  involving  other  options  or 
the  imderlying  or  related  securities. 

(iiHiii) 

(c)  (i)-(ii)  No  change. 

(iii)  ["Solicited"  shall  be  vkTitten 
clearly  and  legibly  on  the  order  ticket  of 
the  solicited  order.]  The  Floor  Broker  or 
his  employees  must  note  on  the  Options 
Floor  Broker  Management  System  that 
the  trade  involves  a  solicited  order. 

(d)  No  change. 

Fine  Schedule:  No  change. 

C-2  Clocking  Tickets  for  Time  of 
Entry  on  the  Floor 

A  Floor  Broker  shall  not  represent  an 
order  for  execution  which  has  not  been 
time  stamped  with  the  time  of  entry  on 
the  trading  floor.  It  is  the  responsibility 
of  the  introducing  Floor  Brokerage  unit 
to  time  stamp  an  order  when  it  is 
received. 

Options  Floor  Broker  Management 
System 

Options  Floor  Broker  Management 
System.  In  order  to  create  an  electronic 
audit  trail  for  options  orders 
represented  by  Floor  Brokers  on  the 
Exchange's  Options  Floor,  a  Floor 
Broker  or  such  Floor  Broker's  employees 
shall,  contemporaneously  upon  receipt 
of  an  order  and  prior  to  the 
representation  of  such  an  order  in  the 
trading  crowd,  record  all  options  orders 
represented  by  such  Floor  Broker  onto 
the  electronic  Options  Floor  Broker 
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Management  I  >ystem  (as  described  in 
Rule  1080,  Co  nmentary  .06).  The 
following  spec  ific  information  with 
respect  to  ordt  frs  represented  by  a  Floor 
Broker  shall  b  ?  recorded  by  such  Floor 
Broker  or  sue!  Floor  Broker's 
employees:  (i)  The  order  type  (i.e.. 
customer,  firn  .  broker-dealer);  (ii)  the 
option  symbol ;  (Hi)  buy,  sell,  or  cancel; 
(iv)  call,  put.  c  omplex  (i.e.,  spread, 
straddle),  or  c  mtingency  order  as 
described  in  B  ule  1066;  (v)  number  of 
contracts;  (vi)  lim.it  price  or  market 
order  or,  in  thi  ?  case  of  a  complex  order, 
net  debit  or  cr  idit,  if  applicable;  (vii) 
whether  the  tr  msaction  is  to  open  or 
close  a  position.  Upon  the  execution  of 
such  an  order,  the  Floor  Broker  shall 
enter  the  time  of  execution  of  the  trade. 
Floor  Brokers  or  their  employees  shall 
enter  clearing  information  onto  the 
Options  Floor  Broker  Management 
System  no  lati  r  than  five  minutes  after 
the  execution  of  a  trade.  In  the  event  of 
a  malfunctiori  in  the  Options  Floor 
Broker  Management  System,  Floor 
Brokers  shall  ivcord  the  required 
information  o.  7  trade  tickets,  and  shall 
not  represent  pn  order  for  execution 
which  has  noi  been  time  stamped  with 
the  time  of  en  ry  on  the  trading  floor. 
Such  trade  tidcets  shall  be  time  stamped 
upon  the  execution  of  such  an  order. 

Fine  Schedule:  No  change. 

C-3  Handling  Orders  of  Phlx  ROTs 
and  Other  Reaistered  Options  Market 
Makers  1 

(a)  No  change. 

(b)  Upon  receipt  of  an  options  order 
on  the  Phlx  fok'  any  account  of  a  person 
registered  as  an  options  market  maker 
on  another  national  securities  exchange, 
the  Floor  Brolier  or  his  employees  must 
(legibly  mark  he  letter  "N"  on  the  order 
ticket)  so  indi  :ate  on  the  Options  Floor 
Broker  Mana^  ement  System  and  must 
ensure  that  the  order  is  represented  in 
the  trading  crftwd  as  a  "BD"  order  for 
the  purposes  ( >f  the  Exchange's  [public 
customer  ord«  r  guarantee  rule  (i.e.,  the 
Ten-Up  R\ile)  yielding  requirements.  A 
Floor  Broker  i  lust  make  reasonable 
efforts  to  inqu  ire  which  orders  placed 
with  him  for  ( xecution  on  the  Phbc 
qualify  as  ("N  "1  such  orders. 

(c)  Before  e:  cecuting  an  opening 
transaction  oi  i  behalf  of  a  Phlx  ROT,  the 
Floor  Broker  i  >r  his  employees  must 


Circling  "yiokJ' 

Acronym  

ROT  initial/time 

SS  

F  

BD  

B/X  

N  , 

P 

P/A  


ascertain  that  the  ROT  is  aware  of  the 
terms  of  the  trade  and  assure  that  the 
floor  ticket  has  been  initialed  and  time- 
stamped  by  the  ROT  and  that  the  order 
is  appropriately  entered  on  the  Options 
Floor  Broker  Management  System.  The 
Floor  Broker  must  [mark  a  "P"  on  the 
floor  ticket  of]  note  on  the  Options  Floor 
Broker  Management  System  any 
opening  off-floor  order  to  be  cleared  into 
a  Phlx  market  maker  account,  as 
indicated  by  a  Phlx  ROT  seeking  market 
maker  margin  treatment  for  such  order 
pursuant  to  Rule  1014,  Commentary  .01 
and  Advice  B-4,  and  comply  with  the 
requirements  of  Advice  B-12  respecting 
multiply  traded  options. 

(d)  No  change. 

Fine  Schedule:  No  change. 

F-1  Use  of  Identification  Letters  and 
Numbers 

All  Specialists,  ROTs.  and  Floor 
Brokers  must  use  the  complete  alpha/ 
numeric  identification  assigned  by  the 
Exchange.  All  Floor  Brokers  or  their 
employees  must  [put]  indicate  their 
complete  alpha/numeric  identifiers  on 
[every  ticket  which  they  broker]  the 
Options  Floor  Broker  Management 
System  for  each  order  they  receive  and 
represent  in  the  trading  crowd. 

Fine  Schedule:  No  change. 

F-2  Allocation,  Time  Stamping, 
Matching  and  Access  to  Matched  Trades 

(a)  No  change. 

The  person  responsible  for  trade 
allocation  (the  "Allocating  Participant") 
shall,  for  each  trade  allocated  by  such 
Allocating  Participant,  circle  his  or  her 
badge  identification  number  on  the 
trade  tickets,  identifying  himself  or 
herself  as  the  Allocating  Participant  in 
the  particular  trade.  If  the  Allocating 
Participant  is  not  a  participant  in  the 
trade  to  be  allocated,  he/she  shall 
identify  himself/herself/  by  initialing 
the  trade  tickets.  In  the  case  of  a  trade 
in  which  a  Floor  Broker  is  the  Allocating 
Participant,  such  Floor  Broker  shall 
allocate  the  trade  using  the  Options 
Floor  Broker  Management  System. 

(b)  A  member  or  member  organization 
initiating  an  options  transaction, 
whether  acting  as  principal  or  agent, 
must  report  or  eusiu^  that  the 
transaction  is  reported  within  90 
seconds  of  the  execution  to  the  tape, 
except  that,  when  an  order  represented 


by  a  Floor  Broker  is  executed  against  a 
limit  order  on  the  book,  the  specialist 
must  report  or  ensure  that  the  portion  of 
the  transaction  represented  by  such 
specialist  is  reported  to  the  tape. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late.  A  pattern  or  practice 
of  late  reporting  without  exceptional 
circumstances  may  be  considered 
conduct  inconsistent  with  just  and 
equitable  principles  of  trade. 

(c)  Execution  times  must  be  recorded 
on  the  reverse  side  of  one  or  more  of  the 
tickets  to  a  matched  trade. 

(d)  Once  a  trade  has  been  matched 
and  submitted  for  reporting  at  the  post, 
the  respective  Specialist  Unit  must 
preserve  the  matched  tickets  for  a 
period  of  not  less  than  three  years. 

(e)  Member  access  to  tickets 
comprising  a  matched  trade  is  available 
to  any  participant  of  that  trade,  as  well 
as  the  respective  Specialist  and  any 
Floor  Official  acting  in  his  capacity  as 

a  Floor  Official.  Requests  to  review 
trade  matches  must  be  made  with  the 
Specialist  Unit. 

Fine  Schedule:  No  change. 

F-4  Orders  Executed  as  Spreads, 
Straddles,  Combinations  or  Synthetics 
and  Other  Order  Ticket  Marking 
Requirements 

(a)  Sp,  St,  Comb,  Syn — Members 
executing  spread,  straddle  or 
combination  orders  in  reliance  upon  the 
"spread  priority  rule,"  Rule  1033(d),  or 
synthetic  option  (buy-write,  synthetic 
put  and  synthetic  call)  orders,  must 
mark  the  tickets  as  "sp"  for  spreads, 
"st"  for  straddles,  "comb"  for 
combinations  and  "syn"  for  synthetics. 
In  the  case  of  trades  involving  a  Floor 
Broker,  such  Floor  Broker  or  his 
employees  must  make  the  appropriate 
notation  on  the  Options  Floor  Broker 
Management  System. 

(b)  Additional  Marking 
Requirements — The  following  is  a  list  of 
requirements  to  mark  order  tickets  or,  in 
the  case  of  trades  involving  a  Floor 
Broker,  for  such  Floor  Broker  or  his 
employees  to  make  the  appropriate 
notations  on  the  Options  Floor  Broker 
Management  System,  including  a 
description  and  reference  to  the  Rule  or 
Advice  requiring  such  mark  or  notation: 


stamp 


yielding/1 1(a)(1)  

identification  letter/iCs  

on-ftoor  brokered  orders  

sold  sale  

facilitation  

non-memt)er  BD 

bid-exempt 

non-Phlx  ROTs 

off-floor/mar1<et  maker  margin 
principal  acting  as  agent  


AdvteeB-e 
Advice  F-1 
Advice  B-8,  C-3 
Advk:e  F-3 
Advk:eB-11 
Advk»  A-1 1 
Rule  1072 
Advice  C-3 
Rule  1014,  Comm. 
Rule  1015 


01 


Fine  Schedule:  No  change. 

***** 

n.  Self>Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Phbc  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  piupose  of  the  proposed  rule 
change  is  to  establish  rules  that  require 
Floor  Brokers  that  receive  non- 
electronic (non-AUTOM)  equity  of)tion 
and  index  option  orders  for 
representation  in  the  trading  crowd  to 
record  certain  information  (described 
more  fully  below)  into  the  System  to 
create  an  electronic  options  order  audit 
trail  for  such  non-electronic  orders.  ^ 

The  various  proposed  changes  also 
reflect  the  new  requirements  that  Floor 
Brokers  make  the  appropriate  notations 
on  the  System  respecting  orders  they 
represent,  as  described  below. 


The  Options  Floor  Broker  Management 
System 

Proposed  Phlx  Rule  1080, 
Commentary  .06  would  provide  a 
general  description  of  the  System  as  a 
component  of  AUTOM  designed  to 
enable  Floor  Brokers  and/ or  their 
employees  to  enter,  route  and  report 
transactions  stemming  from  option 
orders  received  on  the  Exchange.  Floor 
Brokers  or  their  employees  would 
access  the  System  through  an  electronic 
^  Exchange-provided  handheld  device  on 
which  they  would  have  the  ability  to 


*  In  September,  2000.  the  Commission  directed 
that  the  respondent  options  exchanges  design  and 
implement  a  consolidated  optioas  audit  trail  system 
("CXDATS"),  and  to  incorporate  into  the  audit  trail 
all  non-electronic  orders  such  that  the  audit  trail 
provides  an  accurate,  time-sequenced  record  of 
electronic  and  other  orders,  quotations  and 
transactions  on  such  respondent  exchange.  See 
Order  Instituting  Public  Administrative  Proceedings 
Pursuant  to  Section  19(h)(1)  of  the  Securities 
Exchange  Act  of  1934,  Making  Findings  and 
Imposing  Sanctions,  Securities  Exchange  Act 
Release  No.  43268  (September  11.  2000)  and 
Administrative  Proceeiiing  File  3-10282  (the 
"Order").  The  instant  proposal  is  intended  to 
enable  the  Exchange  to  comply  with  the 
Commission's  mandate  under  the  Order. 


enter  the  required  information  as  set 
forth  in  proposed  Phlx  Rule  1063(e). 
either  from  their  respective  posts  on  the 
options  trading  floor  or  in  the  trading 
crowd.  The  System  will  replace  the 
Exchange's  current  Floor  Broker  Order 
Entry  System  ("FBOE"),^  as  part  of  a 
roll-out  of  the  new  System  floor-wide. 
The  proposed  rule  would  also  include  a 
rollout  schedule  for  the  System,  setting 
forth  that  the  Exchange  will  begin 
deployment  of  the  Options  Floor  Broker 
Management  System  on  Jidy  31,  2003, 
with  floor-wide  deplojonent  to  be 
completed  not  later  than  August  29, 
2003. 

Proposed  Phlx  Rule  1063(e)  would 
include  a  description  of  the  purpose  of 
the  System,  which,  as  stated  above,  is  to 
create  an  electronic  audit  trail  for  option 
orders  represented  by  Floor  Brokers  on 
the  Exchange  Options  Floor.  The 
proposed  rule  also  sets  forth  the 
requirement  that  a  Floor  Broker  or  such 
Floor  Broker's  employees  must, 
contemporaneously  upon  receipt  of  an 
order  and  prior  to  the  representation  of 
such  an  order  in  the  crowd,  record  the 
required  information  regarding  all 
option  orders  represented  by  such  Floor 
Broker  onto  the  System.^  The  Exchange 
believes  that  the  requirement  that  Floor 
Brokers  or  their  employees  enter  order 
information  onto  the  System 
contemporaneously  upon  receipt 
preserves  the  integrity  of  the  electronic 
audit  trail.* 


*  See  Securities  Exchange  Act  Release  No,  41524 
(June  14,  1999),  64  FR  33127  Qune  21,  1999}  (SR- 
Phlx-99-11).  The  FBOE.  a  component  of  AUTOM, 
currently  provides  a  means  for  (but  does  not 
require)  Floor  Brokers  to  route  eligible  orders  to  the 
specialist's  post,  consistent  with  the  order  delivery 
criteria  of  the  AUTOM  System  set  forth  in  Phlx 
Rule  1080(b).  The  new  System  (which  Floor  Brokers 
would  be  required  to  use  under  the  instant 
proposal)  would  include  the  same  functionality  as 
the  FBOE,  in  addition  to  providing  an  electronic 
audit  trail  for  non-electronic  orders  received  by 
Floor  Brokers  by  way  of  the  entry  of  the  required 
information  in  proposed  Phbc  Rule  1063(e). 

'The  Exchange  recognizes  the  need  for  effective 
and  proactive  surveillance  for  activities  such  as 
trading  ahead  and  front-running.  It  currently 
conducts  automated  surveillance  for  such  activities 
and  will  incorporate  a  review  of  order  entry  into  the 
System  as  part  of  such  surveillance.  The  Exchange 
also  intends  to  implement  supplementary 
surveillance  and  examination  programs  related  to 
the  requirement  to  enter  order  information  into  the 
System  promptly  after  this  requirement  is 
instituted,  which  are  designed  to  address,  among 
other  things,  trading  ahead  and  front-ruiming. 

•Currently.  OFPA  C-2  requires  Floor  Brokers  to 
time  stamp  an  order  ticket  when  it  is  received,  and 
provides  that  a  Floor  Broker  shall  not  represent  an 
order  for  execution  in  the  crowd  that  is  not  time 
stamped  with  the  time  of  entry  on  the  trading  floor. 
While  this  current  OFPA  is  intended  to  capture  the 
time  of  receipt  of  the  order  on  the  trade  ticket,  it 
does  not  currently  create  an  electronic  audit  trail  for 
non-electronic  options  orders  represented  and 
executed  by  Floor  Brokers  on  the  Exchange  as 
required  by  the  Order.  The  Exchange  is  proposing 
herein  to  amend  OFPA  C-2  to  convert  the  time 


Additionally,  the  proposed  rule 
would  provide  that  upon  the  execution 
of  such  an  order,  the  Floor  Broker  shall 
enter  the  time  of  execution  of  the  trade.^ 

Proposed  Phlx  Rule  1063(e)  would 
require  Floor  Brokers  or  their  employees 
to  record  the  following  specific 
information  onto  the  System  upon 
receipt  of  an  order:  (i)  The  order  type 
(i.e..  customer,  firm,  broker-dealer);  (ii) 
the  option  sjmibol;  (iii)  buy,  sell,  or 
cancel;  (iv)  call,  put.  complex  (i.e., 
spread,  straddle),  or  contingency  order 
as  described  in  Phlx  Rule  1066;  (v) 
number  of  contracts;  (vi)  limit  price  or 
market  order  or,  in  the  case  of  a 
complex  order,  net  debit  or  credit,  if 
applicable;  and  (vii)  whether  the 
transaction  is  to  open  or  close  a 
position.  These  enumerated  elements  of 
an  order  are  currently  written  on  trade 
tickets;  the  proposed  new  rule  would 
simply  require  them  to  be  entered  onto 
the  System. 

Upon  entry  of  the  order  into  the 
system,  the  system  would  automatically 
record  the  time  of  entry,  and  would 
assign  an  identification  code  that  is 
particular  to  that  order  for  purposes  of 
the  electronic  audit  trail. 

Clearing  Information 

Proposed  Phlx  Rule  1063(e)  would 
also  require  Floor  Brokers  or  their 
employees  to  enter  clearing  information 
onto  the  System  no  later  than  five 
minutes  after  the  execution  of  a  trade. 
Such  clearing  information  would 
include  the  account  number(s)  of  each 
contra-side  participant  to  the  Floor 
Broker's  trade  in  the  crowd  and  the 
number  of  contracts  bought  or  sold, 
which  woidd  be  immediately  reported 
via  AUTOM  to  the  clearing  firm  of  each 
crowd  participant  involved  in  the  trade. 
Once  the  clearing  information  is 
reported,  crowd  participants  involved  in 
the  trade  would  receive  a  position 
update,  enabling  them  to  know  their 
respective  positions  on  a  real-time  basis 
and  to  make  appropriate,  informed  and 
timely  hedging  and  transactional 
decisions.  The  purpose  of  this  provision 
is  to  assist  both  Floor  Brokers  and 
crowd  participants  involved  in  a  trade 
to  better  manage  their  risk  by  knowing 


stamping  requirement  to  the  requirement  to  enter 
order  information  onto  the  System  concurrently 
upon  receipt  by  the  Floor  Broker,  which 
immediately  captures  the  information,  including 
the  time  of  entry,  into  the  electronic  audit  trail. 
Once  an  order  is  entered  into  the  System.  AUTOM 
is  able  to  track  the  life  of  such  an  order  through  its 
execution  or  partial  execution,  cancellation  or 
partial  cancellation,  and  report  to  the  consolidated 
tape,  as  well  as  any  changes  made  concerning  the 
size  of  the  order  or  its  limit  price,  if  applicable. 

*Once  the  Floor  Broker  executes  an  order  using 
the  System,  the  time  of  execution  would  be 
automatically  recorded  into  the  electionic  audit 
trail. 
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their  account  status  on  a  real-time  basis. 
Thus,  the  Exchange  believes  that  the 
five-minute  reporting  requirement  for 
clearing  infortnation  to  be  entered  onto 
the  System  should  enable  crowd 
participants  tb  better  manage  their  risk. 

System  Malfi|Qctions 

Proposed  pklx  Rule  1063  would 
provide  that,  |n  the  event  of  a 
malfunction  ih  the  Options  Floor  Broker 
Management  By  stem,  Floor  Brokers 
shall  record  the  required  information  on 
trade  tickets,  and  shall  not  represent  an 
order  for  execution  which  has  not  been 
time  stamped  with  the  time  of  entry  on 
the  trading  floor.  Such  trade  tickets 
shall  be  time  stamped  upon  the 
execution  of !  uch  an  order.  This  reflects 
the  current  pi  actice  of  recording 
information  c  anceming  orders 
represented  a  ad  executed  by  Options 
Floor  Brokers  onto  trade  tickets,  and 
using  time  st<  mps  to  record  the  time  of 
receipt  of  an  ( )rder,  and  the  time  of 
execution. 

Trade  Report  ng 

Currently,  libcchange  members  or 
member  organizations  that  initiate  an 
options  transaction  are  required  to 
report  the  execution  of  such  trades 
within  90  seconds  of  the  execution.^" 
Trades  are  cv  rrently  reported  by 
Exchange  pei  sormel  known  as  Data 
Entry  Terminjal  ("DET")  Operators.  DET 
Operators  are  situated  at  various 
locations  on  i  he  Exchange  floor,  at  the 
specialist's  pi  )st.  Once  a  trade  is 
executed,  the  person  who  initiated  the 
trade  is  requi  red  to  submit  the  trade 
ticket(s)  to  th  3  DET  Operator,  who 
reports  the  tr  insaction  by  typing  and 
entering  the  trade  information  into  the 
DET,  which  i  a  turn  reports  the  trade  to 
the  Options  I  rice  Reporting  Authority 

COPRA"). 

The  Systen  i  includes  a  feature  that 
would  report  transactions  executed  in 
the  trading  a  owd  by  the  Floor  Broker 
automaticall;  upon  execution.  Once  a 
trade  involvi  ig  a  Floor  Broker  is 
executed  in  tpe  trading  crowd,  such  a 
Floor  Broker  [would  simply  indicate  on 
the  system  tt  at  the  order  was  executed, 
which  woulc  automatically  generate  an 
electronic  re|  lort.  The  Exchange  believes 
that  this  feati  ire  should  enhance  the 
ability  of  Flo  )r  Brokers  to  comply  with 
the  90-seconi  I  trade  reporting 
requirement.  Fiulher,  such  reporting 


lophlxRule  1 
provide  that  a 
initiating  an 
principal  or 
transaction  is  re 
execution  to  the 
within  90  secoD 
designated  as 


opti  on: 
agei  t 


lal3 


I  51  and  OFPA  F-2  currently 
member  or  member  organization 
s  transaction,  whether  acting  as 
.  must  report  or  ensure  that  the 
I  lorted  within  90  seconds  of  the 
tape.  Transactions  not  reported 
:s  after  execution  shall  be 


activity  wotild  be  captured  in  the 
electronic  audit  trail,  thus  facilitating 
electronic  surveillance  for  compliance 
with  the  reporting  requirement. 

The  Exchange  is  proposing 
amendments  to  Phbc  Rule  1051  and 
OFPA  F-2  in  order  to  address  the 
situation  in  which  a  Floor  Broker  who 
initiates  a  transaction  executes  all  or  a 
portion  of  the  transaction  against  a 
contra-side  limit  order  on  the 
specialist's  limit  order  book.'* 
Currently,  in  such  a  situation,  the 
specialist  manually  executes  the  booked 
limit  order  on  the  AUTOM  System 
against  the  order  represented  by  the 
Floor  Broker.  Upon  such  manual 
execution,  the  transaction  is  reported 
automatically  bv  AUTOM  . 

The  proposed  amendment  would 
provide  that,  when  an  order  represented 
by  a  Floor  Broker  is  executed  against  a 
limit  order  on  the  book,  the  specialist 
must  report  or  ensure  that  the  portion  of 
the  transaction  represented  by  such 
specialist  is  reported  to  the  tape.  The 
purpose  of  this  provision  is  to  address 
the  situation  in  which  an  order 
represented  by  a  Floor  Broker  executes 
a  booked  limit  order  is  executed  by  the 
specialist,  in  which  case  AUTOM 
automatically  reports  the  execution  of 
the  booked  limit  order.  Thus,  the  Floor 
Broker  in  this  situation  would  not  be 
required  to  report  that  portion  of  the 
transaction  on  the  System,  despite  the 
fact  that  the  Floor  Broker  involved  may 
have  in  fact  "initiated"  the  transaction. 
If  the  booked  limit  order  represents  the 
entire  contra-side  to  the  order 
represented  by  the  Floor  Broker,  the 
specialist  would  be  required  to  report 
the  entire  transaction.  If  the  booked 
limit  order  represents  a  portion  of  the 
transaction,  the  specialiS  would  be 
required  to  report  that  portion  of  the 
transaction,  while  the  Floor  Broker 
initiating  the  transaction  would  be 
responsible  for  reporting  the  remaining 
portion  of  the  transaction  he  or  she 
initiated. 

Ticket  Marking  Requirements  and  the 
System 

Currently,  various  Exchange  rules 
require  Floor  Brokers  to  mark  trade 
tickets  with  certain  notations, 
depending  on  the  type  of  trade  and  the 
crowd  participants  involved.  The 
Exchange  is  proposing  to  amend  the 
rules  concerning  the  ticket  marking 
requirements  so  that  Floor  Brokers 


"The  electronic  "limit  order  book"  is  the 
Exchange's  automated  specialist  limit  order  book, 
which  automatically  routes  all  unexecuted  AUTOM 
orders  to  the  boot  and  displays  orders  real-time  in 
order  of  price-time  priority.  Orders  not  delivered 
through  AUTOM  may  also  be  entered  onto  the  limit 
order  book.  See  Phlx  Rule  1080,  Commentary  .02. 


would  be  required  to  enter  similar 
notations  onto  the  System. 

Specifically,  the  EScchange  proposes 
the  following  amendments  to  the 
current  Phlx  rules  and  OFPAs 
concerning  ticket  marking  requirements 
in  order  to  make  such  rules  and  OFPAs 
applicable  to  the  System: 

•  Phbc  Rule  1015,  Execution 
Guarantees,  and  corresponding  OFPA 
A-11,  Responsibility  to  Fill  Customer 
Orders,  would  be  amended  to  require  a 
Floor  Broker  or  his  employees  to  make 
the  appropriate  notation  on  the  System 
when  it  has  been  determined  that  the 
order  is  for  an  accoimt  of  a  broker/ 
dealer. 

•  Phbc  Ride  1064  and  corresponding 
OFPA  B-11,  Crossing,  Facilitation  and 
Solicited  Orders,  would  be  amended  to 
require  that  Floor  Brokers  who  wish  to 
execute  orders  as  a  facilitation  cross  (or 
their  employees)  to  enter  the 
appropriate  indication  onto  the  System 
for  the  public  customer's  order,  together 
with  all  of  the  terms  of  the  order, 
including  any  contingency  involving 
other  options  or  the  imderlying  or 
related  securities.  The  sections  of  the 
Rule  and  OFPA  concerning  solicited 
orders  would  require  a  Floor  Broker  or 
his  employees  to  indicate  on  the  System 
that  the  trade  involves  a  solicited  order. 

•  Phbc  Rule  1014(g)(i)(A)  and 
corresponding  OFPA  B-6,  Priority  of 
Options  Orders  for  Equity  Options  and 
Index  Options  by  Account  Tj^pe,  woidd 
be  amended  to  require  Floor  Brokers . 
representing  controlled  accounts  ^^  to 
indicate  on  the  system  that  such 
accounts  must  yield  to  customer  orders 
in  parity  situations. 

•  Phlx  OFPA  B-8,  Use  of  Floor 
Brokers  by  an  ROT  While  on  the  Floor, 
would  be  amended  to  require  a  Floor 
Broker  or  his  employees  to  indicate  on 
the  System  whether  an  order  for  an  ROT 
that  is  represented  by  the  Floor  Broker 
is  opening  or  closing,  in  order  to  remain 
consistent  with  the  requirements  of 
proposed  Phbc  Rule  1063(e)  and 
proposed  OFPA  C-2. 

•  Phbc  OFPA  C-2,  Clocking  Tickets 
for  Time  of  Entry  on  the  Floor,  which 
cnirrently  requires  an  introducing  Floor 
Brokerage  unit  to  time  stamp  an  order 
when  it  is  received,  would  be  re-titled 
and  amended  to  include  the 
requirements  concerning  the  System 
included  in  proposed  Phbc  Rule  1063(e). 

•  Phlx  OFPA  C-3,  Handling  Orders  of 
Phbc  ROTs  and  Other  Registered 
Options  Market  Makers,  would  be 
amended  to  require,  in  the  situation  in 


'2  Phlx  Rule  1014(g)(i)(A)  defines  a  "controlled 
account"  as  any  account  controlled  by  or  under 
common  control  with  a  broker-dealer.  Customer 
accounts  are  all  other  accounts. 


which  a  Floor  Broker  represents  an 
order  for  a  market  maker  on  another 
national  securities  exchange,  such  Floor 
Broker  or  his  employees  must  so 
indicate  on  the  Options  Floor  Broker 
Management  System  and  must  ensure 
that  the  order  is  represented  in  the 
trading  crowd  as  a  "BD"  order  for  the 
purposes  of  the  Exchange's  yielding 
requirements. 

•  Phbc  OFPA  F-1,  Use  of 
Identification  Letters  and  Numbers, 
would  be  amended  to  require  all  Floor 
Brokers  or  their  employees  to  indicate 
their  complete  alpha/numeric 
identifiers  on  the  System  for  each  order 
they  receive  and  represent  in  the  crowd. 

•  Phbc  OFPA  F-4,  Orders  Executed  as 
Spreads,  Straddles,  Combinations  or 
Synthetics  and  Other  Order  Ticket 
Marking  Requirements,  woidd  be 
amended  to  require  that,  in  the  case  of 
trades  involving  a  Floor  Broker,  such 
Floor  Broker  or  his  employees  must 
make  the  appropriate  notation 
concerning  such  order  types  on  the 
Options  Floor  Broker  Management 
System. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  Section  6(b) 
of  the  Act "  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act  ^'* 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and  to  protect  investors  and  the 
public  interest,  by  requiring  Floor 
Brokers  to  enter  certain  information 
onto  the  System  regarding  orders  they 
represent,  thus  providing  an  electronic 
audit  trail  for  orders  they  represent  on 
the  Exchange, 

B.  Self-Regulatory  Orgardzation's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  vn  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 


"15U.S.C.  78f[b). 
"15U.S.C.  78frbM5). 


Register  or  within  such  longer  period  (i) 
As  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  shoidd  file  six  copies 
thereof  v«th  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  writh  the 
Commission,  and  cdl  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  vdll  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phbc-2003-40  and  should  be 
submitted  by  August  28,  2003. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McJ'arland, 

Deputy  Secretary. 

[FR  Doc.  03-20128  Filed  §-6-03;  8:45  am] 

BILLING  COOE  8010-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974  as  Amended; 
Computer  Matching  Program  (SSA/ 
Railroad  Retirement  Board  (RRB) 
Match  Number  1006) 

AGENCY:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  the  renewal  of  an 

existing  computer  matching  program, 

which  is  schedided  to  expire  on 

September  29,  2003. 


"17  CFR  200.30-3(a)(12). 


SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Ad,  as 
amended,  this  notice  announces  the 
renewal  of  an  existing  computer 
matching  program  that  SSA  is  currently 
conducting  with  the  RRB. 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  of  the  House  of 
Representatives,  and  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  The  renewal  of  the  matching 
program  will  be  effective  as  indic:ated 
below. 

ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  965-8582  or  writing  to  the 
Associate  Commissioner,  Office  of 
Income  Security  Programs,  245 
Altmeyer  Building,  6401  Security 
Boulevard,  Baltimore,  MD  21235-6401. 
All  comments  received  will  be  available 
for  public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Associate  Commissioner  for  Income 
Security  Programs  as  shown  above. 
SUPPLEMENTARY  INFORMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  describing  the 
manner  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals. 

The  Privacy  Act.  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  aire  matched  with 
other  Federal,  State,  or  local  government 
records.  It  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  Data  Integrity  Boards' 
approval  of  the  match  agreements; 

(3)  Publish  notice  of  the  computer 
matching  program  in  the  Federal 
Register; 

(4)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(5)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 
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(6)  Verify  i  natch  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Subject  to 
the  Privacy ,  ^ct 

We  have  ti  Jcen  action  to  ensure  that 
all  of  SSA's  ( lomputer  matching 
programs  coi  nply  with  the  requirements 
of  the  Privac  f  Act,  as  amended. 

Dated:  luly  :  :9,  2003. 
Martin  H.  Ger  ry. 

Deputy  Comm  ssioner  for  Disability  and 
Income  Securi  y  Programs. 

Notice  of  ( lomputer  Matching 
Program.  So<  ial  Seciu-ity  Administration 
(SSA)  with  t|»e  Railroad  Retirement 
Board  (RRB) 

A.  Participating  Agencies 

SSA  and  RRB 


;to 


B.  Purpose  o 

The 
establish  the 
RRB  agrees 
payment  dati  i 
Administrati  an 
matching  pre  gram 
provide  SSA 
to  verify 
(SSI)  prograr  i 
Benefits  (SV$) 
payment 
ensure  the 
Supplement^ 
and  Special 
railroad 
and  SVB  rec 


the  Matching  Program 

purpose  of  this  agreement  is  to 
conditions  under  which 
disclose  RRB  aimuity 
to  the  Social  Security 
through  a  computer 
This  disclosure  will 
with  information  necessary 
Sup  plemental  Security  Income 
and  Special  Veterans 
eligibility  and  benefit 
amounts.  It  also  helps  to 
cqrrect  recording  on  the 
Security  Income  Record 
'  Veterans  Benefit  (SSR)  of 
anni  lity  amounts  paid  to  SSI 
ipients  by  RRB. 


C.  Authority  for  Conducting  the 
Matching  Prbgram 

The  legal  a  uthority  for  the  SSI  portion 
of  this  match  ing  program  is  contained  in 
sections  163  (e)(1)(A)  and  (B)  and 
§  1631(f)  of  t  ie  Social  Security  Act 
("Act"),  (42  1  J.S.C.  1383  §  (e)  (1)  (A)  and 
(B)  and  1383  (f)).  The  legal  authority  for 
the  SVB  port  on  of  this  matching 
program  is  c(  ntained  in  section  806(b) 
of  the  Act,  (4  2  U.S.C.  1006  (b)). 

.D.  Categories  of  Records  and 
Individuals  I  Covered  by  the  Matching 
Program 

On  the  has  s  of  certain  identifying 
information  i  is  provided  by  SSA  to  RRB, 
RRB  will  provide  SSA  with  electronic 
files  coAaini  ng  aimuity  payment  data 
from  RRB's  system  of  records,  RRB-22 
Railroad  Reti  rement.  Survivor,  and 
Pensioner  Benefits  System,  entitled 
Checkwritini  Integrated  Computer 
Operation  (C  iICO)  Benefit  Payment 
Master.  SSA  will  then  match  the  RRB 
data  with  dai  a  maintained  in  the  SSR, 
SSA/OSR,  6(  -0103  system  of  records. 
SVB  data  als  >  resides  on  the  SSR.  • 


E.  Inclusive  Dates  of  the  Match 

The  matching  program  shall  become 
effective  no  sooner  than  40  days  after 
notice  for  the  program  is  sent  to 
Congress  and  OMB,  or  30  days  after 
publication  of  this  notice  in  the  Federal 
Register,  whichever  date  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 
[FR  Doc.  03-20075  Filed  8-6-03;  8:45  am] 

8H.UNG  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

Bureau  of  ^tonproliferation 
[Public  Notice  4435] 

Imposition  of  Chemical  and  Biological 
Weapons  Proliferation  Sanctions 
Against  a  Foreign  Person,  including  a 
Ban  on  U.S.  Government  Procurement 

AGENCY:  Bureau  of  Nonproliferation, 
Department  of  State. 
ACTION:  Notice. 

SUMMARY:  The  United  States 
Government  has  determined  that  a 
foreign  person  has  engaged  in  chemical/ 
biological  weapons  proliferation 
activities  that  require  the  imposition  of 
sanctions  pursuant  to  the  Arms  Export 
Control  Act  and  the  Export 
Administration  Act  of  1979  (the 
authority  of  which  was  most  recently 
continued  by  Executive  Order  13222  of 
August  17,  2001). 
EFFECTIVE  DATE:  August  7,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Vann  H.  Van  Diepen, 
Director,  Office  of  Chemical,  Biological, 
and  Missile  Nonproliferation,  Bureau  of 
Nonproliferation,  Department  of  State 
(202-647-1142).  On  import  ban  issues: 
E.O.  12851  delegates  implementation  of 
the  import  ban  to  the  Secretary  of  the 
Treasury.  On  U.S.  Government 
procxu-ement  ban  issues:  Gladys  Gines, 
Office  of  the  Procurement  Executive, 
Department  of  State  (703-516-1691). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  81(a)  of  the  Arms  Export 
Contiol  Act  (22  U.S.C.  2798(a))  and 
section  llC(a)  of  the  Export 
Administiation  Act  of  1979  (50  U.S.C. 
app.  2410C(a))  as  continued  by 
Executive  Order  13222  of  August  17, 
2001  (hereinafter  referred  to  as  the 
"Export  Administiation  Act"), 
Executive  Order  12851  of  June  11,  1993, 
and  State  Department  Delegation  of 
Authority  No.  145  of  February  4, 1980, 
as  amended,  the  Under  Secretary  of 
State  for  Arms  Contiol  and  International 
Secimty  Affairs  has  determined  that  the 


following  foreign  person  has  engaged  in 
chemical/biological  weapons 
proliferation  activities  that  reqmre  the 
imposition  of  measures  as  described  in 
section  81(c)  of  the  Arms  Export  Control 
Act  (22  U.S.C.  2798(c))  and  section 
llC(c)  of  the  Export  Administiation  Act 
of  1979  (50  U.S.C.  app  2410C(c)): 

Mohanmied  al-Khatib  Qordan). 

Accordingly,  until  further  notice  and 
pursuant  to  the  provisions  of  section 
81(c)  of  the  Arms  Export  Contiol  Act  (22 
U.S.C.  2798(c))  and  section  llC(c)  of  the 
Export  Administration  Act  (50  U.S.C. 
app  2410c(c)),  the  following  measxu-es 
are  imposed  on  this  foreign  person: 

1.  Procurement  Sanction:  The  United 
States  Government  shall  not  procure,  or 
enter  into  any  contract  for  the 
procurement  of,  any  supplies  or  services 
from  the  sanctioned  person;  and 

2.  Import  Sanction:  The  importation 
into  the  United  States  of  products 
produced  by  the  sanctioned  persons 
shall  be  prohibited. 

These  measures  shall  be  implemented 
by  the  responsible  departments  and 
agencies  of  the  United  States 
Government  as  provided  for  in 
Executive  Order  12851  of  June  11,  1993. 
The  sanctions  will  remain  in  place  for 
at  least  one  year  and  until  further 
notice. 

Dated:  August  4,  2003. 
Susan  F.  Burk,  * 

Acting  Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 
[FR  Doc.  03-20289  Filed  8-5-03;  3:01  pm) 

BILUNG  CODE  4710-25-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15843] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SO  FAR  SO  GOOD. 

SUMMARY:  As  authorized  by  Public  Law 
105-383  and  Public  Law  107-295,  the 
Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administiation  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by    • 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 


is  given  in  DOT  docket  2003-15843  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Public  Law  105-383 
and  MARAD's  regulations  at  46  CFR 
part  388  (68  FR  23084;  April  30,  2003), 
that  the  issuance  of  the  waiver  will  have 
an  imduly  adverse  effect  on  a  U.S.- 
vessel  builder  or  a  business  that  uses 
U.S.-flag  vessels  in  that  business,  a 
waiver  will  not  be  granted.  Comments 
should  refer  to  the  docket  number  of 
this  notice  and  the  vessel  name  in  order 
for  MARAD  to  properly  consider  the 
comments.  Comments  should  also  state 
the  commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
September  8,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD  2003-15843. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electionically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  e.t.,  Monday  through  Friday, 
except  Federal  holidays.  An  electionic 
version  of  this  document  and  all 
documents  entered  into  this  docket  is 
available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administiation,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  SO  FAR  SO  GOOD 
is: 

Intended  Use:  "Charter  and  Day 
Cruises." 

Geographic  Region:  "Florida  to 
Maine." 

Dated:  August  4,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-20159  Filed  8-6-03;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  31,  2003. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Conunents  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  11000, 1750 
Pennsylvaiua  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  September  8,  2003 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0644. 

Form  Number:  IRS  Form  6781. 

Type  of  Review:  Extension. 

Title:  Gains  and  Losses  from  Section 
1256  Contiacts  and  Straddles. 

Description:  Form  6781  is  used  by 
taxpayers  in  computing  their  gains  and 
losses  from  Section  1256  contracts  and 
stiaddles  and  their  special  tax 
tieatment.  The  data  is  used  to  verify  that 
the  tax  reported  accurately  reflects  any 
such  gains  and  losses. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Record(<eeplng  

Learning  atwut  the 
law  or  the  form. 

Preparing  the  form  .... 

Copying,  assembling, 
and  sending  the 
form  to  the  IRS. 

14  hr.,  6  min. 

2  hr.,  3  min. 

3  hr.,  18  min. 
16  min. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,974,000  hours. 

OMB  Number:  1545-1326. 

Form  Number:  IRS  Form  2555-EZ. 

Type  of  Review:  Extension. 

Title:  Foreign  Earned  Income 
Exclusion. 

Description:  Form  2555-EZ  is  used  by 
U.S.  citizens  and  resident  aliens  who 
qualify  for  the  foreign  earned  income 
exclusion.  This  information  is  used  by 
the  Service  to  determine  if  a  taxpayer 
qualifies  for  the  exclusion.  This  form  is 
a  less  burdensome  form  that  is  used 


where  foreign  earned  income  is  $80,000 
or  less. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  43,478. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Learning  alwul  the 
law  or  the  form. 

Preparing  the  form  .... 

Copying,  asserribling, 
and  sending  the 
iorm  to  the  IRS. 

26  min. 
17  min. 

42  min. 
31  min. 

% 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  84,783  hoius. 

OMB  Number:  1545-1818. 

Revenue  Procedure  Number:  Revenue 
Procedure  2003-38. 

Type  o/flevieiv;  Extension. 

Title:  Commercial  Revitalization 
Deduction. 

Description:  Pursuant  to  §  14001  of  the 
Internal  Revenue  Code,  this  procedure 
provides  the  time  and  manner  for  states 
to  make  allocations  of  commercial 
revitalization  expenditures  to  a  new  or 
substantially  rehabilitated  building  that 
is  placed  in  service  in  a  renewal 
community.      • 

Respondents:  State,  Local  or  Tribal 
Govenmient,  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
80. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours,  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
200  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building.Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  03-20136  Filed  8-6-03;  8:45  am] 
BtLUNG  CODE  4830-ei-l> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comnmnt 
Request  for  Forms  940  and  940-PR 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasvury. 
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SUMMARY:  Tl  le  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  pa  perwork  and  respondent 
burden,  invi  :es  the  general  public  and 
other  Federa  1  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  conti  nuing  information 
collections,  is  required  by  the 
Paperwork  F  eduction  Act  of  1995, 
PubUc  Law    04-13  (44  U.S.C. 
3506(c)(2)(A|).  Currently,  the  IRS  is 
soliciting  co  nments  concerning  Form 
940,  Employer's  Annual  Federal 
Unemploym  Bnt  (FUTA)  Tax  Retiun,  and 
Form  940-PK,  Planilla  Para  La 
Declaracion  jAnual  Del  Patrono — La 
Contribucioi  i  Federal  Para  El  Desempleo 
(FUTA). 

DATES:  Writt  9n  comments  should  be 
received  on  or  before  October  6,  2003, 
to  be  assiued  of  consideration. 
ADDRESSES:  direct  all  written  comments 
to  Glenn  P.  I  lirkland.  Internal  Revenue 
Service,  rooia  6411,  1111  Constitution 
Avenue  NW  ,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  di  rected  to  Carol  Savage  at 
Internal  Revijnue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  thrc  ugh  the  Internet  at 
CAROLA.Sj  [VAGE@irs.gov. 

SUPPLEMENT/  iRY  INFORMATION: 

Title:  Emp  (oyer's  Annual  Federal 
Unemployment  (FUTA)  Tax  Retiun 
(Form  940)  a  ad  Planilla  Para  La 
Declaracion  \nual  Del  Patrono — La 
Contribucioi  i  Federal  Para  El  Desempleo 
(FUTA)  (For  n940-PR). 

OMB  Nun,  ber:  1545-0028. 

Form  Nun  bers:  940  and  940-PR. 

Abstract:  1  atemal  Revenue  Code 
section  3301  imposes  a  tax  on 
employers  b  ised  on  the  first  $7,000  of 
taxable  wage  s  paid  to  each  employee. 
The  tax  is  cc  mputed  and  reported  on 
Forms  940  a  id  940-PR  (Puerto  Rico 
employers  oily).  IRS  uses  the 
information  an  Forms  940  and  940-PR 
to  ensure  thi  t  employers  have  reported 
and  figiu^  he  correct  FUTA  wages  and 
tax. 

Current  Ai  rtions:  There  are  no  changes 
being  made  '  o  the  forms  at  this  time. 

Type  ofRi  view:  Extension  of  a 
currently  ap  iroved  collection. 

Affected  F  ublic:  Businesses  or  other 
for-profit  organizations,  individuals,  or 
and  farms. 
Number  of  Respondents: 


households 
Estimated 

1,367,000. 
Estimated 

hr.,  19  min 


Time  Per  Respondent:  15 


Estimated  Total  Annual  Burden 
Hours:  20,940,530. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiun  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  1.  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-20185  Filed  8-6-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5227 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden.  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
5227,  Split-Interest  Trust  Information 
Return. 

DATES:  Written  comments  should  be 
received  on  or  before  October  6,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROL.A.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Split-Interest  Trust  Information 
Ret\UTi. 

OMB  Number:  1545-0196. 

Form  Number:  5227. 

Abstract:  Form  5227  is  used  to  report 
the  financial  activities  of  a  split-interest 
trust  described  in  Internal  Revenue 
Code  section  4947(a)(2),  and  to 
determine  whether  the  trust  is  treated  as 
a  private  foundation  and  is  subject  to 
the  excise  taxes  under  Chapter  42  of  the 
Code. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
88.640 

Estimated  Time  Per  Respondent:  84 
hr.,  24  min. 

Estimated  Total  Armual  Burden 
Hours:  7,480,960. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 


matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  1,  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Doc.  03-20186  Filed  8-6-^)3;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Forms  990-PF  and  4720 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
990-PF,  Return  of  Private  Foundation  or 
Section  4947(a)(1)  Nonexempt 
Charitable  Trust  Treated  as  a  Private 
Foundation,  and  Form  4720,  Retiun  of 
Certain  Excise  Taxes  on  Charities  and 
Other  Persons  Under  Chapters  41  and 
42  of  the  Internal  Revenue  Code. 
DATES:  Written  comments  should  be 
received  on  or  before  October  6,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  WTitten  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage  at 


Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  Internet  at 
CAROLA.SAVAGE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Form  990-PF,  Return  of  Private 
Foimdation  or  Section  4947(a)(1) 
Nonexempt  Charitable  Trust  Treated  as 
a  Private  Foundation,  and  Form  4720, 
Return  of  Certain  Excise  Taxes  on 
Charities  and  Other  Persons  Under 
Chapters  41  and  42  of  the  Internal 
Revenue  Code. 

OMB  Number:  1545-0052. 
Form  Numbers:  990-PF  and  4720. 
Abstract:  Internal  Revenue  Code 
section  6033  requires  all  private 
foundations,  including  section 
4947(a)(1)  trusts  treated  as  private 
foimdations,  to  file  an  annual 
information  return.  Section  53.4940- 
1(a)  of  the  Income  Tax  Regulations 
requires  that  the  tax  on  net  investment 
income  be  reported  on  the  return  filed 
under  section  6033.  Form  99Q-PF  is 
used  for  this  purpose.  Section  6011 
requires  a  report  of  taxes  imder  Chapter 
42  of  the  Code  for  prohibited  acts  by 
private  foundations  and  certain  related 
parties.  Form  4720  is  used  by 
foiuidations  and/or  related  persons  to 
report  prohibited  activities  in  detail  and 
pay  the  tax  on  them. 

Current  Actions:  There  are  no  changes 
being  made  to  the  forms  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Affected  Public:  Non-profit 
institutions. 

Estimated  Number  of  Respondents: 
54,000. 

Estimated  Time  Per  Response:  204 
hours,  46  minutes. 

Estimated  Total  Annual  Burden 
Hours:  11,057,373. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  vahd  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiuTi  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 


invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quahty,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of. 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 


Approved:  August  1,  2003. 
Glenn  P.  iCirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-20187  Filed  8-6-03;  8:45  am) 
BILUNG  CODE  483(M>1-P 


DEPARTMENT  OF  THE  TREASURY 

Intemaf  Revenue  Service 

Proposed  Collection:  Comment 
Request  for  Forms  8635,  and  9383 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Pubhc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8635,  Federal  Income  Tax  Products 
Order  Blank,  and  Form  9383,  Fax  Order 
Blank  for  BPOL  Reorders. 
DATES:  Written  comments  should  be 
received  on  or  before  October  6,  2003  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  forms  and  instructions 
should  be  directed  to  Carol  Savage  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue  NW.. 
Washington,  DC  20224,  or  at  (202)  622- 
3945,  or  through  the  internet  At 
carol.a.savage@irs.gov. 
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INFORMATION: 
8635,  Federal  Income  Tax 
Blank,  and  Form  9383, 
for  BPOL  Reorders. 
1545-1222. 

Forms  8635,  and  9383. 
8635,  and  9383  allow 
ces  and  libraries  to  order 
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convenient  locations, 
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and/ or  included  in  the 


request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  Ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  Ways  to 
minimize  the  bm-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  Estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  1,  2003. 
Glenn  P.  Kirkland. 
IBS  Reports  Cleamnce  Officer. 
[FR  Doc.  03-20188  Filed  8-6-^3;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Small  Business/ 
Self  Employed — Payroll  Committee  of 
the  Taxpayer  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS) 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Small 
Business/Self  Employed — Payroll 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  conducted  (via 
teleconference).  The  TAP  will  be 


discussing  issues  pertaining  to 
increasing  compliance  and  lessening  the 
bm-den  for  Small  Business/Self 
Employed  individuals. 
Recommendations  for  IRS  systemic 
changes  will  be  developed. 

DATES:  The  meeting  will  be  held 
Thursday,  August  28.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  O'Brien  at  1-888-912-1227,  or 
206  220-6096. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pm-suant  to  section  - 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Small 
Business/Self  Employed — Payroll 
Committee  of  the  Taxpayer  Advocacy 
Panel  will  be  held  Thursday,  August  28, 
2003  from  3  p.m.  EDT  to  4:30  p.m.  EDT 
via  a  telephone  conference  call.  The 
public  is  invited  to  make  oral 
conunents.  Individual  comments  will  be 
limited  to  5  minutes.  If  you  would  like 
to  have  the  TAP  consider  a  written 
statement,  please  call  1-888-912-1227 
or  206-220-6096,  or  wnrite  to  Mary 
O'Brien,  TAP  Office,  915  2nd  Avenue, 
MS  W^06,  Seattle,  WA  98174.  Due  to 
limited  conference  lines,  notification  of 
intent  to  participate  in  the  telephone 
conference  call  meeting  must  be  made 
with  Mary  O'Brien.  Ms  O'Brien  can  be 
reached  at  1-888-912-1227  or  206- 
220-6096. 

The  agenda  will  include  the 
following:  Various  IRS  issues. 

Dated:  August  1.  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-20189  Filed  8-6-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

32  CFR  Partf  21,  22.  32, 34,  and  37 
RIN  0790-AG47 

DoD  Grant  atid  Agreement  Regulations 

AGENCY:  Offifce  of  the  Secretary,  DoD. 
ACTION:  Fina  rule. 


summary:  Tt  e  Department  of  Defense 
(DoD)  is  add  ng  a  new  part  to  the  DoD 
Grant  and  Af  reement  Regulations 
-  (DoDGARs)  1 3  incorporate  policies  and 
procedures  f  )r  the  award  and 
admimstrati(  n  of  technology  investment 
agreements  (riAs).  TIAs  are  a  relatively 
new  class  of  issistance  instnmients. 
DoD  Compoi  ents  use  TIAs  to  support  or 
stimulate  de;  ense  research  projects 
involving  foi  -profit  firms,  especially 
commercial  I  irms  that  do  business 
primarily  in  he  commercial 
marketplace.  The  new  part  therefore 
gives  DoD  ag  reements  officers  greater 
flexibility  to  negotiate  award  provisions 
in  areas  that  :an  present  barriers  to 
those  commtrcial  firms  [e.g., 
intellectual  j  roperty,  audits,  and  cost 
principles). '  "he  DoD  also  is  revising 
several  addit  lonal  parts  of  the  DoDGARs 
to  conform  tl  lem  with  the  new  part. 
DATES:  These  final  rules  are  effective  on 
September  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Herbst,  (703)  696-0372. 
SUPPLEMENTARY  INFORMATION: 

A.  Backgrouiid  and  Basis  for  the 
Rulemaking 

The  Congri  fss  and  the  DoD  have  a 
civil-military  integration  policy  that 
envisions  a  r  ational  technology  and 
industrial  ba  je  capable  of  meeting 
national  secirity  objectives,  including 
the  performa  ace  of  research  and 
development  to  ensure  that  our  armed 
forces  have  s  ^stems  with  superior 
technology. '  'he  policy  calls  for  DoD 
reliance,  to  the  maximum  extent 
practicable,  (in  the  conmiercial  sector  of 
that  technolc  gy  and  industrial  base. 

To  help  ac  lieve  civil-military 
integration,  me  Congress  in  1989 
enacted  10  IJ.S.C.  2371,  "Research 
projects:  Transactions  other  than 
contracts  and  grants"  to  authorize  DoD 
use  of  coopei  ative  agreements  and  other 
transactions.  Using  this  authority,  DoD 
Components  through  the  mid-1990s 
developed  types  of  cooperative 
agreements  a^d  other  transactions  to 
support  resejirch  (called  "dual-use" 
research)  with  good  potential  for  both 
commercial  <  ind  defense  applications. 
The  DoD  in  1  997  issued  interim 


guidance  that  merged  various 
cooperative  agreements  and  other 
transactions  that  were  similar  to  each 
other  into  a  single  class  of  assistance 
instruments  called  technology 
investment  agreements  (TIAs). 

This  rulemaking's  primary  purpose  is 
to  establish  policies  and  procedures  for 
the  award  and  administration  of  TIAs, 
based  on  the  DoD  Components' 
experience  with  them.  The  specific 
actions  that  the  DoD  is  taking  in  order 
to  do  so  are  to: 

•  Adopt  the  new  part  37  of  the 
DoDGARs  (32  CFR  part  37)  to  cover 
TIAs.  The  new  part  is  in  plain  language 
format. 

•  Revise  the  existing  part  21  of  the 
DoDGARs  (32  CFR  part  21)  that  sets  out 
DoD  Components'  general 
responsibilities  for  managing  assistance 
functions.  The  revision  makes  part  21 
apply  to  TIAs,  as  well  as  other 
assistance  instruments,  and  recasts  it  in 
a  plain  language  format. 

•  Make  minor  amendments  to  the 
existing  parts  22,  32,  and  34  of  the 
DoDGARs  (32  CFR  parts  22,  32,  and  34), 
to  conform  those  parts  with  the  new 
part  37  and  the  revised  part  21. 

B.  Comments  and  Responses 

DoD  published  a  proposed  rule  in  the 
Federal  Register  on  April  30,  2002  (67 
FR  21486)  requesting  conmients  on  a 
proposal  to  make  the  changes  described 
in  the  previous  paragraph.  We  received 
comments  from  an  industry  association 
representing  firms  doing  business  in  the 
commercial  marketplace,  one  for-profit 
Government  contractor,  an  association 
of  academic  institutions,  and  a  number 
of  DoD  Components.  We  considered  all 
comments  in  developing  the  final  rule. 

Commenters  raised  specific  issues  but 
supported  the  creation  of  TIAs  as  a  new 
class  of  assistance  instruments  and 
responded  favorably  to  the  rules'  plain 
language  format  and  clarity.  The 
following  paragraphs  summarize  the 
more  significant  specific  issues  raised 
by  the  comments  and  the  responses  to 
them.  The  comments  are  grouped  by  the 
subpart  of  part  37  to  which  they  apply 
and  therefore  by  subject  area.  In 
addition  to  the  changes  noted  in  the 
following  paragraphs,  we  made  other 
changes  to  update  references  and 
increase  readability. 

Situations  for  Use  of  TIAs  (Subpart  B) 

Comment:  One  commenter  said  it  was 
unsure  of  the  basis  for  encouraging 
awards  to  consortia,  other  than  the 
reason  given  in  §  37.210(c)(1)  (which  is 
that  consortiimi  members  are  more 
equal  partners  in  research  performance 
and  more  directly  involved  in  planning 
the  effort,  reviewing  progress,  and 


overseeing  financial  aspects  of  the 
project  than  subawardees  under  a  prime 
recipient  usually  are].  The  commenter 
questioned  the  statement  in  the  rule  that 
there  is  less  self-governance  when  a 
single  firm  is  the  recipient,  rather  than 
a  consortium  that  may  include  multiple 
for-profit  recipients  that  normally  are 
competitors  within  an  industry. 

Response:  No  change.  DoD 
agreements  officers  who  have  awarded 
and  administered  TIAs  believe  that 
interactions  among  a  consortiimi's 
members  can  increase  self-governance. 
One  reason  is  that  the  members  have 
more  insight  into  each  other's  efforts 
than  a  subawardee  has  into  the  sfforts 
of  a  prime  awardee.  Coupled  with  that 
insight,  each  member  has  an  interest  in 
ensuring  that  other  members  make  their 
agreed-upon  technical  and  financial 
contributions  to  the  project. 
Importantly,  the  regulatory  language  in 
§  37.210  does  not  prohibit  awards  to 
single  firms.  It  states  that  the  agreements 
officer  should  consider  whether  an 
award  to  a  single  firm  requires  greater 
involvement  of  the  Federal  program 
official,  but  it  gives  the  agreements 
officer  the  necessary  authority  to  make 
the  decision  using  his  or  her  good 
business  judgment. 

Types  of  TIAs  (Subpart  C) 

Comment:  One  commenter  strongly 
recommended  dropping  fixed-support 
TIAs  from  the  rule  and  said  that  this 
type  of  instnmient  appeared  to  be  a 
fixed-price  development  contract  by 
another  name.  The  comment  cited  the 
proposed  §  37.560,  in  which  it  is 
acknowledged  that  the  contractor  would 
be  responsible  for  all  further  costs 
needed  to  complete  the  project,  beyond 
the  Federal  Govenmient's  agreed-upon 
level  of  support. 

Response:  Fixed-support  TIAs  are  not 
fixed-price  development  contracts  by 
another  name.  Procurement  contracts 
are  used  to  acquire  goods  and  services 
for  the  Government.  TIAs  are  assistance 
instruments  that  DoD  Components  use 
to  invest  in  dual-use  research  that  is  of 
mutual  interest  to  recipients,  due  to  the 
commercial  potential  of  the  research, 
and  to  the  DoD,  due  to  its  defense 
potential.  The  recipient's  interest  is  one 
reason  that  50%  cost  sharing,  to  the 
extent  practicable,  is  a  statutory 
condition  for  any  TIA  under  the 
authority  of  10  U.S.C.  2371  and  is  a 
matter  of  policy  for  all  other  TIAs  (see 
§37.215  of  the  rule). 

With  substantial  cost  sharing,  a  fixed- 
support  TIA  is  a  viable  alternative 
instnmient  that  a  DoD  Component  may 
offer  to  a  prospective  recipient 
accustomed  to  commercisil  practices,  if 
it  cannot  accept  all  of  the  administrative 
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requirements  associated  with  an 
expenditure-based  instrument.  The  use 
of  a  fixed-support  TIA  properly  is  a 
matter  of  negotiation  between  the  DoD 
agreements  officer  and  the  recipient. 
The  agreements  officer  should  agree  to 
a  fixed-support  TIA  only  if  he  or  she  is 
sufficiently  confident  in  estimated 
project  costs  to  be  sure  that  the 
recipient's  cost  sharing  will  be  at  least 
the  minimum  amount  desired  by  the 
Federal  Government,  even  if  the  actual 
costs  are  at  the  low  end  of  the  original 
estimates.  There  is  no  obligation  for  the 
recipient  to  accept  this  type  of  TIA  and 
it  should  not  do  so  unless  it  believes 
that  the  benefits  justify  any  risk  it 
perceives  of  an  increased  cost  share,  if 
actual  costs  are  at  the  high  end  of  the 
original  estimates.  The  proposed  rule 
did  not  intend  for  agreements  officers  to 
pressure  potential  recipients  to  accept 
fixed-support  TIAs  against  their  better 
judgment. 

Nonetheless,  on  the  basis  of  the 
concern  expressed  in  the  comment,  we 
added  a  new  paragraph  (c)  to  §  37.560 
to  make  it  clear  that  the  agreements 
officer  may  not  use  a  shortage  of  Federal 
Govenunent  funding  for  the  program  as 
a  reason  to  try  to  persuade  a  recipient 
to  accept  a  fixed-support  TIA,  rather 
than  an  expenditure-based  instrument, 
or  to  accept  responsibility  for  a  greater 
share  of  the  total  project  costs  than  it 
otherwise  is  willing  to  offer. 

Competition  (Subpart  D) 

Comment:  One  commenter  noted  that 
the  proposed  part  37  strongly  supports 
the  use  of  competitive  procedures  but 
does  not  completely  prohibit  sole  source 
awards.  The  commenter  recommended 
that  the  rule  explain  what 
documentation  is  necessary  if  a  sole 
soiu-ce  award  of  a  TIA  is  contemplated. 

Response:  No  change.  In  §  37.1020, 
which  addresses  what  the  agreements 
officer  must  document  in  the  award  file, 
paragraph  (b)  calls  for  documentation 
describing  the  award  process  and 
explaining  how  the  agreements  officer 
and  program  officials  solicited  and 
evaluated  proposals  and  selected  the 
one  supported  through  the  TIA.  This 
includes  documentation  for  a  sole 
source  award. 

Comment:  Two  commenters  said  that 
the  proposed  §  37.215,  which  discusses 
the  requirement  for  recipient  cost 
sharing,  also  acknowledges  that  lesser 
contributions  may  be  deemed 
"practicable."  Nevertheless,  the 
commenters  said,  §  37.415  should  call 
for  agreements  officers  to  include 
language  in  solicitations  putting 
potential  proposers  on  notice  about  the 
statutory  requirement  for  them  to 


provide,  to  the  extent  practicable,  50% 
cost  share. 

Response:  Agree.  We  added  a  new 
paragraph  (a)  to  §  37.415. 

Comment:  One  commenter  questioned 
whether  five  years  should  be  the  limit 
on  the  period  for  which  the  Govenmient 
will  protect  proposals  and  other 
proprietary  information  submitted  by 
proposers,  as  provided  in  the  proposed 
§§  37.420  and  37.900.  The  commenter 
said  that  the  five-year  period  shoidd  be 
the  basic  level  of  protection  provided  to 
all  proposers  under  the  regulations.  The 
commenter  added  that  such  information 
should  be  protected  under  the  Freedom 
of  Information  Act  (FOIA)  for  as  long  as 
it  retains  its  value  as  confidential 
business  information,  the  release  of 
which  could  cause  harm  to  a  proposer. 

Response:  We  revised  §  37.420  to 
explain  that  certain  information  may  be 
protected  for  longer  periods  if  it  meets 
any  of  the  criteria  for  exemptions  imder 
the  FOIA.  For  information  that  does  not 
meet  any  of  those  criteria,  §  37.420  cites 
a  five-year  period  because  that  is  the 
period  for  which  10  U.S.C.  2371 
provides  additional  authority  to  protect 
information  submitted  by  proposers. 
With  that  change,  there  is  no  need  to 
revise  §  37.900  because  it  already  refers 
to  §  37.420  for  the  substantive  coverage 
on  this  subject. 

Pre- Award  Business  Evaluation 
(Subpart  E) 

Comment:  One  commenter  did  not 
totally  agree  with  the  discussion  of 
direct  and  indirect  costs  in  the  proposed 
§  37.570  and  questioned  whether  a  Cost 
Accounting  Standards  (CAS) 
noncompliance  would  necessarily  be 
involved.  The  commenter  noted  that  a 
for-profit  firm  generally  recovers 
Independent  Research  and  Development 
(IR&D)  costs  as  part  of  the  General  and 
Administrative  (G&A)  cost  pool,  but 
said  that  those  costs  are  not  all  indirect 
costs.  The  commenter  said  that  the  basic 
unit  for  IR&D  is  the  project,  in 
accordance  with  CAS  §  9904.420 
("Accounting  for  Independent  Research 
and  Development  and  Bid  and  Proposal 
Costs,"  in  chapter  99  of  48  CFR)  and 
that  all  direct  costs  of  the  project  are 
charged  directly  to  the  project.  The 
commenter  added  that:  (1)  A  contract 
and  an  IR&D  project  are  set  up  similarly 
in  most  accounting  systems,  as  far  as  job 
numbers  and  how  the  work  is  charged; 
(2)  indirect  charges  are  applied  to  the 
project's  direct  labor  and  material  costs, 
but  no  G&A  is  applied  because  IR&D 
project  costs  are  recovered  in  a  G&A 
pool;  and  (3)  a  credit  is  applied  to  the 
pool  if  the  Government  pays  part  of  a 
cost,  reducing  the  amoimt  in  the  pool  to 
be  recovered. 


Response:  We  revised  §  37.570  to 
remove  the  references  to  indirect  cost. 
We  also  revised  the  section  to  require 
agreements  officers  to  alert  the 
participant  to  the  potential  for  a  CAS 
violation,  as  well  as  the  Administrative 
Contracting  Officer  with  cognizance 
over  the  participant's  Federal 
procurement  contracts,  if  the  participant 
is  subject  to  CAS  and  is  proposing  to 
account  differently  for  its  own  and  the 
Federal  Government's  share  of  project 
costs. 

Comment:  One  commenter  said  that 
the  proposed  section  37.575  addressed 
agreements  officers'  responsibilities  for 
determining  milestone  payment 
amounts  but  also  should  require  a 
determination  that  the  milestone 
amounts  are  fair  and  reasonable 
estimates  for  the  efforts  to  be  carried 
out.  The  commenter  further 
recommended  revising  the  section  to 
recognize  that  future  milestone  amoimts 
might  be  adjusted  for  reasons  other  than 
specified  cost-share  percentages  (e.g.,  if 
expenditxires  are  significantly  more  than 
expected). 

Response:  We  agree  that  this  section 
needs  clarification.  Discussion  with  the 
commenter,  a  DoD  Component,  revealed 
that  the  use  of  the  word  "budget"  in  the 
first  sentence  of  the  section  caused  some 
confusion  because  it  can  be  interpreted 
in  different  ways  (e.g.,  to  mean  the 
budget  of  the  DoD  program  or  the 
proposed  budget  for  the  research 
project).  Rather  than  defining  "budget," 
we  revised  the  first  sentence  of 
paragraph  37.575(a)  to  say  that  the 
agreements  officer  must  assess  the 
reasonableness  of  the  estimated 
"amount,"  rather  than  "budget,"  for 
reaching  each  milestone.  In  response  to 
this  comment,  we  also  revised 
paragraph  37.1010(e)  to  tell  agreements 
officers  that  the  payment  provision  for 
a  TIA  using  the  milestone  payment 
method  must  tell  the  recipient  that  post- 
award  administrators  may  adjust 
amoiuits  of  future  milestone  payments  if 
a  project's  expenditm^s  fall  too  far 
below  the  projections  that  were  the 
basis  for  setting  the  amounts. 

Award  Terms  Affecting  Participants' 
Financial,  Property,  and  Purchasing 
Systems  (Subpart  F) 

Comment:  One  commenter 
recommended  increasing  the  $300,000 
threshold  in  the  proposed  §  37.645  for 
audits  of  for-profit  firms  to  at  least 
$500,000  to  ensure  consistency  with 
other  oversight  thresholds  in  the 
Department  of  Defense. 

Response:  We  based  the  proposed 
threshold  of  $300,000  on  the 
government-wide  threshold  under  the 
Single  Audit  Act  (31  U.S.C.  7500  et 


47152         'Federal  Register / Vol.  68,  No.  152 /Thursday,  August  7,  2003 /Rules  and  Regulations 


seq.),  as  impl  jmented  by  0MB  Circular 
A-133.  Tha».  jiovemment-wide  policy 
applies  to  auiits  of  State  and  local 
governments  &nd  other  nonprofit 
recipients  of  federal  assistance  and 
cost-type  procurement  contracts.  The 
OMB  just  inc  'eased  that  threshold  to 
$500,000.  We  increased  the  threshold 
for  for-profit  Recipients  in  this  rule  to 
$500,000  to  parallel  the  OMB  change,  so 
that  the  requi  rement  for  for-profit 
participants  i  i  consistent  with 
requirements  for  the  other  types  of 
organizations  that  also  may  participate 
in  the  perforr  lance  of  research  projects 
under  TIAs. 


Related  to  Other 
Requirements  (Subpart 


Award  Terms 
Administrative 
G) 

Comment:  I  )ne  commenter  noted  that 
the  proposed  rule  contciined  general 
guidance  for  i  igreements  officers  to 
consider  on  t|ie  scope  of  intellectual 
property  (IP)  tights,  but  recommended 
adding  a  paragraph  37.840(c).  The  new 
paragraph  would  say  that  agreements 
officers  should  consider  the  core 
principles  in  the  DoD  document  entitled 
■'Intellectual  Property:  Navigating 
Through  Com  mercial  Waters"  when 
dealing  with  ndustry  regarding  IP  and 
that  any  overs  11  IP  strategy  the 
agreements  o:  ficer  develops  for  a  TIA 
should  be  coi  sistent  with  the  core 
principles  am  I  guidance  in  that 
document.  Tie  commenter  noted  that 
the  document  focused  on  procurement 
contracts  sub]  ect  to  the  Federal 
Acquisition  R  egulation,  but  thought  that 
it  provided  be  ckground  on  IP  issues  and 
stakeholder  pssitions,  as  well  as  a 
consistent  ag(  ncy  position. 

Response:  I  lo  change.  As  noted  by  the 
commenter,  t  le  document  entitled 
"Intellectual  I'roperty:  Navigating 
Through  Commercial  Waters"  is  written 
specifically  fc  r  procurement  contracts. 
Moreover,  we  prepared  the  guidance  for 
agreements  olficers  in  §§  37.840  through 
37.875  to  con  ain  the  substance  of  that 
docvunent's  five  core  principles,  in 
language  mor  3  appropriate  for  research 
projects  carrii  d  out  under  TIAs. 

Comment:  One  commenter  disagreed 
with  the  langi  lage  in  the  proposed 
paragraph  37.875{b)(2j.  This  paragraph 
about  foreign  access  to  technology  says 
that  a  TIA  mu  st  provide  that  any 
transfer  of  the  exclusive  right  to  use  or 
sell  technoloj  y  in  the  United  States 
must,  unless  '  he  Federal  Govermnent 
grants  a  waivi  sr,  require  that  products 
embodying  th  e  technology  or  produced 
through  the  u  se  of  the  technology  will 
be  manufactu  red  substantially  in  the 
United  States  The  commenter  stated 
that  the  agree  ment  should  not  impose 
conditions  in  this  area  beyond  the 


requirement  to  comply  with  U.S.  export 
laws,  regulations  and  policies,  as 
described  in  paragraph  37.875(b)(1). 

Response:  No  change.  The  substance 
of  paragraph  (b)(2)  parallels  a  national 
policy  that  is  codified  in  what  is  known 
as  the  Bayh-Dole  Act  (35  U.S.C.  chapter 
18).  That  act  governs  patent  rights  in 
inventions  made  under  Federally 
supported  research  or  development 
performed  by  small  businesses  or 
nonprofit  organizations  under  grants, 
cooperative  agreements,  or  prociu^ment 
contracts.  One  section  of  the  act  (35 
U.S.C.  204)  establishes  the  preference 
for  substantial  domestic  manufacture  in 
conjimction  with  any  transfer  of  the 
exclusive  right  to  use  or  sell  an 
invention  in  the  United  States. 

The  same  policy  makes  sense  for 
access  to  technology  generated  vmder 
TIAs.  As  we  seek  to  enhance  national 
security  by  increasing  DoD  reliance  on 
the  conunercial  sectors  of  the  U.S. 
technology  and  industrial  bases,  a 
legitimate  concern  is  that  we  not 
preclude,  through  exclusive  licensing, 
domestic  sources  that  can  provide  ready 
and  reliable  access  to  defense 
technology.  We  do  retain  in  paragraph 
(b)(2)  the  same  flexibility  as  the  Bayh- 
Dole  Act  to  waive  the  requirement  for 
substantial  manufacture  in  individual 
cases  where  doing  so  is  warranted. 

Executing  the  Award  (Subpart  H) 

Comment:  One  commenter 
recommended  that  the  rule  require  the 
agreements  officer  to  include 
documentation  in  the  award  file  of  any 
fixed-support  TIA  to  describe  the 
process  and  methods  used  to  estimate 
expenditures,  the  recipient's  minimum 
cost  share,  and  the  fixed  level  of  Federal 
support.  The  piupose  of  this 
dociunentation  would  be  to  ensure  that 
information  is  available  to  measure  DoD 
Component's  program  implementation 
and  use  of  funds. 

Response:  We  revised  paragraph 
37.1020(d)  to  include  the  additional 
dociunentation  requirement. 

Executive  Order  12866 

This  regulatory  action  is  not  a 
significant  regulatory  action,  as  defined 
by  Executive  Order  12866. 

Regulatory  Flexibility  Act  of  1980  (5 
U.S.C.  605(b)) 

This  regulatory  action  will  not  have  a 
significant  adverse  impact  on  a 
substantial  number  of  small  entities. 
Under  part  37,  small  entities  are  subject 
either  to  requirements  that  parallel 
govenunent-wide  requirements  that 
OMB  Circular  A-110  establishes  for 
other  assistance  awards,  or  to  less 
burdensome  requirements  that  enable 


firms  fi-om  the  commercial  marketplace 
to  participate  in  DoD  research. 

Unfunded  Mandates  Act  of  1995  (Sec. 
202,  Pub.  L.  104-4) 

This  regulatory  action  does  not 
contain  a  Federal  mandate  that  will 
result  in  the  expenditure  by  State,  local, 
and  tribal  governments,  in  aggregate,  or 
by  the  private  sector  of  $100  million  or 
more  in  any  one  year. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C,  Chapter  35) 

This  regulatory  action  will  not  impose 
any  additional  reporting  or 
recordkeeping  requirements  under  the 
Paperwork  Reduction  Act.  Participant 
reporting  and  recordkeeping 
requirements  in  part  37  either  are 
parallel  to,  or  less  burdensome  than, 
govemment-wdde  requirements  already 
established  in  OMB  Circular  A-110. 

Federalism  (Executive  Order  13132) 

This  regulatory  action  does  not  have 
Federalism  implications,  as  set  forth  in 
Executive  Order  13132.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects 

32  CFR  Part  21 

Grant  programs.  Grants 
administration. 

32  CFR  Part  22 

Accounting,  Grant  programs,  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 

32  CFR  Part  32 

Accoimting,  Colleges  and  universities, 
Grant  programs.  Grants  administration, 
Hospitals,  Nonprofit  organizations, 
Reporting  and  recordkeeping 
requirements. 

32  CFR  Part  34 

Accounting,  Business  and  industry. 
Grant  programs,  Grants  administration. 
Reporting  and  recordkeeping 
requirements. 

32  CFR  Part  37 

Accoimting,  Administrative  practice 
and  procedure.  Grant  programs,  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 
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Dated:  July  16,  2003. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

m  Accordingly,  Title  32  of  the  Code  of 
Federal  Regulations,  chapter  I, 
subchapter  C  is  amended  as  follows. 

■  1.  Part  21  is  revised  to  read  as  follows: 

PART  21— OoD  GRANTS  AND 
AGREEMENTS— GENERAL  MATTERS 

Subpart  A — Introduction 

Sec. 

21.100    What  are  the  purposes  of  this  part? 

Subpart  B— Defense  Grant  and  Agreement 
Regulatory  System 

21.200    What  is  the  Defense  Grant  and 

Agreement  Regulatory  System  (DGARS)? 
21.205    What  types  of  instruments  are 

covered  by  the  DGARS? 
21.210    What  are  the  purposes  of  the 

DGARS? 
21.215    Who  is  responsible  for  the  DGARS? 
21.220    What  publications  are  in  the 

DGARS? 

Subpart  C— The  DoD  Grant  and  Agreement 
Regulations 

21.300    What  instruments  are  subject  to  the 

DoD  Grant  and  Agreement  Regulations 

(DoDGARs)? 
21.305    What  is  the  purpose  of  the 

DoDGARs? 
21.310    Who  ensures  DoD  Component 

compliance  with  the  DoDGARs? 
21.315    May  DoD  Components  issue 

supplemental  policies  and  procedures  to 

implement  the  DoDGARs? 
21.320    Are  there  areas  in  which  DoD 

Components  must  establish  policies  and 

procedures  to  implement  the  DoDGARs? 
21.325    Do  acquisition  regulations  also 

apply  to  DoD  grants  and  agreements? 
21.330    How  are  the  DoDGARs  published 

and  maintained? 
21.335    Who  can  authorize  deviations  from 

the  DoDGARs? 
21.340    What  are  the  procedures  for 

requesting  and  documenting  deviations? 

Subpart  D— Authorities  and 
Responsibilities  for  Making  and 
Administering  Assistance  Awards 

21.400    To  what  instruments  does  this 

subpart  apply? 
21.405    What  is  the  purpose  of  this  subpart? 
21.410    Must  a  DoD  Component  have 

statutory  authority  to  make  an  assistance 

award? 
21.415    Mustthe  statutory  authority 

specifically  mention  the  use  of  gremts  or 
:      other  assistance  instruments? 
21.420    Under  what  types  of  statutory 

authorities  do  DoD  Components  award 

assistance  instruments? 
21.425    How  does  a  DoD  Component's 

authority  flow  to  awarding  and 

administering  activities? 
21.430    What  are  the  responsibilities  of  the 

head  of  the  awarding  or  administering 

activity? 


21.435    Must  DoD  Components  formally 

select  and  appoint  grants  officers  and 

agreements  officers? 
21.440    What  are  the  standards  for  selecting 

and  appointing  grants  officers  and 

agreements  officers? 
21.445    What  are  the  requirements  for  a 

grants  officer's  or  agreements  officer's 

statement  of  appointment? 
21.450    What  are  the  requirements  for  a 

termination  of  a  grants  officer's  oir 

agreements  officer's  appointment? 
21.455    Who  can  sign,  administer,  or 

terminate  assistance  instruments? 
21.460    What  is  the  extent  of  grants  officers' 

and  agreements  officers'  authority? 
21.465    What  are  grants  officers' and 

agreements  officers'  responsibilities? 

Sul>part  E— Information  Reporting  on 
Awards  Subject  to  31  U.S.C.  Chapter  61 

21.500    What  is  the  purpose  of  this  subpart? 
21 .505    What  is  the  Catalog  of  Federal 

Domestic  Assistance  (CFDA)? 
21.510    Why  does  the  DoD  report 

information  to  the  CFDA? 
21.515    Who  reports  the  information  for  the 

CFDA? 
21.520    What  are  the  purposes  of  the 

Defense  Assistance  Awards  Data  System 

(DAADS)? 
21.525    Who  issues  policy  guidance  for  the 

DAADS? 
21.530    Who  operates  the  DAADS? 
21.535    Do  DoD  Components  have  central 

points  for  collecting  DAADS  data? 
21.540    What  are  the  duUes  of  the  DoD 

Components'  central  points  for  the 

DAADS? 
21.545    Must  DoD  Components  report  every 

obligation  to  the  DAADS? 
21.550    Must  DoD  Components  relate 

reported  actions  to  listings  in  the  CFDA? 
21.555    When  and  how  must  DoD 

Components  report  to  the  DAADS? 
21.560    Must  DoD  Components  assign 

numbers  uniformly  to  awards? 

Subpart  F— Definitions 

21.605  Acquisition. 

21.610  Agreements  officer. 

21.615  Assistance. 

21.620  Award. 

21.625  Contract. 

21.630  Contracting  activity. 

21.635  Contracting  officer. 

21.640  Cooperative  agreement. 

21.645  Deviation. 

21.650  DoD  Components. 

21.655  Grant. 

21.660  Grants  officer. 

21.665  Nonprocurement  instrument. 

2 1 .670  Procurement  contract. 

21.675  Recipient. 

21.680  Technology  investment  agreements. 
Appendix  A  to  Part  21— Instruments  to 
Which  DoDGARs  Portions  Apply 

Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 

Sut>part  A— Introduction 

§  21 . 1 00    What  are  the  purposes  of  this 
part? 

This  part  of  the  DoD  Grant  and 
Agreement  Regtdations: 


(a)  Provides  general  information  about 
the  Defense  Grant  and  Agreement 
Re^tilatory  System  (DGARS). 

(b)  Sets  forth  general  policies  and 
procediu^s  related  to  DoD  Components' 
overall  management  of  functions  related 
to  assistance  and  certain  other 
nonprociu-ement  instruments  subject  to 
the  DGARS  {see  §  21.205(b)). 

Subpart  B— Defense  Grant  and 
Agreement  Regulatory  System 

§21.200    What  Is  the  Defwise  Grant  and 
Agreement  Regulatory  System  (DGARS)? 

The  Defense  Grant  and  Agreement 
Regulatory  System  (DGARS)  is  the 
system  of  regulatory  policies  and 
procedures  for  the  award  and 
administration  of  DoD  Components' 
assistance  and  othei  nonprocurement 
awards.  DoD  Directive  3210.6'  * 

established  the  DGARS. 

§  21 .205    What  types  of  Instruments  are 
covered  by  the  DGARS? 

The  Defense  Grant  and  Agreement 
Regulatory  System  (DGARS)  applies  to 
the  following  types  of  funding 
instruments  awarded  by  DoD 
Components: 

(a)  All  grants,  cooperative  agreements, 
and  technology  investment  agreements. 

(b)  Other  nonprocurement 
instruments,  as  needed  to  implement 
statutes,  Executive  orders,  or  other 
Federal  Govenunentwide  ndes  that 
apply  to  those  other  nonproou^ment 
instruments,  as  well  as  to  grants  and 
cooperative  agreements. 

§  21 .21 0    What  are  the  purposes  of  the 
DGARS? 

The  pm-poses  of  the  DGARS  are  to 
provide  uniform  policies  and 
procedures  for  DoD  Components' 
awards,  in  order  to  meet  DoD  needs  for: 

(a)  Efficient  program  execution, 
effective  program  oversight,  and  proper 
stewardship  of  Federal  funds. 

(b)  Compliance  with  relevant  statutes; 
Executive  orders;  and  applicable 
guidance,  such  as  Office  of  Management 
and  Budget  (OMB)  circulars. 

(c)  Collection  &"om  DoD  Components, 
retention,  and  dissemination  of 
management  and  fiscal  data  related  to 
awards. 

§  21 .21 5    Who  is  responsible  for  the 
DGARS? 

The  Director  of  Defense  Research  and 
Engineering,  or  his  or  her  designee, 
develops  and  implements  DGARS 


^  Electronic  copies  may  be  obtained  at  the 
Washington  Headquarters  Services  Internet  site 
http://www.dtic.mil/whs/directives.  Paper  copies 
may  be  obtained,  at  cost,  from  the  National 
Technical  Information  Service,  5285  Port  Royal 
Road.  Springfield,  VA  22161. 
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policies  and  procedures.  He  or  she  does 
so  by  issuing  and  maintaining  the  DoD 
publications  that  comprise  the  DGARS. 

§  21 .220    Wh^t  publications  are  in  the 
OGARS?         I 

A  DoD  pullication  (DoD  3210.6-R2) 
entitled  "Thi  i  DoD  Grant  and  Agreement 
Regulations'  is  the  principal  element  of 
the  DGARS.  The  Director  of  Defense 
Research  anc  Engineering  also  may 
pubUsh  DGi^  RS  policies  and  procedures 
in  DoD  instn  ictions  and  other  DoD 
publications  as  appropriate. 

Subpart  C — ^The  DoD  Grant  and 
Agreement  Regulations 

§  21 .300  What  Instruments  are  subject  to 
tt>e  DoD  Grant  and  Agreement  Regulations 
(DoOGARs)? 


tyOe 


th} 


s  of  instruments  that  are 
DoDGARs  vary  from  one 
DoDGARs  to  another.  The 
instruments  include  grants, 
i  greements,  and  technology 
a  jreements.  Some  portions 
DoDGARs  apply  to  other  types  of 
nonprocvuement 
The  term  "awards,"  as 
i^bpart  D  of  this  part,  is  used 
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moje  portions  of  the 
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(c)  For  coi^venience 
Appendix  A 
overview  of 
various  port 


^  See  footnote 

'  Electronic  a 
Internet  site  httf 
paper  copies 
Budget.  EOP 
Executive  Offic^  Building, 


cc  pii 


'  Pui  il 


each  portion  of  the 
d  jntifies  the  types  of 
o  which  it  applies. 

s  officers  and  agreements 
exercise  caution  when 
the  applicability  of  some 
rules  that  are  included 
Dt)DGARs,  because  a  term 
differently  in  a 
rule  than  it  is  defined 
the  DoDGARs.  One 

33  of  the  DoDGARs  (32 
which  conteiins 

requirements  for  awards 
ocal  governments.  That 
is  the  DoD's  codification 

rule 

0MB  Circular  A-102.3 

that  it  applies  to  grants, 

term  "grant"  to  include 

i  greements  and  other  forms 

a  ssistance. 


put : 


;  part 


Goven  imentwide  i 


tie! 


the  table  in 
lo  this  part  provides  an 
e  applicability  of  the 
fcns  of  the  DoDGARs. 


1  to  §  21.200. 

ies  may  be  obtained  at  the 
://www.whitehouse.gov/OMB.  For 
coptact  the  Office  of  Management  and 
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§21.305    What  is  the  purpose  of  the 
DoDGARs? 

The  DoD  Grant  and  Agreement 
Regulations  provide  uniform  policies 
and  procedures  for  the  award  and 
administration, of  DoD  Components' 
awards.  The  DoDGARs  are  the  primary 
DpD  regulations  for  achieving  the 
DGARS  purposes  described  in  §  21.210. 

§  21 .310    Who  ensures  DoD  Component 
compliance  with  the  DoDGARs? 

The  Head  of  each  DoD  Component 
that  makes  or  administers  awards,  or  his 
or  her  designee,  is  responsible  for 
ensiuing  compliance  with  the  DoDGARs 
within  Uiat  DoD  Component. 

§  21 .31 5    May  DoD  Components  issue 
supplemental  policies  and  procedures  to 
Implement  the  DoDGARs? 

Yes,  Heads  of  DoD  Components  or 
their  designees  may  issue  regulations, 
procedures,  or  instructions  to 
implement  the  DGARS  or  supplement 
the  DoDGARs  to  satisfy  needs  that  are 
specific  to  the  DoD  Component,  as  long 
as  the  regulations,  procedures,  or 
instructions  do  not  impose  additional 
costs  or  administrative  burdens  on 
recipients  or  potential  recipients. 

§  21 .320    Are  there  areas  in  which  DoD 
Components  must  establish  policies  and 
procedures  to  implement  the  DoDGARs? 

Yes,  Heads  of  DoD  Components  or 
their  designees  must  establish  policies 
and  procedures  in  areas  where  uniform 
policies  and  procedures  throughout  the 
DoD  Component  are  required,  such  as 
for: 

(a)  Requesting  class  deviations  from 
the  DoDGARs  (see  §§  21.335(b)  and 
21.340(a))  or  exemptions  from  the 
provisions  of  31  U.S.C.  6301  through 
6308,  that  govern  the  appropriate  use  of 
contracts,  grants,  and  cooperative 
agreements  [see  32  CFR  22.220). 

(b)  Designating  one  or  more  Grant 
Appeal  Authorities  to  resolve  claims, 
disputes,  and  appeals  [see  32  CFR 
22.815). 

(c)  Reporting  data  on  assistance 
awards  and  programs,  as  required  by  31 
U.S.C.  chapter  61  (see  subpart  E  of  this 
part). 

(d)  Prescribing  requirements  for  use 
and  disposition  of  real  property 
acquired  under  awards,  if  ^e  DoD 
Component  makes  any  awards  to 
institutions  of  higher  education  or  to 
other  nonprofit  organizations  under 
which  real  property  is  acquired  in 
whole  or  in  part  with  Federal  funds  (see 
32  CFR  32.32). 

§  21 .325    Do  acquisition  regulations  also 
apply  to  DoD  grants  and  agreements? 

Unless  the  DoDGARs  specify  that  they 
apply,  policies  and  procediues  in  the 


following  acquisition  regulations  that 
apply  to  prociu^ment  contracts  do  not 
apply  to  grants,  cooperative  agreements, 
technology  investment  agreements,  or  to 
other  assistance  or  nonprocurement 
awards: 

(a)  The  Federal  Acquisition 
Regulation  (FAR){48  CFR  parts  1-53). 

(b)  The  Defense  Federal  Acquisition 
Regulation  Supplement  (DFARS)(48 
CFR  parts  201-270). 

(c)  DoD  Component  supplements  to 
the  FAR  and  DFARS. 

§  21 .330    How  are  the  DoDGARs  published 
and  maintained? 

(a)  The  DoD  publishes  the  DoDGARs 
in  chapter  I,  subchapter  C,  Title  32  of 
the  Code  of  Federal  Regulations  (CFR) 
and  in  a  separate  internal  DoD 
document  (DoD  3210.6-R).  The  DoD 
docvunent  is  divided  into  parts, 
subparts,  and  sections,  to  parallel  the 
CFR  publication.  Cross-references 
within  the  DoDGARs  are  stated  as  CFR 
citations  (e.g.,  a  reference  to  §  21.215  in 
part  21  would  be  to  32  CFR  21.215). 

(b)  The  DoD  publishes  updates  to  the 
DoDGARs  in  the  Federal  Register. 
When  finalized,  the  DoD  also  posts  the 
updates  to  the  internal  DoD  document 
on  the  Worid  Wide  Web  at  http:// 
www.dtic.mil/whs/directives. 

(c)  A  standing  working  group 
recommends  revisions  to  the  DoDGARs 
to  the  Director  of  Defense  Research  and 
Engineering  (DDR&E).  The  DDR&E, 
Director  of  Defense  Procurement,  and 
each  Military  Department  must  be 
represented  on  the  working  group. 
Other  DoD  Components  that  make  or 
administer  awards  may  also  nominate 
representatives.  The  working  group 
meets  when  necessary. 

§  21 .335    Who  can  authorize  deviations 
from  the  DoDGARs? 

(a)  The  Head  of  the  DoD  Component 
or  his  or  her  designee  may  authorize 
individual  deviations  fi-om  the 
DoDGARs,  which  are  deviations  that 
affect  only  one  award,  if  the  deviations 
are  not  prohibited  by  statute,  executive 
order  or  regulation. 

(b)  The  Director  of  Defense  Research 
and  Engineering  (DDR&E)  or  his  or  her 
designee  must  approve  in  advance  any 
class  deviation  that  affects  more  than 
one  award.  Note  that  0MB  concurrence 
also  is  required  for  class  deviations  from 
two  parts  of  the  DoDGARs,  32  CFR  parts 
32  and  33,  in  accordance  with  32  CFR 
32.4  and  33.6,  respectively. 

§  21 .340    What  are  the  procedures  for 
requesting  and  documenting  deviations? 

(a)  DoD  Components  must  submit 
copies  of  justifications  and  agency 
approvals  for  individual  deviations  and 
written  requests  for  class  deviations  to: 
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Deputy  Director  of  Defense  Research 
and  Engineering,  ATTN:  Basic  Research, 
3080  Defense  Pentagon,  Washington,  DC 
20301-3080. 

(b)  Grants  officers  and  agreements 
officers  must  maintain  copies  of 
requests  and  approvals  for  individual 
and  class  deviations  in  award  files. 

Subpart  D— Authorities  and 
Responsibilities  for  IMalcing  and 
Administering  Assistance  Awards 

§  21 .400    To  wlwt  instruments  does  this 
subpart  apply? 

This  subpart  applies  to  grants, 
cooperative  agreements,  and  technology 
investment  agreements,  which  are  legal 
instruments  used  to  reflect  assistance 
relationships  between  the  United  States 
Government  and  recipients. 

§  21 .405    What  is  the  purpose  of  this 
subpart? 

This  subpart  describes  the  soiu-ces 
and  flow  of  authority  to  make  or 
administer  assistance  awards,  and 
assigns  the  broad  responsibilities 
associated  with  DoD  Components'  use 
of  those  instnunents. 

§  21 .41 0    Must  a  DoD  Component  have 
statutory  authority  to  make  an  assistance 
award? 

Yes,  the  use  of  an  assistance 
instrument  to  carry  out  a  program 
requires  authorizing  legislation.  That  is 
imlike  the  use  of  a  procurement 
contract,  for  which  Federal  agencies 
have  inherent.  Constitutional  authority. 

§  21 .41 5    Must  the  statutory  authority 
specifically  mention  the  use  of  grants  or 
other  assistance  instruments? 

No,  the  statutory  authority  described 
in  §  21.410  need  not  specifically  say  that 
the  purpose  of  the  program  is  assistance 
or  mention  the  use  of  any  type  of 
assistance  instrument.  However,  the 
intent  of  the  statute  must  support  a 
judgment  that  the  use  of  an  assistance 
instrument  is  appropriate.  For  example, 
a  DoD  Component  may  judge  that  the 
principal  purpose  of  a  program  for 
which  it  has  authorizing  legislation  is 
assistance,  rather  than  acquisition.  The 
DoD  Component  would  properly  use  an 
assistance  instrument  to  carry  out  that 
program,  in  accordance  with  31  U.S.C. 
chapter  63. 

§  21 .420    Under  what  types  of  statutory 
authorities  do  DoD  Components  award 
assistance  instruments? 

DoD  Components  may  use  assistance 
instruments  under  a  number  of  statutory 
authorities  that  fall  into  three  categories: 

(a)  Authorities  that  statutes  provide  to 
the  Secretary  of  Defense.  These 
authorities  generally  are  delegated  by 
the  Secretary  of  Defense  to  Heads  of 


DoD  Components,  usually  through  DoD 
directives,  instructions,  or  policy 
memoranda  that  are  not  part  of  (he 
Defense  Grant  and  Agreement 
Regulatory  System.  Examples  of 
statutory  authorities  in  this  category  are: 

(1)  Authority  under  10  U.S.C.  2391  to 
award  grants  or  cooperative  agreements 
to  help  State  and  local  governments 
alleviate  serious  economic  impacts  of 
defense  program  changes  [e.g.,  base 
openings  and  closings,  contract  changes, 
and  personnel  reductions  and 
increases). 

(2)  Authority  under  10  U.S.C.  2413  to 
enter  into  cooperative  agreements  with 
entities  that  furnish  procurement 
technical  assistance  to  businesses. 

(b)  Authorities  that  statutes  may 
provide  directly  to  Heads  of  DoD 
Components.  When  a  statute  authorizes 
the  Head  of  a  DoD  Component  to  use  a 
funding  instrument  to  carry  out  a 
program  with  a  principal  purpose  of 
assistance,  use  of  that  authority  requires 
no  delegation  by  the  Secretary  of 
Defense.  For  example,  10  U.S.C.  2358 
authorizes  the  Secretaries  of  the  Military 
Departments,  in  addition  to  the 
Secretary  of  Defense,  to  perform 
research  and  development  projects 
through  grants  and  cooperative 
agreements.  Similarly,  10  U.S.C.  2371 
provides  authority  for  the  Secretaries  of 
the  Military  Departments  and  Secretary 
of  Defense  to  carry  out  basic,  applied,  or 
advanced  research  projects  using 
assistance  instruments  other  than  grants 
and  cooperative  agreements.  A  Military 
Department's  use  of  the  authority  of  10 
U.S.C.  2358  or  10  U.S.C.  2371  therefore 
requires  no  delegation  by  the  Secretary 
of  Defense. 

(c)  Authorities  that  arise  indirectly  as 
the  result  of  statute.  For  example, 
authority  to  use  an  assistance 
instrument  may  result  from: 

(1)  A  federal  statute  authorizing  a 
program  that  is  consistent  with  an 
assistance  relationship  (i.e.,  the  support 
or  stimulation  of  a  public  purpose, 
rather  than  the  acquisition  of  a  good  or 
service  for  the  direct  benefit  of  the 
Department  of  Defense).  In  accordance 
with  31  U.S.C.  chapter  63,  such  a 
program  would  appropriately  be  carried 
out  through  the  use  of  grants  or 
cooperative  agreements.  Depending 
upon  the  nature  of  the  program  [e.g., 
research)  and  whether  the  program 
statute  includes  authority  for  any 
specific  types  of  instruments,  there  also 
may  be  authority  to  use  other  assistance 
instruments. 

(2)  Exemptions  requested  by  the 
Department  of  Defense  and  granted  by 
the  Office  of  Management  and  Budget 
under  31  U.S.C.  6307,  as  described  in  32 
CFR  22.220. 


§  21 .425    How  does  a  DoD  Component's 
authority  flow  to  awarding  and 
administering  activities? 

The  Head  of  a  DoD  Component,  or  his 
or  her  designee,  may  delegate  to  the 
heads  of  contracting  activities  (HCAs) 
within  the  Component,  that 
Component's  authority  to  make  and 
administer  awards,  to  appoint  grants 
officers  and  agreements  officers  [see 
§§  21.435  through  21450),  and  to 
broadly  manage  the  DoD  Component's 
functions  related  to  assistance 
instruments.  The  HCA  is  the  same 
official  (or  officials)  designated  as  the 
head  of  the  contracting  activity  for 
prociuement  contracts,  as  defined  at  48 
CFR  2.101.  The  intent  is  that  overall 
management  responsibilities  for  a  DoD 
Components  fiuictions  related  to 
nonprociu'ement  instnunents  be 
assigned  only  to  officials  that  have 
similar  responsibilities  for  procurement 
contracts. 

§  21 .430  What  are  the  responsibilities  of 
the  head  of  the  awarding  or  administering 
activity? 

When  designated  by  the  Head  of  the 
DoD  Component  or  his  or  her  designee 
(see  32  CFR  21.425),  the  head  of  the 
awarding  or  administering  activity  [i.e., 
the  HCA)  is  responsible  for  the  awards 
made  by  or  assigned  to  that  activity.  He 
or  she  must  supervise  and  establish 
internal  policies  and  procedures  for  that 
activit}''s  awards. 

§  21 .435    Must  DoD  Components  formally 
select  and  appoint  grants  officers  and 
agreements  officers? 

Yes.  each  DoD  Component  that 
awards  grants  or  enters  into  cooperative 
agreements  must  have  a  formal  process 
(see  §  21.425)  for  selecting  and 
appointing  grants  officers  and  for 
terminating  their  appointments. 
Similarly,  each  DoD  Component  that 
awards  or  administers  technology 
investment  agreements  must  have  a 
process  for  selecting  and  appointing 
agreements  officers  and  for  terminating 
their  appointments. 

§  21 .440    What  are  the  standards  for 
selecting  and  appointing  grants  officers 
and  agreements  officers? 

In  selecting  grants  officers  and 
agreements  officers,  DoD  Components 
must  use  the  following  minimum 
standards: 

(a)  In  selecting  a  grants  officer,  the 
appointing  official  must  judge  whether 
the  candidate  has  the  necessary 
experience,  training,  education, 
business  aciunen,  judgment,  and 
knowledge  of  assistance  instruments 
and  contracts  to  function  effectively  as 
a  grants  officer.  The  appointing  official 
also  must  take  those  attributes  of  the 
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§  21 .445    Wha|  are  the  requirements  for  a 
grants  officer'^  or  agreements  officer's 
statement  of  ai^pointment? 

A  statement  of  a  grants  officer's  or 
agreements  officer's  appointment: 

(a)  Must  be  in  writing. 

(b)  Must  cle  arly  state  the  limits  of  the 
individual's  a  uthority,  other  than  limits 
contained  in  <  pplicable  laws  or 
regulations.  Ii  [formation  on  those  limits 
of  a  grants  off  car's  or  agreements 
officer's  auth(  rity  must  be  readily 
available  to  tl  e  public  and  agency 
personnel. 

(c)  May,  if  t  le  individual  is  a 
contracting  officer,  be  incorporated  into 
bis  or  herstat  jment  of  appointment  as 
a  contracting  )fficer  (i.e..  there  does  not 
need  to  be  a  si  (parate  written  statement 
of  appointmei  it  for  assistance 
instruments). 

§  21 .450    Whaf  are  the  requirements  for  a 

termination  of  $  grants  officer's  or 
agreements  officer  s  appointment? 

A  termination  of  a  grants  officer's  or 
agreements  of  icer's  authority: 

(a)  Must  be  in  writing,  unless  the 
written  staten  ent  of  appointment 
provides  for  a  iitomatic  termination. 

(b)  May  not  be  retroactive. 

(c)  May  be  i  ategrated  into  a  written 


termmation  o 

appointment 

appropriate. 

§21.455    Who 
terminate 


the  individual's 
i  is  a  contracting  officer,  as 


can  sign,  administer,  or 
instruments? 


assistance 

Only  grants  officers  are  authorized  to 
sign,  adminis  er,  or  terminate  grants  or 
cooperative  a  ;reements  (other  than 
technology  ini^estment  agreements)  on 
behalf  of  the  I  )epartment  of  Defense. 
Similarly,  onl  y  agreements  officers  may 
sign,  adminis  er,  or  terminate 
technology  in  i^estment  agreements. 


§21.460    What  is  the  extent  of  grants 
officers'  and  agreements  officers' 
authority? 

Grants  officers  and  agreements 
officers  may  bind  the  Government  only 
to  the  extent  of  the  authority  delegated 
to  them  in  their  written  statements  of 
appointment  [see  §  21.445). 

§  21 .465    What  are  grants  officers'  and 
agreements  officers  responsibilities? 

Grants  officers  and  agreements 
officers  should  be  allowed  wide  latitude 
to  exercise  judgment  in  performing  their 
responsibilities,  which  are  to  ensure 
that: 

(a)  Individual  awards  are  used 
effectively  in  the  execution  of  DoD 
programs,  and  are  made  and 
administered  in  accordance  with 
applicable  laws.  Executive  orders, 
regulations,  and  DoD  policies. 

(b)  Sufficient  funds  are  available  for 
obligation. 

(c)  Recipients  of  awards  receive 
impartial,  fair,  and  equitable  treatment. 

Subpart  E — Information  Reporting  on 
Awards  Subject  to  31  U.S.C.  Chapter 
61 

§  21 .500    What  is  the  purpose  of  this 
subpart? 

This  subpart  prescribes  policies  and 
procedures  for  compiling  and  reporting 
data  related  to  DoD  awards  and 
programs  that  are  subject  to  information 
reporting  requirements  of  31  U.S.C. 
chapter  61.  That  chapter  of  the  U.S. 
Code  requires  the  Office  of  Management 
and  Budget  to  maintain  a 
Govemmentwide  information  system  to 
collect  data  on  Federal  agencies' 
domestic  assistance  awards  and 
programs. 

§  21 .505    What  is  the  Catalog  of  Federal 
Domestic  Assistance  (CFDA)? 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  is  a  Govenunentwide 
compilation  of  information  about 
domestic  assistance  programs.  It  covers 
ail  domestic  assistance  programs  and 
activities,  regardless  of  the  number  of 
awards  made  under  the  program,  the 
total  dollar  value  of  assistance  provided, 
or  the  duration.  In  addition  to  programs 
using  grants  and  agreements,  covered 
programs  include  those  providing 
assistance  in  other  forms,  such  as 
payments  in  lieu  of  taxes  or  indirect 
assistance  resulting  from  Federal 
operations. 

§21.510    Why  does  the  DoD  report 
information  to  the  CFDA? 

The  Federal  Program  Information  Act 
(31  U.S.C.  6101  through  6106),  as 
implemented  through  0MB  Circular  A- 


89,*  requires  the  Department  of  Defense 
and  other  Federal  agencies  to  provide 
certain  information  about  their  domestic 
assistance  programs  to  the  0MB  and  the 
General  Services  Administration  (GSA). 
The  GSA  makes  this  information 
available  to  the  public  by  publishing  it 
in  the  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  and  maintaining  the 
Federal  Assistance  Programs  Retrieval 
System,  a  computerized  data  base  of  the 
information. 

§  21 .51 5    Who  reports  the  information  for 
the  CFDA? 

(a)  Each  DoD  Component  that 
provides  domestic  financial  assistance 
must: 

(1)  Report  to  the  Director  of 
Information,  Operations  and  Reports, 
Washington  Headquarters  Services 
(DIOR,  WHS)  all  new  programs  and 
changes  as  they  occur  or  as  the  DoD 
Component  submits  its  annual  updates 
to  existing  CFDA  information. 

(2)  Identify  to  the  DIOR,  WHS  a  point- 
of-contact  who  will  be  responsible  for 
reporting  the  program  information  and 
for  responding  to  inquiries  related  to  it. 

(b)  The  DIOR,  WHS  is  the  Department 
of  Defense's  single  office  for  collecting, 
compiling  and  reporting  such  program 
information  to  the  OMB  and  GSA. 

§  21 .520    What  are  the  purposes  of  the 
Defense  Assistance  Awards  Data  System 
(DAADS)? 

Data  fi-om  the  Defense  Assistance 
Awards  Data  System  (DAADS)  are  used 
to  provide: 

(a)  DoD  inputs  to  meet  statutory 
requirements  for  Federal 
Govemmentwide  reporting  of  data 
related  to  obligations  of  funds  by 
assistance  instrument. 

(b)  A  basis  for  meeting 
Govemmentwide  requirements  to  report 
to  the  Federal  Assistance  Awards  Data 
System  (FAADS)  maintained  by  the 
Department  of  Commerce  and  for 
preparing  other  recurring  and  special 
reports  to  the  President,  the  Congress, 
the  General  Accoimting  Office,  and  the 
public. 

(c)  Information  to  support  policy 
formulation  and  implementation  and  to 
meet  management  oversight 
requirements  related  to  the  use  of 
awards. 

§  21 .525    Who  issues  policy  guidance  for 
the  DAADS? 

The  Deputy  Director,  Defense 
Research  and  Engineering  (DDDR&E),  or 
his  or  her  designee,  issues  necessary 
policy  guidance  for  the  Defense 
Assistance  Awards  Data  System. 


*  See  footnote  3  to  §  21.300(b). 
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121.530    Who  oparatas  the  DAADS? 

The  Director  of  hiformation 
Operations  and  Repotts,  Washington 
Headquarters  Services  (DIOR,  WHS), 
consistent  with  guidance  issued  by  the 
DDDR&E: 

(a)  Processes  DAADS  information  on 
a  quarterly  basis  and  prepares  recurring 
and  special  reports  using  such 
information. 

(b)  Prepares,  updates,  and 
disseminates  instructions  for  reporting 
information  to  the  DAADS.  The 
instructions  are  to  specify  procedures, 
formats,  and  editing  processes  to  be 
used  by  DoD  Components,  including 
record  layout,  submission  deadlines, 
media,  methods  of  submission,  and 
error  correction  schedules. 

§  21 .535    Do  OoD  Componanto  have  central 
points  for  cotlacting  DAADS  data? 

Each  DoD  Component  must  have  a 
central  point  for  collecting  DAADS 
information  £rom  contracting  activities 
within  that  DoD  Component.  The 
central  points  are  as  follows: 

(a)  For  the  Army:  As  directed  by  the 
U.S.  Army  Contracting  Support  Agency. 

(b)  For  the  Navy:  As  directed  by  the 
Office  of  Naval  Research. 

(c)  For  the  Air  Force:  As  directed  by 
the  Office  of  the  Secretary  of  the  Air 
Force,  Acquisition  Contracting  Policy 
and  Implementation  Division  (SAF/ 
AQCP). 

(d)  For  the  Office  of  the  Secretary  of 
Defense,  Defense  Agencies,  and  DoD 
Field  Activities:  Each  Defense  Agency 
must  identify  a  central  point  for 
collecting  and  reporting  DAADS 
information  to  the  DIOR,  WHS,  at  the 
address  given  in  §  21.555(a).  DIOR, 
WHS  serves  as  the  central  point  for 
offices  and  activities  within  the  Office 
of  the  Secretary  of  Defense  and  for  DoD 
Field  Activities. 

§21.540    What  are  the  duties  of  the  DoD 
Components'  central  points  for  ttie 
DAADS? 

The  office  that  serves,  in  accordance 
vdth  §  21.535,  as  the  central  point  for 
collecting  DAADS  information  from 
contracting  activities  within  each  DoD 
Component  must: 

(a)  Establish  internal  procedures  to 
ensiue  reporting  by  contracting 
activities  that  make  awards  subject  to  31 
U.S.C.  chapter  61. 

(b)  Collect  information  required  by 
DD  Form  2566, ^  "DoD  Assistance 
Award  Action  Report,"  ft-om  those 
contracting  activities,  and  report  it  to 


5  Department  of  Defense  forms  are  available  at 
Internet  site  http://www.dior.wbs.mil/ICDHOME/ 
FORMTAB.HTM. 


DIOR,  WHS,  in  accordance  with 
§§  21.545  through  21.555. 

(c)  Submit  to  the  DIOR,  WHS,  any 
recommended  changes  to  the  DAADS. 

921.545    Must  DoD  Components  raport 
avary  obligation  to  tiM  DAADS? 

Yes,  DoD  Components'  central  points 
must  collect  and  report  the  data 
required  by  the  DD  Form  2566  for  each 
individual  action  that  involves  the 
obligation  or  deobligation  of  Federal 
funds  for  an  award  that  is  subject  to  31 
U.S.C.  chapter  61. 

§  21 .550    Must  DoD  Components  relate 
reported  actions  to  listings  In  ttia  CFDA? 

Yes,  DoD  Components'  central  points 
must  report  each  action  as  an  obligation 
or  deobligation  imder  a  specific 
programmatic  listing  in  the  Catalog  of 
Federal  Domestic  Assistance  (CFDA,  see 
§  21.505).  The  programmatic  listing  to 
be  shown  is  the  one  that  provided  the 
funds  being  obligated  or  deobligated. 
For  example,  if  a  grants  officer  or 
agreements  officer  in  one  DoD 
Component  obligates  appropriations  of  a 
second  DoD  Component's  programmatic 
listing,  the  grants  officer  or  agreements 
officer  must  show  the  CFDA 
programmatic  listing  of  the  second  DoD 
Component  on  the  DD  Form  2566. 

§  21 .555    When  and  how  must  DoD 
Components  report  to  ttw  DAADS? 

DoD  Components'  central  points  must 
report: 

(a)  On  a  quarterly  basis  to  DIOR, 
WHS.  For  the  first  three  quarters  of  the 
Federal  fiscal  year,  the  data  are  due  by 
close-of-business  (COB)  on  the  15th  day 
after  the  end  of  the  quarter  (i.e.,  first- 
quarter  data  are  due  by  COB  on  January 
15th,  second-quarter  data  by  COB  April 
15th,  and  third-quarter  data  by  COB  Jidy 
15th).  Fourth-quarter  data  are  due  by 
COB  October  25th,  the  25th  day  after  the 
end  of  the  quarter.  If  any  due  date  falls 
on  a  weekend  or  holiday,  the  data  are 
due  on  the  next  regular  workday.  The 
mailing  address  for  DIOR,  WHS  is  1215 
Jefferson  Davis  Highway,  Suite  1204, 
Arlington,  VA  22202-4302. 

(b)  On  a  floppy  diskette  or  by  other 
means  permitted  either  by  the 
instructions  described  in  §  21.530(b)  or 
by  agreement  with  the  DIOR,  WHS.  The 
data  must  be  reported  in  the  format 
specified  in  the  instructions. 

§  21 .560    Must  DoO  Components  assign 
numbers  unifonnly  to  awards? 

Yes,  DoD  Components  must  assign 
identifying  niunbers  to  all  awards 
subject  to  this  subpart,  including  grants, 
cooperative  agreements,  and  technology 
investment  agreements.  The  tmiform 
niunbering  system  parallels  the 
prociuement  instrument  identification 


(Pn)  numbering  system  specified  in  48 
CFR  204.70  (in  the  "Defense  Federal 
Acquisition  Regulation  Supplement"), 
as  follows: 

(a)  The  first  six  alphanumeric 
characters  of  the  assigned  number  must 
be  identiced  to  those  specified  by  48 
CFR  204.7003(a)(1)  to  identify  the  DoD 
Component  and  contracting  activity. 

(b)  The  seventh  and  eighth  positions 
must  be  the  last  two  digits  of  the  fiscal 
year  in  which  the  number  is  assigned  to 
the  grant,  cooperative  agreement,  or 
other  nonprocurement  instrument. 

(c)  The  9th  position  must  be  a 
number: 

(1)"1"  for  grants. 

(2)  "2"  for  cooperative  agreements, 
including  technology  investment 
agreements  that  are  cooperative 
agreements  (see  Appendix  B  to  32  CFR 
part  37). 

(3)  "3"  for  other  nonprocvuement 
instnunents,  including  technology 
investment  agreements  that  are  not 
cooperative  agreements. 

(d)  The  10th  through  13th  positions 
must  be  the  serial  number  of  the 
instnunent.  DoD  Components  and 
contracting  activities  need  not  follow 
any  specific  pattern  in  assigning  these 
niunbers  and  may  create  multiple  series 
of  letters  and  numbers  to  meet  internal 
needs  for  distinguishing  between 
various  sets  of  awards. 

Subpart  F— D«fintt!ons 

§21.605    Acquisition. 

The  acquiring  (by  purchase,  lease,  or 
barter)  of  property  or  services  for  the 
direct  benefit  or  use  of  the  United  States 
Government  (see  more  detailed 
definition  at  48  CFR  2.101).  hi 
accordance  with  31  U.S.C.  6303, 
prociuement  contracts  are  the 
appropriate  legal  instnunents  for 
acquiring  such  property  or  services. 

§  21 .61 0    Agreements  officer. 

An  official  with  the  authority  to  enter 
into,  administer,  and/or  terminate ' 
technology  investment  agreements. 

§21.615    Assistance. 

The  transfer  of  a  thing  of  value  to  a 
recipient  to  carry  out  a  public  purpose 
of  support  or  stimulation  authorized  by 
a  law  of  the  United  States  [see  31  U.S.C. 
6101(3)).  Grants,  cooperative 
agreements,  and  technology  investment 
agreements  are  examples  of  legal 
instruments  used  to  provide  assistance. 

§21.620    Award. 

A  grant,  cooperative  agreement, 
technology  investment  agreement,  or 
other  nonprocurement  instnunent 
subject  to  one  or  more  parts  of  the  DoD 
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Grant  and 
appendix  A 

§21.625 

See  the  definition 
contract  in 


Ag^ment  Regulations  [see 
this  part). 


t(i 


Contract 


ths 


for  prociu^ment 
subpart. 


§21.630    Contracting  activity. 

An  activity  to  which  the  Head  of  a 
DoD  Compon  jnt  has  delegated  broad 
authority  reg4rding  acquisition 
functions,  pursuant  to  48  CFR  1.601. 

§  21 .635    Coniticting  officer. 


with  ' 


s  er. 


A  person 
into,  admini 
contracts  and 
determinatioiis 
detailed 
at  48  CFR  2 


the  authority  to  enter 
and/or  terminate 
make  related 
and  findings.  A  more 
defii^tion  of  the  term  appears 


1)1. 


§  21 .640    Coo|  lerative  agreement. 


A  legal 
with  31  U.S.C 
into  the  same 
grant  (see 
that  substantia 
between  the 
the  recipient 
activity  con 
cooperative 
not  include 
development 
15  U.S.C.  37lba 


instjounent  which,  consistent 
6305,  is  used  to  enter 
kind  of  relationship  as  a 
definition  "grant"),  except 

involvement  is  expected 
I  lepartment  of  Defense  and 

hen  carrying  out  the 
teinplated  by  the 
a  ^reement.  The  term  does 
:ooperative  research  and 
igreements"  as  defined  in 


§21.645    Deviation. 

The  issuance  or  use  of  a  policy  or 
procedure  that  is  inconsistent  with  the 
DoDGARs. 

§  21 .650    DoD  Components. 

The  Office  of  the  Secretary  of  Defense, 
the  Military  Departments,  the  Defense 
Agencies,  and  DoD  Field  Activities. 

§21.655    Grant 

A  legal  instrument  which,  consistent 
with  31  U.S.C.  6304,  is  used  to  enter 
into  a  relationship: 

(a)  Of  which  the  principal  purpose  is 
to  transfer  a  thing  of  value  to  the 
recipient  to  carry  out  a  public  purpose 
of  support  or  stimulation  authorized  by 
a  law  of  the  United  States,  rather  than 
to  acquire  property  or  services  for  the 
Department  of  Defense's  direct  benefit 
or  use. 

(b)  In  which  substantial  involvement 
is  not  expected  between  the  Depeutment 
of  Defense  and  the  recipient  when 
carrying  out  the  activity  contemplated 
by  the  grant. 

§  21 .660    Grants  officer. 

An  official  with  the  authority  to  enter 
into,  administer,  and/ or  terminate  grants 
or  cooperative  agreements. 

§  21 .665    Nonprocurement  instrument 

A  legal  instnunent  other  than  a 
procurement  contract.  Examples  include 
instruments  of  financial  assistance,  such 
as  grants  or  cooperative  agreements,  and 


those  of  technical  assistance,  which 
provide  services  in  lieu  of  money. 

§  21 .670    Procurement  contract 

A  legal  instrument  which,  consistent 
with  31  U.S.C.  6303,  reflects  a 
relationship  between  the  Federal 
Government  and  a  State,  a  local 
government,  or  other  recipient  when  the 
principal  purpose  of  the  instrument  is  to 
acquire  property  or  services  for  the 
direct  benefit  or  use  of  the  Federal 
Government.  See  the  more  detailed 
definition  for  contract  at  48  CFR  2.101. 

§21.675    Recipient 

An  organization  or  other  entity 
receiving  an  award  from  a  DoD 
Component. 

§  21 .680    Teciinology  investment 
agreements. 

A  special  class  of  assistemce 
instruments  used  to  increase 
involvement  of  commercial  firms  in 
defense  research  programs  and  for  other 
purposes  related  to  integrating  the 
commercial  and  defense  sectors  of  the 
nation's  technology  and  industrial  base. 
Technology  investment  agreements 
include  one  kind  of  cooperative 
agreement  with  provisions  tailored  for 
involving  commercial  firms,  as  well  as 
one  kind  of  other  assistance  transaction. 
Technology  investment  agreements  are 
described  more  fully  in  32  CFR  part  37. 

BILLING  CODE  5001 -08-P 
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DoDGARs  .  .  . 

wrhich  addrassas  .  .  . 

applies  to  .  .  . 

Part  21 

(32  CFR  part  21). 

all  but  Subparts 

DandE 

Th«  Def  ansa  Grant  and 
Agreemant  Regulatory  System 
and  ttia  DoD  Grant  and 
Agreement  Regulations 

'awards,'  wMch  are  grants,  cooperative 
agreements,  technology  investment 
agreements  (TIAs).  and  other  nonprocurement 
instruments  subject  to  one  or  more  parts  of 
the  DoDGARs. 

Part  21 

(32  CFR  part  21). 

Subpart  D 

Authorities  and  responsiblities 
for  assistance  award  and 
administration 

grants,  cooperative  agreements,  and  TIAs. 

Part  21 

(32  CFR  part  21). 

Subpart  E 

DoD  Components'  information 
reporting  requirements 

grants,  cooperative  agreements,  TIAs,  and 
other  nonprocurement  instruments  subject  to 
reporting  requirements  in  31  U.S.C. 
chapter  61. 

Part  22 

(32  CFR  part  ?7) 

DoD  grants  officers' 
responsibilities  for  award  and 
administration  of  grants  and 
cooperative  agreements 

grants  and  cooperative  agreements  other  than 
TIAs. 

Part  25 

(32  CFR  part  25). 
Suparts  A 
through  E 

Govemmentwide  debarment 
and  suspension  requirements 

Nonprocurement  generally,  which  is  grants, 
cooperative  agreements,  TIAs,  and  other 
instruments  included  in  the  definition  of 
'primary  covered  transaction'  at  32  CFR 
25.110(a)(1)(i).  with  the  exceptions  identified 
at  32  CFR  25.110(a)(2). 

Part  25 

(32  CFR  part  25). 

Subpart  F 

Governmentwide  drug-free 
workplace  requirements 

financial  assistance  generally,  including 
cooperative  agreements  and  TIAs,  as  included 
in  the  definition  of  'grant'  at  32  CFR 
25.605(b)(7). 

Part  28 

(32  CFR  part  28) 

Governmentwide  restrictions  on 
lobbying 

grants,  cooperative  agreements  and  other 
financial  assistance  instruments,  including 
TIAs.  that  are  included  in  the  definitions  of 
'Federal  grant'  and  'Federal  cooperative 
agreement'  at  32  CFR  28.105. 

Part  32 

(32  CFR  part  32) 

Administrative  requirements  for 
grants  and  agreements  with 
institutions  of  higher  education, 
hospitals,  and  other  non-profit 
organizations 

grants,  cooperative  agreements  other  than 
TIAs,  and  other  assistance  included  in 
'award,'  as  defined  in  32  CFR  32.2.   Portions 
of  this  part  apply  to  TIAs,  but  only  as  32  CFR 
part  37  refers  to  them  and  makes  them  apply. 

Part  33 

(32  CFR  part  33) 

Administrative  requirements  for 
grants  aiui  agreements  with 
State  and  local  governments 

grants,  cooperative  agreements  other  than 
TIAs,  and  other  assistance  included  in  'grant.' 
as  defined  in  32  CFR  33.3.   Portions  of  this 
part  apply  to  TIAs.  but  only  as  32  CFR  part  37 
refers  to  them  and  makes  them  apply. 

Part  34 

(32  CFR  part  34) 

Administrative  requirements  for 
grants  and  agreements  with 
for-profit  organizations 

grants  and  cooperative  agreements  other  than 
TIAs  ('awards.'  as  defined  en  32  CFR  34.2). 
Portions  of  this  part  apply  to  TIAs,  but  only  as 
32  CFR  part  37  refers  to  them  and  makes 
them  apply. 

Part  37 

(32  CFR  part  37) 

Agreements  officers' 
responsibilities  for  award  and 
administration  of  TIAs 

TIAs.   Note  that  this  part  refers  to  portions  of 
DoDGARs  parts  32.  33.  and  34  that  apply  to 
TIAs. 
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PART  22— [Al 


:D] 


■  2.  The  authonty  citation  for  part  22 
continues  to  ret  id  as  follows: 

Authority:  5  U.S.C.  301  and  10  U.S.C.  113. 

§22.105    [AnMndod] 

■  3.  Section  22. 105  is  amended  by 
removing  "32  QFR  21.130"  in  the  first 
sentence  and  adding  "32  CFR  part  21, 
subpart  F"  in  it^  place. 

§22.210    [Anwnded] 

■  4.  Section  22.210  is  amended  by 
removing  "32  CFH  21.205(b)"  in 
paragraph  (a)(i;  and  adding  "32  CFR 
21.410  through  |21. 420"  in  its  place. 

§22.220    [Amended] 

a  5.  Section  22.^20  is  amended  by 
removing  "32  OFR  21.115(b)(1)"  in 
paragraph  (a)(l]  and  adding  "32  CFR 
21.320(a)"  in  iti  place. 

§22.605    [Amen^ledl 

■  6.  Section  22.^05  is  amended  by 
removing  "32  CFR  part  21,  subpart  C"  in 
paragraph  (b)  ai  id  adding  "32  CFR  part 
21,  subpart  E"  i  i  its  place. 

PART  32— {AMENDED] 


■  7.  The  authority 
continues  to  rea  d 


Authority:  5  U.:  i.C.  301  and  10  U.S.C.  113. 


§32.4    [Amende^] 

■  8.  Section  32. 

■  a.  Removing" 
(c)"  in  paragrap 
21.335(a)  and  21 

■  b.  Removing ' 
(c)"  in  paragrapfi 
CFR  21.335(b) 


§32.11     [Amended] 

■  9.  Section  32. 
removing  "32  CfR 


citation  for  part  32 
as  follows: 


is  amended  by: 
J2  CFR  21.125(a)  and 
(a)  and  adding  "32  CFR 
340"  in  its  place;  and 
'32  CFR  21.125(b)  and 
(c)(2)  and  adding  "32 
21.340"  in  its  place. 


aid 


1  is  amended  by 
21.205(a)  and"  in 


paragraph  (a)(2) 
PART  34— {AMENDED] 

■  10.  The  authoi  ity  citation  for  part  34 
continues  to  rea  i  as  follows: 

Authority:  5  U.!  ;.C.  301  and  10  U.S.C.  113. 

■  11.  The  defini  ion  of  "award"  in  §  34.2 
is  revised  to  reai  1  as  follows: 

§34.2    Definltione. 

***** 

Award.  A  grant  or  a  cooperative 
agreement  other  than  a  technology 
investment  agreoment  (TTA).  TIAs  are 
covered  by  part  37  of  the  DoDGARs  (32 
CFR  part -37).  Portions  of  this  part  may 
apply  to  a  TIA.  Iiut  only  to  the  extent 
that  32  CFR  parij  37  makes  them  apply. 


§34.3    [Amendwl] 

■  12.  Section  34.3  is  amended  by: 

■  a.  Removing  "32  CFR  21.125(a)"  in 
paragraph  (a)  and  adding  "32  CFR 
21.335(a)  and  21.340"  in  its  place;  and 

■  b.  Removing  "32  CFR  21.125(b)  and 
(c)"  in  paragraph  (c)  and  adding  "32  CFR 
21.335(b)  and  21.340"  in  its  place. 

■  13.  Part  37  is  added  to  subchapter  C  to 
read  as  follows: 

PART  37— TECHNOLOGY 
INVESTMENT  AGREEMENTS 

Subpart  A — General 

Sec. 

37.100    What  does  this  part  do? 

37.105    Does  this  part  cover  all  types  of 

instruments  that  10  U.S.C.  2371 

authorizes? 
37.110    What  type  of  instruments  are 

technology  investment  agreements 

(TIAs)? 
37.115    For  what  purposes  are  TIAs  used? 
37.120    Can  my  organization  award  or 

administer  TIAs? 
37.125    May  I  award  or  administer  TIAs  if  I 

am  authorized  to  award  or  administer 

other  assistance  instruments? 
37.130    Which  other  parts  of  the  DoD  Grant 

and  Agreement  Regulations  apply  to 

TIAs? 

Subpart  B — Appropriate  Use  of  Technology 
Investment  Agreenoents 

37.200    What  are  my  responsibilities  as  an 

agreements  officer  for  ensuring  the 

appropriate  use  of  TIAs? 
37.205    What  judgments  must  I  make  about 

the  nature  of  the  project? 
37.210    To  what  types  of  recipients  may  I 

award  a  TIA? 
37.215    What  must  I  conclude  about  the 

recipient's  commitment  and  cost 

sharing? 
37.220    How  involved  should  the 

Government  program  official  be  in  the 

project? 
37.225     What  judgment  must  I  make  about 

the  benefits  of  using  a  TIA? 
37.230    May  I  use  a  TIA  if  a  participant  is 

to  receive  fee  or  profit? 

Subpart  C— Expenditure-Based  and  Fixed- 
Support  Technology  Investment 
Agreements 

37.300    What  is  the  difference  between  an 
expenditure-based  and  fixed-support 
TIA? 

37.305    When  may  I  use  a  fixed-support 
TIA? 

37.310    When  would  I  use  an  expenditure- 
based  TIA? 

37.315    What  are  the  advantages  of  using  a 
fixed-support  TIA? 

Subpart  D— Competition  Phase 

37.400    Must  I  use  competitive  procedures 

to  award  TIAs? 
37.405    What  must  my  announcement  or 

solicitation  include? 
37.410     Should  my  announcement  or 

solicitation  state  that  TIAs  may  be 

awarded? 


37.415    Should  I  address  cost  sharing  in  the 
announcement  or  solicitation? 

37.420    Should  I  tell  proposers  that  we  will 
not  disclose  information  that  they 
submit? 

Subpart  E— Pre-Award  Business  Evaluation 

37.500    What  must  my  pre-award  business 

evaluation  address? 
37.505    What  resources  are  available  to 

assist  me  during  the  pre-award  business 

evaluation? 

Recipient  Qualification 

37.510    What  are  my  responsibilities  for 
determining  that  a  recipient  is  qualified? 

37.515    Must  I  do  anything  additional  to 
determine  the  qualification  of  a 
consortium? 

Total  Funding 

37.520  What  is  my  responsibility  for 
determining  that  the  total  project 
funding  is  reasonable? 

Cost  Sharing 

37.525    What  is  my  responsibility  for 

determining  the  value  and 

reasonableness  of  the  recipient's  cost 

sharing  contribution? 
37.530    What  criteria  do  I  use  in  deciding 

whether  to  accept  a  recipient's  cost 

sharing? 
37.535    How  do  I  value  cost  sharing  related 

to  real  property  or  equipment? 
37.540    May  I  accept  fully  depreciated  real 

property  or  equipment  as  cost  sharing? 
37.545    May  I  accept  costs  of  prior  research 

as  cost  sharing? 
37.550    May  I  accept  intellectual  property  as 

cost  sharing? 
37.555    How  do  I  value  a  recipient's  other 

contributions? 

Fixed-Support  or  Expenditure-Based 
Approach 

37.560    Must  I  be  able  to  estimate  project 

expenditures  precisely  in  order  to  justify 

use  of  a  fixed-support  TIA? 
37.565    May  I  use  a  hybrid  instrument  that 

provides  fixed  support  for  only  a  portion 

of  a  project? 

Accounting,  Payments,  and  Recovery  of 
Funds 

37.570    What  must  I  do  if  a  CAS-covered 
participant  accounts  differently  for  its 
own  and  the  Federal  Government  shares 
of  project  costs? 

37.575     What  cire  my  responsibilities  for 
determining  milestone  payment 
eimounts? 

37.580    What  is  recovery  of  funds  and  when 
.  should  I  consider  including  it  in  my 
TIA? 

Subpart  F— Award  Terms  Affecting 
Participants'  Financial,  Property,  and 
Purchasing  Systems 

37.600    Which  administrative  matters  are 

covered  in  this  subpart? 
37.605     What  is  the  general  policy  on 

participants'  financial,  property,  and 
•     purchasing  systems? 
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37.610    Must  I  tell  participants  what 

requirements  they  are  to  flow  down  for 
subrecipients'  systems? 

Financial  Matters 

37.615    What  standards  do  I  include  for 

financial  systems  of  for-profit  firms? 
37.620    What  financial  management 

standards  do  I  include  for  nonprofit 

participants? 
37.625    What  cost  principles  or  standards  do 

I  require  for  for-profit  participants? 
37.630    Must  I  require  a  for-profit  firm  to  use 

Federally  approved  indirect  cost  rates? 
37.635    What  cost  principles  do  I  require  a 

nonprofit  participant  to  use? 
37.640    Must  I  include  a  provision  for  audits 

of  for-profit  participants? 
37.645     Must  I  require  periodic  system 

audits,  as  well  as  award-specific  audits, 

of  for-profit  participants? 
37.650    Who  must  I  identify  as  the  auditor 

for  a  for-profit  participant? 
37.655     Must  I  specify  the  frequency  of  IP  As' 

periodic  audits  of  for-profit  participants? 
37.660    What  else  must  I  specify  concerning 

audits  of  for-profit  participants  by  IP  As? 
37.665     Must  I  require  nonprofit  participants 

to  have  periodic  audits? 
37.670    Must  I  require  participants  to  flow 

down  audit  requirements  to 

subrecipients? 
37.675     Must  I  report  when  I  enter  into  a 

TIA  allowing  a  for-profit  firm  to  use  an 

IPA? 
37.680    Must  I  require  a  participant  to  report 

when  it  enters  into  a  subaward  allowing 

a  for-profit  firm  to  use  an  IPA? 

Property 

37.685     May  I  allow  for-profit  firms  to 

purchase  real  property  and  equipment 

with  project  funds? 
37.690    How  are  nonprofit  participants  to 

manage  real  property  and  equipment? 
37.695     What  are  the  requirements  for 

Federally  owned  property? 
37.700    What  are  the  requirements  for 

supplies? 

Purchasing 

37.705     What  standards  do  I  include  for 
purchasing  systems  of  for-profit  firms? 

37.710    What  standards  do  I  include  for 
purchasing  systems  of  nonprofit 
organizations? 

Subpart  G — Award  Terms  Related  to  Other 
Administrative  Matters 

37.800    Which  administrative  matters  are 
covered  in  this  subpart? 

Payments 

37.805    If  I  am  awarding  a  TIA,  what 

payment  methods  may  I  specify? 
37.810    What  should  my  TIA's  provisions 

specify  for  the  method  and  frequency  of 

recipients'  payment  requests? 
37.815    May  the  Government  withhold 

payments? 
37.820    Must  I  require  a  recipient  to  return 

interest  on  advance  payments? 

Revision  of  Budget  and  Program  Plans 

37.825    Must  I  require  the  recipient  to  obtain 
prior  approval  from  the  Government  for 
changes  in  plans? 


37.830    May  I  let  a  recipient  charge  pre- 
award  costs  to  the  agreement? 

Program  Income 

37.835     What  requirements  do  I  include  for 
program  income? 

Intellectual  Property 

37.840    What  general  approach  should  I  take 

in  negotiating  data  and  patent  rights? 
37.845  What  data  rights  should  I  obtain? 
37.850    Should  I  require  recipients  to  mark 

data? 
37.855    How  should  I  handle  protected  data? 
37.860    What  rights  should  I  obtain  for 

inventions? 
37.865     Should  my  patent  provision  include 

march-in  rights? 
37.870    Should  I  require  recipients  to  mark 

documents  related  to  inventions? 
37.875     Should  my  TIA  include  a  provision 

concerning  foreign  access  to  technology? 

Financial  and  Programmatic  Reporting 

37.880    What  requirements  must  I  include 

for  periodic  reports  on  program  and 

business  status? 
37.885     May  I  require  updated  program 

plans? 
37.890    Must  I  require  a  final  performance 

report? 
37.895    How  is  the  final  performance  report 

to  be  sent  to  the  Defense  Technical 

Information  Center? 
37.900     May  I  tell  a  participant  that 

information  in  financial  and 

programmatic  reports  will  not  be 

publicly  disclosed? 
37.905     Must  I  make  receipt  of  the  final 

performance  report  a  condition  for  final 

payment? 

Records  Retention  and  Access  Requirements 

37.910    How  long  must  I  require  participants 
to  keep  records  related  to  the  TIA? 

37.915     What  requirement  for  access  to  a  for- 
profit  participant's  records  do  I  include 
.  in  a  TIA? 

37.920    What  requirement  for  access  to  a 
nonprofit  participant's  records  do  I 
include  in  a  TIA? 

Termination  and  Enforcement 

37.925    What  requirements  do  I  include  for 
termination  and  enforcement? 

Subpart  H — Executing  the  Award 

37.1000    What  are  my  responsibilities  at  the 
time  of  award? 

The  Award  Document 

37.1005     What  are  my  general 

responsibilities  concerning  the  award 

document? 
37.1010    What  substantive  issues  should  my 

award  document  address? 
37.1015     How  do  I  decide  who  must  sign  the 
*  TIA  if  the  recipient  is  an  unincorporated 

consortium? 

Reporting  Information  About  the  Award 

37.1020    What  must  1  flocument  in  my 

award  file? 
37.1025     Must  I  report  information  to  the 

Defense  Assistance  Awards  Data  System? 
37.1030    What  information  must  1  report  to 

the  Defense  Technical  Information 

Center? 


37.1035    How  do  I  know  if  my  TIA  uses  the 

10  U.S.C.  2371  authority  and  I  must 

report  additional  data  under 

§  37.1030(b)? 
§  37.1040    When  and  how  do  I  report 

information  required  by  §  37.1035? 

Distributing  Copies  of  the  Award  Document 

37.1045    To  whom  must  I  send  copies  of  the 
award  document? 

Subpart  I — Post-Award  Administration 

37.1100    What  are  my  responsibilities 

generally  as  an  administrative 

agreements  officer  for  a  TIA? 
37.1105    What  additional  duties  do  I  have  as 

the  administrator  of  a  TIA  with  advance 

payments  or  payable  milestones? 
37.1110    What  other  responsibilities  related 

to  payments  do  I  have? 
37.1115    What  are  my  responsibilities 

related  to  participants'  single  audits? 
37.1120    When  and  how  may  I  request  an 

award-specific  audit? 

Subpart  J — Definitions  of  Terms  Used  in 
this  Part 

37.1205     Advance. 

37.1210    Advanced  research. 

37.1215    Agreements  officer. 

37.1220     Applied  research. 

37.1225     Articles  of  collaboration. 

37.1230     Assistance. 

37.1235     Award-specific  audit. 

37.1240    Basic  research. 

37.1245     Cash  contributions. 

37.1250    Commercial  firm. 

37.1255     Consortium. 

37.1260     Cooperative  agreement. 

37.1265     Cost  sharing. 

37.1270     Data. 

37.1275    DoD  Component. 

37.1280    Equipment. 

37.1285     Expenditure-based  award. 

37.1290     Expenditures  or  outlays. 

37.1295     Grant. 

37.1300     In-kind  contributions. 

37.1305     Institution  of  higher  education. 

37.1310    Intellectual  property. 

37.1315    Nonprofit  organization. 

37.1320     Participant. 

37.1325     Periodic  audit. 

37.1330_    Procurement  contract. 

37.1335     Program  income. 

37.1340     Program  official. 

37.1345     Property.  " 

37.1350     Real  property. 

37.1355     Recipient. 

37.1360     Research. 

37.1365     Supplies. 

37.1370    Termination. 

.37.1375    Technology  investment 
agreements. 

Appendix  A  to  Part  37 — What  is  the  Civil- 
Military  Integration  Policy  that  is  the 
Basis  for  Technology  Investment 
Agreements? 

Appendix  B  to  Part  37— What  Type  of 

Instrument  is  a  TIA  and  What  Statutory 
Authorities  Does  it  Use? 

Appendix  C  to  Part  37 — What  is  the  Desired 
Coverage  for  Periodic  Audits  of  For- 
Profit  Participants  to  be  Audited  by 
IP  As? 

Appendix  D  to  Part  37 — What  Common 
National  Policy  Requirements  May 
Apply  and  Need-to  Be  included  in  TIAs? 
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37 — What  Provisions  May 
Need  to  Include  when 
Cloods  or  Services  Under  a' 


Appendix  E  to 
a  Participant 
Purchasing 
TIA? 

Authority:  5  UiS.C.  301  and  10  U.S.C.  113. 

Subpart  A — Gekierai 

437.100    What  (^oes  this  part  do? 

This  part  establishes  uniform  policies 
and  procedures!  ^^  ^^  ^°^ 
Components'  award  and  administration 
of  technology  iivestment  agreements 
(TIAs).  I 

§  37.1 05    Does  this  part  cover  all  types  of 
Instruments  that  10  U.S.C.  2371  authorizes? 

No,  this  part  i  :overs  only  TIAs,  some 
of  which  use  th  3  authority  of  10  U.S.C. 
2371  [see  appei  dbc  B  to  this  part).  This 
part  does  not  cc  ver  assistance 
instruments  oth  er  than  TIAs  that  use  the 
authority  of  10  J.S.C.  2371.  It  also  does 
not  cover  acqui  ;ition  agreements  for 
prototype  projei;ts  that  use  10  U.S.C. 
2371  authority  augmented  by  the 
authority  in  sec  ion  845  of  Public  Law 
103-160,  as  am  mded. 

§37.110    What  t]  pe  of  instruments  are 
technology  investment  agreements  (TIAs)? 

TIAs  are  assistance  instruments  used 
to  stimulate  or  <  upport  research.  As 
discussed  in  ap  )endix  B  to  this  part,  a 
TIA  may  be  eitl  er  a  kind  of  cooperative 
agreement  or  a  I  ype  of  assistance 
transaction  oth«  r  than  a  grant  or 
cooperative  agr(  ement. 


§37.115 
used? 

The  ultimate 
other  assistance 


For  whi  It  purposes  are  TIAs 


;oal  for  using  TIAs,  like 
instruments  used  in 
defense  researcl  i  programs,  is  to  foster 
the  best  technolpgies  for  future  defense 
needs.  TIAs  diflsr  from  and  complement 
other  assistance  instruments  available  to 
agreements  offic  ers,  in  that  TIAs  address 
the  goal  by  foste  ring  civil-military 
integration  [see  appendix  A  to  this  part). 
TIAs  therefore  a  re  designed  to: 

(a)  Reduce  bai  riers  to  commercial 
firms'  participation  in  defense  research, 
to  give  the  Depa  rtment  of  Defense  (DoD) 
access  to  the  brc  adest  possible 
technology  and  industrial  base. 

(b)  Promote  a  iw  relationships  among 
performers  in  b<  th  the  defense  and 
commercial  seel  ors  of  that  technology 
and  industrial  b  ise. 

(c)  Stimulate  )erformers  to  develop, 
use,  and  dissem  nate  improved 
practices. 

§  37.1 20    Can  my  organization  award  or 
administer  TIAs? 

Your  office  m  ly  award  or  administer 
TIAs  if  it  has  a  (  elegation  of  the 

U.S.C.  2371,  as  well  as 
f  your  office  is  in  a 


authorities  in  1( 
10  U.S.C.  2358. 


Military  Department,  it  must  have  a 
delegation  of  the  authority  of  the 
Secretary  of  that  Military  Department 
imder  those  statutes.  If  your  office  is  in 
a  Defense  Agency,  it  must  have  a 
delegation  of  the  authority  of  the 
Secretary  of  Defense  under  10  U.S.C. 
2358  and  2371.  Your  office  needs  those 
authorities  to  be  able  to: 

(a)  Enter  into  cooperative  agreements 
to  stimulate  or  support  research,  using 
the  authority  of  10  U.S.C.  2358,  as  well 
as  assistance  transactions  other  than 
grants  or  cooperative  agreements,  using 
the  authority  of  10  U.S.C.  2371.  The 
reason  that  both  authorities  are  needed 
is  that  a  TIA,  depending  upon  its  patent 
rights  provision  [see  appendix  B  to  this 
part),  may  be  either  a  cooperative 
agreement  or  a  type  of  assistance 
transaction  other  than  a  grant  or 
cooperative  agreement. 

(b)  Recover  funds  from  a  recipient  and 
reuse  the  funds  for  program  purposes,  as 
authorized  by  10  U.S.C.  2371  and 
described  in  §  37.580. 

(c)  Exempt  certain  information 
received  fi'om  proposers  from  disclosuire 
under  the  Freedom  of  Information  Act, 
as  authorized  by  10  U.S.C.  2371  and 
described  in  §  37.420. 

§  37.125    May  I  award  or  administer  TIAs  if 
I  am  authorized  to  award  or  administer 
other  assistance  instruments? 

(a)  You  must  have  specific 
authorization  to  award  or  administer 
TIAs.  Being  authorized  to  award  or 
administer  grants  and  cooperative 
agreements  is  not  sufficient;  a  grants 
officer  is  an  agreements  officer  only  if 
the  statement  of  appointment  also 
authorizes  the  award  or  administration 
of  TIAs. 

(b)  You  receive  that  authorization  in 
the  same  way  that  you  receive  authority 
to  award  other  assistance  instruments, 
as  described  in  32  CFR  21.425  and 
21.435  through  21.445. 

§  37.1 30    Which  other  parts  of  the  DoD 
Grant  and  Agreement  Regulations  apply  to 
TIAs? 

(a)  TIAs  are  explicitly  covered  in  this 
part  and  part  21  of  the  DoD  Grant  and 
Agreement  Regulations  (DoDGARs).  Part 
21  (32  CFR  part  21)  addresses  deviation 
procedm'es  and  other  general  matters 
that  relate  to  the  DoDGARs,  to  DoD 
Components'  authorities  and 
responsibilities  for  assistance 
instruments,  and  to  requirements  for 
reporting  information  about  assistance 
awards. 

(b)  Two  additional  parts  of  the 
DoDGARs  apply  to  TIAs,  although  they 
do  not  mention  TIAs  explicitly.  They 
are: 

(1)  Part  25  (32  CFR  part  25),  on 
debarment,  suspension,  and  drug-ft-ee 


workplace  requirements,  which  applies 
because  it  covers  nonprocurement 
instruments  in  generaJ;  and 

(2)  Part  28  (32  CFR  part  28),  on 
lobbying  restrictions,  which  applies  by 
law  (31  U.S.C.  1352)  to  TIAs  that  are 
cooperative  agreements  and  as  a  matter 
of  DoD  policy  to  all  other  TIAs. 

(c)  Portions  of  four  other  DoDGARs 
parts  apply  to  TIAs  only  as  cited  by 
reference  in  this  part.  Those  parts  of  the 
DoDGARs  are  parts  22,  32,  33,  and  34 
(32  CFR  parts  22.  32,  33,  and  34). 

Subpart  B — Appropriate  Use  of 
Technology  Investment  Agreements 

§  37.200    What  are  my  responsibilities  as 
an  agreements  officer  for  ensuring  the 
appropriate  use  of  TIAs? 

You  must  ensure  that  you  use  TIAs 
only  in  appropriate  situations.  To  do  so, 
you  must  conclude  that  the  use  of  a  TIA 
is  justified  based  on: 

(a)  The  nature  of  the  project,  as 
discussed  in  §  37.205; 

(b)  The  type  of  recipient,  addressed  in 
§37.210; 

(c)  The  recipient's  commitment  and 
cost  sharing,  as  described  in  §  37.215; 

(d)  The  degree  of  involvement  of  the 
Government  program  official,  as 
discussed  in  §  37.220;  and 

(e)  Your  judgment  that  the  use  of  a 
TIA  could  benefit  defense  research 
objectives  in  ways  that  likely  would  not 
happen  if  another  type  of  assistance 
instrument  were  used.  Your  answers  to 
the  four  questions  in  §  37.225  should  be 
the  basis  for  your  judgment. 

§  37.205    What  judgments  must  I  make 
about  the  nature  of  the  project? 

You  must: 

(a)  Conclude  that  the  principal 
purpose  of  the  project  is  stimulation  or 
support  of  research  [i.e.,  assistance), 
rather  than  acquiring  goods  or  services 
for  the  benefit  of  the  Government  (i.e., 
acquisition); 

(b)  Decide  that  the  basic,  applied,  or 
advcuiced  research  project  is  relevant  to 
the  policy  objective  of  civil-military 
integration  [see  appendix  A  of  this  part); 
and 

(c)  Ensure  that,  to  the  maximum 
extent  practicable,  any  TIA  that  uses  the 
authority  of  10  U.S.C.  2371  [see 
appendix  B  of  this  part)  does  not 
support  research  that  duplicates  other 
research  being  conducted  under  existing 
programs  carried  out  by  the  Department 
of  Defense.  This  is  a  statutory 
requirement  of  10  U.S.C.  2371. 

(d)  When  your  TIA  is  a  type  of 
assistance  transaction  other  than  a  grant 
or  cooperative  agreement,  satisfy  the 
condition  in  10  U.S.C.  2371  to  judge 
that  the  use  of  a  standard  grant  or 
cooperative  agreement  for  the  research 
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project  is  not  feasible  or  appropriate.  As 
discussed  in  appendix  B  to  this  part: 

(1)  This  situation  arises  if  yoiu  TIA 
includes  a  patent  provision  that  is  less 
restrictive  than  is  possible  under  the 
Bayh-Dole  statute  (because  the  patent 
provision  is  what  distinguishes  a  TIA 
that  is  a  cooperative  agreement  fi'om  a 
TIA  that  is  an  assistance  transaction 
other  than  a  grant  or  cooperative 
agreement). 

(2)  You  satisfy  the  requirement  to 
judge  that  a  standard  cooperative 
agreement  is  not  feasible  or  appropriate 
when  you  judge  that  execution  of  the 
research  project  warrants  a  less 
restrictive  patent  provision  than  is 
possible  under  Bayh-Dole. 

§  37.21 0    To  what  types  of  recipients  may 
I  award  a  TIA? 

(a)  As  a  matter  of  DoD  policy,  you 
may  award  a  TIA  only  when  one  or 
more  for-profit  firms  are  to  be  involved 
either  in  the: 

(1)  Performance  of  the  research 
project;  or 

(2)  The  commercial  application  of  the 
research  results.  In  that  case,  you  must 
determine  that  the  nonprofit  performer 
has  at  least  a  tentative  agreement  with 
specific  for-profit  partners  who  plan  on 
being  involved  when  there  are  results  to 
transition.  You  should  review  the 
agreement  between  the  nonprofit  and 
for-profit  partners,  because  the  for-profit 
partners'  involvement  is  the  basis  for 
using  a  TIA  rather  than  another  type  of 
assistance  instrument. 

(b)  Consistent  with  the  goals  of  civil- 
military  integration,  TIAs  are  most 
appropriate  when  one  or  more 
commercial  firms  (as  defined  at 

§  37.1250)  are  to  be  involved  in  the 
project. 

(c)  You  are  encouraged  to  make 
awards  to  consortia  (a  consortium  may 
include  one  or  more  for-profit  firms,  as 
well  as  State  or  local  government 
agencies,  institutions  of  higher 
education,  or  other  nonprofit 
organizations).  The  reasons  are  that: 

(1)  When  multiple  performers  are 
participating  as  a  consortium,  they  are 
more  equal  partners  in  the  research 
performance  than  usually  is  the  case 
with  a  prime  recipient  and  subawards. 
All  of  them  therefore  are  more  likely  to 
be  direcUy  involved  in  developing  and 
revising  plans  for  the  research  effort, 
reviewing  technical  progress,  and 
overseeing  financial  and  other  business 
matters.  That  feature  makes  consortia 
well  suited  to  building  new 
relationships  among  performers  in  the 
defense  and  commercial  sectors  of  the 
technology  and  industrial  base,  a 
principal  objective  for  the  use  of  TIAs. 


(2)  In  addition,  interactions  among  the 
participants  within  a  consortium 
potentially  provide  a  self-governance 
mechanism.  The  potential  for  additional 
self-governance  is  particularly  good 
when  a  consortiiun  includes  multiple 
for-profit  participants  that  normally  are 
competitors  within  an  industry. 

(d)  TIAs  also  may  be  used  for  carrying 
out  research  performed  by  single  firms 
or  multiple  performers  in  prime  award- 
subaward  relationships.  In  awarding 
TIAs  in  those  cases,  however,  you 
shotdd  consider  providing  for  greater 
involvement  of  the  program  official  or  a 
way  to  increase  self-governance  (e.g.,  a 
prime  award  with  multiple  subawards 
arranged  so  as  to  give  the  subrecipients 
more  insight  into  and  authority  and 
responsibility  for  programmatic  and 
business  aspects  of  the  overall  project 
than  they  usually  have). 

§  37.215    What  must  I  conclude  about  the 
recipient's  commitment  and  cost  sharing? 

(a)  You  should  judge  that  the 
recipient  has  a  strong  commitment  to 
and  self-interest  in  the  success  of  the 
project.  You  should  find  evidence  of 
that  commitment  and  interest  in  the 
proposal,  in  the  recipient's  management 
plan,  or  through  other  means.  A 
recipient's  self-interest  might  be  driven, 
for  example,  by  a  research  project's 
potential  for  fostering  technology  to  be 
incorporated  into  products  and 
processes  for  the  commercial 
marketplace. 

(b)  You  must  seek  cost  sharing.  The 
purpose  of  cost  share  is  to  ensure  that 
the  recipient  incurs  real  risk  that  gives 
it  a  vested  interest  in  the  project's 
success;  the  willingness  to  commit  to 
meaningful  cost  sharing  therefore  is  one 
good  indicator  of  a  recipient's  self- 
interest.  The  requirements  are  that: 

(1)  To  the  maximum  extent 
practicable,  the  non-Federal  parties 
carrying  out  a  research  project  under  a 
TIA  are  to  provide  at  least  half  of  the 
costs  of  the  project.  Obtaining  this  cost 
sharing,  to  the  maximiun  extent 
practicable,  is  a  statutory  condition  for 
any  TIA  under  the  authority  of  10  U.S.C. 
2371,  and  is  a  matter  of  DoD  policy  for 
all  other  TIAs. 

(2)  The  parties  must  provide  the  cost 
sharing  fi'om  non-Federal  resources  that 
are  available  to  them  unless  there  is 
specific  authority  to  use  other  Federal  • 
resources  for  that  purpose  [see 

§  37.530(f)). 

(c)  You  may  consider  whether  cost 
sharing  is  impracticable  in  a  given  case, 
unless  there  is  a  non-waivable,  statutory 
requirement  for  cost  sharing  that  applies 
to  the  partictdar  program  imder  which 
the  award  is  to  be  made.  Before  deciding 
that  cost  sharing  is  impracticable,  you 


should  carefully  consider  whether  there 
are  other  factors  that  demonstrate  the 
recipient's  self-interest  in  the  success  of 
the  current  project. 

§  37.220    How  involved  should  the 
Govemnrtent  program  official  t>e  in  the 
project? 

(a)  TIAs  are  used  to  carry  out 
cooperative  relationships  between  the 
Federal  Government  and  the  recipient, 
which  requires  a  greater  level  of 
involvement  of  the  Government 
program  official  in  the  execution  of  the 
research  than  the  usual  oversight  of  a 
research  grant  or  procurement  contract. 
For  example,  program  officials  will 
participate  in  recipients'  periodic 
reviews  of  research  progress  and  will  be 
substantially  involved  with  the 
recipients  in  the  residting  revisions  of 
plans  for  future  effort.  That  increased 
programmatic  involvement  before  and 
during  program  execution  with  a  TIA 
can  reduce  the  need  for  some  Federal 
financial  requirements  that  are 
problematic  for  commercial  firms. 

(b)  Some  aspects  of  their  involvement 
require  program  officials  to  have  greater 
knowledge  about  and  participation  in 
business  matters  that  traditionally 
would  be  your  exclusive  responsibility 
as  the  agreements  officer.  TIAs  therefore 
also  require  closer  cooperation  between 
program  officials  and  you,  as  the  one 
who  decides  business  matters. 

§  37.225    What  judgment  must  I  make 
about  the  t>er>efits  of  using  a  TIA? 

Before  deciding  that  a  TIA  is 
appropriate,  you  also  must  judge  that 
using  a  TIA  could  benefit  defense 
research  objectives  in  ways  that  likely 
would  not  happen  if  another  type  of 
assistance  instrument  were  used  [e.g.,  a 
cooperative  agreement  subject  to  all  of 
the  requirements  of  32  CFR  part  34). 
You,  in  conjunction  with  Government 
program  officials,  must  consider  the 
questions  in  paragraphs  (a)  through  (d) 
of  this  section,  to  help  identify  the 
benefits  that  may  justify  using  a  TIA  and 
reducing  some  of  the  usual 
requirements.  In  accordance  with 
§  37.1030,  you  will  report  your  answers 
to  these  questions  to  help  the  DoD 
measure  the  Department-wide  benefits 
of  using  TIAs  and  meet  requirements  to 
report  to  the  Congress.  Note  that  you 
must  give  full  concise^nswers  only  to 
questions  that  relate  to  the  benefits  that 
you  perceive  for  using  the  TIA,  rather 
than  another  type  of  funding 
instiument,  for  the  particular  research 
project.  A  simple  "no"  or  "not 
applicable"  is  a  sufficient  response  for 
other  questions.  The  questions  are: 

(a)  Will  the  use  of  a  TIA  permit  the 
involvement  in  the  research  of  any 
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commercial  fin^s  or  business  units  of 
firms  that  would  not  otherwise 
participate  in  the  project?  If  so: 

(1)  What  are  me  expected  benefits  of 
those  firms'  or  divisions'  participation 
(e.g.,  is  there  a  specific  technology  that 
could  be  better,  more  readily  available, 
or  less  expensive)? 

(2)  Why  wou^d  they  not  participate  if 
an  instrument  ajther  than  a  TIA  were 
used?  You  shoilld  identify  specific 
provilsions  of  the  TIA  or  featiues  of  the 
TIA  award  process  that  enable  their 
participation. 

(b)  Will  the  uie  of  a  TIA  allow  the 
creation  of  new|relationships  among 
participants  at  ^e  prime  or  subtier 
levels,  among  business  units  of  the  same 
firm,  or  betweert  non-Federal 
participants  anc  the  Federal 
Government  thqt  will  help  the  DoD  get 
better  technology  in  the  future?  If  so: 

(1)  Why  do  tifese  new  relationships 
have  the  potent:  al  for  helping  the  DoD 
get  technology  i  a  the  futvue  that  is 
better,  more  affc  rdable,  or  more  readily 
available? 

(2)  Are  there  j  irovisions  of  the  TIA  or 
featiu^s  of  the  1  LA  award  process  that 
enable  these  relationships  to  form?  If  so, 
you  should  be  able  to  identify 
specifically  wha  t  they  are.  If  not,  you 
should  be  able  t )  explain  specifically 
why  you  think  t  lat  the  relationships 
could  not  be  created  if  an  assistance 
instrument  othe  ■  than  a  TIA  were  used. 

(c)  Will  the  us  e  of  a  TIA  allow  firms 
or  business  unit  i  of  firms  that 
traditionally  ace  ept  Government  awards 
to  use  new  busii  less  practices  in  the 
execution  of  the  research  that  will  help 
us  get  better  tecl  mology.  help  us  get  new 
technology  mora  quickly  or  less 
expensively,  or  facilitate  partnering 
with  conunercia  firms?  If  so: 

(1)  What  spec  fie  benefits  will  the 
DoD  potentially  get  from  the  use  of 
these  new  pract;  ces?  You  should  be  able 
to  explain  speci  ically  why  you  foresee 
a  potential  for  tl  ose  benefits. 

(2)  Are  there  j  revisions  of  the  TLA  or 
features  of  the  T  A  award  process  that 
enable  the  use  o  the  new  practices?  If 
so,  you  should  I:  e  able  to  identify  those 
provisions  or  fe;  tures  and  explain  why 
you  think  that  tl  le  practices  could  not  be 
used  if  the  awar  1  were  made  using  an 
assistance  instni  ment  other  than  a  TIA. 

(d)  Are  there  i  ny  other  benefits  of  the 
use  of  a  TLA  thai  could  help  the 
Department  of  E  efense  better  meet  its 
objectives  in  car  rying  out  the  research 
project?  If  so,  you  should  be  able  to 
identify  specific  illy  what  they  are,  how 
they  can  help  m  jet  defense  objectives, 
what  featiues  of  the  TIA  or  award 
process  enable  t  le  DoD  to  realize  them, 
and  why  the  ber  efits  likely  would  not 


be  realized  if  an  assistance  instrument 
other  than  a  TIA  were  used. 

%  37.230    May  I  use  a  TIA  if  a  participant  Is 
to  receive  fee  or  profit? 

In  accordance  with  32  CFR  22.205(b), 
you  may  not  use  a  TIA  if  any  participant 
is  to  receive  fee  or  profit.  Note  that  this 
policy  extends  to  all  performers  of  the 
research  project  carried  out  under  the 
TIA,  including  any  subawards  for 
substantive  program  performance,  but  it 
does  not  preclude  participants'  or 
subrecipients'  payment  of  reasonable  fee 
or  profit  when  making  piut:hases  from 
suppliers  of  goods  [e.g.,  supplies  and 
equipment)  or  services  needed  to  carry 
out  the  research. 

Subpart  C — Expenditure-Based  and 
Fixed-Support  Technology  Investment 
Agreements 

§  37.300    What  is  the  difference  between  an 
expenditure-based  and  fixed-support  TIA? 

The  fundamental  difference  between 
an  expenditure-based  and  fixed-support 
TIA  i.s  that: 

(a)  For  an  expenditure-based  TIA,  the 
amounts  of  interim  payments  or  the 
total  amount  ultimately  paid  to  the 
recipient  are  based  on  the  amounts  the 
recipient  expends  on  project  costs.  If  a 
recipient  completes  the  project  specified 
at  the  time  of  award  before  it  expends 
all  of  the  agreed-upon  Federal  funding 
and  recipient  cost  sharing,  the  Federal 
Government  may  recover  its  share  of  the 
unexpended  balance  of  funds  or,  by 
mutual  agreement  with  the  recipient, 
amend  the  agreement  to  expand  the 
scope  of  the  research  project.  An 
expenditure-based  TLA  therefore  is 
analogous  to  a  cost-type  prociuement 
contract  or  grant. 

Cb)  For  a  fixed-support  TIA,  the 
amount  of  assistance  established  at  the 
time  of  award  is  not  meant  to  be 
adjusted  later  if  the  research  project  is 
carried  out  to  completion.  In  that  sense, 
a  fixed-support  TiA  is  sornewhat 
analogous  to  a  fixed-price  prociuement 
contract  (although  "price,"  a  concept 
appropriate  to  a  procurement  contract 
for  buying  a  good  or  service,  is  not 
appropriate  for  a  TIA  or  other  assistance 
instrument  for  stimulation  or  support  of 
a  project). 

§  37.305    When  may  i  use  a  fixed-support 
TIA? 

You  may  use  a  fixed-support  TIA  if: 

(a)  The  agreement  is  to  support  or 
stimulate  research  with  outcomes  that 
are  well  defined,  observable,  and 
verifiable; 

(b)  You  can  reasonably  estimate  the 
resources  required  to  achieve  those 
outcomes  well  enough  to  ensure  the 


desired  level  of  cost  sharing  (see 
example  in  §  37.560(b));  and 

(c)  Your  TIA  does  not  require  a 
specific  amoiuit  or  percentage  of 
recipient  cost  sharing.  In  cases  where 
the  agreement  does  require  a  specific 
amount  or  percentage  of  cost  sharing,  a 
fixed-support  TLA  is  not  practicable 
because  the  agreement  has  to  specify 
cost  principles  or  standards  for  costs 
that  may  be  charged  to  the  project; 
require  the  recipient  to  track  the  costs 
of  the  project;  and  provide  access  for 
audit  to  allow  verification  of  the 
recipient's  compliance  with  the 
mandatory  cost  sharing.  You  therefore 
must  use  an  expenditxue-based  TIA  if 
you: 

(1)  Have  a  non- waivable  requirement 
(e.g.,  in  statute)  for  a  specific  amount  or 
percentage  of  recipient  cost  sharing;  or 

(2)  Have  othenvise  elected  to  include 
in  the  TLA  a  requirement  for  a  specific 
amoimt  or  percentage  of  cost  sharing. 

§  37.31 0    When  would  I  use  an  expenditure- 
based  TIA? 

In  general,  you  must  use  an 
expenditure-based  TLA  under 
conditions  other  than  those  described  in 
§  37.305.  Reasons  for  any  exceptions  to 
this  general  rule  must  be  documented  in 
the  award  file  and  must  be  consistent 
with  the  policy  in  §  37.230  that 
precludes  pajmient  of  fee  or  profit  to 
participants. 

§  37.31 5    What  are  the  advantages  of  using 
a  fixed-support  TiA? 

In  situations  where  the  use  of  fixed- 
support  TLAs  is  permissible  (see 
§B  37.305  and  37.310),  their  use  may 
encourage  some  commercial  firms' 
participation  in  the  research.  With  a 
fixed-support  TLA,  you  can  eliminate  or 
reduce  some  post-award  requirements 
that  sometimes  are  cited  as 
disincentives  for  those  firms  to 
participate.  For  example,  a  fixed- 
support  TLA  need  not: 

(a)  Specify  minimiun  standards  for 
the  recipient's  financial  management 
system. 

(b)  Specify  cost  principles  or 
standards  stating  the  types  of  costs  the 
recipient  may  charge  to  the  project. 

(c)  Provide  for  financial  audits  by 
Federal  auditors  or  independent  public 
accoimtants  of  the  recipient's  books  and 
records. 

(d)  Set  minimum  standards  for  the 
recipient's  piu-chasing  system. 

(e)  Require  the  recipient  to  prepare 
financial  reports  for  submission  to  the 
Federal  Government. 
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Subpart  D — Competition  Phase 

§  37.400    Must  I  use  competitive 
procedures  to  award  TIAs? 

DoD  policy  is  to  award  TLAs  using 
merit-based,  competitive  procediues,  as 
described  in  32  CFR  22.315: 

(a)  In  every  case  where  required  by 
statute;  and 

(b)  To  the  maximiun  extent 
practicable  in  all  other  cases. 

§  37.405    What  must  my  announcement  or 
solicitation  include? 

Your  annoiuicement,  to  be  considered 
as  part  of  a  competitive  procediu^,  must 
include  the  basic  information  described 
in  32  CFR  22.315(a).  Additional 
elements  for  you  to  consider  in  the  case 
of  a  program  that  may  use  TLAs  are 
described  in  §§  37.410  through  37.420. 

§  37.41 0    Should  my  announcement  or 
solicitation  state  that  TIAs  may  be 
awarded? 

Yes,  once  you  consider  the  factors 
described  in  subpart  B  of  this  part  and 
decide  that  TIAs  are  among  the  types  of 
instruments  that  you  may  award 
pursuant  to  a  solicitation,  it  is  important 
for  you  to  state  that  fact  in  the 
solicitation.  You  also  should  state  that 
TLAs  are  more  flexible  than  traditional 
Government  funding  instruments  and 
that  provisions  are  negotiable  in  areas 
such  as  audits  and  intellectual  property 
rights  that  may  cause  concern  for 
commercial  firms.  Doing  so  should 
increase  the  likelihood  that  commercial 
firms  will  be  willing  to  submit 
proposals. 

§  37.415    Should  I  address  cost  sharing  in 
the  announcement  or  solicitation? 

To  help  ensure  a  competitive  process 
that  is  fair  and  equitable  to  all  potential 
proposers,  you  should  state  clearly  in 
the  solicitation: 

(a)  That,  to  the  maximum  extent 
practicable,  the  non-Federal  parties 
carrying  out  a  research  project  under  a 
TLA  are  to  provide  at  least  half  of  the 
costs  of  the  project  (see  §  37.215(b)). 

(b)  The  types  of  cost  sharing  that  are 
acceptable; 

(c)  How  any  in-kind  contributions 
will  be  valued,  in  accordance  with 
§§  37.530  through  37.555;  and 

(d)  Whether  you  will  give  any 
consideration  to  alternative  approaches 
a  proposer  may  offer  to  demonstrate  its 
strong  commitment  to  and  self-interest 
in  the  project's  success,  in  accordance 
with  §37.215. 

§  37.420    Should  I  tell  proposers  that  we 
will  not  disclose  information  that  they 
submit? 

Your  solicitation  should  tell  potential 
proposers  that: 


(a)  For  all  TLAs,  information  described 
in  paragraph  (b)  of  this  section  is 
exempt  from  disclosure  requirements  of 
the  Freedom  of  Information  Act 
(FOLA)(codified  at  5  U.S.C.  552)  for  a 
period  of  five  years  after  the  date  on 
which  the  DoD  Component  receives  the 
information  fit)m  them. 

(b)  As  provided  in  10  U.S.C.  2371. 
disclosure  is  not  required,  and  may  not 
be  compelled,  under  FOLA  during  that 
period  if: 

(1)  A  proposer  submits  the 
information  in  a  competitive  or 
noncompetitive  process  that  could 
result  in  their  receiving  a  cooperative 
agreement  for  basic,  applied,  or 
advanced  research  under  the  authority 
of  10  U.S.C.  2358  or  any  other  type  of 
transaction  authorized  by  10  U.S.C. 
2371  (as  explained  in  appendix  B  to  this 
part,  that  includes  all  TIAs);  and 

(2)  The  type  of  information  is  among  - 
the  following  types  that  are  exempt: 

(i)  Proposals,  proposal  abstracts,  and 
supporting  dociunents;  and 

(ii)  Business  plans  and  technical 
information  submitted  on  a  confidential 
basis. 

(c)  If  proposers  desire  to  protect 
business  plans  and  technical 
information  for  five  years  fit>m  FOLA 
disclosure  requirements,  they  must 
mark  them  with  a  legend  identifying 
them  as  documents  submitted  on  a 
confidential  basis.  After  the  five-year 
period,  information  may  be  protected 
for  longer  periods  if  it  meets  any  of  the 
criteria  in  5  U.S.C.  552(b)  (as 
implemented  by  the  DoD  in  subpart  C 
of  32  CFR  part  286)  for  exemption  from 
FOLA  disclosiu^  requirements. 

Subpart  E — Pre-Award  Business 
Evaluation 

§  37.500    What  must  my  pre-award 
business  evaluation  address? 

(a)  You  must  determine  the 
qualification  of  the  recipient,  as 
described  in  §§  37.510  and  37.515. 

(b)  As  the  business  expert  working 
with  the  program  official,  you  also  must 
address  the  financial  aspects  of  the 
proposed  agreement.  You  must: 

(1)  Determine  that  the  total  amount  of 
funding  for  the  proposed  effort  is 
reasonable,  as  addressed  in  §  37.520. 

(2)  Assess  the  value  and  determine 
the  reasonableness  of  the  recipient's 
proposed  cost  sharing  contribution,  as 
discussed  in  §§  37.525  through  37.555. 

(3)  If  you  are  contemplating  the  use  of 
a  fixed-support  rather  than  expenditure- 
based  TLA,  ensure  that  its  use  is 
justified,  as  explained  in  §§  37.560  and 
37.565. 

(4)  Address  issues  of  inconsistent  cost 
accounting  by  traditional  Government 


contractors,  should  they  arise,  as  noted 
in  §37.570. 

(5)  Determine  amounts  for  milestone 
payments,  if  you  use  them,  as  discussed 
in  §37.575. 

§  37.505    What  resources  are  available  to 
assist  me  during  the  pre-award  business 
evaluation? 

Administrative  agreements  officers  of 
the  Defense  Contract  Management 
Agency  and  the  Office  of  Naval 
Research  can  share  lessons  learned  from 
administering  other  TLAs.  Program 
officials  can  be  a  source  of  information 
when  you  are  determining  the 
reasonableness  of  proposed  funding 
(e.g.,  on  labor  rates,  as  discussed  in 
§  37.520)  or  establishing  observable  and 
verifiable  technical  milestones  for 
payments  (see  §  37.575).  Auditors  at  the 
Defense  Contract  Audit  Agency  can  act 
in  an  advisory  capacity  to  help  you 
determine  the  reasonableness  of 
proposed  amounts,  including  values  of 
in-kind  contributions  toward  cost 
sharing. 

Recipient  Qualification 

§  37.51 0    What  are  my  responsibilities  for 
determinir>g  ttiat  a  recipient  is  qualified? 

F*rior  to  award  of  a  TLA,  your 
responsibilities  for  determining  that  the 
recipient  is  qualified  are  the  same  as 
those  of  a  grants  officer  who  is  awarding 
a  grant  or  cooperative  agreement.  Those 
responsibilities  are  described  in  subpart 
D  of  32  CFR  part  22.  When  the  recipient 
is  a  consortium  that  is  not  formally 
incorporated,  you  have  the  additional 
responsibility  described  in  §  37.515. 

§  37.51 5    Must  I  do  anything  additional  to 
determine  the  qualification  of  a 
consortium? 

(a)  When  the  prospective  recipient  of 
a  TLA  is  a  consortium  that  is  not 
formally  incorporated,  your 
determination  that  the  recipient  meets 
the  standard  at  32  CFR  22.415(a) 
requires  that  you,  in  consultation  with 
legal  coiuisel,  review  the  management 
plan  in  the  consortium's  collaboration 
agreement.  The  purpose  of  your  review 
is  to  ensure  that  the  management  plan 
is  sound  and  that  it  adequately 
addresses  the  elements  necessary  for  an 
effective  working  relationship  among 
the  consortium  members.  An  effective 
working  relationship  is  essential  to 
increase  the  research  project's  chances 
of  success. 

(b)  The  collaboration  agreement, 
commonly  referred  to  as  the  articles  of 
collaboration,  is  the  dociunent  that  sets 
out  the  rights  and  responsibilities  of 
each  consortium  member.  It  binds  the 
individual  consortiimi  members 
together,  whereas  the  TLA  binds  the 
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Government  a  id  the  consortium  as  a 
group  (or  the  ( k)vemment  and  a 
consortium  momber  on  behalf  of  the 
consortium,  as  explained  in  §37.1015). 
The  docimieni  should  discuss,  among 
other  things,  tke  consortium's: 

(1)  Manageraent  structure. 

(2)  Method  df  making  payments  to 
consortium  mnmbers. 

(3)  Means  oi  ensuring  and  overseeing 
members'  effoi  ts  on  the  project. 

(4)  Provisioi  s  for  members'  cost 
sharing  contriliutions. 

(5)  Provisiot  s  for  ownership  and 
rights  in  intelli  K:tual  property  developed 
previously  or  i  mder  the  agreement. 

Total  Funding 


§37.520    Wtiat 
determining  tha : 
reasonable? 


s  my  responsibility  for 
the  total  project  funding  is 


In  cooperati(  in  with  the  program 
official,  you  m  ast  assess  the 
reasonableness  of  the  total  estimated 
budget  to  perfc  rm  the  research  that  will 
be  supported  h  y  the  agreement. 
Additional  gui  lance  follows  for: 

(a)  Labor.  Much  of  the  budget  likely 
will  involve  di  -ect  labor  and  associated 
indirect  costs,  vhich  may  be 
represented  toj  ether  as  a  "loaded"  labor 
rate.  The  progr  im  official  is  an  essential 
advisor  on  reas  onableness  of  the  overall 
level  of  effort  a  nd  its  composition  by 
labor  category.  You  also  may  rely  on 
your  experienc  b  with  other  awards  as 
the  basis  for  de  termining 
reasonableness  If  you  have  any 
unresolved  qu«  stions,  two  of  the  ways 
that  you  might  find  helpful  in 
establishing  rei  isonableness  are  to: 

(1)  Consult  tl  le  administrative 
agreements  off  cers  or  auditors 
identified  in  §    7.505. 

(2)  Compare  oaded  labor  rates  of  for- 
profit  firms  tha  t  do  not  have 
expenditure-ba  sed  Federal  procurement 
contracts  or  ass  istance  awcirds  with  a 
standard  or  ave  rage  for  the  particular 
industry.  Note  hat  the  program  official 
may  have  knov  ledge  about  customary 
levels  of  direct  labor  charges  in  the 
particular  indu  stry  that  is  involved.  You 
may  be  able  to  compare  associated 
indirect  charge  >  with  Government- 
approved  indir  3ct  cost  rates  that  exist 
for  many  nonpi  ofit  and  for-profit 
organizations  that  have  Federal 
procurement  contracts  or  assistance 
awards  (note  th  e  requirement  in 

§  37.630  for  a  for-profit  participant  to 
use  Federally  a  jproved  provisional 
indirect  cost  ra  es,  if  it  has  them). 

(b)  Real  prop  °rty  and  equipment.  In 
almost  all  cases ,  the  project  costs  may 
include  only  d«  preciation  or  use  charges 
for  real  propert  /  and  equipment  of  for- 
profit  participa  its,  in  accordance  with 

§  37.685.  Remenber  that  the  budget  for 


an  expenditiue-based  TIA  may  not 
include  depreciation  of  a  participant's 
property  as  a  direct  cost  of  the  project 
if  that  participant's  practice  is  to  charge 
the  depreciation  of  that  type  of  property 
as  an  indirect  cost,  as  many 
organizations  do. 

Cost  Sharing 

§  37.525    What  is  my  responsibility  for 
determining  the  value  and  reasonableness 
of  the  recipient's  cost  sharing  contribution? 

You  must: 

(a)  Determine  that  the  recipient's  cost 
sharing  contributions  meet  the  criteria 
for  cost  sharing  and  determine  values 
for  them,  in  accordance  with  §§  37.530 
through  37.555.  In  doing  so,  you  must: 

(1)  Ensure  that  there  are  affirmative 
statements  from  any  third  parties 
identified  as  sources  of  cash 
contributions. 

.  (2)  Include  in  the  award  file  an 
evaluation  that  documents  how  you 
determined  the  values  of  the  recipient's 
contributions  to  the  funding  of  the 
project. 

(b)  Judge  that  the  recipient's  cost 
sharing  contribution,  as  a  percentage  of 
the  total  budget,  is  reasonable.  To  die 
maximum  extent  practicable,  the 
recipient  must  provide  at  least  half  of 
the  costs  of  the  project,  in  accordance 
wiUi§  37.215. 

§  37.530    What  criteria  do  I  use  in  deciding 
whether  to  accept  a  recipient's  cost 
sharing? 

You  may  accept  any  cash  or  in-kind 
contributions  that  meet  all  of  the 
following  criteria: 

(a)  In  your  judgment,  they  represent 
meaningful  cost  sharing  that 
demonstrates  the  recipient's 
commitment  to  the  success  of  the 
research  project.  Cash  contributions 
clearly  demonstrate  commitment  and 
they  are  strongly  preferred  over  in-kind 
contributions. 

(b)  They  are  necessary  and  reasonable 
for  accomplishment  of  the  research 
project's  objectives. 

(c)  They  are  costs  that  may  be  charged 
to  the  project  under  §  37.625  and 

§  37.635,  as  applicable  to  the  participant 
making  the  contribution. 

(d)  They  are  verifiable  from  the 
recipient's  records. 

(e)  They  are  not  included  as  cost 
sharing  contributions  for  any  other 
Federal  award. 

(f)  They  are  not  paid  by  the  Federal 
Government  under  another  award, 
except: 

(1)  Costs  that  are  authorized  by 
Federal  statute  to  be  used  for  cost 
sharing;  or 

(2)  Independent  research  and 
development  (IR&D)  costs,  as  described 


at  32  CFR  34.13(a)(5)(ii),  that  meet  all  of 
the  criteria  in  paragraphs  (a)  through  (e) 
of  this  section.  IR&D  is  acceptable  as 
cost  sharing,  even  though  it  may  be 
reimbursed  by  the  Government  through 
other  awards.  It  is  standard  business 
practice  for  all  for-profit  firms, 
including  commercial  firms,  to  recover 
their  research  and  development  (R&D) 
costs  (which  for  Federal  procurement 
contracts  is  recovered  as  IR&D)  through 
prices  charged  to  their  customers.  Thus, 
the  cost  principles  at  48  CFR  part  31 
allow  a  for-profit  firm  that  has 
expenditure-based.  Federal  procurement 
contracts  to  recover  through  those 
procurement  contracts  the  allocable 
portion  of  its  R&D  costs  associated  with  , 
a  technology  investment  agreement. 

§  37.535    How  do  I  value  cost  sharing 
related  to  real  property  or  equipment? 

You  rarely  should  accept  values  for    , 
cost  sharing  contributions  of  real 
property  or  equipment  that  are  in  excess 
of  depreciation  or  reasonable  use 
charges,  as  discussed  in  §  37.685  for  for- 
profit  participants.  You  may  accept  the 
full  value  of  a  donated  capital  asset  if 
the  real  property  or  equipment  is  to  be 
dedicated  to  the  project  and  you  expect 
that  it  will  have  a  fair  market  value  that 
is  less  than  $5,000  at  the  project's  end. 
In  those  cases,  you  should  value  the 
donation  at  the  lesser  of: 

(a)  The  value  of  the  property  as  shown 
in  the  recipient's  accounting  records 
(i.e.,  purchase  price  less  accumulated 
depreciation);  or 

(b)  The  current  fair  market  value.  You 
may  accept  the  use  of  any  reasonable 
basis  for  determining  the  fair  market 
value  of  the  property.  If  there  is  a 
justification  to  do  so,  you  may  accept 
the  current  fair  market  value  even  if  it 
exceeds  the  value  in  the  recipient's 
records. 

§37.540    May  I  accept  fully  depreciated  real 
property  or  equipment  as  cost  sharing? 

You  should  limit  the  value  of  any 
contribution  of  a  fully  depreciated  asset 
to  a  reasonable  use  charge.  In 
determining  what  is  reasonable,  you 
must  consider:  t 

(a)  The  original  cost  of  the  asset; 

(h)  Its  estimated  remaining  useful  life 
at  the  time  of  your  negotiations; 

(c)  The  effect  of  any  increased 
maintenance  charges  or  decreased 
performance  due  to  age;  and 

(d)  The  amoimt  of  depreciation  that 
the  participant  previously  charged  to 
Federal  awards. 

§  37.545    May  I  accept  costs  of  prior 
research  as  cost  sharing? 

No,  you  may  not  count  any 
participant's  costs  of  prior  research  as  a 
cost  sharing  contribution.  Only  the 
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additional  resources  that  the  recipient 
will  provide  to  carry  out  the  current 
project  (which  may  include  pre-award 
costs  for  the  ciurent  project,  as 
described  in  §  37.830)  are  to  be  counted. 

§37.550    May  I  accept  intellectual  property 
as  cost  sharing? 

(a)  In  most  instances,  you  should  not 

.  count  costs  of  patents  and  other  ' 

intellectual  property  (e.g.,  copyrighted 
material,  including  software)  as  cost 
sharing,  because: 

(1)  It  is  difficult  to  assign  values  to 
these  intangible  contributions; 

(2)  Their  value  usually  is  a 
manifestation  of  prior  research  costs, 
which  are  not  allowed  as  cost  share 
under  §  37.545;  and 

(3)  Contributions  of  intellectual 
property  rights  generally  do  not 
represent  the  same  cost  of  lost 
opportimity  to  a  recipient  as 
contributions  of  cash  or  tangible  assets. 
The  purpose  of  cost  share  is  to  ensure 
that  the  recipient  incurs  real  risk  that 
gives  it  a  vested  interest  in  the  project's 
success. 

(b)  You  may  include  costs  associated 
with  intellectual  property  if  the  costs 
are  based  on  sound  estimates  of  market 
value  of  the  contribution.  For  example, 
a  for-profit  firm  may  offer  the  use  of 
commercially  available  software  for 
which  there  is  an  established  license  fee 
for  use  of  the  product.  The  costs  of  the 
development  of  the  software  would  not 
be  a  reasonable  basis  for  valuing  its  use. 

§  37.555    How  do  I  value  a  recipient's  other 
contributions? 

For  types  of  participant  contributions 
other  than  those  addressed  in  §§  37.535 
through  37.550,  the  general  rule  is  that 
you  are  to  value  each  contribution 
consistently  with  the  cost  principles  or 
standards  in  §  37.625  and  §  37.635  that 
apply  to  the  participant  making  the 
contribution.  When  valuing  services  and 
property  donated  by  parties  other  than 
the  participants,  you  may  use  as 
guidance  the  provisions  of  32  CFR 
34.13(b)(2)  dirough  (5). 

Fixed-Support  or  Expenditure-Based 
Approach 

§  37.560    Must  I  t>e  able  to  estimate  project 
expenditures  precisely  in  order  to  justify 
use  of  a  fixed-support  TIA? 

(a)  To  use  a  fixed-support  TIA,  rather 
than  an  expenditure-based  TIA,  you 
must  have  confidence  in  your  estimate 
of  the  expenditures  required  to  achieve 
well-defined  outcomes.  Therefore,  you 
must  work  carefully  with  program 
officials  to  select  outcomes  that,  when 
the  recipient  achieves  them,  are  reliable 
indicators  of  the  amoimt  of  effort  the 
recipient  expended.  However,  your 


estimate  of  the  required  expenditures 
need  not  be  a  precise  dollar  amount,  as 
illustrated  by  the  example  in  paragraph 
(b)  of  this  section,  if: 

(1)  The  recipient  is  contributing  a 
substantial  share  of  the  costs  of 
achieving  the  outcomes,  which  must 
meet  the  criteria  in  §  37.305(a);  and 

(2)  You  are  confident  that  the  costs  of 
"  achieving  the  outcomes  will  be  at  least 

a  minimum  amount  that  you  can  specify 
and  the  recipient  is  willing  to  accept  the 
possibihty  that  its  cost  sharing 
percentage  ultimately  will  be  higher  if 
the  costs  exceed  that  minimum  amoimt. 

(b)  To  illustrate  the  approach, 
consider  a  project  for  which  you  are 
confident  that  the  recipient  VKJU  have  to 
expend  at  least  $800,000  to  achieve  the 
specified  outcomes.  You  must 
determine,  in  conjunction  with  program 
officials,  the  minimum  level  of  recipient 
cost  sharing  that  you  want  to  negotiate, 
based  on  the  circumstances,  to 
demonstrate  the  recipient's  commitment 
to  the  success  of  the  project.  For 
purposes  of  this  illustration,  let  that 
minimum  recipient  cost  sharing  be  40% 
of  the  total  project  costs.  In  that  case, 
the  Federal  share  should  be  no  more 
than  60%  and  you  could  set  a  fixed 
level  of  Federal  support  at  $480,000 
(60%  of  $800,000).  With  diat  fixed  level 
of  Federal  support,  the  recipient  would 
be  responsible  for  the  balance  of  the 
costs  needed  to  complete  the  project. 

(c)  Note,  however,  that  the  level  of 
recipient  cost  sharing  you  negotiate  is  to 
be  based  solely  on  the  level  needed  to 
demonstrate  the  recipient's 
commitment.  You  may  not  use  a 
shortage  of  Federal  Government  funding 
for  the  program  as  a  reason  to  try  to 
persuade  a  recipient  to  accept  a  fixed- 
support  TIA,  rather  than  an 
expenditure-based  instrument,  or  to 
accept  responsibility  for  a  greater  share 
of  the  total  project  costs  than  it 
otherwise  is  willing  to  offer.  If  you  lack 
sufficient  funding  to  provide  an 
appropriate  Federal  Government  share 
for  the  entire  project,  you  instead 
should  rescope  the  effort  covered  by  the 
agreement  to  match  the  available 
funding. 

§  37.565    May  I  use  a  hybrid  Instrument  that 
provides  fixed  support  for  only  a  portion  of 
a  project? 

Yes,  for  a  research  project  that  is  to  be 
carried  out  by  a  number  of  participants, 
you  may  award  a  TIA  that  provides  for 
some  participants  to  perform  under 
fixed-support  arrangements  and  others 
to  perform  under  expenditure-based 
arrangements.  This  approach  may  be 
useful,  for  example,  if  a  commerr:ial 
firm  that  is  a  participant  will  not  accept 
an  agreement  with  all  of  the  post-award 


requirements  of  an  expenditure-based 
award.  Before  using  a  fixed-support 
arrangement  for  that  firm's  portion  of 
the  project,  you  must  judge  that  it  meets 
the  criteria  in  §  37.305. 

Accounting,  Pajrments,  and  Recovery  of 
Funds 

§  37.570    What  must  I  do  if  a  CAS-covered 
participant  accounts  differently  for  its  own 
and  the  Federal  Government  shares  of 
project  costs? 

(a)  If  a  participant  has  Federal 
procurement  contracts  that  are  subject 
to  the  Cost  Accounting  Standards  (CAS) 
in  part  30  of  the  Federal  Acquisition 
Regulation  (FAR)  and  the  associated 
FAR  Appendix  (48  CFR  part  30  and  48 
CFR  9903.201-1,  respectively),  you 
must  alert  the  participant  during  the 
pre-award  negotiations  to  the  potential 
for  a  CAS  violation,  as  well  as  the 
cognizant  administrative  contracting 
officer  (AGO)  for  the  participant's 
procurement  contracts,  if  you  learn  that 
the  participant  plans  to  account 
differently  for  its  own  share  and  the 
Federal  Government's  share  of  project 
costs  under  the  TIA.  This  may  arise,  for 
example,  if  a  for-profit  firm  or  other 
organization  subject  to  the  FAR  cost 
principles  in  48  CFR  parts  31  and  231 
proposes  to  charge: 

(1)  Its  share  of  project  costs  as 
independent  research  and  development 
(IR&D)  costs  to  enable  recovery  of  the 
costs  through  Federal  Government 
procurement  contracts,  as  allowed 
under  the  FAR  cost  principles;  and 

(2)  The  Federal  Government's  share  to 
the  project,  rather  than  as  IR&D  costs. 

(b)  The  reason  for  alerting  the 
participant  and  the  AGO  is  that  the 
inconsistent  charging  of  the  two  shares 
could  cause  a  noncompliance  with  Cost 
Accounting  Standard  (CAS)  402. 
Noncompliance  with  CAS  402  is  a 
potential  issue  only  for  a  participant 
that  has  CAS-covered  Federal 
procurement  contracts  (note  that  CAS 
requirements  do  not  apply  to  a  for-profit 
participant's  TIAs). 

(c)  For  for-profit  participants  with 
CAS-covered  procurement  contracts,  the 
cognizant  AGO  in  most  cases  will  be  an 
individual  within  the  Defense  Contract 
Management  Agency  (DCMA).  You  can 
identify  a  cognizant  AGO  at  the  OCMA 
by  querying  the  contract  administration 
team  locator  that  matches  contractors 
with  their  AGOs  (currendy  on  the  World 
Wide  Web  at  http:// 
alerts.dcmdw.dcma.mil/suppoTt,  a  site 
that  also  can  be  accessed  through  the 
DCMA  home  page  at  http:// 
www.dcma.mil). 
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§37.575    WiMt  «•  my  FMponsibHHiM  for 
<tatannining  mitaston*  payment  amounts? 

(a)  If  you  sel€»ct  the  milestone 
payment  methdd  (see  §  37.805),  you 
must  assess  thei  reasonableness  of  the 
estimated  amount  for  reaching  each 
milestone.  This)  assessment  enables  you 
to  set  the  amount  of  each  milestone 
payment  to  approximate  the  Federal 
share  of  the  anticipated  resource  needs 
for  carrying  out  that  phase  of  the 
research  effort. 

(b)  The  Fedei^  share  at  each 
milestone  need  inot  be  the  same  as  the 
Federal  share  of  the  total  project.  For 
example,  you  niight  deliberately  set 
payment  amounts  with  a  larger  Federal 
share  for  early  milestones  if  a  project 
involves  a  start-jup  company  with 
limited  resources. 

(c)  For  an  exp  enditxu^-based  TIA,  if 
you  have  minis  lum  percentages  that 
you  want  the  recipient's  cost  sharing  to 
be  at  the  milestones,  you  should 
indicate  those  Percentages  in  the 
agreement  or  in  separate  instructions  to 
the  post-award  administrative 
agreements  officer.  That  will  help  the 
administrative  agreements  officer  decide 
when  a  project's  expendittu^s  have 
fallen  too  far  be|ow  the  original 
projections,  reqjiiring  adjustments  of 
future  milestona  payment  amounts  (see 
§  37.1105(c)). 

(d)  For  fixed-iupport  TIAs,  the 
milestone  payments  should  be 
associated  with  the  well-defined, 
observable  and  verifiable  technical 
outcomes  (e.g.,  demonstrations,  tests,  or 
data  analysis]  that  you  establish  for  the 
project  in  accordance  with  §§  37.305(a) 
and  37.560(a).    | 

§  37.580    What  ia  recovery  of  funds  and 
when  should  I  consider  including  it  in  my 
TIA? 


(a)  Recovery 
of  the  authority 
include  a 
agreements,  inc 
a  recipient  to 
Department  of 
Federal  agency 
agreement, 
tool  in  the  right 
discretion  of  the 
the  awarding 
purpose  is  not 
budgets.  It  may 
provided  to  a 
another  Federal 
assistance 
shoidd  not 
provided 
from  program 
§37.835. 

(b)In 
as  implemented 
&T>m  the  Office 


cfi 


m  ike 


t> 


funds  refers  to  the  use 
in  10  U.S.C.  2371  to 
provii  ion  in  certain  types  of 
uding  TIAs,  that  require 
payments  to  the 
t  efense  or  another 
{ IS  a  condition  of  the 
Recc  very  of  funds  is  a  good 
circumstances,  at  the 
agreements  officer  and 
organization,  but  its 
augment  program 
3e  used  to  recover  funds 
re  :ipient  through  a  TIA  or 
procurement  or 
instniment,  and  the  recovery 

the  amounts 
Reco\|ery  of  funds  is  distinct 
ir  come,  as  described  in 


accordance  with  10  U.S.C.  2371, 
by  policy  guidance 
I  )f  the  Under  Secretary 


of  Defense  (Comptroller),  the  payment 
amounts  may  be  credited  to  an  existing 
account  of  the  Department  of  Defense 
and  used  for  the  same  program  purposes 
as  other  funds  in  that  account. 

(c)  Before  you  use  the  authority  to 
include  a  provision  for  recovery  of 
funds,  note  that  10  U.S.C.  2371  requires 
you  to  judge  that  it  woiUd  not  be 
feasible  or  appropriate  to  use  for  the 
research  project  a  standard  grant  or 
cooperative  agreement  (in  this  instance, 
a  "standard  cooperative  agreement" 
means  a  cooperative  agreement  without 
a  provision  for  recovery  of  funds).  You 
satisfy  that  10  U.S.C.  2371  requirement 
when  you  judge  that  execution  of  the 
research  pioject  warrants  inclusion  of  a 
provision  for  recovery  of  funds. 

Subpart  F — Award  Tenns  Affecting 
Participants'  Financial,  Property,  and 
Purchasing  Systems 

§  37.600    Which  administrative  matters  are 
covered  in  this  subpart? 

This  subpart  addresses  "systemic" 
administrative  matters  that  place 
requirements  on  the  operation  of  a 
participant's  financial  management, 
property  management,  or  purchasing 
system.  Each  participant's  systems  are 
organization-wide  and  do  not  vary  with 
each  agreement.  Therefore,  all  TIAs 
should  address  systemic  requirements 
in  a  imiform  way  for  each  type  of 
participant  organization. 

§  37.605    What  is  the  general  policy  on 
participants'  financial,  property,  and 
purchasing  systems? 

The  general  policy  for  expenditvu«- 
based  TTAs  is  to  avoid  requirements  that 
would  force  participants  to  use  different 
financial  management,  property 
management,  and  purchasing  systems 
than  they  currently  use  for: 

(a)  Expenditure-based  Federal 
prociirement  contracts  and  assistance 
awards  in  general,  if  they  receive  them; 
or 

(b)  Commercial  business,  if  they  have 
no  expenditure-based  Federal 
procurement  contracts  and  assistance 
awards. 

§  37.61 0    Must  I  tell  participants  what 
requirements  they  are  to  flow  down  for 
subrecipients'  systems? 

If  it  is  an  expenditure-based  award, 
your  TIA  must  require  participants  to 
flow  down  the  same  financial 
management,  property  management, 
and  piut:hasing  systems  requirements  to 
a  subrecipient  that  would  apply  if  the 
subrecipient  were  a  participant.  For 
example,  a  for-profit  participant  would 
flow  down  to  a  university  subrecipient 
the  requirements  that  apply  to  a 
university  participant.  Note  that  this 


policy  applies  to  subawards  for 
substantive  performance  of  portions  of 
the  research  project  supported  by  the 
TIA,  and  not  to  participants'  purchases 
of  goods  or  services  needed  to  carry  out 
the  research. 

Financial  Matters 

J  37.61 5    What  standards  do  I  induda  for 
finar>clal  systems  of  for-profit  flrms? 

(a)  To  avoid  causing  needless  changes 
in  participants'  financial  management 
systems,  your  expenditure-based  TIAs 
will  make  for-profit  participants  that 
currently  perform  under  other 
expenditure-based  Federal  procurement 
contracts  or  assistance  awaids  subject  to 
the  same  standards  for  financial 
management  systems  that  apply  to  those 
other  awards.  Therefore,  if  a  for-profit 
participant  has  expenditxire-based  DoD 
assistance  awards  other  than  TIAs,  your 
TIAs  are  to  apply  the  standards  in  32 
CFR  34.11.  You  may  grant  an  exception 
and  allow  a  for-profit  participant  that 
has  other  expenditure-based  Federal 
Government  awards  to  use  an 
alternative  set  of  standards  that  meets 
the  minimum  criteria  in  paragraph  (b)  of 
this  section,  if  there  is  a  compelling 
programmatic  or  business  reason  to  do 
so.  For  each  case  in  which  you  grant  an 
exception,  you  must  document  the 
reason  in  the  award  file. 

(b)  For  an  expenditure-based  TIA,  you 
are  to  allow  and  encoiu-age  each  for- 
profit  participant  that  does  not  ciurently 
perform  under  expenditure-based 
Federal  procurement  contracts  or 
assistance  awards  (other  than  TIAs)  to 
use  its  existing  financial  management 
system  as  long  as  the  system,  as  a 
minimum: 

(1)  Complies  with  Generally  Accepted 
Accoimting  Principles. 

(2)  Effectively  controls  all  project 
funds,  including  Federal  funds  and  any 
required  cost  share.  The  system  must 
have  complete,  accurate,  and  current 
records  that  document  the  sources  of 
funds  and  the  purposes  for  which  they 
are  disbursed.  It  also  must  have 
procedures  for  ensuring  that  project 
funds  are  used  only  for  purposes 
permitted  by  the  agreement  (see 
§37.625). 

(3)  Includes,  if  advance  payments  are 
authorized  under  §  37.805,  procedures 
to  minimize  the  time  elapsing  between 
the  payment  of  funds  by  the 
Government  and  the  firm's 
disbursement  of  the  funds  for  program 
purposes. 

§  37.620    What  financial  management 
standards  do  I  include  for  nonprofit 
participants? 

So  as  not  to  force  system  changes  for 
any  State,  local  government,  institutipn 
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of  higher  education,  ot  other  nonprofit 
organization,  your  expenditure-based 
TIA's  requirements  for  the  financial 
management  system  of  any  nonprofit 
participant  are  the  same  as  those  that 
apply  to  the  participant's  other  Federal 
assistance  awards.  Specifically,  the 
requirements  are  those  in: 

(a)  32  CFR  33.20  for  State  and  local 
governments;  and 

(b)  32  CFR  32.21(b)  for  other  nonprofit 
•organizations,  with  the  exception  of 
Government-owmed,  contractor-operated 
(COCO)  facilities  and  Federally  Funded 
Research  and  Development  Centers 
(FFRDCs)  that  are  excepted  from  the 
definition  of  "recipient"  in  32  CFR  part 
32.  Although  it  should  occur 
infrequently,  if  a  nonprofit  GOCO  or 
FFRDC  is  a  participant,  you  must 
specify  appropriate  standards  that 
conform  as  much  as  practicable  with 
requirements  in  that  participant's  other 
Federal  awards. 

§  37.625    What  cost  principles  or  standards 
do  I  require  for  for-profit  participants? 

(a)  So  as  not  to  require  any  firm  to 
needlessly  change  its  cost-accounting 
system,  yoiu-  expenditure-based  TIAs 
are  to  apply  the  Government  cost 
principles  in  48  CFR  parts  31  and  231 
to  for-profit  participants  that  currently 
perform  under  expenditure-based 
Federal  procurement  contracts  or 
assistance  awards  (other  than  TIAs)  and 
therefore  have  existing  systems  for 
identifying  allowable  costs  under  those 
principles.  If  there  are  programmatic  or 
business  reasons  to  do  otherwise,  you 
may  grant  an  exception  from  this 
requirement  and  use  alternative 
standards  as  long  as  the  alternative 
satisfies  the  conditions  described  in 
paragraph  (b)  of  this  section;  if  you  do 
so,  you  must  docimient  the  reasons  in 
your  award  file. 

(b)  For  other  for-profit  participants, 
you  may*  establish  alternative  standards 
in  the  agreement  as  long  as  that 
alternative  provides,  as  a  minimum,  that 
Federal  funds  and  funds  counted  as 
recipients'  cost  sharing  will  be  used 
only  for  costs  that: 

(1)  A  reasonable  and  prudent  person 
would  incur  in  carrying  out  the  research 
project  contemplated  by  the  agreement. 
Generally,  elements  of  cost  that 
appropriately  are  charged  are  those 
identified  with  research  and 
development  activities  under  the 
Generally  Accepted  Accounting 
Principles  (see  Statement  of  Financial 
Accounting  Standards  Number  2, 
"Accounting  for  Research  and 
Development  Costs,"  October  1974 '). 


Moreover,  costs  must  be  allocated  to 
DoD  and  other  projects  in  accordance 
with  the  relative  benefits  the  projects 
receive.  Costs  charged  to  DoD  projects 
must  be  given  consistent  treatment  with 
costs  allocated  to  the  participants'  other 
research  and  development  activities 
(e.g.,  activities  supported  by  the 
participants  themselves  or  by  non- 
FederaJ  sponsors). 

(2)  Are  consistent  with  the  piuposes 
stated  in  the  governing  Congressional 
authorizations  and  appropriations.  You 
are  responsible  for  ensuring  that 
provisions  in  the  award  document 
address  any  requirements  that  lesult 
from  authorizations  and  appropriations. 

§  37.630    Must  I  require  a  for-profit  firm  to 
use  Federally  approved  indirect  cost  rates? 

In  accordance  with  the  general  policy 
in  §  37.605,  you  must  require  a  for-profit 
participant  that  heis  Federally  approved 
indirect  cost  rates  for  its  Federal 
procurement  contracts  to  yse  those  rates 
to  accumulate  and  report  costs  under  an 
expenditure-based  TLA.  This  includes 
both  provisional  and  final  rates  that  are 
approved  up  until  the  time  that  the  TIA 
is  closed  out.  You  may  grant  an 
exception  from  this  requirement  if  there 
are  programmatic  or  business  reasons  to 
do  otherwise  (e.g.,  the  participant  offers 
you  a  lower  rate).  If  you  grant  an 
exception,  the  participant  must 
accumulate  and  report  the  costs  using 
an  accounting  system  and  practices  that 
it  uses  for  other  customers  (e.g.,  its 
commercial  customers).  Also,  you  must 
document  the  reason  for  the  exception 
in  your  award  file. 

§  37.635    What  cost  principles  do  I  require 
a  nonprofit  participant  to  use? 

So  as  not  to  force  financial  system 
changes  for  any  nonprofit  participant, 
your  expenditiu^-based  TIA  will 
provide  that  costs  to  be  charged  to  the 
research  project  by  any  nonprofit 
participant  must  be  determined  to  be 
allowable  in  accordance  with: 

(a)  0MB  Circular  A-87/  if  the 
participant  is  a  State  or  local 
governmental  organization. 

(b)  0MB  Circular  A-21,3  if  the 
participant  is  an  institution  of  higher 
education. 

(c)  45  CFR  part  74,  appendix  E,  if  the 
participant  is  a  hospital. 


'  Copies  may  be  obtained  from  the  Financial 
Accounting  Standards  Board  (FASB),  401  Menitt  7, 


P.O.  Box  5116.  Norwallt.  CT  06856-51 16. 
Information  about  ordering  also  may  be  found  at  the 
Internet  site  http://www.fasb.org  or  by  telephoning 
the  FASB  at  (800)  748-0659. 

^  Electronic  copies  may  be  obtained  at  Internet 
site  http://www.whitehouse.gov/OMB.  For  paper 
copies,  contact  the  Office  of  Management  and 
Budget,  EOP  Publications.  725  17th  St.  NW.,  New 
Executive  Office  Building,  Washington,  DC  20503. 

3  See  footnote  2  to  §  37.635(a). 


(d)  OMB  Circular  A-122,  if  the 
participant  is  any  other  tj^je  of 
nonprofit  organization  (the  cost 
principles  in  48  CFR  parts  31  and  231 
are  to  be  used  by  any  nonprofit 
organization  that  is  identified  in 
Circular  A-122  as  being  subject  to  those 
cost  principles). 

§  37.640    Must  I  include  a  provision  for 
audits  of  for-profit  participants? 

If  your  TIA  is  an  expenditure-based 
award,  you  must  include  in  it  an  audit 
provisipn  that  addresses,  for  each  for- 
profit  participant: 

(a)  Whether  the  for-profit  participant 
must  have  periodic  audits,  in  addition 
to  any  award-specific  audits,  as 
described  in  §  37.645.  Note  that  the 
DCAA  or  the  Office  of  the  Inspector 
General,  DoD  (OIG,  DoD),  can  provide 
advice  on  the  types  and  scope  of  audits 
that  may  be  needed  in  various 
circumstances. 

(b)  Whether  the  DCAA  or  an 
independent  public  accoimtant  (IPA) 
will  perform  required  audits,  as 
discussed  in  §  37.650. 

(c)  How  fi^uently  any  periodic 
audits  are  to  be  performed,  addressed  in 
§37.655. 

(d)  Other  matters  described  in 
§  37.660,  such  as  audit  coverage, 
allowability  of  audit  costs,  auditing 
standards,  and  remedies  for 
noncompliance.  ' 

§  37.645    Must  I  require  periodic  audits,  as 
well  as  award-specific  audits,  of  for-profit 
participants? 

You  need  to  consider  requirements  for 
both  periodic  audits  and  award-specific 
audits  (as  defined  in  §  37.1325  and 
§  37.1235,  respectively).  The  way  that 
your  expenditure-based  TIA  addresses 
the  two  types  of  audits  will  vary, 
depending  upon  the  type  of  for-profit 
participant. 

(a)  For  for-profit  participants  that  are 
audited  by  die  DCAA  or  othfer  Federal 
auditors,  as  described  in  §§  37.650(b) 
and  37.655,  you  need  not  add  specific 
requirements  for  periodic  audits 
because  the  Federal  audits  should  be 
sufficient  to  address  whatever  may  be 
needed.  Your  inclusion  in  the  TIA  of  the 
standard  access-to-records  provision  for 
those  for-profit  participants,  as 
discussed  in  §  37.915(a),  gives  the 
necessary  access  in  the  event  that  you 
or  administrative  agreements  officers 
later  need  to  request  audits  to  address 
award-specific  issues  that  arise. 

(b)  For  each  other  for-profit 
participant,  you: 

(1)  Should  require  that  the  participant 
have  an  independent  auditor  (/.e.,  the 
DCAA  or  an  independent  public 
accoimtant)  conduct  periodic  audits  of 
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its  systems  if  it 
more  per  year 
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§37.650    Who 
for  a  for-profit 

The  auditor 
the  expenditur4-based 
periodic  and  avf  ard 
for-profit  part 
circumstances, 

(a)  You  may 
be  the  auditor 
that  does  not  m^et 
paragraph  (b)  o 
the  participant 
DCAA  access  tc 
records  for  au 
allocable  portic  n 
IPA's  audit  ma] 
the  TIA,  as  described 
IPA  should  be 
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participant  use: 
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minimize  addei 
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DCAA  access, 
auditor  if  the 
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pant  depends  on  the 
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be  reimbursable  under 
in  §  37.660(b).  The 
one  that  the 
to  perform  other  audits 

statement),  to 
burdens  and  costs.  You 
in  the  award  file  the 
illingness  to  give  the 

DCAA  is  to  be  the 
icipant  grants  the 


f  )r 


The 


p<rt 


necessary  acces^ 

(b)  Except  as 
(c)  of  this  sectit 
DCAA  as  the  diiditor 
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criteria  in  paragraph  (b)  of  this  section, 
you  may  provide  Uiat  an  IPA  will  be  the 
auditor  for  that  participant  if  you  obtain 
prior  approval  from  the  Office  of  the 
Inspector  General,  DoD.  You  must 
submit  requests  for  prior  approval  to  the 
Assistant  Inspector  General  (Auditing), 
400  Army-Navy  Drive,  Arlington,  VA 
22202.  Your  request  must  include  the 
name  and  address  of  the  business  imit(s) 
for  which  IP  As  will  be  used.  It  also  must 
explain  why  you  judge  that  the 
participant  will  not  give  the  DCAA  the 
necessary  access  to  records  for  audit 
pmposes  (e.g.,  you  may  submit  a 
statement  to  that  effect  from  the 
participant).  The  OIG,  DoD,  will 
respond  within  five  working  days  of 
receiving  the  request  for  prior  approval, 
either  by  notifying  you  of  the  decision 
(approval  or  disapproval)  or  giving  you 
a  date  by  which  they  will  notify  you  of 
the  decision. 

§  37.655    Must  I  specify  the  frequency  of 
IPAs'  periodic  ^dits  of  for-profit 
participants? 

If  your  expenditure-based  TIA 
provides  for  periodic  audits  of  a  for- 
profit  participant  by  an  IPA,  you  must 
specify  the  frequency  for  those  audits. 
You  should  consider  having  an  audit 
performed  during  the  first  year  of  the 
award,  when  the  participant  has  its  IPA 
do  its  next  financial  statement  audit, 
unless  the  participant  already  had  a 
systems  audit  due  to  other  Federal 
awards  within  the  past  two  years".  The 
frequency  thereafter  may  vary 
depending  upon  the  dollars  the 
participant  is  expending  annually  imder 
the  award,  but  it  is  not  unreasonable  to 
require  an  updated  audit  every  two  to 
three  years  to  reverify  that  the 
participant's  systems  are  reliable  (the 
audit  then  would  cover  the  two  or  three- 
year  period  between  audits).  The  DCAA 
is  a  source  of  advice  on  audit 
frequencies  if  your  TLA  provides  for 
audits  by  IPAs. 

§37.660    What  else  must  I  specify 
concerning  audits  of  for-profit  participants 
by  IPAs? 

If  your  expenditure-based  TIA 
provides  for  audits  of  a  for-profit 
participant  by  an  IPA,  you  also  must 
specify: 

(a)  What  periodic  audits  are  to  cover. 
It  is  important  that  you  specify  audit 
coverage  that  is  only  as  broad  as  needed 
to  provide  reasonable  assurance  of  the 
participant's  compliance  with  award 
terms  that  have  a  direct  and  material 
effect  on  the  research  project.  Appendix 
C  to  this  part  provides  guidance  to  for- 
profit  participants  and  their  IPAs  that 
you  may  use  for  this  purpose.  The 
DCAA  and  the  OIG,  DoD,  also  can 


provide  advice  to  help  you  set 
appropriate  limits  on  audit  objectives 
and  scope. 

(b)  who  will  pay  for  periodic  and 
award-specific  audits.  The  allocable 
portion  of  the  costs  of  any  audits  by 
IPAs  may  be  reimbursable  imder  the 
TIA.  The  costs  may  be  direct  charges  or 
allocated  indirect  costs,  consistent  with 
the  participant's  accoimting  system  and 
practices. 

(c)  The  auditing  standards  that  the 
IPA  will  use.  Unless  you  receive  prior 
approval  from  the  OIG,  DoD,  to  do 
otherwise,  you  must  provide  that  the 
IPA  will  perform  the  audits  in 
accordance  with  the  Generally  Accepted 
Govenmient  Auditing  Standards.* 

(d)  The  available  remedies  for 
noncompliance.  The  agreement  must 
provide  that  the  participant  may  not 
charge  costs  to  the  award  for  any  audit 
that  the  agreements  officer,  with  the 
advice  of  the  OIG,  DoD,  determines  was 
not  performed  in  accordance  with  the 
Generally  Accepted  Government 
Auditing  Standards  or  other  terms  of  the 
agreement.  It  also  must  provide  that  the 
Government  has  the  right  to  require  the 
participant  to  have  the  IPA  take 
corrective  action  and,  if  corrective 
action  is  not  taken,  that  the  agreements 
officer  has  recourse  to  any  of  the 
remedies  for  noncompliance  identified 
in  32  CFR  34.52(a). 

(e)  The  remedy  if  it  later  is  found  that 
the  participant,  at  the  time  it  entered 
into  the  TIA,  was  performing  on  a 
prociu'ement  contract  or  other  Federal 
award  subject  to  the  Cost  Accoimting 
Standards  at  48  CFR  part  30  and  the  cost 
principles  at  48  CFR  part  31.  Unless  the 
OIG,  DoD,  approves  an  exception  (see 

§  37.650(c)),  the  TIA's  terms  must 
provide  that  the  DCAA  will  perform  the 
audits  for  the  agreement  if  it  later  is 
foimd  that  the  participant,  at  the  time 
the  TIA  was  awarded,  was  performing 
under  awards  described  in  §  37.650(b) 
that  gave  the  DCAA  audit  access  to  the 
participant's  books  and  records. 

(f)  Where  the  IPA  is  to  send  audit 
reports.  The  agreement  must  provide 
that  the  IPA  is  to  submit  audit  reports 
to  the  administrative  agreements  officer 
and  the  OIG,  DoD.  It  also  must  require 
that  the  IPA  report  instances  of  fraud 
directly  to  the  OIG,  DoD. 

(g)  The  retention  period  for  the  IPA's 
working  papers.  You  must  specify  that 
the  IPA  is  to  retain  working  papers  for 
a  period  of  at  least  three  years  after  the 
final  pajanent,  imless  the  working 
papers  relate  to  an  audit  whose  findings 


■•  The  electronic  document  may  be  accessed  at 
www.gao.gov.  Printed  copies  may  be  purchased 
from  the  U.S.  Government  Printing  Office;  for 
ordering  information,  call  (202)  512-1800  or  access 
the  Internet  site  at  wM-w.gpo.gov. 
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are  not  fully  resolved  within  that  period 
or  to  an  unresolved  claim  or  dispute  (in 
which  case,  the  IPA  must  keep  the 
working  papers  imtil  the  matter  is 
resolved  and  final  action  taken). 

(h)  Who  will  have  access  to  the  IPA's 
working  papers.  The  agreemsnt  must 
provide  for  Government  access  to 
working  papers. 

§  37.665    Must  I  require  nonprofit 
participants  to  have  periodic  audits? 

Yes,  expenditure-based  TLAs  are 
assistance  instruments  subject  to  the 
Single  Audit  Act  (31  U.S.C.  7501-7507). 
so  nonprofit  participants  are  subject  to 
their  usual  requirements  under  that  Act 
and  OMB  Circular  A-133.5  Specifically, 
the  requirements  are  those  in: 

(a)  32  CFR  33.26  for  State  and  local 
governments;  and 

(b)  32  CFR  32.26  for  other  nonprofit 
organizations.  Note  that  those 
requirements  also  are  appropriate  for 
Government-owned,  contractor-operated 
(COCO)  facilities  and  Federally  Funded 
Research  and  Development  Centers 
(FFRDCs)  that  are  excluded  fitjm  the 
definition  of  "recipient"  in  32  CFR  part 
32,  because  nonprofit  GOCOs  and 
FFRDCs  are  subject  to  the  Single  Audit 
Act. 

§  37.670    Must  I  require  participants  to  flow 
down  audit  requirements  to  subrecipients? 

(a)  Yes,  in  accordance  with  §  37.610. 
your  expenditure-based  TIA  must 
require  participants  to  flow  down  the 
same  audit  requirements  to  a 
subrecipient  that  would  apply  if  the 
subrecipient  were  a  participant. 

(b)  For  example,  a  for-profit 
participant  that  is  audited  by  the  DCAA: 

(1)  Would  flow  down  to  a  university 
subrecipient  the  Single  Audit  Act 
requirements  that  apply  to  a  university 
participant. 

(2)  Could  enter  into  a  subaward 
allowing  a  for-profit  participant,  under 
the  circumstances  described  in 

§  37.650(a).  to  use  an  IPA  to  do  its 
audits. 

(c)  This  policy  applies  to  subawards 
for  substantive  performance  of  portions 
of  the  research  project  supported  by  the 
TLA,  and  not  to  participants'  purchases 
of  goods  or  services  needed  to  carry  out 
the  research. 

§  37.675    Must  I  report  when  I  enter  into  a 
TIA  allowing  a  for-profit  firm  to  use  an  IPA? 

Yes,  you  must  include  that 
information  with  the  data  you  provide 
for  yoiu  DoD  Component's  annual 
submission  to  the  Defense  Technical 
Information  Center  (DTIC),  as  provided 
in  §  37.1030(c). 


5  See  footnote  2  to  §  37.635(a). 


§  37.680    Must  I  require  a  participant  to 
report  wtien  it  enters  into  a  subaward 
allowing  a  for-profit  firm  to  use  an  IPA? 
Yes,  your  expenditure-based  TIA 
must  require  participants  to  report  to 
you  when  they  enter  into  any  subaward 
allowing  a  for-profit  subawardee  to  use 
an  IPA,  as  described  in  §  37.670(b)(2). 
You  must  provide  that  information 
about  the  new  subaward  under  the  TLA 
for  your  DoD  Component's  annual 
submission  to  the  DTIC,  even  though 
the  TIA  may  have  been  reported  in  a 
prior  year  and  does  not  itself  have  to  be 
reported  again. 

Property 

§  37.685    May  I  allow  for-profit  firms  to 
purchase  real  property  and  equipment  with 
project  funds? 

(a)  With  the  two  exceptions  described 
in  paragraph  (b)  of  this  section,  you 
must  require  a  for-profit  firm  to 
piu-chase  real  property  or  equipment 
with  its  own  funds  that  are  separate 
frx)m  the  research  project.  You  should 
allow  the  firm  to  charge  to  an 
expenditiire-based  TLA  only 
depreciation  or  use  charges  for  real 
property  or  equipment  (and  yoiu"  cost 
estimate  for  a  fixed-support  TLA  only 
would  include  those  costs).  Note  that 
the  firm  must  charge  depreciation 
consistently  with  its  usual  accounting 
practice.  Many  firms  treat  depreciation 
as  an  indirect  cost.  Any  firm  that 
usually  charges  depreciation  indirecUy 
for  a  particular  type  of  property  must 
not  charge  depreciation  for  that  property 
as  a  direct  cost  to  the  TLA. 

(b)  In  two  situations,  you  may  grant 
an  exception  and  allow  a  for-profit  firm 
to  use  project  funds,  which  includes 
both  the  Federal  Government  and 
recipient  shares,  to  purchase  real 
property  or  equipment  (i.e.,  to  charge  to 
the  project  the  fiill  acquisition  cost  of 
the  property).  The  two  circiunstances, 
which  should  be  infrequent  for 
equipment  and  extremely  rare  for  real 
property,  are  those  in  which  you  either: 

(1)  Judge  that  the  real  property  or 
equipment  will  be  dedicated  to  the 
project  and  have  a  current  fair  market 
value  that  is  less  than  $5,000  by  the 
time  the  project  ends;  or 

(2)  Give  prior  approval  for  the  firm  to 
include  the  full  acquisition  cost  of  the 
real  property  or  equipment  as  part  of  the 
cost  of  the  project  (see  §«7.535). 

(c)  If  you  grant  an  exception  in  either 
of  the  circumstances  described  in 
paragraphs  (b)(1)  and  (2)  of  this  section, 
you  must  make  the  real  property  or 
equipment  subject  to  the  property 
management  standards  in  32  CFR 
34.21(b)  through  (d).  As  provided  in 
those  standards,  the  title  to  the  real 
property  or  equipment  will  vest 


conditionally  in  the  for-profit  firm  upon 
acquisition.  Your  TLA,  whether  it  is  a 
fixed-support  or  expenditure-based 
award,  must  specify  that  any  item  of 
equipment  that  has  a  fair  market  value 
of  $5,000  or  more  at  the  conclusion  of 
the  project  also  will  be  subject  to  the 
disposition  process  in  32  CFR  34.21(e), 
whereby  the  Federal  Government  will 
recover  its  interest  in  the  property  at 
that  time. 

§  37.690    How  are  nonprofit  participants  to 
manage  real  property  and  equipment? 

For  nonprofit  participants,  your  TIA's 
requirements  for  vesting  of  tide,  use, 
management,  and  disposition  of  real 
property  or  equipment  acquired  under 
the  award  are  the  same  as  those  that 
apply  to  the  participant's  other  Federal 
assistance  awards.  Specifically,  the 
requirements  are  those  in: 

(a)  32  CFR  33.31  and  33.32.  for 
participants  that  are  States  and  local 
governmental  organizations. 

(b)  32  CFR  32.32  and  32.33.  for  other 
nonprofit  participants,  with  the 
exception  of  nonprofit  GOCOs  and 
FFRDCs  that  are  exempted  from  the 
definition  of  "recipient"  in  32  CFR  part 
32.  Although  it  should  occiu 
infrequenUy,  if  a  nonprofit  GOCO  or 
FFRDC  is  a  participant,  you  must 
specify  appropriate  standards  that 
conform  as  much  as  practicable  with 
requirements  in  that  participant's  other 
Federal  awards.  Note  also  that: 

(1)  If  the  TLA  is  a  cooperative 
agreement  (see  appendix  B  to  this  part), 
31  U.S.C.  6306  provides  authority  to 
vest  tide  to  tangible  personal  property 
in  a  nonprofit  institution  of  higher 
education  or  in  a  nonprofit  organization 
whose  primary  purpose  is  conducting 
scientffic  research,  without  further 
obligation  to  the  Federal  Government; 
and 

(2)  Your  TLA  therefore  must  specify 
any  conditions  on  the  vesting  of  tide  to 
real  property  or  equipment  acquired  by 
any  such  nonprofit  participant,  or  the 
tide  will  vest  in  the  participant  without 
further  obligation  to  the  Federal 
Government,  as  specified  in  32  CFR 
32.33(b)(3). 

§  37.695    What  are  the  requirements  for 
Federally  owned  property? 

If  you  provide  Federally  owned 
property  to  any  participant  for  the 
performance  of  research  under  a  TLA, 
you  must  require  that  participant  to 
account  for,  use,  and  dispose  of  the 
property  in  accordance  with: 

(a)  32  CFR  34.22,  if  the  participant  is 
a  for-profit  firm. 

(b)  32  CFR  33.32(f),  if  the  participant 
is  a  State  or  local  governmental 
organization.  Note  that  32  CFR  33.32(f) 
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requires  you  toj  provide  additional 
information  to  the  participant  on  the 
procedures  for  managing  the  property. 

(c)  32  CFR  3^.33{a)  and  32.34(0,  if  the 
participant  is  alnonprofit  organization 
other  than  a  GOCO  or  FFRDC 
(requirements  fcr  nonprofit  GOCOs  and 
FFRDCs  should  conform  with  the 
property  standards  that  apply  to  their 
Federal  procurement  contracts). 

§  37.700    What  $n  ttie  requiremants  for 
supplies? 

Your  expenditure-based  TIA's 
provisions  shoiild  permit  participants  to 
use  their  existii  ig  procedures  to  accoiuit 
for  and  manage!  suppUes.  A  ^ed- 
support  TIA  shbuld  not  include 
requirements  tc  accoiuit  for  or  manage 
supplies. 

Purchasing 

§  37.705    What  qtandards  do  I  include  for 
purchasing  systems  of  for-profit  firms? 

(a)  If  yoiu  TL  Hs  an  expenditure- 
based  award,  it  should  require  for-profit 
participants  tha  t  currently  perform 
under  DoD  assi  ;tance  instruments 
subject  to  the  p  irchasing  standards  in 
32  CFR  34.31  tc  use  the  same 
requirements  fc  r  TLAs,  unless  there  are 
progranunatic  c  r  business  reasons  to  do 

^otherwise  (in  w  [lich  case  you  must 
dociunent  the  r  iasons  in  the  award  file). 

(b)  You  shoul  d  allow  other  for-profit 
participants  un  ier  expenditure-based 
TlAs  to  use  the:  r  existing  purchasing 
systems,  as  Ion;  as  they  flow  down  the 
applicable  requ  rements  in  Federal 
statutes,  Execut  ve  orders  or 
Govemmentwi<  e  regulations  (see 
appendix  E  to  t  lis  part  for  a  list  .of  those 
requirements). 

(c)  If  your  TL/  L  is  a  fixed-support 
award,  you  nee^  I  only  require  for-profit 
participants  to  I  low  down  the 
requirements  lii  ted  in  appendix  F  to 
this  part. 

§  37.710    What  standards  do  I  include  for 
purchasing  systems  of  nonprofit 
organizations? 

(a)  So  as  not  1 3  force  system  changes 
for  any  nonprof  t  participant,  your 
expenditure-has  ed  TIA  will  provide  that 
each  nonprofit  |  larticipant's  purchasing 
system  comply  mXh: 

(1)  32  CFR  33  36,  if  the  participant  is 
a  State  or  local  |  ;ovemmental 
organization. 

(2)  32  CFR  32  40  through  32.49  if  the 
participant  is  a  nonprofit  organization 
other  than  a  GG  CO  or  FFRDC  that  is 
excepted  from  t  le  definition  of 
"recipient"  in  32  CFR  part  32.  Although 
it  should  occur  infrequently,  if  a 
nonprofit  GOCp  or  FFRDC  is  a 
participant,  yoU  must  specify 
appropriate  standards  that  conform  as 


much  as  practicable  with  requirements 
in  that  participant's  other  Federal 
awards. 

(b)  If  your  TIA  is  a  fixed-support 
award,  you  need  only  require  nonprofit 
participants  to  flow  down  the 
requirements  listed  in  appendix  E  to 
this  part. 

Subpart  G — Award  Terms  Related  to 
Other  Administrative  Matters 

§  37.800    Which  administrative  matters  are 
covered  in  this  subpart? 

This  subpart  addresses  "non- 
systemic"  administrative  matters  that  do 
not  impose  organization-wide 
requirements  on  a  participant's  financial 
management,  property  management,  or 
piuchasing  system.  Because  an 
organization  does  not  have  to  redesign 
its  systems  to  accommodate  award-to- 
award  variations  in  these  requirements, 
a  TIA  that  you  award  may  differ  fi-om 
other  TIAs  in  the  non-systemic 
requirements  that  it  specifies  for  a  given 
participant,  based  on  the  circiunstances 
of  the  particular  research  project.  To 
eliminate  needless  administrative 
complexity,  you  should  handle  some 
non-systemic  requirements,  such  as  the 
payment  method,  in  a  uniform  way  for 
the  agreement  as  a  whole. 

Payments 

§  37.805    If  I  am  awarding  a  TIA,  what 
payment  methods  may  I  specify? 

Your  TLA  may  provide  for: 

(a)  Reimbursement,  as  described  in  32 
CFR  34.12(a)(1),  if  it  is  an  expenditure- 
based  award. 

(b)  Advance  payments,  as  described 
in  32  CFR  34.12(a)(2),  subject  to  the 
conditions  in  32  CFR  34.12(b)(2)(i) 
through  (iii). 

(c)  Payments  based  on  payable 
milestones.  These  are  payments  made 
according  to  a  schedule  that  is  based  on 
predetermined  measures  of  technical 
progress  or  other  payable  milestones. 
This  approach  relies  upon  the  fact  that, 
as  research  progresses  throughout  the 
term  of  the  agreement,  observable 
activity  will  be  taking  place.  The 
recipient  is  paid  upon  the 
accomplishment  of  the  predetermined 
measure  of  progress.  Fixed-support  TLAs 
must  use  this  payment  method  and  each 
measure  of  progress  appropriately 
would  be  one  oi  the  well-defined 
outcomes  that  you  identify  in  the 
agreement  (this  does  not  preclude  use  of 
an  initial  advance  payment,  if  there  is 
no  alternative  to  meeting  immediate 
cash  needs).  There  are  cash  management 
considerations  when  this  payment 
method  is  used  as  a  means  of  financing 
for  an  expenditiue-based  TLA  (see 
§37.575  and  §37.1105). 


§  37.81 0    What  should  my  TIA's  provisions 
specify  for  ttw  method  and  frequency  of 
recipients'  payment  requests? 

The  procedure  and  frequency  for 
pajrment  requests  depend  upon  the 
payment  method,  as  follows: 

(a)  For  either  reimbursements  or 
advance  payments,  your  TLA  must  allow 
recipients  to  submit  requests  for 
payment  at  least  monthly.  You  may 
authorize  the  recipients  to  use  the  forms 
or  formats  described  in  32  CFR  34.12(d). 

(b)  If  the  payments  are  based  on 
payable  milestones,  the  recipient  will 
submit  a  report  or  other  evidence  of 
accomplisfajnent  to  the  program  official 
at  the  completion  of  each  predetermined 
activity.  The  agreement  administrator 
may  approve  payment  to  the  recipient 
after  receiving  validation  from  the 
program  manager  that  the  milestone  was 
successfully  reached. 

§  37.81 5    May  the  Qovernment  wtthhold 
payments? 

Your  TLA  must  provide  that  the 
administrative  agreements  officer  may 
withhold  payments  in  the 
circumstances  described  in  32  CFR 
34.12(g),  but  not  otherwise. 

§37.820    Must  I  require  a  recipient  to  return 
interest  on  advance  payments? 

If  your  expenditure-based  TLA 
provides  for  either  advance  payments  or 
payable  milestones,  the  agreement  must 
require  the  recipient  to: 

(a)  Maintain  in  an  interest-bearing 
accoimt  any  advance  payments  or 
milestone  payment  amounts  received  in 
advance  of  needs  to  disbvuse  the  funds 
for  program  piuposes  unless: 

(1)  The  recipient  receives  less  than 
$120,000  in  Federal  grants,  cooperative 
agreements,  and  TLAs  per  year; 

(2)  The  best  reasonably  available 
interest-bearing  account  would  not  be 
expected  to  earn  interest  in  excess  of 
$1,000  per  year  on  the  advance  or 
milestone  payments;  or 

(3)  The  depository  would  require  an 
average  or  minimum  balance  so  high 
that  it  would  not  be  feasible  within  the 
expected  Federal  and  non-Federal  cash 
resources  for  the  project. 

(b)  Remit  annually  the  interest  earned 
to  the  administrative  agreements  officer. 

Revision  of  Budget  and  Program  Plans 

§  37.825    Must  I  require  the  recipient  to 
obtain  prior  approval  from  the  Government 
for  changes  in  plans? 

If  it  is  an  expenditure-based  award, 
your  agreement  must  require  the 
recipient  to  obtain  the  agreement 
administrator's  prior  approval  if  there  is 
to  be  a  change  in  plans  Uiat  results  in 
a  need  for  additional  Federal  funding 
(this  is  imnecessary  for  a  fixed-support 
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TLA  because  the  recipient  is  responsible 
for  additional  costs  of  achieving  the 
outcomes).  Other  than  that,  the  program 
official's  substantial  involvement  in  the 
project  should  ensiu%  that  the 
Government  has  advance  notice  of 
changes  in  plans. 

§  37.830    May  I  let  a  recipient  charge  pre- 
award  costs  to  the  agreement? 

Pre-award  costs,  as  long  as  they  are 
otherwise  allowable  costs  of  the  project, 
may  be  charged  to  an  expenditme-based 
TLA  only  with  the  specific  approval  of 
the  agreements  officer.  All  pre-award 
costs  are  inciured  at  the  recipient's  risk 
(i.e.,  no  DoD  Component  is  obligated  to 
reimbinse  the  costs  if  for  any  reason  the 
recipient  does  not  receive  an  award  or 
if  the  award  is  less  than  anticipated  and 
inadequate  to  cover  the  costs). 

Program  Income 

§  37.835    What  requirements  do  I  include 
for  program  income? 

•  Your  TLA  should  apply  the  standards 
of  32  CFR  34.14  for  program  income  that 
may  be  generated.  Note  the  need  to 
specify  whether  the  recipient  is  to  have 
any  obligation  to  the  Federal 
Government  with  respect  to  program 
income  generated  after  the  end  of  the 
project  period  (the  period,  as 
established  in  the  award  document, 
during  which  Federal  support  is 
provided).  Doing  so  is  especially 
important  if  the  TLA  includes  a 
provision  for  the  recipient  to  return  any 
amounts  to  the  Federal  Government  (see 
§37.580). 

Intellectual  Property 

§  37.840    What  general  approach  should  I 
take  in  negotiating  data  and  patent  rights? 

(a)  You  should  confer  with  program 
officials  and  legal  coimsel  to  develop  an 
overall  strategy  for  intellectual  jiroperty 
that  takes  into  account  inventions  and 
data  that  may  result  from  the  project 
and  futiue  needs  the  Government  may 
have  for  rights  in  them.  The  strategy 
should  take  into  account  any 
intellectual  property  the  Government  is 
furnishing  and  any  pre-existing 
proprietary  information  that  the 
recipient  is  furnishing,  as  well  as  data 
and  inventions  that  may  be  generated 
under  the  award  (recognizing  that  new 
data  and  inventions  may  be  less 
valuable  without  pre-existing 
information).  All  pre-existing 
intellectual  property,  both  the 
Government's  and  the  recipient's, 
should  be  marked  to  give  notice  of  its 
status. 

(b)  Because  TIAs  entail  substantial 
cost  sharing  by  recipients,  you  must  use 
discretion  in  negotiating  Government 
rights  to  data  and  patentable  inventions 


resulting  from  research  imder  the 
agreements.  The  considerations  in 
§§  37.845  through  37.875  are  intended 
to  serve  as  guidelines,  within  which  you 
necessarily  have  considerable  latitude  to 
negotiate  provisions  appropriate  to  a 
wide  variety  of  circumstances  that  may 
arise.  Your  goal  should  be  a  good 
balance  between  DoD  interests  in: 

(1)  Gaining  access  to  the  best 
technologies  for  defense  needs, 
including  technologies  available  in  the 
commercial  marketplace,  and  promoting 
commercialization  of  technologies 
resulting  from  the  research.  Either  of 
these  interests  may  be  impeded  if  you 
negotiate  excessive  rights  for  the 
Government.  One  objective  of  TLAs  is  to 
help  incorporate  defense  requirements 
into  the  development  of  what  ultimately 
will  be  commercially  available 
technologies,  an  objective  that  is  best 
served  by  reducing  barriers  to 
commercial  firms'  participation  in  the 
research.  In  that  way,  the  commercial 
technology  and  industrial  base  can  be  a 
soiux:e  of  readily  available,  reliable,  and 
affordable  components,  subsystems, 
computer  software,  and  other 
technological  products  and 
manufacturing  processes  for  military 
systems. 

(2)  Providing  adequate  protection  of 
the  Government's  investment,  which 
may  be  weakened  if  the  Government's 
rights  are  inadequate.  You  should 
consider  whether  the  Government  may 
require  access  to  data  or  inventions  for 
Governmental  piuposes,  such  as  a  need 
to  develop  defense-unique  products  or 
processes  that  the  commercial 
marketplace  likely  will  not  address. 

§  37.845    What  data  rights  should  i  obtain? 

(a)  You  should  seek  to  obtain  what 
you,  with  the  advice  of  legal  counsel, 
judge  is  needed  to  ensure  future 
Government  use  of  technology  that 
emerges  from  the  research,  as  long  as 
doing  so  is  consistent  with  the  balance 
between  DoD  interests  described  in 
§  37.840(b).  You  should  consider  data  in 
which  you  wish  to  obtain  license  rights 
and  data  that  you  may  wish  to  be 
delivered;  since  TIAs  are  assistance 
instnunents  rather  than  acquisition 
instnunents,  however,  it  is  not  expected 
that  data  would  be  delivered  in  most 
cases.  What  generally  is  needed  is  an 
irrevocable,  world-wide  license  for  the 
Government  to  use,  modify,  reproduce, 
release,  or  disclose  for  Governmental 
purposes  the  data  that  are  generated 
under  TLAs  (including  any  data,  such  as 
computer  software,  in  which  a  recipient 
may  obtain  a  copyright).  A 
Govenunental  purpose  is  any  activity  in 
which  the  United  States  Government 
participates,  but  a  license  for 


Governmental  piuposes  does  not 
include  the  right  to  use,  or  have  or 
permit  others  to  use,  modify,  reproduce, 
release,  or  disclose  data  for  commercial 
purposes. 

(b)  You  may  negotiate  licenses  of 
different  scope  than  described  in 
paragraph  (a)  of  this  section  when 
necessary  to  accomplish  program 
objectives  or  to  protect  the 
Government's  interests.  Consult  with 
legal  coimsel  before  negotiating  a 
license  of  different  scope. 

(c)  In  negotiating  data  rights,  you 
should  consider  the  rights  in 
background  data  that  are  necessary  to 
fully  utilize  technology  that  is  expected 
to  result  from  the  TLA,  in  the  event  the 
recipient  does  not  commercialize  the 
technology  or  chooses  to  protect  any 
invention  as  a  trade  secret  rather  than 
by  a  patent.  If  a  recipient  intends  to 
protect  any  invention  as  a  trade  secret, 
you  should  consult  with  your 
intellectual  property  counsel  before 
deciding  what  information  related  to  the 
invention  the  award  should  require  the 
recipient  to  report. 

§  37.850    Should  I  require  recipients  to 
marii  data? 

To  protect  the  recipient's  interests  in 
data,  your  TLA  should  require  the 
recipient  to  mark  any  particular  data 
that  it  wishes  to  protect  from  disclosure 
with  a  legend  identifying  the  data  as 
licensed  data  subject  to  use,  release,  or 
disclosure  restrictions. 


§37.855 
data? 


How  should  I  handle  protected 


Prior  to  releasing  or  disclosing  data 
marked  with  a  restrictive  legend  (as 
described  in  §  37.850)  to  third  parties, 
you  should  require  those  parties  to  agree 
in  writing  that  they  will: 

(a)  Use  the  data  only  for  governmental 
purposes;  and 

(b)  Not  release  or  disclose  the  data 
without  the  permission  of  the  licensor 
(i.e.,  the  recipient). 

§  37.860    What  rights  should  I  obtain  for 
inventions? 

(a)  You  should  negotiate  rights  in 
inventions  that  represent  a  good  balance 
between  the  Government's  interests  [see 
§  37.840(b))  and  the  recipient's  interests. 
As  explained  in  appendix  B  to  this  part: 

(1)  You  have  the  flexibility  to 
negotiate  patent  rights  provisions  that 
vary  frtim  what  the  Bayh-Dole  statute 
(Chapter  18  of  Title  35,  U.S,C.)  requires 
in  many  situations.  You  have  that 
flexibility  because  TLAs  include  not 
only  cooperative  agreements,  but  also 
assistance  transactions  other  than  grants 
or  coM)erative  agreements. 

(2)  Your  TLA  becomes  an  assistance 
instrument  other  than  a  grant  or 
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cooperative  agi  eement  if  its  patent 
rights  provisio:  i  varies  from  what  Bayh- 
Dole  requires  i.  i  your  situation. 
However,  you  i  leed  not  consider  that 
difference  in  tl  e  type  of  transaction 
until  the  agreei  aent  is  finalized,  and  it 
should  not  affe  ct  the  provision  you 
negotiate. 

(d)  As  long  a  >  it  is  consistent  with  the 
balance  betwe«  n  DoD  interests 
described  in  §  17.840(b)  and  the 
recipient's  interests,  you  should  seek  to 
obtain  for  the  Clovemment,  when  an 
invention  is  co  [iceived  or  first  actually 
reduced  to  pra(  :tice  under  a  TIA,  a 
nonexclusive,  i  lontransferrable, 
irrevocable,  pa  d-up  license  to  practice 
the  invention,  i  )r  to  have  it  practiced,  for 
or  on  behalf  of  the  United  States 
throughout  the  world.  The  license  is  for 
Governmental  jurposes,  and  does  not 
include  the  rig  it  to  practice  the 
invention  for  c  )mmercial  purposes. 

(c)  To  provic  e  for  the  license 
described  in  p<  ragraph  (h)  of  this 
section,  your  T  A  generally  would 
include  the  palBnt-rights  clause  that  37 
CFR  401.14  sp«cifies  to  implement  the 
Bayh-Dole  stati  ite's  requirements.  Note 
that: 

(l)The clause  is  designed  specifically 
for  grants,  cont  racts,  and  cooperative 
agreements  aw  u'ded  to  small  businesses 
and  nonprofit  (  rganizations,  the  types  of 
funding  instrui  tients  and  recipients  to 
which  the  entiie  Bayh-Dole  statute 
applies.  As  exf  lained  in  appendix  B  to 
this  part,  only  wo  Bayh-Dole 
requirements  (i  n  35  U.S.C.  sections 
202(c)(4)  and  2  )3)  apply  to  cooperative 
agreements  wit  ri  other  performers,  by 
virtue  of  an  am  Bndment  to  Bayh-Dole  at 
35  U.S.C.  210(c). 

(2)  You  may  ase  the  same  clause, 
suitably  modifi  ed,  in  cooperative 
agreements  wit  i  performers  other  than 
small  business!  >s  and  nonprofit 
organizations.  !  )oing  so  is  consistent 
with  a  1983  Presidential  memorandum 
that  calls  for  ^  /ing  other  performers 
rights  in  inveni  ions  fi-om  Federally 
supported  rese;  urh  that  are  at  least  as  • 
great  as  the  rigfcts  that  Bayh-Dole  gives 
to  small  businesses  and  nonprofit 
organizations  ( ;ee  appendix  B  to  this 
part  for  details^ .  That  Presidential 
memorandum  :  s  incorporated  by 
reference  in  Executive  Order  12591  (52 
FR  13414,  3  CFR.  1987  Comp.,  p.  220), 
as  amended  by  Executive  Order  12618 
(52  FR  48661.  :  CFR.  1987  Comp.,  p. 
262). 

(3)  The  clause  provides  for  flow-down 
of  Bayh-Dole  p  itent-rights  provisions  to 
subawards  wit]  t  small  businesses  and 
nonprofit  organizations. 

(4j  There  are  provisions  in  37  CFR 
part  401  stating  when  you  must  include 
the  clause  (37  QiFR  401.3)  and,  in  cases 


when  it  is  required,  how  you  may 
modify  and  tailor  it  (37  CFR  401.5). 

(d)  You  may  negotiate  Government 
rights  of  a  different  scope  than  the 
standard  patent-rights  provision 
described  in  paragraph  (c)  of  this 
section  when  necessary  to  accomplish 
program  objectives  and  foster  the 
Government's  interests.  If  you  do  so: 

(1)  With  the  help  of  the  program 
manager  and  legal  counsel,  you  must 
decide  what  best  represents  a  reasonable 
arrangement  considering  the 
circumstances,  including  past 
investments,  contributions  imder  the 
current  TIA,  and  potential  commercial 
markets.  Taking  past  investments  as  an 
example,  you  should  consider  whether 
the  Government  or  the  recipient  has 
contributed  more  substantially  to  the 
prior  research  and  development  that 
provides  the  foundation  for  the  planned 
effort.  If  the  predominant  past 
contributor  to  the  particular  technology 
has  been: 

(i)  The  Government,  then  the  TlA's 
patent-rights  provision  should  be  at  or 
close  to  the  standard  Bayh-Dole 
provision. 

(ii)  The  recipient,  then  a  less 
restrictive  patent  provision  may  be 
appropriate,  to  allow  the  recipient  to 
benefit  more  directly  bom  its 
investments. 

(2)  You  should  keep  in  mind  that 
obtaining  a  nonexclusive  license  at  the 
time  of  award,  as  described  in  paragraph 
(b)  of  this  section,  is  valuable  if  the 
Government  later  requires  access  to 
inventions  to  enable  development  of 
defense-unique  products  or  processes 
that  the  commercial  marketplace  is  not 
addressing.  If  you  do  not  obtain  a 
license  at  the  time  of  award,  you  should 
consider  alternative  approaches  to 
ensure  access,  such  as  negotiating  a 
priced  option  for  obtaining 
nonexclusive  licenses  in  the  future  to 
inventions  that  are  conceived  or 
reduced  to  practice  under  the  TIA. 

(3)  You  also  may  consider  whether 
you  want  to  provide  additional 
flexibility  by  giving  the  recipient  more 
time  than  the  standard  patent-rights 
provision  does  to: 

(i)  Notify  the  Government  of  an 
invention,  bom  the  time  the  inventor 
discloses  it  within  the  for-profit  firm. 

(ii)  Inform  the  Government  whether  it 
intends  to  take  title  to  the  invention. 

(iii)  Commercialize  the  invention, 
before  the  Government  license  rights  in 
the  invention  become  effective. 

§  37.865    Should  my  patent  provision 
include  march-in  rights? 

Your  TIA's  patent  rights  provision 
shoidd  include  the  Bayh-Dole  march-in 
rights  clause  at  paragraph  (j)(l)  of  37 


CFR  401.14,  or  an  equivalent  clause, 
concerning  actions  that  the  Government 
may  take  to  obtain  the  right  to  use 
subject  inventions,  if  the  recipient  fails 
to  take  effective  steps  to  achieve 
practical  application  of  the  subject 
inventions  within  a  reasonable  time. 
The  march-in  provision  may  be 
modified  to  best  meet  the  needs  of  the 
program.  However,  only  infrequently 
should  the  march-in  provision  be 
entirely  removed  (e.g.,  you  may  wish  to 
do  so  if  a  recipient  is  providing  most  of 
the  funding  for  a  research  project,  with 
the  Government  providing  a  much 
smaller  share). 

§  37.870    Should  I  require  recipients  to 
mark  documents  related  to  inventions? 

To  protect  the  recipient's  interest  in 
inventions,  your  TIA  should  require  the 
recipient  to  mark  documents  disclosing 
inventions  it  desires  to  protect  by 
obtaining  a  patent.  The  recipient  should 
mark  the  documents  with  a  legend 
identifying  them  as  intellectual  property 
subject  to  public  release  or  public 
disclosure  restrictions,  as  provided  in 
35  U.S.C.  205. 

§  37.875    Stiould  my  TIA  include  a 
provision  concerning  foreign  access  to 
technology? 

(a)  Consistent  with  the  objective  of 
enhancing  the  national  secvu-ity  by 
increasing  DoD  reliance  on  the  U.S. 
commercial  technology  and  industrial 
bases,  you  must  include  a  provision  in 
the  TiA  that  addresses  foreign  access  to 
technology  developed  under  the  TIA. 

(b)  The  provision  must  provide,  as  a 
minimxun,  that  any  transfer  of  the: 

(1)  Technology  must  be  consistent 
with  the  U.S.  export  laws,  regulations 
and  policies  (e.g.,  the  International 
Traffic  in  Arms  Regulation  at  chapter  I, 
subchapter  M,  title  22  of  the  CFR  (22 
CFR  parts  120  through  130),  the  DoD 
Industrial  Security  Regulation  in  DoD 
5220.22-R,6  and  the  Department  of 
Commerce  Export  Regulation  at  chapter 
Vn,  subchapter  C,  title  15  of  the  CFR  (15 
CFR  parts  730  through  774),  as 
applicable. 

(2)  Exclusive  right  to  use  or  sell  the 
technology  in  the  United  States  must, 
unless  the  Government  grants  a  waiver, 
require  that  products  embodying  the 
technology  or  produced  through  the  use 
of  the  technology  will  be  manufact\u«d 
substantially  in  the  United  States.  The 
provision  may  further  provide  that: 

(i)  In  individual  cases,  the 
Government  may  waive  the  requirement 


'Electronic  copies  may  be  obtained  at  the 
Washington  Headquarters  Services  Internet  site 
http://www.dtic.mil/whs/directives.  Paper  copies 
may  be  obtained,  at  cost,  from  the  National 
Technical  Information  Service,  5285  Port  Royal 
Road,  Springfield,  VA  22161. 


Federal  Register /Vol.  68,  No.  152 /Thursday,  August  7,  2003 /Rules  and  Regulations  47175 


of  substantial  manufacttu«  in  the  United 
States  upon  a  showing  by  the  recipient 
that  reasonable  but  unsuccessful  efforts 
have  been  made  to  transfer  the 
technology  under  similar  terms  to  those 
likely  to  manufecture  substantially  in 
the  United  States  or  that  under  the 
circumstances  domestic  manufacture  is 
not  commercially  feasible. 

(ii)  In  those  cases,  the  DoD 
Component  may  require  a  refimd  to  the 
Government  of  some  or  all  the  funds 
paid  under  the  TIA  for  the  development 
of  the  transferred  technology. 

(c)  You  may,  but  are  not  required  to, 
seek  to  negotiate  a  domestic 
manufacture  condition  for  transfers  of 
nonexclusive  rights  to  use  or  sell  the 
technology  in  the  United  States,  to 
parallel  the  one  described  for  exclusive 
licenses  in  paragraph  (b)(2)  of  this 
section,  if  you  judge  that  nonexclusive 
licenses  for  foreign  manufacture  could 
effectively  preclude  the  establishment  of 
domestic  sources  of  the  technology  for 
defense  purposes. 

Financial  and  Programmatic  Reporting 

§37.880    What  requirements  must  I  include 
for  periodic  reports  on  program  and 
business  status? 

Your  TIA  must  include  either: 
(a)  The  requirements  in  32  CFR  32.51 
and  32.52  for  status  reports  on 
programmatic  performance  and,  if  it  is 
an  expenditure-based  award,  on 
financial  performance;  or 

(h)  Alternative  requirements  that,  as  a 
minimum,  include  periodic  reports 
addressing  program  and,  if  it  is  an 
expendittire-based  award,  business 
status.  You  must  require  submission  of 
the  reports  at  least  annually,  and  you 
may  require  submission  as  frequently  as 
quarterly  (this  does  not  preclude  a 
recipient  fi'om  electing  to  submit  more 
frequently  than  quarterly  the  financial 
information  that  is  required  to  process 
payment  requests  if  the  award  is  an 
expenditure-based  TIA  that  uses 
reimbursement  or  advance  payments 
under  §  37.810(a)).  The  requirements  for 
the  content  of  the  reports  are  as  follows: 

(1)  The  program  portions  of  the 
reports  must  address  progress  toward 
achieving  program  performance  goals, 
including  current  issues,  problems,  or 
developments. 

(2)  Tne  business  portions  of  the 
reports,  applicable  only  to  expenditure- 
based  awards,  must  provide 
summarized  details  on  the  status  of 
resources  (federal  funds  and  non-federal 
cost  sharing),  including  an  accounting 
of  expenditures  for  the  period  covered 
by  the  report.  The  report  should 
compare  the  resource  status  with  any 
payment  and  expenditure  schedules  or 
plans  provided  in  the  original  award; 


explain  any  major  deviations  from  those 
schedules;  and  discuss  actions  that  will 
be  taken  to  address  the  deviations.  You 
may  require  a  recipient  to  separately 
identify  in  these  reports  the 
expenditures  for  each  participant  in  a 
consortium  and  for  each  programmatic 
milestone  or  task,  if  you,  after 
consulting  with  the  program  official, 
judge  that  those  additional  details  are 
needed  for  good  stewardship. 

§  37.885    May  I  require  updated  program 
plans? 

In  addition  to  reports  on  progress  to 
date,  yoiu-  TIA  may  include  a  provision 
requiring  the  recipient  to  aimually 
prepare  updated  technical  plans  for  the 
future  conduct  of  the  research  effort.  If 
your  TIA  does  include  a  requirement  for 
annual  program  plans,  you  also  must 
require  the  recipient  to  submit  the 
annual  program  plans  to  the  agreements 
officer  responsible  for  administering  the 
TIA. 

§  37.890    Must  I  require  a  final  performance 
report? 

You  need  not  require  a  final 
performance  report  that  addresses  all 
major  accomplishments  under  the  TIA. 
If  you  do  not  do  so,  however,  there  must 
be  an  alternative  that  satisfies  the 
requirement  in  DoD  Instruction 
3200.14"  to  document  all  DoD  Science 
and  Technology  efforts  and  disseminate 
the  results  through  the  Defense 
Technical  Information  Center  (DTIC). 
An  example  of  an  alternative  would  be 
periodic  reports  throughout  the 
performance  of  the  research  that 
collectively  cover  the  entire  project. 

§  37.895    How  is  the  final  performance 
report  to  be  sent  to  the  Defense  Technical 
Information  Center? 

(a)  Whether  your  TLA  requires  a  final 
performance  report  or  uses  an 
alternative  means  under  §  37.890,^  you 
may  include  an  award  term  or  condition 
or  otherwise  instruct  the  recipient  to 
submit  the  dociunentation, 
electronically  if  available,  either: 

(1)  Directly  to  the  DTIC;  or 

(2)  To  the  office  that  is  administering 
the  award  (for  subsequent  transmission 
to  the  DTIC). 

(b)  If  you  specify  that  the  recipient  is 
to  submit  the  report  directly  to  the 
DTIC,  you  also: 

(1)  Must  instruct  the  recipient  to 
include  a  fully  completed  Standard 
Form  298,  "Report  Docimientation 
Page,"  with  each  document,  so  that  the 


'  See  footnote  6  to  §  37.875(b)(1). 

"  Additional  information  on  electronic 
submission  to  the  OTIC  can  be  found  online, 
currently  at  http://www.dtic.mil/dtic/subnutting/ 
elec  subm.html. 


DTIC  can  recognize  the  doctmient  as 
being  related  to  the  particular  award 
and  properly  record  its  receipt;  and 
(2)  Should  advise  the  recipient  to 
provide  a  copy  of  the  completed 
Standard  Form  298  to  the  agreements 
officer  responsible  for  administering  the 
TIA. 

§  37.900    May  I  tell  a  participant  ttiat 
information  in  financial  and  programmatic 
reports  will  not  be  publicly  disclosed? 

You  may  tell  a  participant  that: 

(a)  We  may  exempt  from  disclosure 
under  the  Freedom  of  Information  Act 
(FOLA)  a  trade  secret  or  commercial  and 
financial  information  that  a  participant 
provides  after  the  award,  if  the 
information  is  privileged  or  confidential 
information.  The  DoD  Component  that 
receives  the  FOLA  request  will  review 
the  information  in  accordance  with  DoD 
procedures  at  32  CFR  286.23(h)  (and 
any  DoD  Component  supplementary 
procedures)  to  determine  whether  it  is 
privileged  or  confidential  information 
under  the  FOLA  exemption  at  5  U.S.C. 
552(b)(4),  as  implemented  by  the  DoD  at 
32  CFR  286.12(d). 

(b)  If  the  participant  also  provides 
information  in  the  course  of  a 
competition  prior  to  award,  there  is  a 
statutory  exemption  for  five  years  from 
FOLA  disclosure  requirements  for 
certain  types  of  information  submitted 
at  that  time  (see  §  37.420). 

§  37.905    Must  I  make  receipt  of  tfte  final 
performance  report  a  condition  for  final 
payment? 

If  a  final  report  is  required,  your  TIA 
should  make  receipt  of  the  report  a 
condition  for  final  payment.  If  the 
payments  are  based  on  payable 
milestones,  the  submission  and 
acceptance  of  the  final  report  by  the 
Government  representative  will  be 
incorporated  as  an  event  that  is  a 
prerequisite  for  one  of  the  payable 
milestones. 

Records  Retention  and  Access 
Requirements 

§37.910    How  long  must  I  require 
participants  to  keep  records  related  to  the 
TIA? 

Your  TLA  must  require  participants  to 
keep  records  related  to  the  TIA  (for 
which  the  agreement  provides 
Government  access  under  §  37.915)  for  a 
period  of  three  years  after  submission  of 
the  final  financial  status  report  for  an 
expenditure-based  TLA  or  final 
programmatic  status  report  for  a  fixed- 
support  TLA,  with  the  following 
exceptions: 

(a)  The  participant  must  keep  records 
longer  than  three  years  after  submission 
of  the  final  financial  status  report  if  the 
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§  37.91 5  What  requirement  for  access  to  a 
for-profit  participant's  records  do  I  include 
in  a  HA? 

(a)  If  a  for-profit  participant  currently 
grants  access  t  a  its  records  to  the  DCAA 
or  other  Feder  d  Goveriunent  auditors, 
yovu  TIA  mus  include  for  that 
participant  th(  standard  access-to- 
records  requirjments  at  32  CFR  34.42(e). 
If  the  agreeme  it  is  a  fixed-support  TIA, 
the  language  i:  i  32  CFR  34.42(e)  may  be 
modified  to  provide  access  to  records 
concerning  thii  recipient's  technical 
performance. '  vithout  requiring  access 
to  the  recipier  t's  financial  or  other 
records.  Note  i  hat  any  need  to  address 
access  to  technical  records  in  this  way 
is  in  addition  o.  not  in  lieu  of,  the  need 
to  address  rig!  ts  in  data  (see  §  37.845). 

(b)  For  othei  for-profit  participants 
that  do  not  cui  rently  give  the  Federal 
Government  d  rect  access  to  their 
records  and  ar  j  not  willing  to  grant  full 
access  to  recoids  pertinent  to  the  award, 
there  is  no  set  requirement  to  include  a 
provision  in  y  )ur  TIA  for  Government 
access  to  recoi  ds.  If  the  audit  provision 
of  an  expendit  ire-based  TIA  gives  an 
IPA  access  to  I  tie  recipient's  financial 
records  for  au(  lit  purposes,  the  Federal 
Government  n  ust  have  access  to  the 
IPA's  reports  a  nd  working  papers  and 
you  need  not  i  iclude  a  provision 
requiring  dire<  t  Government  access  to 
the  recipient's  financial  records.  For 
both  fixed-sup  port  and  expenditure- 
based  TIAs,  yc  u  may  wish  to  negotiate 
Government  ai  :cess  to  recipient  records 
concerning  tec  hnical  performance. 
Should  you  n€  gotiate  a  provision  giving 
access  only  to  specific  Government 
officials  (e.g.,  I  he  agreements  officer), 
rather  than  a  p  rovision  giving 
Government  access  generally,  it  is 
important  to  1<  t  participants  know  that 
the  OIG,  DoD,  tias  a  statutory  right  of 
access  to  recoi  ds  and  other  materials  to 
which  other  D  iD  Component  officials 
have  access. 

§  37.920  What  b^ulrement  for  access  to  a 
nonprofit  participant's  records  do  I  include 
in  a  TIA? 

Your  TIA  mjist  include  for  any 
nonprofit  part  cipant  the  standard 
access-to-recoi  ds  requirement  at: 

(a)  32  CFR  3  J.42(e),  for  a  participant 
that  is  a  State  ( »r  local  governmental 
organization. 


(b)  32  CFR  32.53(e),  for  a  participant 
that  is  a  nonprofit  organization.  The 
same  requirement  applies  to  any 
nonprofit  COCO  or  FFRDC,  even  though 
nonprofit  GOCOs  and  FFRDCs"  are 
exempted  from  the  definition  of 
"recipient"  in  32  CFR  part  32. 

Tennination  and  Enforcement 

§  37.925    What  requirements  do  I  include 
for  termination  and  enforcement? 

Your  TIA  must  apply  the  standards  of 
32  CFR  34.51  for  termination,  32  CFR 
34.52  for  enforcement,  and  your 
organization's  procedures  implementing 
32  CFR  22.815  for  disputes  and  appeals. 

Subpart  H — Executing  the  Award 

§  37.1 000    What  are  my  responsibilities  at 
the  time  of  award? 

At  the  time  of  the  award,  you  must: 

(a)  Ensure  that  the  award  document 
contains  the  appropriate  terms  and 
conditions  and  is  signed  by  the 
appropriate  parties,  in  accordance  with 
§§  37.1005  through  37.1015. 

(b)  Document  your  analysis  of  the 
agreement  in  the  award  file,  as 
discussed  in  §37.1020. 

(c)  Provide  information  about  the 
award  to  offices  responsible  for 
reporting,  as  described  in  §§  37.1025 
tiirough  37.1035. 

(d)  Distribute  copies  of  the  award 
document,  as  required  by  §  37.1045. 

The  Award  Document 

§  37.1 005    What  are  my  general 
responsibilities  concerning  the  award 
document? 

You  are  responisible  for  ensuring  that 
the  award  document  is  complete  and 
accurate.  Your  objective  is  to  create  a 
document  that: 

(a)  Addresses  all  issues; 

(h)  States  requirements  directly.  It  is 
not  helpful  to  readers  to  incorporate 
statutes  or  rules  by  reference,  without 
sufficient  explanation  of  the 
requirements.  You  generally  should  not 
incorporate  clauses  from  the  Federal 
Acquisition  Regulation  (48  CFR  parts  1- 
53)  or  Defense  Federal  Acquisition 
Regulation  Supplement  (48  CFR  parts 
201-253),  because  those  provisions  are 
designed  for  procurement  contracts  that 
are  used  to  acquire  goods  and  services, 
rather  than  for  TIAs  or  other  assistance 
instruments. 

(c)  Is  written  in  clear  and  concise 
language,  to  minimize  potential 
ambiguity. 

§  37.1 01 0    What  substantive  issues  should 
my  award  document  address? 

You  necessarily  will  design  and 
negotiate  a  TIA  individually  to  meet  the 
specific  requirements  of  the  particular 


project,  so  the  complete  list  of 
substantive  issues  tiiat  you  will  address 
in  the  award  document  may  vary.  Every 
award  document  must  address: 

(a)  Project  scope.  The  scope  is  an 
overall  vision  statement  for  the  project, 
including  a  discussion  of  the  project's 
purpose,  objectives,  and  detailed 
military  and  commercial  goals.  It  is  a 
critical  provision  because  it  provides  a 
context  for  resolving  issues  that  may 
arise  during  post-award  administration. 
In  a  fiixed-support  TIA,  you  also  must 
clearly  specify  the  well-defined 
outcomes  that  reliably  indicate  the 
amount  of  effort  expended  and  serve  as 
the  basis  for  the  level  of  the  fixed 
support  (see  §§  37.305  and  37.560(a)). 

(b)  Project  management.  You  should 
describe  the  nature  of  the  relationship 
between  the  Federal  Government  and 
the  recipient;  the  relationship  among 
the  participants,  if  the  recipient  is  an 
unincorporated  consortium;  and  the 
overall  technical  and  administrative 
management  of  the  project.  TIAs  are 
used  to  carry  out  collaborative 
relationships  between  the  Federal 
Government  and  the  recipient. 
Consequently,  there  must  he  substantial 
involvement  of  the  DoD  program  official 
(see  §  37.220)  and  usually  the 
administrative  agreements  officer.  The 
program  official  provides  technical 
insight,  which  differs  from  the  usual 
technical  oversight  of  a  project.  The 
management  provision  also  should 
discuss  how  you  and  the  recipient  will 
make  any  modifications  to  the  TIA. 

(c)  Termination,  enforcement,  and 
disputes.  Your  TIA  must  provide  for 
termination,  enforcement  remedies,  and 
disputes  and  appeals  procedures,  in 
accordance  with  §  37.925. 

(d)  Funding.  You  must: 

(1)  Show  the  total  amoimt  of  the 
agreement  and  the  total  period  of 
performance. 

(2)  If  the  TIA  is  an  expenditure-based 
award,  state  the  Government's  and 
recipient's  agreed-upon  cost  shares.  The 
award  document  should  identify  values 
for  any  in-kind  contiibutions, 
determined  in  accordance  with 

§§  37.530  through  37.555,  to  preclude 
later  disagreements  about  them. 

(3)  Specify  the  amount  of  Federal 
funds  obligated  and  the  performance 
period  for  those  obligated  funds. 

(4)  State,  if  the  agreement  is  to  be 
incrementally  funded,  that  the 
Government's  obligation  for  additional 
funding  is  contingent  upon  the 
availability  of  funds  and  that  no  legal 
obligation  on  the  part  of  the 
Government  exists  until  additional 
funds  are  made  available  and  the 
agreement  is  amended.  You  also  must 
include  a  prior  approval  requirement  for 
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changes  in  plans  requiring  additional 
Government  funding,  in  accordance 
with  §37.825. 

(e)  Payment.  You  must  choose  the 
pa)mient  method  and  tell  the  recipient 
how,  when,  and  where  to  submit 
pa)rment  requests,  as  discussed  in 

§§  37.805  through  37.815.  Your  payment 
method  must  take  into  accoimt  sound 
cash  management  practices  by  avoiding 
imwarranted  cash  advances.  For  an 
expenditure-based  TIA,  your  payment 
provision  must  require  the  return  of 
interest  should  excess  cash  balances 
occur,  in  accordance  with  §  37.820.  For 
any  TIA  using  the  milestone  payment 
method  described  in  §  37.805(c),  you 
must  include  language  notifying  the 
recipient  that  post-award  administrators 
may  adjust  amoimts  of  future  milestone 
payments  if  a  project's  expenditures  fall 
too  far  below  die  projections  that  were 
the  basis  for  setting  the  amounts  (see 
§  37.575(c)  and  §  37.1105(c)). 

(f)  Records  retention  and  access  to 
records.  You  must  include  the  records 
retention  requirement  at  §37.910.  You 
also  must  provide  for  access  to  for-pro^t 
and  nonprofit  participants'  records,  in 
accordance  with  §  37.915  and  §  37.920. 

(g)  Patents  and  data  rights.  In 
designing  the  patents  and  data  rights 
provision,  you  must  set  forth  the 
minimum  required  Federal  Government 
rights  in  intellectual  property  generated 
under  the  award  and  address  related 
matters,  as  provided  in  §§  37.840 
through  37.875.  It  is  important  to  define 
all  essential  terms  in  the  patent  rights 
provision. 

(h)  Foreign  access  to  technology.  You 
must  include  a  provision,  in  accordance 
with  §  37.875,  concerning  foreign  access 
and  domestic  manufacture  of  products 
using  technology  generated  under  the 
award. 

(i)  Title  to,  management  of,  and 
disposition  of  tangible  property.  Your 
property  provisions  for  for-profit  and 
nonprofit  participants  must  be  in 
accordance  with  §§  37.685  through 
37.700. 

(j)  Financial  management  systems. 
For  an  expenditiire-based  award,  you 
must  specify  the  minimum  standards  for 
financial  management  systems  of  both 
for-profit  and  nonprofit  participants,  in 
accordance  with  §§  37.615  and  37.620. 

(k)  Allowable  costs.  If  the  TIA  is  an 
expenditure-based  award,  you  must 
specify  the  standards  that  both  for-profit 
and  nonprofit  participants  are  to  use  to 
determine  which  costs  may  be  charged 
to  the  project,  in  accordance  with 
§§  37.625  through  37.635,  as  well  as 
§37.830. 

(1)  Audits.  If  your  TIA  is  an 
expenditure-based  award,  you  must 
include  an  audit  provision  for  both  for- 


profit  and  nonprofit  participants  and 

subrecipients,  in  accoi  dance  with 

§§  37.640  tiirough  37.670  and  §  37.680. 

(m)  PuKhasing  system  standards.  You 
shoidd  include  a  provision  specifying 
the  standards  in  §§  37.705  and  37.710 
for  purchasing  systems  of  for-profit  and 
nonprofit  participants,  respectively. 

(n)  Program  income.  You  should 
specify  requirements  for  program 
income,  in  accordance  with  §  37.835. 

(0)  Financial  and  programmatic 
reporting.  You  must  specify  the  reports 
that  the  recipient  is  required  to  submit 
and  tell  the  recipient  when  and  where 
to  submit  them,  in  accordance  with 

§§  37.880  tiurough  37.905. 

(p)  Assurances  for  applicable  national 
policy  wquirements.  You  must 
incorporate  assurances  of  compliance 
with  apphcable  requirements  in  Federal 
statutes.  Executive  orders,  or  regulations 
(except  for  national  policies  that  require 
certifications).  Appendix  D  to  this  part 
contains  a  list  of  commonly  applicable 
requirements  that  you  need  to  augment 
with  any  specific  requirements  that 
apply  in  your  particular  circumstances 
[e.g.,  general  provisions  in  the 
appropriations  act  for  the  specific  funds 
that  you  are  obligating). 

(q)  Other  routine  matters.  The 
agreement  should  address  any  other 
issues  that  need  clarification,  including 
who  in  the  Government  will  be 
responsible  for  post-award 
administration  and  the  statutory 
authority  or  authorities  for  entering  into 
the  TIA  (see  appendix  B  to  this  part  for 
a  discussion  of  statutory  authorities).  In 
addition,  the  agreement  must  specify 
that  it  takes  precedence  over  any 
inconsistent  terms  and  conditions  in 
collateral  documents  such  as 
attachments  to  the  TIA  or  the  recipient's 
articles  of  collaboration. 

§37.1015    How  del  decide  wtio  must  sign 
the  TIA  if  the  recipient  is  an  unincorporated 
consortium? 

(a)  If  the  recipient  is  a  consortium  that 
is  not  formally  incorporated  and  the 
consortium  members  prefer  to  have  the 
agreement  signed  by  all  of  them 
individually,  you  may  execute  the 
agreement  in  that  manner. 

(h)  If  they  wish  to  designate  one 
consortium  member  to  sign  the 
agreement  on  behalf  of  the  consortium 
as  a  whole,  you  should  not  decide 
whether  to  execute  the  agreement  in 
that  way  until  you  review  the 
consortium's  articles  of  collaboration 
with  legal  coimsel. 

(1)  The  purposes  of  the  review  are  to: 
(i)  Determine  whether  the  articles 

properly  authorize  one  participant  to 
sign  on  behalf  of  the  other  participants 
and  are  binding  on  all  consortium 


members  with  respect  to  the  research 
project;  and 

(ii)  Assess  the  risk  that  otherwise 
could  exist  when  entering  into  an 
agreement  signed  by  a  single  member  on 
behalf  of  a  consortium  that  is  not  a  legal 
entify.  For  example,  you  should  assess 
whether  the  articles  of  collaboration 
adequately  address  consortium 
members'  future  liabihties  related  to  the 
research  project  (i.e.,  whether  they  will 
have  joint  and  severable  liability). 

(2)  After  the  review,  in  consultation 
with  legal  counsel,  you  should 
determine  whether  it  is  better  to  have  all 
of  the  consortium  members  sign  the 
agreement  individually  or  to  allow  them 
to  designate  one  member  to  sign  on  all 
members'  behalf 

Reporting  InibrmatioD  About  the 
Award 

§  37.1020    What  must  I  docunwnt  in  my 
award  file? 

You  shoiUd  include  in  your  award  file 
an  agreements  analysis  in  which  you: 

(a)  Briefly  describe  the  program  and 
detail  the  specific  military  and 
commercial  benefits  that  should  result 
from  the  project  supported  by  the  TLA. 
If  the  recipient  is  a  consortium  that  is 
not  formally  incorporated,  you  shoidd 
attach  a  copy  of  the  signed  articles  of 
collaboration. 

(b)  Describe  the  process  that  led  to  the 
award  of  the  TLA,  including  how  you 
and  program  officials  solicited  and 
evaluated  proposals  and  selected  the 
one  supported  through  the  "TLA. 

(c)  Explain  how  you  decided  that  a 
TLA  was  the  most  appropriate 
instrument,  in  accordance  with  the 
factors  in  Subpart  B  of  this  part.  Your 
explanation  must  include  your  answers 
to  the  relevant  questions  in  §  37.225(a) 
through  (d). 

(d)  Explain  how  you  valued  the 
recipient's  cost  sharing  contributions,  in 
accordance  with  §§  37.530  through 
37.555.  For  a  fixed-support  TIA,  you 
must  document  the  analysis  you  did 
(see  §  37.560)  to  set  the  fixed  level  of 
Federal  support;  the  documentation 
must  explain  how  you  determined  the 
recipient's  minimum  cost  share  and 
show  how  you  estimated  the 
expenditures  required  to  achieve  the 
project  outcomes. 

(e)  Document  the  results  of  your 
negotiation,  addressing  all  significant 
issues  in  the  TLA's  provisions.  For 
example,  this  includes  specific 
explanations  if  you: 

(1)  Specify  requirements  for  a 
participant's  systems  that  vary  from  the 
standard  requirements  in  §§  37.615(a), 
37.625(a),  37.630,  or  37.705(a)  in  cases 
where  those  sections  provide  flexibiUty 
for  you  to  do  so. 
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(2)  Provide  khat  any  audits  are  to  be 
performed  bwan  IPA,  rather  than  the 
DCAA,  wher^  permitted  under  §  37.650. 
Your  documentation  must  include: 

(i)  The  names  and  addresses  of 
business  units  for  which  IP  As  will  be 
the  auditors; 

(ii)  Estimafid  amounts  of  Federal 
i\inds  expected  under  the  award  for 
those  busines  >  units;  and 

(iii)  The  ba:  is  (e.g.,  a  written 
statement  froi  a  the  recipient)  for  your 
judging  that  tne  business  units  do  not 
currently  peri  arm  under  types  of  awards 
described  in  <  37.650(b)(1)  and  (2)  and 
are  not  willin  >  to  grant  the  DCAA  audit 
access. 

(3)  Include  m  intellectual  property 
provision  thai  varies  from  Bayh-Dole 
requirements. 

(4)  Determi]  le  that  cost  sharing  is 
impracticable 

§  37.1025    IMuj  1 1  report  information  to  the 
Defense  Assislpnce  Awards  Data  System? 

Yes,  you  mist  give  the  necessary 
information  apout  the  award  to  the 
office  in  your  organization  that  is 
responsible  fa-  preparing  DD  Form 
2566,  "DoD  Assistance  Award  Action 
Report,"  reports  for  the  Defense 
Assistance  Award  Data  System,  to 
ensure  timelyland  acciirate  reporting  of 
data  required  by  31  U.S.C.  6101-6106 
(see  32  CFR  ptrt  21,  subpart  E). 

§37.1030    Wh4t  information  must  I  report 
to  the  Defense  iTechnical  Information  • 
Center? 


that 


(a)  For  an^ 
answers  to  tJi< 
through  (d)  to 
Component 
providing  dati  i 
Contact  DTIC 
mail  at  aq@dti 
800-225-3844 
John  J.  Kingm 
Belvoir,  VA 
unsure  about 
your  DoD 
compiles  the  i 
Department  o 
Department 
and  assess  the 
helping  to 
described  in  § 
to  this  part. 

(b)  If  the 
U.S.C.  2371, 


c. 


'  TA,  you  must  give  your 
questions  in  §  37.225(a) 
the  office  in  your  DoD 

is  responsible  for 
on  TIAs  to  the  DTIC. 
staff  either  by  electronic 
.mil,  by  telephone  at  1- 
or  at  DTIC-OCA,  8725 
m  Rd.,  Suite  0944,  Fort 
2:;060-6218,  if  you  are 
he  responsible  office  in 
Con  iponent.  The  DTIC 
i  aformation  to  help  the 
Defense  measiu-e  the 
de  benefits  of  using  TIAs 
instruments'  value  in 
!t  the  policy  objectives 
37.205(b)  and  appendix  A 


TIA 


tl  e  i 


your 

DTIC  under 
must  include 
required  for 
Congress. 

(c)  If.  as  permitted 
TIA  includes 
profit  partici 
performed  by 


as 


uses  the  authority  of  10 
descril?ed  in  §37.1035, 
information  submission  for  the 

graph  (a)  of  this  section 
he  additional  data 
DoD's  annual  report  to 


under  §  37.650,  the 
provision  allowing  a  for- 
to  have  audits 
m  IPA,  rather  than  the 


pant 


DCAA,  you  must  report  that  fact  with 
the  other  information  you  submit  about 
the  TIA.  Note  that  you  also  must 
include  information  about  any  use  of 
IP  As  permitted  by  subawards  that 
participants  make  to  for-profit  firms,  as 
provided  in  §  37.670.  Information  about 
a  subaward  under  the  TIA  must  be 
reported  even  if  you  receive  the 
information  in  a  subsequent  year,  when 
information  about  the  TIA  itself  does 
not  need  to  be  reported. 

(d)  The  requirements  in  this  section  to 
report  information  to  the  DTIC  should 
not  be  confused  with  the  post-award 
requirement  to  forward  copies  of 
technical  reports  to  the  DTIC,  as 
described  at  §§  37.890  and  37.895.  The 
reporting  requirements  in  this  section 
are  assigned  the  Report  Control  Symbol 
DD-AT&L(A)  1936. 

§  37. 1 035    How  do  I  know  if  my  TIA  uses 
the  10  U.S.C.  2371  authority  and  I  must 
report  additional  data  under  §37.1 030(b)? 

As  explained  in  appendix  B  to  this 
part,  a  TIA  uses  the  authority  of  10 
U.S.C.  2371  and  therefore  must  be 
included  in  the  DoD's  annual  report  to 
Congress  on  the  use  of  10  U.S.C.  2371 
authorities  if  it: 

(a)  Is  an  assistance  transaction  other 
than  a  grant  or  cooperative  agreement, 
by  virtue  of  its  patent  rights  provision; 
or 

(b)  Includes  a  provision  to  recover 
funds  from  a  recipient,  as  described  at 
§37.580. 

§  37.1 040    When  and  how  do  I  report 
information  required  by  §37.1035? 

Information  that  you  report,  in 
accordance  with  §  37.1030,  to  the  office 
that  your  DoD  Component  designates  as 
the  central  point  for  reporting  to  the 
DTIC  must  be: 

(a)  Submitted  by  the  dates  that  your 
central  point  establishes  (which  is 
consistent  with  the  schedule  DTIC 
specifies  to  DoD  Components). 

(b)  In  the  format  that  your  central 
point  provides  (which  is  consistent  with 
the  format  that  the  DTIC  specifies  to 
DoD  Components). 

Distributing  Copies  of  the  Award 
Document 

§  37.1 045    To  whom  must  I  send  copies  of 
the  award  document? 

You  must  send  a  copy  of  the  award 
document  to  the: 

(a)  Recipient.  You  must  include  on 
the  first  page  of  the  recipient's  copy  a 
prominent  notice  about  the  current  DoD 
requirements  for  payment  by  electronic 
funds  transfer  (EFT). 

(b)  Office  you  designate  to  administer 
the  TIA.  You  are  strongly  encoiu-aged  to 
delegate  post-award  administration  to 


the  regional  office  of  the  Defense 
Contract  Management  Agency  or  Office 
of  Naval  Research  that  administers 
awards  to  the  recipient.  When 
delegating,  you  should  clearly  indicate 
on  the  cover  sheet  or  first  page  of  the 
award  document  that  the  award  is  a 
TIA,  to  help  the  post-award 
administrator  distinguish  it  from  other 
types  of  assistance  instruments. 

(c)  Finance  and  accounting  office 
designated  to  make  the  payments  to  the 
recipient. 

Subpart  I — Post-Award  Administration 

§  37. 1 1 00    What  are  my  responsibilities 
generally  as  an  administrative  agreements 
officer  for  a  TIA? 

As  the  administrative  agreements 
officer  for  a  TIA,  you  have  the 
responsibilities  that  your  office  agreed 
to  accept  in  the  delegation  from  the 
office  that  made  the  award.  Generally, 
you  will  have  the  same  responsibilities 
as  a  post-award  administrator  of  a  grant 
or  cooperative  agreement,  as  described 
in  32  CFR  22.715.  Responsibilities  for 
tlAs  include: 

(a)  Advising  agreements  officers 
before  they  award  TIAs  on  how  to 
establish  award  terms  and  conditions 
that  better  meet  research  programmatic 
needs,  facilitate  effective  post-award 
administration,  and  ensure  good 
stewardship  of  Federal  funds. 

(b)  Participating  as  the  business 
partner  to  the  DoD  program  official  to 
ensure  the  Government's  substantial 
involvement  in  the  research  project. 
This  may  involve  attendance  with 
program  officials  at  kickoff  meetings  or 
post-award  conferences  with  recipients. 
It  also  may  involve  attendance  at  the 
consortium  management's  periodic 
meetings  to  review  technical  progress, 
financial  status,  and  future  program 
plans. 

(c)  Tracking  and  processing  of  reports 
required  by  the  award  terms  and 
conditions,  including  periodic  business 
status  reports,  programmatic  progress 
reports,  and  patent  reports. 

(d)  Handling  payment  requests  and 
related  matters.  For  a  TIA  using  advance 
payments,  that  includes  reviews  of 
progress  to  verify  that  there  is  continued 
justification  for  advancing  funds,  as 
discussed  in  §  37.1105(b).  For  a  TIA 
using  milestone  payments,  it  includes 
making  any  needed  adjustments  in 
future  milestone  payment  amoimts,  as 
discussed  in  §  37.1105(c). 

(e)  Coordinating  audit  requests  and 
reviewing  audit  reports  for  both  single 
audits  of  participants'  systems  and  any 
award-specific  audits  that  may  be 
needed,  as  discussed  in  §§  37.1115  and 
37.1120. 
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(f)  Responding,  after  coordination 
with  program  officials,  to  recipient 
requests  for  permission  to  sell  or 
exclusively  license  intellectual  property 
to  entities  that  do  not  agree  to 
manufacture  substantially  in  the  United 
States,  as  described  in  §  37.875(b). 
Before  you  grant  approvalfor  any 
technology,  you  must  secure  assurance 
that  the  Government  will  be  able  to  use 
the  technology  (e.g.,  a  reasonable  license 
for  Government  use,  if  the  recipient  is 
selling  the  technology)  or  seek 
reimbursement  of  the  Government's 
investments. 

(g)  Notifying  the  agreements  officer    ■ 
who  made  the  award  if  a  participant 
informs  you  about  a  subaward  allowing 
a  for-profit  subrecipient  to  have  audits 
performed  by  an  IPA,  rather  than  the 
DCAA.  You  should  alert  the  awarding 
official  that  he  or  she  must  report  the 
information,  as  required  by  §  37.1030(c). 

§  37.1 1 05    What  additional  duties  do  I  have 
as  the  administrator  of  a  TIA  with  advance 
payments  or  payable  milestones? 

Your  additional  post-award 
responsibilities  as  an  administrative 
agreements  officer  for  an  expenditure- 
based  TIA  with  advance  payments  or 
payable  milestones  are  to  ensure  good 
cash  management.  To  do  so,  you  must: 

(a)  For  any  expenditure-based  TIA 
with  advance  payments  or  payable 
milestones,  forward  to  the  responsible 
payment  office  any  interest  that  the 
recipient  remits  in  accordance  with 

§  37.820(b).  The  payment  office  will 
return  the  amounts  to  the  Department  of 
the  Treasury's  miscellaneous  receipts 
account. 

(b)  For  any  expenditiu^based  TIA 
with  advance  payments,  consult  with 
the  program  official  and  consider 
whether  program  progress  reported  in 
periodic  reports,  in  relation  to  reported 
expenditures,  is  sufficient  to  justify  your 
continued  authorization  of  advance 
payments  under  §  37.805(b). 

(c)  For  any  expenditure-based  TIA 
using  milestone  payments,  work  with 
the  program  official  at  the  completion  of 
each  payable  milestone  or  upon  receipt 
of  the  next  business  status  report  to: 

(1)  Compare  the  total  amoimt  of 
project  expenditures,  as  recorded  in  the 
payable  milestone  report  or  business 
status  report,  with  the  projected  budget 
for  completing  the  milestone;  and 

(2)  Adjust  futiu-e  payable  milestones, 
as  needed,  if  expenditures  lag 
substantially  behind  what  was 
originally  projected  and  you  judge  that 
the  recipient  is  receiving  Federal  funds 
sooner  than  necessary  for  program 
purposes.  Before  making  adjustments, 
you  should  consider  how  large  a 
deviation  is  acceptable  at  the  time  of  the 


milestone.  For  example,  suppose  that 
the  first  milestone  payment  for  a  TIA 
you  are  administering  is  $50,000,  and 
that  the  awarding  official  set  the  amoimt 
based  on  a  projection  that  the  recipient 
would  have  to  expend  $100,000  to  reach 
the  milestone  (i.e.,  the  original  plan  was 
for  the  recipient's  share  at  that 
milestone  to  be  50%  of  project 
expenditures).  If  the  milestone  payment 
report  shows  $90,000  in  expenditxu^s, 
the  recipient's  share  at  this  point  is  44% 
($40,000  out  of  the  total  $90,000 
expended,  with  the  balance  provided  by 
the  $50,000  milestone  payment  of 
Federal  funds).  For  this  example,  you 
should  adjust  future  milestones  if  you 
judge  that  a  6%  difference  in  the 
recipient's  share  at  the  first  milestone  is 
too  large,  but  not  otherwise.  Remember 
that  milestone  payment  amoimts  are  not 
meant  to  track  expenditures  precisely  at 
each  milestone  and  that  a  recipient's 
share  will  increase  as  it  continues  to 
perform  research  and  expend  funds, 
until  it  completes  another  milestone  to 
trigger  the  next  Federal  payment. 

§  37.1 110    What  other  responsibilities 
related  to  payments  do  I  have? 

If  you  are  the  administrative 
agreements  officer,  you  have  the 
responsibilities  described  in  32  CFR 
22.810(c),  regardless  of  the  payment 
method.  You  also  must  ensure  that  you 
do  not  withhold  payments,  except  in 
one  of  the  circumstances  described  in 
32  CFR  34.12(g). 

§ 37.1 115    What  are  my  responsibilities 
related  to  participants'  single  audits? 

For  audits  of  for-profit  participant's 
systems,  under  §§  37.640  through 
37.660,  you  are  the  focal  point  within 
the  Department  of  Defense  for  ensuring 
that  participants  submit  audit  reports 
and  for  resolving  any  findings  in  those 
reports.  Nonprofit  participants  send 
their  single  audit  reports  to  a 
Governmentwide  clearinghouse.  For 
those  participants,  the  Office  of  the 
Assistant  Inspector  General  (Auditing) 
should  receive  any  DoD-specific 
findings  frt)m  the  clearinghouse  and 
refer  them  to  you  for  resolution,  if  you 
are  the  appropriate  official  to  do  so. 

§  37. 1 1 20    When  and  how  may  I  request  an 
award-specific  audit? 

Guidance  on  when  and  how  you 
should  request  additional  audits  for 
expenditure-based  TIAs  is  identical  to 
the  guidance  for  grants  officers  in  32 
CFR  34.16(d).  If  you  require  an  award- 
specific  examination  or  audit  of  a  for- 
profit  participant's  records  related  to  a 
TIA,  you  must  use  the  auditor  specified 
in  the  award  terms  and  conditions, 
which  should  be  the  same  auditor  who 
performs  periodic  audits  of  the 


participant.  The  DCAA  and  the  OIG, 
DoD,  are  possible  sources  of  advice  on 
audit-related  issues,  such  as  appropriate 
audit  objectives  and  scope. 

Subpart  J — Definitions  of  Terms  Used 
in  This  Part 

§37.1205    Advance. 

A  payment  made  to  a  recipient  before 
the  recipient  disburses  the  funds  for 
program  purposes.  Advance  payments 
may  be  based  upon  recipients'  requests 
or  predetermined  payment  schedules. 

§37.1210    Advanced  research. 

Research  that  creates  new  technology 
or  demonstrates  the  viability  of  applying 
existing  technology  to  new  products  and 
processes  in  a  general  way.  Advemced 
research  is  most  closely  analogous  to 
precompetitive  technology  development 
in  the  commercial  sector  (i.e.,  early 
phases  of  research  and  development  on 
which  commercial  competitors  are 
willing  to  collaborate,  because  the  work 
is  not  so  coupled  to  specific  products 
and  processes  that  the  results  of  the 
work  must  be  proprietary).  It  does  not 
include  development  of  military 
systems  and  hardware  where  specific 
requirements  have  been  defined.  It  is 
typically  funded  in  Research, 
Development,  Test  and  Evaluation 
programs  within  Budget  Activity  3, 
Advanced  Technology  Development. 

§  37.1 21 5    Agreements  officer. 

An  official  with  the  authority  to  enter 
into,  administer,  and/or  terminate  TIAs 
(see  §37.125). 

§  37.1 220    Applied  research. 

Efforts  that  attempt  to  determine  and 
exploit  the  potential  of  scientific 
discoveries  or  improvements  in 
technology  such  as  new  materials, 
devices,  methods  and  processes.  It 
typically  is  funded  in  Research, 
Development,  Test  and  Evaluation 
programs  within  Budget  Activity  2, 
Applied  Research  (also  known 
informally  as  research  category  6.2) 
programs.  Applied  research  normally 
follows  basic  research  but  may  not  be 
fully  distinguishable  from  the  related 
basic  research.  The  term  does  not 
include  efforts  whose  principal  aim  is 
the  design,  development,  or  testing  of 
specific  products,  systems  or  processes 
to  be  considered  for  sale  or  acquisition; 
these  efforts  are  within  the  definition  of 
"development." 

§  37.1 225    Articles  of  collaboration. 

An  agreement  among  the  participants 
in  a  consortium  that  is  not  formally 
incorporated  as  a  legal  entity,  by  which 
they  establish  their  relative  rights  and 
responsibilities  (see  §  37.515). 


I 
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§37.1230    Assistance 

The  transfer 
recipient  to  ca  rry 
of  support  or 
a  law  of  the  U;  lited 
6101(3)).  Granjts 
agreements 
agreements  an  f 
instruments 


of  a  thing  of  value  to  a 
out  a  public  purpose 
Emulation  authorized  by 
States  (see  31  U.S.C. 
cooperative 
i  technology  investment 
examples  of  legal 

to  provide  assistance. 


used 


Award 


§37.1235 

An  audit  of 
at  the  cognizant 
request,  to 
during  or  aftei 
research  pi 
audit  of  an  mc|ivi 
from  a  period; 
defined  in  §  3 


11 : 


l-specH  ic  audit. 

single  TIA,  usually  done 
agreements  officer's 
resolve  issues  that  arise 
the  performance  of  the 
i.  An  award-specific 
dual  award  differs 
audit  of  a  participant  (as 
1325). 


§  37. 1 240    Basic  research 

Efforts  directed  toward  increasing 
knowledge  am  1  understanding  in 
science  and  ei  gineering,  rather  than  the 
practical  appli  cation  of  that  knowledge 
and  understan  ding.  It  typically  is 
funded  within  Research,  Development, 
Test  and  Evah  ation  programs  in  Budget 
Activity  1 ,  Bas  ic  Research  (also  known 
informally  as  i  esearch  category  6.1). 

§37.1245    Cas|  contributions 

A  recipient 
as  contributio 
including  exp^ndit 
third  parties 
recipient. 


cash  expenditures  made 
toward  cost  sharing, 
ures  of  money  that 
contributed  to  the 


lis 


§37.1250    Comntercial  firm. 

A  for-profit  firm  or  segment  of  a  for- 
profit  firm  [e.g.,  a  division  or  other 
business  unit)  that  does  a  substantial 
portion  of  its  business  in  the 
commercial  marketplace. 

§37.1255    Consortium. 

A  group  of  research-performing 
organizations  that  either  is  formally 
incorporated  or  that  otherwise  agrees  to 
jointly  carry  out  a  research  project  (see 
definition  of  "articles  of  collaboration," 
in  §37.1225). 

§37.1260    Cooperative  agreement. 

A  legal  instrument  which,  consistent 
with  31  U.S.C.  6305,  is  used  to  enter 
into  the  same  kind  of  relationship  as  a 
grant  (see  definition  of  "grant,"  in 
§  37.1295),  except  that  substantial 
involvement  is  expected  between  the 
Department  of  Defense  and  the  recipient 
when  carrying  out  the  activity 
contemplated  by  the  cooperative 
agreement.  The  term  does  not  include 
"cooperative  research  and  development 
agreements"  as  defined  in  15  U.S.C. 
3710a. 

§  37.1 265    Cost  sharing. 

A  portion  of  project  costs  that  are 
borne  by  the  recipient  or  non-Federal 
third  parties  on  behalf  of  the  recipient, 
rather  than  by  the  Federal  Government. 

§37.1270    Data. 

Recorded  information,  regardless  of 
form  or  method  of  recording.  The  term 


includes  technical  data,  which  are  data 
of  a  scientific  or  technical  natxue,  and 
computer  software.  It  does  not  include 
financial,  cost,  or  other  administrative 
information  related  to  the 
■administration  of  a  TIA. 

§  37.1 275    DoD  Component. 

The  Office  of  the  Secretary  of  Defense, 
a  Military  Department,  a  Defense 
Agency,  or  a  DoD  Field  Activity. 

§37.1280    Equipment. 

Tangible  property,  other  than  real 
property,  that  has  a  useful  life  of  more 
than  one  year  and  an  acquisition  cost  of 
$5,000  or  more  per  unit. 

§37.1285    Expenditure-t>ased  award. 

A  Federal  Government  contract  or 
assistance  award  for  which  the  amdiuits 
of  interim  payments  or  the  total  amount 
ultimately  paid  (i.e.,  the  sum  of  interim 
payments  and  final  payment)  are  subject 
to  redetermination  or  adjustment,  based 
on  the  amounts  expended  by  the 
recipient  in  carrying  out  the  purposes 
for  which  the  award  was  made.  Most 
Federal  Government  grants  and 
cooperative  agreements  are  expenditure- 
based  awards. 

§  37.1 290    Expenditures  or  outlays. 

Charges  made  to  the  project  or 
program.  They  may  be  reported  either 
on  a  cash  or  accrual  basis,  as  shown  in 
the  following  table: 

BILLING  CODE  5001-08-P 
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I£  reports  are 
prepared  on  a  . 


(a)  Cash  basis 


(b)  Accrual  basis 


Expenditures  are  the  sum  of 


.(1)  Cash  disbursements  for  direct  charges  for 
goods  cmd  services; 

(2)  The  amount  of  indirect  expense  charged; 

(3)  The  value  of  third  party  in-kind 
contributions  applied;  and 

(4)  The  anount  of  cash  advances  and  payments  made 
to  any  other  organizations  for  the 
performance  of  a  part  of  the  research  effort. 


(1)  Cash  disbursements  for  direct  charges  for 
goods  and  services; 

(2)  The  amotmt  of  indirect  expense  incurred; 

(3)  The  value  of  in-kind  contributions  applied; 
and 

(4)  The  net  increase  (or  decrease)  in  the  amounts 
owed  by  the  recipient  for  goods  cuid  other 
property  received,  for  services  performed  by 
enployees,  contractors,  atnd  other  payees  and 
other  amounts  becoming  owed  under  programs 
for  which  no  current  services  or  performance 
are  required. 


BILLING  CODE  SOOI-Ot-C 


§37.1295    Grant 


A  legal  instrument  which,  consistent 
with  31  U.S.C.  6304,  is  used  to  enter 
into  a  relationship: 

(a)  The  principal  purpose  of  which  is 
to  transfer  a  thing  of  value  to  the 
recipient  to  carry  out  a  public  purpose 
of  support  or  stimulation  authorized  by 
a  law  of  the  United  States,  rather  than 
to  acquire  property  or  services  for  the 
Department  of  Defense's  direct  benefit 
or  use. 

(b)  In  which  substantial  involvement 
is  not  expected  between  the  Department 
of  Defense  and  the  recipient  when 
carrying  out  the  activity  contemplated 
by  the  grant. 

§  37.1 300    In-kind  contributions. 

The  value  of  non-cash  contributions 
made  by  a  recipient  or  non-Federal  third 
parties  toward  cost  sharing. 

§  37.1 305    Institution  of  highw  education. 

An  educational  institution  that: 

(a)  Meets  the  criteria  in  section  101  of 
the  Higher  Education  Act  of  1965  (20 
U.S.C.  1001);  and 

(b)  Is  subject  to  the  provisions  of  0MB 
Circular  A-110,  "Administrative 
Requirements  for  Grants  and 


Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations,"  as  implemented 
by  the  Department  of  Defense  at  32  CFR 
part  32. 

§37.1310    Intellectual  property. 

Inventions,  data,  works  of  authorship, 
and  other  intangible  products  of 
intellectual  effort  that  can  be  owned  by 
a  person,  whether  or  not  they  are 
patentable  or  may  be  copyrighted.  The 
term  also  includes  mask  works,  such  as 
those  used  in  microfabrication,  whether 
or  not  they  are  tangible. 

§37.1315    Nonprofit  organization. 

(a)  Any  corporation,  trust,  association, 
cooperative  or  other  organization  that: 

(1)  Is  operated  primarily  for  scientific, 
educational,  service,  or  similar  purposes 
in  the  public  interest. 

(2)  Is  not  organized  primarily  for 
profit;  and 

(3)  Uses  its  net  proceeds  to  maintain, 
improve,  or  expand  the  operations  of 
the  organization. 

(b)  The  term  includes  any  nonprofit 
institution  of  higher  education  or 
nonprofit  hospital. 


§37.1320    Participant 

A  consortium  member  or,  in  the  case 
of  an  agreement  with  a  single  for-profit 
entity,  the  recipient.  Note  that  a  for- 
profit  participant  may  be  a  ilnn  or  a 
segment  of  a  firm  (e.g.,  a  division  or 
other  business  luiit). 

§37.1325    Periodic  audit 

An  audit  of  a  participant,  performed 
at  an  agreed-upon  time  (usually  a 
regular  time  interval),  to  determine 
whether  the  participant  as  a  whole  is 
managing  its  Federal  awards  in 
compliance  with  the  terms  of  those 
awards.  Appendix  C  to  this  part 
describes  what  such  an  audit  may  cover. 
A  periodic  audit  of  a  participant  differs 
bom  an  award-specific  audit  of  an 
individual  award  (as  defined  in 
§37.1235). 

§  37.1 330    Procurement  contract 

A  Federal  Government  prociu^ment 
contract.  It  is  a  legal  instrument  which, 
consistent  with  31  U.S.C.  6303,  reflects 
a  relationship  between  the  Federal 
Government  and  a  State,  a  local 
government,  or  other  recipient  when  the 
principal  purpose  of  the  instrument  is  to 
acquire  property  or  services  for  the 
direct  benefit  or  use  of  the  Federal 
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Government, 
definition  of 
C3T?  2.101. 


See  the  more  detailed 
he  term  "contract"  at  48 


§37.1335    Prdgram  income. 

Gross  incoifae  earned  by  the  recipient 
or  a  participa  at  that  is  generated  by  a 
supported  ad  ivity  or  earned  as  a  direct 
result  of  a  TL  L.  Program  income 
includes  but  s  not  limited  to:  income 
from  fees  for  performing  services;  the 
use  or  rental  of  real  property, 
equipment,  or  supplies  acquired  under 


a  TIA;  the  sali 


fabricated  un  ler  a  TIA;  and  license  fees 
and  royalties  on  patents  and  copyrights. 
Interest  eame  d  on  advances  of  Federal 
funds  is  not  f  rogram  income. 

§  37.1 340    Pro  gram  official. 

A  Federal  C  k)vemment  program 
manager,  scie  atific  officer,  or  other 
individual  w  lo  is  responsible  for 
managing  the  technical  program  being 
carried  out  th  rough  the  use  of  a  TIA. 


§37.1345    Pro^rty 

Real 
and  intellectdal 
otherwise. 


property,  equipment,  supplies, 
property,  unless  stated 


of  commodities  or  items 


§37.1350    Real  property. 

Land,  including  land  improvements, 
struct\ues  and  appiulenances  thereto, 
but  excluding  movable  machinery  and 
equipment. 

§37.1355    Recipient. 

An  organization  or  other  entity  that 
receives  a  TIA  from  a  DoD  Component. 
Note  that  a  for-profit  recipient  may  be 
a  firm  or  a  segment  of  a  firm  (e.g.,  a 
division  or  other  business  imit). 

§37.1360    Research. 

Basic,  applied,  and  advanced 
research,  as  defined  in  this  subpart. 

§37.1365    Supplies. 

Tangible  property  other  than  real 
property  and  equipment.  Supplies  have 
a  useful  life  of  less  than  one  year  or  an 
acquisition  cost  of  less  than  $5,000  per 
unit. 

§37.1370    Termination. 

The  cancellation  of  a  TIA,  in  whole  or 
in  part,  at  any  time  prior  to  either: 

(a)  The  date  on  which  all  work  under 
the  TIA  is  completed;  or 


(b)  The  date  on  which  Federal 
sponsorship  ends,  as  given  in  the  award 
document  or  any  supplement  or 
amendment  thereto. 

§  37.1 375    Technology  investment 
agreements. 

A  special  class  of  assistance 
instniments  used  to  increase 
involvement  of  commercial  firms  in 
defense  research  programs  and  for  other 
purposes  (described  in  appendix  A  to 
this  part)  related  to  integrating  the 
conunercial  and  defense  sectors  of  the 
nation's  technology  and  industrial  base. 
A  technology  investment  agreement 
may  be  a  cooperative  agreement  with 
provisions  tailored  for  involving 
commercial  firms  (as  distinct  from  a 
cooperative  agreement  subject  to  all  of 
the  requirements  in  32  CFR  part  34),  or 
another  kind  of  assistance  transaction 
[see  appendix  B  to  this  part). 

BILUNG  CODE  S001-0S-P 
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Appendix  A  to  Part  37 -What  is  the  Civil -Military  Integration 
Policy  that  is  the  Basis  £or  Technology  Investunent  Agreements? 

A.  TIAs  complement  other  funding  instruments  that  are  available 
to  agreements  officers  in  that  they  are  designed  to  foster 
civil -military  integration  in  DoD  Science  and  Technology  (S&T) - 
programs.   Civil -military  integration  creates  a  single,  national 
technology  and  industrial  base  upon  which  the  DoD  can  draw  to 
meet  its  needs.   Achieving  civil-military  integration  is  a 
national  policy  objective,  as  stated  in  10  U.S.C.  2501. 

B.  Civil -military  integration  includes: 

Ir' Removing  barriers  to  participation  in  DoD  programs 
by  commercial  firms,  firms  that  deal  primarily  in 
the  commercial  marketplace.   In  recent  years,  some 
commercial  firms  judged  that  it  would  be  overly 
burdensome  and  costly  for  them  to  comply  with 
Government -unique  requirements.   That  belief  caused 
some  firms  to  decline  to  do  cost -type  business  with 
'  the  Federal  Government.   It  caused  other  firms  to 
create  divisions  for  Government  business  that  are 
separate  and  isolated  from  their  divisions  for 
commercial  business.   TIAs  give  agreements  officers 
flexibility  to  tailor  Government  requirements  and 
lower  or  remove  barriers  to  firms'  participation, 
where  the  tailoring  of  requirements  can  be  done 
consistently  with  good  stewardship  of  Federal 
Government  funds . 


2.  Creating  new  business  relationships  among  the 
performers  in  the  technology  and  industrial  base. 
Collaborations  among  commercial  firms,  firms  that 
regularly  perform  defense  programs,  and  nonprofit 
organizations  can  create  wholes  that  are  greater 
than  the  sums  of  the  parts.   The  collaborations  can 
enhance  overall  quality  and  productivity. 

3 .  Promoting  the  development  and  use  of  new  business 
practices  and  disseminating  current  best  practices 
throughout  the  technology  and  industrial  base. 

C.   The  use  of  TIAs  to  promote  civil -military  integration  will 
help  defense  S&T  programs  achieve  their  primary  mission.   That 
mission  is  to  develop  superior  technology  and  help  transition 
the  technology  to  applications  that  enable  affordable,  decisive 
military  capability.   The  use  of  TIAs  to  increase  access  to 
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cotmiercial  firms,  to  create  new  relationships,  and  to  promote 
better  business  practices  will  help: 

1.  Increase  technological  sophistication.   The  DoD  and 
firms  that  currently  perform  defense  programs  will 
benefit  from  technology  in  the  commercial 
marketplace  that  often  is  more  advanced  than  what  is 
available  in  the  defense-specific  sector. 

2.  Reduce  DoD's  life-cycle  costs  for  buying,  operating, 
and  maintaining  weapon  and  support  systems .   The 
intent  is  that  the  DoD  and  firms  that  currently 
perform  defense  programs  will  be  able  to  take 
advantage  of  the  economies  of  scale  of  the 
commercial  marketplace,  which  has  a  much  larger 
volume  of  business  for  many  high- technology  products 
and  processes  than  the  Federal  Government's  share 
alone .  • 


X 
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Appendix  B  to  Part  37 -What  Type  of  Instrvunent  is  a  TZA 
and  What  Statutory  Authorities  Does  it  Use? 

A.   A  TIA  may  be  either  a  type  of  cooperative  agreement  or  a 
type  of  ^^assistance  transaction  other  than  a  grant  or 
cooperative  agreement,"  depending  on  its  patent-rights 
provision.   It  is  awarded  under  the  statutory  authority  of 
10  U.S.C.  2358,  10  U.S.C.  2371,  or  both,  as  explained  in  the 
paragraphs  B  through  E  of  this  Appendix  and  illustrated  in  the 
table  below. 


1. 

The  TIA's  patent  provision 
complies  with  Bayh-Dole 

The  TIA's  patent  provision  varies 
from  what  is  possible  under 

Bayh-Dole                  1 

1 .  The  TIA  does  not  include 
recovery  of  funds  provision 

The  TIA  is  a  type  of  cooperative 

agreement,  under  10  U.S.C. 

2358(b)(1). 

The  TIA  is  a  type  of  assistance 

transaction  other  than  a  grant  or 

cooperative  agreement,  under 

10  U.S.C.  2371. 

2.  The  TIA  includes  recovery  of 
funds  provision 

The  TIA  is  a  type  of  cooperative 
agreement,  under  10  U.S.C. 

2358(bK1  )■  It  uses  recovery  of 

funds  authority  of  10  U.S.C. 

2371. 

The  TIA  is  a  type  of  assistance 
transaction  other  than  a  grant  or 

cooperative  agreement,  under 
10  U.S.C.  2371 .  It  also  uses  the 

recovery  of  fur)ds  authority  of 
10  U.S.C.  2371. 

B.   A  TIA  is  a  type  of  cooperative  agreement  whenever  its 
patent -rights  provision  complies  with  the  Bayh-Dole  statute 
(Chapter  18  of  Title  35,  U.S.C),  as  shown  in  the  preceding 
table.   The  authority  to  award  the  TIA  is  10  U.S.C.  2358,  in 
addition  to  any  program-specific  statute  that  may  provide 
authority  to  award  cooperative  agreements.   The  TIA  also  may  use 
the  authority  of  10  U.S.C.  2371  to  include  a  recovery  of  funds 
provision  that  requires  the  recipient,  as  a  condition  for 
receiving  support  under  the  agreement,  to  make  payments  to  the 
Department  of  Defense  or  other  Federal  agency. 
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A  TIA  becomes  a  type  of  assistance  transaction  other  than  a 
or  cooperative  agreement  when  its  patent-rights  provision 
ess  restrictive  than  is  possible  under  Bayh-Dole.   The 

to  award  the  instrument  is  10  U.S.C.  2371,  as  well  as 
program- specific  authority  to  provide  assistance.   Note  that 
agreements  officer's  judgment  that  the  execution  of  the 

project  warrants  a  less  restrictive  patent  provision 
is  possible  under  Bayh-Dole  is  sufficient  to  satisfy  the 
t^utory  condition  in  10  U.S.C.  2371  for  use  of  an  assistance 
action  other  than  a  cooperative  agreement  or  grant  (i.e., 
it  is  not  feasible  or  appropriate  to  use  a  standard  grant 
(Cooperative  agreement  to  carry  out  the  project) .   The  TIA 
may  include  a  recovery  of  funds  provision,  as  authorized  by 
S.C.  2371. 


cone  1 
agre  ement 
cooperat: 
deci 


T>.      From  a  practical  point  of  view,  an  agreements  officer  need 
not  decide  while  he  or  she  is  negotiating  the  terms  and 

tions  with  the  recipient  whether  a  TIA  i«  a  cooperative 
or  an  assistance  transaction  other  than  a  grant  or 
ive  agreement.   The  agreements  officer  must  make  that 
sion  when  the  agreement  is  finalized,  based  upon  a 
comparison  of  the  patent  provision  with  what  is  required  by 
Bayh -Dole 

In  making  that  comparison,  the  agreements  officer  should 
consult  with  legal  counsel  and  remember  that  most  Bayh-Dole 
requirements  apply  only  to  small  business  firms  and  nonprofit 
organizations  (note  that  a  consortium  that  is  not  formally 
incorporated  is  neither  a  small  business  firm  nor  a  nonprofit 
organization) .   There  are  only  two  requirements  of  Bayh-Dole,  in 
35  U.S.C.  202(c)(4)  and  203  that  directly  apply  to  cooperative 
agreements  with  other  than  small  business  firms  and  nonprofit 
organizations.   A  1984  amendment  to  Bayh-Dole,  at  35  U.S.C. 
210(c),  makes  those  two  portions  apply.   The  1984  amendment 
otherwise  states  that  Bayh-Dole  does  not  preclude  agencies  from 
complying  with  a  1983  Presidential  Statement  of  Government 
Patent  Policy  (incorporated  by  reference  in  Executive  Order 
12591)  .   The  President  in  that  statement  authorized  Federal 
agencies  to  tailor  cooperative  agreements  with  for-profit  firms 
other  than  small  businesses,  in  ways  that  would  waive  rights  of 
the  Government  or  obligations  of  the  performer  under  Bayh-Dole, 
if  tjhey  determined  that: 

''The  interests  of  the  United  States  and  the  general 
public  will  be  better  served  thereby  as,  for 
example,  where  this  is  necessary  to  obtain  a 
uniquely  or  highly  qualified  performer;  or" 
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''The  award  involves  co- sponsored,  cost  sharing,  or 
joint  venture  research  and  development,  and  the 
performer,  co- sponsor  or  joint  venturer  is  making 
substantial  contribution  of  funds,  facilities  or 
equipment  to  the  work  performed  under  the  award." 
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A^^pendlx  C  to  Part  37 -What  is  the  Desired  Coverage  for 
Periodic  Audits  o£  For-Pro£it  Participants  to  be 

Audited  by  IPAs? 


You 


part 


may  provide  the   following  guidance  to  a   for-profit 
icipant   and  its   IPA  on  the  desired  coverage  of  periodic 
audits. 


COVERAGE   OF    INDEPENDENT   AUDITS    OF   FOR-PROFIT   FIRMS 


Part 


Part 


A. 


B. 


TABLE  OF  CONTENTS 

1.  General  Information 

What  is  the  purpose  of  this  document? 

Why  does  the  Federal  Government  need  an  audit? 

Can  the  audit  be  integrated  with  the  regular  audit  of  a 
firm's  financial  statements? 

What  are  the  objectives  of  the  audit? 

What  is  the  source  of  the  requirement  for  the  audit? 

What  should  the  IPA  do  if  he  or  she  finds  that  the  Defense 
Contract  Audit  Agency  is  performing  audits  of  the  firm? 

2.  Audit  Objectives  and   Coxnplicmce  Requirements 
Allowedsle  Costs 

What  is  the  objective  of  this  portion  of  the  audit? 

What  standards  or  cost  principles  determine  the  costs  that 
are  allowable  as  charges  to  the  award? 

What  compliance  requirements  for  the  allowability  of  costs 
should  the  audit  address? 

Cost  Sharing 

What  is  the  objective  of  this  portion  of  the  audit? 
What  are  the  compliance  requirements  for  cost  sharing? 
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C.  Financial  Reporting 

What  are  the  objectives  of  this  portion  of  the  audit? 

What  are  the  compliance  requirements  for  financial 
reporting? 

D.  Bquipsaent  and  Real  Property  Management 

Is  a  review  of  a  firm' s  property  management  system  usually 
required? 

What  are  the  objectives  of  the  review? 

What  are  the  compliance  requirements  for  Federally  owned 
property  and  for  equipment  or  real  property  purchased 
under  DoD  awards? 

B.  Prograa  Income 

Is  an  audit  of  program  income  usually  required? 
What  is  program  income? 

What  is  the  objective  of  this  portion  of  the  audit? 
What  are  the  applicable  standards  for  program  income? 


PART  1.   GENERAL  INFORMATION 


What  is  the  purpose  of  this  doctiment? 

This  document  provides  guidance  for  an  independent  public 
accountant  (IPA)  who  is  asked  by  a  for-profit  firm  to  conduct 
an  audit  of  its  systems,  due  to  the  firm's  having  received  a 
technology  investment  agreement  from  the  Department  of 
Defense  (DoD) . 

Why  does  the  Federal  Government  need  an  audit? 

Federal  officials  are  accountable  to  the  public  for  the 
resources  provided  to  carry  out  Government  programs. 
Financial  auditing  contributes  to  accountability  by  providing 
an  independent  assessment  to  assure  that  recipients  are 
handling  Government  funds  properly. 
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Can  the  audit  be  integrated  with  the  regular  audit  of  a  firm' s 
financial  statements? 

Tes,  the  intent  is  to  cause  the  minimum  possible  disruption 
:o  the  firm's  activities,  so  the  IPA  is  encouraged  to  do  the 

needed  transaction"  sampling  for  DoD  awards  as  part  of  the 
egularly  scheduled  audit  of  the  firm's  financial  statements 
n  some  cases,  it  may  be  even  more  efficient  and  economical 
o  separately  audit  the  individual  DoD  awards,  and  the  firm 

ihay  elect  to  have  the  IPA  do  so. 

What  are  the  objectives  of  the  audit? 


"he  auditor  is  to  determine  and  report  on  whether: 

•  The  firm  has  an  internal  control  structure  that  provides 
reasonable  assurance  that  it  is  managing  DoD  awards  in 
compliance  with  the  award  terms  and  conditions,  including 
applicable  Federal  laws  and  regulations. 

•  Based  on  a  sampling  of  DoD  award  expenditures,  the  firm 
has  complied  with  award  terms  and  conditions,  including 
applicable  Federal  laws  and  regulations,  that  may  have  a 
direct  and  material  effect  on  DoD  awards. 


Whai  is  the  source  of  the  requirement  fot*  the  audit? 


"he  source  of  the  requirement  stated  in  the  award  document 
sitems  from  sections  37.640  through  37.660  of  32  CFR  part  37, 
\rhich  is  part  37  of  the  DoD  Grant  and  Agreement  Regulations 
DoDGARs) . 

Whai  should  the  IPA  do  i£  he  or  she  finds  that  the  Defense 
Contract  Audit  Agency  is  performing  audits  of  the  firm? 

"he  IPA  should  consult  with  officials  of  the  firm  to  ensure 
that: 

•  DoD  agreements  officers  were  aware  of  the  DCAA  audit 
presence  at  the  time  they  made  awards;  and 

•  The  DoD  agreements  authorize  the  IPA  to  perform  the  audit, 
rather  than  requiring  that  the  DCAA  do  so.   If  the  IPA  is 
authorized  to  perform  the  audit,  he  or  she  must  consider 
the  nature,  timing,  and  extent  of  his  or  her  own  auditing 
procedures,  to  avoid  unnecessary  duplication  of  the  DCAA 
effort. 
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PART  2.   AUDIT  OBJECTIVES  AND  COMPLIANCE  REQUIREMENTS 

A.  ALLOWABLE  COSTS 
What  is  the  objective  of  this  portion  of  the  audit? 

The  objective  is  to  determine,  by  testing  a  sample  of 
transactions,  whether  the  firm  complied  with  the  requirements 
concerning  allowability  of  costs  charged  to  DoD  awards. 

What  standards  or  cost  principles  determine  the  costs  that  are 
allowaQ>le  as  charges  to  the  award? 

Each  technology  investment  agreement  should  specify  the 
standards  or  cost  principles  that  the  for-profit  firm  is  to 
use  to  determine  the  costs  that  it  is  allowed  to  charge  to 
that  award.   While  the  TIA  may  specify  use  of  the  for-profit 
cost  principles  in  the  Federal  Acquisition  Regulation  (FAR, 
at  48  CFR  part  31)  and  Defense  FAR  Supplement  (DFARS,  at 
48  CFR  part  231),  it  more  likely  will  specify  an  alternative 
•  standard.   The  minimum  standard  in  the  latter  case  is  that 
Federal  funds  and  the  firm's  cost  sharing  contributions  will 
be  used  only  for  costs  that  a  reasonable  and  prudent  person 
would  incur  in  carrying  out  the  research  project  contemplated 
by  the  agreement . 

What  cos^liance  requirements  for  allowability  of  costs  should 
the  audit  address? 

For  a  firm  that  is  subject  to  the  cost  principles  in  the  FAR 
and  DFARS,  the  IPA  should  determine  and  report  on  whether 
costs  charged  to  DoD  awards  are  in  compliance  with  those  cost 
principles  and  indirect  cost  rates  are  applied  in  accordance 
with  approved  rate  agreements. 

For  a  firm  that  is  subject  to  alternative  standards  that  may 
be  used  for  a  TIA,  the  IPA  should  determine  and  report  on 
whether  costs  charged  to  the  DoD  awards  are: 


•  Necessary  and  reasonable  for  the  performance  of  the 
research  projects  supported  by  the  awards,  or  for  related 
administration.   Generally,  elements  of  cost  that 
appropriately  are  charged  are  those  identified  with 
research  and  development  activities  under  the  Generally 
Accepted  Accounting  Principles  (see  Statement  of  Financial 
Accounting  Standards  Number  2,    "Accounting  for  Research 
and  Development  Costs,"  October  1974). 
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What 


►Allocable  to  the  research  projects  (i.e.,  costs  are 
charged  to  DoD  projects  in  a  manner  that  is  in  accordance 
with  the  benefits  the  projects  received) . 

►  Given  consistent  treatment  with  costs  allocated  to  the 
firm's  other  research  and  development  activities  (e.g., 
activities  supported  by  the  firm  itself  or  by  non-Federal 
sponsors) . 

•  In  conformance  with  any  limitations  in  the  award  documents 
or  regulations  that  they  cite  (e.g.,  any  restrictions  on 
types  or  amounts  of  costs,  or  requirements  for  prior 
approval  of  DoD  agreements  officers) . 

'  Supported  by  appropriate  documentation  in  the  firm's 
records.   The  documentation  may  be  in  electronic  form. 

B.   COST  SHARING 

is  the  objective  of  this  portion  of  the  audit? 


Trie  objective  is  to  determine,  by  testing  a  sample  of  cost 
sharing  contributions,  whether  the  firm  made  the 
ccntributions  that  the  agreements  required. 


What 


are  the  compliance  requirements  for  cost  sharing? 


The  provisions  of  the  award  documents  will  specify 
requirements  for  the  firm's  cost  sharing,  which  may  be 
ccntributions  of  a  specified  amount  or  a  percentage  of  total 
project  costs.   The  cost  sharing  may  be  in  the  form  of 

llowable  costs  incurred  or  in-kind  contributions  (including 
third-party  in-kind  contributions) . 

Trie  values  of,  the  firm's  contributions  are  determined  in 
accordance  with  sections  37.530  through  37.555  of  32  CFR 
part  37,  which  is  part  37  of  the  DoDGARs. 
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C.   FINANCIAL  REPORTING 

What  are  the  objectives  of  this  portion  of  the  audit? 

The  primary  objective  is  to  determine  whether  the  firm's 
financial  reports  for  DoD  awards: 

•  Fairly  and  completely  represent  the  expenditures  and 
status  of  resources  for  projects  supported  by  those 
awards;  and 

•  Are  supported  by  applicable  accounting  records  and  the 
accounting  basis  used  (e.g.,  cash  or  accrual). 

What  are  the  con^lieLnce  requirements  for  financial  reporting? 

The  agreements  will  specify  the  frequency  and  content  of  the 
financial  reports.   They  may  specify  the  use  of  standard 
forms  (e.g.,  the  Standard  Form  269  or  269A,  "Financial  Status 
Report,"  or  Standard  Form  272,  "Report  of  Federal  Cash 
Transactions) .   Alternatively,  the  agreements  may  specify  an 
equivalent  approach  of  periodic  reports,  and  the  reports  may 
include  information  on  both  programmatic  and  business  status. 
The  requirements  are  in  section  37.880  of  32  CFR  part  37, 
which  is  part  37  of  the  DoDGARs. 

Each  financial  report  (and  the  business  portion  of  any  report 
that  also  has  programmatic  information)  will  contain  at  least 
summarized  details  on  the  status  of  resources  (Federal  funds 
and  any  non- Federal  cost  sharing  that  the  agreements 
require) ,  including  an  accounting  of  expenditures  for  the 
period  covered  by  the  report.   The  report  should  compare  the 
resource  status  with  any  payment  and  expenditure  schedules  or 
plans  provided  in  the  original  award;  explain  any  major 
deviations  from  these  schedules;  and  discuss  actions  that 
will  be  taken  to  address  the  deviations. 

D . '  EQUIPMENT  AND  REAL  PROPERTY  MANAGEMENT 

Is  a  review  of  a  firm' s  property  management  system  usually 
required? 


No,  the  I PA  needs  to  review  the  property  management  system 
only  if: 

•  There  is  Federally  owned  property  associated  with  the 
award;  or 


47194 


L 


ederal  Register /Vol.  68,  No.  152 /Thursday,  August  7,  2003 /Rules  and  Regulations 


•  The  firm  charged  the  full  purchase  price  of  any  equipment 
or  real  property  as  project  costs  (i.e.,  to  Federal  funds 
or  the  firm's  funds  that  are  counted  toward  required  cost 
sharing) ;  and 

•  The  award  under  which  the  property  was  purchased  provides 
for  a  continuing  Federal  interest  in  the  property. 

Note  that  the  IPA  generally  will  not  need  to  review  the 
property  management  system  because  most  DoD  awards  will  not 
have  Federally  owned  property  associated  with  them  and  will 
allow  the  firm  to  charge  to  the  project  only  depreciation  or 
use  charges  for  real  property  or  equipment. 


What 


are  the  objectives  of  the  review? 


Tie  objectives  are  to  determine  whether  the  firm: 

•  Obtained  the  necessary  prior  approval  for  the  equipment  or 
real  property  purchase  from  the  grants  officer  or 
agreements  officer. 

•  Keeps  proper  records  for  equipment  and  adequately 
safeguards  and  maintains  equipment . 

•  Handles  disposition  or  encumbrance  of  equipment  or  real 
property  acquired  under  DoD  awards  in  accordance  with  the 
applicable  requirements. 

What  are  the  compliance  requirements  for  Federally  owned 
propierty  and   for  equipment  or  real  property  purchased  under  DoD 
awards? 

To   protect  the  Federal  interest  in  property,  the  DoD  Grant 
•  aid  Agreement  Regulations  include  standards  for  the  firm's 
property  management,  use,  and  disposition,  as  shown  in  this 
table: 


If  the  property  is 


Real  property  or 
equiptnent  purchased 
under  >  TIA, 


Federailly  owned 
proper  y, 


Then  the  property  management  standards  for  the  for-profit  firm  are  in  . . . 


Section  37.685  of  32  CFR  part  37. 


Section  37.695  of  32  CFR  part  37. 
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Note  that  a  for-profit  firm  may  include  the  full  acquisition 
cost  of  real  property  or  equipment  as  a  charge  to  the  project 
only  with  the  prior  approval  of  the  grants  officer  or  the 
agreements  officer.   The  title  to  the  real  property  or 
equipment  vests  conditionally  in  the  for-profit  firm  upon 
acquisition,  and  there  is  a  continuing  Federal  interest  in 
the  property  unless  an  awarding  office  has  statutory 
authority  to  do  otherwise  and  elects  to  use  that  authority 
for  a  particular  award.   The  Federal  Government  recovers  its 
interest  in  the  property  through  the  disposition  process  at 
the  project's  end. 

B.   PROGRAM  INCOME 


Is  an  audit  of  program  income  usually  required? 

No,  most  awards  will  not  involve  any  program  income. 
What  is  program  income?  ^ 

Program  income  is  gross  income  earned  by  the  recipient  that 
is  generated  by  a  supported  activity  or  earned  as  a  result  of 
the  award.   For  example,  if  the  purpose  of  an  award  is  to 
support  the  firm's  delivery  of  services  and  the  firm  collects 
fees  for  doing  so,  those  fees  are  program  income.   As  another 
example,  if  samples  of  materials  or  biological  specimens  are 
generated  as  a  result  of  a  supported  research  effort,  and  the 
firm  sells  samples  to  other  research  organizations,  the 
proceeds  of  those  sales  would  be  program  income.   If 
authorized  by  the  terms  and  conditions  of  the  award  costs 
incident  to  the  generation  of  program  income  may  be  deducted 
from  gross  income  to  determine  program  income,  provided  these 
costs  have  not  been  charged  to  the  award. 

What  is  the  objective  of  this  portion  of  the  audit? 

The  objective  is  to  determine  whether  program  income  is 
correctly  recorded  and  used  in  accordance  with  the  award 
terms  and  applicable  standards. 

What  are  the  applicable  stauidards  for  program  income? 

The  standards  for  program  income  are  in  sectiorl  37.835  of 
32  CFR  part  37,  which  is  part  37  of  the  DoDGARs. 
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Appendix  D  to  Part  37 -What  Comnon  National  Policy  Requirements 
May  Apply  and  Need  to  Be  Included  In  TIAs? 

Whet  ler  your  TIA  is  a  cooperative  agreement  or  another  type  of 
assistance  transaction,  as  discussed  in  Appendix  B  to  this  part, 
the  terms  and  conditions  of  the  agreement  must  provide  for 
recipients'  compliance  with  applicable  Federal  statutes  and 
regu 


.ations.   This  appendix  lists  some  of  the  more  common 


DoD 

prec^d 
spec 
othei: 


requirements  to  aid  you  in  identifying  ones  that  apply  to  your 
TIA.   The  list  is  not  intended  to  be  all-inclusive,  however,  arid 
you  inay  need  tt>  consult  legal  counsel  to  verify  whether  there 
are  others  that  apply  in  your  situation  (e.g.,  due  to  a 
provision  in  the  appropriations  act  for  the  specific  funds  that 
you  ire  using  or  due  to  a  statute  or  rule  that  applies  to  a 
particular  program  or  type  of  activity) . 

A.  i^ertlflcatlons 

Thre(»  requirements  that  apply  to  all  TIAs  currently  require  you 
to  optain  a  certification  at  the  time  of  proposal.   They  are 

Requirements  concerning  debarment  and  suspension  in 
a  Government wide  common  rule  that  the  DoD  has 
codified  at  subparts  A  through  E  of  32  CFR  part  25. 
They  apply  to  all  nonprocurement  transactions. 

Requirements  concerning  drug- free  workplace  in  a 
Government wide  common  rule  that  the  DoD  has  codified 
at  subpart  F  of  32  CFR  part  25.   They  apply  to  all 
financial  assistance. 

Prohibitions  concerning  lobbying  in  a  Government wide 
common  rule  that  the  DoD  has  codified  at  32  CFR 
part  28.   They  apply  to  all  financial  assistance. 

Appendix  A  to  32  CFR  part  22  includes  sample  provisions  that  you 
may  use,  to  have  proposers  incorporate  the  certifications  by 
refeirence  into  their  proposals.   That  appendix  also  has 
infointnation  on  the  sources  of  the  requirements. 

B.  Assurances  that  Apply  to  all  TIAs 


)olicy  is  to  use  certifications,  as  described  in  the 
ing  paragraphs,  only  for  national  policy  requirements  that 

fically  require  them.   The  usual  approach  to  communicating 
national  policy  requirements  to  recipients  is  to 

e  them  as  award  terms  or  conditions,  or  assurances .^ 


inco;rporat< 
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Appendix  B  to  32  CFR  part  22  lists  national  policy  requirements 
that  commonly  apply  to  grants  and  cooperative  agreements.   It 
also  has  suggested  language  for  assurances  to  incorporate  the 
requirements  in  award  documents.   Of  those  requirements,  the 
following  four  apply  to  all  TIAs: 

1.  Prohibitions  on  discrimination  on  the  basis  of  race, 
color,  or  national  origin  "in  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d,  et  seq.). 
These  apply  to  all  financial  assistance.   They 
require  recipients  to  flow  down  the  prohibitions  to 
any  subrecipients  performing  a  part  of  the 
substantive  research  program  (as  opposed  to 
suppliers  from  whom  recipients  purchase  goods  or 
services) .   For  further  information,  see  item  a. 
under  the  heading  "Nondiscrimination"  in  Appendix  B 
to  32  CFR  part  22. 

2.  Prohibitions  on  discrimination  on  the  basis  of  age, 
in  the  Age  Discrimination  Act  of  1975  (42  U.S.C. 
6101,  et  seq.).   They  apply  to  all  financial 
assistance  and  require  flow  down  to  subrecipients. 
For  further  information,  see  item  d.  under  the 
heading  "Nondiscrimination"  in  Appendix  B  to  32  CFR 
part  22 . 

3.  Prohibitions  on  discrimination  on  the  basis  of 
handicap,  in  section  504  of  the  Rehabilitation  Act 
of  1973  (29  U.S.C.  794).   They  apply  to  all 
financial  assistance  and  require  flow  down  to 
subrecipients.   For  further  information,  see  item 
e.l.  under  the  heading  "Nondiscrimination"  in 
Appendix  B  to  32  CFR  part  22 . 

4.  Preferences  for  use  of  U.S. -flag  air  carriers  in  the 
International  Air  Transportation  Fair  Competitive 
Practices  Act  of  1974  (49  U.S.C.  40118),  which  apply 
to  uses  of  U.S.  Government  funds. 


C.   Other  Assurances 

Additional  requirements  listed  in  Appendix  B  to  32  CFR  part  22 
may  apply  in  certain  circumstances,  as  follows: 

1.  If  construction  work  is  to  be  done  under  a  TIA  or 
its  subawards,  it  is  subject  to  the  prohibitions  in 
Executive  Order  11246  on  discrimination  on  the  basis 
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of  race,  color,  religion,  sex,  or  national  origin. 
For  further  information,  see  item  b.  under  the 
heading  "Nondiscrimination"  in  Appendix  B  to  32  CFR 
part  22. 

2.  If  the  research  involves  human  subjects  or  animals, 
it  is  subject  to  the  requirements  in  item  a.  or  b., 
respectively,  under  the  heading  "Live  organisms"  in 
Appendix  B  to  32  CFR  part  22. 

3.  If  the  research  involves  actions  that  may  affect  the 
environment,  it  is  subject  to  the  National 
Environmental  Policy  Act,  which  is  item  b.l.  under 
the  heading  "E.nvironmental  Standards"  in  Appendix  B 
to  32  CFR  part  22.   It  also  may  be  subject  to  one  or 
more  of  the  other  requirements  in  items  b.2  through 
b.6.  under  that  heading,  which  concern  flood-prone 
areas,  coastal  zones,  coastal  barriers,  wild  and 
scenic  rivers,  and  underground  sources  of  drinking 
water. 

4.  If  the  project  may  impact  a  historic  property,  it  is 
subject  to  the  National  Historic  Preservation  Act  of 
1966  (16  U.S.C.  470,  et  seq.),  as  described  under 
the  heading  "National  Historic  Preservation"  in 
Appendix  B  to  32  CFR  part  22 . 
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Appendix  E  to  Part  37 -What  Provisions  May  a  Participant  Need  to 
Include  when  Purchasing  Goods  or  Services  Under  a  TIA? 

A-   As  discussed  in  §37.705,  you  must  inform  recipients  of  any 
national  policy  requirements  that  flow  down  to  their  purchases 
of  goods  or  services  (e.g.,  supplies  or  equipment)  under  their 
TIAs.   Note  that  purchases  of  goods  or  services  differ  from 
subawards,  which  are  for  substantive  research  program 
performance . 

B.   Appendix  A  to  32  CFR  part  34  lists  seven  national  policy 
requirements  that  commonly  apply  to  firms'  purchases  under 
grants  or  cooperative  agreements.   Of  those  seven,  two  that 
apply  to  all  recipients'  purchases  under  TIAs  are: 

1.  Byrd  Ant i- Lobbying  Amendment  (31  U.S.C.  1352).   A 
contractor  submitting  a  bid  to  the  recipient  for  a 
contract  award  of  $100,000  or  more  must  file  a 
certification  with  the  recipient  that  it  has  not  and 
will  not  use  Federal  appropriations  for  certain 
lobbying  purposes.   The  contractor  also  must 
disclose  any  lobbying  with  non-Federal  funds  that 
takes  place  in  connection  with  obtaining  any  Federal 
award.   For  further  details,  see  32  CFR  part  28,  the 
DoD's  codification  of  the  Governmentwide  common  rule 
implementing  this  amendment. 

2.  Debarment  and  suspension.   Recipients  may  not  make 
contract  awards  that  exceed  the  simplified 
acquisition  threshold  (currently  $100,000)  and 
certain  other  contract  awards  may  not  be  made  to 
parties  listed  on  the  General  Services 
Administration  (GSA)  "List  of  Parties  Excluded  from 
Federal  Procurement  and  Nonprocurement  Programs. 
The  GSA  list  contains  the  names  of  parties  debarred, 
suspended,  or  otherwise  excluded  by  agencies,  and 
parties  declared  ineligible  under  statutory  or 
regulatory  authority  other  than  Executive  Orders 
12549  (3  CFR,  1986  Comp. ,  p.  189)  and  12689  (3  CFR, 
1989  Comp.,  p.  235).   For  further  details,  see 
subparts  A  through  E  of  32  CFR  part  25,  which  is  the 
DoD's  codification  of  the  Governmentwide  common  rule 
implementing  Executive  Orders  12549  and  12689. 

C.   One  other  requirement  applies  only  in  cases  where 
construction  work  is  to  be  performed  under  the  TIA  with  Federal 
funds  or  recipient  funds  counted  toward  required  cost  sharing: 
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Equal  Employment  Opportunity.  Although  construction 
work  should  happen  rarely  under  a  TIA,  the 
agreements  officer  in  that  case  should  inform  the 
recipient  that  Department  of  Labor  regulations  at 
41  CFR  60-1.4 (b)  prescribe  a  clause  that  must  be 
incorporated  into  construction  awards  and  subawards. 
Further  details  are  provided  in  Appendix  B  to  Part 
22  of  the  DoDGARs  (32  CFR  part  22) ,  in  section  b. 
under  the  heading  "Nondiscrimination." 
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3  CFR 

Executive  Orders: 

12722  (See:  Notice  of 

July  31,  2003) 45739 

12724  (See:  Notice  of 

July  31,  2003) 45739 

13290  (See:  Notice  of 

July  31,2003) 45739 

13313 46073 

Administrative  Orders: 
Notice  of  July  31 , 

2003) 45739 

7  CFR 

51 46433 

250 46434 

340 46434 

993 46436 

996 46919 

1778 46077 

1794 45157 

Proposed  Rules: 

52 46504 

331 45787 

983 45990 

1124 46505 

1131 46505 

1778 46119 

4279 46509 

8  CFR 

204 46925 

212 46926 

214 46926 

231 46926 

233 46926 


9  CFR 

82 


.45741 


.46929 


10  CFR 

140 

Proposed  Rules: 

30 45172 

170 46439 

171 46439 

12  CFR 

701 46439 

Proposed  Rules: 

3 45900 

7 46119 

34 46119 

208 45900 

225 45900 

325 45900 

567 45900 


14  CFR 

25 

39 .». 


46428 

.46441,  46443,  46444 


Proposed  Rules: 

21 

39 45176,45177, 

61 

65 

77 

107 

109 

121 

135 

145 

154 


.46283 
46514 
.46283 
.46283 
.46283 
46283 
46283 
46283 
46283 
46283 
46283 


15  CFR 

911 45160 

Proposed  Rules: 

303 45177 

17  CFR 

30 46446 

240 46446 

Proposed  Rules: 

1 46516 

18  CFR 

1304 46930 

Proposed  Rules: 

2 46452 

284 48133 

388 46456 

20  CFR 

218 45315 

225 45315 

Proposed  Rules: 

404 45180 

416 45180 

21  CFR 

172 46364,  46403 

Proposed  Rules: 

310 48133 

334 48133 

22  CFR 

41 ; 46948 

24  CFR 

905 45730 

Proposed  Rules: 

960 45734 

25  CFR 

Proposed  Rules: 

Ch.  1  45787 

26  CFR 

1 45745,  45772,  46081 

301 46081 

602 46081 

Proposed  Rules: 

1 46983 
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28CFR 

Proposed  Rules 

522 


29CFR 

697...* 

Proposed  Rules 

Ch.  X 


30CFR 

926 


31  CFR 

591 

592 

32  CFR 

21 

22 

32 

34 

37 

Proposed  Rules 
199 


33  CFR 

100 , 

117 : 

165 

Proposed  Rules: 
110 


.46516 

..46138 

..46949 
.46983 

.46460 


.45777 
.45777 


.47150 
.47150 
.47150 
.47150 
.47150 

.46526 


46087 

45784 

.45164,  45165 

45190 


117 46139 

165 46984 

36  CFR 

4 46477 

39  CFR 

Propcyed  Rules: 

111 45192 

40  CFR 

52 45897,  46089,  46099, 

46101,  46479,  46484,  46487 

60 46489 

63 46102 

70 .\ 46489 

71 45167 

180 46491 

261 46951 

Proposed  Rules: 

Ch.  1 46435 

19 45788 

27 45788 

51 46436 

52 46141 ,  46437 

63 46142 

70 46438 

271 45192 

41  CFR 

Proposed  Rules: 

51-3 45195 


51-4 45195 

42  CFR 

409 46036 

411 46036 

412 45346,45674 

413 45346,46036 

440 46036 

483 46036 

488 46036 

489 >... 46036 

46  CFR 

188 45785 

189 45785 

47  CFR 

2 46957 

13 46957 

69 46500 

80 46957 

73 45786,  46286,  46502 

Proposed  Rules: 

73 46359 

48  CFR 

1806 45168 

1807 45168 

1811 45168 

1814 45168 

1815 45168 

1817 45168 


1819 45168 

1825 45168 

1827 45168 

1844 45168 

1852 45168 

1872 ...45168 

49  CFR 

191 46109 

192 ; 46109 

195 ,....." 46109 

Proposed  Rules: 

571 46539,  46546 

585 „ 46546 

586 46546 

589 46546 

590 46546 

596 46546 

50  CFR 

17 46684,46870 

635 45169 

660 46112 

679 45170,  45766,  46116, 

46117,46502 
Proposed  Rules: 

15 46559 

17 „..46143,  46989 

600 45196 

635 45196 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  7,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
Califomia;  published  8-6-03 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Practice  and  procedure: 
Cash  management 
programs;  documentation 
requirements;  published  7- 
8-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Virginia;  published  7-8-03 
Solid  wastes: 
Hazardous  waste; 
identification  and  listing — 
Exclusions;  published  8-7- 
03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 

of  assignments: 

Alaska;  published  6-30-03 
Radio  stations;  table  of 

assignments: 

Georgia;  published  7-7-03 

New  Jersey;  published  7-15- 
03 

Texas;  published  7-7-03 

Various  States;  published  7- 
7-03 

HOMELAND  SECURITY 
DEPARTMENT 

Immigration: 
Orphan  petitions;  advance 
processing  application; 
validity  period; 
discretionary  extension; 
published  8-7-03 
NUCLEAR  REGULATORY 
COMMISSION 
Production  and  utilization 
facilities;  domestic  licensing: 
ASME  BPV  and  OM  Cede      • 
cases;  incorporation  by 
reference;  published  7-8- 
03 

TRANSPORTATION 
DEPARTMENT 

Air  travel;  nondiscrimination  on 
basis  of  disability: 


Disability  lelated  complaints; 
reporting  requirements; 
published  7-8-03 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  published  4- 
15-03 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
8-12-03;  published  7-28- 
03  [PR  03-19130] 
Specified  mart<eting  orders; 
assessment  rates  increase; 
comments  due  by  8-11-03; 
published  7-25-03  [PR  03- 
18984] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Exportation  and  importation  of 
animals  and  animal 
products: 

Cattle  from  Mexico; 
tuberculosis  testing; 
comments  due  by  8-15- 
03;  published  6-16-03  [PR 
03-15113] 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations — 
New  Mexico  and  Texas; 
comments  due  by  8-11- 
03;  published  6-11-03 
[FR  03-14723] 

AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  land 
and  resource  management 
planning: 
Special  areas — 
Roadless  area 
conservation;  comments 
due  by  8-14-03; 
published  7-15-03  [FR 
03-17419] 
Roadless  area 
conservation;  Tongass 
National  Forest,  AK; 
comments  due  by  8-14- 
03;  published  7-15-03 
[FR  03-17420] 
Roadless  area 
conservation;  Tongass 
National  Forest,  AK; 
correction;  comments 


due  by  8-14-03; 
published  7-17-03  [FR 
C3- 17420] 
National  Forest  System  lands; 
special  uses: 

Cabin  User  Fee  Fairness 
Act- 
Recreation  residence  lots 

appraisal  procedures 

and  recreation 

residence  uses 

management;  comments 

due  by  8-11-03; 

published  5-13-03  [FR 

03-11695] 
Recreation  residences 

management  and  fee 

assessment:  comments 

due  by  8-11-03; 

published  5-13-03  [FR 

03-11694] 

AGRICULTURE 

DEPARTMENT 

Farm  Service  Agency 

Program  regulations: 
Value-added  producer 
•grants  and  agricultural 
innovation  centers; 
comments  due  by  8-12- 
03;  Dublished  6-13-03  [FR 
03-14840] 

AGRICULTURE 
DEPARTMENT 

Rural  Business-Cooperative 
Service 

Program  regulations: 
Value-added  producer 
grants  and  agricultural 
innovation  centers; 
comments  due  by  8-12- 
03;  published  6-13-03  [FR 
03-14840] 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Guaranteed  Rural  Rental 

Housing  Program; 

comments  due  by  8-11- 

03;  published  6-10-03  [FR 

03-14480] 
Value-added  producer 

grants  and  agricultural 

innovation  centers; 

comments  due  by  8-12- 

03;  published  6-13-03  [FR 

03-14840] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Value-added  producer 
grants  and  agricultural 
innovation  centers; 
comments  due  by  8-12- 
03;  published  6-13-03  [FR 
03-14840] 

AGRICULTURE 
DEPARTMENT 

Biodlesel  Fuel  Education 
Program;  administrative 


proviskms;  comments  due 
by  8-14-03;  published  7-15- 
03  [FR  03-17851] 
Federal  assistance 
transactions;  general 
program  administration 
regulations;  comments  due 
by  8-15-03;  published  7-16- 
03  [FR  03-17777] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
AtnK>spt>eric  Administration 

Endangered  and  threatened 
species: 

Sea  turtle  conservation 
requirements — 
Gulf  of  Mexico  and 
Atlantic  Ocean:  turtle 
excluder  devices; 
comments  due  by  8-14- 
03;  published  7-30-03 
[FR  03-19375] 
Fishery  conservation  and 
management: 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  8-12-03;  putMished 
7-28-03  [FR  03-19147] 
West  Coast  States  and 
Western  Pacific 
fisheries — 
Pacific  mackerel; 
comments  due  by  8-13- 
03;  published  7-29-03 
[FR  03-19259] 
CONSUMER  PRODUCT 
SAFETY  COMMISSION 
Poison  prevention  packaging: 
Child-resistant  package 
requirements — 
Unit  dose  packaging; 
pass/fall  criterion; 
petition;  comments  due 
by  8-15-03;  published 
6-16-03  [FR  03-15064] 
DEFENSE  DEPARTMENT 
Acquisition  regulations: 
Activity  address  codes  in 
contract  numt)ers; 
comments  due  by  8-11- 
03:  published  6-11-03  [FR 
03-14782] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Califomia;  comments  due  by 
8-15-03;  published  7-16- 
03  [FR  03-17972] 

New  York;  comments  due 
by  8-15-03;  published  7- 
16-03  [FR  03-18003] 
Pesticides;  tolerarKes  in  food, 

animal  feeds,  and  raw 

agricultural  commodities: 

Mettioprene;  comments  due 
by  8-11-03;  put)lished  6- 
11-03  [FR  03-14330] 


IV 
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and 
nd 

concepts 
t:  technical 

ument; 
due  by  8-1 5- 

7-16-03 
75] 


services: 


Water  pollution  tontrd: 
Pollutants  analysis  test 
procedures;  guidelines — 
Detection  ai^d  quantitation 

pfoceduri 

detection 

quantitati 

assessm' 

support  di 

comment! 

03;  publi; 

[FR  03-1 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier 
Federal-State  Joint  Board 
on  Universa  Service — 
Deployment  and 
subscriber  ship 
promotion  in  unserved 
and  undeiserved  areas, 
including  tribal  and 
insular  ardas;  comments 
due  by  8-15-03; 
published  7-16-03  [FR 
03-17568] 
Radio  stations;  t^ble  of 
assignments: 
Pennsylvania;  Icomments 
due  by  8-14  03;  published 
7-7-03  [FR  113-16962] 

HEALTH  AND  I-  UMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  tor  human  consumption: 
Current  good  manufacturing 
practice- 


Dietary  supf  lements  and 


dietary  su 


)plement 


ingredients;  comments 
due  by  8-11-03; 
published  5-19-03  [FR 
03-12366] 

HOMELAND  SEPURITY 

DEPARTMENT 

Coast  Guard 

Drawbridge  opetfetions: 
New  Jersey:  c  smments  due 
by  8-11-03;  published  6- 
11-03  [FR  0  3-14799) 

Navigation  aids: 
Technical  infoimation 
affecting  budys.  sound 
signals,  intei  national  rules 
at  sea,  com  nunications 


procedures 
navigational 


revision;  conments  due 


by  8-12-03; 


14-03  [FR  0  3-11987] 

Correction;  ( omments  due 
by  8-12-0: 1;  published 
5-22-03  [FR  C3-11987] 
Ports  and  waten^ays  safety: 
Arthur  Kill,  NJ  and  NY; 
regulated  m  vigation  area; 
comments  due  by  8-15- 
03;  puWishep  7-16-03  [FR 
03-17906] 


and  large 
buoys; 


published  5- 


Cuyahoga  River,  Cleveland, 

OH;  safety  zone; 

comments  due  by  8-15- 

03;  published  7-16-03  [FR 

03-17908] 
Puget  Sound.  WA; 

protection  of  large 

passenger  vessels; 

security  arKJ  safety  zones; 

comments  due  by  8-14- 

03;  published  7-15-03  [FR 

03-17723] 

HOMELAND  SECURITY 
DEPARTMENT 

Support  Anti-Terrorism  by 
Fostering  Effective 
Technologies  Act  of  2002 
(SAFETY  Act); 
implementation;  comments 
due  by  8-11-03;  published 
7-11-03  [FR  03-17561] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Missouri  bladderpod; 
comments  due  by  8-11- 
03;  published  6-10-03  [FR 
03-14355] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
8-15-03;  published  7-16- 
03  [FR  03-17967] 
West  Virginia;  comrhents 
due  by  8-15-03;  published 
7-31-03  [FR  03-19436] 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Homeland  Security  Act  of 
2002;  implementation — 
Severe  shortage  of 
candidates  and  critical 
hiring  needs; 
Govemmentwide  human 
resources  flexibilities 
(direct-hire  authority, 
etc.);  comments  due  by 
8-12-03;  published  6-13- 
03  [FR  03-14971] 
Retirement: 
Homeland  Security  Act  of 
2002— 

Voluntary  eariy  retirement; 
comments  due  by  8-12- 
03;  published  6-13-03 
[FR  03-14970] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 

DOD  commerical  air  carrier 
evaluators;  credentials; 


comments  due  by  8-11- 
03;  published  7-10-03  [FR 
03-17459] 
Ainworthiness  directives: 

Domier;  comments  due  by 
8-11-03;  published  7-15- 
03  [FR  03-17817] 

Empresa  Brasileira  de 
Aeronautica,  S.A. 
(EMBRAER);  comments 
due  by  8-15-03;  published 
7-16-03  [FR  03-17951] 

Eurocopter  France; 
comments  due  by  8-11- 
03;  published  6-11-03  [FR 
03-14135] 

New  Piper  Aircraft,  Inc.; 
comments  due  by  8-11- 
03;  published  6-3-03  [FR 
03-13792] 
Class  D  airspace;  comments 

due  by  8-15-03;  published 

6-20-03  [FR  03-15676] 
Class  E  airspace;  comments 

due  by  8-15-03;  published 

6-20-03  [FR  03-15677] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 
Motor  carrier  safety  standards: 
Household  goods 
transporiation;  consumer 
protection  regulations; 
comments  due  by  8-11- 
03;  published  6-11-03  [FR 
03-14439] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Child  restraint  anchorage 
systems;  comments  due 
by  8-11-03;  published 
6-27-03  [FR  03-15953] 
Tire  safety  information; 
correction;  comments  due 
by  8-11-03;  published  6- 
26-03  [FR  03-15875] 
Tires;  performance 
requirements;  comments 
due  by  8-11-03;  published 
6-26-03  [FR  03-15874] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazard  communication 
requirements  changes; 
labels  and  placards 
specifications  for  materials 
poisonous  by  inhalation; 
revisions;  comments  due 
by  8-11-03;  published  6- 
11-03  [FR  03-14583] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes,  etc: 


Statutory  stocl(  options; 
comments  due  by  8-12- 
03;  published  6-9-03  [FR 
03-13581] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  htp:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  74/P.L.  108-67 

To  direct  the  Secretary  of 
Agriculture  to  convey  certain 
land  in  the  Lake  Tahoe  Basin 
Management  Unit,  Nevada,  to 
the  Secretary  of  the  Interior, 
in  trust  for  the  Washoe  Indian 
Tribe  of  Nevada  and 
CaWomia.  (Aug.  1,  2003;  117 
Stat.  880) 

S.  128(VP.L.  108-68 

To  amend  the  PROTECT  Act 
to  clarify  certain  volunteer 
liability.  (Aug.  1,  2003;  117 
Stat.  883) 

Last  List  August  1,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpy/ 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Microfiche  Editions  Available... 


Federal  Register 

The  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  monthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarteriy  basis,  is  published  in  24x 
microfiche  format  and  the  current 
year's  volumes  are  mailed  to 
subscribers  as  issued. 


Microfiche  Subscription  Prices: 
Federal  Register 

One  year:  S264.00 
Six  months:  $132.00 

Code  of  Federal  Regulations: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code 

*5419 


I I    lIliS.  enter  the  following  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  Q  One  year  at  $264  each 

D  Six  months  at  $132.00 
Code  of  Federal  Regulations  (CFRM7)       Q  One  year  at  $298  each 


Charge  your  order. 

Its  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/attention  line 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 
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Rules  and  Regulations 


Federal  Register 
Vol.  68,  No.  153 
Friday.  August  8,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9  CFR  Part  77 
[Docket  No.  03-072-1] 

Tuberculosis  in  Cattle  and  Bison;  State 
and  Zone  Designations;  Delay  of 
Compliance  Date 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule;  delay  of 
compliance  date. 

SUMMARY:  When  we  amended  the  bovine 
tuberculosis  regulations  to  classify  the 
States  of  Texas,  California,  and  New 
Mexico  as  modified  accredited 
advanced,  we  delayed  the  date  for 
compliance  with  certain  identification 
and  certification  requirements  in  those 
regulations  until  September  30,  2003.  In 
this  action,  we  are  further  delaying  the 
date  for  compliance  until  March  30, 
2004. 

DATES:  The  date  for  complying  with 
certain  requirements  of  9  CFR  77.10  for 
sexually  intact  heifers,  steers,  and 
spayed  heifers  moving  interstate  from 
the  States  of  Texas,  California,  and  New 
Mexico  is  March  30,  2004.  (See  "Delay 
in  Compliance"  under  SUPPLEMENTARY 
INFORMATION.) 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Terry  Beals,  Senior  Staff  Veterinarian, 
Eradication  and  Surveillance  Team, 
National  Center  for  Animal  Health 
Programs,  VS,  APHIS,  4700  River  Road 
Unit  43,  Riverdale,  MD  20737-1231; 
(301)  734-5467. 
SUPPLEMENTARY  INFORMATION: 

Background 

Federal  regulations  implementing  the 
National  Cooperative  State/Federal 
Bovine  Tuberculosis  Eradication 
Program  are  contained  in  9  CFR  part  77, 


"Tuberculosis"  (referred  to  below  as  the 
regulations),  and  in  the  "Uniform 
Methods  and  Rules — Bovine 
Tuberculosis  Eradication"  (UMR), 
which  is  incorporated  by  reference  into 
the  regulations.  The  regulations  restrict 
the  interstate  movement  of  cattle,  bison, 
and  captive  cervids  to  prevent  the 
spread  of  bovine  tuberculosis.  Subpart  B 
of  the  regulations  contains  requirements 
for  the  interstate  movement  of  cattle  and 
bison  not  known  to  be  infected  with  or 
exposed  to  tuberculosis.  The  interstate 
movement  requirements  depend  upon 
whether  the  animals  are  moved  from  an 
accredited-free  State  or  zone,  modified 
accredited  advanced  State  or  zone, 
modified  accredited  State  or  zone, 
accreditation  preparatory  State  or  zone, 
or  nonaccredited  State  or  zone. 

Under  the  regulations  in  §  77.10, 
cattle  and  bison  that  originate  in  a 
modified  accredited  advanced  State  or 
zone  and  that  are  not  known  to  be 
infected  with  or  exposed  to  tuberculosis 
must  meet  certain  identification, 
certification,  and  testing  requirements 
prior  to  being  moved  interstate. 

Delay  in  Compliance 

We  recently  published  several  interim 
rules  that  amended  the  regulations  by 
changing  the  classification  of  the  States 
of  Texas,  California,  and  New  Mexico 
from  accredited  free  to  modified 
accredited  advanced  and  that  delayed 
compliance  with  certain  provisions  of 
§  77.10  until  September  30,  2003.  The 
interim  rule  that  amended  the 
classification  of  Texas  was  effective 
June  3,  2002,  and  published  in  the 
Federal  Register  on  June  6,  2002  (67  FR 
38841-38844,  Docket  No.  02-021-1);  in 
a  document  published  in  the  Federal 
Register  on  December  31,  2002,  the 
compliance  date  for  certain  provisions 
of  §  77.10  was  extended  from  Januajry  1, 
2003,  to  September  30,  2003  (67  FR 
79836-79837,  Docket  No.  02-021-3). 
The  interim  rule  that  amended  the 
classification  of  California  was  effective 
and  published  in  the  Federal  Register 
on  April  25,  2003  (68  FR  20333-20336, 
Docket  No.  03-005-1).  The  compliance 
date  for  certain  provisions  of  §  77.10 
was  September  30,  2003.  The  interim 
rule  that  amended  the  classification  of 
New  Mexico  was  effective  and 
published  in  the  Federal  Register  on 
July  24, 2003 (68  FR  43618-43621, 
Docket  No.  03-044-1).  Again,  the 


compliance  date  for  certain  provisions 
of  §  77.10  was  September  30,  2003. 

The  specific  provisions  of  §  77.10  that 
have  a  delayed  compliance  date  are: 

•  The  identification  of  sexually  intact 
heifers  moving  to  approved  feedlots  and 
steers  and  spayed  heifers  moving  to  any 
destination  (§ '77.10(b)): 

•  The  identification  requirements  for 
sexually  intact  heifers  moving  to 
feedlots  that  are  not  approved  feedlots 
(§  77.10(d)):  and 

•  Because  identification  is  required 
for  certification,  the  certification 
requirements  for  sexually  intact  heifers 
moving  to  unapproved  feedlots 

(§  77.10(d)). 

Initially,  we  delayed  the  compliance 
with  these  requirements  for  the  State  of 
Texas  for  two  reasons.  First,  the  size  of 
the  cattle  industry  in  Texas  necessitated 
additional  time  to  implement  the 
identification  requirements  of  the 
regulations.  Second,  some  cattle  that 
had  begun  moving  through  channels 
prior  to  the  change  in  Texas' 
tuberculosis  status  would  not  have"  been 
identified  at  their  premises  of  origin.  In 
addition,  we  subsequently  delayed  the 
compliance  date  in  response  to 
comments  received  on  the  interim  rule 
that  classified  Texas  as  modified 
accredited  advanced  and  that  also 
solicited  comments  on  the  current 
regulatory  provisions  of  the  domestic 
bovine  tuberculosis  eradication 
program.  The  compliance  date  was 
delayed  for  California  and  New  Mexico 
to  provide  equitable  treatment  for 
producers  in  California  and  New 
Mexico. 

Based  on  the  comments  that  we 
received  on  the  interim  rule  for  Texas, 
it  appears  that  the  tuberculosis  risk 
associated  with  the  movement  of 
nonbreeding  cattie  from  modified 
accredited  advanced  States  or  zones 
through  feeder  channels  to  slaughter  is 
low  and  that  identification  requirements 
for  certain  cattie  destined  for  slaughter 
may  be  unnecessary.  Therefore,  we  are 
considering  proposing  several  changes 
to  the  regulations  as  a  result  of  those 
comments  and  are  further  delaying  the 
date  for  compliance  with  the 
identification  and  certification 
requirements  of  §  77.10(b)  and  (d)  for 
nonbreeding  cattle  imtil  March  30, 
2004.  As  stated  in  the  interim  rule  for 
Texas,  this  delay  in  compliance  does 
not  apply  to  the  movement  of  cattie 
from  the  former  modified  accredited 
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advanced 
Counties, 


z#ne  in  El  Paso  and  Hudspeth 
U.S.C.  8301-8317;  7  CFR  2.22, 


T( 


Authority: 

2.80.  and  37114 

Done  in  Wi  shington,  DC,  this  5th  day  of 
August  2003. 
Peter  Fernan  lez. 


Acting 
Health 


[FR  Doc.  03-: 

aiUJNG  CODE 


Admikistmtor,  Animal  and  Plant 
Inspei  tion  Service. 

0248  Filed  8-7-03;  8:45  am) 


2110-34-P 


DEPARTME  NT  OF  TRANSPORTATION 
Avi  ition  Administration 


Federal 
14  CFR  Par* 


25 


[Docket  No.  ltAA-2002-1 1 346;  Amendment 
No.  25-110] 


RIN2120-AH38 


Lower  Deck 

Transport 

Correction 


Service  Compartments  on 
Clategory  Airplanes; 


Federal  Aviation 

(FAA),  DOT. 

ACTION:  Fin4l  rule;  correction. 


AGENCY 

Administralton 


Ti 


o 


is  dbcument  makes 

the  final  rule  published  in 
Register  on  June  19,  2003. 
ar^ended  the  airworthiness 
transport  category 

lower  deck  service 


SUMMARY: 

corrections 
the  Federal 

That  rule 
standards  f( 
airplanes  coticemmg 
compartmei  ts 


ifir 


EFFECTIVE 

effective  on 


DATE:  This  correction  is 
August  8,  2003. 


FOR  FURTHEf   INFORMATION  CONTACT: 

fayson  Claaj,  telephone  (425)  227-2194. 

SUPPLEMENTARY  INFORMATION: 
Correction 


■  In  the  fina 
published 
36880),  maUe 


rule  FR  Doc.  03-15532, 
June  19,  2003,  (68  FR 
the  following  corrections: 

1 .  On  pagd  36880,  in  column  1  in  the 
heading  sec  ion,  beginning  on  line  4, 
correct  "Amendment  No.  110"  to  read 
"Amendmeit  No.  25-110". 

2.  On  page  36883,  in  the  third  column, 
on  the  first  Ine.  correct  the  word 

"surface"  tqread  "service." 

Issued  in  V^ashington,  DC  on  August  4, 
2003. 

Donald  P.  Bytne, 

Assistant  Chi  [f  Counsel  for  Regulations. 
[FR  Doc,  O.J-;  0283  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4  )ia-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-357-AD;  Amendment 
39-1 3253;  AD  2003-1 6-01  ] 

RIN2120-AA64 

Airworttilness  Directives;  McDonnell 
Douglas  Model  MD-11  and-11F 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  -llF 
airplanes,  that  requires  modifying  the 
overhead  instrument  lighting  by 
relocating  the  dimmer  control  unit  and 
revising  the  wire  routing.  This  action  is 
necessary  to  prevent  overheating  and 
internal  component  failure  of  the 
dimmer  control  unit  of  the  overhead 
instrument  lighting,  which  could  result 
in  smoke  and/or  fire  in  the  flight 
compartment.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Effective  September  12,  2003. 
The  incorporation  by  reference  of 
tertain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12.2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division.  3855 
Lakewood  Boulevard.  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,, 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137:  telephone  (562)  627-5343; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 


that  is  applicable  to  certain  McDonnell 
Douglas  Model  MD-11  and  -llF 
airplanes  was  published  in  the  Federal 
Register  on  May  15.  2002  (67  FR  34635). 
That  action  proposed  to  require 
modifying  the  overhead  instrument 
lighting  by  relocating  the  dimmer 
control  unit  and  revising  the  wire 
routing. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  The  FAA 
has  given  due  consideration  to  the 
comments  received. 

One  commenter  states  no  objection  to 
the  proposed  AD. 

Request  To  Ensure  That  Relocation  of 
Switch  Would  Eliminate  Unsafe 
Condition 

Two  commenters  express  concern 
about  whether  relocating  the  dimmer 
control  unit  for  the  overhead  instrument 
light  from  its  existing  location  to  a 
better-ventilated  area  will  adequately 
address  the  unsafe  condition.  The 
commenters  note  that  the  proposed  AD 
states  that  inadequate  heat  dissipation 
in  the  existing  location  contributed  to 
the  overheating  and  internal  component 
failure  of  the  dimmer  control  unit.  Both 
commenters  question  whether  the 
proposed  AD  is  addressing  the  root 
cause  of  the  smoke  in  the  flight  deck — 
i.e..  the  failure  of  the  internal 
components  in  the  dimmer  control  unit. 
The  commenters  noted  that  a  related 
AD,  AD  98-24-02,  amendment  39- 
10889  (63  FR  63402,  November  13, 
1998).  requires  a  modification  of  the" 
dimmer  control  unit  to  replace  the 
capacitor  in  the  dimmer  control  unit 
with  a  new  capacitor  having  a  higher 
temperature  rating.  One  of  the 
commenters  notes,  however,  that,  even 
after  accomplishment  of  AD  98-24-02, 
several  operators  have  reported  events 
involving  smoke  in  the  flight  deck  and 
failure  of  the  new  capacitors.  Both 
commenters  question  whether  adequate 
research  has  been  done  to  ensure  that 
relocating  the  dimmer  control  unit  will 
preclude  the  overheating  condition  that 
can  lead  to  smoke  in  the  flight  deck. 
One  of  the  commenters  states  that  the 
airplane  manufacturer  has  informed  it 
that  no  on-aircraft  temperature  readings 
were  taken  either  before  or  after 
relocating  the  dimmer  control  unit.  That 
commenter  requests  that  such  on- 
aircraft  testing  be  accomplished  before 
the  FAA  proceeds  with  this  rulemaking 
action. 

We  infer  that  the  commenters  want  us 
to  postpone  the  proposed  ridemaking 
until  further  testing  and  analysis  are 
done  to  ensure  that  the  proposed  action 
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will  address  the  unsafe  condition.  We 
concur  with  the  commenters'  request 
and  have  delayed  issuance  of  this  final 
rule  until  now.  Testing  was  performed 
on  a  Model  MD-11  airplane  to  measure 
the  temperatiu^  of  the  dimmer  control 
unit  in  the  existing  and  new  locations. 
The  dimmer  control  unit  had  been 
modified  to  incorporate  the  new 
capacitor.  Internal  and  external 
temperatures  of  the  dimmer  control 
unit,  including  temperature  of  the  new 
capacitor,  were  recorded  every  10 
seconds  for  an  hour  and  forty  minutes. 
Analysis  of  the  test  results  revealed  that 
the  capacitor  in  the  dimmer  control  unit 
was  heated  to  approximately  90  percent 
of  its  temperature  rating  in  its  old 
location  versus  approximately  60 
percent  of  its  temperature  rating  in  the 
new  location.  These  results  support  the 
hypothesis  that  the  lack  of  heat 
dissipation  in  the  existing  location  of 
the  dimmer  control  unit  contributes  to 
the  overheating  condition  and  capacitor 
failure;  moving  the  dimmer  control  unit 
to  the  new  location  should  correct  this 
unsafe  condition.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Another  commenter  states  that  it  does 
not  agree  that  relocating  the  dimmer 
control  unit  will  be  effective  in 
preventing  the  overheating  condition. 
The  commenter  states  that  increased 
ventilation  may  "fan  the  flames."  The 
commenter  states  that  it  has  developed 
and  tested  a  modified  model  of  the 
dimmer  control  unit,  for  which  the  FAA 
has  gpanted  a  Parts  Manufacturing 
Approval  (PMA).  The  commenter  states 
that  redesign  of  the  circuitry  in  this 
modification  eliminates  the  possibility 
of  capacitor  overheating.  The 
commenter  requests  that  we  consider  its 
modified  dimmer  control  unit  as  a 
proposed  corrective  action. 

We  do  not  concur.  Testing  has  shown 
that,  rather  than  "fanning  the  flames," 
relocating  the  dimmer  control  unit  to  a 
better  ventilated  area  will  ensure  that 
airflow  is  increased  and  heat  is 
dissipated  more  effectively,  which  will 
alleviate  the  overheating  condition.  The 
testing  described  previously  supports 
this  action.  Further,  we  recognize  that, 
in  order  to  obtain  a  PMA  to  replace  or 
modify  a  type  certificated  product,  a 
part  is  required  to  meet  the 
airworthiness  requirements  of  the 
Federal  Aviation  Regulations  (FARs) 
applicable  to  the  airplane  model  on 
which  the  part  is  to  be  installed.  The 
part  approved  by  the  PMA  must  have 
been  subjected  to  all  necessary  tests  and 
computations  as  one  method  of  showing 
compliance  with  the  applicable 
airworthiness  requirements.  However, 
the  airworthiness  requirements  approval 
for  installing  a  part  approved  by  a  PMA 


may  not  address  unsafe  conditions  that 
are  likely  to  be  encountered  in  service 
operations.  In  addition,  we  require  the 
holder  of  the  type  certificate  for  the 
subject  airplane  model  to  make  the 
necessary  design  changes  to  correct  an 
unsafe  condition  by  submitting 
appropriate  design  changes  for  approval 
and,  upon  the  approval  of  the  design 
changes,  make  available  the  descriptive 
data  covering  the  changes  to  all 
operators  of  airplanes  previously 
certificated  under  the  type  certificate. 
For  these  reasons,  we  cannot  mandate  a 
part  approved  by  a  third-party  PMA  to 
correct  an  unsafe  condition.  However, 
per  the  provisions  of  paragraph  (b)  of 
this  AD,  em  operator  may  submit  a 
request  for  approval  of  the  installation 
of  a  modified  dimmer  control  unit,  such 
as  the  one  to  which  the  commenter 
refers,  as  an  alternative  method  of 
compliance  (AMOC)  with  this  AD.  The 
request  should  include  adequate  data  to 
justify  that  installation  of  the  modified 
dimmer  control  imit  will  provide  an 
acceptable  level  of  safety.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

Request  To  Consider  Parallel 
Rulemaking  for  Other  Airplanes  and 
Other  Areas 

One  commenter  is  concerned  that  the 
overheating  condition  and  capacitor 
failures  in  the  dimmer  control  unit  may 
also  occur  on  other  airplane  models, 
such  as  McDonnell  Douglas  Model  MD- 
10  and  DC-10  airplanes,  or  on  other 
dimmer  control  units  installed  in 
locations  other  than  the  overhead  area. 
The  commenter  notes  that  capacitor 
failures  within  the  dimmer  control  units 
on  other  airplane  models  have  been 
observed  and  tracked  for  identification 
of  the  cause.  The  commenter  provides 
data  on  these  other  occurrences. 

We  have  reviewed  the  data  provided 
by  the  commenter.  These  data  reveal 
that  capacitor  failures  in  the  overhead 
dimmer  control  unit  on  other  airplanes 
do  not  represent  systemic  failures,  and 
capacitor  failures  at  other  locations  on 
the  airplane  are  not  related  to 
overheating  and  are  not  systemic 
failures.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002).  which  governs  the 


FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figiues  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  accoiuit  for  various  inflationary  costs 
in  the  airline  industry,  we  find  h 
appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $60  per 
work  hour  to  $65  per  work  hour.  The 
economic  impact  information,  below, 
has  been  revised  to  reflect  this  increase 
in  the  specified  hourly  labor  rate. 

Cost  Impact  ' 

There  are  approximately  195 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
74  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
approximately  4  work  hoius  per 
airplane  to  accomplish  the  actions,  and 
that  the  average  labor  rate  is  $65  per 
work  hour.  Required  parts  will  cost 
approximately  $101  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$26,714,  or  $361  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  Include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the-national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"'significant  rule"  under  DOT 
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(a)  Within  1 8  months  after  the  effective 
date  of  this  Ap:  Modify  the  overhead 


instrument  lighting  by  relocating  the  dimmer 
control  unit  and  revising  the  wire  routing,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-33A071,  Revision  01, 
dated  September  24,  2001. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Ser\'ice 
Bulletin  MD11-33A071,  Revision  01.  dated 
September  24.  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division.  3855  Lcikewood 
Boulevard.  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  at  the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
September  12,  2003. 

Issued  in  Renton,  Washington,  on  July  29, 
2003. 
Kalene  C.  Yanamura,  ' 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-19681  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4910-1 3-P 


OEPARTMErn*  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-144-AD;  Amendment 
39-13254;  AD  2003-16-02] 

RIN  2120-AA64 

Airwortliiness  Directives;  McDonnell 
Douglas  Model  DC-10-10,  DC-IO-IOF. 
DC-10-15,  DC-10-30,  DC-10-30F 
(KC10A  and  KDC-10),  DC-10-40,  DC- 
10-40F,  MD-10-10F,  and  MD-10-30F 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AID)  that  is 
applicable  to  certain  McDoimell 
Douglas  transport  category  airplanes 
listed  above.  This  action  requires 
inspecting  the  fuel  boost/transfer  pumps 
or  reviewing  the  airplane  maintenance 
records  to  determine  the  part  number  of 
the  fuel  boost/transfer  pumps,  and 
follow-on  actions  if  necessary.  This 
action  is  necessary  to  prevent  heated 
localized  temperatures  within  the  fuel 
boost/transfer  pumps  due  to  frictional 
heating,  which  could  result  in  a 
potential  source  of  ignition  in  a  fuel 
tank  and  consequent  fire  or  explosion. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  August  25,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  25, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  7.  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-1 14,  > 

Attention:  Rules  Docket  No.  2003-NM- 
144-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-N'M-144-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
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be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846, 
Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Philip  C.  Kush,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-1 40L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5263;  fax  (562) 
627-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  two  reports  of  evidence  of 
heat  damage  to  the  reprime  impeller 
area  found  dtiring  a  visual  inspection  of 
the  fuel  ptunps  on  certain  Boeing  Model 
747  series  airplanes.  The  heat 
discoloration  of  the  damaged  parts 
indicates  that  the  fuel  pumps  were 
exposed  to  high  temperatures  due  to 
frictional  heating  between  pump 
components.  Such  conditions  within 
the  pumps  can  create  a  potential 
ignition  source  and  auto-ignition  of 
vapors  could  occiu",  which  could  result 
in  fire  or  explosion  in  a  fuel  tank. 
A  review  of  design  data  by  the 
manufacturer  revealed  that  a  fuel  boost/ 
transfer  pump  having  Hydro- Aire  part 
number  (P/N)  60-84  7-1 A  has  less 
internal  fuel  retention  capability  than 
other  fuel  boost/transfer  pumps.  It  was 
determined  that  the  smaller  fuel 
retention  capability  of  the  Hydro- Aire 
fuel  pumps  may  intensify  the  frictional 
heating.  Replacement  of  the  Hydro-Aire 
fuel  pumps  with  the  improved  piunps 
will  minimize  the  risk  of  a  potential 
ignition  source  in  the  fuel  tank. 

Similar  Models 

The  fuel  boost/transfer  pump's  of  the 
reprime  impeller  area  of  the  Hydro-Aire 
P/N  60-847-lA  on  McDonnell  Douglas 
Model  DC-IO-IO,  DC-10-lOF,  DC-10- 
15,  DC-10-30,  DC-10-30F  (KClOA  and 
KDC-10),  DC-10-40,  DC-1Q-40F,  MD- 
10-1  OF,  and  MD-10-30F  airplanes  are 
similar  to  those  on  Boeing  Model  737- 
600.  -700,  -700C,  -800,  and  -900  series 
airplanes.  Model  747  series  airplanes, 
and  Model  757  series  airplanes. 


Therefore,  all  of  these  models  may  be 
subject  to  the  same  unsafe  condition. 

Other  Relevant  Ruleanaking 

The  FAA  has  previously  issued  the 
following  two  ADs  that  concern  the  fuel 
boost/transfer  pumps  on  Boeing  Model 
737-600,  -700,  -700C,  -800,  and  -900 
series  airplanes.  Model  747  series 
airplanes,  and  Model  757  series 
airplanes: 

1.  AD  2002-24-51,  amendment  39- 

12992  (68  FR  10,  January  2,  2003), 
applicable  all  Boeing  Model  737-600, 
-700,  -700C,  -800,  and  -900  series 
airplanes.  Model  747  series  airplanes, 
and  Model  757  series  airplanes,  requires 
revising  the  Airplane  Flight  Manual 
(AFM)  to  require  the  flightcrew  to 
maintain  certain  minimum  fuel  levels  in 
the  center  fuel  tanks,  and,  for  certain 
airplanes,  to  prohibit  the  use  of  the 
horizontal  stabilizer  fuel  tank  and 
certain  center  auxiliary  fuel  tanks. 

2.  AD  2002-24-52,  amendment  39- 

12993  (68  FR  14,  January  2,  2003), 
applicable  to  all  Boeing  Model  747-400, 
— 400D,  and  — 400F  series  airplanes, 
requires  revising  the  AFM  to  require  the 
flightcrew  to  maintain  certain  minimum 
fuel  levels  in  the  center  fuel  tanks,  and 
to  prohibit  the  use  of  the  horizontal 
stabilizer  fuel  tank.  That  AD  also 
removes  the  reference  to  placards  that 
was  specified  in  the  operating 
limiations  required  by  AD  2002-24-51. 

This  AD  will  not  affect  the  ciurent 
requirements  of  any  of  those  previously 
issued  ADs. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  (ASB) 
DC10-28A241,  dated  April  24,  2003, 
which  describes,  among  other  things, 
the  following: 

•  Condition  1 — Procedures  for 
reviewing  the  airplane  maintenance 
records  to  determine  if  any  fuel  boost/ 
transfer  pump  having  P/N  60-847-lA  is 
installed.  If  the  records  show  that  none 
of  the  pumps  have  P/N  60-847-lA,  no 
further  action  is  necessary. 

•  Condition  2 — Procediu-es  for  a 
visual  inspection  to  determine  if  a 
pump  having  P/N  60-847-lA  is 
installed.  If  the  inspection  shows  that 
no  pimip  having  P/N  60-847-lA  is 
installed,  no  further  action  is  necessary. 

•  Condition  3,  Option  la. — 
Procedures  to  replace  the  pump  with  a 
new  pump,  if  the  records  or  visual 
inspection  verify  that  a  pump  having  P/ 
N  60-847-lA  is  installed  and 
replacement  pumps  are  available. 

•  Condition  3,  Option  2a. — 
Procedures  to  deactivate  any  pimip 


having  P/N  60-847-lA  if  replacement 
pumps  are  not  available. 

•  Condition  3,  Option  2b. — 
Procedures  to  relocate  pumps  having  P/ 
N  60— 847— lA,  if  replacement  pumps  are 
not  available. 

In  addition.  Appendix  A, 
Recommended  Operating  Limitations,  of 
the  ASB  describes  certain  operating 
procedures,  limitations,  and  related 
maintenance  actions  intended  to 
prevent  fuel  vapors  from  coming  into 
contact  with  a  possible  ignition  source 
in  the  fuel  tanks. 

The  accomplishment  of  certain 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  requires  accomplishment 
of  certain  actions  specified  in  the 
service  bulletin  described  previously, 
except  as  discussed  below. 

Dififerences  Between  This  AD  and  the 
Service  Bulletin 

The  service  bulletin  recommends  a 
review  of  the  airplane  maintenance 
records  to  determine  if  a  certain  P/N  for 
the  fuel  boost/transfer  pump  is 
installed.  This  AD  requires  a  general 
visual  inspection  to  determine  the  P/N. 
In  lieu  of  the  inspection,  a  review  of  the 
airplane  maintenance  records  is 
acceptable  if  the  P/N  of  the  pump  can 
be  positively  determined  fit)m  that 
review. 

While  Option  2.b.  of  the  service 
bulletin  recommends  replacement  of  all 
relocated  pumps  within  18  months  after 
issue  date  of  the  service  bulletin,  this 
AD  requires  only  the  relocation  of  the 
pumps,  or  deactivation  of  the  pumps 
having  P/N  60-847-lA  per  the 
McDonnell  Douglas  DC-10  Minimum 
Equipment  List. 

Appendix  A  of  the  service  bulletin 
contains  operating  limitations  and 
related  maintenance  actions  for  fuel 
boost/transfer  pumps  having  P/N  60- 
847-lA  that  are  installed  in  all  locations 
except  those  boost  pumps  located  in  the 
aft  position  of  the  main  tanks.  This  AD 
does  not  specify  implementation  of  the 
operating  limitations  and  related 
maintenance  actions  for  boost  pumps  in 
the  aft  position  of  the  main  tanks  since 
these  piunps  are  edways  covered  with 
fuel  during  takeoff,  which  prevents 
heated  localized  temperatiures  from 
occurring  within  the  fuel  boost/transfer 
pump  due  to  ftictional  heating. 
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Changes  to  l4  CFR  Part  39/Efiect  on  the 
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interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-144-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulatioh 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.Jt  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  piu'suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 


2003-16-02     McDonnell  Douglas: 

Amendment  39-13254.  Docket  2003- 
NM-144-AD. 

Applicability:  Model  DC-10-10,  DC-10- 
lOF,  DC-10-15,  DC-10-30,  DC-10-30F 
(KCIOA  and  KDC-10),  DC-10-40,  DC-10- 
40F,  MD-10-lOF,  and  MD-10-30F  airplanes; 
as  listed  in  Boeing  Alert  Service  Bulletin 
(ASB)  DC10-28A241,  dated  April  24,  2003; 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  heated  localized  temperatures 
within  the  fuel  boost/transfer  pumps  due  to 
frictional  heating,  which  could  result  in  a 
potential  source  of  ignition  in  a  fuel  tank  and 
consequent  fire  or  explosion,  accomplish  the 
following: 

Inspection/Records  Review/Follow-on 
Actions 

(a)  Within  90  days  after  the  effective  date 
of  this  AD:  Do  a  general  visual  inspection  of 
the  fuel  boost/transfer  pumps  to  determine  if 
Hydro-Aire  part  number  (P/N)  60-847-lA  is 
installed.  Instead  of  inspecting  the  pumps,  a 
review  of  the  airplane  maintenance  records  is 
acceptable  if  the  P/N  of  the  pumps  can  be 
positively  determined  from  that  review.  Do 
the  actions  per  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  DC10-28A241, 
dated  April  24,  2003. 

(1)  If  the  inspection  and/or  records  verify 
that  no  pump  having  P/N  60-847-lA  is 
installed,  no  further  action  is  required  by  this 
paragraph. 

(2)  If  the  inspection  and/or  records  verify 
that  a  pump  having  P/N  60-847-lA  is 
installed,  do  the  applicable  actions  specified 
in  paragraph  (b)  of  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked."  ' 

(b)  With  the  exception  of  fuel  boost  pumps 
having  P/N  60-847-lA  that  are  located  in  the 
aft  position  of  the  main  tanks:  Do  the 
applicable  actions  specified  in  paragraph 
(b)(1)  or  (b)(2)  of  this  AD,  at  the  applicable 
times  specified,  per  the  Work  Instructions  of 
Boeing  Alert  Service  Bulletin  DC10-28A241, 
dated  April  24,  2003. 

(1)  If  replacement  pumps  having  either  P/ 
N  60-847-2  or  P/N  60-847-3  are  available, 
within  90  days  after  the  effective  date  of  this 
AD,  replace  the  pumps  per  Option  1  of 
Condition  3  of  the  ASB.  With  the  exception 
of  paragraph  (c)  of  this  AD,  this  constitutes 
terminating  action  for  the  requirements  of 
this  AD. 

(2)  If  replacement  pumps  are  not  available, 
do  the  actions  specified  in  paragraph  (b)(2)(i), 
(b)(2)(ii),  or  (b)(2)(iii)  of  Uiis  AD  within  90 
days  after  the  effective  date  of  this  AD. 
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(i)  Deactivate  pumps  having  P/N  60-847- 
lA  per  the  McDonnell  Douglas  DC-10 
Minimum  Equipment  List  (MEL)  and  replace 
the  pump  with  a  pump  having  P/N  60-847- 
2  or  60-847-3  within  the  time  limitations 
specified  in  the  MEL,  per  Option  2a.  of 
Condition  3  of  the  ASB. 

(ii)  Relocate  the  pumps  per  Option  2b.  of 
Condition  3  of  the  ASB.  Or, 

(iii)  Insert  Appendix  A  of  the  ASB  into  the 
Limitations  Section  of  the  Airplane  Flight 
Manual. 

Note  2:  Fuel  boost  pumps  having  P/N  60- 
847-lA  that  are  located  in  the  aft  position  of 
the  main  tanks  are  always  covered  with  ftiel 
during  takeoff;  therefore,  operating  the 
airplane  per  the  operations  limitations 
specified  in  Appendix  A  of  Boeing  Alert 
Service  Bulletin  DC10-28A241,  dated  April 
24,  2003,  is  unnecessary. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD.  no 
person  shall  replace  a  fuel  boost/transfer 
pump  on  any  airplane  with  a  fuel  boost/ 
transfer  pump  having  Hydro-Aire  P/N  60- 
847-lA,  unless  that  pump  is  installed  in  the 
aft  position  of  the  main  tanks.  A  fuel  boost/ 
transfer  pump  having  Hydro-Aire  P/N  60- 
847-lA  that  is  removed  for  inspection  per 
paragraph  (a)  of  this  AD  may  be  reinstalled 
until  paragraph  (b)  of  this  AD  is  complied 
with. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office,  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Incorporation  by  Reference 

(e)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  per  Boeing  Alert 
Service  Bulletin  DC10-28A241,  dated  April 
24,  2003.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard.  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood.  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW.,  suite  700.  Washington, " 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
August  25,  2003. 

Issued  in  Renton,  Washington,  on  July  29, 
2003. 

AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-19682  Filed  8-7-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NE-41-AD;  Amendment 
39-13258;  AD  2003-16-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D-200  Series  Turbofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airwOTthiness  directive  (AD)  that 
applies  to  Pratt  &  Whitney  (PW)  JT8D- 
209,  -217.  -217A,  -21 7C,  and  -219 
series  turbofan  engines.  This 
amendment  requires  removal  and 
replacement  of  protective  coating  of  the 
7th  and  9th  through  12th  stage  high 
pressure  compressor  (HPC)  disks  and 
the  8th  stage  HPC  hub.  initial  and 
repetitive  inspections  for  corrosion  pits 
and  cracks,  and  removal  from  service  as 
required.  This  amendment  is  prompted 
by  reports  from  operators  of  cracks 
observed  in  JT8D  engine  steel  HPC 
disks.  We  are  issuing  this  AD  to  prevent 
fractiu-e  of  the  7th  and  9th  through  12th 
stage  HPC  disks  and  8th  stage  HPC  hub, 
resulting  in  uncontained  engine  failiu^ 
and  damage  to  the  airplane. 
DATES:  Effective  September  12,  200-3. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St..  East 
Hartford.  CT  06108;  telephone  (860) 
565-8770;  fax  (860)  565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Biu-lington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  PW 
JT8D-209,  -217,  -217A,  -217C,  and 


-219  series  turbofan  engines  was 
published  in  the  Federd  Register  on 
March  25,  2003  (68  FR  14351).  That 
action  proposed  to  require  removal  and 
replacement  of  protective  coating  of  the 
7th  and  9th  through  12th  stage  HPC 
disks  and  the  8th  stage  HPC  hub.  initial 
and  repetitive  inspections  for  corrosion 
pits  and  cracks,  and  removal  from 
service  as  required  in  accordance  with 
PW  alert  service  bulletin  (ASB)  JT8D 
A6435,  Revision  1,  dated  March  7,  2003. 

Conunents 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Disk  Tracking 

One  commenter  requests  that  the 
disks  inspected  using  PW  ASB  JT8D 
6435,  Revision  1,  dated  March  7,  2003, 
as  well  as  all  new  disks,  be  tracked  by 
the  engine  release  date  recorded  on  FAA 
337  form  or  equivalent  rather  than  per 
individual  disk  inspection  dates.  The 
commenter  feels  that  this  would 
significantly  reduce  the  burden  on 
airline  records  departments,  especially 
for  large  operators,  because  the  time 
between  the  disk  inspection  and  the 
engine  release  date  is  typically  not  more 
than  a  few  weeks. 

The  FAA  does  not  agree.  There  is  no 
way  to  ensure  that  the  time  between  the 
disk  inspection  and  the  engine  release 
date  will  always  be  a  short  or  controlled 
amount  of  time.  Some  operators  or 
repair  facilities  may  elect  to  store  disks 
in  their  inventory  for  long  periods  of 
time.  Unless  these  disks  are  preserved 
using  instructions  in  the  ASB,  the  time 
in  storage  must  be  counted  in  the 
accumulation  of  time  to  the  next 
inspection  because  the  corrosion 
protective  coatings  begin  to  degrade 
while  in  storage  without  proper 
preservation.  However,  if  an  operator 
can  show  ihat  their  particular  operation 
will  always  result  in  short  controlled 
times  between  inspection  and 
installation  and  can  demonstrate  that  an 
acceptable  level  of  safety  is  maintained, 
they  may  apply  for  relief  in  accordance 
with  paragraph  (d)  of  this  AD. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
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Adoption  of  he  Amendment 

■  According]  y,  pursuant  to  the  authority 
delegated  to  ;  ne  by  the  Administrator, 
the  Federal  /  viation  Administration 
amends  part  J9  of  the  Federal  Aviation 
Regulations  ( 14  CFR  part  39)  as  follows: 

PART  39— AJRWORTHINESS 
DIRECTIVES 
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§39.13    [Amended] 
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this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  You  are  responsible  for 
having  the  actions  required  by  this  AD 
performed  within  the  compliance  times 
specified  unless  the  actions  have  already 
been  done. 

To  prevent  fracture  of  the  7th  and  9th 
through  12th  stage  high  pressure  compressor 
(HPC)  disks  and  8th  stage  HPC  hub,  resulting 
in  uncontained  engine  failure  and  damage  to 
the  airplane,  do  the  following: 

(a)  Perform  initial  and  repetitive 
inspections  of  7th  and  9th  through  12th  stage 
HPC  disks  and  8th  stage  HPC  hubs  for 
corrosion  pits  and  cracks  after  stripping  the 
protective  coating  in  accordance  with  the 
intervals  specified  in  the  compliance  section 
and  procedures  specified  in  the 
accomplishment  instructions  of  PW  alert 
service  bulletin  (ASB)  JT8D  A6435,  Revision 
1.  dated  March  7,  2003. 

(b)  Before  further  flight,  replace  7th  and 
9th  through  12th  stage  HPC  disks  and  8th 
stage  HPC  hubs  found  with  corrosion  pits  or 
cracks  bevond  serviceable  limits  as  defined 
by  PW  ASB  IT8D  A6435,  Revision  1,  dated 
March  7,  2003. 

(c)  For  the  purposes  of  this  AD,  use  the 
effective  date  of  this  AD  for  computing 
compliance  intervals  whenever  PW  ASB 
JTGD  A6435,  Revision  1,  (Jated  March  7, 
2003,  refers  to  the  release  date  of  the  ASB. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
subnlit  their  request  through  an  appropriate 
FA.A  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with§§21.197and21.199ofthe 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(f)  The  actions  must  be  done  in  accordance 
with  Pratt  &  Whitney  alert  service  bulletin 
JTBD  A6435,  Revision  1,  dated  March  7, 
2003.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860)  565- 
8770;  fax  (860)  565-4503.  Copies  may  be 
inspected  at  the  FAA,  New  England  Region, 
Office  of  the  Regional  Counsel,  12  New 
England  Executive  Park,  Burlington,  MA;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  suite  700, 
Washington,  DC. 


Efifective  Date 

(g)  This  amendment  becomes  effective  on 
September  12,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
July  30,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-19828  Filed  8-7-03;  8:45  am] 
BtLUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  94-ANE-08-AD;  Amendment 
39-13256;  AD  2003-16-03] 

RIN  212(>-AA64 

Airworthiness  Directives;  Turt>omeca 
Arriel  1  Series  Turboshaft  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUIMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD) 
that  applies  to  Tiu-boraeca  Arriel  lA,  1 
Al,  1  A2,  1  B.  1  C,  1  CI,  1  C2,  1  D,  and 
1  Dl  turboshaft  engines.  That  AD 
currently  requires  repetitive  checks  for 
engine  rubbing  noise  during  gas 
generator  rimdown  following  engine 
shutdown,  and  for  free  rotation  of  the 
gas  generator  by  rotating  the  compressor 
manually  after  the  last  flight  of  the  day. 
In  addition,  the  AD  95-11-01  requires 
installation  of  modification  TU  202  or 
TU  197  as  terminating  action  to  the 
repetitive  checks.  This  amendment  adds 
additional  engine  models  to  the 
applicability  section,  eliminates  the 
installation  of  modification  TU  197  as  a 
terminating  action  to  the  repetitive 
checks,  requires  additional  inspections 
for  engines  that  have  modification  TU 
197  installed,  and  requires  the 
replacement  of  modifications  TU  76  and 
TU  197  with  modification  TU  202,  as  a 
terminating  action  to  the  repetitive 
checks  and  inspections.  This 
amendment  is  prompted  by  a  report  of 
an  in-flight  engine  shutdown  on  an 
engine  that  had  modification  TU  197 
installed,  and  the  need  to  update  the 
modification  standard  on  certain  engine 
models.  We  are  issuing  this  AD  to 
prevent  engine  failure  due  to  rubbing  of 
the  2nd  stage  turbine  disk  on  the  2nd 
stage  turbine  nozzle  guide  vanes,  which 
could  result  in  complete  engine  failure 
and  damage  to  the  helicopter. 
DATES:  Effective  September  12,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
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regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Turbomeca,  40220  Tamos,  France; 
telephone  (33)  05  59  64  40  00,  fax  (33) 
05  59  64  60  80.  This  information  may 
be  examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  Cancelliere,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7751;  fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  95-11-01, 
Amendment  39-9235  (60  FR  27023, 
May  22,  1995),  which  is  applicable  to 
Turbomeca  Arriel  lA,  1  Al,  1  A2, 1  B, 
1  C,  1  CI,  1  C2,  1  D,  and  1  Dl  turboshaft 
engines  was  published  in  the  Federal 
Register  on  March  10,  2003  (68  FR 
11342).  That  action  proposed  to  add 
additional  engine  models  to  the 
applicability  section,  to  eliminate  the 
installation  of  modification  TU  197  as  a 
terminating  action  to  the  repetitive 
checks,  to  require  additional  inspections 
for  engines  that  have  modification  TU 
197  installed,  and  to  require  the 
replacement  of  modifications  TU  76  and 
TU  197  with  modification  TU  202,  as  a 
terminating  action  to  the  repetitive 
checks  and  inspections  in  accordance 
with  Turbomeca  Alert  Service  Bulletin 
(ASB)  No.  A292  72  0150,  Update  6, 
dated  September  4,  2000,  and 
Turbomeca  ASB  No.  A.292  72  0212, 
Update  5,  dated  August  8,  2001. 
Information  that  describes  procedures 
for  checking  for  unusual  noise  during 
gas  generator  rundown  on  engine 
shutdown  and  after  the  last  flight  of  the 
day  may  be  found  in  SB  No.  292  72 
0181,  Update  3,  dated  September  15, 
1995. 

Addition  of  Helicopter  Model  to  the 
Applicability 

Since  the  publication  of  the  NPRM 
supercedure,  68  FR  11342,  dated  March 
10,  2003,  we  have  learned  that  these 
turboshaft  engines  are  also  installed  on 
certain  Sikorsky  S-76  A  helicopters. 
The  Sikorsky  S-76  A  has  also  been 
added  to  the  applicability. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

Correction  in  Note  1  to  Alternative 
Methods  of  Compliance  Paragraph 
Reference 

The  reference  in  Note  1  to  the 
alternative  methods  of  compliance 
paragraph  in  the  regulatory  language 
section  is  corrected  from  (k)  to  (j)  in  this 
AD. 

Regulatory  Analysis 

This  final  nde  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  goverrmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  goverrunent. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significamt  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  Amendment  39-9235  (60  FR 
27023,  May  22, 1995)  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-13256,  to  read  as 
follows: 

2003-16-03    Turbomeca:  Amendment  39- 
13256.  Docket  No.  94-ANE-08-AD. 
Supersedes  AD  95-11-01,  Amendmeni 
39-9235 

Applicability:  This  airworthiness  directive 
(AD)  applies  to  Turbomeca  turboshaft  engine 
models  Arriel  1  A,  1  Al,  1  A2, 1  B,  1  C,  1 
C2,  1  D,  1  Dl,  1  E2, 1  K,  1  Kl,  1  S,  and  1 
Si  that  have  not  incorporated  modification 
TU  202.  These  engines  are  installed  on  but 
not  limited  to  Eurocopter  AS-350  B,  Bl.  and 
82;  SA-365  C,  C2,  N,  Nl,  and  N2;  MBB-BK 
117  C-1  and  C-2,  certain  Sikorsky  S-76  A, 
certain  Sikorsky  S-76  C,  and  Agusta  A109  K2 
helicopters. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and.  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  You  are  responsible  for 
having  the  actions  required  by  this  AD 
performed  within  the  compliance  times 
specified  unless  the  actions  have  already 
been  done. 

To  prevent  engine  failure  due  to  rubbing  ot 
the  2nd  stage  turbine  disk  on  the  2nd  stage 
nozzle  guide  vanes,  which  could  result  in 
complete  engine  failure  and  damage  to  the 
helicopter,  do  the  following: 

(a)  For  Turbomeca  Arriel  1  A,  1  Al,  1  A2, 
1  B,  1  C,  1  Cl,  1  C2.  1  D,  1  Dl,  1  E2. 1  K, 

1  Kl,  1  S,  and  1  Si  turboshaft  engines  that 
have  incorporated  modification  TU  202,  no 
further  action  is  required. 

(b)  For  Turbomeca  Arriel  turboshaft 
engines  Models  1  B,  1  D,  or  1  Dl  that  have 
modification  TU  76  or  TU  197  installed, 
before  further  flight  after  the  effective  date  of 
this  AD,  replace  modification  TV  76  or  TU 
197  with  modification  TU  202  in  accordance 
with  2.B.(1)  through  2.C.(2)  of  Arriel  1  Alert 
Service  Bulletin  (ASB)  No.  A292  72  0150, 
Update  6.  dated  September  4,  2000. 

Daily  Inspection  for  Engine  Rubbing  and 
Free  Rotation 

(c)  For  Arriel  1.  A,  1  Al,  1  A2, 1  C,  1  Cl, 
1  C2,  1  E2,  1  K,  1  Kl,  1  S,  and  1  Si  engines 
with  modification  TU  197  installed,  perform 
the  following  daily  checks: 

(1 )  After  the  last  flight  of  the  day  or  after 
a  ventilation  (maximum  of  5  seconds), 
immediately  after  engine  stopping,  listen  for 
unusual  engine  rubbing  noise  during  the  gas 
generator  rundown,  and 
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Table  1.  -Initial  Borescope 
Inspection 
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(2)  If  the  2nd  stage  nozzle  guide  vanes  do 
not  meet  the  acceptance  criteria  specified  in 
2. B. (c)(2)  of  ASB  A292  72  0212,  Update  .5, 
dated  August  8,  2001.  replace  module  M03. 

Subsequent  Repetitive  Borescope  Inspection 

(f)  Thereafter,  for  Arriel  1  A,  1  Al,  1  A2. 
1  C,  1  Cl,  1  C2,  1  E2, 1  K,  1  Kl,  1  S.  and 

1  Si  engines  with  modification  TU  197 
installed,  do  the  following: 

(1)  Repeat  the  borescope  inspection  of  the 
NGV2  in  accordance  with  2.B.(a)  through 

2. B. (c)(2)  of  Turbomeca  ASB  No.  A292  72 
0212,  Update  5.  dated  August  8.  2001  at 
intervals  not  to  exceed  2,100  cycles-since- 
last-inspection  (CSLI). 

(2)  If  the  2nd  stage  nozzle  guide  vanes  do 
not  meet  the  acceptance  criteria  specified  in 
2.B.(c)(2)  of  ASB  A292  72  0212,  Update  5, 
dated  August  8,  2001,  replace  module  M03. 

Replacement  of  Modification  TU  197 

(g)  For  1  A,  1  Al,  1  A2,  1  C.  1  Cl,  1  C2, 
1  E2,  IK,  1  Kl,  1  S,  and  1  Si  engines  that 
have  modification  TU  197 installed,  install 
the  improved  2nd  stage  nozzle  guide  vanes, 
modification  TU  202  at  next  shop  visit  after 
the  effective  date  of  this  AD,  but  not  later 
than  December  31,  2006,  in  accordance  with 
2.B.  through  2.C.  of  Arriel  1  ASB  No.  A292 
72  0150,  Update  No.  6.  dated  September  4, 
2000. 


Terminating  Action 

(h)  Installation  of  the  improved  2nd  stage 
nozzle  guide  vane,  modificatipn  TU202, 
constitutes  terminating  action  to  the  checks 
and  inspections  required  bv  paragraphs 
(c)(1),  (c)(2),  and  (d)(1)  through  (d)(3)  of  this 
AD. 

(i)  The  checks  required  by  paragraph  (c)(1) 
and  (c)(2)  of  this  AD  may  be  performed  by 
the  pilot  holding  at  least  a  private  pilot 
certificate  as  an  exception  to  the 
requirements  of  part  43  of  the  Federal 
Aviation  Regulations  (14  CFR  part  43).  The 
checks  must  be  recorded  in  accordance  with 
§§43.9  and  91.417(a)(2)(v)  of  the  Federal 
Aviation  Regulations  (14  CFR  43.9  and  14 
CFR  91.417(a)(2)(v)),  and  the  records  must  be 
maintained  as  required  by  the  applicable 
Federal  Aviation  Regulation. 

Alternative  Methods  of  Compliance 

(j)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Fli^t  Permits 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  helicopter  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  by 
Reference 

(1)  The  actions  must  be  done  in  accordance 
with  the  following  Turbomeca  alert  service 
bulletins: 


Document  No. 


Pages 


Revision 


Date 


A292  72  0150  . 

Total  pages 

A292  72  0212 

Total  pages 


9 
12 


All 


All 


September  4, 
2000. 

Augusts,  2001. 


This  incoi 
approved  by  th 
Register  in  accot'dance 
and  1  CFR  part 
from  Turbomeci 
telephone  (33) 
64  60  80.  Copiei 
FAA,  New  Engl  ind 


Drpot  It 


(5 


ion  by  reference  was 
Director  of  the  Federal 

with  5  U.S.C.  552(a) 
1.  Copies  may  be  obtained 
,  40220  Tamos,  France; 
59  64  40  00,  fax  (33)  05  59 
may  be  inspected  at  the 
Region,  Office  of  the 


Regional  Counsel,  12  New  England  Executive 
Park,  Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  DGAC  airworthiness  directive  DGAC  98- 
311  (A)  Rl,  dated  October  7,  1998. 


Effective  Date 

(m)  This  amendment  becomes  effective  on 
September  12,  2003. 
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Issued  in  Burlington,  Massachusetts,  on 
July  29.  2003. 

Robeil  G.  Mann,  : 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-19836  Filed  8-7-03;  8:45  am] 

atUNG  CODE  4910-13-P 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-33-AD;  Annendment 
3»-13255;  AD  2003-14-51] 

RiN2120-AA64 

Airworthiness  Directives;  MD 
Helicopters,  Inc.,  Model  MD900 
IHelicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2003-14-51,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  the  specified  MD  Helicopters,  Inc. 
(MDHI)  helicopters  by  individual 
letters.  This  AD  requires  checking  and 
inspecting  each  main  rotor  blade 
retention  bolt  (bolt)  and  replacing  the 
bolt  with  an  airworthy  bolt  if  necessary. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  failiue  of  a  bolt,  loss 
of  main  rotor  blade,  and  subsequent  loss 
of  control  of  the  helicopter. 
DATES:  Effective  August  25,  2003,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2003-14-51,  issued  on 
July  2,  2003,  which  contained  the 
"requirements  of  this  amendment. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  25, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  7,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2003-SW- 
33-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  MD 


Helicopters  Inc.,  Attn:  Customer 
Support  Division,  4555  E.  McDowell 
Rd.,  Mail  Stop  M615-G048,  Mesa, 
Arizona  85215-9734,  telephone  1-800- 
388-3378,  fax  480-891-6782,  or  on  the 
web  at  httpj/www'.mdhelicopters.com. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Mowery,  Aviation  Safety  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  2960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  t562)  627-5322,  fax 
(562)  627-5210. 

SUPPI.EMENTARY  INFORMATION:  On  June 
20,  2003,  the  FAA  issued  an  Emergency 
AD  (EAD)  2003-13-51  for  the  specified 
MDHI  model  helicopters  that  contained 
interim  actions  imtil  certain 
investigations  were  complete.  That  EAD 
reuqires  certain  checks  and  inspections 
of  bolt,  part  number  (P/N) 
900R3100001-103,  replacing  the  boh 
with  an  airworthy  bolt  if  necessary.  That 
action  was  prompted  by  two  instances 
of  failure  of  a  bolt.  ' 

.  Since  the  issuance  of  that  EAD,  we 
have  new  information  that  indicates  that 
the  pilot  check  and  torque  inspection 
required  by  the  EAD  can  be  hmited  to 
certain  bolts.  We  also  determined  that 
disassembly  and  a  more  detailed 
inspection  of  the  condition  of  each  bolt 
is  necessary.  On  July  2,  2003,  we 
superseded  EAD  2003-13-51  by  issuing 
EAD  2003-14-51,  which  requires 
certain  checks  and  inspections  of 
certain  bolts  and  replacing  any  bolt  with 
an  airworthy  bolt  if  necessary.  The  EAD 
also  provides  terminating  action  for  the 
requirements  of  the  EAD. 

The  FAA  has  reviewed  MD 
Helicopters  Service  Bulletin  SB900- 
092R1,  dated  June  30,  2003  (SB),  which 
describes  procedures  for  disassembling 
and  inspecting  the  bolts. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
MDHI  helicopters  of  the  same  type 
design,  the  FAA  issued  EAD  2003-14- 
51  to  prevent  failure  of  a  bolt,  loss  of  a 
main  rotor  blade,  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires  the  following: 

•  Before  further  flight,  remove, 
inspect,  and  reinstall  each  bolt,  unless 
accomplished  previously.  If  segments 
do  not  move  fi:eely  or  a  crack  is  fotmd, 
replace  the  bolt  with  an  airworthy  bolt 
before  further  flight. 

•  Thereafter,  imtil  the  terminating 
action  is  accomplished,  before  each  start 


of  the  engines  for  each  bolt  with  400  or 
more  hours  TIS,  do  a  visual  check.  A 
pilot  may  perform  the  visual  check. 

•  If  a  bolt  has  shifted  upward  or  if 
there  is  no  gap  between  the  thrust 
washer  and  retainer  (the  gap  indicates 
that  the  O  ring  is  intact),  before  further 
flight,  inspect  the  bolt. 

•  At  specified  intervals,  until  you 
accomplish  the  terminating  action,  for 
bolts  with  400  or  more  hours  TIS,  do  a 

^  cam  lever  force  inspection  on  each  bolt, 
without  removing  the  bolt. 

•  Within  30  days,  for  bolts  with  400 
or  more  hours  TIS,  disassemble,  inspect, 
and  reinstall  each  airworthy  bolt.  If  a 
crack,  fretting,  or  corrosion  is  found, 
replace  the  bolt  with  an  airworthy  bolt 
before  further  flight. 

•  Before  acciunulating  400  hours  TIS, 
for  each  bolt  with  less  than  400  hours 
TIS,  disassemble,  inspect,  and  reinstall 
each  airworthy  bolt.  If  a  crack,  fretting, 
or  corrosion  is  found,  replace  the  bolt 
with  an  airworthy  bolt  before  further 
flight. 

Doing  the  required  disassembly  and 
inspections  of  each  bolt,  P/N 
900R3100001-103,  constitutes 
terminating  action  for  the  requirements 
of  this  AD.  The  actions  must  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

An  owner/operator  (pilot),  holding  at 
least  a  private  pilot  certificate,  may 
perform  the  visual  checks  required  by 
paragraph  (b)  of  this  AD  and  must  enter 
compliance  into  the  aircraft 
maintenance  records  in  accordance  with 
14  CFR  sections  43.11  and 
91.41 7(a)(2)(v)).  A  pilot  m^  perform 
this  check  because  it  is  a  visual  check 
for  a  gap  or  movement  of  the  bolt  and 
can  be  performed  equally  well  by  a  pilot 
or  a  mechanic. 

The  short  compliance  time  involved 
is  required  because  the  previously 
described  critical  luisafe  condition  can 
adversely  affect  the  controllabiUty  or 
structiu-al  integrity  of  the  helicopter. 
Therefore,  removing,  inspecting,  and 
reinstalling  each  bolt  at  the  specified 
time  intervals,  and  replacing  any 
unairworthy  bolt  with  an  airworthy  bolt 
is  required  before  further  flight  and  this 
AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  July  2,  2003,  to  all 
known  U.S.  owners  and  operators  of 
MDHI  Model  MD900  hehcopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
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Register  as  ai  amendment  to  14  CFR 
39.13  to  mak^  it  effective  to  all  persons. 

On  July  10,  2002.  the  FAA  issued  a 
new  version  i  )f  14  CFR  part  39  (67  FR 
47997,  July  2  I,  2002)  which  governs  the 
FAA's  AD  syutem.  The  regulation  now 
includes  mati  »rial  that  relates  to  altered 
products,  sp€  cial  flight  permits,  and 
alternative  m  sthods  of  compliance. 
Because  we  h  ave  now  included  this 
material  in  piirt  39,  we  no  longer  need 
to  include  it  in  each  individual  AO. 

The  FAA  ei  itimates  that  this  AD  will 
affect  32  helicopters  of  U.S.  registry,  and 
the  inspectioi  is  and  replacement  of  a 
bolt  will  take  approximately  13  work 
hours  per  hel  copter  to  accomplish  at  an 


average  labor 


arguments  as 


rate  of  $65  per  work  hour. 


Required  pari  s  will  cost  approximately 
$800  per  bolt  (2  bohs  per  blade  and  5 
blades)  per  h(  licopter.  Based  on  these 
figures,  we  es  timate  the  total  cost 
impact  of  the  AD  on  U.S.  operators  to 
be  $283,040,  jissuming  all  bolts  are 
replaced 

Comments  In  lited 

Although  tl  lis  action  is  in  the  form  of 
a  final  rule  thit  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  i  otice  and  an  opportunity 
for  public  coi  unent,  comments  are 
invited  on  thi  s  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 


they  may  desire. 


Communicati  ans  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  cap  tion  ADDRESSES.  All 
conmiimicatii  »ns  received  on  or  before 
the  closing  da  te  for  comments  will  be 
considered,  aid  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Faclual  information  that 
supports  the  aommenter's  ideas  and 
suggestions  i^  extremely  helpful  in 
evaluating  th^  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environment^,  and  energy  aspects  of 
ight  suggest  a  need  to 
e.  All  comments 
be  available  in  the  Rules 
ination  by  interested 
ort  that  siunmarizes  each 
ntact  concerned  with  the 
is  AD  will  be  filed  in  the 


the  rule  that 

modify  the  : 

submitted  wil 

Docket  for  exa 

persons.  A  rei 

FAA-public  c]: 

substance  of  1 

Rules  Docket. 

Commentei  s  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  subtnit  a  self-addressed, 
stamped  posti  :ard  on  which  the 
following  Stat  sment  is  made: 
"Conunents  t(  i  Docket  No.  2003-SW- 


33-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
..  have  federalism  implications  luider 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  iounediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  ujider  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
a  new  airworthiness  directive  to  read  as 
follows: 

2003-14-51     MD  Helicopters,  Iiic: 

Amendment  39-13255.  Docket  No. 

20O3-SW-33-AD.  Supersedes 

Emergency  AD  2003-13-51,  Docket  No. 

2003-SW-27-AD. 
Applicability:  Model  MD900  helicopters, 
serial  number  900-00008  through  900- 
00114,  with  main  rotor  blade  retention  bolt 
(bolt),  part  number  900R3100001-103, 
installed,  certificated  in  euiy  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  failure  of  a  bolt,  loss  of  a  main 
rotor  blade,  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Before  further  flight,  remove,  inspect, 
and  reinstall  the  bolt  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 
2.B.,  of  MD  Helicopters  Service  Bulletin 
SB900-O92  Rt  dated  June  30,  2003  (SB).  If 
segments  do  not  move  freely  or  a  crack  is 
found,  replace  the  bolt  with  an  airworthy  bolt 
before  further  flight. 

(b)  Thereafter,  before  each  start  of  the 
engines,  for  each  bolt  with  400  or  more  hours 
time-in-service  (TIS)  or  if  the  hours  TIS  is  not 
available  for  each  bolt,  visually  check  each 
bolt  as  follows: 

(1)  Check  that  the  position  of  each  installed 
bolt  has  not  shifted  upward. 

(2)  Check  for  a  gap  between  the  thrust 
washer  and  retainer. 

(3)  An  owner/operator  (pilot),  holding  at 
least  a  private  pilot  certificate,  may  perform 
the  visual  check  required  by  this  peiragraph 
and  must  enter  compliance  into  the  aircraft 
maintenance  records  in  accordance  with  14 
CFR  sections  43.11  and  91.417(a)(2)(v)). 

(c)  If  a  bolt  has  shifted  upward  or  if  there 
is  no  gap  between  the  thrust  washer  and 
retainer  (the  gap  indicates  that  the  O  ring  is 
intact),  before  further  flight,  inspect  the  bolt 
in  accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B.,  of  the  SB. 

(d)  After  accomplishing  paragraph  (a)  of 
this  AD,  thereafter,  at  intervals  not  to  exceed 
6  hours  TIS,  for  bolts  with  400  or  more  hours 
TIS,  do  a  cam  lever  force  inspection  on  each 
bolt,  without  removing  the  bolt,  in 
accordance  with  the  Accomplishment 
Instructions,  paragraphs  2.B.(3)  and  2.B.(6)  of 
the  SB. 

(e)  Within  30  days,  for  bolts  with  400  or 
more  hours  TIS,  disassemble,  inspect,  and 
reinstall  each  airworthy  bolt  in  accordance 
with  the  Accomplishment  Instructions, 
paragraph  2.C.  of  the  SB,  except  you  are  not 
required  to  report  inspection  results  to  MD 
Helicopters,  Inc.  If  a  crack,  fretting,  or 
corrosion  is  found,  replace  the  bolt  with  an 
airworthy  bolt  before  further  flight. 

(f)  Before  accumulating  400  hours  TIS,  for 
bolts  with  less  than  400  hours  TIS, 
disassemble,  inspect,  and  reinstall  each 
airworthy  bolt  in  accordance  with  the 
Accomplishment  Instructions,  paragraph  2.C. 
of  the  SB,  except  you  are  not  required  to 
report  inspection  results  to  MD  Helicopters, 
Inc.  If  a  crack,  fretting,  or  corrosion  is  found, 
replace  the  bolt  with  an  airworthy  bolt  before 
further  flight. 

(g)  Accomplishing  paragraphs  (e)  or  (f)  of 
this  AD  constitutes  terminating  action  for  all 
of  the  requirements  of  this  AD. 

(h)  To  request  a  different  method  of 
compliance  or  a  different  compliance  time 
for  this  AD,  follow  the  procedures  in  14  CFR 
39.19.  Contact  the  Los  Angeles  Aircraft 
Certification  Office,  FAA,  for  information 
about  previously  approved  alternative 
methods  of  compliance. 

(i)  The  inspections  and  replacement  of  a 
bolt  shall  be  done  in  accordance  with'  MD 
Helicopters  Service  Bulletin  SB900-092  Rl, 
dated  June  30,  2003.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
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obtained  from  MD  Helicopters  Inc.,  Attn: 
Customer  Support  Division,  4555  E. 
McDowell  Rd.,  Mail  Stop  M615-G048,  Mesa, 
Arizona  85215-9734,  telephone  1-800-388- 
3378,  fax  480-891-6782,  or  on  the  web  at 
http://www.mdhelicopters.com.  Copies  may 
be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  th6  Federal  Register, 
800  North  Capitol  Street.  NW.,  suite  700, 
Washington,  DC. 

(j)  This  amendment  becomes  effective  on 
August  25,  2003,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2003-14-51, 
issued  July  2,  2003,  which  contained  the 
requirements  of  this  amendment. 

Issued  in  Fort  Worth,  Texas,  on  July  29. 
2003. 

Scott  A.  Horn, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  03-19976  Filed  8-7-03;  8:45  am] 
BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-232-AD;  Amendment 
39-13259;  AD  2003-16-06] 

RiN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
with  General  Electric  CF6-45  or  CF6- 
50  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT.  ,    ' 

ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  all  Boeing  Model  747 
series  airplanes  equipped  with  General 
Electric  CF6-45  and  CF6-50  series 
engines.  This  amendment  requires  an 
inspection  to  detect  chafing  of  the  fuel 
line  or  incorrect  clearance  between  the 
fuel  line  and  pneumatic  duct  insulation 
blanket;  a  fuel  leak  check  and  strut 
drain  test;  corrective  action  if  necessary; 
replacement  of  the  outboard  strut  fuel 
line  coupling  O-rings  and  retaining 
rings  with  new  parts;  replacement  of  the 
pneumatic  duct  boot  with  a  new  part; 
and,  for  certain  airplanes,  installation  of 
a  flame  arrestor  and  drain  line  entry 
screens.  The  actions  specified  by  this 
AD  are  intended  to  prevent  leaking  fuel 
line  couplings,  chafed  fuel  lines, 
restricted  or  clogged  strut  drain  lines, 
migrating  fluids  or  vapors  toward 
ignition  sources,  and  flashback  of 
external  flame  into  the  strut;  these 
conditions  could  result  in  an 


uncontained  engine  strut  fire.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  September  12,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Kinney,  Aerospace  Engineer,  Propulsion 
Branch,  ANM-140S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  917-6499; 
fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  all  Boeing  Model 
747  series  airplanes  equipped  with 
General  Electric  CF6-45  and  CF6-50 
series  engines  was  published  in  the 
Federal  Register  on  January  29,  2003 
(68  FR  4398).  That  action  proposed  to 
require  an  inspection  to  detect  chafing 
of  the  fuel  line  or  incorrect  clearance 
between  the  fuel  line  and  pneumatic 
duct  insulation  blanket;  a  fuel  leak 
check  and  strut  drain  test;  corrective 
action  if  necessary;  replacement  of  the 
outboard  strut  fuel  line  coupling  O-rings 
and  retaining  rings  with  new  parts; 
replacement  of  the  pneumatic  duct  boot 
with  a  new  part;  and,  for  certain 
airplanes,  installation  of  a  flame  arrestor 
and  drain  line  entry  screens. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Correct  Service  Bulletin 
Citations 

Two  commenters  state  that  there  are 
typographical  errors  in  two  of  the 
service  bulletin  citations  specified  in 
the  section  in  the  preamble  titled 
"Explanation  of  Relevant  Service 
Information."  The  first  commenter 
states  that  the  reference  to  Boeing 
Service  Bulletin  747-28-2155  should  be 


747-71-2155.  The  second  commenter 
states  that  the  reference  to  Boeing 
Service  Bulletin  747-36-2122  should  be 
747-54-2122.  While  the  FAA  agrees 
with  these  corrections  and 
acknowledges  that  the  service  bulletin 
citations  were  incorrect  in  the  proposed 
AD,  that  section  of  the  preamble  is  not 
restated  in  the  final  rule. 

Request  To  Clarify  Certain  Paragraphs 

One  commenter  asks  that  paragraph 
(e)  of  the  proposed  AD  be  changed,  for 
clarification,  to  add  that  the  fiberglass 
fabric  pneumatic  duct  boot  is  replaced 
with  a  new,  NOMEX  fabric  duct  boot. 
We  agree  and  have  added  the  language 
requested  by  the  commenter  to 
paragraph  (e)  of  this  final  rule. 

The  same  conunenter  asks  that 
paragraphs  (b)  and  (f)  of  the  proposed 
AD  be  changed,  for  clarification,  to  add 
the  term  "outboard"  to  define  which 
strut  is  affected  by  those  paragraphs.  We 
agree  and  have  added  the  term 
requested  by  the  commenter  to 
paragraphs  (b)  and  (f)  of  this  final  rule. 

Replace  Pneumatic  Boot  Only  if 
Damage  Found 

One  commenter  states  that  it  performs 
the  repetitive  detailed  visual 
inspections  of  the  pneumatic  duct  boot 
at  every  iC-check,  with  replacement  of 
the  duct  boot  if  it  is  daniaged.  The 
commenter  asks  that  it  be  allowed  to 
continue  to  perform  the  inspections  at 
every  iC-check,  and  replace  the  duct 
boot  only  if  damaged,  instead  of 
replacing  the  duct  boot  at  the  time 
specified  in  paragraph  (e)  of  the 
proposed  AD.  The  commenter  asks  that 
its  program  be  included  as  an 
alternative  method  of  compliance 
(AMOC)  to  the  proposed  AD,  if  possible. 

We  do  not  agree  with  the  commenter. 
Early  replacement  of  the  original  boot 
configuration  with  a  NOMEX  boot  is 
critical  to  having  a  reliable  seal  in  place. 
The  flight-hoiu  intervals  used  for 
maintenance  checks  may  not  ensure 
replacement  of  the  original  boot  within 
12  months.  However,  if  maintenance 
records  indicate  that  the  original  boot 
has  been  replaced  with  the  new  NOMEX 
fabric  part,  it  is  not  necessary  to  repeat 
that  action.  Paragraph  (e)(2)  of  this  final 
rule  is  a  continuing  requirement  which 
specifies  that  whenever  a  damaged  boot 
of  the  original  boot  configuration  is 
found  it  must  be  replaced  before  further 
flight,  or  within  5  days  following 
detection  if  there  are  no  leaks.  The 
commenter  may  submit  substantiating 
data  that  support  a  request  for  an  AMOC 
per  paragraph  (i)  of  this  AD.  No  change 
to  the  final  rule  is  necessary  in  this 
regard. 
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fuel  leaks  that  occurred  a.fter 
maintenance  of  the  fuel  line  coupling  O- 
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not  do  the  maintenance,  due  to  the 
necessity  of  using  delicate  installation 
procediu'es  that  are  specific  to  that  type 
of  couplings. 

We  do  not  agree  with  the  requests  to 
extend  the  compliance  time.  The 
chronological  age  of  the  O-rings 
combined  with  flight  hours  produces 
the  deterioration  and  fuel  leaks.  With 
regard  to  extending  the  compliance  time 
to  allow  the  replacement  to  be 
accomplished  at  a  D-check  or  every  5 
years,  we  have  already  considered 
factors  such  as  operators'  maintenance 
schedules  in  setting  a  compliance  time 
for  the  required  replacement  and 
determined  that  21,000  flight  hours  or  5 
years,  whichever  is  earlier  (unless  a 
coupling  is  disassembled),  is  an 
appropriate  compliance  time  in  which 
the  replacement  may  be  accomplished 
during  scheduled  airplane  maintenance 
for  the  majority  of  affected  operators. 
Since  maintenance  schedules  vary  from 
operator  to  operator,  it  would  not  be 
possible  to  guarantee  that  all  affected 
airplanes  could  be  modified  during 
scheduled  maintenance.  In  any  event, 
we  find  that  the  specified  coinpliance 
time  represents  the  maximum  time 
wherein  the  affected  airplanes  may 
continue  to  operate  without 
compromising  safety.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 


above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
This  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  AMOCs.  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationarj'  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

The  following  table  provides  the  cost 
estimates  to  accomplish  the  required 
actions: 
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actions  repres  mt  only  the  time 
necessary  to  psrform  the  specific  actions 
actually  requi  ed  by  the  AD.  These 
figures  typical  y  do  not  include 


incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  doea^iot 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a, 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
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impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
,  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

fl  2.  Section  39.13  is  eunended  by  adding 
the  following  new  airworthiness 
directive: 

2003-16-06    Boeing:  Amendment  39-13259. 
Docket  2001-NM-232-AD. 

Applicability:  Model  747  series  airplanes 
equipped  with  General  Electric  CF6-45  or 
CF6-50  series  engines,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leaking  fuel  line  couplings, 
chafed  fuel  lines,  restricted  or  clogged  strut 
drain  lines,  fluids  or  vapors  migrating  to 
ignition  sources,  and  flashback  of  external 
flame  into  the  strut,  which  could  result  in 
uncontained  engine  strut  fire.'accomplish  the 
following: 

Inspection  for  Chafing  and  Clearance 

Note  2:  Paragraph  (a)  of  this  AD  refers  to 
certain  portions  of  Boeing  Service  Bulletin 
747-36-2111,  dated  February  20,  1992,  for 
information  regarding  inspection  and 
measurement  actions.  Further,  paragraph  (a) 


of  this  AD  requires  replacement  of  the  fuel 
tube  as  corrective  action  for  certain  repair 
conditions;  that  action  is  not  included  in  the 
service  bulletin.  Where  this  AD  and  Ser\'ice 
Bulletin  747-36-2111  differ,  the  AD  prevails. 

(a)  Within  1.000  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  detailed 
inspection  to  detect  chafing  of  the  fuel  line 
and  measure  the  clearance  bietween  the  fuel 
line  and  the  insulation  blanket  on  the 
pneumatic  duct,  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  747-36-2111,  dated 
February  20, 1992.  Before  further  flight, 
accomplish  all  applicable  corrective  actions 
(including  reworking  the  fuel  line, 
remeasuring  the  clearance  between  the  fuel 
line  and  the  insulation  blanket,  adjusting  the 
pneumatic  duct  and  fuel  line  positions, 
adjusting  the  insulation  blanket  installation, 
and  inspecting  and  cleaning  the  strut  and 
strut  drain  ports/screens);  and.  if  applicable, 
repeat  the  fuel  line  inspection  at  the 
applicable  time  in  the  Accomplishment 
Instructions  of  the  service  bulletin.  Do  the 
corrective  and  follow-on  actions  in 
accordance  with  Service  Bulletin  747-36- 
2111.  If,  after  corrective  actions  have  been 
performed,  a  clearance  of  at  least  0.40  inch 
on  the  number  4  strut  cannot  be  achieved: 
Before  further  flight,  replace  the  fuel  tube 
with  a  new  part  in  accordance  with  Boeing 
Service  Bulletin  747-28-2162,  dated  Julv  30, 
1992. 

Note  3:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation, -or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Fuel  Leak  Check  and  Outboard  Strut  Drain 
Inspection 

(b)  Within  1 2  months  after  the  effective 
date  of  this  AD.  perform  a  fuel  pressure  leak 
check  of  the  fuel  line  in  the  outboard  strut 
area,  and  perform  an  outboard  strut  drain  test 
for  the  aft  strut  drain  tubes  to  dete.ct 
blockage;  in  accordance  with  the 
Accomplishment  Instructions  of  Boeing 
Special  Attention  Service  Bulletin  747-28- 
2230,  dated  September  30. 1999.  If  any. 
discrepancy  is  found,  before  further  flight, 
perform  applicable  corrective  actions 
(including  performing  the  fuel  pressure 
check  procedure,  clearing  the  strut  drain 
tubes,  and  repairing  seal  leaks)  in  accordance 
with  the  service  bulletin. 

Replacement  of  O-Rings  and  Retaining  Rings 

(c)  At  the  earliest  of  the  times  specified  by 
paragraphs  (c)(1).  (c)(2).  and  (c)(3)  of  this  AD, 
replace  the  fuel  line  coupling  O-rings  and 
retaining  rings  in  the  outboard  strut  positions 
with  new  Nitrile  O-rings,  part  number 
MS29513-330.  in  accordance  with  Boeing 
Service  Letter  747-SL-28-052-B,  dated 
August  30,  1998.  Replace  the  rings  thereafter 
at  the  time  specified  by  paragraph  (d)  of  this 
AD. 


(1)  Within  21,000  flight  hours  after  the 
effective  date  of  this  AD. 

(2)  Within  5  years  after  the  effective  date 
of  this  AD. 

(3)  Before  further  flight  after  a  coupling  has 
been  disassembled  for  any  reason. 

Repetitive  Ring  Replacement 

(d)  Replace  the  rings  as  required  by 
paragraph  (c)  of  this  AD  at  intervals  not  to 
exceed  the  earliest  of  the  times  specified  by 
paragraphs  (d)(1),  (d)(2),  and  (d)(3)  of  this  ' 
AD. 

(1)  Every  21.000  flight  hours. 

(2)  Every  5  years. 

(3)  Before  further  flight  Bfter  a  coupling  has 
been  disassembled  for  any  reason. 

Replacement  of  Pneumatic  Duct  Boot 

(e)  At  the  earlier  of  the  times  specified  in 
paragraphs  (e)(1)  and  (e)(2)  of  this  AD: 
Replace  the  fiberglass  fabric  pneumatic  duct 
boot  with  a  new  NOMEX  fabric  part,  in 
accordance  with  Boeing  Service  Bulletin 
747-36-2118.  dated  lanuary  28.  1993. 

(1)  Within  12  months  after  the  effective 
date  of  this  AD;  or 

(2)  Before  further  flight  following  detection 
of  any  torn  boot;  or  within  5  days  following 
detection  of  any  torn  boot,  provided  there  are 
no  leaks,  liquid  fuel,  or  vapors  in  the  affected 
strut  compartment. 

Installation  of  Flame  Arrestor 

(f)  For  airplanes  identified  in  Boeing 
Service  Bulletin  747-54-2137.  dated 
February  6.  1992:  Within  24  months  after  the 
effective  date  of  this  AD.  install  a  flame 
arrestor  in  each  aft  condensate  drain  hole  of 
the  outboard  engine  struts,  in  accordance 
with  the  Accomplishment  In.structions  of  the 
ser\'ice  bulletin. 

Installation  of  Drain  Screen 

(g)  For  Group  2  and  Group  4  airplanes 
listed  in  Boeing  Ser\ice  Bulletin  747-54^ 
2122,  Revision  4,  dated  August  29,  1991,  as 
revised  by  Notice  of  Status  Change  747-54- 
2122  NSC  2,  dated  May  14.  1992;  and  , 
Information  Notice  747-54-2122  IN  03,  dated 
August  19,  1999:  Within  24  months  after  the 
effective  date  of  this  .\D.  install  a  drain  line 
entn,'  screen  at  each  drain  tube  entry  at  the 
outboard  strut  positions,  in  accordance  with 
the  Accomplishment  Instructions  of  the 
ser\'ice  bulletin.  Where  the  service  bulletin 
specifies  that  certain  actigns  may  be 
accomplished  in  accordance  with  an 
operator's  "equivalent  procedure":  Those 
actions  must  be  accomplished  in  accordance 
with  the  applicable  Boeing  747  Airplane 
Maintenance  Manual  subject  specified  in  the 
service  bulletin. 

(h)  Installation  of  drain  screens  before  the 
effective  date  of  this  AD  is  also  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (g)  of  this  AD  if  accomplished  in 
accordance  with  Boeing  Service  Bulletin 
747-54-2122,  Revision  1.  dated  December 
14.  1989;  Revision  2.  dated  May  3,  1990;  or 
Revision  3,  dated  October  4,  1990. 

Alternative  Methods  of  Compliance 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-16-AD;  Amendment 
39-13260;  AD  2003-16-07] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes 
equipped  with  certain  cockpit  lateral 
fixed  windows  manufactured  by  PPG 
Aerospace.  This  amendment  requires 
detailed  repetitive  inspections  of  the 
cockpit  lateral  fixed  windows  to  detect 
moisture  ingression  and  delamination, 
and  follow-on/corrective  actions,  as 
applicable.  This  AD  also  provides  for  an 
optional  terminating  action  for  the 
repetitive  inspections.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  moisture  ingression  and 
delamination  of  the  cockpit  lateral  fixed 
windows,  which  could  result  in  the  loss 
of  the  outer  glass  ply,  and  consequent 
damage  to  the  airplane  and  injury  to 
people  or  damage  to  property  on  the 
ground.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  September  12,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina.  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR'part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 


Model  A319,  A320,  and  A321  series 
airplanes  equipped  with  certain  cockpit 
lateral  fixed  windows  manufactured  by 
PPG  Aerospace  was  published  in  the 
Federal  Register  on  April  11,  2003  (68 
FR  17757).  That  action  proposed  to 
require  detailed  repetitive  inspections  of 
the  cockpit  lateral  fixed  windows  to 
detect  moisture  ingression  and 
delamination,  and  follow-on/corrective 
actions,  as  applicable.  That  action  also 
proposed  an  optional  terminating  action 
for  the  repetitive  inspections. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  A  single 
comment  which  concurred  with  the 
proposed  AD  was  submitted. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 
However,  the  language  in  the  Summary 
and  the  Supplementary'  Information 
sections  of  this  preamble  has  been 
revised  to  clarify  that  "detailed  ^ 

repetition  inspections"  rather  than  "a 
detailed  inspection,"  are  required  until 
the  optional  terminating  action  is 
accomplished. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Cost  Impact 

After  the  proposed  AD  was  issued,  we 
reviewed  the  figures  we  use  to  calculate 
the  labor  rate  to  do  the  required  actions. 
To  account  for  various  inflationary  costs 
in  the  airline  industry,  we  find  it 
appropriate  to  increase  the  labor  rate 
used  in  these  calculations  from  $60  per 
work  hour  to  $65  per  work  hour.  The 
economic  impact  information  below  has 
been  revised  to  reflect  this  increase  in 
the  specified  hourly  labor  rate. 

The  FAA  estimates  that  36  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  detailed 
inspections  to  identify  moisture 
ingression  of  certain  identified  cockpit 
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lateral  fixed  windows,  and  that  the 
average  labor  rate  is  $65  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $4,680,  or  $130  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-16-07     Airbus:  Amendment  39-13260. 
Docket  2002-NM-16^AD. 
Applicability:  Model  .\319,  A320,  and 
A321  series  airplanes,  certificated  in  any 
category,  equipped  with  PPG  Aerospace 
cockpit  lateral  fixed  windows  having  part 
number  (P/N)  NP-165313-1  or  NP-165313- 
2,  and  having  a  serial  number  (S/N)  below 
95001H0001  (PPG  Aerospace  manufacturing 
date  before  January  1, 1995). 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  Qfthe  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  moisture  ingression  and 
delamination  of  the  cockpit  lateral  fixed 
windows,  which  could  result  in  the  loss  of 
the  outer  glass  ply  and  consequent  damage  to 
the  airplane  and  injury  to  people  or  damage 
to  property  on  the  ground,  accomplish  the 
following: 

Repetitive  Inspections  and  Replacement,  if 
Necessary 

(a)  Within  500  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  detailed 
inspection  to  detect  urethane  degradation  or 
delamination  of  the  outer  glass  ply;  per  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A320-56-100g,  Revision  01, 
including  Appendix  01,  dated  July  4,  2002. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  urethane  degradation  or 
delamination  is  found:  Accomplish  the 
actions  specified  in  paragraph  (a)(l)(i)  or 
(a)(l)(ii)ofthisAD. 

(i)  Repeat  the  inspection  requiredby 
paragraph  (a)  of  this  AD  thereafter  at 
intervals  not  to  exceed  500  flight  hours,  until 
the  replacement  specified  in  paragraph 
(a)(l)(ii)  of  this  AD  has  been  accomplished; 


(ii)  Within  500  flight  hours  after  the 
inspection  required  by  paragraph  (a)  of  this 
AD:  Replace  the  cockpit  lateral  fixed 
windows  with  new  windows  having  P/N  NP- 
165313-1  or  NP-165313-2,  and  S/N 
95001  HOOOl  or  above  (PPG  Aerospace 
manufacturing  date  January  1.  1995,  or  after); 
or  with  new  windows  having  P/N  NP- 
165313-3  or  NP-165313-4;  per  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Accomplishment  of  the  replacement 
terminates  the  requirements  of  this  AD. 

(2)  If  any  urethane  degradation  is  found: 
Within  50  flight  hours  after  the  inspection 
required  by  paragraph  (a)  of  this  AD, 
accomplish  the  replacement  specified  in 
paragraph  (a)(l)(ii)  of  this  AD. 

(3)  If  any  delamination  is  found:  Before 
further  flight,  measure  the  length  of  the 
delamination  per  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(i)  If  the  length  of  the  delamination  is  less 
than  or  equal  to  1.0  inch  (25.4  millimeters 
(mm)):  Accomplish  the  actions  specified  in 
paragraph  (a)(l)(i)  or  (a)(l)(ii)  of  this  AD. 

(ii)  If  the  length  of  the  delamination  is 
greater  than  1.0  inch  (25.4  mm):  Within  50 
flight  hours  after  the  inspection  required  by 
paragraph  (a)  of  this  AD,  accomplish  the 
actions  specified  in  paragraph  (a)(l)(ii)  of  this 
AD. 

Note  3:  The  Airbus  service  bulletin 
references  PPG  Aerospace  Service  Bulletin 
NP-165313-56-001,  dated  May  15.  2001,  as 
an  additional  source  of  service  information 
for  accomplishing  the  applicable  actions 
required  by  this  AD. 

Actions  Accomplished  per  Previous  Issue  of 
Service  Bulletin 

(b)  Actions  accomplished  before  the 
effective  date  of  this  AD,  per  Airbus  Service 
Bulletin  A320-56-1009,  dated  August  30, 
2001,  are  considered  acceptable  for 
compliance  with  the  actions  required  by  this 
AD. 

Information  Collection 

(c)  Although  the  service  bulletin  referenced 
in  this  AD  specifies  to  submit  information 
the  manufacturer,  this  AD  does  not  include 
such  a  requirement. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
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directive  (AD), 
certain  Boeing  Model  747- 
lOOB  SUD,  -200B,  -200C, 
-400,  -400D.  and  -400F 
and  Model  747SR 
For  certain  airplanes, 
repetitive  inspections 
1  ushings  on  the  inboard 
sequence  carriages  of  the 
for  bushing  migration,  and 
if  necessary; 
existing  bushings  with 


new  bushings,  which  terminates  the 
repetitive  inspections;  and  replacement 
of  the  bushing  markers  with  new 
markers,  if  necessary,  to  indicate  the 
correct  bushing  orientation.  For  certain 
other  airplanes,  this  AD  requires  a  one- 
time inspection  to  determine  whether 
the  bushings  are  in  the  correct 
orientation,  and  follow-on  actions.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  the  loss  of  an 
inboard  trailing  edge  foreflap  during 
flight,  and  subsequent  damage  to  the 
airplane  in  flight.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Effective  September  12,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12,2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Oltman,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 917-6443; 
fax  (425)917-6590. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-100,  -lOOB,  -lOOB  SUD, 
-200B.  -200C,  -200F,  -300,  -400, 
-400D,  and  -400F  series  airplanes;  and 
Model  747SR  series  airplanes;  was 
published  in  the  Federal  Register  on 
January  4,  2002  (67  FR  544).  For  certain 
airplanes,  that  action  proposed  to 
require  repetitive  inspections  of  the 
clevis  bushings  on  the  inboard  and 
outboard  sequence  carriages  of  the  wing 
foreflap  for  bushing  migration,  and 
corrective  action  if  necessary; 
replacement  of  existing  bushings  with 
new  bushings,  which  would  terminate 
the  repetitive  inspections;  and 
replacement  of  the  bushing  markers 
with  neUr  markers,  if  necessary,  to 
indicate  the  correct  bushing  orientation. 
For  certain  other  airplanes,  that  action 
proposed  to  require  a  one-time 
inspection  to  determine  whether  the 


bushings  are  in  the  correct  orientation; 
and  follow-on  actions. 

Explanation  of  Relevant  Service 
Information 

The  proposed  AD  cited  Boeing 
Service  Bulletin  747-57-2166,  Revision 
5,  dated  May  13,  1993,  as  the 
appropriate  source  of  service 
information  for  accomplishment  of  the 
proposed  requirements.  Since  the 
proposed  AD  was  issued,  Boeing  has 
further  revised  the  service  bulletin; 
however.  Revision  6,  dated  January  16, 
2003,  adds  no  new  requirements. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Withdraw  Proposed  AD 

One  operator  disagrees  that  the 
proposed  AD  is  necessary  or  justified. 
The  operator  questions  the  need  for 
additional  rulemaking  in  light  of 
existing  regulatory  actions  that  address 
a  similar  incident  and  unsafe  condition. 
The  operator  notes  that  inspection  of  the 
bushings  that  are  the  subject  of  the 
proposed  AD  is  also  required  by  AD  92- 
27-04,  amendment  39-8437  (57  FR 
59801,  December  16,  1992),  as  corrected 
(58  FR  8693,  February  17,  1993).  hi 
addition,  the  operator  considers  the 
incident  described  in  the  proposed  AD 
(involving  a  foreflap  separating  from 
and  colliding  with  an  airplane  in  flight) 
to  be  the  same  situation  addressed  by 
AD  99-05-02,  amendment  39-11051  (64 
FR  9906,  March  1,  1999).  The  operator 
further  suggests  that  the  proposed 
requirement  to  permanently  install 
markers  would  subject  the  markers  to  . 
considerable  wear  and,  in  combination 
with  other  related  ADs,  could  have  long- 
term  and  costly  effects  on  operations 
and  maintenance.  Moreover,  the 
operator  doubts  that  incorrect  markers 
would  still  be  installed  on  airplanes 
after  8  years  in  service,  asserting  that  the 
manufacturer  has  purged  all  stocks  of 
incorrect  markers. 

The  FAA  does  not  concur  with  the 
request  to  withdraw  the  proposed  AD. 
In  the  incident  that  led  to  this 
rulemaking,  the  foreflap  departed  the 
airplane  during  flight  and  collided  with 
the  fuselage,  resulting  in  a  5V2-foot  by 
3-foot  hole  in  the  fuselage — despite  the 
prior  accomplishment  of  the 
requirements  of  AD  92-27-04  on  that 
airplane.  This  incident  illustrates  the 
danger  of  large  pieces  of  airplane 
structure  departing  the  airplane.  AD  99- 
05-02  was  issued  to  correct  certain 
conditions  with  certain  shims  and 
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fasteners  associated  with  flap  carriages 
and  is  not  related  to  the  bushing 
problem  addressed  by  this  AD. 

Also,  the  commenter  did  not  provide 
adequate  data  to  support  the  claim  that 
no  incorrect  markers  would  still  be 
installed  on  an  airplane  after  8  years  in 
service.  Contrary  to  the  commenter's 
assertion,  Boeing  reports  that  its  supply 
of  incorrect  markers  has  not  been 
purged.  When  Boeing  first  revised  the 
marker  to  show  the  correct  orientation, 
the  part  number  of  the  new  marker  was 
the  same  as  the  marker  showing  the 
incorrect  orientation  (part  number 
BAC27EWG-24).  Boeing  created  a  new 
marker  with  a  new  part  number 
(BAC27EWG-39).  According  to  Boeing 
Service  Letter  747-SL-57-77,  "*   *   * 
due  to  the  large  numbers  of  correct 
BAC27EWG-24  markers  already  in 
stock,  the  BAC27EWG-39  was  made  an 
option  to  the  correct  BAC27EWG-24 
marker.  This  may  have  allowed  some  of 
the  incorrect  BAC27EWG-24  markers  to 
be  installed."  Therefore,  because  some 
markers  showing  incorrect  orientation 
may  still  be  installed  on  affected 
airplanes,  the  FAA  finds  it  necessary  to 
issue  this  AD. 

Request  To  Reconcile  Applicability 

One  commenter  identifies  a  difference 
between  the  applicability  of  the 
proposed  AD  and  the  effectivity  of 
Service  Bulletin  747-57-2166.  The 
proposed  AD  includes  Model  747-400s, 
which  are  not  listed  in  the  service 
bulletin.  The  commenter  requests  that 
this  disagreement  be  corrected  before 
the  AD  is  issued. 

The  FAA  acknowledges  the 
disagreement;  however,  as  explained  in 
the  proposed  AD,  Boeing  had  reported 
(via  Service  Letter  747-SL-57-77,  dated 
November  18, 1993)  that  the  subject 
incorrect  markers  may  also  be  installed 
on  Model  747-400  airplanes.  Model 
747—400  airplanes  (except  the  Model 
747SP,  which  has  flaps  of  a  different 
design]  are  correctly  included  in  the 
applicability  of  this  AD.  No  change  to 
the  final  rule  is  necessary  regarding  this 
issue. 

Request  To  Revise  Identity  of  Airplanes 
Affected  by  Certain  Requirements 

One  operator  requests  that  paragraphs 
(a)  and  (b)  of  the  pr^^osed  AD  be 
revised  to  clarify  the  group  of  airplanes 
subject  to  those  proposed  requirements. 
Paragraphs  (a)  and  (b),  as  proposed, 
identify  airplanes  with  respect  to 
bushing  replacement  done  in 
accordance  with  a  certain  service 
bulletin.  However,  for  certain  airplanes 
(i.e.,  those  with  line  numbers  after  316), 
the  bushings  were  installed  correctly  by 
means  of  a  production  change.  The 


operator  concludes  that  paragraphs  (a) 
and  (b),  as  written  in  the  proposed  AD, 
would  have  excluded  airplanes  on 
which  the  production  change  had  been 
completed. 

The  FAA  concurs  with  the  request,  for 
the  reasons  provided  by  the  commenter. 
The  intent  of  paragraphs  (a)  and  (b) — as 
well  as  (c)  and  (d) — of  this  AD  is  to 
consider  the  status  of  the  bushing 
installation — regardless  of  the  method 
followed  (i.e.,  the  service  bulletin  or  the 
production  change).  Paragraphs  (a) 
through  (d)  have  been  revised  in  the 
final  rule  to  reflect  this  intent. 

Request  To  Revise  Compliance  Time 

One  operator  requests  that  the 
proposed  grace  period  and  repetitive 
inspection  interval  be  revised  to 
correspond  to  the  operator's  C-check 
schedule.  The  proposed  1,200-flight- 
cycle  interval  would  not  conform  to  the 
operator's  C-check  schedule,  so  the 
operator  would  need  to  schedule 
intermediate  maintenance  to  comply 
with  the  proposed  AD.  This  commenter 
suggests  that  the  proposed  grace  period 
and  repetitive  inspection  interval  be 
changed  to  "1,200  flight  cycles  or  18 
months,  whichever  occurs  later,"  which 
would  allow  the  inspections  to  be 
accomplished  during  the  operator's 
regularly  scheduled  maintenance. 

The  FAA  does  not  concur.  Failure  of 
the  clevis  lug  is  flight-cycle-dependent, 
not  time-dependent.  Allowing  an  18- 
month  interval  between  inspections  for 
high  utilization  airplanes  would  not 
provide  an  acceptable  level  of  safety.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Request  To  Require  Operator  To  Revise 
Maintenance  Manual 

One  operator  suggests  that  the  Boeing 
747  vMrplane  Maintenance  Manual  may 
contribute  to  the  identified  unsafe 
condition  because  the  Boeing  overhaul 
manual  (referenced  in  the  maintenance 
manual)  does  not  specify  that  the 
bushings  be  installed  in  the  orientation 
specified  in  the  proposed  AD.  The 
operator  adds  that  a  manual  revision 
would  be  more  effective  than  an  AD  in 
addressing  the  unsafe  condition. 

The  FAA  disagrees.  The  operator  may 
have  been  considering  a  now-obsolete 
airplane  maintenance  manual;  the  most 
recent  version  of  the  maintenance 
manual  specifies  the  correct  installation 
of  the  bushing.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Request  To  Clarify  Terminating  Action 
Requirement 

One  commenter  Requests  clarification 
of  paragraph  (c)  of  the  proposed  AD. 
The  commenter  questions  whether  the 


intent  of  the  requirement  is  to  replace 
all  bushings — whether  or  not  the 
bushing  installation  is  properly 
oriented — in  accordance  with  Revision 
5  of  the  service  bulletin. 

The  FAA  agrees  that  clarification  of 
the  requirement  might  be  necessary. 
However,  as  stated  previously, 
paragraph  (c)  has  been  revised  in  the 
final  rule.  The  changes  made  to 
paragraph  (c)  of  this  AD  address  this 
commenter's  concerns. 

Explanation  of  Additional  Changes  to 
Proposed  AD 

Several  changes  have  be«»n  made  to 
the  proposed  AD.  Paragraphs  (a)  and  (b) 
of  the  proposed  AD  specify 
accomplishment  of  a  "general  visual 
inspecdon."  The  FAA  has 
recharacterized  this  as  a  "detailed 
inspection"  in  the  final  rule  to  clarify 
the  type  of  inspection  required;  the 
inspection  procedures  remain  the  same. 
Note  1  in  this  final  rule  defines  a 
detailed  inspection. 

Paragraph  (d)  of  the  proposed  AD  has 
been  retitled  "Part  Installation"  to  more 
accurately  identify  the  requirement.  In 
addition,  the  text  of  paragraph  (d)  has 
been  revised  for  clarification. 

Although  the  applicability  identified 
in  the  proposed  AD  remains  the  same, 
the  number  of  airplanes  affected  by  this 
final  rule  has  been  corrected  (as 
specified  in  the  Cost  Impact  section). 

Conclusion 

After  carefid  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  The  office 
authorized  to  approve  AMOCs  is 
identified  in  paragraph  (e)  of  this 
proposed  AD. 

Change  to  Labor  Rate  Estimate  ■ 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  yeeu^  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
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to  increase  tqe  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  aelow,  reflects  this 
increase  in  tl  le  specified  hourly  labor 
rate. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  lt)6(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-16-08     Boeing:  Amendment  39-13261. 
Docket  2001-NM-117-AD. 

Applicability:  Model  747-100,  -lOOB, 
-lOOB  SUD,  -2Q0B,  -200C,  -200F,  -300, 
-400,  — 400D,  and  — 400F  series  airplanes;  and 
Model  747SR  series  airplanes;  certificated  in 
any  category;  line  numbers  1  through  1009, 
except  968,  999,  1004,  and  1007. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  an  inboard  trailing 
edge  foreflap  during  flight,  and  subsequent 
damage  to  the  airplane  in  flight,  accomplish 
the  following: 

Inspections  (Bushings  Not  Yet  Replaced) 

(a)  For  airplanes  having  line  numbers  1 
through  316  on  which  the  bushings  have  not 
been  replaced  prior  to  the  effective  date  of 
this  AD:  Prior  to  the  accumulation  of  5,000 
total  flight  cycles,  or  within  1,200  flight 
cycles  after  the  effective  date  of  this  AD, 
whichever  occurs  later,  perform  a  detailed 
inspection  for  migration  of  the  bushings  of 
the  clevis  on  the  inboard  £md  outboard 
sequence  carriages,  flap  tracks  3.  4,  5,  and  6 
of  the  inboard  trailing  edge  foreflap.  Do  the 
inspection  in  accordance  with  Boeing  Service 
Bulletin  747-57-2166,  Revision  5,  dated  May 
13, 1993;  or  Revision  6,  dated  January  16, 
2003. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  deflned  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  each  nondiscrepant  bushing  (with 
no  migration):  Repeat  the  inspection  of  that 
bushing  at  intervals  not  to  exceed  1,200  flight 
cycles,  until  the  terminating  action  required 
by  paragraph  (c)  of  this  AD  has  been 
accomplished. 


(2)  For  any  discrepant  bushing:  Prior  to 
further  flight,  replace  the  discrepant  bushing 
with  a  new  bushing  and,  if  applicable, 
replace  the  bushing  marker  with  a  new 
marker,  in  accordance  with  Boeing  Service 
Bulletin  747-57-2166,  Revision  5,  dated  May 
13, 1993;  or  Revision  6,  dated  January  16, 
2003.  No  further  action  is  required  by  this 
AD  for  that  bushing  only. 

Note  2:  It  is  not  necessary  to  replace  the 
marker  if  the  marker  installed  on  the  airplane 
shows  the  correct  bushing  orientation  (flange 
reversed,  as  shown  in  NEW 
CONFIGURATION,  Figure  1,  of  Boeing 
Service  Bulletin  747-57-2166.  Revision  5, 
dated  May  13, 1993;  and  Revision  6,  dated 
January  16,  2003). 

Inspection  (Bushings  Replaced) 

(b)  For  airplanes  having  line  numbers  1 
through  316  inclusive  on  which  the  bushings 
have  been  replaced  before  the  effective  date 
of  this  AD  in  accordance  with  any 
instructions  other  than  Boeing  Service 
Bulletin  747-57-2166,  Revision  5,  dated  May 
13,  1993;  or  Revision  6,  dated  January  16. 
2003;  and  for  airplanes  having  line  numbers 
317  through  1009  inclusive,  except  line 
numbers  968,  999.  1004.  and  1007:  Prior  to 
the  accumulation  of  5.000  total  flight  cycles, 
or  within  1.200  flight  cycles  after  the 
effective  date  of  this  AD.  whichever  occurs 
later,  perform  a  one-time  detailed  inspection 
of  the  orientation  of  the  bushings  of  the 
clevis  on  the  inboard  and  outboard  sequence 
carriages,  flap  tracks  3,  4,  5.  and  6  of  the 
inboard  trailing  edge  foreflap.  Do  the  actions 
in  accordance  with  Boeing  Service  Bulletin 
747-57-2166,  Revision  5.  dated  May  13. 
1993;  or  Revision  6,  dated  January  16.  2003. 
For  airplanes  having  line  numbers  1  through 
316  inclusive  on  which  a  bushing  has  been 
replaced  before  the  effective  date  of  this  AD 
in  accordance  with  Boeing  Service  Bulletin 
747-57-2166.  Revision  5.  dated  May  13, 
1993;  or  Revision  6.  dated  January  16.  2003: 
This  AD  requires  no  further  action  for  that 
bushing  only. 

(1)  For  each  bushing  that  is  oriented 
correctly:  Within  5  years  after  the  effective 
date  of  this  AD.  replace  the  markers  installed 
on  the  airplane  with  new  markers,  as 
applicable,  in  accordance  with  Boeing 
Service  Bulletin  747-57-2166.  Revision  5, 
dated  May  13,  1993;  or  Revision  6,  dated 
January  16,  2003. 

Note  3:  It  is  not  necessary  to  replace  the 
marker  if  the  marker  installed  on  the  airplane 
shows  the  correct  bushing  orientation  (flange 
reversed,  as  shown  in  NEW 
CONFIGURATION,  Figure  1,  of  Boeing 
Service  Bulletin  747-57-2166,  Revision  5. 
dated,May  13. 1993;  and  Revision  6.  dated 
January  16,  2003). 

(2)  For  any  bushing  that  is  oriented 
incorrectly:  Prior  to  further  flight,  perform  a 
detailed  inspection  of  the  bushing  for 
bushing  migration,  in  accordance  with 
Boeing  Service  Bulletin  747-57-2166, 
Revision  5,  dated  May  13,  1993;  or  Revision 
6,  dated  January  16,  2003. 

(i)  For  each  nondiscrepant  bushing  (with 
no  migration):  Repeat  the  inspection 
specified  in  paragraph  (b)(2)  of  this  AD  at 
intervals  not  to  exceed  1,200  flight  cycles, 
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until  the  terminating  action  required  by 
paragraph  (c)  of  this  AD  has  been 
accomplished. 

(ii)  For  any  discrepant  bushing:  Prior  to 
further  flight,  replace  the  discrepant  bushing 
with  a  new  bushing  and,  if  applicable, 
replace  the  bushing  marker  with  a  new 
marker,  in  accordance  with  the  service  " 
bulletin.  No  further  action  is  required  by  this 
paragraph  for  that  bushing  only. 

Note  4:  It  is  not  necessary  to  replace  the 
marker  if  the  marker  installed  oh  the  airplane 
shows  the  correct  bushing  orientation  (flange 
reversed,  as  shown  in  NEW 
CONFIGURATION.  Figure  1.  of  Boeing 
Service  Bulletin  747-57-2166,  Revision  5, 
dated  May  13, 1993;  and  Revision  6,  dated 
January  16,  2003). 

Terminating  Action 

(c)  Within  5  years  after  the  effective  date 
of  this  AD:  Replace  the  existing  bushings  of 
the  clevis  on  the  inboard  and  outboard 
sequence  carriages,  in  flap  tracks  3,  4,  5,  and 
6  of  the  inboard  trailing  edge  foreflap.  Do  the 
actions  in  accordance  with  Boeing  Service 
Bulletin  747-57-2166.  Revision  5.  dated  May 
13. 1993;  or  Revision  6.  dated  January  16, 
2003.  Replacement  of  the  bushings  in 
accordance  with  Boeing  Service  Bulletin 
747-57-2166,  Revision  4,  dated  December  6, 
1990,  or  previous  revision,  is  acceptable, 
provided  the  bushings  are  inspected  as 
required  by  paragraph  (b)  of  this  AD  and 
found  to  be  in  the  correct  orientation.  The 
initial  bushing  installation  by  the 
manufacturer  for  airplanes  having  line 
numbers  317  and  subsequent  is  also 
acceptable,  provided  the  bushings  are 
inspected  at  the  specified  time  and  as 
required  by  paragraph  (b)  of  this  AD  and 
found  to  be  in  the  correct  orientation.  Also, 
as  applicable,  before  further  flight,  replace 
the  markers  installed  on  the  airplane  with 
new  markers  in  accordance  with  Boeing 
Service  Bulletin  747-57-2166.  Revision  5, 
dated  May  13,  1993;  or  Revision  6,  dated 
January  16.  2003.  Replacement  of  all 
bushings,  and  markers  as  applicable, 
terminates  the  requirements  of  this  AD. 

Note  5:  It  is  not  necessary  to  replace  the 
marker  if  the  marker  installed  on  the  airplane 
shows  the  correct  bushing  orientation  (flange 
reversed,  as  shown  in  NEW 
CONHGURATION,  Figure  1,  of  Boeing 
Service  Bulletin  747-57-2166,  Revision  5, 
dated  May  13, 1993;  and  Revision  6,  dated 
January  16,  2003). 

Part  Installation 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a  carriage 
and  toggle  assembly  unless  the  requirements 
of  paragraph  (c)  of  this  AD  have  been 
accomplished  for  that  assembly. 

Alternative  Methods  of  Compliance 

(e)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  AGO.  is  authorized  to 
approve  alternative  methods  of  compliance 
for  this  AD. 

Incorporation  by  Reference 

(f)  Unless  otherwise  specified  in  this  AD. 
the  actions  shall  be  done  in  accordance  with 
Boeing  Service  Bulletin  747-57-2166, 


Revision  5,  dated  May  13. 1993;  or  Boeing 
Service  Bulletin  747-57-2166,  Revision  o, 
dated  January  16,  2003.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle. 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
September  12,  2003. 

Issued  in  Renton,  Washington,  on  July  31. 
2003. 

AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-19983  Filed  8-7-03;  8:45  am] 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  4 

RIN  3038-AB97 

Additional  Registration  and  Other 
Regulatory  Relief  for  Commodity  Pool 
Operators  and  Commodity  Trading 
Advisors;  Past  Performance  Issues 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Final  rules. 

SUMMARY:  The  Commodity  Futures 
Trading  Commission  (Commission  or 
CFTC)  is  amending  rules  which  provide 
an  exclusion  from  the  definition  of  the 
term  "commodity  pool  operator"  (CPO) 
for  certain  persons,  and  which  provide 
exemption  from  CPO  and  commodity 
trading  advisor  (CTA)  registration, 
respectively,  for  certain  other  persons, 
so  as  to  expand  the  availability  of  the 
relief  provided  by  these  rules.  These 
amendments  supercede  the  no-action 
relief  the  Commission  previously  issued 
with  respect  to  the  trading  criteria  for 
certain  persons  and  the  need  to  register 
as  a  CPO  or  CTA  for  certain  other 
persons.  The  Commission  also  is 
amending  its  rules  to  fricilitate 
communications  by  CPOs  and  CTAs,  by 
permitting  certain  communications 
prior  to  Disclosiu-e  Document  delivery; 
relieving  CPOs  from  duplicative 
disclosure  and  reporting  requirements 
in  the  "master/feeder  fund"  context; 
permitting  CPOs  to  distribute  Account 
Statements  and  Annual  Reports 
electronically;  permitting  CPOs  to  use 
facsimile  signatures  on  Accoiuit 


Statements  and  Annual  Reports;  and 
conforming  various  signature 
requirements.  Further,  the  Commission 
is  addressing  certain  issues  related  to 
the  calculation  and  presentation  of  past 
performance  by  CPOs  and  CTAs  not 
addressed  in  the  recent  final  rulemaking 
on  CPO  and  CTA  past  performance. 

DATES:  Effective  August  8,  2003  except 
§4.35(a)(l}{viii)  which  is  effective 
September  8,  2003. 

FOR  FURTHER  INFORMATKJN  CONTACT:  For 

all  rules  other  than  Rule  4.35(a).  Barbara 
S.  Gold,  Associate  Director,  or 
Christopher  W.  Cummings,  Special 
Counsel,  and  for  Rule  4.35(a),  Kevin  P. 
Walek,  Assistant  Director,  or  Eileen 
Chotiner,  Futiu^s  Trading  Specialist, 
Division  of  Clearing  and  Intermediary 
Oversight,  Commodity  Futures  Trading 
Commission,  1155  21st  Street,  NW., 
Washington,  DC  20581,  telephone 
niunbers:  (202)  418-5450,  (202)  418- 
5445,  (202)  418-5463, or (202)  418- 
5467,  respectively;  facsimile  number: 
(202)  418-5528;  and  electronic  mail: 
bgoId@cftc.gov,  ccummings@cftc.gov, 
kwalek@cftc.gov  or  echotiner@cftc.gov, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Background  on  the  Proposal  for  Additional 

Registration  and  Other  Regulatory  Relief 
for  CPOs  and  CTAs 

A.  Statutory  and  Regulatory  Authorities  - 

B.  The  Proposal 

C.  The  Comments  on  the  Proposal 

D.  Significant  Changes  from  the  Proposal 

II.  Responses  to  the  Comments  on  the 

Proposal 

A.  Amendment  to  Rule  4.5:  Deleting 
Trading  and  "No  Marketing  '  Criteria  for 
Exclusion  from  the  CPO  Definition 

B.  Amendments  to  Rule  4.13:  Adding  CPO 
Registration  Exemptions 

1.  Use  of  Terms  under  the  Federal 
Securities  Laws 

2.  New  Rule  4.13(a)(3):  Adding  an 
Exemption  where  Commodity  Interest 
Trading  is  Limited  and  Pool  Participants 
are  Sophisticated 

a.  In  General 

b.  New  Appendix  A  to  Part  4:  "Fund-of- 
Funds" 

3.  New  Rule  4.13(a)(4):  Adding  an 
Exemption  where  Pool  Participants  are 
Highly  Sophisticated 

4  Alternative  Proposal  for  Relief 

C.  Amendments  to  Rule  4.14:  Adding  and 
Expanding  CTA  Registration  Exemptions 

1.  New  Rule  4.14(a)(8)(i)(D):  Adding  an 
Exemption  where  Advice  is  to  Rules 
4.13(a)(3)  and  (a)(4)  Pools 

2.  New  Rule  4.14(a)(10):  Counting  Legal 
Organizations  as  a  Single  "Person" 

D.  Amendments  to  Rules  4.21,  4.22  and 
4.31 

1.  Amended  Rules  4.21(a)  and  4.31(a): 
Permitting  Communications  Prior  to 
Disclosure  Document  DeUvery 
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A.  Statutory  i  \nd  Regulator)'  Authorities 
Section  la(5)  of  the  Commodity 


Exchange  Ac 
"commoditv 


(Act)  defines  the  term 
3ool  operator"  to  mean: 


[A]ny  pers(  m  engaged  in  a  business 
that  is  of  the  lature  of  an  investment 
trust,  syndics  te,  or  similar  form  of 
enterprise,  ai  d  who,  in  connection 
therewith,  so  icits,  accepts,  or  receives 
from  others,  iunds,  securities,  or 
property,  eitl:  er  directly  or  through 
capital  contri  )utions,  the  sale  of  stock  or 
other  forms  a  securities,  or  otherwise, 
for  the  purpo  le  of  trading  in  any 
commodity  ft  ir  future  delivery  on  or 
subject  to  the  rules  of  any  contract 
market  or  dei  ivatives  transaction 
execution  facility,*   *   *'' 

Section  4ni  1)  of  the  Act  ^  provides,  in 
relevant  part,  that  it  is  unlawful  for  any 
CPO,  "uiiless  registered  under  (the  Act), 
to  make  use  c  f  the  mails  or  any  means 
or  instrumen  ality  of  interstate 
commerce"  ii  i  connection  with  its 
business  as  a  CPO.  Rules  4.5  and  4.13, 
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(51(2000).  Section  la(S)  also  provides 
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nition. 
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pool"  to  mean  "any  investment 
similar  form  of  enterprise 
urpose  of  trading  commodity 
otherwise  noted.  Commission 
n  are  found  at  17CFRCh.  I 
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issued  since  1995  may  be 
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(2000). 


provide  exemptions  from  CPO 
registration. 

Section  la(6)(A)  of  the  Act  defines  the 
term  commodity  trading  advisor  to 
mean  any  person  who: 

(i)  For  compensation  or  profit,  engages  in 
the  business  of  advising  others,  either 
directly  or  through  publications,  writings  or 
electronic  media,  as  to  the  value  of  or  the 
advisability  of  trading  in — 

(I)  any  contract  of  sale  of  a  commodity  for 
future  delivery  made  or  to  be  made  on  or 

.subject  to  the  rules  of  a  contract  market  or 
derivatives  transaction  execution  facility; 

(II)  any  commodity  option  authorized 
under  section  6c  of  this  title:  or 

(III)  any  leverage  transaction  authorized 
under  section  2.3  of  this  title:  or 

(ii)  For  compensation  or  profit,  and  as  part 
of  a  regular  business,  issues  or  promulgates 
analyses  or  reports  concerning  any  of  the 
activities  referred  to  in  clause  (i). ' 

Section  4m(l)  of  the  Act  also  requires 
CTAs  to  register  as  such  with  the 
Commission  and,  along  with  section 
4m(3)  and  Rule  4.14,  provides 
exemption  from  CTA  registration. 

If  a  person  is  exempt  from  registration 
as  a  CPO  or  CTA,  its  associated  persons 
(APs)  are  not  required  to  register  as 
such.  Further,  neither  the  exempt  CPO 
or  CTA,  nor  any  of  its  APs,  is  required 
to  become  a  member  of  a  registered 
futiu-es  association. 

Generally,  CPOs  and  CTAs  who  are, 
or  who  are  required  to  be,  registered 
with  the  Commission,  must  provide 
prospective  pool  participants  or 
advisory  clients,  as  the  case  may  be, 
with  a  Disclosure  Document  containing 
specified  information-* — e.g.,  the 
business  background  of  the  CPO  or  CTA 
and  its  principals,  past  performance, 
fees  and  other  expenses,  and  conflicts  of 
interest — and  they  must  make  cuid  keep 
specified  books  and  records.^  These 
CPOs  also  must  provide  unaudited 
periodic  financial  reports  and  certified 
annual  reports  to  participants  in  their 
pools.**  Additionally,  regardless  of 
registration  status,  all  persons  who 
come  within  the  CPO  or  CTA  definition 
are  subject  to  certain  operational "  and 
advertising  requirements  "  imder  part  4, 


J  7  U.S.C.  la(6)(A)  (2000). 

Section  Ia(6)  also  excludes  certain  persons  not  at 
issue  here  from  the  CTA  definition,  and  provides 
the  Commission  with  authority  to  exclude 
addditional  persons  from  that  definition. 

*  Rule  4.21  for  CPOs  and  Rule  4.31  for  CTAs. 

^  Rule  4.23  for  CPOs  and  Rule  4.33  for  CTAs. 

"Rule  4.22. 

"  Rule  4.20  for  CPOs  and  Rule  4.30  for  CTAs. 

"Rule  4.41. 

While  Rules  4.7  and  4.12(b)  provide  relief  for 
certain  registered  CPOs  from  the  Disclosure 
Document,  periodic  and  annual  reporting,  and 
recordkeeping  requirements  of  Rules  4.21,  4.22.  and 
4.23.  they  do  not  affect  the  applicability  of  Rules 
4.20  and  4.41  to  these  CPOs.  Similarly.  CTAs  who 
have  claimed  relief  under  Rule  4.7  continue  to 
remain  subject  to  Rules  4.30  and  4.41. 


to  all  other  provisions  of  the  Act  and  the 
Commission's  rules  prohibiting  fraud 
that  apply  to  CPOs  and  CTAs,  and  to  all 
other  relevant  provisions  of  the  Act  and 
the  Commission's  rules  that  apply  to  all 
commodity  interest  market  participants, 
such  as  the  general  antifraud  provisions, 
prohibitions  on  manipulation  and  the 
trade  reporting  requfrements. 

B.  The  Proposal 

On  March  17,  2003,  the  Commission 
published  proposed  revisions  to  Rules 
4.5,  4.13,  and  4.14  and  various  other 
rules  under  part  4  of  its  regulations 
(Proposal).^  The  Commission  based  the 
Proposal  on  a  prior  Rule  4.5  proposal;  1° 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPR)  setting  forth 
additional  CPO  and  CTA  registration 
exemptions  submitted  by  the'National 
Futures  Association  (NFA)  and  an 
additional  CPO  registration  exemption 
submitted  by  the  Managed  Funds 
Association  (MFA);  '^  the  Commission's 
Roundtable  on  CPO  and  CTA  Issues 
(Roundtable);  '^  and  generally  on  its 
staffs  experience  in  administering  part 
4  of  the  regulations  (Part  4  Rules). 

Specifically,  the  Commission 
proposed  to  amend:  (1)  Rule  4.5,  by 
deleting  from  the  rule  any  trading 
criteria  and  corresponding  disclosure 
requirement  for  eligibility  for  an 
exclusion  from  the  CPO  definition;  (2) 
Rule  4.13,  by  expanding  the  availability 
of  existing  relief  from  CPO  registration 
and  providing  for  additional  CPO 
registration  exemptions  thereunder;  (3) 
Rule  4.14,  similarly  by  expanding  the 
availability  of  existing  relief  from  CTA 
registration  and  providing  for  additional 
CTA  registration  exemptions 
thereunder;  (4)  Rules  4.21  and  4.31,  by 
permitting  certain  communications  with 
prospective  pool  participants  and 
managed  account  clients,  respectively, 
prior  to  Disclosure  Document  delivery; 
(5)  Rules  4.21  and  4.22,  by  removing    - 
duplicative  (disclosure  and  reporting 
requirements  in  the  "master/feeder 
fund"  context;  (6)  Rule  4.22,  by 
providing  for  electronic  distribution  of 
Account  Statements  and  Annual 


»68  FR  12622.  The  Proposal  may  be  accessed 
through  http://www.cftc.gov/foia/fedreg03/ 
foi030317b.htm. 

•"67  FR  65743  (Oct.  28,  2002).  Both  the  prior 
Rule  4.5  proposal  and  the  comment  letters  the 
Commission  received  thereon  may  be  accessed 
through  h ttp ://www. cftc.gov/foia/fedieg02/ 
foi021028a.htm. 

"  67  FR  68785  (Nov.  13,  2002).  Both  the  ANPR 
and  the  comment  letters  the  Cotpmission  received 
thereon  may  be  accessed  through  http:// 
ww\v.cftc.gov/foia/fedreg02/foi02'l  113a.htm. 

"2 See  68  FR  12622,  12624-25  for  a  discussion  of 
the  origin  and  outcome  of  the  Roundtable. 
Comments  received  in  connection  with  the 
Roundtable  may  be  accessed  through  http:// 
www.cftc.gov/opa/press02/opa4700-02.htm. 
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Reports;  and  (7)  Rules  4.7,  4.12,  4.13 
and  4.22,  by  conforming  the  various 
signature  requirements  thereof '^ 
In  announcing  the  Proposal,  the 
Commission  stated: 

The  relief  the  Commission  is  proposing 
today  is  consistent  with  the  purpose  and 
intent  of  the  CFMA  (Commodity  Futures 
Modernization  Act  of  2000),  and  with  the 
input  the  Commission  has  received  in 
connection  with  its  prior  initiatives. .  . . 
Accordingly,  it  is  intended  to  allow  greater 
flexibility  and  innovation,  and  to  take  into 
account  market  developments  and  the 
current  investment  environment,  by 
modernizing  the  requirements  for 
determining  who  should  be  excluded  from 
the  CPO  definition,  and  who  should  remain 
within  the  CPO  and  CTA  definitions  but  be 
exempt  from  registration.  Thus,  this  relief  is 
intended  to  encourage  and  facilitate 
participation  in  the  commodity  interest 
markets  by  additional  collective  investment 
vehicles  and  their  advisers,  with  the  added 
benefit  to  all  market  participants  of  increased 
liquidity,''' 

In  connection  with  issuing  the 
Proposal,  the  Commission  also  provided 
temporary  no-action  relief  to  Rule  4.5 
eligible  persons  and  CPOs  and  CTAs 
who  met  the  trading  and  other  criteria 
specified  therein  (Temporary  No- Action 
Relief).'^  The  Proposal  required  that  the 
Temporary  No- Action  Relief  be  claimed 
by  filing  a  notice  with  the  Commission. 
The  effect  of  this  final  rulemaking  on 
claimants  under  the  Temporary  No- 
^ction  Relief  is  discussed  below."' 

C.  The  Comments  on  the  Proposal 

The  Commission  received  thirty-one 
comment  letters  on  the  Proposal,  as 
follows:  Six  from  registered  CPOs  and 
CTAs;  two  from  registered  introducing 
brokers;  two  from  registered  securities 
investment  advisers;  one  from  a 
registered  futures  association;  one  from 
a  futures  industry  trade  association;  two 
from  securities  industry  trade 
associations;  nine  from  law  firms;  one 
from  a  bar  association;  one  from  a 
certified  public  accounting  firm;  and  six 
from  retail  investors.  The  majority  of 
these  commenters  voiced  strong  support 
for  the  Proposal,  by  such  statements  as 
that  it  would  fulfill  the  Commission's 
express  purposes  in  making  the 
Proposal,  would  better  harmonize  CFTC 
and  Seciu"ities  and  Exchange 
Commission  (SEC)  regulation  of 
investment  management  professionals, 
and  would  go  a  long  way  toward 
addressing  the  issues  raised  at  the 
Roundtable.  17 


In  light  of  these  comments,  the 
Commission  generally  is  adopting  the 
revisions  to  the  Part  4  Rules  that  it 
proposed.  Where  the  Conunission  is 
making  a  change  from  the  Proposal,  it 
discusses  the  change  below.^^  in  the 
Federal  Register  release  announcing  the 
Proposal  (Proposing  Releaise),  the 
Commission  gave  a  detailed  explanation 
of  each  rule  amendment  it  had  proposed 
to  make.i^  Accordingly,  the  scope  of 
this  Federal  Register  release  generally  is 
restricted  to  the  comments  received  on 
the  Proposal  and  to  the  changes  to,  and 
clarifications  of  the  Proposal  that  the 
Commission  is  making  in  response 
thereto.  The  Commission  encourages 
interested  persons  to  read  the  Proposing 
Release  for  a  fuller  discussion  of  the 
purpose  of  each  of  the  amendments 
contained  in  the  Proposal. 

D.  Significant  Changes  From  the 
Proposal 

The  significant  changes  from  the 
Proposal  that  the  Commission  is  making 
in  the  rules  it  is  adopting  today  are  as 
follows:  (1)  Rule  4.5  no  longer  contains 
a  "marketing"  restriction,  but  it  does 
require  disclosiu-e  of  the  fact,  and  effect, 
of  a  claim  for  exclusion  from  the  CPO 
definition;  (2)  Rule  4.13(a)(3)  expands 
the  trading  limit  criterion  thereunder  to 
"5  percent"  and  "100  percent,"  from  the 
proposed  "2  percent"  and  "50  percent" 
limits;  (3)  Rule  4.13(a)(3)  expands  the 
investor  eligibility  criterion  thereimder 
to  "knowledgeable  employees"  and 
certain  other  persons,  in  addition  to 
"accredited  investors,"  as  proposed;  and 
(4)  Rule  4.22  now  provides  for 
electronic  distribution  of  Annual 
Reports,  in  addition  to  Account 
Statements,  as  proposed,  where  a  CPO 
furnishes  a  one-way  disclosure  notice 


-30. 


>3  See  68  FR  12622,  12625- 
,''»68FR  12622,  12625. 
'^  See  68  FR  12622,  12630-32. 
"'Seell.F.l.  above. 

'^Thc  six  retail  investors  submitted  nearly 
identical  letters,  each  of  which  stated  in  general 


terms  that  the  Commission  should  do  more  rather 
than  less  to  protect  investors,  and  that  hedge  fiinds 
should  be  subject  to  "full  and  fair"  disclosure 
standards.  These  letters  did  not,  however,  refer  to 
any  specific  proposed  rule  or  anv  of  the 
Commission's  specific  requests  for  comments.  One 
of  the  other  commenters  on  the  Proposal  suggested 
changes  to  Rules  4.5  and  4.13  that  would  have 
made  the  relief  thereunder  available  to  additional 
types  of  pension  plan  entities.  This  suggestion  is 
outside  the  scope  of  this  rulemaking.  Accordingly, 
the  Commission  intends  to  consider  the  merits  of 
the  application  of  Rule  4.5  or  4.13  to  any  such  plan 
on  a  case-by-case  liasis.  (However,  some  of  those 
plans  are  now  covered  by  the  rules  the  Commission 
is  publishing  today.  See,  e.g..  Rule 
4.14(a)(8)(i)(C)(2).) 

'"  In  addition,  the  Commission  is  adopting  certain 
clarifying  amendments  to  Rule  4.7,  such  that  Rule 
4.7(a)(2)(vi)  now  refers  to  section  2(a)(51)(A)  of  the 
Investment  Company  Act  of  1940  and  Rule 
4.7(a)(3)(viii)  now  includes  "a  limited  liability 
company  or  similar  business  venture."  Also,  to 
clarify  the  availability  of  Rule  4.13(a)(2),  the 
Commission  is  employing  the  term  "participant"  in 
lieu  of  the  term  "person"  in  Rule4.13(a)(2)(iii). 

>9Supnjn.l3. 


and  the  pool  participant  does  not  timely 
object  to  such  distribution. 

In  addition,  the  Commission  is 
clarifying:  (1)  The  meaning  of  the  term 
"aggregate  net  notional  value"  in  Rule 
4.13(a)(3);  (2)  the  effect  of  this  final 
rulemaking  on  the  Temporary  No- 
Action  Relief;  (3)  the  applicability  of  the 
Annual  Report  requirement  to  CPOs 
who  withdraw  from  registration  in 
reliance  upon  Rule  4.13(a)(3)  or  (a)(4);  - 
and  (4)  in  new  Appendix  A  to  Part  4, 
the  application  of  the  Rule  4.13(a)(3) 
trading  limit  criteria  to  a  broad  range  of 
fund-of-fund  situations. 

n.  Responses  to  the  Comments  on  the 
Proposal 

A.  Amendment  to  Rule  4.5:  Deleting 
Trading  and  "No  Marketing"  Criteria  for 
Exclusion  From  the  CPO  Definition 

The  Commission  proposed  to  amend 
the  operating  criteria  of  Rule  4.5  by 
deleting  therefrom  provisions 
concerning  commodity  interest  trading 
restrictions  and  related  disclosures.^" 
The  Commission  explained  that  the 
operating  criteria  of  the  rule  would 
continue  to  include  the  "no  marketing" 
and  submission  to  special  calls 
requirements.  The  Commission 
reasoned  that  "it  is  appropriate  to 
maintain  the  marketing  restriction 
because,  unlike  the  case  with  the 
proposed  CPO  registration  exemption, 
members  of  the  retail  public  may 
participate  in  the  trading  vehicles 
subject  to  Rule  4.5."  21  The  Commission 
nonetheless  requested  comment  on  the 
merits  of  retaining  the  "no  marketing" 
criterion — i.e.,  that  a  Rule  4.5  qualifying 
entity  "will  not  be,  and  has  not  been, 
inarketing  participations  to  the  public  as 
or  in  a  commodity  pool  or  otherwise  as 
or  in  a  vehicle  for  trading  in  the 
commodity  futures  or  commodity 
options  markets." 

In  response  to  this  request,  one    . 
commenter  agreed  with  the  proposed 
retention  of  the  "no  marketing" 
criterion  (and  with  the  Commission's 
rationale  therefore)  but  several 
commenters  disagreed  with  it.  This 
latter  group  supported  its  position  with 
claims  that,  in  the  absence  of  any 
trading  restriction,  the  "otherwise 
regulated"  nature  of  the  qualifying 
entities  specified  in  Rule  4.5  would 
provide  adequate  customer  protection, 
and,  further,  that  compliance  with  the 
subjective  nature  of  the  marketing 
restriction  could  give  rise  to  the 
possibility  of  unequal  enforcement 
where  commodity  interest  trading  was 
restricted. 


-"See  68  FR  12622,  12625-26. 
2' 68  FR  12622,  12626. 
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In  light  of  these  comments,  the 
Commission  is  amending  Rule  4.5  such 
that  it  no  lonj  er  contains  any 
restrictions  re  lating  either  to  commodity 
interest  tradii  g  or  to  marketing  of  the 
entity.  The  rule  does,  however,  continue 
to  require  disi  :losure  to  investors  "now, 
that  the  quali  ying  entity's  operator  has 
claimed  exck  sion  from  the  CPO 
definition,  an  i  that  therefore  the  person 
is  not  subject  to  CPO  registration  and 
regulation  un  ler  the  Act.  This 
requirement  i  >  set  forth  in  paragraph 
{c)(2)(i)  of  the  amended  rule.  The 
Commission  (  id  not  propose  to  change 
the  "special  c  ill"  provision  of  Rule  4.5, 
and,  accordin  jly,  the  rule  continues  to 
contain  this  p  rovision,1n  paragraph 
(c)(2)(ii).^^ 

The  disclos  lire  requirement  the 
Commission  i  s  adopting  today  may  be 
satisfied  in  th  s  same  manner  that  the 
Commission  ]  ireviously  established  for 
the  (albeh  no  v  deleted)  disclosure  of 
commodity  ir  terest  trading  limits  under 
Rule  4.5 — i.e. 
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"50FR  15868J 15879  (Apr.  23,  1985). 

further  stated  that  it  was  aware 
ying  entities — e.g.,  registered 
ies — are  required  by  their  other 
disclosures  directly  to  their 
t|iat  other  qualifying  entities — e.g., 
fund  of  a  federally  regulated 
subject  to  any  .such  direct 

The  Commission  intends 
e  itities  may  satisfy  this 
indirect  disclosure.  For  example, 
commingled  trust  fund  that 
f  Dmmodity  interests  on  behalf  of 
iccounts  comprising  the 
the  bank  only  needs  to  make  the 
ion  to  the  trustee  of  each 
{ ccount.  Id. .'n.69. 


not  a  registered  investment  company 
covered  under  Rule  4.5(b)(1)  or  a  non- 
pool  covered  under  Rule  4.5(a)(4).  This 
lattet  confirmation  is  contained  in  new 
Rule  4.5(g),  and  new  Rule  4.13(f) 
contains  a  reciprocal  provision  for  CPOs 
claiming  registration  relief  thereunder. 
Also,  the  Commission  is  discussing 
below  the  effect  of  this  rulemaking 
generally  on  persons  who  previously 
have  claimed  relief  under  Rule  4.5.^'* 

The  Commission  did  not  propose,  and 
is  not  now  adopting,  any  other 
amendments  to  Rule  4.5.  Thus,  the 
proviso  to  Rule  4.5(c)  continues  to  state 
that  compliance  with  the  operating 
criteria  of  the  rule: 

shall  not  be  deemed  a  substitute  for 
compliance  with  any  criteria  applicable 
to  commodity  futures  or  commodity 
options  trading  established  by  any 
regulator  to  which  (an  eligible)  person 
or  qualifying  entity  is  established. 

Moreover,  eligible  persons  and 
qualifying  entities  remain  subject  to  all 
relevant  provisions  of  the  Act  and  the 
Commission's  rules  that  apply  to  all 
commodity  interest  market  participants, 
such  as  the  general  antifraud  rules,  the 
prohibitions  on  manipulation  and  the 
trade  reporting  requirements. ^s 

B.  Amendments  to  Rule  4.13:  Adding 
CPO  Registration  Exemptions 

1.  Use  of  Terms  Defined  Under  the 
Federal  Securities  Laws 

Various  of  the  new  CPO  registration 
exemptions  under  Rule  4.13  that  the 
Commission  is  adopting  today  base 
eligibility  on  pool  participants  coming 
within  the  meaning  of  a  term  that  is 
defined  imder  the  federal  securities 
laws — e.g..  that  of  "accredited 
investor,";  defined  in  Rule  501(a)  imder 
the  Securities  Act  of  1933  ('33  Act).26  As 
requested  by  commenters,  by  this 
Federal  Register  release  the 
Commission  confirms  that  it  intends  to 
follow  interpretations  issued  by  the  SEC 
and  its  staff  of  these  definitions  and  in 
the  event  any  of  these  definitions  are 
amended,  the  Commission  will  utilize 
the  revised  definitions  in  the  applicable 
Rule  4.13  exemption.  However,  as  the 
Commission  stated  in  connection  with 
adopting  revisions  to  Rule  4.7  that 
similarly  base  relief  on  certain  of  these 
terms: 


"Seen.F.l. 

^^  As  stated  in  I.  A.  above,  these  provisions  also 
apply  to  persons  exempt  from  registration  as  a  CPO 
orCTA. 

29 1 7  CFR  230.501  (a)  (2003).  Other  such  terms 
found  in  Rule  4.13  are  "knowledgeable  employee," 
defined  in  the  Investment  Company  of  1940  (ICA), 
17  CFR  270.3C-5  (2003),  and  "qualified  purchaser" 
(QP).  defined  in  Section  2(a)(51)(A)  of  the  ICA. 


The  Commission  has  the  right  further  to 
interpret  or  to  amend  Rule  4.7  to  exclude 
from  the  (qualified  eligible  person  definition) 
any  person  that  the  SEC  or  its  staff  found  to 
be  a  QP  or  knowledgeable  employee  or  to 
include  in  the  (qualified  eligible  person 
definition)  any  person  the  SEC  or  its  staff 
excluded  from  the  QP  or  knowledgeable 
employee  definition,  if  such  action  is  found 
to  be  necessary  to  effectuate  the  purposes  of 
the  Act  and  the  Commission's  regulations. 
The  Commission  expects  that  it  would 
exercise  this  right  infrequently.^^ 

2.  New  Rule  4.13(a)(3):  Adding  an 
Exemption  Where  Commodity  Interest 
Trading  Is  Limited  and  Pool  Participants 
are  Sophisticated 

a.  In  General 

The  Commission  proposed  new  Rule 
4.13(a)(3)  to  provide  an  exemption  from 
CPO  registration  where:  (1)  The  pool  a     i 
person  operates  engages  in  a  limited 
amount  of  commodity  interest  trading — 
i.e.,  by  committing  no  more  than  2 
percent  of  the  liquidation  value  of  the 
pool's  portfolio  to  establish  commodity 
interest  trading  positions,  whether 
entered  into  for  bona  fide  hedging 
purposes  or  otherwise,  or  where  the 
aggregate  net  notional  value  of  the 
pool's  commodity  interest  trading  does 
not  exceed  50  percent  of  the  pool's 
liquidation  value;  (2)  the  CPO 
reasonably  believes  that  each  investor  in 
the  pool  is  an  "accredited  investor";  and 
(3)  the  CPO  does  not  market 
participations  in  the  pool  as  or  in  a 
vehicle  for  trading  in  the  commodity 
futures  or  commodity  options 
markets. 28  After  explaining  how  and 
why  this  proposal  differed  from  the  CPO 
registration  exemption  proposal 
submitted  to  the  Commission  by  the 
National  Futures  Association  (NFA)  as 
set  forth  in  the  ANPR,29  and  after  noting 
the  comments  received  on  the  ANPR.^" 
the  Commission  specifically  requested 
comment  on  whether  under  the  rule 
there  should  be:  (1)  A  higher  percentage 
of  assets  that  may  be  committed  to 
establish  commodity  interest  positions; 
and  (2)  any  greater  ability  to  trade 
commodity  interests  for  bona  fide 
hedging  purposes  than  for  non-hedging 
purposes,  including  whether  there 
should  be  any  restriction  whatsoever  on 
trading  for  hedging  purposes. 

Many  commenters  provided  input  on 
proposed  Rule  4.13(a)(3).  Several  of 
them  stated  that  the  proposed  trading 
limits  were  too  low,  such  that  the 
exemption  would  be  imavailable  to 
many  CPOs  who  should  not  be  subject 
to  the  Commission's  registration, 


2' 65  FR  47848,  47852  (Aug.  4,  2000). 
2»See  68  FR  12622,  12626-27. 
"See  67  FR  68785.  68786-87.  , 

3o  See  68  FR  12622, 12626-27. 
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disclosure,  reporting  and  recordkeeping 
requirements.  One  of  these  commenters 
recommended  that  the  rule  treat  bona 
fide  hedging  and  non-hedging  positions 
alike,  claiming  that  this  would  simplify 
trading  limit  calculations  under  the  rule 
by  avoiding  the  need  to  determine 
whether  a  particular  "risk  management 
position"  qualifies  as  a  hedging 
position,  but  another  commenter 
recommended  that  no  trading  limits 
should  be  applicable  to  the  CPO  of  a 
pool  that  trades  commodity  interests 
solely  for  hedging  purposes.  Two 
commenters  urged  that  the  rule  should 
permit  a  limited  number  of  non- 
accredited  investors,  such  as 
"knowledgeable  employees." 
Commenters  also  requested  clarification 
on  the  meaning  of  the  term  "aggregate 
net  notional  value";  on  whether  security 
futures  products  (SFPs)  are  included  in 
the  Rule  4.13(a)(3)  trading  limit  tests; 
and  on  whether,  to  qualify  for  relief 
under  Rule  4.13(a)(3),  a  CPO  must 
operate  its  pool  pursuant  to  an 
exemption  from  registration  under  the 
'33  Act,  as  a  "privately-offered"  pool.^i 

In  response  to  these  comments,  and  in 
light  of  its  own  further  deliberations  on 
proposed  Rule  4.13(a)(3),  the 
Commission  is  making  various  changes 
from  the  Proposal  in  the  final  rule. 
Specifically,  Rule  4.13(a)(3)  as  adopted 
requires:  (1)  That  interests  in  the  pool 
for  which  a  CPO  is  seeking  to  claim 
relief  thereunder  must  be  exempt  from 
registration  imder  the  "33  Act  and  may 
not  be  marketed  to  the  public  in  the 
United  States  (U.S.)  (paragraph  (a)(3){i)); 
(2)  that  the  pool  may  not  commit  more 
than  5  percent  of  assets  to  establish 
commodity  interest  positions  or  have  a 
notional  value  of  its  commodity  interest 
positions  that  exceeds  100  percent  of 
the  pool's  liquidation  value  (paragraphs 
(a)(3)(ii)(A)  and  (a)(3)(ii){B), 
respectively);  ^2  and  (3)  that  the  pool 
may  include,  as  proposed,  participants 
who  are  "accredited  investors,"  and  in 
addition,  certain  family  trusts  formed  by 
accredited  investors;  "knowledgeable 
employees;"  and  persons  who  are  QEPs 
under  Rule  4.7(a)(2)(viii){A)  (paragraph 
(a)(3)(iii)).33 


3'  This  is  a  requirement  under  Rule  4.13(a)(4)  as 
proposed  and  as  adopted. 

One  commenter  stated  that  since  the  investor' 
criteria  of  Rules  4.13(a)(3)  and  (a)(4)  include,  among 
other  persons,  certain  "accredited  investors,"  then 
it  logically  follows  that  the  pool  must  be  privately 
offered.  That  is  the  context  in  which  the  rules  of 
the  SEC  (e.g..  Regulation  D  under  the  '33  Act) 
employ  the  term  "accredited  investor." 

32  Thus,  the  rule  continues  to  include  both 
hedging  and  non-hedging  positions  in  the 
calculation  of  either  test. 

'^  As  proposed  and  as  adopted.  Rule  4.13(a)(3) 
also  generally  prohibits  the  CPO  £rom  marketing 
participations  in  the  pool  "as  or  in  a  vehicle  for 


Further,  Rule  4.13(a)(3)  as  adopted 
now  clarifies  that:  (1)  At  all  times  the 
pool  must  meet  one  or  the  other  of  the 
specified  trading  limits  (paragraph 
(a)(3)(ii));  (2)  security  futures  products 
are  included  in  each  test  (paragraph 
(a)(3)(ii));  (3)  the  notional  value  of  an 
option  contract  must  reflect  an 
adjustment  for  the  delta  of  the  contract 
(paragraph  (a)(3){ii)(B)(l));  and  (4) 
contracts  may  be  netted  by  underlying 
commodity  and  across  designated 
contract  markets,  registered  derivatives 
transaction  execution  facilities  and 
foreign  boards  of  trade  (paragraph 
(a)(3)(ii)(B)(2)). 

b.  New  Appendix  A  to  Part  4:  "Fund- 
of-Funds" 

Most  of  the  commenters  on  proposed 
Rule  4.13(a)(3),  and  in  fact,  on  the 
Proposal  as  a  whole,  expressed  concern 
over  the  application  of  the  Rule 
4.13(a)(3)  trading  limits  in  the  "fund-of- 
funds"  context.^^  They  requested  the 
Commission  to  confirm  in  its  final 
rulemaking  statements  it  had  made  in 
the  Proposal  on  this  issue.  ^^  They  also 
presented  numerous  scenarios  involving 
"fund-of-funds"  structures  for  the 
Commission  to  consider. 

To  address  these  concerns,  the 
Commission  is  adopting  today 
Appendix  A  to  Peirt  4.  "The  introductory 
text  explains  that: 

The  following  provides  guidance  on  the 
application  of  the  trading  limits  of  Rule 
4.13(a)(3)(ii)  to  commodity  pool  operators 
(CPOs)  who  operate  "fund-of-funds."  For  the 
purpose  of  this  Appendix  A,  it  is  presumed 
that  the  investor  fiind  CPO  can  comply  with 
all  of  the  other  requirements  of  Rule 
4.13(a)(3).  It  also  is  presumed  that  where  the 
investor  fund  CPO  is  relying  on  its  own 
computations,  the  investor  fund  is 
participating  in  each  investee  fund  that 
trades  commodity  interests  as  a  passive 
investor,  with  limited  liability  (e.g.,  as  a 
limited  partner  of  a  limited  partnership  or  a 
non-managing  member  of  a  limited  liability 
company).  Fund-of-fund  CPOs  who  seek  to 
claim  exemption  from  registration  under 
Rule  4.13(a)(1),  (a)(2)  or  (a)(4)  may  do  so 
without  regard  to  the  trading  engaged  in  by 
an  investee  fund,  because  none  of  the 
registration  exemptions  set  forth  in  those 
rules  concerns  limits  on  or  levels  of 
commodity  interest  trading.  Persons  whose 
fact  situations  do  not  fit  any  of  the  scenarios 
below  should  contact  Commission  staff  to 
discuss  the  applicability  of  the  registration 
exemption  in  Rule  4.13(a)(3)  to  their 
particular  situations. 


trading  in  the  conunodity  futures  or  commodily 
options  markets." 

^*  In  the  ANPR.  the  Commission  defined  a  "fiind- 
of-funds"  as  an  investor  fund  that  indirectly  trades 
commodity  interests  through  participation  in  one  or 
more  investee  funds  that  directly  trades  commodity 
interesU.  See  67  FR  68785,  68788,  n.l5. 

"See  68  FR  12622,  12631. 


In  adopting  Appendix  A,  the 
Commission  has  been  guided  by  the 
following  principles,  i.e..  that  relief 
under  Rule  4.13(a)(3)  should  be 
available  where: 

(1)  The  CPO  of  each  investee  fund  is 
either:  (i)  Itself  claiming  exemption  from 
CPO  registration  under  Rule  4.13(a)(3); 
or  (ii)  a  registered  CPO  that  is 
complying  with  the  trading  restrictions 
of  Rule  4.13(a)(3).  In  this  regard,  the 
CPO  of  the  investor  fund  should  be  able 
to  rely  upon  the  representations  of  the 
investee  fund  CPOs  to  the  foregoing 
effect. 

(2)  The  CPO  of  aii  investor  fund  has 
actual  knowledge  of  the  trading  and 
commodity  interest  positions  of  the 
investee  funds  [e.g.,  where  the  investee 
funds  are  operated  by  the  CPO  or  one 
or  more  affiliates  of  the  CPO).  In  this 
case  the  investor  fund  CPO  may 
aggregate  the  commodity  interest 
positions  across  the  investee  funds  to 
determine  compliance  with  the  trading 
restrictions  of  Rule  4.13(a)(3). 

(3)  An  investor  fund  does  not  trade 
commodity  interests  directly,  and  the 
CPO  has  allocated  no  more  than  50 
percent  of  the  investor  fund's  assets  to 
investee  funds  that  trade  commodity 
interests  (regardless  of  the  level  of 
commodity  interest  trading  engaged  in 
by  those  investee  pools).  The  investor 
fund  CPO  may  claim  exemption  under 
Rule  4.13(a)(3)  because  the  investor 
fund's  exposure  to  the  futures  markets 
may  be  said  to  be  comparable  to  that  of 
a  stand-alone  pool  that  meets  the 
aggregate  net  notional  value  test. 

(4)  An  investor  fund  engages  in  direct 
commodity  interest  trading  in  addition 
to  its  allocation  of  assets  to  investee 
funds,  provided  the  CPO  treats  the 
assets  committed  to  direct  trading  as  a 
separate  pool  with  its  own  liquidation 
value  and  applies  the  trading 
restrictions  of  Rule  4.13(a)(3)  to  that 
"separate  pool." 

3.  New  Rule  4.13(a)(4):  Adding  an 
Exemption  Where  Pool  Participants  Are 
Highly  Sophisticated 

The  Commission  proposed  new  Rule 
4.13(a)(4)  to  provide  an  exemption  bom 
CPO  registration  where:  (1)  Interests  in 
the  pool  for  which  the  CPO  seeks  to 
claim  relief  (a)  are  lexempt  from 
registration  under  the  Securities  Act  of 
1933,  and  (h)  are  offered  and  sold 
without  marketing  in  the  United  States 
(U.S.);  and  (2)  the  CPO  reasonably 
believes  that  (a)  natural  person 
participants  are  QEPs  under  Rule 
4.7(a)(2),  and  (b)  non-natural  person 
participants  are  QEPs  imder  Rule  4.7  or 
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"accredited  ii  ivestors."  ^e  After 
explaining  he  w  and  why  this  proposal 
differed  from  the  CPO  registration 
exemption  prpposal  submitted  to  the 
Commission  )y  the  MFA,  as  set  forth  in 
the  ANPR,37  he  Commission  requested 
comment  on  '  vhat  investor 
qualifications  would  be  appropriate 
under  proposjd  Rule  4.13(a)(4)  and 
whether  all  n  itural  person  QEPs  should 
be  included  f  )r  purposes  of  the  rule. 

The  comm(  nts  received  in  response  to 
this  request  v  ere  mixed,  with  some 
stating  that  tli  e  proposed  investor 
eligibility  qui  lihcations  would  be 
appropriate.  ]  et  others  claiming  that  the 

unnecessarily  restrictive 
and  that  the  r  ile  should  include  all 
natural  persoi  QEPs — i.e.,  natural 

I  ire  QEPs  under  either  Rule 
(3).  Inasmuch  as  Rule 
4.13(a)(4)  does  not  contain  any  trading 
limits  whatso  3ver,  and  the  operators  in 
question  are  i  ot  "otherwise  regulated", 
the  Commission  is  not  persuaded  by 

:  )f  comments  and, 
accordingly,  i :  is  adopting  the  rule  as 
proposed. 

4.  Alternative 


persons  who 
4.7(a)(2)  or  (£ 
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registration  e: 
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4  requirement 
Commission 
whether  a 
could  make  it 
and  other 
group  of  CPQi ; 
subject  to  the 
the  Act,  the 
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amount  of 
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The  Comm)ss 
comments  in 
each  of  which 
Commission 
registration 
advanced  to 
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prospective 
thinking  that 
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3«  See  68  FR  1 
"  See  67  FR  68t85 
3"See68FRl 
'"C/.  Rule  3.1 
for  notice  registratii 


Proposal  for  Relief 


alten  ative  to  the  foregoing 
}  emption  proposals  for 
and  to  various  registration 
posals  for  certain  CTAs 
14,  the  Commission  sought 
i  doption  of  a  notice 
eme  that  would  be 
the  proposed  exemption 
respect  to  information 
filed  with  the 
^nd  compliance  with  Part 

38  Specifically,  the- 
i  sked  for  comment  on 
notice  registration  scheme 

more  clear  to  the  public 
regi^latory  authorities  that  this 
and  CTAs  remained 
CFTC's  jiu-isdiction  under 
B  inX  Secrecy  Act  and  other 
providing  the  same 
regiulatory  relief  as  the 


ption. 

ion  received  several 
■espouse  to  this  request, 
recommended  that  the 
I  ot  adopt  a  notice 
sqheme.  The  arguments 
Commission  were  that 
:  (1)  Might  confuse 
participants  into 
notice  registrant  was 
oversight  and  regulation 
would  be;  ^9  (2)  was 


t  lei 


pool 


dly 
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68787-88. 
12628. 
which  generally  provides 
on  as  a  futures  commission 
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unnecessary  because  CPOs  exempt  fttjm 
registration  remain  subject  to  CFTC 
jurisdiction,  which  includes  the 
antifraud  provisions  of  the  Act  and  the 
Commission's  rules;  and  (3)  would  not 
improve  the  information  available  to  the 
Commission  but,  rather,  would  raise 
recordkeeping,  supervision  and  audit 
requirement  issues  for  all  concerned.  In 
light  of  these  comments,  the 
Commission  is  not  adopting  a  notice 
registration  scheme. 

C.  Amendments  to  Rule  4.14:  Adding 
and  Expanding  CTA  Registration 
Exemptions 

1.  New  Rule  4.14(a)(8)(i)(D):  Adding  an  • 
Exemption  Where  Advice  Is  to  Rules 
4.13(a)(3)  and  (a)(4)  Pools 

As  proposed  and  as  adopted,  new 
Rule  4.14{a)(8)(i)(D)  provides  CTA 
registration  relief  for  advisors  to 
commodity  pools  that  meet  the 
requirements  of  the  new  CPO 
registration  exemptions  based  on, 
among  other  things,  trading  limits,  as 
discussed  above.''"  Several  persons  have 
asked  whether  the  Commission  intends 
that  this  CTA  registration  exemption 
will  define  the  term  "primarily"  as  used 
in  section  4m(3)  of  the  Act,**  which  also 
provides  an  exemption  from  CTA 
registration,  for  any  CTA  that — 

is  registered  with  the  [SEC]  as  an 
investment  adviser  whose  business  does  not 
consist  primarily  of  acting  as  a  (CTA)  *   *   * 
and  that  does  not  act  as  a  (CTA)  to  any 
investment  trust,  syndicate  or  similar  form  of 
enterprise  that  is  engaged  primarily  in 
trading  in  any  commodity  for  future  delivery 
on  or  subject  to  the  rules  of  any  contract 
market  or  registered  derivatives  transaction 
execution  facility.  (Emphasis  added.) 

The  Commission  does  not  intend  that 
the  CTA  registration  exemption  in  Rule 
4.14(a)(8)(i)(D)  have  any  bearing 
whatsoever  on  the  meaning  of  the  term 
"primarily"  in  section  4m(3).  Rather, 
the  Commission  intends  to  employ  the 
criteria  of  Rule  4.14(a)(8)(i)(D)  solely  for 
the  purposes  of  the  rule  itself. '•^ 


merchant  or  introducing  broker  for  certain  brokers 
and  dealers  that  are  registered  with  the  SEC,  are 
members  of  a  registered  national  securities 
association,  and  solely  trade  security  futiu'es 
products. 

'"See  the  discussion  of  Rule  4.13(a)(3)(ii}  in  II.  B. 
2.  above. 

■"  7  U.S.C.  6m(3)  (2000). 

■•2  The  CFMA  added  section  4m(3)  to  the  Act  and 
a  corresponding  Section  203(b)(6)  to  the  Investment 
Advisers  Act  of  1940  (lAA),  which  provides  an 
exemption  from  registration  for: 

any  investment  adviser  that  is  registered  with  the 
(CFTC)  as  a  (CTA)  whose  business  does  not  consist 
primarily  of  acting  as  an  investment  adviser, .  .  . 
and  that  does  not  act  as  an  investment  adviser  to-^ 

(A)  (a  registered)  investment  company:  or 

(B)  a  company  which  has  elected  to  be  a  business 
development  company  .  .  .  and  has  not  withdrawn 
its  election. 


2.  New  Rule  4.14(a)(10):  Counting  Legal 
Organizations  as  a  Single  "Person" 

As  the  Commission  explained  in  the 
Proposing  Release,  the  single  "persons" 
specified  in  Rule  4.14{a)(10)  for  the 
piu-poses  of  section  4m(l)  of  the  Act  are 
patterned  after  the  single  "clients" 
specified  in  Rule  203(b)(3)  imder  the 
IAA.'»3  By  this  release,  and  at  the  request 
of  a  commenter,  the  Commission 
confirms  that  it  intends  to  follow 
interpretations  of  Rule  203(b)(3)  issued 
by  the  SEC  and  its  staff.  As  stated  above 
in  connection  with  the  discussion  of 
Rules  4.13(a)(3)  and  4.13(a)(4),  however, 
the  Commission  has  the  right  to  provide 
its  own  interpretations  concerning  the 
counting  of  single  "persons,"  if  such 
action  is  found  to  be  necessary  to 
effectuate  the  Act  and  the  Commission's 
regulations,  and,  further,  the  . 
Commission  expects  that  it  would 
exercise  this  right  infrequently.*'* 

D.  Amendments  to  Rules  4.21,  4.22  and 
4.31 

1.  Amended  Rules  4.21(a)  and  4.31(a): 
Permitting  Communications  Prior  to 
Disclosure  Document  Delivery 

Commission  Rules  4.21  and  4.31 
respectively  require  CPOs  and  CTAs  to 
provide  a  Disclosure  Document  to  thefr 
prospective  pool  participants  and 
advisory  clients.  'The  Commission 
proposed  to  amend  these  rules  to 
provide  that  the  Disclosure  Document 
must  be  delivered  by  no  later  than  the 
time  a  CPO  delivers  a  subscription 
agreement  for  the  pool  for  which  it  is 
soliciting  or  a  CTA  delivers  an  advisory 
agreement  for  the  trading  program  for 
which  it  is  soliciting.''^  To  ensure 
achievement  of  the  purpose  of  the 
Disclosure  Document — i.e.,  that 
prospective  investors  are  fully  informed 
about  all  material  facts  before 
committing  thefr  funds — ,  and 
consistent  with  the  Roundtable 
comments,  these  proposed  rule 


«  See  66  FR  12622. 12628-29. 

■*■•  See  n.B.l.  above.  The  Commission  also  has 
clarified  in  Rule  4.14(a)(10)  as  adopted  that  the 
source  of  this  exemption  is  section  4m(l). 

Compare  CFTC  v.  Savage,  611  Fed.  270  (9th  Cir. 
1979).  There,  the  Court  held  that  section  4m(l) 
includes  "within  the  persons  to  whom  an  advisor 
'furnishes'  advice  customers  of  an  advisee  when  the 
advisor  knows  or  should  know  that  advice  he  gives 
is  directly  passed  to  those  customers."  Id.  at  280. 
The  advisee  in  Savage  was  a  corporation  "i.e.,  a 
legal  organization — that  was  registered  as  a  futures 
commission  merchant  with  the  Commission.  Rule 
4.14(a)(10)  counts  a  legal  organization  as  a  single 
"person"  where  the  organization  is  receiving 
commodity  interest  trading  advice  based  on  its 
investment  objectives.  Inasmuch  as  the  advisee  in 
Savage  was  not  receiving  advice  based  on  its 
investment  objectives  but,  rather,  as  a  mere,  conduit 
for  others  to  receive  advice,  it  would  not  be  counted 
as  a  single  "person"  under  Rule  4.10(d). 

«  See  68  FR  12622,  12629. 


Federal  Register / Vol.  68,  No.  153 /Friday,  August  8,  2003 /Rules  and  Regulations  47227 


amendments  would  have  been  subject  to 
the  proviso  that  "any  material 
disfributed  in  advance  of  the  delivery  of 
the  Disclosure  Dociunent  is  consistent 
with  or  amended  by  the  information 
contained  in  the  Disclosure  Document 
and  with  the  obligations  of  the  [CPO  or 
CTA]  under  the  Act,  the  Commission's 
regulations  issued  thereunder,  and  the 
laws  of  any  other  applicable  federal  or 
state  authority."  (Emphasis  added.) 
One  of  the  commenters  on  these 
proposed  rule  amendments  objected  to 
this  proviso,  claiming  that  the  phrase 
"or  amended  by"  cotild  be  read  to  mean 
that  information  does  not  have  to  be 
consistent  with  the  Disclosure 
Document  at  the  time  the  information  is 
distributed,  as  long  as  it  is  corrected 
when  the  Disclosure  Document  is 
delivered.  To  avoid  any  such 
misunderstanding.  Rules  4.21(a)  and 
4.31(a)  as  adopted  now  further  provide 
that: 

In  the  event  such  previously  distributed 
information  is  amended  by  the  Disclosure 
Document  in  any  material  respect,  the 
prospective  participant  must  be  in  receipt  of 
the  Disclosure  Document  at  least  48  hours 
prior  to  its  (subscription  or  advisory 
agreement,  as  the  case  may  be)  being 
accepted. 

Another  commenter  on  these 
proposed  rule  amendments  asked  for 
clarification  on  the  permissibility  of 
disfributing  performance  materials  in 
advance  of  delivery  of  a  Disclosure 
Document.  In  response,  the  Commission 
states  that  performance  information  may 
be  distributed  in  advance  of  the 
Disclosuire  Document,  provided  it  is 
presented  in  the  format  specified  by  the 
CFTC.'"' 

In  connection  with  adopting  these 
amendments  to  Rules  4.21  and  4.31,  the 
Commission  has  reviewed  its  July  1997 
interpretation  regarding  elecfronic 
delivery  of  CPO  and  CTA  Disclosure 
Documents  (the  "1997 
Interpretation")''^  for  the  purpose  of 


■"*See,  e.g..  Rules  4.25  arid  4.35,  which  establish 
performance  disclosure  formats  for  CPOs  and  CTAs, 
respectively;  Rule  4.41,  which  concerns  advertising 
by  CPOs,  CTAs  and  their  principals:  and  46  FR 
26004.  26012  (May  8,  1981),  wherein  the 
Commission  provided  guidance  on  the  advertising 
of  past  performance  results.  See  also.  Rule  156 
under  the  "33  Act,  17  CFR  230.156  (2003),  which 
sets  forth  what  the  SEC  would  consider  "materially 
misleading"  in  the  context  of  investment  company 
sales  literature. 

*'  See,  "Interpretation  Regarding  Use  of 
Electronic  Media  by  Commodity  Pool  Operators  and 
Commodity  Trading  Advisors  for  Delivery  of 
Disclosure  Documents  and  Other  Materials,"  62  FR 
39104  (July  22, 1997).  In  that  interpretation,  the 
Commission  made  provision  for  deliver)'  of 
required  Disclosure  Documents  in  the  context  of. 
for  example.  CPO  and  CTA  Internet  Web  sites  by 
requiring  that  a  summary  risk  disclosure  be  given 
along  with  a  hyperlink  or  other  comparable  ready 
access  to  the  full  Disclosure  Document,  in  lieu  of 


considering  whether  it  should  revise 
certain  aspects  of  that  interpretation, 
such  as  the  requirement  that  visitors  to 
a  CPO  or  CTA  Web  site  must  view  a 
summary  risk  disclosure  statement 
before  they  may  access  performance 
information.  The  Commission  notes  that 
the  1997  Interpretation  was  premised  on 
the  now  obsolete  requirement  in  Rules 

4.21  and  4.31  that  a  Disclosure 
Document  respectively  be  delivered  on 
or  before  the  date  that  a  CPO  solicited, 
accepted  or  received  funds  or  other 
property  from  a  prospective  pool 
participant,  or  a  CTA  solicited  or 
entered  into  an  advisory  agreement  with 
a  prospective  client.  Accordingly,  the 
provisions  of  amended  Rules  4.21  and 
4.31  supercede  the  1997  Interpretation. 

2.  New  Rule  4.22{i):  Disfributing 
Account  Statements  and  Aimual 
Reports  Electronically 

The  Commission  is  amending  Rule 

4.22  by  adding  a  new  paragraph  (i)  to 
the  rule  to  establish  that,  as  proposed, 
a  CPO  may  distribute  periodic  Account 
Statements  to  pool  participants  by 
electronic  means,  and,  in  response  to 
favorable  comments,  a  CPO  may  so 
distribute  Annual  Reports.*^  Also  in 
response  to  comments,  for  greater 
flexibility  the  rule  as  adopted  does  not 
specify  each  and  every  step  a  CPO  must 
take  to  furnish  financial  iriformation  to 
pool  participants.  What  the  rule  does 
require  is  that  prior  to  transmission  of 
any  Account  Statement  or  Aimual 
Report  to  a  pool  participant  by  means  of 
electronic  media,  a  CPO  must  disclose 
to  the  participant  that  it  intends  to 
distribute  these  documents 
electronically,  absent  objection  from  the 
participant,  which  objection,  if  any,  the 
participant  must  make  no  later  than  10 
business  days  following  its  receipt  of 
the  disclosiu-e.*^ 

E,  Amendments  to  Rules  4,5,  4.7,  4.12, 
4.13,4,14  and  4.22:  Conforming 
Signature  Requirements 

The  Commission  proposed  to  amend 
cenain  of  the  part  4  ndes  that  list  the 
CPO  and  CTA  signatories  who  may  sign 
various  required  documents,  ^o  As  the 
Commission  explained: 

Rules  4.7(d),  4.12(b),  4.13(b),  and  4.22(h) 
provide  that  the  documents  required 


requiring  that  the  CPO  or  CTA  make  a  Web  site 
viewer  scroll  through  the  entire  Disclosure 
Document  before  viewing  any  material  that  might 
constitute  a  solicitation  by  the  CPO  or  CTA. 

*»See  68  FR  12622,  12629-30. 

'^In  light  of  this  action,  the  Commission  may 
review  the  procedures  in  Rule  1.33  and  1.46  it 
previously  adopted  for  electronic  transmission  of 
certain  information  by  FCMs  to  their  customers, 
with  a  view  towards  conforming  them  to  new  Rule 
4.22(i). 

»°68FR  12622,  12630, 


thereunder  must  be  signed  by  a  CPO  or  CTA 
as  follows:  if  it  is  a  sole  proprietorship,  by 
the  sole  proprietor;  if  a  partnership,  by  a 
general  partner;  and  if  a  corporation,  by  the 
chief  executive  officer  or  chief  financial 
officer. 

Upon  review  of  this  list  of  permitted 
signatories,  the  Commission  believes  that  it 
may  be  unnecessarily  restrictive  in  that  if 
leaves  no  room  for  other  organizational 
structures  under  which  CPOs  and  CTAs 
operate — e.g..  limited  liability  companies. 
Accordingly,  the  Commission  is  proposing  to 
amend  Rules  4.7(d),  4.12(b)  and  4,13(b)  to 
provide  that  the  documents  required 
thereunder  must  be  signed  by  a  duly 
authorized  representative  of  the  CPO  or  CTA. 
This  would  be  consistent  with  existing 
signature  requirements  under  Rules  4.5  and 
4.14.  *   *   *  However,  because  the  document 
required  under  Rule  4.22(h)  pertains  to  the 
accuracy  and  completeness  of  certain 
financial  reports  (j.e.,  commodity  pool 
Account  Statements  and  Annual  Reports), 
the  Commission  specifically  is  proposing  that 
this  oath  or  affirmation  be  signed  by  a 
representative  duly  authorized  to  bind  the 
pool  operator.  5  ■■ 

The  Commission  received  two 
comments  on  these  proposed  rule 
amendments.  The  first  comment 
recommended  that  the'  same  standard  be 
applied  to  each  situation  where 
documents  are  required  to  be  executed. 
The  Commission  agrees  with  this 
comment,  and,  accordingly,  is  adopting 
as  the  suggested  "universal  standard" 
the  requirement  that  part  4  documents 
be  manually  executed  by  "a 
representative  duly  authorized  to  bind" 
an  eligible  person,  CPO  or  CTA. 
Specifically,  this  requirement  is  now 
found  in  Rules  4:5(f)(2),  4.7(d)(l)(vii). 
4.l2(b)(3)(vi),  4.13(b)(l)(iii). 
4.14(a)(8)(iii)(A)(5)  and  4.22(h)(3). 

The  second  comment  recommended 
that  the  list  of  permitted  signatories  be 
expanded,  such  that  the  applicable  rules 
would  specifically  provide  that  "any 
listed  principal"  is  a  permitted 
signatory.  The  Commission  does  not 
agree  with  this  comment,  because  not 
all  principals  of  a  CPO  or  a  CTA  may 
in  fact  be  duly  authorized  to  bind  the 
CPOorCTA.52 


'2  Rule  4.10(e)(1)  provides  that  for  the  purposes 
of  part  4,  the  term  "principal"  has  the  same 
meaning  as  the  term  "principal"  under  Rule  3.1(a). 

Rule  3.1(a)  generally  defines  the  term  "principal" 
of  an  entity  to  include,  among  others,  the  following; 
executive  officers:  persons  in  charge  of  a  function 
subject  to  Commission  regulation:  persons  who 
have  the  power  to  exercise  a  controlling  influence 
over  the  entity's  activities  that  are  subject  to 
Commission  regulation;  ten  percent  or  greater 
shareholders;  and  persons  who  have  contributed 
ten  percent  or  more  of  the  capital. 
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F.  Effect  ofFi  nal  Rulemaking 
1 .  Effect  on  P  rior  Claimants 

The  amend  ments  to  Rules  4.5, 4.13 
and  4.14  that  the  Commission  is 
publishing  to  day  do  not  require  a 
person  who  [  reviously  has  claimed 
relief  under  Rule  4.5  or  the  Temporary 
No-Action  Relief  ^^  to  re-file  its  claim  in 
order  to  maintain  that  relief  or  to  trade 
in  accordance  with  amended  Rule  4.5, 
4.13  or  4.14.  ^oreover,  where  the 
person  contiiiue,s  to  comply  with  the 
commodity  interest  trading  limitations 
applicable  to  that  previously  claimed 
relief,  it  does  not  need  to  take  any  other 
action  to  tak^  advantage  of  the 
exemptions  being  made  available  by 
these  amendments. *■•  The  person 
nonetheless  r  smains  subject  to  all  other 
applicable  requirements  of  Rule  4.5, 
4.13  or  4.14,  ts  the  case  maybe,  to  all 
other  applica  lie  provisions  of  the  Act 
and  the  Conu  aission's  rules  thereimder, 
and  to  any  an  d  all  obligations  luider  any 
other  applica  )le  Federal  and  State 
statutory  and  regulatory  authorities  that 
may  result  fr<  m  its  activities  under 
these  exempt  ons. 


2.  Effect  of 
Registration 
Report  Requiiement 

A  CPO  wh( 
registration 
Temporary 
withdraws 
claim  relief  u  ider 
(a)(4)  adoptee 
remains  s 


Withdrawal  From  CPO 
qn  Rule  4.22(c)  Annual 


ui 

N> 

fr(im 


subject 
requirement  if 
the  case  with 
withdrawn 
other  reason. 
Commission 
leaves  direct 
pool  partici 
information 
that  time.  Th(  i 
is  aware  that 
worked  with 


fr)m 


22 


appropriate 
persons  with 
with  Rule  4. 
Register  release 
instructs  its 
practice. 


G 

Relief  From 

The 
notwithstanding 


"  See  68  FR  1 
'••Thus,  for  exdin 
relief  under  Rule  4 
Relief  who  contii  ues 
limits  is  not  subji  ct 
requirement  of 
as  the  case  may 


has  withdrawn  from 
order  to  claim  the 
-Action  Relief  or  who 
registration  in  order  to 
Rule  4.13(a)(3)  or 
today  nonetheless 
to  the  Aimual  Report 
Rule  4.22(c),  as  has  been 
CPOs  who  have 

registration  for  any 
This  is  because  the 
)elieves  that  when  a  CPO 
:FTC  oversight,  the  CPO's 
s  should  get  all  of  the 
t  ley  are  entitled  to  up  to 
Commission  nonetheless 
n  past  cases  its  staff  has 
withdrawing  CPOs  in 
to  provide  these 
flexibility  in  complying 
(c).  By  this  Federal 
the  Commission 
to  continue  this 


staff  1 


Continued  Availability  of  No-Action 
C  bmmission  Staff 

Commission  is  aware  that, 

the  rules  it  is  adopting 


3622.  12630-32. 

pie.  a  person  who  has  claimed 
5  or  the  Temporary  No-Action 

to  comply  with  the  prior 
to  the  revised  disclosure 
4.srcJ(2)(i)  or  Rule  4.13(a)(5). 


Rile' 


today,  there  may  be  persons  that  do  not 
meet  the  criteria  of  Rule  4.5  for  eligible 
persons,  section  4m(3)  of  the  Act  or 
Rule  4.13  for  CPOs,  or  section  4m(l)  of 
the  Act  or  Rule  4.14  for  CTAs  but,  that, 
nonetheless,  under  their  particular  facts 
or  circumstances,  merit  relief.  The 
Commission  also  is  aware  that,  in  the 
past,  its  staff  has  provided  no-action 
relief  from  the  criteria  of  Rule  4.5  and 
from  the  registration  requirement  of 
section  4m(l)  of  the  Act  on  a  case-by- 
case  basis.  Consistent  with  that  practice, 
the  Commission  directs  its  staff  to 
continue  to  issue  such  relief  in 
appropriate  cases. '^ 

m.  Past  Performance  Presentation 
Issues 

On  March  13,  2003,  the  Commission 
published  in  the  Federal  Register  ^^ 
proposed  rule  amendments  regarding 
the  computation  and  presentation  of 
rate  of  return  information  and  other 
disclosures  concerning  past 
performance  of  accounts  over  which  a 
CTA  has  had  trading  authority 
(Performance  Proposal).  In  the 
Performance  Proposal,  the  Commission 
also  sought  comment  on  whether  a  core 
principle  should  replace  detailed 
performance  requirements.  The 
Commission  has  adopted  a  core 
principle  approach  regarding 
presentation  of  partially  funded 
accounts,^^  but  noted  in  the  release 
adopting  the  core  principle  that 
proposed  changes  relating  to  certain 
performance  issues  with  application 
beyond  the  partially  funded  account 
situation  would  be  addressed 
separately. 58  These  issues  include:  (1) 
Disclosure  of  the  range  of  rates  of  return 
for  closed  accounts,  or  other  measures 
of  variability  in  returns  experienced  by 
clients  for  the  offered  trading  program; 

(2)  computation  of  program  draw-down 
information  on  a  composite  basis;  and 

(3)  methods  to  account  for  the  effect  of 
intramonth  additions  and  withdrawals 
in  the  computation  of  rate  of  return. 

A.  Range  of  Rates  of  Return  for  Closed 
Accounts 

The  Commission  proposed  to  revise 
Rule  4.35(a)(l)(viii)  to  require  that  the 
performance  capsule  for  the  offered 
program  include,  in  addition  to  the 
number  of  accounts  closed  with  profits 


^^  For  example,  under  appropriate  circumstances, 
it  may  be  permissible  for  a  person  who  seeks  to 
claim  an  exemption  from  CPO  registration  under 
Rule  4.13(a)(3)  to  include  contracts  such  as  swaps 
when  calculating  the  "aggregate  net  notional  value" 
criterion  of  the  rule. 

^6  68  FR  12001.  The  Performance  Proposal  and 
comments  received  may  be  accessed  through  http:/ 
/www.cftc.gov/foia/comment03/foi03 — 004_l.htm. 

='68  FR  42964  (July  21,  2003). 

5«W.  at  42966. 


and  the  number  closed  with  losses,  the 
range  of  rates  of  return  for  the  accounts 
closed  with  net  lifetime  profits  and 
accounts  closed  with  net  lifetime  losses, 
during  the  five-year  period  for  which 
past  performance  must  be  disclosed.  ^^ 
The  Commission  based  this  proposal  on 
its  belief  that  such  disclosure  would 
provide  important  summary  information 
on  the  variation  in  returns  experienced 
by  individual  clients  and  would  be 
useful  to  prospective  clients  considering 
participation  in  the  CTA's  program. 
Several  commenters  on  the  Performance 
Proposal  expressed  the  belief  that  this 
disclosure  would  not  provide  useful 
information  to  prospective  clients,  with 
one  commenter  noting  that  the 
requirement  would  increase  the  burden 
on  CTAs  without  any  corresponding 
benefit. 

After  consideration  of  these 
comments,  the  Commission  has 
determined  that  the  objective  of  the 
proposed  change — to  enhance  the 
information  available  to  prospective 
clients  about  the  experience  of  the 
CTA's  prior  clients — continues  to  be  an 
important  goal  of  the  past  performance 
reporting  required  under  Commission 
rules.  However,  the  Commission 
believes  that  it  is  appropriate  to  permit 
flexibility  in  the  manner  in  which  CTAs 
meet  this  objective.  Accordingly,  the 
Commission  is  amending  Rule 
4.35(a)(l)(viii)  to  require  that  the 
performance  capsule  include  a  measure 
of  tne  variability  of  returns  experienced 
by  clients  in  the  offered  trading  program 
who  both  opened  and  closed  their 
accounts  during  the  period  for  which 
performance  is  required  to  be  disclosed, 
for  accounts  closed  with  positive  net 
lifetime  rates  of  return  and  for  those 
closed  with  negative  net  lifetime  rates  of 
return.  The  Commission  notes  that  this 
requirement  may  be  satisfied  by 
disclosing  the  ranges  of  returns  for 
accounts  closed  with  positive  net 
lifetime  rates  of  return  and  those  closed 
with  negative  net  lifetime  rates  of 
return,  as  the  Commission  proposed,  or 
by  another  method,  such  as  standard 
deviation,  that  meets  the  objective. 

The  Commission  indicated  in  the 
Performance  Proposal  that  both  the 
numbers  of  accoimts  closed  with 
positive  versus  negative  rates  of  return, 
as  well  as  the  measure  of  variability  of 
returns  for  accounts  in  each  category, 
must  be  disclosed  only  for  those 
accounts  that  both  opened  and  closed 
within  the  required  five-year  and  year- 
to-date  time  period.  One  commenter 
noted  that  this  change  from  the  prior 
rule,  which  required  information  on  all 
accounts  that  closed  during  the  required 


s'See  Rule  4.35(a)(5). 
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time  period  even  if  they  were  opened 
more  than  five  years  earlier,  may  result 
in  a  reduction  in  useful  information.  As 
it  noted  in  the  Performance  Proposal, 
the  Commission  does  not  believe  that 
this  change  will  diminish  the  disclosure 
of  material  information  to  prospective 
clients,  because  of  the  tendency  of 
clients  to  quickly  close  accounts  that 
experience  large  losses.  Accounts  that 
experienced  strongly  negative  returns 
before  the  five-year  time  period  are 
likely  to  have  been  closed  before  the 
end  of  that  time  period,  and  losses 
experienced  as  a  result  of  the  offered 
program  during  the  five-year  period  are 
likely  to  have  been  experienced  by  an 
account  that  both  opened  and  closed 
during  that  period.  The  Commission 
wishes  to  make  clear  that  any  additional 
information  that  the  CTA  believes  is 
necessary  to  explain  the  circumstances 
affecting  the  measure  of  the  variability 
of  returns  presented  in  the  performance 
capsule  may  be  provided,  pursuant  to 
existing  rules  regarding  supplemental 
disclosures  and  material  information.^" 

B.  Use  of  Composite  Draw-Down 

Although  the  Commission  is  not 
adopting  the  proposed  revision  to  Rules 
4.35(a)(l)(v)  and  (vi)  which  would  have 
required  that  the  worst  monthly  and 
peak-to-valley  draw-down  amounts  be 
based  on  the  aggregate  of  nominal 
account  sizes,  based  on  the  comments 
received,  the  Commission  believes  it  is 
necessary  to  clarify  the  issue  of 
presenting  draw-down  information  on 
the  composite  of  accounts,  rather  than 
on  the  worst  individual  account. 

Rule  4.10(k)  defines  the  term  "Draw- 
down" as  "losses  experienced  by  a  pool 
or  account  over  a  specified  period." 
Rule  4.10(7)  defines  the  term  "Worst 
peak-to-vaUey  draw-down"  for  a  pool, 
account  or  trading  program.  In  the 
adopting  release  for  the  most  recent 
revisions  to  the  Part  4  rules,  the 
Commission  noted  that  "the  draw-down 
figures  in  a  composite  in  a  CTA 
Disclosure  Documents  are  the  worst 
experienced  by  any  one  of  the  accounts 
included  in  the  composite"  (emphasis 
added).^*  Several  commenters 
expressed  concern  that  composite  draw- 
down would  not  provide  sufficient 
information  as  to  how  bad  things  might 
have  been  for  individual  accounts. 
However,  other  commenters  noted  that 
performance  of  a  single  account  may  be 
misleading  due  to  factors  beyond  the 
CTA's  control,  such  as  the  client's 
determination  of  when  to  open  or  close 
the  accoimt.  Another  commenter  stated 
that  the  purpose  of  draw-down 


disclosure  in  performance  capsules  is  to 
highlight  the  historical  risk  and 
volatility  of  a  particular  trading 
program,  not  the  general  risk  of  futures 
trading,  which  is  adequately  addressed 
by  other  rules. 

As  noted  in  the  Performance  Proposal, 
a  variety  of  factors,  including,  but  not 
limited  to,  differences  due  to  trade 
execution,  fees,  commissions,  and  the 
timing  of  opening  or  closing  accounts, 
may  have  an  impact  on  the  returns  for 
individual  accoimts.  The  effect  of  these 
factors  must  be  considered  by  the  CTA 
in  the  development  of  its  composite 
performance  tables  and  any  material 
differences  among  the  accoimts  in  the 
composite  must  be  discussed.^^  Tjjg 
Commission  continues  to  believe  that 
for  a  performance  table  that  complies 
with  the  Commission's  rules  on  use  of 
composites,  disclosure  of  draw-down 
information  on  a  composite  basis  would 
not  be  misleading.  The  Commission 
therefore  confirms  that  presentation  of 
monthly  and  peak-to-valley  draw-down 
information  on  a  composite  basis  for 
performance  tables  that  comply  with 
Rule  4.35(a)(3)  will  be  acceptable.  CTA's 
remain  subject  to  the  requirement  of 
Rule  4.34(o)  to  disclose  all  material 
information  to  existing  or  prospective 
clients  even  if  such  information  is  not 
specifically  required  by  these 
regulations. 

C.  Treatment  of  Additions  and 
Withdrawals  in  Computing  Rate  of 
Return 

The  changes  to  the  rate  of  return 
computation  in  the  Performance 
Proposal  would  have  codified,  in  a 
streeimlined  fashion,  several  .methods  of 
accounting  for  additions  and 
withdrawals  in  computing  rate  of  return 
that  were  permitted  by  the 
Commission's  1991  Advisory.^^  j^ 
addition  to  the  method  currently 
required  by  Rule  4.35(a)(6)(i){F),  these 
methods  would  include  daily 
compounding  and  time-weighting  of 


»oSee  Rules  4.34(n)  and  4.34(o). 

Bi  60  FR  38146,  38163  (July  25,  1995). 


"Rule  4.35(a)(3)  states; 

(i)  Unless  such  presentation  would  be  misleading, 
the  performance  of  accounts  traded  pursuant  to  the 
same  trading  program  may  be  presented  in 

composite  form  on  a  program-by-program  basis. 

•  •   * 

(ii)  Accounts  that  differ  materially  with  respect  to 
rate  of  return  may  not  be  presented  in  the  same 
composite. 

(iii)  The  commodity  trading  advisor  must  discuss 
all  material  differences  among  the  accounts 
included  in  a  composite. 

^3  "Adjustments  for  Additions  and  Withdrawals 
to  Computation  of  Rate  of  Return  in  Performance 
Records  of  Commodity  Pool  Operators  and 
Commodity  Trading  Advisors,"  56  FR  8109  (Feb. 
27,  1991).  Rule  4.35(a)(6)  states  that  performance 
information  may  be  calculated  as  specified  therein 
"or  by  a  method  otherwise  approved  by  the 
Commission." 


additions  and  withdrawals.  However, 
the  Only  Accounts  Traded  Method, 
which  had  been  permitted  by  the  1991 
Advisory,  was  not  included  as  an  option 
CTAs  could  choose  prospectively  due  to 
concerns  that  it  allows  for  accounts  to 
be  excluded  entirely  from  the  rate  of 
return  calculation.  One  commenter 
noted  that  CTAs  can  reach  the  same 
result  as  the  proposed  daily 
compoimded  rate  of  return  when  the 
calculation  is  compounded  based  on 
each  sub-period  in  which  an  addition  or 
withdrawal  is  made.  Two  commenters 
requested  that  CTAs  continue  to  be 
permitted  to  exclude  from  the  return 
calculation  accounts  that  opened  or 
closed  intramonth,  to  avoid  material 
distortions  that  can  occur.  Although  the 
Commission  adopted  a  core  principle 
for  partially  funded  account 
performance  and  therefore  did  not 
implement  the  proposed  cheinges  to  the 
rate  of  return  calculation,  based  on  the 
comments  received  on  the  Performance 
Proposal,  the  Commission  believes  it  is 
appropriate  to  provide  guidance 
regarding  the  treatment  of  additions  and 
withdrawals  in  computing  rate  of 
return. 

D.  New  Appendix  B  to  Part  4 

New  appendix  B  to  part  4  provides 
guidance  concerning  alternate  methods 
by  which  CPOs  and  CTAs  may  calculate 
the  rate  of  return  information  required 
by  Rules  4.25(a)(7)(i)(F)  and 
4.35(a)(6)(i)(F).  Performance  computed 
in  accordance  with  any  of  the 
alternative  methods  described  in  the 
1991  Advisory  for  periods  prior  to  the 
effective  date  of  these  rule  changes 
would  not  need  to  be  revised.  However, 
the  1991  Advisory  is  superseded 
prospectively  by  Appendix  B  adopted 
herein. 

IV.  Related  Matters 

A.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act 
(RFA)^  requires  that  agencies,  in 
proposing  rules,  consider  the  impact  of 
those  rules  on  small  businesses.  The 
Commission  has  previously  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  Commission  in 
evaluating  the  impact  of  its  rules  on 
such  entities  in  accordance  with  the 
RFA.65  With  respect  to  CPOs,  the 
Commission  has  previously  determined 
that  a  CPO  is  a  small  entity  if  it  meets 
the  criteria  for  exemption  from 
registration  under  current  Rule 
4.13(a){2).®6  Therefore,  the  requirements 


»«  5  U.S.C.  601  et  seq. 

»5  47  FR  18618  (April  30,  1982). 

e«W.  at  18619-20. 
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of  the  RFA  d( )  not  apply  to  CPOs  who 
do  not  meet  I  hose  criteria.  With  respect 
to  CTAs.  the  Commission  has 
previously  st  ited  that  it  would  evaluate 
within  the  cc  ntext  of  a  particular  rule 
proposal  wh<  ther  all  or  some  affected 
CTAs  would  De  considered  to  be  small 
entities  and,  f  so,  the  economic  impact 
on  them  of  tl:  e  proposal. ^^  The 
Commoission  jelieves  that  the  rules  it  is 
adopting  tod;  ly  will  not  place  any 
burdens,  wh(  ther  new  or  additional,  on 
CPOs  and  CI  As  who  would  be  affected 
hereunder.  T  lis  is  because  these  rules 
provide  regis  tration  relief  for  more  CPOs 
and  CTAs  an  1,  for  CPOs  and  CTAs  who 
are  not  eligib  e  for  that  relief,  they 
reduce,  claril  y.  streamline  and  simplify 
existing  requ  rements. 

The  Comm  ission's  definitions  of 
small  entities  do  not  address  the 
persons  and  i  ualifying  entities  set  forth 
in  Rule  4.5  b(  cause,  by  the  very  native 
of  the  rule,  tl  e  operations  and  activities 
of  such  perso  ns  and  entities  generally 
are  regulated  by  federal  and  state 
authorities  o1  ler  than  the  Commission. 
Assuming,  ai  guendo,  that  Rule  4.5 
eligible  perse  ns  or  qualifying  entities 
would  be  smi  ill  entities  for  purposes  of 
the  RFA,  the  [Commission  believes  that 
the  amendme  nt  to  Rule  4.5  it  is 
adopting  todi  y  will  not  have  a 
significant  ec  anomic  impact  on  them 
because  it  wi  1  permit  greater 
operational  f  exibility  for  persons 
currently  clai  ming  relief  under  the  rule, 
and  it  will  mi  ike  relief  under  the  rule 
available  to  n  lore  persons  (each  of 
whom  will  01  ily  have  to  fde  a  notice  to 
be  relieved  fir  am  the  requirement  to 
register  as  a  C  PO  and  from  the 
disclosure,  reporting  and  recordkeeping 
requirements  applicable  to  registered 
CPOs). 

The  Comm  ssion  did  not  receive  any 
comments  on  its  analysis  of  the 
application  o  '  the  RFA  to  the  instant 
Part  4  rule  an  lendments. 


B.  Paperwork 

This  rulem  iking 
collection  requirements 
the  Paperw 
the  Commission 
these  amend:  aent 
of  Manageme  tit 
review.  The 
any  public  cdmments 
analysis  of  pc 
associated  wi  th 


C.  Cost-Benefft 

Section  1 
by  section  1 1 
the  Commission 


15(a) 


»'W.  at  18620. 
"44U.S.C.  35  17(d). 


Reduction  Act 

contains  information 
As  required  by 
Reduction  Act  of  1995,68 
has  submitted  a  copy  of 
s  to  part  4  to  the  Office 
and  Budget  for  its 
Commission  did  not  receive 
relative  to  its 
perwork  burdens 
this  rulemaking. 


Analysis 

of  the  Act,  as  amended 
}  of  the  CFMA.  requires 
to  consider  the  costs 


and  benefits  of  its  action  before  issuing 
a  new  regulation  under  the  Act.  By  its 
terms,  section  15(a)  does  not  require  the 
Commission  to  quantify  the  costs  and 
benefits  of  a  new  regulation  or  to 
determine  whether  the  benefits  of  the 
proposed  regulation  outweigh  its  costs. 
Rather,  section  15(a)  simply  requires  the 
Commission  to  "consider  the  costs  and 
benefits"  of  its  action. 

Section  15(a)  further  specifies  that 
costs  and  benefits  shall  be  evaluated  in 
light  of  five  broad  areas  of  market  and 
public  concern:  Protection  of  market 
participants  and>the  public;  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  price  discovery; 
sound  risk  management  practices;  and 
other  public  interest  considerations. 
Accordingly,  the  Commission  could  in 
its  discretion  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  and 
could  in  its  discretion  determine  that, 
notwithstanding  its  costs,  a  particular 
rule  was  necessary  or  appropriate  to 
protect  the  public  interest  or  to 
effectuate  any  of  the  provisions  or  to 
accomplish  any  of  the  purposes  of  the 
Act. 

These  amendments  to  the  part  4  rules 
are  intended  to  facilitate  increased 
flexibility  and  consistency,  and  to 
rationalize  application  of  Commission 
regulations  to  entities  subject  to  other 
regulatory  frameworks.  The  Commission 
is  considering  the  costs  and  benefits  of 
these  rules  in  light  of  the  specific 
provisions  of  section  15(a)  of  the  Act: 

1.  Protection  of  market  participants 
and  the  public.  While  certain  of  the 
amendments  are  expected  to  lessen  the 
burden  imposed  upon  CPOs  and  CTAs. 
any  exclusion  or  exemption  of  persons 
from  regulatory  requirements  are  based 
on  such  factors  as  financial 
sophistication  of  pool  participants  and 
advisory  clients  or  a  limited  level  of 
trading  in  the  commodity  interest 
markets.  Accordingly,  the  amendments 
should  have  no  effect  on  the 
Commission's  ability  to  protect  market 
participants  and  the  public.  Also,  there 
should  be  no  decrease  in  the  protection 
of  market  participants  and  the  public 
where  the  amendments  relax  existing 
requirements  under  the  Act  and  the 
Commission's  rules  in  order  to  be 
consistent  with  existing  requirements 
under  the  federal  securities  laws  and  the 
SEC's  rules. 

2.  Efficiency  and  competition.  The 
amendments  are  expected  to  benefit 
efficiency  and.competition  by  removing 
barriers  to  participation  in  the 
commodity  interest  markets,  resulting  in 
greater  liquidity  and  market  efficiency. 

3.  Financial  integrity  of  futures 
markets  and  price  discovery.  The 
amendments  should  have  no  effect. 


firom  the  standpoint  of  imposing  costs  or 
creating  benefits,  on  the  financial 
integrity  or  price  discovery  function  of 
the  commodity  futures  and  options 
markets. 

4.  Sound  risk  management  practices. 
The  proposed  amendments  should 
increase  the  available  range  of  risk 
management  alternatives  for  Rule  4.5 
eligible  persons,  as  well  as  for  CPOs  and 
CTAs. 

5.  Other  public  interest 
considerations.  The  amendments  also 
take  into  account  certain  effects  of 
legislative  changes  [e.g.,  in  the  case  of 
exemption  for  registered  investment 
advisers)  and  the  passage  of  time  [e.g., 
revising  the  contribution  limit  for  the 
small  commodity  pool  exemption  and 
permitting  electronic  delivery  of  pool 
Annual  Reports  and  Account 
Statements). 

After  considering  these  factors,  the 
Commission  has  determined  to  adopt 
the  Part  4  rule  amendments  discussed 
above.  The  Commission  did  not  receive 
any  comments  relative  to  its  analysis  of 
the  cost-benefit  provision. 

D.  Administrative  Procedure  Act 

The  Administrative  Procedure  Act 
provides  that  the  required  publication  of 
a  substantive  rule  shall  be  made  not  less 
than  30  days  before  its  effective  date, 
but  provides  an  exception  for  "a 
substantive  rule  which  grants  or 
recognizes  an  exemption  or  relieves  a 
restriction."  Each  of  the  amendments  to 
Rules  4.5.  4.7.  4.12.  4.13.  4.14,  4.21.  4.22 
and  4.31  the  Commission  is  publishing 
today  "grants  or  recognizes  an 
exemption  or  relieves  a  restriction." 
Accordingly,  the  Commission  has 
determined  to  make  the  amendments  to 
Rules  4.5.  4.7.  4.12.  4.13.  4.l4,  4.21.  4.22 
and  4.31. 

List  of  Subjects  in  17  CFR  Part  4 

Advertising.  Commodity  pool 
operators.  Commodity  trading  advisors. 
Commodity  futures.  Commodity 
options.  Customer  protection.  Reporting 
and  Recordkeeping. 

■  For  the  reasons  presented  above,  the 
Commission  hereby  amends  Chapter  I  of 
Title  1 7  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  4— COMMODITY  POOL 
OPERATORS  AND  COMMODITY 
TRADING  ADVISORS 

■  1 .  The  authority  citation  for  part  4 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  6(c).  6b,  6c,  ,  61. 
6m,  6n,  6o,  12a  and  23. 

■  2.  Section  4.5  is  amended  by: 

■  a.  Removing  paragraph  (c)(2)(i); 

■  b.  Removing  paragraph  (c)(2)(ii); 
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■  c.  Redesignating  paragraph  (c)(2)(iii)  as 
paragraph  (c)(2)(i)  and  revising 
redesignated  paragraph  (c)(2)(i); 

■  d.  Redesignating  paragraph  (c)(2)(iv)  as 
paragraph  (c)(2)(ii); 

■  e.  Revising  paragraph  {f)(2);  and 

■  f.  Adding  new  paragraph  (g). 

The  revisions  and  addition  read  as 
follows: 

§  4.5    Exclusion  from  the  definition  of  ttie 
term  "commodity  pool  operator." 

***** 

(c)  *  *  * 

(2)  *  *  * 

(i)  Will  disclose  in  writing  to  each 
participant,  whether  existing  or 
prospective,  that  the  qualifying  entity  is 
operated  by  a  person  who  has  claimed 
an  exclusion  from  the  definition  of  the 
term  "commodity  pool  operator"  under 
the  Act  and,  therefore,  who  is  not 
subject  to  registration  or  regulation  as  a 
pool  operator  under  the  Act;  Provided,    , 
that  such  disclosure  is  made  in 
accordance  with  the  requirements  of 
any  other  federal  or  state  regulatory 
authority  to  which  the  qualifying  entity 
is  subject;  and 
***** 

(f)  *  *  * 

(2)  Manually  signed  by  a 
representative  duly  authorized  to  bind  a 
person  specified  in  paragraph  (a)  of  this 
section;  and 
***** 

(g)  The  filing  of  a  notice  of  eligibility 
or  the  application  of  "non-pool  status" 
under  this  section  will  not  affect  the 
ability  of  a  person  to  qualify  for  an 
exemption  from  registration  as  a 
commodity  pool  operator  under  §  4.13 
in  connection  with  the  operation  of 
another  trading  vehicle  that  is  not 
covered  under  this  §  4.5. 

3.  Section  4.7  is  amended  by  revising 
paragraphs  (a)(2)(vi).  (a)(3)(viii)  and 
(d)(l)(vii).  to  read  as  follows: 

§  4.7    Exemption  from  certain  part  4 
requirements  for  commodity  pool  operators 
with  respect  to  offerings  to  qualified  eligible 
persons  and  for  commodity  trading 
advisors  with  respect  to  advising  qualified 
eligible  persons. 

(a)  *  *  * 

(2)  *  *  * 

(vi)  A  "qualified  purchaser"  as 
defined  in  section  2(a)(51)(A)  of  the 
Investment  Company  Act  of  1940  (the 
"Investment  Company  Act"); 
***** 

(3)  *  *  * 

(viii)  A  corporation.  Massachusetts  or 
similar  business  trust,  or  partnership, 
limited  liability  company  or  similar 
business  venture,  other  than  a  pool, 
which  has  total  assets  in  excess  of 
$5,000,000,  and  is  not  formed  for  the 


specific  purpose  of  either  participating 
in  the  exempt  pool  or  opening  an 
exempt  account; 
*****. 

(d)  *  *  * 

(1)  *  *  * 

(vii)  Be  manually  signed  by  a 
representative  duly  authorized  to  bind 
the  commodity  pool  operator  or 
commodity  trading  advisor; 
***** 

■  4.  Section  4.12  is  amended  by  revising 
paragraph  (b)(3)(vi)  to  read  as  follows: 

§  4.1 2    Exemption  from  provisions  of  part 
4. 

***** 

(b)  *  *  * 

(3)  *  *  *      . 

(vi)  Be  manually  signed  by  a 
representative  duly  authorized  to  bind 
the  pool  operator;  and  "" 

***** 

■  5.  Section  4.13  is  amended  by: 

■  a.  Adding  introductory  text; 

■  b.  Removing  the  "or"  at  the  end  of 
paragraph  (a){l)(iv); 

■  c.  Revising  paragraph  (a)(2); 

■  d.  Adding  new  paragraphs  (a)(3),  (a)(4) 
and  (a)(5); 

■  e.  Revising  paragraph  (b); 

■  f.  Redesignating  paragraph  (c)  and 
paragraph  (d)  as  paragraphs  (d)  and  (e) 
and  revising  newly  redesignated 
paragraphs  (d)  and  (e); 

■  g.  Adding  new  paragraph  (c); 

■  h.  Adding  new  paragraph  (f). 

The  additions  and  revisions  read  as 
follows: 

§4.13    Exemption  from  registration  as  a 
commodity  pool  operator. 

This  section  is  organized  as  follows: 
Paragraph  (a)  of  this  section  specifies 
the  criteria  that  must  be  met  to  qualify 
for  exemption  from  registration  under 
this  section;  paragraph  (b)  of  this  section 
governs  the  notice  that  must  be  filed  to 
claim  exemption  from  registration; 
paragraph  (c)  of  this  section  sets  forth 
the  continuing  obligations  of  a  person 
who  has  claimed  exemption  under  this 
section;  paragraph  (d)  of  this  section 
specifies  information  certain  persons 
must  provide  if  they  subsequently 
register;  and  paragraph  (e)  of  this 
section  specifies  the  effect  of 
registration  on  a  person  who  has 
claimed  an  exemption  from  registration 
under  this  section  or  who  is  eligible  to 
claim  an  exemption  from  registration 
hereunder. 

(a)  *  *  * 

(2)(i)  None  of  the  pools  operated  by  it 
has  more  than  15  participants  at  any 
time;  and 

(ii)  The  total  gross  capital 
contributions  it  receives  for  units  of 


participation  in  all  of  the  pools  it 
operates  or  that  it  intends  to  operate  do 
not  in  the  aggregate  exceed  $400,000. 
(iii)  For  the  purpose  of  determining 
eligibility  for  exemption  under 
paragraph  (a)(2)  of  this  section,  the 
person  may  exclude  the  following 
participants  and  their  contributions: 

(A)  The  pool's  operator,  commodity 
trading  advisor,  and  the  principals 
thereof; 

(B)  A  child,  sibling  or  parent  of  any 
of  these  participants; 

(C)  The  spouse  of  any  participant 
specified  in  paragraph  (a)(2)(iii)(A)  or 
(B)  of  this  section;  and 

(D)  Any  relative  of  a  participant 
specified  in  paragraph  (a)(2)(iii)(A).  (B) 
or  (C)  of  this  section,  its  spouse  or  a 
relative  of  its  spouse,  who  has  the  same 
principal  residence  as  such  participant; 

(3)  For  each  pool  for  whicn  the  person 
claims  exemption  from  registration 
under  this  paragraph  (a)(3): 

(i)  Interests  in  the  pool  are  exempt 
from  registration  under  the  Securities 
Act  of  1933.  and  such  interests  are 
offered  and  sold  without  marketing  to 
the  public  in  the  United  States; 

(ii)  At  all  times,  the  pool  meets  one  or 
the  other  of  the  following  tests  with 
respect  to  its  commodity  interest 
positions,  including  positions  in 
security  futures  products,  whether 
entered  into  for  bona  fide  hedging 
purposes  or  otherwise: 

(A)  The  aggregate  initial  margin  and 
premiums  required  to  establish  such 
positions,  determined  at  the  time  the 
most  recent  position  was  established, 
will  not  exceed  5  percent  of  the 
liquidation  value  of  the  pool's  portfolio, 
after  taking  into  account  unrealized 
profits  and  unrealized  losses  on  any 
such  positions  it  has  entered  into; 
Provided,  That  in  the  case  of  an  option 
that  is  in-the-money  at  the  time  of 
purchase,  the  in-the-money  amount  as 
defined  in  §  1 90.01  (x)  of  this  chapter 
may  be  excluded  in  computing  such  5 
percent;  or 

(B)  The  aggregate  net  notional  value  of 
such  positions,  determined  at  the  time 
the  most  recent  position  was 
established,  does  not  exceed  100 
percent  of  the  liquidation  value  of  the 
pool's  portfolio,  after  taking  into 
account  unrealized  profits  and 
unrealized  losses  on  any  such  positions 
it  has  entered  into.  For  the  purpose  of 
this  paragraph: 

(I)  The  term  "notional  value"  shall  be 
calculated  for  each  such  futures  position 
by  multiplying  the  number  of  contracts 
by  the  size  of  the  contract,  in  contract 
units  (taking  into  account  any  multiplier 
specified  in  the  contract),  by  the  current 
market  price  per  unit,  and  for  each  such 
option  position  by  multiplying  the 
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number  of  cc  ntracts  by  the  size  of  the 
contract,  adji  isted  by  its  delta,  in 
contract  unit !  (taking  into  account  any 
multiplier  specified  in  the  contract),  by 
the  strike  pri  :e  per  unit;  and 

[2)  The  pel  son  may  net  contracts  with 
th^  same  unc  eriying  commodity  across 
designated  c(  intract  markets,  registered 
derivatives  tj  ansaction  execution 
facilities  and  foreign  boards  of  trade; 
and 

(iii)  The  p<  rson  reasonably  believes, 
at  the  time  o  investment  (or,  in  the  case 
of  an  existing  pool,  at  the  time  of 
conversion  t(  a  pool  meeting  the  criteria 
of  paragraph  a)(3)  of  this  section),  that 
each  person   vho  participates  in  the 
pool  is: 

(A)  An  "ae  credited  investor,"  as  that 
term  is  defim  id  in  §  230.501  of  this  title; 

(B)  A  trust  that  is  not  an  accredited 
investor  but  I  lat  was  formed  by  an 
accredited  in  /estor  for  the  benefit  of  a 
family  memh  sr; 

(C)  A  "kno  (vledgeable  employee,"  as 
that  term  is  c  efined  in  §  270.3c-5  of  this 
title;  or 

(D)  A  "qua  ified  eligible  person,"  as 
that  term  is  t  sfined  in  §  4.7(a)(2)(viii)(A) 
of  this  chaptf  r;  and 

(iv)  Partici  »ations  in  the  pool  are  not 
marketed  as  <  r  in  a  vehicle  for  trading 
in  the  comm(  dity  futures  or  commodity 
options  mark  3ts;  Provided.  That  nothing 
in  paragraph  a)(3)  of  this  section  shall 
prohibit  the  |  erson  from  claiming  an 
exemption  ui  ider  this  section  if  it 
additionally  I  iperates  one  or  more  pools 
for  which  it  r  leets  the  criteria  of 
paragraph  (a)  4)  of  this  section;  or 

(4)  For  eaci  i  pool  for  which  the  person 
claims  exemf  tion  from  registration 
under  this  pa  -agraph  (a)(4): 

(i)  Interests  in  the  pool  are  exempt 
from  registralion  under  the  Securities 
Act  of  1933,  ■  nd  such  interests  are 
offered  and  si  »ld  without  marketing  to 
the  public  in  the  United  States; 

(ii)  The  pei  son  reasonably  believes,  at 
the  time  of  in  vestment  (or,  in  the  case 
of  an  existing  pool,  at  the  time  of 
conversion  tc  a  pool  meeting  the  criteria 
of  paragraph  a)(4)  of  this  section),  that: 

(A)  Each  ni  tural  person  participant 
(including  su  :h  person's  self-directed 
employee  bei  efit  plan,  if  any),  is  a 
"qualified  eli  ^ible  person,"  as  that  term 
is  defined  in  )  4  7(a)(2);  and 

(B)  Each  nc  n-natural  person 
participant  is  a  "qualified  eligible 
person,"  as  tlat  term  is  defined  in  §4.7, 
or  an  "accrec  ited  investor,"  as  that  term 
is  defined  in  i  230.501(a)(l)-(3),  (a)(7) 
and  (a)(8)  of  t  lis  title;  Provided.  That 
nothing  in  paragraph  (a)(4)  of  this 
section  will  p  rohibit  the  person  from 
claiming  an  exemption  under  this 
section  if  it  a(  Iditionally  operates  one  or 


more  pools  that  meet  the  criteria  of 
paragraph  (a)(3)  of  this  section. 

(5  )(i)  Eligibility  for  exemption  under 
this  section  is  subject  to  the  person 
furnishing  in  writing  to  each 
prospective  participant  in  the  pool: 

(A)  A  statement  tnat  the  person  is 
exempt  from  registration  with  the 
Commission  as  a  commodity  pool 
operator  and  that  therefore,  unlike  a 
registered  commodity  pool  operator,  it 
is  not  required  to  deliver  a  Disclosure 
Document  and  a  certified  annual  report 
to  participants  in  the  pool;  and 

(B)  a  description  of  the  criteria 
pursuant  to  which  it  qualifies  for  such 
exemption  from  registration. 

(ii)  The  person  must  make  these 
disclosures  by  no  later  than  the  time  it 
delivers  a  subscription  agreement  for 
the  pool  to  a  prospective  participant  in 
the  pool. 

(b)(1)  Any  person  who  desires  to 
claim  the  relief  from  registration 
provided  by  this  section  must  file  a 
notice  of  exemption  from  commodity 
pool  operator  registration  with  the 
National  Futures  Association  (ATTN: 
Director  of  Compliance).  The  notice 
must: 

(i)  Provide  the  name,  main  business 
address,  main  business  telephone 
number,  main  facsimile  number  and 
main  email  address  of  the  person 
claiming  the  exemption  and  the  name  of 
the  pool  for  which  it  is  claiming 
exemption; 

(ii)  Contain  the  section  number 
pursuant  to  which  the  operator  is  filing 
the  notice  [i.e.,  §,4.13(ay(l),  (a)(2),  (a)(3), 
or  (a)(4),  or  both  (a)(3)  and  (a)(4))  and 
represent  that  the  pool  will  be  operated 
in  accordance  with  the  criteria  of  that 
paragraph  or  paragraphs;  and 

(iii)  Be  manually  signed  by  a 
representative  duly  authorized  to  bind 
the  person. 

(2)  The  person  must  file  the  notice  by 
no  later  than  the  time  it  delivers  a 
subscription  agreement  for  the  pool  to  a 
prospective  participant  in  the  pool; 
Provided,  That  where  a  person 
registered  with  the  Commission  as  a 
commodity  pool  operator  intends  to 
withdraw  from  registration  in  order  to 
claim  exemption  hereunder,  the  person 
must  notify  its  pool's  participants  in 
writing  that  it  intends  to  withdraw  from 
registration  and  claim  the  exemption, 
and  it  must  provide  each  such 
participant  with  a  right  to  redeem  its 
interest  in  the  pool  prior  to  the  person 
filing  a  notice  of  exemption  from 
registration. 

(3)  The  notice  will  be  effective  upon 
filing,  provided  the  notice  is  materially 
complete. 

(4)  Each  person  who  has  filed  a  notice 
of  exemption  from  registration  under 


this  section  must,  in  the  event  that  any 
of  the  information  contained  or 
representations  made  in  the  notice 
becomes  inaccurate  or  incomplete,  file  a 
supplemental  notice  with  the  National 
Futures  Association  to  that  effect  which, 
if  applicable,  includes  such 
amendments  as  may  be  necessary  to 
render  the  notice  accurate  and 
complete.  This  supplemental  notice 
must  be  filed  within  15  business  days 
after  the  pool  operator  becomes  aware  of 
the  occurrence  of  such  event. 

(c)(1)  Each  person  who  has  filed  a 
notice  of  exemption  from  registration 
under  this  section  must: 

(i)  Make  and  keep  all  books  and 
records  prepared  in  connection  with  its 
activities  as  a  pool  operator  for  a  period 
of  five  years  from  the  date  of 
preparation; 

(ii)  Keep  such  books  and  records 
readily  accessible  during  the  first  two 
years  of  the  five-year  period.  All  such 
books  and  records  must  be  available  for 
inspection  upon  the  request  of  any 
representative  of  the  Commission,  the 
United  States  Department  of  Justice,  or 
any  other  appropriate  regulatory  agency; 
and  ~ 

(iii)  Submit  to  such  special  calls  as 
the  Commission  may  make  to  ' 

demonstrate  eligibility  for  and 
compliance  with  the  applicable  criteria 
for  exemption  under  this  section. 

(2)  In  the  event  the  person  distributes 
an  annual  report  to  participants  in  the 
pool  for  which  it  has  filed  the  notice, 
the  annual  report  must  be  presented  and 
•computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied  and,  if  certified  by 
an  independent  public  accountant,  so 
certified  in  accordance  with  §  1.16  of 
this  chapter  as  applicable. 

(3)  Each  person  who  has  filed  a  notice 
of  exemption  from  registration  pursuant 
to  paragraph  (a)(1)  or  (a)(2)  of  this 
section  must: 

(i)  Promptly  furnish  to  each 
participant  in  the  pool  a  copy  of  each 
monthly  statement  for  the  pool  that  the 
pool  operator  received  from  a  futures 
commission  merchant  pursuant  to  §  1.33 
of  this  chapter;  and 

(ii)  Clearly  show  on  such  statement, 
or  on  an  accompanying  supplemental 
statement,  the  net  profit  or  loss  on  all 
commodity  interests  closed  since  the 
date  of  the  previous  statement. 

(d)  Each  person  who  applies  for 
registration  as  a  commodity  pool 
operator  subsequent  to  claiming  relief 
under  paragraph  (a)(1)  or  {a)(2)  of  this 
section  must  include  with  its 
application  the  financial  statements  and 
other  information  required  by 
§  4.22(c)(1)  through  (5)  for  each  pool 
that  it  has  operated  as  an  operator 
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exempt  from  registration.  That 
information  must  be  presented  and 
computed  in  accordance  with  generally 
accepted  accounting  principles 
consistently  applied.  If  the  person  is 
granted  registration  as  a  commodity 
pool  operator,  it  must  comply  with  the 
provisions  of  this  part  with  respect  to 
each  such  pool. 

(e)(1)  Subject  to  the  provisions  of 
paragraph  (e)(2)  of  this  section,  if  a 
person  who  is  eligible  for  exemption 
from  registration  as  a  commodity  pool 
operator  under  this  section  nonetheless 
registers  as  a  commodity  pool  operator, 
the  person  must  comply  with  the 
provisions  of  this  part  with  respect  to 
each  commodity  pool  identified  on  its 
registration  application  or  supplement 
thereto. 

(2)  If  a  person  operates  one  or  more 
commodity  pools  described  in 
paragraph  (a)(3)  or  (a)(4)  of  this  section, 
and  one  or  more  commodity  pools  for 
which  it  must  be,  and  is,  registered  as 
a  commodity  pool  operator,  the  person 
is  exempt  from  the  requirements 
applicable  to  a  registered  commodity 
pool  operator  with  respect  to  the  pool  or 
pools  described  in  paragraph  (a)(3)  or 
'  {a)(4)  of  this  section;  Provided,  That  the* 
person: 

(i)  Furnishes  in  writing  to  each 
prospective  participant  in  a  pool 
described  in  paragraph  (a)(3)  or  (a)(4)  of 
this  section  that  it  operates: 

(A)  A  statement  that  it  will  operate 
the  pool  as  if  the  person  was  exempt 
from  registration  as  a  commodity  pool 
operator; 

(B)  A  description  of  the  criteria 
pursuant  to  which  it  will  so  operate  the 
pool;  and 

(ii)  Complies  with  paragraph  (c)  of 
this  section. 

(f)  The  filing  of  a  notice  of  exemption 
from  registration  under  this  section  will 
not  affect  the  ability  of  a  person  to 
qualify  for  exclusion  from  the  definition 
of  the  term  "commodity  pool  operator" 
under  §4.5  in  connection  with  its 
operation  of  another  trading  vehicle  that 
is  not  covered  under  this  §"4.13. 

■  6.  Section  4.14  is  amended  by: 

■  a.  Adding  introductory  text; 

■  b.  Revising  paragraph  (a)(8); 

■  c.  Removing  the  period  and  adding  a 
semi-colon  followed  by  the  word  "or"  at 
the  end  of  paragraph  (a)(9)(ii); 

■  d.  Adding  new  paragraph  (a)  (10);  and 

■  e.  Revising  paragraph  (c). 

The  additions  and  revisions  read  as 
follows: 

§  4.1 4    Exemption  from  registration  as  a 
commodity  trading  advisor. 

This  section  is  organized  as  follows: 
Paragraph  (a)  of  this  section  specifies 
the  criteria  that  must  be  met  to  qualify 


for  exemption  from  registration  imder 
this  section,  including  the  notice  of 
exemption  from  registration  and 
continuing  obligations  of  persons  who 
have  claimed  exemption  ujider 
paragraph  (a)(8)  of  this  section; 
paragraph  (b)  of  this  section  concerns 
"cash  market  transactions";  and 
paragraph  (c)  of  this  section  specifies 
the  effect  of  registration  on  a  person 
who  has  claimed  an  exemption  from 
registration  under  this  section  or  who  is 
eligible  to  claim  an  exemption  from 
registration  hereunder. 

(a)  *   *   * 

(8)  It  is  registered  as  an  investment 
adviser  under  the  Investment  Advisers 
Act  of  1940  or  with  the  applicable 
seciu-ities  regulatory  agency  of  any 
State,  or  it  is  exempt  from  such 
registration,  or  it  is  excluded  from  the 
definition  of  the  term  "investment 
adviser"  pursuant  to  the  provisions  of 
sections  202(a)(2)  and  202(a)(ll)  of  the 
Investment  Advisers  Act  of  1940, 
Provided,  That: 

(i)  The  person's  commodity  interest 
trading  advice  is  directed  solely  to,  and 
for  the  sole  use  of,  one  or  more  of  the 
following: 

(A)  "Qualifying  entities,"  as  that  term 
is  defined  in  §  4.5(b),  for  which  a  notice 
of  eligibility  has  been  filed; 

(B)  Collective  investment  vehicles 
that  are  excluded  from  the  definition  of 
the  term  conunodity  "pool"  under 

§  4.5(a)(4);  and 

(C)  Conmiodity  pools  that  are 
organized  and  operated  outside  of  the 
United  States,  its  territories  or 
possessions,  where: 

(1)  The  tJbmmodity  pool  operator  of 
each  such  pool  has  not  so  organized  and 
is  not  so  operating  the  pool  for  the 
purpose  of  avoiding  conunodity  pool 
operator  registration; 

(2)  With  the  exception  of  the  pool's 
operator,  advisor  and  their  principals, 
solely  "Non-United  States  persons,"  as 
that  term  is  defined  in  §4.7(a)(l)(iv), 
will  contribute  funds  or  other  capital  to, 
and  will  owti  beneficial  interests  in,  the 
pool;  Provided,  That  units  of 
participation  in  the  pool  held  by 
persons  who  do  not  qualify  as  Non- 
United  States  persons  or  otherwise  as 
qualified  eligible  persons  represent  in 
the  aggregate  less  than  10  percent  of  the 
beneficial  interest  of  the  pool; 

(5)  No  person  affiliated  with  the  pool 
conducts  any  marketing  activity  for  the' 
purpose  of,  or  that  could  reasonably 
have  the  effect  of,  soliciting 
participation  horn,  other  than  Non- 
United  States  persons;  and 

(4)  No  person  affiUated  with  the  pool 
conducts  any  marketing  activity  from 
within  the  United  States,  its  territories 
or  possessions;  and 


(D)  A  commodity  pool  operator  who 
has  claimed  an  exemption  from 
registration  under  §4. 13(a)(3)  or 
4.13(a)(4),  or,  if  registered  as  a 
commodity  pool  operator,  who  may 
treat  each  pool  it  operates  that  meets  the 
criteria  of  §  4.13(a)(3)  or  4.13(a)(4)  as  if 
it  were  not  so  registered; 

(ii)  The  person: 

(A)  Provides  commodity  interest 
trading  advice  solely  incidental  to  its 
business  of  providing  securities  or  other 
investment  advice  to  qualifying  entities, 
collective  investment  vehicles  and 
commodity  pools  as  described  in 
paragraph  (a)(8)(i)  of  this  section;  and 

(B)  Is  not  otherwise  holding  itself  out 
as  a  commodity  trading  advisor. 

{iii){A)  A  person  who  desires  to  claim 
the  relief  from  registration  provided  by 
this  §  4.14(a)(8)  must  file  a  notice  of 
exemption  from  commodity  trading 
advisor  registration  with  the  National 
Futures  Association  (ATTN:  Director  of 
Compliance).  The  notice  must: 

(1)  Provide  the  name,  main  business 
address,  main  business  telephone 
number,  main  facsimile  number  and 
main  email  address  of  the  trading 
advisor  claiming  the  exemption; 

[2]  Contain  the  section  number 
pursuant  to  which  the  advisor  is  filing 
the  notice  (/.e.,  §4.14(a)(8)(i)  or  (a)(8)(ii), 
or  both  (a)(8)(i)  and  (a)(8)(ii))  and 
represent  that  it  will  provide 
conunodify  interest  advice  to  its  clients 
in  accordance  with  the  criteria  of  that 
paragraph  or  paragraphs;  and 

(3)  Be  manually  signed  by  a 
representative  diily  authorized  to  bind 
the  person. 

(B)  The  person  must  file  the  notice  by 
no  later  than  the  time  it  delivers  an 
advisory  agreement  for  the  trading 
program  pursuant  to  which  it  will  offer 
conunodity  interest  advice  to  a  client; 
Provided,  That  where  the  advisor  is 
registered  with  the  Commission  as  a 
commodify  trading  advisor,  it  must 
notify  its  clients  in  writing  that  it 
intends  to  withdraw  from  registration 
and  claim  the  exemption  and  must 
provide  each  such  client  with  a  right  to 
terminate  its  advisory  agreement  prior 
to  the  person  filing  a  notice  of 
exemption  from  registration. 

(C)  The  notice  will  be  effective  upon 
filing,  provided  the  notice  is  materially 
complete. 

(D)  Each  person  who  has  filed  a  notice 
of  registration  exemption  under  this 
section  must,  in  the  event  that  any  of 
the  information  contained  or 
representations  made  in  the  notice 
becomes  inaccurate  or  incomplete,  file  a 
supplemental  notice  with  the  National 
Futures  Association  to  that  effect  which, 
if  applicable,  includes  such 
amendments  as  may  be  necessary  to 
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are  referred  to  hereinafter  as  an 
"owner");  and 

{2)  Two  or  more  legal  organizations 
referred  to  in  paragraph  (a)(10)(i)(B)(l) 
of  this  section  that  have  identical 
owners. 

(ii)  Special  Rules.  For  the  piupose  of 
peuagraph  (a)(10)  of  this  section: 

(A)  An  owner  must  be  coimted  in  its 
own  capacity  as  a  person  if  the 
commodity  trading  advisor  provides 
advisory  services  to  the  owner  separate 
and  apart  ft-om  the  advisory  services 
provided  to  the  legal  organization; 
Provided,  That  the  determination  that 
an  owner  is  a  client  will  not  affect  the 
applicability  of  paragraph  (a)(10)  of  this 
section  with  regard  to  any  other  owner; 

(B)(1)  A  general  partner  of  a  limited 
partnership,  or  other  person  acting  as  a 
commodity  trading  advisor  to  the 
partnership,  may  coimt  the  limited 
partnership  as  one  person;  and 

(2)  A  manager  or  managing  member  of 
a  limited  liability  company,  or  any  other 
person  acting  as  a  commodity  trading 
advisor  to  the  company,  may  coimt  the 
limited  liability  company  as  one  person. 

(C)  A  commodity  trading  advisor  that 
has  its  principal  office  and  place  of 
business  outside  of  the  United  States,  its 
territories  or  possessions  must  count 
only  clients  that  are  residents  of  the 
United  States,  its  territories  and 
possessions;  a  commodity  trading 
advisor  that  has  its  principal  office  and 
place  of  business  in  the  United  States  or 
in  any  territory  or  possession  thereof 
must  coimt  all  clients. 

(iii)  Holding  Out.  Any  commodity 
trading  advisor  relying  on  paragraph 
(a)(10)  of  this  section  shall  not  be 
deemed  to  be  holding  itself  out 
generally  to  the  public  as  a  commodity 
trading  advisor,  within  the  meaning  of 
section  4m(l)  of  the  Act,  solely  because 
it  participates  in  a  non-public  offering  of 
interests  in  a  collective  investment 
vehicle  under  the  Secinities  Act  of 
1933. 
***** 

(c)(1)  Subject  to  the  provisions  of 
paragraph  (c)(2)  of  this  section,  if  a 
person  who  is  eligible  for  exemption 
from  registration  as  a  commodity 
trading  advisor  under  this  section 
nonetheless  registers  as  a  commodity 
trading  advisor,  the  person  must  comply 
with  the  provisions  of  this  part  with 
respect  to  those  clients  for  which  it 
could  have  claimed  an  exemption  fi"om 
registration  hereunder. 

(2)  If  a  person  provides  commodity 
interest  trading  advice  to  a  client 
described  in  paragraph  (a)  of  this 
section  and  to  a  client  for  which  it  must 
be,  and  is,  registered  as  a  commodity 
trading  advisor,  the  persoi\  is  exempt 


from  the  requirements  applicable  to  a 
registered  conunodity  trading  advisor 
with  respect  to  the  clients  so  described; 
Provided,  That  the  person  furnishes  in 
writing  to  each  prospective  client 
described  in  paragraph  (a)  of  this 
section  a  statement  that  it  will  provide 
conunodity  interest  trading  advice  to  the 
client  as  if  it  was  exempt  from 
registration  as  a  conunodity  trading 
advisor. 

■  7.  Section  4.21  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  4.21     Required  delivery  of  pool 
Disclosure  Document. 

(a)(1)  Subject  to  the  provisions  of 
paragraph  (a)(2)  of  this  section,  each 
commodity  pool  operator  registered  or 
required  to  be  registered  under  the  Act 
must  deliver  or  cause  to  be  delivered  to 
a  prospective  participant  in  a  pool  that 
it  operates  or  intends  to  operate  a 
Disclosure  Document  for  the  pool 
prepared  in  accordance  with  §§4.24  and 
4.25  by  no  later  than  the  time  it  delivers 
to  the  prospective  participant  a 
subscription  agreement  for  the  pool; 
Provided,  That  any  information 
distributed  in  advance  of  the  delivery  of 
the  Disclosure  Document  to  a 
prospective  participant  is  consistent 
with  or  amended  by  the  information 
contained  in  the  Disclosvue  Document 
emd  with  the  obligations  of  the 
commodity  pool  operator  under  the  Act, 
the  Commission's  regulations  issued 
thereunder,  and  the  laws  of  any  other 
applicable  federal  or  state  authority; 
Provided,  further.  That  in  the  event  such 
previously  distributed  information  is 
amended  by  the  Disclosine  Document  in 
any  material  respect,  the  prospective 
participant  must  be  in  receipt  of  the 
Disclosme  Docvunent  at  least  48  hours 
prior  to  its  subscription  being  accepted 
by  the  pool  operator. 

(2)  For  the  purpose  of  the  Disclosure 
Document  delivery  requirement, 
including  any  offering  memorandum 
delivered  pxnsuant  to  §  4.7(b)(1)  or 
4.12(b)(2)(i),  the  term  "prospective  pool 
participant"  does  not  include  a 
commodity  pool  operated  by  a  pool 
operator  that  is  the  same  as,  or  that 
controls,  is  controlled  by,  or  is  under 
common  control  with,  the  pool  operator 
of  the  offered  pool. 
*        *        *        *        * 

■  8.  Section  4.22  is  amended  by: 

■  a.  Revising  paragraph  (a)  introductory 
text; 

■  b.  Adding  new  paragraph  (a)(4), 

■  c.  Revising  paragraph  (c)  introductory 
text, 

■  d.  Adding  a  new  paragraph  (c)(6), 

■  e.  Revising  paragraph  (h)(1), 

■  f.  Revising  paragraph  (h)(3), 
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■  g.  Adding  new  paragraph  (i)  and 

■  h.  Adding  new  paragraph  (j). 

The  revisions  and  additions  read  as 
follows: 

§4.22    Reporting  to  pool  participants. 

(a)  Except  as  provided  in  paragraph 
«  {a)(4)  of  this  section,  each  commodity 
pool  operator  registered  or  required  to 
be  registered  under  the  Act  must 
periodically  distribute  to  each 
participant  in  each  pool  that  it  operates, 
within  30  calendar  days  after  the  last 
date  of  the  reporting  period  prescribed 
in  paragraph  (b)  of  this  section,  an 
Account  Statement,  which  shall  be 
presented  in  the  form  of  a  Statement  of 
Income  (Loss)  and  a  Statement  of 
Changes  in  Net  Asset  Value,  for  the 
prescribed  period.  These  financial 
statements  must  be  presented  and 
computed  in  accordance  with  generally 
-  accepted  accounting  principles 
consistently  applied.  The  Account 
Statement  must  be  signed  in  accordance 
with  paragraph  (h)  of  this  section. 
***** 

(4)  For  the  purpose  of  the  Account 
Statement  delivery  requirement, 
including  any  Account  Statement 
distributed  pursuant  to  §  4.7(b)(2)  or 
4.12(b)(2)(ii),  the  term  "participant" 
does  not  include  a  commodity  pool 
operated  by  a  pool  operator  that  is  the 
same  as,  or  that  controls,  is  controlled 
by,  or  is  under  common  control  with, 
the  pool  operator  of  a  pool  in  which  the 
commodity  pool  has  invested. 
***** 

(c)  Except  as  provided  in  paragraph 
{c)(6)  of  this  section,  each  commodity 
pool  operator  registered  or  required  to 
be  registered  imder  the  Act  must 
distribute  an  Aimual  Report  to  each 
participant  in  each  pool  that  it  operates, 
and  must  file  a  copy  of  the  Report  with 
the  National  Futures  Association, 
within  90  calendar  days  after  the  end  on 
the  pool's  fiscal  year  or  the  permanent 
cessation  of  trading,  whichever  is 
earlier,  but  in  no  event  longer  than  90 
days  after  funds  are  retinned  to  pool 
participants;  Provided,  however,  That  if 
during  any  calendar  year  the  conunodity 
pool  operator  did  not  operate  a 
commodity  pool,  the  pool  operator  must 
so  notify  the  National  Futines 
Association  within  30  calendar  days 
after  the  end  of  such  calendar  year.  The 
Annual  Report  must  be  signed  pinsuant 
to  paragraph  (h)  of  this  section  and  must 
contain  the  following: 
***** 

(6)  For  the  purpose  of  the  Aiuiual 
Report  distribution  requirement, 
including  any  annual  report  distributed 
pursuant  to  §  4.7(b)(3)  or  4.12(b)(2)(iii), 
the  term  "participant"  does  not  include 


a  commodity  pool  operated  by  a  pool 
operator  that  is  the  same  as,  or  that 
controls,  is  controlled  by,  or  is  under 
common  control  with,  the  pool  operator 
of  a  pool  in  which  the  commodity  pool 
has  invested;  Provided,  That  the  Aiuiual 
Report  of  such  investing  pool  contain 
financial  statements  that  include  such 
information  as  the  Commission  may 
specify  concerning  the  operations  of  the 
pool  in  which  the  commodity  pool  has 
invested. 
*        *        *        *        *     " 

(h)(1)  Each  Account  Statement  and 
Annual  Report,  including  an  Account 
Statement  or  Annual  Report  provided 
piu-suant  to  §4. 7(b)  or  4.12(b),  must 
contain  an  oath  or  affirmation  that,  to 
the  best  of  the  knowledge  and  belief  of 
the  individual  making  the  oath  or 
affirmation,  the  information  contained 
in  the  dociunent  is  accurate  and 
complete;  Provided,  however.  That  it 
shall  be  unlawful  for  the  individual  to 
make  such  oath  or  affirmation  if  the 
individual  knows  or  should  know  that 
any  of  the  information  in  the  document 
is  not  accurate  and  complete. 
***** 

(3)  Subject  to  the  provisions  of 
paragraph  (j)  of  this  section,  the  oath  or 
affirmation  must  be  manually  signed  by 
a  representative  duly  authorized  to  bind 
the  pool  operator. 

(i)  The  Account  Statement  or  Annual 
Report  may  be  distributed  to  a  pool 
participant  by  means  of  electronic 
media  if  the  participant  so  consents; 
Provided,  That  prior  to  the  transmission 
of  any  Account  Statement  or  Annual 
Report  by  means  of  electronic  media,  a 
commodity  pool  operator  must  disclose 
to  the  participant  that  it  intends  to 
distribute  electronically  the  Account 
Statement  or  Annual  Report  or  both 
documents,  as  the  case  may  be,  absent 
objection  from  the  participant,  which 
objection,  if  any,  the  participant  must 
make  no  later  than  10  business  days 
following  its  receipt  of  the  disclosure. 

(j)  An  Account  Statement  or  Annual 
Report  may  contain  a  facsimile 
signatiue.  Provided,  That: 

(A)  The  CPO  maintains  in  accordance 
with  §  4.23  the  Account  Statement  or 
Annual  Report  containing  the  manual 
signature  from  which  the  facsimile 
signature  was  made;  and 

(B)  The  Annual  Report  the  CPO  files 
with  a  registered  futiu«s  association  is 
manually  signed. 

(ii)  For  each  pool  for  which  the  CPO 
distributes  an  Account  Statement  or 
Aimual  Report  by  means  of  electronic 
media,  the  CPO  must  make  and  keep  in 
accordance  with  §  4.23  a  manually 
signed  copy  of  the  Statement. 


■  9.  Section  4.31  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§4.31     Required  delivery  of  Disclosure 
Document  to  prospective  clients. 

(a)  Each  commodity  trading  advisor 
registered  or  required  to  be  registered 
under  the  Act  must  deliver  or  cause  to 
be  delivered  to  a  prospective  client  a 
Disclosure  Document  containing  the 
information  set  forth  in  §§  4.34  and  4.35 
for  the  trading  program  pursuant  to 
which  the  trading  advisor  seeks  to  direct 
the  client's  commodity  interest  account 
or  to  direct  the  client's  commodity 
interest  trading  by  means  of  a  systematic 
program  that  recommends  specific 
transactions  by  no  later  than  the  time 
the  trading  advisor  delivers  to  the 
prospective  client  an  advisory 
agreement  to  direct  or  guide  the  client's 
account;  Provided,  That  any  information 
distributed  in  advance  of  the  delivery  of 
the  Disclosine  Document  to  a 
prospective  client  is  consistent  with  or 
amended  by  the  information  contained 
in  the  Disclosure  Document  and  with 
the  obligations  of  the  commodity 
trading  advisor  imder  the  Act,  the 
Commission's  regulations  issued 
thereunder,  and  the  laws  of  any  other 
applicable  federal  or  state  authority; 
Provided  further,  That  in  the  event  such 
previously  distributed  information  is 
amended  by  the  Disclosure  Document  in 
any  material  respect,  the  prospective 
participant  must  be  in  receipt  of  the 
Disclosure  Document  at  least  48  hours 
prior  to  the  advisory  agreement  being 
accepted  by  the  trading  advisor. 
***** 

■  10.  Section  4.35  is  amended  by 
revising  paragraph  (a)(l){viii)  to  read  as 
follows: 

§4.35    Performance  disclosures. 

(a)  General  principles. — (1)  *  *   * 

(viii)  In  the  case  of  the  offered  trading 
program: 

(A)(1)  The  number  df  accoimts  traded 
pursuant  to  the  offered  trading  program 
that  were  opened  and  closed  during  the 
period  specified  in  §  4.35(a)(5)  with  a 
positive  net  lifetime  rate  of  retiun  as  of 
the  date  the  accoimt  was  closed;  and 

(2)  A  measine  of  the  variability  of 
returns  for  accoiuits  that  were  both 
opened  and  closed  diuring  the  period 
specified  in  §  4.35(a)(5)  and  closed  with 
positive  net  lifetime  rates  of  fettun;  and 

(B)(1)  The  number  of  accounts  traded 
pursuant  to  the  offered  trading  program 
that  were  opened  and  closed  diuing  the 
period  specified  in  §  4.35(a)(5)  with 
negative  net  lifetime  rates  of  return  as  of 
the  date  the  account  was  closed;  and 

(2)  A  measure  of  the  variability  of 
retiuns  for  accoimts  that  were  both 
opened  and  closed  during  the  period 
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1 1 .  Appendices  A  and  B  are  added  to 
part  4  to  read  as  follows: 

Appendix  A  ^o  Part  4 — Guidance  on  the 
Application  <»f  Rule  4.13(a)(3)  in  the 
Fund-of-Funi  s  Context 
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Application:  The  investor  fund  CPO  may 
claim  relief  under  Rule  4.13(a)(3)  provided 
the  investor  fund  itself  meets  the  trading 
limits  of  Rule  4.13(a)(3). 

2.  Situation:  An  investor  fund  CPO 
allocates  the  fund's  asset^to  one  or  more 
investee  funds,  each  having  a  CPO  who  is 
either:  (1)  itself  claiming  exemption  from 
CPO  registration  under  Rule  4.13(a)(3);  or  (2) 
a  registered  CPO  that  is  complying  with  the 
trading  restrictions  of  Rule  4.13(a)(3).  It  does 
not  allocate  any  of  the  investor  fund's  assets 
directly  to  commodity  interest  trading. 

Application:  The  investor  fund  CPO  fund 
may  rely  upon  the  representations  of  the 
investee  fund  CPOs  that  they  are  complying 
with  the  trading  limits  of  Rule  4.13(a)(3). 

3.  Situation:  An  investor  fund  CPO 
allocates  the  fund's  assets  to  investee  funds, 
each  of  which  operates  under  a  percentage 
restriction  on  the  amount  of  margin  or  option 
premiums  that  may  be  used  to  establish  its 
commodity  interest  positions  (whether 
pursuaht  to  Rule  4.12(b),  Rule  4.13(a)(3)(i)(A) 
or  otherwise),  by,  e.g.,  contractual  agreement. 
It  does  not  allocate  any  of  the  investor  fund's 
assets  directly  to  commodity  interest  trading. 

Application:  The  CPO  of  the  investor  fund 
may  multiply  the  percentage  restriction 
applicable  to  each  investee  fund  by  the 
percentage  of  the  investor  fund's  allocation  of 
assets  to  that  investee  fund  to  determine 
whether  the  CPO  is  operating  the  investor 
fund  in  compliance  with  Rule 
4.13(a)(3)(i)(A). 

4.  Situation:  An  investor  fund  CPO 
allocates  the  fund's  assets  to  one  or  more 
investee  funds,  and  it  has  actual  knowledge 
of  the  trading  limits  and  commodity  interest 
positions  of  the  investee  funds,  e.g.,  where 
the  CPO  or  one  or  more  affiliates  of  the  CPO 
operate  the  investee  funds.  (For  this  purpose, 
an  "affiliate"  is  a  person  who  controls,  who 
is  controlled  by,  or  who  is  under  common 
control  with,  the  CPO.)  It  does  not  allocate 
any  of  the  investor  fund's  assets  directly  to 
commodity  interest  trading. 

Application:  The  investor  fund  CPO  may 
aggregate  commodity  interest  positions 
across  investee  funds  to  determine 
compliance  with  the  trading  restrictions  of 
Rule  4.13(a)(3).  For  this  purpose,  the 
aggregate  assets  of  the  investee  funds  would 
be  compared  to  the  aggregate  of  their 
commodity  interest  positions  (as  to  margin  or 
as  to  net  notional  value).  The  investor  fund 
CPO  should  use  the  results  of  this 
computation  to  determine  its  compliance 
with  the  trading  limits  of  Rule  4.13(a)(3). 

5.  Situation:  An  investor  fund  CPO 
allocates  no  more  than  50  percent  of  the 


fund's  assets  to  mvestee  funds  that  trade 
commodity  interests  (without  regard  to  the 
level  of  commodity  interest  trading  engaged 
in  by  those  investee  pools).  It  does  not 
allocate  any  of  the  investor  fund's  assets 
directly  to  commodity  interest  trading. 

Application:  The  investor  fund  CPO  may 
claim  relief  under  Rule  4.13(a)(3). 

6.  Situation:  An  investor  fund  CPO 
allocates  the  fund's  assets  to  both  investee 
funds  and  direct  trading  of  commodity 
interests. 

Application:  The  investor  fund  CPO  must 
treat  the  amount  of  investor  fund  assets 
committed  to  such  direct  trading  as  a 
separate  pool  for  purposes  of  determining 
compliance  with  Rule  4.13(a)(3)(i),  such  that 
the  commodity  interest  trading  of  that  pool 
must  meet  the  criteria  of  Rule  4.13(a)(3)(i) 
independently  of  the  portion  of  investor  fund 
assets  allocated  to  investee  funds. 

Appendix  B  to  Part  4 — Adiustments  for 
Additions  and  Withdrawals  in  the 
Computation  of  Rate  of  Return 

This  appendix  provides  guidance 
concerning  alternate  methods  by  which 
commodity  pool  operators  and  commodity 
trading  advisors  may  calculate  the  rate  of 
return  information  required  by  Rules 
4.25(a)(7){i)(F)  and  4.35(a)(6)(i)(F).  The 
methods  described  herein  are  illustrative  of 
calculation  methods  the  Commission  has 
reviewed  and  determined  may  be  appropriate 
to  address  potential  material  distortions  in 
the  computation  of  rate  of  return  due  to 
additions  and  withdrawals  that  occur  during 
a  performance  reporting  period.  A 
commodity  pool  operator  or  commodity 
trading  advisor  may  present  to  the 
Commission  proposals  regarding  any 
alternative  method  of  addressing  the  effect  of 
additions  and  withdrawals  on  the  rate  of 
return  computation,  including 
documentation  supporting  the  rationale  for 
use  of  that  alternate  method. 

I.  Compounded  Rate  of  Return  Method 

Rate  of  return  for  a  period  may  be 
calculated  by  computing  the  net  performance 
divided  by  the  beginning  net  asset  value  for 
each  trading  day  in  the  period  and 
compounding  each  daily  rate  of  return  to 
determine  the  rate  of  return  for  the  period. 
If  daily  compoimding  is  not  practicable,  the 
rate  of  return  may  be  compounded  on  the 
basis  of  each  sub-period  within  which  an 
addition  or  withdrawal  occurs  during  a 
month.  For  example: 


Account  value 


Change  in  value 


Start  of  month 
End  of  1  st  acct 
Start  of  2nd  < 
End  of  2nd  ace 
Start  of  3rd  aa  1 
End  of  month 


period  ... 
:.  period 

period  . 

period  . 


$10,000 
11,000 
15,000 
12,000 
10,000 
12,500 


+10%  ($1,000  profit). 
$4,000  addition. 
-20%  ($3,000  loss). 
$2,000  withdrawal. 
+25%  ($2,500  profit). 


Compoundec 


ROR  =  [(1  +  .1)(1  -  .2)(1  +  .25)]  &-  1  =  10%. 
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2.  Time-weighted  method 

Time-weighting  allows  for  adjustment  to 
the  denominator  of  the  rate  of  return 
calculation  for  additions  and  withdrawals, 
weighted  for  the  amount  of  time  such  funds 
were  available  during  the  period.  Several 
methods  exist  for  time-weighting,  all  of 
which  will  have  the  same  arithmetic  result. 
These  methods  include:  dividing  the  net 
performance  by  the  average  weighted  account 
sizes  for  the  month;  dividing  the  net 
performance  by  the  arithmetic  mean  of  the 
accoimt  sizes  for  each  trading  day  during  the 
period;  and  taking  the  number  of  days  funds 
were  available  for  trading  divided  by  the  total 
*  number  of  days  in  the  period. 

Issued  in  Washington,  DC  on  August  1, 
2003  by  the  Commission.       ^ 
Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  03-20094  Filed  8-7-03;  8:45  am] 

BILLING  CODE  6351-01-l> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  558 

New  Animal  Drugs  for  Use  in  Animal 
Feeds;  Chlortetracycline,  Procaine 
Penicillin,  and  Sulfamethazine 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect  the 
approved  status  of  a  new  animal  drug 
application  (NADA)  held  by  Pennfield 
Oil  Co.  The  NADA  provides  for  the  use 
of  three-way,  fixed  combination  Type  A 
medicated  articles  containing 
chlortetracycline,  procaine  penicillin, 
and  sulfamethazine  to  make  three-way 
combination  drug  Type  C  medicated 
swine  feeds  used  for  growth  promotion, 
increased  feed  efficiency,  and  the 
management  of  several  bacterial 
diseases.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  publishing  a 
proposed  rule  to  remove  certain 
obsolete  or  redundant  sections  of  the 
new  animal  drug  regulations.  That 
proposed  rule  contains  background 
information  about  those  regulations  and 
also  for  this  action. 

DATES:  This  rule  is  effective  August  8, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  J.  Beaulieu,  Center  for 
Veterinary  Medicine  (HFV-1),  7519 
Standish  PI.,  Rockville,  MD  20855,  301- 
827-2954,  e-mail: 
abeaulie@cvm.fda.gov.' 


SUPPLEMENTARY  INFORMATION:  Pennfield 
Oil  Co.,  14040  Industrial  Rd.,  Omaha, 
NE  68144,  holds  an  approval  for  NADA 
138-934  for  use  of  PENNCHLOR  SP  250 
and  PENNCHLOR  SP  500 
(chlortetracycline,  procaine  penicillin, 
and  sulfamethazine)  three-way,  fixed 
combination  Type  A  medicated  articles 
to  make  three-way  combination  drug 
Type  C  medicated  swine  feeds  for  use 
for  growth  promotion,  increased  feed 
efficiency,  and  the  management  of 
several  bacterial  diseases.  This  product 
is  subject  to  the  transitional  approval 
provision  of  section  108(b)(2)  of  the 
Animal  Drug  Amendments  of  1968  and 
is  currently  subject  to  interim  marketing 
under  §  558.15(g)(1)  (21  CFR 
558.15(g)(1)).  At  this  time,  21  CFR 
558.145  is  being  amended  to  reflect  this 
approved  application. 

We  note  the  drug  sponsors  designated 
for  this  product  in  §  558.15(g)(1), 
American  Cyanamid  Co.  and  Pfizer, 
Inc.,  are  incorrect.  Likewise,  the 
provision  states  that  the  use  levels  and 
indications  for  use  for  this  medicated 
article  are  listed  in  §  558.15(g)(2),  but 
this  information  was  apparently  never 
listed  in  §  558.15(g)(2). 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  558 

Animal  drugs.  Animal  feeds. 

■  Therefore,  under  the  Federal  Food, 
•Drug,  and  Cosmetic  Act  and  imder 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  558  is  amended  as  follows: 

PART  55a— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

■  1.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 
§558.145    [Amended] 

■  2.  Section  558.145  Chlortetracycline, 
procaine  penicillin,  and  sulfamethazine 
is  amended  in  paragraph  (a)(2)  by  adding 
"and  053389"  after  "046573". 

Dated:  August  1,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-20245  Filed  8-5-03;  4:09  pm] 
BNJJNG  CODE  4160-01-S 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Parts  100  and  165 
[USCG-2003-15813] 

Safety  Zones,  Security  Zones,  and 
Special  Local  Regulations 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  temporary  rules 
issued. 

SUMMARY:  This  document  provides 
required  notice  of  substantive  rules 
issued  by  the  Coast  Guard  and 
temporarily  effective  between  April  1 , 
2003  and  June  30,  2003,  that  were  not 
published  in  the  Federal  Register.  This 
quarterly  notice  lists  temporary  local 
regulations,  security  zones,  and  safety 
zones  of  limited  duration  and  for  which 
timely  publication  in  the  Federal 
Register  was  not  possible. 
DATES:  This  notice  lists  temporary  Coast 
Guard  rules  that  became  effective  and 
were  terminated  between  April  1 ,  2003 
and  June  30,  2003. 

ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  notice.  Documents  indicated  in  this 
notice  will  be  available  for  inspection  or 
copying  at  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  Room  PLr^Ol,  400 
Seventh  SW.,  Washington,  DC  20593- 
0001  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
Holidays.  You  may  electronically  access 
the  public  docket  for  this  notice  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact  LT 
Sean  Fahey,  Office  of  Regulations  and 
Administrative  Law,  telephone  (202) 
267-2830.  For  questions  on  viewing,  or 
on  submitting  material  to  the  docket, 
contact  Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation  at  (202) 
366-5149. 

SUPPLEMENTARY  INFORMATION:  Coast 
Guard  District  Commanders  and 
Captains  of  the  Port  (COTP)  must  be 
immediately  responsive  to  the  safety 
and  security  needs  of  the  waters  within 
their  jurisdiction;  therefore.  District 
Commanders  and  COTPs  have  been 
delegated  the  authority  to  issue  certain 
local  regulations.  Safety  zones  may  be 
established  for  safety  or  environmental 
purposes.  A  safety  zone  may  be 
stationary  and  described  by  fixed  limits 
or  it  may  be  described  as  a  zone  aroimd 
a  vessel  in  motion.  Security  zones  limit 
access  to  prevent  injury  or  damage  to 
vessels,  ports,  or  wateilEront  facilities. 
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contents  of  these  special  local 
regulations,  security  zones,  or  safety 
zones  by  Coast  Guard  officials  on-scene 
prior  to  any  enforcement  action. 
However,  the  Coast  Guard,  by  law,  must 
publish  in  the  Federal  Register  notice  of 
substantive  rules  adopted.  To  meet  this 
obligation  without  imposing  undue 
expense  on  the  public,  the  Coast  Guard 
periodically  publishes  a  list  of  these 
temporary  special  local  regulations, 
security  zones  and  safety  zones. 
Permanent  rules  are  not  included  in  this 
list  because  they  are  published  in  their 
entirety  in  the  Federal  Register. 
Temporary  rules  may  also  be  published 
in  their  entirety  if  sufficient  time  is 
available  to  do  so  before  they  are  placed 


in  effect  or  terminated.  The  safety  zones, 
special  local  regulations  are  security 
zones  listed  in  this  notice  have  been 
exempted  from  review  under  Executive 
Order  12866,  Regulatory  Plaiming  and 
Review,  because  of  their  emergency 
nature,  or  limited  scope  and  temporary 
effectiveness. 

The  following  rules  were  placed  in 
effect  temporarily  during  the  period 
from  April  1,  2003,  through  Jime  30, 
2003,  unless  otherwise  indicated. 

Dated:  August  4,  2003. 

S.G.  Venckus, 

Chief,  Office  of  Regulations  and 
Administrative  Law. 


COTP  Quarterly  Report— 2nd  Quarter  2003 


COTP  docket 


Location 


Type 


Effective 
date 


10 
1 


Charieston  03-1)93 
Jacksonville  03  -055 
Jacksonville  03  -059 
Jacksonville  03-061 
Jacksonville  03-074 
Jacksonville  03  -096 
Louisville  03-0(  2 
Memphis  03-O<jl 
Mianni  03-065 
Miami  03-066 
Miami  03-067 
Miami  03-068 
New  Orleans  OS-008 
New  Orleans  O;  t-009 
New  Orleans  O;  ^ 
New  Orleans  O;  M)1 
New  Orleans  0;r-012 
Paducah  03-OC  7 
Paducah  03-OC  3 
Paducah  03-01 1 
Paducah  03-01 2 
Paducah  03-01  3 
Philadelphia  03-018 
Pittsburgh  03-0  33 
Pittsburgh  03-0  34 
Pittsburgh  03-0  35 
Port  Arthur  03-^  )03 
Port  Arthur  03-*  KM 
Port  Arthur  03-^  )05 
Port  Arthur  03-i  )06 
Port  Arthur  03-<  )07 
San  Diego  03-(  16 
San  Diego  03-<  20 
San  Diego  03-<  21 
San  Diego  03-(  24 
San  Francisco  ^3-006 
San  Francisco 
San  Francisco 
San  Francisco 
San  Francisco 
San  Francisco 
San  Francisco 
San  Francisco 
San  Juan  03-0*3 
San  Juan  03-01 14 
Savannah  03-0  >6 
Savannah  03-0  54 
Savannah  03-0  70 
Savannah  03-077 
Savannah  03-0  35 
Savannah  03-0  36 


II, 


(13-007  

ay  03-011 
Hay  03-012 
Hay  03-013 
I  lay  03-015 
I  lay  03-016 
I  lay  03-018 


Charleston,  SC  

St.  Johns  River,  Jacksonville,  FL 

Atlantic  Ocean,  Cocoa  Beach,  FL  

Banana  River,  Cocoa  Beach,  FL  

Femandina  Beach,  FL  

Indian  River,  New  Smyma  Beach,  FL  

Cincinnati  Offshore  Grand  Prix,  Ohio  River  ... 
McCellan-Kerr  Arks.  Riv.  M.  335.3  to  336.3  .. 

West  Palm  Beach,  FL  

Port  Everglades,  Fort  Lauderdale,  FL  

Fort  Lauderdale,  FL  

Sun  Fest  West  Palm  Beach,  FL  

LWR  Mississippi  River,  M.  94 

LWR  Mississippi  River,  M.  19  to  21   

LWR  Mississippi  River,  M.  430  

LWR  Mississippi  River,  Passes,  LA 

Inner  Hartwr  Nav.  Canal,  New  Orleans,  LA  .. 

Upper  Mississippi  River,  M.  51 .5  to  52.5 

Upper  Mississippi  River,  M.  51.5  to  52.5 

Ohio  River,  M.  962  to  963  

Upper  Mississippi  River,  M.  51.5  to  52.5 

Tennessee  River,  M.  446  to  475  

Delaware  Bay  and  River  

Allegheny  River,  M.  0.3  to  0.7  

Allegheny  River,  M.  0.3  to  0.7  

Monogahela  River,  M.  97.5  to  98.5  

Gulf  Intracoastal  Water,  M.  319  

Port  Arthur  Ship  Canal,  Port  Arthur,  TX  

Port  Arthur  Ship  Canal,  Port  Arthur,  TX  

Neches  River,  Port  Neches,  TX >. 

Port  Arthur  Ship  Canal,  Port  Arthur,  TX  

National  City  Marine  Terminal,  San  Diego  

Naval  Base  Coronado,  San  Diego,  Califomia 

Colorado  River  

Laughlin,  Nevada  , 

Suisun  Bay,  Concord,  CA  

Oakland  Inner  Hartx)r,  Oakland,  CA t. 

Oakland  Inner  Harbor,  Oakland,  CA , 

Oakland  Estuary,  Alameda,  CA  

Pillar  Point.  California 

San  Francisco  Bay,  San  Francisco,  CA  

Half  Moon  Bay  and  Vicinity  of  Pillar  R.,  CA  . 
Half  Moon  Bay  and  Vicinity  of  Pillar  R.,  CA  . 

San  Juan,  Puerto  Rico 

San  Juan,  Puerto  Rico 

Savannah  River,  Savannah,  GA 

Savannah  River,  Savannah,  GA 

Brunswick  River,  Brunswick,  GA  

Savannah  River,  Savannah,  GA 

Savannah  River,  Savannah,  GA 

Savannah  River,  Savannah,  GA 


Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Security  Zone 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Security  Zone 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Safety  Zone  . 
Security  Zone 
Safety  Zone  . 
Safety  Zone  ., 
Safety  Zone  ., 
Safety  Zone  ., 
Safety  Zone  . 
Safety  Zone  ., 
Safety  Zone  . 
Safety  Zone  . 
Security  Zone 
Security  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Security  Zone 
Security  Zone 
Safety  Zone  .. 
Security  Zone 
Safety  Zone  .. 
Security  Zone 
Safety  Zone  .. 
Safety  Zone  .. 
Security  Zone 
Security  Zone 
Security  Zone 
Security  Zone 
Safety  Zone  .. 
Security  Zone 
Security  Zone 
Safety  Zone  .. 


5/31/2003 
4/26/2003 
4/26/2003 
4/25/2003 

5/2/2003 
6/28/2003 
6/14/2003 
5/15/2003 
5/29/2003 
4/28/2003 

5/3/2003 

5/2/2003 
4/12/2003 
4/12/2003 
4/15/2003 

4/9/2003 
4/15/2003 

4/7/2003 
4/10/2003 
4/29/2003 

5/1/2003 

5/6/2003 

6/6/2003 

4/8/2003 
4/19/2003 

5/9/2003 
4/15/2003 
5/15/2003 
5/16/2003 
5/21/2003 
6/10/2003 
4/25/2003 

5/1/2003 

5/9/2003 
5/25/2003 

4/5/2003 
4/30/2003 

6/7/2003 
6/12/2003 
6/12/2003 
6/27/2003 
6/24/2003 
6/26/2003 
4/16/2003 
5/14/2003 

4/2/2003 
4/18/2003 
4/24/2003 

5/8/2003 
5/21/2003 
5/20/2003 
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COTP  Quarterly  Report— 2nd  Quarter  2003— Continued 


COTP  docket 

Location 

Type 

Effective 
date 

St.  Louis  03-003 

Upper  Mississippi  River  M.  403.5  to  404.5 

Safetv  Zone 

6/22/2003 

Tampa  03-058  

Clearwater  Hartwr,  Florida 

Security  Zone 

-1 

4/5/2003 

DISTRICT  Quarterly  Report— 2nd  Quarter  2003 

^ 

District  docket 

Location 

Type 

Effective 
date 

01-03-015 

Hudson  River,  Middle  Ground  Flats,  Hudson,  NY 

Branford,  CT 

Bridgeport,  CT 

New  London,  CT 

Boston  Hartxjr  Firewort<s,  Boston,  Mass 

JFK  Library,  Boston,  MA 

Vietnam  Veterans  Firewort<s,  East  Haven,  CT 

Harkness  Fireworics  Display,  Waterford,  CT 

Godfrey  Wedding  Fireworks,  Westport,  CT 

Safetv  Zone 

-6/14/2003 

01-03-032 :. 

Safety  Zone  

6/21/2003 

01-03-046  

Safety  Zone  

5/1 7/2003 

01-03-048  

Security  Zone 

5/21/2003 

01-03-049  

Safety  Zone  

6/29/2003 

01-03-052  

Safetv  Zone 

5/28/2003 

01-03-055  

Safetv  Zone 

6/29/2003 

01-03-056 : 

Safety  Zone  

6/28/2003 

01-03-058 

Safety  Zone       

6/28/2003 

01-03-077  

ISC  Boston,  MA  

Neuse  River,  New  Bern,  NC  

Williamsburg,  Virginia 

Hampton  Roads,  Elizabeth  Riber,  VA  

Hampton  Roads,  Elizabeth  River,  VA 

Atlantic  Ocean,  Point  Pleasant  Beach  

Safety/Security 

6/27/2003 

05-03-039  

Special  Local  

5/3/2003 

05-03-041  

Safety  Zone  

4/29/2003 

05-03-044 

Security  Zone 

5/6/2003 

05-03-045  

Security  Zone 

5/4/2003 

05-03-052  

Soecial  Local  Rea 

6/22/2003 

05-03-053 

Isle  of  Wight  Bay,  Ocean  City,  Maryland 

Safety  Zone 

5/26/2003 

05-03-054 , 

Tappahannock,  Virginia  

Chester  River,  Chestertown,  MD  

Hampton  Roads,  Elizabeth  River.  VA 

Hampton  Roads,  Elizabeth  River,  VA 

Hampton  Roads,  Elizabeth,  River,  VA 

Patapsco  River,  Baltimore,  Maryland  

Safety  Zone  

5/30/2003 

05-03-055 .-. 

Special  Local  Reg 

6/28/2003 

.05-03-067 

Security  Zone 

6/11/2003 

05-03-069 

Security  Zone 

6/14/2003 

05-03-070  

05-03-071  

Security  Zone , 

Safety  Zone 

6/16/2003 
6/14/2003 

09-03-220  

Muskego  Lake,  Muskegon,  Ml  

Safety  Zone  

6/7/2003 

(FR  Doc.  03-20193  Filed  8-7-03;  8:45  am] 
BILUNG  CODE  4910-1S-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  165 
[CGD09-03-227] 

RIN1625-AA00 

Safety  Zone;  Milwaukee  Harbor, 
Milwaukee,  Wl 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  tenxporary  safety  zone 
inside  Milwaukee  Harbor  for  the 
Offshore  Power  Boat  Races.  This  safety 
zone  is  necessary  to  protect  spectators 
and  vessels  from  the  hazards  associated 
with  high  speed  vessels.  This  safety 
zone  is  intended  to  restrict  vessel  traffic 
from  a  portion  of  the  Milwaukee  Harbor. 

DATES:  This  rule  is  effective  from  9  a.m. 
on  August  8,  2003  imtil  5  p.m.  on 
August  10,  2003. 


ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  [CGD09-03-227]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Milwaukee,  2420  South  Lincoln 
Memorial  Drive,  Milwaukee,  Wl  53207 
between  7  a.m.  and  3:30  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marine  Science  Technician  Chief  Dave 
McClintock,  Marine  Safety  Office 
Milwaukee,  at  (414)  747-7155. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  permit 
application  was  not  received  in  time  to 
publish  an  NPRM  followed  by  a  final 
rule  before  the  effective  date.  Delaying 
this  rule  would  be  confrary  to  the  public 
interest  of  ensuring  the  safety  of  , 
spectators  and  vessels  during  this  event 
and  immediate  action  is  necessary  to 
prevent  possible  loss  of  life  or  property. 
The  Coast  Guard  has  not  received  any 


complaints  or  negative  comments 
previously  with  regard  to  this  event. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

This  safety  zone  is  established  to 
safeguard  the  public  from  the  hazards  of 
high-speed  boat  races.  The  size  of  the 
zone  was  determined  by  the  race  course 
and  using  previous  experiences  of  high- 
speed boat  races  in  the  Captain  of  the 
Port  zones  and  local  knowledge  about 
wind,  waves,  and  currents  in  this 
particular  area. 

The  safety  zone  will  be  enforced  on 
August  8,  2003  from  9  a.m.  imtil  4  p.m.; 
on  August  9  and  10,  2003  from  9  a.m. 
until  5  p.m.  The  safety  zone  will  start 
at  the  following  coordinates:  43°  02.423' 
N  087°  53.167'  W  west  to  43°  02.422'  N 
087°  aves\rules.xml  53.442'  W  south  to 
43°  01.583'  N  087°  53.550'  W  southeast 
to  43°  00.533'  N  087°  53.091'  W  east  to 
43°  00.619'  N  087°  52.827'  W  north  to 
43°  01.587'  N  087°  53.244'  W  north  to 
ending  waypoint  43°  02.423'  N  087° 
53.167'  W  located  inside  of  Milwaukee 
Harbor.  There  will  also  be  a  northern 
zone  prohibiting  vessel  traffic  into  the . 
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Regulatory  E  raluation 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

"The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  the  inner  and  outer 
Milwaukee  Harbor  on  August  8,  2003 
from  9  a.m.  until  4  p.m.  and  again  on 
August  9  and  August  10,  2003  from  9^ 
a.m.  until  5  p.m. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  rule  will  be 
in  effect  for  only  one  hour  on  one  day 
and  late  in  the  day  when  vessel  traffic 
is  minimal.  Vessel  traffic  may  enter  or 
transit  through  the  safety  zone  with  the 
permission  of  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on  scene 
representative.  Before  the  effective 
period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  Port  of  Milwaukee. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Milwaukee  {See 
ADDRESSES.) 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement-Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
armually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
Sl00,000,000'or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
■tribes,  on  the  relationship  between  tbe 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
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responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects  ' 

We  have  analyzed  this  rule'under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1 969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2.  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g)  of  the 
Commandant  Instruction  M16475.1D, 
from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures,  and 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170. 

■  2.  A  new  temporary  §  165.T09-227  is 
added  to  read  as  follows: 

§  1 65.T09-227    Safety  Zone;  Milwaukee 
Harbor,  Milwaukee,  WI. 

(a)  Location.  The  folloviring  is  a  safety 
zone  bounded  by  the  following 
coordinates:  43°  02.423'  N  087°  53.167' 
W  west  to  43°  02.422'  N  087°  53.442'  W 
south  to  43°  01.583'  N  087°  53.550'  W 
southeast  to  43°  00.533'  N  087°  53.091' 


W  east  to  43°  00.619'  N  087°  52.827'  W 
north  to  43°  01^87'  N  087°  53.244'  W 
north  to  ending  waypoint  43°  02.423'  N 
087°  53.167'  W  located  inside  of 
Milwaukee  Harbor.  There  will  also  be  a 
:  northern  zone  prohibiting  vessel  traffic 
into  the  racing  area  at  the  following 
position  43°  02.473'  N  087°  52.877'  W 
to  43°  02.535'  N  087°  53.020'  W  to  43° 
02.565'  N  087°  53.127'  W  to  43°  02.590' 
N  087°  53.260'  W.  There  will  also  be  a 
southern  zone  which  also  provides  a 
lane  for  recreational  vessels  into  inner 
Milwaukee  Harbor.  At  the  following 
position  43°  00.490'  N  087°  52.660'  W 
to  43°  00.429'  N  087°  52.744'  W  to  43° 
00.373'  N  087°  52.886'  W  to  43°  00.343' 
N  087°  53.055'  W  to  43°  00.508'  N  087° 
53.246'  W  to  43°  00.597'  N  087°  53.318' 
W  to  43°  00.911'  N  087°  53.467'  W  to 
43°  01.100'  N  087°  53.559'  W  to  43° 
01.218'  N  087°  53.612'  W  to  43°  01.311' 
N  087°  53.642'  W  to  43°  01.378'  N  087° 
53.617'  W  to  43°  01.504'  N  087°  53.649' 
W  (NAD  83) 

(b)  Enforcement  Periods.  This  rule  is 
effective  from  9  a.m.  on  August  8,  2003 
until  5  p.m.  on  August  10,  2003.  This 
section  will  be  enforced  from  9  a.m. 
until  4  p.m.  on  August  8,  2003  for 
warm-ups;  and  from  9  a.m.  until  5  p.m. 
on  August  9  and  again  on  August  10, 
2003  for  the  races. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port 
Milwaukee  or  the  designated  on  scene 
patrol  personnel.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant  or  petty  officers  of  the  U.S. 
Coast  Guard.  Upon  being  hailed  by  a 
U.S.  Coast  Guard  vessel  via  siren,  radio. 
Hashing  light,  or  other  means,  the 
operator  shall  proceed  as  directed. 

(3)  This  safety  zone  should  not 
adversely  affect  shipping.  However, 
commercial  vessels  may  request 
permission  fi-om  the  Captain  of  the  Port 
Milwaukee  to  enter  or  transit  the  safety 
zone.  Approval  will  be  made  on  a  case- 
by-case  basis.  Requests  must  be  in 
advance  and  approved  by  the  Captain  of 
the  Port  Milwaukee  before  transits  will 
be  authorized.  The  Captain  of  the  Port 
Milwaukee  may  be  contacted  via  U.S. 
Coast  Guard  Group  Milwaukee  on 
Channel  16,  VHF-FM. 

Dated:  July  30,  2003.  ^ 

H.M.  Hamilton, 

Commander,  U.S.  Coast  Guard  Captain  of 
the  Port  Milwaukee. 

[FR  Doc.  03-20194  Filed  8-7-03;  8:45  ami 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD09-0S-224] 
RIN  1625-AA97 

Safety  Zone;  Harley  Davidson  Motor 
Company  100th  Anniversary 
Fireworks,  Milwaukee,  WI 

agency:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
Milwaukee  Harbor  for  the  Harley 
Davidson  100th  Anniversary  fireworks 
display.  This  safety  zone  is  necessary  to 
protect  spectators  and  vessels  from  the 
hazards  associated  with  the  storage, 
preparation,  and  launching  of  fireworks. 
This  safety  zone  is  intended  to  restrict 
vessel  traffic  from  a  portion  of 
Milwaukee  Harbor. 
DATES:  This  rule  is  effective  fi-om  9:50 
p.m.  (GST)  on  August  30,  2003  until 
10:15  p.m.  (GST)  on  September  1,  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD09-03-224  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Milwaukee, 
2420  South  Lincoln  Memorial  Drive, 
Milwaukee,  WI  53207  between  7  a.m. 
and  3:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 

Marine  Science  Technician  First  Class 
Mike  Schmitdke,  Marine  Safety  Office 
Milwaukee,  at  (414)747-7155. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  June  16,  2003  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
for  this  regulation  (68  FR  35615).  The 
permit  application  was  received  such 
that  we  could  receive  public  comment 
on  the  proposed  rule.  However,  under  5 
U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  gopd  cause  exists  for  making  this 
rule  effective  less  than  30  days  from  the 
date  of  publication.  The  permit 
application  did  not  allow  sufficient  time 
for  publication  of  an  NPRM  followed  by 
a  temporary  final  rule  effective  30  days 
after  publication.  Any  delay  of  the 
effective  date  of  this  rule  would  be 
contrary  to  the  public  interest  by 
exposing  the  public  to  the  known 
dangers  associated  with  fireworks 
displays  and  the  possible  loss  of  life, 
injury,  and  damage  to  property. 
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vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  outer  Milwaukee  Harbor 
from  9:50  p.m.  (CST)  until  10:15  p.m. 
(CST)  on  August  30  and  31,  2003.  And 
again  on  September  1,  2003  in  the  event 
of  inclimate  weather. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  rule  will  be 
in  effect  for  only  one  hour  on  one  day 
and  late  in  the  day  when  vessel  traffic 
is  minimal.  Vessel  traffic  may  enter  or 
transit  through  the  safety  zone  with  the 
permission  of  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on  scene 
representative.  Before  the  effective 
period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  Port  of  Milwaukee. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Milwaukee  (See 
ADDRESSES). 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Busine'ss  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).   - 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  government  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk' 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
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does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34),  of  the 
Instruction,  from  further  environmental 
documentation. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures,  and 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  A  new  temporary  §  165.T09-224  is 
added  to  read  as  follows: 

§  1 65.T09-224    Safety  Zone;  Harley 
Davidson  Motor  Company  100th 
Anniversary  Fireworks,  Milwaukee, 
Wisconsin. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  and  adjacent 
shoreline  bounded  by  the  arc  of  a  circle 
with  a  1680-foot  radius  with  its  center 
in  approximate  position  43°02. 161^1, 
087°53.18'  W,  located  in  Milwaukee 
Harbor.  These  coordinates  are  based 
upon  North  American  Datum  1983. 

(b)  Enforcement  periods.  This  rule  is 
effective  from  9:50  p.m.  (CST)  on 
August  30,  2003  until  10:15  p.m.  (CST) 
on  September  1,  2003.  This  section  will 
be  enforced  from  9:50  (CST)  until  10:15 
(CST)  on  August  30;  again  on  August  31; 
and,  in  the  event  of  inclement  weather, 
during  these  same  times  on  September 
1,  2003. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  this  zone  is  subject 
to  the  following  requirements: 

(1)  This  safety  zone  is  closed  to  all 
marine  traffic,  except  as  may  be 


permitted  by  the  Captain  of  the  Port  or 
his  duly  appointed  representative. 

(2)  The  "duly  appointed 
representative"  of  the  Captain  of  the 
Port  is  any  Coast  Guard  commisjsioned, 
warrant  or  petty  officer  who  has  been 
designated  by  tie  Captain  of  the  Port, 
Milwaukee,  Wisconsin  to  act  on  his 
behalf.  The  representative  of  the  Captain 
of  the  Port  will  be  aboard  either  a  Coast 
Guard  or  Coast  Guard  Auxiliary  vessel. 

(3)  Vessel  operators  desiring  to  enter 
or  operate  within  the  safety  zone  shall 
contact  the  Captain  of  the  Port  or  his 
representative  to  obtain  permission  to 
do  so.  Vessel  operators  given  permission 
to  enter  or  operate  in  the  safety  zone 
shall  comply  with  all  directions  given  to 
them  by  the  Captain  of  the  Port  or  his 
representative. 

(4)  The  Captain  of  the  Port  may  be 
contacted  by  telephone  via  the 
Command  Duty  Officer  at  (414)  747- 
7155  during  working  hours.  Vessels 
assisting  in  the  enforcement  of  the 
safety  zone  may  be  contacted  on  VHF- 
FM  channels  16  or  21A.  Vessel 
operators  may  determine  the  restrictions 
in  effect  for  the  safety  zone  by  coming 
alongside  a  vessel  patrolling  the 
perimeter  of  the  safety  zone. 

(5)  Coast  Guard  Group  Milwaukee 
will  issue^a  Marine  Safety  Information 
Broadcast  Notice  to  Mariners  to  notify 
the  maritime  community  of  the  safety 
zone  and  restriction  imposed. 

Dated:  July  30,  2003. 
H.M.  Hamilton, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port,  Milwaukee,  Milwaukee,  Wisconsin. 
(PR  Doc.  03-20195  Filed  8-7-03;  8:45  am] 
BILUNG  CODE  MIO-IS-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD09-03-246] 

RIN 1625-AA97  ^ 

Safety  Zone;  Sailing  Vessels  Red 
Witch,  Pride  of  Baltimore  II,  Larinda, 
True  North,  Nina,  HMS  Bounty,  Fair 
Jeanne— Kenosha,  Wl 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  moving  safety 
zone  of  100  yards  aroimd  the  sailing 
vessels  RED  WITCH,  PRIDE  of 
BALTIMORE  II,  LARINDA,  TRUE 
NORTH,  NINA,  HMS  BOUNTY,  and 
FAIR  JEANNE.  This  safety  zone  is 


necessary  to  protect  the  RED  WITCH, 
PRIDE  of  BALTIMORE  D,  LARINDA, 
TRUE  NORTH,  NINA,  HMS  BOUNTY, 
and  FAIR  JEANNE  from  other  vessels 
that  may  impede  their  safe  navigation. 
This  safety  zone  is  intended  to  restrict 
vessel  traffic  within  the  vicinity  of  the 
sailing  vessels  RED  WITCH,  PRIDE  of 
BALTIMORE  II,  LARINDA,  TRUE 
NORTH,  NINA,  HMS  BOUNTY,  and 
FAIR  JEANNE  while  they  are  imderway 
on  Lake  Michigan. 

DATES:  This  rule  is  effective  fitim  12:01 
a.m.  (CST)  on  August  6.  2003  until 
11:59  p.m.  (CST)  on  August  10,  2003. 
This  rule  will  be  enforced  when  the 
vessels  are  underw?y,  on  Lake 
Michigan,  and  are  within  3  nautical 
miles  of  shore.  ' 

ADDRESSES:  Comments  on  this  rule  may 
be  addressed  to  Commanding  Officer, 
U.S.  Coast  Guard  Marine  Safety  Office 
Milwaukee,  2420  South  Lincoln 
Memorial  Drive.  Milwaukee,  WI  53207 
between  7  a.m.  (CST>and  3:30  p.m. 
(CST).  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Michael 
Schmidtke,  Marine  Safety  Office 
Milwaukee.  (414)  747-7155. 
SUPPl£MENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
(d)(3),  the  Coast  Guard  finds  that  good 
cause  exists  for  not  publishing  an  NPRM 
and  for  making  the  rule  effective  less 
than  30  days  after  publication.  The 
permit  application  was  not  received  in 
time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  effective  date. 
Delaying  this  rule  would  be  contrary  to 
the  public  interest  of  ensuring  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  previously  with  regard  to  this 
event. 

Background  and  Purpose 

This  Safety  Zone  is  established  to 
safeguard  the  vessel  and  the  public.  The 
size  of  the  zone  was  determined  by  the 
necessities  of  safe  navigation  in  the 
Captain  of  the  Port  (COTP)  zone  and 
local  knowledge  about  wind,  waves,  and 
currents  in  this  particuleir  area. 

The  safety  zone  is  effective  from  12:01 
a.m.  (CST)  on  August  6,  2003  until 
11:59  p.m.  (CST)  on  August  10,  2003. 
This  rule  will  be  enforced  when  the 
RED  WITCH,  PRIDE  of  BALTIMORE  U, 
LARINDA,  TRUE  NORTH,  NINA,  HMS 
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Regulatory  Bvaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  an«  Review,  and  does  not 
require  an  ai  sessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  C  >ffice  of  Management  and 
Budget  has  i  ot  reviewed  it  under  that 
Order.  It  is  r  ot  "significant"  under  the 
regulatory  p^  )licies  and  procedures  of 
the  Departm  snt  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  propose  d  rule  to  be  so  minimal  that 
a  full  Regula  tory  Evaluation  under  the 
regulatory  p  jlicies  and  procedures  of 
DHS  is  unne  cessary.  This  determination 
is  based  on  1  he  minimal  time  that 
vessels  will  dc  restricted  from  the  zone 
and  that  the  zone  is  an  area  where  the 
Coast  Guard  expects  insignificant 
adverse  imp  ict  to  mariners  from  the 
zone's  activi  ition. 


Small  Entiti » 

Under  the 
(5  U.S.C.  60^-612) 
whether  thi 
significant 
substantial 


Regulatory  Flexibility  Act 
we  considered 

rule  would  have  a 
ejconomic  impact  on  a 
1  iiunber  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominai^t  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  vicinity  of  the  sailing  vessels  RED 
WITCH.  PRIDE  of  BALTIMORE  II. 
LARINDA.  TRUE  NORTH.  NINA,  HMS 
BOUNTY,  and  FAIR  JEANNE,  while 
underway  on  Lake  Michigan,  from  12:01 
a.m.  (CST)  on  August  6,  2003  until 
11:59  p.m.  (CST)  on  August  10,  2003. 

This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  This  rule  will  be 
enforced  for  only  a  few  hours  to 
safeguard  the  navigation  of  the  boating 
public  and  the  navigation  of  the  RED 
WITCH,  PRIDE  of  BALTIMORE  II, 
LARINDA.  TRUE  NORTH,  NINA,  HMS 
BOUNTY,  and  FAIR  JEANNE,  while  the 
vessels  are  underway  on  Lake  Michigan. 
In  addition,  commercial  vessels 
transiting  the  area  can  transit  around  the 
safety  zone.  The  Coast  Guard  will  give 
notice  to  the  public  via  a  Broadcast  to 
Mariners  that  the  regulation  is  in  effect. 
Vessel  traffic  may  enter  or  transit 
through  the  safety  zone  with  the 
permission  of  the  Captain  of  the  Port 
Milwaukee  or  his  designated  on  scene 
representative. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  would  affect  yoiK  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Marine 
Safety  Office  Milwaukee  [See 
ADDRESSES.) 

Small  businesses  may  send  conunents 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federed  regulations  to 
the  Small  Business  and  Agricultiire 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 


wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
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tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  Qn  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
compl)dng  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2.  of  the  histruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34){g)  of  the 
Commandant  Instruction  M16475.1D, 
from  further  environmental 
documentation.  •         , 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures,  and 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1 .  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6.  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  A  new  temporary  §  165.T09-246  is 
added  to  read  as  follows: 

§  165.T09-246    Safety  Zone;  Sailing 
Vessels  RED  WITCH,  PRIDE  of  BALTIMORE 
It,  LARINDA,  TRUE  NORTH,  NINA,  HMS 
BOUNTY,  and  FAIR  JEANNE,  Kenosha,  Wl. 
(a)  Location,  (a)  The  following  area  is 
designated  a  safety  zone:  the  waters  of 


Lake  Michigan  in  the  Captain  of  the  Port 
Milwaukee  Zone,  within  a  100  yard 
radius  of  the  sailing  vessels  RED 
WITCH,  PRIDE  of  BALTIMORE  U, 
LARINDA,  TRUE  NORTH,  NINA,  HMS 
BOUNTY,  and  FAIR  JEANNE,  while  the 
vessels  are  underway  and  within  3 
nautical  miles  of  shore. 

(b)  Effective  period.  This  section  is 
effective  fi-om  12:01  a.m.  (CST)  on 
August  6,  2003  until  11:59  p.m.  (CST) 
on  August  10,  2003.  This  section  will  be 
enforced  when  the  RED  WITCH,  PRIDE 
of  BALTIMORE  II,  LARINDA,  TRUE 
NORTH,  NINA.  HMS  BOUNTY,  and 
FAIR  JEANNE  are  tmderway,  on  Lake 
Michigan,  and  are  within  3  nautical 
miles  of  shore. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 

apply- 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port 
Milwaukee  or  the  designated  on  scene 
representative.  Coast  Guard  patrol 
personnel  include  commissioned, 
warrant  or  petty  officers  of  the  U.S. 
Coast  Guard.  Upon  being  hailed  by  a 
U.S.  Coast  Guard  vessel  via  siren,  radio, 
flashing  light,  or  other  means,  the 
operator  shall  proceed  as  directed. 

(3)  This  safety  zone  should  not 
adversely  affect  shipping.  However, 
commercial  vessels  may  request 
permission  from  the  Captain  of  the  Port 
Milwaukee  to  enter  or  transit  the  safety 
zone.  Approval  will  be  made  on  a  case- 
by-case  basis.  Requests  must  be  in 
advance  and  approved  by  the  Captain  of 
the  Port  Milwaukee  before  transits  will 
be  authorized.  The  Captain  of  the  Port 
Milwaukee  may  be  contacted  via  U.S. 
Coast  Guard  Group  Milwaukee  on 
Channel  16,  VHF-FM. 

Dated:  July  29,  2003. 
H.M.  Hamilton, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port  Milwaukee. 

[PR  Doc.  03-20330  Filed  8-5-03;  4:07  pm] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 


Coast  Guard 

33  CFR  Part  165 

[CGD09-03-501] 

Safety  Zone;  Captain  of  the  Port 
Milwaukee  Zone 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation. 

SUMMARY:  The  Coast  Guard  is 
implementing  safety  zones  for  annual 


fireworks  displays  in  the  Captain  of  the 
Port  Milwaidcee  Zone  during  August 
2003.  This  action  is  necessary  to 
provide  for  the  safety  of  life  and 
property  on  navigable  waters  during 
these  events.  These  zones  will  restrict 
vessel  traffic  from  a  portion  of  the 
Captain  of  the  Port  Milwaukee  Zone. 

DATES:  Effective  from  12:01  a.m.  (CST) 
on  August  1,  2003  to  11:59  p.m.  (CST) 
on  August  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marine  Science  Technician  Michael 
Schmiktke,  U.S.  Coast  Guard  Marine 
Safety  Office  Milwaukee,  (414)  747- 
7155. 

SUPPt^MENTARY  INFORMATION:  The  Coast 
Guard  is  implementing  the  permanent 
safety  zones  in  33  CFR  165.909  (24)  and 
(25)  (67  FR  44560.  July  3.  2002).  for 
fireworks  displays  in  the  Captain  of  the 
Port  Milwaukee  Zone  during  August 
2003.  The  following  safety  zones  are  in 
effect  for  fireworks  displays  occmring  in 
the  month  of  August  2003: 

<!}  Sturgeon  Bay  Venetian  Night, 
Fireworks. 

Location:  All  waters  and  adjacent 
shoreline  off  the  Sturgeon  Bay  Yacht 
Club.  Sturgeon  Bay  Canal  encompassed 
by  the  arc  of  a  circle  with  a  350-foot 
radius  of  the  fireworks  launch  platform 
with  its  center  in  approximate  position 
44°  49.33'  N,  087°  23.27'  W  (NAD  1983), 
on  August  2,  2003.  irom  8:45  p.m.  imtil 
9:30  p.m.  This  safety  zone  will 
temporarily  close  down  the  Stiugeon 
Bay  Canal. 

(2)  Menominee  Waterfront  Festival 
Fireworks. 

Location:  All  waters  and  adjacent 
shoreline  off  the  southeast  side  of  the 
Menominee  Municipal  Marina,  Lake 
Michigan,  encompassed  by  the  arc  of  a 
circle  with  an  840-foot  radius  of  the 
fireworks  barge  with  its  center  in 
approximate  position  45°20.05'  N. 
087°36.49'  W  (NAD  1983),  on  August  9, 
2003.  from  9:30  p.m.  until  10  p.m. 

Dated:  July  29,  2003. 
H.M.  Hamilton, 

Commander,  Coast  Guard,  Captain  of  the  Port 

Milwaukee. 

(PR  Doc.  03-20197  Filed  8-7-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part 


180 


IOPP-2003-0127;  FRL-7321-6] 

2,6-Diisoprapylnaphthalene; 
Temporary  Tolerances 

AGENCY:  En\^roninental  Protectiop 
Agency  {EPJ  ). 
action:  Fina   rule. 


SUMMARY:  T  lis  regulation  establishes  a 
temporary  tc  lerance  of  0.5  parts  per 
million  (ppii  i)  for  2,6- 
Diisopropyli  laphthalene  (2,6-DIPN)  in 
or  on  potato'  !s,  and  3  ppm  in  or  on 
potato  peels  Platte  Chemical  Company 
requested  th  s  tolerance  under  the 
Federal  Foo(  ,  Drug,  and  Cosmetic  Act 
(FFDCA).  as  amended  by  the  Food 
Quality  Pro!  jction  Act  of  1996  (FQPA). 
The  tempers  ry  tolerance  will  expire  on 
May  31.200). 

DATES:  This  egulation  is  effective 
August  8,  2C  03.  Objections  and  requests 
for  hearings,  identified  by  docket  ID 
numbet  OPF  -2003-0127,  must  be 
received  on  )r  before  October  7,  2003. 
ADDRESSES:  /Vritten  objections  and 
hearing  reqii  ests  may  be  submitted 
electronicallk',  by  mail,  or  through  hand 
delivery/coi  rier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VII.  of 
the  SUPPLEMENTARY  INFORMATION. 


Pest 


INFORMATION  CONTACT: 
Benml  end,  Biopesticides  and 
Prevention  Division  (7511C), 
icide  Programs, 

Protection  Agency,  1200 
Ave.,  NW..  Washington, 
20460-OpOl:  telephone  number: 
308-91  25:  e-mail  address: 
c  hss@epa.gov. 

SUPPLEMENTi  kRY  INFORMATION: 


FOR  FURTHEF^ 

Driss 

Pollution 

Office  of 

Environmen  :al 

Pennsylvani  i 

DC 

(703) 

Senmhend 


le  ■ 


listir  g 


32532) 
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exhaustive, 
for  readers 
affected  by 
entities  not 
be  affected. 
Industrial  C 


I.  General  Ii  formation 

A.  Does  this  Action  Apply  to  Me? 

You  may 
this  action  i 
producer, 
pesticide 
affected 
include, 

•  Crop 

•  Anima 

•  Food 


potentially  affected  by 
you  are  an  agricultural 
manufacturer,  or 
facturer.  Potentially 
and  entities  may 
butjare  not  limited  to: 

uction(NAICS  111) 
production  (NAICS  112) 
rianufacturing  (NAICS  311) 
•    Pesticipe  manufacturing  (NAICS 


fosd 
mjnut 
cate  gories 


p"odi 


is  not  intended  to  be 

jut  rather  provides  a  guide 
r  jgarding  entities  likely  to  be 
I  lis  action.  Other  types  of 

isted  in  this  unit  could  also 

The  North  American 

assification  System 


(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPP-2003-0127.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
'is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Km.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/  Title_40/ 
40cfrl80_00.html,  a  beta  site  currently 
under  development.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 


n.  Background  and  Statutory  Findings 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposiu-es  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section" 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty, that 
no  harm  will  result  to  infant*  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue.  ..." 

In  the  Federal  Register  of  September 
21,  2001  (66  FR  48677)  (FRL-6798-3), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA,  21  U.S.C.  346a,  as 
amended  by  FQPA  (Public  Law  104- 
170),  emnouncing  the  filing  of  a 
pesticide  petition  (PF-1043)  by  Platte 
Chemical  Company,  7251  4th  Street, 
Greely,  CO  80632.  This  notice  included 
a  summary  of  the  petition  prepared  by 
the  petitioner  Platte  Chemical  Company. 

The  petition  requested  that  40  CFR 
180.1208  be  amended  by  establishing  a 
temporary  tolerance  for  residues  of  the 
plant  growth  regulator  2,6-DIPN,  in  or 
on  potatoes  at  3  parts  per  million  (ppm) 
for  the  peels,  0.5  ppm  for  potato 
(whole).  The  tolerance  will  expire  on 
May  31,  2006.  EPA  received  comments 
on  this  petition  submitted  by  John 
Forsythe,  General  Manager,  on  behalf  of 
D-I-1-4,  Inc.  (Meridian,  ID).  The  issues 
raised  by  Mr.  Forsythe  related  to  the 
following:  (1)  The  classification  of  2,6- 
DIPN  as  a  biochemical  pesticide;  (2)  the 
lack  of  chronic  toxicity  data;  and  (3)  the 
public's  exposure  to  this  chemical 
through  its  use  as  an  industrial 
chemical.  Mr.  Forsythe's  comments  are 
discussed  individually  below,  along 
with  EPA's  response. 

Comment  1.  Mr.  Forsythe  requested 
that  the  Agency  re-evaluate  the 
biochemical  classification 
determination  for  2,6-DIPN  and  provide 
any  publicly  available  information 
regarding  the  natural  occurrence  of  2,6- 
DEPN  in  any  food  source. 

EPA  Response.  A  biochemical 
pesticide,  by  definition,  is  a  natiually 
occurring  substance  which  controls 
target  pests  by  a  non-toxic  mode  of 
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action.  However,  there  are  products  that 
are  not  naturally  occurring,  yet  they  are 
registered  by  the  Agency  as 
"biochemical-like,"  insofar  as  data 
requirements  are  concerned.  Thus, 
while  2,  6-DIPN,  is  synthetic  and  does 
not  occiu'  natiu-ally  in  any  food  or  non- 
food plants,  it  is  structurally  similar  to 
three  compounds  (1-isopropyl-  4,6r 
dimethylnaphthalene,  l-methyl-7- 
isopropylnaphthalene,  and  4-isopropyl- 
1 ,6-dimethylnaphthalene)  that  occur 
naturally  in  potatoes,  and  2,6-DIPN  is 
functionally  identical  to  the  natiorally 
occurring  plant  growrth  regulator  in 
potatoes. 

Comment  2.  Mr.  Forsythe  expressed 
concern  that  the  Agency  had  not 
presented  any  public  documentation 
demonstrating  that  the  mode  of  action  of 
2,6-DIPN  is  non-toxic. 

EPA  Response.  The  new  active 
ingredient,  2,6-DIPN,  is  a  plant  growth 
regulator  (PGR)  intended  to  inhibit 
sprouting  in  stored  potatoes.  PGRs  may 
stimulate  or  retard  ripening,  matiu-ity  of 
whole  plants  and/or  fruits,  enhance 
growth,  yield,  enhance  or  counteract  the 
activities  of  other  PGRs,  and/or  change 
plant  architecture  (amongst  other 
processes).  PGRs  are  not  toxic  to  the 
target  plant,  especially  at  the 
application  rate.  Tests  conducted  during 
the  experimental  use  permit  showed  no 
toxicity  to  potatoes.  None  of  these 
actions  are  directly  lethal  to  the  plants 
upon  which  they  are  applied,  which 
supports  a  determination  that  2,  6-DIPN 
operates  through  a  non-toxic  mode  of 
action.  Diisopropylnapthalene  is  similar 
in  molecular  structiire,  and  functions  as 
three  sprout  inhibiting  compounds 
naturally  occurring  in  potatoes  (1- 
isopropyl-4,6-dimethylnaphthalene,  1- 
methyl-7-isopropylnaphthalene,  and  4- 
isopropyl-l,6-dimethylnaphthalene). 
The  three  compounds  found  in  potatoes 
and  2,6  DIPN  are  all  isopropyl 
napthalene,  a  sprout  inhibitor  in  a 
manner  comparable  to  natural  PGRs 
foiuid  in  potato  plants  (as  described 
above).  In  addition,  acute  toxicity 
studies  conducted  on  animals  indicated 
Toxicity  Category  IV  for  all  routes  of 
exposure  and  chronic  studies  were  not 
triggered  following  the  data 
requirements  for  biochemical  pesticides 
as  given  in  40  CFR  158.690(c).  EPA 
therefore  has  concluded  that  its  mode  of 
action  can  be  classified  as  "non-toxic." 
Comment  3.  Mr.  Forsythe  expressed 
concerns  regarding  dietary  intake  of  2,6- 
DIPN,  due  to:  (1)  The  synthetic  nature 
of  the  compound;  and  (2)  the  lack  of 
toxicity  information  to  support  an 
assessment  of  dietary  exposure  to  2,6- 
DIPN. 

EPA  Response.  As  discussed  in  the 
previous  response,  the  data  support _the 


classification  of  2,6-DIPN  as  a 
biochemical,  based  on  its  structiual 
similarity  to  naturally  occuring  PGRs.  In 
addition,  the  registrant  has  conducted  a 
series  of  toxicity  tests  according  to  the 
requirements  listed  in  40  CFR  158.690, 
in  support  of  experimental  use  permits 
(EUPs)  and  for  product  registration. 
Dietary  exposure  estimates  were  based 
on  the  assumption  that  100%  of  the 
crop  will  be  treated,  and  other  worst- 
case  assumptions  were  applied  to 
overestimate  the  typical  dietary 
exposure  likely  imder  normal 
conditions  of  use. 

A  90-day  oral  toxicity  study  (MRID 
450493-01)  demonstrated  that  rats  did 
not  exhibit  immune  system  effects, 
demonstrated  by  no  changes  in  spleen 
or  thymus  weights  and  absence  of 
lesions  in  spleen,  thymus,  and  lymph 
nodes.  The  90-day  oral  no  observable 
adverse  effects  level  (NOAEL)  was  100 
milligrams/kilogram/day  (mg/kg/day), 
and  the  lowest  observable  adverse 
effects  level  (LOAEL)  was  200  mg/kg/ 
day,  based  on  decreased  body  weight 
gain  and  food  consumption.  In  a 
developmental  toxicity  study  (MRID 
4500010-01)  in  rats,  the  test  animals  did 
not  exhibit  increased  fetal  susceptibility 
to  2,6-DIPN  when  compared  to 
untreated  animals.  The  prenatal 
developmental  toxicity  NOAEL  was  150 
mg/kg/day  and  the  LOAEL  was  500  mg/ 
kg/day,  based  on  decreased  fetal  body 
weight  and  a  possible  treatment-related 
cartilage  anomaly. 

The  toxicity  data  on  2,6-DIPN  does 
not  indicate  extra  sensitivity  of  offspring 
when  compared  with  that  of  adult 
animals,  but  the  data  base  does  not 
represent  a  complete  assessment  of 
potential  age-related  sensitivity  or  acute 
effects  other  than  lethality.  The  absence 
of  a  developmental  toxicity  study  in  a 
second  species,  a  multigeneration 
reproduction  toxicity  study,  or  a  range 
of  doses  adequate  to  induce  a  full  range 
of  toxic  responses,  especially  potential 
acute  effects  in  any  of  the  available 
studies,  required  that  the  FQPA  10-fold 
safety  factor  be  retained  in  defining 
EPA's  level  of  concern. 

Studies  submitted  to  test  the  potential 
genotoxicity  or  mutagenicity  of  2,6- 
DIPN  included  a  reverse  mutation 
(Ames)  assay  (MRID  446141-11),  an 
unscheduled  DNA  synthesis  assay  in  rat 
primary  hepatocytes  (MRID  446141-10), 
and  a  mouse  micronucleus  assay  (MRID 
446141-12);  all  of  these  were  negative. 
A  mouse  lymphoma  assay  (MRID 
454388-01)  was  positive  at  higher 
concentrations  for  mutagenicity,  but 
since  2,6-DIPN  was  cytotoxic  (killed  the 
test  cells)  at  the  those  concentrations 
where  the  positive  results  occurred 
(with  and  without  metabolic  activation). 


the  test  results  are  considered  as  being 
equivocal,  or  falsely  positive.  As  a 
group,  these  four  studies  demonstrated 
that  2,6-DIPN  is  not  a  mutagen. 
Information  supplied  by  me 
commenter  (Ref.  5)  noted  that  "Di- 
Isopropylnaphthalene(s)  contained  no 
chemical  groups  that  would  be 
structurally  alerting  for  potential 
mutagenicity."  Additionally,  in  spite  of 
the  equivocal  study  (MRID  454388-01), 
"there  was  no  evidence  for  a  mutagenic 
effect  in  other  in-vitro  mutagenicity  tests 
or  in  an  adequately  performed  in  vivo 
micronucleus  assay  in  mice.  The 
Committee  agreed  that  no  further 
mutagenicity  testing  was  required." 

Based  on  the  absence  of  effects  on  the 
inunune  system  in  the  90-day 
subchronic  study,  no  effects  on 
developing  rats  at  doses  below  those 
causing  maternal  effects,  and  no  genetic 
toxicity.  Tier  II  and  Tier  III  toxicity  data 
requirements  were  not  triggered.  The 
Agency  does  not  require  any  additional 
toxicity  studies  at  this  time  although  a 
hvestock  feeding  study  must  be 
conducted  as  a  condition  of  registration 
(see  EPA  Response  to  Comment  4). 

Comment  4.  Mr.  Forsythe  stated  that, 
in  the  absence  of  any  chronic  toxicity 
data,  "it  would  be  inappropriate  to 
disregard  the  safety  factor"  (referring  to 
the  FQPA  10-fold  margin  of  safety  to 
account  for  effects  on  sensitive 
populations,  such  as  infants  and 
children),  and  that  "threshold  effects 
cannot  be  fully  determined,  and  a  safety 
factor  would  seem  appropriate  to 
address  this  lack  of  a  complete  data  set 
regarding  dietary  exposure  and  chronic 
toxicity." 

EPA  Response.  As  stated  above,  the 
Agency  has  retained  the  FQPA  safety 
factor  in  its  assessment  of  the  dietary 
exposiu-e  to  2,6-DIPN. 

Comment  5:  Mr.  Forsythe  stated  that 
the  Agency  should  consider  non-dietary 
and  non-occupational  sources  of  human 
exposure  to  2. 6-DIPN.  The  commenter 
submitted  an  EPA  document  (Ref.  5).  in 
which  2,6-DIPN  is  described  as  an 
"emerging  pollutant"  in  Lake  Michigan. 
The  document  also  states  that 
poly  chlorinated  biphenyl  (PCB) 
substitute  compounds  (which  include 
2,6-DIPN),  are  "detected  in  effluent, 
sediment,  and  fish  in  the  basin; 
bioaccumulative  and  toxic." 

Additionally,  the  commenter 
provided  information  that  European 
governments  have  expressed  concerns 
regarding  public  exposure  to  DIPNs  via 
the  paper  industry.  In  studies  conducted 
by  the  United  Kingdom  Joint  Food 
Safety  and  Standards  Group  (JFSSG),  it 
was  determined  that  DIPNs  could  be 
present  in  recycled  food  packaging  and 
in  packaged  food  (Ref.  5).  DIPNs  were 
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found  nor  what  concentrations  were 
measured  in  each,  and  the  study  lacked 
environmental  fate  and  transport  data 
for  DIPNs.  Based  on  the  statements  in 
the  LaMP  study,  EPA  concluded  that 
although  DIPNs  have  been  detected  in  a 
few  environmental  matrices,  it  has  not 
been  associated  with  any  adverse  effects 
to  human  health  or  the  environment. 

EPA  also  reviewed  the  JFSSG  Food 
Surveillance  Information  Sheet,  No. 
169,  January  1999.  The  conclusion 
reached  by  the  fFSSG  was  that  although 
varying  amounts  of  DIPNs  can  be 
carried  through  the  papermaking 
process  to  the  finished  product,  there 
was  no  correlation  between  DIPN  levels 
in  food  and  that  found  in  the  food 
packaging  materials. 

Data  was  reviewed  that  demonstrated 
that  2,6-DIPN  does  not  pose  any 
significant  bioaccumulation  risk.  A 
summary  of  metabolism  studies/data  in 
support  of  a  temporary  tolerance 
exemption  on  stored  potatoes  (PP 
8G05008;  Ref.  3;  MRIDs  451632-01  and 
451632-02)  was  submitted  by  the 
registrant,  Platte  Chemical  Co.,  that 
demonstrated  orally  administered 
DIPNs  were  rapidly  metabolized  and 
excreted  by  experimental  animals,  and 
exhibited  little  potential  for 
bioaccumulation  (Ref.  5).  Additionally, 
experimental  animals  exposed  to  DIPNs 
via  inhalation  did  not  exhibit  any 
clinical  signs  of  toxicity  or  mortality 
(Ref.  5).  Necropsies  were  negative  in 
experimental  animals  dosed  with  DIPNs 
in  all  of  the  aforementioned  studies. 

III.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997;  FRL- 
5754-7). 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
2 ,6-DIPN  on  potatoes  at  3  ppm  for  the 
peels  and  0.5  ppm  for  potato  (whole) 
ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
the  tolerance  follows. 


A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children. 

The  classification  of  2.6-DIPN  as  a 
biopesticide  was  based  on  its  structural 
and  functional  similarity  to  l-isopropyl- 
4,6-dimethylnaphthalene,  l-methyl-7- 
isopropylnaphthalene,  and  4-isopropyl- 
1 ,6-dimethylnaphthalene  which  are       , 
naturally  occurring  plant  growth 
regulators  found  in  plant  tissues.  In 
addition,  2,6-DIPN  is  a  sprout  inhibitor, 
with  a  non-toxic  mode  of  action. 
Therefore,  the  toxicity  data  reviewed 
include  acute  oral,  dermal  and 
inhalation  toxicity  studies,  eye  and  skin 
irritation  studies,  a  dermal  sensitization 
study,  subchronic  feeding  and 
developmental  toxicity  studies  and 
genetic  toxicity  studies. 

2,6-DIPN  is  classified  in  Toxicity 
Category  IV  for  mammalian  acute  oral 
toxicity" (lethal  dose  (LD)5()  >  5,000  mg/ 
kg;  OPPTS  Harmonized  Guideline 
870.1100:  152-10;  MRID  446141-04). 
acute  dermal  toxicity  (LD50  >  5,000  mg/ 
kg;  OPPTS  Harmonized  Guideline 
870.1200;  152-11;  MRID  446141-05), 
and  acute  inhalation  toxicity  (lethal 
concentration  (LC)so  >2.60  mg/L;  OPPTS 
Harmonized  Guideline  870.1300;  152- 
12;  MRID  446141-06),  eye  irritation 
(OPPTS  Harmonized  Guideline 
870.2400;  152-13;  MRID  446141-07) 
and  dermal  irritant  (OPPTS  Harmonized 
Guideline  870.2500;  152-14;  MRID 
446141-08).  The  active  ingredient  was 
not  allergenic  on  skin  (not  a  dermal 
sensitizer;  OPPTS  Harmonized 
Guideline  870.2600;  152-15;  MRID 
446141-09). 

The  subchronic  toxicity  study  in  rats 
(OPPTS  Harmonized  Guideline 
870.3100;  152-20;  MRID  450493-01) 
suggests  a  no  observed  effect  level 
(NOEL)  of  104  mg/kg/ day  (104  or  121 
mg/kg/day  for  males  and  females, 
respectively).  The  lowest  observed 
adverse  effect  level  (LOAEL)  is  208  mg/ 
kg/day  (208  and  245  mg/kg/day  for 
males  and  females,  respectively),  based 
on  minimal  decreases  in  body  weight 
gains,  food  consumption,  adrenal  effects 
(including  increased  absolute  and 
relative  organ  weights  and  adrenal 
cortical  hypertrophy)  and  kidney 
toxicity  (evidence  of  tubular  nephrosis 
in  male  rats). 

In  the  rat  developmental  toxicity 
study  (OPPTS  Harmonized  Guideline 
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870.3700;  152-23;  MRID  450001-01), 
the  maternal  toxicity  LOAEL  is  150  mg/ 
kg/day  based  on  reduced  body  weight 
gains  and  food  consumption.  The 
maternal  toxicity  NOAEL  is  50  mg/kg/ 
day.  The  developmental  toxicity  LOAEL 
is  500  mg/kg/day  based  on  reduced  fetal 
body  weights  and  a  slighUy  increased 
incidence  of  a  skeletal  alteration  (fusion 
of  cartilaginous  bands  in  the  cervical 
centra).  The  developmental  toxicity 
NOAEL  is  150  mg/kg/day. 

A  mouse  lymphoma  gene  mutation 
assay  (OPPTS  Harmonized  Guideline 
870.5300;  152-17;  MRID  454388-01) 
showed  that  2,6-DIPN  might  be 
mutagenic  without  metabolic  activation 
at  doses  between  10-30  iig/mh.  With 
metabolic  activation,  the  results  were 
equivocal  at  doses  between  25-90  ng/ 
mL.  Cytotoxicity  was  observed  in  tests 
using  the  aforementioned  doses,  with 
and  without  metabolic  activation.  No 
genotoxicity  was  observed  in  other 
acceptable  studies  including  a  reverse 
mutation  (Ames)  assay  (OPPTS 
870.5100;  152-17;  MRID  446141-11),  in 
vivo/in  vitro  unscheduled  DNA 
synthesis  (UDS)  assays  in  rat  primary 
hepatocytes  (OPPTS  870.5550;  152-17; 
MRID  446141-10),  and  a  mouse 
micronucleus  assay  (OPPTS  870.5395; 
152-17;  MRID  446141-12).  The 
collective  data  from  the  four-study 
mutagenicity  battery  demonstrates  that 
2,6-DIPN  is  not  likely  to  be  mutagenic. 

B.  Toxicological  Endpoints 

1.  Acute  toxicity.  The  acute  toxicity 
studies  were  acceptable  in  accordance 
with  the  guidelines  as  discussed  in  Unit 
III.A.  All  studies  were  performed  at  a 
single  limit  dose  with  no  observable 
(non-lethal)  toxic  endpoints. 

2.  Short-term  and  intermediate-term 
toxicity.  Although  the  rat  developmental 
toxicity  study  indicates  a  lower 
maternal  NOEL  (50  mg/kg/day)  for 
similar  toxicity  than  the  subchronic 
toxicity  study  (reduced  body  weight, 
weight  gain  and  food  consumption),  the 
maternal  LOAEL  of  150  mg/kg/day  falls 
between  the  subchronic  NOEL  of  104- 
121  mg/kg/dav  and  the  subchronic 
LOAEL  of  208-245  mg/kg/day.  The 
maternal  NOEL  of  50  mg/kg/day  from 
the  developmental  toxicity  study  may 
be  appropriate  for  use  in 
characterization  of  risks  for  the 
subpopulation  of  women  13-49  years  of 
(child-bearing)  age.  However,  the  104 
mg/kg/day  NOEL  in  the  subchronic 
study  was  selected  as  the  endpoint  for 
short-term  and  intermediate-term 
dietary  assessments  since  the  effects 
observed  at  the  subchronic  LOAEL 
(208-245  mg/kg/day)  were  more 
thoroughly  defined  than  the 
developmental  effects  observed  at  the 


LOAEL  (500  mg/kg/day)  in  the 
developmental  toxicity  study,  which 
were  minimal. 

A  reference  dose  (RfD)  of  1  mg/kg/day 
is  established  by  dividing  the  104  mg/ 
kg/day  NOEL  by  a  100- fold  uncertainty 
factor  (lOX  for  interspecies 
extrapolation  and  lOX  for  intraspecies 
variability).  Available  developmental 
toxicity  data  on  2,6-DIPN  does  not 
indicate  extra  sensitivity  of  offspring 
when  compared  with  that  of  adult 
animals,  but  a  developmental  toxicity 
study  in  a  second  species  and  a 
multigeneration  reproduction  toxicity 
study  are  needed  to  fully  determine  age- 
related  differences  in  response.  In 
addition,  residues  have  been  detected  in 
treated  potatoes  under  laboratory  and 
field  conditions.  Therefore,  the  default 
safety  factor  of  lOX  is  retained,  and 
acute  and  chronic  population  adjusted 
doses  (aPAD  and  cPAD)  for  dietary  risk 
characterizations  are  established  by 
dividing  the  RfD  by  lOX  (accounting  for 
age-related  sensitivity  for  the 
subpopulations  of  infants  and  children). 
Therefore,  the  aPAD  and  cPAD  are  0.1 
mg/kg/day. 

3.  Chronic  toxicity.  An  extra  10-fold 
uncertainty  factor  for  the  absence  of 
chronic  toxicity  data  were  not  applied 
to  determine  a  RfD  because  2,6-DIPN 
has  been  classified  as  a  biochemical 
pesticide  having  a  non-toxic  mode  of 
action  with  biological  activity  more 
specific  to  plants  than  animals.  Acute 
toxicity  studies  on  animals  indicated 
Toxicity  Category  IV  for  all  routes  of 
exposure.  Chronic  studies  are  not 
required  to  support  registration  of 
biochemical  pesticides  unless  ail  of  the 
following  are  true: 
i.  Has  subchronic  toxicity, 
ii.  Its  use  pattern  involves  a 
significant  rate,  frequency  or  site  of 
application. 

iii.  The  frequency  and  level  of  human 
exposure  are  significant  (40  CFR 
158.690(c)). 

These  criteria  were  evaluated  in  the 
Agency's  risk  assessment  (Refs.  1  and  2) 
which  compared  the  cPAD  to  worst-case 
estimates  of  dietary  exposure.  The  use 
pattern  and  exposure  associated  with 
2,6-DIPN  on  potatoes  in  storage  does  not 
trigger  chronic  studies.  Since  the 
conservative  exposure  estimates  did  not 
result  in  risk  characterizations 
exceeding  the  defined  level  of  concern 
(exposure  >100%  of  the  cPAD). 

4.  Carcinogenicity.  Based  on  the  90- 
day  oral  toxicity  study  and  the 
genotoxicity/mutagencity  studies,  there 
were  no  results  to  indicate  potential 
neoplastic  changes,  and  the  genetic 
toxicity  studies  did  not  suggest 
carcinogenic  potential  in  mammalian 
cells. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  arfd 
feed  uses.  There  is  a  potential  for 
dietary  exposure  to  2,6-DIPN,  which  can 
occur  following  its  application  to  stored 
potatoes.  According  to  the  label,  the 
plant  grov^rth  regulator  is  to  be  applied 
at  a  rate  of  16.6  ppm  (weight/weight), 
and  as  many  as  three  applications  can 
be  used  in  a  storage  period  with  a 
minimum  interval  between  application 
and  use  of  the  treated  potatoes  of  30 
days. 

Residue  profile.  The  submitted 
residue  chemistrv'  data  for  the  use  of 
2,6-DIPN  on  potatoes  is  limited,  and 
important  factors  in  this  assessment 
depend  on  default  assumptions  or 
hypothetical  calculations  having  a  low 
level  of  confidence. 

For  purposes  of  this  rule,  the 
regulated  residue  is  considered  to  be 
2,6-DIPN,  and  a  potential  for  some 
accumulation  of  2,6-DIPN  residues  in 
body  and  subcutaneous  fat  was 
observed.  These  results  and  the  possible 
use  of  peels  with  residues  from  treated 
potatoes  as  livestock  feed  (processed 
potato  wastes  are  used  for  this  purpose) 
suggest  that  residues  of  2,6-DIPN  may 
occur  in  meat  and  milk;  however,  this 
has  not  been  evaluated  in  a  livestock 
metabolism  study. 

Limited  field  and  laboratorj'  residue 
data  suggested  tolerance  levels  as  high 
as  0.5  ppm  in/on  whole  potatoes,  3  ppm 
on  potato  peels,  1.35  ppm  in  meat  and 
meat  by-products,  and  0.7  ppm  in  milk. 

The  analytical  method  for  2,6-DIPN 
has  a  level  of  quantification  (LOQ)  of 
0.02  ppm  arjd  field  and  laboratory 
studies  suggests  that  20  ppm  is  a  likely 
maximum  commercial  application  rate 
for  2,6-DIFN.  Residue  levels  expressed 
as  2,6-DIPN  were  reported  at  3  ppm  in 
potato  peels  and  0.5  ppm  in  whole 
potatoes. 

In  a  published  report  (MRID  451632- 
01),  the  investigators  noted  that  DIPNs 
could  accumulate  in  the  fat  of  treated 
rats  suggesting  a  potential  for  secondary 
residues  in  meat  and  milk  from 
livestock  fed  treated  potatoes,  but  a 
livestock  metabolism  study  was  not 
submitted.  Worst-case  estimates  of 
secondary  residues  were  calculated  for 
meat  (1.35  ppm)  and  milk  (p. 7  ppm)  of 
beef/dairy  cattle  fed  waste  from  2,6- 
DIPN-treated  processed  potatoes. 

Supplementary  metabolism 
information  was  submitted  on  2.6-DIPN 
in  rats  from  two  published  articles 
(MRID  451632-01).  In  one  study,  rats 
were  given  either  a  single  dose  or  30 
daily  oral  doses,  at  100  mg  2,6-DIPN  per 
kg  body  weight.  Residues  of  2,6-DIPN 
were  detected  in  all  tissues  2  hours  after 
receiving  the  test  dose.  With  the 
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exception  of  body  and  subcutaneous  fat, 
DIPN  was  n(  >t  detected  48  hours  after 
the  single  (130  mg/kg)  dose.  Peak  levels 
in  body  and  subcutaneous  fat  were 
found  24  ho  lus  after  dosing  at  75  and  85 
Hg/g  of  tissu  3,  respectively;  these  levels 
declined  to  ipproximately  60  |ig/g  by  48 
hours  foUov  ing  the  single  dose.  Results 
were  similai  in  rats  given  the  repeated 
doses  with  t  le  peak  levels  in  body  and 
subcutaneoi  s  fat  reported  to  be  150  and 
90  ng/g.  resj  actively,  at  2  hours 
following  ac  ministration  of  the  last 
dose.  By  30  days  after  this  last  dose  was 
given,  the  2,  B-DIPN  levels  in  fat  had 
declined  to  i  Hg/g-  The  estimated  half- 
life  for  2,6-E  IPN  in  fat  was 
approximate  ly  7  days,  and  the 
investigator!  noted  that  DIPNs  had  a 
small  poten  ial  for  accumulation  in  fat 
(levels  incre  ssed  from  2  to  7%  over 
those  foimd  after  a  single  dose  in 
subcutaneov  s  and  body  fat, 
respectively  .  Worst-case  estimates  of 
secondary  n  sidues  were  calculated  for 
meat  (1.35  p  pm)  and  milk  (0.7  ppm)  of 
beef/dairy  c  ttle  fed  waste  from  2,6- 
DIPN-treate(   processed  potatoes.  These 
tolerance  pr  jvide  a  reasonable  certainty 
of  no  harm  <  nd  livestock  feeding  studies 
will  allow  fi  irther  refinement  of  these 
estimates. 

In  the  seci  md  article,  it  was  noted  that 
2,6-DIPN  wi  s  metabolized  in  rats 
primarily  bj  way  of  an  oxidative 
pathway  in\  olving  the  isopropyl  groups. 
Five  metabo  ites  were  identified  in 
urine  from  r  its  given  an  oral  dose  of  240 
mg2,6-DIP^  per  kg  body  weight,  and 
the  majority  of  the  DIPN  residues 
recovered  ir  the  urine  (23%  of  the  dose 
at  24  hours)  was  represented  by  2-(6(l- 
hydroxy-1  -n  iethyl)ethylnaphthalen-2- 
yll-2-hydro>  ypionic  acid  (17.5%  of  the 
dose).  This  !  tudy  did  not  explain  the 
fate  of  the  r(  maining  77%  of  the 
administere  1  dose.  The  livestock 
feeding  stuc  y  should  determine  the  fate 
of  the  admii  istered  dose,  but  because 
worst-case  e  stimates  were  used  to 
establish  th<  tolerances,  there  is  a 
reasonable  c  ertainty  of  no  harm. 

Acute  anc  chronic  dietary  exposure 
assessments  were  conducted  using  the 
Dietary  Exp  )sure  Evaluation  Model 
software  (DIIEM^^^'  version  1.30)  which 
incorporate!  consumption  data  from 
USDA's  Cor  tinning  Surveys  of  Food 
Intakes  by  Ii  idividuals  (CSFIl,  1994- 
1996/1998). 

For  acute  exposure  assessments, 
individual  1  -day  food  consumption  data 
define  an  e>  posure  distribution  which  is 
expressed  a;  a  percentage  of  the  aPAD 
(aPAD  is  0.1  mg/kg).  For  chronic 
exposure  ar  d  risk  assessment,  an 
estimate  of  he  residue  level  in  each 
food  or  fooc  -form  on  the  commodity 
residue  list  s  multiplied  by  the  average 


daily  consumption  estimate  for  the 
food/food-form.  The  resulting  residue 
consumption  estimate  for  each  food/ 
food-form  is  summed  with  the  residue 
consumption  estimate  for  all  other  food/ 
food-forms  on  the  conunodity  residue 
list  to  arrive  at  the  total  estimated 
exposure.  Exposure  estimates  are 
expressed  as  mg/kg  body  weight/day 
and  as  a  percent  of  the  cPAD  (0.1  mg/ 
kg/day).  It  is  just  as  likely  that  the 
exposure  estimates  are  appropriate, 
given  that  it  is  not  uncommon  for  the 
peels  to  be  eaten.  These  procedures 
were  performed  for  each  population 
subgroup. 

As  a  condition  of  registration,  the 
registrant  will  be  required  to  submit 
livestock  feeding  studies  and 
enforcement  analytical  methods  for 
livestock  and  potatoes;  however,  EPA 
believes  that  its  analyses,  which  rely  on 
the  available  data,  supplemented  with 
conservative  assumptions,  are  sufficient 
to  support  a  tolerance  for  the  short 
period  during  which  these  studies  are 
conducted. 

2.  Dietary  exposure  from  drinking 
water.  Pesticide  residues  in  drinking 
water  are  not  expected  to  result  from 
this  use.  The  use  is  restricted  to 
application  in  a  commercial  warehouse 
to  stored  potatoes.  In  addition,  the  label 
will  restrict  users  from  contaminating 
water  supplies  when  cleaning 
equipment  or  disposing  of  equipment 
wash  waters. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposiu-e"  is  used  in 
this  dociiment  to  refer  to  non- 
occupational, non-dietary  exposiue 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

2,6-DIPN  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure,  but  is  restricted  to  use  in 
commercial  warehouses. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether  2.6- 
DIPN  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechemism  of  toxicity,  2,6- 
DIPN  does  not  appear  to  produce  a  toxic 


metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  2,6-DIPN  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1 .  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  ten-fold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  toxicity  data  on  2,6-blPN  does  not 
indicate  extra  sensitivity  of  offspring 
when  compared  with  that  of  adult 
animals,  but  the  data  base  does  not 
represent  a  complete  assessment  of 
potential  age-related  sensitivity  or  acute 
effects  other  than  lethality.  The 
following  data  would  be  necessary  to 
allow  for  a  complete  assessment:  A 
developmental  toxicity  study  in  a 
second  species,  a  multigeneration 
reproduction  toxicity  study,  or  a  range 
of  doses  adequate  to  induce  a  full  range 
of  toxic  responses,  especially  potential 
acute  effects  in  any  of  the  available 
studies. 

3.  Conclusion.  In  light  of  the  absence 
of  a  developmental  toxicity  study  in  a 
second  species,  a  multigeneration 
reproduction  toxicity  study,  or  a  range 
of  doses  adequate  to  induce  a  full  range 
of  toxic  responses,  especially  potential 
acute  effects  in  any  of  the  available 
studies,  EPA  has  retained  the  default  10- 
fold  safety  factor 

rv.  Aggregate  Risks  and  Determination 
of  Safety  for  U.S.  Population,  Infants 
and  Children 

1.  Acute  risk.  Acute  dietary  exposiue 
estimates  were  based  on  the  available 
residue  data  and  worst-case 
assumptions  (Refs.  1  and  2).  For  the  U.S. 
population,  acute  dietary  exposiu'e  was 
estimated  to  be  0.023113  mg/kg.  These 


values  represented  23.11%  of  the  aPAD. 
The  subpopulation  with  the  highest 
acute  dietary  exposure  estimate  was 
children  1  to  6  years  of  age  (0.053492 
mg/kg;  53.49%  of  the  aPAD).  The  acute 
dietary  exposures  to  all  the 
subpopulations  in  the  analysis  did  not 
exceed  EPA's  level  of  concern  (>  100% 
of  the  aP AD). 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  previously  for 
chronic  exposure,  EPA  has  concluded 
that  the  chronic  dietary  exposure  for  the 
general  population  was  estimated  to  be 
0.006939  mg/kg/day,  6.9%  of  the  cPAD. 
The  subpopulation  with  the  highest 
chronic  dietary  exposiu-e  estimate  was 
children  1  to  6  years  of  age,  with 
estimated  exposures  of  0.023247  mg/kg/ 
day,  which  constitutes  23.25%  of  the 
cPAD. 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
firom  aggregate  exposure  to  2,6-DIPN 
residues.  This  includes  all  anticipated 
dietary  exposures  and  all  other 
exposiu^s  for  which  there  is  reliable 
information. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

A  liquid  chromatography  (HPLC) 
method  was  used  to  measure  the  levels 
of  2,6-DIPN  in  the  residue  study. 

Adequate  enforcement  methodology 
(for  example,  gas  chromatography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
number:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex  Alimentarius 
Commission  (Codex)  maximum  residue 
levels  for  residues  of  2,6-DIPN. 

VI.  Conclusion 

Based  upon  the  risk  assessment, 
residue  data  and  use  pattern  described 
above,  a  temporary  tolerance  is 
established  for  residues  of  2,6-DIPN  in 
raw  potatoes  and  potato  peel  at  0.5  ppm 
and  3  ppm  respectively. 

VII.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 


for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediu-es  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  under  new 
section  408(d)  of  the  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0127,  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  7,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information'as  CBI.  Information  so 
marked  vrill  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu'  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Enviroimiental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 


2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch.  Office    ' 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to " 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  UniH.B.l.  Mail  your 
copies,  identified  by  docket  ED  number 
OPP-2003-0127,  to:  Public  hiformaUon 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460-^001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  yoiu-  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  yoiu-  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 
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VIH.  Referei  ices 

1.  EPA  Mimorandum.  Roger  Gardner 
to  Manying  ^Cue.  "Addendum  to  a 
previous  re\  iew  of  a  petition  for  an< 
exemption  f  om  the  requirement  of  a 
tolerance  (P  '#  1F06338)  for  2.6-DIPN 
(PC  055803)  in/on  stored  potatoes  (EPA 
File  Symbol  No.  34704-IUE;  DP 
Barcodes  D2  76743  and  D276753; 
Submission kslos.  S601233  and 
S601234)."  Inarch  7,  2003. 

2.  EPA  Ml  morandum.  Roger  Gardner 
to  Driss  Ben  nrihend.  "Petition  for  an 
exemption  f  om  the  requirement  of  a 
tolerance  (P  '#  1F06338)  for  2.6-DIPN 
(PC  055803)  in/on  stored  potatoes  (EPA 
File  Symbol  No.  34704-IUE;  DP 
Barcodes  D2  76743  and  D276753; 
Submission  Nos.  S601233  and 
S601234)."  December  10.  2002. 

3.  EPA  Mcmorandimi.  Russell  S.  Jones 
to  Driss  Ben  nhend.  "Renewal  Request 
for  an  Expei  [mental  Use  Permit  for 
Amplify®  S  irout  Inhibitor  (EPA 
Symbol  No.  034704-EUP-13). 
containing  ?9.7%  2,6-Diisopropyl- 
napthlalene  [2.6-DIPN4Chemical  No. 
055803)]  as  ts  Active  Ingredient;  and  a 
Petition  to  I  xtend  the  Temporary 
Exemption  rom  the  Requirement  of  a 
Tolerance  o  i  Stored  Potatoes  (PP# 
8G05008).  F  eview  of  Toxicity, 
Metabolism  and  Residue  Chemistry 
Studies.  DP  Barcodes  D267369  and 
D267587;  Case  Nos.  062532  and  290334; 
Submission  Nos.  S581969  and  S582755; 
MRIDs  45ie  32-01  and  -02."  August  3, 
2000. 

4.  EPA  M  (morandvun.  Russell  S.  Jones 
to  Driss  Ber  mhend.  "AmplifyC®  Sprout 
Inhibitor  (E  'A  Symbol  No.  034704- 
EUP-13),  ccntaining  99.7%  2,6- 
Diisopropyl  napthlalene  [2,6-DIPN; 
(Chemical  ^  o.  055803)]  A  New  Active 
Ingredient;  ind  a  Petition  For 
Exemption  rom  the  Requirement  of 
Tolerances  or  2,6-DIPN  on  Food 
Commoditi(  s  (PP#  1F06338).  Response 
to  Commen  s  Received  Following 
Publication  of  an  FR  Notice  Regarding  a 
Request  for  a  Tolerance  Exemption  for 


2,6-DIPN.  DP  Barcode  D2 78840;  Case 
No.  070700;  Submission  No.  S601234; 
No  MRK)  Nos."  August  7,  2000. 

5.  Lake  Michigan  Lakewide 
Management  Plan  (LaMP  Study).  United 
States  Environmental  Protection 
Agency,  Office  of  Water,  Chapter  5  pp 
5-125.  April  2000. 

IX.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  temporary 
tolerance  under  section  408(d)  of  the 
FFDCA  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
from  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
(Drder  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA, 
such  as  the  temporary  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
reladonship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entiUed 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directiy  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

X.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  SmaU 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a- 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procediu'e. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  31,2003. 
James  Jones, 

Director,  Office  of  Pesticide  Programs.   ; 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.590  is  added  to  subpart 
C  to  read  as  follows: 

§  180.590    2,6-Dilsopropylnaphthalene  (2,6- 
DIPN);  tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  2,6- 
Diisopropylnaphthalene  (2,6-DIPN)  in 
or  on  the  following  commodities: 


Commodity 

Parts  per 
million 

Expiration/ 

revocation 

date 

Meat 

Meat  byproducts 

Milk 

Potatoes  (peel) 

Potatoes  (whole) 

1.35 
1.35 

0.7 
S 

0.5 

5/31/06 
5/31/06 
5/31/06 
5/31/06 
5/31/06 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

§180.1208  [Removed] 

■  3.  Section  180.1208  is  removed. 
[FR  Doc.  03-20307  Filed  8-7-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

[CC  Docket  No.  96-45;  FCC  03-188] 

Federal-State  Joint  Board  on  Universal 
Service:  Children's  Internet  Protection 
Act 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  adopts  measures  to  ensure 
that  its  implementation  of  the 
Children's  Internet  Protection  Act 
(CIPA)  complies  with  the  recent 
decision  of  the  United  States  Supreme 
Court.  CIPA  requires  schools  and 
libraries  with  "computer  Internet 
access"  to  certify  that  they  have  Internet 
safety  policies  and  technology 
protection  measiu-es,  e.g.,  software 
filtering  technology,  to  receive 
discoimts  for  Internet  access  and 
internal  connections  under  the  schools 
and  libraries  universal  service  support 
mechanism  (e-rate). 
DATES:  The  nde  and  the  revised  FCC 
Forms  479  and  486  in  this  dociunent 
contain  collection  requirements  that 
have  not  been  approved  by  OMB.  Upon 
OMB  approval,  the  Commission  will 
publish  a  docimient  in  the  Federal 
Register  announcing  the  effective  date 
of  the  rule  and  the  revised  FCC  Forms 
479  and  486. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Schneider,  Attorney,  Wireline 
Competition  Bureau, 
Telecommunications  Access  Policy 
Division,  (202)  418-7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  in 
CC  Docket  No.  96-:45  released  on  Jidy 
24,  2003.  The  full  text  of  this  document 
is  available  for  public  inspection  dimng 
regular  business  hours  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
Twelfdi  Street,  SW.,  Washington,  DC 
20554. 

L  Introduction 

1.  In  this  Order,  we  adopt  measures  to 
ensure  that  our  implementation  of  the 
Children's  Internet  Protection  Act 
(CIPA)  complies  with  the  recent 
decision  of  the  United  States  Supreme 
Court.  CIPA  requires  schools  and 
libraries  with  "computer  Internet 
access"  to  certify  that  they  have  Internet 
safety  policies  and  technology 
protection  measures,  e.g.,  software 
filtering  technology,  to  receive 
discounts  for  Internet  access  and 
internal  connections  imder  the  schools' 


and  libraries'  universal  service  support 
mechanism  (e-rate). 

2.  Libraries  subject  to  CIPA's  filtering 
requirements  that  are  not  currendy  in 
compliance  with  the  CEPA  filtering 
requirements  must  undertake  efforts  in 
Funding  Year  2003  to  comply  by 
Fimding  Year  2004  in  order  to  receive 
e-rate  funds.  Libraries  must  be  in 
compliance  with  the  CIPA  requirements 
by  Fimding  Year  2004,  except  to  the 
extent  such  libraries  are  eligible  for  and 
receive  a  waiver  of  the  CIPA 
requirements  pursuant  to  section 
254(h)(6)(E){ii)(III).  We  direct  die 
Administrator  in  considtadon  with  the 
Wireline  Competition  Biu^au  (Bureau) 
to  implement  the  necessary  procedural 
changes,  including  changes  to  the 
current  CIPA-related  certificaUons 
required  of  applicants.  We  take  these 
steps  to  respond  promptly  to  the 
Supreme  Court's  decision  and  to  ensure 
that  the  schools'  and  libraries'  universal 
service  support  mechanism  continues  to 
operate  in  accordance  with  federal  law. 

n.  Discussion 

3.  Consistent  with  the  Supreme  Court 
decision,  as  of  the  effective  date  of  this 
Order,  we  lift  the  suspension  of 
enforcement  of  those  §  of  54.520  of  our 
ndes  which  implemented  the  section 
254(h)(6)  requirement  that  libraries  have 
Internet  filtering  technology  to  receive 
discounts  for  Internet  access  and 
internal  connections  under  e-rate. 
Specifically,  we  lift  the  suspension  of 
enforcement  of  §§  54.520(c)(2)(i)  and 
(iii),  54.520(c)(3),  54.520(d).  and 
54.520(g)(1)  of  our  rules  as  applied  to 
libraries.  In  addiUon,  we  modify 

§  54.520(f)  and  (g)  to  conform  vdth  the 
revised  timeline  for  the  implementadon 
of  section  254(h)(6)  of  the  Act. 

4.  Consistent  with  the  implementation 
framework  established  by  Congress, 
libraries  receiving  e-rate  discounts  for 
Internet  access  or  internal  coiuiections 
shall  have  one  year  from  July  1,  2003, 
which  is  the  start  of  Funding  Year  2003, 
to  come  into  compliance  with  the 
filtering  requirements  of  CIPA.  When 
Congress  enacted  CIPA  in  2001,  it 
recognized  that  it  may  take  libraries  a 
significant  amount  of  time  to  procure 
and  install  the  Internet  filtering 
technology  required  to  comply  with 
CIPA.  Accordingly,  CIPA  allows 
libraries  either  to  certify  (1)  that  they  are 
in  compliance  with  CIPA  or  (2)  that  they 
are  "undertaking  such  actions, 
including  any  necessary  prociuemtnt 
procedures,  to  put  in  place"  the 
required  policy  measures  to  comply 
with  CIPA  for  the  next  funding  year. 
Given  that  the  Supreme  Court  decision 
was  issued  on  June  23,  2003  and  will  be 
effective  no  sooner  than  July  18,  2003, 
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t  it  is  unrealistic  to  expect 
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with  CIPA  for  Funding  Year 
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September  2002  version  of  FCC  Form 
486  on  behalf  of  library  consortium 
members  must  file  the  revised  FCC 
Form  486,  unless  all  members  of  the 
consortium  receive  e-rate  funds  only  for 
telecommunications  services.  In 
addition,  all  library  consortium 
members  must  file  with  their  billed 
entity,  and  all  billed  entities  must 
collect  and  hold  from  each  consortium 
member  the  revised  FCC  Form  479.  All 
library  consortium  members  that  filed 
an  FCC  Form  479  prior  to  the  effective 
date  of  this  Order  must  file  a  revised 
FCC  Form  479  with  their  billed  entity 
within  45  days  after  the  effective  date  of 
this  Order.  In  order  for  such  library 
consortium  members  to  receive  e-rate 
funds  for  Internet  access  and  internal 
connections  for  Funding  Year  2003, 
they  must  be  in  compliance  with  CIPA 
or  undertaking  efforts  to  be  in 
compliance  with  CIPA  at  the  time  the 
revised  FCC  Form  479  is  filed.  Library 
consortium  members  that  did  not  file 
FCC  Form  479  prior  to  the  effective  date 
of  this  Order  should  work  with  their 
billed  entity  to  determine  when  to 
submit  the  revised  FCC  Form  479.  In 
addition,  billed  entities  whose  consortia 
include  both  libraries  that  are  in 
compliance  with  CIPA  for  Funding  Year 
2003  or  undertaking  efforts  to  comply 
for  Funding  Year  2004  and  libraries  that 
do  not  intend  to  comply  with  CIPA 
must  file  FCC  Form  500  to  adjust  their 
funding  commitments  as  applicable 
within  30  days  after  filing  the  revised 
FCC  Form  486.  This  FCC  Form  500 
filing  requirement  is  necessary  only  for 
Funding  Year  2003  because  of  the 
timing  of  the  Supreme  Court  decision. 

7.  CIPA  also  provides  for  a  waiver  of 
the  certification  requirements  in  the 
second  year  after  the  effective  date  of 
CIPA  if  state  or  local  procurement  rules 
or  regulations  or  competitive  bidding 
requirements  prevent  compliance. 
Accordingly,  consistent  with  this 
provision  of  CIPA,  a  library  or  billed 
entity  that  applies  for  discounts  in 
Funding  Year  2003  may  submit  a  waiver 
request  for  Funding  Year  2004  if  state  or 
local  procurement  rules  or  regulations 
or  competitive  bidding  requirements 
prevent  compliance  by  the  start  of 
Funding  Year  2004.  The  revised  FCC 
Forms  486  and  479  attached  to  this 
Order  have  been  revised  to  reflect  this 
option.  . 

III.  Ordering  Clauses 

8.  Pursuant  to  the  authority  of 
sections  1-5  and  254  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-155,  and  254, 
and  the  Children's  Internet  Protection 
Act,  Public  Law  106-554  section  1701  et 
seq.  as  codified  at  47  U.S.C.  254(h).and 


(1),  this  Order  is  adopted.  The 
modifications  to  a  collection  of 
information  contained  within  this  Order 
are  contingent  upon  approval  by  the 
Office  of  Management  and  Budget. 

9.  The  suspension  of  enforcement 
implemented  in  the  Interim  Order,  67 
FR  50602,  August  5,  2002,  of 

§§  54.520(c)(2)(i)  and  (iii),  54.520(c)(3), 
54.520(d),  and  54.520(g)(1)  of  the 
Commission's  rules  as  they  apply  to  all 
libraries  and  to  the  extent  that  they 
require  any  library  to  filter  or  certify  to 
such  filtering  under  47  U.S.C.  254(h)(6), 
is  lifted  as  of  the  effective  date  of  this 
Order,  consistent  with  the  terms  of  this 
Order. 

10.  Pursuant  to  the  authority 
contained  in  sections  1—4,  201-205, 
218-220,  254,  303(r),  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201-205, 
318-220,  254,  303(r),  403,  section  553  of 
the  Administrative  Procedure  Act,  5 
U.S.C.  553,  and  the  Children's  Internet 
Protection  Act,  Public  Law  106-554 
section  1701  et  seq.  as  codified  at  47 
U.S.C.  254(h),  the  amendments  to 

§§  54.520  (f)  and  (g)  of  the  Commission's 
rules  are  adopted. 

11.  Authority  is  delegated  to  the  Chief 
of  the  Wireline  Competition  Bureau 
pursuant  to  section  5(c)  of  the 
Communications  Act  of  1934,  47  U.S.C. 
155(c),  to  modify  any  forms  that  are 
necessary  to  implement  the  decisions 
adopted  in  this  Order.  t 

12.  The  rule  and  the  revised  FCC 
Forms  479  and  486  in  this  document 
contain  collection  requirements  that 
have  not  been  approved  by  OMB.  Upon 
OMB  approval,  the  Commission  will 
publish  a  document  in  the  Federal 
Register  announcing  the  effective  date 
of  the  rule  and  the  revised  FCC  Forms 
479  and  486. 

List  of  Subjects  47  CFR  Part  54 

Reporting  and  recordkeeping 
requirements,  Telecommunications, 
Telephone. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

Final  Rules 

■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  54  as 
follows: 

PART  54— UNIVERSAL  SERVICE 

■  1 .  The  authority  citation  for  part  54 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1,  4(i),  201.  205.  214 
and  254  unless  otherwise  noted. 


■  2.  Amend  §  54.520  by  revising  the 
second  sentence  of  paragraph  (f),  revise 
paragraph  (g),  and  remove  the  note  to 
§  54.520.  The  revisions  read  as  follows: 

§  54.520    Cliiidren's  Internet  Protection  Act 
certifications  required  from  recipients  of 
discounts  under  the  Federal  universal 
service  support  mechanism  for  schools  and 
libraries. 
***** 

(f)  *   *   *  The  waiver  shall  be  granted 
upon  the  provision,  by  the  authority 
responsible  for  making  the  certifications 
on  behalf  of  schools  or  libraries,  that  the 
schools  or  libraries  will  be  brought  into 
compliance  with  the  requirements  of 
this  section,  for  schools,  before  the  start 
of  the  third  program  year  after  April  20, 
2001  in  which  the  school  is  applying  for 
funds  under  this  title,  and,  for  libraries, 
before  the  start  of  Funding  Year  2005  or 
the  third  program  year  after  April  20, 
2001,  whichever  is  later. 

(g)  Funding  year  certification 
deadlines — For  Funding  Year  2003  and 
for  subsequent  funding  years,  billed 
entities  shall  provide  one  of  the 
certifications  required  under  paragraph 
(c)(1),  (c)(2)  or  (c)(3)  of  this  section  on 
an  FCC  Form  486  in  accordance  with 
the  existing  program  guidelines 
established  by  the  Administrator. 

[FR  Doc.  03-20205  Filed  8-7-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-1936;  MM  Docket  No.  00-18,  RM- 
9790] 

Radio  Broadcasting  Services; 
Barnwell,  SC,  and  Douglas,  East 
Dublin,  Pembrol(e,  Pulasid,  Statesboro, 
Swainsboro,  Twin  City,  and 
Willacooche,  GA 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  "Final  rule;  denial  of  petition  for 

reconsideration. 

SUMMARY:  This  document  denies  a 
Petition  for  Reconsideration  filed  by 
Bullie  Broadcasting  Corporation 
directed  to  the  Memorandum  Opinion 
and  Order  in  this  proceeding  which 
granted,  in  part,  a  Petition  for 
Reconsideration  filed  by  Multi-Service 
Corporation  to  the  extent  of  withholding 
program  test  authority  for  a  Channel 
257C1  reallotment  to  Pembroke, 
Georgia,  until  a  Channel  256C3 
allotment  at  Barnwell,  South  Carolina, 
commences  operation.  See  67  FR  64818, 
October  22,  2002.  With  this  action,  the 
proceeding  is  terminated. 


ADDRESSES:  Federal  Communications 

Commission,  445  12th  Street  SW., 

Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Hayne,  Mass  Media  Bureau  (202) 

418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  00-18,  adopted  July  24, 
2003,  and  released  July  25,  2003.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  at  Portals  II,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
fi-om  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
1 2th  Street,  S W. ,  Room  CY-B402 . 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  quaIixint@aoI.com. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-20206  Filed  8-7-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-105;  MB  Docket  No.  03-105;  RM- 
10671] 

Radio  Broadcasting  Services;  Glens 
Falls,  Indian  Lake,  Malta  and 
Queensbury,  NY 

AGENCY:  Federal  Commiuiications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  substitutes 
Channel  289A  for  Channel  289B1  at 
Queensbiuy,  New  York,  reallots 
Channel  289A  to  Malta,  New  York,  and 
modifies  the  license  for  Station  WNYQ; 
reallots  Channel  240A  from  Glens  Falls, 
New  York,  to  Queensbury,  New  York, 
and  modifies  the  license  for  Station 
WCQL;  and  allots  Channel  290A  at 
Indian  Lake,  New  York,  in  response  to 
a  petition  filed  by  Vox  New  York,  LLC 
and  Entertronics,  Inc.  See  68  FR  28186, 
May  23,  2003.  The  coordinates  for 
Channel  289A  at  Malta  are  42-58-58 
and  73-48-00.  The  coordinates  for 
Channel  240A  at  Queensbury  are  4^- 
24-12  and  73-40-25.  The  coordinates 
for  Channel  290A  at  Indian  Lake  are  43- 
46-57  and  74-16-20.  Canadian 
concurrence  has  been  requested  for  the 
allotments  at  Indian  Lake,  Malta,  and 


Queensbury,  New  York.  A  filing 
window  for  Channel  2  90 A  at  Indian 
Lake  will  not  be  opened  at  this  time. 
Instead,  the  issue  of  opening  this 
allotment  for  auction  will  be  addressed 
by  the  Commission  in  a  subsequent 
Order.  With  this  action,  this  proceeding 
is  terminated. 

DATES:  Effective  September  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau,   • 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  03-105, 
adopted  July  23,  2003,  and  released  July 
24,  2003.  The  hill  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC's  Reference 
Information  Center,  Portals  D,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  fit)m  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  11,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  title  47  of  the  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  New  York,  is  amended 
by  removing  Glens  Falls,  Channel  240A, 
by  adding  Indian  Lake,  Channel  290A,  by 
adding  Malta,  Channel  289A  and  by 
removing  Channel  289B1  and  adding 
Channel  240A  at  Queensbury. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-20208  Filed  8-7-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Pari  73 


[DA  03-241 3 
10628] 


Radio 
Johnston 


Broaticasting  Services; 
and  Marion,  IL 


Cty; 


agency:  Fee  era]  Communications 
Commissioi  . 

action:  Fini  J  rule. 


SUMMARY:  111  response  to  a  Notice  of 
Proposed  Ri  lie  Making,  68  FR  5860 
(February  5  2003),  this  document 
reallots  Cha  nnel  297B  from  Marion 
Illinois,  to  J  )hnston  City,  Illinois.  The 
coordinates  for  Channel  297B  at 
Johnston  Ci  y  are  37-45-15  North 
Latitude  ani  I  88-56-05  West  Longitude, 
with  a  site  r  sstriction  of  7.4  kilometers 
(4.6  miles)  <  outh  of  Johnston  City, 
Illinois 


Effective  September  8,  2003. 

INFORMATION  CONTACT:  R. 
Gorman,  Media  Bureau,  (202) 
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,  DC  20554,  telephone  202- 
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§73.202    [Anended] 

73.202(b),  the  Table  of  FM 
under  Illinois,  is  amended  by 
Johnston  City,  Channel  297B  and 
Marion,  Channel  297B. 


nj 


Federal  Communications  Commission. 

fohn  A.  Karousos, 

Assistant  Chief.  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-20209  Filed  8-7-03;  8:45  am] 

MLLING  CODE  6712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2468;  MB  Docket  No.  03-116] 

Radio  Broadcasting  Services;  Archer 
City,TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  As  the  result  of  a  proposal  by 
the  Commission,  this  document 
substitutes  Channel  248C2  for  Channel 
248C1  at  Archer  City,  Texas.  This  will 
conform  the  FM  Table  of  Allotments  to 
the  outstanding  construction  permit  of 
Texas  Grace  Communications  for 
Station  KRZB,  Channel  248C2,  Archer 
City,  Texas  (BMPH-19900217IB).  See  68 
FR  26556,  published  May  16.  2003.  The 
reference  coordinates  for  the  Channel 
248C2  allotment  at  Archer  City,  Texas, 
are  33-51-40  and  98-38-52.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  Effective  September  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau, 
(202)418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  03-116, 
adopted  July  30,  2003,  and  released 
August  1,  2003.  The  full  text  of  this 
decision  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC's  Reference  Information 
Center  at  Portals  II,  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC. 

The  complete  text  of  this  decision 
may  also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  11,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol.coin. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  Title  47  of  the  Code  of 

,  Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 


Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
removing  Channel  248C1  and  by  adding 
Channel  248C2  at  Archer  City. 

Federal  Communications  Commission. 
Peter  H.  Doyle, 

Chief,  Audio  Division.  Media  Bureau. 
(FR  Doc.  03-20214  Filed  8-7-03;  8:45  am] 

BILLING  CODE  6712-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docket  No.  011206293-3182-02;  I.D. 
101501A] 

RIN  0648-AK17 

Pacific  Halibut  Fisheries;  Guideline 
Harvest  Levels  for  the  Guided 
Recreational  Halibut  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  to 
implement  a  guideline  harvest  level 
(GHL)  for  managing  the  harvest  of 
Pacific  hahbut  in  the  guided 
recreational  fishery  in  International 
Pacific  Halibut  Commission 
(Commission)  areas  2C  and  3A  in  and 
off  of  Alaska.  The  GHL  establishes  an 
amount  of  halibut  that  will  be 
monitored  annually  in  the  guided 
recreational  fishery.  This  action  is 
necessary  to  allow  NMFS  to  manage 
more  comprehensively  the  Pacific 
halibut  stocks  in  waters  off  Alaska.  It  is 
intended  to  further  the  management  and 
conservation  goals  of  the  Northern 
Pacific  Halibut  Act  of  1982  (Halibut 
Act). 

DATES:  Effective  September  8,  2003. 

ADDRESSES:  Copies  of  the 
Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)   • 
prepared  for  the  proposed  rule  and 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  prepared  for  this  final  rule  may 
be  obtained  from  the  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Juneau,  AK 
99802  1668,  Attn:  I^ori  Gravel-Durall. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glenn  Merrill,  (907)  586-7228  or  e-mail 
at  glenn.mernll@noaa.gov. 
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SUPPLEMENTARY  INFORMATION:  The 

Commission  makes  recommendations 
regarding  management  of  the  Pacific 
hedibut  fishery  imder  the  Convention 
between  the  United  States  and  Canada. 
The  Commission's  recommendations  are 
subject  to  approval  by  the  Secretary  of 
State  with  concurrence  of  the  Secretary 
of  Commerce  (Secretary).  Additional 
management  regulations  that  are  not  in 
conflict  with  regulations  adopted  by  the 
Commission,  may  be  developed  by  the 
North  Pacific  Fishery  Management 
Council  (Council)  to  allocate  harvesting 
privileges  among  U.S.  fishermen. 

The  Halibut  Act  provides  NMFS,  in 
consultation  with  the  Council,  with 
authority  to  implement  such  allocation 
measures  through  regulatory 
amendments  approved  by  the  Secretary. 
In  addition  to  the  Commission 
regulations,  the  commercial  halibut 
fishery  off  Alaska  is  managed  under  the 
halibut  Individual  Fishing  Quota  (IFQ) 
Program  implemented  in  1995. 

Each  year  the  Commission  staff 
assesses  the  abundance  and  potential 
yield  of  Pacific  halibut  using  all 
available  data  from  the  commercial 
fishery  and  scientific  surveys.  Harvest 
limits  for  ten  regulatory  areas  are 
determined  by  fitting  a  detailed 
population  model  to  the  abundance  and 
harvest  data  from  each  area.  A  biological 
target  level  for  total  removals  in  a  given 
area  is  then  calculated  by  multiplying  a 
fixed  harvest  rate  presently  20  percent 
to  the  estimate  of  exploitable  biomass. 
This  target  level  is  called  the  "constant 
exploitation  yield"  (CEY)  for  that  area  in 
the  coming  year.  Each  CEY  represents 
the  target  level  for  total  removals  (in  net 
pounds)  for  that  area.  The  Commission 
.then  estimates  the  sport  and  personal 
use,  subsistence  harvests,  wastage,  and 
bycatch  mortalities  for  each  area.  These 
are  subtracted  from  the  CEY  and  the 
remaining  amount  of  fish  may  be  set  as 
the  catch  quota  or  "setline  CEY"  for 
each  area's  directed  commercial  fixed 
gear  fishery.  The  setline  CEY  is  a  fixed 
quota,  but  other  removals  of  fish  are  not 
allocated  a  specific  quota. 

Harvests  by  the  guided  recreational 
fishery  and  other  non-commercial 
harvests  are  thus  unrestricted  within  the 
CEY  because  no  specific  amoimt  is 
allocated  to  the  guided  fishery.  This 
represents  an  open-ended  allocation  to 
the  guided  recreational  fishery  from 
quota  available  to  the  commercial 
halibut  fishery.  Hence,  as  the  guided 
recreational  fishery  expands,  its 
harvests  reduce  the  pounds  available  to 
be  fished  in  the  commercial  halibut 
fishery  and,  subsequently,  the  value  of 
quota  shares  (QS)  in  the  IFQ  Program. 

The  Council  recognized  the  growth  of 
harvests  in  the  guided  recreational 


fishery  and  adopted  a  problem 
statement  in  1995  that  recognized  that 
ever  increasing  harvests  in  this  fishery 
may  make  achievement  of  Magnuson- 
Stevens  Act  National  Standards  more 
difficidt.  Of  concern  was  the  Coiuicil's 
ability  to  maintain  the  stability, 
economic  viability,  and  diversity  of  the 
halibut  industry,  the  quality  of  the 
recreational  experience,  the  access  of 
subsistence  users,  and  the 
socioeconomic  well-being  of  the  coastal 
communities  dependent  on  the  halibut 
resource.  This  policy  statement  led  to 
the  development  of  a  GHL  policy  that 
would  address  allocative  concerns  in 
the  Coimcil's  problem  statement.  More 
detail  on  the  development  of  the  GHL 
policy  is  provided  in  the  preamble  to 
the  proposed  rule,  published  in  the 
Federal  Register  on  January  28,  2002 
(67  FR  3867). 

Development  of  the  GHL 

This  final  rule  establishes  a  GHL 
policy  which  specifies  a  level  of  harvest 
for  the  guided  recreational  fishery.  If  the 
GHL  is  exceeded,  then  NMFS  will  notify 
the  Council  within  30  days  of  receiving 
information  that  the  GHL  has  been 
exceeded.  At  that  time  the  Council  may 
initiate  analysis  of  possible  harvest 
restrictions  and  NMFS  may  initiate 
subsequent  rulemaking  to  reduce  guided 
recreational  harvests.  This  final  rule 
does  not  establish  specific  harvest 
restrictions  for  the  guided  recreational 
fishery.  This  final  rule  does  not  prevent 
the  Council  from  recommending 
management  measures  before  the  guided 
recreational  fishery  exceeds  a  GHL,  nor 
does  it  obligate  the  Council  to  take 
specific  action  if  the  GHL  is  exceeded. 
Under  this  GHL  policy.  NMFS  would 
notify  the  Council  if  a  GHL  for  the 
guided  recreational  harvests  has  been 
met  or  exceeded. 

This  final  rule  is  the  result  of  ongoing 
efforts  by  the  Coimcil  to  address 
allocation  concerns  between  the 
commercial  IFQ  halibut  fishery  and  the 
guided  recreational  fishery.  The  Council 
has  discussed  the  expansion  of  the 
guided  recreational  halibut  fishery  since 
1993.  In  September  1997,  the  Council 
adopted  two  management  actions 
affecting  the  halibut  guided  recreational 
fishery,  culminating  more  than  4  years 
of  discussion,  debate,  public  testimony, 
and  analysis. 

First,  the  Council  adopted  recording 
and  reporting  requirements  for  the 
halibut  guided  recreational  fishery.  To 
implement  this  requirement,  the  Alaska 
Department  of  Fish  and  Game  (ADF&G) 
Sport  Fish  Division,  instituted  a 
Saltwater  Charter  Vessel  logbook 
(Logbook)  in  1998.  It  complemented 
additional  sportfish  data  collected  by 


the  State  of  Alaska  (State)  through  the 
Statewide  Harvest  Survey  (Harvest 
Survey),  conducted  annually  since 
1977,  and  the  on-site  (creel  and  catch 
sampling)  surveys  conducted  separately 
by  ADF&G  in  Southeast  and 
Southcentral  Alaska. 

The  Council's  second  management 
action  recommended  GHLs  for  the 
guided  recreational  hahbut  fishery  in 
Commission  regulatory  areas  2C  and  3A. 
The  GHLs  were  based  on  the  guided 
recreational  sector  receiving  an 
allocation  of  125  percent  of  its  1995 
harvest.  This  amount  was  equivalent  to 
12.76  percent  and  15.61  percent  of  the 
combined  commercial/guided 
recreational  halibut  quota  in  areas  2C 
and  3A,  respectively. 

The  Coimcit  stated  its  intent  that 
guided  recreational  harvests  in  excess  of 
the  GHL  would  not  lead  to  a  mid-season 
closure  of  the  fishery,  but  instead  woidd 
trigger  other  management  measures  to 
take  effect  in  years  following  attainment 
of  the  GHL.  These  measiu^s  woiUd 
restrict  the  guided  recreational  fishery 
and  maintain  harvests  within  the  GHL 
allocation.  The  overall  intent  was  to 
maintain  a  stable  guided  recreational 
season  of  historic  length,  using  area- 
specific  harvest  restrictions.  U  end-of- 
season  harvest  data  indicated  that  the 
guided  recreational  sector  likely  would 
reach  or  exceed  its  area-specific  GHL  in 
the  following  season,  NMFS  woidd 
implement  measures  to  reduce  guided 
recreational  halibut  harvest. 

Given  the  one-year  lag  between  the 
end  of  the  fishing  season  and 
availability  of  that  year's  harvest  data, 
management  measiu^s  in  response  to 
the  guided  recreational  fleet's  meeting  - 
or  exceeding  the  GHL  would  take  up  to 
two  years  to  become  effective.  However, 
the  Council  did  not  recommend  specific 
management  measures  to  be 
implemented  by  NMFS  if  the  GHL  were 
reached. 

In  December  1997,  the  NMFS  Alaska 
Regional  Administrator  informed  the 
Council  that  publishing  the  GHL  as  a 
regulation  without  specific  management 
measures  would  have  no  regulatory 
effect  on  the  guided  recreational  fleet. 
Further,  because  the  Coimcil  had  not 
recommended  specific  management 
measures  by  which  to  limit  harvests  if 
the  GHL  were  reached,  no  formal 
approval  decision  by  the  Secretary 
would  be  required  for  the  Council's 
proposed  GHL  policy.  Hence,  a  GHL 
proposed  rule  would  not  be  developed 
and  forwarded  for  review  by  the 
Secretary. 

After  being  notified  that  its  1997  GHL 
policy  reconunendation  woidd  not  be 
submitted  for  Secretarial  review,  the 
Council  initiated  a  public  process  to 
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The  public  comment  required  by  the 
APA  can  be  waived  only  for  "good 
cause."  The  harvest  restrictions  in  the 
proposed  rule  likely  could  not  be 
implemented  under  the  "good  cause" 
exemption  of  the  APA.  The  APA 
provides  for  a  "good  cause"  finding 
only  when  the  agency  finds  that  notice 
and  opportunity  for  public  comment 
would  be  impracticable,  uimecessary,  or 
contrary  to  the  public  interest  (5  U.S.C. 
553Cb)(B)).  These  terms  are  narrowly 
defined.  Because  this  "good  cause" 
finding  would  need  to  be  made  at  the 
time  the  harvest  restrictions  are 
implemented,  NMFS  could  not 
conclude  in  advance  that  a  "good 
cause"  finding  would  exist  in  every 
instance  the  GHL  was  exceeded  and 
harvest  restrictions  triggered.  This 
requirement  would  effectively 
undermine  the  goal  of  the  framework 
measures  to  expedite  implementation  of 
harvest  restriction  measures  on  the 
guided  recreational  fishery. 

NMFS  presented  this  letter  to  the 
Coimcil  at  its  April  2002  meeting,  but 
no  action  was  taken.  NMFS  sent  a 
second  letter  to  the  Council  on 
September  6,  2002,  which  further 
clarified  factors  that  may  affect  the 
approval  of  the  GHL  program  and 
suggested  alternative  ways  to  meet  the 
Coimcil's  intent. 

The  September  6,  2002,  letter  noted 
that  the  proposed  rule  could  be 
approved  only  if  it  were  changed  to 
explicitly  provide  for  an  opportunity  for 
public  comment  before  implementing 
any  harvest  restrictions.  This  change 
would  increase  the  amount  of  time 
between  when  the  GHL  is  exceeded  and 
implementing  any  harvest  restrictions, 
because  the  APA  rulemaking  process 
would  require  an  analysis  of  alternatives 
to  the  proposed  harvest  restrictions 
recommended  by  the  Council  under  the 
requirements  of  the  Regulatory 
Flexibility  Act,  the  National 
Environmental  Policy  Act.  Executive 
Order  (E.O.)  12866  (which  requires  a 
Regulatory  Impact  Review),  and  other 
applicable  laws. 

The  Council  discussed  this  letter  in 
October  2002.  The  Council  indicated 
that  its  preferred  course  of  action  would 
be  to  implement  the  GHL  policy  as  a 
rule  and  to  develop  possible  harvest 
restriction  measures  as  necessary  at  a 
later  time  through  a  separate  analytical 
and  rulemaking  process.  Under  this 
scenario,  the  Council  would  undertake 
its  usual  process  of  forwarding 
recommendations  to  NMFS  based  on 
analysis  of  alternatives  each  time 
recreational  guided  harvests  exceed  the 
GHL. 

On  December  2.  2002,  NMFS 
informed  the  Council  by  letter  that 


NMFS  intended  to  proceed  as 
recommended  by  the  Council  in 
October,  with  a  final  rule  to  implement 
the  GHL  policy  without  the  associated 
harvest  restriction  measures.  NMFS 
presented  this  letter  to  the  Council  at  its 
December  2002  meeting.  This  letter 
noted  that  if  the  GHL  were  exceeded, 
subsequent  harvest  restrictions  could  be 
implemented  as  needed  under  normal 
APA  rulemaking  with  the 
accompanying  analyses  (e.g.,  EA/RIR/ 
IRFA).  In  other  words,  this  final  rule 
would  establish  the  GHL  policy  and 
require  NMFS  to  notify  the  Council 
when  a  GHL  is  exceeded,  which  could 
serve  as  a  trigger  for  subsequent 
rulemaking. 

Hence,  this  final  rule  deviates  from 
the  proposed  rule  (January  28,  2002,  67 
FR  3867)  by  omitting  all  of  the  proposed 
restrictions.  The  specific  changes  in  this 
final  rule  from  the  proposed  rule  are 
described  in  the  Changes  from  the 
Proposed  Rule  section  of  this  final  rule. 

Guideline  Harvest  Level 

The  GHL  establishes  a  pre-season 
estimate  of  acceptable  annual  harvests 
for  the  guided  recreational  halibut 
fishery  in  Commission  areas  2C  and  3A. 
To  accommodate  limited  growth  of  the 
guided  recreational  fleet  while 
approximating  historical  harvest  levels, 
the  GHL  for  each  area  is  based  on  125 
percent  of  the  average  of  1995-99 
guided  recreational  harvest  estimates  as 
reported  by  the  ADF&G's  Harvest 
Survey.  The  average  harvest  during  the 
1995-1999  time  period  was  chosen  as 
being  representative  of  recent  trends  in 
guided  fishery  harvests  with  the 
additional  25  percent  over  this  average 
added  to  accommodate  limited  futxu^ 
growth  based  on  estimated  guided 
fishery  harvest  trends.  The  GHLs  equal 
1.432,000  lb  (649.5  mt)  net  weight  in 
area  2C,  and  3,650,000  lb  (1,655.6  mt) 
net  weight  in  area  3A.  These  amounts 
equate  to  13.05  percent,  and  14.11 
percent,  respectively,  of  the  combined 
guided  recreational  and  commercial 
allowable  harvest. 

The  GHLs  are  established  as  a  total 
maximiun  poimdage.  which  is 
responsive  to  annual  reductions  in  stock 
abundance.  In  the  event  of  a  reduction 
in  either  area's  halibut  stocks,  as 
determined  by  the  Conunission,  the  area 
GHL  is  reduced  incrementally  in  a 
stepwise  fashion  in  proportion  to  the 
stock  reduction.  The  GHL  is  reduced  by 
fixed  percentages  if  the  stock  abundance 
falls  below  the  average  1999-2000  stock 
abundance.  The  1999-2000  time  frame 
was  chosen  because  these  were  the  two 
years  most  recent  to  the  Council's 
action. 
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To  compare  the  stock  abundance 
among  years  using  a  uniform  measure, 
the  stock  abundance  will  be  compared 
to  the  average  1999-2000  CEY  using  the 
CEY  established  for  that  year  by  the 
Commission.  The  CEY  is  the  total  target 
biomass  that  may  be  removed  each  year. 
The  Commission  sets  the  CEY  based  on 
the  best  available  information  and  the 
professional  judgment  of  the 
Commission.  As  such,  it  may  reflect 
uncertainty,  or  changes  in  the  stock 
assessment  modeling.  However, 
comparing  the  CEY  each  year  to  the 
average  1999-2000  CEY,  provides  the 
best  available  measure  of  stock 
abundance  trends  between  years. 

The  GHL  in  each  area  is  reduced  in 
stepwise  increments  based  on  a 
reduction  in  the  CEY.  This  reduction 
would  occur  the  year  following  the 
availability  of  the  data  indicating  that  a 
GHL  in  a  given  area  has  been  exceeded. 
This  stepwise  incremental  reduction 
was  chosen  by  the  Coimcil  to  provide 
some  consideration  for  the  natural 
variability  of  halibut  stocks  and  not 
require  the  adoption  of  a  new  GHL 
every  year  if  the  stock  varies  only 
slightly.  For  example,  if  the  halibut 
stock  in  area  2C  were  to  fall  from  1 5  to 
24  percent  below  its  1999-2000  average 
CEY,  then  the  area  2C  GHL  would  be 
reduced  bv  15  percent  from  1,432,000  lb 
(649.5  mt)'to  1,217,200  lb  (552.1  mt).  If 
the  Area  2C  stock  abundance  were  to 
fall  at  least  25  to  34  percent,  then  the 
GHL  would  be  reduced  by  an  additional 
10  percent  from  1,217,200  lb  (552.1  mt) 
to  1,095,480  lb  (496.9  mt).  If  the  stock 
abundance  continued  to  decline  by  at 
least  10  percent  increments,  the  GHL  in 
Area  2C  would  be  reduced  by  an 
additional  10  percent  once  the  stock 
abundance  was  reduced  by  at  least  10 
percent. 

If  abundance  returns  to  its  pre- 
reduction level  (the  1999-2000  average 
CEY),  the  GHL  would  be  stepped  back 
up  in  the  following  year  by 
commensurate  incremental  percentage 
points  to  its  initial  level  of  125  percent 
of  the  average  of  1995-99  guided 
recreational  harvest  estimates.  As  an 
example,  if  the  Area  2C  stock 
abundance  was  19  percent  lower  than 
the  1999-2000  average  stock  abundance, 
the  GHL  would  be  1 5  percent  lower 
than  the  initial  level.  The  Area  2C  GHL 
would  be  1,217,200  lbs.  (552.1  mt).  If 
the  stock  abundance  in  Area  2C 
increased  by  15  percent  over  this  level, 
the  GHL  in  Area  2C  would  be  stepped 
up  to  its  maximum  initial  level  of 
1,432,000  lbs  (649.5  mt). 

If  halibut  stock  abundance  were  to 
increase  above  its  1999-2000  average 
CEY,  then  the  GHL  would  never  exceed 
its  initial  level  of  1,432,000  lb  (649.5  mt) 


in  Area  2C  and  3,650,000  lb  (1,655.6  mt) 
in  Area  3A.  Setting  the  GHL  at  a 
maximum  of  125  percent  of  the  1995- 
1999  harvest  estimates  would  allow  for 
limited  growth  of  the  guided 
recreational  fishery,  but  would 
effectively  limit  further  growth  at  this 
level.  The  Council  chose  not  to  provide 
a  mechanism  to  increase  the  GHL  above 
this  initial  level  if  the  stock  abundance 
increases.  The  Council  clarified  that  its 
goal  for  the  GHL  was  to  provide  a  limit 
on  the  total  amount  of  harvests  in  the 
guided  fishery  that  would  be  designated 
as  a  fixed  poundage  based  on  an  amount 
equal  to  125  percent  of  the  average 
1995-1999  harvests.  This  amount  was 
set  higher  than  existing  harvest  levels  to 
accommodate  some  future  growth  in  the 
recreational  sector.  The  Council  stated 
its  intent  that  the  GHLs  would  not  close 
the  fishery,  but  instead  would  trigger 
other  management  measures  in  years 
following  attainment  of  the  GHL.  The 
overall  intent  was  to  maintain  a  stable 
guided  recreational  fishery  season  of 
historic  length,  using  area-specific 
measures. 

Once  the  Commission  determines  the 
stock  abundance  for  the  year  during  its 
January  meeting,  NMFS  will  review  the 
Commission's  CEY  relative  to  the 
baseline  1999-2000  average  CEY  and 
announce  the  GHL  for  the  year  in  the 
Federal  Register  by  notice  before  the 
beginning  of  the  guided  fishery.  If  the 
GHL  is  exceeded  in  any  year,  then 
NMFS  will  notify  the  Council  in  writing 
that  the  GHL  has  been  exceeded  as  soon 
as  that  information  is  available. 
Currently,  the  only  source  of 
information  on  guided  recreational 
harvests  comes  from  the  Harvest  Survey. 
The  final  results  from  the  Harvest 
Survey  are  typically  available  by  August 
of  the  year  following  the  survey.  Under 
this  data  collection  system,  NMFS 
would  not  have  data  that  the  GHL  was 
exceeded  until  eight  months  after  the 
end  of  the  prior  guided  recreational 
season.  NMFS  has  established  a  contract 
to  develop  a  data  collection  system 
independent  of  the  State's  Harvest 
Survey.  That  system  is  still  under 
development. 

Changes  from  the  Proposed  Rule 

This  final  rule  does  not  implement 
the  framework  harvest  restrictions 
recommended  by  the  Council  and 
published  in  the  Federal  Register  as  a 
proposed  rule  on  January  28,  2002  (67 
FR  3867).  The  final  rule  regulatory  text 
includes:  (1)  the  GHL  in  Areas  2C  and 
3A;  (2)  the  mechanism  for  reducing  the 
GHL  in  years  of  low  abundance  as 
determined  by  the  Commission;  (3)  a 
requirement  for  NMFS  to  publish  the 
GHL  on  an  annual  basis  in  the  Federal 


Register;  and  (4)  a  requirement  for 
NMFS  to  notify  the  Council  in  writing 
within  30  days  of  receiving  information 
that  the  GHL  has  been  exceeded.  At  that 
time,  the  Council  may  choose  to  initiate 
an  analysis  of  alternative  management 
restrictions  on  the  guided  recreational 
fishery  and  propose  harvest  reduction 
restrictions  through  the  usual  APA 
rulemaking  process. 

This  final  rule  also  revises  the 
regulatory  language  to  better  clarify  the 
mechanism  for  reducing  the  GHLs  if  the 
stock  abundance  declines.  This  change 
does  not  modify  the  intent  or  effect  of 
the  language  in  the  proposed  rule  but 
improves  its  readability  and  accuracy. 
The  final  rule  also  removes  the 
definition  of  "guided  recreational 
vessel"  because  existing  regulations  (at 
50  CFR  300.61)  define  a  "charter  vessel " 
and  an  additional  definition  would  be 
duplicative.  This  change  does  not 
modify  the  intent  or  effect  of  the 
language  in  the  proposed  rule.  The  term 
"guided  recreational  fishery"  is  used  in 
the  preamble  to  the  proposed  rule 
because  that  term  has  been  used 
consistently  throughout  the  analytical 
process.  Retaining  the  term  in  this  final 
rule  assists  the  public  by  maintaining 
consistent  terminology. 

The  suite  of  harvest  restrictions 
recommended  by  the  Council  and 
published  in  the  proposed  rule  may  be 
one  of  the  alternatives  that  is  analyzed 
in  subsequent  rulemaking  if  the  GHL  is 
exceeded.  The  Council  may  choose 
other  reasonable  alternative  harvest 
reduction  restrictions  if  the  GHL  is 
exceeded. 

The  specific  regulatory  language  in 
the  proposed  rule  that  is  not 
implemented  in  this  final  rule  includes: 

(1)  the  suite  of  harvest  restrictions  that 
would  apply  if  the  GHL  were  exceeded; 

(2)  the  notification  process  for 
implementing  the  harvest  restriction 
measures;  and  (3)  regulatory  language 
that  would  require  the  Council  to 
review  the  harvest  restriction  measures 
after  their  implementation  to  evaluate 
their  efficacy  in  preventing  further 
excess  harvests  and  recommend  that 
NMFS  adjust  those  measures  as 
necessary  to  ensure  that  the  following 
season's  harvest  levels  do  not  exceed 
the  GHL. 

This  final  rule  imposes  no  restrictions 
on  the  guided  recreational  fishery  as 
outlined  in  the  proposed  rule.  This 
change  from  the  proposed  rule  is 
necessary  to  address  concerns  raised 
about  the  abilify  to  implement  the 
harvest  restriction  measures  without 
providing  opportunity  for  public 
comment  under  APA  rulemaking 
procedures. 


I 
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The  effect  of  removing  this  regulatory 
language  in  I  his  Anal  rule  is  to  establish 
the  GHL  as  aj  notification  to  the  Council 
for  consideration  of  possible  subsequent 
rulemaking,  put  not  to  establish  specific 
harvest  restriction  measures.  While  this 
change  subsl|antially  modifies  the 
regulatory  lahguage  in  the  proposed 
rule,  it  does  :  lot  impose  new  restrictions 
on  the  guidei  i  recreational  fishery.  The 
only  regulate  ry  effect  of  this  action  is  to 
codify  the  Gl  IL  policy,  require  the 
publication  c  f  the  GHL  on  an  annual 
basis  in  Area  s  2C  and  3A,  and  to  require 
NMFS  to  not  fy  the  Council  if  the  GHL 


is  exceeded. 
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clients  also  expressed  support  for  the 
GHL  proposed  rule  as  a  means  to  ciutail 
effort  that  could  adversely  affect  his 
lodge  operations. 

The  principal  reasons  given  for 
supporting  the  proposed  rule  in  these 
letters  were  that  it  would: 

(1)  Establish  an  equitable  allocation 
between  sport  and  commercial  harvests; 

(2)  Provide  additional  secmity  for 
commercial  fishermen  who  have 
invested  in  the  IFQ  Program  and  believe 
that  they  should  be  provided  a  stable 
percentage  of  the  total  halibut  resource; 
and 

(3)  Provide  a  control  on  guided 
recreational  fishery  harvests  in 
nearshore  waters  that  are  used  by 
smaller  commercial  vessels. 

Many  of  the  letters  noted  that 
commercial  fishermen  have  made 
substantial  investments  in  the  IFQ 
program  and  the  lack  of  controls  on 
guided  recreational  fishery  harvests  will 
compromise  their  investment  because 
no  explicit  controls  exist  on  the  future 
growth  of  the  guided  recreational 
harvests  relative  to  the  commercial 
fishery.  Other  letters  noted  that 
consiuners  would  benefit  from  a  healthy 
commercial  resource  and  not  all 
individuals  can  afford  a  guided  fishing 
experience  if  they  want  to  eat  Pacific 
halibut  from  Alaska.  Several  letters 
indicated  that  the  value  of  commercial 
fisheries  extends  to  the  numerous 
services  (e.g.,  grocery  stores,  supply 
stores)  that  commercial  fisheries 
support  in  small  rural  communities. 
Other  letters  noted  that  localized 
depletion  by  gmded  recreational  vessels 
is  a  concern  and  must  be  controlled. 
Some  letters  mention  that  guided 
recreational  operators  are  in  fact 
"commercial  fishermen"  because  they 
derive  their  income  by  their  ability  to 
find  fish  for  their  clients  to  harvest. 
Several  letters  indicate  that  the  Council 
process  that  resulted  in  the 
recommendation  to  adopt  a  GHL  for  the 
guided  recreational  fishery  fleet  was  a 
long,  open  process,  that  allowed  ample 
public  participation. 

Generally,  these  letters  express 
support  for  the  Secretary's  decision  to 
publish  the  proposed  rule  and  proceed 
with  the  GHL.  A  number  of  the 
conunents  are  no  longer  pertinent  given 
the  restructuring  of  the  final  rule  to 
remove  the  frameworked  harvest 
restrictions. 

Letters  Opposing  the  Proposed  Rule 

NMFS  received  12  letters  opposing 
the  establishment  of  a  GHL.  The  authors 
of  all  of  these  letters  identified 
themselves  as  guided  recreational 
fishermen.  Writers  of  these  12  letters 


made  10  unique  comments  on  the 
proposed  rule. 

Most  of  these  comments  specifically 
address  the  harvest  restriction  measiu«s 
that  were  part  of  the  proposed  rule  but 
are  not  included  in  this  final  rule.  These 
comments  may  no  longer  be  pertinent 
given  the  removal  of  the  harvest 
restriction  framework. 

Comment  1 :  The^ided  recreational 
fishery  harvests  comprise  a  relatively 
small  portion  of  overall  harvest  of 
halibut  in  Areas  2C  and  3A.  The 
percentage  of  harvest  is  not  increasing, 
and  controls  or  other  limits  on  the 
guided  fishery  are  not  needed. 

Response:  This  rule  does  not  impose 
any  restrictions  on  the  guided  fishery, 
but  serves  to  notify  the  public  of  the 
GHLs  on  an  annual  basis  and  to  notify 
the  Council  when  the  GHL  is  exceeded. 
The  Council  recommended  that  NMFS 
allocate  resources  between  the  guided 
recreational  and  commercial  sectors  to 
address  longstanding  concerns  raised  by 
the  absence  of  a  specific  allocation  of 
the  halibut  resource  to  the  guided 
recreational  sector.  Althou^  this  rule 
does  not  directly  implement  harvest 
restrictions,  establishing  an  upper  limit 
of  harvest  for  the  guided  recreational 
fishery  is  appropriate  and  necessary  if 
the  commercial  and  guided  recreational 
fleets  wish  to  maintain  the  existing 
harvest  distributions  between  these 
sectors. 

The  GHL  was  explicitly  designed  to 
allow  a  limited  degree  of  growth  in  the 
guided  recreational  fishery  without 
reallocating  the  historic  distribution  of 
harvests  between  the  commercial  and 
recreational  sectors.  The  guided  fishery 
has  not  yet  met  or  exceeded  the 
proposed  GHL  in  either  Area  2C  or  3A. 

Comment  2:  Guided  recreational 
fishery  operations  provide  a  greater 
economic  benefit  to  Alaska  and  riual 
communities  than  the  commercial 
fishery  and  the  GHL  would  impede  this 
economic  benefit  and  the  exercise  of 
free-markets. 

Response:  This  analysis  is  provided  in 
the  EA/RIR/IRFA,  and  indicates  that  the 
relative  economic  impacts  of 
implementing  harvest  restrictions  may 
vary  depending  on  the  measures  used, 
area,  and  particular  aspects  of  the 
fishery  operation.  This  analysis  did  not 
explicitly  indicate  that  guided 
recreational  fishery  operations 
uniformly  provided  a  greater  economic 
benefit  to  Alaska  and  nual 
communities.  This  final  rule  does  not 
impose  harvest  restrictions  on  the 
guided  fishery,  however,  and  is  not 
expected  to  have  a  direct  economic 
effect  on  the  guided  fishery. 

NMFS  considered  the  economic 
effects  of  this  regulation,  among  other 
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factors.  Economic  value  of  the  fishery  is 
one  basis  for  making  an  allocation 
decision,  but  not  the  only  consideration. 
The  Halibut  Act  requires  consideration 
of  a  range  of  factors  when 
recommending  new  management 
measures,  such  as  the  GHL,  that  allocate 
or  assign  halibut  fishing  privileges 
among  various  United  States  fishermen. 
The  Halibut  Act  requires  that  such 
allocation  shall  be  fair  and  equitable  to 
all  such  fishermen,  based  upon  the 
rights  and  obligations  in  existing 
Federal  law,  reasonably  calculated  to 
promote  conservation,  and  carried  out 
in  such  manner  that  no  particidar 
individual,  corporation,  or  other  entity 
afcquires  an  excessive  share  of  the 
halibut  fishing  privileges. 

Comment  3:  The  GHL  will  not 
.-conserve  the  resource.  The  EA/RIR/ 
IRFA  prepared  for  the  GHL  proposed 
rule  states  that  "the  [Commission]  has 
determined  that  resource  conservation 
is  not  a  factor  in  such  allocative 
decisions,"  and  by  implication 
establishing  a  GHL  based  on  concerns 
about  possible  localized  depletion  of  the 
halibut  resource  are  inappropriate. 

Response:  In  1993,  the  Council 
became  concerned  about  both  localized 
depletion  and  "the  potential 
reallocation  of  greater  percentages  of  the 
CEY  from  the  IFQ  fishery  to  the  guided 
recreational  fishery  "[See  67  FR  3867, 
January  28,  2002).  While  the  EA/RIR/ 
IRFA  notes  that  "the  effect  on  the 
halibut  resource  of  allocating  halibut 
between  user  groups  is  negligible,"  it 
also  notes  that  "if  there  was  a  resource 
conservation  concern,  the  (Commission] 
would  be  the  responsible  management 
body,  however,  since  this  is  an 
allocative  issue,  the  management 
responsibility  is  delegated  to  the 
Council." 

The  EA/RIR/IRFA  notes  that  "while 
there  may  be  biological  concerns 
associated  with  localized  depletion  of 
halibut  stocks,  the  guided  recreational 
fishery  sector  may  not  be  the  only 
contributor  to  localized  depletions.  In 
summary,  none  of  the  alternatives 
would  be  expected  to  have  a  significant 
impact  on  the  environment."  This 
indicates  that  the  basis  for  this  action  is 
largely  one  based  on  concerns  for 
allocation  and  that  the  potential  effect  of 
this  action  on  the  environment  is  not 
significant.  The  commenter  correctly 
notes  that  the  EA/RIR/IRFA  does  not 
provide  conclusive  evidence  of 
localized  depletion  attributable  to  the 
guided  recreational  fleet. 

Although  concerns  about  the  potential 
effects  of  the  guided  fishery  on  localized 
depletion  of  halibut  stocks  may  have 
diminished  over  the  past  several  years 
while  the  Coimcil  considered  this  action 


and  NMFS  developed  this  final  rule,  the 
allocative  concerns  have  not.  The 
Council  and  NMFS  have  the  authority 
and  responsibility  to  address  allocation 
concerns.  This  rule  addresses  those 
concerns  by  establishing  a  mechanism 
for  notifying  the  Coimcil  that  it  may 
wish  to  consider  additional  rulemaking 
to  restrict  the  guided  recreational  fleet  if 
the  GHL  is  exceeded. 

Comment  4:  The  GHL  could  constrain 
harvests  and  force  guided  recreational 
fishery  vessels  to  target  other  stocks 
(e.g.,  salmon  and  lingcod)  that  may  be 
fully  exploited,  The  EA/RIR/IRFA  notes 
that  "other  species  of  salmon,  as  well  as 
rockfish  and  lingcod  stocks  would  be 
impacted  if  guided  recreational  fishery 
operators  increased  thefr  fishing  effort 
on  these  stocks  in  response  to  a  GHL  on 
halibut.  ADF&G  has  expressed 
conservation  concerns  for  lingcod  and 
rockfish  stocks  in  most  areas  of 
Southeast  Alaska.  Based  on  these 
concerns  the  Board  has  adopted  very 
restrictive  regulations  for  yelloweye 
rockfish  in  the  Sitka  and  Ketchikan 
areas  and  for  lingcod  in  the  Sitka  area. 
Increased  exploitation  by  the  guided 
sector  due  to  a  GHL  would  add  to  these 
conservation  concerns." 

Response:  The  implementation  of  die 
GHL  without  any  regulatory  restrictions 
would  not  be  expected  to  have  any 
distributional  effects  on  the  guided 
fishery  fleet,  and  is  not  expected  to  have 
a  significant  effect  on  the  human 
environment  Additionally,  ADF&G  and 
the  Board  may  choose  to  implement 
additional  management  measures  if  the 
implementation  of  the  GHL  is  perceived 
to  have  an  adverse  effect  on  state 
managed  resources.  At  the  time  that  any 
additional  management  measures  are 
developed,  those  considerations  may  be 
addressed. 

Comment  5:  The  GHL  proposed  rule 
contradicts  NMFS'  comtnitment  to 
promote  recreational  fisheries  under 
E.O.  12962.  (E.O.  directing  Federal 
agencies  to  enhance  recreational  fishing 
opportunities). 

Response:  "This  rule  does  not  diminish 
that  productivity  or  countermand  the 
intent  of  E.O,  12962.  Because  this  final 
rule  does  not  impose  any  regulatory 
restrictions  on  the  guided  recreational 
fishery  it  would  not  limit  or  otherwise 
curtail  participation  in  the  guided 
recreational  fishery.  E.O.  12962  was 
signed  in  1995,  and  directs  Federal 
agencies  to  improve  the  quantify, 
function,  sustainable  productivify,  and 
distribution  of  aquatic  resources  for 
increased  recreational  fishing 
opportunities  "to  the  extent  permitted 
by  law  and  where  practicable."  This 
E.O.  does  not  diminish  NMFS' 
responsibility  to  address  allocation 


issues,  nor  does  it  require  that  NMFS  or 
the  Council  limit  their  ability  to  manage 
recreational  fisheries.  E.O.  12962 
provides  guidance  to  NMFS  to  improve 
the  potential  productivity  of  aquatic 
resources  for  recreational  fisheries. 

Comment  6:  The  Council  developed 
the  proposed  rule  without  any 
consideration  of  analysis  of  potential 
socio-economic  impacts. 

Response:  The  EA/RIR/IRFA  analyzes,' 
among  other  issues,  the  socio-economic 
impacts  of  the  proposed  rule  for  the 
GHL  and  the  associated  harvest 
restriction  measures.  This  analysis 
addresses  the  potential  socio-economic 
impacts  of  the  GHL  proposed  rule  using 
the  best  available  data.  The  FRFA 
prepared  for  this  final  rule  reviews  the 
economic  effects  of  this  final  rule. 

Comment  7:  Public  access  to  the 
resource  will  be  diminished  by  the 
implementation  of  the  GHL. 

Response:  This  rule  does  not  limit 
guided  recreational  harvests  or  public . 
access  to  fishery  resources.  This  rule 
serves  only  to  notify  the  public  on  an 
annual  basis  of  the  GHLs  in  Areas  2C 
and  3A,  to  codify  the  GHL  policy  and 
to  provide  a  mechanism  for  NMFS  to 
notify  the  Council  once  the  GHL  has 
been  exceeded. 

Comment  8:  The  accuracy  of  the 
Logbook  data  used  to  determine  the 
GHL  is  suspect,  should  not  have  been 
used  in  this  process,  and  should  not  be 
used  in  any  future  management 
decisions.  The  author  of  the  letter  notes 
that  in  a  September  2001  memorandum, 
ADF&G  raised  some  concerns  about  the 
use  of  Logbook  data  for  management 
purposes. 

Response:  The  GHL  is  based  on  125 
percent  of  the  average  of  1995-1999 
guided  recreational  harvests  using  data 
gathered  from  the  ADF&G  Harvest 
Survey.  The  GHL  is  not  based  on  data 
from  the  Logbook.  The  Harvest  Survey 
is  considered  accurate  for  purposes  of 
estimating  guided  recreational  harvests 
on  a  fleetwide  basis.  ADF&G  is  no 
longer  collecting  data  on  halibut 
harvests  using  the  Logbook.  Fleetwide 
harvests  would  be  monitored  relative  to 
the  GHL  using  the  Harvest  Survey. 
Because  this  rule  does  not  implement 
harvest  restriction  measures,  data  from 
the  Logbook  would  not  be  used  to 
implement  this  final  rule.  NMFS 
currently  is  reviewing  alternative  means 
of  gathering  data  for  collecting  data  and 
monitoring  harvests  in  the  guided 
recreational  fleet  for  other  management 
purposes. 

Comment  9:  The  absence  of  Logbook 
data  w^ill  not  allow  NMFS  to  implement 
any  possible  GHL  restrictions  without  a 
two-year  delay,  which  is  unacceptable. 
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flespo/ise.frhe  EA/RIR/IRFA 
indicated  thi  t  the  Harvest  Survey  could 
be  used  and  the  one-year  lag  between 
the  end  of  th ;  ftshing  season  and 
availability  c  f  that  year's  harvest  data 
was  anticipa  ed  as  was  the  possibility 
that  it  would  take  up  to  two  years  for 
management  measiues  to  be 
implementec .  This  final  nde  does  not 
implement  h  irvest  restrictions  and 
Logbook  datj  are  not  required  for 
monitoring  fleet  wide  harvests.  NMFS 
currently  is  reviewing  alternative  data 
collection  methods  for  the  guided 
recreational  fleet  and  reduce  this  delay 
between  exc^ding  the  GHL  and 
notification  ai  the  Council.  These  data 
collection  methods  would  supplement 
the  existing  Harvest  Survey  and  provide 
additional  iniormation  on  fleetwide  and 
individual  vessel  harvests. 

Comment  j  0:  The  proposed  rule  does 
not  provide  a  mechanism  for  the  GHL  to 
increase  if  thi  s  stocks  increase  and 
therefore  lim  ts  guided  recreational 
harvests  if  ha  ibut  abundance  increases. 
This  would  li  mit  the  guided  recreational 
fleet  to  a  sma  ler  percentage  of  the 
overall  availa  ale  exploitable  biomass 
relative  to  the  commercial  fleet.  The 
GHL  should  1  e  modified  to  increase 
diuing  perioc  s  of  higher  stock 
abundance. 

Response: '  'he  goal  for  the  GHL  is  to 
provide  a  lim  t  on  the  total  amount  of 
harvests  in  th  s  guided  fishery  that 
would  be  des  gnated  as  a  fixed 
poundage  bas  ed  on  an  amount  equal  to 
125  percent  o "  the  average  1995-1999 
harvests.  Thia  amount  was  set  higher 
than  existing  larvest  levels  to  ^ 

accommodate  some  future  growth  in  the 
recreational  a  sctor.  The  intent  is  not  to 
close  the  fish(  iry,  but  additional 
management  i  neasures  may  be  triggered 
in  years  folloi  iring  attainment  of  the 
GHL.  The  ove  rail  intent  was  to  maintain 
a  stable  guide  i  recreational  fishing 
season  of  hist  )ric  length,  using  area- 
specific  meas  ues. 

The  GHL  is  not  a  fixed  percentage  of 
the  total  halih  ut  biomass  available  for 
exploitation  a  ad  it  was  not  envisioned 
that  the  GHL  '  vould  increase  if  stock 
abundance  in  :reased.  The  decision  to 
fix  the  GHL  a1  a  maximum  level  with 
some  reduction  in  the  GHL  as  stock 
abundance  de  creases  was  based  on 
several  factors  including:  (1)  Halibut  are 
believed  to  be  at  high  abimdance  but  are 
declining,  according  to  recent 
Commission  stock  assessments,  making 
it  unlikely  the  t  stock  abundance  will 
increase;  (2)  t  le  current  level  of  harvests 
by  the  guided  recreational  sector  are 
below  the  GH  .s  in  both  Area  2C  and 
3A;  and  (3)  pi  blic  comment  received 
during  the  Co  mcil  deliberations 
advocated  seti  ing  the  GHL  as  a  fixed 


poundage  that  would  be  adjusted  in  a 
stepwise  fashion  if  abimdance 
decreases.  . 

Based  on  these  factors,  the  GHL  is  not 
designed  to  increase  if  stock  abundance 
increases.  However,  this  final  rule  does 
not  impose  specific  harvest  restrictions 
if  the  GHL  is  exceeded.  If  stock 
abundance  does  increase  and  the  GHL  is 
exceeded  in  a  specific  area,  then  the 
Council  can  review  the  appropriateness 
of  pursuing  additional  subsequent 
rulemaking  at  that  time,  including  a 
review  of  the  mechanism  used  to  set  the 
GHL. 

State  Comments  on  the  Proposed  Rule 

The  ADF&G  also  provided  written 
comments  on  the  proposed  rule. 

Comment  1:  The  description  of  CEY 
in  the  preamble  to  the  proposed  rule  as 
it  relates  to  total  allowable  harvests  is 
incorrect. 

Response:  The  preamble  to  the 
proposed  rule  described  the  CEY  as  a 
specific  allocation  to  the  commercial 
fishery,  which  is  not  accurate.  The 
statement  in  the  preamble  to  this  final 
rule  has  been  corrected  to  more 
accurately  describe  CEY  as  an  estimate 
of  the  total  allowable  harvests, 
including  harvests  by  the  guided 
fishery,  sport  anglers,  and  as  bycatch  in 
other  fisheries. 

Comment  2:  The  preamble  to  the 
proposed  rule  does  not  adequately 
define  how  stock  biomass  is  defined. 
Differences  exist  between  the 
Commission  model  estimates  of  CEY 
and  the  setline  CEY  actually  approved 
by  the  Commission  for  the  commercial 
fishery.  These  differences  could  affect 
how  stock  abundance  is  measured  and 
applied  relative  to  the  GHL. 

Response:  The  Commission 
determines  the  total  biomass  based  on  a 
variety  of  model  estimates,  data  sources, 
and  consideration  of  uncertainty  in  the 
model  estimates.  The  proposed  rule  did 
not  specify  the  particular  method  that 
would  be  used  to  estimate  changes  in 
stock  biomass  and  model  estimates  may 
vary  among  years.  An  appropriate 
measure  is  the  CEY.  The  CEY  is  a 
numerical  determination  of  the  amount 
of  biomass  available  for  total  removals 
(i.e.,  harvests,  bycatch)  from  the  fishery. 
The  CEY  incorporates  uncertainty  that 
may  exist  in  the  fishery  stock 
assessment  models  and  may  vary  fi-om 
the  stock  assessment  models  based  on 
the  professional  judgment  of  the 
Conunission.  The  CEY  reflects  the 
amount  of  biomass  available  for  harvest 
on  an  annual  basis  and  is  therefore  a 
reasonable  proxy  for  comparing  stock 
abundance  on  an  interaiuiual  basis.  The 
CEY  is  distinct  from  the  "setline  CEY" 
which  is  the  specific  catch  limit  for  the 


commercial  fishery,  and  is  a  portion  of 
the  overall  CEY.  The  final  rule  has  been 
modified  from  the  proposed  rule  to 
clarify  that  the  CEY  will  be  used  as  the 
means  for  comparing  stock  abundance 
among  years. 

Comment  3:  The  proposed  rule  does 
not  specifically  address  localized 
depletion  concerns  that  are  described  in 
the  Council's  Problem  Statement  which 
guided  the  development  of  this 
proposed  rule.  The  proposed  rule  does 
not  address  these  concerns  because  the 
GHL  and  associated  harvest  restriction 
measures  would  apply  on  an  area-wide 
basis. 

Response:  This  action  does  not 
directly  resolve  all  of  the  problems 
raised  in  the  Problem  Statement 
adopted  by  the  Council.  This  final  rule 
does  not  impose  harvest  restrictions  and 
the  specific  management  measures 
which  may  address  any  possible 
localized  depletion  would  need  to  be 
developed  by  additional  future 
rulemaking. 

At  the  time  the  Council  developed  the 
Problem  Statement,  it  was  concerned 
about  the  potential  adverse  effects  of 
localized  depletion  and  cited  localized 
depletion  as  well  as  allocation  debates 
as  problems  in  the  management  of  the 
guided  halibut  fishery.  The  EA/RIR/ 
IRFA  indicated  that  localized  depletion 
may  not  be  as  great  of  a  concern  as 
originally  assumed.  Allocation  issues 
also  are  addressed  by  the  proposed  rule. 
Because  this  final  rule  does  not  impose 
harvest  restriction  measures,  it  would 
not  address  potential  localized 
depletion. 

Comment  4:  The  preamble  to  the 
proposed  rule  does  not  provide 
adequate  consideration  of  overall 
economic  efficiency  and  the  impact  of 
this  rule  on  the  guided  recreational 
halibut  fishery. 

Response:  The  preamble  to  the 
proposed  riile  notes  that  the  Council 
prepared  an  EA/RIR/IRFA  that  examines 
the  economic  effect  of  this  rule.  The  EA/ 
RIR/IRFA  notes  that  the  economic 
effects  on  the  guided  recreational 
fishery  were  calculated  with  the  best 
available  data  which  was  limited  for 
some  aspects  of  the  analysis.  The 
preamble  to  the  proposed  rule  provides 
a  brief  review  of  the  effects  of  this  action 
on  economic  efficiency.  The  preamble 
to  the  proposed  rule  refers  the  reader  to 
the  EA/RIR/IRFA  for  additional 
discussion.  An  FRFA  was  prepared  and 
it  addresses  the  economic  impacts  of 
this  final  rule. 

Comment  5:  Logbook  data  should  not 
be  used  for  the  estimation  of  harvests  or 
management  of  the  guided  recreational 
fishery. 
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Response:  This  final  rule  does  not  rely 
on  the  Logbook  for  monitoring  the  GHL. 
The  Harvest  Survey  will  be  used  to 
estimate  annual  harvests  by  the  guided 
recreational  fleet  since  the  Logbook  no 
longer  collects  data  on  halibut  harvest 
in  the  guided  recreational  fleet.  NMFS 
is  exploring  the  development  of  a  data 
collection  system  to  augment  the 
Harvest  Survey.  This  final  rule  does  not 
implement  harvest  restrictions  and  data 
on  individual  vessel  harvests  are  not 
required  at  this  time. 

Comment  6:  The  mechanism  for 
implementing  the  harvest  restriction 
measures  without  the  use  of  the 
Logbook  for  monitoring  and 
enforcement  is  unclear. 

Response:  This  find  rule  does  not 
impose  harvest  restrictions  on  the 
guided  recreational  fleet.  As  stated 
earlier,  NMFS  is  in  the  process  of 
developing  a  new  data  collection 
program  for  the  guided  recreational 
fishery.  That  program  could  be  used  if 
the  Council  were  to  recommend,  and 
the  Secretary  were  to  adopt,  any 
additional  management  measures 
during  subsequent  rulemaking. 

Classification 

Included  in  this  final  rule  is  the  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
that  contains  the  items  specified  in  5 
U.S.C.  604(a).  The  FRFA  consists  of  the 
IRFA,  the  comments  and  responses  to 
the  proposed  rule,  and  the  analyses 
completed  in  support  of  this  action.  A 
copy  of  the  IRFA  is  available  from  the 
Council  [see  ADDRESSES).  The  preamble 
to  the  proposed  rule  included  a  detailed 
summary  of  the  analyses  contained  in 
the  IRFA,  and  that  discussion  is  not . 
repeated  in  its  entirety  here. 

Statement  of  Objective  and  Need 

A  description  of  the  reasons  why  this 
action  is  being  considered,  and  the 
objectives  of  and  legal  basis  for  this 
action  are  contciined  in  the  preamble  to 
the  proposed  rule  and  are  not  repeated 
here. 

Summary  of  Significant  Issues  Raised 
in  Public  Comments 

Comments  received  prior  to  the  close 
of  the  comment  period  for  the  proposed 
rule  focused  on  a  range  of  issues. 
Specifically,  many  comments  addressed 
issues  related  to  the  implementation  of 
a  framework  of  harvest  restriction 
measures  which  are  no  longer  a  part  of 
this  final  rule.  These  comments  are 
addressed  in  detail  in  the  preamble.  For 
a  summary  of  the  comments  received, 
refer  to  the  section  above  titled 
"Comments  and  Responses." 


Description  and  Estimate  of  Number  of 
Small  Entities  to  Wliich  the  Rule  Will 
Apply 

A  description  and  estimate  of  the 
number  of  small  entities  to  which  the 
rule  will  apply  is  provided  in  the  IRFA 
and  IRFA  summary  contained  in  the 
Classification  section  of  the  proposed 
rule  and  is  not  repeated  here.  The  final 
rule  has  been  modified  from  the 
proposed  rule  and  the  number  of  small 
entities  to  which  the  rule  will  apply  has 
been  affected  by  these  changes.  As 
noted  in  the  preamble,  no  entities  are 
directly  regulated  by  this  action.  This 
action  serves  as  a  notification  for  the 

'  public  and  the  Council  that  a  specific 
harvest  level  has  been  reached.  NMFS 
provides  this  notification  process  and 
no  small  entities  are  regulated  once  a 
GHL  is  reached  without  additional 
action  by  the  Council  and  NMFS.  This 
FRFA  is  being  undertaken  because  an 
IRFA  was  prepared  for  the  proposed 
rule  which  contained  measiues  that 
would  have  regulated  small  entities. 
Those  measures  are  no  longer  part  of 

i  this  final  rule. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

A  description  of  projected  reporting, 
recordkeeping,  and  other  compliance 
requirements  is  provided  in  the  IRFA 
and  IRFA  summary  contained  in  the 
Classification  section  of  the  proposed 
rule  and  is  not  repeated  here. 

Steps  Taken  to  Minimize  Economic 
Impacts  on  SmaU  Entities 

This  rule  would  (1)  establish  the  GHL 
in  Areas  2C  and  3A;  (2)  describe  the 
mechanism  for  reducing  the  GHL  in 
years  of  low  abundance  as  determined 
by  the  Commission;  (3)  establish  a 
requirement  for  NMFS  to  publish  the 
GHL  on  an  annual  basis  in  the  Federal 
Register;  and  (4)  require  NMFS  to  notify 
the  Council  in  writing  within  30  days  of 
receiving  information  that  the  GHL  has 
been  exceeded.  The  potential  economic 
impacts  of  these  measures  are  described 
in  detail  in  the  IRFA  and  IRFA  summary 
contained  in  the  classification  section  of 
the  proposed  rule  and  in  the  preamble 
of  this  final  rule.  This  action  does  not 
directly  regulate  small  entities  and 
would  not  have  an  impact  on  those 
entities.  No  measures  were  taken  to 
reduce  impacts  on  small  entities  beyond 
those  afready  taken  with  the 
development  of  alternatives  in  the  IRFA. 
The  IRFA  considered  an  alternative  that 
would  have  maintained  the  status  quo. 
The  regulatory  effect  described  in  this 
action  is  effectively  the  same  as  the  no 


action  alternative  developed  in  the 
IRFA. 

NMFS  is  not  aware  of  any  alternatives 
in  addition  to  those  considered  in  this 
action  that  would  accomplish  the 
objectives  of  the  Magnuson-Stevens  Act 
and  other  applicable  statutes  while 
further  minimizing  the  economic  impact 
of  the  rule  on  small  entities.  The  impact 
on  small  entities  under  this  action  is  the 
same  as  the  status  quo  for  the  small 
entities  in  the  Pacific  halibut  and 
sablefish  IFQ  fisheries  and  the  guided 
halibut  recreational  fishery. 

The  IRFA  anedyzed  alternatives  that 
would  have  established  a  series  of 
frameworked  harvest  restriction 
measures  as  well  as  a  moratorium  on 
new  participants  to  the  guided 
recreational  halibut  fishery  as  well  as 
the  no-action  alternative.  The  no  action 
alternative  would  have  resulted  in  no 
changes  to  existing  fishing  patterns  by 
the  guided  recreational  fleet.  This 
alternative  was  not  chosen,  however,  in 
order  to  implement  the  GHL  policy  and 
notification  process  described  in  this 
proposed  rule.  The  net  economic  effect 
of  this  action  is  the  same  as  the  no 
action  alternative.  The  analysis 
supporting  this  statement  is  provided  in 
the  IRFA  and  is  not  repeated  here. 

The  IRFA  also  examined  an 
alternative  that  would  have 
implemented  a  series  of  frameworked 
harvest  restriction  measures  if  a  GHL 
were  exceeded.  This  alternative  would 
have  been  expected  to  result  in  more 
significant  economic  impacts  on  guided 
recreational  vessels  than  the  action 
being  implemented.  The  analysis 
supporting  this  statement  is  provided  in 
the  IRFA  and  is  not  repeated  here. 

The  IRFA  also  examined  an 
alternative  that  would  have 
implemented  a  moratorium  on  new 
participants  in  the  guided  recreational 
fishery.  This  alternative  would  have 
been  expected  to  result  in  more 
significant  economic  impacts  on  guided 
recreational  vessels  than  the  action 
being  implemented.  The  analysis 
supporting  this  statement  is  provided  in 
the  IRFA  and  is  not  repeated  here. 

Small  Entity  Compliance  Guide 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that,  for  each  rule  or  group 
of  related  rules  for  which  an  agency  is 
required  to  prepare  a  FRFA,  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  "small  entity 
compliance  guides.  "  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  comply  with  a  rule 
or  group  of  rules.  This  paragraph  serves 
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additioi  ai 


any 

this  action 


as  the  small  entity  compliance  guide. 
Small  entities  are  not  required  to  take 
actions  to  comply  with 
fMFS  will  publish  the  GHL 
basis  and  notify  the 
GHL  is  exceeded.  These 
require  any  additional 
Tom  small  entities.  Copies 
ule  are  available  from 
Addresses)  and  at  the 
site:  http:// 
nc^a.gov/ 


on  an  annua 
Council  if 
actions  do 
compliance 
of  this  final 
NMFS  {see 
following  V 
iMvw.fakr. 


tie 
njt 


Need  for  ani  Objectives  of  the  Final 
Rule 


This  final 
implement  a 
this  final  ml ; 
that  a  specific 
achieved  by 
fishery.  This 
the  provisiois 

This  final 
be  not  signif  cant 
Executive  Oi  der 


rule  is  necessary  to 

GHL  policy.  The  intent  of 
is  to  notify  the  Council 
level  of  harvest  has  been 

the  guided  recreational 

action  is  consistent  with 
of  the  Halibut  Act. 

•ule  has  been  determined  to 
for  the  piuposes  of 
12866. 


If  the  Annual  Total  Constant  Exploitation 

Yield  for  H4lit>ut  in  Area  2C  is  More 

Than: 


(i)  9,027,000  l4s. 
(4094.5  mt) 

(ii)  7,965.000  l|)S. 
(3612.9  mt) 


(iii)  6,903,000 
(3,131.2  mt) 

(iv)  5,841,000 
(2,649.4  mt) 


(V)  4,779,000  l()S 
(2,167.7  mt) 


Regi  iti 


(2)  NMFS 
Federal 

establishing 
Area  3B  for 
days  of  receiymg 
Commission 
constant  exp 

(3)  If  the 
is  exceeded 
Council  in 
been  exceed^ 
receiving 
been  exceede|d 
[FR  Doc.  03-: 
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This  final  rule  complies  with  the 
Halibut  Act  and  the  Council's  authority 
to  implement  allocation  measures  for 
the  management  of  the  halibut  fishery. 

List  of  Subjects  in  50  CFR  Part  300 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements.  Treaties. 

Dated:  August  4,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

m  For  the  reasons  set  out  in  the  preamble, 
50  CFR  part  300  is  amended  as  follows: 

PART  300— INTERNATIONAL 
RSHERIES  REGULATIONS 

■  1 .  The  authority  citation  for  50  CFR 
part  300  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq. 

m  2.  Section  300.61  is  amended  by 
adding,  in  alphabetical  order,  the 


following  definitions  for  "guideline 
harvest  level"  and  "halibut  harvest"  to 
read  as  follows: 

§300.61     Definitions. 

***** 

Guideline  harvest  level  (GHL)  means  a 
level  of  allowable  halibut  harvest  by  the 
charter  vessel  fishery. 

Halibut  harvest  means  the  catching 
and  retaining  of  any  halibut. 


■  3.  In  §  300.65,  paragraph  (i)  is  added  to 
read  as  follows: 

§300.65  Catcti  sharing  plan  and  domestic 
management  measures  in  waters  in  and  off 
Alasl(a. 


(i)  Guideline  harvest  level.  (1)  The 
annual  GHLs  for  regulatory  areas  2C  and 
3 A  are  determined  as  follows: 


bs. 


t>s. 


Than  the  GHL  for  Area  2C  will 
be: 


1 ,432,000  lbs. 
(649.5  mt) 

1,217,000  lbs. 
(552.0  mt) 

1,074,000  lbs. 
(496.7  mt) 

931,000  lbs.  . 
(447.2  mt) 

788,000  lbs.  . 
(357.4  mt) 


If  the  Annual  Total  Constant 

Exploitation  Yield  for  Halibut  in 

Area  3A  is  More  Than: 


21,581,000  lbs. 
(9,788.9  mt)  .... 

19,042,000  lbs. 
(8637  3  mt) 

16,504,000  lbs. 
(7,485.9  mt) 

13,964,000  lbs. 
(6334.0  mt) 

11,425,000  lbs. 
(5,182.3  mt) 


Than  the  GHL  for  Area  3A  will 
be: 


3,650,000  lbs. 
(1655.6  mt). 

3,103,000  lbs. 
(1407.0  mt). 

2,734,000  lbs. 
(1266.4  mt). 

2,373,000  lbs. 
(1,139.9  mt). 

2,008,000  lbs. 
(910.8  mt). 


1  dll  publish  a  noticfe  in  the 
:er  on  an  annual  basis 
he  GHL  for  Area  2C  and 
calendar  year  within  30 
information  from  the 
which  establishes  the 
citation  yield  for  that  year. 

in  either  Area  2C  or  3A 
^JMFS  will  notify  the 
w  iting  that  the  GHL  has 
within  30  days  of 
information  that  the  GHL  has 


t  lat  I 


GiL 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docltet  No.  030514123-3162-02;  I.D. 
041003B] 

RIN  0648-AQ76 

Fisheries  of  the  Northeastern  United 
States;  Northeast  Multispecies 
Fishery;  Framework  Adjustment  38  to 
the  Northeast  Multispecies  Fishery 
Management  Plan;  Correcting 
Amendment 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correcting 

amendment. 


SUMMARY:  NMFS  issued  a  final  rule  to 
implement  measures  contained  in 
Framework  Adjustment  38  (Framework 
38)  to  the  Northeast  (NE)  Multispecies 
Fishery  Management  Flan  (FNff)  to 
exempt  a  fishery  from  the  Gulf  of  Maine 
(GOM)  Regulated  Mesh  Area  mesh  size 
regulations.  The  final  rule  implementing 
Framework  38  was  published  in  the 
Federal  Register  on  July  9,  2003.  One  of 
the  coordinates  contained  in  the  Gulf  of 
Maine  (GOM)  Grate  Raised  Footrope 
Trawl  Whiting  Fishery  Exemption  Area 
table  was  incorrect.  NMFS  published  a 
correcting  amendment  on  July  25,  2003. 
However,  in  the  correction  document, 
the  headings  in  the  three  columns  of  the 
table,  GOM  Grate  Raised  Footrope  Trawl 
Whiting  Fishery  Exemption  Area,  are 
incorrect.  This  document  corrects  those 
errors. 

DATES:  This  regulation  is  effective 
August  8,  2003. 


Federal  Register / Vol.  68,  No.  153 /Friday,  August  8,  2003 /Rules  and  Regulations  47265 


TOR  FURTHER  INFORMATKDN  CONTACT:  E. 

Martin  Jaffa,  Fishery  Policy  Analyst, 
978-281-9272. 

SUPPLEMENTARY  INFORMATION: 
Need  for  the  CorrectiGn 

The  final  rule  implementingineasures 
contained  in  Framework  38  to  the  FMP 
Was  published  in  the  Federal  Register 
on  July  9,  2003  (68  FR  40810),  and 
became  effective  on  the  date  of 
publication.  The  North  Latitude 
coordinate  for  Point  GRF5  (44°  58.5')  in 
the  table,  GOM  Grate  Raised  Footrope 
Trawl  Whiting  Fishery  Exemption  Area, 
contained  in  §  648.80(a)(16),  was 
incorrect  in  the  final  rule  dociunent.  A 
final  rule;  correcting  amendment  was 
published  In  the  Federal  Register  on 
July  25,  2003  (68  FR  43974).  That 
document  corrected  the  North  Latitude 
coordinate  for  Point  GRF5,  which  is  43° 
58.8'.  However,  in  the  correction 
dociunent  published  July  25,  2003,  the 
headings  contained  in  the  table  in 
§  648.80(a){16)  were  incorrect. 

Therefore,  because  the  final  rule 
published  on  July  25,  2003,  which  was 
the  subject  of  FR  Doc.  03-18894, 
contained  incorrect  table  headings  in 
§  648.80(a)(16),  on  page  43974,  in  the 
first  colimm  of  the  table  the  column 
heading  "Point  N."  is  removed  and  in 
its  place  "Point"  is  added.  In  the  second 
column  of  the  table  the  column  heading 
"Lat.W."  is  removed  and  in  its  place  "N. 
Lat."  is  added.  In  the  third  coliunn  the 
heading  "Long."  is  removed  and  in  its 
place  "W.  Long."  is  added. 

This  document  corrects  the  table 
under  §  648.80(a)(16)  as  follows: 

List  of  Subiects  in  50  CFR  Part  648 

Fishing,  Fisheries,  Reporting  and 
recordkeeping  requirements. 

■  For  the  reasons  stated  in  the  preamble, 
50  CFR  part  648  is  correctly  amended  to 
read  as  follows: 

PART  648— FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

■  1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

■  2.  In  §  648.80,  the  table  contained  in 
paragraph  (a)(16)  is  corrected  to  read  as 
follows: 

§648.80    Multispecies  regulated  mesh 
areas  and  restrictions  on  gear  and  methods 
of  fishing. 


(a)  *  *  * 
(16)  *  *  * 


GOM  GRATE  RAISED  FOOTROPE 
TRAWL  WHITING  FISHERY  EX- 
EMPTION AREA 

(July  1  through  Novemtier  30) 


Point 

N.  Lat. 

W.  Long. 

GRF1  

43°  15' 

70°  35.4' 

GRF2  

43°  15' 

70°  OC 

GRF3  

43°  25.2' 

70°  OC 

GRF4  

43°  41 .8' 

69°  20' 

GRF5  

43°  58.8' 

69°  20' 

Dated:  August  4,  2003. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

[FR  Doc.  03-20286  Filed  8-7-03;  8:45  am] 
BILLING  CODE  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021122286-3036-02;  I.D. 
0801 03A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  "Other  Rockfish"  in 
the  Central  Regulatory  Area  of  the  Gulf 
of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  retention 
of  "other  rockfish"  in  the  Central 
Regulatory  Area  of  the  Gulf  of  Alaska 
(GOA).  NMFS  is  requiring  that  catch  of 
"other  rockfish"  in  this  area  be  treated 
in  the  same  manner  as  prohibited 
species  and  discarded  at  sea  with  a 
minimum  of  injury.  This  action  is 
necessary  because  the  allocation  of  the 
"other  rockfish"  2003  total  allowable 
catch  (TAC)  in  this  area  has  been 
achieved. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  6,  2003,  xmtil  2400 
hrs,  A.l.t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  imder  authority  of  the 


Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  allocation  of  the  "other  rockfish" 
TAC  in  the  Central  Regulatory  Area  was 
established  as  550 -metric  tons  by  the 
final  2003  harvest  specifications  for 
groundfish  in  the  GOA  (68  FR  9924, 
March  3,  2003). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  allocation  of  the 
"other  rockfish"  TAC  In  the  Central 
Regulatory  Area  of  the  GOA  has  been 
reached.  Therefore,  NMFS  is  requiring 
that  further  catches  of  "other  rockfish" 
in  the  Central  Regulatory  Area  of  the 
GOA  be  treated  as  prohibited  species  in 
accordance  with  §  679.21(b).    - 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the 
prohibition  of  retention,  lead  to 
exceeding  the  TAC  of  "other  rockfish" 
in  the  Central  Regulatory  Area  of  the 
GOA,  and  therefore  reduce  the  public's 
ability  to  use  and  enjoy  the  fishery 
resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportimity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  ef  seq. 
Dated:  August  5,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-20278  Filed  8-5-03;  3:10  pm] 
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OEPARTMOfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

22286-3036-02;  I.D. 


[Docket  No 
0801 03B^ 


.0^112 


Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aldsica;  Shortraker/Rougheye 
Rocldish  in  the  Central  Regulatory 
Area  of  the  Gulf  of  Alaska 


AGENCY: 

Service 
Atmospheric 
Commerce. 
action:  Closiire 


National  Marine  Fisheries 
(MMpS),  National  Oceanic  and 
Administration  (NOAA), 


summary:  NMFS  is  prohibiting  retention 
of  shortrakeiy  rougheye  rockfish  in  the 
Central  Regu  atory  Area  of  the  Gulf  of 
Alaska  (GO/^ ).  NMFS  is  requiring  that 
catch  of  shor  traker/rougheye  rockfish  in 
this  area  be  treated  in  the  same  manner 
species  and  discarded  at 
sea  with  a  m  nimiun  of  injury.  This 
action  is  nee  !ssary  because  the 

the  shortraker/rougheye 
total  allowable  catch 
area  has  been  achieved. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  6,  2003,  until  2400 
hrs,  A.l.t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 


allocation  of 
rockfish  200: 
(TAC)  in  this 


SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  allocation  of  the  shortraker/ 
rougheye  rockfish  TAC  in  the  Central 
Regulatory  Area  was  established  as  840 
metric  tons  by  the  final  2003  harvest 
specifications  for  groimdfish  in  the  GOA 
(68  FR  9924,  March  3,  2003). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  allocation  of  the 
shortraker/rougheye  rockfish  TAC  in  the 
Central  Regulatory  Area  of  the  GOA  has 
been  reached.  Therefore,  NMFS  is 
requiring  that  further  catches  of 
shortraker/rougheye  rockfish  in  the 
Central  Regulatory  Area  of  the  GOA  be 
treated  as  prohibited  species  in 
accordance  with  §  679.21(b). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
firom  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA 


(AA),  finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportiuiity  for  public  comment 
piu-suant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  suet  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the 
prohibition  of  retention,  lead  to 
exceeding  the  TAC  of  shortraker/ 
rougheye  rockfish  in  the  Central 
Regulatory  Area  of  the  GOA,  and 
therefore  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 
date  of  this  action  under  5  U.S.C. 
553(d)(3).  This  finding  is  based  upon 
the  reasons  provided  above  for  waiver  of 
prior  notice  and  opportunity  for  public 
comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  fttam  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  5,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-20279  Filed  8-5-03;  3:10  pm] 
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persons  an  opportunity  to  participate  in  the 
rule  nfiaking  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

pocket  No.  2003-NE-02-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Honeywell 
international  Inc.  (formerly  AllledSignal 
inc.,  Garrett  Turbine  Engine  Company, 
•  and  AiResearch  Manufacturing 
Company  of  Arizona)  TPE331-10  and 
-11  Series  Turt>oprop  Engines 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  The  FAA  is  proposing  to 
adopt  a  new  airworthiness  directive 
(AD)  that  applies  to  Honeywell 
International  Inc.  (formerly  AlliedSignal 
Inc.,  Garrett  Turbine  Engine  Company, 
and  AiResearch  Manufacturing 
Company  of  Arizona)  TPE331-10  and 
-11  series  turboprop  engines  with 
certain  part  numbers  and  serial  niunbers 
of  first  stage  turbine  disks.  This 
proposal  would  require  initial  and 
repetitive  fluorescent  penetrant 
inspections  (FPIs)  and  eddy  ciurent 
inspections  (ECIs)  of  the  affected  first 
stage  tvu-bine  disks.  This  proposal  is 
prompted  by  a  report  of  a  first  stage 
turbine  disk  foimd  cracked  at  the  disk 
bore.  We  are  proposing  this  AD  to 
prevent  cracked  first  stage  turbine  disks 
from  causing  uncontained  disk 
separation,  resulting  in  engine  damage 
and  shutdown. 

DATES:  We  must  receive  any  comments 
on  this  proposed  AD  by  October  7,  2003. 
ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-NE- 
02-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 


•  By  e-mail:  9-ane- 
adcomment@faa.gov. 

You  may  get  the  service  information 
identified  in  this  proposed  AD  from 
Honeywell  Engines,  Systems  &  Services, 
Technical  Data  Distribution,  M/S  2101- 
201,  P.O.  Box  52170,  Phoenix,  AZ 
85072-2170;  telephone:  (602)  365-2493 
(General  Aviation);  (602)  365-5535 
(Commercial);  fax:  (602)  365-5577 
(General  Aviation  and  Commercial). 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Costa,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  Transport  Airplane  Directorate, 
3960  Paramovuit  Blvd.,  Lakewood  CA 
90712^137;  telephone:  (56&)  627-5246; 
fax  (562)  627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  arguments 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-02-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
niunber  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
through  a  non written  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  dociunent  is 
clear,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  that 
affect  you.  You  may  get  more 
information  about  plain  language  at 
h  tip  .//www. plainlanguage.gov. 


Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 

Discussion 

On  October  23,  2001 ,  the  FAA 
received  a  report  of  a  first  stage  turbine 
disk,  part  number  (P/N)  310^520-1, 
found  cracked  in  the  bore  area.  The 
manufacturer's  investigation  verified 
that  the  crack  originated  fit)m  a 
localized,  melt  related,  low  alloy  area  of 
the  disk.  The  manufacturer  has 
determined  that  certain  serial  numbers 
(SNs)  of  P/N  3101520-1  first  stage 
turbine  disks,  produced  from  the  same 
forging  billet,  may  also  contain 
localized,  melt  related,  low  alloy  areas. 
Some  of  the  P/N  3101520-1  disks 
produced  from  this  same  forging  billet 
were  later  converted  to  P/N  3107079-1 
first  stage  turbine  disks.  Therefore, 
certain  SNs  of  P/N  3107079-1  first  stage 
turbine  disks  also  may  contain 
localized,  melt  related,  low  alloy  areas. 
At  the  time  of  conversion,  however, 
P/N  3107079-1  first  stage  turbine  disks 
received  an  initial  FPI  and  ECI,  so  these 
disks  only  require  repetitive 
inspections.  This  condition,  if  not 
corrected,  could  result  in  uncontained 
disk  separation,  resulting  in  engine 
damage  and  shutdown. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  Honeywell  ' 
International  Inc.  Alert  Service  Bulletin 
(ASB)  TPE331-A72-2102,  dated  March 
28,  2002,  that  describes  procedures  for 
initial  and  repetitive  FPI  of  the  SNs  of 
first  stage  turbine  disks,  P/N  3101520- 
1,  and  for  only  repetitive  FPI  of  the  SNs 
of  disks,  P/N  3107079-1  listed  in  Table 
1  of  the  ASB.  For  disks  that  pass  FPI. 
the  ASB  also  requires  that  those  disks 
pass  ECI. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  Therefore,  we  are 
proposing  this  AD,  which  would  require 
initial  and  repetitive  FPIs  of  the  SNs  of 
first  stage  turbine  disks  P/N  3101520-1. 
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CFR  Part  39— Effect  on 
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We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  tuider 
ADDRESSES,  hiclude  "AD  Docket  No. 
20O3-NE-O2-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

Honeywell  International  Inc.  (formerly 
AlliedSignal  Inc.,  Garrett  Turbine 
Engine  Company  and  AiResearch 
Manufacturing  Company  of  Arizona): 

Docket  No.  2003-NE-02-AD. 

Comments  Due  Date 

(a)  The  FAA  must  receive  comments  on 
this  airworthiness  directive  (AD)  action  by 
October  7,  2003. 

Affected  AOs 

(b)  None. 
Applicability 

(c)  This  AD  applies  to  Honeywell 
International  Inc.  (formerly  AlliedSignal  Inc., 
Garrett  Turbine  Engine  Company  and 
AiResearch  Manufacturing  Company  of 
Arizona)  TPE331--1O-501C,  -10-511C.  -10- 
501K,  -10-511K,  -1O-501M,  -10-511M, 
-10AV-511B,  -10AV-511M,  -10GP-511D, 
-10GT-511D,  -10N-511S,  -10N-512S, 
-10N-513S,  -10N-514S,  -10N-515S,  -lON- 
531S,  -10N-532S,  -10N-533S,  -10N-534S, 
-10N-535S,  -10P-511D.  -10R-501C,  -lOR- 
502C,  -10R-511C,  -10R-512C,  -10R-513C, 
-10T-511D,  -10T-511K,  -10T-511M,  -lOT- 
512K,  -10T-513K,  -10T-515K,  -10T-516K, 
-10T-517K,  -10U-501G,  -10U-502G,  -lOU- 
511G.  -10U-512G,  -10U-503G,  -10U-513G. 
-10UA-511G,  -10UF-501H,  -10UF-511H. 
-10UF-512H,  -10UF-513H,  -10UF-514H, 
-10UF-515H,  -10UF-516H,  -10UG-513H, 
-10UG-514H,  -10UG-515H,  -10UG-516H, 
-10UGR-513H,  -10UGR-514H,  -lOUGR- 
516H,  -10UR-513H,  -10UR-516H,  -llU- 
601G,  -11U-602G,  -11U-611G,  and  -IIU- 
61 2G  turboprop  engines  with  first  stage 
turbine  disk  part  number  (P/N)  3101520-1  or 
P/N  3107079-1,  with  serial  numbers  (SNs) 
listed  in  Table  1  of  Honeywell  International 
Inc.  Alert  Service  Bulletin  (ASB)  TPE331- 
A72-2102,  dated  March  28,  2002.  These 


engines  are  installed  on,  but  not  limited  to 
Mitsubishi  MU-2B  series,  Construcciones 
Aeronauticas  S.A.  (CASA)  C-212  series, 
Fairchild  SA226  series  (Swearingen  Merlin 
and  Metro  series).  Twin  Commander  680  and 
690  series  (Jetprop  Commander),  Domier  228 
series.  Beech  18  and  45  series,  Beech  Models 
JRB-6,  3N,  3TM,  and  BlOO,  Cessna  Aircraft 
Company  Model  441  Conquest,  and  Jetsteam 
3201  series  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  a  report  of  a 
first  stage  tiubine  disk  found  cracked  at  the 
disk  bore.  We  are  issuing  this  AD  to  prevent 
cracked  first  stage  turbine  disks,  part  number 
(P/N)  3101520-1  or  P/N  3107079-1,  with 
serial  numbers  listed  in  Table  1  of  Honeywell 
International  Inc.  ASB  TPE331-A72-^102. 
dated  March  28,  2002,  from  causing 
uncontained  disk  separation,  resulting  in  ' 
engine  damage  and  shutdown. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Initial  Inspection 

(f)  Perform  a  fluorescent  penetrant 
inspection  (FPI)  of  first  stage  turbine  disks, 
P/N  3101520-1,  in  accordance  with  2.A.(4)(a) 
through  2.A.(4)(d)  of  Accomplishment 
Instructions  of  ASB  TPE331-A72-2102, 
dated  March  28,  2002,  and  the  following: 

(1)  For  first  stage  turbine  disks  .with  4,100 
cycles-since-new  (CSN)  or  less,  inspect  at 
next  access,  but  no  later  than  4,500  CSN. 

(2)  For  first  stage  turbine  disks  with  more 
than  4,100  CSN,  inspect  at  next  access,  but 
within  400  cycles-in-service  (CIS)  after  the 
effective  date  of  this  AD. 

(3)  First  stage  turbine  disks  that  pass  FPI 
must  be  eddy  current  inspected  f  ECI)  before 
they  are  returned  to  service.  Information  on 
procedures  for  returning  disks  to  Honeywell 
Engines,  Systems,  &  Services,  for  ECI,  can  be 
found  in  ASB  TPE331-A72-2102,  dated 
March  28,  2002. 

(4)  First  stage  turbine  disks,  P/N  3107079- 
1,  do  not  require  initial  inspection  because 
they  received  an  initial  FPI  and  ECI  at  the 
time  of  conversion. 

Repetitive  Inspections 

(g)  Perform  repetitive  FPIs  of  first  stage 
turbine  disks  P/N  3101520-1  and  P/N 
3107079-1,  in  accordance  w^ith  2.B.(3)(a) 
through  2.B.(3)(d)  of  Accomplishment 
Instructions  of  ASB  TPE331-A72-2102, 
dated  March  28,  2002  and  the  following: 

(1)  FPI  first  stage  turbine  disks  at  each 
scheduled  hot  section  inspection. 

(2)  First  stage  turbine  disks  that  pass  FPI 
must  be  ECI  before  they  are  returned  to 
service.  Information  on  procedures  for 
returning  disks  to  Honeywell  Engines, 
Systems,  &  Services,  for  ECI,  can  be  found  in 
ASB  TPE331-A72-2102,  dated  March  28, 
2002. 

Definition 

(h)  For  the  purposes  of  this  AD,  next  access 
is  defined  as  when  the  turbine  wheel 
assembly  is  removed  from  the  engine. 
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Alternative  Methods  of  Compliance 
(AMOCs) 

(i)  You  must  request  AMOCs  as  specified 
in  14  CFR  part  39.19.  All  AMOCs  must  be 
approved  by  the  Manager,  Los  Angeles 
Aircraft  Certification  Office,  FAA. 

Materia]  Incorporated  by  Reference 

(j)  The  FFIs  must  be  done  in  accordeince 
with  Honeywell  International  Inc.  ASB 
TPE331-A72-2102,  dated  March  28,  2002. 
Approval  of  incorporation  by  reference  from 
the  Office  of  the  Federal  Register  is  pending. 

Related  Information 

(k)  None. 

Issued  in  Burlington,  Massachusetts,  on 
August  1,  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-20231  Filed  8-7-03;  8:45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  91, 121  and  135 

[Docket  No.  FAA-2003-14830;  Special 
Federal  Aviation  Regulation  (SFAR)  No.  71] 

RIN2120-AH02 

Air  Tour  Operators  in  the  State  of 
Hawaii 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  action  proposes  to 
continue  the  existing  safety 
requirements  in  Special  Federal 
Aviation  Regulation  No.  71  (SFAR  71) 
and  eliminate  the  termination  date  for 
SFAR  71.  Currently,  SFAR  71  is  a  final 
rule  that  will  expire  on  October  26, 
2003.  Since  1994,  the  FAA  has  extended 
SFAR  71  for  two  3-year  periods.  The 
procediu-al,  operational,  and  equipment 
safety  requirements  of  SFAR  71  would 
continue  to  apply  to  parts  91, 121,  and 
135  air  tour  operators  in  Hawaii.  SFAR 
71  does  not  apply  to  operations 
conducted  imder  part  121  in  airplanes 
with  a  passenger-seating  configuration 
of  more  than  30  seats  and  a  payload 
capacity  of  more  than  7,500  pounds  or 
to  flights  conducted  in  gliders  or  hot  air 
balloons. 

DATES:  Comments  must  be  received  on 
or  before  September  8,  2003. 
ADDRESSES:  You  may  submit  comments 
to  FAA-2003-14830  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 


comments  on  the  DOT  electronic  docket 
site. 

•  Fax;  1-202-493-2251. 

•  Mail:  Docket  Management  Facility: 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRuIemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Number  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
SUPPLEMENTARY  INFORMATION  and 

Regulatory  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  docimients  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC  between  9  am  and  5 
pm,  Monday  through  Friday,  «xcept 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alberta  Brown,  Aviation  Safety 
Inspector,  Air  Transportation  Division, 
AFS-200,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
Telephone  (202)  267-8321,  or  by  email 
at  Alberta.Brown@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Public  Participation  > 

Interested  persons  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  data,  views  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  a  proposal.  Comments  are 
specifically  invited  on  the  overall 
regulatory,  economic,  environmental 
and  energy-related  aspects  of  the 
proposal.  If  you  are  submitting 
comments  on  paper,  writ^docket 


nimiber  FAA-2003-14830  on  your 
comments  and  submit  them  in 
duplicate.  Submit  your  comments  to  the 
Docket  Management  System  or  through 
the  internet  at  the  addresses  listed 
above. 

Anyone  who  would  like  the  FAA  to 
acknowledge  receipt  of  their  comments 
must  submit  a  self-addressed,  stamped, 
postcard  containing  the  statement 
"Comments  to  Docket  No.  FAA-2003- 
14830."  The  postcard  will  be  date/time 
stamped  and  returned.  All 
communications  received  on  or  before 
the  specified  closing  date  for  comments 
will  be  considered  before  taking  action 
on  this  proposed  rule.  Comments  filed 
after  the  closing  date  will  be  considered 
to  the  extent  practicable.  The  proposal  ■ 
may  be  changed  in  light  of  the 
comments  received. 

All  comments  submitted  will  be 
available  for  examination  in  the  public 
docket  both  before  and  after  the  closing 
date  for  comments.  If  any  substantive 
contact  with  FAA  personnel  occurs 
concerning  this  proposal  after  its 
publication,  a  report  summarizing  that 
contact  will  be  placed  in  the  docket. 

Privacy  Act 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  our  dockets  by  the  name 
of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy 
Statemeiit  in  the  Federal  Register 
published  on  April  11,  2000  (volume  65, 
Number  70,  pages  19477-78),  or  you 
may  visit  http://dms.dot.gov. 

Availability  of  the  Proposed  Rule 

You  can  download  an  electronic  copy 
of  this  proposed  rule  through  the 
Internet  by: 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  Web  page 
(http://dms.dot.gov/search): 

(2)  Visiting  the  Office  of  Rulemaking's 
Web  p>age  at  http://www.faa.gov/avr/ 
armhome.htm:  or 

(3)  Accessing  the  Federal  Register's 
Web  page  at  http://www.access.gpo.gov/ 
su_docs/aces/acesl40.html. 

You  also  can  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1 ,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  you 
put  docket  number  FAA-2D03-14830 
on  your  request,  to  identify  this 
rulemaking. 

You  may  review  the  public  docket 
containing  this  proposal,  any  comments 
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received,  and  any  final  disposition,  in 
person  in  th(  i  Docket  Management 
System  offio  s  [see  address  above) 
between  9  a.  n.  and  5  p.m.,  Monday 
through  Fridby,  except  Federal  holidays. 


Small  Entity 

The  Small 
Enforcement 
(SBREFA) 
with  small 
information 
with  statutes 
jurisdiction, 
additional 
the  FAA's 
www.2faa 
Persons  without 
the  office  of 
8677  for  morfe 


Inquiries 


Business  Regulatory 
Fairness  Act  of  1996 
retjuires  the  FAA  to  comply 
entities  requests  for 

advice  about  compliance 
and  regiilations  within  its 
ntemet  users  can  find 
injformation  on  SBREFA  on 

page  at  http:// 
gd^/avr/arm/sbrefa.htm. 

internet  access  may  call 
1  ulemaking  at  (202)  267- 
information; 


Background 

In  1994,  thfe  FAA  issued  SFAR  71  as 
an  emergency '  rule  because  of  safety 
concerns  abo  ut  the  risks  associated  with 
air  tours  in  H  awaii  and  the  increase  in 
the  accident  i  ate  (59  FR  49138, 
September  2«  ,  1994).  CurrenUy,  SFAR 
71  imposes  s  )ecial  safety  requirements 
for  all  air  tou  's  conducted  in  Hawaii 
under  parts  91, 135,  and  certain  part  121 
operations. 

Section  3  s  jecifically  addresses  single 
engine  helicc  pters  operated  beyond  the 
shore  of  any  i  sland.  Without  regard  to 
gliding  distal  ce,  the  helicopter  must  be 
equipped  witp  floats  adequate  to 
accomplish  a  safe  emergency  ditching  as 
well  as  flotati  on  gear  easily  accessible  to 
each  occupai  t.  If  there  are  no  floats  on 
the  helicoptei ,  each  occupant  must  wear 
the  flotation  j  ear. 

Section  4  a  jplies  to  all  helicopter  air 
tours,  not  jus  single  engine  helicopters 
or  off  shore  a  r  toiu-s,  and  requires 
operators  tac  omplete  a  performance 
plan  before  ei  ch  flight.  The  pilot  in 
command  mu  st  comply  with  the 
performance  )lan. 

Section  5  n  quires  that,  except  for 
approach  to,  i  md  transition  from  a 
hover,  the  pil  jt  in  command  of  a 
helicopter  air  tour  operate  at  a 
combination  i  »f  height  and  forward 
speed  (includ  ing  hover)  that  would 
permit  a  safe  anding  in  the  event  of 
engine  power  loss,  in  accordance  with 
the  height-sp(  ed  envelope  for  that 
helicopter  un  ler  current  weight  and 
aircraft  altitu(  e. 

Section  6  n  quires  minimiun  altitudes 
for  air  tours  ii  i  Hawaii.  No  person  may 
conduct  an  ai  •  tour  in  Hawaii  below  an 
altitude  of  1,500  feet  above  the  surface 
or  closer  than  1 ,500  feet  to  any  person 
or  property.  T  here  are  exceptions  for 
altitudes  nece  ssary  for  takeoff  and 
landing,  comjiliance  with  air  traffic 
control  clearances,  and  altitudes 


prescribed  by  federal  statute  or" 
regulation.  Section  6  also  allows 
operators  to  obtain  deviation  authority 
from  the  FAA  to  operate  at  lower 
altitudes. 

Section  7  requires  that  each  pilot  in 
command  of  an  air  tout  flight  of  Hawaii, 
with  a  flight  segment  beyond  the  ocean 
shore  of  any  island,  ensure  that 
passengers  are  briefed  on  water  ditching 
procedures,  use  of  flotation  equipment, 
and  how  to  exit  from  the  aircraft  in  the 
event  of  a  water  landing. 

The  original  SFAR  would  have 
expired  3  years  after  becoming  effective 
in  October  1994;  however,  the  FAA 
extended  the  termination  date  in  both 
1997  and  2000  for  additional  3-year 
terms.  (62  FR  58854,  October  30,  1997; 
65  FR  58610,  September  29,  2000.) 
Except  for  the  date  extensions,  SFAR  71 
has  continued  without  change  to  its 
substantive  or  procedural  safety 
requirements  and  has  remained  in  effect 
for  approximately  9  years. 

As  discussed  in  the  two  extensions, 
the  FAA  will  continue  to  develop  a 
national  air  tovu  safety  standards  notice 
of  proposed  rulemaking.  The  national 
rulemaking  will  be  responsive  to  the 
NTSB  and  others  who  believe  that  air 
tour  safety  standards  should  be 
applicable  nationwide. 

There  have  been  three  lawsuits 
regarding  SFAR  71  rulemaking.  The 
Hawaii  Helicopter  Operators 
Association  (HHOA)  challenged  the 
validity  of  the  emergency  rule  issued  in 
1994,  contending  that  the  FAA  had 
violated  the  notice  and  comment 
provisions  of  the  Administrative 
Procedure  Act  (APA).  The  United  States 
Court  of  Appeals  for  the  Ninth  Circuit 
upheld  the  promulgation  of  SFAR  71  as 
an  emergency  nde  finding  that  the  FAA 
had  properly  invoked  the  good  cause 
exception  to  section  553(c)  of  the  APA. 
Also,  the  Court  rejected  HHOA's  claim 
that  the  SFAR's  1,500  foot  minimum 
altitude  requirement  was  arbitrary  and 
capricious.  See  Hawaii  Helicopter 
Operators  Association  v.  FAA,  51  F.  3d 
212  (9th  Cir.  1995). 

When  the  FAA  extended  SFAR  71  in 
1997  and  2000,  Safari  Aviation,  Inc., 
petitioned  for  review  of  both  rules  in  the 
9th  Circuit.  As  to  the  1997  interim  rule, 
the  Court  held  that  the  challenge  was 
moot  because  the  rule  had  expired.  As 
to  the  2000  rule  extending  SFAR  71 
without  change  (except  for  the  date)  the 
Court  found  that  the  FAA  adequately 
responded  to  the  comments  it  received. 
The  FAA  was  required  to  respond  only 
to  significant  comments  raising  relevant 
points  and  which,  if  adopted,  would 
require  a  change  to  the  proposal.  The 
Couit  found  that  the  FAA  had  a  rational 
basis  for  pronMilgating  SFAR  71  and 


held  that  the  rule  was  not  arbitrary  or 
capricious.  The  Court  also  held  that  the 
FAA-approved  deviations  from  the 
altitude  minimums  in  SFAR  71  were 
interpretive  rules  not  subject  to  the 
notice  and  comment  provisions  of  the 
APA.  See  Safari  Aviation  v.  FAA,  300  F. 
3d  1144  (9th  Cir.  2002)  cert,  denied. 

The  Petition  for  Rulemaking, 

In  October  2002, 15  helicopter  air  tour 
operators  and  their  pilots  who  operate 
in  Hawaii  petitioned  to  amend  SFAR  71. 
Each  of  the  identical  petitions  was 
signed  by  air  toiu-  pilots.  The  petitions 
are  available  in  docket  number  FAA-    ' 
2002-13959  as  well  as  this  rulemaking 
docket.  Petitioners  state  that  the  1,500- 
foot  minimum  altitude  requirement  in 
SFAR  71,  even  with  FAA  approved 
specific  deviation  authority,  "is 
cumbersome  and  lacks  flexibility  in 
d3mamic  circumstances."  They  maintain 
that  the  altitude  requirement  in  SFAR 
71  is  "iznnecessarily  restrictive  and 
compromises  safety  by  taking  away  pilot 
options."  Petitioners  state  that  "pilot 
judgment  should  dictate  altitude  and 
standoff  distances  in  accordance  with 
well-established  FAA  regxdatory 
practice  and  helicopter  industry 
experience." 

Petitioners  agree  that  the  1,500-foot 
minimum  altitude  restriction  should  be 
maintained  for  habitable  structures  and 
congregations  of  persons.  For  other 
areas,  however,  they  request  that  the 
FAA  amend  the  altitude  restriction  for 
helicopters  to  align  it  with  federal 
aviation  regidation  section  135.203  (14 
CFR  135.203).  The  300-ft.  altitude 
restriction  in  14  CFR  135.203  refers  to  - 
VFR  helicopter  operations  over 
congested  areas;  however,  petitioners 
maintain  that  300  feet  is  a  reasonable 
minimum  altitude  to  apply  to  helicopter 
tour  operations  in  noncongested  areas  in 
Hawaii.  They  ask  the  FAA  to  amend 
SFAR  71  to  allow  air  toiu  helicopter 
operations  at  300  feet  except  when 
operating  over  habitable  structures  or 
congregations  of  people. 

Petitioners  maintain  that  allowing 
helicopter  air  tours  as  low  as  300  feet 
would  make  "SFAR  71  safer  because 
pilot  decision-making  would  no  longer 
be  compromised  by  pressure  to 
maintain  unreasonable  altitudes  in 
certain  circumstances."  They  believe 
that  "the  pilot  would  then  have  the 
latitude  to  determine  the  safe  and  most 
reasonable  route  of  flight  considering 
terrain  and  weather." 

Petitioners  state  that  SFAR  71  causes 
helicopter  tours  to  fly  over,  or  very  close 
to,  communities  concentrated  along  the 
coast  of  the  windward  side  of  the 
Hawaiian  Islands  in  order  to  stay  at 
1 ,500  feet  and  remain  under  the  cloud 
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ceiling.  They  state  that  general  aviation 
airplanes  fly  low  in  this  area  to  stay 
below  the  helicopter  tour  flights.  They 
assert  that  this  practice  is  "contrary  to 
common  sense,  increases  the  potential 
for  mid-air  collisions,  and  increases 
noise  exposiu-e  for  coastal 
conun unities."  Finally,  petitioners  state 
that  a  review  of  the  pre-SFAR  helicopter 
accidents  in  Hawaii  would  disclose  that 
"a  300  foot  restriction  would  have  been 
equally  effective  in  preventing  almost 
every  accident  attributed  to  low 
altitude." 

In  an  identical  addendum  to  the 
petition,  some  petitioners  state  that 
SFAR  71  should  be  rescinded  and  that 
the  rules  governing  helicopter  flight  and 
equipment  should  be  uniform 
tlmiughout  the  United  States.  These 
petitioners  maintain  that  parts  91  and 
135  are  established  safety  regulations 
acceptable  to  helicopter  toiu  pilots  and 
tour  operators  on  a  nationwide  level. 
They  contend  that  SFAR  71  was 
imposed  because  of  a  political  outcry  for 
increased  regulations.  They  also 
maintain  that  the  accident  history  used 
to  support  SFAR  71  shows  that  if  the 
pilots  and  operators  had  complied  with 
existing  regulations,  the  accidents 
would  not  have  occurred  or  the 
outcomes  would  have  been  different. 

The  FAA's  Response 

The  FAA  has  considered  the 
petitioners'  views,  arguments  and 
information  in  formulating  this  notice  of 
proposed  rulemaking.  During  the  years 
that  SFAR  71  has  been  in  effect,  the 
FAA  has  received  many  comments 
about  the  minimiun  altitude 
requirement;  it  continues  to  be  a 
contentious  issue.  When  the  FAA  issued 
SFAR  71  in  1994  as  an  emergency  rule, 
the  National  Transportation  Safety 
Board  and  others  criticized  the 
minimum  altitude  requirement  because 
of  a  concern  that  tour  operations  would 
be  concentrated  at  that  altitude 
increasing  the  risk  of  mid-air  collisions 
and  derogating  safety.  In  practice,  the 
FAA  has  granted  deviations  to  a 
majority  of  the  operators,  which  has 
mitigated  this  concern.  By  granting  the 
deviations,  the  FAA  has  provided  the 
majority  of  air  toiU"  operators  wath 
specific  interpretations  of  how  the 
minimum  altitude  requirement  of  SFAR 
71  applies  to  them  in  light  of  their 
individual  safety  qualifications  and 
differences  in  local  terrain  and 
prevailing  conditions. 

The  petitions  and  addendums  to  the 
petitions  raise  issues  again  that  are 
similar  to  comments  received  by  the 
agency  diu^ing  the  three  rulemaking 
proceedings  on  this  SFAR.  The 
helicopter  air  tour  operators  do  not 


agree  with  the  1,500-ft.  altitude 
minimum  and  they  want  to  fly  lower  at 
300  feet  over  other  than  congested  areas 
in  Hawaii  without  obtaining  an  FAA 
authorized  deviation.  They 
acknowledge,  however,  that  a  minimum 
altitude  of  300  feet  would  not  have 
prevented  all  the  pre-SFAR  accidents 
attributable  to  low  altitude.  SFAR  71 
limits  the  minimum  altitude  at  which 
air  toiu^  may  be  conducted  and,  to  that 
extent,  the  FAA  agrees  with  petitioners 
that  SFAR  71  has  taken  away  a  pilot 
option.  An  altitude  of  1 ,500  feet 
provides  a  pilot  with  more  distance,  and 
thus  time,  to  avoid  an  accident  or  to 
deal  with  an  error. 

In  siunmary,  SFAR  71  has  been 
successful  in  reducing  the  air  tour 
accident  rate  in  Hawaii  and  does  not 
compromise  safety.  Any  FAA  issued 
deviations  from  the  altitude  requirement 
will-  continue  to  be  site  specific  because 
the  public  interest  in  safety  requires  a 
case-by-case  and  site-by-site  assessment 
for  each  altitude  deviation  request. 

The  Proposal  "^ 

The  FAA  proposes  to  continue  the 
safety  requirements  of  SFAR  71  without 
a  termination  date  because  of  the 
success  of  SFAR  71  in  reducing  the  air 
tour  accident  rate  in  Hawaii  and  the 
proven  effectiveness  of  the  SFAR's 
requirements. 

Environmental  Review 

In  accbrdance  with  FAA  Order 
1050. ID,  the  FAA  has  determined  that 
this  proposed  rule  is  categorically 
excluded  from  envirorunental  review 
under  section  102(2)(C)  of  the  National 
Envirorunental  Policy  Act.  The  original 
SFAR  71  established  procediual, 
operational,  and  equipment  safety 
requirements  for  air  tour  aircraft  in  the 
state  of  Hawaii.  This  proposal  would 
maintain  the  same  requirements.  This 
rulemaking  will  not  involve  any 
significant  impacts  to  the  human 
enviroiunent  and  the  FAA  has 
determined  that  there  are  no 
extraordinary  circumstances. 

Regulatory  Evaluation  Summary 

This  regulatory  evaluation  estimates 
the  benefits  and  costs  of  a  proposed  rule 
that  would  continue  the  existing  safety 
requirements  in  SFAR  71  and  eliminate 
its  termination  date.  Currently,  SFAR  71 
is  a  final  nde  that  will  expire  on 
October  26,  2003.  Since  1994,  the  FAA 
has  extended  SFAR  71  for  two  3-year 
periods.  The  procediual,  operational, 
and  equipment  safety  requirements  of 
SFAR  71  would  continue  to  apply  to 
parts  91, 135,  and  certain  121  air  toiu' 
operators  in  Hawaii.  SFAR  71  does  not 
apply  to  operations  conducted  under 


part  121  in  airplanes  with  a  passenger- 
seating  configiuation  of  more  than  30 
seats  and  a  payload  capacity  of  more 
than  7,500  pounds  or  to  flight? 
conducted  in  gliders  or  hot  air  balloons. 

The  FAA  estimates  the  total  cost  of 
this  proposed  rule  at  $29.8  million  or 
$20.9  million,  discounted.  The  costs 
reflect  maintenance  and  operating  costs 
attributable  to  flotation  devices  and 
flotation  gear,  operating  costs  required 
for  calculating  helicopter  performance 
plans  and  providing  passenger  briefing 
for  emergency  egress  in  the  event  of  a 
water  landing.  Lost  opportunity  costs 
would  also  be  incurred  due  to  the 
minimum  weather  provisions. 

The  quantified  monetary  benefits  of 
the  proposed  rule  are  estimated  at 
$125.3  million.  An  estimated  39 
fatalities  would  be  avoided,  if  the  rule 
were  100  percent  effective  and  the  nde 
would  have  to  be  less  than  23  percent 
effective  for  the  cost  per  fatality  avoided 
to  exceed  the  benchmark  value  of  $3.0 
million. 

The  FAA  has  determined  that  the 
benefits  of  the  proposed  rule  would 
exceed  the  cost.  The  rule  would  not 
impact  on  international  trade  because 
the  affected  operators  do  not  compete 
with  foreign  operators.  The  rule  would 
not  have  an  imfunded  mandate 
exceeding  $100  million  annually  on  the 
private  sector  or  state,  local,  and  tribal 
govenunents.  The  FAA  has  determined 
that  the  proposed  rule  would  have  a 
significant  impact  on  a  substantial 
number  of  small  air  tour  operators. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
establishing  any  standards  or  engaging 
in  related  activities  that  create 
unnecessary  obstacles  to  the  foreign 
conunerce  of  the  United  States. 
Legitimate  domestic  objectives,  such  as 
safety,  are  not  considered  uimecessary 
obstacles.  The  statute  also  requires 
consideration  of  international  standards 
and,  where  appropriate,  that  they  be  the 
basis  for  U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  ruJe  and  has 
determined  that  it  would  have  only  a 
domestic  impact  and  therefore  no  affect 
on  any  trade-sensitive  activity. 

Paperwork  Reduction  Act 

SFAR  71  contains  information 
collection  requirements.  Those  same 
requirements  apply  to  this  extension. 
OMB  approval  (No.  2120-0620)  has 
been  extended  through  January  31, 
2004. 
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Unfunded  ^  andates  Reform  Act 

Unfuj  ided 


The 
of  1995  (the 
other  things 
imposing 
on  State, 
Title  II  of  th(  I 
agency  to 
assessing  the 
mandate  in 
rule  that  ma' ' 
of  $100  mill 
annually 
by  State, 
in  the 
such  a 
"significant 

Tnis 
such  a 
Title  n  do 
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Mandates  Reform  Act 
Act)  is  intended,  among 
to  curb  the  practice  of 
unjfunded  Federal  mandates 
and  tribal  governments. 
Act  requires  each  Federal 

a  written  statement 
effects  of  any  Federal 
proposed  or  final  agency 
result  in  the  expenditure 
i  on  or  more  (adjusted 

in  any  one  year 
,  and  tribal  governments, 
e.  or  by  the  private  sector; 
is  deemed  to  be  a 
legulatory  action." 

"  rule  does  not  contain 
.  The  requirements  of 
apply. 


locil 


pr  spare  j 


for  inflation] 

loci  J 
aggreg  it 
mand  ite 
leant  1  egi 
prop( sed 
mand  ite 


net 
Federalism  I  mplications 

The  regulations  herein  will  not  have 
substantial  direct  effects  on  the  State,  on 
therelationstip  between  the  national 
govenmient  And  the  states,  or  on  the 
distribution  »f  power  and 
responsibilit  es  among  the  various 
levels  of  government.  Therefore,  in 
accordance  V  ith  Executive  Order  12612, 
the  FAA  cert  fies  that  this  regulation 
will  not  havq  sufficient  federalism 
implications  lo  warrant  the  preparation 
of  a'Federalis  m  Assessment. 

List  of  Subjet  ts 

14  CFR  Part  >J1 

Aircraft,  Airmen 

14CFRPart 

Air  carriers 
Aviation  safe  :y 
Transportatic  n 

14  CFR  Part 

Air  taxi,  Ai  rcraft,  Airmen,  Aviation 
safety. 

The  Amendn  ent 

The  Federa 
proposes  to 
121,  and  135 


,  Aviation  safety.  • 

:21 

,  Aircraft,  Airmen, 
,  Charter  flights.  Safety, 


i35 


Aviation  Administration 
ainend  14  CFR  parts  91, 
is  follows: 


PART  91— Gl -NEPAL  OPERATING  AND 
FUGHT  RUL^ 

1.  The  authbrity  citation  for  part  91 
continues  to  i  ead  as  follows: 


Authority:  4! 
40120,44101. 
44712,44715, 
46315,46316. 
47122,47508. 


U.S.C.  106(g),  40103,  40113, 
'4111,  44701,  44709,  44711. 
'  4716,  44717.  44722,  46306. 
'  6502,  46504,  46506-^6507, 

'  7528-47531. 


PART  121— 0PERATING 
REQUIREMENTS:  DOMESTIC  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 


2.  The  authority 
continues  to 


citation  for  part  121 
liead  as  follows: 


Authority:  49  U.S.C.  106(g),  40113.  40119, 
41706,  44101,  44701-44702,  44705.  44709- 
44711,  44713,  44716-44717.  44722,  44901, 
44903-44904,  44912,  46105. 

3.  Add  SFAR  No.  71  to  part  121. 

PART  135— OPERATING 
REQUIREMENTS:  COMMUTER  AND 
ON-DEMAND  OPERATIONS 

4.  The  authority  citation  for  part  135 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701- 
44702,  44705,  44709.  44711-44713,  44715- 
44717,  44722. 

5.  In  parts  91,  121,  and  135,  SFAR 
NO.  71 — Special  Operating  Rules  For 
Air  Tour  Operators  In  The  State  of 
Hawaii,  Section  8  is  revised  to  read  as 
follows: 

SFAR  NO.  71— Special  Operating  Rules 
for  Air  Tour  Operators  in  the  State  of 
Hawaii 


Section  8.  Termination  date.  This 
SFAR  NO.  71  shall  remain  in  effect  until 
further  notice. 

Issued  in  Washington,  DC  on  August  4, 
2003. 

John  M.  Allen,  \ 

Acting  Director,  Flight  Standards  Service. 
[FR  Doc.  03-20277  Filed  8-5-03;  4:47  pm] 
BUJJttG  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Parts  510  and  558 
[Docket  No.  2003rM)324] 

New  Animal  Drugs;  Removal  of 
Obsolete  and  Redundant  Regulations 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Proposed  rule. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  proposing 
removal  of  regulations  that  exempted 
certain  new  animal  drugs  administered 
in  feed  from  batch  certification 
requirements.  FDA  is  also  proposing 
"removal  of  regulations  that  required 
sponsors  to  submit  data  regarding  the 
subtherapeutic  use  of  certain  antibiotic, 
nitrofuran,  and  sulfonamide  drugs 
administered  in  animal  feed.  The 
intended  effect  of  this  proposed  rule  is 
to  remove  regulations  that  are  obsolete 
or  redundant.  Some  of  the  products  and 
combination  uses  subject  to  the  listings 
in  these  regulations  are  subject  to  a 
notice  of  findings  of  effectiveness  and 


an  opportvmity  for  hearing  published 
elsewhere  in  this  issue  of  the  Federal 
Register.  One  approved  product  subject 
to  the  regulations  proposed  for  removal 
is  being  codified  elsewhere  in  this  issue 
of  the  Federal  Register. 
DATES:  Submit  written  comments  on  the 
proposed  rule  by  November  6,  2003. 
ADDRESSES:  Submit'vmtten  comments 
to  the  Division  of  Dockets  Management 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to:  http:// 
www. f da  .gbv/dockets/ecommen  ts. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Beaulieu,  Center  for 
Veterinary  Medicine  (HFV-1),  7519 
Standish  PI.,  Rockville,  MD  20855,  301- 
827-2954,  e-mail: 
abeaulie@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

Elsewhere  in  this  issue  of  the  Federal 
Register,  the  agency  is  announcing  the 
effective  conditions  of  use  for  some  of 
the  products  or  use  combinations 
subject  to  the  listings  in  parts  510  and 
558  (21  CFR  part  510  and  558), 
specifically,  §§510.515  and/or  55^.15, 
and  the  agency  is  proposing  to 
withdraw  the  new  animal  drug 
applications  (NADAs)  for  those 
products  or  use  combinations  lacking 
substantial  evidence  of  effectiveness 
following  a  90-day  opportunity  to 
supplement  the  NADAs  with  labeling 
conforming  to  the  relevant  findings  of 
effectiveness.  One  approved  product       ^ 
subject  to  §  558.15  is  being  codified  in 
part  558,  subpart  B  in  a  final  rule 
published  elsewhere  in  this  issue  of  the 
Federal  Register.  Concurrent  with  that 
announcement  and  final  rule,  the 
agency  is  proposing  to  remove  these  two 
sections  of  the  Code  of  Federal 
Regulations  (§§510.515  and  558.15)  for 
the  reasons  described  in  sections  11  and 
III  of  this  document. 

n.  Fart  510,  Subpart  F  Animal  Use 
Exemptions  From  Certification  and 
Labeling  Requirements  and  §510.515 
Animal  Feeds  Bearing  or  Containing 
.  New  Animal  Drugs  Subject  to  the 
Provisions  of  Section  512(n)  of  the  Act 

A.  History  of  Part  510,  Subpart  F  and 
§510.515 

In  1945,  Congress  added  section  507 
to  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  357)  requiring 
the  agency  to  provide  for  the 
certification  of  batches  of  drugs 
composed  wholly  or  partly  of  any  kind 
of  penicillin  (Public  Law  79-139.  59 
Stat.  463).  No  distinction  was  made 


between  the  use  of  the  drugs  in  man  or 
other  animals.  Section  507  of  the  act 
was  subsequently  amended  several 
times  to  include  streptomycin, 
chlortetracycline,  bacitracin, 
chloramphenicol,  and  their  derivatives. 
The  law  allowed  the  agency  to  issue 
regulations  exempting  drugs  or  classes 
of  drugs  from  the  batch  certification 
requirements.  Over  the  years.  FDA 
issued  exemption  regulations  for  a 
number  of  antibiotics  used  in  animal 
feeds,  provided  the  involved  products 
were  in  compliance  with  certain 
provisions.  The  exemptions  are 
currently  contained  in  §  510.515. 

The  Ajiimal  Drug  Amendments  of 
1968  consolidated  provisions  of  the  act 
relating  to  new  animal  drugs  (including 
antibiotics  in  section  507  of  the  act)  into 
new  section  512  (21  U.S.C.  360b).  The 
agency  established  procedural 
regulations  under  parts  510  and  514  (21 
CFR  part  514)  to  implement  this 
provision  of  the  act. 

Subsequent  to  the  establishment  of 
the  exemption  provisions  in  §  510.515, 
the  agency  came  to  the  conclusion  that 
batch-by-batch  certification  was  no 
longer  required  under  anv 
circumstances  to  assiu-e  the  safety  of 
antibiotics.  In  the  Federal  Register  of 
September  7,  1982  (47  FR  39155),  the 
agency  published  regulations  exempting 
all  classes  of  human  and  animal  use 
antibiotics  from  batch  certification 
requirements  based  upon  a  finding  of 
extremely  low  rejection  rates  for  the 
certifiable  antibiotics. 

In  1988.  Congress  removed  from  the 
act  all  antibiotic  certification  provisions 
for  animal  drugs  when  it  enacted  the 
Generic  Animal  Drug  and  Patent  Term 
Restoration  Act  (GADPTRA). 
Subsequently,  the  agency  published  a 
final  rule  on  May  26.  1989  (54  FR 
22741),  which  removed  all  of  the 
certifiable  antibiotic  procedm^ 
regulations  that  then  appeared  in  parts 
510  and  514.  That  rule  indicated  that 
removal  of  the  technical  regulations 
concerning  specific  antibiotic  drugs, 
such  as  §  510.515.  which  contained 
information  about  their  conditions  of 
use,  would  be  the  subject  of  future 
regulations. 

Since  that  time,  FDA  has  removed 
many  drug  uses  and  use  combinations 
fi-om  §  510.515.  The  agency  did  this 
when  it  withdrew  approval  of  products 
subject  to  the  regulation,  or  when  it 
published  approval  regulations  for 
them,  in  part  558,  subpart  B,  after 
completing  their  Drug  Efficacy  Study 
Implementation  (DESI)  finalization  (see, 
e.g.,  61  FR  35949,  July  9,  1996). 
Consequently,  a  regulation  that  at  one 
time  contained  dozens  of  batch 
certification  exemption  provisions  now 
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lists  only  a  few  products  and  use 
combinations. 

B.  Removal  of  §510.515 

The  purpose  of  §  510.515,  which  was 
to  provide  exemption  from  batch 
certification  of  certain  drugs  intended 
for  use  in  animal  feed,  was  rendered 
obsolete  with  the  enactment  of 
GADPTRA.  Because  the  regulation  is 
out  dated  relative  to  its  intended 
purpose,  the  agency  is  proposing  to 
remove  it. 

This  action  is  not  intended  to  have  a 
substantive  effect  on  any  approved  new 
animal  drugs.  As  noted  in  section  n.A 
of  this  document,  some  of  the  drug  uses 
and  use  combinations  currently  listed  in 
§  510.515  have  approvals  that  are 
codified  in  part  558  subpart  B. 
Therefore,  these  uses  will  not  be 
substantively  affected  by  removal  of 
listings  in  this  regulation.  Other  drug 
use  combinations  currently  listed  in 
§  510.515  are  also  listed  in  §  558.15.  but 
their  approvals,  if  any,  have  not  been 
codified  in  part  558  subpart  B.  As 
discussed  in  section  II.B  of  this 
document,  and  in  the  notice  appearing 
elsewhere  in  this  issue  of  the  Federal 
Register,  the  use  combinations  that  have 
been  approved  will  be  codified  in  part 
558  subpart  B.  In  regard  to  the  only 
other  listed  drug  (para-aminobenzoic 
acid),  the  agency  is  imaware  of  any 
company  that  currently  holds  approval 
for  it,  or  markets  it,  and  believes  it  is  no 
longer  used  in  the  practice  of  veterinary 
medicine.  If  a  person  wishes  to  market 
a  drug  or  drug  combination  being 
removed  under  this  proposal  and 
believes  that  it  holds  a  valid  approval 
for  it  that  is  not  already  codified  in  part 
558  subpart  B  or  subject  to  the  final  rule 
or  notice  published  elsewhere  in  this 
issue  of  the  Federal  Register,  the  person 
should  present  evidence  supporting 
approvjil  to  avoid  facing  potential 
regulatory  action  in  the  event  of  futm« 
marketing. 

m.  Section  558.15  Antibiotic, 
Nitrofuran,  and  Sulfonamide  Drugs  in 
the  Feed  of  Animals 

A.  History  of  §558.15 

In  the  mid-1960s.  FDA  became 
concerned  about  the  safety  to  man  and 
animals  of  long-term  antibiotic  use  in 
animals,  and  for  several  years  the 
agency  studied  the  effects  of  low-level 
feeding  of  antibiotics  to  animals.  In 
April  1970,  the  Commissioner  of  Food 
and  Drugs  (Commissioner)  established  a 
task  force  of  scientists  from  government, 
industry,  and  academia  to 
comprehensively  review  the  use  of 
antibiotics  in  animal  feed.  In  the 
Federal  Register  of  February  1, 1972  (37 


FR  2444),  the  agency  published  the 
conclusions  of  that  task  force  and 
proposed  to  require  sponsors  to  submit 
specific  data  for  antibacterial  drugs 
intended  for  subtherapeutic  or  growth 
promotion  use.  The  task  force  identified 
areas  in  which  data  were  needed  and 
established  criteria  for  studies  intended 
to  show  whether  use  of  antimicrobials 
in  animal  feed  presents  a  hazard  to 
human  or  animal  health.  The  criteria 
reflected  four  basic  issues  with  respect 
to  which  data  were  needed:  (1)  The 
potential  to  increase  the  fi^quency  of 
bacteria  carrying  transferable  drug 
resistance;  (2)  the  potential  to  increase 
the  antibiotic  resistance  of,  or  the 
shedding  of.  Salmonella  spp.;  (3)  the 
potential  to  enhance  bacterial 
pathogenicity;  and  (4)  the  potential  for 
drug  residues  to  cause  an  increase  in 
pathogenic  bacteria  resistant  to  himian 
antibiotics  drugs  or  to  cause  human 
hypersensitivity  reactions.  The  1972 
proposal  also  stated  that  all  then- 
approved  subtherapeutic  and/or  growth 
promoting  uses  in  animal  feeds  of 
antibiotics  and  sulfonamides  that  are 
also  used  in  humans  would  be  revoked 
unless  data  identified  by  the  task  force 
were  submitted  to  FDA. 

In  the  Federal  Register  of  April  20, 
1973  (38  FR  9811),  the  agency  published 
the  final  rule  which  established  21  CFR 
135.109  Antibiotic  and  sulfonqmide 
drugs  in  the  feed  of  animals 
(redesignated  as  §558.15  in  1974).  The 
section  was  subsequently  amended  on 
September  5,  1973,  to  include  the 
nitrofurans  {38  FR  23942).  In  the 
Federal  Register  of  February  25,  1976 
(41  FR  8282).  the  agency  withdrew 
approvals  for  those  antimicrobial  drugs 
not  in  compliance  with  the  data 
submission  requirements  of  §  558.15. 
The  same  document  added  paragraphs 
(g)(1)  and  (g)(2)  to  §558.15.  These 
para^phs  listed  the  medicated 
premixes  and  drug  combinations, 
respectively,  which  had  submitted  the 
required  data  for  agency  review.  These 
are  known  as  the  interim  marketing 
provisions. 

B  Approval  Status  of  Products  and  Use 
Combinations  Subject  to  the  Listings  in 
§558.15 

The  preamble  to  the  final  rule  that 
added  the  §  558.15  interim  marketing 
provisions  stated  that  all  products  and 
combination  uses  subject  to  the  listings 
in  the  regulation  were  the  subject  of 
approved  applications  (41  FR  8282  and 
8285,  February  25.  1976).  However,  a 
number  of  years  after  this  regulation 
was  issued,  it  became  apparent  that  the 
administrative  record  associated  with  15 
products  was  incomplete,  calling  into 
question  their  approval  status. 
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One  cause  elf  this  problem  relates  to 
the  Animal  Dfug  Amendments  of  1968. 
Under  Sectioh  108  of  this  law,  any 
product  that  1:  ad  been  approved  before 
1968  by  a  new  drug  application,  food 
additive  petiti  on,  certifiable  antibiotic 
application,  o :  master  file  would  be 
considered  to  be  the  subject  of  an 
approved  nev[  animal  drug  application 
under  the  nev  section  512.  Because 
§  558.15  dealt  with  antimicrobials  used 
in  animal  feec  ,  the  products  listed  in 
§  558.15  were  considered  food  additives 
before  the  19e  8  animal  drug 
amendments.  In  addition,  a  number  of 
them  contain*  d  certifiable  antibiotics. 
The  approval  processes  for  these 
products  befo  e  the  1968  amendments 
were  comfJe^ ,  redimdant,  and  involved 
the  acceptance  of  secondary 
manufacturers/distributors,  sometimes 
based  on  a  demonstration  of 
equivalence  of  their  products  to  primary 
sponsor  predicts  and  sometimes  not. 
Unlike  the  current  new  animal  drug 
application  process  under  section  512  of 
the  act,  this  w  as  generally  not  an  orderly 
process.  As  a  result,  the  agency's  and 
sponsors'  abinty  to  dociunent  the  pre- 
1968  approvals  has  been  hampered. 

Because  thair  administrative  records 
were  incomplete,  in  1998  the  agency 
undertook  to  letermine  whether  any  of 
the  15  products  were  unapproved  and, 
therefore,  errdneously  listed  in  §558.15. 
In  this  regard  the  agency  asked 
sponsors  to  ic  entify  the  involved 
product,  attaqh  associated  labeling,  and 
certify  its  apdroval  status.  Certification 
was  forthcom  ing  for  10  of  the  15 
applications.  The  agency  informed  the 
involved  part  les  by  letter  that  their 
certifications  would  be  used  as  part  of 
the  administi  itive  record  of  approval 
and  that  it  pli  inned  to  codify  these 
approvals  as  !oon  as  possible,  very 
likely  in  cone  ert  with  the  removal  of 
§  558.15.  Bee  luse  the  agency  was  imable 
to  verify  that  the  remaining  five 
products  wer  3  approved,  the  agency 


believes  they 
§558.15 


C.  Reasons  fc  r  Removal  of  §  558.15 


The  agency 
§558.15 
stated  purpose 
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is  proposing  to  remove 
it  long  ago  fulfilled  its 
of  requiring  sponsors  to 
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ic  use  of  antibiotics  on  the 
time  of  its  publication. 
ies  required  to  be 
the  products  listed  at  the 
was  issued  were 
ago.  In  addition,  as 
section  IH.D  of  this 
agency  has  a  new 
:oncept  for  assessing  the 
antipiicrobial  new  animal 

subtherapeutic  use  of 


long  I 


tie 


antimicrobials  in  animal  feed,  with 
regard  to  their  microbiological  effects  on 
bacteria  of  human  health  concern. 
Therefore,  the  removal  of  §  558.15  does 
not  mean  that  studies  will  no  longer  be 
required  to  assess  the  consequences  of 
the  use  of  antimicrobials  in  food- 
producing  animals. 

D.  The  Antibiotic  Resistance  Issue  After 
Publication  of  §  558. 1 5 

While,  at  the  time  of  its  publication, 
§  558.15  accurately  reflected  FDA's 
basis  for  assessing  the  safety  of 
subtherapeutic  uses  of  antibiotics  in 
feed,  based  on  new  information  and 
considerable  experience,  over  time  FDA 
developed  a  new  strategy  and  concept  to 
deal  with  the  issue  of  antimicrobial 
resistance.  Accordingly,  it  is  useful  to 
review  the  history  of  the  antimicrobial 
resistance  issue  from  the  time  §  558.15 
was  issued  to  the  present  relative  to  the 
significance  of  the  removal  of  §  558.15 
on  FDA's  ability  to  deal  with  the  issue. 

As  discussed  in  section  III.A  of  this 
document,  under  §558.15,  FDA 
received  data  addressing  the 
subtherapeutic  use  of  antibiotics  in 
animal  feed.  To  assist  FDA  in  assessing 
the  data,  the  Commissioner  asked  the 
agency's  National  Advisory  Food  and 
Drug  Committee  (NAFDC)  to  review  the 
data  and  issues  involved  and  to  make 
recommendations  to  him  on  the  future 
use  of  subtherapeutic  antibiotics  in 
animal  feeds. 

In  1977,  the  NAFDC  made  its  findings 
known  to  FDA.  The  FDA  carefully 
considered  the  recommendations  made 
by  the  NAFDC.  On  August  30,  1^77  (42 
FR  43770),  the  Director  of  the  Center  for 
Veterinary  Medicine  (Director)  proposed 
to  revoke  all  regulations  providing  for 
the  subtherapeutic  use  of  penicillin 
alone  and  in  combination  with  other 
drugs  in  animal  feeds.  Because  the 
National  Academy  of  Sciences  National 
Research  Council  (NAS/NRC)  DESI 
review  concluded  that  no  therapeutic 
uses  of  penicillin  in  animal  feed  were 
supported  by  adequate  evidence  of 
effectiveness,  he  also  proposed  to 
revoke  all  regulations  providing  for  the 
therapeutic  use  of  penicillin  in  animal 
feed.  Also,  in  the  Federal  Register  of 
August  30, 1977  (42  FR  43772),  the 
Director  issued  a  notice  of  opportunity 
for  hearing  (NOOH)  on  a  proposal  to 
withdraw  approval  of  NAdAs  for  all 
penicillin-containing  premixes  intended 
for  use  in  animal  feeds.  The  NOOH  was 
issued,  under  section  512(e)  of  the  act 
(21  U.S.C.  360b(e)),  on  the  grounds  that 
evidence  showed  that  such  products 
have  not  been  shown  to  be  safe,  that  the 
applicants  failed  to  establish  and 
maintain  records  and  make  reports  as 
required,  and  that  there  was  a  lack  of 


substantial  evidence  that  such  products 
were  effective  for  certain  uses. 

Subsequently,  in  the  Federal  Register 
of  October  21, 1977  (42  FR  56254),  the 
Director  proposed  to  revoke  regulations 
providing  for  the  subtherapeutic  use  of 
tetracyclines  in  animal  feed  except  for 
those  specific  conditions  of  use  for 
which  there  were  no  safe  and  effective 
substitutes  at  that  time.  Also  in  the 
Federal  Register  of  October  21, 1977  (42 
FR  56264),  the  Director  issued  an  NOOH 
on  a  proposal  to  withdraw  approval  of 
NADAs  for  certain  subtherapeutic  uses 
of  tetracyclines  (chlortetracycline  and 
oxytetracycline)  in  animal  feeds, 
in  1978,  after  FDA  proposed  to 
withdraw  approval  of  various  uses  of 
penicillin  and  tetracyclines  in  animal 
feeds.  Congress  directed  FDA  to  conduct 
further  studies  related  to  the  use  of 
antibiotics  in  animal  feed  and  to  hold  in 
abeyance  implementation  of  its 
proposed  withdrawal  actions  pending 
the  outcome  of  the  studies  (see  H.R. 
Rept.  95-1290  at  p.  99  (June  13, 1978)). 
As  directed,  FDA  spent  $1.5  million  of 
its  appropriations  for  a  study  of  the 
safety  issues  relating  to  the  use  of 
antibiotics  in  animal  feeds.  The  study 
entitled  "The  Effects  on  Human  Health 
of  Subtherapeutic  Use  of  Antimicrobials 
in  Animal  Feeds,"  conducted  by  the 
NAS/NRC,  was  published  in  1980  (Ref. 
1).  It  concluded  that  existing  data  could 
neither  prove  nor  disprove  the 
postulated  hazards  to  human  health 
from  subtherapeutic  antimicrobial  use 
in  animal  feeds. 

On  November  20, 1984,  the  Natural 
Resources  Defense  Council,  Inc. 
(NRDC),  petitioned  the  Secretary  of 
Health  and  Himian  Services  (Secretary) 
to  inunediately  suspend  approval  of  the 
subtherapeutic  use  of  penicillin  and 
tetracyclines  in  animal  feeds  (Ref.  2). 
NRDC's  petition  requested  that  the 
Secretary  invoke  the  imminent  hazard 
provision  of  the  act  (21  U.S.C. 
360b(e)(l))  which  authorizes  the 
Secretary  to  suspend  approval  of  an 
application  for  the  use  of  a  new  animal 
drug  if  an  imminent  hazard  exists  to  the 
health  of  man  or  to  the  animals  for 
which  the  drug  is  intended.  Soon  after 
the  filing  of  the  petition,  there  was  a 
congressional  hearing  in  December  1984 
before  the  House  of  Representatives 
Committee  on  Science  and  Technology, 
Subcommittee  on  Investigations  and 
Oversight,  as  well  as  an  informal 
hearing  before  the  Commissioner  of 
FDA  on  January  25,  1985. 

On  November  13,  1985,  the  Secretary 
denied  the  NRDC  petition  on  the  basis 
that  an  "imminent  hazard"  had  not  been 
demonstrated  (Ref.  3).  This  decision  was 
based  on  an  analysis  of  the  evidence 
cited  by  the  NRDC  as  well  as  scientific 


evidence,  information,  and  opinions 
coming  out  of  the  January  25,  1985, 
public  hearing  and  other  relevant  data 
collected  and  analyzed  by  FDA. 

Subsequently,  the  Commissioner 
directed  the  agency  to  contract  with  the 
NAS,  histitute  of  Medicine  (lOM),  to 
conduct  a  risk  assessment  of  the 
potential  risk  to  human  health 
associated  with  the  practice  of  feeding 
subtherapeutic  levels  of  penicillin  and 
the  tetracyclines  to  animals  for  growth 
promotion,  feed  efficiency,  and  disease 
prevention. 

In  1988,  the  NAS/IOM  reviewed  the 
information  concerning  the  antibiotic 
resistance  issue  available  at  the  time.  An 
expert  committee  was  convened  to 
determine  the  human  health  risks 
associated  with  the  practice  of  feeding 
subtherapeutic  levels  of  penicillin  and 
tetracyclines  to  animals  for  growth 
promotion,  feed  efficiency,  and  disease 
prevention.  In  the  report  entitied 
.    "Hiunan  Health  Risks  with  the 
Subtherapeutic  Use  of  Penicillin  or 
Tetracyclines  in  Animal  Feed"  the 
committee  developed  a  risk-analysis 
model,  using  data  only  on  Salmonella 
infections  that  resulted  in  hiunan  death 
(Ref.  4).  The  cammittee  foimd  a 
considerable  amount  of  indirect 
evidence  implicating  both 
subtherapeutic  and  therapeutic  use  of 
antimicrobials  as  a  potential  human 
health  hazard.  The  committee  did  not 
find  data  demonstrating  that  use  of 
subtherapeutic  penicillin  or  tetracycline 
directly  caused  humans  to  die  from 
salmonellosis.  The  committee  noted  that 
it  was  not  possible  to  separate  the 
public  health  effects  of  therapeutic  and 
subtherapeutic  uses  and  strongly 
recommended  further  study  of  the  issue. 

Based  upon  the  report  and  other 
relevant  information,  the  agency:  (1) 
Concluded  that  the  risks  were  neither 
proved  nor  disproved,  (2)  did  not  deny 
there  was  some  degree  of  risk,  and  (3) 
did  not  conclude  that  the  continued 
subtherapeutic  use  of  penicillin  and  the 
tetracycylines  in  animal  feed  is  safe. 
The  notices  of  opportunity  for  hearing 
published  in  the  Federal  Registers  of 
August  30  and  October  21,  1977,  remain 
pending. 

The  American  Society  of 
Microbiology  issued  a  report  in  1995 
that  cited  grave  concerns  about  both 
human  and  animal  antibiotic  use  and 
the  rise  in  antimicrobial  resistance  (Ref. 
5).  The  report  advocated:  A  significant 
increase  in  resistance  monitoring  in  the 
United  States,  more  education  about  the 
use  and  risks  of  antimicrobials,  and 
more  basic  research  designed  to  develop 
new  antimicrobials  and  vaccines  and 
disease  prevention  measures.  The  report 
criticized  overuse  of  antibacterials  in 
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human  medicine,  but  also  pointed  out 
the  extensive  use  of  antibacterials  in 
food  production,  which  was  partiy 
attributed  to  the  consolidation  of  farms 
to  facilities  vdth  large  numbers  of 
confined  animals.  The  report  made  it 
clear  that  the  antibiotic  resistance 
problem  is  global  and  was  a  precursor 
to  involvement  by  the  United  Nation's 
Worid  Healtii  Organization  (WHO).  The 
meetings  of  the  WHO  in  1997  and  1998 
led  to  the  development  of  a  niunber  of 
recommendations  regarding  the  use  of 
antimicrobial  drugs  in  food-producing 
animals  (Refs.  6  and  7). 

In  1999,  FDA  issued  "Guidance  for 
Industry:  Consideration  of  the  Human 
Health  Impact  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  (#78)  (64  FR  70715,  Dec.  17, 
1999).  In  this  guidance,  FDA  reaffirmed 
its  statutory  authority  to  evaluate  the 
safety  of  new  animal  drugs  with  respect 
to  their  microbiological  effects  on 
bacteria  of  hiunan  health  concern.  FDA 
asserted  that  this  consideration  applies 
to  all  antimicrobial  new  animal  drugs 
intended  for  use  in  food-producing 
animals  including  both  therapeutic  use 
and  use  at  subtherapeutic  levels  for 
production  purposes.  Subsequentiy,  the 
agency  released  a  concept  paper,  which 
has  come  to  be  known  as  the  Framework 
Document,  which  described  a  possible 
approach  that  the  FDA  could  take  in 
regulating  antimicrobial  new  animal 
drugs  intended  for  use  in  food- 
producing  animals  (Ref.  8). 

Since  the  publication  of  the 
Framework  Document,  FDA  has  held  a 
number  of  public  meetings  as  well  as 
two  meetings  of  its  Veterinary  Medical 
Advisory  Committee  to  obtain  input  on 
the  concepts  outiined  in  the  Framework 
Document.  Based  on  this  input,  FDA 
drafted  a  guidance  for  industry  (GFI)  to 
implement  several  of  the  key  strategies 
and  concepts  discussed  in  the 
Framework  Document.  The  draft 
guidance  for  industry  entitied  "Draft 
Guidance  for  Industi7:  Evaluating  the 
Safety  of  Antimicrobial  New  Animal 
Drugs  With  Regard  to  Their 
Microbiological  Effects  on  Bacteria  of 
Human  Health  Concern"  (#152)  (67  FR 
58058,  Sept.  13,  2002)  outlines  a  risk 
analysis  process  for  evaluating  the 
safety  of  antimicrobial  new  animal 
drugs.  This  guidance,  subject  to  public 
comment,  represents  the  Center  for 
Veterinary  Medicine's  current  best 
thinking  on  how  to  assure  the  safety  of 
antimicrobial  new  animal  drugs 
intended  for  use  in  food-producing 
animals. 


E.  Effect  of  the  Removal  of  §558.15 

Based  on  the  previous  discussion,  the 
removal  of  §  558.15  will  have  no  effect 
on  FDA's  ability  to  address  the  issue  of 
antimicrobial  resistance.  Additionally, 
the  removal  of  §  558.15  is  not  intended 
to  have  a  substantive  effect  on  the 
products  subject  to  the  section's  interim 
marketing  provisions.  Most  of  the 
products  or  use  combinations  subject  to 
the  listings  have  approvals  that  are 
already  codified  in  part  558  subpart  B. 
The  agency's  actions  on  the  products 
and  use  combinations  whose  approval  is 
not  already  codified  in  part  558  subpart 
B  are  described  elsewhere  in  this  issue 
of  the  Federal  Register.  One  action 
consists  of  publishing  the  agency's 
findings  of  effectiveness  for  these 
products  and  use  combinations,  under 
DESI,  and,  where  relevant,  proposing  to 
withdraw  approval  of  applications  for 
iudications  lacking  substantial  evidence 
of  effectiveness  and  providing  a  notice 
of  opportunity  for  hearing.  The  other 
action  is  the  codifying  of  one  approval 
in  part  558  subpart  B.  This  action  is  a 
final  rule  since  the  product  is  not 
subject  to  DESI.  As  noted  in  section  UI.B 
of  this  document,  the  agency  believes 
that  five  products  subject  to  the  listings 
in  §  558.15  were  erroneously  listed 
there.  Because  the  regulation  could  only 
permit  the  interim  marketing  of 
approved  products,  the  removal  of 
§  558.15  will  not  have  a  substantive 
effect  on  the  five  unapproved  products. 
Further,  the  agency  is  unaware  of  any 
company  that  currently  markets  any  of 
these  five  products.  If  a  company  wishes 
to  market  one  of  these  drug  products 
and  believes  that  it  holds  a  valid 
approval  for  it  that  is  not  already  subject 
to  an  approval  reflected  in  part  558 
subpart  B,  the  company  should  present 
evidence  supporting  approval  to  avoid 
facing  potential  regulatory  action  in  the 
event  of  future  marketing. 

IV.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

V.  Analysis  of  Economic  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  under  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  and  tiie  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 


47276 


that 


tal 


alternatives 
necessary,  to 
approaches 
(including 
environmen 
and  other 
impacts;  and 
believes  that 
consistent  wi 
philosophy 
the  Executive 
proposed  rule 
regulatory 
Executive 


aiid, 


review  under  the 


,  when  regulation  is 
!  elect  regvilatory 

maximize  net  benefits 
po  ential  economic, 

,  public  health  and  safety, 
;  distributive 
(  quity).  The  agency 
I  lis  proposed  rule  is 
the  regulatory 
principles  identified  in 
order.  In  addition,  the 
is  not  a  significant 
action  as  defined  by  the 

and  so  is  not  subject  to 
Executive  order. 


aid 


ore  ST 


pro|  losing 


ani 


'  ex(  m 


IBi 


FDA  is 
§§510.515 
obsolete.  The 
to  provide 
and  labeling 
drugs  used  in 
discontinued 
antibiotic  aniinal 
rendering  the 
relative  to  its 
original  purpfcse 
the  submissiqn 
on  the  effects 
administratio  i 
antimicrobial 
the  occurrenc  e 
resistant  bacteria 
animals,  is 
new  strategy 
the  safety  of 
drugs,  includ  ng 
antimicrobial ; 
regard  to  thei  • 
bacteria  of 


al  10 


Almost  all 
contained  in 
are  already 
regulations 
558  subpart 
published  in 
Register,  the 
drug  product 
are  not  curre 
approval 
B. 


A.  Benefits 


This 
clarity  and  e< 
new  animal 
feeds  by 
at  §§510.515 
expect  this 
direct  humai 
Rather,  this 


unnecessary 

provided  ex 

that  no  long( 

submission 

subtherapeu^ 

nitrofurans 

1970s. 


Federal  Register / Vol.  68,  No.  153 /Friday,  August  8,  2003 / Proposed  Rules 


to  revoke 
558.15  because  they  are 
purpose  of  §  510.515  was 
ption  from  certification 
quirements  of  certain 
animal  feeds.  FDA  has 
the  practice  of  certifying 

drugs,  thereby 
regulation  obsolete 
intended  purpose.  The 
of  §  558.15,  requiring 
of  the  results  of  studies 
of  long-term 

of  then-marketed 
drugs  in  animal  feed  on 
of  multiple  drug- 
associated  with  these 
obsolete  as  FDA  has  a 
md  concept  for  assessing 
Antimicrobial  new  animal 
subtherapeutic  use  of 
in  animal  feed,  with 
microbiological  effects  on 
an  health  concern. 


hum 


)f  the  drug  product  listings 
}§  510.515  and/or  558.15 

re  fleeted  in  approval 

p  iblished  elsewhere  in  part 

I .  In  two  documents 
this  issue  of  the  Federal 
igency  is  addressing  the 
listings  whose  approvals 
1  itly  reflected  in  the 

ions  in  part  558  subpart 


regi  ilat 


propc  sal  is  expected  to  provide 
uity  in  the  regulations  for 
<  rugs  for  use  in  animal 
dele  :ing  the  obsolete  provisions 
and  558.15.  We  do  not 
p  -oposed  rule  to  result  in  a 
or  animal  health  benefit, 
oposal  would  remove 
regulations  that  both 
e  mptions  for  certifications 
occur,  or  required  the 
safety  data  for  approved 
ic  uses  of  antibiotics, 
sulfonamides  in  the 


I  re 


;€r  I 

Cfi 


and ; 


B.  Compliance  Costs 

FDA  expects  this  proposal  to  result  in 
the  loss  of  marketing  ability  for  five 
combination  uses  listed  in  §  558.15  as 
described  in  III.B  of  this  document.  In 
an  attempt  to  certify  the  approval  status, 
FDA  contacted,  or  attempted  to  contact, 
the  three  sponsors  of  these  five  drug 
combinations.  Attempts  with  one 
sponsor  indicated  that  they  did  not  wish 
to  certify  the  transitional  approvals,  and 
no  response  was  received  from  the  other 
sponsors  concerning  these  transitional 
approvals.  Accordingly,  we  believe  that 
these  products  were  erroneously  listed 
in  §  558.15  and  that  these  sponsors  no 
longer  market  these  combination  uses  as 
provided  for  under  §  558.15.  The 
revocation  of  §  558.15  is  not  expected  to 
have  a  substantive  effect  on  any 
approved  new  animal  drugs,  or  to  cause 
any  approved  new  animal  drug  to  lose 
its  marketing  ability.  Therefore,  we  do 
not  expect  any  loss  of  sales  to  result 
from  this  provision.  We  request  public 
comment  on  the  loss  of  sales  or  other 
effects  to  any  products  or  drug 
combinations  that  will  lose  marketing 
ability  due  to  this  proposed  rule. 

C.  Regulatory  Flexibility  Analysis 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  to  minimize  any  significant 
impact  on  a  substantial  number  of  small 
entities.  FDA  has  determined  in  section 
V.B  of  this  document  that  this  proposed 
rule  would  not  impose  compliance  costs 
on  the  sponsors  of  any  products  that  are 
currently  marketed.  Further,  it  is  not 
expected  to  cause  any  drugs  that  are 
currently  marketed  to  lose  their 
marketing  ability.  We  therefore  certify 
that  the  proposed  rule  would  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities.  No 
further  analysis  is  required  under  the 
Regulatory  Flexibility  Act  (as  amended). 

D.  Unfunded  Mandates  Reform  Act 

Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4)  requires  that  agencies 
prepare  a  written  statement  of 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditiire  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year  (adjusted  annually  for 
inflation). 

The  Unfunded  Mandates  Reform  Act 
does  not  require  FDA  to  prepare  a 
statement  of  costs  and  benefits  for  the 
proposed  rule  because  the  rule  is  not 
expected  to  result  in  any  1-year 
expenditure  that  would  exceed  $100 
million  adjusted  for  inflation.  The 


current  inflation-adjusted  statutory 
threshold  is  about  $110  million. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  tentatively  concludes  that  this 
proposed  rule  contains  no  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  requfred. 
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List  of  Subjects 

21  CFR  Part  510 

Administrative  practice  and 
procedure.  Animal  drugs.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

21  CFR  Part  558 

Animal  drugs,  Animal  feeds. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
.  21  CFR  parts  510  and  558  be  amended 
as  follows: 

PART  510— NEW  ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  510  continues  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  351,  352, 
353,  360b.  371,  3796. 

Subpart  F  [Removed  and  Reserved] 

2.  Subpart  F,  consisting  of  §  510.515, 
is  removed  and  reserved. 

PART  558— NEW  ANIMAL  DRUGS  FOR 
USE  IN  ANIMAL  FEEDS 

3.  The  authority  citation  for  21  CFR 
part  558  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b,  371. 

§558.4    [Amended] 

4.  Section  558.4  Requirement  of  a 
medicated  feed  mill  license  is  amended 
in  paragraph  (c)  by  removing  "and  in 
§§  510.515  and  558.15  of  this  chapter". 

§558.15    [Removed] 

5.  Section  558.15  Antibiotic, 
nitrofuran,  and  sulfonamide  drugs  in 
the  feed  of  animals  is  removed. 

Dated:  August  1,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-20244  Filed  8-5-03;  4:09  pm] 
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ACTION:  Notice  of  proposed  rule  making. 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[CGD07-03-127] 

RIN1625-AA11 

Regulated  Navigation  Areas; 
Charleston  Hart)or,  Cooper  River, 
South  Carolina 

AGENCY:  Coast  Guard,  DHS. 


SUMMARY:  The  Coast  Guard  proposes  to 
create  regulated  navigation  areas  for 
waters  in  the  Charleston  Harbor  under 
the  Highway  17  bridges  and  in  the 
Cooper  River  under  the  Don  Holt  1-526 
bridge.  These  regulated  navigation  areas 
are  needed  for  national  security  reasons 
to  help  ensure  public  safety  and  prevent 
sabotage  or  terrorist  acts  edmed  at  these 
bridges  that  cross  the  main  shipping 
channel  and  link  the  city  and  port  of 
Charleston  with  the  mainland.  Vessels 
would  be  prohibited  from  anchoring, 
mooring,  or  loitering  within  these  areas, 
unless  specifically  authorized  by  the 
Captain  of  the  Port,  Charleston,  South 
Carolina  or  his  designated 
representative. 

DATES:  Corrmients  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
October  7,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Coast  Guard 
Marine  Safety  Office  Charleston,  196 
Tradd  Street,  Charleston,  South  Carolina 
29401.  Coast  Guard  Marine  Safety  Office 
Charleston  maintains  the  public  docket 
for  this  rulemaking.  Comments  and 
material  received  bom  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or- 
copying  at  Marine  Safety  Office 
Charleston,  between  7:30  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Kevin  D.  Floyd,  Coast  Guard 
Marine  Safety  Office  Charleston,  at  (843) 
720-3272. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD07-O3-127], 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  submission  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 


Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  vmting  to  the 
Coast  Guard  Marine  Safety  Office 
Charleston  at  tlie  address  under 
ADDRESSES  explaining  why  a  meeting 
would  be  beneficial.  If  we  determine 
that  a  public  meeting  will  aid  this 
rulemaking,  a  meeting  will  be  held  at  a 
time  and  place  announced  by  separate 
notice  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  continuing  threat  of 
terrorism  against  the  United  States,  and 
in  Ught  oftiie  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  Virginia,  there  is  an 
increased  risk  that  terrorist  action  that 
would  adversely  affect  the  Port  of 
Charleston  could  be  initiated  against 
bridges  over  the  regulated  navigation 
areas  by  persons  on  vessels  or  otherwise 
in  close  proximity  to  these  bridges.  If  a 
bridge  were  damaged  or  destroyed,  the 
Port  of  Charleston  would  be  isolated 
from  access  to  the  sea,  crippling  the 
local  economy  and  negatively  impacting 
national  seciuity.  These  regulated 
navigation  areas  would  help  to  protect 
the  safety  of  life  and  property  on  the 
navigable  waters,  prevent  potential 
terrorist  threats  aimed  at  the  bridges 
crossing  the  main  shipping  channels  in 
the  Port  of  Charleston.  South  Carolina, 
and  ensure  continued  unrestricted 
access  to  the  sea  from  the  Port. 

Discussion  of  Proposed  Rule 

The  proposed  rule  would  establish 
regulated  navigation  areas  for  the  waters 
in  the  Charleston  Harbor  under  the 
Highway  1 7  bridges  and  in  the  Cooper 
River  under  the  Don  HoU  1-526  bridge. 
These  regulated  navigation  areas  are 
needed  for  national  security  reasons  to 
promote  public  safety  and  help  to 
prevent  sabotage  or  terrorist  acts  against 
bridges  in  these  ports.  Vessels  would  be 
prohibited  from  anchoring,  mooring,  or 
loitering  within  these  areas,  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  Charleston,  South  Carolina  or 
his  designated  representative. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plaiming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
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Department  of  Homeland  Security 
PHS).  The  ciast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  ui  der  the  regulatory  policies 
and  proceduTJS  of  DHS  is  unnecessary, 
because  these  zones  encompass  only  a 
small  segmem  of  the  waterway,  and 
vessels  are  allowed  to  transit  through 
these  zones.  This  proposed  rule  would 


simply  prohi 
anchoring,  or 
zones  unless 
the  Captain  o 


lit  vessels  from  mooring, 
loitering  within  these 
;pecifically  authorized  by 
the  Port. 


Small  Entitiei  i 

Under  the  1  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
must  conside  r  whether  this  rule  would 
have  a  significant  economic  effect  on  a 
substantial  nimber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  o  )erated  and  are  not 
dominant  in  heir  fields,  and 
govemmenta  jvirisdictions  with 
populations  (  f  less  than  50,000. 

The  Coast  (Juard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  signifi  ::ant  economic  impact  on 
a  substantial  lumber  of  small  entities. 
The  proposec  rule  encompasses  very 
limited  geogr  iphic  areas  encompassed 
by  the  regula  ed  navigation  areas  and 
does  not  resti  ict  the  movement  or 
routine  operation  of  commercial  or 
recreational  i  essels, through  the  Port  of 
Charleston.  /  dditionally,  persons  may 
request  perm  ission  from  the  Coast 
Guard  Captai  n  of  the  Port  of  Charleston 
to  deviate  fro  tn  these  regulations. 

If  you  thin  :  that  your  business, 
organization,  or  governmental 
jurisdiction  c  ualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  e<  onomic  impact  on  it, 
please  submi  t  a  comment  (see 
ADDRESSES)  t  xplaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  woi  Id  affect  it  economically. 

■  Assistance  fdr  Small  Entities 


Under  section 
Business  Rej  ul 
Fairness  Act 
121),  we  wait 
understandii  ig 
they  can  betl  er 
effects  on  thf  m 
'  rulemaking, 
affect  your 


ens 
o- 


or  govenmie  [ital 
have  questi 
provisions 
please  contact 
Floyd,  Marine 
at  (843)  720-1^3272 


213(a)  of  the  Small 
atory  Enforcement 
of  1996  (Public  Law  104- 
to  assist  small  entities  in 
this  proposed  rule  so  that 
evaluate  its  proposed 
and  participate  in  the 
f  the  proposed  rule  would 
business,  organization, 
jurisdiction  and  you 
concerning  its 
options  for  compliance. 
Lieutenant  Kevin  D. 
Safety  Office  Charleston, 


snail 


Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Goverimients,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 


between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  proposed  rule 
imder  Commandant  Instruction 
M16475.1D,  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Envirormiental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  envfronmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231:  46  U.S.C. 
Chapter  701;  50  U.S.C.  191.  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

1.  Add  §  165.715  to  read  as  follows: 


§  1 65. 71 5    Regulated  Navigation  Areas; 
Charleston  Harbor,  Cooper  River,  S.C. 

(a)  Location — (1)  Highway  17  bridges. 
A  regulated  navigation  area  is 
established  for  the  waters  aroimd  the 
Highway  17  bridges,  to  encompass  all 
waters  of  the  Cooper  River  vidthin  a  line 
connecting  the  following  points:  32° 
48.2374.  079°  55.3'W;  32°  48.11^1.  079° 
54.35'W;  32°  48.341"^,  079°  55.251^;  32° 
48.2?*^,  079°  54.35'W.  then  back  to  the 
point  of  origin. 

(2)  Interstate  526  bridge  (Don  Holt 
bridge).  Another  fixed  regulated 
navigation  area  is  established  for  the 
waters  around  the  Interstate  526  bridge 
spans  (Don  Hoh  bridge)  in  Charleston 
Harbor  and  on  the  Cooper  River 
encompassing  all  waters  within  a  line 
coimecting  the  following  points:  32° 
53.491^1.  079°  58.05'W;  32°  53.421^1.  079° 
57.48'W;  32°  53.531^,  079°  58.05'W;  32° 
53.47'N.  079°  57.47'W.  then  back  to  the 
point  of  origin.  All  coordinates 
reference  1983  North  American  Datxmi 
(NAD  83). 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  vessels  are  allowed  to 
transit  through  these  regulated 
navigation  areas  but  are  prohibited  from 
mooring,  anchoring,  or  loitering  within 
these  zones  unless  specifically 
authorized  by  the  Captain  of  the  Port. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  designated  on-scene  Coast 
Guard  patrol  personnel.  On-scene  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard. 

Dated:  July  29,  2003. 
F.M.Rosa, 

Captain,  U.S.  Coast  Guard,  Acting 
Commander,  Seventh  Coast  Guard  District. 
[FR  Doc.  03-20196  Filed  8-7-03;  8:45  am) 
BILLING  CODE  4910-15-^ 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  259-0368;  FRL-7542-2] 

Revisions  to  the  Califomia  State 
Implementation  Plan,  Yolo  Solano,  Bay 
Area,  and  Mojave  Desert  Air  Quality 
Management  Districts  and  Monterey 
Bay  Unified  Air  Pollution  Control 
District 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  Yolo  Solano 
(YSAQMD),  Bay  Area  (BAAQMD),  and 
Mojave  Desert  (MDAQMD)  Air  Quality 
Management  Districts'  and  to  the 
Monterey  Bay  Unified  (MBUAPCD)  Air 
Pollution  Control  District's  portions  of 
the  Califomia  State  Implementation 
Plan  (SIP).  These  revisions  concern 
volatile  organic  compound  (VOC) 
emissions  bom  architectural  coatings.  In 
accordance  with  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  we 
are  proposing  action  on  local  rules  that 
regulate  these  emission  sources.  We  are 
taking  comments  on  this  proposal  and 
plan  to  follow  with  a  final  action. 

DATES:  Any  conunents  must  arrive  by 
September  8,  2003. 

ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawrthome 
Street.  San  Francisco.  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during  norinal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Table  1.— Submitted  Rules 


California  Air  Resources  Board,  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  "I"  Street,  Sacramento,  CA  95814. 

Yolo-Solano  Air  Quality  Management 
District,  1947  Galileo  Court.  Suite  103.  Davis, 
CA  95616-4882. 

Bay  Area  Air  Quality  Management  District, 
939  Ellis  Street,  San  Francisco,  CA  94109- 
7799. 

Mojave  Desert  Air  Quality  Management 
DisUict,  14306  Park  Avenue,  Victorville,  CA 
92392-2310. 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  24580  Silver  Cloud  Court, 
Monterey,  CA  93940-6536. 

A  copy  of  the  rules  may  also  be  available 
via  the  Internet  at  }ittp://www.arb.ca.gov/ 
drdb/drdbltxt.irtm.  Please  be  advised  that 
this  is  not  an  EPA  website  and  may  not 
contain  the  same  version  of  the  rules  that 
were  submitted  to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  Fong,  EPA  Region  IX,  (415) 
947-4117. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we."  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  States  Submittal 

A.  What  rules  did  the  State  submit? 

B.  Are  there  other  versions  of  these  rules? 

C.  What  is  the  purpose  of  the  submitted 
rule  revisions? 

II.  EPA's  Evaluation  and  Action 

A.  How  is  EPA  evaluating  the  rules? 

B.  Do  the  rules  meet  the  evaluation 
Criteria? 

C.  What  are  the  rules'  deficiencies? 

D.  EPA  recommendations  to  further 
improve  the  rules 

E.  Proposed  action  and  public  comment 

III.  Background  information 

A.  Why  were  these  rules  submitted? 
rv.  Administrative  Requirements 

I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  addressed  by 
this  proposal  with  the  dates  that  they 
were  adopted  by  the  local  air  agencies 
and  submitted  to  us  by  the  Califomia 
Air  Resources  Board  (CARB). 


Local  Agency 

YSAQMD  

BAAQMD  

MDAQMD  

MBUAPCD  


Rule# 


2.14 

8-3 

1113 

426 


Rule  title 


Architectural  Coatings 
Architectural  Coatings 
Architectural  Coatings 
Architectural  Coatings 


Adopted 


11/14/01 
11/21/01 
02/24/03 
04/17/02 


Submitted 


_L 


01/22J02 
06/18/02 
04/01/03 
06/18/02 


On  February  27  and  July  23.  2002  and 
May  13.  2003,  these  rule  submittals 
were  found  to  meet  the  completeness 
criteria  in  40  CFR  Part  51  Appendix  V, 
which  must  be  met  before  formal  EPA 
review. 


S.  Are  There  Other  Versions  of  These 
Rules? 

We  approved  versions  of  YSAQMD 
Rule  2.14,  BAAQMD  Rule  8-3,  and 
MBUAPCD  Rule  426  into  the  SIP  on 
July  1,  1982.  February  18.  1998.  and 
March  24.  2000,  respectively.  We 


approved  versions  of  Rule  1113  on  June 
9.  1982  and  January  24.  1985  for  various 
portions  of  California  before  those 
portions  were  unified  as  the  MDAQMD 
on  July  1,  1993.  The  YSAQMD, 
BAAQMD,  MDAQMD,  and  MBUAPCD 
adopted  revisions  to  the  SIP-approved 


47280 


Federal  Register / Vol.  68,  No.  153 /Friday,  August  8,  2003 / Proposed  Rules 


versions  of  tl^se  rules  on  November  14, 
2001,  November  21,  2001,  February  24, 
2003,  and  April  17,  2002,  respectively. 
CARB  submitted  the  YSAQMD  rule 
revision  to  usjon  January  22.  2002,  the 
BAAQMD  and  MBUAPCD  rule  revisions 
on  Jiuie  18,  26o2.  and  the  MDAQMD 
revision  on  A  prill,  2003.  The  YSAQMD 
nde  revision  iubmitted  on  January  22, 
2002  contain(  d  errors  and  omissions 
and  a  correct  version  of  the  rule  was 
forwarded  to  us  on  January  21,  2003. 


C.Wbatlsthi^ 
Rule  RevisioT  s 


The  rule  revisions 
the  rules  for 
Suggested 

Architectural!  Coatings 
is  a  model  ru 
which  seeks  <o 
fjr 


provisii  )ns 


sui  vey I 


Purpose  of  the  Submitted 

? 


primarily  modify 
( onsistency  with  the 
Cojitrol  Measure  for 

(SCM).  TheSCM 
e  developed  by  CARB 
provide  statewide 
the  regulation  of 
coatings.  The 
VOC  content  limits  and 
of  the  SCM  are  the 
( sxtensive  investigation  of 
coatings  which  included  a 

of  architectural 
in  California  and  several 
assessments.  CARB  adopted 

ine22,2000.  TheTSDs 
in  "ormation  about  these 


consistency 
architectural 
recommended 
other 

results  of  an 
architectural 
statewide 
coatings  sold 
technology 
the  SCM  on  J 
have  more 
rules. 

n.  EPA's  Eva  luation  and  Action 

A.  How  Is  EP  4  Evaluating  the  Rules? 

Generally.  SIP  rules  must  be 
enforceable  { >ee  section  110(a)  of  the 
Act),  must  re  quire  Reasonably  Available 
Control  Technology  (RACT)  in  moderate 
to  extreme  n(  mattainment  areas  for  VOC 
sources  cove  'ed  by  a  Control  Technique 
Guideline  (C  TG)  and  for  major  sources 
in  nonattainipent  areas  (see  section 
182(a)(2)(A))  must  not  relax 
requirement!  adopted  before  the  1990 
CAA  amendi  aents  in  nonattainment 
areas  (sectioi  1 193),  and  must  not 
interfere  wit|i  attainment,  reasonable 
further  progress  or  other  applicable 
requirement!  of  the  CAA  (section 
110(1)).  The  VSAQMD  and  BAAQMD 
regulate  ozoi  le  nonattainment  areas  (see 
40  CFR  part  Jl),  however,  because  these 
rules,  including  MDAQMD  and 
MBUAPCD'9,  regulate  sources  that  are 
not  covered  by  a  CTG  and  that  are 
nonmajor  art  la  sources,  they  are  not 
subject  to  C/  lA  RACT  requirements. 

Guidance  md  policy  documents  that 
we  used  to  h  elp  evaluate  these  revised 
rules  to  enst  re  enforceability  and 
compliance  (Vith  other  CAA 
requirement  i  include  the  following: 

1.  Portion!  of  the  proposed  post-1987 
ozone  and  ci  irbon  monoxide  policy  that 
concern  RA^T.  52  FR  45044,  November 
24, 1987. 


2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and 
Deviations,"  EPA,  May  25. 1988  (the 
Bluebook). 

3.  "Guidance  Document  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,"  EPA  Region  9,  August  21, 
2001  (the  Little  Bluebook). 

4.  National  Volatile  Organic 
Compound  Emission  Standards  for 
Architectural  Coatings,  September  11, 
1998  (40  CFR  part  59,  Subpart  D). 

5.  "Suggested  Control  Measure  for 
Architectural  Coatings,"  CARB,  Jime  22, 
2000. 

6.  "Improving  Air  Quality  with 
Economic  Incentive  Programs,"  EPA- 
452/R-Ol-OOl,  EPA,  January  2001  (the 
EIP). 

B.  Do  the  Rules  Meet  the  Evaluation 
Criteria? 

These  rules  improve  the  SIP  by 
establishing  more  stringent  emission 
limits  and  by  clarifying  labeling  and 
reporting  provisions.  They  are  largely 
consistent  with  the  relevant  policy  and 
guidance  regarding  enforceability  and 
SIP  relaxations.  Provisions  of  the  rules 
which  do  not  meet  the  evaluation 
criteria  are  summarized  below  and 
discussed  further  in  the  TSDs. 

C.  What  Are  the  Rules'  Deficiencies? 

These  rules  were  all  based  on  the 
same  model — the  SCM — and,  as  a  result, 
contain  many  of  the  same  rule 
deficiencies.  The  deficiencies  relate  to 
the  averaging  provisions  incorporated 
into  these  rules.  While  we  believe  the 
VOC  limits  contained  in  these  rules  to 
be  feasible  and  substantiated  by  a 
significant  investigation  of  architectural 
coatings,  the  averaging  provisions 
provide  a  valuable  eJtemative 
compliance  mechanism  for  the  VOC 
limits  contained  in  these  rules  and  may 
reduce  the  overall  economic  impact  of 
compliance  with  the  VOC  limits  on 
manufacturers.  We  have  identified  five 
specific  problems  with  these  provisions. 
The  first  four  could  be  addressed 
through  relatively  minor  changes  to  the 
averaging  provisions  which  we  have 
described  below.  The  fifth  could  also  be 
addressed  by  relatively  minor  changes 
or  by  clarification  of  the  State's 
authority.  The  following  provisions 
common  to  YSAQMD  Rule  2.14, 
BAAQMD  Rule  8-3,  MDAQMD  Rule 
1113,  and  MBUAPCD  Rule  426  conflict 
with  section  110  of  the  Act  and  prevent 
full  approval  of  the  SIP  revisions. 

1.  The  rules  allow  for  the  sell-through 
of  coatings  included  in  approved 
averaging  programs.  Because  emissions 
from  coatings  sold  under  the  sell- 
through  provision  cannot  be 
distinguished  based  on  the  information 


explicitly  required  to  be  maintained 
under  the  rule  from  emissions  from 
coatings  sold  under  an  averaging 
program,  the  enforceability  of  the  rules 
may  be  compromised  by  manufacturers 
claiming  that  a  certain  portion  of 
emissions  from  coatings  sold  under  the 
sell-through  provision  should  be 
excluded  from  averaged  emissions.  One 
way  to  correct  this  is  to  clarify  that 
manufactiuers  with  an  approved 
averaging  program  cannot  also  use  the 
sell-through  provision. 

2.  The  provisions  of  the  averaging 
compliance  option  that  require 
manufacturers  to  describe  the  records 
being  used  to  calculate  emissions  are 
not  specific  enough  to  verify 
compliance  with  the  rules  and  represent 
executive  officer  discretion.  More 
specificity  as  to  the  types  of  suitable 
records  is  needed  to  verify  compliance 

■  with  the  averaging  compliance  option. 

3.  The  rules'  language  regarding  how 
violations  of  the  averaging  compliance 
option  shall  be  determined  is 
ambiguous.  The  language  should  be 
clarified  to  specify  ^at  "an  exceedance 
for  each  coating  that  is  over  the  limit 
shall  constitute  a  separate  violation  for 
each  day  of  the  compliance  period." 

4.  The  rules  allow  manufacturers  to 
average  coatings  based  on  statewide  or 
district-specific  data  which  makes 
enforceability  more  difficult  and 
conflicts  with  other  rule  provisions 
which  imply  that  averaging  will  only  be 
implemented  by  CARB  and  conducted 
on  a  statewide  basis.  The  rules  should 
clarify  whether  emissions  from 
averaging  programs  will  be  calculated 
using  statewide  or  district-specific  data. 

5.  The  rules  grant  the  Executive 
Officer  of  CARB  authority  to  approve  or 
disapprove  initial  averaging  programs, 
program  renewals,  program 
modifications,  and  program 
terminations.  This  raises  jurisdictional 
issues  which  could  create  enforceability 
problems  since  CARB  has  not  been 
granted  authority  by  the  state 
Legislature  under  the  California  Health 
and  Safety  Code  to  regulate  architectural 
coatings. 

D.  EPA  Recommendations  to  Further 
Improve  the  Rules 

The  TSDs  describe  additional  rule 
revisions  that  do  not  affect  EPA's 
current  action  but  are  recommended  for 
the  next  time  the  local  agencies  modify 
the  rules. 

E.  Proposed  Action  and  Public 
Comment 

As  authorized  in  sections  110(k)(3) 
and  301(a)  of  the  Act,  EPA  is  proposing 
a  limited  approval  of  the  submitted 
rules  to  improve  the  SIP.  If  finalized, 


this  action  would  incorporate  the 
submitted  rules  into  the  SIP,  including 
those  provisions  identified  as  deficient. 
This  approval  is  limited  because  EPA  is 
simidtaneously  proposing  a  limited 
disapproval  of  the  rules  under  section 
110(k)(3).  If  this  disapproval  is 
finalized,  sanctions  for  the  BAAQMD 
and  YSAQMD  vdll  be  imposed  under 
section  179  of  the  Act  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rules'  deficiencies  within  18 
months.  These  sanctions  would  be 
imposed  according  to  40  CFR  52.31.  A 
final  disapproval  would  also  trigger  the 
federal  implementation  plan  (FIP) 
requirement  under  section  110(c). 
MDAQMD  and  MBUAPCD  do  not 
regulate  nonattaimnent  areas,  so  the 
sanction  and  FIP  implications  do  not 
apply.  Note  that  the  submitted  rules 
have  been  adopted  by  the  districts  and 
EPA's  final  limited  disapproval  would 
not  prevent  the  local  agencies  from 
enforcing  them. 

All  of  the  identified  deficiencies  are 
associated  with  the  averaging  programs 
in  these  rules  which  sunset  on  January 
1,  2005.  If  we  finalize  this  notice  as 
proposed,  the  effective  date  of  our 
action  will  be  after  July  1,  2003  and 
would  trigger  CAA  §  179  sanction  clocks 
that  expire  18  and  24  months  later. 
However,  we  believe  that  sunsetting  the 
averaging  programs  effectively  corrects 
all  the  deficiencies  associated  with 
averaging,  and  revisions  to  these  rules  is 
not  needed  to  avoid  associated 
sanctions. 

We  will  accept  comments  fi-om  the     - 
public  on  the  proposed  limited  approval 
and  limited  disapproval  for  the  next  30 
days.  EPA  proposed  a  similar  limited 
approval  and  limited  disapproval  for 
three  other  California  architectural 
coating  rules  on  September  20,  2002  (67 
FR  59229).  While  the  seven  California 
rules  are  very  similar,  we  divided  them 
into  two  proposed  actions  for  internal 
administrative  and  workload 
management  reasons.  While  we  received 
significant  negative  public  comment  on 
the  September  20,  2002  proposal,  we 
have  not  finalized  the  September  20, 
2002  proposal  and  today's  proposal 
should  not  be  construed  as  responsive 
to  comments  received  on  the  previous 
proposal.  We  intend  to  act  on  the  seven 
rules  consistently,  so  any  comments 
submitted  on  the  September  20,  2002 
proposal  will  be  considered  before 
finalizing  action  on  today's  proposal. 

m.  Background  Information 

A.  Why  Were  These  Rules  Submitted? 

VOCs  help  produce  ground-level 
ozone  and  smog,  which  harm  hiunan 
health  and  the  environment.  EPA  has 
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established  a  National  Ambient  Air 
Quality  Standard  (NAAQS)  for  ozone. 
Section  110(a)  of  the  CAA  requires 
states  to  submit  regulations  necessary  to 
achieve  the  NAAQS.  Table  2  lists  some 
of  the  national  milestones  leading  to  the 
submittal  of  these  local  agencies'  VOC 
ndes. 

Table  2.— Ozone  Nonattainment 
Milestones 


Date 


March  3,  1978 


May  26,  1988 


Event 


November  15, 
1990. 


EPA  promulgated  a  list  of 
ozone  nonattainment 
areas  under  the  Clean  Air 
Act  as  amended  in  1 977. 
43  FR  8964;  40  CFR 

;    81.305. 

EPA  notified  Governors  ttiat 
parts  of  their  SiPs  were  in- 
adequate to  attain  and 
maintain  tfie  ozone  stand- 
ard and  requested  that 
they  correct  the  defi- 
ciencies (EPA's  SIP-Call). 
See  section  110(a)(2)(H) 
of  the  pre-amended  Act 

Clean  Air  Act  Amendments 
of  1990  were  enacted. 
Pub.  L  101-549,  104 
Stat.  2399,  codified  at  42 
use.  7401-7671q. 


IV.  AdministratiTe  Requirements 

A.  Executive  Order  12866.  Regulatory 
Planning  and  Review 

The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
entitled  "Regulatory  Planning  and 
Review." 

B.  Paperwork  Reduction  Act 
This  rule  does  not  impose  an 

information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Art  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  govenunental  jurisdictions. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  SIP  approvals  under 
section  110  and  title  I,  part  D  of  the 
Clean  Air  Act  do  not  create  any  new 
requirements  but  simply  approve 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 


Federal  SIP  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

Moreover,  due  to  the  natiue  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.,  v.  U.S. 
EPA,  427  U.S.  246,  255-66  (1976);  42 
U.S.C.  7410(a)(2). 

D.  Unfunded  Mandates  Reform  Act 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  imiquely  impacted  by  the  hile. 

EPA  nas  determined  that  the  approval 
action  proposed  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action 
proposes  to  approve  pre-existing 
requirements  imder  State  or  local  law, 
and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
State,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

E.  Executive  Order  13132,  Federalism 

Executive  Order  13132  (64  FR  43255, 
August  10, 1999)  revokes  and  replaces 
Executive  Orders  12612  (Federalism) 
and  12875  (Enhancing  the 
Intergovernmental  Partnership). 
Executive  Order  13132  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federali.«m  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
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government  i  nd  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  Executive 
Order  13132.  EPA  may  not  issue  a 
regulation  thi  it  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  s  atute,  unless  the  Federal 
government  [  rovides  the  funds 
necessary  to  )ay  the  direct  compliance 
costs  incurrei  1  by  State  and  local 
govenunents  or  EPA  consults  with 
State  and  loc  il  officials  early  in  the 
process  of  de  /eloping  the  proposed 
regulation.  El 'A  also  may  not  issue  a 
regulation  th  it  has  federalism 
implications  and  that  preempts  State 
Ijaw  imless  th  e  Agency  consults  with 
State  and  locil  officicds  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  v  ill  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  4nd  the  States,  or  on  the 
distribution  ( »f  power  and 
responsibilit:  es  among  the  various 
levels  of  gov(  imment.  as  specified  in 
Executive  Order  13132,  because  it 
merely  apprc  ves  a  state  rule 
implementin  ?  a  federal  standard,  and 
does  not  alte  the  relationship  or  the 
distribution  i  )f  power  and 
responsibilit  es  established  in  the  Clean 
Air  Act.  Thu  i,  the  requirements  of 
section  6  of  t  le  Executive  Order  do  not 
apply  to  this  rule. 

F.  Executive  Order  13175,  Coordination 
with  Indian  '  "ribal  Governments 

Executive  3rder  13175,  entitled 
"Consultatio  ti  and  Coordination  with 
Indian  Triba  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meMiingful  and  timely  input  by 
tribal  officiajs  in  the  development  of 
regulatory  p(  »licies  that  have  tribal 
implications  "  This  proposed  rule  does 
not  have  trib  al  implications,  as  specified 
in  Executive  Order  13175.  It  will  not 
have  substai  tial  direct  effects  on  tribal 
government! ,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes ,  or  on  the  distribution  of 
power  and  n  jsponsibilities  between  the 
Federal  government  and  Indian  tribes. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

EPA  specijfically  solicits  additional 
conmient  onj 


tribal  officia  s 


H.  Executivt 
Children 
Risks  and 


from 


this  proposed  rule  from 


Order  13045,  Protection  of 

Environmental  Health 
'etv  Risks 


Sitft 

Executive  Order  13045  (62  FR  19885, 
April  23, 19  )7),  applies  to  any  nde  that: 


(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks  and 
is  not  "economically  significant"  under 
Executive  Order  12866. 

H.  Executive  Order  13211.  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355,  May  22,  2001)  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volvmtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compound. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  July  29,  2003. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 
[FR  Doc.  03-20306  Filed  8-7-03;  8:45  am) 

BILUNG  CODE  6S60-50-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2346;  MB  Docket  No.  03-168,  RM- 
10747;  MB  Docket  No.  03-169,  RM-10748] 

Radio  Broadcasting  Services;  Crowell, 
TX  and  Florien,  LA 

agency:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Audio  Division  requests 
comment  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  293C3  at  Crowell,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  293C3      ' 
can  be  edlotted  to  Crowell  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  10.7  kilometers  (6.6 
miles)  west  to  avoid  a  short-spacing  to 
the  application  site  of  Station  KBZS, 
Channel  292C2,  Wichita,  Texas.  The 
reference  coordinates  for  Channel  293C3 
at  Crowell  are  34-01-11  North  Latitude 
and  99-^9-53  West  .Longitude.  The 
Audio  Division  also  requests  comments 
on  a  petition  filed  by  Charles  Crawford 
proposing  the  allotment  of  Chaimel 
242A  at  Florien,  Louisiana,  as  the 
community's  first  local  aural 
transmission  service.  Channel  242A  can 
be  allotted  to  Florien  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  at  city 
reference  coordinates.  The  reference 
coordinates  for  Channel  242A  at  Florien 
are  31-26-37  North  Latitude  and  93- 
27-26  West  Longitude. 
DATES:  Comments  must  be  filed  on  or 
before  September  15,  2003,  and  reply 
conunents  on  or  before  September  30, 
2003. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Charles  Crawford,  4553 
Bordeaux  Avenue,  Dallas,  Texas  75205. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos. 
03-168  and  03-169,  adopted  July  23, 
2003,  and  released  July  24,  2003.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  at  the 
FCC's  Reference  Information  Center, 
Portals  II,  445  Twelfth  Sti-eet,  SW., 


Room  CY-A257,  Washington,  DC  20554. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  duplicating  contractor. 
Qualex  International,  Portals  II,  445 
12tii  Sti-eet,  SW.,  Room  CY-B402, 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Conmiission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
govermng  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  Thq  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Florien,  Channel 
242A. 

..     3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Crowell,  Channel  293C3. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-20207  Filed  8-7-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2430;  MB  Docket  No.  03-176:  RM- 
10720] 

Radio  Broadcasting  Services; 
Harrison,  Ml 

agency:  Federal  Commimications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  Commercial  Radio  of  Harrison 
requesting  the  allotment  of  Channel 
280A  at  Harrison,  Michigan.  The 
coordinates  for  Channel  280A  at 
Harrison  are  43-53-33  and  84-49-06. 
There  is  a  site  restriction  14.1 
kilometers  (8.7  miles)  south  of  the 
commimity.  Since  Harrison  is  located 
within  320  kilometers  of  the  U.S.- 
Canadian border,  concurrence  of  the 
Canadian  Government  will  be  requested 
for  the  allotment  of  Chaimel  280A  at 
Harrison. 

DATES:  Comments  must  be  filed  on  or 
before  September  15,  2003,  and  reply 
comments  on  or  before  September  30, 
2003. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission,  445 
Twelftii  Sti-eet,  SW.,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner's  counsel  as  follows: 
Robert  J.  Buenzle,  Law  Offices  of  Robert 
J.  Buenzle,  11710  Plaza  America  Drive, 
Suite  2000,  Reston,  Virginia  20190. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
S)mopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-176,  adopted  July  23,  2003,  and 
released  July  25,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n,  CY-A257,  445  Twelfth  Street,  SW., 
Washington,  DC.  This  document  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-nuiil 
qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shotdd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governiM  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 


For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  die  Table  of  FM 
Allotments  under  Michigan,  is  amended 
by  adding  Channel  2  80 A  at  Harrison. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-20210  Filed  8-7-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2431 ;  MB  Docket  No.  03-175;  RK*- 
10719] 

Radio  Broadcasting  Services;  Rising 
Star,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rulemaking 
filed  by  Charles  Crawford  requesting  the 
allotment  of  Channel  290C3  at  Rising 
Star,  Texas.  The  coordinates  for  Channel 
290C3  at  Rising  Star  are  32-05-54  and 
98-58-00. 

DATES:  Comments  must  be  filed  on  or 
before  September  15,  2003,  and  reply 
comments  on  or  before  September  30, 
2003. 

ADDRESSES:  Secretary,  Federal 
Commimications  Commission,  445 
Twelfth  Street,  SW.,  Washington,  EX: 
20554.  In  addition  to  filing  comments 
with  the  FCC,  interested  parties  should 
serve  the  petitioner  as  follows:  Charles 
Crawford,  4553  Bordeaux  Avenue, 
Dallas,  Texas  75205. 

FOR  FURTHER  INFORMATION  CONTACT; 
Kathleen  Scheuerle,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-175,  adopted  July  23,  2003.  and 
released  July  25,  20D3.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
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List  of  Subje  :ts  in  47  CFR  Part  73 

Radio,  Rac  io  broadcasting. 

For  the  re.  sons  discussed  in  the 
preamble,  th  a  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  fo  lows: 

PART  73— fIaDIO  BROADCAST 
SERVICES 

1 .  The  aut  lority  citation  for  part  73 
continues  to  read  as  follows: 

Authority: '  7  U.S.C.  154,  303.  334  and  336. 

§73.202    [Aniended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  i  inder  Texas,  is  amended  by 
adding  Risii  g  Star,  Channel  290C3. 
Federal  Comr  lunications  Commission. 
John  A.  Karoi  isos. 

Assistant  Ctiii  f.  Audio  Division.  Media 

Bureau. 

[PR  Doc.  03-:  0211  Filed  8-7-03;  8:45  am) 

BILUNG  CODE  6  n2-01-P 


FEDERAL  qOMMUNICATlONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2429^  MB  Docket  No.  03-177,  RM- 
10749;  MB  Docket  No.  03-178,  RM-10750; 
MB  Docket  Mo.  03-179,  RM-10752;  MB 
Docket  No.  08-180.  RM-10753] 

Radio  Broadcasting  Services; 
Anacoco,  LA;  Erie,  PA;  Greenfield,  CA; 
and  Quitaque,  TX 

AGENCY:  Fe(  eral  Communications 

Commissioi  i. 

ACTION:  Pro  )Osed  rule. 


SUMMARY:  This  document  proposes  four 
allotments  to  Anacoco,  Louisiana;  Erie, 
Pennsylvania;  Greenfield,  California; 
and  Quitaque,  Texas.  The  Audio 
Division  requests  comments  on  a 
petition  filed  by  Charles  Crawford 
proposing  the  allotment  of  Chaimel 
276C3  at  Anacoco,  Louisiana  as  the 
community's  first  local  aural 
transmission  service.  Channel  276C3 
can  be  allotted  to  Anacoco  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of  13 
kilometers  (8.1  miles)  northwest  to 
avoid  a  short-spacing  to  the  licensed  site 
of  Station,  KAJN-FM,  Channel  275C, 
Crowley,  Louisiana.  The  coordinates  for 
Chaimel  276C3  at  Crowley  are  31-19-32 
North  Latitude  and  3-26-48  West 
Longitude.  See  SUPPLEMENTARY 
INFORMATION,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  September  15.  2003.  and  reply 
comments  on  or  before  September  30, 
2003. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Charles  Crawford,  4553 
Bordeaux  Avenue,  Dallas.  Texas  75205, 
Dana  J.  Puopolo,  2134  Oak  Street,  Unit 
C,  Santa  Monica,  California  90405,  and 
Daniel  R.  Feely,  682  Palisade  Street, 
Pasadena,  California  91103. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-177;  MB  Docket  No.  03-178;  MB 
Docket  No.  03-179;  and  MB  Docket  No. 
03-180, adopted  July  23,  2003,  and 
released  July  25,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center  (Room 
■  CY-A257),  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Quatex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Dana  J. 
Puopolo  proposing  the  allotment  of 
Channel  240A  at  Erie,  Pennsylvania  as 
the  commimity's  fifth  local  FM 
transmission  service.  Channel  240A  can 
be  allotted  to  Erie  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  8.8  kilometers  (5.5  miles) 
northeast  to  avoid  a  short-spacing  to  the 
licensed  site  of  Station  WAKZ(FM), 
Channel  240A,  Sharpsville, 


Pennsylvania.  The  coordinates  for 
Channel  240A  at  Erie  are  42-09-54 
North  Latitude  and  79-59-24  West 
Longitude.  Canadian  concurrence  as  a 
specially-negotiated  short-spaced 
allotment  has  been  requested  since  Erie 
is  located  within  320  kilometers  (200 
miles)  of  the  U.S. -Canadian  borderland 
the  allotment  is  short-spaced  to  Station 
CFPl^FM,  Chaimel  240C1,  London, 
Ontario. 


The  Audio  Division  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  261C3  at  Quitaque.  Texas,  as 
the  community's  first  local  aural 
fransmission  service.  Channel  261C3 
can  be  allotted  to  Quitaque  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
18.1  kilometers  (11.3  miles)  north  to 
avoid  short-spacings  to  the  licensed 
sites  of  Station  KOMX(FM),  Channel 
262C2,  Pampa,  Texas;  Station 
KMMX(FM),  Channel  262C1,  Tahoka, 
Texas;  and  to  the  proposed  allotment 
site  for  Channel  263C3.  EsteUine,  Texas. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Daniel 
R.  Feely  proposing  the  allotment  of 
Channel  254A  at  Greenfield.  California, 
as  the  community's  third  local  aural 
transmission  service.  Channel  254A  can 
be  allotted  to  Greenfield  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with 
city  reference  coordinates.  The 
coordinates  for  Channel  2  54 A  at 
Greenfield  are  36-19-23  North  Latitude 
and  121-14-41  West  Longitude. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 
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PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Channel  254A  at 
Greenfield. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Louisiana,  is 
amended  by  adding  Anacoco,  Channel 
276C3. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Pennsylvania,  is 
amended  by  adding  Channel  240A  at 
Erie. 

5.  Section  73.202(b).  tlie  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Quitaque.  Channel  261C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Divison,  Media 
Bureau. 

[PR  Doc.  03-20212  Filed  8-7-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2432,  MB  Docket  No.  03-174,  RM- 
10754] 

Radio  Broadcasting  Services; 
Ehrenberg,  Arizona 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 


filed  by  Daniel  R.  Feely  proposing  the 
allotment  of  Channel  286C2  at 
Ehrenberg.  Arizona,  as  the  community's 
first  local  aural  transmission  service. 
The  coordinates  for  Channel  286C2  at 
Ehrenberg,  Arizona  are  33-48-00  NL 
and  114-19-12  WL.  There  is  a  site 
restriction  28.8  kilometers  (17.9  miles) 
northeast  to  avoid  short-spacing  to  the 
license  sites  of  Station  KBUX,  Channel 
232A.  Quartzsite,  Arizona  and  Mexican 
Station  XHMC-FM.  Channel  285B. 
Mexicali.  BN.  Since  Ehrenberg  is 
located  within  320  kilometers  (199 
miles)  of  the  U.S.-Mexican  border, 
Mexican  concurrence  has  been 
requested. 

DATES:  Comments  must  be  filed  on  or 
before  September  15.  2003.  and  reply 
comments  on  or  before  September  30. 
2003. 

ADDRESSES:  Federal  Communications 
Commission.  445  Twelfdi  Street,  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC. 
interested  parties  should  serve  the 
petitioner,  as  follows:  Daniel  R.  Feely. 
682  Palisade  Sfreet.  Pasadena.  California 
91103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
simimary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-174,  adopted  July  23,  2003,  and 
released  July  25,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the 
Commission's  Reference  Center,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  duplicating 


contractor,  Qualex  International  Portals 
n.  445  12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC.  20554.  telephone  202- 
863-2893.  facsimile  202-863-2898.  or 
via  e-mail  qualexint@aoI.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  Uiis 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Arizona,  is  amended 
by  adding  Ehrenberg,  Channel  286C2. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-20213  Filed  8-7-03;  8:45  am) 
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Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  on  the  topics 
covered  in  this  notice,  contact  Mr.  John 
Greifer,  Director,  Trade  Support  Team, 
International  Services,  APHIS,  room 
1132,  South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250;  (202)  720-7677. 
For  specific  information  regarding 
standard-setting  activities  of  the  Office 
International  des  Epizooties,  contact  Dr. 
Michael  David,  Chief,  Sanitary 
International  Standards  Team,  VS, 
APHIS,  4700  River  Road  Unit  33, 
Riverdale,  MD  20737-1231;  (301)  734- 
8093.  For  specific  information  regarding 
the  standard-setting  activities  of  the 
International  Plant  Protection 
Convention  or  the  North  American  Plant 
Protection  Organization,  contact  Mr. 
Narcy  Klag,  Program  Director, 
Phytosanitary  Issues  Management,  PPQ, 
APHIS,  4700  River  Road  Unit  60, 
Riverdale,  MD  20737-1236;  (301)  734- 
8469,  e-mail: 
narcy.g.klag^aphis.  usda.gov. 

SUPPLEMENTARY  INFORMATION 
Background 

The  World  Trade  Organization  (WTO) 
was  established  as  the  common 
international  institutional  framework  for 
governing  trade  relations  among  its 
members  in  matters  related  to  the 
Uruguay  Round  Agreements.  The  WTO 
is  the  successor  organization  to  the 
General  Agreement  on  Tariffs  and 
Trade.  U.S.  membership  in  the  WTO 
was  approved  by  Congress  when  it 
enacted  the  Uruguay  Round  Agreements 
Act  (Pub.  L.  103-465),  which  was 
signed  into  law  by  the  President  on 
December  8,  1994.  The  WTO 
Agreements,  which  established  the 
WTO,  entered  into  force  with  respect  to 
the  United  States  on  January  1, 1995. 
The  Uruguay  Roimd  Agreements  Act 
amended  title  IV  of  the  Trade 
Agreements  Act  of  1979  (19  U.S.C.  2531 
et  seq.).  Section  491  of  the  Trade 


Agreements  Act  of  1979,  as  amended 
(19  U.S.C.  2578),  requires  the  President 
to  designate  an  agency  to  be  responsible 
for  informing  the  public  of  the  sanitary 
and  phytosanitary  (SPS)  standard- 
setting  activities  of  each  international 
standard-setting  organization.  The 
designated  agency  must  inform  the 
public  by  publishing  an  annual  notice 
in  the  Federal  Register  that  provides  the 
following  information:  (1)  The  SPS 
standards  xmder  consideration  or 
planned  for  consideration  by  the 
international  standard-setting 
organization;  and  (2)  for  each  SPS 
standard  specified,  a  description  of  the 
consideration  or  planned  consideration 
of  that  standard,  a  statement  of  whether 
the  United  States  is  participating  or 
plans  to  participate  in  the  consideration 
of  that  standard,  the  agenda  for  U.S. 
participation,  if  any,  and  the  agency 
responsible  for  representing  the  United 
States  with  respect  to  that  standard. 

•  "International  standard"  is  defined 
in  19  U.S.C.  2578b  as  any  standard, 
guideline,  or  recommendation:  (1) 
Adopted  by  the  Codex  Alimentarius 
Commission  (Codex)  regarding  food 
safety;  (2)  developed  under  the  auspices 
of  the  Office  International  des 
Epizooties  (OIE)  regarding  animal  health 
and  zoonoses;  (3)  developed  under  the 
auspices  of  the  Secretariat  of  the 
International  Plant  Protection 
Convention  (IPPC)  in  cooperation  with 
the  North  American  Plant  Protection 
Organization  (NAPPO)  regarding  plant 
health:  or  (4)  established  by  or 
developed  under  any  other  international 
organization  agreed  to  by  the  member 
countries  of  the  North  American  Free 
Trade  Agreement  (NAFTA)  or  the 
member  countries  of  the  WTO. 

The  President,  pursuant  to 
Proclamation  No.  6780  of  March  23, 
1995  (60  FR  15845),  designated  the 
Secretary  of  Agriculture  as  the  official 
responsible  for  informing  the  public  of 
the  SPS  standard-setting  activities  of 
Codex,  OIE.  IPPC,  and  NAPPO.  The 
United  States  Department  of 
Agriculture's  (USDA's)  Food  Safety  and 
Inspection  Service  (FSIS)  informs  the 
public  of  Codex  standard-setting 
activities  and  USDA's  Animal  and  Plant 
Health  Inspection  Service  (APHIS) 
informs  the  public  of  OIE,  IPPC,  and 
NAPPO  standard-setting  activities. 

FSIS  publishes  an  annual  notice  in 
the  Federal  Register  to  inform  the 
public  of  SPS  standard-setting  activities 


for  Codex.  Codex  was  created  in  1962  by 
two  United  Nations  organizations,  the 
Food  and  Agriculture  Organization 
(FAO)  and  the  World  Health 
Organization.  It  is  the  major 
international  organization  for 
encouraging  international  trade  in  food 
and  protecting  the  heedth  and  economic 
interests  of  consumers. 

APHIS  is  responsible  for  publishing 
an  annual  notice  of  OIE,  IPPC,  and 
NAPPO  activities  related  to 
international  standards  for  plant  and 
animal  health  and  representing  the 
United  States  with  respect  to  these 
standards. 

Following  are  descriptions  of  the  OIE, 
IPPC,  and  NAPPO  organizations  and  the 
standard-setting  agenda  for  each  of  these 
organizations.  We  have  described  the 
agenda  that  each  of  these  organizations 
will  address  at  their  aimual  general 
sessions,  including  standards  that  may 
be  presented  for  adoption  or 
consideration,  as  well  as  other 
initiatives  that  may  be  underway  at  the 
OIE,  IPPC,  and  NAPPO. 

The  agendas  for  these  meetings  are 
subject  to  change,  and  the  draft 
standards  identified  in  this  notice  may 
not  be  sufficiently  developed  and  ready 
for  adoption  as  indicated.  Also,  while  it 
is  the  intent  of  the  United  States  to 
support  adoption  of  international 
standards  and  to  participate  actively 
and  fully  in  their  development,  it 
should  be  recognized  that  the  U.S. 
position  on  a  specific  draft  standard  will 
depend  on  the  acceptability  of  the  final 
draft.  Given  the  dynamic  and  interactive 
natiu-e  of  the  standard-setting  process, 
we  encourage  any  persons  who  are 
interested  in  the  most  current  details 
about  a  specific  draft  standard  or  the 
U.S.  position  on  a  particular  standard- 
setting  issue,  or  in  providing  comments 
on  a  specific  standard  that  may  be  under 
development,  to  contact  APHIS.  Contact 
information  is  provided  at  the  beginning 
of  this  notice  under  FOR  FURTHER 
INFORMATION  CONTACT. 
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DIE  Standard-Setting  Activities 

The  OIE  was  established  in  Paris, 
France,  in  1924  with  the  signing  of  an 
international  agreement  by  28  coimtries. 
It  is  currently  composed  of  164  member 
nations,  each  of  which  is  represented  by 
a  delegate  who,  in  most  cases,  is  the 
chief  veterinary  officer  of  that  country.* 
The  WTO  has  recognized  the  OIE  as  the 
international  forum  for  setting  animal 
health  standards,  reporting  global 
animal  disease  events,  and  presenting 
guidelines  and  recommendations  on 
sanitary  measures  relating  to  animal 
health. 

The  OIE  facilitates  intergovernmental 
cooperation  to  prevent  the  spread  of 


contagious  diseases  in  animals  by     , 
sharing  scientific  research  among  its 
members.  The  major  functions  of  the 
OIE  are  to  collect  and  disseminate 
information  on  the  distribution  and 
occurrence  of  animal  diseases  and  to 
ensure  that  science-based  standards 
govern  international  trade  in  animals 
and  animal  products.  The  OIE  aims  to 
achieve  this  through  the  development 
and  revision  of  international  standards 
for  diagnostic  tests,  vaccines,  and  the 
safe  international  trade  of  animals  and 
animal  products. 

The  OIE  provides  annual  reports  on 
the  global  distribution  of  animal 
diseases,  recognizes  the  fi-ee  status  of 
member  countries  for  certain  diseases, 
categorizes  animal  diseases  with  respect 
to  their  international  significance, 
publishes  bulletins  on  global  disease 
status,  and  provides  animal  disease 
control  guidelines  to  member  countries. 

Various  OEE  commissions  and 
working  groups  undertake  the 
development  and  preparation,  of  draft 
standards,  which  are  then  circulated  to 
member  countries  for  consultation 
(review  and  comment).  Draft  standards 
are  revised  accordingly  and  then 
presented  to  the  OIE  General  Session, 
which  meets  annually  every  May,  for 
review  and  adoption.  Adoption,  as  a 
general  rule,  is  based  on  consensus  of 
the  OIE  membership. 

The  next  OIE  General  Session  is 
scheduled  for  May  23-28,  2004,  in 
Paris,  France.  The  Deputy  Administrator 
for  APHIS'  Veterinary  Services  is  the 
official  U.S.  delegate  to  the  OIE.  The 
Deputy  Administrator  intends  to 
participate  in  the  proceedings  and  will 
discuss  or  comment  on  APHIS'  position 
on  any  standard  up  for  adoption. 
Information  about  current  and  past  OIE 
draft  Code  chapters  may  be  found  on  the 
Internet  at  http://www.aphis.usda.gov/ 
vs/ncie/oie/  or  by  contacting  Dr. 
Michael  David  (see  FOR  FURTHER 
INFORMATION  CONTACT  above). 

Code  Commission  Name  Changes 

The  name  of  the  International  /Vnimal 
Health  Code  Commission  has  been 
changed  to  the  Terrestrial  Animal 
Health  Standards  Commission. 
However,  it  will  continue  to  be  referred 
to  as  the  "Code  Commission." 

The  name  of  the  Fish  Diseases 
Commission  has  been  changed  to  the 
Aquatic  Animal  Health  Standards 
Commission,  and  will  be  referred  to  as 
the  Aquatic  Animals  Commission.  The 
Aquatic  Animeds  Commission  will 
continue  to  develop  and  revise  chapters 
that  address  issues  such  as  the  health 
certification,  diagnosis  and  surveillance 
of  animal  species. 


OIE  Code  Chapters  Up  for  AdoptioD 

Existing  Code  chapters  that  may  be 
revised  and  new  chapters  that  may  be 
drafted  in  preparation  for  the  next 
General  Session  in  2004  include  the 
following: 

1.  Avian  Influenza 

This  chapter  was  recently  redrafted  to 
include  the  H5  and  H7  low  pathogenic 
strains.  Although  many  countries 
supported  the  chapter,  significant 
changes  still  need  to  be  made  before  the 
new  chapter  can  be  adopted. 

2.  Bluetongue 

This  is  a  vector-borne  disease  that 
primarily  affects  sheep.  Draft 
sun'eillance  guidelines  for  bluetongue 
will  be  drafted  by  an  ad  hoc  group  and 
presented  to  the  delegates  for  comment. 

3.  Maedi-visna 

This  is  a  disease  of  sheep  and  goats. 
This  would  represent  a  new  OIE  Code 
chapter.  The  chapter  will  provide 
recommendations  for  the  trade  of  sheep 
and  goats  and  their  products  as  it 
pertains  to  Maedi-visna.  A  draft  chapter 
may  be  presented  for  comment. 

4.  Diseases  of  Bees 

An  ad  hoc  group  was  convened  in 
June  2003  to  address  the  many 
comments  and  to  draft  a  revised  chapter 
to  be  submitted  for  adoption  in  2004. 

5.  Bovine  Spongiform  Encephalopathy 
(BSE) 

This  chapter  is  continuously  being 
updated  as  new  and  additional 
information  becomes  available.  For  the 
next  General  Session,  the  International 
Committee  agreed  to  open  up  the 
chapter  for  review  with  the  intent  of 
considering  changing  the  categories 
imder  which  coimtries  are  placed  with 
respect  to  BSE. 

6.  Animal  Welfare 

At  least  two  ad  hoc  groups  will  be 
convened  before  the  end  of  2003  to  draft 
chapters  establishing  international 
standards  for  the  transportation  of 
livestock. 

Code  Commission  Future  Work 
Program 

During  the  next  few  years,  the  OIE 
Code  Commission  is  expected  to 
address  the  following  issues  or  establish 
ad  hoc  groups  of  experts  to  update  and/ 
or  develop  standards  for  the  following 
issues: 

1.  BSE  in  Small  Ruminants 

This  would  be  a  new  OIE  Code 
chapter  intended  to  provide  guidance 
for  export  certification  of  sheep  and 
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The  Process 

These  cha|  iters  are  drafted  (or  revised) 
by  either  the  Commission  or  by  ad  hoc 
groups  comp  osed  of  technical  experts 
nominated  b  j  the  Director  General  of 
the  OIE  by  vi  rtue  of  their  subject-area 
expertise.  Oi  ce  a  new  chapter  is  drafted 
or  an  existin; ;  one  revised,  the  chapter 
is  distributee  to  member  countries  for 
review  and  c  omment.  The  OIE  attempts 
to  provide  pi  oposed  chapters  by  early 
September  tc  allow  member  coimtries 
sufficient  tin  le  for  comment.  Comments 
are  due  by  m  id-November  of  the  same 
year.  The  dr<  ft  standard  is  revised  by 
the  OIE  Cod<  Commission  on  the  basis 
of  relevant  s(  lientific  comments  received 
from  membe  r  countries. 

The  United  States  (i.e.,  USDA/ APHIS) 
intends  to  re  nevi  and,  where 
appropriate,  comment  on  all  draft 
chapters  anc  revisions  once  it  receives 
them  from  tl  e  OIE.  USDA/ APHIS 
intends  to  di  jtribute  these  drafts  to  the 
U.S.  livestoc  i.  and  aquaculture 
industries,  v  sterinary  experts  in  various 
U.S.  academic  institutions,  and  other 
interested  p«  rsons  for  review  and 
comment.  A  iditional  information 
regarding  thi  sse  draft  standards  may  be 
obtained  by  :ontacting  Dr.  Michael 
David  (see  P  )R  FURTHEfl  INFORMATION 
CONTACT  abcve). 

Generally,  if  a  country  has  concerns 
with  a  parti(  ular  draft  stemdard,  and 
supports  the  se  concerns  with  sound 
technical  in  ormation,  the  pertinent  OIE 
Code  Commission  will  revise  that 
standard  ace  ordingly  and  present  the 
revised  draf  for  adoption  at  the  General 
Session  in  N  ay.  In  the  event  that  a 
country's  cc  ncems  regarding  a  ckaft 
standard  are  not  taken  into  account,  that 
country  maj  refuse  to  support  the 
standard  wl  en  it  comes  up  for  adoption 
at  the  Gener  il  Session.  However,  each 
member  cou  ntry  is  obligated  to  review, 
comment,  aj  id  make  decisions  regarding 
the  adoptioi  i  of  standards  strictly  on 
their  scienti  ic  merits. 

Other  DIE  Ibpics 
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hnical  items  will  be 


tec 


1.  Emerging  and  reemerging  viral 
diseases  and  ways  to  preeiict,  prevent,-^ 
and  control  outbreaks  (with  partienilar 
reference  to  hemorrhagic  fevers,  avian 
influenza,  and  rabies). 

2.  Animal  identification  and 
traceability. 

The  information  in  this  notice 
includes  all  the  information  available  to 
us  on  OIE  standards  currently  imder 
development  or  consideration. 
Information  on  OIE  standards  is 
available  on  the  Internet  at  http:// 
www.oie.int.  Further,  a  formal  agenda 
for  the  next  General  Session  will  be 
available  to  member  countries  in 
February  2004,  and  copies  will  be 
available  to  the  public  once  the  agenda 
is  published.  For  the  most  current 
information  on  meeting  times,  working 
groups,  and/or  meeting  agendas, 
including  information  on  official  U.S. 
participation  in  OIE  activities,  and  U.S. 
positions  on  standards  being 
considered,  contact  Dr.  Michael  David 
(see  FOR  FURTHER  INFORMATION  CONTACT 
above).  Those  wishing  to  provide 
comments  on  any  areas  of  work  under 
the  OIE  may  do  so  at  any  time  by 
responding  to  this  notice  (see 
ADDRESSES  above)  or  by  providing 
comments  through  Dr.  Michael  David. 

IPPC  Standard-Setting  Activities 

The  IPPC  is  a  multilateral  convention 
adopted  in  1952  for  the  purpose  of 
securing  common  and  effective  action  to 
prevent  the  spread  and  introduction  of 
pests  of  plants  and  plant  products  and 
to  promote  appropriate  measures  for 
their  control.  Under  the  IPPC,  the 
understanding  of  plant  protection  has 
been,  and  continues  to  be,  broad, 
encompassing  the  protection  of  both 
cultivated  and  noncultivated  plants 
from  direct  or  indirect  injury  by  plant 
pests.  Activities  adelressed  by  the  IPPC 
include  the  development  and 
establishment  of  international  plant 
health  standards,  the  harmonization  of 
phytosanitary  activities  through 
emerging  standards,  the  facilitation  of 
the  exchange  of  official  and  scientific 
information  among  countries,  and  the 
furnishing  of  technical  assistance  to 
developing  countries  that  are  signatories 
to  the  IPPC. 

The  IPPC  is  placed  under  the 
authority  of  the  FAO,  and  the  members 
of  the  Secretariat  of  the  IPPC  are 
appointed  by  the  FAO.  The  IPPC  is 
implemented  by  national  plant 
protection  organizations  in  cooperation 
with  regional  plant  protection 
organizations,  the  Interim  Commission 
on  Phytosanitary  Measures  (ICPM),  and 
the  Secretariat  of  the  IPPC  The  United 
States  plays  a  major  role  in  all  standard- 
setting  activities  imder  the  IPPC  and  has 


representation  on  FAO's  highest 
governing  body,  the  FAO  Conference. 

The  United  States  became  a 
contracting  party  to  the  IPPC  in  1972 
and  has  been  actively  involved  in 
furthering  the  work  of  the  IPPC  ever 
since.  The  IPPC  was  amended  in  1979, 
and  the  amended  version  entered  into 
force  in  1991  after  two-thirds  of  the 
contracting  coimtries  accepted  the 
amendment.  More  recently,  in  1997, 
contracting  parties  completed 
negotiations  on  further  amendments 
that  were  approved  by  the  FAO 
Conference  and  submitted  to  the  parties 
for  acceptance.  This  1997  amendment 
updated  phytosanitary  concepts  and 
formalized  the  standard-setting 
structure  within  the  IPPC.  The  1997 
amended  version  of  the  IPPC  will  enter 
into  force  once  two-thirds  of  the  current 
contracting  parties  notify  the  Direertor 
General  of  FAO  of  their  acceptance  of 
the  ameneiment.  At  this  date,  44  of  the 
required  80  member  countries  have 
deposited  their  official  letters  of 
acceptance.  The  U.S.  Senate  gave  its 
advice  and  consent  to  acceptance  of  the 
newly  revised  IPPC  on  October  18, 
2000.  The  President  submitted  the 
official  letter  of  acceptance  to  the  FAO 
Director  General  on  October  4,  2001. 

The  IPPC  has  been,  and  continues  to 
be,  administered  at  the  national  level  by 
plant  quarantine  officials  whose 
primary  objective  is  to  safeguard  plant 
resources  from  injurious  pests.  In  the 
United  States,  the  national  plant 
protection  organization  is  APHIS'  Plant 
Protection  and  Quarantine  (PPQ) 
program.  The  steps  for  developing  a 
standard  under  the  revised  IPPC  are 
described  below. 

Step  1 

Proposals  for  a  new  international 
standard  for  phytosanitary  measiu'es 
(ISPM)  or  for  the  review  or  revision  of 
an  existing  ISPM  are  submitted  to  the 
Secretariat  of  the  IPPC  in  the  form  of  a 
discussion  paper  accompanied  by  a 
topic  or  eiraift  standard.  Drafts  can  be 
submitted  by  individual  countries,  but 
are  more  commonly  submitted  by 
regional  plant  protection  orgemizations 
(RPPOs).  Alternately,  the  Secretariat  can 
propose  a  new  standard  or  amendments 
to  existing  standards. 

Step  2 

A  summary  of  proposals  is  submitted 
by  the  Secretariat  to  the  ICPM.  The 
ICPM  identifies  the  topics  and  priorities 
for  standard  setting  from  among  the 
proposals  submitted  to  the  Secretariat 
and  others  that  may  be  raised  by  the 
ICPM. 
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Step  3 

Specifications  for  the  standards 
identified  as  priorities  by  the  ICPM  are 
drafted  by  the  Secretariat.  The  draft 
specifications  are  submitted  to  the 
Standards  Committee  for  approval/ 
amendment  and  are  subsequently  made 
available  to  members  and  RPPOs  for 
comment  (60  days).  Comments  are 
submitted  in  writing  to  the  Secretariat. 
Taking  into  account  the  comments,  the 
Standards  Committee  finalizes  the 
specifications. 

Step  4 

The  standard  is  drafted  or  revised  in 
accordance  with  the  specifications  by  a 
working  group  designated  by  the 
Standards  Committee.  The  resulting 
draft  standard  is  submitted  to  the 
Standards  Committee  for  review. 

• 
Step  5 

Draft  standards  approved  by  the 
Standards  Committee  are  distributed  to 
members  by  the  Secretariat  and  RPPOs 
for  consultation  (120  days).  Comments 
are  submitted  in  writing  to  the 
Secretariat.  Where  appropriate,  the 
Standards  Committee  may  establish 
open-ended  discussion  groups  as 
forums  for  further  comment.  The 
Secretariat  summarizes  the  comments 
and  submits  them  to  the  Standards 
Committee. 

Step  6 

Taking  into  account  the  comments, 
the  Secretariat,  in  cooperation  with  the 
Standards  Committee,  revises  the  elraft 
standard.  The  Standards  Committee 
submits  the  final  version  to  the  ICPM  for 
adoption. 

Step  7 

The  ISPM  is  established  through 
formal  adoption  by  the  ICPM  according 
to  Rule  X  of  the  Rules  of  Procedure  of 
the  ICPM. 

Steps 

Review  of  the  ISPM  is  completed  by 
the  specified  date  or  such  other  date  as 
may  be  agreed  upon  by  the  ICPM. 

Each  member  country  is  represented 
on  the  ICPM  by  a  single  delegate^ 
Although  experts  and  advisers  may 
accompany  the  delegate  to  meetings  of 
the  ICPM,  only  the  delegate  (or  an 
authorized  alternate)  may  represent 
each  member  country  in  considering  a 
standard  up  for  approval.  Parties 
involved  in  a  vote  by  the  ICPM  are  to 
make  every  effort  to  reach  agreement  on 
all  matters  by  consensus.  Only  after  all 
efforts  to  reach  a  consensus  have  been 
exhausted  may  a  decision  on  a  standard 
be  passed  by  a  vote  of  two-thirds  of 
delegates  present  and  voting. 


Technical  experts  from  the  United 
States  have  participated  direertly  in     . 
working  groups  and  indirectly  as 
reviewers  of  all  IPPC  efraft  standards.  In 
addition,  dociunents  and  positions 
developed  by  APHIS  and  NAPPOhave 
been  sovuces  of  significant  input  for 
many  of  the  standards  adopted  to  date. 
This  notice  describes  each  of  the  IPPC 
standards  currently  under  consideration 
or  Up  for  adoption.  The  full  text  of  each 
standard  will  be  available  on  the  APHIS 
Internet  at  http://www.aphis.usda.gov/ 
ppq/pim/standards/.  Interested 
individuals  may  review  the  standards 
posted  on  this  Web  site  and  submit 
comments  via  the  Web  site. 

The  next  ICPM  meeting  is  scheduled 
for  March  29-April  2,  2004,  at  FAO 
Headquarters  in  Rome,  Italy.  The 
Depu^  Administrator  for  APHIS'  PPQ 
programs  is  the  U.S.  delegate  to  the 
ICPM.  The  Deputy  Administrator 
intends  to  participate  in  the  proceedings 
and  will  discuss  or  comment  on  APHIS' 
position  on  any  standard  up  for 
adoption.  The  provisional  agenda  for 
the  meeting  is  as  follows: 

Provisional  Agenda  for  the  Fifth 
Interim  Commission  on  Ph)rtosanitary 
Measures 

1.  Opening  of  the  session. 

2.  Adoption  of  the  agenda. 

3.  Report  by  the  chairperson. 

4.  Report  by  the  Secretariat. 

5.  Adoption  of  international  standards 
(see  section  below  entitled  "IPPC 

.  Standards  Up  for  Adoption  in  2004"  for 
details). 

6.  Items  arising  from  the  Fourth 
Session  of  the  ICPM  (see  section  below 
entitled  "New  Standard  Setting 
Initiatives"  for  details). 

7.  Work  program  for  harmonization. 

8.  Status  of  the  1997  revised  IPPC. 

9.  Other  business. 

10.  Date  and  venue  of  the  next 
meeting. 

11.  Adoption  of  the  report. 

IPPC  Standards  Up  for  Adoption  in 
2004 

It  is  expected  that  the  following 
standards  will  be  sufficiently  developed 
to  be  considered  by  the  ICPM  for 
adoption  at  its  April  2004  meeting.  The 
United  States,  represented  by  APHIS' 
Deputy  Administrator  for  PPQ,  will 
participate  in  the  consideration  of  these 
standards.  The  U.S.  position  on  each  of 
these  issues  will  be  developed  prior  to 
the  ICPM  session  and  will  be  based  on 
APHIS'  analysis,  information  from  other 
U.S.  Govenunent  agencies,  and  relevant 
scientific  information  from  interested 
stakeholders.  The  standards  that  are 
most  likely  to  be  considered  for 
adoption  include: 


1 .  Pest  Risk  Analysis  for  Regulated  Non- 
Quarantine  Pests 

Certain  pests  that  are  not  quarantine 
pests  may  be  subject  to  phytosanitary 
regulations  and  procediu^s  because 
their  presence  above  a  specific  level 
results  in  economically  unacceptable 
impacts  associated  with  the  intended 
use  of  the  plants.  Such  pests  are  referred 
to  as  regulated  non-quarantine  pests 
(RNQP).  Under  the  IPPC,  phytosanitary 
regulations  and  pre)cediues  covering 
RNQP  should  be  technically  justified. 
The  classific:ation  of  a  pest  as  an  RNQP 
and  any  restrictions  placed  on  the 
importation  of  the  plant  species  with 
wlUch  it  is  associated  must  be  justified 
by  pest  risk  analysis.  This  standard  will 
provide  guidance  for  (1)  Conducting  an 
appropriate  pest  risk  assessment 
necessary  to  demonstrate  that  a 
particular  plant  for  planting  is  a 
pathway  that  may  result  in  an 
economically  unacceptable  impact  and 
(2)  subsequent  risk  management 
decisions.  This  draft  standard  was 
posted  on  APHIS'  Web  site  ein  Jime  20, 
2003,  with  comments  due  by  September 
15,  2003.  Subsequently,  this  eiraft  will 
be  prepared  for  ICPM  approval  at  its  6th 
session  in  April  2004.  The  United  States 
(i.e.,  USDA/ APHIS)  intends  to  support 
adoption  of  this  draft  standard. 

2.  Pest  Risk  Analysis  for  Living  Modified 
Organisms  (LMOs) 

At  the  third  session  of  the  ICPM  in 
April  2001,  members  agreed  that 
phytosanitary  risks  that  may  be 
associated  with  an  LMO,  or  any 
organism  with  novel  traits,  fall  within 
the  scope  of  the  IPPC  and  should  be 
considered  using  pest  risk  analysis  to 
facilitate  decisions  regarding  pest  risk 
management.  Accordingly,  members 
subsequently  agreed  on  the  need  to 
develop  an  ffPC  standard  that  provides 
guidance  to  National  Plant  Protecrtion 
Organizations  (NPPOs)  on  the 
assessment  of  LMOs  regarding  pest  risk. 
This  draft  standard,  which  provides 
guidance  on  the  condurt  of  pest  risk 
analysis  for  LMOs  was  posted  on 
APHIS'  Web  site  on  June  20,  2003,  with 
comments  due  by  September  15,  2003. 
Subsequently,  this  draft  will  be 
prepared  for  ICPM  approval  at  its  6th 
session  in  April  2004.  The  United  States 
(i.e.,  USDA/ APHIS)  intends  to  support 
adoption  of  this  draft  standard. 

3.  Guidelines  for  an  Import  Regulatory 
System 

The  primary  obje<:tive  of  an  import 
regulatory  system  is  to  prevent  the  entry 
of  regulated  pests  with  imported 
commodities.  In  operating  an  import 
regulatory  system,  the  NPPO  has 
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New  Standard-Setting  Initiatives, 
Including  Those  in  Development 

A  number  c  f  expert  working  group 
meetings  or  o  her  technical 
consultations  will  take  place  during 
2003  and  200 1  on  the  topics  listed 
below.  These  standard-setting  initiatives 
are  not  expeci  ed  to  be  completed  prior 
to  April  2004  and,  therefore,  will  not  be 
ready  for  ado|  ition  at  the  2004  ICPM 
session.  None  theless,  APHIS  intends  to 
participate  ac  ively  and  fully  in  each  of 
these  working  groups.  The  U.S.  position 
on  each  of  the  topics  to  be  addressed  by 
these  various  working  groups  will  be 
developed  pri  or  to  these  working  group 
meetings  and  will  be  based  on  APHIS' 
technical  anal  ysis,  information  from 
other  U.S.  Go'  'emment  agencies,  and 
relevant  scientific  information  from 
interested  stal  eholders. 
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identifies  approaches  that  are  most 
useful  for  phytosanitary  purposes;  and 
outlines  the  sequence  of  steps  that 
would  be  involved  in  evaluating 
equivalence,  including  the  information 
that  may  be  required  to  be  exchanged 
.  during  this  process. 

3.  Low  pest  prevalence 

This  standard  is  likely  to  provide 
gtiidance  for  establishing,  maintaining, 
and  verifying  areas  of  low  pest 
prevalence  {i.e.,  "An  area,  whether  all  of 
a  country,  part  of  a  country,  or  all  or 
parts  of  several  countries,  as  identified 
by  the  competent  authorities,  in  which 
a  specific  pest  occiu-s  at  low  levels  and 
which  is  subject  to  effective 
surveillance,  control,  or  eradication 
measures  *  *   *"  (IPPC,  1997).  Benefits 
of  establishing  and  recognizing  a  low 
pest  area  may  include  reduced  use  of 
non-toxic  control  measures  in  the  field 
(e.g.,  sterile  insect  technique);  market 
access  for  areas  that  were  previously 
excluded;  and  less  restrictive  movement 
control.  The  standard  is  likely  to 
describe  measures  for  maintaining 
specified  pest  populations  at  low  levels, 
monitoring  the  pest,  quarantine 
operations,  and  emergency  planning 
and  response.  It  would  describe  the  role 
of  the  NPPO  to  ensure  compliance  with 
this  standard. 

4.  Revision  oflSPMNo.  2  (Guidelines  of 
Pest  Risk  Analysis,  General  Standards) 

This  standard  was  adopted  in  1995 
and  is  considered  a  foundation  standard 
describing  the  basic  framework  for 
conducting  a  pest  risk  analysis.  Since 
then,  new  standards  have  been  adopted 
such  as  specific  standards  on  pest  risk 
analysis  for  quarantine  pests  versus  pest 
risk  analysis  requirements  for  regulated 
non-quarantine  pests.  As  a  result,  ICPM 
members  agreed  on  the  need  to  review, 
update,  and  make  consistent  the  original 
concept  standard  with  these  more 
contemporary  standards. 

5.  Guidelines  for  Surveillance  for 
Specific  Pests  (Citrus  Canker) 

This  standard  provides  guidelines  to 
plant  health  officials  for  obtaining 
information  on  pests  of  concern  in 
specific  sites  in  an  area  over  a  defined 
period  of  time  through  specific  surveys. 
The  collected  information  may  be  used 
to  determine  the  presence  or 
distribution  of  pests  in  an  area,  or  on  a 
host  or  commodity. 

6.  Inspection  Methodology 

This  standard  addresses  pest 
detection  aspects  of  post-harvest 
compliance  procedures  based  on 
inspection  when  used  for  the 
importation  or  exportation  of  plants. 


plant  products,  and  other  regulated 
articles  for  purposes  of  determining 
phytosanitary  actions  for  individual 
consigiuneuts.  Many  of  the  same 
principles  and  procediu^s  apply  to 
systems  that  rely  upon  closely  related 
activities  such  as  testing  as  the  means 
for  detecting  pests  and  determining 
phytosanitary  measures. 

7.  Update  ISPMNo.  1  (Principles  of 
Plant  Quarantine) 

This  reference  standard  describes  the 
general  rule  and  specific  principles  of 
plant  quarantine  as  related  to 
international  frade.  A  number  of 
principles  and  terms  contained  in  the 
current  edition  (adopted  in  1993)  need 
to  be  updated  and  aligned  with  the 
WTO  SPS  Agreement,  1997  revised 
Convention,  and  recently  adopted  IPPC 
standards. 

For  more  detailed  information  on  the 
above  topics,  which  will  be  addressed 
by  various  working  groups  established 
by  the  ICPM,  contact  Mr.  Narcy  Klag 
(see  FOR  FURTHER  INFORMATION  CONTACT 
above). 

APHIS  posts  draft  standards  on  the 
Internet  [http:// www. aphis,  usda.gov/ 
ppq/pim/standards/)  as  they  become 
available  and  provides  information  on 
when  comments  on  standards  are  due. 
Additional  information  on  IPPC 
standards  is  available  on  the  FAO's  Web 
site  at  http://www.ippc.int/IPP/En/ 
default.htm.  For  the  most  current 
information  on  official  U.S. 
participation  in  IPPC  activides, 
including  U.S.  positions  on  standards 
being  considered,  contact  Mr.  Narcy 
Klag  (see  FOR  FURTHER  INFORMATION 
CONTACT  above).  Those  wishing  to 
provide  comments  on  any  of  the  areas 
of  work  being  undertaken  by  the  IPPC 
may  do  so  at  any  time  by  responding  to 
this  notice  (see  ADDRESSES  above)  or  by 
providing  comments  through  Mr.  Klag. 

NAPPO  Standard-Setting  Activities 

NAPPO,  a  regional  plant  protection 
organization  created  in  1976  under  the 
IPPC,  coordinates  the  efforts  among 
Canada,  the  United  States,  and  Mexico 
to  protect  their  plant  resources  from  the 
entry,  establishment,  and  spread  of 
harmful  plant  pests,  while  facilitating 
intra-  and  inter-regional  trade. 

NAPPO  conducts  its  business  through 
panels  and  aimual  meetings  held  among 
the  three  member  countries.  The 
NAPPO  Executive  Committee  charges 
individual  panels  with  the 
responsibility  for  drawing  up  proposals 
for  NAPPO  positions,  policies,  and 
standards.  These  panels  are  made  up  of 
representatives  from  each  member 
coimtry  who  have  scientific  expertise 


Federal  Register /Vol.  68,  No.  153 /Friday,  August  8,  2003 /Notices 


47291 


related  to  the  policy  or  standard  being 
considered. 

Proposals  drawn  up  by  the  individual 
panels  are  circidated  for  review  to 
government  and  industry  officials  in 
Canada,  Mexico,  and  the  United  States, 
who  may  suggest  revisions.  In  the 
United  States,  draft  standards  are 
circulated  to  industry,  States,  and 
various  Government  agencies  for 
consideration  and  comment.  The  draft 
standards  are  posted  on  the  Internet  at 
http://www.aphis.usda.gov/ppq/pim/ 
standards/;  interested  persons  may 
submit  comments  via  that  Web  site. 
Once  revisions  are  made,  the  proposal  is 
sent  to  the  NAPPO  working  group  and 
the  NAPPO  standards  panel  for 
technical  reviews  and  then  to  the 
Executive  Committee  for  final  approval, 
which  is  granted  by  consensus. 

The  annual  NAPPO  meeting  is 
scheduled  for  October  20-24.  2003,  in 
New  Orleans,  LA.  The  NAPPO 
Executive  Committee  meeting  will  take 
place  on  October  19,  2003,  and  a  special 
session  will  be  held  on  October  20, 
2d03,  to  solicit  conunent  from  industry 
groups  so  that  suggestions  can  be 
incorporated  into  the  NAPPO  work  plan 
for  the  2004  NAPPO  year.  The  Deputy 
Administrator  for  APHIS'  PPQ  programs 
is  a  member  of  the  NAPPO  Executive 
Conmiittee.  The  Deputy  Administrator 
intends  to  participate  in  the  proceedings 
and  will  discuss  or  comment  on  APHIS' 
position  on  any  standard  up  for 
adoption  or  any  proposals  to  develop 
new  standards. 

The  work  plan  for  2003  was 
established  after  the  October  2002 
Aimual  Meeting  in  Oaxaca,  Mexico.  The 
Deputy  Administrator  for  PPQ 
participated  in  establishing  this  NAPPO 
work  plan  (see  panel  assignments 
below). 

Below  is  a  siunmary  of  ciuxent  panel 
assignments  as  they  relate  to  the 
ongoing  development  of  NAPPO 
standards.  The  United  States  (i.e., 
USDA/ APHIS)  intends  to  participate 
actively  and  fully  in  the  work  of  each  of 
these  panels.  The  U.S.  position  on  each 
topic  will  be  guided  and  informed  by 
the  best  scientific  information  available 
on  each  of  these  topics.  For  each  of  the 
following  panels,  the  United  States  will 
consider  its  position  on  any  draft 
standard  after  it  reviews  a  prepared 
draft.  Information  regarding  the 
following  NAPPO  panel  topics, 
assignments,  activities,  and  updates  on 
meeting  times  and  locations  may  be 
obtained  from  the  NAPPO  homepage  at 
http://www.nappo.org  or  by  contacting 
Mr.  Narcy  Klag  (see  FOR  FURTHER 
INFORMATION  CONTACT  above). 


1 .  Accreditation  Panel  (Inspector 
Accreditation) 

This  panel  will  work  towards 
facilitating  the  proper  implementation 
of  the  standard  "Accreditation  of 
Individuals  to  Sign  Federal 
Phytosanitary  Certificates."  A  review  of 
the  U.S.  system  was  conducted  in  Jime 
2001,  and  a  review  of  the  Canadian 
system  was  conducted  in  early  2002.  A 
review  of  Mexico's  system  was 
conducted  in  June  2003.  A  written 
report  was  to  be  provided  to  the 
Executive  Committee  at  its  meeting  in 
July  2003. 

2.  Biological  Control  Panel 

This  panel  will  work  on  developing  a 
standard  for  biological  control  facilities. 

3.  Biotechnology  Panel 

This  panel  will  continue  to  develop  a 
NAPPO  standard  for  the  review  of 
products  of  biotechnology  that  focuses 
on  the  assessment  of  the  potential  to 
present  a  plant  {>est  risk.  Modules  on 
the  importation  into  contained  facilities 
and  confined  release  into  the 
environment  have  been  completed.  It  is 
anticipated  that  the  module  dealing 
with  unconfined  release  into  the 
environment  will  be  completed  in  2003. 
A  draft  for  the  final  module,  importation 
for  uses  other  than  propagation,  will 
also  be  developed. 

4.  Citrus  Panel 

The  panel  will  continue  to  work  on 
the  standard  for  the  entry  of  citrus 
propagative  material  into  NAPPO 
member  countries  and  will  include 
consideration  of  mites  and  insects. 

5.  Forestry  Panel 

The  panel  will  work  on  trying  to 
harmonize,  between  NAPPO  coimtries, 
the  implementation  of  the  international 
standard  for  wood  packaging  material. 

6.  Fruit  Panel 

The  panel  will  finalize  the  standard, 
"Areas  of  Low  Pest  Prevalence."  This 
standard  should  be  approved  by  the 
NAPPO  Executive  Committee  in  2003. 

7.  Fruit  Tree  Panel 

The  panel  will  begin  development  of 
a  standard  on  "Guidelines  for  the 
Importation  of  Fruit  Trees."  This  panel 
will  also  continue  to  develop  a  concept 
paper  on  "The  Movement  of  Propagative 
Material,  which  may' lead  to  the 
development  of  a  standard  at  a  future 
date." 

8.  Grapevine  Panel 

This  panel  will  expand  the  current 
version  of  the  NAPPO  grapevine 


standard  to  include  other  significant 
pests  such  as  nematodes  and  insects. 

9.  In  Transit  Panel 

The  panel  will  begin  development  of 
a  NAPPO  standard  Uiat  outlines  the 
phytosanitary  procedures  to  be  followed 
for  regulated  articles  that  pass  through 
a  "third"  country  on  their  way  to  the 
destination  country. 

10.  Pest  Risk  Analysis  Panel 

This  panel  will  coordinate  NAPPO 
input  on  the  development  of  the  IPPC 
standard  entitled  "Pest  Risk  Analysis  for 
Regidated  Non-Quarantine  Pests." 

1 1 .  Phytosanitary  Alert  System 

This  panel  will  finalize  the  NAPPO 
standard  on  (>est  reporting.  The 
standard  shoidd  be  approved  by  the 
Executive  Committee  this  year. 

12.  Potato  Panel 

This  panel  will  review  and  revise  the 
NAPPO  Potato  Standard  pest  list  and 
finalize  a  revised  standeird  for  NAPPO 
Executive  Conunittee  approval. 

13.  Standards  Panel 

This  panel  is  responsible  for  the 
following:  Providing  updates  on 
standards  for  the  NAPPO  newsletter; 
coordinating  the  review  of  new  and 
amended  NAPPO  standards  and 
ensuring  that  comments  received  during 
the  coimtry  consultation  phase  are 
incorporated  as  appropriate;  organizing 
conference  calls  and  preparing  NAPPO 
discussion  dociunents  for  possible  use 
at  the  IPPC;  and  promoting 
implementation  of  recently  adopted 
IPPC  standards.  The  panel  will  finalize 
a  NAPPO  standard  for  implementing  the 
recently  adopted  IPPC  standard 
"Notification  of  Interceptions  and  Non- 
Compliance,"  and  will  finalize  a 
standard  for  developing  bilateral 
workplans. 

The  PPQ  Deputy  Administrator,  as  the 
official  U.S.  delegate  to  NAPPO,  intends 
to  participate  in  the  adoption  of  these 
regional  plant  health  standards, 
including  the  work  described  above, 
once  they  are  completed  and  ready  for 
such  consideration. 

The  information  in  this  notice 
includes  all  the  information  available  to 
us  on  NAPPO  standards  currently  under 
development  or  consideration.  Fat 
updates  on  meeting  times  and  for 
information  on  the  working  panels  that 
may  become  available  foUowring 
publication  of  this  notice,  check  the 
NAPPO  Web  site  on  the  Internet  at 
http://www.nappo.org  or  contact  Mr.  ' 
Narcy  Klag  (see  FOR  FURTHER 
INFORMATION  CONTACT  above). 
Information  on  official  U.S. 
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participation  in  NAPPO  activities, 
including  U.^.  positions  on  standards 
being  considered,  may  also  be  obtained 
from  Mr.  Kla^.  Tbose  wishing  to  provide 
comments  on  any  of  the  topics  being 
addressed  by  jany  of  the  NAPPO  panels 
may  do  so  at  ^y  time  by  responding  to 
this  notice  (s^  ADDRESSES  above)  or  by 
transmitting  qomments  through  Mr. 
Klag. 

Done  in  Waspington,  DC,  this  3th  day  of 
August,  2003.  I 
Peter  Femand^, 

Acting  Adminii  trator.  Animal  and  Plant 
Health  Inspect!  on  Service. 
(FR  Doc.  03-20247  Filed  8-7-03;  8:45  am) 

EMJJNG  CODE  34»-34-P 


COMMITTEE  FOfi  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

agency:  Cominittee  for  Purchase  from 
People  Who  /  je  Blind  or  Severely 
Disabled. 

ACTION:  Propalsed  additions  to 
Procurement  List. 


SUMMARY:  Th(  Committee  is  proposing 
to  add  to  the  procurement  List  products 
and  a  service  to  be  furnished  by 
nonprofit  agei  icies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MU<T  BE  RECEIVED  ON  OR 
BEFORE:  September  7,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  BUnd  or  Severely 
Disabled,  )effgrson  Plaza  2,  Suite  10800, 
1421  )effersoni  Davis  Highway, 
ArUngton.  Virginia  22202-3259. 
FOR  FURTHER  IMFORMATION  CONTACT: 
Sheryl  D.  Kennedy.  (703)  603-7740. 
SUPPLEMENTAI^  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportimity  tcj  submit  comments  of  the 
proposed  actions.  If  the  Committee 
approves  the  proposed  additions,  the 
entities  of  the  Federal  Government 
identified  in  the  notice  for  each  product 
or  service  will  be  required  to  procure 
the  products  ^d  service  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

Regulatory  Flexibility  Act  Certification 

I  certify  tha<  the  following  action  will 
not  have  a  sig]  lificant  impact  on  a 
substantial  nu  mber  of  small  entities. 
The  major  fadjors  considered  for  this 
certification  v\|ere: 


1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  service  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  service  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
service  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 
should  identify  the  statement(s] 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

(End  of  Certification) 

The  following  products  and  service 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  CD  Cases,  Slim,  7045- 
OO-NIB-0179,  7045-00-NIB-0180. 

NPA:  Wiscraft  Inc. — Wisconsin     . 
Enterprises  for  The  Blind,  Milwaukee, 
Wisconsin. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Full,  Spectrum  Battle 
Equipment  (FSBE),  8415-00-NSH- 
0691— Basic  Shooter's  Kit  A,  8415-00- 
NSH-0692— Platoon  Kit  A,  8415-00- 
NSH-0768— Platoon  Kit  B,  8415-00- 
NSH-0769— Basic  Shooter's  Kit  B. 
84 15-OO-NSH-077O— Platoon  Kit  C, 
8415-00-NSH-0771— Basic  Shooter's 
Kite. 

NPA:  Chautauqua  County  Chapter, 
NYSARC,  Jamestown,  New  York. 

Contract  Activity:  U.S.  Army  Robert 
Morris  Acquisition  Center,  Natick, 
Massachusetts. 

Product/NSN:  Lighted  Baton,  6260- 
OO-NIB-OOOS— Amber,  6260-00-NIB- 
0006— InfraRed,  6260-00-NIB-0008— 
Red,  6260-00-NIB-0009— Green,  6260- 
00-NIB-OOlO— Blue,  6260-00-NlB- 
0011— Two  Toned  (Amber/Red). 

NPA:  L.C.  Industries  for  the  Blind. 
Inc.,  Ehirham,  North  Carolina. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Markers,  Liquid 
Impression,  7520-00-NIB-1677— Set/ 
Medium  Point  (Black,  Blue,  Red,  Green), 
7520-00-NIB-1678— Medium  Point 
(Black),  7520-0Q-NIB-1679— Medium 


Point  (Red),  7520-00-NIB-1680— 
Medium  Point  (Blue),  7520-00-NIB- 
1681— Set/Extra  Fine  Tip  (Black,  Blue, 
Red,  Green),  7520-OO-NIB-1682— Extra 
Fine  Tip  (Black),  7520-00-NIB-1683— 
Extra  Fine  Tip  (Red),7520-O0-NIB- 
1684— Extra  Fine  Tip  (Blue). 

NPA:  Winston-Salem  Industries  for 
the  Blind,  Winston-Salem,  North 
Carolina. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Markers,  Permanent 
Impression,  7520-00-NIB-1667 — Fine 
Tip  (Black),  7520-0Q-NIB-1668— Fine 
Tip  (Red).  7520-4)0-NIB-1669— Fine 
Tip  (Blue),  7520-OO-NIB-1670— Fine 
Tip  (Green),  752O-00-NIB-1671— Set/ 
Fine  Tip  (Black,  Blue,  Red,  Green), 
7520-00-NIB-1672— Ultra  Fine  Tip 
(Black),  7520-00-NIB-1673— Ultra  Fine 
Tip  (Red),  7520-0O-NIB-1674— Ultra 
Fine  Tip  (Blue),  7520-00-NIB-1675— 
Ultra  Fine  Tip  (Green),  7520-00— NIB- 
1676— Set/Ultra  Fine  Tip  (Black,  Blue, 
Red,  Green). 

NPA:  Winston-Salem  Industries  for 
the  Blind,  Winston-Salem,  North 
Carolina. 

Contract  Activity:  Office  Supplies  ft 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Professional  LYSOL 
Brand  II  Aerosol  Disinfectant  Spray, 
6840-00-NIB-0039— Original  Scent, 
6840-00-NIB-0040— Fresh  Scent, 
6840-00-NIB-0041— Country  Scent, 
6840-00-NIB-O042— Crisp  Linen  Scent, 
6840-00-NIB-0043— Sprint  Waterfall, 
6840-00-NIB-0044— Plus  Fabric 
Refresher. 

NPA:  L.C.  Industries  For  The  Blind, 
Inc.,  Durham,  North  Carolina. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Skilcraft  Toner 
Cartridge,  7510-00-NIB-0633  (New- 
compatible  with  HP  Part  No.  92298A), 
751O-O0-NIB-0641  (New— compatible 
with  HP  Part  No.  C3903A),  7510-00- 
NIB-0642  (New— compatible  with  HP 
Part  No.  C3906A),  751O-O0-NIB-0644 
(New — compatible  with  HP  Part  No. 
C4092A). 

NPA:  Alabama  Industries  for  the 
Blind,  Talladega,  Alabama. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Service 

Service  Type/Location:  Janitorial/ 
Grounds  Maintenance,  INS  Florence 
Processing  Center,  Florence,  Arizona. 

NPA:].P.  Industries,  Inc.,  Tucson, 
Arizona. 
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Contract  Activity:  DOJ/INS-CA,  INS 
Western  Regional  Office,  Laguna  Niguel, 
California. 

Louis  R.  Bartalot, 

Director,  Program  Analysis  and  Evaluation. 
[FR  Doc.  03-20267  Filed  8-7-03;  8:45  am] 

BILLING  CODE  6353-01-P 


COIMMUTEE  FOR  PURCHASE  FROIM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

Prociu-ement  List. 

SUMMARY:  This  action  adds  to  the 
Prociu^ment  List  products  and  a  service 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  September  7,  2003. 
ADDRESS:  Committee  for  Piu'chase  From 
People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia,  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  May  16,  May  30,  June  6,  2003,  the 
Committee  for  Piuchase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notice  (68  FR  26567,  32458, 
33908)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  service  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
service  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 


entities  other  than  the  small 
organizations  that  wUl  furnish  the 
products  and  service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
service  proposed  for  addition  to  the 
Procurement  List. 

(End  of  Certification) 

Accordingly,  the  following  products 
and  service  are  added  to  the 
Procurement  List: 

Products 

Product/NSN:  Antibacterial  Wipe 
Shipper,  M.R.  90403. 

NPA:  Winston-Salem  Industries  for 
the  Blind,  Winston-Salem,  North 
Carolina.  ^ 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Product/NSN:  Markers,  Dry  Erase, 
Chisel  Tip,  Set  of  8,  7520-00-NIB-0661. 

NPA:  Dallas  Lighthouse  for  the  Blind, 
Inc.,  Dallas,  Texas. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Product/NSN:  Tape  Refill  w/ 
American  Flag  on  the  core,  7520-00- 
NIB-1579. 

NPA:  The  Lighthouse  f/t  Blind  in  New 
Orleans,  New  Orleans,  Louisiana. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center,  New 
York,  New  York. 

Service 

Service  Type/Location:  Receiving, 
Shipping,  Handling  &  Custodid  Service, 
Brunswick  Naval  Air  Station,  Topsham, 
Maine. 

NPA:  Pathways,  Inc.,  Auburn,  Maine. 

Contract  Activity:  Defense 
Commissary  Agency  (DeCA),  Ft.  Lee, 
Virginia. 

Deletions 

On  June  13,  2003,  the  Conmiittee  for 
Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled  published  notice 
(68  FR  35380)  of  proposed  deletions  to 
the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
prociu^ment  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 


Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  thiis 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  to  the  Govermnent. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish    . 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  deleted 
from  the  Prociu«ment  List. 

(End  of  Certification) 

Accordingly,  the  following  products 
are  deleted  from  the  Procurement  List: 

Products 

Product/NSN:  Cleaning  Compoimd/ 
7930-01-373-8846. 

Product/NSN:  Cleaning  Compound/ 
7930-01-373-8847. 

Product/NSN:  Cleaning  Compound/ 
7930-01-373-8850. 

Product/NSN:  Cleaning  Compound/ 
7930-01-398-0943. 

Product/NSN:  Cleaning  Compound/ 
7930-01-398-0946. 

Product/NSN:  Detergent,  General 
PiUT)Ose/7930-00-515-2477. 

Product/NSN:  Detergent,  General 
Purpose/7930-00-526-291 9. 

Product/NSN:  Detergent,  General 
Purpose/7930-00-526-2920. 

Product/NSN:  Detergent,  General 
Purpose/7930-00-527-1207. 

Product/NSN:  Detergent,  General 
Purpose/7930-00-527-1237. 

Product/NSN:  Detergent,  General 
Purpose/7930-00-530-8067. 

Product/NSN:  Detergent,  General 
Purpose/7930-00-985-6945. 

Product/NSN:  Detergent,  General 
Purpose/  7930-00-985-6946. 

Product/NSN:  Detergent,  Laundry/ 
7930-01-045-3515. 

Product/NSN:  Detergent,  Laundry/ 
7930-01-045-3517. 

NPA:  Lighthouse  for  the  Blind.  St. 
Louis,  Missouri. 

Contract  Activity:  GSA,  Southwest 
Supply  Center,  Fort  Worth,  Texas. 

Louis  R.  Bartalot, 

Director,  Program  Analysis  and  Evaluation. 
|FR  Doc.  03-20268  Filed  8-7-03;  8:45  am) 
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DEPARTMEFfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[1.0.  072503C] 

Gulf  of  Mexico  Fistiery  Management 
Council;  Public  Hearings 


AGENCY 

Service 
Atmospheric 
Commerce. 
ACTKJN:  Notici  t 
meetings  for 
assessment 
individual 
for  comments 


;  National  Marine  Fisheries 
(NMF  S),  National  Oceanic  and 
\dministration  (NOAA), 


an 

(E\) 


fis  ling 


of  public  sscoping 
environmental 
and  workshops  on 
quotas  (IFQ);  request 


SUMMARY:  N\#'S  announces  public 
scoping  meeti  igs  to  determine  issues  for 
an  EA  for  pos!  ible  new  management 
measures  for  \  ermillion  snapper  under 
the  Fishery  M  magement  Plan  for  the 
Reef  Fish  Rest  urces  of  the  Gulf  of 
Mexico  (FMP;  in  accordance  with  the 
National  Envii  onmental  Policy  Act 
(NEPA)  of  196  9.  The  Gulf  of  Mexico 
Fishery  Manai  ement  Coimcil  (Council) 
will  convene  1  lese  scoping  meetings  to 
solicit  public  deas  to  reduce 
overfishing  in  the  Gulf  of  Mexico 
Vermilion  sna  )per  fishery.  Immediately 
following  eacl  scoping  meeting  on 
vermilion  sna  )per,  the  Council  will 
hold  a  worksh  ap  on  individual  fishing 
quota  (IFQ)  sy  items  to  acquaint  the 
public  with  IF  3  systems  prior  to  a  fall 
referendum  oi  an  IFQ  system  for  the 
Gulf  red  snap;  er  fishery. 
DATES:  The  m<  etings  and  workshops 
will  be  held  ir  August.  See 
SUPPLEME^^•AR  y  information  for  specific 
dates  and  time  s.  Public  comments  on 
the  scoping  dc  cument  for  vermilion 
snapper  shoul  i  be  received  in  the 
Council  office  by  5  p.m.,  eastern 
daylight  time,  September  5,  2003,  to 
ensure  considi  iration  by  the  Council. 
ADDRESSES:  W  ritten  comments  on  and 
requests  for  th ;  scoping  document  on 
vermilion  sna]  iper  should  be  addressed 
to  the  Council  at  the  following  address: 
Gulf  of  Mexic(  Fishery  Management 
Council,  3018  U.S.  Highway  301,  North, 
Suite  1000,  Tampa,  FL  33619; 
telephone:  (81 ))  228-2815. 
FOR  FURTHER  ir  FORMATION  CONTACT:  Mr. 
Wayne  Swingle,  Executive  Director, 
Gulf  of  Mexic(  Fishery  Management 
Council;  telep  lone:  (813)  228-2815. 
SUPPLEMENTARir  INFORMATION:  NMFS 
announces  pu  ilic  scoping  meetings  to 
solicit  public  i  nd  interested  agencies 
input  on  the  n  itiu'e  and  extent  of  issues 
and  impacts  tc  be  addressed  in  the  EA 
and  the  metho  Is  by  which  they  will  be 
evaluated.  The  Council  will  hold  these 


scoping  meetings  to  solicit  public  ideas 
to  reduce  overfishing  in  the  Gulf  of 
Mexico  vermilion  snapper  fishery. 
Copies  of  the  scoping  docuinent  will  be 
available  at  the  meetings  and  are 
available  prior  to  the  meetings  from  the 
Council  office  (see  ADDRESSES). 

Vermilion  and  red  snapper  in  the  Gulf 
of  Mexico  are  managed  under  the  FMP. 
The  results  of  several  scientific  analyses 
indicate  that  the  vermilion  snapper 
resource  is  undergoing  overfishing  and 
that,  therefore,  the  fishing  mortality  rate 
(F)  on  the  stock  may  need  to  be  reduced 
up  to  30-50  percent.  Some  possible 
management  actions  to  reduce  F  include 
bag  limits  for  the  recreational  fishery, 
trip  limits  for  the  commercial  fishery, 
and  size  limits  for  both  fisheries.  In 
addition,  specific  values  (or  a  range  of 
values)  for  maximum  sustainable  yield 
(MSY),  optimum  yield  (OY),  the 
minimum  stock  size  threshold  (MSST) 
(below  which  a  stock  is  considered  to  be 
overfished),  and  the  maximum  fishing 
mortality  threshold  (MFMT)  (above 
which  a  stock  is  considered  to  be 
undergoing  overfishing)  need  to  be 
determined  for  vermilion  snapper. 

Inunediately  following  each  scoping 
meeting  on  vermilion  snapper,  the 
Council  will  hold  a  workshop  on  IFQ 
systems  to  acquaint  the  public  with  the 
provisions  of  IFQ  systems  in  other  areas 
of  the  country.  Copies  of  the  workshop 
PowerPoint  presentation  will  be 
available  at  each  workshop.  NMFS 
intends  to  hold  a  referendum  in  late 
September  through  November  for 
eligible  commercial  red  snapper  fishers 
to  determine  whether  they  support  an 
IFQ  system  for  their  fishery.  The 
purpose  of  the  workshops  is  to  inform 
these  fishers  on  how  current  IFQ 
systems  work  and  to  answer  their 
questions  before  they  vote  in  the 
referendum. 

Scoping  Meetings  and  Workshops 

The  vermilion  snapper  scoping 
meetings  followed  immediately  by  the 
IFQ  workshops  will  be  held  at  the 
following  locations  and  dates  ft-om  7 
p.m.  until  10  p.m.  (or  earlier  if  the 
meetings  and  workshops  are 
concluded). 

1.  Monday,  August  18,  2003.  Hilton 
Beachfront  Garden  Inn,  23092  Perdido 
Beach  Boulevard,  Orange  Beach,  AL 
36561;  telephone  251-974-1600; 

2.  Tuesday,  August  19,  2003,  National 
Marine  Fisheries  Service,  3500  Delwood 
Beach  Road,  Panama  City,  FL  32408; 
telephone  850-234-6541; 

3.  Wednesday,  August  20,  2003. 
Tampa  Airport  Hilton,  2225  Lois 
Avenue,  Tampa,  FL  33607;  telephone 
813-877-6688; 


4.  Monday,  August  25,  2003,  Port 
Aransas  Community  Center,  408  North 
Allister,  Port  Aransas,  TX  78373; 
telephone  361-749-4111; 

5.  Tuesday,  August  26,  2003,  San  Luis 
Resort,  5222  Seawall  Boulevard, 
Galveston  Island,  TX  77551;  telephone 
409-744-1500; 

5.  Wednesday,  August  27,  2003,  New 
Orleans  Afrport  Hilton,  901  Airline 
Drive,  Keimer,  LA  70062;  telephone 
504-46»-5000; and 

7.  Thursday,  August  28,  2003,  Palace 
Casino  Resort,  158  Howard  Avenue, 
Biloxi,  MS  39530;  telephone  800-725- 
2239. 

Public  comments  on  the  scoping 
document  for  vermilion  snapper  will  be 
considered  by  the  Council  if  received  in 
the  Council  office  by  5  p.m.,  eastern 
daylight  time,  September  5,  2003. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  August  11, 
2003. 

Dated:  August  4,  2003. 
Bruce  Moreliead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc,  03-20288  Filed  8-7-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  072503A] 

Marine  Mammals;  File  No.  881-1668 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Issuance  of  permit  amendm^nt. 

SUMMARY:  Notice  is  hereby  given  that 
the  Alaska  SeaLife  Center  (ASLC), 
Seward,  Alaska  99664  (Principal 
Investigator:  Don  Calkins)  has  been 
issued  a  permit  amendment  to  take 
Steller  sea  lions  [Eumetopias  jubatus) 
for  the  piuposes  of  scientific  research. 
ADDRESSES:  The  permit  amendment  and 
related  documents  are  available  for 
review  upon  written  request,  by 
downloading  from  the  internet,  or  by 
appointment  in  the  following  office(s): 
Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring.  MD  20910, 
(301)713-2289,  or  the  Division's  Web 
page  at  http://www.nmfs.noaa.gov/ 
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protres/PRl /Permits/ 
prlpermits_review.html. 

Alaska  Region,  NMFS,  P.O.  Box 
21668,  Juneau,  AK  99802- 
1668,(907)586-7221. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Tammy  Adams  or  Amy  Sloan, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  June 
27,  2002  ,  notice  was  published  in  the 
Federal  Register  (67  FR  43283)  that  a 
request  for  a  scientific  research  permit 
to  take  Steller  sea  lions  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  was 
issued  on  November  11,  2002  (67  FR 
69724)  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.],  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973.  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.),  and  the  regulations  governing 
the  taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  parts  222-226).  However,  a 
decision  regarding  the  proposed 
transport  of  juvenile  sea  lions  to  the 
ASLC  for  temporary  maintenance  and 
associated  experiments  was  deferred 
pending  additional  environmental 
analyses.  A  supplemental 
environmental  assessment  on  the  effects 
of  these  activities  was  prepared, 
resulting  in  a  Finding  of  No  Significant 
Impact. 

Permit  No.  881-1668,  issued  to  the 
Alaska  SeaLife  Center,  authorizes  takes 
of  threatened  and  endangered  Steller  sea 
lions  of  all  ages  in  Alaska  by  captiu-e, 
hot-branding,  flipper  tagging,  collection 
of  blood  and  tissue  samples  from, 
attachment  of  external  scientific 
instruments,  mortality  incidental  to 
research,  and  harassment  incidental  to 
these  activities  and  remote  monitoring. 
In  addition  to  these  activities,  the 
amended  permit  authorizes  transport  of 
up  to  16  juvenile  Steller  sea  lions  per 
year  to  the  ASLC  for  short-term 
captivity,  health  assessments  (including 


anesthesia,  blood  sampling,  blubber 
biopsy,  diagnostic  x-ray,  endoscopy, 
bioelectric  impedance  analysis, 
deuterated  water,  and  urinalysis), 
controlled  fasting,  and 
adrenocorticotrophic  hormone 
challenge  experiments. 

Issuance  of  this  permit  amendment,  as 
required  by  the  ESA,  was  based  on  a 
finding  that  such  permit  (1)  was  applied 
for  in  good  faith,  (2)  will  not  operate  to 
the  disadvantage  of  the  endangered 
species  which  is  the  subject  of  this 
permit,  and  (3)  is  consistent  with  the 
piuposes  and  policies  set  forth  in 
section  2  of  the  ESA. 

Dated:  July  31,2003.; 
Stephen  L.  Leathery, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-20287  Filed  8-7-03:  8:45  am) 
BILIJNG  COOE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE  ' 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool,  Man-Made  Fiber,  Silk 
Blend  and  Otlier  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

August  5,  2003. 

AGENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner,  Bureau  of  Customs  and 

Border  Protection  adjusting  limits. 

EFFECTIVE  DATE:  August  8,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 


boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  Bureau  of 
Customs  and  Border  Protection  Web  site 
at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  ..adjusted  for  swing 
and  carryover. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  68  FR  1599, 
published  on  January  13,  2002).  Also 
see  67  FR  63891.  published  on  October 
16.  2002. 

James  C.  Leonard  m, 

Chairman, -Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  5,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington.  DC  20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  October  9,  2002.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1 ,  2003  and  extends 
through  December  31,  2003. 

Effective  on  August  8,  2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  ^  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Twelve-month  limit  ^ 


Group  I 

200,  218,  219,  226,  237,  239pt.2,  300/301,  313-315.  317/326,  331  pt.  3, 
333-336,  338/339,  340-342.  345,  347/348,  351,  352,  359-C*,  359- 
V5,  360-363,  410,  433-436,  438,  440,  442-444.  445/446,  447,  448, 
611,  613-615,  617,  631pt.6,  633-636,  638/639.  640-643,  644,  645/ 
646,  647,  648,  651,  652,  659-C^,  659-H8.  659-S9.  666pt.  1°.  845 
and  846,  as  a  group. 

Sublevels  in  Group  I 

200 

218 ; 

219 

226 

237 

300i^1  

313.1 


1,181,007.809  square  meters  equivalent. 


887.271  kilograms. 
12.787,895  square  meters. 
2.855,462  square  meters. 
12.965,879  square  meters. 
2,429,788  dozen. 
2,571,798  kilograms. 
48,061.550  square  meters. 
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Category 


Twelve-month  limit  ^ 


314 

317/326 


331pt.  ... 

333 

334  

335 

336  

338/339 


340 


341 


342  

345  

347/348 

351  

352  

359-C  .. 
359-V  .. 
360  


361 
362 
363 
410 


433 
434 
435 
436 
438 
440 


442  

443  

444  

445/446 

447  

448  

611  

613  

614  

615  

617  

631  pt.... 

633  

634 

635 

636 

638/639 

640  

641  

642  

643  

644  

645/646 

647  

648  

651  


652  

659-C  

6^9-H  

659-S  

666pt 

846  

Group  11 

332,  359-0  '9,  '^9pt.  2°  and  659-0 2\  as  a  group 
Group  III 
201,  220,  224-V 
603,604-026 


22,  224-023,  225,  227,  369-02*,  400.  414,  469pt.25, 
618-620  and  624-629,  as  a  group. 


58,393,405  square  meters. 

25,936,777  square  meters  of  which  not  more  than  4,825,713  square 
meters  shall  be  in  Category  326. 

2,346,855  dozen  pairs. 

119,176  dozen. 

366,260  dozen. 

407,609  dozen. 

203,773  dozen. 

2,453,923  dozen  of  which  not  more  than  1 ,874,202  dozen  shall  be  in 
Categories  338-S/339-S '  ^ . 

837,649  dozen  of  which  not  more  than  431,022  dozen  shall  be  in  Cat- 
egory 340-Z  '2. 

734,369  dozen  of  which  not  more  than  448,173  dozen  shall  be  in  Cat- 
egory 341 -Y^  a. 

293,51 1  dozen. 

136,732  dozen. 

2,415,698  dozen. 

672,013  dozen. 

1.754,073  dozen. 

735,237  kilograms. 

1 ,024,435  kilograms. 

9,427,398  numbers  of  which  not  more  than  6,430,396  numbers  shall 
be  in  Category  360-P  '*. 

4,975,193  numbers. 

8,151,131  numbers. 

23,789,817  numtiers. 

1,097,989  square  meters  of  which  not  more  than  880,157  square  me- 
ters shall  be  in  Category  410-A15  and  not  more  than  880,157 
square  meters  shall  be  in  Category  410-B  's. 

22,401  dozen. 

14,323  dozen. 

26.306  dozen. 

16,207  dozen. 

28,362  dozen. 

40,517  dozen  of  which  not  more  than  23,153  dozen  shall  be  in  Cat- 
egory 440-M^^. 

42,890  dozen. 

136,016  numbers. 

227,409  numbers. 

295,169  dozen. 

75,617  dozen. 

23,933  dozen. 

6,378,852  square  meters. 

9,026,069  square  meters. 

14,171,245  square  meters. 

29,528,139  square  meters. 

20,631,013  square  meters. 

345,976  dozen  pairs. 

66,578  dozen.  t 

724.322  dozen. 

764,035  dozen. 

603,882  dozen. 

2,621,421  dozen. 

1,448,923  dozen. 

1,371,033  dozen.  ^ 

394,604  dozen. 

581 ,757  numbers. 

3,755,822  numbers. 

874,314  dozen. 

1,726,382  dozen. 

1 ,208,550  dozen. 

894,215  dozen  of  which  not  more  than  158,194  dozen  shall  be  in  Cat- 
egory 651-B18. 

3,361 ,307  dozen. 
475,698  kilograms. 
3,335,465  kilograms. 
734,750  kilograms. 
543,402  kilogranfjs. 
196,845  dozen. 

43,414,411  square  meters  equivalent. 

51,912,449  square  meters  equivalent. 
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y 

Category 

Twelve-month  limit  ^ 

Sublevels  in  Group  III 

224-V  I 

225  ; 

Group  IV  

4,296,201  square  meters. 
7,5,S?,943  square  meters.                  ' 
421 ,249  square  meters  equivalent. 

631,871  kitograms. 
9,039,399  numbers.             ^ 

« 

852 

Levels  not  in  a  Group 

369-S27 :...;. 

863-S28 

''  The  limits  have  not  been  adjusted  to  account  for  any  imports  exported  after  December  31 .  2002. 

2  Category  239pt.:  only  HTS  number  6209.20.5040  (diapers). 

^Category  331pt.:  all  HTS  numbers  except  6116.10.1720,  6116.10.4810,  6116.10.5510,  6116.10.7510.  6116.92.6410,  6116.92.6420,  6116.92.6430.  6116.92  6440, 
61 1 6.92.7450,  61 1 6.92.7460,  61 1 6.92.7470,  61 1 6.92.8800,  61 1 6.92.9400  and  61 1 6.99.951 0. 

"Category  359-C:  only  HTS  numbers  610342.2025,  610349.8034,  6104.62.1020,  6104.69.8010,  6114.200048,  6114.20.0052,  6203.422010.  6203.422090. 
6204.62.2010,  6211.32.0010,  6211.32.0025  and  6211.42.0010. 

^Category  359-V:  only  HTS  numbers  6103.19.2030,  6103.19.9030,  6104.12.0040,  6104.19.8040;  6110.20.1022.  6110.20.1024,  6110.20.2030,  6110.20.2035, 
6110.90.9044,  6110.90.9046,  6201.92.2010,  6202.92.2020,  6203.19.1030,  6203.19.9030,  6204.12.0040,  6204.19.8040,  6211  32  0070  and  6211.42.0070. 

^Category  631pt.:  all  HTS  numbers  except  6116.10.1730,  6116.10.4820,  6116.10.5520,  6116.10.7520,  6116.93.8800,  6116.93.9400.  6116.99.4800,  611699  5400 
and  6116  99.9530. 

'Category  659-<::  only  HTS  numbers  6103.23.0055,  6103.43.2020,  6103.43.2025,  6103.49.2000,  6103.49.8038,  610463.1020,  6104.63  1030,  610469  1000. 
6104.69.8014,  6114.30.3044,  6114.30.3054.  6203.43.2010,  6203.43.2090,  6203.49.1010,  6203  49.1090,  6204  63  1510,  6204  69.1010,  6210.10.9010,  6211.33.0010, 
621 1 .33.0017  and  621 1 .43.0010. 

8  Category  659-H:  only  HTS  numbers  6502,00.9030,  6504.00.9015,  6504.00.9060,  6505.90.5090,  6505.90.6090,  6505  90  7090  and  6505.90  8090. 

^Category  659-S:  only  HTS  numbers  6112.31.0010,  6112.31.0020,  6112.41.0010,  6112.41.002a  6112.41.0030,  611241  0040,  6211  11  1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020. 

locategory  666pt.:  all  HTS  numbers  except  5805.00.4010,  6301.10.0000,  6301.40.0010,  6301.40.0020,  6301.90.0010,  6302.53.0010,  6302.53.0020, 
6302.53.0030,  6302.93.1000,  6302.93.2000,  6303.12.0000,  6303.19.0010,  6303.92.1000,  6303.92.2010,  6303.92.2020,  6303.99.0010,  6304.11.2000,  6304.19.1500. 
6304.19.2000,  6304  91.0040,  6304.93.0000,  6304.99.6020.  6307.90.9884,  9404.90.8522  and  9404.90.9522. 

"Category  338-S:  all  HTS  numbers  except  6109.10.0012,  6109.10.0014,  6109.10.0018  and  6109.10.0023;  Category  339-S:  all  HTS  numbers  except 
6109.10.0040,  6109.10.0045,  6109.10.0060  and  6109  10  0065. 

'2 Category  340-Z:  only  HTS  numbers  6205.20.2015,  6205.20.2020,  6205.20.2050  and  6205.20.2060. 

"Category  341-Y:  only  HTS  numbers  6204.22.3060,  6206.30.3010,  6206.30.3030  and  6211.42.0054. 

1* Category  360-P:  only  HTS  numbers  6302.21.3010,  6302.21.5010,  6302.21.7010,  6302.21.9010,  6302.31.3010,  6302.31.5010,  6302.31.7010  and  6302.31.9010. 

's  Category  410-A:  only  HTS  numbers  5111.11.3000,  5111.11.7030,  5111.11.7060,  5111.19.2000,  5111  19.6020,  5111.19.6040,  5111.19.6060.  5111.19.6080, 
5111.20.9000,  5111.30.9000,  5111.90.3000,  5111.90.9000,  5212.11.1010,  5212.12.1010,  5212.13.1010,  5212.14.1010,  5212.15  1010.  5212.21.1010.  5212.22  1010, 
5212.23.1010,  5212.24.1010,  5212.25.1010,  5311.00.2000,  5407.91.0510,  5407.92.0510,  5407  93.0510,  5407  94.0510,  5408.31.0510,  5408.32.0510,  5408.33.0510. 
5408.34.0510,  5515.13.0510,  5515.22.0510,  5515.92.0510,  5516.31.0510,  5516.32.0510,  5516.33.0510.  5516.34.0510  and  6301.20.0020 

16  Category  410-B:  only  HTS  numbers  5007.10.6030,  5007.90.6030,  5112.11.3030,  5112.11.3060,  5112.11.6030,  5112.11.6060,  5112.19.6010,  5112.19.6020, 
5112.19.6030,  5112.19.6040,  5112.19.6050,  5112.19.6060,  5112.19.9510,  5112.19.9520,  5112.19.9530,  5112.19.9540,  5112.19.9550,  5112.19.9560,  5112.20.3000, 
5112.30.3000,  5112.90.3000,  5112.90.9010,  5112.90.9090,  5212.11.1020,  5212.12.1020,  5212.13.1C20,  5212.14  1020,  5212  15  1020,  5212.21.1020,  5212.22.1020. 
5212.231020,  5212.24.1020,  5212.25.1020,  5309.21.2000,  5309.29.2000,  5407.91.0520,  5407  92.0520,  5407.93.0520,  5407.94.0520,  5408.31.0520.  5408  32.0520. 
5408.33.0520,  5408.34.0520,  5515.13.0520,  5515.22.0520,  5515.92.0520,  5516.31.0520,  5516.32.0520,  5516.33.0520  and  5516  34.0520. 

"Category  440-M:  only  HTS  numbers  6203  21  9030,  6203.23.0030,  6205.10.1000,  6205.10.2010,  6205.10.2020,  6205.30.1510,  6205.30.1520,  6205.90.3020, 
6205.90.4020  and  621 1 .31 .0030. 

lacategory  651-B:  only  HTS  numbers  6107.22.0015  and  6108.32.0015. 

''Category  359-0:  all  HTS  numbers  except  6103.42.2025,  6103.49.8034,  6104.62.1020,  6104.69.8010,  6114.20.0048,  6114.20  0052, 
6203.42.2090,  620462.2010,  6211.32.0010,  6211.32.0025,  6211.420010  (Category  359-C);  6103.19.2030,  6103.19.9030,  6104.12.0040, 
6110.20.1022,  6110.20.1024,  6110.20.2030,  6110.20.2035,  6110.90.9044,  6110.90.9046,  6201.92.2010,  6202.92.2020.  6203  19  1030.  6203  19.9030 
6204.19.8040,  6211.32.0070  and  6211.42.0070  (Category  359-V);  6115.19.8010,  611710.6010,  6117.20.9010,  6203.22.1000,  6204.22  1000, 
6214.90.0010,  6406.99.1550,  6505.90.1525,  6505  90.1540,  6505.90.2060  and  6505.90.2545  (Category  359pt.). 

20  Category  459pt.:  all  HTS  numbers  except  6115.19.8020,  6117.10.1000,  6117.10.2010,  6117.20.9020,  6212.90.0020,  6214.20.0000,  6405.20.6030, 
6405.20.6060,  6405.20.6090.  6406.99.1505  and  6406.99.1560. 

21  Category  659-0:  all  HTS  numbers  except  6103.23.0055,  6103.43.2020,  6103  43.2025,  6103  49.2000.  6103  49.8038,  6104.63  1020,  6104.63.1030, 
6104.69.1000,  6104.69.8014,  6114.30.3044,  6114.30.3054,  6203.43.2010,  6203.43.2090,  6203.49.1010,  6203.49.1090.  6204.63  1510.  620469  1010,  6210  10.9010 
6211.33.0010,  6211.33.0017,  6211.43.0010  (Category  659-C);  6502.00.9030,  6504.00.9015,  6504.00.9060,  6505  90  5090,  6505.90  6090.  6505  90.7090 
6505.90.8090  (Category  659-H);  6112.31.0010,  6112.31.0020,  6112.41.0010,  6112.41.0020,  6112.41.0030,  6112.41.0040.  6211.11.1010, 
6211.12.1010,  6211.12.1020  (Category  659-S);  6115.11.0010,  6115.12.2000,  6117.10.2030,  6117.20.9030,  6212.90.0030,  6214.30.0000, 
6406.99.1510  and  6406.99.1540. 

22  Category  224-V:  only  HTS  numbers  5801.21.0000,  5801.23.0000,  5801.24.0000,  5801.25.0010,  5801.25.0020,  5801  26.0010,  5801.26.0020,  5801.31.0000, 
5801.33.0000,  5801.34.0000,  5801.35.0010,  5801.35.0020,  5801.36.0010  and  5801.36.0020 

23  Category  224-0:  all  HTS  numbers  except  5801.21.0000,  5801.23.0000,  5801.24  0000,  5801.25.0010,  5801.25.0020,  5801.26  0010,  580126.0020, 
5801.31.0000,  5801.33.0000,  5801.34.0000,  5801.35.0010.  5801.35.0020.  5801.36.0010  and  5801.36.0020  (Category  224-V). 

2"  Category  369-0:  all  HTS  numbers  except  6307.10  2005  (Category  369-S);  4202  12  4000,  4202.12.8020,  4202  12  8060,  4202.22.4020,  4202.22  4500, 
4202.22.8030.  4202.32.4000,  4202.32.9530.  4202  92.0505,  420292.1500.  4202.92.3016,  4202.92.6091,  5601  10  1000.  5601.21  0090.  5701  90  1020.  5701.902020, 
5702.10.9020,  5702.39.2010,  5702.49.1020,  5702.49.1080,  5702.59.1000,  5702.99.1010,  5702.99.1090,  5705.00.2020.  5805  00  3000.  5807  10.0510,  5807.90.0510, 
6301.30.0010,  6301.30.0020,  6302.51.1000.  6302.51.2000,  6302.51.3000,  6302.51.4000,  6302.60.0010,  6302  60  0030,  630291.0005.  6302.91.0025.  6302.91  0045. 
6302.91.0050,  6302.91.0060,  6303.11.0000,  6303.91.0010,  6303.91.0020,  6304.91.0020,  6304  92.0000,  6305  20.0000,  6306.11  0000.  6307  10.0020.  6307  10.1090, 
6307.90.3010,  6307.90.4010,  6307.90.5010,  6307.90.8910,  6307.90.8945,  6307.90.9882,  6406.10.7700,  9404.90.1000.  9404.90.8040  and  9404.90.9505  (Category 
369pt.). 

25  Category  469pt.:  all  HTS  numbers  except  5601.29.0020,  5603.94.1010,  6304.19.3040,  6304.91.0050,  6304.99.1500,  6304.99.6010,  6308.00.0010  and 
6406.10.9020. 

26  Category  604-O:  all  HTS  numbers  except  5509.32.0000  (Category  604-A). 
2'' Category  369-S:  only  HTS  number  6307  10.2005. 

zscategory  863-S:  only  HTS  number  6307.10.2015. 


6203  42  2010, 
6104  19.8040, 
6204120040, 
6212.90.0010, 


6211.11.1020, 
621440  0000, 
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The  Commitlee 
Textile  Agreen  ents 
these  actions  fi  11 
exception  to  th  e 
U.S.C.  553(a)(l 

Sincerely, 
lames  C.  Leona  rd  III, 
Chairman,  Cor,  \mittee 
Implementatio  i 
(FR  Doc. 03-20 


for  the  Implementation  of 

has  determined  that 
within  the  foreign  affairs 
rulemaking  provisions  of  5 


for  the 
of  Textile  Agreements. 
76  Filed  8-7-03;  8:45  am] 


BILLING  CODE  35'  O-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  gf  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fit>er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
Socialist  Republic  of  Vietnam 


August  5.  2003 

agency:  Comlnittee 
Implementati  }n 
(CITA). 


ACUON:  Issuir  g 
Commissione-, 
Border  Protec  ion 


for  the 
of  Textile  Agreements 


a  directive  to  the 
Bureau  of  Customs  and 


EFFECTIVE  DAI  E:  August  8.  2003. 


FOR  FURTHER  ^FORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Of  ice  of  Textiles  and 
.  Apparel,  U.S.  Department  of  Commerce, 
(202)  482^21  2.  For  information  on  the 
quota  status  o  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boarc  s  of  each  Customs  port, 
call  (202)  927  -5850,  or  refer  to  the 
Bureau  of  Cus  loms  and  Border 
Protection  We  b  site  at  http:// 
www.customs  gov.  For  information  on 
embargoes  ami  quota  re-openings,  refer 
to  the  Office  c  f  Textiles  and  Apparel 
Web  site  at  bt  p://otexa.ita.doc.gov. 

SUPPLEMENTAf  Y  iriFORMATION: 

Se:t 


ion  204  of  the  Agricultural 
imended  (7  U.S.C.  1854); 
11651  of  March  3,  1972,  as 


Authority: 

Act  of  1956.  as 
Executive  Orde 
amended 

The  current  limits  for  certain 
categories  are  aeing  adjusted  for  swing 
and  carryforw  ird. 

A  descripti(  n  of  the  textile  and 
apparel  categc  ries  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATIC  N:  Textile  and  Apparel 
Categories  vvil  h  the  Harmonized  Tariff 
Schedule  of  ti  e  United  States  (see 
Federal  Regis  er  notice  68  FR  1599, 
pubhshed  on  anuary  13,  2003).  Also 


see  68  FR  26575,  published  on  May  16, 
2003. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  5,  2003. 

Commissioner, 

Bureau  of  Customs  and  Border  Protection, 
Washington,  DC  20229 

Dear  Commissioner;  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  May  12,  2003,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Vietnam  and 
exported  during  the  twelve-month  period 
which  began  on  May  1.  2003  and  extends 
through  December  31,  2003. 

Effective  on  August  8,  2003,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Vietnam: 


Category 

Restraint  limit  ^ 

200 

112,000  kilograms. 

301  

480,533  kilograms. 

332 

106,667  dozen  pairs. 

333 

25,440  dozen. 

334/335 

504,000  dozen. 

338/339 

9,960,000  dozen. 

340/640 

1,413,333  dozen. 

341/641  

538,973  dozen. 

342/642 

414,163  dozen. 

345 

212,000  dozen. 

347/348 

5,241,000  dozen. 

351/651  

359,893  dozen. 

352/652 

1,307,333  dozen. 

359-C/659-C2  

242,667  kilograms. 

359-S/659-S3  

371 ,000  kilograms. 

434 

12,096  dozen. 

435 

28,267  dozen. 

440 

1 ,767  dozen. 

447 

36,747  dozen. 

448 

22,613  dozen. 

620 

2,997,227  square  me- 

ters. 

632 

153,333  dozen  pairs. 

638/639 

949,013  dozen. 

645/646 

141,333  dozen. 

647/648 

1,394,478  dozen. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  /^pril  30, 
2002. 

2  Category  359-C:  only  HTS  numbers 
6103  42.2025,  6103.49.8034,  6104.62.1020, 
6104.69.8010,  6114.20.0048,  6114.20.0052, 
6203.42.2010,  6203.42.2090,  6204.62.2010, 
6211.32.0010,  6211.32.0025  and 

6211.42.0010;  Category  659-C:  only  HTS 
numbers  6103.23.0055,  6103.43.2020, 
6103.43.2025,  6103.49.2000,  6103.49  8038, 
6104.63.1020,  6104.63.1030,  6104691000, 
6104.69.8014,  6114.30.3044,  6114.30  3054, 
6203.43.2010,  6203.43.2090,  6203.49.1010, 
6203.49.1090,  6204.63.1510,  6204.69.1010, 
6210.10.9010,  6211.33.0010,  6211.33.0017 
and  621 1.43.0010. 


3  Category  359-S:  only  HTS  numbers 
6112.39.0010,  6112.49.0010,  6211.11.8010, 
6211.11.8020,  6211.12.8010  and 

6211.12.8020;  Category  659-S:  only  HTS 
numbers  6112.31.0010,  6112.31.0020, 
6112.41.0010,  6112.41.0020,  6112.41.0030, 
6112.41.0040,  6211.11.1010,  6211.11.1020, 
6211.12.1010  and  6211.12.1020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely,  ' 

James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  03-20275  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  3S10-OR-S 


DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Protective  Glove  and  Method  For 
Making  Same 

AGENCY:  Department  of  the  Army,  DoD, 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
part  404.6,  announcement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  No.  US  6,596.345  B2  entitled 
"Protective  Glove  and  Method  for 
Making  Same"  issued  July  22,  2003. 
This  patent  has  been  assigned  to  the 
United  States  Government  as 
represented  by  the  Secretary  of  the 
Army. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760,  phone 
(508)  233^928  or  e-mail: 
Robert.Rosenkrans@natick.anny.mil. 

SUPPLEMENTARY  INFORMATION:  Any 

licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404. 

Luz  0.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  03-20263  Filed  8-7-03;  8:45  am] 

BILLING  CODE  3710-Oa-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Notice  of  Availability,  Draft 
Environmental  Impact  Statement 
(DEIS) 

AGENCY:  U.S.  Army  Corps  of  Engineers, 
DOD. 
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ACTKM:  Announcement  of  DEIS 
.  Availability,  King  Cove  Access  Project, 
and  Notice  of  Public  Hearings. 

SUMMARY:  The  King  Cove  Health  and 
•   Safety  Act  (Section  353)  of  the  Omnibus 
Consolidated  and  Emergency 
Supplemental  Appropriations  Act  of 
1999  (Public  Law  105-277)  provided  the 
Aleutians  East  Borough  (AEB)  with  $20 
million  to  construct  a  year-roimd 
marine-road  transportation  system 
between  the  Cities  of  King  Cove  and 
Cold  Bay,  Alaska,  on  the  Alaska 
Peninsula.  AEB  proposes  a  152-acre 
project  consisting  of  a  17.2-mile  access 
road,  two  hoverdraft  ramps,  and 
terminals  located  on  the  Northeast 
Comer  of  Cold  Bay  and  Cross  Wind 
Cove,  on  the  west  side  of  Cold  Bay,  and 
a  hovercraft.  The  Corps  of  Engineers, 
Alaska  District,  has  evaluated  the  AEB's 
permit  application  under  the  authority 
of  Section  10  of  the  Rivers  and  Harbors 
Act  and  Section  404  of  the  Clean  Air 
Act.  The  EIS  describes  five  alternatives 
that  satisfy  the  purpose  and  needs  for 
the  proposed  project.  The  alternatives 
are:  (1)  Northeast  Comer  Cold  Bay — 
Hovercraft;  (3)  Lenard  Harbor — 
Hovercraft;  (4)  Lenard  Harbor — Ferry; 
(5)  Lenard  Harbor — Helicopter;  and  (6) 
the  Isthmus  Road  alternative. 
Alternative  2  is  the  No-Action 
Alternative.  Alternative  6  is  included 
for  comparison  purposes  only  and 
cannot  be  selected  for  authorization  by 
the  decision-maker.  Alternatives  1,  3,  4, 
and  5  would  be  constructed  primarily 
on  King  Cove  Corporation  siurface  lands. 
Alternative  1  requires  a  USFWS 
compatibility  determination  on  Native 
corporation  owned  lands  within  the 
Izembek  National  Wildlife  Refuge,  and 
no  construction  or  operations  would 
occur  within  the  Congressionally 
designated  Wilderness  Area.  Currently, 
Alternatives  3  and  4  are  designated  as 
the  Environmentally  Preferable 
Alternatives.  The  Corps  of  Engineers 
will  use  the  EIS,  public  review  process 
and  consideration  of  comments  received 
as  a  basis  for  the  permit  decision. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Army  Corps  of  Engineers,  Alaska 
District,  is  the  lead  Federal  agency  with 
the  U.S.  Fish  and  Wildlife  Service 
(USFWS)  as  a  cooperating  agency  for 
this  DEIS.  During  the  Scoping  process 
(Febmary  16  to  June  22,  2001)  over 
12,331  comments  were  received,  with 
over  12,000  comments  and  opinions 
provided  by  e-mail.  Many  of  these 
scoping  conmients  expressed  an 
objection  to  a  road  through  the  Izembek 
National  Wildlife  Refuge  Wilderness 
Area.  Twenty-eight  alternatives  were 
preliminarily  considered  during  the 
scoping  and  the  alternative 


development  phase  of  the  EIS  process. 
Six  alternatives  were  selected  for  further 
evaluation.  The  proposed  action 
(Alternative  1,  Northeast  Comer  Cold 
Bay  /  Hovercraft)  and  two  alternatives 
(Alternative  3,  Lenard  Harbor  / 
Hovercraft;  and  Alternative  4,  Lenard 
Harbor  /  Ferry)  were  selected  for 
detailed  evaluation  that  incorporates  a 
marine-road  link  design  in  compliance 
with  Section  353  cited  above.  The 
required  "no  action"  alternative  is 
presented  as  Alternative  2.  The  two 
remaining  alternatives  are  not  in 
compliance  with  section  353;  hence,  the 
$20  million  Federal  appropriations 
would  not  be  available  for  project 
construction.  These  are  an  air-road  link 
alternative  (Alternative  5,  Lenard 
Harbor  /  Helicopter)  and  an  all-road 
alternative  (Alternative  6,  Isthmus 
Road).  The  all-road  alternative 
(Alternative  6)  is  not  a  practicable 
alternative  for  evaluation  under  the 
Section  404(b)(1)  Guidelines  (40  CFR 
230)  for  the  Clean  Water  Act  and  caimot 
be  authorized  by  the  District  Engineer. 
If  an  application  is  received  by  the 
USFWS  under  Title  XI  of  ANCSA.  a 
separate  EIS  would  be  required,  with 
approval  required  by  the  Secretary  of 
Interior,  The  President,  and  Congress. 
No  significant  adverse  impacts  were 
identified  for  Alternatives  1,  3,  4,  and  5. 
Significant  beneficial  impacts  were 
noted  for  each  action  alternative 
centering  on  himian  and  social 
resources  with  the  ability  to  enhance 
safe,  reliable,  and  efficient  emergency 
medical  transport  for  King  Cove 
residents  and  seasonal  workers.  For 
Alternatives  1,  3,  4,  and  5  with  the 
incorporation  and  implementation  of 
mitigation  measure,  impacts  to 
threatened  and  endangered  or  listed 
species  (Steller's  eider,  Steller  sea  lion, 
and  Northern  sea  otter)  were 
preliminarily  determined  not  likely  to 
adversely  affect  these  species.  For  the 
same  alternatives  and  incorporation  of 
mitigation  measures,  determinations  of 
"would  not  likely  impact  Essential  Fish 
Habitat",  and  Habitats  of  Particular 
Concern  were  concluded. 

Public  Workshops  and  Public 
Hearings:  August  25,  2003,  Cold  Bay. 
Alaska,  Community  Building.  Public 
Workshop:  7  p.m.  to  8  p.m.  Public 
Hearing:  8  p.m.  to  9  p.m 

August  26,  2003;  King  Cove,  Alaska, 
Community  Center.  Public  Workshop:  4 
p.m.  to  5  p.m.  Public  Hearing:  7  p.m.  to 
9  p.m. 

September  9,  2003;  Anchorage,  Alaska 
University  of  Alaska,  Commons  Room 
107,  3700  Sharon  Gagnon  Lane.  Public 
Workshop:  4  p.m.  to  5  p.m.  Public 
Hearing:  7  p.m.  to  9  p.m 


Comment  Period:  Comments  should 
be  received  by  the  Corps  of  Engineers, 
Alaska  District  (address  above)  by 
September  23,  2003,  or  45  days  from  the 
publication  date  within  the  Federal 
Register,  whichever  is  later. 

David  S.  Hobbie, 

Assistant  Branch  Chief  Regulatory  Branch, 
Alaska  District. 

[FR  Doc.  03-20226  Filed  8-7-03;  8:45  am] 
■■JJNG  CODE  371  IMN.-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  imped  Statement  for 
ttie  Rarttan  and  Sandy  Hooic  Bay, 
Combined  Eroeion  and  Storm  Damage 
Reductkm  Project,  Borough  of 
Highlands,  Monmouth  County,  NJ 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

summary:  The  New  York  District  of  the 
U.S.  Army  Corps  of  Engineers  (Corps)  is 
preparing  a  Draft  Environmental  Impact 
Statement  (DEIS)  to  ascertain 
compliance  with  and  to  lead  to  the 
production  of  a  National  Environmental 
Policy  Act  (NEPA)  document  in 
accordance  with  the  President's  Council 
of  Environmental  Quality  (CEQ)  rules 
and  r^ulations,  as  defined  and 
amended  in  40  CFR  parts  1500-1508, 
Corps'  principals  and  guidelines  as 
defined  in  Engineering  Regulation  (ER) 
200-2-2,  ER  1105-2-100,  and  other 
applicable  Federal  and  State 
enviroimiental  laws  for  the  proposed 
erosion  control  and  storm  reduction 
efforts  in  the  Borough  of  Highlands  in 
Monmouth  County,  NJ. 

The  Borough  of  Highlands  is  located 
in  the  northeastern  section  of 
Morunouth  County  and  is  bounded  on 
the  north  by  Sandy  Hook  Bay  and  on  the 
east  by  the  Shrewsbury  River.  The 
project  study  area  consists  of 
approximately  Vs  of  a  square  mile  of 
densely  developed  marine,  conmiercial, 
and  residential  buildings  at  the  eastern 
terminus,  and  extends  westward 
approximately  11,000  feet,  bounded  by 
Sandy  Hook  Bay  to  the  south  and  N] 
State  Route  36  to  the  north. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Howard  Ruben,  Environmental  Analyst, 
Plaiming  Division,  Environmental 
Analysis  Branch,  U.S.  Army  Corps  of 
Engineers,  New  York  District,  26 
Federal  Plaza,  New  York,  NY  102  78- 
0090,  at  212-264-0206  or  at 
howard.ruben@usace.army.mU.  Written 
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comments  ar^  to  be  provided  to  Mr. 
Ruben. 

SUPPLEMENTARY  INFORMATION: 

1 .  The  Comtined  Erosion  Control  and 
Storm  Damag^  Prevention  Pre- 
Feasibility  Stpdy  for  the  Raritan  Bay 
and  Sandy  HQok  Bay,  NJ,  including  the 
Borough  of  Highlands,  was  authorized 
by  a  resolutiop  of  the  Committee  on 
Public  Works  land  Transportation  of  the 
U.S.  House  opRepresentatives  adopted 
August  1, 1990,  which  states  the 
following:  "Resolved  by  the  Committee 
on  Public  Works  and  Transportation  of 
the  United  States  House  of 
Representatives,  that,  the  Board  of 
Engineers  for  Rivers  and  Harbors  is 
requested  to  review  the  report  of  the 
Chief  of  Engineers  on  Raritan  Bay  and 
Sandy  Hook  Bay,  New  Jersey,  published 
as  House  Oocmment  No.  464,  Eighty- 
seventh  Congfess,  Second  Session,  and 
other  pertineijt  reports,  to  determine  the 
advisability  o^  modifications  to  the 
recommendations  contained  therein  to 
provide  erosion  control  and  storm 
damage  prevention  for  the  Raritan  Bay 
and  Sandy  Hook  Bay."  The  Water 
Resources  Development  Act  of  1966 
reauthorized  t|ie  project,  including 
uncompleted  (:onstruction. 

2.  The  previously  authorized  Federal 
project  for  Raatan  Bay  and  Sandy  Hook 
Bay,  NJ,  was  a  nthorized  by  the  Flood 
Control  Act  ofiOctober  12, 1962,  in 
accordance  wijth  House  Dociunent  No. 
464,  Eighty-seVenth  Congress,  Second 
Session.  While  this  project  resulted  in 
construction  of  shore  protection 
improvement^  within  certain 
municipalities,  improvements  in 
Highlands  weie  not  considered 
economically  feasible  and  therefore  not 
recommended  It  was  noted  in  the  1962 
study  that  Hig  ilands  is  subject  to  severe 
damage  from  t  idal  flooding  and  that  the 
problem  woul  1  be  further  considered 
for  developmeat  of  an  economically 
feasible  plan. '  "he  area  of  Highlands  was 
again  addresse  d  in  the  Raritan  Bay  and 
Sandy  Hook  Biy,  New  Jersey,  Combined 
Flood  Coiltrol  and  Shore  Protection 
Reconnaissancje  Study  Report,  dated 
March  1993.  This  reconnaissance  report 
covered  munic  ipalities  extending 
westward  fron  i  Highlands  to  South 
Amboy  with  o  >ncentration  on  Port 
Monmouth  foi  which  a  specific  plan  of 
improvement  vas  identified.  Report 
findings  concluded  that,  within  the 
study  area,  shoreline  protection  and 
flood  control  projects  in  Highlands  and 
five  other  compiunities  appeared  to  be 
economically  iriable  and  were 
recommended  to  go  forward  with 
further  studied  This  was  determined 
indirectly  through  means  of  a  planning 
evaluation  ma  rix  that  compared  Port 


Monmouth  criteria  to  damage 
mechanism  and  potential  damage 
reduction  benefits. 

3.  Two  types  of  environmental 
analyses  will  be  conducted;  impacts 
associated  with  structural  storm  damage 
reduction  improvements  and  analyses 
required  for  mitigation  planning 
purposes. 

4.  Public  scoping  meetings  are 
expected  to  be  scheduled  in  September 
2003.  The  meetings  will  be  held  in 
Moiunouth  County  at  locations  not  yet 
determined.  Public  notices  identif)dng 
the  location,  date,  and  time  for  the 
meetings  will  be  annoiuiced  in  local 
area  newspapers.  Results  from  the 
public  scoping  meetings  with  the 
District  and  Federal,  State,  and  local 
agency  coordination  will  be  addressed 
in  the  scoping  document.  Parties 
interested  in  receiving  notices  of  public 
scoping  meetings  or  copies  of  the 
scoping  dooiment  should  contact  Mr. 
Ruben  at  the  above  address. 

5.  Federal  agencies  interested  in 
participating  as  a  Cooperating  Agency 
are  requested  to  submit  a  letter  of  intent 
to  Colonel  John  B.  O'Dowd,  District 
Engineer,  at  the  above  address. 

6.  Estimated  Date  of  DEIS 
Availability:  February  2005. 

Leonard  Houston, 

Chief,  Environmental  Analysis  Branch. 
(PR  Doc.  03-20265  Filed  »-7-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Raritan  Bay  and  Sandy  Hook  Bay, 
Combined  Erosion  Control  and  Storm 
Damage  Reduction  Study,  Borough  of 
Keyport,  Monmouth  County,  NJ: 
Feasibility  Phase 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

summary:  The  New  York  District  of  the 
U.S.  Army  Corps  of  Engineers  (Corps)  is 
preparing  a  Draft  Environmental  Impact 
Statement  (DEIS),  in  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA),  which  will  lead  to  a  NEPA 
document  in  accordance  with  Council 
on  Environmental  Quality  (CEQ) 
regulations,  as  defined  and  amended  in 
40  CFR  parts  1500-1508  (promulgated 
pursuant  to  NEPA),  Corps'  principles 
and  guidelines  as  defined  in 
Engineering  Regulations  (ER)  1105-2- 
100,  Planning  Guidance  Notebook,  and 


ER  200-2-2,  Procedures  for  -*-- 

Implementing  NEPA,  and  other 
applicable  Federal  and  State 
environmental  laws  for  the  proposed 
storm  damage  reduction  project  in  the 
Borough  of  Keyport,  Monmouth  County, 
NJ. 

The  study  area  consists  of  low-ljdng 
areas  along  the  Raritan  Bay  shoreline 
between  and  including  Luppatatong 
Creek  to  the  west  and  Chingarora  Creek 
to  the  east  in  the  Borough  of  Keyport, 
Monmouth  County,  NJ.  Bay  area 
flooding  primarily  occurs  in  the  low- 
lying  commercial  areas  located  in  the 
central  and  northwestern  portions  of  the 
Borough  and  in  residential  areas  to  the 
northeast.  Flooding  also  occurs  in  areas 
adjacent  to  Luppatatong  and  Chingarora 
Creeks. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Pinzon,  Project  Biologist, 
Planning  Division,  Environmental 
Analysis  Branch,  U.S.  Army  Corps  of 
Engineers,  New  York  District,  26 
Federal  Plaza,  New  York,  NY,  10278- 
0090,  (212)  264-2199,  or 
Ronald.R.Pinzon@usace.army.mil. 

SUPPI.EMENTARY  INFORMATION: 

1 .  This  study  is  authorized  by  a 
resolution  of  the  Committee  on  Public 
Works  and  Transportation  of  the  U.S. 
House  of  Representatives  dated  August 
1,  1990,  reading:  "Resolved  by  the 
Committee  on  Public  Works  and 
Transportation  of  the  United  States 
House  of  Representatives,  that,  the 
Board  of  Engineers  for  Rivers  and 
Harbors  is  requested  to  review  the 
report  of  the  Chief  of  Engineers  on 
Raritan  Bay  and  Sandy  Hook  Bay,  New 
Jersey,  published  as  House  Document 
No.  464,  Eighty-seventh  Congress, 
Second  Session,  and  other  pertinent 
reports,  to  determine  the  advisability  of 
modifications  to  the  recommendations 
contained  therein  to  provide  erosion 
control  and  storm  damage  prevention 
for  the  Raritan  Bay  and  Sandy  Hook 
Bay." 

2.  A  public  scoping  meeting  is 
scheduled  for  September  2003.  Results 
from  the  public  scoping  meeting  with 
Federal,  State,  and  local  agencies,  as 
well  as  the  public,  will  be  addressed  in 
the  DEIS. 

3.  Federal  agencies  interested  in 
participating  as  a  Cooperating  Agency 
are  requested  to  submit  a  letter  of  intent 
to  Colonel  John  B.  O'Dowd,  District 
Engineer,  at  the  above  address. 

4.  Estimated  date  of  DEIS  availability: 
August  2004. 

Leonard  Houston, 

Chief,  Environmental  Analysis  Branch. 
[FR  Doc.  03-20266  Filed  8-7-03;  8:45  am] 
BILLING  COOE  3710-06-M 
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DEPARTMENT  OF  DEFENSE 

Dapartment  of  ttte  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for  El 
Rio  Medio,  Santa  Cruz  River,  a 
Feasibility  Study  of  a  Portion  of  the 
Santa  Cruz  River  in  the  City  of  Tucson, 
Pima  County,  AZ 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DOD. 
ACTION:  Notice  of  intent. 

SUMMARY:  Analyses  of  foreseeaUe 
environmental  impacts  from  ^tential 
actions  along  the  Santa  Cruz  River  in 
the  City  of  Tucson,  Pima  County, 
Arizona,  will  commence.  No  alternative 
plans  have  been  advanced  as  yet,  so 
contents  of  the  Draft  Environmental 
Impact  Statement  (DEIS)  remain  to  be 
determined  diuing  the  public  scoping 
process.  The  portion  of  the  river  to  be 
studied  extends  from  about  Congress 
Road  (upstream),  to  about  Prince  Road 
(downstream),  a  distance  of  about  4.5 
river  miles.  Pima  County  has  identified 
within  this  length  of  the  river  needs 
associated  with  loss  of  riparian  habitat 
and  the  presence  of  cultural  resources. 
Those  needs  will  guide  the  formulation 
of  plans  for  this  region,  the  EI  Rio  Medio 
(Middle  of  the  River)  segment  of  the 
Santa  Cruz  River. 

The  U.S.  Army  Corps  of  Engineers 
and  Pima  County,  Arizona,  will 
cooperate  in  conducting  this  feasibility 
study. 

DATES:  Submit  comments  by  September 
22,  2003. 

ADDRESSES:  District  Engineers,  U.S. 
Armv  Corps  of  Engineers,  Los  Angeles 
District,  ATTN:  CESPL-PD-RP,  P.O. 
Box  532711,  Los  Angeles,  CA  90053- 
2325. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Michael  Fink,  Environmental  Manager, 
telephone  (602)  640-2001,  ext.  232,  or 
Mr.  John  E.  Drake,  Study  Manager, 
telephone  (602)  640-2021,  ext.  271.  The 
cooperating  entity,  Pima  County, 
requests  inquiries  to  Mr.  Lauren  E. 
Robsin,  telephone  (ff20)  740-6371,  for 
any  additional  information. 
SUPPLEMENTARY  INFORMATION: 

1.  Authorization 

Section  6  of  the  Flood  Control  Act  of 
1938  authorized  feasibility  studies  for  El 
Rio  Medio.  The  75th  Congress  of  the 
United  States  passed  what  became 
Public  Law  761.  This  legislation  states, 
in  part:  "*   *   *  the  Secretary  of  War 
[Secretary  of  the  Army  since  1947)  is 
hereby  authorized  and  directed  to  cause 
preliminary  examinations  and  surveys 


*  *  *.  At  the  following  locations:  Gila 
River  and  tributaries,  Arizona,  *  *  *" 
the  Santa  Cruz  River  once  flowed  into 
the  Gila  when  a  wetter  climate  prevailed 
in  the  southwest,  and  its  watershed  still 
joins  that  of  the  Gila  near  Laveen, 
Arizona. 

2.  Background 

The  Santa  Cruz  River  arises  in 
southeastern  Arizona,  passes 
southwesterly  into  Sonora,  Mexico,  then 
turns  northward  again  and  re-enters  the 
United  States  at  Nogales,  Arizona.  Since 
before  the  late  16th  century  when  the 
Spanish  explored  the  southwest,  the 
Santa  Cruz  River  never  ran  continuously 
all  the  way  to  the  Gila.  Where 
imderlying  bedrock  along  its  course 
forced  water  to  the  surface,  the  Santa 
Cruz  was  perennial.  Historically, 
reliable  surface  flows  along  the  Seuita 
Cruz  could  be  found  intermittently 
between  Nogales  and  Martinez  Hill,  to 
the  east  of  Mission  San  Xavier  in  the 
southerly  parts  of  what  is  now 
metropolitan  Tucson.  Subsurface  flow 
farther  north  sustained  a  riparian 
community.  Downstream  of  the 
confluence  with  the  so  called  West 
Branch  of  the  Santa  Cruz  the  water  table 
again  rose  above  the  siuface  aroimd 
Sentinel  Hill.  Year-round  water 
supplied  the  needs  of  Mission  San 
Agustin,  built  in  the  west  side  of  the 
river  at  the  foot  of  the  hill  where 
Tohono  O'Odham  people  kept  a  village 
(called  stjukshon  by  them),  and  the 
presidio  on  the  east  side  of  the  Santa 
Cruz.  These  two  historic  locations 
became  the  origin  modem  day  Tucson. 

The  feasibility  studies  to  be  evaluated 
by  this  DEIS  will  evaluate:  (1) 
Alternative  means  of  structiu-al 
stabilization  to  the  river's  banks 
between  Prince  Road  (upstream)  and  W. 
Congress  Street  (downstream);  (2) 
opportimities  to  reclaim  biotic 
properties  of  the  Santa  Cruz  near 
downtown  Tucson,  and  elements  of  the 
riparian  community  on  its  banks;  (3) 
modifications  of  upland  surfaces 
adjacent  to  the  incised  banks  to  promote 
growth  of  appropriate  native  upland 
vegetation;  (4)  designs  for  recreational 
facilities  which  would  featiire 
prehistoric  elements,  historic  properties, 
and  biological  traits  of  this  portion  of 
the  Santa  Cruz;  (5)  integrate  these 
recreational  considerations  into  the  Juan 
Bautista  de  Anza  National  Trail;  and  (6) 
the  efficacy  of  recharging  subsurface 
aquifers  by  means  of  water  released  into 
the  river  bottom  downstream  of  W. 
Congress  Street. 

Prehistoric  historic  cultural  resources 
are  abundant  along  this  stretch  of  the 
Santa  Cruz.  Neither  federally  protected 


species  nor  critical  habitat  for  listed 
species  have  been  identified  here. 

3.  Proposed  Action 

No  plan  of  action  has  yet  been 
identified. 

4.  Alternatives 

a. — No  Action:  No  improvement  or 
reinforcement  of  existing  banks  or 
uplands. 

b — Proposed  Alternative  Plans:  None 
have  been  formulated  to  date. 

5.  Scoping  Process 

Participation  of  all  interested  Federal, 
State,  and  County  resource  agencies,  as 
well  as  Native  American  peoples, 
groups  with  environmental  interests, 
and  all  interested  individuads  is 
encouraged.  Public  involvement  will  be 
most  beneficial  and  worthwhile  in 
identifying  pertinent  environmental 
issues,  offering  useful  information  such 
as  published  or  unpublished  data,  direct 
personal  experience  or  knowledge 
which  inform  decision  making, 
assistance  in  defining  the  scope  of  plans 
which  ought  to  be  considered,  and 
recommending  suitable  mitigation 
measures  warranted  by  such  plans. 
Those  wishing  to  contribute 
information,  ideas,  alternatives  for 
actions,  and  so  forth  can  furnish  these 
contributions  in  writing  to  the  points  of 
contacts  indicated  above,  or  by 
attending  public  scoping  opportunities. 
Notice  of  public  scoping  meeting  will  be 
published  in  the  local  newspapers. 

When  plans  have  been  devised  and 
alternatives  formulated  to  embody  those 
plans,  potential  impacts  will  be 
evaluated  in  the  DEIS.  These 
assessments  will  emphasize  at  least 
fourteen  categories  of  resources:  Land 
use,  impromptu  historic  landfills 
created  by  dumping  trash  over  the 
banks,  hazardous  wastes,  physical 
environment,  hydrology,  groundwater, 
biological,  archaeological,  geological,  air 
quality,  noise,  transportation, 
socioeconomic,  and  safety. 

Dated:  July  18,  2003. 
Richard  G.  Thompson, 

Colonel,  US  Army,  District  Engineer. " 
[FR  Doc.  03-20264  Filed  8-7-03;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Availability  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 
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SUMMARY:  Tha  inventions  listed  below 
are  assigned  t(>  the  U.S.  Government  as 
represented  bi  the  Secretary  of  the  Navy 
and  are  available  for  licensing  by  the 
Department  ol  the  Navy. 

U.S.  Patent  *Jo.  6,435,795:  CARGO 
LOAD  RETRA  CTABLE  RECEIVER.// 
U.S.  Patent  Nc .  6.443,416: 
PIEZOELECTRICALLY  CONTROLLED 
VffiRATION  INDUCING  MOUNT 
SYSTEM.//U.:  1.  Patent  No.  6,456,069: 
FLUXGATE  W.  AGNETIC  FIELD 
SENSOR  INCC  RPORATING 
FERROMAGNETIC  TEST  MATERL\L 
INTO  ITS  MAGNETIC  CIRCUITY.  //U.S. 
Patent  No.  6,4  >7,672:  PROPULSION 
NACELLE  ALl  GNMENT  SYSTEM  FOR 
TILT-ROTOR  MRCRAFT.//U.S.  Patent 
No.  6,459,596:  METHOD  AND 
APPARATUS  ^-OR  A  REDUCED  PARTS- 
COUNTS  MUl  TILEVEL  RECTIFIER.// 
US.  Patent  N4  6.460,490:  FLOW 
CONTROL  SYSTEM  FOR  A  FORCED 
RECIRCULATON  BOILER.//U.S.  Patent 
No.  6,462.561:  STANDOFF  DISTANCE 
VARIATION  C  OMPENSATOR  AND 
EQUALIZER./,  U.S.  Patent  No. 
6,466.888:  NEURAL  NETWORK 
SYSTEM  FOR  ESTIMATION  OF 
AIRCRAFT  FL  GHT  DATA.//U.S, Patent 
No.  6.481,363:  HYDRODYNAMIC 
PROPULSION  FLOW  CONTROL  FOR 
MODIFICATIC  N  OF  FLAP 
CONTROLLEE  LIFT.//U.S.  Patent  No. 
6,489,695:  EFFICIENCY  MAXIMIZED 
CONVERSION  OF  ELECTRICAL  TO 
MECHANICAI  ENERGY  BY 
MAGNETOST  UCTIVE 
TRANSDUCTI  3N.//U.S.  Patent  No. 
6.495,088:  ME"HOD  OF 
MANUFACTURING  REIN  INFUSED 
CORE  STRUC  URE.//U.S.  Patent  No. 
6,505,571:  HYllRID  HULL 
CONSTRUCTI  )N  FOR  MARINE 
VESSELS.//U.J;.  Patent  No.  6.507,793: 
METHOD  FOR  MEASURING 
VORTICITY.//  J.S.  Patent  No.  6,507,798: 
TIME-FREQUF  NCY  DEPENDENT 
DAMPING  VIv^  HILBERT  DAMPING 
SPECTRUM.//  J.S.  Patent  No.  6.514,435: 
HIGH  DENSIT '  AND  FAST 
PERSISTENT  S  PECTRAL 
HOLEBURNIN  Z  IN  II-VI  COMPOUNDS 
FOR  OPTICAL  DATA  STORAGE.//U.S. 
Patent  No.  6,51 6,603:  GAS  TURBINE 
ENGINE  SYST  -M  WITH  WATER 
INIECTION.//1  S.  Patent  No.  6,517,289: 
INFLATABLE  /IBRATION  REDUCING 
FAIRING.//U.S.  Patent  No.  6.522.996: 
NON-STATIOI  I/J^Y/TRANSIENT 
SIGNAL  FEAT  JRE  EXTRACTION 
SYSTEM.//U.S  Patent  No.  6.527.226: 
FUGHT  DECK  HANDLING  SYSTEM 
FOR  LANDED  \IRCRAFT.//U.S.  Patent 
No.  6,528,234:  1-IV  COMPOUNDS  AS 
A  MEDIUM  FC  R  OPTICAL  DATA 
STORAGE  THI OUGH  FAST 
PERSISTENT  I  IGH  DENSITY 


SPECTRAL  HOLEBURNING.//U.S. 
Patent  No.  6,530.337:  UNDERWATER 
EXPLOSION  PROTECTION  FOR 
WATERCRAFT.//U.S.  Patent  No. 
6.533,257:  COMPOSITE  VIBRATION 
DAMPING  SYSTEM.//U.S.  Patent  No. 
6,536,366:  UNDERWATER  EXPLOSION 
TEST  VEHICLE.//U.S.  Patent  No. 
6,540,442:  HIGH  ENERGY  IMPACT 
ABSORPTION  FENDER  SYSTEM 
USING  VALVULAR  CONTROL  LOGIC./ 
/U.S.  Patent  No.  6,543,273:  EFFICIENT 
USE  OF  METALUC  MATERL\LS  FOR 
DYNAMIC  TEAR  TESTING.//U.S. 
Patent  No.  6,543.486:  LEAKAGE 
PLUGGING  METHOD  AND 
IMPLEMENT.//U.S.  Patent  No. 
6.544.000:  MAGNETOSTRICTTVE 
ADJUSTMENT  OF  PROPELLER 
BLADE.//U.S.  Patent  No.  6,545,118: 
POLYMER  HAVING  NETWORK 
STRUCTURE.//U.S.  Patent  No. 
6,546.349:  OPTIMAL  DEGAUSSING 
USING  AN  EVOLUTION  PROGRAM.// 
U.S.  Patent  No.  6,558,218:  OVERBOARD 
RESCUE  SYSTEM.//U.S.  Patent  No. 
6,561.739:  LOAD  TRANSPORTING 
MODULAR  PLATFORM  SYSTEM.//U.S. 
Patent  No.  6,564,652:  X-WIRE  PROBE 
FOR  VELOCITY  MEASUREMENTS 
NEAR  TFIE  DOWNSTREAM  EDGE  OF 
AN  APERTURE.//U.S.  Patent  No. 
6,567,788:  PROGRAMMED  LOGISTIC 
SYSTEM  AND  METHOD  FOR 
TRANSPORTATION  AND  RECEPTION 
OF  COMMODITIES.//U.S.  Patent  No. 
6.570.819:  LOW  FREQUENCY 
ACOUSTIC  PROJECTOR.//U.S.  Patent 
No.  6,571.724:  STERN  DEPRESSOR 
TYPE  MOTION  STABILIZATION 
SYSTEM  FOR  MARINE  VESSEL.//U.S. 
Patent  No.  6,575,113:  COOLED  JET 
BLAST  DEFLECTORS  FOR  AIRCRAFT 
CARRIER  FLIGHT  DECKS.//U.S.  Patent 
No.  6,578i441:  CRANE  TESTING 
APPARATUS  AND  ASSOCL\TED 
LOAD  TESTING  METHOD.//U.S.  Patent 
No.  6,580,388:  CALCULATION 
METHODOLOGY  FOR  COMPLEX 
TARGET  SIGNATURES.  //U.S.  Patent 
No.  6.591,246:  AUTOMATED  SKILLS 
PROGRAM.  //U.S.  Patent  No.  6,591,773: 
PROTECTIVE  FENDERING  SYSTEM 
FOR  OFF-SHORE  CARGO 
TRANSFERRING  SURFACE  SHIPS. 
ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to: 
Naval  Surface  Warfare  Center  Carderock 
Division,  Code  0117,  9500  MacArthur 
Blvd,  West  Bethesda,  MD  20817-5700, 
and  must  include  the  patent  number. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dick  Bloomquist,  Director,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Carderock  Division,  Code  0117, 
9500  MacArthur  Blvd,  West  Bethesda, 
MD  20817-5700,  telephone  (301)  227- 
4299. 


Authority:  35  U.S.C.  207,  37  CFR  part  404. 
Dated:  July  29,  2003. 
E.F.  McDonnell, 

\fajor,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-20216  Filed  8-7-03;  8:45  am] 
BIUJNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  8.  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg. 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street.  NW..  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@owb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  informatidh  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contjiins  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 
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Dated:  August  4.  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

.  Federal  Student  Aid 

Type  of  Review:  Revision. 

Title:  Federal  Family  Education  Loan 
Program  Federal  Consolidation  Loan 
Application  and  Promissory  Note. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  non- 
profit; Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  263,000. 

Burden  Hours:  263.000. 

Abstmct:  This  application  form  and 
promissory  note  is  the  means  by  which 
a  borrower  applies  for  a  Federal 
Consolidation  Loan  and  promises  to 
repay  the  loan,  and  a  lender  or  guaranty 
agency  certifies  the  borrower's 
eligibility  to  receive  a  Consolidation 
loan.  These  documents  include 
revisions  made  in  response  to  comments 
received  during  the  60-day  comment 
period. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  niunber  2265.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050.  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  03-20223  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4000-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-342-000  and  Docket  No. 
CP03-343-000] 

Discovery  Gas  Transmission  LLC  and 
Discovery  Producer  Services  LLC; 
Notice  of  Filings 

August  1 ,  2003. 

Take  notice  that  on  July  23,  2003, 
Discovery  Gas  Transmission  LLC 
(Discovery)  2800  Post  Oak  Blvd., 
Houston,  Texas,  77056,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  pursuant  to  Section  7(c) 
of  the  Natural  Gas  Act,  and  part  157  of 
the  Comnfission's  Regulations  an 
abbreviated  application  to  acquire, 
lease,  and  construct  and  to  own  and 
operate  certain  new  delivery  points, 
pipeline  compression  services  and 
metering  and  appiutenant  facilities  to 
enable  Discovery  to  deliver  gas 
produced  offshore  to  four  additional 
delivery  points  (Discovery  Market 
Expansion  Project)  and  therefore  to  new 
markets  in  Southern  Louisiana,  all  as 
more  fully  set  forth  in  the  application. 

Discovery  states  that  the  four 
additional  delivery  points  are  proposed 
interconnections  with  Columbia  Gulf 
Transmission  Company  (Columbia 
Giilf),  Gulf  South  Pipeline  Company, 
L.P.  (Gulf  South),  Tennessee  Gas 
Pipeline  Company  (Teimessee).  and 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco). 

In  conjunction  with  Discovery's 
application,  Discovery  Producer 
Services  LLC  (DPS)  filed  an  abbreviated 
application  for  a  limited  jiuisdiction 
certificate  to  provide  the  compression 
services  to  Discovery  as  necessary  to 
provide  the  services  through  Discovery's 
Market  Expansion  facilities.  Both 
applications  are  on  file  with  the 
Commission  and  open  for  public 
inspection.  The  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Discovery  proposes  to  acquire  firom 
DPH,  Inc.  approximately  31  miles  of 
existing,  but  currently  unused,  20-inch 
pipeline  in  LaFourche  and  Terrebone 
Parishes,  Louisiana  and  firom  DPS 
approximately  0.43  miles  of  16-inch 


pipeline  in  LaFourche  Parish,  LA. 
Discovery  also  proposes  to  lease  lOO.OOO 
dekatherms  (Dt)  per  day  of  capacity  on 
approximately  35  miles  of  Texas 
Eastern's  system  from  Discovery's 
existing  interconnect  to  the  proposed 
interconnection  with  Transco. 
Discovery  proposes  to  contract  for 
compression  from  DPS  to  ensure 
adequate  compression  into  the 
downstream  pipelines  at  the  proposed 
new  delivery  points.  Discovery  also 
proposes  to  construct  the  following 
facilities: 

•  0.4  miles  of  20-inch  pipeline  from 
the  pipeline  to  be  acquired  from  DPS  to 
the  pipeline  to  be  acquired  from  DPH. 
Inc.; 

•  2.1  miles  of  20-inch  pipeline  from 
Point  Au  Chien  on  the  pipeline  to  be 
acquired  from  DPH.  Inc.  to  the  proposed 
intercormection  with  Coliunbia  Gulf; 

•  735  feet  of  20-inch  gas  line  of  an 
interconnecting  facility  from  the  end  of 
the  pipeline  to  be  acquired  from  DPH, 
Inc.  To  a  Tennessee  platform  on  which 
will  be  located  the  proposed  delivery 
point  at  Teimessee:  and 

•  Metering,  pressure  regulating  and 
appurtenant  facilities  at  each  of  the 
proposed  Coliunbia  Gulf  and  Transco 
delivery  points  and  upstream  of  the 
proposed  Tennessee  delivery  point. 

Discovery  states  that  in  order  for  it  to 
provide  up  to  150.000  Dt  per  day  of  firm 
service  through  its  Market  Expansion 
facilities.  Discovery  proposes  to 
purchase  150.000  Dt  per  day  of 
compression  services  from  DPS  imder  a 
Compression  Services  Agreement. 
Discovery  states  that  DPS  is  ciurently 
willing  to  provide  this  compression 
needed  by  Discovery  for  approximately 
two  cents  per  Dt.  provided  that  the 
Conunission  issues  it  a  Limited 
Jurisdiction  Certificate  allov^ring  DPS  to 
use  any  2  cr  3  of  its  4  existing  leased 
compressors  at  any  given  time  for 
compression  needed  by  Discovery. 

Discovery  explains  that  it  held  a  non- 
binding  open  season  in  April  2003  for 
its  proposed  Market  Expansion  Project 
seeking  expressions  of  interest  in 
service  to  die  proposed  new  delivery 
points.  Discovery  asserts  that  it  has 
executed  or  is  in  the  process  of 
negotiating  binding  precedent 
agreements  for  112,000  Dt  per  day  of 
firm  service.  Discovery  further  asserts 
that  it  also  expects  to  ship  gas  on  the 
new  project  on  an  intemiptible  basis  for 
these  and  other  shippers.  Discovery 
proposes  a  maximum  usage  fee  for  Rate 
Schedide  FT-2  (Market  Expansion) 
service  of  7.40  cents  per  Dt,  based  on 
firm  service  billing  determinants  of 
150,000  Dt  per  day  and  not  based  on 
any  allocation  of  costs  to  interruptible 
service.  Discovery  states  that  it  also 
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seeks  approval  of  14.80  cents  per  Dt  as 
its  maximum  Rate  Sciiedule  IT  (Market 
Expansion)  n  te  and  that  this  rate  is 
based  on  .a  5G  percent  load  factor 
derivation  of  Discovery's  Rate  Schedule 
FT-2  rate.  Dii  icovery  states  that  because 
of  its  usage  fe  e-only  design  of  its  Rate 
Schedule  FT-  2  rate,  there  is  no  capacity 
being  release(  I  on  Discovery's  system, 
and  Discover  f  is  totally  at  risk  for  the 
recovery  of  tl  e  cost  of  its  Market 
Expansion  fa(  ilities. 

Any  questii  ins  regarding  the 
application  n  ay  be  directed  to  Kevin  R. 
Rehm,  Vice  P  resident.  Discovery  Gas 
Transmission  LLC,  2800  Post  Oak 
Boulevard — Level  36,  Houston,  Texas 
77056,  at  (7i; )  215-2694,  with  fax  at 
(713)  215-30!  0. 

There  are  ti  vo  ways  to  become 
involved  in  tl  e  Commission's  review  of 
this  project.  F  irst,  any  person  wishing  to 
obtain  legal  si  atus  by  becoming  a  party 
to  the  procee<  ings  for  this  project 
should,  on  or  before  the  comment  date, 
file  with  the  I  ederal  Energy  Regulatory 
Commission,  388  First  Street,  NE., 
Washington,  1  Kl  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  af  the  Commission's  Rules 
of  Practice  an  1  Procedure  (18  CFR 
385.211  and  3  85.214)  and  the 
regulations  under  the  NGA  (18  CFR 
157.10).  A  pel  son  obtaining  parly  status 
will  be  placet  on  the  service  list 
maintained  b;  the  Secretary  of  the 
Commission  i  nd  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  p<  rties.  A  party  must  submit 
14  copies  of  fi  lings  made  with  the 
Commission  and  musl  mail  a  copy  to 
the  applicant  md  to  every  other  party  in 
the  proceedin  5.  Only  parties  to  the 
proceeding  ca  a  ask  for  court  review  of 
Commission  c  rders  in  the  proceeding. 
Comments  an  1  protests  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instni  ctions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link,  'the  Commission  strongly 
encourages  iniervenors  to  file 
electronicallyl 

However,  a  person  does  not  have  to 
intervene  in  o  rder  to  have  comments 
considered.  T  le  second  way  to 
participate  is  )y  filing  with  the 
Secretary  of  tl  e  Commission,  as  soon  as 
possible,  an  01  iginal  and  two  copies  of 
comments  in  !  up  port  of  or  in  opposition 
to  this  project  The  Commission  will 
consider  thes(  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  servejto  make  the  filer  a  party 
to  the  proceectng.  The  Commission's 
rules  require  t  lat  persons  filing 
comments  in  opposition  to  the  project 
provide  copie !  of  their  protests  only  to 


the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  environmental  documents, 
and  will  be  able  to  participate  in 
meetings  associated  with  the 
Commission's  environmental  review 
process.  Commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  Commenters  will  not  receive 
copies  of  all  documents  filed  by  other 
parties  or  issued  by  the  Commission, 
and  will  not  have  the  right  to  seek 
rehearing  or  appeal  the  Commission's 
final  order  to  a  Federal  court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  commenters  or  those 
requesting  intervener  status. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  ion  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  fi-om  this 
proposal,  it  is  important  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comment  Date:  August  22,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-20251  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  CP01-409-000  and  Docket  No. 
CP01 -409-000] 

Tractebel  Calypso  Pipeline,  L.L.C.; 
Notice  of  Availability  of  ttie  Draft 
Environmental  Impact  Statement  and 
Announcement  of  a  Public  Comment 
Meeting  for  the  Proposed  Tractebel 
Calypso  Pipeline  Project 

Augustl,2003. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Tractebel  Calypso  Pipeline, 
L.L.C.  (Tractebel  Calypso)  in  the  above- 
referenced  docket. 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  enviroiunental  impact. 
The  DEIS  also  evaluates  alternatives  to 
the  proposal,  including  system 
alternatives,  major  route  alternatives, 
and  route  variations,  and  requests 
comments  on  them. 

The  DEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of 
approximately  42.5  miles  of  24-inch- 
diameter,  interstate  natiu-al  gas  pipeline 
extending  from  a  receipt  point  on  the 
Exclusive  Economic  Zone  (EEZ) 
boimdary  between  the  United  States  and 
the  Beihamas  to  delivery  points  in 
Broward  County,  Florida.  In  addition, 
associated  ancillary  facilities  proposed 
to  be  constructed  include  two  block 
valves  and  one  meter  and  pressure 
regulation  station/block  valve.  These 
pipeline  facilities  are  part  of  a  larger 
project  that  involves  a  nonjurisdictional 
LNG  facility  and  natural  gas  pipeline 
from  the  liquefied  natural  gas  facility 
located  near  Freeport,  Bahamas  to  the 
EEZ  boimdary  that  would  be 
constructed  by  Tractebel's  subsidiary, 
Hawksbill  Creek  LNG,  Ltd.  after 
authorization  by  the  Bahamas 
Environmental  Science  and  Technology 
(BEST)  Commission.  The  application  for 
BEST  Commission  authorization  has  not 
been  filed. 

The  purpose  of  the  Tractebel  Calypso 
Pipeline  Project  is  to  transport  832,000 
dekatherms/day  (Dth/day)  of  natural  gas 
on  an  annual  basis  to  new  markets  in 
southeastern  Florida. 


Federal  Register /Vol.  68,  No.  153 /Friday,  August  8,  2003 /Notices 


47305 


Comment  Procedures  and  Public 
Meeting 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  To  ensiu« 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  Jielow.  Please 
carefully  follow  these  instructions  to 
ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to: 

Magalie  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  lA,  Washington,  DC 
20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  3,  PJll.3, 

•  Reference  Docket  No.  CPOl-409- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  September  15,  2003. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments  or  interventions  or 
protests  to  this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
lwww.jerc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  fi-ee  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Accoimt." 

In  addition  to  accepting  written  and 
electronically  filed  comments,  one 
public  meeting  to  receive  comments  on 
this  DEIS  will  be  held  at  the  following 
time  and  location. 


Date  and  time 


Monday,  September 
8,  2003  at  7  pm. 


Location 


I.T.  Parker  Commu- 
nity Center  901 
N.E.  Third  Street, 
Dania  Beach,  FL 
33004  (954)  924- 
3698. 


Interested  groups  and  individuals  are 
encouraged  to  attend  and  present  oral 
comments  on  the  environmental 
impacts  described  in  the  DEIS. 
Xranscripts  of  the  meetings  will  be 
prepared. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  Final 
Enviroiunental  Impact  Statement  (FEIS) 
will  be  published  and  distributed  by  the 


staff.  The  FEIS  will  contain  the  staff's 
responses  to  timely  comments  filed  on 
the  DEIS. 

Conunents  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  commentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  piu-suant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procediu-es  (18  CFR 
385.214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  DEIS.  You 
must  file  your  request  to  intervene  as 
specified  above.'  You  do  not  need 
intervenor  status  to  have  yoiu 
comments  considered. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  distribution  and  public  inspection 
at:  Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street, 
NE.,  Room  2A,  Washington,  DC  20426, 
(202)  502-8371. 

A  limited  number  of  copies  are 
available  from  the  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  copies  of  the  DEIS 
have  been  mailed  to  Federal,  state  and 
local  agencies,  public  interest  groups, 
individuals  who  have  requested  the 
DEIS,  newspapers,  and  parties  to  this 
proceeding. 

Additional  information  about  the 
project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  or  on  the  FERC 
Internet  Web  site  {http:// 
www.ferc.govfusing  the  FERRIS  link. 
Click  on  the  FERRIS  link,  enter  the 
docket  niunber  excluding  the  last  three 
digits  in  the  Docket  Number  field.  Be 
sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  FERRIS, 
the  FERRIS  helpline  can  be  reached  at 
1-866-208-3676.  TTY  (202)  502-8659 
or  at  FERCOnLineSupport@ferc.gov.  The 
FERRIS  link  on  the  FERC  Internet  Web 
site  also  provides  access  to  the  texts  of 
formal  dociunents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

In  addition,  the  Commission  now 
offers  a  free  service  called  eSubscription 
which  allows  you  too  keep  track  of  all 
formal  issuances  and  submittals  in 
specific  dockets.  This  can  reduce  the 
amount  of  time  you  spend  researching 
proceedings  by  automatically  providing 
you  with  notification  of  these  filings, 
dociunent  summaries  and  direct  links  to 


the  dociunents.  Go  tohttp:// 

www.ferc.gov/esubscribenow.htm. 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-20250  Filed  8-7-03;  8:45  am] 

BHJJNG  CODE  6n7-01-P 


'  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

August  1,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  2601-007. 

c.  Date  Filed:  July  22,  2003. 

d.  Applicant:  Duke  Power. 

e.  Name  of  Project:  Bryson  Project. 

f.  Location:  On  the  Oconaluftee  River, 
in  Swain  County,  North  Carolina.  The 
project  does  not  affect  federal  IcUids. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  John  C.  Wishon, 
Nantahala  Area  Relicensing  Project 
Manager,  Duke  Power,  301  NP&L  Loop, 
Franklin,  NC  28734,  (828)  369-4604, 
jcwishon@duke-energy.  com . 

i.  FERC  Contact:  Allan  Creamer  at 
(202)  502-8365,  or 
allan.creamer@ferc.gov. 

j.  Cooperating  Agencies:  We  are 
asking  federal,  state,  local,  and  tribal 
agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  1  below. 

k.  Pvusuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 
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1.  Deadline  for  Filing  Additional 
Study  Requei  ts  and  Requests  for 
Cooperating  i  Agency  Status:  60  days 
from  the  filin  i  date  shown  in  paragraph 
(c),  or  Septen  her  22,  2003. 

All  docuni(  ints  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretjry,  Federal  Energy 
Regulatory  O  immission,  888  First 
Street.  NE..  V  Washington,  DC  20426.  The 
Commission'  >  Rules  of  Practice  require 
all  intervenei  s  filing  documents  with 
the  Commiss  on  to  serve  a  copy  of  that 
document  on  each  person  on  the  official 
service  list  fc  r  the  project.  Further,  if  an 
intervener  fil  ;s  comments  or  dociunents 
with  the  Con  mission  relating  to  the 
merits  of  an  i  ssue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  nust  also  serve  a  copy  of 
the  docimien ;  on  that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper  The  Commission  strongly 
encourages  e  ectronic  filing.  See  18  CFR 
385.2001(a){:  )(iii)  and  the  instructions 
on  the  Comaission's  Web  site  (bttp:// 
www.ferc.go\]  under  the  "e-Filing"  link. 
After  logging  into  the  e-Filing  system, 
select  "Comr  lent  on  Filing"  from  the 
Filing  Type  5  election  screen  and 
continue  wit  i  the  filing  process." 

m.  Status:  JThis  application  is  not 
ready  for  env  ironmental  analysis  at  this 
time. 

n.  Descripi  ion  of  Project:  The  existing 
Bryson  Proje  ;t  operates  in  a  run-of-river 
mode,  withir  a  6-inch  tqlerance  band. 
Project  opera  tion  is  dependent  on 
available  flo\  /  in  the  Oconaluftee  River. 
The  project  c  onsists  of  the  following 
features:  (1)  i^  341-foot-long,  36-foot- 
high  concreti  i  multiple  arch  dam, 
consisting  of  from  left  to  right  facing 
downstream,  (a)  A  concrete,  non- 
overflow  sec  ion,  (b)  two  gravity 
spillway  sed  ions,  each  surmounted  by 
a  16.5-foot-vMide  by  16-foot-high  Tainter 
gate,  (c)  an  u  icontrolled  multiple-arch 
spillway  wit  i  four  bays,  and  (d)  a  64.5- 
foot-wide  poiverhouse;  (2)  a  1.5-mile- 
long,  38-acre  impoundment  at  elevation 
1828.41  msl;  (3)  two  intake  bays,  each 
consisting  ol  an  8.5-foot-diameter  steel 
intake  pipe  \  nth  a  grated  trashrack 
having  a  cles  r  bar  spacing  of  between 
2.25  to  2.5  ir  ches;  (4)  a  powerhouse 
containing  t\  i?o  turbine/generating  units 
^vertical  Frai  ids  and  vertical  Leffel 
.'rancis  turbines),  having  an  installed 
capacity  of  9  80  kW;  (5)  a  switchyard, 
with  three  si  igle-phased  transformers; 
and  (6)  appu  rtenant  facilities. 

Duke  Pow  }r  estimates  that  the  average 
annual  generation  is  5,534,230  kWh 
(1942-2002)  Duke  Power  uses  the 
Bryson  Proje  ct  facilities  to  generate 
electricity  fo  r  use  by  retail  customers 


living  in  the  Duke  Power-Nantahala 
Area. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number, 
excluding  the  last  three  digits  in  the 
docket  number  field  (P-2601),  to  access 
the  document.  For  assistance,  contact 
FERC  Onhne  Support  at 
FERCOnlineSupport@ferc.gov,  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  North  Carolina 
State  Historic  Preservation  Officer 
(SHPO),  as  required  by  Section  106, 
National  Historic  Preservation  Act,  and 
the  regulations  of  the  Advisory  Council 
on  Historic  Preservation,  36  CFR  800.4. 

q.  Procediu-al  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  if  the 
Commission  determines  it  necessary  to 
do  so: 


Action 

Tentative  date 

Issue  Deficiency  Letter  .. 

October  2003. 

Issue  Acceptance  letter 

December  2003. 

Issue  Scoping  Document 

February  2004. 

1  for  comments. 

Request  Additional  Infor- 

April 2004. 

mation 

Issue  Scoping  Document 

May  2004. 

Notice  of  application  is 

August  2004. 

ready  for  environ- 

• 

mental  analysis. 

Notice  of  ttie  availability 

February  2005. 

of  the  draft  EA 

Notice  of  ttie  availat)ility 

May  2005. 

of  the  final  EA. 

Ready  for  Commission's 

July  2005. 

decision  on  the  appli- 

cation. 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  this  notice. 

Linda  Mitry,  . 

Acting  Secretary. 

[FR  Doc.  03-20252  Filed  8-7-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  ' 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

August  1,  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  2602-005. 

c.  Date  Filed:  July  22,  2003. 

d.  Applicant:  Duke  Power. 

e.  Name  of  Project:  Dillsboro  Project. 

f.  Location:  On  the  Tuckasegee  River, 
in  Jackson  County,  North  Carolina.  The 
project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r) 

h.  Applicant  Contact:  John  C.  Wishon, 
Nantahala  Area  Relicensing  Project 
Manager,  Duke  Power,  301  NP&L  Loop, 
Franklin,  NC  28734,  (828)  369-4604, 
Jewish  on  @duke-energy.  com . 

i.  FERC  Contact:  Allan  Creamer  at 
(202) 502-8365,  or 
allan.creamei@ferc.gov. 

'].  Cooperating  Agencies:  We  are 
asking  federal,  state,  local,  and  tribal 
agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  Who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  1  below. 

k.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resoiuce 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  Filing  Additional 
Study  Requests  and  Requests  for  ^ 

Cooperating  Agency  Status:  60  days 
from  the  filing  date  shown  in  paragraph 
(c),  or  September  22,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
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Street,  NE.,  Washington.  DC  20426.  The 
Commission's  Rules  of  Practice  require 
all  interveners  filing  documents  with 
the  Commission  to  serve  a  copy  of  that 
docimient  on  each  person  on  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filing.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  {http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 
After  logging  into  the  e-Filing  system, 
select  "Comment  on  Filing"  from  the 
Filing  Type  Selection  screen  and 
continue  with  the  filing  process." 

m.  Status:  This  application  is  not 
ready  for  environmental  analysis  at  this 
time. 

n.  Description  of  Project:  The  existing 
Dillsboro  Project  operates  in  a  run-of- 
river  mode,  within  a  6-inch  tolerance 
band.  Project  operation  is  dependent  on 
available  flow  in  the  Tuckasegee  River, 
which  is  dependent  on  Duke  Power's 
East  Fork  and  West  Fork  Tuckasegee 
River  projects.  The  Dillsboro  Project 
consists  of  the  following  features:  (1)  A 
310-foot-long,  12-foot-high  concrete 
masonry  dam,  consisting  of,  from  left  to 
right  facing  dovrastream,  (a)  A  concrete, 
non-overflow  section,  (b)  a  14-foot-long 
uncontrolled  spillway  section,  (c)  a  20- 
foot-long  spillway  section  with  two  6- 
foot-wide  spill  gates,  (d)  a  197-foot-long 
imcontroUed  spillway  section,  (e)  a 
64.5-foot-long  powerhouse,  (f)  an  80- 
foot-long  intake  section,  and  (g)  a 
concrete,  non-overflow  section;  (2)  a 
0.8-miIe-long,  15-acre  impoimdment  at 
elevation  1972.00  msl;  (3)  two  intake 
bays,  each  consisting  of  a  reinforced 
concrete  flume  and  grated  trashracks 
having  a  clear  bar  spacing  varying  from 
2.0  to  3.38  inches;  (4)  a  powerhouse 
containing  two  turbine/generating  units 
(vertical  Francis  and  Leffel  Type-Z 
turbines),  having  an  installed  capacity 
of  225  kW;  (5)  a  switchyard,  with  three 
single-phased  transformers;  and  (6) 
appiutenant  facilities. 

Duke  Power  estimates  that  the  average 
aimual  generation  is  912,330  kWh 
(1958-2002).  Duke  Power  uses  the 
Dillsboro  Project  facilities  to  generate 
electricity  for  use  by  retail  customers 
living  in  the  Duke  Power-Nantahala 
Area. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 


http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number, 
excluding  the  last  three  digits  in  the 
docket  niunber  field  {P-2602),  to  access 
the  document.  For  assistance,  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov,  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at  http:/ 
/www.f erc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  North  Carolina 
State  Historic  Preservation  Officer 
(SHPO),  as  required  by  Section  106, 
National  Historic  Preservation  Act,  and 
the  regulations  of  the  Advisory  Council 
on  Historic  Preservation,  36  CFR  800.4. 

q.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  if  the 
Commission  determines  it  necessary  to 
do  so: 


Action 


Issue  Deficiency  Letter  .. 

Issue  Acceptance  letter 

Issue  Scoping  Document 
1  for  comments. 

Request  Additional  Infor- 
mation. 

Issue  Scoping  Document 
2. 

Notice  of  application  is 
ready  for  environ- 
mental analysis. 

Notice  of  the  availability 
of  the  draft  EA. 

Notice  of  the  availability 
of  the  final. 

Ready  for  Commission's 
decision  on  the  appli- 
cation. 


Tentative  date 


October  2003. 
Decemt>er  2003. 
February  2004. 

April  2004. 

May  2004. 

August  2004. 

February  2005. 
EA  May  2005. 
July  2005. 


Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  this  notice. 

Linda  Nfitry, 

Acting  Secretary. 

(FR  Doc.  03-20253  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

August  1,  2003.  • 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  2603-012. 

c.  Date  Filed:  July  22,  2003. 

d.  Applicant:  Duke  Power. 

e.  Name  of  Project:  Franklin  Project 

f.  Location:  On  the  Little  Tennessee 
River,  in  Macon  Coimty,  North  Carolina. 
The  project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a>-825(r). 

h.  Applicant  Contact:  John  C.  Wishon, 
Nantahala  Area  Relicensing  Project 
Manager,  Duke  Power,  301  NP&L  Loop, 
Franklin,  NC  28734,  (828)  369-4604. 
Jcwishon@duke-energy.com. 

i.  FERC  Contact:  Allan  Creamer  at 
(202) 502-8365,  or 
allan.creamer@ferc.gov. 

j.  Cooperating  Agencies:  We  are 
asking  federal,  state,  local,  and  tribal 
agencies  with  jurisdiction  and/or 
special  expertise  with  respect  fo 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  1  below. 

k.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resource  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  Filing  Additional 
Study  Requests  and  Requests  for 
Cooperating  Agency  Status:  60  days 
from  the  filing  date  shown  in  paragraph 
(c),  or  September  22,  2003. 

All  documents  (original  and  eight 
copies)  should  be  fijed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
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Street,  NE,  V/ashington,  DC  20426.  The 
Commission's  Rules  of  Practice  require 
all  intervene]  s  filing  documents  with 
the  Commiss  ion  to  serve  a  copy  of  that 
document  or  each  person  on  the  official 
service  list  f(  r  the  project.  Further,  if  an 
intervener  fil  es  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  i  ssue  that  may  affect  the 
responsibilit  es  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resource  agency. 

Additional  study  requests  may  be 
filed  electroically  via  the  Internet  in 
lieu  of  paper!  The  Commission  strongly 
encourages  electronic  filing.  See  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Comniission's  Web  site  (http:// 
www.ferc.go\ ' )  under  the  "e-Filing" 
link.  After  lo  jging  into  the  e-Filing 
system,  selec  t  "Comment  on  Filing" 
from  the  Fili  ig  Type  Selection  screen 
and  continue  with  the  filing  process." 

m.  Status:  This  application  is  not 
ready  for  en\  ironmental  analysis  at  this 
time. 

n.  Descrip  ion  of  Project:  The  existing 
Franklin  Pro  ect  operates  in  a  run-of- 
river  mode,  i  dthin  a  6-inch  tolerance 
band.  Projec  operation  is  dependent  on 
available  flo'  v4n  the  Little  Tennessee 
River.  The  F  anklin  Project  consists  of 
the  followiuj ;  features:  (1)  A  462.5-foot- 
long,  35.5-fo  )t-high  concrete  masonry 
dam,  consist  ng  of,  from  left  to  right 
facing  downutream,  (a)  A  15-foot-long 
non-overflov  r  section,  (b)  a  54-foot-long 
ungated  Oge;  spillway,  (c)  a  181.5-foot- 
long  gated  sj  illway  section,  having  six 
gated,  ogee  s  jillway  bays,  (d)  a  54-foot- 
long  ungatet  Ogee  spillway,  (e)  a  25- 
foot-long  noi  i-overflow  section,  (f)  a  63- 
foot-long  po'  verhouse,  and  (g)  a  70-foot- 
long  non-ov(  rflow  section;  (2)  a  4.6- 
mile-long,  1 ;  '4-acre  impoundment  at 
elevation  2000.22  msl;  (3)  three  intake 
bays,  each  ci  insisting  of  a  flume  and 
grated  trashi  acks  having  a  clear  bar 
spacing  of  3  inches;  (4)  a  powerhouse 
containing  t'  vo  turbine/ generating  units 
(vertical  Lef  el  Type-Z  turbines),  having 
an  installed  :apacity  of  1,040  kW;  (5)  a 
switchyard,  with  a  single  three-phase 
transformer;  and  (6)  appurtenant 
facilities. 

Duke  Pow  Br  estimates  that  the  average 
annual  gene-ation  is  5,313,065  kWh 
(1941-2002],  Duke  Power  uses  the 
Franklin  Pre  ject  facilities  to  generate 
electricity  fc  r  use  by  retail  customers 
living  in  the  Duke  Power-Nantahala 
Area. 

o.  A  copy  of  the  application  is 
available  foi  review  at  the  Commission 
in  the  Publi  ;  Reference  Room  or  may  be 
viewed  on  t  le  Commission's  Web  site  at 
http://www.  ^erc.gov  using  the  "FERRIS" 
link.  Enter  t  le  docket  number, 
excluding  tl  e  last  three  digits  in  the 


docket  niunber  field  (P-2603).  to  access 
the  document.  For  assistance,  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov,  or  toll- 
free  at  1-866-208-3676.  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/esubscribenow.htm  to  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  North  Carolina 
State  Historic  Preservation  Officer 
(SHPO),  as  required  by  Section  106, 
National  Historic  Preservation  Act,  and 
the  regulations  of  the  Advisory  Council 
on  Historic  Preservation,  36  CFR  800.4. 

q.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  if  the 
Commission  determines  it  necessary  to 
do  so:  * 


Action 


Issue  Deficiency  Letter  .. 

Issue  Acceptance  letter 

Issue  Scoping  Document 
1  for  comments. 

Request  Additional  Infor- 
mation. 

Issue  Scoping  Document 
2. 

Notice  of  application  is 
ready  for  environ- 
mental analysis.  * 

Notice  of  tfie  availability 
of  the  draft  EA. 

Notice  of  the  availability 
of  the  final  EA. 

Ready  for  Commission's 
decision  on  the  appli- 
cation. 


Tentative  date 


October  2003. 
December  2003. 
February  2004. 

April  2004. 

ty/lay  2004. 

August  2004. 

February  2005. 
May  2005. 
July  2005. 


Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  this  notice. 

Linda  Mitry, 

Acting  Secretary. 

[PR  Doc.  0,3-20254  Filed  8-7-03:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  with  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Reiicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

August  1.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Pro;ecf  No.:  2619-012. 

c.  Date  Filed:  July  22,  2003. 

d.  Applicant:  Duke  Power. 

e.  Name  of  Project:  Mission  Project. 

f.  Location:  On  the  Hiwassee  River,  in 
Clay  County,  North  Carolina.  The 
project  does  not  affect  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a}-825(r). 

h.  Applicant  Contact:  John  C.  Wishon, 
Nantahala  Area  Reiicensing  Project 
Manager,  Duke  Power,  301  NP&L  Loop, 
Franklin,  NC  28734,  (828)  369-4604, 
jcwishon@duke-energy.  com . 

i.  FERC  Contact:  Allan  Creamer  at 
(202)  502-8365,  or 
allan.creamer@ferc.gov. 

j.  Cooperating  Agencies:  We  are 
asking  federal,  state,  local,  and  tribal 
agencies  with  jiu-isdiction  and/or 
special  expertise  with  respect  to 
environmental  issues  to  cooperate  with 
us  in  the  preparation  of  the 
environmental  document.  Agencies  who 
would  like  to  request  cooperating  status 
should  follow  the  instructions  for  filing 
comments  described  in  item  1  below. 

k.  Pursuant  to  section  4.32(b)(7)  of  18 
CFR  of  the  Commission's  regulations,  if 
any  resoiuce  agency,  Indian  Tribe,  or 
person  believes  that  an  additional 
scientific  study  should  be  conducted  in 
order  to  form  an  adequate  factual  basis 
for  a  complete  analysis  of  the 
application  on  its  merit,  the  resource 
agency,  Indian  Tribe,  or  person  must  file 
a  request  for  a  study  with  the 
Commission  not  later  than  60  days  from 
the  date  of  filing  of  the  application,  and 
serve  a  copy  of  the  request  on  the 
applicant. 

1.  Deadline  for  Filing  Additional 
Study  Requests  and  Requests  for 
Cooperating  Agency  Status:  60  days 
from  the  filing  date  shown  in  paragraph 
(c),  or  September  22,  2003. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 


Street,  NE.,  Washington,  DC  20426.  The 
Commission's  Rules  of  Practice  require 
all  interveners  filing  dociunents  with 
the  Commission  to  serve  a  copy  of  that 
dociunent  on  each  person  on  the  official 
service  list  for  the  project.  Further,  if  an 
intervener  files  comments  or  documents 
with  the  Commission  relating  to  the 
merits  of  an  issue  that  may  affect  the 
responsibilities  of  a  particular  resource 
agency,  they  must  also  serve  a  copy  of 
the  document  on  that  resoiuce  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filing.See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conunission's  Web  site  [http:// 
www.ferc.gov)  under  the  "e-Filing"  link. 
After  logging  into  the  e-Filing  system, 
select  "Comment  on  Filing"  from  the 
Filing  Type  Selection  screen  and 
continue  with  the  filing  process." 

m.  Status:  This  application  is  not 
ready  for  environmental  analysis  at  this 
time. 

n.  Description  of  Project:  The  existing 
Mission  Project  operates  in  a  run-of- 
river  mode,  within  a  6-inch  tolerance 
band.  Project  operation  is  dependent  on 
available  flow  in  the  Hiwassee  River, 
with  is  regulated  by  TVA's  Chatuge 
dam.  The  Mission  Project  consists  of  the 
follovidng  features:  (1)  A  397-foot-long, 
50-foot-high  concrete  gravity  dam, 
consisting  of,  from  left  to  right  facing 
dovkrnstream,  (a)  Three  buUdiead 
sections,  (b)  seven  ogee  spillway 
sections,  surmounted  by  14-foot-high  by 
16-foot-wide  gates,  (c)  four  bulkhead 
sections,  (d)  a  powerhouse  intake 
structure,  and  (e)  four  bulkhead 
sections;  (2)  a  47-acre  impoundment  at 
elevation  1658.17  msl;  (3)  three  intake 
bays,  each  consisting  of  an  8-foot- 
diameter  steel-cased  penstock  and  a 
grated  trashrack  having  a  clear  bar 
spacing  of  between  2.25  to  2.5  inches; 
(4)  a  powerhouse  containing  three 
turbine/generating  imits  (vertical 
Francis  turbines),  having  an  installed 
capacity  of  1,800  kW;  (5)  a  svdtchyard, 
with  a  single  three-phase  transformer; 
and  (6)  appurtenant  facilities. 

Duke  Power  estimates  that  the  average 
annual  generation  is  8,134,370  kWh 
(1941-2002).  Duke  Power  uses  the 
Mission  Project  facilities  to  generate 
electricity  for  use  by  retail  customers 
living  in  the  Duke  Power-Nantahala 
Area. 

o.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number, 
excluding  the  last  three  digits  in  the 
docket  number  field  (P-2619),  to  access 


the  dociunent.  For  assistance,  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov,  or  toU- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

You  may  also  register  online  at  http:/ 
/www.ferc.gov/esubscribenow.htm  to  be 
notified  via  e-mail  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

p.  With  this  notice,  we  are  initiating 
consultation  with  the  North  Carolina 
State  Historic  Preservation  Officer 
(SHPO),  as  required  by  Section  106, 
National  Historic  Preservation  Act,  and 
the  regulations  of  the  Advisory  Council 
on  Historic  Preservation,  36  CFR  800.4. 

q.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
Hydro  Licensing  Schedule.  Revisions  to 
the  schedule  will  be  made  if  the 
Commission  determines  it  necessary  to 
do  so:  • 


Action 


Issue  Deficiency  Letter  .. 

Issue  Acceptance  letter 

Issue  Scoping  Document 
1  for  comments. 

Request  Additional  Infor- 
mation. 

Issue  Scoping  Document 
2. 

Notice  of  application  is 
ready  for  environ- 
mental ar^alysls. 

Notice  of  the  availability 
of  the  draft  EA. 

Notice  of  tfte  availability 
of  the  final  EA. 

Ready  for  Commission's 
decision  on  the  appli- 
cation. 


Tentative  date 


October  2003. 
December  2003. 
Fet>ruary  2004. 

April  2004. 

May  2004. 

August  2004. 

February  2005. 
May  2005.  « 

July  2005. 


Finah  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  this  notice. 

Linda  Mitry, 

Acting  Secretary. 

[PR  Doc.  03-20255  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

L 

(ER-FRL-6642-7) 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency.  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http//www.epa.gov/ 
compliance/nepa. 


Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  July  28,  2003  Through  August  01, 

2003 
Pursuant  to  40  CFR  1506.9. 
£■75  No.  030354.  Draft  EIS,  FHW,  MO. 
U.S.  Route  40/61  Bridge  Location 
Study  Over  the  Missouri  River, 
Improvement  to  Transportation 
System,  Section  9  of  the  Rivers  and 
Harbor  Act  Permit,  and  U.S.  Army 
COE  Section  10  and  404  Permits. 
Missoiui  River,  St.  Charles  and  St. 
Louis  Counties,  MO,  Comment  Period 
Ends:  September  26,  2003,  Contact: 
Donald  Neumann  (573)  636-7104. 
EIS  No.  030355.  Draft  EIS.  COE.  AK. 
King  Cove  Access  Project,  To  Provide 
a  Transportation  System  between  the 
City  of  King  Cove  and  the  Cold  Bay 
Airport,  Aleutians  East  Borough 
(AEB),  Section  10  and  404  Permits, 
Alaska  Peninsula,  AK.  Comment 
Period  Ends:  September  22,  2003, 
Contact:  Lloyd  H.  Fanter  (907)  753- 
2712.  This  document  is  available  on 
the  Internet  at:  http:// 
www.kingcoveaccesseis.com. 
EIS  No.  030356.  Final  EIS.  FHW.  PA. 
Central  Susquehanna  Valley 
Transportation  Project,  Improve 
Transportation,  PA  0015  Section  088. 
Fimding  and  COE  Section  404  Permit, 
Snyder,  Northumberland  and  Union 
Counties,  PA,  Wait  Period  Ends: 
September  10,  2003,  Contact:  James  A. 
Cheatham  (717)  221-3461. 
£75  No.  030357.  Final  Supplement.  AFS, 
UT,  Long  Deer  Vegetation 
Management  Project,  South  Spruce 
Ecosystem  Rehabilitation  Project, 
Implementation,  Dixie  National 
Forest,  Cedar  City  Ranger  District, 
fron  and  Kane  Counties,  UT,  Wait 
Period  Ends:  September  08,  2003, 
Contact:  Ronald  S.  Wilson  (435)  865- 
3200. 
EIS  No.  030358.  Draft  EIS.  BLM.  UT. 
Uinta  Basin  Natural  Gas  Project, 
Proposed  to  Produce  and  Transport 
Natiu^  Gas  in  the  Atchee  Wash  Oil 
and  Gas  Production  Region,  Resource 
Development  Group,  Right-of-Way 
Grant,  U.S.  Army  COE  Section  404 
Permit  and  Endangered  Species  Act 
Permit,  Uintah  County,  Utah, 
Comment  Period  Ends:  September  22, 
2003,  Contact:  Jean  Nitschke  Sinclear 
(435)  781-4400.  This  document  is 
available  on  the  Internet  at: 
http://www.blm.gov/utah/vemal. 
EIS  No.  030359.  Final  EIS.  COE,  CA. 
Imperial  Beach  Shore  Protection 
Project,  Shore  Protection  and 
Prevention  of  Damage  to  Adjacent 
Beachfront  Structiu-es,  Silver  Strand 
Shoreline,  City  of  Imperial  Beach,  San 
Diego  County,  CA,  Wait  Period  Ends: 
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September] 8,  2003,  Contact:  Joy 
Jaiswal  (21H)  452-3851. 

EIS  No.  030360,  Draft  EIS,  AFS,  OR, 
Moniunenj  Fire  Recovery  Project  and 
Proposed  Non  Significant  Forest  Plan 
Amendments,  Implementing  Four 
Altemativis  for  Recovery,  Malheur 
National  Fbrest,  Prairie  City  Ranger 
District,  Gtant  and  Baker  Coimties, 
OR,  Comn^ent  Period  Ends: 
Septembeij23,  2003,  Contact:  Ryan 
Falk  (541)  B20-3800.  This  docxunent 
is  availablf  on  the  Internet  at: 
http://wwvv.fs.fed.  us/R2/malheur/ 
monument. 

EIS  No.  030361,  Final  EIS.  AFS,  ID,  UT, 
OR,  BoiseNational  Forest,  Payette 
National  Forest  and  Sawtooth 
National  Fbrest,  Forest  Plan  Revision, 
Implementation,  Southwest  Idaho 
Ecogroup,  jseveral  coxmties,  ID, 
Malhaur  ^unty,  OR  and  Box  Elder 
County,  UT,  Wait  Period  Ends: 
SeptembeB  8,  2003,  Contact:  Joey 
Pearson  (2p8)  373-4145. 

EIS  No.  030362,  Draft  EIS,  FRC,  FL, 
Tractebel  (palypso  Pipeline  Project,  To 
Provide  Natural  Gas  Transportation 
Service  fot  832,000  dekatherms/day 
(Dth/day)  jo  South  Florida, 
Endangereid  Species  Act,  Right-of- 
Way,  U.S.JArmy  COE  Section  10  and 
404  Penniis  and  Exclusive  Economic 
Zone  CEE^  with  the  Bahamas,  Fort 
Lauderdale,  Broward  County,  FL, 
Comment  period  Ends:  September  22, 
2003,  Contact:  Thomas  Russo  (202) 
502-8004.[This  document  is  available 
on  the  Internet  at:  http:// 

EIS  No.  030^63,  Final  EIS,  AFS,  OR, 
Steamboat  Mountain  Mining 
Operations,  Surface  Quarry  or  "Open 
Pit"  Mineial  Extraction,  Plan-of- 
Operation] Approval,  Appelgate 
Adaptive  f^anagement  Area,  Rogue 
River  National  Forest,  Applegate 
Ranger  Dii  itrict,  Jackson  Coimty,  OR, 
Wait  Peric  d  Ends:  September  8,  2003, 
Contact:  Bengf  Hamner  (541)  858- 
2304. 

EIS  No.  030.  (64,  Fina7  EIS,  FTA.  HI. 
Oahu  Prir  lary  Corridor 
Transportation  Project,  Improvements 
from  Kapolei  in  the  west  to  the 
University  of  Hawaii-Manoa  and 
Waikiki  in  the  east.  Major  Investment 
Study,  Inlhe  City  and  County  of 
Honolulu;  HI,  Wait  Period  Ends: 
September  8,  2003,  Contact:  Donna 
Turchie  (4l5)  744-2737. 

Amended  ^lDtices 

EIS  No.  030996.  Draft  EIS,  AFS,  MN, 
Chippewa  and  Superior  National 
Forests  Lt  nd  and  Resource 
Managempnt  Plans  Revision, 
Implementation,  Beltrami,  Cass, 
Itasca,  Co  )k.  Lake  and  St.  Louis 


Counties,  MN,  Comment  Period  Ends: 
September  11,  2003,  Contact:  Duane 
Lula  (218)  626-4300.  Revision  of  FR 
Notice  Pubhshed  on  5/9/2003:  CEQ 
Comment  Period  Ending  8/6/2003  has 
been  Extended  to  9/11/2003. 

Dated:  August  5,  2003. 
B.  Katherine  Biggs, 

Associate  Director,  NEPA  Compliance 

Division,  Office  of  Federal  Activities. 

(FR  Doc.  03-20308  Filed  8-7-03;  8:45  ami 

BILUNG  COOE  6S60-S0-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2618] 

Petitions  for  Clarification  of  Action  in 
Rulemaking  Proceeding 

August  4,  2003. 

Petitions  for  Clarification  have  been 
filed  in  the  Commission's  Rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  dociunent 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  August  25.  2003.  See  §  1.4(b)(1) 
of  the  Commission's  rules  (47  CFR 
1.4(b)(1)).  Replies  to  an  opposition  must 
be  filed  within  10  days  after  the  time  for 
filing  oppositions  have  expired. 

Subject:  In  the  Matter  of  Schools  and 
Libraries  Universal  Service  Support 
Mechanism  (CC  Docket  No.  02-6). 

Number  of  Petitions  Filed:  2. 

M arlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-20215  Filed  8-7-03;  8:45  am) 

HLUNG  CODE  671 2-01 -M 


FEDERAL  MARITIME  COMMISSION 
[Petition  No.  P4-03] 

Petition  of  China  Shipping  Container 
Lines  Co.,  Ltd.,  for  Permanent  Fail 
Exemption  From  Section  9<C)  of  the 
Shipping  Act  of  1984;  Notice  of  Filing 

Notice  is  hereby  given  that  China 
Shipping  Container  Lines  Co.,  Ltd. 
("Petitioner")  has  petitioned,  pursuant 
to  section  16  of  the  Shipping  Act  of 
1984.  46  U.S.C.  app.  1715;  and  46  CFR 
502.69,  for  a  permanent  full  exeinption 
from  the  30-day  waiting  period 
requirement  of  Section  9(c)  of  the  1984 
Act,  46  U.S.C.  app.  1708(c).  Petitioner 
seeks  an  exemption  so  that  it  can 
lawfully  publish  rate  decreases  in  all 


U.S.  foreign  commerce  to  be  effective 
upon  publication,  without  regard  to 
whether  they  are  the  same  as  or  lower 
than  competing  carriers'  rates. 

In  order  for  the  Conimission  to  make 
a  thorough  evaluation  of  the  Petition, 
interested  persons  are  requested  to 
submit  views  or  arguments  in  reply  to 
the  Petition  no  later  than  August  25, 
2003.  Replies  shall  consist  of  an  original 
and  15  copies,  be  directed  to  the 
Secretary.  Federal  Maritime 
Commission,  800  North  Capitol  Street. 
NW..  Washington.  DC  20573-0001,  and 
be  served  on  Petitioner's  coimsel:  Brett 
M.  Esber,  Esquire,  Blank  Rome  LLP, 
Watergate  600  New  Hampshire  Avenue, 
NW.,  Washington,  DC  20037.  It  is  also 
requested  that  a  copy  of  the  reply  be 
submitted  in  electronic  form 
(WordPerfect,  Word  or  ASCII)  on 
diskette  or  e-mailed  to 
secretary®fmc.gov. 

Copies  of  the  Petition  are  available  at 
the  Office  of  the  Secretary,  Federal 
Maritime  Commission,  800  North 
Capitol  Street,  NW.,  Room  1046.  A  copy 
may  also  be  obtained  by  sending  a 
request  to  secretaTy@fmc.gov  or  by 
calling  202-523-5725.  Parties 
participating  in  this  proceeding  may 
elect  to  receive  service  of  the 
Commission's  issuances  in  this 
proceeding  through  e-mail  in  lieu  of 
service  by  U.S.  mail.  A  party  opting  for 
electronic  service  shall  advise  the  Office 
of  the  Secretary  in  writing  and  provide 
an  e-mail  address  where  service  can  be 
made. 

By  the  Commission. 
Karen  V.  Gregory, 

Acting  Assistant  Secretary. 

IFR  Doc.  03-20224  Filed  8-7-03;  8:45  am] 

BtUJNG  COOE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

[Petttion  P1-03] 

Petition  of  China  Shipping  Container 
Lines  Co.,  Ltd.  for  a  Limited  Exemption 
From  Section  9(c)  of  the  Shipping  Act 
of  1984;  Notice  of  Discontinuance 

The  Commission  has  received  notice 
that  the  Petitioner  in  this  matter  is 
withdrawing  its  Petition  due  to  changed 
circumstances.  Therefore  this 
proceeding  is  discontinued. 

Karen  V.  Gregory, 

Acting  Assistant  Secretary. 

[FR  Doc.  03-20225  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  S730-01-P 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  tne 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
Web  site  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  4, 
2003. 

A.  Federal  Reserve  Bank  of  Atlanta 

(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Community  Capital  Bancshares, 
Inc.,  Albany,  Georgia;  to  acquire  100 
percent  of  the  voting  shares  of  First 
Bank  of  Dothan,  Dothan,  Alabama. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  North  American  Bancshares,  Inc., 
Sherman,  Texas;  to  acquire  100  percent 
of  the  voting  shares  of  Pioneer 
Bankshares,  Inc.,  Fredericksburg,  Texas, 
and  thereby  indirectly  acquire  Pioneer  II 
Bankshares,  Inc.,  Dover,  Delaware,  and 
Pioneer  National  Bank,  Fredericksburg, 
Texas. 


Board  of  Governors  of  the  Federal  Reserve 
System,  August  4.  2003. 

Jennifer  J.  Joiuison, 

Secretary  of  the  Board. 

[FR  Doc.  03-20242  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title 
VI  Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons 

agency:  Health  and  Human  Services, 
HHS. 

ACTION:  Policy  guidance  document. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  publishes 
revised  Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons  ("Revised 
HHS  LEP  Guidance").  This  revised  HHS 
LEP  Guidance  is  issued  pursuant  to 
Executive  Order  13166.  HHS  is  seeking 
comment  on  the  revised  HHS  LEP 
Guidance  for  a  120-day  period  ending 
on  January  6,  2004. 
DATES:  This  Guidance  is  effective 
immediately.  Comments  must  be 
submitted  on  or  before  January  6,  2004. 
HHS  will  review  all  comments  and  will 
determine  if  modifications  to  the 
Guidance  are  necessary.  This  Guidance 
supplants  existing  guidance  on  the  same 
subject  originally  pubhshed  at  65  FR 
52762  (August  30,  2000). 
ADDRESSES:  Comments  should  be 
addressed  to  Deeana  Jang  with 
"Attention:  LEP  Comments,"  and 
should  be  sent  to  200  Independence 
Avenue,  SW,  Room  506F,  Washington, 
DC  20201.  Comments  may  also  be 
submitted  by  e-mail  at 
LEP.comments@hhs.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Onelio  Lopez  at  the  Office  for  Civil 
Rights,  U.S.  Department  of  Health  and 
Human  Services,  200  Independence 
Avenue,  SW,  Room  506F,  Washington, 
DC  20201,  addressed  with  "Attention: 
LEP  Comments;"  telephone  202-205- 
0192;  TDD:  toll-free  1-800-537-7697. 
Arrangements  to  receive  the  policy  in  an 
alternative  format  may  be  made  by 
contacting  the  named  individual. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Department  of  Health  and 
Human  Services  (HHS)  is  publishing 
revised  "Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin 


Discrimination  Affecting  Limited 
English  Proficient  Persons"  ("Revised 
HHS  LEP  Guidance").  This  guidance 
was  originally  published  on  August  30, 
2000,  and  included  a  60-day  comment 
period.  See  65  FR  52762.  This  original 
guidance  was  republished  for  additional 
comment  on  February  1,  2002,  pursuant 
to  a  memorandum  issued  by  the  United 
States  Department  of  Justice  on  October 
26,  2001.  See  67  FR  4968. 

On  March  14,  2002,  the  Office  of 
Management  and  Budget  (OMB)  issued 
a  Report  to  Congress  entitled 
"Assessment  of  the  Total  Benefits  and 
Costs  of  Implementing  Executive  Order 
No.  13166:  Improving  Access  to 
Services  for  Persons  with  Limited 
English  Proficiency."  Among  other 
things,  the  Report  recommended  the 
adoption  of  uniform  guidance  across  all 
federal  agencies,  with  flexibility  to 
permit  tailoring  to  each  agency's 
specific  recipients  Consistent  with  this 
OMB  recommendation,  DOJ  published  • 
LEP  Guidance  for  DOJ  recipients,  which 
was  drafted  and  organized  to  also 
function  as  a  model  for  similar  guidance 
documents  by  other  Federal  grant- 
making  agencies.  See  67  FR  41455  {]\me 
18,  2002). 

This  revised  HHS  LEP  Guidance 
raflects  consideration  of  the  comments 
received  and  the  subsequent  guidance  of 
DOJ.  HHS  welcomes  comments  from  the 
public  on  the  revised  guidance 
document,  and  has  announced  the 
extended  conmient  period  to  encourage 
comment  from  the  public  and  from 
recipients  regarding  experience  in 
applying  this  revised  guidance. 
Following  the  comment  period,  HHS 
will  evaluate  whether  further  revisions 
to  the  guidance  are  necessary  or 
appropriate. 

The  text  of  the  guidance  appears 
below.  Appendix  A  to  the  guidance  is 
a  series  of  questions  and  answers  that 
provides  a  useful  summary  of  a  number 
of  the  major  aspects  of  the  guidance. 

It  has  been  determined  that  this 
revised  HHS  LEP  Guidance  does  not 
constitute  a  regulation  subject  to  the 
rulemaking  requirements  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553,  and  is  not  subject  to  Executive 
Order  12866  (Regulatory  Review  and 
Planning,  September  30,  1993). 

Dated:  August  4,  2003. 
Richard  M.  Campanelli, 
Director,  Office  for  Civil  Rights. 

I.  Background  and  Legal  History 

Section  601  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  ^OOOd, 
provides  that  no  person  shall  "on  the 
ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be 
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denied  the  b<  mefits  of,  or  be  subjected 
to  discrimini  tion  under  any  program  or 
activity  recei  \nng  Federal  financial 
assistance."  Section  602  authorizes  and 
directs  federal  agencies  that  are 
empowered  \o  extend  federal  financial 
assistance  to  any  program  or  activity  "to 
effectuate  th<  <  provisions  of  [section  601) 
*   *   *  by  issuing  rules,  regulations,  or 
orders  of  general  applicability."  42 
U.S.C.  2000d-l. 

Departmei  t  of  Health  and  Hvunan 
Services  regulations  promulgated 
pursuant  to  s  ection  602  forbid  recipients 
from  "utilizf  ng]  criteria  or  methods  of 
administrati(  m  vi^hich  have  the  effect  of 
subjecting  in  dividuals  to  discrimination 
because  of  their  race,  color,  or  national 
origin,  or  have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objecti  ves  of  the  program  with 
respect  to  im  livi  duals  of  a  particular 
race,  color,  o  r  national  origin."  45  CFR 
80.3(b)(2). 

»  The  Supre  ne  Court,  in  Lau  v. 
Nichols,  414  U.S.  563  (1974), 
interpreted  r  ;gulations  promulgated  by 
the  former  D  apartment  of  Health, 
Education,  aid  Welfare  (HHS's 
predecessor),  45  CFR  80.3(b)(2),  to  hold 
that  Title  VI  prohibits  conduct  that  has 
a  disproport:  onate  effect  on  LEP  persons 
because  sucl  i  conduct  constitutes 
national-orig  in  discrimination.  In  Lau,  a 
San  Francisc  o  school  district  that  had  a 
significant  number  of  non-English 
speaking  students  of  Chinese  origin  was 
required  to  t  ike  reasonable  steps  to 
provide  then  i  with  a  meaningful 
opportunity  to  participate  in  federally 
funded  educ  ational  programs. 

On  Angus  11,  2000,  Executive  Order 
13166  was  ii  sued.  "Improving  Access  to 
Services  for  'ersons  with  Limited 
English  Prof  ciency,"  65  FR  50121 
(August  16,  !000).  Under  that  order, 
every  federa  agency  that  provides 
financial  ass  istance  to  non-federal 
entities  mus :  publish  guidance  on  how 
their  recipie  ats  can  provide  meaningful 
access  to  LE '  persons  and  thus  comply 
with  Title  V  regulations  forbidding 
funding  reci  jients  from  "restrict(ing]  an 
individual  i;  i  any  way  in  the  enjoyment 
of  any  advai  itage  or  privilege  enjoyed  by 
others  recei'  ing  any  service,  financial 
aid,  or  othei  benefit  under  the  program" 
or  from  "uti  iz[ing]  criteria  or  methods 
of  administiation  which  have  the  effect 
of  subjectin]  i  individuals  to 
discriminat  on  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  def  jating  or  substantially 
impairing  a(  :complishment  of  the 
objectives  o  the  program  as  respects 
individuals  of  a  particular  race,  color,  or 
national  ori  jin." 

On  that  Si  me  day,  the  Department  of 
Justice  ("DC  ij")  issued  a  general 


guidance  dociunent  addressed  to 
"Executive  Agency  Civil  Rights 
Officers"  setting  forth  general  principles 
for  agencies  to  apply  in  developing 
guidance  documents  for  recipients 
pursuant  to  the  Executive  Order. 
"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964  National  Origin 
Discrimination  Against  Persons  With 
Limited  English  Proficiency,"  65  FR 
50123  (August  16,  2000)  ("DOJ  LEP 
Federal  Guidance"). 

Subsequently,  federal  agencies  raised 
questions  regarding  the  requirements  of 
the  Executive  Order,  especially  in  light 
of  the  Supreme  Court's  decision  in 
Alexander  v.  Sandoval,  532  U.S.  275 
(2001).  On  October  26,  2001,  Ralph  F. 
Boyd,  Jr.,  Assistant  Attorney  General  for 
the  Civil  Rights  Division,  issued  a 
memorandum  for  "Heads  of 
Departments  and  Agencies,  General 
Counsels  and  Civil  Rights  Directors." 
This  memorandum  clarified  and 
reaffirmed  the  DOJ  LEP  guidance  for 
recipients  of  DOJ  federal  financial 
assistance  in  light  of  Sandoval.'  The 
Assistant  Attorney  General  stated  that 
because  Sandoval  did  not  invalidate  any 
Title  VI  regulations  that  proscribe 
conduct  that  has  a  disparate  impact  on 
covered  groups — the  types  of 
regulations  that  form  die  legal  basis  for 
the  part  of  Executive  Order  13166  that 
applies  to  federally  assisted  programs 
and  activities — the  Executive  Order 
remains  in  force. 

Consistent  with  Executive  Order 
13166,  HHS  developed  its  own  guidance 
document  for  recipients  and  initially 
issued  it  on  August  30,  2000.  "Title  VI 
of  the  Civil  Rights  Act  of  1964;  Policy 
Guidance  on  the  Prohibition  Against 
National  Origin  Discrimination  As  It 
Affects  Persons  With  Limited  English 
Proficiency,"  65  FR  52762  (August  30, 
2000)  ("HHS  Guidance").  Following  the 
instructions  in  the  October  26,  2001 


'  The  memorandum  noted  that  some 
commentators  had  interpreted  Sandoval  as 
impliedly  striking  down  the  disparate-impact 
regulations  promulgated  under  Title  VI  that  form 
the  basis  for  the  part  of  Executive  Order  13166  that 
applies  to  federally  assisted  programs  and  activities. 
See,  e.g.,  Sandoval,  532  U.S.  at  286,  286  n.6  ("[Wle 
assume  for  purposes  of  this  decision  that  section 
602  confers  the  authority  to  promulgate  disparate- 
impact  regulations: ...  We  cannot  help  observing, 
however,  how  strange  it  is  to  say  that  disparate- 
impact  regulations  are  'inspired  by,  at  the  service 
of.  and  inseparably  intertwined  with  Sec.  601  •  *   * 
when  Sec.  601  permits  the  very  behavior  that  the 
regulations  forbid.").  The  memorandum,  however, 
made  clear  that  DOJ  disagreed  with  the 
commentators'  interpretation.  DO)  stated  that 
Sandoval  holds  principally  that  there  is  no  private 
right  of  action  to  enforce  Title  VI  disparate-impact 
regulations.  It  did  not  address  the  validity  of  those 
regulations  or  Executive  Order  13166,  or  otherwise 
limit  the  authority  and  responsibility  of  federal 
grant  agencies  to  enforce  their  own  implementing 
regulations. 


memorandum  from  Ralph  F.  Boyd,  Jr., 
the  Department  republished,  on 
February  1,  2002,  its  existing  guidance 
document  for  additional  public 
comment.  "Office  for  Civil  Rights;  Title 
VI  of  the  Civil  Rights  Act  of  1964;  Policy 
Guidance  on  the  Prohibition  Against 
National  Origin  Discrimination  As  It 
Affects  Persons  With  Limited  English 
Proficiency,"  67  FR  4968  (February  1. 
2002). 

n.  Revised  HHS  LEP  Guidance 

Following  republication  of  our 
guidance  in  February  2002,  the 
Department  received  nearly  200  public 
comments.  Most  comments  were  in  full 
support  of  the  principles  behind  the 
HHS  Guidance,  and  a  number  supported 
maintaining  the  guidance  without 
change.  While  the  comments  reflected 
recognition  that  effective 
communication  is  critical  for  necessary 
health  and  human  services,  many 
commentors  raised  serious  concerns 
about  coverage,  compliance  costs,  and 
use  of  family  and  friends  as  interpreters. 
In  addition,  many  providers  of  services 
requested  assistance  from  the  Office  for 
Civil  Rights  on  how  to  comply  with 
both  general  and  specific  provisions  of 
the  guidance. 

On  July  8,  2002,  Assistant  Attorney 
General  Boyd  issued  a  memorandum 
expressing  the  need  for  consistency 
across  federal  agency  LEP  guidance 
documents.  Specifically,  he  requested 
that  the  Department  (and  all  other 
affected  agencies)  use  the  DOJ  LEP 
guidance  (published  at  67  FR  41455, 
June  18,  2002)  as  a  model,  and  revise 
and  republish  the  HHS  guidance  based 
on  that  model  for  public  comment. 

The  DOJ's  role  under  Executive  Order 
13166  is  unique.  The  Executive  Order 
charges  DOJ  with  responsibility  for 
providing  LEP  Guidance  to  other 
Federal  agencies  and  for  ensuring 
consistency  among  each  agency-specific 
guidance.  DOJ's  guidance  stated  the 
following  principles.  "Consistency 
among  Departments  of  the  federal 
government  is  particularly  important. 
Inconsistency  or  contradictory  guidance 
could  confuse  recipients  of  federal 
funds  and  needlessly  increase  costs 
without  rendering  the  meaningful 
access  for  LEP  persons  that  this 
Guidance  is  designed  to  address.  As 
with  most  government  initiatives,  this 
requires  balancing  several  principles. 
While  this  Guidance  discusses  that 
balance  in  some  detail,  it  is  important 
to  note  the  basic  principles  behind  that 
balance.  First,  we  must  ensure  that 
federally  assisted  programs  aimed  at  the 
American  public  do  not  leave  some 
behind  simply  because  they  face 
challenge*  communicating  in  English. 
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This  is  of  particular  importance 
because,  in  many  cases,  LEP  individuals 
form  a  substantial  portion  of  those 
encountered  in  federally  assisted 
programs.  Second,  we  must  achieve  this 
goal  while  finding  constructive  methods 
to  reduce  the  costs  of  LEP  requirements 
on  small  businesses,  small  local 
governments,  or  small  non-profits  that 
receive  federal  financial  assistance." 

HHS  believes  that  the  DOJ  model 
guidance  responds  to  the  important 
issues  raised  in  comments  on  the  HHS 
document  published  in  February,  and 
the  Department  is  confident  that  the 
DOJ  LEP  Guidance  serves  as  an 
appropriate  model  for  HHS  to  adopt. 
The  Department  notes  that  it  has  made 
certain  modifications  for  purposes  of 
clarity  and  organization,  and  a  few 
additional  modifications  to 
accommodate  particular  programmatic 
needs  and  purposes. 

There  are  many  productive  steps  that 
the  federal  government,  either 
collectively  or  as  individual  agencies, 
can  take  to  help  recipients  reduce  the 
costs  of  language  services  without 
sacrificing  meaningful  access  for  LEP 
persons.  Without  these  steps,  certain 
smaller  recipients  of  Federal  financial 
assistance  may  well  choose  not  to      , 
participate  in  federally  assisted 
programs,  threatening  the  critical 
functions  that  the  programs  strive  to 
provide.  To  that  end,  the  Department 
plans  to  continue  to  provide  assistance 
and  guidance  in  this  important  area.  In 
addition,  HHS  plans  to  work  with 
representatives  of  state  health  and  social 
service  agencies,  hospital  associations, 
medical  and  dental  associations, 
managed  care  organizations,  and  LEP 
persons  to  identify  and  share  model 
plans,  examples  of  best  practices,  and 
cost-saving  approaches.  Moreover,  HHS 
intends  to  explore  how  language 
assistance  measures,  resources  and  cost- 
containment  approaches  developed 
with  respect  to  its  own  federally 
conducted  programs  and  activities  can 
be  effectively  shared  or  otherwise  made 
available  to  recipients,  particularly 
small  businesses,  small  local 
governments,  and  small  non-profits.  An 
interagency  working  group  on  LEP  has 
developed  a  Web  site,  http:// 
www.Iep.gov,  to  assist  in  disseminating 
this  information  to  recipients,  federal 
agencies,  and  the  communities  being 
served. 

As  discussed  earlier,  in  certain 
circumstances,  the  failure  to  ensure  that 
LEP  persons  can  effectively  participate 
in,  or  benefit  from,  federally-assisted 
programs  and  activities  may  violate  the 
prohibition  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d,  and 
the  Tide  VI  regulations  against  national 


origin  discrimination.  Specifically,  the 
failure  of  a  recipient  of  Federal  finemcial 
assistance  from  HHS  to  take  reasonable 
steps  to  provide  LEP  persons  with 
meaningiful  opportunity  to  participate  in 
HHS-funded  programs  may  constitute  a 
violation  of  Tide  VI  and  HHS's 
implementing  regulations.  The  purpose 
of  this  policy  guidance  is  to  assist 
recipients  in  fulfilling  their 
responsibilities  to  provide  meaningful 
access  to  LEP  persons  under  existing 
law.  This  policy. guidance  clarifies 
existing  legal  requirements  for  LEP 
persons  by  providing  a  description  of 
the  factors  recipients  should  consider  in 
fulfilling  thefr  responsibilities  to  LEP 
persons. 2  These  are  the  same  criteria 
HHS  will  use  in  evaluating  whether 
recipients  are  in  compliance  vdth  Title 
VI  and  the  Title  VI  regulations. 

m.  Who  Is  Covered? 

Department  of  Health  and  Hiunan 
Services  regulations,  45  CFR  80.3(b)(2), 
require  all  recipients  of  federal  financial 
assistance  from  HHS  to  provide 
meaningful  access  to  LEP  persons.^ 
Federal  financial  assistance  includes 
grants,  training,  use  of  equipment, 
donations  of  surplus  property,  and  other 
assistance. 

Recipients  of  HHS  assistance  may 
include,  for  example: 

•  Hospitals,  nursing  homes,  home 
health  agencies,  and  managed  care 
organizations. 

•  Universities  and  other  entities  with 
health  or  social  service  research 
programs. 

•  State,  county,  and  local  health 
agencies. 

•  State  Medicaid  agencies. 

•  State,  county  and  local  welfare 
agencies. 

•  Programs  for  fanulie^,  youth,  and 
children. 

•  Head  Start  programs. 

•  Public  and  private  contractors, 
subcontractors  and  vendors. 

•  Physicians  and  other  providers  who 
receive  Federal  financial  assistance  from 
HHS. 


'  The  policy  guidance  is  not  a  regulation  but 
rather  a  guide.  Title  VI  and  its  implementing 
regulations  require  that  recipients  take  reasonable 
steps  to  ensure  meaningful  access  by  LEP  persons. 
This  guidance  provides  an  analytical  framework 
that  recipients  may  use  to  determine  how  best  to 
comply  with  statutory  and  regulatory  obligations  to 
provide  meaningful  access  to  the  benefits,  services, 
information,  and  other  important  portions  of  their 
programs  and  activities  for  individuals  who  are 
limited  English  proficient. 

'  Pursuant  to  Executive  Order  13166,  the 
meaningful  access  requirement  of  the  Title  VI 
regulations  and  the  four-factor  analysis  set  forth  in 
the  EHDJ  LEP  Guidance  are  to  apply  additionally  to 
the  programs  and  activities  of  federal  agencies, 
including  HHS. 


.    Recipients  of  HHS  assistance  do  not 
include,  for  example,  providers  who 
only  receive  Medicare  Part  B  payments.* 

Subrecipients  likewise  are  covered 
when  federal  funds  are  passed  through 
from  one  recipient  to  a  subrecipient. 

Coverage  extends  to  a  recipient's 
entire  program  or  activity,  i.e.,  to  all 
parts  of  a  recipient's  operations.  This  is 
true  even  if  only  one  part  of  the 
recipient  receives  the  federal 
assistance.^ 

Example:  HHS  provides  assistance  to 
a  state  department  of  health  to  provide 
immunizations  for  children.  All  of  the 
operations  of  the  entire  state  department 
of  health — not  just  the  particular 
immunization  programs — are  covered. 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  federal  non- 
discrimination requirements,  including 
those  applicable  to  the  provision  of 
federally  assisted  services  to  persons 
with  limited  English  proficiency. 

IV.  Who  Is  a  Limited  English  Proficient 
Individual? 

Individuals  who  do  not  speak  English 
as  thefr  primary  language  and  who  have 
a  limited  ability  to  read,  write,  speak,  or 
imderstand  English  may  be  limited 
English  proficient,  or  "LEP,"  and  may 
be  eligible  to  receive  language  assistance 
with  respect  to  a  particular  type  of 
service,  benefit,  or  encounter. 

Examples  of  populations  likely  to 
include  LEP  persons  who  are 
encoimtered  and/or  served  by  HHS 
recipients  and  should  be  considered 
when  planning  language  services  may 
include  such  as  those: 

•  Persons  seeking  Temporary 
Assistance  for  Needy  Families  (TANF), 
and  other  social  services. 

•  Persons  seeking  health  and  health- 
related  services. 

•  Commimity  members  seeking  to 
participate  in  health  promotion  or 
awareness  activities. 

•  Persons  who  encounter  the  public 
health  system. 


*  HHS's  Title  VI  regulations  do  not  apply  to  (i) 
Any  federal  Rnancial  assistance  by  way  of 
insurance  or  guaranty  contracts,  (ii)  the  use  of  any 
assistance  by  any  individual  who  is  the  ultimate 
beneficiary  under  any  program  which  receives 
federal  financial  assistance,  and  (iij)  any 
employment  practice,  under  any  such  program,  or 
any  employer,  employment  agency,  or  labor 
organization,  except  as  otherwise  described  in  the 
Title  VI  regulations.  45  CFR  80.2. 

*  However,  if  a  federal  agency  were  to  decide  to 
terminate  federal  funds  based  on  noncompliance 
with  Title  VI  or  its  Implementing  regulations,  only 
funds  directed  to  the  particular  program  or  activity 
that  is  out  of  compliance  could  be  terminated.  42 
U.S.C.  2000d-1. 
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•  Parents  and  legal  guardians  of 
minors  eligi  )le  for  coverage  concerning 
^uch  prograi  ns. 

V.  How  Doe^  a  Recipient  Determine  the 
Extent  of  Its  Obligation  To  Provide  LEP 
Services? 

Recipient!  i  are  required  to  take 
reasonable  s  teps  to  ensure  meaningful 
access  to  th(  ir  programs  and  activities 
by  LEP  pers  )ns.  While  designed  to  be  a 
flexible  and  fact-dependent  standard, 
the  starting  joint  is  an  individualized 
assessment  hat  balances  the  following 
four  factors:  (a)  The  number  or 
proportion  ( f  LEP  persons  eligible  to  be 
served  or  lil  ely  to  be  encountered  by 
the  program  or  grantee;  (2)  the 
frequency  w  ith  which  LEP  individuals 
come  in  cor  tact  with  the  program;  (3) 
the  nature  a  id  importance  of  the 
program,  ac  ivity,  or  service  provided  by 
the  program  to  people's  lives;  and  (4) 
the  resource  s  avEiilable  to  the  grantee/ 
recipient  an  d  costs.  As  indicated  above, 
the  intent  of  this  guidance  is  to  suggest 
a  balance  thpt  ensvires  meaningful 
access  by  LI  P  persons  to  critical 
services  wh  le  not  imposing  undue 
burdens  on  small  business,  small  local 
governments,  or  small  nonprofits. 

After  app  ying  the  above  four-factor 
analysis,  a  i  scipient  may  conclude  that 
different  lai  guage  assistance  measures 
are  sufficiei  t  for  the  different  types  of 
programs  oi  activities  in  which  it 
engages,  or.  in  fact,  that,  in  certain 
circumstanc  es,  recipient-provided 
language  se  -vices  are  not  necessary.  (As 
discussed  bjlow,  recipients  may  want  to 
consider  do  :iunentin^  their  application 
of  the  four-:  actor  test  to  the  services 
they  provids.)  For  instance,  some  of  a 
recipient's  i  ctivities  will  be  more 
important  t  lan  others  and/or  have 
greater  imp  ict  on  or  contact  with  LEP 
persons,  an  1  thus  may  require  more  in 
the  way  of  1  anguage  assistance.  The 
flexibility  t  lat  recipients  have  in 
addressing  he  needs  of  the  LEP 
population!  they  serve  does  not 
diminish,  aid  should  not  be  used  to 
minimize,  t  le  obligation  that  those 
needs  be  ac  dressed.  HHS  recipients 
should  app  y  the  following  four  factors 
to  the  vario  is  kinds  of  contacts  that  they 
have  with  t  le  public  to  assess  language 
needs  and  (  ecide  what  reasonable  steps, 
if  any,  they  should  take  to  ensure 
meaningful  access  for  LEP  persons. 


(1)  The 

Persons 

Eligible 

One 
language 
provide  is 
LEP  personjs 
group 


eligible  service  population.  The  greater 
the  number  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
"eligible  to  be  served,  or  likely  to  be 
directly  affected,  by"  a  recipient's 
program  or  activity  are  those  who  are 
served  or  encountered  in  the  eligible 
service  population.  This  population  will 
be  program-specific,  and  includes 
persons  who  are  in  the  geographic  area 
that  has  been  approved  by  a  federal 
grant  agency  as  the  recipient's  service 
area.  However,  where,  for  instance,  a 
particular  office  of  the  county  or  city 
health  department  serves  a  large  LEP 
population,  the  appropriate  service  area 
is  most  likely  that  office,  and  not  the 
entire  population  served  by  the 
department.  Where  no  service  area  has 
previously  been  approved,  the  relevant 
service  area  may  be  that  which  is 
approved  by  state  or  local  authorities  or 
designated  by  the  recipient  itself, 
provided  that  these  designations  do  not 
themselves  discriminatorily  exclude 
certain  populations.  When  considering 
the  number  or  proportion  of  LEP 
individuals  in  a  service  area,  recipients 
should  consider  whether  the  minor 
children  their  programs  serve  have  LEP 
parent{s)  or  guardian(s)  with  whom  the 
recipient  may  need  to  interact. 

Recipients  shauld  first  examine  their 
prior  experiences  with  LEP  encounters 
and  determine  the  breadth  and  scope  of 
language  services  that  were  needed.  In 
certain  circumstances,  it  is  important  in 
conducting  this  analysis  to  include 
language  minority  populations  that  are 
eligible  for  their  programs  or  activities 
but  may  be  underserved  because  of 
existing  language  barriers.  Other  data 
should  be  consulted  when  appropriate 
to  refine  or  validate  a  recipient's  prior 
experience,  including  the  latest  census 
data  for  the  area  served,  data  from 
school  systems  and  from  community 
organizations,  and  data  from  state  and 
local  governments.*^  Community 
agencies,  school  systems,  religious 
organizations,  legal  aid  entities,  and 
others  can  often  assist  in  identifying 
populations  which  may  be  underserved 
because  of  existing  language  barriers 
and  who  would  benefit  fi^om  the 


Nuktber  or  Proportion  of  LEP 
Setved  or  Encountered  in  the 
Population 

in  determining  what 
recipients  should 
1  he  number  or  proportion  of 
from  a  particidar  language 
served  or  encountered  in  the 


Set  vice  ^ 


facte  r 


s€  rvices  : 


<•  The  focus  of  the  analysis  is  on  lack  of  English 
proficiency,  not  the  ability  to  speak  more  than  one 
language.  Note  that  demographic  data  may  indicate 
the  most  frequently  spoken  languages  other  than 
English  and  the  percentage  of  people  who  speak 
that  language  who  speak  or  understand  English  less 
than  well.  Some  of  the  most  commonly  spoken 
languages  other  than  English  may  be  spoken  by 
people  who  are  also  overwhelmingly  proficient  in 
English.  Thus,  they  may  not  be  the  languages 
spoken  most  frequently  by  limited  English 
proficient  individuals.  When  using  demographic 
data,  it  is  important  to  focus  in  on  the  languages 
spoken  by  those  who  are  not  proficient  in  English. 


recipient's  program,  activity,  or  service, 
were  language  services  provided. 

(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Recipient's  Program,  Activity  or  Service 

Recipients  should  assess,  as 
acciu-ately  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  with  an  LEP  individual  from 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more  likely  that  enhanced 
language  services  in  thai  language  are 
needed.  The  steps  that  are  reasonable 
for  a  recipient  that  serves  an  LEP  person 
on  a  one-time  basis  will  be  very 
different  than  those  expected  from  a 
recipient  that  serves  LEP  persons  daily. 
It  is  also  advisable  to  consider  the 
frequency  of  different  types  of  language 
.contacts.  For  example,  frequent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 
Spanish.  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intensified  solution.  If 
an  LEP  individual  accesses  a  recipient's 
program,  activity,  or  service  on  a  daily 
basis,  a  recipient  has  greater  duties  than 
if  an  LEP  individual's  contact  with  the 
recipient's  program,  activity,  or  service 
is  impredictable  or  infrequent.  But  even 
recipients  that  serve  LEP  persons  on  an 
impredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  imder  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as  simple  as  being  prepared  to  use 
one  of  the  commercially  available 
telephonic  interpretation  services  to 
obtain  inunediate  interpreter  services. 
For  example,  a  drug  treatment  program 
that  encounters  LEP  persons  on  a  daily 
basis  most  likely  may  have  a  greater 
obligation  than  a  drug  treatment 
program  that  encounters  LEP  persons 
sporadically.  The  obligations  of  both 
programs  are  greater  than  that  of  a  drug 
treatment  pro^*am  which  has  never 
encountered  a  LEP  individual  where  the 
service  area  includes  few  or  no  LEP 
individuals. 

In  applying  this  standard,  certain 
recipients  should  take  care  to  consider 
whether  appropriate  outreach  to  LEP 
persons  cotild  increase  the  frequency  of 
contact  with  LEP  language  groups.  For 
example,  in  areas  where  a  community 
health  center  serves  a  large  LEP 
population,  outreach  may  be 
appropriate.  On  the  other  hand,  for  most 
individual  physicians  or  dentists, 
outreach  may  not  be  necessary. 


(3)  The  Nature  and  Importance  of  the 
Recipient's  Program,  Activity,  or  Service 

The  more  important  the  recipient's 
activity,  information,  service,  or 
program,  or  the  greater  the  possible 
consequences  of  the  contact  to  the  LEP 
individuals,  the  more  likely  language 
services  are  needed.  A  recipient  needs 
to  determine  whether  denial  or  delay  of 
access  to  services  or  information  could 
have  serious  or  even  life-threatening 
implications  for  the  LEP  individual. 
Thus,  the  recipient  should  consider  the 
importance  and  urgency  of  its  program, 
activity,  or  service.  If  the  activity  is  both 
important  and  urgent — such  as  the 
commiuiication  of  information 
concerning  emergency  surgery  and  the 
obtaining  of  informed  consent  prior  to 
such  stirgery — it  is  more  likely  that 
relatively  immediate  language  services 
are  needed.  Alternatively,  if  the  activity 
is  important,  but  not  urgent — such  as 
the  communication  of  information 
about,  and  obtaining  informed  consent 
for,  elective  surgery  where  delay  will 
not  have  any  adverse  impact  on  the 
patient's  health,  or  communication  of 
information  regarding  admission  to  the 
hospital  for  tests  where  delay  would  not 
affect  the  patient's  health — it  is  more 
likely  that  language  services  are  needed, 
but  that  such  services  can  be  delayed  for 
a  reasonable  period  of  time.  Finally,  if 
an  activity  is  neither  important  nor 
urgent — such  as  a  general  public  tour  of 
a  facility — it  is  more  likely  that  language 
services  would  not  be  needed.  The 
obligation  to  communicate  rights  to  a 
person  whose  benefits  are  being 
terminated  or  to  provide  medical 
services  to  an  LEP  person  who  is  ill 
differ,  for  example,  from  those  to 
provide  medical  care  for  a  healthy  LEP 
person  or  to  provide  recreational 
programming. 

Decisions  by  a  federal,  state,  or  local 
entity  to  make  an  activity  compulsory, 
such  as  job  search  programs  in  welfare 
to  work  programs,  can  serve  as  strong 
evidence  of  the  program's  importance. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

A  recipient's  level  of  resom-ces  and 
the  costs  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take  to  comply  with  Tide 
VI.  Smaller  recipients  with  more  limited 
budgets  are  not  expected  to  provide  the 
same  level  of  language  services  as  larger 
recipients  with  larger  budgets.  In 
addition,  reasonable  steps  may  cease  to 
be  "reasonable"  where  the  costs 
imposed  substantially  exceed  the 
benefits. 

Resource  and  cost  issues,  however, 
can  often  be  reduced  by  technological 
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advances;  the  sharing  of  language 
assistance  materials  and  services  among 
and  between  recipients,  advocacy 
groups,  and  Federal  grant  agencies;  and 
reasonable  business  practices.  Where 
appropriate,  training  bdingual  staff  to 
act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and  video    . 
conferencing  interpretation  services, 
pooling  resources  and  standardizing 
documents  to  reduce  translation  needs, 
using  qualified  translators  and 
interpreters  to  ensure  that  documents 
need  not  be  "fixed"  later  and  that 
inaccurate  interpretations  do  not  cause 
delay  or  other  costs,  centralizing 
interpreter  and  translator  services  to 
achieve  economies  of  scale,  or  the 
formalized  use  of  qualified  commimity 
volunteers,  for  example,  may  help 
reduce  costs.  ^  Recipients  should 
carefully  explore  the  most  cost-effective 
means  of  delivering  competent  and 
accurate  language  services  before 
limiting  services  due  to  resoiuxie 
concerns.  Large  entities  and  those 
entities  serving  a  significant  numbw  or 
proportion  of  LEP  persons  should 
ensure  that  then  resource  limitations  are 
well-substantiated  before  using  this 
factor  as  a  reason  to  limit  language 
assistance.  Such  recipients  may  find  it 
useful  to  be  able  to  articulate,  Uirough 
dociunentation  or  in  some  other 
reasonable  manner,  their  process  for 
determining  that  language  services 
would  be  limited  based  on  resources  or 
costs. 
***** 

This  four-factor  analysis  necessarily 
implicates  the  "mix"  of  LEP  services 
required.  Recipients  have  two  main 
ways  to  provide  language  services:  Oral 
interpretation  either  in  person  or  via 
telephone  interpretation  service 
(hereinafter  "interpretation")  and 
written  translation  (hereinafter 
"translation").  Oral  interpretation  can 
range  from  on-site  interpreters  for 
critical  services  provided  to  a  high 
volume  of  LEP  persons,  to  access 
through  commercially-available 
telephonic  interpretation  services. 
Written  translation,  likewise,  can  range 
from  translation  of  an  entire  document 
to  translation  of  a  short  description  of 
the  document.  In  some  cases,  language 
services  should  be  made  available  on  an 
expedited  basis  while  in  others  the  LEP 
individual  may  be  referred  to  another 
office  of  the  recipient — or  to  another 
recipient — for  language  assistance.  In 
certain  circumstances,  piarsuant  to  an 
arrangement,  where  there  is  no 


'  Recipients  with  limited  resources  may  find  that 
entering  into  a  bulk  telephonic  interpretation 
service  contract  will  prove  cost  effective. 


discriminatory  intent,  the  piupose  is 
beneficial  and  will  result  in  better 
access  for  LEP  persons,  it  may  be 
appropriate  for  a  recipient  to  refer  the 
LEP  beneficiary  to  another  recipient.  For 
example,  if  two  physicians  in  the  same 
field,  one  with  a  Spanish-speaking 
assistant  and  one  with  a  Vietnamese- 
speaking  assistant,  practice  in  the  same 
geographic  area  and  have  a  custom/ 
practice  of  referring  patients  between 
each  other,  it  may  be  appropriate  for  the 
first  doctor  to  refer  LEP  Vietnamese 
patients  to  the  second  doctor  and  for  the 
second  doctor  to  refer  LEP  Spanish 
patients  to  the  first  doctor.  In  certain 
circumstances,  a  referral  would  not  be 
appropriate:  for  example,  a  Korean 
speaking  LEP  woman  comes  to  a 
battered  women's  shelter  requesting 
assistance.  Although  the  shelter  has 
space,  it  has  no  arrangement  to  provide 
language  assistance  for  LEP  persons. 
Instead,  as  with  all  LEP  persons,  the 
staff  only  offer  her  a  prepared  list  of 
three  shelters  in  the  neighborhood  that 
generally  provide  language  assistance. 
The  staff  does  not  check  to  assure  that 
any  of  the  three  alternative  shelters  can 
actually  provide  the  Korean  language 
assistance  she  needs,  or  that  any  have 
space  available  for  her. 

The  correct  tnix  should  be  based  on 
what  is  both  necessary  and  reasonable 
in  light  of  the  foiu-factor  analysis.  In 
some  circumstances,  where  the 
importance  and  nature  of  the  activity, 
the  number  or  proportion  and  frequency 
of  contact  with  LEP  persons  may  be 
high  and  the  relative  costs  and  resources 
needed  to  provide  language  services 
may  be  low,  it  may  be  appropriate  for 
a  recipient  to  hire  bilingual  staff  or  staff 
interpreters.  In  contrast,  there  may  be 
circumstances  where  the  importance 
and  nature  of  the  activity  and  number 
or  proportion  and  frequency  of  contact 
with  LEP  persons  may  be  low  and  the 
costs  and  resources  needed  to  provide 
language  services  may  be  high,  in  which 
case  language  services  for  the  particular 
activity  may  not  be  necessary.  In 
situations  that  fall  in  between  the  two. 
it  may  be  appropriate  for  recipients  to 
use  contract  interpreters  or  telephone 
language  lines  to  provide  language 
services  to  LEP  persons  in  contact  with 
their  program  or  activity.  A  hospital    ; 
emergency  room  in  a  city  with  a 
significant  Hmong  population  may  need 
immediately  available  oral  interpreters 
and  may  want  to  give  serious 
consideration  to  hiring  some  bilingual 
staff.  (Of  coiu"se.  many  hospitals  have 
already  made  such  arrangements.)  On 
the  other  hand,  a  physician's  practice 
which  encounters  one  LEP  Hmong 
patient  per  month  on  a  walk-in  basis 
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may  want  t(  i  use  a  telephone  interpreter 
service.  In  c  ontrast,  a  dentist  in  an 
almost  excl  isively  English-speaking 
neighborhoi  )d  who  has  rarely 
encountered  a  patient  who  did  not 
speak  English  and  has  never 
encountered  a  Hmong-sjjeaking  patient 
may  not  ne<id,  pursuant  solely  to  Title 
VI,  to  provi  le  language  services  for  a 
LEP  Hmonf  individual  who  comes  in 
for  a  dental]cleaning. 

VI.  Selectiii  g  Language  Assistance 
Services 

RecipienI  s  have  two  main  ways  to 
provide  Ian  ;uage  services:  oral  and 
written  lanj  uage  services  (interpretation 
and  translai  ion.  respectively). 
Regardless  )f  the  type  of  language 
service  pro'  'ided,  quality  and  accvuacy 
of  those  ser  /ices  is  critical  to  avoid 
serious  con  sequences  to  the  LEP  person 
and  to  the  recipient.  Recipients  have 
substantial  lexibility  in  determining  the 
appropriate  mix. 

A.  Considei  ations  Relating  to 
Competenc  r  of  Interpreters  and 
Translators 
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circumstan  :es 
interpreter! 

Demonst  :ate  proficiency  in  and 
ability  to  ci  iramunicate  information 
accurately  nboth  English  and  in  the 
other  langv  age  and  identify  and  employ 
the  approp  "iate  mode  of  interpreting 
{e.g.,  consecutive,  simultaneous, 
siunmariza  tion,  or  sight  translation); 
-     To  the  63  tent  necessary  for 
communic  ition  between  the  recipient  or 
its  staff  an(  the  LEP  person,  have 
knowledge  in  both  languages  of  any 
specializet  terms  or  concepts  peculiar 
to  the  reci{  ient's  program  or  activity 
and  of  any  particularized  vocabulary 
and  phrase  ology  used  by  the  LEP 
person;  *• 


Understand  and  follow  confidentiality 
and  impartiality  rules  to  the  same  extent 
as  the  recipient  employee  for  whom 
they  are  interpreting  and/or  to  the 
extent  their  position  requires; 

Understand  and  adhere  to  their  role  as 
interpreters  without  deviating  into  other 
roles — such  as  coimselor  or  legal 
advisor — where  such  deviation  would 
be  inappropriate  (particularly  in 
administrative  hearings  contexts). 

Some  recipients,  such  as  some  state 
agencies,  may  have  additional  self- 
imposed  requirements  for  interpreters. 
Where  individual  rights  depend  on 
precise,  complete,  and  accurate 
interpretation  or  translations, 
particularly  in  the  context  of 
administrative  proceedings,  the  use  of 
certified  interpreters  is  strongly 
encouraged." 

While  quality  and  accuracy  of 
language  services  is  critical,  the  quality 
and  accuracy  of  language  services  is 
nonetheless  part  of  the  appropriate  mix 
of  LEP  services  required.  The  quality 
and  acciuacy  of  language  services  in  a 
hospital  emergency  room,  for  example, 
should  be  as  high  as  possible,  given  the 
circumstances,  while  the  quality  and 
accvuacy  of  language  services  in  other 
circumstances  need  not  meet  the  same 
exacting  standards. 

Finally,  when  interpretation  is  needed 
and  is  reasonable,  it  should  be  provided 
in  a  timely  manner.  To  be  meaningfully 
effective,  language  assistance  should  be 
timely.  While  there  is  no  single 
definition  for  "timely"  applicable  to  all 
types  of  interactions  at  all  times  by  all 
types  of  recipients,  one  clear  guide  is 
that  the  language  assistance  should  be 
provided  at  a  time  and  place  that  avoids 
the  effective  denial  of  the  service, 
benefit,  or  right  at  issue  or  the 
imposition  of  an  undue  biuden  on  or 
delay  in  important  rights,  benefits,  or- 
services  to  the  LEP  person.  When  the 
timeliness  of  services  is  important,  and 
delay  would  result  in  the  effective 
denial  of  a  benefit,  service,  or  right, 
language  assistance  likely  cannot  be 


'  Many  lan^ages  have  "regionalisms."  or 
differences  in  usage.  For  instance,  a  word  that  may 
be  undeFStooq  to  mean  something  in  Spanish  for 


someone  from  Cuba  may  not  be  so  understood  by 
someone  from  Mexico.  In  addition,  the  interpreter 
should  be  aware  when  languages  do  not  have  an 
appropriate  direct  interpretation  of  certain  terms 
and  be  able  to  provide  the  most  appropriate 
interpretation.  The  interpreter  should  likely  make 
the  recipient  aware  of  the  issue,  so  that  the 
interpreter  and  recipient  can  work  to  develop  a 
consistent  and  appropriate  set  of  descriptions  of 
these  terms  in  that  language  that  can  be  used  again, 
when  appropriate. 

^  For  those  languages  in  which  no  formal 
accreditation  or  certification  currently  exists, 
certain  recipients  may  want  to  consider  a  formal 
process  for  establishing  the  credentials  of  the 
interpreter,  or  assess  whether  a  particular  level  of 
membership  in  a  professional  translation 
association  can  provide  some  indicator  of 
professionalism. 


imduly  delayed.  Conversely,  where 
access  to  or  exercise  of  a  service, 
benefit,  or  right  is  not  effectively 
precluded  by  a  reasonable  delay, 
language  assistance  can  likely  be 
delayed  for  a  reasonable  period. 

For  example,  language  assistance 
could  likely  not  be  delayed  in  a  medical 
emergency,  or  when  the  time  period  in 
which  an  individual  has  to  exercise 
certain  rights  is  shortly  to  expire.  On  the 
other  hand,  when  an  LEP  person  is 
seeking  a  routine  medical  examination 
or  seeks  to  apply  for  certain  benefits  and 
has  an  ample  period  of  time  to  apply  for 
those  benefits,  a  recipient  could  likely 
delay  the  provision  of  language  services 
by  requesting  the  LEP  person  to 
schedule  an  appointment  at  a  time 
during  which  the  recipient  would  be 
able  to  have  an  appropriate  interpreter 
available. 

Competence  of  Translators.  As  with 
oral  interpreters,  translators  of  written 
documents  should  be  competent.  Many 
of  the  same  considerations  apply. 
However,  the  skill  of  translating  is  very 
different  fi'om  the  skill  of  interpreting;  a 
person  who  is  a  competent  interpreter 
may  or  may  not  be  competent  to 
translate. 

Particularly  where  legal  or  other  vital 
documents  are  being  translated, 
competence  can  often  be  achieved  by 
use  of  certified  translators.  As  noted 
above,  certification  or  accreditation  may 
not  always  be  possible  or  necessary. 
Competence  can  often  be  ensured  by 
having  a  second,  independent  translator 
"check"  the  work  of  the  primary 
translator.  Alternatively,  one  translator 
can  translate  the  document,  and  a 
second,  independent  translator  could 
translate  it  back  into  English  to  check 
that  the  appropriate  meaning  has  been 
conveyed.  This  is  called  "back 
translation," 

Translators  should  imderstand  the 
expected  reading  level  of  the  audience 
and,  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group's  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  in  a 
translation  that  is  written  at  a  much 
more  difficult  level  than  the  English 
language  version  or  has  no  relevant 
equivalent  meaning, '"  Community 
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'"For  instance,  there  may  be  languages  which  do 
not  have  an  appropriate  direct  translation  of  some 
specialized  medical  terras  and  the  translator  should 
be  able  to  provide  an  appropriate  translation.  The 
translator  should  likely  also  make  the  recipient 
aware  of  this.  Recipients  can  then  work  with 
translators  to  develop  a  consistent  and  appropriate 
set  of  descriptions  of  these  terms  in  that  language 
that  can  be  used  again,  when  appropriate. 
Recipients  may  find  it  more  effective  and  less  costly 
if  they  try  to  maintain  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art  and  other 


organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  a  good  level  for  the  audience. 
Likewise,  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art, 
legal,  or  other  technical  concepts  helps 
avoid  confusion  by  LEP  individuals  and 
may  reduce  costs. 

While  quality  and  accuracy  of 
translation  services  is  critical,  the 
quality  and  accxiracy  of  translation 
services  is  nonetheless  part  of  the 
appropriate  mix  of  LEP  services 
required.  For  instance,  to  translate 
nonvital  documents  that  have  no  legal 
or  other  consequence  for  LEP  persons 
who  rely  on  them,  a  recipient  may  use 
translators  that  are  less  skilled  than  the 
translators  it  uses  to  translate  vital 
docuAients  with  legal  or  other 
information  upon  which  reliance  has 
important  consequences.  The 
permanent  nature  of  written 
translations,  however,  imposes 
additional  responsibility  on  the 
recipient  to  take  reasonable  steps  to 
determine  that  the  quality  and  accuracy 
of  the  translations  permit  meaningful 
access  by  LEP  persons. 

B.  Oral  Language  Services 
(Interpretation) 

Interpretation  is  the  act  of  listening  to 
something  in  one  language  (source 
language)  emd  orally  translating  it  into 
another  language  (target  language). 
Where  interpretation  is  needed  and  is 
reasonable,  recipients  should  consider 
some  or  all  of  the  following  options  for 
providing  competent  interpreters  in  a 
timely  manner: 

Hiring  Bilingual  Staff.  When 
particular  languages  are  encoimtered 
often,  hiring  bilingual  staff  offers  one  of 
the  best,  and  often  most  economical, 
options.  Recipients  can,  for  example,  fill 
public  contact  positions,  such  as  social 
service  eligibility  workers  or  hospital 
emergency  room  receptionists/workers, 
with  staff  who  are  bilingual  and 
competent  to  commimicate  directly 
with  LEP  persons  in  their  language.  If 
bilingual  staff  are  also  used  to  interpret 
between  English  speakers  and  LEP 
persons,  or  to  orally  interpret  written 
dociunents  fi-om  English  into  another 
language,  they  should  be  competent  in 
the  skill  of  interpreting.  In  addition, 
there  may  be  times  when  the  role  of  the 
bilingual  employee  may  conflict  with 
the  role  of  an  interpreter  (for  instance, 
a  bilingual  law  clerk  would  probably 
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technical  concepts.  Creating  or  using  already- 
created  glossaries  of  commonly  used  terms  may  be 
useful  for  LEP  persons  and  translators  and  cost 
effective  for  the  recipient.  Providing  translators 
with  examples  of  previous  translations  of  similar 
material  by  the  recipient,  other  recipients,  or  federal 
agencies  may  be  helpful. 


not  be  able  to  perform  effectively  the 
role  of  a  child  support  administrative 
hearing  interpreter  and  law  clerk  at  the 
same  time,  even  if  the  law  clerk  were  a 
qualified  interpreter).  Effective 
management  strategies,  including  any 
appropriate  adjustments  in  assignments 
and  protocols  for  using  bilingual  staff, 
can  ensure  that  bilingual  staff  are  fully 
and  appropriately  utilized.  When 
bilingual  staff  cannot  meet  all  of  the 
language  service  obligations  of  the 
recipient,  the  recipient  should  tiun  to 
other  options. 

Hiring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  fi^uent  need  for  interpreting 
services  in  one  or  more  languages. 
Depending  6n  the  facts,  sometimes  it 
may  be  necessary  and  reasonable  to 
provide  on-site  interpreters  to  provide 
accurate' and  meaningful 
commtinication  with  an  LBP  person. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  no  regular  need  for 
a  particular  language  skill.  In  addition 
to  commercial  and  other  private 
providers,  many  community -based 
organizations  and  mutual  assistance 
associations  provide  interpretation 
services  for  particular  languages. 
Contracting  with  and  providing  training 
regarding  the  recipient's  programs  and 
processes  to  these  organizations  can  be 
a  cost-effective  option  for  providing 
language  services  to  LEP  persons  from 
those  language  groups. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedy  interpreting  assistance  in 
many  different  languages.  While 
telephone  interpreters  can  be  used  in 
niunerous  situations,  they  may  be 
particularly  appropriate  where  the  mode 
of  communicating  with  an  English 
proficient  person  would  also  be  over  the 
phone.  Although  telephonic 
interpretation  services  are  useful  in 
many  situations,  it  is  important  to 
ensiu%  that,  when  using  such  services, 
the  interpreters  used  are  competent  to 
interpret  any  technical  or  legal  terms 
specific  to  a  particular  program  that  may 
be  important  parts  of  the  conversation. 
Nuances  in  language  and  non-verbal 
communication  can  often  assist  an 
interpreter  and  cannot  be  recognized 
over  the  phone.  Video  teleconferencing, 
if  available,  may  sometimes  help  to 
resolve  this  issue  where  necessary.  In 
addition,  where  dociunents  are  being 
discussed,  it  may  be  important  to  give 
telephonic  interpreters  adequate 
opportimity  to  review  the  dociunent 
prior  to  the  discussion  and  any 
logistical  problems  should  be  addressed. 

Using  Community  Volunteers.  In 
addition  to  consideration  of  bilingual 


staff,  staff  interpreters,  or  contract 
interpreters  (eiQier  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  by  LEP  persons,  use 
of  recipient-coordinated  community 
volunteers,  working  with,  for  instance, 
community-based  organizations  may 
provide  a  cost-effective  supplemental 
language  assistance  strategy  under 
appropriate  circiunstances.  Because 
such  volunteers  may  have  other 
demands  on  their  time,  they  may  be 
more  useful  in  providing  language 
access  for  a  recipient's  less  critical 
programs  and  activities  where  the 
provision  of  language  services  can 
reasonably  be  delayed.  To  the  extent  the 
recipient  relies  on  commiuiity 
volunteers,  it  is  often  best  to  use 
volunteers  who  are  trained  in  the 
information  or  services  of  the  program  • 
and  can  communicate  directly  with  LEP 
persons  in  their  language.  Just  as  with 
all  interpreters,  community  volunteers 
used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
translate  doctiments,  should  be 
competent  in  the  skill  of  interpreting 
and  knowledgeable  about  applicable 
confidentiality  and  impartiality  rules. 
Recipients  should  consider  formal 
arrangements  with  community-based 
organizations  that  provide  volunteers  to 
address  these  concerns  and  to  help 
ensure  that  services  are  available  more 
regularly. 

Use  of  Family  Members  or  Friends  as 
Interpreters.  Some  LEP  persons  may  feel 
more  comfortable  when  a  trusted  family 
member  or  friend  acts  as  an  interpreter. 
However,  when  a  recipient  encounters 
an  LEP  person  attempting  to  access  its 
services,  the  recipient  should  make  the 
LEP  person  aware  that  he  or  she  has  the 
option  of  having  the  recipient  provide 
an  interpreter  for  him/her  without 
charge,  or  of  using  his/her  own 
interpreter.  Although  recipients  should 
not  plan  to  rely  on  an  LEP  person's 
family  members,  fiiends,  or  other 
informal  interpreters  to  provide 
meaningful  access  to  important 
programs  and  activities,  the  recipient 
should,  except  as  noted  below,  respect 
an  LEP  person's  desire  to  use  an 
interpreter  of  his  or  her  own  choosing 
(whether  a  professional  interpreter, 
family  member,  or  friend)  in  place  of  the 
free  language  services  expressly  offered 
by  the  recipient.  However,  a  recipient 
may  not  require  an  LEP  person  to  use 
a  family  member  or  ft-iend  as  an 
interpreter. 

In  addition,  in  emergency 
circumstances  that  are  not  reasonably 
foreseeable,  a  recipient  may  not  be  able 
to  offer  free  language  services,  and 
temporary  use  of  family  members  or 
friends  as  interpreters  may  be  necessary. 
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However,  with  proper  planning  and 
implementaition,  recipients  should  be 
able  to  avoi^  most  such  situations. 


person  volimtarily  chooses 
|is  or  her  own  interpreter,  a 

luld  consider  whether 
;ord  of  that  choice,  and  of 

's  offer  of  assistance,  is 


If  the 
to  provide 
recipient  s 
making  a  n 
the  recipien 
appropriate! 

As  with  tie  use  of  other  non- 
professional interpreters,  the  recipient 
may  need  tq  consider  issues  of 
competency,  appropriateness,  conflicts 
of  interest,  ind  confidentiality  in 
determining  whether  it  should  respect 
the  desire  of  the  LEP  person  to  use  an 
interpreter  of  his  or  her  own  choosing. 
Recipients  ihould  take  reasonable  steps 
to  ascertain  [that  family,  legal  guardians, 
caretakers,  and  other  informal 
interpreters!  are  not  only  competent  in 
the  circumstances,  but  are  also 
appropriate]  in  light  of  the  circumstances 
and  subject  anatter  of  the  program, 
service  or  a^ivity,  including  protection 
of  the  recipient's  own  administrative  or 
enforcemen  t  interest  in  acoirate 
interpretatii  »n. 

hi  some  c  trcumstances,  family 
members  (especially  children)  or  friends 
may  not  be  competent  to  provide  quality 
and  accura^  interpretations.  Issues  of 
confidentiality,  privacy,  or  confUct  of 
interest  may  also  arise.  LEP  individuals 
may  feel  uncomfortable  revealing  or 
describing  Sensitive,  confidential,  or 
potentially  embarrassing  medical,  law 
enforcemeiit  (e.g.,  sexual  or  violent 
assaults),  fanily,  or  financial 
information  to  a  family  member,  friend, 
or  member  sf  the  local  community.  In 
addition,  si  ch  informal  interpreters  may 
have  a  pers  jnal  connection  to  the  LEP 
person  or  aj  i  undisclosed  conflict  of 
interest,  su(  :h  as  the  desire  to  protect 
themselves  or  another  perpetrator  in  a 
domestic  v;  olence  matter.  For  these 
reasons,  wl  ere  the  LEP  individual  has 
declined  the  express  offer  of  free 
language  aj  sistance  and  has  chosen  to 
use  a  famil;  r  member,  friend  or  other 
informal  in  terpreter,  if  a  recipient  later 
determines  that  a  family  member  or 
friend  is  not  competent  or  appropriate, 
the  recipie]  it  should  provide  competent 
interpreter  services  to  the  LEP  person  in 
place  of  or.  if  appropriate,  as  a 
supplement  to  the  LEP  individual's 
interpreter,  For  HHS  recipient  programs 
and  activit:  es,  this  is  particularly  true, 
for  exampli ',,  in  administrative  hearings, 
child  or  ad  lit  protective  service 
investigati(  ms,  situations  in  which  life, 
health,  saft  ty,  or  access  to  important 
benefits  an  i  services  are  at  stake,  or 
when  credi  bility  and  accuracy  are 
important  lo  protect  an  individual's 
rights  and  i  iccess  to  important  services. 
Where  prec  ise,  complete,  and  acciirate 


interpretations  or  translations  of 
information  and/or  testimony  are 
critical,  or  where  the  competency  of  the 
LEP  person's  interpreter  is  not 
established,  a  recipient  may  want  to 
consider  providing  its  own, 
independent  interpreter,  even  if  an  LEP 
person  wants  to  use  his  or  her  own 
interpreter  as  well. 

Extra  caution  should  be  exercised 
when  the  LEP  person  chooses  to  use  a 
minor  as  the  interpreter.  While  the  LEP 
person's  decision  should  be  respected, 
there  may  be  additional  issues  of 
competency,  confidentiality,  or  conflict 
of  interest  when  the  choice  involves 
using  minor  children  as  interpreters. 
The  recipient  should  take  reasonable 
steps  to  ascertain  whether  thte  LEP 
person's  choice  is  voluntary,  whether 
the  LEP  person  is  aware  of  the  possible 
problems  if  the  preferred  interpreter  is 
a  minor  child,  and  whether  the  LEP 
person  knows  that  a  competent 
interpreter  could  be  provided  by  the 
recipient  at  no  cost. 

Again,  while  the  use  of  a  family 
member  or  fiiend  may  be  appropriate,  if 
that  is  the  choice  of  the  LEP  person,  the 
following  are  examples  of  where  the 
recipient  should  provide  an  interpreter 
for  Uie  LEP  individual: 

•  A  woman  or  child  is  brought  to  an 
emergency  room  and  is  seen  by  an 
emergency  room  doctor.  The  doctor 
notices  the  patient's  injuries  and 
determines  that  they  are  consistent  with 
those  seen  with  victims  of  abuse  or 
neglect.  In  such  a  case,  use  of  the  spouse 
or  a  parent  to  interpret  for  the  patient 
may  raise  serious  issues  of  conflict  of 
interest  and  may,  thus,  be  inappropriate. 

•  A  man,  accompanied  by  his  wife, 
visits  an  eye  doctor  for  an  eye 
examination.  The  eye  doctor  offers  him 
an  interpreter,  but  he  requests  that  his 
wife  interpret  for  him.  The  eye  doctor 
talks  to  the  wife  and  determines  that  she 
is  competent  to  interpret  for  her 
husband  during  the  examination.  The 
wife  interprets  for  her  spouse  as  the 
examination  proceeds,  but  the  doctor 
discovers  that  the  husband  has  cataracts 
that  must  be  removed  through  surgery. 
The  eye  doctor  determines  that  the  wife 
does  not  understand  the  terms  he  is 
using  to  explain  the  diagnosis  and,  thus, 
that  she  is  not  competent  to  continue  tg 
interpret  for  her  husband.  The  eye 
doctor  stops  the  examination  and  calls 
an  interpreter  for  the  husband.  A  family 
member  may  be  appropriate  to  serve  as 
an  interpreter  if  preferred  by  the  LEP 
person  in  situations  where  the  service 
provided  is  of  a  routine  natiu^  such  as 

a  simple  eye  examination.  However,  in 
a  case  where  the  nature  of  the  service 
becomes  more  complex,  depending  on 
the  circumstances,  the  family  member 


or  friend  may  not  be  competent  to 
interpret. 

C  Written  Language  Services 
(Translation) 

Translation  is  the  replacement  of  a 
written  text  from  one  language  (source 
language)  into  an  equivalent  written  text 
in  ano&er  language  (target  language). 

What  Documents  Should  be 
Translated?  After  applying  the  four- 
factor  analysis,  a  recipient  may 
determine  that  an  effective  LEP  plan  for 
its  particular  program  or  activity 
includes  the  translation  of  vital  written 
materials  into  the  language  of  each 
frequently-encountered  LEP  group 
eligible  to  be  served  and/or  likely  to  be 
affected  by  the  recipient's  program. 

Whether  or  not  a  dociunent  (or  the 
information  it  solicits)  is  "vital"  may 
depend  upon  the  importance  of  the 
program,  information,  encoimter,  or 
service  involved,  and  the  consequence 
to  the  LEP  person  if  the  information  in 
question  is  not  provided  accurately  or  in 
a  timely  manner.  Where  appropriate, 
recipients  are  encoiuaged  to  create  a 
plan  for  consistently  determining,  over 
time  and  across  their  various  activities, 
what  documents  are  "vital"  to  the 
meaningful  access  of  the  LEP 
populations  they  serve. 

Classifying  a  docimient  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
information  on  rights  and  services. 
Awareness  of  rights  or  services  is  an 
important  part  of  "meaningful  access." 
Lack  of  awareness  that  a  particular 
program,  right,  or  service  exists  may 
effectively  deny  LEP  individuals 
meaningful  access.  Thus,  where  a 
recipient  is  engaged  in  commimity 
outreach  activities  in  furtherance  of  its 
activities,  it  should  regularly  assess  the 
needs  of  the  populations  frequently 
encountered  or  affected  by  the  program 
or  activity  to  determine  whether  certain 
critical  outreach  materials  should  be 
translated.  In  determining  what 
outreach  materials  may  be  most  useful 
to  translate,  such  recipients  may  want  to 
consider  consulting  with  appropriate 
community  organizations. 

Sometimes  a  document  includes  both 
vital  and  non-vital  information.  This 
may  be  the  case  when  the  docimient  is 
very  large.  It  may  also  be  the  case  when 
the  title  and  a  phone  nimiber  for 
obtaining  more  information  on  the 
contents  of  the  document  in  frequently- 
encountered  languages  other  than 
English  is  critical,  but  the  dociunent  is 
sent  out  to  the  general  public  and 
cannot  reasonably  be  translated  into 
many  languages.  Thus,  vital  information 
may  include,  for  instance,  the  provision 


of  information  in  appropriate  languages 
other  than  English  regarding  where  a 
LEP  person  might  obtain  an 
interpretation  or  translation  of  the 
document. 

Given  the  foregoing  considerations, 
vital  written  materials  could  include,  for 
example: 

•  Consent  and  complaint  forms. 

•  Intake  forms  with  the  potential  for 
important  consequences. 

•  Written  notices  of  eligibility 
criteria,  rights,  denial,  loss,  or  decreases 
in  benefits  or  services,  actions  affecting 
parental  custody  or  child  support,  and 
other  hearings. 

•  Notices  advising  LEP  persons  of 
fi^e  language  assistance. 

•  Written  tests  that  do  not  assess 
English  language  competency,  but  test 
competency  for  a  particular  license,  job, 
or  skill  for  which  knowing  English  is 
not  required. 

•  Applications  to  participate  in  a 
recipient's  program  or  activity  or  to 
receive  recipient  benefits  or  services. 

Nonvital  written  materials  could 
include: 

•  Hospital  menus. 

•  Third  party  documents,  forms,  or 
pamphlets  distributed  by  a  recipient  as 
a  public  service. 

•  For  a  non-governmental  recipient, 
government  documents  and  forms. 

•  Large  documents  such  as 
eiuollment  handbooks  (although  vital 
information  contained  in  large 
documents  may  need  to  be  translated). 

•  General  information  about  the 
program  intended  for  informational 
purposes  only. 

Into  What  Languages  Should 
Documents  be  Translated?  The 
languages  spoken  by  the  LEP 
individuals  with  whom  the  recipient 
has  contact  determine  the  languages 
into  which  vital  documents  should  be 
translated.  A  distinction  should  be 
made,  however,  between  languages  that 
are  frequently  encountered  by  a 
recipient  and  less  commonly- 
encountered  languages.  Some  recipients 
may  serve  communities  in  large  cities  or 
across  the  country.  They  regularly  serve 
LEP  persons  who  speak  dozens  and 
sometimes  over  100  different  languages. 
To  translate  all  written  materials  into  all 
of  those  languages  is  unrealistic. 
Although  recent  technological  advances 
have  made  it  easier  for  recipients  to 
store  and  share  translated  documents, 
such  an  imdertaking  would  incur 
substantial  costs  and  require  substantial 
resources.  Nevertheless,  well- 
substantiated  claims  of  lack  of  resources 
to  translate  all  vital  documents  into 
dozens  of  languages  do  not  necessarily 
relieve  the  recipient  of  the  obligation  to 
translate  those  dociunents  into  at  least 
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several  of  the  more  frequently- 
encountered  languages  and  to  set 
benchmarks  for  continued  translations 
into  the  remaining  languages  over  time. 
As  a  result,  the  extent  of  the  recipient's 
obligation  to  provide  written  . 
translations  of  documents  should  be 
determined  by  the  recipient  on  a  case- 
by-case  basis,  looking  at  the  totality  of 
the  circumstances  in  light  of  the  four- 
factor  analysis.  Because  translation  is 
usually  a  one-time  expense, 
consideration  should  be  given  to 
whether  the  up-firont  cost  of  translating 
a  document  (as  opposed  to  oral 
interpretation)  should  be  amortized  over 
the  likely  lifespan  of  the  document 
when  applying  this  four-factor  analysis. 
Safe  Harbor.  Many  recipients  would 
like  to  ensure  with  greater  certainty  that 
they  comply  with  their  Title  VI 
obligations  to  provide  written 
translations  in  languages  other  than 
English.  Paragraphs  fa)  and  (b)  outline 
the  circumstances  that  can  provide  a 
"safe  harbor"  for  recipients  regarding 
the  requirements  for  translation  of 
written  materials.  A  "safe  harbor" 
means  that  if  a  recipient  provides 
written  translations  under  these 
circumstances,  such  action  ydll  be 
considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations. 

The  failure  to  provide  written 
translations  under  the  circumstances 
outlined  in  paragraphs  (a)  and  (b)  does 
not  mean  there  is  non-compliance. 
Rather,  they  provide  a  common  starting 
point  for  recipients  to  consider  whether 
and  at  what  point  the  importance  of  the 
service,  benefit,  or  activity  involved:  the 
nature  of  the  information  sought;  and 
the  number  or  proportion  of  LEP 
persons  served  call  for  written 
translations  of  commonly-used  forms 
into  frequently-encoimtered  languages 
other  than  English.  Thus,  these 
paragraphs  merely  provide  a  guide  for 
recipients  that  would  like  greater 
certainty  of  compliance  than  can  be 
provided  by  a  fact-intensive,  four-factor 
analysis. 

Example:  Even  if  the  safe  harbors  are 
not  used,  if  wrritten  translation  of  a 
certain  document(s)  would  be  so 
burdensome  as  to  defeat  the  legitimate 
objectives  of  its  program,  the  translation 
of  the  written  materials  is  not  necessary. 
Other  ways  of  providing  meaningful 
access,  such  as  effective  oral 
interpretation  of  certain  vital 
documents,  may  be  acceptable  under 
such  circumstances. 

Safe  Harbor.  The  following  actions 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations: 


(a)  The  HHS  recipient  provides 
written  translations  of  vital  documents 
for  each  eUgible  LEP  language  group 
that  constitutes  five  percent  or  1 ,000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  documents,  if  needed,  can  be 
provided  orally;  or 

(b)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  trfuislate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  safe  harbor  provisions  apply  to 
the  translation  of  written  documents 
only.  They  do  not  affect  the  requirement 
to  provide  meaningful  access  to  LEP 
individuals  through  competent  oral 
interpreters  where  an  application  of  the 
four  factor  test  leads  to  the 
determination  that  oral  language 
services  are  needed  and  are  reasonable. 
Conversely,  oral  interpretation  of 
documents  may  not  substitute  for 
translation  of  vital  wTitten  documents. 
For  example,  oral  interpretation  of  the 
rules  of  a  half-way  house  or  residential 
treatment  center  may  not  substitute  for 
translation  of  a  short  document 
containing  the  rules  of  the  half-way 
house  or  residential  treatment  center 
and  the  consequences  of  violating  those 
rules. 

Vn.  Elements  of  Effective  Plan  on 
Language  Assistance  for  LEP  Persons 

If,  after  completing  the  four-factor 
analysis,  a  recipient  determines  that  it 
should  provide  language  assistance 
services,  a  recipient  may  develop  an 
implementation  plan  to  address  the 
identified  needs  of  the  LEP  populations 
it  serves.  Such  recipients  have 
considerable  flexibility  in  developing 
this  plan.  The  development  and 
maintenance  of  a  periodically  updated 
written  plan  on  language  assistance  for 
LEP  persons  ("LEP  plan")  for  use  by  a 
recipient's  employees  who  serve  or 
interact  with  the  public  could  be  an 
appropriate  and  cost-effective  means  of 
documenting  compliance  with  Title  VI 
and  providing  a  framework  for  the 
provision  of  timely  and  reasonable 
language  assistance.  Moreover,  such 
written  plans  may  provide  additional 
benefits  to  a  recipient's  managers  in  the 
areas  of  training,  administration, 
planning,  and  budgeting.  These  benefits 
may  lead  recipients  to  document  in  a 
written  LEP  plan  their  language 
assistance  services,  and  how  staff  and 
LEP  persons  can  access  those  services. 
Despite  these  benefits,  certain  HHS 
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I  wo  factors  in  the  four-factor 
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(2)  Language  Assistance  Measures 

An  effective  LEP  plan  would  likely 
include  information  about  the  ways  in 
which  language  assistance  will  be 
provided.  For  instance,  recipients  may 
want  to  include  information  on  at  least 
the  following: 

•  Types  of  language  services 
available. 

•  How  staff  can  obtain  those  services. 

•  How  to  respond  to  LEP  callers. 

•  How  to  respond  to  written 
communications  from  LEP  persons. 

•  How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with    - 
recipient  staff. 

•  How  to  ensure  competency  of 
interpreters  and  translation  services. 

(3)  Training  Staff 

An  effective  LEP  plan  would  likely 
include  a  process  for  identifying  staff 
who  need  to  be  traioed  regarding  the 
recipient's  LEP  plan,  a  process  for 
training  them,  and  the  identification  of 
the  outcomes  of  the  trsiining.  Staff 
should  know  their  obligations  to 
provide  meaningful  access  to 
information  and  services  for  LEP 
persons.  An  effective  LEP  plan  may 
include  training  to  ensure  that: 

•  Staff  know  about  LEP  policies  and 
procedures. 

•  Staff  having  contact  with  the  public 
are  trained  to  work  effectively  with  in- 
person  and  telephone  interpreters. 

Recipients  may  want  to  include  this 
training  as  part  of  the  orientation  for 
new  employees.  It  may  be  important  to 
take  reasonable  steps  to  see  to  it  that  all 
employees  in  public  contact  positions 
are  properly  trained.  Recipients  have 
flexibility  in  deciding  the  manner  in 
which  the  training  is  provided.  The 
more  frequent  the  contact  with  LEP 
persons,  the  greater  the  need  will  be  for 
in-depth  training.  Staff  with  fittle  or  no 
contact  with  LEP  persons  may  only  have 
to  be  aware  of  an  LEP  plan.  However, 
management  staff,  even  if  they  do  not 
interact  regularly  with  LEP  persons, 
should  be  fully  aware  of  and  understand 
the  plan  so  they  can  reinforce  its 
importance  and  ensure  its 
implementation  by  staff. 

(4)  Providing  Notice  to  LEP  Persons 

An  effective  LEP  plan  would  likely 
include  a  description  of  the  process  by 
which  to  provide  notice  of  the  services 
that  are  available  to  the  LEP  persons  it 
serves  or,  to  the  extent  that  a  service 
area  exists,  that  reside  in  its  service  area 
and  are  eligible  for  services.  Once  a 
recipient  has  decided,  based  on  the  four 
factors,  that  it  will  provide  language 
services,  it  may  be  important  for  the 
recipient  to  let  LEP  persons  know  that 


those  services  are  available  and  that 
they  are  free  of  charge.  Recipients 
should  provide  this  notice  in  a  language 
LEP  persons  will  understand.  Examples 
of  notification  that  recipients  may  want 
to  consider  include: 

•  Posting  signs  in  intake  areas  and 
other  entry  points.  When  language 
assistance  is  needed  to  ensure 
meaningful  access  to  information  and 
services,  it  is  important  to  provide 
notice  in  appropriate  languages  in 
intake  areas  or  initial  points  of  contact 
so  that  LEP  persons  can  learn  how  to 
access  those  language  services.  This  is 
particularly  true  in  areas  with  high 
volumes  of  LEP  persons  seeking  access 
to  certain  health,  safety,  or  public 
benefits  and  services,  or  activities  run 
by  HHS  recipients.  For  instance,  signs 
in  intake  offices  could  state  that  free 
language  assistance  is  available.  The 
signs  should  be  translated  into  the  most 
common  languages  encountered.  They 
should  explain  how  to  get  the  language 
help." 

•  Stating  in  outreach  documents  that 
language  services  are  available  from  the 
recipient.  Annoimcements  could  be  in, 
for  instance,  brochures,  booklets,  and  in 
outreach  and  recruitment  information. 
These  statements  should  be  translated 
into  the  most  common  languages  and 
could  be  "tagged"  onto  the  front  of 
common  documents. 

•  Working  with  community-based 
organizations  and  other  stakeholders  to 
inform  LEP  individuals  of  the 
recipients'  services,  including  the 
availability  of  language  assistance 
services. 

•  Using  a  telephone  voice  mail  menu. 
The  menu  could  be  in  the  most  common 
languages  encountered,  and  provide 
information  about  available  language 
assistance  services  and  how  to  get  them. 

•  Including  notices  in  local 
newspapers  in  languages  other  than 
English. 

•  Providing  notices  on  non-English- 
language  radio  and  television  stations 
about  the  available  language  assistance 
services  and  how  to  get  them. 

•  Presentations  and/or  notices  at 
schools  and  religious  organizations. 

(5)  Monitoring  and  Updating  the  LEP 
Plan 

An  effective  LEP  plan  would  likely 
include  a  process  for  a  recipient  to 
monitor  its  implementation  of  its  plan 
and  for  updating  its  plan  as  necessary. 
For  example,  determining,  on  an 
ongoing  basis,  whether  new  documents, 


"The  Social  Security  Administration  has  made 
such  signs  available  at  http://www.ssa.gov/ 
multilanguage/langlistl.htm,  which  also  can  be 
accessed  at  http://www.lep.gov.  These  signs  could, 
for  example,  be  modified  for  recipient  use. 


programs,  services,  and  activities  need 
to  be  made  accessible  for  LEP 
individuals  may  be  appropriate,  and 
recipients  may  want  to  provide  notice  of 
any  changes  in  services  to  the  LEP 
public  and  to  employees.  In  addition, 
changes  in  demographics,  types  of 
services,  or  other  needs  may  require 
annual  reevaluation  of  an  LEP  plan. 
Less  frequent  reevaluation  may  be  more 
appropriate  where  demographics, 
services,  and  needs  are  more  static.  One 
good  way  to  evaluate  the  LEP  plan  may 
be  to  seek  feedback  fi-om  the 
commimity. 

In  their  reviews,  recipients  may  want 
to  consider  assessing  changes  in: 

•  CiuTent  LEP  populations  in  service 
area  or  population  affected  or 
encountered. 

•  Frequency  of  encoimters  with  LEP 
language  groups. 

•  Nature  and  importance  of  activities 
to  LEP  persons. 

•  Availability  of  resoiuces,  including 
technological  advances  and  sources  of 
additional  resources,  and  the  costs 
imposed. 

•  Whether  existing  assistance  is 
meeting  the  needs  of  LEP  persons. 

'      •  Whether  staff  knows  and 
understands  the  LEP  plan  and  how  to 
implement  it. 

•  Whether  identified  sources  for 
assistance  are  still  available  and  viable. 

In  addition  to  these  five  elements, 
effective  plans  set  clear  goals  and 
establish  management  accountability. 
Some  recipients  may  also  want  to 
consider  whether  they  should  provide 
opportimities  for  community  input  and 
planning  throughout  the  process. 

Vm.  Voluntary  Compliance  Effort 

The  goal  for  Title  VI  and  Title  VI 
regulatory  enforcement  is  to  achieve 
volimtary  compliance.  The  requirement 
to  provide  meaningful  access  to  LEP 
persons  is  enforced  and  implemented  by 
the  HHS  Office  for  Civil  Rights  through 
the  procedures  identified  in  the  Title  VI 
regulations.  These  procedures  include 
complaint  investigations,  compliance 
reviews,  efforts  to  secure  volimtary 
compliance,  and  technical  assistance. 

The  Office  for  Civil  Rights,  and  the 
entire  Department,  are  committed  to 
assisting  recipients  of  HHS  financial 
assistance  in  complying  with  their 
obligations  under  Title  VI  of  the  Civil 
Rights  Act  of  1964.  HHS  believes  that, 
on  the  whole,  its  recipients  genuinely 
desire  to  comply  with  their  obligations, 
but  that  some  may  lack  knowledge  of 
what  is  required  of  them  or  information 
concerning  the  resoiuces  that  are 
available  to  them  that  would  assist  in 
meeting  their  Title  VI  obligations. 
Accordingly.  HHS  is  committed  to 


engaging  in  outreach  to  its  recipients 
and  to  being  responsive  to  inquiries 
from  its  recipients.  Through  its 
Administration  on  Children  and 
Families,  Administration  on  Health  Care 
Quality  and  Research,  Administration 
on  Aging,  Centers  for  Medicare  and 
Medicaid  Services,  Health  Resources 
Services  Administration,  Office  for  Civil 
Rights,  and  Office  of  Minority  Health, 
HHS  provides  a  variety  of  practical 
technical  assistance  to  recipients  to 
assist  them  in  serving  LEP  persons.  This 
technical  assistance  includes  translated 
forms  and  vital  documents;  training  and 
information  about  best  practices;  and 
grants  and  model  demonstration  funds 
for  LEP  services.  HHS  also  provides  a 
variety  of  services  for  LEP  persons  who 
come  in  contact  with  the  Department. 
These  services  include  oral  language 
assistance  services  such  as  language 
lines  and  interpreters,  translation  of 
written  materials,  and  foreign  language 
Web  sites. 

Further,  HHS  is  committed  to  working 
with  representatives  of  state  and  local 
health  and  social  service  agencies, 
organizations  of  such  agencies,  hospital 
associations,  medical  and  dental 
associations  and  managed  care 
organization  to  identify  and  share  model 
plans,  examples  of  best  practices,  cost- 
saving  approaches,  and  information  on 
other  available  resources,  and  to 
mobilize  these  organizations,  to  educate 
their  members  on  these  matters. 

HHS  continues  to  explore  how  it  can 
share  with  its  recipients  language 
assistance  measures,  resoiu-ces,  cost- 
containment  approaches,  and  other 
information  and  knowledge,  developed 
with  respect  to  its  own  federally 
conducted  programs  and  activities,  and 
welcomes  suggestions  and  comments  in 
this  regard.  The  HHS  Office  for  Civil 
Rights,  in  conjunction  with  other  HHS 
components,  through  direct  contact  and 
its  Web  site  at  http://www.hhs/gov/ocr, 
will  continue  to  provide  technical 
assistance  that  assists  HHS  recipients  in 
imderstanding  and  complying  vdth  their 
obligations  under  Title  VI,  and  assists 
recipients  and  the  public  by  identifying 
resources  offered  by  the  Office  for  Civil 
Rights  and  other  HHS  components  that 
facilitate  compfiance  with  Title  VI,  with 
respect  to  LEP  persons.  This  and  other 
helpful  information  may  also  be 
accessed  at  http://www.lep.gov. 

The  Title  VI  regulations  provide  that 
HHS  will  investigate  whenever  it 
receives  a  complaint,  report,  or  other 
information  that  alleges  or  indicates 
possible  noncompliance  with  Title  VI  or 
its  regulations.  If  the  investigation 
results  in  a  finding  of  compliance,  HHS 
will  inform  the  recipient  in  writing  of  " 
this  determination,  including  the  basis 


for  the  determination.  However,  if  a  case 
is  fully  investigated  and  results  in  a 
finding  of  noncompfiance,  HHS  must 
inform  the  recipient  of  the 
noncompliance  through  a  Letter  of 
Findings  that  sets  out  the  areas  of 
noncompliance  and  the  steps  Lhat  must 
be  taken  to  correct  the  noncompliance. 
It  must  attempt  to  seciue  volimtary 
compliance  through  informal  means.  If 
the  matter  cannot  be  resolved 
informally,  HHS  must  secure 
compliance  through  the  termination  of 
federal  assistance  after  the  HHS 
recipient  has  been  given  an  opportunity 
for  an  administrative  hearing  and/or  by 
referring  the  matter  to  DOJ  to  seek 
injunctive  relief  or  pursue  other 
enforcement  proceedings.  HHS  engages 
in  voluntary  compliance  efforts  and 
provides  technical  assistance  to 
recipients  at  all  stages  of  an 
investigation.  During  these  efforts,  HHS 
proposes  reasonable  timetables  for 
achieving  compliance  and  consults  with 
and  assists  recipients  in  exploring  cost- 
effective  ways  of  coming  into 
compliance.  In  determining  a  recipient's 
compliance  with  the  Title  VI 
regulations,  HHS's  primary  concern  is  to 
ensure  that  the  recipient's  policies  and 
procedures  provide  meaningful  access 
for  LEP  persons  to  the  recipient's 
programs  and  activities. 

While  all  recipients  must  work 
toward  building  systems  that  will 
ensure  access  for  LeP  individuals,  HHS 
acknowledges  that  the  implementation 
of  a  comprehensive  system  to  serve  LEP 
individuals  is  a  process  and  that  a 
system  will  evolve  over  time  as  it  is 
implemented  and  periodically 
reevaluated.  As  recipients  take     i 
reasonable  steps  to  provide  meaningful 
access  to  federally  assisted  programs 
and  activities  for  LEP  persons,  HHS  will 
look  favorably  on  intermediate  steps 
recipients  take  that  are  consistent  with 
this  Guidance,  and  that,  as  part  of  a 
broader  implementation  plan  or 
schedule,  move  their  service  delivery 
system  toward  providing  full  access  to 
LEP  persons.  This  does  not  excuse 
noncompliance  with  Title  VI,  but 
instead  recognizes  that  full  compliance 
in  all  areas  of  a  recipient's  activities  and 
for  all  potential  language  minority 
groups  may  reasonably  require  a  series 
of  implementing  actions  over  a  period  of 
time.  However,  in  developing  any 
phased  implementation  schedule,  HHS 
recipients  should  ensiue  that  the 
provision  of  appropriate  assistance  for 
significant  LEP  populations  or  with 
respect  to  activities  having  a  significant 
impact  on  the  health,  safety,  legal  rights, 
or  livelihood  of  beneficiaries  is 
addressed  first.  Recipients  are 
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persons.  Over  the  past  three  decades,  OCR 
has  conducted  thousands  of  investigations 
and  reviews  involving  language  differences 
that  affect  the  access  of  LEP  persons  to 
medical  care  and  social  services.  This 
'guidance  synthesizes  the  legal  requirements 
that  OCR  has  been  enforcing  for  over  three 
decades. 

4.  Q.  Who  is  covered  by  the  guidance? 
A.  Covered  entities  include  any  state  or 

local  agency,  private  institution  or 
organization,  or  any  public  or  private 
individual  that  (Ij  Operates,  provides  or 
engages  in  health,  or  social  service  programs 
and  activities,  and  (2)  receives  Federal 
financial  assistance  from  HHS  directly  or 
through  another  recipient/covered  entity. 
Examples  of  coverecj  entities  include  bu<  are 
not  limited  to  the  following  entities,  which 
may  receive  federal  financial  assistance: 
hospitals,  nursing  homes,  home  health 
agencies,  managed  care  organizations, 
universities  and  other  entities  with  health  or 
social  service  research  programs;  state, 
county  and  local  health  agencies;  state 
Medicaid  agencies;  state,  county  and  local 
welfare  agencies;  federally-funded  programs 
for  families,  youth  and  children;  Head  Start 
programs;  public  and  private  contractors, 
subcontractors  and  vendors;  physicians;  and 
other  providers  who  receive  Federal  financial 
assistance  from  HHS. 

5.  Q.  How  does  the  guidance  affect  small 
practitioners  and  providers  who  are 
recipients  of  federal  financial  assistance? 

A.  Small  practitioners  and  providers  will 
have  considerable  flexibility  in  determining 
precisely  how  to  fulfill  their  obligations  to 
take  reasonable  steps  to  ensure  meaningful 
access  for  persons  with  limited  English 
proficiency.  OCR  will  assess  compliance  on 
a  case  by  case  basis  and  will  take  into 
account  the  following  factors:  (1)  The  number 
or  proportion  of  LEP  persons  eligible  to  be 
served  or  likely  to  be  encountered  by  the 
recipient's  program,  activity  or  service;  (2) 
the  frequency  with  which  LEP  individuals 
come  in  contact  with  the  program,  activity  or 
service;  (3)  the  nature  and  importance  of  the 
program,  activity,  or  service  provided  by  the 
recipient;  and  (4)  the  resources  available  to 
the  recipient  and  costs.  There  is  no  "one  size 
fits  all"  solution  for  Title  VI  compliance  with 
respect  to  LEP  persons,  and  what  constitutes 
"reasonable  steps"  for  large  providers  may 
not  be  reasonable  where  small  providers  are 
concerned.  Thus,  smaller  recipients  with 
smaller  budgets  will  not  he  expected  to 
provide  the  same  level  of  language  services 
as  larger  recipients  with  larger  budgets.  OCR 
will  continue  to  be  available  to  provide 
technical  Assistance  to  HHS  recipients, 
including  sole  practitioners  and  other  small 
recipients,  seeking  to  operate  an  effective 
language  assistance  program  and  to  comply 
with  Title  VI. 

6.  Q.  The  guidance  identifies  some  specific 
circumstances  which  OCR  will  consider  to  be 
strong  evidence  that  a  program  is  in 
compliance  with  its  obligation  under  Title  VI 
to  provide  written  materials  in  languages 
other  than  English.  Does  this  mean  that  a 
recipient/covered  entity  will  be  considered 
out  of  compliance  with  Title  VI  if  its  program 
does  not  fall  within  these  circumstances? 

"^A.  No.  The  circumstances  outlined  in  the 
guidance  are  intended  to  identify 


circumstances  which  amount  to  a  "safe 
harbor"  for  recipients  who  desire  greater 
certainty  with  respect  to  their  obligations  to 
provide  written  translations.  This  means  that 
if  a  recipient  provides  written  translations 
under  these  circumstances,  such  action  will 
be  considered  strong  evidence  of  compliance 
with  the  recipient's  written-translation 
obligations.  However,  the  failure  to  provide 
written  translations  under  the  circumstances 
outlined  in  the  "safe  harbor'does  not  mean 
there  is  non-compliance.  Rather,  the  safe 
harbor  provides  a  tool  which  recipients  may 
use  to  consider  whether  the  number  or 
proportion  of  LEP  persons  served  call  for 
written  translations  of  vital  documents  into 
frequently  encountered  languages  other  than 
English.  However,  even  if  the  safe  harbors  are 
not  used,  if  written  translation  of  certain 
documents  would  be  so  financially 
burdensome  as  to  defeat  the  legitimate 
objectives  of  its  program,  the  translation  of 
the  written  materials  is  not  necessary.  Other 
ways  of  providing  meaningful  access,  such  as 
effective  oral  interpretation  of  certain  vital 
documents,  might  be  acceptable  under  such 
circumstances  when,  upon  application  of  the 
four  factors,  translation  services  are  required. 

7.  Q.  The  guidance  makes  reference  to 
"vital  documents"  and  notes  that,  in  certain 
circumstances,  a  recipient/covered  entity 
may  have  to  translate  such  documents  into' 
other  languages.  What  is  a  vital  document? 

A.  As  clarified  by  the  guidance,  the  extent 
of  Title  VI  obligations  will  be  evaluated 
based  on  a  four-factor  test  including  the 
nature  or  importance  of  the  service.  In  this 
regard,  the  guidance  points  out  that 
documents  deemed  "vital"  to  the  access  of 
LEP  persons  to  programs  cind  services  may 
often  have  to  be  translated.  Whether  or  not 
a  document  (or  the  information  it  contains  or 
solicits)  is  "vital"  may  depend  upon  the    ' 
importance  of  the  program,  information, 
encounter,  or  service  involved,  and  the 
consequence  to  the  LEP  person  if  the 
information  in  question  is  not  provided 
accurately  or  in  a  timely  manner.  Where 
appropriate,  recipients  are  encouraged  to 
create  a  plan  for  consistently'  determining, 
over  time  and  across  their  various  activities, 
what  documents  are  "vital"  to  th^ 
meaningful  access  of  the  LEP  populations 
they  serve.  Thus,  vital  documents  could 
include,  for  instance,  consent  and  complaint 
fopms.  intake  forms  with  potential  for 
important  health  consequences,  written 
notices  of  eligibility  criteria,  rights,  denial, 
loss,  or  decreases  in  benefits  or  services, 
actions  affecting  parental  custody  or  child 
support,  and  other  hearings,  notices  advising 
LEP  persons  of  free  language  assistance, 
written  tests  that  do  not  assess  English 
language  competency,  but  test  competency 
for  a  particular  license,  job  or  skill  for  which 
knowing  English  is  not  required,  or 
applications  to  participate  in  a  recipient's 
program  or  activity  or  to  receive  recipient 
benefits  or  services. 

8.  Q.  Will  reci  plenty  covered  entities  have 
to  translate  large  documents  such  as  managed 
care  enrollment  handbooks? 

A.  Not  necessarily.  Some  large  documents 
may  contain  no  vital  information,  and  others 
will  contain  vital  information  that  will  have 
to  be  translated.  Again,  the  obligation  to 


translate  will  depend  on  application  of  the 
four  factors.  In  this  context,  vital  information 
may  include,  for  instance,  the  provision  of 
information  in  appropriate  languages  other 
than  English,  or  identifying  where  a  LEP 
person  might  obtain  an  interpretation  or 
translation  of  the  document.  However, 
depending  on  the  circumstances,  large 
documents  such  as  enrollment  handbooks 
may  not  need  to  be  translated  or  may  not 
need  to  be  translated  in  their  entirety. 

9.  Q.  May  an  LEP  person  use  a  family 
member  or  friend  as  his  or  her  interpreter? 

A.  Some  LEP  persons  may  feel  more 
comfortable  when  a  trusted  family  member  or 
friend  acts  as  an  interpreter.  When  an  LEP 
person  attempts  to  access  the  services  of  a 
recipient  of  federal  financial  assistance,  who 
upon  application  of  the  four  factors  is 
required  to  provide  an  interpreter,  the 
recipient  should  make  the  LEP  person  aware 
that  he  or  she  has  the  option  of  having  the 
recipient  provide  an  interpreter  for  him/her 
without  charge,  or  of  using  his/her  own 
interpreter.  Recipients  should  also  consider 
the  special  circumstances  discussed  in  the 
guidance  that  may  affect  whether  a  family 
member  or  friend  should  serve  as  an 
interpreter,  such  as  whether  the  situation  is 
an  emergency,  and  concerns  over 
competency,  confidentiality,  privacy,  or 
conflict  of  interest. 

10.  Q.  May  a  recipient/covered  entity 
require  a  LEP  person  to  use  a  family  member 
or  a  friend  as  his  or  her  interpreter? 

A.  No. 

11.  Q.  How  does  low  health  literacy,  non- 
literacy,  non-written  languages,  blindness 
and  deafness  among  LEP  populations  affect 
the  responsibilities  of  federal  fund 
recipients? 

A.  Effective  communication  in  any 
language  requires  an  understanding  of  the 
literacy  levels  of  the  eligible  populations. 
However,  where  a  LEP  individual  has  a 
limited  understanding  of  health  matters  or 
cannot  read,  access  to  the  program  is 
complicated  by  factors  not  generally  directly 
related  to  national  origin  or  language  and 
thus  ig^ot  a  Title  Vi  issue.  Under  these 
circumstances,  a  recipient  should  provide 
remedial  health  information  to  the  same 
extent  that  it  would  provide  such 
information  to  English-speakers.  Similarly,  a 
recipient  should  assist  LEP  individuals  who 
cannot  read  in  understanding  written 
materials  as  it  would  non-literate  English- 
speakers.  A  non-written  language  precludes 
the  translation  of  documents,  but  does  not 
affect  the  responsibility  of  the  recipient  to 
communicate  the  vital  information  contained 
in  the  document  or  to  provide  notice  of  the 
availability  of  oral  translation.  Of  course, 
other  law  may  be  implicated  in  this  context. 
For  instance.  Section  504  of  the 
Rehabilitation  Act  of  1973  requires  that 
federal  fund  recipients  provide  sign  language 
and  oral  interpreters  for  people  who  have 
hearing  impairments  and  provide  materials 
in  alternative  formats  such  as  in  large  print, 
braille  or  on  tape  for  individuals  with  visual 
impafrments;  and  the  Americans  with 
Disabilities  Act  imposes  similar  requirements 
on  health  and  human  service  providers. 

12.  Q.  What  assistance  is  available  to  help 
to  recipients  who  wish  to  come  into 
compliance  with  Title  VI? 


A.  For  over  three  decades,  OCR  has 
provided  substantial  technical  assistance  to 
recipient/covered  entities  who  are  seeking  to 
ensure  that  LEP  persons  can  meaningfully 
access  thefr  programs  or  services.  Our 
■    regional  staff  is  prepared  to  work  with 
recipients  to  help  them  meet  their  obligations 
under  Title  VI.  As  part  of  its  technical 
assistance  services,  OCR  can  help  identify 
best  practices  and  successful  strategies  used 
by  other  federal  fund  recipients,  identify 
sources  of  federal  reimbursement  for 
translation  services,  and  point  providers  to 
other  resources. 

In  addition,  the  entire  Department  is  also 
committed  to  assisting  recipients  of  HHS 
financial  assistance  in  complying  with  their 
obligations  under  Title  VI  of  the  Civil  Rights 
Act  of  1964.  Through  its  Administration  on 
Children  and  Families,  Administration  on 
Health  Care  Quality  and  Research, 
Administration  on  Aging,  Centers  for 
Medicare  and  Medicaid  Services,  Health 
Resources  and  Services  Administration, 
Office  for  Civil  Rights,  Office  of  Minority 
Health  and  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS 
provides  a  variety  of  practical  technical 
assistance  to  recipients  to  assist  them  in 
serving  LEP  persons.  This  technical 
assistance  includes  translated  forms  and  vital 
documents;  training  and  information  about 
best  practices;  and  grants  and  model 
demonstration  funds  for  LEP  services.  HHS 
believes  that,  on  the  whole,  its  recipients 
genuinely  desire  to  comply  with  their 
obligations,  and  that  increased  understanding 
of  compliance  responsibilities  and 
knowledge  about  cost-effective  resources  that 
are  increasingly  available  to  them,  will  assist 
recipients/covered  entities  in  meeting  Title 
VI  obligations.  Accordingly.  HHS  is 
committed  to  providing  outreach  to  its 
recipients  and  to  being  responsive  to  queries 
from  its  recipients.  It  is  also  committed  to 
working  with  representatives  of  state  and 
local  health  and  social  service  agencies, 
organizations  of  such  agencies,  hospital 
associations,  medical  and  dental  associations 
and  managed  care  organizations  to  identify 
and  share  model  plans,  examples  of  best 
practices,  cost-saving  approaches,  and 
information  on  other  available  resources,  and 
to  mobilize  these  organizations  to  educate 
their  members  on  these  matters.  HHS  will 
continue  to  promote  best  practices  in 
language  access  and  fund  model 
demonstration  programs  in  this  area.  The 
HHS  Office  for  Civil  Rights,  in  conjunction 
with  other  HHS  components,  will  continue  to 
provide  technical  assistance  and  outreach  to 
HHS  recipients  to  assist  them  in 
understanding  and  complying  with  their 
obligations  under  Title  VI  and  to  provide 
information  to  recipients  and  the  public 
through  its  Web  site  at  bttp://w\%'w.hhs/gov/ 
OCT.  LEP  information  and  resources  can  also 
be  found  at  http://www.lep.gov. 

13.  Q.  How  will  OCR  enforce  compliance      > 
by  recipient/covered  entities  with  the  LEP 
requirements  of  Title  VI? 

A.  The  goal  for  Title  VI  and  Title  VI 
regulatory  enforcement  is  to  achieve 
voluntary  compliance.  The  requirement  to 
take  reasonable  steps  to  provide  meaningful 
access  to  LEP  persons  is  enforced  and 


implemented  by  OCR  through  the  procedures 
identified  in  the  Title  VI  regulations.  These 
procedures  include  complaint  investigations, 
compliance  reviews,  efforts  to  secure 
voluntary  compliance,  and  technical 
assistance. 

The  Title  VI  regulations  provide  that  OCR 
will  investigate  whenever  it  receives  a 
complaint,  report,  or  other  information  that 
alleges  or  indicates  possible  noncompliance 
with  Title  VI  or  its  regulations.  If  the 
investigation  results  in  a  finding  of 
compliance.  OCR  will  inform  the  recipient  in 
writing  of  this  determination,  including  the 
basis  for  the  determination.  However,  if  a 
case  is  fully  investigated  and  results  in  a 
finding  of  noncompliance,  OCR  must  inform 
the  recipient  of  the  noncompliance  through 
a  Letter  of  Findings  that  sets  out  the  areas  of 
noncompliance  and  the  steps  that  must  be 
taken  to  correct  the  noncompliance.  It  must 
attempt  to  secure  voluntary  compliance 
through  informal  means.  If  the  matter  cannot 
be  resolved  informally,  OCR  may  secure 
compliance  through  the  termination  of 
federal  assistance  after  the  recipient  has  been 
given  an  opportunity  for  an  administrative 
hearing.  OCR  may  also  refer  the  matter  to  the 
Department  of  Justice  to  secure  compliance 
through  any  other  means  authorized  by  law. 

At  all  stages  of  an  investigation,  OCR 
engages  in  voluntary  compliance  efforts  i^nd 
provides  technical  assistance  to  recipients. 
During  these  efforts,  OCR  proposes 
reasonable  timetables  for  achieving 
compliance  and  consults  with  and  assists 
recipients  in  exploring  cost-effective  ways  of 
coming  into  compliance.  In  determining  a 
recipient's  compliance  with  the  Title  VI 
regulations,  OCR's  primary  concern  is  to 
ensure  that  the  recipient's  policies  and 
procedures  contain  reasonable  steps  to 
provide  meaningful  access  for  LEP  persons  to 
the  recipient's  programs,  activities  or 
services.  As  a  result,  the  vast  majority  of  all 
complaints  have  been  resolved  through  such 
voluntary  efforts. 

14.  Q.  Does  issuing  this  guidance  mean 
that  OCR  will  be  changing  how  it  enforces 
compliance  with  Title  VI? 

A.  No.  How  OCR  enforces  Title  VI  is 
governed  by  the  Title  VI  implementing 
regulations.  The  methods  and  procedures 
used  to  investigate  and  resolve  complaints, 
and  conduct  compliance  reviews,  have  not 
changed. 

.    15.  Q.  What  is  HHS  doing  to  promote 
access  for  LEP  persons  to  its  own  programs 
and  services? 

A.  HHS  provides  a  variety  of  services  for 
LEP  persons  who  come  in  contact  with  the 
Department.  These  sen/ices  include  oral 
language  assistance  services  such  as  language 
lines  and  interpreters;  translation  of  written 
materials;  and  foreign  language  web  sites. 
HHS  will  continue  to  explore  how  it  can 
share  with  its  recipients  language  assistance 
measures,  resources,  cost-contaiiiment 
approaches,  and  other  information  and 
knowledge,  developed  with  respect  to  its 
owfffederal'y  conducted  programs  and 
activities,  and  welcomes  any  suggestions  in 
this  regard. 

(FR  Doc.  03-20179  Filed  8-6-03;  8:45  am] 
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DEPARTMENT  OF  HEALTKJkND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[ATSDR-194J 

Public  Health  Assessments  Completed 


agency:  Ag  mcy 

and  Disease 
Department 
Services  (H  iS) 
action:  Not  ce 


for  Toxic  Substances 
Registry  (ATSDR), 
of  Health  and  Human 


SUMMARY:  T  lis  notice  announces  those 
sites  for  wh  ch  ATSDR  has  completed 
public  heall  h  assessments  during  the 
period  from  January  2003  through 
March  2003 .  This  list  includes  sites  that 
are  on  or  pr  jposed  for  inclusion  on  the 
National  Pr  orities  List  (NPL),  and 
includes  sit  js  for  which  assessments 
were  prepaj  ed  in  response  to  requests  • 
from  the  pu  jlic. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  C.  VNlilliams,  P.E..  DEE.  Assistant 
Surgeon  Ge  leral.  Director.  Division  of 
Health  Asse  ssment  and  Consultation, 
Agency  for  Toxic  Substances  and 
Disease  Reg  stry,  1600  Clifton  Road. 
NE..  Mailstop  E-32.  Atlanta.  Georgia 
30333.  tele{  hone  (404)  498-0007. 
SUPPLEMEN1 ARY  INFORMATION:  The  most 
recent  list  dt  completed  public  health 


assessment! 


Federal  Rej  ister  on  May  23.  2003  [68 


FR  28228). 


"his  announcement  is  the 


was  published  in  the 


responsibili  ty  of  ATSDR  under  the 
regulation,  'ublic  Health  Assessments 
and  Health  effects  Studies  of  Hazardous 
Substances  Releases  and  Facilities  (42 
CFR  part  9C].  This  rule  sets  forth 
ATSDR's  pi  ocedures  for  the  conduct  of 
public  heal  h  assessments  under  section 
104(i)  of  th(  Comprehensive 
Environmei  ital  Response. 
Compensat:  on.  and  Liability  Act 
(CERCLA).  IS  amended  by  the 
Superfund  Vmendments  and 
Reauthorizi  tion  Act  (SARA)  (42  U.S.C. 
9604(i)l. 

Availabilit 

The  com  ileted  public  health 
assessment ;  and  addenda  are  available 
for  public  i  ispection  at  the  Division  of 
Health  Ass(  ssment  and  Consultation. 
Agency  for  Toxic  Substances  and 
Disease  Rej  istry.  Building  1825. 
Century  Bl'  d.  Atlanta.  Georgia  (not  a 
mailing  ad<  ress).  between  8  a.m.  and 
4:30  p.m..  f  ionday  through  Friday 
except  lega  holidays.  The  completed 
public  heal  ;h  assessments  are  also    "*■ 
available  b;   mail  through  the  U.S. 
Departmen  of  Commerce.  National 
Technical  Iiformation  Service  (NTIS), 
5285  Port  F  oyal  Road,  Springfield, 


Virginia  22161,  or  by  telephone  at  (703) 
605-6000.  NTIS  charges  for  copies  of 
public  health  assessments  and  addenda. 
The  NTIS  order  numbers  are  listed  in 
parentheses  following  the  site  names. 

Public  Health  Assessments  Completed 
or  Issued 

Between  January  1.  2003  and  March 
31.  2003.  public  health  assessments 
were  issued  for  the  sites  listed  below: 

NPL  Sites 

Illinois 

Downers  Grove  Groundwater 
Investigation  (a/k/a  Ellsworth  Industrial 
Park)  (PB2003-104162) 

Massachusetts 

Hatchery  Road  (PB2003-104163) 

Dated:  August  4,  2003. 
Georgi  Jones, 

Director,  Office  of  Policy  and  External  Affairs, 
Agency  for  Toxic  Substances  and  Disease 
Registry. 
(FR  Doc.  03-20230  Filed  8-7-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03088] 

Monitoring  and  Evaluation,  and 
Information  Systems  Improvement  to 
Implement  Integrated  Care  and 
Prevention  of  HIV/AIDS  in  the  Republic 
of  Mozambique;  Notice  of  Intent  to 
Fund  Single  Eligibility  Award 

A.  Piu-pose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  to 
develop  a  five  year  strategic  and 
operational  plan,  and  monitoring  and 
evaluation  activities,  in  order  to: 
respond  to  the  HIV/ AIDS  epidemic; 
establish  an  information  system  for 
monitoring  and  evaluating  HFV/AIDS; 
and  extend  implementation  of 
Prevention  of  Mother  to  Child 
Transmission  activities  in  Mozambique. 
The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.941. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Ministry  of  Health  of  Mozambique. 
No  other  applications  are  solicited. 

The  MOH  is  the  only  appropriate  and 
qualified  organization  to  conduct  a 
specific  set  of  activities  supportive  of 


the  CDC  Global  AIDS  Program's 
technical  assistance  to  Mozambique  for 
the  following  reasons:  (1)  The  MOH  is 
uniquely  positioned,  in  terms  of  legal 
authority,  ability,  and  credibility  among 
Mozambican  citizens,  to  coUecttrucial 
data  on  HFV/AIDS  as  well  as  to  provide 
care  to  HIV  infected  patients;  (2)  The 
MOH  in  Mozambique  is  mandated  by 
the  Mozambican  government  to 
implement  care  and  treatment  activities 
necessary  for  the  control  of  epidemics, 
including  HIV/ AIDS;  (3)  The  MOH 
already  has  an  established  network  of 
health  care  facilities  throughout 
Mozambique.  They  include  treatment 
centers,  maternal-child  health  clinics, 
and  HFV/AIDS  care  sites.  These  facilities 
are  accessible  and  provide  health 
information  and  care  for  patients  with 
HIV/ AIDS,  enabling  die  MOH  to  become 
immediately  engaged  in  the  activities 
listed  in  this  aimouncement;  and  (4) 
The  MOH  has  trained  physicisms, 
nurses,  and  social  workers  already 
working  in  their  network  of  health  care 
facilities  around  the  country  who  can 
carry  out  the  activities  listed  in  this 
announcement. 

In  April  of  2002,  the  United  States 
Department  of  Health  and  Human 
Services  signed  a  memorandum  of 
understanding  with  Mozambique's 
Ministry  of  Health  to  collaborate  on 
research  and  program  implementation 
related  to  HIV/ AIDS. 

C.  Funding 

Approximately  $900,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  15,  2003,  and  w^l  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2700. 

For  technical  questions  about  this 
program,  contact:  Alfredo  E.  Vergara, 
Ph.D.,  Director,  Global  AIDS  Program, 
Mozambique,  Centers  for  Disease 
Control  and  Prevention,  Department  of 
Health  and  Human  Services,  J  AT 
Complex,  Building  1,  420  Av.  25  de 
Setembro.  Fourth  Floor  #5,  Maputo, 
Mozambique,  Telephone:  (258  1)31  47 
47,  Fax:  31  44  60,  E-mail: 
vergaraa@mozcdc.co.mz. 


Dated:  August  4,  2003.  - 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-20229  Filed  8-7-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03063] 

Enhancement  of  HIV/AIDS  Surveillance 
Activities  and  HIV  Reference 
Laboratory  Program  in  Malawi;  Notice 
of  Intent  To  Fund  Single  Eligibility 
Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  for  the 
enhancement  of  HFV/AIDS  surveillance 
activities  and  an  HFV  reference 
laboratory  program  in  Malawi.  The 
Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  93.978. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
Malawri  Ministry  of  Health  and 
Population  (MOHP)  in  Lilongwe,  the 
capital  of  Malawi.  The  Ministry  of 
Health  and  Population  (MOHP)  is  a 
unique  agency  in  the  sovereign  country 
of  Malawi,  charged  with  implementing 
health  care  and  public  health  measures 
nationwide.  There  is  no  other  agency  in 
Malawi  charged  with  planning  and 
actually  implementing  health  care  and 
public  health  activities  in  the  public 
sector.  The  MOHP  of  the  Government  of 
Malawi  is  the  only  agency  in  the 
coimtry  that  conducts  HIV  surveillance. 

Over  the  past  18  months,  the  National 
AIDS  Commission  (NAG),  another 
branch  of  the  Malawi  Government,  was 
temporarily  given  responsibility  for 
surveillance  at  the  national  level.  In 
2003.  this  responsibility  is  moving  back 
to  die  MOHP  from  die  NAG.  CDC  has 
been  providing  financial  and  technical 
support  to  the  NAG  for  surveillance  and 
is  now  arranging  through  this 
Cooperative  Agreement  to  provide  a 
smooth  transition  of  surveillance 
activities  back  to  the  MOHP.  Currently, 
a  transitional  team  fi-om  NAG  and  the 
surveillance  Unit  at  the  MOHP  have 
responsibility  for  surveillance.  In  2003. 
this  responsibility  will  move  back  to  the 
MOHP  ft-om  NAG. 

CDC-GAP  is  relatively  new  in  Malawi 
and  has  no  other  formal  funding 
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agreements  with  the  MOHP.  CDC  GAP 
CDC  looks  forward  to  sharing  its 
expertise  in  all  areas  of  surveillance 
with  the  MOHP.  the  only  national 
agency  in  the  government  of  Malawi 
that  has  responsibility  and  authority  to 
implement  HFV/AIDS  programs  in  the 
health  sector. 

The  MOHP  is  located  in  Lilongwe,  the 
capital  of  Malawi.  The  CHSU  of  the 
MOHP  is  located  in  Lilongwe,  the 
capital  of  Malawi.  CHSU  is  a  well- 
established  entity  in  the  MOHP  and  has 
responsibility  for  preventive  services, 
including  surveillance,  and  for  the 
national  lab.  The  national  lab  has  been 
without  adequate  resources  and  needs 
CDG's  technical  and  financial  support  in 
order  to  fully  perform  its  function  as  a 
national  reference  lab.  This  is  critically 
important  at  this  particular  junctiu^  as 
Malawi  expects  to  get  a  large  Global 
Fimd  award  and  will  need  the  national 
reference  lab  functions  in  order  to 
provide  quality  HFV  services  to  the 
population  using  these  funds. 

C.  Funding  t 

Approximately  $750,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  15,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  three 
years.  Funding  estimate  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 

Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta.  GA 
30341-4146,  Telephone:  770-^88-2700. 

For  technical  questions  about  this 
program,  contact:  Margarett  Davis,  MD, 
MPH,  Kang'ombe  Building  8  West, 
Lilongwe,  Malawi,  Telephone  Number: 
265-1-775-188,  Fax  Number:  265-1- 
775-848,  E-mail  address: 
DavisM@malcdc.co.mw,  G/o  U.S. 
Embassy,  P.O.  Box  30016.  Lilongwe  3, 
Malawi. 

Dated:  August  4,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention.  * 
[FR  Doc.  03-20232  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03104] 

Strengthening  Infectious  Disease 
Control  in  the  Democratic  Republic  of 
the  Congo;  Notice  of  Intent  To  Fund 
Single  Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  to 
strengthen  the  capacities  of  national 
control  programs  and  local 
nongovenunental  organization  partners 
to  reduce  the  transmission  and  impact 
of  HIV/ AIDS,  other  sexually  transmitted 
infections  (STIs).  Tuberculosis  (TB)  and 
Malaria.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  93.947. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Kinshasa  School  of  Public  Health 
(KSPH).  No  other  applications  are  being 
solicited.  The  KSPH  is  die  only 
appropriate  and  qualified  organization 
to  conduct  a  specific  set  of  activities 
supportive  of  die  CDC  Global  AIDS 
Program's  technical  assistance  to  the 
DRC  for  the  following  reasons: 

•  The  KSPH  is  strategically  placed  to 
coordinate  work  with  kev  departments 
of  the  Ministi7  of  Healdi"(MOH)  and 
other  DRC  ministries  as  well  as  local 
and  international  partners. 

•  The  KSPH  has  a  well-grounded  base 
of  understanding  and  working 
knowledge  of  basic  public  health 
principles,  specifically  in  the  areas  of 
research,  monitoring,  evaluation, 
training  and  formal  public  health 
education.  KSPH  is  the  oidy  institution 
of  its  caliber  in  Central  Africa. 

•  The  KSPH  has  extensive  experience 
in  working  on  infectious  disease  control 
activities  with  U.S.  Government 
agencies,  including  CDC  and  USAID,  as 
well  as  collaborating  partners  such  as 
Family  Health  International  (FHI). 

•  The  KSPH  has  a  transparent  and 
flexible  administrative  and  financial 
management  capacity  to  conduct 
extensive  public  health  and  infectious 
disease  control  activities  in  active 
collaboration  with  GDC  and  the  MOH. 

The  KSPH  is  uniquely  situated  to 
operate  as  an  independent,  third  party 
health  institution  that  maintains  a 
strategic  separation  administratively 
and  organizationally  from  the  official 
governmental  structures. 
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C.  Funding    j  3? 

Approximately  $500,000  is  available 
in  FY  2003  td  fund  this  award.  It  is 
expected  tha  the  award  will  begin  on  or 
before  Septei  iber  15,  2003,  and  will  be 
made  for  a  i;  -month  budget  period 
within  a  pro  j  3ct  period  of  up  to  five 
years.  Funding  estimate  may  change. 

D.  Where  To 
Information 


program 
Public  Healtl  1 
Unit  31550, 
Telephone 
880-3274 


Obtain  Additional 


For  genera  comments  or  questions 
about  this  an  louncement,  contact: 
Technical  In  ormation  Management, 
CDC  Procure  nent  and  Grants  Office, 
2920  Brandy  Afine  Road.  Atlanta,  GA 
30341-4146.  Telephone:  770-488-2700. 
For  techni(  al  questions  about  this 

coqtact:  Karen  Hawkins-Reed, 

Advisor,  CDC/GAP/DRC, 

^POAE  908282-1550, 

2  43-997-0829,  FAX:  243- 

e-inail:  kyhO@cdc.gov. 


Dated:  Augiist  4.  2003. 
Edward  Schul  iz, 
Acting  Directo  ; 
Office.  Centen  fo 
Prevention. 
IFR  Doc.  03-2*234  Filed  8-7-03:  8:45  am! 

BILLING  CODE  41  S3-18-U 


Procurement  and  Grants 
for  Disease  Control  and 


DEPARTME*iT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03073] 

t 

Strengthen  Tamil  Nadu  State  AIDS 
Control  Society  Response  to  HIV/AIDS 
Chennai,  India;  Notice  of  Intent  To 
Fund  Single  Eligibility  Award 


A.  Purpose 

The  Centers 
Prevention  (i  ]DC) 
to  fund  fisca 
a  cooperativi  ( 
Tamil  Nadu 
(TNSACS). 
Domestic 
program  is 


Ass 


95 


for  Disease  Control  and 
armounces  the  intent 
year  (FY)  2003  funds  for 
agreement  program  for  the 
State  AIDS  Control  Society 

Catalog  of  Federal 
i  stance  number  for  this 
941. 


The 


Tie 
possesses  th^ ; 
institutional 
the  CDC 
India  in 
public  secto 
agency  or  oi 
Tamil  Nadu 
The  State 
National 
(NACO)  are 
their 


B.  Eligible  Abplicant 

Assistance  will  be  provided  only  to 
TNSACS.  Tlje  State  Government 
capability  and 
capacity  to  collaborate  with 
Global  AIDS  Program  (GAP), 
of  activities  in  the 
in  a  way  that  no  other 
r  'anization  in  the  State  of 
is  qualified  to  do. 
jovermnent  and  the 

Control  Organization 
urrently  implementing 
HIV/A|DS  activities  and  programs 


sup  )ort 


AHIS 


through  the  TNSACS.  which  is 
registered  under  the  Government  of 
India  Societies  Act.  TNSACS  is 
recognized  at  the  national  level  as  the 
policy  and  planning  organization  for  all 
program?  related  to  HIV  throughout  the 
state.  TNSACS  is  charged  with  carrying 
out  and  implementing  the  National  and 
State  Govenmient  policies  on  HIV/ 
AIDS. 

TNSACS  has  the  infirastructure. 
including  systems  to  manage  funds,  as 
well  as  the  hiunan'  resources;  the 
supervisory  experience;  and  the 
expertise  needed  to  track  funds. 

TNSACS,  the  State  of  Tamil  Nadu, 
and  CDC  GAP  have  worked 
collaboratively  in  developing  a  plan  to 
build  infrastructure  and  provide 
training  around  information  systems 
and  a  quality  assured  laboratory  at  the 
Chennai-based  Government  Hospital  for 
Thoracic  Medicine  (GHTM)  since  the 
CDC  GAP  established  activities  in  Tamil 
Nadu  in  2001.  The  TNSACS  is  uniquely 
qualified  to  continue  to  support  the 
GHTM  activities  initiated  by  CDC  GAP. 
It  is  also  the  most  appropriate 
organization  to  support  the  replication 
and  expansion  of  CDC  GAP  activities 
into  other  areas  of  the  state. 

C.  Funding 

Approximately  $50,000  is  aveulable  in 
FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  15,  2003.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimate  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management. 
CDC  Procurement  and  Grants  Office. 
2920  Brandywine  Road.  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2700. 

For  technical  questions  about  this 
program,  contact:  Nancy  Hedemark  Nay, 
MPH,  Associate  Director  for  Operations, 
Global  AIDS  Program,  C/o  U.S. 
Consulate,  220  Mount  Road.  Chennai. 
600  006,  India.  Telephone:  91-44-2811- 
2000.  e-mail  address:  nhnl@cdc.gov. 

Dated:  August  4.  2003. 
Edward  Schuitz, 

Acting  Director,  Procurement  and  Grants 

Office,  Centers  for  Disease  Control  and 

Prevention. 

(PR  Doc.  03-20235  Filed  8-^7-03;  8:45  am] 

BILUNG  CODE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03126] 

Landmine  Survivor  Peer-Support 
Networks  in  Mine-Affected  Countries; 
Notice  of  Intent  To  Fund  Single 
Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  program  to  continue  the 
development,  implementation,  and 
evaluation  of  landmine  survivor  peer- 
support  networks  in  the  landmine- 
affected  countries  of  Bosnia,  Jordan.  El 
Salvador.  Ethiopia.  Mozambique  and 
Viet  Nam.  The  Catalog  of  Federal 
Domestic  Assistance  niunber  for  this 
program  is  93.283. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Landmine  Survivors  Network  (LSN), 
the  recipient  of  funding  under  the 
original  announcement.  The  CDC 
cooperative  agreement  with  LSN  was 
required  by  FY2000  congressional 
conference  language.  The  sponsors  of 
the  language  specifically  directed  CDC 
to  directly  support  LSN's  project. 
Staffers  from  the  offices  of  several 
sponsors  have,  on  a  regular  basis, 
followed  up  on  the  progress  of  the 
cooperative  agreement. 

In  addition  to  this  congressional 
intent.  LSN  is  singularly  qualified  to 
conduct  activities  under  this  program, 
because  it: 

1.  Designed,  started  and  administers 
these  networks. 

2.  Has  existing  staff,  both 
domestically  and  internationally, 
trained  in  public  health  and  social 
sciences  related  to  landmine  survivors. 

3.  Has  a  significant  global  presence, 
allowing  it  to  coordinate  with  local 
governments  and  international 
organizations  in  the  implementation  of 
projects  related  to  landmine  survivors. 

4.  Is  the  primary  non-govenunental 
organization  (NGO)  working  with 
landmine  survivor  issues. 

5.  Has  an  existing  field  presence 
including  the  only  peer-support 
networks  in  each  of  the  countries 
identified  in  this  announcement. 

It  would  be  financially,  logistically, 
and  progranmiatically  difficult  for  an 
organization  other  than  LSN  to  continue 
this  program. 
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C.  Funding 

Approximately  $3,300,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  15.  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 


D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  aimouncement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office. 
2920  Brandywine  Road.  Atlanta.  GA 
30341-4146.  Telephone:  770-^88-2700. 

For  technical  questions  about  this 
program,  contact:  Michael  Gerber.  MPH. 
International  Emergency  and  Refugee 
Health  Branch.  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention.  Mail 
Stop  F-48.  4770  Buford  Highway. 
Atlanta.  GA  30341.  Telephone:  770- 
488-3520.  E-mail  address: 
mcg9@cdc.gov. 

Dated:  August  4,  2003. 
Edward  Schuitz. 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-20227  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4163-1»-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03160] 

Cooperative  Agreement  for  Plague 
Clinical  Trials  witti  Prospect 
International  in  Madagascar;  Notice  of 
Intent  To  Fund  Single  Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  annoimces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  to 
evaluate  the  effectiveness  and  safety  of 
Gentamicin  and  other  antibiotics  for  the 
treatment  of  human  plague,  to  evaluate 
newly  available  rapid  dipstick  tests  for 
the  diagnosis  of  human  plague,  and  to 
develop  a  long-term  collaboration 
between  the  CDC  and  Madagascar  in  the 
area  of  plague  research  and  prevention. 
The  Catalog  of  Federal  Domestic 
Assistance  nimiber  for  this  program  is 
93.283. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
Prospect  International  (PI)  in 


Antananarivo,  Madagascar.  No  other 
applications  are  solicited. 

PI  is  the  most  appropriate  and 
qualified  non-governmental 
organization  in  Madagascar  to  conduct 
the  activities  specified  under  this 
cooperative  agreement  for  the  following 


reasons: 


•  PI  has  established  collaborations 
with  Madagascar  health  authorities  on 
health  infrastructm^  such  as  the 
Integrated  Disease  Surveillance  and 
Response  (IDSR)  strategy. 

•  PI  has  the  requisite  expertise  for 
management  and  coordination  of  the 
logistics  and  finances  of  complicated 
health  projects. 

•  PI  has  the  proven  ability  to 
successfully  collaborate  with  CDC  on 
health  research  and  health 
infrastructure  projects. 

•  PI  has  established  collaborations 
with  the  Madagascar  Ministry  of  Health 
as  well  as  other  high-level  government 
offices. 

C.  Funding 

Approximately  $145,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  15.  2003.  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimate  may  change. 

D.  Where  To  Obtain  Additional 
Infonnation 

For  general  comments  or  questions 
about  this  announcement,  contact: 
Technical  Information  Management. 
CDC  Procurement  and  Grants  Office. 
2920  Brandywine  Road,  Atlanta.  GA 
30341-4146.  Telephone:  770-488-2700. 

For  technical  questions  about  this 
program,  contact:  Jacob  Kool.  MD. 
Ph.D.,  Division  of  Vector-Borne 
Infectious  Diseases.  National  Center  for 
Infectious  Diseases.  Centers  for  Disease 
Control  and  Prevention,  Rampart  Road 
(Foothills  Campus).  Fort  CoUins.  CO 
80521.  Telephone:  970-266-3540,  E- 
mail:  jkooI@cdc.gov. 

Dated:  August  4,  2003. 

Edward  Schuitz, 

Acting  Director,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-20228  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4163-18-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  klentifter:  CMS-437,  437A,  and 
437B;  CMS  576] 

Agency  Information  Collection 
Acth/itles:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)).  Department  of  Health  and 
Himian  Services,  is  publishing  the 
following  simimary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  infonnation  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Infonnation  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Tif/fe  of 
Information  Collection:  Psychiatric  Unit 
Criteria  Worksheet,  Rehabilitation  Unit 
Criteria  Worksheet,  and  Rehabilitation 
Hospital  Criteria  Worksheet,  and 
Supporting  Regulations  at  42  CFR 
412.20-412.32;  Form  No.;CMS-437. 
43ZA.  and  437B  (OMB#  0938-0358); 
Use:  The  rehabilitation  hospital/unit 
and  psychiatric  unit  criteria  worksheets 
are  necessary  to  verify  and  reverify  that 
these  facilities/units  comply  and  remain 
in  compliance  with  the  exclusion 
criteria  for  the  Medicare  prospective 
payment  system;  Frequency:  Annually; 
Affected  Public:  Business  or  other-for- 
profit.  Not-for-profit  institutions.  State, 
local,  or  tribal  government.;  Number  of 
Respondents:  2,580;  Total  Annual 
Responses:  2.580;  Total  Annual  Hours: 
645. 

2.  Type  of  Infonnation  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Organ 
Procurement  Organization  (OPO) 
Request  for  Designation  and  Supporting 
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fo' 


Regulations 
486.325; 
0938-0512) 
provided  on 
for  certifyinj 
the  Medicaid  < 
and  will  i 
meeting  the 
standards 
Frequency 
Business  or 
profit  i 
Respondent 
Responses 
118. 

To  obtain 
statement 
proposed 
referenced 
Site  address 
regulations, 
your  request , 
phone  nu 
document 


n  42  CFR  486.301— 
Fo^  No.:  CMS-576  (OMB# 
Use:  The  information 
this  form  serves  as  a  basis 
OPOs  for  participation  in 
and  Medicaid  programs 
ndicate  whether  the  OPO  is 
specified  performance 
reimbursement  of  service; 
Annually;  Affected  Public: 
I  )ther  for-profit,  and  Not-for- 
institiitions;  Number  of 
.59;  Total  Annual 
39;  Total  Annual  Hours: 


and 


mher 


Paperwork®  ■:ms 


day 


Reports 

1326.  Writteh 

recommend^t 

information 

within  60 

the  CMS 

designated 

CMS.  Office 

Regulatory 

Regulations 

Issuances 

Room:  C5- 

Boulevard, 

1850. 
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:opies  of  the  supporting 
any  related  forms  for  the 
pa  jerwork  collections 

,  access  CMS's  Web 
at  http://cms.hhs.gov/ 
:/  ira/default.asp,  or  e-mail 
including  your  address, 
OMB  number,  and  CMS 
identifier,  to 

.hhs.gov,  or  call  the 
elegance  Office  on  (410)  786- 
comments  and 
ions  for  the  proposed 
collections  must  be  mailed 
s  of  this  notice  directly  to 
Pa[  erwork  Clearance  Officer 
the  following  address: 
of  Strategic  Operations  and 
/  if  airs,  Division  of 
Development  and 
A  ttention:  Dawn  Willinghan, 
1  t-03,  7500  Security 
I  altimore,  Maryland  21244- 


R  }port: 


Date:  July 
Dawn  Willing 

Acting  CMS 

Division  of  Re  ji 

Issuances.  Of)  i 

Strategic  Affi 

|FR  Doc.  03-i)271  Filed  8-7-03;  8:45  am] 

BHXING  CODE  4  20-03-P 


2003. 
an, 

s  Clearance  Officer, 
ulations  Development  and 
ce  of  Strategic  Operations  and 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  antf  Medicaid 
Services 

[Document  Identifier:  CMS-684A-i,  CMS- 
685,CMS-n-ll36] 

Agency  information  Coilection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Cei  ters  for  Medicare  and 
Medicaid  Services. 

In  compliimce  with  the  requirement 
of  section  3!  06(c)(2)(A)  of  the 
Paperwork  I  deduction  Act  of  1995,  the 
Centers  for  1  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  CareiFinancing  Administration 


(CMS)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End-Stage  Renal 
Disease  (ESRD)  Network  Business 
Proposal  Forms  and  Supporting 
Regulations  in  42  CFR  405.2110  and 
405.2112;  Form  No.:  CMS-684A-I 
(OMB#  0938-0658);  Use:  The 
submission  of  business  proposal 
information  by  current  ESWD  networks 
and  other  bidders,  according  to  the 
business  proposal  instructions,  meets 
CMS's  need  for  meaningful,  consistent, 
and  verifiable  data  when  evaluating 
contract  proposals;  Frequency:  Other: 
Every  3  years;  Affected  Public:  Not-for- 
profit  institutions;  Number  of 
Respondents:  18;  Total  Annual 
Responses:  36;  Total  Annual  Hours: 
1,080. 

2.  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  End-Siage  Renal 
Disease  (ESRD)  Network  Semi-Annual 
Cost  Report  Forms  and  Supporting 
Regulations  in  42  CFR  405.2110  and 
405.2112;  Form  No.:  CMS-685  (OMB# 
0938-0657);  Use:  Submission  of  semi- 
annual cost  reports  allows  CMS  to 
review,  compare,  and  project  ESRD 
network  costs.  The  reports  are  used  as 
an  early  warning  system  to  determine 
whether  the  networks  are  in  danger  of 
exceeding  the  total  cost  of  the  contract. 
Additionally,  CMS  can  analyze  line 
item  costs  to  identify  any  significant 
aberrations;  Frequency:  Semiannually; 
Affected  Public:  Not-for-profit 
institutions;  Number  of  Respondents: 
18;  Total  Annual  Responses:  36;  Total 
Annual  Hours:  108. 

3.  Type  of  Information  Collection 
Request:  Reinstatement,  without  change, 
of  a  previously  approved  collection  for 
which  approval  has  expired;  Title  of 
Information  Collection:  Proper  Claim 
Not  Filed  and  Supporting  Regulation 


Contained  in  42  CFR  411.32(c);  Form 
No.:  CMS-R-136)  (OMB#  0938-0564); 
l/se;  Section  411.32(c)  requires  a 
provider,  supplier,  or  beneficiary  to 
notify  Medicare  that  a  claim  to  a  third 
party  was  improperly  filed;  Frequency: 
On  occasion;  Affected  Public:  Business 
or  other  for-profit,  Not-for-profit 
institutions.  Individuals  or  households; 
Number  of  Respondents:  13.311;  Total 
Annual  Responses:  13.311;  Total 
Annual  Hours:  0. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
yoiu"  request,  including  yoiu'  address, 
phone  number,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503,  Fax  Number: 
(202) 395-6974. 

Dated:  July  31,2003. 
Dawn  Willinghan.  * 

Acting  Paperwork  Reduction  Act  Team 

Leader,  CMS  Reports  Clearance  Officer,  Office 

of  Strategic  Operations  and  Strategic  Affairs. 

Division  of  Regulations  Development  and 

Issuances. 

(PR  Doc.  03-20272  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  41 20-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  45  CFR  1304  Head  Start 
Performance  Standards. 

OMB  No.  .0970-0148. 

Description:  Head  Start  Performance 
Standards  require  Head  Start  and  Early 
Head  Start  programs  and  Delegate 
Agencies  to  maintain  program  records. 
The  Administration  for  Children  and 
Families  is  proposing  to  renew  the 
authority  to  require  certain 
recordkeeping  in  all  programs  as 
provided  for  in  45  CFR  1304  Head  Start 
Performance  Standards.  These 
Standards  prescribe  the  services  that 
Head  Start  and  Early  Head  Start 
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programs  provide  to  enrolled  children  Respondents:  Head  Start  and  Early  Annual  Burden  Estimates 

and  their  families.  Head  Start  grantees. 


Instmment 


Standard 


Number  of  re- 
spondents 


2590 


Number  of  re- 
sponses per 
respondent 


16 


Average  bur- 
den hours  [jer 
response 


41.8 


Total  burden 
hours 


1.732,192 


Estimated  Total  Annual  Burden 
Hours:  1,732,192. 

Additiotial  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families.  Office  of 
Administration.  Office  of  Information 
Services.  370  L'Enfant  Promenade.  SW.. 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection.  E-mail  address: 
rsargis@acf.hhs.gov. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  follovdng:  Office 
of  Management  and  Budget.  Paperwork 
Reduction  Project.  Attn:  Desk  Officer  for 
ACF,  e-mail  address: 
lauren_wittenberg@omb.eop.gov. 

Dated:  August  4,  2003. 
Robert  Sargis, 
Reports  Clearance  Officer. 
[FR  Doc.  03-20259  Filed  8-7-03;  8:45  am] 
BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  OMB  Review; 
Comment  Request 

Title:  Head  Start  Family  and  Child 
Experience  Survey  (FACES)  and  Quality 
Research  Centers. 


OhdB  No.:  Revision  of  a  cmrently 
approved  collection  (OMB  No.  0970- 
0151). 

Description:  The  Administration  for 
Children  and  Families  (AFC)  of  the 
Department  of  Hedth  and  Human 
Services  is  requesting  comments  on 
plans  to  collect  data  on  a  new  cohort  for 
the  Head  Start  Family  and  Child 
Experience  Survey  (FACES).  This  study 
is  being  conducted  under  contract  with 
Westat,  Die.  (with  Xtria.  LCC  and  The 
CDM  Group  as  their  subcontractors) 
(contract  #GS23F8144H;  order 
#03Y00318101D)  to  collect  information 
on  Head  Start  performance  measures. 
FACES  will  involve  four  waves  of 
data  collection.  The  first  wave  will 
occur  in  Fall  2003.  Data  will  be 
collected  on  a  sample  of  approximately 
2.721  children  and  families  fttjm  about 
378  classrooms  across  66  programs.  Data 
collection  will  include  assessments  of 
Head  Start  children,  interviews  with 
their  parents,  and  ratings  by  their  Head 
Start  teachers.  Fiuther.  site  visitors  will 
interview  Head  Start  teachers  and  make 
observations  of  the  types  and  quality  of 
classroom  activities. 

The  second  wave,  which  will  be  a 
repeat  of  the  Fall  2003  data  collection, 
will  occur  in  Spring  2004  when  the 
sample  children  are  at  the  end  of  their 
first  year  of  Head  Start. 

The  third  wave  will  occin  in  Spring 
2005.  and  will  involve  follow-up  with 
children  who  at  this  time  are  either 
completing  a  second  year  in  Head  Start, 
or  completing  kindergarten.  For  those 
children  who  are  still  attending  Head 
Start,  data  collection  will  follow  the 
same  procedures  as  in  Spring  2004.  For 
those  children  attending  kindergarten, 
data  collection  will  include  assessments 
of  Head  Start  children,  an  "update" 
survey  of  the  information  collected  from 


the  parent  interview,  and  ratings  of  the 
children's  academic  progress  and  school 
adjustment  by  kindergarten  teachers. 
The  foiulh  wave  of  data  collection 
will  occur  in  Spring  2006.  Children  who 
attended  kindergarten  the  previous  year 
will  not  be  included  in  this  wave.  The 
procedures  for  this  effort  will  be  the 
same  as  for  kindergartners  in  Spring 
2005. 

For  the  Head  Start  Quality  Centers, 
100  children  in  eight  sites  will  be 
followed  diu'ing  each  of  two  program 
years,  2003-2004  and  2004-2005. 
FACES  procedures  will  be  carried  out. 
including  child  assessments,  parent  and 
teacher  interviews,  and  observations  of 
types  and  quality  of  classroom 
activities. 

This  schedule  of  data  collection  is 
necessitated  by  the  mandates  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  (Pub.  L.  103-62), 
which  requires  that  the  Head  Start 
Biu^au  move  expeditiously  toward 
development  and  testing  of  Head  Start 
Performance  Measures,  and  by  the .1994 
reauthorization  of  Head  Start  (Head 
Start  Act,  as  amended,  May  18,  1994, 
Section  649(d)),  which  requires  periodic 
assessments  of  Head  Start's  quality  and 
effectiveness. 

Respondents:  Federal  Government, 
Individuals  or  Households,  and  Not-for- 
profit  institutions. 

Annual  Burden  Estimates: 


Estimated  Response  Burden  for  Respondents  to  the  Head  Start  Family  and  Child  Experience  Survey 
(FACES  2003)— Fall  2003,  SPRING  2004,  SPRING  2005,  SPRING  2006 


Instrument 


Year  1  (2003): 

Head  Start  Parent  Inten/iew  .. 
Head  Start  Child  Assessment 

Teacher  Child  Rating 

Program  Director  Interview  .... 
Center  Director  Interview 


Number  of  re- 
spondents 


2,721 
2.721 

378 
66 

171 


Number  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


1.00 
0.66 
0.25 
1.00 
1.00 


Total  tHirden 
hours 


2.721 
1.796 

662 
66 

171 
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Estimate  d 


Cfiild 


SenFjce 


Education 

Teacher 
Year  2  (2004) 

Head  Start 

Head  Start 

Teacher 

Family 
Year  3  (2005) 

Head  Start 

Head  Start 

Teacher 

Kindergarten 

Kindergarte  n 

Kindergarte  n 
Year  4  (2006); 

Kindergarte 
.  Kindergarten 

Kindergarte  n 


( Coordinator  Interview 


Inl  erview 


Estimated 
(FACES):  14, 
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RESPONSE  Burden  for  Respondents  to  the  Head  Start  Family  and  Child  Experience  Survey 
(FACES  2003)— Fall  2003,  Spring  2004,  Spring  2005,  Spring  2006— Continued 


Instrument 


Parent  Interview  

Child  Assessment  

Rating 

Coordinator  Interview . 


Child 


Parent  Interview  

Child  Assessment  

Rating  

Parent  Interview  

Child  Assessment  , 

Teacher  Questionnaire 


n  Parent  Interview 

Child  Assessment  

Teacher  Questionnaire 


Number  of  re- 
spondents 


171 
378 

2,313 

2,313 

378 

171 

818 
818 
121 

1,082 
1,082 
1,082 

695 
695 
695 


Numt>er  of  re- 
sponses per 
respondent 


Average  bur- 
den hours  per 
response 


0.75 
1.00 

0.75 
0.66 
0.25 
0.75 

0.75 
0.66 
0.25 
0.75 
0.75 
0.50 

0.75 
0.75 
0.50 


Total  burden 
hours 


128 
378 

1,735 

1,527 

567 

128 

614 
540 
212 
812 
812 
541 

521 
521 
348 


btal  Burden  Hours 
$00. 


Estimated  Response  Burden  for  Respondents  to  the  Head  Start  Quality  Research  Centers  (FACES  QRC 

2003)— Fall  2003,  Spring  2004,  Fall  2004,  Spring  2005 


Year  1  (2003) 
Head  Start 
Head  Start 
Teacher 
Teacher 

Year  2  (2004): 
Head  Start 
Head  Start 
Teacher 

Year  3  (2005): 
Head  Start 
Head  Start 
Teacher 


Parent  Interview  .. 

Child  Assessment 

Child  Rating 

In  erview  


Child 


CI  lild 


681  >1 


Th3 


proposed  col 
writing  to 
Children  and 
Information 
Promenade, 
Attn:  ACF 
mail  address 

OMB 
make  a  deci 
collection  of 
and  60  days 
document  in 


Instrument 


Parent  Interview  ... 
Child  Assessment 
Rating 


Parent  Interview  ... 
Child  Assessment 
Rating 


Number  of  re- 
spondents 


800 

800 

80 

80 

1,480 

1.480 

160 

680 
680 
180 


Number  of  re- 
sponses per 
respondent 


1 
1 

10 
1 

1 
1 

a 

1 
1 

6 


Average  bur- 
den hours  per 
response 


1.00 
0.66 
0.25 
1.00 

1.00 
0.66 
0.25 

1.00 
0.66 
0.25 


Total  burden 
hours 


800 

528 

200 

80 

1,480 
977 
320 

680 
449 
270 


Estimated  Jotal  Burden  Hours  (QRC): 
5,784. 

Estimated 
both  FACES 
Centers  is 
burden  was 
burden  hours 


i  Annualized  Burden  for 
<  ud  Quality  Research 
hours.  This  annual 
c  ilculated  by  dividing  total 
by  three  years. 
AdditionaJUnfonnation:  Copies  of  the 
ectidn  may  be  obtained  by 
Administration  for 
Families,  Office  of 
Services,  370  L'Enfant 
J  W.  Washington,  DC  20447, 
Reports  Clearance  Officer.  E- 
rsargis@acf.hhs.gov. 
Comiient:  OMB  is  required  to 
sjon  concerning  the 

nformation  between  30 
jfter  publication  of  this 
the  Federal  Register. 


Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC, 
Attn:  Desk  Officer  for  ACF,  e-mail 
address: 
laurenwittenberg^omb.eop.gov. 

Dated:  August  4,  2003. 
Rotiert  Sargis, 

Reports  Clearance  Officer. 

[PR  Doc.  03-20260  Filed  8-7-03;  8:45  am) 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2002N-0417] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Applications  for  FDA 
Approval  to  Market  a  New  Drug:  Patent 
Submission  and  Listing  Requirements 
and  Application  of  30-Month  Stays  on 
Approval  of  Abbreviated  New  Drug 
Applications  Certifying  That  a  Patent 
Claiming  a  Drug  Is  Invalid  or  Will  Not 
Be  Infringed 

agency:  Food  and  Drug  Administration, 
HHS. 
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ACnON:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Applications  for  FDA  Approval  to 
Market  a  New  Drug:  Patent  Submission 
and  Listing  Requirements  and 
Application  of  30-Month  Stays  on 
Approval  of  Abbreviated  New  Drug 
Applications  Certifying  That  a  Patent 
Claiming  a  Drug  Is  Invalid  or  Will  Not 
Be  Infiinged"  has  been  approved  by  the 
Office  of  Management  and  Budget 
(OMB)  imder  the  Paperwork  Reduction 
Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  18,  2003  (68  FR 

36676),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  niunber  0910-0513.  The 
approval  expires  on  July  31,  2006.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/ dockets. 


Dated:  August  4,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-20199  Filed  8-7-03;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  1993P-0174] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request; 
Requirements  for  Liquid  Medicated 
Animal  Feed  and  Free-Choice 
Medicated  Animal  Feed 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  wrritten  commentson  the 
collection  of  information  by  September 
8,  2003. 

ADDRESSES:  OMB  is  still  experiencing 
significant  delays  in  the  regular  mail, 
including  first  class  and  express  mail, 
and  messenger  deliveries  are  not  being 
accepted.  To  ensure  that  comments  on 
the  information  collection  are  received, 
OMB  recommends  that  written 
comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs. 


OMB.  Attn:  Fumie  Yokota,  Desk  Officer 
for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1472. 
SUPPLEMENTARY  INFORMATION:  hi 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Waiver  From  Labeling  Requirements 
for  New  Animal  Drugs  Intended  for  Use 
in  Liquid  Medicated  Animal  Feed 

Proposed  §  558.5(i)  specifies 
procedures  for  obtaining  a  waiver  fi-om 
labeling  requirements  for  certain  drugs 
intended  for  use  in  animal  feed  or 
drinking  water  but  not  approved  for  use 
in  liquid  medicated  feed.  The  request 
for  waiver  must  include  a  copy  of  the 
product  label;  a  description  of  the 
formulation;  and  information  to 
establish  that  the  physical,  chemical,  or 
other  properties  of  the  product  are  such 
that  diversion  to  use  in  liquid 
medicated  feeds  is  unlikely.  This 
information  would  be  collected  if  the 
manufacturer  or  sponsor  chose  not  to 
include  the  required  warning  "FOR  USE 

IN ONLY,  NOT  FOR  USE  IN 

LIQUID  MEDICATED  FEEDS"  on  its 
product  label.  The  sponsor  or 
manufacturers  would  then  need  to 
satisfy  the  requirements  of  the  waiver 
section  of  the  regulation.  All  other  data 
collections  are  covered  under  OMB 
control  number  0910-0032. 

Medicated  feed  manufactiuing 
facilities  and  sponsors  of  new  animal 
drugs  used  in  the  manufacture  of 
medicated  feed. 


Table  1.— Estimated  Annual  Reporting  Burden^ 

Proposed  21  CFR  Section 

No.  of 
Respondents 

Annual  Frequency 
per  Responses 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

558.5(i) 

1 

1 

1 

1 

5 

5 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  burden  estimate  for  this  reporting 
requirement  was  derived  from  data  by 
our  Division  of  Animal  Feeds,  Center  for 
Veterinary  Medicine,  FDA.  Only  one 
respondent  was  used  in  these  figiues 
because  although  this  particular  waiver 
has  been  part  of  the  regulations  since 
1973,  it  has  never  been  utilized.  We 
estimated  it  would  take  5  hours  to 
compile  the  required  information 
because  of  the  time  necessary  to  explain 
why  the  drug  would  not  be  diverted  to 
use  in  liquid  feed. 


Dated:  August  4,  2003. 
Jeflrey  Shuren, 

Assistant  Commissioner  for  Policy. 
|FR  Doc.  03-20200  Filed  8-7-03;  8:45  gm] 
BtLUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 
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ACTION:  Noti(  :e 


The 


SUMMARY: 

Administratit)n 
that  the 
information 
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and  Budget 
clearance 
Reduction 


Food  and  Drug 
(FDA)  is  announcing 
propbsed  collection  of 

sted  below  has  been 
the  Office  of  Management 
(PNfB)  for  review  and 
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8. 2003 
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:fir;t 


( )MB  is  still  experiencing 
in  the  regular  mail, 
class  and  express  mail, 
deliveries  are  not  being 
ensure  that  comments  on 
informatj  on  collection  are  received, 
reconu  lends  that  written 


ADDRESSES 

significant 

including 

and  messenger 

accepted.  To 
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OMB 


21 


515.10 


515.11 


515.23 


515.30 


Total  Burden  h  ours 


21 


510.305 


The 
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number  of 
manufacturers 
year,  changi 
requesting  v 
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the  time 
requirement 
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Dated:  Augdst  4,  2003 
Jeffrey  Shurei 

Assistant  Com  m 
IFR  Doc.  03-2P201 
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comments  be  faxed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
OMB,  Attn:  Fumie  Yokota,  Desk  Officer 
for  FDA,  FAX:  202-395-6974. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Management 
Programs  (HFA-250),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-1472. 
SUPPLEMENTARY  INFORMATION:  hi 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Medicated  Feed  Mill  License 
Application— 21  CFR  Fart  515  (OMB 
Control  Number  0910-0037) — Extension 

In  the  Federal  Register  of  November 
19, 1999  (64  FR  63195),  FDA  published 


a  final  rule  implementing  the  feed  mill 
licensing  provisions  of  the  Animal  Drug 
AvailabiUty  Act  of  1966  (Public  Law 
104-250).  the  rule  added  a  new  21  CFR 
p£ul  515  to  provide  the  requirements  for 
medicated  feed  mill  licensing. 

The  rule  sets  forth  the  information  to 
be  included  in  medicated  feed  mill 
license  applications  and  supplemental 
applications.  It  also  sets  forth  the 
criteria  for,  among  other  things,  the 
approval  and  refusal  to  approve  a 
medicated  feed  mill  license  application, 
as  well  as  the  criteria  for  the  revocation 
and/or  suspension  of  a  license. 

Respondents  to  this  collection  of 
information  are  individuals  or  firms  that 
manufacture  medicated  animal  feed. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


CFR  Section 


No.  of 
Respondents 


100 


25 


0.15 


Annual  Frequency 
per  Responses 


Total  Annual 
Responses 


100 


25 


0.15 


Hours  per 
Response 


0.25 


0.25 


0.25 


24.00 


Total  Hours 


1.75 


25.00 


6.25 


3.60 


36.6 


'  There  are  tjo  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


CFR  Section 


No.  of 
Recordkeepers 


Annual  Frequency 
per  Record- 
keeping 


1,160 


1 


Total  Annual 
Records 


1,160 


Hours  per 
Recordkeeper 


0.03 


Total  Hours 


34.80 


1  There  are  t  o  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  2003N-0324] 

Certain  Antibiotic  New  Animal  Drug 
Products  and  Use  Combinations 
Subject  to  Listings  in  the  New  Animal 
Drug  Regulations;  Drug  Efficacy  Study 
Implementation;  Notice  of  Opportunity 
for  Hearing 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  opportunity  for 

hearing. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
effective  conditions  of  use  for  certeiin 
drug  products  and  use  combinations  in 


the  following  four  categories:  Bacitracin 
methylene  disalicylate  single-ingredient 
Type  A  medicated  articles, 
oxytetracycline  and  neomycin  fixed- 
combination  Type  A  medicated  articles, 
and  combination  drug  Type  B  and  Type 
C  medicated  feeds  for  poultry 
containing  bacitracin.  The  agency  is  also 
proposing  to  withdraw  the  new  animal 
drug  applications  (NADAs)  for  those 
products  or  use  combinations  lacking 
substantial  evidence  of  effectiveness, 
following  a  90-day  opportunity  to 
supplement  the  NADAs  with  labeling 
conforming  to  the  relevant  findings  of 
effectiveness.  For  applications  proposed 
to  be  withdrawn,  the  agency  is 
providing  an  opportunity  for  hearing. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  proposed 
rule  to  remove  certai{i  obsolete  or 
redundant  sections  of  the  new  animal 
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drug  regulations  where  these  subject 
drug  products  and  use  combinations  are 
listed.  That  proposed  rule  contains 
background  information  about  those 
regulations  and  also  for  this  action. 
DATES:  Submit  written  appearances  and 
a  request  for  a  hearing  by  September  8, 
2003.  Submit  all  data  and  analysis  upon 
which  a  request  for  a  hearing  relies  by 
October  7,  2003.  Submit  supplemental 
NADAs  by  November  6,  2003. 
ADDRESSES:  Written  requests  for  a 
hearing,  data  and  analysis,  and  other 
written  appearances  are  to  be  identified 
with  Docket  No.  2003N-0324  and 
submitted  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
supplemental  new  animal  drug 
applications  to  the  Director,  Office  of 
New  Animal  Drug  Evaluation,  c/o 
Document  Control  Unit  (HFV-199), 
Center  for  Veterinary  Medicine,  Food 
and  Drug  Administration,  7500  Standish 
PL,  Rockville,  MD  20855. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  J.  Beaulieu,  Center  for 
Veterinary  Medicine  (HFV-1),  7519 
Standish  PI.,  Rockville,  MD  20855,  301- 
827-2954,  e-mail: 
abeaulie@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  1962,  Congress  amended  the  new 
drug  provisions,  which  then  applied  to 
new  drugs  intended  for  both  man  and 
other  animals,  to  require  that  a  new 
drug  be  shown  to  be  both  safe  and 
effective  before  marketing  (the  Drug 
Amendments  of  1962,  Public  Law  87- 
781,  76  Stat.  780).  Before  1962,  animal 
drug  approvals  did  not  require  a 
demonstration  of  effectiveness.  Under 
the  1962  amendments,  the  effectiveness 
requirement  was  made  applicable,  after 


a  2-year  transition  period,  to  animal 
drugs  approved  before  1962.  This  pre- 
1962  drug  evaluation  is  known  as  the 
Drug  Efficacy  Study  Implementation 
(DESI)  program.  In  response  to  the  need 
for  an  integrated  approach,  the  DESI 
program  evaluated  the  efficacy  of  all 
animal  drug  products,  including 
antibiotic  new  animal  drugs  used  in 
feed  and  antibiotic  feed  use 
combinations  (see,  e.g.,  §  558.15(b)(3) 
(21  CFR  558.15(b)(3))  and  37  FR  21279 
(October  7, 1972)).  Under  the  DESI 
program,  a  new  animal  drug  approved 
before  October  10,  1962,  could  continue 
to  be  approved  if  the  sponsor  submitted 
a  supplemental  NADA  to  revise  the 
indications  for  use  to  those  for  which 
the  agency  determined  the  drug  to  be 
effective. 

This  document  announces  the 
effective  indications  for  which  certain 
new  animal  drugs  and  drug 
combinations  may  be  marketed,  and 
provides  an  opportunity  for  hearing  on 
those  indications  for  which  products 
may  not  be  marketed  because  they  lack 
substantial  evidence  of  effectiveness. 
There  are  nine  products  subject  to  this 
notice,  and  they  fall  into  the  following 
foiu-  categories: 

1.  Bacitracin  methylene  disalicylate 
(BMD)  single-ingredient  Type  A 
medicated  article, 

2.  Oxytetracycline  and  neomycin 
fixed-combination  Type  A  medicated 
articles, 

3.  Combination  drug  Type  B  and  Tjrpe 
C  medicated  feeds  for  poultry 
containing  nicarbazin,  and 

4.  Combination  drug  Type  E  and  Type 
C  medicated  feeds  for  poultry 
containing  bacitracin. 

Under  section  108(b)(2)  of  Public  Law 
90-399  (82  Stat.  353),  the  Animal  Drug 
Amendments  of  1968,  any  approval  of  a 
new  animal  drug  granted  prior  to  the 
law's  effective  date,  whether  through 


approval  of  a  new  drug  application, 
master  file,  antibiotic  regulation,  or  food 
additive  regulation,  continues  in  effect 
and  is  subject  to  change  in  accordance 
with  the  provisions  of  section  512  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360b).  The  nine 
products  that  are  the  subject  of  this 
notice  are  subject  to  this  transitional 
approval  provision. 

In  addition,  they  are  all  listed  in  the  - 
interim  marketing  provisions  of 
§  558.15.  A  history  of  the  interim 
marketing  provisions  and  the  approval 
status  of  the  products  listed  in  them  is 
contained  in  a  notice  of  proposed 
rulemaking  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
agency  has  DESI  finalized  many  of  the 
products  subject  to  the  listings  in 
§  558.15,  codifying  their  approvals  in 
part  558  (21  CFR  part  558)  subpart  B 
(see,  e.g.,  61  FR  35949,  July  9,  1996). 
The  nine  products  subject  to  this  notice 
are  the  only  ones  listed  in  §  558.15  that 
are  subject  to  DESI  and  that  have  not  yet 
been  DESI  finalized. 

n.  Findings  of  Effectiveness  of  Certain 
Drugs  Listed  in  §  558.15 

A.  Bacitracin  Methylene  Disalicylate 
Single-Ingredient  Type  A  Medicated 
Articles 

The  following  drug  is  covered  by  the 
DESI  findings  of  effectiveness  for  BMD 
in  animal  feed: 

•  NADA  141-137,  FORTRACIN  MD  - 
50  (BMD)  Type  A  medicated  article 
used  to  make  Type  B  and  Type  C 
medicated  feeds.  Pennfield  Oil  Co., 
14040  Industrial  Rd.,  Omaha,  NE  68137. 

In  1970,  FDA  armounced  its  DESI 
findings  of  effectiveness  for  feed  use  of 
BMD  (35  FR  11531,  July  17,  1970,  as 
corrected  by  35  FR  15408,  October  2, 
1970).  Table  1  of  this  document 
summarizes  FDA's  conclusions. 


Table  1.— DESI  Findings  of  Effectiveness  For  Use  of  Bacitracin  Methylene  Disalicylate  in  Animal  Feed 


Bacitracin  methylene 
disalicylate  in  grams  per  ton  (g/ton) 


4  to  50 


5  to  20 


Indications  for  use 


Chickens,  turkeys,  and  pheasants:  For  increased  rate  of 
weight  gain  and  improved  feed  effk:iency. 


Quail  not  over  5  weeks  of  age:  For  increased  rate  of 
weight  gain  and  improved  feed  efficiency. 


Limitations 


The  agency  notes  that  there  are 
several  potential  sources  of  confusion 
regarding  NADA  141-137  and  the 
interim  marketing  provision  for  BMD  in 
§  558.15(g)(1)  (further  information  about 
this  provision  is  contained  in  a  notice 
of  proposed  rulemaking  published 


elsewhere  in  this  issue  of  the  Federal 
Register).  Section  558.15(g)(1)  contains 
a  table  that  lists  antibacterial  Type  A 
medicated  articles  that  are  eligible  for 
interim  marketing  based  on  coijipliance 
with  other  provisions  of  §  558.15,  and 
specifies  the  sponsors  of  these  articles 


and  their  approved  species,  use  levels, 
and  indications  for  use.  An  example  of 
the  problems  with  this  table  is  that  the 
sponsors  it  lists  for  BMD — A.  L. 
Laboratories,  Inc.,  and  Fermenta  Animal 
Health  Co. — are  outdated.  These 
companies  are  predecessors  in  interest 
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been  approved  prior  to  1968,  and  stated 
that  it  was  subject  to  the  transitional 
approval  provisions  of  the  Animal  Drug 
Amendments  of  1968.  The  company 
also  provided  information  about  the 
approved  indications.  One  piece  of 
information,  included  with  the 
September  letter,  is  a  product  label 
dated  February  1969.  BIVI  stated  that 
this  label  is  consistent  with  §  558.15. 
This  was  probably  intended  to  mean  the 
interim  marketing  table  in  §  558.15  as  it 
was  originally  issued  in  1976  since  the 
label's  indications  are  generally 
consistent  with,  albeit  somewhat 
narrower  than.  BMD's  indications  listed 
in  the  table  at  the  time.  Given  this 
consistency  and  given  that  the  date  of 
the  label  is  just  a  few  months  before  the 
effective  date  of  the  transitional 
approval  provision,  the  label  provides 
good  evidence  that  the  product  was 
subject  to  transitional  approval  and  the 
indications  for  which  it  was 
transitionally  approved. 

However,  two  other  pieces  of 
information  appear  to  be  inconsistent 
with  the  indications  for  which  FDA 
believes  Pennfield  Oil  Co.'s  BMD 
product  is  transitionally  approved.  The 
November  1998  letter  from  BIVI  states 
that  the  product  was  approved  for  "the 
indications  for  use  itemized  in  21  CFR 
§  558.78,"  which  was  presumably  meant 
to  be  §  558.76  since  the  other  regulation 
(§  558.78)  concerns  bacitracin  zinc.  It  is 
unclear  whether  BIVI  meant  the 
indications  in  §  558.76  in  1976  or  1998. 
Also  unclear  is  the  meaning  of  two 
labels  faxed  by  BIVI  to  FDA  on 
December  9,  1998.  These  are  in  the 
product's  current  NADA  file,  although 
without  any  cover  page  or  other 
explanatory  notes.  These  labels,  one  a 
subset  of  the  other,  specify  indications 
that  are  much  closer  to  those  listed  in 
§  558.76  in  1998  than  to  those  that  were 
transitionally-appjToved.  It  is  possible 
that  the  labels  BIVI  faxed  to  FDA  on 
December  9,  1998.  were  based  on 
§  558.76  as  it  existed  at  that  time,  given 
that  the  BMD  listing  in  §  558.15 
contained  the  misleading  cross- 
reference  to  §  558.76. 

On  December  17,  1998,  FDA  sent  BIVI 
a  letter  stating  that  the  agency  received 
the  company's  November  certification 
that  amended  the  September  letter,  that 
the  certification  would  be  used  as  part 
of  the  administrative  record  of  approval, 
and  that  the  agency  planned  to  codify 
this  approval  as  soon  as  possible  given 
resource  constraints  and  public  health 
priorities.  FDA's  letter  also  referred  to 
the  indications  "specified  in  the 
labeling  attached  to  (BIVI's]  letter." 
However,  FDA's  letter  does  not  state  to 
which  labeling  it  is  referring. 


We  are  not  aware  of  any  additional 
approved  indications  beyond  those 
listed  in  the  original  §  558.76  from  1976 
for  Pennfield  Oil  Co.'s  product.  If  the 
sponsor  has  additional  information  on 
the  other  approved  indications,  such 
information  should  be  provided  to  FDA 
during  this  administrative  process. 

B.  Oxytetracycline  and  Neomycin  Fixed- 
Combination  Type  A  Medicated  Articles 

The  agency  is  making  findings  of 
effectiveness  for  oxytetracycline  and 
neomycin  fixed-combination  Type  A 
medicated  articles  for  use  in  animal 
feed.  These  findings  cover  the  following 
drugs: 

•  NADA  94-975,  NEO-TERRAMYCIN 
(oxytetracycline  and  neomycin).  Phibro 
Animal  Health,  710  Route  46  East,  suite 
401,  Fairfield.  NJ  07004. 

•  NADA  138-939,  NEO-OXY 
(oxytetracycline  and  neomycin). 
Pennfield  Oil  Co.,  14040  Industrial  Rd.. 
Omaha,  NE  68137. 

Both  of  these  products  are  two-way. 
fixed-combination  Type  A  medicated 
articles  used  to  make  two-way 
combination  drug  Type  C  medicated 
feeds  at  use  levels  for  the  species  and 
indications  listed  in  §  558.15(g)(2).  The 
drug  sponsor  information  in  this  listing 
is  outdated,  however,  designating  Pfizer, 
Inc.,  Pennfield  Oil  Co..  and  VPO.  hic, 
instead  of  Phibro  Animal  Health  and 
Pennfield  Oil  Co. 

The  National  Academy  of  Sciences/ 
National  Research  Council  (NAS/NRC) 
assisted  FDA  in  its  DESI  program  for 
numerous  animal  drug  products.  While 
NAS/NRC  did  not  evaluate  the  efficacy 
data  relating  to  these  combinations, 
FDA  has  conducted  such  a  review.  This 
review  was  based  on  the  agency's 
findings  of  effectiveness  for 
oxytetracycline  and  neomycin  single- 
ingredient  feed  use  products,  which  in   ^ 
turn  were  based  on  NAS/NRC's 
evaluation  (see  35  FR  7089.  May  5, 
1970.  and  36  FR  837,  January  19,  1971). 
FDA  has  determined  that  its  previous 
findings  of  effectiveness  for  the  single 
ingredients  are  applicable  to  the 
combinations  in  the  absence  of 
information  indicating  interference  in 
effectiveness  between  individual 
ingredients.  The  agency's  review  also 
considered  information  about  the 
effectiveness  submitted  to  these  two 
NAD  As.  although  this  information  did 
not  alter  the  agency's  conclusions  based 
on  the  single-ingredient  findings.  Tables 
2,  3,  4,  and  5  of  this  document 
summarize  FDA's  findings  of 
effectiveness  for  oxytetracycline  and 
neomycin  fixed-combination  Type  A 
medicated  articles  for  use  in  animal 
feed. 
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Table  2.— DESI  Findings  of  Effectiveness  for  Use  of  Oxytetfiacycline  and  Neomycin  Administered  in 

Chicken  Feed  in  a  1:1  Ratio 


Oxytetracycline  and 

neomycin  amount  in  g/ton  of 

feed 


10  to  50 


Indications  for  use 


100  to  200 


400 


500 


Chickens:  For  increased  rate  of  weight  gain  and  im- 
proved feed  efficiency. 


Chickens:  For  control  of  infectious  synovitis  caused  by 
Mycoplasma  synoviae,  control  of  fowl  cholera 
caused  by  Pasteurella  multocida  susceptible  to  oxy- 
tetracycline. 


Chickens:  For  control  of  chronic  respiratory  disease 
(CRD)  and  air  sac  infection  caused  by  M. 
gallisepticum  and  Escherichia  coli  susceptible  to  ox- 
ytetracycline. 


Chickens:  For  reduction  of  mortality  due  to  air 
sacculitis  (air-sac-  infection)  caused  by  E.  coti  sus- 
ceptible to  oxytetracycline. 


Limrtatrons 


Do  not  feed  to  chKkens  producing  eggs  for  human 
consumptk>n. 


Feed  continuously  for  7  to  14  days  (d);  do  not  feed  to 
chrckens  producing  eggs  for  human  consumptkxi;  m 
tow  calcium  feed,  withdraw  3  d  before  slaughter. 


Feed  continuously  for  7  to  14  d;  do  not  feed  to  chick- 
ens producing  eggs  for  human  consumptkxi;  in  km 
cateium  feeds,  withdraw  3  d  before  slaughter. 


Feed  continuously  for  5  d;  do  not  feed  to  chickens 
producing  eggs  for  human  consumptton:  withdraw 
24  hours  before  slaughter;  in  low  cateium  feeds 
withdraw  3  d  before  slaughter. 


Table  3.— DESI  Findings  of  Effectiveness  for  Use  of  Oxytetracycline  and  Neomycin  Administered  in  Turkey 

Feed  in  a  1:1  Ratio 


Oxytetracycline  and 
neomycin  amount 


10  to  50  g/ton  of  feed 


100  g/fon  of  feed 


200  g/ton  of  feed 


25  milligrams  per  pound 
(mg/lb)  of  body  weight 
daily 


Indicattons  for  use 


Growing  turkeys:  For  increased  rate  of  weight  and  im- 
proved feed  efficiency. 


Turkeys:  For  control  of  hexamitiasis  caused  by  Hexamita 
meleagridis  susceptible  to  oxytetracycline. 


Limitations 


Do  not  feed  to  turkeys  producing  eggs  for  human  con- 
sumption. 


Turkeys:  For  control  of  infectious  synovitis  caused  by  M. 
synoviae  susceptible  to  oxytetracycline. 


Turkeys:  For  control  of  complicating  bacterial  organisms 
associated  with  bluecomb  (transmissible  enteritis; 
coronaviral  enteritis)  susceptible  to  oxytetracycline. 


Feed  continuously  for  7  to  14  d;  do  not  feed  to  turkeys 
producing  eggs  for  human  consumption. 


Feed  continuously  for  7  to  14  d;  withdraw  5  d  before 
slaughter;  do  not  feed  to  turkeys  producing  eggs  for 
human  consumptton. 


Feed  continuously  for  7  to  14  d;  withdraw  5  d  before 
slaughter;  do  not  feed  to  turkeys  producing  eggs  for 
human  consumption. 


Table  4.— DESI  Findings  of  Effectiveness  for  Use  of  Oxytetracycline  and  Neomycin  Administered  in  Swine 

Feed  in  a  1:1  Ratio 


Oxytetracycline  and 
neomycin  amount 


10  to  50  g/ton  of  feed 


10  mg/lb  of  body  weight  daily 


Indications  for  use 


Swine:  For  increased  rate  of  weight  and  improved 
feed  efficiency 


10  mg/lb  of  body  weight  daily 


Swine:  For  treatment  of  bacterial  enteritis  caused  by 
E.  coli  and  Salmonella  choleraesuis  and  bacterial 
pneumonia  caused  by  P.  multocida  susceptible  to 
oxytetracycline:  treatment  and  control  of 
colibacillosis  (bacterial  enteritis)  caused  by  £.  coli 
susceptible  to  neomycin. 


Limitattons 


Feed  continuously  for  7  to  14  d;  withdraw  5  d  before 
slaughter. 


Breeding  swine:  For  control  and  treatment  of  lepto- 
spirosis  (reducing  the  incidence  of  atwrtion  and 
shedding  of  leptospirae)  caused  by  Leptospira  po- 
mona  susceptible  to  oxytetracycline. 


Feed  continuously  for  not  more  ttian  14  d;  withdraw  5. 
d  before  slaughter. 


47336 


Federal  Register /Vol.  68,  No.  153 /Friday,  August  8,  2003 /Notices 


Table  5.— dIesI  Findings  of  Effectiveness  for  Use  of  Oxytetracycline  and  Neomycin  Administered  in  Cattle 

AND  Sheep  Feed  in  a  1:1  Ratio 


Oxytetracyclir  e 

and  neomyci  i 

amount 


10to20  9/toncf 
feed 


0.05  to  0.1  mg/1) 

•     of  body  weigf  t 

daily 


10  mg/lb  of  bod  r 
weight  daily 


10  mg/lb  of  bodr 
weight  daily 


10  mg/lb  of  bod  ^ 
weight  daily 


25  mg/head/d 


75  mg/head/d 


0  5  to  2.0  g/hea  j/d 


Indications  tor  use 


Sheep:  For  iricreased  rate  of  weight  gain  and  improved  feed 
efficiency. 


Calves  (up  to  250  lb):  For  increased  rate  of  weight  gain  and 
improved  feed  efficiency.  ^ 


Calves  and  beef  and  nonlactating  dairy  cattle:  For  treatment 
of  bacterial  enteritis  caused  by  E.  coli  and  bacterial  pneu- 
monia (shipping  fever  complex)  caused  by  P.  multocida 
susceptible  to  oxytetracycline;  treatment  and  control  of 
colibacillosis  (bacterial  enteritis)  caused  by  £.  coli  suscep- 
tible to  neomycin 


Calves  (up  to  250  lb):  For  the  treatment  of  bacterial  enteritis 
caused  by  E.  coli  susceptible  to  oxytetracycline;  treatment 
and  control  of  colibacillosis  (tjacterial  enteritis)  caused  by 
E.  coli  susceptible  to  neomycin. 


Sheep:  For  the  treatment  of  bacterial  enteritis  caused  by  E. 
coli  and  bacterial  pneumonia  caused  by  P.  multocida  sus- 
ceptible to  oxytetracycline;  treatment  and  control  of 
colibacillosis  (bacterial  enteritis)  caused  by  E.  coli  suscep- 
tible to  neomycin. 


Limitations 


Feed  continuously;  in  milk  replacers  or  starter  feed. 


Feed  continuously  for  7  to  14  d  in  feed  or  milk  replacers.  If 
symptoms  persist  after  using  for  2  or  3  d,  consult  a  veteri- 
narian. Treatment  should  continue  24  to  48  hours  beyond 
remission  of  disease  symptoms.  A  withdrawal  period  has 
not  been  established  for  use  in  preruminating  calves.  Do 
not  use  in  calves  to  be  processed  for  veal.  A  milk  discard 
time  has  not  been  estat^lished  for  use  in  lactating  dairy 
cattle.  Do  not  use  in  female  dairy  cattle  20  months  of  age 
or  older.  Withdraw  5  d  before  slaughter. 


Feed  continuously  for  7  to  14  d  in  milk  replacers  or  starter 
feed.  If  symptoms  persist  after  using  for  2  or  3  d,  consult 
a  veterinarian.  Treatment  should  continue  24  to  48  hours 
beyond  remission  of  disease  symptoms.  A  withdrawal  pe- 

-  riod  has  not  been  established  for  use  in  preruminating 
calves.  Do  not  use  in  calves  to  be  processed  for  veal.  A 
milk  discard  time  has  not  been  established  for  use  in  lac- 
tating dairy  cattle.  Do  not  use  in  female  dairy  cattle  20 
months  of  age  or  older.  Withdraw  5  d  before  slaughter. 


Calves  (250  to  400  lb):  For  increased  rate  of  weight  gain 
and  improved  feed  efficiency. 


Growing  cattle  (over  400  lb):  For  increased  rate  of  weight 
gain,  improved  feed  efficiency,  and  reduction  of  liver  con- 
demna.'on  due  to  liver  abscesses. 


Cattle:  For  prevention  and  treatment  of  the  eariy  stages  of 
shipping  fever  complex. 


Feed  continuously  for  7  to  14  d.  If  symptoms  persist  after 
using  for  2  or  3  d,  consult  a  veterinarian.  Treatment 
should  continue  24  to  48  hours  t)eyond  remission  of  dis- 
ease symptoms.  Withdraw  5  d  before  slaughter. 


Feed  3  to  5  d  before  and  after  arrival  in  feedlots.  A  with- 
drawal period  has  not  been  established  for  use  in 
preruminating  calves.  Do  not  use  in  calves  to  be  proc- 
essed for  veal.  A  milk  discard  time  has  not  been  estab- 
lished tor  use  in  lactating  dairy  cattle.  Do  not  use  in  fe- 
male dairy  cattle  20  months  of  age  or  older. 


C.  Combination 
C  Medicated 
Containing 


Drug  Type  B  and  Type 
'eeds  for  Poultry 
Nicarbazin 


The  agency  is  making  findings  of 
effectiveness  or  combination  drug  Type 
B  and  Type  C  medicated  feeds 
containing  ni^  ;arbazin.  These  findings 
cover  the  folli  »wing  dnjgs: 

•  NADA  98  -371.  for  the  combination 
use  of  NICAR  3AZIN  (nicarbazin), 
PENICILLIN  ( i  PROCAINE  (procaine 
penicillin),  ai  d  3-NITRO  (roxarsone). 
Phibro  Anim<  1  Health. 


•  NADA  984-374 
useofNICARPAZIN 
PENICILUN 
penicillin).  Phibro 


for  the  combination 
(nicarbazin)  and 
PROCAINE  (procaine 
Animal  Health. 


•  NADA  100-853,  for  the  combination 
use  of  NICARBAZIN  (nicarbazin), 
BACIFERM  (HMD),  and  3-NITRO 
(roxarsone).  Phibro  Animal  Health. 
These  three  combination  drugs  are  for 
uses  listed  in  §  558.15(g)(2).  The  drug 
sponsor  information  in  the  listing  is 
outdated,  designating  The  Upjohn  Co. 
instead  of  Phibro  Animal  Health.  In 
addition,  rather  than  itemizing  the 
indications  for  use,  the  listing  gives 
references  to  the  indications  itemized  in 
§§  558.325,  558.355,  and  558.530.  These 
references  are  not  accurate  since  they 
are  for  lincomycin,  monensin,  and 
roxarsone. 

While  NAS/NRC  did  not  evaluate  the 
efficacy  data  relating  to  these 


combinations,  FDA  has  conducted  such 
a  review.  This  review  was  based  on  the 
agency's  findings  of  effectiveness  for 
bacitracin  zinc,  nicarbazin,  procaine 
penicillin,  and  roxarsone  single- 
ingredient  feed  use  products,  which  in 
turn  were  based  on  NAS/NRC's 
evaluation  (see  35  FR  12490,  August  5, 
1970  (bacitracin  zinc);  34  FR  6495,  April 
15, 1969  (nicarbazin);  35  FR  11534,  July 
17,  1970  (procaine  penicillin);  and  35 
FR  14273,  September  10,  1970 
(roxarsone)).  FDA  has  determined  that 
its  previous  findings  of  effectiveness  are 
applicable  to  the  combinations  in  the 
absence  of  information  indicating 
interference  in  effectiveness  between 
individual  ingredients.  Table  6  of  this 
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document  summarizes  FDA's  findings 
of  effectiveness  for  certain  combination 


drug  Type  B  and  Tjrpe  C  medicated 
feeds  containing  nicarbazin. 


Table  6.— Findings  of  Effectiveness  for  Use  of  Certain  Drug  Combinations  Containing  Nicarbazin  In 

Poultry  Feed 


Type  A  article  in  g/ton 

Type  A  article  in  g/ton 

Type  A  article  in  g/ton 

lndk:ations  for  use 

Limitations 

Nicarbazin  90.8  to  181.6 
(0.01  to  0.02  percent 
(pet) 

Bacitracin  methylene  disa- 
licylate  4  to  50 

Roxarsone  22.7  to  45.4 

Growing  chickens:  As  an 
aid  in  preventing  out- 
breaks of  cecal  (Eimeria 
tenella)  and  intestinal  (£. 
acervulina,  E.  maxima, 
E.  necatnx,  and  E. 
bnjnetti}  coccidiosis,  and 
for  increased  rate  of 
weight  gain,  improved 
feed  efficiency,  and  im- 
proved pigmentation. 

Feed  continuously  as  sole 
ration  from  time  chicks 
are  placed  on  litter  until 
past  the  time  when  coc- 
cidiosis is  ordinarily  a 
hazard;  do  not  use  as  a 
treatment  for  outbreaks 
of  coccidiosis.  As  a  sole 
source  of  organic  ar- 
senic; drug  overdose  or 
lack  of  water  may  result 
in  leg  weakness.  Do  not 
use  in  flushing  mashes. 
Do  not  feed  to  layir>g 
hens  in  production.  Dis- 
continue medication  5  d 
before  marketing  the 
l>irds  for  human  con- 
sumption to  allow  for 
elimination  of  the  drug 
from  edible  tissue 

Nicart)azin  90.8  to  181.6 
(0.01  to  0.02  pet) 

Procaine  penicillin  2.4  to 
50 

Growing  chickens:  As  an 
aid  in  preventing  out- 
breaks of  cecal  {Eimeria 
tenella)  and  intestinal  (E. 
acervulina,  E.  maxima, 
E.  necatnx,  and  E. 
brunetti)  coccidiosis,  and 
for  increased  rate  of 
weight  gain  and  im- 
proved feed  efficiency. 

Feed  continuously  as  sole 
ration  from  time  chicks 
are  placed  on  litter  until 
past  the  time  when  ox- 
cidiosis  is  ordinarily  a 
hazard;  do  not  use  as  a 
treatment  for  outbreaks 
of  coccidiosis.  Do  not 
use  in  flushing  mashes. 
Do  not  feed  to  chickens 
producing  eggs  for 
human  consumption. 
Discontinue  medication 
4  d  t>efore  marketing  the 
birds  for  human  con- 
sumption to  allow  for 
elimination  of  the  drug 
from  edible  tissue. 

Nicarbazin  90.8  to  181.6 
(0.01  to  0.02  pet) 

Procaine  penicillin  2.4  to 
50 

i 

Roxarsone  22.7  to  45.4 

Growing  chickens:  As  an 
aid  in  preventing  out- 
breaks of  cecal  (Eimeria 
tenella)  and  intestinal  (£. 
acervulina,  E.  maxima, 
E.  necatnx,  and  E 
brunetti)  coccidiosis,  and 
for  increased  rate  of 
weight  gain,  improved 
feed  efficiency,  and  im- 
proved pignientation. 

Feed  continuously  as  sole 
ration  from  time  chicks 
are  placed  on  litter  until 
past  the  time  when  coc- 
cidiosis is  ordinarily  a 
hazard;  do  not  use  as  a 
treatment  for  outbreaks 
of  coccidiosis  As  a  sole 
source  of  organic  ar- 
senic; drug  overdose  or 
lack  of  water  may  result 
in  leg  weakness.  Do  not 
use  in  flushing  mashes. 
Do  not  feed  to  chk^kens 
producing  eggs  for 
human  consumption. 
Discontinue  medication 
5  d  before  mari<eting  the 
birds  for  human  con- 
sumption to  allow  for 
elimination  of  the  drug 
from  edible  tissue. 
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D.  Combinatipn 
C  Medicated 
Containing 

The  agency 
effectiveness 
B  and  Type  C 
containing 
cover  the  following 

•  NADA 
use  of  BMD 
Inc.,  One  Executive 
Fort  Lee.  NJ  0^024 

•  NADA 
use  of  BMD 
Alphanna,  Ini : 

•  NADA  14  i-132 
use  of  zinc  ba  :itracin 
Alpharma,  Im : 


Drug  Type  B  and  Type 
•eeds  for  Poultry 
Bi  icitracin 


is  making  findings  of 
or  combination  drug  Type 
medicated  feeds 
batitracin.  These  findings 
drugs: 
-130,  for  the  combination 
zoalene.  Alpharma, 
Dr.,  P.O.  Box  1399, 


14  1 


aid 


14  1 


-131,  for  the  combination 
^alene,  and  roxarsone. 


for  the  combination 
and  nitarsone. 


These  three  combination  drugs  are  for 
uses  listed  in  §  558.15(g)(2).  The  drug 
sponsor  information  in  the  listing  is 
outdated,  designating  A.  L.  Laboratories, 
Inc.,  instead  of  Alpharma,  Inc. 

While  NAS/NRC  did  not  evaluate  the 
efBcacy  data  relating  to  these 
combinations,  FDA  has  conducted  such 
a  review.  This  review  was  based  on  the 
agency's  findings  of  effectiveness  for 
BMD,  bacitracin  zinc,  nitarsone, 
roxarsone,  and  zoalene  single-ingredient 
feed  use  products.  Most  of  these  were 
based  on  NAS/NRC's  evaluation  (see  35 
FR  11531,  July  17,  1970  (BMD);  35  FR 
12490,  August  5, 1970  (bacitracin  zinc); 
34  FR  6494,  April  15,  1969  (nitarsone); 
and  35  FR  14273,  September  10,  1970 


(roxarsone)).  The  effectiveness  of 
zoalene  in  these  combinations  was 
based  on  FDA's  review  of  a  food 
additive  petition  containing 
effectiveness  data  (see  27  FR  11546, 
-November  24, 1962).  FDA  has 
determined  that  its  previous  findings  of 
effectiveness  are  applicable  to  the 
combinations  in  the  absence  of 
information  indicating  interference  in 
effectiveness  between  individual 
ingredients.  Table  7  of  this  document 
siunmarizes  FDA's  findings  of 
effectiveness  for  certain  combination 
drug  Type  B  and  Type  C  medicated 
feeds  containing  bacitracin. 


Table? 


-Findings  of  Effectiveness  for  Use  of  Certain  Drug  Combinations  Containing  Bacitracin  in 

Poultry  Feed 


Type  A  ar1icl(  i  in  g/ton 


Type  A  article  in  g/ton 


Type  A  article  in  g/ton 


Indications  for  use 


Limitations 


Bacitracin  4  to  I  0 


Zoalene  36.3  to  113.5. 


Replacement  chickens: 
•  For  increased  rate  of 
weight  gain  and  im- 
proved feed  efficiency; 
and  for  development  of 
active  immunity  to  coc- 
cidiosis. 


As  bacitracin  methylene  di- 
salicylate.  Grower  ration 
not  to  be  fed  to  birds 
over  14  weeks  of  age; 
feed  as  in 
§558.680(d)(1)(i). 


Bacitracin  4  to  !  0 


Zoalene  36.3  to  113.5. 


Roxarsone  22.7  to  45.4 


Replacement  chickens: 
For  increased  rate  of 
weight  gain  and  im- 
proved feed  efficiency; 
for  development  of  ac- 
tive immunity  to  coccidi- 
osis;  and  for  improved 
pigmentation. 


As  bacitracin  methylene  di- 
salicylate;  discontinue 
use  5  d  before  slaugh- 
ter; as  sole  source  of  or- 
ganic arsenic;  drug  over- 
dose or  lack  of  water 
may  result  in  leg  weak- 
ness. Grower  ration  not 
to  be  fed  to  birds  over 
14  weeks  of  age;  feed 
asin§558.680(d)(1)(i). 


Bacitracin  4  to  f  0 


Nitarsone  170  (0.01875 
pet) 


Growing  turkeys:  For  in- 
creased rate  of  weight 
gain  and  improved  feed 
efficiency;  and  as  an  aid 
in  the  prevention  of 
blackhead. 


As  bacitracin  zinc;  dis- 
continue use  5  d  before 
slaughter.  Early  medica- 
tion is  essential  to  pre- 
vent spread  of  disease. 
Adequate  drinking  water 
must  be  provided  near 
feeder  at  all  times.  The 
drug  is  not  effective  in 
preventing  blackhead  in 
birds  infected  more  than 
4  or  5  d.  The  drug  is 
dangerous  for  ducks, 
geese,  and  dogs.  Over- 
dosage or  lack  of  water 
may  result  in  leg  weak- 
ness or  paralysis.  Use 
as  sole  source  of  ar- 
senic. 


E.  Applicability  of  Findings  of 
Effectiveness 

The  finding  i 
described  pre' ' 
are  concerned 
effectiveness 
the  treated  animals 


of  effectiveness  as 
iously  in  this  document 
only  with  a  drug's 
the  stated  conditions  in 
Nothing  in  this 


or 


document  constitutes  a  bar  to  further 
proceedings  with  respect  to  questions  of 
the  safety  of  the  subject  drugs  in  treated 
animals  or  of  the  drugs  or  their 
metabolites  in  food  products  derived 
from  treated  animals. 


F.  Applicability  offending  Notices  of 
Opportunity  for  Hearing 

In  the  Federal  Registers  of  August  30, 
1977  (42  FR  43772),  and  October  21, 
1977  (42  FR  56264),  the  Director  of  the 
Center  for  Veterinary  Medicine  (CVM) 
issued  notices  of  opportunity  for 
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hearing  (NOOHs)  on  proposals  to 
withdraw  approval  of  NADAs  for  all 
penicillin-containing  premix  products 
intended  for  use  in  animal  feed  and  for 
certain  subtherapeutic  uses  of 
tetracyclines  (chlortetracycline  and 
oxytetracycline)  in  animal  feed.  Some  of 
these  products  are  listed  in  §  558.15. 
These  NOOHs  are  still  pending  and 
nothing  in  this  doctunent  constitutes  a 
bar  to  subsequent  action  to  withdraw 
approval  on  the  grounds  cited  in  the 
outstanding  NOOHs. 

G.  Marketing 

Marketing  of  the  products  that  are  the 
subject  of  this  document,  and  which  are 
approved,  may  be  continued,  provided 
that,  on  or  before  (see  DATES),  the  holder 
of  the  application  submits  a  signed 
Form  FDA  356v  New  Animal  Drug 
Application  and  complete  product 
labeling  (including  specimen  labeling 
for  Type  B  and  Type  C  medicated  feeds) 
conforming  to  the  applicable  findings  of 
effectiveness. 

Supplemental  NADAs  that  are  filed  in 
response  to  this  document  and  comply 
with  the  requirements  set  forth  will  be 
approved,  and  documents  will  be 
published  in  the  Federal  Register 
amending  the  approval  regulations  in 
accordance  with  the  approval  and 
identifying  the  sponsor  under  section 
512(i)oftheact. 

nL  Notice  of  Opportunity  for  Hearing 

On  the  basis  of  all  available  data  and 
information,  the  Director  of  CVM  is 
unaware  of  any  adequate  and  well- 
controlled  clinical  investigation, 
conducted  by  experts  qualified  by 
scientific  training  and  experience, 
meeting  the  requirements  of  section  512 
of  the  act  that  demonstrates 
effectiveness  of  the  drugs  listed  in 
section  II  of  this  document,  for  their 
labeled  indications  of  use  other  than  the 
effective  claims  as  stated  in  this 
dociunent. 

Therefore,  notice  is  given  to  the 
sponsors  of  the  NADAs  for  the  nine 
animal  drug  products  or  combination 
uses  described  in  section  II  of  this 
document,  and  to  all  other  interested 
persons,  that  the  Director  of  CVM 
proposes  to  issue  an  order  under  section 
512(e)  of  the  act  withdrawing  approval 
of  the  NADAs  providing  for  any  claims 
other  than  those  classified  in  this 
document  as  effective.  The  groimd  for 
the  proposed  withdrawal  is  that  new 
information  about  the  drug  products, 
such  as  that  provided  by  the  NAS/NRC 
reviews,  evaluated  together  with  the 
evidence  available  at  the  time  of 
approval,  show  there  is  a  lack  of 
substantial  evidence  that  the  drug  will 
have  the  effect  it  purports  or  is 


represented  to  have  under  the 
conditions  of  use  prescribed, 
recommended,  or  suggested  in  the 
labeling.  An  order  withdrawing 
approval  will  not  issue  with  respect  to 
any  application  supplemented  in 
accordance  with  this  document  to  delete 
any  indication  for  use  lacking 
substantial  evidence  of  effectiveness. 

This  notice  of  opportunity  for  hearing 
encompasses,  in  addition  to  the  ground 
for  the  proposed  withdrawal  of  the 
approvals,  all  issues  relating  to  the  legal 
status  of  the  drug  products  subject  to  it, 
e.g.,  any  contention  that  any  such 
product  is  not  a  new  animal  drug  within 
the  meaning  of  section  201  (w)  of  the  act 
(21  U.S.C.  321{w)). 

In  accordance  with  section  512  of  the 
act  and  part  514  (21  CFR  part  514)  and 
luider  the  authority  delegated  to  the 
Director  of  CVM  (21  CFR  5.502),  a 
sponsor  and  all  other  persons  subject  to 
this  document  are  hereby  given  an 
opportunity  for  hearing  to  show  why 
approval  of  the  applications  should  not 
be  withdrawn. 

A  sponsor  or  any  other  person  subject 
to  this  dociunent  who  wishes  to  request 
a  hearing  must  file:  (1)  On  or  before  (see 
DATES),  a  written  notice  of  appearance 
and  request  for  a  hearing,  and  (2)  on  or 
before  (see  DATES),  the  data, 
information,  and  analyses  relied  on  to 
demonstrate  that  there  is  a  genuine  and 
substantial  issue  of  fact  to  justify  a 
hearing  as  specified  in  §  514.200.  Any 
other  interested  person  may  also  submit 
comments  on  this  document. 
Procediues  and  requirements  governing 
this  notice  of  opportunity  for  hearing,  a 
notice  of  appearance  and  request  for  .a 
hearing,  submission  of  data, 
information,  and  analyses  to  justify  a 
hearing,  other  comments,  and  a  grant  or 
denial  of  a  hearing,  are  contained  in 
§  514.200  and  21  CFR  part  12. 

The  failure  of  a  holder  of  an  approval, 
or  any  other  party  subject  to  this 
document,  to  file  a  timely  written 
appearance  and  request  for  hearing  as 
required  by  §  514.200  constitutes  an 
election  not  to  avail  itself  of  the 
opportvmity  for  hearing  and  a  waiver  of 
any  contentions  concerning  the  legal 
status  of  any  such  drug  product,  and  the 
Director  of  CVM  will  summarily  enter  a 
final  order  withdrawing  the  approval. 
Any  such  drug  product  labeled  other 
than  for  the  effective  claims  identified 
in  this  document  may  not  thereafter  be 
marketed  lawfully,  and  FDA  will 
initiate  appropriate  regulatory  action  to 
remove  any  such  drug  product  from  the 
market.  Any  new  animal  drug  product 
marketed  without  an  approved  NADA  is 
subject  to  regulatory  action  at  any  time. 

A  request  for  hearing  may  not  rest 
upou  mere  allegations  or  denials,  but 


must  set  forth  specific  facts  showing 
that  there  is  a  genuine  and  substantial 
issue  of  fact  that  requires  a  hearing.  If 
it  conclusively  appears  from  the  face  of 
the  data,  information,  and  factual 
analyses  in  the  request  for  hearing  that 
there  is  no  genuine  and  substantial  issue 
of  fact  that  precludes  the  withdrawal  of 
approval  of  the  application,  or  when  a 
request  for  hearing  is  not  made  in  the 
required  format  or  with  the  required 
analyses,  the  Commissioner  of  Food  and 
Drugs  will  enter  summary  judgment 
against  the  person  who  requests  a 
hearing,  making  findings  and 
conclusions,  and  denying  a  hearing. 

If  a  hearing  is  requested  and  is 
justified  by  the  sponsor's  response  to 
this  notice  of  opportiuiity  for  hearing, 
the  issues  will  be  defined,  an 
administrative  law  judge  will  be 
assigned,  and  a  wTitten  notice  of  the 
time  and  place  at  which  the  hearing  will 
commence  will  be  issued  as  soon  as 
practicable. 

All  submissions  under  this  document 
must  be  filed  in  four  copies.  Except  for 
data  and  information  prohibited  from 
public  disclosure  by  law,  the 
submissions  may  be  seen  in  the  Division 
of  Dockets  Management  (see  ADDRESSES) 
between  9  a.m.  and  4  p.m.  Monday 
through  Friday.  This  dociunent  is  issued 
under  section  512  of  the  act  and  under 
the  authority  delegated  to  the  Director  of 
CVM  (21  CFR  5.502). 

rv.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.33(g)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Paperwork  Reduction  Act  of  1995 

The  collections  of  information 
requirements  for  this  documerit  are 
covered  under  OMB  control  numbers 
0910-0032  and  0910-0184. 

Dated:  August  1,  2003. 
Stephen  F.  Sundlof. 

Director,  Center  for  Veterinary  Medicine. 
(FR  Doc.  03-20241  Filed  8-5-03:  4:09  pm) 
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Clinical  Studies  of  Safety  and 
Effectiveness  of  Orphan  Products; 
Availability  of  Grants;  Request  for 
Applications  (Catalog  of  Federal 
Domestic  Assistance  No.  93.103) 


AGENCY:  Foo( 
HHS. 
ACTION:  Notide 


and  Drug  Administration, 


SUMMARY:  Th ;  Food  and  Drug     > 
Administratii  in  (FDA)  is  announcing 
changes  to  its  Office  of  Orphan  Products 
Development  (OPD)  grant  program  for 
fiscal  years  (I  Y)  2004  and  2005.  This 
announcemei  it  supercedes  the  previous 
announcemei  it  of  this  program,  which 
was  publishe  i  in  the  Federal  Register  of 
August  27,  2(  02  (67  FR  55020). 

DATES:  For  Fl'  2004,  the  application 
receipt  date  i:  October  13.  2003.  For  FY 
2005,  the  app  ication  receipt  dates  are 
April  7,  2004  and  October  6,  2004. 

ADDRESSES:  A  pplication  requests  and 
completed  ap  jlications  should  be 
submitted  to  vlaura  Stephanos,  Grants 
Management  Officer,  Grants  and 
y  ssistance  Aj  reements.  Division  of 
Contracts  anc  Grants  Management 
(HFA-531).  F  3od  and  Drug 
Administratic  n,  5600  Fishers  Lane, 
Rockville,  MI  i  20857,  301-827-7183,  e- 
mail:  mstephiil@oc.fda.gov. 
Applications  hat  are  hand-carried  or 
commercially  delivered  should  be 
addressed  to  1  630  Fishers  Lane,  rm. 
2129,  Rockvile,  MD  20857.1 
Applications  nay  also  be  obtained  from 
the  OPD  on  tl  e  Internet  at  bttp:// 
www.fda.gov/  orphan  or  http:// 
grants.nih.go\  /grants/ fundmg/phs398/ 
phs398.html:- 

FOR  FURTHER  ^FORMATION  CONTACT: 

Regarding  t  te  administrative  and 
financial  management  issues  of  this 
notice:  M  lura  Stephanos  (see 
ADORESSE  S). 

Regarding  t  le  programmatic  issues  of 
this  notic  ?:  Debra  Y.  Lewis, 
Director,  Drphan  Products  Grants 
Program.  Office  of  Orphan  Products 
Development  (HF-35),  Food  and 
Drug  Adr  linistration,  5600  Fishers 
Lane,  rm.  6A-55,  Rockville,  MD 
20857,  3C 1-827-3666,  e-mail: 
dlewis@o  :.fda.gov. 


'  Do  not  send  a 
Scientific  Research 
Health  (NIH). 

'  FDA  has  veriffed 
are  not  responsibi  3 
Web  site  after  thi 
Federal  Register. 


plications  to  the  Center  for 
(CSR).  National  Institutes  of 


the  Web  site  address,  but  we 
for  subsequent  changes  to  the 
document  publishes  in  the 


SUPPLEMENTARY  INFORMATION:  Except  for 
applications  for  studies  of  medical  foods 
that  do  not  need  premarket  approval, 
FDA  will  only  award  grants  to  support 
premarket  clinical  studies  to  determine 
whether  the  products  are  safe  and 
effective  for  approval  under  section  301 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  331  et  seq.)  or 
under  section  351  of  the  Public  Health 
Service  Act  (the  PHS  Act)  (42  U.S.C. 
262).    . 

FDA  will  support  the  clinical  studies 
covered  by  this  notice  imder  the 
authority  of  section  301  of  the  PHS  Act. 
FDA's  research  program  is  described  in 
the  Catalog  of  Federal  Domestic 
Assistance,  No.  93.103. 

Applicants  for  Public  Health  Service 
(PHS)  clinical  research  grants  are 
encouraged  to  include  minorities  and 
women  in  study  populations  so  research 
findings  can  be  of  benefit  to  all  people 
at  risk  of  the  disease  or  condition  under 
study.  It  is  recommended  that 
applicants  place  special  emphasis  on 
including  minorities  and  women  in 
studies  of  diseases,  disorders,  and 
conditions  that  disproportionately  affect 
them.  This  policy  applies  to  research 
subjects  of  all  ages.  If  women  or 
minorities  are  excluded  or  poorly 
represented  in  clinical  research,  the 
applicant  should  provide  a  clear  and 
compelling  rationale  that  shows 
inclusion  is  inappropriate. 

The  PHS  strongly  encourages  all  grant 
recipients  to  provide  a  smoke-free 
workplace  and  to  discourage  the  use  of 
all  tobacco  products.  This  is  consistent 
with  the  PHS  mission  to  protect  and 
advance  the  physical  and  mental  health 
of  the  American  people. 

FDA  is  committed  to  achieving  the 
health  promotion  and  disease 
prevention  objectives  of  "Healthy 
People  2010,"  a  national  effort  designed 
to  reduce  morbidity  and  mortality  and 
to  improve  quality  of  life.  Applicants 
may  obtain  a  paper  copy  of  the  "Healthy 
People  2010"  objectives,  vols.  I  and  II, 
for  $70  ($87.50  foreign)  S/N  017-000- 
00550-9,  by  writing  to  the 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Telephone  orders  can  be  placed  to  202-  • 
512-2250.  The  document  is  also 
available  in  CD-ROM  format,  S/N  017- 
001-00549-5  for  $19  ($23.50  foreign)  as 
well  as  on  the  Internet  at  http:// 
www.healthypeopIe.gov/.  (FDA  has 
verified  the  Web  site  address,  but  we  are 
not  responsible  for  subsequent  changes 
to  the  Web  site  after  this  document 
publishes  in  the  Federal  Register.) 
Internet  viewers  should  proceed  to 
"Publications." 


I.  Program  Research  Goals 

The  OPD  was  created  to  identify  and 
promote  the  development  of  orphan 
products.  Orphan  products  are  drugs, 
biologies,  medical  devices,  and  foods  for 
medical  purposes  that  are  indicated  for 
a  rare  disease  or  condition  (that  is,  one 
with  a  prevalence,  not  incidence,  of 
fewer  than  200,000  people  in  the  United 
States).  Diagnostic  tests  and  vaccines 
will  qualify  only  if  the  U.S.  population 
of  intended  use  is  fewer  than  200,000 
people  a  year. 

Tne  goal  of  FDA's  OPD  grant  program 
is  to  support  the  clinical  development  of 
products  for  use  in  rare  diseases  or 
conditions  where  no  current  therapy 
exists  or  where  the  product  will 
improve  the  existing  therapy.  FDA 
provides  grants  for  clinical  studies  on 
safety  and/or  effectiveness  that  will 
either  result  in,  or  substantially 
contribute  to,  market  approval  of  these 
products.  Applicants  must  include  in 
the  application's  "Background  and 
Significance"  section  an  explanation  of 
how  the  proposed  study  will  either  help 
gain  product  approval  or  provide 
essential  data  needed  for  product 
development.  All  funded  studies  are 
subject  to  the  requirements  of  the  act 
and  regulations  issued  under  it. 

II.  Mechanism  of  Support 

A.  Award  Instrument 

Support  will  be  in  the  form  of  a  grant. 
All  awards  will  be  subject  to  all  policies 
and  requirements  that  govern  the 
research  grant  programs  of  the  PHS, 
including  the  provisions  of  42  CFR  part 
52  and  45  CFR  parts  74  and  92.  The 
regulations  issued  under  Executive 
Order  12372  do  not  apply  to  this 
program.  The  NIH  modular  grant 
program  does  not  apply  to  this  FDA 
grant  program.  All  grant  awards  are 
subject  to  applicable  requirements  for 
clinical  investigations  imposed  by 
sections  505,  512,  and  515  of  the  act  (21 
U.S.C.  355,  360b,  and  360e),  section  351 
of  the  PHS  Act  (42  U.S.C.  262),  and 
regulations  issued  under  any  of  these 
sections. 

B.  Award  Amount 

Of  the  estimated  FY  2004  funding 
($13.2  million),  approximately  $9.2 
million  will  fund  noncompeting 
continuation  awards,  and  approximately 
$4  million  will  fund  10  to  12  new 
awards.  The  expected  start  date  for  the 
FY  2004  awards  will  be  April  1,  2004. 
The  estimated  FY  2005  funding  is 
anticipated  to  be  the  same  as  FY  2004. 
The  expected  start  date  for  the  FY  2005 
awards  will  begin  January  1,  2005. 

All  applications  received  for  the 
October  13,  2003,  due  date  that  are 
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reconunended  for  approval  but  not 
funded  using  FY  2004  funds  will  remain 
in  competition  for  FY  2005  funds  along 
with  those  applications  received  for  the 
April  7,  2004,  and  October  6,  2004,  due 
dates.  Applications  submitted  for  the 
first  due  date  may  be  withdrawn  and 
resubmitted  for  the  second  due  date. 

Grants  will  be  awarded  for  $150,000 
or  $300,000  in  direct  costs  a  year,  plus 
applicable  indirect  costs,  for  up  to  3 
years.  Applications  for  the  smaller 
grants  ($150,000)  may  be  for  phase  1,  2, 
or  3  studies.  Study  proposals  for  the 
larger  grants  ($300,000)  must  be  for 
studies  continuing  in  phase  2  or  phase 
3  of  investigation.  Phase  1  studies 
include  the  initial  introduction  of  an 
investigational  new  drug  or  device  into 
humans,  are  usually  conducted  in 
healthy  volunteer  subjects,  and  are 
designed  to  determine  the  metabolic 
and  pharmacological  actions  of  the 
product  in  humans,  the  side  effects 
including  those  associated  with 
increasing  drug  doses  and,  if  possible,  to 
gain  early  evidence  on  effectiveness. 
Phase  2  studies  include  early  controlled 
clinical  studies  conducted  to  evaluate 
the  effectiveness  of  the  product  for  a 
particular  indication  in  patient's  with 
-the  disease  or  condition  and  to 
determine  the  common  short-term  side 
effects  and  risks  associated  with  it. 
Phase  3  studies  gather  more  information 
about  effectiveness  and  safety  that  is 
necessary  to  evaluate  the  overall  risk- 
benefit  ratio  of  the  product  and  to 
provide  an  acceptable  basis  for  product 
labeling.  Budgets  for  each  year  of 
requested  support  may  not  exceed  the 
$150,000  or  $300,000  direct  cost  limit, 
whichever  is  applicable. 

C.  Eligibility 

The  grants  are  available  to  any  foreign 
or  domestic,  public  or  private,  for-profit 
or  nonprofit  entity  (including  State  and 
local  units  of  government).  For-profit 
entities  must  commit  to  excluding  fees 
or  profit  in  their  request  for  support  to 
receive  grant  awards.  Organizations  that 
engage  in  lobbying  activities,  as 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1968,  are  not 
eligible  to  receive  grant  awards. 

D.  Length  of  Support 

The  length  of  support  will  depend  on 
the  natuire  of  the  study.  For  those 
studies  with  an  expected  duration  of 
more  than  1  year,  a  second  or  third  year 
of  noncompetitive  continuation  of 
support  will  depend  on:  (1)  Performance 
during  the  preceding  year,  (2) 
compliance  with  regulatory 
requirements  of  the  investigational  new 
drug  (IND)/investigational  device 


exemption  (IDE),  and  (3)  availability  of 
Federal  fimds. 

E.  Funding  Plan 

The  number  of  studies  funded  will 
depend  on  the  quality  of  the 
applications  received  and  the 
availability  of  Federal  funds  to  support 
the  projects.  Resources  for  this  program 
are  limited.  Therefore,  if  two 
applications  propose  duplicative  or 
similar  studies,  FDA  may  support  only 
the  study  with  the  better  score.  Funds 
may  be  requested  in  the  budget  to  travel 
to  FDA  for  meetings  with  OPD  or 
reviewing  division  staff  about  the 
progress  of  product  development. 

Before  an  award  will  be  made,  the 
OPD  will  confirm  the  active  status  of  the 
protocol  under  the  IND/IDE.  If  the 
protocol  is  under  FDA  clinical  hold  for 
any  reason  or  if  the  IND/IDE  for  the 
proposed  study  is  not  active  and  in 
regulatory  compliance,  no  award  will  be 
made.  Documentation  of  assurances 
with  the  Office  of  Hiunan  Research 
Protection  (OHRP)  (see  section  III.A  of 
this  document)  should  be  on  file  with 
the  FDA  grants  management  office 
before  an  award  is  made.  In  order  to 
avoid  funding  studies  that  may  not 
receive  or  may  experience  a  delay  in 
receiving  institutional  review  board 
(IRB)  approval,  documentation  of  IRB 
approval  for  all  performance  sites  must 
be  on  file  with  the  FDA  grants 
management  office  before  an  award  to 
fund  the  study  will  be  made.  In 
addition,  if  a  grant  is  awarded,  grantees 
will  be  informed  of  any  additional 
dociunentation  that  should  be  submitted 
to  FDA's  IRB.  This  grant  program  does 
not  require  the  applicant  to  match  or 
share  in  the  project  costs  if  an  award  is 
made. 

F.  Dun  and  Bradstreet  Number  (DUNS) 

Beginning  October  1,  2003,  applicants 
will  be  required  to  have  a  DUNS 
number  to  apply  for  a  grant  or 
cooperative  agreement  from  the  Federal 
government.  The  DUNS  number  is  a  9- 
digit  identification  number,  which 
uniquely  identifies  business  entities. 
Obtaining  a  DUNS  number  is  easy  and 
there  is  no  charge.  To  obtain  a  DUNS 
number  call  1-866-705-5711.  Be 
certain  that  you  identify  yourself  as  a 
Federal  grant  applicant  when  you 
contact  Dun  and  Bradstreet. 

III.  Human  Subject  Protection  and 
Informed  Consent 

A.  Protection  of  Human  Research 
Subjects 

All  institutions  engaged  in  human 
subject  research  supported  by  the 
Department  of  Health  and  Human 


Services  (DHHS)  must  file  an 
"assurance"  of  protection  for  human 
subjects  with  the  OHRP  (45  CFR  part 
46).  Applicants  are  advised  to  visit  the 
OHRP  Internet  site  at  http:// 
ohrp.osophs.dhhs.gov/  (FDA  has 
verified  the  Web  site  address,  but  we  are 
not  responsible  for  subsequent  changes 
to  the  Web  site  after  this  document 
publishes  in  the  Federal  Register)  for 
guidance  on  human  subjects  issues.  The 
requirement  to  file  an  assurance  applies 
to  both  "awardee"  and  collaborating 
"performance  site"  institutions. 
Awardee  institutions  are  automatically 
considered  to  be  engaged  in  human 
subject  research  whenever  they  receive 
a  direct  DHHS  award  to  support  such 
research,  even  where  all  activities 
involving  human  subjects  are  carried 
out  by  a  subcontractor  or  collaborator. 
In  such  cases,  the  awardee  institution 
bears  the  responsibility  for  protecting 
human  subjects  under  the  award.  The 
awardee  institution  is  also  responsible 
for,  among  other  things,  ensuring  that 
all  collaborating  performance  site 
institutions  engaged  in  the  research 
hold  an  approved  assurance  prior  to 
their  initiation  of  the  research.  No 
awardee  or  performance  site  institution 
may  s[)end  funds  on  human  subject 
research  or  enroll  subjects  without  the 
approved  and  applicable  assurance(s) 
on  file  with  OHRP. 

Applicants  should  review  the  section 
on  human  subjects  in  the  application 
instructions  entitled  "I.  Preparing  Your 
Application,  Section  C.  Specific 
Instructions,  Item  4,  Human  Subjects" 
for  further  information. 

The  clinical  protocol  should  comply 
with  1CHE6  "Good  Clinical  Practice 
Consolidated  Guidance"  which  states  an 
international  ethical  and  scientific 
quality  standard  for  designing, 
conducting,  recording,  and  reporting 
trials  that  involve  the  participation  of 
human  subjects.  Applicants  are 
encouraged  to  review  the  regulations, 
guidances  and  information  sheets  on 
Good  Clinical  Practice  cited  on  the 
Internet  at  http://www.fda.gov/oc/gcp/. 

B.  Key  Personnel  Human  Subject 
Protection  Education 

The  awardee  institution  is  responsible 
for  ensuring  that  all  key  personnel 
receive  appropriate  training  in  their 
human  subject  protection 
responsibilities.  Key  personnel  include 
all  principal  investigators, 
coinvestigators,  and  performance  site 
investigators  responsible  for  the  design 
and  conduct  of  the  study.  Neither 
DHHS,  FDA,  nor  OPD  prescribes  or 
endorses  any  specific  education 
programs.  Many  institutions  have 
already  developed  educational  programs 
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responsive,  an 

submitted  in  a  :cordance  with  sections 


s  notice.  To  be 
application  must  be 


II.B,  II.C.  IV.B, 


and  V  of  this  document, 


and  must  bear  the  original  signatures  of 
both  the  princ  pal  investigator  and  the 
applicant  insti  tution's/organization's 
authorized  off  cial.  Applications  found 
to  be  nonrespt  nsive  will  be  returned  to 
the  applicant  i  ^rithout  further 
consideration.  Applicants  are  strongly 
encouraged  to  contact  FDA  to  resolve 
any  questions  ibout  criteria  before 
submitting  the  ir  application.  Please 
^  direct  all  ques  ions  of  a  technical  or 
scientific  natu  -e  to  the  OPD  program 
staff  and  all  qv  estions  of  an 
administrative  or  financial  natm-e  to  the 
grants  managernent  staff  (see  FOR 
FURTHER  INFORMATION  CONTACT). 


Responsive 
reviewed  and 


ipplications  will  be 
jvaluated  for  scientific 
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Web  site  after  this 
Federal  Register 


the  Web  site  address,  but  we 
for  subsequent  changes  to  the 
jocument  publishes  in  the 


and  technical  merit  by  em  ad  hoc  panel 
of  experts  in  the  subject  field  of  the 
specific  application.  Consultation  with 
the  proper  FDA  review  division  may 
also  occur  during  this  phase  of  the 
review  to  determine  whether  the 
proposed  study  will  provide  acceptable 
data  that  could  contribute  to  product 
approval.  Responsive  applications  will 
be  subject  to  a  second  review  by  a 
National  Advisory  Council  for 
concurrence  with  the  recommendations 
made  by  the  first-level  reviewers,  and 
funding  decisions  will  be  made  by  the 
Commissioner  of  Food  and  Drugs  or  his 
designee. 

B.  Program  Review  Criteria 

1.  Applications  must  propose  clinical 
trials  intended  to  provide  safety  and/or 
efficacy  data  of  one  therapy  for  one 
orphan  indication. 

2.  There  must  be  an  explanation  in 
the  "Background  and  Significance" 
section  of  how  the  proposed  study  will 
either  contribute  to  product  approval  or 
provide  essential  data  needed  for 
product  development. 

3.  The  prevalence,  not  incidence,  of 
the  population  to  be  served  by  the 
product  must  be  fewer  than  200,000 
individuals  in  the  United  States.  The 
applicant  should  include,  in  the 
"Background  and  Significance"  section, 
a  detailed  explanation  supplemented  by 
authoritative  references  in  support  of 
the  prevalence  figure.  Diagnostic  tests 
and  vaccines  will  qualify  only  if  the 
population  of  intended  use  is  fewer  than 
200,000  individuals  in  the  United  States 
per  year. 

4.  The  study  protocol  proposed  in  the 
grant  application  must  be  under  an 
active  IND  or  IDE  (not  on  clinical  hold) 
to  qualify  the  application  for  scientific 
and  teclmical  review.  Additional  IND/ 
IDE  information  is  described  as  follows: 

•  The  proposed  clinical  protocol 
should  be  submitted  to  the  FDA  IND/ 
IDE  reviewing  division  a  minimum  of 
30  days  before  the  grant  application 
deadline. 

•  The  number  assigned  to  the  IND/IDE 
that  includes  the  proposed  study  should 
appear  on  the  face  page  of  the 
application  with  the  title  of  the  project. 
The  date  the  subject  protocol  was 
submitted  to  FDA  for  the  IND/IDE 
review  should  also  be  provided. 

•  Protocols  that  would  otherwise  be 
eligible  for  an  exemption  from  the  IND 
regulations  must  be  conducted  under  an 
active  IND  to  be  eligible  for  funding 
under  this  FDA  grant  program. 

•  If  the  sponsor  of  the  IND/IDE  is 
other  than  the  principal  investigator 
listed  on  the  application,  a  letter  from 
the  sponsor  permitting  access  to  the 
IND/IDE  must  be  submitted.  Both  the 


% 


principal  investigator  named  in  the 
application  and  the  study  protocol  must 
have  been  submitted  to  the  IND/IDE. 

•  Studies  of  aheady  approved 
products,  evaluating  new  orphan 
indications,  are  also  subject  to  these 
IND/IDE  requirements. 

•  Only  medical  foods  that  do  not  need 
premarket  approval  are  free  from  these 
IND/IDE  requirements. 

5.  The  requested  budget  must  be 
within  the  limits,  either  $150,000  in 
direct  costs  for  each  year  for  up  to  3 
years  for  any  phase  study,  or  $300,000 
in  direct  costs  for  each  year  for  up  to  3 
years  for  phase  2  or  3  studies.  Any 
application  received  that  requests 
support  over  the  maximum  amount 
allowable  for  that  particular  study  will 
be  considered  nonresponsive. 

6.  Evidence  that  the  product  to  be 
studied  is  available  to  the  applicant  in 
the  form  and  quantity  needed  for  the 
clinical  trial  must  be  included  in  the 
application.  A  ciurent  letter  from  the 
supplier  as  an  appendix  will  be 
acceptable. 

7.  The  narrative  portion  of  the 
application  (excluding  appendices) 
should  be  no  more  than  100  pp.,  single- 
spaced,  printed  on  1  side,  with  1/2-inch 
margins,  and  in  unreduced  12-point 
font.  The  application  should  not  be 
bound. 

C.  Scientific/Technical  Review  Criteria 

The  ad  hoc  expert  panel  will  review 
the  application  based  on  the  following 
scientific  and  technical  merit  criteria: 

1 .  The  soundness  of  the  rationale  for 
the  proposed  study. 

2.  The  quality  and  appropriateness  of 
the  study  design,  including  the  design 
of  data  and  safety  monitoring  plans. 

3.  The  statistical  justification  for  the 
number  of  patients  chosen  for  the  study, 
based  on  the  proposed  outcome 
measures  and  the  appropriateness  of  the 
statistical  procedures  for  analysis  of  the 
results. 

4.  The  adequacy  of  the  evidence  that 
the  proposed  number  of  eligible  subjects 
can  be  recruited  in  the  requested 
timeframe. 

5.  The  qualifications  of  the 
investigator  and  support  staff,  and  the 
resoiuces  available  to  them. 

6.  The  adequacy  of  the  justification 
for  the  request  for  financial  support. 

7.  The  adequacy  of  plans  for 
complying  with  regulations  for 
protection  of  human  subjects. 

8.  The  ability  of  the  applicant  to 
complete  the  proposed  study  within  its 
budget  and  within  time  limits  stated  in 
this  request  for  applications  (RFA). 

A  score  will  be  assigned  based  on  the 
scientific/technical  review  criteria.  The 
review  panel  may  advise  the  program 
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staff  about  the  appropriateness  of  the 
proposal  to  the  goals  of  the  OPD  grant 
program  described  in  section  I  of  this 
dociunent. 

V.  Submission  Requirements 

The  original  and  two  copies  of  the 
completed  Grant  Application  Form  PHS 
398  (Rev.  5/01)  or  the  original  and  two 
copies  of  PHS  5161-1  (Rev.  7/00)  for 
State  and  local  governments,  with  three 
copies  of  the  appendices  must  be 
submitted  to  Maura  Stephanos  (see 
ADDRESSES).  State  and  local 
governments  may  use  the  PHS  398  (Rev. 
5/01)  application  form  in  lieu  of  the 
PHS  5161-1.  Other  than  evidence  of 
final  IRB  approval,  no  material  will  be 
accepted  after  the  receipt  date.  The 
mailing  package  and  item  two  of  the 
application  face  page  must  be  labeled 
"Response  to  RFA-FDA-OPD-2004-1 " 
or  "RFA-FDA-OPD-2005-1,  ■ 
whichever  is  applicable.  If  an 
application  for  the  same  study  was 
submitted  in  response  to  a  previous 
RFA  but  has  not  yet  been  funded,  an 
application  in  response  to  this  notice 
will  be  considered  a  request  to 
withdraw  the  previous  application. 

Also,  if  an  application  is  submitted 
for  the  October  13.  2003,  due  date  and 
is  not  funded,  and  an  application  for  the 
same  study  is  then  resubmitted  for 
either  the  April  7,  2004,  or  October  6, 
2004,  due  dates  for  FY  2005  funding, 
the  original,  unfunded  application  will 
be  administratively  withdrawn. 
Resubmissions  are  treated  as  new 
applications;  therefore,  the  applicant  for 
a  resubmitted  application  must  address 
the  issues  presented  in  the  summary 
statement  from  the  previous  review,  and 
include  a  copy  of  the  siunmary 
statement  itself  as  part  of  the 
resubmitted  application.  Applicants 
must  follow  guidelines  named  in  the 
PHS  398  (Rev.  5/01)  grant  application 
instructions. 

VI.  Method  of  Application 

A.  Submission  Instiuctions 

Applications  will  be  accepted  from  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday  until  the  established  receipt 
dates.  Applications  will  be  considered 
received  on  time  if  hand  delivered  to 
the  address  noted  previously  before  the 
established  receipt  dates  or  sent  or 
mailed  by  the  receipt  date  as  shown  by 
a  legible  U.S.  Postal  Service  dated 
postmark  or  a  legible  dated  receipt  from 
a  commercial  carrier.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing.  Applications 
not  received  on  time  will  not  be 
considered  for  review  and  will  be 
returned  to  the  applicant.  (Applicants 


should  note  the  U.S.  Postal  Service  does 
not  uniformly  provide  dated  postmarks. 
Before  relying  on  this  method, 
applicants  should  check  with  their  local 
post  office).  Please  do  not  send 
applications  to  the  CSR  at  NIH.  Any 
application  sent  to  NIH  that  is 
forwarded  to  FDA  and  received  after  the 
applicable  due  date  will  be  judged 
nonresponsive  and  retiuned  to  the 
applicant.  Applications  must  be 
submitted  via  U.S.  mail  or  commercial 
carrier  or  hand  delivered  as  stated 
previously.  Ciurently,  FDA  is  unable  to 
receive  applications  electronically. 

B.  Format  for  Application 

Submission  of  the  application  must  be 
on  Grant  Application  Form  PHS  398 
(Rev.  5/01).  Applications  from  State  and 
local  governments  may  be  sent  on  Form 
PHS  5161-1  (Rev.  7/00)  or  Form  PHS 
398  (Rev.  5/01).  All  "General 
Instructions"  and  "Specific 
Instructions"  in  the  application  kit  or  on 
the  OPD  Web  site  (see  ADDRESSES)  must 
be  followed  except  for  the  receipt  dates 
and  the  mailing  label  address.  The  face 
page  of  the  application  must  reflect  the 
request  for  applications  number  RFA- 
FDA-OPD-2004-1  or  RFA-FDA-OPD- 
2005-1,  whichever  is  applicable.  The 
title  of  the  proposed  study  must  include 
the  name  of  the  product  and  the 
disease/ disorder  to  be  studied  and  the 
IND/IDE  number.  The  remaining  portion 
of  the  application  may  not  exceed  100 
pp.  in  length  and  must  be  single-spaced, 
printed  on  1  side,  in  12-point  font,  and 
unbound. 

Applicants  have  the  option  of 
omitting  from  the  application  copies 
(but  not  from  the  original)  specific 
salary  rates  or  amounts  for  individuals 
specified  in  the  application  budget  and 
Social  Security  numbers  if  otherwise 
required  for  individuals.  The  copies 
may  include  summary  salary 
information. 

Applicants  should  provide  as  an 
appendix  to  the  application  a  summary 
of  any  meetings  or  discussions  about  the 
clinical  study  that  have  occurred  with 
FDA  reviewing  division  staff. 

Data  and  information  included  in  the 
application  will  generally  not  be 
publicly  available  prior  to  the  funding 
of  the  application.  After  funding  has 
been  granted,  data  and  information 
included  in  the  application  will  be 
given  confidential  tieatment  to  the 
extent  permitted  by  the  Freedom  of 
Information  Act  (5  U.S.C.  552(b)(4))  and 
FDA's  implementing  regulations 
(including  inter  alia  21  CFR  20.61). 

Information  collection  requirements 
requested  on  Form  PHS  398  (Rev.  5/01) 
have  been  sent  by  the  PHS  to  the  Office 
of  Management  and  Budget  (OMB)  and 


have  been  approved  and  assigned  OMB 
control  number  0925-0001.  The 
requirements  requested  on  Form  PHS 
5161-1  (Rev.  7/00)  were  approved  and 
assigned  OMB  control  number  0348- 
0043. 

VII.  Reporting  Requirements  and 
Monitoring  Activities 

The  original  and  two  copies  of  the 
annual  Financial  Status  Report  (FSR) 
(SF-269)  must  be  sent  to  FDA's  grants 
management  officer  within  90  days  of 
the  budget  period  end  date  of  the  grant. 
For  continuing  grants,  an  annual 
program  progress  report  is  also  required. 
For  such  grants,  the  noncompeting 
continuation  application  (PHS  2590) 
will  be  considered  the  aimual  program 
progress  report.  Also,  all  new  and 
continuing  grants  must  comply  with  all 
regulatory  requirements  necessary  to 
keep  active  status  of  their  IND/IDE. 
Failure  to  meet  regulatory  requirements 
will  be  grounds  for  suspension  or 
termination  of  the  grant. 

The  program  project  officer  will 
monitor  grantees  quarterly  and  will 
prepare  written  reports.  The  monitoring 
may  be  in  the  form  of  telephone 
conversations  or  e-mails  between  the 
project  officer/grants  management 
officer  and  the  principal  investigator. 
Periodic  site  visits  with  officials  of  the 
grantee  organization  may  also  occiu'. 
The  results  of  these  monitoring 
activities  will  be  recorded  in  the  official 
grant  file  and  will  be  available  to  the 
grantee  upon  request  consistent  with 
applicable  disclosure  statutes  and  with 
FDA  disclosure  regulations.  Also,  the 
grantee  organization  must  comply  with 
all  special  terms  and  conditions  of  the 
grant,  including  those  which  state  that 
future  funding  of  the  study  will  depend 
on  recommendations  from  the  OPD 
project  officer.  The  scope  of  the 
recommendations  will  confirm  that:  (1) 
There  has  been  acceptable  progress 
toward  enrollment,  based  on  specific 
circumstances  of  the  study;  (2)  there  is 
an  adequate  supply  of  the  product/ 
device;  and  (3)  there  is  continued 
compliance  with  all  FDA  regulatory 
requirements  for  the  trial. 

The  grantee  must  file  a  final  program 
progress  report,  FSR  and  invention 
statement  within  90  days  after  the  end 
date  of  the  project  period  as  noted  on 
the  notice  of  grant  award. 

Vni.  Clinical  Trials  Data  Bank 

The  Food  and  Drug  Modernization 
Act  of  1997  requires  studies  of  drugs  for 
serious  or  life-threatening  diseases 
conducted  imder  FDA's  IND  regulations 
to  be  entered  into  the  Clinical  Trials 
Data  Bank  (CTDB). 
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This  databbnk  provides  patients, 
family  members,  healthcare  providers, 
researchers,  md  members  of  the  public 
easy  access  t }  information  on  clinical 
trials  for  a  w  de  range  of  diseases  and 
conditions.  The  U.S.  National  Library  of 
Medicine  ha ;  developed  this  site  in 
coUaboratioi  with  NIH  and  FDA.  The 
databank  is  i  vailable  to  the  public 
through  the  mtemet  at  http:// 
clinicaltrialslgov.  (FDA  has  verified  the 
Web  site  addtess,  but  we  are  not 
responsible  i  or  subsequent  changes  to 
the  Web  site  after  this  document 
publishes  in  the  Federal  Register.) 

The  CTDB  contains:  (1)  Information 
about  clinica  I  trials,  both  federally  and 
privately  fun  ded,  of  experimental 
treatments  fqr  patients  with  serious  or 
life-threatenilng  diseases;  (2)  a 
description  c  f  the  purpose  of  each 
experimenta  drug;  (3)  patient  eligibility 
criteria;  (4)  ti  le  location  of  clinical  trial 
sites;  and  (5)  point  of  contact  for  those 
wanting  to  ei  iroU  in  the  trial. 

All  applies  tions  that  are  funded 
through  the  ( )FD  grant  program  are 
required  to  e  iter  into  the  CTDB 
information  i  bout  the  study  being 
funded.  The  3PD  program  staff  will 
provide  mon  information  to  grantees 
about  enterir  g  the  required  information 
in  the  CTDB  ifter  awards  are  made. 

Dated:  luly  '<  0.  2003. 
Jeffrey  Shuren 

Assistant  Com  nissionerfoi 
[FR  Doc.  03-2(  198 
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Health  Resowrces  and  Services 
Administratii>n 

Advisory  Committee  on 
Interdisciplinary,  Community-Based 
Linkages;  Notice  of  Meeting 

In  accordai  ice 
the  Federal  A  d 
(Pub.  L.  92-4  53 
of  the  follow:  ng 


2  303. 
V  ashi 


Name:  Advi 
Interdisciplinafv 
Linkages. 

Dates  and 
September  7, 
September  8. 
September  9. 

Place:  The 
Rhode  Island 
20005. 

Status:  The 
public 

Agenda: 
not  be  limited 
on  cultural  cor  i 
grant  programs 


:  Age  tid 


with  section  10(a)(2)  of 
visory  Committee  Act 
),  notice  is  hereby  given 
meeting. 
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2  303,  5  p.m.-8  p.m. 
2|)03,  8:30  a.m.-5:30  p.m. 

8:30a.m.-4  p.m. 

ngton  Terrace  Hotel,  1515 
Avenue.  NW..  Washington,  DC 


1  leeting  will  be  open  to  the 


a  items  will  include,  but 
o:  Welcome;  plenary  session 
petency  and  diversity  for  the 
under  the  purview  of  the 


Committee  with  presentations  by  speakers 
representing  the  Department  of  Health  and 
Human  Services  (DHHS),  constituent  groups, 
field  experts  and  committee  members. 
Meeting  content  will  focus  on  how  cultural 
competency  and  diversity  relate  to  health 
status  outcomes.  The  following  topics  could 
be  addressed  at  the  meeting:  Does  cultural 
competency  impact  on  health  status 
outcomes;  How  do  Titles  VII  and  VIII 
programs  address  cultuial  competency;  and 
What  measures  of  health  outcomes  are 
critical  to  linking  effectiveness  of  cultural 
.  competency  to  Titles  VII  and  VIII  programs. 

Proposed  agenda  items  are  subject  to 
change  as  priorities  dictate. 

Public  Comments:  Public  comment  will  be 
permitted  before  lunch  and  at  the  end  of  the 
Committee  meeting  on  September  8,  2003. 
Oral  presentations  will  be  limited  to  5 
minutes  per  public  speaker.  Persons 
interested  in  providing  an  oral  presentation 
should  submit  a  written  request,  with  a  copy 
of  their  presentation  to:  Jennifer  Donovan, 
Deputy  Executive  Secretary.  Division  of 
State,  Community  and  Public  Health,  Bureau 
of  Health  Professions,  Health  Resources  and 
Services  Administration,  Room  9-105,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-8044. 

Requests  should  contain  the  name, 
address,  telephone  number,  and  any  business 
or  professional  affiliation  of  the  person 
desiring  to  make  an  oral  presentation.  Groups 
having  similar  interests  are  requested  to 
combine  their  comments  and  present  them 
,  through  a  single  representative.  The  Division 
of  State,  Community  and  Public  Health  will 
notify  each  presenter  by  mail  or  telephone  of 
their  assigned  presentation  time. 

Persons  who  do  not  file  a  request  in 
advance  for  a  presentation,  but  wish  to  make 
an  oral  statement  may  register  to  do  so  at  the 
Washington  Terrace  Hotel,  Washington,  DC, 
on  September  8,  2003.  These  persons  will  be 
allocated  time  as  the  Committee  meeting 
agenda  permits. 

For  Further  Information  Contact:  Anyone 
requiring  information  regarding  the 
Committee  should  contact  Jennifer  Donovan, 
Division  of  State,  Community  and  Public 
Health,  Bureau  of  Health  Professions,  Health 
Resources  and  Services  Administration, 
Room  9-105.  5600  Fishers  Lane.  Rockville, 
Maryland  20857,  Telephone  (301)  443-8044. 

Dated;  August  1.  2003. 

lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

|FR  Doc.  03-20249  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4165-1 5-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
National  Research  Service  Award. 

Date:  September  21-23,  2003. 

Time:  2  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Judy  S.  Hannah.  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institutes  of  Health,  6701  Rockledge 
Drive,  Room  7190,  Bethesda,  MD  20892,  301/ 
435-0287. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Hecul  and 
Vascular  Diseases  Research;  93.838.  Lxmg 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health;  HHS) 

Dated:  August  4,  2003. 

La  Verne  Y.  Stringiield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  03-20297  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Biomedical 
Imaging  and  Bioengineering;  Notice  of 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Council  for 
Biomedical  Imaging  and  Bioengineering. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  other  and  the 
discussions  could  disclose  confidentied 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  other, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Biomedical  Imaging  and 
Bioengineering,  Training  and  Career 
Development  Subcommittee. 

Date:  September  11,  2003. 

Open:  8  a.m.  to  9:30  a.m. 

Agenda:To  discuss  subcommittee 
business. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  7,  Bethesda,  MD  20892. 

Contact  Person:  Joan  T.  Harmon,  Director. 
Division  of  Extramural  Activities,  National 
Institute  of  Biomedical  Imaging  and 
Bioengineering,  6707  Democracy  Blvd,  Suite 
200.  Bethesda.  MD  .20892,  (301)  451-4776, 
harmonj@nibib.nih.gov. 

Name  of  Committee:  National  Advisory 
Council  for  Biomedical  Imaging  and 
Bioengineering,  Strategic  Plan  Development 
Subcommittee. 

Dote:  September  11,  2003. 

Open:  8  a.m.  to  9:30  a.m. 

Agenda:  To  discuss  subcommittee 
business. 

Place:  National  Institutes  of  Health, 
Building  31,31  Center  Drive,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Joan  T.  Harmon,  Director, 
Division  of  Extramural  Activities,  National 
Institute  of  Biomedical  Imaging  and 
Bioengineering,  6707  Democracy  Blvd.,  Suite 
200.  Bethesda,  MD  20892,  (301)  451-4776, 
harmonj@nibib.nih.gov. 

Name  of  Committee:  National  Advisory 
Council  for  Biomedical  Imaging  and 
Bioengineering. 

Date:  September  11,  2003. 

Open:  10  a.m.  to  2:30  p.m. 

Agenda:  The  meeting  will  include  a  report 
from  the  NIBIB  Director  and  reports  from  the 
Council's  two  subcommittees. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive;  Conference 
Room  6,  Bethesda,  MD  20892. 

Closed:  2:30  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  Conference 
Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Joan  T.  Harmon,  Director, 
Division  of  Extramural  Activities,  National 
Institute  of  Biomedical  Imaging  and 
Bioengineering,  6707  Democracy  Blvd,  Suite 
200,  Bethesda,  MD  20892,  (301)451-4776, 
harmonj@nibib.nih.gov. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-goverrmient 
employees.  Persons  without  a  goverimient 


I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Dated:  August  1,  2003. 
La  Verne  Y.  StringEeld, 

Director,  Office  of  Federal  Advisoiy 

Committee  Policy. 

(FR  Doc.  03-20293  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND     . 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  on  Aging;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  follovring  - 
meeting.  ^^ 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract'proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  comrnercial 
property  such  as  patentable  material, 
and  personal  informatioa  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Embryonic 
Stem  Cells. 

Date:  September  16,  2003. 

77me;  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

P/ace;  Gateway  Bldg.,  7201  Wisconsin 
Ave..  2C212.  Bethesda,  MD  20814 
(Telephone  Conference  Call). 

Contact  Person:  Ramesh  Vemuri,  PhD, 
National  Institute  on  Aging,  The  Bethesda 
Gatewary  Building.  7201  Wisconsin  Ave., 
Suite  2C212,  Bethesda,  MD  20892,  301-402- 
7700.  rv23r@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS). 

Dated:  August  4,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  03-20295  Filed  8-7-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Closed  Meeting 

Piursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property'  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel,  Aging  Heart. 

Date:  September  3,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Gateway  Building,  7201  Wisconsin 
Ave;  2C212,  Bethesda,  MD  20814  (Telephone 
Conference  Call). 

Contact  Person:  Ramesh  Vemuri,  PhD, 
National  Institute  on  Aging,  ths  Bethesda 
Gateway  Building,  7201  Wisconsin  Ave. 
Suite  2C212,  Bethesda,  MD  20892,  301-402- 
7700,  rv23r@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  August  4,  2003. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20296  Filed  8-7-03;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Meeting 

Piu-suant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Center  for  Scientific  Review  Advisory 
Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
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notify  the  Cc^ntact 
in  advance 


Rev  ew 


Name  of 
Review  Adv 

Date 

Time:  8:30 

Agenda 
organization 
Scientific 

Place 
Rockledge 
Bethesda,  MD 

Contact 
Deputy  Direct 
Review,  Nat 
Rockledge  Dt-i 
Bethesda.  MD 


Person  listed  below 
the  meeting. 

Cobjjnittee;  Center  for  Scientific 
is  )ry  Committee,  Workgroup, 
Septei  [iber  22-23,  2003. 
m.  to  1  p.m. 
Di^ussion  of  activities  to  evaluate 
function  of  the  Center  for 


aid  : 


Natio  lal 
Dri  re 


Per.  on 


lo:  la 


process. 

Institutes  of  Health.  6701 

Conference  Room  6087, 
120892. 

Brent  B.  Stanfield,  PhD. 
r.  Center  for  Scientific 

1  Institutes  of  Health.  6701 
e.  Room  3016.  MSC  7776, 
20892,(301)435-1114. 


Informatio  i 
Institute's/C«  nter 


ageod 


www.csr.n 
where  an 
information 
posted  when 


is  also  available  on  the 
's  home  page:  http:// 
ih  l^ov/drgac/drgac.htm, 
a  and  any  additional 
or  the  meeting  will  be 
available. 


Fed 


.393  -93 


(Catalogue  of 
Program  Nos. 
93.333.  Clinical 
93.337,  93. 
93.846-93.878 
Institutes  of  Health 

Dated: 
La  Verne  Y.  Stiingfield 
Director.  Offici 
Committee  Pol  cy. 
[FR  Doc.  03-2( 


eral  Domestic  Assistance 
3.306,  Comparative  Medicine; 
Research,  93.306,  93.333, 

396.  93.837-93.844, 
93.892.  93.893,  National 
HHS) 
4.  2003. 


of  Federal  Advisory 

cy. 

294  Filed  8-7-03:  8:45  am) 


aiLUNG  CODE  41  0-01-M 


DEPARTMEr  T  OF  HEALTH  AND 
HUMAN  SERVICES 

I 

National  Institutes  of  Health 

Center  for  S<^ientif Ic  Review;  Notice  of 
Closed  Meetings 


meetir  gs 


an  1 


Pursuant  tc 
Federal  Adv 
amended  (5 
is  hereby 
meetings. 

The 
public  in  accbrd 
provisions  se 
552b(c){4) 
as  amended, 
the  discussions 
confidential 
property  sucl  i 
and  personal 
individuals 
applications 
would  constitute 
invasion  of 


section  10(d)  of  the 
i^ory  Committee  Act,  as 
S.C.  appendix  2),  notice 
givtn  of  the  following 


Name  of  Cor^mittee. 
Review  Specie 
Cancer  Immun 

Date:  August 

Time:  3:30 

Agenda:  To 
applications. 


will  be  closed  to  the 
ance  with  the 
forth  in  sections 
552b(c)(6),Title5U.S.C., 
The  grant  applications  and 
could  disclose 
I  rade  secrets  or  commercial 
as  patentable  material, 
information  concerning 
ated  with  the  grant 
the  disclosure  of  which 
a  clearly  unwarranted 
p  srsonal  privacy. 


p  m 

lev 


;  Center  for  Scientific 
Emphasis  Panel.  Prostate 
itherapy. 
13.  2003. 
to  4:30  p.m. 
iew  and  evaluate  grant 


Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  PersQn:  Sharon  K.  Gubanich,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  670T  Rockledge  Drive,  Room  4140, 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Yeast 
Genetics. 

Date:  August  15,  2003. 

Time:  2  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Alexander  D.  Politis,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3210, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
1150,  politisa@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306.  Comparative  Medicine; 
93.333,  Clinical  Research  93.306,  93.333. 
93.337,  93.393-93.396.  93.837-93.844, 
93.846-93.878.  93.892.  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  August  4,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20298  Filed  8-7-03;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Health  Service 

National  Toxicology  Program;  National 
Toxicology  Program  (NTP)  Board  of 
Scientific  Counselors  Meeting;  Review 
of  Nominations  for  Listing  In  the  11th 
Edition  of  the  Report  on  Carcinogens 

Piirsuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  next 
meeting  of  the  NTP  Board  of  Scientific 
Counselors  Report  on  Carcinogens 
Subcommittee  ("the  NTP  RoC 
Subcommittee")  to  be  held  on  October 
14-15,  2003,  at  the  Marriott  at  Metro 
Center,  775  12th  Street,  NW., 
Washington,  DC  20005.  On  October  14, 
registration  will  begin  at  9  a.m.  and  the 
meeting  will  begin  at  9:30  a.m.  On 
October  15,  the  meeting  will  begin  at 
8:30  a.m.  Pre-registration  is  not 
required;  however,  persons  requesting 


time  to  make  oral  public  comments  are 
asked  to  notify  Dr.  Mary  S.  Wolfe,  NTP 
Executive  Secretary,  prior  to  the 
meeting  (contact  information  given 
below).  The  agenda  covers  the  peet 
review  of  seven  nominations  for 
possible  listing  in  the  11th  Edition  of 
the  Report  on  Carcinogens  ("the  11th 
RoC"),  and  includes  an  opportunity  for 
public  input. 

Agenda 

The  meeting  of  the  NTP  RoC 
Subcommittee  is  scheduled  for  October 
14-15,  2003  and  is  open  to  the  public 
with  attendance  limited  to  only  the 
available  space.  Tentatively  scheduled 
for  peer  review  are  seven  nominations 
for  possible  listing  in  the  11th  RoC. 
These  nominations  are  listed 
alphabetically  in  the  attached  table, 
along  with  supporting  information  and 
a  tentative  order  of  presentation  and 
review.  Background  docimients  for  each 
of  the  nominations  have  been  made 
available  previously  to  the  public  on  the 
web  and  include  a  summary  of  the 
scientific  data  and  information  being 
used  to  evaluate  the  nomination.  A  copy 
of  the  background  document  for  each  of 
these  nominations  is  available 
electronically  through  the  NTP's  RoC 
web  site  for  the  11th  RoC  at  http://ntp- 
server.niehs.nih.gov/Newhoineroc/ 
llRoCBkgmd.html  (select  Nominations 
Under  Review  in  2003)  or  can  be 
obtained  on  CD  or  in  hard  copy,  as 
available,  from:  Dr.  C.W.  Jameson, 
Report  on  Carcinogens,  NIEHS,  MD  EC- 
14,  79  T.W.  Alexander  Drive,  Building 
4401,  Room  3118,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709  (919/ 
541-4096;  FAX  919/541-2242;  email 
jameson@niehs.nih.gov). 

The  agenda  and  a  roster  of  NTP  RoC 
Subcommittee  members  will  be 
available  prior  to  the  meeting  on  the 
NTP  homepage  at  http://ntp- 
server.niehs.nih.gov/  or  upon  request 
from  Dr.  Wolfe.  Following  the  meeting, 
summary  minutes  will  also  be  available 
electronically  at  http://ntp- 
server.  niehs.  niti.gnv/NewHomeRnr/ 
mtgs.html  and  in  hardcopy  upon 
request  from  Dr.  Wolfe. 

A  total  of  1 7  nominations  are  imder 
consideration  for  the  11th  RoC.  Previous 
notices  in  the  Federal  Register  (July  24, 
2001:  Volume  66,  Number  142,  Pages 
38430-38432  and  March  28,  2002: 
Volume  67,  Number  60,  Page  14957) 
announced  the  nominations  to  be 
reviewed  for  possible  listing  in  the  11th 
RoC.  This  review  by  the  NTP  RoC 
Subcommittee  is  for  the  second  set  of 
seven  nominations  identified  in  those 
Federal  Register  announcements  that 
have  completed  review  by  the  NIEHS 
Review  Committee  for  the  Report  on 
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Carcinogens  (RGl)  and  the  NTP 
Executive  Committee  Interagency 
Working  Group  for  the  Report  on 
Carcinogens  {RG2).  The  RoC 
Subcommittee  reviewed  the  first  10 
nominations  to  the  11th  RoC  at  a  public 
meeting  on  November  19-20,  2002,  in 
Washington,  DC.  Summary  minutes  of 
that  meeting  are  available  electronically 
at  http://ntp-server.niehs.nih.gov/ 
NewHomekoc/mtgs.html  or  in  hardcopy 
upon  request  to  the  Executive  Secretary 
(contact  information  below). 

Solicitation  of  Public  Comment 

This  meeting  of  the  NTP  RoC 
Subcommittee  is  open  to  the  public,  and 
time  will  be  provided  for  oral  public 
comment  on  each  of  the  nominations 
under  review.  In  order  to  facilitate 
planning,  persons  requesting  time  for  an 
oral  presentation  on  a  nomination 
should  notify  the  Executive  Secretary, 
(Dr.  Mary  S.  Wolfe,  P.O.  Box  12233,  A3- 
07,  Research  Triangle  Park,  NC  27709; 
telephone  919/541-3971;  FAX  919/541- 
0295;  e-mail  wolfe@niehs.nih.gov)  no 
later  than  September  29,  2003.  Each 
organization  is  allowed  one  time  slot  for 
an  oral  presentation  per  nomination. 
Persons  registering  to  make  comments 
are  asked  to  provide,  if  possible,  a 
written  copy  of  their  statement  by 
September  29  so  copies  can  be  made 
and  distributed  to  NTP  RoC 
Subcommittee  members  for  their  timely 
review  prior  to  the  meeting.  Written 
statements  can  supplement  and  expand 
the  oral  presentation,  and  each  speaker 
is  asked  to  provide  his/her  name, 
affiliation,  mailing  address,  phone,  fax, 
e-mail  and  supporting  organization  (if 
any).  At  least  7  minutes  will  be  allotted 
to  each  speaker,  and  if  time  permits, 
may  be  extended  to  10  minutes. 
Individuals  who  register  to  make  oral 
presentations  by  September  29  will  be 
notified  about  the  time  available  for 
their  presentation  at  least  one  week 
prior  to  the  meeting.  Registration  for 
making  public  comments  will  also  be 
available  on-site.  Time  allowed  for 
presentation  by  on-site  registrants  may 


be  less  than  that  for  preregistered 
speakers  and  will  be  determined  by  the 
number  of  speakers  who  register  at  the 
meeting  to  give  comments.  If  registering 
on-site  to  speak  and  reading  oral 
comments  from  printed  copy,  the 
speaker  is  asked  to  bring  25  copies  of 
the  text.  These  copies  will  be 
distributed  to  the  NTP  RoC 
Subcommittee  members  and 
supplement  the  record.  All  comments 
received  in  response  to  this  Federal 
Register  notice  will  be  posted  on  the 
NTP  RoC  web  site. 

Written  comments,  in  lieu  of  making 
oral  comments,  are  welcome.  All 
comments  must  include  name, 
affiliation,  mailing  address,  phone,  fax, 
e-mail  and  sponsoring  organization  (if 
any)  and  should  be  received  by 
September  29,  2003,  for  distribution  to 
the  NTP  RoC  Subcommittee.  Written 
comments  received  after  September  29 
will  not  be  considered  by  NTP  RoC 
Subcommittee  members  in  their 
reviews. 

Solicitation  of  Additional  Information 

The  NTP  would  welcome  receiving 
information  from  completed  human  or 
experimental  animal  cancer  studies  or 
studies  of  mechanism  of  cancer 
formation,  as  well  as  current  production 
data,  human  exposure  information,  and 
use  patterns  for  any  of  the  nominations 
listed  in  this  announcement. 
Organizations  or  individuals  that  wish 
to  provide  information  should  contact 
Dr.  C.W,  Jameson  at  the  address  given 
above. 

Background 

The  Department  of  Health  and  Human 
Services  (DHHS)  Report  on  Carcinogens 
is  a  public  information  document 
prepared  for  the  U.S.  Congress  by  the 
National  Toxicology  Program  (NTP)  in 
response  to  Section  301(b)(4)  of  the 
Public  Health  Service  Act,  as  amended. 
The  intent  of  the  document  is  to  provide 
a  listing  of  those  agents,  substances, 
mixtiu^s  or  exposure  circumstances  that 
are  either  "known"  or  "reasonably 


anticipated"  to  cause  cancer  in  humans 
and  to  which  a  significant  number  of 
people  in  th^  United  States  are  exposed. 
The  process  for  preparation  of  the  RoC 
has  three  levels  of  scientific  review. 
Central  to  the  evaluations  of  the  review 
groups  is  the  use  of  criteria  for  inclusion 
in  or  removed  of  listings  from  the  report. 
The  current  criteria  for  listing  in  or 
delisting  from  the  Report  is  available  on 
the  Web  at  the  following  web  site:  http:/ 
/ntp-server.niehs.nih.gov/ 
NewHomeEoc/ListingCriteria.html,  or 
can  be  obtained  in  hard  copy  by 
contacting  Dr.  C.W.  Jameson  at  the 
address  listed  above.  The  review 
process  for  listing  in  or  delisting  from 
the  RoC  begins  with  initial  scientific 
review  by  the  National  Institute  of 
Environmental  Health  Sciences 
(NIEHS)/NTP  Report  on  Carcinogens 
Review  Committee  (RGl),  which  is 
comprised  of  NIEHS/NTP  staff 
scientists.  The  second  scientific  review 
group  (RG2)  is  comprised  of 
representatives  from  the  Federal  health 
research  and  regulatory  agencies  that  are 
members  of  the  NTP  Executive 
Committee.  The  third  step  is  external 
scientific  review  at  a  public  meeting  by 
the  NTP  RoC  Subcommittee.  Following 
completion  of  these  reviews  and 
solicitation  of  public  comments  through 
announcements  in  the  Federal  Register 
and  other  media,  the  independent 
recommendations  of  the  three  scientific 
review  groups  and  all  public  comments 
are  presented  to  the  NTP  Executive 
Committee  for  review  and  comment.  All 
recommendations  and  public  comments 
are  submitted  to  the  Director,  NTP,  who 
reviews  them  and  makes  a  final 
recommendation  to  the  Secretary, 
DHHS,  concerning  the  listing  or 
delisting  of  substances  or  exposure 
circumstances  in  the  RoC.  The  Secretary 
has  final  review  and  approval  authority 
for  the  11th  RoC. 

Dated:  (uly  30.  2003. 

Samuel  H.  Wilson. 

Deputy  Director,  National  Institute  of 
Environmental  Health  Sciences. 


Summary  Data  for  Nominations  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 

Scientific  Counselors  Report  on  Carcinogens  Subcommittee 

[October  14-15,  2003] 


Nomination  to  be  reviewed/ 
CAS  number 

Primary  uses  or  exposures 

To  be  reviewed  for 

Tentative 
review 
order 

Diazoaminobenzene 
(DAAB)/1 36-35-6. 

Hepatitis  B  Virus  (HBV) 

Hepatitis  C  Virus  (HCV)  

DAAB  is  used  as  an  intermediate  in  the  production  of  dyes,  and  as  a 

complexing  agent,  polymer  additive  and  to  promote  adhesion  of 

natural  rubber  to  steel. 
HBV  is  a  small  DNA-enveloped  virus  that  along  with  Hepatitis  C  Virus 

causes  most  parenterally  transmitted  viral  hepatitis. 
HCV  is  an  RNA-enveloped  virus  that  along  with  Hepatitis  B  Virus 

causes  most  parenterally  transmitted  viral  hepatitis. 

Listing  in  the  11th  RoC  

Listing  in  the  11th  RoC  

Usting  in  the  11th  RoC  

6 

4 
5 
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SummarV  Data  for  Nominations  Tentatively  Scheduled  for  Review  at  the  Meeting  of  the  NTP  Board  of 
Scientific  Counselors  Report  on  Carcinogens  Subcommittee— Continued 

[October  14-15.  2003] 


Nomination 
CAS 


t(  I  be  reviewed/ 
I  umber 


Primary  uses  or  exposures 


To  be  reviewed  for 


Tentative 
review 
order 


Human  Papill^aviruses 
(HPVs),  Ge^ital-Mucosal 
Types. 

Lead  and  LesJfi  Compounds 


Neutrons 


X-Radiation  i 
Radiation. 


HPVs  are  small,  non-enveloped  viruses  that  infect  oral  and  genital 
mucosa.  HPV  infections  are  common  throughout  the  world. 

Major  use  of  metal  is  in  making  lead-acid  storage  batteries.  Other 
common  uses  include  ammunition  and  cable  covering.  Lead  com- 
pounds are  used  in  paint,  glass,  ceramics,  fuel  additives,  and  some 
traditional  cosmetics 

Exposure  to  neutrons  normally  occurs  from  a  mixed  irradiation  field  in 
which  neutrons  are  a  minor  component  The  exceptions  are  expo- 
sure of  patients  to  neutron  radiotherapy  t)eams  and  exposures  of 
aircraft  passengers  and  crew. 

Exposure  to  these  forms  of  ionizing  radiation  comes  from  a  variety  of 
natural  (environmental  exposure)  and  anthropogenic  sources,  in- 
cluding exposure  for  military,  medical,  and  occupational  purposes. 


Listing  in  the  11th  RoC 


Listing  in  the  11th  RoC 


Listing  in  the  11th  RoC 


Listing  in  the  11th  RoC 


3 

It 

2 

*1 


'Note — will  je  reviewed  together  with  X-Radiation  and  GAMMA  Radiation  nomination. 
•*  Note — will  be  reviewed  together  with  Neutrons  nomination. 


[FR  Doc.  03-*299  Filed  8-7-03;  8:45  am] 

BILLING  CODE  4  40-01-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 


i$sis 


Technical  AMistance  to  ORR-Funded 
Refugee  Programs  and  Services  for 
Asylees 

a 

agency:  Offifce  of  Refugee  Resettlement 
(ORR),  ACF,|dHHS. 

ACTION:  Notifce  of  availability  of  FY  2003 
discretionar]  funds  for  technical 
assistance  in|  seven  categories  of 

assist  refugees  and  one 
for  asylees. 


programs 
grant  for 


thit 


sen  ices 


CFDA  Numler 
Domestic 
is  93.576. 


Assi  itance 


applications 


:  The  Catalog  of  Federal 

number  for  this  program 


summary:  Ol  ^  invites  eligible  entities 
to  submit  coi  npetitive  applications  for 
cooperative  i  igreements  to  provide 
technical  ass  istance  to  agencies  that 
serve  in  the 
program  areds 


ollowing  first  seven 
For  Program  Area  8, 
invites  eligil  le  applicants  to  submit 


ORR 


for  a  grant  to  provide 


services  via  i  Multilingual  Information, 
Referral,  and  Registration  Hotline. 

Program  Area  1 — Technical 
Assistance  fc  r  refugee-based  Mutual  Aid 
Associations  (MAAs),  Voluntary 
Agencies  ass  sting  or  working  with 
refugee  comipunity  organizations  and 
other  prograAi  areas  that  the  Director  of 
ORR  may  coi  isider  as  appropriate 
response  to  e  merging  refugee 
resettlement  needs;  .* 


Program  Area  2 — Technical 
Assistance  for  Employment  Services; 

Program  Area  3 — Technical 
Assistance  for  English  Language 
Training  and  Service  Programs; 

Program  Area  4 — Technical 
Assistance  for  Refugee  Economic 
Development  Activities/Programs; 

Program  Area  5 — Technical 
Assistance  to  Enhance  Child  Welfare 
Services  for  Refugee  Communities; 

Program  Area  6 — Technical 
Assistance  to  Promote  Refugee  Housing 
Opportunities; 

Program  Area  7 — Technical 
Assistance  for  Crime  Prevention 
Programs;  and 

Program  Area  8 — Services  for  Asylees 
to  be  provided  via  a  Multilingual 
Information,  Referral  and  Registration 
Hotline. 

Applications  will  be  screened  and 
evaluated  as  indicated  in  this  program 
announcement.  Awards  will  be  . 
contingent  on  the  outcome  of  the 
competition  and  the  availability  of 
funds. 

Applications  will  be  accepted 
piusuant  to  the  ORR  Director's 
discretionary  authority  under  section 
412(c)  of  the  Immigration  and 
Nationality  Act  (INA)  (8  U.S.C.  1522),  as 
amended. 

DATES:  The  closing  date  for  submission 
of  applications  is  September  8,  2003. 
Applications  received  30  days  after  the 
publication  date  are  considered  to  be 
late.  See  Part  IV  of  this  annoimcement 
for  more  information  on  submitting 
applications. 

Announcement  Availability:  The 
program  aimoimcement  and  the 
application  materials  are  available  from 
Mitiku  Ashebir,  Office  of  Refugee 


Resettlement  (ORR),  370  L'Enfant 
Promenade.  SW.,  8th  Fl.,  Washington, 
DC  20447  and  from  ORR  Web  site  at 
http://www.acf.hhs.gov/programs/orr. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mitiku  Ashebir,  Division  of  Community 
Resettlement  (DCR),  ORR, 
Administration  for  Children  and 
Families  (ACF),  (202)  205-3602;  fax 
(202)  401-0981;  e-mail: 
mashebir@acf.hhs.gov  or  Daphne 
Weeden,  Office  of  Grants  Management 
(OGM),  (ACF),  (202)  401^577;  e-mail: 
paqueries-OGM@acf.hhs.gov. 

Application  Information:  This 
program  announcement  consists  of  four 
parts: 

Part  I:  Backgroimd — Legislative 
authority,  funding  availability, 
applicant  eligibility,  project  and 
budget  periods,  length  of  application, 
and  for  each  of  the  nine  program 
areas:  Pm-pose  and  scope,  allowable 
activities,  and  review  criteria. 
Part  II:  General  instructions  for 

preparing  a  full  project  description. 
Part  III:  The  Review  Process — 
Intergovernmental  review,  initial  ACF 
screening  and  competitive  review. 
Part  IV:  Application  Submission — 
Application  materials,  application 
development,  application  submission 
information,  certifications,  assurances 
and  reporting. 

Paperwork  Reduction  Act  of  1 995 
(Pub.  L.  104-13):  The  public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  8  hours  per 
response,  including  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed  and 
reviewing  the  collection  of  information. 
Information  collection  is  included  in  the 
following  program  announcement:  OMB 
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control  No.  0970-0139,  ACF  UNIFORM 
PROJECT  DESCRIPTION  (UPD)  attached 
as  appendix  A,  which  expires  12/31/03. 
An  agency  may  not  conduct  or  sponsor 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Part  I:  Background 

In  recent  years,  ORR  has  supported 
the  work  of  its  grantees  and  other 
agencies  serving  refugees  in  various 
program  areas  through  several  technical 
assistance  grants  with  organizations 
uniquely  qualified  to  advance  the 
refugee  service  field,  improve  program 
achievement,  develop  organizational 
capacity,  and  improve  overall 
performance.  ORR  has  supported 
specific  technical  assistance  for 
employment,  English  language  training, 
microenterprise.  Individual 
Development  Account  programs, 
housing,  capacity  development 
activities  among  emerging  ethnic 
organizations,  and  services  to  children, 
the  elderly  and  asylees.  ORR's  intent  is 
to  assist  grantees  to  provide  the  best 
technical  help  for  continuous 
improvement  in  refugee  programs  in  the 
form  of  capacity  building  to  adequately 
serve  refugees,  and  to  bring  about 
positive  development  and  impact  on  the 
lives  of  refugees  and  asylees. 

Legislative  Authority — This  program 
is  authorized  by  section  412(c)(1)(A)  of 
the  Immigration  and  Nationality  Act 
(INA)(8  U.S.C.  1522  (c)(1)(A)),  as 
amended,  authorizing  the  Director  to 
make  grants  to,  and  enter  into  contracts 
with  public  or  private  non-profit 
agencies  to  achieve  the  following  goals. 
The  technical  assistance  projects  and 
the  services  for  asylees  must  be 
designed  "(i)  to  assist  refugees  in 
obtaining  the  skills  that  are  necessary 
for  economic  self-sufficiency,  including 
projects  for  job  training,  employment 
services,  day  care,  professional  refresher 
training,  and  other  re-certification 
services;  (ii)  to  provide  training  in 
English  where  necessary  (regardless  of 
whether  the  refugees  are  employed  or 
receiving  cash  or  other  assistance)  and 
^  (iii)  to  provide  where  specific  needs 
have  been  shown  and  recognized  by  the 
Director,  health,  (including  mental 
health)  services,  social  services, 
educational,  and  other  services."  The 
Department  of  Health  and  Human 
Services  Appropriations  Act,  2003,  title 
II  of  division  G  of  the  Consolidated 
Appropriation  Resolution  FY  2003, 
Public  Law  108-7,  appropriates  funds 
for  refugee  and  entrant  assistance 
activities  authorized  by  these  provisions 
of  the  INA. 


Funding  Availability — ORR  expects  to 
make  available  approximately  $3 
million  in  social  services  discretionary 
funds  in  eight  program  areas,  seven 
cooperative  agreements  and  one  grant. 
The  award  amoimt  range  is  for  planning 
purposes.  Applications  with  requested 
amounts  that  exceed  the  upper  value  of 
the  dollar  range  specified  will  still  be 
considered  for  review.  No  matching  or 
cost  sharing  by  the  applicant  is 
required. 

Applicant  Eligibility — Eligible 
applicants  for  all  program  areas  are 
public  and  private  non-profit 
organizations.  Faith-based  and 
community  organizations  are  eligible  to 
apply  for  these  funds.  Any  non-profit 
organization  submitting  an  application 
must  submit  proof  of  its  non-profit 
status  at  the  time  of  submission.  The 
non-profit  agency  can  accomplish  this 
by  providing  a  copy  of  the  applicant's 
listing  in  the  Internal  Revenue  service's 
(IRS)  most  recent  list  of  tax-exempt 
organizations  described  in  Section 
501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled,  or  by 
providing  a  certified  copy  of  the 
organizations  certificate  of 
incorporation  or  similar  document  that 
clearly  establishes  non-profit  status,  or 
any  of  the  items  above  for  a  state  or 
national  parent  organization  and  a 
statement  signed  by  the  parent 
organization  that  the  appUcant 
organization  is  a  local  non-profit 
affiliate.  Private,  non-profit 
organizations  are  encouraged  to  submit 
with  their  applications  the  optional 
survey  located  under  "Grant  Manuals  & 
forms"  at  http://www.acfhhs.gov/ 
programs/ofs/forms.htm. 

Project  and  Budget  Periods — This 
annoimcement  invites  applications  for 
project  periods  for  up  to  3  years. 
Awards,  on  a  competitive  basis,  will  be 
for  a  one-year  budget  period,  although 
project  periods  may  be  for  3  years. 
Applications  for  continuation  of  grants 
under  these  awards  beyond  the  one-year 
budget  period,  but  within  the  3-year 
project  period,  will  be  entertained  in 
subsequent  years  on  a  noncompetitive 
basis.  Any  continuation  is  subject  to  the 
availability  of  funds,  satisfactory 
progress  of  the  grantee  and  a 
determination  that  continued  funding 
would  be  in  the  best  interest  of  the 
Goverrmient. 

Length  of  Application:  Applicants 
must  limit  program  narratives  to  25 
pages  per  program  area  (double-spaced 
on  standard,  letter-size  paper,  in  12- 


point  font)  plus  no  more  than  25  pages 
of  appended  material.  This  limitation  of 
25  pages  per  program  area  should  be 
considered  as  a  maximum,  and  not 
necessarily  a  goal. 

Program  Area  1 — Technical  Assistance 
in  the  Area  of  Organizational  and 
(Japacity  Building  for  Refugee-Based 
Mutual  Aid  Associations  (MAAs), 
Voluntary  Agencies  Assisting  or 
Working  With  Refugee  Community 
Organizations  and  Other  Areas  That  the 
Director  of  ORR  Considers  an 
Appropriate  Response  to  Emerging 
Refugee  Resettlement  Needs 

Purpose  and  Scope 

The  Office  of  Refugee  Resettlement 
(ORR)  proposes  to  award  one 
cooperative  agreement  to  assist  in  the 
development  of  a  project  to  provide 
technical  assistance  to  MAAs,  faith- 
based  and  community  organizations, 
and  other  entities  assisting  refugees. 
Through  this  award,  ORR  intends  for 
this  grantee  to  provide  technical 
plaiming  and  assistance  to  MAA 
grantees.  Voluntary  Agencies  and  other 
refugee  service  providers  working  with 
refugee  commimity  organizations  for 
multiple  purposes:  (1)  To  strengthen 
organizational  capacity;  (2)  to  acquire 
functional  governance  and 
organizational  stability;  and  (3)  to 
conduct  appropriate  persoimel, 
program,  and  financial  management  by 
sharing  proper  organizational  policies, 
structures,  procediu^s,  and  materials 
through  a  grantee  network.  ORR 
envisions  that  the  assistance  in  this 
category  will  improve  services  to 
refugees  and  enhance  grantees' 
collaboration  on  performance  measures 
in  critical  service  areas  that  are  designed 
to  facilitate  and  promote  refugee  self- 
sufficiency  and  economic 
independence. 

ORR's  intent  is  also  to  equip  technical 
assistance  providers  with  the  best 
technical  help  possible  so  that  MAAs 
and  other  entities  serving  refugees  can 
be  better  trained  to  address  the  social 
and  economic  developments  that  may 
impact  on  how  well  refugees  progress  in 
their  resettlement  in  the  U.S.  Thus,  ORR 
also  intends  to  provide  technical 
guidance  to  organizations  serving 
refugees  concerning  emerging  refugee 
issues  in  resettlement  in  an  effort  to 
promote  continuous  improvement  in 
refugee  programs.  These  areas  will 
include  projects  to  provide  services  to 
newly  arrived  refugees. 

Approximately  $500,000  has  been 
allocated  for  this  program  area.  ORR 
expects  to  award  one  cooperative 
agreement.  The  successful  applicant 
will  have  demonstrated  expertise  in 
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organization;  il  and  conununity 
developmeni  activities  along  with 
experience  a  id  flexibility  in  being  able 
to  respond  tc  such  particular 
characteristi(  :s  and  needs  of  ethnic 
organization:  i  and  other  service  areas  as 
may  be  deter  mined  by  ORR.  These 
needs  may  b(  >  manifested  as  functions  of 
the  organizat  ional  development 
processes  or  jccur  due  to  major  internal 
and/or  exteri  al  changes  that  are 


recognized  ai 


functioning  c  f  community 
organization! . 

Through  tl  is  cooperative  agreement, 
the  grantee  v\  ill  submit  a  technical 
assistance  pL  in  for  refugee-based  MAAs, 
Volimtary  Af  encies  assisting  refugee 
community  c  rganizations  and  other 
program  area  5  that  the  Director  of  ORR 
may  considei  as  appropriate  response  to 
emerging  reft  igee  resettlement  needs 
that  includes 
Proposed  site 


at  least  the  following:  (1) 
visits  and  corresponding 
technical  ass  stance  activities;  (2) 
written  matei  ials  developed  and 

dissemination  to  the  field; 
workshop  locations,  topics, 
ormats,  and  agendas;  and 
(4)  methods  i  nd  approaches  of 
identifying,  ( ocumenting,  presenting 
and  addressii  ig  emerging  refugee  needs, 
to  review  and  approve  the 
grantee's  tec!  nical  assistance  plan  in 
these  areas  ai  id  other  activities  proposed 
by  the  grante  ( in  relation  to  the 
allowable  activities  listed  below.  ORR 
ide  direction  concerning 
refugee  needs  that  should 
under  this  technical 


proposed  for 
(3)  proposed 
presentation 


will  also  pro\ 
any  emerging 
be  addressed 
assistance. 


Allowable  A(  tivities 


Applicants 
combination 
other  innova 
their  useful 
in  the  design 
area: 

— Assessing 
training 
organizat 


— Disseminat  ng 


lit, 


:  case 


age  acy 


and  technical 

employme; 

effective 

and  financial 

leadership 

boards 

staff  and 

— Collecting 
information 

— Facilitating 
informatioi 
website  an 
collection 
performande 
measurement 
informatio 


critical  to  the  proper 


may  propose  all  or  some 
jf  the  following,  as  well  as 
ve  strategies  justifying 
ntss  for  technical  assistance 
i  ited  technical  assistance 

1 3chnical  assistance  and 
ne  ids 


m  community 
lo^is  and  other  ORR  grantees; 
information,  materials, 
advice  related  to 
community  orientation, 
management,  program 
management,  and 
development,  and  roles  of 
executives,  and  agency 
or  ^anization  members: 
i  ind  summarizing  data  and 
on  program  performance; 
the  electronic  exchange  of 
through  a  network 
listserve;  and  through  the 

reporting  of  program 
,  performance 
,  and  impact 


<  nd: 


— Providing  on-site  training  or  technical 

assistance  group  meetings  and 

workshops; 
— Developing  training  curricida,  a 

resoiu-ce  handbook,  and  other 

resource  materials  as  needed; 
— Conducting  on-site  program  reviews 

of  MAA  grantees  and  training 

workshops  as  needed  and 

appropriate; 
— Preparing  and  disseminating  reports 

on  the  program  characteristics  and 

achievements; 
— Maintaining  a  database  of 

characteristics  and  achievements  of 

the  programs;  and 
— Identifying  and  disseminating 

potential  resources,  partnership 

opportunities,  and  community 

initiatives. 
— Preparing  adequate  and  appropriate 

responses  to  emerging  refugee 

resettlement  needs. 

Review  Criteria — MAAs  and  Emerging 
Refugee  Resettlement  Needs 

1 .  Organizational  Profiles.  The 
capacity  of  the  applicant  to  achieve  the 
project's  objectives  is  clearly 
demonstrated.  Organizational  expertise, 
and  experience  in  the  provision  of 
technical  assistance  and  information 
sharing  to  assist  small  and  emerging 
organizations,  as  well  as  relatively 
developed  community  organizations,  is 
appropriate  for  the  proposed  project.  (30 
points) 

2.  Approach.  The  technical  assistance 
plan  is  clearly  described  and 
appropriate,  and  the  proposed  activities 
and  time  frames  are  reasonable.  The 
technical  assistance  plan  describes 
clearly  and  in  detail  the  manner  in 
which  the  applicant  will  assess  the  need 
for  technical  assistance,  the  proposed 
activities,  and  how  the  proposed 
activities  are  expected  to  address  known 
technical  assistance  needs  of  refugee 
community-based  organizations.  (20 
points) 

3.  Staff  and  Position  Data.  Staff    ' 
qualifications  are  clearly  presented  and 
are  appropriate  to  achieving  the 
project's  objectives.  The  description  of 
staff  qualifications  demonstrates  ■ 
experience  in  providing  technical 
assistcmce  to  ethnic  and  other 
organizations  involved  in  refugee  self- 
help  organizing  and  support.  (20  points) 

4.  Results  or  Benefits  Expected.  The 
results  or  benefits  expected  are  clearly 
explained  and  are  appropriate  to  the 
technical  assistance  activities  proposed. 
(J5  points] 

5.  Budget  and  Budget  Justification. 
The  budget  is  clearly  presented  and  is 
detailed,  reasonable,  and  cost  effective. 
(15  points). 


Program  Area  2 — Technical  Assistance 
for  Employment  Services 

Purpose  and  Scope  ' 

The  primary  goal  of  refugee 
resettlement  is  to  assist  refugees  in 
becoming  self-sufficient.  Two  factors 
critical  to  achieving  this  goal  are  gainful 
attachment  to  the  labor  force  and  the 
opportunity  to  earn  a  living  wage.  ORR 
proposes  to  award  one  cooperative 
agreement  to  assist  an  agency  in 
developing  a  project  to  provide 
technical  assistance  services  to  ORR 
employment  service  providers  to 
increase  the  rate  and  improve  the 
quality  of  employment  outcomes  and  to 
address  the  special  needs  of  emerging 
populations. 

"This  announcement  continues  ORR's 
longstanding  recognition  that  assistance 
should  be  provided  to  improve  the 
technical  assistance  services  that  must 
be  provided  to  refugee  employment 
service  providers.  The  technical 
assistance  in  this  category  aims  to 
identify  best  models  and  practices,  and 
broadly  disseminate  this  information  to 
assist  local  programs  in  implementing 
performance  measures  under  the 
Government  Performance  and  Results 
Act  (GPRA).  This  objective  can  be 
achieved  by  developing  and  conducting 
training  and  on-site  reviews  and 
performing  on-site  analysis  of 
employment  services  in  such  areas  as 
staff  training,  multi-agency 
collaboration,  employer  and/or  refugee 
involvement  in  the  design  of  services, 
and  in  the  organization  and 
administration  of  job  development  and 
placement  projects. 

Approximately  $300,000  has  been 
allocated  for  this  program  area.  One 
cooperative  agreement  may  be  awarded 
for  one  national  project.  Through  this 
cooperative  agreement,  the  grantee  will 
submit  a  plan  the  following:  (1) 
Proposed  site  visits  and  technical 
assistance  activities  and  schedules;  (2) 
plan  for  written  materials  developed 
prior  to  the  release  of  such  documents; 
and  (3)  proposed  workshop  schedules, 
locations,  topics,  presentation  formats, 
and  agendas.  ORR  intends  to  review  and 
approve  the  grantee's  plan  for  technical 
assistance  in  these  areas  and  other 
activities  proposed  by  the  grantee  in 
relation  to  the  allowable  activities  listed 
below.  ORR  will  also  provide  direction 
and  feedback  in  critical  refugee 
employment  needs  and  corresponding 
technical  assistance  services. 

Allowable  Activities 

Applicants  may  propose  all  or  a 
combination  of  the  activities  described 
below,  or  iiew  or  innovative  approaches 
justifying  their  usefulness  to  providing 
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technical  assistance  for  employment 

services. 

— Institution  and  implementation  of  on- 
site  visits  to  assess  technical 
assistance  needs,  to  provide  technical 
assistance  and  training  directly  to 
agencies,  and  to  ascertain  best 
practices  in  providing  employment 
services  resulting  in  living  wages  and 
employment  benefits; 

— Development  of  diverse  reports  to  be 
distributed  to  agencies  to  assist  them 
in  providing  employment  services, 
including  site  visit  reports  and  best 
practices  reports; 

— Organization  and  operation  of 
workshops  for  agencies  in  the  area  of 
employment  services,  which  include 
facilitated  discussions,  training,  and 
presentations  addressing  a  breadth  of 
employment  needs  for  newly 
emerging  refugee  populations,  newly 
employed  refugee  groups,  and  skilled 
and  professional  refugees  to  the  extent 
possible; 

— Provision  of  technical  assistance  in 
writing,  by  e-mail  and  by  telephone, 
to  agencies;  and 

— Preparation  and  dissemination  of 
reports  on  program  characteristics  and 
achievements. 

Review  Criteria — Employment  Services 

1 .  Organizational  Profiles.  The 
capacity  of  the  applicant  to  achieve  the 
project's  objectives  is  clearly 
demonstrated.  Organizational  expertise 
and  experience  in  the  provision  of 
technical  assistance  that  is  tuned  to  the 
changing  dynamics  of  the  job  market 
and  the  changes  in  the  characteristics  of 
incoming  refugee  populations  is  well 
described  and  is  appropriate  and 
adequate  for  the  proposed  project.  (30 
points) 

2.  Approach.  The  technical  assistance 
plan  is  clearly  described  and 
appropriate,  and  the  proposed  activities 
and  time  frames  are  reasonable.  The 
technical  assistance  plan  describes 
clearly  and  in  detail  the  manner  in 
which  the  applicant  will  assess  the  need 
for  technical  assistance,  the  proposed 
activities,  and  how  the  proposed 
activities  are  expected  to  address 
refugee  employment  technical 
assistance  needs.  (20  points) 

3.  Staff  and  Position  Data.  Staff 
qualifications  are  clearly  presented  and 
are  appropriate  to  achieving  the 
project's  objectives.  The  description  of 
staff  qualifications  demonstrates 
experience  in  providing  technical 
assistance  to  agencies  and  groups 
involved  in  refugee  employment.  (20 
points) 

4.  Results  or  Benefits  Expected.  The 
results  or  benefits  expected  are  clearly 
explained  and  are  appropriate  to  the 


technical  assistance  activities  proposed. 
(15  points) 

5.  Budget  and  Budget  Justification. 
The  budget  is  clearly  presented  and  is 
detailed,  reasonable,  and  cost  effective. 
(15  points) 

Program  Area  3 — Technical  Assistance 
to  English  Language  Training  Providers 

Purpose  and  Scope 

The  Office  of  Refugee  Resettlement 
(ORR)  proposes  to  award  one 
cooperative  agreement  in  the  amount  of 
$300,000  to  assist  in  the  development  of 
a  project  to  provide  technical  assistance 
and  training  to  providers  of  English 
Language  Training  (ELT)  at  all  levels. 
Technical  assistance  may  be  proposed 
for  the  following  purposes: 

•  Design  and  improvement  of 
employment-related  ELT  technical 
assistance  and  training  which  may  be 
provided  both  to  ELT  teachers  and 
program  managers.  The  technical 
assistance  and  training  may  be  focused 
on  curricula,  teaching  strategies,  and/or 
program  development  such  as 
integrating  ELT  with  employment- 
focused  services,  work-site  ELT,  and 
family  literacy. 

•  Training  in  the  areas  of  cultural 
adjustment,  learning  disabilities, 
physical  and  mental  health,  and  in  the 
use  of  new  or  innovative  classroom 
technologies.  Training  may  include 
topics  such  as  identifying  cultural 
adjustment/learning  disabilities 
physical  and  mental  health  issues, 
accommodating  such  issues  in  the 
classroom,  seeking  professional 
consultation,  and  developing 
appropriate  curricula.  Training  may  also 
include  introducing  teachers  to  new 
and/or  innovative  ELT  technologies, 
such  as  using  software  programs  in 
classroom  instruction,  "rechnical 
assistance  may  be  provided  in  the 
organization  and  administration  of  the 
language  programs. 

•  Organization  and  facilitation  of 
consultative  and  information-sharing 
sessions.  Such  sessions  may  include 
staff  from  similar  types  of  agencies  or 
fi-om  agencies  serving  similar  groups  of 
refugees.  The  purpose  of  the  sessions  is 
to  provide  an  opportvtnity  for  ELT  staff 
to  share  experiences.  These  sessions 
may  also  provide  opportunities  for 
different  types  of  staff  including  ELT 
teachers,  case  managers,  employment 
specialists,  public  health  professionals, 
and  individual  refugee  English  tutors,  to 
develop  strategies  for  effective  working 
relationships. 

•  Response  to  emerging  needs  of 
refugee  populations.  This  technical 
assistance  area  involves  preparing 
lessons  and  designing  methodologies 


compatible  with  emerging  refugee 
needs,  particularly  where  the  refugee 
populations  not  only  have  little 
exposure  to  English  language  and  the. 
American  culture,  but  may  not  be 
literate  in  their  own  languages. 

Applicants  should  propose  technical 
assistance  projects  that  are  to  be 
implemented  nationally.  Through  this 
cooperative  agreement,  the  grantee  will 
submit  a  technical  assistance  plan  for 
English  Language  Training  that  includes 
at  least  the  following:  (1)  Program 
activity  sites  and  participants;  (2) 
assessment  tools  to  be  used  to  evaluate 
technical  assistance  needs;  (3)  technical 
assistance  subject  areas  and  curricula 
that  will  be  used;  (4)  materials  prepared 
for  use  in  the  delivery  of  the  technical 
assistance;  and  (5)  mechanisms  to 
maximize  volimteerism  in  English 
language  training.  ORR  intends  to 
review  and  approve  the  tecluiical 
assistance  plan  for  English  Language 
Training  in  these  areas  and  other 
activities  proposed  by  the  grantee  in 
relation  to  the  allowable  activities  listed 
below.  ORR  will  also  evaluate  the 
technical  assistance  plan  to  ensure  that 
it  is  comprehensive,  flexible,  and 
practical  and  provide  direction  and 
feedback  for  the  appropriate 
implementation  of  the  plan. 

Allowable  Activities 

Applicants  may  propose  cdl  or  a 
combination  of  the  activities  described 
below  or  additional  innovative 
approaches  justifying  their  usefulness 
for  technical  assistance  for  ELT 
providers. 

— Assessment  of  ELT  technical 
assistance  needs  in  agencies  and 
communities  serving  refugees; 
— Organization  and  operation  of  training 
and  facilitated  sessions  on  identified 
ELT  technical  assistance  needs.  These 
sessions  may  include  for  a  single 
agency,  multi-site,  or  multi-project 
ELT  facilitated  discussions; 
— Provision  of  technical  assistance  in 
writing,  by  e-mail  and  by  telephone, 
to  ELT  providers  and  volunteers 
conducting  one-to-one  or  group 
English  tutorial  sessions; 
— Review  of  existing  general  ELT 
materials  and  recommendations  on 
usefulness  and  appropriateness  for 
use  in  refugee-oriented  ELT  with 
necessary  modifications  and  to  suit 
particular  needs  of  various  refugee 
groups,  and  reparation  and 
distribution  of  materials  relevant  to 
identified  ELT  needs; 
— Development  of,  or  participation  in, 
development  of  ELT  curricula  to 
effect  employment  and  facilitate  other 
refugee  resettlement  processes;  and 
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— Facilitaticii  of  information  sharing 
among  a  ntetwork  of  ELT  providers  in 
the  improvement  of  English  skills 
among  refugees. 

Review  Criteria — English  Language 
Training 

1 .  Organixitional  Profiles.  The 
capacity  of  tne  applicant  to  achieve  the 
project's  objectives  is  clearly 
demonstratep.  Organizational  expertise 
eind  experience  in  the  provision  of 
technical  as!  istance  and  information 
sharing  to  Ei  iglish  training  service 
providers  as  iisting  refugees.  (30  points) 

2.  Approa  :h.  The  technical  assistance 
plan  is  clear  y  described  and 
appropriate,  and  the  proposed  activities 
and  time  frai  nes  are  reasonable.  The 
technical  ass  istance  plan  describes 
clearly  and  in  detail  the  manner  in 
which  the  a[  plicant  will  assess  the  need 
for  technical  assistance,  the  proposed 
activities,  ar  d  how  the  proposed 
activities  are  expected  to  address  known 
English  lang  aage  skills  needs  of  various 
refugee  grou  3s.  (20  points) 

3.  Staff  an  i  Position  Data.  Staff 
qualification  s  are  clearly  presented  and 
are  appropri  ite  to  achieving  the 
project's  obj(  ictives.  The  description  of 
staff  qualific  itions  demonstrates 
experience  ii  i  providing  technical 
assistance  to  ELT  instructors  and  service 
providers.  (2D  points) 

4.  Results  3r  Benefits  Expected.  The 
results  or  bei  lefits  expected  are  clearly 
explained  ai  d  are  appropriate  to  the 
technical  ass  istance  activities  proposed. 
(15  points) 

5.  Budget  I  \nd  Budget  Justification. 
The  budget  i  >  clearly  presented  and  is 
detailed,  rea  ionable,  and  cost  effective. 
(15  points) 

Program  Are  a  4 — Technical  Assistance 
for  Economii  r  Development  Programs 

Purpose  and  Scope 

ORR  invit(  s  eligible  entities  to  submit 
competing  a  )plications  for  a 
cooperative  i  igreement  to  develop  a 
project  to  pri  )vide  technical  assistance 
for  economic  development  services  for 
refugeesincli  iding  Individual 
Developmen:  Account  programs. 
Microenterpiise  development  programs, 
and  special  <  elf  sufficiency  and 
employment  initiatives.  Under  this 
cooperative  i  igreement,  the  grantee  will 
implement  various  activities  intended  to 
assist  ORR-fi  inded  IDA  and 
Microenterp  ise  grantees  in  the 
organization  and  administration  of  their 
projects.  Tht  grantee  may  also  provide 
similar  techqical  assistance  to  special 
self-sufficiei^cy  and  employment 
grantees  and  to  any  other  types  of 
economic  de  velopment  grantees  as 
designated  b  y  the  Director  of  ORR. 


Approximately  $500,000  has  been 
allocated  for  this  program  area.  Through 
this  cooperative  agreement,  the  grantee 
will  submit  a  technical  assistance  plan 
for  economic  development  programs 
that  includes  the  following:  (1)  Site 
visits  and  technical  assistance  activities: 
(2)  written  materials  developed  prior  to 
the  release  of  such  documents;  (3) 
locations  of  proposed  workshops, 
topics,  formats,  and  agendas;  and  (4)  the 
maintenance  and  facilitation  of  database 
and  reporting  mechanisms.  ORR  intends 
to  review  and  approve  a  technical 
assistance  plan  for  economic 
development  activities  in  these  areas 
and  other  activities  that  are  proposed  by 
the  grantee  related  to  the  allowable 
activities  listed  below.  ORR  will  also 
carefully  evaluate  the  implementation  of 
the  technical  assistance  plan  by 
providing  direction  and  feedback  to 
ensure  the  effective  administration  of 
microenterprise  and  IDA  programs  and 
the  proper  utilization  of  technologies 
compatible  with  IDA,  Microenterprise 
and  other  economic  development 
activities. 

Allowable  Activities 

Allowable  activities  include: 

— Institution  and  implementation  of  on- 
site  visits  to  assess  technical 
assistance  needs,  provide  technical 
assistance  and  training  directly  to 
grantees,  and  to  ascertain  best 
practices  in  administering  IDA, 
Microenterprise,  and  other  types  of 
economic  development  programs,  and 
to  address  the  specific  needs  of 
refugees  participating  in  these  and 
related  programs; 

— Preparation  of  a  variety  of  reports  to 
be  distributed  to  IDA, 
Microenterprise,  and  other  economic 
development  grantees  to  assist  them 
in  administering  their  programs, 
including  site  visit  reports  and  best 
practices  reports; 

— Organization  and  operation  of 
workshops  for  IDA,  Microenterprise, 
and  other  grantees  that  have  economic 
development  programs  for  refugees. 
Workshop  activities  include 
facilitated  discussions,  presentations, 
and  training  in  economic 
development  and  self-sufficiency 
activities; 

— Provision  of  technical  assistance  in 
writing,  by  e-mail  and  by  telephone, 
to  IDA  and  Microenterprise  grantees; 

—Facilitation  of  a  network  of  IDA  and 
Microenterprise  grantees  to  share 
information  and  to  resolve  problems, 
through,  for  example,  the 
maintenance  of  a  listserve,  conference 
calls,  etc.;  and 

— Maintenance  of  a  database  of 
characteristics  and  achievements  of 


IDA,  Microenterprise,  and  other 

economic  development  grantees  and  . 

preparation  and  dissemination  of 

program  characteristics  and 

achievements. 

Applicants  may  propose  additional 
techniques  justifying  their  usefulness 
for  providing  technical  assistance  and 
information  sharing  activities  to  IDA, 
Microenterprise,  and  other  economic 
development  grantees. 

Review  Criteria — Economic 
Development 

Proposed  projects  to  provide  technical 
assistance  and  information-sharing 
activities  to  Individual  Development  ,, 
Account,  Microenterprise  and  other 
economic  development  activities  will  be 
evaluated  according  to  the  following 
criteria: 

1.  Approach.  The  technical  assistance 
plan  is  clearly  described  and 
appropriate.  The  proposed  activities  and 
timeframes  are  reasonable,  feasible  and 
reflective  of  the  spread  and  variety  of 
ORR-supported  refugee  economic 
development  activities.  The  plan 
describes  in  detail  how  the  proposed 
activities  will  be  accomplished.  (30 
points) 

2.  Staff  and  Position  Data.  Staff 
qualifications  are  clearly  presented  and 
are  appropriate  to  achieving  the 
project's  goals.  Staff  qualifications  show 
experience  in  providing  technical 
assistaiice  and  information-sharing 
activities  in  the  areas  of  administering 
financial,  economic  development  and 
self-sufficiency  programs.  (20  points) 

3.  Organization  Profiles.  The 
applicant  demonstrates  the  capacity  to 
achieve  the  project's  objectives. 
Organizational  expertise  and  experience 
in  the  provision  of  technical  assistance 
and  information-sharing  activities  in 
refugee  economic  development  areas  are 
fully  and  clearly  described.  (20  points) 

4.  Results  or  Benefits  Expected.  The 
results  or  benefits  expected  are  clearly 
explained  and  are  appropriate  to  the 
technical  assistance  activities  proposed. 
(15  points) 

5.  Budget  and  Budget  Justification. 
The  budget  is  reasonable,  cost-effective 
and  clearly  presented.  (15  points) 

Program  Area  5 — Technical  Assistance 
for  Child  Welfare  Services  for  Refugee  . 
Families  and  Communities 

Pxirpose  and  Scope 

The  state  of  well-being  of  refugee 
families  is  an  important  contributing 
factor  to  family  self-sufficiency  and 
their  initial  resettlement.  ORR  proposes 
to  award  one  cooperative  agreement  to 
assist  in  the  development  of  a  technical 
assistance  project  to  help  public  and 
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private  agencies  in  promoting 
collaboration  among  refugee 
communities,  the  network  of  refugee 
resettlement  services,  and  children  and 
youth  services  including  child 
protective  services,  to  promote  the  well- 
being  of  children  in  refugee  families. 

Refugee  families  residing  in  U.S. 
communities  may  encounter  significant 
differences  in  child  rearing  practices 
compared  to  the  ethnic  or  national 
customs  of  their  country  of  origin,  due 
to  the  following  or  related  reasons:  (1) 
Traditional  cultures  with  strict  parental 
roles  may  frequently  conflict  with  the 
more  egalitarian  American  family, 
resulting,  for  example,  in  differences  in 
refugee  youths'  desire  for  early 
independence;  (2)  refugee  families  may 
experience  trauma  as  a  result  of  the 
persecution  or  flight,  the  effects  of 
which  may  be  destabilizing  to  family 
life;  (3)  refugee  families  may  need 
income  from  both  parents,  unlike  the 
practice  in  their  home  country,  to 
adequately  provide  for  their  needs;  (4) 
single  refugee  parent  families  face 
similar  stresses  that  U.S.  single  parent 
families  face  in  addition  to  the  trauma 
from  their  refugee  experiences;  and  (5) 
refugees  may  end  up  living  in  low- 
income  neighborhoods  with  high  crime 
rates  and  without  the  benefit  of  an 
ethnic  conununity  to  provide 
information,  guidance,  and  support. 

Due  to  these  factors  and  others, 
refugee  families  may  encounter  child 
protective  services  and  other  agencies  of 
the  judicial  system.  These  exjieriences 
may  not  be  easily  understood  by  the 
refugee  commimities.  As  a  result, 
refugee  conununities  may  become 
insecure  and/or  distrusting  of  the  U.S. 
child  welfare  and  child  protective 
systems.  This  distrust  or  inseciu-ity  may 
result  in  difficulties  for  refugee  families 
in  their  effort  to  establish  homes  that 
promote  the  well-being  of  the  family 
members  and  where  parents  are  secure 
in  their  role  of  providing  a  nurturing 
and  educational  environment  for  their 
children.  These  issues  may  also  force 
children  to  face  conflicts  in  meeting  the 
expectations  of  their  parents,  fitting  in 
with  their  peers,  and  developing  a  sense 
of  belonging  in  their  schools  and  social 
groups. 

It  has  become  clear  over  time  that  a 
productive  relationship  with  child 
welfare  services,  child  protective 
services,  youth  shelters,  and  other  youth 
transitional  and  recreational  services 
may  be  needed  to  promote  refugee 
families'  capacity  to  care  for  their 
children  and/or  youth  in  their  new 
communities. 

ORR  is  interested  in  supporting  a 
national  technical  assistance 
cooperative  agreement  to  promote 


collaboration  among  refugee  families, 
refugee  service  providers  and  the 
children  and  youth  service  agencie'^  that 
promote  the  welfare  of  refugee  families, 
refugee  youth,  and  children.  This 
cooperative  agreement  is  also  intended 
to  promote  cultural  and  linguistic 
services  or  access  to  services  for  refugee 
families.  Approximately  $500,000  has 
been  allocated  for  this  program  area. 

Through  this  cooperative  agreement, 
the  grantee  will  submit  a  technical 
assistance  plan  for  child  welfare 
services  for  refugee  families  and 
communities  that  include  the  following: 
(1)  Site  visit  locations  and  schedules;  (2) 
written  materials  proposed  for 
dissemination  to  the  field;  (3)  workshop 
locations,  topics,  formats  and  agendas; 
and  (4)  technical  support  intended  to 
strengthen  the  content  and  the  delivery 
of  the  technical  assistance  being 
provided.  ORR  intends  to  review  and 
approve  technical  assistance  plan  for 
child  welfare  services  for  refugee 
families  and  communities  in  these  areas 
and  other  activities  proposed  by  the 
grantee  related  to  the  allowable 
activities  listed  below.  ORR  will  also 
provide  direction  and  feedback  in 
implementation  of  the  critical  elements 
of  the  technical  assistance  activities 
approved  under  this  plan. 

Allowable  Activities 

Applicants  may  propose  all  or  some 

combination  of  the  following,  as  well  as 

other  innovative  strategies  justifying 

their  usefulness  for  technical  assistance 

for  the  designated  area: 

— Provision  of  technical  assistance  to 
refugee  communities,  refugee  service 
providers,  school  systems,  school 
counselors,  and  refugee  youth  clubs, 
and  child  welfare  and  youth  services 
agencies  both  in  writing  and  through 
telephone  consultation; 

— ^Facilitating  the  electronic  exchange  of 
refugee  child  welfare  information 
through  a  network  website  and 
listserve; 

— Providing  on-site  group  training  or 
technical  assistance  meetings  and 
workshops,  drawing  on  positive 
traditions  and  commimity  strengths  to 
the  extent  practical; 

— Promoting  refugee  families  as  foster 
parents; 

— Identifying  and  disseminating  youth 
coping  skills  in  schools,  commimities 

.    and  among  families  with  deliberate 
focus  on  ORR  funded  youth  and 
family  related  projects; 

— Locating  or  developing  training 
curricula  and  materials; 

— Conducting  on-site  reviews  of  refugee 
child  welfare  services;  and 

— Providing  technical  assistance 
regarding  guardianship  to 


Unaccompanied  Refugee  Minor 
programs  and  service  providers 
assisting  children  eligible  for  ORR 
services. 


Review  Criteria- 
Services 


-Refugee  Child  Welfare 


1.  Organizational  Profiles.  The 
capacity  of  the  applicant  to  achieve  the 
project's  objectives  is  clearly 
demonstrated.  Organizational  expertise 
and  experience  in  the  provision  of. 
technical  assistance  and  information 
sharing  to  assist  parents  and 
organizations  in  enhancing  and 
promoting  the  well-being  of  refugee 
children  and  youth.  (30  points) 

2.  Approach.  The  technical  assistance 
plan  is  clearly  described  and 
appropriate,  and  the  proposed  activities 
and  time  frames  are  reasonable.  The 
technical  assistance  plan  describes 
clearly  and  in  detail  the  manner  in 
which  the  applicant  will  assess  the  need 
for  technical  assistance,  the  proposed 
activities,  and  how  the  proposed 
activities  are  expected  to  address  known 
technical  assistance  needs  of 
organizations  and  individuals  caring  for 
refugee  children  and  youth.  (20  points) 

3.  Staff  and  Position  Data.  Staff 
qualifications  are  clearly  presented  and 
are  appropriate  to  achieving  the 
project's  objectives.  The  description  of 
staff  qualifications  demonstrates 
experience  in  providing  technical 
assistance  to  organizations  and 
individuals  assisting  and  caring  for 
refugee  children  and  youth.  (20  points) 

4.  Results  or  Benefits  Expected.  The 
results  or  benefits  expected  are  clearly 
explained  and  are  appropriate  to  the 
technical  assistance  activities  proposed. 
(15  points) 

5.  Budget  and  Budget  Justification. 
The  budget  is  clearly  presented  and  is 
detailed,  reasonable,  and  cost  effective. 
(15  points) 

Program  Area  6 — Technical  Assistance 
to  Promote  Refugee  Housing 
Opportunities 

Purpose  and  Scope 

The  primary  goal  of  refugee 
resettlement  is  to  assist  refugees  in 
becoming  self-sufficient.  One  factor 
critical  to  achieving  this  goal  is  access 
to  affordable  and  decent  housing.  ORR 
proposes  to  award  one  cooperative 
agreement  to  assist  an  agency  in  the 
development  of  a  project  that  will 
provide  technical  assistance  to  ORR 
Service  providers  in  the  provision  of  this 
essentieJ  service. 

This  program  area  is  intended  to 
assist  both  service  providers  and 
refugees  in  gaining  access  to  affordable 
and  decent  housing  for  refugee 
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individua  s  and  families.  In  most  urban 
areas  throi  ighout  the  U.S.  where  the 
majority  o  refugees  are  resettled,  rent 
levels  are  )eing  pushed  to  record  highs 
emd  there  s  a  dwindling  supply  of 
affordable  and  decent  housing.  In  many 
areas,  rent  >  are  increasing  faster  than 
wages  and  recent  energy  price  hikes 
have  exac«  rbated  an  already  critical 
situation. '  ^here  is  a  need  to  assist 
resettleme  it  agencies  in  developing 
innovative  approaches  to  the  housing 
crises  to  ei  lable  refugees  to  live  as  well- 
informed  ( onsimiers  in  safe  and 
affordable  lomes  in  desirable 
communities 
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tely  $200,000  has  been 
this  program  area.  One 
agreement  may  be  awarded 
nal  ional  project  to  promote 
ho  ising.  Through  this 

agreement,  the  grantee  will 
t«  chnical  assistance  plan  to 

housing  opportunities 
the  following:  (1) 
visits  and  technical 
ictivities  and  schedules;  (2) 
materials  developed  prior  to 
such  documents;  (3) 
\^orkshop  locations,  topics, 
agendas;  and  (4)  technical 
ilan  to  assist  IDA  grantees 
IDA  programs  with 
ponents.  ORR  intends  to 
approve  a  housing  technical 
jlan  in  these  areas  and  other 
p  roposed  by  the  grantee  in 
the  allowable  activities  listed 
will  also  provide  direction 
in  addressing  problems 
with  refugee  impacted  areas 
a  fected  refugee  groups  such 


Activities 


ticn 
njw 


may  propose  all  or  a 
of  the  activities  described 
and  innovative 
justifying  their  usefulness  to 
echnical  assistance  in  the 

assistance  and  services.  . 
housing  needs  across  the 
selects  and  prioritizes 
u-eas;  plans  for  on-site  visits 

technical  assistance  to 
and  identify  best  practices 
services  for  counseling 
about  housing; 
of  information  to  agencies 

available  services  and 
in  the  area  of  public 
issistance,  including 


programs  designed  for  low-income 
first  time  home  buyers; 

— Research  of  housing  regulations  and 
provisions  for  the  elderly,  low-income 
families,  large  families  and  people 
with  disabilities.  Identifying  and 
disseminating  information  on  possible 
collaboration  among  public  and 
private  for  profit  and  non-profit 
housing  developers  and  providers; 

— Preparation  of  a  variety  of  reports  to 
be  distributed  to  agencies  to  assist 
them  in  providing  housing  services, 
including  site  visit  reports  and  best 
practices  reports; 

— Organization  and  operation  of 

workshops  for  agencies  in  the  area  of 
housing  services,  to  include  such 
subjects  as  effective  use  of  assistance 
provided  by  HUD  and  other  local 
assistance  programs  as  available; 

— Assistance  in  developing 
collaborative  housing  agreements  and 
arrangements  with  employers,  non- 
profit agencies,  landlords,  and  other 
Federal  and  State  agency  programs; 

— Training  of  case  workers  in  orienting 
refugees  to  be  responsible^tenants 
including  timely  payment  of  rent, 
maintenance  of  apartments,  building 
good  credit,  and  negotiating  with 
landlords; 

— Exploring,  developing,  and  promoting 
links  between  Individual 
Development  Account  programs, 
small  businesses  and  other  refugee 
economic  activities  to  expand 
refugees'  ability  to  rent  or  purchase 
homes  and  provide  technical 
assistance  to  IDA  grantees;  and 

— Provision  of  technical  assistance  to 
agencies  in  writing,  by  e-mail  and  by 
telephone. 

Review  Criteria — Refugee  Housing 
Services 

1 .  Organizational  Profiles.  The 
capacity  of  the  applicant  to  achieve  the 
project's  objectives  is  clearly 
demonstrated.  Organizational  expertise 
and  experience  in  the  provision  of 
technical  assistance  and  information 
sharing  to  refugee  resettlement  agencies 
and  other  non-profit  and  for  profit 
organizations  concerned  with  affordable 
housing  for  low  income  and  needy 
families.  (30  points) 

2.  Approach.  The  technical  assistance 
plan  is  clearly  described  and 
appropriate,  and  the  proposed  activities 
and  time  frames  are  reasonable.  The 
technical  assistance  plan  describes 
clearly  and  in  detail  the  manner  in 
which  the  applicant  will  assess  the  need 
for  technical  assistance,  the  proposed 
activities,  and  how  the  proposed 
activities  are  expected  to  address  known 
housing  technical  assistance  needs  in 
resettling  refugees.  (20  points) 


3.  Staff  and  Position  Data.  Staff 
qualifications  are  clearly  presented  and 
are  appropriate  to  achieving  the 
project's  objectives.  The  description  of 
staff  qualifications  demonstrates 
experience  in  providing  technical 
assistance  to  agencies  that  assist 
refugees  with  their  housing  needs.  (20 
points) 

4.  Results  or  Benefits  Expected.  The 
results  or  benefits  expected  are  clearly 
explained  and  are  appropriate  to  the 
technical  assistance  activities  proposed. 
(15  points) 

5.  Budget  and  Budget  Justification. 
The  budget  is  clearly  presented  and  is 
detailed,  reasonable,  and  cost  effective. 
(15  points) 

Program  Area  7 — Technical  Assistance 
for  Crime  Prevention  and  Safety 
Programs  for  Refugee  Communities 

Purpose  and  Scope 

The  Office  of  Refugee  Resettlement 
(ORR)  proposes  to  award  one 
cooperative  agreement  for  the  purpose 
of  developing  a  project  to  provide 
integrated  crime  prevention  technical 
assistance  to  refugee  service  providers, 
law  enforcement  entities,  volunteers, 
refugee  groups  and  communities  that 
fosters  partnerships  among  entities 
involved  in  building  safe  and  crime-free 
communities  where  refugees  live.  Lack 
of  awareness  of  the  laws  and  practices 
of  their  new  country  that  may  result  in 
crime  or  conflict  with  law  enforcement 
is  likely  to  slow  or  prevent  the  processes 
of  refugee  adjustment  and/or  efforts  to 
achieve  early  self-sufficiency.  ORR 
envisions  that  the  technical  assistance 
in  this  category  will  address  a  range  of 
risk  factors  including  family  violence, 
social  isolation,  drugs,  alcohol,  as  well 
as  traditional  child-rearing  practices, 
spouse  roles,  and  relationships  of 
refugee  families  that  may  conflict  with 
the  laws  and  practices  of  the  U.S.  This 
technical  assistance  aims  at  reducing  or 
eliminating  crime  and  victimization 
among  refugees,  positively  contributing 
to  their  safety  and  self-sufficiency,  and 
supports  the  development  of  refugee 
youth  training  in  leadership  skills  and 
conflict  management. 

Approximately  $400,000  has  been 
allocated  for  this  program  area.  One 
cooperative  agreement  will  be  awarded 
for  one  national  project.  The  successful 
applicant  will  have  demonstrated 
expertise  in  planning  and  executing  an 
integrated  technical  assistance  plan  to 
prevent  criminal  activities  among 
refugee  communities  and  demonstrated 
experience  and  flexibility  in  responding 
to  the  particular  characteristics  and 
needs  of  different  ethnic  and  age  groups. 


Through  this  cooperative  agreement, 
the  grantee  will  submit  a  technical 
assistance  plan  for  crime  prevention  and 
safety  programs  for  refugee  communities 
in  the  following  areas:  (1)  Technical 
assistance  and  training  curricula;  (2) 
community  outreach  activity;  (3)  written 
training  and  informational  materials 
developed  and  proposed  for 
dissemination  to  the  field;  and  (4) 
proposed  workshops  locations,  topics, 
schedules,  presentation  formats,  and 
agendas  that  cover  a  wide  range  of 
ethnic  and  refugee  age  groups.  ORR 
intends  to  review  and  approve  a 
technical  assistance  plan  in  these  areas 
and  other  activities  related  to  the 
allowable  activities  listed  below.  ORR 
will  also  provide  direction  and  feedback 
to  the  grantee  to  ensure  the  proper 
implementation  of  the  crime  prevention 
and  safety  activities. 

Allowable  Activities 

Applicants  may  propose  all  or  some 
combination  of  the  following,  as  well  as 
other  innovative  strategies  justifying 
their  usefulness  for  technical  assistance 
in  the  designated  area: 
— Assessing  crime  prevention  technical 

assistance  and  training  needs  and 
<       sharing  outreach  techniques  with 

various  refugee  communities  and  age 

groups. 
— Promoting  positive  relationships 

between  refugee  communities  and  the 

criminal  justice  system. 
— Disseminating  information  materials 

and  technical  advice  related  to  crime 
'  .  prevention  using  models  and  best 

practices  that  work  to  reduce  or 
'      eliminate  crime  and  victimization 

among  refugees; 
— Collecting  and  summarizing  data  and 

information  on  program  performance 

for  ORR-funded  programs  that  focus 

on  crime  prevention  and  related 

preventive  and  educational  programs; 
— Facilitating  the  electronic  exchange  of 

information  through  a  website  or 

list*erve,  and  the  collection  and 

reporting  of  program  activities, 

training  and  program  impact 

information; 
— Conducting  group  training  or 

technical  assistance  meetings  and 

workshops; 
— Developing  training  curricula  and 

outreach  techniques  to  vulnerable 

groups  and  other  supportive 

materials; 
— Conducting  on-site  program  reviews 

where  appropriate; 
— Maintaining  a  database  of 

characteristics,  noting  trends  and 

documenting  achievements  of  crime 

prevention  efforts;  and 
— Identifying  and  disseminating 

potential  crime  prevention  resources. 


partnership  opportunities,  relevant 
research  results,  literature  and 
possible  community  initiatives 
addressing  refugee  community  risl» 
elements. 

Review  Criteria — Crime  Prevention  and 
Safety 

1.  Organizational  Profiles.  The 
capacity  of  the  applicant  to  achieve  the 
project's  objectives  is  clearly 
demonstrated.  Organizational  expertise 
and  experience  in  the  provision  of 
technical  assistance  and  information 
sharing  to  assist  refugee  communities  in 
their  efforts  to  prevent  crime  and 
resolve  conflicts.  (30  points) 

2.  Approach.  The  technical  assistance 
plan  is  clearly  described  and 
appropriate,  and  the  proposed  activities 
and  time  frames  are  reasonable.  The 
technical  assistance  plan  describes 
clearly  and  in  detail  the  manner  in 
which  the  applicant  will  assess  the  need 
for  technical  assistance,  the  proposed 
activities,  and  how  the  proposed 
activities  are  expected  to  address  known 
legal  and  crime  issues  in  refugee 
communities.  (20  points) 

3.  Staff  and  Position  Data.  Staff 
qualifications  are  clearly  presented  and 
are  appropriate  to  achieving  the 
project's  objectives.  The  description  of 
staff  qualifications  demonstrates 
experience  in  providing  technical 
assistance  in  crime  prevention  in 
refugee  communities.  (20  points) 

4.  Results  or  Benefits  Expected.  The 
results  or  benefits  expected  are  clearly 
explained  and  are  appropriate  to  the 
technical  assistance  activities  proposed. 
(15  points) 

5.  Budget  and  Budget  Justification. 
The  budget  is  clearly  presented  and  is 
detailed,  reasonable,  and  cost  effective. 
(15  points) 

Program  Area  8 — Services  for  Asylees 
via  a  Multilingual  Information  and 
Referral  Hotline 

Purpose  and  Scope 

The  Office  of  Refugee  Resettlement 
(ORR)  proposes  to  award  a  grant  for  the 
purpose  of  operating  an  asylee 
information  and  referral  toll-free 
hotline.  The  purpose  of  this  hotline  is 
to  assist  asylees  by  providing  them 
access  to  information  on  services  in 
their  respective  communities  and  States. 
An  extensive  language  bank  capacity 
with  all  major  language  groups  is 
required  for  hotline  operators  to 
communicate  with  asylees.  ORR  has  an 
agreement  with  the  asylum  offices  of  the 
Department  of  Homeland  Security 
(DHS)  to  include  in  the  text  of  letters 
granting  asylum  a  toll-free  number  and 
information  needed  to  access  the 
refugee  service  network. 


ORR  is  currently  seeking  a  similar 
agreement  with  immigration  courts 
under  the  Executive  Office  for 
Immigration  Review  (EOIR)  to  have 
similar  information  provided  in  letters 
granting  asylum.  Additional  outreach 
efforts  should  also  be  conducted  to 
expand  enrollment  of  asylees  in  refugee 
programs  and  services. 

Approximately  $300,000  has  been 
allocated  for  this  program  area.  One 
grant  may  be  awarded  for  one  national 
project.  "The  successful  applicant  should 
demonstrate  expertise  in  planning  and 
executing  an  integrated  technical 
assistance  plan  of  information  and 
referral  to  assist  asylees  to  access  the 
ORR-funded  refugee  service  network  via 
a  multilingual  toU-fi^e  hotUne  number. 

Through  this  grant,  ORR  will  review 
and  approve  a  service  plan  for  asylees 
that  includes:  (1)  Technical  equipment 
required  for  a  multilingual  toll-firee 
number;  (2)  accurate  and  up  to  date 
informational  materials  in  a  number  of 
languages  developed  and  proposed  for 
dissemination  to  the  field  via  the 
hotline;  (3)  the  multilingual  staff  phone 
operators  to  man  the  hotline;  and  (4)  an 
ability  to  assess  and  address  problems 
with  asylee  access  to  local  refugee 
services. 

Allowable  Activities 

Applicants  should  propose  all  of  the 
following  activities. 

Applicants  are  encouraged  to  propose 
additional  iimovative  strategies 
providing  justifications  for  their 
usefulness  in  the  designated  service 
area. 

— Maintain  a  1-800  asylee  information 
and  referral  number  with  multiple 
selections  for  each  major  refugee 
language  (minimum  of  seven 
languages); 

— Create  and  update  the  script  and 
protocol  guidelines  for  hotline 
operators; 

— Develop  and  maintain  information  in 
a  multitude  of  languages  on  services 
and  eligibility  requirements  to  access 
the  refugee  service  provider  network 
including  State-funded  services  and 
services  provided  through  Voluntary 
Agency  affiliates,  particularly  the 
Matching  Grant  program  for  persons 
with  newly  awarded  grants  of  asylum; 

— Maintain  a  database  of  characteristics, 
noting  trends  of  languages  needed, 
location  of  callers,  ethnicity/country 
of  origin  of  asylees,  difference  in  time 
between  date  of  grant  of  asylum  and 
call  to  the  hotline,  and  type  of 
information  sought  through  the  phone 
calls;  and 

— Collect  and  summarize  data  and 
information  on  callers  to  the  asylee 
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hotline  or  ORR  funded  programs  as 
appropr  iate. 

Review  Ci  iteria  "Multilingual  Hotline 

1. 
capacity 
project's 


ajid 
ylx 


Orgai  izational  Profiles.  The 

'  the  applicant  to  achieve  the 
o  jjectives  is  clearly 
demonstrj  ted.  Organizational  expertise 
and  exper  ence  in  the  provision  of 
information  sharing  to 
es  in  accessing  appropriate 
services.  (iO  points) 

Appn  tach.  The  service  plan  is 

de!  cribed  and  appropriate,  and 
propos  ed  activities  and  time  frames 
reason  ible.  The  service  plan  clearly 
(  escribes  how  the  applicant 

the  need  for  services,  the 
proposed  activities,  and  how 
propos  ed  activities  are  expected  to 
kr(own  service  needs  of  asylees. 


services 
assist  as 
srv 
2. 
clearly 
the 
are 

and  fully 
will  assess 
scope  of 
the 

address 
(20  points 

3.  Staff  ind  Position  Data.  Staff 
qualiHcatii  )ns  are  clearly  presented  and 
p  riate  to  achieving  the 
)jectives.  The  description  of 
qualil  ications  clearly  demonstrates 
experiences  needed  to  assist 
points) 

or  Benefits  Expected.  The 
1  enefits  expected  are  clearly 

md  .are  appropriate  to  the 
proposed.  (15  points) 
and  Budget  Justification. 
is  clearly  presented  and  is 
r4asonable,  and  cost  effective. 


are  appro 
project's  0 
staff 

applicable 
asylees. 

4.  Results 
results  or 
explained 
activities 

5.  Budg^ 
The  budge 
detailed, 
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Instructions  for 
1  Full  Project  Description 


adc  ress 


Purpose  ai  d  Introduction 

The  proj  jct  description  provides  a 

by  which  an  application  is 
;  ind  ranked  to  compete  with 
cations  for  available 
The  project  description 
I  :oncise  and  complete  and 
the  activity  for  which 
ds  are  being  requested, 
documents  should  be 
vi[here  they  can  present 

clearly  and  succinctly.  In 
]  our  project  description,  all 
requested  through  each 
uation  criteria  should  be 
i  Awarding  offices  use  this  and 
infor  nation  in  making  their 
re(  lommendations.  It  is 
therefore,  that  this 
be  included  inthe 


evil 


preparing 
,  information 
specific 
provided 
other 
funding 
important 
informat 
applicatioi 

General  In  ;tructions 

ACF  is  p  irticularly  interested  in 
specific  fa(  tual  information  and 
statements  of  measurable  goals  in 
quantitativ  b  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance. 


not  length.  Extensive  exhibits  are  not 
required.  Cross-referencing  by 
identifying  the  page  number  of  the 
information  should  be  used  rather  than 
repetition.  Supporting  information 
concerning  activities  that  will  not  be 
directly  funded  by  the  grant  or 
information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant- 
funded  activity  should  be  placed  in  an 
appendix.  Pages  should  be  numbered 
and  a  table  of  contents  should  be 
included  for  easy  reference. 

Applicants  shall  prepare  the  project 
description  statement  in  accordance 
with  the  following  instructions  and  the 
specified  evaluation  criteria.  The 
instructions  give  a  broad  overview  of 
what  the  project  description  should 
include  while  the  evaluation  criteria 
expands  and  clarifies  more  program- 
specific  information  that  is  needed. 

Project  Summary/Abstract 

Provide  a  summary  of  the  project 
description  (a  page  or  less)  with 
reference  to  the  funding  request. 

Objectives  and  Need  for  Assistance 

Clearly  identify  the  physical, 
economic,  social,  financial, 
institutional,  and/ or  other  problem(s) 
requiring  solution.  The  need  for 
assistance  must  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated; 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/ footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

Results  or  Benefits  Expected 

Identify  the  results  and  benefits  to  be 
derived.  For  example,  applicants  can 
describe  the  number  of  programs  to 
which  technical  assistance  is  provided, 
the  number  of  workshops  to  be 
conducted,  and  for  the  hotlines,  the 
number  of  asylees  to  receive 
information  and  number  and  type  of 
referrals  to  appropriate  services.  When 
accomplishments  cannot  be  quantified 
by  activity  or  function,  events  should  be 
chronologically  listed  to  show  the 
schedule  of  accomplishments  and  their 
target  dates. 


Approach 

Outline  a  plan  of  action  that  describes 
the  scope  and  detail  of  how  the 
proposed  work  will  be  accomplished. 
Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  or 
organizations  to  be  served  and  the 
number  of  activities  to  be  accomplished. 
Account  for  all  functions  or  activities 
identified  in  the  application.  Cite  factors 
that  might  accelerate  or  decelerate  the 
work  and  state  your  reason  for  taking  - 
the  proposed  approach  rather  than 
others.  Describe  any  unusual  features  of 
the  project  such  as  design  or 
technological  innovations,  reductions  in 
cost  or  time,  or  extraordinary  social  and 
community  involvement. 

If  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  U.S. 
Office  of  Management  and  Budget 
(0MB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF." 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  that  will  work  on  the  project 
along  with  a  short  description  of  the 
nature  of  thefr  effort  or  contribution. 

Additional  Information 

Following  are  requests  for  additional 
information  that  need  to  be  included  in 
the  application: 

Staff  and  Position  Data 

Provide  a  biographical  sketch  for  each 
key  person  appointed  and  a  job 
description  for  each  vacant  key  position. 
A  biographical  sketch  will  also  be 
required  for  new  key  staff  as  appointed. 

Organizational  Profiles 

Provide  information  on  the  applicant 
organization(s)  and  cooperating  partners 
such  as  organizational  charts,  financial 
statements,  audit  reports  or  statements 
from  CP As/Licensed  Public 
Accountants,  Employer  Identification 
Numbers,  names  of  bond  carriers, 
contact  persons  and  telephone  numbers, 
child  care  licenses  and  other 
documentation  of  professional 
accreditation,  information  on 
compliance  with  federal/state/local 
government  standards,  documentation 
of  experience  in  the  program  area,  and 
other  pertinent  information.  Any  non- 
profit organization  submitting  an 
application  must  submit  proof  of  its 
non-profit  status  in  its  application  at  the 
time  of  submission. 

The  non-profit  agency  can  accomplish 
this  by  providing  a  copy  of  the 
applicant's  listing  in  the  Internal 


Revenue  Service's  (IRS)  most  recent  list 
of  tax-exempt  organizations  described  in 
Section  501(c)(3)  of  the  IRS  code,  or  by 
providing  a  copy  of  the  currently  valid 
IRS  tax  exemption  certificate,  or  by 
providing  a  copy  of  the  articles  of 
incorporation  bearing  the  seal  of  the 
State  in  which  the  corporation  or 
association  is  domiciled. 

Dissemination  Plaii 

Provide  a  plan  for  distributing  reports 
and  other  project  outputs  to  colleagues 
and  the  public.  Applicants  must  provide 
a  description  of  the  kind,  volume  and 
timing  of  distribution. 

Third-Party  Agreements 

Include  written  agreements  between 
grantees  and  sub-grantees  or 
subcontractors  or  other  cooperating 
entities.  These  agreements  must  detail 
scope  of  work  to  be  performed,  work 
schedules,  remuneration,  and  other 
terms  and  conditions  that  structure  or 
define  the  relationship. 

Letters  of  Support 

Provide  statements  from  conmiimity, 
public  and  commercial  leaders  that 
support  the  project  proposed  for 
funding.  All  submissions  should  be 
included  in  the  application  or  received 
by  application  deadline. 

Budget  and  Budget  Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form.  Detailed  calculations  must 
include  estimation  methods,  quantities, 
unit  costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF-  - 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs. 

General 

The  following  guidelines  are  for 
preparing  the  budget  and  budget 
justification.  Both  Federal  and  non- 
Federal  resources  shall  be  detailed  and 
justified  in  the  budget  and  narrative 
justification.  For  purposes  of  preparing 
the  budget  and  budget  justification, 
"Federal  resources"  refers  only  to  the 
ACF  grant  for  which  you  are  applying. 
Non-Federal  resources  are  all  other 
Federal  and  non-Federal  resources.  It  is 
suggested  that  budget  amounts  and 
computations  be  presented  in  a 
columnar  format:  first  column,  object 
class  categories;  second  column.  Federal 


budget;  next  colvimn(s),  non-Federal 
budget(s),  and  last  column,  total  budget. 
The  budget  justification  should  be  a 
narrative. 

Personnel 

Description:  Costs  of  employee 
salaries  and  wages. 

Justification:  Identify  the  project 
director  or  principal  investigator,  if 
known.  For  each  staff  person,  provide 
the  title,  time  commitment  to  the  project 
(in  months),  time  commitment  to  the 
project  (as  a  percentage  or  full-time 
equivalent),  and  annual  salary,  grant 
salary,  wage  rates,  etc.  Do  not  include 
the  costs  of  consultants  or  personnel 
costs  of  delegate  agencies  or  of  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant. 

Fringe  Benefits 

Description:  Costs  of  employee  fringe 
benefits  unless  treated  as  part  of  an 
approved  indirect  cost  rate. 

Justification:  Provide  a  breakdown  of 
the  amounts  and  percentages  that 
comprise  fringe  benefit  costs  such  as 
health  insurance,  FICA,  retirement 
insurance,  taxes,  etc. 

Travel 

Description:  Costs  of  project-related 
travel  by  employees  of  the  applicant 
organization  (does  not  include  costs  of 
consultant  travel). 

Justification:  For  each  trip,  show  the 
total  number  of  traveler(s),  travel 
destination,  duration  of  trip,  per  diem, 
mileage  allowances,  if  privately  owned 
vehicles  will  be  used,  and  other 
transportation  costs  and  subsistence 
allowances.  Travel  costs  for  key  staff  to 
attend  ACF-sponsored  workshops   • 
should  be  detailed  in  the  budget. 

Equip'ment 

Description:  "Equipment"  means  an 
article  of  non-expendable,  tangible 
personal  property  having  a  useful  life  of 
more  than  one  year  and  an  acquisition 
cost  which  equals  or  exceeds  the  lesser 
of  (a)  the  capitalization  level  established 
by  the  organization  for  the  financial 
statement  purposes,  or  (b)  $5,000.  (Note: 
Acquisition  cost  means  the  net  invoice 
unit  price  of  an  item  of  equipment, 
including  the  cost  of  any  modifications, 
attachments,  accessories,  or  auxiliary 
apparatus  necessary  to  make  it  usable 
for  the  purpose  for  which  it  is  acquired. 
Ancillary  charges,  such  as  taxes,  duty, 
protective  in-transit  insurance,  freight, 
and  installation  shall  be  included  in  or 
excluded  from  acquisition  cost  in 
accordance  with  the  organization's 
regular  written  accoimting  practices.) 

Justification:  For  each  type  of 
equipment  requested,  provide  a 


description  of  the  equipment,  the  cost 
per  unit,  the  number  of  units,  the  total 
cost,  and  a  plan  for  use  on  the  project, 
as  well  as  use  or  disposal  of  the 
equipment  after  the  project  &nds.  An 
applicant  organization  that  uses  its  own 
definition  for  equipment  should  provide 
a  copy  of  its  policy  or  section  of  its 
policy  which  includes  the  equipment 
definition. 

Supplies 

Description:  Costs  of  all  tangible 
personal  property  other  than  that 
included  under  the  Equipment  category. 

Justification:  Specify  general 
categories  of  supplies  and  their  costs. 
Show  computations  and  provide  other 
information  that  supports  the  amount 
requested. 

Contractual 

Description:  Costs  of  all  contracts  for 
services  and  goods  except  foi  those 
which  belong  under  other  categories 
such  as  equipment,  supplies, 
construction,  etc.  Third-party  evaluation 
contracts  (if  applicable)  and  contracts 
with  secondary  recipient  organizations, 
including  delegate  agencies  and  specific 
project(s)  or  businesses  to  be  financed 
by  the  applicant,  should  be  included 
under  this  category. 

Justification:  All  procurement 
transactions  shall  be  conducted  in  a 
maimer  to  provide,  to  the  maximum 
extent  practical,  open  and  free 
competition.  Recipients  and  sub- 
recipients,  other  than  States  that  are 
required  to  use  Part  92  procedures,  must 
justify  any  anticipated  procurement 
action  that  is  expected  to  Se  awarded 
without  competition  and  exceed  the 
simplified  acquisition  threshold  fixed  at 
41  U.S.C.  403(11)  (currently  set  at 
$100,000).  Recipients  might  be  required 
to  make  available  to  ACF  pre-award 
review  and  procurement  documents, 
such  as  request  for  proposals  or 
invitations  for  bids,  independent  cost 
estimates,  etc. 

Applicant  that  delegate  part  of  the 
project  to  another  agency  must  provide 
budget  narrative  along  with  supporting 
information  for  the  delegated  agency. 

Other 

Enter  the  total  of  all  other  costs.  Such 
costs,  where  applicable  and  appropriate, 
may  include  but  are  not  limited  to 
insurance,  food,  medical  and  dental 
costs  (non-contractual),  professional 
services  costs,  space  and  equipment 
rentals,  printing  and  publication, 
computer  use,  training  costs,  such  as 
tuition  and  stipends,  staff  development 
costs,  and  administrative  costs. 
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Justificati  on:  Provide  computations,  a 
narrative  d€  scription  and  a  justification 
for  each  cos  i  under  this  category. 

Indirect  Chi  urges 

Descriptii  m:  Total  amount  of  indirect 
costs.  This  category  should  be  used  only 
when  the  applicant  has  currently 
approved  aa  indirect  cost  rate  by  the 
Department  of  Health  and  Human 
Services  (HliS)  or  another  cognizant 
Federal  ageicy. 

Justificatipn:  An  applicant  that  will 
charge  indii  ect  costs  to  the  grant  must 
enclose  a  cc  py  of  the  current  approved 
rate  agreemi  int.  If  the  applicant 
organizatioa  is  in  the  process  of  initially 
developing  pr  renegotiating  a  rate,  it 
should  immediately  upon  notification 
that  an  awaj  d  will  be  made,  develop  a 
tentative  indirect  cost  rate  proposal 
based  on  its  most  recently  completed 
fiscal  year  ii  i  accordance  with  the 
piinciples  s  ;t  forth  in  the  cognizant 
agency's  guidelines  for  establishing 
indirect  cost  rates,  alid  submit  it  to  the 
cognizant  agency.  Applicants  awaiting 
approval  of Iheir  indirect  cost  proposals 
may  also  request  indirect  costs.  It 
should  be  npted  that  when  an  indirect 
cost  rate  is  ijequested,  those  costs 
included  in  the  indirect  cost  pool 
should  not  <  Iso  be  charged  as  direct 
costs  to  the  p-ant.  Also,  if  the  applicant 
is  requestini ;  a  rate  which  is  less  than 
what  is  alio'  ved  under  the  program,  the 
authorized  i  epresentative  of  the 
applicant  or  ^anization  must  submit  a 
signed  acknowledgement  that  the 
applicant  is  accepting  a  lower  rate  than 
allowed. 


Program  Inc  ome 
DescriptiQn 


mcome  m 
pages  in 
this  inform^ 


;  The  estimated  amount  of 
,  expected  to  be  generated 


mcome,  if  aliy 
from  this  prjject. 

Justification:  Describe  the  natxire, 
source  and  <  anticipated  use  of  program 
budget  or  refer  to  the 
the]  application  which  contain 


on. 
Nonfederal  Resources 

Descriptic  n:  Amounts  of  non-Federal 
resources  th  it  will  be  used  to  support 
the  project  a  s  identified  in  Block  15  of 
the  SF^24. 

Justification:  The  firm  commitment  of 
these  resoui  ces  must  be  documented 
and  submitt  sd  with  the  application  in 
order  to  be  j  iven  credit  in  the  review 
process.  A  detailed  budget  must  be 
prepared  foi  each  funding  source. 

Total  Direcfj  Charges,  Total  Indirect 

Charges,  Total  Project  Costs 

i 

The  total  direct,  total  indirect  as  well 
as  the  total  project  costs  should  be 
clearly  indiitated. 


Part  m:  The  Review  Process 

Intergovernmental  Review:  State  Single 
Point  of  Contact  (SPOC) 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  45  CFR  Part  100, 
"Intergovernmental  Review  of 
Department  of  Health  and  Himian 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  programs. 
Note:  State/Territory  participation  in 
the  intergovernmental  review  process 
does  not  signify  applicant  eligibility  for 
financial  assistance  under  a  program.  A 
potential  applicant  must  meet  the 
eligibility  requirements  of  the  program 
for  which  it  is  applying  prior  to 
submitting  an  application  to  its  SPOC. 
if  applicable,  or  to  ACF. 

In  accordance  with  Executive  Order 
#12372,  "Intergovernmental  Review  of 
Federal  Programs,"  this  listing 
represents  the  designated  State  Single 
Points  of  Contact.  The  jurisdictions  not 
listed,  no  longer  participate  in  the 
process.  But  grant  applicants  are  still 
eligible  to  apply  for  the  grant  even  if 
your  state,  territory,  commonwealth,  etc. 
does  not  have  a  "State  Single  Point  of 
Contact."  jurisdictions  without  "state 
single  points  of  contacts"  include: 
Alabama;  Alaska;  Arizona;  Colorado; 
Connecticut;  Indiana;  Hawaii;  Idaho; 
Louisiana;  Massachusetts;  Minnesota; 
Montana;  Nebraska;  New  Jersey;  New 
York;  Ohio;  Oklahoma;  Oregon;  Palau; 
Pennsylvania;  South  Dakota;  Tennessee; 
Vermont;  Virginia;  Washington;  and 
Wyoming. 

This  list  is  based  on  the  most  current 
information  provided  by  the  States. 
Information  on  any  changes  or  apparent 
errors  should  be  provided  to  the  Office 
of  Management  and  Budget  and  the 
State  in  question.  Changes  to  the  list 
will  only  be  made  upon  formal 
notification  by  the  State.  Also,  this 
listing  is  published  biannually  in  the 
Catalogue  of  Federal  Domestic 
Assistance.  See  also  the  Web  site — 
[http://www.whitehouse.gov/omb/gmts/ 
spoc.httm) 

Jurisdictions  that  participate  in  the 
Executive  Order  process  have 
established  SPOCs.  Applicants  from 
participating  jurisdictions  should 
contact  their  SPOCs  as  soon  as  possible 
to  alert  them  of  the  prospective 
applications  and  receive  instructions. 
Applicants  must  submit  any  required 
material  to  the  SPOCs  as  soon  as 
possible  so  that  the  program  office  can 
obtain  and  review  SPOC  comments  as 
part  of  the  award  process.  The  applicant 


must  submit  all  required  materials,  if 
any,  to  the  SPOC  and  indicate  the  date 
of  this  submittal  (or  the  date  of  contact 
if  no  submittal  is  required)  on  the 
Standard  Form  424,  item  16a.  Under  45 
CFR  100.8(a)  (2).  a  SPOC  has  60  days 
from  the  application  deadline  to 
comment  on  proposed  new  or 
competing  continuation  awards.  SPOCs 
are  encouraged  to  eliminate  the 
submission  of  routine  endorsements  as 
official  recommendations.  Additionally, 
SPOCs  are  requested  to  clearly 
differentiate  between  mere  advisory 
comments  and  State  official 
reconmiendations  that  may  trigger  the 
"accommodate  or  explain"  rule.  When 
comments  are  submitted  directly  to 
ACF,  they  should  be  addressed  to: 
Department  of  Health  and  Human 
Services,  Administration  for  Children 
and  Families,  Office  of  Grants 
Management,  370  L'Enfant  Promenade 
SW.,  4th  Floor,  Washington,  DC  20447, 
ATTN:  Ms.  Daphne  Weeden,  Grants 
Officer. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
in  this  announcement. 

OMB  State  Single  Point  of  Contact  Listing 

Arkansas.  Mr.  Tracy  L.  Copeland,  Manager, 
State  Clearinghouse  Office  of 
Intergovernmental  Services,  Department  of 
Finance  and  Administration,  1515  W.  7th  St., 
Room  412.  Little  Rock,  Arkansas  72203, 
Telephone:  (501)  682-1074,  FAX:  (501)  682- 
5206. 

California.  Grants  Coordinator,  Office  of 
Planning  and  Reseeirch/State  Clearinghouse, 
1400  Tenth  Street,  Room  121,  Sacramento, 
California  95814,  Telephone:  (916)  323-7480, 
FAX:  (916)  323-3018. 

Delaware.  Francine  Booth,  State  Single 
Point  of  Contact,  Executive  Department, 
Office  of  the  Budget,  540  S.  du  Pont 
Highway,  Suite  5,  Dover,  Delaware  19901, 
Telejjhone:  (302)  739-3326,  FAX:  (302)  739- 
5661. 

District  of  Columbia.  Charles  Nichols,  State 
Single  Point  of  Contact,  Office  of  Grants 
Management  and  Development,  717  14th 
Street,  NW.— Suite  1200,  Washington,  DC 
20005.  Telephone:  (202)  727-6537,  FAX: 
(202)  727-1617,  e-mail: 
charlesnic@yahoo.com  or  cnichols- 
ogm  d®dcgo  v.org. 

Illinois.  Virginia  Bova,  State  Single  Point  of 
Contact,  Illinois  Department  of  Commerce 
and  Community  Affairs,  James  R.  Thompson 
Center,  100  West  Randolph,  Suite  3-400, 
Chicago,  Illinois  606G1,  Telephone:  (312) 
814-6028,  FAX:  (312)  814-1800. 

Indiana.  Frances  Williams,  State  Budget 
Agency,  212  State  House,  Indianapolis. 
Indiana  46204-2796,  Telephone:  (317)  232- 
5619,  FAX:  (317)  233-3323. 

Iowa.  Steven  R.  McCann,  Division  for 
Community  Assistance,  Iowa  Department  of 
Economic  Development,  200  East  Grand 
Avenue,  Des  Moines,  Iowa  50309,  Telephone: 
(515)  242^719,  FAX:  (515)  242-4809. 
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Kentucky.  Kevin  J.  Goldsmith,  Director, 
John-Mark  Hack,  Deputy  Director.  Sandra 
Brewer,  Executive  Secretary, 
Intergovernmental  Affairs  Office  of  the 
Governor.  700  Capitol  Avenue,  Frankfort, 
Kentucky  40601,  Telephone:  (502)  564-2611, 
FAX:  (502)  564-2849. 

Maine.  Joyce  Benson.  State  Planning 
Office,  184  State  Street,  38  State  House 
Station.  Augusta,  Maine  04333,  Telephone: 
(207)  287-3261,  FAX:  (207)  287-6489. 

Maryland.  Linda  C.  Janey,  JD  Manager, 
Clearinghouse  and  Plan  Review  Unit, 
Maryland  Office  of  Planning,  301  W.  Preston 
Street — Room  1104,  Baltimore,  Maryland 
21201-2305,  Telephone:  (410)  767^491. 
FAX:  (410)  767-4480.  e-mail: 
Linda@mail.op.state.md.us. 

Michigan.  Richard  Pfaff,  Southeast 
Michigan  Council  of  Governments,  660  Plaza 
Drive— Suite  1900,  Detroit,  Michigan  48226, 
Telephone:  (313)  961-4266,  FAX:  (313)  961- 
4869. 

Mississippi.  Cathy  Mallette,  Clearinghouse 
Officer,  Department  of  Finance  and 
Administration.  455  North  Lamar  Street, 
Jackson,  Mississippi  39202-3087,  Telephone: 
(601)  359-6762,  FAX:  (601)  359-6764. 

Missouri.  Lois  Pohl/Carol  Meyer,  Federal 
Assistance  Clearinghouse,  Office  of 
Administration,  P.O.  Box  809,  Room  915, 
Jefferson  Building,  Jefferson  City,  Missouri 
65102,  Telephone:  (573)  751-4834,  FAX: 
(573)  522-4395. 

Nevada.  Heather  Elliott,  Department  of 
Administration,  State  Clearinghouse,  Capitol 
Complex,  Carson  City,  Nevada  89710, 
Telephone:  (702)  687-6367,  FAX:  (702)  687- 
3983. 

New  Hampshire.  Jeffrey  H.  Taylor, 
Director,  New  Hampshire  Office  of  State 
Planning,  Attn:  Intergovernmental  Review 
Process,  Mike  Blake,  Office  of  State  Planning, 
2  Beacon  Street.  Concord,  New  Hampshire 
03301,  Telephone:  (603)  271-2155,  FAX: 
(603)  271-1728. 

New  Mexico.  Nick  Mandell,  Local 
Government  Division,  Room  201,  Bataan 
Memorial  Building.  Santa  Fe,  New  Mexico 
87503,  Telephone:  (505)  827-4991,  FAX: 
(505)  827-4948. 

North  Carolina.  Chrys  Baggett,  Director, 
North  Carolina  State  Clearinghouse,  Office  of 
the  Secretary  of  Administration,  116  West 
Jones  Street — Suite  5106,  Raleigh,  North 
Carolina  27603-8003,  Telephone:  (919)  733- 
7232,  FAX:  (919)  733-9571. 

North  Dakota.  Jim  Boyd,  North  Dakota 
Single  Point  of  Contact,  Office  of 
Intergovernmental  Assistance,  600  East 
Boulevard  Avenue,  Department  105, 
Bismarck,  North  Dakota  58505-0170, 
Telephone:  (701)  328-2094,  FAX:  (701)  328- 
2308. 

Rhode  Island.  Kevin  Nelson,  Review 
Coordinator,  Department  of  Administration, 
Division  of  Planning,  One  Capitol  Hill,  4th 
Floor,  Providence,  Rhode  Island  02908-5870, 
Telephone:  (401)  222-2656,  FAX:  (401)  222- 
2083. 

South  Carolina.  Omegia  Burgess.  State 
Single  Point  of  Contact,  Budget  and  Control 
Board,  Office  of  State  Budget,  1122  Ladies 
Street — 12th  Floor,  Columbia,  South  Carolina 
29201,  Telephone:  (803)  734-0494,  FAX: 
(803)  734-0645. 


Texas.  Tom  Adams,  Single  Point  of 
Contact,  State  of  Texas  Governor's  Office  of 
Budget  and  Planning,  Director, 
.  Intergovernmental  Coordination,  P.O.  Box 
12428,  Austin,  Texas  78711-2428, 
Telephone:  (512)  463-1771,  FAX:  (512)  936- 
2681,  e-mail:  tadams@governor. state. tx.us. 

Utah.  Carolyn  Wright,  Utah  State 
Clearinghouse,  Office  of  Planning  and 
Budget,  Room  116.  State  Capitol,  Salt  Lake 
City,  Utah  84114,  Telephone:  (801)  538- 
1535,  FAX:  (801)  538-1547. 

West  Virginia.  Judith  Dryer,  Chief  Program 
Manager,  West  Virginia  Development,  Office 
Building  #6,  Room  645,  State  Capitol, 
Charleston,  West  Virginia  25305,  Telephone: 
(304)  558-0350.  FAX:  (304)  558-0362. 

Wisconsin.  Jeff  Smith,  Section  Chief,  State/ 
Federal  Relations,  Wisconsin  Department  of 
Administration,  101  East  WiLson  Street — 6th 
Floor,  P.O.  Box  7868,  Madison.  Wisconsin 
53707,  Telephone:  (608)  266-0267,  FAX: 
(608)  267-6931. 

Territories 

Guam.  Mr.  Giovanni  T.  Sgambelluri. 
Director,  Bureau  of  Budget  and  Management 
Research,  Office  of  the  Governor.  P.O.  Box 
2950,  Agana,  Guam  96910,  Telephone:  011- 
671^72-2285,  FAX:  011-671-472-2825.- 

Puerto  Rico.  Norma  Burgos/Jose  E.  Caro, 
Chairwoman/Director.  Puerto  Rico  Planning 
Board,  Federal  Proposals  Review  Office, 
Minillas  Government  Center,  P.O.  Box  41119, 
San  Juan,  Puerto  Rico  00940-1119, 
Telephone:  (809)  727-4444  or  (809)  723- 
6190,  FAX:  (809)  724-3270  or  (809)  724- 
3103. 

Northern  Mariana  Islands.  Mr.  Alvaro  A. 
Santos,  Executive  Officer,  Office  of 
Management  and  Budget,  Office  of  the 
Governor,  Saipan,  MP  96950,  Telephone: 
(670)  664-2256,  FAX:  (670)  664-2272.  Please 
direct  all  questions  and  correspondence 
about  intergovernmental  review  to:  Ms.  , 
Jacoba  T.  Seman,  Federal  Programs 
Coordinator,  Telephone:  (670)  664-2289, 
FAX:  (670)  664-2272. 

Virgin  Islands.  Nellon  Bowry,  Director, 
Office  of  Management  and  Budget,  #41 
Norregade  Emancipation  Garden  Station, 
Second  Floor,  Saint  Thomas,  Virgin  Islands 
00802.  Please  direct  all  questions  and 
correspondence  about  intergovernmental 
review  to:  Daisey  Millen,  Telephone:  (809) 
774-0750,  FAX:  (809)  776-0069. 

Initial  ACF  Screening 

Each  application  submitted  under  this 
program  announcement  will  undergo  a  pre- 
review  to  determine  that:  (1)  The  application 
was  received  by  the  closing  date  and 
submitted  in  accordance  with  the 
instructions  in  this  announcement  and  (2) 
the  applicant  is  eligible  for  funding. 

Competitive  Review 

Applications  that  pass  the  initial  ACF 
screening  will  be  evaluated  and  rated  by  an 
independent  review  panel  on  the  basis  of 
specific  evaluation  criteria.  The  evaluation 
criteria  are  designed  to  assess  the  quality  of 
a  proposed  project,  and  to  determine  the 
likelihood  of  its  success.  The  evaluation 
criteria  are  closely  related  and  are  considered 
as  a  whole  in  judging  the  overall  quality  of 
an  application.  Points  are  awarded  only  to 


applications  that  are  responsive  to  the 
evaluation  criteria  within  the  context  of  this 
program  announcement. 

Part  rV:  Application  Submission 

In  order  to  be  considered  for  a  grant  under 
this  program  announcement,  an  application 
must  be  submitted  on  the  forms  supplied  and 
in  the  manner  prescribed  by  ACF. 
Application  materials  including  forms  and 
instructions  are  available  from  the  contact 
named  under  the  ADDRESSES  section  in  the 
preamble  of  this  announcement. 

Each  application  should  include  one 
signed  original  and  two  additional  copies. 

Each  program  application  narrative 
portion  should  not  exceed  25  double- 
spaced  pages  in  a  12-pitch  font. 
Attachments  and  appendices  to  the 
proposal  should  not  exceed  25  pages 
and  should  be  used  only  to  provide 
supporting  documentation  such  as 
maps,  administration  charts,  position 
descriptions,  resumes,  and  letters  of 
intent  for  partnership  agreements. 
Please  do  not  include  books  or  video 
tapes  as  they  are  not  easily  reproduced 
and  are  therefore,  inaccessible  to  the 
reviewers.  Each  page  should  be 
numbered  sequentially,  including  the 
attachments  or  appendices.  Audit 
reports  are  not  included  in  the  25-page 
limitation  of  the  attachment  section. 

Application  Materials 

Applicants  for  financial  assistance 
under  this  announcement  must  file  the 
Standard  Form  (SF)  424,  Application  for 
Federal  Assistance;  SF  424A,  Budget 
Information — Non-Construction 
Programs;  SF  424B,  Assurances — Non- 
Construction  Programs.  The  forms  may 
be  reproduced  for  use  in  submitting 
applications.  An  application  with  an 
original  signatiire  and  two  copies  is 
required. 

Application  Submission  Information 

The  closing  date  for  submission  of 
applications  is  30  days  from  publication 
date.  Mailed  applications  received  after 
the  closing  date  will  be  classified  as 
late.  Mailed  applications  shcdl  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  on  or 
before  the  deadline  date  by  ACF  in  time 
for  the  independent  review  at:  U.S. 
Department  of  Health  and  Human 
Ser\ices,  Administration  for  Children 
and  Families,  Office  of  Grants 
Management,  Division  of  Discretionary 
Grants,  4th  Floor,  Aerospace  Building, 
901  D  Street,  SW.,  20447,  Attention:  Ms. 
Daphne  Weeden,  Grants  Officer. 
Applications  that  may  be  hand  carried 
to  the  above  address  by  applicants, 
applicant  couriers,  or  by  other 
representatives  of  the  applicant  shall  be 
considered  as  meeting  an  announced 
deadline  if  they  are  received  at  the 
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Applican  s  must  provide  a 
certificatiot  concerning  lobbying.  Prior 
to  receiving  an  award  in  excess  of 
$100,000,  a  )plicants  should  furnish  an 
executed  copy  of  the  lobbying 
certificatioi]  (approved  by  the  Office  of 
Managemer  t  and  Budget  under  control 
number  0348-0046). 

Applicants  must  sign  and  return  the 
certificatioi\  with  their  application. 
Applicants  piust  make  the  appropriate 
certificatiod  of  their  compliance  with 
the  Dnig-Fr^  Workplace  Act  of  1988. 
By  signing  and  submitting  the 
application;  applicants  are  providing 
the  certificajtion  and  need  not  mail  back 
the  certificajtion  with  the  application. 

Applicants  must  make  appropriate 
certificatioq  that  they  are  not  presently 
debarred,  suspended  and  otherwise 
ineligible  for  the  award.  By  signing  and 
submitting  the  application,  applicants 
are  providiog  the  certification  and  need 
not  mail  back  the  certification  with  the 
application. 


Applicants  must  also  imderstand  that 
they  will  be  h«ld  accountable  for  the 
smoking  prohibition  included  within 
Public  Law  103-227,  part  C 
Environment  Tobacco  Smoke  (also 
known  as  the  Pro-Children's  Adt  of 
1994).  A  copy  of  the  Federal  Register 
notice  which  implements  the  smoking 
prohibition  is  included  with  forms.  By 
signing  and  submitting  the  application, 
applicants  are  providing  the 
certification  and  need  not  mail  back  the 
certification  with  the  application. 

Applicable  Administmtive 
Regulations:  Applicable  DHHS  grant 
administration  regulations  can  be  found 
in  45  CFR  part  74  or  92. 

Reporting  Requirements:  Grantees  are 
required  to  file  the  Financial  Status 
Report  (SF-269)  and  Program 
Performance  Report  on  a  semi-annual 
basis.  Funds  issued  under  these  awards 
must  be  accounted  for  and  reported 
upon  separately  £rom  all  other  grant 
activities.  Although  ORR  does  not 
expect  the  proposed  projects  to  include 
evaluation  activities,  it  does  expect 
grantees  to  maintain  adequate  records  to 
track  and  report  on  project  outcomes. 
The  official  receipt  point  for  all  reports 
and  correspondence  is  the  ORR  Grants 
Officer,  Ms.  Daphne  Weeden, 
Administration  for  Children  and 
Families/Office  of  Grants  Management, 
370  L'Enfant  Promenade  SW.,  4th  Floor, 
Washington,  DC  20447,  Telephone: 
(202)  401-4577. 

An  original  and  one  copy  of  each 
report  shall  be  submitted  within  30  days 
of  the  end  of  each  reporting  period 
directly  to  the  Grants  Officer.  The 
mailing  address.is:  Ms.  Daphne  Weeden, 
Administration  for  Children  and 
Families,  Office  of  Grants  Management, 
370  L'Enfant  Promenade  SW.,  4th  Floor, 
Washington,  DC  20447.  A  final 
Financial  and  Program  Report  shall  be 
due  90  days  after  the  budget  expiration 
date  or  termination  of  grant  support. 

Dated:  July  30,  2003. 
Nguyen  Van  Hanh, 

Director,  Office  of  Refugee  Besettlement. 
[FR  Doc.  03-20261  Filed  8-7-03;  8:45  am) 

BHXING  CODE  4184-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Al>use 
Prevention;  Notice  of  IMeeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  Drug  Testing 


Advisory  Board  to  be  held  in  September 
2003. 

A  portion  of  the  meeting  will  be  open 
and  will  include  a  Department  of  Health 
£ind  Humeui  Services  drug  testing 
program  update,  and  a  Department  of 
Transportation  drug  testing  program 
update.  If  anyone  needs  special 
accommodations  for  persons  with 
disabilities,  please  notify  the  Contact 
listed  below. 

The  meeting  will  include  an 
evaluation  of  sensitive  National 
Laboratory  Certification  Prograiii  (NLCP) 
internal  operating  procedures  and 
program  development  issues.  Therefore, 
a  portion  of  the  meeting  will  be  closed 
to  the  public  as  determined  by  the 
SAMHSA  Administrator  in  accordance 
with  Title  5  U.S.C.  552b(c)(9)(B)  and  5 
U.S.C.  App.2,  section  10(d). 

A  roster  of  the  board  members  may  be 
obtained  from:  Mrs.  Giselle  Hersh, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  n.  Suite  815, 
Rockville,  MD  20857,  301-443-6014 
(voice).  The  transcript  for  the  open 
session  will  be  available  on  the 
following  Web  site:  http:// 
workplace.samhsa.gov.  Additional 
information  for  this  meeting  may  be 
obtained  by  contacting  the  individual 
listed  below. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention  Drug  Testing  Advisory 
Board. 

Meeting  Date:  September  3.  2003;  8:30 
a.m.-4:30  p.m.,  September  4,  2003;  8:30 
a.m. -noon. 

Place:  Residence  Inn  by  Marriott,  7335 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

Type:  Open:  September  3,  2003;  8:30  a.m.- 
9:30  a.m.  Closed:  September  3,  2003;  9:30 
a.m.-4:30  p.m.  Closed:  September  4,  2003; 
8:30  a.m.-noon. 

Contact:  Donna  M.  Bush,  Ph.D.,  Executive 
Secretary;  301-443-6014  (voice)  or  301-443- 
3031  (fax). 

Dated:  August  1,  2003. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

(FR  Doc.  03-20202  Filed  8-7-03;  8:45  am] 

BIUJNG  COOE4162-«M> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

Highway  Watch  Program:  Application 
Notice  Describing  the  Program  and 
Establishing  the  Closing  Date  for 
Receipt  of  Applications  Under  the 
Highway  Watch  Program 

agency:  Transportation  Security 

Administration,  Department  Homeland 

Security. 

action:  Notice  inviting  applications  of 

the  Highway  Watch  Program. 

summary:  The  existing  Highway  Watch 
Program  will  be  expanded  to  include 
passenger  carriers  and  first  responders 
and  to  create  a  larger  call  center  capable 
of  communicating  with  program 
participants  to  link  transportation-based 
Information  Sharing  and  Analysis 
Centers. 

DATES:  The  program  announcement  and 
application  forms  for  the  Highway 
Program  are  expected  to  be  availablW  on 
or  about  August  5,  2003.  Application 
must  be  received:  Transportation 
Security  Administration,  TSA 
Headquarters — West  Building,  9th 
Floor,  TSA-8,  601  South  12th  Street, 
Arlington,  Virginia  22202-4220;  on  or 
before  4  p.m.  EST,  September  8,  2003. 

ADDRESSES:  Program  Annoimcement 
#03MLPA0001  for  the  Highway  Watch 
Program  will  be  available  through  the 
TSA  Internet  at  http://www.tsa.dot.gov 
under  Industry  Partners. 
FOR  F14PTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Ouellet,  Transportation  Security 
Administration,  Office  of  Maritime  and 
Land  Security,  701  12th  Street, 
Arlington,  VA  22201,  (571)  227-2167,  E- 
mail:  Ronald. Ouellet® dhs.gov. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Highway  Watch  Program   . 
is  to  promote  security  awareness  among 
all  segments  of  the  commercial  motor 
carriers  and  transportation  community. 
The  Highway  Watch  Program  plans  to 
train  the  Nation's  commercial  drivers  to 
observe  and  report  any  suspicious 
activities  or  items  that  may  threaten  the 
critical  elements  of  the  Nation's 
highway  transportation  system. 
The  Transportation  Security 
Administration  seeks  a  provider(s) 
capable  of  achieving  one  or  more  of  the 
following  program  priorities:  (1) 
Participants  identification  and 
recruitment;  (2)  training;  (3) 
communications;  and  (4)  information 
analysis  and  distribution.  In  addition  to 
theste  four  priorities,  the  provider(s) 
must  develop  and  implement  a  data 
system  for  tracking  and  reporting  project 
requirements. 


Authority  for  this  program  is 
contained  in  the  fiscal  year  2003 
Appropriations  Act  under  Pub.L.  108-7. 
Total  anticipated  funding  for  Highway 
Watch  Program  is  $19,700,000.  Awards 
under  this  program  are  subject  to 
availability  of  funds. 

Issued  in  Arlington,  VA. 
Marl(  Johnson, 

Deputy  Assistant  Administrator,  Maritime 
and  Land  Security. 

[FR  Doc.  03-20274  Filed  8-7-03:  8:45  am] 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-32] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  Property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 

EFFECTIVE  DATE:  August  8,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  the  December  12,  1988, 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  imsuitable  this 
week. 

Dated:  July  31,  2003. 

John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

[FR  Doc.  03-19940  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4210-29-M  : 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Request  for  Public  Comments  on 
information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperworl(  Reduction  Act 

A  request  extending  the  collection  of 
information  listed  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  Copies  of  the 
proposed  collection  of  information  and 
related  forms  may  be  obtained  by 
contacting  the  USGS  Clearance  Officer 
at  the  phone  number  listed  below. 
Comments  and  suggestions  on  the 
requirement  should  be  made  within  60 
days  directly  to  the  USGS.Clearance 
Officer,  U.S.  Geological  Survey,  807 
National  Center,  Reston,  VA  20192.  As 
required  by  OMB  regulations  at  CFR 
1320.8(d)(1),  the  U.S.  Geological  Survey 
solicits  specific  public  comments 
regarding  the  proposed  information 
collection  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
USGS,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  USGS  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  utility,  quality,  and  clarity  of 
the  information  to  be  collected;  and, 

4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Comprehensive  Test  Ban  Treaty. 
Current  OMB  approval  number:  1028- 
0059. 

Abstract:  The  information,  required 
by  the  Comprehensive  Test  Ban  Treaty 
(CTBT),  will  provide  the  CTBT 
Technical  Secretariat  with  geographic 
locations  of  sites  where  chemical 
explosions  greater  than  300  tons  TNT- 
equivalent  have  occurred.  Respondents 
to  the  information  collection  request  are 
U.S.  nonfuel  minerals  producers. 

Bureau  form  number:  9— 4040-a. 

Frequency:  Annual. 

Description  of  respondents: 
Companies  that  have  conducted  in  the 
last  calendar  year,  or  that  will  conduct 
in  the  next  calendar  year,  explosions 
with  a  total  charge  size  of  300  tons  of 
TNT-equivalent,  or  greater. 

Annual  Responses:  3,000. 

Annual  burden  hours:  750. 
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431(>-y7-M 


DEPARTMENT  OF  THE  INTERIOR 

[UT080-131^)-00] 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  on 
the  Resource  Development  Group 
Uinta  Basin  Natural  Gas  Project, 
Uintah  Coanty,  UT 

AGENCY:  Bi  ireau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  availability. 


SUMMARY:   n  accordance  with  section 
202  of  the  National  Environmental 
Policy  Act  of  1969,  the  Bureau  of  Land 
Manageme  it  (BLM)  announces  the 
availability  of  the  Draft  Environmental 
Impact  Sta  ement  (DEIS)  for  the 
proposed  F  esource  Development  Group 
Uinta  Basil  i  Natural  Gas  Project.  The 
DEIS  analy  zes  and  discloses  to  the 
public  dire  "t,  indirect,  and  cumulative 
environme  ital  impacts  of  a  proposed 
natural^as  development  on  79,800  acres 
in  the  Atch  ees  Wash  oil  and  gas 
production  region.  The  proponent 
proposes  t(  drill  up  to  423  gas 
production  wells,  accessed  by 
approxima  ely  126  miles  of  new  roads. 
Three  addi  ional  alternatives  to  the 
proposed  a  :tion  are  also  analyzed. 
DATES:  Wri  ten  comments  on  the 
Resource  E  evelopment  Group  Uinta 
Basin  Natu  ral  Gas  Project  DEIS  will  be 
accepted  fc  r  45  days  following  the  date 
the  Enviroi  imental  Protection  Agency 
(EPA)  publ  shes  this  Notice  of 
Availabilit  '  in  the  Federal  Register. 
Future  puh  lie  meetings  and  any  other 
public  inv(  Ivement  activities  will  be 
announced  at  least  15  days  in  advance 
through  pu  Dlic  notices,  media  news 
releases,  th  b  BLM  Vernal  Field  Office 
Web  site  at  http://www.blm.gov/utah/ 
vernal  and  'or  mailings. 

The  BL\  asks  that  those  submitting 
comments  jn  the  DEIS  make  them  as 
specific  as  possible  with  references  to 
page  numb  ;rs  and  chapters  of  the 
document.  Comments  that  contain  only 
opinions  oi  preferences  will  not  receive 
a  formal  re  iponse,  but  will  be 
considered  and  included  as  peirt  of  the 
BLM  decis:  on-making  fjrocess. 
ADDRESSES  Please  address  questions, 
comments  ir  concerns  to  the  Vernal 
Field  Offio ;,  Bureau  of  Land 
Manageme  it,  Attn:  Jean  Nitschke- 
Sinclear  17  0  South,  500  East,  Vernal, 


UT  84078.  fax  them  to  435-781-4410,  or 
send  e-mail  comments  to  the  attention 
of  Jean  Nitschke-Sinclear  at 
jean_nitschke-sinclear@blm.gov.  A  copy 
-of  the  DEIS  has  been  sent  to  affected 
Federal,  State,  and  local  government 
agencies;  and  persons  and  entities  who 
indicated  to  the  BLM  that  they  wished 
to  receive  a  copy  of  the  DEIS. 

Copies  of  the  Resource  Development 
Group  Uinta  Basin  Natural  Gas  Project 
DEIS  are  available  at  the  BLM  Vernal 
Field  Office  at  the  address  above.  The 
DEIS  may  also  be  viewed  and 
downloaded  in  PDF  format  at  the  BLM 
Vernal  Field  Office  Web  site  at  http:// 
ivww.blm.gov/utah/vernal. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Nitschke-Sinclear  at  BLM's  Vernal  Field 
Office  listed  above  or  telephone  (435- 
781-4400). 

SUPPLEMENTARY  INFORMATION:  Written 
comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 
Vernal  Field  Office  during  normal 
business  hours  (7:45  a.m.  to  4:30  p.m.). 
Responses  to  the  comments  will  be 
published  as  part  of  the  Final 
Environmental  Impact  Statement  (FEIS). 
Individuals  may  request  confidentiality. 
If  you  wish  to  withhold  your  name  or 
address  from  public  review  or  from 
disclosure  under  the  Freedom  of 
Information  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses  will  be  made  available  for 
public  inspection  in  their  entirety. 

The  DEIS  analyzes  proposed  natural 
gas  development  in  79,800  acres  in  the 
Atchees  Wash  oil  and  gas  production 
region,  approximately  50  miles  south  of 
Vernal  in  Townships  11  and  12  South; 
Ranges  23  and  24  E.,  SLBM.  The 
proposed  project  is  located  primarily  on 
BLM-administered  lands  (69,560  acres) 
and  includes  9,080  acres  of  State 
administered  lands  and  1,160  acres  of 
private  lands.  Sixty-four  wells  and  139 
miles  of  roads  exist  within  the  project 
area.  The  proponent  anticipates  drilling 
up  to  423  additional  wells  at  a  rate  of 
14  to  40  a  year,  accessed  by 
approximately  126  miles  of  new  roads. 
The  wells  would  be  drilled  on  a  spacing 
pattern  based  on  geology  and  reservoir 
qualities.  Some  areas  could  be 
developed  on  a  40-acre  pattern  while 
others  could  be  drilled  on  patterns  of 
160  acres  or  larger.  The  Wasatch 
Formation  (average  depth  of  2,000- 
4,000  feet)  and  Mesa  Verde  Formation 
(average  depth  of  4.000-6,000  feet)  are 
the  primary  producing  horizons  in  this 
region.  Unpainted  steel  gas  gathering 


lines  would  be  laid  on  the  surface  and 
integrated  into  the  existing  gas  pipeline 
gathering  and  transmission  network. 
One  new  compressonstation  is 
anticipated. 

The  Notice  of  Intent  for  preparation  of 
the  Draft  Environmental  Impact 
Statement  on  the  Resource  Development 
Group  Uinta  Basin  Natural  Gas  Project 
was  published  in  the  Federal  Register 
on  October  22, 1999.  Public 
participation  was  sought  through 
scoping,  public  meetings  and 
stakeholder  meetings  conducted  with 
interested  agencies  and  organizations. 
Specifically,  BLM  conducted  a  public 
scoping  and  informational  open  house 
in  Vernal,  Utah  on  November  18,  1999; 
and  stakeholders  meetings  on  February 
14-17,  2000.  Through  the  scoping 
process  several  issues  were  identified 
and  are  addressed  in  the  DEIS.  The  BLM 
has  developed  three  alternatives  in 
addition  to  the  proposed  action  for 
analysis  in  the  DEIS.  The  alternatives 
range  fi-om  continuation  of  current 
management  (No  Action)  to  different 
combinations  of  environmental 
protection  and  development. 

Dated:  June  6,  2003. 
Sally  Wisely. 

State  Director. 

[FR  Doc.  03-19691  Filed  8-7-03;  8:45  am] 

BILLING  COOE  4310-$S-I> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-952-03-1420-BJ]  * 

Filing  of  Plats  of  Survey;  Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  inform  the  public  and  interested  State 
and  local  government  officials  of  the 
filing  of  Plats  of  Survey  in  Nevada. 
EFFECTIVE  DATE:  Filing  is  effective  at  10 
a.m.  on  the  dates  indicated  below. 
FOR  FURTHEfl  INFORMATION  CONTACT: 
Robert  M.  Scruggs.  Chief,  Branch  of 
Geographic  Sciences,  Bureau  of  Land 
Management  (BLM),  Nevada  State 
Office,  1340  Financial  Blvd.,  PO  Box 
12000,  Reno,  Nevada  89520,  775-861- 
6541. 

SUPPLEMENTARY  INFORMATION: 

1.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada,  on  April  1 1 ,  2003 : 

The  supplemental  plat,  showing 
amended  lottings  in  the  Nl/2  of  section 
6,  Tovraship  22  South,  Range  60  East, 


Mount  Diablo  Meridian,  Nevada,  was 
accepted  April  11,  2003. 

This  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Management  and  the 
Hughes  Corporation. 

2.  The  Plats  of  Survey  of  the  following 
described  lands  were  officially  filed  at 
the  Nevada  State  Office,  Reno,  Nevada, 
on  April  14,  2003: 

The  plat,  in  four  sheets,  representing 
the  dependent  resurvey  of  a  portion  of 
the  east  boundary,  a  portion  of  the 
subdivisional  lines  and  a  portion  of  the 
subdivision-of-section  lines  of  sections 
25  and  36,  and  the  further  subdivision 
of  sections  25  and  36,  and  metes-and- 
bounds  surveys  in  sections  25,  26  and 
36,  Township  21  South,  Range  59  East, 
Mount  Diablo  Meridian,  Nevada,  under 
Group  No.  810,  was  accepted  April  14, 
2003. 

The  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  west 
boundary,  a  portion  of  the  subdivisional 
lines  and  a  portion  of  the  subdivision- 
of-section  lines  of  section  6,  and  a 
metes-and-bounds  survey  in  section  6, 
Township  22  South,  Range  60  East, 
Mount  Diablo  Meridian,  Nevada,  under 
Group  No.  810,  was  accepted  April  14, 
2003. 

These  surveys  were  executed  to  meet 
certain  administrative  needs  of  the 
Bureau  of  Land  Management  and  the 
Hughes  Corporation. 

3.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada,  on  April  15,  2003: 

The  supplemental  plat,  showing  a 
subdivision  of  lots  5  and  12,  section  1, 
Township  22  South,  Range  59  East, 
Mount  Diablo  Meridian.  Nevada,  was 
accepted  April  15,  2003. 

This  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Management  and  the 
Hughes  Corporation. 

4.  The  Supplemental  Plat  of  the 
following  described  lands  was  officially 
filed  at  the  Nevada  State  Office,  Reno, 
Nevada,  on  May  1,  2003: 

The  supplemental  plat,  showing  a 
subdivision  of  original  lot  5,  section  6, 
and  correcting  an  erroneous  area  shown 
for  original  lot  4,  section  6,  on  the 
original  plat.  Township  17  North,  Range 
55  East,  Mount  Diablo  Meridian, 
Nevada,  was  accepted  April  29,  2003. 

This  supplemental  plat  was  prepared 
to  meet  certain  administrative  needs  of 
the  Bureau  of  Land  Management. 

5.  The  Supplemented  Plats  of  the 
following  described  lands  were 
officially  filed  at  the  Nevada  State 
Office,  Reno,  Nevada,  on  May  22,  2003: 

The  supplemental  plat,  showing  a 
subdivision  of  lots  15,16,  and  265,  and 


a  revised  area  for  lot  19,  in  the  NWlV 
4NW1/4NW1/4  of  section  16,  Township 
22  South,  Range  61  East,  Mount  Diablo 
Meridian,  Nevada,  was  accepted  May 
20.  2003. 

The  supplemental  plat,  showing  a 
subdivision  of  lots  39,  40,  41,  and  42, 
and  revised  areas  for  lots  29  through  38, 
and  lots  43  and  44,  in  the  SW1/4NW1/ 
4  and  the  SB1/4NW1/4  of  section  20, 
Township  22  South,  Range  61  East, 
Mount  Diablo  Meridian,  Nevada,  was 
accepted  May  20,  2003. 

These  supplemenlial  plats  were 
prepared  to  meet  certain  administrative 
needs  of  the  Bureau  of  Land 
Management. 

6.  The  above-listed  surveys  are  now 
the  basic  record  for  describing  the  lands 
for  all  authorized  purposes.  These 
surveys  have  been  placed  in  the  open 
files  in  the  BLM  Nevada  State  Office 
and  are  available  to  the  public  as  a 
matter  of  information.  Copies  of  the 
surveys  and  related  field  notes  may  be 
furnished  to  the  public  upon  payment  of 
the  appropriate  fees. 

Dated:  July  29.  2003. 
Robert  M.  Scruggs, 
Chief  Cadastral  Surveyor,  Nevada. 
[FR  Doc.  03-20217  Filed  8-7-03;  8:45  am) 
BILUNG  COOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Freeport  Regional  Water  Project, 
Sacramento,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice  of  Availabifity  of  the 

Draft  Environmental  Impact  DES03-48 

Statement/Environmental  Impact  Report 

(Draft  EIS/EIR)  and  notice  of  public 

hearings. 

SUMMARY:  The  Bureau  of  Reclamation 
(Reclamation)  and  the  Freeport  Regional 
Water  Authority  (FRWA)  have  made 
available  for  public  review  and 
comment  the  Draft  EIS/EIR  for  the 
Freeport  Regional  Water  Project. 

The  proposed  project  would  construct 
and  operate  a  water  supply  system  to 
meet  regional  water  supply  needs.  The 
project  would  (1)  support  acquisition  of 
additional  Sacramento  County  Water 
Agency  (SCWA)  surface  water 
entitlements  to  promote  efficient 
conjimctive  use  of  groimdwater  in  its 
Zone  40  area,  consistent  with  the 
Sacramento  Area  Water  Forum 
Agreement  and  County  of  Sacramento 
General  Plan  policies;  (2)  provide 
facilities  through  which  SCWA  can 
deliver  existing  and  anticipated  surface 


water  entitlements  to  Zone  40  area;  (3) 
provide  facilities  through  which  East 
Bay  Municipal  Utility  District  (EBMUD) 
can  take  delivery  of  a  supplemental 
supply  of  water  that  would  substantially 
meet  its  need  for  water  and  reduce 
existing  and  future  customer 
deficiencies  during  droughts;  and  (4) 
improve  EBMUD  system  reliability  and 
operational  flexibility  during  droughts, 
catastrophic  events,  and  scheduled 
major  maintenance  at  Pardee  Dam  or 
Reservoir. 

DATES:  Submit  written  comments  on  the 
Draft  EIS/EIR  on  or  before  October  7, 
2003  at  the  address  provided  below. 
Four  public  hearings  have  been 
scheduled  to  receive  oral  or  written 
comments  regarding  the  project's 
environmental  effects: 

•  Thursday,  September  4,  2003,  6:30- 
8:30  p.m.,  Sacramento,  CA 

•  Tuesday,  September  9,  2003.  6:30- 
8:30:  p.m..  Herald,  CA 

•  Wednesday,  September  10,  2003, 
6:30-8:30  p.m.!!  Oakland,  CA 

•  Thursday,  September  11,  2003, 
6:30-8:30  p.m.,  Sacramento,  CA 
ADDRESSES:  The  public  hearings  will  be 
held  at  the  following  locations: 

•  Sacramento,  CA  (September  4) — 
Paimell  Community  Center,  2450 
Meadowview  Road 

•  Herald,  CA— Herald  Fire 
Department,  127  Ivie  Road 

•  Oakland,  CA— EBMUD  Training 
Room,  375  11th  Street,  2nd  Floor 

•  Sacramento,  CA  (September  11) — 
Wildhawk  Golf  Course,  7713  Vineyard 
Road 

Please  send  written  comments  to 
Freeport  Regional  Water  Project,  Draft 
EIS/EIR  Comments,  Freeport  Regional 
Water  Authority,  1510  J  Street  #140, 
Sacramento,  CA  95814,  Fax:  (916)  444- 
2137. 

Copies  of  the  Draft  EIS/EIR  may  be 
requested  from  Mr.  Kroner  at  the  above 
address  or  by  calling  (916)  326-5489. 
See  Supplementary  Information  section 
for  locations  where  copies  of  the  Draft 
^IS/EIR  are  available  for  public 
inspection. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rob  Schroeder,  Reclamation,  at  (916) 
989-7274,  TDD  (916)  989-7285,  or  e- 
mail:  rschroeder@mp.usbr.gov,  or  Mr. 
Kurt  Kroner,  at  (916)  326-5489,  or  e- 
mail  at  k.kroner@frwa.com. 
SUPPLEMENTARY  INFORMATION:  The  Draft 
EIS/EIR  addresses  facilities-related 
impacts  including  the  effects  of  project 
construction  and  operation  on 
hydrology,  Water  quality,  fish  resources, 
recreation,  vegetation  and  wildlife, 
visual  resources,  cultural  resources, 
land  use,  geology,  soils,  seismicity, 
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groundwal  er,  traffic  and  circulation,  air 
quality,  ncise,  and  public  health  and 
seifety.  Div  jrsion-related  impacts 
include  th(  i  effects  of  increased 
diversions  from  the  Sacramento  River 
and  associi  ited  changes  in  Reclamation's 
operation  ( if  Central  Valley  Project 
(CVP)  facil  ities.  Project  diversions 
therefore  n  lay  directly  or  indirectly 
affect  the  S  acramento  River,  its 
tributaries,  and  Delta  resources 
including  i  vater  supply,  fish  and  aquatic 
habitat,  rip  arian  vegetation  and  habitat, 
water  qual  ty,  recreation,  visual  and 
cultiual  re!  ources,  and  power  supply. 
The  Draft  I  ilS/ElR  also  evaluates 
potential  g  owth-inducing  impacts  for 
the  SCWA  and  EBMUD  water  service 
areas.  An  «  valuation  of  cumulative 
hydrologic  and  water  service  area 
impacts  as:  lociated  with  reasonably 
foreseeable  actions  is  also  included. 

Copies  o  the  Draft  EIS/EIR  are 
available  f(ir  public  inspection  and 
review  at  t  le  following  locations: 

East  B,  ly  Municipal  Utility  District, 
375  11th  street,  Oakland,  CA,  94607 

County  Water  Agency, 
Street,  Room  301, 
CA,  95814 

Countv  Clerk- 
Office,  600  Eighth  Street, 
CA.  95814 

Public  Library,  828  I 
Sacramento.  CA  95814 
of  Reclamation,  7794 
Road,  Folsom,  CA  95630 
of  Reclamation.  Denver 
Librkry,  Building  67,  Room  167, 
Feqeral  Center,  6th  and  Kipling, 
80225;  telephone:  (303) 


•  Sacramento 
827  SevenI  i 
Sacramenti  > 

•  Sacraiiento 
Recorder's 
Sacramenti 

•  Sacraiiento 
Street 

•  Bureai 
Folsom 

•  Bureai 
Office 
Denver 
Denver,  CC 
445-2072 

•  Bureai 
Public  Affa  irs 
Sacramenti  i 
(916) 978-1  100 

•  Natural 
Departmen  t 
NW.,  Main 
Washingti 

•  Elk  Gri)ve 
Elk  Grove 
95624 

•  Belle 
5600  SoutHland 
CA, 95822 

•  Valley 
Mack  Roac , 

•  Southj 
edth  Aveni  le 

•  GaltN 
Caroline  Avenue 
95632 

•  Panne  1 
Meadowvifw 
95832 

•  Clarks  )urg  Branch  Library,  52915 
Netherlanc  s  Road,  P.O.  Box  229, 
Clarksburg  CA,  95612 


of  Reclamation,  Office  of 

2800  Cottage  Way, 
,  CA  95825-1898;  telephone: 
100 

Resources  Library,  U.S. 
of  the  Interior,  1849  C  Street 
Interior  Building, 
DC  20240-0001 
Community  Library,  8962 
loulevard.  Elk  Grove,  CA, 


to  1 


( boledge  Community  Library, 
Park  Drive,  Sacramento, 

Hi— North  Laguna,  6351 
Sacramento,  CA,  95823 
ate  Community  Library,  6132 

Sacramento,  CA,  95823 
ighborhood  Library,  1000 
Sacramento,  CA, 

Community  Center,  2450 
Road,  Sacramento,  CA, 


•  Lodi  Public  Library,  201  W.  Locust 
Street,  Lodi,  CA,  95240 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Hearing  Process  Information:  The 
purpose  of  the  public  hearing  is  to 
provide  the  public  with  an  opportunity 
to  comment  on  environmental  issues 
addressed  in  the  Draft  EIS/EIR.  Written 
comments  will  also  be  accepted. 

Dated:  July  15,  2003. 
William  H.  Luce,  )r.. 

Acting  Regional  Director.  Mid-Pacific  Region. 
[FR  Doc.  03-20273  Filed  8-7-03;  8:45  am) 
BILUNG  CODE  4310-MN-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-03-027] 

Sunshine  Act  Meeting;  Notice 

AGENCY:  United  States  International 

Trade  Commission. 

TIME  AND  DATE:  August  18,  2003  at  11 

a.m. 

PLACE:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meetings:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  731-TA-753-756 
(Review)  (Cut-to-Length  Carbon  Steel 
Plaie  from  China,  Russia,  South  Africa, 
and  Ukraine) — briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  or  before 
August  29,  2003.) 

5.  Inv.  Nos.  303-TA-23,  731-TA- 
566-570,  and  731-TA-641  (Final) 
(Reconsideration)  (Second  Remand) 

'  (Ferrosilicon  from  Brazil,  China, 
Kazakhstan,  Russia,  Ukraine,  and 


Venezuela) — briefing  and  vote. 
(Commissioners'  views  on  remand  are 
ciurently  scheduled  to  be  transmitted  to 
the  United  States  Court  of  International 
Trade  on  or  before  September  19,  2003.) 

6.  Outstanding  action  jackets:  none. 

In  accordance  with  Commission 
policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  August  5.  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-20364  Filed  8-6-03;  11:10  am] 

BILUNG  CODE  7020-02-f> 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)l.  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instnunents  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the  Office 
of  the  Secretary  is  soliciting  comments 
concerning  the  proposed  collection: 
National  Agricultural  Workers  Survey. 
A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or  before 
October  7,  2003. 

ADDRESSES:  Mr.  Daniel  Carroll,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-2312,  Washington, 
DC  20210,  telephone  (202)  693-5077, 
fax  (202)  693-5961,  e-mail 
carroll.daniel@dol.gov.  Please  use  only 
one  method  of  transmission  for 
conmients  (mail,  fax,  or  e-mail). 
SUPPLEMENTARY  INFORMATION:  I. 
Background:  The  Department  of  Labor 
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(DOL)  has  been  continually  surveying 
hired  farm  workers  since  1988  via  the 
National  Agricultural  Workers  Survey 
(NAWS).  The  siuvey's  primary  focus  is 
to  describe  the  demographic  and 
employment  characteristics  of  hired 
crop  farm  workers  at  the  national  level. 
To  date,  over  36,000  farm  workers  have 
been  interviewed. 

The  NAWS  provides  an 
understanding  of  the  manpower 
resources  available  to  U.S.  agriculture, 
and  both  public  and  private  service 
programs  use  the  data  for  planning, 
implementing,  and  evaluating  farm 
worker  programs.  It  is  the  only  national 
data  source  on  the  demographic  and 
employment  characteristics  of  hired 
crop  farm  workers. 

Tne  NAWS  samples  crop  farm 
workers  in  three  cycles  each  year  to 
capture  the  seasonality  of  agricultural 
employment.  Workers  are  located  and 
sampled  at  their  work  sites.  During  the 
initial  contact,  arrangements  are  made 
to  interview  the  respondent  at  home  or 
at  another  convenient  location. 
Currently,  approximately  4,000 
interviews  are  obtained  each  year. 
The  NAWS  presently  includes  a 
primary  questionnaire  and  foiu 
supplements  (youth,  parent,  injiuy,  and 
health).  Beginning  with  the  October 
2003  interview  cycle,  the  Department 
proposes  to  discontinue  the  youth, 
parent  and  occupational  health 
supplements.  .  . 

The  youth  and  parent  supplements 
were  implemented  in  fiscal  year  2000  as 
part  of  the  Department's  Child  Labor 
Initiative.  They  were  designed  to  collect 
information  on  the  demographic  and 
employment  conditions  of  youth  farm 
workers  and  on  the  barriers  to  education 
experienced  by  the  children  of  farm 
workers. 

Having  collected  four  years  of  data 
under  this  initiative,  the  Department 
will  evaluate  the  effectiveness  of  these 
instnunents  and  methodology  for 
obtaining  information  on  youth  crop 
workers.  The  Department  therefore 
proposes  to  discontinue  the  youth  and 
parent  supplements  at  this  time. 

The  occupational  health  supplement 
was  designed  to  assess  the  health  status 
of  hired  crop  farm  workers.  Funded  by 
the  Centers  for  Disease  Control  and 
Prevention's  National  Institute  for 
Occupational  Safety  and  Health  (CDC/ 
NIOSH),  the  supplement  was 
implemented  in  fiscal  year  1999  to 
satisfy  research  priorities  emanating 
from  the  Agricultural  Occupational 
Safety  and  Health  Initiative.  CDC/ 
NIOSH  is  proposing  to  exclude  the 
occupational  health  supplement  in 
fiscal  year  2004.  This  would  provide  an 
opportunity  for  NIOSH  to  more 


thoroughly  examine  previously 
collected  data  and  to  evaluate  the  need 
for  updating  or  modifying  the 
supplement  for  future  inclusion. 

The  purpose  of  this  notice  is  to  solicit 
comments  regarding  the  ongoing 
primary  questionnaire  and  occupational 
injury  supplement,  and  the 
discontinuance  of  the  youth,  parent  and 
occupational  health  supplements.  The 
questionnaires  are  described  below. 

The  NAWS  Primary  Questionnaire 
(ongoing) 

The  primary  instrument  is 
administered  to  crop  agricultural 
workers  14  years  and  older.  It  contains 
a  household  grid,  where  the  education 
level  and  migration  history  of  each 
member  of  the  respondent's  household 
is  recorded,  and  an  employment  grid, 
where  a  full  year  of  employment  and 
geographic  movement  of  the  respondent 
is  detailed.  It  also  contains  sections  on 
income,  assets,  legal  status,  use  of 
public  services,  and  experience  working 
with  and  training  on  the  safe  use  of 
pesticides. 

The  employment  grid  includes  the 
task  and  crop  for  agricultural  jobs,  type 
and  amount  of  non-agricultural  work, 
periods  of  unemployment  and  time 
spent  outside  the  U.S.,  and  the 
respondent's  location  for  every  week  of 
the  year  preceding  the  interview.  For 
the  respondent's  ciurent  job,  the  NAWS 
collects  information  on  wages  and 
payment  method  (piece  or  hourly), 
health  insurance,  workers' 
compensation  and  unemployment 
insurance,  housing  arrangements,  and 
other  benefits  and  working  conditions. 

The  demographic  information 
collected  include  age,  gender,  place  of 
birth,  marital  status,  language  ability, 
education  and  training,  and  family 
history  working  in  U.S.  agriculture. 

The  Occupational  Injury  Supplement 
(ongoing) 

This  CDC/NIOSH-sponsored 
supplement  has  been  in  place  since 
fiscal  year  1999.  It  is  administered  to  all 
NAWS  respondents  who  had  a 
qualifying  occupational  injury  in  U.S. 
agriculture  in  the  12-month  period 
before  the  date  of  interview.  For  each 
qualifying  injury,  the  respondent  is 
asked  how,  when  and  where  the  injury 
occurred,  the  body  part(s)  injured, 
where  medical  treatment  was  received, 
how  the  treatment  was  paid  for,  and  the 
number  of  days  the  respondent  couldn't 
work  or  worked  at  a  reduced  activity 
level. 


The  Youth  Supplement  (To  Be 
Discontinued) 

This  supplement  contains  additional 
labor  and  education  components  and  is 
administered  to  NAWS  respondents 
ages  14  to  18. 

The  labor  component  solicits  the 
respondent's  age  when  he/she  first  went 
to  an  agricultiual  field  in  the  U.S.  (for 
any  reason),  and  the  age  when  he/she 
first  worked  or  assisted  a  relative  in  a 
field.  The  method  of  payment,  if  any,  for 
the  first  working  or  helping  experience 
in  the  field  is  also  recorded.  This 
supplement  also  asks  the  youth 
respondent  about  any  implements  and 
equipment  used  while  doing  farm  work. 

The  education  component  solicits 
school  and  attendance  information  for 
the  12-month  period  preceding  the  date 
of  interview.  For  those  youth  who  did 
not  attend  any  school  in  the  previous  12 
months,  the  following  information  is 
obtained:  the  date  of  last  attendance, 
type  and  location  of  school,  reasons  for 
no  longer  attending,  and  educational 
aspirations  in  the  U.S. 

The  Parent  Supplement  (To  Be 
Discontinued) 

Type  of  Review:  Revision. 

Agency:  Office  of  the  Secretary. 

Title:  National  Agricultural  Workers 
Survey. 

OMB  Number:  1225-0044. 

Affected  Public:  Farm  workers  and 
farm  employers. 

Total  Respondents:  5,500  (4,000  farm 
workers  will  receive  an  interview  and 
1 ,500  employers  will  be  briefly 
interviewed  to  ascertain  the  location  of 
the  potential  worker  respondents). 

Time  per  Response:  20  minutes  for 
employers;  60  minutes  for  workers. 

Estimated  Total  Burden  Hours:  4,536 
hours.     , 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  5,  2003. 
Roland  G.  Droitsch, 

Deputy  Assistant  Secretary  for  Policy. 
[FR  Doc.  03-20243  Filed  8-7-03;  8:45  am] 

BILLING  CODE  4S10-23-P 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Wage  and  Hour  Division;  Minimum 
Wages  for  Federal  and  Federally 
Assisted  Construction:  General  Wage 
Determination  Decisions 

General  wi  ige  distribution  decisions  of 
the  Secretar)  of  Labor  are  issued  in 
accordance  \  irith  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  waga  conditions  and  data  made 
available  froi  n  other  soiuces.  They 
specify  the  b  isic  hourly  wage  rates  and 
fringe  benefi  s  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
-  laborers  and  {mechanics  employed  on 
constructionlprojects  of  a  similar 
character  and  in  the  localities  specified 
therein.         I 

The  deten^inations  in  these  decisions 
of  prevailing  rates  emd  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  authority  of  the  Secretary  of 
Labor  piu^uant  to  the  provisions  of  the 
Davis-Bacon  L\ct  of  March  3, 1931,  as 
amended  (48  Stat.  1494,  as  amended,  40 
U.S.C.  276a)  bnd  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  Wages  determined  to  be 
prevailing  bj  the  Secretary  of  Labor  in 
accordance  v  rith  the  Davis-Bacon  Act. 
The  prevailii  ig  rates  and  fringe  benefits 
determined  ia  these  decisions  shall,  in 
accordance  v  'ith  the  provisions  of  the 
foregoing  sta  utes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assfcted  construction  projects 
to  laborers  ai  id  mechanics  of  the 
specified  clai  ses  engaged  on  contract 
work  of  the  c  tiaracter  and  in  the 
localities  des  cribed  therein. 

Good  causi  s  is  hereby  found  for  not 
utilizing  noti  ce  and  public  comment 
procedure  th  ;reon  prior  to  the  issuance 
of  these  detei  minations  as  presqribed  in 
5  U.S.C.  553  md  not  providing  for  delay 
in  the  effecti^  re  date  as  prescribed  in  that 
section,  beca  ise  the  necessity  to  issue 
current  construction  industry  wage 
determinatiotis  frequently  and  in  large 
volume  caus(  (s  procedures  to  be 
impractical  a  ad  contrary  to  the  public 
interest. 

General  w^ge  determination 
decisions,  and  modifications  and 
supersedes  d  scisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
thefr  date  of  fiotice  in  the  Federal 
Register,  or  On  the  date  written  notice 
is  received  b;  r  the  agency,  whichever  is 
earlier.  Thes<  i  decisions  are  to  be  used 
in  accordanc ;  with  the  provisions  of  29 


CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  docmnent  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington.  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  U 

None 

Volume  III 

None 

Volume  TV 

None 

VOLUME  V 

NONE 

VOLUME  VI 

NONE 

VOLUME  VII 

NONE 

General  Wage  Determination  Publication 

General  wage  determinations  issued  under 
the  Davis-Bacon  and  related  Acts,  including 
those  noted  above,  may  be  found  in  the 
Government  Printing  Office  (GPO)  document 
entitled  "General  Wage  Determinations 


Issued  Under  the  Davis-Bacon  and  Related 
Acts".  This  publication  is  available  at  each 
of  the  50  Regional  Government  Depository 
Libraries  and  many  of  the  1,400  Government 
Depository  Libraries  across  the  country. 

General  wage  determinations  issued  under 
the  Davis-Bacon  and  related  Acts  are 
available  electronically  at  no  cost  on  the 
Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They  are 
also  available  electronically  by  subscription 
to  the  Davis-Bacon  Online  Service  [http:// 
davisbacon.fedworld.gov)  of  the  National 
Technical  Information  Service  (NTISJ  of  the 
U.S.  Department  of  Commerce  at  1-800-363- 
2068.  This  subscription  offers  value-added 
features  such  as  electronic  delivery  of 
modified  wage  decisions  directly  to  the 
user's  desktop,  the  ability  to  access  prior 
wage  decisions  issued  during  the  year, 
extensive  Help  Desk  Support,  etc. 

Hard-copy  subscriptions  may  be  purchased 
from:  Superintendent  of  Documents,  U.S.' 
Government  Printing  Office,  Washington,  DC 
20402,  (202)  512-1800. 

When  ordering  hard-copy  subscription(s), 
be  sure  to  specify  the  State(s)  of  interest, 
since  subscriptions  may  be  ordered  for  any 
or  all  of  the  six  separate  Volumes,  arranged 
by  State.  Subscriptions  include  an  annual 
edition  (issued  in  lanuary  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by  each 
volume.  Throughout  the  remainder  of  the 
year,  regular  weekly  updates  will  be 
distributed  to  subscribers. 

Signed  at  Washington  DC,  this  30th  day  of 
luly,  2003. 
Carl  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc.  03-19989  Filed  8-7-03;  8:45  am] 

BrLLING  CODE  4510-27-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Canyon  Fuel  Company,  LLC 

(Docket  No.  M-2003-052-C) 

Canyon  Fuel  Company,  LLC,  HC  35 
Box  380,  Helper,  Utah  84526  has  filed 
a  petition  to  modify  the  application  of 
30  CFR  75.350  (Air  courses  and  belt 
haulage  entries)  to  its  Skyline  Mine 
(MSHA  I.D.  No.  42-01566)  located  in 
Carbon  County,  Utah.  The  petitioner 
requests  that  its  previously  granted 
petition  for  modification,  docket 
number  M-2000-040-C,  be  amended  to 
revise  paragraph  V.(C)  of  the  Proposed 
Decision  and  Order  to  read  as  follows: 
"In  addition  to  requirements  of  V.(B), 
diesel-powered  equipment  classified  as 
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'heavy-duty'  under  30  CFR  75.1908(a), 
must  include  a  means,  maintained  in 
operating  condition,  to  prevent  the 
spray  from  ruptured  diesel  fuel, 
hydraulic  oil,  and  lubricating  oil  lines 
from  being  ignited  by  contact  with 
engine  exhaust  system  component 
surfaces  such  as  shielding,  conduit, 
non-absorbent  insulating  materials,  or 
other  similar  means."  The  petitioner 
asserts  that  this  amendment  to  its 
previously  granted  petition  will  prevent 
a  diminution  of  safety  caused  by 
application  of  the  existing  standard  and 
that  this  amendment  will  at  all  times 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

2.  Jim  Walter  Resources,  Inc. 

[Docket  No.  M-2003-053-C1 

Jim  Walter  Resources,  Inc.,  P.O.  Box 
133,  Brookwood,  Alabama  35444  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.507  (Power 
connection  points)  to  its  No.  4  Mine 
(MSHA  I.D.  No.  01-01247),  No.  5  Mine 
(MSHA  I.D.  No.  01-01322),  and  No.  7 
Mine  (MSHA  I.D.  No.  01-01401)  all 
located  in  Tuscaloosa  County,  Alabama. 
The  petitioner  proposes  to  use  deep 
well  submersible  pumps  driven  by 
electric  motors  to  remove  water  from 
sealed  areas  in  the  underground  mines. 
The  petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Comments 

Persons  interested  in  these  petitions 
are  encoiu-aged  to  submit  comments  via 
e-mail  to  comments@msha.gov,  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  8,  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  Virginia  this  31st  day 
of  July  2003. 

Marvin  W.  Nichols,  Jr., 

Director,  Office  of  Standards,  Regulations, 

and  Variances. 

(FR  Doc.  03-20269  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4S10-43-P 


LEGAL  SERVICES  CORPORATION 

Freedom  of  Tnformation  Act — General 
Notice  of  Organization,  Function, 
Rules  of  Procedure,  and  Substantive 
Rules 

agency:  Legal  Services  Corporation. 
ACTION:  General  notice  of  the 
organization,  function,  rules  of 
procedure,  and  substantive  rules  of  the 
Legal  Services  Corporation. 

SUMMARY:  This  notice  is  being  published 
by  LSC  in  accordance  with  5  U.S.C. 
552(a)(1)  and  for  the  guidance  and 
interest  of  the  public. 
FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Batie,  FOL\  Officer,  Office  of  Legal 
Affairs,  Legal  Services  Corporation, 
3333  K  St.,  NW,  3rd  Floor,  Washington, 
DC  20007;  (202)  295-1625  (phone); 
(202)  337-6519  (fax):  pbatie@Isc.gov. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  (a)(1)  of  the 
Freedom  of  Information  Act  ("FOIA")  5 
U.S.C.  552,  LSC  publishes  in  the 
Federal  Register,  for  the  guidance  and 
interest  of  the  public,  the  following 
general  information  concerning  LSC: 

(a)  A  description  of  the  organization 
of  the  Corporation  and  the  established 
places  at  which,  the  employees  from 
whom,  and  the  methods  whereby,  the 
public  may  obtain  information,  make 
submittals  or  requests,  or  obtain 
decisions; 

(b)  Statements  of  the  general  course 
and  method  by  which  LSCs  functions 
are  channeled  and  determined; 

(c)  Rules  of  procedure,  descriptions  of 
forms  available  or  the  places  where 
forms  may  be  obtained,  and  instructions 
on  the  scope  and  contents  of  all  papers, 
reports,  or  examinations;  and 

(d)  Substantive  rules  of  general 
applicability  adopted  as  authorized  by 
law,  and  statements  of  general  policy  or 
interpretations  of  general  applicability 
formulated  and  adopted  by  LSC. 

L  Description  of  LSC 

LSC  is  a  private,  non-profit 
corporation,  headquartered  in  ' 
Washington,  DC  and  established  by 
Congress  in  1974  to  assure  equal  access 
to  justice  imder  the  law  for  all 
Americans.  LSC  is  headed  by  a 
bipartisan  Board  of  Directors  appointed 
by  the  President  and  confirmed  by  the 
Senate.  LSC  does  not  provide  legal 
services  directly  to  indigent  clients; 
rather  it  provides  grants  to  independent 
local  programs  chosen  through  a  system 
of  competition.  Currently,  LSC  funds 
197  legal  aid  programs.  Together  these 
programs  serve  every  county  and 
congressional  district  in  the  nation,  as 
well  as  the  U.S.  territories. 


In  2001 ,  LSC  grantees  handled  more 
than  one  million  civil  cases.  The  most 
common  types  of  cases  handled  by  LSC- 
funded  programs  involve  family  law, 
housing,  employment,  government 
benefits,  and  consumer  issues.  LSC- 
funded  programs  do  not  handle  criminal 
cases,  nor  do  they  accept  fee-generating 
cases  that  private  attorneys  are  willing 
to  accept  on  a  contingency  basis.  LSC 
recipients  are  also  prohibited  from 
claiming  or  collecting  attorney's  fees 
and  engaging  in  class  actions, 
rulemaking,  lobbying,  litigation  on 
behalf  of  prisoners,  representation  in 
drug-related  public  housing  evictions, 
and  representation  of  certain  categories 
of  aliens. 

n.  Organization 

LSC  consists  of  five  major 
components:  the  Office  of  the  President,* 
the  Office  of  Compliance  and 
Administration,  the  Office  of  Legal 
Affairs,  the  Office  of  Programs,  and  the 
Office  of  Governmental  Relations  and 
Public  Affairs.  In  addition  to  these 
primary  offices  there  is  the  Office  of 
Inspector  General.  While  the  Office  of 
Inspector  General  exists  as  part  of  LSC, 
the  Office  functions  independently  from 
the  rest  of  the  LSC  components,  with 
the  Inspector  General  appointed  directly 
by  the  LSC  Board  of  Directors.  The 
major  functions  and  responsibilities  of 
each  of  these  components  is  described 
below. 

Office  of  the  President 

The  Office  of  the  President  is 
responsible  for  the  implementation  of 
Board  policy  and  oversight  of  the 
Corporation's  operations. 

Office  of  Compliance  and 
Administration 

The  Office  of  Compliance  and 
Administration  is  comprised  of  the 
Office  of  Compliance  and  Enforcemeat, 
Office  of  Human  Resources,  Office  of 
Financial  and  Administrative  Services 
and  Office  of  Information  Technology. 

The  Office  of  Compliance  and 
Enforcement  (OCE)  is  responsible  for 
ensuring  that  LSC  grantees  are 
complying  with  the  laws,  regulations, 
terms  and  conditions  applicable  to  them 
as  a  condition  of  receipt  of  Federal 
fimds.  OCE  conducts  investigations  and 
audits  of  grantees,  responds  to  inquiries 
and  complaints  relating  to  grantee 
compliance  with  applicable  law  and 
regulations,  processes  requests  for  prior 
approvals  and  Private  Attorney 
Involvement  and  fund  balance  waivers, 
and  approves  subgrant  agreements. 

The  Office  of  Hiunan  Resources 
(OHR)  develops  and  administers  human 
resources  policies,  procediues,  and 
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strategies;  aiid  to  provide  advisory 
services  on  luman  resource  issues  to 
management  and  staff. 

The  Office  of  Financial  and 
Administrative  Services  is  comprised  of 
the  Office  ol  the  Comptroller  and  the 
Administrat  ve  Services  Division.  The 
Office  of  Comptroller  maintains  the 
efficiency  of  the  Corporation's  financial 
system  and  I  he  integrity  of  its  accounts, 
oversees  procedures  that  generate  all  of 
the  Corporation's  financial  transactions, 
and  provides  accounting  and  financial 
information  p  the  LSC  Board  of 
Directors,  the  President  and  Office 
Directors.  In  addition  to  cash 
management,  accounts  payable,  payroll, 
grants  admiitistration  and  other  routine 
financial  trai  isactions,  the  Office  of 
Comptroller  generates  annual  and 
periodic  financial  reports  and  assists 
with  the  accumulation  of  data  for  LSC's 
Budget  Requ  est  to  Congress.  The 
Administrat]  ve  Services  Division  (ASD) 
provides  daj  -to-day  administrative 
support  serv  ces  to  facilitate  efficient 
operations  o  LSC. 

The  missii  m  of  the  Office  of 
Information  Technology  (OIT)  is  to 
develop,  imflement  and  maintain  a 
networked  computer  environment, 
featuring  a  w  ell  defined  integrated 
information  system  for  LSC. 

Office  of  Leg  il  Affairs 

The  Office  of  Legal  Affairs  (OLA) 
serves  as  in-kouse  counsel  and  chief 
legal  advisor  to  the  Corporation  and 
performs  the  duties  of  Secretary  of  the 
Corporation.  The  General  Counsel 
carries  out  traditional  "lawyer" 
functions,  including  negotiating, 
drafting  and  reviewing  legal  instnmients 
such  as  contracts,  settlement 
agreements,  :eleases,  applications  for 
funding,  and  grant  documents,  as  well 
as  representing  LSC's  interests  in 
litigation,  directly  or  through  retention 
and  oversight  of  outside  counsel.  OLA 
provides  legal  advice  to  the 
Corporation 'p  Board  of  Directors  and 
President,  asjwell  as  to  the  various 
offices  in  thd  Corporation.  Furthermore, 
the  General  (Counsel  is  responsible  for 
interpreting  statutory  requirements  and 
drafting  implementing  regulations  for 
consideratioti  by  the  Board. 

Office  of  Programs 

The  Office!  of  Programs  is  comprised 
of  the  Office  lof  Program  Performance 
and  the  Office  of  Information 
Management-  The  Office  of  Program 
Performance!  (OPP)  is  charged  with  the 
design  and  administration  of  the 
competitive  grants  process,  the 
encouragement  of  competition,  and  the 
development  and  implementation  of 
strategies  to  improve  program  quality. 


Program  improvement  efforts  include 
identification  of  areas  of  weakness  and 
follow-up  for  individual  recipients, 
identification  and  sharing  of 
innovations  and  "best  practices"  among 
recipients  and  others  in  the  legal 
services  delivery  system,  as  well  as 
broader  strategies  for  improvement  of 
the  delivery  system. 

The  Office  of  Information 
Management  (OIM)  is  responsible  for 
gathering  and  disseminating 
information  about  LSC  grantees  and  the 
delivery  of  legal  services.  This 
responsibility  includes  the  development 
of  Internet-based  applications  for 
obtaining  information  abput  the  delivery 
of  legal  services  by  LSC  grantees,  the 
identification  and  collection  of 
information  about  the  civil  legal  needs 
of  eligible  clients,  and  the  sharing  of 
that  information  with  LSC  staff,  grantee 
staff,  and  other  interested  parties. 

Office  of  Government  Relations  and 
Public  Affairs 

The  Office  of  Governmental  Relations 
and  Public  Affairs  is  responsible  for 
managing  LSC's  communications  and 
requests  for  information  fi-om  Congress, 
the  Executive  Branch,  the  media,  and 
the  general  public.  The  office 
coordinates  the  production  of  LSC's 
Fact  Book  and  Annual  Report. 

Office  of  the  Inspector  General 

The  Office  of  the  Inspector  General 
(OIG)  has  two  principal  missions:  to 
assist  management  in  identifying  ways 
to  promote  efficiency  and  effectiveness 
in  the  activities  and  operations  of  LSC 
and  its  grantees;  and  to  prevent  and 
detect  fi^ud  and  abuse.  The  OIG's 
primary  tool  for  achieving  these 
missions  is  fact-finding  through 
financial,  performance  and  other  types 
of  audits  and  reviews,  as  well  as 
investigations  into  allegations  of 
wrongdoing.  Its  fact-finding  activities 
enable  the  OIG  to  develop 
recommendations  to  LSC  and  grantee 
management  for  actions  or  changes  that 
will  correct  problems,  better  safeguard 
the  integrity  of  funds,  improve 
procedures  or  otherwise  increase 
efficiency  or  effectiveness. 

m.  Availability  of  Infonnation 

As  an  independent  Corporation 
created  by  public  law,  LSC  is  governed 
by  statute.  The  LSC  Act  and  regulations 
provide  guidance  on  the  operation  and 
responsibilities  of  LSC  and  its  grantees. 
The  Act  can  be  found  at  42  U.S.C.  2996 
et  seq.  and  the  regulations  at  45  CFR 
part  1600  et  seq.  Furthermore,  both  the 
Act  and  regulations  are  posted  at  LSC's 
Web  site,  which  is  given  below.  LSC  is 
further  subiect  to  restrictions  contained 


in  its  annual  appropriations  legislation. 
The  ciurent  Appropriations  Act  for  FY 
2003  is  located  at  Pub.  L.  108-7,  117 
Stat.  11  (2003).  In  addition  to  the  LSC 
Act,  regulations,  and  appropriations 
legislation,  other  rules  and  instructions, 
governing  LSC  and  its  recipients,  may 
be  found  in  the  Corporation's  Program 
Letters,  Audit  Guide,  Property  Manual 
and  formal  legal  opinions  issued  by  the 
OLA.  These  documents  are  available  to 
the  public  either  online  or  upon  request. 

The  LSC  Act  subjects  the  Corporation 
to  both  the  Government  in  the  Sunshine 
Act  (5  U.S.C.  552b)  and  the  Freedom  of 
Information  Act  (5  U.S.C.  552).  LSC's 
implementing  regulations  provide  that 
meetings  of  the  Board  of  Directors  and 
of  committees  of  the  Board  will  be  open 
to  the  public,  except  that  certain 
meetings  or  portions  thereof  may  be 
closed  to  the  public  as  provided  by  law 
and  regulation.  See  45  CFR  1622.3  and 
1622.5.  LSC's  FOIA  regulations  require 
that  the  Corporation  make  records 
concerning  its  operations,  activities,  and 
business  available  to  the  public  to  the 
maximum  extent  reasonably  possible. 
45  CFR  1602.3.  Thus,  LSC  maintains  a 
public  reading  room  at  its  offices  and 
any  person  has  the  right  to  request  LSC 
records  in  writing.  The  Corporation 
must  release  requested  records  to  the 
requester  unless  they  are  protected  from 
disclosure  by  the  Freedom  of 
Information  Act  (FOIA).  Requests  for 
records  must  be  made  in  writing,  with 
the  envelope  and  the  letter  or  the  e-mail 
request  clearly  marked  "Freedom  of 
Information  Request."  All  such  requests 
should  be  addressed  to  LSC's  Office  of 
Legal  Affairs,  3333  K  St.,  NW.,  3rd 
Floor,  Washington.  DC  20007.  In 
addition,  LSC  maintains  a  "FOIA 
electronic  reading  room."  For  further 
information  on  this  electronic  reading 
room,  please  visit  LSC  online  at 
http://www.lsc.gov. 

Other  information  regarding  LSC's 
staff,  location,  functions,  rules  of 
procedure,  substantive  rules,  statements 
of  general  policy  or  how  the  public  may 
obtain  information,  make  submissions 
or  requests  will  also  be  foimd  on  the 
LSC  Web  site,  as  will  links  to  legal 
services  providers  across  the  country.  In 
addition,  information  about  the  OIG  can 
be  found  at  http://www.oig.lsc.gov. 

Victor  M.  Fortuno, 

General  Counsel  and  Vice  President  for  Legal 

Affairs. 

[FR  Doc.  03-20222  Filed  8-7-03;  8:45  ami 
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NATIONAL  CRIME  PREVENTION  AND 
PRIVACY  COMPACT  COUNCIL 

National  Crime  Prevention  and  Privacy 
Compact;  Approval  of  Amended 
Florida  Proposal 

AGENCY:  National  Crime  Prevention  and 
Privacy  Compact  Council. 
ACTION:  Notice  of  approval  of  amended 
Florida  proposal. 

summary:  Pursuant  to  title  42,  United 
States  Code,  section  14616,  Article 
VI(e),  and  title  28,  Code  of  Federal 
Regulations  (CFR),  chapter  IX,  the 
Compact  Council,  established  by  the 
National  Crime  Prevention  and  Privacy 
Compact,  approved  Florida's  amended 
proposal  to  access  the  Interstate 
Identification  Index  (HI)  system  on  a 
delayed  fingerprint  submission  basis 
when  conducting  criminal  history 
record  checks  in  connection  with  the 
temporary  placement  of  children  during 
exigent  circimistances.  The  previously 
approved  Florida  proposal,  published  in 
Federal  Register  (FR)  Notices  at  66  FR 
28004,  dated  May  21,  2001,  provided  for 
fingerprint  submissions  to  the  FBI 
within  five  working  days  of  conducting 
III  name-based  checks.  The  approved 
amended  proposal  expands  the  "five 
working  days"  time  frame  to  "15 
calendar  days." 

In  approving  Florida's  amended 
proposal,  the  Compact  Council  also 
considered  information  presented  by 
States  that  were  considering 
implementation  of  the  previously 
approved  proposal  but  were 
experiencing  an  inability  to  obtain  and 
submit  fingerprints  within  the  then 
"five  working  days"  time  frame. 
Justifications  for  expanding  the  time 
frame  included:  Social  service  agencies' 
lack  of  automated  systems  to  capture 
and  forward  fingerprints;  remote 
geographic  hindrances;  and  existing 
service  contracts  containing  longer  time 
frames  for  the  capture  of  noncriminal 
justice  fingerprints. 

Those  State  and  federal  agencies 
previously  authorized  access  to  the  III 
pursuant  to  28  CFR  901.3.  wishing  to 
take  advantage  of  the  extended  time 
frame,  must  submit  new  written 
applications  to  the  FBI's  Compact 
Officer.  Other  State  and  federal  agencies 
may  request  similar  III  access  by 
submitting  written  applications  to  the 
FBI's  Compact  Officer,  agreeing  to 
comply  with  requirements  listed  at  28 
CFR  901.3.  Such  applications  must 
explain  why  the  submission  of 
fingerprints  contemporaneously  with 
search  requests  is  not  feasible  and  also 
justify  the  length  of  the  requested  delay 
in  the  submission  of  such  fingerprints. 


Applications  may  be  mailed  to  the 
FBI  Criminal  Justice  Information 
Services  Division,  Attn:  FBI  Compact 
Officer,  1000  Custer  Hollow  Road, 
Clarksburg,  WV  26306. 

Dated:  July  15,  2003. 
Wilbur  Rehmann, 
Chairman,  Compact  Council. 
[FR  Doc.  03-20218  Filed  8-7-03;  8:45  am] 
BHXING  CODE  4410-02-P 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meetings;  Notice 

agency  holding  meeting:  National 
Science  Foundation,  National  Science 
Board,  and  its  Subdivisions. 
DATE  AND  TIME: 

August  13,  2003:  8:30  a.m.-5  p.m. 

Concurrent  Sessions: 
8:30  a.m.-9:30  a.m.  Open  Session. 
9:30  a.m.-ll:30  a.m.  Open  Session. 
12  Noon-12:20  p.m.  Open  Session. 
12:20  p.m.-l  p.m.  Closed  Session. 
1  p.m.-3  p.m.  Open  Session. 

1  p.m.-l  :15  p.m.  Closed  Session. 
1:15  p.m.-3  p.m.  Open  Session. 

2  p.m.-2:40  p.m.  Closed  Session. 
2:40  p.m.-5  p.m.  Open  Session. 

August  14,  2003:  8  a.m.-3:30  p.m. 

Concurrent  Sessions: 

8  a.m.-9:15  a.m.  Closed  Session. 

9:15  a.m.-10:30  a.m.  Open  Session. 

8:30  a.m.-10:30a.m.  Open  Session. 

10:30  a.m.-12  Noon  Closed  Session. 

12:30  p.m.-3:30  p.m.  Open  Session. 
PLACE:  The  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Arlington,  VA  22230,  http:// 
www.nsf.gov/nsb. 

FOR  FURTHER  INFORMATION  CONTACT:  NSF 
Information  Center  (703)  292-5111. 
STATUS:  Part  of  this  meeting  will  be 
closed  to  the  public.  Part  of  this  meeting 
will  be  open  to  the  public. 
MATTERS  TO  BE  CONSIOEREO: 

Wednesday,  August  13,  2003 

Open 

Task  Force  on  S&E  Workforce  Policy 
(8:30  a.m.-9:30  a.m.)  Room  1235. 

•  Approval  of  Minutes.  May  21  and 
July  10. 

•  Discussion  of  comments  from  Board 
members  on  the  revised  draft  report 
(NSB-03-69). 

•  Report  on  Comments  Received. 

•  Publicity  Plan  and  Schedule  for  the 
Final  Report;  Roll-out  Event  Options. 

•  Cover  and  Tide. 
Subcommittee  on  S&E  Indicators  (9:30 

a.m.-ll:30  a.m.)  Room  1295. 

•  Approval  of  Minutes. 


•  S&E  Indicators  2004  Overview 
Chapter. 

•  Distribution  of  the  Orange  Book  for 
Agency  Review. 

•  S&E  Indicators  2004  Companion 
Piece. 

Executive  Committee  (12  Noon-12:20 
p.m.)  Room  1295. 

•  Minutes. 

•  Welcome  New  Executive  Officer. 
Committee  on  Audit  and  Oversight 

(1:15  p.m.-3  p.m.)  Room  1295. 

•  Minutes. 

•  Audit  Update— KPMG. 

•  IG  Act  Anniversary. 

•  GAO  Review  of  NSF  Business 
Analysis  Plan  Contract. 

•  Cost-Sharing  Policy  Update. 

•  CFO  Update. 

•  CIO  Update. 

Ad  Hoc  'Task  Group  on  Long-Lived 
Data  Collections  (1  p.m.-3  p.m.)  Room 
1240. 

•  Introduction  of  Contract  Support. 

•  Presentations  on  Research 
Databases  (BIO,  GEO,  MPS). 

•  Discussion:  October  Workshop. 
Committee  on  Strategy  eind  Budget 

(2:40  p.m.-5  p.m.)  Room  1235. 

•  Draft  Strategic  Plan. 

•  Discussion:  Report  Required  by 
Section  22  of  the  NSF  Authorization 
Act. 

•  Introduction. 

•  S&E  Workforce. 

"  •  Expanding  Institutional 
Participation. 

•  S&E  Research  Infrastructure. 

•  Size  and  Duration  of  Grants. 

•  Overall  Spending 
Recommendations. 

Closed 

Executive  Committee  (12:20  p.m.-l 
p.m.)  Room  1295. 

•  Director's  Items. 

•  Specific  Personnel  Matters. 

•  Future  Budgets. 

Audit  &  Oversight  (1  p.m.-l  :15  p.m.) 
Room  1295. 

•  Presentation  of  OIG  FY  2005 
Budget. 

•  Briefing  About  Active  Investigation. 
Committee  on  Strategy  &  Budget  (2 

p.m.-2:40  p.m.)  Room  1235. 

•  FY  2005     NSF  Budget. 

•  FY  2005    NSB  Budget. 

Thursday,  August  14,  2003 

Open 

Committee  on  Programs  and  Plans 
(9:15  a.m.-10:30  a.m.)  Room  1235. 

•  Minutes/ Announcements. 

•  Section  14  Authorization — Letter  to 
Congress  Regarding  Delegation  of 
Authority  on  Approval  of  MREFC  Items. 

•  High  Risk  Research. 

•  Management  of  Large 
Computational  Facilities. 
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•  Long-Livqd  Data  Collections:  Status 
Report. 


Infrastructure  Committee. 

Education  and  Human 
a.m.-10:30  a.m.)  Room 


( n 


30 


Committee 
Resources (8 
1295 

Minutes 

•  Minutes 

•  Comment; 

•  Discussio 
Report. 

•  Reports 


from  the  Chair. 
:  NWP  Task  Force 


fr  )m 


Working  Groups  (K- 
e  &  Graduate). 

Subcommittee  on  S&E 


12,  Undergradiat 

•  Report  fropi 
Indicators. 

•  Focus  on  fre  Future:  BIO  2010 
(continued). 

•  Report  fro»n 
Workshop  on 

•  Report  fro  m 

•  New  Busiiiess 

Plenary  Sessidki  of  the  Board  (12:30 
Noon-3:30  p.i^.) 

Room  1235 


the  August  12th 
Jroadening  Participation. 

the  EHR  AD. 


•  Oath  of  Office 

•  Minutes 

•  Closed  Itejns 

•  Chairipan 

•  Director's 

•  NSFStrat^g 

•  NWP 

•  Multidisc^l 

•  Wireless 

•  Committe; 
Closed 


,  October  2003. 
s  Report. 
Report, 
ic  Plan,  2003-2008. 


inary  Data  Initiative. 
Cfonnectivity  Update. 
Reports. 


Committee  c  n  Programs  and  Plans  {8 
a.m.-9:15  a.m. 


Equipment  & 
on. 

Meeting  of  the  MREFC 


Room  1235 

•  Major  Res  jarch 
Facilities  Construction 

•  Report  on 
Panel. 

•  New  MRE^C  Projects. 

Plenary  Sessidji  of  the  Board  (10:30 
a.m.-12  Noon, 

Room  1235 

Closed  Mkiutes. 

•  Member  P  roposal. 

•  FY  2005  £  udget. 

•  Closed  Se  ision  Committee  Reports. 

Michael  P.  Cros  >y 

Executive  Office  r.  NSB. 

(FR  Doc.  03-202  53  Filed  8-6-03;  8:45  am) 

BILUNG  CODE  755i  -01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-413  and  50-414] 

Duke  Energy  Corporation.^  North 
Carolina  Electric  Membership 
Corporation,  Saluda  River  Electric 
Cooperative,  Inc.,  Catawba  Nuclear 
Station,  Units  1  and  2;  Exemption 

1.0    Background 

Duke  Energy  Corporation  et  al.,  (the 
licensee)  is  the  holder  of  Facility 
Operating  License  Nos.  NPF-35  and 
NPF-52,  which  authorize  operation  of 
the  Catawba  Nuclear  Station,  Units  1 
and  2.  The  licenses  provide,  among 
other  things,  that  the  facility  is  subject 
to  all  rules,  regulations,  and  orders  of 
the  U.S.  Nuclear  Regulatory 
Commission  (NRG,  the  Commission) 
now  or  hereafter  in  effect. 

The  facility  consists  of  two 
pressurized  water  reactors  located  in 
York  County,  South  Carolina. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  part  50,  section 
50.46  and  appendix'K  identify 
requirements  for  calculating  emergency 
core  cooling  system  (ECCS)  performance 
for  reactors  containing  fuel  with 
Zircaloy  or  ZIRLO  cladding,  and  10  CFR 
50.44  identifies  requirements  for  the 
control  of  hydrogen  gas  generated  in 
part  from  a  metal-water  reaction 
between  the  reactor  coolant  and  reactor 
fuel  having  Zircaloy  or  ZIRLO  cladding. 

The  licensee  has  requested,  in  its 
letter  dated  December  3.  2002,  as 
supplemented  by  letter  dated  April  8, 
2003,  a  temporary  exemption  to  10  CFR 
50.44,  "Standards  for  combustible  gas 
control  system  in  light-water-cooled 
power  reactors."  10  CFR  50.46, 
"Acceptance  criteria  for  emergency  core 
cooling  systems  for  light-water  nuclear 
power  reactors,"  and  appendix  K  to  10 
CFR  part  50,  "ECCS  Evaluation 
Models,"  that  would  allow  the  Catawba 
Nuclear  Station,  Units  1  and  2  to 
operate  using  eight  lead  test  assemblies 
(LTAs)  with  a  tin  composition  that  is 
nominally  below  the  lower  bound 
licensed  limit  of  0.80  percent,  as 
specified  in  WCAP-12610-P-A, 
"VANTAGE-i-  Fuel  Assembly  Reference 
Core  Report,"  in  non-limiting  core 
locations.  The  purpose  of  the  LTAs  is  to 
obtain  data  that  would  allow  the 
optimization  of  ZIRLO  corrosion 
resistance,  in  order  to  support  improved 
fuel  performance  and  reliability  at 
increased  bumup  levels. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  "Specific 
exemptions,"  the  Commission  may. 


upon  application  by  any  interested 
person  or  upon  its  own  initiative,  grant 
exemptions  from  the  requirements  of  10 
CFR  part  50,  when  (1)  the  exemptions 
are  authorized  by  law,  will  not  present 
an  undue  risk  to  public  health  or  safety, 
and  are  consistent  with  the  common 
defense  and  security;  and  (2)  when 
special  circumstances  are  present. 
Under  section  50.12(a)(2),  special 
circumstances  include,  among  other 
things,  when  the  application  of  the 
regulation  would  not  serve,  or  is  not 
necessary  to  achieve,  the  underlying 
piu'pose  of  the  rule. 

The  underlying  purpose  of  10  CFR 
50.44,  10  CFR  50.46,  and  appendix  K  to 
10  CFR  part  50,  is  to  establish 
requirements  for  the  calculation  of  • 
ECCS  performance,  and  acceptance 
criteria  for  that  performance,  in  order  to 
assure  that  the  ECCS  functions  to 
transfer  heat  from  the  reactor  core 
following  a  loss-of-coolant-accident, 
such  that  (1)  fuel  and  clad  damage  that 
coidd  interfere  with  continued  effective 
core  cooling  is  prevented,  and  (2)  clad 
metal-water  reaction  is  limited  to. 
specified  amounts. 

The  mechanical  properties  of  the  low- 
tin  ZIRLO  in  the  LTAs  are  very  similar 
to  those  of  the  approved  ZIRLO,  since 
both  of  these  alloys  are  zirconiiun-based 
materials  with  slight  variations  in  tin 
content.  The  licensee  will  perform  an 
evaluation  of  the  fuel  rod  design  using 
the  same  methods  used  for  the  current 
robust  fuel  assembly  design.  No  new  or 
altered  design  limits  need  to  be  applied, 
nor  are  any  required  for  this  program  for 
the  purposes  of  10  CFR  part  50, 
appendix  A,  "General  Design  Criteria 
for  Nuclear  Power  Plants,"  Criterion  10, 
"Reactor  Design"  (GDC  10).  The 
licensee  has  evaluated  the  three  areas  of 
the  mechanical  design  that  could 
potentially  be  impacted  by  low-tin 
ZIRLO,  namely,  material  properties, 
corrosion  and  thermal  creep.  The  staff 
evaluated  the  data  provided  to 
substantiate  that  the  materisd  properties 
are  similar  to  Zircaloy  and  that  the 
corrosion  and  thermal  creep  will  remain 
within  established  acceptance  criteria. 
The  NRG  staff  concludes  that  the  data 
show  that  the  selected  LTA  mechanical 
design  will  satisfy  established 
acceptance  criteria  and  should  perform 
safely  in  the  Catawba  Nuclear  Station. 

The  licensee  has  performed 
evaluations  of  the  impact  of  the  LTAs 
on  the  nuclear  design.  The  approved 
reload  methodologies  can  be  used  to 
model  the  LTAs  since  the  features  of  the 
LTAs  do  not  challenge  the  validity  of 
the  standard  methodologies.  The 
licensee  has  limited  the  number  of  LTAs 
to  eight,  and  all  of  the  LTAs  will  be 
placed  in  non-limiting  locations  in  the 
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core.  The  licensee  will  use  the  approved 
reload  methodologies  for  the  Catawba 
Nuclear  Station  reload  design 
containing  the  LTAs.  Given  the  limited 
number  of  LTAs  to  be  installed  and  the 
installation  in  non-limiting  locations, 
the  NRG  staff  concludes  that  the  LTA 
core  design  is  acceptable  for  use  in  the 
Catawba  Nuclear  Station. 

10  CFR  50.46  identifies  acceptance 
criteria  for  EGGS  performance  at  nuclear 
power  plants.  The  material  properties  of 
the  low-tin  ZIRLO  are  similar  to  those 
of  the  current  ZIRLO  cladding.  Because 
the  current  analyses  are  done  with 
material  properties  that  approximate  the 
low-tin  ZIRLO  properties,  the  ciurent 
EGGS  analysis  remains  applicable  and 
imchanged  for  the  LTAs.  Therefore,  the 
NRG  staff  concludes  that  the  EGGS 
performance  of  the  Catawba  Nuclear 
Station  will  not  be  adversely  affected  by 
the  insertion  of  eight  low-tin  ZIRLO 
LTAs.  As  such,  the  licensee  has 
achieved  the  underlying  purpose  of  10 
CFR  50.46.  The  staff  has  also  concluded 
that  should  these  LTAs  fail,  the 
:  consequences  will  be  bounded  by  the 
ciurent  analyses  for  fuel  failures  and 
radiological  assessments  because  the 
soiux:e  term  will  not  be  affected  by  a 
different  cladding  material. 

Paragraph  I.  A.  5  of  appendix  K  to  10 
CFR  part  50  states  that  the  rates  of 
energy,  hydrogen  concentration,  and 
cladding  oxidation  from  the  metal-water 
reaction  shall  be  calculated  using  the 
Baker-Just  equation.  Since  the  Baker- 
Just  equation  presiunes  the  use  of 
Zircaloy  clad  fuel,  strict  application  of 
the  rule  would  not  permit  use  of  the 
equation  for  determining  acceptable  fuel 
performance  of  advanced  zirconiiun- 
based  alloys.  The  underlying  intent  of 
this  portion  of  the  appendix,  however, 
is  to  ensure  that  emalysis  of  fuel 
response  to  LOGAs  is  conservatively 
calculated.  Due  to  the  similarities  in  the 
chemical  composition  between  the  low- 
tin  ZIRLO  and  ZIRLO',  the  application  of 
the  Baker-Just  equation  in  the  analysis 
of  low-tin  ZIRLO  clad  fuel  will 
conservatively  bound  all  post-LOGA 
scenarios.  Thus,  the  underljdng  purpose 
of  the  rule  will  be  met.  Therefore, 
special  circumstances  exist  to  grant  an 
exemption  from  appendix  K  to  10  CFR 
part  50  that  would  allow  the  licensee  to 
apply  the  Baker-Just  equation  to  low-tin 
ZIRLO. 

The  purpose  of  10  CFR  50.44  is  to 
ensure  that  means  are  provided  for  the 
control  of  hydrogen  gas  that  may  be 
generated  following  a  LOGA.  The 
hydrogen  produced  in  a  post-LOGA 
scenario  comes  from  a  metal-water 
reaction.  Tests  performed  by 
Westinghouse  on  the  low-tin  ZIRLO 
alloy  have  demonstrated  that  the 


reduction  in  tin  content  will  have  no 
significant  effect  on  current  assessments 
of  hydrogen  gas  production.  As  such, 
the  licensee  has  met  the  underlying 
purpose  of.lO  CFR  50.44. 

The  NRG  staff  examined  the  licensee's 
rationale  to  support  the  exemption 
request  and,  for  the  reasons  set  forth 
above,  concludes  that  allowing  these 
eight  LTAs  with  a  nominally  lower  tin 
composition  would  meet  the  underlying 
purpose  of  10  CFR  50.44, 10  CFR  50.46, 
and  appendix  K  to  10  CFR  part  50. 
Further,  the  NRG  staff  has  determined 
that  the  reduction  in  tin  content  will 
have  no  significant  effect  on  current 
assessments  of  a  metal-water  reaction, 
and  that  the  mechanical  design  of  the 
LTAs  would  perform  satisfactorily. 
Therefore,  EGGS  performance  will  not 
be  adversely  affected  and  application  of 
10  CFR  50.44,  10  CFR  50.46  and  10  CFR 
part  50,  appendix  K,  is  not  necessary  to 
achieve  thefr  underlying  piupose. 

Based  upon  the  considerations  above, 
the  NRG  staff  concludes  that,  pursuant 
to  10  CFR  50.12(a)(2),  the  granting  of 
this  exemption  is  acceptable. 

4.0    Conclusion 

For  the  reasons  set  forth  above,  the 
Commission  has  determined  that, 
pursuant  to  10  CFR  50.12(a),  the 
exemption  is  authorized  by  law,  will  not 
present  an  undue  risk  to  the  public 
health  and  safety,  and  is  consistent  with 
the  conunon  defense  and  security.  Also, 
special  circumstances  are  present. 
•  Therefore,  the  Commission  hereby 
grants  Duke  Energy  Corporation  an 
exemption  from  the  requirements  of  10 
CFR  part  50,  section  50.44,  section 
50.46,  and  appendix  K  to  10  CFR  part 
50,  with  respect  to  the  use  of  low-tin 
ZIRLO  LTAs  at  the  Catawba  Nuclear 
Station. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (68  FR  42136). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  August  2003. 

For  The  Nuclear  Regulatory  Commission. 

Herbert  N.  Berkow, 

Acting  Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  03-20240  Filed  8-7-03;  8:45  am) 

BILUNG  COOE  75MM>1-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raifroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s): 

(1)  Collection  fitye:  Employer 
Reporting. 

(2)  Form(s)  submitted:  AA-12,  G- 
88A.1,  G-88A.2,  BA-6a,  BA-6a 
(Internet). 

(3)  OMB  Number:  3220-0005. 

(4)  Expiration  date  of  current  OhfB 
clearance:  8/31/2004. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other 
for-profit.  Individuals  or  Households. 

(7)  Estimated  armual  number  of 
respondents:  495. 

(8)  Total  annual  responses:  3,418. 

(9)  Total  annual  reporting  hours:  570. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act  and  the 
Railroad  Unemployment  Insurance  Act, 
railroad  employers  are  required  to 
report  service  and  compensation  for 
employees  needed  to  determine 
eligibility  to  and  the  amounts  of  benefits 
paid. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp.  Raifroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-20219  Filed  8-7-03;  8:45  am] 

BILUNG  COOE  7905-01-41 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  August  11,  2003: 
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Closed  Meeti  (igs  will  be  held  on  Tuesday. 
August  12,  200  I  at  10  a.m.  and  Thursday. 
August  14.  200  I  at  9  a.m. 

Cominissit)  lers,  Counsel  to  the 
Commissione  rs.  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  th?  Closed  Meetings.  Certain 
staff  members  who  have  an  interest  in 
the  matters  m  ly  also  be  present. 

The  Genera  Counsel  of  the 
Commission.  3r  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  e:  eraptions  set  forth  in  5 
U.S.C.  552b(c  (3).  (5),  (6),  (7).  (9)(B)  and 
(10)  and  17  C  'R  200.402(a){3),  (5).  (6), 
(7),  (9)(ii)  anc  (10),  permit  consideration 
of  the  schedu  ed  matters  at  the  Closed 
Meetings. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday,  August 
12,  2003  will  k: 

Institution  ar  d  settlement  of  administrative 
proceedings  of  m  enforcement  nature: 

Institution  ar  d  settlement  of  injunctive 
actions: 

Formal  order  t  of  investigation:  and  - 

Opinions. 

The  subject  matter  of  the  Closed 
Meeting  sche(  uled  for  Thursday, 
August  14,  2C  D3  will  be: 

Institution  ar  d  settlement  of  administrative 
proceedings  of  m  enforcement  nature: 

Institution  ar  d  settlement  of  injunctive 
actions:  and 

Formal  order  ;  of  investigation. 

At  times,  cl  anges  in  Commission 
priorities  r'eqi  ire  alterations  in  the 
scheduling  of  meeting  items. 

For  further  information  and  to 
ascertain  wha  t,  if  any,  matters  have  been 
added,  delete  1,  or  postponed,  please 
contact  the  O  fice  of  the  Secretary  at 
<202)  942-70: 0. 

Dated:  Augui  t  5,  200.3. 
Margaret  H.  Mi  Farland, 
Deputy  Secreta  y. 
[FR  Doc.  0,-1-20  HO  Filed  8-3-03:  4:25  pm| 
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Notice  is 
following  fili 
with  the  Comfaiiss 
of  the  Act  anc 
the  Act.  All 
referred  to  th« 
declaration(s 
the  proposed 


the  Public  Utility  Holding 
of  1935,  as  Amended 


h<  reby  given  that  the 
g(s)  has/have  been  made 
ion  under  provisions 
rules  promulgated  under 

ii  iterested  persons  are 
application(s)  and/or 
for  complete  statements  of 
transaction(s)  summarized 


below.  The  application(s)  and/or 
declaration(s)  and  any  amendment(s)  is/ 
are  available  for  public  inspection 
through  the  Commission's  Branch  of 
Public  Reference. 

Interested  persons  wishmglo 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
August  29,  2003,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  August  29,  2003  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

Xcel  Energy,  Inc.,  et  al.  (70-10152) 

Xcel  Energy,  Inc.  ("Xcel"),  800 
Nicollet  Mall,  Minneapolis,  Minnesota 
55402,  a  holding  company  registered 
under  the  Act,  and  its  wholly  owned 
subsidiaries,  NRG  Energy,  Inc.  ("NRG") 
and  NRG  Power  Marketing,  Inc.  ("NRG 
PMI"),  both  of  901  Marquette  Avenue, 
Suite  2300,  Minneapolis,  Minnesota 
55402-3265  (collectively,  Xcel,  NRG 
and  NRG  PMI  are  referred  to  as 
"Applicants"  and  NRG  and  NRG  PMI 
are  referred  to  as  "NRG  Applicants")  file 
this  application-declaration 
("Application")  under  sections  6(a),  7, 
11(0,  11(g).  12(a)-,  12(b),  12(e),  12(f):  and 
rules  44,  45,  54,  60,  62,  63,  and  64  of 
the  Act. 

Applicants  seek  authorization  from 
the  Commission  for  the  solicitation 
regarding  the  debtor's  second  amended 
joint  plan  of  reorganization  ("Plan") 
under  chapter  1 1  of  the  United  States 
Bankruptcy  Code  ("Bankruptcy  Code").' 
Specifically,  Applicants  request 
authorization  for  the  solicitation 
regarding  the  Plan  -  under  sections  11(f) 
and  11(g)  of  the  Act,  and  authorization 


'  The  Application  includes.the  Plan  and  the  third 
amended  disclosure  statement  for  debtors'  second 
amended  joint  plan  of  reorganization  pursuant  to 
chapter  1 1  of  the  Bankruptcy  Code  ("Disclosure 
Statement"). 

•'On  May  14.  2003  ("Petition  Date").  NRG  and 
certain  of  NRG's  subsidiaries  filed  voluntary 
petitions  for  bankruptcy  ("Bankruptcy  Petition") 
under  Chapter  11  of  the  Bankruptcy  Code  in  the 
United  States  Bankruptcy  Court  for  the  Southern 
District  of  New  York  ("Bankruptcy  Court-').  NRG 
Applicants  and  certain  of  NRG's  other  subsidiaries 
which  are  debtors  in  such  bankruptcy  proceedings 
("Debtors"). 


under  section  12(e)  of  the  Act  to  solicit 
consents  and  approvals  fi-om  the  holders 
of  the  securities  of  the  Debtors,  along 
with  other  ancillary  and  related 
authorizations  as  are  necessary  tp 
implement  the  Plan. 

Applicants  propose  that  the 
Commission  issue:  (1)  An  order  under 
section  11(f)  of  the  Act  approving  the 
Plan  and  certain  related  transactions 
under  the  Plan;  ^  and  (2)  a  report  on  the 
Plan  imder  section  11(g)  to  accompany 
a  solicitation  of  creditors  and  any  other 
interest  holders  for  approval  of  the  Plan 
in  the  bankruptcy  proceedings.-* 

/.  Background 

Xcel  is  a  registered  holding  company 
that  holds  the  securities  of  six  public 
utility  companies  that  serve  electric 
and/or  natural  gas  customers  in  twelve 
states.'^  These  six  utility  subsidiaries 
(collectively,  the  "Utility  Subsidiaries") 
are  Northern  States  Power  Company,  a 
Minnesota  corporation  ("NSP-M"); 
Northern  States  Power  Company,  a 
Wisconsin  corporation;  Public  Service 
Company  of  Colorado;  Southwestern 
Public  Service  Company;  Black 
Mountain  Gas  Company;  and  Cheyenne 
Light,  Fuel  and  Power  Company.  As 
previously  announced  publicly,  Xcel      ^ 
has  entered  into  a  contract  to  sell  Black 
Mountain  Gas  Company. 

Xcel  also  engages  through  subsidiaries 
in  various  other  energy-related  and 
nonutility  businesses  (collectively, 
"Nonutility  Subsidiaries").  The 
Nonutility  Subsidiaries  that  are  directly 
or  indirectly  owned  by  Xcel  include: 
NRG;*>  Seren  Innovations,  Inc.,  a 


3  Section  11(f)  of  the  Act  provides,  in  relevant 
part,  that  -'a  reorganization  plan  for  a  registered 
holding  company  or  any  subsidiary  company 
thereof  shall  not  become  effective  unless  such  plan 
shall  have  been  approved  by  the  Commission  after 
opportunity  for  hearing  prior  to  its  submission  to 
the  court." 

••  Section  1 1  (g)  of  the  Act  provides,  in  relevant . 
part,  that  any  solicitation  for  consents  to  or 
authorization  of  any  reorganization  plan  of  a 
registered  holding  company  or  any  subsidiary 
company  thereof  shall  be  "accompanied  or 
preceded  by  a  copy  of  a  report  on  the  plan  which 
shall  be  made  by  the  Commission  after  an 
opportunity  for  a  hearing  on  the  plan  and  other 
plans  submitted  to  it,  or  by  an  abstract  of  such 
report  made  or  approved  by  the  Commission." 

^The  Utility  Subsidiaries-  service  territories 
include  portions  of  Arizona.  Colorado.  Kansas. 
Michigan,  Minnesota.  New  Mexico.  North  Dakota, 
Oklahoma.  South  Dakota,  Texas,  Wisconsin,  and   . 
Wyoming. 

•*  In  August  2000.  Northern  States  Power 
Company  merged  with  New  Century  Energies,  Inc. 
to  form  Xcel.  In  March  2001,  NRG  completed  a 
public  offering  of  18.4  million  shares  Of  its  common 
stock.  Following  this  offering,  Xcel  owned, 
indirectly  through  its  subsidiary  Xcel  Energy 
wholesale  Group  Inc.  ("Xcel  Wholesale-'),  a  74% 
interest  in  NRG's  common  stock  and  class  A 
common  stock,  representing  96.7%  of  the  total 
voting  power  of  NRG's  common  stock  and  class  A 
common  stock.  On  )une  31,  2002,  Xcel,  through 
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provider  of  cable,  telephone  and  high- 
speed internet  access  systems  and  an 
exempt  telecommimications  company 
under  section  34  of  the  Act;  e  prime, 
inc.,  a  marketer  of  electricity  and 
natural  gas;  and  Eloigne  Company,  an 
investor  in  projects  that  qualify  for  low- 
income  housing  tax  credits. 

NRG  is  an  energy  company  primarily 
engaged  in  the  ownership  and  operation 
of  power  generation  facilities  and  the 
sale  of  energy,  capacity  and  related 
products  in  the  United  States  and 
internationally.  NRG  PMI  is  the  energy 
marketing  subsidiary'  of  NRG.  NRG  PMI 
provides  a  full  range  of  energy 
management  services  for  NRG's 
generation  facilities  in  its  Eastern  and 
Central  regions.  The  Bankruptcy 
Petition  included  the  Plan,  which 
incorporates  the  terms  of  the  tentative 
settlement  announced  on  March  26, 
2003  among  NRG,  Xcel  and  members  of 
NRG's  major  creditor  constituencies  that 
provides  for  payments  by  Xcel  to  NRG 
and  its  creditors  of  up  to  $752  million. 
A  plan  support  agreement  ("Plan 
Support  Agreement")  reflecting  the 
settlement  has  been  signed  by  Xcel, 
NRG,  holders  of  approximately  40 
percent  in  principal  amount  of  NRG's 
long-term  notes  and  bonds,  along  with 
two  NRG  banks  who  serve  as  co-chairs 
of  the  global  steering  committee 
("Global  Steering  Committee")  for  the 
NRG  bank  lenders.  The  Plan  Support 
Agreement  will  become  fully  effective 
upon  execution  by  holders  of 
approximately  an  additional  ten  percent 
in  principal  amount  of  NRG's  long-term 
notes  and  bonds  and  by  a  majority  of 
NRG  bank  lenders  representing  at  least 
two-thirds  in  principal  amount  of  NRG's 
bank  debt. 

//.  The  Plan  of  Reorganization 

A.  Overview  of  the  Plan 

Applicants  request  authorization  for 
solicitation  regarding  the  Plan  under 
sections  11(f)  and  11(g)  of  the  Act,  and 
authorization  under  section  12(e)  to 
solicit  consents  and  approvals  from  the 
holders  of  the  securities  of  NRG,  along 
with  other  ancillary  and  related 
authorizations  to  implement  the  Plan. 
The  Plan  submitted  to  the  Bankruptcy 
Court  by  the  Debtors  is  structured  to:  (i) 
Permit  the  Debtors  to  reorganize  and 
-emerge  from  bankruptcy;  (ii)  maximize 
the  recovery  of  the  Debtors'  creditors  on 
their  capital  investment;  (iii)  fix  the 
,  exposure  and/ or  commitment  of  Xcel  to 
the  Debtors  and  their  creditors;  and  (iv) 
eliminate  the  direct  and  indirect  equity 


Xcel  Wholesale,  purchased  through  an  exchange 
offer  the  26  percent  of  NRG  common  stock  held  by 
the  public  so  that  it  again  held  100  percent 
ownership  of  NKG  on  December  31 ,  2002. 


ownership  of  Xcel  in  NRG  and  its 
subsidiaries.  NRG  believes  that 
consummation  of  the  Plan  will  best 
facilitate  its  business  and  financial 
restructuring  and  is  in  its  best  interests 
and  in  the  best  interests  of  its  creditors 
and  other  parties  in  interest. 

Applicants  state  that  the  purpose  of 
the  Plan  is  to  provide  NRG  with  a 
capital  structure  that  can  be  supported 
by  cash  flows  from  operations.  To  this 
end,  NRG  will  reduce  its  debt  and 
reduce  its  annual  interest  payments. 
Applicants  state  that  the  Debtors  belief 
that  the  reorganization  contemplated  by 
the  Plan  affords  holders  of  claims  the 
greatest  opportunity  for  realization  on 
the  Debtors'  assets  and  thus  is  in  the 
best  interests  of  such  holders.  If  the  Plan 
is  not  confirmed,  the  Debtors  believe 
that  they  will  be  forced  to  either  file  an 
alternate  plan  of  reorganization  or 
liquidation  under  chapter  1 1  or 
liquidate  under  chapter  7  of  the 
Bankruptcy  Code.  In  either  event,  the 
Debtors  believe  that  NRG's  unsecured 
creditors  (including  the  holders  of 
public  debt)  would  realize  a  less 
favorable  distribution  of  value,  or,  in 
certain  cases,  none  at  all,  for  their 
claims.  In  addition,  any  alternative 
other  than  confirmation  of  the  Plan 
could  result  in  extensive  delays  and 
increased  administrative  expenses 
resulting  in  smaller  distributions  to  the 
holders  of  claims. 

Applicants  state  that  upon 
implementation  of  the  Plan,  the 
ownership  interests,  direct  and  indirect, 
of  Xcel  in  NRG  and  its  subsidiaries  will 
terminate.  In  addition,  Xcel  and  its 
subsidiaries  (other  than  NRG  and  its 
subsidiaries)  ("Xcel  Entities")  will  have 
limited  obligations  going  forward  with 
respect  to  the  Debtors.  Xcel  believes  that 
Xcel's  disaffiliation  with  the  Debtors  is 
beneficial  to  Xcel  and  its  investors. 

According  to  Applicants,  NRG  is 
restructuring  its  operations  to  become  a 
domestic  based  owner-operator  of  a 
fuel-diverse  portfolio  of  electric 
generation  facilities  engaged  in  the  sale 
of  energy,  capacity  and  related  products. 
NRG  is  working  toward  this  goal  by 
selective  divestiture  of  non-core  assets, 
consolidation  of  management, 
reorganization  and  redirection  of  power 
marketing  philosophy  and  activities  and 
an  overall  financisd  restructuring  that 
will  improve  liquidity  and  reduce  debt. 
NRG  does  not  anticipate  any  new 
significant  acquisitions  or  construction, 
and  instead  will  focus  on  operational 
performance  and  asset  management. 
NRG  has  already  made  significant 
reductions  in  expenditures,  business 
development  activities  and  personnel. 
Power  sales,  fuel  procurement  and  risk 
management  will  remain  a  key  strategic 


element  of  NRG's  operations.  NRG's 
objective  will  be  to  optimize  the  fuel 
input  and  the  energy  output  of  its 
facilities  within  an  appropriate  risk  and 
liquidity  profile.  Despite  NRG's  focus  on 
domestic  electric  generation,  NRG  will 
continue  to  hold  international  assets 
until  it  can.optimize  the  divestiture  of 
such  assets. 

B.  Settlement  Agreement 

Applicants  state  that  in  connection 
with  the  implementation  of  the  Plan, 
Xcel  will  enter  into  a  settlement 
agreement  ("Settlement  Agreement") 
with  NRG.  The  Settlement  Agreement 
constitutes  the  definitive  documentation 
in  respect  of  the  settlement  terms  agreed 
to  in  the  Plan  Support  Agreement. 
Under  the  Settlement  Agreement  and 
the  Plan,  Xcel  will  pay  up  to  $752 
million  to  NRG  and  its  creditors  to  settle 
all  claims  of  NRG  against  Xcel, 
including  all  claims  under  the  Plan 
Support  Agreement,  and  in  return  for 
releases  of  claims  against  Xcel  from 
NRG,  the  other  debtors  in  the 
Proceedings  and  NRG's  creditors.  The 
terms  of  the  Settlement  Agreement 
between  NRG  and  Xcel  require  that  the 
order  of  the  Bankruptcy  Court 
confirming  the  Plan  provide  that  the 
right  of  any  holder  of  an  equity  unit  to 
acquire  shares  of  Xcel  common  stock 
terminate  as  of  the  Petition  Date. 

Applicants  state  that,  in  general 
terms,  the  Settlement  Agreement         - 
provides  for  the  following:  (i)  Payment 
by  Xcel  of  $250  million  in  exchange  for 
the  release  of  claims  and  causes  of 
action  which  NRG  may  have  in  respect 
of  the  Plan  Support  Agreement;  and  (ii) 
payment  by  Xcel  of  up  to  $390  million 
("Release-Based  Amoimt")  in  exchange 
for  releases  of  Xcel  and  certain 
injunctions  for  the  benefit  of  Xcel.  In 
addition,  imder  a  Separate  Bank  Release 
Agreement  between  Xcel  and  the 
lenders  imder  the  NRG  Credit  Facilities, 
Xcel  would  agree  to  pay  $112  million 
("Separate  Bank  Settlement  Payment") 
for  the  benefit  of  the  lenders  under  the 
NRG  Credit  Facilities  in  exchange  for 
such  lenders'  release  of  claims  against 
Xcel. 

C.  Treatment  of  Creditors  Under  the 
Plan 

According  to  Applicants,  the  Plan 
generally  classifies  the  creditors  of,  and 
other  investors  in,  the  NRG  Applicants 
into  several  classes.  In  general  terms, 
the  Plan  provides  for  the  treatment  of 
the  creditors  of  the  NRG  Applicants,  as 
follows: 

(i)  Holders  of  priority  claims  will 
receive  payment  in  full; 

(ii)  Holders  of  unsecured  claims 
against  any  NRG  Applicant,  which  are 
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equal  to  or  less  than  $50,000  or  is 
reduced  to  $5C  ,000  at  the  election  of  the 
holder  of  such  claim,  will  receive  cash 
in  the  amount  af  such  claim; 

(iii)  Holders  of  secured  claims  against 
the  NRG  Appli  cants  will  receive  either 
the  collateral  s  jciu-ing  such  claim  or 
cash  in  an  amc  unt  equal  to  the  net 
proceeds  realii  ed  upon  the  sale  of  such 
collateral,  or  ai  may  otherwise  be  agreed 
upon  by  the  D(  btors  and  the  claimant: 

(iv)  Each  ho  der  of  NRG's  unsecured 
debt  and  claim  s  will  receive  its  pro  fata 
share  of  senior  notes  of  Reorganized 
NRG,"  common  stock  of  Reorganized 
NRG,  ("New  N  IG  Common  Stock")  and, 
if  such  holder  nakes  the  election  on  its 
ballot  to  releas  ?  Xcel  from  claims  or 
such  holder  is  jound  by  a  final  order  of 
the  Bankruptc;  Colirt  to  releases  of 
claims  against  Keel  as  provided  in  the 
Plan,  equal  to  i  ts  pro  rata  share  of  the 
Release-Based  Amount; 

(v)  Each  of  tie  holders  of  unsecured 
claims  against  'JRG  PMI  will  receive  its 
pro  rata  share  (if  senior  notes  of 
Reorganized  N IG  and  New  NRG 
Common  Stocl ; 

(vi)  Intercon  pany  claims  among  the 
Debtors  and  be  tween  the  Debtors  and 
certain  of  NRG  s  other  subsidiaries  will 
be  divided  intc  two  classes:  (1)  Claims 
that  will  be  caj  icelled  without  any 
distribution  to  the  holders  and  (2) 
claims  that  wil  be  reinstated  on  the 
Effective  Date  as  described  below); 

(vii)  Any  an(  all  outstanding  equity 
interests  in  NR  G  will  be  canceled 
without  consic  eration:  and 

NRG  will  retain  its  100% 
ownership  in  T IRG  PMI. 

The  Plan  coi  tains  a  mechanism  that 
would  allow  h  jlders.of  unsecured  debt 
and  claims  aga  inst  NRG  and  NRG  PMI 
ve  equity  instead  of  cash 
cash  and/or  debt  instead 
ocation  will  occiu  to  the 
extent  there  arif  willing  parties  on  each 
side.8 

Applicants  s  tate  that,  generally,  the 
claims  of  the  >  eel  Entities  against  the 
Debtors  would  receive  one  of  two 
different  types  of  treatment  under  the 
Plan.  As  to  cla  ms  of  approximately  $32 
million  arising  prior  to  January  31, 
2003,  Xcel  has  agreed  to  settle  such 
claims  in  exch  mge  for  a  promissory 
note  to  be  issu  id  by  NRG  to  Xcel  in  the 
original  princi  )al  amount  of  $10  million 


to  elect  to  rece 
and/or  debt,  oi 
of  equity.  Real 


INl:G 


ibv 


^  Reorganized 
successor  thereto 
otherwise,  as  cont^ 

"The  reallocatic 
voluntary,  and  no 
compelled  to  take 
procedure.  Credito  -s 
reallocation  procet  ure 
to  which  they  are 
distribution  provisions 


refers  to  NRG.  or  any 
merger,  consolidation  or 
plated  by  the  Plan, 
procedure  is  completely 
larty  can  be  required  or 
lart  in  the  reallocation 
who  do  not  participate  in  the 
will  receive  the  distribution 
Otherwise  entitled  under  the 
of  the  Plan. 


("Xcel  Note").  The  estimated  recovery 
on  account  of  such  claims  is 
approximately  31%. 

According  to  Applicants,  any 
intercompany  claims  of  Xcel  against 
NRG  or  any  of  its  subsidiaries  arising 
from  the  provision  of  intercompany 
goods  or  services  after  January  31,  2003, 
will  be  paid  in  full  in  cash  in  the 
ordinary  course.  Payments  on 
Guarantees  and  indemnities  made  by 
Xcel  after  January  31,  2003,  will  be 
reimbursed  in  full  by  NRG  on  the 
^ective  date  of  the  Plan  ("Effective 
Date").  The  ownership  interests,  direct 
and  indirect,  of  Xcel  in  NRG  and  its 
subsidiaries  will  terminate.  According 
to  Applicants,  the  new  stock  and  other 
securities  to  be  issued  by  the  NRG 
Applicants  under  the  Plan  are  as 
follows: 

(i)  The  New  NRG  Common  Stock  shall 
consist  of  100,000,000  shares  of  new 
common  stock,  par  value  $0.01  per 
share.  The  New  NRG  Common  Stock 
(subject  to  dilution  for  management 
incentive  plan)  will  be  distributed  on  a 
pro  rata  basis  to  holders  of  NRG's 
unsecured  debt  and  claims  and  holders 
of  unsecured  claims  against  NRG  PMI; 

(ii)  Reorganized  NRG  will  also  issue 
senior  notes  which  shall  (a)  be  in  an 
initial  principal  amount  of 
$500,000,000,  (b)  accrue  interest  at  a 
rate  of  10%  per  annum  if  payable  in 
cash  or  12%  per  annum  if  payable  in 
kind,  and  (c)  mature  on  the  seventh 
anniversary  of  the  issuance.  The  senior 
notes  are  to  be  distributed  on  a  pro  rata 
basis  to  holders  of  NRG's  unsecured 
.  debt  and  claims  and  holders  of 
unsecured  claims  against  NRG  PMI;  and 

(iii)  The  Xcel  Note  shall  (a)  be  a  non- 
amortizing  promissory  note  in  an  initial 
principal  amount  of  $10  million,  (b) 
accrue  interest  at  a  rate  of  3%  per 
annum  and  (c)  matiu'e  2V2  years  after 
the  effective  date  of  the  Plan. 

D.  Third  Amended  Disclosure  Statement 

The  Plan  was  filed  with  the 
Bankruptcy  Court  along  with  the 
disclosure  statement  accompanying  the 
Plan  ("Disclosure  Statement"). 
Applicants  state  that  imder  section  1125 
of  the  Bankruptcy  Code,  the  Debtors 
may  not  solicit  votes  for  acceptances  of 
the  Plan  until  the  Bankruptcy  Court 
approves  the  Disclosure  Statement  as 
containing  information  of  a  kind,  and  in 
sufficient  detail,  adequate  to  enable 
creditors  to  make  an  informed  judgment 
whether  to  vote  for  acceptance  or 
"Rejection  of  the  Plan.  According  to 
Applicants,  the  Bankruptcy  Court  held 
a  hearing  on  the  Disclosure  Statement 
on  June  30,  2003,  and  is  continuing  its 
review  of  the  Disclosure  Statement. 


Upon  receipt  of  requisite  approvals  of 
the  Disclosure  Statement,  the  Debtors 
will  solicit  votes  on  the  Plan.  According 
to  Applicants,  the  solicitation  process  is 
expected  to  take  approximately  45  days. 
After  the  votes  eire  cast,  a  confirmation 
hearing  will  be  scheduled  and  notice  of 
the  hearing  will  be  provided  to  creditors 
and  parties-in-interest.  Creditors  and 
parties-in-interest  will  have  an 
opportunity  to  object  to  the 
confirmation  of  the  Plan  at  the 
confirmation  hearing.  At  the 
confirmation  hearing,  the  Bankruptcy 
Court  must  determine  whether  the 
confirmation  of  the  Plan  meets  the 
requirements  of  section  1129  of  the 
Bankruptcy  Code.  If  the  Bankruptcy 
Court  determines  that  the  Plan  meets 
the  requirements  of  section  1129,  the 
Bankruptcy  Court  should  confirm  the 
Plan. 

The  Debtors  may  alter,  amend  or 
modify  the  Plan  under  section  1127(a) 
of  the  Bankruptcy  Code  at  any  time 
prior  to  the  confirmation  hearing,  with 
the  written  consent  of  the  Unseciu«d 
Creditors  Committee,  the  Global 
Steering  Committee  and  Xcel.  The 
Debtors  may  alter,  amend  or  modify  any 
exhibits  to  the  Plan  under  section 
1127(a)  of  the  Bankruptcy  Code  at  any 
time  prior  to  the  confirmation  hearing, 
with  the  written  consent  of  the 
Unsecured  Creditors  Committee,  the 
Global  Steering  Committee  and  Xcel. 
After  the  confirmation  of  the  Plan  by  the 
Bankruptcy  Court,  and  prior  to 
substantial  consummation  of  the  Plan 
with  respect  to  any  Debtor  as  defined  in 
section  1102  of  the  Bankruptcy  Code, 
any  Debtor  may,  with  the  written 
consent  of  the  Unsecured  Creditors 
Committee,  the  Global  Steering 
Committee  and  Xcel,  under  section 
1127(b)  of  the  Bankruptcy  Code, 
institute  proceedings  in  the  Bankruptcy 
Court  to  remedy  euiy  defect  or  omission 
or  reconcile  any  inconsistencies  in  the 
Plan,  the  Disclosure  Statement,  or  the 
confirmation  order,  and  such  matters  as 
may  be  necessary  to  carry  out  the 
purposes  and  effects  of  the  Plan.  A 
holder  of  a  claim  that  has  accepted  the 
Plan  shall  be  deemed  to  have  accepted 
the  Plan  as  altered,  amended  or 
modified,  if  the  proposed  alteration, 
amendment  or  modification  does  not 
materially  and  adversely  change  the 
treatment  of  the  claim  of  such  holder. 
Applicants  state  that  modification  of  or 
amendments  to  the  Plan  will  be 
promptly  filed  with  the  Commission  by 
amendment  to  the  Application. 

///.  Obligations  of  Xcel  Under  the  Plan 
and  the  Settlement  Agreement 

Applicants  also  state  that  under  the 
Settlement  Agreement,  Xcel  and  NRG 


Federal  Register / Vol.  68,  No.  153 /Friday,  August  8,  2003 /Notices 


47375 


(on  behalf  of  itself  and  NRG's 
subsidiaries)  will  agree  to  indemnify 
each  other  for  any  actions  taken  by  the 
indemnifying  party  through  the  effective 
date  of  the  Plan  where  the  statutory 
liability  imposed  on  the  indemnified 
party  is  solely  by  reason  of  Xcel's  direct 
or  indirect  ownership  of  NRG  and 
NRG's  subsidiaries.  Further,  according 
to  Applicants,  NRG  and  its  direct  and 
indirect  subsidiaries  will  not  be 
reconsolidated  with  Xcel  or  any  of  its 
other  affiliates  for  federal  income  tax 
purposes  at  any  time  after  their  March 
2001  disaffiliation  or  otherwise  entitled 
to  the  benefits  of  any  tax  sharing 
agreement  with  Xcel.  Xcel  alone  will  be 
entitled  to  the  tax  benefits  associated 
with  the  worthless  stock  deduction  Xcel 
expects  to  claim  with  respect  to  its 
investment  in  NRG.  Xcel  and  NRG  will 
enter  into  a  tax  matters  agreement  ("Tax 
Matters  Agreement")  that  addresses 
liability  for  any  unpaid  taxes  of  NRG 
and  Xcel  for  periods  during  which  NRG 
and  Xcel  were  part  of  the  same 
consolidated,  combined  or  unitary  tax 
group,  entitlement  to  any  tax  refunds  for 
such  periods,  the  control  of  contests  for 
such  periods,  cooperation  with  respect 
to  audits  and  such  other  matters  as 
would  be  customary  in  a  tax  matters 
agreement  between  similarly-situated 
corporations. 

Applicants  state  that  Xcel  has  agreed, 
to  the  extent  requested  by  NRG,  to 
provide  services  to  NRG  under  a 
transitional  services  agreement 
("Transitional  Services  Agreement")  for 
a  specified  period  after  the  Effective 
Date.  Xcel  will  receive  compensation  at 
cost  for  any  services  provided. 
Applicants  state  that  at  this  time  it  is 
not  expected  that  NRG  will  request  any 
services  under  the  Transitional  Services 
Agreement. 

Xcel  and  NRG  will  enter  into  an 
employee  matters  agreement  under 
which  various  obligations  with  respect 
to  employees  and  benefit  plans  will  be 
allocated  between  Xcel  and  NRG  as  of 
the  effective  date  of  the  Plan.  Also,  a  tax 
allocation  agreement  ("Tax  Allocation 
Agreement"),  dated  as  of  December  29, 
2000,  provided  for  all  efigible  affiliated 
corporations  to  join  with  Xcel  in  the 
filing  of  consolidated  federal  income  tax 
returns,  and  also  set  forth  procedures  for 
allocating  tax  benefits  among  the 
parties.  NRG  and  its  direct  and  indirect 
subsidiaries  will  not  be  reconsolidated 
with  Xcel  or  any  of  its  other  affiliates  for 
federal  income  tax  purposes  at  any  time 
after  their  March  2001  disaffiliation  or 
otherwise  entitled  to  the  benefits  of  the 
Tax  Allocation  Agreement.  Applicants 
further  state  that  Xcel's  obligations 
imder  the  Settlement  Agreement  and  the 
Plan,  including  its  obligations  to  make 


the  payments  discussed  above,  will, 
according  to  Applicants,  be  contingent 
upon,  among  other  things,  the 
following: 

(i)  Effective  date  of  the  Plan  occurring 
on  or  prior  to  December  15,  2003; 

(ii)  The  receipt  of  releases  in  favor  of 
Xcel  from  holders  of  at  least  85  percent 
of  the  general  unsecured  claims  held  by 
NRG's  creditors; 

(iii)  Approval  of  the  final  Plan  by  the 
Bankruptcy  Court  and  related 
documents  containing  terms  satisfactory 
to  Xcel,  NRG  and  various  groups  of 
NRG's  creditors;  and 

(iv)  The  receipt  by  Xcel  of  all 
•  necessary  regulatory  approvals. 

Applicants  assert  that  the  Plan  and 
related  transactions  are  reasonable  and 
in  the  best  interests  of  the  investors  in 
the  NRG  Applicants  and  of  the  investors 
in  Xcel. 

IV.  Post  Reorganization  Ownership 
Structure 

Under  the  Plan,  the  pre-petition 
shares  of  common  stock  issued  by  NRG 
and  held  indirectly  by  Xcel,  through 
Xcel  Wholesale,  shall  not  receive  any 
distributions  imder  the  Plan,  and  the 
Post  shares  shall  be  canceled  and 
extinguished  on  the  effective  date  of  the 
Plan.  As  a  consequence,  Xcel's  pre- 
petition  shares  in  NRG  will  no  longer 
have  any  claim  to  voting  rights, 
dividends  or  any  other  rights  with 
respect  to  NRG.  The  entire  equity 
interest  in  Reorganized  NRG  will  then" 
be  held  by  the  existing  creditors  of  NRG. 
NRG  will  continue  to  own  100%  of  the 
equity  ovraership  of  NRG  PMI. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Mai^garet  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-20262  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48281] 

Broker-Dealer  Financial  Statement 
Requirements  Under  Section  17  of  ttie 
Exchange  Act 

August  4,2003. 

Section  17(e)(1)(A)  of  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
requires  that  every  registered  broker- 
dealer  annually  file  with  the 
Commission  a  certified  balance  sheet 
and  income  statement,  and  section 
17(e)(1)(B)  requires  that  the  broker- 
dealer  annually  send  to  its  customers  its 


"certified  balance  sheet."  '  The 
Sarbanes-Oxley  Act  of  2002  ("Act")  2 
established  the  Public  Company 
Accoimting  Oversight  Board  ("Board")  ^ 
and  amended  section  1 7(e)  to  replace 
the  words  "an  independent  public 
accountant"  with  "a  registered  public 
accounting  firm."  •• 

The  Act  establishes  a  deadline  for 
registration  with  the  Board  of  auditors 
of  financial  statements  of  "issuers,"  as 
that  term  is  defined  in  the  Act.^'  The  Act 
does  not  provide  a  deadline  for 
registration  of  auditors  of  broker-dealers 
that  are  not  issuers  ("non-public  broker- 
dealers").  Application  of  registration 
requirements  and  procedxu-es  to  auditors 
of  non-public  broker-dealers  is  still 
being  considered. 

Accordingly,  we  believe  that  it  is 
consistent  with  the  public  interest  and 
the  protection  of  investors  that  non- 
public broker-dealers  file  with  the 
Commission  and  send  to  their 
customers  the  documents  and 
information  required  by  section  1 7(e) 
certified  by  an  independent  public 
accountant  instead  of  a  registered  public 
accounting  firm  until  January  1,  2005, 
unless  rules  are  in  place  regarding 
Board  registration  of  auditors  of  non- 
public broker-dealers  that  set  an  earlier 
date.'' 

It  is  therefore  ordered,  pursuant  to 
section  17(e)  of  the  Exchange  Act,  that 
non-public  broker-dealers  may  file  with 
the  Commission  a  balance  sheet  and 
income  statement  and  may  send  to  their 
customers  a  balance  sheet  certified  by 
an  independent  public  accountant 
instead  of  certified  by  a  registered 
public  accoimting  firm  until  January  1, 
2005,  unless  rules  are  in  place  regarding 
Board  registration  of  auditors  of  non- 
public broker-dealers  that  set  an  earlier 
date. 


'  Exchange  Act  Rule  178-5  requires  registered 
broker-dealers  to  provide  to  the  Commission  and  to  ■ 
customers  of  the  broker-dealer  other  specified 
financial  information. 

2  Public  Law  107-204. 

'Section  101  of  the  Act. 

*  Section  205(c)(2)  of  the  Act. 

*  Section  2  of  the  Act  defines  "issuer."  Section 
102  of  the  Act  establishes  a  specific  deadline  by 
which  auditors  of  issuers  must  register  with  the 
Board.  Based  on  the  statutory  deadline  of  180  days 
after  the  Commission  determined  the  Board  was 
ready  to  carry  out  the  requirements  of  the  Act,  that 
date  is  October  22.  2003.  See  Exchange  Act  Release 
No.  48180  (July  16.  2003). 

"We  note  the  continued  applicability  of  Exchange 
Act  Rule  17a-5.  We  wish  to  highlight  Exchange  Act 
Rule  17a-5(g).  which  requires,  among  other  things, 
that  audits  of  broker-dealers  be  made  in  accordance 
with  generally  accepted  auditing  standards  (GAAS). 
GAAS  requires,  for  example,  that  audits  be 
conducted  with  due  professional  care  by 
independent  persons  with  adequate  technical 
training  and  proficiency  as  an  audiior. 
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By  the  Commi  ision. 
Margaret  H.  Mel  'arland, 
Deputy  Secretar] '. 

|FR  Doc.  03-202  21  Filed  8-7-03;  8:45  am] 
BILUfMS  CODE  8010  Ol-P 


SMALL  BUSI^CSS  ADMINISTRATION 

[Declaration  of  disaster  #P01 2] 

State  of  Florid^ 


As  a  result  o 
disaster 
Assistance  on 
Small  Business 


activating  its 
for  private 
provide 
governmental 
Charlotte 
Manatee  and 
State  of  Florid, 
due  to  damage 
and  flooding 
and  continuing 
for  physical 
disaster  may 
business  on 
address  listed 
announced 
Administratioi 
One  Baltimore 
GA  3030ff. 
The  interest 


the  President's  major 
declarition  for  Public 

uly  29.  2003  the  U.S. 
Administration  is 
disaster  loan  program  only 
non  profit  organizations  that 
essent  al  services  of  a 
I  lature.  I  find  that 
Citn  IS,  DeSoto.  Hardee,  Levy, 
Sprasota  Counties  in  the 
constitute  a  disaster  area 
caused  by  severe  storms 
occurring  on  June  13,  2003 

Applications  for  loans 
da^nage  as  a  result  c^  this 
filed  until  the  close  of 
Sebtember  29,  2003  at  the 
lelow  or  other  locally 
ions:  Small  Business 
Disaster  Area  2  Office, 
Place,  Suite  300,  Atlanta, 


,ei; 


locit 


For  Physical 
Non-Profit  Organizations 

Credit  Available 
Non-Profit 

Credit  Available 


ates  are: . 


Dar  )age 


Without 

Elsewhere  

O^anlzatlons     With 
Elsewhere  


Percent 


2.953 
5.500 


assigned  to  this  disaster 
damage  is  P01211. 


2003. 

br  Disaster 
Filed  8-7-03;  8:45  am) 


The  number 
for  physical 

(Catalog  of  Fedetl  Domestic  Assistance 
Program  Nos.  5g|)08) 

Dated:  July  31 
Herbert  L.  Mitchell 

Associate  Admir  istratorfc 

Assistance. 

(FR  Doc.  03-20267 

BILUNG  CODE  802»  01-P 


SMALL  BUSI^ESS  ADMINISTRATION 

[Declaration  of  Disaster  #3512] 

State  of  West  Virginia;  Amendment  #7 

In  accordande  with  the  notice 
received  from  the  Department  of 
Homeland  Security — Federal  Emergency 
Management  Agency,  effective  July  30. 
2003,  the  above  numbered  declaration  is 
hereby  amend<  d  to  include  Marion 
County  in  the  I  itate  of  West  Virginia  as 


a  disaster  area  due  to  damages  caused 
by  severe  storms,  flooding,  and 
landslides  beginning  on  June  11,  2003 
and  continuing  through  July  15,  2003. 

All  other  counties  contiguous  to  the 
above  named  primary  counties  have 
been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
August  20,  2003,  and  for  economic 
injury  the  deadline  is  March  22,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  1,2003. 
Cheri  L.  Cannon,  , 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  t)3-20256  Filed  8-7-03;  8:45  am] 

BILLING  CODE  8025-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Notice  of  Action  Subject  to 
Intergovernmental  Review  Under 
Executive  Order  12372 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  Action  Subject  to 
Intergovernmental  Review. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  is  notifying  the  ■ 
public  that  it  intends  to  grant  the 
pending  applications  of  42  existing 
Small  Business  Development  Centers 
(SpDCs)  for  refunding  on  January  1 , 
2004,  subject  to  the  availability  of  funds. 
Fourteen  states  do  not  participate  in  the 
EO  12372  process  therefore,  their 
addresses  are  not  included.  A  short 
description  of  the  SBDC  program 
follows  in  the  supplementary 
information  below. 

The  SBA  is  publishing  this  notice  at 
least  120  days  before  the  expected 
refunding  date.  The  SBDCs  and  their 
mailing  addresses  are  listed  below  in 
the  address  section.  A  copy  of  this 
notice  also  is  being  furnished  to  the 
respective  State  single  points  of  contact 
designated  under  the  Executive  Order. 
Each  SBDC  application  must  be 
consistent  with  any  area-wide  small 
business  assistance  plan  adopted  by  a 
State-authorized  agency. 
DATES:  A  State  single  point  of  contact 
and  other  interested  State  or  local 
entities  may  submit  written  comments 
regarding  an  SBDC  refunding  within  30 
days  from  the  date  of  publication  of  this 
notice  to  the  SBDC. 
ADDRESSES: 

Addresses  of  Relevant  SBDC  State 
Directors 

Mr:  Michael  Finnerty,  State  Director,. 
Salt  Lake  Community  College,  1623 


South  State  Street,  Salt  Lake  City,  UT 
84115,(801)957-3481. 

Dr.  Bruce  Whitaker,  Director,  American 
Samoa  Community  College,  P.O.  Box 
2609,  Pago  Pago,  American  Samoa 
96799,011-684-699-9155.  , 

Mr.  John  Lenti,  State  Director, 
University  of  South  Carolina,  1710 
College  Street,  Columbia,  SC  29208, 
(803) 777-4907. 

Ms.  Kelly  Manning,  State  Director, 
Office  of  Business  Development,  1625 
Broadway,  Suite  1710,  Denver,  CO 
80202,  (303)  892-3864. 

Mr.  Henry  Turner,  Executive  Director, 
Howard  University,  2600  6th  St.,  NW, 
Room  125,  Washington,  DC  20059, 
(202) 806-1550. 

Mr.  Jerry  Cartwright,  State  Director, 
University  of  West  Florida,  401  East 
Chase  Street,  Suite  100,  Pensacola,  FL 
32501,(850)595-6060. 

Mr.  Hank  Logan,  State  Director, 
University  of  Georgia,  Chicopee 
Complex,  Athens,  GA  30602,  (706) 
542-6762. 

Mr.  Darryl  Mleynek,  State  Director, 
University  of  Hawaii/Hilo,  200  West 
Kawili  Street,  Hilo,  HI  96720,  (808) 
974-7515. 

Mr.  Sam  Males,  State  Director, 
University  of  Nevada/Reno,  College  of 
Business  Administration,  Room  411, 
Reno,  NV  89557-0100,  (775)  784- 
1717. 

Mr.  Albert  Laabs,  State  Director, 
Tennessee  Board  of  Regents,  1415 
Murfreesboro  Road,  Suite  324, 
Nashville,  TN  37217-2833,  (615)  366- 
3931. 

Ms.  Debbie  Bishop  Trocha,  State 
Director,  Economic  Development 
Council,  One  North  Capitol,  Suite 
420,  Indianapolis,  IN  46204,  (317) 
234-2086. 

Ms.  Mary  Collins,  State  Director, 
University  of  New  Hampshire,  108 
McConnell  Hall,  Durham,  NH  03824, 
(603) 862-4879. 

Mr.  Greg  Higgins,  State  Director, 
University  of  Pennsylvania,  The 
Wharton  School,  444  Vance  Hall, 
Philadelphia,  PA  19104,  (215)  898- 
1219. 

Mr.  Robert  Hamlin,  State  Director, 
Bryant  College,  1150  Douglas  Pike, 
Smithfield,  RI  02917,  (401)  232-6111. 

Mr.  John  Lenti,  State  Director, 
University  of  South  Carolina,  College 
of  Business  Administration,  1710 
College  Street,  Columbia,  SC  29208,     . 
(803) 777-4907. 

Mr.  Mark  Slade,  Acting  State  Director, 
University  of  South  Dakota,  School  of 
Business,  414  East  Clark,  Vermillion, 
SD  57069,  (605)  367-5757. 

Ms.  Vi  Pham,  Region  Director, 
California  State  University,  Fullerton, 
2600  Nutwood  Avenue,  Suite  275, 
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Fullerton,  CA  92831-3137.  (562)  419- 
3099. 
Ms.  Mary  Wylie,  Region  Director, 
Southwestern  Community  College 
District,  900  Otey  Lakes  Road,  Chula 
Vista,  CA  91910,  (619)  482-6375. 
Mr.  John  Massaua,  State  Director, 
University  of  Southern  Maine,  96 
Falmouth  Street,  Portland,  ME  04103, 
(207) 780-4420. 
Ms.  Carolyn  Clark,  State  Director, 
Washington  State  University,  534  East 
Trent  Avenue,  Spokane,  WA  99210- 
1495,  (509)  358-7765. 
Mr.  Scott  Daughtery,  State  Director, 
University  of  North  Carolina,  5  West 
Hargett  Street,  Suite  600,  Raleigh,  NC 
27601-1348,  (919)  715-7272. 
Ms.  Christine  Martin,  State  Director, 
University  of  North  Dakota,  P.O.  Box 
7308,  Grand  Forks,  ND  58202,  (701) 
777-3700. 
Mr.  Casey  Jeszenka,  Director,  University 
of  Guam,  P.O.  Box  5061-U.O.G. 
Station,  Mangilao,  Guam  96923,  (671) 
735-2553. 
Ms.  Erica  Kauten,  State  Director, , 
University  of  Wisconsin,  432  North 
Lake  Street,  Room  423,  Madison,  WI 
53706,  (608)  263-7794. 
Ms.  Helen  Sullivan,  Region  Director, 
University  of  California,  Merced,  550 
East  Shaw,  Suite  105A,  Fresno,  CA 
93710,  (559)  241-7414. 
Ms.  Janice  Rhodd,  Region  Director, 
California  State  University,  Chico 
Research  Foundation,  Kendall  Hall, 
Room  114,  Chico,  CA  9592^-0870, 
(530) 898-4598. 
Mr.  Blake  Escudier,  Region  Director, 
San  Jose  State  University,  210  North 
4th  Street,  4th  Floor,  P.O.  Box  720130, 
San  Jose,  CA  95129,  (408)  655-9487. 
Dr.  Michael  Fronmueller,  Region 
Director,  California  State  University, 
Northridge,  18111  Nordhoff  Street, 
Northridge,  CA  91330-8232,  (818) 
677-2455. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bridget  Bean,  Acting  Associate 
Administrator  for  SBDCs,  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW.,  Sixth  Floor.  Washington, 
DC  20416. 
SUPPLEMENTARY  INFORMATION: 

Description  of  the  SBDC  Program 

A  partnership  exists  between  SBA 
and  an  SBDC.  SBDCs  offer  training, 
counseling  and  other  business 
development  assistance  to  small 
businesses.  Each  SBDC  provides 
services  under  a  negotiated  Cooperative 
Agreement  with  the  SBA.  SBDCs 
operate  on  the  basis  of  a  state  plan  to 
provide  assistance  within  a  state  or 
geographic  area.  The  initial  plan  must 
have  the  written  approval  of  the 


Governor.  I^n-Federal  funds  must 
match  Federal  funds.  An  SBDC  must 
operate  according  to  law,  the 
Cooperative  Agreement,  SBA's 
regulations,  the  annual  Program 
Announcement,  and  program  guidance. 

Program  Obiectives 

The  SBDC  program  uses  Federal 
ftinds  to  leverage  the  resources  of  states, 
academic  institutions  and  the  private 
sector  to: 

(a)  Strengthen  the  small  business 
community; 

(b)  increase.economic  growrth; 

(c)  assist  more  small  businesses;  and 

(d)  broaden  the  delivery  system  to 
more  small  businesses. 

SBDC  Program  Organization 

The  lead  SBDC  operates  a  statewide 
or  regional  network  of  SBDC  service 
centers.  An  SBDC  must  have  a  full-time 
Director.  SBDCs  must  use  at  least  80 
percent  of  the  Federal  funds  to  provide 
services  to  small  businesses.  SBDCs  use 
volunteers  and  other  low  cost  resources 
as  much  as  possible. 

SBDC  Services 

An  SBDC  must  have  a  full  range  of 
business  development  and  technical 
assistance  services  in  its  area  of 
operations,  depending  upon  local  needs, 
SBA  priorities  and  SBDC  program 
objectives.  Services  include  training  and 
counseling  to  existing  and  prospective 
small  business  owners  in  management, 
marketing,  finance,  operations, 
planning,  taxes,  and  any  other  general 
or  technical  area  of  assistance  ^at 
supports  small  business  growth. 

The  SBA  district  office  and  the  SBDC 
must  agree  upon  the  specific  mix  of 
services.  They  should  give  particidar 
attention  to  SBA's  priority  and  special 
emphasis  groups,  including  veterans, 
women,  exporters,  the  disabled,  and 
minorities. 

SBDC  Program  Requirements 

An  SBDC  must  meet  programmatic 
and  financial  requirements  imposed  by 
statute,  regulations  or  its  Cooperative 
Agreement.  The  SBDC  must: 

(a)  Locate  service  centers  so  that  they 
are  as  accessible  as  possible  to  small 
businesses: 

(b)  open  all  service  centers  at  least  40 
hours  per  week,  or  during  the  normal 
business  hours  of  its  state  or  academic 
Host  Organization,  throughout  the  year; 

(c)  develop  working  relationships 
with  financial  institutions,  the 
investment  community,  professional 
associations,  private  consultants  and 
small  business  groups;  and 

(d)  maintain  lists  of  private 
consultants  at  each  service  center. 


Dated:  July  29.  2003. 
Bridget  Bean, 

Acting  Associate  Administrator  for  Small 

Business  Development  Centers. 

(FR  Doc.  03-20258  Filed  8-7-03;  8:45  ami 

BILLING  CODE  802S-01-i> 


DEPARTMENT  OF  STATE 


[Public  Notice  4437] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations:  "The 
Dawn  of  Photography:  French 
Daguerreotypes,  1839-1855" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  Delegation  of  Authority 
No.  236  of  October  19,  1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  [68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "The  Dawn 
of  Photography:  French  Daguerreotypes, 
1839-1855,"  imported  frxjra  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Metropolitan  Museum  of  Art  frt)m  on  or 
about  September  22,  2003  until  on  or 
about  January  4,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  the  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  July  31,  2003. 

C.  Miller  Crouch. 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

[FR  Doa  03-20311  Filed  8-7-03;  8:45  am) 
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DEPARTMEr^  OF  STATE 

[Public  Notice:  4436] 

Determinatiofi  Pursuant  to  Section  1(b) 
of  Executive  Order  13224  Relating  to 
Shamil  Basafev 

Acting  und  sr  the  authority  of  section 
Kb)  of  Execulive  Order  13224  of 
September  23  2001 ,  as  amended  by 
Executive  On  er  13286  of  July  2,  2002. 
and  Executiv(  i  Order  13284  of  January 
23.  2003,  and  in  consultation  with  the 
Secretary  of  t  le  Treasury,  the  Attorney 
General,  and  he  Secretary  of  Homeland 
Security,  I  he  eby  determine  that  Shamil 
Basayev  (Date  of  Birth:  1/14/1965,  Place 
of  Birth:  Chec  hen  village  of  Dyshni- 
Vedenol  has  ( ommitted,  or  poses  a 
significant  ris  c  of  committing,  acts  of 
terrorism  that  threaten  the  security  of 
U.S.  national!  or  the  national  seciu-ity, 
foreign  policj ,  or  economy  of  the  United 
States. 

Consistent  vith  the  determination  in 
section  10  of  iixecutive  Order  13224  that 
"prior  notice  o  persons  determined  to 
be  subject  to  I  le  Order  who  might  have 
a  constitution  al  presence  in  the  United 
States  would  -ender  ineffectual  the 
blocking  and  jther  measures  authorized 
in  the  Order  t  ecause  of  the  ability  to 
transfer  fundi  instantaneously,"  1 
determine  the  t  no  prior  notice  need  be 
provided  to  a  ly  person  subject  to  this 
determinatioi  who  might  have  a 
constitutiona  presence  in  the  United 
States  becaus  s  tado  so  would  render 
ineffectual  th  )  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Regis  ter. 

Dated:  August  4.  2003. 
Colin  L.  Powel  , 

Secretary  of  Stc  te.  Department  of  State. 
[FR  Doc.  03-20  310  Filed  8-7-03;  8:45  am] 

BILLING  CODE  471  9-1 0-P 


DEPARTMENT  OF  STATE 
[Public  Notice  11406] 

Defense  Tra<le  Advisory  Group  Notice 
of  Open  Meeting 

AGENCY:  Dep<  rtment  of  State. 
ACTKDN:  Notic  3. 


18, 


The  Defensp 
(DTAG)  will 
9  a.m.  to  12 
September 
the  U.S. 
Truman  Bui 
Washington, 
will  begin  at 
this  advisory 
private  sectoi 


Trade  Advisory  Group 
I  neet  in  open  session  from 
njoon  on  Thursday, 
2003,  in  Room  1912  at 
Department  of  State,  Harry  S. 
(  ing.  2201  C  Street  NW., 
X^.  Entry  and  registration 
:15.  The  membership  of 
committee  consists  of 
defense  trade  specialists. 


appointed  by  the  Assistant  S^creta^y  of 
State  for  Political-Military  Affairs,  who 
advise  the  Department  on  policies, 
regulations,  and  technical  issues 
affecting  defense  trade.  The  purpose  of 
the  meeting  will  be  to  review  progress 
of  the  working  groups  and  to  discuss 
current  defense  trade  issues  arid  topics 
for  further  study. 

Although  public  seating  will  be 
limited  due  to  the  size  of  the  conference 
room,  members  of  the  public  may  attend 
this  open  session  as  seating  capacity 
allows,  and  will  be  permitted  to 
participate  in  the  discussion  in 
accordance  with  the  Chairman's 
instructions.  Members  of  the  public 
may,  if  they  wish,  submit  a  brief 
statement  to  the  committee  in  writing. 

As  access  to  the  Department  of  State 
facilities  is  controlled,  persons  wishing 
to  attend  the  meeting  must  notify  the 
DTAG  Executive  Secretariat  by  COB 
Wednesday,  September  10,  2003.  If 
notified  after  this  date,  the  DTAG 
Secretariat  caimot  guarantee  that  State's 
Bureau  of  Diplomatic  Security  can 
complete  the  necessary  processing 
required  to  attend  the  September  1 8 
plenary. 

Each  non-member  observer  or  DTAG 
member  needing  building  access  that 
wishes  to  attend  this  plenary  session 
should  provide  his/her  name,  company 
or  organizational  affiliation,  phone 
number,  date  of  birth,  social  security 
number,  and  citizenship  to  the  DTAG 
Secretariat,  contact  person  Barbara 
Eisenbeiss  via  e-mail  at 
EisenbeissBK@state.gov.  DTAG 
members  planning  to  attend  the  plenary 
session  should  notify  the  DTAG 
Secretariat,  contact  person  Mary 
Sweeney  via  e-mail  at 
SweeneyMF@state.gov.  A  list  will  be 
made  up  for  Diplomatic  Security  and 
the  Reception  Desk  at  the  C  Street 
Entrance.  Attendees  must  present  a 
driver's  license  with  photo,  a  passport, 
a  U.S.  Government  ID,  or  other  valid 
photo  ID  for  entry. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  F.  Sweeney,  DTAG  Secretariat, 
U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls  Management 
(PM/DTCM).  Room  1200,  SA-1, 
Washington,  D.C.  20522-0112,  (202) 
663-2865,  FAX  (202)  663-261-8199. 

Dated:  August  1,  2003. 
Micliael  T.  Dixon, 

Executive  Secretary,  Defense  Trade  Advisory 

Group,  Department  of  State. 

[FR  Doc.  03-20309  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4710-25-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Docket  No.  FAA-2003-1 5745] 

High  Density  Airports;  Notice  of 
Reagan  Washington  National  Airport 
Lottery  Allocation  Procedures 

AGENCY:  Federal  Aviation 

Administration. 

ACTION:  Notice  rescheduling  the  date  of 

the  lottery  to  allocate  slots  at  Reagan 

Washington  National  Airport. 

SUMMARY:  This  action  reschedules  the 
Federal  Aviation  Administration  (FAA) 
lottery  for  the  allocation  of  limited  air 
carrier  and  commuter  slots  at  Reagan 
Washington  National  Airport  (DCA). 
The  lottery  was  originally  scheduled  for 
July  31,  2003,  and  is  rescheduled  for 
August  12,  2003. 
DATES:  July  31,  2003. 

Date/Location  of  Lottery:  The  lottery 
will  be  held  in  the  Federal  Aviation 
Administration  (FAA)  Auditorium,  3rd 
floor,  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  on  August  12, 
2003,  beginning  at  1  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorelei  Peter,  Operations  and  Air  Traffic 
Law  Branch,  Regulations  Division, 
Office  of  the  Chief  Counsel,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone 
number  202-267-3134. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  9,  2003,  the  FAA  published 
in  the  Federal  Register  a  notice  of 
lottery  and  allocation  procedures  for  a 
limited  number  of  air  carrier  and 
commuter  slots  at  DCA  (68  FR  41037). 
A  clarification  regarding  the  applicable 
regulatory  definition  of  a  limited 
incumbent  carrier  was  published  on 
July  18,  2003  (68  FR  42796). 

The  FAA  has  received  comments  and 
questions  regarding  the  lottery 
procedures  and  the  application  of  the 
regulatory  definitions  of  a  new  entrant 
carrier  and  a  limited  incumbent  carrier 
for  this  lottery.  Copies  of  documents 
related  to  the  lottery,  including 
submissions  from  the  carriers  requesting 
to  participate  in  the  lottery  and  letters 
regarding  certain  lottery  procedures  and 
carrier  eligibility  questions,  have  been 
plac«d  in  the  docket  for  this  matter, 
FAA-2003-1 5  745.  On  July  24,  2003,  the 
FAA  notified  carriers  operating  at  DCA 
and  other  interested  parties  of  the  open 
docket  and  provided  that  if  any  party 
sought  to  comment  on  the  lottery  or  any 
issues  raised  by  the  documents  in  the 
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docket,  it  should  do  so  by  12  p.m.  on 
July  28,  2003. 

We  have  reviewed  the  comments  in 
the  docket  and  find  that  several  issues 
regarding  carrier  eligibility  to 
participate  and  the  lottery  procedures 
have  been  raised.  The  FAA  finds  it 
necessary  to  delay  the  lottery  for  a  short 
period  of  time  to  properly  resolve  these 
concerns.  The  FAA  will  issue  a 
subsequent  notice  in  the  Federal 
Register  that  responds  to  the  comments 
and  lists  the  carriers  eligible  to 
participate  in  the  lottery  and  their 
respective  category  of  participation. 

This  notice  does  not  reopen  the 
notification  deadline  for  carriers  not 
operating  at  DCA  to  request 
participation  in  the  lottery. 

Issued  on  July  31,  2003,  in  Washington, 
DC. 

lames  W.  Whitlow, 

Deputy  Chief  Counsel. 

[FR  Doc.  03-20192  Filed  8-7-03;  8:45  am] 

BUUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Designate  as 
Abandoned  Certain  Type  Certificates 
Issued  in  the  Restricted  Category: 
international  Helicopters,  H5S0;  Smith 
Helicopters,  H8NM;  Invest  In 
Opportunities,  Inc.,  H9WE;  Helitech 
Corporation,  H12WE;  Pacific  Aviation, 
H15WE;  Joe  G.  Marrs,  H2S0;  Glacier 
Helicopter,  Inc.,  H21NM;  Charles  D. 
Linza,  H4WE;  Sterling  Aircraft 
Industries,  H7WE;  Hell  Crane 
Corporation,  HR-35;  Lassen  Air, 
H11WE;  U.S.  Helicopter,  R00009AT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  designate 
certain  type  certificates  issued  in  the 
restricted  category  as  abandoned; 
request  for  comments. 

SUMMARY:  This  notice  announces  the 
FAA's  intent  to  designate  each  of  the 
above-cited  Type  Certificates  issued  in 
the  Restricted  Category  (RCTC)  as 
abandoned.  The  FAA  has  been  unable  to 
locate  these  RCTC  holders  concerning 
the  continued  airworthiness  of  the 
aircraft  certificated  under  their  type 
certificates.  The  Federal  Aviation 
Regulations  (FARs)  require  that  type 
certificate  (TC)  holders  report  certain 
failures,  malfunctions,  and  defects  to 
the  FAA.  The  FARs  also  require,  upon 
request,  that  TC  holders  submit  design 
changes  to  the  FAA  that  are  necessary 
to  correct  any  unsafe  condition  in  their 
products.  The  FAA  has  been 


unsuccessful  in  its  attempt  to  contact 
each  of  the  above  listed  "TC  holders  by 
certified  mail,  by  telephone,  and 
Internet  search.  The  FAA  is  responsible 
for  surveillance  of  the  RCTC  holder's 
ability  to  perform  continued  operational 
safety  (COS)  management  and  oversight 
of  each  helicopter  on  their  TC.  This 
action  is  intended  to  ensure  that  each 
individual  RCTCed  helicopter  is  under 
a  TC  that  has  active  COS  management 
and  oversight  by  a  TC  holder  that  can 
be  subject  to  periodic  safety  audits  by 
the  FAA. 

DATES:  Comments  must  be  received  on 
or  before  October  7,  2003. 
ADDRESSES:  Comments  on  this  notice 
must  be.  submitted  to  the  Federal 
Aviation  Administration,  Safety 
Management  Group,  ASW-112, 
Rotorcraft  Directorate,  Fort  Worth, 
Texas  76193-0112  or  electronically  to 
Charles.C.Harrison@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  Harrison,  Aerospace  Engineer, 
FAA,  Rotorcraft  Directorate,  Aircraft 
Certification  Service,  Fort  Worth,  Texas 
76193-0112,  telephone  (817) 222-5128, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  intended  to  inform  the  public 
of  the  FAA's  intent  to  designate  certain 
Type  Certificates  issued  in  the 
Restricted  Category  as  being  abandoned 
and  that  no  additional  original 
airworthiness  certificates  will  be  issued 
against  these  type  certificates  (TC) 
designated  as  abandoned.  The  FAA  has 
been  unable  to  locate  these  TC  holders 
concerning  the  continued  airworthiness 
of  the  aircraft  certificated  under  their 
type  certificates.  Among  other 
regulatory  requirements,  14  CFR  21.3 
requires  "TC  holders  to  report  certain 
failures,  malfunctions,  and  defects  to 
the  FAA;  and  14  CFR  21.99  requires, 
upon  request,  that  TC  holders  submit 
design  changes  that  are  necessary  to 
correct  any  unsafe  condition  in  their 
products.  To  date,  the  FAA  has  been 
unsuccessful  in  its  attempts  to  locate 
each  of  the  above  listed  "TC  holders  by 
certified  mail,  by  telephone,  and 
Internet  search.  The  FAA  is  responsible 
for  surveillance  of  the  RCTC  holder's 
ability  to  perform  continued  operational 
safety  (COS)  management  and  oversight 
of  each  helicopter  on  their  TC.  This 
action  is  not  intended  as  a  surrender, 
suspension,  revocation,  or  termination 
of  any  TC  as  those  terms  are  used  in  14 
CFR  part  21.  However,  this  action  is 
intended  to  ensure  that  each  individual 
RCTCed  helicopter  is  under  a  TC  that 
has  active  COS  management  and 
oversight  by  a  TC  holder  that  can  be 
subject  to  periodic  safety  audits  by  the 
FAA.  Periodic  safety  audits  t^at  the 


"  FAA  performs  on  these  TC  holder's 
compliance  with  the  FAA  safety 
regulations  relating  to  continued 
airworthiness  of  their  helicopters  cannot 
be  accomplished  if  they  caimot  be 
located. 

Interested  parties  are  invited  to 
provide  comments,  written  data,  views, 
or  arguments  relating  to  this  notice. 
Comments  should  be  submitted  in 
duplicate  to  the  address  specified  above. 
All  comments  received  on  or  before  the 
closing  date  will  be  considered.  All 
comments  received  will  be  available  in 
the  docket  for  examination  by  interested 
persons.  Comments  may  be  inspected  at 
the  office  of  the  FAA,  Rotorcraft  Safety 
Management  Group,  Rotorcraft 
Directorate,  4th  Floor,  2601  Meacham 
»  Boulevard,  Fort  Worth.  Texas,  between 
9  a.n^  and  4  p.m.  Monday  through 
Friday,  except  Federal  holidays. 

Background:  Since  the  issuance  of 
many  of  the  RCTC's,  there  have  been  a 
large  number  of  significant  service 
difficulties  that  have  been  discovered  on 
various  models  of  surplus  military 
aircraft  certificated  in  the  restricted 
category,  particularly  under  14  CFR 
21.25.  Some  of  these  service  difficulties 
have  resulted  in  fatalities  and  led  to  the 
discovery  of  various  continued 
operational  safety  problems  in  this  fleet. 
Based  on  the  numbers  of  significant 
service  difficulties  that  are  being 
discovered  in  the  RCTC  helicopter  fleet, 
the  FAA  conducted  an  audit  of  the 
records  of  all  knovra  RCTC  holders. 

As  part  of  this  audit,  the  FAA 
elevated  its  efforts  to  contact  and  review 
all  of  the  RCTC  holders  for  up-to-date 
information  on  their  RCTC  including 
the  number  of  helicopters,  the  serial 
numbers  (S/N),  and  the  operators  of 
those  helicopters.  This  effort  has 
revealed  that  there  are  helicopters  listed 
on  the  FAA  Aircraft  Registry  for  which 
there  is  no  COS  management  and 
oversight  by  the  TC  holder.  The  audit 
also  revealed  that  there  are  many 
RCTC's  that  have  been  sold  and  not 
properly  transferred  to  the  new  owner. 
Contacts  writh  some  RCTC  holders  also 
revealed  that  there  were  some 
certificates  that  were  intentionally  not 
managed  for  various  reasons,  however 
the  RCTC  was  not  surrendered.  As  part 
of  the  audit,  the  FAA  also  discovered 
that  several  RCTC  holders  could  not  be 
located  and  in  some  cases  there  were  no 
active  aircraft  listed  in  the  FAA  Registry 
for  certain  RCTC's  and  in  other  cases 
there  are  active  aircraft  listed  in  the 
FAA  Registry.  The  FAA  attempted  to 
contact  and  locate  all  of  these  RCTC 
holders  by  phone,  certified  letter,  and 
Internet  search.  Several  RCTC  holders 
could  not  be  located  and  have  never 
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contacted  tht  FAA  after  obtaining  the 
TC  for  their  aircraft. 

Discussion  The  basis  for  issuance  of 
a  TC  for  a  Rei  ;tricted  Category  helicopter 
not  only  incl  ides  various  reports  and 
data,  it  requii  es  that  the  applicant 
submit  inforr  lation  about  periodic 
inspections  a  id  maintenance  to  assiue 
the  continue*  operational  safety  of  the 
helicopter.  T  lese  TC  holders  are  also 
required  to  rr  eet  certain  COS 
requirements  regardless  of  who  owns  or 
operates  the  i  ircraft.  The  FAA  continues 
to  monitor  th  3  safety  performance  of  a 
helicopter  de  sign  even  after  the  type 
design  is  approved  and  the  aircraft  is 
introduced  ii  to  service.  This  is 
accomplishe(  through  post-certification 
"design  revievs,  various  safety  reports 
and  data,  disi  :ussions  with  operators, 
and  reports  f  om  the  TC  holder. 

COS  overs  i  jht  and  management  fs  a 
safety  requin  ment  for  every  individual 
helicopter.  T  lis  action  is  part  of  the 
FAA's  contir  uing  effort  to  oversee  TC 
holder  COS  t  lanagement  of  the  aircraft 
on  their  TCs  ssued  in  the  restricted 
category  and  to  provide  current 
information  t  a  the  public  as  to  the  status 
of  these  TCs. 

The  COS  n  sponsibilities  of  aircraft 
certificated  b  f  the  FAA  require  that  the 
TC  holder  rei  lain  in  contact  with  all 
owners  and  c  perators  of  their  aircraft  in 
order  to  meet  their  regulatory  safety   , 
obligations.  P  or  example,  14  CFR  21.3 
requires  that  :he  TC  holder  report 
certain  failurss.  malfunctions,  or  defects 
to  the  FAA  within  24  hours  after  it  has 
been  determi  led  to  be  a  reportable 
occurrence.  1  hat  regulation  also 
requires  that  if  action  is  required  to 
correct  the  d(  feet,  the  data  necessary  for 
the  issuance  )f  an  appropriate 
airworthinesi  directive  shall  also  be 
submitted.  Ir  addition,  the  regulations 
make  it  clear  that  Instructions  for 
Continuing  /  irworthiness,  as  well  as 
appropriate  a  pproved  design  changes  to 
a  type-certifi(  :ated  aircraft  that  will 
contribute  to  the  safety  of  a  product, 
shall  be  madi  s  available  to  all  owners 
and  operator  i  of  that  product. 

Since  sevei  al  TC  holders  cannot  be 
located  or  co  itacted.  the  FAA  cannot 
perform  its  a  iditing  oversight  function 
and  determir  e  whether  the  TC  holder  is 
in  compliant  b  with  the  regulatory 
requirements .  Therefore,  the  TC  holders 
that  can  not  le  located  and  are  not 
properly  mat  aging  the  COS  aspects  of 
the  helicopte  a  listed  on  their  TC  are  in 
default  of  the  ir  FAA  regulatory 
obligations.  Hence,  the  FAA  proposes  to 
"flag"  their  1  C  and  consider  it 
abandoned. '  "his  notice  is  intended  as 
notification  1 3  the  public  that  the  FAA 
intends  to  de  signate  those  TCs  as 
abandoned  a  id  no  additional  original 


airworthiness  certificates  will  be  issued 
against  these  TCs  designated  as 
abandoned.  There  are  FAA  procedures 
in  place  to  accommodate  the  transfer  or 
surrender  of  a  TC. 

To  properly  transfer  a  TC,  FAA  order 
8110.4B,  dated  April  24,  2000,  and  14 
CFR  21.47  requires  that  the  grantor, 
within  thirty  (30)  days  after  the  transfer 
of  the  TC,  shall  notify  in  writing  the 
appropriate  FAA  Aircraft  Certification 
Office.  This  notification  must  state  the 
name  and  address  of  the  transferee  or 
licensee,  date  of  the  transaction,  and  in 
the  case  of  a  licensing  agreement,  the 
extent  of  authority  granted  the  licensee. 
The  recipient  of  a  transferred  TC 
accedes  to  all  the  privileges  and  all  the 
responsibilities  of  the  transferring  TC 
holder,  which  includes  the  continued 
airworthiness  responsibilities  for  all 
aircraft  covered  by  that  TC.  Also,  when 
a  TC  is  transferred,  FAA  Order  8110.4B, 
dated  April  24,  2000,  states  that  the  TC 
will  be  reissued.  The  proper  procedures 
for  transferring  a  TC  are  contained  in 
FAA  Order  8110.4B,  dated  April  24, 
2000. 

The  surrender  of  a  TC  for  cancellation 
renders  it  ineffective.  Upon  surrender  of 
a  TC  for  cancellation,  all  associated 
privileges,  such  as  those  stated  in  14 
CFR  21.45,  are  extinguished.  If  a  TC  is 
surrendered  for  cancellation,  no  further 
aircraft  may  be  placed  on  the  TC. 
However,  the  TC  surrender  does  not 
affect  adversely  the  eligibility  of  any 
aircraft  to  seek  conformity  to  another  TC 
or  eligibility  for  issuance  of  an 
airworthiness  certificate  if  conformity 
can  be  established.  To  be  airworthy,  an 
aircraft  must  conform  to  its  TC  (or 
Supplemental  Type  Certificate), 
including  its  approved  type  design  and 
applicable  airworthiness  directives,  and 
must  be  in  a  condition  for  safe  operation 
(49  use  44704(d);  14  CFR  21.41). 

In  order  to  meet  the  COS 
requirements  of  the  FAA  regulations, 
any  owner  or  operator  of  a  helicopter 
certificated  under  any  of  the  cited  type 
certificates  that  the  FAA  designates  as 
abandoned,  is  encouraged  to  apply  for 
their  own  type  certificate  in  accordance 
with  the  applicable  FAA  Regulations  or 
they  may,  with  concurrence  from 
another  TC  holder,  conform  their 
helicopter  tb  that  TC  and  add  it  to  that 
COS-managed  TC. 

Dated:  Issued  in  Fort  Worth,  Texas  on  July 
23.  2003. 
Kim  Smith, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  03-19527  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34383] 

Fremont  Northwestern  Railroad 
Company — Lease  and  Operation 
Exemption — Rail  Line  of  the  Eastern 
Nebraslta  Chapter  National  Railway 
Historical  Society 

Fremont  Northwestern  Railroad 
Company  (FNW),  a  noncarrier,  has  filed 
a  verified  notice  of  exemption  under  49 
CFR  1150.31  to  lease  and  operate  a  9.5- 
mile  rail  line  owned  by  the  Eastern 
Nebraska  Chapter  National  Railway 
Historical  Society  (ENC)  extending  from 
milepost  0.69,  a  point  of  connection 
with  a  rail  line  of  Union  Pacific  Railroad 
Company  in  Freemont,  to  milepost 
10.01,  a  point  2  miles  north  of 
Nickerson,  in  Dodge  County,  NE.  FNW 
certifies  that  its  projected  annual 
revenues  will  not  exceed  those  that 
would  qualify  it  as  a  Class  III  rail  carrier 
and  will  not  exceed  $5  million. 

FNW  states  that  an  agreement  with 
ENC  was  reached  on  July  15,  2003, 
wherein  FNW  was  given  exclusive 
rights  to  provide  freight  service  on  the 
line.  The  line  is  currently  being  used 
only  for  tourist  passenger  train  service 
that  is  operated  by  the  Fremont  & 
Elkhorn  Valley  Railroad  (FEVR),i  a 
tourist/museum  carrier.  FEVR  will  have 
no  freight  rights  or  ft'eight 
responsibilities  on  the  line. 

The  transaction  was  due  to  be 
consummated  on  or  after  July  29,  2003, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34383,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Lee 
Wilmart,  President,  Fremont  -, 

Northwestern  Railroad  Company,  P.O. 
Box  185,  Fremont,  NE  68026-0185. 

Board  decisions  and  notices  are 
available  on  our  website  at  http:// 
www.stb.dot.gov. 

Decided:  August  1,  2003. 


'  FEVR  is  a  wholly  owned  subsidiary  of  ENC. 
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By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  03-20284  Filed  8-7-03;  8:45  am] 

BILUNG  CODE  4915-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Enrollment  Program  Advisory 
Committee 

AGENCY:  Internal  Revenue  Service,  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  The  Director  of  the  Office  of 
Professional  Responsibility  invites 
individuals  and  organizations  to 
nominate  candidates  for  membership  on 
the  Enrollment  Program  Advisory 
Committee.  As  of  January  8,  2003,  the 
newly  created  Office  of  Professional 
Responsibility  replaced  the  former 
Office  of  the  Director  of  Practice.  The 
Director  of  the  Office  of  Professional 
Responsibilify  exercises  the  authority  of 
the  former  Director  of  Practice. 
DATES:  Submit  nominations  on  or  before 
September  15,  2003. 

ADDRESSES:  Mail  or  fax  nominations  to: 
Internal  Revenue  Service;  Office  of  the 
Director  of  Professional  Responsibilify; 
SErOPR,  Attn:  Michael  Hahn.  1111 
Constitution  Ave.,  NW.,  Washington, 
DC  20224;  fax  number  202-694-1919. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hahn,  Enrollment  Prograin 
Advisory  Committee,  at  202-694-1823. 
SUPPLEMENTARY  INFORMATION:  The 
Enrollment  Program  Advisory 
Committee  ("EPAC"),  which  was 
formerly  known  as  the  "Special 
Enrollment  Examination  Advisory 
Committee,"  was  established  in  1999 
under  the  terms  of  the  Federal  Advisory 
Committee  Act  ("FACA"),  5  U.S.C.  App. 
The  EPAC's  charter  expires  January  16, 
2005.  ft  is  expected  that  the  EPAC  will 
be  renewed  for  another  two-year  period. 
Therefore,  the  Director  of  the  Office  of 
Professional  Responsibility  invites 
individuals  and  organizations  to 
nominate  candidates  for  membership. 
Section  330  of  31  U.S.C.  authorizes 
the  Secretary  of  the  Treasury  to  require 
that  representatives  before  the 
Department  demonstrate  their 
"competency  to  advise  and  assist 
persons  in  presenting  their  cases." 
Pursuant  to  that  statute,  the  Secretary 
has  promulgated  the  regulations 
governing  practice  before  the  IRS,  which 
are  found  at  31  CFR  part  10,  and  are 
separately  published  in  pamphlet  form 


as  Treasury  Department  Circular  No. 
230  (to  order  call  1-800-829-3676). 

The  regulations  provide  that  enrolled 
agents  are  among  the  classes  of 
individuals  eligible  to  practice  before 
the  IRS.  T>e  Director  of  the  Office  of 
Professional  Responsibility  is  also 
authorized  to  pass  upon  applications  for 
enrollment  and  to  grant  enrollment  to 
applicants  who  demonstrate  special 
competence  in  tax  matters  by  written 
examination  administered  by  the  IRS. 
This  written  examination  is  the  Special 
Enrollment  Examination  ("SEE").  More 
information  concerning  the  SEE  may  be 
found  on  the  Office  of  Professional 
Responsibility  Web  page:  (1)  Go  to  IRS 
Digital  Daily,  http://www.irs.gov;  (2) 
click  Tax  Professional;  and  (3)  click 
Enrolled  Agents. 

The  objective  of  the  EPAC  is  to 
advise,  with  respect  to  annual 
examinations  testing  the  special 
competence  in  Federal  tax  matters  of 
individuals  who  intend  to  apply  for 
status  as  "enrolled  agents,"  eligible  to 
practice  before  the  IRS.  In  meeting  this 
objective,  non-Federal  members  of  the 
EPAC  shall  represent  the  various 
segments  of  the  tax  practitioner 
community.  The  EPAC's  advisory 
functions  will  include,  but  will  not 
necessarily  be  limited  to:  (1)  Identifying 
Federal  tax  services  sought  by 
taxpayers,  identifying  the  knowledge 
that  would  permit  enrolled  agents  to 
provide  such  services,  and  developing 
examination  topics  and  questions  that 
will  test  for  such  knowledge;  (2) 
recommending  completed  examinations 
for  use  in  the  SEE  Program;  and  (3) 
reviewing  the  work  product  of  any 
organization  authorized  by  contract  or 
otherwise  to  write,  compile,  administer 
and  grade  the  SEE,  report  the  scores  to 
SEE  candidates,  and  provide  advice 
thereon  to  the  Director. 

FACA  mandates  that  the  membership 
of  the  Committee  be  fairly  balanced  in 
terms  of  the  points  of  view  presented 
and  the  functions  to  be  performed.  To 
that  end,  the  Office  of  Professional 
Responsibility  will  consider 
nominations  of  all  individuals  who:  (1) 
Are  qualified  to  represent  the  views  of 
a  segment  of  the  tax  practitioner 
community;  (2)  possess  professional  or 
academic  accomplishments  sufficient  to 
allow  contributions  to  the  EPAC's 
advisory  functions;  (3)  are  of  good 
character  and  good  reputation;  euid  (4) 
are  in  compliance  with  the  Federal  tax 
laws.  Current  or  former  status  as  an 
enrolled  agent  is  not  a  requirement  for 
EPAC  membership. 

Individuals  may  nominate 
themselves;  an  individual  may 
nominate  other  individuals;  or 
professional  associations  or  other 


organizations  may  nominate 
individuals.  A  nomination  may  be  in 
any  format,  but  it  must  include:  (1)  A 
statement  of  which  segment  of  the  tax 
practitioner  community  the  nominee  is 
qualified  to  represent;  (2)  a  description 
of  the  nominee's  professional 
accomplishments,  academic 
accomplishments,  or  both;  and  (3)  a 
statement  that  the  nominee  is  willing  to 
accept  an  appointment  to  the  EPAC. 
Nominations  may  include  copies  of 
articles  from  professional  journals  or 
other  relevant  publications,  but  such 
items  cannot  be  returned. 

Appointment  to  the  Committee  will 
be  for  a  two-year  term,  providing  that  a 
member  continues  to  fulfill  his  or  her 
Committee  responsibilities.  The 
Committee  is  expected  to  meet  up  to 
four  times  a  year.  Members  should  be 
prepared  to  devote  fixim  125  to  175 
hours  per  year,  including  meetings,  to 
the  Committee's  work.  Members  will  be 
reimbursed,  in  accordance  with 
Government  regulations,  for  expenses 
(transportation,  meals,  and  lodging) 
incurred  in  connection  with  Committee 
meetings. 

If  the  SEE  is  to  provide  objective  and 
fair  indicia  of  special  competence  in 
Federal  taxation,  the  SEE's  specific 
topics  and  questions  must  not  become 
publicly  available  prior  to 
administration  of  the  examination. 
Consequently,  sessions  of  EPAC 
meetings  dealing  with  specific  SEE 
topics  and  questions  will  be  closed  to 
public  participation.  With  respect  to 
such  closed  sessions,  EPAC  members 
must  be  prepared  to  maintain  the 
confidentiality  of  their  deliberations  and 
advice. 

Dated:  August  1,  2003. 
Brien  T.  Do%iming, 

Director.  Office  of  Professional  Responsibility. 
|FR  Doc.  03-20291  Filed  8-7-03:  8:45  ami 
BHJJNG  CODE  4S30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Enrollment  Program  Advisory 
Committee 

AGENCY:  Internal  Revenue  Service,  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  The  Director  of  the  Office  of 
Professional  Responsibility  gives  notice 
of  the  renewal  of  the  Enrollment 
Program  Advisory  Committee.  As  of 
January  8,  2003,  the  newly  created 
Office  of  Professional  Responsibility 
replaced  the  former  Office  of  the 
Director  of  Practice.  The  Director  of  the 
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Office  of  Prof(  ssional  Responsibility 
exercises  the  i  uthority  of  the  former 
Director  of  Pri  ictice. 
FOR  FURTHER  I  ^FORMATION  CONTACT: 
Michael  Hahn ,  Enrollment  Program 
Advisory  Con  mittee,  202-694-1823. 
SUPPLEMENTAF  lY  INFORMATION:  In 
accordance  w  th  41  CFR  101- 
6.1015(a)(1),  t  le  Director  of  the  Office  of 
Professional  F  esponsibility  hereby  gives 
notice  of  the  i  jnewal  of  the  Enrollment 
Program  Advi  3ory  Conunittee  ("EPAC"), 
which  was  foi  merly  known  as  the 
"Special  Enro  Iment  Examination 
Advisory  Con  mittee."  The  EPAC  has 
been  renewed  under  the  authority  of 
section  14(a)(:  :)(A)  of  the  Federal 
Advisory  Con  mittee  Act,  5  U.S.C.  App. 

Section  330  of  31  U.S.C.  authorizes 
the  Secretary  )f  the  Treasury  to  require 
that  represent  itives  before  the 
Department  d^  jmonstrate  their 
"competency  :o  advise  and  assist 
persons  in  pre  senting  their  cases." 
Pursuant  to  th  at  statute,  the  Secretary 
has  promulga  ed  the  regulations 
governing  pra  :tice  before  the  IRS,  which 
are  found  at  3  I  CFR  part  10,  and  are 
separately  pul  dished  in  pamphlet  form 
as  Treasury  D  spartment  Circular  No. 
230  (to  order  i  ;all  1-800-829-3676). 

The  regulat  ons  provide  that  enrolled 
agents  are  am  )ng  the  classes  of 
individuals  el  igible  to  practice  before 
the  IRS.  The  I  lirector  of  the  Office  of 
Professional  F  esponsibility  is  also 
authorized  to  aass  upon  applications  for 
enrollment  an  d  to  grant  enrollment  to 
applicants  wh  o  demonstrate  special 
competence  u  i  tax  matters  by  written 
examination  J  dministered  by  the  IRS. 
This  written  examination  is  the  Special 
Em-oUment  Examination  (SEE). 

The  primar '  purpose  of  the 
Committee  is  ;o  advise  the  Office  of 
Professional  F  esponsibility  on  the  SEE. 
The  Committee's  advisory  functions 
will  include,  but  will  not  necessarily  be 
limited  to:  (l)Jldentifying  Federal  tax 
services  souglt  by  taxpayers,  identifying 
the  knowledg  ;  that  would  permit 
enrolled  agen  s  to  provide  such  services, 
and  developii  ig  examination  topics  and 
questions  th^l  will  test  for  such 
knowledge;  (2 )  recommending 
completed  exi  iminations  for  use — in  the 
,  and  (3)  reviewing  the 
of  any  organization 
contract  or  otherwise  to 
write,  compil ;,  administer  and  grade  the 
SEE,  report  th  e  scores  to  SEE 
candidates,  ai  id  provide  advice  thereon 
to  the  Directo :. 

Dated:  August  1,2003. 
Brien  T.  Downi  ng. 
Director,  Office 
[FR  Doc.  03-20  292 

BILUNG  CODE  483D-01-P 


SEE  Program 
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of  Professional  Responsibility. 
Filed  8-7-03;  8:45  am] 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  the  Public  Debt 

Proposed  Collection:  Comment 
Request  ^ 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A).  Currently  the  Bureau  cf 
the  Public  Debt  within  the  Department 
of  the  Treasury  is  soliciting  comments 
concerning  the  Authorization  for 
purchase  and  request  for  change  of 
United  States  Savings  Bonds. 

DATES:  Written  comments  should  be 
received  on  or  before  October  7,  2003, 
to  be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  conunents 
to  Bureau  of  the  Public  Debt,  Vicki  S. 
Thorpe,  200  Third  Street,  Parkersburg, 
Wy  26106-1328,  or 
Vickj.  Thorpe@bpd.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Vicki  S.  Thorpe, 
Bureau  of  the  Public  Debt.  200  Third 
Street,  Parkersburg,  WV  26106-1328. 
(304) 480-6553. 
SUPPLEMENTARY  INFORMATION: 

Title:  Authorization  For  Purchase  And 
Request  For  Change  United  States 
Savings  Bonds. 

OMB  Number:  1535-0111. 

Form  Numbers:  SB  2362,  2378,  and 
2383. 

Abstract:  The  information  is 
requested  to  support  a  request  by 
employees  to  authorize  employers  to 
allot  funds  from  their  pay  for  the 
purchase  of  savings  bonds. 

Current  Actions:  None. 

Type  of  Review:  Extension. 

Affected  Public:  Individuals. 

Estimated  Number  of  Respondents: 
1,300,000. 

Estimated  Time  Per  Respondent:  1 
minute. 

Estimated  Total  Annual  Burden 
Hours:  21,667. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 


(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  August  4.  2003. 
Vicki  S.  Thorpe, 

Manager,  Graphics,  Printing  and  Records 
Branch. 
[FR  Doc.  03-20233  Filed  8-7-03;  8:45  am] 

BILLING  CODE  481&-39-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Draft  National  Capital  Asset 
Realignment  for  Enhanced  Services 
(CARES)  Plan 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  This  document  concerns  VA's 
health  care  planning  process  known  as 
CARES,  or  Capital  Asset  Realignment 
for  Enhanced  Services.  The  CARES 
process  was  designed  to  enable  the 
veterans  health  care  system  to  more 
effectively  use  its  resources  to  deliver 
more  care,  to  more  veterans,  in  places 
where  veterans  need  it  most.  We  are 
providing  interested  persons  the 
opportunity  to  review  and  submit 
written  comments  to  the  independent 
CARES  Commission  concerning  the 
draft  Nafional  CARES  Plan  of  the  Under 
Secretary  for  Health. 

DATES:  Comments  may  be  submitted 
until  further  notice  is  published  in  the 
Federal  Register. 

ADDRESSES:  Written  comments  can  be 
mailed  to  Richard  E.  Larson,  Executive 
Director,  CARES  Commission, 
OOCARES,  810  Vermont  Avenue,  NW., 
Washington,  DC  20480;  or  faxed  to  (202) 
501-2196;  or  e-mail  to  http:// 
www.carescommission.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  the  "Notice; 
Draft  National  Capital  Asset 
Realignment  for  Enhanced  Services 
(CARES)  Plan." 
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FOR  FURTHER  INFORMATION  CONTACT: 
Janice  R,  Sloan,  CARES  Commission,  at 
(202) 501-2000. 

SUPPLEMENTARY  INFORMATION:  VA's 
mission  to  p/ovide  quality  health  care 
for  America's  veterans  has  not  changed 
since  its  inception.  But  how  that  care  is 
provided — at  what  kind  of  facilities, 
where  they  are  located  and  which  types 
of  procediu-es  are  used — has  been 
subject  to  dynamic  change.  Medical 
advances,  modern  health  care  trends, 
and  veteran  migrations  all  have  an 
impact  on  the  medical  care  landscape. 
In  a  dynamic  health  care  environment, 
VA  must  plan  to  embrace  change  so  it 
can  best  serve  veterans  health  care 
needs  in  the  future. 

The  draft  National  CARES  Plan 
embodies  the  plan  for  managing  a  vital 
element  of  that  change:  The 
Department's  capital  infrastructure.  The 
plan  is  based  on  a  systematic,  national 
assessment  of  the  future  needs  of 
veterans  and  the  present  location  and 
condition  of  the  physical  plant  that 
delivers  their  health  care.  The  draft 
National  CARES  Plan  identifies  gaps 
where  there  is  an  imbalance  between 


curreiit  infrastructure  and  future  needs. 
It  then  makes  recommendations  to  solve 
these  imbalances  and  assure  that  VA  is 
best  positioned  to  meet  veterans  health 
care  needs  into  the  future. 

The  draft  Plan  incorporates  new 
community-based  primary  and  specialty 
outpatient  clinics.  Additionally,  four 
new  Spinal  Cord  Injury  and  Disorders 
Units  have  been  proposed,  along  with 
two  new  Blind  Rehabilitation  Centers. 
Other  enhancements  include  expansion 
of  numerous  existing  outpatient  clinics, 
renovations  of  inpatient  beds,  diagnostic 
and  ancillary  services,  as  well  as  two     . 
new  hospitals. 

The  full  plan,  all  appendices,  and 
related  information  can  be  viewed  at 
http://www.va.gov/CARES.  It  also  is 
available  for  inspection  in  the 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1063B, 
Washington,  DC  20420.  The  draft 
National  CARES  Plan,  including  an 
appendix  that  summarizes  individual 
network  plans,  which  was  prepared  by 
VA's  Under  Secretary  for  Health  after 
review  of  present  and  projected  user 
data,  as  well  as  input  from  a  wide  range 
of  sources  and  stakeholders  and  the 


individual  network  plans  will  be 
published  in  another  Federal  Register 
notice  in  the  near  future. 

The  independent  CARES 
Commission,  appointed  by  the  VA 
Secretary,  is  evaluating  this  draft 
National  CARES  Plan,  which 
incorporates  individual  network  Market 
Plans.  Members  of  the  Commission 
include  individuals  with  special 
knowledge  or  interest  relating  to  VA 
health  care,  as  well  as  representatives 
from  stakeholders'  groups. 

This  notice  provides  interested 
persons  an  opportunity  to  submit 
written  comments  concerning  the  draft 
National  CARES  Plan  to  Uie  CARES 
Commission.  The  Commission  will 
consider  these  comments  in  developing 
its  recommendations  to  the  VA 
Secretary.  Under  the  CARES  process, 
the  Secretary  will  either  accept  or  reject 
the  Commission's  recommendations, 
without  modification. 

Dated:  August  6.  2003. 
Tim  S.  McClain, 
General  Counsel. 
(FR  Doc.  03-20396  Filed  8-6-03;  3:18  pmj 
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Corrections 


This  section  of  t  le  FEDERAL  REGISTER 
contains  editoria  corrections  of  previously 
published  Presiqential,  Rule.  Proposed  Rule, 
and  Notice  docLfnents.  These  con-ections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agenc^  prepared  corrections  are 


issued  as  signec 


documents  and  appear  in 


the  appropriate  i  locument  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gamin  | 

Correction 

In  notice  dofcument  03-18631 
appearing  on  )age  43366  in  the  issue  of 


Federal  Register 

Vol.  68,  No.  153 
Friday,  August  8,  2003 


Tuesday.  July  22,  2003,  make  the 
following  corrections: 

1.  On  page  43366,  in  the  first  column, 
under  the  heading  ACTION,  in  the  fourth 
line,  "Bank"  should  read,  "Band". 

2.  On  the  same  page,  in  the  same 
column,  imder  the  same  heading.in  the 
seventh  line,  "Bank"  should  read, 
"Band". 

3.  On  the  same  page,  in  the  same 
column,  under  the  heading  SUMMARY,  in 
the  14th  line,  "Bank"  should  read, 
"Band". 

IFR  Doc,  C3-18631  Filed  8-7-03;  8:45  am] 

BILLING  CODE  1S05-01-D 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Chiropractic  Advisory  Committee; 
Notice  of  Meeting 

Correction 

In  notice  document  03-19758 
appearing  on  page  45895  in  the  issue  of 
Monday,  August  4,  2003  meike  the 
following  correction: 

On  page  45895,  in  the  second  column, 
in  the  first  paragragh,  in  the  third  line 
from  the  bottom,  "8011  I  St."  should 
read,  "801 1.  St.". 

[PR  Doc.  C3-19758  Filed  8-7-03;  8:45  am] 
BILUNG  CODE  1505-01-0 


Friday, 
August  8,  2003 


Part  n 

Federal  Election 
Cominission 

11  CFR  Parts  104,  107,  et  aL 
Public  Financing  of  Presidential 
Candidates  and  Nominating  Conventions; 
Final  Rule 


47386         I     Federal  Register / Vol.  68,  No.  153 /Friday,  August  8,  2003 /Rules  and  Regulations 


FEDERAL  E^CTION  COMMISSION 

11  CFR  Part*  104, 107, 110,  9001.  9003, 
9004,  9008,  9031,  9032,  9033,  9034, 
9035,  9036,  and  9038 

[Notice  20(»-^2] 

Public  Financing  of  Presidential 
Candidates  and  Nominating 
Conventions 

agency:  Fed(  ral  Election  Commission. 
ACTION:  Final  rules  and  transmittal  of 
regulations  t(  \  Congress. 


Thj 


summary: 

Commission 
of  its  re] 
financing  of 
both  primary' 
campaigns 
conventions, 
implement 
Presidential 
Act  ("Fund 
Matching 
("Matching 
establish  e 
Presidential 


aid 


tlei 


/cf 


ligb 


Si< 


re  n 


Federal  Election 
is  revising  several  portions 
gulati  ans  governing  the  public 
^residential  candidates,  in 
and  general  election 

Presidential  nominating 
These  regidations 

provisions  of  the         e 
lection  Campaign  Fund 
and  the  Presidential 
Paiiment  Account  Act 
Ppyment  Act"),  which 

ility  requirements  for 
(iandidates  and  convention 
eking  public  financing 
low  funds  received  under 
fin  ancing  system  may  be 
sed  rules  also  implement 
Campaign  Reform  Act  of 
ies  particularly  to  the 
the  Matching  Payment 
!ed  rules  reflect  the 


p  ili 


experience  in 
these  programs, 
during  the  2000  election 
an  icipate  some  questions 
during  the  2004 
dlection  cycle.  Further 
i  contained  in  the 
Information  that 


committees 
and  indicate 
the  public 
spent.  The 
the  Bipartisa 
2002.  as  it  a 
Fund  Act  anc 
Act.  The  revi 
Commission' 
administerin, 
particularly 
cycle,  and 
that  may  arisi  f 
Presidential 
information 
Supplemental 
follows. 

EFFECTIVE  DA  JE:  Further  action, 
including  thel  publication  of  a  document 
in  the  Federal  Register  announcing  an 
effective  date  will  be  taken  after  these 
regulations  hi  >ve  been  before  Congress 
for  30  legislal  ive  days  pursuant  to  26 
U.S.C.  9009(c). 
FOR  FURTHER  NFORMATION  CONTACT:  Ms. 
Rosemary  C.  smith.  Acting  Associate 
General  Cour  sel,  Mr.  J.  Duane  Pugh  Jr., 
Senior  Attorney,  Mr.  Robert  M.  Knop,  or 
Ms.  Delanie  IieWitt  Painter,  Attorneys, 
999  E  Street.  sfW.,  Washington,  DC 
20463,  (202)  ^94-1650  or  (800)  424- 
9530. 


SUPPLEMENTARY 

Commission 
final  text  of 
governing  tht 
Presidential 
9001  through 
administer  th  b 


INFORMATION:  The 
s  publishing  today  the 

revisions  to  its  regulations 
public  financing  of 

qampaigns,  11  CFR  parts 
9039.  to  more  effectively 
public  financing  program 


during  the  2004  election  cycle.  These 
rules  implement  26  U.S.C.  9001-13  and 
26  U.S.C.  9031^2.  The  revised  rules 
apply  certain  provisions  of  the 
Bipartisan  Campaign  Reform  Act  of 

2002,  Pub.  L.  107-155,  116  Stat.  81 
(2002)  ("BCRA"),  to  Presidendal 
nominating  convention  financing.  The 
revised  rules  also:  (1)  Limit  the  use  of 
public  funds  for  winding  down  costs  for 
both  primary  and  general  election 
Presidential  candidates;  (2)  clarify  rules 
concerning  the  attribution  of  expenses 
to  the  expenditure  limitetions  for 
Presidential  primary  candidates  and 
repayments  based  on  expenditures  in 
excess  of  those  limitations:  (3)  modify 
several  aspects  of  General  Election  Legal 
and  Accounting  Compliance  Funds;  (4) 
require  Presidential  committees  to 
notify  the  Commission  prior  to  changing 
their  non-election  year  reporting 
schedules;  (5)  create  a  new  "shortfall 
bridge  loan  exemption"  fi-om  a  primary 
candidate's  overall  expenditure 
limitation:  (6)  define  "municipal  funds" 
to  eliminate  the  former  distinction 
between  permissible  host  committee 
activity  that  was  impermissible  for 
municipal  funds;  (7)  subject  municipal 
funds  to  the  same  disclosure  rules  as 
host  committees:  (8)  delete  the 
requirements  that  only  "local" 
individuals  and  "local"  entities  niay 
donate  to  host  committees  and 
municipal  funds:  and  (9)  make  technical 
changes. 

The  Commission  published  a  Notice 
of  Proposed  RulemaJdng  on  April  15, 

2003.  68  FR  18484.  Written  comments 
were  due  by  May  23,  2003.  The  names 
of  commenters  and  their  comments  are 
available  at  bttp://www.fec.gov/ 
register.ktm  under  "Public  Financing  of 
Presidential  Candidates  and  Nominating 
Conventions."  The  Commission  held  a 
public  hearing  on  June  6,  2003  at  which 
it  heard  testimony  fi-om  12  witnesses. 
Transcripts  of  the  hearing  are  available 
at  the  Web  site  identified  above.  Please 
note  diat,  for  purposes  of  this  document, 
the  terms  "commenter"  and  "comment" 
apply  to  both  written  comments  and 
oral  testimony  at  the  public  hearing. 

Under  the  Administrative  Procedures 
Act.  5  U.S.C.  553(d),  and  Uie 
Congressional  Review  of  Agency 
Rulemaking  Act,  5  U.S.C.  801(a)(1), 
agencies  must  submit  final  rules  to  the 
Speaker  of  the  House  of  Representatives 
and  the  President  of  the  Senate,  and 
publish  them  in  the  Federal  Register  at 
least  30  calendar  days  before  they  take 
effect.  In  addition.  26  U.S.C.  9009(c) 
requires  that  any  rules  or  regulations 
prescribed  by  the  Commission  to  carry 
out  the  provisions  of  the  Fund  Act  be 
transmitted  to  the  Speaker  of  the  House 
of  Representatives  and  the  President  of 


the  Senate  30  legislative  days  before 
they  are  finally  promulgated.  The  final 
rules  that  follow  were  transmitted  to 
Congress  on  July  31,  2003. 

Explanation  and  Justification 

11  CFR  Part  104— Reports  by  Political 
Committees 

11  CFR  104.5(b)(1)— Election  Year 
Reports 

The  regulation  at  11  CFR  104.5(b)(1) 
establishes  the  filing  dates  for  reports  by 
principal  campaign  committees 
("PCC"s)  of  Presidential  candidates, 
during  election  years  in  accordance 
with  2  U.S.C.  434(a)(3)(A).  This  rule  is 
being  revised  to  correct  several  citations 
to  reflect  changes  to  11  CFR  104.5(a) 
promulgated  when  the  Commission 
implemented  BCRA's  new  reporting 
requirements.  The  new  citations  refer  to 
the  same  pre-  and  post-election  reports 
so  the  reporting  requirements  are  not 
changed.  Specifically,  the  reference  in 
11  CFR  104.5(b)(l)(ij(C)  is  being 
changed  from  11  CFR  104.5ta)(l)(i)  to 
"paragraph  (a)(2)(i)  of  this  section"  and 
die  reference  to  11  CFR  104.5(a)(l)(ii)  is 
being  changed  to  "paragraph  (a)(2)(ii)  of 
this  section."  hi  11  CFR  104.5(b)(l)(ii), 
the  reference  to  11  CFR  104.5(a)(1)  is 
being  changed  to  "paragraphs  (a)(1)  and 
(2)  of  this  section." 

Section  104.5(b)(l)(ii)  operates  with 
two  other  provisions,  §  104.5(b)(l)(i) 
and  (iii),  to  specify  the  circumstances 
under  which  a  Presidential  PCC  is  not 
required  to  file  monthly  reports  during 
the  Presidential  election  year.  A 
Presidential  PCC  must  report  monthly 
during  an  election  year  if  contribution 
receipts  or  expenditures  exceed  or  are 
anticipated  to  exceed  $100,000.  11  CFR 
104.5(b)(l)(i)  and  (iii).  In  order  for  the 
three  provisions  to  work  harmoniously, 
all  four  conditions  listed  in 
§  104.5(b)(l)(ii)  must  be  satisfied  before 
a  PCC  is  relieved  of  the  monthly  filing 
requirement.  Therefore,  section 
104.5(b)(l)(ii)  is  being  revised  to  replace 
the  disjunctions  "or"  with  the 
conjunctions  "and"  in  three  instances. 

11  CFR  104.5(b)(2)— Non-Election  Year 
Reports:  Quarterly  and  Monthly 
Reporting  Requirements 

Section  104.5(b)(2)  provides  that 
principal  campaign  committees  of 
Presidential  candidates  may  file 
campaign  reports  in  non-election  years 
on  either  a  monthly  or  a  quarterly  basis. 
The  previous  rules  did  not  explain  how 
PCCs  may  change  their  reporting 
frequency  during  a  non-election  year 
from  monthly  to  quarterly  or  vice  versa. 

The  Commission  is  revising 
§  104.5(b)(2)  to  set  forth  requirements 
for  PCCs  of  Presidendal  candidates 
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seeking  to  change  reporting  fi-equency. 
One  commenter  stated  that  this  change 
fills  a  gap  in  the  regulations  and 
provides  a  procedure  for  switching 
reporting  similar  to  that  for 
unauthorized  committees,  which  will  be 
beneficial  even  though  Presidential 
candidates'  PCCs  will  seldom  switch 
reporting  schedules.  The  revised  rule  at 
§  104.5(b)(2)  allows  a  PCC  to  change  its 
filing  schedule  in  a  non-election  year 
ordy  after  notifying  the  Commission  in 
writing  of  its  intention  at  the  time  it 
files  a  required  report  under  its  current 
filing  frequency.  "The  Presidential 
candidate's  PCC  is  then  required  to  file 
the  next  required  report  under  its  new 
filing  ft-equency.  In  addition,  a  PCC  may 
change  its  filing  frequency  no  more  than 
once  in  a  calendar  year.  This  rule 
establishes  the  same  requirements  as  are 
found  in  11  CFR  104.5(c)  for 
unauthorized  committees.  The 
Commission  notes  that  Presidential 
candidates'  PCCs  are  not  permitted  to 
change  their  filing  frequency  during 
election  years  under  2  U.S.C. 
434(a)(3)(A),  except  diat  a  PCC  diat  files 
quarterly  reports  must  begin  filing 
monthly  reports  at  the  next  reporting 
period  after  it  receives  contributions  or 
makes  expenditures  in  excess  of 
$100,000. 

11  CFR  Part  107— Presidential 
Nominating  Convention,  Registration 
and  Reports 

11  CFR  107.2— Registration  and  Reports 
by  Host  Committees  and  Municipal 
Funds 

The  NPRM  proposed  revising  the  host 
committee  and  municipal  fund 
registration  and  reporting  requirements 
in  11  CFR  107.2  in  two  respects  to 
reflect  proposed  changes  to  other 
Commission  regulations.  68  FR  at 
18512.  First,  the  NPRM  proposed 
changing  the  title  of  section  107.2  as 
well  as  a  reference  in  the  text  of  the 
section  to  reflect  the  new  definition  of 
"municipal  fund"  it  had  proposed  for 
11  CFR  9008.50(c).  Second,  die  NPRM 
proposed  adding  a  sentence  to  11  CFR 
107.2  to  reflect  a  revision  it  proposed  for 
11  CFR  9008.51  to  require  that  host 
committee  and  municipal  fund  reports 
contain  the  information  specified  in  11 
CFR  part  104. 

For  the  reasons  explained  in  greater 
detail  below,  the  Commission  has 
decided  to  modify  both  11  CFR  9008.50 
and  11  CFR  9008.51  as  proposed.  See 
Explanadon  and  Justification  for  new  11 
CFR  9008.5G(c)  and  11  CFR 
9008.51(b)(1),  below.  Accordingly,  the 
Commission  has  decided  to  change  the 
title  of  section  107.2  from  "Registration 
and  reports  by  host  committees  and 


committees,  organizations  or  other 
groups  representing  a  state,  cify  or  other 
local  government  agency"  to 
"Registration  and  reports  by  host 
committees  and  municipal  funds."  See 
new  11  CFR  107.2.  Similarly,  the 
Commission  has  decided  to  change  the 
phrase  used  to  describe  mimicipal  funds 
in  the  text  of  the  section  &t)m  "each 
committee  or  other  organization  or 
group  of  persons  which  represents  a 
State,  municipality,  local  government 
agency  or  other  political  subdivision  in 
dealing  wdth  officials  of  a  national 
political  party  with  respect  to  matters 
involving  a  Presidential  nominating 
convention"  to  "municipal  fund."  In 
addition,  the  Commission  has  decided 
to  add  the  proposed  sentence  to  §  107.2 
requiring  that  host  committee  and 
municipal  fund  reports  "shall  contain 
the  information  specified  in  1 1  CFR  part 
104."  None  of  the  commenters 
addressed  these  changes. 

11  CFR  Part  110— Contribution  and 
Expenditure  Limitations  and 
Prohibitions 

11  CFR  110.2— Contributions  by 
Multicandidate  Political  Committees  (2 
U.S.C.  441a(a)(2)] 

For  a  full  discussiciv  of  pre-candidacy 
expenditures  by  multicandidate 
political  committees  that  are  deemed  in- 
kind  contributions,  see  the  Explanation 
and  Justification  for  11  CFR  9034.10 
below.  The  language  in  the  final  rules  at 
11  CFR  110.2(1)  varies  from  the  language 
at  11  CFR  9034.10  because  the 
candidate  involved  would  not  be 
publicly  funded  and,  therefore,  the 
consequence  of  a  reimbursement  would 
be  simply  to  convert  the  payment  ft-om 
an  in-kind  contribution  to  an 
expenditure  of  the  candidate.  The 
qualified  campaign  expense  concept 
and  the  atiendant  spending  limit 
provisions  are  not  implicated  for   ■ 
candidates  who  are  not  publicly  funded. 

11  CFR  Part  9001— Scope 

11  CFR  9001.1— Scope 

The  Commission  is  making  two 
technical  amendments  to  this  section  to 
update  the  references  to  its  other 
regulations. 

11  CFR  Part  9003— Eligibility  for 
Payments 

11  CFR  9003.1— Candidate  and 
Committee  Agreement 

The  Commission  is  making  a 
teclmical  amendment  to  the  regulations 
on  candidate  agreements  in  §  9003.1  to 
update  the  reference  to  other 
regulations.  Under  revised  paragraph 
(b)(8j,  candidates  and  their  authorized 


committees  must  agree  to  comply  with 
the  Commission's  rules  through  1 1  CFR 
part  400. 

1 1  CFR  9003.3— Allowable 
Contributions;  General  Election  Legal 
and  Accounting  Compliance  Fund 

The  Commission  is  revising  its  rule 
governing  General  Election  Legal  and 
Accounting  Compliance  Funds 
("GELACs")  in  several  respects. 

11  CFR  9003. 3(a)(l}— Sources 

1 .  Solicitation  of  GELAC  Funds 

Regulations  issued  in  1999  barred  the 
solicitation  and  deposit  of  GELAC 
contributions  prior  to  June  1  of  the 
calendar  year  of  a  Presidential  general 
election.  See  former  1 1  CFR 
9003.3(a)(l)(i)  and  (a)(l)(i)(A).  Deposits 
earlier  than  June  1  were  permitted  only 
for  excessive  primary  contributions  that 
had  been  redesignated  for  the  GELAC 
under  the  previous  rules.  The  NPRM 
sought  comment  on  whether  to  change 
the  date  to  either  April  1  or  May  1 .  One 
commenter  supported  the  greater 
flexibility  that  would  be  provided  with 
an  earlier  date,  but  nonetheless 
described  the  proposed  change  as  a 
relatively  insignificant  step.  The  only  " 
other  commenter  to  address  this  issue 
saw  no  reason  to  change  the  June  1  date. 

The  1999  explanation  and 
justification  stated  that  the  June  1  rule 
was  intended  to  address  two  issues.  The 
first  was  that  candidates  who  do  not 
receive  their  party's  nomination  must 
return  all  GELAC  contributions,  which 
can  be  difficult  if  some  have  been  used    - 
to  defray  overhead  expenses  or  to  solicit 
additional  GELAC  contributions.  The 
second  concern  was  to  ensure  that 
GELAC  funds  are  not  improperly  used 
to  make  primary  election  expenditures. 
See  Explanation  and  Justification  to  the 
Rules  Governing  Public  Financing  of 
Presidential  Primary  and  General 
Election  Candidates.  64  FR  49355. 
49356  (Sept.  13,  1999).  The  Commission 
selected  the  June  1  date  because 
"barring  unforeseen  circumstances,  this 
is  the  point  when  a  party's  prospective 
nominee  can  be  reasonably  assured  that 
he  or  she  will  need  to  raise  funds  for  a 
GELAC"  and  the  date  gives  prospective 
nominees  "sufficient  time  to  raise  the 
funds  that  will  be  needed."  Id.  Because 
the  effective  date  of  these  regulatory 
amendments  was  June  1.  2000,  the  pre- 
Jime  1  solicitation  prohibition  was  not 
operative  for  the  2000  election  cycle. 

The  Commission  has  decided  to 
change  the  starting  date  for  GELAC 
solicitations  and  most  deposits  to  April 
1 .  The  earlier  primary  dates  for  some 
states  in  the  2004  Presidential  election 
cycle  are  likely  to  lead  to  an  earlier 
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resolution  of  aomination  contests,  even 
though  the  la  er  than  usual  dates  for  the 
Presidential  r  ominating  conventions  in 
2004  will  mein  that  the  official  start  of 
the  general  election  campaigns  will  be 
later  in  the  cj  cle  than  usual.  Therefore, 
the  Jime  1  dal  e  in  the  former  1 1  CFR 
9003.3{a){l)(i  and  (a)(l)(i)(A)  is 
changed  to  A  )ril  1  of  the  election  year 
as  the  starting  date  for  GELAC 
solicitations  :  nd  most  deposits. 


2.  Redesignat 
Contributions 


on  of  Excessive 
to  die  GELAC 


The  Comm  ssion  is  revising  its  rules 
governing  the  sources  of  GELAC  funds 
at  11  CFR  90(  3.3(a)(1)  to  reflect  its 
recent  change  s  to  its  rules  concerning 
the  redesigna  ion  of  excessive 
contributions  at  1 1  CFR 
110.1(b)(5)(iiIB).  See  Explanation  and 
Justification  f  ir  the  Rules  Governing 
Contribution  Jmitations  and 
Prohibitions.  57  FR  69928.  69930-32 
(Nov.  19,  200  !)•  These  changes  allow 
authorized  co  mmittees  to  redesignate 
excessive  primary  contributions  to  the 
general  electii  )n  without  obtaining  a 
signed  writtei  i  document  from  the 
contributor  ui  ider  certain 
circumstances.  Section  110.1(b)(5)(ii)(B) 
allows  the  cai  ididate's  committee  to 
presume  that  the  contributor  of  an 
excessive  prii  aary  contribution  would 
not  object  to  i  redesignation  of  any 
excessive  amdunt  to  that  candidate's 
general  electii  )n,  without  obtaining 
written  agreei  aent  from  the  contributor 
for  the  redesi]  nation.  Id.  at  69931.  The 
explanation  a  id  justification  for  this 
rule  elaborated  that  "if  a  presidential 
candidate's  ai  ithorized  committee 
accepts  publii :  funding  in  the  general 
election,  the  |  resumption  is  available  to 
any  such  com  mittees  only  to  the  extent 
they  are  perm  itted  to  accept 
contributions  to  a  general  election  legal 
and  accounting  compliance  fund."  Id.  at 
69930-31. 

The  NPRM  proposed  revisions  to  11 
CFR  9003. 3(a  (l)(i),  (a)(l)(i)(C)  and 
(a)(l}(v)  to  pe  mit  publicly  funded 
Presidential  c  mdidates  to  presume  that 
those  making  excessive  contributions 
for  the  primal  y  election  would  consent 
to  the  redesig  lation  of  their 
contributions  to  the  candidate's  GELAC. 
The  three  con  imenters  who  addressed 
this  issue  sup  ported  these  proposed 
changes. 

The  Comm:  ssion  has  decided  to 
revise  its  rule  >  to  reflect  the  adoption  of 
the  presumpt  ve  redesignations  for  the 
GELAc,  with  several  changes  from 
proposed  11  (fcFR  9003.3(a)(1)  to  clarify 
the  operation  of  the  rule  and 
presxmiptive  i  edesignations.  Section 
9003.3(a)(l)(i  is  being  revised  to  delete 
the  phrase  "b  f  the  contributor"  to 


permit  the  deposit  of  contributions 
redesignated  by  presumption  into 
GELACs.  Section  9003.3(a)(l)(i)(C)  is 
not  being  revised  because  the  NPRM's 
revisions  for  this  provision  incorrectly 
suggested  that  a  contribution 
redesignated  by  presumption  is 
considered  a  contribution  designated  in 
writing. 

Section  9003.3(a)(l}(ii)(A),  which  the 
NPRM  would  not  have  revised,  applies 
by  its  terms  to  "contributions  made 
during  the  matching  payment  period 
that  do  not  exceed  the  contributor's 
limit  for  the  primary  election."  Because 
presumptive  redesignations  are  limited 
to  excessive  contributions,  contributions 
under  this  provision  can  only  be 
redesignated  in  writing,  so  the  reference 
to  "redesignations"  in  section 
9003.3(a)(l)(ii)(A){J)  is  being  revised  to 
"written  redesignations."  Similarly,  the 
citation  to  11  CFR  110.1(b)(5)  in 
§  9003.3(a)(l)(ii)(A)(4)  is  being  revised 
to  refer  only  to  the  provisions  for 
written  redesignations,  which  are  11 
CFR  110.1(b)(5)(i)  and  (u)(A).  The 
recordkeeping  requirements  in  1 1  CFR 
,110.1(1)  continue  to  be  incorporated  by 
citation  into  §9003. 3(a)(l)(ii)(A)(4). 

Section  9003.3(a)(l)(iv)  continues  to 
require  that  contributions  that  are  made 
after  the  beginning  of  the  expenditure 
report  period  but  that  are  not  designated 
in  writing  for  the  GELAC  must  first  be 
used  to  satisfy  any  primary  committee 
debts  or  repayment  obligations  before 
they  can  be  redesignated  in  writing  for 
the  GELAC.  This  approach  constitutes 
an  exception  to  the  usual  approach, 
which  would  consider  these 
contributions  as  made  with  respect  to 
the  general  election  (i.e., 
chronologically  the  next  election  under 
11  CFR  110.1(b)(2)(i)).  The  Commission 
believes  that  the  priority  for  primary 
committee  obligations  should  be 
continued  for  these  contributions. 
Consequently,  the  provision  is  being 
revised  to  state  explicitly  that  these 
contributions  are  considered  made  with 
respect  to  the  primary  election. 
Additionally,  §9003. 3(a)(l)(iv){C)  is 
being  revised  to  state  that  the 
redesignation  must  be  written;  it  is  not 
presumptive.  The  contributions  subject 
to  redesignation  under  section 
9003.3(a)(l)(iv)  are  those  that  do  not 
exceed  the  contributor's  limit  for  the 
primary  election.  These  revisions  were 
not  in  the  NPRM,  but  they  are  consistent 
with  the  proposal,  which  would  not 
have  revised  the  primary  preference  and 
would  have  limited  presumptive 
redesignation  to  excessive 
contributions. 

Revisions  to  §9003.3(a)(l)(v)  make 
clear  that  excessive  primary 
contributions  can  be  presumptively 


redesignated  for  the  GELAC  pursuant  to 
11  CFR  110.1(b)(5)(ii)(B).  This  applies  to 
contributions  made  diuing  the  matching 
payment  period  or,  pursuant  to  1 1  CFR 
9003.3(a)(l)(iv),  during  the  expenditure 
report  period.  In  order  to  do  so,  the 
phrase  "obtains  the  contributor's 
redesignation  for  the  GELAC"  is  being 
replaced  with  "redesignates  the 
contribution  for  the  GELAC,"  and  the 
citation  to  11  CFR  110.1  is  being 
clarified  to  11  CFR  110.1(b)(5){i)  and 
(ii)(A)  or  (ii)(B).  This  provision  is  also 
amended  to  note  specifically  that  the 
timing  requirement  in  the  presumptive 
redesignation  regulation,  11  CFR 
110.1(b)(5)(ii)(B)(l),  does  not  apply  in 
this  instance  due  to  the  operation  of 
section  9003.3(a)(l)(iv). 

Contributions  made  during  the 
expenditure  report  period  that  are 
considered  made  with  respect  to  the 
primary  election  may  not  be  submitted 
for  matching.  See  11  CFR  9034.3(i). 
Although  one  commenter  supported  the 
matchability  of  such  contributions,  the 
Commission  continues  to  consider  these 
contributions  to  be  unmatchable.  As 
presumptively  redesignated 
contributions,  they  were  made  for  a 
purpose  other  than  influencing  the 
results  of  a  primary  election,  and 
section  9034.3(i)  prohibits  matching 
such  contributions. 

Thus,  considered  as  a  whole,  the 
revised  11  CFR  9003.3(a)(1)  allows  a 
candidate  to  treat  all  or  part  of  an 
excessive  primary  contribution  as  a 
GELAC  contribution,  as  long  as  the 
contribution  meets  the  following 
requirements:  (1)  The  contribution  was 
not  designated  for  a  particidar  election; 
(2)  the  contribution  would  exceed  the' 
primary  election  contribution 
limitations  if  it  were  treated  as  a 
primary  contribution;  (3)  the 
redesignation  would  not  cause  the 
contributor  to  exceed  the  contribution 
limitations;  and  (4)  the  treasurer 
provides  a  written  notification  to  the 
contributor  within  60  days  of  receipt  of 
the  contribution  of  the  amount  that  was 
redesignated  to  the  GELAC  and  that  the 
contributor  may  request  a  refund.  The 
Commission  notes  that  presumptively 
redesignated  contributions  to  the 
GELAC  must  be  refunded  if  the 
contributor  requests  a  refund  or,  as  with 
all  other  contributions  accepted  for  the 
GELAC,  within  60  days  of  a  candidate's 
date  of  ineligibility  ("DOI")  if  die 
candidate  does  not  become  the 
nominee.  See  11  CFR  9003.3(a)(l)(i)(A). 

The  NPRM  also  sought  comment  on 
expressly  allowing  excessive 
contributions  to  a  GELAC  to  be 
presumptively  redesignated  to  a  n 

Presidential  candidate's  authorized 
committee  for  the  primary  election, 
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based  on  the  conditions  delineated  at  1 1 
CFRll0.1(b)(5)(ii)(C).  The 
Commission's  rules  at  11  CFR 
110.1(b)(5)(ii)(C)  allow  authorized 
committees  to  redesignate  excessive    - 
contributions  presumptively  to  the 
primary  election,  under  certain 
conditions.  One  commenter  supported 
the  proposal  to  apply  these  rules  to  the 
GELAC. 

The  Commission  has  determined  that 
no  further  changes  to  §9003. 3(a)(1)  in 
this  regard  are  necessary  because  there 
are  no  other  GELAC  contributions  that 
could  be  presumptively  redesignated  for 
the  primary  election.  Contributions  that 
are  designated  in  writing  by  the 
contributors  for  the  GELAC  would-be 
ineligible  for  redesignation  by 
presumption  pursuant  to  11  CFR 
110.1(b)(5)(ii)(C)(2).  Contributions  that 
are  not  designated  in  writing  for  the 
GELAC  will  be  considered  made  with 
-  respect  to  the  primary  election.except 
when  the  conditions  for  depositing 
them  in  the  GELAC  pursuant  to  11  CFR 
9003.3(a)(l)(iv)  are  satisfied.  If  these 
contributions  exceed  the  contributor's 
primary  election  contribution  limit,  they 
may  be  presumptively  redesignated 
pursuant  to  revised  §9003.3(a)(l)(v). 

11  CFR  9003.3(a)(2)— Uses 

The  rule  on  the  uses  of  GELAC  funds 
is  being  revised  to  update  the 
permissible  uses  of  GELAC  funds 
consistent  with  BCRA  and  to  otherwise 
improve  the  rule. 

11  CFR  9003.3(a)(2)(i)(D)— Primary 
Repayments         '- 

The  NPRM  proposed  amending  the 
rule  on  the  permissible  uses  of  GELAC 
funds  to  permit  Presidential  candidates 
to  use  GELAC  funds  to  make  any 
repayments  owed  by  their  authorized 
committee  for  the  primary  election. 
GELACs  are  permitted  to  make  general 
election  repayments  under  1 1  CFR 
9007.2,  and  the  proposed  revisions  at  11 
CFR  9003.3(a)(2)(i)(D)  specified  diat 
GELACs  may  also  make  primary 
campaign  repayments  required  under  1 1 
CFR  9038.2  or  9038.3.  One  commenter 
stated  the  revision  is  justified,  provided 
the  rule  does  not  require  that 
repayments  must  be  made  before  other 
permissible  uses  of  GELAC  funds  under 
paragraphs  (a){2)(i)(A)  through  (H).  The 
oidy  other  commenter  opposed  the 
proposed  revision,  based  on  an 
expressed  opposition  to  GELACs  in 
general. 

The  Commission  has  decided  to 
revise  11  CFR  9003.3(a)(2){i)P)  to 
specify  that  the  GELAC  may  be  used  to 
make  repayinents  owed  by  the 
candidate's  primary  campaign 
committee  pursuant  to  11  CFR  9038.2 


and  9038.3  in  addition  to  general 
election  repayments  under  11  CFR 
9007.2.  This  amendment  to  the  GELAC 
rules  is  based  on  the  Commission's 
interpretation  of  2  U.S.C.  439a(a)(l), 
which  permits  contributions  to  be  used 
"for  otherwise  authorized  expenditures 
in  connection  with  the  campaign  for 
Federal  office  of  the  candidate  or 
individual."  This  statutory  language  is 
sufficiently  broad  to  encompass  primary 
election  repayments.  The  effect  of  this 
revision,  combined  with  the  revisions  to 
11  CFR  9003.3(a)(2)(iv)  described  below, 
is  to  require  Presidential  candidates  to 
use  their  GELAC  funds  for  their  primary 
committee  repayments  before  any  funds 
remaining  in  the  GELAC  can  be 
dispensed  pursuant  to  2  U.S.C.  439a. 
Thus,  this  revision  imposes  an 
obligation  on  GELACs  as  much  as  it 
permits  such  funds  to  be  used  to  satisfy 
debts  to  the  United  States  Treasury. 

11  CFR  9003. 3(a)(2)(i)(I)— Winding 
DoKH  Expenses 

The  NPRM  proposed  revisions  to  1 1 
CFR  9003.3(a)(2)(i)  to  restore  a  provision 
related  to  the  use  of  GELACs  for  general 
election  winding  down  expenses.  In 
1995,  the  Commission  adopted  11  CFR 
9004.4(a)(4)(iii),  which  stated  that  100% 
of  salary,  overhead,  and  computer 
expenses  incurred  by  a  campaign  after 
the  end  of  the  expenditure  report  period 
may  be  paid  from  a  GELAC,  and  that 
such  expenditures  will  be  presumed  to 
be  solely  to  ensure  compliance  with  the 
FECA  and  the  Fund  Act.  60  FR  31875 
(June  16,  1995).  This  paragraph  was 
included  in  the  1996  through  1999 
editions  of  the  Code  of  Federal 
Regulations,  but  was  inadvertently 
omitted  fi-om  the  2000  through  2003 
editions.  The  Commission  is  reinstating 
this  important  provision,  with  certain 
revisions  discussed  below,  and  moving 
it  to  11  CFR  9003.3(a)(2)(i)(I).  No 
commenters  addressed  this  rule. 

In  addition,  the  Commission  has 
decided  to  add  primary  election 
winding  down  costs  incurred  after  the 
end  of  the  expenditure  report  period  to 
the  rule  on  permissible  uses  of  GELAC 
funds  at  new  11  CFR  9003.3(a)(2)(i)(I). 
Two  commenters  addressed  this 
proposal.  One  commenter  expressed 
opposition  to  GELACs  in  general  and, 
by  extension,  any  expansion  of 
permissible  uses  of  GELACs.  Another 
commenter  thought  it  unfair  to  permit 
candidates  who  nm  in  both  the  primary 
and  the  general  elections  to  use  GELACs 
to  pay  primary  winding  down  costs, 
while  primary  candidates  who  do  not 
compete  in  the  general  election  are 
required  to  refund  GELAC 
contributions.  This  commenter  also 
faulted  the  use  of  any  GELAC  funds  for 


expenditures  subject  to  the  primary 
expenditure  limit. 

In  reaching  its  decision,  the 
Commission  considered  that  the 
primary  and  general  election  campaign 
conunittees  are  simultaneously  winding 
down  following  the  expenditure  report 
period  and  often  share  salary,  overhead, 
and  computer  expenses.  In  addition,  the 
primary  and  general  election 
committees  often  share  winding  down 
expenses  related  to  legal  and  accounting 
compliance  such  as  attorneys  and 
accountants.  The  regulation  at  11  CFR 
9034.4(a)(3)(iii)  recognizes  that  a 
significant  amount  of  winding  down 
activity  during  this  period  is  related  to 
compliance  and  allows  primary 
campaigns  to  treat  100%  of  salary, 
overhead,  and  computer  costs  during 
this  period  as  legal  and  accounting 
compliance  expenses  exempt  from  the 
expenditure  limitations.  Similarly, 
former  11  CFR  9004.4(a)(4)(iii) 
presumed  these  expenses  were  for 
compliance  and  therefore  exempted 
thern  fi'om  the  general  election 
expenditure  limitation  pursuant  to  1 1 
CFR  9002.11(b)(5).  Permitting  the 
GELAC  to  pay  salary,  overhead,  and 
computer  costs  after  the  end  of  the 
expenditiu^  report  period  for  both  the 
primary  and  general  election 
committees  wiU  allow  candidates  who 
run  in  both  the  primary  and  general 
elections  to  choose  to  pay  these  costs 
from  the  GELAC.  Because  these 
expenses  are  exempt  ft'om  both  the 
primary  and  general  election 
expenditure  limits,  the  concerns  about 
one  publicly  financed  campaign  funding 
another  are  reduced.  Any  primary 
winding  down  costs  not  entitled  to  the 
compliance  exemption  will  be  subject  to 
the  primary  expenditure  limit,  even  if 
paid  by  the  GELAC.  Primary  winding 
down  costs  paid  by  the  GELAC  must  be 
included  on  the  Statement  of  Net 
Outstanding  Campaign  Obligations 
pursuant  to  11  CFR  9034.5(a)(1).  A 
receivable  from  the  GELAC  must  also  be 
listed  for  any  primary  winding  down 
costs  paid  with  GELAC  funds.  11  CFR 
9034.5(a)(2)(iii).  Any  winding  down 
costs  paid  by  the  GELAC  will  not  count 
toward  either  winding  down  limitations 
in  new  11  CFR  9004.11(b)  or  9034.11(b). 

The  Commission  acknowledges  that 
primary  candidates  who  do  not  compete 
in  the  general  election  will  not  have 
GELAC  funds  available  for  their 
winding  down  costs.  This  result  is 
unavoidable,  however,  because  FECA's 
contribution  limits  are  per  election.  See 
2  U.S.C.  441a.  Thus,  contributors  to 
candidates  who  compete  only  in  the 
primary  are  Umited  to  contributing  for 
that  election  only;  while  contributors  to 
candidates  who  compete  in  both  the 
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9003.5.  Section  9003.5  is  being  revised 
to  clarify  that  publicly  funded  general 
election  candidates  must  comply  with 
both  the  general  rules  at  §102. 9(b),  as 
well  as  the  specific  rules  applicable  to 
publicly  funded  general  election 
candidates  governing  the 
documentation  of  disbursements  in  11 
CFR  9003.5(b).  No  commenters 
addressed  this  revision. 

11  CFR  Part  9004— Entitlement  of 
Eligible  Candidates  to  Payments;  Use  of 
Payments 

11  CFR  9004.4— Use  of  Payments; 
Examples  of  Qualified  Campaign 
Expenses  and  Non-Qualified  Campaign 
Expenses 

Section  9004.4,  which  concerns 
qualified  and  non-qualified  campaign 
expenses,  is  being  revised  in  several 
respects.  First,  the  section  heading  for 
11  CFR  9004.4  is  being  modified  to 
indicate  that  it  contains  examples  of 
qualified  campaign  expenses  and  non- 
qualified campaign  expenses.  Previous 
§9004.4(a)(4)(ii)  is  being  renumbered  as 
§9004.4(a)(5)  to  clarify  that  accounts 
payable  costs  are  a  separate  type  of 
qualified  campaign  expense  from 
winding  down  costs.  There  were  no 
comments  on  these  changes. 

Second,  the  rules  on  winding  down 
costs  are  being  moved  from  paragraph 
(a)(4)  to  new  §9004.11.  Revised  11  CFR 
9004.4(a)(4)  provides  that  payments 
from  the  Presidential  Election  Campaign 
Fund  may  be  used  to  defray  winding 
down  costs  pursuant  to  11  CFR  9004.11, 
which  contains  new  rules  on  winding 
down  costs  and  is  discussed  below. 

11  CFR  9004.4(a)l6l— Gifts  and  Bonuses 

The  NPRM  proposed  revising  the 
rules  governing  payment  of  gifts  and 
bonuses  by  general  election  candidates 
at  newly  redesignated  11  CFR 
9004.4(a)(6).  The  rules  allow  gifts  and 
bonuses  to  be  treated  as  qualified 
campaign  expenses  for  general  election 
candidates  if  they  meet  certain 
conditions.  Under  11  CFR  9004.4(a)(6), 
gifts  for  committee  employees, 
consultants  and  volunteers  in 
recognition  of  campaign-related 
activities  or  services  are  limited  to  $150 
per  individual  recipient  and  a  total  of 
$20,000  for  all  gifts.  Monetary  bonuses 
for  employees  and  consultants  in 
recognition  of  campaign-related 
activities  or  services  must  be  provided 
for  pursuant  to  a  written  contract  made 
prior  to  the  general  election  and  must  be 
paid  no  later  than  30  days  after  the  end 
of  the  expenditure  report  period.  Id.  The 
NPRM  sought  comment  as  to  whether  to 
limit  the  amounts  of  gifts  and  bonuses, 
whether  to  retain  the  requirement  of  a 


written  contract  for  monetary  bonuses, 
and  whether  to  create  possible 
additional  or  different  controls. 

The  Commission  has  decided  to 
narrow  the  requirements  with  respect  to 
when  a  written  contract  will  be  required 
for  monetary  bonuses.  Because  the 
Commission  does  not  require  written 
contracts  for  other  employer-employee 
relationships,  the  new  rule  is  more 
narrowly  tailored  to  address  the  purpose 
of  the  restriction.  The  previous 
regulation  was  promulgated  in  reaction 
to  a  publicly  funded  campaign  paying 
large  monetary  bonuses  after  the 
election  upon  discovery  of  excess  public 
funds.  The  new  rule  addresses  that 
abuse  more  directly  while  not  otherwise 
limiting  employment  arrangements,  in 
recognition  of  the  absence  of  an 
incentive  to  waste  public  funds  before 
the  date  of  the  election.  Therefore,  the 
new  rule  requires  a  written  contract 
only  when  monetary  bonuses  are  paid 
after  the  election. 

11  CFR  9004.4(b)(3)— Non-Qualified 
Campaign  Expenses 

Section  9004.4(b)  lists  non-qualified 
campaign  expenses.  Paragraph  (b)(3) 
previously  stated  that  any  expenditures 
incurred  after  the  close  of  the 
expenditure  report  period  were  not 
qualified  campaign  expenses  except  to 
the  extent  permitted  as  winding  down 
costs  or  accounts  payable  under  1 1  CFR 
9004.4(a)(4).  Section  9004.4(b)(3)  is 
being  clarified  to  state  specifically  that 
accounts  payable  pursuant  to  newly 
redesignated  11  CFR  9004.4(a)(5)  and 
winding  down  costs  pursuant  to  new 
§9004.11,  discussed  below,  are 
considered  qualified  campaign 
expenses.  There  were  no  comments  on    ' 
these  changes. 

11  CFR  9004.11— Winding  Down  Costs 

During  the  audit  and  repayment 
process.  Presidential  committees  and 
the  Commission's  auditors  estimate 
costs  associated  with  terminating  the 
campaign  and  complying  with  the  post- 
election requirements  of  the  Fund  Act 
and  FECA,  and  may  sometimes  reach 
substantially  disparate  winding  down 
estimates.  Issues  have  arisen  as  to  the 
appropriate  amounts  and  types  of 
winding  down  expenses  and  as  to  the 
length  of  time  committees  need  to  wind 
down.  These  disputes  have  lengthened 
the  audit  and  repayment  processes  for 
some  campaigns.  Both  actual  and 
estimated  future  winding  down  costs 
are  included  in  a  general  election 
candidate's  Statement  of  Net 
Outstanding  Qualified  Campaign 
Expenses  ("NOQCE").  Consequently,  if 
the  Commission  auditors'  figures  are 
lower  than  the  committee's  estimates,  a 
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dispute  may  arise  in  determining  the 
candidate's  NOQCE  and  any  surplus 
funds  or  resulting  repayment. 
Disallowed  winding  down  expenses  can 
increase  the  amount  of  any  surplus 
funds  and  the  resulting  repayment 
determination,  or  for  primary  election 
candidates,  the  disallowed  expenses  can 
decrease  a  candidate's  entitlement  to 
additional  matching  funds. 

To  avoid  these  disputes  in  the  future, 
the  Commission  has  decided  to  place 
certain  reasonable  restrictions  on  the 
amount  of  public  funds  used  for 
winding  down  expenses.  Thus,  a  new 
rule  in  11  CFR  9004.11  is  being  added 
regarding  general  election  candidates' 
winding  down  expenses.  A  comparable 
new  rule  applicable  to  primary  election 
candidates  is  located  in  new  11  CFR 
9034.11,  which  is  discussed  below. 

11  CFR  9004. n(a)— Definition  of 
"Winding  Down  Costs" 

New  11  CFR  9004.11(a)  contains  the 
definition  of  winding  down  costs 
previously  found  in  1 1  CFR 
9004.4(a)(4).  The  new  definition  is  not 
significantly  changed  from  the  previous 
one,  except  that  it  clarifies  that  winding 
down  costs  include  post-election 
requirements  of  both  FECA  and  the 
Fund  Act. 

11  CFR  9004.11(b)— Winding  Down 
Limitation 

The  NPRM  proposed  two  restrictions 
for  general  election  winding  down  costs: 
a  temporal  restriction  and  a  monetary 
limitation  of  2.5%  of  the  general 
election  spending  limit. 

Several  commenters  opposed  the 
restrictions  proposed  in  the  NPRM. 
Some  believed  publicly  funded 
Presidential  campaigns  do  not  have  an 
incentive  to  inflate  their  winding  down 
expenses  because  primary  candidates 
would  prefer  to  repay  the  ratio  portion 
of  any  surplus  funds,  in  order  to  have 
flexibility  in  spending  the  remaining 
surplus,  and  because  general  election 
candidates  would  prefer  to  use  limited 
public  funds  over  the  course  of  the 
election. 

The  Commission  disagrees.  In  the 
Commission's  experience,  some 
candidates  might  have  incentives  to 
prolong  and  increase  their  winding 
down  activity,  either  to  maximize  their 
entitlement  or  to  consume  any 
remaining  public  funds  while 
minimizing  potential  surplus 
repayments.  Although  primary 
candidates  have  more  flexibility  in 
spending  surplus  funds  after  making  a 
pro  rata  repayment,  this  benefit  is 
outweighed  by  the  possibility  of 
significantly  reducing  a  potential 
repayment  by  contesting  it.  Similarly, 


although  general  election  candidates 
may  not  plan  to  reserve  much  money 
from  active  campaigning  for  winding 
down  expenses,  to  the  extent  some  of 
them  have  remaining  public  funds  after 
the  election,  using  them  for  winding 
down  costs  may  be  preferable  to 
repaying  them. 

One  commenter  noted  that  the 
candidate's  burden  to  demonstrate  and 
document  that  winding  down  costs  are 
qualified  campaign  expenses  to  avoid  a 
repayment  deters  unreasonable  winding 
down  expenses.  Others  pointed  out  that 
winding  down  costs  are  not  necessarily 
related  to  the  amount  of  expenditures 
made  by  a  campaign  emd  that  under- 
funded campaigns  may  have  high 
winding  down  expenses  because  they 
did  not  have  sufficient  funds  for 
compliance  during  the  campaign  and 
might  need  to  spend  more  on  post- 
election record  reconstruction.  Some 
noted  that  the  costs  of  defending  a 
campaign  in  enforcement  matters, 
audits,  repayment  determinations,  and 
other  legal  proceedings  are  unrelated  to 
the  amount  of  the  candidate's 
expenditures,  and  that  complaints  and 
law  suits  may  be  politically  motivated. 
Some  expressed  concern  that  winding 
down  restrictions  would  result  in 
nimierous  surplus  repayments  by 
primary  candidates  after  their  winding 
down  in  excess  of  the  restrictions  is 
disallowed,  and  candidates  would  have 
to  raise  private  funds  to  defend 
themselves  and  defray  winding  down 
costs  long  after  the  election  is  over. 
Another  argument  against  the  winding 
down  limit  was  that  public  funding  is 
intended  to  reduce  reliance  on  private 
contributions  and  that  limiting  winding 
down  while  allowing  winding  down 
costs  to  be  paid  from  the  GELAC  would 
encourage  candidates  to  rely  more 
heavily  upon  private  funds  in  the 
GELAC  to  meet  legitimate  and 
unavoidable  campaign  expenses. 

On  the  other  hand,  one  commenter 
argued  that  the  three  general  election 
campaigns  in  2000  that  wound  down  for 
less  than  the  proposed  limit  show  that 
the  limit  is  unnecessary  because 
candidates  would  only  exceed  the  limit 
under  extraordinary  circumstances. 

1.  Monetary  Limit 

The  (!!ommission  has  decided  to  adopt 
new  11  CFR  9004.11(b),  which 
establishes  a  monetary  limitation  on  the 
total  amount  of  general  election  winding 
down  expenses  that  may  be  paid  for 
with  public  funds.  In  considering  this 
issue,  the  Conunission  reviewed  the 
amounts  spent  for  winding  down  costs 
by  publicly  funded  candidates  during 
the  2000  election  cycle  and  compared 
their  approximate  winding  down  costs 


to  the  proposed  winding  down 
limitation.  Of  three  publicly  funded 
general  election  candidates,  one  would 
have  spent  less  than  1%  of  the 
expenditure  limitation,  the  second 
would  have  spent  less  than  2%  of  his 
expenditures,  while  the  third  would 
have  spent  only  slightly  more  than  the 
winding  down  limitation  of  2.5%  of  the 
expenditure  limitation.  The  last 
committee  paid  some  of  its  winding 
down  expenses  with  GELAC  funds, 
which  reduced  its  winding  down  costs 
to  less  than  2%  of  the  expenditure 
limitation. 

The  "winding  down  limitation"  in 
new  §  9004.11(b)  limits  the  total  amouftt 
of  publicly  funded  winding  down 
expenses  for  general  election  candidates 
to  the  lesser  of:  (1)  2.5%  of  the 
expenditure  limitation;  or  (2)  2.5%  of 
the  total  of:  (A)  the  candidate's 
expenditures  subject  to  the  expenditure 
limitation  as  of  the  end  of  the 
expenditure  report  period;  plus  (B)  the 
candidate's  expenses  exempt  from  the 
expenditure  limitation,  such  as 
fundraising  expenses,  as  of  the  end  of 
the  expenditure  report  period.  Basing 
the  winding  down  limitation  on  a 
candidate's  expenditures  or  on  the 
maximum  expenditure  limitation 
recognizes  that  larger  campaigns  will    . 
generally  have  more  winding  down 
expenses  than  smaller  campaigns. 
Notwithstanding  the  amount 
determined  based  on  these  calculations, 
the  new  rule  permits  all  general  election 
candidates  to  spend  at  least  $100,000  on 
winding  down  costs.  The  $100,000 
allowance  recognizes  that  all  publicly 
funded  committees  incur  certain 
winding  dowu  expenses  related  to  the 
requirements  of  the  audit  and 
repayment  process  that  do  not  vary  with 
the  total  amount  of  the  committees' 
expenditures. 

Based  in  part  on  the  2000  winding 
down  data  and  experience  in  prior 
election  cycles,  the  Commission  is 
satisfied  that  campaigns  can  wind  down 
in  compliance  with  the  2.5%  limit 
without  any  hardship  and  that  the 
limitation  will  affect  only  campaigns 
with  unusually  high  winding  down 
costs.  The  monetary  limitation  is 
necessary  to  ensure  that  publicly  funded 
campaign  committees  wind  down  as 
quickly  and  efficiently  as  possible  and 
do  not  inflate  winding  down  costs  in 
order  to  avoid  a  surplus  repayment  to 
the  United  States  Treasury.  The 
monetary  limitation  establishes  a  fair 
and  readily  determined  amount  to 
ensure  that  all  campaigns  are  treated 
consistently  with  respect  to  winding 
down  costs  and  that  public  funds  are 
used  in  accordance  with  statutory 
purposes. 
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The  Commission  expects  that  most 
PCCs  of  Presidential  candidates  will 
incur  windinj ;  down  expenses 
substantially  )elow  the  new  dollar 
limitations.  Cimpaigns  with  unusually 
high  compliai  ice  costs  may  use  their 
GELAC  or  a  p  rimary  candidate's  private 
hmds  after  nc  public  funds  remain  in 
the  candidate  s  accounts  to  pay  for  such 
expenses.  Pav  ing  winding  down 
expenses  witl  a  GELAC  is  justified 
because  a  larj  e  amount  of  winding 
down  expensi  is  are  related  to 
compliance  ai  id  most  winding  down 
expenses  are  not  directly  related  to 
active  campai  ?ning. 

In  practice,  the  winding  down 
limitation  forrully  funded  major  party 
general  electi(  m  candidates  will  be  the 
maximum  wii  iding  down  limitation, 
2.5%  of  the  expenditure  limitation  for 
general  electii  in  candidates  under 
§  9004.11(b)(1).  This  maximum  winding 
down  limitati  m  is  calculated  based 
upon  a  percer  tage  of  the  general 
election  cand;  date's  expenditure 
limitation  puisuant  to  2  U.S.C.  441a(b), 
similar  to  the  ::alculation  of  the  20% 
fundraising  exemption  or  the  15% 
compliance  e:;emption.  See  11  CFR 
100.146.  100.  52.  and  9002.11(b)(5). 
Currently,  thfl  general  election 
expenditure  1  mitation  is  equal  to 
$72,960.000, !  o  the  2.5%  limit  would 
equal  51,824,1 100." 

In  contrast,  the  winding  down 
limitation  for  most  minor  party  general 
election  cand;  dates  will  equal  2.5%  of 
their  expensei  during  the  expenditure 
report  period  jnder  section 
9004.11(c)(2). '  The  final  rule  addresses 
the  calculatio:  i  of  the  winding  down 
limitation  for  hose  general  election 
candidates  wl  o  may  solicit 
contributions  jy  calculating  the  total  of 
their  expendil  ures  subject  to  the  limit, 
§  9004.11(b)(2  )(i),  plus  their  exempt 
expenses,  §  9(  04.11(b)(2)(ii).  The 
calculation  in  :;ludes  exempt  expenses 
such  as  fundr  lising  and  legal  and 
accounting  co  mpliance  costs  to  reflect 
the  actual  sizt  of  the  campaign  that  is 
winding  dowi  i.  The  fundraising 
exemption  foi  general  election 
candidates  is  ipplicable  only  to  those 
candidates  wl  o  may  accept 
contributions  lo  defray  qualified 
campaign  exp  snses  pursuant  to  26 
U.S.C.  9003(b  (2)  or  9003(c)(2),  i.e.. 
minor  party  c  indidates  and  major  party 
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candidates  who  may  solicit 
contributions  to  make  up  a  deficiency  in 
public  funds  received.  See  11  CFR 
100.152,  9003.3(b)  and  (c).  Those 
general  election  candidates  who  may 
solicit  contributions  may  also  exempt 
legal  and  accounting  compliance 
expenses  from  their  expenditure 
limitations.  See  11  CFR  100,146, 
9003.3(b)  and  (c).  Expenses  for 
transportation  of  Secret  Service  and 
national  seciu-ity  staff  and  media 
transportation  expenses  that  are 
reimbursed  by  the  media  do  not  count 
against  the  expenditure  limitations.  See 
11  CFR  9004.6(a),  9034.6(a).  Thus,  the 
exempt  expenses  considered  under 
§9004.11(c)(2)(ii)  will  include  all  three 
of  the  types  of  exempt  expenses. 

For  purposes  of  calculating  the 
amount  of  the  winding  down  limitation 
under  §9004, 11(b)(2),  a  candidate's 
expenses  will  include  both 
disbursements  and  accounts  payable  as 
of  the  end  of  the  expenditure  report 
period  for  the  following  categories  of 
expenses  (as  listed  on  page  2  of  FEC 
Form  3P):  operating  expenses  (line  23), 
fundraising  (line  25),  exempt  legal  and 
accounting  (line  26),  and  other 
disbursements  (line  29).  The  following 
payments  should  not  be  included  in  the 
expenses  used  to  calculate  the  winding 
down  limitation:  transfers  to  other 
authorized  committees  (line  24).  loan 
repayments  (line  27).  or  contribution 
refunds  (line  28), 

The  winding  down  limitation 
calculation  does  not  include  any 
expenditures  in  excess  of  the  general 
election  candidate's  expenditure 
limitation;  thus,  making  expenditures  or 
accepting  in-kind  contributions  that 
exceed  the  expenditure  limits  would  not 
provide  a  basis  for  an  increased  winding 
down  limitation.  In  addition,  the  new 
rule  restricts  the  expenses  used  to 
calculate  the  winding  down  limitation 
to  the  period  prior  to  the  end  of  a 
general  election  candidate's  expenditure 
report  period  to  prevent  candidates  from 
increasing  their  winding  down 
limitation  by  spending  more  for 
winding  down  e.xpenses. 

2.  Expenses  Subject  to  Winding  Down 
Limitation 

All  expenses  incurred  and  paid  by  a 
candidate  during  the  winding  dotvn 
period,  including  fundraising  costs,  are 
subject  to  the  new  winding  down 
limitation  in  new  11  CFR  9004.11. 
Under  the  new  rule,  the  use  of  public 
funds  to  pay  for  winding  down 
expenses  in  excess  of  these  restrictions 
will  constitute  a  non-qualified  campaign 
expense  that  may  be  subject  to 
repayment.  However,  these  restrictions 
apply  to  the  use  of  public  funds  or  a 


mixture  of  public  and  private  funds  for 
winding  down  costs  and  will  not  limit 
the  payment  of  winding  down  expenses 
from  private  contributions  in  a 
candidate's  GELAC.  Thus,  expenses  for 
legal  and  accounting  compliance  costs 
paid  for  with  public  funds  count  against 
the  winding  down  limitation,  but  any 
winding  down  costs  paid  by  a  GELAC 
do  not. 

11  CFR  9004.11(c)— Allocation  of 
Primary  and  General  Winding  Down 
Costs 

Candidates  who  run  in  both  the 
primary  and  general  elections  must 
allocate  winding  down  expenses 
between  the  primary  and  general 
election  campaigns.  This  can  be 
complicated  during  the  period  after  the 
general  election  because  both  campaigns 
are  winding  down  simultaneously,  often 
using  the  same  staff,  offices,  equipment, 
vendors  and  legal  representatives.  To 
simplify  the  allocation,  the  NPRM 
proposed  that  committees  could  divide 
winding  down  costs  between  the 
primary  and  general  campaigns  using 
any  allocation  method,  including 
allowing  either  the  primary  or  the 
general  campaign  to  pay  100%  of 
winding  down  expenses. 

One  commenter  advocated  allowing 
campaigns  to  use  any  reasonable 
method  that  would  require  expenses 
indisputably  related  to  one  election  be 
paid  as  winding  down  expenses  of  that 
election  while  shared  winding  down 
expenses  such  as  legal  fees  could  be 
allocated  on  any  reasonable  basis 
reflecting  a  good-faith  estimate. 

The  final  rules  in  new  1 1  CFR 
9004.11(c)  allow  a  candidate  who  runs 
in  both  the  primary  and  general  election 
to  divide  winding  down  costs  between 
the  primary  and  general  campaigns' 
using  any  reasonable  allocation  method. 
The  final  rule  also  specifies  that  an 
allocation  method  will  be  considered 
reasonable  if  it  divides  the  total  winding 
down  costs  between  the  primary  and 
general  election  committees  and  results 
in  no  less  than  one  third  of  total 
winding  down  costs  allocated  to  each 
committee.  With  this  provision,  the 
Commission  has  created  a  range  of 
winding  down  cost  allocations  between 
a  candidate's  primary  and  general 
election  authorized  committees  that  will 
be  considered  per  se  to  be  the  result  of 
a  reasonable  method  and  therefore  in 
compliance  with  this  requirement.  If 
particular  circumstances  require  a 
candidate  to  allocate  winding  down 
costs  so  that  one  of  the  two  committees 
is  allocated  less  than  one  third  of  the 
total  costs,  with  the  other  necessarily 
being  allocated  more  than  two  thirds, 
those  conunittees  will  be  required  to 
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demonstrate  that  their  allocation 
method  was  reasonable.  This  new  rule 
will  give  candidates  the  flexibility  to 
allocate  their  winding  down  expenses 
based  on  the  particular  circumstances  of 
their  campaigns.  Winding  down  activity 
for  some  candidates  may  be  largely  or 
entirely  focused  on  one  election.  For 
example,  candidates  who  do  not  receive 
public  funds  for  the  general  election 
might  concentrate  winding  down 
activity  on  their  publicly  funded 
primary  coimnittee.  In  addition, 
candidates  might  concentrate  winding 
down  efforts  and  expenses  on  the 
committee  that  must  address  more 
difficult  and  complex  issues  in  the  audit 
and  repayment  process  or  that  have 
larger  potential  repayments.  Any 
winding  down  costs  paid  by  the  GELAC 
can  be  allocated  to  either  the  primary  or 
the  general  election  committees  for  this 
piu-pose,  although  they  will  not  count 
toward  either  winding  down  limitation 
in  new  11  CFR  9004.11(b)  or  9034.11(b), 

Temporal  Limits 

The  NPRM  proposed  a  temporal 
restriction  on  winding  down  expenses, 
the  "winding  down  period,"  based  on 
the  length  of  a  committee's  audit  and 
repayment  process,  including  the 
administrative  review  of  the  repayment 
determination.  Several  commenters 
opposed  these  temporal  limits  because 
after  the  expiration  of  this  period, 
campaigns  may  be  involved  in 
enforcement  actions,  repayment 
determination  court  challenges, 
investigations  by  other  government 
entities,  or  other  lawsuits. 

The  Conunission  believes  that  the 
winding  down  monetary  limitation  will 
be  sufficient  to  address  its  concerns  that 
winding  dowTi  be  completed 
expeditiously.  Therefore,  the 
Commission  has  decided  not  to  include 
any  temporal  limitation  in  the  final  rule 
at  11  CFR  9004.11.  Because  the 
Commission  is  not  including  the 
temporal  limit  in  the  final  rule,  it  is  also 
not  making  the  conforming  changes 
proposed  in  the  NPRM  to  11  CFR 
9004.9(a)(4)  and  9034.5(b)(2)  that  would 
have  referred  to  the  winding  down 
period  in  the  sections  discussing 
NOQCE  and  NOCO  statements. 

Other  Winding  Down  Proposals 

The  NPRM  also  proposed  increasing 
allowable  winding  down  expenses  to 
reflect  the  number  of  compliance 
actions  involving  a  Presidential 
candidate's  campaign  conunittee. 

One  comments  stated  that  the 
Commission  should  not  limit  the  use  of 
public  funds  for  costs  related  to 
compliance  actions  because  candidates 
do  not  elect  these  expenses,  and  the 


compliance  process  is  often  used  for 
political  ends.  This  commenter  further 
noted  that  campaigns  and  the 
Commission  regularly  dispute  factual 
and  legal  issues,  and  responding  to  a 
compliance  matter  is  an  imwanted 
diversion  that  does  not  advance  the 
candidate's  campaign.  The  commenter 
also  suggested  that  candidates  should 
have  the  option  of  a  separate  legal 
defense  account  similar  to  a  GELAC.  In 
addition,  this  commenter  suggested  that 
recent  changes  to  the  public  financing 
rules,  such  as  the  limitation  on  the 
timing  for  creating  a  GELAC,  limiting 
legal  and  compliance  costs  to  15%  of 
the  primary  spending  limit  and  the  new 
limits  on  winding  down  costs, 
discourage  spending  money  on 
compliance. 

As  discussed  above,  winding  down 
costs  resulting  from  compliance  actions 
were  considered  in  determining  the 
winding  down  limitations.  This  new 
rule  allows  candidates  to  classify 
compliance  matters  arising  from  the 
campaign  as  winding  down  costs.  To 
the  extent  that  such  costs  fall  within  the 
specified  limitations,  candidates  may 
use  public  funds  to  pay  for  them.  This 
rule  is  consistent  with  the  Commission's 
prior  practice.  In  addition,  new  11  CFR 
9004.11(a)  clarifies  that  winding  down 
costs  include  the  costs  of  complying 
with  both  the  FECA  and  the  Fund  Act 
[e.g.,  costs  related  to  the  audit  and 
repayment  processes  and  reporting  and 
recordkeeping,  as  well  as  costs  incurred 
in  responding  to  compliance  matters).  If 
a  general  election  candidate  exceeds  the 
winding  down  limitations,  private  funds 
will  be  available  through  their  GELAC 
for  compliance  expenses  related  to 
enforcement  matters.  For  primary 
candidates,  private  funds  will  be 
available  once  the  public  funds  in  the 
candidates'  accounts  have  been 
exhausted. 

Combining  Primary  and  General 
Winding  Down  Limitations 

The  Commission  also  considered 
whether  to  allow  candidates  who  accept 
public  funds  for  both  the  primary  and 
general  elections  to  combine  their 
primary  and  general  election  winding 
down  limitations  into  a  joint  monetary 
limit  for  the  total  winding  down 
expenses  of  both  committees.  The 
Commission  decided  not  to  make  this 
change  because  primary  and  general 
election  winding  down  expenses  are 
legally  distinct  and  a  candidate's 
primary  and  general  election 
committees  are  generally  treated  as 
separate  entities;  thus,  they  should  be 
required  to  adhere  to  separate  winding 
down  limitations.  See  new  11  CFR 
9004.11(a)  and  9034.11(a). 


Alternative  Proposals  to  Winding  Down 
Restrictions 

The  NPRM  sought  comment  on 
disallowing  the  use  of  public  fluids  to 
pay  any  winding  down  costs.  Under 
such  an  alternative,  a  primarj'  election 
candidate  would  not  have  been 
permitted  to  use  public  funds  to  pay  for 
any  expenses  incurred  after  the 
candidate's  DOI  or  any  expenses  for 
goods  or  services  to  be  used  after  the 
DOI.  A  general  election  candidate 
would  not  have  been  permitted  to  use 
public  funds  to  pay  for  any  expenses 
incmred  after  the  end  of  the 
expenditiu-e  report  period  or  any 
expenses  for  goods  or  services  to  be 
used  after  the  end  of  the  expenditure 
report  period. 

Two  commenters  opposed  this 
proposal.  One  commenter  argued  that 
26  U.S.C.  9038(b)(3),  which  requires 
candidates  to  retain  matching  funds  "for 
the  liquidation  of  all  obligations  to  pay 
qualified  campaign  expenses  for  a 
period  not  exceeding  6  months  after  the 
end  of  the  matching  payment  period" 
and  "promptly"  to  repay  a  ratio  of  any 
siu"plus  funds,  is  not  determinative  as  to 
whether  winding  down  costs  are 
qualified  campaign  expenses  because 
the  statute  contemplates  a  completely 
different  system  than  the  ciurent  audit 
process  administered  by  the 
Commission,  This  commenter  asserted 
that  the  statute  envisioned  that  all 
issues  related  to  the  campaign, 
including  the  audit,  repayment  and 
enforcement  matters  would  conclude 
within  six  months  and  advocated  a 
complete  overhaul  of  the  audit  and 
related  enforcement  process  if  winding 
down  costs  were  to  be  limited.  Another 
commenter  stated  that  winding  down 
expenses  are  unavoidable  costs  of  a 
campaign,  and  that  changing  the  rules 
would  make  candidates  spend  more 
time  raising  private  funds  to  pay  for 
these  unavoidable  costs,  which  could 
prolong  the  life  of  losing  campaigns  that 
must  seek  contributions  to  pay  winding 
down  costs. 

The  Commission  is  retaining  its  long- 
standing treatment  of  winding  down 
costs  as  qualified  campaign  expenses. 
Although  winding  down  costs  ire  a 
category  of  qualified  campaign  expenses 
not  specifically  identified  in  the  Fund 
Act  or  the  Matching  Payment  Act,  it  is 
necessary  to  allow  them  to  ensure  that 
candidates  may  respond  adequately 
duiring  the  audit,  repayment  and 
enforcement  processes. 

The  NPRM  also  presented  a  second 
alternative  approach  to  winding  dowm 
costs  which  would  have  more  precisely 
delineated  the  types  of  winding  down 
costs  that  are  permissible,  consisting  of 
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11  CFR  Part  q008— Federal  Financing 
of  Presidential  Nominating  Conventions 

11  CFR  9008..f— Eligibility  for  Payments: 
Registration  a  nd  Reporting 

The  Commi  ssion  has  decided  to 
revise  the  con  vention  committee 
reporting  reqi  irements  in  1 1  CFR 
9008.3  to  reqi  ire  convention 
committees  tc  submit  a  copy  of  all 
written  contrc  cts  and  agreements  they 
make  with  th(  cities,  counties,"  or  States 
hosting  the  cc  nvention  or  any  host 
committee  or  municipal  fund.  See  new 
11  CFR  9008.;i(b)(l)(ii).  Convention  ' 
committees,  h  ost  committees,  and 
municipal  fur  ds  are  also  required  to 
submit  any  siiisequent  modifications  to 
a  previous  contract  or  agreement. 

The  Commission  believes  that  it  is 
necessary  to  h  ave  copies  of  all  such 
agreements  in  order  to  understand  fully 
the  obligation*  that  each  of  those 
entities  has  aj  reed  to  assume  with 
respect  to  the  convention.  Such 
contracts  mus  t  be  submitted  with  the 
report  for  the  ipplicable  reporting 
period.  Related  changes  are  also  being 
made  to  the  h  )st  committee  and 
municipal  furd  reporting  requirements. 
See  Explanati  m  and  Justification  for  11 
CFR  9008.51,  jelow.  The  wording  of  the 
final  rule  is  b«  ing  slightly  clarified  fi-om 
the  proposed  ule,  which  was  not 
addressed  by.  my  of  the  commenters. 


11  CFR  9008.7(a)(4)(xii)—Use  of 
Funds — Gifts  and  Bonuses 

The  NPRM  sought  comment  on 
revising  the  rules  governing  the 
payment  of  gifts  and  bonuses  by 
primary  and  general  election  candidates 
and  by  convention  committees.  The 
Commission  has  decided  to  make 
changes  to  11  CFR  9008.7(a)(4)(xii). 
governing  gifts  and  bonuses  for 
convention  committees,  to  make  that 
section  more  consistent  with  the  rules 
governing  primary  and  general  election 
committees.  See  newly  redesignated  11 
CFR  9004.4(a)(6)  and  9034.4(a)(5). 
Specifically,  the  structure  of  the  section 
is  being  changed  to  separate  the 
requirements  for  gifts  fi-om  those  for 
bonuses.  The  new  paragraph  on  bonuses 
requires  that  bonuses  paid  after  the  last 
date  of  the  convention  to  committee 
staff  and  consultants  in  recognition  of 
convention-related  activities  or  services 
must  be  provided  for  pursuant  to  a 
written  contract  made  prior  to  the  date 
of  the  convention,  and  must  be  paid  no 
later  than  30  days  after  the  convention. 

1 1  CFR  9008.8— Limitation  of 
Expenditures 

The  NPRM  proposed  two  revisions  to 
11  CFR  9008.8.  The  first  proposal  was 
to  revise  references  in  the  title  and  text 
of  paragraph  (b)(2)  to  reflect  the 
proposed  new  definition  of  "municipal 
fund"  in  11  CFR  9008.50(c).  68  FR  at 
18508.  As  explained  below,  the 
Commission  is  adopting  the  proposed 
definition  of  "municipal  fund."  See 
Explanation  and  Justification  for  new  11 
CFR  9008.50(c).  Thus,  the  Commission 
is  revising  11  CFR  9008.a(b)(2)  to 
change  the  references  in  this  provision 
from  "municipal  corporations"  to 
"municipal  funds."  The  NPRM  also 
proposed  deleting  "government 
agencies."  However,  because  some  State 
or  local  governments  may  directly  make 
convention  expenditures,  the  references 
to  government  agencies  are  retained. 

The  second  proposal  in  the  NPRM 
was  to  revise  11  CFR  9008.8(b)(4)(ii)(B) 
to  permit  convention  committees  to 
establish  separate  legal  and  accounting 
compliance  funds  ("CLAF").  68  FR  at 
18512.  Under  this  proposal, 
contributions  to  CLAFs  would  only 
have  been  permitted  to  be  used  to  pay 
for  legal  and  accounting  services  related 
to  compliance  with  FECA  and  the  Fund 
Act.  Disbursements  ft'om  the  CLAF  for 
legal  and  accounting  compliance 
services  would  not  have  been 
considered  "expenditures"  and, 
therefore,  would  not  have  counted 
against  the  convention  committee's 
expenditure  limit  in  11  CFR  9008.8.  The 
CLAF  would  have  had  a  separate 


contribution  limit  from  the  national 
committee's  limit. 

The  NPRM  also  sought  comment  on 
the  contribution  limit  that  should  apply 
to  contributors  who  wish  to  contribute 
to  both  the  CLAF  and  to  the  political 
committees  established  and  maintained 
by  the  same  national  political  party.  The 
only  commenter  to  address  this  issue 
argued  that  allowing  convention 
committees  to  establish  CLAFs  would 
amoimt  to  effectively  doubling  the 
national  party  contribution  limit  in  2 
U.S.C.  441a(a)(l)(B)  by  allowing  a  donor 
to  make  two  contributions  up  to  the 
national  party  limit,  one  to  the  national 
party  itself  and  the  other  to  the  CLAF. 
The  commenter  challenged  the 
Commission's  authority  to  allow 
convention  committees  to  establish 
CLAFs  because  the  receipt  of  public 
money  by  convention  committees  is 
conditioned  on  their  abiding  by  set 
spending  limits.  The  commenter  also 
asserted  that  CLAFs  would  allow  "the 
infusion  of  private  money  into  a  system 
where  Congress  intended  the  party 
spending  to  be  fully  financed  with 
public  funds." 

The  Commission  has  decided  that 
permitting  the  national  party 
committers  to  pay  compliance  expenses 
of  the  convention  committee  under  11 
CFR  9008.8(b)(4)(ii)  adequately 
addresses  this  issue.  Therefore,  the 
Commission  has  decided  not  to  allow 
convention  committees  to  establish 
separate  legal  and  accounting 
compliance  funds  as  proposed  in  the 
NPRM. 

In  addition  to  the  proposals  in  the 
NPRM,  the  Commission  is  revising  11 
CFR  9008.8(b)(4)(ii)(B),  which 
previously  stated  the  contribution  limits 
for  contributions  to  national  political 
party  committees  from  persons  and  from 
multicaijdidate  committees.  BCRA 
amended  the  first  of  those  two  limits 
and  indexed  the  limitation  to  inflation. 
Therefore,  the  Commission  is  revising 
the  regulation  to  refer  to  the  amounts 
permitted  under  11  CFR  110.1(c)  and 
110.2(c). 

11  CFR  9008.10— Documentation  of 
Disbursements;  Net  Outstanding 
Convention  Expenses 

The  requirements  for  the 
documentation  of  disbursements 
applicable  to  all  committees  are 
described  in  11  CFR  102.9(b). 
Additional  documentation  requirements 
for  publicly  funded  convention 
committees  are  set  forth  in  1 1  CFR 
9008.10.  The  introductory  language  in 
section  9008.10  is  being  revised  to  state 
that  the  requirements  in  this  section  are 
in  addition  to  the  requirements  of  1 1 
CFR  102.9(b)  governing  the 
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documentation  of  disbursements. 
Adding  this  reference  to  1 1  CFR 
102.9(b)  will  assist  the  reader  in  locating 
these  other  pertinent  provisions. 

11  CFR  9008.12— Repayments 

The  Commission  is  revising  1 1  CFR 
9008.12(b)(7)  to  reflect  changes  in  other 
portions  of  the  convention  regulations. 
First,  two  references  within  paragraph 
(b)(7)  are  being  changed  to  reflect  the 
new  definition  of  "municipal  fund"  in 
11  CFR  9008.50(c).  See  Explanation  and 
Justification  for  11  CFR  9008.50,  below. 

Second,  the  Commission  is  deleting 
the  final  clause  in  paragraph  (b)(7), 
which  had  identified  donations  from  a 
nonlocal  businesses  as  impermissible 
host  committee/municipal  fund 
contributions,  to  reflect  its  deletion  of 
the  requirement  in  11  CFTl  9008.52(c) 
and  11  CFR  9008.53(b)  that  only  local 
entities  and  individuals  may  make 
donations  to  host  committees  and 
municipal  funds  to  defray  convention 
expenses.  See  Explanation  and 
Justification  for  11  CFR  9008.52  and  11 
CFR  9008.53,  below.  The  final  rules 
substantially  follow  the  proposed  rules, 
which  were  not  addressed  by  any  of  the 
commenters. 

Subpart  B — Host  Committees  and 
Municipal  Funds  Representing  a 
Convention  City 

11  CFR  9008.50— Scope  and  Definitions 

The  NPRM  noted  that  host 
committees  and  municipal  funds  have 
evolved  to  the  point  where  their  roles  in 
convention  financing  are  increasingly 
similar  but  the  Commission's  rules  had 
treated  them  differently.  68  FR  at  18507. 
The  NPRM  sought  public  comment  on 
whether  host  committees  and  municipal 
funds  should  be  treated  the  same. 

One  discrepancy  in  the  regulations 
relating  to  host  committees  and 
municipal  funds  was  that  the  rules 
defined  "host  committee,"  in  11  CFR 
9008.52(a),  but  did  not  define 
"municipal  fund."  68  FR  at  18507-08. 
The  NPRM  proposed  to  add  a  definition 
of  "municipal  fund"  in  new  paragraph 
(c)  of  11  CFR  9008.50,  and  to  move  the 
definition  of  "host  committee"  from  11 
CFR  9008.52(a)  to  paragraph  (b)  of  11 
CFR  9008.50.  The  proposal  defined  a 
"municipal  fund"  as  "any  separate  fund 
or  account  of  a  government  agency, 
municipality,  or  mimicipal  corporation 
whose  principal  purpose  is  the 
encouragement  of  conmierce  in  the 
municipality  and  whose.receipt  and  use 
■of  funds  is  subject  to  control  of  officials 
of  the  State  or  local  goverimient." 

The  NPRM  stated  that  any  municipal 
fund  that  accepted  donations  and  made 
disbursements  related  to  convention 


activities  would  be  required,  under  the 
proposed  definition,  to  use  a  separate 
account  for  such  purposes.  Comment 
was  sought  on  whether  any  other 
restrictions  should  be  imposed  on 
municipal  funds  to  ensure  that  funds 
received  or  disbursed  by  municipal 
funds  are  used  solely  for  the  purpose  of 
promoting  the  city  and  its  commerce, 
such  as  limiting  them  to  accounts 
subject  to  audit  by  State  or  local  public 
agencies. 

No  commenters  addressed  this  topic. 
The  Commission  believes  that  it  is 
helpful  to  add  a  definition  of 
"municipal  fund."  Accordingly,  the 
Commission  has  decided  to  adopt  the 
proposed  definition  of  "municipal 
fund,"  which  is  located  in  paragraph  (c) 
of  11  CFR  9008.50.  This  provision 
defines  a  municipal  fund  as  a  fund  or 
account  of  a  govenmient  agency, 
mimicipality,  or  municipal  corporation. 

The  definition  distinguishes  a 
municipal  fund  from  a  host  committee, 
in  part,  by  limiting  municipal  funds  to 
those  funds  or  accounts  of  a  government 
agency,  municipality,  or  municipal 
corporation,  and  "whose  receipt  and  use 
of  fimds  is  subject  to  the  control  of 
officials  of  the  State  or  local 
government."  When  engaged  in 
activities  that  promote  an  area  and  its 
commerce.  State  and  local  governments 
participate  in  a  wide  variety  of 
organizations  that  often  permit  the 
private  sector  to  participate  in  some 
role.  The  Commission  intends  that 
municipal  funds  will  be  limited  to  the 
group  of  such  organizations  whose 
funds  are  under  the  control  of  State  or 
local  government  officials  acting  in  their 
official  capacities  when  they  receive 
and  disburse  funds.  Any  organizational 
structure  that  includes  public  officials 
in  some  capacity  but  does  not  keep  the 
funds  under  governmental  control 
cannot  qualify  as  a  municipal  fund,  but 
may  qualify  as  a  host  committee.  For 
example,  if  a  local  civic  association 
includes  a  city's  mayor  as  an  officer,  but 
the  association's  funds  are  not 
maintained  in  a  city  account,  the  local 
civic  association  could  not  be  a 
municipal  fund,  but  it  could  be  a  host 
committee,  if  it  met  the  requirements  of 
new  11  CFR  9008.50(b). 

The  Commission  has  decided  to  move 
the  definition  of  "host  committee"  to 
paiagraph  (b)  of  11  CFR  9008.50,  so  that 
the  definitions  are  grouped  together. 

11  CFR  9008.51— Registration  and 
Reports 

11  CFR  9008.51(a)(1)— Registration 
Requirements 

The  Commission  has  decided  to  make 
a  number  of  changes  to  the  host 


committee  and  municipal  fund 
registration  and  reporting  requirements. 
With  respect  to  the  registration 
requirements,  11  CFR  9008.51(a)  is 
being  revised  to  require  host  committees 
and  muinicipal  funds  to  file  FEC  Form 
1  (Statement  of  Organization)  within  ten 
days  of  the  date  on  which  the  national 
party  chooses  the  convention  cify  or  ten 
days  after  the  host  committee  or 
municipal  fund  is  formed,  whichever 
date  occurs  later. 

These  new  registration  requirements 
differ  from  the  former  requirements  in 
two  respects.  First,  the  former  provision 
required  host  committees  and  municipal 
funds  to  file  a  "Convention  Registration 
Form,"  not  a  Statement  of  Organization. 
Second,  the  former  provision  required 
host  committees  and  municipal  funds  to 
register  within  ten  days  of  the  date  on 
which  the  party  selected  the  convention 
city. 

The  NPRM  sought  comment  on  the 
change  in  the  registration  deadline,  as 
well  as  an  alternative  deadline  that 
would  have  required  host  committees 
and  municipal  funds  to  register  within 
10  days  of  when  they  first  solicit  or 
accept  donations  or  make  disbursements 
for  convention  activities.  No 
commenters  specifically  addressed  the 
proposed  changes  to  the  host  committee 
and  municipal  fund  registration 
requirements  in  11  CFR  9008.51(a). 

With  respect  to  the  proposal  to 
require  host  committees  and  municipal 
funds  to  register  using  FEC  Form  1 ,  the 
Commission  notes  that  host  committees 
and  municipal  funds  typically  use  this 
form  already.  Therefore,  the 
Commission  has  decided  to  adopt  the 
proposed  change  requiring  host 
committees  and  municipal  funds  to 
register  using  Form  i . 

The  Commission  is  adopting  the 
proposal  to  require  host  committees  and 
municipal  funds  to  file  within  10  days 
of  their  formation  or  within  10  days  of 
convention  city  selection,  whichever 
date  occurs  later.  This  change  represents 
a  more  realistic  timeframe,  in  that  it 
accounts  for  the  possibility  that  not  all 
host  committees  or  municipal  funds  are 
established  within  10  days  of  when  the 
convention  city  is  selected.  The 
Commission  is  not  adopting  the 
alternative  that  would  have  required 
host  committees  and  municipal  funds  to 
register  within  10  days  of  soliciting, 
accepting,  or  disbiu-sing  funds  for 
convention  activities.  The  alternative 
could  have  made  it  difficult  to 
determine  when  particular  host 
committee  or  municipal  fund 
registration  statements  would  actually 
be  due. . 
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11  CFR  9008.1  1(b)— Reporting 
Requirements 

The  NPRM  iroposed  a  number  of 
changes  to  th(  reporting  requirements 
applicable  to  lost  committees  and 
municipal  fui  ds  in  11  CFR  9008.51(b) 
and  (c).  First,  the  NPRM  proposed  to 
apply  the  sam  e  reporting  requirements 
to  both  host  ci  )mmittees  and  municipal 
funds.  Under  previous  Commission 
regulations,  d  fferent  reporting 
requirements  ipplied  to  host 
committees  and  municipal  funds.  While 
host  committe  es  were  required  to  file  a 
post  conventii  )n  report  on  FEC  Form  4, 
municipal  fur  ds  were  only  required  to 
file  a  post  con  vention  letter,  which  did 
not  need  to  co  ntain  all  of  the 
information  n  quired  on  FEC  Form  4. 
Compare  font  er  11  CFR  9008.51(b)(1) 
with  former  1    CFR  9008.51(c).  In 
addition,  host  committees  were  required 
to  continue  fil  ing  quarterly  reports  as 
long  as  they  ci  )ntinued  to  accept  funds 
or  make  disbu  rsements  after  filing  the 
post  convention  report,  but  municipal 
funds  were  not  subject  to  such  a 
requirement.  Former  11  CFR 
9008.51(b)(2).|Furthermore,  host 
committees  were  required  to  file  a  final 
report  within  11 0  days  of  ceasing 


reportable  activity,  but  municipal  funds 
were  not.  Former  11  CFR  9008.51(b)(3). 

One  commenter  contended  that  it  was 
in  the  public  interest  to  require 
municipal  funds  to  file  reports  with  the 
.  same  frequency  and  containing  the  same 
level  of  detail  regarding  receipts  and 
disbursements  as  those  filed  by  host 
committees.  The  Commission  agrees, 
especially  because  it  is  dropping  the 
former  restrictions  on  municipal  fund 
fundraising  and  permitting  municipal 
funds  to  accept  donations  under  the 
same  conditions  as  host  committees.  See 
Explanation  and  Justification  for  1 1  CFR 
9008.53.  Accordingly,  the  Commission 
is  revising  11  CFR  9008.51  to  state  that 
the  reporting  provisions  in  paragraphs 
(b)(1),  (2),  and  (3)  apply  to  both  host 
committees  and  municipal  funds. 

The  NPRM  also  proposed  two  other 
changes  to  the  host  committee  reporting 
requirements  in  11  CFR  9008.51(b)(1). 
First,  noting  that  paragraph  (b)(1)  of 
§  9008.51  did  not  provide  a  date  for  the 
close  of  books  for  host  committees'  post- 
convention  reports,  the  NPRM  proposed 
revising  11  CFR  9008.51(b)(1)  to  set  the 
close  of  books  as  15  days  prior  to  the 
date  of  filing.  No  commenters 
specifically  addressed  this  date.  The 
Commission  believes  that  the  proposed 
time  frame  is  reasonable,  in  that  it 
should  provide  sufficient  time  for  host 
committees  and  municipal  funds  to 
prepare  their  reports.  In  addition,  the 
Commission  believes  that  it  makes  sense 
to  apply  the  same  time  frame  to  host 
committees  and  municipal  fund  reports 
that  currently  applies  to  convention 
committee  reports  imder  11  CFR 
9008.3(b)(2)(ii).  Accordingly,  the 
Commission  is  revising  1 1  CFR 
9008.51(b)(1)  to  establish  the  close  of 
books  for  host  committee  and  municipal 
fund  reports  as  15  days  prior  to  the  due 
date  for  filing  these  reports. 

Second,  the  NPRM  proposed  revising 
11  CFR  9008.51(b)(1)  to  require  that 
reports  filed  pursuant  to  2  U.S.C.  437 
must  contain  the  information  specified 
in  11  CFR  part  104.  The  statutory 
authority  for  11  CFR  part  104  is  based 
in  2  U.S.C.  434.  Host  committee  and 
municipal  fund  reporting  is  required  by 
2  U.S.C.  437,  which  explicitly  allows 
the  Commission  to  require  a  "full  and 
complete  financial  statement,  in  such 
form  and  detail  as  it  may  prescribe." 
Requiring  host  committee  and 
municipal  fund  reports  to  be  presented 
in  the  same  format  as  other  reports  that 
are  filed  with  the  Commission 
significantly  enhances  the  public 
disclosure  of  convention-related 
financial  activity.  No  commenters 
addressed  this  proposed  change. 
Accordingly,  the  Commission  is  revising 
11  CFR  9008.51(b)(1)  to  state  that  host 


committee  and  municipal  fund  post- 
convention  reports  must  "disclose  all 
the  information  required  by  1 1  CFR  part 
104." 

The  NPRM  also  sought  comment  on  • 
whether  requiring  host  committees  and 
municipeil  funds  to  file  quarterly  reports 
after  the  60-day  post-convention  report 
is  required  by  and  consistent  with  2 
U.S.C.  437,  which  refers  to  a  single 
financial  statement.  No  commentws 
addressed  this  question. 

The  Commission  concludes  that  it 
does  have  the  authority  to  require 
further  reports  by  municipal  funds. 
Section  437  states  that  host  committees 
and  municipal  funds  must,  "within  60 
days  following  the  end  of  the 
convention  (but  not  later  than  20  days 
prior  to  the  date  on  which  presidential 
and  vice-presidential  electors  are 
chosen),  file  with  the  Commission  a  full 
and  complete  financial  statement,  in 
such  form  and  detail  as  [the 
Commission]  may  prescribe,  of  the 
sources  fi'om  which  it  derived  its  funds, 
and  the  purpose  for  which  such  funds 
were  expended."  2  U.S.C.  437.  The 
Commission's  experience  with 
convention  financing  indicates  that  it  is 
often  not  possible  for  host  committees 
and  municipal  funds  to  provide  a  full 
and  complete  financial  statement  within 
the  prescribed  time  frame  because 
receipts  and  invoices  pertaining  to  the 
convention  tend  to  continue  to  arrive 
after  the  convention  has  ended  and  even 
after  the  November  general  election.  The 
Commission  believes  that  2  U.S.C.  437 
in  conjunction  with  26  U.S.C.  9009, 
which  grants  the  Commission  the 
authority  to  require  the  submission  of 
"such  books,  records,  and  information, 
as  it  deems  necessary  to  carry  out  the 
functions  and  duties  imposed  on  it  by 
this  chapter,"  provides  the  Commission 
with  sufficient  statutory  authority  to 
require  both  host  committees  and 
municipal  funds  to  continue  filing 
reports  with  the  Commission  as  long  as 
they  receive  or  spend  funds  relating  to 
the  conventions.  Furthermore,  the 
Commission  notes  that  the  reporting 
obligation  beyond  the  initial  report  is 
expressly  conditioned  on  further 
convention-related  activity,  which 
means  that  the  obligation  will  only 
apply  when  the  initial  report  is  not  a 
"full  and  complete  financial  statement," 
as  required  by  2  U.S.C.  437. 

The  NPRM  also  sought  comment  on 
the  form  that  convention  committees, 
host  committees,  and  mimicipal  funds 
should  be  required  to  use  for  their 
reports.  Convention  committees  and 
host  committees  were  required  to  report 
using  FEC  Form  4,  while  municipal 
funds  were  not  required  to  use  any 
particular  form.  See  11  CFR 
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9008.3(b)(2)(i)  (convention  committees); 
former  11  CFR  9008.51(b)(1)  (host 
committees);  and  former  11  CFR 
9008.51(c)  (municipal  funds).  The 
NPRM  indicated  that  the  Commission 
was  considering  requiring  convention 
committees,  host  committees,  and 
mimicipal  funds  to  use  FEC  Form  3P 
instead  of  FEC  Form  4.  FEC  Form  3P  is 
the  report  of  receipts  and  disbursements 
filed  by  Presidential  and  Vice- 
Presidential  candidates. 

No  commenters  specifically  addressed 
this  issue.  Given  the  familiarity  that 
convention  committees  already  have 
with  FEC  Form  4,  the  Commission  has 
decided  that  the  most  prudent  course  is 
to  continue  requiring  convention 
committees  and  host  committees  to  file 
FEC  Form  4.  Accordingly,  the 
Commission  has  decided  to  retain  the 
references  to  Form  4  in  11  CFR 
9008.3(b)(2)(i)  and  revised  11  CFR 
9008.51(b)(1).  The  requirement  to  file 
using  FEC  Form  4  will  also  apply  to 
municipal  funds.  This  is  consistent  with 
the  Commission's  other  parallel 
treatment  of  host  conunittees  and 
municipal  funds  as  similar. 

11  CFR  9008.51(c)— Post  Convention 
Statements  by  State  and  Local 
Government  Agencies 

States,  cities,  and  other  local 
government  agencies  often  provide 
facilities  and  services  to  Presidential 
nominating  conventions  under  11  CFR 
9008.53,  which  are  in  addition  to  what 
may  be  provided  by  a  separate 
mimicipal  fund.  When  States,  cities  and 
local  governments  provide  such 
facilities  and  services,  they  generally 
file  letters  with  the  Commission 
identifying  the  categories  of  facilities 
and  services  provided  for  the 
convention  and  the  origin  of  the  funds 
used  for  such  facilities  and  services 
under  11  CFR  9008.51(c).  Because  the 
NPRM  proposed  that  municipal  funds 
would  be  made  subject  to  the  same 
reporting  requirements  as  host 
committees  under  11  CFR  9008.51(b), 
the  NPRM  proposed  deleting  11  CFR 
9008.51(c).  No  comments  were  received 
on  this  issue. 

The  Commission  has  decided, 
instead,  to  retain  11  CFR  9008.51(c)  and 
revise  it  to  require  these  letters  to  be 
filed  only  by  those  government  agencies 
at  the  State,  municipal,  or  local  levels, 
or  any  other  political  subdivision,  that 
use  their  general  revenues  to  provide 
convention  facilities  or  services 
pursuant  to  11  CFR  9008.53.  If  a  city 
directly  makes  convention  expenditures 
with  its  owm  funds,  it  must  report  under 
11  CFR  9008.51(c)  but  would  not  be 
required  to  report  the  same  transactions 


on  a  municipal  fund  report  under 
§  9008.51(b). 

11  CFR  9008.52— Receipts  and 
Disbursements  of  Host  Committees: 
Proposed  Restructuring  of  11  CFR 
9008.52 

The  Commission  has  decided  to  move 
the  definition  of  "host  committee"  from 
11  CFR  9008.52(a)  to  11  CFR  9008.50(b). 
See  Explanation  and  Justification  for 
revised  11  CFR  9008.50,  above. 
Accordingly,  the  Commission  is 
restructuring  11  CFR  9008.52  as  follows: 
Former  paragraph  (b)  is  being 
redesignated  as  paragraph  (a)  and 
former  paragraph  (c)  is  being 
redesignated  as  paragraph  (b). 

Proposed  Relocation  of  Commercial 
Vendor  Provisions 

The  NPRM  proposed  moving  the 
provisions  in  former  11  CFR  9008.9(b) 
and  (c)  to  11  CFR  9008.52(a).  However, 
because  the  Commission  has  decided 
not  to  amend  11  CFR  9008.9,  the 
corresponding  changes  proposed  for  1 1 
CFR  9008.52  are  unnecessary.  See 
Explanation  and  Justification  for  11  CFR 
9008.55,  below. 

Proposed  Revisions  to  Permissible 
Expenses 

The  NPRM  proposed  a  number  of 
substantive  revisions  to  the  list  of 
permissible  host  committee  expenses  in 
former  11  CFR  9008.52(c)(l).3  The 
proposed  revisions  were  intended  to 
clarify  and  add  specificity  to  the  list  of 
permissible  expenses. 

The  NPRM  proposed  combining  the 
expenses  in  former  11  CFR 
9008.52(c)(l)(i)  and  (c)(l)(x).  Former 
§  9008.52(c)(l)(i)  allowed  host 
committees  to  deftly  expenses  incurred 
for  the  purpose  of  promoting  the 
suitability  of  the  city  as  a  convention 
site  whereas  §  9008.52{c)(l)(x)  permitted 
host  committees  to  provide 
accommodations  and  hospitality  for 
those  responsible  for  choosing  the 
convention  site.  The  proposed 
combined  list  would  have  permitted 
host  committees  and  municipal  funds  to 
"defray  those  expenses  incurred  for  the 
purpose  of  promoting  the  city  as  a 
convention  site,  including 
accommodations  and  hospitality  for 
officials  and  employees  of  the 
convention  and  national  party 
committees  who  are  responsible  for 
choosing  the  sites  of  the  conventions." 

The  NPRM  also  proposed  narrowing 
permissible  host  committee  expenses  for 
providing  convention  committees  with 


'  Under  both  previous  and  revised  1 1  CFR 
9008.53(b)(1),  municipal  funds  are  permitted  to  pay 
the  same  types  of  expenses  as  host  conmiittees. 


the  use  of  an  auditorium  or  convention 
center.  Whereas  the  former  rule  at  1 1 
CFR  9008.52(c)(l)(v)  permitted  host 
committees  and  municipal  funds  to 
provide  both  construction-  and 
convention-related  services  for 
convention  committees,  the  proposal 
sought  to  limit  them  to  providing  only 
construction-related  services  that  are 
clearly  related  to  designing,  creating,  or 
installing  the  physical  or  technological 
infrastructure  of  the  convention  facility. 
The  proposed  rule  would  have  deleted 
the  reference  to  convention-related 
services  and  added  a  non-exhaustive  list 
of  permissible  construction-related 
services. 

In  addition,  the  NPRM  proposed 
narrowing  the  description  of 
transportation  services  that  may  be 
provided  by  host  committees  and 
municipal  funds  in  former  1 1  CFR 
9008.52(c)(l)(vi)  to  permit  the  provision 
of  only  those  transportation  services 
that  were  made  "widely  available  to 
convention  delegates  and  other 
individuals  attending  the  convention." 
See  proposed  11  CFR  9008.52(b)(6). 
Conversely,  the  proposed  rules  would 
have  broadened  the  types  of  law 
enforcement  services  that  host 
committees  and  municipal  funds  may 
provide  to  allow  not  only  those 
necessary  "to  assure  orderly 
conventions"  but  also  other  "law 
enforcement  and  security  services, 
facilities,  and  personnel,  including 
tickets,  badges,  and  passes." 

Another  proposal  would  have 
addressed  the  provision  related  to  hotel 
rooms  in  former  1 1  CFR 
9008.52{c)(l)(ix).  Whereas  the  former 
and  current  provision  states  that  host 
committees  and  municipal  funds  may 
provide  hotel  rooms  "at  no  charge  or  a 
reduced  rate  on  the  basis  of  the  number 
of  rooms  actually  booked  for  the 
convention,"  the  proposed  provision 
would  have  permitted  the  provision  of 
hotel  rooms  at  the  rate  paid  by  the  host 
committee  or  municipal  fund.  This 
proposal  would  have  allowed  host 
committees  and  municipal  funds  to  pass 
through  to  convention  committees  any 
discounts  they  received  based  on  the 
number  of  rooms  rented  but  would  have 
prohibited  host  committees  or 
municipal  funds  from  subsidizing  the 
actual  cost  of  such  accommodations. 

The  NPRM  also  proposed  eliminating 
the  final,  catchall  expense  category  in 
former  11  CFR  9008.52(c)(l)(xi),  which 
allowed  host  committees  and  municipal 
funds  to  provide  "other  similar 
convention-related  facilities  and 
services,"  and  proposed  adding  a  new 
list  of  impermissible  host  committee 
and  municipal  fund  expenses.  Proposed 
11  CFR  9008.52(c)(1)  would  have 
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alternative  retaining  the  list  of 
permissible  convention  expenses  but 
moving  them  to  a  new  section. 

With  respect  to  the  proposed 
substantive  and  structural  changes,  a 
number  of  commenters  believed  that  the 
current  regulations  work  well  and  are 
not  in  need  of  additional  clarification. 
These  commenters  expressed  concern 
that  any  changes  to  the  list  of 
permissible  expenses  this  close  to  the 
2004  election  would  be  extremely 
disruptive,  would  invite  confusion,  and 
would  interfere  with  the  obligations  that 
host  committees  have  already  agreed  by 
contract  to  undertake  for  the  2004 
national  nominating  conventions.  In 
their  opinion,  no  deficiencies  in  the 
current  list  that  warrant  either  of  the 
proposed  alternative  changes  had  been 
identified.  A  number  of  the  commenters 
also  stated  that  there  was  no  indication 
that  Congress,  ia  enacting  BCRA, 
intended  to  restrict  or  modify  the  range 
of  permissible  convention  committee, 
host  committee,  and  municipal  fund 
expenses  prior  to  BCRA. 

After  carefully  considering  the 
concerns  raised  by  these  commenters, 
the  Commission  has  decided  not  to 
adopt  any  of  the  proposed  substantive 
or  structural  revisions  to  the  list  of 
permissible  convention  committee,  host 
committee  and  municipal  fund 
expenses.  The  Commission  is  mindful 
of  the  potentially  disruptive  effect  of 
modifying  existing  regulations  regarding 
the  expenses  that  may  be  paid  by 
convention  committees,  host 
committees,  and  municipal  funds  in 
such  close  proximity  to  the  2004 
conventions.  See  Explanation  and 
Justification  for  Public  Financing  of 
Presidential  Primary  and  General 
Election  Candidate's.  64  FR  49355. 
49358  (Sept.  13,  1999)  (declining  to 
modify  the  existing  list  of  permissible 
convention  committee  and  host 
committee  expenses  "given  that  the 
party  committees  have  already  entered 
into  cbntractual  agreements  with  the 
sites  selected").  Accordingly,  the  list  of 
permissible  host  committee  and 
municipal  fund  expenses  will  remain  in 
11  CFR  9008.52.  The  list  is 
substantively  identical  to  that  in  current 
11  CFR  9008.52(c)(1),  however,  as 
explained  above,  it  will  be  re-designated 
as  1 1  CFR  9008.52(b)  in  light  of  other 
changes  to  section  9008.52. 

With  respect  to  the  reorganization  of 
permissible  convention  expenses  in  11 
CFR  9008.7(a)(4).  the  Commission  is 
persuaded  that  it  should  retain  the 
current  non-exhaustive  list  of 
permissible  convention  expenses.  In 
addition,  rather  than  relocating  the  list 
to  two  different  paragraphs  in  a  new 
section,  the  Commission  has  decided  to 


keep  the  list  intact  in  paragraph  (a)(4)  of 
11  CFR  9008.7.  The  Commission 
concludes  that  the  list  of  permissible 
convention  expenses  has  worked 
reasonably  well  in  practice.  The 
Commission  also  concludes  that  the 
proposed  changes  would  not  add 
sufficient  clarity  or  precision  to  justify 
the  possible  confusion  and  disruption 
they  may  engender  at  a  time  when 
preparations  for  the  2004  conventions 
are  well  advanced,  and  further 
concludes  that  none  of  the  proposed 
changes  are  required  by  BCRA. 

Definition  of  "Local"  Businesses,  Labor 
Organizations,  Other  Organizations, 
and  Individuals 

The  NPRM  proposed  to  eliminate  the 
requirement,  in  former  1 1  CFR 
9008.52(c)(1)  and  11  CFR  9008.53(b)(1), 
that  only  "local"  businesses,  labor 
organizations,  other  organizations,  and 
individuals  are  permitted  to  make 
donations  to  host  committees  and 
municipal  funds. 

The  NPRM  sought  comment  on 
whether  eliminating  that  restriction 
would  make  it  more  feasible  for  smaller 
or  mid-sized  cities  to  host  a  Presidential 
nominating  convention.  Comment  was 
also  sought  on  two  alternative 
proposals.  Under  the  first  alternative 
proposal,  the  locality  requirements  in 
former  11  CFR  9008.52(c)(1)  and  (c)(2) 
and  former  11  CFR  9008.53(b)(1)  and 
(b)(2)  would  have  been  retained,  but 
modified  to  permit  only  those  donations 
made  by  "individuals  who  maintain  a 
local  residence  or  who  work  for  the 
local  office  of  a  business,  labor 
organization,  or  other  organization." 
Under  the  second  alternative  approach, 
the  locality  restrictions  in  both  1 1  CFR 
9008.52(c)(1)  and  11  CFR  9008.53(b)(1) 
would  have  been  revised  to  permit 
donations  only  from  those  individuals 
who  have  a  local  residence. 

Most  of  the  commenters  who 
addressed  this  issue  favored  deletion  of 
the  locality  requirement.  They  pointed 
out  that  the  physical  location  of  a 
business  is  a  poor  indicator  of  the  extent 
of  a  company's  commercial  interests  in        ^ 
a  particular  geographic  region, 
especially  in  light  of  the  increasingly 
global  nature  of  the  economy.  These 
commenters  believed  the  restriction 
frustrated  the  ability  of  host  committees 
to  raise  funds  for  the  legitimate  purpose 
of  promoting  the  host  city.  They  argued 
that  deleting  this  restriction  would 
make  it  easier  for  smaller  cities,  without 
large  local  business  communities,  to  bid 
successfully  for  a  future  convention. 

These  commenters  also  maintained 
that  donors  to  host  committees  and 
municipal  funds  are  motivated  by 
legitimate  commercial  considerations  or 
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by  civic  pride,  not  by  political 
considerations.  They  contended  that 
many  businesses  that  do  not  maintain 
an  office  in  or  near  the  convention  city 
nevertheless  have  a  legitimate 
commercial  interest  in  supporting  large- 
scale  events  such  as  conventions  in  the 
host  city,  such  as  developing  business 
in  the  convention  city  or  showcasing 
their  products  to  a  prominent  national 
audience.  They  pointed  out  that  many 
corporations  also  make  sizeable 
donations  to  host  committees  for  other 
large-scale  events  such  as  host 
committees  for  the  Super  Bowl  and  the 
Olympics.  One  commenter  suggested 
that  the  motive  of  those  making 
donations  to  host  committees  is 
irrelevant  because  such  donors  have  no 
control  over  how  the  host  committee 
spends  the  funds. 

On  the  other  hand,  a  different 
commenter  opposed  the  Commission's 
proposal  to  delete  the  locality 
requirement  in  11  CFR  9008.52(c)(1) 
and  11  CFR  9008.53(b)(1),  expressing 
the  view  that  the  locality  restriction 
already  was  too  permissive  and  should 
not  be  eliminated. 

After  careful  consideration  of  the 
viewpoints  expressed  by  the 
commenters  on  this  issue,  the 
Commission  has  decided  to  eliminate 
the  locality  requirement  from  1 1  CFR 
9003.52  and  11  CFR  9008.53.  The 
Commission  is  persuaded  that  this 
restriction  no  longer  serves  a 
meaningful  purpose  because  the 
disbursements  that  host  committees  and 
municipal  funds  are  permitted  to  make 
are  consistent  with  the  narrow  purpose 
of  promoting  commerce  in,  and  the 
suitability  of,  the  convention  city.  The 
Commission  notes  that  the  requirement 
that  donors  be  local  has  resulted  in 
reliance  on  Metropolitan  Areas  to  draw 
difficult  and  seemingly  arbitrary 
distinctions  in  specific  cases. 
Accordingly,  under  the  revised  rules  at 
11  CFR  9008.52(b)  (host  committees) 
and  11  CFR  9008.53(a)  (municipal 
funds),  businesses,  labor  organizations, 
other  organizations,  and  individuals  are 
permitted  to  donate  funds  or  make  in- 
kind  donations  to  host  committees  and 
municipal  funds,  regardless  of  their 
geographic  locations. 

1 1  CFR  9008.53— Receipts  and 
Disbursements  of  Municipal  Funds 

As  discussedin  greater  detail  above, 
the  NPRM  proposed  to  eliminate  many 
of  the  differences  in  the  maimer  that  the 
Commission's  regulations  treat  host 
committees  and  municipeil  funds.  [See 
Explanation  and  Justification  for  1 1  CFR 
5008.50,  above.)  One  of  these 
differences  was  that  municipal  funds 
were  subject  to  certain  fundraising 


requirements  that  did  not  apply  to  host 
committees.  Former  11  CFR 
9008.53{b)(lHi)  and  (ii)  provided  that 
neither  the  municipal  fund  itself  nor  the 
donations  the  municipal  fund  received 
or  solicited  could  be  restricted  to  use  in 
connection  with  a  particular 
convention.  Host  committees  were  not 
subject  to  these  fundraising  restrictions. 

These  disparate  requirements  limited 
the  ability  of  host  committees  and 
mimicipal  funds  to  raise  funds  in 
concert  with  one  another.  The  NPRM 
acknowledged  that  therestrictions  on 
municipal  fund  fundraising  were  based 
on  Commission  decisions  in  Advisory 
Opinion  ("AO")  1982-27  and  AO  1983- 
29.  Comment  was  sought  on  deleting 
these  requirements  on  municipal  funds. 
In  the  alternative  the  NPRM  proposed 
retaining  the  restrictions  and  clarifying 
the  appropriate  standard  for 
determining  whether  a  municipal  fund 
itself,  or  the  funds  it  receives,  are 
impermissibly  restricted  to  the 
Presidential  nominating  convention. 

No  commenters  addressed  this  topic. 
The  Commission  has  concluded  that  the 
former  restrictions  serve  little  or  no 
purpose,  while,  at  the  same  time,  they 
uimecessarily  hamper  the  ability  of  host 
committees  and  municipal  funds  to 
undertake  joint  fundraising  activities. 
Accordingly,  the  Commission  has 
decided  to  eliminate  the  restrictions  on 
municipal  fund  fundraising  in  former  1 1 
CFR  9008.53(b)(l)(i)  and  (ii). 

The  NPRM  also  proposed  eliminating 
the  requirement,  in  1 1  CFR 
9008.53(b)(1),  that  only  "local" 
businesses,  labor  organizations,  other 
organizations,  and  individuals  are 
permitted  to  make  donations  to 
municipal  funds.  For  the  reasons  stated 
above,  the  Commission  has  decided  to 
eliminate  this  limitation  on  donations  to 
municipal  funds  as  well  as  host 
committees.  See  Explanation  and 
Justification  for  11  CFR  9008.52. 

11  CFR  9008.55— Funding  for 
Convention  Committees,  Host 
Committees  and  Municipal  Funds 

The  Commission  is  adopting  a  new 
§9008.55  to  explain  the  application  of 
BCRA  to  convention  committees,  host 
committees,  and  municipal  funds.  This 
new  regulation  should  be  viewed  in  the 
overall  context  of  the  legal  structure  of 
public  financing  and  the  development 
of  the  Commission's  regulatory 
approach  regarding  the  role  of  host 
committees  and  municipal  funds. 

The  national  committees  of  both 
major  and  minor  political  parties  are 
entitled  to  receive  public  funds  to 
defray  their  expenses  incurred  in 
connection  with  a  Presidential 
nominating  convention  under  26  U.S.C. 


9008(b).  Major  party  committees  may 
receive  an  inflation-adjusted  payment 
from  the  Presidential  Election  Campaign 
Fund  for  their  national  nominating 
conventions.  26  U.S.C.  9008(b)(l).'»  For 
the  2004  conventions,  the  major  party 
committees  received  $14,880,000  in  July 
2003  and  are  entitled  to  receive  an 
additional  payment  in  2004  for  an 
inflation  adjustment,  subject  to  all 
applicable  requirements."^  A  national 
committee  of  a  major  party  may  not 
make  expenditures  related  to  the 
convention  that  exceed  the  expenditure 
limitations,  which  are  equal  to  the  full 
amount  of  the  payment  to  major  parties. 
26  U.S.C.  9008(dj.  Thus,  the  major  party 
convention  committees  that  accept 
public  funding  may  not  receive  any 
contributions,  as  defined  in  2  U.S.C. 
431(8).  that  would  count  towards  their 
expenditure  limit  if  they  accepted  the 
full  Federal  payment. 

Development  of  Commission  Rules  on 
Host  Committees  and  Municipal  Funds 

As  mentioned  in  the  discussion  of  1 1 
CFR  9008.50,  above,  the  Commission 
has  historically  allowed  host 
committees  and  municipal  funds  to 
raise  and  spend  money  for  activities 
related  to  conventions.  The  NPRM 
provided  a  detailed  history  of  the 
development  of  the  Commission's 
policy  in  this  area.  Although  a 
convention  committee  is  precluded 
from  receiving  contributions,  the    ' 
Commission  has  held  that  host 
committees  and  municipal  funds  may 
solicit  and  receive  funds  because  such 
funds  "are  not  politically  motivated  but 
are  undertaken  chiefly  to  promote 
economic  activity  and  good  will  of  the 
host  city."  Explanation  and  Justification 
for  1977  Amendments  to  the  Federal 
Election  Campaign  Act  of  1971,  H.R. 
Doc.  No.  95-44,  136  (1977). 

Similarly,  the  Commission  has 
allowed  donations  to  these  entities  from 
sources  prohibited  from  making 
contributions  under  2  U.S.C.  44lb, 
because  such  donations  are  "sufficiently 
akin  to  commercial  transactions  to  fall 
outside  the  scope  of  that  prohibition." 
Explanation  and  Justification  of 
Presidential  Election  Campaign  Fund 
and  Federal  Financing  of  Presidential 


■*  Minor  party  committees  may  receive  a 
proportional  amount  of  that  payment  based  on  the 
number  of  votes  the  party's  candidate  received  in 
the  last  presidential  election  compared  to  the 
average  number  of  votes  received  by  the  major  party 
candidates.  26  U.S.C.  9008(b)(2).  No  candidate 
(other  than  the  major  party  candidates)  received  a 
sufficient  number  of  votes  in  the  2000  presidential 
general  election  to  provide  his  or  her  party  with 
minor  party  status  izi  2(X)4. 

^  In  2000.  the  Democratic  and  Republican 
National  Committees  each  received  SI  3.5 12.000  for 
their  national  nominating  convention. 
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Nominating  C  jnventions.  44  FR  63036. 
63037-38  (No  r.  1.1979). 

The  Commii  sion  has  repeatedly 
endorsed  the  i  se  of  these  funds  for 
convention-re  ated  activities.  Recent 
testimony  on  I  ehalf  of  the  2004  host 
committees  an  iply  supports  the 
Commission's  long-held  view  that 
"businesses  ar  d  organizations  that 
donate  to  municipal  funds  are 
motivated  by  c  ommercial  and  civic 
reasons,  rathei  than  election-influencing 
purposes."  Ex  }lanation  and 
Justification  o,  Presidential  Election 
Campaign  Fui  d  and  Federal  Financing 
of  Presidential  Nominating 
Conventions.  I  9  FR  33606,  33615  Qune 
29.  1994).  . 

Application  of  BCRA's  Non-Federal 
Funds  Provisi(  ns  to  Convention 
Committees,  F  ost  Committees  and 
Municipal  Fui  ds 

Title  I  of  BC  lA  includes  several 
provisions  pot  mtially  applicable  to 
Presidential  n<  minating  convention  - 
financing.  Unt  er  BCRA,  "[a]  national 
conunittee  of  a  political  party  *   *   * 
may  ijot  solicil ,  receive,  or  direct  to 
another  persor  a  contribution,  donation, 
or  transfer  of  fi  inds  or  any  other  thing 
of  value,  or  sp(  nd  any  funds,  that  are 
not  subject  to  t  le  limitations, 
prohibitions,  aid  reporting 
requirements  c  f  (FECA)."  2  U.S.C. 
441i{a)(l).  BCF  A  also  prohibits  officers 
and  agents  of  t  le  national  party 
committees  an  I  entities  that  are 
"directly  or  in(  irectly  established, 
financed,  main  tained,  or  controlled"  by 
national  party  committees  from 
soliciting,  rece  ving,  directing,  or 
spending  such  non-Federal  funds.  2 
U.S.C.  441i(a){!). 

BCRA  prohibits  national  party 
committees,  th  ni  officers  and  agents, 
and  entities  diiectly  or  indirectly 
established,  fir  anced.  maintained,  or 
controlled  by  t  lem  from  raising  any 
funds  for,  or  m  iking  or  directing  any 
donations  to.  c  ?rtain  tax  exempt 
organizations.  !  U.S.C.  441i(d).  This 
prohibition  ext  snds  only  to 
organizations  t  lat  are  described  in 
section  501(c)  i  if  the  Internal  Revenue 
Code  of  1986  a  id  that  are  exempt  from 
taxation  under  section  501(a)  of  such 
Code  (or  that  h  we  submitted  an 
application  for  determination  of  tax 
exempt  status  under  such  section) 
("501(c)  organizations")  and  that  make 
"expenditures  )r  disbursements  in 
connection  wit  i  an  election  for  Federal 
office  (includir  g  expenditures  or 
disbursements  "or  Federal  election 
activity)."  Id. 

BCRA  also  pi  ohibits  Federal 
candidates  and  officeholders,  their 
agents,  and  ent  ties, directly  or  indirectly 
established,  fin  anced,  maintained,  or 


controlled  by  or  acting  on  behalf  of  one 
or  more  Federal  candidate  or 
officeholder  from  soliciting,  receiving, 
directing,  transferring,  or  spending 
funds  in  connection  with  an  election  for 
Federal  office  that  do  not  comply  with 
the  limitations,  prohibitions,  and 
reporting  requirements  of  FECA.  2 
U.S.C.  441i{e)(l)(A).  With  respect  to 
fundraising  for  non-profit  organizations, 
BCRA  provides  two  exceptions.  Under 
the  exception  relevant  here,  BCRA 
permits  Federal  candidates  and 
officeholders  to  make  "general 
solicitations"  of  funds  on  behalf  of 
organizations  described  in  section 
501(c)  of  the  Internal  Revenue  Code, 
other  than  entities  whose  principal 
purpose  is  to  conduct  certain  types  of 
Federal  election  activity  (including 
voter  registration,  voter  identification, 
and  get-out-the-vote  activity),  where  the 
solicitations  do  not  specify  how  the 
funds  will  or  should  be  spent.  2  U.S.C. 
441i(e)(4)(A).**  Convention  committees, 
host  committees,  and  municipal  funds 
are  unlikely  to  engage  in  these  types  of 
Federal  election  activity. 

1 1  CFR  9068.55(a)— Convention 
Committees  Are  Subject  to  2  U.S.C. 

441i(a)(l) 

Convention  committees  are,  as  a 
matter  of  law,  entities  directly 
established,  financed,  maintained,  or 
controlled  by  national  party  committees. 
The  Commission's  regulations  at  1 1  CFR 
9008.3(a)(2)  require  national  party 
committees  to  "establish  a  convention 
committee  which  shall  be  responsible 
for  conducting  the  day  to  day 
arrangements  and  operations  of  that 
party's  Presidential  nominating 
convention."  In  addition,  under  11  CFR 
9008.3(a)(2),  convention  committees  are 
required  to  receive  the  national  party's 
entitlement  to  public  funds  and  are 
responsible  for  making  "(ajll 
expenditures  on  behalf  of  the  national 
committee  for  convention  expenses." 
Typically,  convention  committees  list 
the  national  party  committees  as  an 
affiliated  committee  on  their  Statements 
of  Organization. 

Convention  committees  are  also 
"agents"  of  the  national  party 
committees.  Under  the  Commission's 
definition  of  "agent."  a  principal  cannot 
be  held  liable  for  the  actions  of  an  agent 


"  BCRA  also  permits  Federal  candidates  and 
officeholders  to  make  "specific  solicitations"  on 
behalf  of  organizations  described  in  Section  501(c) 
of  the  Internal  Revenue  Code,  where  the  entities' 
principal  purpose  is  to  conduct  certain  Federal 
election  activities  or  where  the  solicitation  is 
"explicitly  to  obtain  funds"  for  certain  Federal 
election  activities.  2  U.S.C.  441i(e)(4)(B).  Such 
"specific  solicitations"  may  only  be  made  to 
individuals  in  amounts  not  exceeding  S20.000  per 
calendar  year.  Id. 


unless  (1)  the  agent  has  actual  authority, 
(2)  the  agent  is  acting  on  behalf  of  the 
principal,  and  (3),  with  respect  to 
national  party  committees,  the  agent  is 
soliciting,  directing,  or  receiving  any 
contribution,  donation  or  transfer  of 
funds  on  behalf  of  the  national  party 
committee.  11  CFR  300.2(b).  Given  that 
a  convention  committee  is  authorized 
by  law  to  receive  the  national  party 
committee's  convention  funds,  this 
aspect  of  their  relationship  is  sufficient 
to  make  the  convention  committee  an 
agent  of  the  relevant  national  party 
committee  under  11  CFR  300.2(b). 

The  NPRM  proposed  that  BCRA's  ban 
in  2  U.S.C.  441i(a)(l)  on  national  parties 
soliciting,  receiving,  directing,  and 
spending  funds  that  do  not  comply  with 
the  soince  prohibitions  and  amount 
limitations  should  apply  to  convention 
committees  by  operation  of  2  U.S.C. 
441i(a)(2)  and  11  CFR  300.10(c).  One  of 
the  national  party  committees 
commenting  on  this  proposal  agreed 
that  convention  committees  are  required 
by  law  to  be  established  by  national 
party  committees,  which  triggers  2 
U.S.C.  441i(a)(2).  No  other  commenter 
addressed  this  issue. 

The  Commission  concludes  that  as  a 
matter  of  law  convention  committees 
are  subject  to  2  U.S.C.  441i(a)(l)  and  11 
CFR  300.10(a)  by  operation  of  2  U.S.C. 
441i(a)(2)  and  11  CFR  300.2(b),  (c)  and 
11  CFR  300.10(c).  Accordingly,  under 
new  11  CFR  9008.55(a),  all  convention 
committees  established  pursuant  to  11 
CFR  9008.2(a)(2)  are  subject  to  the 
national  party  committee  prohibitions 
in  11  CFR  300.10(a). 

1 1  CFR  9008.55(a)— Donations  From 
Host  Committees  and  Municipal  Funds 
to  Convention  Committees 

The  Commission  sought  comment  on 
whether  BCRA  bars  convention 
committees  from  accepting  many  of  the 
in-kind  donations  typically  provided  by 
host  committees  and  municipal  funds. 
The  current  rules  on  permitted 
expenditures  of  host  committees  and 
convention  committees  overlap,  which 
reflects  the  fact  that  some  host 
committee  disbursements  are  for  goods 
or  services  related  to  the  conduct  of  a 
convention,  and  not  merely  the 
promotion  of  their  cities.  See,  e.g., 
revised  11  CFR  9008.52(b)(5).  discussed 
above.  There  was  no  consensus  among 
the  commenters  on  this  issue. 

Several  commenters  argued  that  there 
is  no  language  in  BCRA  that  compels  or 
even  anticipates  changes  to  the  long- 
standing regulations  regarding 
convention  financing.  Some 
commenters  also  emphasized  the  non- 
political  nature  of  host  committee 
activities  and  that  nothing  in  BCRA 
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requires  or  justifies  the  Commission  to 
alter  its  conclusion  that  donations  to 
host  conunittees  are  commercially,  not 
politically,  motivated.  According  to 
some  commenters,  the  provision  of 
goods  and  services  by  a  host  committee 
has  never  been  considered  an  in-kind 
contribution,  and  BCRA  did  not  amend 
the  statutory  definition  of  in-kind 
contribution  in  2  U.S.C.  431(8)(A)(i).  A 
commenter  also  pointed  out  that 
another  provision  of  BCRA  repealed 
certain  Commission  regulations. 
Because  Congress  did  not  similarly 
address  the  convention  financing 
regulations,  its  silence  is  ''a  conclusive 
indication  that  there  was  no 
Congressional  intent  that  the 
Commission  modify  these  regulations  in 
any  way,"  according  to  this  commenter. 
One  commenter  argued  that  BCRA's 
prohibitions  in  2  U.S.C.  441i(a)  are 
limited  to  national  party  committees, 
their  agents,  and  any  entity  that  is 
established,  financed,  maintained,  or 
controlled  by  the  national  party 
committees.  In  this  commenter's  view, 
host  committees  do  not  constitute  any  of 
these  covered  persons,  so  host 
committees  should  be  permitted  to 
continue  accepting  and  using  non- 
Federal  funds  to  pay  for  certain 
convention  related  costs. 

Other  commenters  advocated  for  the 
exact  opposite  position,  citing  BCRA's 
unqualified  prohibition  on  the  national 
party  committees'  accepting  any  non- 
Federal  funds.  These  commenters 
construed  both  FECA  and  BCRA  to 
prohibit  a  convention  committee  from 
accepting  in-kind  contributions  from  a 
host  committee  funded  by  corporate 
donations.  These  commenters  also 
contended  that  conventions  have 
become  vehicles  for  the  infusion  of 
massive  amounts  of  non-Federal  funds 
into  both  political  parties  and  to  their 
candidates  and  officeholders.  Another 
commenter  argued  that  the  changes  to 
the  Commission's  host  committee 
regulations  in  1977.  1979,  1994,  and 
1999  make  continued  reliance  on  the 
original  justification  unwarranted.  More 
than  1,100  timely,  essentially  identical, 
comments  that  the  Commission  received 
by  e-mail  expressed  support  for  the  use 
of  tax  dollars  to  fund  party  conventions 
"precisely  so  that  parties  may  turn  away 
other  sources  of  inappropriate  funds." 

For  many  of  these  same  reasons,  a 
petition  for  rulemaking  sought  the 
repeal  or  revision  of  the  Commission's 
regulations  that  permit  host  committees 
to  accept  corporate  and  labor 
organization  funds  and  to  use  these     ^ 
funds  for  expenses  incurred  in 
conducting  a  nominating  convention. 

One  commenter  presented  data  that  it 
claimed  challenged  some  of  the 


assumptions  upon  which  the 
Commission's  host  committee  rules  are 
based.  This  commenter  argued  that  the 
tremendous  escalation  of  private 
contributions  to  finance  host 
committees,  traced  over  the  course  of 
several  conventions,  is  inconsistent 
with  the  assumptions  that  the  host 
committee  and  municipal  fund 
exception  to  the  expenditure  limit  is  a 
"very  narrow  exception"  and  that  such 
donations  are  not  politically  motivated. 
However,  the  commenter  also 
documented  that  party  leaders  at  the 
State  and  local  level  have  been  active  in 
raising  funds  for  conventions  held  in 
their  cities  to  nominate  candidates  of 
the  opposing  party. 

Other  commenters  challenged  the 
data  and  conclusions  drawn  by  this 
commenter.  They  argued  that  the 
increase  in  corporate  funding  reflects  a 
general  trend  of  increasing  corporate 
sponsorship  for  large-scale  civic  events. 
A  decreased  willingness  or  ability  of 
State  and  local  governments  to  assist 
endeavors  of  this  scale  was  also  cited  as 
a  potential  explanation  for  rising  private 
donations. 

The  Commission's  consideration  of 
these  issues  begins  with  consideration 
of  BCRA's  language.  Nothing  in  the  text 
of  BCRA,  however,  expressly  addresses 
convention  financing. 

The  Commission  then  looked  to 
BCRA's  legislative  history  on  these 
issues.  In  light  of  the  sparse  and 
inconclusive  legislative  history,  the 
NPRM  sought  comment  as  to  whether 
Congress  intended  BCRA  to  change  the 
rules  for  convention  financing,  and  it 
cited  the  very  few  statements  on  this 
topic  made  during  the  Senate's 
consideration  of  BCRA.  For  example, 
Senator  Mitch  McConnell  said  the  bill 
"will  end  national  party  conventions  as 
we  have  known  them."  148  Cong.  Rec. 
S2122  (daily  ed.  Mar.  20,  2002). 

Only  two  commenters  addressed 
these  remarks.  One  noted  that  the 
Supreme  Court  and  other  courts  have 
found  the  views  of  legislative  opponents 
to  be  an  unreliable  guide  to  the 
construction  of  a  statute,  citing  National 
Labor  Relations  Board  v.  Fruit  &■ 
Vegetable  Packers,  Local  760,  377  U.S. 
58,  66  (1964);  Bryan  v.  United  States, 
525  U.S.  384,  196  (1998)  (quoting 
Schwegman  Bros.  v.  Calvert  Distillers 
Corp.,  341  U.S.  384,  394-95  (1951));  and 
Illinois  Commerce  Comm'n  v.  Interstate 
Commerce  Comm'n,  879  F.2d  917,  923 
n.  47  (D.C.  Cfr.  1989).  The  only  other 
commenter  to  address  these  remarks 
stated  that  they  show  that  Congress 
understood  that  BCRA's  national  party 
and  Federal  candidate  provisions  would 
prohibit  non-Federal  funds  in  relation  to 
Presidential  nominating  conventions. 


Because  of  the  scarcity  of  comment 
indicating  the  pre-enactment  intent  of 
those  who  wrote  or  voted  for  the  bill, 
the  Commission  affords  little  weight  to 
the  single  passing  comment  made  in  the 
waning  hours  of  floor  debate.  See  NLRB 
V.  Fruit  &■  Vegetable  Packers,  Local  760. 
377  U.S.  58,  66  (1964)  (noting  that 
legislative  opponents,  "[iln  their  zeal  to 
defeat  a  bill,  *   *   *  imderstandably  tend 
to  overstate  its  reach"). 

BCRA's  pnncipal  sponsors  in 
Congress  did  not  file  comments  in 
response  to  the  NPRM  in  this 
rulemaking.  However,  in  comments 
filed  in  the  Non-Federal  Funds 
rulemaking,  the  sponsors  did  address 
convention  financing.  The  Commission 
declines  to  rely  on  a  single  post- 
enactment  statement  in  a  separate 
rulemaking  that  unspecified  "tight 
restrictions"  exist  as  a  basis  to 
determine  that  BCRA  effectively 
prohibits  a  major  source  of  funding  for 
the  Presidential  nominating 
conventions. 

In  considering  whether  BCRA  bars 
convention  committees  from  accepting 
in-kind  donations  from  host  committees 
and  municipal  funds,  the  Commission 
considered  several  other  factors  as  well. 
Title  I  of  BCRA,  entitled  "Reduction  of 
Special  Interest  Influence  "  and  the 
cornerstone  of  BCRA,  begins  with  the 
prohibition  on  national  party 
committees.  BCRA.  sec.  101  (a).  116  Stat, 
at  82.  Presidential  nominating 
conventions  £U"e  the  only  publicly 
funded  endeavors  of  a  national  party 
committee.  Underlying  the  convention 
public  funding  program  is  an  elaborate 
statutory  regime,  26  U.S.C.  9008,  which 
Congress  created.  Moreover,  Members  of 
Congress  often  play  substantial  roles  in 
Presidential  nominating  conventions.  In 
fact,  since  1996,  all  Democratic 
Members  of  Congress  have  served  as 
automatic  delegates  to  their  party's 
convention,  according  to  one  of  the 
commenters. 

The  Commission's  regulations  on  host 
committees  have  been  in  effect  since  the 
earliest  days  of  the  Commission.  Despite 
other  changes  to  the  host  committee 
regulations,  the  Commission  has 
consistently  maintained  that  donations 
of  funds  to  host  committees  are,  as  a 
matter  of  law,  distinct  from  other 
donations  by  prohibited  sources  in  that 
they  are  motivated  by  a  desire  to 
promote  the  convention  city  and  hence 
are  not  subject  to  the  absolute  ban  on 
corporate  contributions  in  2  U.S.C. 
441b.  This  conclusion  is  buttressed  by 
the  fact  that  ft^uenUy  members  of  the 
opposite  political  party  have  played 
prominent  and  active  roles  in 
convention  host  committees.  For 
example,  in  2000  David  L.  Cohen,  a 
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absence  in  BCRA  of  an  express  reference 
to  conventions,  the  dearth  of  legislative 
history  on  the  subject  of  convention 
financing,  the  prominence  of 
conventions  for  the  parties,  the  role  of 
Members  of  Congress  in  convention 
activities,  the  extensive,  existing 
regulations  for  convention  financing, 
and  the  Commission's  long-standing 
regulatory  position  regarding  host 
committee  funds,  which  has  never  been 
repudiated  by  Congress — the 
Commission  declines  to  interpret  the 
general  prohibitions  in  2  U.S.C.  441i(a) 
to  eliminate  the  Commission's 
discretion  to  interpret  2  U.S.C.  441b, 
441i(a).  and  26  U.S.C.  9008(d)  to  permit 
the  financing  regime  established  by  its 
rules  in  11  CFR  part  9008. 

In  considering  whether  to  maintain 
the  current  convention  financing 
system,  the  Commission  evaluated  the 
relationship  between  the  convention 
committee  and  the  localities  hosting  the 
convention.  This  relationship  is 
established  by  an  arms-length  agreement 
negotiated  by  independent  actors.  There 
is  keen  competition  among  cities  to  host 
conventions,  and  on  more  than  one 
occasion,  cities  have  sought  the 
conventions  of  both  major  national 
parties.  The  highly  detailed  contract 
underlying  this  relationship  calls  for  the 
city',  its  host  committee,  its  municipal 
fund,  or  some  combination  of  the  three 
to  provide  very  specific  facilities  and 
services  to  the  convention  committee  in 
exchange  for  the  convention  committee 
agreement  to  bring  the  Presidential 
convention  to  that  city  instead  of  any 
other.  In  turn,  the  city  and  region 
receive  a  significant  economic  benefit 
from  the  commerce  that  directly  results 
from  the  convention. 

For  these  reasons,  the  Commission 
concludes  that  convention  committees 
may  continue  to  receive  in-kind 
donations  from  host  committees  and 
municipal  funds  of  the  convention 
expenses  described  in  11  CFR  9008.52. 
The  Commission  is  adopting  new  11 
CFR  9008.55(a).  stating  in  part  that 
convention  conunittees  may  accept  in- 
kind  donations  that  are  in  compliance 
with  11  CFR  9008.52  or  9008.53  from 
host  committees  or  municipal  funds. 
The  Commission  emphasizes  that  this 
interpretation  is  limited  to  the  unique 
circumstances  of  Presidential 
nominating  convention  financing. 

11  CFR  9008.55(b)— Historically,  Host 
Committees  and  Municipal  Funds  Are 
Not  "Agents"  of  National  Party 
Committees 

BCRA's  ban  on  national  parties 
soliciting,  receiving,  directing, 
transferring  and  spending  non-Federal 
funds  also  applies  to  "agents"  of 


national  party  committees.  In  the  Non- 
Federal  Funds  Final  Rules,  the 
Commission  defined  an  "agent,"  for 
purposes  of  11  CFR  part  300,  as  "any 
person  who  has  actual  authority,  either 
express  or  implied  *   *   *  to  solicit, 
direct,  or  receive  any  contribution, 
donation,  or  transfer  of  funds"  on  behalf 
of  a  national  committee  of  a  political 
party.  11  CFR  300.2(b)(l)(i).  Section 
300.2(b)(1)  therefore  requires  a  fact- 
specific  determination  of  the  nature  of 
any  authority  conferred  by  a  national 
party  committee. 

The  NPRM  sought  comment  on 
whether  host  committees  and  municipal 
funds  satisfy  the  definition  of  "agents" 
under  11  CFR  300.2(b)(1)  with  respect  to 
the  national  political  party  committees 
or  their  convention  committees. 
Comment  was  also  sought  on  whether 
host  committees  and  municipal  funds 
should  be  treated  as  per  se  agents  of 
national  party  committees.  Such  an 
^proach  would  have  limited 
permissible  funds  for  a  host  committee 
or  mimicipal  fund  to  funds  subject  to 
FECA's  limitations,  prohibitions,  and 
reporting  requirements,  regardless  of 
how  the  host  committees  and  municipal 
funds  function  in  practice,  and 
regardless  of  their  actual  relationship 
with  the  national  party  committees.  An 
alternative  approach  would  have  treated 
host  committees  and  municipal  funds  as 
per  se  not  agents  of  national  party 
committees  and,  therefore,  not  subject 
as  a  matter  of  law  to  2  U.S.C.  441i(a)(2) 
or  11  CFR  300.10(c)(1),  no  matter  how 
such  host  committees  and  municipal 
funds  actually  operate  or  interact  with 
the  national  party  committees.  The 
commenters  were  divided  on  these 
issues. 

Some  commenters  argued  that  host 
committees  are  independent  from 
convention  committees  and  should 
therefore  not  be  considered  agents  of 
convention  committees.  Both  host 
committees  for  the  2004  Presidential 
nominating  conventions  for  the  two 
major  parties  assured  the  Commission 
that  their  sole  purpose  was  to  encourage 
commerce  in  their  cities  and  project  a 
favorable  image  of  their  cities  to  the 
convention  attendees.  Counsel  to  one 
host  committee  explained  that  the 
committee  conducts  its  own  fundraising 
by  its  own  staff  and  consultants, 
without  national  party  committee 
participation.  Counsel  to  the  other  host 
committee  stated  that  the  committee 
does  not  raise  funds  on  behalf  of  the 
national  party  committee  holding  its 
convention  in  that  city.  Conversely, 
other  commenters  would  treat  host 
committees  as  agents.  One  commenter 
reasoned  that  because  host  committees 
raise  funds  to  pay  for  convention 
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expenses,  they  are  in  essence  raising 
funds  for  the  convention  committee, 
which  would  make  host  committees 
agents  under  11  CFR  300.2(b)(l)(i). 

The  Commission  has  decided  that  the 
regulatory  definition  of  "agent"  of  a 
national  committee  of  a  political  party 
in  11  CFR  300.2(b)(1)  sufficiently 
addresses  the  issue  of  when  a  host 
committee  will  be  considered  an  agent 
of  a  national  committee  of  a  political 
party.  It  provides  for  a  fact-specific 
determination,  rather  than  a  per  se  rule 
applicable  to  all  host  committees  and 
municipal  funds.  Accordingly,  the 
Commission  has  decided  to  adopt  a  new 
provision,  11  CFR  9008.55(b),  simply 
stating  that  host  committees  and 
municipal  funds  are  not  agents  of 
national  party  committees,  except  as 
provided  in  11  CFR  300.2(b)(1). 

The  Commission's  experience  is  that 
host  committees  typically  do  not  have 
authority  to  solicit,  direct,  or  receive 
any  contribution,  donation,  or  transfer 
of  funds  on  behalf  of  the  national 
committees  of  political  parties.  Thus,  as 
long  as  host  committees  and  convention 
committees  conduct  their  affairs  as  they 
have  in  the  past,  host  committees  will 
not  be  considered  agents  of  convention 
committees.  National  party  committees, 
convention  committees,  and  host 
committees  should  look  to  11  CFR 
300.2(b)(1)  for  guidance  on  under  what 
circumstances  a  host  committee  would 
be  an  agent  of  a  national  party 
committee  or  convention  committee.  In 
effect,  this  approach  amounts  to  a 
presumption  tliat  host  committees  and 
municipal  funds  are  not  agents  of  the 
national  party  committee.  Such  a 
presumption  could  be  rebutted  by  a 
showing  that  the  conditions  of 
§300.2(b)(l)(i)  or  (ii)  are  satisfied  by  the 
relationship  of  a  particular  host 
committee  and  convention  committee.  If 
a  particular  host  committee  or 
municipal  fund  were  to  become  an 
"agent"  of  a  national  party  committee, 
then  it,  like  the  national  party 
committee  itself,  would  be  prohibited 
from  soliciting,  receiving,. directing,  or 
spending  non-Federal  funds  by 
operation  of  2  U.S.C.  441i(a)(l)  and  (2) 
and  11  CFR  300.10(a)  and  (c)(1). 

11  CFR  9008.55(c)— Historically.  Host 
Committees  and  Municipal  Funds  Are 
Not  Entities  "Directly  or  Indirectly 
Established,  Financed.  Maintained,  or 
Controlled"  by  National  Party 
Committees 

The  prohibitions  on  national  party 
committees  under  BCRA  also  apply  to 
entities  that  are  "directly  or  indirectly 
established,  financed,  maintained,  or 
controlled"  by  a  national  party 
committee.  2  U.S.C.  441i(a)(2);  11  CFR 


300.10(c)(2).  As  noted  above,  11  CFR 
300.2(c)  provides  a  non-exhaustive  list 
of  factors  that  may  be  considered  in 
determining  whether  an  entity  is 
directly  or  indirectly  established, 
financed,  maintained,  or  controlled  by  a 
national  party  committee.  11  CFR 
300.2(c).  See  Non-Federal  Funds  Final 
Rules.  67  FR  at  49084  ("the  affiliation 
factors  laid  out  in  11  CFR  100.5(g) 
properly  define  'directly  or  indirectly 
established,  financed,  maintained,  or 
controlled'  for  purposes  of  BCRA").  The 
resolution  of  this  issue  requires  a  fact- 
specific  evaluation  of  the  circumstances. 

The  NPRM  sought  comment  on 
whether  host  committees  and  municipal 
funds  satisfy  the  factors  listed  in  1 1  CFR 
300.2(c)  and  should,  therefore,  be 
considered  entities  that  are  directly  or 
indirectly  established,  financed, 
maintained,  or  controlled  by  the 
national  party  committees  holding 
conventions  in  the  relevant  cities.  The 
NPRM  posed  the  corresponding  per  se 
alternatives  on  this  question  as  it  did  on 
the  agency  issue,  discussed  above. 

The  commenters  divided  on  this  issue 
as  well.  Some  commenters  contended 
that  the  party  committees  control  or 
coordinate  with  host  committees  so 
closely  that  host  committees  are 
affiliates  of  the  national  party 
committees.  One  commenter  argued  that 
the  rules  should  not  presume  the 
organizations  affiliated,  but  should 
instead  rely  on  the  factors  listed  in  1 1 
CFR  300.2(c).  This  commenter  also 
noted  that  two  of  those  factors  nearfy 
always  exist  between  the  host 
committee  and  the  convention 
committee.  The  two  factors  are  that  the 
party  committees  provide  funds  in  a 
significant  amount  to  host  committees 
by  virtue  of  selecting  their  cities  to  host 
the  conventions,  11  CFR300.2(c)(l)(vii), 
and  that  the  party  committees  and  host 
committees  have  a  similar  pattern  of 
receipts  that  indicate  a  formal  or 
ongoing  relationship  under  1 1  CFR 
300.2(c)(l)(x).  Other  commenters 
disagreed;  they  argued  that  host 
committees  are  not  directly  or  indirectly 
established,  financed,  maintained,  or 
controlled  under  11  CFR  300.2(c)(1). 
Both  host  committees  cited  detailed 
facts  about  their  organizations  to  show 
that  their  organizations'  relationship 
with  the  respective  national  party 
committees  do  not  satisfy  the  factors 
listed  in  the  definition  of  "directly  or 
indirectly  establish,  finance,  maintain, 
or  control."  11  CFR  300.2(c)(2)(i) 
through  (x). 

The  Commission  has  decided  that  the 
regulatory  definition  of  "directly  or 
indirectly  establish,  finance,  maintain  or 
control"  by  a  national  committee  of  a 
political  party  in  11  CFR  300.2(c)(1) 


sufficiently  addresses  the  issue.  Section 
300.2(c)(1)  provides  for  a  fact-specific 
evaluation  of  particular  circumstances, 
rather  than  a  per  se  rule  applicable  to  all 
host  committees  and  municipal  funds. 
The  Commission  has  decided  therefore 
to  adopt  a  new  provision,  11  CFR 
9008.55(c),  stating  that  host  committees 
and  municipal  funds  are  not  directly  or 
indirectly  established,  financed, 
maintained,  or  controlled  by  a  national 
political  party,  except  as  provided  in  11 
CFR  300.2(c). 

The  Commission's  experience  is  that 
host  committees  typically  would  not 
meet  the  affiliation  test  established  in  11 
CFR  300.2(c)(1).  Thus,  so  long  as  host 
committees  and  convention  committees 
conduct  their  affairs  as  they  have  in  the 
past,  host  committees  will  not  be 
considered  directly  or  indirectly 
established,  financed,  maintained,  or 
controlled  by  a  national  party 
committee.  In  effect,  this  approach 
amounts  to  a  presumption  that  host 
committees  are  not  directly  or  indirectly 
established,  financed,  maintained,  or 
controlled  by  a  national  party 
committee.  Such  a  presumption  could 
be  rebutted  by  a  showing  that  the 
conditions  of  11  CFR  300.2(c)  are 
satisfied  by  the  relationship  of  a 
particular  host  committee  or  municipal 
fund  and  a  national  party  committee. 

1 1  CFR  9008.55(d)— National  Party 
Solicitations  of  Funds  for  Host 
Committees  and  Municipal  Funds 

BCRA  prohibits  national  party 
committees,  their  officers  and  agents 
acting  on  their  behalf,  and  entities 
directly  or  indirectly  established, 
financed,  maintained,  or  controlled  by 
them  from  soliciting  any  funds  for,  or 
making  or  directing  any  donations  to, 
certain  tax-exempt  organizations.  2 
U.S.C.  441i(d).  These  prohibitions 
extend  to  funds  solicited  or  directed  for 
only  certain  tax-exempt  organizations 
.described  in  26  U.S.C.  501(c)  that  make 
"expenditures  or  disbursements  in 
connection  with  an  election  for  Federal 
office  (including  expenditures  or 
disbursements  for  Federal  election  - 
activity)"  and  organizations  described 
in  26  U.S.C.  527.  Id.;  11  CFR  300.2(a). 

A  "disbursement"  is  defined,  in  11 
CFR  300.2(d).  as  "any  purchase  or 
payment  made  by:  (1)  A  political 
committee;  or  (2)  any  other  person, 
including  an  organization  that  is  not  a 
political  committee,  that  is  subject  to 
(FECA)."  FECA  defines  "election"  to 
include  nominating  conventions.  2 
U.S.C.  431(1)(B).  The  Commission's 
previous  treatment  of  permissible  host 
committee  and  municipal  fund 
disbursements  has  been  that  they  are 
not  "contributions  or  expenditures" 
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under  2  U.Sj  Z.  441b  because  they  are 
not  made  "ii  connection  with"  an 
election.  Hoi  irever,  BCRA  reaches 
,  beyond  expe  iditures  and  requires  only 
"disbursements  in  connection  with  an 
election"  to  make  a  501(c)  organization 
subject  to  the  prohibition  in  2  U.S.C. 
441i(d)(l).  In  light  of  these  definitions 
and  the  prev  ous  treatment  of  host 
committees  a  nd  municipal  funds,  the 
Commission  sought  comment  on 
whether,  as  a  matter  of  law,  host 
committees  a  nd  municipal  funds  make 
"disburseme  Its"  "in  connection  with 
an  election  f(  ir  Federal  office,"  even  as 
thev  adhere  t  o  the  requirements  in 
current  11  01^9008.52. 

Two  comn  enters  stated  that  because 
host  commiti  ees  have  not  been 
considered  p  slitical  committees,  host 
committees  c  annot  be  considered  to 
make  "disbu  sements  in  connection 
with  an  elect  on."  However,  the 
Commission  notes  that  FECA  defines 
"political  committee,"  in  part,  as  any 
committee  th  at  receives  contributions  or 
makes  expen  ditures  aggregating  in 
excess  of  $1  ,i  (00  during  a  calendar  year. 
2  U.S.C.  431(4).  The  definitions  of 
"contribution."  2  U.S.C.  431(8)(A)(i), 
and  "expenditure,"  2  U.S.C. 
431(9)(A)(i),  )oth  include  the 
requirement  hat  the  transaction  be  "for 
the  purpose  (  f  influencing  any  election 
for  Federal  o  fice."  Thus,  the 
determinatio  i  that  host  committees  are 
not  political  :ommittees  does  not 
resolve  the  q  lestion  of  whether  they 
make  "disbursements  in  connection 
with  a  Feden  1  election." 

One  comm  snter  also  asserted  that,  in 
litigation  challenging  BCRA,  the 
Conunission  explained  that  2  U.S.C. 
441i(d)  reflet  ted  Congressional 
recognition  t  lat  some  tax-exempt 
organization:  engage  in  campaign 
activities  to  1  enefit  Federal  candidates. 
The  commen  ter  suggested  that  because 
this  purpose  is  not  relevant  to  host 
committees,  he  Commission  should  not 
consider  soli  citations  for  host 
committees  subject  to  2  U.S.C.  441i(d). 
The  Commis  iion  disagrees.  The  passage 
of  the  government's  brief  quoted  by  this 
commenter  d  id  not  purport  to  be  an 
exhaustive  li  >t  of  activities  prohibited 
by  2  U.S.C.  4  lli(d).  Indeed,  later  in  the 
same  brief,  tl  le  wider  effect  of  the 
provision  wa  s  made  clear:  "Moreover, 
donations  so  icited  or  directed  by 
national  part  y  committees  to  benefit  tax- 
exempt  orgaiiizations  that  conduct 
political  activities  create  the  same 
potential  pro  }lems  of  corruption  that 
other  unregu  ated  fund-raising  by  the 
national  part  ^  engenders.  *   *   *"  Brief 
of  Defendant!,  at  118,  McConnellv. 
FEC.  251  F.  3upp.  2d  176  (D.D.C.  2003); 


prob.  juris,  noted.  123  S.Ct.  2268  (U.S. 
2003). 

The  Commission  has  determined  that 
host  committee  and  municipal  fund 
disbursements  related  to  convention 
activities  are  not  "disbursements  in 
connection  with  an  election"  sufficient 
to  trigger  the  prohibition  in  2  U.S.C. 
441i(d)  with  respect  to  those  host 
committee  and  municipal  funds  that  are 
501(c)  organizations.  Therefore,  the 
Commission  is  not  promulgating  a  new 
rule  at  11  CFR  9008.55(d)  in  order  to 
apply  11  CFR  part  300  to  the  sohcitation 
of  funds  for  those  host  committees  or 
municipal  funds  that  have  26  U.S.C. 
501(c)  status.  Further,  host  committees 
and  municipal  funds  therefore  will  not 
be  required  to  make  any  certification 
pursuant  to  11  CFR  300.11(d)  or 
300.50(d). 

The  Commission  concluded  that 
consistent  with  the  longstanding 
rationale  for  not  treating  host  committee 
and  municipal  fund  activity  "in 
connection  with"  an  election  for 
purposes  of  2  U.S.C.  441b,  it  should 
similarly  apply  the  "in  connection 
with"  language  at  2  U.S.C.  441i(d).  As 
noted  earlier,  the  overriding  purpose  of 
permissible  host  committee  and 
municipal  fund  activity  is  commercial 
or  civic  in  nature. 

Even  though  the  restrictions  of  441i(d) 
may  not  apply,  national  party  agents 
will  still  be  bound  by  the  broad 
proscription  at  2  U.S.C.  441i(a).  This 
will  mean  that  such  agents  may  not 
solicit  any  funds  not  subject  to  the 
limits,  prohibitions,  and  reporting 
requirements  of  the  statute.  In  effect, 
such  agents  will  be  able  to  solicit  funds 
that  would  be  subject  to  the 
contribution  limit  for  "any  other 
political  committee"  (i.e.,  $5,000  per 
year  pursuant  to  2  U.S.C.  441a(a)(l)(C), 
(2)(C)),  but  no  donations  from 
prohibited  sources  could  be  solicited, 
and  the  funds  would  have  to  be  reported 
by  the  recipient  host  committee  or 
municipal  fund. 

1 1  CFR  9008.55(e)— Candidate 
Solicitations  for  Host  Committee  and 
Municipal  Funds 

BCRA  also  prohibits  Federal 
candidates  and  individuals  holding 
Federal  office  ^  from  soliciting. 


'  An  "individual  holding  Federal  office"  is 
deflned  as  "an  individual  elected  to  or  serving  in 
the  office  of  President  or  Vice  President  of  the 
United  States:  or  a  Senator  or  a  Representative  in, 
or  Delegate  or  Resident  Commissioner  to,  the 
Congress  of  the  United  States."  11  CFR  300.2(o).  It 
does  not  include  those  "who  are  appointed  to 
positions  such  as  the  secretaries  of  departments  in 
the  executive  branch,  or  other  positions  that  are  not 
nUed  by  election."  Non-Federal  Funds  Final  Rules, 
67  PR  at  49.087.  This  definition  is  identical  to  the 


receiving,  directing,  transferring,  or 
spending  funds  in  connection  with  an 
election  for  Federal  office  unless  the 
funds  are  subject  to  the  limitations, 
prohibitions,  and  reporting  < 

requirements  of  FECA.  2  U.S.C. 
441i(e)(l)(A).  BCRA  extends  these 
prohibitions  to  agents  acting  on  their 
behalf  of  either  Federal  candidates  or 
individuals  holding  Federal  office,  as 
well  as  to  entities  directly  or  indirectiy 
established,  financed,  maintained,  or 
controlled  by  such  candidates  or 
officeholders.  2  U.S.C.  441i(e)(l). 

BCRA  creates  two  exceptions  from 
that  general  rule  in  2  U.S.C.  441i(e)(4). 
only  one  of  which  is  relevant  to 
Presidential  nominating  conventions. 
BCRA  allows  Federal  candidates, 
individuals  holding  Federal  office,  and 
individuals  who  are  agents  acting  on 
behalf  of  either  to  make  "general 
solicitations,"  without  source  or  amount 
restrictions,  for  a  501(c)  organization, 
other  than  organizations  whose 
"principal  purpose"  is  to  conduct 
certain  Federal  election  activity,  so  long 
as  the  solicitation  does  not  specify  how 
the  funds  will  or  should  be  spent.  2 
U.S.C.  441i(e)(4)(A).  The  "Federal 
election  activity"  referenced  in  this 
exception  is  voter  registration  within 
120  days  of  a  Federal  election  and  voter 
identification,  GOTV  activities,  or 
generic  campaign  activity  conducted  in 
connection  with  an  election  in  which  a 
candidate  for  Federal  office  appears  on 
die  ballot.  2  U.S.C.  441i(e)(4){A)  [citing 
2  U.S.C.  431(20)(A)(i)  and  (ii)). 

The  principal  purpose  of  a  host 
committee  or  municipal  fund  is  to 
promote  and  generate  commerce  in  the 
host  city;  its  principal  piu-pose  is  not  to 
conduct  the  specified  types  of  Federal 
election  activity  that  would  trigger  the 
exception  to  the  rule  permitting  general 
solicitations  for  501(c)  organizations. 
Therefore,  under  2  U.S.C.  441i(e)(4)(A). 
Federal  candidates  and  officeholders 
may  make  general  solicitations  of  funds 
on  behalf  of  any  host  committee  or 
municipal  fund  that  is  a  501(c) 
organization  where  such  solicitations  do 
not  specify  how  the  funds  will  or 
should  be  spent  and  where  the  Federal 
candidates  and  officeholders  do  not 
establish,  finance,  maintain,  or  control 
these  organizations.^ 

The  final  rule  at  11  CFR  9008.55(e)  is 
modified  from  the  proposed  rule  to  state 
that  Federal  candidates  and 
officeholders  and  their  agents  may  make 


definition  of  "Federal  officeholder"  in  11  CFR 
113.2(c). 

■In  AO  2003-12,  the  Commission  determined 
that  the  exceptions  in  2  U.S.C.  441i(e)(4)  do  not 
apply  to  a  section  SOl(c)  organization  established, 
financed,  maintained,  or  controlled  by  a  Federal 
candidate  or  officeholder,  or  agent  of  either. 
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general  solicitations  on  behalf  of  host 
committees  or  municipal  funds  that  are 
section  501(c)  organizations,  provided 
the  solicitations  do  not  specify  how  the 
funds  will  or  should  be  spent  and 
provided  that  the  solicitations  are 
otherwise  permitted  by  2  U.S.C. 
441i(e)(4)(A).« 

Other  Convention-Related  Issues 

A.  Goods  and  Services  Provided  to 
Convention  Committees  by  Commercial 
Vendors 

The  NPRM  also  sought  comment  on 
proposed  changes  to  the  rule  on 
convention  committees  receiving  goods 
and  services  from  commercial  vendors, 
11  CFR  9008.9.  Some  commenters 
argued  that  nothing  in  BCRA  should 
change  the  conclusion  that  the 
provision  of  these  goods  and  services  is 
permissible.  In  contrast,  a  different 
commenter  argued  that  this  exception 
violates  both  FECA  and  BCRA,  citing 
many  of  the  same  reasons  some 
commenters  used  to  argue  that  the 
Commission's  ciurent  host  committee 
and  municipal  regulations  are  contrary 
to  FECA  and  BCRA.  For  the  same 
reasons  stated  above  regarding  the  host 
committee  and  municipal  fund 
exception,  the  Commission  has 
determined  that  no  change  to  1 1  CFR 
9008.9  is  required  by  BCRA. 

B.  Offsets 

The  NPRM  sought  comment  on 
whether  BCRA  required  any 
reevaluation  of  the  practice  of 
permitting  convention  committees  to 
"offset"  in-kind  contributions  received 
from  host  committees  that  are  deemed 
impermissible  in  post-convention 
audits.  Under  this  practice,  rather  than 
require  repajTnent  of  100%  of  these 
receipts,  the  convention  committee  is 
permitted  to  offset  the  impermissible  in- 
kind  contributions  with  convention 
committee  expenditures  that  could  have 
been  paid  by  the  host  committee^  The 
Commission  has  concluded  that  under 
BCRA  convention  committees  may 
continue  to  receive  in-kind  donations 
from  host  committees  and  municipal 
funds  provided  the  in-kind  donations 
are  in  accordance  with  11  CFR  9008.52 


9  The  new  regulations  at  11  CFR  300.52  and 
300.65  could  be  read  to  restrict  a  broader  range  of 
general  solicitations  made  on  behalf  of  501(c) 
organizations  than  does  the  related  provision  of 
BCRA,  2  U.S.C.  441(e)(4)(A).  Specifically,  the 
regulations  appear  to  bar  general  solicitations  on 
behalf  of  SOl(c)  organizations  for  any  election 
activity,  including  certain  types  of  Federal  election 
activity;  section  441(e)(4)(A),  however,  bars  only 
those  general  solicitations  on  behalf  of  501(c) 
organizations  whose  principal  purpose  is  to 
conduct  these  specified  types  of  Federal  election 
activity.  The  regulations  should  be  read  as  barring 
Only  those  solicitations  covered  by  the  statute. 


and  9008.53.  See  new  11  CFR 
9008.55(a).  Therefore,  the  Commission 
has  also  determined  that  convention 
committees  may  offset  host  committee 
or  municipal  fiind  impermissible  in- 
kind  contributions.  Accordingly,  no 
revisions  need  be  made  in  the  final 
rules. 

C.  Private  Hospitality  Events 

The  NPRM  also  sought  comment  on 
whether  BCRA  requires  regulation  of 
private  hospitality  events  held  by 
corporations,  labor  organizations,  and 
other  groups  in  the  convention  city 
during  the  convention.  Such  events  are 
typically  held  in  locations  outside  the 
convention  venue,  but  often  in  close 
proximity  to  it.  Convention  attendees 
including  delegates.  Federal  candidates 
and  officeholders,  and  political  party 
officials  are  often  invited  to  these 
events,  and  such  individuals  fi^uently 
speak  or  are  recognized  at  such  events. 

Four  commenters  addressed  this  • 
issue,  and  they  all  agreed  that  BCRA 
does  not  require  regulatory  language 
regarding  these  hospitality  events.  One 
of  the  commenters  noted  that  these 
events  could  be  subject  to  regulation  on 
some  other  basis,  if,  for  example,  the 
events  were  also  fundraisers  for  a 
political  committee  under  the  Act. 

The  Commission  has  concluded  that 
BCRA  does  not  change  the 
determination  that  the  temporal  and 
geographic  proximity  of  these  events  to 
Presidential  nominating  conventions 
does  not  subject  the  events  to  regulation 
under  FECA  solely  because  of  that 
proximity.  The  Commission  notes  that 
FECA  regulation  could  be  triggered 
nonetheless  by  such  events  if,  for 
example,  a  Federal  political  committee 
holds  a  fimdraising  event. 

D.  Host  Committee  Audits 

The  NPRM  sought  comment  on 
whether  the  examination  and  audit 
authority  set  forth  in  current  1 1  CFR 
9008.54  has  an  adequate  statutory  basis 
imder  FECA  or  the  Fund  Act.  This 
section  mandates  audits  of  all  host 
committees.  The  Fund  Act  gives  the 
Commission  the  authority  'to  conduct 
such  examinations  and  audits  (in 
addition  to  the  examinations  and  audits 
required  by  section  9007(a))  *   *   *  as  it 
deems  necessary  to  carry  out  the 
fimctions  and  duties  imposed  on  (the 
Commission)  by  this  chapter."  26  U.S.C. 
9009(b). 

When  the  predecessor  to  the  current 
version  of  11  CFR  9008.54  was 
promulgated  in  1979.  the  Commission 
determined  it  was  necessary  to  audit 
host  committees  because  host 
committees  are  allowed  to  accept 
donations  to  deftly  convention 


expenses  and,  therefore,  the 
Commission  had  a  responsibility  to 
insure  that  such  donations  "were 
properly  raised  and  spent."  Explanation 
and  Justification  for  Presidential 
Election  Campaign  Fund  and  Federal 
Financing  of  Presidential  Nominating 
Conventions,  44  FR  63036,  63038  (Nov. 
1, 1979). 

Two  commenters  argued  that  the 
Commission  does  not  have  statutory 
authority  to  conduct  routine  audits  of 
host  conunittees.  In  their  view,  the 
Commission's  routine  audit  authority  is 
limited  to  candidates  and  committees 
that  receive  public  funds,  and  is  meant 
to  ensure  that  such  candidates  and 
committees  do  not  misspend  those 
public  funds.  One  commenter  stated 
that  routine  audits  of  host  committees 
are  unwarranted  because  host 
committees  do  not  receive  public  funds. 
Both  commenters  favored  repealing  1 1 
CFR  9008.54. 

After  considering  the  comments,  the 
Commission  has  concluded  that  it 
possesses  authority  to  audit  host 
committees  on  a  routine  basis.  The 
Commission  notes  that  the  audit 
authority  in  26  U.S.C.  9009(b)  is  broad. 
That  section  grants  the  Commission  the 
power  "to  conduct  such  examinations 
and  audits"  as  it  deems  necessary  to 
carry  out  the  responsibilities  with 
which  the  Commission  has  been 
charged.  Unlike  26  U.S.C.  9007(a), 
which  requires  the  Commission  to 
conduct  routine  audits  of  publicly- 
financed  candidates  and  convention 
committees,  section  9009(b)  does  not 
require  the  Commission  to  audit  host 
committees.  It  does,  however,  grant  the 
Commission  the  discretion  to  do  so. 
Given  the  increasingly  vital  role  that 
host  committees  play  in  financing  the 
national  nominating  conventions,  the 
Commission  continues  to  find  it 
necessary  to  conduct  routine  host 
committee  audits  to  ensure  that  such 
entities  do  not  provide  "anything  of 
value"  to  convention  committees, 
except  as  expressly  permitted  in  1 1  CFR 
9008.52(b). 

E.  Municipal  Fund  Audits 

While  the  NPRM  proposed  to 
eliminate  many  of  the  discrepancies  in 
the  manner  that  the  Commission's 
regulations  applied  to  host  committees 
and  municipal  funds,  it  did  not  propose 
extending  the  routine  audit  provision 
applicable  to  host  committees.  1 1  CFR 
9008.54,  to  municipal  funds  as  well. 

While  the  NPRM  did  not  propose  to 
conduct  routine  audits  of  municipal 
fimds,  it  indicated  that  the  Commission 
retains  the  authority  to  conduct  a 
detailed  and  thorough  review  of 
miuiicipal  fund  transactions  if  such  an 
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11  CFR  Part  bo32— Definitions 


1 1  CFR  9032  9— Qualified  Campaign 
Expenses 

Section  90J2.9  defines  qualified 
campaign  ex  jenses.  One  technical 
correction  is  being  made  in  §  9032.9(c). 
Previously,  t  lis  rule  stated  that 
expenditures  incurred  "before  the 
beginning  of  the  expenditure  report 
period  "  are  c  ualified  campaign 
expenses  if  t  ley  meet  the  requirements 
of  11  CFR  9C  34.4(a).  which  addresses, 
inter  alia,  te;  ting  the  waters  expenses 
prior  to  the  c  ate  an  individual  becomes 
a  candidate.  The  reference  to 
"expendituri !  report  period  "  was  an 
error  becaus(  i  that  term  applies  to 
general  elect  on  candidates.  See  11  CFR 
9002.12.  Thi  i  reference  is  being  changed 
to  "prior  to  t  le  date  the  individual 
becomes  a  Cc  ndidate."  the  same 
wording  used  in  11  CFR  9034.4(a)(2), 
governing  tei  iting  the  waters  expenses. 
No  commeni  ers  addressed  this  topic. 

11  CFR  Part  9033— Eligibility  for 
Payments 

1 1  CFR  9033  1— Candidate  and 
Committee  /  greements 

Similar  to  the  technical  amendment  to 
11  CFR  9003.1(b)(8)  discussed  above, 
the  Commisi  ion  is  revising  §  9033.1. 
The  referencB  to  11  CFR  parts  100-116 
in  paragraph  (b)(10)  is  amended  to 


encompass  all  the  regulations  up  to  and 
including  11  CFR  part  400  among  the 
regulations  with  which  candidates  and 
their  authorized  committees  agree  to 
comply. 

11  CFR  9033.11— Documentation  of 
Disbursements 

The  changes  to  §  9033.11  follow  the 
changes  to  11  CFR  9003.5  discussed 
above. 

11  CFR  Part  9034— Entitlements 

1 1  CFR  9034.4— Use  of  Contributions 
and  Matching  Payments;  Examples  of 
Qualified  Campaign  Expenses  and  Non- 
Qualified  Campaign  Expenses 

Section  9034.4,  which  concerns  the 
use  of  contributions  and  matching 
payments  for  qualified  and  non- 
qualified campaign  expenses,  is  being 
amended  in  several  respects.  First,  the 
heading  for  this  section  is  being 
modified  by  adding  the  words 
"examples  of  qualified  campaign 
expenses  and  nonqualified  campaign 
expenses"  to  assist  the  reader  in 
locating  these  examples. 

11  CFR  9034.4(a)(3)(i)— Definition  of 
"Winding  Down  Costs" 

The  Commission  is  revising  11  CFR 
9034.4  to  move  provisions  from 
paragraph  (a)(3)(i)  to  the  new  rule  on 
winding  down  costs  in  11  CFR  9034.11, 
discussed  below.  Revised 
§  9034.4(a)(3)(i)  indicates  that  winding 
down  costs  that  satisfy  new  11  CFR 
9034.11  are  qualified  campaign 
expenses. 

11  CFR  9034.4(a)(3)(ii)— Private 
Contributions  Received  After  DOI 

The  Commission  is  also  revising  11 
CFR  9034.4(a)(3)(ii)  to  clarify  the  rules 
governing  ineligible  primary  election 
Presidential  candidates  who  continue  to 
campaign  after  their  dates  of 
ineligibility.  Previously,  paragraph 
(a)(3)(ii)  provided  that  these  candidates 
may  use  "contributions  received  after" 
the  DOI  to  continue  to  campaign. 
However,  11  CFR  9034.5(a)(2)(i) 
provides  that  a  candidate's  cash  on 
hand  on  the  NOCO  Statement  should 
include  "all  contributions  dated  on  or 
before"  the  DOI,  whether  or  not 
submitted  for  matching.  Thus, 
contributions  that  were  dated  on  or 
before  the  DOI  but  received  after  the 
DOI  were  subject  to  both  rules,  and  the 
previous  rules  did  not  make  clear  how 
they  should  be  treated.  Section 
9034.4{a)(3)(ii)  is  being  revised  to 
eliminate  the  overlap  by  stating  that 
only  a  contribution  that  is  dated  after  a 
candidate's  DOI  may  be  used  to 
continue  to  campaign. 


In  addition,  the  Commission  is 
deleting  the  sentence  in  former 
§  9034.4(a)(3)(ii)  that  stated:  "The 
candidate  shall  be  entitled  to  receive  the 
same  proportion  of  matching  funds  to 
defray  net  outstanding  campaign 
obligations  as  the  candidate  received 
before  his  or  her  date  of  ineligibility." 
In  practice,  each  submission  for 
matching  funds  is  reviewed 
individually;  thus,  a  candidate  receives 
a  different  proportion  of  matching  funds 
for  each  submission.  Deleting  this 
sentence  makes  clear  that  candidates 
will  continue  to  receive  matching  funds 
based  on  the  Conunission's  review  of 
each  matching  fund  submission,  rather 
than  on  the  proportion  of  matching 
funds  the  candidate  received  for  any 
previous  submission.  Revised  11  CFR 
9034.4(a)(3)(ii)  also  includes  a  new 
reference  to  11  CFR  9034.11.  No 
comments  were  received  regarding  these 
changes  to  §9034.4(a)(3)(ii). 

llCFR9034.4(a)(3)(iii)     . 

As  discussed  below  in  the 
explanation  and  justification  of  1 1  CFR 
9035.1(c)(1),  paragraph  (a)(3)(iii)  is 
being  moved  from  §  9034.4  to 
§  9035.1(c)(1). 

11  CFR  9034.4(a)(5)— Gifts  and  Bonuses 

The  NPRM  sought  comment  on 
revising  11  CFR  9034.3(a)(5)  regarding 
gifts  and  bonuses  paid  to  campaign 
erhployees,  consultants,  and  volunteers. 
For  the  reasons  explained  above  in  the 
explanation  and  justification  for  newly 
redesignated  11  CFR  9004.4(a)(6),  the 
Commission  has  decided  to  make  a 
similar  change  to  11  CFR  9034.4(a)(5). 

11  CFR,9034.4(a)(6)— Convention 
Expenses  of  Ineligible  Candidates 

The  NPRM  proposed  adding  a  new 
section  11  CFR  9034.4(a)(6)  to  reflect  its 
decision  in  AO  2000-12  permitting 
certain  convention  expenses  incurred  by 
Presidential  primary  candidates  after 
their  dates  of  ineligibility  to  be 
considered  qualified  campaign 
expenses.  In  AO  2000-12,  the 
Commission  permitted  ineligible 
candidates  to  treat  as  qualified 
campaign  expenses  certain  costs  related 
to  meetings  and  events  at  the  national 
nominating  conventions  subject  to  some 
restrictions.  Specifically,  the 
Commission  allowed  costs  related  to 
meetings  and  receptions  to  thank 
delegates  and  supporters  to  be  treated  as 
qualified  campaign  expenses,  but  did     ' 
not  also  allow  travel  costs  related  to 
such  events  to  be  considered  qualified 
campaign  expenses.  The  Commission 
also  permitted  ineligible  candidates  to 
incur  qualified  campaign  expenses 
related  to  specific  fundraising  events  at 
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the  national  nominating  conventions,  as 
well  as  travel  expenses  to  attend  such 
events. 

One  commenter  agreed  that  the 
expenses  in  AO  2000-12  should  be 
treated  as  qualified  campaign  expenses, 
and  suggested  that  the  rule  should  be 
extended  to  cover  most  convention 
expenses  of  primary  candidates 
incurred  after  DOI.  This  commenter 
asserted  that  reasonable  convention 
expenses  are  in  connection  with  a 
candidate's  campaign  for  nomination 
both  for  candidates  who  continue  to 
campaign  past  their  eligibility  date  and 
those  who  withdraw  or  suspend  their 
campaigns.  Candidates  who  withdraw 
or  suspend  their  campaigns  might 
restart  their  campaigns  depending  on 
changed  circumstances.  The  commenter 
suggested  a  ceiling  of  $100,000  to 
$250,000  for  such  expenses. 

The  Commission  is  adding  new  11 
CFR  9034.4(a)(6)  to  provide  a  simpler 
approach  in  which  a  candidate  may 
treat  expenses  related  to  the  national 
nominating  convention  of  up  to  $50,000 
as  qualified  campaign  expenses.  This 
rule  recognizes  that  ineligible 
candidates  have  interests  in 
participating  in  their  parties'  national 
nominating  convention  related  to  their 
candidacy  for  the  nomination.  Thus,  it 
is  reasonable  to  allow  candidates  to  use 
public  funds  to  participate  in  their 
party's  national  nominating  convention. 
This  bright  line  rule  avoids  the 
necessity  of  considering  whether 
convention  expenses  are  in  fact 
necessary  for  fundraising  activities  or 
are  genuinely  to  thank  those  who 
assisted  the  campaign  as  required  by  AO 
2002-12. 

The  new  rule  in  11  CFR  9034.4(a)(6) 
provides  that  an  ineligible  candidate 
may  treat  up  to  $50,000  in  expenses 
related  to  the  national  nominating 
convention  as  qualified  campaign 
expenses.  Any  costs  reasonably  related 
to  the  candidate's  attendance, 
participation  or  activities  at  the 
Presidential  nominating  convention 
would  be  a  qualified  campaign  expense 
under  the  new  rule,  including  travel  and 
lodging  costs  of  the  candidate,  his  or  her 
family,  and  campaign  stafi',  consultants 
and  volunteers  to  attend  the  convention, 
the  costs  of  hosting  receptions  and 
events,  and  other  convention-related 
costs.  Any  amount  in  excess  of  $50,000 
will  not  be  considered  a  qualified 
campaign  expense  and  may  be  subject  to 
repayment.  The  $50,000  cap  is  based  on 
the  Commission's  experience  as  to  how 
much  is  reasonably  necessary  for  this 
purpose.  Apart  from  the  $50,000  cap, 
any  candidate  who  is  in  a  deficit 
position  after  DOI  may  incur  additional 
qualified  campaign  expenses  related  to 


fundraising  events  at  the  national 
nominating  conventions  to  retire^ 
campaign  debt. 

11  CFR  9034.4(b)(3)— Non-Qualified 
Campaign  Expenses 

Revisions  are  being  made  to  1 1  CFR 
9034.4(b)(3)  to  more  clearly  state  that 
winding  down  costs  addressed  in 
paragraph  (aK3)  of  this  section  are 
qualified  campaign  expenses.  The 
revised  rules  also  indicate  that  certain 
convention  expenses  permitted  under 
paragraph  (a)(6)  of  this  section  are 
qualified  ceunpaign  expenses.  As 
proposed  in  the  NPRM,  §  9034.4(b)(3) 
would  have  also  referred  to  continuing 
to  campaign  costs;  however,  in  the  final 
rules,  it  does  not  refer  to  continuing  to 
campaign  costs  because  those  costs  are 
not  qualified  campaign  expenses. 

11  CFR  9034.10— Pre-Candidacy 
Payments  by  Multicandidate  Political 
Committees  Deemed  In-kind 
Contributions  and  Qualified  Campaign 
Expenses;  Effect  of  Reimbursement 

In  the  NPRM,  the  Commission 
proposed  adding  language  at  1 1  CFR 
9034.10  to  treat  certain  expenses 
incurred  by  multicandidate  committees 
as  in-kind  contributions  benefiting 
publicly  funded  Presidential  candidates. 
Similar  language  was  proposed  at  11 
CFR  110.2(1)  to  reach  a  similar  result 
where  multicandidate  committees  inciu 
such  expenses  benefiting  Presidential 
candidates  who  are  not  publicly  funded. 
These  provisions  were  designed  to 
address  situations  where  unauthorized 
political  committees  closely  associated 
with  a  particular  individual  planning  to 
run  for  President  deft-ay  costs  that  are 
properly  treated  as  in-kind 
contributions  unless  reimbursed  by  the 
Presidential  campaign. 

Two  commenters  addressed  this 
topic.  One  commenter  generally 
supported  the  proposed  rule,  but  noted 
that  it  did  not  address  similar  issues  in 
Congressional  campaigns.  The  other 
commenter  suggested  that  in  this 
context  even  polling  tliat  did  not 
mention  a  particular  Presidential 
candidate  should  be  covered. 

The  Commission  is  adopting  final 
rules  that  use  much  of  the  approach  set 
forth  in  the  proposed  rules.  The  final 
rules,  though,  narrow  their  focus  so  they 
are  clearer  in  application  and  better 
targeted  to  the  situations  that  truly 
present  the  potential  for  evasion  of  the 
contribution  and  spending  limits.  The 
final  rules  also  provide  a  mechanism  for 
a  Presidential  campaign  to  achieve 
compliance  with  the  law  by  promptly 
reimbursing  the  multicandidate 
committee.  If  there  is  full  and  timely 
reimbursement,  the  multicandidate 


political  committee's  payment  is  not  to 
be  treated  as  an  in-kind  contribution  for 
either  entity,  but  rather  the 
reimbursement  is  an  expenditure  of  the 
candidate's  campaign  andts  a  qualified 
campaign  expense  of  the  candidate's 
campaign  (in  the  case  of  a  publicly 
funded  candidate). 

One  distinction  built  into  the  final 
rules  is  that  they  cover  only  payments 
by  multicandidate  political  committees 
before  the  individual  benefiting  actually 
becomes  a  candidate  within  the 
meaning  of  2  U.S.C.  431(2)  and  26 
U.S.C.  9032(2).  The  Commission's 
experience  is  that  after  an  individual 
becomes  a  candidate  for  the  Presidency 
by  virtue  of  receiving  more  than  $5,000 
in  contributions  or  making  more  than 
$5,000  in  expenditures,  and  taking  into 
account  the  "testing  the  waters" 
allowances  at  11  CFR  100.72  and 
100.131,  the  candidate's  principal 
campaign  committee  or  other  authorized 
committee  would  pay  the  types  of 
expenses  involved  here.  The  focus  of 
the  final  rules,  therefore,  is  those 
expenses  paid  by  multicandidate 
political  committees  prior  to  actual 
candidacy  under  the  law,  i.e..  during  the 
"testing  the  waters"  phase  and  before. 
For  other  situations  not  addressed  in 
new  §,110.2(1)  or  §9034.10.  including 
when  expenditures  are  paid  for  by 
multicandidate  committees  after 
candidacy,  the  general  provisions 
describing  in-kind  contributions  at  1 1 
CFR  100.52(a)  and  (d),  109.20,  109.21, 
109.23,  and  109.37  would  apply.  The 
covered  expenses  in  the  new  rules  at  11 
CFR  110.2(1)  and  9034.10  would  not 
trigger  candidacy  themselves,  but  would 
count  as  contributions  in-kind  and/or 
qualified  campaign  expenses  if  and 
when  the  individual  benefiting  becomes 
a  candidate,  including  bv  operation  of 
11  CFR  100.72(b)  and  ldo.l31(b). 

Both  final  rules  narrow  the  types  of 
expenses  covered  in  the  proposed  rules 
by  qualifying  each.  For  example,  only 
polling  expenses  that  involve  measuring 
the  favorability,  name  recognition,  or 
relative  support  of  the  person  who 
becomes  a  Presidential  candidate  are 
subject  to  the  rules.  General  polling 
solely  regarding  issues  would  not  be 
covered.  Compensation  and  office 
expenses  would  be  covfered  only  to  the 
extent  they  relate  to  activities  in  states 
where  Presidential  primaries,  caucuses, 
or  preference  polls  are  yet  to  be 
conducted. 

Both  final  rules  also  narrow  the 
coverage  to  situations  where  there  is 
some  involvement  of  the  benefiting 
candidate.  It  became  apparent  that  there 
may  be  some  multicandidate  political 
committee  payments  of  the  type 
described  that  are  undertaken  without 
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any  involven  lent  of  the  individual  who 
becomes  a  Pi  esidential  candidate.  For 
example,  sorie  multicandidate 
committees  i  light  independently 
undertake  pc  lling  to  test  the  relative 
support  of  vi  rious  potential  candidates 
for  President  in  order  to  make  decisions 
about  which  candidate  to  support  with 
contribution ;  or  independent 
expenditure! .  Other  committees  might 
be  setting  up  staffed  offices  in  States 
that  will  be  c  onducting  Presidential 
primaries,  bi  t  have  no  involvement 
whatsoever  \  ^th  a  person  who  becomes 
a  Presidentia  I  candidate. 

The  Coram  ission  decided  to  refer  to 
standards  all  eady  in  the  regulations  to 
reach  only  tl:  ose  expenditures  that 
properly  sho  aid  be  treated  as  in-kind 
contribution  i  and/or  qualified  campaign 
expenses.  Thus,  the  final  rules  cover 
only  those  si  nations  where  the 
benefiting  caididate  "accepted  or 
received"  th(  s  goods  or  services, 
"requested  o-  suggested"  the  goods  or 
services,  had  "material  involvement"  in 
the  decision  to  provide  the  goods  or 
services,  or  vras  involved  in  "substantial 
discussions"  about  providing  the  goods 
or  services.  ^  ee  11  CFR  106.4(b); 
109.21(b)(2),  (d)(1),  (d)(2),  (d)(3).  This 
approach  wa  >  driven,  in  part,  by  the  fact 
that  the  Com  mission  did  not  in  th«f  e 
rules  want  tc  try  to  differentiate 
between  vari  aus  types  of  multicandidate 
committees,  >uch  as  those  commonly 
referred  to  as  "leadership  PACs." 
However,  wi  hout  some  nexus  with  a 
particular  be  lefiting  candidate,  the 
rules  would  each  too  broadly.  As  a 
practical  mal  ter,  the  final  rules  probably 
will  have  the  most  impact  on  so  called 
"leadership  PACs,"  but  other  types  of 
multicandidi  ite  political  committees 
will  be  covei  ed  as  well. 

If  reimbur!  ement  is  made  by  the 
Presidential  :ampaign  within  30  days 
after  the  ben^  (fiting  candidate  becomes  a 
candidate,  tl;  e  multicandidate  political 
committee's  jayment  wilFnot  be 
deemed  an  ii  i-kind  contribution. 
Because  som  e  such  payments  may  fall 
within  the  la  st  30  days  of  a 
multicandidi  ite  committee's  and  a. 
Presidential  candidate's  reporting 
period,  and  1  lefore  the  reimbursement 
has  been  made,  the  question  of  whether 
to  initially  r«  port  the  payment  as  a 
contribution  in-kind  arises.  Because  of 
the  nature  ol  these  expenses,  and  the 
fact  that  trea  ment  as  an  in-kind 
contribution  does  not  arise  unless  and 
until  the  ber  efiting  Presidential  aspirant 
legally  becoi  les  a  candidate,  the 
Commission  will  not  require  the 
payment  to  1  le  treated  as  an  in-kind 
contribution  under  these  circumstances. 
After  the  reii  nbursement  opportimity 
has  passed,  I  dough  (30  days  after 


candidacy),  the  payment  must  be  treated 
as  an  in-kind  contribution,  and  any  such 
payments  not  previously  reported  as 
such  would  have  to  be  so  reported 
through  the  amendment  process. 

Please  note  that  nothing  in  these  final 
rules  alters  the  application  of  11  CFR 
109.21(b)(2)  or  109.37(a)(3)  or  (b).  The 
Commission  also  notes  that  these  final 
rules  in  no  way  address  situations 
where  the  Commission  determines  that 
the  multicandidate  political  committee 
and  the  candidate's  principal  campaign 
committee  are  affiliated  under  1 1  CFR 
100.5(g)(4). 

11  CFR  9034.11— Winding  Down  Costs 

This  new  section  addresses  winding 
down  costs  for  primary  election 
candidates.  For  the  reasons  stated  in  the 
explanation  and  justification  for  new  11 
CFR  9004.11,  which  addresses  winding 
down  costs  for  general  election 
candidates,  the  Commission  is  adopting 
a  similar  approach  to  winding  down 
costs  of  primary  candidates  in  new 
§  9034.11,  with  some  differences 
described  below. 

11  CFR  9034.11(a)— Definition  of 
"Winding Down  Costs" 

The  definition  of  "winding  down 
costs"  in  new  §9034. 11(a)  is  similar  to 
the  definition  in  §  9004.11(a)  except  that 
the  costs  are  related  to  the  candidate's 
campaign  for  nomination  rather  than  the 
candidate's  general  election  campaign. 
New  §  9034.11(a)  includes  a  revised 
version  of  the  first  sentence  of  previous 
11  CFR  9034.4(a)(3)(i)  to  clarify  that 
winding  down  costs  are  limited  to  costs 
associated  with  the  termination  of 
political  activity  related  to  seeking  that 
candidate's  nomination  for  election. 
This  change  helps  to  clarify  that 
primary  election  campaign  winding 
down  expenses  are  legally  distinct  from 
general  election  campaign  winding 
down  expenses. 

1 1  CFR  9034. 1 1  (b)— Winding  Down 
Limitation 

In  the  NPRM  the  Commission 
proposed  placing  a  5%  amount 
limitation  on  winding  down  costs  for 
primary  election  candidates  similar  to 
the  limit  proposed  for  general  election 
candidates.  One  commenter  opposed 
the  5%  limit,  noting  that  in  the  2000 
election  cycle  a  number  of  candidates 
would  have  exceeded  this  limitation. 
The  commenter  viewed  winding  down 
costs  as  fixed  costs.  The  commenter 
stated  that  media  costs  become  an 
increasingly  larger  percentage  of  a 
campaign's  expenditures  as  money 
becomes  available,  while  the  percentage 
of  expenditures  for  accounting,  legal 
services,  office  space  and  supplies 


diminishes  because  such  costs  are  often 
provided  at  a  fixed  price  for  the 
anticipated  duration  of  the  service  and 
are  not  directly  dependent  upon 
whether  the  campaign  is  active  or 
closing  down. 

As  it  did  with  the  2000  general 
election  candidates,  the  Commission 
compared  the  approximate  winding 
down  costs  of  the  primary  election 
candidates  to  the  proposed  winding 
down  limitations.  Ten  primary 
candidates  received  matching  fiinds  in 
2000.  Three  of  these  primary 
candidates'  winding  down  limitations 
would  have  been  calculated  based  on 
the  maximum  winding  down  limitation. 
Of  these,  only  one  would  have  exceeded 
the  proposed  winding  down  limitation, 
having  spent  approximately  8%  of  the 
expenditure  limitation.  Six  primary 
candidates'  winding  down  limitations 
would  have  been  calculated  based  on 
their  expenditures.  Of  these,  four 
candidates  would  have  exceeded  the 
5%  winding  down  limitation  proposed 
in  the  NPRM,  with  winding  down  costs 
ranging  between  approximately  13% 
and  42%  of  their  expenditures.  One 
candidate  who  would  have  been  subject 
to  the  minimum  winding  down 
limitation  of  $100,000  spent 
substantially  less  than  that  amount. 
Thus,  of  the  ten  publicly  funded 
primary  conunittees  in  the  2000 
Presidential  elections,  five  committees 
had  winding  down  expenses  that  would 
have  exceeded  the  proposed  limitation. 
One  of  these  had  sufficient  funds  in  its 
related  GELAC  that  could  have  paid  the 
excessive  winding  down  expenses.  The 
other  four  committees  would  have 
received  less  matching  funds  after  their 
DOIs.'o 

The  Commission  also  considered  the 
results  of  the  hypothetical  application  to 
the  2000  candidates  of  a  10%  winding 
down  limitation  for  primary  election 
candidates.  This  percentage  would 
allow  most  campaigns,  particularly 
small  campaigns  of  unsuccessful 
candidates,  to  pay  necessary  winding 
down  costs  without  exceeding  the 
winding  down  limitation,  and  ensure 
that  only  campaigns  with 
extraordinarily  high  winding  down 
expenses  exceed  the  winding  down 
limitation.  Although  four  of  the  ten 
2000  election  cycle  primary  candidates 
would  have  spent  more  than  a  10% 
limitation,  two  of  those  candidates 
spent  close  to  that  amount  (13%  and 
14%)  and  might  have  been  able  to  adjust 
their  expenditures  to  fall  within  the  new 


"'Of  course,  this  comparison  is  hypothetical,  and 
the  cqmmittees  might  have  curbed  certain  expenses 
bad  the  new  rules  been  in  effect. 
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limitation;  only  two  candidates  spent  far 
in  excess  of  a  10%  limitation. 

Accordingly  the  Commission  is 
adopting  a  winding  down  limitation  for 
primary  election  candidates  in  new 
§  9034.11(b).  Specifically,  the  new 
primary  election  winding  down 
limitation  is  (1)  10%  of  the  overall 
expenditure  limitation;  or  (2)  10%  of  the 
total  of  the  candidate's  expenditures 
subject  to  the  overall  expenditure 
limitation  as  of  the  candidate's  DOI, 
plus  the  candidate's  expenses  exempt 
fi-om  the  overall  expenditure  limitation 
as  of  DOI,  such  as  fundraising,  legal  and 
accounting  compliance  expenses  and 
other  expenses.  Like  general  election 
candidates,  all  primary  candidates  may 
spend  a  minimum  of  $100,000  on 
winding  down  costs. 

This  limitation  only  applies  to  the  use 
of  public  funds  or  a  mixture  of  public 
and  private  funds  for  winding  down 
costs.  The  final  rule  allows  a  primary 
candidate  who  is  in  a  deficit  position  at 
the  DOI  to  pay  for  winding  down  costs 
in  excess  of  the  limitation  after  the 
committee's  accounts  no  longer  contain 
any  matching  funds.  See  11  CFR 
9038.2(b)(2)(iii)(B)  and  (iv).  Primary 
candidates  who  have  a  surplus  at  the 
DOI  will  be  required  to  make  a  surplus 
repayment  to  the  United  States  Treasury 
before  they  may  use  private  funds  for 
winding  down  costs  in  excess  of  the 
limitation.  See  11  CFR  9038.3(c).  The 
rule  restricts  the  expenses  used  to 
calculate  the  winding  down  limitation 
to  the  period  prior  to  a  primary 
candidate's  DOI  to  prevent  candidates 
from  increasing  their  winding  down 
limitation  by  spending  more  for 
winding  down  expenses. 

In  practice,  the  winding  down 
limitation  for  primary  candidates  with 
large  campaigns  would  be  the  maximum 
winding  down  limitation:  10%  of  the 
overall  expenditure  limitation. 
Currendy,  the  primary  election 
expenditure  limitation  is  equal  to 
$36,480,000,  so  the  10%  limit  would 
equal  $3,648,000.1 '  For  primary 
candidates  with  smaller  campaigns,  the 
winding  down  limitation  would  equal 
10%  of  their  expenses  prior  to  DOI.  For 
piuposes  of  calculating  the  amount  of 
the  winding  down  limitation  based  on 
a  primary  candidate's  expenses,  a 
candidate's  expenses  include  both 
disbursements  and  accounts  payable  as 
of  the  DOI  for  the  same  categories  of 
expenses  that  are  listed  above  in  the 
discussion  of  the  general  election 
candidate  limitation  at  11  CFR 


"Before  the  2004  primary  elections,  the  primary 
election  expenditure  limit  under  2  U.S.C. 
441a(b)(l)(A)  is  subject  to  an  additional  annual 
adjustment  under  2  U.S.C.  441a(c). 


9004.11(b).  In  addition,  taxes  on  non- 
exempt  function  income  such  as 
interest,  dividends  and  sale  of  property 
are  e.xempt  from  a  primary  candidate's 
overall  expenditure  limitation.  Se^ll 
CFR  9034.4(a)(4). 

After  a  primary  candidate's  accounts 
no  longer  contain  public  funds, 
including  after  making  any  required 
surplus  repayments,  private  funds  may 
be  used  to  pay  for  expenses  in  excess  of 
the  winding  down  limitation  without 
resulting  in  non-qualified  campaign 
expenses.  In  addition,  as  discussed 
above,  the  new  rule  will  permit  a 
candidate's  GELAC  to  pay  the  primary 
committee's  winding  down  expenses 
under  certain  conditions. 

One  commenter  argued  that  the 
Commission  has  the  authority  to  create 
a  fund  for  primary  candidates  like  the 
GELAC  and  could  provide  clear 
guidance  as  to  the  permissible  expenses 
from  the  fund,  which  would  create  an 
incentive  for  candidates  to  adopt  strong 
compliance  procedures.  The 
Commission  disagrees.  Fully  funded 
general  election  candidates  may  not 
accept  private  contributions;  thus,  the 
GELAC  allows  such  candidates  to 
accept  contributions,  but  only  for 
limited  legal  and  compliance  costs.  See 
11  CFR  9003.3.  General  election 
candidates  are  also  permitted  some 
expenses  that  do  not  count  toward  the 
expenditure  limitations  and  the  GELAC 
is  a  source  of  funds  for  these  exempt 
expenditures.  Primary  candidates  may 
accept  private  contributions.  To  the 
extent  that  primary  candidates  are  not 
in  a  siuplus  position  and  no  longer 
retain  any  matching  funds  in  their 
accounts,  they  may  use  private 
contributions  for  winding  down 
expenses  in  excess  of  the  new 
restrictions  without  having  to  make  a 
repayment  for  non-qualified  campaign 
expenses.  Thus,  a  separate  compliance 
fund  is  not  necessary  for  primary 
candidates.  In  addition,  there  is  no  basis 
for  permitting  primary  candidates  to 
have  more  than  one  contribution 
limitation  for  the  same  election  by 
allowing  a  separate  contribution 
limitation  for  a  legal  defense  fund  or 
legal  and  accounting  compliance  fund. 

For  these  reasons,  the  Commission 
does  not  believe  that  a  new  primary 
legal  defense  fund  for  enforcement 
matters  and  other  legal  proceedings  or  a 
primary  legal  and  compliance  fimd 
similar  to  a  GELAC  is  necessary  or 
appropriate  for  primary  election 
candidates. 


11  CFR  9034.11(c)— Allocation  of 
Primary  and  General  Election  Winding 
Down  Costs 

The  rules  in  new  11  CFR  9034.11(c) 
on  the  allocation  of  primary  and  general 
election  winding  down  costs  follow  the 
new  rules  in  1 1  CFR  9004 . 1 1  (c). 

11  CFR  9034.11(d)— Candidates  Who 
Run  in  Both  Primary  and  General 
Elections 

The  Commission  is  revising  its  rules 
to  clarify  which  costs  constitute  primary 
winding  down  costs  for  candidates  who 
participate  in  both  the  primary  and 
general  elections.  The  Commission's 
rules  in  former  11  CFR  9034.4(a)(3)(i) 
and  (iii)  allowed  only  candidates  who 
do  not  accept  public  funding  in  the 
general  election  to  begin  to  incur 
winding  down  costs  and  to  treat 
winding  down  expenses  for  salary, 
overhead  and  computer  costs  as  100% 
compliance  costs  beginning 
immediately  after  their  DO!.  The  former 
rule,  however,  did  not  expressly  address 
the  situation  of  a  candidate  who  runs  in 
both  the  primary  and  general  elections 
and  does  not  receive  public  funding  for 
the  general  election.  In  the  2000 
election,  questions  arose  about  how  to 
treat  administrative  expenses  incurred 
during  the  general  election  expenditiu-e 
report  period  by  a  publicly  funded 
primary  election  candidate  who  also  ran 
in  the  general  election  but  did  not 
receive  public  funds  for  the  general 
election. 

The  Commission  believes  that 
candidates  who  are  actively 
campaigning  in  the  general  election 
should  not  be  considered  to  be 
terminating  political  activity  and 
winding  down  their  primar\'  campaigns. 
Candidates  who  run  in  the  general 
election,  whedier  or  not  they  receive 
public  funds  for  that  election,  must  wait 
imtil  31  days  after  the  general  election, 
which  is  the  first  day  after  the  end  of  the 
expenditure  report  period  for  publicly 
financed  general  election  candidates, 
before  they  may  begin  to  incur  and  pay 
winding  dowTi  expenses  or  allocate 
them  as  100%  compliance  expenses. 
Consequently,  the  new  rule  at  11  CFR 
9034.11(d)  expressly  applies  without 
regard  to  whether  candidates'  general 
election  campaigns  are  publicly  funded. 
Expenses  incurred  diu-ing  the 
expenditure  report  period  for  publicly 
funded  general  election  candidates  or 
the  equivalent  time  period  ending  30 
days  after  the  general  election  for  other 
general  election  candidates,  are  general 
election  expenses,  rather  than  primary' 
winding  down  costs.  This  rule  prevents 
the  use  of  primary  matching  funds  for 
non-qualified  expenses  related  to  the 
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general  elec  don.  See  11  CFR  9032.9(a) 
and  9034. 4(  d).  Although  this  revised 
rule  may  re  ult  in  general  election 
campaigns  :  ncurring  a  small  amount  of 
administrat  ve  costs  related  to 
terminating  the  primary  campaign 
during  the  j  eneral  election  period,  in 
practice,  th(  se  expenses  are  offset  by 
general  elec  tion  start  up  costs  that  are 
incurred  an  1  paid  by  the  primary 
committee  [  xior  to  the  candidate's  DOl. 
This  approa  ch  is  also  consistent  with 
the  Commis  sion's  bright  line  rules  for 
allocating  e:  ipenses  between  primary 
■and  general  campaigns  at  1 1  CFR 
9034.4(e),  w  hich  allow  some  primary 
related  expe  nses  to  be  paid  by  the 
general  elec  ion  committee  and  vice 
versa. 

One  comi  lenter  believed  that  this 
approach  ac  dresses  the  danger  of 
primary  fun  is  paying  for  general 
election  act  vity  but  fails  to  address  the 
situation  wl  ere  a  candidate  only 
receives  puftlic  funds  in  the  general 
election  anc  could  use  primary 
campaign  fi  nds  to  defray  general 
election  exp  enses.  The  Commission 
does  not  agi  se  that  this  is  a  problem 
because  a  a  ndidate  is  not  permitted  to 
supplement  the  general  election  grant 
by  paying  g(  neral  election  expenses 
with  primar  >■  funds. 

New  para  [raph  11  CFR  9034.11(d)  is 
based  on  foi  mer  11  CFR  9034.4(a)(3)(i) 
with  certain  revisions.  The  new  rule  at 
11  CFR  903'  .11(d)  states  that  a 
candidate  w  lo  runs  in  the  general 
election  mu  ;t  wait  until  the  day 
following  th  2  date  3dO  days  after  the 
general  elec  ion  before  using  matching 
funds  for  pr  mary  winding  down  costs, 
regardless  o  whether  the  candidate 
receives  put  lie  funds  for  the  general 
election.  Th  s  rule  also  clarifies  that  no 
expenses  ini  :urred  prior  to  31  days  after 
the  general  ( lection  by  candidates  who 
run  in  the  g(  neral  election  may  be 
considered   irimary  winding  down  costs 
or  paid  wit!  matching  funds.  Other 
portions  of  I  srmer  §  9034.4(a)(3)(l)  are 
discussed  b(  low  in  the  explanation  and 
for  11  CFR9035.1(c)(i). 


justification 

11  CFR  Part 
Limitations 


9(35 


in; 


9035 — Expenditure 


11  CFR  903i^^l— Campaign  Expenditure 
Limitation:  i  Compliance  and 
Fundraising  Exemptions 

Section 
Commissior 
the  spendi 
candidates 
conunittees 
Section  903 
amounts  of 
the  spendin, 
TheNPRM 


end 


1(a)(1)  of  the 
s  regulations  implements 
limit  for  primary  election 
their  authorised 
(n2U.S.C.  441a(b)(l)(A). 

1(a)(2)  prescribes  how  the 
( ixpenditures  attributed  to 
imits  will  be  calculated, 
iroposed  to  clarify  1 1  CFR 


9035.1(a)  to  provide  guidance  on  the 
extent  to  which  coordinated 
expenditiu^s,  coordinated 
conununications,  coordinated  party 
expenditures,  party  coordinated 
communications  and  other  in-kind 
contributions  will  count  against  the 
spending  limits  in  §9035. 1(a)(1).  The 
Commission  has  decided  to  adopt  the 
proposed  additions  to  the  rules  at  11 
CFR  9035.1. 

The  Commission  has  generally  treated 
the  receipt  of  in-kind  contributions  by 
Presidential  primary  candidates  as 
expenditures  made  by  those  candidates 
subject  to  the  expenditure  limitations 
and  has  included  such  in-kind 
contributions  in  the  total  amount  of  a 
candidate's  expenditures  subject  to  the 
limits  in  calculating  repayments  based 
on  excessive  expenditures.  In  one 
repayment  determination  arising  from 
an  audit  of  a  1988  candidate,  the 
Commission  concluded  that  in-kind 
contributions  for  testing-the-waters 
expenses  from  a  multicandidate 
political  committee  associated  with  that 
candidate,  which  was  considered  his 
"leadership  PAC,"  were  subject  te  the 
candidate's  state-by-state  spending 
limits.  The  Commission  considered  in- 
kind  contributions  to  be  part  of  the 
mixed  pool  of  public  and  private  funds, 
and  thus,  these  expenditures  were 
included  in  calculating  the  amount  in 
excess  of  the  limitations  subject  to 
repayment.  The  final  rules  amend  11 
CFR  9035.1(a)  and  9038.2(b)(2) 
(discussed  below)  to  reflect  this 
approach. 

In  the  BCRA  rulemaking  on 
coordinated  and  independent 
expenditures,  the  Commission  defined 
the  terms  "coordinated,"  "coordinated 
communication,"  and  "party 
coordinated  communications"  in  11 
CFR  109.20,  109.21,  and  109.37, 
respectively.  See  Explanation  and 
Justification  for  Final  Rules  oh 
Coordinated  and  Independent    - 
Expenditures,  68  FR  421  (Jan.  3,  2003). 
These  rules  also  describe  circumstances 
in  which  coordinated  expenditures  and 
coordinated  communications  are  treated 
as  in-kind  contributions. 

Under  11  CFR  109.21(b)(2)  and  11 
CFR  109.37(a)(3),  some  coordinated 
expenditures  are  made  by  a  person  or 
party  committee,  but  are  not  received  or 
accepted  by  a  candidate.  Specifically, 
expenditures  that  meet  the  conduct 
standards  for  a  common  vendor  at  11 
CFR  109.21(d)(4)  or  a  former  employee 
or  independent  contractor  at  1 1  CFR 
109.21(d)(5)  are  not  treated  as  i-eceived 
or  accepted  by  a  candidate,  unless  the 
candidate,  authorized  committee,  or 
their  agent  engages  in  the  conduct 
described  in  11  CFR  109.21(d)(1) 


(request  or  suggestion),  11  CFR 
109.21(d)(2)  (material  involvement),  or 
11  CFR  109.21(d)(3)  (substantial 
discussion).  Thus,  only  certain,  specific 
actions  taken  by  the  candidate  or  the 
candidate's  authorized  committee  or 
agents,  as  set  forth  in  11  CFR  109.21  and 
11  CFR  109.37,  result  in  the  receipt  or 
acceptance  of  an  in-kind  contribution 
arising  from  a  coordinated 
communication  or  a  party  coordinated 
communication.  Only  in-kind 
contributions  received  or  accepted  by 
the  candidate  or  authorized  committee 
or  agent  are  treated  as  expenditures 
made  by  the  candidate.  See  1 1  CFR 
109.20(b)  (requiring  a  candidate  to      a 
report  coordinated  expenditures  as 
expenditures);  11  CFR  109.21(b)(1) 
(requiring  a  candidate  to  report  received 
or  accepted  coordinated 
communications  as  expenditiu-es);  11 
CFR  109.37(a)(3)  (stating  that  candidates 
are  not  required  to  report  as 
expenditures  party  coordinated 
communications  that  do  not  constitute 
received  or  accepted  in-kind 
contributions). 

The  final  rules  add  new  paragraph 
(a)(3)  to  §  9035.1  to  specify  that 
coordinated  expenditures  pursuant  to 
11  CFR  109.20,  coordinated 
communications  pursuant  to  section 
109.21,  coordinated  party  expenditures, 
party  coordinated  communications 
pursuant  to  section  109.37,  and  in- kind 
contributions  count  against  the 
expenditure  limitations  and  are 
included  in  the  total  amount  of  a 
publicly  funded  candidate's 
expenditures  subject  to  the  limits.  New 
11  CFR  9035.1(a)(3)  states  that  the 
Commission  will  attribute  to  a 
candidate's  overall  and  state-by-state 
expenditure  limitations  the  total  of  all: 
(1)  Coordinated  expenditures  under  11 
CFR  109.20:  (2)  coordinated 
communications  under  11  CFR  109.21 
that  are  in-kind  contributions  received 
or  accepted  by  the  candidate,  authorized 
committee  or  agent;  (3)  coordinated 
party  expenditures,  including  party 
coordinated  communications  under  1 1 
CFR  109.37  diat  are  in-kind 
contributions  received  or  accepted  by 
the  candidate,  authorized  committee  or 
agent  and  that  exceed  the  coordinated 
party  expenditure  limitation  at  11  CFR 
109.32(a);  and  (4)  other  in-kind 
contributions  received  or  accepted  by 
the  candidate,  authorized  committee  or 
agent.  This  new  paragraph  is  consistent 
with  the  Commission's  general  past 
practice  in  audits  of  treating  in-kind 
contributions  as  expenditures  by  the 
recipient  Presidential  candidates  and 
their  authorized  committees. 

The  phrase  "receive  or  accept"  in  11 
CFR  9035.1  is  consistent  with  the 


terminology  used  in  1 1  CFR 
109.21(b)(2),  11  CFR  109.23(a)  and  11 
CFR  109.37(a)(3)  to  ensiue  that  any 
coordinated  expenditures  that  are  not 
"received  or  accepted"  by  a  candidate 
do  not  count  against  that  candidate's 
expenditure  limitations.  One 
commenter  stated  that  limiting  the  rule 
to  in-kind  contributions  that  the 
candidate  has  received  or  accepted 
under  11  CFR  part  109  is  a  common 
sense  extension  of  the  existing  rules, 
which  provide  that  a  person  may  make 
an  excessive  in-kind  contribution  but 
the  intended  beneficiary  will  not  violate 
the  law  unless  the  candidate  or 
committee  accepts  or  receives  the 
contribution.  This  commenter  stated 
that  it  is  appropriate  to  apply  the  legal 
principle  that  liability  is  the 
consequence  of  one's  own  acts  and  not 
the  acts  of  others  to  regulations 
governing  whether  a  candidate  has 
made  expenditures  in  excess  of  the 
limitations.  The  Commission  is  limiting 
the  new  rule  to  in-kind  contributions 
received  or  accepted  by  the  candidate, 
authorized  committee  or  agents  to  be 
consistent  with  the  rules  in  11  CFR  part 
109. 

Additionally,  new  paragraph  (a)(4) 
provides  that  the  value  of  an  in-kind 
contribution  is  the  usual  and  normal 
charge  for  the  goods  and  services 
provided. 

The  revised  rule  in  11  CFR  9035.1 
does  not  specifically  list  the 
dissemination,  distribution  or 
republication  of  campaign  material 
prepared  by  a  candidate,  which  is 
governed  by  11  CFR  109.23.  Section 
109.23(a)  provides  that  the  candidate 
who  prepared  the  campaign  materials 
does  not  receive  or  accept  an  in-kind 
contribution,  and  need  not  report  an 
expenditure,  unless  the  dissemination, 
distribution,  or  republication  of 
campaign  materials  is  a  coordinated 
communication  under  11  CFR  109.21  or 
a  party  coordinated  communication 
under  11  CFR  109.37.  Thus,  the  cost  of 
such  campaign  materials  would  not 
count  against  the  candidate's 
expenditure  limitations  unless  the 
candidate  receives  or  accepts  them  as 
in-kind  contributions  in  the  form  of 
coordinated  communications  or  party 
coordinated  communications,  as 
provided  in  11  CFR  109.21  and  11  CFR 
109.37,  respectively.  Because  the 
revised  rule  at  11  CFR  9035.1(a)(3) 
specifically  includes  coordinated 
communications  and  party  coordinated 
communications  that  are  received  or 
accepted,  a  reference  to  the 
republication  of  campaign  materials  is 
unnecessary. 

The  Commission  also  notes  that  11 
CFR  109.32(a)(4)  provides  Uiat  any 


coordinated  party  expenditures  made 
under  §  109.32(a),  which  specifies  the 
limitations  for  coordinated  party 
expenditiu-es  in  Presidential  elections, 
do  not  count  against  the  candidate's 
expenditure  limitations.  However,  any 
party  coordinated  expenditures 
exceeding  the  2  U.S.C.  441a(d)(2)  party 
expenditure  limitations  would  count 
against  the  candidate's  expenditure 
limitations.  Thus,  the  new  rule  in  11 
CFR  9035.1(a)(3)  does  not  adversely 
affect  coordinated  party  expenditures 
because  §  9035.1(a)(3)  applies  only  to 
amounts  in  excess  of  the  statutory 
limitations  in  2  U.S.C.  441a(d)(2). 

Although  coordinated  party 
expenditiu-es  are  made  in  connection 
with  the  general  election  campaign  of  a 
Presidential  candidate,  they  may  be 
made  prior  to  the  date  of  the  candidate's 
nomination,  pursuant  to  11  CFR  109.34. 
Any  coordinated  party  expenditures 
that  are  in  excess  of  the  coordinated 
party  expenditure  limitation  at  1 1  CFR 
109.32(a)  may  be  attributable  to  a 
Presidential  primary  candidate's 
expenditure  limitations  based  on  the 
"bright  line  "  rules  at  11  CFR  9034.4(e) 
for  attributing  expenditures  between  the 
primary  and  general  election  spending 
limitations. 

11  CFR  9035.1(c)(1)— Compliance 
Exemption 

Section  11  CFR  9035.1(c)(1)  addresses 
the  legal  and  accounting  compliance 
exemption  to  the  expenditure 
limitations.  For  greater  clarity,  the 
Commission  is  revising  the  rule  to 
include  a  revised  version  of  former  1 1 
CFR  9034.4(a)(3)(iii),  related  to  ^le 
treatment  of  certain  winding  down 
expenses  as  100%  compliance  costs. 
The  revised  regulation  provides  that 
only  candidates  who  do  not  run  in  the 
general  election  may  treat  100%  of 
salary,  overhead  and  computer  expenses 
as  exempt  compliance  expenses 
immediately  after  their  date  of 
ineligibility.  Candidates  who  run  in  the 
general  election  must  wait  until  31  days 
after  the  general  election  to  treat  these 
expenses  as  exempt  compliance  costs. 
For  further  discussion  of  the  treatment 
of  winding  down  costs  for  candidates 
who  run  in  both  the  primary'  and 
general  elections,  see  the  explanation 
and  justification  for  11  CFR  9034.11(d) 
above. 

11  CFR  9035.1(c)(3)— Shortfall  Bridge 
Loan  Exemption 

During  recent  election  cycles,  the 
Presidential  Primary  Matching  Payment 
Account  has  occasionally  contained 
insufficient  funds  to  fully  pay  all  of  the 
matching  funds  to  which  primary 
candidates  were  entiUed  on  the  dates 


payments  were  due.  See  generally  26 
U.S.C.  9037(b);  11  CFR  9036.4(c)(2), 
9037.1.  9037.2.  The  delay  or  deficiency 
in  matching  fund  payments  has  resulted 
in  inconvenience  and  additional  costs 
for  candidates,  such  as  additional  costs 
for  "bridge  loans"  to  pay  for  their 
expenses  until  they  received  their  full 
entitlement  of  matching  funds  several    , 
months  later.  Such  expenses  currenUy 
count  against  a  candidate's  overall 
expenditure  limitation,  reducing  the 
amount  the  candidate  may  spend  on 
other  campaign  activities. 

To  mitigate  the  effect  of  a  potential 
shortfall  on  candidates,  the  Conunission 
is  creating  a  new  "shortfall  bridge  loan 
exemption"  from  a  primafy  candidate's 
overall  expenditure  limitation  at  new  11 
CFR  9035.1(c)(3).  The  NPRM  proposed 
a  flat  exemption  of  5%  of  the  amount  of 
all  delayed  or  deficient  payments  of 
matching  funds  to  which  the  candidate 
is  entitled.  One  commenter  supported 
this  concept  but  noted  the  difficulty  in 
choosing  a  fair  formula  that  would  not 
favor  candidates  whose  payments  are 
delayed  over  those  who  are  less 
dependent  on  public  funds.  The 
commenter  argued  that  a  candidate's 
expenditm-e  limitation  should  not  be 
raised  significantly  over  that  applicable 
to  other  candidates  unless  the  amount 
accurately  reflects  costs  actually 
inciu-red  by  the  candidate. 

Rather  thajr|he  flat  percentage 
proposed  in  the  NPRM,  the  Commission 
has  decided  to  base  the  new  exemption 
on  the  amount  of  interest  charges 
accrued  during  a  shortfall  period  on  all 
bridge  loans  obtained  by  a  candidate  if 
the  candidate  experiences  any  delay  or 
deficiency  in  matching  fund  payments 
due  to  a  shortfall.  Under  new  11  CFR 
9035.1(c)(3),  only  loans  secured  or 
guaranteed  by  matching  funds  will  be 
eligible  for  this  exemption.  The  interest 
charges  that  are  exempt  from  the 
expenditure  limit  are  those  that  accrued 
during  a  shortfall  period,  which  the  new 
riile  defines  as  beginning  when  the 
shortfall  first  impacts  the  candidate — 
the  first  payment  date  on  which  the 
candidate  does  not  receive  the  entire 
amount  of  matching  funds  certified  by 
the  Commission.  The  shortfall  period 
ends  on  the  date  the  candidate  receives 
the  last  of  the  matching  funds  to  which 
the  candidate  is  entitled  or  becomes 
ineligible  to  receive  them  because  the 
Commission  revises  the  amount  it 
previously  certified. 

If  a  candidate  experiences  a  delay  or 
deficiency  in  matching  fund  payments, 
the  candidate  need  not  demonstrate  that 
any  bridge  loan  was  necessitated  by  the 
deficiency  in  matching  fund  payments 
to  claim  this  exemption.  In  practice,  it 
is  difficult  to  distinguish  between  the 
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costs  of  brid  ;e  loans  that  are  a  direct 
result  of  a  st  ortfall  in  matching  funds 
and  other  lo  in  expenses  because  a 
shortfall  in  {ublic  funds  may  be  only 
one  of  seven  il  reasons  a  candidate  needs 
to  obtain  a  b  ridge  loan.  The  new  rule 
also  require:  that  the  candidate  must 
provide  doci  unentation  demonstrating 
the  amount  of  interest  charged  on  all 
loans  guarar  teed  or  secured  by 
matching  fui  ids. 

Finally,  th  b  Commission  is  not 
creating  a  si;  nilar  exemption  for  general 
election  cam  lidates  because  payments  of 
public  funds  to  general  election 
candidates  a  ad  conventions  receive 
priority  over  matching  funds  payments. 
While  there  las  been  a  shortfall  in 
matching  fui  id  payments  in  previous 
election  cycles,  there  has  never  been  a 
shortfall  in  p  ayments  to  general  election 
candidates. 

11  CFR  Part  9036— Review  of  Matching 
Fund  Sabmi^ions  and  Certification  of 
Payments  b^  Commission 

1 1  CFR  9036 . 1  —Matching  Fund 
Submission 

In  2000,  tl  e  Commission  revised  its 
rules  at  11  CT?  104.3  to  require     ,. 
authorized  c  smmittees  to  aggregate, 
itemize,  and  report  all  receipts  and 
disbursemen  ts  on  an  election-cycle 
basis  rather  I  ban  on  a  calendar-year-to- 
date  basis.  S  ?e  Explanation  and 
Justification  for  the  Rules  Governing 
Election  Cyc  e  Reporting  by  Authorized 
Committees.  65  PR  42619  (July  11, 
2000).  The  n  3w  rules,  which  reflect  a 
1999  amend  nent  to  2  U.S.C.  434(b), 
apply  to  rep(  irting  periods  beginning  on 
or  after  Janui  iry  1,  2001.  See  Pub.  L. 
106-58,  sect  on  641, 113  Stat.  430,  477 
(1999);  Anne  uncement  of  Effective  Date 
for  the  Rules  Governing  Election  Cycle 
Reporting  by  Authorized  Committees,  65 
FR  70644  (Ndv.  27,  2000).  Under  11  CFR 
100.3(b),  an  <  ilection  cycle  begins  on  the 
first  day  after  the  date  of  the  previous 
general  election  for  the  office  the 
candidate  se  iks  or  on  the  date  an 
individual  b  icomes  a  candidate  and 
ends  on  the  i  late  of  the  next  general 
election  for  mat  office.  The  election 
cycle  is  thus  four  years  or  less  for 
Presidential  ::andidates. 

The  Comn  ission's  rules  regarding 
threshold  su  imissions  for  matching 
funds  in  11  CFR  9036.1(b)(l)(ii) 
previously  n  quired  candidates  to 
submit  a  con  tributor  list  including 
occupation  and  name  of  employer 
information  or  contributions  from 
individuals  i  ggregating  in  excess  of 
$200  per  call  indar  year.  Section 
9036.1(b)(l)(ii)  is  being  revised  to 
specify  that '  he  matching  fund 
submission  <  nd  recordkeeping 


requirements  include  occupation  and 
employer  information  for  those 
individuals  who  contribute  more  than 
$200  in  an  election  cycle,  rather  than  in 
a  calendar  year,  to  reflect  the  statutory 
change.  One  commenter  noted  that 
these  changes  are  not  controversial  and 
aim  to  reconcile  the  statute  and 
regulations. 

1 1  CFR  9036.2— Additional 
Submissions  for  Matching  Fund 
Payments 

The  changes  to  the  rules  on  additional 
submissions  for  matching  funds  at  1 1 
CFR  9036.2(b)(l)(v)  follow  the  changes 
made  to  1 1  CFR  9036.1  regarding 
threshold  submissions. 

11  CFR  Part  9038— Examination  and 
Audits 

1 1  CFR  9038.2(b)(4)— Technical 
Correction 

Under  11  CFR  9038.2(b)(4),  the 
Commission  may  determine  that  the  net 
income  derived  from  an  investment  or 
other  use  of  surplus  public  funds  after 
a  Ccmdidate's  DOl,  less  Federal,  State 
and  local  taxes  paid  on  that  income, 
shall  be  paid  to  the  Federal  Treasury. 
However,  the  word  "taxes"  was 
inadvertently  dropped  from  that 
paragraph  in  the  previous  regulations. 
This  word  is  being  restored  in  the  final 
rule. 

Other  Candidate  Issues 

A.  Candidate  Salary 

The  Commission  recently  revised  its 
ndes  governing  personal  use  of 
campaign  funds  at  11  CFR  part  113  to 
implement  BCRA's  changes  to  2  U.S.C. 
439a.  In  that  rulemaking,  the 
Commission  decided  to  allow  certain 
campaign  funds  to  be  used  for  candidate 
salaries,  including  privately  funded 
Presidential  candidates,  luider  certain 
conditions  delineated  at  11  CFR 
113.1(g)(l){i){I).  See  Explanation  and 
Justification  for  the  Rules  Governing 
Disclaimers,  Fraudulent  Solicitation, 
Civil  Penalties,  and  Personal  Use  of 
Campaign  Funds.  67  FR  76962,  76971- 
73  (Dec.  13,  2002).  The  Explanation  and 
Justification  for  11  CFR  113.1(g) 
indicated  that  a  salary  payment  to  a 
candidate  from  campaign  funds  is 
personal  use  if  the  salary  payment  is  "in 
excess  of  the  salary  paid  to  a  Federal 
officeholder — U.S.  House,  U.S.  Senate, 
or  the  Presidency."  67  FR  at  76972.  The 
Commission  noted  that  a  candidate's 
salary  does  not  constitute  a  qualified 
campaign  expense  imder  1 1  CFR 
9002.11  and  9032.9.  Id. 

Sections  9004.4(b)(6)  and  9034.4(b)(5) 
state  that  payments  made  to  a  publicly 
funded  candidate  by  the  candidate's 


general  election  or  primary  campaign 
committee,  other  than  to  reimburse 
funds  advanced  by  the  candidate,  are 
non-qualified  campaign  expenses.  In 
promulgating  these  rules  in  1987,  the 
Commission  explained  that  "no 
payments  may  be  made  to  the  candidate 
from  accounts  containing  public  funds" 
except  for  reimbursements,  and 
candidates  "may  not  receive  a  salary  for 
services  performed  for  the  campaign  nor 
may  a  candidate  receive  compensation 
for  lost  income  while  campaigning."  See 
Explanation  and  Justification  for  the 
Rules  on  Public  Financing  of 
Presidential  Primary  and  General 
Election  Candidates,  52  FR  20864. 
20866  and  20870  (June  3,  1987). 

The  NPRM  for  these  Final  Rules 
indicated  that  the  Commission  was 
considering  whether  to  revise  1 1  CFR 
9004.4  and  9034.4  to  allow  publicly 
funded  primary  and  general  election 
Presidential  candidates  to  receive 
salaries  paid,  in  whole  or  part,  with 
Federal  funds,  and  to  treat  salary 
payments  to  candidates  as  qualified 
campaign  expenses  imder  similar 
conditions  as  those  for  salary  payments 
to  other  Federal  candidates  at  11  CFR 
113.1(g)(l)(i)(I). 

There  was  no  consensus  among  the 
commenters  on  this  issue.  One 
commenter  cautioned  that  this  is  a 
policy  issue  best  left  to  Congress,  and  it 
could  have  an  adverse  effect  on  the 
public  financing  system  by  depressing 
public  participation  in  the  tax  check-off 
system.  In  addition,  this  commenter 
observed  that  it  may  not  be  logical  to 
allow  public  funds  to  be  used  to  pay  for 
candidate  salary  but  not  for  household 
expenses,  mortgages  and  tuition  for  the 
candidate's  family.  Conversely,  other 
commenters  agreed  with  the  proposal, 
noting  that  currenUy,  incxunbent 
Members  of  Congress,  Presidents  and 
Vice  Presidents  maintain  their  salaries 
while  they  are  Presidential  candidates, 
but  some  challengers  might  be  unable  to 
do  so.  Some  commenters  believed  the 
proposal  had  sufficient  safeguards  and 
disclosure  to  prevent  Presidential 
candidates  from  receiving  a  windfall 
from  a  campaign,  while  others  saw  a 
potential  for  abuse. 

The  Commission  has  decided  to 
maintain  its  longstanding  rule  that 
payments  out  of  public  funds  to  a 
Presidential  candidate,  except  for 
campaign  expense  reimbursements,  are 
not  qualified  campaign  expenses. 
Because  public  funds  are  involved,  the 
Commission  believes  that  this  issue  is  a 
policy  question  that  is  best  addressed  by 
Congress.  Therefore,  the  rules  in  11  CFR 
9004.4(b)  and  9034.4(b)  will  continue  to 
treat  salaries  paid  out  of  public  funds  to 


publicly  funded  candidates  as  non- 
qualified campaign  expenses. 

B.  Media  Travel  Expenses 

The  Conunission's  rules  at  1 1  CFR 
9004.6  and  9834.6  establish  procedures 
for  authorized  conunittees  of 
Presidential  primary  and  general 
election  candidates  to  obtain 
reimbursement  for  transportation  and 
other  services  that  are  provided  to  the 
news  media  and  the  Secret  Service  over 
the  coiuse  of  a  campaign.  These  rules 
contain  a  non-exhaustive  list  of  such 
services.  Sections  9004.6(a)(3)  and 
9034.6(a)(3)  state  that  Presidential 
campaign  committees  may  seek 
reimbursement  from  the  news  media 
only  for  the  billable  items  specified  in 
the  White  House  Press  Corps  Travel 
Policies  and  Procedures  issued  by  the 
(White  House  Travel  Office,  in 
conjunction  with  the  White  House 
Correspondents'  Association  {"White 
House  Travel  Manual").  Expenses  for 
which  a  publicly-funded  committee 
receives  no  reimbursement  are 
considered  qualified  campaign 
expenses,  and,  with  the  exception  of 
those  expenses  relating  to  Secret  Service 
personnel  and  national  security  staff, 
are  subject  to  the  overall  expenditure 
limitation  under  11  CFR  9004.6(a)(2) 
and  9034.6(a)(2). 

In  the  1996  campaign,  some 
Presidential  campaign  conunittees 
incurred  significant  expenses  to 
reconfigure  campaign  aircraft.  The 
expenses  included  both  interior  work, 
such  as  equipment  installation,  and 
exterior  work  such  as  campaign  logos. 
However,  these  expenses  were  not 
included  in  the  White  House  Travel 
Manual  for  1996,  which  has  not 
changed  to  date.  The  NPRM  in  this 
rulemaking  sought  comment  on  whether 
the  Commission  should  revise  the  rules 
to  permit  Presidential  campaign 
conunittees  to  obtain  reimbursement  for 
afrcraft  reconfiguration  expenses  from 
the  news  media. 

One  joint  comment  submitted  by  23 
news  organizations  supported 
continued  use  of  the  White  House 
Travel  Manual.  It  also  argued  that  most 
previous  aircraft  reconfigurations  have 
been  minor  and  for  the  convenience  for 
the  campaign,  so  that  any  cost  sharing 
should  be  negotiated  by  the  campaign 
and  the  press  organizations.  Another 
commenter  stated  that  the  White  House 
Travel  Manual  does  not  address  aircraft 
reconfiguration  because  the  needs  of  the 
press  have  been  taken  into 
consideration  when  government  aircraft 
are  originally  designed  or  reconfigured, 
but  candidates  who  do  not  travel  on 
government  aircraft  should  be  able  to 
make  the  necessary  changes  to  an 


aircraft  and  seek  press  reimbiu'sement. 
This  commenter  stated  that  the  use  of 
the  White  House  Travel  Manual  to 
determine  reimbursable  expenses  is 
generally  a  wise  policy,  but  advocated  a 
mechanism  for  candidates  to  seek 
exceptions  to.the  general  rule  if  the 
candidate  can  demonstrate  that  an 
expense  was  incurred  at  the  request  of 
and  to  accommodate  the  press. 

The  Commission  has  determined  that 
the  aircraft  reconfigiu-ation  expenses  are 
not  suitable  for  a  rule  of  general 
applicability  particxdarly  because  any 
reconfigiuation  will  likely  involve  an 
airplane  to  be  used  by  many  members 
of  the  press  on  many  different  flights 
over  the  life  of  the  campaign. 
Accordingly,  it  would  be  quite  difficult 
to  determine  the  appropriate  amount  of 
any  monetary  payment  at  a  point  when 
neither  the  press  corps  nor  the 
campaign  staff  can  predict  the  number 
of  flights  or  their  costs.  The  advisory 
opiiuon  process,  however,  might  serve 
as  the  appropriate  means  for  the 
Commission  to  consider  any  particular 
arrangement  for  the  sharing  of  these 
one-time  expenses.  Consequentiy,  11 
CFR  9004.6  and  9034.6  are  not  being 
revised. 

C.  In-Kind  Contributions  and 
Repayments 

The  NPRM  proposed  amending  1 1 
CFR  9038.2(b)(2)(ii)(A),  which  concerns 
repayments  based  on  expenditiu'es  in 
excess  of  a  Presidential  primary 
candidate's  expenditiue  limitations. 
Section  9038.2(b)  would  have  provided 
that  in-kind  contributions,  coordinated 
expenditiu^s,  coordinated 
communications,  coordinated  party 
expenditures  and  party  coordinated 
communications  that  count  against  a 
candidate's  expenditure  limitations 
must  be  included  in  the  total  amount  of 
expenditures  for  purposes  of  calculating 
repayment  determinations  for 
expenditiues  in  excess  of  the 
limitations. 

One  commenter  urged  the 
Commission  to  state  whether  it  will  seek 
repayment  for  primary  expenditiues  in 
excess  of  the  expenditure  limitations. 

On  a  related  issue,  the  NPRM  also 
proposed  revisions  to  11  CFR 
9038.2(b)(2)(iii)  that  would  have 
included  both  total  deposits  and  in-kind 
contributions  received  or  accepted  by 
the  candidate  in  the  calculation  of  the 
repayment  ratio  for  non-qucdified 
campaign  expenses.  One  commenter 
stated  that  this  change  is  consistent  with 
the  statute  and  regulations  and  that  the 
change  would  reduce  repayment 
amounts. 

The  Commission  has  decided  to  make 
no  changes  to  the  regxdation  at  11  CFR 


9038.2(b)(2),  which  currentiy  requires 
publicly  funded  Presidential  primary 
campaigns  to  make  repayments  on  the 
basis  of  exceeding  the  Congressionally- 
mandated  spending  limits.  The  current 
rule  is  not  being  changed  at  this  time 
because  there  is  no  consensus  in  favor 
of  changing  the  regulation.  See  also 
Notice  of  Disposition  for  the  Rules 
Governing  Public  Funding  of 
Presidential  Primary  Candidates — 
Repayments,  65  FR  15273  (Mar.  22. 
2000). 

Regulatory  Flexibility  Act — 
Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b) 

The  Commission  certifies  that  the 
attached  final  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  basis  for  this  certification  is  that 
few  small  entities  will  be  affected  by 
these  rules,  which  apply  only  to 
Presidential  candidates,  their  campaign 
committees,  national  party  committees, 
host  conunittees,  and  municipal  funds. 
Most  of  these  are  not  small  entities. 
Most  of  the  Presidential  campaigns  and 
convention  committees  receive  full  or 
partial  funding  from  the  Federal 
Government,  and  are  subsequently 
audited  by  the  Commission.  The 
Commission  amends  these  rules  every 
foiu  years  to  reflect  its  experience  in  the 
previous  Presidential  campaign.  These 
rules  propose  no  sweeping  changes,  and 
are  largely  intended  to  simplify  this 
process.  Many  expand  committee 
options;  several  are  technical;  and 
others  codify  past  Commission  practice. 
Those  few  proposals  that  might  increase 
the  cost  of  compliance  by  small  entities 
would  not  do  so  in  such  an  amount  as 
to  cause  a  significant  economic  impact. 

List  of  Subiects 

11  CFR  Part  104 

Campaign  funds.  Political  committees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  107 

Campaign  funds.  Political  Conunittees 
and  parties.  Reporting  and 
recordkeeping  requirements. 

11  CFR  Part  110 

Campaign  funds.  Political  committees 
and  parties. 

11  CFR  Part  9001 

Campaign  funds. 

11  CFR  Part  9003 

Campaign  funds.  Reporting  and 
recordkeeping  requirements. 
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11  CFR  Part  9004 

Campaign  funds. 

1 1  CFR  Part  9008 

Campaigr  funds.  Political  committees 
and  parties,  Reporting  and 
recordkeepi  ig  requirements. 

11  CFR  Part  9031 

Campaign  funds. 
11  CFR  Part  9032 

Campaign  funds. 

1 1  CFR  Part  9033—9035 

Campaign  funds.  Reporting  and 
recordkeepi  ig  requirements. 

1 1  CFR  Part  9036 

Administ  ative  practice  and 
procedure,  ( lampaign  funds.  Reporting 
and  recordk  ;eping  requirements. 

1 1  CFR  Part  9038 

Administi  ative  practice  and 
procedure,  (lampaign  funds. 

■  For  the  re£  sons  set  out  in  the  preamble, 
subchapters  A,  E  and  F  of  Chapter  I  of 
Title  11  of  ti  le  Code  of  Federal 
Regulations  pre  amended  as  follows: 

PART  104-  REPORTS  BY  POLITICAL 
COMMITTEI  -S  (2  U.S.C.  434) 

■  1.  The  aut  jority  citation  for  part  104 


continues  tc 

Authority: 

432(1).  434,4: 

■  2.  Section 


read  as  follows: 

U.S.C.  431(1).  431(8).  431(9). 
8(a)(8)  and  (b).  4398.  and  441a. 

104.5  is  amended  by: 


a.  Revisin  ,  paragraph  (b)(l){i)(C); 


b.  Revisin 


c.  Revisin  ,  paragraph  (b)(2). 


Revisions 


read  as  follows: 


§  104.5    Filin  3  dates  (2  U.S.C.  434(aK2)). 


(b) 

(1) 

(i) 

(C)  In  lieu 
in  Novembe  r 
election  re 
prescribed 
section,  a 
shall  be  fi 
(a)(2)(ii)  of 
report  shall 
January  31 
year. 

(ii)Ifon 
the  commitlfee 


i  aid 


receiving 

contribut 

does  not 

made  expen  d 

$100,000 

preelection 

general 


tioi  s 


tie 


elec  i 


paragraph  (b)(l)(ii);  and 


of  the  monthly  reports  due 
and  December,  a  pre- 

shall  be  filed  as 
paragraph  {a){2)(i)  of  this 
-general  election  report 
as  prescribed  at  paragraph 
section,  and  a  year-end 
je  filed  no  later  than 
qf  the  following  calendar 


p  Jrt 

p<  St 
ileil 


t  lis 


inuary  1  of  the  election  year, 
does  not  anticipate 
has  not  received 
aggregating  $100,000  and 
an^cipate  making  and  has  not 
itures  aggregating 
committee  shall  file  a 
•eport  or  reports,  a  post 
on  report,  and  quarterly 


reports,  as  prescribed  in  paragraphs 
(aj(l)  and  (2)  of  this  section. 

***** 

[2y Non-election  year  reports.  During 
a  non-election  year,  the  treasurer  shall 
file  either  monthly  reports  as  prescribed 
by  paragraph  (b)(l)(i)  of  this  section  or 
quarterly  reports  as  prescribed  by 
paragraph  (a)(1)  of  this  section.  A 
principal  Ccimpaign  committee  of  a 
Presidential  candidate  may  elect  to 
change  the  frequency  of  its  reporting 
from  monthly  to  quarterly  or  vice  versa 
during  a  non-election  year  only  after 
notifying  the  Commission  in  writing  of 
its  intention  at  the  time  it  files  a 
required  report  under  its  pre-existing 
filing  frequency.  The  committee  will 
then  be  required  to  file  the  next  required 
report  under  its  new  filing  frequency. 
The  committee  may  change  its  filing 
frequency  no  more  than  once  per 
calendar  year. 


PART  107— PRESIDENTIAL 
NOMINATING  CONVENTION, 
REGISTRATION  AND  REPORTS 

■  3.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  437,  438(a)(8). 

■  4.  Section  107.2  is  revised  to  read  as 
follows: 

§  1 07.2    Registration  and  reports  by  host 
committees  and  municipal  funds. 

Each  host  committee  and  municipal 
fund  shall  register  and  report  in 
accordance  with  11  CFR  9008.51.  The 
reports  shall  contain  the  information 
specified  in  11  CFR  part  104. 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  LIMITATIONS  AND 
PROHIBITIONS 

■  5.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  2  U.S.C.  431(8).  431(9), 
432(c)(2),  437d.  438(a)(8).  441a,  441b.  441d. 
441e.  441f.  441g.  441h,  and  441k. 

■  6.  Section  110.2  is  amended  by  adding 
new  paragraph  (1)  to  read  as  follows: 

§  11 0.2    Contributions  by  multicandidate 
political  committees  (2  U.S.C.  441a(a)(2)). 

(1)  Pre-candidacy  expenditures  by 
multicandidate  political  committees 
deemed  in-kind  contributions;  effect  of 
reimbursement.  (1)  A  payment  by  a 
multicandidate  political  committee  is 
deemed  an  in-kind  contribution  to  and 
an  expenditure  by  a  Presidential 
candidate,  even  though  made  before  the 
individual  becomes  a  candidate  under 
11  CFR  100.3,  if— 

(i)  The  expenditure  is  made  on  or 
after  January  1  of  the  year  immediately 


following  the  last  Presidential  election 
year; 

(ii)  With  respect  to  the  goods  or 
services  involved,  the  candidate 
accepted  or  received  them,  requested  or 
suggested  their  provision,  was 
materially  involved  in  the  decision  to 
provide  them,  or  was  involved  in 
substantial  discussions  about  their 
provision;  and 

(iii)  The  goods  or  services  are — 

(A)  Polling  expenses  for  determining 
the  favorabilit}',  name  recognition,  or 
relative  support  level  of  the  candidate 
involved; 

(B)  Compensation  paid  to  employees, 
consultants,  or  vendors  for  services 
rendered  in  connection  with 
establishing  and  staffing  offices  in  States 
where  Presidential  primaries,  caucuses, 
or  preference  polls  are  to  be  held,  other 
than  offices  in  the  candidate's  home 
state  and  in  or  near  the  District  of 
Columbia; 

(C)  Administrative  expenses, 
including  rent,  utilities,  office  supplies 
and  equipment,  in  connection  with 
establishing  and  staffing  offices  in  States 
where  Presidential  primaries,  caucuses, 
or  preference  polls  are  to  be  held,  other 
than  offices  in  the  candidate's  home 
state  and  in  or  near  the  District  of 
Columbia;  or 

(D)  Expenses  of  individuals  seeking  to 
become  delegates  in  the  Presidential 
nomination  process, 

(2)  Notwithstanding  paragraph  {1}{1} 
of  this  section,  if  the  ceuididate,  through 
an  authorized  committee,  reimburses 
the  multicandidate  political  committee 
within  30  days  of  becoming  a  candidate, 
the  payment  shall  not  be  deemed  an  in- 
kind  contribution  for  either  entity,  and' 
the  reimbursement  shall  be  an 
expenditure  of  the  candidate. 

PART  9001— SCOPE 

■  7.  The  authority  citation  for  part  9001 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9009(b). 

■  8.  Section  9001.1  is  amended  by 
removing  the  number  "116"  and  adding 
in  its  place  the  number  "400"  in  both 
instances  in  which  "116"  appears. 

PART  9003— ELIGIBILITY  FOR 
PAYMENTS 

■  9.  The  authority  citation  for  part  9003 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9003  and  9009(b). 

■  10.  In  §  9003.1,  paragraph  (b)(8)  is 
amended  by  removing  the  number  "116" 
and  adding  in  its  place  the  number 
"400". 

■  11.  Section  9003.3  is  amended  by: 


■  a.  Revising  the  introductory  text  of 
paragraph  (a){l)(i); 

■  b.  Revising  paragraph  {a){l)(i)(A); 

■  c.  Revising  paragraph  (a)(l){ii)(A)(3); 

■  d.  Revising  paragraph  (a)(l){ii)(A)(4); 

■  e.  Revising  the  introductory  text-of 
paragraph  (a){l){iv); 

■  f.  Revising  paragraph  (a)(l)(iv)(C); 

■  g.  Revising  paragraph  (a)(l)(v); 

■  h.  Revising  paragraph  (a)(2)fi)(D); 

■  i.  Revising  paragraph  (a)(2)(i)(G); 

■  j.  Revising  paragraph  (a)(2)(i){H); 

■  k.  Adding  new  paragraph  (a)(2)(i)II);  • 

■  1.  Revising  paragraph  {a)(2)(iii);  and 

■  m.  Revising  paragraph  (a)(2){iv). 
Revisions  and  additions  read  as 

follows: 

§  9003.3    Allowable  contributions :  General 
election  legal  and  accounting  compliance 
fund. 

(a)  *   *   * 

(1)  *   *   * 

(i)  A  major  party  candidate,  or  an 
individual  who  is  seeking  the 
nomination  of  a  major  party,  may  accept 
contributions  to  a  legal  and  accounting 
compliance  fund  if  such  contributions 
are  received  and  disbursed  in 
accordance  with  this  section.  A  general 
election  legal  and  accounting 
compliance  fund  ("GELAC")  may  be 
established  by  such  individual  prior  to 
being  nominated  or  selected  as  the 
candidate  of  a  political  party  for  the 
office  of  President  or  Vice  President  of 
the  United  States,  Before  April  1  of  the 
calendar  year  in  which  a  Presidential 
general  election  is  held,  contributions 
may  only  be  deposited  in  the  GELAC  if 
they  are  made  for  the  primary  and 
exceed  the  contributor's  contribution 
limits  for  the  primarj'  and  are  lawfully 
redesignated  for  the  GELAC  pursuant  to 
11  CFR  110.1. 

(A)  All  solicitations  for  contributions 
to  the  GELAC  shall  clearly  state  that 
Federal  law  prohibits  private 
contributions  from  being  used  for  the 
candidate's  election  and  that 
contributions  will  be  used  solely  for 
legal  and  accounting  services  to  ensure 
compliance  with  Federal  law,  and  shall 
clearly  state  how  contribution  checks 
should  be  made  payable.  Contributions 
shall  not  be  solicited  for  the  GELAC 
before  April  1  of  the  calendar  year  in 
which  a  Presidential  general  election  is 
held.  If  the  candidate  does  not  become 
the  nominee,  all  contributions  accepted 
for  the  GELAC,  including  redesignated 
contributions,  shall  be  refunded  within 
sixty  (60)  days  after  the  candidate's  date 
of  ineligibility. 
*        *        *        *        *  . 

(ii)  *   *   * 
(A) *   *   * 

(5)  The  written  redesignations  are 
received  within  60  days  of  the 


Treasurer's  receipt  of  the  contributions; 
and 

(4)  The  requirements  of  11  CFR 
110.1(b)(5)(i)  and  (ii)(A)  and  110.1(1) 
regarding  redesignation  are  satisfied. 
*        *        *        * .       * 

(iv)  Contributions  that  are  made  after 
the  beginning  of  the  expenditure  report 
period  but  that  are  not  designated  in 
writing  for  the  GELAC  are  considered 
made  with  respect  to  the  primary 
election  and  may  be  redesignated  for  the 
GELAC  and  transferred  to  the  GELAC 
only  if^ 
***** 

(C)  The  candidate  obtains  the 
contributor's  vn-itten  redesignation  in 
accordance  with  11  CFR  110.1.  ■ 

(v)  Contributions  made  with  respect 
to  the  primary  election  that  exceed  the 
contributor's  limit  for  the  primary 
election  may  be  redesignated  for  the 
GELAC  and  transferred  to  the  GELAC  if 
the  candidate  redesignates  the 
contribution  for  the  GELAC  in 
accordance  with  11  CFR  110.1(b)(5)(i) 
and  (ii)(A)  or  (ii)(B).  For  purposes  of  this 
section  only,  11  CFR  110.1(b)(5)(ii){B){I) 
shall  not  apply. 
***** 

(2)  *   *   * 
(i)*   *   * 

(D)  To  make  repayments  under  1 1 
CFR  9907.2,  9038.2,  or  9038.3; 

***** 

(G)  To  make  a  loan  to  an  account 
established  pursuant  to  11  CFR  9003.4 
to  defray  qualified  campaign  expenses 
incurred  prior  to  the  expenditure  report 
period  or  prior  to  receipt  of  Federal 
funds,  provided  that  the  eunounts  so 
loaned  are  restored  to  the  GELAC; 

(H)  To  defray  unreimbursed  costs 
incurred  in  providing  transportation 
and  services  for  the  Secret  Service  and 
national  securitv  staff  pursuant  toll 
CFR  9004.6;  and 

(I)  To  defray  winding  down  expenses 
for  legal  and  accounting  complicince 
activities  incurred  after  the  end  of  the 
expenditure  report  period  by  either  the 
candidate's  primary  election  committee, 
general  election  committee,  or  both 
committees.  For  purposes  of  this 
section,  100%  of  salary,  overhead  and 
computer  expenses  incurred  after  the 
end  of  the  expenditure  report  period 
shall  be  considered  winding  down 
expenses  for  legal  and  accounting 
compliance  activities  payable  from 
GELAC  funds,  and  will  be  presumed  to 
be  solely  to  ensure  compliance  with  2 
U.S.C.  431  et  seq.  and  26  U.S.C.  9001  et 
seq. 
*        *        *        *    ■    * 

(iii)  Amounts  paid  from  the  GELAC 
for  the  purposes  permitted  by 
paragraphs  (a)(2)(i)  (A)  through  (F),  (H) 


and  (I)  of  this  section  shall  not  be 
subject  to  the  expenditure  limits  of  2 
U.S.C.  441a(b)  and  11  CFR  110.8.  [See 
also  11  CFR  100.146,)  When  the 
proceeds  of  loans  made  in  accordance 
with  paragraph  (a)(2)(i)(G)  of  this 
section  are  expended  on  qualified 
campaign  expenses,  such  expenditures 
shall  count  against  the  candidate's 
expenditure  limit. 

(iv)  Contributions  to  and  funds 
deposited  in  the  GELAC  may  not  be 
used  to  retire  debts  remaining  from  the 
presidential  primaries,  except  that,  after 
payment  of  all  expenses  set  out  in 
paragraph  (a)(2)(i)  of  this  section,  and 
the  completion  of  the  audit  and 
repayment  process,  including  the 
making  of  all  repayments  owed  to  the 
United  States  Treasury  by  both  the 
candidate's  primary  and  general 
election  committees,  funds  remaining  in 
the  GELAC  may  be  used  for  any  purpose 
permitted  under  2  U.S.C.  439a  and  11 
CFR  part  113,  including  payment  of 
primary  election  debts,  which  shall 
remain  subject  to  the  primar>' 
expenditure  limit  under  11  CFR  9035.1. 
***** 

■  12.  Section  9003.5  is  amended  by 
adding  new  paragraph  (b)(4)  to  read  as 
follows: 

§  9003.5    Documentation  of  disbursements. 

***** 

(b)  *   *   * 

(4)  The  documeritation  requirements 
of  11  CFR  102.9(b)  shall  also  apply  to 
disbursements. 


PART  9004— ENTITLEMENT  OF 
ELIGIBLE  CANDIDATES  TO 
PAYMENTS;  USE  OF  PAYMENTS 

■  13.  The  authority  citation  for  part  9004 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9004  and  9009(b)". 

■  14.  Section  9004.4  is  amended  by: 

■  a.  Revising  the  section  heading; 

■  b.  Revising  paragraph  (a)(3); 

■  c.  Revising  paragraph  (a)(4), 
introductory  text; 

■  d.  Removing  paragraph  (a)(4)(i); 

■  e.  Redesignating  paragraph  (a)(5)  as 
paragraph  (a)(6),  redesignating 
paragraph  (a)(4)(ii)  as  paragraph  (a)(5) 
and  revising  newly  designated  (a)(5)  and 
revising  newly  designated  (a)(6);  and 

■  f.  Revising  paragraph  (b)(3). 
Revisions  read  as  follows: 

§9004.4    Use  of  payments:  examples  of 
qualified  campaign  expenses  and  non- 
qualified campaign  expenses. 

(a)  *  *   * 

(3)  To  restore  funds  expended  in 
accordance  with  11  CFR  9003.4  for 
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15.  New  9  (ction  9004.11  is  added  to 
read  as  folic  ws: 

§  9004.1 1    V^  inding  down  costs. 
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of  winding  down  costs  that 
for  with  public  funds  shall 
he  lesser  of: 


(1)  2.5%  of  the  expenditure  limitation 
pursuant  to  11  CFR  110.8(a)(2);  or 

(2)2.5%  of  the  total  of: 

(i)  The  candidate's  expenditures 
subject  to  the  expenditvue  limitation  as 
of  the  end  of  the  expenditure  report 
period;  plus 

(ii)  The  candidate's  expenses  exempt 
from  the  expenditure  limitation  as  of  the 
end  of  the  expenditure  report  period; 
except  that 

(iii)  The  winding  down  limitation 
shall  be  no  less  than  $100,000. 

(c)  Allocation  of  primary  and  general 
election  winding  down  costs.  A 
candidate  who  runs  in  both  the  primary 
and  general  election  may  divide 
winding  down  expenses  between  his  or 
her  primary  cmd  general  election 
committees  using  any  reasonable 
allocation  method.  An  allocation 
method  is  reasonable  if  it  divides  the 
total  winding  down  costs  between  the 
primary  and  general  election 
committees  and  results  in  no  less  than 
one  third  of  total  winding  down  costs 
allocated  to  each  comm.ittee.  A 
candidate  may  demonstrate  that  an 
allocation  method  is  reasonable  even  if 
either  the  primary  or  the  general 
election  committee  is  allocated  less  than 
one  third  of  total  winding  down  costs. 

PART  9008— FEDERAL  FINANCING  OF 
PRESIDENTIAL  NOMINATING 
CONVENTIONS 

■  16.  The  authority  citation  for  part  9008 
is  revised  to  read  as  follows: 

Authority:  2  U.S.C.  437,  438(a)(8),  441i;  26 
U.S.C.  9008,  9009(b). 

■  17.  Section  9008.3  is  amended  by 
redesignating  paragraph  (b)(l)(ii)  as 
paragraph  (b)(l)(iii)  and  adding  new 
paragraph  (b)(l)(ii)  to  read  as  follows: 

§  9008.3    Eligibility  for  payments; 
registration  and  reporting. 

*         *         *         *         It 

(b)  *   *   * 

(1)  *   *   * 

(ii)  Each  convention  committee 
established  by  a  national  committee 
under  paragraph  (a)(2)  of  this  section 
shall  submit  to  the  Commission  a  copy 
of  any  and  all  written  contracts  or 
agreements  that  the  convention 
committee  has  entered  into  with  the 
city,  county,  or  State  hosting  the 
convention,  a  host  committee,  or  a 
municipal  fund,  including  subsequent 
written  modifications  to  previous 
contracts  or  agreements.  Each  such 
contract,  agreement  or  modification 
shall  be  filed  with  the  report  covering 
the  reporting  period  in  which  the 
contract  or  agreement  or  modification  is 
executed. 


■  18.  Section  9008.7  is  amended  by 
revising  paragraph  (a)(4)(xii)  to  read  as 
follows: 

§9008.7    Use  of  funds. 

(a}*   *   * 

(4)*   *   * 

(xii)  Expenses  for  monetary  bonuses 
paid  after  the  last  date  of  the  convention 
or  gifts  for  national  committee  or 
convention  committee  employees, 
consultants,  volunteers  and  convention 
officials  in  recognition  of  convention- 
related  activities  or  services,  provided 
that: 

(A)  Gifts  for  committee  employees, 
consultants,  volunteers  and  convention 
officials  in  recognition  of  convention- 
related  activities  or  services  do  not 
exceed  $150  total  per  individual  and  the 
total  of  all  gifts  does  not  exceed  $20,000; 
and 

(B)  All  monetary  bonuses  paid  after 
the  last  date  of  the  convention  for 
committee  employees  and  consultants 
in  recognition  of  convention-related 
activities  or  services  are  provided  for 
pursuant  to  a  written  contract  made 
prior  to  the  date  of  the  convention  and 
are  paid  no  later  than  30  days  after  the 
convention;  and 
***** 

■  19.  Section  9008.8  is  amended  by 
revising  paragraph  (b)(2)  and  paragraph 
(b)(4)(ii)(B)  to  read  as  follows: 

§  9008.8    Limitation  of  expenditures. 

***** 

(b)  *  *  * 

(2)  Expenditures  by  government 
agencies  and  municipal  funds. 
Expenditures  made  by  government 
agencies  and  municipal  funds  shall  not 
be  considered  expenditures  by  the 
national  committee  and  shall  not  count 
against  the  expenditure  limitations  of 
this  section  if  the  funds  are  spent  in 
accordance  with  the  requirements  of  11 
CFR  9008.53. 
***** 

(4)  *    *    * 

(ii)*  *  * 

(B)  The  contributions  raised  to  pay  for 
the  legal  and  accounting  services 
comply  with  the  limitations  and 
prohibitions  of  11  CFR  parts  1 10, 114 
and  115.  These  contributions,  when 
aggregated  with  other  contributions 
from  the  same  contributor  to  the 
political  committees  established  and 
maintained  by  the  national  political 
party,  shall  not  exceed  the  amounts 
permitted  under  11  CFR  110.1(c)  and 
110.2(c),  as  applicable. 
***** 

■  20.  Section  9008.10  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 
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§9008.10    Documentation  of 
disbursements;  net  outstanding  convention 
expenses. 

In  addition  to  the  requirements  set 
forth  at  11  CFR  102.9(b),  the  convention 
committee  must  include  as  part  of  the 
evidence  of  convention  expenses  the 
following  documentation: 
***** 

■  21.  Section  9008.12  is  amended  by 
revising  paragraph  (b)(7)  to  read  as 
follows: 

§9008.12    Repayments. 

***** 

.     (b)*  *   * 

(7)  The  Commission  may  seek 
repayment^  or  may  initiate  an 
enforcement  action,  if  the  convention 
committee  knowingly  helps,  assists  or 
participates  in  the  making  of  a 
convention  expenditure  by  the  host 
committee,  government  agency  or 
municipal  fund  that  is  not  in 
accordance  with  11  CFR  9008.52  or 
9008.53,  or  the  acceptance  of  a 
contribution  by  the  host  committee  or 
government  agency  or  municipal  fund 
from  an  impermissible  source. 
•        *        *        *        * 

■  22.  The  heading  of  subpart  B  of  part 
9008  is  revised  to  read  as  follows: 

Subpart  B — Host  Committees  and 
Municipal  Funds  Representing  a 
Convention  City 

■  23.  Section  9008.50  is  revised  to  read 
as  follows: 

§  9008.50    Scope  and  definitions. 

(a)  Scope.  This  subpart  B  governs 
registration  and  reporting  by  host 
committees  and  municipal  funds 
representing  convention  cities. 
Unsuccessful  efforts  to  attract  a 
convention  need  not  be  reported  by  any 
city,  committee  or  other  organization. 
Subpart  B  also  describes  permissible 
soiuces  of  funds  and  other  permissible 
donations  to  host  committees  and 
municipal  funds.  In  addition,  subpart  B 
describes  permissible  disbursements  by 
host  committees  and  mimicipal  funds  to 
defray  convention  expenses  and  to 
promote  the  convention  city  and  its 
commerce. 

(b)  Definition  of  host  committee.  A 
host  committee  is  any  local 
organization,  such  as  a  local  civic 
association,  business  league,  chamber  of 
commerce,  real  estate  board,  board  of 
trade,  or  convention  bureau,  that 
satisfies  all  of  the  following  conditions: 

(1)  It  is  not  organized  for  profit; 

(2)  Its  net  earnings  do  not  inure  to  the 
benefit  of  any  private  shareholder  or 
individual;  and 


(3)  Its  principal  pvu-pose  is  the 
encouragement  of  commerce  in  the 
convention  city,  as  well  as  the 
projection  of  a  favorable  image  of  the 
city  to  convention  attendees. 

(c)  Definition  of  municipal  fund.  A 
municipal  fund  is  any  fund  or  account 
of  a  government  agency,  municipality, 
or  municipal  corporation  whose 
principal  purpose  is  the  encouragement 
of  commerce  in  the  municipality  and 
whose  receipt  and  use  of  funds  is 
subject  to  the  control  of  officials  of  the 
State  or  local  government. 

■  24.  Section  9008.51  is  am,ended  by: 

■  a.  Revising  the  paragraph  heading  for 
paragraph  (a); 

■  b.  Revising  paragraph  (a)(1); 

■  c.  Adding  paragrapn  (a)(3); 

■  d.  Revising  paragraph  (b);  and 
M  e.  Revising  paragraph  (c). 

The  revisions  and  additions  read  as 
follows: 

§9008.51     Registration  and  reports. 

(a)  Registration  by  host  committees  • 
and  municipal  funds. 

(1)  Each  host  committee  and 
municipal  fund  shall  register  with  the- 
Commission  by  filing  a  Statement  of 
Organization  on  FEC  Form  1  within  10 
days  of  the  date  on  which  such  party 
chooses  the  convention  city,  or  within 
10  days  after  the  formation  of  the  host 
committee  or  municipal  fund, 
whichever  is  later.  In  addition  to  the 
information  already  required  to  be 
provided  on  FEC  Form  1 ,  the  following 
information  shall  be  disclosed  by  the 
registering  entity  on  FEC  Form  1 :  The 
name  and  address;  the  name  and 
address  of  its  officers;  and  a  list  of  the 
activities  that  the  registering  entity 
plans  to  undertake  in  connection  with 
the  convention. 
***** 

(3)  Each  host  committee  and 
municipal  fund  requfred  to  register  with 
the  Commission  under  paragraph  (a)  of 
this  section,  shall  submit  to  the 
Commission  a  copy  of  any  and  all 
written  contracts  or  agreements  that  it 
has  entered  into  with  the  city,  county, 
or  State  hosting  the  convention,  a  host 
committee,  a  municipal  fund,  or  a 
convention  committee,  including 
subsequent  written  modifications  to 
previous  contracts  or  agreements,  unless 
such  contracts,  agreements  or 
modifications  have  already  been 
submitted  to  the  Commission  by  the 
convention  committee.  Each  such 
contract  or  agreement  or  modification 
shall  be  filed  with  the  first  report  due 
under  paragraph  (b)  of  this  section  after 
the  contract  or  agreement  or 
modification  is  executed. 

(b)  Post-convention  and  quarterly 
reports  by  host  committees  and 


municipal  funds;  content  and  time  of 
filing. 

(1)  Each  host  committee  or  municipal 
fund  required  to  register  with  the 
Commission  piu^uant  to  paragraph  (a) 
of  this  section  shall  file  a  post 
convention  report  on  FEC  Form  4.  The 
report  shall  be  filed  on  the  earlier  of:  60 
days  following  the  last  day  the 
convention  is  officially  in  session;  or  20 
days  prior  to  the  presidential  general 
election.  This  report  shall  be  complete 
as  of  15  days  prior  to  the  date  on  which 
the  report  must  be  filed  and  shall 
disclose  all  the  information  required  by 
11  CFR  part  104  with  respect  to  all 
activities  related  to  a  presidential 
nominating  convention. 

(2)  If  such  host  committee  or 
municipal  fund  has  receipts  or  makes 
disbursements  after  the  completion  date 
of  the  post  convention  report,  it  shall 
begin  to  file  quarterly  reports  no  later 
than  15  days  after  the  end  of  the 
following  calendar  quarter.  This  report 
shall  disclose  all  transactions  completed 
as  of  the  close  of  that  calendar  quarter. 
Quarterly  reports  shall  be  filed 
thereafter  until  the  host  committee  or 
municipal  fund  ceases  all  activity  that 
must  be  reported  under  this  section. 

(3)  Such  host  committee  or  municipal 
fund  shall  file  a  final  report  with  the 
Commission  not  later  than  10  days  after 
it  ceases  activity  that  must  be  reported 
under  this  section,  imless  such  status  is 
reflected  in  either  the  post-convention 
report  or  a  quarterly  report. 

(c)  Post-convention  statements  by 
State  and  local  government  agencies. 
Each  government  agency  of  a  State, 
municipality,  or  other  political 
subdivision  that  provides  facilities  or 
services  related  to  a  Presidential 
nominating  convention  shall  file,  by 
letter,  a  statement  with  the  Commission 
reporting  the  total  amount  spent  to 
provide  facilities  and  services  for  the 
convention  under  11  CFR  9008.52(b),  a 
list  of  the  categories  of  facilities  and 
services  the  government  agency 
provided  for  the  convention,  the  total 
amount  spent  for  each  category  of 
facilities  and  services  provided,  and  the 
total  amount  defrayed  from  general 
revenues.  This  statement  shall  be  filed 
on  the  earlier  of:  60  days  followring  the 
last  day  the  convention  is  officially  in 
session;  or  20  days  prior  to  the 
presidential  general  election.  Categories 
of  facilities  and  services  may  include 
constmction,  seciu-ity,  commiinications, 
transportation,  utilities,  clean  up, 
meeting  rooms  and  accommodations. 
This  paragraph  (c)  does  not  apply  to  any 
activities  of  a  State  or  local  government 
agency  through  a  municipal  fund  that 
are  reported  pursuant  to  paragraph  (b)  of 
this  section. 
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■  25.  Sectioii  9008.52  is  revised  to  read 
as  follows: 

§9008.52    Raceipts  and  disbursements  of 
&  host  committ*es. 

(a)  Receipt  of  goods  or  services  from 
commercial  vendors.  Host  committees 
may  accept  j  oods  or  services  from 
commercial  vendors  under  the  same 
terms  and  cc  aditions  (including 
reporting  rec  uirements)  set  forth  at  11 
CFR  9008.9  i  or  convention  committees. 

(b)  Receipl  of  donations  from 
businesses,  c  rganizations,  and 
individuals.  Businesses  (including 
banks),  labor  organizations,  and  other 
organization  i  or  individuals  may  donate 
funds  or  mal  e  in-kind  donations  to  a 
host  commiti  ee  to  be  used  for  the 
following  purposes: 

(1)  To  defr  ly  those  expenses  incurred 
for  the  purpc  se  of  promoting  the 
suitability  of  the  city  as  a  convention 
site; 

(2)  To  defri  ly  those  expenses  inciured 
for  welcomir  g  the  convention  attendees 
to  the  city,  si  ch  as  expenses  for 
information  booths,  receptions,  and 
tours; 

(3)  To  defri  ly  those  expenses  incurred 
in  facilitating  conunerce,  such  as 
providing  th(  convention  and  attendees 
with  shoppin  g  and  entertainment  guides 
and  distribut  ng  the  samples  and 
promotional  naterial  specified  in  11 
CFR9008.9(c|; 

(4)  To  defri  y  the  administrative 
expenses  inci  ured  by  the  host 
committee,  si  ich  as  salaries,  rent,  travel, 
and  liability  J  nsurance; 

(5)  To  prov  ide  the  national  committee 
use  of  an  aud  torium  or  convention 
center  and  to  provide  construction  and 
convention  r«  lated  services  for  that 
location  such  as:  construction  of 
podiums;  pre  is  tables;  false  floors; 
camera  platforms;  additional  seating; 
lighting,  elecfrical,  air  conditioning  and 
loudspeaker  Systems;  offices;  office 
equipment;  ai  id  decorations; 

(6)  To  defra  y  the  costs  of  various  local 
transportation  services,  including  the 
provision  of  t  uses  and  automobiles; 

(7)  To  defra  y  the  costs  of  law 
enforcement  j  ervices  necessary  to 
assure  orderl;  conventions; 

(8)  To  defray  the  cost  of  using 
convention  h\  ireau  personnel  to  provide 
central  housii  tg  and  reservation 
services; 

(9)  To  prov  de  hotel  rooms  at  no 
charge  or  a  re  iuced  rate  on  the  basis  of 
the  number  o  rooms  actually  booked  for 
the  convention; 

(10)  To  pro' ride  accommodations  and 
hospitality  foi  committees  of  the  parties 
responsible  fc  r  choosing  the  sites  of  the 
conventions; ;  ind 


(11)  To  provide  other  similar 
convention-related  facilities  cind 
services. 

■  26.  Section  9008.53  is  revised  to  read 
as  follows: 

§  9008.53    Receipts  and  disbursements  of 
municipal  funds. 

(a)  Receipt  of  goods  and  services 
provided  by  commercial  vendors. 
Municipal  funds  may  accept  goods  or 
services  from  commercial  vendors  for 
convention  uses  under  the  same  terms 
and  conditions  (including  reporting 
requirements)  set  forth  at  11  CFR  9008.9 
for  convention  committees. 

(b)  Receipt  and  use  of  donations  to  a 
municipal  fund.  Businesses  (including 
banks),  labor  organizations,  and  other 
organizations  and  individuals  may 
donate  funds  or  make  in-kind  donations 
to  a  municipal  fund  to  pay  for  expenses 
listed  in  11  CFR  9008.52(b). 

■  27.  Section  9008.55  is  added  to  read  as 
follows: 

§  9008.55  Funding  for  Convention 
Committees,  Host  Committees  and 
Municipal  Funds. 

(a)  Convention  committees,  including 
any  established  piu^uant  to  11  CFR 
9008.3(a)(2),  are  subject  to  11  CFR 
300.10,  except  that  convention 
committees  may  accept  in-kind 
donations  from  host  committees  and 
municipal  funds  provided  that  the  in- 
kind  donations  are  in  accordance  with 
the  requirements  of  11  CFR  9008.52  and 
9008.53. 

(b)  Host  committees  and  municipal 
funds  are  not  "agents"  of  national 
committees  of  political  parties  or 
convention  committees,  luiless  they 
satisfy  the  prerequisites  of  11  CFR 
300.2(b)(1). 

(c)  Host  Gonunittees  and  municipal 
funds  are  not  "directly  or  indirectly 
established,  financed,  maintained,  or 
controlled"  by  national  cormnittees  of 
political  parties  or  convention 
committees,  unless  they  satisfy  the 
prerequisites  of  11  CFR  300.2(c). 

(d)  In  accordance  with  2  U.S.C. 
441i(e)(4)(A),  a  person  described  in  11 
CFR  300.60  may  make  a  general 
solicitation  of  funds,  without  regard  to 
source  or  amount  limitation,  for  or  on 
behalf  of  any  host  committee  or 
municipal  fund  that  is  described  in  26 
U.S.C.  501(c)  and  exempt  from  taxation 
under  26  U.S.C.  501(a)  (or  has  submitted 
an  application  for  determination  of  tax 
exempt  status  under  such  section) 
where  such  solicitation  does  not  specify 
how  the  funds  will  or  should  be  spent. 

PART  9031— SCOPE 

■  28.  The  authority  citation  for  part  9031 
continues  to  read  as  follows: 


Authority:  26  U.S.C.  9031  and  9039(b). 

■  29.  Section  9003.1  is  amended  by 
removing  the  number  "116"  and  adding 
in  its  place  the  number  "400"  in  both 
instances  in  which  "116"  appears. 

PART  9032— DEFINITIONS 

■  30.  The  authority  citation  for  part  9032 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9032  and  9039(b). 

■  31.  Section  9032.9  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  9032.9    Qualified  campaign  expense. 

***** 

(c)  Except  as  provided  in  11  CFR 
9034.4(e),  expenditures  incuiyed  either 
prior  to  the  date  the  individual  becomes 
a  candidate  or  after  the  last  day  of  a 
candidate's  eligibility  will  be 
considered  qualified  campaign  expenses 
if  they  meet  the  provisions  of  11  CFR 
9034.4(a).  Expenditiues  described  under 
11  CFR  9034.4(b)  will  not  be  considered 
qualified  campaign  expenses. 

PART  9033— ELIGIBILITY  FOR 
PAYMENTS 

■  32.  Authority:  The  authority  citation 
for  part  9033  continues  to  read  as 
follows: 

Authority:  26  U.S.C.  9003(e),  9033  and 
9039(b). 

■  33.  In  §  9033.1,  paragraph  (b)(10)  is 
amended  by  removing  the  number  "116" 
and  adding  in  its  place  the  number 
"400". 

■  34.  Section  9033.11  is  amended  by 
adding  new  paragraph  (b)(4)  to  read  as 
follows: 

§9033.11    Documentation  of 
disbursements.  ' 


(b)*   *   * 

(4)  The  documentation  requirements 
of  11  CFR  102.9(b)  shall  also  apply  to 
disbursements. 


PART  9034— ENTITLEMENTS 

■  35.  The  authority  citation  for  part  9034 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9034  and  9039(b). 

■  36.  Section  9034.4  is  amended  by: 

■  a.  Revising  the  section  heading; 

■  b.  Revising  paragraph  (a)(3)(i); 

■  c.  Revising  paragraph  (a)(3)(ii); 

■  d.  Removing  paragraph  (a)(3)(iii); 

■  e.  Revising  paragraph  (a)(5); 

■  f.  Adding  paragraph  (a)(6);  and 

■  g.  Revising  paragraph  (b)(3). 
Revisions  and  additions  read  as  ■ 

follows: 
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§9034.4    Use  of  contributions  and 
matching  payments;  examples  of  qualified 
campaign  expenses  and  non-qualifie(| 
campaign  expenses. 

(a)  *   *   * 

(3)  *   *   * 

(i)  Winding  down  costs  subject  to  the 
restrictions  in  11  CFR  9034.11  shall  be 
considered  qualified  campaign 
expenses. 

(ii)  If  the  candidate  continues  to 
campaign  after  becoming  ineligible  due 
to  the  operation  of  11  CFR  9033.5(b),  the 
candidate  may  only  receive  matching 
funds  based  on  net  outstanding 
campaign  obligations  as  of  the 
candidate's  date  of  ineligibility.  The 
statement  of  net  outstanding  campaign 
obligations  shall  only  include  costs 
incurred  before  the  candidate's  date  of 
ineligibility  for  goods  and  services  to  be 
received  before  the  date  of  ineligibility 
and  for  which  written  arrangement  or 
commitment  was  made  on  or  before  the 
candidate's  date  of  ineligibility,  and 
shall  not  include  winding  dovm  costs 
until  the  date  on  which  the  candidate 
qualifies  to  receive  winding  down  costs 
under  11  CFR  9034.11.  Each 
contribution  that  is  dated  after  the 
candidate's  date  of  ineligibility  may  be 
used  to  continue  to  campaign,  and  may 
be  submitted  for  matching  fund 
payments.  Payments  from  the  matching 
payment  account  that  are  received  after 
the  candidate's  date  of  ineligibility  may 
be  used  to  defray  the  candidate's  net 
outstanding  campaign  obligations,  but 
shall  not  be  used  to  defray  any  costs 
associated  with  continuing  to  campaign 
unless  the  candidate  reestablishes 
eligibility  under  11  CFR  9033.8. 
***** 

(5)  Monetary  bonuses  paid  after  the 
date  of  ineligibility  and  gifts.  Monetary 
bonuses  paid  after  the  date  of 
ineligibility  and  gifts  shall  be 
considered  qualified  campaign 
expenses,  provided  that: 

(i)  All  monetary  bonuses  paid  after 
the  date  of  ineligibility  for  committee 
employees  and  consultants  in 
recognition  of  campaign-related 
activities  or  services: 

(A)  Are  provided  for  pursuant  to  a 
written  contract  made  prior  to  the  date 
of  ineligibility;  and 

(B)  Are  paid  no  later  than  thirty  days 
after  the  date  of  ineligibility;  and 

(ii)  Gifts  for  committee  employees, 
consultants  and  volunteers  in 
recognition  of  campaign-related 
activities  or  services  do  not  exceed  $150 
total  per  individual  and  the  total  of  all 
gifts  does  not  exceed  $20,000. 

(6)  Expenses  incurred  by  ineligible 
candidates  attending  national 
nominating  conventions.  Expenses 
incurred  by  air  ineligible  candidate  to 


attend,  participate  in,  or  conduct 
activities  at  a  national  nominating 
convention  may  be  treated  as  qualified 
campaign  expenses,  but  such 
convention-related  expenses  shall  not 
exceed  a  total  of  $50,000. 

(b)  *  *  * 

(3)  General  election  and  post- 
ineligibility  expenditures.  Except  for 
winding  down  costs  pursuant  to 
paragraph  (a)(3)  of  this  section  and 
certain  convention  expenses  described 
in  paragraph  (a)(6)  of  this  section,  any 
expenses  incurred  after  a  candidate's 
date  of  ineligibility,  as  determined 
under  11  CFR  9033.5,  are  not  qualified 
campaign  expenses.  In  addition,  any 
expenses  incurred  before  the 
candidate's  date  of  ineligibility  for 
goods  and  services  to  be  received  after 
the  candidate's  date  of  ineligibility,  or 
for  property,  services,  or  facilities  used 
to  benefit  the  candidate's  general 
election  campaign,  are  not  qualified 
campaign  expenses. 
***** 

■  37.  New  §9034.10  is  added  to  read  as 
follows: 

§9034.10    Pre-candidacy  payments  by 
multicandidate  political  committees  deemed 
in-kind  contributions  and  qualified 
campaign  expenses;  effect  of 
reimbursement. 

(a)  A  payment  by  a  multicandidate 
political  committee  is  an  in-kind 
contribution  to,  and  qualified  campaign 
expense  by,  a  Presidential  candidate, 
even  though  made  before  the  individual 
becomes  a  candidate  under  11  CFR 
100.3  and  9032.2,  if— 

(1)  The  expenditiue  is  made  on  or 
after  January  1  of  the  year  immediately 
following  the  last  Presidential  election 
year; 

(2)  With  respect  to  the  goods  or 
services  involved,  the  candidate 
accepted  or  received  them,  requested  or 
suggested  their  provision,  was 
materially  involved  in  the  decision  to 
provide  them,  or  was  involved  in 
substantial  discussions  about  their 
provision;  and 

(3)  The  goods  or  services  are — 

(i)  Polling  expenses  for  determining 
the  favorability,  name  recognition,  or 
relative  support  level  of  the  candidate 
involved; 

(ii)  Compensation  paid  to  employees, 
consultants,  or  vendors  for  services 
rendered  in  connection  with 
establishing  and  staffing  offices  in  States 
where  Presidential  primaries,  caucuses, 
or  preference  polls  are  to  be  held,  other 
than  offices  in  the  candidate's  home 
state  and  in  or  near  the  District  of 
Columbia; 

(iii)  Administrative  expenses, 
including  rent,  utilities,  office  supplies 


and  equipment,  in  connection  with . 
establishing  and  staffing  offices  in  States 
where  Presidential  primaries,  caucuses, 
or  preference  polls  are  to  be  held,  other 
than  offices  in  the  candidate's  home 
state  and  in  or  near  the  District  of 
Columbia;  or 

(iv)  Expenses  of  individuals  seeking 
to  become  delegates  in  the  Presidential 
nomination  process. 

(b)  Notwitnstanding  paragraph  (a)  of 
this  section,  if  the  candidate,  through  an 
authorized  committee,  reimburses  the 
multicandidate  political  committee 
within  30  days  of  becoming  a  candidate, 
the  payment  shall  not  be  deemed  an  in- 
kind  contribution  for  either  entity,  and 
the  reimbursement  shall  be  an 
expenditiu'e  and  a  qualified  campaign 
expense  of  the  candidate. 
■  38.  New  section  9034.11  is  added  to 
read  as  follows: 

§  9034.1 1    Winding  down  costs. 

(a)  Winding  c/omti  costs.  Winding 
down  costs  are  costs  associated  with  the 
termination  of  political  activity  related 
to  a  candidate's  seeking  his  or  her 
nomination  for  election,  such  as  the 
costs  of  complying  with  the  post 
election  requirements  of  the  Federal 
Election  Campaign  Act  and  the 
Presidential  Primary  Matching  Payment 
Account  Act,  and  other  necessary 
administrative  costs  associated  with 
winding  down  the  campaign,  including 
office  space  rental,  staff  salaries,  and 
office  supplies.  Winding  down  costs  are 
qualified  campaign  expenses. 

(b)  Winding  donn  limitation.  The 
total  amount  of  winding  down  costs  that 
may  be  paid  for,  in  whole  or  part,  with 
matching  funds  shall  not  exceed  the 
lesser  of: 

(1)  10%  of  the  overall  expenditure 
limitation  pursuant  to  11  CFR  9035.1;  or 

(2)  10%  of  the  total  of: 

(i)  The  candidate's  expenditures 
subject  to  the  overall  expenditure 
limitation  as  of  the  candidate's  date  of 
ineligibility;  plus 

(ii)  The  candidate's  expenses  exempt 
from  the  expenditure- limitations  as  of 
the  candidate's  date  of  ineligibility; 
except  that 

(iii)  The  winding  down  limitation 
shall  be  no  less  than  $100,000. 

(c)  Allocation  of  primary  and  general 
election  winding  down  costs.  A 
candidate  who  runs  in  both  the  primary 
and  general  election  may  divide 
winding  down  expenses  between  his  or 
her  primary  and  general  election 
committees  using  any  reasonable 
allocation  method.  An  allocation 
method  is  reasonable  if  it  divides  the 
total  winding  down  costs  between  the 
primary  and  general  election 
conunittees  and  results  in  no  less  than 
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one  third  of  iotal  winding  down  costs 
allocated  to  tach  coimnittee.  A 
candidate  miy  demonstrate  than  an 
allocation  method  is  reasonable  even  if 
either  the  primary  or  the  general 
election  cominittee  is  allocated  less  than 
one  third  of  ^tal  winding  down  costs. 

(d)  PrimaTY  winding  down  costs 
during  the  g^eral  election  period.  A 
primary  election  candidate  who  does 
not  run  in  the  general  election  may 
receive  and  use  matching  funds  for 
these  purposes  either  after  he  or  she  has 
notified  the  (Jommission  in  writing  of 
his  or  her  wi  hdrawal  from  the 
campaign  foi  nomination  or  after  the 
date  of  the  pi  rty's  nominating 
convention,  if  he  nr  she  has  not 
withdrawn  b  sfore  the  convention.  A 
primary  elecl  ion  candidate  who  runs  in 
the  general  election,  regardless  of 
whether  the  <  andidate  receives  public 
funds  for  the  general  election,  must  wait 
until  31  days  after  the  general  election 
before  using  i  iny  matching  funds  for 
winding  dow  n  costs  related  to  the 
primary  elect  ion.  No  expenses  incurred 
by  a  primary  slection  candidate  who 
runs  in  the  g(  neral  election  prior  to  31 
days  after  the  general  election  shall  be 
considered  pi  imary  winding  down 
costs. 

PART  9035— tXPENDITURE 
UMITATiONS 


authority  citation  for  part  9035 
lead  as  follows: 


■  39.  The 
continues  to 

Authority:  2^  U.S.C.  9035  and  9039(b) 


I  40.  Section  J035.1  is  amended  by; 
I  a.  Adding  new  paragraph  (a)(3); 
b.  Adding  npw  paragraph  (a)(4); 

le  paragraph  heading  in 


■  c.  Revising 
paragraph  (c) 

■  d.  Revising 

■  e.  Adding 
Additions 

follows: 


jaragraph  (c)(1);  and 
;w  paragraph  (c)(3). 
id  revisions  read  as 


§  9035.1    Campaign  expenditure  limitation; 
compliance  and  fundraising  exemptions. 

(a)* 

(3)  In  addit:  on 
by  a  candidat } 
authorized 
fuiids,  the 
the  candidate 
limitation  anc 
limitations  of 
CFR  110.8  the 

(i)  Coordinated 
CFR  109.20; 

(ii)  Coordinhted 
under  11  CFR 
contributions 
the  candidate 
authorized 
under  11  CFR 


to  expenditures  made 
or  the  candidate's 
CO  namittee(s)  using  campaign 
Copimission  will  attribute  to 
s  overall  expenditure 
to  the  expenditure 
particular  states  under  11 
total  amount  of  all: 

expenditures  under  11 


communications 
109.21  that  are  in-kind 
received  or  accepted  by 
the  candidate's 
cotimiittee(s),  or  agents, 
109.21(b); 


(iii)  Coordinated  party  expenditures, 
including  party  coordinated 
communications  pursuant  to  1 1  CFR 
109.37  that  are  in-kind  contributions 
received  or  accepted  by  the  candidate, 
the  candidate's  authorized  committee(s), 
or  agents  under  11  CFR  109.37(a)(3), 
and  that  exceed  the  coordinated  party 
expenditure  limitation  for  the 
Presidential  general  election  at  1 1  CFR 
109.32(a);  and 

(iv)  Other  in-kind  contributions 
received  or  accepted  by  the  candidate  or 
the  candidate's  authorized  committee(s) 
or  agents. 

(4)  The  amount  of  each  in-kind 
contribution  attributed  to  the 
expenditure  limitations  under  this 
section  is  the  usual  and  normal  charge 
for  the  goods  or  services  provided  to  the 
candidate  or  the  candidate's  authorized 
committee(s)  as  an  in-kind  contribution. 
***** 

(c)  Compliance,  fundraising  and 
shortfall  bridge  loan  exemptions. 

(1)  A  candidate  may  exclude  from  the 
overall  expenditure  limitation  set  forth 
in  paragraph  (a)  of  this  section  an 
amount  equal  to  15%  of  the  overall 
expenditure  limitation  as  exempt  legal 
and  accoimting  compliance  costs  under 
11  CFR  100.146.  In  the  case  of  a 
candidate  who  does  not  run  in  the 
general  election,  for  purposes  of  the 
expenditure  limitations  set  forth  in  this 
section,  100%  of  salary,  overhead  and 
computer  expenses  incurred  after  a 
candidate's  date  of  ineligibility  may  be 
treated  as  exempt  legal  and  accounting 
compliance  expenses  beginning  with 
the  first  full  reporting  period  after  the 
candidate's  date  of  ineligibility. 
Candidates  who  continue  to  campaign 
or  re-establish  eligibility  may  not  treat 
100%  of  salary,  overhead  and  computer 
expenses  inciured  diu-ing  the  period 
between  the  date  of  ineligibility  and  the 
date  on  which  the  candidate  either  re- 
establishes eligibility  or  ceases  to 
continue  to  campaign  as  exempt  legal 
and  accounting  compliance  expenses. 
For  purposes  of  the  expenditure 
limitations  set  forth  in  this  section, 
candidates  who  run  in  the  general 
election,  regardless  of  whether  they 
receive  public  funds,  must  wait  until  31 
days  after  the  general  election  before 
they  may  treat  100%  of  salary,  overhead 
and  computer  expenses  as  exempt  legal 
and  accounting  compliance  expenses. 
*        *        *        *        * 

(3)  If  any  matching  funds  to  which  the 
candidate  is  entitled  are  not  paid  to  the 
candidate,  or  are  paid  after  the  date  on 
which  payment  is  due,  the  candidate 
may  exclude  from  the  overall 
expenditure  limitation  in  paragraph  (a) 
of  this  section  the  amount  of  all  interest 


charges  that  accrued  during  the  shortfall 
period  on  all  loans  obtained  by  the 
candidate  or  authorized  committee  that 
are  guaranteed  or  secured  with 
matching  funds,  provided  the  candidate 
submits  documentation  as  to  the 
amount  of  all  interest  charges  on  such 
loans.  The  shortfall  period  begins  on  the 
first  regularly  scheduled  payment  date 
on  which  the  candidate  does  not  receive 
the  entire  amoiint  of  matching  funds 
and  ends  on  the  payment  date  when  the 
cemdidate  receives  the  previously 
certified  matching  funds  or  the  date  on 
which  the  Commission  revises  the 
amount  previously  certified  to  eliminate 
the  entitlement  to  the  previously 
certified  matching  funds. 


PART  9036— REVIEW  OF  MATCHING 
FUND  SUBMISSIONS  AND 
CERTIFICATION  OF  PAYMENTS  BY 
COMMISSION 

■  41.  The  authority  citation  for  part  9036 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9036  and  9039(b). 

■  42.  Section  9036.1  is  amended  by 
revising  paragraph  (b)(l)(ii)  to  read  as 
follows: 

§9036.1     Threshold  submission. 

***** 

(b)*   *   * 

(1)  *   *   * 

(ii)  The  occupation  and  name  of 
employer  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
an  election  cycle; 
***** 

m  43.  Section  9036.2  is  amended  by 
revising  paragraph  (b)(l)(v)  to  read  as 
follows: 

§  9036.2    Additional  submissions  for 
matching  fund  payments. 

***** 

■  (b)  *   *   * 
(1)  *   *   * 

(v)  The  occupation  and  employer's 
name  need  not  be  disclosed  on  the 
contributor  list  for  individuals  whose 
aggregate  contributions  exceed  $200  in 
the  election  cycle,  but  such  information 
is  subject  to  the  recordkeeping  and 
reporting  requirements  of  2  U.S.C. 
432(c)(3),  434(b)(3)(A)  and  11  CFR 
102.9(a)(2),  104.3(a)(4)(i);  and 


PART  9038— EXAMINATIONS  AND 
AUDITS 

■  44.  The  authority  citation  for  part  9038 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  9038  and  9039(b). 
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■  45.  Section  9038.2  is  amended  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

§9038.2    Repayir«nts. 

*****. 

(b)  *  *   * 
'     (4)  The  Commission  may  determine 
that  the  candidate's  net  outstanding 


campaign  obligations,  as  defined  in  11 
CFR  9034.5,  reflect  a  surplus.  The 
Commission  may  determine  that  the  net 
income  derived  from  an  investment  or 
other  use  of  siuplus  public  funds  after 
the  candidate's  date  of  ineligibility,  less 
Federal,  State  and  local  taxes  paid  on 


such  income,  shall  be  paid  to  the 
Treasury. 

***** 

Dated:  July  31,  2003. 
EUen  L.  Weintraub, 
Chair,  Federal  Election  Commission. 
[FR  Doc.  03-19893  Filed  8-7-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

i 
50  CFR  Part  ^0 

RIN  1018-AI93I  ,     . 

Migratory  Bii^  Hunting;  Proposed 
Migratory  Bird  Hunting  Regulations  on 
Certain  Federal  Indian  Reservations 
and  Ceded  L«nds  for  the  2003-04 
Season 


agency:  Fish 
Interior. 
action:  Propdsed 


ind  Wildlife  Service, 
rule. 


summary:  Th«  U.S.  Fish  and  Wildlife 
Sen'ice  (herei  lafter  Service  or  we) 
proposes  spec  ial  migratory  bird  hunting 
regulations  fo  certain  Tribes  on  Federal 
Indian  reserve  tions,  off-reservation  trust 
lands,  and  ce<  ed  lands  for  the  2003-04 
migratory  birt  hunting  season. 
DATES:  We  wi  1  accept  all  comments  on 
the  proposed   egulations  that  are 
postmarked  oi  received  in  our  office  by 
August  18.  20)3. 

ADDRESSES:  S(  nd  your  comments  on 
these  proposa  s  to  the  Chief.  Division  of 
Migratory  Bir(  Management.  U.S.  Fish 
and  Wildlife  f  er\'ice.  Department  of  the 
Interior,  ms  M  BSP-4107-ARLSQ.  1849 
C  Street.  NW.  Washington.  DC  20240  or 
fax  comments  to  (703)  358-2272.  All 
comments  reo  sived  will  become  part  of 
the  public  record.  You  may  inspect 
comments  dui  ing  normal  business 
hours  in  room  4107,  4501  N.  Fairfax 
Drive,  Arlington,  Virginia. 
FOR  FURTHER  II  FORMATION  CONTACT:  Tina 
Chouinard,  (3  8)  201-0400,  or  Ron  W. 
Kokel,  Divisio  i  of  Migrator\'  Bird 
Management,  J.S.  Fish  and  Wildlife 
Service.  (703)  358-1714. 
SUPPLEMENTArIy  INFORMATION:  In  the  May 
6.  2003,  Federal  Register  (68  FR  24324)", 
we  requested   iroposals  from  Indian 
Tribes  wishinj  to  establish  special 
migratory  hire  hunting  regulations  for 
the  2003-04  h  inting  season,  under  the 
guidelines  described  in  the  June  4,  1985. 
Federal  RegisI  er  (50  FR  23467).  In  this 
supplemental  jropbsed  rule,  we 
propose  specie  1  migratory  bird  hunting 
regulations  for  28  Indian  Tribes,  based 
on  the  input  v\  e  received  in  response  to 
the  May  6.  20C  3.  proposed  rule.  As 
described  in  tl  at  rule,  the  promulgation 
of  annual  migi  atory  bird  hunting 
regulations  m\  olves  a  series  of 
rulemaking  ad  ions  each  year.  This 
proposed  rule  s  part  of  that  series. 
We  develop(  d  the  guidelines  for 
establishing  sf  ecial  migratory  bird 
hunting  reguls  tions  for  Indian  Tribes  in 
response  to  tri  )al  requests  for 
recognition  of  Jieir  reserved  hunting 


rights  and,  for  some  Tribes,  recognition 
of  their  authority  to  regulate  hunting  by 
both  tribal  and  nontribal  members  on 
their  reservations.  The  guidelines 
include  possibilities  for: 

(1)  On-reservation  hunting  by  both 
tribal  and  nontribal  members,  with 
hunting  by  nontribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s): 

(2)  On-reservation  hunting  by  tribal 
members  only,  outside  of  the  usual 
Federal  frameworks  for  season  dates  and 
length,  and  for  daily  bag  and  possession 
limits:  and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside -of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10  to 
September  1  closed  season  mandated  by 
the  1916  Convention  Between  the 
United  States  and  Great  Britain  (for 
Canada)  for  the  Protection  of  Migratory 
Birds  (Treaty).  The  guidelines  apply  to 
those  Tribes  having  recognized  reserved 
hunting  rights  on  Federal  Indian 
reservations  (including  off-reser\'ation 
trust  lands)  and  on  ceded  lands.  They 
also  apply  to  establishing  migratory  bird 
hunting  regulations  for  nontribal 
members  on  all  lands  within  the 
exterior  boundaries  of  reservations 
where  Tribes  have  full  wildlife 
management  authority  over  such 
hunting  or  where  the  Tribes  and 
affected  States  otherwise  have  reached 
agreement  over  hunting  by  nontribal 
members  on  lands  owned  by  non- 
Indians  within  the  reservation. 

Tribes  usually  have  the  authority  to 
regulate  migratory  bird  hunting  by 
nonmembers  on  Indian-owned 
reservation  lands,  subject  to  Service 
approval.  The  question  of  jurisdiction  is 
more  complex  on  reservations  that 
include  lands  owned  by  non-Indians, 
especially  when  the  surrounding  States 
have  established  or  intend  to  establish 
regulations  governing  hunting  by  non- 
Indians  on  these  lands.  In  such  cases, 
we  encourage  the  Tribes  and  States  to 
reach  agreement  on  regulations  that 
would  apply  throughout  the 
reservations.  When  appropriate,  we  will 
consult  with  a  Tribe  and  State  with  the 
aim  of  facilitating  an  accord.  We  also 
will  consult  jointly  with  tribal  and  State 
officials  in  the  affected  States  where 
Tribes  wish  to  establish  special  hunting 
regulations  for  tribal  members  on  ceded 
lands. 

Because  of  past  questions  regarding 
interpretation  of  what  events  trigger  the 


consultation  process,  as  well  as  who 
initiates  it.  we  provide  the  following 
clarification.  We  routinely  provide  • 
copies  of  Federal  Register  publications 
pertaining  to  migratory  bird 
management  to  all  State  Directors, 
Tribes,  and  other  interested  parties.  It  is 
the  responsibility  of  the  States,  Tribes, 
and  others  to  notify  us  of  any  concern 
regarding  any  feature(s)  of  any 
regulations.  When  we  receive  such 
notification,  we  will  initiate 
consultation. 

Our  guidelines  provide  for  the 
continued  harvest  of  waterfowl  and 
other  migratory  game  birds  by  tribal 
members  on  reservations  where  such 
harvest  has  been  a  customary  practice. 
We  do  not  oppose  this  harvest,  provided 
it  does  not  take  place  during  the  closed 
season  defined  by  the  Treaty,  and  does 
not  adversely  affect  the  status  of  the 
migratory  bird  resource. 

Before  developing  the  guidelines,  we 
reviewed  available  information  on  the 
current  status  of  migratory  bird 
populations:  reviewed  the  current  status 
of  migratory  bird  hunting  on  Federal 
Indian  reservations:  and  evaluated  the 
potential  impact  of  such  guidelines  on 
migratory  birds.  We  concluded  that  the 
impact  of  migratorj'  bird  harvest  by 
tribal  members  hunting  on  their 
reservations  is  minimal. 

One  area  of  interest  in  Indian 
migratory  bird  hunting  regulations 
relates  to  hunting  seasons  for  nontribal 
members  on  dates  that  are  within 
Federal  frameworks,  but  which  are 
different  from  those  established  by  the 
State(s)  where  the  reservation  is  located. 
A  large  influx  of  nontribal  hunters  onto 
a  reservation  at  a  time  when  the  season 
is  closed  in  the  surrounding  State(s) 
could  result  in  adverse  population 
impacts  on  one  or  more  migratory  bird 
species.  The  guidelines  make  this 
unlikely,  however,  because  tribal 
proposals  must  include: 

(a)  Harvest  anticipated  under  the 
requested  regulations: 

(o)  Methods  that  will  be  employed  to 
measure  or  monitor  harvest  (such  as  bag 
checks,  mail  questionnaires,  etc.); 

(c)  Steps  that  will  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  adversely  impact  the  migratory 
bird  resource:  and 

(d)  Tribal  capabilities  to  establish  and 
enforce  migratory  bird  hunting 
regulations. 

We  may  modify  regulations  or 
establish  experimental  special  hunts, 
after  evaluation  and  confirmation  of 
harvest  information  obtained  by  the 
Tribes. 

We  believe  the  guidelines  provide 
appropriate  opportunity  to 
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accommodate  the  reserved  himting 
rights  and  management  authority  of 
Indian  Tribes  while  ensuring  that  the 
migratory  bird  resource  receives 
necessary  protection.  The  conservation 
of  this  important  international  resource 
is  paramount.  The  guidelines  should  not 
be  viewed  as  inflexible.  In  this  regard, 
we  note  that  they  have  been  employed 
successfully  since  1985.  We  believe  they 
have  been  tested  adequately  and, 
therefore,  made  them  final  beginning 
with  the  1988-89  hunting  season.  We 
should  stress  here,  however,  that  use  of 
the  giudelines  is  not  mandatory  and  no 
action  is  required  if  a  Tribe  wishes  to 
observe  the  hunting  regulations 
established  by  the  State(s)  in  which  the 
reservation  is  located. 

Population  Status 

The  following  paragraphs  provide 
preliminary  information  on  the  status  of 
waterfowl  and  information  on  the  status 
s  and  harvest  of  migratory  shore  and 
upland  game  birds. 

May  Breeding  Waterfowl  and  Habitat 
Survey 

Habitat  conditions  for  breeding 
waterfowl  have  improved  over  last  year* 
in  the  prairie  survey  areas,  except  for 
eastern  South  Dakota.  Most  prcurie  areas 
had  warm  temperatures  and  plenty  of 
rain  this  spring.  Two  areas  of  dramatic 
improvement  over  the  past  several  years 
were  south-central  Alberta  and  southern 
Saskatchewan,  where  conditions  went 
from  poor  to  good  after  much-needed 
precipitation  relieved  several  years  of 
drought.  Other  areas  in  the  prairies  also 
improved  in  condition  over  2002,  but  to 
a  lesser  extent.  However,  years  of  dry 
conditions  in  parts  of  the  United  States 
and  Canadian  prairies,  combined  with 
agricultiu-al  practices,  have  lessened  the 
quality  and  quantity  of  residual  nesting 
cover  and  over-water  nest  sites  in  many 
regions.  This  could  potentially  limit 
production  for  both  dabbling  and  diving 
.    ducks,  if  the  warm  spring  temperatures 
and  good  moisture  of  2003  does  not 
result  in  rapid  growth  of  new  cover. 
Eastern  South  Dakota  was  the  one  area 
of  the  prairies  where  weUand  habitat 
conditions  were  generally  worse  than 
last  year,  mostly  due  to  low  soil 
moisture,  littie  winter  precipitation,  and 
no  significant  rainfall  in  April.  By  the 
time  this  region  received  several  inches 
of  rain  in  May,  most  birds  probably  had 
overflown  the  area  to  wetter  conditions 
in  other  regions  to  the  north  and  west. 

In  the  northwestern  survey  areas, 
habitat  was  in  generally  good  condition 
and  most  areas  had  normal  water  levels. 
The  exception  was  northern  Manitoba, 
where  low  water  levels  in  small  streams 
and  beaver  ponds  resulted  in  overall 


breeding  habitat  conditions  that  were 
only  fair.  Warm  spring  temperatures 
arrived  much  earlier  this  year  than  the 
exceptionally  late  spring  last  year. 
However,  a  cold  snap  in  early  May 
coidd  have  hurt  early-nesting  species 
such  as  mallards  and  pintails, 
particularly  in  the  northern  Northwest 
Territories. 

Habitat  conditions  in  the  eastern 
survey  cirea  ranged  from  excellent  to 
fair.  In  the  southern  and  western  part  of 
this  survey  area,  water  and  nesting 
cover  were  plentiful  and  temperatures 
were  mild  this  spring.  Habitat  quality 
decreased  to  the  north,  especially  in 
northern  and  western  Quebec,  where 
many  shallow  marshes  and  bogs  were 
either  completely  dry  or  reduced  to 
mudflats.  Beaver-pond  habitat  was  also 
noticeably  less  common  than  normal. 
To  the  east  in  Maine  and  most  of  the 
Maritime  provinces,  conditions  were 
excellent,  with  adequate  water, 
vegetation,  and  warm  spring 
temperatures. 

Status  of  Teal 

Breeding  population  estimates  for 
blue-winged  teal  from  surveyed  areas 
total  5.5  million  blue-winged  teal, 
which  is  above  the  4.7  million  needed 
to  trigger  the  16-day  teal  season  in  the 
Central  and  Mississippi  Flyways,  and 
the  3.3  million  needed  to  trigger  the  9- 
day  teal  season  in  the  Atlantic  Flyway. 

Sandhill  Cranes 

The  Mid-Continent  Population  of 
Sandhill  Cranes  has  generally  stabilized 
at  comparatively  high  levels,  following 
increases  in  the  1970s.  The  Central 
Platte  River  Valley,  Nebraska,  spring 
index  for  2003,  uncorrected  for 
visibility,  was  316,676  cranes.  The  most 
recent  photo-corrected  3-year  average 
(for  2000-02)  was  375,875,  which  is 
within  the  established  population- 
objective  range  of  343.000-465,000 
cranes.  All  Central  Flyway  States, 
except  Nebraska,  allowed  crane  hunting 
in  portions  of  their  respective  States  in 
2002-03.  About  8,800  hunters 
participated  in  these  seasons,  which 
was  10  percent  higher  than  the  number 
participating  in  the  previous  year.  An 
estimated  16,650  cranes  were  harvested 
in  the  Central  Flyway  during  2001-02 
seasons,  which  was  1 1  %  higher  than  the 
previous  year's  estimate.  Retrieved 
harvests  in  the  Pacific  Flyway,  Canada, 
and  Mexico  were  estimated  to  be  about 
11,650  cranes  for  the  2002-03  period. 
The  total  North  American  sport  harvest, 
including  crippling  losses,  was 
estimated  at  31,830,  which  is  similar  to 
the  previous  year's  estimate.  The  long- 
term  trend  analysis  for  the  Mid- 
Continent  Population  during  1982-2000 


indicates  that  harvests  have  lieen 
increasing  at  a  higher  rate  than  the  trend 
in  population  growth  over  the  same 
period. 

The  fall  2002  pre-migration  survey 
estimate  for  the  Rocky  Mountain 
Population  of  sandhill  cranes  was 
18,803,  wrhich  was  12%  higher  than  the 
previous  year's  estimate  of  16,559. 
Limited  special  seasons  were  held 
during  2002  in  portions  of  Arizona, 
Idaho.  Montana,  New  Mexico,  Utah,  and 
Wyoming,  resulting  in  a  harvest  of  639 
cranes,  which  is  29%  below  the 
previous  year's  record  high  harvest  of 
898  cranes. 

Woodcock 

Singing-Ground  and  Wing-Collection 
Siu^eys  were  conducted  to  assess  the 
population  status  of  the  American 
woodcock  [Scolopax  minor).  Singing- 
Groimd  Siurey  data  for  2003  indicate 
that  the  numbers  of  displaying 
woodcock  in  the  Eastern  and  Central 
Regions  were  unchanged  from  2002 
(P>0.10);  although  the  point  estimates  of 
the  trends  were  higher.  Trends  from  the 
Singing-Ground  Survey  during  1993- 
2003  were  -1.3  and  -1.6  percent  change 
per  year  for  the  Eastern  and  Central 
regions,  respectively  (P<0.05).  There 
were  long-term  (1968-03)  declines 
(P<0.01)  of  2.3  percent  per  year  in  the 
Eastern  Region  and  1.8  percent  per  year 
in  the  Central  Region. 

The  2002  recruitment  index  for  the 
Eastern  Region  (1.4  immatures  per  adiilt 
female)  was  similar  to  the  2001  index, 
but  was  18  percent  below  the  long-term 
average.  The  recruitment  index  for  the 
Central  Region  (1.6  immatures  per  adult 
female)  was  17  percent  higher  than  the 
2001  index  of  1.3  immatures  per  female, 
and  was  similar  to  the  long-term 
average.  The  index  of  daily  hunting 
success  in  the  Eastern  Region  increased 
slightly  from  1.8  woodcock  per 
successful  hunt  in  2001  to  1.9  in  2002, 
but  seasonal  hunting  success  declined 
from  6.9  woodcock  per  successful 
hunter  in  2001  to  6.6  in  2002.  In  the 
Central  Region,  the  daily  success  index 
was  2.1  woodcock  per  successful  hunt 
in  both  2001  and  2002;  but  seasonal 
hunting  success  increased  from  10.0 
woodcock  pe.r  successful  hunter  in  2001 
to  11.0  in  2002. 

Band-Tailed  Pigeons  and  Doves 

A  significant  decline  in  the  Coastal 
population  of  band-tailed  pigeons 
occurred  during  1968-2002,  as 
indicated  by  the  Breeding  Bird  Survey 
(BBS);  however,  no  trend  was  noted 
over  the  most  recent  10  years. 
Additionally,  mineral-site  counts  at  10 
selected  sites  in  Oregon  indicate  a 
general  increase  over  the  most  recent  10 
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years.  Call-Cjunt  Surveys  conducted  in 
Washington  showed  a  signiflcant 
increase  dur:  ng  1998-02  and  a 
nonsignificajit  increase  during  1975-02. 
According  tc  Harvest  Information 
Program  (HIl ')  surveys,  approximately 
9,600  pigeon  5  were  taken  during  the 
2002-03  seas  on.  The  Interior  band- 
tailed  pigeor  population  is  stable  with 
no  trend  indi  cated  by  the  BBS  over  the 
short-or  long  term  periods.  An 
estimated  3,>  00  birds  were  taken  in 
2002-03. 

Analyses  c  '  Moiuning  Dove  Call- 
Count  Survey  data  over  the  most  recent 
10  years  indicated  no  trend  in  doves 
heard  in  any  Management  Unit. 
Between  1966  and  2003,  all  3  Units 
exhibited  significant  declines.  In 
contrast,  for  ( loves  seen  over  the  10-year 
period,  a  sigi  ificant  increase  was  found 
in  the  Hasten  i  Unit  while  no  trends  were 
found  in  the  [Central  and  Western  Units. 
Over  38  year:  ,  no  trend  was  found  for 
doves  seen  ii  the  Eastern  and  Central 
Units  while  i  decline  was  indicated  for 
the  Western  1  Jnit.  HIP  surveys  indicated 
that  about  22  700,000  mourning  doves 
were  bagged  lationwide  during  the 
2002-03  seas  an. 

In  Arizona,  the  white-winged  dove 
population  hi  is  shown  a  significant 
decline  betwiien  1962  and  2003. 
However,  the  number  of  whitewings  has 
been  fairly  sti  ible  since  the  1970s  and, 
over  the  most  recent  10  years,  there  is 
no  significani  trend  indicated.  The  2002 
harvest  estim  »te  from  the  HIP  survey 
was  102,700.  [n  Texas,  the  range  and 
density  of  wh  ite-winged  doves  continue  ' 
to  expand.  In  2003,  the  whitewing 
population  in  Texas  was  estimated  to  be 
2,525,000  bin  Is,  an  increase  of  8.4 
percent  from  2002.  A  more  inclusive 
count  in  San  \ntonio  dociunented  more 
than  1.3  millian  birds.  HIP  surveys 
indicated  a  hi  irvest  of  943,000 
whitewings  Auing  the  2002-03  season. 
The  expansion  of  whitewings  northward 
and  eastward  from  Texas  has  led  to 
reports  of  nesting  in  Louisiana, 
Arkansas,  Ok  ahoma,  Kansas,  and 
Missouri.  The  y  have  been  sighted  in 
Colorado,  Mo  [itana,  Nebraska.  Iowa,  and 
Miniiesota.  W  hitewings  are  believed  to 
be  expanding  northward  from  Florida 
and  have  beei   seen  in  Georgia,  the 
Carolinas,  ani  1  Pennsylvania. 

White-tipp(  d  doves  are  maintaining  a 
relatively  stai:  le  population  in  the 
Lower  Rio  Gr  inde  Valley  of  Texas.  They 
are  most  abur  dant  in  cities  and,  for  the 
most  part,  are  not  available  to  hunting. 
The  2003  sun  ey  averaged  0.95  birds  per 
stop,  a  2  perci  snt  decrease  over  the  2002 
survey.  Durin  5  the  special  4-day 
whitewing  sei  ison,  about  2,700 
whitetips  were  bagged,  according  to 
State  harvest-  survey  estimates. 


Hunting  Season  Proposals  From  Indian 
Tribes  and  Organizations 

For  the  2003-04  hunting  season,  we 
received  requests  from  24  Tribes  and 
Indian  organizations.  We  actively  solicit 
regulatory  proposals  itom  other  tribal 
groups  that  are  interested  in  working 
cooperatively  for  the  benefit  of 
waterfowl  and  other  migratory  game 
birds.  We  encourage  Tribes  to  work  with 
us  to  develop  agreements  for 
management  of  migratory  bird  resources 
9n  tribal  lands.  It  should  be  noted  that 
this  proposed  rule  includes  generalized 
regulations  for  both  early-  and  late- 
season  hunting.  A  final  rule  will  be 
published  in  a  mid-August  2003  Federal 
Register  that  will  include  tribal 
regulations  for  the  early-hunting  season. 

The  early  season  generally  begins  on 
September  1  each  year  and  most 
commonly  includes  such  species  as 
American  woodcock,  sandhill  cranes, 
mourning  doves,  and  white- v/inged 
doves.  A  final  rule  will  also  be 
published  in  a  September  2003  Federal 
Register  that  will  include  regulations  for 
late-season  hunting.  The  late  season 
begins  on  or  around  September  24  and 
most  commonly  includes  waterfowl 
species. 

In  this  ciurent  rulemaking,  because  of 
the  compressed  timeframe  for 
establishing  regulations  for  Indian 
Tribes  and  because  final  frameworks 
dates  and  other  specific  information  are 
not  available,  the  regulations  for  many 
tribal  hunting  seasons  are  described  in 
relation  to  the  season  dates,  season 
length,  and  limits  that  will  be  permitted 
when  final  Federal  frameworks  are 
aimounced  for  early-  and  late-season 
regulations.  For  example,  daily  bag  and 
possession  limits  for  ducks  on  some 
areas  are  shown  as  "Seune  as  permitted 
in  Pacific  Flyway  States  under  final 
Federal  frameworks,"  and  limits  for 
geese  will  be  shown  as  the  same 
permitted  by  the  State(s)  in  which  the 
tribal  hunting  area  is  located. 

The  proposed  frameworks  for  early- 
season  regulations  were  published  in 
the  Federal  Register  on  July  17,  2003 
(68  FR  42546);  early-season  final 
frameworks  will  be  published  in  mid- 
August.  Proposed  late-season 
frameworks  for  waterfowl  and  coots  will 
be  published  in  mid-August,  and  the 
final  frameworks  for  the  late  seasons 
will  be  published  in  mid-September.  We 
will  notify  affected  Tribes  of  season 
dates,  bag  limits,  etc.,  as  soon  as  final 
frameworks  are  established.  As 
previously  discussed,  no  action  is 
required  by  Tribes  wishing  to  observe 
migratory  bird  hunting  regulations 
established  by  the  State(s)  where  they 
are  located.  The  proposed  regulations 


for  the  24  Tribes  that  have  submitted 
proposals  that  meet  the  established 
criteria  and  an  additional  4  Tribes  from 
whom  we  expect  to  receive  proposals 
are  shown  below. 

(a)  Bois  Forte  Band  of  Chippewa,  Nett 
Lake,  Minnesota  (Tribal  Members  and 
Non-tribal  Hunters) 

The  Bois  Forte  Band  of  Chippewa  is 
located  in  northern  Miimesota,  as 
specified  in  Federal  Register  66,  No., 
83.  Bois  Forte  is  a  103,000-acre  land 
area,  home  to  800  Band  members.  The 
reservation  includes  Nett  Lake,  a  7,400- 
acre  wild  rice  lake. 

In  their  2003-04  proposal,  dated  June 
14,  2003,  Bois  Forte  requested  the 
authority  to  establish  a  waterfowl 
season  on  their  reservation.  The  season 
would  be  the  same  as  that  established 
by  the  State  of  Minnesota,  except  that 
shooting  hours  on  opening  day  would 
be  one-half  hour  before  siuirise  to 
sunset.  Harvest  under  their  proposal 
would  not  alter  possession  limits  or 
species  allowances  already  in  place  in 
Minnesota.  Bois  Forte  requests  these 
hours  on  opening  day  and  for  every 
hunting  day  for  the  remainder  of  the 
State's  official,  established  season. 

Bag  limits  for  non-tribal  hunters  will 
not  be  changed  from  ciurent.  State  of 
Minnesota  established  levels.  Bois  Forte 
requires  non-tribal  persons  hunting  on 
Nett  Lake  on  the  first  day  of  the  season 
to  complete  a  survey  upon  completion 
of  the  day's  hunting  requesting:  (1) 
Name  and  contact  information;  (2) 
hunting  permit  number  (State  and 
tribal);  (3)  number  of  hoius  hunted;  (4) 
location  of  hunting  site;  (5)  tribal  guide 
name;  (6)  number  and  species  of 
waterfowl  harvested  in  possession;  and 
(7)  number  and  species  of  waterfowl 
shot  but  not  recovered.  Bois  Forte  will 
collect  the  results  and  compeue  to 
previous  seasons'  data. 

Harvest  information  from  the  2002-03 
migratory  bird  season  included  harvest 
of  1,000  ducks.  Of  these  1,000  taken, 
700  were  ring-neck  ducks,  150  were 
blue/green-winged  teal,  and  150  were 
mallards.  They  had  216  hunters,  similar 
to  levels  in  the  past. 

The  Band's  Conservation  Department 
regulates  non-tribal  harvest  limits  under 
the  following  regulations:  (1)  Non-tribal 
hunters  must  be  accompanied  at  all 
times  by  a  Band  Member  guide;  (2)  non- 
tribal  hunters  must  have  in  their 
possession  a  valid  small  game  hunting 
license,  a  Federal  migratory  waterfowl 
stamp,  and  a  Minnesota  State  waterfowl 
stamp;  (3)  non-tribal  hunters  and  Band 
Members  must  have  only  Service- 
approved  non-toxic  shot  in  possession 
at  all  times;  (4)  non-tribal  huiiters  must 
conform  to  possession  limits  established 
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and  regulated  by  the  State  of  Miimesota 
and  the  Bois  Forte  Band. 

We  propose  to  approve  the  Bois  Forte 
Band  of  Chippewa  regulations  for  the 
2003-04  hunting  season. 

(b)  Colorado  River  Indian  Tribes, 
Colorado  River  Indian  Reservation, 
Parker,  Arizona  (Tribal  Members  and 
Nontribal  Hunters) 

The  Colorado  River  Indian 
Reservation  is  located  in  Arizona  and 
California.  The  Tribes  own  almost  all 
lands  on  the.reservation,  and  have  full 
wildlife  management  authority. 

In  their  2003-04  proposal,  the 
Colorado  River  Indian  Tribes  requested 
split  dove  seasons.  They  propose  their 
early  season  begin  September  1  and  end 
September  15,  2003.  Daily  bag  limits 
would  be  10  mourning  or  10  white- 
winged  doves  either  singly  or  in  the 
aggregate.  The  late  season  for  doves  is 
proposed  to  open  November  15,  2003, 
and  close  December  29,  2003.  The  daily 
bag  limit  would  be  10  mourning  doves. 
The  possession  limit  would  be  twice  the 
daily  bag  limit.  Shooting  hours  would 
be  from  one-half  hour  before  sunrise  to 
noon  in  the  early  season  and  until 
sunset  in  the  late  season.  Other  special 
tribally  set  regulations  would  apply. 

The  Tribes  also  propose  duck  nimting 
seasons.  The  season  would  likely  open 
October  11,  2003,  and  run  until  January 
25,  2004.  The  Tribes  propose  the  same 
season  dates  for  mergansers,  coots,  and 
common  moorhens.  The  daily  bag  limit 
for  ducks,  including  mergansers,  would 
_  be  seven,  except  that  the  daily  bag  limits 
could  contain  no  more  than  two  hen 
mallards,  two  redheads,  two  Mexican 
ducks,  two  goldeneye,  and  two 
cinnamon  teal.  The  seasons  on 
canvasback  and  pintail  are  closed.  The 
possession  limit  would  be  twice  the 
daily  bag  limit.  The  daily  bag  and 
possession  limit  for  coots  and  common 
moorhens  would  be  25,  singly  or  in  the 
aggregate. 

For  geese,  the  Colorado  River  Indian 
Tribes  propose  a  season  of  October  18, 
2003,  through  January  25,  2004.  The 
daily  bag  limit  for  geese  would  be  four, 
but  could  include  no  more  than  three 
light  geese  or  three  dark  geese.  The 
possession  limit  would  be  six  light 
geese  and  six  dark  geese. 

In  1996,  the  Tribe  conducted  a 
detailed  assessment  of  dove  hunting. 
Results  showed  approximately  16,100 
mourning  doves  and  13,600  white- 
winged  doves  were  harvested  by 
approximately  2,660  hunters  who 
averaged  1.45  hunter-days.  Field 
observations  and  permit  sales  indicate 
that  fewer  than  200  hunters  participate 
in  waterfowl  seasons.  Under  the 
proposed  regulations  described  here 


and,  based  upon  past  seasons,  we  and 
the  Tribes  estimate  har\'est  will  be 
similar. 

Hunters  must  have  a  valid  Colorado 
River  Indian  Reservation  hunting  permit 
in  their  possession  while  hunting.  As  in 
the  past,  the  regulations  would  apply 
both  to  tribal  and  non-tribal  hunters, 
and  nontoxic  shot  is  required  for 
waterfowl  hunting. 

We  propose  to  approve  the  Colorado 
River  Indian  Tribas  regulations  for  the 
2003—04  hunting  season. 

(c)  Confederated  Salish  and  Kootenai 
Tribes,  Flathead  Indian  Reservation, 
Pablo,  Montana  (Nontribal  Hunters) 

For  the  past  several  years,  the 
Confederated  Salish  and  Kootenai 
Tribes  and  the  State  of  Montana  have 
entered  into  cooperative  agreements  for 
the  regulation  of  hunting  on  the 
Flathead  Indian  Reservation.  The  State 
and  the  Tribes  are  currently  operating 
under  a  cooperative  agreement  signed  in 
1990  that  addresses  fishing  and  hunting 
management  and  regulation  issues  of 
mutual  concern.  This  agreement  enables 
all  hunters  to  utilize  waterfowl  hunting 
opportunities  on  the  reservation. 

As  in  the  past,  tribal  regulations  for 
nontribal  members  would  be  at  least  as 
restrictive  as  those  established  for  the 
Pacific  Flyway  portion  of  Montana. 
Goose  season  dates  would  also  be  at 
least  as  restrictive  as  those  established 
for  the  Pacific  Flyway  portion  of 
Montana.  Shooting  hours  for  waterfowl 
hunting  on  the  Flathead  Reservation  are 
sunrise  to  sunset.  Steel  shot  or  other 
Federally-approved  nontoxic  shots  are 
the  only  legal  shotgun  loads  on  the 
reservation  for  waterfowl  or  other  game 
birds. 

The  requested  season  dates  and  bag 
limits  are  similar  to  past  regulations. 
Harvest  levels  are  not  expected  to 
change  significantly.  Standardized 
check  station  data  from  the  1993-94  and 
1994-95  hunting  seasons  indicated  no 
significant  changes  in  harvest  levels  and 
that  the  large  majority  of  the  harvest  is 
by  non-tribal  hunters. 

We  propose  to  approve  the  Tribes' 
request  for  special  migratory  bird 
regulations  for  the  2003-04  hunting 
season. 

(d)  Crow  Creek  Sioux  Tribe,  Crow  Creek 
Indian  Reservation,  Fort  Thompson, 
South  Dakota  (Tribal  Members  and 
Nontribal  Hunters) 

The  Crow  Creek  Indian  Reservation 
has  a  checkerboard  pattern  of  land 
ownership,  with  much  of  the  land 
owned  by  non-Indians.  Since  the  1993- 
94  season,  the  Tribe  has  selected  special 
waterfowl  hunting  regulations 
independent  of  the  State  of  South 


Dakota.  The  Tribe  observes  migratory 
bird  hunting  regulations  contained  in  50 
CFR  part  20. 

In  their  2003  proposal,  the  Tribe 
requested  a  duck  and  merganser  season 
of  October  4  to  December  16.  2003,  with 
a  daily  bag  limit  of  six  ducks,  including 
no  more  that  five  mallards  (only  two  of 
which  may  be  hens),  two  redheads,  two 
wood  ducks,  cmd  three  scaup.  The 
merganser  daily  bag  limit  would  be  five 
and  include  no  more  than  one  hooded 
merganser.  The  daily  bag  limit  for  coots 
would  be  15.  The  pintail  season  would 
run  from  October  4  to  December  2,  2003, 
with  a  daily  bag  limit  of  one  pintail. 

For  Canada  geese,  the  Tribe, proposes 
an  October  18,  2003,  to  January  20, 
2004,  season  with  a  three-bird  daily  bag 
limit.  For  white-fronted  geese,  the  Tribe 
proposes  a  September  27  to  December 
21,  2003,  season  with  a  daily  bag  limit 
of  two.  For  snow  geese,  the  Tribe 
proposes  a  September  27,  2003-,  to 
January  1,  2004,  season  with  a  daily  bag 
limit  of  20. 

Similar  to  the  last  several  years,  the 
Tribe  also  requests  a  sandhill  crane 
season  from  September  13  to  October 
19,  2003,  with  a  daily  bag  limit  of  three. 
The  Tribe  proposes  a  moiuning  dove 
season  from  September  1  to  October  30, 
2003,  with  a  daily  bag  limit  of  15. 

In  all  cases,  except  snow  geese,  the 
possession  limits  would  be  twice  the 
daily  bag  limit.  There  would  be  no 
possession  limit  for  snow  geese. 
Shooting  hours  would  be  from  one-half 
hour  before  suruise  to  sunset. 

The  season  and  bag  limits  would  be 
essentially  the  same  as  last  year  and  as 
such,  the  Tribe  expects  similar  harvest. 
In  1994-95,  duck  harvest  was  48  birds, 
down  from  67  in  1993-94.  Goose 
harvest  during  recent  past  seasons  has 
been  less  than  100  geese.  Total  harvest 
on  the  reservation  in  2000  was 
estimated  to  be  1 79  ducks  and  868 
geese. 

We  propose  to  approve  the  Tribe's 
requested  seasons.  We  also  remind  the 
Tribe  that  all  sandhill  crane  hunters  are 
required  to  obtain  a  Federal  sandhill 
crane  permit.  As  such,  the  Tribe  should 
contact  us  for  further  information  on 
obtaining  the  needed  permits.  In 
addition,  as  with  all  other  groups,  we 
request  the  Tribe  continue  to  survey  and 
report  harvest. 

(e)  Fond  du  Lac  Band  of  Lake  Superior 
Chippewa  Indians,  Cloquet,  Minnesota 
(Tribal  Members  Only) 

Since  1996,  the  Service  and  the  Fond 
du  Lac  Band  of  Lake  Superior  Chippewa 
Indians  have  cooperated  to  establish 
special  migratory  bird  hunting 
regulations  for  tribal  members.  The 
Fond  du  Lac's  May  29,  2003,  proposal 
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covers  land  9  et  apart  for  the  band  under 
the  Treaties  <  f  1837  and  1854  in 
northeast  an(  I  east-central  Minnesota. 

The  band's  proposal  for  2003-04  is 
essentially  tt  e  same  as  that  approved 
last  year.  Spc  cifically,  the  Fond  du  Lac 
Band  proposes  a  September  20  to 
December  1,  2003,  season  on  ducks, 
mergansers,  <  oots,  and  moorhens,  and  a 
September  2  to  December  1,  2003, 
season  for  ge  »se.  For  sora  and  Virginia 
rails,  snipe,  and  woodcock,  the  Fond  du 
Lac  Band  proposes  a  September  2  to 
December  1,  !003,  season.  Proposed 
daily  bag  lim  ts  would  consist  of  the 
following: 

Ducks:  18  <  ucks,  including  no  more 
than  12  malhids  (only  6  of  which  may 
be  hens),  3  bl  ack  ducks,  9  scaup,  6  wood 
ducks,  6  red!  eads,  3  pintails,  and  3 
canvasbacks. 

Merganser* :  15  mergansers,  including 
no  more  than  3  hooded  mergansers. 

Geese:  12  g  jese. 

Coots  and  i  lommon  Moorhens 
(Common  Ga  linuhs):  20  coots  and 
common  moc  rhens,  singly  or  in  the 
aggregate. 

Sora  and  V  irginia  RaUs:  25  sora  and 
Virginia  rails  singly  or  in  the  aggregate. 

Common  S  lipe?  Eight  common  snipe. 

Woodcock:  Three  woodcock. 

The  follow  ng  general  conditions 
apply: 

1.  While  hi  nting  waterfowl,  a  tribal 
member  musi  carry  on  his/her  person  a 
valid  Ceded  "  erritory  License. 

2.  Except  a   otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  co  ies  that  will  be  no  less 
restrictive  tha  n  the  provisions  of 
Chapter  10  of  the  Model  Off- Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Fedei  al  requirements  in  50  CFR 
part  20  as  to  1  imting  methods, 
transportatioi ,  sale,  exportation,  and 
other  conditic  ns  generally  applicable  to 
migratory  bin  hunting. 

3.  Band  me  nbers  in  each  zone  will 
comply  with  Jtate  regulations  providing 
for  closed  anc  restricted  waterfowl 
hunting  areas 

4.  There  are  no  possession  limits  on 
any  species,  i  nless  otherwise  noted 
above.  For  pu  rposes  of  enforcing  bag 
limits,  all  mij  ratory  birds  in  the 
possession  or  custody  of  band  members 
on  ceded  lane  s  will  be  considered  to 
have  been  tak  3n  on  those  lands  unless 
tagged  by  a  tr:  bal  or  State  conservation 
warden  as  hai  'ing  been  taken  on- 
reservation.  i^ll  migratory  birds  that  fall 
on  reservatioi  lands'  will  not  count  as 
part  of  any  of  -reservation  bag  or 
possession  lir  lit. 

The  Band  a  iticipates  harvest  will  be 
fewer  than  50 )  ducks  and  geese. 


We  propose  to  approve  the  request  for 
special  migratory  bird  hunting 
regulations  for  the  Fond  du  Lac  Band  of 
Lake  Superior  Chippewas. 

(f)  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Buttons  Bay, 
Michigan  (Tribal  Members  Only) 

In  the  1995-96  migratory  bird 
seasons,  the  Grand  Traverse  Band  of 
Ottawa  and  Chippewa  Indians  and  the 
Service  first  cooperatad  to  establish 
special  regulations  for  waterfowl.  The 
Grand  Traverse  Band  is  a  self-governing, 
federally  recognized  Tribe  located  on 
the  west  arm  of  Grand  Traverse  Bay  in 
Leelanau  County,  Michigan.  The  Grand 
Traverse  Band  is  a  signatory  Tribe  of  the 
Treaty  of  1836.  We  have  approved 
special  regulations  for  tribal  members  of 
the  1836  treaty's  signatory  Tribes  on 
ceded  lands  in  Michigan  since  the 
1986-87  hunting  season. 

For  the  2003-04  season,  the  Tribe 
requests  that  the  tribal  member  duck 
season  run  from  September  15,  2003, 
through  January  15,  2004.  A  daily  bag 
limit  of  12  would  include  no  more  than 
Z. pintail,  2  canvasback,  1  hooded 
merganser,  3  black  ducks,  3  wood 
ducks,  3  redheads,  and  6  mallards  (only 
3  of  which  may  be  hens). 

For  Canada  geese,  the  Tribe  proposes 
a  September  1  through  November  30, 
2003,  and  a  January  1  through  February 
8,  2004,  season.  For  white-fronted  geese, 
brant,  and  snow  geese,  the  TriJ^e 
proposes  a  September  20  through 
November  30,  2003.  season.  The  daily 
bag  limit  for  all  geese  (including  brant) 
would  be  five  birds.  Based  on  our 
information,  it  is  unlikely  that  any 
Canada  geese  from  the  Southern  James 
Bay  Population  will  be  harvested  by  the 
Tribe. 

For  woodcock,  the  Tribe  proposes  a 
September  1  to  November  14,  2003, 
season.  The  daily  bag  limit  will  not 
exceed  five  birds.  For  mourning  doves, 
snipe  and  rails,  the  Tribe  proposes  a 
September  1  to  November  14,  2003, 
season.  The  daily  bag  limit  would  be  10 
per  species. 

All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply.  The  Tribe  proposes  to  monitor 
harvest  closely  through  game  bag 
checks,  patrols,  and  mail  surveys. 
Harvest  surveys  from  the  2002-03 
hunting  season  indicated  that 
approximately  34  tribal  himters 
harvested  an  estimated  200  ducks  and 
30  Canada  geese. 

We  propose  to  approve  the  Grand 
Traverse  Band  of  Ottawa  and  Chippewa 
Indians'  requested  2003-04  special 
migratory  bird  hunting  regulations. 


(g)  Great  Lakes  Indian  Fish  and  Wildlife 
Commission,  Odanah,  Wisconsin  (Tribal 
Members  Only) 

Since  1985,  various  bands  of  the  Lake 
Superior  Tribe  of  Chippewa  Indians 
have  exercised  judicially  recognized  off- 
reservation  hunting  rights  for  migratory 
birds  in  Wisconsin.  The  specific 
regulations  were  established  by  the 
Service  in  consultation  with  the 
Wisconsin  Department  of  Natural 
Resources  and  the  Great  Lakes  Indian 
Fish  and  Wildlife  Commission 
(GLIFWC,  which  represents  the  various 
bands).  Begiiming  in  1986,  a  tribd 
season  on  ceded  lands  in  the  western 
portion  of  the  State's  Upper  Peninsula 
was  developed  in  coordination  with  the 
Michigan  Department  of  Natural 
Resources,  and  we  have' approved 
special  regulations  for  tribal  members  in 
both  Michigan  and  Wisconsin  since  the 
1986-87  hunting  season.  In  1987,  the 
GLIFWC  requested,  and  we  approved, 
special  regulations  to  permit  tribal 
members  to  hunt  on  cededlands  in 
Minnesota,  as  well  as  in  Michigan  and 
Wisconsin.  The  States  of  Michigan  and 
Wisconsin  concurred  with  the 
regulations,  although  Wisconsin  has 
raised  some  concerns  each  year. 
Minnesota  did  not  concur  with  the 
regulations,  stressing  that  the  State 
would  not  recognize  Chippewa  Indian 
himting  rights  in  Minnesota's  treaty  area 
until  a  court  with  jurisdiction  over  the 
State  acknowledges  and  defines  the 
extent  of  these  rights.  We  acknowledge 
the  State's  concern,  but  point  out  that 
the  U.S.  Government  has  recognized  the 
Indian  hunting  rights  decided  in  the  Lac 
Courte  Oreilles  v.  State  of  Wisconsin 
(Voigt)  case,  and  that  acceptable  hunting 
regulations  have  been  negotiated 
successfully  in  both  Michigan  and 
Wisconsin  even  though  the  Voigt  ' 
decision  did  not  specifically  address 
ceded  land  outside  Wisconsin.  We 
believe  this  is  appropriate  because  the 
treaties  in  question  cover  ceded  lands  in 
Michigan  (and  Minnesota),  as  well  as  in 
Wisconsin.  Consequently,  in  view  of  the 
above,  we  have  approved  special 
regulations  since  the  1987-88  hunting 
season  on  ceded  lands  in  all  three 
States.  In  fact,  this  recognition  of  the 
principle  of  reserved  treaty  rights  for 
band  members  to  hunt  and  fish  was 
pivotal  in  our  decision  to  approve  a 
special  1991-92  season  for  the  1836 
ceded  area  in  Michigan. 

The  GLIFWC  proposed  off-reservation 
special  migratory  bird  hunting 
regulations  for  the  2003-04  seasons  on 
behalf  of  the  member  Tribes  of  the  Voigt 
Intertribal  Task  Force  of  the  GLIFWC 
(for  the  1837  and  1842  Treaty  areas)  and 
the  Bay  Mills  Indian  Community  (for 
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the  1836  Treaty  area).  Member  Tribes  of 
the  Task  Force  are:  the  Bad  River  Band 
of  the  Lake  Superior  Tribe  of  Chippewa 
Indians,  the  Lac  Courte  Oreilles  Band  of 
Lake  Superior  Chippewa  Indians,  the 
Lac  du  Flambeau  Band  of  Lake  Superior 
Chippewa  Indians,  the  Red  Cliff  Band  of 
Lake  Superior  Chippewa  Indians,  the  St. 
Croix  Chippewa  Indians  of  Wisconsin, 
the  Sokaogon  Chippewa  Commvmity 
(Mole  Lake  Band),  all  in  Wisconsin;  the 
Mille  Lacs  Band  of  Chippewa  Indians  in 
Minnesota;  the  Lac  Vieux  Desert  Band 
of  Chippewa  Indians  and  the  Keweenaw 
Bay  Indian  Community  in  Michigan. 
Details  of  the  proposed  regulations  are 
shown  below.  In  general,  the  proposal  is 
essentially  the  same  as  the  regulations 
approved  for  the  2002-03  season. 

Results  of  1987-98  hunter  surveys  on 
off-reservation  tribal  duck  harvest  in  the 
Wisconsin/Michigan  entire  ceded 
territory  ranged  from  1,022  to  2,374 
with  an  average  of  1,422.  Estimated 
goose  harvest  has  ranged  from  72  to  586, 
with  an  average  of  310.  Harvest  frtim 
2001  was  estimated  at  1,014  ducks,  81 
geese,  and  146  coots.  Under  the 
proposed  regulations,  harvest  is 
expected  to  remain  within  these  ranges. 
Tribal  harvest  in  the  Minnesota  ceded 
territory  is  anticipated  to  be  much 
smaller  than  in  the  Wisconsin/Michigan 
area  since  waterfowl  hunting  has  been 
limited  to  10  individuals  thus  far.  Due 
to  the  limited  distribution  of  doves  and 
dove  habitat  in  the  ceded  territory,  and 
the  relatively  small  number  of  tribal  off- 
reservation  migratory  bird  hunters, 
harvest  is  expected  to  be  negligible. 

We  believe  that  regulations  advanced 
by  the  GLIFWC  for  the  2003-04  hunting 
season  are  biologically  acceptable,  and 
we  recommend  approval.  If  the 
regulations  are  finalized  as  proposed, 
we  would  request  that  the  GLIFWC 
closely  monitor  the  member  band's 
duck  harvest  and  take  any  actions 
necessary  to  reduce  harvest  if  locally 
nesting  populations  are  being 
simificantly  impacted. 

The  Commission  and  the  Service  are 
parties  to  a  Memorandum  of  Agreement 
(MOA)  designed  to  facilitate  the  ongoing 
enforcement  of  Service-approved  tribal 
migratory  bird  regulations.  Its  intent  is 
to  provide  long-term  cooperative 
application. 

Also,  as  in  recent  seasons,  the 
proposal  contains  references  to  Chapter 
10  of  the  Migratory  Bird  Harvesting 
Regulations  of  the  Model  Off- 
Reservation  Conservation  Code.  Chapter 
10  regulations  parallel  State  and  Federal 
regulations  and,  in  effect,  are  not 
changed  by  this  proposal. 

The  GLIFWC's  proposed  2003-04 
waterfowl  hunting  season  regulations 
are  as  follows: 


Ducks  ' 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Begin  September  15 
and  end  December  1,  2003. 

Daj7y  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens),  4  black  ducks,  4 
redheads,  4  pintails,  and  2  canvasbacks. 

B.  Michigan  1836  and  1842  Treaty 
Zones: 

Season  Dates:  Begin  September  15 
and  end  December  1,  2003. 

Daily  Bag  Limit:  10  ducks,  including 
no  more  than  5  mallards  (only  2  of 
which  may  be  hens),  2  black  ducks,  2 
redheads,  2  pintails,  and  1  canvasback. 

Mergansers:  All  Ceded  Areas 

Season  Dates:  Begin  September  15 
and  end  December  1,  2003. 

Daily  Bag  Limit:  Five  mergansers. 

Geese:  All  Ceded  Areas 

Season  Dates:  Begin  September  1  and 
end  December  1,  2003.  In  addition,  any 
portion  of  the  ceded  territory  that  is 
open  to  State-licensed  hunters  for  goose 
himting  after  December  1  will  also  be 
open  concurrently  for  tribal  members. 

Daily  Bag  Limit:  10  geese  in  aggregate. 

Other  Migratory  Birds:  All  Ceded 
Areas 

A.  Coots  and  Common  Moorhens 
(Common  Gallinules) 

Season  Dates:  Begin  September  15 
and  end  December  1,  2003. 

Daily  Bag  Limit:  20  coots  and 
common  moorhens  (common  * 
gallinules),  singly  or  in  the  aggregate. 

B.  Sora  and  Virginia  Rails 
Season  Dates:  Begin  September  15 

and  end  December  1,  2003. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails,  singly  or  in  the  aggregate. 

Possession  Limit:  25. 

C.  Common  Snipe 

Season  Dates:  Begin  September  15 
and  end  December  1,  2003. 
Daily  Bag  Limit:  Eight  common  snipe. 

D.  Woodcock 

Season  Dates:  Begin  September  2  and 
end  December  1,  2003. 
Daily  Bag  Limit:  Five  woodcock. 

E.  Mourning  Dove:  1837  and  1842 
Ceded  Territories 

Season  Dates:  Begin  September  2  and 
end  October  30,  2003. 
Daily  Bag  Limit:  15  mourning  dove. 

General  Conditions 

A.  All  tribal  members  will  be  required 
to  obtain  a  valid  tribal  waterfowl 
hunting  permit. 

B.  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  crtles  that  will  be  no  less 
restrictive  than  the  model  ceded 
territory  conservation  codes  approved 
by  Federal  courts  in  the  Voigt  and  Mille 
Lacs  Band  v.  State  of  Minnesota  cases. 


The  respective  Chapters  10  of  these 
model  codes  regulate  ceded  territory 
migratory  bird  hunting.  They  parallel 
Federal  requirements  as  to  hunting 
methods,  transportation,  sale, 
exportation  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting.  They  also  automatically 
incorporate  by  reference  the  Federal 
migratory  bird  regulations  adopted  in 
response  to  this  proposal. 

C.  Particular  regulations  of  note 
include: 

1.  Nontoxic  shot  will  be  required  for 
all  off-reservation  waterfowl  hunting  by 
tribal  members. 

2.  Tribal  members  in  each  zone  will  , 
comply  with  tribal  regulations 
providing  for  closed  and  restricted 
waterfowl  hunting  areas.  These 
regulations  generally  incorporate  the 
same  restrictions  contained  in  parallel 
state  regulations. 

3.  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 

Possession  limits  are  applicable  only 
to  transportation  and  do  not  include 
birds  that  are  cleaned,  dressed,  and  at  a 
member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  and  custody  of  tribal 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  taken  on 
reservation  lands.  All  migratory  birds 
that  fall  on  reservation  lands  will  not 
count  as  part  of  any  off-reservation  bag 
or  possession  limit. 

4.  The  baiting  restrictions  included  in 
the  respective  sections  10.05  (2)(h)  of 
the  model  ceded  territory  conservation 
codes  wiU  be  amended  to  include 
language  which  parallels  that  in  place 
for  non-tribal  members  as  published  in 
64  FR  29804,  June  3, 1999.  This 
language  is  also  included  in  Appendix 
1. 

5.  The  shell  limit  restrictions 
included  in  the  respective  sections 
10.05  (2)(b)  of  the  model  ceded  territory 
conservation  codes  will  be  removed. 

D.  Michigan — Duck  Blinds  and 
Decoys.  Tribal  members  hunting  in 
Michigan  will  comply  with  tribal  codes 
that  contain  provisions  parallel  to 
Michigan  law  regarding  duck  blinds  and 
decoys. 

(h)  Jicarilla  Apache  Tribe,  Jicarilla 
Indian  Reservation,  Dulce,  New  Mexico 
(Tribal  Members  and  Nontribal  Hunters) 

The  Jicarilla  Apache  Tribe  has  had 
special  migratory  bird  hunting 
regulations  for  tribal  members  and 
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nonmembers  since  the  1986-87  hunting 
season.  The  1  ribe  owns  all  lands  on  the 
reservation  ai  id  has  recognized  full 
wildlife  man.  gement  authority.  In 
general,  the  proposed  seasons  would  be 
more  conserv  jtive  than  allowed  by  the 
Federal  frame  works  of  last  season  and 
by  States  in  tl  le  Pacific  Flyway. 

The  Tribe  droposed  a  2003-04 
waterfowl  season  beginning  with  the 
earliest  possil  ile  opening  date  in  the 
Pacific  Flywa  ^  States  and  a  closing  date 
of  November  JO,  2003.  Daily  bag  and 
possession  Units  for  waterfowl  would 
be  the  same  a; ;  Pacific  Flyway  States. 
The  Tribe  pro  soses  a  season  on  Canada 
geese  with  a  t  vo-bird  daily  bag  limit. 
Other  regulati  ons  specific  to  the  Pacific 
Flyway  guide  ines  for  New  Mexico 
would  be  in  e  feet. 

During  the  icarilla  Game  and  Fish 
Department's  2002-03  season,  estimated 
duck  harvest '  vas  216,  which  is  within 
the  historical  larvest  range.  The  species 
composition  i  i  the  past  has  included 
mainly  mallai  ds,  gadwall.  wigeon,  and 
teal.  Northern  pintail  comprised  3 
percent  of  the  total  harvest  in  2002.  The 
estimated  hardest  of  geese  was  13  birds. 

The  propos(  id  regulations  are 
essentially  thf  same  as  were  established 
last  year.  The  Tribe  anticipates  the 
maximum  20(  3-04  waterfowl  harvest 
would  be  aroi  nd  250-700  ducks  and 
20-30  geese. 

We  propose  to  approve  the  Tribe's 
requested  200  J-04  hunting  seasons. 

(i)  Kalispel  Tr  be.  Kalispel  Reservation, 
Usk,  Washing  on  (Tribal  Members  and 
Nontribal  Hui  tersj 

The  Kalispe  Reservation  was 
established  by  Executive  Order  in  1914, 
and  currently  comprises  approximately 
4,600  acres.  T  le  Tribe  owns  all 
Reservation  la  id  and  has  full 
management  a  iithority.  The  Kalispel 
Tribe  has  a  fuiy  developed  wildlife 
program  with  lunting  and  fishing 
codes.  The  Tri  3e  enjoys  excellent 
wildlife  mana  'ement  relations  with  the 
State.  The  Tril  e  and  the  State  have  an 
operational  Mi  smorandum  of 
Understandin)  with  emphasis  on 
fisheries  but  a  so  for  wildlife.  The 
nontribal  men  ber  seasons  described 
below  pertain  to  a  1 76-acre  waterfowl 
management  u  nit.  The  Tribe  is  utilizing 
this  opportunity  to  rehabilitate  an  area 
that  needs  pro  ection  because  of  past 
land  use  pract  ces,  as  well  as  to  provide 
additional  wal  erfowl  hunting  in  the 
area.  Beginning  in  1996,  the  requested 
regulations  als  a  included  a  proposal  for 
Kalispel-memI  ler-only  migratory  bird 
hunting  on  Ka  ispel-ceded  lands  within 
Washington,  N  ontana,  and  Idaho. 

For  the  2003  -04  migratory  bird 
hunting  seasois,  the  Kalispel  Tribe 


proposed  tribal  and  nontribal  member 
waterfowl  seasons.  The  Tribe  requests 
that  both  duck  emd  goose  seasons  open 
at  the  earliest  possible  date  and  close  on 
the  latest  date  under  Federal 
frameworks.  For  nontribal  members,  the 
Tribe  requests  that  the  season  for  ducks 
begin  September  20,  2003,  and  end 
January  26,  2004.  In  that  period, 
nontribal  hunters  would  be  allowed  to 
hunt  approximately  101  days.  Hunters 
should  obtain  further  information  on 
specific  hunt  days  from  the  Kalispel 
Tribe. 

The  Tribe  also  requests  the  season  for 
geese  run  from  September  4  to 
September  15,  2003,  and  from  October 
1,  2003,  to  January  26,  2004.  Total 
number  of  days  woidd  not  exceed  107. 
Nontribal  members  should  obtain 
further  information  on  specific  hunt 
days  from  the  Tribe.  Daily  bag  and 
possession  limits  would  be  the  same  as 
those  for  the  State  of  Washington. 

The  Tribe  reports  a  2002-03  nontribal 
harvest  of  55  ducks  and  0  geese.  Under 
the  proposal,  the  Tribe  expects  harvest 
to  be  similar  to  last  year  and  less  than 
30  geese  and  100  ducks. 

All  other  State  and  Federal 
regulations  contained  in  50  CFR  part  20, 
such  as  use  of  non-toxic  shot  and 
possession  of  a  signed  migratory  bird 
hunting  stamp,  would  be  required. 

For  tribal  members  on  Kalispel-ceded 
lands,  the  Kalispel  propose  outside 
frameworks  for  ducks  and  geese  of 
September  1,  2003,  through  January  26, 
2004.  The  Tribe  requests  that  both  duck 
and  goose  seasons  open  at  the  earliest 
possible  date  and  close  on  the  latest 
date  under  Federal  frameworks. 
However,  during  that  period,  the  Tribe 
proposes  that  the  season  run 
continuously.  Daily  bag  and  possession 
limits  would  be  concurrent  with  the 
Federal  rule. 

The  Tribe  reports  that  there  was  no 
2002-03  tribal  harvest.  Under  the 
proposal,  the  Tribe  expects  harvest  to  be 
less  than  500  birds  for  the  season  with 
less  than  200  geese.  Tribal  members 
would  be  required  to  possess  a  signed 
Federal  migratory  bird  stamp  and  a 
tribal  ceded  lands  permit. 

We  propose  to  approve  the 
regulations  requested  by  the  Kalispel 
Tribe  provided  that  the  nontribal 
seasons  conform  to  Treaty  limitadons 
and  final  Federal  frameworks  for  the 
Pacific  Flyway.  For  the  2003-04  season, 
outside  Federal  frameworks  for  ducks  in 
the  Pacific  Flyway  under  the 
"moderate"  and  "liberal"  regulatory 
alternatives  are  September  20,  2003, 
through  January  26,  2004.  For  geese, 
frameworks  for  special  early  Canada 
goose  seasons  cue  September  1  through 
September  15,  2003,  while  regular 


seasons  frameworks  are  September  28, 
2003,  through  January  26,  2004.  All 
seasons  for  nonfribal  hunters  must 
conform  with  the  107-day  maximum 
season  length  established  by  the  Treaty. 

(j)  Klamath  Tribe,  Chiloquin,  Oregon 
(Tribal  Members  Only) 

The  Klamath  Tribe  currently  has  no 
reservation,  per  se.  However,  the 
Klamath  Tribe  has  reserved  hunting, 
fishing,  and  gathering  rights  within  its 
former  reservation  boundary.  This  area 
of  former  reservation,  granted  to  the 
Klamaths  by  the  Treaty  of  1864,  is  over 
1  million  acres.  Tribal  natural  resource 
management  authority  is  derived  from 
the  Treaty  of  1864,  and  carried  out 
cooperatively  under  the  judicially 
enforced  Consent  Decree  of  1981.  The 
parties  to  this  Consent  Decree  are  the 
Federal  Government,  the  State  of 
Oregon,  and  the  Klamaths.  The  Klamath 
Indian  Game  Conunission  sets  the 
seasons.  The  fribal  biological  staff  and 
tribal  Regulatory  Enforcement  Officers 
monitor  tribal  harvest  by  frequent  bag 
checks  and  hunter  interviews. 

For  the  2003-04  season,  we  have  not 
yet  heard  from  the  Tribe  regarding  this 
season's  proposal.  Based  on  last  year, 
we  assiune  the  Tribe  would  request 
proposed  season  dates  of  October  1 , 
2003,  through  January  28.  2004.  Daily 
bag  limits  would  be  nine  for  ducks  and 
six  for  geese,  with  possession  limits 
twice  the  daily  bag  limit.  The  daily  bag 
and  possession  limit  for  coots  would  be 
25.  Shooting  hours  would  be  one-half 
hour  before  sum-ise  to  one-half  hour 
after  sunset.  Steel  shot  is  required. 

Based  on  the  number  of  birds 
produced  in  the  Klamath  Basin,  this 
year's  harvest  would  be  similar  to  last 
year's.  Information  on  tribal  harvest 
suggests  that  more  than  70  percent  of 
the  annual  goose  harvest  is  local  birds 
produced  in  the  Klamath  Basin. 

We  propose  to  approve  the  Klamath 
Tribe's  requested  2003-04  special 
migratory  bird  hunting  regulations  upon 
receipt  of  their  proposal  and 
confirmation  that  the  Tribe  would  like 
to  have  a  special  season. 

(k)  Leech  Lake  Band  ofOjibwe,  Cass 
Lake,  Minnesota  (Tribal  Members  Only) 

The  Leech  Lake  Band  of  Ojibwe  is  a 
federally  recognized  Tribe  located  in 
Cass  Lake,  Minnesota.  The  reservation 
employs  conservation  officers  to  enforce 
conservation  regulations.  The  Service 
and  the  Tribe  have  cooperatively 
established  migratory  bird  hunting 
regulations  since  2000. 

For  the  2003-04  season,  the  Tribe 
requests  a  duck  season  starting  on 
September  13  and  ending  December  31, 
2003.  They  request  a  goose  season  to 


Federal  Register/ Vol.  68,  No.  153 /Friday,  August  8,  2003 / Proposed  Rules 


47431 


rim  from  September  1  through 
December  31,  2003.  Daily  bag  limits  for 
both  ducks  and  geese  would  be  10. 
Possession  limits  would  be  twice  the 
daily  bag  limit.  Shooting  hoius  are  one- 
half  hour  before  sunrise  to  one-half  hour 
after  sunset. 

The  aimual  harvest  by  tribal  members 
on  the  Leech  Lake  Reservation  is 
estimated  at  1,000-2,000  birds. 

We  propose  to  approve  the  Leech 
Lake  Band  of  Ojibwe's  requested  2003- 
04  special  migratory  bird  hunting 
regulations. 

Jl)  Little  River  Band  of  Ottawa  Indians, 
Manistee,  Michigan  (Tribal  Members 
Only) 

The  Little  River  Band  of  Ottawa 
Indians  is  a  self-governing,  federally 
recognized  Tribe  located  in  Manistee, 
Michigan,  and  a  signatory  Tribe  of  the 
Treaty  of  1836.  We  have  approved 
special  regulations  for  tribal  members  of 
the  1836  treaty's  signatory  Tribes  on 
ceded  lands  in  Michigan  since  the 
1986-87  hiuiting  season.  Ceded  lands 
are  located  in  Lake.  Mason,  Manistee, 
and  Wexford  Counties. 

For  the  2003-04  season,  the  LitUe 
River  Band  of  Ottawa  Indians  proposes 
duck,  merganser,  coot,  and  common 
moorhen  seasons  from  September  29 
through  December  5,  2003.  A  daily  bag 
limit  of  eight  ducks  would  include  no 
more  than  one  pintail,  one  canvasback, 
one  black  duck,  two  wood  ducks,  two 
redheads,  three  scaup,  and  five  mallards 
(only  one  of  which  may  be  a  hen).  The 
daily  bag  limit  for  mergansers  would  be 
five,  of  which  only  one  could  be  a 
hooded  merganser.  Possession  limits  for 
mergansers  is  10,  only  2  of  which  may 
be  hooded  mergansers.  The  daily  bag 
limit  for  coots  and  common  moorhens 
would  be  12.  Possession  limits  would  be 
twice  the  daily  bag  limit. 

For  Canada  geese,  white-fronted 
geese,  snow  geese,  Ross  geese,  aqd 
brant,  the  Tribe  proposes  a  September  1 
through  November  30.  2003,  season. 
Daily  bag  limits  would  be  5  Canada 
geese  and  a  combination  of  10  of  all 
other  species.  For  Canada  geese  only, 
the  Tribe  proposes  a  January  1,  2004, 
through  February  7,  2004,  season  with 
a  daily  bag  limit  of  five  Canada  geese. 
The  possession  limit  would  be  twice  the 
daily  bag  limit. 

For  snipe,  woodcock,  and  rails,  the 
Tribe  proposes  a  September  1  to 
November  14,  2003,  season.  The  daily 
bag  limit  would  be  10  common  snipe,  5 
woodcock,  and  10  rails.  Possession 
limits  for  all  species  would  be  twice  the 
daily  bag  limit.  For  mourning  dove,  the 
Tribe  proposes  a  September  15  to 
November  14,  2003,  season.  The  daily 


bag  limit  would  be  10  and  possession 
limit  of  20. 

The  Tribe  proposes  to  monitor  harvest 
through  mail  surveys.  General 
Conditions  are  as  follows: 

A.  All  tribal  members  will  be  required 
to  obtain  a  valid  tribal  resoiuce  card  and 
2003-04  hunting  license. 

B.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  all  Federal  regulations 
contained  in  50  CFR  part  20. 

C.  Particular  regulations  of  note 
include: 

(1)  Nontoxic  shot  will  be  required  for 
all  waterfowl  hunting  by  tribal 
members. 

(2)  Tribal  members  in  each  zone  will 
comply  with  tribal  regulations 
providing  for  closed  and  restricted 
waterfowl  hunting  areas.  These 
regulations  generally  incorporate  the 
same  restrictions  contained  in  parallel 
State  regulations. 

(3)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  imless  otherwise  noted  above. 

D.  Tribal  members  hunting  in 
Michigan  will  comply  with  tribal  codes 
that  contain  provisions  parallel  to 
Michigan  law  regarding  duck  blinds  and 
decoys. 

We  propose  to  approve  Little  River 
Band  of  Ottawa  Indians'  requested 
2003-04  special  migratory  bird  hunting 
regulations. 

(m)  The  Little  Traverse  Bay  Bands  of 
Odawa  Indians,  Petoskey,  Michigan 
(Tribal  Members  Only) 

The  Little  Traverse  Bay  Bands  of 
Odawa  Indians  is  a  self-governing, 
federally  recognized  Tribe  located  in 
Petoskey,  Michigan,  and  a  signatory 
Tribe  of  the  Treaty  of  1836.  We  have 
approved  special  regulations  for  tribal 
members  of  the  1836  treaty's  signatory 
Tribes  on  ceded  lands  in  Michigan  since 
the  1986-87  hunting  season. 

For  the  2003-04  season,  the  Little 
Traverse  Bay  Bands  of  Odawa  Indians 
propose  regulations  similar  to  other 
Tribes  in  the  1836  treaty  area.  The  tribal 
member  duck  season  would  run  from 
September  15,  2003,  through  January  20, 
2004.  A  daily  bag  limit  of  12  would 
include  no  more  than  2  pintail,  2 
canvasback,  1  hooded  merganser,  3 
black  ducks,  3  wood  ducks.  2  redheads, 
and  6  mallards  (only  3  of  which  may  be 
hens).  For  Canada  geese,  the  Tribe 
proposes  a  September  1,  2003.  through 
November  30,  2003.  and  January  1. 
2004,  through  February  7,  2004,  season. 
For  white-fronted  geese,  brant,  and 
snow  geese,  the  Tribe  proposes  a 


September  1  through  November  30, 
2003,  season.  The  daily  bag  limit  for 
Canada  geese  would  be  5  birds,  and  for 
snow  geese,  brant,  and  white-fronted 
geese,  10  birds.  Based  on  our 
information,  it  is  unlikely  that  any 
Canada  geese  from  the  Southern  James 
Bay  Population  would  be  harvested  by 
the  Tribe.  Possession  limits  are  twice 
the  daily  bag  limit. 

For  woodcock,  the  Tribe  proposes  a 
September  1,  2003,  to  November  14. 
2,003,  season.  The  daily  bag  limit  will 
not  exceed  five  birds.  For  snipe, 
mourning  doves,  and  sora  rail,  the  Tribe 
proposes  a  September  1  to  November 
14,  2003,  season.  The  daily  bag  limit 
will  not  exceed  10  birds  per  species. 
The  possession  limit  will  not  exceed 
two  days  bag  limit  for  all  birds. 

All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply.  The  Tribe  proposes  to  monitor 
harvest  closely  through  game  bag 
checks,  patrols,  and  mail  surveys.  In 
particular,  the  Tribe  proposes 
monitoring  the  harvest  of  Southern 
James  Bay  Canada  geese  to  assess  any 
impacts  of  tribal  hunting  on  the 
population. 

We  propose  to  approve  the  Little 
Traverse  Bay  Bands  of  Odawa  Indians' 
requested  2003-04  special  migratory 
bird  hunting  regulations. 

(n)  Lower  Brule  Sioux  Tribe,  Lower 
Brule  Reservation,  Lower  Brule,  South 
Dakota  (Tribal  Members  and  Nontribal 
Hunters) 

The  Lower  Brule  Sioux  Tribe  first 
established  tribal  migratory  bird  hunting 
regulations  for  the  Lower  Bnde 
Reservation  in  1994.  The  Lower  Brule 
Reservation  is  about  214,000  acres  in 
size  and  is  located  on  and  adjacent  to 
the  Missouri  River,  south  of  Pierre.  Land 
ownership  on  the  reservation  is  mixed, 
and  until  recently,  the  Lower  Brule 
Tribe  had  full  management  authority 
over  fish  and  wildlife  via  an  MOA  with 
the  State  of  South  Dakota.  The  MOA 
provided  the  Tribe  jurisdiction  over  fish 
and  wildlife  on  reservation  lands, 
including  deeded  and  Corps  of 
Engineers  taken  lands.  For  the  2003-04 
season,  the  two  parties  have  come  to  an 
agreement  that  provides  the  public  a 
clear  understeuiding  of  the  Lower  Brule 
Sioux  Wildlife  Department  license 
requirements  and  hunting  season 
regulations.  The  Lower  Brule 
Reservation  waterfowl  season  is  open  to 
tribal  and  non-tribal  hunters. 

For  the  2003-04  migratory  bird 
hunting  season,  the  Lower  Brule  Sioux 
Tribe  proposes  a  nontribal  member 
duck,  merganser,  and  coot  season  length 
of  97  days,  the  same  number  of  days 
tentatively  allowed  under  the  "liberal" 
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regulatory  alt  amative  in  the  High  Plains 
Management  Unit  for  this  season.  The 
Tribe's  propo  sad  season  would  run  from 
October  4.  20  )3.  through  January-  8, 
2004.  The  dai  ly  bag  limit  would  be  six 
birds,  including  no  more  than  five 
mallards  (onl  i  one  of  which  may  be  a 
hen),  one  pin  ail.  two  redheads,  two 
wood  ducks,  hree  scaup,  and  one 
mottled  duck  The  canvasback  season 
for  nontribal  members  is  closed.  The 
daily  bag  limi  I  for  mergansers  would  be 
five,  only  one  of  which  could  be  a 
hooded  mergi  user.  The  daily  bag  limit 
for  coots  wou  d  be  15.  Possession  limits 
would  be  tvvi(  e  the  daily  bag  limits.  The 
Tribe  also  pre  poses  a  youth  waterfowl 
hunt  on  Septe  mber  27-28,  2003. 

The  Tribe's  proposed  nontribal 
member  Carta  la  goose  season  would  run 
from  October  18.  2003.  through  January 
20.  2004,  Witt  a  daily  bag  limit  of  three 
Canada  geese.  The  Tribe's  proposed 
nontribal  mer  iber  white-fronted  goose 
season  would  run  from  October  18, 
2003.  through  January  11,  2004,  with  a 
daily  bag  limi  of  two  white-fronted 
geese.  The  Tri  je's  proposed  nontribal 
member  light  >oose  season  would  run 
from  October    8.  2003,  through  January 
17.  2004.  and  February  26  through 
March  10,  20C  4.  The  light  goose  daily 
bag  limit  wou  d  be  20.  Possession  limits 
would  be  twic  e  the  daily  bag  limits. 

For  tribal  m  ;mbers,  the  Lower  Brule 
Sioux  Tribe  pi  oposes  a  duck,  merganser, 
and  coot  seas(  n  from  October  4,  2003, 
through  March  9.  2004.  The  daily  bag 
limit  would  b(  six  birds,  including  no 
more  than  five  mallards  (only  one  of 
which  may  be  a  hen),  one  pintail,  two 
redheads,  one  canvasback.  two  wood 
ducks,  three  s  aup,  and  one  mottled 
duck.  The  dai  y  bag  limit  for  mergansers 
would  be  five,  only  one  of  which  could 
b#  a  hooded  n  erganser.  The  daily  bag 
limit  for  coots  would  be  15.  Possession 
limits  would  \  e  twice  the,daily  bag 
limits.  The  Tri  je  also  proposes  a  youth 
waterfowl  hue  t  on  September  27-28. 
2003. 

The  Tribe's  proposed  Canada  goose 
season  for  trib  il  members  would  run 
from  October    8,  2003,  through  March 
9.  2004,  with  c  daily  bag  limit  of  three 
Canada  geese.  The  'Tribe's  proposed 
white-fronted  ;oose  tribal  season  would 
run  from  Octo  )er  18.  2003.  through 
March  9,  2004  with  a  daily  bag  limit  of 
two  white-fror  ted  geese.  The  Tribe's 
proposed  light  goose  tribal  season 
would  run  froi  ii  October  18,  2003, 
through  Marcl:  9,  2004.  The  light  goose 
daily  bag  limit  would  be  20.  Possession 
limits  would  h  b  twice  the  daily  bag 
limits. 

In  the  2002-  [)3  season,  hunters 
harvested  an  e  timated  1,785  geese  and 
660  ducks.  In  \  le  2002-03  season,  duck 


harvest  species  composition  was 
primarily  mallard  (60  percent),  green- 
winged  teal  (19  percent),  gadwall  (10 
percent),  blue-winged  teal  (7  percent), 
and  wood  duck,  scaup,  pintail,  and 
wigeon  (4  percent  collectively).  Goose 
harvest  species  composition  in  2002  at 
Mni  Sho  Sho  was  approximately  86 
percent  Canada  geese,  8  percent  snow 
geese,  and  6  percent  white-fronted 
geese.  Harvest  of  geese  harvested  by 
other  hunters  was  approximately  96 
percent  Canada  geese,  3  percent  snow 
geese,  and  1  percent  white-fronted 
geese. -However,  typical  harvest  is  100 
percent  Canada  geese  with  less  than  1 
percent  snow  geese. 

The  Tribe  anticipates  a  duck  harvest 
similar  to  the  9-year  average  (403)  and 
a  goose  harvest  below  the  target  harvest 
level  of  3,000  to  4,000  geese.  All  basic 
Federal  regulations  contained  in  50  CFR 
part  20.  including  the  use  of  steel  shot. 
Migratory  Waterfowl  Hunting  and 
Conservation  Stamp,  etc..  would  be 
observed  by  the  Tribe's  proposed 
regulations.  In  addition,  the  Lower 
Brule  Sioux  Tribe  has  an  official 
Conservation  Code  that  was  established 
by  Tribal  Council  Resolution  in  June 
1982  and  updated  in  1996. 

We  propose  to  approve  the  Tribe's 
requested  regulations  for  the  Lower 
Brule  Reservation. 

(o)  Makah  Indian  Tribe,  Neah  Bav, 
Washington  (Tribal  Members  Only) 

The  Makah  Indian  Tribe  and  the 
Service  have  been  cooperating  to 
establish  special  regulations  for 
migratory  game  birds  on  the  Makah 
Reservation  and  traditional  hunting 
land  off  the  Makah  Reservation  since 
the  2001-02  hunting  season.  Lands  off 
the  Makah  Reservation  are  those 
contained  within  the  boundaries  of  the 
State  of  Washington  Game  Management 
Units  601-603  and  607. 

The  Makah  Indian  Tribe  proposes  a 
duck  and  coot  hunting  season  from 
September  15.  2003,  to  January  13, 
2004.  The  daily  bag  limit  is  seven  ducks 
including  no  more  than  one  canvasback 
and  one  redhead.  The  daily  bag  limit  for 
coots  is  25.  The  Tribe  has  a  year-round 
closure  on  wood  ducks  and  harlequin 
ducks.  For  geese,  the  Tribe  proposes  the 
season  open  on  September  15,  2003,  and 
close  January  13,  2004.  The  daily  bag 
limit  for  geese  is  four.  The  Tribe  notes 
that  there  is  a  year-round  closure  on 
Aleutian  and  Dusky  Canada  geese.  For 
band-tailed  pigeons,  the  Tribe  proposes 
the  season  open  September  1,  2003,  and 
close  October  31,  2003.  The  daily  bag 
limit  for  band-tailed  pigeons  is  two. 
Shooting  hours  for  all  species  of 
waterfowl  are  one-half  hour  before 
sunrise  to  sunset. 


The  Tribe  anticipates  that  harvest 
under  this  regulation  will  be  relatively 
low  since  fewer  than  20  hunters  are 
likely  to  participate  at  this  time.  The 
Tribe  expects  fewer  than  70  ducks  and 
20  geese  are  expected  to  be  harvested 
during  the  2003-04  migratory  bird 
hunting  season. 

All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply.  The  following  restrictions  are 
also  proposed  by  the  Tribe:  (1)  As  per 
Makah  Ordinance  44,  only  shi^tguns 
may  be  used  to  hunt  any  species  of 
waterfowl.  Additionally,  shotguns  must 
not  be  discharged  within  0.25  miles  of    . 
an  occupied  area;  (2)  Hunters  must  be 
eligible,  enrolled  Makah  tribal  members 
and  must  carry  their  Indian  Treaty 
Fishing  and  Hunting  Identification  Card 
while  hunting.  No  tags  or  permits  are 
required  to  hunt  waterfowl;  (3)  The 
Cape  Flattery  area  is  open  to  waterfowl 
hunting,  except  in  designated 
wilderness  areas,  or  within  one  mile  of 
Cape  Flattery  Trail,  or  in  any  area  that 
is  closed  to  hunting  by  another 
ordinance  or  regulation;  (4)  The  use  of 
live  decoys  and/or  baiting  to  pursue  any 
species  of  waterfowl  is  prohibited;  (5) 
Steel  or  bismuth  shot  only  for  waterfowl 
is  allowed;  the  use  of  lead  shot  is 
prohibited;  (6)  The  use  of  dogs  is 
permitted  to  hunt  waterfowl. 

We  propose  to  approve  the  Makah 
Indian  Tribe's  requested  2003-04 
special  migratory  bird  hunting 
regulations. 

(p)  Navajo  Nation,  Navajo  Indian 
Reservation,  Window  Rock,  Arizona 
(Tribal  Members  and  Nontribal  Hunters) 

Since  1985,  we  have  established 
uniform  migrator}'  bird  hunting 
regulations  for  tribal  members  and  -, 

nonmembers  on  the  Navajo  Indian 
Reservation  (in  parts  of  Arizona,  New 
Mexico,  and  Utah).  The  Navajo  Nation 
owns  almost  all  lands  on  the  reservation 
and  has  full  wildlife  management 
authority. 

The  Tribe  requests  special  migratory 
bird  hunting  regulations  on  the 
reservation  for  both  tribal  and  nontribal 
members  for  the  2003-04  hunting 
season  for  ducks  (including 
mergansers),  Canada  geese,  coots,  band- 
tailed  pigeons,  and  mourning  doves.  For 
ducks,  mergansers,  Canada  geese,  and 
coots,  the  Navajo  Nation  requests  the 
earliest  opening  dates  and  longest 
seasons,  and  the  same  daily  bag  and 
possession  limits  permitted  Pacific 
Flyway  States  under  final  Federal 
frameworks. 

For  both  moiu-ning  dove  and  band- 
tailed  pigeons,  the  Navajo  Nation 
proposes  seasons  of  September  1 
through  30,  2003,  y/ith  daily  bag  limits 
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of  10  and  5  for  mourning  dove  and 
band-tailed  pigeon,  respectively. 
Possession  limits  would  be  twice  the 
daily  bag  limits. 

The  Nation  requires  tribal  members 
and  nonmembers  to  comply  with  all 
basic  Federal  migratory  bird  hunting 
regulations  in  50  CFR  part  20  pertaining 
to  shooting  hoiu-s  and  manner  of  taking. 
In  addition,  each  waterfowl  hunter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory -Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  face  of 
the  stamp.  Special  regulations 
estabhshed  by  the  Navajo  Nation  also 
apply  on  the  reservation. 

The  Tribe  anticipates  a  total  harvest  of 
less  than  100  mourning  doves,  20  band- 
tailed  pigeons,  500  ducks,  coots,  and 
mergansers,  and  300  Canada  geese  for 
the  2003-04  season.  Harvest  will  be 
measured  by  mail  survey  forms. 
Through  the  established  Tribal  Nation 
Code,  Title  17  and  18  U.S.C.  1165.  the 
Tribe  will  take  action  to  close  the 
season,  reduce  bag  limits,  or  take  other 
appropriate  actions  if  the  harvest  is 
detrimental  to  the  migratory  bird 
resource. 

We  propose  to  approve  the  Navajo 
Nation's  request  for  these  special 
regulations  for  the  2003-04  migratory 
bird  hunting  seasons. 

(q)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members  Only) 

Since  1991-92,  the  Oneida  Tribe  of 
Indians  of  Wisconsin  and  the  Setvice 
have  cooperated  to  establish  uniform 
regulations  for  migratory  bird  hunting 
by  tribal  and  non-tribal  hunters  within 
the  original  Oneida  Reservation 
boundaries.  Since  1985,  the  Oneida 
Tribe's  Conservation  Department  has 
enforced  their  own  hunting  regulations 
within  those  original  reservation  limits. 
The  Oneida  Tribe  also  has  a  good 
working  relationship  with  the  State  of 
Wisconsin  and  the  majority  of  the 
seasons  and  limits  are  the  same  for  the 
Tribe  and  Wisconsin. 

In  a  May  13,  2003,  letter,  and  a  June 
26,  2003  supplemental  letter,  the  Tribe 
proposed  special  migratorj'  bird  hunting 
regulations.  For  ducks,  the  Tribe 
described  the  general  "outside  dates"  as 
being  September  27  through  December 
7,  2003,  with  a  closed  segment  of 
November  22  through  30.  The  Tribe 
proposes  a  daily  bag  limit  of  six  birds, 
which  could  include  no  more  than  six 
mallards  (three  hen  mallards),  five  wood 
ducks,  one  redhead,  two  pintails,  and 
one  hooded  merganser. 

For  geese,  the  Tribe  requests  a  season 
between  September  1  and  December  31, 
2003,  with  a  daily  bag  limit  of  three 


Canada  geese.  Hunters  will  be  issued 
three  tribal  tags  for  geese  in  order  to 
monitor  goose  harvest.  An  additional 
three  tags  will  be  issued  each  time  birds 
are  registered.  The  Tribe  will  close  the  ' 
season  November  22  to  30,  2003.  If  a 
quota  of  150  geese  is  attained  before  the 
season  concludes,  the  Tribe  will 
recommend  closing  the  season  early. 

For  woodcock,  the  Tribe  proposes  a 
season  between  September  13  and 
November  16,  2003,  with  a  daily  bag 
and  possession  limit  of  5  and  10, 
respectively. 

For  mourning  dove,  the  Tribe 
proposes  a  season  between  September  1 
and  November  16,  2003,  with  a  daily 
bag  and  possession  limit  of  10  and  20, 
respectively. 

The  Tribe  proposes  shooting  hours  be 
one-half  hour  before  sunrise  to  one-half 
hoiu  after  sunset. 

Nontribal  members  hunting  on  the 
Reservation  or  on  lands  under  the 
jurisdiction  of  the  Tribe  must  comply 
with  all  State  of  Wisconsin  regulations, 
including  shooting  hours  of  one-half 
hour  before  sunrise  to  sunset,  season 
dates,  and  daily  bag  limits.  Tribal 
members  and  nontribal  members 
hunting  on  the  Reservation  or  on  lands 
under  the  jurisdiction  of  the  Tribe  will 
observe  all  basic  Federal  migratory  bird 
hunting  regulations  found  in  50  CFR 
part  20,  with  the  following  exceptions: 
Oneida  members  would  be  exempt  from 
the  purchase  of  the  Migratory  Waterfowl 
Hunting  and  Conservation  Stamp  (Duck 
Stamp);  and  shotgun  capacity  is  not 
limited  to  three  shells.  Tribal  member 
shooting  hours  will  be  from  one-half 
hour  before  sunset  to  one-half  hour  after 
sunset. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the  Oneida  Tribe 
of  Indians  of  Wisconsin. 

(rj  Point  No  Point  Treaty  Tribes, 
Kingston,  Washington  (Tribal  Members 
Only) 

Since  1996,  the  Service  and  the  Point 
No  Point  Treaty  Tribes,  consisting  of  the 
Skokomish,  Port  Gamble  S'klallam, 
Jamestown  S'klallam,  and  Elwha 
S'klallam  Tribes,  have  cooperated  to 
establish  special  regulations  for 
migratory  bird  hunting.  The  four  Tribes 
have  reservations  located  on  the 
Olympic  Peninsula  in  Washington.  All 
four  Tribes  have  successfully 
administered  tribal  hunting  regulations 
since  1985,  and  each  Tribe  has  a 
comprehensive  hunting  ordinance. 

For  the  2003-^4  season,  the  Tribe 
requests  seasons  for  ducks,  geese,  brant, 
coots,  snipe,  band-tailed  pigeons,  and 
mourning  doves.  For  ducks,  coots, 
geese,  and  snipe,  the  season  would  run 


from  September  15,  2003,  to  March  10, 
2004,  with  a  daily  bag  limit  of  7  ducks. 
25  coots,  4  geese  (including  no  more 
than  3  light  geese),  and  8  snipe.  The 
duck  daily  bag  limit  would  include 
mergansers  and  could  include  no  more 
than  two  hen  mallards,  one  pintail,  one 
canvasback,  one  harlequin,  and  two 
redheads.  The  goose  daily  bag  limit  is  to 
include  no  more  than  three  light  geese. 
The  season  is  closed  on  Aleutian 
Canada  geese.  For  brant,  the  season 
would  run  from  November  1,  2003,  to 
March  10,  2004.  The  daily  bag  limit  for 
brant  would  be  two.  All  possession 
limits  would  be  twice  the  daily  bag 
limit.  For  band-tailed  pigeons  and 
mourning  doves,  the  season  would  start 
September  1,  2003,  and  end  March  10. 
2004.  The  band-tailed  pigeon  daily  bag 
limit  would  be  2,  with  a  possession 
limit  of  4,  and  the  mourning  dove  daily 
bag  limit  would  be  10.  possession  limit 
:  of  20. 

The  Tribes  require  that  all  hunters 
authorized  to  hunt  migratory'  birds  on 
the  reservation  obtain  a  tribal  hunting 
permit  from  the  respective  Tribe. 
Hunters  are  also  required  to  adhere  to  a 
number  of  special  regulations  available 
at  the  tribal  office.  Tribal  harvest  in 
2002-03  under  similar  regulations  was 
approximately  150  ducks,  20  geese,  and 
25  coots. 

We  propose  to  approve  the  Point  No 
Point  Treaty  Tribe's  2003-04 
regulations. 

(s)  Shoshone-Bannock  Tribes.  Fort  Hall 
Indian  Reservation,  Fort  Hall,  Idaho 
(Nontribal  Hunters) 

Almost  all  of  the  Fort  Hall  Indian 
Reservation  is  tribally  owned.- The 
Tribes  claim  full  wildlife  management 
authority  throughout  the  reservation, 
but  the  Idaho  Fish  and  Game 
Department  has  disputed  tribal 
jurisdiction,  especially  for  hunting  by 
non-tribal  members  on  reservation  lands 
owned  by  non-Indians.  As  a 
compromise,  since  1985,  we  have 
established  the  same  waterfowl  hunting 
regulations  on  the  reservation  and  in  a 
surrounding  off-reservation  State  zone: 
The  regulations  were  requested  by  the 
Tribes  and  provided  for  different  season 
dates  than  in  the  remainder  of  the  State. 
We  agreed  to  the  season  dates  because 
they  seemed  to  provide  additional 
protection  to  mallards  and  pintails.  The 
State  of  Idaho  concurred  with  the 
zoning  arrangement.  We  have  no 
objection  to  the  State's  use  of  this  zone 
again  in  the  2003-04  hunting  season, 
provided  the  duck  and  goose  hunting 
season  dates  are  the  same  as  on  the 
reservation. 

In  a  proposal  for  the  2003-04  hunting 
season,  the  Shoshone-Bannock  Tribes 
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requested  a  ( ontinuous  duck  (including 
mergansers)  season  with  the  maximum 
number  of  di  lys  and  the  same  daily  bag 
and  possessi  m  limits  permitted  for 
Pacific  Flyw  ly  States,  under  final 
Federal  firam  sworks.  The  Tribes  propose 
that,  if  the  sa  me  number  of  hunting  days 
are  permitted  as  last  year,  the  season 
would  have  in  opening  date  of  October 
4,  2003,  and  a  closing  date  of  January 
11,  2004.  Coot  and  snipe  season  dates 
would  be  th(  same  as  for  ducks,  with 
the  same  dai  y  bag  and  possession  limits 
permitted  fo:  Pacific  Flyway  States.  The 
Tribes  antici  late  harvest  will  be 
between  2,0<|0  and  5,000  ducks. 

also  requested  a 
continuous  j  oose  season  with  the 
maximum  ni  mber  of  days  and  the  same 
daily  bag  an(  1  possession  limits 
Idaho  under  Federal 
The  Tribes  propose  that,  if 


permitted  in 
frameworks 


propose  that 
bunting  day! 


Nontribal 
all  basic  Fe 
regulations 
to  shooting 
manner  of  t; 
established 
Tribes  also 


the  same  nuj  nber  of  hunting  days  are 
permitted  as  in  previous  years,  the 
season  woul  i  have  an  opening  date  of 
October  4,  2(  103,  and  a  closing  date  of 
January  4,  2(  04.  The  Tribes  anticipate 
harvest  will  pe  between  4,000  and  6,000 
geese. 

The  Tribe 
season  with 
'  days  and  the 
possession 


•equests  a  common  snipe 
he  maximum  number  of 
same  daily  bag  and 
i  mits  permitted  in  Idaho 
under  Federi  il  frameworks.  The  Tribes 


if  the  same  nimiber  of 
are  permitted  as  in 
previous  ye*s,  the  season  would  have 
an  opening  c  ate  of  October  4.  2003,  and 
a  closing  dat  3  of  January  11,  2004. 

"    ",  lunters  must  comply  with 
;ral  migratory  bird  hunting 
50  CFR  part  20  pertaining 
iours,  use  of  steel  shot,  and 
dng.  Special  regulations 
^y  the  Shoshone-Bannock 
jply  on  the  reservation. 
We  note  tl  lat  the  requested  regulations 
are  nearly  ic  entical  to  those  of  last  year 
and  propose  they  be  approved  for  the 
2003-04  hui  iting  season. 

(t)  Squaxin  i  sland  Tribe,  Squaxin  Island 
Reservation,  Shelton,  Washington 
(Tribal  Me/ifjers  Only) 


The  Squa^tin 
Washington 
cooperated 
special  triba 
regulations, 
apply  to 
Island 
Washington 
within  the 
of  the  Squaj^in 

For  the 


requests  to 
seasons  that 
15.2003, 
daily  bag 


Island  Tribe  of 
and  the  Service  have 
4ince  1995  to  establish 
migratory  bird  hunting 
These  special  regulations 
members  on  the  Squaxin 
Reserlfation,  located  in  western 
near  Olympia,  and  all  lands 
itional  hunting  grounds 
Island  Tribe. 
20ID3-04  season,  the  Tribe 
ejstablish  duck  and  coot 
would  run  from  September 
though  January  15,  2004.  The 
for  ducks  is  five  per  day 


tribil 


tiadi 


lir  lit 


and  could  include  only  one  canvasback. 
The  season  on  harlequin  ducks  is 
closed.  For  coots  the  daily  bag  limit  is 
25.  For  snipe,  the  Tribe  proposes  the 
season  start  on  September  15,  2003,  and 
end  on  January  15,  2004.  The  daily  bag 
limit  for  snipe  is  eight. 

For  geese  the  Tnoe  proposes 
establishing  a  season  that  would  run 
from  September  15,  2003,  through 
January  15,  2004.  The  daily  bag  limit  for 
geese  is  four  and  could  include  only  two 
snow  geese.  The  season  on  Aleutian  and 
cackling  Canada  geese  is  closed.  For 
brant,  the  Tribe  proposes  to  establish  a 
September  15  to  December  31,  2003, 
season  with  a  daily  bag  limit  of  two.  The 
Tribe  also  proposes  a  September  1  to 
December  31,  2003,  season  for  band- 
tailed  pigeons  with  a  daily  bag  limit  of 
five. 

In  all  cases,  the  possession  limit 
would  be  twice  the  daily  bag  limit. 
Shooting  hours  would  be  from  one-half 
hour  before  sunrise  to  one-half  hour 
after  sunset,  and  steel  shot  would  be 
required  for  migratory  bird  hunting. 
Further,  the  Tribe  requires  that  all 
harvest  be  reported  to  their  Natural 
Resoiu-ces  Office  within  72  hours. 

In  1995,  the  Tribe  reported  no  harvest 
of  any  species.  Tribal  regulations  are 
enforced  by  the  Tribe's  Law 
Enforcement  Department. 

We  propose  to  approve  the  Squaxin 
Islemd  Tribe's  requested  2003-04  special 
migratory  bird  hunting  regulations. 

(u)  Stillaguamish  Tribe  of  Indians, 
Arlington,  Washington  (Tribal  Members 
Only) 

The  Stillaguamish  Tribe  of  Indians 
and  the  Service  have  cooperated  to 
establish  special  regulations  for 
migratory  game  birds  since  2001.  The 
Tribe  is  proposing  regulations  to  hunt 
all  open  and  unclaimed  lands  under  the 
Treaty  of  Point  Elliott  of  January  22, 
1855,  including  their  main  hunting 
grounds  around  Camano  Island,  Skagit 
Flats,  Port  Susan  to  the  border  of  the 
Tulalip  Tribe's  Reservation.  Ceded 
lands  are  located  in  Whatcom,  Skagit, 
Snohomish,  and  Kings  Counties,  and  a 
portion  of  Pierce  County,  Washington. 
The  Stillaguamish  Tribe  of  Indians  is  a 
federally  recognized  Tribe  and  reserves 
the  Treaty  Right  to  hunt  [U.S.  v. 
Washington). 

The  Tribe  proposes  that  duck 
(including  mergansers,  sea  ducks,  and 
coots),  goose,  and  snipe  seasons  run 
fi-om  October  1,  2003,  to  January  31, 
2004.  The  daily  bag  limit  on  ducks 
(including  sea  ducks  and  mergansers)  is 
10  and  must  include  no  more  than  7 
mallards  (only  3  of  which  can  be  hens), 
3  pintail,  3  redhead,  3  scaup,  and  3 
canvasback.  The  daily  bag  limit  for  coot 


is  25.  For  geese,  the  daily  bag  limit  is 
six.  The  daily  bag  limit  on  brant  is  three. 
The  daily  bag  limit  for  snipe  is  ten. 
Possession  limits  are  totals  of  two  daily 
bag  limits. 

Harvest  is  regulated  by  a  punch  card 
system.  Tribal  members  hunting  on 
lands  under  this  proposal  will  observe 
all  basic  Federal  migratory  bird  hunting 
regulations  foimd  in  50  CFR  part  20, 
which  will  be  enforced  by  the 
Stillaguamish  Tribal  Law  Enforcement. 
Tribal  members  are  required  to  use  steel 
shot  or  a  non-toxic  shot  as  required  by 
Federal  regulations. 

The  Tribe  anticipates  a  total  harvest  of 
200  ducks,  100  geese,  50  mergansers,  50 
brant,  100  coots,  and  100  snipe. 
Anticipated  harvest  needs  include 
subsistence  and  ceremonial  needs. 
Certain  species  may  be  closed  to 
hunting  for  conservation  purposes,  and 
consideration  for  the  needs  of  certain 
species  will  be  addressed. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the 
Stillaguamish  Tribe  of  Indians. 

(v)  Swinomish  Indian  Tribal 
Community,  LaConner,  Washington 
(Tribal  Members  Only) 

In  1996,  the  Service  and  the 
Swinomish  Indian  Tribal  Community 
began  cooperating  to  establish  special 
regulations  for  migratory  bird  hunting. 
The  Swinomish  Indian  Tribal 
Community  is  a  Federally  recognized 
Indian  Tribe  consisting  of  the  Suiattle, 
Skagit,  and  Kikialos.  The  Swinomish 
Reservation  was  established  by  the 
Treaty  of  Point  Elliott  of  January  22, 
1855,  and  lies  in  the  Puget  Soimd  area 
north  of  Seattle,  Washington. 

For  the  2003-04  season,  the  Tribe 
requests  to  establish  a  migratory  bird 
hunting  season  on  all  areas  that  are 
open  and  unclaimed  and  consistent 
with  the  meaning  of  the  treaty.  The 
Tribe  requests  to  establish  duck, 
merganser,  Canada  goose,  brant,  and 
coot  seasons  opening  on  the  earliest 
possible  date  allowed  by  the  final 
Federal  frameworks  for  the  Pacific 
Flyway  and  closing  30  days  after  the 
State  of  Washington  closes  its  season. 
The  Swinomish  requests  an  additional 
three  birds  of  each  species  over  that 
allowed  by  the  State  for  daily  bag  and 
possession  limits. 

The  Community  normally  anticipates 
that  the  regulations  will  result  in  the 
harvest  of  approximately  300  ducks,  50 
Canada  geese,  75  mergansers,  100  brant, 
and  50  coot.  The  Swinomish  utilize  a 
report  card  and  permit  system  to 
monitor  harvest  and  will  implement 
steps  to  limit  harvest  where 
conservation  is  needed.  All  tribal 
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regulations  vfih  be  enforced  by  tribal 
fish  and  game  officers. 

On  reservation,  the  Tribal  Community 
proposes  a  hunting  season  for  the  above- 
mentioned  species  beginning  on  the 
earliest  possible  opening  date  and 
closing  March  9,  2004.  The  Swinomish 
manage  harvest  by  a  report  card  permit 
system,  and  we  anticipate  harvest  will 
be  similar  to  that  expected  off 
reservation. 

We  believe  the  estimated  harvest  by 
the  Swinomish  will  be  minimal  and  will 
not  adversely  affeqt  migratory  bird 
populations.  We  propose  to  approve  the 
Tribe's  requested  2003-04  special 
migratory  bird  hunting  regulations. 

(w)  The  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washington  (Tribal  Members  and 
Nontribal  Hunters) 

The  Tulalip  Tribes  are  the  successors 
in  interest  to  the  Tribes  and  bands 
signatory  to  the  Treaty  of  Point  Elliott  of 
January  22, 1855.  The  Tulalip  Tribes' 
government  is  located  on  the  Tulalip 
Indian  Reservation  just  north  of  the  City 
of  Everett  in  Snohomish  County, 
Washington.  The  Tribes  or  individual 
tribal  members  own  all  of  the  land  on 
the  reservation,  and  they  have  full 
wildlife  management  authority.  All 
lands  within  the  boundaries  of  the 
Tulalip  Tribes  Reservation  are  closed  to 
nonmember  hunting  unless  opened  by 
Tulalip  Tribal  regulations. 

The  Tulalip  Tribes  proposed  tribal 
and  nontribal  hunting  regulations  for 
the  2003-04  season.  Migratory 
waterfowl  hunting  by  Tulalip  Tribal 
members  is  authorized  by  Tulalip  Tribal 
Ordinance  No.  67.  For  ducks, 
mergansers,  coot,  and  snipe,  the 
proposed  season  for  tribal  members 
would  be  from  September  15,  2003, 
through  February  29,  2004.  In  the  case 
of  nontribal  hunters  hunting  on  the 
reservation,  the  season  would  be  the 
latest  closing  date  and  the  longest 
period  of  time  allowed  under  final 
Pacific  Flyway  Federal  frameworks. 
Daily  bag  and  possession  limits  for 
Tulalip  Tribal  members  would  be  7  and 
14  ducks,  respectively,  except  that  for 
blue-winged  teal,  canvasback, 
harlequin,  pintail,  and  wood  duck,  the 
bag  and  possession  limits  would  be  the 
same  as  those  established  in  accordance 
with  final  Federal  frameworks.  For 
nontribal  hunters,  bag  and  possession 
limits  would  be  the  same  as  those 
permitted  under  final  Federal 
frameworks.  Nontribal  members  should 
check  with  the  Tulalip  tribal  authorities 
regarding  additional  conservation 
measures  which  may  apply  to  specific 
species  managed  within  the  region. 
Ceremonial  hunting  may  be  authorized 


by  the  Department  of  Natural  Resources 
at  any  time  upon  application  of  a 
qualified  tribal  member.  Such  a  hunt 
must  have  a  bag  limit  designed  to  limit 
harvest  only  to  those  birds  necessary  to 
provide  for  the  ceremony. 

For  geese,  tribal  members  are 
proposed  to  be  allowed  to  hunt  from 
September  15,  2003,  through  February 
29.  2004.  Non-tribal  hunters  would  be 
allowed  the  longest  season  and  the 
latest  closing  date  permitted  for  Pacific 
Flyway  Fe.deral  frameworks.  For  tribal 
himters,  the  goose  daily  bag  and 
possession  limits  would  be  7  and  14, 
respectively,  except  that  the  bag  limits 
for  brant,  cackling  Canada  geese,  and 
dusky  Canada  geese  would  be  those 
established  in  accordance  with  final 
Federal  frameworks.  For  nontribal 
hunters  hunting  on  reservation  lands, 
the  daily  bag  and  possession  limits 
would  be  those  established  in 
accordance  with  final  Federal 
frameworks  for  the  Pacific  Flyway.  The 
Tulalip  Tribes  also  set  a  maximum 
annual  bag  limit  for  those  tribal 
members  who  engage  in  subsistence 
hunting  of  365  ducks  and  365  geese. 
All  hunters  on  Tulalip  Tribal  lands 
are  required  to  adhere  to  shooting  hour 
regulations  set  at  one-half  hour  before 
sunrise  to  sunset,  special  tribal  permit 
requirements,  and  a  number  of  other 
tribal  regulations  enforced  by  the  Tribe. 
Nontribal  hunters  16  years  of  age  and 
older,  hunting  pursuant  to  Tulalip 
Tribes'  Ordinance  No.  67,  must  possess 
a  valid  Federal  Migratory  Bird  Hunting 
and  Conservation  Stamp  and  a  valid 
State  of  Washington  Migratory 
Waterfowl  Stamp.  Both  stamps  must  be 
validated  by  signing  across  the  face  of 
the  stamp. 

Although  the  season  length  requested 
by  the  Tulalip  Tribes  appears  to  be  quite 
liberal,  harvest  information  indicates  a 
total  take  by  tribal  and  nontribal  hunters 
under  1,000  ducks  and  500  geese, 
annually. 

We  propose  approval  of  the  Tulalip 
Tribe's  request  for  the  above  seasons. 
We  request  that  harvest  be  monitored 
closely  and  regulations  be  reevaluated 
for  futiu-e  years  if  harvest  becomes  too 
great  in  relation  to  population  numbers. 

(x)  Upper  Skagit  Indian  Tribe,  Sedro 
WooUey.  Washington  (Tribal  Members 
Only) 

The  Upper  Skagit  Indian  Tribe  and 
the  Service  have  cooperated  to  establish 
special  regulations  for  migratory  game 
birds  since  2001.  The  Tribe  has 
jurisdiction  over  lands  within  Skagit, 
Island,  and  Whatcom  Counties, 
Washington.  Tribal  hunters  are  issued  a 
harvest  report  card  that  will  be  shared 
with  the  State  of  Washington. 


For  the  2003-04  duck  season,  the 
Tribe  requests  a  season  of  November  1 , 

2003,  and  ending  February  8,  2004.  The 
Tribe  proposes  a  daily  bag  limit  of  15 
with  a  possession  limit  of  20.  The  coot 
daily  bag  limit  is  20  with  a  possession 
limit  of  30. 

The  Tribe  proposes  a  goose  season 
from  November  1,  2003,  to  February  8, 

2004,  with  a  daily  bag  limit  of  seven 
geese  and  five  brant.  The  possession 
limit  for  geese  and  brant  are  seven  and 
five,  respectively. 

The  Tribe  proposes  a  mourning  dove 
season  between  September  1  to 
December  31.  2003,  with  a  daily  bag 
limit  of  1 2  and  possession  limit  of  20. 

The  anticipated  migratory  bird 
harvest  under  this  proposal  would  be 
100  ducks,  5  geese,  2  brant,  and  10 
coots.  Tribal  members  must  have  the 
trib^  identification  and  harvest  report 
card  on  their  person  to  hunt.  Tribal 
members  hunting  on  the  Reservation 
will  observe  all  basic  Federal  migratory 
bird  hunting  regulations  found  in  50 
CFR,  except  shooting  hours  would  be 
one-half  hour  before  official  sunrise  to 
one-half  hour  after  official  sunset. 

The  Service  proposes  to  approve  the 
request  for  special  migratory  bird 
hunting  regulations  for  the  Upper  Skagit 
Indian  Tribe.  We  request  that  the  Tribe 
closely  monitor  harvest  of  this  special 
migratory  bfrd  himting  season. 

(yl  Wampanoag  Tribe  of  Gay  Head. 
Aquinnah,  Massachusetts  (Tribal 
Members  Only) 

The  Wampanoag  Tribe  of  Gay  Head  is 
a  federally-recognized  Tribe  located  on 
the  island  of  Martha's  Vineyard  in 
Massachusetts.  The  Tribe  has 
approximately  560  acres  of  land,  which 
it  manages  for  wildlife  through  its 
natural  resources  department.  The  Tribe 
also  enforces  its  own  wildlife  laws  and 
regulations  through  the  natural 
resources  department. 

For  the  2003-04  season,  the  Tribe 
proposes  a  duck  season  of  November  1 , 
2003,  to  February  28,  2004.  The  Tribe 
proposes  a  daily  bag  limit  of  six  birds, 
which  could  include  no  more  than  two 
hen  mallards,  two  black  ducks,  two 
mottled  ducks,  one  fulvous  whistling 
duck,  four  mergansers,  three  scaup,  one 
hooded  merganser,  two  wood  ducks, 
one  canvasback,  two  redheads,  and  one 
pintail.  The  season  for  harlequins  would 
be  closed.  The  Tribe  proposes  a  teal 
(green-winged  and  blue)  season  of 
October  18,  2003,  to  January  31,  2004. 
A  daily  bag  limit  of  six  teal  would  be 
in  addition  to  the  daily  bag  limit  for 
ducks. 

For  sea  ducks,  the  Tribe  proposes  a 
season  between  October  18.  2003,  and 
February  28,  2004,  with  a  daily  bag  limit 
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of  seven,  whi  ch  could  include  no  more 
than  one  hen  eider  and  four  of  any  one 
species  luiles  s  otherwise  noted  above. 

For  geese,  t  he  Tribe  requests  a  season 
between  September  13  to  September  27, 
2003,  and  Ncivember  1,  2003,  through 
February  28,  2004,  with  a  daily  bag  limit 
of  5  Canada  aeese  during  the  first  period 
and  3  Canada  geese  during  the  second 
period.  They  propose  a  daily  bag  limit 
of  15  snow  geese. 

For  woodcpck,  the  Tribe  proposes  a 
n  October  18  and 
2003,  with  a  daily  bag 


season  betwi 
November  2 
limit  of 

The  Tribe 
tribal  hunter 
be  no  more 


urrently  has  22  registered 
and  estimates  harvest  to 
an  40  geese,  50  mallards, 
50  teal,  50  blick  ducks,  and  50  of  all 
other  species  combined.  Tribal  members 
hunting  on  tlje  Reservation  will  observe 
all  basic  Fediral  migratory  bird  himting 
regulations  found  in  50  CFR  part  20. 
Hunters  will  pe  required  to  register  with 
the  HIP  prog 

The  Servicfe  proposes  to  approve  the 
request  for  special  migratory  bird 
himting  regulations  for  the  Wampanoag 
Tribe  of  Gay  Head. 

(z)  White  Ea^h  Band  ofOjibwe.  White 
Earth,  Minn^ota  (Tribal  Members  Only) 

The  White  Earth  Band  ofOjibwe  is  a 
federally-recpgnized  tribe  located  in 
northwest  Minnesota  and  encompasses 
all  of  Mahnomen  County  and  parts  of 
Becker  and  Qearwater  Counties.  The 
reservation  employs  conservation 
officers  to  enforce  migratory  bird 
regulations. '  'he  Tribe  and  the  Service 
first  cooperal  ed  to  establish  special 
tribal  regulations  in  1999. 

For  the  20d3-04  migratory  bird 
himting  seas(  )n,  the  White  Earth  Band  of 
Ojibwe  requ«  st  a  duck  and  merganser 
season  to  stait  September  13  and  end 
December  14^  2003.  For  ducks,  they 
request  a  daily  bag  limit  of  10  including 
no  more  thaij^2  mallards  and  2 
canvasback.  The  merganser  daily  bag 
limit  would  be  5  with  no  more  than  2 
hooded  mergansers.  For  geese,  the  Tribe 
proposes  a  September  1  to  December  14, 
2003,  season  with  a  daily  bag  limit  of 
five  geese. 

For  coots,  >  love,  rail,  woodcock,  and 
snipe,  the  Tr  be  proposes  a  September  7 
to  December  31,  2003,  season  with  daily 
bag  limits  of  20  coots,  25  doves,  25  rails, 
10  woodcock,  and  10  snipe.  Shooting 
hours  are  om  (-half  hour  before  sunrise  to 
one-half  hou  r  after  sunset.  Nontoxic 
shot  is  requii  ed. 

Based  on  f  ast  harvest  surveys,  the 
Tribe  anticip  ates  harvest  of  1 ,000  to 
2,000  Canada  geese  and  1,000  to  1,500 
ducks.  The  White  Earth  Reservation 
Tribal  Counc  il  employs  four  full-time 


Conservation  Officers  to  enforce 
migratory  bird  regulations. 

We  propose  to  approve  the  White 
Earth  Band  of  Ojibwe's  requested  2003- 
04  special  migratory  bird  hunting 
regulations  for  this  year. 

(aa)  White  Mountain  Apache  Tribe,  Fort 
Apache  Indian  Reservation,  Whiteriver, 
Arizona  (Tribal  Members  and  Nontribal 
Hunters) 

The  White  Mountain  Apache  Tribe 
owns  all  reservation  lands,  and  the 
Tribe  has  recognized  full  wildlife 
management  authority.  The  White 
Mountain  Apache  Tribe  has  requested 
regulations  that  are  essentially 
unchanged  from  those  agreed  to  since 
the  1997-98  hunting  year. 

The  hunting  zone  for  waterfowl  is 
restricted  and  is  described  as:  the  length 
of  the  Black  River  west  of  the  Bonito 
Creek  and  Black  River  confluence  and 
the  entire  length  of  the  Salt  River 
forming  the  southern  boundary  of  the 
reservation;  the  White  River,  extending 
from  the  Canyon  Day  Stockman  Station 
to  the  Salt  River;  and  all  stock  ponds 
located  within  Wildlife  Management 
Units  4,  5.  6,  and  7.  Tanks  located  below 
the  Mogollon  Rim,  within  Wildlife 
Management  Units  2  and  3  will  be  open 
to  waterfowl  hunting  during  the  2003- 
04  season.  The  length  of  the  Black  River 
east  of  the  Black  River/Bonito  Creek 
confluence  is  closed  to  waterfowl 
hunting.  All  other  waters  of  the 
reservation  would  be  closed  to 
waterfowl  hunting  for  the  2003-04 
season. 

For  nontribal  and  tribal  hunters,  the 
Tribe  proposes  a  continuous  duck,  coot, 
merganser,  gallinule,  and  moorhen 
hunting  season,  with  an  opening  date  of 
October  11,  2003,  and  a  closing  date  of 
January  25,  2004.  The  Tribe  proposes  a 
separate  pintail  season,  with  an  opening 
date  of  October  11,  2003,  and  a  closing 
date  of  December  10,  2003.  The  season 
on  canvasback  is  closed.  The  Tribe 
proposes  a  daily  duck  (including 
mergansers)  bag  limit  of  seven,  which 
may  include  no  more  than  two 
redheads,  one  pintail  (when  open),  and 
seven  mallards  (including  no  more  than 
two  hen  mallards).  The  daily  bag  limit 
for  coots,  gallinules,  and  moorhens 
would  be  25,  singly  or  in  the  aggregate. 

For  geese,  the  Tribe  is  proposing  a 
season  from  October  11,  2003,  through 
January  25,  2004.  Hunting  would  be 
limited  to  Canada  geese,  and  the  daily 
bag  limit  would  be  three. 

Season  dates  for  band-tailed  pigeons 
and  mourning  doves  would  run 
concurrently  from  September  3  through 
September  17,  2003,  in  Wildlife 
Management  Unit  10  and  all  areas  south 
of  Y-70  in  Wildlife  Management  Unit  7, 


only.  Proposed  daily  bag  limits  for 
band-tailed  pigeons  and  mourning 
doves  would  be  3  and  10,  respectively. 

Possession  limits  for  the  above 
species  are  twice  the  daily  bag  limits. 
Shooting  hours  would  be  from  one-half 
hour  before  suiuise  to  sunset.  There 
would  be  no  open  season  for  sandhill 
cranes,  rails,  and  snipe  on  the  White 
Mountain  Apache  lands  under  this 
proposal.  A  number  of  special 
regulations  apply  to  tribal  and  nontribal 
hunters,  which  may  be  obtained  from 
the  White  Mountain  Apache  Tribe  Game 
and  Fish  Department. 

We  propose  to  approve  the 
regulations  requested  by  the  Tribe  for 
the  2003-04  season. 

(bb)  Yankton  Sioux  Tribe.  Marty,  South 
Dakota  (Tribal  Members  and  Nontribal 
Hunters) 

On  May  28,  2003,  the  Yankton  Sioux 
Tribe  submitted  a  waterfowl  himting 
proposal  for  the  2003-04  season.  The 
Yankton  Sioux  tribal  waterfowl  hunting 
season  would  be  open  to  both  tribal 
members  and  nontribal  hunters.  The 
waterfowl  hunting  regulations  would 
apply  to  tribal  and  trust  lands  within 
the  external  boundaries  of  the 
reservation. 

For  ducks. (including  mergansers)  and 
coots,  the  Yankton  Sioux  Tribe  proposes 
a  season  starting  October  9,  2003,  and 
running  for  the  maximum  amount  of 
days  allowed  under  the  final  Federal 
frameworks.  The  Tribe  indicated  that  if 
the  Service  decided  to  close  the 
canvasback  season,  the  Tribe  would 
dose  theirs.  Daily  bag  and  possession 
limits  would  be  6  ducks,  which  may 
include  no  more  than  5  mallards  (no 
more  than  2  hens],  1  canvasback  (if 
open),  2  redheads,  3  scaup,  1  pintail,  or 
2  wood  ducks.  The  bag  limit  for 
mergansers  is  5,  which  would  include 
no  more  than  1  hooded  merganser.  The 
coot  daily  bag  limit  is  15. 

For  geese,  the  Tribe  has  requested  a 
dark  geese  (Canada  geese,  brant,  white- 
fronts)  season  starting  October  29,  2003, 
and  closing  January  31,  2004.  The  daily 
bag  limit  would  be  three  geese 
(including  no  more  than  one  whitefront 
or  brant).  Possession  limits  would  be 
twice  the  daily  bag  limit. 

For  white  geese,  the  proposed  hunting 
season  would  start  October  29,  2003, 
and  run  for  the  maximum  amount  of 
days  allowed  under  the  final  Federal 
frameworks.  Daily  bag  and  possession 
limits  would  be  the  maximum  as  those 
allowed  under  Federal  frameworks. 

All  hunters  would  have  to  be  in 
possession  of  a  valid  tribal  license  while 
hunting  on  Yankton  Sioux  trust  lands. 
Tribal  and  nontribal  hunters  must 
comply  with  all  basic  Federal  migratory 
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bird  hunting  regulations  in  50  CFR  part 
20  pertaining  to  shooting  hours  and  the 
manner  of  taking.  Special  regulations 
established  by  the  Yankton  Sioux  Tribe 
also  apply  on  the  reservation. 

During  the  2002-03  hunting  season, 
the  Tribe  reported  that  65  nontribal 
hunters  took  350  Canada  geese,  25  light 
geese,  and  75  ducks.  One  hundred  and 
twenty-two  tribal  members  harvested 
less  than  50  geese  and  50  ducks. 

We  concur  with  the  Yankton  Sioux 
proposal  for  the  2003-04  hunting 
season. 

Public  Comment  Invited  -^ 

We  intend  that  adopted  final  rules  be 
as  responsive  as  possible  to  all 
concerned  interests  and,  therefore, 
desire  to  obtain  the  comments  and 
suggestions  of  the  public,  other 
governmental  agencies, 
nongovernmental  organizations,  and 
other  private  interests  on  these 
proposals.  However,  special 
circumstances  are  involved  in  the 
establishment  of  these  regulations, 
which  limit  the  amount  of  time  that  we 
can  allow  for  public  comment. 
Specifically,  two  considerations 
compress  the  time  in  which  the 
rulemaking  process  must  operate:  (1) 
The  need  to  establish  final  rules  at  a 
point  early  enough  in  the  summer  to 
allow  affected  State  agencies  to  adjust 
appropriately  their  licensing  and 
regulatory  mechanisms;  and  (2)  the 
unavailability,  before  mid-June,  of 
specific,  reliable  data  on  this  year's 
status  of  some  waterfowl  and  migratory 
shore  and  upland  game  bird 
populations.  Therefore,  we  believe  that 
to  allow  the  comment  period  past  the 
date  specified  in  DATES  is  contrary  to  the 
public  interest. 

The  Department  of  the  Interior's 
policy  is,  whenever  practicable,  to 
afford  the  public  an  opportunity  to 
participate  in  the  rulemaking  process. 
Accordingly,  we  invite  interested 
persons  to  submit  written  comments, 
suggestions,  or  recommendations 
regarding  the  proposed  regulations. 
Before  promulgation  of  final  migratory 
game  bird  hunting  regulations,  we  will 
take  into  consideration  all  comments 
received.  Such  comments,  and  any 
additional  information  received,  may 
lead  to  final  regulations  that  differ  from 
these  proposals.  We  invite  interested 
persons  to  participate  in  this  rulemaking 
by  submitting  written  conunents  to  the 
address  indicated  under  the  caption 
ADDRESSES.  You  may  inspect  comments 
received  on  the  proposed  annual 
regulations  during  normal  business 
hours  at  the  Service's  office  in  room 
4107,  4501  North  Fairfax  Drive, 
Arlington,  Virginia. 


Our  practice  is  to  make  comments, 
including  names  and  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstcmces,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  fix)m 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

For  each  series  of  proposed 
rulemakings,  we  will  establish  specific 
comment  periods.  We  will  consider,  but 
possibly  may  not  respond  in  detail  to, 
each  comment.  As  in  the  past,  we  will 
summarize  all  comments  received 
during  the  conunent  period  and  respond 
to  them  after  the  closing  date  in  the  final 
rules. 

NEPA  Consideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Environmental 
Protection  Agency  on  June  9,  1988.  We 
published  notice  of  availability  in  the 
Federal  Register  on  June  16,  1988  (53 
FR  22582).  We  published  our  Record  of 
Decision  on  August  18,  1988  (53  FR 
31341).  In  addition,  an  August  1985 
environmental  assessment  entitled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  address  indicated 
under  the  caption  ADDRESSES. 

In  a  proposed  rule  published  in  the 
April  30,  2001,  Federal  Register  (66  FR 
21298),  we  expressed  our  intent  to  begin 
the  process  of  developing  a'hew  EIS  for 
the  migratory  bird  hunting  program. 

Endangered  Species  Act  Consideration 

Prior  to  issuance  of  the  2003-04 
migratory  game  bird  hunting 
regulations,  we  will  consider  provisions 
of  the  Endangered  Species  Act  of  1973, 
as  amended,  (16  U.S.C.  1531-1543; 
hereinafter  the  Act)  to  ensure  that 
hunting  is  not  likely  to  jeopardize  the 
continued  existence  of  any  species 
designated  as  endangered  or  threatened 
or  modify  or  destroy  its  critical  habitat 


and  is  consistent  with  conservation 
programs  for  those  species. 
Consultations  under  Section  7  of  this 
Act  may  cause  us  to  change  proposals 
in  this  and  future  supplemental 
proposed  rulemaking  documents. 

Executive  Order  12866 

This  rule  is  economically  significant 
and  was  reviewed  by  the  Office  of 
Management  and  Budget  (0MB)  under 
Executive  Order  12866.  The  migratory 
bird  hunting  regulations  are 
economically  significant  and  are 
annually  reviewed  by  OMB  under 
Executive  Order  12866.  As  such,  a  cost/ 
benefit  analysis  was  prepared  in  1998 
and  is  further  discussed  below  under 
the  heading  Regulatory  Flexibility  Act. 
Copies  of  the  cost/benefit  analysis  are 
available  upon  request  from  the  address 
indicated  under  the  caption  ADDRESSES. 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  comments  on 
how  to  make  this  rule  easier  to      ' 
understand,  including  answers  to 
questions  such  as  the  following: 

(1)  Are  the  requirements  in  me  rule 
clearly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections? 

(5)  Is  the  description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule? 

(6)  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of  the 
Executive  Secretariat  and  Regulatory 
Affairs,  Department  of  the  Interior, 
Room  7229,  1849  C  Street  NW, 
Washington,  DC  20240.  You  may  also  e- 
mail  comments  to  this  address: 
Exsec@ios.  doi.gov. 

Regulatory  Flexibility  Act 

t 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  2003. 
The  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  smcdl  entities. 


47438 


Federal  Register / Vol.  68,  No.  153 /Friday.  August  8,  2003 / Proposed  Rules 


The  primary  source  of  information 
about  hurttei  expenditures  for  migratory 
game  bird  hi  nting  is  the  National 
Hunting  and  Fishing  Survey,  which  is 
conducted  a  5-year  intervals.  The 
Analysis  wa;  i  based  on  the  2001 
National  Hui  iting  and  Fishing  Survey 
and  the  U.S.  Department  of  Commerce's 
County  Busi  less  Patterns,  from  wrhich  it 
was  estimate  d  that  migratory  bird 
hunters  wou  d  spend  between  $470 
million  and  11.2  billion  at  small 
-businesses  ii  i  2003.  Copies  of  the 
Analysis  are  available  upon  request 
from  the  adciress  indicated  under  the 
caption  AOOrtESSES. 

Small  Busim  >ss  Regulatory  Enforcement 
Fairness  Act 

is 


This  rule 
U.S.C.  804(2 
Regulatory 
For  the 
has  an  annui  il 
SlOOmillior 
this  rule 
do  not  plan 
required  by 
exemption 


a  major  rule  under  5 
the  Small  Business 
^forcement  Fairness  Act. 
outlined  above,  this  rule 
effect  on  the  economy  of 
or  more.  However,  because 
establishes  hunting  seasons,  we 
defer  the  effective  date 
U.S.C.  801  under  the 
contained  in  5  U.S.C.  808  (1). 


reasc  ns 


10 


Paperwork 

We  exami 
the  Paperwo  rk 
-The  various 
reporting 
reguFations 
20,  Subpart 
formulation 
hunting  regiil 
has  approvei  1 
requirement ; 
Harvest  In 
assigned  c 
(expires  1 
is  used  to 
voluntary 
our  harvest 
game  birds 
these  popul^t 
approved 
requirement^ 
Harvest 
clearance 
07/31/2003) 
survey  is 
magnitude 
temporal  di 
the  portion 
population, 
conduct  or 
required  to 
information 
currently 


Leduction  Act 


fo  matic 
lei  trance : 
0/;  11/2004). 
pr  jvi 
m  tional 


i  led  these  regulations  under 

Reduction  Act  of  1995. 
recordkeeping  and 

imposed  under 
Established  in  50  CFR  part 

are  utilized  in  the 
3f  migratory  game  bird 
ations.  Specifically,  0MB 
the  information  collection 
of  the  Migratory  Bird 
on  Program  and 
number  1018-0015 
This  information 
de  a  sampling  frame  for 
surveys  to  improve 
( estimates  for  all  migratory 
order  to  better  manage 
ions.  0MB  has  also 
information  collection 
of  the  Sandhill  Crane 
and  assigned 
1018-0023  (expires 
The  information  from  this 
to  estimate  the 
the  geographical  and 
<  tribution  of  the  harvest,  and 

constitutes  of  the  total 

\  Federal  agency  may  not 

s  ponsor,  and  a  person  is  not 

pond  to,  a  collection  of 

unless  it  displays  a 

d  0MB  control  number. 
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Que  stionnaire  ; 
m  mber 
13)  1 
us(  id 
and 


va  1 
Unfunded  N  andates  Reform  Act 

We  have  c  etermined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  N  andates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 


will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local  or 
State  government  or  private  entities. 
Therefore,  this  rule  is  not  a  "significant 
regulatory  action"  under  the  Unfunded 
Mandates  Reform  Act. 

Civil  Justice  Reform— Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that  this 
rule  will  not  unduly  burden  the  judicial 
system  and  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630.  this  proposed  rule,  authorized  by 
the  Migratorj'  Bird  Treaty  Act.  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  otherwise 
unavailable  privileges  and,  therefore, 
reduce  restrictions  on  the  use  of  private 
and  public  property. 

Energy  Effects— Executive  Older  13211 

On  May  18,  2001.  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  While  this 
proposed  rule  is  a  significant  regulatory 
action  under  Executive  Order  12866.  it 
is  not  expected  to  adversely  affect 
energy  supplies,  distribution,  or  use. 
Therefore,  this  action  is  not  a  significant 
energy  action  and  no  Statement  of 
Energy  Effects  is  required. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  regarding  the 
hunting  of  migratory  birds,  and  we 
employ  guidelines  to  establish  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  process  allows  States  to  participate 


in  the  development  of  frameworks  from 
which  they  will  make  selections, 
thereby  having  an  influence  on  their 
own  regulations.  These  rules  do  not 
have  a  substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132. 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  Thus,  in 
accordance  with  the  President's 
memorandum  of  April  29.  1994, 
"Government-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175.  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects  on 
Indian  trust  resources.  However,  by 
virtue  of  the  tribal  proposals  contained 
in  this  proposed  rule,  we  have 
consulted  with  all  the  tribes  affected  by 
this  rule. 

List  of  Subjects  in  50  CFR  Part  20 

Exports.  Hunting.  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Based  on  the  results  of  soon-to-be- 
completed  migratory  game  bird  studies, 
and  having  due  consideration  for  any 
data  or  views  submitted  by  interested 
parties,  this  proposed  rulemaking  may 
result  in  the  adoption  of  special  hunting 
regulations  for  migratory  birds 
beginning  as  early  as  September  1.  2003. 
on  certain  Federal  Indian  reservations, 
off-reservation  trust  lands,  and  ceded 
lands.  Taking  into  account  both 
reserved  huntihg  rights  and  the  degree 
to  which  tribes  have  full  wildlife 
management  authority,  the  regulations 
only  for  tribal  members  or  for  both  tribal 
and  nontribal  members  may  differ  from 
those  established  by  States  in  which  the 
reservations,  off-reservation  trust  lands, 
and  ceded  lands  are  located.  The 
regulations  will  specify  open  seasons, 
shooting  hours,  and  bag  and  possession 
limits  for  rails,  coot,  gallinules 
(including  moorhen),  woodcock, 
common  snipe,  band-tailed  pigeons, 
mourning  doves,  white-winged  doves, 
ducks  (including  mergansers),  and 
geese. 
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The  rules  that  eventually  will  be 
promulgated  for  the  2003-04  hunting 
season  are  authorized  under  the 
Migratory  Bird  Treaty  Act  (MBTA)  of 
July  3,  1918  (40  Stat.  755;  16  U.S.C.  703 
et  seq.),  as  amended.  The  MBTA 
authorizes  and  directs  the  Secretary  of 
the  Interior,  having  due  regard  for  the 


zones  of  temperature  and  for  the 
distribution,  abimdance,  economic 
value,  breeding  habits,  and  times  and 
lines  of  flight  of  migratory  game  birds, 
to  determine  when,  to  what  extent,  and 
by  what  means  such  bfrds  or  any  part, 
nest,  or  egg  thereof  may  be  taken, 
hunted,  captured,  killed,  possessed. 


sold,  purchased,  shipped,  carried, 
exported,  or  transported. 

Dated:  July  30.  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wiidlife  and 
Parks. 

[FR  Doc.  03-20290  Filed  8-7-03;  8:45  am) 
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RULES  GOING  INTO 
EFFECT  AUGUST  8,  2003 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestic  and 
imported,  marketed  in 
United  States;  minimum 
quality  and  handling 
standards;  published  8-7-03 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  pollock; 
published  7-9-03 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  pool  operators  and 
commodity  trading  advisors: 
Registration  exemption  and 

other  regulatory  relief; 

published  8-8-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Califomia;  published  7-9-03 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities; 

2,6-piisopropylnaphthalene; 
published  8-8-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Fixed  satellite  sen^ices 
and  terrestrial  systems; 
Ku-Band  frequencies 
sharing;  published  6-9- 
03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  medicaid: 
Acute  care  hospital  inpatient 
and  long-term  care 


hospital  prospective 
payment  systems; 
published  6-9-03 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Chlortetracycline,  procaine 

penicillin,  and 

sulfamethazine;  published 

8-8-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Milwaukee  Hartx)r,  Wl; 
safety  zone;  published  8- 
8-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  standards: 
Transport  category 
airplanes- 
Lower  deck  service 
•   compartments; 
correction;  published  8- 
8-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agricultural  Marketing 

Service 

Potatoes  (Irish)  grown  in — 

Colorado;  comments  due  by 
8-12-03;  published  7-28- 
03  [FR  03-19130] 
Specified  marketing  orders; 

assessment  rates  increase; 

comments  due  by  8-11-03; 

published  7-25-03  [FR  03- 

18984] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Cattle  from  Mexico; 
tuberculosis  testing; 
comments  due  by  8-15- 
03;  published  6-16-03  (FR 
03-15113] 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Exotic  Newcastle  disease; 
quarantine  area 
designations- 
New  Mexico  and  Texas; 
comments  due  by  8-11- 
03;  published  6-11-03 
[FR  03-14723] 


AGRICULTURE 
DEPARTMENT 
Forest  Service 

National  Forest  System  land 
and  resource  management 
planning: 
Special  areas — 
Roadless  area 
conservatkjn;  comments 
due  by  8-14-03; 
published  7-15-03  [FR 
03-17419] 
Roadless  area 
conservatkjn;  Tor>gass 
National  Forest,  AK; 
comments  due  by  8-14- 
03;  published  7-15-03 
[FR  03-17420] 
Roadless  area 
conservatkjn;  Tongass 
National  Forest,  AK; 
correction;  comments 
due  by  8-14-03; 
published  7-17-03  [FR 
C3- 17420] 
National  Forest  System  lands; 
special  uses: 
Cabin  User  Fee  Faimess 
Act- 
Recreation  residence  lots 
appraisal  procedures 
and  recreation 
residence  uses 
management;  comments 
due  by  8-11-03; 
published  5-13-03  [FR 
03-11695] 
Recreation  residerx;es 
management  and  fee 
assessment;  comments 
due  by  8-11-03; 
published  5-13-03  [FR 
03-11694] 
State  and  private  forestry 
assistance: 

Forest  Land  Enhancement 
Program:  comments  due 
by  8-8-03;  published  6-9- 
03  [FR  03-14259] 
AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 
Program  regulations: 
Value-added  producer 
grants  and  agricultural 
innovation  centers; 
comments  due  by  8-12- 
03;  published  6-13-03  [FR 
03-14840] 
AGRICULTURE 
DEPARTMENT 
Natural  Resources 
Conservation  Service 
Support  activities: 
Technical  service  provider 
assistance;  comments  due 
by  8-8-03;  published  7-9- 
03  [FR  03-17260] 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 


Value-added  producer 
grants  and  agricultural 
innovation  centers; 
comments  due  by  8-12- 
03;  published  6-13-03  (FR 
03-14840) 

AGRICULTURE 

DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Guaranteed  Rural  Rental 
Housing  Program; 
comments  due  by  8-11- 
03;  published  6-10-03  [FR 
03-14480] 
Value-added  producer 
grants  and  agricultural 
innovation  centers: 
comments  due  by  8-12- 
03;  published  6-13-03  (FR 
03-14840] 

AGRICULTURE 

DEPARTMENT 

Rural  Utilities  Service 

Program  regulations 
Value-added  producer 
grants  and  agricultural 
innovation  centers; 
comments  due  l)y  8-12- 
03;  published  6-13-03  [FR 
03-14840] 

AGRICULTURE 
DEPARTMENT 

Biodiesel  Fuel  Education 
Program;  administrative 
provisions;  comments  due 
by  8-14-03;  published  7-15- 
03  [FR  03-17851] 

Federal  assistance 
transactions;  general 
program  administration 
regulatk)ns;  comments  due 
by  8-15-03;  published  7-16- 
03  [FR  03-17777] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Endangered  and  threatened 
species: 

Sea  turtle  conservation 
requirements — 
Gulf  of  Mexico  and 
Atlantic  Ocean;  turtle 
excluder  devk»s; 
comments  due  by  8-14- 
03;  published  7-30-03 
[FR  03-19375] 
Fishery  conservation  and 
management: 
Atlantk;  highly  migratory 
species — 

Atlantic  bluefin  tuna; 
comments  due  by  8-8- 
03;  published  7-10-03 
[FR  03-17521] 
Magnuson-Stevens  Act 
provisions — 
(Domestic  fisfieries; 
exempted  fishing 
permits;  comments  due 
by  8-12-03;  published 
7-28-03  [FR  03-19147] 
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States  and 


West  Coast 

Western  Pacific 

fisiieries— 

Pacific  m^cl^erel; 
commerlts  due  by  8-13- 
03;  pubfshed  7-29-03 
[FR  03-19259] 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Potson  prevention  packaging; 
Child-resistatit  pacl^age 
requirements — 
Unit  dose  packaging; 
pass/fail  criterion; 
petition;  I  comments  due 
by  8-15-J03;  published 
6-16-03  |[FR  03-15064) 

DEFENSE  DE^RTMENT 

Acquisition  regulations: 
Activity  address  codes  in 

contract  njjmtjers; 

commentsidue  by  8-11- 

03;  puWisied  6-11-03  [FR 

03-14782)1 
ENVIRONMEMTAL 
PROTECTION  AGENCY 
Air  pollution  control; 
State  operating  permits 

programs 


ments  due  by 
ubiished  7-9-03 
7338) 
mentation 


ments  due  by 
ished  7-16- 
17972) 

ments  due  by 
isiied  7-9-03 


Texas;  o 
8-8-03; 
[FR  03- 
Air  quality  imi 
plans;  approk/al  and 
promulgatlori;  various 
States: 
California; 
8-15-03 
.   03  [FR 
Georgia;  coi 
8-8-03; 
[FR  03-1 
Maryland;  c4mn>ents  due  by 
8-8-03;  piidished  7-9-03 
[FR  03-17fe40) 
New  York;  qomments  due 
by  8-15-03;  published  7- 
16-03  [FR|  03-18003) 
Texas;  comiiients  due  by  8- 
,        8-03;  pubished  7-9-03 

[FR  03-17^39) 
Pesticides;  tolerances  in  food, 
animal  feed?,  and  raw 
agncultural  4ommodities: 
Methoprenej  comments  due 
by  8-11-oi;  published  6- 
11-03  [FR  03-14330] 
Water  poHutiofj  control: 
Pollutants  analysis  test 
procedure^;  guidelines — 
Detection  and  quantitation 
procedii^es;  and 
detection  and 
quantitafion  concepts 
assessitient;  techncal 
support  i  document; 
commertts  due  by  8-15- 
03;  pubilshed  7-16-03 
[FR  03-(l7875] 

FEDERAL 

COMMUNICAtlONS 

COMMISSION 

Common  cam0r  services: 


Federal-State  Joint  Board 
on  Universal  Service — 
Deployment  and 
subscrlbership 
promotion  In  unserved 
and  underserved  areas, 
including  tribal  ar>d 
insular  areas;  comments 
due  by  8-15-03; 
published  7-16-03  [FR 
03-17568] 
PractKe  and  procedure: 
Wireless  telecommunications 
servk:es — 

Communications  facilities 
and  historic  properties; 
nationwide 
•  programmatic 
agreement;  comments 
due  by  8-8-03; 
published  ^9-03  [FR 
03-17415) 
Radk)  stations;  table  of 
assignments: 
Pennsylvania;  comments 
due  by  8-14-03;  published 
7-7-03  [FR  03-16962] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Food  tor  human  consumption: 
Current  good  manufacturing 

practk^s 

Dietary  supplements  and 
dietary  supplement 
Ingredients;  comments 
due  by  8-11-03; 
published  5-19-03  [FR 
03-12366) 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Drawbndge  operations: 
New  Jersey;  comments  due 
by  8-11-03;  published  6- 
11-03  [FR  03-14799) 
Navigation  akJs: 
Tecbnkal  information 
affecting  buoys,  sound 
signals,  International  rules 
at  sea,  communications 
procedures,  and  large 
navigational  buoys; 
revlsk)n;  comments  due 
by  8-12-03;  published  5- 
14-03  [FR  03-11987) 
Correction;  comments  due 
by  8-12-03;  published 
5-22-03  [FR  C3-11987] 
Ports  and  waterways  safety: 
Arthur  Kill,  NJ  and  NY; 

regulated  navigation  area; 
.     comments  due  by  8-15- 
03;  published  7-16-03  [FR 
03-17906] 
Beverly  Hart>or,  MA;  safety 
zone;  comments  due  by 
8-8-03;  published  7-9-03 
[FR  03-17367) 
Cuyahoga  River,  Cleveland, 
OH;  safety  zone; 


comments  due  by  8-15- 
03;  pubMshed  7-16^03  [FR 
03-17908) 
Puget  Sound,  WA; 
protection  of  large 
passenger  vessels; 
security  and  safety  zones; 
comments  due  by  8-14- 
03;  published  7-15-03  [FR 
03-17723) 

HOMELAND  SECURITY 
DEPARTMENT 

Support  Anti-Terrorism  by 
Fostering  Effective 
Technologies  Act  of  2002 
(SAFETY  Act); 
Implementation;  comments 
due  by  8-11-03;  published 
7-11-03  [FR  03-17561] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 

species: 

Missouri  bladderpod; 
comments  due  by  8-11- 
03;  published  6-10-03  [FR 
03-14355) 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Kentucky;  comments  due  by 

8-15-03;  published  7-16- 

03  [FR  03-17967) 

West  Virginia;  comments 
due  by  8-15-03;  published 
7-31-03  [FR  03-19436) 

JUSTICE  DEPARTMENT 

Prisons  Bureau 

Inmate  control,  custody,  care, 
etc.: 
Release  transportation 

regulations;  clarlfkation; 

comments  due  by  8-8-03; 

published  6-9-03  [FR  03- 

14380) 

NUCLEAR  REGULATORY 
COMMISSION 

Radioactive  material; 

packaging  and 

transportatran: 

Safe  transportation 
regulations;  public 
meeting;  comments  due 
by  8-8-03;  published  6-26- 
03  [FR  03-16175] 

PERSONNEL  MANAGEMENT 
OFFICE 

Employment: 
Homeland  Security  Act  of 
2002;  implementation — 

Severe  shortage  of 

candkjates  and  critk^al 

hiring  needs; 

GovemmentwkJe  human 
.  resources  flexibilities 

(direct-hire  authority. 


etc.);  comments  due  by 
8-12-03;  published  6-13- 
03  [FR  03-14971] 
Retirement: 
Honteland  Security  Act  of 

2002— 

Voluntary  early  retirement; 
comments  due  by  8-12- 
03;  published  6-13-03 
[FR  03-14970] 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Disability  earnings 
determinations;  comments 
due  by  8-8-03;  published 
6-9-03  [FR  03-14273] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Ammunitk>n  (except  small 
arms);  comments  due 
by  8-8-03;  published  7- 
25-03  [FR  03-18986] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certrfk:ation  and 
operations: 
DOD  commerical  air  carrier 

evaluators;  credentials; 

comments  due  by  8-11- 

03;  published  7-10-03  [FR 

03-17459] 
Airworthiness  directives: 
Bombardier;  comments  due 

by  8-8-03;  published  7-9- 

03  [FR  03-17319) 
Cessna;  comments  due  by 

8-8-03;  published  5-15-03 

[FR  03-12113) 
Domier;  comments  due  by 

8-8-03;  published  7-9-03 

[FR  03-17314] 

Empresa  Brasileira  de 
Aeronautrca,  S.A. 
(EMBRAER);  comments 
due  by  8-15-03;  published 
7-16-03  [FR  03-17951] 

Eurocopter  France; 
comments  due  by  8-11- 
03;  published  6-11-03  [FR 
03-14135] 

New  Piper  Aircraft,  Inc.; 
comments  due  by  8-11- 
03;  published  6-3-03  [FR 
03-13792] 

New  Piper  Aircraft,  Inc.; 
correction;  comments  due 
by  8-8-03;  published  7-21- 
03  [FR  C3-1 36501 

Piper  Aircraft,  Inc.; 

comments  due  by  8-8-03; 

published  6-4-03  [FR  03- 

13650] 
Airworthiness  standards: 
Special  conditkjns — 
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CenTex  Aerospace,  Inc.; 
Raytheon/Beech  Model 
58  airplane;  comments 
due  by  8-8-03; 
published  7-9-03  [FR 
03-17249] 
Class  D  airspace;  comments 
due  by  8-15-03;  published 
6-20-03  [FR  03-15676] 
Class  E  airspace;  comments 
due  by  8-15-03;  published 
6-20-03  [FR  03-15677) 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Household  goods 
transportation;  consumer 
protection  regulations; 
comments  due  by  8-11- 
03;  published  6-11-03  [FR 
03-14439) 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Child  restraint  systems — 
Improved  test  dummies, 
updated  test 
procedures,  and 
extended  child  restraints 
standards  for  children 


up  to  65  pounds; 
comments  due  by  8-8- 
03;  published  6-24-03 
[FR  03-14425] 
.  Child  restraint  systems — 
Child  restraint  anchorage 
systems;  comments  due 
by  8-11-03;  published 
6-27-03  [FR  03-15953) 
Tire  safety  information; 
correction;  comments  due 
by  8-11-03;  published  6- 
26-03  [FR  03-15875) 
Tires;  perfonmence 
requirements;  comments 
due  by  8-11-03;  published 
6-26-03  [FR  03-15874] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazard  communication 
requirements  changes; 
labels  and  placards 
specifications  for  materials 
poisonous  by  inhalation; 
revisions;  comments  due 
by  8-11-03;  published  6- 
11-03  [FR  03-14583] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes,  etc: 
Statutory  stock  options; 
comments  due  by  8-12- 


03;  published  6-9-03  [FR 
03-135811 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  Is  also 
available  online  at  http:// 
www  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  layvs  is  not 
publis'hed  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.titml.  Some  laws  may 
not  yet  be  available. 

H.R.  74/P.L.  108-€7 

To  direct  the  Secretary  of 
Agriculture  to  convey  certain 
land  In  the  Lake  Tahoe  Basin 


Management  Unit,  Nevada,  to 
the  Secretary  of  the  Intenor, 
in  trust  for  the  Washoe  Indian 
Tribe  of  Nevada  arKi 
Califomia.  (Aug.  1,  2003;  117 
Stat.  880) 

S.  128Q/P.L.  108-68 

To  amend  the  PROTECT  Act 
to  clarify  certain  volunteer 
liability.  (Aug.  1,  2003;  117 
Stat.  883) 

Last  List  August  1,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mall 
notification  service  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  tittp:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  sen^ice  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 
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Title  3— 

The  President 


47441 


Presidential  Documents 


Presidential  Determination  No.  2003-28  of  July  29,  2003 

Waiving  Prohibition  on  United  States  Military  Assistance  to 
Parties  to  the  Rome  Statute  Establishing  the  International 
Criminal  Court 


Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  vested  in  me  by  section  2007  of  the  American 
Servicemembers'  Protection  Act  of  2002  (the  "Act"),  title  II  of  Public  Law 
107-206  (22  U.S.C.  7421  et  seq.),  I  hereby: 

•  Determine  that  Albania,  Bosnia  and  Herzegovina,  Djibouti,  Mauritius,  and 
Zambia  have  each  entered  into  an  agreement  with  the  United  States  pursuant 
to  Article  98  of  the  Rome  Statute  preventing  the  International  Criminal 
Court  from  proceeding  against  U.S.  personnel  present  in  such  coimtries; 
and  ~ 

•  Waive  the  prohibition  of  section  2007(a)  of  the  Act  with  respect  to  these 
coimtries  for  as  long  as  such  agreement  remains  in  force. 

You  are  authorized  and  directed  to  report  this  determination  to  the  Congress 
and  to  publish  it  in  the  Federal  Register. 


u^ 


THE  WHITE  HOUSE, 
Washington.  July  29,  2003. 


(FR  Doc.  03-20503 
Filed  8-8-03;  8:45  am) 
Billing  code  4710-10-P 
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Presidential  Documents 


Presidential  Determination  No.  2003-29  of  August  4,  2003 

Presidential  Determination  Pursuant  to  Section  2(c)(1)  of  the 
Migration  and  Refugee  Assistance  Act  of  1962,  as  Amended 

Memorandum  for  the  Secretary  of  State 

Consistent  with  section  (2)(c)(l)  of  the  Migration  and  Refugee  Assistance 
Act  of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that 
it  is  important  to  the  national  interest  that  up  to  $26  million  be  made 
available  from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund 
for  a  contribution  to  the  United  Nations  Relief  and  Works  Agency  for  Pal- 
estine Refugees  in  the  Near  East  (UNRWA)  to  meet  unexpected,  urgent 
refugee  needs  in  the  West  Bank  and  Gaza. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority,  and  to  arrange  for  the  publication  of  this  memorandimi  in  the 
Federal  Register. 


t/^ 


THE  WHITE  HOUSE, 
Washington,  August  4,  2003. 


(FR  Doc.  03-20504 
Filed  ft-ft-03;  8:45  am] 
Billing  code  4710-10-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM260,  Special  Conditions  No. 
25-242-SC] 

Special  Conditions:  Dassault  Model 
Falcon  10  Series  Airplanes;  High 
Intensity  Radiated  Fields  (HIR^ 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Dassault  Model  Falcon  10 
series  airplanes.  These  airplanes,  as 
modified  by  Frederick  A.  Whitson,  will 
have  novel  and  unusual  design  featm^s 
when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  the  IS&S 
Digital  Air  Data  System.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  fi'om 
the  effects  of  high-intensity  radiated 
fields  (HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  provided  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  July  31,  2003. 
Comments  must  be  received  on  or 
before  September  10,  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM260. 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 


address.  All  comments  must  be  marked: 
Docket  No.  NM260.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Dunn,  FAA,  Airplane  and  Flight  Crew 
Interface  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-2799;  facsimile 
(425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  are  uimecessary  in  accordance 
with  14  CFR  11.38,  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance.  However,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  comments, 
data,  or  views.  The  most  helpful 
comments  reference  a  specific  portion  of 
the  special  conditions,  explain  the 
reason  for  any  recommended  change, 
and  include  supporting  data.  We  ask 
that  you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  persormel 
concerning  these  special  conditions. 
The  docket  is  available  for  public  •' 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  foi" 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 


proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  May  3,  2003.  Frederick  A. 
Whitson,  7700  Ouray  Road, 
Albuquerque,  NM  87120,  applied  to  the 
FAA,  Fort  Worth  Special  Certification 
Office,  for  a  supplemental  type 
certificate  (STC)  to  modify  certain 
Dassault  Model  Falcon  10  series 
airplanes.  These  airplanes  are  two- 
flightcrew,  two-engine  airplanes.  The 
proposed  modification  incorporates  the 
installation  of  an  IS&S  Digital  Air  Data 
System.  This  system  replaces  the 
equipment  originally  installed  in  these 
airplanes,  which  was  not  accurate 
enough  for  reduced  vertical  separation 
minimum  (RVSM)  requirements.  The 
information  presented  by  this 
equipment  is  flight  critical.  The  IS&S 
Digital  Air  Data  System  to  be  installed 
in  this  airplane  has  the  potential  to  be 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Frederick  A.  Whitson  must 
show  that  the  modified  Dassault  Model 
Falcon  10  series  airplanes,  as  changed, 
continue  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A33EU,  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  conunonly 
referred  to  as  the  "original  type 
certification  basis." 

The  regulations  incorporated  by 
reference  in  Type  Certificate  No.  A33EU 
include  14  CFR  part  25  dated  February 
1,  1964,  including  Amendments  Nos. 
25-1  through  25-20.  Type  Certificate 
A33EU  was  issued  September  20, 1973. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  modified  Dassault 
Model  Falcon  10  series  airplanes,  as 
modified  by  Frederick  A.  Whitson, 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 


I 
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the  airplane,  the  inununity  of  critical 
digital  avionics/electronics  and 
electrical  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airfi°ame  of 
the  field  strengths  indicated  in  the 
following  table  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 


Frequency 

Field  strength 
(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  

100  kHz-500  kHz .' 

500  kHz-2  MHz 

50 

50 

50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

50 

50 

2  MHz-30  MHz  

inn 

30MHZ-70MHZ  

70  MHz-100  MHz  

100  MHz-200  MHz  ... 
200  MHz-400  MHz  ... 
400  MHz-700  MHz  ... 

700  MHz-1  GHz 

1  GHz-2  GHz 

50 

50 

100 

100 

50 

100 

?nn 

2  GHz-4  GHz     

?nn 

4  GHz-6  GHz 

?nn 

6  GHz-8  GHz 

?nn 

8GHz-12GHz  

3nn 

12GHi-18GHz 

18GHZ-40GHZ  

200 
200 

The  field  strengths  are  expressed  in  terms 
of  peak  of  the  rcx)t-mean-square  (rms)  over 
the  cxjmplete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Dassault 


Model  Falcon  10  series  airplanes 
modified  by  Frederick  A.  Whitson  to 
include  an  IS&S  Digited  Air  Data 
System.  Should  Frederick  A.  Whitson 
apply  at  a  later  date  for  a  supplemental 
type  certificate  to  modify  any  other 
model  already  included  on  Type 
Certificate  No.  A33EU  to  incorporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  14  CFR  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  design 
features  on  the  Dassault  Model  Falcon 
10  series  airplanes.  It  is  not  a  rule  of 
general  applicability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airplane. 

The  substance  of  the  special 
conditions  for  these  airplanes  has  been 
subjected  to  the  notice  and  comment 
procedure  in  several  prior  instances  and 
has  been  derived  without  substantive 
change  fi-om  those  previously  issued. 
Because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  to 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certific:ation  basis  for 
Dassault  Model  Falcon  10  series 
airplanes  modified  by  Frederick  A. 
Whitson: 

1.  Protection  From  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated  fields 
external  to  the  airplane. 
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2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Functions:  Functions  whose 
failure  would  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  July  31, 
2003.  . 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Sendee. 
[FR  Doc.  03-20400  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-SW-17-AD;  Amendment 
39-13215;  AD  2003-08-51] 

RIN2120-AA64 

Airworthiness  Directives;  MD 
Helicopters,  Inc.  Model  369A,  D,  E,  H, 
HE,  HM,  HS,  F,  and  FF  Helicopters; 
Correction 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
Airworthiness  Directive  (AD)  2003-08- 
51  for  the  specified  MD  Helicopters,  Inc. 
helicopters  that  was  published  in  the 
Federal  Register  on  July  2,  2003  (68  FR 
39449).  The  AD  contains  an  incorrect 
part  number  (P/N).  In  all  other  respects, 
the  original  document  remains  the 
same. 

DATES:  Effective  July  17,  2003,  to  all 
persons  except  those  persons  to  v/hom 
it  was  made  immediately  effective  by 
Emergency  AD  2003-08-51,  issued  on 
April  15.  2003,  which  contained  the 
requirements  of  this  amendment. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Guerin,  Aviation  Safety  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5232',  fax 
(562)  627-5210. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
issued  a  final  rule  AD  2003-08-51,  on 
June  3,  2003  (68  FR  39449,  July  2,  2003). 
The  following  correction  is  needed: 

The  last  P/N  listed  in  paragraph  (c)  of 
the  AD  is  incorrectly  listed  as 
500P3500-70;  the  correct  P/N  is 
500P3500-701.  Therefore,  the  P/N 
needs  correcting. 


Since  no  other  part  of  the  regidatory 
information  has  been  revised,  the  final 
rule  is  not  being  republished. 

CoiTection  of  the  Publicadon 

■  Accordingly,  the  publication  on  July  2, 
2003  of  the  final  rule  (AD  2003-08-51), 
which  was  the  subject  of  FR  Dcx:.  03- 
16687,  is  corrected  as  follows: 

§39.13    [Corrected] 

■  On  page  39451,  in  the  second  column, 
paragraph  (c),  the  last  part  number, 
"500P350O-70,"  in  that  paragraph  is 
corrected  to  read  "500P3500-701". 

Issued  in  Fort  Worth,  Texas,  on  August  1, 
2003. 

Scott  A.  Horn, 

Acting  Manager,  I^otorcraft  Directorate, 
Aircraft  Certification  Service. 
[PR  Doc.  03-20237  Filed  8-e-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14856;  Airspace 
Docket  No.  03-AAL-O6] 

Establishment  of  Class  E  Airspace; 
Igiugig,  AK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Igiugig,  AK  to  provide 
adequate  controlled  airspace  to  contain 
aircraft  executing  two  new  Standard 
Instrument  Approach  Procedures 
(SLAP).  This  rule  results  in  new  Class  E 
airspace  upward  from  700  ft.  above  the 
ground  at  Igiugig,  AK. 

EFFECTIVE  DATE:  0901  UTC,  October  30, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derril  Bergt,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  email: 
DerriI.Bergt@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  May  5,  2003,  the  FAA 
proposed  to  revise  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
create  new  Class  E  airspace  upward 
from  700  ft.  above  the  surface  at  Igiugig, 
AK  (68  FR  23625).  The  action  was 
proposed  in  order  to  add  Class  E 
airspace  sufficient  in  size  to  contain 


aircraft  while  executing  two  new  SIAPs 
for  the  Igiugig  Airport.  The  new 
approaches  are  (1)  Area  Navigation- 
Global  Positioning  System  (RNAV  GPS) 
Runway  05  original,  and  (2)  RNAV 
(GPS)  Runway  23  original.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  public 
comments  have  been  received,  thus,  the 
rule  is  adopted  as  proposed. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  Airspace  Designations 
and  Reporting  Points,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  wall 
be  revoked  and  revised  subsequently  in 
the  Order. 

The  Rule 

This  revision  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Iguigig, 
Alaska.  This  additional  Class  E  airspace 
is  being  created  to  accomodate  aircraft 
executing  new  SIAPs  and  will  be 
depicted  on  aeronautical  charts  for  pilot 
reference.  The  intended  effect  of  this 
rule  is  to  provide  adequate  controlled 
airspace  for  IFR  operations  at  Igiugig 
Airport,  Igiugig,  Alaska. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regidations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


■  l.The 
part  71 

Authority:  49 
40120;  E.O.  108^ 
1963  Comp.,  p 


authority  citation  for  14  CFR 
contini  es  to  read  as  follows: 


ISC.  106(g),  40103,  40113, 
,  24  FR  9565.  3  CFR,  1959- 


3  89. 


§71.1     [Amended] 

■  2.  The  incorp  oration  by  reference  in  14 
CFR  71.1  of  Fe  ieral  Aviation 
Administratioi  Order  7400.9K,  Airspace 
Designations  a  id  Reporting  Points, 
dated  August  3D,  2002,  and  effective 
September  16,  ^002,  is  amended  as 
follows: 


Paragraph  6005 
upward  from  701 
surface  of  the  eafth 


AAL  AK  E5 

Igiugig  Airport.  ^iK 
(Lat.  59''19'27 

That  airspace 
feet  above  the  su  'face 
radius  of  the  Igii  gig 


Igi  igig,  AK  (New) 


Issued  in  And  orage 
Judith  G.  Heckl. 

Acting  Manager, 

Region. 

[FR  Doc.  03-204ft2 

BILUNG  CODE  4910-  13-P 


Class  E  airspace  extending 
feet  or  more  above  the 


N..long.  155''54'06'' W.) 
tending  upward  from  700 


(  X 


within  a  6.3-mile 
Airport. 


AK,  on  July  29,  2003. 
Air  Traffic  Division,  Alaskan 
Filed  8-8-03:  8:45  am] 


DEPARTMENl  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  7-J 

[Docket  No.  FAA-2003-14854;  Airspace 
Docket  No.  03-AAL-05] 

Establishment  of  Class  E  Airspace; 
Nelson  Lagooiji,  AK 

agency:  Feden  il  Aviation 
Administratior  (FAA),  DOT. 
action:  Final  r  lie. 


uite 


SUMMARY:  This 
E  airspace  at 
provide  adeq 
contain  aircrafi 
Standard  instrument 
Procedures  (Sl^P) 
Procedure  (DP 
Class  E  airspac^ 
above  the  grou 
EFFECTIVE  OATEt 
2003. 


action  establishes  Class 
son  Lagoon,  AK  to 

controlled  airspace  to 
executing  two  new 
Approach 
and  one  Departure 
This  rule  results  in  new 
upward  from  700  ft. 
id  at  Nelson  Lagoon,  AK. 
0901  UTC,  October  30, 


FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  email: 
DerriI.Bergt@faa.gov.  Internet  address: 
b  ftp  -.11  www.  alaska  faa  .gov/ at. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday.  May  5,  2003,  the  FAA 
proposed  to  revise  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
create  new  Class  E  airspace  upward 
from  700  ft.  above  the  surface  at  Nelson 
Lagoon,  AK  (68  FR  23626).  The  action 
was  proposed  in  order  to  add  Class  E 
airspace  sufficient  in  size  to  contain 
aircraft  while  executing  two  new  SIAPs 
and  one  new  DP  for  the  Nelson  Lagoon 
Airport.  The  new  approaches  are  (1) 
Area  Navigation-Global  Positioning 
System  (RNAV  GPS)  Runway  08 
original,  and  (2)  RNAV  (GPS)  Runway 
26  original  and  the  new  DP  is  the  Binal 
One  RNAV  Departure.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  public  comments  have  been 
received,, thus,  the  rule  is  adopted  as 
proposed. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400. 9K,  Airspace  Designations 
and  Reporting  Points,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  revoked  and  revised  subsequently  in 
the  Order. 

The  Rule 

This  revision  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Nelson 
Lagoon,  Alaska.  This  additional  Class  E 
airspace  is  being  created  to  accomodate 
aircraft  executing  new  SIAPs  and  will 
be  depicted  on  aeronautical  charts  for 
pilot  reference.  The  intended  effect  of 
this  rule  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Nelson  Lagoon  Airport,  Nelson  Lagoon, 
Alaska. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantia]  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  lOe(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5     Nelson  Lagoon,  AK  [New] 

Nelson  Lagoon  Airport,  AK 

(lat.  56°00'27"N.,  long.  161°09'37"  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Nelson  Lagoon  Airport. 
***** 

Issued  in  Anchorage,  AK,  on  July  29,  2003. 
Judith  G.  Heckl, 

Acting  Manager,  Air  Traffic  Division,  Alaskan 
Region. 
(FR  Doc.  03-20403  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-14855;  Airspace 
Docket  NO..03-AAL-04] 

Establishment  of  Class  E  Airspace; 
Pilot  Point,  AK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  nde. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Pilot  Point,  AK  to  provide 
adequate  controlled  airspace  to  contain 
aircraft  executing  two  new  Standard 
Instrument  Approach  Procedures  (SLAP) 
and  one  Departure  Procedure  (DP).  This 
rule  results  in  new  Class  E  airspace 
upward  from  700  ft.  and  1 ,200  ft.  above 
the  ground  at  Pilot  Point,  AK. 
EFFECTIVE  DATE:  0901  UTC,  October  30, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  email: 
Derril.Bergt@faa.gov.  Internet  address: 
http://www.alaska.faa.gov/at . 
SUPPLEMENTARY  INFORMATION: 

History 

On  Monday,  May  5,  2003,  the  FAA 
proposed  to  revise  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
create  new  Class  E  airspace  upward 
from  700  ft.  above  the  surface  at  Pilot 
Point,  AK  (68  FR  23624).  The  action  was 
proposed  in  order  to  add  Class  E 
airspace  sufficient  in  size  to  contain 
aircraft  while  executing  two  new  SIAPs 
and  one  new  DP  for  the  Pilot  Point 
Airport.  The  new  approaches  are  (1) 
Area  Navigation-Global  Positioning 
System  (RNAV  GPS)  Runway  25 
original,  and  (2)  RNAV  (GPS)  Runway 
07  original  and  the  new  DP  is  the  Zilko 
One  RNAV  Departure.  Interested  parties 
were  invited  to  participate  in  this 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal  to  the 
FAA.  No  public  comments  have  been 
received,  thus,  the  rule  is  adopted  as 
proposed. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  Airspace  Designations 
and  Reporting  Points,  dated  August  30, 


2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  revoked  and  revised  subsequently  in 
the  Order. 

The  Rule 

This  revision  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Pilot 
Point,  Alaska.  This  additional  Class  E 
airspace  is  being  created  to  accomodate 
aircraft  executing  new  SIAPs  and  will 
be  depicted  on  aeronautical  charts  for 
pilot  reference.  The  intended  effect  of 
this  rule  is  to  provide  adequate 
controlled  airspace  for  IFR  operations  at 
Pilot  Point  Airport,  Pilot  Point,  Alaska. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regxdatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  nde  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  Airspace 
Designations  and  Reporting  Points, 
dated  August  30,  2002,  and  effective 


September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AAL  AK  E5    Pilot  Point,  AK  [New] 

Pilot  Point  Airport,  AK 

(Lat.  57°34'49'N.,  long.  157°74'03'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Pilot  Point  Airport  and  that 
airspace  extending  upward  from  1,200  feet 
above  the  surface  within  an  area  bounded  by 
lat.  57''51'00'T*J.  long:  158°03'00'W.,  to  lat. 
57''51'00'T^.  long.  157°05'00'W..  to  lat. 
57°24'45'TM.  long.  15Z°05'00'%V.,  to  lat. 
57°24'45"N.  long.  158°03'00'W.,  to  the  point 
of  beginning. 


Issued  in  Anchorage,  AK,  on  July  29,  2003. 
Judith  G.  Heckl, 

Acting  Manager,  Air  Traffic  Division,  Alaskan 
Region. 
[FR  Doc.  03-20404  Filed  8-8-01;  8:45  am 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  Disclosures 
Regarding  Energy  Consumption  and 
Water  Use  of  Certain  Home  Appliances 
and  Other  Products  Required  Under 
the  Energy  Policy  and  Conservation 
Act  ("Appliance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

SUMMARY:  The  Federal  Trade 
Commission  ("Commission")  amends 
its  Appliance  Labeling  Rule  ("Rule")  by 
publishing  new  ranges  of  comparability 
to  be  used  on  required  labels  for 
standard  dishwashers.  The  Commission 
also  announces  that  the  current  ranges 
of  comparability  for  compact 
dishwashers,  central  air  conditioners, 
and  heat  pumps  will  remain  in  effect 
until  further  notice.  Finally,  the 
Commission  amends  the  portions  of 
Appendices  H  (Cooling  Performance 
and  Cost  for  Central  Air  Conditioners) 
and  I  (Heating  Performance  and  Cost  for 
Central  Air  Conditioners)  to  reflect  the 
ciurent  (2003)  Representative  Average 
Unit  Cost  of  Electricity. 
EFFECTIVE  DATE:  The  amandments 
announced  in  this  document  will 
become  effective  November  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome,  Attorney,  Division 
of  Enforcement,  Federal  Trade 
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Commission,  fVashington,  DC  20580 
(202-326-2886). 

SUPPLEMENTAFIY  INFORMATION:  The  Rule 
was  issued  by  the  Commission  in  1979, 
44  FR  66466  (^ov.  19, 1979),  in 
response  to  a  ( irective  in  the  Energy 
Policy  and  Coi  iservation  Act  of  1975 
("EPCA").'  The  Rule  covers  several 
categories  of  n  ajor  household 
appliances  inc  luding  dishwashers. 

The  Rule  re<  uires  manufactiuers  of  all 
covered  applis  nces  to  disclose  specific 
energy  consun  ption  or  efficiency 
information  (d  ^rived  from  the  DOE  test 
procedures)  at  the  point  of  sale  in  the 
form  of  an  "EnergyOuide"  label  and  in 
catalogs.  The  F  ule  requires 
manufactiuers  to  include,  on  labels  and 
fact  sheets,  an  jnergy  consiunption  or 
efficiency  figui  e  and  a  "range  of 
comparability.  '  This  range  shows  the 
highest  and  loi  i^est  energy  consumption 
or  efficiencies  or  all  comparable 
appliance  mod  els  so  consimiers  can 
compare  the  ei  ergy  consumption  or 
efficiency  of  ot  ler  models  (perhaps 
competing  braj  ids)  similar  to  the  labeled 
model.  The  Ru  e  also  requires 
manufacturers  lo  include,  on  labels  for 
some  products  a  secondary  energy 
usage  disclosuj  e  in  the  form  of  an 
estimated  anni  al  operating  cost  based 
on  a  specified  ■  )OE  national  average  cost 
for  the  fuel  the  appliance  uses. 

Section  305.1 1(b)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  certain  information 
annually  to  the  Commission  by 
specified  dates  for  each  product  type.^ 
These  reports,  vhich  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
annual  energy  ( lonsumption  or  energy 
efficiency  ratin  js  for  the  appliances 
derived  from  tc  sts  performed  piusuant 
to  the  DOE  test  procediu^s.  Because 
manufacturers  egularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  dri  )p  others,  the  data  base 
from  which  the  ranges  of  comparability 
are  calculated  i  >  constantly  changing. 
To  keep  the  rec  uired  information  on 
labels  consistei  t  with  these  changes,  the 
Commission  w  11  publish  new  ranges  if 
an  analysis  of  t  le  new  information 
indicates  that  t  le  upper  or  lower  limits 
of  the  ranges  he  ve  changed  by  more 
than  15%.  Othe  rwise,  the  Commission 


'he  statute  also  requires  the 
v  ("DOE")  to  develop  test 
Sure  how  much  energy  the 
to  determine  the  representative 
mer  pays  for  the  different  types 


'  42  U.S.C.  6294 
Department  of  Eneri  y 
procedures  that  mei  Sure 
appliances  use,  and 
average  cost  a  cons 
of  energy  available. 

^  Reports  for  dish  irashers 
for  central  air  Gondi|ioners 
lulv  1. 


are  due  June  1.  Reports 
and  heat  pumps  are  due 


will  publish  a  statement  that  the  prior 
ranges  remain  in  effect  for  the  next  year. 

I.  2003  Dishwasher  Ranges 

The  Commission  has  analyzed  the 
annual  data  submissions  for 
dishwashers.  The  data  submissions 
show  a  significant  change  in  the  low 
and  high  ends  of  the  range  of 
comparability  scale  for  standard 
models.  3  Accordingly,  the  Commission 
is  publishing  a  new  range  of 
comparability  for  standard  dishwashers 
in  Appendix  C2  of  the  Rule.  The  range 
for  compact  dishwashers  has  not 
changed  significantly.  The  new  range  of 
comparability  for  standard  dishwashers 
supersedes  the  current  range,  which  was 
published  on  July  19.  2002  (67  FR 
47443).  Manufacturers  of  these 
dishwashers  must  base  the  disclosures 
of  estimated  annual  operating  cost 
required  at  the  bottom  of  EnergyOuide 
labels  for  standard-sized  dishwashers  on 
the  2003  Representative  Average  Unit 
Costs  of  Energy  for  electricity  (8.41 
cents  per  kiloWatt-hour)  and  natural  gas 
(81.6  cents  per  therm)  that  were 
published  by  DOE  on  April  9,  2003  (68 
FR  17361)  and  by  the  Commission  on 
May  5,  2003  (68  FR  23584). 

n.  2003  Central  Air  Conditioner  and 
Heat  Pump  Information 

The  annual  submissions  of  data  for 
central  air  conditioners  and  heat  pumps 
have  been  made  to  the  Commission.  The 
ranges  of  comparability  for  central  air 
conditioners  and  heat  piunps  have  not 
changed  by  more  than  15%  from  the 
current  ranges  for  these  products. 
Therefore,  the  current  ranges  for  these 
products,  which  were  published  on 
September  16, 1996  (61  FR  48620),  will 
remain  in  effect  until  further  notice. 

in.  Cost  Figures  for  Central  Air 
Conditioner  and  Heat  Pump  Fact  Sheets 

The  Commission  is  amending  the  cost 
calculation  formulas  in  Appendices  H 
and  1  to  Part  305  that  manufacturers  of 
central  air  conditioners  and  heat  pumps 
must  include  on  fact  sheets  and  in 
directories  to  reflect  this  year's  energy 
costs  figures  published  by  DOE.  These 
routine  amendments  will  become 
effective  November  10,  2003. 


'  The  Commission's  classification  of  "Standard" 
and  "Compact"  dishwashers  is  based  on  internal 
load  capacity.  Appendix  C  of  the  Commission's 
Rule  defines  "Compact"  as  including  countertop 
dishwasher  models  with  a  capacity  of  fewer  than 
eight  (8)  place  settings  and  "Standard"  as  including 
portable  or  built-in  dishwasher  models  with  a 
capacity  of  eight  (8)  or  more  place  settings.  The 
Rule  requires  that  place  settings  be  determined  in 
accordance  with  appendix  C  to  10  CFR  part  430, 
subpart  B,  of  DOE's  energy  conservation  standards 
program. 


rv.  Administrative  Procedure  Act 

The  amendments  published  in  this 
notice  involve  routine,  technical  and 
minor,  or  conforming  changes  to  the 
labeling  requirements  in  the  Rule.  These 
technical  amendments  merely  provide  a 
routine  change  to  the  range  and  cost 
information  required  on  Energ3?Guide 
labels  and  fact  sheets.  Accordingly,  the 
Conunission  finds  for  good  cause  that 
public  comment  for  these  technical, 
procedural  amendments  is  impractical 
and  unnecessary  (5  U.S.C.  553(b)(A)(B) 
and  (d)). 

V.  Regulatory  Flexibility  Act 

.  The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603- 
604)  are  not  applicable  to  this 
proceeding  because  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Appliance 
Labeling  Rule.  These  technical 
amendments  merely  provide  a  routine 
change  to  the  range  information 
required  on  EnergyGuide  labels.  Thus, 
the  amendments  will  not  have  a 
"significant  economic  impact  on  a 
substantial  niunber  of  small  entities."  5 
U.S.C.  605.  The  Commission  has 
concluded,  therefore,  that  a  regulatory 
flexibility  analysis  is  not  necessary,  and 
certifies,  luider  Section  605  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  that  the  amendments 
aimounced  today  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

VI.  Paperwork  Reduction  Act 

In  a  June  13,  1988  notice  (53  FR 
22106),  the  Commission  stated  that  the 
Rule  contains  disclosure  and  reporting 
requirements  that  constitute 
"information  collection  requirements" 
as  defined  by  5  CFR  1320.7(c),  the 
regula'tion  that  implements  the 
Paperwork  Reduction  Act.''  The 
Commission  noted  that  the  Rule  had 
been  reviewed  and  approved  in  1984  by 
the  Office  of  Management  and  Budget 
("OMB")  and  assigned  OMB  Control  No. 
3084-0068.  OMB  has  reviewed  the  Rule 
and  extended  its  approval  for  its 
recordkeeping  and  reporting 
requirements  until  September  30,  2004. 
The  amendments  now  being  adopted  do 
not  change  the  substance  or  frequency 
of  the  recordkeeping,  disclosure,  or 
reporting  requirements  and,  therefore, 
do  not  require  further  OMB  clearance. 

List  of  Subjects  inlB  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  appliances,  Labeling, 


*44  U.S.C.  3501-3520. 


Federal  Register /Vol, 


68,  No.  154 /Monday, 


August  11,  2003 /Rules  and  Regulations  47451 


Reporting  and  recordkeeping 
requirements. 

■  Accordingly,  16  CFR  Part  305  is 
amended  as  follows: 

PART  305— {AMENDED] 

■  1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

■  2.  Appendix  C2  to  Part  305  is  revised 
to  read  as  follows: 

Appendix  C2  to  Part  305— Standard 
Dishwashers 

Range  Information 

"Standard"  includes  portable  or  built-in 
dishwasher  models  with  a  capacity  of  eight 
(8)  or  more  place  settings.  Place  settings  shall 
be  in  accordance  with  appendix  C  to  10  CFR 


part  430,  subpart  B.  Load  patterns  shall 
conform  to  the  operating  normal  for  the 
model  being  tested. 


Capacity 

Range  of  esti- 
mated annual 
energy  con- 
sumption 
(kWh/yr.) 

Low 

High 

Standard  

222 

653 

Cost  Information 

When  the  above  ranges  of  comparability 
are  used  on  EnergyGuide  labels  for  standard- 
sized  dishwashers,  the  estimated  annual 
operating  cost  disclosure  appearing  in  the 
box  at  the  bottom  of  the  labels  must  be 
derived  using  the  2003  Representative 
Average  Unit  Costs  for  electricity  (8.41c  per 
kiloWatt-hour)  and  natural  gas  (81.6c  per 


therm),  and  the  text  below  the  box  must 
identify  the  costs  as  such. 

■  3.  Section  2  of  Appendix  H  of  Part  305 
is  amended  as  follows: 

■  a.  By  removing  the  figure  "8.28e" 
wherever  it  appears  and  by  adding,  in  its 
place,  the  figure  "8.41c". 

■  b.  By  removing  the  figure  "12.42c" 
wherever  it  appears  and  by  adding,  in  its 
place,  the  figure  "12.62c"  in  the 
Example  after  the  formula. 

■  4.  In  section  2  of  Appendix  H  of  Part 
305  the  second  formula  is  removed  and 
the  first  and  third  formulas  are  revised  to 
read  as  follows: 

Appendix  H  to  Part  305 — Cooling 
Performance  and  Cost  for  Central  Air  • 

Conditioners 


Your  estimated  cost  = 


_  Listed  average  annual , 


operating  cost ' 


Your  cooling 
load  hours  *  * 

Tooo 


Your  electrical  rate 
in  cents  per  KWH 

SAW 


■  5.  In  section  2  of  Appendix  I  of  Part 
305,  the  text  is  amended  by  removing  the 
figure  "8.28(t"  wherever  it  appears  and 
by  adding,  in  its  place,  the  figure 
"8.41c".  In  addition,  the  Examples  and 
formulas  are  amended  by  removing  the 


figiue  "12.42C"  wherever  it  appears  and 

by  adding,  in  its  place,  the  figure 

"12.62c". 

■  6.  In  section  2  of  Appendix  I  of  Part 

305,  the  formula  is  revised  to  read  as 

follows  in  both  places  that  it  appears: 


Appendix  I  to  Part  305 — Heating 
Performance  and  Cost  for  Central  Air 
Conditioners 


Your  estimated  cost  =  Listed'annual  heating  cost  *  x 


Your  electrical  cost 
in  cents  per  KWH 

8.41c 


■  7.  Appendix  L  is  amended  by  revising 
Sample  Label  4  of  part  305  to  read  as 
follows: 
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Based  on  standard  U.S.  Government  tests 


ENERGYCUIDE 


Dishwasher 
Capacity:  Standard 


XYZ  Corporation 
Model(s)  MR328,  Xi12,  NAA83 


Compare  the  Energy  Use  of  this  Dishwasher 
with  Others  Before  You  Buy. 


This  Model  Uses 

500kWt)/year 


? 


Energy  use  (kWh/year)  range  of  all  similar  models 


Uses  Least 
222 


Uses  Most 


kWh/year  (kilowatt-hours  per  year)  is  a  measure  of  energy  (electricity)  use. 
Your  utility  company  uses  it  to  compute  your  bill.  Only  standard  size  dishwashers 
are  used  in  this  scale. 


Dishwashers  using  more  energy  cost  more  to  operate. 
This  model's  estimated  yearly  operating  cost  is: 


mv 


When  used  with  an  electric  water  heater 


When  used  with  a  natural  gas  water  heater 


Based  on  five  wash  loads  a  week  using  the  normal  cyde  and  a  2003  U.S.  Government  national 
average  cost  of  8.41c  per  kWh  for  etectridty  and  81 .6C  per  therm  for  natural  gas.  Your  actual 
operafing  cost  will  vary  depending  on  your  local  utility  rates  and  your  use  of  the  product. 

Sample  Label  4 


By  direction  of  the  Commission.  • 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  03-20372  Filed  8-8-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

19  CFR  Part  103 

RIN  1515-AD29 
[CBP  Decision  03-02] 

Confidentiality  of  Commercial 
Information 

AGEflCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Interim  rule;  solicitation  of 
comments. 

SUMMARY:  This  document  amends 
Chapter  I  of  Title  19  of  the  Code  of 
Federal  Regulations  on  an  interim  basis 
regarding  the  disclosure  procedures  that 
the  Bureau  of  Customs  and  Border 
Protection  (CBP)  follows  when 
commercial  information  is  provided  to 
CBP  by  a  business  submitter.  The 
predecessor  of  CBP — the  U.S.  Customs 
Service — as  a  component  of  the 
Treasury  Department,  had  followed 
these  procedures  consistent  with  a 
Department  of  the  Treasury  regulation 
that  implemented  an  Executive  Order 
setting  forth  the  procedure  for  the 
treatment  of  commercial  information. 
As  CBP  is  now  a  component  of  the 
Department  of  Homeland  Secimty,  CBP 
is  setting  forth  this  established  policy  in 
its  own  regulations. 
DATES:  This  interim  rule  is  effective 
August  11,  2003.  Comments  must  be 
received  on  or  before  October  10,  2003. 
ADDRESSES:  Written  comments  may  be 
addressed  to  the  Customs  and  Border 
Protection  Bureau,  Office  of  Regulations 
and  Rulings,  Attention:  Regiilations 
Branch,  1300  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20229.  Submitted 
comments  may  be  inspected  at  Customs 
and  Border  Protection  Bureau,  799  9th 
Street,  NW.,  Washington,  DC  during 
regular  business  hours.  Arrangements  to 
inspect  submitted  comments  should  be 
made  in  advance  by  calling  Mr.  Joseph 
Clark  at  (202)  572-8768. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Roman  Stimip,  Chief,  Disclosure 
Law  Branch,  Office  of  Regulations  and 
Rulings,  (202)  572-8720. 
SUPPLEMENTARY  INFORMATION: 


Background 

The  regulations  of  the  Bureau  of 
Customs  and  Border  Protection  (CBP), 
regarding  information  requested 
pursuant  to  the  Freedom  of  Information 
Act  (FOIA),  5  U.S.C.  552,  as  amended, 
are  set  forth  in  part  103  of  Chapter  I  of 
Title  19  of  the  Code  of  Federal 
Regulations  (19  CFR  part  103).  These 
regulations  were  the  regulations  of  the 
former  U.S.  Customs  Service  (Customs). 
As  a  component  of  the  Department  of 
the  Treasury,  Customs  supplemented  its 
regulations  with  the  Department  of  the 
Treasury  regulations' (foimd  at  31  CFR . 
part  1)  regarding  public  access  to 
records.  Section  1.6  of  the  Department 
of  the  Treasury  regulations  (31  CFR  1.6) 
concerns  the  treatment  of  information 
denominated  as  "business  information". 
This  section  provides  that  such 
information  provided  to  the  Department 
of  the  Treasury  by  a  "business 
submitter"  shall  not  be  disclosed 
pursuant  to  a  FOIA  request  except  in 
accordance  with  the  provisions  of  the 
section.  Part  103  of  19  CFR  does  not 
have  a  similar  provision  and  Customs 
followed  the  Department  of  the 
Treasury's  disclosure  procedure  set 
forth  in  31  CFR  1.6  since  it  was 
promulgated  in  1987. 

Section  1.6  was  promulgated  in 
accordance  with  Executive  Order  12600 
of  June  23,  1987,  52  FR  23781,  3  CFR 
part  1987,  235,  23  Weekly  Comp.Pres: 
Doc.  727.  Executive  Order  12600 
ordered  the  head  of  each  Executive 
department  to  issue  a  predisclosure 
notification  procedure  for  FOIA  requests 
concerning  confidential  commercid 
information. 

On  March  1,  2003,  Customs  was 
transferred  from  the  Treasury 
Department  to  the  new  Department  of 
Homeland  Security  (DHS).  Pub.  L.  107- 
296,  6  U.S.C.  133,  116  Stat.  2135.  DHS 
published  procedures  for  the  public  on 
how  to  obtain  information  from  DHS  in 
an  interim  rule  published  in  the  Federal 
Register  (68  FR  4055)  on  January  27, 
2003.  Under  this  rule,  established  at  6 
CFR,  Chapter  I,  part  5,  the  DHS  FOIA 
provisions  apply  to  all  Department 
components  transferred  to  the  DHS, 
except  to  the  extent  that  such 
component  has  adopted  separate 
guidance  under  the  FOIA  (6  CFR 
5.1(a)(2)). 

The  DHS  FOIA  regulation  at  6  CFR 
5.8(c)  provides  that  a  submitter  of 
business  information  will  use  good-faith 
efforts  to  designate,  by  appropriate 
markings,  either  at  the  time  of 
submission  or  at  a  reasonable  time 
thereafter,  any  portions  of  its 
submission  that  it  considers  to  bie 
protected  from  disclosure  under 


exemption  4  of  the  FOIA.  (Exemption  4 
of  the  FOIA  protects  trade  secrets  and 
commercial  or  financial  information 
that  is  privileged  or  confidential.)  The 
regulations  go  on  to  say  that,  before 
business  information  will  be  released, 
notice  will  be  provided  to  business 
submitters  whenever  (1)  a  FOIA  request 
is  made  that  seeks  the  business 
information  that  has  been  designated  in 
good-faith  as  confidential,  or  (2)  the 
DHS  component  agency  has  reason  to 
believe  the  information  may  be 
protected  from  disclosure.  When  notice 
is  provided,  the  submitter  will  be 
required  to  submit  a  detailed  written 
statement  specifying  the  groimds  for 
withholding  any  portion  of  the 
information  and  must  show  why  the 
information  is  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  or  confidential. 

Customs,  in  accordance  with  the 
Treasury  Regulations  (31  CFR  1.6),  had 
not  required  business  submitters  to 
designate  information  as  protected  from 
disclosure  as  privileged  or  confidential 
under  exemption  4  of  the  FOIA  for  the 
agency  to  not  disclose  "commercial 
information",  defined  as  trade  secret, 
commercial,  or  financial  information 
obtained  from  a  person.  The  Treasury 
regxilations  provide  that  a  component  of 
the  Treasiny  Department  can  determine 
for  itself  that  information  it  receives 
from  business  submitters  will  not  be 
disclosed  pursuant  to  a  FOIA  request.  If 
the  agency  determines  the  information 
is  confidential,  it  can  protect  the 
information  as  confidential  without 
notifying  the  business  submitter  that  a 
FOIA  request  has  been  received. 

For  example.  Customs  routinely 
considered  commercial  information 
appearing  on  entry  documents  as 
confidential  and  privileged  under 
exemption  4  of  the  FOIA.  Customs  did 
not  require  business  submitters  to 
designate  that  information  as 
confidential  and  did  not  require  the 
business 'submitters  to  respond  to  a 
notice  from  Customs  with  a  written 
detailed  statement  specifying  the 
reasons  for  the  claim  of  confidentiality. 

Accordingly,  CBP  is  issuing  this 
document  to  assiu^e  the  trading 
community  that  the  transfer  of  Customs 
from  Treasury  to  DHS  will  not  affect  the 
treatment  of  commercial  information 
which  business  submitters  provide  to 
CBP.  In  this  document  CBP  is  amending 
its  regulations  on  an  interim  basis  to  set 
forth  the  established  policy  it  had  been 
following  pursuant  to  the  Treasury 
regulations. 
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Discussion  of  kterim  Amendments 
Concerning  thf  Disclosure  of 
Commercial  Information 

CBP  is  addii^  a  new  §  103.35  to  its 
regulations  to  ^t  forth  its  policy  under 
the  FOLA  for  t^e  disclosure  of 
confidential  cajnmercial  information. 
The  text  will  provide  that  "commercial 
information",  defined  as  "trade  secret, 
commercial,  oii  financial  information 
obtained  from  $  person",  that  has  been 


provided  to  CI 
will  be  conside 
confidential  i 
except  as  provij 
section  will  exi 
requirements  i 
business  subm^ 
information  is  I 
request  for  info 
business  submij 
to  the  propose 
intent  to  disclc 


by  a  business  submitter 
3d  privileged  or 
will  not  be  disclosed 
led  in  the  section.  This 
i>lain  the  various  notice 
JP  must  give  to  the 
ter  whose  commercial 
le  subject  of  a  FOIA 

lation,  the  procedure  a 
ter  must  follow  to  object 
disclosure,  the  notice  of 
te  provisions  that  CBP 
must  follow  wl  en  it  decides  to  disclose 
requested  comi  lercial  information,  and 
exceptions  to  tl  e  notice  requirements. 
There  is  no  affi:  mative  requirement  of 
business  submi  tters  to  designate 
information  as  irivileged  or 
confidential. 

It  is  noted  th<  t  the  new  section  does 
allow  for  a  busi  aess  submitter  to 
designate  infon  nation  as  confidential  in 
§  103.35(b)(l)(ii.  Business  submitters 
may  avail  them  lelves  of  this  option 
when  such  a  de  signation  is  feasible,  as 
when  submittir  g  a  ruling  request. 
However,  in  siti  lations  when  there  is  no 
method  by  whi(  h  to  designate 
information  as  ( onfidential,  such  as  on 
entry  documentation,  it  is  CBP's 
position  that  thi  i  conmiercial 
information  wil  not  be  disclosed  as  a 
matter  of  policy  See  §  103.35(b){2)(i). 

Conunents 

Before  adopti  ig  these  interim 
regulations  as  a  final  rule,  consideration 
will  be  given  to  any  written  conmients 
timely  submitte  i  to  CBP,  including 
comments  on  th  e  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
understand.  Coi  iments  submitted  will 
be  available  for  Dublic  inspection  in 
accordance  wit!  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
§  103.11(b)  of  th  B  Title  19  of  the  Code 
of  Federal  Regu  ations  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hoi  rs  of  9  a.m.  and  4:30 
p.m.  at  the  Regii  lations  Branch,  Office  of 
Regulations  anq  Rulings.  Customs  and 
Border  Protectidn  Bureau,  799  9th 
Stiwt,  NW.,  Washington,  DC. 

I  inspect  submitted 
comments  shou  d  be  made  in  advance 
by  calling  Mr.  J(  seph  Clark  at  (202)  572- 
8768. 


Inapplicability  of  Prior  Notice  and 
Delayed  Effective  Date  Requirements 

CBP  has  determined,  piu^uant  to  5 
U.S.C  553(b)(B),  that  it  would  be 
contrary  to  the  public  interest  to  issue 
this  rule  with  prior  notice  because  the 
rule  sets  forth  an  established  treatment 
of  commercial  information  and  seeks  to 
assure  the  trade  community  that  such 
submissions  will  continue  to  be  treated 
the  same  by  CBP  in  the  Department  of 
Homeland  Security  as  the  information 
was  treated  when  Customs  was  under 
the  Department  of  the  Treasury.  For 
these  reasons,  and  pursuant  to  5  U.S.C. 
553(d)(3),  good  cause  exists  to  make  this 
rule  effective  immediately  without  a  30- 
day  delayed  effective  date.  However,  as 
previously  stated,  CBP  invites 
comments  before  determining  whether 
to  adopt  these  interim  regulations  as  a 
final  rule. 

The  Regulatory  Flexibility  Act,  and 
Executive  Order  12866 

Because  no  notice  of  proposed 
rulemaking  is  required  for  interim 
regulitions,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  do  not  apply.  Further,  this 
document  does  not  meet  the  criteria  for 
a  "significant  regulatory  action"  as 
specified  in  E.O.  12866. 

List  of  Subjects  in  19  CFR  Part  103 

Administrative  practice  and 
procedure.  Confidential  commercial 
information.  Freedom  of  information. 
Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

■  For  the  reasons  set  forth  above,  CBP 
amends  part  103  of  Tide  19  of  the  Code 
of  Federal  Regulations  (19  CFR  part  103), 
as  set  forth  below: 

PART  103— AVAILABILITY  OF 
INFORMATION 

■  1 .  The  general  authority  citation  for 
part  103  continues,  and  a  specific 
authority  citation  for  §  103.35  is  added, 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a;  19 
U.S.C.  66,  1431,  1624,  1628:  31  U.S.C.  9701. 

***** 

Section  103.35  also  issued  under  E.O. 
12600  of  June  23,  1987. 

■  2.  Section  103.35  is  added  to  subpart 
C  to  read  as  follows: 

§  1 03.35    Confidential  commercial 
information;  exempt. 

(a)  In  general.  For  piuposes  of  this 
section,  "commercial  information"  is 
defined  as  trade  secret,  commercial,  or 
financial  information  obtained  from  a 


person.  Commercial  information 
provided  to  CBP  by  a  business  submitter 
will  be  treated  as  privileged  or 
confidential  and  will  not  be  disclosed 
pursuant  to  a  Freedom  of  Information 
Act  (FOLA)  request  or  otherwise  made 
known  in  any  manner  except  as 
provided  in  this  section. 

(b)  Notice  to  business  submitters  of 
FOIA  requests  for  disclosure.  Except  as 
provided  in  paragraph  (b)(2)  of  this 
section,  CBP  will  provide  business 
submitters  with  prompt  written  notice 
of  receipt  of  FOIA  requests  or  appeals 
that  encompass  their  commercial 
information.  The  written  notice  will 
describe  either  the  exact  nature  of  the 
commercial  information  requested,  or 
enclose  copies  of  the  records  or  those 
portions  of  the  records  that  contain  the 
commercial  information.  The  written 
notice  also  will  advise  the  business 
submitter  of  its  right  to  file  a  disclosure 
objection  statement  as  provided  under 
paragraph  (c)(1)  of  this  section.  CBP  will 
provide  notice  to  business  submitters  of 
FOIA  requests  for  the  business 
submitter's  commercial  information  for 
a  period  of  not  more  than  10  years  after 
the  date  the  business  submitter  provides 
CBP  with  the  information,  unless  the 
business  submitter  requests,  and 
provides  acceptable  justification  for,  a 
specific  notice  period  of  greater 
duration. 

(1)  When  notice  is  required.  CBP  will 
provide  business  submitters  with  notice 
of  receipt  of  a  FOIA  request  or  appeal 
whenever: 

(i)  The  business  submitter  has  in  good 
faith  designated  the  information  as 
commercially-  or  financially-sensitive 
information.  The  business  submitter's 
claim  of  confidentiality  should  be 
supported  by  a  statement  by  an 
authorized  representative  of  the 
business  entity  providing  specific 
justification  that  the  information  in 
question  is  considered  confidential 
commercial  or  financial  information  and 
that  the  information  has  not  been 
disclosed  to  the  public;  or 

(ii)  CBP  has  reason  to  believe  that 
disclosure  of  the  commercial 
information  could  reasonably  be 
expected  to  cause  substantial 
competitive  harm. 

(2)  When  notice  is  not  required.  The 
notice  requirements  of  this  section  will 
not  apply  if: 

(i)  CBP  determines  that  the 
commercial  information  will  not  be 
disclosed; 

(ii)  The  commercial  information  has 
been  lawfully  published  or  otherwise 
made  available  to  the  public;  or 

(iii)  Disclosure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552). 


Federal  Register /Vol.  68,  No.  154/Monday,  August  11,  2003/Rules  and  Regulations 


47455 


(c)  Procedure  when  notice  given. — (1) 
Opportunity  for  business  submitter  to 
object  to  disclosure.  A  business 
submitter  receiving  wrritten  notice  from 
CBP  of  receipt  of  a  FOLA  request  or 
appeal  encompassing  its  commercial 
information  may  object  to  any 
disclosure  of  the  commercial 
information  by  providing  CBP  with  a 
detailed  statement  of  reasons  within  10 
days  of  the  date  of  the  notice  (exclusive 
of  Satxndays,  Sundays,  and  legal  public 
holidays).  The  statement  should  specify 
all  the  grounds  for  withholding  any  of 
the  commercial  information  under  any 
exemption  of  the  FOIA  and,  in  the  case 
of  Exemption  4,  should  demonstrate 
why  the  information  is  considered  to  be 
a  trade  secret  or  commercial  or  financial 
information  that  is  privileged  or 
confidential.  The  disclosure  objection 
information  provided  by  a  person 
pursuant  to  this  paragraph  may  be 
subject  to  disclosure  under  the  FOIA. 

(2)  Notice  to  FOIA  requester.  When 
notice  is  given  to  a  business  submitter 
under  paragraph  (b)(1)  of  this  section, 
notice  will  also  be  given  to  the  FOLA 
requester  that  the  business  submitter 
has  been  given  an  opportunity  to  object 
to  any  disclosure  of  the  requested 
commercial  information.  The  requester 
will  be  further  advised  that  a  delay  in 
responding  to  the  request  may  be 
considered  a  denial  of  access  to  records 
and  that  the  requester  may  proceed  with 
an  administrative  appeal  or  seek  judicial 
review,  if  appropriate.  The  notice  will 
also  invite  the  FOLA  requester  to  agree 
to  a  voluntary  extension(s)  of  time  so 
that  CBP  may  review  the  business 
submitter's  disclosxure  objection 
statement. 

(d)  Notice  of  intent  to  disclose.  CBP 
will  consider  carefully  a  business 
submitter's  objections  and  specific 
grounds  for  nondisclosure  prior  to 
determining  whether  to  disclose 
commercial  information.  Whenever  CBP 
decides  to  disclose  the  requested 
commercial  information  over  the 
objection  of  the  business  submitter,  CBP 
will  provide  written  notice  to  the 
business  submitter  of  CBP's  intent  to 
disclose,  which  will  include: 

(1)  A  statement  of  the  reasons  for 
which  the  business  submitter's 
disclosure  objections  were  not 
sustained; 

(2)  A  description  of  the  commercial 
information  to  be  disclosed;  and, 

(3)  A  specified  disclosure  date  which 
will  not  be  less  than  10  days  (exclusive 
of  Saturdays,  Simdays,  and  legal  public 
holidays)  after  the  notice  of  intent  to 
disclose  the  requested  information  has 
been  issued  to  the  business  submitter. 
Except  as  otherwise  prohibited  by  law, 
CBP  will  also  provide  a  copy  of  the 


notice  of  intent  to  disclose  to  the  FOLA 
requester  at  the-same  time. 

(e)  Notice  of  FOIA  lawsuit.  Wl^enever 
a  FOLA  requester  brings  suit  seeking  to 
compel  the  disclosiu-e  of  commercial 
information  covered  by  paragraph  (b)(1) 
of  this  section,  CBP  will  promptiy  notify 
the  business  submitter  in  wrriting. 

Dated:  )une  20,  2003. 
Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 

Protection. 

(PR  Doc.  03-20328  Filed  8-8-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

19  CFR  Part  111 
[CBP  Dec.  03-15] 
RIN  1515-AD14 

Performance  of  Customs  Business  by 
Parent  and  Subsidiary  Corporations 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
AtrnON:  Final  rule. 

SUMMARY:  This  dociunent  adopts  as  a 
final  rule,  with  some  changes,  proposed 
amendments  to  Customs  Regulations  to 
provide  that  corporate  compliance 
activity  engaged  in  by  related  business 
entities  for  the  purpose  of  exercising 
"reasonable  care"  is  not  customs 
business  and  therefore  is  not  subject  to 
the  customs  broker  licensing 
requirements.  The  amendments  make 
clear  that  this  corporate  compliance 
activity  concept  does  not  extend  to 
document  preparation  and  fding,  which 
is  customs  business  subject  to  licensing 
requirements.  The  amendments  will 
improve  the  operational  efficiency  of 
the  affected  business  entities  and, 
thereby,  enhance  their  ability  to  ensure 
compliance  with  applicable  customs 
laws  and  regulations. 
EFFECTIVE  DATE:  Final  rule  effective 
September  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Grier,  Office  of  Regulations  and  Rulings 
(202-572-8730). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  641  of  die  Tariff  Act  of  1930, 
as  amended  (19  U.S.C.  1641),  provides 
that  a  person  must  hold  a  valid  customs 
broker's  license  and  permit  in  order  to 
transact  customs  business  on  behalf  of 
others,  sets  forth  standards  for  the 


issuance  of  broker's  licenses  and 
permits,  provides  for  disciplinary  action 
against  brokers  in  the  form  of 
suspension  or  revocation  of  such 
licenses  and  permits  or  assessment  of 
monetary  penalties,  and  provides  for  the 
assessment  of  monetary  penalties 
against  other  persons  for  conducting 
customs  business  without  the  required 
broker's  license.  Section  641  also 
provides  for  the  issuance  of  rules  and 
regidations  relating  to  the  customs 
business  of  brokers  as  may  be  necessary 
to  protect  importers  and  the  revenue  of 
the  United  States  and  to  carry  out  the 
provisions  of  section  641. 

The  regulations  issued  under  the 
authority  of  section  641  are  set  forth  in 
part  111  of  the  Customs  RegiUations  (19 
CFR  part  111).  Part  111  includes 
detailed  rules  regarding  the  licensing  of, 
and  granting  of  permits  to,  persons 
desiring  to  transact  customs  business  as 
customs  brokers,  including  the 
qualifications  required  of  applicants  and 
the  procedures  for  applying  for  licenses 
and  permits.  Part  111  also  prescribes 
recordkeeping  and  other  duties  and 
responsibilities  of  brokers,  sets  forth  in 
detail  the  grounds  and  procedures  for 
the  revocation  or  suspension  of  broker 
licenses  and  permits  and  for  the 
assessment  of  monetary  penalties,  and 
sets  forth  fee  payment  requirements 
applicable  to  brokers  under  section  641 
and  19  U.S.C.  58c(a)(7). 

Section  111.1  of  the  Customs 
Regulations  (19  CFR  111.1)  sets  forth 
definitions  that  apply  for  purposes  of 
pait  111  and  includes  the  following 
definition  of  "customs  business:" 

"Customs  business"  means  those  activities 
involving  transactions  with  Customs 
concerning  the  entry  and  admissibility  of 
merchandise,  its  classification  and  valuation, 
the  payment  of  duties,  taxes,  or  other  charges 
assessed  or  collected  by  Customs  on 
merchandise  by  reason  of  its  importation, 
and  the  refund,  rebate,  or  drawback  of  those 
duties,  taxes,  or  other  charges.  "Customs 
business"  also  includes  the  preparation,  and 
activities  relating  to  the  preparation,  of 
documents  in  any  format  and  the  electronic 
transmission  of  documents  and  parts  of 
documents  intended  to  be  filed  with  Customs 
in  furtherance  of  any  other  customs  business 
activity,  whether  or  not  signed  or  filed  by  the 
preparer.  However,  "customs  business"  does 
not  include  the  mere  electronic  transmission 
of  data  received  for  transmission  to  Customs. 

Section  111.2  of  the  Customs 
Regulations  (19  CFR  111.2)  sets  forth  the 
basic  rules  regarding  when  a  person 
(that  is,  an  individual,  partnership, 
association,  or  corporation)  must  obtain 
a  customs  broker  license  and  permit. 
Paragraph  (a)(2)  of  §111.2  specifies 
several  exceptions  to  the  license 
requirement  including,  in  subparagraph 
(i),  an  exception  for  an  importer  or 
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exporter  (and  ^s  authorized  regiilar 
employees  or  (Officers  acting  only  for 
him)  transactii^g  customs  business 
solely  on  his  o^  account  and  in  no 
sense  on  behalf  of  another.  Section 
111.4  of  the  Customs  Regulations  (19 
CFR  111.4)  provides  that  any  person 
who  intentionally  transacts  customs 
business,  othei  than  as  provided  in 
§  111.2(a)(2).  Without  holding  a  valid 
broker's  license,  will  be  liable  for  a 
monetary  penalty  for  each  such 
transaction  as  well  as  for  each  violation 
of  any  other  pr  svision  of  section  641. 

The  scope  of  "customs  business"  and 
the  broker  licei  ising  requirement  took 
on  added  impcnrtance  as  a  result  of  the 
amendments  taade  in  1993  by  the 
Customs  Mode  mization  Act  (the  Mod 
Act)  provision!  of  the  North  American 
Free  Trade  Agr  sement  Implementation 
Act  (Pub.  L.  lOJ-182,  107  Stat.  2057). 
Those  Mod  Ad  amendments  included  a 
revision  of  seel  ion  484  of  the  Tariff  Act 
of  1930  (19  U.S  .C.  1484)  to,  among  other 
things,  add  a  re  quirement  that  an 
importer  of  rec  )rd  exercise  "reasonable 
care"  in  connection  with  the  entry 
requirements  u  ider  that  section.  In 
order  to  foster  <  ompliance  with  the 
customs  laws  a  nd  regulations  under  this 
added  statutory  responsibility,  many 
importer  group  i  consisting  of  a  parent 
corporation  an(  1  one  or  more  subsidiary 
corporations  cqose  to  centralize  their  in- 
house  customs  experts  into  one 
corporate  entitr  and  to  make  the 
services  of  thoae  experts  available  to  the 
group  as  a  whofe. 

However,  when  requested  to  issue  an 
administrative  hxling  on  the  issue,  the 
U.S.  Customs  Service  (Customs,  the 
predecessor  agqncy  to  the  current 
Bureau  of  Custbms  and  Border 
Protection,  referred  to  hereafter  in  this 
document  as  CIP)  consistently  took  the 
position  that  many  of  the  activities 
performed  under  this  type  of 
arrangement  would  involve  the 
transaction  of  "customs  business," 
which  would  require  a  broker  license 
under  §  111.2(al(l).  This  conclusion  was 
based  on  the  reisoning  that  (1)  the 
parent  corporation  and  each  subsidiary 
corporation  is  a  separate  legal  "person," 
and  (2)  therefore,  the  parent  or 
subsidiary  corporation  in  which  the 
customs  expertise  resides  would  be 
transacting  cusljoms  business  not  solely 
t  as  provided  under 
ut  rather  on  behalf  of 


on  its  own  ace 
§111.2(a)(2){i 
another  "perso: 
Members  of 
a  number  of  oo 
Customs  that 
administrative 


e  trade  community  on 
ions  had  indicated  to 
result  reached  in  the 
lings  described  above 
was  unsatisfactory  because  it  did  not 
afford  importer  i  sufficient  opportunity 
to  address  mult  pie  related  aspects  of  an 


individual  customs  transaction  or 
groups  of  transactions.  They  believed 
that  this  was  an  impediment  to  their 
ensuring  that  reasonable  care  is 
exercised  by  all  corporate  affiliates  for 
purposes  of  19  U.S.C.  1484. 

In  response  to  the  concerns  expressed 
by  the  trade,  Customs  on  October  15, 
2002,  published  in  the  Federal  Register 
(67  FR  63576)  a  notice  setting  forth 
proposed  amendments  to  the  Customs 
Regulations  that  would  expand  the 
permissible  use  of  in-house  experts  by 
corporations  and  their  affiliates  to 
include  activity  that  is  intended  to  meet 
the  corporation's  "reasonable  care" 
obligations  imder  19  U.S.C.  1484  and 
that  would  not  fall  within  the  definition 
of  "customs  business"  in  19  U.S.C. 
1641.  The  proposed  amendments 
involved  the  addition  of  a  new  §  111.1 
definition  for  the  term  "corporate 
compliance  activity"  to  describe  the 
permissible  activities  (and  with  a 
specific  exclusion  for  document 
preparation  and  filing);  the  addition  of 
language  at  the  end  of  the  existing 
§  111.1  definition  of  "customs  business" 
stating  that  it  does  not  include  a 
corporate  compliance  activity;  and  the 
addition  of  a  new  paragraph  (a)(2)(vii)  to 
§  111.2  to  clarify  that  a  company 
performing  a  corporate  compliance 
activity  is  not  required  to  be  licensed  as 
a  broker. 

The  October  15,  2002,  notice  invited 
the  submission  of  public  comments  on 
the  proposed  regulatory  changes,  and 
the  public  comment  period  closed  on 
December  16,  2002.  A  total  of  28 
commenters  responded  to  the 
.solicitation  of  comments  in  the  notice. 
The  comments  submitted  are 
summarized  and  responded  to  below. 

Discussion  of  Comments 

Comment:  The  proposed  amendments 
will  benefit  the  importing  community 
for  several  different  reasons.  For 
example,  divisions  and  sister 
subsidiaries  will  be  better  able  to  meet 
the  standards  of  reasonable  care. 
Similarly,  subsidiaries  will  be  able  to 
better  leverage  and  benchmark  best 
practices  from  within  the  parent 
company  and  subsidiaries,  thereby 
improving  the  compUance  activities  of 
the  entire  corporation.  Under  the 
proposed  rule,  centralized  corporate  or 
affiliate  groups  can  be  more  flexible  in 
their  ability  to  hire  qualified  people  to 
provide  common  expertise  for 
subsidiary  companies  that  small 
divisions  may  not  be  able  to  afford  or 
justify  by  themselves.  The  commenter 
provided  a  number  of  other  examples  of 
the  beneficial  aspects  of  this  proposed 
rule. 


Response:  CEP  agrees  in  principle 
with  the  general  nature  of  these 
comments  which  reflect  the  purpose 
behind  the  regulatory  proposal. 

Comment:  The  goal  of  tnis  proposal, 
which  is  to  enable  related  companies  to 
engage  in  corporate  compliance  activity 
on  behalf  of  one  another,  could  best  be 
achieved  through  the  modification  or 
revocation  of  the  rulings  which  created 
the  controversy  in  the  first  place. 

Response:  CBP  considered  but 
rejected  that  option  because  a 
modification  or  revocation  of  those 
rulings  might  give  rise  to  a  false 
premise,  that  is,  that  the  rulings  were 
not  legally  correct  when  they  were 
originally  issued.  To  the  extent  that  the 
rulings  in  question  are  inconsistent  with 
the  Part  111  texts  as  amended  by  this 
final  rule  document,  those  rulings  will 
be  considered  to  be  modified  or  revoked 
without  further  action  on  the  part  of 
CBP— see  §  177.12{d)(l)(vi)  of  the 
Customs  Regulations  (19  CFR 
177.12(d)(l)(vi))  which  was  adopted  in 
T.D.  02-49,  pubhshed  in  the  Federal 
Register  (67  FR  53483)  on  August  16, 
2002. 

Comment:  The  proposed  new 
definition  of  "corporate  compliance 
activity"  in  §  111.1  is  imprecise  and  will 
only  create  confusion.  By  seeming  to 
allow  all  activities  that  do  not  involve 
the  preparation  or  filing  of  documents, 
the  proposed  amendment  raises 
concerns  that  other  inter-corporate 
activities  set  forth  in  the  definition  of 
"customs  business"  will  be  allowed. 

Response:  CBP  does  not  agree  that  the 
definition  is  imprecise  and  will  create 
confusion.  The  commenter  has  correctly 
imderstood  the  effect  of  the  proposed 
regulatory  amendment,  that  is,  diat 
related  companies  will  be  permitted  to 
conduct  any  activities  mentioned  in  the 
definition  of  "customs  business,"  other 
than  the  actual  preparation  and  filing  of 
docimients,  so  long  as  those  activities 
fall  within  the  definition  of  "corporate 
compliance  activity." 

Comment:  It  is  improper  for  CBP  to 
include  corporate  compliance  activities 
in  19  CFR  111.2(a)(2)  as  an  exception  to 
the  requirement  that  a  license  is 
required,  since  it  has  already  been  made 
clear  that  these  activities  do  not  fall 
within  the  definition  of  "customs 
business." 

Response:  On  further  consideration  of 
this  matter,  CBP  agrees  with  the  point 
made  by  this  commenter,  because  the 
definition  of  "customs  business"  in  19 
CFR  111.1  is  being  amended  specifically 
to  exclude  corporate  compliance 
activity  from  customs  business,  making 
an  exception  to  the  license  requirement 
redundant.  Accordingly,  the  regidatory 
changes  adopted  in  this  final  rule 
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document  do  not  include  the  addition  of 
proposed  new  paragraph  (a)(2)(vii)  to 
§111.2. 

Comment:  CBP  needs  to  narrow  the 
definition  of  "customs  business"  and 
broaden  the  definition  of  "corporate 
compliance  activity."  Specifically,  the 
latter  definition  should  not  exclude 
document  preparation  and  filing. 

Response:  Docimient  preparation  is 
specifically  mentioned  as  one  of  the 
activities  falling  within  the  statutory 
and  regulatory  meaning  of  "customs 
business."  The  filing  with  CBP  of  those 
prepared  docimients  is  the  logical  next 
step  and  involves  direct  representations 
to  the  Government  agency  responsible 
for  administering  the  matters  to  which 
those  documents  pertain.  These 
considerations  formed  the  basis  for 
excluding  document  preparation  and 
filing  from  the  definition  of  "corporate 
compliance  activity."  In  defining 
"corporate  compliance  activity,"  CBP 
endeavored  to  strike  a  balance  between 
an  importer's  obligation  to  exercise 
reasonable  care  and  the  licensing 
requirements  of  19  U.S.C.  1641.  This 
balance  is  achieved  by  allowing  related 
companies  to  provide  advice  while  at 
the  same  time  precluding  them  from 
preparing  and  filing  documentation. 

Comment:  The  prohibition  against 
document  preparation  and  filing  should 
be  lifted  if  steps  are  taken  to  ensure  that 
the  importer  of  record  remains  liable. 

Response:  By  focusing  on  the  liability 
of  the  importer  of  record,  this  comment 
appears  to  misconstrue  CBP's  primary 
focus  in  this  matter,  which  was  the 
customs  broker  statute  and  regulations. 
The  exception  regarding  document 
preparation  and  filing  by  a  related 
company  was  included  in  the  definition 
of  "corporate  compUance  activity"  only 
in  recognition  of  the  explicit  terms  of  19 
U.S.C.  1641  and  not  in  order  to  suggest 
that  an  importer  of  record's  liability 
would  cease  if  the  documents  were 
prepared  and  filed  by  a  related 
company.  The  legal  obligations  of 
importers  of  record,  whether  contractual 
imder  their  bonds  or  otherwise  imposed 
by  other  statutes  or  regulations,  will 
remain  imdisturbed  by  this  amendment 
to  the  customs  broker  regulations. 

Comment:  The  regulations  pertaining 
to  "corporate  compliance  activity" 
should  restrict  document  preparation 
and  filing  to  those  entrj'  docujnents  that 
are  required  to  be  filed  under  19  U.S.C. 
1484. 

Response:  CBP  disagrees,  because  the 
document  preparation  and  filing  aspect 
of  "customs  business"  extends  to 
preparation  and  filing  activities 
performed  after  the  filing  of  the  entry 
and  entry  siunmary.  This  rule  is 
reflected  in  19  CFR  111.2(b)(2)(i)(D). 


which  provides  that  a  broker  who  did 
not  file  the  entry,  but  who  is  appointed 
by  the  importer  of  record  to  make 
written  or  oral  representations  to  CBP 
after  entry  summary  acceptance,  must 
have  a  national  permit  if  the  broker  does 
not  have  a  district  permit  where  the 
representations  will  be  made. 

Comment:  While  the  proposed 
amendment  will  be  beneficial  both  to 
the  industry  and  to  CBP,  it  does  not 
make  clear  whether  related  parties  can 
assist  each  other  in  responding  to 
Customs  Form  28  Requests  for 
Information  or  Customs  Form  29 
Notices  of  Action,  or  in  preparing  or 
filing  Post  Entry  Amendments, 
Supplementary  Information  Letters, 
documents  relating  to  compliance 
audits  or  assessments,  or  certificates  of 
origin. 

Response:  The  prohibition  against 
preparing  and  filing  docimients  imder 
the  broker  statute  and  regulations 
applies  not  just  to  the  entry  and  entry 
siunmary,  but  to  all  other  documents  for 
which  preparation  and  filing  constitutes 
"customs  business"  or  for  which  no 
explicit  allowance  is  made  by  statute  or 
regulation  for  preparation  or  filing  by  an 
"authorized  agent."  Examples  of 
documents  for  which  there  is  an  explicit 
allowance  for  action  by  an  authorized 
agent  are  protests,  ruling  requests,  and 
certain  drawback  documents.  Since  the 
proposed  definition  of  "corporate 
compliance  activity"  contained  no 
limitation  or  exception  regarding  the 
scope  of  document  preparation  and 
filing,  the  prohibition  would  apply  to 
those  specific  examples  mentioned  by 
this  commenter  to  the  extent  that  they 
involve  a  customs  business  activity. 
However,  a  determination  on  whether  a 
specific  action  constitutes  a  customs 
business  activity  can  only  be  made  on 
a  case-by-case  basis,  for  example 
through  the  binding  ruling  process. 

Comment:  Certain  activities  should  be 
specifically  authorized  in  the  regulatory 
text  (for  example,  classifying  and 
valuing  goods,  providing  advice  on 
origin  marking  requirements,  providing 
training  to  related  companies,  preparing 
responses  to  marking  and  penalty 
notices  and  prior  disclosures,  and 
representing  companies  before  CBP  in 
an  audit).  Alternatively,  the  definition 
of  "corporate  compliance  activity" 
should  be  amended  to  include  offering 
specific  advice  on  the  classification, 
valuation,  or  admissibility  of 
merchandise. 

Response:  CBP  does  not  believe  that 
it  would  be  advisable  to  include  specific 
authorized  activities  within  the 
regulations,  because  it  would  be 
impractical  to  list  every  conceivable 
activity  that  related  companies  may 


perform  for  each  other.  Listing  some  but 
not  others  would  potentially  create 
confusion  or  uncertainty  as  regards 
activities  not  listed.  Some  of  the 
responses  to  comments  in  this  final  rule 
document  may  provide  guidance  on 
which  activities  are  or  are  not 
permissible.  For  example,  it  has  already 
been  explained  above  that  advisory 
activities  will  be  allowed,  while  written 
communications  with  Customs  in  most 
circumstances  would  not  be  permitted. 
Importers  with  questions  on  a  particular 
activity  may  request  that  the  matter  be 
resolved  through  the  binding  ruling 
process. 

Comment:  It  is  common  for 
corporations  to  establish  subsidiaries 
that  have  their  own  boards  of  directors 
and  officers,  but  no  employees.  An 
example  would  be  a  sales  or 
procurement  subsidiary.  In  such  cases, 
the  parent  may  be  preparing  the 
subsidiary's  documentation.  The 
proposed  regulations,  with  their 
restrictions  on  document  preparation, 
are  problematic  in  this  regard. 

Response:  The  preparation  of 
documents  under  the  corporate 
organizational  scenario  described  by 
this  commenter  would  constitute  the 
performance  of  customs  business  in 
violatioii  of  the  broker  statute.  Adoption 
of  the  proposed  regulatory  amendments 
would  not  alter  that  fact.  The  purpose 
of  this  rulemaking  initiative  is  to 
facilitate  the  exercise  of  reasonable  care, 
not  to  facilitate  circumvention  of  the 
statutory  obligation  to  seek  the 
assistance  of  a  licensed  broker  when  a 
company,  for  its  own  business  reasons, 
chooses  not  to  have  employees  who  can 
prepare  and  file  documents  with  CBP. 

Comment:  CBP  needs  to  further  define 
what  constitutes  "preparation"  within 
the  context  of  a  corporate  compliance 
activity.  Does  the  gathering  and 
organization  of  information  fall  within 
the  definition?  Does  it  include  the 
preparation  of  background 
documentation  whose  contents  will  be 
reflected  on  the  entry? 

Response:  The  proposed  definition  of 
"corporate  compliance  activity,"  which 
precludes  the  "actual  preparation  or 
filing  of  the  documents  or  their 
electronic  equivalents,"  in  effect 
addresses  the  issue  raised  in  this 
comment.  The  word  "actual"  is 
intended  to  emphasize  that  the 
documents  in  question  are  those  that 
will  be  filed  with  CBP.  Therefore,  any 
work  performed  in  anticipation  of 
document  preparation,  including  the 
gathering  and  organizing  of  information 
and  its  recordation  on  background 
paperwork,  will  be  allowed  under  this 
provision. 
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Comment:  ij  is  unclear  whether 
employees  of  k  corporate  compliance 
office  will  be  able  to  discuss  with  CBP 
issues  concerning  a  related  company's 
import  transadtions. 

Response:  D  iscussions  with  CBP 
regarding  impi  )rt  transactions  may 
amount  to  the  transaction  of  customs 
business  given  that  the  statutory 
definition  of  "  :ustoms  business" 
includes  "thos  e  activities  involving 
transactions  w  ith  the  Customs  Service 
*   *   *"  Howe>  er.  CBP  recognizes  that 
preventing  coiimunication  between 
corporate  com  jliance  offices  and  CBP 
would  frustrat  ( the  primary  purpose  of 
such  an  office,  that  is,  to  provide 
accxu^te  advic ;  to  the  related  company. 
In  another  exa  nple  of  making  an 
accommodatia  n  between  broker 
licensing  and  i  easonable  care 
requirements.  "BP  has  determined  that 
representatives  of  corporate  compliance 
offices  may  coi  nmunicate  directly  with 
CBP  on  behalf  of  related  companies 
regarding  the  a  ctivities  performed  by  the 
corporate  com  )liance  office  to  ensure 
that  reasonablf  care  was  used  in 
coflnection  wil  h  preparation  and  filing 
of  Customs  do(  :uments.  However,  they 
should  be  prep  ared  to  demonstrate  their 
authority  to  re]  (resent  the  interests  of 
the  related  con  ipanies  by  presentation  of 
a  power  of  atto  rney  or  other  letter  of 
authorization. 

Comment:  It  is  unclear  whether  there 
would  be  a  vio  ation  of  the  proposed 
rule  if  a  corpor  ite  compliance  office 
were  to  supply  specific  tariff 
information  in  writing  to  a  related 
company.  This  needs  to  be  clarified,  as 
do  questions  ai  ising  over  whether 
related  compai  ies  can  file  ruling 
requests  or  pro  ests  on  behalf  of  each 
other. 

Response:  Ni »  violation  would  occur  if 
the  complianc<  office  were  simply 
supplying  the  ;  pecific  tariff  information 
to  the  related  c  ampany.  The  related 
company  importer  could  then  use  the 
information  to  till  out  the 
documentation  to  be  filed  with  CBP,  or 
turn  it  over  to  ;  broker  for  that  purpose. 
On  the  issue  ol  ruling  requests  and 
protests,  19  CF  ?  177.1(c)  and  19  CFR 
174.12(a)(6),  respectively,  permit  an 
"authorized  ag  mt"  to  file  those 
documents. 

Comment:  PI  ease  explain  why 
companies  thai  employ  in-house 
customs  brokei  s  carmot  provide  advice, 
or  prepare  and  file  documents,  on  behalf 
of  related  comf  anies.  Such 
centralization  \  k^ould  help  to  achieve 
high  compUanc  e  rates. 

Response:  Tl  e  broker  statute  makes 
provision  for  vi  irious  types  of  broker's 
licenses:  individual,  corporate, 
-association,  or  jartnership.  While  the 


mere  providing  of  advice  to  a  related 
company  may  present  no  problem,  if  a 
corporation  wishes  to  transact  customs 
business  (for  example,  prepare  and  file 
documents)  for  others,  it  must  obtain  a 
corporate  license  of  its  own.  This 
requirement  does  not  disappear  simply 
because  the  corporation  has  a  person  on 
its  payroll  who  is  individually  licensed, 
because  the  employee's  licensed  status 
does  not  confer  a  similar  status  on  the 
employer.  Furthermore,  the  actions  of 
the  employee  performed  during  the 
regular  course  of  his  employment  will 
be  attributed  to  his  employer,  not  to  him 
individually.  An  analogy  may  be  drawn 
to  the  situation  in  which  an  insuirance 
company  hires  an  attorney  to  work  in  its 
policy  underwriting  department:  the 
employment  of  the  attorney  does  not 
entitle  the  insurance  company  to 
practice  law. 

Comment:  Most  corporations  with 
centralized  customs  compliance 
functions  have  put  into  place  standard 
operating  procedures  ("SOPs")  for 
responding  to  CBP  inquiries,  submitting 
documents  to  CBP,  and  working  with 
their  various  customs  brokers.  If  CBP 
takes  a  strict  approach  to  what 
constitutes  the  actual  preparation  and 
filing  of  documents,  corporations  will 
be  forced  to  redesign  their  SOPs  to  limit 
their  compliance  activities.  Such 
changes  would  probably  include  a 
restructuring  of  the  corporation's 
relationship  with  its  customs  brokers  to 
ensure  that  in-house  customs 
compliance  personnel  only  provide 
information  to  customs  brokers  and, 
perhaps,  review  any  documents  to  be 
filed  with  CBP.  Restricting  the  in-house 
compliance  activities  in  this  manner 
does  not  advance  the  policy  goal  of 
fostering  reasonable  care  under  the  Mod 
Act. 

Response:  A  reference  to  document 
"preparation"  was  added  to  the 
definition  of  "customs  business"  in  the 
broker  statute  by  section  648  of  the  Mod 
Act,  and  this  statutory  change  has  been 
jn  effect  since  December  8,  1993.  The 
proposed  regulatory  changes  at  issue 
here  did  not  attempt  to  impose  a  change 
in  the  meaning  of  document 
preparation.  Moreover,  as  already 
pointed  out  in  this  comment  discussion, 
the  reference  to  "actual"  preparation  in 
the  proposed  regulatory  text  was 
intended  to  clarify  that  permissible 
corporate  compliance  activities  include 
activities  leading  up  to,  but  not  in  fact 
directly  involving,  document 
preparation.  Therefore,  to  the  extent  that 
a  corporation  has  been  in  compliance 
with  the  statutory  standard  since  the 
adoption  of  the  Mod  Act  amendment  in 
1993,  the  proposed  regulatory 
amendments  would  not  require  any 


change  in  the  corporation's  SOPs  as 
regards  compliance  activities. 

Although  the  Mod  Act  amended  19 
U.S.C.  1484  by  imposing  a  reasonable 
care  responsibility  on  importers  of 
record,  it  did  not  eliminate  or  modify 
the  requirement  in  19  U.S.C.  1641  that 
a  person  have  a  broker's  license  to 
conduct  customs  business  on  behalf  of 
others.  The  Mod  Act  also  made  no 
changes  to  the  identity  of  the  persons 
who,  pursuant  to  19  U.S.C.  1484,  have 
the  right  to  make  entry.  Those  persons 
are  the  owner  or  purchaser  of  the 
imported  merchandise,  or  a  licensed 
broker  who  has  been  appointed  by  the 
owner,  purchaser  or  consignee. 
Consequently,  CBP  in  defining 
"corporate  compliance  activity"  had  to 
take  into  accoimt  the  requirements  of 
the  broker  and  entry  statutes.  By 
proposing  the  addition  of  an  explicit 
provision  allowing  related  companies  to 
have  centralized  compliance 
departments  whose  role  would  be 
advisory  in  natiu^,  CBP  attempted  to 
strike  a  balance  between  an  importer's 
reasonable  care  obligations  and  the 
proscription  regarding  the  performance 
of  customs  business  on  behalf  of  others 
without  a  broker's  license.  It  is  the 
position  of  CBP  that  the  proposed 
amendments  are  not  restrictive  in  their 
effect  and  that  they  will  foster 
compliance  with  importers'  reasonable 
care  obligations. 

Comment:  The  development  of  the 
Automated  Commercial  Environment 
(ACE),  and  the  possibility  that  future 
entries  will  be  filed  over  the  Internet, 
provides  the  perfect  opportunity  for 
CBP  to  look  at  changing  practices.  ACE 
will  allow  all  parties  to  a  customs 
transaction  the  ability  to  input 
information  about  the  transaction.  It  is 
out  of  step  for  CBP  to  restrict  these 
activities  to  independent  customs 
brokers. 

Response:  The  proposed  regulations 
would  enhance,  not  restrict,  the  ability 
of  related  companies  (including  those 
that  have  in-house  brokers)  to  engage  in 
certain  activities  that  previously  under 
the  broker  regulations  were  restricted  to 
importers  or  their  appointed  brokers. 
The  liberalization  in  the  proposed 
regulatory  changes  had  to  stop  at 
document  preparation  and  filing  in         J 
order  to  ensure  the  most  appropriate 
balance  between  reasonable  care 
obligations  and  the  terms  of  the  broker 
statute. 

Comment:  CBP  has  recognized  that 
the  effectiveness  of  its  new  secinity 
measures  (for  example,  C-TPAT, 
Accoimt  Management,  Importer  Self- 
Assessment)  are  enhanced  by  corporate 
centralization  of  customs  functions,  yet 
the  proposed  rule  limits  the  ability  of 
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companies  to  effectively  centralize 
import  operations. 

Response:  As  stated  throughout  this 
comment  discussion,  both  CBP  and 
importers  must  operate  within  the 
confines  of  existing  law.  In  this  case  due 
regard  must  be  given  to  the  entry  and 
broker  provisions  of  19  U.S.C.  1484  and 
1641.  CBP  believes  that  the  proposed 
regulatory  changes  will  enhance,  rather 
than  limit,  the  ability  of  related 
companies  to  centralize  their  import 
operations.  To  the  extent  that  the 
proposed  amendments  may  not  go  as  far 
as  the  commenter  would  like,  that  is  a 
function  of  the  limits  imposed  by  the 
statutory  provisions  in  question. 

Comment:  As  an  alternative  to  the 
suggested  changes,  the  definition  of 
"person"  in  19  CFR  111.1  could  be 
changed  so  that  the  parenthetical  phrase 
"(including  subsidiaries  and  sister 
companies)"  is  added  after  the  word 
"corporation."  With  a  definition  such  as 
this,  corporations  could  conduct  the 
same  activities  for  subsidiaries  as  they 
do  for  themselves. 

Response:  CBP  examined  but  rejected 
this  approach  when  drafting  the 
proposed  regulations.  Altering  the 
definition  of  "person"  in  such  a  manner 
that  subsidiaries  are  considered  to  be 
the  same  person  as  their  parent  would 
have  consequences  that  go  beyond  the 
corporate  compliance  issue  at  hand. 
This  is  because  the  new  definition  will 
apply  to  everything  that  takes  place 
under  part  1 1 1  of  the  Customs 
Regulations,  not  just  to  corporate 
compliance  activities.  Since  a  person 
must  obtain  a  license  to  conduct 
customs  business  as  a  broker,  questions 
would  inevitably  arise  whenever  a 
parent  or  subsidiary  corporation  applied 
for  a  license.  For  example,  would  a 
license  granted  to  a  parent  also  cover  its 
subsidiaries,  since  by  definition  they 
would  be  one  and  the  same  person?  Or 
would  a  subsidiary  even  have  the  right 
to  apply  for  a  license  in  its  own  name, 
given  that  its  identity  had  been 
subsumed  into  that  of  the  parent? 
Furthermore,  the  legal  separation 
between  parent  and  subsidiary 
corporations  is  recognized  elsewhere  in 
the  Customs  Regulations,  and  thus  the 
elimination  of  that  separation  from  the 
broker  regulations  would  not  only  create 
a  legal  inconsistency  but  would  also 
have  the  potential  to  create  confusion  in 
crther  regulatory  contexts. 

Comment:  A  better  approach  would 
be  to  change  the  definition  of  "for  one's 
own  account"  to  clearly  encompass  the 
transaction  of  customs  business  on 
behalf  of  subsidiary  companies.  In  this 
manner,  the  definition  of  "customs 
business"  could  remain  unchanged,  and 
it  would  be  unnecessary  to  carve  out 


limited  exceptions  when  interpreting 
the  definition. 

Response:  CBP  also  considered  this 
option  when  formulating  the  regulatory 
proposals.  However,  for  essentially  the 
same  reasons  stated  in  the  preceding 
comment  response  for  not  changing  the 
definition  of  a  "person,"  CBP  decided 
not  to  adopt  this  approach. 

Comment:  The  proposed  rule  does  not 
clarify  the  distinction  between  the 
assigning  of  a  Harmonized  Tariff 
Schedule  number  to  inbound  items  for 
entry  submission  to  CBP  and  the  review 
of  internal  classification  databases.  The 
former  is  a  part  of  the  entry  process,  and 
is  thus  customs  business,  while  the 
latter  is  merely  a  corporate  compliance 
activity. 

Response:  While  CBP  agrees  that  the 
tariff  classification  of  items  to  be 
entered  may  constitute  a  customs 
business  activity  depending  on  the 
context  in  which  it  is  done,  this 
regidatory  initiative  also  recognizes  that 
some  accommodation  must  be  made  to 
enable  companies  to  meet  their 
reasonable  care  obligations.  To  this  end, 
the  proposed  regulations  would  allow  a 
compliance  department  to  provide  tariff 
classification  advice  to  a  sister  or  parent 
entity  for  all  purposes,  including  advice 
regarding  the  assigning  of  tariff  numbers 
for  placement  on  an  entry.  However, 
that  compliance  department  may  not 
prepare  the  actual  entry  document. 

Comment:  The  proposed  definitions 
of  eligible  related  parties  are  clear  and 
do  not  create  any  particular  problems. 

Response:  CBP  agrees  that  the 
definitions  are  clear.  However,  as 
indicated  later  in  this  comment 
discussion,  some  adjustments  to  the 
proposed  text  are  made  in  this  final  rule 
document  in  response  to  concerns 
raised  in  other  comments. 

Comment:  CBP  should  replace  the 
proposed  related  party  definition  with 
the  related  party  standard  employed  for 
customs  valuation  pmposes.  One 
commenter  specifically  suggested  that 
CBP  should  resort  to  the  more  limited 
related  party  definition  as  expressed  in 
19  U.S.C.  1401a(g)(l)(G). 

Response:  CBP  believes  that  the 
related  party  definition  used  generally 
for  valuation  ^imposes  is  too  broad  for 
application  in  the  context  imder  review 
here.  For  example,  the  valuation 
definition  includes  relationships 
between  family  members.  Its  wholesale 
adoption  would  thus  be  inappropriate. 

Tne  narrower  suggestion,  that  CBP 
use  the  more  Umited  related  party 
definition  as  set  forth  in  19  U.S.C. 
1401a(g)(l)(G),  is  also  imacceptable. 
That  provision  confers  a  relationship  on 
"[t)wo  or  more  persons  directly  or 
indirectly  controlling,  controlled  by,  or 


under  common  control  with,  any 
person."  According  to  a  notice  entitled 
"Transfer  Pricing;  Related  Party 
Transactions"  published  in  the  Federal 
Register  (58  FR  5445)  on  January  21, 
1993,  determinations  of  "control"  must 
be  made  on  a  case  by  case  basis  within 
the  context  of  the  administrative  review 
procedures  available  to  the  importing 
public  under  parts  174  and  177  of  the 
Customs  Regulations.  The  adoption  of  a 
definition  that  requires  the  issuance  of 
a  protest  review  decision  or  a  ruling  to 
determine  if  a  party  qualifies  would  be 
difficult  to  administer,  and,  as  such, 
would  not  be  appropriate  in  the  present 
regulatory  context. 

Comment:  As  an  alternative  to  the  50 
percent  ownership  requirement,  the  rule 
should  allow  ownership  of  some  equity 
or  voting  shares  coupled  with  proof  of 
the  retention  of  substantive  management 
rights,  such  as  the  right  to  designate 
officers  or  directors.  Such  a  standard 
would  take  into  account  modem  forms 
of  corporate  organization  while  edso 
assuring  that  only  those  entities  exerting 
control  were  engaged  in  permissible 
compliance  activity. 

Response:  Receiving  accurate 
information  from  importers  is  crucial  to 
CBP's  mission.  The  agency  fosters 
accuracy  through  the  issuance  of 
informed  compliance  publications  and 
binding  rulings  and  by  offering  outreach 
programs  to  the  importing  community. 
It  also  makes  use  of  the  procedures  that 
enable  it  to  seek  redress  against  persons 
who  file  inaccurate  or  incomplete  entry 
documentation.  Among  its  options  in 
this  regard,  CBP  can  assess  liquidated 
damages  against  an  importer  of  record 
for  a  breach  of  the  basic  importation 
bond,  or  discipline  licensed  brofers 
pursuant  to  19  U.S.C.  1641.  Corporate 
compliance  offices  under  this  new 
regulatory  scheme  will  not  be  subject  to. 
similar  actions  by  CBP,  because  they 
will  not  be  importers  of  record  or,  in 
most  cases,  licensed  brokers.  Absent 
some  assurance  of  accoimtability,  CBP 
would  be  reluctant  to  allow  an 
unlicensed  third  party  to  participate  in 
the  entry  process,  because  the  accuracy 
of  the  information  generated  by  that 
third  party  may  be  questionable.  CBP,  in 
imposing  a  substantial  ownership 
standard  (that  is,  more  than  50  percent 
of  the  voting  shares},  seeks  to  establish 
what  might  be  best  described  as 
cascading  accountability  by  enstuing 
that  entities  offering  compliance 
services  are  accountable  to  importers 
who  are,  in  turn,  accountable  to  CBP. 
Accordingly,  the  proposed  standard  is 
retained  in  the  final  rule.  With  regard  to 
the  point  concerning  modem  forms  of 
corporate  organization,  see  the  response 
to  the  next  comment,  which  also 
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discusses  the  i  eplacement  of  the 
reference  to  "\  oting  shares." 

Comment:! he  proposed  definition  of 
related  parties  only  refers  to  voting 
shares  of  corporations  and  does  not 
address  other  ^  roting  interests  such  as 
joint  ventures,  partnerships,  limited 
partnerships,  I  imited  liability 
companies,  or  any  other  legal  structure 
now  or  hereaft  ^r  existing.  Such 
situations  shoi  Jd  be  considered,  and  all 
possible  busin  }ss  entities  should  be 
addressed,  by  he  regulations. 

Response:  Even  though  CBP  believes 
that  the  50  per  :ent  ownership  standard 
should  be  reta:  ned  as  stated  above,  CBP 
also  recognize!  that  in  today's  business 
environment  n  dationships  may  be 
forged  betweei ,  companies  that  fall 
outside  of  the  \  raditional  corporate 
parent/subsidi  uy  structure. 
Accordingly,  ii  i  the  regulatory  text 
adopted  in  this  final  rule  document, 
references  to  pirent,  subsidiary,  and 
sister  corporati  ons  are  replaced  with  the 
more  generic  t(  irms  "business  entity" 
and  "related  business  entity  or  entities," 
with  "business  entity  '  defined  as  "an 
entity  that  is  re  gistered  or  otherwise  on 
record  with  an  appropriate 
governmental  <  luthority  for  business 
licensing,  taxal  ion,  or  other  legal 
purposes."  In  i  ddition,  because  voting 
shares  are  not  I  he  exclusive  basis  for 
determining  th  3  ownership  level  in  a 
business,  the  r(  ierences  to  "more  than 
50  percent  of  tl  le  voting  shares"  have 
been  replaced  n  the  final  regulatory  text 
with  more  gem  ral  references  to  "more 
than  a  50  percc  nt  ownership  interest." 

Comment:  C  JP  should  atfopt  a 
regulation  to  a]  low  thos^  entities 
transacting  cus  toms  business  on  behalf 
of  relat^  affili  ites  to  certify  to  CBP, 
upon  request,  t  lat  the  entity  exercises 
"responsible  si  pervision  and  control" 
over  the  affilial  b's  customs  activity. 

Responsp:  CI  P  is  uncertain  as  to  the 
purpose  behinc  this  suggestion.  The 
exercise  of  resp  onsible  supervision  and 
control  is  a  coe  cept  that  applies  to 
licensed  custoi  is  brokers,  upon  whom 
that  duty  falls  i  whenever  they  engage  in 
customs  brokei  age  activities.  A  broker 
can  be  sanctior  ed  by  CBP  for  failing  to 
exercise  respor  sible  supervision  and 
control.  Since  <  ompliance  departments 
will  not  be  reqi  lired  to  have  broker 
licenses  in  cast  s  covered  by  this  new 
regulatory  prov  ision,  the  suggestion  of 
this  commente!  does  not  appear  to  be 
relevant  to  the  present  exercise.  For  this 
reason,  CBP  de  :lines  to  adopt  the 
suggested  certi  ication  procedure. 

Conclusion 


Based  on  the 
the  analysis  of 
forth  above. 


CBP 


comments  received  and 
hose  comments  as  set 
believes  that  the 


proposed  regulatory  amendments 
should  be  adopted  as  a  final  rule  with 
the  changes  discussed  above. 

Executive  Order  12866 

This  document  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 

Regulatory  Flexibility  Act 

Pursuant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  it  is  certified  that  the 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  CBP  believes 
that  the  amendments  will  have  only  a 
minimal  impact  on  overall  customs 
broker  operations  because  they  do  not 
authorize  the  preparation  of  documents 
and  the  filing  of  docimients  with  CBP, 
which  constitute  the  bulk  of  customs 
business  services  provided  by  brokers. 
CBP  also  believes  that  the  amendments 
will  provide  positive  economic  and 
related  benefits  to  other  members  of  the 
import  conmiimity.  Accordingly,  the 
amendments  are  not  subject  to  the 
regulatory  analysis  or  other 
requirements  of  5  U.S.C.  603  and  604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Francis  W.  Foote,  Office  of 
Regulations  and  Rulings,  Bureau  of 
Customs  and  Border  Protection. 
However,  personnel  fi-om  other  offices 
participated  in  its  development. 

List  of  Subjects  in  19  CFR  Part  111 

Administrative  practice  and 
procedure.  Brokers,  Customs  duties  and 
inspection.  Imports,  Licensing, 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

■  For  the  reasons  stated  in  the  preamble, 
part  111  of  the  Customs  Regulations  (19 
CFR  part  1 11)  is  amended  as  set  forth 
below. 

PART  111— CUSTOMS  BROKERS 

■  1 .  The  general  authority  citation  for 
Part  111  continues  to  read  as  follows: 

Authority:  19  U.S.C.  66,  1202  (General 
Note  23,  Harmonized  Tariff  Schedule  of  the 
United  States),  1624,  1641. 


■  2.1n§lll.l: 

■  a.  The  definition  of  "customs 
business"  is  amended  by  adding  at  the 
end  of  the  last  sentence  before  the  period 
the  words  "and  does  not  include  a 
corporate  compliance  activity";  and 

■  b.  A  new  definition  of  "corporate 
complicince  activity"  is  added  in 


appropriate  alphabetical  order  to  read  as 
follows: 

§111.1    Definitions. 

***** 

Corporate  compliance  activity. 
"Corporate  compliance  activity"  means 
activity  performed  by  a  business  entity 
to  ensure  that  dociunehts  for  a  related 
business  entity  or  entities  are  prepared 
and  filed  with  Customs  using 
"reasonable  care",  but  such  activity 
does  not  extend  to  the  actual 
preparation  or  filing  of  the  documents 
or  their  electronic  oquivalents.  For 
purposes  of  this  definition,  a  "business 
entity"  is  an  entity  that  is  registered  or 
otherwise  on  record  with  an  appropriate 
governmental  authority  for  business 
licensing,  taxation,  or  other  legal 
purposes,  and  the  term  "related 
business  entity  or  entities"  encompasses 
a  business  entity  that  has  more  than  a 
50  percent  ov^mership  interest  in 
another  business  entity,  a  business 
entity  in  which  another  business  entity 
has  more  than  a  50  percent  ownership 
interest,  and  two  or  more  business 
entities  in  which  the  same  business 
entity  has  more  than  a  50  percent 
ownership  interest. 
***** 

Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 
Protection. 

(FR  Doc.  03-20327  Filed  8-8-03;  8:45  am] 

BILUNC  CODE  4820-02-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  41 

« 

[Public  Notice  4439] 

Visas:  Documentation  of 
Nonimmigrants  Under  the  Immigration 
and  Nationality  Act 

AGENCY:  Department  of  State 
ACTION:  Final  rule. 

SUMMARY:  The  Department  is  amending 
its  regulations  to  add  two  new 
nonimmigrant  symbols  to  the 
nonimmigrant  classification  table.  The 
amendments  are  necessary  to 
implement  recently  enacted  legislation. 
On  November  2,  2002,  the  President 
signed  into  law  the  "Border  Commuter 
Student  Act  of  2002".  This  legislation 
creates  two  new  nonimmigrant  visa 
classifications  (F3  and  M3)  for  citizens  . 
and  residents  of  Mexico  or  Canada  who 
seek  to  commute  into  the  United  States 
for  the  piu-pose  of  attending  an 
approved  F  or  M  school.  This  rule  adds 
these  new  classifications  to  the 
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Department's  regulatory  list  of 
nonimmigrant  visa  classifications. 
DATES:  Effective  date:  This  rule  takes 
effect  August  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Chavez,  Legislation  and  Regulations 
Division,  Visa  Services,  Department  of 
State,  Washington,  DC  20522-0106, 
202-663-1206. 
SUPPLEMENTARY  INFORMATION: 

What  Is  the  Background  for  These  New 
Visa  Classifications? 

Prior  to  the  September  11  terrorist 
attacks  on  the  United  States.  Canadian 
and  Mexican  citizens  living  in  their 
home  coimtries,  but  traveling  back  and 
forth  across  the  border  to  take  part-time 
classes  in  the  United  States  were 
admitted  into  the  country  as  visitors. 
However,  due  to  security  concerns  in 
the  aftermath  of  the  attacks,  the 
Immigration  and  Naturalization  Service 
(INS),  now  the  Department  of  Homeland 
Security  (DHS),  stopped  admitting  these 
part-time  students  as  DHS  held  that  they 
were  not  eligible  for  admittance  to  the 
United  States  as  visitors,  since  their 
purpose  was  to  attend  class.  They  also 
were  not  eligible  for  either  Fl 
(academic]  or  Ml  (non-academic  or 
vocational)  visas  because  these 
classifications  require  students  to  attend 
class  on  a  full-time  basis. 

The  "Border  Commuter  Student  Act 
of  2002",  Public  Law  107-274,  creates 
new  visa  classifications  for  Canadian 
and  Mexican  citizens  and  residents  who 
seek  to  commute  to  the  United  States  for 
the  purpose  of  full-time  or  part-time 
study  at  a  DHS-approved  school.  These 
students  (classified  F3  and  M3)  are 
permitted  to  study  on  either  a  full-time 
or  part-time  basis.  The  family  members 
of  border  commuter  students  are  not 
entitled  to  derivative  F2  or  M2  status. 

How  Is  the  Department  Amending  Its 
Regulations? 

The  rule  amends  the  nonimmigrant 
visa  classification  table  at  22  CFR  41.12 
by  adding  new  classifications:  F3  and 
MS.  . 

Regulatory  Analjrsis  and  Notices 

Administrative  Procedure  Act 

The  implementation  of  this  rule  as  a 
final  rule  is  based  upon  the  "good 


cause"  exceptions  established  by  5 
U.S.C.  553(b)(B)  and  553(d)(3).  The 
Department  has  determined  that  since 
the  new  nonimmigrant  classifications 
became  effective  upon  enactment  of  the 
Border  CommuterStudent  Act  of  2002 
and  since  there  is  substantial  immediate 
benefit  to  many  aliens,  there  is  not 
sufficient  reason  to  delay  its 
implementation.  Additionally,  this  rule 
does  not  make  changes  in  current  policy 
with  respect  to  the  admission  of  border 
commuter  students,  but  provides  for  a 
proper  classification  for  such  students. 
The  Department  has  determined  that 
adherence  to  the  notice  and  comment 
period  normally  required  luider  5  U.C. 
553(b)  would  cause  disruption  in  the 
studies  of  these  students. 

Regulatory  Flexibility  Act 

Pursuant  to  section  605  of  the 
Regulatory  Flexibility  Act,  the 
Department  has  assessed  the  potential 
impact  of  this  rule,  and  the  Department 
of  State  hereby  certifies  that  it  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

NONIMMIGRANTS 


Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  In  addition,  the 
Department  is  exempt  from  Executive 
Order  12866  except  to  the  extent  that  it 
is  promulgating  regulations  in 
conjunction  with  a  domestic  agency  that 
are  significant  regulatory  actions.  The 
Department  has  nevertheless  reviewed 
the  regulation  to  ensiu^  its  consistency 
with  the  regulatory  philosophy  and 
principles  set  forth  in  that  Executive 
Order. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of 
ExecutiveOrder  13132,  it  is  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  require 
consultations  or  warrant  the  preparation 
of  a  federalism  summary  impact 
statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Nonimmigrants,  Passports  and 
visas. 

PART  41— [AMENDED] 

■  1 .  The  authority  citation  for  Part  41 
continues  to  read  as  follows:8  U.S.C. 
1104,  Pub.  L.  105-277,  112  Stat.  2681- 
795  through  2681-801. 

■  2.  Amend  the  table  in  §41.12  by  . 
adding  new  categories  F3  and  M3  in 
alpha-numeric  order  to  read  as  follows: 

§  41 .1 2    Classification  symljols. 


Symbol 


Class 


Section  of  law 


F-3  Canadian  or  Mexican  national  conrimuter  student  101(a)(15)(F)(iii). 

•  ••*** 

M-3 Canadian  or  Mexican  national  commuter  student  (Vocational  student  or  ottier  nonacademic  student)  ...    101(a)(l5)(MKiii). 
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Symbol 


NoNiMMiGRATfTS— Continued     ' 


Class 


Section  of  law 


Dated:  July  22 

Maura  Harty, 

Assistant  Secrett  ryfo 
Department  of  Si  ati 

[FR  Doc.  03-203  K)  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4710  06-P 


2003. 

br  Consular  Affairs, 


DEPARTMENt  OF  HOMELAND 
SECURfTY 

Coast  Guard 

33  CFR  Part  1^7 

[CGD07-0^13l| 

RIN  1625-AA09  i 

j 

Drawbridge  Operation  Regulations;  St. 
Johns  River,  Mile  24.7  at  Jacksonville, 
Duval  County,  FL 

agency:  Coast  Guard,  DHS. 

ACTION:  Tempo  rary  final  rule;  request  for 

comments. 


SUMMARY:  The  i  :oast  Guard  is 
temporarily  chi  inging  the  regulations 
governing  the  c  peration  of  the  Main 
Street  Bridge,  nile  24.7,  Jacksonville, 
Florida.  Under  this  temporary  rule,  the 
bridge  need  noi  open  from  8  p.m.  to  6 
a.m.,  August  If ,  2003  until  October  30, 
2003.  This  tem  )orary  rule  is  required  to 
allow  the  bridg ;  owner  to  provide  for 
worker  safety  v  hile  completing  repairs 
to  the  bridge.  Due  to  the  repair  work,  the 
vertical  clearan  ::e  of  the  bridge  will  be 
reduced  by  5  fast. 

DATES:  This  rul  3  is  effective  from  8  p.m., 
August  18,  200: 1,  until  6  a.m.,  October 
30,  2003.  Comn  lents  must  be  received 
by  September  1 9,  2003. 
ADDRESSES:  Do(  :uments  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  Df  docket  CGD07-03- 
131  and  are  available  for  inspection  or 
copying  at  Commander  (obr),  Seventh 
Coast  Guard  Diiitrict,  909  S.E.  1st 
Avenue,  Room  132,  Miami,  FL  33131, 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INfORMATlON  CONTACT:  Mr. 
Barry  Etragon,  F  reject  Officer,  Seventh 
Coast  Guard  Dii  itrict,  Bridge  Branch,  at 
(305)415-6743 

supplementary!  information: 
Request  for  CoQiments 

We  encourag*  you  to  participate  in 
this  rolemakinf  by  submitting 


comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD07-O3-131). 
indicate  the  specific  section  of  this 
document  to  which  each  conmient 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received.  The 
Coast  Guard  may  amend  this  temporary 
final  rule  based  on  comments  received. 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NRPM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  Uie 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  was  impracticable  and 
contrary  to  the  public  interest,  because 
the  rule  was  needed  to  allow  the 
contractor  to  provide  for  worker  safety 
while  repairing  the  bridge.  The  repair 
work  is  required  before  the  winter 
season  when  there  will  be  increased 
boating  and  vehicular  traffic  in  the  area. 
Also,  since  the  temporary  rule  provides 
for  bridge  openings  during  the  majority 
of  the  day,  during  daytime  hours  when 
the  area  is  most  heavily  traveled,  vessel 
traffic  will  not  be  unduly  disrupted 
during  the  repair  process. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  Federal  Register  publication. 
Though  the  contractor  submitted  a  letter 
on  May  29,  2003,  requesting  a  change  to 
the  bridge's  operating  schedule  to  effect 
repairs,  that  request  was  incorrectly 
addressed  and  did  not  reach  the  Bridge 
Branch  imtil  faxed  there  on  July  7,  2003. 
The  repair  work  to  the  bridge  needs  to 
be  done  before  the  busy  winter  season. 
Accordingly,  there  was  insufficient  time 
remaining  to  either  publish  an  NPRM  or 
delay  the  effective  date  of  the  rule.  This 
temporary  rule  provides  for  a  reduction 
in  bridge  openings  so  as  to  allow  the 
contractor  to  safely  repair  the  bridge 
while  providing  for  the  reasonable 
needs  of  navigation. 


Background  and  Purpose 

The  Main  Street  Bridge,  mile  24.7  at 
Jacksonville,  Duval  County,  Florida,  has 
a  vertical  clearance  of  40  feet  at  mean 
high  water  and  a  horizontal  clearance  of 
350  feet  between  the  fender  systems. 
The  existing  operating  regulations  in  33 
CFR  117.325  require  the  bridge  to  open 
on  signal  except  that,  from  7  a.m.  to  8;30 
a.m.  and  4:30  p.m.  to  6  p.m.,  Monday 
through  Satiu-day,  e^ept  Federal 
holidays,  the  draw  need  not  open  for  the 
passage  of  vessels.  The  draw  opens  at 
any  time  for  vessels  in  an  emergency 
involving  life  or  property. 

Royal  Bridge,  Inc.,  contractors 
notified  the  Coast  Guard  on  July  7,  2003, 
that  work  on  the  vertical  lift  is 
scheduled  from  August  18,  2003,  to 
October  30,  2003.  For  safety  reasons, 
there  will  be  a  5-foot  reduction  in 
vertical  clearance.  The  contractors 
request  that  the  bridge  not  open  from  8 
p.m.  until  6  a.m.  during  the  repair 
period.  This  temporary  rule  is  necessary 
to  provide  for  worker  safety  during 
repairs  to  the  bridge  and  does  not 
significantly  hinder  navigation,  as 
openings  will  be  provided  throughout 
the  remainder  of  the  day. 

Discussion  of  Rule 

Under  this  temporary  rule,  the  bridge 
need  not  open  from  8  p.m.  until  6  a.m., 
August  18,  2003,  to  October  3,  2003. 
There  will  also  be  a  reduction  in  vertical 
clearance  of  5  feet.  This  action  is 
necessary  for  worker  safety  during 
repairs  to  the  bridge  and  does  not 
significantly  hinder  navigation. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regidatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Seciuity 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary.  The 
temporary  rule  will  impact  vessels  of 
greater  than  35  feet  in  height  because  of 
the  reduction  in  vertical  clearance.  The 
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temporary  rule,  however,  will  only 
affect  a  small  percentage  of  vessel  traffic 
through  the  bridge,  because  it  is  not  yet 
the  winter  season  when  there  would  be 
substantially  greater  use  of  the  bridge. 

Small  Entities 

Under  the  RegiUatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  temporary  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independentiy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  temporary  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  regulations  will 
affect  only  a  limited  amoimt  of  marine 
traffic  and  will  still  provide  for 
navigation  needs  by  opening  on  signal 
from  6:01  a.m.  to  7:59  p.m. 

If  you  think  that  your  business, 
organization,  or  govenunental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  temporary  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
imderstanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  comment  if  necessary.  If 
this  temporaiy  rule  woidd  affect  your 
small  business,  organization,  or 
governmental  jiuisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  person  listed  in  FOR  FURTHER 
INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regidations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditvu^  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditxue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biu-den. 

Protection  of  Children 

We  have  analyzed  this  rule  luider 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  nde  is  not 
an  economically  significant  rule  and 
would  not  create  an  enviroiunental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 


responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efifects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order,  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43701),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  {32)(e),  of  the 
Instruction,  from  further  environmental 
documentation.  Under  figure  2-1 , 
paragraph  (32)(e),  of  the  Instruction,  an 
"Envfroiunental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule. 

List  of  Subiects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  1 1 7— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1 .  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l(g);  Section  117,255  also  issued 
under  authority  of  Pub.  L.  102-587. 106  Stat. 
5039. 

■  2.  From  8  p.m.  on  August  18,  2003, 
until  6  a.m.  on  October  30,  2003,  in 

§  117.325,  paragraph  (a)  is  suspended 
and  a  new  paragraph  (d),  is  added  to  read 
as  follows: 

§117.325    SL  Johns  Rivw. 

***** 

(d)  The  draw  of  the  Main  Street 
(US17)  Bridge,  mile  24.7  at  Jacksonville, 
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shall  open  on  signal,  except  that  from  8 
p.m.  until  6  a.m.,  the  draw  need  not 
open  for  the  passage  of  vessels.  The 
draw  shall  op0n  at  any  time  for  vessels 
in  an  emergency  involving  life  or 
property. 

Dated:  July  28   2003. 
F.M.  Rosa, 

Captain.  Coast  C  uard.  Acting  Commander, 
Seventh  Coast  G  lard  District. 
(FR  Doc.  03-203  34  Filed  8-8-03;  8:45  am] 

BiLUNG  CODE  49ia-1S-P 


DEPARTMENt  OF  HOMELAND 
SECURITY 


Coast  Guard 


33  CFR  Parties 
[CGD09-03-253| 
RIN  1625-AAOO 

Safety  Zone;  Aed  Bull  Fiugtag,  Lake 
Michigan,  Chicago,  IL 


agency:  Coast  I 
ACTION:  Tempo 


Juard,  DHS. 
final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Red  Bull  Fiugtag  Chicago.  The  safety 
zone  is  necess<  ry  to  protect  participants 
and  spectators  during  the  event.  This 
safety  zone  is  i  ntended  to  restrict 
vessels  from  a  jortion  of  Lake  Michigan. 
DATES:  This  rui  e  is  effective  from  9:30 
a.m.  (local)  iml  il  7  p.m.  (local)  on 
August  9,  2003. 

ADDRESSES:  Co  mments  and  material 
received  from  I  he  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  availably  in  the  docket,  are  part  of 
3-253]  and  are 
pection  or  copying  at 
ffice  Chicago,  215  W. 
te  D,  Burr  Ridge,  Illinois 
7:30  a.m.  and  4  p.m., 
Friday,  except  Federal 


docket  [CGDC 
available  for  i 
Marine  Safety 
83rd  Street,  S 
60527,  betwee 
Monday  throu; 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
MST2  Kenneth  Brockhouse,  U.S.  Coast 
Guard  Marine  I  Safety  Office  Chicago,  at 
(630) 986-215J . 
SUPPLEMENTARY   INFORMATION: 

Regulatory  lafl  innation 

We  did  not  piublish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b){B),  the 
Coast  Guard  fi4ds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Under  5 
U.S.C.  553(d)(^,  the  Coast  Guard  finds 
that  good  caus^  exists  for  making  this 
rule  effective  lass  than  30  days  after 
publication  in  the  Federal  Register.  The 
permit  application  was  not  received  in 


time  to  publish  an  NPRM  followed  by 
a  final  rule  before  the  effective  date. 
Delaying  this  rule  would  be  contrary  to 
the  public  interest  of  ensuring  the  safety 
of  spectators  and  vessels  during  this 
event  and  immediate  action  is  necessary 
to  prevent  possible  loss  of  life  or 
property.  The  Coast  Guard  has  not 
received  any  complaints  or  negative 
comments  previously  with  regard  to  this 
event. 

Background  and  Purpose 

A  temporary  safety  zone  is  necessary 
to  ensure  the  safety  of  participants  and 
spectators  from  the  hazards  associated 
with  launching  human  powered  flying 
machines.  All  persons  and  vessels  shall 
comply  with  the  directions  of  the  Coast 
Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol 
representative.  Entry  into,  transiting,  or 
anchoring  within  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Chicago  or  his 
designated  on-scene  representative  and 
may  be  reached  via  VHP  radio  channel 
16. 

Discussion  of  Rule 

The  safety  zone  vdll  encompass  all 
waters  and  adjacent  shoreline  of  Lake 
Michigan  beginning  at  a  point  of 
41°52'56"N,  087°36'55''  W;  then  south  to 
41°52'54''  N,  087°36'55''  W;  then  east  to 
41°52'54''  N,  087°36'48''  W;  then  west  to 
41°52'56''  N,  087°36'48''  W.  These 
coordinates  are  based  upon  North 
American  Datimi  1983  (NAD  1983). 

Regulatory  Evaluation 

This  temporary  rule  is  not  a 
significant  regulatory  action  imder 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Homeland  Security  (DHS).  The  Coast 
Guard  expects  the  economic  impact  of 
this  proposal  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regxilatory  policies  and  procediues  of 
DHS  is  uimecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  vydll  have 
a  significant  impact  on  a  substantial 
number  of  small  businesses  and  not-for- 
profit  organizations  that  are 
independenUy  owned  and  operated  are 
not  dominant  in  their  respective  fields, 
and  governmental  jurisdictions  with 
populations  less  than  50,000. 


The  Coast  Guard  certifies  under 
section  605  (b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.601-612)  that 
this  temporary  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  Section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  die  Coast  Guard  offered  to 
assist  small  entities  in  imderstanding 
this  rule  so  that  they  can  better  evaluate 
its  effectiveness  and  participate  in  the 
ndemaking  process.  Small  businesses 
may  send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
othervdse  determine  compliance  with. 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions,  call  1-888-REG-FAlR  (1- 
888-734-3247). 

Collection  of  Information 

This  rule  contains  no  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  has  analyzed  this 
rule  imder  Executive  Order  13132, 
Federalism,  and  has  determined  that 
this  rule  does  not  have  implications 
imder  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretioneuy  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
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Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  has  analyzed  this 
rule  imder  Executive  Order  13045, 
Protection  of  Children  fiova 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economicaUy 
significant  rule  and  does  not  create  an 
enviroiunental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (34)(g),  of  Conunandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "sigmficant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Vessels,  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITITED  ACCESS 
AREAS. 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191, 195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6.  and  160.5;  Pub.  L. 
107-295, 116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  A  new  §  165.T09-253  is  added  to 
read  as  follows; 

§165.T09-253    Safety  Zone;  Lake 
Michigan,  Chicago,  IL. 

(a)  Location.  The  following  is  a  safety 
zone:  all  waters  and  adjacent  shoreline 
of  Lake  Michigan  beginning  at  a  point 
of  41°52'56''  N,  087°36'556''  W;  then 
south  to  41°52'54''  N,  087°36'55''  W; 
then  east  41°52'54''  N,  087°36'48''  W; 
tiien  west  to  41°52'56''  N,  087°36'48''  W; 
then  back  to  the  point  of  origin  (NAD 
83). 

(b)  Enforcement  period.  This  section 
will  be  enforced  &t)m  9:30  a.m.  (local) 
until  7  p.m.  (local)  on  August  9,  2003. 

(c)  Regulations.  In  accordance  with 

§  165.23  of  this  part,  entry  into  this  zone 
is  prohibited  unless  authorized  by  the 
Coast  Guard  Captcdn  of  the  Port, 
Chicago,  or  the  designated  on  scene 
representative.  Section  165.23  also 
contains  other  general  requirements. 

Dated:  July  28,  2003. 
Terrence  W.  Carter, 

Captain,  Coast  Guard,  Captain  of  the  Port 
Chicago. 

[FR  Doc.  03-20331  Filed  8-8-03;  8:45  am) 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD0»-03-248] 
RIN  1625-AAOO 

Safety  Zone;  Captain  of  the  Port 
Chicago  Zone 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  implementation  of 
regulation. 

summary:  The  Coast  Guard  is 
implementing  safety  zones  for  annual 
fireworks  displays  and  other  significant 
marine  events  in  the  Captain  of  the  Port 
Chicago  Zone  during  August  2003.  This 
action  is  necessary  to  provide  for  the 
safety  of  life  and  property  on  navigable 
waters  during  these  events.  These  zones 
will  restrict  vessel  traffic  from  a  portion 
of  the  Captain  of  the  Port  Chicago  Zone. 


DATES:  Effective  from  12:01  a.m.  (Local) 
on  August  1,  2003  to  11:59  p.m.  (Local) 
on  August  31,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

MST2  Kenneth  Brockhouse,  U.S.  Coast 
Guard  Marine  Safety  Office  Chicago,  IL 
at  (eSO)  986-2155. 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  is  implementing  the  permanent  • 
safety  zones  in  33  CFR  165.918(a)(13), 
(a)(8).  (a)(10),  and  (a)(12)  (68  FR  27466, 
May  20,  2003),  for  fireworks  displays 
and  other  significant  marine  events  in 
the  Captain  of  the  Port  Chicago  Zone 
during  August  2003.  The  following 
safety  zones  are  in  effect  for  fireworks 
displays  and  other  significant  marine 
events  occurring  in  the  month  of  August 
2003: 

Navy  Pier  Summer  Fireworks,  Lake 
Michigan' Chicago,  IL  This  safety  zone 
will  be  enforced  every  Wednesday  and 
Saturday  evening  from  9  p.m.  (local) 
until  termination  of  the  display. 

Venetian  Night  Fireworks  Monroe 
Street  Harbor  Chicago,  IL.  This  safety 
zone  wdll  be  enforced  on  August  2,  2003 
from  sunset  until  termination  of  the 
display. 

YMCA  Lake  Michigan  Swim 
Fenysburg,  MI.  This  safety  zone  will  be 
enforced  on  August  16,  2003  from  8  a.m. 
(local)  until  the  end  of  event. 

Chicago  River  Flat  Water  Classic, 
Chicago  River,  Chicago,  IL  This  safety 
zone  will  be  enforced  on  August  10, 
2003  from  9  a.m.  (local)  until  3:30  p.m. 
(local). 

In  order  to  ensure  the  safety  of 
spectators  and  transiting  vessels,  these 
safety  zones  will  be  in  effect  for  the 
duration  of  the  events.  In  cases  where 
shipping  is  affected,  commercial  vessels 
may  request  permission  from  the 
Captain  of  the  Port  Chicago  to  transit  the 
safety  zone.  Approval  will  be  made  on 
a  case-by  case  basis.  Requests  must  be 
made  in  advance  and  approved  by  the 
Captain  of  Port  before  transits  will  be 
authorized.  The  Captain  of  the  Port  may 
be  contacted  by  calling  (630)  986-2155. 

Dated:  July  28,  2003. 
Terremx  W.  Carter, 

Captain,  Coast  Guard,  Captain  of  the  Port 

Chicago. 

[FR  Doc.  03-20332  Filed  &-8-03;  8:45  am) 

BILLING  CODE  4010-15-P 


47466         I  Federal  Register/Vol.  68.  No.  154/Monday,  August  11,  2003/Rules  and  Regulations 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  $2 

[MO  188-1 188#;  FRL-7542-3] 

Approval  and  Promulgation  of 
Implementatipn  Plans;  State  of  MO 

agency:  Envi  -onmental  Protection 

Agency  (EPA 

ACTION:  Direct  final  rule. 


SUMMARY:  EPi  ^  is  announcing  it  is 
approving  a  r  (vision  to  the  Missouri 
State  Implemi  mtation  Plan  (SIP)  which 
establishes  a  i  tate-wide  air  emissions 
banking  and  t  rading  program.  Approval 
of  this  revision  will  ensure  consistency 
between  the  s  tate  and  Federally- 
approved  rul(  s.  and  ensure  Federal 
enforceability  of  the  current  state  rules. 
DATES:  This  d  rect  final  rule  will  be 
effective  Octo  jer  10,  2003,  unless  EPA 
receives  adve  se  comments  by 
September  10  2003.  If  adverse 
comments  are  received,  EPA  will 
publish  a  timi  iy  withdrawal  of  the 
direct  final  ru  e  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effecl . 

ADDRESSES:  C  )mments  may  be 
submitted  eitl  ler  by  mail  or 
electronically  Written  comments 
should  be  submitted  to  Wayne  Kaiser, 
Environmenta  1  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Stre  et,  Kansas  City,  Kansas 
66101.  Electrc  nic  comments  should  be 
'  sent  either  to  taiser.  wayne@epa.gov.  or 
to  http://www  regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  con  iments  to  EPA.  To  submit 
comments,  pldase  follow  the  detailed 
instructions  d  jscribed  in  "What  action 
is  EPA  taking'  in  the  SUPPLEMENTARY 
INFORMATION  s  action. 

Copies  of  d(  cuments  relative  to  this 
action  are  ava  lable  for  public 
inspection  dui  ing  normal  business 
hours  at  the  al  lOve-listed  Region  7 
location.  The  nterested  persons 
wanting  to  examine  these  documents 
should  make  i  n  appointment  with  the 
office  at  least :  :4  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603,  or  by 
e-mail  at  kaiser.wayne@epa.gov. 
SUPPtEMENTAR  Y  INFORMATION: 
Throughout  this  document  whenever 
"we."  "us,"  01  "our"  is  used,  we  mean 
EPA.  This  seel  ion  provides  additional 
information  b;  addressing  the  following 
questions: 

What  Is  a  SIPl 

What  Is  the  F(  deral  Approval  Process  for 
a  SIP? 

What  Does  Fejleral  Approval  of  a  State 
Regulation  Meai  i  to  Me? 


What  Is  Being  Addressed  in  This 
Document? 

Have  the  Requirements  for  Approval  of  a 
SIP  Revision  Been  Met? 

What  Action  Is  EPA  Taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  Carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide.    • 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP.  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40,  Part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 


approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally-approved  Sff  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

10  CSR  10-6.410    Emissions  Banking 
and  Trading 

In  order  to  fulfill  the  requirements  of 
Section  643.220  of  the  Revised  Statutes 
of  Missouri,  the  Missouri  Department  of 
Natural  Resources  (MDNR)  proposed 
and  adopted  a  new  emissions  banking 
and  trading  rule,  10  CSR  10-6.410.  This 
rule  became  effective  on  April  30,  2003. 

Banking  and  trading  programs  are  a 
market-based  approach  to  improving  air 
quality.  The  basic  unit  for  transactions 
in  this  program  is  the  emission 
reduction  credit  (ERC),  which  is  a 
certified,  permanent  emission  reduction 
equal  to  one  ton  per  year  of  a  criteria 
pollutant  or  preciursor.  A  facility 
generates  ERCs  by  volimtarily  emitting 
below  applicable  requirements.  As  this 
new,  lower  emission  level  is 
incorporated  into  the  facility's  operating 
permit,  this  reduction  is  permanent. 
These  credits  can  be  traded,  sold,  or 
banked  for  later  use.  Another  facility 
can  purchase  these  credits  and  use  them 
to  offset  emissions  ft'om  expansion  of 
existing  facilities  or  construction  of  new 
facilities.  ERCs  cannot  be  used  to  avoid 
New  Source  Review  (NSR)  applicability 
or  requirements  for  technology-based 
standards  such  as  lowest  achievable 
emission  rate,  best  available  control 
technology  or  reasonably  available 
control  technology.  Credits  can  also  be 
purchased  to  be  retired,  thereby 
reducing  potential  emissions  in  an  area. 

Missouri's  emissions  banking  and 
trading  program  contains  a  number  of 
measures  to  ensure  that  air  quality  is 
protected.  First  of  all,  ERCs  must  be 
real,  properly  quantified,  permanent 
and  siu-plus  (not  already  relied  upon  or 
required  by  the  SIP,  a  state  or  local  law, 
ordinance  or  regulation,  the  Clean  Air 
Act  or  other  Federal  law  or  regulation, 
an  enforcement  action,  or  a  consent 
decree).  Second,  ERCs  may  only  be  used 
in  the  same  maintenance  area, 
nonattairunent  area  or  modeling  domain 
in  which  they  were  generated.  ERCs 
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may  be  used  to  offset  only  emissions  of 
the  same  criteria  pollutant  or  precursor 
as  were  reduced  to  generate  them.  For 
example,  volatile  organic  compound 
(VOC)  reductions  may  only  be  used  to 
offset  VOC  emissions.  If  credits  are  to  be 
used  in  an  area  subject  to  an  offset  ratio, 
enough  credits  must  be  purchased  to 
compensate  for  emissions  plus  the 
area's  offset  ratio.  These  credits  are 
permanently  retired.  Also,  the  available 
emissions  credits  in  an  area  are  reduced 
by  an  annual  three  per  cent  (3%)  from 
the  pool  of  banked  credits.  Finally, 
nothing  in  the  rule  is  intended  to  limit 
the  authority  of  the  Missouri  Air 
Conservation  Commission  to  terminate 
or  limit  a  facility's  authorization  to  emit. 

We  note,  in  particular,  that  the  new 
rule  merely  provides  a  mechanism  for 
tracking  ERCs.  It  does  not  in  any  way 
impact  how  ERCs  may  be  used  under 
rules  such  as  Missouri's  prevention  of 
significant  deterioration  and 
nonattainment  new  soiuce  review 
programs  (10  CSR  10-C.410(3)(B)5). 

Ine  management  of  the  emissions 
banking  and  trading  program  will  be 
handled  by  the  Air  Pollution  Control 
Program  (APCP)  of  the  MDNR. 

10  CSR  10-6.060    Construction  Permits 
Required 

The  offset  and  banking  provisions  of 
this  rule  were  deleted  since  these 
provisions  were  incorporated  into  the 
new  emissions  banking  and  trading  rule. 
Specifically,  Appendix  C,  Offsets,  and 
Appendix  D,  Banking,  were  deleted. 
Additionally,  references  to  these 
appendices  were  deleted  and  references 
to  the  new  banking  and  trading  rule 
were  added  in  sections  (7)(B),  (8)(C), 
and  (8)(E).  This  revision  became 
effective  April  30,  2003. 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  approving  as  an  amendment  to 
the  Missouri  SIP  a  revision  to  rule  10 
CSR  10-6.060  and  new  rule  10  CSR  10- 
6.410,  which  were  effective  in  the  state 
on  April  30,  2003. 

We  are  processing  this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  'Therefore, 
we  do  not  anticipate  any  adverse 


conmients.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
from  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensiue 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
niunber,  MO  188-11 88a,  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments. 

1.  Electronically,  tf  you  submit  an 
electronic  conunent  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
conunent.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  conunent,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
ff  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

a.  Electronic  mail.  Comments  may  be 
sent  by  e-mail  to  kaiser.wayne@epa.gov. 
Please  include  identification  number, 
MO  188-1 188a,  in  the  subject  line. 
EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  ReguIations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

b.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  conunents  to 
EPA.  Go  direcUy  to  http:// 
www.regulations.gov,  click  on  "To 
Search  for  Regulations,"  then  select 
Environmental  Protection  Agency  and 
use  the  "go"  button.  The  list  of  current 
EPA  actions  available  for  comment  will 
be  listed.  Please  follow  the  online 
instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
Imow  your  identity,  e-mail  address,  or 


other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 
2.  By  Mail.  Written  comments  should 
be  sent  to  the  name  and  address  listed 
in  the  ADDRESSES  section  of  this 
document. 

Statutory  and  Executive  Order  Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regidations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  nde 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfiuided  mandate  or 
significanUy  or  uniquely  affect  small 
govenunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govermnent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenmient,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
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provided  tha  they  meet  the  criteria  of 
the  CAA.  In  I  ^s  context,  in  the  absence 
of  a  prior  exii  iting  requirement  for  the 
State  to  use  v  oluntary  consensus 
standards  (VCIS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent '  vith  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwis  j  satisfies  the  provisions  of 
the  CAA.  Thi  is,  the  requirements  of 
section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (is  U.S.C.  272  note)  do  not 
apply.  This  rale  does  not  impose  an 
information  c  oUection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congre  ssional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regi  ilatory  Enforcement 
Fairness  Act  (if  1996,  generally  provides 
that  before  a  mile  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  ni  le,  to  each  House  of  the 

to  the  Comptroller  General 
States.  EPA  will  submit  a 


Congress  and 
of  the  United 


Missouri 


Chapter  6 — Aii 


10-6.060 


10-6.410 


report  containing  this  nUe  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  10,  2003.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
aSect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subfects  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 

EPA-Approved  Missouri  Regulations 


Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Particulate  matter.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Sulfur  dioxide.  Volatile 
organic  compoimds. 

Dated:  July  31,  2003. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 

■  Chapter  1,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA— Missouri 

■  2.  hi  §  52.1320(c)  the  table  is  amended 
under  chapter  6  by  revising  the  entry  for 
10-6.060  and  adding  a  new  entry  for  10- 
6.410  to  read  as  follows: 

§52.1320    Identification  of  plan. 

***** 

(c)  *   *   * 


citation 


Title 


State  effective 
date 


EPA  approval  date 


Explanation 


Missouri  Department  of  Natural  Resources 


Quality  Standards,  Definitions,  Sampling  and  Reference  Methods,  and  Air  Pollution  Control  Regulations  for  the  State  of 

Missouri 


Construction  Permits  Re- 
quired. 


4/30/03    August  1 1 ,  2003  and  [FR 
page  citation). 


Section  9,  pertaining  to  haz- 
ardous air  pollutants,  is  not 
SIP  approved. 


Emissions  Banking  and  Trad- 
inq. 


4/30/03    August  1 1 ,  2003  and  [FR 
page  citation]. 


|FR  Doc.  03-20*00  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  656i  -50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FL-078-200335(a);  FRL-7541-9] 

Approval  and  Promulgation  of 
Implementation  Plans  Revisions  to 
Florida  State  Implementation  Plan: 
Transportation  Conformity  Rule 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  The  EPA  is  approving  a 
revision  to  the  Florida  State 
Implementation  Plan  (SIP)  submitted  on 
August  14,  1998,  with  the  exception  of 
one  state  regulation  pertaining  to 
triggers.  The  revision  contains  the 
transportation  conformity  rule  pursuant 
to  the  Clean  Air  Act  as  amended  in  1990 
(Act),  including  detailed  consultation 
procedures  for  implementing  the 
transportation  coriformity  rule.  The 
transportation  cooformity  rule  assures 
that  projected  emissions  from 
transportation  plans,  improvement 
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programs  and  projects  in  air  quality 
nonattainment  or  maintenance  areas 
stay  within  the  motor  vehicle  emissions 
ceiling  contained  in  the  SIP.  The  , 
transportation  conformity  SIP  revision 
enables  the  State  to  implement  and 
enforce  the  Federal  transportation 
conformity  requirement  at  the  state 
level.  This  action  streamlines  the 
conformity  process  to  allow  direct 
consultation  among  agencies  at  the  local 
level.  This  final  approval  action  is 
limited  to  requirements  for 
transportation  conformity. 
DATES:  This  direct  final  rule  is  effective 
October  10,  2003  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  September  10,  2003.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Matt  Laurita,  Air 
Quality  Modeling  and  Transportation 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency  Region  4,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier,  please  follow  the 
detailed  instructions  described  in  [Part 
(I)(B)(l)(i)  though  (iii)]  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Laurita,  Air  Quality  Modeling  and 
Transportation  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9044. 
Mr.  Laurita  can  also  be  reached  via 
electronic  mail  at 
Iaurita.matthew@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  Of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  FL-078-200335.  The  official 
public  file  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemaking  file  does  not 


include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Regulatory 
Development  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  contact  listed  in  the  For 
Further  Information  Contact  section  to 
schedule  your  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9  to  3:30 
excluding  Federal  holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hours,  by 
appointment  at  the  State  Air  Agency. 
Florida  Department  of  Environmental 
Protection,  Division  of  Air  Resources 
Management,  Twin  Towers  Office 
Building,  2600  Blair  Stone  Road, 
Tallahassee,  Florida  32399-2400. 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulation.gov  Web  site  located  at  http:/ 
/www. regulations. gov  where  you  can 
find,  review,  and  submit  comments  on 
Federal  rules  that  have  been  published 
in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  FL-078."  in  the 


subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficidties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
laurita.matthew@epa.gov,  please 
including  the  text  "Public  comment  on 
proposed  rulemaking  FL-078."  in  the 
subject  line.  EPA's  e-mail  system  is  not 
an  "anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly 
without  going  through  Regulaticns.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulation.gov.  Your  use  of 
Regulatipn.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  list  of  current  EPA  actions  available 
for  comment  will  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
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2.  By  Mail. 
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Transportation 
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Management 
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D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  yoiu 
conunents  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemajung  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Feder^ 
Register  citation  related  to  your 
comments. 

n.  Background 

A.  What  Is  A  SIP? 

The  states,  under  section  110  of  the 
Act,  must  develop  air  pollution 
regulations  and  control  strategies  to 
ensure  that  state  air  quality  meets 
National  Ambient  Air  Quality  Standards 
(NAAQS)  established  by  EPA.  The  Act, 
under  section  109,  established  these 
NAAQS  which  currently  address  six 
criteria  pollutants.  These  pollutants  are: 
carbon  monoxide,  nitrogen  dioxide, 
ozone,  lead,  particulate  matter,  and 
sulfur  dioxide. 

Each  state  must  send  these  regulations 
and  control  strategies  to  EPA  for 
approval  and  incorporation  into  the 
Federally  enforceable  SIP,  which 
protects  air  quality  and  contains 
emission  control  plans  for  NAAQS 
nonattainment  areas.  These  SIPs  can  be 
extensive,  containing  state  regulations 
or  other  enforceable  documents  and 
supporting  information  such  as 
emission  inventories,  monitoring 
networks,  and  modeling 
demonstrations. 

B.  What  Is  the  Federal  Approval  Process 
For  a  SIP? 

The  states  must  formally  adopt  the 
regulations  and  control  strategies 
consistent  with  state  and  Federal  laws 
for  incorporating  the  state  r^ulations 
into  the  Federally  enforceable  SEP.  This 
process  generally  includes  a  public 
notice,  public  comment  period,  public 
hearing,  and  a  formal  adoption  by  a 
state-authorized  rulemaking  body. 


Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state  will 
send  these  provisions  to  EPA  for 
inclusion  in  the  Federally  enforceable 
SIP.  EPA  must  then  determine  the 
appropriate  Federal  action,  provide 
public  notice,  and  request  additional 
public  comment  on  the  action.  The 
possible  Federal  actions  include 
approval,  disapproval,  conditional 
approval  and  limited  approval/ 
disapproval.  If  adverse  conunents  are 
received,  EPA  must  consider  and 
address  the  comments  before  taking 
final  action-. 

EPA  incorporates  state  regulations 
emd  supporting  information  (sent  under 
section  110  of  the  Act)  into  the 
Federally  approved  SIP  through  the 
approval  action.  EPA  maintains  records 
of  all  such  SIP  actions  in  the  CFR  at 
Title  40,  part  52,  entitled  "Approval  and 
Promulgation  of  Implementation  Plans." 
The  EPA  does  not  reproduce  the  text  of 
the  Federally  approved  state  regulations 
in  the  CFR.  They  are  "incorporated  by 
reference,"  which  means  that  the 
specific  state  regulation  is  cited  in  the 
CFR  and  is  considered  a  part  of  the  CFR 
the  same  as  if  the  text  were  fully  printed 
in  the  CFR. 

C.  What  Is  Transportation  Conformity? 

Conformity  first  appeared  as  a 
requirement  in  the  Act's  1977 
amendments  (Pub.  L.  95-95).  Although 
the  Act  did  not  define  conformity,  it 
stated  that  no  Federal  department  could 
engage  in,  support  in  any  way  or 
provide  financial  assistance  for,  license 
or  permit,  or  approve  any  activity  which 
did  not  conform  to  a  SIP  which  has  been 
approved  or  promulgated. 

The  1990  Amendments  to  the  Act 
expanded  the  scope  and  content  of  the 
conformity  concept  by  defining 
conformity  to  a  SIP.  Section  176(c)  of 
the  Act  defines  conformity  as 
conformity  to  the  SIP's  purpose  of 
eliminating  or  reducing  the  severity  and 
number  of  violations  of  the  NAAQS  and 
achieving  expeditious  attainment  of 
such  standards.  Also,  the  Act  states 
"that  no  Federal  activity  will:  (1)  Cause 
or  contribute  to  any  new  violation  of 
any  standard  in  any  area,  (2)  increase 
the  frequency  or  severity  of  any  existing 
violation  of  any  standard  in  any  area,  or 
(3)  delay  timely  attainment  of  any 
standard  or  any  required  interim 
emission  reductions  or  other  milestones 
in  any  area."  The  requirements  of 
section  176(c)  of  the  Clean  Air  Act 
apply  to  all  departments,  agencies  and 
instrumentalities  of  the  Federal 
government.  Transportation  conformity 
refers  only  to  the  conformity  of 
transportation  plans,  programs  and 
projects  that  are  funded  or  approved 
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under  tide  23  U.S.C.  or  the  Federal 
Transit  Act  (49  U.S.C.  Chapter  53). 

D.  Why  Must  the  State  Submit  A 
Transportation  Conformity  SIP? 

A  transportation  conformity  SIP  is  a 
plan  which  contains  criteria  and 
procedures  for  the  State  Department  of 
Transportation  (DOT),  Metropolitan 
Planning  Organizations  (MPOs),  and 
other  state  or  local  agencies  to  assess  the 
conformity  of  transportation  plans, 
programs  and  projects  to  ensiu-e  that 
they  do  not  cause  or  contribute  to  new 
violations  of  a  NAAQS  in  the  area 
substantially  affected  by  the  project, 
increase  the  frequency  or  severity  of 
existing  violations  of  a  standard  in  such 
area  or  delay  timely  attainment.  40  CFR 
part  51.390,  subpart  T  requires  states  to 
submit  a  SIP  that  establishes  criteria  for 
conformity  to  EPA.  40  CFR  part  93, 
subpart  A,  provides  the  criteria  the  SIP 
must  meet  to  satisfy  40  CFR  part  51.390. 

EPA  was  required  to  issue  criteria  and 
procedures  for  determining  conformity 
of  transportation  plans,  programs,  and 
projects  to  a  SIP  by  section  1 76(c)  of  the 
Act.  The  Act  also  required  the 
procedure  to  include  a  requirement  that 
each  state  submit  a  revision  to  its  SIP 
including  conformity  criteria  and 
procedures.  EPA  published  the  first 
transportation  conformity  rule  in  the 
November  24,  1993,  Federal  Register 
(FR).  and  it  was  codified  at  40  CFR  part 
51,  subpart  T  and  40  CFR  part  93, 
subpart  A.  The  transportation 
conformity  rule  required  the  states  to 
adopt  and  submit  a  transportation 
conformity  SIP  revision  to  the 
appropriate  EPA  Regional  Office  by 
November  25,  1994.  The  State  of  Florida 
submitted  a  transportation  conformity 
SIP  to  the  EPA  Region  4  on  November 
15,  1994.  EPA  did  not  take  action  on 
this  SIP  because  the  Agency  was  in  the 
process  of  revising  the  transportation 
conformity  requirements.  EPA  revised 
the  transportation  conformity  rule  on 
August  7,  1995  (60  FR  40098), 
November  14,  1995  (60  FR  57179),  and 
August  15,  1997  (62  FR  43780),  and 
codified  the  revisions  under  40  CFR  part 
51,  subpart  T  and  40  CFR  part  93, 
subpart  A — Conformity  to  State  or 
Federal  Implementation  Plans  of 
Transportation  Plans,  Programs,  and 
Projects  Developed,  Funded  or 
Approved  Under  Title  23  U.S.C.  of  the 
Federal  Transit  Laws  (62  FR  43780). 
EPA's  action  of  August  15,  1997, 
required  the  states  to  change  their  rules 
and  submit  a  SIP  revision  to  EPA  by 
August  15, 1998. 

States  may  choose  to  develop  in  place 
of  regulations,  a  memorandum  of 
agreement  (MOA)  which  establishes  the 
roles  and  procedures  for  transportation 


coniormity.  The  MOA  includes  the 
detailed  considtation  procedures 
developed  for  that  particular  area.  The 
MOAs  are  enforceable  through  the 
signature  of  all  the  transportation  and 
air  quality  agencies,  including  the 
Federal  Highway  Administration 
(FHWA),  Federal  Transit 
Administration  (FTA)  and  EPA. 

E.  How  Does  Transportation  Conformity 
Work? 

The  Federal  or  state  transportation 
conformity  rule  applies  to  all  NAAQS 
nonattainment  and  maintenance  areas 
in  die  state.  The  MPO,  the  DOT  (in 
absence  of  a  MPO),  State  and  local  Air 
Quality  Agencies  ,  U.S.  Environmental 
Protection  Agency  and  U.S.  Department 
of  Transportation  (USDOT)  are  involved 
in  the  process  of  making  conformity 
determinations.  Conformity 
determinations  are  made  on  programs 
and  plans  such  as  transportation 
improvement  programs  (TIP), 
transportation  plans,  and -projects.  The 
MPOs  calculate  the  projected  emissions 
that  wUl  result  from  implementation  of 
the  tran^ortation  plans  and  programs 
and  compare  those  calcidated  emissions 
to  the  motor  vehicle  emissions  budget 
established  in  the  SIP.  The  calculated 
emissions  must  be  equal  to  or  smaller 
than  the  Federally  approved  motor 
vehicle  emissions  budget  in  order  for 
USDOT  to  make  a  positive  conformity 
determination  with  respect  to  the  SIP. 

in.  Analysis  of  State's  Submittal 

A.  What  Did  the  State  Submit? 

The  State  of  Florida  chose  to  address 
the  transportation  conformity  SIP 
requirements  using  State  rules  that    ■ 
incorporate  by  reference  portions  of  the 
Federal  conformity  rule  and  a 
Memorandum  of  Agreement  (MOA)  that 
provides  the  procedures  for  interagency 
consultation.  The  Transportation 
conformity  rule,  part  93,  section  105, 
requires  the  state  to  develop  specific 
procedures  for  consultation,  resolution 
of  conflict  and  public  consultation.  On 
August  14, 1998,  the  State  of  Florida, 
through  the  Department  of 
Environmental  Protection  (DEP), 
submitted  the  rules  for  transportation 
conformity.  DEP  gave  notice  of  rule- 
making proceedings  to  the  public  on 
July  3, 1998,  held  a  public  hearing  on 
August  5, 1998  and  the  rules  were 
approved  by  the  Department  of 
Environmental  Protection  on  August  6, 
1998.  These  amendments  to  the  Florida 
Administrative  Code  Rule  Chapter  62- 
204.500,  filed  on  August  12,  1998, 
became  effective  August  31,  1998. 


B.  What  Is  EPA  Approving  Today  and 
Why? 

EPA  is  approving  the  Florida 
transportation  conformity  rule 
submitted  to  the  EPA  Region  4  office  on 
August  14,  1998,  by  the  Secretary  of  the 
Florida  Department  of  Environmental 
Protection  with  one  exception.  EPA 
amended  40  CFR  part  93,  section  104(e) 
in  August  2002,  changing  the  starting 
point  for  18-month  clock  trigger  for 
conformity  from  the  date  of  the  SIP 
submittal  to  the  date  of  the  motor 
vehicle  emissions  budget  adequacy 
determination.  This  change  was  made 
after  the  State's  public  adoption  process, 
and  therefore  the  State  has  not  adopted 
the  most  ciurent  version  of  93.104(e). 
Therefore,  EPA  is  not  taking  action  on 
the  portion  of  the  Florida  rule 
incorporating  93.104(e)  by  reference, 
and  the  Federal  rule  applies  in  its  place. 
Refer  to  the  August  6,  2002.  final  rule 
(67  FR  50808)  for  more  details. 

Furthermore,  Florida's  incorporation 
by  reference  of  the  conformity  rule  did 
not  include  portions  of  the  regulations 
affected  by  the  Federal  court  decision  in 
Environmental  Defense  Fund  v. 
Environmental  Protection  Agency,  167 
F.3d  641  (DC  Cir.  1999)  and  Sierra  Club 
V.  EPA,  et.  ah,  129  F.  3d  137  (DC  Cir. 
1997).  These  include  the  following 
sections:  93.102(c)(1).  93.102(d), 
93.118(e)(1),  93.120(a)(2),  93.121(a)(1) 
and  93.124(b).  For  all  those  portions  not 
incorporated  by  reference,  the  Federal 
transportation  conformity  rule  will  take 
precedence. 

EPA  has  evaluated  this  SIP  revision 
and  determined  that  the  SIP 
requirements  of  the  Federal 
transportation  conformity  rule,  as 
described  in  40  CFR  part  51,  subpart  T    * 
and  40  CFR  part  93,  subpart  A,  have 
been  met.  Therefore,  EPA  is  approving 
this  revision  to  the  Florida  SIP. 

C.  How  Did  the  State  Satisfy  the 
Interagency  Consultation  Process  (40 
CFR  93.105)? 

EPA's  rule  requires  the  states  to 
develop  their  own  processes  and 
procediu^s  for  interagency  considtation 
among  Federal,  state,  and  local  agencies 
and  resolution  of  conflicts  meeting  the 
criteria  of  40  CFR  93.105.  The  SIP 
revision  must  include  the  process  and 
procedures  to  be  followed  by  the  MPOs, 
DOT,  FHWA,  FTA,  local  transit 
operators,  the  state  and  local  air  quality 
agencies  and  EPA  before  making 
conformity  determinations.  The 
transportation  conformity  SIP  revision 
must  also  include  processes  and 
procedures  for  the  state  and  local  air 
quahty  agencies  and  EPA  to  coordinate  - 
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the  developmt  nt 
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this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  conunent. 

V.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  tlie  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 


In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SEP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  10,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  10,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
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for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness. of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 


requirements,  Volatile  organic 
compounds. 

Dated:  July  31,2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

■  Chapter  I,  title  40,  Code  of  Federal 
Regulations,  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

EPA  Approved  Florida  Regulations 


Authority:  42  U.S.C.  7401  et  seq. 

Subpart  K— Florida 

■  2.  In  §  52.520(c)  the  table  is  amended 
by  adding  in  numerical  order  an  entry  for 
"62-204.500"  to  read  as  follows: 

§52.520    Identification  of  plan. 

*         *         *         *         « 

(c)  *  *  *  '     ■  . 


State  citation 


Title/subject 


State  effective  date 


EPA  approval  date 


Explanation 


Section  62-204.500  Conformity 


08/31/98 


08/11/03  [Insert  citation 
of  publication). 


Except  for  tfie  incorpora- 
tion by  reference  of  40 
CFR  93.104(e)  of  the 
Transportation  Con- 
formity Rule. 


***** 

[FR  Doc.  03-20302  Filed  8-8-03;  8:45  am) 

BILUNG  CODE  6S60-S0-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV041/046-6015a;  FRL-7525-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  West 
Virginia;  Regulation  To  Prevent  and 
Control  Particulate  Air  Pollution  From 
Combustion  of  Fuel  in  Indirect  Heat 
Exchangers 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  a  revision  to  the  West 
Virginia  State  Implementation  Plan 
(SIP).  The  SIP  revision  is  a  regidation  to 
prevent  and  control  particulate  air 
pollution  from  combustion  of  fuel  in 
indirect  heat  exchangers  such  as  boilers. 
EPA  is  approving  these  revisions  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act. 

DATES:  This  rule  is  effective  on  October 
10,  2003  without  further  notice,  unless 
EPA  receives  adverse  written  conunent 
by  September  10,  2003.  If  EPA  receives 
such  comments,  it  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDftESSES:  Written  comments  should 
be  mailed  to  Makeba  Morris,  Chief,  Air 


Quality  Planning  Branch,  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street. 
Philadelphia,  Peimsylvania  19103. 
Electronic  comments  should  be  sent 
either  to  inonis.makeba@epa.gov  or  to 
http://www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  Part  III  of  the 
Supplementary  Information  section. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1 301  Constitution 
Avenue,  NW.,  Room  BIOS,  Washington, 
DC  20460;  and  West  Virginia 
Department  of  Envirorunental 
Protection,  Division  of  Air  Quality,  7012 
MacCorkle  Avenue,  SE.,  Charleston,  WV 
25304-2943. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Anderson,  (215)  814-2173,  or 
by  e-mail  at 
anderson.kathleen@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  29, 1996  and  September  21, 
2000,  West  Virginia  submitted  revisions 
to  a  regulation  (45CSR2)  to  prevent  and 
control  particulate  matter  air  pollution 
from  combustion  of  fuel  in  indirect  heat 
exchangers  as  formal  revisions  to  its 


State  Implementation  Plan  (SIP).  The 
first  SIP  revision  went  to  public  hearing 
on  November  29, 1994  and  became 
effective  on  May  1,  1995.  The  second 
SIP  revision  went  to  public  hearing  on 
July  19,  1999  and  became  effective  on 
August  31,  2000.  These  SIP  revisions 
update  definitions,  clarify  and 
streamline  the  opacity  standards  for 
visible  emissions  for  soot  blowing 
operations,  streamline  monitoring, 
reporting  and  recordkeeping 
requirements  and  provide  for  alternative 
limitations  for  visible  emissions.  Since 
the  most  recent  of  the  two  SIP  revisions 
incorporates  all  of  the  changes  from  the 
earlier  SIP  revision,  EPA  will 
incorporate  by  reference  the  version  of 
45CSR2  submitted  to  EPA  on  September 
21,  2000  into  the  SIP. 

n.  Summary  of  SIP  Revision 

The  following  siunmary  discusses  the 
substantive  revisions  to  West  Virginia's 
regulation  45CSR2  since  the  SIP  was 
revised  on  August  14,  1983.  A  detailed 
summary  and  discussion  of  all  of  the 
revisions  are  contained  in  a  Technical 
Support  Document  (TSD)  prepared  for 
this  rulemaking  action  and  will  not  be 
restated  here.  A  copy  of  the  TSD  is 
available,  upon  request,  from  the  EPA 
Regional  Office  listed  in  the  ADDRESSES 
section  of  this  dociunent. 

(A)  The  following  definitions  were 
revised:  (1)  Definitions  of 
"Commission",  "Ringelmaiui  Smoke 
Chart",  and  "Kanawha  Valley  Air 
Basin",  were  deleted,  (2)  "Director"  was 
modified  to  include  persons  delegated 
authority  by  the  Director;  (3)  "Person" 
was  modified  to  include  the  State  of 
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West  Virginia  and  the  United  States, 
and  (4)  Defini  tions  for  "ASTM", 
"Control  Equ:  pment".  "Discharge 
Point",  "Heat  Input",  "Laboratory 
Official",  "Malfunction",  "Normal 
Operation",  "Dwner  or  Operator", 
"Prefilter",  "I'rimary  Filter",  "Probe", 
"Sampling  PI  me",  "Shutdown",  "Start- 
up", "Test  Temi  Supervisor", 
"Distillate  Oi  ",  "Indirect  Heat 
Exchanger", '  Natural  Gas",  "Opacity", 
"Process  Healer".  "Residual  Oil", 
"Shipment",  'Wet  Scrubber  System" 
and  "Wood"  were  added. 

(B)  In  gener  d,  West  Virginia  made 
revisions  to  tl  e  visible  emissions 
standard  that  substantially  strengthened 
and  clarified  (ipacity  limitations.  Visible 
emissions  froi  a  fuel  burning  units  must 
be  no  greater  I  han  ten  percent  opacity 
on  a  six  mihu  e  block  average.  An 
exemption  fro  m  this  standard  is 
provided  duri  ig  soot  blowing 
operations  an  1  fire  box  cleaning  where 
a  source  can  c  emonstrate  that 
compliance  c<  nnot  be  practically 
achieved.  In  r  o  event,  however,  may  the 
opacity  be  gre  iter  than  30  percent  for  a 
total  of  six,  sv:  minute  time  periods  in 
a  calendar  day.  EPA  interprets  these 
exemption  pn  ivisions  to  place  the 
burden  on  the  source  to  document  that 
the  exeraptior  applies.  Absent  a  formal 
determination  from  the  Director  that  is 
based  on  infoimation  provided  by  the 
source,  the  ex  tmption  cannot  be 
applied. 

West  Virgin  la's  regulation  45CSR2 
also  provides  i  process  for  sources  to 
request  altemi  itive  visible  emission 
standards  wh(  re  it  is  technologically  or 
economically  nfeasible  for  the  source  to 
comply  with  t  le  presumptive  standard. 
In  no  event,  hi  iwever,  may  a  fuel 
burning  unit  e  )cceed  20  percent  opacity. 
Section  110(aI2){A)  of  the  Clean  Air  Act 
(CAA)  require !  SIPs  to  include  federally 
enforceable  en  lission  limitations.  West 
Virginia's  proi  isions  for  alternative 
visible  emissidn  standards  meets  this 
requirement  o  ily  to  the  extent  that  the 
regulation  sets  an  upper  limit  on  all 
alternative  sta  idards.  However,  the 
West  Virginia  Department  of 
Environmenta  Protection  (WVDEPJ 
submitted  a  le  ter  to  EPA  on  March  19, 
2003,  clarifyir  g  that  all  alternative 
visible  emissicn  standards  will  be 
established  as  specific  conditions  of 
permits  issuec  in  accordance  with 
federally  enfoi  ceable  permitting 
programs.  The  letter  states  that  prior  to 
issuing  such  pbrmits,  the  WVDEP  shall 
submit  them  t^  EPA  for  review.  This 
letter  has  been  included  in  the 
administrative  record  for  this  action  and 
provides  certa  nty  of  EPA  review  of 
alternative  em  ssion  standards. 


(C)  The  SIP  revision  substantially 
revises  and  enhances  the  testing, 
monitoring,  recordkeeping  and 
reporting  requirements  of  45CSR2.  The 
regulation  now  requires  that  testing  be 
conducted  using  EPA-approved 
methods  and  requires  sources  to  submit 
monitoring  plans  for  each  emission  unit 
that  includes  how  emissions  are  to  be 
measured,  monitoring  of  pollution 
control  equipment  and  parametric 
monitoring  as  appropriate.  Sources 
using  continuous  opacity  monitoring 
systems  (COMS)  presumptively  meet 
the  requirement  for  a  monitoring  plan. 

The  revised  regulation  also  provides 
that  excursions  outside  of  the  operating 
parameters  associated  with  control 
equipment  and  established  in  a 
monitoring  plan  will  not  necessarily 
constitute  a  violation.  On  March  19, 
2003,  the  WVDEP  submitted  a  letter  to 
EPA  outlining  the  manner  in  which  the 
State  will  implement  45CSR2,  including 
this  provision.  It  states  that  "WVDEP 
interprets  this  provision  to  mean  that 
the  source  has  the  burden  of  proof  in 
demonstrating  that  an  excursion  of  an 
operating  parameter  is  not  a  violation  of 
the  visible  emission  standards  under 
section  3  of  45CSR2.  Visible  emissions 
monitoring  plans  involving  primarily 
the  recording  of  parametric  data  require 
visible  emissions  observations  to  be 
made  and  recorded  when  an  excursion 
of  any  operating  parameter  exceeds  one 
hour  as  detailed  in  interpretative  rule 
45CSR2A  *  *  *  Such  opacity  tests  may 
be  used  to  show  that  the  parametric 
excursion  did  not  result  in  opacity 
violations  or  may  serve  to  verify  that 
opacity  violations  actually  occurred. 
WVDEP  or  EPA  could  enforce  against 
the  observed  opacity  violations  in 
conjunction  with  the  parametric 
excursion."  This  letter  is  included  in 
the  administrative  record  for  this 
rulemaking  action. 

(D)  The  revisions  to  West  Virginia's 
regulation  45CSR2  include  revised 
exemptions  to  the  presumptive  visible 
emissions  standard  during  periods  of 
start-up,  shutdown,  and  malfunction.  In 
order  to  quaUfy  for  an  exemption  during 
these  periods,  the  source  must 
demonstrate  that  the  fuel  burning  imit 
and  associated  air  pollution  control 
equipment  have  been  maintained  and 
operated  in  a  maimer  consistent  with 
good  air  pollution  control  practices  for 
minimizing  emissions. 

Generally,  EPA  requires  that  sources 
meet,  without  interruption,  applicable 
limitations  and  control  requirements. 
Where  exemptions  are  allowed,  the 
source  must  prove  that  an  exemption 
applies  and  that  the  violation  could  not 
have  been  prevented.  The  Director  may 
determine  whether  or  not  the  exemption 


should  be  applied  based  on 
"information  available  to  the  Director", 
which  includes,  but  is  not  limited  to 
monitoring  results,  visible  emissions 
observations,  review  of  operating  and 
maintenance  procedures  and  inspection 
of  the  source.  Failiu^  of  a  source  to 
provide  documentation  that  it  hals 
conducted  maintenance  operations  in  a 
manner  consistent  with  good  air 
pollution  control  practices  should  not 
prevent  either  the  State  or  EPA  from 
exercising  its  enforcement  authority. 

Specifically  with  respect  to  the 
malfunction  exemption,  EPA  interprets 
West  Virginia's  regulation  to  mean  that 
the  source  has  the  burden  to  prove  that 
the  malfunction  was  caused  by 
circumstances  beyond  the  control  of  the 
source  and  that  it  could  not  have  been 
prevented  throu^  the  installation  of 
proper  control  equipment  or  proper 
operation  and  maintenance. 
Furthermore,  the  source  must  be  able  to 
demonstrate  that  the  malfunction  was 
not  the  result  of  an  activity  that  could 
have  been  foreseen  and  avoided.  With 
respect  to  high  opacity  measurements 
during  start-up  and  shutdown 
operations,  the  source  has  the  same 
burden  to  prove  that  the  violation  could 
not  have  been  avoided  through 
installation  of  the  proper  control 
equipment  or  proper  operation  and 
maintenance.  For  all  exemptions 
claimed  by  a  soiu-ce,  the  WVDEP  and 
EPA  each  have  the  authority  to 
determine  whether  or  not  an  exemption 
applies  under  a  SIP  approved 
regulation. 

West  Virginia's  regulation  45CSR2 
also  states  fiiat  a  malfunction  constitutes 
an  affirmative  defense  for  any  action 
brought  for  noncompliance  with  the 
weight  emissions  standard  (particulate 
matter  standard)  if  the  owner/operator 
can  demonstrate  that  it  has  met  the 
requirement  to  maintain  and  operate  the 
fuel  burning  unit(s),  including 
associated  air  pollution  control 
equipment,  in  a  manner  consistent  with 
good  air  pollution  control  practices  for 
minimizing  emissions.  Although  this 
provision  does  not  exempt  fuel  burning 
units  from  the  particulate  matter 
standard  during  a  malfunction,  it  does 
attempt  to  define  the  State's 
enforcement  discretion  when  a 
malfunction  occurs.  EPA  agrees  that 
enforcement  discretion  may  be 
appropriate  for  events  such  as  a 
malfunction,  where  EPA  conciu-s  that  a 
medfunction  has  occurred.  However, 
EPA's  approval  of  this  nde  as  a  SIP 
revision  does  not  constitute  advance 
approval  of  any  exemptions,  including 
malfunctions,  or  advance  enforcement 
discretion  which  may  be  claimed  under 
West  Virginia's  regulations.  EPA  may 
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take  indep>endent  enforcement  action  to 
the  extent  allowed  by  section  113  of  the 
CAA  and  any  other  applicable 
provisions  of  the  CAA,  notwithstanding 
the  issuance  of  an  exemption  or  the 
exercise  of  enforcement  authority  by  the 
State. 

(E)  Variances  from  the  visible 
emissions  standards  are  provided  by 
West  Virginia's  regulation  45CSR2  in 
the  event  of  unavoidable  fuel  shortages 
of  fuel  having  the  characteristics  needed 
to  comply  with  the  visible  emissions 
standards,  for  emergency  situations  that 
pose  a  threat  to  public  health  and 
welfare  and  to  fuel  biuning  units  that 
use  a  flue  gas  desulphurization  system 
when  the  latter  system  must  be 
bypassed  for  planned  or  implanned 
maintenance.  The  variance  is  limited  in 
that  it  sets  an  alternative  limit  on 
opacity  and,  in  the  case  of  emergency 
situations,  requires  a  demonstration  that 
the  particulate  matter  standards  are  not 
exceeded. 

(F)  A  new  section  titled 
"Inconsistency  Between  Rides"  allows 
the  Director  to  determine  applicability 
of  conflicting  rules  based  on  imposing 
the  more  stringent  provisions. 

These  revisions  strengthen  the  SIP  by 
clarifying  and  updating  definitions  and 
updating  opacity  standards.  The 
revisions  also  require  EPA  review  of 
alternative  emission  limits  and  establish 
acceptable  periods  when  emission 
standards  do  not  apply. 


m.  Final  Action 

EPA  is  approving  the  revisions  to 
45CSR2,  "To  Prevent  and  Control 
Particulate  Air  Pollution  from 
Combustion  of  Fuel  in  Direct  Heat 
Exchangers",  submitted  by  West 
Virginia  on  September  21,  2000.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noncontroversial  amendment  and 
anticipates  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revision  if  adverse  comments  are 
filed.  This  nde  will  be  effective  on 
October  10,  2003  without  further  notice 
unless  EPA  receives  adverse  comment 
by  September  10,  2003.  If  EPA  receives 
adverse  comment,  EPA  will  publish  a 
timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  the 
rule  will  not  take  effect.  EPA  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  vnll  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 


amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

You  may  submit  comments  either 
electroiucaUy  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  WV041/046-6015a  in  the 
subject  line  on  the  first  page  of  yoiu 
comment.  Please  ensure  that  yoiu' 
conunents  are  submitted  within  the 
specified  conunent  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  your  comment 
due  to  technical  difficidties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  yoiu*  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to 
monis.makeba@epa.gov,  attention 
WV041/046-6015a.  EPA's  e-mail  system 
is  not  an  "anonymous  access"  system.  If 
you  send  an  e-rnail  comment  directly 
without  going  through  ReguIations.gov  , 
EPA's  e-mail  system  automatically 
captiu-es  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  ReguIations.gov.  Your  use  of 
Regidation.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  bttp:// 
www.regulations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  The  list  of  current  EPA  actions 
available  for  comment  will  be  listed. 
Please  follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 


"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  the  ADDRESSES  section  of 
this  document.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect,  Word  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Written  comments  should 
be  addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document 

For  public  conunenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  confidential 
business  information  (CBI),  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  wUl  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

Submittal  of  CBI  Comments 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40CFRpart2. 

In  addition  to  one  complete  version  of 
the  comjnent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  public 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
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procedures  ft  r  claiming  CBI,  please 
consult  the  p  »rson  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 


You  may 
suggestions 
conmients: 

1.  Explain 
possible. 

2.  Describe 
used. 

3.  Provide 
and/or  data 


fiid 


the  following 
h  slpful  for  preparing  your 

'our  views  as  clearly  as 

any  assimiptions  that  you 


<  ny  technical  information 
used  that  support  your 


yju 


views. 

4.  If  you 
costs,  explain 
estimate. 

5.  Provide 
illustrate  you  ■ 

6.  Offer 

7.  Make 
comments  by 
deadline  iden  I 

8.  To  ensur^ 
identify  the 
rulemaking  i 
subject  line 
response.  It  w|ou 
provided  the 
Register  citation 
comments 


estimate  potential  burden  or 
how  you  arrived  at  your 

pecific  examples  to 
concerns, 
alternatives. 
sui  B  to  submit  your 
the  conunent  period 
ified. 

proper  receipt  by  EPA, 
a  )propriate  regional  file/ 
qentification  number  in  the 
the  first  page  of  your 
Id  also  be  helpful  if  you 
lame.  date,  and  Federal 
related  to  yoiu- 


oil 


IV.  Regulator  r  Assessment 
Requirementi 

A.  General  Re  quirements 

Under  Exec  iitive 
51735,  October 
not  a  "s 
therefore  is 
Office  of 
this  reason, 
subject  to 
"Actions 
Significantly 
Distribution 
22,  2001).  Th^ 
state  law  as 


mjeetrng 
requirements 
requirements 
state  law.  Acdjrdingly 
Administratoi 
will  not  have 
impact  on  a  s 
entities  imdeii  the 
Act  (5  U.S.C 
rule  approves 
under  state  1 
any  additiona 
that  required 
contain  any  u 
significantly 
governments. 
Unfunded  Mahdates 
(Pub.  L.  104^  ) 
have  tribal  im  jlications 
not  have  a  sul  stantial 


la'v 


cr 


signific  ant 
ncit 
Man  igement 

tti 
Exe  ;utive 
Con  ;ernLng  1 


(ir 


Order  12866  (58  FR 
1993),  this  action  is 
regulatory  action"  and 
subject  to  review  by  the 
and  Budget.  For 
s  action  is  also  not 
Order  13211. 
Regulations  That 
.  Effect  Energy  Supply, 
Use"  (66  FR  28355,  May 
action  merely  approves 
Federal 
ind  imposes  no  additional 
jeyond  those  imposed  by 

the 
certifies  that  this  rule 
1  significant  economic 
bstantial  number  of  small 
Regulatory  Flexibility 
I  iOl  et  seq.).  Because  this 
pre-existing  requirements 
and  does  not  impose 
enforceable  duty  beyond 
>y  state  law,  it  does  not 
1  ifunded  mandate  or 

uniquely  affect  small 
as  described  in  the 

Reform  Act  of  1995 
This  rule  also  does  not 
because  it  will 
direct  effect  on 


one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govenmient  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi-om 
Enviroimiental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 


the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicid  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  10,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action,  to 
approve  West  Virginia's  Regulation 
45CSR2,  may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

Dated:  June  30.  2003. 
Thomas  Voltaggio, 
Acting  Regional  Administrator,  Region  ID. 

m  40  CFR  part  52  is  amended  as  follows: 

PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  XX— West  Virginia 

■  2.  Section  52.2520  is  amended  by 
adding  paragraph  (c)(56)  to  read  as 
follows: 

§  52.2520    Identification  of  plan. 

***** 

(c)  *  *  * 

(56)  Revisions  to  West  Virginia's 
Regulations  to  prevent  and  control 
particulate  air  pollution  ft'om 
combustion  of  fuel  in  indirect  heat 
exchangers,  submitted  on  September  21, 
2000  by  the  West  Virginia  Division  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  September  21,  2000  fttim 
the  West  Virginia  Division  of 
Environmental  Protection. 

(B)  Revisions  to  Title  45,  Series  2,  45 
CSR2,  To  Prevent  and  Control 
Particulate  Air  Pollution  from 
Combustion  of  Fuel  in  Indirect  Heat 
Exchangers,  effective  August  31,  2000. 

(ii)  Additional  Material. 

(A)  Letter  of  March  19,  2003  fi-om  the 
West  Virginia  Division  of 
Environmental  Protection  to  EPA 
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providing  clarification  on  the 
interpretation  and  implementation  of 
certain  regulations  on  air  pollution 
control. 

(B)  Letter  of  March  29,  1996  fi-om  the 
West  Virginia  Division  of 
Environmental  Protection  to  EPA 
transmitting  the  regulation  to  prevent 
and  control  particulate  air  pollution 
from  combustion  of  fuel  in  indirect  heat 
exchangers. 

(C)  Remainder  of  the  State  submittals 
pertaining  to  the  revisions  listed  in 
paragraph  (c)(56)(i)  of  this  section. 

[FR  Doc.  03-  20304  Filed  8-8-03:  8:45  am] 

BILUNG  CODE  656fr-50-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  2  Doclcet  No.  NJ56-250a,  FRL- 
7527-5] 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  in  the  State  of  New  Jersey 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  announcing 
approval  of  revisions  to  the  State 
Implementation  Plan  (SIP)  for  ozone 
submitted  by  the  State  of  New  Jersey. 
These  revisions  consist  of  source- 
specific  reasonably  available  control 
technology  (RACT)  determinations  for 
controlling  oxides  of  nitrogen  (NOx) 
emissions  from  seven  facilities  in  New 
Jersey. 

The  EPA  is  also  announcing  that,  for 
an  eighth  facility.  New  Jersey  has 
revised  a  NOx  RACT  permit  enlission 
limit  that  EPA  previously  approved  and 
EPA  is  incorporating  the  revised  stricter 
limit  into  the  State's  SIP. 

This  direct  final  rule  approves  the 
source-specific  RACT  determinations 
that  were  made  by  New  Jersey  in 
accordance  with  provisions  of  its 
regulation.  The  intended  effect  of  this 
rulemaking  is  to  approve  source-specific 
emission  limitations  required  by  the 
Clean  Air  Act. 

DATES:  This  direct  final  rule  is  effective 
on  October  10,  2003  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  September  10,  2003.  ff  an 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 


ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Raymond  Werner, 
Chief,  Air  Programs  Branch, 
Environmental  Protection  Agency, 
Region  II  Office,  290  Broadway,  New 
York,  New  York  10007-1866.  Electronic 
comments  could  be  sent  either  to 
Wemer.Raymond@epa.gov  or  to  http:// 
www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
electronic  comments  to  EPA.  Go  directly 
to  http://www.regulations.gov,  then 
select  "Environmental  Protection 
Agency"  at  the  top  of  the  page  and  use 
the  "go"  button.  Please  follow  the  on- 
line instructions  for  submitting 
comments. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency. 
Region  II  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866; 

New  Jersey  Department  of 
Environmental  Protection,  Office  of 
Air  Quality  Management,  Bureau  of 
Air  Pollution  Control,  401  East  State 
Street.  CN027.  Trenton,  New  Jersey 
08625; 

Environmental  Protection  Agency,  Air 
and  Radiation  Docket  and  Information 
Center,  Air  Docket  (6102T),  1301 
Constitution  Avenue,  NW., 
Washington,  DC  20460. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  (Ted)  Gardella,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10007-1866.  (212)  637- 
4249  or  at  Gardella.Anthony@epa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
following  table  of  contents  describes  the 
format  for  the  SUPPLEMENTARY 
INFORMATION  section: 

I.  What  Action  Is  EPA  Taking  Today? 

II.  What  Are  EPA's  Findings  on  Each  State 

Submittal? 

A.  Facility-Specific  NOx  Emission  Limits 

B.  Alternative  NOx  Emission  Limits 

C.  Phased  Compliance  Through 
Repowering 

D.  Revised  Permit  for  Facility-Specific  NOx 
Emission  Limits 

III.  What  Are  the  Clean  Air  Act  (CAA) 

Requirements  for  NOx  RACT? 

IV.  What  Are  New  Jersey's  Regulatory  NOx 

RACT  Requirements? 

A.  EPA  Approval  of  New  Jersey's  NOx 
RACT  Regulation 

B.  Section  19.13— Facility-Specific  NOx 
Emission  Limits 

C.  Section  19.21 — Phased  Compliance 
Through  Repowering 

V.  What  Is  EPA's  Analysis  of  Each  State 

Submittal? 


VI.  What  is  the  Procedural  History  of  State 

Submittals? 
Vn.  What  is  EPAs  Conclusion? 
VHI.  Statuton,'  and  Executive  Order  Reviews 

I.  What  Action  Is  EPA  Taking  Today? 

EPA  is  approving  revisions  to  New 
Jersey's  ozone  SIP  submitted  on  January 
21,  1998,  June  12.  1998  and  April  26, 
1999.  Seven  specific  sources  are 
addressed  in  these  SIP  revisions.  Nevv 
Jersey  revised  and  submitted  these 
revisions  in  response  to  a  Clean  Air  Act 
(CAA)  requirement  that  States  require 
Reasonably  Available  Control 
Technology  (RACT)  at  all  major 
stationary  sources  of  NOx.  The  seven 
sources  addressed  are:  American  Ref- 
Fuel  Company/Essex  County  Resource 
Recovery  Facility;  Co-Steel  Corporation 
of  Sayreville  (formerly  New  Jersey  Steel 
Corporation);  Co-Steel  Raritan 
Corporation;  Homasote  Company; 
Milford  Power  Limited  Partnership; 
University  of  Medicine  and  Dentistry  of 
Newark,  and  Roche  Vitamins,  Inc. 

Additionally,  on  February  21,  2001,  in 
a  letter  to  EPA,  New  Jersey  indicated 
that  with  regard  to  the  Township  of 
Wayne,  in  accordance  with  a  previously 
submitted  and  approved  SIP  revision 
the  State  had  changed  the  permitted 
NOx  limit  to  a  more  stringent  limit.  The 
previously  approved  SIP  revision  for 
this  source  indicated  that  the  emission 
limits  may  be  revised  to  reflect  results 
from  required  stack  testing.  The  permit 
required  tests  had  been  completed  and 
New  Jersey  has  established  a  new,  more 
stringent  emission  limit  based  upon  the 
results  of  these  tests.  This  new  limit  is 
also  being  incorporated  into  the  SIP. 

n.  What  Are  EPA's  Findings  of  Each 
State  Submittal? 

This  action  includes  a  summary  of 
each  RACT  submittal.  These  summaries 
are  organized  into  four  groups  as 
follows: 

A.  "Facility-Specific  NOx  Emission 
Limits"  for  four  major  NOx  facilities 
that  contain  a  soiut:e  operation  or  item 
of  equipment  for  which  New  Jersey  has 
not  established  an  emission  limit 
pursuant  to  Subchapter  19, 

B.  ."Alternative  NOx  Emission  Limits" 
for  two  major  NOx  facilities  that  contain 
a  source  operation  or  item  of  equipment 
of  a  category  listed  in  section  19.2  for 
which  an  owner  or  operator  seeks 
approval  of  a  RACT  emission  limit  that 
is  different  from  the  one  established  in 
Subchapter  19, 

C.  "Pnased  Compliance  Through 
Repowering"  for  one  major  NOx  facility 
for  which  an  owner  or  operator  seeks 
approval,  pursuant  to  section  19.21,  for 
a  plan  for  phased  compliance  through 
repowering  of  a  specific  source,  and 
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stack  emission  testing,  the  State  lowered 
the  NOx  emission  limit  from  168  tpy  to 
78.8  tpy. 

In  addition,  since  February  2003,  the 
State  has  been  reviewing  a  new 
Prevention  of  Significant  Deterioration 
(PSD)  permit  application  for  the  EAF 
which  may  slightly  increase  the  NOx 
emission  limit  above  the  current  78.8 
tpy  State  limit.  The  78.8  tpy  limit  has 
not  been  submitted  as  a  SIP  revision. 
CSS  submitted  this  new  PSD 
application  because  it  plans  to  increase 
production  at  the  EAF.  The  State  hopes 
to  complete,  within  approximately  a 
year,  its  review  and  public  notice  and 
comment  period. 

This  SIP  revision  includes  the  original 
NOx  emission  limit  of  168  tpy.  On  the 
effective  date  of  this  SIP  approval  it  will 
become  the  federally  enforceable  NOx 
SIP  limit.  In  order  for  the  current  State 
permit  limit  to  become  the  federally 
enforceable  NOx  limit,  or  for  any  future 
State  permit  limit  to  become  the 
federally  enforceable  NOx  limit,  it  must 
be  submitted  and  EPA  must  approve  of 
it  as  a  SIP  revision. 

It  should  be  noted  that  while  any 
aspect  of  a  State  permit  limit  is  federally 
enforceable  because  it  is  part  of  a  permit 
which  is  issued  under  the  federally 
approved  State  permit  program,  it  is  not 
the  federally  enforceable  NOx  SIP  limit 
required  to  satisfy  the  SIP.  A  federally 
enforceable  permit  condition  can  be 
made  more  or  less  stringent  in 
accordance  with  State  permitting 
procedures.  However  once  a  permit 
condition  is  submitted  and  approved  of 
as  a  SIP  emission  limit,  in  accordance 
with  sections  110(1)  and  116  ^  of  the 
CAA,  it  can  not  be  made  more  or  less 
stringent  than  the  federally  approved 
limit  unless  it  is  submitted  and 
approved  by  EPA  as  a  SIP  revision,  or 
unless  the  approved  SIP  establishes 
procedures  which  allow  for  making  the 
limit  more  stringent. 

Furthermore,  if  the  PSD  permit  limit 
revision  is  considered  "major"  then  the 
Title  V  permit  must  also  be  revised  at 
the  same  time  as  the  PSD  revision. 
However,  if  the  PSD  permit  limit 
revision  is  considered  "minor  "  then  the 
Title  V  permit  revision  may  be  revised 
at  the  next  scheduled  cycle. 

NOx  emissions  from  the  BRF  are 
produced  primarily  from  natural  gas 
fired  burners  with  oil  as  the  backup 
fuel.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
RACT  is  conversion  of  the  existing  four 
North  American  Manufacturing  Twin 


•  Section  1 16  of  the  CAA  establishes  that  the  State 
may  not  adopt  or  enforce  an  emission  limit  which 
is  less  stringent  than  the  limit  in  effect  under  an 
applicable  SIP. 


Bed  burners  with  low  NOx  burners  and 
staged  fuel  injection.  The  new  facility- 
specific  NOx  emission  limit  is  169.5  tpy 
or  0.27  pounds  per  million  BTU  (lb/ 
mmBTU)  heat  input,  as  verified  by 
aimual  stack  tests.  Additionally,  the 
State's  Conditions  of  Approval  include: 
(1)  Annual  adjustment  of  the 
combustion  process  according  to 
Subchapter  19.16;  and  (2)  use  of  natural 
gas  as  the  primary  fuel  with  Number  2 
fuel  oil  as  a  standby  fuel  to  be  used  only 
during  natural  gas  curtailment  and  up  to 
a  maximum  of  1000  hours  of  operation 
in  any  one  calendar  year. 

3.  Co-Steel  Raritan  Corporation 

Co-Steel  Raritan  Corporation  owns 
and  operates  a  mini  steel  mill,  located 
at  Perth  Amboy,  Middlesex  County,  that 
has  the  capability  of  producing 
1,160.320  tpy  of  "finished  product.  The 
facility  includes  an  electric  arc  furnace 
with  laddie  metallurgy  system  (EAF/ 
LMS)  that  melts  and  refines  scrap  steel    ' 
in  a  batch  mode  of  operation,  and  a 
billet  reheat  furnace  (BRF)  that  reheats 
steel  rods  for  producing  finished 
product. 

The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
there  are  no  technologies  available  to 
control  NOx  emissions  fi-om  EAF's.  The 
facility-specific  NOx  emission  limit  for 
the  EAF/LMS  is  94  tpy  as  verified  by 
aimual  stack  tests  and  was  State 
effective  on  March  6,  1998. 
Additionally,  the  State  Conditions  of 
Approval  include:  (1)  The  maximum 
steel  scrap  feed  rate  to  the  EAF  shall  not 
exceed  148  tons  per  hour  based  on  24- 
hour  daily  production;  and  (2)  operation 
of  the  EAF  steel  making  process  limited 
to  7840  hours  in  a  year  period. 

NOx  emissions  from  the  BRF  are 
produced  from  natural  gas  fired  burners. 
The  facility's  RACT  analysis  concluded, 
and  New  Jersey  agreed,  that  RACT  is 
conversion  of  the  existing  three  North 
American  Manufactiu-ing  burner  zones 
with  low  NOx  burners  (LNB)  and  flue 
gas  recirculation  (FOR).  The  facility- 
specific  NOx  emission  limit  for  the  BRF 
is  80  tpy  or  0.145  Ib/mmBTU,  as 
verified  by  annual  stack  tests. 
Additionally,  the  State  Conditions  of 
Approval  include:  (1)  The  burners  in  all 
three  zones  of  the  furnace  are  to  be 
replaced  with  LNB  and*  FOR;  (2)  annual 
adjustment  of  the  combustion  process 
according  to  Subchapter  19.16;  (3) 
implementation  of  the  proposed  NOx 
plan  by  February  1,  2001;  and  (4) 
operation  limited  to  using  natiual  gas  as 
fuel  for  the  burners. 

Note  that  this  source-specific  SIP 
revision  addresses  what  the  State 
approved  RACT  is  for  the  EAF  as  of 
March  6,  1998  and  for  the  BRF  as  of 
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February  1,  2001,  since  these  are  the 
effective  dates  for  the  NOx  RACT 
requirements  for  those  sources  in  the 
State  approvod  NOx  Control  Plan.  Final 
EPA  approval  will  make  them  federally 
enforceable. 

4.  Homasote  Company 

Homasote  owns  and  operates  a  fibre 
board  manufactiuing  operation  located 
at  West  Trenton,  Mercer  Coimty.  The 
facility  includes  a  custom  designed 
eight  tier  conveyor  tjT)e  natiual  gas 
dryer  that  replaced  two  oil  or  gas  fired 
dryers  that  were  dismantled. 
Replacement  of  the  two  dryers  with  the 
natiual  gas  dryer  is  expected  to  reduce 
NOx  emissions  by  nearly  67  tons 
annually.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
the  custom  design  of  the  natural  gas 
dryer  equipment  makes  the  addition  of 
the  generally  required  control 
technologies  infeasible.  The  facility- 
specific  NOx  emission  limit  is  0.10  lb/ 
mmBTU,  as  verified  by  compliance 
stack  tests.  Additionally,  the  State's 
Conditions  of  Approval  include:  (1) 
Aimual  adjustment  of  the  combustion 
process  pursuant  to  Subchapter  19;  (2) 
limitation  of  the  amount  of  wet  boards 
passing  through  the  dryer  to  not  more 
than  17,000  Ib/hr;  (3)  limitation  of  the 
amount  of  natural  gas  used  in  the  dryer 
to  not  more  than  284  million  cubic  feet 
per  year;  and  (4)  limitation  of  the 
amount  of  propane  used  as  secondary 
fuel  in  the  dryer  to  not  more  than 
310,000  gallons  per  year.  Compliance 
with  these  additional  conditions  of 
approval  in  the  State's  SIP  revision  are 
to  be  documented  by  record  keeping. 

B.  Alternative  NO\  Emission  Limits 

5.  Milfbrd  Power  Limited  Partnership 

Milford  Power  operates.a  combined 
cycle  cogeneration  plant  at  the  Crown 
Vantage  Milford  Mill  in  Milford 
Township.  Hunterdon  County.  Steam 
and  dry  low  NOx  combustors  are  used 
to  comply  with  Subchapter  19's  NOx 
RACT  emission  limit  during  periods  of 
normal  operation,  however  steam  is  not 
available  or  cannot  otherwise  be  used 
during  start-up,  shutdown  and  fuel 
transfer.  The  facility's  RACT  analysis 
concluded,  and  New  Jersey  agreed,  that 
dry  low  NOx  combustors  without  steam 
addition  had  been  demonstrated  to  be 
RACT  for  the  cogeneration  plant  during 
start-up,  shutdown  and  fuel  transfer 
periods.  The  alternative  NOx  emission 
limits  are' 0.34  Ib/nunBTU  during 
periods  of  start-up  and  shutdown  and 
0.73  Ib/nunBTU  during  fuel  transfer 
periods.  Additionally,  the  State's 
Conditions  of  Approval  include:  (1) 
Maximum  number  of  start-ups  and 


shutdowns  shall  not  exceed  75  events  of 
each  type  per  calendar  year;  (2) 
maximum  number  of  fuel  transfers  shall 
not  exceed  10  events  per  calendar  year; 
and  (3)  the  facility  shall  maintain 
records  of  all  start-up,  shutdown  and 
fuel  transfer  events. 

6.  University  of  Medicine  and  Dentistry 

NOx  emissions  at  the  University  of 
Medicine  and  Dentistry,  located  at 
Newark,  Essex  County,  are  from  three 
cogeneration  units  and  three  non-utility 
hollers.  The  facility  operates  three 
identical  cogeneration  units  that  include 
Solar  Centaur  combustion  turbines  each 
with  a  supplementary  fired  duct  burner 
to  provide  electricity  and  steam  to  its 
campus.  The  plant  uses  natural  gas  as 
the  primary  fuel  and  number  2  fuel  oil 
as  backup.  The  facility's  RACT  analysis 
determined,  and  New  Jersey  agreed,  that 
increased  water  injection  to  the  turbine 
has  been  determined  to  be  RACT  for  the 
cogeneration  units.  The  alternative  NOx 
emission  limit  is  0.167  Ib/mmBTU, 
averaged  over  any  calendar  day  using 
Continuous  Emission  Monitoring 
System  (CEMs),  when  combusting 
natural  gas.  For  combustion  of  number 
2  fuel  oil,  New  Jersey  lowered  the 
permitted  NOx  emission  limit  from  0.40 
Ib/mmBTU  to  0.35  Ib/mmBTU  which  is 
the  presumptive  limit  established  in 
Subchapter  19. 

The  facility  also  operates  three 
Cleaver  Brooks  non-utiBty  boilers  to 
provide  steam  to  its  Newark  campus. 
The  boilers  only  operate  during  periods 
of  high  demand  (peaking  units)  or 
during  periods  of  interruption  of  the 
three  cogeneration  units,  which  are  the 
primary  source  of  steam.  The  facility's 
RACT  analysis  concluded,  and  New 
Jersey  agreed,  that  due  to  the  low 
capacity  factor  and  remaining  useful  life 
of  only  seven  years,  there  are  no 
technologies  that  are  economically 
feasible  to  control  NOx  emissions  from 
the  three  boilers.  The  alternative  NOx 
emission  limit  is  0.55  Ib/mmBTU  when 
combusting  either  natural  gas  or  number 
6  fuel  oil  for  each  boiler.  Additionally, 
the  State's  Conditions  of  Approval 
include:  (1)  Annually  adjusting  the 
combustion  process  pursuant  to 
Subchapter  19;  (2)  stack  testing  in 
accordance  with  Subchapter  19  for 
determining  compliance;  (3)  operating 
each  boiler  no  more  than  2920  hours  in 
any  calendar  year;  and  (4)  complying 
with  Subchapter  19's  NOx  emission 
limit  of  0.28  Ib/nmiBTU  by  June  1,  2002 
and  thereafter,  should  the  three  non- 
utility  boilers  continue  to  operate 
beyond  May  31,  2002. 


C.  Phased  Compliance  Through 
Repowering 

7.  Roche  Vitamins,  Inc. 

Roche  Vitamins,  Inc.  operates  a 
powerhouse  facility  in  Belvidere, 
Warren  County,  which  includes  the 
following:  a  packaged  water  tube  steam 
boiler  with  a  rated  heat  input  of  84.4 
mmBTU/hr  (Boiler  No.  1),  and  a 
cogeneration  system  consisting  of  one 
21.5  Megawatt  diesel  reciprocating 
engine  and  a  heat  recovery  steam 
generator  (HRSG)  equipped  with  a  1 79 
mmBTU/hr  duct  burner  (Boiler  No.  6). 
Roche  Vitamins,  Inc.  proposed  a 
repowering  plan  in  which  it  committed 
to  replace  Boiler  No.l  and  the 
cogeneration  unit  with  a  new 
cogeneration  unit  consisting  of  a  new 
gas  turbine  and  a  new  HRSG.  New 
Jersey  estimates  that  after  repowering, 
NOx  emissions  from  the  facility  will  be 
reduced  by  nearly  2023  tons  annually. 
The  repowering  plan  as  approved  by  the 
State  requires  the  following:  (1)  The 
new  cogeneration  unit  to  comply  with 
state  of  the  art  requirements;  (2)  the  new 
cogeneration  unit  be  installed  in 
accordance  with  the  milestones 
specified  in  a  federally  enforceable 
agreement;  (3)  the  repowering  be 
completed  by  May  1, 1999;  (4)  fuel 
restrictions  apply  to  Boiler  Nos.  1  and 
6  and  to  the  diesel  engine;  (5)  after  May 
1, 1999,  Boiler  No.  1  be  used  as  an 
emergency  unit,  not  to  exceed  500  hoturs 
per  calendar  year;  and  (6)  after  May  1 , 
1999,  the  original  cogeneration  unit  will 
no  longer  be  operated. 

The  repowering  plan  further  requires 
that,  during  the  interim  period  of  May 
1,  1995  and  May  1,  1999,  the  NOx 
emission  limits  and  other  requirements 
for  the  boilers  and  cogeneration  units 
are  as  follows:  (1)  For  Boiler  No.  1,  0.40 
Ib/mmBTU  when  firing  natural  gas,  and 
0.30  Ib/mmBTU  when  firing  a  mixture 
of  number  6  oil  and  lasalocid  oil;  (2)  for 
the  cogeneration  facility  (engine  and 
HRSG),  582  Ib/hr  when  firing  number  6 
oil  in  the  engine  and  natural  gas  in  the 
duct  burner;  (3)  for  the  engine  only,  8.0 
grams  NOx  per  horsepower-hour;  (4)  for 
Boiler  No.  6  (duct  burner)  only,  0.20  lb/ 
mmBTU;  and  (5)  annual  adjustment  of 
the  combustion  process  on  Boilers  No. 
1  and  6. 

D.  Revised  Permit  for  Facility-Specific 
NO\  Emission  Limits 

8.  Township  of  Wayne,  Mountain  View 
Water  Pollution  Control  Facility 

The  Township  of  Wayne,  Mountain 
View  Water  Pollution  Control  Facility 
owns  and  operates  two  multiple  hearth 
type  sewage  sludge  incinerators  which 
bum  sewage  sludge  from  its  wastewater 
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source  for  NOx  is  considered  to  be  one 
which  emits  or  has  tfae  potential  to  emit 
100  tpy  or  more  of  NOx  and  is  subject 
to  the  requirements  of  a  moderate 
nonattainment  area.  New  Jersey  is 
within  the  Northeast  Ozone  Transport 
Region,  established  by  section  184(a)  of 
the  CAA,  and  has  defined  a  major 
stationary  source  for  NOx  as  a  source 
which  has  the  potential  to  emit  25  tpy, 
the  level  set  for  severe  ozone 
nonattainment  areas.  For  detailed 
information  on  the  CAA  requirements 
for  NOx  RACT  see  the  Technical 
Support  Document  prepared  for  today's 
rulemaking  action. 

IV.  What  are  New  Jersey's  Regulatory 
Requirements  for  NOx  RACT? 

A.  EPA  Approval  of  New  Jersey's  NOx 
RACT  Regulation 

On  November  15,  1993,  New  Jersey 
submitted  to  EPA,  as  a  revision  to  the 
SIP,  Subchapter  19  of  Chapter  27,  Title 
7  of  the  New  Jersey  Administrative 
Code.  Subchapter  19  is  entitled  "Control 
and  Prohibition  of  Air  Pollution  From 
Oxides  of  Nitrogen."  This  Subchapter 
provides  the  NOx  RACT  requirements 
for  New  Jersey  and  was  effective  on 
December  20,  1993.  New  Jersey 
submitted  Subchapter  19  to  EPA,  as  a 
revision  to  the  SIP,  on  November  15, 
1993  and  on  January  27,  1997.  the  EPA 
final  approval  action  on  Subchapter  19 
was  published  in  the  Federal  Register 
(62  FR  3804). 

On  March  24,  1995,  New  Jersey 
adopted  amendments  to  Subchapter  19 
and  submitted  them  to  EPA  for  approval 
as  a  SIP  revision  on  June  21,  1996.  On 
March  29,  1999,  the  EPA  final  approval 
action  on  the  revised  Subchapter  19  was 
published  in  the  Federal  Registw  (64 
FR  14832). 

B.  Section  19.13— Facility-Specific  NOx 
Emission  Limits 

Section  19.3  of  New  Jersey's 
regulation  establishes  a  procedure  for  a 
case-by-case  determination  of  what 
represents  RACT  for  a  particular  facility 
item,  equipment  or  source  operation. 
This  procedure  is  applicable  in  two 
situations:  (1)  Except  for  non-utility 
boilers,  if  the  major  NOx  facility 
contains  any  source  operation  or  item  of 
equipment  of  a  category  not  listed  in 
section  19.2  which  has  the  potential  to 
emit  more  than  10  tons  of  NOx  per  year, 
or  (2)  if  the  owner  or  operator  of  a 
source  operation  or  item  of  equipment 
of  a  category  listed  in  section  19.2  seeks 
approval  of  an  alternative  maximum 
allowable  emission  rate. 

New  Jersey's  procedure  requires 
either  submission  of  a  NOx  control  plan 
if  specific  emission  limitations  do  not 


apply  to  thespecific  source,  or 
submission  of  a  request  for  an 
alternative  maximum  allowable 
emission  rate  if  specific  emission 
limitations  do  apply  to  the  specific 
source.  In  either  case,  the  owners/ 
operators  must  include  a  technical  and 
economic  feasibility  analysis  of  the 
possible  alternative  control  measures. 
RACT  determinations  for  an  alternative 
maximum  allowable  emission  rate  must 
consider  control  technologies  (e.g.,  low 
NOx  burners)  and  alternative  control 
strategies  [e.g.,  emissions  averaging, 
seasonal  fuel  switching  to  natured  gas, 
and  repowering).  Also,  in  either  case, 
Subchapter  19  requires  that  New  Jersey 
establish  emission  limits  which  rely  on 
a  RACT  determination  specific  to  the 
facility.  The  resulting  NOx  control  plan 
or  alternate  maximum  allowable 
emission  rate  must  be  submitted  to  EPA 
for  approval  as  a  SIP  revision. 

C.  Section  19.21 — Phased  Compliance 
Through  Repowering 

Section  19.21  of  New  Jersey's 
regulation  allows  attainment  of 
compliance  through  repowering.  Under 
Subchapter  19,  repowering  is  defined  as 
the  permanent  cessation  of  steam 
generator  operations  replaced  by  either 
the  installation  of  a  new  combustion 
source  or  the  purchase  of  heat  or  power 
from  a  new  combustion  source  located 
in  New  Jersey. 

Section  19.21  requires  that  a  source 
owner  who  requests  compliance 
through  repowering:  (1)  Enter  into  an 
enforceable  commitment  with  the  State 
to  repower;  (2)  submit  an  analysis  that 
defines  RACT  for  the  interim  period 
between  May  31,  1995  and  the  date  the 
unit  will  be  repowered;  (3)  specify  a 
date,  which  can  be  no  later  than  May  31, 
1999,  by  which  the  unit  vdll  be 
repowered;  (4)  include  appropriate 
milestones  for  the  repowering  project; 
(5)  meet  applicable  SIP  and  Federal 
requirements  upon  the  repower  date; 
and  (6)  ensure  that  the  repowering 
commitment  is  federally  enforceable. 

Section  19.21  also  requires  that  a 
source  establish  emission  limits  using 
advanced  control  techniques  and 
commit  to  meet  these  limits  once  the 
source  is  repowered.  The  maximum 
allowable  NOx  emissions  rate, 
expressed  in  pounds  per  million  BTUs, 
for  repowered  utility  boilers  ranges  from 
0.1  to  0.2  depending  upon  the  type  of 
boiler  and  the  type  of  fuel.  Section  19.21 
allows  repowering  of  all  combystion 
sources. 

V.  What  Is  EPA's  Analysis  of  Each  State 
Submittal? 

After  reviewing  the  submittals,  EPA 
found  them  all  administratively  and 
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technically  complete.  For  each  source 
discussed  in  this  rulemaking,  EPA 
determined  that  the  New  Jersey  letter  of 
approval  identifies  NOx  requirements 
which  represent  RACT  for  the  source. 
The  conditions  contained  in  the 
Conditions  Of  Approval  Documents 
(COADs)  or  revised  permits  include,  for 
example,  emission  limits,  work  practice 
standards,  and  testing,  monitoring,  and 
record  keeping/reporting  requirements. 
These  conditions  are  consistent  with  the 
NOx  RACT  requirements  specified  in 
Subchapter  19  and  conform  to  EPA  NOx 
RACT  guidance.  Please  note  there  may 
be  other  requirements,  such  as  adequate 
monitoring,  which  States  and  sources 
will  need  to  provide  for,  through  the 
Title  V  permitting  process.  Therefore, 
EPA  is  approving  New  Jersey's  three 
source-specific  SIP  revision  submittals, 
which  include  seven  source-specific 
RACT  determinations,  dated  January  21, 
1998,  June  12,  1998  and  April  26,  1999. 

In  addition,  for  an  eighth  source- 
specific  RACT  determination.  New 
Jersey  has  revised  a  NOx  RACT  permit 
emission  limit  that  EPA  previously 
approved  and  EPA  is  incorporating  the 
revised  stricter  limit  into  the  State's  SIP. 
As  explained  previously  in  this 
rulemaking  notice,  in  a  February  21, 
2001  letter,  the  State  notified  EPA  that 
it  lowered  the  limit  in  accordance  with 
the  approved  SIP. 

EPA's  evaluation  of  each  RACT 
submittal  is  detailed  in  a  document 
entitled  "Technical  Support  Document- 
NOx  RACT  Source-Specific  SIP 
Revisions-State  of  New  Jersey."  A  copy 
of  that  document  is  available,  upon 
request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  section  of  this 
document.  EPA's  summary  of  findings 
for  each  facility  Is  found  in  Section  II  of 
this  Notice. 

VI.  What  Is  the  Procedural  History  of 
State  Submittals? 

Prior  to  adoption  of  the  seven  source- 
specific  RACT  revisions  discussed  in 
this  rulemaking.  New  Jersey  published 
proposed  limitations  for  each  source 
specific  RACT  determination  in  local 
newspapers  and  provided  thirty  (30) 
days  for  public  comment  and  an 
opportunity  to  request  a  public  hearing. 
New  Jersey  reviewed  and  responded  to 
all  comments.  The  State  then 
determined  that  the  proposed  NOx 
control  plans,  alternative  maximum 
allowable  emission  rates  and 
repowering  plan  conform  with  the 
provisions  of  sections  19.13  or  19.21  of 
New  Jersey's  regulation.  These  RACT 
determinations  were  made  during  1996, 
1997  and  1998. 

After  New  Jersey  made  each 
determination  it  issued  letters  of 


approval  to  each  owner.  These  letters 
included  and  incorporated  a  COAD  or  a 
revised  permit.  Each  COAD  or  revised 
permit  contains  conditions  consistent 
with  Subchapter  19.  These  conditions 
are  considered  approved  permit 
conditions  which  are  fully  enforceable 
by  the  State.  Each  COAD  and  revised 
permit  is  identified  in  the 
"Incorporation  by  reference"  section  at 
the  end  of  this  Notice. 

New  Jersey  submitted  the  seven 
source-specific  SIP  revisions  to  EPA  on 
January  21,  1998,  June  12, 1998  and 
April  26,  1999. 

Vn.  What  Is  EPA's  Conclusion? 

The  EPA  is  approving  the  source- 
specific  SIP  revisions  described  above 
as  RACT  for  the  control  of  NOx 
emissions  from  the  seven  sources 
identified  in  the  three  source-specific 
SIP  revisions  and  for  an  eighth  source, 
is  approving  the  stricter  limit  revised  by 
the  State  in  accordance  with  a  SIP 
revision  which  EPA  previously 
approved.  Please  note  that  if  EPA 
receives  an  adverse  comment  on  an 
amendment,  paragraph,  or  a  specific 
source  addressed  in  this  direct  final  rule 
and  if  the  provision  that  relates  to  the 
adverse  comment  may  be  severed  from 
the  remainder  of  the  rule,  EPA  may 
sever  the  provision  and  adopt  as  final 
those  provisions  of  the  rule  that  are  not 
the  subject  of  the  adverse  comment. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  these  same  seven 
source-specific  SIP  revisions  should 
adverse  comments  be  filed.  This  final 
rule  will  be  effective  October  10,  2003 
without  further  notice  unless  the 
Agency  receive  relevant  adverse 
comments  by  September  10,  2003. 

If  the  EPA  receives  adverse 
comments,  then  EPA  will  publish  a 
notice  withdrawing  the  final  rule  or 
sever.that  portion  of  the  final  rule  and 
informing  the  public  that  the  rule  did 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  on 
the  proposed  rule.  Parties  interested  in 
commenting  on  the  proposed  rule 
should  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  October  10,  2003  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 


Vm.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fit)m 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
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Dated:  July  1,2003. 
Jane  M.  Kenny, 
Regional  Administrator,  Region  2. 

■  Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  FF — New  Jersey 

■  2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(73)  to  read  as 
follows: 

§  52.1 570    Identification  of  plan. 

***** 

(c)  *  *   * 

(73)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
New  Jersey  Department  of 
Envirorunental  Protection  on  January 
21, 1998;  June  12, 1998  and  April  26, 
1999;  and  a  letter  which  notified  EPA  of 
a  revised  permit  limit  submitted  by  the 
New  Jersey  Department  of 
Environmental  Protection  on  February 
21,2001. 

(i)  Incorporation  by  reference. 

(A)  Conditions  of  Approval 
Documents  (COAD)  or  modified 
prevention  of  significant  deterioration 
(PSD)  permit: 

The  following  facilities  have  been 
issued  COADs  or  modified  PSD  permit 
by  New  Jersey: 

[1]  American  Ref-Fuel  Company/ 
Essex  County  Resource  Recovery 
Facility,  Newark,  Essex  County,  NJ  PSD 
permit  modification  dated  July  29,  1997. 
Incorporation  by  reference  includes 
only  the  NOx  emission  limits  in  section 
A.6  of  the  July  29, 1997  PSD  permit. 

(2)  Co-Steel  Corporation's  (formerly 
New  Jersey  Steel  Corporation)  electric 
arc  furnace/melt  shop  and  billet  reheat 
furnace,  Sayreville,  Middlesex  County, 
NJ  COAD  approval  dated  September  3, 
1997. 

(3)  Co-Steel  Raritan  Corporation's 
electric  arc  furnace/ladle  metallurgy 
system  and  billet  reheat  furnace,  Perth 
Amboy.  Middlesex  County,  NJ  COAD 
approval  dated  June  22,  1998. 

(4)  Homasote  Company's  natiual  gas 
dryer  (wet  fibreboard  mat  dryer).  West 
Trenton,  Mercer  County,  NJ  COAD 
approval  dated  October  19,  1998. 

(5)  Milford  Power  Limited 
Partnership's  combined  cycle 
cogeneration  facility,  Milford, 
Himterdon  County,  NJ  COAD  approval 
dated  August  21,  1997. 

[6]  University  of  Medicine  and 
Dentistry  of  New  Jersey  cogeneration 


imits  and  Cleaver  Brooks  non-utility 
boilers,  Newark,  Essex  County,  NJ 
COAD  dated  June  26, 1997. 

(7)  Roche  Vitamins  Inc's  cogeneration 
facility  and  Boiler  No.  1 ,  Belvidere, 
Warren  County,  NJ  COAD  dated  Jime 
10, 1998.  The  cogeneration  facility 
consists  of  one  reciprocal  engine  (21.5 
MW)  and  one  heat  recovery  steam 
generator  (HRSG)  equipped  with  a  duct 
biuTier  (Boiler  No.  6). 

(8)  Township  of  Wayne,  Mountain 
View  Water  Pollution  Control  Facility's 
sewage  sludge  incinerators,  Passaic 
County,  NJ  permit  revision  dated 
December  21,  2000. 

(ii)  Additional  information — 
Documentation  and  information  to 
support  NOx  RACT  facility-specific 
emission  limits,  alternative  emission 
limits,  or  repowering  plan  in  three  SIP 
revisions  addressed  to  Regional 
Administrator  Jeanne  M.  Fox  from  New 
Jersey  Commissioner  Robert  C.  Shinn, 
Jr.  and  one  letter  addressed  to  Acting 
Regional  Administrator  William  J. 
Muszynski  from  Dr.  Iclal  Atay,  Chief 
Bureau  of  Air  Quality  Engineering 
dated: 

(A)  January  21, 1998  SIP  revision  for 
two  sources; 

(B)  June  12, 1998  SIP  revision  for  one 
soiu"ce; 

(C)  April  26,  1999  SIP  revision  for 
four  sources;  and 

(D)  February  21,  2001  for  a  revised 
permit  limit  for  one  soiuce. 

[FR  Doc.  03-20424  Filed  8-8-03;  8:45  am) 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52  « 

[CA  172-0276a;  FRL-7524-7] 

» 

Revisions  to  the  California  State 
Implementation  Plan,  Great  Basin 
Unified  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  nde. 

summary:  EPA  is  taking  direct  final 
action  on  revisions  to  the  California 
State  Implementation  Plan  (SIP).  Under 
authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  we 
are  approving  local  rules  that  concern 
permitting  of  soiu-cas  that  have  the 
potential  to  emit  above  major  source 
thresholds  but  do  not  actually  emit 
pollutants  at  those  levels. 
DATES:  These  revisions  are  effective  on 
October  10,  2003  without  further  notice, 
unless  EPA  receives  adverse  comments 
by  September  10,  2003.  If  EPA  receives 
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such  comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  rule  will 
not  take  effect. 

ADDRESSES:  Mail  comments  to  Gerardo 
Rios,  Permits  Office  Chief  (AIR-3),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105; 
rios.gerardo@epa.gov. 

You  can  inspect  copies  of  the 
submitted  rule  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
our  Region  IX  office  during- normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  rule  revisions  at  the 
following  locations: 

Permits  Office  (AIR-3),  Air  Division. 
Environmental  Protection  Agency-,  Region  IX, 
75  Hawthorne  Street,  San  Francisco,  CA 
94105. 

Environmental  Protection  Agency,  Air 
Docket  (6102),  Ariel  Rios  Building,  1200 


Pennsylvania  Avenue,  NW.,  Washington.  DC 
20460. 

California  Air  Resources  Board.  Stationary 
Source  Division,  Rule  Evaluation  Section, 
1001  "I"  Street,  Sacramento,  CA  95814. 

Great  Basin  Unified  Air  Pollution  Control 
District,  157  Short  Street,  Bishop,  CA  93514. 

A  copy  of  the  rules  may  also  be 
available  via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Wampler,  Permits  Office,  (Air-3), 
Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  DC,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  (415)  972-3975. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent,  "we,"  "\is," 
and  "our"  refer  to  EPA. 
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I.  The  State's  Submittal 

A.  What  Rules  Did  the  State  Submit? 

Table  1  lists  the  rules  we  are 
approving  with  the  dates  that  they  were 
adopted  by  the  local  air  agencies  and 
submitted  by  the  California  Air 
Resources  Board  (CARB). 


Local  agency 


Rule  No. 


Rule  title 


GBUAPCD 
GBUAPCD 


218 
219 


Limiting  Potential  to  Emit 

Request  for  Synttietic  Minor  Status 


Adopted 


Submitted 


12/04/95 
12/04/95 


05/10/96 
05/10/96 


On  July  19,  1996,  the  submittal  of 
Rules  218  and  219  were  found  to  meet 
the  completeness  criteria  in  40  CFR  Part 
51  Appendix  V,  which  must  be  met 
before  formal  EPA  review. 

B.  Are  There  Other  Versions  of  These 
Rules? 

There  are  no  previous  versions  of 
Rules  218  and  219  in  the  SIP. 

C.  What  Are  the  Provisions  in  the 
Submitted  Rules? 

Rule  218  includes  the  following 
significant  provisions: 

•  The  owner  or  operator  of  a  specified 
stationary  source,  that  would  otherwise 
be  designated  a  major  source  because 
the  potential  to  emit  exceeds  the  major- 
source  threshold  for  regulated 
pollutants,  would  be  allowed  under 
Rule  218  to  avoid  being  subject  to  Title 
V,  federal  permitting  requirements,  if 
the  actual  annual  emissions  do  not 
exceed  any  of  the  following  emission 
limitations:  (1)  50  percent  of  the  major- 
source  thresholds  for  regulated  air 
pollutants  excluding  hazardous  air 
pollutcints  (HAPs),  or  (2)  5  tons  per  year 
of  a  single  HAP,  or  (3)  12.5  tons  per  year 
of  any  combination  of  HAPs,  or  (4)  50 
percent  of  any  lesser  threshold  for  a 
single  HAP  as  the  EPA  may  establish  as 
anile. 

•  There  are  also  alternate  operational 
limitations  for  specific  stationary 
sources  that  may  be  used  provided  that 


at  least  90  percent  of  the  source's  total 
emissions  in  every  12-month  period  are 
associated  with  the  sources  with  the 
operational  limitations. 

•  There  are  detailed  recordkeeping 
and  reporting  requirements  to  assure 
compliance  with  the  emission 
limitations  and  operational  limitations. 

Rule  219  includes  the  following 
significant  provisions: 

•  The  owner  or  operator  of  a  specified 
stationary  source,  that  would  otherwise 
be  a  major  source,  would  be  allowed  to 
request  and  accept  federally-enforceable 
limits  such  that  the  aimual  potential  to 
emit  would  be  below  major-source 
thresholds  in  order  To  allow  the  source 
to  be  considered  a  "synthetic  minor 
source." 

•  The  limits  to  the  potential  to  emit 
must  be  approved  by  EPA  and  must  be 
permanent,  quantifiable,  and  practically 
enforceable. 

•  A  synthetic  minor  source  would  not 
be  subject  to  the  permitting 
requirements  of  Rule  217,  Title  V- 
Federal  Operating  Permits  or  of  Title  V 
of  the  CAA.  The  TSDs  have  more 
information  about  these  rules. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  the  Rules? 

In  combination  with  the  other 
requirements,  the  rules  in  today's  action 
must  be  enforceable  (see  section  110(a) 
of  the  CAA)  and  must  not  relax  existing 


requirements  (see  sections  110(1)  and 
193).  These  rules  were  also  evaluated 
using  EPA  policy  describing  options 
sources  have  for  limiting  their  potential 
to  emit  under  section  112  and  'Title  V  of 
the  CAA.  This  policy  is  generally 
described  in  a  January  25,  1995  policy 
memorandum  entitled.  Options  for 
Limiting  the  Potential  to  Emit  of  a 
Stationary  Source  Under  Section  112 
and  Title  V  of  the  Clean  Air  Act  from 
John  Seitz,  Director  of  EPA's  Office  of 
Air  Quality  Planning  and  Standards,  to 
EPA's  Regional  Air  Division  Directors. 
Rule  218  was  compared  to  a  model 
California  prohibitory  rule  contained  in 
the  January  25,  1995  policy 
memorandum. 

Rule  219  was  also  compared  to  EPA 
guidance  on  establishing  a  synthetic- 
minor  operating-permits  program 
published  on  June  28.  1989  (54  FR 
27247).  Permits  issued  pursuant  to  this 
voluntary  program  that  meet  the  Jime 
28, 1989  criteria  are  considered 
federally  enforceable  for  criteria 
pollutants.  The  synthetic  minor 
mechanism  may  also  be  used  to  create 
emission  limits  for  emission  of 
hazardous  air  pollutants  (HAPs),  if  it  is 
approved  pursuant  to  section  112(1)  of 
the  CAA.  In  short,  a  program  to  create 
federally-enforceable  limits  on  a 
source's  potential  to  emit  should: 

•  Be  approved  by  EPA  into  the  SIP. 
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adverse  comment. 

m.  Background  Information 

Why  Were  These  Rules  Submitted? 

Sections  172  and  173  of  the  CAA 
require  that  Title  V  permits  be  obtained 
for  affected  sources,  major  sources,  and 
any  soiuces  required  by  parts  C  and  D 
of  the  CAA.  If  certain  sources  could 
limit  their  potential  to  emit  to  below 
major-source  thresholds  or  satisfy 
sjmthetic  minor-source  requirements, 
they  would  not  be  required  to  obtain  a 
Title  V  permit.  CARB  submitted 
administrative  rules  to  support  these 
actions  for  qualified  sources. 

rV.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
goveminents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 


August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  edter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  woidd  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
binden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  10,  2003. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
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enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection.  Air  - 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Permitting,  Reporting  and 
recordkeeping  requirements. 

Dated:  June  12,2003. 
Alexis  Strauss, 
Acting  Regional  Administrator,  Region  IX. 

m  Part  52,  chapter  I,  title  40  of  the  Code 
cf  Federal  Regidations  is  amended  as 
follows: 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

■  2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(231)(i)(E)  to  read  as 
follows: 

§  52.220    Identification  of  plan. 

***** 

(c)*  *  * 

(2^1)*   *  * 

(i)  *  *  * 

(E)  Great  Basin  Unified  Air  Pollution 
Control  District. 

(1)  Rules  218  and  219,  adopted  on 
December  4, 1995. 
***** 

[FR  Doc.  03-20426  Filed  8-8-03;  8:45  am) 

BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  571 
[Docket  No.  03-15277] 
RIN2127-AH16 

Federal  Motor  Vehicle  Safety 
Standards:  Heavy  Vehicle  Antilock 
Brake  System  (ABS)  Performance 
Requirement 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
ACTION:  Final  rule. 

SUMMARY:  In  March  1995,  NHTSA 
published  a  final  rule  amending  the 
hydraulic  and  air  brake  standards  to 
require  medium  and  heavy  vehicles 
(e.g.,  truck  tractors,  trailers,  single  imit 
trucks,  and  buses)  to  be  equipped  with 
antilock  brake  systems  (ABS)  to  improve 


the  directional  stability  and  control  of 
these  vehicles  during  braking.  We 
supplemented  the  ABS  requirements  for 
truck  tractors  with  a  braking-in-a-curve 
performance  test.  The  braking-in-a- 
cmve  test  was  not  applied  to  single-unit 
trucks  or  buses  or  to  air-braked  trailers 
because  we  had  performed  only  limited 
testing  of  ABS-equipped  single-unit 
vehicles.  We  stated  that  we  would 
continue  research  on  dynamic 
performance  tests  for  single-unit  trucks, 
buses,  and  trailers,  and  would  consider 
applying  performance  test  requirements 
to  these  vehicles  in  the  future. 

After  issuing  the  final  rule,  we  tested 
several  ABS-equipped  single-unit  trucks 
and  buses  equipped  with  both  hydraulic 
and  air  brakes.  Our  testing  and  research 
indicated  that  the  braking-in-a-cxirve 
performance  test  requirement  is 
practicable  for  those  vehicles. 
.  Accordingly,  in  December  1999,  we 
proposed  applying  the  braking-in-a- 
curve  requirements  to  them  to 
complement  both  the  ABS  equipment 
requirements  and  stopping  distance 
requirements.  This  final  rule  extends 
application  of  the  braking-in-a-curve 
dynamic  performance  test  requirement 
to  single-unit  trucks  and  buses  that  are 
required  to  be  equipped  with  ABS. 
DATES:  The  amendments  made  in  this 
rule  are  effective  October  10,  2003.  If 
you  wish  to  petition  for  reconsideration 
of  this  rule,  your  petition  must  be 
received  by  September  25,  2003. 
ADDRESSES:  Any  petitions  for 
reconsideration  should  refer  to  the 
docket  and  notice  number  of  this  nodce 
and  be  submitted  to:  Administrator, 
National  Highway  Traffic  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  you  may  call  Mr.  Jeff 
Woods,  Safety  Standards  Engineer, 
Office  of  Crash  Avoidance  Standards, 
Vehicle  D5Tiamics  Division  at  (202) 
366-2720,  and  fax  him  at  (202)  493- 
2739. 

For  legal  issues,  you  may  call:  Mr. 
Otto  Matheke,  Attorney-Advisor,  Office 
of  die  Chief  Counsel  at  (202)  366-2992, 
and  fax  him  at  (202)  366-3820. 

You  may  send  mail  to  both  of  these 
officials  at  National  Highway  Traffic 
Safety  Administration,  400  Seventh  St., 
SW..  Washington,  DC,  20590. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Single-Unit  Truck  &  Bus  ABS  Performance 

Testing 

III.  Notice  of  Proposed  Rulemaking 

IV.  Public  Comments 

V.  Final  Rule 

VI.  Pre-selection  of  Compliance  Option 

VII.  Effective  Date 


Vin.  Rulemaking  Analyses  and  Notices 

I.  Background 

On  December  18,  1991,  the 
Intermodal  Surface  Transportation 
Efficiency  Act  (ISTEA  or  Act),  Public 
Law  102-240  was  signed  by  President 
George  H.  Bush  emd  became  law. 
Section  4012  of  the  Act  directed  the 
Secretary  of  Transportation  to  initiate 
rulemaking  for  improving  the  braking 
performance  of  new  commercial  motor 
vehicles — defined  by  ISTEA  as  those 
with  a  GVWR  of  over  26,000  pounds 
(lbs.) — including  truck  tractors,  trailers, 
and  dollies.  The  Act  directed  that  in 
that  rulemaking,  the  agency  examine 
antilock  brake  systems  (ABS),  means  of 
improving  brake  compatibility,  and 
methods  of  ensuring  the  effectiveness  of 
brake  timing.  In  response  to  that 
congressional  mandate,  we  published  a 
final  rule  requiring  ABS  to  be  installed 
on  hydraulic  and  air-braked  mediiun 
and  heavy  vehicles  on  March  10,  1995 
(60  FR  13216)  (hereinafter  referred  to  as 
the  stability  and  control  final  rule).  For 
truck  tractors  only,  the  ABS 
requirements  included  a  braking-in-a- 
curve  performance  test  on  a  low- 
coefficient  of  friction  surface.  The  test 
includes  a  full  brake  application  in  both 
the  lighUy  loaded  (bobtail)  configxuation 
and  with  the  tractor  loaded  to  its 
GVWR,  the  latter  using  an  unbraked 
control  trailer. 

Due  to  limited  data  and  concerns 
regarding  the  braking-in-a-curve  test,  the 
March  1995  Final  Rule  did  not  apply 
the  test  to  single-unit  trucks,  buses,  or 
air-braked  trailers.  We  stated,  however, 
that  we  would  continue  research  on 
dynamic  performance  tests  for  single- 
imit  vehicles  and  would  consider 
proposing  to  apply  performance  test 
requirements  to  those  vehicles  at  a 
future  time.  1 

n.  Single-Unit  Truck  and  Bus  ABS 
Performance  Testing 

We  conducted  ABS  testing  of  single- 
unit  trucks  and  buses  in  1996  and  1997 
at  our  Vehicle  Research  and  Test  Center 
(VRTC)  in  East  Uberty,  OH.2  Five  air- 


'  The  ageacy  published  two  companion  final 
rules  on  the  same  day.  one  to  reinstate  stopping 
distance  requirements  for  air-braked  medium  and 
heavy  vehicWs  (60  FR  13286)  and  another  to 
implement  stopping  dTstance  requirements  for 
hydraulic-braked  medium  and  heavy  vehicles  (60 
FR  13297).  The  cost/beneflt  information  used  for 
the  three  final  rules  was  based  on  NHTSA's  Final 
Assessment,  Final  Rules.  FMX'SS  Nos.  105  S- 121. 
Stability  and  Control  During  Braking  Requirements 
and  Reinstatement  of  Stopping  Distance 
Requirements  for  Medium  and  Heavy  Vehicles. 
published  in  February.  1995. 

2  DOT  HS  808941.  Single  Unit  Truck  and  Bus 
ABS  Bmking-!n-A-Curve  Performance  Testing. 
February  1999. 
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braked  straight  trucks  and  two 
hydraulic-braked  buses,  all  equipped 
with  ABS,  were  used  in  the  tests  to  aid 
in  determining  if  the  braking-in-a-curve 
performance  test  for  tractors  should  be 
applied  to  single-imit  vehicles.  The 
vehicles  were  siibjected  to  all  the 
requirements  o{  Standards  No.  105  and 
No.  121,  including  the  braking-in-a- 
curve  performapce  tests. 

The  oraking-ln-a-curve  tests  began 
with  the  detemtination  of  a  maximum 
drive-through  speed,  followed  by  the 
determination  df  the  maximum  brake- 
through  speed.  \s  defined  in  Standard 
No.121,  "maximum  drive-through 
speed"  is  the  fastest  constant  speed  that 
a  vehicle  can  be  driven  through  at  least 
200  feet  of  curv  b  arc  length  without 
departing  the  lane.  "Maximum  brake- 
through  speed    is  defined  as  the  fastest 
speed  at  whichja  full  brake  application 
can  be  made  wlile  the  vehicle  is  in  the 
curve,  without  the  vehicle  departing  the 
lane.  Determination  of  the  maximum 
brake-through  speed  provided  data  on 
the  potential  m^in  of  compliance  or 
non-complianc^  for  the  test  vehicles. 

In  the  agencyis  testing,  both  trucks 
and  school  busf  s  were  tested  in  loaded- 
to-GVWR  and  lightly  loaded  conditions. 
The  trucks  were  ABS  equipped  chassis- 
cabs  without  bodies  or  equipment  that 
would  normally  be  installed  by  a 
second-stage  mtnufactiu-er.  However,  to 
simulate  the  lightly  loaded  condition  of 
completed  vehicles,  a  2,500  lb  load 
frame  with  an  integrated  roll  bar  was 
installed  on  thai  chassis  cabs.  Trucks 
tested  in  the  lo^ded-to-GVWR  condition 
were  weighted  io  their  GVWRs,  with  the 
axle  loads  in  prpportion  to  their 
GAWRs.  Two  i^S  equipped  school 
buses  were  also  tested  in  loaded-to- 
GVWR  and  hghtly  loaded  conditions. 
The  loaded-to-dvWR  tests  on  the  school 
buses  were  conducted  with  sand  bags 
placed  on  the  flpor  and  seats  so  the  total 
vehicle  weight  >vas  equal  to  its  GVWR, 
with  axle  loads  lin  proportion  to  their 
GAWRs. 

The  braking-in-a-curve  tests  were 
conducted  on  a  low  friction  wetted 
surface.  The  tes|t  curve  had  a  12-foot- 
wide  lane  with  e  500-foot  radius  of 
curvature  (marl  ed  from  the  center  of  the 
lane).  Traffic  cones  were  placed  on  both 
sides  of  the  lan((  at  20-foot  intervals.  The 
sxuf ace  had  a  ci  oss  slope  of  one  percent 
and  approximai  ely  zere  longitudinal 
slope.  The  peak  coefficient  of  friction 
(PFC)  of  the  suriface  during  the  time  of 
the  testing  ranged  from  0.34  to  0.41.  The 
effect  of  the  cro  ss  slope  was  such  that 
the  test  conditi(  in  was  considered  to  be 
worst  case,  sine  e  it  inay  not  be  possible 
to  conduct  all  road  testing  on  a 
completely  leve  1  road  surface,  due  to 
variability  and  vater  nm-off  design 


requirements.  The  lower  end  of  the  PFC 
range  was  also  considered  to  be  a  worst- 
case  test  condition. 

The  results  of  the  testing  at  VRTC 
indicated  that  the  braking-in-a-ciuT^e 
test  is  practicable,  repeatable,  and  safe 
for  single  unit  vehicles.  Six  of  the  seven 
vehicles  tested  met  the  performance 
requirements  now  in  effect  for  tractors, 
i.e.,  they  stayed  in  the  lane- in  at  least 
three  out  of  four  stops  when  subjected 
to  maximum  braking  at  75  percent  of  the 
maximum  drive-through  speed,  hi  fact, 
these  six  vehicles  remained  in  the  lane 
during  all  four  stops  at  75  percent  of  the 
drive-through  speed,  all  with  a  large 
margin  of  compliance. 

m.  Notice  of  Proposed  Rulemaking 

On  December  21, 1999,  the  agency 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  (64 
FR  71377)  containing  the  agency's 
proposal  for  a  braking-in-a-ciu^e  test  for 
single-imit  trucks  and  buses.  NHTSA 
proposed  that  the  braking-in-a-curve  test 
be  conducted  in  two  different 
conditions:  with  the  vehicle  lightly 
loaded,  and  with  the  vehicle  loaded-to- 
GVWR.  The  agency  proposal  also 
specified  the  same  road  test  geometry 
now  in  effect  for  tractors,  namely  a  12- 
foot-wide  lane  with  a  500-foot  radius 
measured  at  the  center  of  the  lane  with 
the  test  siuface  having  a  peak  friction 
coefficient  (PFC)  of  0.5.  The  proposal 
also  specified  that  the  test  speed  is  75 
percent  of  the  maximum  drive-through 
speed  or  30  mph,  whichever  is  lower. 
The  brake  pedal  force  specification 
proposed  Ln  the  notice  called  for  a 
pressure  of  150  pounds  to  be  achieved 
at  the  brake  pedal  within  0.2  seconds 
from  the  initial  application  and 
maintained  for  the  duration  of  the  stop. 
The  proposal  specified  that  the  brake 
temperature  at  the  time  of  testing  is  to 
be  between  150  and  200°  F  and  the  test 
performed  with  the  transmission  in 
neutral  or  the  clutch  pedal  depressed. 
Finally,  the  agency  proposal  specified 
that  in  3  of  4  consecutive  stops,  the  test 
vehicle  is  to  remain  in  the  12  foot  wide 
marked  lane  when  tested  in  both  the 
lightly  loaded  condition  and  when 
loaded-to-GVWR  in  proportion  to  each 
GAWR. 

Since  the  braking-in-a-cim^e  test  is 
one  brake  test  in  a  test  sequence,  the 
agency  proposed  that  the  braking-in-a- 
curve  test  for  afr-braked  single-unit 
trucks  and  buses  be  conducted 
immediately  after  the  burnish  procedure 
as  indicated  in  Table  I  of  Standard  No. 
121,  with  the  loaded-to-GVWR  tests 
followed  by  the  lightly  loaded  tests.  We 
also  proposed  that  the  braking-in-a- 
curve  test  for  hydraulic-braked  single- 
unit  trucks  and  buses  be  conducted 


inunediately  after  the  post-burnish 
brake  adjustment  in  S7.4.2.2,  with  the 
loaded-to-GVWR  tests  followed  by  the 
lightly  loaded  tests. 

In  order  to  provide  manu&cturers 
with  sufficient  lead  time  to  comply  with 
the  proposed  reqiiirements,  the  proposal 
indicated  that  the  effective  date  for  the 
braking-in-a-curve  test  requirements,  for 
both  air  and  hydraulic-braked  single 
luiit  trucks  and  buses,  be  two  years  after 
publication  of  the  final  rule  in  the 
Federal  Register. 

rv.  Public  Comments 

NHTSA  received  comments  about  its 
proposal  frt)m  vehicle  and  brake 
manufacturers  as  well  as  safety  and 
trade  groups.  Three  vehicle 
manufacturers,  DaimlerChrysler 
Corporation  (DaimlerChrysler),  Ford 
Motor  Company  (Ford)  and  Mitsubishi 
Motors  R&D  of  America  Incorporated 
(Mitsubishi),  submitted  comments. 
Comments  were  also  received  from 
Haldex  Brake  Products  Corporation 
(Haldex),  Bendix  Commercial  Vehicle 
Systems  (BCVS)  and  Bosch  Braking 
Systems  Corporation  (Bosch).  Several 
trade  associations.  National  Truck 
Equipment  Association  (NTEA),  Heavy 
Duty  Bralce  Manufacturers  Council 
(HDBMC),  American  Trucking 
Associations  (ATA)  and  Truck 
Manufacturers  Association  (TMA), 
offered  their  views.  One  safety  group, 
Advocates  for  Highway  Safety 
(Advocates),  submitted  comments  as 
well.  ' 

With  the  exception  of  TMA  and 
NTEA,  the  conmienters  generally 
supported  the  agency  proposal. 
However,  many  of  the  commenters 
argued  that  requiring  that  the  braking- 
in-a-cm^e  test  be  run  in  both  the 
loaded-to-GVWR  and  lightly  loaded 
conditions  was  unnecessary  and  that  the 
lightly  loaded  test  alone  was  sufficient. 
In  addition,  a  number  of  commenters 
indicated  dissatisfaction  with  the 
proposed  test  sequence  and  some  of  the 
proposed  test  conditions.  Other 
commenters  indicated  their  belief  that 
the  agency's  proposal  imderestimated 
the  compliance  burdens  that  the 
proposal,  a  adopted,  would  impose  on 
final  stage  manufacturers  and  aJterers. 

One  commenter  addressed  what  it 
believed  to  be  shortcomings  in  the 
configuration  of  the  test  curve. 
Advocates  stated  that  the  proposed  test 
configiu-ation — a  zero  longitudinal 
slope,  500-foot  continuous  curve  radius, 
12-foot  wide  lane  and  one  percent  side 
slope — does  not  approach  worst-case 
real-world  operatmg  condition.  In 
addition  to  criticizing  the  severity  of  the 
test.  Advocates  viewed  the  proposed 
test  as  not  sufficiently  demanding  and 
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indicated  that  few  vehicles  equipped 
with  ABS  would  fail  the  proposed  test. 
DaimlerChrysler  disagreed  with  the 
proposed  requirement  that  "no  part"  of 
the  test  vehicle  leave  the  marked  leme  of 
the  braking  ciuA^e  dining  a  stop.  Instead, 
DaimlerChrysler  requested  that  this 
requirement  be  changed  so  that  a 
vehicle  would  comply  if  no  part  of  any 
point  of  contact  of  any  tire  left  the  lane 
during  the  stop.  The  company  noted 
that  the  agency  proposal  did  not  clearly 
indicate  how  any  departiu-e  of  any  part 
of  the  vehicle  from  the  traveled  lane 
woidd  be  detected.  DaimlerChrysler 
further  indicated  that  vehicles  with 
large  rear  overhang  would  be  placed  at 
a  severe  disadvantage  since  any  lateral 
movement  of  the  rear  wheels  would 
result  in  the  rear  of  a  longer  vehicle 
moving  closer  to  the  outside  of  the  lane. 
DaimlerChrysler  also  requested  that 
NHTSA  delete  the  specification  that  the 
braking-in-a-curve  test  be  conducted  on 
a  wet  surface.  In  DaimlerCluysler's 
view,  the  requirement  that  the  surface 
be  wet  is  unnecessary.  In  the  company's 
view,  it  is  immaterial  whether  the  test 
surface  is  dry  or  wot  if  the  surface  has 
the  proper  coefficient  of  friction  (PFC). 
The  comments  submitted  by  vehicle 
manufacturers  and  trade  groups  were 
nearly  imanimous  in  their  disapproval 
of  the  proposed  requirement  that  testing 
be  conducted  with  vehicles  in  both  a 
lightly  loaded  condition  and  a  loaded- 
to-GVWR  condition.  HDBMC  stated  that 
many  single-imit  trucks  and  buses  have 
already  been  tested  for  braking-in-a- 
curve  performance  and  that,  with  regard 
to  loading  condition,  the  worst-case 
condition  is  when  the  vehicle  is  lightest. 
HDBMC  also  stated  that  in  the  case  of 
testing  in  the  loaded-to-GVWR 
condition,  it  recommends  that  the 
center-of-gravity  height  for  the  ballast 
should  be  not  more  than  32  inches 
above  the  frame  rails.  Haldex  and 
HDBMC  also  recommended  that  the  32- 
inch  load  height  for  single-unit  trucks 
be  specified  for  60-mph  straight-line 
stopping  distance  tests  as  well. 

BCVS  advocated  deletion  of  the  fully- 
loaded  braking-in-a-curve  test  for  the 
following  reasons:  A  lightly-loaded  test 
condition  is  the  most  severe  condition; 
the  SAE  recommended  practice  (RP) 
J1626  "Braking  Stability  and  Control 
Performance  Test  Procedures  for  Air 
and  Hydraulic  Brake  Equipped  Trucks, 
Truck-Tractors  and  Buses'  specifies  that 
the  braking-in-a-curve  performance  test 
be  conducted  in  the  lightly-loaded 
condition  with  the  loaded-to-GVWR 
condition  optional;  loading  the  vehicle 
increases  the  risk  of  rollover;  and 
determining  an  appropriate  loading 
specification  for  the  variety  of  vehicle 
configurations  and  body  forms  would  be 


difficult.  BCVS  further  stated  that  if 
NHTSA  believes  that  the  fully-loaded 
braking-in-a-curve  test  is  essential,  then 
the  load  center-of-gravity  height  should 
be  established  at  a  height  that  is  not 
likely  to  lead  to  vehicle  rollover. 
Concerns  about  vehicle  rollover 
apparently  also  prompted  BCVS  to 
suggest  that  the  allowance  of  1,000  lbs. 
for  a  rollbar,  and  500  lbs.  for  driver  and 
instrumentation,  which  was  proposed  in 
the  NPRM  for  the  lightly-loaded 
braking-in-a-curve  test  for  single-unit 
trucks  and  buses,  be  applied  to  other 
lightly-loaded  road  tests  in  FMVSS  No. 
121.3 

Ford  stated  that  it  believes  there  is  no 
useful  information  to  be  obtained  fitjm 
conducting  the  braking-in-a-curve  test 
with  the  vehicle  loaded-to-GVWR.  Ford 
cited  the  fact  that  the  SAE  Truck  and 
Bus  Vehicle  Deceleration  and  Stability 
Subcommittee  found  that  29  out  of  31 
single-unit  vehicles  tested  in  the 
braking-in-a-curve  test  the  lightly- 
loaded  test  condition  performed  the 
same  or  worse  than  when  tested  in  the 
loaded-to-GVWR  test  condition.  Ford 
states  that  the  two  vehicles  that 
performed  better  in  the  loaded-to-GVWR 
test  condition  were  heavier-duty  trucks 
and  had  sufficient  margins  of 
compliance  in  both  loading  conditions. 

TMA  stated  that  because  of  safety 
concerns,  NHTSA  should  reconsider  its 
decision  to  require  the  braking-in-a- 
curve  test  in  the  loaded-to-GVWR  test 
condition.  TMA  believes  that  a  loaded- 
to-GVWR  vehicle  could  slide  off  the  low 
coefficient  test  surface  of  the  500-foot 
radius  curve  onto  a  higher  coefficient  of 
friction  surface  and  then  rollover.  TMA 
cited  NHTSA  statements  in  the  NPRM 
that  the  NHTSA  tests  involving  vehicles 
with  a  load  at  a  high  center  of  gravity 
height  caused  an  unsettling  feeling  [to 
the  test  driver]  with  regard  roll  stability. 
TMA  presented  data  to  support  its  view 
that  testing  in  the  loaded-to-GVWR 
condition  is  less  stringent  than  testing 
in  the  lightly-loaded  condition.  TMA 
concluded  that  testing  in  the  loaded-to- 
GVWR  condition  provides  no  additional 
confirmation  of  vehicle  performance, 
presents  a  significant  safety  risk  of 
vehicle  rollover,  and  would  increase  test 
burdens  without  any  measurable  benefit 
to  vehicle  safety. 

In  addition  to  advocating  removal  of 
the  requirement  that  vehicles  be  tested 
in  a  loaded-to-GVWR  condition,  a 
number  of  commenters  indicated  that 
the  proposed  test  sequence  be  changed. 

To  reduce  costs  associated  with 
loading  and  unloading  test  vehicles. 


3  NHTSA  has  published  a  final  rule  (66  FR  64154) 
amending  FMVSS  No.  121  by  incorporating  the 
1,000  lbs.  rollbar  provision. 


Bosch  requested  that  the  braking-in-a- 
curve  test  be  performed  following  the 
loaded-to-GVWR  parking  brake  test, 
with  the  loaded-to-GVWR  braking-in-a- 
curve  test  followed  by  the  lightly  loaded 
braking-in-a-curve  test,  for  both 
hydraulic-  and  air-braked  single-unit 
vehicles.  Bosch  also  stated  that  it 
appeared  that  the  agency  had  not 
considered  the  costs  incurred  by 
different  phases  of  the  test  sequence 
requiring  loading  and  unloading  of  the 
test  vehicle.  Bosch  requested  that  the 
test  sequence  be  changed  to  eliminate 
the  requirement  that  empty  vehicles  be 
loaded  solely  for  the  purpose  of 
conducting  the  braking-in-a-curve  test 
after  brake  burnishing.  Ford  requested 
that  if  the  agency  decided  to  drop  the 
loaded-to-GVWR  braking-in-a-curve  test, 
the  test  sequence  be  changed  so  that 
burnish  and  loaded-to-GVWR  straight- 
line  stops  be  conducted  first,  followed 
by  braking-in-a-curve  tests  in  the 
lightly-loaded  condition,  followed  by 
lightly-loaded  straight-line  stops.  In 
Ford's  view,  this  sequence  would 
eliminate  one  loading  and  unloading 
cycle  and  improve  test  efficiency. 

One  manuiacturer,  Mitsubishi, 
commented  that  the  requirements 
proposed  for  the  force  and  timing  of 
brake  pedal  applications  during  the 
braking-in-a-curve  test  are  too  stringent. 
The  proposal  specified  that  a  brake 
pedaJ  force  of  150  lbs.  be  achieved 
within  0.2  second  from  the  initial 
application  of  force  to  the  brake  control 
(brake  pedal)  and  that  this  minimum     ■ 
force  be  maintained  for  the  duration  of 
the  stop.  Mitsubishi  believes  that  this 
application  time  would  be  difficult  to 
achieve.  The  company  provided  test 
data  from  tests  conducted  on  single  unit 
trucks  showing  that  test  drivers  could 
achieve  150  lbs.  of  pedal  force  within 
0.2  seconds  in  only  three  out  of  10 
sample  stops. 

TMA  and  NTEA  criticized  our 
proposal  as  imposing  significant  test 
burdens  and  costs  on  small  businesses 
beyond  what  those  entities  should 
reasonably  be  expected  to  bear.  These 
commenters  are  concerned  that  final 
stage  manufacturers  and  alterers  may 
not  be  able  to  rely  on  the  certification 
of  an  incomplete  vehicle  manufacturer 
to  the  extent  portrayed  by  the  agency  in 
proposing  the  new  requirements, 
particularly  since  many  tincks  are 
configured  for  highly  specialized 
applications.  Moreover,  TMA  argued 
that  since  NHTSA  is  proposing 
performance  requirements  for  all  classes 
of  vehicles,  it  should  consider  removing 
the  existing  ABS  equipment 
requfrements.  TMA  stated  these 
equipment  requirements  are  unduly 
restrictive  and  may  impede 
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development  of  improved  ABS  systems. 
NTEA  stated  that  the  proposal  should  be 
abandoned  on  |he  basis  that  there  are  no 
additional  ben^tits  attained  by  adding 
the  proposed  t^st  procedure. 

In  regard  to  c  osts,  TMA  argued  that  in 
preparing  the  p  roposal,  NHTSA  tested 
only  the  most  c  ommon  two-  and  three- 
axle  truck  conf  gurations  (i.e.,  4x2  and 
6x4),  and  has  not  adequately  addressed 
the  problems  p  jsed  by  other  axle 
configurations.  As  aftermarket  axles  are 
often  added  to  ncomplete  vehicles — 
which  can  cau<  e  a  vehicle  to  fall  outside 
of  the  Incomph  te  Vehicle  Document 
-  (rVD)  paramete  rs  specified  by  the 
incomplete  veh  icle  manufactiu«r — final 
stage  manufact  irers  will  bear  additional 
responsibility  f  3r  certification.  TMA 
stated  that  low  volume,  special 
configxirations  nay  need  to  be  excluded 
from  this  portic  n  of  the  standard,  and 
believes  that  it  is  premature  to  conclude 
that  the  propos  d  is  practicable  for  all 
single-unit  true  lis  and  buses.  TMA  also  ' 
believes  the  agency  has  significantly 
underestimated  the  cost  of  performing 
stand-alone  braking-in-a-curve  tests  on 
previously  cert  fied  vehicles.  TMA 
stated  that  stan  1-alone  testing  will 
require  shipping  vehicles  to  a  test  site, 
installation  of  new  brake  system  parts, 
burnishing,  loa  ling  and  imloading, 
charges  for  faci  ities,  drivers,  mechanics 
and  test  engine  3rs  as  well  as 
instrumentation  support  and  reporting. 
The  organizatic  n  estimated  that  stand- 
alone braking-i  i-a-curve  testing  costs 
will  average  be  ween  $4,500  and  $6,000 
per  test  and  a  fi  ill  FMVSS  No.  105  or 
121  certificatio  1  will  cost  $10,000  to 
$13,000. 

NTEA  also  b<  lieves  that  pass-through 
certification  re(  uirements  supplied  by 
incomplete  vehicle  manufacturers  will 
be  so  restrictive  that  pass-through 
certification  wi  i  not  be  available  and 
that  small  com{  >anies  would  not  have 
the  means  to  cc  nduct  certification 
testing.  NTEA  s  tated  that  a  final  stage 
manufactiner  c  }uld  ensiue  compliance 
only  through  actual  testing.  In  NTEA's 
view,  the  added  cost  of  this  testing  will 
be  prohibitive.  Therefore.  NTR.^ 
contends  that  final  stage  manufacturers 
would  be  compelled  either  to  cease 
operations  or  cnoose  not  to  test  and  risk 
a  host  of  liabilities.  NTEA  further  argues 
that  the  agency  has  repeatedly  taken  the 
position  that  alternatives  to  actual 
compliance  testing,  such  as  engineering 
analyses,  compiiter  simulations,  or 
group  testing  through  trade  associations, 
may  not  suffice!  as  evidence  of  the  due 
care  reauired  far  certification. 

DaimJeiChryiler  referred  to  what  it 
believes  to  be  errors  in  the  agency 
proposed  chantes  to  FMVSS  No.  105. 
The  company  s  :ated  that  the  proposed 


regulatory  text  deleted  S7.8  from  the  list 
of  test  procedures  and  sequences,  and 
inadvertently  added  57.11. 
DaimlerChrysler  also  believes  that  the 
words  "except  for  vehicles  with  a 
GVWR  greater  than  10,000  lbs."  were 
inadvertently  deleted  from  87. 5(b),  and 
that  the  word  "must" — proposed  in  lieu 
of  the  ciuxent  "shall"  in  S7 — should  be 
retained.  DaimlerChrysler  also  noted 
that  the  word  "control"  was  deleted 
from  the  phrase  "transmission  selector 
control"  in  57  and  recommended  that 
the  word  "control"  be  retained.  Finally, 
DaimlerChrysler  indicated  that  while  it 
prefers  retaining  the  existing  language 
for  55.7(b),  which  governs  test  speeds 
for  each  category  of  vehicle  for  the 
second  effectiveness  test,  that  the 
existing  language  of  55.7(b)  is  also 
incorrect 

V.  Final  Rule 

This  final  rule  adopts  the 
amendments  to  FMVSS  No.  105  and 
FMVSS  No.  121  proposed  in  the 
December  21,  1999  NPRM  with  several 
modifications.  First,  because  the  agency 
agrees  with  those  commenters  who 
argued  that  tbe  lightly  loaded  test 
condition  is  the  most  severe  test  of  an 
ABS  system  in  a  braking-in-a-curve  test, 
the  final  rule  eliminates  the  proposed 
requirement  that  testing  include  braking 
runs  by  a  vehicle  in  a  loaded-to-GVWR 
condition.  The  final  rule  also  modifies 
the  proposed  test  sequence  to  reflect  the 
elimination  of  the  loaded-to-GVWR 
condition  requirement  and  to  simplify 
testing.  We  are  also  modifying  the 
requirements  for  the  full  brake 
application  used  in  the  braking-in-a- 
curve  test  and  making  a  number  of 
corrections  to  the  regulatory  text. 

The  most  significant  modification  to 
the  proposal  is  our  decision  to  eliminate 
the  requirement  that  the  braking-in-a- 
curve  test  be  performed  vdth  the  test 
vehicle  in  a  lightly  loaded  and  heavily 
loaded  configuration.  The  comments 
submitted  in  response  to  the  NPRM 
favored  elimination  of  the  requirement 
that  vehicles  be  tested  in  a  loaded-to- 
GVWR  condition.  These  commenters 
argued  that  the  brakes  on  a  lightly 
Idaded  vehicle  are  generally  much  more 
likely  to  lock  on  a  low  friction  surface 
than  those  on  an  identical  vehicle  with 
a  heavy  load. 

The  agency's  own  testing  and  data 
submitted  by  TMA  indicate  that  the 
lightly-loaded  test  condition  has  a  lower 
margin  of  compliance  than  tests  in  the 
loaded-to-GVWR  condition.  In  those  few 
cases  in  which  the  loaded-to-GVWR  test 
condition  resulted  in  a  lower  margin  of 
compliance,  the  majgin  of  compliance 
was  still  quite  large  for  the  Ijghtly- 
loaded  condition.  These  tests  and  data 


demonstrate  that  the  loaded-to-GVWR 
test  offers  little  additional  information 
about  a  vehicle's  ABS  performance 
beyond  what  can  be  shown  by  just  using 
the  lightly-loaded  test. 

In  addition,  the  agency  agrees  with 
the  observations  of  several  commenters 
that  there  is  a  risk  of  vehicle  rollover 
while  conducting  the  braking-in-a-curve 
test  with  a  loaded-to-GVWR  vehicle 
imless  a  low  center-of-gravity  loading 
scheme  is  required.  Developing  and 
implementing  a  uniform  low  center-of- 
gravity  scheme  for  single-unit  vehicles 
would  be  difficult  given  the  large 
niunber  of  single-unit  truck 
configurations.  Use  of  a  higher  center- 
of-gravity  load  increases  concerns  about 
roll  stability.  During  the  maximum 
drive-through  speed  test,  which 
determines  the  speed  at  which  the 
braking-in-a-curve  test  is  conducted,  the 
test  vehicle  will  depart  from  the  test 
lane  if  the  driver  exceeds  the  maximmn 
drive  through  speed  of  the  vehicle  for 
that  road  sinface  condition.  If  this 
occurs,  the  test  vehicle  may  move 
laterally  onto  a  wet  asphalt  sinface  with 
a  higher  coefficient  of  friction  (PFC  0.8). 
In  these  conditions,  a  vehicle  loaded  so 
that  it  has  a  high  center  of  gravity  could 
become  unstable  and  rollover.  The 
HDBMC  offered  its  view  that  the  agency 
should  specify  a  32-inch  center-of- 
gravity  height  for  any  ballast  added  to 
create  a  loaded  condition  for  any  agency 
braking  tests,  including  the  proposed 
test.  We  note  first  that  as  the  agency  is 
not  specifying  that  the  braking  in  a 
curve  test  be  performed  in  a  loaded-to- 
GVWR  condition,  this  eliminates 
HDBMC's  concerns  for  that  test. 

While  the  agency  is  not  including  the 
fuUy-loaded-to-GVWR  braking-in-a- 
cuTve  test  for  single-unit  vehicles  in  this 
final  rule,  it  will  keep  this  test 
requirement  in  FMVSS  No.  121  for  truck 
tractors.  Reasons  for  keeping  this 
requirement  include  the  large  variation 
in  vehicle  weight  of  unladen  tractors 
(bobtail)  to  hilly-loaded-to-GVWR 
tractors;  the  large  contribution  of  the 
tractor  in  providing  braking  force  when 
a  loaded  semi-trailer  is  coupled  to  the 
tractor;  and  the  articulated  configination 
of  the  tractor  and  semitrailer  that  results 
in  the  trailer  contributing  to  the  lateral 
force  on  the  tractor  drive  wheels  dining 
a  braking-in-a-curve  test.  In  addition, 
since  loading  a  tractor  to  GVWR  is 
accomplished  by  coupling  a  loaded 
control  trailer  to  the  tractor,  the  labor 
effort  for  loading  and  unloading  is 
minimal  compared  to  single-unit 
vehicles. 

This  final  rule  also  modifies  the  test 
sequence.  We  note  that  our  proposed 
test  sequence,  which  is  already  in  effect 
for  truck  tractors,  is  based  on  several 
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factors.  The  braking-in-a-cmve  test  is 
placed  early  in  the  sequence  so  re- 
running the  required  straight  line  tests 
need  not  be  done  if  the  vehicle  does  not 
pass  the  braking-in-a-ciuve  test.  In 
addition,  placing  the  braking-in-a-curve 
test  early  in  the  sequence  avoids 
performing  the  braking-in-a-curve  test 
with  tires  that  may  have  developed  flat 
spots  on  non-ABS  controlled  wheels 
during  other  tests.  Although  these  flat 
spots  will  not  appear  if  all  wheels  of  a 
vehicle  are  controlled  by  ABS,  there  is 
no  requirement  that  vehicles  be  so 
equipped.  NHTSA  must  assume  that 
compliance  testing  may  encompass 
vehicles  that  do  not  have  ABS 
controlling  all  their  wheels.  However, 
placing  the  braking-in-a-cinve  test  near 
the  begiiming  of  the  test  sequence  when 
the  vehicle  has  to  be  tested  in  a  loaded- 
to-GVWR  and  lightly-loaded  condition, 
requires  that  the  vehicle  be  loaded, 
tested  in  the  curve,  unloaded,  tested  in 
the  curve  and  then  loaded  again  for 
straight  line  tests.  Compared  to  tractors, 
where  the  loading  and  imloading 
involves  attaching  or  uncoupling  a 
trailer,  the  loading  and  unloading  of 
vehicles  is  more  time  consuming, 
particularly  for  buses  where  weights 
have  to  be  placed  in  each  seating 
position. 

Our  decision  to  require  the  braking- 
in-a-curve  test  for  single  unit  vehicles 
only  in  the  lightly  loaded  condition 
eliminates  the  need  for  loading  and 
unloading  for  the  braking-in-a-curve 
test.  However,  as  some  of  the 
commenters  observed,  other  changes  to 
test  sequences  could  reduce  test 
burdens  without  compromising  safety. 
Changing  the  FMVSS  No.  105  test 
sequence  to  perform  the  braking-in-a- 
curve  after  the  lightly-loaded  parking 
brake  test  would  reduce  the  unloading/ 
loading  and  loading/unloading  cycles  in 
the  entire  test  sequence  from  four  to 
two.  Changing  the  test  sequence  for 
single  unit  vehicles  in  FMVSS  No.  121 
so  that  the  braking-in-a-curve  test  is 
performed  after  the  loaded-to-GVWR 
parking  brake  tests  would  reduce  the 
unloading/loading  and  loading/ 
unloading  cycles  from  three  to  one.  As 
these  changes  to  the  test  sequences 
would  reduce  test  burdens  and  not 
compromise  safety,  this  final  rule 
revises  the  test  sequences  in  FMVSS  No. 
105  so  the  braking-in-a-curve  test  is 
performed  after  the  lightly  loaded 
parking  brake  test  and  incorporates  a 
test  sequence  for  single  unit  vehicles  in 
FMVSS  No.  121  specifying  that  the 
braking-in-a-curve  test  is  performed 
after  the  loaded-to-GVWR  parking  brake 
tests. 

One  commenter,  Mitsubishi, 
submitted  data  to  support  its  argument 


that  NHTSA's  proposed  specifications 
for  the  brake  application  used  in  the 
FMVSS  No.  105  braking-in-a-curve  test 
were  too  stringent.  As  indicated  above, 
the  company  argued  that  our  proposal 
that  a  brake  pedal  force  of  150  lbs.  be 
achieved  within  0.2  second  from  the 
initial  application  of  force  would  be 
impractical.  Data  from  testing  performed 
by  Mitsubishi  using  test  drivers  in 
single  unit  trucks  indicated  that  a  pedal 
force  of  150  lbs.  was  achieved  in  0.2 
seconds  or  less  in  only  three  out  of  ten 
stops.  Mitsubishi  suggested  that  a  0.5 
second  application  time  is  more 
practicable. 

NHTSA  agrees  that  it  is  difficult  to 
reach  the  requfred  application  pressure 
within  0.2  second  with  a  test  driver. 
However,  the  agency  believes  that  a  0.5 
second  application  time  is  too  slow.  The 
Mitsubishi  data  show  that  the 
application  time  for  the  ten  stops  ranged 
fitim  0.18  to  0.31  second.  The  data  also 
show  that  the  150  lbs.  threshold  was 
exceeded  significantly  in  every  case 
within  0.5  second  of  the  initial 
application.  Our  review  of  the 
Mitsubishi  data  indicates  that  a  test 
driver  is  able  to  reach  150  lbs.  of  force 
within  0.3  second  of  the  initial 
application.  Accordingly,  this  final  rule 
specifies  that  a  full  brake  application  for 
the  braking-in-a-curve  test  consists  of  an 
application  where  150  lbs.  of  force  is 
applied  to  the  brake  control  within  0.3 
seconds  of  the  initial  application  of 
force  to  the  brake  control. 

Finally,  NHTSA  is  making  a  number 
of  changes  to  the  regulatory  text  to 
resolve  errors  and  clarify  the  new 
requirements.  As  proposed  in  the 
NPRM,  S5.1.7  of  FMVSS  No.  105  stated 
that  the  braking-in-a-curve  test  must  be 
conducted  at  lightly-loaded  vehicle 
weight  plus  up  to  500  lbs.  to  allow  for 
a  test  driver  and  instrumentation. 
However,  S4  of  FMVSS  No.  105  already 
included  a  definition  of  lightly-loaded 
vehicle  weight  (for  vehicles  over  10,000 
lbs.  GVWR)  with  an  allowance  for  500 
lbs.  for  the  test  driver  and 
instrumentation.  As  the  definition  of 
"lightly-loaded"  already  includes  an 
allowance  for  the  test  driver  and 
instrumentation,  this  final  rule  deletes 
the  redundant  language  in  S5.1.7. 
DaimlerChrysler's  comments  indicated 
that  the  agency  inadvertently  deleted 
S7.8  from  the  list  of  test  procedures  and 
sequences  in  FMVSS  No.  105,  and 
inadvertently  added  S7.ll  to  the  list. 
NHTSA  agrees  and  is  correcting  the 
errors  in  the  final  rule.  To  address  other 
errors  noted  by  DaimlerChrysler,  the 
final  rule  inserts  the  phrase  "except  for 
vehicles  with  a  GVWR  greater  than 
10,000  lbs."  in  S7.5(b),  the  words 
"shall"  and  "control"  in  S7,  and  in 


S5.7.(b)  modifies  the  table  or  test  speeds 
for  each  category  of  vehicle  for  the 
second  effectiveness  test. 

The  agency  is  making  other  minor 
technical  or  clarifying  changes  based  on 
its  own  review.  The  first  sentence  of 
S6.1.1  referencing  lightly-loaded 
braking  tests  is  also  amended  to  include 
a  reference  to  the  braking-in-a-curve  test 
for  vehicles  over  10,000  lbs.  GVWR  and 
S6.1.2,  which  identifies  how  the  500 
lbs.  of  weight  allowed  for  the  test  driver 
and  instrumentation  is  to  be  placed  in 
the  vehicle,  is  also  modified  from  the 
language  of  the  proposal.  The  text  of 
S6. 9.2(a),  which  specifies  the  test 
surface  for  stopping  distance  tests  in 
FMVSS  No.  105,  is  also  being  revised  to 
clarify  that  this  specification  does  not 
include  the  stability  and  control  while 
braking  test  in  S6. 9.2(b).  S7  is  revised  in 
the  final  rule  to  accommodate  the 
insertion  of  the  stability  and  control  test 
in  S7.5(a),  and  references  to  S7.5  in  the 
test  procedure  and  sequence  are  being 
changed  to  S7.5(b).  The  final  rule  also 
deletes  the  proposed  language  of 
S5. 3.6.2(a)  of  FMVSS  No.  121— 
indicating  that  the  vehicle  is  to  be 
loaded  to  its  GVWR  in  proportion  to  its 
GAWRs  — as  this  specification  is 
already  included  in  S6.1.1  under  S6, 
Road  Test  Conditions. 

In  limiting  the  modifications  to  its 
original  proposal  to  those  items 
described  above,  the  agency  is  rejecting 
a  number  of  changes  suggested  by  the 
commenters.  Advocates  stated  that  the 
characteristics  of  the  roadway  specified 
for  the  braking-in-a-curve  test  do  not 
approach  worst-case  operating 
conditions  and  that  few  vehicles 
properly  equipped  with  ABS  would  fail 
the  proposed  braking-in-a-curve  test. 
NHTSA  disagrees  that  the  braking-in-a- 
curve  course  is  not  demanding,  since 
disabling  the  ABS  on  single-unit  trucks 
and  buses  would  likely  result  in  these 
vehicles  departing  the  lane  during  a  full 
effort  brake  application.  The  agency 
believes  that  the  proposed  test 
configuration  is  sufficiently  rigorous  to 
evaluate  the  safety  performance  of  ABS. 

DaimlerChrysler  requested  that 
compliance  with  the  braking-in-a-curve 
test  be  determined  on  the  basis  of 
whether  any  tfre  point-of-road  contact 
leaves  the  test  lane  rather  than  any  part 
of  the  vehicle  leaving  the  roadway.  The 
company  argued  that  the  latter  measure 
is  unclear  and  should  not  be  applied  to 
vehicles  with  large  rear  overhangs. 
NHTSA  believes  that  the  measure  of 
compliance  is  clear  as  it  stands  and  well 
understood  to  mean  that  in  the  plan 
view  (view  from  the  top  looking  down), 
no  part  of  the  vehicle  shall  pass  outside 
of  the  12-foot  lane  during  the  stop.  As 
currently  specified  in  the  FMVSS  No. 
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121  test  proce  Jure,  the  test  driver  is 
instructed  to  s  tart  each  braking-in-a- 
curve  maneuver  with  the  vehicle  in  the 
center  of  the  1  me.  The  test  lane  is 
marked  with  ( ones  placed  at  20-foot 
intervals  that  ire  tall  enough  to  contact 
the  body  of  th  s  test  vehicle  if  the  body 
swings  outside !  of  the  lane.  This  method 
has  proved  su  ficient  in  determining  if 
the  vehicle  rei  aains  in  the  lane. 
Moreover,  age  acy  testing  on  vehicles 
with  a  variety  of  overhangs  indicates 
that  a  vehicle  iiat  is  maintaining 
traction  and  ci  )ntrol  will  not  move 
laterally  far  er  ough  for  the  rear  of  the 
vehicle  to  lea\  e  the  traveled  lane. 

Most  impor  antly,  the  purpose  of  the 
braking-in-a-c  jrve  test  is  to  represent  a 
driving  situati  an  that  might  be 
encoimtered  c  n  a  public  road  during  a 
panic  brake  application.  We  believe  that 
no  part  of  the  vehicle  including  a  rear 
overhang  shoi  Id  encroach  on  another 
travel  lane.  If  he  agency  permitted  the 
rear  wheels  of  a  vehicle  to  touch  the 
outside  of  the  12-foot  wide  lane  during 
the  braking-in  a-curve  test  then  the  rear 
overhang  would  Jbe  outside  of  the  travel 
lane  and  could  pose  a  crash  threat  to 
other  vehicles  when  that  vehicle  is 
operated  on  public  roads. 

DaimleiChr  rsler  also  requested  that 
^4HTSA  delet<  the  requirement  that  the 
proposed  brals  ing-in-a-ciu^e  road 
surface  be  "wdt."  The  NPRM  proposed 
that  the  brakii  g-in-a-curve  test  be 
performed  on  i  wet  level  surface  having 
a  peak  frictiot  coefficient  (PFC)  of  0.5. 
DaimlerChrys  er  indicated  that  the 
properties  of  t  jst  surface  are  adequately 
addressed  by  I  he  command  that  it  have 
a  PFC  equal  tc  0.5  when  measured  by 
a  specific  proc  edure.  In 
DaimlerChrys  er's  view,  if  the  PFC  is 
correct,  the  pa  vement  could  be  dry  or 
wet.  We  do  nc  t  agree  with 
DaimlerChrys  er's  position.  The 
procedure  use  i  for  measuring  the  PFC 
of  the  test  suri  ice — ASTM  Method 
El 33 7-90 — re  }uires  use  of  a  wetted 
siuface.  If  the  surface  must  be  wet  to 
determine  its  i  ;oefficient  of  friction  for 
testing,  it  mus  t  also  be  wet  when  testing 
occurs.  NHTS  \  also  believes  that 
deleting  the  w  ard  "wet"  from  FMVSS 
No.  105  woul(  lead  to  confusion,  since 
it  would  not  be  clear  if  the  vehicle  test 
should  be  con  lucted  with  the  test 
surface  wettec  or  dry. 

Both  NTEA  and  TMA  voiced  a 
number  of  obj  jctions  to  the  agency 
proposal.  As  \re  observed  above,  NTEA 
urged  the  agei  cy  to  terminate  this 
rulemaking  oi  the  basis  of  its  argument 
that  no  additii  inal  benefits  are  realized 
by  adding  the  proposed  test  procedure 
to  FMVSS  No  105  and  FMVSS  No.  121. 
Beyond  that,  I ITEA  objected  to  the 
additional  cos  :s  and  burdens  imposed 


on  final  stage  manufactiuers  by  the 
proposal,  argxiing  that  pass-through 
certification  will  not  be  available  and 
that  their  member  companies  do  not 
have  the  means  to  conduct  certification 
testing.  NTEA  contends  that  a  final  stage 
manufacturer  can  only  be  sure  of 
compliance  through  actual  testing.  TMA 
raised  similar  objections  to  the  costs 
imposed  on  final  stage  manufacturers  by 
the  proposal  and  argued  that  NHTSA 
has  luiderestimated  the  costs  and 
burdens  that  the  regulations  imposed  on 
this  segment  of  the  industry.  TMA  also 
argued  that  adoption  of  the  performance 
requirements  for  single  unit  vehicles 
would  allow  NHTSA  to  remove  the 
existing  equipment  requirements  for 
ABS  from  FMVSS  No.  105  and  FMVSS 
No.  121. 

It  is  NHTSA's  position  that  adding 
performance  requirements  for  single 
luiit  trucks  is  necessary  and  desirable. 
NHTSA  does  not  claim  that  additional 
safety  benefits  above  those  projected  in 
the  agency's  Final  Economic 
Assessment  (FEA)  for  the  1995  final  rule 
establishing  the  ABS  requirements  will 
be  attained  solely  from  implementing  a 
braking-in-a-curve  test  for  single-unit 
vehicles.*  As  detailed  in  that  FEA, 
NHTSA  estimated  that  the  use  of  ABS 
on  all  heavy  vehicles  would  help 
prevent  between  320  and  506  fatalities, 
between  15,900  and  27,413  injiu"ies,  and 
between  $  458  million  and  $  553 
million  of  property  damage  each  year. 
These  benefits  assumed  that  ABS  imits 
installed  on  single-unit  vehicles,  which 
were  not  then  subject  to  the  braking-in- 
a-ctirve  test,  would  be  as  effective  as 
those  installed  on  truck  tractors. 
Therefore,  now  adding  the  braking-in-a- 
curve  test  for  single  unit  vehicles  does 
not  modify  those  benefits. 

Adding  this  performance  test  is,  in 
our  view,  necessary  to  ensure  those 
previously  calculated  benefits  are 
realized.  NHTSA  has  encountered 
several  instcmces  in  which  ABS  systems 
that  met  equipment  requirements  did 
not  meet  the  braking-in-a-curve  test.  As 
we  explained  in  the' 1995  ABS  final 
rule,  the  braking-in-a-curve  test 
provides  an  important  check  of  ABS 
performance.  Merely  requiring  ABS 
systems  to  meet  the  ABS  definition  does 
not  ensure  that  an  ABS  system  will 
provide  an  acceptable  level  of 
performance. 

NHTSA  does  not  agree  with  TMA's 
contention  that  the  adoption  of  the 
braking-in-a-curve  test  for  single  unit 
vehicles  eliminates  the  need  for  the  ABS 


*  It  should  be  noted  that  one  commenter. 
Advocates,  performed  an  analysis  indicating  that 
safety  benefits  would  accrue  for  the  establishment 
of  ABS  performance  requirements  for  single-unit 
trucks. 


equipment  requirements.  As  we 
discussed  in  the  1995  ABS  final  rule,  we 
regard  the  braking-in-a-curve 
requirement  as  a  complement  to  the 
ABS  equipment  requirement,  and  not  as 
an  alternative  to  it.  (60  FR  13231)  The 
braking-in-a-curve  test  alone  can  neither 
evaluate  the  overall  effectiveness  of  ABS 
nor  ensure  the  use  of  a  closed-loop 
system.  Such  an  evaluation  would 
require  an  array  of  performance 
requirements  such  as  split  mu  tests, 
surface  transition  tests,  and  stopping 
distance  performance  tests.  However, 
the  braking-in-a-curve  test  is  an 
objective,  repeatable,  and  practicable 
procedure  for  evaluating  the 
performance  of  a  vehicle's  ABS,  and 
will  be  used  by  the  agency  to 
complement  the  ABS  equipment 
requirement. 

"The  agency  is  not  aware  of,  and  TMA 
his  not  provided  any  data  on,  braking 
systems  that  provide  stability  and 
control  diuing  the  braking-in-a-curve 
test  that  do  not  use  a  closed-loop  control 
strategy  as  required  by  the  ABS 
equipment  requirements.  Thus,  the 
agency  has  decided  to  retain  the  ABS 
equipment  requirements  in  FMVSS  Nos. 
105  and  121. 

We  have  also  concluded  that  these 
requirements  do  not  stifle  innovation. 
Moreover,  TMA  did  not  provide  specific 
examples  of  how  the  existing  equipment 
requirements  would  prevent  the  use  of 
new  technologies.  The  agency  is  aware 
of  new  technologies  such  as  the  ^ 

electronically-controlled  braking  system 
(ECBS)  that  has  been  developed  by  the 
industry,  and  is  involved  through  the 
Society  of  Automotive  Engineers  in 
learning  more  about  the  characteristics, 
mechanical  and  electronic  design 
features,  and  performance  of  ECBS.  If 
appropriate,  future  rulemaking  efforts 
can  be  undertaken  to  accommodate 
these  systems  in  FMVSS  No.  121. 
However,  the  agency  sees  no  reason  to 
consider  deletion  or  modification  of  the 
ABS  equipment  requirements  from 
FMVSS  Nos.  105  and  121  until  it  has 
specific  knowledge  on  how,  or  if, 
existing  requirements  impact  on  the  use 
of  alternate  braking  system  technologies. 

TMA  also  stated  that  the  proposed 
braking-in-a-curve  test  is  not 
practicable.  In  TMA's  view,  NHTSA  has 
not  tested  enough  different  axle 
combinations  on  single  unit  trucks  to 
conclude  that  the  proposed  test  is 
suitable  for  vehicles  with  different 
combinations  of  drive  axles  and  "tag" 
and  "pusher"  axles.  NHTSA 
acknowledges  that  it  has  not  performed 
the  braking-in-a-curVe  test  with  more 
than  the  most  common  axle 
combinations.  However,  it  is  the 
agency's  position  that  it  need  not  do  so. 
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Testing  to  date  indicates  that  as  long  as 
wheel  lock-up  is  prevented  on  at  least 
the  rearmost  axle  and  the  steer  axle,  the 
vehicle  will  remain  stable  during  the 
braking-in-a-curve  maneuver.  None  of 
the  commenters,  including  TMA, 
submitted  data  to  the  agency  indicating 
that  NHTSA's  testing  on  more 
conventional  axle  configurations  is  not 
applicable  to  other  axle  arrangements. 
Accordingly,  NHTSA  believes  that  the 
braking-in-a-curve  test  is  practicable  for 
less  common  axle  configurations. 

TMA  and  NTEA  both  objected  to  the 
burdens  that  adoption  of  the  single  unit 
braking-in-a-curve  test  would  allegedly 
impose  on  final  stage  manufacturers. 
The  agency's  February  1995  FEA 
contained  calculations  of  compliance 
costs  for  both  the  stopping  distance  and 
ABS  requirements  of  the  1995  Final 
Rule.  Using  these  costs  as  a  starting 
point,  the  December  1999  NPRM 
contained  an  estimate  for  the  cost  of 
implementing  the  braking-in-a-curve 
test  for  single-iuiit  trucks  and  buses.  A 
stand-alone  braking-in-a-curve  test  was 
estimated  to  cost  $1500,  and  the 
incremental  cost  to  incorporate  the 
braking-in-a-curve  test  into  a  complete 
Standard  No.  105  or  121  compliance  test 
was  set  at  $1,000.  The  cost  per  air- 
braked  vehicle,  when  distributed  across 
the  affected  population,  was  estimated 
to  be  about  $18.  In  the  later  years,  it  was 
estimated  that  30  compliance  tests 
would  be  reqiaired  annually,  for  a  total 
cost  of  $360,000  (12  x  30  x  $1,000).  The 
cost  per  air-braked  vehicle  in  those  later 
years  would  be  about  $6. 

In  the  case  of  hydraulic-braked  single- 
unit  vehicles,  which  were  already 
subject  to  the  existing  test  requirements 
of  Standard  No.  105,  the  1995  FEA 
concluded  that  the  incremental  cost  of 
a  braking-in-a-curve  test  would  be 
$1,000  per  test.  The  FEA  estimated  that 
10  manufactiuers  would  have  to 
complete  20  compliance  tests  each,  the 
total  cost  for  these  vehicles  would  be 
approximately  $200,000.00.  Given 
annual  sales  of  hydraulically  braked 
medium  and  heavy  trucks  of 
approximately  195.  000  vehicles,  we 
estimated  .the  cost  per  vehicle  for  the 
braking-in-a-curve  test  for  hydraulically 
braked  vehicles  at  about  $1.  This  cost 
per  vehicle  would  be  the  same  in  the 
later  years  if  manufacturers  chose  to  test 
for  each  model  year. 

TMA  estimates  that  stand-alone 
braking-in-a-curve  testing  costs  between 
$4,500  and  $6,000  per  test.  TMA  states 
that  a  typical  burnish  alone  costs 
approximately  $1,500  while  a  full 
FMVSS  No.  105  or  121  certification  test 
costs  $10,000  to  $13,000.  TMA  did  not 
provide  a  detailed  breakdown  of  these 
costs,  so  it  is  difficult  for  NHTSA  to 


ascertain  how  a  braking-in-a-curve  test, 
which  is  not  disproportionately 
demanding  in  comparison  to  other  tests 
in  the  sequence,  could  account  for  forty 
to  fifty  percent  of  the  total  cost  of  a 
complete  FMVSS  No.  105  or  121 
certification  test.  TMA's  comments  also 
did  not  indicate  what  its  members  were 
ciurendy  expending  in  performing 
testing  substantially  similar  to  the  test 
required  by  this  final  rule.  Because, 
according  to  TMA's  comments,  TMA 
members  are  already  using  the  SAE 
J1626  test  procedure,  TMA  urged  the 
agency  to  take  steps  to  ensure  that  the 
FMVSS  No.  121  and  105  braking-in-a- 
curve  test  conform  as  closely  as  possible 
to  that  test. 

A  review  of  the  SAEJ1626  test 
procediu^  indicates  that  it  contains  a 
braking-in-a-curve  test  that  is  virtually 
identical  to  the  braking-in-a-ciuA^e 
contained  in  this  final  rule.  Therefore,  it 
appears,  to  the  extent  that  TMA 
members  are  already  performing  the 
SAE  J1626  test,  that  the  promulgation  of 
this  final  rule  should  not  impose 
additional  test  costs.  If  those 
manufacturers  are  not  currently 
performing  the  SAE  braking-in-a-curve 
test,  the  agency  believes  that  TMA's 
claimed  additional  costs  for  adding  the 
braking-in-a-curve  test  to  FMVSS  No. 
105  and  121  are  overstated. 

Our  owrn  inquiries  with  test  facilities 
indicate  that  adding  the  braking-in-a- 
ciuve  test  to  the  existing  NHTSA  test 
sequence  should  impose  additional 
costs  of  approximately  $1000. 
particularly  since  we  are  now  specifying 
that  the  braking-in-a-curve  test  be 
performed  only  in  the  lightly  loaded 
condition.  In  the  agency's  view,  TMA's 
projected  test  costs  of  $4500  to  $6000 
for  adding  the  braking  in  a  ciure  test 
would  be  reasonable  only  in  the 
situation  where  a  vehicle  has  not  been 
tested  to  SAE  J1626,  has  already  been 
tested  to  Standard  No.  105  or  121,  and 
was  being  transported  to  a  test  facility 
only  for  testing  to  the  braking-in-a-curve 
test  with  newly-installed  and  freshly 
burnished  brakes. 

The  NPRM  indicated  an  estimated 
cost  of  $18  per  air-braked  single-imit 
vehicle  for  manufactiu^rs  to  include 
stand-alone  braking-in-a-curve  testing  in 
the  first  year  and  $6  in  later  years.  In  the 
case  of  hydraulically-braked  vehicles, 
this  figiu-e  is  $1  per  year  for  the  first 
year  and  thereafter.  As  noted  above, 
NHTSA  does  not  agree  that  TMA's 
claimed  costs  are  reasonable, 
particularly  in  light  of  the  widespread    . 
use  of  the  SAE  J1626  test.  However,  if 
TMA's  cost  estimates  were  applied,  then 
the  per-vehicle  cost  could  be  as  high  as 
$54  to  $72  per  vehicle,  provided  the 
FEA  and  NPRM  assumptions  are  valid 


on  the  number  of  tests  to  be  conducted. 
However,  as  indicated  above.  NHTSA 
believes  that  testing  costs  as  high  as 
those  projected  by  TMA  represent  an 
imlikely  worst  case  and  that  the 
agency's  projection  are  much  more 
representative  of  actual  conditions.  We 
also  note  that  the  cost  of  ABS 
components  and  complete  systems  has 
declined  approximately  30  percent  in 
the  7  years  since  the  cost-benefit 
analysis  contained  in  the  FEA  was 
performed,  thereby  reducing  the  overall 
cost  of  compliance. 

NTEA  also  commented  on  the  costs  of 
the  agency  proposal.  The  organization 
contends  that  die  costs  of  complying 
with  the  braking-in-a-curve  requirement 
would  be  particularly  burdensome  for 
its  members.  NTEA  describes  these 
members  as  small  businesses  that  sell 
and  install  truck  bodies  on  incomplete 
vehicles.  Some  of  these  vehicles  are 
obtained  from  incomplete  vehicle 
manufacturers  in  a  nearly  complete 
condition  such  as  a  chassis-cab,  i.e.,  a 
truck  that  is  complete  except  for  a  body. 
In  the  case  of  a  chassis-cab.  the  final 
stage  manufacturer  typically  adds  a 
body  to  the  portion  of  the  vehicle 
behind  the  cab  to  produce  a  completed 
truck.  Other  configurations,  such  as 
cutaways,  stripped  chassis  or  chassis 
cowls  require  substantially  more  work 
before  the  vehicle  is  complete.  NTEA 
believes  that  as  much  as  20  percent  of 
all  single  unit  trucks  built  in  multiple 
stages  are  based  on  cutaways,  stripped 
chassis  or  chassis  cowls.  According  to 
the  organization,  when  these  types  of 
incomplete  vehicles  are  used,  the  final 
stage  manufacturer  can  only  certify  the 
completed  vehicle  through  testing. 
NTEA  also  stated  that  even  where  a 
chassis  cab  or  other  incomplete  vehicle 
that  has  been  certified  by  the 
incomplete  vehicle  manufacturer,  the 
particular  application  for  the  vehicle 
may  require  sufficient  changes  so  the 
final  stage  vehicle  no  longer  complies 
with  the  specifications  contained  in  the 
incomplete  vehicle  manufacturer's 
certification.  In  both  cases.  NTEA 
commented  that  the  final  stage 
manufacturer  would  then  face  the 
practical  and  financial  obstacles  of 
obtaining  and  paying  for  the  required 
compliance  tests. 

NHTSA  agrees  that  final  stage 
manufacturers  may  not  be  able  to  rely 
on  a  certification  provided  by  an 
incomplete  vehicle  manufacturer  or  that 
such  a  certification  may  not  exist. 
However,  it  is  our  view  that  NTEA's 
claims  are  overstated,  and  like  those 
presented  by  the  TMA.  present  a  worst- 
case  scenario  as  the  norm.  We  note  first 
that  chassis-cabs,  for  which  pass 
through  certification  is  available, 
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represent  a  sig  aificant  portion  of  the 
affected  popu!  ation.  For  instance,  in  the 
1987  through  .989  model  years,  chassis- 
cabs  represent  3d  86  percent  of  sales  of 
incomplete  tn  cks  with  a  GVWR  above 
10,000  pound! .  Based  on  inquiries  with 
manufacturers ,  NUTSA  believes  that 
this  percentagi  s  is  now  much  larger. 
Finally,  even  \  /here  pass-through 
certification  is  not  available,  incomplete 
vehicle  manuf  icturers  provide 
certification  di  ita  for  specific  Federal 
motor  vehicle  safety  standards  that  can 
be  used  by  the  final  stage  manufacturer 
to  certify  com]  iliance  without  having  to 
do  any  testing  Examination  of  this 
dociunentatioi  i  shows  that  final  stage 
manufacturers  are  usually  provided 
with  an  envek  pe  within  which  the 
vehicle  center'  of-gravity  can  be  located 
and  the  axle  loadings  that  can  be  used 
in  order  for  th{  i  vehicle  to  meet  either 
Standard  No.    05  or  Standard  No.  121. 
Incomplete  ve  licle  manufactiu-ers  strive 
to  make  this  ii  formation  as  complete  as 
possible  in  ore  er  to  serve  their 
customers.  Thi  srefore,  NHTSA  believes 
that  occurrenc  }s  where  final  stage 
manufacturers  may  not  rely  on  pass- 
through  certifi  ::ation  or  vehicle 
certification  d(  ita  from  the  incomplete 
vehicle  manuf  icturer  will  be  rare  and 
would  represe  it  a  significantly  smaller 
percentage  of  t  he  affected  vehicles  than 
the  20  percent  claimed  by  NTEA. 

NTEA  also  a  rgues  that  the  tremendous 
variety  of  vehi  :le  configurations 
produced  by  i1  s  members  compels  the 
conclusion  tha  t  NHTSA  cannot  require 
these  member  :ompanies  to  perform  the 
braking-in-a-ci  irve  test.  This  argument  is 
based  on  two  £  ssertions.  The  first  is  that 
its  members  w  lo  do  not  use  chassis- 
cabs  and  do  nc  t  have  pass-through 
certification  hi  ive  no  choice  but  to 
perform  comp  iance  testing  to 
demonstrate  C(  impbance  with  FMVSS 
Nos.  105  and  1 21.  The  second  is  that  for 
those  manufac  turers,  the  costs  of  testing 
are  so  great  as  :o  make  it  impracticable. 
As  testing  mus  t  be  both  objective  and 
practicable  an*  NTEA's  members  have 
no  choice  but  i  o  test,  the  costs  of  the 
braking-in-a-ci  irve  test,  in  NTEA's  view, 
preclude  use  c  F  the  test. 

The  NTEA  p  osition  relies  heavily  on 
the  decisions  i  a  two  prior  challenges  the 
agency  final  n  les.  Paccar,  Inc.  v. 
National  High  vav  Traffic  Safety 
Administration,  573  F.2d  632  (9th  Cir.), 
cert,  denied,  4  J9  U.S.  862,  99  S.  Ct.  184, 
58  L.  Ed.  2d  i;  2  (1978)  and  NTEA  v. 
National  High  vay  Traffic  Safety 
Administration.  919  F.2d  1148, 1152-53 
(6th  Cir.  1990)  where  the  courts  rejected 
the  agency's  aigiunent  that  compliance 
could  be  demo  nstrated  by  a  showing  of 
due  care  when  tests  are  not  performed. 
In  both  cases,  *JHTSA  had  conceded 


that  the  required  tests  were 
impracticable.  This  left  the  courts  to 
consider  the  question  of  whether  the 
due  care  standard  provided  sufficient 
guidance  to  manufacturers  when  no 
compliance  test  was  available.  The 
Paccar  court,  describing  the  due  care 
standard  as  "amorphous,"  found  that 
NHTSAs  "suggestions"  of  what 
constituted  due  care  to  be  too  imprecise 
to  assist  those  trying  to  meet  the 
standard  at  issue.  In  the  NTEA  case,  the 
court  followed  the  earlier  Paccar 
decision  and  held  that  NHTSA  could 
not  impose  a  due  care  requirement  on 
final  stage  manufacturers  for  whom  the 
designated  test  was  impracticable. 
NTEA  argues  that  imposing  the  braking- 
in-a-curve  test  to  final  stage 
manufacturers  is  equally  impracticable 
as  the  tests  involved  in  both  the  Paccar 
and  NTEA  decisions.  As  the  agency  has 
not  proposed  any  alternative  to  the  test 
other  than  to  establish  compliance 
through  due  care,  NTEA  contends  that 
NHTSA  cannot  now  apply  the  braking- 
in-a-ciure  test  to  final  stage 
manufacturers. 

NHTSA  does  not  agree  with  NTEA's 
analysis.  We  note  first  that  NTEA  did 
not  provide  any  data  supporting  its 
position  that  the  braking-in-a-curve  test 
is  so  costly  as  to  be  impracticable.  In  . 
fact,  NTEA's  comments  do  not  contain 
any  cost  estimates  for  this  test.  In  the 
absence  of  any  cost  estimates,  NTEA 
stresses  that  the  tremendous  variety  of 
vehicles  made  by  final  stage 
manufacturers  who  cannot  rely  on  pass- 
through  certification  supports  the 
premise  that  the  braking-in-a-curve  test 
is  impracticable.  According  to  NTEA, 
requiring  final  stage  manufacturers  to 
perform  the  braking-in-a-ciuT^e  test  is 
tantamoimt  to  requiring  that  every 
vehicle  produced  by  these 
manufacturers  must  undergo  this  test. 
However,  as  is  the  case  with  cost 
estimates  for  the  test  itself,  NTEA  does 
not  provide  any  data  on  the  production 
of  final  stage  manufacturers,  including 
how  many  manufactiu-ers  produce 
models  in  extremely  low  volumes.  In 
some  instances,  final  stage 
manufacturers  will  be  able  to  spread  the 
cost  of  testing  over  the  production  run 
of  similar  vehicles.  In  other  instances, 
manufacturers  may  have  to  perform 
testing  of  a  single  vehicle.  Unlike  the 
tests  involved  in  both  the  Paccar  and 
NTEA  cases,  the  braking-in-a-curve  test 
simply  adds  a  new  component  to  a 
braking  test  sequence  that 
manufactiu-ers  are  already  required  to 
perform.  This  incremental  addition  to 
the  existing  test  sequence  does  not,  in 
contrast  to  the  test  in  the  NTEA  case, 
damage  the  test  vehicle. 


We  estimate  that  the  incremented  cost 
of  performing  the  braking-in-a-curve  test 
to  be  approximately  $1000.00. 
Manufacturers,  even  final  stage 
manufacturers  producing  specialized 
vehicles  on  a  bare  chassis,  rarely 
produce  just  one  example  of  a  particular 
design.  The  incremental  cost  of  the 
braking-tn-a-c\irve  test  is  therefore  likely 
to  be  spread  over  a  production  run  of 
many  vehicles.  Even  in  the  case  of  a 
production  run  of  just  one  vehicle,  we 
do  not  believe  that  this  additional  test 
cost  is  so  high  as  to  make  the  braking- 
in-a-curve  test  impractible,  particularly 
since  a  buyer  seeking  a  highJy 
specialized  vehicle  is  Ukely  to  be 
willing  to  pay  more  for  the  special 
featiues  it  offers. 

NHTSA  also  believes  that  final  stage 
manufacturers  are  capable  of 
determining  what  constitutes  the 
exercise  of  due  care  when  certifying  a 
vehicle  and  may  rely  on  the  exercise  of 
that  care  in  establishing  certification 
without  testing.  While  we  must  concede 
that  NHTSA  cannot  make  a  single 
pronouncement  of  what  constitutes  due 
care  for  every  tircumstance  in  which  a 
manufacturer  certifies  a  vehicle, 
manufacturers,  even  final  stage 
manufactiurers,  should  be  able  to  make 
this  determination  themselves.  Vehicle 
manufacturers,  both  large  and  small, 
must  make  similar  determinations  for 
liability  purposes  every  day.  In  so 
doing,  they  are  aided  by  the  application 
of  industry  and  professional  standards 
of  care. 

Final  stage  manufacturers  are  also 
provided  with  considerable  guidance  by 
the  incomplete  vehicle  documents  and 
body  builder's  guides  provided  by 
chassis  manufactiu'ers.  Even  where 
pass-through  certification  cannot  be 
used,  incomplete  vehicle  documents 
provide  assiu'ance  of  compliance  if  the 
completed  vehicle  meets  the  axle 
loading  and  center-of-gravity 
specifications  provided  by  the 
incomplete  vehicle  manufacturer.  If  the 
final  stage  manufactiu-er  stays  within 
the  guidelines  provided  by  the 
incomplete  vehicle  manufacturer,  the 
certification  information  supplied  with 
the  chassis  can  be  used  to  certify 
compliance  without  doing  any  actual 
testing.  Moreover,  each  chassis-cab 
manufacturer  has  an  incentive  to  make 
the  requirements  for  pass-through 
certification  as  broad  as  possible.  The 
final  stage  manufactiu-er  can  then  select 
from  a  variety  of  readily-available 
chassis-cab  configurations  and  options 
(e.g..  wheelbase,  front  and  rear  axle 
ratings)  that  can  predictably  meet  the 
pass-through  certification  criteria. 

When  a  final  stage  manufactiu^r 
completes  a  vehicle  in  a  way  that  takes 
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the  vehicle  outside  the  specifications  of 
the  IVD,  then  it  cannot  rely  on  the  IVD 
in  certifying  compliance  of  the  vehicle. 
Absent  actual  testing,  alternate  means  of 
certification,  such  as  engineering 
analysis  or  computer  simulation,  may  be 
sufficient  to  allow  a  final  stage 
manufacturer  to  certify  compliance  in 
good  faith.  For  example,  the 
manufacturer  or  supplier  of  the  lift  axle, 
upon  request  from  a  final  stage 
manufacturer,  piay  provide  service 
brake  retardation  iforce  characteristics 
for  the  axles  it  sells,  based  on 
dynamometer  or  other  testing  conducted 
by  the  axle  manufacturer,  which  can  be 
applied  through  simple  calculations  to 
determine  compliance  with  service 
brake  stopping  distance  requirements. 
That  supplier  can  also  provide  grade- 
holding  or  drawbar  test  data  to 
determine,  using  simple  calculations, 
that  the  parking  brake  requirements  in 
FMVSS  No.  121,  for  example,  are  met  at 
the  increased  GVWR  as  altered  by  the 
final  stage  manufacturer.  Other  braking 
requirements  in  the  FMVSSs,  including 
emergency  brake  stopping  distance  and 
brake  actuation  and  release  timing,  can 
similarly  be  met  by  performing 
engineering  analysis,  working  with 
chassis  manufacturers  and  brake  system 
and  axle  suppliers,  and  installing 
suitable  equipment,  to  permit  the  final 
stage  manufactiu«r  to  certify 
compliance  with  FMVSS  Nos.  105  or 
121.  In  many  Ccises,  such  certification 
can  be  achieved  without  having  to 
conduct  actual  road  testing,  or  in  some 
cases,  with  only  portions  of  road  or 
laboratory  testing  required  (such  as 
hiring  a  consxdtant  to  perform  brake 
application  and  release  timing  tests  at 
the  final  stage  manufacturer's  facilities). 
NHTSA  recognizes  that  there  may  be 
imusual  vehicle  configiu-ations  for 
which  complete  data  are  not  available 
from  vehicle  or  component  suppliers 
that  would  enable  an  engineering 
analysis  to  be  used  for  certification 
piuposes.  In  such  cases,  computer 
simulations  or  actual  road  testing  may 
be  necessary  for  certification.  Final  stage 
manufacturers  should  consider  these 
facts  before  deciding  to  build  unusual 
vehicle  configurations,  since  it  is 
predictable  that  some  vehicles  cannot  be 
certified  using  engineering  analyses 
prior  to  purchasing  a  chassis,  body,  or 
other  equipment. 

VI.  Preselection  of  Test  Condition 
Option 

Many  FMVSSs  contain  alternative 
compliance  options  from  which  vehicle 
manufactiu'ers  may  choose.  In  this  final 
rule,  there  is  an  option  to  use  a  rollbar 
structiue  of  up  to  1 ,000  poimds  for 
vehicles  tested  in  the  lightly-loaded 


condition.  This  has  resulted  in  some 
problems  when  the  agency  conducts  its 
compliance  tests.  For  example,  in  a 
recent  case,  a  vehicle  was  tested  to 
FMVSS  No.  135  and  did  not  meet  one 
of  the  requirements  of  that  standard. 
When  contacted  about  the  non- 
compliance, the  vehicle  manufactm^r 
stated  that  the  vehicle  should  be 
compliance  tested  to  FMVSS  No.  105, 
since  at  that  time  that  particular  vehicle 
coidd  be  manufactiu«d  to  either 
standard  at  the  vehicle  manufacturer's 
option.  Thus,  the  agency  was  faced  with 
having  to  test  to  two  standards  to 
determine  which  one  applied. 

To  avoid  confusion  in  the  future,  the 
agency  is  now  conducting  a  review  of 
compUance  test  condition  options  and 
anticipates  that  it  will  propose 
regulations  to  address  this  issue. 
However,  until  such  rules  are  proposed 
and  adopted,  our  practice  will  be  to 
address  optional  test  conditions  in  each 
standard.  Thus,  the  agency  is  adding  a 
statement  to  the  general  test  conditions 
for  botii  FMVSS  No.  105  (S6.15)  and  121 
(S6.1.16)  that  directs  a  vehicle 
manufactiu^r  to  identify  which  option 
was  selected  for  i:ompliance  test 
piuposes.  The  agency  does  not  believe 
that  this  makes  any  of  the  standard's 
requirements  more  stringent.  Instead,  it 
removes  imcertainty  irom  the 
compliance  test  program  and  reduces 
test  costs  to  the  agency. 

Vn.  Efifective  Date 

The  amendments  contained  in  this 
final  rule  become  effective  October  10, 
2003.  With  the  exception  of  vehicles 
built  in  two  or  more  stages,  the  braking- 
in-a-curve  test  requfrements  contained 
in  this  final  rule  apply  to  vehicles  built 
on  or  after  July  1,  2005.  Vehicles  buih 
in  two  or  more  stages  must  meet  the 
braking-in-a-curve  test's  requirements 
on  or  ^er  July  1 ,  2006.  Single  luait 
trucks  and  buses  are  built  in  a  wide 
variety  of  configurations  to  meet  a 
diverse  array  of  uses  and  needs.  Many 
single  unit  trucks  and  buses  are  built  to 
standard  designs  and  configurations. 
However,  many  are  specialty  vehicles 
dedicated  to  specific  purposes. 
Although  anti-lock  brake  systems 
suitable  for  use  in  these  vehicles  are 
readily  available,  adaptation  of  these 
systems  for  particular  applications  will 
require  sufficient  leadtime  to  allow 
whatever  development  and  testing  may 
be  needed.  Moreover,  as  many  single 
unit  trucks  and  buses  are  manufactured 
in  two  or  more  stages,  the  agency  notes 
that  many  final  stage  manufacturers  are 
likely  to  rely  on  incomplete  vehicle 
manufacturers  to  supply  chassis  that 
meet  the  new  requirements.  The  agency 
has  determined  that  the  approximately 


two-year  leadtime  provided  in  this  final 
rule  provides  sufficient  time  for 
intermediate  stage  manufacturers  to 
develop  complying  incomplete  vehicles 
in  a  sufficient  number  of  configurations 
to  meet  the  needs  of  final  stage 
manufactiu^rs.  Finally,  this  final  rule 
will  make  it  necessary  for  some  small 
final  stage  manufacturers  to  certify  their 
vehicles  with  limited  assistance  from 
the  intermediate  vehicle  manufacturer. 
The  compliance  date  chosen  by  the 
agency  affords  these  manufacturers 
sufficient  time  to  take  whatever  steps 
may  be  required  to  meet  the  new 
requirements.  Accordingly,  the  agency 
finds  that  good  cause  exists  to  make  the 
compliance  dates  in  this  final  rule 
effective  more  than  one  year  after 
issuance. 

Vm.  Rulemaking  Analyses  and  Notices 

A.  Regulatory  Policies  and  Procedures 

Executive  Order  12866,  "Regulatory 
Planning  and  Review,"  (58  FR  51735. 
October  4, 1993),  provides  for  making 
determinations  whether  a  regulatory 
action  is  "signfficant"  and  therefore 
subject  to  Office  of  Management  and 
Budget  (0MB)  review  and  to  the 
requirements  of  the  Executive  Order. 
The  Order  defines  a  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  I^se  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

We  have  considered  the  impact  of  this 
rulemaking  action  under  Executive 
Order  12866  and  the  Department  of 
Transportation's  regulatory  policies  and 
procedures.  The  Office  of  Management 
and  Budget  did  not  review  this 
rulemaking  document  imder  E.O.  12866. 
The  document  is  also  not  considered  to 
be  significant  under  the  Department's 
Regidatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979). 

This  document  amends  49  CFR  Parts 
571.105  and  571.121  by  extending  the 
application  of  the  existing  braking-in-a- 
curve  performance  test  for  anti-lock 
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brakes  to  vehieles  already  required  to  be 
equipped  with  such  brakes.  By 
providing  a  compliance  test,  this  final 
rule  assures  the  realization  of  the 
benefits  previously  calculated  when  the 
requirement  for  installation  of  anti-lock 
brakes  was  isstied  in  1995.  The 
compliance  test  contained  in  this  final 
rule,  which  re<|uires  a  vehicle  to 
successfully  negotiate  a  curved  lane  on 
a  wetted  low-friction  surface,  is 
identical  to  thi  existing  agency  test 
applicable  to  t^ck  tractors,  virtually 
identical  to  anlexisting  Society  of 
Automotive  Ei^gineeis  (SAE)  test,  and 
similar  to  othek  industry  tests  used  to 
evaluate  anti-lock  brakes.  Therefore, 
NHTSA  believfes  that  existing  ABS 
systems,  wheik  properly  installed  and 
configured,  will  allow  a  vehicle  to  meet 
the  requirements  of  the  braking-in-a- 
curve  test.        | 

By  extending  the  braking-in-a-curve 
test  to  non-articulated  trucks  and  buses, 
this  final  rule  kdds  a  new  road  test 
requirement  tq  an  existing  sequence  of 
road  tests  for  t|iose  vehicles.  The  costs 
of  the  new  adc)itional  road  test  required 
by  this  final  rujle  are  (because  the  tests 
are  identical)  identical  to  the  costs  of 
requiring  trucU  tractors  to  meet  the  same 
test.  Based  on  pui  knowledge  of  this 
braking-in-a-c\irve  test,  the  agency 
estimated  the  incremental  cost  of  adding 
this  new  road  jest  to  the  existing 
sequence  of  road  tests  for  brakes  to  be 
approximatelySl.OOO  per  test.  In  most 
cases,  this  add  tional  test  cost  will  be 
spread  over  hu  ndreds  or  thousands  of 
vehicles.  In  instances  in  which  the 
vehicle  involved  is  a  more  specialized 
configuration,  the  cost  of  compliance 
testing,  including  the  cost  of  including 
the  braking-in-a-ciirve  test  in  the 
existing  road  t^st  sequence  will  be 
spread  over  feijver  vehicles.  Overall, 
NHTSA  estimates  that  approximately 
250,000  single  unit  trucks  and  7,000 
single-unit  bu^s  will  be  affected  by  this 
finaJ  rule.  Tesdng  costs  were  estimated 
at  the  time  of  tpe  1995  final  rule  to 
range  from  $1  to  $18  per  vehicle, 
depending  on  whether  the  vehicle  has 
air  brakes  or  hydraulic  brakes  and  if  the 
braking-in-a-curve  test  is  as  part  of  a  full 
brake  system  compliance  test  or  is 
performed  alone. 

When  we  promulgated  the  anti-lock 
brake  requirements  in  1995,  the  benefits 
of  the  anti-lock  brake  requirements  were 
estimated  to  result  in  as  many  as  506 
fewer  annual  fiptalities,  27,413  fewer 
injuries  and  a  deduction  of  property 
damage  by  as  oiuch  as  $553  million 
each  year  Thej  increased  cost,  which 
included  the  c^st  of  anti-lock  brakes  and 
testing  combinied,  was  estimated  to  be 
$692  per  vehidle.  Almost  all  of  that  cost 
is  for  the  brakos  themselves.  The  cost  of 


the  brakes  is  attributable  to  the  March 
1995  final  rule,  not  this  one. 

B.  Executive  Order  13132  (Federalism) 

The  agency  has  analyzed  this 
rulemaking  action  in  accordance  with 
the  principles  and  criteria  set  forth  in 
Executive  Order  13132.  This  final  rule 
does  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132. 
Accordingly,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  final  rule. 

C.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  imder  E.O. 
12866,  and  (2)  concerns  an 
environmental,  health  or  safety  risk  that 
NHTSA  has  reason  to  believe  may  have 
a  disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866  and  does  not  involve 
decisions  based  on  environmental, 
safety  or  health  risks  having  a 
disproportionate  impact  on  children. 

D.  Executive  Order  12778 

Pursuant  to  Executive  Order  12778, 
"Civil  Justice  Reform,"  we  have 
considered  whether  this  final  rule  will 
have  any  retroactive  effect.  We  conclude 
that  it  will  not  have  such  effect. 

Under  49  U.S.C.  30103,  whenever  a 
Federal  motor  vehicle  safety  standard  is 
in  effect,  a  State  may  not  adopt  or 
maintain  a  safety  standard  applicable  to 
the  same  aspect  of  performance  which 
is  not  identical  to  the  Federal  standard, 
except  to  the  extent  that  the  state 
requirement  imposes  a  higher  level  of 
performance  and  applies  only  to 
vehicles  procured  for  the  State's  use.  49 
U.S.C.  30161  sets  forth  a  procedure  for 
judicial'  review  of  final  rules 
establishing,  amending  or  revoking 
Federal  motor  vehicle  safety  standards. 
That  section  does  not  require 
submission  of  a  petition  for 
reconsideration  or  other  administrative 
proceedings  before  parties  may  file  suit 
in  court 


E.  Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

The  Administrator  has  considered  the 
effects  of  this  rulemaking  action  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
§  601  et  seq.)  and  certifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 

This  final  rule  extends  application  of 
an  existing  performance  test  for  anti- 
lock  brakes  to  a  class  of  vehicles  that  are 
already  required  to  have  anti-lock 
brakes.  The  performance  test,  known  as 
the  braking-in-a-curve  test,  previously 
applied  only  to  truck  tractors  and  this 
final  rule  simply  requires  that  single 
unit  (non-articulated)  trucks  and  buses 
must  meet  the  same  test.  The  primary 
cost  effect  of  the  requirements  will  be 
testing  costs  and  will  be  on 
manufacturers  of  single  unit  (i.e.,  non- 
articulated)  trucks  and  buses.  Some 
single  unit  trucks  and  buses  are 
produced  by  large  manufacturers.  Other 
single  unit  trucks  and  buses  are 
produced  in  stages.  In  most  cases,  large 
manufacturers  provide  incomplete 
vehicles  to  smaller  final  stage 
manufacturers,  who  then  produce  the 
finished  vehicle.  Final  stage 
manufacturers,  those  who  use 
incomplete  vehicles  produced  by  larger 
manufacturers  to  produce  speciality 
products,  are  generally  small 
businesses.  However,  NHTSA  believes 
that  this  final  rule  is  not  burdensome  for 
final  stage  manufactiu«rs.  As  eighty  to 
ninety  percent  of  the  affected  vehicles 
are  completed  from  chassis-cabs  where 
pass  through  certification  is  available, 
most  final  stage  manufacturers  wiU  be 
able  to  rely  on  the  prior  certification  and 
testing  performed  by  an  incomplete 
vehicle  memufacturer  and  thus  will  not 
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need  to  incur  additional  costs.  The 
Temaining  final  stage  manufacturers  will 
be  required  to  perform  testing  or  take 
other  steps  to  ensure  that  the  vehicles 
they  produce  will  meet  the  new 
performance  requirements.  These 
manufacturers  will  have  a  variety  of 
means  available  to  accomplish  this, 
including  access  to  test  and  other  data 
performed  by  chassis  manufacturers, 
trade  groups  and  equipment 
manufacturers.  Therefore,  the  agency 
has  determined  that  this  final  rule  will 
not  have  a  significant  impact  on  these 
small  entities  and  has  not  prepared  a 
regulatory  flexibility  analysis. 

F.  National  Environmental  Policy  Act 

We  have  analyzed  this  final  rule 
amendment  for  the  purposes  of  the 
National  Environmental  Policy  Act  and 
determined  that  it  will  not  have  any 
significant  impact  on  the  quality  of  the 
human  environment. 

G.  Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995,  a  person  is  not  required  to 
respond  to  a  collection  of  information 
by  a  Federal  agency  unless  the 
collection  displays  a  valid  0MB  control 
number.  This  final  rule  does  not  contain 
any  new  information  collection 
requirements. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Uw  104- 
113,  section  12(d)  (15  U.S.C.  272) 
directs  us  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  doing  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  us  to 
provide  Congress,  through  0MB, 
explanations  when  we  decide  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

This  final  rule  adds  anti-lock  brake 
system  performance  requirements  and  a 
performance  test  for  single  unit  trucks  to 
49  CFR  571.105  and  49  CFR  571.121. 
The  amendments  add  these  new 
requirements  to  an  existing  regulatory 
scheme  that  already  contains  an 
identical  test  for  truck  tractors.  The  tests 
adopted  in  this  final  nde  are  identical 
in  most  respects  to  the  provisions  of 
Section  5.3  of  the  Society  of  Automotive 
Engineers  (SAE)  Recommended  Practice 
J1626,  Braking,  Stability,  and  Control 


Performance  Test  Procediu^s  for  Air 
and  Hydraulic  Brake  Equipped  Trucks. 
Any  differences  between  the  provisions 
of  this  final  rule  and  SAE  J1626  are 
minor  in  nature  and  do  not  add 
significantly  to  the  test  burdens  of 
manufacturers.  Accordingly,  to  the 
degree  that  the  final  rule  does  not  adopt 
a  voluntary  consensus  standard,  the 
agency  believes  that  no  explanation  is 
necessary. 

/.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  Federal  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
more  than  $100  million  in  any  one  year 
(adjusted  for  inflation  with  base  year  of 
1995).  Before  promulgating  a  NHTSA 
rule  for  which  a  written  statement  is 
needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  we 
publish  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted. 

This  final  rule  will  not  result  in  costs 
of  $100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector.  Thus, 
this  final  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

/.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
dociunent  to  find  this  action  in  the 
Unified  Agenda. 

List  of  Subjects  in  49  CpR  Part  571 

Imports,  Motor  vehicle  safety.  Motor 
vehicles.  Rubber  and  rubber  products. 
Tires. 

■  In  consideration  of  the  foregoing,  49 
CFR  part  571  is  amended  as  follows: 


PART  571— {AMENDED] 

■  1 .  The  authority  citation  for  part  571 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  322.  21411.  21415, 
21417,  and  2 1 466;  delegation  of  authority  at 
49  CFR  1.30. 

■  2.  Section  571.105  is  amended  by 
revising  S4  to  add  definitions  of  "Full 
brake  application"  and  "Maximum 
drive-through  speed;"  by  revising  S5.1, 
S6.1.1,  S6.1.2,  S6.9.2,  the  introductory 
text  of  S7,  S7.5,  and  Table  1;  and  by 
adding  S5.1.7,  S6.14  and  S6.15,  to  read 
as  follows: 

§571.105    Standard  No.  105,  Hydraulic 
brake  systems. 

***** 

S4    Definitions. 

***** 

Full  brake  application  means  a  brake 
application  in  which  the  force  on  the 
brake  pedal  reaches  150  pounds  within 
0.3  seconds  from  the  point  of 
application  of  force  to  the  brake  control. 
***** 

Maximum  drive-through  speed  means 
the  highest  possible  constant  speed  at 
which  the  vehicle  can  be  driven  through 
200  feet  of  a  500-foot  radius  curve  arc 
without  leaving  the  12-foot  lane. 
***** 

S5.1    Service  brake  systems.  Each 
vehicle  must  be  equipped  with  a  service 
brake  system  acting  on  all  wheels.  Wear 
of  the  service  brake  must  be 
compensated  for  by  means  of  a  system 
of  automatic  adjustment.  Each  passenger 
car  and  each  multipurpose  passenger 
vehicle,  truck,  and  bus  with  a  GVWR  of 
10,000  pounds  or  less  must  be  capable 
of  meeting  the  requirements  of  S5.1.1 
through  S5. 1.6  under  the  conditions 
prescribed  in  S6,  when  tested  according 
to  the  procedures  and  in  the  sequence 
set  forth  in  S7.  Each  school  bus  with  a 
GVWR  greater  than  10,000  pounds  must 
be  capable  of  meeting  the  requirements 
ofS5.1.1  through  S5. 1.5,  and  S5. 1.7 
under  the  conditions  specified  in  S6, 
when  tested  according  to  the  procedures 
and  in  the  sequence  set  forth  in  S7.  Each 
multipurpose  passenger  vehicle,  truck 
and  bus  (other  than  a  school  bus)  with 
a  GVWR  greater  than  10,000  poimds 
must  be  capable  of  meeting  the 
requirements  of  S5.1.1,  S5.1.2,  S5.1.3, 
and  S5.1.7  under  the  conditions 
specified  in  S6,  when  tested  according 
to  the  procedures  and  in  the  sequence 
set  forth  in  S7.  Except  as  noted  in 
S5.1.1.2  and  S5.1.1.4,  if  a  vehicle  is 
incapable  of  attaining  a  speed  specified 
in  S5.1.1,  S5.1.2,  S5.1.3,  or  S5.1.6,  its 
service  brakes  must  be  capable  of 
stopping  the  vehicle  bxixa  the  multiple 
of  5  mph  that  is  4  to  6  mph  less  than 
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the  speed 
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ding  d 


attaining  a 
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braking.  When 


S5.1.7    Stat  ility  and  control  during 


stopped  four  consecutive 


tiifies  under  ths  conditions  specified  in 
S6,  each  vehic  e  with  a  GVWR  greater 
than  10,000  pc  unds  manufactured  on  or 
after  July  1,  20  )5  and  each  vehicle  with 
a  GVWR  great(  r  than  10,000  pounds 
manufactiored  n  two  or  more  stages  on 
or  after  July  1,  2006  shall  stop  from  30 
mph  or  75  pen  :ent  of  the  maximum 
drive-through  speed,  whichever  is  less, 
at  least  three  ti  mes  within  the  12-foot 
lane,  without  any  part  of  the  vehicle 
leaving  the  roa  dway.  Stop  the  vehicle 
with  the  vehic  e  at  its  lightly  loaded 
vehicle  weight ,  or  at  the  manufacturer's 
Option,  at  its  li  jhtly  loaded  vehicle 
weight  plus  nc  t  more  than  an  additional 
1000  pounds  fi  >r  a  roll  bar  structure  on 
the  vehicle. 


^    S6.1.1 
lighUy  loaded 
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loaded  to  its 
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S6.1.2    For 
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/ehicle  weight  in  S7.5(a), 
37. 9,  the  vehicle  is 
GVWR  such  that  the  weight 
measured  at  the  tire- 
interface  is  in  proportion  to  its 
that  each  fuel  tank  is 
el  from  1 00  percent  of 
(corresponding  to  full  GVWR) 
iowever,  if  the  weight  on 
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he  applicable  tests 
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with  the  added  weight 
I  he  front  passenger  seat 
area  m  passeni  ,er  cars,  multipurpose 
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S6.9.2(a)    For  vehicles  with  a  GVWR 
greater  than  10,000  pounds,  road  tests 
(excluding  stability  and  control  during 
braking  tests)  are  conducted  on  a  12- 
foot-wide,  level  roadway,  having  a  peak 
friction  coefficient  of  0.9  when 
measured  using  an  American  Society  for 
Testing  and  Materials  (ASTM)  E  1136 
standard  reference  test  tire,  in 
accordance  with  ASTM  Method  E  1337- 
90,  at  a  speed  of  40  mph,  without  water 
delivery.  Bimiish  stops  are  conducted 
on  any  surface.  The  parking  brake  test 
surface  is  clean,  dry,  smooth,  Portland 
cement  concrete. 

S6.9.2(b)    For  vehicles  with  a  GVWR 
greater  than  10,000  pounds,  stability 
and  control  during  braking  tests  are 
conducted  on  a  500-foot-radius  curved 
roadway  with  a  wet  level  surface  having 
a  peak  friction  coefficient  of  0.5  when 
measured  on  a  straight  or  curved  section 
of  the  curved  roadway  using  an 
American  Society  for  Testing  and 
Materials  (ASTM)  El  136  standard 
reference  tire,  in  accordance  with  ASTM 
Method  E1337-90,  at  a  speed  of  40  mph, 
with  water  delivery. 
***** 

56.14  Special  drive  conditions.  A 
vehicle  with  a  GVWR  greater  than 
10,000  pounds  equipped  with  an 
interlocking  axle  system  or  a  front 
wheel  drive  system  that  is  engaged  and 
disengaged  by  the  driver  is  tested  with 
the  system  disengaged. 

56.15  Selection  of  compliance 
options.  Where  manufact\irer  options 
are  specified,  the  manufacturer  shall 
select  the  option  by  the  time  it  certifies 
the  vehicle  and  may  not  thereafter  select 
a  different  option  for  the  vehicle.  Each 
manufacturer  shall,  upon  request  from 
the  National  Highway  Traffic  Safety 
Administration,  provide  information 
regarding  which  of  the  compliance 
options  it  has  selected  for  a  particular 
vehicle  or  make/model. 
***** 

S7.    Test  procedure  and  sequence. 
Each  vehicle  shall  be  capable  of  meeting 
all  the  applicable  requirements  of  S5 
when  tested  according  to  the  procedures 
and  sequence  set  forth  below,  without 
replacing  any  brake  system  part  or 
making  any  adjustments  to  the  brake 
system  other  than  as  permitted  in  the 
burnish  and  rebiunish  procedures  and 
in  S7.9  and  S7.10.  (For  vehicles  only 


having  to  meet  the  requirements  of 
S5.1.1,  S5.1.2,  S5.1.3,  and  S5.1.7  in         " 
section  S5. 1 ,  the  applicable  test 
procedures  and  sequence  are  S7.1,  S7.2, 
S7.4,  S7.5(b),  S7.5(a),  S7.8,  S7.9,  S7.10, 
and  S7.18.  However,  at  the  option  of  the 
manufacturer,  the  following  test 
procediu^  and  sequence  may  be 
conducted:  S7.1,  S7.2,  S7.3,  S7.4, 
S7.5(b),  S7.6,  S7.7,  S7.5(a),  S7.8,  S7.9, 
S7.10,  and  S7.18.  The  choice  of  thifr 
option  must  not  be  construed  as  adding 
to  the  requirements  specified  in  S5.1.2 
and  S5.1.3.)  Automatic  adjusters  must 
remain  activated  at  all  times.  A  vehicle  ' 
shall  be  deemed  to  comply  with  the 
stopping  distance  requirements  of  S5.1 
if  at  least  one  of  the  stops  at  each  speed 
and  load  specified  in  each  of  S7.3, 
S7.5(b),  S7.8,  S7.9,  S7.10,  S7.15  and 
S7.17  (check  stops)  is  made  within  a 
stopping  distance  that  does  not  exceed 
the  corresponding  distance  specified  in 
Table  11.  When  the  transmission  selector 
control  is  required  to  be  in  neufral  for 
a  deceleration,  a  stop  or  snub  must  be 
obtained  by  the  following  procedures: 

(a)  Exceed  the  test  speed  by  4  to  8 
mph; 

(b)  Close  the  throttle  and  coast  in  gear 
to  approximately  2  mph  above  the  test 
speed; 

(c)  Shift  to  neutral;  and 

(d)  When  the  test  speed  is  reached, 
apply  the  service  brakes. 

***** 

S7.5  (a)    Stability  and  control  during 
braking  (vehicles  with  a  GVWR  greater 
than  10,000  pounds).  Make  four  stops  in 
the  lightly-loaded  weight  condition 
specified  in  S5.1.7.  Use  a  full  brake 
application  for  the  duration  of  the  stop, 
with  the  clutch  pedal  depressed  or  the 
transmission  selector  control  in  the 
neutral  position,  for  the  duration  of  each 
stop. 

(b)  Service  brake  system — second 
effectiveness  test.  For  vehicles  with  a 
GVWR  of  10,000  pounds  or  less,  or  any 
school  bus,  make  six  stops  from  30  mph. 
Then,  for  any  vehicle,  make  six  stops 
from  60  mph.  Then,  for  a  vehicle  with 
a  GVWR  of  10,000  pounds  or  less,  make 
four  stops  from  80  mph  if  the  speed 
attainable  in  2  miles  is  not  less  than  84 
mph. 


Table  I.— Brake  Test  Procedure  Sequence  and  Requirements 


Sequence 


Test  load 

Test  procedure 

Require- 

Light 

GVWR 

ments 

S7.2 

S7.3  

X 
X 

S5.1.1.1 

87.4 

1.  Instrumentatio  n  check 

2.  First  (pretHjmi  5h)  effectiveness  test 

3.  Burnish  procedure , 
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Table  I.— Brake  Test  Procedure  Sequence  and  Requirements— Continued 


Sequence 


4.  Second  effectiveness  test 

5.  First  rebumish  

6.  Parking  brake  

7.  Stability  and  control  during  braking  (braking-in-a-curve  test) 

8.  Third  effectiveness  (lightly  loaded  vehk:le) 

9.  Partial  failure  

10.  Inoperative  brake  power  and  power  assist  units  

11.  First  fade  and  recovery 

12.  Second  rebumish  .-. 

13.  Second  fade  and  recovery 

14.  Third  rebumish 

15.  Fourth  effectiveness 

16.  Water  recovery 

17.  Spike  stops 

18.  Final  inspection 

19.  Moving  bamer  test  


Test  kiad 


Light 


X 
X 
X 
X 


GVWR 


X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 


Test  procedure 


S7.5(b) 

87.6  ... 

57.7  ... 
S7.5(a) 

57.8  ... 

57.9  ... 

57.10  . 

57.11  . 
S7.12 
S7.13  . 
87.14 

87.15  . 

87.16  . 

87.17  . 

87.18  . 

87.19  . 


Require- 
ments 


85.1.1.2 

85.2 

85.1.7 

85.1.1.3 

85.1.2 

85.1.3 

S5.1.4 

85.1.4 

85.1.1.4 
S5.1.5 
85. 1.6 
85.6 
85.2.2.3 


■  3.  Section  571.121  is  amended  by 
revising  S5.3.  S5.3.6.  S5.3.6.2  and  Table 
1;  and  by  adding  S6.1.17.  to  read  as 
follows: 

§571.121    Air  brake  systems 

***** 

S5.3     Service  brakes — road  tests.  The 
service  brake  system  on  each  truck 
tractor  shall,  under  the  conditions  of  S6, 
meet  the  requirements  of  S5.3.1,  S5.3.3, 
S5.3.4,  and  S5.3.6,  when  tested  without 
adjustments  other  than  those  specified 
in  this  standard.  The  service  brake 
system  on  each  bus  and  truck  (other 
than  a  truck  tractor  shall)  manufactiu^d 
before  July  1,  2005  and  each  bus  and 
truck  (other  than  a  truck  tractor) 
manufactured  in  two  or  more  stages 
shall,  under  the  conditions  of  S6,  meet 
the  requirements  of  S5,3.1,  S5.3.3,  and 
S5.3.4  when  tested  without  adjustments 
other  than  those  specified  in  this 
standard.  The  service  brake  system  on 
each  bus  and  truck  (other  them  a  truck 
tractor)  manufactured  on  or  after  July  1, 
2005  and  each  bus  and  truck  (other  than 
a  truck  tractor)  manufactiired  in  two  or 
more  stages  on  or  after  Jidy  1,  2006 
shall,  under  the  conditions  of  S6,  meet 
the  requfrements  of  S5.3.1,  S5.3.3. 
S5.3.4,  and  S5.3.6,  when  tested  without 
adjustments  other  than  those  specified 
in  this  standard.  The  service  brake 
system  on  each  trailer  shall,  xmder  the 
conditions  of  S6,  meet  the  requirements 
of  S5.3.3,  S5.3.4,  and  S5.3.5  when  tested 
without  adjustments  other  than  those 
specified  in  this  standard.  However,  a 
heavy  hauler  trailer  and  the  truck  and 
trailer  portions  of  an  auto  transporter 
need  not  met  the  requirements  of  S5.3. 
***** 

S5.3.6    Stability  and  control  during 
braking — trucks  and  buses.  When 


stopped  four  consecutive  times  for  each 
combination  of  weight,  speed,  and  road 
conditions  specified  in  S5.3.6.1  and 
S5. 3.6.2,  each  truck  tractor  shAll  stop  at 
least  three  times  within  the  12-foot  lane, 
without  any  part  of  the  vehicle  leaving 
the  roadway.  When  stopped  four 
consecutive  times  for  each  combination 
of  weight,  speed,  and  road  conditions 
specified  in  S5.3.6.1  and  S5.3.6.2,  each 
bus  and  truck  (other  than  a  truck  tractor) 
manufactiu«d  on  or  after  July  1,  2005, 
and  each  bus  and  truck  (other  than  a 
truck  tractor)  manufactured  in  two  or 
more  stages  on  or  after  July  1,  2006, 
shall  stop  at  least  three  times  within  the 
12-foot  lane,  without  any  part  of  Ae 
vehicle  leaving  the  roadway. 


S5. 3.6.2 
vehicle: 


Stop  the  vehicle,  with  the 


(a)  Loaded  to  its  GVWR,  for  a  truck 
tractor,  and 

(b)  At  its  unloaded  weight  plus  up  to 
500  pounds  (including  driver  and 
instnunentation),  or  at  the 
manufactiu-er's  option,  at  its  uidoaded 
weight  plus  up  to  500  pounds 
(including  driver  and  instrumentation) 
and  plus  not  more  than  an  additional 
1000  pounds  for  a  roll  bar  structure  on 
the  vehicle,  for  a  truck,  bus.  or  truck 
tractor. 


S6. 1 . 1 7    Selection  of  compliance 
options.  Where  manufacturer  options 
are  specified,  the  manufacturer  shall 
select  the  option  by  the  time  it  certifies 
the  vehicle  and  may  not  thereafter  select 
a  different  option  for  the  vehicle.  Each 
manufactiuer  shall,  upon  request  from 
the  National  Highway  Traffic  Safety 
Administration,  provide  information 
regarding  which  of  the  compliance 


options  it  has  selected  for  a  particidar 
vehicle  or  make/model. 


Table  I.— Stopping  Sequence 


Singte 

Truck  . 
tractors 

unit 

trucks 

and 

* 

buses 

Burnish 

1 

1 

Stability  and  Control 

at  GVWR  (PFC 

0.5)  

2 

N/A 

Stability  and  Control 

at  LLVW  (PFC  0.5) 

3 

S 

Manual  Adjustment  of 

Brakes  

4 

N/A 

60  mph  Service 

Brake  Stops  at 

GVWR  (PFC  0.9)  .. 

5 

2 

60  mph  Emergency 

Servk^  Brake 

Stops  at  GVWR 

(PFC  0.9)  

N/A 

3 

Parking  Brake  Test  at 

GVWR  

6 

4 

Manual  Adjustment  of 

Brakes  

7 

6 

60  mph  Sen/ice 

Brake  Stops  at 

LLVW  (PFC  0.9)  ... 

8 

7 

60  mph  Emergency 

Servrce  Brake 

Stops  at  LLVW 

(PFC  0.9)  

9 

'   8 

Par1(ing  Brake  Test  at 

LLVW  

10 

9 

Final  Inspection  

11 

10 

Issued  on  July  31,  2003. 
Jeffrey  W.  Runge, 
Administrator. 
IFR  Doc.  03-20025  Filed  8-8-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

X     50CFRPar^622 
P.D.  080S03AJ 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Reef  Fish 
Fishery  of  tke  Gulf  of  Mexico;  Closure 
of  the  Spring  Commercial  Red  Snapper 
Component 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
^  ACnON:  Notifce  of  Closure. 


nd 


summary: 
fishery  for 
economic 
Mexico 
spring  portid 
quota  for  rec 
August  7 
necessary  to 
resource. 


DATES 

time,  Augus 
time,  on 
FOR  FURTHEP 
Steele,  telep  i 

727-570-55^ 
Phil 


.Steele€l  aoaa 


NMFS  closes  the  commercial 
snapper  in  the  exclusive 
(EEZ)  of  the  Gulf  of 
NMfS  has  determined  that  the 
n  of  the  annual  commercial 
snapper  will  be  reached  on 

This  closure  is 
protect  the  red  snapper 


zcne 


2C03. 


Closiire  is  effective  noon,  local 
7,  2003,  until  noon,  local 
October  1,  2003. 

INFORMATION  CONTACT:  Phil 
one  727-570-5305,  fax 
e-mail 
.gov. 


SUPPLEMENT^  LRY  INFORMATION:  The  reef 
fish  fisher)'  ( if  the  Gulf  of  Mexico  is 
managed  un  ler  the  Fishery 
Managemen  Plan  for  the  Reef  Fish 
Resources  o  the  Gulf  of  Mexico  (FMP). 


The  FMP  was  prepared  by  the  Gulf  of 
Mexico  Fishery  Management  Council- 
and  is  implemented  under  the  authority 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  by 
regulations  at  50  CFR  part  622.  Those 
regulations  set  the  commercial  quota  for 
red  snapper  in  the  Gulf  of  Mexico  at 
4.65  million  lb  (2.11  miUion  kg)  for  the 
current  fishing  year,  January  1  through 
December  31,  2003.  The  red  snapper 
commercial  fishing  season  is  split  into 
two  time  periods,  the  first  commencing 
at  noon  on  February  1  with  two-thirds 
of  the  annual  quota  (3.10  million  lb 
(1.41  million  1^))  available,  and  the 
second  commencing  at  noon  on  October 
1  with  the  remainder  of  the  annual 
quota  available.  During  the  commercial 
season,  the  red  snapper  commercial 
fishery  opens  at  noon  on  the  first  of 
each  month  and  closes  at  noon  on  the 
10th  of  each  month,  until  the  applicable 
commercial  quotas  are  reached. 

Under  50  CFR  622.43(a),  NMFS  is 
required  to  close  the  commercial  fishery 
for  a  species  or  species  group  when  the 
quota  for  that  species  or  species  group 
is  reached,  or  is  projected  to  be  reached, 
by  filing  a  notification  to  that  effect  in 
the  Federal  Register.  Based  on  current 
statistics,  NMFS  has  determined  that  the 
available  spring  commercied  quota  of 
3.10  million  lb  (1.41  million  kg)  for  red 
snapper  will  be  reached  when  the 
fishery  closes  at  noon  on  August  7, 
2003.  Accordingly,  the  commercial 
fishery  in  the  EEZ  in  the  Gulf  of  Mexico 
for  red  snapper  will  remain  closed  until 
noon,  local  time,  on  October  1,  2003. 
The  operator  of  a  vessel  with  a  valid  reef 
fish  permit  having  red  snapper  aboard 


must  have  landed  and  bartered,  traded, 
or  sold  such  red  snapper  prior  to  noon, 
local  time,  August  7,  2003. 

Diuing  the  closure,  the  bag  and 
possession  limits  specified  in  50  CFR 
622.39(b)  apply  to  all  harvest  or 
possession  of  red  snapper  in  or  from  the 
EEZ  in  the  Gulf  of  Mexico,  and  the  sale 
or  piuchase  of  red  snapper  taken  from 
the  EEZ  is  prohibited.  In  addition,  the 
bag  and  possession  limits  for  red 
snapper  apply  on  board  a  vessel  for 
which  a  commercial  permit  for  Gulf  reef 
fish  has  been  issued,  without  regard  to 
where  such  red  snapper  were  harvested. 
However,  the  bag  and  possession  limits 
for  red  snapper  apply  only  when  the 
recreational  quota  for  red  snapper  has 
not  been  reached  and  the  bag  and 
possession  limit  has  not  been  reduced  to 
zero.  The  2003  recreational  red  snapper 
season  opens  on  April  21,  2003,  and 
closes  on  October  31,  2003.  The 
prohibition  on  sale  or  purchase  does  not 
apply  to  sale  or  piu-chase  of  red  snapper 
that  were  harvested,  landed  ashore,  and 
sold  prior  to  noon,  local  time,  August  7, 
2003,  and  were  held  in  cold  storage  by 
a  dealer  or  processor.  » 

Classification 

This  action  is  taken  imder  50  CFR 
622.43(a)  and  is  exempt  fi-om  review 
under  Executive  Order  12866. 

Dated:  August  6,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-20387  Filed  8-6-03;  3:42  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Farm  Service  Agency 

7  CFR  Part  783 
RIN  0560-AG83 

Tree  Assistance  Program 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Proposed  rule  with  request  for 
comments. 

SUMMARY:  This  rule  provides  for 
implementation,  subject  to  the 
availability  of  funds,  of  the  Farm 
Service  Agency  (FSA)  Tree  Assistance 
Program  (TAP)  recently  authorized  by 
the  Farm  Security  and  Riual  Investment 
Act  of  2002.  The  TAP  program  provides 
assistance  to  tree,  bush  and  vine  owners 
who  have  trees,  bushes  or  vines  lost  by 
a  natural  disaster.  As  of  this  time,  no 
funds  have  been  appropriated  for  the 
program. 

DATES:  Submit  comments  on  this 
proposed  rule  and  the  information 
collection  requirements  of  this  rule  on 
or  before  October  10,  2003  in  order  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  should  be 
mailed  to  Dan  McGlyrm,  Deputy 
Director,  Production,  Emergencies,  and 
Compliance  Division,  Farm  Service 
Agency  (FSA),  United  States 
Department  of  Agriculture,  STOP  0517, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0517,  telephone 
(202)  720-7641,  or  hand  delivered  to 
room  5754  South,  at  the  address  above 
during  normal  business  hoius.  All 
comments  and  supporting  documents 
on  this  r\ile  may  be  viewed  by 
contacting  the  information  contact  listed 
below.  Persons  with  disabilities  who 
require  alternative  means  for 
commimication  (Braille,  large  print, 
audio  tape,  etc.)  should  contact  the 
USDA  Target  Center  at  (202)  720-2600 
(voice  and  TDD).  Comments  may  be 
inspected  in  the  Office  of  the  Director, 
PECD,  (FSA),  USDA,  Room  4752  South 
Building,  Washington,  DC,  between  7:30 
a.m.  and  4:30  p.m.,  Monday  through 


Friday,  except  holidays.  All  comments 
received,  including  names  and 
addresses,  will  become  a  matter  of 
public  record.  Comments  on  the 
information  collection  requirements  of 
this  proposed  rule  must  be  sent  to  the 
addresses  listed  in  the  Paperwork 
Reduction  Act  section  of  this  proposed 
rule. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
McGlynn,  (202)  720-7641. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the  Farm 
Service  Agency  (FSA)  is  not  required  by 
5  U.S.C.  553  or  any  law  to  publish  a 
notice  of  proposed  rule  maJcing  for  the 
subject  matter  of  this  rule. 

Environmental  Evaluation 

The  environmental  impacts  of  this 
final  rule  have  been  considered  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA),  42  U.S.C.  4321  et  seq.,  the 
regulations  of  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  and  the  FSA  regulations  for 
compliance  with  NEPA,  7  CFR  parts  799 
and  1940,  subpart  G.  FSA  completed  an 
environmental  evaluation  and 
concluded  the  rule  requires  no  further 
environmental  review.  No  extraordinary 
circumstances  or  other  unforeseeable 
factors  exist  which  would  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement.  A  copy  of  the  environmental 
evaluation  is  available  for  inspection 
and  review  upon  request. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
This  rule  preempts  State  laws  to  the 
extent  such  laws  are  inconsistent  with 
it.  Before  judicial  action  may  be  brought 
concerning  provisions  of  this  rule,  all 
administrative  remedies  must  be 
exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to 
Executive  Order  1 2372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  See  the  notice 


related  to  7  CFR  part  3015.  subpart  V, 
published  at  48  FR  29115  (June  24, 
1983). 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector.  The  rule  contains  no  Federal 
mandates,  as  defined  by  title  11  of 
UMRA.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  UMRA. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  FSA  has 
submitted  a  request  to  OMB  for  the 
approval  of  the  information  collections 
required  for  the  Tree  Assistance 
Program  and  the  application  necessary 
for  the  proper  functioning  of  the 
program. 

Title:  Tree  Assistance  Program. 
*  OMB  Control  Number:  0560-NEW. 

Type  of  Request:  Request  for  a 
reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Abstract:  The  Tree  Assistance 
Program  provides  assistance  to  owners 
of  trees,  bushes  and  vines  that  were  lost 
as  a  result  of  a  natural  disaster.  The 
information  is  collected  to  document  a 
producer's  eligibility  to  receive  such 
payments.  Producers  must  certify  to  the 
requirements  contained  in  this  rule  and 
at  7  CFR  part  783.  The  information  will 
be  used  by  FSA  to  determine  the 
program  eligibility  of  tree,  bush  and 
vine  owners.  FSA  considers  the 
information  collected  essential  to 
prudent  eligibility  determinations  and 
payment  calculations.  Without  accurate 
information,  payments  could  be  made  to 
ineligible  recipients,  and  the  integrity 
and  acciu-acy  of  the  program  could  be 
compromised. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  and  20 
minutes  per  response. 

Respondents:  Farms. 

Estimated  Number  of  Respondents: 
333. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  111  hours. 

Comment  is  invited  on:  (a)  Whether 
the  collection  of  information  is 
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the  proper  performance  of 
of  the  agency,  including 
information  will  have 
;  (b)  the  accuracy  of  the 
of  burden,  including 
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used:  (c)  ways  to  enhance 
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United  States 
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to: 
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and  Discussion 


Sections  1  )201-10205  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002  (Pub.  L  107B171)  authorize  the 
appropriatio  i  of  funds  to  carry  out  a 
Tree  Assistance  Program  (TAP)  to 
provide  payi  lents  to  eligible  tree,  bush 
and  vine  owi  lers  who  incurred  losses 
due  to  naturi  J  disasters.  The  statute 
authorizes  pi  lyments  only  for  eligible 
owners  who  actually  replant  or 
rehabilitate  « ligible  trees,  bushes  and 
vines  and  wl  lo  produce  annual  crops 
from  trees  fo  ■  conunercial  purposes.  The 
statute  defines  "trees"  to  include  vines 
and  bushes. 

Generally.  TAP  will  be  made  available 
under  the  sai  ne  or  similar-terms  as  the 
TAP  progran  i  outlined  in  the  1997  TAP 
program  cod  fied  in  rules  initially 
published  oii  January  27.  1998.  (63  FR 
3791),  based  on  funds  provided  in 
Public  Law  1 05-18.  However,  there  are 
certain  notal  le  differences.  So  far, 
Congress  hai  left  the  time  frame  for 
damages  to  t  ees,  bushes  and  vines 
open.  The  ru  e  reflects  that  lack  of 
precision.  In  the  1997  Act,  owners  were 
eligible  for  u  3  to  100%  of  the  cost  to 
replace  or  re  labilitate  trees  or  vines 
adjusted  for  lormal  mortality.  In  the 
2002  Act,  su  )jeGt  to  a  $75,000  per 
person  limit,  producers  are  eligible  for 
reimbursemf  nt  only  up  to  75  percent  of 
the  replantin  g  costs  for  trees,  bushes 
and  vines  in  excess  of  a  15  percent  loss, 
adjusted  for  lormal  mortality.  The 
definition  of  a  natural  disaster  in  the 
1997  prograii  included  flood,  drought, 
hail,  excessi'  'e  moisture,  freeze,  tornado, 
hurricane,  ea  rthquake.  and  excessive 
wind  as  dete  rmined  by  the  agency.  The 
2002  Act  bro  adened  the  definition  of  a 


natural  disaster  to  also  include  plant 
disease  and  insect  infestation.  Should 
funds  be  appropriated,  payments  would 
be  provided  for  the  replacement  of  all 
qualifying  losses  of  eligible  trees,  bushes 
or  vines  within  these  limitations.  The 
1997  program  provided  payments  to 
eligible  tree  and  vine  owners;  as 
indicated,  the  2002  Act  added  bushes  to 
the  eligibility  criteria.  Nvu'sery  tree  stock 
and  Christmas  trees  will  not  be  covered 
imder  the  new  TAP  program  because 
annual  crops  are  not  produced  from 
nursery  tree  stock  and  Christmas  trees. 
Instead  nursery  tree  stock  and  Christmas 
trees  are  the  crops  themselves.  The  2002 
Act  also  limits  payments  by  specifying 
that  qualifying  acres  for  a  person  may 
not  exceed  500  in  number.  Again, 
however,  while  these  regulations  are 
being  promulgated  in  the  event  of  a 
program  appropriation,  there  is  not  at 
this  time  such  an  appropriation.  No 
payments  will  be  made  until  there  is 
such  an  appropriation  at  which  time 
dates  of  coverage  and  other  terms  and 
conditions  may  be  imposed  as  needed 
in  light  of  available  funds. 

Part  783  is  updated  accordingly,  and 
changes  are  made  for  clarity,  structure 
and  readability. 

List  of  Subiects  in  7  CFR  Part  783 

Disaster  assistance.  Emergency 
assistance,  Reporting  and  record 
keeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7  of  the  Code  of  Federal 
Regulations  part  783  is  proposed  to  be 
revised  as  follows: 

1.  Revise  part  783  to  read  as  follows: 


PART  783— TREE  ASSISTANCE 

PROGRAM 

Sec. 

783.1 

General. 

783.2 

Definitions. 

783.3 
783.4 
783.5 

Eligibility. 

Application. 

Benefits. 

783.6 
783.7 
783.8 

Obligations  of  an  owner. 
Multiple  benefits. 
Miscellaneous. 

Authority:  7  U.S.C  8201  et  seq. 

§783.1     General. 

(a)  Purpose  and  Limitation.  This  part 
governs  and  provides  the  requirements 
and  authorities  for  administration  of  the 
Tree  Assistance  Program  (TAP)  of  the 
Farm  Service  Agency.  This  program 
shall  operate  only  to  the  extent  funds 
are  appropriated  for  this  program  or  the 
Secretary  under  other  authority  makes 
funds  explicitly  available  for  purposes 
of  this  program.  Otherwise,  no 
payments  shall  be  made  under  this  part. 

(b)  Administration.  The  TAP  will  oe 
administered  by  the  Administrator  of 


the  United  States  Department  of 
Agriculture,  Farm  Service  Agency 
(FSA),  or  a  designee  supervised  by  the 
Deputy  Administrator  for  Farm 
Programs,  FSA  (Deputy  Administrator), 
and  carried  out  by  FSA  State  and  county 
committees. 

(1)  State  and  county  committees  do 
not  have  the  authority  to  modify  or 
waive  any  provision  of  this  regulation. 
The  State  committee  shall  take  any 
required  action  not  taken  by  the  county 
committee,  correct  acts  of  a  county 
committee  which  violate  this  regulation, 
or  prevent  a  coimty  committee  from 
taking  action  beyond  what  is  allowed  in 
this  regulation. 

(2)  The  Deputy  Administrator,  or 
designee,  may  determine  any  TAP  issue 
and  reverse  or  modify  decisions  a  State 
or  county  committee  makes. 

(3)  This  program  will  cover  losses  for 
damages  to  trees,  bushes  and  vines  that 
occurred  between  dates  aimounced  by 
the  Deputy  Administrator.  The  Deputy 
Administrator  may  waive  or  modify 
deadlines  or  other  requirements  when 
doing  so  does  not  adversely  affect  the 
program  or  when  an  exception  to  this 
regulation  is  necessary  to  achieve  the 
goals  of  the  program  and  distribute 
benefits  more  equitably. 

§  783.2    Definitions. 

(a)  The  definitions  in  part  718  of  this 
chapter  apply  to  TAP  except  when  they 
conflict  with  paragraph  (b)  of  this 
section. 

(b)  The  following  terms,  as  defined, 
apply  to  TAP: 

Bush  means,  a  low  branching  woody 
plant  from  which  an  annual  fruit  or 
vegetable  crop  is  produced  for 
commercial  piu-poses,  such  as  blueberry 
bushes. 

Cutting  means,  a  vine,  which  was 
planted  in  the  ground  for  commercial 
production  of  grapes,  kiwi  fruit,  or 
passion  fruit. 

Deputy  Administrator  means  ihe 
Deputy  Administrator  for  Farm 
Programs  of  the  Farm  Service  Agency  of 
the  Department  of  Agriculture  or  his  or 
her  delegate. 

County  office  means  the  FSA  or 
USDA  Service  Center  that  is  responsible 
for  servicing  the  farm  or  the  county  in 
which  the  trees,  bushes  or  vines  are 
located. 

Individual  stand  means  an  area  of 
trees,  bushes  or  vines,  which  are  tended 
by  an  owner  as  a  single  operation, 
whether  or  not  such  trees,  bushes  or 
vines  are  planted  in  the  same  field  or 
similar  location.  Trees,  bushes  or  vines 
in  the  same  field  or  similar  area  may  be 
separate  individual  stands  if  the  county 
committee  determines  that  the  trees. 


bushes  or  vines  are  susceptible  to  losses 
at  significanUy  differing  levels. 

Lost  means  if  the  tree  has  been 
damaged  to  such  an  extent  that  it  would 
be  more  economically  beneficial  to 
replace  it  than  to  leave  it  in  its 
deteriorated,  low  producing,  state,  as 
determined  by  FSA. 

Natural  disaster  means  plant  disease, 
insect  infestation,  drought,  fire,  freeze, 
flood,  earthquake,  lightning,  or  other 
occiurence  of  such  magnitude  or 
severity  so  as  to  be  considered 
disastrous  as  determined  by  the  Deputy 
Administrator. 

Normal  mortality  means  the 
percentage  of  damaged  or  dead  trees, 
bushes  or  yines  in  the  individual  stand 
that  normally  occurs  in  a  12  month 
period  established  by  the  State 
Conmiittee  (STC). 

Owner  means  an  individual,  or  legal 
entity,  including  an  Indian  tribe  imder 
the  Indian  Self-Determination  and 
Education  Assistance  Act;  an  Indian 
organization  or  entity  chartered  under 
the  Indian  Reorganization  Act;  a  tribal 
organization  under  the  Indian  Self- 
Determination  and  Assistance  Act;  or, 
an  enterprise  under  the  Indian 
Financing  Act  of  1974,  who  owns  a  tree, 
bush  or  vine  as  defined  in  this  part. 

Program  year  means  a  calendar  year 
for  which  funding  is  available. 

Seedling  means  a  tree,  which  was 
planted  in  the  ground  for  commercial 
purposes. 

Tree  means,  a  tall  woody  plant  having 
comparatively  great  height  and  a  single 
trunk  from  which  an  annual  fruit  or 
vegetable  crop  is  produced  for 
commercial  purposes,  such  as  maple 
tree  for  syrup,  papaya  tree,  or  orchard 
tree.  Plantain  and  banana  plants  are  also 
included.  Trees  used  for  pulp  or  timber 
are  not  considered  trees  imder  this  part. 

Vine  means,  a  plant  with  a  flexible 
stem  supported  by  climbing,  twining,  or 
creeping  along  a  smiace  from  which  an 
annual  fruit  or  vegetable  crop  is 
produced  for  commercial  purposes, 
such  as  grape,  kiwi  finit,  or  passion 
fruit. 

§783.3    Eligibility. 

(a)  Eligible  loss.  To  be  considered  an 
eligible  loss: 

(1)  Trees,  bushes  or  vines  must  have 
been  lost  as  a  result  of  a  natiual  disaster; 

(2)  The  individual  stand  must  have 
sustained  a  loss  in  excess  of  15  percent 
after  adjustment  for  normal  mortality; 

(3)  The  loss  could  not  have  been 
prevented  through  reasonable  and 
available  measures;  and 

(4)  The  tree,  bush  or  vine  would  not 
normally  have  been  rehabilitated  or 
replanted  within  the  12-month  period 
following  the  loss. 


(b)(1)  Proof  of  damage.  The  damage 
must  be  visible  and  obvious  to  the 
coimty  committee  except  that  if  the 
damage  is  no  longer  visible,  the  county 
conunittee  may  accept  other  evidence  of 
the  loss  as  it  determines  is  reasonable. 

(2)  County  Committee  (COC)  may 
require  information  from  an  expert  in 
the  case  of  plant  disease  or  insect 
infestation. 

(c)(1)  Eligible  owners.  To  be  eligible 
for  TAP  payments  the  owner  must: 

(i)  Own  the  stand  on  which  the  claim 
for  benefits  is  based; 

(ii)  Have  owned  it  at  the  time  the 
natural  disaster  occmred;  and 

(iii)  Have  continuously  owned  the 
stand  until  the  TAP  application  is 
submitted;  and 

(2)  Notwithstanding  paragraph  (c)  of 
this  section,  no  person,  as  defined  in 
part  1400  of  this  title,  with  an  annual 
gross  revenue  in  excess  of  $2.5  million 
for  the  preceding  tax  year  will  be 
eligible  for  benefits  under  this  part 

(3)  Federal,  State,  and  local 
governments. and  agencies  and  political 
subdivisions  thereof  are  not  eligible  for 
benefits  under  this  part. 

(d)(1)  Succession.  A  new  owner  is 
allowed  to  receive  TAP  benefits  in  an 
amount  not  to  exceed  those  approved 
for  the  predecessor  and  not  paid  to  the 
previous  owner,  if  the  previous  owner 
agrees  to  the  succession  in  writing  and 
if  the  new  owner: 

(i)  Acquires  ownership  of  trees, 
bushes  or  vines  for  v/hich  benefits  have 
been  approved; 

(ii)  Agrees  to  complete  all  approved 
practices  which  the  original  owner  has 
not  completed;  and 

(iii)  Otherwise  meets  and  assumes  full 
responsibility  for  all  provisions  of  this 
part,  including  refund  of  payments 
made  to  the  previous  owrner,  if 
applicable. 

(2)  In  the  case  of  death,  incompetence 
or  disappearance  of  an  eligible  TAP 
applicant,  successors  may  be  eligible  to 
receive  the  payments  instead  as 
specified  in  part  707  of  this  chapter. 

§783.4    Application. 

(a)  A  complete  application  for  TAP 
benefits  and  related  supporting 
documentation  must  be  submitted  to  the 
county  office  prior  to  the  deadline  that 
FSA  aimounces. 

(b)  A  complete  application  includes 
all  of  the  following: 

(1)  A  form  provided  by  FSA. 

(2)  A  written  estimate  of  the  nuinber 
of  trees,  bushes  or  vines  lost  or  damaged 
which  is  prepared  by  the  owner  or 
someone  who  is  a  qualified  expert,  as 
determined  by  the  county  committee. 

(3)  The  number  of  acres  on  which  the 
loss  was  suffered. 


(4)  Sufficient  evidence  of  the  loss  to 
allow  the  county  committee  to  calculate 
whether  an  eligible  loss  occurred. 

(c)  Agency  action.  Before  requests  will 
be  approved,  the  county  committee: 

(1)  Must  make  recommendations  and 
an  eligibility  determination  based  on  a 
complete  application  on  those  requests 
that  it  wants  to  refer  to  a  higher 
approval  official. 

(2)  Will  verify  actual  qualifying  losses 
and  the  number  of  acres  involved  by  on- 
site  visual  inspection  of  the  land  and 
trees,  bushes  or  vines. 

(3)  May  request  additional 
information  and  may  consider  all 
relevant  information  in  making  its 
determination  including  its  members' 
own  knowledge  about  the  applicant's 
normal  operations. 

§783.5    Benefits. 

(a)  Subject  to  the  availability  of  TAP 
funds,  an  approved  owner  shall  be 
reimbursed  in  an  amount  not  to  exceed 
75  percent  of  the  eligible  costs  for  the 
qualifying  loss  (that  loss  over  and  above 
the  calculated  15%  mortality).  The 
payment  shall  be  the  lesser  of  the  actual 
costs  for  the  replanting  or  the  amount 
calculated  using  rates  established  by  the 
county  committee  (not  to  exceed  the 
maximum  amount  the  Deputy 
Administrator  establishes).  The  costs 
permitted  shall  only  be  approved  for: 

(1)  Seedlings  or  cuttings,  for  tree, 
bush  or  vine  replanting; 

(2)  Site  preparation  and  debris 
handling  within  normal  cultural 
practices  for  the  type  of  individual 
stand  being  re-establishbd  and  necessary 
to  ensure  successful  plant  survival; 

(3)  Chemicals  and  nutrients  necessary 
for  successful  establishment; 

(4)  Labor  to  plant  seedlings  or  cuttings 
as  determined  reasonable  by  the  coimty 
committee;  and 

(5)  Labor  used  to  transplant  existing 
seedlings  established  through  natural 
regeneration  into  a  productive  tree 
stand. 

(b)  Costs  for  fencing,  irrigation, 
irrigation  equipment,  protection  of 
seedlings  from  wildlife,  general 
improvements,  re-establishing 
structures,  windscreens  and  costs  as 
determined  by  the  Deputy 
Administrator  are  not  eligible  for 
reimbursement  benefits. 

(c)  When  lost  stands  are  replanted,  the 
types  planted  may  be  different  than 
those  originally  planted  if  the  new  types 
have  the  same  general  end  use,  as  the 
county  committee  determines.  Payments 
will  be  based  on  the  lesser  of  rates 
established  to  plant  the  types  actually 
lost  or  the  cost  to  establish  the 
alternative  used.  If  the  species  of 
plantings,  seedlings  or  cuttings  differs 
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significantly  from  the  species  lost,  as  the 
county  comii  littee  determines,  the  costs 
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allowed  without  regard  to  questions  of 
title  under  State  law,  and  without  regard 
to  any  claim  or  lien  in  favor  of  any 
person  except  agencies  of  the  U.S. 
Government. 

(b)  Persons  shall  be  ineligible  to 
receive  assistance  under  this  program  if 
they  have: 

(1)  Adopted  any  scheme  or  device 
intended  to  defeat  the  purpose  of  this 
program; 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination. 

(cj  TAP  benefits  paid  to  a  person  as 
a  result  of  misrepresentation  shall  be 
refunded  to  FSA  with  interest  and  costs 
of  collection.  The  party  engaged  in  acts 
prohibited  by  this  paragraph  and  the 
party  receiving  payment  and  their 
successors  shall  be  jointly  and  severally 
liable  for  any  amount  due.  The  remedies 
provided  to  FSA  in  this  part  shall  be  in 
addition  to  other  civil,  criminal,  or 
administrative  remedies  which  may 

apply-  * 

(d)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authority  to  execute  such  documents.  A 
minor  who  is  an  owner  that  has  met  all 
other  eligibility  criteria  shall  be  eligible 
for  TAP  assistance  if: 

(1)  The  minor  establishes  that  the 
right  of  majority  has  been  conferred  on 
the  minor  by  court  proceedings  or  by 
statute;  or 

(2)  A  guardian  has  been  appointed  to 
manage  the  minor's  property  and  the 
applicable  program  documents  are 
executed  by  the  guardian;  or 

(3)  A  bond  is  furnished  under  which 
the  surety  guarantees  any  loss  incurred 
for  which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 

(d)  The  regulations  regarding 
reconsiderations  and  appeals  at  part  11 
of  this  title  and  part  780  of  this  chapter 
apply  to  this  part. 

(e)  In  lieu  of  payments  in  cash, 
qualifying  losses  may  be  compensated 
by  seedlings  sufficient  to  reestablish  a 
stand. 

(f)  The  Deputy  Administrator  may  set 
such  additional  conditions  and 
limitations  on  eligibility  as  may  be 
needed  to  reflect  limited  funding  or 
accomplish  program  objectives  as 
deemed  appropriate  by  the  Deputy 
Administrator,  consistent  with 
govecning  legislation. 

Signed  in  Washington  DC  on  August  5, 
2003. 

lames  R.  Little, 

Administrator,  Farm  Senice  Agericy. 
|FR  Doc.  03-20345  Filed  8-8-03;  8:45  am] 
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FARM  CREDIT  ADMINISTRATION 
12  CFR  Parts  614  and  615 

RIN  30S2-AB96 

Loan  Policies  and  Operations;  Funding 
and  Fiscal  Affairs,  Loan  Policies  and 
Operations,  and  Funding  Operations; 
OFI  Lending 

AGENCY:  Farm  Credit  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Farm  Credit 
Administration  (FCA,  agency,  us.  or  we) 
proposes  to  amend  its  regulations 
governing  other  financing  institutions 
(OFIs)  and  investments  in  Fanners' 
notes  so  it  would  be  easier  for  Farm 
Credit  System  (FCS,  Farm  Credit,  or 
System)  institutions  and  non-System 
lenders  to  work  together  in  providing 
affordable  credit  to  agriculture  and  rural 
America.  In  addition,  the  proposed  rule 
would  remove  provisions  in  the  existing 
OFI  and  Farmers'  notes  regulations  that: 
Impede  the  flow  of  credit;  are  not 
required  by  law;  or  do  not  enhance  safe 
and  sound  operations.  The  FCA  also 
proposes  related  amendments  to  its 
capital  regulations. 

DATES:  You  may  send  us  comments  by 
October  10,  2003. 

ADDRESSES:  Send  us  your  comments  by 
electronic  mail  to  reg-comm@fca.gov, 
through  the  Pending  Regulations  section 
of  our  Web  site  at  ivww.fca.gov.  or 
tlirough  the  government-wide  Web  site, 
wTvw.reguyafiOJis.gov.  You  may  also 
submit  your  comments  in  writing  to  S. 
Robert  Coleman,  Director,  Regulation 
and  Policy  Division,  Office  of  Policy 
and  Analysis,  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  VA  22102-'5090,  or  by 
facsimile  transmission  to  (703)  734- 
5785.  You  may  review  copies  of  all 
comments  we  receive  in  the  Office  of 
Policy  and  Analysis,  Farm  Credit 
Administration. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dennis  Carpenter,  Senior  Policy 
Analyst,  Office  of  Policy  and 
Analysis,  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090,  (703)  883-4498, 
TTY  (703)  883-4434. 
or 

Richard  A.  Katz,  Senior  Attorney.  Office 
of  General  Counsel,  Farm  Credit 
Administration.  1501  Farm  Credit 
Drive,  McLean,  Virginia  22102-5090, 
(703)  883-4020,  TTY  (703)  883-4020. 


SUPPLEMENTARY  INFORMATION: 


I.  Background 

This  proposed  rule  is  intended  to 
make  a^ordable  credit  more  available  to 
agriculture  and  rural  America  by 
increasing  cooperation  between  System 
and  non-System  lenders.  This 
rulemaking  began  on  April  20,  2000, 
with  an  advance  notice  of  proposed 
rulemaking  (ANPRM)  that  asked  the 
public  questions  about  ways  to  improve 
the  funding  and  discount  relationship 
'  between  Farm  Credit  banks  and  OFIs. 
See  65  FR  21151.  FCA  staff 
subsequently  conducted  telephone  and 
field  interviews  with  interested  parties. 
On  August  3.  2001.  we  held  a  public 
meeting  in  Des  Moines,  Iowa,  where 
interested  parties  offered  suggestions  on 
how  we  could  facilitate  greater 
cooperation  between  System  and  non- 
System  lenders  in  providing  credit  to 
agriculture  and  rural  America.  The 
public  meeting  addressed  both  the  OFI 
program  and  other  arrangements  where 
the  FCS  and  non-System  lenders  could 
help  each  other  in  extending  credit  to 
farmers,  ranchers,  and  other  eligible 
borrowers  in  rural  America. 

Many  of  the  comments  and 
suggestions  that  we  received  from  the 
ANPRM,  interviews,  and  at  the  public 
meeting  are  incorporated  in  this 
proposed  rule,  which  would  revise  both 
our  OFI  and  Farmers'  notes  regulations. 
This  preamble  also  explains  other 
actions  that  we  are  taking  to  facilitate 
greater  cooperation  between  System  and 
non-System  lenders  that  will  ultimately 
benefit  agriculture  and  other  eligible 
rural  residents.  OFIs  and  Farmers'  notes 
are  two  separate  and  distinct  programs 
that  arise  under  different  provisions  of 
the  Farm  Credit  Act  of  1971,  as 
amended  (Act).  In  the  first  program. 
Farm  Credit  Banks  (FCBs)  and  the 
agricultural  credit  bank  (ACE) 
(collectively  Farm  Credit  banks)  fund 
and  discount  short-  and  intermediate- 
term  loans  that  OFIs  make  to  eligible 
farmers,  ranchers,  aquatic  producers 
and  harvesters,  farm-related  businesses, 
and  non-farm  rural  homeowners.  The 
Farmers'  notes  program  currently 
authorizes  certain  FCS  associations  to 
invest  in  notes,  contracts,  and  other 
obligations  that  eligible  farmers  and 
ranchers  enter  into  with  suppliers. 
Changes  to  the  OFI  and  Farmers'  notes 
regulations  require  conforming 
amendments  to  our  capital  regulations. 

This  rule  complements  other  efforts 
by  the  FCA  to  increase  the  flow  of  credit 
to  agriculture  and  rural  America  by 
promoting  greater  cooperation  between 
FCS  and  non-System  lenders.  System 
banks  and  associations  have  many 
different  powers  that  enable  them  to  act 
as  a  funding  source  for  a  wide  array  of 


credit  products  that  non-System  lenders 
offer  their  customers.  For  example. 
Farm  Credit  banks  fund  and  discount 
short-  and  intermediate-term  loans  that 
OFIs  make  to  eligible  borrowers. 
Separately.  Farm  Credit  banks  and 
associations  can  provide  non-System 
lenders  with  long-term  funding,  in 
addition  to  short-  and  intermediate-term 
funding,  by  buying  participations  up  to 
100  percent  of  the  principal  amount  of 
the  loan.  Syndications  are  another 
method  that  FCS  institutions  use  to  help 
non-System  institutions  extend  credit, 
particularly  to  larger  borrowers.  As  part 
of  its  effort  to  promote  partnering 
arrangements  between  FCS  and  non- 
System  lenders,  the  FCA  is  currently 
exploring  methods  for  the  System's  use 
of  syndications  originated  by  non- 
System  lenders.  Today,  the  FCA  is 
proposing  substantial  revisions  to  its 
Farmers'  notes  regulations,  which  if 
adopted,  will  expand  this  program  to 
more  non-System  lenders,  and  allow  all 
FCS  associations  to  invest,  for  the  first 
time,  in  both  long-  and  short-term  loans 
between  these  other  lenders  and  eligible 
farmers  and  ranchers. 

These  different  authorities  give  the 
FCS  many  powers  to  meet  the  varied 
funding  needs  of  a  wide  variety  of  non- 
System  lenders  that  finance  agriculture. 
These  authorities  allow  non-System 
lenders  to  access  any  one  or  a 
combination  of  FCS  funding  programs, 
depending  on  individual  needs.  The 
System  fulfills  its  mission  to  finance 
agricultvu-e  and  other  specified  credit 
needs  in  rural  America  by  serving  as  a 
steady  source  of  funding  and  liquidity 
for  other  lenders.  This  should  result  in 
lower  credit  costs  and  more  credit 
options  for  farmers,  ranchers,  aquatic 
producers  and  harvesters,  and  other 
eligible  rural  residents. 

n.  Other  Financing  Institutions 

A.  History  of  OFIs 

Farm  Credit  banks  have  discounted 
production  agricultural  loans  fer  OFIs 
since  1923.'  Since  1930.  Farm  Credit 
banks  also  have  made  secured  loans  and 
advancfes  directly  to  OFIs.^  Thus.  OFIs 
could  borrow  from,  and  discount 
production  agricultiu-al  loans  with. 
Farm  Credit  banks  before  Congress 
created  production  credit  associations 
(PCAs)  as  an  alternative  source  of 
financing  the  operating  needs  of  farmers 
and  ranchers. '  Since  1980.  the  Act  has 
authorized  Farm  Credit  banks  to  fund 


'  See  The  Agricultural  Credits  Act  of  1923.  Pub. 
L.  503.  42  Stat.  1454  (March  4,  1923). 

2  See  Federal  Farm  Loan  Act  Amendments.  Pub. 
L.  439,  46  Stat.  816  (June  26.  1930). 

'  See  Farm  Credit  Act  of  1933.  Pub.  L.  75-73D, 
title  U.  48  Stat.  257,  259  (June  16,  1933). 


and  discount  for  OFIs  any  loan  that 
PCAs  could  make.  As  a  result,  OFI  loans 
to  eligible  processing  and  marketing, 
farm-related  businesses,  and  non-farm 
rural  homeowners  may  also  be  funded 
or  discounted  by  a  Farm  Credit  bank. 

The  legislative  history  of  the  various 
Farm  Credit  Acts  reveals  that  the 
primary  purpose  of  the  OFI  program  is 
to  address  the  scarcity  of  operating 
credit  for  farmers  and  ranchers.*  Over 
the  years.  Congress  has  responded  to  the 
changing  credit  needs  of  farmers, 
ranchers,  and  other  rural  residents  by 
expanding  the  lending  authority  of  the 
FCS,  and  giving  Farm  Credit  banks  more 
authority  to  fund  OFIs.^  These  statutory 
changes  have  ensured  that  the  FCS 
could  continue  as  a  source  of  affordable 
and  reliable  credit  to  agriculture  and 
rural  America  on  both  a  wholesale  and 
retail  level. 

OFIs,  historically,  have  established 
funding  or  discount  relationships  with 
Farm  Credit  banks  when  the  cost  of  FCS 
funds  is  significantly  lower  than  other 
funding  sources.  The  OFI  program 
reached  its  peak  in  the  1970s  and  early 
1980,  when  market  interest  rates  were  at 
historically  high  levels.  In  1982, 
approximately  300  OFIs  borrowed 
approximately  $914  million  from 
various  Farm  Credit  banks.  By 
December  31,  2002,  Farm  Credit  banks 
lent  only  $291  million  to  31  OFIs. 

Much  of  the  decline  in  the  OFI 
program  can  be  attributed  to  the  farm 
crisis  of  the  mid  and  late  1980s. 
Declining  land  values  and  commodity 
prices  meant  that  many  farmers  were 
unable  to  repay  their  loans,  which 
caused  the  FCS  to  experience  significant 
financial  stress  between  1984  and  1989. 
During  this  time,  many  OFIs  terminated 
their  funding  and  discount  relationships 
with  Farm  Credit  banks  for  a  variety  of 
reasons.  One  reason  for  the  decline  of 
the  OFI  program  was  that  Farm  Credit 
banks  were  in  a  weakened  financial 
position  and,  therefore,  could  no  longer 
offer  OFIs  competitive  rates. 
Additionally,  the  merger  or 
consolidation  among  many  commercial 
bank  OFIs  improved  their  liquidity  and 


<  See  H.  R.  Rep.  No.  1712.  67th  Cong..  1st.  Sess. 
(February  25.  1923).  p.  17;  H.R.  Rep.  No.  96-1287. 
96th  Cong..  2nd  Sess.  (September  4, 1980).  p.21. 

5  From  1923  until  1988.  OFIs  funded  and 
discounted  short-  and  intermediate-tenn  loans  with 
the  former  Federal  Intermediate  Credit  Banlis. 
Section  410  of  the  Agricultural  Credit  Act  of  1987 
(1987  Act)  created  the  FCBs  through  the  mandatory 
merger  of  the  Federal  Land  Bank  and  the  Federal 
Intermediate  Credit  Bank  in  each  Farm  Credit 
district.  See  Pub.  L.  '00-233,  section  410,  101  Stat. 
1568.  1637  (January  6.  1988).  Section  7.0  of  the  Act 
authorizes  FCBs  to  merge  with  banks  for 
cooperatives  to  form  an  ACB.  According  to  section 
7.2  of  the  Act.  an  ACB  has  all  of  the  powers  and 
obligations  of  its  constituent  banks. 
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promote  safety  and  soundness.^  The 
express  purpose  of  our  earlier 
rulemaking  was  to  "substantially 
expand  access  to  System  funding  so 
OFIs  can  provide  more  short-  and 
intermediate-term  credit  to  parties  who 
are  eligible  to  borrow  under  sections 
2.4(a)  and  (b)  of  the  Act."  ' 

After  the  earlier  rulemaking 
concluded.  Farm  Credit  banl^  and  OFIs 
brought  to  our  attention  other  problems 
that  impeded  OFI  access  to  System 
funding.  In  response  to  these  concerns, 
the  FCA  started  this  rulemaking  in  April 
2000.  The  ANFRM  sought  input  on  the 
following  issues: 

1.  The  appropriate  risk  weighting  of 
Farm  Credit  bank  loans  to  OFIs; 

2.  Removing  regulatory  restrictions  on 
funding  OFIs  located  in  the  chartered 
territory  of  another  Farm  Credit  bank; 

3.  Public  disclosure  of  the  identities 
of  OFIs;  and 

4.  Other  ways  to  improve  the  ability 
of  Farm  Credit  banks  to  fund  OFIs. 

The  FCA  received  37  comment  letters 
in  response  to  the  ANFRM.  Of  this  total, 
comments  were  received  from  six  Farm 
Credit  banks  and  associations,  18 
commercial  banks,  and  four  non-bank 
entities.  Nine  (9)  banking  trade 
associations  also  submitted  comments 
on  behalf  of  their  members.  Most 
commenters  favored:  (1)  Lowering  the 
risk  weighting  on  most  System  bank 
loans  to  OFIs;  (2)  removing  territorial 
restrictions  on  FCS  bank  loans  to  OFIs; 
and  (3)  disclosing  the  identity  of  OFIs. 
The  commenters  also  offered  us  helpful 
suggestions  for  improving  the  funding 
and  discounting  relationship  between 
OFIs  emd  their  System  funding  banks. 
We  will  discuss  these  comments  in 
greater  detail  below  when  we  explain 
how  the  proposed  rule  addresses 
specific  issues. 

The  responses  to  the  ANPRM 
indicated  that  we  needed  more  public 
input,  not  only  on  OFIs,  but  also  on 
other  approaches  that  would  enable  the 
FCS  to  provide  funding  to  non-System 
lenders  that  finance  agriculture  and 
other  specified  needs  in  rural  America. 
The  FCA  gained  additional  information 
and  advice  about  these  issues  in  the 
summer  of  2001,  when  staff  conducted 
telephone  and  field  interviews  with  all 
Farm  Credit  banks,  an  FCS  association, 
and  three  OFIs  in  Wisconsin,  and 
Oklahoma.  These  field  interviews  were 
supplemented  by  telephone  interviews 
with  other  lenders.  In  all  interviews,  the 
staff  asked  the  questions  that  we 
originally  raised  in  the  ANPRM  and 
sought  additional  information  about  the 


6See  61  FR  24907  (Mav  17.  1996);  62  FR  38223 
(July  17.  1997):  63  FR  36541  (July  7.  1998). 
^See63  FR  36541  (July  7.  1998). 


hurdles  that  existing  and  potential  OFIs 
faced  in  their  relationships  with  FCS 
funding  banks. 

The  FCA  Board  also  decided  to  solicit 
additional  guidance  from  interested 
parties  by  convening  a  public  meeting 
in  Des  Moines,  Iowa,  on  August  3,  2001. 
Fifteen  (15)  representatives  from  Farm 
Credit  banks  and  associations,  trade 
associations,  commercial  banks,  OFIs, 
investment  bankers,  and  farm  groups 
presented  testimony  at  or  as  follow-up 
to  the  public  meeting.  In  addition  to 
discussing  the  OFI  program, 
commenters  at  the  public  meeting  also 
asked  the  FCA  to  explore  other 
arrangements  where  non-System  lenders 
that  do  not  qualify  as  OFIs  could  obtain 
credit  services  from  both  Farm  Credit 
banks  and  associations.  The  comments 
that  we  received  from  the  ANPRM,  field 
and  telephone  interviews,  and  the 
public  meeting,  helped  us  develop  the 
rule  that  we  propose  today. 

D.  Regulatory  Issues 

As  we  explained  earlier,  the  purpose 
of  this  rule  is  to  make  it  easier  for  OFIs 
to  obtain  funding  from  Farm  Credit 
banks  for  their  short-  and  intermediate- 
term  loans  to  agricultural  and  aquatic 
producers,  farm-related  business,  and 
rural  homeowners.  Improving  OFI 
access  to  the  funding  and  discount 
services  of  Farm  Credit  banks  could 
make  affordable  credit  more  available  to 
farmers,  ranchers,  and  other  eligible 
borrowers.  Farm  Credit  banks  fulfill 
their  missions  as  a  Government- 
sponsored  enterprise  by  enhancing  the 
liquidity  of  OFIs,  thereby  lowering  the 
cost  of  funding  agriculture. 

Commenters  identified  several 
regulatory  issues  pertaining  to  the  OFI 
program.  The  FCA  proposes  to  address 
some  of  the  issues  by  amending  the  OFI 
regulations.  In  other  cases,  the  FCA  will 
explain  how  the  commenters'  concerns 
are  addressed  by  the  existing 
regulations,  which  means  that  a 
regulatory  amendment  is  unnecessary. 

1 .  Assured  Access 

Section  1 . 7(b)(4)(B)(i)  of  the  Act 
requires  FCA  regulations  to  assure  that 
the  funding  and  discount  services  of 
Farm  Credit  bank?  are  available  on  a 
reasonable  basis  to  any  OFI  that  is 
significantly  involved  in  lending  for 
agricultural  and  aquatic  purposes. 
Currently,  §  614.4540(b)(1) »  states  that 
Farm  Credit  banks  must  "fund, 
discount,  or  provide  other  similar 
financial  assistance  to  any  creditworthy 
OFI  that  *   *   *  maintains  at  least  15 
percent  of  its  loan  volume  at  a  seasonal 
peak  in  loans  and  leases  to  farmers, 


»  See  46  FR  51886  (October  22,  1981). 


ranchers,  aquatic  producers  and 
harvesters."  Section  1.7(b)  of  the  Act 
and  §  614.4540  of  the  regulations  allow 
OFIs  that  do  not  meet  this  15-percent 
threshold  to  fund  and  discount  their 
short-  and  intermediate-term  loans  at 
Farm  Credit  banks,  but  they  are  not 
assured  access  if  credit  becomes  scarce. 

Several  commercial  bank  and  System 
commenters  believe  that  this  15-percent 
threshold  is  too  onerous,  and  they  asked 
the  FCA  to  reduce  or  eliminate  it.  These 
commenters  erroneously  claim  that  the 
requirement  that  agricultural  loans 
always  comprise  15  percent  of  an  OFI's 
loan  portfolio  discoiu^ges  potential 
OFIs  and  deters  existing  OFIs  fi-om 
depending  on  Farm  Credit  banks  as 
their  primary  source  of  agricultural 
funding.  The  FCA  seeks  to  dispel  the 
misconception  that  §  614.4540(b)(1) 
requires  OFIs  to  always  maintain  at  least 
15  percent  of  their  loan  portfolio  in  farm 
loans  in  order  to  maintain  assured 
access.  Instead,  this  regulation  requires 
such  OFIs  to  maintain  at  least  15 
percent  of  their  volume  at  a  seasonal 
peak  in  farm  loans  and  leases. 

At  this  time,  the  FCA  does  not 
propose  to  change  the  15-percent 
threshold  as  the  factor  that  determines 
whether  an  OFI  is  significantly  involved 
in  agricultural  lending,  and  thus  assured 
access  to  funding  from  a  System  bank. 
In  reaching  this  decision,  the  FCA 
examined  how  two  of  the  other  Federal 
bank  regulatory  agencies  determine  if  a 
bank  engages  in  substantial  agricultural 
lending.  The  FCA's  research  revealed 
that  the  Federal  Deposit  Insurance 
Corporation  (FDIC)  classifies  banks  as 
agricultural  banks  if  at  least  25  percent 
of  their  loans  are  to  farmers  or  ranchers. 
The  Board  of  Governors  of  the  Federal 
Reserve  System  (Federal  Reserve  Board) 
classifies  a  bank  as  agricultural  if  its 
ratio  of  farm  loans  to  total  loans  exceeds 
the  unweighted  average  of  the  average  of 
all  banks  on  a  given  date.  Based  on  this 
formula,  the  Federal  Reserve  Board  most 
recently  classified  banks  as  agricultural 
banks  if  farm  loans  comprise  at  least 
14.97  percent  of  their  loan  portfolios. 
Thus,  the  standard  that  the  FCA  uses  to 
determine  if  a  non-System  lender  is 
substantially  involved  in  agricultural 
lending  is  significantly  more  permissive 
than  the  FDIC's  benchmark  and 
comparable  to  the  measure  used  by  the 
Federal  Reserve  Board. 

The  current  regulatory  threshold  also 
seems  to  strike  a  fair  balance  between 
the  needs  of  small  rural  lenders  and 
larger  institutions.  Agricultural  loans 
usually  comprise  a  larger  percentage  of 
the  loan  assets  of  small  rural  lenders. 
However,  larger  institutions  may  extend 
more  overall  credit,  in  dollar  terms,  to 
farmers,  although  agricultural  loans  are 


a  much  smaller  percentage  of  their  loan 
portfolios.  Additionally, 
§  614.4540(b)(1)  continues  to  forbid 
Farm  Credit  banks  from  including  the 
loan  volume  of  an  OFI's  parent, 
affiliates,  or  subsidiaries  in  determining 
compliance  with  this  15-percent 
threshold.  In  practice,  most  lenders 
establish  a  separate  OFI  affiliate  to 
access  System  bank  funding  and, 
therefore,  the  15-percent  threshold 
should  not  be  onerous  to  OFIs.  As  noted 
earlier,  failure  to  meet  the  15-perceni 
threshold  does  not  prohibit  FCS  bank 
funding  to  creditworthy  OFIs  unless 
credit  is  scarce. 

Because  the  FCA  wants  to  make  the 
OFI  program  more  attractive  to  eligible 
agricultural  lenders,  we  invite  your 
comments  on  alternatives  that  \ 

reasonably  demonstrate  that  an  OFI  is 
significantly  involved  in  agricultural 
lending,  as  section  1.7{b)(4)(B)(i)  of  the 
Act  requires. 

2.  Place  of  Discount 

Non-System  lenders  and  many  Farm 
Credit  banks  have  long  considered  place 
of  discoimt  restrictions  as  a  major 
reason  why  the  OFI  program  has  not 
been  widely  used  by  commercial  banks 
and  other  agricultural  lenders. 
Historically,  OFIs  borrowed  from  the 
Farm  Credit  bank  that  serves  the 
territory  where  such  OFIs  maintain  their 
headquarters  or  makes  the  most  of  their 
loans.  As  a  result,  OFIs  have  maintained 
a  funding  or  discount  relationship  with 
a  System  bank  that  is  owned  and 
controlled  by  their  competitors. 

In  1998,  the  FCA  sought  to  remedy 
this  problem  by  adopting  §  614.4550. 
which  established  new  place-of- 
discount  rules  for  OFIs.  Under  this 
regulation,  every  OFI  must  apply  first  to 
the  Farm  Credit  bank  that  serves  the 
territory  where  the  OFI  operates.  If  the 
bank  denies  funding,  or  othervdse  fails 
to  approve  a  completed  application 
within  60  days,  the  OFI  may  apply  to 
any  other  FCB  or  the  ACB.  Additionally, 
the  regulation  allows  a  Farm  Credit 
bank  to  consent  to  another  System  bank 
funding  or  discounting  loans  for  an  OFI. 

We  received  28  comments  about  place 
of  discount  in  response  to  the  ANRPM, 
and  another  five  comments  about  this 
issue  during  the  interviews  and  public 
meeting.  Specifically,  we  received  • 
comments  on  this  issue  from  1 2 
commercial  banks  and  seven 
commercial  bank  trade  associations. 
Additionally,  six  Farm  Credit  banks  and 
one  FCS  association  commented  on  this 
issue.  All  commercial  bank  and  bank 
trade  association  commenters,  five  Farm 
Credit  banks,  and  the  one  FCS 
association  favored  repealing  regulatory 
restrictions  on  place  of  discount  so  OFIs 


could  choose  their  System  funding 
bank.  One  Farm  Credit  bank  opposed 
repealing  §  614.4550,  so  FCS 
associations  would  not  be  placed  at  a 
competitive  disadvantage. 

In  response  to  these  comments,  the 
FCA  proposes  allowing  OFIs  to  apply 
for  funding  and  discount  services  from 
any  FCS  bank.  However,  the  proposed 
rule  will  require  a  Farm  Credit  bank  to 
notify  another  System  bank  in  writing 
within  five  (5)  business  days  of 
receiving  an  application  from  an  OFI 
that  maintains  its  headquarters  or  has 
more  than  50  percent  of  its  loan  volume 
in  the  territory  of  the  other  Farm  Credit 
bank.  This  notice  will  give  the  bank  in 
whose  territory  the  OFI  is  located  ample 
opportunity  to  contact  the  applicants 
and  tjffer  them  funding  and  discount 
services.  Under  the  proposed  rule,  no 
OFI  may  borrow  from  two  or  more  Farm 
Credit  banks  at  the  same  time.  Farm 
Credit  banks  extend  wholesale  credit  to 
OFIs,  and  they  hold  the  OFIs'  retail 
loans  and  other  collateral  as  security. 
Allowing  two  or  more  Farm  Credit 
banks  to  simultaneously  fund  the  same 
OFI  could  pose  safety  and  soundness 
risks  to  the  funding  banks  if  the  OFI 
experienced  financial  stress  and 
disputes  arose  over  collateral  pledged. 

Oiu-  new  regulatory  approach  would 
resolve  the  difficulties  that  often  arise 
when  OFIs  must  borrow  from  a  Farm 
Credit  bank  that  is  owned  and 
controlled  by  their  competitors.  When 
Farm  Credit  banks  comj^ete  for  OFI 
credit,  the  OFI  can  lower  its  funding 
costs,  which  it  can  then  pass  on  to  its 
agricultural  borrowers.  Additionally, 
this  approach  frees  Farm  Credit  banks 
from  potential  association  pressure  not 
to  lend  to  their  competitors.  If  a  Farm 
Credit  bank  is  concerned  about  another 
System  bank  funding  OFIs  in  its 
territory,  written  notice  gives  it  ample 
opportunity  to  seek  the  relationship 
with  the  OFI. 

3.  Borrower  Rights 

Section  4.14A(a)(6)(B)  of  the  Act 
expressly  requires  OFIs  to  adhere  to 
borrower  rights,  "but  only  with  respect 
to  loans  discounted  or  pledged  under 
section  1.7(b)(1)."  The  borrower  rights 
that  apply  to  loans  that  OFIs  discoimt  or 
pledge  with  a  Farm  Credit  bank  are:  (1) 
Effective  Interest  Rate  (EIR)  disclosures; 
(2)  notice  of  adverse  credit  decision;  (3) 
the  right  to  appeal  adverse  credit 
decisions  to  the  lender's  credit  review 
committee;  (4)  receiving  copies  of 
certain  documents;  and  (5)  the  right  to 
restructure  distressed  loans.  Existing 
§  614.4560(d)  implements  section 
4.14A(a)(6)(B)  of  die  Act  by  requiring 
OFIs  to  comply  with  borrower  rights  on 
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those  loans  t  lat  Farm  Credit  banks  fund 
or  discount. 

During  thii  i  rulemaking,  the  FCA 
received  nun  lerous  comments  from 
existing  and  potential  OFIs  and  a  Fann 
Credit  bank  I  lat  borrower  rights  are  a 
significant  d  sincentive  to  the  success  of 
this  program  Borrower  rights  are  a 
statutory  req  lirement  for  OFIs; 
therefore,  th<  FCA  cannot  repeal     ^ 
§614.4560(d  . 

Recently. «  Farm  Credit  bank  and 
some  of  its  a  filiated  OFIs  asked  the 
FCA  to  recor  sider  its  interpretation  of 
section  4.14A(a)(6)(B)  of  the  Act.  The 
FCB  and  its  ( )FIs  interpret  section 
4.14A{a)(6)(I )  to  mean  that  borrower 
rights  apply  o  OFI  loans  only  during 
the  time  the\  are  actually  pledged  as 
collateral  to  I  he  funding  bank.  Under 
this  interpret  ation,  OFI  loans  would  be 
exempt  from  most  borrower  rights 
requirement!  because  many  of  these 
rights  apply  )efore  or  after  the  time  an 
OFI's  loans  a  re  actually  pledged  to  the 
FCB  or  ACB.  Examples  of  borrower 
rights  that  us  ually  apply  before  an  OFI 
actually  pled  »es  loans  to  a  Farm  Credit 
bank  are:  (1)  vlost  EIR  disclosures;  (2) 
written  notic  s  that  the  borrower's  credit 
application  1  as  been  denied;  and  (3] 
appeals  of  ac  verse  credit  decisions  to 
the  lender's  ( redit  review  committee. 
An  example  )f  a  right  that  applies  when 
a  loan  is  no  1  mger  pledged  to  a  System 
bank  is  the  ri  jht  of  borrowers  under 
section  4.14/  of  the  Act  to  restructure 
distressed  loi  ins.  Borrowers  usually  seek 
to  restructure  a  distressed  loan  after  the 
Farm  Credit  lank  instructs  the  OFI  to 
remove  it  fro  n  collateral.  Under  the 
suggested  interpretation,  section  4.13A 
of  the  Act  w(  uld  be  the  only  borrower 
rights  provis  on  of  the  Act  that  wotdd 
always  applet  to  OFI  borrowers.  This 
provision  enables  System  and  OFI 
borrowers  to  obtain  copies  of:  (1)  Ail 
loan  docimie  ats  they  sign  or  deliver;  (2) 
loan  appraisi  Is  on  their  assets  that  the 
lender  uses  in  mciking  credit  decisions; 
and  (3)  the  lender's  articles  of 
incorporation  and  bylaws. 

The  FCB  aj  id  its  affiliated  OFIs 
advocate  an  i  nterpretation  of  section 
4.14A(a)(6)(a)  of  the  Act  that 
emphasizes  t  le  timing  of  certain  events 
over  how  an  DFI  loan  is  funded. 
•However,  ou  analysis  leads  us  to 
conclude  thai  Congress  intended  section 
4.14A(a){6){H)  of  the  Act  to  apply 
whenever  anjOFI  uses  a  Farm  Credit 
bank  rather  tnan  another  source  (such  as 
deposits  or  other  lines  of  credit)  to  fund 
the  borrowerjs  loan.  Originally,  the 
provisions  of  the  Act  that  govern  EIR 
disclosures,  i  vritten  notice  of  credit 
denials,  and  appeal  of  adverse  credit 
decisions  only  applied  to  Farm  Credit 
banks  and  as  iociations  that  operate 


under  title  I  or  D  of  the  Act.  The  1987 
Act  amended  these  statutory  provisions 
so  these  rights  and  protections  would 
also  apply  to  OFI  borrowers. ^  The  1987 
Act  also  added  section  4.14A  to  the  Act 
so  that  farmers,  ranchers,  and  aquatic 
producers  and  harvesters '°  who 
borrowed  from  either  the  FCS  or  an  OFI 
would  have  the  right  to  restructure 
distressed  loans. ' '  These  statutory 
amendments  clearly  demonstrate  that 
Congress  intended  to  grant  OFI 
borrowers  whose  loans  were  funded  by 
a  Farm  Credit  bank  all  of  the  rights  and 
protections  described  above,  regardless 
of  when  certain  events  occurred. 

The  FCB  and  its  OFIs  believe  that 
Congress's  use  of  the  word  "pledged"  in 
section  4.14A(a){6)(B)  indicates  that 
borrower  rights  apply  only  diuing  the 
period  of  time  when  an  OFI  loan  serves 
as  collateral  for  the  Farm  Credit  bank 
loan.  However,  they  are  reading  the 
word  "pledged"  out  of  context  with  the 
rest  of  die  statute.  Section  4.14A(a)(6) 
refers  to  "loans  discounted  or  pledged 
under  section  1.7(b)(1)"  of  the  Act. 
However,  section  1.7(b)(1)  of  the  Act 
describes  the  services  that  Farm  Credit 
banks  are  authorized  to  provide  certain 
FCS  associations  and  OFIs,  not  the 
timing  of  when  such  associations  and 
OFIs  pledge  collateral  to  the  bank. 
Therefore,  the  term  "pledged"  in  section 
4.14A(a)(6)(B)  covers  those  loans  that  a 
Farm  Credit  bank  funds  under  its 
authority  in  section  1.7(b)(1),  not  the 
time  when  such  loans  are  pledged. 

For  these  reasons,  OFIs  must  comply 
with  borrower  rights  on  all  loans  that 
they  fund  or  discount  through  a  Farm 
Credit  bank.  Borrower  rights,  however, 
do  not  apply  to  loans  that  an  OFI  funds 
through  other  soiuces.  Thus,  OFIs  that 
always  use  the  funding  or  discounting 
services  of  a  Farm  Credit  bank  to  make 
all  of  its  short-  and  intermediate-term 
agricultmtd  and  aquatic  loans  must 
comply  with  all  borrower  rights 
requirements. 

Some  flexibility  may  exist,  however, 
for  those  OFIs  that  actually  use  several 
sources  of  funding,  including  Farm 
Credit  banks,  to  make  loans  to  farmers, 
ranchers,  and  aquatic  producers  and 
harvesters.  In  some  cases,  an  OFI 


9 Pub.  L.  100-233.  Sections  103.  104. 105,  and 
106.  lOl  Stat.  1568.  1579-81  (January  6.  1988). 

'°  Borrower  rights  do  not  apply  to  loans  that  are 
subject  to  the  TniLh-in-Lending  Act,  15  U.S.C.  1601 
et  seq.  The  Truth-in-Lending  Act  applies  to 
consumer  credit.  Non-form  rural  home  loans  and 
consumer  loans  to  farmers  are  subject  to  the  Truth- 
in-Lending  Act,  not  the  borrower  rights  provisions 
of  the  Act.  See  Act,  §§4.13  and  4.14A(a)(5).  Also, 
borrower  rights  do  not  apply  to  loans  that  the  ACB 
makes  under  title  HI  of  the.  Act.  See  Act 
§§4.14A(a)(6)(A). 

"Pub.  L.  100-233,  Sections  102, 101  Stat  1568, 
1574  (January  6,  1988). 


genuinely  may  not  know  how  it  will 
fund  a  particular  borrower's  loans  until 
after  closing.  In  such  cases,  an  OFI  may 
decide  not  to  give  the  borrower  an  EIR 
disclosure,  written  notification  about 
the  denial  of  credit,  or  the  right  to 
appeal  the  credit  denial  to  a  credit 
review  committee  because  the  OFI  plans 
to  use  deposits  or  another  line  of  credit 
to  fund  the  borrower's  loan.  If  the  OFI 
subsequently  decides  to  draw  on  its 
credit  line  with  its  Farm  Credit  bank  to 
fund  this  loan,  borrower  rights  would 
apply  to  all  future  actions  on  this  loan. 
For  example,  a  borrower  who  did  not 
receive  an  EIR  disclosure  at  closing 
would  be  entitled  to  an  EIR  disclosure 
at  a  later  date  if  the  OFI  funds  or 
discoimts  the  loan  with  the  Farm  Credit 
bank  and  then  adjusts  the  borrower's 
interest  rate.  The  OFI  must  also  give  the 
borrower  written  notice  and  the  right  to 
appeal  adverse  credit  actions  to  a  credit 
review  committee  once  it  funds  or 
discounts  a  seasoned  loan  with  a  Farm 
Credit  bank.  OFIs  must  also  honor  the 
rights  of  borrowers  to  restructure 
distressed  loans  even  if  the  Farm  Credit 
bank  removed  such  loans  from  collateral 
after  their  credit  quality  declined.  Once 
a  Farm  Credit  bank  funds  or  discoimts 
a  loan,  borrower  rights  attach  to  it  for 
the  duration  of  the  loan.  This  is  the 
same  approach  that  the  FCA  follows  for 
loans  that  FCS  institutions  sell  to  non- 
System  lenders.  12 

The  FCA  proposes  a  technical 
correction  to  §  614.4560(d).  Currently, 
this  provision  erroneously  states  that 
section  4.36  of  the  Act  applies  to  all 
loans  that  an  OFI  funds  or  discounts 
through  an  FCB  or  ACB.  In  fact,  the 
plain  language  in  section  4.36  of  the  Act 
states  that  the  right  of  first  refusal 
applies  only  to  the  borrowers  of  FCS 
institutions  that  operate  under  title  I  or 
II  of  the  Act.  As  a  result,  OFIs  are 
subject  to  some,  but  not  all,  of  the 
regulations  in  subpart  N  of  part  614. 
Accordingly,  the  FCA  proposes  to  omit 
the  reference  to  section  4.36  bom 
§  614.4560(d)  and  to  further  amend  this 
regulatory  provision  so  it  refers  to 
§§614.4516,  614.4517,  614.4518,  and 
614.4519,  which  are  the  only 
regulations  in  subpart  N  of  part  614  that 
apply  to  OFIs.  ^3 

4.  Equitable  Treatment 

In  1998,  the  FCA  adopted  §614.4590, 
which  requires  Farm  Credit  banks  to 
treat  OFIs  and  FCS  associations 


>2 12  CFR  614.4336. 

"The  FCA  recently  proposed  to  move  all 
borrower  rights  regulations  to  part  617.  See  68  FR 
5587.  February  4,  2003.  If  the  FCA  adopts  this 
change  the  final  OFI  rule  will  revise  the  cross- 
references  to  borrower  rights  regulations  in 
§  614.4560(d). 
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equitably.  More  specifically, 
§  614.4590(a)  states  that  Farm  Credit 
banks  must  apply  comparable  and 
objective  loan  underwriting  standards 
and  pricing  requirements  to  both  OFIs 
and  FCS  associations.  Under 
§  614.4590(b),  the  total  charges  that  a 
System  bank  assesses  its  OFIs  must  be 
comparable  to  the  total  charges  it 
imposes  on  its  affiliated  associations. 
This  regulation  also  states  that  any 
variation  between  the  overall  funding 
costs  that  OFIs  and  FCS  associations  are 
charged  by  the  same  funding  bank  must 
result  from  differences  in  credit  risk  and 
administrative  costs  to  the  FCB  or  ACB. 

Many  responses  to  the  ANPRM  and 
several  speakers  at  the  public  meeting 
expressed  the  view  that  Farm  Credit 
banks  do  not  treat  OFIs  equitably  with 
FCS  associations,  which  own  and 
control  each  System  bank.  According  to 
these  commenters,  the  perception  of 
unfair  treatment  discourages  potential 
OFIs  from  establishing  a  funding  and 
discount  relationship  with  an  FCB  or 
ACB.  Many  commenters  informed  us 
that  existing  OFIs  often  feel  that  Farm 
Credit  banks  favor  the  associations. 

Many  commercial  bank  commenters 
suggested  that  our  regulations  should 
mandate  equal,  rather  than  equitable, 
treatment  of  OFIs  and  FCS  associations. 
These  commenters  believe  that  the 
disparity  of  treatment  is  especially 
evident  in  the  price  of  funding  that 
Farm  Credit  banks  charge  their  OFIs  and 
FCS  associations.  Several  commenters 
want  us  to  require  Farm  Credit  banks  to 
disclose  to  OFIs  exactiy  how  they  price 
their  loans  to  both  OFIs  and  FCS 
associations.  Several  commercial  bank 
trade  associations  asked  the  FCA  to 
require  Farm  Credit  banks  to  identify 
the  specific  components  that  make  up 
their  cost  of  funds  to  OFIs  and  the 
amount  of  these  components  in  terms  of 
basis  points.  Commercial  banks  and 
their  trade  associations  also  requested 
that  the  FCA  enact  regulations  that 
expressly  prohibit  Farm  Credit  banks 
from  charging  OFIs  fees  that  are  not 
charged  to  FCS  associations.  Some 
commenters  asked  the  FCA  to  require 
Farm  Credit  banks  to  pay  dividends  or 
patronage  to  OFIs. 

The  FCA  sought  to  address  many  of 
these  concerns  in  the  rulemaking  that 
ended  in  1998  by  adopting  §614.4590, 
which  requires  Farm  Credit  banks  to 
treat  OFIs  and  FCS  associations 
equitably.  The  FCA  notes  that  the  OFI 
program  has  not  significantly  expanded 
since  1998,  but  many  of  the  same 
complaints  about  disparate  treatment  by 
Farm  Credit  banks  of  OFIs  and  FCS 
associations  have  surfaced  once  again. 
The  FCA  has  decided  to  address  these 
concerns  by  proposing  amendments  to 


§  614.4590  that  would  strengthen 
regulatory  requirements  concerning 
equitable  treatment. 

Fimdamental  differences  between 
OFIs  and  direct  lender  associations 
mean  that  regidations  can  only  require 
Farm  Credit  banks  to  treat  OFIs  and  FCS 
direct  lender  associations  equitably,  but 
not  equally.  The  following  are  some  of 
the  fundamental  differences  between 
these  two  types  of  financial  institutions 
that  preclude  identical  treatment: 

•  OFIs  have  access  to  several  funding 
sources  whereas  direct  lender 
associations  do  not. 

•  FCS  associations  have  invested 
significant  amounts  of  capital  in  the 
funding  bank,  while  most  OFIs  have 
not. 

•  A  direct  lender  association  pledges 
all  of  its  loans  to  the  Farm  Credit  bank, 
whereas  OFIs  do  not. 

•  FCS  associations  are  members  of  a 
cooperative  credit  system  that  shares 
gains  and  losses,  whereas  OFIs  have 
limited  exposure  to  such  losses. 

•  Administrative  costs  for  funding  a 
diren  lender  association  and  an  OFI 
differ  because  OFIs  are  not  required  to 
maintain  a  long-term  commitment  with 
a  System  funding  bank. 

These  fimdamental  differences  mean 
that  OFIs  expose  Farm  Credit  banks  to 
different  credit  risks  and  administrative 
costs  than  direct  lender  associations.  As 
a  result,  some  disparity  in  cost  of  funds 
tiiat  an  FCB  or  ACB  charges  FCS 
associations  and  OFIs  may  be  justified. 
For  this  reason,  §  614.4590  requires  that 
Farm  Credit  banks  treat  OFIs 
comparably,  but  not  identically,  to  FCS 
associations  in  pricing  loans.  In  fact, 
§  614.4590(b)  states  tiiat  the  total 
charges  that  an  FCB  or  ACB  assesses  an 
OFI  through  capitalization 
requirements,  interest  rates,  and  fees 
shall  be  comparable  to  the  charges  that 
the  same  Farm  Credit  bank  imposes  on 
its  direct  lender  associations.  This 
regulation  also  specifies  that  any 
variation  in  the  overall  funding  costs , 
that  the  same  FCS  funding  bank  charges 
OFIs  and  direct  lender  associations 
must  be  attributed  to  differences  in 
credit  risk  and  administrative  costs  to 
the  bank. 

The  current  regulation,  however,  does 
not  require  Farm  Credit  banks  to  explain 
and  justify  variations  in  the  cost  of 
funds  to  existing  OFIs  and  OFI 
applicants.  As  a  result,  it  is  difficult  to 
ascertain  whether  Farm  Credit  banks  are 
pricing  credit  comparably  for  OFIs  and 
FCS  associations,  as  §  614.4590(b) 
requires.  Commercial  bank  commenters 
have  repeatedly  asked  the  FCA  to 
resolve  this  problem  by  requiring  Farm 
Credit  banks  to  disclose  to  OFIs  how 
they  price  funding  for  both  OFIs  and 


associations.  In  1998,  we  reasoned  that 
disclosing  such  pricing  information  was 
uimecessary  because  the  regulation  did 
not  compel  Farm  Credit  banks  to  charge 
identical  rates  to  OFIs  and  System 
associations.  1*  The  comments  that  we 
received  during'this  rulemaking  have 
persuaded  us  to  propose  a  change  on 
this  issue.  Disclosing  pricing 
information  will  make  the  OFI  program 
more  transparent  and  address  concerns  > 
by  existing  and  potential  OFIs  that  they 
are  not  treated  fairly.  The  FCA  hopes 
that  this  change  will  attract  more 
agricultural  lenders  to  this  program  and, 
therefore,  make  affordable  credit  more 
available  for  farmers,  ranchers,  and 
other  eligible  rural  residents. 

The  FCA  plans  to  achieve  this 
objective  by  proposing  to  add  two  new 
provisions  to  §614,4590.  Proposed 
§  614.4590(c)  would  require  each  FCB  or 
ACB  to  provide  any  OFI  or  OFI 
applicant,  upon  request,  a  copy  of  its 
policies,  procedures,  loan  underwriting 
standards,  and  pricing  guidelines  for 
OFIs.  This  provision  would  also  specify 
that  the  pricing  guidelines  must  identify 
the  specific  components  that  make  up 
the  cost  of  funds  for  OFIs  and  the 
amount  of  these  components  in  basis 
points.  We  believe  this  requirement  is 
consistent  with  the  information  that  is 
available  to  the  associations,  and  is 
analogous  to  EIR  disclosures  that 
associations  provide  to  retail  borrowers. 

Proposed  §  614.4590(d)  would  require 
each  FCB  or  ACB  to  explain  in  vmting 
the  reasons  for  any  variation  in  the 
overall  funding  costs  it  charges  OFIs 
and  FCS  associations  if  such 
information  is  requested  by  an  OFI  or 
OFI  applicant.  This  provision  would 
require  a  Farm  Credit  bank  to  compare 
the  costs  that  it  charges  OFIs  and  FCS 
associations  as  groups  or,  if  possible, 
variations  between  groups  of  OFIs  and 
FCS  associations  that  are  of  a  similar 
size.  However,  proposed  §  614.4590(d) 
would  expressly  prohibit  System 
funding  banks  from  disclosing  financial 
or  confidential  information  about 
individual  FCS  associations.  Such 
information  is  confidential  and 
proprietary  information  affecting  the 
bank  and  its  other  customers  and, 
therefore,  it  cannot  be  disclosed  to  OFIs. 

The  FCA  also  proposes  a  conforming 
amendment  to  §  614.4540(c)  that  would 
require  each  FCB  or  ACB  to  establish 
objective  policies,  procedures,  pricing 
guidelines,  and  loan  underwriting 
standards  for  determining  the 
creditworthiness  of  each  OFI  applicant. 
Currently,  §  614.4540(c)  does  not 
mention  procedures  or  pricing 
guidelines. 


'<See63  FR  35541  (July  7.  1998). 
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The  proposed  rule  does  not  require 
Farm  Credit  banks  to  pay  dividends  or 
patronage  to  iheir  OFIs.  It  is  not 
appropriate  in  this  instance  for  FCA 
regulations  t<^  impose  business  practices 
on  PCS  instittitions  in  the  absence  of  a 
compelling  si  iety  and  soundness 
reason. 

The  propos  ed  amendments  to 
§  614.4590  sh  ould  ensure  that  Farm 
Credit  banks  leat  their  OFIs  and 
associations  <  quitably.  If  information 
that  a  Farm  C  redit  baiik  discloses  about 
how  it  prices  funding  for  OFIs  and  FCS 
associations  (  ontinues  to  raise  concerns 
about  equitab  le  treatment,  an  OFI  or  OFI 
applicant  coi  Id  pursue  this  matter  with 
the  FCA  Omt  udsman. 
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identities  confidential  shields  them 
from  unwanted  marketing  solicitations 
or  publicity  involving  their  personal 
financial  business.  In  contrast,  OFIs 
could  benefit  from  the  disclosure  of 
their  identity  because  it  could  make 
prospective  retail  borrowers  aware  of  '     i 
other  credit  options. 
.    We  received  33  comments  about  the 
disclosure  of  OFI  identities.  Twenty-five 
(25)  comments  on  this  issue  came,  from 
commercial  banks  or  their  trade 
associations;  two  comments  were 
received  from  a  non-bank  entity  and  an 
OFI,  while  six  comments  came  from 
Farm  Credit  banks  and  associations. 
Reaction  was  mixed,  and  neither 
commercial  banks  nor  System 
institutions  took  unified  positions  on 
this  issue.  Most  commenters  believe  that 
there  is  no  valid  justification  to  prohibit 
or  otherwise  restrict  Farm  Credit  banks 
from  disclosing  the  names  of  thefr  OFIs. 
These  commenters  assert  that 
disseminating  this  information 
promotes  the  OFI  program  and  informs 
farmers,  ranchers,  and  rural 
homeowners  of  their  other  credit 
options.  These  commenters  also  believe 
that  the  FCA  regulations  should  treat 
FCS  associations  and  OFIs  the  same 
when  it  comes  to  disclosing  their 
identities  to  the  public.  However,  other 
commenters  opposed  the  disclosure  of 
identifying  information  about  OFIs  to 
the  public.  These  commenters  believe 
that  requiring  such  disclosures  are  an 
unwarranted  intrusion  by  the  FCA  into 
private  business  transactions.  Other 
commenters  expressed  the  view  that 
OFIs  should  advertise  for  customers  if 
they  want  to  expand  market  penetration, 
rather  than  relying  on  Farm  Credit 
banks  to  inform  potential  borrowers  of 
their  other  credit  options.  Some 
commenters  suggested  a  compromise 
that  would  allow  Farm  Credit  banks  to 
disclose  only  the  identities  of  OFIs  that 
consent. 

The  FCA  proposes  a  new  rule, 
§  614.4595,  which  would  allow  Farm 
Credit  banks  to  disclose  to  the  public 
the  names,  addresses,  telephone 
numbers,  and  Internet  Web  site 
addresses  of  those  OFIs  that  consent  in 
writing.  The  proposed  regulation  also 
requfres  each  Farm  Credit  bank  to  adopt 
policies  and  procedures  for:  (1) 
Obtaining  and  maintaining  the  consent 
of  its  OFIs;  and  (2)  disclosing  this 
information  to  the  public.  Similarly,  the 
financial  statements  of  Farm  Credit 
banks  should  disclose  the  identity  of  an 
OFI  only  with  its  consent.  The  FCA 
believes  that  this  regulatory  approach 
empowers  each  OFI  to  make  the 
decision  whether  disclosure  of  its  name, 
address,  telephone  number,  and  Web 


site  address  to  the  public  is  in  its  best 
interest. 

7.  Associations  Acting  as  Farm  Credit 
Bank  Agents 

Both  System  and  non-System 
commenters  suggested  that  FCS 
associations  could  serve  as  an  effective 
conduit  for  funding  OFIs.  These 
conunenters  pointed  out  that 
associations  often  have  established 
relationships  with  local  OFIs  and  other 
commercial  lenders.  In  many  cases.  FCS 
associations  and  existing  and  potential 
OFIs  already  have  entered  into  joint 
financing  arrangements  for  common 
borrowers. 

The  Act  allows  only  Farm  Credit 
banks  that  operate  under  title  I  of  the 
Act.  not  FCS  associations,  to  establish 
funding  and  discount  relationships  with 
OFIs.  However,  section  1.5(18)  of  the 
Act  allows  a  Farm  Credit  bank  to 
delegate  to  associations  such  functions 
as  the  bank  deems  appropriate. 
Similarly,  section  2.2(19)  of  the  Act 
allows  a  direct  lender  association  to 
perform  functions  delegated  to  it  by  its 
funding  bank.  We  believe  that  this 
authority  allows  FCS  associations  to  act 
as  point-of-contact  or  servicing  agents 
for  the  Farm  Credit  bank  in  its  lending 
relationship  with  its  OFIs. 

While  associations  could  not  directly 
fund  OFIs,  they  could  help  make  this 
program  more  successful  by  acting  as 
intermediaries  or  servicing  agents  on 
loems  from  the  Farm&edit  banks  to 
OFIs.  Such  arrangements  could  help 
promote  new,  and  support  existing, 
local  relationships  between  the 
associations  and  potential  and  existing 
OFIs.  Origination  and  servicing  fees 
earned  by  the  associations  as  agents  for 
the  banks  can  also  serve  to  increase  the 
associations'  earnings  potential.  Such 
arrangements  could  also  serve  to  reduce 
the  servicing  costs  for  smaller  OFIs.  A 
precedent  for  this  approach  is  that  FCS 
associations  acted  as  servicing  agents  on 
loans  that  the  former  regional  banks  for 
cooperatives  made  to  small,  local, 
farmer  cooperatives.  In  this  capacity. 
FCS  associations  provided  efficient  and 
effective  loan  administration  for  the 
banks  on  loans  they  could  have  made 
themselves. 

Agreements  between  the  parties  can 
establish  these  arrangements  and, 
therefore,  no  new  regulation  is 
necessary.  The  FCA  Board  supports 
associations  serving  as  agents  for  the       * 
Farm  Credit  banks  in  establishing  and 
maintaining  funding  relationships 
between  Farm  Credit  banks  and  existing 
or  new  OFIs. 
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8.  "Similar  Financial  Assistance"  for 
OHs 

Section  1.7(b)(1)  of  the  Act  expressly 
authorizes  Farm  Credit  banks  to  "extend 
other  similar  financial  assistance"  to 
both  OFIs  and  FCS  associations  that 
extend  short-  and  intermediate-term 
credit  to  their  customers.  Several 
commenters  asked  us  to  clarify  exactly  v 
what  constitutes  "similar  financial 
assistance."  Similar  financial  assistance 
includes  lease  financing,  the  issuance  of 
guarantees,  surety  bonds,  and  the 
issuance  of  standby  letters  of  credit. 
These  all  are  services  that  Farm  Credit 
banks  routinely  provide  to  their  direct 
lender  associations  and;  therefore,  they 
are  also  acceptable  forms  of  financial 
assistance  that  Farm  Credit  banks  may 
offer  thefr  OFIs.  Our  explanation  is 
consistent  with  guidance  that  we 
previously  offered  Farm  Credit  banks  on 
this  issue.  At  this  time,  no  regulatory 
amendment  is  necessary  to  clarify  the 
meaning  of  "similar  financial 
assistance"  in  section  1.7(b)(1)  of  the 
Act. 

9.  Establishment  of  OFI  Lending  Limits 

In  1998,  former  §"614.4565  was 
repealed,  which  imposed  a  lending  limit 
on  the  amoimt  of  credit  that  any  OFI 
could  extend  to  a  single  credit  risk  with 
FCS  funds.  At  the  time,  we 
acknowledged  that  certain  OFIs  would 
remain  subject  to  lending  limits  that 
their  primary  regulator  imposes  under 
applicable  Federal  or  state  law.  The 
preamble  to  the  final  rule  stated  that  we 
expect  each  Farm  Credit  bank  to 
prudently  manage  risk  exposures  to 
concentrations  in  OFI  loan  portfolios 
through  underwriting  standards  and  the 
general  financing  agreements  (GFAs) 
executed  with  the  OFIs.  16 

After  the  FCA  repealed  former 
§  614.4565.  some  Farm  Credit  banks 
considered  imposing  a  lending  limit  on 
both  FCS  associations  and  OFIs  that  is 
lower  than  the  lending  limit  that:  (1) 
Section  614.4353  establishes  for  System 
direct  lender  associations;  and  (2) 
Federal  or  state  laws  place  on 
depository  institutions.  During  this 
rulemaking,  two  commenters  asked  us 
to  enact  a  new  regulation  that  would 
forbid  Farm  Credit  banks  from  imposing 
a  lending  limit  on  OFIs  that -is  lower 
than  the  limit  established  by  applicable 
Federal  or  state  law.  The  FCA  declines 
this  request  because  it  is  inconsistent 
with  safety  and  soundness.  Each  Farm 
Credit  bank  may  establish,  by 
underwriting  standards  and  GFAs, 
limits  on  its  exposure  to  concentrations 
in  the  loan  portfolios  of  both  FCS 


i«See  63  FR  36541,  36545  (July  7,  1998). 


associations  and  OFIs  that  are  more 
stringent  than  lending  limits  imposed 
by  statute  or  regulation,  as  long  as  it 
does  not  favor  FCS  associations  over 
OFIs. 

10.  Eligible  Collateral  Pledged  To 
Support  an  OFI's  Discounting 
Arrangements  With  a  Farm  Credit  Bank 

Currently,  §  614.4570  requires  a 
secured  lending  relationship  between 
each  Farm  Credit  bank  and  every  OFI. 
Under  §  614.4570(b)(2),  each  FCB  or 
ACB  must  perfect  its  secimty  interest  in 
any  and  all  obligations  and  the  proceeds 
thereunder  that  the  OFI  pledges  as 
collateral,  in  accordance  with  applicable 
state  law.  Additionally,  §  614.4570(c) 
allows  each  FCB  and  ACB  to  require  its 
OFIs  to  pledge  supplemental  collateral 
to  support  the  lending  relationship. 

These  commenters  asked  the  FCA  to 
amend  §  614.4570(b)  so  OFIs  could 
pledge  long-term  agricultural  mortgage 
loans  as  primary  collateral  to  thefr  FCS 
funding  bank.  According  to  the 
commenters,  this  approach  would 
provide  OFIs  with  an  additional  source 
of  funding  for  agricultiual  mortgages. 

The  FCA  denies  this  request  because 
it  is  incompatible  with  section  1.7(b)  of 
the  Act,  which  requfres  OFIs  to  use 
funds  from  a  Farm  Credit  bank  only  for 
the  purpose  of  extending  short-  and 
intermediate-term  credit  to  eligible 
borrowers  for  authorized  purposes 
imder  section  2.4(a)  and  (b)  of  the  Act. 
OFIs  may,  however,  pledge  agriciUtural 
mortgages  to  Farm  Credit  banks  as 
supplemental,  but  not  primary, 
collateral  imder  §  614.4570(c). 

Section  614.4570(c)  requires  each  FCB 
and  theL  ACB  to  develop  policies  and 
loan  underwriting  standards  that 
establish  uniform  and  objective 
requirements  for  determining  the  need 
and  amount  of  supplemental  collateral 
or  other  credit  enhancements  that  each 
OFI  must  pledge  to  its  System  funding 
bank  as  a  condition  for  obtaining  credit. 
The  amoimt,  type,  and  quality  of 
supplemental  collateral  or  other  credit 
enhancements  specified  by  such 
policies  and  procedures  must  be 
proportional  to  the  level  of  risk  that  the 
OFI  poses  to  the  System  funding  bank. 
Provisions  in  the  GFA  or  the  security 
agreement  govern  collateral  pledged  by 
each  OFI  to  its  System  funding  bank. 

11.  Improving  the  Relationship  Between 
Farm  Credit  Banks  and  OFIs 

Several  commenters  offered  various 
suggestions  for  improving  the 
relationship  between  Farm  Credit  banks 
and  prospective  and  existing  OFIs. 
These  suggestions  are  confidence- 
building  measures  that  will  attract  more 
OFIs  to  rely  on  Farm  Credit  banks  as  a 


source  of  funding  and  liquidity.  These 
ideas  could  improve  relations  between 
existing  OFIs  and  thefr  funding  banks 
and  encourage  prospective  OFIs  to 
establish  funding  and  discoimt 
relationships  with  Farm  Credit  banks. 

New  regulations  or  policies 
promulgated  by  the  FCA  are  not 
required  to  implement  these  ideas  for 
improving  the  OFI  program.  Instead, 
these  suggestions  request  Farm  Credit 
banks  to  take  the  initiative  and  reach 
out  to  existing  and  prospective  OFIs. 
The  FCA  uses  this  opportunity  to 
convey  the  commenters'  ideas  to  Farm  • 
Credit  banks  and  provide  them  with 
guidance  about  measures  that  could 
make  this  program  more  appealing  to 
OFIs.  The  FCA  encourages  Farm  Credit 
banks  to  develop  internal  programs  and 
initiatives  that: 

a.  Establish  outreach  programs  for 
contacting  prospective  OFIs  and 
providing  them  with  information  about 
the  bank's  services; 

b.  Routinely  publish  updated 
information  about  its  products  and 
services  for  OFIs,  and  its  underwriting 
standards,  funding  terms  and 
conditions,  and  pricing  guidelines  for 
OFI  loans; 

c.  Allow  OFI  representatives  to 
observe  meetings  of  the  bank's  board  of 
directors; 

d.  Promote  better  communication 
through  roundtable  discussions,  focus 
groups,  and  public  discussions  that 
bring  OFIs,  associations,  and  other 
interested  parties  together  to  discuss 
issues  of  mutual  interest; 

e.  Work  with  OFIs  to  identify  and 
remove  administrative  barriers  that 
hinder  OFI  access; 

f.  Allow  FCS  associations  to  act  as 
intermediaries  and  servicing  agents  on 
extensions  of  credit  from  the  funding 
bank  to  OFIs,  as  discussed  earlier;  and 

g.  Identify  best  practices  for  OFIs. 
The  FCA  is  strongly  committed  to  the 

success  of  the  OFI  program.  OFIs  are  an 
important  component  of  the  mission  of 
Farm  Credit  banks  to  finance 
agriculture.  By  adopting  the  internal 
programs  and  initiatives  described 
above.  Farm  Credit  banks  can  attract 
more  OFIs  to  rely  on  the  FCS  as  a  soiut:e 
for  funding  and  liquidity  which,  in  turn, 
will  provide  eligible  fanners,  ranchers, 
aquatic  producers  and  harvesters,  farm- 
related  businesses,  and  nu^ 
homeowners  with  more  plentiful  and 
affordable  credit,  as  Congress  intended. 
The  FCA  may  provide  additional 
guidance  to  Farm  Credit  banks  about 
improving  the  OFI  program  through 
bookletters,  informational  memoranda, 
and  the  Office  of  the  Ombudsman. 
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PCAs  and  agricultural  credit 
associations  to  purchase,  as 
investments,  notes,  conditional. sale 
contracts,  and  obligations  that  evidence 
the  sale  of  the  items,  described  above  to 
farmers  and  ranchers. 

The  authority  to  purchase  Farmers' 
notes  derives  from  section  2.2(10)  of  the 
Act,  which  permits  certain  associations 
to  invest  their  funds  as  may  be  approved 
by  their  funding  bank  under  FCA 
regulations.  Because  Farmers'  notes  are 
investments,  the  regulation  places  a 
portfolio  cap  of  15  percent  and  a 
concentration  limit  of  50  percent  of 
capital  and  surplus  on  association 
investments  in  Farmers'  notes. 
Additionally,  §  615.5172(d)  requires 
participating  dealers  and  cooperatives  to 
endorse  Farmers'  notes  that  they  sell  to 
these  associations  with  full  recourse. 
The  full  recourse  requirement  is 
designed  as  a  credit  enhancement, 
which  is  consistent  with  the  treatment 
of  Farmers'  notes  as  investments. 
Finally,  the  existing  regulation  requires 
associations  to  contact  those  notemakers 
who  meet  their  credit  underwriting 
standards,  and  encourage  them  to 
become  FCS  borrowers. 

The  Farmers'  notes  regulation  has 
become  outmoded.  The  FCA  proposes 
substantial  revisions  to  §615.5172  that 
should  reinvigorate  this  program.  The 
proposed  revisions  should  enable  this 
program  to  evolve  as  agricultural  credit 
markets  continually  change,  so  that  FCS 
associations  can  help  non-System 
lenders  meet  the  credit  needs  of  farmers. 
However,  the  purpose  of  this  program 
remains  the  same,  namely  that  FCS 
associations  will  continue  to  provide 
funding  and  liquidity  to  other 
agricultural  creditors. 

The  FCA  proposes  four  major  changes 
to  the  Farmers'  notes  regulation  so  that 
this  program  will  be  more  responsive  to 
the  needs  of  Qther  creditors  and  their 
customers.  First,  all  entities  that 
routinely  extend  agricultural  or  aquatic 
credit  in  the  normal  course  of  their 
business  may  participate  in  this 
program.  In  the  past,  this  program  was 
restricted  to  private  dealers  and 
cooperatives.  Now,  merchants  and  all 
types  of  creditors  will  be  able  to  sell 
Farmers'  notes  to  FCS  associations. 
Second,  the  FCA  proposes  to  expand 
this  program  to  long-term  loans.  Third, 
all  FCS  direct  lenders  may  now  invest 
in  Farmers'  notes,  whereas  this  program 
was  previously  limited  to  FCS 
associations  that  had  only  short-  and 
intermediate-term  lending  authorities. 
Fourth,  FCS  associations  will  be 
allowed  to  invest  in  notes  from  aquatic 
producers  and  harvesters  and  farm- 
related  businesses.  All  these  proposed 


changes  are  reflected  in  proposed 
§  615.5172(a)  and  (b). 

Other  provisions  of  the  proposed  rule 
ensure  that  FCS  direct  lender 
associations  continue  to  treat  Farmers' 
notes  as  investments.  Several  provisions 
of  the  proposed  rule  contain  various 
requirements  that  are  designed  to 
enhance  the  credit  quality  of  Farmers' 
ilotes.  For  example,  proposed 
§  615.5172(b)  reaffirms  that  FCS 
associations  may  invest  in  Farmers' 
notes  that  are  secured  by  specified 
collateral  that  the  underlying  debtor 
pledges  to  creditors.  The  FCA  also 
proposes  to  retain  the  15-percent 
portfolio  cap  and  the  50-percent 
concentration  limit  in  §  615.5172(c).  All 
proposed  revisions  to  §615.51 72(c) 
would  either  conform  this  provision  to 
amendments  in  §  615.5172(a)  and  (b)  or 
are  stylistic  changes  that  enhance  the 
clarity  of  this  regulation.  Current 
§  615.5172(d)  requires  the  seller  to 
endorse  all  Farmers'  notes  with  full 
recourse.  The  FCA  proposes  to  update 
this  requirement  by  allowing  other  types 
of  credit  enhancements,  such  as 
guarantees,  insurance,  reserves  of  cash 
or  marketable  seciu-i^es,  subordinated 
interests,  or  a  combination  of  such 
credit  enhancements  that  would 
adequately  cover  the  principal  amount 
of  the  association's  investment  in 
Farmers'  notes. 

The  piupose  of  the  portfolio  cap,  the 
concentration  limit,  and  the  credit 
enhancements  in  proposed 
§  615.5172(d)  is  to  ensure  that  Farmers' 
notes  are  treated  as  investments.  FCS 
associations  are  credit  cooperatives,  and 
the  portfolio  cap  and  concentration 
limit  ensure  that  most  assets  in 
association  portfolios  are  loans  to 
members.  The  full  recourse  requirement 
and  the  other  credit  enhancements  in 
§  615.5172(d)  lessens  the  credit  risk  that 
FCS  associations  assiune  from  Farmers' 
notes. 

The  FCA  proposes  to  delete  the 
provision  in  §615.5172  that  currently 
requires  associations  to  contact  the 
farmers  or  ranchers  who  are  indebted  on 
these  Farmers'  notes,  and  encourage 
them  to  become  FCS  borrowers.  This 
requirement  may  be  an  impediment  to 
the  success  of  the  Farmers'  notes 
program.  Other  creditors  may  be 
reluctant  to  sell  Farmers'  notes  to  FCS 
associations  as  long  as  the  regulation 
requires  such  associations  to  lure  away 
their  customers. 

The  proposed  revisions  to  the 
Farmers'  notes  regulation  would  give 
the  System  a  greater  role  in  providing 
funding  and  liquidity  to  those  who 
extend  credit  to  agriculture  during  the 
normal  course  of  business.  The  Farmers' 
notes  program  complements  the  OFI 
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program.  Farm  Credit  banks  provide 
funding  and  liquidity  to  OFIs,  whereas 
FCS  direct  lender  associations  provide 
these  services  through  the  Farmers' 
notes  program.  In  both  programs,  the 
FCS  acts  as  a  source  of  funding  and 
liquidity  to  agricultural  creditors  who 
need  these  services  so  they  can  meet  the 
credit  needs  of  their  customers.  As  a 
result,  the  System  fulfills  its  mission  to 
finance  agricultiue  and  related  activities 
in  rural  America,  as  Congress  intended. 
From  the  FCA's  perspective,  agricultiire 
benefits  when  System  and  non-System 
lenders  cooperate  to  make  affordable 
credit  more  available  for  farmers, 
ranchers,  aquatic  producers  and 
harvesters,  farm-related  businesses,  and 
nu"al  homeowners. 

IV.  Capital  Risk  Weighting 

We  have  previously  interpreted  our 
legulations  as  requiring  funding  banks 
to  risk  weight  loans  to  OFIs  at  100 
percent.  In  contrast,  existing. 
§615.5210(f)(2)(ii)(I)  allows  Farm  Credit 
banks  to  risk  weight  loans  to  System 
associations  at  20  percent.  This  means 
Farm  Credit  banks  currently  hold  more 
capital  (at  a  minimum)  for  loans  to  OFIs 
than  loans  to  System  associations, 
which  in  many  cases  have  similar 
structures  and  financial  conditions  as 
OFIs. 

The  ANPRM  acknowledged  that  many 
OFIs.  particularly  commercial  banks  or 
their  affiliates  might  pose  no  greater  risk 
to  their  FCS  funding  bank  than  System 
associations.  However,  unregulated  non- 
bank  OFIs  could  expose  their  System 
funding  bank  to  greater  risk  than  FCS 
associations  and  regulated  OFIs.  The 
preamble  to  the  ANPRM  explained,  in 
detail,  the  risk-reducing  features  of  FCS 
associations  that  justified  a  20-percent 
risk  weighting.'^ 

Furthermore,  as  the  preamble  to  the 
ANPRM  observed,  the  risk-weighting 
categories  in  the  FCA's  capital 
regulations  are  patterned  after  the  risk- 
weighting  categories  in  the  1988  Basel 
Accord,  which  the  other  Federal  bank 
regulatory  agencies  adopted  and  applied 
to  all  depository  institutions.  As  a 
result,  many,  but  not  all,  OFIs  have  the 
same  risk-reducing  features  as  FCS 
associations.  The  ANPRM  asked  several 
questions  about  whether  and  how  we 
should  amend  our  capital  regulations  to 
address  the  risk  weighting  of  OFI  loans 
by  Farm  Credit  banks. 

We  received  38  comments  on  this 
issue  during  the  ANPRM  comment 
period  and  as  part  of  the  public  meeting 
testimony  from  28  commercial  banks, 
two  non-bank  entities  and  OFIs,  five 
Farm- Credit  banks,  and  two 


associations.  The  overwhelming 
majority  of  the  commenters  supported 
the  concept  of  differentiating  the  risk 
weighting  of  OFI  loans  based  on  the 
structiire  and  risk-mitigating 
characteristics  of  the  OFIs.  Under  this 
approach,  OFIs  that  are  Federal-  or 
state-regulated  depository  institutions  or 
their  affiliates  would  be  risk-weighted  at 
20  percent,  while  unregulated  non-bank 
OFIs  might  be  risk  weighted  at  a  higher 
percentage.  One  imregulated  OFI 
opposed  any  change  to  the  risk 
weighting  of  OFI  loans  by  Farm  Credit 
banks.  Three  commenters,  including 
two  FCBs,  suggested  that  Farm  Credit 
banks  apply  the  same  risk  weight  to  all 
OFI  and  FCS  association  loans. 

The  FCA  proposes  amendments  to 
§  615.5210  that  would  permit  Farm 
Credit  banks  to  risk  weight  their  loans 
to  OFIs  that  are  Federal-  or  state- 
regulated  depository  institutions,  or 
their  affiliates,  at  20  percent.  Under  this 
proposal.  Farm  Credit  banks  would 
continue  to  risk  weight  loans  to  OFIs 
that  are  unregulated,  or  exhibit  a  higher 
risk  profile  at  either  50  or  100  percent, 
depending  on  certain  factors,  which  are 
explained  below.  Although  we  received 
no  conunents  about  how  to  risk  weight 
Farmers'  notes,  the  proposed  rule  would 
establish  similar  risk  weights  for  these 
investments. 

The  proposed  rule  would  establish  a 
20-percent  risk  weighting  for  OFIs  or 
Farmers'  notes  sold  by  entities  that  are 
either:  (1)  An  equivalent  to  an  OECD  ^^ 
bank  (Federal-  or  state-regulated 
depository  institution);  (2)  subsidiaries 
of  OECD  equivalent  banks  or  bank 
holding  companies  and  cany  full 
guarantees  from  such  parent  entities;  or 
(3)  an  institution  that  carries  one  of  the 
three  highest  ratings  from  a  nationally 
recognized  statistical  rating  organization 
(NRSRO).i« 

Additional  criteria  for  a  20-percent 
risk  weighting  is  that  the  obligation 
must  have  full  recoiu-se  or  another  form 
of  credit  enhancement.  Under 
§  614.4570(a).  OFIs  must  pledge  full 


"  See  65  FR  2 1 1 5 1  (April  20,  2000). 


'"OECD  means  the  group  of  countries  that  are  full 
members  of  the  Organization  for  Economic 
Cooperation  and  Development,  regardless  of  entry 
date,  as  well  as  countries  that  have  concluded 
special  lending  arrangements  with  the  International 
Monetary  Fund's  General  Arrangement  to  Borrow, 
excluding  any  country  that  has  rescheduled  its 
external  .sovereign  debt  within  the  previous  5  years. 
For  purposes  of  United  States  banking  operations, 
all  Federally  regulated  depository  institutions  are 
considered  the  equivalent  of  OECD  banks. 

'^Nationally  recognized  statistical  rating 
organization  means  an  entity  recognized  by  the 
Division  of  Market  Regulation  of  the  Securities  and 
Exchange  Commission  (or  any  successor  Division) 
(Commission)  as  a  nationally  Recognized  statistical 
rating  organization  for  various  purposes,  including 
the  Commission's  uniform  net  capital  requirements 
for  brokers  and  dealers. 


recourse  on  all  loans  they  fund  or 
discount  with  a  Farm  Credit  bank. 
Proposed  §  615.5172(d)  requires  full 
recoiu-se  or  another  form  of  credit 
enhancement  for  Farmers'  notes  as 
described  in  the  proposed  rule. 

Proposed  §615.5210  would  establish 
a  50-percent  risk  weighting  for  OFIs  or 
Farmers'  notes  sold  by  entities  that:  (1) 
Are  not  OECD  banks  but  otherwise  meet 
similar  capital  and  operational 
standards;  and  (2)  carry  an  investment 
grade  or  higher  NRSRO  rating.  Again, 
full  recourse  or  another  appropriate 
credit  enhancement  is  a  condition  for 
the  50-percent  risk  weighting.  The 
proposed  rule  establishes  a  100-percent 
risk  weighting  for  all  OFIs  and  Farmers' 
notes  that  do  not  qualify  for  the  20- 
percent  or  50-percent  risk  weight 
categories. 

Applying  lower  risk  weightings  for 
OFIs  that  are  considered  less  risky 
would  allow  the  FCBs  to  hold  less 
capital  to  support  such  loans.  This 
approach  is  consistent  with  the 
direction  from  the  proposed  Basel 
Accord  revisions,  which  are  ciurently 
imder  consideration.  Lowering  the 
capital  requirements  for  OFI  loans  will 
lower  the  operating  costs  of  the  OFI 
program  to  Farm  Credit  banks,  which  in 
turn  should  lower  the  cost  of  fimds  to 
OFIs  and  ultimately  reduce  interest 
rates  charged  to  OFI  bonowers.  These 
outcomes  would  advance  the  System's 
public  mission  to  provide  affordable 
credit  on  a  consistent  basis  to 
agricultiu'e  and  rural  America.  Greater 
flexibility  for  the  risk  weighting  of  OFI 
loans  should  provide  the  Farm  Credit 
banks  additional  incentives  to  expand 
their  lending  to  both  existing  and  new 
OFIs. 

V.  Regulatory  Flexibility  Act 

Piusuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.),  the  FCA  hereby  certifies  that  the 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Each  of  the 
banks  in  the  System,  considered 
together  with  its  affiliated  associations, 
has  assets  and  annual  income  in  excess 
of  the  amounts  that  would  qualify  them 
as  small  entities.  Therefore.  System 
institutions  are  not  "small  entities"  as 
defined  in  the  Regulatory  Flexibihty 
Act. 

List  of  Subjects 

12  CFR  Part  614 

Agricultiu«.  Banks,  banking,  Foreign 
trade.  Reporting  and  recordkeeping 
requirements,  Rural  areas. 
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PART  614— UO AN  POLICIES  AND 
OPERATIONS 

1.  The  auth  ority  citation  for  part  614 
continues  to  lead  as  follows: 

Authority:  4 
4106,  and  412f ; 
1.10.1.11.2.0. 
2.15.3.0,3.1. 
4.12.4.12A,  4 
4.14D.  4.14E 
4.27.  4.28.  4.. 3e 
7.6,  7.8.  7.12.  7 
Act  (12  U.S.C. 
2018.2019.  20; 
2093, 2094 
2129,2131.21 
2201. 2202 
2206,  2206a.  2 
2219a.  22l'9b.  ; 
2279a-2,  22791 
2279aa.  22 
233.  101  Stat 


20!  7 


221  2a 


279aa-5) 


II.S.C.  4012a,  4104a.  4104b. 
sees.  1.3,  1.5.  1.6.  1.7.  1.9, 
.2.2.3.2.4,2.10.2.12.2.13. 
3.7,  3.8.  3.10.  3.20,  3.28, 
4.138,4.14.  4. 14A.4.14C. 
4.18A.  4.19.  4.25.  4.26. 
4.37.5.9,5.10,5.17.7.0.7.2. 
13.  8.0,  8.5  of  the  Farm  Credit 
Oil.  2013.  2014.  2015.  2017. 
1.2073,2074.2075,2091. 
2121.2122.2124,  2128, 
1,  2149.  2183.2184.2199, 

2202c.  2202d.  2202e, 
07,2211,2212.2213.2214. 
243.  2244.  2252,  2279a", 
2279C-1,  2279f.  2279f-l. 
sec.  413  of  Pub.  L.  lOO- 
fi68.  1639. 


Subpart  P — f^arm  Credit  Bank  and 
Agricultural  ( Iredit  Bank  Financing  of 
Other  Financ  ng  Institutions 


.14. 4540(c)  to  read  as 
4540  Other  financing 
to  Farm  Credit  Banks 
credit  banks  for 
dischunt,  and  other  similar 


2.  Revise  § 
follows:  §61') 
institution 
and  agricu 
funding, 
financial  assistance 


ac  :ess  i 
iltu  ral 


(c)  Undenx-  -iting  standards.  Each 
Farm  Credit  I  ank  and  agricultural  credit 
bank  shall  esl  ablish  objective  policies, 
procedures,  p  ricing  guidelines,  and  loan 
underwriting  standards  for  determining 
the  creditwor  hiness  of  each  OFI 
applicant.  A  (  opy  of  such  policies  and 
guidelines  sh  ill  be  made  available, 
upon  request  |to  each  OFI  and  OFI 
applicant. 


3,  Revise  § 
follows: 


§614.4550 

A  Farm 
credit  bank 
discounting, 
assistance  to 
However,  a 
agricultural 
discount,  or 
financial  assi 
maintains  its 
than  50 


514.4550  to  read  as 


Pl{  ice  of  discount. 

Crqdit  Bank  or  agricultural 
provide  funding, 
other  similar  financial 
my  OFI  applicant. 
Credit  Bank  or 
c  edit  bank  cannot  fund, 
e  xtend  other  similar 
tance  to  an  OFI  that 
leadquarters,  or  has  more 
perce  nt  of  its  outstanding  loan 


may 

i»r  I 


volume  to  eligible  borrowers  who 
conduct  agricultiaral  or  aquatic 
^operations  in  the  chartered  territory  of 
another  Farm  Credit  bank  unless  it 
notifies  such  bank  in  wo-iting  within  five 
(5)  business  days  of  receiving  the  OFI's 
application  for  financing.  Two  or  more 
Farm  Credit  banks  cannot 
simultaneously  fund  the  same  OFI. 

4.  Revise  §  614.4560(d)  to  read  as 
•  follows: 

§  61 4.4560    Requirements  for  OFI  funding 
relationships. 

***** 

(d)  The  borrower  rights  requirements 
in  part  C  of  title  IV  of  the  Act,  ai^d  the 
regulations  in  subparts  K,  L,  and 
§§614.4516,  614.4517,  614,4518,  and 
614.4519  of  subpart  N  of  part  614  shall 
apply  to  all  loans  that  an  OFI  funds  or 
discounts  through  a  Farm  Credit  Bank 
or  agricultural  credit  bank,  unless  such 
loans  are  subject  to  the  Truth-in- 
Lending  Art,  15  U.S.C.  1601  et  seq. 
***** 

5.  Amend  §  614.4590  by  adding  new 

.  paragraphs  (c)  and  (d)  to  read  as  follows: 

§  61 4.4590    Equitable  treatment  of  OFIs  and 
Farm  Credit  System  associations. 

*****  * 

(c)  Upon  request,  each  Farm  Credit 
Bank  or  agricultural  credit  bank  must 
provide  each  OFI  and  OFI  applicant  a 
copy  of  its  policies,  procedures,  loan 
underwriting  standards,  and  pricing 
guidelines  for  OFIs.  The  pricing 
guidelines  must  identify  the  Specific 
components  that  make  up  the  cost  of 
funds  for  OFIs  and  the  amount  of  these 
components  in  basis  points. 

(d)  Upon  request  of  any  OFI  or  OFI 
applicant,  each  Farm  Credit  Bank  or 
agricultural  credit  bank  must  explain  in 
writing  the  reasons  for  any  variation  in 
the  overall  funding  costs  it  charges  to 
OFIs  and  direct  lender  associations.  The 
written  explanation  must  compare  the 
cost  of  funds  that  the  Farm  Credit  Bank 
or  agricultural  credit  bank  charges  the 
aggregate  of  its  OFIs  and  affiliated  direct 
lender  associations.  When  possible,  the 
written  explanation  shall  compare  the 
costs  of  funding  that  the  bank  charges 
several  OFIs  and  FCS  associations  that 
are  similar  in  size.  However,  the  Farm 
Credit  Bank  or  agricultural  credit  bank 
must  not  disclose  financial  or 
confidential  information  about  any 
individual  FCS  association. 

6.  Amend  part  614,  subpart  P  by 
adding  a  new  §  614.4595  to  read  as 
follows: 

§  61 4.4595    Public  disclosure  about  OFIs. 

A  Farm  Credit  Bank  or  agricultural 
credit  bank  may  disclose  to  members  of 
the  public  the  name,  address,  telephone 


number,  and  Internet  Web  site  address 
of  any  affiliated  OFI  only  if  such  OFI, 
through  a  duly  authorized  officer, 
consents  in  writing.  Each  Farm  Credit  • 
Bank  and  agricultural  credit  bank  must 
adopt  policies  and  procedures  for 
obtaining  and  maintaining  the  consent 
of  its  OFIs  euid  for  disclosing  this 
information  to  the  public. 

PART  615— FUNDING  AND  FISCAL 
AFFAIRS,  LOAN  POLICIES  AND 
OPERATIONS,  AND  FUNDING 
OPERATIONS 

7.  The  authority  citation  for  part  615  . 
continues  to  read  as  follows: 

Authority:  Sees.  1.5,  1.7,  1.10,  1.11.  1.12, 
2.2,  2.3.  2.4.  2.5.  2.12,  3.1,  3.7,  3.11.  3.25,  4.3, 
4.3A,  4.9.  4.14B,  4.25.  5.9,  5.17.  6.20,  6.26, 
8.0.  8.3,  8.4.  8.6,  8.7,  8.8.  8.10,  8.12  pf  the 
Farm  Credit  Act  (12  U.S.C.  2013.  2015,  2018. 
2019.  2020.  2073.  2074,  2075,  2076.  2093. 
2122.  2128.  2132.  2146,  2154.  2154a.  2160, 
2202b.  2211,  2243,  2252,  2278b.  2278b-6, 
2279aa.  2279aa-3.  2279aa-4.  2279aa-6. 
2279aa-7,  2279aa-8.  2279aa-10,  2279aa-12); 
sec.  301(a)  of  Pub.  L.  100-233, 101  Stat.  1568. 
1608. 

Subpart  F— Property,  Transfers  of 
Capital,  and  Other  Investments 

8.  Revise  §615.5172  to  read  as 
follows: 

§615.5172    Investments  by  associations  in 
Farmers'  notes. 

(a)  In  accordance  with  policies 
prescribed  by  the  board  of  directors  of 
the  Farm  Credit  Bank  or  agricultural 
credit  bank  that  funds  it  and  each  direct 
lender  association,  each  direct  lender 
association  may  invest  in  notes,  sales 
contracts,  and  other  similar  obligations 
(hereafter  Farmers'  notes)  that  eligible 
farmers,  ranchers,  producers  and 
harvesters  of  aquatic  products,  and  ■ 
farm-related  businesses  give  to  entities 
that  routinely  extend  credit  in  the 
normal  course  of  their  business. 

(b)  Farmers'  notes  must  be  secured  by: 

(1)  Collateral  of  a  capital  nature  that 
eligible  farmers,  ranchers,  producers 
and  harvesters  of  aquatic  products  use 
in  their  agricultural  or  aquatic 
operations  or  for  their  household  needs; 

(2)  Collateral  of  a  capital  nature  that 
eligible  farm-related  businesses  use  in 
providing  farm-related  services  to 
eligible  farmers  and  ranchers. 

(c)  The  total  amount  that  an 
association  may  invest  in  Farmers' 
notes,  at  any  one  time,  must  not  exceed 
15  percent  of  the  balance  of  its  loans 
outstanding  at  the  close  of  the 
association's  preceding  fiscal  year.  In 
addition,  the  total  amount  that  an 
association  may  carry  as  investments  in 
Farmers'  notes  originated  by  any  one 
selling  entity  must  not  exceed  50 
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percent  of  the  association's  capital  and  , 
surplus. 

(d)  All  Farmers'  notes  in  which  an 
association  invests  shall  have  at  least 
one  or  a  combination  of  the  following 
credit  enhancements: 

(1)  The  selling  entity  must  endorse 
these  Farmers'  notes  with  full  recourse; 

(2)  A  guarantee  by  a  creditworthy 
third  party  covers  the  full  principal 
amoimt  of  the  Farmers'  note; 

(3)  Acceptable  insurance  covers  the 
principal  amount  of  each  Farmers'  note; 

(4)  The  selling  entity  or  a  third  party 
maintains  a  reserve  of  cash  or 
marketable  securities  in  an  amount  that 
equals  or  exceeds  10  percent  of  the 
principal  amount  of  each  Farmers'  note; 

(5)  "The  selling  entity  or  a  third  party 
holds  a  subordinated  interest  that  equals 
or  exceeds  10  percent  of  the  principal 
amount  of  each  Farmers'  note;  or 

(6)  The  entire  principal  amount  of  the 
Farmers'  notes  is  covered  by  a 
combination  of  credit  enhancements 
listed  in  this  section. 

Subpart  H— Capital  Adequacy 

9.  Amend  §  615.5210  by  adding  new 
paragraphs  (f)(2)(ii)(M)  and  (N); 
(f)(2)(iii)(C);  and  (f)(2)(iv)(E)  and  (F)  to 
read  as  follows: 

§  61 5.521 0    Computation  of  the  permanent 
capital  ratio. 

***** 

(f)  *  *  * 
'     (2)  *  *  * 

(ii)  *  *  * 

(M)  Claims  on  other  financing 
institutions  provided  that: 

[1)  The  other  financing  institution 
qualifies  as  an  OECD  bank  or  it  is 
owned  and  controlled  by  an  OECD  bank 
that  guarantees  the  claim,  or 

[2)  The  other  financing  institution  has 
a  rating  in  one  of  the  highest  three 
investment-grade  rating  categories  from 
a  NRSRO  or  the  claim  is  guaranteed  by 
a  parent  company  with  such  a  rating, 
and 

[3)  The  other  financing  institution  has 
endorsed  all  obligations  it  pledges  to  its 
funding  Farm  Credit  bank  with  full 
recourse. 

(N)  Investments  in  Farmers'  notes 
that: 

[1)  Provide  the  Farm  Credit  System 
direct  lender  association  full  recourse 
against  a  seller  or  has  other  acceptable 
credit  enhancements  specified  in 
§615.51 72(d),  and 

[2)  Are  guaranteed  by  an  OECD  bank 
or  other  institution  that  qualifies  for  a 
20-percent  risk  weight  under  this 
section,  or 

[3)  Are  sold  by  entities  that: 

(i)  Are  rated  in  one  of  the  highest 
three  investment-grade  rating  categories 


from  a  NRSRO  or  the  investment  is 
guaranteed  by  a  parent  company  with 
such  a  rating.  If  the  entity  has  more  than 
one  NRSRO  rating  the  lowest  rating 
shall  apply. 

[ii]  Maintain  capital  to  total  assets  of 
at  least  9  percent. 

(iii)  *  *  * 

(C)  Claims  on  other  financing 
institutions  that: 

(1)  Are  not  covered  by  the  provisions 
of  paragraph  (f)(2)(ii){M)  of  this  section, 
but  otherwise  meet  similar  capital,  risk 
identification  and  control,  and 
operational  standards,  or 

[2)  Carry  an  investment-grade  or 
higher  NRSRO  rating,  and 

(J)  The  other  financing  institution  has 
endorsed  all  obligations  to  its  Farm 
Credit  funding  bank  with  full  recourse. 

(D)  Investments  in  Farmers'  notes 
that: 

[1)  Provide  the  Farm  Credit  System 
direct  lender  association  full  recourse 
against  a  seller  or  has  other  acceptable 
credit  enhancements  specified  in 

§  615.5172(d),  and 

(2)  The  seller  is  not  covered  by  the 
provisions  of  paragraph  N  (20-percent 
risk  weight),  but  otherwise  meets 
similar  capital,  risk  identification  and 
control,  and  operational  standards,  or 

(5)  The  credit  provider  carries  an 
investment-grade  or  higher  NRSRO 
rating. 

(iv)  *  *  * 

(E)  Claims  on  other  financing    ■ 
institutions  that  do  not  otherwise 
qualify  for  a  lower  risk  weight  category* 
under  this  section. 

(F)  Investments  in  Farmers'  notes  that 
do  not  otherwise  qualify  for  a  lower  risk 
weight  under  this  section. 
***** 

Dated:  August  6.  2003,  ' 

Jeanette  C.  Brinkley, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  03-20360  Filed  8-8-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DocKet  No.  2002-NM-173-ADJ 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747^00,  -400D,  and  -400F 
Series  Airplanes  Equipped  With 
General  Electric  (GE)  or  Pratt  & 
Whitney  (P&W)  Series  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-400,  -400D, 
and  -400F  series  airplanes;  equipped 
with  GE  or  P&W  series  engines.  'This 
proposal  would  require  modifications 
and  functional  tests  of  the  wiring  of  the 
wire  integration  unit  and  the  air  supply 
control  test  unit  (ASCTU)  of  the  engine 
bleed  air  distribution  system.  This 
action  is  necessary  to  prevent 
inadvertent  commanded  shutdown  of 
the  engine  bleed  air  distribution  systems 
due  to  an  erroneous  ASCTU  command. 
Such  a  shutdown  could  cause 
depressurization  of  the  airplane  and 
subsequent  ice  build-up  on  the  engine 
inlets  during  descent,  which  could 
result  in  ingestion  of  ice  into  the 
engine(s)  and  consequent  loss  of  thrust 
on  one  or  more  engines.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
September  25,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
173-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-l  73-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW,,  Renton.  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 
Eiford,  Aerospace  Engineer,  Systems 
and  Equipment  Branch.  ANM-130S, 
FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue.  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6465;  fax  (425)  917-6590. 

SUPPLEMENTARY  INFORMATION: 


47514 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003 / Proposed  Rules 


Comments  Inv  ted 


r? 


Ru  es 


111 


may 


comr  lents 


Interested 
participate  in 
proposed  rule 
written  data 
they  may  desi 
identify  the 
be  submitted 
specified  abov« 
received  on  or 
for  comments, 
considered  bef^ 
proposed  rule, 
in  this  action 
of  the  comments 

Submit 
format: 

•  Organize 
For  example, 
change  the  coir 
request  to 
reference  as 

•  For  each 
change  to  the 
requested. 

•  Include 
data)  for  each 

Comments 
the  overall  regii  1 
environmental 
the  proposed 
submitted  will 
and  after  the  c 
in  the  Rules 
interested 


p<  rsons  i 


tie 


V  ews. 


are  invited  to 
making  of  the 
)y  submitting  such 
or  arguments  as 
Commujiications  shall 

Docket  number  and 
triplicate  to  the  address 
All  communications 
jefore  the  closing  date 
pecified  above,  will  be 
re  taking  action  on  the 
The  proposals  contained 
be  changed  in  light 
received. 

using  the  following 


chan  je 


c  )mments  issue-by-issue, 
a  request  to 
pliance  time  and  a 
the  service  bulletin 
separate  issues. 

,  state  what  specific 
oposed  AD  is  being 


tw  ) 


issue. 


p"i 


jus  tific 


arj 


nle. 


:l(i 


summarizing 
concerned  with 
proposal  will  bi 
Docket. 

Commenters 
acknowledge 
submitted  in 
must  submit  a 
postcard  on  wh 
statement  is 
Docket  Number 
The  postcard  w 
returned  to  the 


mai 


Availability  of  flPRMs 

Any  person  nlay 
NPRM  by  subm  tting 
FAA,  Transport 
ANM-114,  Attention 
2002-NM-173-(M) 
SW.,  Renton.  Wishingt 

Discussion 


The  FAA  has 
one  operator  th<  t 
occasions,  there 
from  all  four  ble  ed 
systems  on  a  M(  del 
Investigation  re'  '< 
incorrect  connections 
wires  to  the  air 
(ASCTU)  that  caused 
erroneous  strut 


cation  (e.g.,  reasons  or 
request. 

specifically  invited  on 
atory,  economic, 
and  energy  aspects  of 

All  comments 
)e  available,  both  before 
sing  date  for  comments. 
Do  :ket  for  examination  by 
perse  ns.  A  report 

e*;h  FAA-public  contact 
the  substance  of  this 
filed  in  the  Rules 


re:ei 


rei  pon 


S3 


vishing  the  FAA  to 
pt  of  their  comments 
se  to  this  action 
If-addressed,  stamped 
ch  the  following 
e:  "Comments  to 
2002-NM-173-AD." 
11  be  date  stamped  and 
:ommenter. 


obtain  a  copy  of  this 
a  request  to  the 
Airplane  Directorate, 
Rules  Docket  No. 
1601  Lind  Avenue, 
on  98055-4056. 


received  a  report  from 

on  two  separate 
was  a  loss  of  airflow 
air 'distribution 
747  series  airplane, 
ealed  that  there  were 

of  certain  jumper 
upply  control  test  unit 

it  to  indicate  an 
)verheat  condition. 


When  the  ASCTU  is  in  the  identified 
configuration,  as  found  in  the  airplane 
incident  above,  it  erroneously  senses  a 
strut  overheat  input.  When  the  ASCTU 
identifies  a  strut  overheat  condition,  the 
ASCTU  will  command  shutdown  of  the 
bleed  air  distribution  systems.  The 
ASCTU  will  identify  a  normal  condition 
instead  of  a  strut  overheat  condition  if 
the  jumper  wires  are  installed  properly. 
Inadvertent  commanded  shutdown  of 
the  engine  bleed  air  distribution  systems 
due  to  an  erroneous  ASCTU  command, 
could  cause  depressurization  of  the 
airplane  and  subsequent  ice  build-up  on 
the  engine  inlets  during  descent,  which 
could  result  in  ingestion  of  ice  into  the 
engine(s)  and  consequent  loss  of  thrust 
on  one  or  more  engines. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-36A2136, 
Revision  1,  dated  January  17,  2002, 
which  describes  procedures  for 
modifications  and  resistance  tests  and 
post-installation  ASCTU  tests  of  the 
wiring  of  the  wire  integration  unit 
(WIU)  and  the  ASCTU  of  the  engine 
bleed  air  distribution  system.  The 
modifications  include  wiring  changes 
between  the  WIU  and  ASCTU,  and 
wiring  changes  to  the  WIU. 

The  Boeing  service  bulletin  specifies 
accomplishment  of  Hamilton 
Sundstrand  Service  Bulletin  36-186, 
dated  March  30,  2001.  The  Hamilton 
Sundstrand  service  bulletin  describes 
procedures  for  modification  of  the 
ASCTU  by  reworking  the  circuit  card 
assemblies  of  the  bleed  controllers. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously. 

Changes  to  14  CFR  Part  39/Effect  on  the 
Proposed  AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  Because  we  have  now 
included  this  material  in  part  39,  we  no 
longer  need  to  include  it  in  each 


individual  AD;  however,  this  AD 
identifies  the  office  authorized  to 
approve  alternative  methods  of 
compliance. 

Work  Hour  Rate  Increase 

We  have  reviewed  the  figures  we  use 
to  calculate  the  labor  rate  to  do  the 
required  actions.  To  account  for  various 
inflationary  costs  in  the  airline  industry, 
we  find  it  appropriate  to  increase  the 
labor  rate  used  in  these  calculations 
from  $60  per  work  hour  to  $65  per  work 
hour.  The  economic  impact  information, 
below,  has  been  revised  to  reflect  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  414 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
70  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  8  work  hours 
per  airplane  to  accomplish  the  proposed 
modifications  and  functional  tests,  and 
that  the  average  labor  rate  is  $65  per 
work  hour.  Required  parts  would  be 
minimal.  Based  on  these  figures,  the 
cost  impact  of  the  proposed 
modifications  on  U.S.  operators  is 
estimated  to  be  $36,400,  or  $520  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003  / Proposed  Rules 


47515 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
U4  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-173-AD. 

Applicability:  Model  747-400,  -400D,  and 
— 400F  series  airplanes;  as  listed  in  Boeing 
Service  Bulletin  747-36A2136,  Revision  1, 
dated  January  17,  2002;  certificated  in  any 
category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  inadvertent  commanded 
shutdown  of  the  engine  bleed  air  distribution 
systems  due  to  an  erroneous  air  supply 
control  test  unit  (ASCTU)  command,  which 
could  cause  depressurization  of  the  airplane 
and  subsequent  ice  build-up  on  the  engine 
inlets  during  descent,  which  could  result  in 
ingestion  of  ice  into  the  engine(s)  and 
consequent  loss  of  thrust  on  one  or  more 
engines,  accomplish  the  following: 

Modifications/Tests 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Do  the  modifications  arid 
functional  tests  of  the  wiring  of  the  wire 
integration  unit  (WIU)  and  the  ASCTU  of  the 
engine  bleed  air  distribution  system  specified 
in  paragraphs  (a)(1),  (a)(2),  and  (a)(3)  of  this 
AD.  per  the  Accomplishitient  Instructions  of 
Boeing  Service  Bulletin  747-36A2136, 
Revision  1,  dated  January  17,  2002. 

(1)  Do  the  wiring  changes  between  the  WIU 
and  ASCTU  and  the  wiring  changes  to  the 
WIU. 

(2)  Remove  the  existing  ASCTU  and  install 
a  new  or  reworked  ASCTU. 

(3)  Before  further  flight  after 
accomplishment  of  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD:  Do  the  resistance  tests  and 
post-installation  tests. 


Credit  for  Original  Issue  of  Boeing  Service 
Bulletin 

(b)  Modifications  and  tests  accomplished 
before  the  effective  date  of  this  AD  per 
Boeing  Alert  Service  Bulletin  747-36A2136, 
dated  April  12,  2001,  are  considered 
acceptable  for  compliance  with  the 
corresponding  actions  specified  in  paragraph 
(a)  of  this  AD. 

Part  Instaliation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  on  any  airplane  an 
ASCTU  having  a  part  number  listed  in  the 
"Old  Part  Number"  column  in  the  table 
specihed  in  paragraph  3.C.  of  the 
Accomplishment  Instructions  of  Hamilton 
Sundstrand  Service  Bulletin  36-186,  dated 
March  30.  2001. 

Alteriiative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19,  the 
Manager.  Seattle  Aircraft  Certification  Office. 
FAA.  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Issued  in  Renton,  Washington,  on  August 
5,  2003. 

Kalene  C.  Yanamura, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-20389  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15694;  Airspace 
DocketNo.  03-AAL-12] 

Proposed^stabllshment  of  Class  E 
Airspace;  Chevak,  AK 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SliMMARY:  This  action  proposes  to  . 
establish  new  Class  E  airspace  at 
Chevak,  AK.  Two  new  Standard 
Instrument  Approach  Procedures  (SLAP) 
are  being  published  for  the  Chevak 
Airport.  There  is  no  existing  Class  E 
airspace  to  contain  aircraft  executing  the 
new  instrument  approaches  at  Chevak, 
AK.  Adoption  of  this  proposal  would 
result  in  the  establishment  of  Class  E 
airspace  upward  from  700  feet  (ft.) 
above  the  surface  at  Chevak,  AK. 
DATES:  Comments  must  be  received  on 
or  before  September  25,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
"20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15694/ 
Airspace  Docket  No.  03-AAL-12,  at  the 


beginning  of  your  conunents.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
piiblic  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m. , 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Manager,  Operations 
Branch,  AAL-530,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  email: 
Derril.Bergt@faa.gov.  Internet  address: 
http://vtnvw.alaska.faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15694/ Airspace 
Docket  No.  03-AAL-12."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  comraenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  nde.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
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contact  with  F  i\A  personnel  concerned 
with  this  rulei  laking  will  be  filed  in  the 

docket. 

I  , 

Availability  ot  Notice  of  Proposed 
Rulemakings  (^flPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  httf  ://dms.dot.gov.  Recently 
published  rulefnaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://iYWw.faa.gov  or  the 
Supehntenden  t  of  Document's  web  page 
at  httpj/www.i  iccess.gpo.gov/nara. 

Additionallv.  any  person  may  obtain 
a  copy  of  this  i  otice  by  submitting  a 
request  to  the  I  "ederal  Aviation 
Administratioi ,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  D:  20591  or  by  calling 
(202) 267-878- 


identify  both  d  jcket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 


NPRMs  should 
of  Rulemaking, 
request  a  copy 


ne  V 
Tie 


airsp<  ce 


Conunimications  must 


contact  the  FAA's  Office 
(202) 267-9677,  to 
jf  Advisory  Circular  No. 
11-2A,  Notice  )f  Proposed  Rulemaking 
Distribution  System,  which  describes 
the  application  procedure. 

The  Proposal 
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N(irth  American  Datum  83. 
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pa  ragraph  6005  in  FAA 
Airspace  Designations 
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effective  September  16,  2002, 
orparated  by  reference  in  14 


CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore  — (1)  is  not  a  "significant 
regidatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  imder  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  R^ORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is  to  be 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AALAKE5    Chevak.  AK  [New] 

Chevak  Airport,  AK 

(Ut.  61°32'01'  N.,  long.  165°35'01''  W,) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Chevak  Airport  excluding  that 


airspace  within  the  Hooper  Bay,  Alaska  Class 
E  airspace  area. 

***** 

Issued  in  Anchorage,  AK,  on  August  4, 
2003. 

Judith  G.  Heckl, 

Acting  Manager.  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  03-20398  Filed  8-8-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  7t 

[Docket  No.  FAA-200a-1S693;  Airspace 
Docket  No.  03-AAL-13] 

Proposed  Establishment  of  Class  E 
Airspace;  Akiak,  AK 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
establish  new  Class  E  airspace  at  Akiak, 
AK.  Two  new  Standard  Instrument 
Approach  Procedures  (SLAP)  are  being 
published  for  the  Akiak  Airport.  There 
is  no  existing  Class  E  airspace  to  contain 
aircraft  executing  the  new  instrument 
approaches  at  Akiak,  AK.  Adoption  of 
this  proposal  would  result  in  the 
establishment  of  Class  E  airspace 
upward  from  700  feet  (ft.)  above  the 
surface  at  Akiak,  AK. 
DATES:  Comments  must  be  received  on 
or  before  September  25,  2003. 
ADDRESSES:  Send  comments  on  the 
proposal  to  the  Docket  Management - 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15693/ 
Airspace  Docket  No.  03-AAL-13,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  Manager,  Operations 
Branch,  AAL-530,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  AAL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14,  Anchorage,  AK  99513-7587; 
telephone  number  (907)  271-2796;  fax: 
(907)  271-2850;  email: 
DenH.Bergt@faa.gov.  Internet  address: 
h  ttp  ://www.aIaska  .faa  .gov/ at. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  econqpiic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  v/hich  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15693/Airspace 
Docket  No.  03-AAL-13."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  Notice  of  Proposed 
Rulemakings  (NPRM's) 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  through  the 
Internet  at  http://dms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591  or  by  calling 
(202)  267-8783.  Commimications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2  A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  the  Code  of  Federal 
Regulations  (14  CFR  Part  71)  by 
establishing  jiew  Class  E  airspace  at 
Akiak,  AK.  The  intended  effect  of  this 
proposal  is  to  establish  Class  E  airspace 
upward  from  700  ft.  above  the  surface, 
to  contain  Instrument  Flight  Rides  (IFR) 
operations  at  Akiak,  AK. 

The  FAA  Instrument  Flight 
Procedures  Production  and 
Maintenance  Branch  has  developed  two 
new  SLAPs  for  the  Akiak  Airport.  The 
new  approaches  are  (1)  Area  Navigation 
(Global  Positioning  System)  (RNAV 
GPS)  Runway  (RWY)  03,  original;  and 
(2)  RNAV  (GPS)  Runway  21,  original. 
New  Class  E  controlled  airspace 
extending  upward  from  70U  ft.  above  the 
surface  witldn  the  Akiak,  Alaska  area 
would  be  created  by  this  action.  The 
proposed  afrspace  is  sufficient  to 
contain  aircraft  executing  the  new 
instrument  procedures  for  the  Akiak 
Airport. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  afrspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  afrspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400.9K,  Airspace  Designations 
and  Reporting  Points,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  afrspace 
designations  listed  in  this  document 
would  be  published  subsequentiy  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  em 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regidatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 


the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation'Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is  to  be 
amended  as  follows: 


Paragraph  6005    Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AALAKE5    Akiak,  AK  [New] 

Akiak  Airport,  AK 

(Lat.  60°54'10'  N.,  long.  161'=13'50''  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Akiak  Airport  excluding  that 
airspace  within  the  Bethel,  Alaska  Class  E 
airspace  area. 
***** 

Issued  in  Anchorage,  AK,  on  August  4,  . 
2003 
Judith  G.  Hecki, 

Acting  Manager.  Air  Traffic  Division,  Alaskan 

Region. 

[FR  Doc.  03-20399  Filed  8-8-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviatlpn  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-15091;  Airspace 
Docket  No.  03^AAL-8] 

Proposed  Establishment  of  Class  E 
Airspace;  Kotllk,  AK 


agency:  Feder^ 
Administration 
action:  Notice 


Aviation 
(FAA).  DOT. 
jf  proposed  rulemaking. 


SUMMARY:  This  action  proposes  to 
establish  new  C  lass  E  airspace  at  Kotlik, 
AK.  Two  new  5  tandard  Instrument 
Approach  Proc^  (dures  (SLAP)  are  being 
published  for  tl  e  Kotlik  Airport.  There 
is  no  existing  C  ass  E  airspace  to  contain 
aircraft  executii  ig  the  new  instrument 
approaches  at  I«  otlik,  AK.  Adoption  of 
this  proposal  wauld  result  in  the 
establishment  c  f  700  ft.  Class  E  airspace 
at  Kodik,  AK. 

DATES:  Commei  its  must  be  received  on 
or  before  September  25,  2003. 
ADDRESSES:  Set  d  comments  on  the 
proposal  to  the  Docket  Management 
System,  U.S.  D«  partment  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washington.  DC 
20590-0001.  Yc  u  must  identify  the 
docket  number  ^AA-2003-15091/ 
Airspace  Docke  No.  03-AAL-8,  at  the 
beginning  of  yo  u  comments.  You  may 
also  submit  con  iments  on  the  Internet  at 
http://dms.dot.i  ov.  You  may  review  the 
public  docket  c  )ntaining  the  proposal, 
any  comments  i  eceived,  and  any  final 
disposition  in  p  erson  in  the  Dockets 
Office  between  )  a.m.  and  5  p.m., 
Monday  throng  i  Friday,  except  Federal 
holidays.  The  D  Qcket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Departme  nt  of  Transportation 
NASSIF  Buildii  g  at  the  above  address. 

An  informal  c  ocket  may  also  be 
examined  durin  i  normal  business  hours 
at  the  office  of  t  le  Regional  Air  Traffic 
Division,  Federi  il  Aviation 
Administration,  Manager,  Operations 
Branch,  AAL-5:(0.  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box  14.  Anchorige.  AK  99513-7587. 
FOR  FURTHER  INFORMATION  CONTACT: 
Derril  Bergt,  A/iL-531,  Federal  Aviation 
Administration,  222  West  7th  Avenue, 
Box.  14,  Anchorage,  AK  99513-7587; 
telephone  numter  (907)  271-2796;  fax: 
(907)  271-2850;  email: 
Derril. Bergt@fac  .gov.  Internet  address: 
http://www.ala3ka  faa.gov/at. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  par  t 
participate  in  tht; 


ies  are  invited  to 

s  proposed  rulemaking 


by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15091/Airspace 
Docket  No.  03-AAL-8."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  Tha 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
public  docket  both  before  and  after  the 
closing  date  for  comments.  Areport 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  Notice  of  Proposed 
Rulemakings  (NPRM's) 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://dins.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA's  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://www.access.gpo.gov/nara. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA— 400,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  futiue 
NPRM's  should  contact  the  FAA's 
Office  of  Rulemaking,  (202)  267-9677, 
to  request  a  copy  of  Advisory  Circular 
No.  11-2A,  Notice  of  Proposed 
Rulemaking  Distribution  System,  which 
describes  the  application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  the  Code  of  Federal 
Regulations  (14  CFR  Part  71)  by 
establishing  new  Class  E  airspace  at 
Kodik,  AK.  The  intended  effect  of  this 
proposal  is  to  establish  Class  E  airspace, 
from  700  feet  above  the  siuface,  to 
contain  Instnunent  Flight  Rules  (IFR) 
operations  at  Kotlik,  AK. 

The  FAA  Instrument  Flight    ' 
Procedures  Production  and 
Maintenance  Branch  has  developed  two 
new  SIAPs  for  the  Kotlik  Airport.  The 
new  approaches  are  (1)  Area  Navigation 
(Global  Positioning  System)  (RNAV 
GPS)  Runway  (RWY)  2,  original;  and  (2) 
RNAV  (GPS)  Runway  20,  original.  New 
Class  E  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
within  a  7.3  mile  radius  of  the  Kotlik 
Airport  vwjuld  be  created  by  this  action. 
The  proposed  airspace  is  sufficient  to 
contain  aircraft  executing  the  new 
instrument  procedures  for  the  KoUik 
Airport. 

The  area  would  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
The  Class  E  airspace  areas  designated  as 
700/1200  foot  transition  areas  are 
published  in  paragraph  6005  in  FAA 
Order  7400.9K,  Airspace  Designations 
and  Reporting  Points,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore — (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  regulatory  evaluation  as 
the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 
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The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K, 
Airspace  Designations  and  Reporting 
Points,  dated  August  30,  2002,  and 
effective  September  16,  2002,  is  to  be 
amended  as  follows: 


Paragraph  6005     Class  E  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth. 


AALAKE5    Kotlik,  AK  [New] 

Kotlik  Airport,  AK 

(Lat.  63°01'50''  N..  long.  163°31'58''  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.3-mile 

radius  of  the  Kotlik  Airport. 

***** 

Issued  in  Anchorage.  AK,  on  July  29,  2003. 
Judith  G.  Heckl, 

Acting  Manager,  Air  Traffic  Division,  Alaskan 
Region. 

[FR  Doc.  03-20401  Filed  8-8-03;  8:45  am] 

BILUNG  COOE  4910-13-P 


DEPARTMENT  OF  JUSTICE 

28  CFR  Part  16 

[AAG/A  Order  No.  01 6-2003] 

Privacy  Act  of  1974;  Implementation 

AGENCY:  Department  of  Justice. 
action:  Proposed  Rule. 

SUMMARY:  The  Department  of  Justice 
proposes  to  amend  the  Privacy  Act 
exemptions  to  two  Civil  Rights  Division 
systems  of  records,  entiUed  Central  Civil 
Rights  Division  Index  File  and 
Associated  Records  (JUSTICE/CRT- 
001),  and  Files  on  Employment  Civil 
Rights  Matters  Referred  by  the  Equal 
Employment  Opportimity  Commission 
{JUSTICE/CRT-007),  as  described  in 
today's  notice  section  of  the  Federal 
Register. 


DATES:  Submit  any  comments  by 
September  10,  2003. 
ADDRESSES:  Address  all  comments  to 
Mary  Cahill,  Management  and  Planning 
Staff.  Justice  Management  Division, 
Department  of  Justice,  1331 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20530  (1400  National  Place 
Building). 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  Cahill,  (202)  307-1823. 
SUPPLEMENTARY  INFORMATION:  The 
Department  proposes  to  exempt 
JUSTlCE/CRT-001  from  5  U.S.C.  552a 
(c)(3)  and  (4);  (d)(1),  (2),  (3),  and  (4); 
(e)(1),  (2),  (3),  (5),  and  (8);  and  (g).  The 
Department  proposes  to  exempt 
JUSTICE/CRT-007  from  5  U.S.C.  552a 
(d)(1),  (2),  (3)  and  (4).  The  exemptions 
will  be  applied  only  to  the  extent  that 
information  in  a  record  is  subject  to 
exemption  pursuant  to  5  U.S.C.  552a  (j) 
and  (k).  The  Department  also  proposes 
to  remove  the  exemptions  to  the  former 
Civil  Rights  Division  system  of  records 
entitied  "Freedom  of  Information/ 
Privacy  Act  Records  (JUSTICE/CRT- 
010)"  at  28  CFR  16.90  (e)  and  (f).  The 
records  in  CRT-010  are  now  covered  by 
DOJ-004,  and  the  exemptions  are  stated 
in  28  CFR  16.130. 

This  order  relates  to  individuals 
rather  than  small  business  entities. 
Nevertheless,  pursuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  diis 
order  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

List  of  Subiects  in  28  CFR  Part  16 

Administrative  Practices  and 
Procedures,  Courts,  Freedom  of 
Information,  and  Privacy. 

Piursuant  to  the  authority  vested  in  the 
Attorney  General  by  5  U.S.C.  552a  and 
delegated  to  me  by  Attorney  General 
Order  No.  793-78,  it  is  proposed  to 
amend  28  CFR  part  16  as  follows: 

1.  The  authority  for  part  16  continues 
to  read  as  follows: 

Authority:  5  U.S.C.  301,  552,  552a,  552b(g). 
and  553;  18  U.S.C.  4203(a)(1);  28  U.S.C.  509, 
510,  534;  31  U.S.C.  3717,  and  9701. 

2.  Section  16.90  is  revised  to  read  as 
follows: 

§  1 6.90    Exemption  of  Civil  Rights  Division 
Systems. 

(a)  The  following  system  of  records  is 
exempted  fit)m  subsections  (c)(3)  and 
(4);  (d)(1),  (2),  (3)  and  (4);  (e)(1),  (2),  (3), 
(5),  and  (8);  and  (g)  of  the  Privacy  Act 
pursuant  to  5  U.S.C.  552a  (j)  and  (k): 
Central  Civil  Rights  Division  Index  File 
and  Associated  Records  (JUSTICE/CRT- 
001).  These  exemptions  apply  only  to 
the  extent  that  information  in  a  record 


is  subject  to  exemption  piu^uant  to  5 
U.S.C.  552a  (j)(2).  {k)(l)  and  (k)(2). 

(b)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  Subsection  (c)(3).  To  provide  the 
subject  of  a  criminal,  civil,  or 
administrative  matter  or  case  under 
investigation  with  an  accounting  of 
disclosiues  of  records  concerning  him 
or  her  could  inform  that  individual  of 
the  existence,  nature,  or  scope  of  an 
actual  or  potential  criminal  or  civil 
violation  to  gain  valuable  information 
concerning  the  nature  and  scope  of  the 
investigation,  to  determine  whether  he 
or  she  is  the  subject  of  the  investigation, 
and  seriously  impede  law  enforcement 
efforts  by  permitting  the  record  subject 
and  other  persons  to  whom  he  or  she 
might  disclose  the  records  to  avoid 
criminal  penalties,  civil  remedies,  or 
administrative  measures. 

(2)  Subsection  (c)(4).  This  subsection 
is  inapplicable  to  the  extent  that  an 
exemption  is  being  claimed  for 
subsection  (d). 

(3)  Subsection  (d)(1).  Disclosure  of 
investigatory  information  coidd 
interfere  writh  the  investigation,  reveal 
the  identity  of  confidential  soiuces,  and 
result  in  an  unwarranted  invasion  of  the 
privacy  of  others.  Disclosiu^  of 
classified  national  security  informatioa 
would  cause  damage  to  the  national 
security  of  the  United  States.  In 
addition,  these  records  may  be  subject 
to  protective  orders  entered  by  federal 
coiuts  to  protect  thefr  confidentiality. 
Further,  many  of  the  records  contained 
in  this  system  are  copies  of  documents 
which  are  the  property  of  state  agencies 
and  were  obtained  under  express  or 
implied  proinises  to  strictly  protect  their 
confidentiality. 

(4)  Subsection  (d)(2).  Amendment  of 
the  records  could  interfere  with  ongoing 
criminal  or  civil  law  enforcement 
proceedings  and  impose  an  impossible 
administrative  burden  by  requiring 
investigations  to  be  continuously 
reinvestigated. 

(5)  Subsection  (d)(3)  and  (4).  These 
subsections  are  inapplicable  to  the 
extent  exemption  is  claimed  from  (d)(1) 
and  (2). 

(6)  Subsection  (e)(1).  It  is  often 
impossible  to  determine  in  advance  if 
investigatory  records  contained  in  this 
system  are  accm^te,  relevant,  timely 
and  complete,  but,  in  the  interests  of 
effective  law  enforcement,  it  is 
necessary  to  retain  this  information  to 
aid  in  establishing  patterns  of  activity 
and  provide  investigative  leads. 

(7)  Subsection  (e)(2}.  To  collect 
information  from  the  subject  individual 
coidd  serve  notice  that  he  or  she  is  the 
subject  of  a  criminal  investigation  and 
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thereby  present  a  serious  impediment  to 
such  investigal  ion. 

(8)  Subsectic  n  (e)(3).  To  inform 
individuals  as  'equired  by  this 
subsection  cou|d  reveal  the  existence  of 
a  criminal  or  civil  investigation  and 
compromise  in  i/estigative  efforts. 

(9)  Subsectio  n  (e)(5).  It  is  often 
impossible  to  d  etermine  in  advance  if 
investigatory  n  cords  contjiined  in  this 
system  are  acci  irate,  relevant,  timely 
and  complete,  1  )ut,  in  the  interests  of 
effective  law  enforcement,  it  is 
necessary  to  rel  ain  this  information  to 
aid  in  establishing  patterns  of  activity 

.  and  provide  in'  'estigative  leads. 

(10)  Subsection  (e)(8).  To  serve  notice 
could  give  pers  ans  sufficient  warning  to 
evade  investiga  tive  efforts. 

(11)  Subsection  (g).  This  subsection  is 
inapplicable  to  the  extent  that  the 
system  is  exem  jt  from  other  specific 
subsections  of  I  he  Privacy  Act. 

(c)  The  follov  dng  system  of  records  is 
exempted  from  subsections  (d)(1),  (2), 
(3)  and  (4)  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552i,  (k):  "Files  on 
Employment  Civil  Rights  Matters 
Referred  by  the  Equal  Employment 
Opportimity  Commission  (JUSTICE/ 
CRT-007)."  Those  exemptions  apply 
only  to  the  exte  at  that  information  in  a 
record  is  subjec  t  to  exemption  pursuant 
to'5  U.S.C.  552J  {k)(2). 

(d)  Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reaso  is: 

(1)  Subsection  (d)(1).  Disclosure  of 
Investigatory  in  "ormation  could 
interfere  with  tl  le  investigation,  reveal 
the  identity  of  c  onfidential  sources,  and 
result  in  an  unv  rarranted  invasion  of  the 
privacy  of  others.  In  addition,  these 
records  may  be  subject  to  protective 
orders  entered  I  y  federal  courts  to 
protect  their  coi  ifidentiality.  Piulher, 
many  of  the  records  contained  in  this 
system  are  copii  ;s  of  documents  which 
are  the  propertji  of  state  agencies  and 
were  obtained  i:  nder  express  or  implied 
promises  to  strii  ;tly  protect  their 
confidentiality. 

(2)  Subsection  (d)(2).  Amendment  of 
the  records  cou;  d  interfere  with  ongoing 
criminal  or  civi  law  enforcement 
proceedings  anc  impose  an  impossible 
administrative  1  urden  by  requiring 
investigations  t(  be  continuously 
reinvestigated. 

(3)  Subsectioi  (d)(1).  (2),  (3)  and  (4). 
This  system  coe  tains  investigatory 
material  compil  jd  by  the  Equal 
Opportunity  Copimission  pursuant  to  its, 
authority  under  42  U.S.C.  2000e-8. 


Titles  42  U.S.C. 
2000e-8{e),  and 


2000e-5(b),  42  U.S.C. 
14  U.S.C.  3508  make  it 


unlawful  to  mal  e  public  in  any  manner 


whatsoever  any 


information  obtained  by 


the  Commission  pursuant  to  the 
authority. 

(4)  Subsection  (d)(3)  and  (4).  These 
subsections  are  inapplicable  to  the 
extent  exemption  is  claimed  from  (d)(1) 
and  (2). 

Dated:  July  24,  2003. 

Paul  R.  Corts, 

Assistant  Attorney  General  for 
Administration.  "" 

[FR  Doc.  03-20341  Filed  8-8-03;  8:45  am] 
BHJJNG  CODE  4410-13-5> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD07-03-118] 
RIN  1625-AA09 

Drawbridge  Operation  Regulations; 
Miami  River,  Miami-Dade  County,  PL 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
modify  the  operating  regulations  of  all 
drawhridges  on  the  Miami  River  from 
the  mouth  of  the  river  to  and  including 
the  NW.  27th  Avenue  Bridge,  mile  3.7, 
Miami,  Florida.  The  proposed  rule 
would  add  a  one-hour  closure  period 
during  the  noon  hour  and  place  the 
Brickell  Avenue  Bridge  on  an  hour  and 
half-hour  schedule.  Draws  would  open 
at  any  time  for  tugs,  tugs  with  tows,  and 
emergency  vessels.  This  action  is 
intended  to  provide  scheduled  openings 
for  Brickell  Avenue  vehicle  traffic  but 
not  interfere  with  commercial  tugs  and 
tugs  with  tows  that  operate  during 
certain  tidal  conditions  along  the  Miami 
River. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
October  10,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
SE.  1st  Avenue,  Room  432,  Miami,  FL 
33131.  Commander  (obr)  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  docket  (CGD07-03-118)  and  are 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District,  909  SE.  1st  Avenue,  Miami. 
Florida  33131  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Bridge  Branch,  909  SE. 
1st  Avenue,  Miami,  Florida  33131, 
telephone  number  305—415-6743. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  nimiber  for 
this  rulemaking  (CGDO  7-03-1 18), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imbound 
format,  no  larger  than  8V2  by  11  inches, 
smtable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope  We  will  consider  all 
comments  and  material  received  during 
th%  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Bridge 
Branch,  at  the  address  under 
ADDRESSES,  explaining  why  one  would 
be  beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  announced  by 
a  later  notice  in  the  Federal  Register. 

Background  and  Purpose 

Ten  bridges  along  the  Miami  River  fall 
under  existing  regulation  33  CFR 
117.305.  These  bridges  carry  commuter 
traffic  into  and  out  of  the  downtown 
Miami  area  and  its  neighboring  business 
districts.  The  current  regulation  requires 
the  draw  of  each  bridge  from  the  mouth 
of  the  Miami  River  to  and  including  the 
NW.  27th  Avenue  Bridge,  mile  3.7  at 
Miami,  to  open  on  signal;  except  that, 
from  7:30  a.m.  to  9  a.m.  and  4:30  p.m. 
to  6  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draws  need 
not  open  for  the  passage  of  vessels. 
Public  vessels  of  the  United  States  and 
vessels  in  emergency  situations 
involving  danger  to  life  or  property  are 
passed  at  any  time. 

First,  the  proposed  rule  would  add  an 
additional  one-hour  closure  period  for 
the  noon  rush  hour,  Monday  through 
Friday  except  Federal  holidays,  to  all 
ten  of  these  bridges  in  order  to  provide 
relief  for  vehicular  traffic.  This  would 
be  in  addition  to  the  existing  morning 
and  late  afternoon  closure  periods. 
Second,  the  first  bridge  at  the  mouth  of 
the  river,  the  Brickell  Avenue  Bridge, 
which  has  a  vertical  clearance  of  26  feet 
at  mean  high  water  and  a  horizontal 
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clearance  of  90  feet,  would  open  only  on 
the  hour  and  half-hour.  According  to 
bridge  tender  logs,  the  Brickell  Avenue 
Bridge  currently  opens  fewer  than  two 
times  per  hour.  The  Brickell  Bridge 
carries  the  majority  of  the  vehicular 
traffic  utilizing  the  ten  bridges  along  the 
Miami  River,  and  the  proposed  rule 
would  provide  conunuters  opportunity 
to  time  their  arrivals  and  departures. 
Draws  would  open  at  any  time  for  tugs, 
tugs  with  tows,  and  emergency  vessels. 
This  thfrd  modification  would  alleviate 
the  burden  on  commercial  tugs  and  tugs 
with  tows  that  only  navigate  the  river 
during  certain  tidal  conditions.  All  the 
closure  periods  and  the  opening 
schedule  in  the  proposed  rule  would 
not  prohibit  these  vessels  from  passage 
when  optimal  tidal  conditions  conflict 
with  the  rule.  These  changes  would  be 
in  effect  from  7  a.m.  until  7  p.m., 
Monday  through  Friday  except  Federal 
holidays. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  the 
following  changes  to  the  regulations 
governing  the  ten  bridges  on  the  Miami 
River  from  the  mouth  to  and  including 
the  27th  Avenue  Bridge,  mile  3.7  at 
Miami:  the  addition  of  a  closure  period 
from  12:05  p.m.  to  12:59  p.m.,  Monday 
through  Friday  except  Federal  holidays; 
the  addition  of  an  hour  and  half-hoiu: 
opening  schedule  for  the  Brickell 
Avenue  Bridge  from  7  a.m.  to  7  p.m. 
Monday  through  Friday  except  Federal 
holidays;  and  the  exception  for  tugs  and 
tugs  with  tows  from  these  regulations. 
These  changes  would  ease  vehicular 
traffic  congestion  in  downtown  Miami 
by  providing  an  additional  closure 
period  for  all  ten  bridges  and  timed 
openings  on  the  major  thoroughfare  at 
the  Brickell  Avenue  Bridge,  while  still 
meeting  the  reasonable  needs  of 
navigation  on  the  Miami  River,  in  part 
by  allowing  tugs  and  tugs  with  tows  to 
be  excepted,  from  the  new  schedule. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulator)'  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 


DHS  is  unnecessary.  The  proposed  rule 
makes  only  minor  changes  to  the 
existing  bridge  operation  schedules  by 
adding  a  closure  period  at  noon,  but 
exempts  commercial  tugs  and  tugs  with 
tows.  It  also  proposes  to  schedule  hour 
and  half-hour  openings  for  the  Brickell 
Avenue  Bridge  that  cmrently  opens 
fewer  than  twice  an  hoiu  according  to 
bridge  tender  logs.  Two  openings  will 
continue  to  be  available  with  the  new 
schedule  change. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  because  the  proposed  rule  only 
makes  a  slight  change  to  the  existing 
bridge  operation  schedules.  The 
proposed  rule  may  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  and  vehicles  intending  to  transit 
under  and  over  the  bridges  on  the 
Miami  River,  including  the  Brickell 
Avenue  Bridge  during  the  hours  of  7 
a.m.  to  7  p.m.,  Monday  through  Friday 
except  Federal  holidays,  as  well  as  some 
waterfront  facility  owners  on  the  Miami 
River.  The  Brickell  Avenue  Bridge 
currently  opens  less  than  twice  an  hour 
and,  under  the  proposed  rule,  will 
provide  a  schedule  of  two  openings  per 
hour.  Tugs  and  tugs  with  tows  will 
benefit  from  the  proposed  rule,  because 
they  will  be  exempt  from  scheduled 
openings  and  closure  periods. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 


If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfiuded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Envirorunental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  create  an  envirorunental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 
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Indian  Tribal  i  ^vemments 

This  proposi  id  rule  does  not  have 
tribal  implicat  ons  under  Executive 
Order  13175,  C bnsultation  and 
Coordination  \  dth  Indian  Tribal 
Governments,  )ecause  it  would  not  have 
a  substantial  d  rect  effect  on  one  or 
more  Indian  tri  bes,  on  the  relationship 
between  the  Fe  deral  Government  and 
Indian  tribes,  c  r  on  the  distribution  of 
power  and  resj  onsibilities  between  the 
Federal  Goven  ment  and  Indian  tribes. 

Energy  Effects 

We  have  ana  yzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Re;  ;ulations  That 
Significantly  A  "feet  Energy  Supply, 
Distribution,  oi  Use.  We  have 
determined  tha  t  it  is  not  a  "significant 
energy  action"  under  that  order,  because 
it  is  not  a  "significant  regulatory  action" 
under  Executivjs  Order  12866  and  is  not 
significant  adverse  effect 
listribution,  or  use  of 


likely  to  have  a 
on  the  supply, 
energy.  The  Actninistrator  of  the  Office 
of  Information  md  Regulatory  Affairs 
has  not  designs  ted  it  as  a  significant 
energy  action. '  'herefore,  it  does  not 
require  a  Stater  lent  of  Energy  Effects 
under  Executivp  Order  13211. 

Environment 


til 


We  have  ana 
Conunandant 
which  guides 
•  complying  witi 
Environmental 
(NEPA)(42  U.S. 
have  concludet 
in  this  case  thai 
a  categorical  ex 
2.B.2ofthe 
rule  is  ca 
figure  2-1 
Instruction 
documentation 
paragraph  (32)( 
'Environmenta 
and  a  "Categori 
Determination 
rule. 


froi  1 


List  of  Subjects 

Bridges. 

For  the 
preamble,  the 
amend  33  CFR 


reasoi  is 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 


1.  The  authority 
continues  to  rea  d 


Authority:  33  I  ,S 
Homeland  Securi  y 
CFR  1. 05-1  (g):  Sett 
under  authoritv  o 
5039. 


yzed  this  rule  under 
Instruction  M16475.1D, 
e  Coast  Guard  in 
the  National 
'olicy  Act  of  1969 
:.  4321-4370f),  and 
that  there  are  no  factors 
would  limit  the  use  of 
;lusion  under  section 
Instniction.  Therefore,  this 
tegoric  ally  excluded,  under 
para  jraph  (32)(e),  of  the 

further  environmental 
Under  figure  2-1, 
),  of  the  Instruction,  an 
Analysis  Check  List" 
;al  Exclusion 
are  not  required  for  this 


n  33  CFR  Part  117 


discussed  in  the 
C  Dast  Guard  proposes  to 
lart  117  as  follows: 


citation  for  part  117 
as  follows: 


.C.  499;  Department  of 
Delegation  No.  0170.1;  33 
ion  117.255  also  issued 
Pub.  L.  102-587, 106  Stat. 


2.  Revise  §  1 1 7.305  to  read  as  follows: 

§  1 1 7.305    Miami  River,  Florida. 

***** 

(a)  The  draws  of  each  bridge  from  the 
Miami  Avenue  Bridge,  mile  0.3,  to  and 
including  N.W.  27th  Avenue  Bridge, 
mile  3.7  at  Miami,  shall  open  on  signal; 
except  that,  from  7:35  a.m.  to  8:59  a.m., 
12:05  p.m.  to  12:59p.m.  and  4:35  p.m. 
to  5:59  p.m.,  Monday  through  Friday 
except  Federal  holidays,  the  draws  need 
not  open  for  the  passage  of  vessels. 
Public  vessels  of  the  United  States,  tugs 
and  tugs  with  tows,  and  vessels  in  an 
emergency  involving  danger  to  life  or 
property  shall  be  passed  at  any  time. 

(b)  Brickell  Avenue  Bridge,  mile  0.1, 
at  Miami,  shall  open  on  signal;  except 
that,  from  7  a.m.  to  7  p.m.,  Monday 
through  Friday  except  Federal  holidays, 
the  draw  need  open  only  on  the  hour 
and  half-hour.  From  7:35  a.m.  to  8:59 
a.m.,  12:05  p.m.  to  12:59  p.m.  and  4:35 
p.m.  to  5:59  p.m.,  Monday  through 
Friday  except  Federal  holidays,  the 
draw  need  not  open  for  the  passage  of 
vessels.  Public  vessels  of  the  United 
States,  tugs  and  tugs  with  tows,  and 
vessels  in  an  emergency  involving 
dcinger  to  life  or  property  shall  be 
passed  at  any  time. 

Dated:  July  28,  2003. 
H.  E.  Johnson,  Jr., 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Seventh  Coast  Guard  District. 
[FR  Doc.  03-20335  Filed  8-6-03;  8:45  am) 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
33  CFR  Part  117 

[CGD07-03-094] 

RIN  1625-AA09 

Drawbridge  Operation  Regulations; 
Rice  Creek,  Putnam  County,  FL 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  operating  regulations  of  the 
CSX  Railroad  Swingbridge,  across  Rice 
Creek,  mile  0.8,  Putnam  Coimty, 
Florida.  The  proposed  rule  would 
require  the  bridge  to  open  on  signal 
during  the  day  and  to  open  with  a  24- 
hour  advance  notice  at  all  other  times. 
This  proposed  rule  would  meet  the 
reasonable  needs  of  navigation  on  Rice 
Creek.  « 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
October  10,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
SE.  1st  Ave,  Room  432,  Miami,  Florida 
33131.  Commander  (obr)  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  documents 
indicated  in  the  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
SE.  1st  Avenue,  Room  432,  Miami, 
Florida  33131,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Barry  Dragon,  Seventh  Coast  Guard 
District,  Bridge  Branch,  909  SE.  1st  Ave. 
Miami,  FL  33131,  telephone  number 
305-415-6743. 

SUPPLEMENTARY  INFORMATION; 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD07-03-094), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  luibound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  conunent  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  However,  you  may  submit  a 
request  for  a  meeting  by  writing  to 
Bridge  Branch,  Seventh  Coast  Guard 
District,  909  SE  1st  Ave,  Room  432, 
Miami,  Florida  33131,  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  CSX  Railroad  Bridge  across  Rice 
Creek,  mile  0.8,  is  a  railroad 
swingbridge  with  a  vertical  clearance  of 
2  feet  at  mean  high  water  and  a 
horizontal  clearance  of  30  feet.  The 
current  operating  regulations  published 
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in  33  CFR  117.5  require  the  bridge  to 
open  on  signal.  This  regulatory  proposal 
would  ease  the  burden  of  having  a  full 
time  bridge  tender  on  site.  For  the  last 
threef  years,  requests  to  open  the  bridge 
have  been  for  intermittent  tug  and  barge 
traffic  between  4  p.m.  and  8  a.m.  The 
CSX  Railroad,  and  the  tug  and  barge 
companies  that  pass  through  the  bridge 
service  the  same  customer  upstream 
from  the  bridge  and  are  able  to 
coordinate  their  operating  schedules  for 
timely  bridge  openings.  This  proposed 
rule  would  continue  to  meet  the 
reasonable  needs  of  navigation  for  this 
Bridge. 

Discussion  of  Proposed  Rule 

The  proposed  rule  would  require  the 
bridge  to  open  on  signal  from  8  a.m.  to 
4  p.m.  From  4:01  p.m.  to  7:59  a.m.,  the 
bridge  need  open  only  with  a  24-hour 
advance  nodce  by  calling  1-800-232- 
0142.  This  schedule  would  meet  the 
reasonable  needs  of  navigation. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3({]  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procediu-es  of 
DHS  is  unnecessary.  The  proposed  rule 
would  provide  for  openings  on  signal 
during  the  most  heavily  traveled  time 
periods  and  not  differ  from  the  current 
regulations  governing  the  operation  of 
this  Bridge.  The  Bridge  would  open 
with  advanced  notice  dming  all  other 
times. 

Small  Entities 

Under  the  Regulator}'  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independenUy 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.p.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 


impact  on  a  substantial  number  of  small 
entities,  because  the  proposed  rule  still 
provides  for  daily  openings  on  signal 
during  the  most  heavily  traveled  time 
periods.  The  rest  of  the  time,  the  Bridge 
would  open  with  a  24-hour  advance 
notice.  Accordingly,  the  only  impact  of 
this  proposed  rule  would  be  that  a 
vessel  would  need  to  provide  notice  that 
it  required  passage  between  the  hours  of 
4:01  p.m.  and  7:59  a.m. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  this  proposed  nde  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  Small  businesses 
may  send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with. 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
■Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  v^rish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
state,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordii^ation  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order,  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
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of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  ;Therefore,  it  does  not 
require  a  statei  nent  of  Energy  Effects 
under  Executive  Order  13211. 


EnviToiunent 

We  have  an^yzed 
Conunandant 
which  guides 
complying  with 
Environmenta 
(^4EPA)  (42  U. 
have  concludeti 
in  this  case  thi  t 
a  categorical  e:  :c 
2.B.2  of  the  Instruction 
rule  is  categori  cally 
figure  2-1,  pari] 
Instruction,  frc  m 
dociunentatioi 
paragraph  (32) 
"Environment!  il 
and  a  "Categor  cal 
Determination 
rule. 


List  of  Subject! 


Bridges. 

For  the 
preamble,  the 
amend  33  CFR 


reaso  os 


this  rule  under 
nstruction  Ml 64 75. ID, 
I  he  Coast  Guard  in 
the  National 
Policy  Act  of  1969 
.C.  4321-^370f),  and 
that  there  are  no  factors 
would  limit  the  use  of 
usion  under  section 
Therefore,  this 
excluded,  under 
graph  (32)(e),  of  the 

further  environmental 
Under  figure  2-1 , 
e),  of  the  Instruction,  ein 
Analysis  Check  List" 

Exclusion 
are  not  required  for  this 


in  33  CFR  Part  117 


discussed  in  the 
Coast  Guard  proposes  to 
part  1 1 7  as  follows: 


PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 


1.  The  authoi' 
continues  to  re;  id 


i331J 


,  Secur  ty 


(f 


ity  citation  for  part  117 
as  follows: 


.S.C.  499;  Department  of 
Delegation  No.  0170.1;  33 
117.255  also  issued 
Pub.  L.  102-587.  106  Stat. 


■   Authority 

Homeland 

CFR  1.05-l(g);  Section 

under  authority 

5039. 

2.  Section  11^.324  is  added  to  read  as 
follows: 

§117.324    Ricetreek 


The  CSX  Railroad 
0.8,  in  Putnam 
signal  from  8 
4:01  p.m.  to  7: 
shall  open  wit); 
notice  to  1-800 -232-0142 


Swingbridge,  mile 
]]oimty,  shall  open  on 
.  to  4  p.m.,  daily.  From 
a.m.,  daily,  the  Bridge 
a  24-hoiu  advance 


a.m 

59 


2003. 


Dated;  July  28 
F.M.  Rosa, 

Captain,  Coast  Giard, 
Seventh  Coast  Gu  ard 
[PR  Doc.  03-203;  6 

aiUMG  CODE  4910-  15-P 


Acting  Commander. 
District. 
Filed  8-8-03;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC87 

Special  Regulations,  Areas  of  the 
National  Park  System 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

SUMMARY:  The  National  Park  Service 
(NPS)  proposes  to  amend  its  regulations 
for  Canyonlands  National  Park  by 
prohibiting  motor  vehicles  in  Salt  Creek 
Canyon  above  Peekaboo  campsite,  in  the 
Needles  district.  This  action  implements 
the  selected  alternative  of  the  Middle 
Salt  Creek  Canyon  Access  Plan 
Environmental  Assessment  (EA). 
DATES:  Written  comments  will  be 
accepted  by  mail,  fax,  or  electronic  mail 
through  October  10,  2003. 
ADDRESSES:  Comments  should  be 
addressed  to:  Canyonlands  National 
Park,  Attn:  Salt  Creek  Rule,  2282  SW 
Resource  Boulevard,  Moab,  Utah  84532. 
Fax:  (435)  719-2300;  Email: 
canysaltck@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent,  Canyonlands  National 
Park,  2282  SW  Resource  Boulevard, 
Moab,  Utah  84532;  Telephone:  (435) 
719-2101;  Fax:  (435)  719-2300;  Email: 
canysaltck@nps.gov. 

SUPPLEMENTARY  INFORMATION:  Congress 
created  Canyonlands  National  Park  in 
1964  in  order  to  preserve  its 
"superlative  scenic,  scientific,  and 
archeological  features  for  the 
inspiration,  benefit,  and  use  of  the 
public."  16  U.S.C.  271.  The  Park  is  to 
be  administered  subject  to  the  1916  NPS 
Organic  Act  as  amended,  which  states 
in  part  that  the  fundamental  purpose  of 
parks  is  "to  conserve  the  scenery  and 
the  natural  and  historic  objects  and  the 
wild  life  therein  and  to  provide  for  the 
enjoyment  of  the  same  in  such  manner 
and  by  such  means  as  will  leave  them 
unimpaired  for  the  enjoyment  of  future 
generations."  16  U.S.C.  1.  This 
provision  of  the  Organic  Act  was 
supplemented  and  clarified  through 
enactment  of  a  1978  amendment  to  the 
1970  General  Authorities  Act  which 
stated  in  part  that  "the  authorization  of 
activities  shall  be  construed  and  the 
protection,  management,  and 
administration  of  [Canyonlands]  shall 
be  conducted  in  light  of  the  high  public 
value  and  integrity  of  the  National  Park 
System  and  shall  not  be  exercised  in 
derogation  of  the  values  and  purpose  for 
which  (the  park)  was  established,  except 
as  may  have  been  or  shall  be  directly 


and  specifically  provided  by  Congress." 
16  U.S.C.  la-1. 

Salt  Creek  is  the  most  extensive 
perennial  water  soiut:e  and  riparian 
ecosystem  in  Canyonlands  National 
Park,  other  than  the  Green  and  Colorado 
Rivers.  The  Salt  Creek  "road"  is  an 
unpaved  and  ungraded  jeep  trail  that 
runs  in  and  out  of  Salt  Creek  and,  at 
various  locations,  the  trail's  path  is  in 
the  creek  bed.  It  requires  a  4-wheel 
drive  vehicle  to  drive,  and  vehicle  use 
of  the  trail  periodically  resulted  in 
vehicles  breaking  down  or  becoming 
stuck  and  requiring  NPS  assistance  for 
removal.  Salt  Creek  is  also  the  heart  of 
the  Salt  Creek  Archeological  District, 
the  area  with  the  highest  recorded 
density  of  archeological  sites  in  the 
Park.  A  tributary  canyon  to  Salt  Creek 
contains  the  spectaciilar  Angel  Arch. 
Until  1998,  street-legal  motor  vehicles 
were  permitted  to  travel  along  and  in 
the  Salt  Creek  streambed  for 
approximately  7.2  miles  above  the 
Peekaboo  campsite,  and  an  additional 
one  mile  up  the  Angel  Arch  tributary 
canyon.  The  Salt  Creek  road  does  not 
provide  a  route  for  motorized  transit 
through  the  Park  cr  to  any  inholdings 
within  the  Park. 

The  previous  management  plan 
affecting  Salt  Creek  (the  Canyonlands 
National  Park  Backcoimtry  Management 
Plan)  was  completed  in  January  1995. 
This  plan,  among  other  things, 
established  a  permit  system  and  a  daily 
limit  on  the  number  of  motor  vehicles, 
authorized  to  use  the  Salt  Creek  road 
above  Peekaboo  Springs.  The  Southern 
Utah  Wilderness  Alliance  (SUWA)  filed 
a  broad  challenge  to  the  Backcountry 
Management  Plan  in  Federal  district 
coiul.  Among  other  things,  SUWA 
alleged  that  continued  vehicular  use  of 
Salt  Creek  would  cause  impairment  of 
unique  park  resources  and  thus  would     , 
violate  the  1916  National  Park  Service 
Organic  Act  (16  U.S.C.  1-^). 

In  its  June  1998  decision,  the  U.S. 
District  Court  for  the  District  of  Utah 
interpreted  the  Organic  Act  to 
unambiguously  prohibit  activities  in 
national  parks  that  would  permanently 
impair  unique  park  resources,  and 
concluded  that  the  NPS's  decision  to 
allow  vehicle  travel  in  Salt  Creek  would 
cause  significant  permeuient 
impairment.  The  court  consequently 
enjoined  the  NPS  from  permitting  motor 
vehicle  travel  in  Salt  Creek  Canyon 
above  Peekaboo  Spring. 

Off-highway  vehicle  groups, 
interveners  in  the  case,  appealed  the 
district  coiut  ruling,  and  in  August  2000 
tJhe  United  States  Court  of  Appeals  for 
the  Tenth  Circuit  reversed  the  district 
court  decision  and  remanded  it  for 
further  consideration.  The  circuit  court 


Federal  Register/ Vol.  68,  No.  154 /Monday,  August  11,  2003 / Proposed  Rules  47525 


ruled  that  the  district  court  had  applied 
the  wrong  standard  in  its  interpretation 
of  the  Organic  Act  and  should  have 
more  fully  considered  whether  the 
agency's  interpretation  of  the  Act,  as 
applied  to  Salt  Creek,  was  "based  on  a 
permissible  construction  of  the  statute." 
The  circuit  coiul  determined  that  the 
administrative  record  was  not  clear 
concerning  whether  motorized  travel  in 
Salt  Creek  would  cause  permanent 
impairment  to  park  resoiuces.  The 
circuit  coiut  agreed  with  the  district 
court  that  the  Organic  Act  prohibited 
the  NPS  from  permitting  "significant, 
permanent  impairment."  However,  the 
circuit  court  noted  that  the  Organic  Act 
may  also  prohibit  negative  impacts  that 
do  not  rise  to  the  level  of  "significant, 
permanent  impairment."  The  circuit 
court  remanded  the  case  to  the  district 
court,  with  instructions  to  re-examine 
the  record  to  determine  whether  the 
agency's  conclusion  that  there  was  no 
significant  impact  on  Salt  Creek  Canyon 
itora  the  decision  to  allow  limited 
vehicular  traffic  in  Salt  Creek  Canyon 
was  adequately  supported.  The  circuit 
coiul  also  instructed  the  district  coiul  to 
consider  the  new  NPS  Management 
Policies  in  regard  to  "impairment  of 
park  resources  or  values,"  the  central 
issue  in  the  case,  and  vacated  the 
district  court's  injunction  on  motor 
vehicle  use  in  Salt  Creek  Canyon  above 
Peekaboo  Spring. 

Since  the  mid-1990s  Canyonlands 
backcountry  plaiuiing  effort,  several 
important  changes  have  occurred.  The 
National  Park  Service  revised  its 
management  policies  to  clarify  its 
interpretation  of  the  statutory  provision 
prohibiting  impairment  of  park 
resources  and  values  (see  http:// 
www.nps.gov/policy/mp/policies.pdf, 
chapter  1).  The  vehicle  prohibition  in 
Middle  Salt  Creek  Canyon  that  began  in 
1998  with  the  district  court's  injunction 
has  been  the  only  period  of  significant 
length  without  vehicle  traffic  since  the 
1964  creation  of  the  Park.  This 
restriction  made  it  possible  to  gather 
information  on  riparian  conditions 
without  the  effects  of  vehicles,  through 
the  Park's  ongoing  monitoring  program 
and  independent  research  efforts.  In 
2001,  the  U.S.  Fish  and  Wildlife  Service 
designated  critical  habitat  for  the 
threatened  Mexican  spotted  owl,  which 
includes  Salt  Creek  Canyon.  In  addition, 
vegetation  has  returned  to  the  vehicle 
tracks  and  water  flows  have  moved 
sections  of  the  stream  channel  since 
motor  vehicles  were  prohibited  as  a 
result  of  the  litigation. 

To  take  into  account  these  changes 
and  to  address  the  impairment  question 
following  the  remand,  the  NPS  initiated 
an  EA  process  in  accordance  with  the 


National  Environmental  Policy  Act 
(NEPA).  The  district  court  subsequendy 
stayed  its  proceedings  until  completion 
of  this  EA.  The  EA  process  took 
advantage  of  additional  scientific 
information  and  applied  the  newly 
stated  NPS  impairment  policy  to 
analyze,  in  more  depth  than  had 
previously  been  possible,  the  impacts  of 
a  range  of  access  alternatives  for  Salt 
Creek  from  Peekaboo  camp  to  the 
vicinity  of  Angel  Arch  ("Middle  Salt 
Creek  Canyon").  The  EA  was  released 
for  public  review  and  comment  in  June 
2002  arid  a  Finding  of  No  Significant 
Impact  (FONSI)  was  issued  in 
September  2002. 

"The  EA  analyzed  three  alternatives 
permitting  vehicle  access.  Each  of  these 
alternatives  would  allow  vehicle  travel 
on  the  Middle  Salt  Creek  Canyon  road 
under  the  permit  system  and  daily 
vehicle  limits  of  the  1995  Canyonlands/ 
Orange  Cliffs  Backcountry  Management 
Plan  (BMP).  Alternative  A  would  allow 
motor  vehicle  access  on  the  current 
alignment  of  the  road  year-round. 
Alternative  B  would  allow  vehicle 
access  on  the  current  alignment  of  the 
road  each  year  fi-om  October  1  until  ice 
makes  the  creek  impassable,  or  January 
31  of  the  following  year  at  the  latest; 
vehicles  would  be  prohibited  the 
remainder  of  the  year.  Alternative  C 
would  realign  sections  of  the  road  to 
avoid  the  streambed  emd  riparian  area 
where  feasible,  and  would  allow  year- 
round  vehicle  access. 

The  fourth  alternative  analyzed  in  the 
EA,  Alternative  D,  would  prohibit  motor 
vehicle  access  in  Middle  Salt  Creek 
Canyon  year-round.  Hiking  and  pack/ 
saddle  stock  would  continue  to  be 
permitted,  under  the  provisions  of  the 
backcountry  management  plan. 

Under  each  of  the  three  vehicle 
alternatives,  the  use  of  motor  vehicles 
was  found  to  cause  impairment  to  park 
resources  and  values  because  of  adverse 
impacts  to  the  Salt  Creek  riparian/ 
wetiand  ecosystem.  Alternative  D, 
prohibiting  vehicle  access,  was  found 
not  to  cause  impairment  to  park 
resources  and  values.  Consequently, 
Alternative  D  was  selected  in  the  FONSI 
for  implementation. 

Because  each  of  the  three  alternatives 
for  vehicle  traffic  in  Middle  Salt  Creek 
Canyon  would  cause  impairment  of 
park  resources  and  values,  allowing 
motor  vehicles  under  any  one  of  these 
alternatives  is  not  permissible  under  the 
NPS  Organic  Act.  Other  roads  in  the 
Needles  District,  as  well  as  elsewhere  in 
t^anyonlands  National  Park,  remain 
open  to  motor  vehicles.  Salt  Creek  above 
Peekaboo  remains  open  to  foot  and 
pack/saddle  stock  travel. 


San  Juan  County  and  the  State  of  Utah 
have  asserted  that  they  hold  a  right-of- 
way  over  the  road  pursuant  to  R.S.  2477. 
R.S.  2477  is  a  law  passed  in  1866  that 
provides,  "the  right  of  way  for  the 
construction  of  highways  over  public 
lands,  not  reserved  for  public  uses,  is 
hereby  granted."  R.S.  2477  was  repealed 
in  1976,  subject  to  valid  existing  rights. 
The  NPS  has  sought  and  examined 
information  relevant  to  the  claim  that 
this  route  is  an  R.S.  2477  right-of-way. 
Based  on  this  review,  the  NPS 
concluded  that  it  had  not  been  shown 
that  a  valid  right-of-way  was 
constructed  during  the  period  when  the 
lands  were  uiueserved.  Promulgation  of 
this  rule  will  not  affect  the  ability  of  the 
County  or  State  to  pursue  in  an 
appropriate  forum  the  claim  that  this  is 
a  valid  R.S.  2477  right-of-way. 

The  proposed  rule  would  prohibit 
motorized  public  use  in  Salt  Creek 
Canyon  above  Peekaboo  Spring. 
Although  these  regulations  do  not  apply 
to  motor  vehicle  use  for  administrative 
purposes,  the  Park  as  a  matter  of  policy 
has  previously  chosen  to  forgo  all  such 
motorized  use  unless  necessary  for 
emergency  rescue  purposes. 

Public  Participation:  If  you  wish  to 
comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Canyonlands  National  Park,  2282  SW 
Resource  Boulevard,  Moab,  Utah  84532. 
You  may  also  comment  via  the  Internet 
to  canysaltck@nps.gov.  Please  include 
your  name  and  return  address  in  your 
Internet  message.  Finally,  you  may 
hand-deliver  comments  to  the  Park  in 
the  previously  provided  address.  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  vdthhold  your  name  and/or 
address,  you  must  state  this 
prominenUy  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Drafting  Information:  The  principal 
author  of  this  proposed  rule  is  David 
Wood,  Canyonlands  National  Park. 
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Compliance  With  Other  Laws 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  not  a  significant 
rule  and  is  notj  subject  to  review  by  the 
Office  of  Manajgement  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adv(  irsely  affect  in  a  material 
way  the  econo  ny,  productivity, 
competition,  jc  bs,  the  environment, 
public  health  c  r  safety,  or  state,  local,  or 
tribal  govemmpnts  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  i  )r  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agenc} . 

(3)  This  rule  does  not  alter  the 
budgetary  effec  ts  of  entitlements,  grants, 
user  fees,  or  loi  in  programs  or  the  rights 
or  obligations  ( if  their  recipients. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issue  i. 

Regulatory  Fie.  ability  Act 

The  Departn  enl  of  the  Interior 
certifies  that  th  is  docimient  will  not 
have  a  significi  nt  economic  impact  on 
a  substantial  ni  unber  of  small  entities 
under  the  Regu  latory  Flexibility  Act  (5 
U.S.C.  601  et  st^q.).  The  economic  effects 
of  this  rule  are  local  in  natiire  and 
negligible  in  sc  ope.  There  are  several 
other  roads  thr  )ughout  the  Park  that 
commercial  mc  tor  vehicles  may 
continue  to  use 


Small  Businesi 
Fairness  Act  (S  BREFAI 

rot 


tie; 


hive : 


c<  use , 


This  rule  is 
U.S.C.  804(2), 
Regulatory 
The  rule  will 
large  businesse^ 

a.  Does  not 
the  economy  o 

b.  Will  not 
costs  or  prices 
individual  indi  i 
local  govemme  nt 
geographic 

c.  Does  not 
effects  on 
investment, 
the  ability  of  U 
compete  with 


a  major  rule  under  5 
Small  Business 
Enfi)rcement  Fairness  Act. 
no  effect  on  small  or 
This  rule: 

ve  an  annual  effect  on 
$100  million  or  more, 
a  major  increase  in 
or  consumers, 
stries,  Federal,  State,  or 
agencies,  or 


regi  ans 
hive : 


pre  d 


Unfunded  Marklates 

This  rule  doe  > 
unfunded  man(  ate 
tribal  govemmf  nti 
of  more  than 
rule  does  not 
unique  effect  o 
governments  oi 
Department  ha: 
rule  meets  the 


Regulatory  Enforcement 


significant  adverse 
comi^etition,  employment, 

uctivity,  innovation,  or 
S. -based  enterprises  to 
f  )reign-based  enterprises. 


Reform  Act 

not  impose  an 

on  State,  local,  or 
s  or  the  private  sector 
million  per  year.  The 
a  significant  or 
state,  local,  or  tribal 
the  private  sector.  The 
determined  that  this 
pplicable  standards 


$100 
have 


provided  in  Section  3(a)  and  3(b)(2)  of 
Executive  Order  12988. 

Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630  and  the  Attorney  General's 
Guidelines  for  the  evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings,  the  rule  does  not  have  takings 
implications.  The  EA/FONSI  and  the 
impairment  finding  with  respect  to 
motorized  use  of  the  Salt  Creek  road 
were  made  as  a  direct  result  of  the  still 
pending  litigation  brought  by  Southern 
Utah  Wilderness  Alliance  challenging 
the  permit  system  which  Canyonlands 
instituted  for  motor  vehicles  to  use  this 
road.  Since  this  lawsuit  was  originally 
filed,  state  and  local  entities  have 
asserted  that  the  road  constitutes  an  R.S. 
2477  right-of-way,  which  in  this  case 
would  be  a  right-of-way  across  public 
lands  in  favor  of  the  State  and  local 
county.  As  noted  previously,  the  NPS 
has  concluded  that  the  information 
available  to  it  is  not  sufficient  to 
demonstrate  that  a.  valid  right-of-way 
was  created  prior  to  reservation  of  these 
lands  and  that  closure  to  motor  vehicles 
is  required  to  prevent  an  impermissible 
impairment  to  park  resoiu'ces.  No 
evidence  exists  that  either  the  State  or 
County  has  ever  managed  or  maintained 
this  road,  nor  have  they  commenced 
administrative  or  judicial  proceedings  to 
lead  to  a  determination  whether  any 
such  claims  are  valid.  Nevertheless, 
should  it  be  subsequently  determined 
that  the  State  and  County  do  hold  a 
valid  R.S.  2477  right-of-way,  the 
regulation  will  be  revisited  to  ensure 
that  it  is  consistent  with  the  property 
rights  that  are  afforded  to  the  holders  of 
such  valid  rights-of-way. 

Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  regulation  will  not  have  a 
substantial  direct  effect  on  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule 
addresses  the  prohibition  of  motorized 
use  in  part  of  a  canyon  in  Canyonlands 
National  Park.  Canyonlands  has  had 
proprietary  jurisdiction  over  the  canyon 
since  the  creation  of  the  Park  in  1964. 
On  April  9,  2003,  the  Department  of  the 
Interior  and  the  State  of  Utah  entered 
into  a  Memorandum  of  Understanding 
to  implement  "a  State  and  Coxmty  Road 
Acknowledgment  Process."  The 
Memorandum  excludes  R.S.  2477  rights- 
of-way  within  units  of  the  National  Park 
System  in  Utah  and  provides  that  the 
"State,  Utah  counties  and  the 


Department  shall  work  cooperatively  to 
minimize  trespass  situations  on  roads" 
within  national  parks. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
imduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  OMB  form  83-1  is  not 
required. 

National  Environmental  Policy  Act 

This  rule  is  not  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  Pursuant  to  the 
National  Environmental  Policy  Act,  42 
U.S.C.  §4332,  NPS  has  prepared  an 
Environmental  Assessment  (EA)  and  a 
Finding  of  No  Significant  Impact 
(FONSI)  on  the  proposed  use  of  Salt 
Creek  Road.  The  EA  and  FONSI  may  be 
viewed  at  http://www.nps.gov/cany  or 
copies  may  be  obtained  by  contacting 
Canyonlands  National  Park. 

Govemment-to-Government 
Relationship  with  Tribes 

In  accordance  with  Executive  Order 
13175  "Consultation  and  Coordination 
with  Indian  Tribal  Governments"  (65  FR 
67249),  and  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  and  512 
DM  2,  we  have  evaluated  potential 
effects  on  federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  potential- effects. 

List  of  Subjects  in  36  CFR  Part  7 

District  of  Columbia,  National  Parks, 
Reporting  and  recordkeeping 
requirements. 

36  CFR  part  7  is  proposed  to  be 
amended  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  3,  9a,  460(q), 
462(k);  Sec.  7.96  also  issued  under  D.C.  Code 
8-1.37  (1981)  and  D.C.  Code  40-721  (1981). 

2.  Add  §  7.44  to  read  as  follows: 
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§  7.44    Canyonlands  National  Park. 

(a)  Motor  Vehicle  Use.  Motor  vehicles 
are  prohibited  in  Salt  Creek  Canyon 
above  Peekaboo  campsite. 

(b)  [Reserved] 

Dated:  July  18,  2003. 
Paul  Hoffinan, 

Acting  Assistant  Secretary  for  Fish  and 
Wildlife  and  Parks. 
[FR  Doc.  03-19964  Filed  8-8-03;  8:45  am] 

BILLING  CODE  4312-OF-.f> 


POSTAL  SERVICE 

39  CFR  Parts  224,  261  through  268 

Release  of  Information  and  Records 
Management  Changes 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
to  revise  organizational  names  and  titles 
relating  to  the  policies  for  the  release  of 
information  and  records  management, 
and  revises  the  fee  structure  relating  to 
the  furnishing  of  documents  and  records 
to  members  of  the  public  under  the 
Freedom  of  Information  Act  (FOIA).  We 
are  proposing  these  changes  because 
organizational  names  and  titles  have 
changed  as  a  result  of  agency 
restructuring.  The  revisions  reflect  to 
whom  the  public  should  address  issues 
relating  to  the  release  of  information 
and  records  management.  In  addition, 
we  are  proposing  a  change  to  fee 
structiu«  to  permit  the  recovery  of 
current  costs  incxured  in  the  furnishing 
of  records  to  the  public. 
DATES:  Any  interested  party  may  submit 
written  comments  on  the  proposed 
modification  on  or  before  September  22, 
2003. 

ADDRESSES:  Mail  or  deliver  written 
comments  on  this  proposal  to  the 
Records  Office,  United  States  Postal 
Service,  475  L'Enfant  Plaza,  SW.,  Room 
5846,  Washington,  DC  20260-5846. 
Copies  of  all  written  comments  will  be 
available  at  the  address  in  this  section 
for  public  inspection  and  photocopying 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Faruq  at  202-268-2608. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Changes 

The  Postal  Service  is  proposing  to 
modify  parts  224  and  261-268  of  Title 
39,  Code  of  Federal  Regulations,  to 
reflect  current  organizational  names  and 
titles,  which  have  changed  as  a  result  of 
agency  restructuring.  The  proposal 
additionally  modifies  part  265,  revising 


the  fee  structure  relating  to  the 
furnishing  of  documents  and  records  to 
members  of  the  public  imder  the 
Freedom  of  Information  Act  (FOIA), 

As  a  result  of  agency  restructiuing, 
responsibility  for  Postal  Service  release 
of  information  and  records  management 
policy  has  shifted  from  Finance  to 
Consumer  Affairs.  The  Chief  Privacy 
Officer  (CPO),  who  reports  to  the  Vice 
President  and  Consumer  Advocate,  has 
assumed  the  release  of  information/ 
records  management  responsibilities 
formerly  held  by  the  Manager, 
Administration  and  FOIA,  under  the 
Chief  Financial  Officer  and  Executive 
Vice  President. 

Under  the  new  organizational 
struct\ire,  the  title  "Freedom  of 
Information/Privacy  Acts  Officer"  is 
changed  to  "Manager,  Records  Office." 
The  Manager,  Records  Office,  reports  to 
the  CPO. 

The  CPO  is  responsible  for  the 
issuance  of  policy  on  the  protection  of 
privacy  and  the  release  of  Postal  Service 
records,  with  the  power  to  authorize  the 
disclosure  of  such  records,  and  to 
delegate  or  take  appropriate  action  if 
that  policy  is  not  adhered  to,  or  if 
questions  of  interpretation  or  procedure 
arise.  The  CPO  directs  the  activities  of 
the  Privacy  Office  and  the  Records 
Office. 

The  Manager,  Records  Office,  is 
responsible  for  establishing  procedures 
and  gmdelines  to  ensure  that  record 
management  practices  are  in 
compliance  with  the  Privacy  Act  emd 
FOIA.  The  Manager,  Records  Office, 
may  also  delegate  or  take  appropriate 
action  if  policies  are  not  adhered  to,  or 
if  questions  of  interpretation  or 
procedures  arise. 

This  proposal  further  modifies  part 
265  to  revise  the  fee  structure  for 
providing  documents  and  records  to  the 
public  imder  the  FOIA.  Postal  Service 
FOIA  fees  have  not  been  updated  since 
1987,  tod  are  substantially  below 
allowable  costs. 

The  proposed  FOIA  fee  structure 
changes  in  three  ways.  First,  the  fees 
will  be  assessed  in  half-hour 
increments,  as  opposed  to  quarter-hour 
increments.  Second,  the  fee  will 
increase  to  $32  per  hour,  to  reflect  the 
current  cost  of  providing  FOIA  services. 
The  third  change  eliminates  the 
"clerical"  and  "professional/ 
managerial"  designations  of  responders, 
melting  the  two  groups  into  one. 

The  use  of  half-hour  increments  is 
consistent  with  other  agency  practices 
and  will  allow  for  simpler 
administrative  implementation.  The 
proposed  $32  per  hour  fee  is  based  on 
the  weighted  average  hourly  salary  with 
benefits  under  the  Executive  and 


Administrative  Salary  (EAS)  Schedule, 
the  class  of  personnel  typically  involved 
in  providing  FOIA  services.  The  existing 
designations  "clerical"  and 
"professional/managerial"  are 
eliminated.  Those  terms  are  often  not 
meaningful  within  this  class  of 
employees. 

Computer  search  fees,  based  on  the 
Information  Services  Price  List,  have 
been  updated  with  present  costs  related 
to  current  technology.  The  list  has  been 
replaced  with  rates  to  be  assessed  for 
computer  processing  time  and 
personnel  costs  when  information  must 
be  retrieved  by  computer,  as  follows: 


Price 


Unit 


Computer  Processing 


Mainframe  usage  

Midrange  server  usage 
PC  usage  


Printing  computer  output 
Magnetic  tape  produc- 
tion. 


Personnel 


IHigti  technical  

Medium  tectinical 
Low  technical  


per  hour 
per  hour 
per  hour 


Lastly,  the  fee  for  business  change-of- 
address  information  is  eliminated. 

List  of  Subjects 

39  CFR  Part  224 

Organization  and  functions 
(Government  agencies). 

39  CFR  Parts  261.  262.  and  263 

Archives  and  records. 

39  CFR  Part  264 

Archives  and  records.  Security 
measures. 

39  CFR  Part  265 

Administrative  practice  and 
procedure.  Courts,  Freedom  of 
information.  Government  employees. 

39  CFR  Parts  266  and  268 

Privacy. 

39  CFR  Part  267 

Archives  and  records.  Classified 
information.  Privacy,  Security  measures. 

For  the  reasons  stated  in  the 
preamble,  the  Postal  Service  proposes  to 
amend  39  CFR  parts  224,  261,  and  262- 
268  as  follows: 

PART  224— [AMENDED] 

1.  The  authority  citation  for  part  224 
continues  to  read  as  follows: 
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Authority:  5  Ll.S.C.  App.3;  39  U.S.C.  203, 
204,  401(2),  403J404,  409, 1001;  Inspector 
General  Act  of  ip78,  as  amended  (Pub.L.  95- 
452.  as  amended 

§224.1     [Amer 

2.  In  §  224.1,  paragraph  (a),  remove 
the  words  "a  Spnior  Assistant 
Postmaster  Geieral  (SAPMG).  The 
group  consists  pf  three  departments, 
each  headed  b?  an  Assistant  Postmaster 
General  and  tti  Office  of  the  Treasurer 
and  the  Records  Office.  The  SAPMG, 
Finance,  partiqipates  in  the  planning 
and  budget  prdcess,  and  reviews  and 
evaluates  the  b  udget  requests  of  each 
region  for  the  a  reas  imder  control  of  the 
Finance  Group  "  and  add  in  their  place 
the  words  "Ch:  ef  Financial  Officer  and 
Executive  Vice  President.  The  group 
includes  the  fo  lowing:  Vice  President, 
Chief  Technok  gy  Officer;  Vice 
President,  Finance  Controller;  Vice 
President,  Trea  surer;  Vice  President, 
Supply  Manag<  ment;  Manager, 
Corporate  Fina  icial  Planning;  Manager, 
Internal  Control;  and  Manager,  Finance 
Administration . ' ' 

PART  261— (Al  «ENOED] 


3.  The  authority 
continues  to  re  id 


citation  part  261 
as  follows: 


Authority:  39  \  F.S.C.  401. 

§261.2    [Amenc^ 

4.  In  §261.2, [paragraph  fb),  remove 
the  word  "Finance"  and  add  in  its  place 
the  words  "the  Privacy  Office"  . 


§261.4    [Anwni 

5.  Amend  § 

a.  In  paragraj 
"manager,  Ai 
under  the  Chiel 
Senior  Vice  Pi 
place  the  word: 
Office,  under 

b.  In  paragra 
"finance"  and 
"Consumer  Affj 

c.  Revise  pari 

d.  Remove  pi 
The  revision 


1.4  as  follows: 
h  (a),  remove  the  words 
inistration  and  FOIA, 

Financial  Officer  and 

ident,"  and  add  in  their 

"Manager,  Records 
e  Privacy  Office";  and 
h  (a)  remove  the  word 
dd  in  its  place  the  words 

irs". 
igraph  [b). 

agraph  (c). 

eads  as  follows: 


§261.4    Responsibility. 


(b)  The  ChieflPrivacy 
the  Vice  Presidi  snt 
Advocate,  is  re< 
administering 
management 
compliance  of 
and  instruction^ 
policy. 


pel 
ill 


Officer,  under 
and  Consumer 
ponsible  for 
rpcords  and  information 
icies  and  for  the 
handbooks,  directives, 
in  support  of  this 


PART  262— {AMENDED] 

6.  The  author  ity  citation  for  part  262 
continues  to  re{  d  as  follows: 


Authority:  5  U.S.C.  552,  552A;  39  U.S.C. 
401. 

§262,2    [Amended] 

7.  Amend  §  262.2  as  follows: 

a.  Redesignate  paragraphs  (a),  (c),  and 
(d)  as  paragraphs  (c),  (d),  and  (e). 

b.  Add  new  paragraph  (a). 

c.  Revise  paragraph  (b). 

d.  In  newly  redesignated  paragraph 
(e),  remove  the  words  "Manager, 
Corporate  Accounting"  and  add  in  their 
place  the  words  "Records  Office"  and 
remove  the  word  "official"  and  add  in 
its  place  the  words  "Records  Office  is". 

The  addition  and  revision  read  as 
follows: 

§262.2    Officials. 

(a)  Chief  Privacy  Officer.  The  Chief 
Privacy  Officer  (CPO)  is  responsible  for 
the  issuance  of  policy  on  the  protection 
of  privacy  and  the  release  of  Postal 
Service  records  with  the  power  to 
authorize  the  disclosing  of  such  records 
and  to  delegate  or  take  appropriate 
action  if  that  policy  is  not  adhered  to  or 
if  questions  of  interpretation  or 
procedure  arise.  The  CPO  directs  the 
activities  of  the  Privacy  Office  and  the 
Records  Office. 

(b)  Manager,  Records  Office.  The 
Manager,  Records  Office,  manages  the 
Records  Office,  and  is  responsible  for 
establishing  procedures  and  guidelines 
to  ensure  that  record  management 
practices  are  in  compliance  with  the 
Privacy  Act  and  FOL\.  The  Manager, 
Records  Office,  may  also  delegate  or 
take  appropriate  action  if  policies  are 
not  adhered  to  or  if  questions  of 
interpretation  or  procedures  arise. 


§262.4    [Amended] 

8.  Amend  §  262.4  as  follows: 

a.  In  paragraph  (a),  remove  the  words 
"office  of  Corporate  Accounting  or  the 
National  Archives  and  Records 
Administration"  and  add  in  their  place 
the  words  "Records  Office".  • 

b.  In  paragraph  (b),  remove  the  words 
"office  of  Corporate  Accounting"  and 
add  in  their  place  the  words  "Records 
Office". 

§262.5    [Amended] 

9.  In  §  262.5,  paragraph  (d)(2),  remove 
the  words  "office  of  Administration  and 
FOIA"  and  add  in  their  place  the  words 
"Records  Office'. 

PART  263— {AMENDED] 

10.  The  authority  citation  for  39  CFR 
Part  263  continues  to  read  as  follows: 

Authority:  39  U.S.C.  401. 

§263.3    [Amended] 

11.  Amend  §  263.3  as  follows:  In 
paragraph  (a),  remove  the  words  "The 


Office  of  Corporate  Accounting"  and 
add  in  their  place  the  words  "Records 
Office". 

§263.4    [Amended] 

12.  In  §  263.4,  remove  the  words 
"Corporate  Accoimting"  and  add  in 
their  place  the  words  "the  Records 
Office". 

§263.5    [Anranded] 

13.  Amend  §  263.5  as  follows: 

a.  Remove  the  words  "Corporate 
Accoimting"  and  add  in  their  place  the 
words  "Records  Office". 

b.  Remove  the  digits  "5240". 

c.  Remove  the  v/ords  "to  the  Records 
Specialist". 

d.  Remove  the  digits  "4869"  and  add 
in  their  place  the  digits  "2608". 

PART  264-{AMENDED] 

14.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  401. 

§264.3    [Amended] 

15.  In  §  264.3,  paragraph  (a),  remove 
the  words  "Corporate  Accounting"  and 
add  in  their  place  the  words  "Records 
Office". 

PART  26&-{AMENDED] 

16.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552;  5  U.S.C.  App.  3; 
39  U.S.C.  401,  403,  410, 1001,  2601. 

§265.3    [Amended] 

17.  Amend  §  265.3  as  follows: 

a.  In  paragraph  (a),  remove  the  words 
"%  262.2  (a)"  and  add  in  their  place  the 
words  "§262.2  (c)". 

b.  In  paragraph  (b),  remove  the  words 
"Freedom  of  Information/Privacy  Acts 
Officer.  The  USPS  Freedom  of 
Information/Privacy  Acts  Officer,  under 
the  Manager,  Administration  and  FOIA" 
and  add  in  their  place  the  words 
"Manager,  Records  Office.  The  Postal 
Service  Manager,  Records  Office,  under 
the  Privacy  Office". 

§265.4    [Amended] 

18.  Amend  §  265.4  as  follows: 

a.  Remove  the  words  "USPS  Freedom 
of  Information/Privacy  Acts  Officer" 
and  add  in  their  place  the  words 
"Manager,  Records  Office". 

b.  Remove  the  digits  "5202".  ^ 

§265.5    [Amended] 

19.  In  §  265.5,  remove  the  designation 
".gov"  and  add  in  its  place  the 
designation  ".com/foia". 

§265.6    [Amended] 

20.  Amend  §  265.6  as  follows: 

a.  In  paragraph  (b),  introductory  text, 
remove  the  words  "Office  of 
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Administration  and  FOIA"  and  add  in 
their  place  the  words  "Records  Office". 

b.  In  paragraph  (d)(1),  remove  the 
words  "upon  payment  of  the  fee 
prescribed  in  §  265.9  (e)(3)  and  (g)(5),". 

§265.7    [Amended] 

21.  Amend  §  265.7  as  follows: 

a.  In  paragraph  (a)(2),  remove  the 
words  "USPS  Freedom  of  Information/ 
Privacy  Acts  Officer"  and  add  in  their 
place  the  words  "Manager,  Records 
Office". 

b.  In  paragraph  (a)(2),  remove  the 
digits  "5202". 

c.  In  paragraph  (a)(2),  remove  the 
words  "office  of  Administration  and 
FOIA"  and  add  in  their  place  the  words 
"Records  Office". 

§265.9    [Amended]  ' 

22.  Amend  §  265.9  as  follows: 

a.  In  paragraph  (b)(l)(i),  remove  the 
words  "each  quarter  hour  spent  by 
clerical  personnel  in  searching  for 
records  is  $4.40.  When  a  search  cannot 
be  performed  by  clerical  personnel  and 
must  be  performed  by  professional  or 
managerial  personnel,  the  fee  for  each 
quarter  hour  in  searching  for  records  is 
$5.35."  and  add  in  their  place  the  words 
"a  manual  search  is  $32  per  hour 
(fractions  of  an  hour  are  rounded  to  the 
nearest  half  hour)". 

b.  In  paragraph  (b)(l)(ii),  remove  the 
words  "runs  and  operator  salary,  as 
calculated  in  accordance  with  the 
Information  Services  Price  List"  and 
add  in  their  place  the  words  "and 
personnel  cost". 

c.  In  paragraph  (b)(l)(ii),  remove  the 
words  "list  is"  and  add  in  their  place 
the  words  "fees  are". 

d.  In  paragraph  (b){2)(ii),  remove  the 
words  "offipe  of  Administration  and 
FOIA"  and  add  in  their  place  the  words 
"Records  Office". 

e.  In  paragraph  (b)(2)(iii),  remove  the 
phrase  "the  per-page  fee  shall  be 
charged"  and  add  the  phrase  "the  $.15 
per-page  fee  shall  be  charged";  and 

f.  In  paragraph  (b)(2)(iii),  add  to  the 
third  sentence  the  words  "or  her" 
following  the  word  "his". 

g.  In  paragraph  (b)(3),  revise  the  first 
two  sentences. 

h.  Remove  paragraph  (e)(3). 

i.  In  paragraph  (g)(1),  remove  the 
words  "Fees  shall  not  be"  and  add  in 
their  place  the  words  "No  fees  shall  be". 

j.  In  paragraph  (g)(1),  remove  the  last 
sentence. 

k.  In  paragraph  (g)(2)(i),  remove  the 
words  "the  standard  rates  set  out  in  the 
Information  Services  Price  List"  and 
add  in  their  place  the  words  "fee  for 
computer  searches". 

1.  In  paragraph  (g)(2),  remove  the 
words  "(including  the  cost  of  equipment 


use  and  operator's  time)  reaches  the 
equivalent  dollar  amount  of  the 
operator's  basic  rate  for  two  hours  plus 
a  factor  to  cover  benefits."  and  add  in 
their  place  the  words  "(including  the 
cost  of  personnel  and  computer 
processing  time)  reaches  the  equivalent 
dollar  amount  of  personnel  fees  for  two 
hours." 

m.  In  paragraph  {g)(4),  remove  the 
words  "office  of  Administration  and 
FOIA"  and  add  in  their  place  the  words 
"Manager,  Records  Office". 

n.  Revise  paragraph  (g)(5). 

The  revisions  read  as  follows: 

§265.9    Schedule  of  fees. 

***** 

(b)*  *  * 

13)  *  *  *  The  fee  for  reviewing 
records  located  in  response  to  a 
commercial  use  request  is  $32  per  hour 
(fractions  of  an  hour  are  rounded  to  the 
nearest  half  hour). 
***** 

(g)*   *   * 

(5)  Fee  for  other  services.  Waivers  do 
not  apply  for  fees  for  address  correction 
services  performed  in  accordance  with 
section  R900  of  the  Domestic  Mail 
Manual. 


§265.10    [Amended] 

23.  In  §  265.10,  remove  the  word 
".gov"  and  add  in  its  place  the  words 
".com/foia". 

§265.12    [Amended] 

24.  Amend  §  265.12  as  follows: 

a.  In  paragraph  (b)(7),  remove  the 
words  "Freedom  of  Information/Privacy 
Acts  Officer"  and  add  in  their  place  the 
words  "Manager,  Records  Office". 

b.  In  paragraph  tb)(7),  remove  the 
digits  "5202". 

25.  Revise  Appendix  A  to  read  as 
follows: 

Appendix  A  to  Part  265— Fees  for 
Computer  Searches 

When  requested  information  must  be 
retrieved  by  computer,  rates  for  personnel 
and  computer  time  apply.  Estimates  are 
provided  to  the  requester  in  advance  and  are 
based  on  the  following  rates: 


PC  usage 


Price 


Unit 


Personnel 


High  technical  

Medium  technical 
Low  technical  


per  hour 
per  hour 
per  hour 


Computer  Processing 


Mainframe  usage  

Midrange  sen/er  usage 

$.39 
.06 

per  sec- 
ond 

per  sec- 
ond 

Printing  computer  output 
Magnetic  tape  produc- 
tion. 


Price 


7.00 

.14 
24,00 


Unn 


per  15 

minute 
per  page 
per  vol- 
ume 


PART  266— [AMENDED] 

26.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

Authority:  5  U  S.C.  552a:  39  U.S.C.  401. 

§266.3    [Amended] 

27.  Amend  §  266.3  as  follows: 

a.  In  paragraph  (a),  remove  the  words 
"Freedom  of  Information/Privacy  Acts 
Officer.  The  USPS  Freedom  of 
Information/Privacy  Acts  Officer,  under 
the  Manager,  Administration  and  FOIA" 
and  add  in  its  place  the  words  "Records 
Office.  The  Records  Office,  within  the 
Privacy  Office". 

b.  In  paragraph  (c)  remove  the  words 
"office  of  Adininistration  and  FOIA" 
and  add  in  their  place  the  words 
"Records  Office". 

c.  In  paragraph  (d)(2)  remove  the 
words  "Manager,  Administration  and 
FOIA"  and  add  in  their  place  the  words 
"Chief  Privacy  Officer". 

d.  Revise  paragraphs  (d)(2)(i)  through 
(vi)  to  read  as  follows: 

§266.3    Responsibility. 

***** 

(d)*  *  * 

(2)*  *  * 

(i)  Vice  President  and  Consumer 
Advocate  (Chairman). 

(ii)  Chief  Postal  Inspector. 

(iii)  Inspector  General. 

(iv)  Senior  Vice  President,  Human 
Resources.  * 

(v)  Vice  President,  General  Counsel. 

(vi)  Chief  Privacy  Officer." 

§266.4    [Amended] 

28.  In  §  266.4,  paragraph  (b)(6){i),(iii), 
and  (iv),  remove  the  words  "Freedom  of 
Information/Privacy  Acts  Officer"  and 
add  in  their  place  the  words  "Manager, 
Records  Office". 

§266.5    [Amended] 

29.  In  §  266.5,  paragraph  (d),  remove 
the  words  "office  of  Administration  and 
FOIA"  and  add  in  their  place  the  words 
"Records  Office  ". 

§266.6    [Amended] 

30.  Amend  §  266.6  as  follows: 

a.  In  paragraph  (a),  remove  the  words 
"Freedom  of  Information/Privacy  Acts 
Officer"  and  add  in  their  place  the 
words  "Manager,  Records  Office". 

b.  In  paragraph  (a),  remove  the  digits 
"5202". 

c.  In  paragraph  (d),  remove  the  words 
"Freedom  of  Information/Privacy  Acts 
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Officer"  and  add 
words  "Manigi 


§266.7    [AiTMnded] 


31.1n§ 
remove  the 
Admi: 
their  place 
Counsel". 


26  5 
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.7,  paragraph  (a)(4), 
\irords  "office  of 
nistration  and  FOIA"  and  add  in 
words  "General 


tie 


§266.8    [AnMnded] 


32.  In  §26^ 
remove  the 
and  add  in 
per  page  fee 


8,  paragraph  (b)(3), 
V  ords  "the  per  page  fee" 
tlieir  place  the  words  "$.15 


§266.10    [Amended] 


33.  In  §  261 1 
and  (d),  remqve 
Information/ 
add  in  their  | 
IJecords  Office 


PART  267— {^MENDED] 


34.  The  aul  hority 
continues  to 


.10,  paragraphs  (a),  (b), 

the  words  "Freedom  of 
rivacy  Acts  Officer"  and 
ace  the  words  "Manager, 


citation  for  part  267 
■ead  as  follows: 


Authority:  3^  U.S.C.  401;  Pub.  L.  93-579. 
88  Stat.  1896. 

§267.3    [Amended] 


35.  In  §26: 
the  words  "Fi 
Privacy  Acts 
place  the  wo« 


3,  paragraph  (a),  remove 
iedom  of  Information/ 
fficer"  and  add  in  their 
s  "Chief  Privacy  Officer' 


§267.5    [Amended] 


36.  Amend 


a.  In  paragrfaph 
words  "Mana  jer 
FOIA"  and  ac  d 
words  "Mana  y 

b.  In  paragi  iph 
digits  "5202* 


§267.5  as  follows: 


(e)(3)(i),  remove  the 
Administration  and 
in  their  place,  the 
ier,  Records  Office". 

{e){3)(i).  remove  the 


PART  268— [AMENDED] 

37.  The  aut  lority  citation  for  part  268 
continues  to  i  Bad  as  follows: 

Authority:  3<  U.S.C.  401|  5  U.S.C.  552a. 
§268.1    [Amertded] 

38.  In  §  268|l,  paragraph  (b),  remove 
the  words  "Fieedom  of  Information/ 
Privacy  Acts  Officer"  and  add  in  their 
place  the  wor  Is  "Manager,  Records 
Office". 

Stanley  F.  Min  s, 

Chief  Counsel ,  i  egislative. 

(PR  Doc.  03-20  158  Filed  8-8-03;  8:45  am] 

BtLUNG  CODE  771  M2-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52' 

[MO  188-1188;  FRL-7542-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of 
Missouri 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  Missouri  State 
Implementation  Plan  (SIP)  which 
establishes  a  state-wide  air  emissions 
banking  and  trading  program.  Approval 
of  this  revision  will  ensure  consistency 
between  the  state  and  Federally- 
approved  rules,  and  ensiue  Federal 
enforceability  of  the  revised  state  rule. 
DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  10,  2003. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Wayne  Kaiser, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101.  Electronic  comments  should  be 
sent  either  to  kaiser.wayne@epa.gov.  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  please  follow  the  detailed 
instructions  described  in  "What  action 
is  EPA  taking?"  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603,  or  by 
e-mail  at  kaiseT.wayne@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
final  rules  section  of  the  Federal 
Register,  EPA  is  approving  the  state's 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  wrill 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 


commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  any  adverse  comment  on  part 
of  this  rule  and  if  that  part  can  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  parts  of 
the  rule  that  are  not  the  subject  of  an 
adverse  comment.  For  additional 
information,  see  the  direct  final  rule 
which  is  located  in  the  rules  section  of 
this  Federal  Register. 

Dated:  July  28.  2003. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 
[PR  Doc.  03-20301  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[FL-078-200335  (b);  FRL-7542-1] 

Approval  and  Promulgation  of 
Implementation  Plan:  Revisions  to 
Florida  State  implementation  Plan: 
Transportation  Conformity  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  the  State  Implementation  Plan 
(Sff)  revision  submitted  by  the  State  of 
Florida  for  the  purpose  of  establishing 
transportation  conformity  rules.  In  the 
Final  Rules  Section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationede  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
v«thdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The.  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  September  10, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Matt  Laiuita,  Air 
Quality  Modeling  and  Transportation 
Section,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency  Region  4,  61  Forsyth  Street, 
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SW.,  Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  described  in  the 
direct  final  rule,  Supplementary 
Information  section  [Part  (I){B)(l)(i) 
through  (iii)]  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Laurita,  Air  Quality  Modeling  and 
Transportation  Section,  Air  Planning 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  The 
telephone  number  is  (404)  562-9044. 
Mr.  Laurita  can  also  be  reached  via 
electronic  mail  at 
laurita.matthew@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  July  31,2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  03-20303  Filed  8-8-03;  8:45  am] 

BILUNC  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[WV041/046-€015b;  FRL-7S25-3] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  West 
Virginia;  Regulation  To  Prevent  and 
Control  Particulate  Air  Pollution  From 
Combustion  of  Fuel  in  Indirect  Heat 
Exchangers 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of  West 
Virginia  for  the  purpose  of  establishing 
regulations  for  the  prevention  and 
control  of  particulate  air  pollution  from 
combustion  of  fuel  in  indirect  heat 
exchangers.  In  the  Final  Rules  section  of 
this  Federal  Register,  EPA  is  approving 
the  State's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  the  state  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available,  upon 


request,  from  the  EPA  Regional  Office 
listed  in  the  ADDRESSES  -section  of  this 
document.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  ad\(erse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  fin^  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  by  September  10,  2003. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Makeba  Morris, 
Chief,  Air  Quality  Planning  Branch, 
Mailcode  3AP21,  U.S.  Environmental 
Protection  Agency,  Region  in,  1650 
Arch  Street.  Philadelphia,  Pennsylvania 
19103.  Electronic  comments  should  be 
sent  either  to  morris.makeba@epa.gov  or 
to  http://www.regulations.gov,  which  is 
an  alternative  method  for  submitting 
electronic  comments  to  EPA.  To  submit 
comments,  follow  the  detailed 
instructions  described  in  the 
Supplementary  Information  section. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  West 
Virginia  Department  of  Environmental 
Protection,  Division  of  Air  Quality,  7012 
MacCorkle  Avenue,  SE.,  Charleston,  WV 
25304-3043. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Anderson,  (215)  814-2173,  or 

by  e-mail  at 

anderson  .kathleen@epa  .gov. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  with  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

You  may  submit  comments  either 
electronically  or  by  mail.  To  ensure 
proper  receipt  by  EPA,  identify  the 
appropriate  rulemaking  identification 
number  WV04 1/046-60 15b  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late  ^ 
comments. 


1.  Electronically 

If  you  submit  an  electronic  comment 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  your 
conunent.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment. 

i.  E-mail 

Comments  may  be  sent  by  electronic 
mail  (e-mail)  to 

morris.makeba@epa.gov,  attention 
WV041/046-6015b.  EPA's  e-mail  system 
is  not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captiu«s  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov 

Your  use  of  Regulation.gov  is  an 
edtemative  method  of  submitting 
electronic  comments  to  EPA.  Go  directly 
to  http://www.regulations.gov,  then 
select  "Environmental  Protection 
Ageiicy"  at  the  top  of  the  page  and  use 
the  "go"  button.  The  list  of  ciurent  EPA 
actions  available  for  comment  will  be 
listed.  Please  follow  the  online 
instructions  for  submitting  comments. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

iii.  Disk  or  CD  ROM 

You  may  submit  comments  on  a  disk 
or  CD  ROM  that  you  mail  to  the  mailing 
address  identified  in  the  ADDRESSES 
section  of  this  document.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect,  Word  or  ASCII  file 
format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
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2.  By  Mail 

Written  co  nments  should  be 
addressed  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document. 

For  public  conunenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  C(  imments,  whether 
submitted  eh  ctronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  th  ?  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  co  [nment  contains 
copyrighted  »iaterial,  confidential 
business  infoimation  (CBI),  or  other 
information  whose  disclosiue  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  aiaterial.  EPA  will  provide 
a  reference  ta  that  material  in  the 
version  of  th(  comment  that  is  placed  in 
the  official  pi  iblic  rulemaking  file.  The 
entire  printec  comment,  including  the 
copyrighted  naterial,  will  be  available 
at  the  Region!  il  Office  for  public 
inspection. 

Submittal  of  i  ZBl  Comments 

Do  not  subi  nit  information  that  you 
consider  to  b(  i  CBI  electronically  to  EPA. 
You  may  clai:  n  information  that  you 
submit  to  EP.^  i  as  CBI  by  marking  any 
part  or  all  of  I  bat  information  as  CBI  (if 
you  submit  C  31  on  disk  or  CD  ROM, 
mark  the  outs  ide  of  the  disk  or  CD  ROM 
as  CBI  and  th^  ;n  identify  electronically 
within  the  dii  k  or  CD  ROM  the  specific 
information  t  lat  is  CBI).  Information  so 
marked  will  r  ot  be  disclosed  except  in 
accordance  w  ith  procedures  set  forth  in 
40  CFR  part  2 

In  addition  to  one  complete  version  of 
the  comment  hat  includes  any 
information  c  aimed  as  CBI,  a  copy  of 
the  comment  iiat  does  not  contain  the 
information  c  aimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regioni  d  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  of  CD  ROM.  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  aa  CBI  will  be  included  in 
the  public  fila  and  available  for  public 
inspection  wimout  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  parson  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Considerations  When  Preparing 
Comments  to  EPA 

You  may  fii|d  the  following 
suggestions  helpful  for  preparing  your 
comments; 

1.  Explain  y  our  views  as  clearly  as 
possible. 


2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  regional  file/ 
rulemaking  identification  number  in  the 
subject  line  on  the  first  page  of  your 
response.  It  would  also  be  helpful  if  you 
provided  the  name,  date,  and  Federal 
Register  citation  related  to  your 
comments. 

Dated:  June  30,  2003. 
Thomas  C.  Voltaggio, 

Acting  Regional  Administrator,  Region  ID. 
(FR  Doc.  03-20305  Filed  8-6-03;  8:45  am) 

BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[Region  II  Docket  No.  NJ56-250b;  FRL- 
7527-4) 

Approval  and  Promulgation  of 
Implementation  Plans;  Reasonably 
Available  Control  Technology  for 
Oxides  of  Nitrogen  for  Specific 
Sources  in  the  State  of  New  Jersey 

agency:  Enviroiunental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  revisions  to  the  State 
Implementation  Plan  (SIP)  for  ozone 
submitted  by  the  State  of  New  Jersey. 
These  revisions  consist  of  source- 
specific  reasonably  available  control 
technology  (RACT)  determinations  for 
controiling  oxides  of  nitrogen  (NOx) 
from  seven  facilities  in  New  Jersey. 

The  EPA  is  also  proposing  to  approve, 
for  an  eighth  facility,  New  Jersey's 
revised  NOx  RACT  permit  emission 
limit  that  EPA  previously  approved  and 
EPA  is  incorporating  the  revised  stricter 
limit  into  the  State's  SIP. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  submittals,  as 
a  direct  final  rule  without  prior  proposal 
because  the  Agency  views  them  as 
noncontroversial  submittals  and 


anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  is  set 
forth  in  the  direct  final  rule.  If  EPA 
receives  no  adverse  conunents,  EPA  will 
not  take  further  action  on  this  proposed 
rule.  If  EPA  receives  adverse  comments, 
EPA  will  withdraw  the  direct  final  rule 
and  it  will  not  take  effect.  EPA  will 
address  all  public  conunents  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  September  10, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  either  by  mail  or 
electronically.  Written  comments 
should  be  mailed  to  Raymond  Werner, 
Chief,  Air  Programs  Branch, 
Enviromnental  Protection  Agency, 
Region  II  Office,  290  Broadway,  New 
York,  New  York  10007-1866.  Electronic 
comments  could  be  sent  either  to 
Wemer.Rayinond@epa.gov  or  to  http:// 
www.regulations.gov,  which  is  an 
alternative  method  for  submitting 
.electronic  comments  to  EPA. 

Go  directly  to  http:// 
www.reguIations.gov,  then  select 
"Environmental  Protection  Agency"  at 
the  top  of  the  page  and  use  the  "go" 
button.  Please  follow  the  on-line 
instructions  for  submitting  comments. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hovas: 

Environmental  Protection  Agency, 
Region  11  Office.  290  Broadway,  25di 
Floor.  New  York,  New  York  10007- 
1866. 

New  Jersey  Department  of 
Environmental  Ptotection,  Office  of  Air 
Quality  Management,  Bureau  of  Air 
Pollution  Control,  401  East  State  Street, 
CN027,  Trenton,  New  Jersey  08625. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  (Ted)  Gardella,  Air  Programs 
Branch,  Environmental  Protection 
Agency,  290  Broadway,  25th  Floor,  New 
York,  New  York  10278,  (212)  637-4249 
OR  at  Gardella.Anthony@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  July  1,  2003. 
Jane  M.  Kenny, 

Regional  Administrator.  Region  2. 

[FR  Doc.  03-20425  Filed  8-8-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  172x0276b;  FRL-7524-8] 

Revisions  to  the  California  State 
Implementation  Plan,  Great  Basin 
Unified  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  Great  Basin  Unified  Air 
Pollution  Control  District  (GBUAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  permitting  of  sources 
that  have  the  potential  to  emit  above 
major  source  thresholds  but  do  not 
actually  emit  ppllutants  at  those  levels. 
We  are  proposing  to  approve  local  rules 
imder  the  Clean  Air  Act  as  amended  in 
1990  (CAA  or  the  Act). 
DATES:  Comments  must  be  received  in 
writing  by  September  10,  2003. 
ADDRESSES:  Mail  comments  to  Gerardo 
Rios,  Permits  Office  Chief  (AIR-3),  U.S. 
Environmental  Protection  Agency, 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105; 
Tios.gemTdo®epa.gov. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  documents  (TSDs)  at 
oiu  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Permits  Office  (AIR-3),  Air  Division. 

Environmental  Protection  Agency. 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW., 

Washington,  DC  20460 
California  Air  Resoiuces  Board. 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814 
Great  Basin  Unified  Air  Pollution 

Control  District,  157  Short  Street, 

Bishop,  CA  93514 
A  copy  of  the  rule  may  also  be  available 

via  the  Internet  at  http:// 

www.arb.ca.gov/drdb/drdbltxt.htm. 

Please  be  advised  that  this  is  not  an 

EPA  website  and  may  not  contain  the 

same  version  of  the  rule  that  was 

submitted  to  EPA. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Wampler,  Permits  Office,  (AIR- 
3),  Air  Division,  U.S.  Environmental 
Protection  Agency,  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  972-3975. 


SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  local  rules 
GBUAPCD  Rules  218  and  219.  In  the 
Rules  and  Regulations  section  of  this 
Federal  Register,  we  are  approving 
these  local  rules  in  a  direct  final  action 
without  prior  proposal  because  we 
believe  these  SIP  revisions  are  not 
controversial.  If  we  receive  adverse 
comments,  however,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  and  address  the  comments  in 
subsequent  action  based  on  this 
proposed  rule.  We  do  not  plan  to  open 
a  second  comment  period,  so  anyone 
interested  in  commenting  should  do  so 
at  this  time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  June  12.  2003. 
Alexis  Strauss, 

Acting  Regional  Administrator,  Region  IX. 
[FR  Doc.  03-20427  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  6560-SO-P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  71 

[Docket  No.  OST-2003-1 5858] 

RIN2105-AD30 

Standard  Time  Zone  Boundary  in  the 
State  of  South  Dakota:  Proposed 
Relocation  of  Jones,  Mellette,  and 
Todd  Counties 

AGENCY:  Office  of  the  Secretary  (OST), 

DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  In  response  to  a  concurrent 
resolution  of  the  South  Dakota 
legislature,  DOT  proposes  to  relocate  the 
boimdary  between  mountain  time  and 
central  time  in  the  State  of  South 
Dakota.  DOT  proposes  to  place  all  of 
Jones,  Mellette,  and  Todd  Counties  in 
the  central  time  zone. 
DATES:  Comments  should  be  received  by 
September  25,  2003  to  be  assured  of 
consideration.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable.  If  the  time  zone 
boundary  is  changed  as  a  result  of  this 
rulemaking,  the  effective  date  would  be 
no  earlier  than  2  a.m.  MDT  Sunday, 
October  26,  2003,  which  is  the 
changeover  from  daylight  saving  to 
standard  time. 

ADDRESSES:  You  may  submit  comments 
to  DOT  DMS  Docket  OST-2003-1 5858 
by  any  of  the  following  methods: 
•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 


conunents  on  the  DOT  electronic  docket 
site. 

•  Fax:1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
number  or  Regulatory  Identification 
Niunber  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov.  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notices. 

Docket:  For  access  to  the  docket  to 
read  backgroiuid  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  am  and  5 
pm,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petric,  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  Room  10424,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9315,  or  by  email  at 
joanne.petrie@ost.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Standard  Time  Act  of  1918,  as  amended 
by  the  Uniform  Time  Act  of  1966  (15 
U.S.C.  260-64),  the  Secretary  of 
Transportation  has  authority  to  issue 
regulations  modifying  the  boundaries 
between  time  zones  in  the  United  States 
in  order  to  move  an  area  from  one  time 
zone  to  another.  The  standard  in  the 
statute  for  such  decisions  is  "regard  for 
the  convenience  of  commerce  and  the 
existing  junction  points  and  division 
points  of  common  carriers  engaged  in 
interstate  or  foreign  commerce." 

Time  zone  boundaries  are  set  by 
regulation  (49  CFR  Part  71).  Currently, 
imder  regulation,  Mellette  and  Todd 
Coimties,  and  the  western  portion  of 
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Jones  County 
mountain 


eastern  porti 
currently 


are  located  in  the 
staiidard  time  zone.  The 
c  n  of  Jones  Coimty  is 
loci  ted  in  the  central  time 


zone. 


Request  for  a 


Change 


Ri  (soil 
ths 


ZDne. 
the 
2(103, 


The  South  Dakota  legislative  adopted 
I  esolution  (Senate 
ution  No.  3) 
Secretary  of 
to  place  all  of  Jones, 
Todd  counties  into  the 
The  resolution  was 
South  Dakota  Senate  on 
and  concurred  by  the 
House  of  Representatives 
2003.  The  resolution 
other  things,  that  the  vast 
residents  of  those  counties 
standard  time,  instead  of 
standard  time,  because  their 
sociai  ties  are  to 
ocated  in  the  central  time 
stated  that  there  would 
I  :onfusion  and  that  it 
muc  h  more  convenient  for  the 
I  hese  counties  if  these 
located  in  the  central 
( opy  of  the  resolution  has 
been  placed  ii  die  docket. 


a  concurrent 
Concurrent 
petitioning 
Transportatioh 
Mellette,  and 
central  time 
adopted  by 
February  3, 
South  Dakota 
on  February  7 
noted,  among 
majority  of 
observe  central 
mountain 
commercial 


and 


communities 
zone.  It  furthet 
be  much  less 
would  be 
commerce  of 
counties  were 
time  zone.  A 


Procedure  for 
Boundary 


Changing  a  Time  Zone 


Under  DOT 
time  zone  bouhdary 


prj 
thit 


will  generally- 
proceeding  if 
officials  in  the 
case  for  the 
determined 
resolution  of 
legislature 
warrants 
determine 
be  made, 
proposed  ru 
to  make  the 
inviting  publi 
we  expect  to 
in  the  area  tha : 
representative 
the  hearing(s 
subsequent 
be  publicized 

We  are 
into  effect 
from  daylight 
time,  which  is 


tie 


procedures  to  change  a 
the  Department 
begin  a  rulemaking 
he  highest  elected 
area  make  a  prima  facie 
posed  change.  DOT  has 
the  concurrent 
South  Dakota 
makes  a  prima  facie  case  that 
open  ing  a  proceeding  to 

whi  ither  the  change  should 
Cons  equently,  in  this  notice  of 
le;  naking,  DOT  is  proposing 
re  }uested  change  and  is 
comment.  In  addition, 

one  or  more  hearings 
will  be  chaired  by  a  DOT 
The  time  and  place  of 
(Vill  be  published  in  a 
Fe  lercd  Register  notice  and 
hrough  local  media, 
prop  Dsing  that  this  change  go 
the  next  changeover 
laving  time  to  standard 
on  October  26,  2003. 


i< 
hold 


dur  ng 


■■  zone 


Impact  on  Ob^rvance  of  Daylight 
Saving  Time 

This  time 
directly  affect 
saving  time.  Uhder 
Actof  1966,  as 
time  of  each 
States  is  adyar  ced 
on  the  first  Sui  iday 


proposal  does  not 
he  observance  of  daylight 

the  Uniform  Time 
amended,  the  standard 
zone  in  the  United 
one  hour  from  2  a.m. 
in  April  until  2  a.m. 


ti  ne 


on  the  last  Sunday  in  October,  except  in 
any  State  that  has,  by  law,  exempted 
itself  from  this  observance. 

Regulatory  Analysis  and  Notices 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  E.O.  Order  12866  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  PR 
11040,  February  26,  1979).  We  expect 
the  economic  impact  of  this  proposed 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
rule  primarily  affects  the  convenience  of 
individuals  in  scheduling  activities.  By 
itself,  it  imposes  no  direct  costs.  Its 
impact  is  localized  in  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations,  and  governmental 
jurisdictions  with  populations  of  less 
than  50,000.  This  proposal,  if  adopted, 
would  primarily  affect  individuals  and 
their  scheduling  of  activities.  Although 
it  would  affect  some  small  businesses, 
not-for-profits  and,  perhaps,  several 
small  governmental  jurisdictions,  it 
would  not  be  a  substantial  number.  In 
addition,  the  change  should  have  little, 
if  any,  economic  impact. 

Therefore,  the  Office  of  the  Secretary 
certifies  under  5  U.S.C.  605(b)  that  this 
proposed  rule  would  not,  if  adopted, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  If 
you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, ' 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
economically  affect  it. 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 


If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Joaime  Petrie  at 
(202) 366-9315. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  xmder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  12612  and  have  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  and  E.O. 
12875,  Enhancing  the  Intergovernmental 
Partnership,  (58  FR  58093,  October  28, 
1993)  govern  the  issuance  of  Federal 
regulations  that  require  unfunded  s 

mandates.  An  unfunded  mandate  is  a 
regulation  that  requires  a  State,  local,  or 
tribal  government  or  the  private  sector 
to  incur  direct  costs  vdthout  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

This  rulemaking  is  not  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment 
under  the  National  Environmental 
Policy  Act  and,  therefore,  an 
environmental  impact  statement  is  not 
required. 
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Consultation  and  Coordination  with 
Indian  Tribal  Governments 

E.O.  13175  provides  that  government 
agencies  consult  with  tribes  on  issues 
that  impact  the  Indian  community.  The 
Department  has  consulted  with  the 
Rosebud  Sioux  Tribal  Council  and  will 
continue  to  do  so  as  this  rulemaking 
progresses. 

List  of  Subjects  in  49  CFR  Part  71 

Time  zones. 

For  the  reasons  discussed  above,  the 
Office  of  the  Secretary  proposes  to 
amend  Title  49  CFR  Part  71  to  read  as 
follows: 


1.  The  authority  citation  for  Part  71 
would  continue  to  read: 

Authority:  Sees.  1-4,  40  Stat.  450.  as 
amended;  sec.  1,  41  Stat.  1446,  as  amended; 
sees.  2-7,  80  Stat.  107,  as  amended;  100  Stat. 
764;  Act  of  Mar.  19,  1918,  as  amended  by  the 
Uniform  Time  Act  of  1966  and  Pub.  L.  97- 
449, 15  U.S.C.  260-267;  Pub.  L.  99-359;  Pub. 
L.  106-564.  15  U.S.C.  263,  114  Stat.  281149 
CFR  159(a),  unless  otherwise  noted. 

2.  Paragraph  (b)  of  §  71.7,  Boundary 
line  between  central  and  mountain 
zones,  would  be  revised  to  read  as 
follows: 

§  71 .7    Boundary  lin«  between  central  and 
mountain  zones. 

(a)  *  *  * 


(b)  South  Dakota.  From  the  jimction 
of  the  North  Dakota-South  Dakota 
boundary  with  the  Missouri  River 
southerly  along  the  main  channel  of  that 
river  to  the  northeast  comer  of  Jones 
Coimty;  thence  west  along  the  northern 
boundary  of  Jones  County;  thence  south 
along  the  western  boundaries  of  Jones, 
Mellette  and  Todd  Counties  to  the 
South  Dakota-Nebraska  boundary. 
***** 

Issued  in  Washington,  DC  on  August  5, 
2003. 

Rosalind  A.  Knapp, 
Deputy  General  Counsel. 
[FR  Doc.  03-20418  Filed  8-8-^)3;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  l^lant  Health  Inspection 
Service 

[Docket  No. 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases; 
Notice  of  Sol  citation  for  Membership 


Serv 


AGENCY: 
Inspection 
ACTION:  Nbticfe 
membership 


Aniiiia]  and  Plant  Health 
ice,  USDA. 
of  solicitation  for 


summary:  We 
Secretary  anti  cipat 
Advisory  Corpmittee 
and  Poultry 
The  Secretary 
for  membersh  ip 
DATES:  Consideration 
nominations 
September  25, 

ADDRESSES: 

addressed  to 
FURTHER  INFOitMATION 


are  giving  notice  that  the 
es  reestablishing  the 
on  Foreign  Animal 
E  iseases  for  a  2-year  period, 
is  soliciting  nominations 
for  this  Committee, 
will  be  given  to 
I  eceived  on  or  before 
2003. 


ruminations  should  be 
e  person  listed  under  FOR 
CONTACT. 


ihe 


FOR  FURTHER 

Joe  Annelli 
Programs,  VS 
Unit41,RiveJdale 
(301) 734-80^3 


I  'JFORMATION  CONTACT:  Dr. 

C  irector.  Emergency 
APHIS.  4700  River  Road 
MD  20737-1231;  . 


SUPPLEMENTAI  Y 

Secretary's  A(  visory 
Foreign  Anim  il 
(the  Committ^) 
Agriculture  o 
foreign  di 

from  being  in^oduced 
States.  In  a 
advises  on  co 
maintaining  a 
deal  with 

The  Conmiittee 
Chairperson 
Committee 

Terms  expi^d 
Conmiittee  in 
soliciting  non^inations 
organizations 


iiseas  js 


idd  t 


s  1 


frc  m 


INFORMATION:  The 

Committee  on 
and  Poultry  Diseases 
advises  the  Secretary  of 
actions  necessary  to  keep 
of  livestock  and  poultry 
into  the  United 
ion.  the  Committee 
tingency  planning  and  on 
state  of  preparedness  to 
diseases,  if  introduced. 
Chairperson  and  Vice 
all  be  elected  by  the 
among  its  members, 
for  the  members  of  the 
une  2003.  We  are 

from  interested 
md  individuals  to  replace 


members  on  the  Committee.  An 
organization  may  nominate  individuals 
from  within  or  outside  its  membership. 
The  Secretary  will  select  members  to 
obtain  the  broadest  possible 
representation  on  the  Committee,  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.)  and  U.S. 
Department  of  Agriculture  (USDA) 
Regulation  1041-1.  Equal  opportunity 
practices,  in  line  with  the  USDA 
policies,  will  be  followed  in  all 
appointments  to  the  Committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  should 
include,  to  the  extent  practicable, 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  and 
persons  vdth  disabilities. 

Done  in  Washington,  DC,  this  5th  day  of 
August  2003  . 

Bobby  R.  Acord, 

Administrator.  Animal  and  Plant  Health 

Inspection  Service. 

(FR  Doc.  03-20375  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  3410-34-P 


DEPARTMENT  OF  COMMERCE  ' 

Foreign-Trade  Zones  Board 

[Docket  38-2003] 

Foreign-Trade  Zone  39— Dallas/Fort 
Worth,  Application  for  Subzone, 
American  Eurocopter  LLC  (Helicopter 
Parts),  Grand  Prairie,  TX 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  Dallas/Fort  Worth 
International  Airport  Board,  grantee  of 
FTZ  39,  requesting  special-purpose 
subzone  status  for  the  warehousing  and 
distribution  facilities  of  American 
Eurocopter  LLC  (AE  LLC),  located  in 
Grand  Prairie,  Texas.  The  application 
was  submitted  pursuant  to  the 
provisions  of  the  Foreign-Trade  Zones 
Act,  as  amended  (19  U.S.C  81a-81u), 
and  the  regulations  of  the  Board  (15  CFR 
part  400).  It  was  formally  filed  on 
August  4,  2003. 

AE  LLC's  facility  is  comprised  of  one 
site  (40.17  acres.  303  employees), 
located  at  2701  Forum  Drive  in  the  City 
of  Grand  Prairie.  Texas. 

The  facility  distributes,  repairs  and 
services  helicopter  parts.  The  products 


are  distributed  in  the  U.S.  and 
worldwide.  (About  10  percent  are 
exported).  No  authority  is  being  sought 
for  activity  conducted  under  FTZ 
procedures  that  would  result  in  a 
change  in  tariff  classification. 

Zone  procedures  would  exempt  AE     ^ 
LLC  fix)m  Customs  duty  payments  on 
foreign  products  that  are  reexported.  On 
its  domestic  sales,  the  company  would 
be  able  to  defer  duty  payments  until 
merchandise  is  shipped  from  its  facility. 
The  application  indicates  that  the 
savings  from  zone  procediu-es  would 
help  improve  the  facilities'  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1 .  Submission  Via  Express/Package 
Delivery  Services:  Foreign-Trade 
Zones  Board,  U.S.  Department  of 
Conmierce,  Franklin  Court  Building — 
Suite  4100W.  1099  14th  St.,  NW., 
Washington,  DC  20005;  or 

2.  Submissions  Via  the  U.S.  Postage 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave., 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
October  10,  2003  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
October  27,  2003). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
711  Houston  St.,  Fort  Worth,  Texas, 
76102. 

Dated:  August  4,  2003. 
Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  03-20422  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-863] 

Honey  From  the  People's  Republic  of 
China:  Initiation  of  New  Shipper 
Antidumping  Duty  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Initiation  of  new  shipper 
antidumping  duty  reviews. 

EFFECTIVE  DATE:  August  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angelica  Mendoza  or  Dena  Aliadinov  or 
Brandon  Farlander  at  (202)  482-3019  or 
(202)  482-3362  or  (202)  482-0182, 
respectively;  Antidimiping  and 
Countervailing  Duty  Enforcement  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenuer,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  imless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  references  to  the  provisions  codified 
at  19  CFR  part  351  (2003). 

Background 

The  Department  received  timely 
requests  from  Anhui  Honghui  Foodstuff 
(Group)  Co.,  Ltd.  (Anhui  Honghui), 
Jiangsu  Kanghong  Natural  Healthfoods 
Co.,  Ltd.  (Jiangsu  Kanghong),  Cheng  Du 
Wai  Yuan  Bee  Products  Co.,  Ltd.  (Wai 
Yuan),  Shanghai  Shinomiel 
International  Trade  Corporation 
(Shanghai  Shinomiel),  Eurasia  Bee's 
Products  Co.,  Ltd.  (Eurasia),  and  Jinfu 
Trading  Co.,  Ltd.  (Jinfu),  in  accordance 
with  19  CFR  351.214(c),  for  new  shipper 
reviews  of  the  antidumping  duty  order 
on  honey  from  the  People's  Republic  of 
China  (PRC),  which  has  a  December 
annual  anniversary  month  and  a  Jime 
semiannual  anniversary  month.  See 
Notice  of  Amended  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order;  Honey  from 
the  People's  Republic  of  China,  66  FR 
63670  (December  10,  2001).  Wai  Yuan 
identified  itself  as  both  the  exporter  and 
producer  of  the  subject  merchandise. 
Jinfu  identified  itself  as  the  exporter  of 


honey  produced  by  its  supplier,  Cixi 
City  Yikang  Bee  Industry  Co.,  Ltd.  (Cixi 
Yikang).  As  required  by  19  CFR 
351.214(b)(2){i),  (ii),  and  (iii)(A),  each 
company  identified  above  has  certified 
that  it  did  not  export  honey  to -the 
United  States  during  the  period  of 
investigation  (POI),  and  that  it  has  never 
been  affiliated  with  any  exporter  or 
producer  which  did  export  honey 
diu-ing  the  POI.  Each  company  has 
further  certified  that  its  export  activities 
are  not  controlled  by  the  central 
government  of  the  PRC,  satisfying  the 
requirements  of  19  CFR 
351.214(b)(2)(iii)(B).  Pursuant  to  the 
Department's  regulations  at  19  CFR 
351.214(b)(2)(iv).  Wai  Yuan  and  Jinfu 
submitted  documentation  establishing 
the  date  on  which  the  subject 
merchandise  was  first  entered  for 
consumption  in  the  United  States,  the 
volume  of  that  first  shipment,  and  the 
date  of  the  first  sale  to  an  unaffiliated 
customer  in  the  United  States. 

In  accordance  with  section 
751(a)(2)(B)  of  the  Act,  as  amended,  and 
19  CFR  351.214(d)(1),  and  based  on 
information  on  the  record,  we  are 
initiating  new  shipper  reviews  for  Wai 
Yuan  and  Jinfu.  See  also  Memoranda  to 
the  File  through  Richard  O.  Weible, 
"New  Shipper  Review  Initiation 
Checklist,"  dated  July  31,  2003,  for  each 
respective  company.  The  Department  is 
not  initiating  new  shipper  reviews  for 
the  remaining  companies  due  to 
deficiencies  in  each  of  those  companies' 
certifications.* 

It  is  the  Department's  usual  practice 
in  cases  involving  non-market 
economies  to  requfre  that  a  company 
seeking  to  establish  eligibility  for  an 
antidumping  duty  rate  separate  from  the 
country-wide  rate  provide  evidence  of 
de  jure  and  de  facto  absence  of 
govenmient  control  over  the  company's 
export  activities.  Accordingly,  we  will 
issue  questionnaires  to  Wai  Yuan  and 
Jinfu,  including  a  separate  rates  sectiofi. 
If  the  responses  provide  sufficient 
indication  that  Wai  Yuan  and  Jinfu  are 
not  subject  to  either  de  jure  or  de  facto 
government  control  with  respect  to  their 
exports  of  honey,  the  review  will 
proceed.  If,  on  the  other  hand,  Wai 
Yuan  and  Jinfu  do  not  demonstrate  thefr 
eligibility  for  a  separate  rate,  then  they 
will  be  deemed  not  separate  from  other 
companies  that  exported  during  the  POI 
and  the  review  of  that  respondent  will 
be  rescinded. 


Scope 

The  merchandise  under  review  is 
honey  from  the  PRC.  The  products 
covered  are  natiu-al  honey,  artificial 
honey  containing  more  them  50  percent 
natiu'al  honey  by  weight,  preparations  of 
natural  honey  containing  more  than  50 
percent  natural  honey  by  weight,  and 
flavored  honey.  The  subject 
merchandise  includes  all  grades  and 
colors  of  honey  whether  in  liquid, 
creamed,  comb,  cut  comb,  or  chimk 
form,  and  whether  packaged  for  retail  or 
in  bulk  form.  The  merchandise  under 
review  is  currently  classifiable  under 
item  0409.00.00,  1702.90.90,  and 
2106.90.99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is 
dispositive. 

Initiation  of  Review 

In  accordance  with  section 
751(a)(2)(B)(ii)  of  the  Act  and  19  CFR 
351.214(d)(1),  we  are  initiating  new 
shipper  reviews  of  the  antidumping 
duty  order  on  honey  &t>m  the  PRC.  We 
intend  to  issue  the  preliminary'  results 
of  these  reviews  not  later  than  180  days 
after  the  date  on  which  these  reviews 
were  initiated,  and  the  final  results  of 
these  reviews  within  90  days  after  the 
date  on  which  the  preliminary  results 
were  issued. 

Pursuant  to  19  CFR  351.214(g)(l)(i}(B) 
of  the  Department's  regulations,  the 
period  of  review  (POR)  for  a  new 
shipper  review  initiated  in  the  month 
immediately  following  the  semiannual 
anniversary  month  will  be  the  six- 
month  period  immediately  preceding 
the  semiannual  anniversary  month. 
Therefore,  the  POR  for  these  new 
shipper  reviews  is: 


Antidumping  duty 
proceeding 

Period  to  be 
reviewed 

Cheng  Du  Wai  Yuan 
Bee  Products  Co., 
Ltd 

Jinfu  Trading  Co..  Ltd. 

12/01/02-05/31/03 
12/01/02-05/31/03 

'  See  letters  to  Anhui  Honghui,  Jiangsu, 
Kanghong,  Shanghai  Shinomiel,  and  Eurasia  from 
Richard  O.  Weible,  dated  July  31,  2003.  See  also 
Memoranda  to  the  File  through  Richard  O.  Weible, 
"New  Shipper  Review  Initiation  Checklist,"  dated 
July  31,  2003,  for  each  respective  company. 


We  will  instruct  the  U.S.  Bureau  of 
Customs  and  Border  Protection 
(Customs)  to  allow,  at  the  option  of  the 
importer,  the  posting,  imtil  the 
completion  of  the  review,  of  a  single 
entry  bond  or  security  in  lieu  of  a  cash 
deposit  for  certain  entries  of  the 
merchandise  exported  by  the  above- 
listed  companies.  This  action  is  in 
accordance  with  19  CFR  351.214(e).  As 
Wai  Yuan  has  certified  that  it  both 
produced  and  exported  the  subject 
merchandise,  we  will  instruct  Customs 
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to  limit  Wai 
to  such 
the  producer 
which  has 
producer  of 
sale  under 
Customs  to 
only  to  entries 
from  Jinfu 
Yikang. 

Interested 
proprietary 
shipper 
applications 
administrati\ie 
accordance 
351.306.  Thi! 
in  accordanci ; 
Act  (19  U.S.C 
351.214(d). 


ifuan's  bonding  option  only 
merctiandise  for  which  it  is  both 
and  exporter.  For  Jinfu, 
id  entified  Cixi  Yikang  as  the 
ubject  merchandise  for  the 
relview.  we  will  instruct 
limit  the  bonding  option 
of  subject  merchandise 
was  produced  by  Cixi 


}arties  that  need  access  to 
ipformation  in  these  new 
should  submit 
or  disclosure  under 
protective  orders  in 

19  CFR  351.305  and 
initiation  and  notice  are 
with  section  751(a)  of  the 
1675(a))  and  19  CFR 


revi€  ws 


vith 


31 


,  Spet  rii 


Dated:  July 
loseph  A 

Acting  Assistakt 
Under  Secretai  y. 
[FR  Doc.  03-2t  423  Filed  8-8-03;  8:45  am 

BILLING  CODE  35^  0-OS-P 


.  2003. 
ni. 

Secretary  for  Grant  Aldonas, 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-874] 

Notice  of  Fin^l  Determination  of  Sales 
at  Less  Than  Fair  Value:  Polyvinyl 
Alcotiol  from  the  People's  Republic  of 
China 

AGENCY:  Impdrt  Administration, 
International  frrade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATt:  August  11,  2003. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Elizabeth  Eas  wood  or  Alice  Gibbons  at 
(202)  482-38:4  and  (202)  482-0498. 
respectively.  VD/CVD  Enforcement. 
Office  2.  Irnpcrt  Administration, 
International  Trade  Administration, 
U.S.  Departmsnt  ofConunerce.  14th 
Street  and  Co  istitution  Avenue,  NW, 
Washington,  tC  20230. 
SUPPLEMENTAI^Y  INFORMATION: 

Final  Determi  nation 

We  determi  ae 
(PVA)  from  the 
China  (PRC)  ii  i 
be  sold,  in  tht 
fair  value  (LT  =V 
735  of  the  Tariff 
amended  (the 
margins  of  sal  3s 
the  "SuspensJDn 
of  this  notice. 


Background 

The  prelimAiary 
investigation 


that  polyvinyl  alcohol 
People's  Republic  of 
being  sold,  or  is  likely  to 
United  States  at  less  than 

),  as  provided  in  section 

Act  of  1930,  as 
Act).  The  estimated 

at  LTFV  are  shown  in 

of  Liquidation"  section 


determination  in  this 
'  vas  issued  on  March  14, 


2003.  See  Notice  of  Preluninary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Polyvinyl  Alcohol  from 
the  People's  Republic  of  China,  68  FR 
13674  (March  20,  2003)  {Preliminary 
Determination).  Since  the  preliminary 
determination,  the  following  events 
have  occurred. 

With  respect  to  scope,  on  March  3, 
2003,  the  petitioners  agreed  to  revise  the 
scope  of  the  companion  case  on  PVA 
from  Japan  to  exclude  certain  types  of 
PVA  covalently  bonded  with 
diacetoneacrylamide.  The  petitioners' 
submission  was  made  in  response  to  a 
request  by  Japan  VAM  and  POVAL  Co., 
Ltd.,  one  of  the  mandatory  respondents 
in  the  companion  Japanese  case. 

Because  these  comments  relate  to 
PVA  in  general,  we  find  that  they  are 
applicable  to  this  proceeding. 
Accordingly,  as  we  did  in  the 
preliminary  determination,  we  have 
modified  the  scope  to  conform  to  that 
set  forth  in  the  companion  Japanese 
proceeding,  as  described  in  the  "Scope 
of  the  Investigation"  section  of  this 
notice  below.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Polyvinyl  Alcohol  from 
fapan,  68  FR  19510  (April  21,  2003). 

In  March  and  April  2003,  we 
conducted  verification  of  the 
questioimaire  responses  of  the  sole 
participating  respondent  in  this  case, 
Sinopec  Sichuan  Vinylon  Works  (SVW). 

We  gave  interested  parties  an 
opportunity  to  comment  on  the 
preliminary  determination.  In  May,  we 
received  case  and  rebuttal  briefs  from 
the  petitioners  (Celanese  Chemicals  Ltd. 
and  E.I.  Dupont  de  Nemours  & 
Company)  and  SVW.  The  Department 
held  a  public  hearing  on  May  29,  2003, 
at  the  request  of  SVW. 

Scope  of  the  Investigation 

The  merchandise  covered  by  this 
investigation  is  PVA.  This  product 
consists  of  all  PVA  hydrolyzed  in  excess 
of  80  percent,  whether  or  not  mixed  or 
diluted  with  conmiercial  levels  of 
defoamer  or  boric  acid,  except  as  noted 
below. 

The  following  products  are 
specifically  excluded  from  the  scope  of 
this  investigation: 

1 )  PVA  in  fiber  form. 

2)  PVA  with  hydrolysis  less  than  83 
mole  percent  and  certified  not  for  use  in 
the  production  of  textiles. 

3)  PVA  with  hydrolysis  greater  than  85 
percent  and  viscosity  greater  than  or 
equal  to  90  cps. 

4)  PVA  with  a  hydrolysis  greater  than  85 
percent,  viscosity  greater  than  or  equal 
to  80  cps  but  less  than  90  cps,  certified 
for  use  in  an  ink  jet  application. 


5)  PVA  for  use  in  the  manufacture  of  an 
excipient  or  as  an  excipient  in  the 
manufacture  of  film  coating  systems 
which  are  components  of  a  drug  or 
dietary  supplement,  and  accompanied 
by  an  end-use  certification. 

6)  PVA  covalently  bonded  with  cationic 
monomer  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  one  mole  percent. 

7)  PVA  covalently  bonded  with 
carboxylic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  two  mole  percent, 
certified  for  use  in  a  paper  application. 

8)  PVA  covalently  bonded  with  thiol 
uniformly  present  on  all  polymer 
chains,  certified  for  use  in  emulsion 
polymerization  of  non-vinyl  acetic 
material. 

9)  PVA  covalently  bonded  with  paraffin 
uniformly  present  on  all  polymer  chains 
in  a  concentration  equal  to  or  greater   ' 
than  one  mole  percent. 

10)  PVA  covalently  bonded  vkrith  silan 
uniformly  present  on  all  polymer  chains 
certified  for  use  in  paper  coating 
applications. 

11)  PVA  covalently  bonded  with 
sulfonic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

12)  PVA  covalently  bonded  with 
acetoacetylate  uniformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

13)  PVA  covalently  bonded  with 
polyethylene  oxide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

14)  PVA  covalently  bonded  with 
quaternary  amine  uniformly  present  on 
all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

15)  PVA  covalently  bonded  with 
diacetoneacrylamide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  greater  than  three  mole  percent, 
certified  for  use  in  a  paper  application. 

The  merchandise  under  investigation 
is  currently  classifiable  under 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  January 
1,  2002,  through  Jime  30,  2002,  which 
corresponds  to  the  two  most  recent 
fiscal  quarters  prior  lo  the  month  of  the 
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filing  of  the  petition  (i.e.,  September 
2002). 

Nonmarket  Economy  Status  for  the  PRC 

The  Department  has  treated  the  PRC 
as  a  nonmarket  economy  (NME)  coimtry 
in  all  past  antidumping  investigations. 
See,  e.g.,  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Pure 
Magnesium  in  Granular  Form  from  the 
People's  Republic  of  China,  66  FR 
49345,  49346  (September  27.  2001).  A 
designation  as  a  NME  remains  in  effect 
until  it  is  revoked  by  the  Department. 
See  section  771(18)(C)  of  the  Act.  No 
party  in  this  investigation  has  requested 
a  revocation  of  the  PRC's  NME  status. 
Therefore,  we  have  continued  to  treat 
the  PRC  as  an  NME  in  this  investigation. 
For  further  details,  see  Preliminary 
Determination,  68  FR  at  13676. 

Separate  Rate 

In  our  preliminary  determination,  we 
fotmd  that  SVW  had  met  the  criteria  for 
receiving  a  separate  antidumping  rate. 
We  have  not  received  any  information 
since  the  preliminary  determination 
which  would  warrant  reconsideration  of 
our  separate-rate  determination  with 
respect  to  this  company.  Therefore,  we 
continue  to  find  that  SVW  should  be 
assigned  an  individual  dumping  margin. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
India  is  the  appropriate  primary 
surrogate  country  for  the  PRC.  For 
further  discussion  and  analysis 
regarding  the  surrogate  country 
selection  for  the  PRC,  see  Preliminary 
Determination,  68  FR  at  13679. 

PRC-Wide  Rate  and  Use  of  Facts 
Othenvise  Available 

As  explained  in  the  Department's 
Preliminary  Determination,  SVW  was 
the  only  exporter  to  respond  to  the 
Department's  questionnaire  and 
cooperate  in  this  investigation. 
Therefore,  we  have  continued  to 
calculate  a  company-specific  rate  for 
SVW  only.  However,  in  the  preliminary 
determination,  we  stated  that  our  review 
of  U.S.  import  statistics  from  the  PRC 
revealed  that  SVW  did  not  account  for 
all  imports  into  the  United  States  from 
the  PRC.  For  this  reason,  we  determined 
that  some  PRC  exporters  of  subject 
merchandise  failed  to  cooperate  in  this 
investigation.  In  accordance  with  our 
standard  practice,  as  adverse  facts 
available,  we  are  assigning  as  the  PRC- 
wide  rate  the  higher  of:  (1)  the  highest 
margin  listed  in  the  notice  of  initiation; 
or  (2)  the  margin  calculated  for  SVW. 
See,  e.g.,  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cold- 


Rolled  Flat-Rolled  Carbon  Quality  Steel 
Products  From  The  People's  Republic  of 
China,  65  FR  34660  (May  31,  2000).  and 
accompanying  decision  memorandum  at 
Comment  1.  For  purposes  of  the  final 
determination  of  this  investigation,  we 
are  using  the  margin  stated  in  the  notice 
of  initiation  (i.e.,  97.86  percent)  as 
adverse  facts  available  because  it  is 
higher  than  the  margin  we  calculated  for 
SVW. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  proceeding  and  to  which 
we  have  responded  are  listed  in  the 
Appendix  to  this  notice  and  addressed 
in  the  Decision  Memorandum,  which  is 
adopted  by  this  notice.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099,  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
to  the  margin  calculations.  For  a 
discussion  of  these  changes,  see  the 
"Margin  Calculations"  section  of  the 
Decision  Memorandum. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  the  respondent  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  source  documents  provided  by 
the  respondent. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  continue  to 
suspend  liquidation  of  all  entries  of 
PVA  from  the  PRC,  except  for  PVA 
exported  by  SVW,  that  are  entered,  or 
withdrawn  fitim  warehouse,  for 
consumption  on  or  after  March  20, 
2003,  the  date  of  pubUcation  of  oiu° 
preliminary  determination.  Regarding 
SVW,  we  have  calculated  a  margin  for 
this  final  determination  which  is  not  de 
minimis.  Therefore,  we  are  directing  the 
BCBP  to  begin  suspending  liquidation  of 


entries  of  PVA  exported  by  SVW  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  this 
determination  in  the  Federal  Register. 
The  BCBP  shall  require  a  cash  deposit 
or  the  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
below.  These  instructions  suspending 
liquidation  vdll  remain  in  effect  imtil 
further  notice. 

The  dumping  margins  are  provided 
below: 


Manufacturer/exporter 

Margin 
(percent) 

Sinopec  Sichuan  Vinylon 

Works  

PRC-wide 

7.40 
97.86 

The  PRC-wide  rate  applies  to  all 
entries  of  the  subject  merchandise 
except  for  entries  from  SVW. 

Disclosure 

We  will  disclose  the  calculations 
performed  within  five  days  of  the  date 
of  publication  of  this  notice  to  parties  in 
this  proceeding  in  accordance  with  19 
CFR  351.224(b). 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
BCBP  to  assess  antidumping  duties  on 
all  imports  of  the  subject  mOTchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  thefr 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 
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is  issued  and 
to  sections  735(d) 
of  the  Act. 


This  detern  lination 
published  pu  rsuant  < 
and  777(i){l) 

Dated:  Augui  t  4,  2003. 
Joseph  A.  Spet  ini, 

Acting  Assistai  t  Secretary  for  Grant  Aldonas. 
Under  Secretar  /. 

Appendix  Iss  lies  in  the  Decision 
Memoranduip 

Comments 

•if 


cf 


1.  Valuation 
foint  Ventiu* 

2.  Treatment 
Co-Product  vi 

3.  Cost  Alloca  t 
Acetylene  an( 

4.  Aajustmen 
for  Vinyl  Ace  ate 

5.  Surrogate  \ 

6.  Surrogate  Value 

7.  Valuation 
(NMP)     • 

8.  Clerical 
Determinatioi  i 

9.  Applicatioi 
the  Calculati 
Financial  Ratios 

10.  Adjustmei  its 
Financial  Ratios 
Integration 

11.  Surrogate 
IFR  Doc.  03-20|19 


BILUNG  CODE  351  l-OS-S 


an  Input  Supplied  by  a 
Partner 

I  )f  Acetylene  Tail  Gas  as 
By-Product 
ion  Methodology  for 
Acetylene  Tail  Gas 
of  Factors  of  Production 

Monomer  (VAM) 
alue  for  Activated  Carbon 
for  Natural  Gas 
N-Methyl-2-Pyrrolidone 


Err  ar  in  the  Preliminary 


of  a  By-Product  Credit  in 
of  the  SxuTogate 


to  the  Surrogate 
for  Differences  in 
s 
I'alue  for  Ocean  Freight 
Filed  87*-03;  8:45  am] 


Level 


DEPARTMENt  OF  COMMERCE 
International  Trade  Administration 

[A-5a(K-850] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Polyvinyl 
Alcohol  Fromjthe  Republic  of  Korea 

AGENCY:  Impt^  Administration, 
International  Trade  Administration, 
Department  oi  Commerce. 
EFFECTIVE  DATf:  August  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Jill  Pollack  at  (202)  482-0656 
and  (202)  482J4593,  respectively,  AD/ 
CVD  Enforcement,  Office  2,  Import 
Administration,  International  Trade 
Administratio  i,  U.S.  Department  of 
Commerce,  14  th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230. 

Final  Determi  lation 

We  determii  le  that  polyvinyl  alcohol 
(PVA)  from  th ;  Republic  of  Korea 
(Korea)  is  beir  g  sold,  or  is  likely  to  be 
sold,  in  the  Ui  lited  States  at  less  than 
fair  value  (LTl  "V),  as  provided  in  section 
735  of  the  Tar  ff  Act  of  1930,  as 
amended  (the  Act).  The  estimated 
margins  of  sali  ts  at  LTFV  are  shown  in 
the  "Suspensim  of  Liquidation"  section 
of  this  notice. 


Background 

The  preliminary  determination  in  this 
investigation  was  issued  on  March  14, 
2003.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Polyvinyl  Alcohol  from 
the  Republic  of  Korea,  68  FR  13681 
(March  20.  2003)  (Preliminary 
Determination). 

Since  the  preliminary  determination, 
the  following  events  have  occiuxed.  On 
March  3,  2003.  the  petitioners  agreed  to 
revise  the  scope  of  the  companion  case 
on  PVA  from  japan  to  exclude  certain 
types  of  PVA  covalently  bonded  with 
diacetoneacrylamide.  The  petitioners' 
submission  was  made  in  response  to  a 
request  by  Japan  VAM  and  POVAL  Co., 
Ltd.,  one  of  the  mandatory  respondents 
in  the  companion  Japanese  case. 

Because  these  comments  relate  to 
PVA  in  general,  we  find  that  they  are 
applicable  to  this  proceeding. 
Accordingly,  as  we  did  in  the 
preliminary  determination,  we  have 
modified  the  scope  to  conform  to  that 
set  forth  in  the  companion  Japanese 
proceeding,  as  described  below.  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Polyvinyl 
Alcohol  from  Japan,  68  FR  19510  (April 
21,2003). 

On  March  12,  2003,  DC  Chemical 
Company.  Ltd.  (DC  CHEM).  the 
mandatory  respondent  Ln  this 
investigation,  filed  a  request  to  exclude 
from  the  scope  of  this  investigation 
certain  grades  of  PVA  in  which  the  PVA 
is  covalently  bonded  with  itaconic  acid. 

On  March  27,  2003,  DC  CHEM 
notified  the  Department  that  it  no  longer 
intended  to  participate  in  this 
investigation.  For  further  discussion,  see 
the  "Facts  Available  (FA)"  section  of 
this  notice. 

On  April  1,  2003,  the  petitioners 
commented  on  DC  CHEM's  exclusion 
request.  For  further  discussion,  see  the 
"Scope  Comments"  section  of  this 
notice. 

Scope  of  the  Investigation 

The  merchandise  covered  by  this 
investigation  is  PVA.  This  product 
consists  of  all  PVA  hydrolyzed  in  excess 
of  80  percent,  whether  or  not  mixed  or 
diluted  with  commercial  levels  of 
defoamer  or  boric  acid,  except  as  noted 
below. 

The  following  products  are 
specifically  excluded  from  the  scope  of 
this  investigation: 

(1)  PVA  in  fiber  form. 

(2)  PVA  with  hydrolysis  less  than  83 
mole  percent  and  certified  not  for  use  in 
the  production  of  textiles. 


(3)  PVA  with  hydrolysis  greater  than 
85  percent  and  viscosity  greater  than  or 
equal  to  90  cps. 

(4)  PVA  with  a  hydrolysis  greater  than 
85  percent,  viscosity  greater  than  or 
equal  to  80  cps  but  less  than  90  cps, 
certified  for  use  in  an  ink  jet 
application. 

(5)  PVA  for  use  in  the  manufactiue  of 
an  excipient  or  as  an  excipient  in  the 
manufactiue  of  film  coating  systems 
which  are  components  of  a  drug  or 
dietary  supplement,  and  accompanied 
by  an  end-use  certification. 

(6)  PVA  covalently  bonded  with 
cationic  monomer  imiformly  present  on 
all  polymer  chains  in  a  concentration 
equal  to  or  greater  than  one  mole 
percent. 

(7)  PVA  covalently  bonded  with 
carboxylic  acid  uniformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  two  mole  percent, 
certified  for  use  in  a  paper  application. 

(8)  PVA  covalently  bonded  with  thiol 
uniformly  present  on  all  polymer 
cheiins,  certified  for  use  in  emulsion 
polymerization  of  non-vinyl  acetic 
material. 

(9)  PVA  covalently  bonded  with 
paraffin  imiformly  present  on  all 
polymer  chains  in  a  concentration  equal 
to  or  greater  than  one  mole  percent. 

(10)  PVA  covalently  bonded  with 
silan  uniformly  present  on  all  polymer 
chains  certified  for  use  in  paper  coating 
applications. 

(11)  PVA  covalently  bonded  with 
sulfonic  acid  uniformly  present  on  all 
poljnner  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

(12)  PVA  covalently  bonded  virith 
acetoacetylate  imiformly  present  on  all 
polymer  chains  in  a  concentration  level 
equal  to  or  greater  than  one  mole 
percent. 

(13)  PVA  covalently  bonded  with 
polyethylene  oxide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

(14)  PVA  covalently  bonded  with 
quaternary  amine  uniformly  present  on 
all  polymer  chains  in  a  concentration 
level  equal  to  or  greater  than  one  mole 
percent. 

(15)  PVA  covalently  bonded  with 
diacetoneacrylamide  uniformly  present 
on  all  polymer  chains  in  a  concentration 
level  greater  than  three  mole  percent, 
certified  for  use  in  a  paper  application. 
The  merchandise  under  investigation  is 
currently  classifiable  under  subheading 
3905.30.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003 /Notices 


47541 


purposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

Scope  Comments 

On  March  12,  2003,  DC  CHEM  filed 
a  request  to  exclude  from  the  scope  of 
this  investigation  certain  grades  of  a 
copolymer  of  PVA  in  which  the  PVA  is 
covalently  bonded  with  itaconic  acid. 
On  April  1,  2003,  the  petitioners 
commented  on  DC  CHEM's  exclusion 
request.  In  their  comments,  the 
petitioners  state  that  three  of  the  five 
grades  of  PVA  listed  in  DC  CHEM's 
exclusion  request  (i.e..  CL-05,  CL-05A, 
and  CL-05S)  are  not  subject  to  this 
investigation  because  their  level  of 
hydrolysis  is  less  than  80  percent. 
Regarding  the  remaining  grades,  the 
petitioners  comment  that  PVA 
covalently  bonded  with  itaconic  acid  (a 
type  of  carboxylic  acid)  for  use  in  paper 
applications  is  also  outside  the  scope  of 
this  investigation.  See  item  7  in  the 
"Scope  of  the  Investigation"  section  of 
this  notice,  above.  However,  the 
petitioners  do  not  agree  to  exclude  PVA 
covalently  bonded  with  itaconic  acid  for 
non-paper  applications  because,  they 
assert,  these  products  are  directly 
competitive  with  products  produced  by 
the  domestic  indu.stry. 

We  have  analyzed  DC  CHEM's  request 
and  the  petitioners'  objections  and  we 
find  no  modifications  to  the  scope  are 
warranted.  Because  PVA  covalently 
bonded  with  itaconic  acid  for  non-paper 
applications  is  clearly  within  the  scope 
of  the  investigation,  we  find  no  basis  on 
which  to  exclude  these  products. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1,  2001,  through  June  30.  2002. 
This  period  corresponds  to  the  four 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  (i.e., 
September  2002). 

Analysis  of  Comments  Received 

On  April  11.  2003,  we  received 
comments  from  the  petitioners  in 
response  to  the  preliminary 
determination.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  investigation  and  the 
corresponding  recommendations  in  the 
Decision  Memo,  which  is  on  file  in  the 
Central  Records  Unit,  room  B-099,  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memo  are  identical  in  content. 


Facts  Available  (FA) 

The  mandatory  respondent  in  this 
case,  DC  CHEM,  notified  the 
Department  on  March  27,  2003,  that  it 
no  longer  intended  to  participate  in  the 
investigation.  Section  776(a)(2)  of  the 
Act  provides  that,  if  an  interested  party: 
(A)  Withholds  information  requested  by 
the  Department,  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  manner  requested,  (C) 
significantly  impedes  a  proceeding,  or 
(D)  provides  information  that  cannot  be 
verified,  the  Department  shall  use, 
subject  to  sections  782(d)  and  (e)  of  the 
Act,  facts  otherwise  available  in 
reaching  the  applicable  determination. 

In  selecting  from  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  ^led  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  with 
a  request  for  information.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
of  Less  Than  Fair  Value  and  Final 
Negative  Critical  Circumstances:  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from 
Brazil,  67  FR  55792,  55794-96  (August 
30,  2002).  To  examine  whether  the 
respondent  cooperated  by  acting  to  the 
best  of  its  ability  under  section  776(b)  of 
the  Act,  the  Department  considers,  inter 
alia,  the  accuracy  and  completeness  of 
submitted  information  and  whether  the 
respondent  has  hindered  the  calculation 
of  accurate  dumping  margins.  See,  e.g.. 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Cold- 
Rolled  Flat-Rolled  Carbon  Quality  Steel 
Products  From  Brazil,  65  FR  5554,  5567 
(February  4,  2000). 

In  the  instant  investigation,  the 
accuracy  and  completeness  of  the 
submitted  information  has  not  been 
established  because  the  respondent  did 
not  agree  to  verification  of  all  of  its 
responses.  Without  verified  data  on  the 
record,  the  Department  cannot  calculate 
accurate  margins.  Therefore,  the 
respondent's  refusal  to  allow  a  complete 
verification  has  hindered  the  calculation 
of  accurate  diunping  margins  and 
impeded  the  proceeding  within  the 
meaning  of  section  776(a)(2)(C)  of  the 
Act.  As  a  result,  application  of  facts 
available  is  appropriate.  Moreover,  by 
refusing  to  allow  die  Department  to 
verify  all  of  its  responses,  the 
respondent  did  not  act  to  the  best  of  its 
ability  as  required  by  section  776(b)  of 
the  Act.  Consequently,  we  have 
determined  to  make  an  adverse 
inference  in  determining  an 
antidumping  duty  margin  for  DC  CHEM. 


Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  adverse  facts 
available  (AFA)  information  derived 
from  the  petition,  the  final 
determination  from  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record. 

Section  77«(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is  defined 
as  "{i}nformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  19  CFR 
351.308  (c)  and  (d);  see  also  the 
Statement  of  Administrative  Action 
(SAA)  accompanying  the  Uruguay 
Round  Agreements  Act,  H.R.  Doc.  No. 
103-316  at  870  (1994). 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  See  the 
SAA  at  870.  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  Id. 

In  order  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this  final 
determination,  we  used  information 
submitted  by  DC  CHEM  on  the  record  of 
this  investigation.  We  reviewed  the 
adequacy  and  accuracy  of  the 
information  in  the  petition  during  our 
pre-initiation  analysis  of  the  petition,  to 
the  extent  appropriate  information  was 
available  for  this  purpose  (see  the 
September  25,  2002,  Initiation 
Checklist,  on  file  in  the  Central  Records 
Unit,  Room  B-099,  of  the  Main 
Commerce  Department  building,  for  a 
discussion  of  the  margin  calculations  in 
the  petition).  In  accordance  with  section 
776(c)  of  the  Act.  to  the  extent 
practicable,  we  examined  the  key 
elements  of  the  export  price  (EP)  and 
normal  value  (NV)  calculations  on 
which  the  margins  in  the  petition  were 
based.  See  the  August  4,  2003, 
memorandum  to  the  file  from  the  team 
entiUed  "Corroboration  of  Data 
Contained  in  the  Petition  for  Assigning 
Facts  Available  Rates"  (Corroboration 
Memo). 
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The  petitioi  ers  based  NV  on  a  home- 
market  price  c  uote  from  DC  CHEM  for 
fully-hydroly;  ed  PVA  of  a  comparable 
grade  to  the  pi  oducts  exported  to  the 
United  States  luring  the  POI.  This  price 
quote  was  cor  temporaneous  with  the 
U.S.  price  que  tes  used  as  the  basis  for 
EP.  We  corroh  arated  the  home-market 
price  from  the  petition  by  comparing  it 
to  prices  of  co  nparable  products  sold  bv 
DC  CHEM.  W(  found  that  the 
petitioners'  pr  ce  quote  was  comparable 
to  the  price  in  bnnation  submitted  by 
DC  CfffiM.  Th  ;refore,  we  find  that  the 
petitioners"  in  brmation  for  home- 
market  price  h  as  probative  value.  See 
the  Corroboral  ion  Memo. 

In  addition,  the  petitioners  alleged 
that  sales  of  P'  fA  in  the  home  market 
were  made  at  )rices  below  the  fully- 
absorbed  cost  )f  production  (COP), 
within  the  me  ming  of  section  773(b)  of 
the  Act,  and  n  quested  that  the 
Department  ccnduct  a  country-wide 
sales-below-ct  st  investigation.  Based 
upon  a  compa  ison  of  the  prices  of  the 
foreign  like  pr  )duct  in  the  home  mjirket 
to  the  calculat  id  COP  of  the  product,  we 
found  reasona  )le  grounds  to  believe  or 
suspect  that  sa  les  of  the  foreign  like 
product  were  i  oade  below  the  COP, 
within  the  mei  ming  of  section 
773(b)(2)(A)(i)  of  the  Act.  See  Notice  of 
Initiation  of  A  Uidumping  Duty 
Investigations  Polyvinyl  Alcohol  From 
Gennany,  Jape  n,  the  People's  Republic 
of  China,  the  I  epublic  of  Korea,  and 
Singapore,  67  Tl  61591,  61594  (October 
1,  2002)  ilnitic  tion  Notice).  Accordingly, 
the  Departmen  t  initiated  a  country-wide 
cost  investigat  on.  Pursuant  to  section 
773(b)(3)  of  thi(  Act,  COP  consisted  of 
the  cost  of  mai  lufacture  (COM),  selling, 
general  and  ad  ministrative  (SG&A) 
expenses,  and  jacking  expenses.  The 


petitioners  calculated  COP  based  on 
their  own  production  experience, 
adjusted  for  known  differences  between 
costs  incurred  to  manufacture  PVA  in 
the  United  States  and  Korea.  We 
corroborated  the  COP  from  the  petition 
by  comparing  it  to  the  COP  of 
comparable  products  sold  by  DC  CHEM. 
We  foimd  that  the  petitioners' 
calculated  COP  was  comparable  to  DC 
CHEM's  COP.  Therefore,  we  find  that 
the  petitioners'  calculate^  COP  has 
probative  value.  See  th§.Corroboration 
Memo.  ^ :  * 

Pursuant  to  sections  773(a)(4),  773(b) 
and  773(e)  of  the  Act,  the  petitioners 
based  NV  for  sales  in  Korea  on 
constructed  value  (CV).  The  petitioners 
calculated  CV  using  the  same  COM, 
SG&A,  and  financial  expense  figures 
they  used  to  compute  the  COP. 
Consistent  with  section  773(e)(2)  of  the 
Act,  the  petitioners  included  in  CV  an 
amount  for  profit  based  on  DC  CHEM's 
2001  financial  statements.  The 
petitioners'  calculation  of  profit  was 
based  on  operating  profit  rather  than  the 
net  income  of  the  producer.  Therefore, 
we  recalculated  the  CV  profit  rate  to 
include  non-operating  items.  Because 
this  calculation  resulted  in  a  loss,  we 
used  a  profit  rate  of  zero  for  purposes 
of  initiation. 

For  purposes  of  the  AFA  rate  we  have 
calculated  for  this  final  determination, 
however,  we  do  not  believe  if  is 
appropriate  to  exclude  profit  from  the 
margin  calculations  because  to  do  so 
would  not  be  an  adverse  inference. 
Consequently,  we  have  revised  our 
calculation  of  the  profit  rate  to  use  a  rate 
derived  from  the  publicly  available  2001 
financial  statements  of  another  Korean 
petrochemical  company,  LG 
Petrochemical.  For  further  discussion, 
see  the  Decision  Memo  at  Comment  1 . 

Therefore,  based  on  our  efforts 
described  above  to  corroborate 
information  contained  in  the  petition 
and  in  accordance  with  776(c)  of  the 
Act,  we  consider  the  margins  in  the 
notice  of  initiation,  as  adjusted,  to  be 
corroborated  to  the  extent  practicable 
for  purposes  of  this  final  determination. 
See  the  Corroboration  Memo. 

Accordingly,  in  selecting  AFA  with 
respect  to  DC  CHEM,  we  have  applied 
the  margin  rate  of  38.74  percent,  which 
is  the  highest  estimated  dumping 
margin  submitted  in  the  petition,  used 
in  the  notice  of  initiation,  and 
subsequently  adjusted  as  explained 
above.  See  the  Initiation  Notice,  67  FR 
at  61593,  and  the  Decision  Memo  at 
Comment  1. 

All  Others 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 


weighted-average  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  or  are  determined 
entirely  under  section  776  of  the  Act, 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  "All 
Others"  rate  for  exporters  and  producers 
not  individually  investigated.  "This 
provision  contemplates  that  we  weight- 
average  margins  other  than  zero,  de 
minimis,  and  FA  margins  to  establish 
the  "All  Others"  rate.  Where  the  data  do 
not  permit  weight-averaging  such  rates, 
the  SAA  provides  that  we  may  use  other 
reasonable  methods.  See  the  SAA  at 
873.  Because  the  petition  contained  two 
estimated  dumping  margins,  we  have 
used  these  two  estimated  dumping 
margins,  as  adjusted  for  the  notices  of 
initiation  and  final  determination,  to 
create  an  "All  Others"  rate  based  on  a 
simple  average.  Therefore,  we  have 
calculated  the  margin  of  32.08  percent 
as  the  "All  Others"  rate.  See,  e.g..  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Final  Affirmative 
Finding  of  Critical  Circumstances: 
Elastic  Rubber  Tape  from  India.  64  FR 
19123,  19124  (April  19, 1999). 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Bureau  of  Customs  and  Border 
Protection  (BCBP)  to  continue  to 
suspend  all  entries  of  PVA  from  Korea 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
March  20,  2003,  the  date  of  publication 
of  the  preliminary  determination.  The 
BCBP  shall  continue  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  estimated  amount  by  which  the 
normal  value  exceeds  the  U.S.  price  as 
shown  below.  These  instructions 
suspending  liquidation  will  remain  in 
effect  until  further  notice. 

The  dumping  margins  are  provided 
below: 


Manufacturer/exporter 

Margin 
(percent) 

DC  Cttemical  Company.  Ltd 

All  Others 

38.74 
32  08 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
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injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing  the 
BCBP  to  assess  antidumping  duties  on 
all  imports  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  thefr 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and  777(i)(l)oftheAct. 

Dated:  August  4,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

[FR  Doc.  03-20320  Filed  8-8-03;  8:45  am] 
BILUNG  C006  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-«10] 

Stainless  Steel  Bar  From  India;  Final 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  March  7,  2003,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  bar  from  India.  We 
gave  interested  parties  an  opportunity  to 
comment  on  the  preliminary  results  and 
have  made  certain  changes  for  the  final 
results.  We  find  that  certain  companies 
reviewed  sold  stainless  steel  bar  from 
India  in  the  United  States  below  normal 
value  during  the  period  February  1, 
2061  through  January  31,  2002. 
EFFECTIVE  DATE:  August  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Cole 

Kyle  or  Ryan  Langan,  Office  1,  AD/CVD 


Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington  DC  20230;  telephone  (202) 
482-1503  or  (202) 482^2613. 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  March  7,  2003,  the  Department 
published  the  Notice  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Stainless  Steel 
Bar  from  India  ("Preliminary  Results") 
in  the  Federal  Register  (68  FR  11058). 

In  April  and  May  2003,  we  conducted 
verifications  of  the  sales  and  cost  of 
production  ("COP")  questionnaire 
responses  submitted  by  Isibars  Limited 
("Isibars"),  Venus  Wire  Industries 
Limited  ("Venus"),  and  the  Viraj  Group, 
Ltd.  ("Viraj").  We  issued  verification 
reports  in  May  and  Jime  2003. 

After  inviting  parties  to  comment  on 
the  Preliminary  Results  of  this  review. 
Carpenter  Technology  Corp.,  Crucible 
Specialty  Metals  Division  of  Crucible 
Materials  Corp.,  Electralloy  Corp.,  Slater 
Steels  Corp.,  Empire  Specialty  Steel  and 
the  United  Steelworkers  of  America 
(AFL-CIO/CLC)  (collectively,  "the 
petitioners"),  and  Mukand,  Ltd. 
("Mukand"),  Venus  Wire  Industries 
Limited  ("Venus"),  and  the  Viraj  Group, 
Ltd.  ("Viraj")  filed  case  and  rebuttal 
briefs,!  respectively,  on  June  30  and  July 
9,  2003. 

Scope  of  the  Order 

Merchandise  covered  by  the  order  is 
shipments  of  stainless  steel  bar  ("SSB"). 
SSB  means  articles  of  stainless  steel  in 
straight  lengths  that  have  been  either 
hot-rolled,  forged,  turned,  cold-drawn, 
cold-rolled  or  othen»ase  cold-finished, 
or  ground,  having  a  uniform  solid  cross 
section  along  their  whole  length  in  the 
shape  of  circles,  segments  of  circles, 
ovals,  rectangles  (including  squares), 
triangles,  hexagons,  octagons,  or  other 
convex  polygons.  SSB  includes  cold- 
finished  SSBs  that  are  turned  or  ground 
in  straight  lengths,  whether  produced 
fit)m  hot-rolled  bar  or  from  straightened 
and  cut  rod  or  wire,  and  reinforcing  bars 
that  have  indentations,  ribs,  grooves,  or 
other  deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which,  if  less  than  4.75  mm  in 
thickness,  have  a  width  measuring  at 
least  10  times  the  thickness,  or,  if  4.75 


'  The  other  company  in  this  review,  Isibars 
Limited,  did  not  file  case  or  rebuttal  briefe. 


mm  or  more  in  thickness,  have  a  width 
which  exceeds  150  mm  and  measures  at 
least  twice  the  thickness),  wire  (i.e., 
cold-formed  products  in  coils,  of  any 
uniform  solid  cross  section  aloog  their 
whole  length,  which  do  not  conform  to 
the  definition  of  flat-rolled  products), 
and  angles,  shapes  and  sections. 

The  SSB  subject  to  this  order  is 
currently  classifiable  imder  subheadings 
7222.11.00.05,7222.11.00.50. 
7222.19.00.05,  7222.19.00.50, 
7222.20.00.05,  7222.20.00.45. 
7222.20.00.75,  and  7222.30.00.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  our 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Issues  and  Decision  Memorandum 
for  the  Final  Results  of  the 
Administrative  Review  of  Stainless  Steel 
Bar  from  India  ("Decision 
Memorandum")  dated  August  4,  2003, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  raised 
and  to  which  we  responded,  all  of 
which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Department  building  ("CRU"). 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov/fm/index.html.  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Facts  Otherwise  Available 

We  continue  to  find  that  Mukand  did 
not  cooperate  to  the  best  of  its  ability  in 
this  review  and  are  assigning  Mukand 
an  antidumping  duty  rate  based  on  total 
adverse  facts  available.  See  section  776 
of  the  Tariff  Act  of  1930,  as  amended 
effective  January  1, 1995  ("the  Act"),  by 
the  Uruguay  Round  Agreements  Act 
("URAA").  See  also  Preliminary  Results 
and  Decision  Memorandum  at  Comment 
1. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
stainless  steel  bar  from  India  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  export  price 
("EP")  or  constructed  export  price 
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("CEP")  to  ncirmal 
calculations 
described  in 


Dl 


value  ("NV").  Our 
llowed  the  methodologies 
he  Preliminary  Results, 
except  as  not  ;d  below  and  in  the  final 
results  calcul  ition  memoranda  cited 
below,  which  are  on  file  in  the  CRU. 


Export  Price 
Price 


ind  Constructed  Export 


For  sales  b 
United  States , 
section  772(a 
sales  to  the 
as  defined  in 


Ui 


Isibars'  and  Venus  to  the 
we  used  EP  as  defined  in 
of  the  Act.  For  Viraj's 
ited  States,  we  used  CEP 
section  772(b)  of  the  Act. 


Isibars 

In  the  preli  ninary 
adjusted  Isibs  rs 
excise  tax  tha  t 
in  the  price 
adjustment 

Decision  Mei^omndum 
We  recalcula 


M/e 


;fcr 


tsd 
expenses  to  ii  ic 
off  (see  Decision 
Comment  7) 
reported  sales 
expenses  for 
Limited  Final 
Memorandun 
Memorandup 


results,  we 
'  U.S.  sales  price  for  an 
appeared  to  be  included 

are  not  making  this 
the  final  results  (see 

at  Comment's). 
Isibars'  indirect  selling 
lude  bad  debts  written 

Memorandum  at 
'inally,  we  revised  Isibars' 
invoice  dates  and  credit 
pertain  sales.  See  Isibars 
Results  Calculation 
["Isibars  Calculation 
")  dated  August  4.  2003. 


payr  lent 


Venus 

For  certain 
reported 
expenses  (see 
Comment  17) 
calculation  o 
Specifically, 
of  directors' 
indirect  selli 
goods  sold  foi 
reported 
revised  the 
U.S.  sale.  For 
adjustments 
Limited  Final 
Memorandun 
Memorandun 


J.S.  sales,  we  revised  the 

date  and  credit 
Decision  Memorandum  at 
We  revised  the 
f  indirect  selling  expenses, 
revised  the  calculation 
salaries  and  allocated  the 
expenses  over  the  cost  of 
the  FOR.  We  revised  the 
for  one  U.S.  sale  and 
invoice  date  on  another 
urther  discussion  of  these 
'.  ee  Venus  Wire  Industries 
Results  Calculation 
("Venus  Calculation 
"]  dated  August  4,  2003. 


ng 


quan  tity 


sa  es 


Normal  Valu( 


1.  Calculation 
Isibars 


of  COP 


We  adjustec 
manufacture 
payments  for 
assets.  We  alsfc 
reported  CO^ 
incurred  on 
overhead  cost 
production  of 
adjusted  the 
reported  general 
("G&A")  and 
(used  to  deter  nine 
G&A  and  intefest 
administrativ 
include  the 
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Isibars"  reported  cost  of 
'COM")  to  include 
he  lease  of  steelmaking 
adjusted  Isibars' 
for  the  yield  loss 

variable  and  fixed 
of  billets  used  in  the 
subject  merchandise.  We 
nominators  of  Isibars' 
and  administrative 
nterest  expense  ratios 
product-specific 
expenses)  to  exclude 
labor  costs  and  to 
ment  for  the  lease  of 


tie 


C  B 


steelmaking  assets.  We  recalculated 
Isibars'  reported  interest  expense  ratio 
and  per-unit  interest  expense  rate  to 
reflect  one  interest  expense  ratio  based 
on  the  highest  level  of  consolidation. 
We  adjusted  Isibars',  Zenstar's  and 
Isinox'  interest  expenses,  where 
applicable,  to  include  all  foreign 
exchange  gains  and  losses  in  each 
company's  interest  expenses.  For  Isinox, 
we  excluded  foreign  exchange  gains  and 
losses  from  its  G&A  expenses.  Because 
Isibars  did  not  provide  the  COP  data  for 
one  product  control  number,  we 
assigned  that  product  control  number 
the  costs  of  a  similar  product. 

For  a  detailed  discussion  of  the  above- 
mentioned  adjustments,  see  Isibars  Cost 
of  Production  and  Constructed  Value 
Calculation  Adjustments  for  the  Final 
Results  dated  August  4,  2003,  and  the 
Decision  Memorandum  at  Coounents  2- 
6. 

Venus 

We  adjusted  Venus'  reported  COM  to 
include  additional  material  costs  based 
on  corrected  production  quantities.  We 
adjusted  Venus'  reported  COM  for 
process  and  yield  loss  incurred  during 
fiscal  year  ("FY")  2001-2002.  Because 
Venus  was  able  to  explain  its  yield  loss 
methodology  at  verification,  we  allowed 
its  scrap  offset  for  the  final  results. 
Further,  we  adjusted  Venus'  reported 
fixed  overhead  per-unit  costs  for 
depreciation  expenses  incurred  for  FY 
2001-2002. 

We  adjusted  the  numerator  of  Venus' 
reported  G&A  expenses  to  include 
donations  and  losses  on  the  sale  of 
assets  and  to  exclude  prior-period 
adjustments.  We  adjusted  the 
denominators  of  Venus'  reported  G&A 
and  interest  expense  ratios  (used  to 
determine  product-specific  G&A  and 
interest  expenses)  to  reflect  cost  of 
goods  sold  for  FY  2001-2002.  Finally, 
we  recalculated  Venus'  reported  interest 
expenses  to  include  net  foreign 
exchange  gains  and  losses. 

For  a  detailed  discussion  of  the  above- 
mentioned  adjustments,  see  Venus  Wire 
Industries  Limited  Cost  of  Production 
and  Constructed  Value  Calculation 
Adjustments  for  the  Final  Results  dated 
August  4,  2003,  and  the  Decision 
Memorandum  at  Comments  15-19. 

Viraj    • 

We  revised  Viraj  Alloys  Limited's 
("VAL")  reported  depreciation  expense 
to  account  for  an  additional 
depreciation  expense  that  resulted  from 
a  change  in  depreciation  methods. 
Because  this  depreciation  expense 
covers  multiple  accounting  periods,  we 
amortized  the  amount  based  on  the 
average  remaining  life  of  VAL's  fixed 


assets  in  order  to  determine  what 
portion  should  be  allocated  for  the  POR 
and  included  it  in  the  G&A  expense 
ratio  calculation.  We  included  the 
POR's  portion  of  the  additional 
depreciation  expense  in  the 
denominator  of  the  G&A  expense  rate 
calculation. 

VAL  calculated  its  interest  expense 
rate  based  on  total  interest  expenses  and 
total  cost  of  sales  ("COS")  of  the  Viraj 
Group  of  companies.  Because  the  Viraj 
Group  of  companies  does  not  prepare 
consolidated  financial  statements,  we 
revised  VAL's  interest  expense  rate 
calculation  using  only  VAL's  interest 
expense  and  COS.  In  addition,  we 
excluded  VAL's  waived  interest 
expenses  from  its  interest  expense  ratio 
calculation. 

For  a  detailed  discussion  of  theabove- 
mentioned  adjustments,  see  Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the  Final 
Results  ("Viraj  Cost  Calculation 
Memorandum")  dated  August  4,  2003, 
and  the  Decision  Memorandum  at 
Conunents  11-14. 

2.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(1)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product  are 
made  at  prices  below  the  COP,  we  do 
not  disregard  any  below-cost  sales  of 
that  product  because  we  determine  that 
in  such  instances  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  are  at  prices  less  than  the  COP, 
we  disregard  those  sales  of  that  product 
because  we  determine  that  in  such 
instances  the  below-cost  sales  represent 
"substantial  quantities"  within  an 
extended  period  of  time  in  accordance 
with  section  773(b)(1)(A)  of  the  Act.  In 
such  cases,  we  also  determine  whether 
such  sales  are  made  at  prices  which 
would  not  permit  recovery  of  all.  costs 
within  a  reasonable  period  of  time,  in 
accordance  with  section  773(b)(1)(B)  of 
the  Act. 

Isibars  and  Venus  each  made  more 
than  20  percent  of  their  comparison 
market  sales,  for  certain  products,  at 
prices  less  than  the  COP  and,  thus,  we 
disregarded  these  sales  from  the 
calculation  of  NV.  We  found  that  Viraj 
did  not  make  more  than  20  percent  of 
its  sales  of  any  product  at  prices  less 
than  the  COP.  So,  we  have  included  all 
of  Viraj's  home  market  sales  in  the 
calculation  of  NV,  in  accordance  with 
section  773(b)(1). 
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3.  Calculation  ofNV 

Isibars 

We  accounted  for  rebates  in  the 
calculation  of  NV.  (We  overlooked 
rebates  inadvertently  in  our  calculations 
for  the  preUminary  results.)  We  revised 
the  sizes  and  control  numbers  reported 
for  certain  sales  due  to  minor 
corrections  presented  at  verification.  We 
recalculated  indirect  selling  expenses  to 
include  bad  debts  written  off  (see 
Decision  Memorandum  at  Comment  3). 
Also,  we  recalculated  imputed  credit 
expenses,  and  we  adjusted  certain  sales 
quantities  for  returned  sales.  In 
addition,  we  revised  payment  dates  and 
payment  terms  for  certain  sales.  For  a 
further  discussion  of  these  adjustments, 
see  Isibars  Calculation  Memorandum. 

Venus  * 

We  revised  the  calculation  of  indirect 
selling  expenses.  Specifically,  we 
revised  Venus'  calculation  of  directors' 
salaries  and  allocated  the  indirect 
selling  expenses  over  the  cost  of  goods 
sold  for  the  POR  (see  Venus  Calculation 
Memorandum). 

Viraj 

We  revised  a  sales  invoice  date  based 
on  information  provided  at  verification. 
See  Viraj  Group,  Ltd.  Final  Results 
Calculation  Memorandum  dated  August 

4,  2003. 

Calculation  of  Constructed  Value 

We  calculated  constructed  value 
("CV")  based  on  the  same  methodology 
described  in  the  Preliminary  Results 
except  that  we  made  all  of  the  same 
above-described  adjustments  to  CV  that 
we  made  to  COP  for  Isibars  and  Venus. 
For  Viraj,  we  adjusted  Viraj  Impoexpo 
Ltd."s  ("VIL")  raw  material  costs  based 
on  VAL's  COP.  Thus,  we  revised  VIL's 
raw  material  costs  to  reflect  the 
adjustments  made  to  VAL's  G&A  and 
interest  expense  ratios  (see  supra  at 
"Calculation  of  COP").  In  addition,  VIL 
excluded  certain  "usance"  expenses  and 
bank  charges  from  the  interest  expense 
ratio  calculation.  We  revised  VIL's 
interest  expense  to  exclude  only  the 
bank  charges  which  were  reported  as 
selling  expenses.  For  a  detailed 
discussion  of  the  above-mentioned 
adjustments,  see  Viraj  Cost  Calculation 
Memorandum  and  the  Decision 
Memorandum  at  Comments  9  and  11- 
14. 

Final  Results  of  Review 

We  determine  that  the  following 
percentage  margins  exist  for  the  period 
February  1,  2001,  through  January  31, 
2002: 


Exporter/manufacturer 

Weighted- 
average 
margin 

percentage 

Isibars  Limited  

4  59 

Mukand,  Ltd 

Venus  Wire  Industries  Limited 
Viraj  Group,  Ltd  

21.02 
•0.02 
0.00 

*(De  minimis) 
Assessment  Rates 

The  Department  shall  determine,  and 
the  United  States  Bureau  of  Customs 
and  Border  Protection  ("BCBP")  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  exporter/importer  (or 
customer)-specific  assessment  rates  for 
merchandise  subject  to  this  review.  To 
determine  whether  the  duty  assessment 
rates  were  de  minimis,  in  accordance 
with  the  requirement  set  forth  in  19  CFR 
351.106(c)(2),  we  calculated  importer 
(or  customer)-specific  ad  valorem  rates 
by  aggregating  the  dimiping  margins 
calculated  for  all  U.S.  sales  to  that 
importer  (or  customer)  and  dividing  this 
amount  by  the  total  value  of  the  sales  to 
that  importer  (or  customer).  Where  an 
importer  (or  customer)-specific  ad 
valorem  rate  was  greater  than  de 
minimis,  we  calculated  a  per-unit 
assessment  rate  by  aggregating  the 
dumping  margins  calculated  for  air  U.S. 
sales  to  that  importer  (or  customer)  and 
dividing  this  amount  by  the  total 
quantity  sold  to  that  importer  (or 
customer). 

The  Department  will  issue 
appropriate  assessment  instructions 
directly  (o  the  BCBP  within  15  days  of 
publication  of  these  final  results  of 
review. 

Cash  Deposit  Rates 

The  following  antidumping  duty 
deposits  will  be  required  on  all 
shipments  of  stainless  steel  bar  from 
India  entered,  or  withdrawn  from 
warehouse,  for  consumption,  effective 
on  or  after  the  publication  date  of  the 
final  results  of  this  administrative 
review,  as  provided  by  section  751(a)(1) 
of  the  Act:  (1)  The  cash  deposit  rate  for 
Isibars  Limited  and  Mukand,  Ltd.  will 
be  the  rate  indicated  above;  for  Venus 
Wfre  Industries  Limited  and  the  Viraj 
Group,  Ltd.,  which  have  de  minimis  or 
zeros  rates,  no  antidumping  duty 
deposit  will  be  required;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  and  (3)  the  cash 
deposit  rate  for  all  other  exporters  will 
continue  to  be  12.45  percent,  the  "all 


others"  rate  established  in  the  less-than- 
fair-value  investigation.  See  Stainless 
Steel  Bar  from  India;  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value,  59  FR  66915  (December  28, 
1994). 

These  cash  deposit  requirements  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Importers 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

Notification  Regarding  APOs 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 
to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  vnitten  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  these 
results  and  this  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 

Dated:  August  4,  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas. 
I  ^nder  Secretary. 

Appendix  1 

Issues  in  Decision  Memorandum 

Comment  1.  Use  of  Adverse  Facts  Available 

for  Mukand 
Cotnment  2.  Isibars'  Start-up  Adjustment 
Comment  3.  Isibars'  Variable  and  Ffxed 

Overhead  Costs 
Comment  4.  Isibars'  General  and 

Administrative  Expenses 
Comment  5.  Isibars'  Offsets  for 

Reimbursements  of  Insurance  Claims 
Comment  6.  Isibars'  Interest  Expenses 
Comment  7.  Isibars'  Indirect  Selling 

Expenses 
Comment  8.  Isibars'  Excise  Taxes 
Comment  9.  Viraj's  Selling  Expenses 
Comment  10.  Collapsing  the  Viraj  Group  of 

Companies 
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Vitij 


j's  Calculation  of 

j's  Forgiven  Interest 

s  Unconsolidated 
ments 
j's  Offset  To  Interest 


Vii  ij 

Vir  ij 

Sti  laments 


Comment  11. 

Depreciation 
Comment  12 

Expense 
Comment  13 

Financial 
Comment  14. 

Expenses 
Comment  15.  Ve 
Comment  16.  VeAus 

Administrati  ire 

Adjustments 
Comment  17. 

Adjustment 
Comment  18.  Ve^us 

and  Repairs 
Comment  19.  Ve^us 

and  Losses 
Comment  20.  Veius'  Income  Tax  Provision 
[FR  Doc.  03-203;  1  Filed  8-8-03;  8:45  am] 

BNJJNG  CODE  3510-  M-P 


Virjj 


us'  Scrap  Realization  Offset 
'  General  and 
Expense  Ratio 

Vei  lus'  Interest  Expense  Ratio 

'  Depreciation  Expense 
I  ind  Maintenance  Expense 
Foreign  Exchange  Cains 


DEPARTMENT 


OF  COMMERCE 


International  Trade  Administration 


[C-580-851] 


jnle 


Notice  of  Counlervalilng  Duty  Order: 
Dynamic  Rand^  Access  Memory 
Semiconductors  from  the  Republic  of 
Korea 

AGENCY:  Impori  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE  J  August  11,  2003. 
FOR  FUFTTHER  INfORMATION  COrfTACT: 
Ryan  Langan.  Jasse  Cortes,  or  Daniel  J. 
Alexy,  Office  of  Antidumping/ 


Countervailing 
Group  1 ,  Impor ; 


Department  of  ( Commerce,  Room  3099, 


14th  Street  and 


NW.,  Washington.  D.C.  20230; 


telephone  (202 
3986.  and  (202] 

Scope  of  Order 


'  Koi  ea 


The  products 
are  dynamic  rai  idom 
semiconductor! 
Republic  of 
assembled  or 
DRAMS  includ ) 
Umssembled 
pre  messed  wafe^ 
die.  Processed 
ROK,  but  assenibled 
semiconductors 
also  included 
wafers  fabricate 
assembled  into 


ity  Enforcement, 
Administration,  U.S. 


Constitution  Avenue, 


482-2613,(202)482- 
482-1540,  respectively. 


covered  by  this' order 
access  memory 
("DRAMS")  from  the 
("ROK"),  whether 
unassembled.  Assembled 

all  package  types. 
Dl^AMS  include 

uncut  die,  and  cut 
1  vaieis  fabricated  in  the 
into  tinished 
outside  the  ROK  are 
the  scope.  Processed 
outside  the  ROK  and 
inished  semiconductors 


in  the  ROK  are  not  included  in  the 
scope. 

The  scope  of  this  order  additionally 
includes  memory  modules  containing 
DRAMS  from  the  ROK.  A  memory 
module  is  a  collection  of  DRAMS,  the 
sole  function  of  which  is  memory. 
Memory  modules  include  single  in-line 
processing  modules,  single  in-line 
memory  modules,  dual  in-line  memory 
modules,  small  outline  dual  in-line 
memory  modules,  Rambus  in-line 
memory  modules,  and  memory  cards  or 
other  collections  of  DRAMS,  whether 
unmounted  or  mounted  on  a  circuit 
board.  Modules  that  contain  other  parts 
that  are  needed  to  support  the  function 
of  memory  are  covered.  Only  those 
modules  that  contain  additional  items 
which  alter  the  fimction  of  the  module 
to  something  other  than  memory,  such 
as  video  graphics  adapter  boards  and 
cards,  are  not  included  in  the  scope. 
This  order  also  covers  futiu«  DRAMS 
module  types. 

The  scope  of  this  order  additionally 
includes,  but  is  not  limited  to,  video 
random  access  memory  and 
synchronous  graphics  random  access 
memory,  as  well  as  various  types  of 
DRAMS,  including  fast  page-mode, 
extended  data-out,  burst  extended  data- 
out,  synchronous  dynamic  RAM, 
Rambus  DRAM,  and  Double  Data  Rate 
DRAM.  The  scope  also  includes  any 
future  density,  packaging,  or  assembling 
of  DRAMS.  Also  included  in  the  scope 
of  this  order  are  removable  memory 
modules  placed  on  motherboards,  with 
or  without  a  central  processing  unit, 
unless  the  importer  of  the  motherboards 
certifies  with  the  U.S.  Btireau  of 
Customs  and  Border  Protection 
("Customs")  that  neither  it,  nor  a  party 
related  to  it  or  under  contract  to  it,  will 
remove  the  modules  from  the 
motherboards  after  importation.  The 
scope  of  this  order  does  not  include 
DRAMS  or  memory  modules  that  are  re- 
imported  for  repair  or  replacement. 

The  DRAMS  subject  to  this  order  are 
currently  classifiable  imder  subheadings 
8542.21.8005  and  8542.21.8021  through 
8542.21.8029  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  The  memory  modules 
containing  DRAMS  from  the  ROK, 
described  above,  are  currently 
classifiable  under  subheadings 
8473.30.10.40  or  8473.30.10.80  of  the 
HTSUS.  Removable  memory  modules 
placed  on  motherboards  are  classifiable 


under  subheading  8471.50.0085. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  Department's  written 
description  of  the  scope  of  this  order 
remains  dispositive. 

Countervailing  Duty  Order 

On  July  28,  2003,  the  Department 
published  in  the  Federal  Register  (68 
FR  44290),  its  "Notice  of  Amended 
Final  Affirmative  Coimtervailing  Duty 
Determination:  Dynamic  Random 
Access  Memory  Semiconductors  from 
the  Republic  of  Korea"  in  which  the 
final  countervailing  duty  rate  for  Hynix 
Semiconductor,  Inc.  and  the  "all  o^ers" 
rate  were  revised.  The  revised  rates  are 
listed  below.  The  finding  that  Samsung 
Electronics  Co.,  Ltd.  ("SEC")  received 
de  minimis  subsidies  did  not  change. 

On  August  4,  2003,  in  accordance 
with  section  705(d)  of  the  Tariff  Act  of 
1930,  as  amended  by  the  Uruguay 
Roimd  Agreements  Act  effective  J^uary 
1,  1995  ("the  Act"),  the  U.S. 
International  Trade  Commission  ("ITC") 
notified  the  Department  that  a  U.S. 
industry  is  "materially  injured,"  within 
the  meaning  of  section  705(b)(1)(A)  of 
the  Act,  by  reason  of  imports  of  DRAMS 
from  the  Republic  of  Korea. 

Therefore,  in  accordance  with  section 
706(a)(3)  of  the  Act,  the  Department  will 
direct  Customs  to  assess  coimtervailing 
duties  for  all  relevant  entries  of  DRAMS 
from  the  ROK.  For  all  producers  and 
exporters  of  DRAMS  from  the  ROK, 
except  for  SEC,  which  is  excluded  from 
this  countervailing  duty  order, 
countervailing  duties  will  be  assessed 
on  all  unliquidated  entries  of  the  subject 
merchandise  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  April  7,  2003, 
the  date  on  which  the  Department 
published  its  notice  of  affirmative 
preliminary  determination  in  the 
Federal  Register. 

On  or  after  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
Customs  officers  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties,  a  cash  deposit 
equal  to  the  net  subsidy  rate,  as  noted 
below.  The  "All  Others"  rate  applies  to 
all  ROK  exporters  of  subject 
merchandise  not  specifically  listed, 
except  for  SEC,  which  is  excluded  from 
this  countervailing  duty  order.  The  cash 
deposit  rates  are  as  follows: 


Producer/Exporter 


Net  Subsidy  Rate 


Hynix  Semiconductor  Inc.  (formerly,  Hyundai  Electronics  Industries  Co.,  Ltd.) 
All  Others44.29  p  ircent. 


44.29  percent 
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'     This  notice  constitutes  the 
coimtervailing  duty  order  with  respect 
to  DRAMS  from  the  ROK,  pursuant  to 
section  706(a)  of  the  Act.  Interested 
parties  may  conte^ct  the  Central  Records 
Unit,  Room  B-099  of  the  main 
Commerce  Building,  for  copies  of  an 
updated  list  of  countervailing  duty 
orders  currently  in  effect. 

These  countervailing  duty  orders  are 
published  in  accordance  with  sections 
706(a)  and  777(i)  of  the  Act  and  19  CFR 
351.211. 

Dated:  August  5,  2003. 

Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 
Under  Secretary. 

[FR  Doc.  03-20421  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

North  American  Free  Trade  Agreement 
(NAFTA),  Article  1904  Binational  Panel 
Reviews:  Notice  of  Termination  of 
Panel  Review 

AGENCY:  NAFTA  Secretariat,  United 
States  Section,  International  Trade 
Administration.  Department  of 
Commerce. 

ACTION:  Notice  of  Consent  Motion  to' 
Terminate  the  Panel  Review  of  the  final 
antidumping  duty  administrative  review 
of  the  dumping  order  made  by  the 
International  Trade  Commission, 
respecting  Carbon  and  Certain  Alloy 
Steel  Wire  Rod  from  Mexico  (Secretariat 
File  No.  USA-MEX-2002-1904-10). 

SUMMARY:  Pursuant  to  the  Notice  of 
Consent  Motion  to  Terminate  the  Panel 
Review  by  the  complainants,  the  panel 
review  is  terminated  as  of  August  5, 
2003.  No  panel  has  been  appointed  to 
this  panel  review.  Pursuant  to  Rule 
71(2)  of  the  Rules  of  Procedure  for 
Article  1 904  Binational  Panel  Review, 
this  panel  review  is  terminated. 
FOR  FURTHER  INFORMATION  CONTACT: 
Caratina  L.  Alston,  United  States 
Secretary,  NAFTA  Secretariat,  Suite 
2061,  14th  and  Constitution  Avenue, 
Washington,  DC  20230,  (202)  482-5438. 
SUPPLEMENTARY  INFORMATION:  Chapter 
19  of  the  North  American  Free-Trade 
Agreement  ("Agreement")  establishes  a 
mechanism  to  replace  domestic  judicial 
review  of  final  determinations  in 
antidumping  and  countervailing  duty 
cases  involving  imports  from  a  NAFTA 
country  with  review  by  independent 
binational  panels.  When  a  Request  for 
Panel  Review  is  filed,  a  panel  is 
established  to  act  in  place  of  national 
courts  to  review  expeditiously  the  final 


determination  to  determine  whether  it 
conforms  with  the  antidumping  or 
countervailing  duty  law  of  the  country 
that  made  the  determination. 

Under  Article  1904  of  the  Agreement, 
which  came  into  force  on  January  1 , 
1994,  the  Government  of  the  United 
States,  the  Government  of  Canada  and 
the  Government  of  Mexico  established 
Rules  of  Procedure  for  Article  1904 
Binational  Panel  Reviews  ("Rules"). 
These  Rules  were  published  in  the 
Federal  Register  on  February  23, 1994 
(59  FR  8686).  The  panel  review  in  this 
matter  was  requested  and  terminated 
pursuant  to  these  Rules. 

Dated:  August  5,  2003. 
Caratina  L.  Alston, 

United  States  Secretaiy.  NAFTA  Secretariat. 
[FR  Doc.  03-20349  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  3510-GT-i> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  0612031] 

Small  Takes  of  Marine  Mammals 
Incidental  to  Specified  Activities; 
Movement  of  Steel  Drilling  Caisson 
through  the  Beaufort  Sea  from  Cross 
Island,  McCovey  Prospect  to  Herschel 
Island,  Yukon  Territory 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  issuance  of  incidental 

harassment  authorization. 

summary:  In  accordance  with  provisions 
of  the  Marine  Manunal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  marine  mammals  by 
harassment  incidental  to  harbor 
activities  related  to  the  movement  of  the 
steel  drilling  caisson  (SDC)  through  the 
Beaufort  Sea  has  been  issued^to  EnCana 
Oil  and  Gas,  Inc.  (EnCeuia). 
DATES:  Effective  from  August  1,  2003  to 
July  31,  2004    " 

ADDRESSES:  A  copy  of  the  IHA  and/or 
the  application  is  available  by  writing  to 
Ms.  Kaja  Brix,  Acting  Chief,  Marine 
Mammal  Conservation  Division,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910-3225,  or  by  telephoning  one  of 
the  contacts  listed  here. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Skrupky,  (301)  713-2322,  ext 
163  or  Brad  Smith,  (907)  271-3023. 
SUPPLEMENTARY  INFORMATION: 


Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Conunerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
conmiercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public  ^ 
for  review. 

Permission  for  incidental  takings  may 
be  granted  if  NMFS  finds  that  the  taking 
will  have  no  more  than  a  negligible 
impact  on  the  species  or  stock(s)  and 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  the  species 
or  stock(s)  for  subsistence  uses  and  that 
the  permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

NMFS  has  defined  "negligible 
impact"  in  50  CFR  216.103  as: 

an  imp>act  resulting  from  the  specified 
activity  that  cannot  be  reasonably  expected 
to.  and  is  not  reasonably  likely  to,  adversely 
affect  the  species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival. 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  of  marine  mammal  stock  in  the  wild 
("Level  A  harassment"];  or  (ii)  has  the 
potential  to  disturb  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
("Level  B  harassment"). 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 
an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 

Summary  of  Request 

On  May  14,  2003,  NMFS  received  an 
application  from  EnCana  requesting  an 
authorization  for  the  harassment  of 
small  numbers  of  five  species  of  marine 
mammals  incidental  to  movement  of  the 
SDC  from  Cross  Island,  McCovey 
Prospect,  AK  through  the  Beaufort  Sea 
to  Herschel  Island,  Yukon  Territory  and 
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associated  acti'  ities  beginning  on 
August  1.  2003  The  SDC  will  lift-off 
from  its  ciuren  location  and  will  be 
towed  to  the  n<  w  set  down  location. 
Once  the  SDC  i  eaches  Herschel  Island, 
it  will  go' into  c  old  stack  mode. 
Helicopter  sup  )orted  one-day 
reconnaissance  trips  to  the  SDC  may 
occur  to  check  3n  winterization 
conditions  on-1  oard  the  SDC.  A  detailed 
description  of  I  lese  activities  proposed 
for  2003-2004  s  contained  in  the 
application  (Ly  ax  Enterprises,  Inc., 
2003).  which  is  available  upon  request 
(see  ADDRESSES). 

Description  of  Marine  Mammals 
Affected  by  thej  Activity 

The  Beaufort  Sea  supports  many 
marine  mammi  Is  under  NMFS 
jurisdiction,  ini  :luding  bowhead  whales 
[Balaena  mysti  :etus],  beluga  whales 
[Delphinapteru  s  leucas),  ringed  seals 
[Phoca  hispida  ,  bearded  seals 
{Erignathus  bat  batus)  and  spotted  seals 
(Phoca  largha).  Descriptions  of  the 
biology,  distrib  ition,  and  current  status 
of  these  species  can  be  found  in  NMFS 
Stock  Assessmint  Reports  (2000, 1999, 
and  1997).  Please  refer  to  those 
documents  for  nore  information  on 
these  species.  1  hese  docvunents  can  be 
downloaded  el(  (ctronically  from:  http:// 
www.nmfs.noa  i.gov/pr/PR2/ 
Stock Assessi  lent  _Program/ 

individual    sai  s.html. 

—  * 

Comments  and  Responses 

On  June  8,  2(  03  (68  FR  36572),  ^4MFS 
published  a  nol  ice  of  receipt  and  a  30- 
day  public  com  ment  period  was 
provided  on  th(  >  application  and 
proposed  authc  rization.  That  notice 
described  the  ai  ;tivity  and  anticipated 
effects  on  marii  le  mammals.  The  only 
comments  rece  ved  were  from  the 
Marine  Manami  J  Commission 
(Commission). 

Comment  1 : '  'he  Commission  believes 
that  the  NMFS'  \  preliminary 
determinations  are  reasonable,  provided 
that  the  propose  )d  mitigation  and 
monitoring  acti  /ities  are  adequate  to 
detect  marine  e  lammals  in  the  vicinity 
of  the  proposec  operations  and  to 
ensure  that  mai  ine  mammals  are  not 
being  taken  in  i  nanticipated  ways  or 
numbers.  Claril  ication  should  be 
provided  conce  ming  the  circiunstances 
under  which  st  ch  monitoring  would 
not  occiu,  and  i  i  determination  made  as 
to  whether  non  negligible  impacts  or 
taking  other  tha  n  by  harassment  may 
occiu-  during  such  periods. 

Response:  Th  e  monitoring  on  the  SDC 
will  continue  2  t  hoiu-s  per  day  except 
when  the  SDC  i  s  in  cold-stack  between 
approximately  Vugust  31,  2003  and 
mid-October.  V  onitoring  will  begin  just 


prior  to  coming  out  of  cold  stack  in 
preparation  for  movement  that  is 
expected  to  commence  on  or  about 
August  1st. 

Comment  2:  NMFS  may  wish  to 
suggest  to  the  applicant  that  it  conduct 
an  acoustic  monitoring  program,  in 
addition  to  the  proposed  visual 
monitoring.  Acoustic  monitoring  would 
provide  more  data  on  the  actual  acoustic 
source  levels  associated  with  the 
proposed  activity. 

Response:  In  1991,  ARCO  Alaska, 
Incorporated  conducted  a  marine 
mammal  monitoring  program  at  Cabot 
prospect  in  the  Beaufort  Sea.  The 
marine  mammal  monitoring  program 
included  the  physical  acoustic 
characterization  of  the  drilling  platform 
and  the  surrounding  area,  passive 
acoustic  monitoring  of  underwater 
sounds  produced  by  marine  mammals, 
and  surface  monitoring  for  operational 
and  environmental  conditions  and 
marine  mammal  sightings.  Results  of 
this  monitoring  program  can  be  found  in 
the  Final  Report  for  the  Site  Specific 
Monitoring  Plan  for  Cabot  Prospect  by 
Coastal  &  Offshore  Pacific  Corporation. 
A  copy  of  this  Final  Report  can  be 
obtained  by  contacting  NMFS  (see 
ADDRESSES).  As  a  result  of  this  earlier 
acoustical  monitoring,  an  acoustic 
monitoring  program  is  not  warranted. 

Comment  3:  By  monitoring  calling 
rates  for  the  relevant  species  before, 
diu-ing,  and  after  the  activity,  another 
dataset  could  be  obtained  on  the 
behavioral  impacts  of  the  activities. 

Response:  The  monitoring  plans  for 
EnCana  to  monitor  marine  manunal 
impacts  were  the  subject  of  scientific 
peer-review  meetings  held  on  8-9 
November  200^,  in  Seattle,  WA;  October 
30-31,  2002,  in  Anchorage,  AK;  and 
June  24-25,  2003  in  Seattle,  WA.  Those 
meetings  provided  the  required  dialogue 
necessary  for  ensuring  that  monitoring 
progfams  in  Arctic  waters  provided  the 
necessary  information  to  ensure  that 
impacts  are  (or  are  not)  negligible. 
NMFS  cont^ues  to  encourage  the 
Commission's  participation  in  these 
meetings. 

Comment  4:  NMFS  should  also  ensure 
that  the  application  has  completed 
negotiations  with  the  Alaska  Eskimo 
Whaling  Commission  (AEWC)  and 
affected  villages  Whaling  Captains 
Associations  to  amend  the  existing 
Conflict  Avoidance  Agreement  (CAA) 
and  Plan  of  Cooperation,  prior  to 
granting  the  authorization. 

Response:  EnCana  amended  the 
existing  CAA  and  Plan  of  Cooperation 
with  the  AEWC  on  June  9,  2003,  as 
required  under  this  IHA. 


Mitigation 

During  mobilization  of  the  SDC  ft-om 
Cross  Island  at  the  McCovey  Prospect 
through  the  Beaufort  Sea  to  Herschel 
Island,  EnCana  will  have  on-board 
marine  mammal  monitors  throughout 
the  transit.  The  program  will  commence 
with  the  reoccupation  of  SDC  at  the 
current  McCovey  deployment  and  will 
continue  on  a  nearly  24-hoiu-  basis  until 
the  rig  exits  U.S.  waters  and  goes  into 
cold  stack  mode  in  Canada. 

EnCana  proposes  to  mitigate  the 
potential  negative  impacts  from  its 
relocation  and  supply  removal  activities 
by  plaiming  the  timing  of  operations  in 
such  a  way  as  to  reduce  the  production 
of  noise  during  the  fall  bowhead  whale 
migration.  This  includes  putting  the 
SDC  into  cold  stack  mode  during  the 
entire  bowhead  migration  period 
(approximately  late-August  through 
mid-October).  In  addition  to  these 
mitigation  measures,  EnCana  worked 
with  the  AEWC,  North  Slope  Borough, 
and  other  whaling  communities  and 
amended  the  existing  CAA  to  include 
the  2003  relocation  to  eliminate  impacts 
to  subsistence  hunting  of  bowheads  and 
thereby  on  bowheads  themselves. 

Monitoring 

As  part  of  its  application,  EnCana  will 
have  a  visual  monitoring  program  for 
assessing  impacts  to  marine  mammals 
during  the  SDC's  transit  from  Cross 
Island,  McCovey  Prospect  to  Herschel 
Island. 

EnCana  will  initiate  a  comprehensive 
training  program  for  all  potential  marine  . 
mammal  observers  that  includes 
learning  the  identification  and  behavior 
of  all  local  species  known  to  use  the 
areas  where  EnCana  will  be  operating. 
This  training  will  be  conducted  by 
professional  marine  biologists  and 
experienced  Native  observers 
participating  in  the  monitoring  program. 
The  observer  protocol  is  to  scan  the  area 
around  vessels  and  the  SDC  with 
binoculars  of  sufficient  power.  Range 
finding  equipment  vdll  be  supplied  to 
observers  in  order  to  better  estimate 
distances.  Observers  would  collect  data 
on  the  presence,  distribution,  and 
behavior  of  marine  mammals  relative  to 
EnCana  activities  as  well  as  climatic 
conditions  at  the  time  of  marine 
mammal  sightings.  Observations  would 
be  made  on  a  nearly  24-hoiu'  basis  from 
the  time  the  SDC  leaves  Cross  Island 
until  the  SDC  crosses  the  Canadian 
border  or,  if  the  backup  deployment  in 
U.S.  waters  is  used,  is  placed  in  cold 
stack  mode.  If  the  backup  deployment 
in  U.S.  waters  is  used  and  re-supply 
efforts  are  necessary  between  the  end  of 
the  fall  bowhead  whale  harvest  and  ice- 
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over,  observers  would  be  re-deployed  on 
the  SDC  and  supply  vessels.  All 
personnel  stationed  aboard  the  SDC 
during  the  open  water  season  of  2003 
would  also  receive  training  on  marine 
mammal  monitoring  and  utilize  marine 
s  mammal  reporting  forms  to  document 
any  incidental  takes  of  marine 
manunals. 

Reporting 

All  monitoring  data  collected  will  be 
reported  to  NMFS  and  the  U.S.  Fish  and 
Wildlife  Service  on  a  weekly  basis. 
EnCana  must  provide  a  final  report  on 
2003-2004  activities  to  NMFS  within  90 
days  of  the  completion  of  the  activity. 
This  report  will  provide  dates  and 
locations  of  the  SDC  movements  and 
other  operational  activities,  weather 
conditions,  dates  and  locations  of  any 
activities  related  to  monitoring  the 
effects  on  marine  mammals,  and  the 
methods,  results,  and  interpretation  of 
all  monitoring  activities,  including 
estimates  of  the  level  and  type  of  take, 
species  name  and  numbers  of  each 
species  observed,  direction  of 
movement  of  species,  and  any  observed 
changes  or  modifications  in  behavior. 

Endangered  Species  Act  (ESA) 
Consultation 

A  biological  opinion  on  oil  and  gas 
exploration  was  issued  on  May  25, 
2001.  NMFS  has  issued  an  Incidental 
Take  Statement,  pursuant  to  section  7  of 
the  ESA. 

National  Environmental  Policy  Act 
(NEPA) 

In  1997,  NMFS  prepared  and  released 
em  EA  that  addressed  the  impacts  on  the 
human  environment  from  issuance  of  an 
authorization  for  taking  marine 
mammeds  incidental  to  moving  an  oil 
drilling  structure  through  the  Beaufort 
Sea  during  the  summer  and  conducting 
oil  exploration  activities  in  the  eastern 
Beaufort  Sea  and  the  alternatives  to  that 
proposed  action.  A  Finding  of  No 
Significant  Impact  was  signed  on 
September  25,  1997.  Because  the  action 
discussed  in  this  document  is  not 
substantially  different  from  the  1997 
action,  and  because  no  significant  new 
scientific  information  or  analyses  have 
been  developed  in  the  past  several  years 
significant  enough  to  warrant  new 
NEPA  dociunentation,  this  action  is 
categorically  excluded  from  further 
review  under  NOAA  Administrative 
Order  216-6.  A  copy  of  that  EA  is 
available  upon  request  (see  ADDRESSES). 

Oeterminations 

NMFS  has  determined  that  the  short- 
term  impact  of  SDC  mobilization  from 
Cross  Island,  McCovey  Prospect,  AK 


through  the  Beaufort  Sea  to  Herschel 
Island,  Yukon  Territory,  and  associated 
activities  will  result,  at  worst,  in  a 
temporary  modification  in  behavior  by 
certain  species  of  whales  and  pinnipeds. 
While  behavioral  modifications  may  be 
made  by  these  species  to  avoid  the 
resultant  noise  or  visual  cues,  this 
behavioral  change  is  expected  to  have  a 
negligible  impact  on  the  survival  and 
recruitment  of  stocks. 

While  the  number  of  potential 
incidental  harassment  takes  will  depend 
on  the  year-to-year  distribution  and 
abundance  of  marine  manunals  in  the 
area  of  operations,  due  to  the 
distribution  and  abundance  of  marine 
mammals  during  the  projected  period  of 
activity  and  the  location  of  the  proposed 
activity,  the  number  of  potential 
harassment  takings  is  estimated  to  be 
small.  In  addition,  no  take  by  injury 
and/or  death  is  anticipated,  and  there  is 
no  potential  for  temporary  or  permanent 
hearing  impairment  as  a  result  of  the 
activities.  No  rookeries,  mating  grounds, 
areas  of  concentrated  feeding,  or  other 
areas  of  special  significance  for  marine 
mammals  occiu  within  or  near  the 
relocation  route. 

The  measures  undertaken  to  ensiu« 
that  the  SDC  relocation  will  not  have  an 
adverse  impact  on  subsistence  activities 
are  the  CAA,  Plan  of  Cooperation,  and 
an  operation  schedule  prior  to  the 
aimual  bowhead  whale  subsistence 
himt,  as  amended  on  June  9,  2003. 

Authorization 

Authority:  NMFS  has  issued  an  IHA  to 
EnCana  for  the  harassment  of  marine 
mammals  incidental  to  movement  of  a  SDC 
from  Cross  Island,  McCovey  Prospect,  AK 
through  the  Beaufort  Sea  to  Herschel  Island, 
Yukon  Territory,  and  associated  activities. 
The  issuance  of  this  IHA  is  contingent  upon 
incorporation  of  the  previously  mentioned 
mitigation,  monitoring,  and  reporting 
requirements. 

Dated:  August  5,  2003. 
Donna  Wieting, 

Acting  Office  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-20388  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  3510-22-5 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Commodity  Futures  Trading 
Commission. 

ACTION:  Notice;  Information  Collection 
3038-0031,  procurement  contracts. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  aimounces  that 
the  Information  Collection  Request  (ICR) 
abstracted  below  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  comment.  The 
ICR  described  the  nature  of  the 
information  collection  and  its  expected 
costs  and  biu-den;  it  includes  the  actual 
data  collection  instruments  [if  any). 
DATES:  Comments  must  be  submitted  on 
or  before  September  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  A.  Grossman  at  CFTC,  (202)  418- 
5192;  FAX;  (202)  418-5529;  e-mail: 
sgrossman@cftc.gov  and  refer  to  OMB 
Control  No.  3038-0031. 
SUPPLEMENTARY  INFORMATION: 

Title:  Prociuement  Contracts,  OMB 
Control  No.  3038-0031.  This  is  a  request 
for  extension  of  a  ciurently  approved 
information  collection. 

Abstract:  This  information  collection 
consists  of  prociuement  activities 
relating  to  solicitations,  amendments  to 
solicitations,  requests  for  quotations, 
construction  contracts,  awards  of 
contracts,  performance  bonds,  and 
payment  information  for  individuals 
(vendors)  or  contractors  engaged  in 
providing  supplies  or  services. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  the  CFTC's  regulations 
were  published  on  December  30,  1981. : 
See  46  FR  63035  (Dec.  30,  1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
published  on  June  4,  2003  (68  FR 
33479). 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  2  hours  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire 
install,  and  utilize  technology  and 
systems  for  the  piuposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  information 
and  disclosing  and  providing 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information:  and  transmit 
or  otherwise  disclose  the  information. 

Respondents/Affected  Entities:  180. 

Estimated  number  of  responses:  180. 

Estimated  total  annual  burden  on 
respondents:  360  hours. 

Frequency  of  collection:  annually. 

Send  comments  regarding  the  burden 
estimated  or  any  other  aspect  of  the 
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lection,  including 
reducing  the  burden,  to 
below.  Please  refer 
No.  3038-0031  in  any 


1  sted 


information  co 
suggestions  for 
the  addresses 
to  OMB  Contro 
correspondenc(  i 

Steven  A.  Gr  >ssman.  Commodity 
Futures  Tradin ; 
Street.  MW.,W,ishingt 
Office  of  Inforn  lation 
Affairs,  Office  <if 
Budget,  Attention 
CFTC,  725  17tl: 
20503. 

Issued  in  Wasl^ngton,  DC,  on  August  5, 
2003. 

Catherine  D.  Dix4n, 
Assistant  Secreta  y  i 
(FR  Doc.  03-203'  3 

aiLUNQ  COOE  6351-  )1-M 


Commission,  1155  21st 
on,  DC  20581  and 
and  Regulatory 
Management  and 
Desk  Office  for 
Street,  Washington,  DC 


'  of  the  Commission. 
Filed  8-«-03;  8:45  aral 


COMMODITY  pUTUf^ES  TRADING 
COMMISSION  , 

Agency  Information  Collection 
Activities  Und^r  OMB  Review 

AGENCY:  Commodity  Futiu-es  Trading 

Commission. 

action:  Notice 

3038-0019.  Stotks 

Warehouses 


Information  Collection 
of  Grain  in  Licensed 


SUMMARY:  In  CO  [npiiance  with  the 
Paperwork  Red  action  Act  (44  U.S.C. 
3501  et  seq.),  tb  is  notice  announces  that 
the  Information  Collection  Request  (ICR) 
abstracted  belo|v  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  reViaw  and  comment.  The 
ICR  describes  tie  nature  of  the 
information  colection  and  its  expected 
costs  and  burden;  it  includes  the  actual 
data  collection  instruments  [if  any]. 
DATES:  Conunei  its  must  be  submitted  on 
or  before  September  10,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  Payne  atklFTC  (202)  418-5286; 
FAX:  (202)  4184-5527;  e-mail: 
jpayne@cftc.gow  and  refer  to  OMB 
Control  No.  3038-0019. 
SUPPLEMENTARY  INFORMATION: 

Title:  Stocks  of  Grain  in  Licensed 
Warehouses,  OflB  Control  No.  3038- 
0019.  This  is  a  tequest  for  extension  of 
a  currently  app  -oved  information 
collection. 

Abstract:  Unier  Commission  Rule 
1.44.  17  CFR  l.f4,  contract  markets 
must  require  orierators  of  warehouses 
regular  for  delirery  to  keep  records  on 
stocks  of  commpdities  and  make  reports 
on  call  by  the  CJommission.  The  rule  is 
designed  to  assist  the  Commission  in 
prevention  of  market  manipulation  and 
is  promulgated  ppursuant  to  the 
Commission's  nulemaking  authority  '■ 
contained  in  section  5a  of  the 
Commodity  Ex(  hange  Act,  7  U.S.C.  7a. 


An  agency  may  not  conduct  or 
sponsor,  .and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  the  CFTC's  regulations 
were  published  on  December  30, 1981. 
See  46  FR  63035  (Dec.  30, 1981).  The 
Federal  Register  notice  with  a  60-day 
comment  period  soliciting  comments  on 
this  collection  of  information  was 
pubhshed  on  June  4,  2003  (68  FR 
33478). 

Burden  statement:  The  respondent 
burden  for  this  collection  is  estimated  to 
average  1  hour  per  response.  This 
estimate  includes  the  time  needed  to 
review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  piuposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining  information 
and  disclosing  and  providing 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  be  able  to  respond  to  a 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

Respondents/ Affected  Entities:  3 

Estimated  number  of  responses:  156. 

Estimated  total  annual  burden  on 
respondents:  156  hours. 

Frequency  of  collection:  Weekly. 

Send  conunents  regarding  the  biuden 
estimated  or  any  other  aspect  of  the 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  addresses  listed  below.  Please  refer 
to  OMB  Control  No.  3038-0019  in  any 
correspondence. 

Judith  Payne,  Commodity  Futures 
Trading  Commission,  1155  21st  Street, 
NW.,  Washington,  DC  20581  and  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Attention:  Desk  Office  for  CFTC,  725 
17th  Street,  Washington.  DC  20503. 

Issued  in  Washington,  DC,  on  August  5, 
2003 

Catherine  D.  Dixon, 

Assistant  Secretary  of  the  Commission. 
(FR  Doc.  03-20344  Filed  8-8-03;  8:45  am] 
BOiJNG  COOE  6351-01-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 


DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  10,  2003. 
ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
LaurenWittenberg^omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  abUity  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  conunent. 

Dated:  August  5.  2003. 
Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  o/fleWew;  Extension. 

Title:  NCES  Quick  Response 
Information  System. 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  not-for-profit  institutions; 
State,  local  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  10,518. 
Burden  Hours:  7,889. 

Abstract:  The  Quick  Response 
Information  System  consists  of  two 
sxuvey  system  components — Fast 
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Response  Survey  System  for  schools, 
districts,  libraries  and  the  Postsecondary 
Education  Quick  Information  System  for 
postsecondary  institutions.  The  two 
survey  systems  are  intended  to  be  low 
burden,  quick  turnaround  methods  of 
information  collection  on  education 
issues  for  which  there  is  a  policy  need 
and  no  current  relevant  data.  Surveys 
that  have  been  conducted  in  these 
systems  include  surveys  of 
telecommunications  in  schools,  distance 
education  and  remedial  activities  in 
postsecondary  institutions. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  bttp:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  nimiber  2286.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
V; Wan. fleese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG_ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Conunents  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-20338  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regtilatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
10,  2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 


opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
pf  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  August  5,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Innovation  and  Improvement 

Type  of  Review:  New.  . 

Title:  Credit  Enhancement  for  Charter 
School  Facilities  Program  Performance 
Report. 

Frequency:  Semi- Annually,  anniially, 
one  time  material  events. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:16. 
Burden  Hours:  151. 

Abstract:  ED  will  use  the  information 
through  this  report  to  monitor  and 
evaluate  competitive  grants.  These 
grants  are  made  to  private,  non-profits; 
governmental  entities;  and  consortia  of 
these  organizations.  These  organizations 
will  use  the  funds  to  leverage  private 
capital  to  help  charter  schools  construct, 
acquire,  and  renovate  school  facilities. 


Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2327.  When  you  access  the 
information  collection,  click  on 
"Dowmload  Attachments  "to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  Vour  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Katby.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  03-20339  Filed  8-«-03:  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Regulatory 
Information  Memagement  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  15,  2003. 
A  regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
October  10,  2003. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
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DC  20503  or 
mailed  to  the 
Karen  F. 


sh  Duld  be  electronically 
ii  itemet  address 


Lee@  jmb 


o.eop.gov. 


SUPPLEMENTARY^  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 

Chapter  35)  requires 
that  the  Directdr  of  0MB  provide 
interested  Fede  ral  agencies  and  the 

opportunity  to  comment 
collection  requests.  The 
Office  of  Manaj  ement  and  Budget 
(0MB)  may  am  ;nd  or  waive  the 

public  consultation  to 
mblic  participation  in 


public  an  early 
on  information 


requirement  foi 
the  extent  that 


the  approval  pi  Dcess  would  defeat  the 


purpose  of  the 
violate  State  or 


nformation  collection. 

Federal  law,  or 
substantially  ir  terfere  with  any  agency's 
ability  to  perfoi  m  its  statutory 
obligations.  Th  ;  Leader,  Regulatory 
Information  Mc  nagement  Group,  Office 
of  the  Chief  Inf  )rmation  Officer, 
publishes  this  i  lotice  containing 
proposed  infor  nation  collection 
requests  at  the  )eginning  of  the 
Departmental  r  (view  of  the  information 
collection.  Eacl  i  proposed  information 
collection,  grou  ped  by  office,  contains 
the  following:  ( I)  Type  of  review 
requested,  e.g..  new,  revision,  extension, 
existing  or  rein  statement;  (2)  Title;  (3) 


Summary  of  th(  i 


Description  of  ^e  need  for,  and 
proposed  use  o 


the  information;  (5) 
Respondents  ai  d  frequency  of 

I  6)  Reporting  and/or 
;  jurden.  ED  invites 


collection;  and 
Recordkeeping 
public  commen  t. 

The  Departm  ;nt  of  Education  is 
especially  inter  jsted  in  public  comment 


addressing  the 


Type  of  Review 
Title:  Readin  ; 

Performance  R(  port 
Abstract:  Thip 

Report  will  all 

Education  to  o 

required  by  the 


collection;  (4) 


bllowing  issues:  (1)  Is 


this  collection  i  lecessary  to  the  proper 
functions  of  tht  Department;  (2)  will 
this  informatioi  i  be  processed  and  used 
in  a  timely  mar  ner;  (3)  is  the  estimate 
of  biu-den  accu  ate;  (4j  how  might  the 
Department  enJ  lance  the  quality,  utility, 
and  clarity  of  tl  e  information  to  be 
collected;  and  ( 5)  how  might  the 
Department  mi:  limize  the  burden  of  this 
collection  on  re  spondents,  including 
through  the  use  of  information 
technology. 

Dated:  August 

Angela  C.  Airing 

Leader,  Regulatoi  y  Information 
Group.  Office  of 


2003. 

on. 

Management 
Chief  Information  Officer. 


fie 


Office  of  Eleme  atary  and  Secondary 
Education 


;  New. 
First  Annual 


Annual  Performance 
the  Department  of 
ect  information 
Reading  First  statute. 


ow 

Gil 


Additional  Information:  The 
Department  is  requesting  emergency 
processing  for  the  Reading  First  Annual 
Performance  Report.  The  requested 
approval  date  is  September  15,  2003. 
Emergency  processing  is  necessary 
based  on  potential  public  harm.  States 
receiving  Reading  First  grants  are 
required  by  statute  to  submit  an  annual 
performance  report.  This  report  is  due 
within  60  days  of  the  end  of  the  Federal 
gr^nt  period,  which  ends  on  September 
30,  2003.  It  is  necessary  to  publish  the 
annual  performance  report  prior  to  the 
end  of  the  grant  period  in  order  for 
States  to  comply  with  this  requirement. 
Continued  funding  of  Reading  First 
State  grants  is  dependent  upon 
submission  of  this  annual  report  v 

documenting  progress  States  are  making 
in  improving  student  achievement  in 
reading. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  55.     Burden  Hours: 
1.100. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2305.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@edgov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  oi  faxed  to 
202-708-9346.  Please  specify  the     - 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  03-20436  Filed  8-8-03;  8:45  am] 
BHXING  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 


ACTION:  Notice  of  proposed  information 
collection  requests. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507(j)),  since  public 
harm  is  reasonably  likely  to  result  if 
normal  clearance  procedures  are 
followed.  Approval  by  the  Office  of 
Management  and  Budget  (OMB)  has 
been  requested  by  September  15,  2003. 
A  regular  clearance  process  is  also 
begiiming.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
October  10,  2003. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportimity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer, 
publishes  this  notice  containing 
proposed  information  collection 
requests  at  the  beginning  of  the 
Departmental  review  of  the  information 
collection.  Each  proposed  information 
collection,  grouped  by  office,  contains 
the  following:  (1)  Type  of  review 
requested,  e.g.,  new,  revision,  extension, 
existing  or  reinstatement;  (2)  Title;  (3) 
Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi^quency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ED  invites 
public  comment. 
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The  Department  of  Education  is 
especially  interested  in  public  conmient 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  6,  2003. 
Angela  C.  Arringlon, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  of  Review:  New. 
Title:  What  Works  Clearinghouse 
Database  Forms  and  Customer  Survey. 

Abstract:  The  What  Works 
Clearinghouse  (WWC)  public 
submission  databases  will  allow 
members  of  the  public  to  submit 
nominations  for  studies,  interventions, 
and  topics  that  they  would  like  the 
WWC  to  review.  The  evaluation 
database  will  enable  the  WWC  to 
provide  the  public  with  a  directory  of  • 
available  outcome  evaluations.  Data 
from  the  customer  survey  will  be  used 
to  create  indicators  of  how  successfully 
the  WWC  is  meeting  the  needs  of 
various  groups  of  its  users. 

Additional  Information:  The 
Department  is  requesting  emergency 
processing  for  this  information 
collection  with  an  OMB  approval  date 
of  September  1 1 .  The  time  required  for 
the  normal  clearance  process  may  cause 
a  delay  in  the  collection  that  could 
potentially  result  in  public  harm.  The 
What  Works  Clearinghouse  (WWC)  was 
conceptualized  to  help  education 
■  decision  makers — primarily 
practitioners  and  policymakers — 
respond  to  the  emphasis  in  No  Child 
Left  Behind  to  use  scientifically  based 
research  to  select  effective  education 
interventions.  The  WWC  will  provide 
educators,  policymakers,  and  the  public 
with  a  central,  independent,  and  trusted 
source  scientific  evidence  of  what  works 
in  education.  The  work  of  the  WWC  and 
thus,  the  products  cannot  proceed 
without  some  input  from  the  public. 

Frequency:  Semi-Aimually. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
Government;  State,  local  or  Tribal  Gov't, 
"SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  5,550.    Burden  Hours: 
978. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2209.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202^651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RlMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  03-20437  Filed  8-8-03;  8:45  ^m] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDANo.  84.021A] 

Fulbrlght-Hays  Group  Projects  Abroad 
Program 

AGENCY:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2004. 

Purpose  of  Program:  The  Fulbright- 
Hays  Group  Projects  Abroad  (GPA) 
Program  supports  overseas  projects  in 
training,  research,  and  curriculum 
development  in  modern  foreign 
languages  and  area  studies  for  groups  of 
teachers,  students,  and  faculty  engaged 
in  a  conunon  endeavor.  Projects  may 
include  short-term  seminars,  curriculum 
development,  or  group  research  or 
study.  This  competition  will  not 
support  advanced  overseas  intensive 
language  projects. 

Eligible  Applicants:  (1)  Institutions  of 
higher  educatioii,  (2)  State  departments 
of  education,  (3)  nonprofit  private 
educational  organizations,  and  (4) 
consortia  of  these  entities. 

Applications  Available:  August  18, 
2003. 

Deadline  for  Transmittal  of 
applications:  October  14,  2003. 


Estimated  Available  Funds:  The 
Administration  has  requested 
$2,715,000  for  GPA  Program  new 
awards  for  FY  2004.  The  actual  level  of 
funding,  if  any,  depends  on  final 
congressional  action.  However,  we  are 
inviting  applications  to  allow  enough 
time  to  complete  the  grant  process,  if 
Congress  appropriates  funds  for  this 
program. 

Estimated  Range  of  Awards: 
$50,000— $80,000. 

Estimated  Average  Size  of  Awards: 
$68,000. 

Estimated  Number  of  Awards:  40. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  12  months. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  35  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top, 
bottom,  and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  all  text  in  charts, 
tables,  figures  and  graphs. 

•  Use  a  font  that  is  either  1 2-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch).  However  you  may 
use  a  10-point  font  in  charts,  tables, 
figures,  and  graphs. 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section, 
includi;ig  the  narrative  budget 
justification;  the  assurances  and 
certifications;  the  one-page  abstract  or 
the  appendices.  However,  you  must 
include  your  complete  response  to  the 
selection  criteria  in  the  application 
narrative. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  appl\'  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The  . 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77.  80.  81,  82,  85, 
86,  97.  98,  and  99;  and  (b)  The 
regulations  for  this  program  in  34  CFR 
part  664. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

i 

Priorities 

Absolute  Priority:  This  competition 
focuses  on  projects  designed  to  meet  the 
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priority  in  the  regulations  for  this 
program  (34  CFR  664.32(a)(2)). 

Specific  geo  ;raphic  regions  of  the 
world:  A  grouji  project  funded  under 
this  priority  m  ist  focus  on  one  or  more 
of  the  followin  j  geographic  regions  of 
the  world:  Afri  ca.  East  Asia.  South  Asia, 
Southeast  Asia  and  the  Pacific,  the 
Western  Hemii  phere  (Central  and  South 
America,  Mexi  :o,  and  the  Caribbean), 
East  Central  Ei  rope  and  Evuasia,  and 
the  Neeir  East. 

Under  34  CF  R  75.105(c)(3)  we 
consider  only  i  ipplications  that  meet  the 
priority. 

Competitive  Priority:  Within  the 
absolute  priori  y  specified  in  this 
application  no  ice  we  will  focus  on 
projects  that  m  set  the  following 
competitive  pr  ority. 

Short-term  si  sminars  that  develop  and 
improve  foreig  i  language  and  area 
studies  at  elem  entary  and  secondary 
schools. 

Under  34  CF  I  75.105(c)(2)(i}. 
664.30(b),  and  >64. 3 1(g)  we  award  up  to 
five  (5)  points  i  o  an  application, 
depending  upc  n  how  well  the 
application  me  ets  the  priority. 

Invitational .  Priority:  Within  the 
absolute  priori  y  specified  in  this 
application  noi  ice,  we  are  particularly 
interested  in  a]  iplications  that  meet  the 
following  invit  itional  priority. 


Group  study 


opportunities  f  ar  nationally  recruited 


students  to  study  in  a 
for  either  a  semester  or 


undergraduate 
foreign  coimtr] 
a  full  academic  year. 

Under  34  CF  (  75.105(c)(1)  we  do  not 
give  an  applica  tion  that  meets  the 
invitational  pri  ority  a  competitive  or 
absolute  prefer  snce  over  other 
applications. 


Act 
anl 


(Pib 


Application 

The 
Elimination 
L.  105-277) 
Assistance 
Act  of  1999 
us  to  undertak( 
our  grant 
ability  of  indi 
conduct  bus 
is  a  major  part 
Acts.  Thereforf 
adopt  the 
conducrting 
improve 
to  simplify  anc 
processes. 

Note:  Some  of 
instructions  for 
differ  from  those 
Department 
Regulations 
the  Administrat 
553)  the 


Pi  Dcedures 


servic  3s 


projects  that  provide 


Governi^ent  Paperwork 

(GPEA)of  1998,  (Pub. 
the  Federal  Financial 
Management  Improvement 
.  L.  106-107) encourage 
initiatives  to  improve 
procasses.  Enhancing  the 
V  duals  and  entities  to 
me  ss  with  us  electronically 
jf  our  response  to  these 
we  are  taking  steps  to 
Interhet  as  our  chief  means  of 
traiisactions  in  order  to 

to  our  customers  and 
expedite  our  business 


Ihe  procedures  In  these 
t  'ansmitting  applications 
in  the  Education 
General  Administrative 
(EEKiAR)  (34  CFR  75.102).  Under 
i  /e  Procedure  Act  (5  U.S.C. 
Departn  ent  generally  offers 


interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

We  are  requiring  that  applications  for 
grants  for  FY  2004  under  the  GPA 
Program  be  submitted  electronically 
using  e-Application  available  through 
the  Department's  e-GRANTS  system. 
The  e-GRANTS  system  is  accessible 
through  its  portal  page  at:  http://e- 
grants.ed.gov. 

An  applicant  who  is  unable  to  submit 
an  application  through  the  e-GRANTS 
system  may  submit  a  written  request  for 
a  waiver  of  the  electronic  submission 
requirement.  In  the  request,  the 
applicant  should  explain  the  reason  or 
reasons  that  prevent  the  applicant  from 
using  the  Internet  to  submit  the 
application.  The  request  should  be 
addressed  to:  Dr.  Lungching  Chiao,  U.S. 
Department  of  Education,  1990  K  Street, 
NW.,  Suite  6066,  Washington,  DC 
20006-8521.  Please  submit  your  request 
no  later  than  two  weeks  before  the 
application  deadline  date. 

If,  within  two  weeks  of  the 
application  deadline  date,  an  applicant 
is  unable  to  submit  an  application 
electronically,  the  applicant  must 
submit  a  paper  application  by  the 
application  deadline  date  in  accordemce 
with  the  transmittal  instructions  in  the 
application  package.  The  paper 
application  must  include  a  written 
request  for  a  waiver  documenting  the 
reasons  that  prevented  the  applicant 
from  using  the  Internet  to  submit  the 
application. 

Pilot  Froiect  for  Electronic  Submission 
of  Applications 

In  FY  2004,  the  Department  is 
continuing  to  expand  its  pilot  project  of 
electronic  submission  of  applications  to 
include  additional  formula  grant 
programs  and  additional  discretionary 
grant  competitions.  The  GPA  Program — 
CFDA  84.021  A  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  imder  the  GPA  Program, 
you  must  submit  yoiu-  application  to  us 
in  electronic  format  or  receive  a  waiver. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application).  Users  of  e- Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  The  data  you  enter  on- 
line will  be  saved  into  a  database.  We 
request  your  participation  in  e- 
Application.  We  shall  continue  to 
evaluate  the  success  of  e-Application 


and  solicit  suggestions  for  its 
improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  operation.  We  strongly 
recommend  that  you  do  not  wait  luitil 
the  application  deadline  date  to  initiate 
an  e-Application  package. 

•  You  will  not  receive  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget 
Information — Non-Construction 
Programs  (ED  524),  and  all  necessary 
assurances  and  certifications. 

•  Yom-  e-Application  must  comply 
with  any  page  limit  requirements 
described  in  this  notice. 

•  After  you  electronically  subi^it 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/Award  niunber  (an 
identifying  number  imique  to  your 
application). 

•  Within  three  working  days  after 
submitting  yoiu  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  e-Application. 

2.  The  institution's  Authorizing 
Representative  must  sign  this  form. 

3.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  hard 
copy  signatiu^  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatiu'es  on  other  forms  at  a 
later  date. 

•  Application  Deadline  Date 
Extension  in  Case  of  System 
Unavailability:  If  you  are  prevented 
ft-om  submitting  your  application  on  the 
application  deadline  date  because  the 
e-Application  system  is  imavailable,  we 
will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  yoiu- 
application  electronically,  by  mail,  or  By 
hand  delivery.  For  us  to  grant  this 
extension — 

1 .  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an 
e-Application  for  this  competition;  and 

2.  (a)  The  e-Application  system  must 
be  imavailable  for  60  minutes  or  more 
between  the  hoiu^  of  8:30  a.m.  and  3:30 
p.m.,  Washington.  DC,  time,  on  the 
application  deadline  date;  or 

(b)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003 /Notices 


47555 


during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC,  time)  on  the 
application  deadline  date. 

"The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailalylity  before  granting  you  an 
extension.  To  request  this  extension  or 
to  confirm  the  Department's 
acknowledgement  of  any  system 
availability,  you  must  contact  either  (1) 
The  person  listed  elsewhere  in  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  or  (2)  the  e-GRANTS  help  desk 
at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  the  GPA  Program  at: 
http://e-grants.ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lungching  Chiao,  U.S.  Department  of 
Education,  International  Education  and 
Graduate  Programs  Service,  1990  K 
Street,  NW.,  Suite  6066,  Washington, 
DC  20006-8521.  Telephone:  (202)  502- 
7624  or  via  Internet: 
lungching.chiao@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  writh  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  ft-ee 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  ft'ee.  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
PDF  at  the  following  site:  http:// 
www.  ed.gov/offices/HEP/iegps/. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  tn  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 


/Stess  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  22  U.S.C.  2452. 

Dated:  August  6,  2003. 

Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

(FR  Doc.  03-20434  Filed  8-8-03;  8:45  am] 

BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education. 

ACTION:  Notice  of  a  new  system  of 
records. 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974,  as  amended 
(Privacy  Act),  the  Department  of 
Education  (Department)  publishes  this 
notice  of  a  new  system  of  records  for 
tracking  telephone  calls  and 
corrgspondence  from  State  personnel 
and  parents  about  disability  issues 
related  to  children  with  disabilities. 

DATES:  The  Department  seeks  comments 
on  the  new  system  of  records  described 
in  this  notice,  in  accordance  with  the 
requirements  of  the  Privacy  Act.  We 
must  receive  your  comments  on  or 
before  September  10,  2003. 

The  Department  filed  a  report 
describing  the  system  of  records  covered 
by  this  notice  with  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  the  Chair  of  the  House 
Committee  on  Government  Reform,  and 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(0MB)  on  August  6,  2003.  This  system 
of  records  will  become  effective  at  the 
later  date  of— (1)  The  expiration  of  the 
40-day  period  for  OMB  review  on 
September  15,  2003  or  (2)  September  10, 
2003,  unless  the  system  of  records  needs 
to  be  changed  as  a  result  of  public 
comment  or  OMB  review. 

ADDRESSES:  Address  all  comments  about 
this  system  of  records  to  Larry  Wexler, 
Deputy,  Monitoring  &  State 
Improvement  Planning  Division,  Office 
of  Special  Education,  Office  of  Special 
Education  and  Rehabilitative  Services, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3630, 
Mary  E.  Switzer  Building.  Washington, 
DC  20202.  If  you  prefer  to  send  yoiu' 
comments  through  the  Internet,  use  the 
following  address:  comments@ed.gov. 
You  must  include  the  term  "OSEP 


TRACKING  SYSTEM"  in  the  subject 
line  of  the  elec:tronic  comment. 

During  and  after  the  comment  period, 
you  may  inspect  all  comments  about 
this  notice  in  room  3630,  Mary  E. 
Switzer  Building,  330  C  Street,  SW., 
Washington,  DC,  between  the  hours  of 
8  a.m.  and  4:30  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviemng  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
dociunents  in  the  public  rulemaking 
record  for  this  notice.  If  you  want  to 
schedule  an  appointment  for  this  type  of 
aid,  please  contact  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Wexler.  Telephone:  (202)-205- 
5390.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Privacy  Act  (5  U.S.C.  552a(e)(4)) 
requires  the  Department  to  publish  in 
the  Federal  Register  this  notice  of  a  new 
system  of  records  maintained  by  the 
Department.  The  Department's 
regulations  implementing  the  Privacy 
Act  are  contained  in  the  Code  of  Federal 
Regulations  (CFR)  in  34  CFT?  part  5b. 

The  Privacy  Act  applies  to  a  record 
about  an  individual  that  contains 
individually  identifiable  information 
that  is  retrieved  by  a  unique  identifier 
associated  with  each  individual,  such  as 
a  name  or  social  security  niunber.  The 
information  about  each  individual  is 
called  a  "record,"  and  the  system, 
whether  manual  or  computer-based,  is 
called  a  "system  of  records."  The 
Privacy  Act  requires  each  agency  to 
publish  notices  of  systems  of  records  in 
the  Federal  Register  and  to  prepare 
reports  to  OMB  whenever  the  agency 
publishes  a  new  or  altered  system  of 
records.  Each  agency  is  also  required  to 
send  copies  of  the  report  to  the  chair  of 
the  Senate  Committee  on  Governmental 
Affairs  and  the  chair  of  the  House 
Committee  on  Governmental  Reform. 
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Electronic  Act  :ess  to  This  Document 

You  may  vi(  w  this  document,  as  well 
as  other  Depai  tment  of  Education 
documents  pu  jlished  in  the  Federal 
Register  in  te>  t  or  Adobe  Portable 
Document  Foi  mat  (PDF)  on  the  Internet 
at  the  followir  g  site:  http://www.ed.gov/ 
legislation/Fet  ^Register. 

To  use  PDF  ^ou  must  have  Adobe 
Acrobat  Reade  r,  which  is  available  free 
at  this  site.  If )  ou  have  questions  about 
using  PDF,  cal  the  U.S.  Government 
Printing  Offict  (GPO),  toll-free,  at  1- 
888-293-6496 ;  or  in  the  Washington, 
DC,  area  at  (2C  2)  512-1530. 


The  offibial  version  of  this  document 
document  published  in  the  Federal 
Ir  temet  access  to  the  official 
Fi  deral  Register  and  the  Code 
Regu  ations  is  available  on  GPO 
7  'www.access.gpo.gov/nara/ 


Note 

is  the 

Register.  Free 
version  of  the 
of  Federal 
Accesf  at:  http:. 
index.html. 


6.  2003. 


Dated:  August 
Robert  H.  Pastel  nack. 

Assistant  Secret  iry  fo^  Special  Education  and 
Rehabilitative  i 
For  reasons 
preamble,  the 
Special  Educa  ic 
Services  (OSE|(S)  ^ 
Department  of 
Department) 
system  of  records ' 

18-16-01 


S(  rvices. 
iiscussed  in  the 
\ssistant  Secretary  for 
on  and  Rehabilitative 
of  the  U.S. 
fJEducation  (the 

ishes  a  notice  of  a  new 
to  read  as  follows: 


pibli 


SYSTEM  LOCATKHf(S): 

Monitoring 
Planning  Divi^on 
Education 
Special  Educa  i 
Services  (OSE^S) 
Building,  330 
Washington 


SYSTEM  NAME: 

OSEP  Customer  Service  Tracking 
System. 

SECURfTY  CU^SSIflCATKSN: 

None. 


Pro;  rams 


i  nd  State  Improvement 
,  Office  of  Special 
(OSEP),  Office  of 
ion  and  Rehabilitative 
,  Mary  E.  Switzer 
Street,  SW.,  Room  3630, 
20202. 


EC 


CATEGORIES  OF  ll<(DIVIDUALS  COVERED  BY  THE 
SYSTEM: 

This  system  [covers  parents, 
advocates,  Stai  e  personnel  and  other 
third  parties  w  lo  contact  OSEP  with 
inquiries  or  co  nplaints  related  to 
special  educat  on.  OSEP  staff,  especially 
the  Customer  i  Service  Specialists  (CSS), 
receive  letters,  e-mails,  facsimiles  and 
telephone  calli  from  State  personnel 
and  parents  ab  lut  disability  issues 
related  to  chiU  ren  with  disabilities. 

These  comp  aints  and  inquiries  are 
tracked  by  an  i  lectronic  system  that 
maintains  cust  amer  demographic  data, 
as  well  as  info;  mation  on  the  content  of 
the  complaints  and  inquiries.  The 


system  also  allows  OSEP  to  maintain  ^ 
detailed  history  of  the  interactions 
between  callers  and/or  writers  and  the 
CSS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  consists  of  records 
relating  to  inquiries  or  complaints  made 
to  OSEP  staff,  including  but  not  limited 
to:  the  writer's  and/ or  caller's  name;  the 
name,  age  and  type  of  disability  of  the 
child  about  whom,  the  writer/caller  is 
inquiring  about;  the  wrriter's  or  caller's 
address,  including  an  e-mail  address; 
the  school  district  involved  in  the 
inquiry  or  complaint;  the  writer's  or 
caller's  phone  number;  the  issue  that  the 
writer  and/ or  caller  is  raising;  a 
recommendation  from  the  CSS  for 
further  action;  and  comments  from  the 
CSS. 

This  notice  does  not  cover  records, 
including  but  not  limited  to  letters,  e- 
mails  and  facsimiles,  sent  by 
individuals  to  the  Secretary,  Deputy 
Secretary,  Senior  Officers  such  as  the 
Assistant  Secretary  of  OSERS  and  the 
Director  of  OSEP  for  whom  the 
Department  controls  responses  to  such 
inquiries.  Further,  this  notice  does  not 
cover  the  official  correspondence  files  of 
OSEP,  specifically  the  hard  copies  of 
official  documents  and  electronic 
images  of  ceriain  incoming  and  outgoing 
dociunents.  These  records  are 
considered  covered  by  the  Department's 
system  of  records  18-01-01,  Secretary's 
Communication  Control  System. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  I  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA),  as 
amended,  20  U.S.C.  Section  1402. 

PURPOSE(S): 

This  system  of  records  is  maintained 
to  provide  its  customers  (parents, 
advocates  and  others)  with  more 
responsive,  consistent  service;  to  better 
track  the  large  niunber  of  calls  and  other 
inquiries  received;  to  provide  trend 
analysis  by  issue;  to  develop  a  profile  of 
the  issues  that  arise  in  a  certain  State; 
to  assist  OSEP  as  a  management  tool  in 
the  preparation  of  reports,  and  to 
monitor  State  implementation  of  the 
IDEA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Department  of  Education 
(Department)  may  disclose  information 
contained  iii  a  record  in  this  system  of 
records  imder  the  routine  uses  listed  in 
this  system  of  records  without  the 
consent  of  the  individual  if  the 
disclosure  is  compatible  with  the 
purposes  for  which  the  record  was 
collected.  These  disclosiu°es  may  be 


made  on  a  case-by-case  basis  or,  if  the 
Department  has  complied  with  the 
computer  matching  requfrements  of  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1998,  imder  a 
computer  matching  agreement. 

(1)  Freedom  of  Information  Act 
(FOIA)  Advice  Disclosure.  The 
Department  may  disclose  records  to  DOJ 
and  OMB  if  the  Department  seeks 
advice  regarding  whether  records 
maintained  in  the  system  of  records 
must  be  released  under  the  FOIA  and 
the  Privacy  Act  of  1974. 

(2)  Disclosure  to  the  DOJ.  The 
Department  may  disclose  records  to  the 
DOJ  to  the  extent  necessary  for 
obtaining  DOJ  advice  on  any  matter 
relevant  to  an  audit,  inspection,  or  other 
inquiry  related  to  the  programs  covered 
by  this  system. 

(3)  Contmct  Disclosure.  If  the 
Department  contracts  with  an  entity  for 
the  purposes  of  performing  any  function 
that  requires  disclosure  of  records  in 
this  system  to  employees  of  the 
contractor,  the  Department  may  disclose 
the  records  to  those  employees.  Before 
entering  into  such  a  contract,  the 
Department  shall  require  the  contractor 
to  maintain  Privacy  Act  safeguards  as 
requfred  under  5  U.S.C.  552a{m)  with 
respect  to  the  records  in  the  system. 

(4)  Litigation  and  Alternative  Dispute 
Resolution  (ADR)  Disclosures. 

(a)  Introduction.  In  the  event  that  one 
of  the  following  parties  is  involved  in 
litigation  or  ADR,  or  has  an  interest  in 
litigation  or  ADR,  the  Department  may 
disclose  certain  records  to  the  parties 
described  in  paragraphs  (b),  (c),  and  (d) 
of  this  routine  use  under  the  conditions 
specified  in  those  paragraphs: 

(i)  The  Department,  or  any  of  its 
components;  or 

(ii)  Any  Department  employee  in  his 
or  her  official  capacity;  or 

(iii)  Any  Department  employee  in  his 
or  her  official  capacity  where  the  DOJ  is 
requested  to  provide  or  arrange  for 
representation  of  the  employee; 

(iv)  Any  Department  employee  in  his 
or  her  individual  capacity  where  the 
Department  has  agreed  to  represent  the 
employee;  or 

(v)  The  United  States  where  the 
Department  determines  that  the 
litigation  is  likely  to  affect  the 
Department  or  any  of  its  components. 

(b)  Disclosure  to  the  DOJ.  If  the 
Department  determines  that  disclosiu-e 
of  certain  records  to  the  DOJ  is  relevant 
and  necessary  to  litigation  or  ADR,  and 
is  compatible  with  the  purpose  for 
which  the  records  were  collected,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  DOJ. 

(c)  Adjudicative  disclosures.  If  the 
Depeirtment  determines  that  disclosure 
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of  certain  records  to  an  adjudicative 
body  before  which  the  Department  is 
authorized  to  appear,  an  individual  or 
entity  designated  by  the  Department  or 
otherwise  empowered  to  resolve  or 
mediate  disputes  is  relevant  and 
necessary  to  the  litigation  or  ADR,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  adjudicative 
body,  individual,  or  entity. 

(d)  Parties,  counsels,  representatives 
and  witnesses.  If  the  Department 
determines  that  disclosure  of  certain 
records  to  a  party,  counsel, 
representative  or  witness  is  relevant  and 
necessary  to  the  litigation  or  ADR,  the 
Department  may  disclose  those  records 
as  a  routine  use  to  the  party,  counsel, 
representative  or  witness. 

(5)  Research  Disclosure.  The 
Department  may  disclose  records  to  a,^ 
researcher  if  an  appropriate  official  of 
the  Department  determines  that  the 
individual  or  organization  to  which  the 
disclosure  would  be  made  is  qualified  to 
carry  out  specific  research  related  to 
functions  or  purposes  of  this  system  of 
records.  The  official  may  disclose 
records  from  this  system  of  records  to 
that  researcher  solely  for  the  piupose  of 
carrying  out  that  research  related  to  the 
functions  or  purposes  of  this  system  of 
records.  The  researcher  shall  be 
required  to  maintain  Privacy  Act 
safeguards  with  respect  to  the  disclosed 
records. 

(6)  Congressional  Member  Disclosure. 
The  Department  may  disclose  records  to 
a  Member  of  Congress  from  the  record 
of  an  individual  in  response  to  an 
inquiry  from  the  Member  made  at  the 
written  request  of  that  individual.  The 
Member's  right  to  the  information  is  no 
greater  than  the  right  of  the  individual 
who  requested  it. 

(7)  Enforcement  Disclosure.  In  the 
event  that  information  in  this  system  of 
records  indicates,  either  on  its  face  or  in 
connection  with  other  information,  a 
violation  or  potential  violation  of  any 
applicable  statute,  regulation,  or  order 

■  of  a  competent  authority,  the 
Department  may  disclose  the  relevant 
records  to  the  appropriate  agency, 
whether  foreign.  Federal,  State,  Tribal, 

,or  local,  charged  with  the  responsibility 
of  investigating  or  prosecuting  that 
violation  or  charged  with  enforcing  or 
implementing  the  statute.  Executive 
order,  rule,  regulation,  or  order  issued 
pursuant  thereto. 

DISCLOSURES  TO  CONSUMER  REPORTING 
AGENCIES: 

Not  applicable  to  this  system  of 
records. 


POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISCLOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

The  information  in  the  tracking 
system  will  be  stored  on  a  server 
maintained  by  the  Department  of 
Education.  Records  generated  by  the 
system  will  be  maintained  electronically 
on  the  server. 

retrievabhjty: 

This  system  wrill  only  be  accessible  to 
Departmental  contractors  and 
employees  of  OSEP.  Each  record  in  this 
system  can  be  retrieved  by  entering  in 
any  of  the  categories  of  information 
listed  under  the  "Categories  of  Records 
In  This  System"  in  this  notice. 

SAFEGUARDS: 

The  primary  users  of  this  system, 
Monitoring  and  State  Improvement 
Planning  Division  (MSIP)  employees  in 
OSEP,  will  enter  a  unique  user  ID  as 
well  as  a  password  to  enter  the  system. 
This  user  ID  and  password  will  be  in 
addition  to  the  user  ID  and  password 
that  all  Department  employees  must 
enter  to  access  the  Department's 
computer  system.  Users  will  be  required 
to  change  their  passwords  periodically, 
and  they  will  not  be  allowed  to  repeat 
old  passwords.  Any  individual 
attempting  to  log  on  who  fails  is  locked 
out  of  the  system  after  three  attempts. 
Access  after  that  time  requires 
intervention  by  the  system  manager. 

The  computer  system  employed  by 
the  U.S.  Department  of  Education  offers 
a  high  degree  of  resistance  to  tampering 
and  circumvention.  This  seciu-ity 
system  limits  data  access  to  Department 
and  contract  staff  on  a  "need  to  know" 
basis  and  controls  individual  users' 
ability  to  access  and  alter  records  within 
the  system. 

The  location  of  the  server  includes 
safeguards  and  firewalls,  including  the 
physical  security  of  the  server  room.  In 
addition,  the  server  is  located  in  a 
secure  room,  with  limited  access  only 
through  a  special  pass.  Further,  all 
physical  access  to  the  site  where  the 
server  is  maintained  is  controlled  and 
monitored  by  security  personnel  who 
check  each  individual  entering  the 
building  for  his  or  her  employee  or 
visitor  badge. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  will  be 
retained  in  accordance  with  the 
National  Archives  and  Records 
Administration  (NARA)  General 
Records  Schedule  20,  Item  l.c  which 
provides  disposal  authorization  for 
electronic  files  and  hard-copy  printouts 
created  to  monitor  system  usage. 


Records  will  be  deleted  or  destroyed 
when  the  agency  determines  they  are  no 
longer  needed  for  administrative,  legal, 
audit,  or  other  operational  purposes. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Deputy,  MSIP  Division,  Office  of 
Special  Education  Programs,  Office  of 
Special  Education  and  Rehabilitative 
Services,  U.S.  Department  of  Education, 
Mary  E.  Switzer  Building,  Room  3630, 
330  C  Street,  SW.,  Washington,  DC 
20202. 

NOTIFICATION  PROCEDURE: 

If  you  wish  to  determine  whether  a 
record  exists  about  you  in  the  system  of 
records,  provide  the  system  manager 
with  your  name  or  your  child's  name 
and  your  address.  Your  request  for 
notification  must  also  meet  the 
requirements  of  the  regulations  at  34 
CFR  5b.5,  including  proof  of  identity. 
You  may  also  present  your  request  in 
person  or  make  your  request  in  writing 
to  the  system  manager  at  the  above 
address. 

RECORD  ACCESS  PROCEDURES: 

Request  to  access  a  record  must  also 
reasonably  specify  the  record  contents 
sought  and  otherwise  meet  the 
requirements  of  the  regulations  at  34 
CFR  5h.5.  including  proof  of  identity. . 

CONTESTING  RECORD  PROCEDURES: 

If  you  wish  to  change  the  content  of 
a  record  in  this  system  of  records,  you 
must  contact  the  system  manager  at  the 
above  address  and  follow  the  steps 
outlined  in  the  Notification  procedure. 
Requests  to  amend  a  record  must  also 
reasonably  identify  the  record,  specify 
the  information  being  contested, 
provide  in  writing  your  reasons  for 
requesting  the  change,  and  otherwise 
meet  the  regulations  at  34  CFR  5b.  7. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  is  obtained 
from  parents,  advocates,  and  other  third 
parties  that  contact  OSEP  with  concerns 
or  complaints  related  to  special 
education. 

SYSTEM  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  03-20435  Filed  8-8-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Infomjation  Administration 

Agency  infomliation  Coliection 
Activities:  SulHnission  for  0MB 
Review;  Comit>ent  Request 


agency:  Energy 
Administratiop 
Energy  (DOE) 
ACTION:  Agenc^ 
activities:  Subi  nission 
Comment  reqi;  est 


Information 

(EIA),  Department  of 

infonnation  collection 
for  OMB  review; 


summary:  The  EIA  has  submitted  the 
DOE-887,  "DC  IE  Customer  Surveys,"  to 
the  Office  of  \  anagement  and  Budget 
(OMB)  for  review  and  a  three-year 
extension  und  sr  section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-1  3)  (44  U.S.C.  3501  et  seq). 
DATES:  Conune  nts  must  be  filed  by 
September  10.  2003.  If  you  anticipate 
that  you  will  b  e  submitting  comments 
but  find  it  diff  cult  to  do  so  within  that 
period,  you  shauld  contact  the  OMB 
Desk  Officer  fc  r  DOE  listed  below  as 
soon  as  possib  e. 

ADDRESSES:  Send  comments  to  Bryon 
Allen,  OMB  Desk  Officer  for  DOE, 
Office  of  Infon  nation  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  To  enj  ure  receipt  of  the 
comments  by  I  he  due  date,  submission 
by  FAX  (202-:  95-7285)  or  e-mail 
(BAllen@onib.>  fop.gov)  is  recommended. 
The  mailing  a(  dress  is  726  Jackson 
Place  NW..  Wj  shington,  DC  20503.  The 
OMB  DOE  Des  k  Officer  may  be 
telephoned  at  202)  395-3087.  (A  copy 
of  your  comm(  nts  should  also  be 
provided  to  EI  \'s  Statistics  and 
Methods  Grou  3  at  the  address  below.) 
FOR  FURTHER  ir  FORMATION  CONTACT: 
Requests  for  a<  ditional  information 
should  be  dire  :ted  to  Herbert  Miller.  To 
ensure  receipt  of  the  conunents  by  the 
due  date,  subn  ission  by  FAX  (202-287- 
1705)  or  e-mai 

[berbert.miIleTSeia.doe.gov)  is 
recommended  The  mailing  address  is 
Statistics  and  .Methods  Group  (EI-70), 
Forrestal  Builc  ing,  U.S.  Department  of 
Energy,  Washi  igton,  DC  20585-0670. 
Mr.  Miller  ma"  ■  be  contacted  by 
telephone  at  (i  02)  287-1711. 
SUPPLEMENTARY  INFORMATION:  This 
section  eontaii  is  the  following 
information  ab  out  the  energy 
infonnation  cc  Uection  submitted  to 
OMB  for  revie'  v:  (1)  The  collection 
numbers  and  t  tie;  (2)  the  sponsor  (i.e., 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  niunber  (if 
applicable);  (4  the  type  of  request  [i.e., 
new,  revision,  extension,  or 
reinstatement)  (5)  response  obligation 
(i.e.,  mandator  yr,  voluntary,  or  required 


to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  aild 
proposed  use  of  the  infonnation;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e.,  the 
estimated  nimiber  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  DOE-887,  "DOE  Customer 
Surveys." 

2.  Energy  Information  Administration. 

3.  OMB  Number  1901-0302. 

4.  Three-year  extension. 

5.  Voluntary. 

6.  DOE-887  will  be  used  to  contact 
users  and  beneficiaries  of  DOE  products 
or  other  services  to  determine  how  DOE 
can  better  improve  its  services  to  meet 
their  needs.  Information  is  needed  to 
make  DOE  products  more  effective, 
efficient,  and  responsive  and  at  a  lesser 
cost. 

7.  Respondents  are  users  and 
beneficiaries  of  DOE  products  and 
services. 

8.  12,500  hours  (50,000  respondents 
times  1  response  per  year  times  .25 
hoiars  per  response). 

Please  refer  to  the  supporting 
statement  for  more  information  about 
the  types  of  information  collections  that 
may  be  conducted.  For  instructions  on 
obtaining  materials,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  (44  U.S.C.  3501  et  seq). 

Issued  in  Washington,  DC,  August  1,  2003. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 
[FR  Doc.  03-20381  Filed  8-8-03;  8:45  am] 

BtLUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federai  Energy  Reguiatory 
Commission 

[Docket  No.  PR02-1 4-001] 

Bridgeiine  Gas  Distribution  LLC; 
Notice  Shortening  Comment  Period 

August  4,  2003. 

On  July  17,  2003,  Bridgeiine  Gas 
Distribution  LLC  filed  an  Offer  of 
Settlement  in  the  above-docketed 
proceeding.  Included  in  its  filing  was  a 
request  to  shorten  the  period  for  filing 
initial  and  reply  comments  in  response 
to  the  Offer  of  Settlement.  Since  there 
were  no  protests  filed  in  the  docket  and 
the  Commission  Staff  supports  the 
Settlement,  we  are  shortening  the  date 


for  filing  initial  comments  to  and 
including  August  8,  2003.  Reply 
comments  should  be  filed  on  or  before 
August  13,  2003. 

Magalie  R.  Salas,  "* 

Secretary. 

IFR  Doc.  03-20454  Filed  8-8-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  EC03-11 6-000,  et  al.] 

NewCorp  Resources  Electric 
Cooperative,  Inc.,  et  al.;  Electric  Rate 
and  Corporate  Filings 

July  31,  2003. 

•The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification: 

1.  NewCorp  Jbesources  Electric 
Cooperativev  bic. 

[Docket  Nos.  EC03-116-000  and  ER03-1116- 
000] 

Take  notice  that  on  July  25,  2003, 
NewCorp  Resoiuxes  Electric 
Cooperative,  Inc.  (NewCorp)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
pursuant  to  Section  203  and  20i5  of  the 
Federal  Power  Act,  an  application  for 
approval  of  the  transfer  of  certain  assets 
from  Cap  Rock  Energy,  Inc.  (CRE)  to 
NewCorp.  In  addition,  NewCorp 
proposes  to  change  the  service  it 
provides  to  its  wholesale  customer  from 
full  requirements  service  imder  Tariff 
WP  to  transmission  service  under 
NewCorp's  Open  Access  Transmission 
tariff,  and  also  seeks  approval  of  an 
administrative  and  maintenance 
services  agreement.  NewCorp  states  that 
it  does  not  propose  to  increase  its 
previously  filed  and  accepted  rates  in 
connection  with  this  filing.  NewCorp 
proposes  that  these  changes  be  allowed 
to  take  effect  on  September  1,  2003,  and 
requests  waiver  of  notice  requirements 
to  allow  this  effective  date. 

Comment  Date:  August  15,  2003. 

2.  Gilroy  Energy  Center,  LLC,  South 
Point  Energy  Center,  LLC,  Calpine 
Energy  Services,  L.P. 

[Docket  No.  EC03-1 1 7-000] 

Take  notice  that  on  July  25,  2003, 
Gilroy  Energy  Center,  LLC,  South  Point 
Energy  Center,  LLC,  and  Calpine  Energy 
Services,  L.P.  (Applicants)  tendered  for 
filing  an  application  under  section  203 
of  the  Federal  Power  Act  for  approval  of 
the  disposition  of  jurisdictional 
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facilities  related  to  generation  projects 
located  in  the  States  of  California  and 
Arizona  in  connection  with  the 
financing  of  certain  generation  facilities 
in  California. 
Comment  Date:  August  15,  2003. 

3.  MDU  Resources  Group,  Inc. 

[Docket  No.  ES03-4 1-000] 

Take  nbtice  that  on  July  25,  2003, 
MDU  Resources  Group,  Inc.  (MDU) 
submitted  an  application  piu^uant  to 
section  204  of  the  Federal  Power  Act 
seeking  authorization  to  issue  up  to  2.6 
million  in  additional  shares  of  common 
stock,  with  a  par  value  of  $1.00. 

MDU  also  requests  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requirements  at  18 
CFR  34.2. 

Comment  Date:  August  13,  2003. 

4.  NewCorp  Resources  Electric 
Cooperative,  Inc. 

[Docket  No.  ES03-42-000] 

Take  notice  that  on  July  25,  2003, 
NewCorp  Resources  Electric 
Cooperative,  Inc.  (NewCorp)  submitted 
an  application  pursuant  to  section  204 
of  the  Federal  Power  Act  seeking 
authorization  to  borrow  $31.5  million 
under  a  loan  from  Beal  Bank,  S.S.B. 

NewCorp  also  requests  a  waiver  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  requirements 
at  18  CFR  34.2. 

Comment  Date:  August  15,  2003. 

5.  Aquila,  Inc. 

[Docket  No.  £803-43-000) 

Take  notice  that  on  July  25,  2003, 
Aquila,  Inc.  (Aquila)  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  (1)  no  more  than 
$150  million  of  long-term  convertible 
debt  securities  and  (2)  up  to  $100 
million  of  shares  of  common  stock  of 
Aquila. 

Aquila  also  requests  a  waiver  from  the 
Commission's  competitive  bidding  and 
negotiated  placement  requfrements  at  18 
CFR  34.2. 

Comment  Date:  August  18,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  t  the  proceeding.  Any 


person  wishing  to  become  a  party  must 
file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20347  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federai  Energy  Reguiatory 
Commission 


[Docket  No.  AC03-6&-000,  et  al.] 

UniSource  Energy  Corporation,  et  ai.; 
Electric  Rate  and  Corporate  Filings 

August  1.2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  UniSource  Energy  Corporation 

(Docket  No.  AC03-69-000] 

Take  notice  that  on  July  22,  2003,  the 
UniSource  Energy  Corporation  made  a 
compliance  filing  pursuant  to  the 
accounting  and  reporting  requirements 
set  forth  by  the  Commission  in  Order 
631,  Accounting,  Financial  Reporting, 
and  Rate  Filing  Requirements  for  Asset 
Retirement  Obligations.  The 
Commission  directed  jurisdictional 
entities  to  file  journal  entries  and 
supporting  information  for  any 
adjustments  made  that  affect  net  income 
as  a  result  of  implementing  the 
accounting  rules  contained  in  Order 
631. 

Comment  Date:  August  12,  2003. 


2.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  EL03-30-003] 

Take  notice  that  on  July  28,  2003,  the 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
submitted  for  filing  proposed  revisions 
to  Section  13.2  of  its  Open  Access 
Transmission  Tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  1,  in 
compliance  with  the  Commission's  July 
11,  2003  Order  on  Rehearing,  104  FERC 
H  61,075  (2003).  to  reflect  that 
competing  requests  are  those  that 
involve  the  same  source  or  sink  Control 
Area  or  controllable  device/contract 
path  interface. 

The  Midwest  ISO  has  requested 
waiver  of  the  sixty  (60)-day  effective 
date  and  an  effective  date  of  March  3, 
2003. 

The  Midwest  ISO  has  also  requested 
waiver  of  the  service  requirements  set 
forth  in  18  CFR  385.2010.  The  Midwest 
ISO  states  that  it  has  electronically 
served  a  copy  of  this  filing;  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  OwTiers,  the  Midwest  ISO 
Advisory  Committee  participants,  as 
well  as  all  state  commissions  within  the 
region.  In  addition.  Midwest  ISO  states 
that  the  filing  has  been  electronically 
posted  on  the  Midwest  ISO's  Web  site 
at  www.midwestiso.org  under  the 
heading  "Filings  to  FERC"  for  other 
interested  parties  in  this  matter.  The 
Midwest  ISO  also  states  that  it  will 
provide  hard  copies  to  any  interested 
parties  upon  request. 

Comment  Date:  August  27,  2003. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  No.  EL03-35-0031 

Take  notice  that  on  July  29.  2003, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an  amended 
compliance  report  pursuant  to  the 
Commission's  May  21,  2003  order 
issued  in  Docket  No.  EL03-35-000,  103 
FERC  1161,210  (2003). 

Comment  Date:  August  28,  2003. 

4.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER03-703-0011 

Take  notice  that  on  Jidy  29,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  in 
compliance  with  the  Commission's  May 
30.  2003  Order  in  this  proceeding,  103 
FERC  f  61,250,  filed  minor  revisions  to 
the  Reliability  Assurance  Agreement 
Among  Load-serving  Entities  in  the  PJM 
Control  y^rea  and  the  PJM  West 
Reliabilify  Assurance  Agreement 
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5.  Pacific  Gas  •  md  Electric  Company 


(Pert) 
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7.  American  Electric  Power  Service 
Corporation 

[Docket  No.  EROk-1 122-000) 

Take  notice  i  hat  on  July  28,  2003. 
American  Elec  ric  Power  Service 
Corporation  (AEPSC),  as  agent  for  AEP 
Texas  Central  Company  (Texas  Central), 
submitted  for  nling  the  South  Texas 
Project  Interconnection  Agreement  (the 
Interconnection  Agreement)  between 
STP  Nuclear  0  perating  Company  and 


several  owners 


transmission  s;  rstems  among  wnich 


of  the  interconnected 


Texas  Central  is  included.  AEPSC  states 
that  the  Interconnection  Agreement 
provides  for  the  continued 
interconnection  of  two  existing  nuclear 
powered  generating  units  near 
Wads  worth,  Texas. 

AEPSC  seeks  an  effective  date  of 
August  15,  2002  for  the  Interconnection 
Agreement  and  waiver  of  the 
Conunission's  notice  of  filing 
requirement  because  there  are  no  related 
rates  or  charges. 

AEPSC  states  it  has  served  copies  of 
the  filing  on  STP  Nuclear  Operating 
Company,  CenterPoint  Energy  Houston 
Electric  LLC.  Austin  Energy.  City  Public 
Service  of  San  Antonio  and  the  Public 
Utility  Commission  of  Texas. 

Comment  Date:  August  18,  2003. 

8.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  ER03-1 123-000) 

Take  notice  that  on  July  28,  2003, 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.,  (Deseret)  tendered  for 
filing  with  the  Commission  certain 
amendments  to  its  market-based  rate 
authority  under  Deseret  s  FERC  Electric 
Tariff,  Volume  No.  3.  Deseret  seeks 
authority  to  add  a  provision  to  its 
existing  market-based  rate  tariff  that 
expressly  permits  it  to  reassign 
transmission  capacity  to  third  parties,  to 
the  extent  it  is  not  already  permitted  to 
do  so.  Deseret  also  seeks  to  eliminate 
the  forms  of  service  agreement  attached 
to  its  tariff,  as  such  forms  are  np  longer 
required,  given  the  Conunission's 
elimination  of  the  filing  requirement  for 
market-based  agreements  under  Order 
No.  2001.  Deseret  request  an  effective 
dateof  July  31,2003. 

Comment  Date:  August  18,  2003. 

9.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-1 124-000] 

Take  notice  that  on  July  29,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  two  interim  interconnection 
service  agreements  between  PJM  and 
PSEG  Nuclear,  LLC,  and  between  PJM 
and  MM  Hackensack  Energy.  L.L.C,  and 
a  Notice  of  Cancellation  for  a  certain 
interim  interconnection  service 
agreement  that  has  been  superseded. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties  for  the 
agreements.  PJM  also  states  that  copies 
of  this  filing  were  served  upon  PSEG 
Nuclear,  LLC,  MM  Hackensack  Energy, 
L.L.C.  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  August  19.  2003. 


10.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-1 125-000) 

Take  notice  that  on  July  29,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  an  amended  interconnection 
service  agreement  and  an  amended 
construction  service  agreement  among 
PJM,  Waymart  Wind  Farm  L.P.,  and  PPL 
Electric  Utilities  Corporation.   , 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  a  July  14,  2003 
effective  date  for  the  agreements.  PJM 
also  states  that  copies  of  this  filing  were 
served  upon  the  parties  to  the 
agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  August  19.  2003. 

11.  Morgan  Stanley  Capital  Group  Inc. 

[Docket  No.  ER03-1 126-000) 

Take  notice  that  on  July  29,  2003, 
Morgem  Stanley  Capital  Group  Inc. 
(MSCG).  tendered  for  filing  its  Rate 
Schedule  FERC  No.  16.  MSCG  has 
requested  that  the  Commission  accept 
the  Rate  Schedule  FERC  No.  16  effective 
July  30,  2003. 

MSCG  states  that  a  copy  of  the  filing 
was  served  upon  MSCG's  jurisdictional 
customer.  Deseret  Generation  & 
Transmission  Co-operative. 

Comment  Date:  August  12,  2003. 

12.  ISO  New  England  Inc. 

[Docket  No.  OA97-237-000) 

Take  notice  that  on  July  24.  2003.  ISO 
New  England  Inc.  (the  ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
its  Market  Report  for  the  Third  and 
Fourth  Quarters  (November  2002 — 
February  2003). 

Comment  Date:  August  25,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
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www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-20346  Filed  8-11-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF03-201 1-000,  et  al.] 

United  States  Department  of  Energy,  et 
al.;  Electric  Rate  and  Corporate  Filings 

August  4,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  U.S.  Department  of  Energy; 
Bonneville  Power  Administration 

[Docket  No.  EF03-201 1-000) 

Take  notice  that  on  July  29,  2003,  the 
Bonneville  Power  Administration  (BPA) 
tendered  for  filing  a  proposed  Safety- 
Net  Cost  Recovery  Adjustment  Clause 
(SN  CRAG)  under  the  2002  General  Rate 
Schedule  Provisions  (GRSPs)  piusuant 
to  section  7(a)(2)  of  the  Pacific 
Northwest  Electric  Power  Planning  and 
Conservation  Act,  16  U.S.C.839e(a)(2). 
BPA  seeks  interim  approval  of  its 
proposed  rates  effective  September  30, 
2003,  piusuant  to  Commission 
Regulation  18  CFR  300.20.  Pursuant  to 
Commission  Regulation  18  CFR  300.21. 
BPA  seeks  interim  approval  and  final 
confirmation  of  the  proposed  SN  CRAG 
adjustment  effective  October  1,  2003, 
through  September  30,  2006. 

Comment  Date:  September  3,  2003. 

2.  Sithe  New  England  Holdings,  LLC  v. 
ISO  New  England  Inc. 

[Docket  No.  EL02-128-002] 

Take  notice  that  on  August  1,  2003, 
ISO  New  England  hic.  (ISO)  tendered 
for  filing  its  report  of  compliance  to  the 
Commission's  directive  in  its  Order  on 
Rehearing,  dated  July  1,  2003,  in  Docket 


No.  EL02-1 28-000, 104  FERC  1 61,006. 
ISO  New  England  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
to  the  above-captioned  proceeding. 
Comment  Date:  September  2,  2003. 

3.  Oncor  Electric  Delivery  Company 

[Docket  No.  ER03-79a-O01] 

Take  notice  that  on  July  30.  2003. 
Oncor  Electric  Delivery  Company 
(Oncor)  tendered  for  filing  a  Refund 
Report  of  Oncor  Electric  Delivery 
Company  and  designated  Transmission 
Service  Agreements  as  directed  by  the 
Commission's  Order,  103  FERC 
H  61,393.  Comment  Date:  August  20, 
2003. 

4.  New  York  Independent  System 
Operator,  Inc. 

(Docket  Nos.  ER03-810-001] 

Take  notice  that  on  July  30.  2003.  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  a  compliance  filing  in  connection 
with  the  Commission's  June  30,  2003, 
Order  in  Docket  No.  ER03-810-000. 

The  NYISO  states  it  has  served  a  copy 
of  this  filing  to  all  parties  listed  on  the 
official  service  list  in  these  proceedings. 
The  NYISO  also  states  that  it  has  served 
a  copy  of  this  filing  to  all  parties  that 
have  executed  Service  Agreements 
under  the  NYISO's  Open-Access 
Transmission  Tariff  or  Services  Tariff, 
the  New  York  State  Public  Service 
Commission  and  to  the  electric  utility 
regulatory  agencies  in  New  Jersey  and 
Pennsylvania. 

Comment  Date:  August  20,  2003. 

5.  Northeast  Utilities  Service  Company 

[Docket  No.  ER03-907-O01] 

Take  notice  that  on  July  30,  2003, 
Northeast  Utilities  Service  Company 
(NUSCO),  on  behalf  of  The  Connecticut 
Light  and  Power  Company,  Western 
Massachusetts  Electric  Company. 
Holyoke  Power  and  Electric  Company 
and  Holyoke  Water  Power  Company 
(the  NU  Companies)  submitted  for  filing 
a  third  amendment  (Third  Amendment) 
to  the  Settlement  Agreement  approved 
by  the  Commission  in  Northeast 
Utilities  Service  Company,  88  FERC 
1 61,006  (the  Settlement)  to  extend  the 
rates,  terms  and  conditions  of  the 
Settlement  for  an  additional  period  of 
forty-five  days  commencing  on  July  30, 
2003. 

NUSCO  states  that  it  does  not 
consider  this  filing  to  constitute  a  rate 
change  within  the  meaning  of  18  CFR 
35.13  (2002).  NUSCO  requests  that  the 
Commission  weiive  the  requirements  of 
18  CFR  35.13. 

NUSCO  also  states  that  a  copy  of  this 
filing  has  been  mailed  to  the  service  list 


and  that  no  customers  would  be  harmed 
by  the  Third  Amendment. 

Comment  Date:  August  20,  2003. 

6.  California  Power  &  Light  Company  ' 
and  Florida  Power  Corporation 

[Docket  No.  ER03-962-001) 

Take  notice  that  on  Jidy  31.  2003, 
Florida  Power  Corporation,  d/b/a 
Progress  Energy  Florida,  Inc.,  filed 
Substitute  First  Revised  Tariff  Sheets 
Nos.  220  and  248  to  correct  the 
designations  made  in  its  original.  June 
17.  2003  filing  in  Docket  No.  ER03-962- 
000  consistent  with  Order  No.  614. 

Progress  Energy  Florida.  Inc..  states 
that  copies  of  the  filing  were  served  on 
the  official  service  list  in  the  above 
referenced  proceeding. 

Comment  Date:  August  14.  2003. 

7.  Southern  California  Edison  Company 

(Docket  No.  ER03-1 127-000] 

Take  notice  that  on  July  30,  2003, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Letter 
Agreement  between  SCE  and  the  City  of 
Corona.  California  (Corona).  SCE  states 
that  the  purpose  of  the  Letter  Agreement 
is  to  provide  an  interim  arrangement 
pursuant  to  which  SCE  will  commence 
the  engineering,  design,  procurement 
and  preparation  of  specifications  for  the 
interconnection  facilities  and  system 
upgrades  necessary  to  provide 
Distribution  Service  from  the  California 
Independent  System  Operator 
Controlled  Grid  to  a  propo.sed  new  SCE- 
Corona  12  kV  interconnection  in  the 
City  of  Corona.  SCE  also  states  that 
Corona  is  planning  to  construct 
distribution  facilities  from  the  proposed 
new  SCE-Corona  12  kV  intercormection 
to  serve  its  Wholesale  Distribution 
Loads  in  two  new  developments  known 
as  Corona  Pointe  and  Crossroads 
Development. 

SCE  states  that  copies  of  this  filing 
were  served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  Corona. 
Comment  Date:  August  20,  2003. 

8.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER03-1 128-000] 

Take  notice  that  on  Jidy  30,  2003,  the 
American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
an  executed  Network  Integration 
Transmission  Service  Agreement  for 
Buckeye  Power,  Inc.  (Buckeye).  AEPSC 
states  that  this  agreement  is  pursuant  to 
the  AEP  Companies'  Open  Access 
Transmission  Service  "Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff, 
Third  Revised  Volume  No.  6. 
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reqi  lasts 


AEPSC 
permit  the  Service 
made  effectivp 
Julv  1.2003 

AEPSC  states 
was  served  u 
utility  regula^ry 
Arkansas,  Indiana 
Michigan, 
Texas,  Virgin^ 

Comment 


waiver  of  notice  to 
Agreements  to  be 
for  service  on  and  after 


that  a  copy  of  the  flling 
[  on  Buckeye  and  the  state 
commissions  of 
,  Kentucky,  Louisiana, 
.  Oklahoma,  Tennessee, 
and  West  Virginia. 
.August  20,  2003. 


L  ate: 

9.  Central  Hupson  Gas  &  Electric 
Corporation 

ERt3 


19«7 


[Docket  No 

Take  notice 
Central  Hudsqn 
Corporation 
for  filing  a  Notice 
FERC  Rate  Schedule 
No.l  (Power 
Janucuy  1,  1 
890-000.  Cental 
Power  Sales  Tiariff 
for  the  sale,  b 
surplus  capac 
electric  utiliti 
higher  than  Central 
service. 

Central  Hudson 
cancellation  i 
the  majority  o 
generation  on 
November  7 

Central 
the  notice  req 
CFR  35.11  of 
the  cancel  lati( 
November  7 

Comment 


1-1129-000] 

that  on  July  29,  2003, 
Gas  &  Electric 
((pentral  Hudson)  tendered 
of  Cancellation  of 
,  Original  Volume 
^les  Tariff)  effective 
in  Docket  No.  ER97- 
Hudson  states  that  the 
sets  forth  the  terms 
Central  Hudson,  of 
ty  and/or  energy  to 
I  (s  at  negotiated  rates  no 
Hudson's  cost  of 

states  that  the 
the  result  of  the  sale  of 
Central  Hudson's  electric 
[anuary  30.  2001  and 
iOOl. 


Huqson  requests  waiver  on 
irements  set  forth  in  18 
t^e  Regulations  to  permit 

n  to  become  effective 
^01. 

:  August  20.  2003. 


D  ite: 


ER(3 


icn. 


10.  PJM  Inte^qonn^ction,  L.L.C. 

-1130-0001 

that  on  Julv  30.  2003.  PJM 
.  L.L.C.  (PJM).  submitted 
ir^erconnection  service 
among  PJM,  PSEG 
Public  Service  Electric 
Comf^y  and  a  notice  of 

an  interim  ISA  that  has 


[Docket  No 

Take  notice 
Interconnecti 
for  filing  an 
agreement 
Fossil,  LLC 
and  Gas 
cancellation 
terminated. 

PJM  request 
Commission's 


(ISA) 

an  j 


f c  r  i 


requirement  t( 
effective  date 
that  copies  of 
upon  the 
the  state 
the  PJM  regior 
Comment 


;  a  waiver  of  the 
60-day  notice 
permit  a  July  2.  2003 
or  the  ISA.  PJM  states 
his  filing  were  served 
parti  js  to  the  agreements  and 
regul;  itory  commissions  within 


ERC3 


11.  PJM 

[Docket  No 

Take  notice 
Interconnectioki 
for  filing  an  i 
agreement 
Constellation 


D^te:  August  20.  2003. 
Interctonnection,  L.L.C. 


-1131-000] 

hat  on  July  30,  2003,  PJM 
L.L.C.  (PJM),  submitted 
interconnection  service 
among  PJM, 
ower  Source  Generation, 


(IS^  J 


Inc.  and  Baltimore  Gas  and  Electric 
Company  and  a  notice  of  cancellation  of 
an  interim  ISA  that  has  terminated. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  a  July  2,  2003 
effective  date  for  the  ISA.  PJM  states 
that  copies  of  this  filing  were  served 
upon  the  parties  to  the  agreements  and 
the  state  regulatory  commissions  within 
the  PJM  region. 

Comment  Date:  August  20,  2003. 

12.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-1 132-000] 

Take  notice  that  on  July  30,  2003.  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  an  interconnection  service 
agreement  (ISA)  among  PJM,  PSEG 
Fossil,  L.L.C.  and  Public  Service  Electric 
and  Gas  Company  and  a  notice  of 
cancellation  of  an  interim  ISA  that  has 
terminated. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  a  July  2,  2003 
effective  date  for  the  ISA.  PJM  states 
that  copies  of  this  filing  were  served 
upon  the  parties  to  the  agreements  and 
the  state  regulatory  commissions  within 
the  PJM  region. 

Comment  Date:  August  20,  2003. 

13.  PPL  Montana,  LLC 

[Docket  No.  ER03-1 13.3-000] 

Take  notice  that,  on  July  30.  2003. 
PPL  Montana,  LLC  (PPLM)  tendered  for 
filing  PPLM's  Rate  Schedule  13.  Rate 
Schedule  13  consists  of  the  1997  version 
of  the  Pacific  Northwest  Coordination 
Agreement  (PNC A),  as  amended,  and 
related  agreements.  PPLM  request 
acceptance  of  this  new  rate  schedule 
designation  for  the  1997  PNCA  to  be 
effective  August  1.  2003. 

PPLM  states  that  a  copy  of  the  filing 
has  been  served  upon  all  parties  to  the 
PNCA. 

Comment  Date:  August  20,  2003. 

14.  PJM  Interconnection,  L.L.C. 

(Docket  No.  ER03-1 134-000] 

Take  notice  that  on  July  30,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  an  interconnection  service 
agreement  (ISA)  among  PJM,  PSEG 
Fossil,  L.L.C.  and  Public  Service  Electric 
and  Gas  Company  and  a  notice  of 
cancellation  for  an  interim  ISA  that  has 
terminated. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  a  July  2,  2003 
effective  date  for  the  ISA.  PJM  states 
that  copies  of  this  filing  were  served 
upon  the  parties  to  the  agreements  and 
the  state  regulatory  commissions  within 
the  PJM  region. 


Comment  Date:  August  20,  2003. 

15.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER03-1 135-000] 

Take  notice  that  on  July  30,  2003, 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Kansas 
Municipal  Energy  Agency  (KMEA).  SPP 
seeks  an  effective  date  of  July  1 ,  2003  for 
the  service  agreement. 
•  SPP  states  that  copies  of  this  filing 
were  sent  to  KMEA. 

Comment  Date:  August  20,  2003. 

16.  Southwest  Power  Pool,  Inc. 

(Docket  No.  ER03-1 135-000] 

Take  notice  that  on  July  30,  2003, 
Southwest  Power  Pool,  Inc.  (SPP) 
submitted  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
Transmission  Service  with  Kansas 
Municipal  Energy  Agency  (KMEA).  SPP 
seeks  an  effective  date  of  July  1 ,  2003  for 
the  service  agreement. 

SPP  states  that  copies  of  this  filing 
were  sent  to  KMEA. 

Comment  Date:  August  20,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
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Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-20453  Filed  8-8-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  > 

[Docket  No.  AD03-1 1-000] 

Southwestern  Gas  Storage  Technical 
Conference;  Notice  of  Technical 
Conference  and  Agenda 

August  4,  2003. 

As  announced  in  the  Notice  of 
Conference  issued  on  June  19,  2003, 
staff  from  the  Federal  Energy  Regulatory 
Commission  (Commission)  will  convene 
a  technical  conference  on  August  26, 
2003  at  9  a.m.  at  the  Pointe  Hilton 
Souaw  Peak  Resort,  7677  N.  16th  St, 
Phoenix,  AZ  85020,  (602)  997-2626,  to 
discuss  issues  related  to  natural  gas 
storage  development  in  the 
southwestern  United  States.  By  order 
issued  June  4,  2003,  in  Docket  Nos. 
CP02-420-000  et  al,  the  Commission 
directed  that  a  technical  conference  be 
held  to  begin  analysis  of  relevant  market 
needs  and  regulatory  options  available 
to  the  Commission  to  assure  the 
appropriate  development  of 
southwestern  natural  gas  storage 
facilities  and  markets.'  The  conference 
Agenda  is  appended  to  this  Notice. 

hi  the  June  19,  2003  Notice,  potential, 
presenters  were  asked  to  consider  the 
following  questions  and  present  their 
responses  at  the  conference,  in  order  to 
more  clearly  focus  the  discussion: 

What  potential  projects  are  currently 
under  consideration  by  the  industry  for 
developing  gas  storage  in  the 
Southwest? 

Should  the  Commission  initiate  an 
open-season  approach  for  storage 
development  proposals,  in  which  all 
potential  projects  are  filed  at  the  same 
time? 

What  types  of  storage  services  are 
necessary  or  envisioned? 

Who  will  contract  for  these  services? 

What  type  of  storage  facilities  can 
physically  be  constructed  [i.e.  salt 
cavern,  depleted  oil/gas  reservoirs, 
aquifer  tjrpe,  etc.)? 

What  environmental  and  cultural 
resources  issues  would  affect  the 


'  For  the  purpose  of  this  conference,  the 
Southwest  is  generally  defined  as  west  Texas.  New 
Mexico,  Arizona,  southern  Nevada,  and  southern 
California. 


development  of  gas  storage  facilities  in 
the  Southwest? 

What  are  the  concerns  of  Native 
Americans  in  the  development  of 
natural  gas  storage  facilities  in  the 
southwest? 

Transcripts  of  the  conference  will  be 
available  from  Ace-Federal  Reporters, 
Inc.  for  a  fee.  The  transcript  will  be 
available  on  the  Commission's  FERRIS 
system  two  weeks  after  the  conference. 

For  additional  information,  please  contact 
Elizabeth  Anklam  in  the  Office  of  Energy 
.Projects  at  elizabetti.anklam@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

Southwestern  Gas  Storage  Conference 
Agenda;  August  26,  2003 

9  AM    Opening  Remarks— FERC 
9:15  AM    Panel  I— Regulatory 

Perspectives — Panel  Members 
— FERC  Certificate  Process — Berne  Mosley, 

Director.  Division  of  Pipeline  Certificates 
— Certificate  Policy  Statement — Jotin 

Myler,  Attorney,  Office  of  the  General 

Counsel 
— Rate  Options — Robert  Petrocelli,  Office 

of  Markets,  Tariffs,  and  Rates 
— Storage  Engineering/Technical  Review — 

Elizabeth  Anklam,  Petroleum  Engineer, 

Division  of  Pipeline  Certificates 
— ^Environmental  Review — Lonnie  Lister, 

Chief,  Environmental  Branch  3,  Office  of 

Energy  Projects 
— The  State  Perspective — Marc  Spitzer, 

Chairman  Arizona  Corporation 

Commission 
10:45  AM — Question  and  Answer  Session — 

15  minutes  for  questions  from  the 

audience 
11  AM — Panel  II — Industry  Perspectives — 

Storage  Panel  Members 
— Red  Lake  Gas  Storage — Mark  Cook,  Vice 

President 
— Copper  Eagle  Gas  Storage — TBA 
— Unocal  Midstream  and  Trade  (Keystone 

Gas  Storage  Facility)— TBA 
— ^EnCana  Gas  Storage  (Wild  Goose  Storage 

Inc.) — Paul  Amirault,  Vice  President, 

Marketing 
— Desert  Crossing  Gas  Storage  and 

Transportation  System — TBA 
12:15  AM — Question  and  Answer  Session — 

15  minutes  for  questions  from  the 

audience 
12:30  PM— Break— Lunch 
1:30  PM— Panel  III— Industry  Perspectives- 
Other  Panel  Members 
— El  Paso  Natural  Gas  Company — TBA 
— Southwest  Gas  Corporation — TBA 
— Salt  River  Project  Agricultural 

Improvement  &  Power  District — TBA 
— L£CG  Economics,  Finance — James  F. 

Wilson,  Principal 
— International  Gas  Consulting — Kenneth 

Beckman,  President 
2:45  PM — Question  and  Answer  Session — 15 

minutes  for  questions  from  the  audience 
3  PM    Panel    IV— Federal.  State  and  Tribal 

Lands  Matters  Panel  Members 
— Hualapai  Nation— TBA 
— BLM— TBA 


— Arizona  Department  of  Environmental 

Quality— TBA 
4  PM    Question  and  Answer  Session — 15 

minutes  for  questions  from  the  audience 
4:15  PM — Closing  Remarks 

[FR  Doc.  03-20452  Filed  8-8-03;  8:45  am] 

BILLING  CODE  6717-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  96-45;  DA  03-2330] 

NPCR,  Inc.  d/b/a  Nextel  Partners' 
Petition  for  Designation  as  an  Eligible 
Telecommunications  Carrier  in  the 
State  of  Alabama 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  In  this  document,  the 
Wireline  Competition  Bureau  seeks 
comment  on  the  NPCR,  Inc.  d/b/a 
Nextel  Partners'  (NEXTEL)  petition. 
NEXTEL  is  seeking  designation  as  an 
eligible  telecommunications  carrier 
(ETC)  to  receive  federal  universal 
service  support  for  service  offered  in 
those  portions  of  NEXTEL  licensed 
service  area  located  in  rural  and  non- 
rural  areas  in  Alabama. 
DATES:  Comments  are  due  on  or  before 
August  21,  2003.  Reply  comments  are 
due  on  or  before  September  4,  2003. 
ADDRESSES:  Federal  Commimications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Yockus,  Attorney,  Wireline 
Competition  Bureau, 
Telecommunications  Access  Policy 
Division  (202)  418-7400,  TTY  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Public 
Notice,  CC  Docket  No.  96-45,  released 
July  16,  2003.  On  April  4,  2003.  NPCR, 
]nc.  d/b/a  Nextel  Partners  (NEXTEL).  a 
commercial  mobile  radio  service 
(CMRS)  carrier,  filed  with  the 
Commission  a  petition  under  section 
214(e)(6)  seeking  designation  as  an 
eligible  telecommunications  carrier 
(ETC)  to  receive  federal  universal 
service  support  for  service  offered  in 
designated  rural  and  non-rural  areas  of 
its  licensed  service  area  in  the  state  of 
Alabama.  NEXTEL  contends  that  the 
Alabama  Public  Service  Commission 
(Alabama  Commission)  has  provided  an 
affirmative  statement  that  it  does  not 
regulate  CMRS  carriers;  NEXTEL 
satisfies  all  the  statutory  and  regidatory 
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fwl 


prerequisites 
designating 
serve  the  publ, 

The  petitionjer 
its  petition  to 
The  Commission 
of  this  Public 
Ck)mntission 
to  ensure  that 
is  notified  of 
period. 

Pursuant  to 
of  the  Commission 


ETC  designation;  and 
NIXTEL  as  an  ETC  will 
c  interest. 

must  provide  copies  of 
I  he  Alabama  Commission. 

will  also  send  a  copy 
1  Jotice  to  the  Alabama 

overnight  express  mail 

he  Alabama  Commission 

noUce  and  comment 


b^ 


tie 


lectiorfs  1.415  and  1.419 
's  rules,  47  CFR 
1.415, 1.419,  interested  parties  may  file 
comments  as  f  >llows:  comments  are  doie 
on  or  before  August  21,  2003,  and  reply 
lue  on  or  before 

Comments  may  be 
the  Commission's  Electronic 
System  (ECFS)  or  by 

See  Electronic  Filing 
Rulemaking 
Fed.  Reg.  24121,  May  1, 


irg 


CO  )ies. 


n . 


( 


i  61 II 


referer  ced 


comments  are 
September  4, 
filed  using 
Comment  Fili 
filing  paper 
of  Documents 
Proceedings,  6 
1998. 

Comments 
be  sent  as  an 
Internet  to 
ecfs.html. 
an  electronic  s 
If  multiple 
numbers  appes  r 
proceeding, 
transmit  one 
comments  to 
number 
completing  the 
commenters 
name,  U.S. 
address,  and 
rulemaking 
submit  an 
Internet  e-mail 
for  e-mail 
should  send  an 
and  should 
in  the  body  of 
<your  e-mail 
and  directions 

Parties  who 
must  file  an 
each  filing.  If 
rulemaking 
caption  of  this 
must  submit 
each  additiona 
number.  Filingi 
messenger  deli 
overnight 
overnight  U.S 
(although  we 
delays  in 
mail).  The 
Vistronix,  Inc. 
delivered  or 
filings  for  the 
236 

110,  Washini 
hours  at  this 
p.m.  All  hand 


fi  ed  through  the  ECFS  can 
e  ectronic  file  via  the 
httf.  J/www.fcc.gov/e-file/ 
Gen(  rally,  only  one  copy  of 
1  ibmission  must  be  filed, 
docicet  or  rulemaking 

in  the  caption  of  this 
ho  ivever.  commenters  must 
el  sctronic  copy  of  the 
ch  docket  or  rulemaking 

in  the  caption.  In 
transmittal  screen, 
shJDuld  include  their  full 
Postal  Service  mailing 

applicable  docket  or 
nui  nber.  Parties  may  also 
elecironic  comment  by 

To  get  filing  instructions 
com^ients,  commenters 

e-mail  to  ecfs@fcc.gov. 
include  the  following  words 
message,  "get  form 
a(  dress>."  A  sample  form 
rvill  be  sent  in  reply. 
( hoose  to  file  by  paper 
ori  ^inal  and  four  copies  of 
n  ore  than  one  docket  or 
nu)  tiber  appears  in  the 
Droceeding,  commenters 

additional  copies  for 
docket  or  rulemaking 
can  be  sent  by  hand  or 
lyery,  by  commercial 
couriBr,  or  by  first-class  or 
ostal  Service  mail 
continue  to  experience 
U.S.  Postal  Service 
Conimission's  contractor, 
will  receive  hand- 
mi  ssenger-delivered  paper 
Commission's  Secretary  at 
Avenue,  NE.,  Suite 
DC  20002.  The  filing 
lo  :ation  are  8  a.m.  to  7 
(  eliveries  must  be  held 


two 


recen  mg 


Massachus  3tts 


igtcn 


together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  1 2th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  "Todd. 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Room  5-B540, 
Washington,  DC  20554.  hi  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington,  DC  20054. 

Pursuant  to  section  1.1206  of  the 
Commission's  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but  disclose  proceeding  in 
which  ex  parte  communications  are 
permitted  subject  to  disclosure. 

Federal  Communications  Commission. 
Paul  Garnett, 

Acting  Assistant  Division  Chief,  Wireline 
Competition  Bureau,  Telecommunications 
Access  Policy  Division. 
IFR  Doc.  03-20323  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  96-45;  DA  03-2469] 

Updating  Line  Counts  Used  in 
Calculating  High-Cost  Support  for 
Non-Rural  Carrie's 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice;  solicitation  of 

comments. 

SUMMARY:  In  this  document,  the 
Wireline  Competition  Bureau  (Bureau) 
seeks  additional  comment  on  updating 
line  counts  in  the  Commission's 
forward-looking  cost  model  for  purposes 
of  determining  support  for  non-rural 
carriers  following  a  Commission 
decision  in  the  Ninth  Report  and  Order, 
64  FR  67416,  December  1, 1999,  remand 
proceeding. 

DATES:  Comments  are  due  on  or  before 
September  2,  2003.  Reply  Comments  are 
due  on  or  before  September  10,  2003. 


ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street,  SW., 
Washington,  DC  20554.  See 
SUPPLEMENTARY  INFORMATION  for  further 
filing  instructions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katie  King  or  Thomas  Buckley, 
Attorneys,  Wireline  Competition 
Bureau,  Telecommunications  Access 
Policy  Division  (202)  418-7400,  TTY 
(202)  418-0484. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Bureau's  Public  Notice, 
CC  Docket  No.  96-45,  released  July  24, 
2003.  On  January  7,  2003,  the  Bureau 
released  a  Public  Notice  seeking 
comment  on  how  line  count  and  other 
discrete  input  values  should  be  updated 
for  purposes  of  determining  non-rural 
high-cost  support.  Consistent  with  past 
precedent,  the  Bureau  sought  comment 
on  using  year-end  2001  line  counts  filed 
July  31,  2002,  as  input  values  for 
purposes  of  estimating  average  forward- 
looking  costs  and  determining  support 
for  non-rural  carriers  during  2003.  The 
Bureau  also  sought  comment  on  using 
the  same  methodology  that  it  has  used 
in  the  past  to  update  special  access 
lines. 

In  this  Public  Notice,  the  Bureau 
seeks  additional  comment  on  issues 
raised  by  parties  concerning  special 
access  line  updates  in  response  to  the 
2003  Line  Counts  Public  Notice,  68  FR 
6744,  February  10,  2003.  The  cost  model 
uses  simplifying  assumptions  to 
estimate  the  costs  of  serving  high- 
capacity  special  access  lines,  for 
example  by  treating  DS  3  lines  as  voice 
grade  equivalents  to  calculate  per-line 
costs.  Some  commenters  contend  that 
this  methodology  causes  the  model  to 
overstate  the  total  number  of  lines 
served  by  non-rural  carriers  and, 
therefore,  to  underestimate  per-line 
costs.  Commenters  maintain  that  recent 
DS  3  special  access  line  growth 
exacerbates  these  effects.  In  addition, 
some  commenters  argue  that  allocating 
special  access  lines  reported  in  ARMIS 
to  wire  centers  based  on  the  1999  Data 
Request  understates  per-line  costs  in 
rural  and  high-cost  areas  by  assigning 
too  many  special  access  lines  to  these 
areas. 

Therefore,  the  Bureau  seeks 
additional  comment  on  updating  special 
access  lines  in  the  model  for  purposes  , 
of  determining  non-rural  high-cost 
support.  The  Bureau  seeks  comment  on 
whether,  in  light  of  recent  special  access 
line  growth  trends,  zeroing  out  special 
access  lines  in  the  cost  model's 
calculations  would  be  a  reasonable 
approach  to  estimating  costs  using  the 
current  model  platform.  Alternatively, 
the  Bureau  seeks  comment  on  other 
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proposals  for  estimating  special  Hne 
growth.  In  the  event  that  the  Bureau 
decides  to  update  special  access  lines, 
consistent  with  its  prior  practice,  the 
Bureau  also  seeks  comment  on  whether 
it  should  continue  to  allocate  these 
updated  special  access  lines  to  wire 
centers  based  on  the  1999  Data  Request, 
or  whether  it  should  use  an  alternative 
methodology. 

The  Bureau  seeks  comment  on 
whether  to  update  the  cost  model  with 
year-end  2002  line  count  data  filed  July 
31,  2003  for  purposes  of  estimating 
average  forward-looking  costs  and 
determining  support  for  non-rural 
carriers  following  a  Commission 
decision  in  the  Ninth  Report  and  Order 
remand  proceeding.  The  Bureau  notes 
that  new  line  count  data  will  be 
available  shortly.  Moreover,  in  light  of 
the  statutory  deadline  of  October  16, 
2003,  for  a  Commission  decision  in  the 
remand  proceeding,  it  is  unlikely  that 
the  new  version  of  the  forward-looking 
cost  model  with  updated  inputs  will  be 
utilized  for  purposes  of  calculating 
support  until  January  1,  2004. 

Pursuant  to  sections  1.415  and  1.419 
of  the  Commission's  rules,  interested 
parties  may  file  comments  as  follows: 
Comments  are  due  on  or  before 
September  2,  2003,  and  reply  comments 
are  due  on  or  before  September  10, 
2003.  Comments  may  be  filed  using  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121,  May  1,1998. 

Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  comment  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 


must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  di^osed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch,  Office  of 
the  Secretary,  Federal  Communications 
Commission. 

Parties  also  must  send  three  paper 
copies  of  their  filing  to  Sheryl  "Todd, 
Telecommunications  Access  Policy 
Division,  Wireline  Competition  Bureau, 
Federal  Communications  Commission, 
445  12th  Street  SW.,  Room  5-B540, 
Washington,  DC  20554.  hi  addition, 
commenters  must  send  diskette  copies 
to  the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20054. 

Pursuant  to  section  1.1206  of  the 
Commission's  rules,  this  proceeding 
will  be  conducted  as  a  permit-but- 
disclose  proceeding  in  which  ex  parte 
communications  are  permitted  subject 
to  disclosure. 

Federal  Communications  Commission. 
William  Sober, 

Assistant  Division  Chief,  Wireline 
Competition  Bureau.  Telecommunications 
Access  Policy  Division. 

[FR  Doc.  03-20324  Filed  8-8-03;  8:45  am) 

BILUNG  COOE  6712-01-P 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regidation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 


holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  August 
25.  2003. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Anita  Marie  Fontenot  (Melancon), 
and  Dames  Fontenot,  both  of  Lafayette, 
Louisiana;  Rachel  Fontenot  Wyble, 
Carencro,  Louisiana;  and  Carl  Winn 
Fontenot,  Chad  David  Fontenot,  Craig 
Dwaine  Fontenot,  David  Joseph 
Fontenot,  and  Vickie  Lyim  Fontenot 
(Bergeron),  all  of  Ville  Platte,  Louisiana; 
to  acquire  voting  shares  of  Citizens 
Bancshares,  Inc.,  Ville  Platte.  Louisiana, 
and  thereby  indirectly  acquire  voting 
shares  of  Citizens  Bank,  Ville  Platte, 
Louisiana. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  5,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-20419  Filed  8-8-03;  8:45  am) 
BILUNG  COOE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
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proposal  also  nvolves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whet  ler  the  acquisition  of  the 
nonbanking  c(  mpany  complies  with  the 
standards  in  si  action  4  of  the  BHC  Act 
(12  U.S.C.  184  3).  Unless  otherwise 
noted,  nonbaiadng  activities. will  be 
conducted  throughout  the  United  States. 
Additional  inj  srmation  on  all  bank 
holding  compi  inies  may  be  obtained 
from  the  Natic  nal  Information  Center 
website  at  Art/  J / www.ffiec.gov/nic/. 
Unless  othei  wise  noted,  comments 
regarding  each  of  these  applications 
must  be  receiv  ed  at  the  Reserve  Bank 
indicated  or  tl  e  offices  of  the  Board  of 
Governors  not  later  than  September  4, 
2003. 

A.  Federal  I  eserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  NfE.,  Atlanta,  Georgia 
3030^-4470: 

1.  The  Colot  ial  BancGroup.  Inc., 
Montgomery, ,  Uabama:  to  merge  with 
Sarasota  Banc( irporation.  Inc.,  Sarasota. 
Florida,  and  tt  ereby  indirectly  acquire 

100  percent  of  the  voting  shares  of 
Sarasota  Bank,  Sarasota,  Florida. 

B.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd,  Vice 
President  and  3ommimity  Affairs 
Officer)  90  Hei  inepin  Avenue, 
MinneapoHs,  Minnesota  55480-0291: 

1.  Quality  Bdnkshares,  Inc.,  Fingal, 
North  Dakota;  to  merge  with  Page  Bank 
Holding  CompEuiy,  Page,  North  Dakota, 
and  thereby  in  directly  acquire  Page 
State  Bank.  Pa  ;e.  North  Dakota. 

C.  Federal  R  eserve  Bank  of  San 
Francisco  (Tra  cy  Basinger.  Director, 
Regional  and  C  Community  Bank  Group) 

101  Market  Stieet,  San  Francisco, 
California  9411(5-1579: 

1 .  Rainier  Pi  cific  Financial  Group, 
Inc.,  Fife,  Was  lington;  to  become  a  bank 
holding  comp<  ny  by  acquiring  100 
percent  of  the  noting  shares  of  Rainier 
Pacific  Savingi  Bank,  Fife.  Washington. 

Board  of  Govefnors 
System.  August 
Jmnifer  |.  Johns  sn 

Secretary  of  the 
[FR  Doc.  03-204fco 


BILLMG  CODE  6210  41-S 


of  the  Federal  Reserve 
2003. 


I  ioard. 

Filed  8-8-03;  8:45  am] 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TlllE  AND  DATE:  9  a.m.  (EDT).  August  18, 

2003. 

PLACE:  4th  Flotor.  Conference  Room, 

1250  H  Street,  jNW..  Washington.  DC. 

STATUS:  Parts  ikrill  be  open  to  the  public 

and  parts  closed  to  the  public. 

MATTERS  TO  BE,  CONSIDERED: 


Parts  Open  to  the  Public 

1.  Approval  of  minutes  of  July  24, 
2003,  Board  member  meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  New  system  report. 

4.  Review  of  investment  policy. 

5.  Review  of  Ernst  &  Yoiuig 
semiaimual  financial  report. 

Parts  Closed  to  the  Public 

6.  Discussion  of  personnel  matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Elizabeth  S.  Woodruff, 

Secretary  to  the  Board,  Federal  Retirement 

Thrift  Investment  Board. 

[FR  Doc.  03-20500  File* 8-7-03;  12:06  pm] 

BILLING  CODE  6760-01 -M 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Trade  Commission 

(FTC). 

ACTION:  Notice. 

summary:  The  FTC  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  the  Paperwork 
Reduction  Act  (PRA)  information 
collection  requirements  in  proposed 
consiuner  surveys  designed  to  help  the 
FTC  examine:  How  consumers  search 
for  and  choose  mortgages;  how 
consumers  use  and  understand 
information  about  mortgages,  including 
required  disclosures;  and  whether  more 
effective  disclosures  are  feasible.  To 
conduct  the  research,  the  FTC  first  seeks 
OMB  clearance  and  additional  public 
comment  regarding  this  notice,  which  is 
the  second  of  two  notices  required  by 
the  PRA  for  information  collection 
requests  of  this  natiue. 
DATES:  Comments  must  be  submitted  on 
or  before  September  10,  2003. 
ADDRESSES:  Send  written  comments  to 
Secretary,  Federal  Trade  Commission, 
Room  H-159.  600  Pennsylvania 
Avenue.  NW..  Washington.  DC  20580, 
or  by  e-mail  to  MortgageDS@ftc.gov  as 
prescribed  below,  and  to  Records 
Management  Center,  ATTN:  Desk 
Officer  for  the  FTC.  OMB,  Room  10102 
NEOB.  fax:  (202)  395-6566.  The 
submissions  should  include  the 
submitter's  name,  address,  telephone 
number  and,  if  available,  FAX  number 
and  e-mail  address.  All  submissions 
should  be  captioned  "Mortgage 
Disclosure  Study— FTC  File  No. 
P025305." 


FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  addressed  to  Janis  K. 
Pappaiardo,  Economist,  Bureau  of 
Economics,  Federal  Trade  Commission, 
601  New  Jersey  Avenue,  NW.,  Room  NJ- 
4136,  Washington,  DC  20580. 
Telephoiie:  (202)  326-3380;  e-mail 
jpappalardo@ftc.gov. 

SUPPLEMENTARY  INFORMATION:  Recent 
deceptive  lending  cases  at  the  FTC  and 
elsewhere  suggest  that  consumers  who 
do  not  imderstand  the  terms  of  their 
mortgages  can  be  subject  to  deception, 
that  deception  can  occur  even  when 
consumers  receive  the  disclosures 
required  by  the  Truth-in-Lending  Act, 
15  U.S.C.  1601  et  seq.  (TILA),  and  that 
deception  about  mortgage  terms  can 
result  in  substantial  consumer  injury. 

Despite  a  long  history  of  mortgage 
disclosure  requirements  and  many  new 
legislative  and  regulatory  proposals 
regarding  disclosures,  little  empirical 
evidence  exists  to  dociunent  the  effect 
of  ciurent  disclosures  on  consumer 
understanding  of  mortgage  terms, 
consiuner  mortgage  shopping  behavior, 
or  consumer  mortgage  choice. 

The  FTC  proposes  a  research  program 
designed  to  leam  more  about  how 
consumers  search  for  mortgages,  what 
consumers  understand  or 
misimderstand  about  mortgage 
agreements,  and  how  changes  in  the 
disclosiue  process  might  improve 
consiuner  understanding,  consumer 
mortgage  shopping,  and  consumers' 
ability  to  avoid  deception.  The  research 
also  may  assist  the  targeting  of  the  FTC's 
enforcement  actions  by  identifying  areas 
most  prone  to  consumer 
misunderstanding  and  lender  deception 
and  may  help  refine  disclosure  remedies 
imposed  on  deceptive  lenders. 

On  April  22,  2003,  the  FTC  sought 
public  comments  on  the  information 
collection  aspects  of  the  proposed 
surveys.  See  68  FR  19,825.  The  FTC 
received  seven  comments  on  the 
proposed  information  collection 
request.'  None  of  the  commenters 
opposed  the  proposed  information 
collection,  and  most  of  them 


'  American  l.and  Title  Association  (ALTA) 
(described  as  the  national  trade  association  of  the 
title  insurance  industry);  East  Side  Organizing 
Project  (ESOP)  (a  conununity-based  grassroots 
organization  in  Cleveland.  Ohio);  Mortgage  Bankers 
Association  of  America  (MBA)  (a  trade  association 
representing  all  aspects  of  real  estate  finance);  The 
National  Consumer  Law  Center  (NCLC)  (a  non- 
profit Massachusetts  Corporation  specializing  in 
issues  faced  by  low-income  consumers): 
Organization  for  a  New  Eastside  (O.N.E.)  (a 
community  group  in  Indianapolis,  Indiana): 
Syracuse  Llnited  Neighbors  (SUN)  (a  grassroots 
community  organization  in  SyTacuse,  New  York); 
the  Texas  Association  of  Mortgage  Brokers  (TAMB) 
(a  trade  association  of  mortgage  brokers  in  Texas). 
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enthusiastically  endorsed  the  research. 
All  three  community  organizations 
expressed  concern  about  predatory 
lending,  and  commended  the 
Conunission  on  its  research  objectives. 
See  ESOP  Comment  at  1;  O.N.E. 
Comment  at  1;  SUN  Comment  at  1.  See 
also  TAMB  Comment  at  3  ("TAMB 
commends  you  for  undertaking  the 
study.  It  comes  at  a  critical  time."). 

Although  some  of  the  commenters 
suggested  that  particular  concerns  be 
addressed  in  the  research,  none 
expressed  reservations  about  the  general 
methodology.  For  example.  MBA  wrote: 
"With  regard  to  research  design.  MBA 
believes  that  the  methodology 
summarized  in  the  comments  request  is 
sound."  MBA  Comment  at  2. 

Specific  suggestions  about  the 
research  generally  reflect  a  desire  to 
broaden  the  scope  of  the  information 
collection.  The  NCLC.  for  example, 
requested  that  the  research  "... 
incorporate  all  educational  and  income 
levels  of  consumers,  as  well  as  a  variety 
of  languages  spoken  by  American 
consmners.  Moreover,  the  sample 
should  include  enough  of  each  type  of 
borrower  so  that  the  sample  can  be 
stratified  and  the  researchers  can  look  at 
and  compare  subsets  of  borrowers." 
NCLC  Comment  at  5.  TAMB 
recommended  that  the  study  be 
expanded  to  include  more  individuals 
and  then  grouped  into  transactions 
involving  mortgage  bankers,  mortgage 
brokers,  large  banks  and  credit  unions. 
TAMB  Comment  at  2.  TAMB  also 
recommended  in-depth  interviews  with 
mortgage  originators.  TAMB  Comment 
at  3. 

Commenters  offered  certain  other 
sur\'ey  refinements.  For  example,  the 
NCLC  recommended  that  research  on 
current  disclosures  include  study  of 
TILA  forms.  Good  Faith  Estimates,  and 
the  HUD-1.  NCLC  Comment  at  7.  The 
NCLC  also  recommended  that  the 
research  examine  how  consumers 
understand  key  disclosure  terms,  such 
as  the  annual  percentage  rate.  NCLC 
Comment  at  7.  Moreover,  the  NCLC  and 
ALTA  believe  it  important  to 
differentiate  between  refinancing 
transactions  and  purchase  transactions. 
ALTA  Comment  at  1;  NCLC  Comment  at 
5. 

Recommendations  of  the  commenters 
will  be  incorporated  into  the  study  to 
the  extent  possible.  To  illustrate,  FTC 
staff  intends  to  examine  closely  how 
consumers  use  and  understand  key 
mortgage  terms.  However,  given  budget 
limitations,  it  will  not  be  possible  to 
extend  the  sample  size  and  study  scope 
as  was  otherwise  recommended.  For 
example,  although  staff  intends  to 
survey  consumers  of  many  different 


demographic  characteristics,  the  study 
will  not  necessarily  yield  meaningful 
comparisons  across  all  of  the  groups  the 
commenters  recommend.  Moreover,  a 
siuvey  of  mortgage  originators  is  beyond 
the  proposed  study's  scope  and 
available  resources. 

Pursuant  to  the  OMB  regulations  that 
implement  the  PRA  (5  CFR  part  1320), 
the  FTC  is  providing  this  second 
opportunity  for  public  comment  while 
seeking  OMB  approval  to  collect  the 
information  sought  under  the  proposed 
consumer  surveys. 

If  a  comment  contains  nonpublic 
information,  it  must  be  filed  in  paper 
form,  and  the  first  page  of  the  dociunent 
must  be  clearly  labeled  "confidential." 
Comments  that  do  not  contain  any 
nonpublic  information  may  instead  be 
filed  in  electronic  form  (in  ASCII 
format,  WordPerfect,  or  Microsoft  Word) 
as  part  of  or  as  an  attachment  to  e-mail 
messages  directed  to  the  following  e- 
mail  box:  MortgageDS@ftc.gov.  Such 
comments  will  be  considered  by  the  * 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  §  4.9(b)(6)(ii) 
of  the  Commission's  rules  of  practice,  16 
CFR  4.9(b)(6)(ii). 

1.  Description  of  the  Collection  of 
Information  and  Proposed  Use 

The  FTC  proposes  to  conduct  this 
study  in  two  phases:  (1)  A  qualitative 
research  phase;  and  (2)  a  quantitative 
research  phase.  The  qualitative  research 
phase  will  include  focus  groups  and  in- 
depth  interviews.  The  quantitative 
research  will  include  copy  tests  of 
current  and  alternative  disclosures. 
Results  from  the  first  phase  will  be  used 
to  refine  the  design  of  the  second  phase. 

The  project  will  begin  with  2  focus 
groups.  Each  group  will  include  8-10 
consumers  who  completed  a  mortgage 
transaction  within  the  previous  year. 
One  group  will  be  comprised  of 
subprime  borrowers.  The  second  group 
will  be  comprised  of  prime  borrowers. 
The  piurpose  of  the  focus  groups  is  to 
examine  how  well  consumers 
understand  mortgage  terms,  how 
consumers  shop  for  mortgages,  if 
consumers  recognize  features  of  a 
mortgage  offer  that  may  significantly 
increase  the  cost  of  the  loan,  and 
whether  consumers  use  and  understand 
required  disclosures.  Subprime  and 
prime  borrowers  will  be  examined 
separately  to  examine  possible 
differences  between  these  groups  of 
consumers. 

The  focus  group  research  will  be 
followed  by  a  series  of  approximately  36 
individual,  in-depth  interviews  with  a 
different  group  of  borrowers. 
Respondents  wUl  have  completed  a 


mortgage  transaction  within  the 
previous  two  months  and  will  be  asked 
to  bring  their  loan  documents  to  the 
interview.  The  purpose  of  the 
interviews  is  to  gain  in-depth 
knowledge  of  the  extent  to  which 
consumers  use,  search  for,  and 
understand  mortgage  information — 
including  information  about  their  own 
recent  loans. 

The  last  phase  of  the  study  will 
consist  of  copy  test  interviews  of  800 
consumers  who  entered  into  a  mortgage 
transaction  within  the  previous  year.  If 
possible,  approximately  half  of  the 
respondents  will  be  subprime  borrowers 
and  half  will  be  prime  borrowers.  The 
purpose  of  the  copy  tests  will  be  to 
examine  whether  alternative  disclosures 
can  improve  consumer  understanding  of 
mortgage  terms  and  help  to  reduce 
potential  deception  about  mortgage 
offers.  The  findings  from  the  focus 
groups  and  interviews  will  be  used  in 
developing  the  alternative  disclosures 
used  in  the  copy  tests. 

All  information  will  be  collected  on  a 
volimtary  basis  and  consumers  will 
receive  usual  and  customary 
compensation  for  their  participation. 
For  the  qualitative  research  the  FTC  has 
contracted  with  a  consumer  research 
firm  to  locate  eligible  borrowers,  recruit 
respondents,  moderate  the  focus  groups, 
conduct  the  interviews,  and  write  a 
report  of  the  findings.  For  the 
quantitative  research  the  FTC  has  also 
contracted  with  a  consumer  research 
firm  to  locate  eligible  borrowers  and 
recruit  respondents  as  well  as  to 
conduct  the  copy  tests  and  write  a  brief 
methodological  report.  The  results  will 
assist  the  FTC  in  determining  how 
required  disclosures  and  other 
information  affects  consumers'  ability  to 
understand  the  cost  and  features  of 
mortgages.  This  understanding  will 
further  the  FTC's  mission  of  protecting 
consumers  and  competition  in  this 
important  market. 

2.  Estimated  Hours  Burden 

Qualitative  Research 

The  contractor  will  recruit  12 
consumers  for  each  focus  group,  with 
the  expectation  that  each  group  will  be 
comprised  of  8-10  participants. 
Participation  by  each  focus  group  will 
require  approximately  two  hours.  Thus, 
the  focus  group  research  will  impose  a 
burden  of  up  to  40  hours  (2  groups  x  10 
participants  per  group  x  2  hours  per 
participant).  Approximately  36  one- 
hour  long,  in-depth  interviews  will  also 
be  conducted.  If  all  respondents  are 
single  decision  makers,  this  would  total 
36  hours.  However,  some  of  the 
interviews  may  include  couples. 
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is  voluntary  and  will  not 

capital,  or  labor 

respondents. 

be  compensated 
their  participation,  as 
1  nd  budgeted  for  by  the 


Participation 
require  start-up , 
expenditures  b; ' 
Participants  wi 
financially  for 
recommended 
contractor.  2 

By  direction  uf|the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  03-203*3  Filed  8-8-03;  8:45  am] 
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FEDERAL  TRApE  COMMISSION 

[File  No.  021  011 4] 

Iowa  Movers  and  Warehousemen's 
Association;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposi  d  Consent  Agreement. 


SUMMARY:  The  c  onsent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  pro  ubiting  unfair  or 
deceptive  acts  c  r  practices  or  unfair 
methods  of  con  petition.  The  attached 
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Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  September  1,  2003. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  in  the  Supplementary 
Information  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Abrahamsen,  FTC,  Biueau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20580,  (202)  326- 
2906. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721.  15  U.S.C. 
46(f).  and  §2.34  of  the  Commission's 
rules  of  practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Commission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Comment 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  August  1,  2003).  on  the 
World  Wide  Web.  at  "http:// 
www.ftc.gov/os/2003/08/index.htm."  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  130- 
H,  600  Pennsylvania  Avenue,  NW., 
Washington.  DC  20580.  either  in  person 
or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H.  600  Pennsylvania  Avenue,  NW., 
Washington.  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  dociunent  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  wiU  be  considered  by 
the  Commission  and  will  be  aveulable 


for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  to 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  an 
Agreement  Containing  Consent  Order 
with  Iowa  Movers  and  Warehousemen's 
Association  ("IMWA"  or 
"Respondent").  The  Agreement  is  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  IMWA  that 
the  law  has  been  violated  as  alleged  in 
the  Complaint  or  that  the  facts  alleged 
in  the  Complaint,  other  than 
jurisdictional  facts,  are  true. 

/.  The  Commission 's  Complaint 

The  proposed  Complaint  alleges  that 
Respondent  Iowa  Movers  and 
Warehousemen's  Association,  a 
corporation,  has  violated  and  is  now 
violating  Section  5  of  the  Federal  Trade 
Commission  Act.  Specifically,  the 
proposed  Complaint  alleges  that 
Respondent  has  agreed  to  engage,  and 
has  engaged,  in  a  combination  and 
conspfracy,  an  agreement,  concerted 
action  or  unfair  and  unlawful  acts, 
policies  and  practices,  the  purpose  or 
effect  of  which  is  to  unlawfully  hinder, 
restrain,  restrict,  suppress  or  eliminate 
competition  among  household  goods 
movers  in  the  household  goods  moving 
industry. 

Respondent  is  an  association 
organized  for  and  serving  its  members, 
which  are  approximately  70  household 
goods  movers  that  conduct  business 
within  the  State  of  Iowa.  In  2002  IMWA 
became  a  division  of  the  Iowa  Motor 
Truck  Association,  but  it  retains  its  own 
identity.  One  of  the  primary  functions  of 
IMWA  is  preparing,  and  filing  with  the 
Iowa  Department  of  Transportation's 
Office  of  Motor  Carrier  Services,  tariffs 
and  supplements  on  behalf  of  its 
members.  These  tariffs  and  supplements 
contain  rates  and  charges  for  the 
intrastate  and  local  transportation  of 
household  goods  and  for  related 
services. 

The  proposed  Complaint  alleges  that 
Respondent  is  engaged  in  initiating, 
preparing,  developing,  disseminating, 
and  taking  other  actions  to  establish  and 
maintain  collective  rates,  which  have 
the  piu-pose  or  effect  of  fixing, 
establishing  or  stabilizing  rates  for  the 
transportation  of  household  goods  in  the 
State  of  Iowa.  The  Respondent  files 
uniform  rates  and  the  tariffs  contain 
rules  that  limit  the  extent  to  which 
movers  can  discount  from  those  rates 
when  charging  consumers  for  moving, 
services. 
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The  proposed  Complaint  further 
alleges  that  Respondent  organizes  and 
conducts  meetings  that  provide  a  fonun 
for  discussion  or  agreement  between 
competing  carriers  concerning  or 
affecting  rates  and  charges  for  the 
intrastate  transportation  of  household 
goods. 

The  proposed  Complaint  further 
alleges  that  Respondent's  conduct  is 
anticompetitive  because  it  has  the  effect 
of  raising,  fixing,  and  stabilizing  the 
prices  of  household  goods  moves.  The 
acts  of  Respondent  also  have  the  effect 
of  depriving  consumers  of  the  benefits 
of  competition. 

II.  Terms  of  the  Proposed  Consent  Order 

The  proposed  Order  would  provide 
relief  for  the  alleged  anticompetitive 
effects  of  the  conduct  principally  by 
means  of  a  cease  and  desist  order 
barring  Respondent  from  continuing  its 
practice  of  filing  tariffs  containing 
collective  intrastate  rates. 

Paragraph  II  of  the  proposed  Order 
bars  Respondent  from  filing  a  tariff  that 
contains  collective  intrastate  rates.  This 
provision  will  terminate  Respondent's 
current  practice  of  filing  tariffs  that 
contain  intrastate  rates  that  are  the 
product  of  an  agreement  among  movers 
in  the  State  of  Iowa.  This  paragraph  also 
prohibits  Respondent  from  engaging  in 
activities  such  as  exchanges  of 
information  that  would  facilitate 
member  movers  in  agreeing  on  the  rates 
contained  in  their  intrastate  tariffs.  For 
example,  the  order  bars  Respondent 
from  providing  to  other  carriers  certain 
non-public  information.'  It  also  bars 
Respondent  from  maintaining  a  tariff 
committee  or  agreeing  with  movers  to 
institute  any  automatic  intrastate  rate 
increases. 

Paragraph  III  of  the  proposed  Order 
requires  Respondent  to  cancel  all  tariffs 
that  it  has  filed  that  contain  intrastate 
collective  rates.  This  provision  will 
ensure  that  the  collective  intrastate  rates 
now  on  file  in  the  State  of  Iowa  will  no 
longer  be  in  force,  allowing  for 
competitive  rates  in  futiu^  individual 
mover  tariffs.  Paragraph  III  of  the 
proposed  Order  also  requires 
Respondent  to  cancel  any  provisions  in 
its  governing  documents  that  permit  it 
to  engage  in  activities  barred  by  the 
Order. 

Paragraph  IV  of  the  proposed  Order 
requires  Respondent  to  send  to  its 
members  a  letter  explaining  the  terms  of 
the  Order.  This  will  make  clear  to 
members  that  they  can  no  longer  engage 
in  collective  rate-making  activities. 


Paragraphs  V  and  VI  of  the  proposed 
Order  require  Respondent  to  inform  the 
Commission  of  any  change  in 
Respondent  that  could  affect 
compliance  with  the  Order  and  to  file 
compliance  reports  with  the 
Commission  for  a  number  of  years. 
Paragraph  VII  of  the  proposed  Order 
states  that  the  Order  will  terminate  in  20 
years. 

///.  Opportunity  for  Modification  of  the 
Order 

Respondent  can  seek  to  modify  the 
proposed  Order  to  permit  it  to  engage  in 
collective  rate-making  if  it  can 
demonstrate  that  the  "state  action" 
defense  would  apply  to  its  conduct.^ 
The  state  action  doctrine  dates  back  to 
the  Supreme  Court's  1943  opinion  in 
Parker  V.  Brown,  which  held  that,  in 
light  of  the  States'  status  as  sovereigns, 
and  given  basic  principles  of  federalism. 
Congress  would  not  have  intended  the 
Sherman  Act  to  apply  to  the  activities 
of  States  themselves. 3  The  defense  also 
has  been  interpreted  in  limited 
cfrcmnstances  to  shield  from  antitrust 
scrutiny  private  firms'  activities  that  are 
conducted  piu'suant  to  state  authority. 
States  may  not.  however,  simply 
authorize  private  parties  to  violate  the 
antitrust  laws."  Instead,  a  State  must 
substitute  its  own  control  for  that  of  the 
market. 

Thus,  the  state  action  defense  would 
be  available  to  Respondent  only  if  it 
could  demonstrate  that  its  conduct 
satisfied  the  strict  two-pronged  standard 
the  Supreme  Court  set  out  in  California 
Retail  Liquor  Dealers  Ass'n  v.  Midcal 
Aluminum,  Inc.:  "the  challenged 
restraint  must  be  'one  clearly  articulated 
and  affirmatively  expressed  as  state 
policy'"  and  "the  policy  must  be 
'actively  supervised'  by  the  state 
itself.  "5 


>  A  State  statute  requires- that  carriers  make  their 
tariffs  available  to  the  public.  Iowa  Code  section 
325D.13. 


^  16  CFR  2.51.  Because  the  State  of  Iowa  recently 
enacted  legislation  expanding  the  state's  authority 
to  review  tariff  filings.  Respondent  may  seek  to 
modify  the  Order  in  this  instance.  (Senate  File  97. 
signed  into  law  on  March  28.  2003.)  We  note  that 
a  change  in  the  statute  alone  is  insufficient  to  assure 
active  state  supervision.  As  eicplained  below,  actual 
supervision,  rather  than  mere  statutory  authority  to 
supervise,  is  required.  We  discuss  the  state  action 
defense  below  in  some  detail.  See  also  Indiana 
Household  Movers  and  Warehousemen,  Inc.,  File 
No.  021-0115  (Mar.  18,  2003)  (proposed  consent 
order)  available  at  <http://www.ftc.gov/os/2003/03/ 
indianahouseholdmoversanalysis.pdf>. 

'317  U.S.  341  (1943). 

*PaTkeT\.  Brown.  317  U.S.  at  351  CtA)  state  does 
not  give  immunity  to  those  who  violate  the 
Sherman  Act  by  authorizing  them  to  violate  it,  or 
declaring  that  Uieir  action  is  lawful."). 

^445  U.S.  97,  105  (1980)  ("Midca/")  (quoting  City 
of  Lafayette  v.  Louisiana  Power  &■  Light,  435  U.S. 
389, 410  (1978)).  The  "restraint"  in  this  instance  is 
the  collective  rate-setting.  This  articulation  of  the 
state  action  doctrine  was  reaffirmed  by  the  Supreme 
Court  in  FTC  v.  Ticor  Title  Insurance  Co.  ("Ticor"), 


Under  the  first  prong  of  Midcal's  two- 
part  test.  Respondent  would  be  required 
to  show  that  the  State  of  Iowa  had 
"clearly  articulated  and  affirmatively 
expressed  as  state  policy"  the  desire  to 
replace  competition  widi  a  regulatory 
scheme.  With  regard  to  this  prong,  it 
appears  that  under  Iowa  law  tariffs  must 
be  "just,  reasonable,  and 
nondiscriminating.""  Respondent 
would  meet  its  biuden  only  if  it  could 
show  that  this  or  some  other  provision 
of  Iowa  law  constitutes  a  clear 
expression  of  state  policy  to  displace 
competition  and  allow  for  collective 
rate-making  among  competitors. 

Under  the  second  prong  of  the  Midcal 
test.  Respondent  would  be  required  to 
demonstrate  "active  supervision"  by 
state  officials.  The  Supreme  Court  has 
made  clear  that  the  active  supervision 
standard  is  a  rigorous  one.  It  is  not 
enough  that  the  State  grants  general 
authority  for  certain  business  conduct  or 
that  it  approves  private  agreements  with 
little  review.  As  the  Court  held  in 
Midcal,  "The  national  policy  in  favor  of 
competition  cannot  be  thwarted  by 
casting  such  a  gauzy  cloak  of  state 
involvement  over  what  is  essendally  a 
private  price-fixing  arrangement."^ 
Rather,  active  supervision  is  designed  to 
ensure  that  a  private  party's 
anticompetitive  action  is  shielded  from 
antitrust  liability  only  when  "the  State 
has  effectively  made  [the  challenged] 
conduct  its  own."^ 

In  order  for  state  supervision  to  be 
adequate  for  state  action  purposes,  state 
officials  must  engage  in  a  "pointed  re- 
examination" of  the  private  conduct.^  In 
this  regard,  the  State  must  "have  and 
exercise  ultimate  authority"  over  the 
challenged  anticompetitive  conduct.'" 
To  do  so.  state  officials  must  exercise 
"sufficient  independent  judgment  and 
control  so  that  the  details  of  the  rates  or 
prices  have  been  established  as  a 
product  of  deliberate  state  intervention, 
not  simply  by  agreement  among  private 
parties.""  One  asserting  the  state  action 
defense  must  demonstrate  that  the  state 
agency  has  ascertained  the  relevant 


504  U.S.  621,  633  (1992),  where  the  Court  noted 
that  the  gravity  of  the  antitrust  violation  of  price 
fixing  requires  exceptionally  clear  evidence  of  the 
State's  decision  to  supplant  competition. 

^lowa  Code  section  325A.7.  In  addition,  an  Iowa 
administrative  rule  specifically  allows  carriers  of 
household  goods  to  file  their  tariff  through  an 
agent  or  another  motor  carrier,  suggesting 
administrative  approval  of  collective  rate  filings. 
Iowa  Administrative  Code  761-524. 15(325A). 

'  Midcal,  445  U.S.  at  105-06. 

'Patrick  V.  Burget,  486  U.S.  94.  106  (1988). 

'Midcal.  445  U.S.  at  106.  Accord,  Ticor.  504  U.S. 
at  634-35;  Patrick  v.  Burget,  486  U.S.  at  100-01. 

'"Patrick  V.  Burget.  486  U.S.  at  101  (empha 
added). 

"  Ticor,  504  U.S.  at  634-35. 
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must  (1)  obtain  sufficient  information  to 
determine  the  actual  character  of  the 
private  conduct  at  issue,  (2)  measure 
that  conduct  against  the  legislature's 
stated  policy  criteria,  and  (3)  come  to  a 
clear  decision  that  the  private  conduct 
satisfies  those  criteria,  so  as  to  make  the 
final  decision  that  of  the  State  itself. 

V.  Standard  for  Active  Supervision 

There  is  no  single  procedural  or 
substantive  standard  that  the  Supreme 
Court  has  held  a  State  must  adopt  in 
order  to  meet  the  active  supervision 
standard.  Satisfying  the  Supreme 
Court's  general  standard  for  active 
supervision,  described  above,  is  and 
will  remain  the  ultimate  test  for  that 
element  of  the  state  action  defense. 

Nevertheless,  in  light  of  the  foregoing 
principles,  the  Commission  in  this 
Analysis  identifies  the  specific  elements 
of  an  active  supervision  regime  that  it 
will  consider  in  determining  whether 
the  active  supervision  prong  of  state 
action  is  met  in  future  cases  (as  well  as 
in  any  future  action  brought  by 
Respondent  to  modify  the  terms  of  this 
proposed  Order).  They  are  three:  (1)  The 
development  of  an  adequate  factual 
record,  including  notice  and 
opportunity  to  be  heard;  (2)  a  written 
decision  on  the  merits;  and  (3)  a  specific 
assessment — both  qualitative  and 
quantitative — of  how  the  private  action 
comports  with  the  substantive  standards 
established  by  the  state  legislature.  All 
three  elements  further  the  central 
purpose  of  the  active  supervision  prong 
by  ensuring  that  responsibility  for  the 
private  conduct  is  fairly  attributed  to  the 
State.  Each  will  be  discussed  below. 

A.  Development  of  an  Adequate  Factual 
Record,  Including  Notice  and 
Opportunity  to  Be  Heard 

To  meet  the  test  for  active  state 
supervision,  in  this  case  Respondent 
would  need  to  show  that  the  State  had 
in  place  an  administrative  body  charged 
with  the  necessary  review  of  filed  tariffs 
and  capable  of  developing  an  adequate 
factual  record  to  do  so.'"^  In  Ticor,  the 
Court  quoted  language  from  earlier 
lower  court  cases  setting  out  a  list  of 
organizational  and  procedural 


'.  United  States.  505  U.S.  144. 


'^  At  the  time  of  any  request  for  a  modification. 
Respondent  will  tje  required  to  produce  evidence  of 
what  the  state  reviewing  agency  is  likely  to  do  in 
response  to  collective  rate-making.  We  recognize 
that  this  involves  some  prediction  and  uncertainty, 
particularly  when  the  Respondent  requests  an  order 
modification  on  the  basis  of  a  state  review  program 
that  might  be  authorized  but  not  yet  operating,  as 
the  Respondent  will  still  be  under  order.  In  such 
cases  it  may  be  appropriate  for  the  Respondent  to 
show  what  the  state  program  is  designed,  directed, 
or  organized  to  do.  If  a  particular  state  agency  is. 
already  conducting  reviews  in  some  related  area, 
evidence  of  its  approach  to  these  tasks  will  be 
particularly  relevant. 


characteristics  relevant  as  the 
"begirming  point"  of  an  effective  state 
program: 

[Tjhe  state's  program  is  in  place,  is  staffed 
and  funded,  grants  to  the  state  officials  ample 
power  and  the  duty  to  regulate  pursuant  to 
declared  standards  of  state  policy,  is 
enforceable  in  the  state's  courts,  and 
demonstrates  some  basic  level  of  activity 
directed  towards  seeing  that  the  private 
actors  carry  out  the  state's  policy  and  not 
simply  their  own  policy  *  *   *  le 

Moreover,  that  body  would  need  to  be 
capable  of  compiling,  and  actually  compile, 
an  adequate  factual  record  to  assess  the 
nature  and  impact  of  the  private  conduct  in 
question.  The  precise  factual  record  that 
would  be  required  would  depend  on  the 
substantive  norm  that  the  State  has  provided; 
the  critical  question  is  whether  the  record 
has  sufficient  facts  for  the  reviewing  body 
sensibly  to  determine  that  the  State's 
substantive  regulatory  requirements  have 
been  achieved.  In  the  typical  case  in  which 
the  State  has  articulated  a  criterion  of 
consumer  impact,  obtaining  reliable,  timely, 
and  complete  economic  data  would  be 
central  to  the  regulatory  board's  ability  to 
determine  if  the  State's  chosen  criterion  has 
been  satisfied.'^  Timeliness  in  particular  is 
an  ongoing  concern:  if  the  private  conduct  is 
to  remain  in  place  for  an  extended  period  of 
time,  then  periodic  state  reviews  of  that 
private  conduct  using  current  economic  data 
are  important  to  ensure  that  the  restraint 
remains  that  of  the  State,  and  not  of  the 
private  actors. 

Additionally,  in  assembling  an  adequate 
factual  record,  the  procedural  value  of  notice 
and  opportunity  to  comment  is  well 
established.  These  procedural  elements, 
which  have  evolved  in  various  contexts 
through  common  law,  through  state  and 
federal  constitutional  law.  and  through 
Administrative  Procedure  Act  rulemakings,'" 
are  powerful  engines  for  ensuring  that 
relevant  facts — especially  those  facts  that 
might  tend  to  contradict  the  proponent's 
contentions — are  brought  to  the  state 
decision-maker's  attention. 

B.  A  Written  Decision 

A  second  important  element  the 
Commission  will  look  to  in  determining 
whether  there  has  been  active  super\'ision  is 
whether  the  state  board  renders  its  decision 
in  writing.  Though  not  essential,  the 
existence  of  a  written  decision  is  normally 
the  clearest  indication  that  the  board  (1) 
genuinely  has  assessed  whether  the  private 
conduct  satisfies  the  legislature's  stated 


'6  Ticor.  504  U.S.  at  637  (citations  omitted). 

■'As  the  Ticor  Court  held,  "state  officials  jmustl 
have  undertaken  the  necessary  steps  to  determine 
the  specifics  of  the  price-fixing  or  rat^setting 
scheme."  Id.  at  638. 

'"The  Administrative  Procedure  Act  defines  a 
rule,  in  part,  as  "the  whole  or  a  part  of  an  agency 
statement  of  general  or  particular  applicability  and 
future  effect  designed  to  implement,  interpret,  or 
prescribe  law  or  policy."  5  U..S.C.  551(4).  Actions 
"concerned  with  the  approval  of  "tariffe"  or  rate 
schedules  filed  by  public  utilities  and  common 
carriers"  are  typical  examples  of  rulemaking 
proceedings.  E.  Gellhorn  &  R.  Levin,  Administrative 
Law  &  Process  300  (1997). 
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standards  and  (2)  has  directly  taken 
responsibility  for  that  determination. 
Through  a  written  decision,  whether 
rejecting  or  (the  more  critical  context) 
approving  particular  private  conduct  that 
would  otherwise  violate  the  federal  antitrust 
laws,  the  state  boeird  would  provide  analysis 
and  reasoning,  and  supporting  evidence,  that 
the  private  conduct  furthers  the  legislature's 
objectives. '8 

C.  Qualitative  and  Quantitative  Compliance 
with  State  Policy  Objectives 

In  determining  active  supervision,  the 
substance  of  the  State's  decision  is  critical. 
Its  fundamental  purpose  must  be  to 
determine  that  the  private  conduct  meets  the 
state  legislature's  stated  criteria.  Federal 
antitrust  law  does  not  seek  to  impose  federal 
substantive  standards  on  state  decision- 
making, but  it  does  require  that  the  States — 
in  displacing  federal  law — meet  their  own 
stated  standards.  As  the  Ticor  Court 
explained: 

Our  decisions  make  clear  that  the  purpose 
of  the  active  supervision  inquiry  is  not  to 
determine  whether  the  State  has  met  some 
normative  standard,  such  as  efficiency,  in  its 
regulatory  practices.  Its  purpose  is  to 
determine  whether  the  State  has  exercised 
sufficient  independent  judgment  and  control 
so  that  the  details  of  the  rates  or  prices  have 
been  established  as  a  product  of  deliberate 
state  intervention,  not  simply  by  agreement 
among  private  parties.  Much  as  in  causation 
inquiries,  the  analysis  asks  whether  the  State 
has  played  a  substantial  role  in  determining 
the  specifics  of  the  economic  policy.  The 
question  is  not  how  well  state  regulation 
works  but  whether  the  Emticompetitive 
scheme  is  the  State's  own. 20 

Thus,  a  decision  by  a  state  board  that 
assesses  both  qualitatively  and 
quantitatively  whether  the  "details  of 
the  rates  or  prices"  satisfy  the  state 
criteria  ensures  that  it  is  the  State,  and 
not  the  private  parties,  that  determines 
the  substantive  policy.  There  should  be 
evidence  of  the  steps  the  State  took  in 
analyzing  the  rates  filed  and  the  criteria 
it  used  in  evaluating  those  rates.  There 
should  also  be  evidence  showing 
whether  the  State  independently 
verified  the  accuracy  of  financial  data 
submitted  and  whether  it  relied  on 
accurate  and  representative  samples  of 
data.  There  should  be  evidence  that  the 
State  has  a  thorough  understanding  of 
the  consequences  of  the  private  parties' 
proposed  action.  Tariffs,  for  instance, 
can  be  complex,  and  there  should  be 
evidence  that  the  State  not  only  has 


'■^  A  record  preserved  by  other  means,  such  as 
audio  or  video  recording  technology,  might  also 
suffice,  provided  that  it  demonstrated  that  the  board 
had  (1)  genuinely  assessed  the  private  conduct  and 
(2)  taken  direct  responsibility.  Such  an  audio  or 
video  recording,  however,  will  be  an  adequate 
substitute  for  a  written  opinion  only  when  it 
provides  a  sufficiently  transparent  and  decipherable 
view  of  the  decision-making  proceeding  to  facilitate 
meaningful  public  review  and  comment. 

^  Ticor.  504  U.S.  at  634-35. 


analyzed  the  actual  rates  charged  but 
also  has  analyzed  the  complex  rules  that 
may  directly  or  indirectly  impact  the 
rates  contained  in  the  tariff. 

If  the  State  has  chosen  to  include  in 
its  statute  a  requirement  that  the 
regulatory  body  evaluate  the  impact  of 
particular  conduct  on  "competition," 
"consumer  welfare,"  or  some  similar 
criterion,  then — to  meet  the  standard  for 
active  supervision — there  should  be 
evidence  that  the  State  has  closely  and 
carefully  examined  the  likely  impact  of 
the  conduct  on  consumers.  Because  the 
central  purpose  of  the  federal  antitrust 
laws  is  also  to  protect  competition  and 
consumer  welfare.^i  conduct  that  would 
run  counter  to  those  federal  laws  should 
not  be  lightly  assumed  to  be  consistent 
with  parallel  state  goals.  Especially 
when,  as  here,  the  underlying  private 
conduct  alleged  is  price  fixing — which, 
as  the  Ticor  Court  noted,  is  possibly  the 
most  "pernicious"  antitrust  offense  22 — 
a  careful  consideration  of  the  specific 
monetary  impact  on  consumers  is 
critical  to  any  assessment  of  an  overall 
impact  on  consumer  welfare.  To  the 
maximum  extent  practicable,  that 
consideration  should  include  an  express 
quantitative  assessment,  based  on 
reliable  economic  data,  of  the  specific 
likely  impact  upon  consumers. 

It  bears  emphasizing  that  States  need 
not  choose  to  enact  criteria  such  as 
promoting  "competition"  or  "consumer 
welfare" — the  central  end  of  federal 
antitrust  law.  A  State  could  instead 
enact  some  other  criterion.  Then,  the 
State's  decision  would  need  to  assess 
whether  that  objective  had  been  met. 

On  the  other  hand,  if  a  State  does  not 
disavow  (either  expressly  or  through  the 
promulgation  of  wholly  contrary 
regulatory  criteria)  that  consumer 
welfare  is  state  regulatory  policy,  it 
must  address  consumer  welfare  in  its 
regulatory  analysis.  In  claiming  the  state 
action  defense,  a  respondent  would 
need  to  demonstrate  that  the  state  board, 
in  evaluating  arguably  anticompetitive 
conduct,  had  carefully  considered  and 
expressly  quantified  the  likely  impact  of 
that  conduct  on  consumers  as  a  central 
element  of  deciding  whether  to  approve 
that  conduct.23 

In  the  present  case,  Iowa  has  chosen 
to  give  consideration  to,  among  other 
state  interests,  the  interests  of 


"  Indeed,  consideration  of  consumer  impact  is  at 
the  heart  of  "(a)  national  policy"  that  preserves  "the 
free  market  and  *   '   *  a  system  of  free  enterprise 
without  price  fixing  or  cartels."  Id.  at  632. 

"  Id.  at  639  ("No  antitrust  offense  is  more 
pernicious  than  price  fixing."). 

^^This  requirement  is  based  on  the  principle  that 
the  national  policy  favoring  competition  "is  an 
essential  part  of  the  economic  and  legal  system 
within  which  the  separate  States  administer  their 
own  laws."  Id.  at  632. 


consumers.  A  state  statute  prohibits 
movers  from  charging  "more  for  the 
transportation  of  persons  or  property 
than  a  fair  and  just  rate  or  charge."  ^* 
Thus,  to  establish  active  supervision. 
Respondent  would  be  obligated  to  show 
that  the  State,  prior  to  approving  the 
rates  at  issue,  performed  an  analysis  and 
quantification  of  whether  the  rates  to 
consumers  would  be  higher  than  a  "fair 
and  just  rate." 

VI.  Opportunity  for  Public  Comment 

The  standards  of  active  supervision 
remain  those  laid  out  by  the  Supreme 
Court  in  Midcal  and  its  progeny.  Those 
standards  have  been  explained  in  detail 
above  to  further  illustrate  how  they 
would  apply  should  Respondent  seek  to 
modify  this  proposed  Order.  Applying 
these  standards,  the  Commission 
believes,  will  further  the  principles  of 
federalism  and  accountability 
enunciated  by  the  Supreme  Court,  will 
help  clarify  for  States  and  private 
parties  the  reach  of  federal  antitrust  law, 
and  will  ultimately  redound  to  the 
benefit  of  consumers. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  30  days  in  order 
to  receive  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  again  review  the  Agreement  and 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the  . 
Agreement  or  make  final  the  Order 
contained  in  the  Agreement. 

By  accepting  the  proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  issues  described  in  the 
proposed  Complaint  will  be  resolved. 
The  purpose  of  this  analysis  is  to  invite 
and  facilitate  public  comment 
concerning  the  proposed  Order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  and 
proposed  Order  or  to  modify  their  terms 
in  any  way. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  03-20370  Filed  8-8-03;  8:45  am) 
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2*  Iowa  Code  section  325D.13. 
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instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
e-mail  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
Rules  of  Practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  an 
Agreement  Containing  Consent  Order 
with  Minnesota  Transport  Services 
Association  ("MTSA"  or 
"Respondent").  The  Agreement  is  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  MTSA  that 
the  law  has  been  violated  as  alleged  in 
the  Complaint  or  that  the  facts  alleged 
in  the  Complaint,  other  than 
jurisdictional  facts,  are  true. 

/.  The  Commission's  Complaint 

The  proposed  Complaint  alleges  that 
Respondent  Minnesota  Transport 
Services  Association,  a  corporation,  has 
violated  and  is  now  violating  Section  5 
of  the  Federal  Trade  Commission  Act. 
Specifically,  the  proposed  Complaint 
alleges  that  Respondent  has  agreed  to 
engage,  and  has  engaged,  in  a 
combination  and  conspiracy,  an 
agreement,  concerted  action  or  imfair 
and  unlawful  acts,  policies  and 
practices,  the  purpose  or  effect  of  which 
is  to  unlawfully  hinder,  restrain, 
restrict,  Suppress  or  eliminate 
competition  among  household  goods 
movers  in  the  household  goods  moving 
industry. 

Respondent  is  an  association 
organized  for  and  serving  its  members, 
which  are  approximately  89  household 
goods  movers  that  conduct  business 
within  the  State  of  Minnesota.  One  of 
the  primary  functions  of  Respondent  is 
preparing,  and  filing  with  the  Minnesota 
Department  of  Transportation,  tariffs 
and  supplements  on  behalf  of  its 
members.  These  tariffs  and  supplements 
contain  rates  and  charges  for  the 
intrastate  and  local  transportation  of 
household  goods  and  for  related 
services. 

The  proposed  Complaint  alleges  that 
Respondent  is  engaged  in  initiating, 
preparing,  developing,  disseminating, 
and  taking  other  actions  to  establish  and 
maintain  collective  rates,  which  have 
the  purpose  or  effect  of  fixing, 
establishing  or  stabilizing  rates  for  the 
transportation  of  household  goods  in  the 
State  of  Minnesota. 


The  proposed  Complaint  further 
alleges  that  Respondent  organizes  and 
conducts  meetings  that  provide  a  forum 
for  discussion  or  agreement  between 
competing  carriers  concerning  or 
affecting  rates  and  charges  for  the 
intrastate  transportation  of  household 
goods. 

The  proposed  Complaint  further 
alleges  that  Respondent's  conduct  is 
anticompetitive  because  it  has  the  effect, 
of  raising,  fixing,  and  stabilizing  the 
prices  of  household  goods  moves.  The 
acts  of  Respondent  also  have  the  effect 
of  depriving  consumers  of  the  benefits 
of  competition. 

U.  Terms  of  the  Proposed  Consent  Order 

The  proposed  Order  would  provide 
relief  for  the  alleged  anticompetitive 
effects  of  the  conduct  principally  by 
means  of  a  cease  and  desist  order 
barring  Respondent  from  continuing  its 
practice  of  filing  tariffs  containing 
collective  intrastate  rates. 

Paragraph  II  of  the  proposed  Order 
bars  Respondent  from  filing  a  tariffihat 
contains  collective  intrastate  rates.  This 
provision  will  terminate  Respondent's 
current  practice  of  filing  tariffs  that 
contain  intrastate  rates  that  are  the 
product  of  an  agreement  among  movers 
in  the  State  of  Minnesota.  This 
paragraph  also  prohibits  Respondent 
ft-om  engaging  in  activities  such  as 
exchanges  of  information  that  would 
facilitate  member  movers  in  agreeing  on 
the  rates  contained  in  their  intrastate 
tariffs.  For  example,  the  order  bars 
Respondent  from  providing  to  other 
carriers  certain  non-public  information.^ 
It  also  bars  Respondent  from 
maintaining  a  tariff  committee  or 
agreeing  with  movers  to  institute  any 
automatic  intrastate  rate  increases. 

Paragraph  III  of  the  proposed  Order 
requires  Respondent  to  cancel  all  tariffs 
that  it  has  filed  that  contain  intrastate 
collective  rates.  This  provision  will 
ensiu-e  that  the  collective  intrastate  rates 
now  on  file  in  the  State  of  Minnesota 
will  no  longer  be  in  force,  allowing  for 
competitive  rates  in  future  individual 
mover  tariffs.  Paragraph  III  of  the 
proposed  Order  also  requires 
Respondent  to  cancel  any  provisions  in 
its  governing  documents  that  permit  it 
to  engage  in  activities  barred  by  the 
Order. 

Paragraph  IV  of  the  proposed  Order 
requires  Respondent  to  send  to  its 
members  a  letter  explaining  the  terms  of 
the  Order.  This  will  make  clear  to 
members  that  they  can  no  longer  engage 
in  collective  rate-making  activities. 


^  Under  a  state  statute,  a  carrier's  tariff  filing 
"constitutes  notice  to  the  public"  of  the  contents  of 
the  tariff.  Minn.  Stat.  Ann.  §Z21.161(Subd.  1). 
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Paragraphs  V  and  VI  of  the  proposed 
Order  require  Respondent  to  inform  the 
Conunission  of  any  change  in 
Respondent  that  could  affect 
compliance  with  the  Order  and  to  file 
compliance  reports  with  the 
Commission  for  a  number  of  years. 
Paragraph  VII  of  the  proposed  Order 
states  that  the  Order  will  terminate  in  20 
years. 

///.  Opportunity  for  Modification  of  the 
Order 

Respondent  can  seek  to  modify  the 
proposed  Order  to  permit  it  to  engage  in 
collective  rate-making  if  it  can 
demonstrate  that  the  "state  action" 
defense  would  apply  to  its  conduct. ^ 
The  state  action  docfrine  dates  back  to 
the  Supreme  Court's  1943  opinion  in 
Parker  v.  Brown,  which  held  that,  in 
light  of  the  States'  status  as  sovereigns, 
and  given  basic  principles  of  federalism, 
Congress  would  not  have  intended  the 
Sherman  Act  to  apply  to  the  activities 
of  States  themselves.  3  The  defense  also 
has  been  interpreted  in  limited 
circiunstances  to  shield  from  antitrust 
scrutiny  private  firms'  activities  that  are 
conducted  pursuant  to  state  authority. 
States  may  not,  however,  simply 
authorize  private  parties  to  violate  the 
antitrust  laws.''  Instead,  a  State  must 
substitute  its  own  control  for  that  of  the 
market. 

Thus,  the  state  action  defense  would 
be  available  to  Respondent  only  if  it 
could  demonstrate  that  its  conduct 
satisfied  the  strict  two-pronged  standard 
the  Supreme  Court  set  out  in  California 
Retail  Liquor  Dealers  Ass'n  v.  Midcal 
Aluminum,  Inc.:  "the  challenged 
restraint  must  be  'one  clearly  articulated 
and  affirmatively  expressed  as  state 
policy'  "  and  "the  policy  must  be 
'actively  supervised'  by  the  state 
itself.  "5 

Under  the  first  prong  of  Midcal's  two- 
part  test.  Respondent  would  be  required 


2 16  CFR  2.51.  Because  of  this  possibility,  and 
because  the  issues  raised  by  this  case  frequently 
arise,  it  is  appropriate  to  address  the  state  action 
defense  in  some  detail  as  we  did  in  Indiana 
Household  Movers  and  Warehousemen,  Inc.,  File 
No.  021-0115  (Mar.  18,  2003)  (proposed  consent 
order)  available  at  http://www.flc.gov/os/2003/03/ 
indianahouseholdmoversanalysis.pdf 

3  317U.S.  341  (1943). 

*  Parker  V.  Brown,  317  U.S.  at  351  ("[A)  state  does 
not  give  immunity  to  those  who  violate  the 
Sherman  Act  by  authorizing  them  to  violate  it,  or 
declaring  that  their  action  is  lawful."). 

5445  U.S.  97,  105  (1980)  ("Mjdca/")  {quoting  City 
of  Lafayette  v.  Louisiana  Power  6-  Light,  435  U.S. 
389,  410  (1978)).  The  "restraint"  in  this  instance  is 
the  collective  rate-setting.  This  articulation  of  the 
state  action  doctrine  was  reaffirmed  by  the  Supreme 
Court  in  FTC  v.  Ticor  Title  Insurance  Co.  ["Ticor"). 
504  U.S.  621,  633  (1992),  where  the  Court  noted 
that  the  gravity  of  the  antitrust  violation  of  price 
fixing  requires  exceptionally  clear  evidence  of  the 
State's  decision  to  supplant  competition. 


to  show  that  the  State  of  Minnesota  had 
"clearly  articulated  and  affirmatively 
expressed  as  state  policy"  the  desire  to 
replace  competition  with  a  regulatory 
scheme.  With  regard  to  this  prong,  a 
Minnesota  statute  in  effect  imtil  recently 
specifically  addressed  collective  rates: 

In  order  to  ensiire  nondiscriminatory  rates 
and  charges  for  shippers  and  receivers,  the 
board  shall  establish  a  collective  rate-making 
procedure  which  will  ensure  the  publication 
and  maintenance  of  just  and  reasonable  rates 
and  charges  under  uniform,  reasonably 
related  rate  structures.* 

On  June  8,  2003  this  statute  was 
repecded.^  With  this  statute  repealed. 
Respondent  would  meet  its  burden  only 
if  it  could  show  that  some  other 
provision  of  Minnesota  law  constitutes 
a  clear  expression  of  state  policy  to 
displace  competition  and  allow  for 
collective  rate-making  among 
competitors. 

Respondent  has  asserted  that  the 
majority  of  its  members  were  essentially 
compelled  to  file  collective  tariffs  with 
the  state  because  the  state  statute 
contemplated  granting  exemptions  from 
filing  collective  rates  only  under  limited 
circumstances.^  The  repeal  of  the 
Minnesota  collective  rate  statute  moots 
this  issue  in  this  case.  However,  even 
assuming  a  state  statute  compels  private 
entities  to  file  collective  rates,  this 
would  not  remove  anticompetitive 
conduct  from  potential  Federal  antitrust 
liability.  The  Supreme  Court  has  made 
clear  that  where  a  state  statute  compels 
a  private  party  to  engage  in  a  per  se 
violation  of  the  Federal  antitrust  laws  in 
order  to  comply  with  the  state  statute, 
the  state  statute  will  be  pre-empted  by 
the  Federal  Sherman  Act  unless  the 
requirements  of  the  state  action  doctrine 
have  been  met.  Rice  v.  Norman  Williams 
Co.,  458  U.S.  654,  661  (1982).»  ff  a  state 
statute  compelled  competitors  to  file 
collective  rates,  it  would  be  mandating 
horizontal  price  fixing,  which  is  the 
classic  per  se  violation  of  the  Sherman 


"MINN.  STAT.  ANN.  section  221.165. 

'H.F.  1214,  83rd  Leg.  (MINN.  2003-2004). 

"MINN.  STAT.  ANN.  section  221.165;  Minnesota 
Administrative  Rule  §8900.1000  (Subpart  2) 
(exemption  can  be  granted  if  the  mover  "will  suffer 
no  hardship  in  publishing  its  own  rates,"  the  grant 
will  "not  conflict  with  the  legislative  purpose  to  be 
accomplished  by  commissioner  approval  of 
collective  ratemaking"  and  "the  grant  will  be 
consistent  with  the  public  interest").  There  is  no 
evidence  that  the  movers  participating  in  the 
collective  tariffs  sought  exemptions. 

»  A  state  statute  may  be  "condemned  under  the 
antitrust  laws  *   *  *  if  it  mandates  or  authorizes 
conduct  that  necessarily  constitutes  a  violation  of 
the  law  in  all  cases,  or  if  it  places  irresistible 
pressure  on  a  private  party  to  violate  the  antitrust 
laws  in  order  to  comply  with  the  statute.  Such 
condemnation  will  follow  under  section  1  of  the 
Sherman  Act  when  the  conduct  contemplated  by 
the  statute  is  in  all  cases  a  per  se  antitrust 
violation."  Rice.  458  U.S.  at  661. 


Act.  If  a  state  chooses  to  compel  such 
facially  anticompetitive  private  conduct, 
the  private  parties  are  free  from  Federal 
antitrust  liability  only  when  the 
requirements  of  the  state  action  doctrine 
have  been  met,  including  active 
supervision  by  the  state  of  the  private 
collective  rate-setting.'" 

Under  the  second  prong  of  the  Midcal 
test,  Respondent  would  be  required  to 
demonstrate  "active  supervision"  by 
state  officials.  The  Supreme  Court  has 
made  clear  that  the  active  supervision 
standard  is  a  rigorous  one.  It  is  not 
enough  that  the  State  grants  general 
authority  for  certain  business  conduct  or 
that  it  approves  private  agreements  with 
little  review.  As  the  Court  held  in 
Midcal,  "The  national  policy  in  favor  of 
competition  cannot  be  thwarted  by 
casting  such  a  gauzy  cloak  of  state 
involvement  over  what  is  essentially  a 
private  price-fixing  arrangement."" 
Rather,  active  supervision  is  designed  to 
ensure  that  a  private  party's 
anticompetitive  action  is  shielded  from 
antitrust  liability  only  when  "the  State 
has  effectively  made  [the  challenged) 
conduct  its  own."'^ 
-    In  order  for  state  supervision  to  be 
adequate  for  state  action  purposes,  state 
officials  must  engage  in  a  "pointed  re- 
examination" of  the  private  conduct. '^ 
In  this  regard,  the  State  must  "have  and 
exercise  ultimate  authority"  over  the 
challenged  anticompetitive  conduct.'* 
To  do  so,  state  officials  must  exercise 
"sufficient  independent  judginent  and 
■control  so  that  the  details  of  the  rates  or 
prices  have  been  established  as  a 
product  of  deliberate  state  intervention, 
not  simply  by  agreement  among  private 
parties."'^  One  asserting  the  state  action 
defense  must  demonstrate  that  the  state 
agency  has  ascertained  the  relevant 
facts,  examined  the  substantive  merits 
of  the  private  action,  assessed  whether 
that  private  action  comports  with  the 
underlying  statutory  criteria  established 


">  As  the  Supreme  Court  itself  noted  in  Rice  v. 
Norman  Williams  Co.,  its  earlier  decision  in  Midcal, 
articulating  the  two  prongs  of  the  state  action 
doctrine,  overturned  a  statute  that  "required 
members  of  the  California  wine  industr)'  to  file  fair 
trade  contracts  or  price  schedules  with  the  State, 
and  provided  that  if  a  wine  producer  had  not  set 
prices  through  a  fair  trade  contract,  wholesalers 
must  post  a  resale  price  schedule  for  that  producer's 
brands."  458  U.S.  at  659  (emphasis  in  original). 
Thus,  the  statute  at  issue  in  Midcal  "facially 
conflicted  with  the  Sherman  Act  because  it 
mandated  resale  price  maintenance,  an  activity  that 
has  long  been  regarded  as  a  per  se  violation  of  the 
Sherman  Act."  Id.  at  659-60  (emphasis  in  original). 

"  Midcal,  445  U.S.  at  105-06. 

"  Patrick  V.  Burget,  486  U.S.  94,  106  (1988). 

^^  Midcal,  445  U.S.  at  106.  Accord,  Ticor.  504  U.S. 
at  634-35;  Patrick  v.  Burget.  486  U.S.  at  100-01. 

^*  Patrick  v.  Burget,  486  U.S.  at  101  (emphases 
added). 

'5  Ticor,  504  U.S.  at  634-35. 
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IV.  General  Characteristics  of  Active 
Supervision 

At  its  core,  t4e  j 
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Through  the  ac  ;ive  supervision 
requirement,  tl  e  Court  furthers  the 
fundamental  pi  inciple  of  accountability 
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that,  if  allowini ;  anticompetitive 
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In  short,  clea  -  articulation  requires 
that  a  State  enu  nciate  an  aiffirmative 
intent  to  displa  :e  competition  and  to 

1  stated  criterion.  Active 
supervision  req  uires  the  State  to 
examine  indivi  dual  private  conduct, 
pursuant  to  that  regulatory  regime,  to 
ensure  that  it  comports  with  that  stated 
criterion.  Only  then  can  the  underlying 
conduct  accura  tely  be  deemed  that  of 
the  State  itself,  and  political 
responsibility  fpr  the  conduct  fairly  be 
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'•Parker.  317  U.J 


at  351.  . 


"5MU.S.  at636 

>»  See  New  Yoik  \.  United  States,  505  U.S.  144, 
168-69  (1992). 


that  conduct  ageiinst  the  legislature's 
stated  pohcy  criteria,  and  (3)  come  to  a 
clear  decision  that  the  private  conduct 
satisfies  those  criteria,  so  as  to  make  the 
final  decision  that  of  the  State  itself. 

V.  Standard  for  Active  Supervision 

There  is  no  single  procedural  or 
substantive  standard  that  the  Supreme 
Court  has  held  a  State  must  adopt  in 
order  to  meet  the  active  supervision 
standard.  Satisfying  the  Supreme 
Court's  general  standard  for  active 
supervision,  described  above,  is  and 
will  remain  the  ultimate  test  for  that 
element  of  the  state  action  defense. 

Nevertheless,  in  light  of  the  foregoing 
principles,  the  Commission  in  this 
Analysis  identifies  the  specific  elements 
of  an  active  supervision  regime  that  it 
will  consider  in  determining  whether 
the  active  supervision  prong  of  state 
action  is  met  in  future  cases  (as  well  as 
in  any  future  action  brought  by 
Respondent  to  modify  the  terms  of  this 
proposed  Order).  They  are  three:  (1)  The 
development  of  an  adequate  factual 
record,  including  notice  and 
opportunity  to  be  heard;  (2)  a  written 
decision  on  the  merits;  and  (3)  a  specific 
assessment — both  qualitative  and 
quantitative — of  how  the  private  action 
comports  with  the  substantive  standards 
established  by  the  state  legislature.  All 
three  elements  further  the  central 
purpose  of  the  active  supervision  prong 
by  ensuring  that  responsibility  for  the 
private  conduct  is  fairly  attributed  to  the 
State.  Each  will  be  discussed  below. 

A.  Development  of  an  Adequate  Factual 
Record,  Including  Notice  and 
Opportunity  To  Be  Heard 

To  meet  the  test  for  active  state 
supervision,  in  this  case  Respondent 
would  need  to  show  that  the  State  had 
in  place  an  administrative  body  charged 
with  the  necessary  review  of  filed  tariffs 
and  capable  of  developing  an  adequate 
factual  record  to  do  so.'^  In  Ticor,  the 
Court  quoted  language  from  earlier 
lower  court  cases  setting  out  a  list  of 
organizational  and  procedural 
characteristics  relevant  as  the 


'"  At  the  time  of  any  request  for  a  modification. 
Respondent  will  be  required  to  produce  evidence  of 
what  the  state  reviewing  agency  is  likely  to  do  in 
response  to  collective  rate-making.  We  recognize 
that  this  involves  some  prediction  and  uncertainty, 
particularly  when  the  Respondent  requests  an  order 
modification  on  the  basis  of  a  state  review  program 
that  might  be  authorized  but  not  yet  operating,  as 
the  Respondent  will  still  be  under  order,  hi  such 
cases  it  may  be  appropriate  for  the  Respondent  to 
show  what  the  state  program  is  designed,  directed, 
or  organized  to  do.  If  a  particular  state  agency  is 
already  conducting  reviews  in  some  related  area, 
evidence  of  its  approach  to  these  tasks  will  be 
particularly  relevant. 


"beginning  point"  of  an  effective  state 
program: 

[Tjhe  state's  program  is  in  place,  is  staffed 
and  funded,  grants  to  the  state  officials  ample 
power  and  the  duty  to  regulate  pursuant  to 
declared  standards  of  state  policy,  is 
enforceable  in  the  state's  courts,  and 
den-.onstrates  some  basic  level  of  activity 
directed  towards  seeing  that  the  private 
actors  carry  out  the  state's  policy  and  not 
simply  their  own  policy  .  *  *  *^° 

Moreover,  that  body  would  need  to  be 
capable  of  compiling,  and  actually 
compile,  an  adequate  factual  record  to 
assess  the  nature  and  impact  of  the 
private  conduct  in  question.  The  precise 
factual  record  that  would  be  required 
would  depend  on  the  substantive  norm 
that  the  State  has  provided;  the  critical 
question  is  whether  the  record  has 
sufficient  facts  for  the  reviewing  body 
sensibly  to  determine  that  the  State's 
substantive  regulatory  requirements 
have  been  achieved.  In  the  typical  case 
in  which  the  State  has  articulated  a 
criterion  of  consumer  impact,  obtaining 
reliable,  timely,  and  complete  economic 
data  would  be  central  to  the  regulatory 
board's  ability  to  determine  if  the  State's 
chosen  criterion  has  been  satisfied.^' 
Timeliness  in  particular  is  an  ongoing 
concern;  if  the  private  conduct  is  to 
remain  in  place  for  an  extended  period 
of  time,  then  periodic  state  reviews  of 
that  private  conduct  using  current 
economic  data  are  important  to  ensure 
that  the  restraint  remains  that  of  the 
State,  and  not  of  the  private  actors. 

Additionally,  in  assembling  an 
adequate  factual  record,  the  procedural 
value  of  notice  and  opportimity  to 
comment  is  well  established.  These 
procedural  elements,  which  have 
evolved  in  various  contexts  through 
common  law,  through  State  and  Federal 
constitutional  law,  and  through 
Administrative  Procedure  Act 
rulemakings,^^  are  powerful  engines  for 
ensuring  that  relevant  facts — especially 
those  facts  that  might  tend  to  contradict 
the  proponent's  contentions — are 
brought  to  the  state  decision-maker's 
attention. 


2"  Ticor,  504  U.S.  at  637  (citations  omitted). 

"  As  the  Ticor  Court  held,  "state  officials  [must] 
have  undertaken  the  necessary  steps  to  determine 
the  specifics  of  the  price-fixing  or  ratesetting 
scheme."  Id.  at  638. 

**  The  Administrative  Procedure  Act  defines  a 
rule,  in  part,  as  "the  whole  or  a  part  of  an  agency 
statement  of  general  or  particular  applicability  and 
future  effect  designed  to  implement,  interpret,  or 
prescribe  law  or  policy."  5  U.S.C  551(4).  Actions 
"concerned  with  the  approval  of  'tariffe'  or  rate 
schedules  filed  by  public  utilities  and  common 
carriers"  are  typical  examples  of  rulemaking 
proceedings.  E.  Gellhom  &  R.  Levin,  Administrative 
Law  &  Process  300  (1997). 
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B.  A  Written  Decision 

A  second  important  element  the 
Commission  will  look  to  in  determining 
whether  there  has  been  active 
supervision  is  whether  the  state  board 
renders  its  decision  in  writing.  Though 
not  essential,  the  existence  of  a  written 
decision  is  normally  the  clearest 
indication  that  the  board  (1)  genuinely 
has  assessed  whether  the  private 
conduct  satisfies  the  legislature's  stated 
standards  and  (2)  has  directly  taken 
responsibility  for  that  determination. 
Through  a  wTitten  decision,  whether 
rejecting  or  (the  more  critical  context) 
approving  particular  private  conduct 
that  would  otherwise  violate  the  Federal 
antitrust  laws,  the  state  board  would 
provide  analysis  and  reasoning,  and 
supporting  evidence,  that  the  private 
conduct  furthers  the  legislature's 
objectives.23 

C.  Qualitative  and  Quantitative 
Compliance  with  State  Policy  Objectives 

In  determining  active  supervision,  the 
substance  of  the  State's  decision  is 
critical.  Its  fundamental  purpose  must 
be  to  determine  that  the  private  conduct 
meets  the  state  legislature's  stated 
criteria.  Federal  antitrust  law  does  not 
seek  to  impose  Federal  substantive 
standards  on  state  decision-making,  but 
it  does  require  that  the  States — in 
displacing  Federal  law — meet  their  own 
stated  standards.  As  the  Ticor  Court 
explained:  , 

Our  decisions  make  clear  that  the  purpose  of 
the  active  supervision  inquiry  is  not  to 
determine  whether  the  State  has  met  some 
normative  standard,  such  as  efficiency,  in  its 
regulator}'  practices.  Its  purpose  is  to 
determine  whether  the  State  has  exercised 
sufficient  independent  judgment  and  control 
so  that  the  details  of  the  rates  or  prices  have 
been  established  as  a  product  of  deliberate 
state  intervention,  not  simply  by  agreement 
among  private  parties.  Much  as  in  causation 
inquiries,  the  analysis  asks  whether  the  State 
has  played  a  substantial  role  in  determining 
the  specifics  of  the  economic  policy.  The 
question  is  not  how  well  stale  regulation 
works  but  whether  the  anticompetitive 
scheme  is  the  State's  own.^'' 
Thus,  a  decision  by  a  state  board  that 
assesses  both  qualitatively  and 
quantitatively  whether  the  "details  of 
the  rates  or  prices"  satisfy  the  state 
criteria  ensures  that  it  is  the  State,  and 


^^  A  record  preservedby  other  means,  such  as 
audio  or  video  recording  technology,  might  also 
suffice,  provided  that  it  demonstrated  that  the  board 
had  (1)  genuinely  assessed  the  private  conduct  and 
(2)  taken  direct  responsibility.  Such  an  audio  or 
video  recording,  however,  will  be  an  adequate 
substitute  for  a  written  opinion  only  when  it 
provides  a  sufficiently  transparent  and  decipherable 
view  of  the  decision-making  proceeding  to  facilitate 
meaningful  public  review  and  comment. 

2<  Ticor,  504  U.S.  at  634-35. 


not  the  private  parties,  that  determines 
the  substantive  policy.  There  should  be 
evidence  of  the  steps  the  State  took  in 
analyzing  the  rates  filed  and  the  criteria 
it  used  in  evaluating  those  rates.  There 
should  also  be  evidence  shbwing 
whether  the  State  independently 
verified  the  accuracy  of  financial  data 
submitted  and  whether  it  relied  on 
accurate  and  representative  samples  of 
data.  There  should  be  evidence  that  the 
State  has  a  thorough  understanding  of 
the  consequences  of  the  private  parties' 
proposed  action.  Tariffs,  for  instance, 
can  be  complex,  and  there  should  be 
evidence  that  the  State  not  only  has 
analyzed  the  actual  rates  charged  but 
also  has  analyzed  the  complex  rules  that 
may  directly  or  indirectly  impact  the 
rates  contained  in  the  tariff. 

If  the  State  has  chosen  to  include  in 
its  statute  a  requirement  that  the 
regulatory  body  evaluate  the  impact  of 
particular  conduct  on  "competition," 
"consumer  welfare,"  or  some  similar 
criterion,  then — to  meet  the  standard  for 
active  supervision — there  should  be 
evidence  that  the  State  has  closely  and 
carefully  examined  the  likely  impact  of 
the  conduct  on  consumers.  Because  the 
central  purpose  of  the  Federal  antitrust 
laws  is  also  to  protect  competition  and 
consumer  welfare,  ^s  conduct  that 
would  run  counter  to  those  Federal  laws 
should  not  be  lightly  assumed  to  be 
consistent  with  parallel  state  goals. 
Especially  when,  as  here,  the  underlying 
private  conduct  alleged  is  price  fixing — 
which,  as  the  Ticor  Court  noted,  is 
possibly  the  most  "pernicious"  antitrust 
offense  ^e — a  careful  consideration  of 
the  specific  monetary'  impact  on 
consumers  is  critical  to  any  assessment 
of  an  overall  impact  on  consumer  ' 
welfare.- To  the  maximum  extent 
practicable,  that  consideration  should 
include  an  express  quantitative 
assessment,  based  on  reliable  economic 
data,  of  the  specific  likely  impact  upon 
consumers. 

It  bears  emphasizing  that  States  need 
not  choose  to  enact  criteria  such  as 
promoting  "competition"  or  "consumer 
welfare" — the  central  end  of  Federal 
antitrust  law.  A  State  could  instead 
enact  some  other  criterion.  Then,  the 
State's  decision  would  need  to  assess 
whether  that  objective  had  been  met. 

On  the  other  hand,  if  a  State  does  not 
disavow  (either  expressly  or  through  the 
promulgation  of  wholly  contrary 
regulatory  criteria)  that  consumer 
welfare  is  state  regulatory  policy,  it 


must  address  consumer  welfare  in  its 
regulator^'  analysis.  In  claiming  the  state 
action  defense,  a  respondent  would 
need  to  demonstrate  that  the  state  board, 
in  evaluating  arguably  anticompetitive 
conduct,  had  carefully  considered  and 
expressly  quantified  the  likely  impact  of 
that  conduct  on  consumers  as  a  central 
element  of  deciding  whether  to  approve 
that  conduct.^'' 

In  the  present  case,  Minnesota  has 
chosen  to  give  consideration  to,  among 
other  state  interests,  the  interests  of 
consumers.  Statutes  require  that  the 
rates  not  be  "unjust,  unreasonable, 
unjustly  discriminatory,  unduly 
preferential  or  prejudicial"-"  and  that 
they  not  be  "excessive. "^^  Thus,  to 
establish  active  supervision. 
Respondent  would  be  obligated  to  show 
that  the  State,  prior  to  approving  the 
rates  at  issue,  performed  an  analysis  and 
quantification  of  whether  the  rates  to 
consumers  are  "excessive." 

VI.  Opportunity  for  Public  Comment 

The  standards  of  active  supervision 
remain  those  laid  out  by  the  Supreme 
Court  in  Midcal  and  its  progeny.  Those 
stcmdards  have  been  explained  in  detail 
above  to  further  illustrate  how  they 
would  apply  should  Respondent  seek  to 
modify  this  proposed  Order.  Applying 
these  standards,  the  Commission 
believes,  will  further  the  principles  of 
federalism  and  accountability 
enunciated  by  the  Supreme  Court,  will 
help  clarify  for  States  and  private 
parties  the  reach  of  Federal  antitrust 
law,  and  will  ultimately  redoimd  to  the 
benefit  of  consumers. 

The  proposed  Order  has  been  placed 
on  the  public  record  for  30  days  in  order 
to  receive  comments  firom  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  again  review  the  Agreement  and 
comments  received,  and  will  decide 
whether  it  should  withdraw  from  the 
Agreement  or  make  final  the  Order 
contained  in  the  Agreement. 

By  accepting  the  proposed  Order 
subject  to  final  approval,  the 
Commission  anticipates  that  the 
competitive  issues  described  in  the 
proposed  Complaint  will  be  resolved. 
The  purpose  of  this  analysis  is  to  invite 
and  facilitate  public  comment 
concerning  the  proposed  Order.  It  is  not 
intended  to  constitute  an  official 
interpretation  of  the  Agreement  and 


2^  Indeed,  consideration  of  consumer  impact  is  at 
the  heart  of  "[a)  national  policy"  that  preserves  "the 
fi-ee  market  and  '   *   *  a  system  of  free  enterprise 
without  price  fixing  or  cartels."  Id.  at  632. 

^*  W.  at  639  ("No  antitrust  offense  is  more 
pernicious  than  price  fixing."). 


^'This  requirement  is  based  on  the  principle  that 
the  national  policy  favoring  competition  "is  an 
essential  part  of  the  economic  and  legal  system 
within  which  the  separate  States  administer  their 
ovm  laws."  Id.  at  632. 

2" Minn.  Stat.  Ann.  section  221.16!(Subd.  1). 

2«N4inn.  Stat.  Ann.  section  221.161(Subd.2). 
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Commission. 


proposed  Ordei 
in  any  way. 

By  direction  of  th^ 
Donald  S.  Clark, 

Secretary. 

(FR  Doc.  03-2037h  Filed  8-8-03;  8:45  am 
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AOMINISTRATpN 

Privacy  Act  of '  974;  Proposed 
Revisions  to  a  privacy  Act  System  of 
Records  i 


AGENCY:  Gener^  Services 
Administration 
action:  Notice  Af 
an  existing  Privpcy 
records. 


proposed  revision  to 
y  Act  system  of 


SUMMARY:  The  (  eneral  Services 
Administration  (GSA)  proposes  to  revise 
the  system  of  re  :ords.  Credentials, 
Passes,  and  Lic<nses  (GSA/HRO-*).  The 
purpose  of  the  <  ystem  is  to  assemble  in 
one  system  info  rmation  on  passes  and 
credentials  for  i  ientification  and 
security  purpos  ;s.  The  system  is  being 
revised  to  covei  new  categories  of 
individuals,  coi  listing  of  Federal 
tenants  and  con  tractors,  to  provide 
greater  security  and  control  access  to 
Federal  buildin  >s  and  systems.  In 
addition,  admix  istrative  enhancements 
to  improve  systi  m  effectiveness  and 
operation  inclui  le  an  upgrade  in 
electronic  capal  ilities  through  the  use 
of  Smart  Card  t«  chnology,  and  updates 
to  agency  forms  organizational 
responsibilities  and  office  addresses. 
DATES:  Intereste  i  persons  may  submit 
written  commei  its  on  this  proposal.  The 
revision  will  be  :ome  effective  without 
further  notice  o;  \  September  10,  2003, 
unless  commen  s  received  on  or  before 
that  date  requiri  i  changes  to  the 
proposal. 

ADDRESSES:  Cor  iments  should  be 
submitted  to  th(  GSA  Privacy  Act 
Officer  (CI),  Off  ce  of  the  Chief  People 
Officer,  General  Services 
Administration,  1800  F  Street.  NW.. 
Washington  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
GSA  Privacy  Adt  Officer  at  the  above 
202-501-1452. 


address,  or  call 
Dated:  July  31 
Fred  Alt, 

Chief  Information  Offi 
People  Officer. 

GSA/HRO-6 


003. 

Hcer,  Office  of  the  Chief 


SYSTEM  NAME: 

Credentials,  F)asses,  and  Licenses 
(GSA/HRO-8). 


SYSTEM  LOCATION: 

This  system  of  records  is  operated  and 
maintained  by  the  Office  of  the  Chief 
Information  Officer  (CIO)  for  GSA's 
Services,  Staff  Offices,  and  regions, 
which  are  responsible  for  ensuring  the 
integrity  of  the  data  in  the  system. 
System  records  are  located  in  Central 
Office  at  1800  F  Street,  NW., 
Washington  DC,  and  in  the  regional 
offices  listed  in  the  Appendix. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

GSA  associates.  Federal  tenants, 
contractors,  and  other  persons  assigned 
responsibilities  that  require  the  issuance 
of  credentials  for  identification  and 
security  purposes,  including  individuals 
participating  in  identification  methods 
using  the  latest  technologies,  such  as 
biometrics  (e.g.,  electronic 
fingerprinting). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Passes,  licenses,  and  identification 
credentieds,  which  may  contain  name. 
Social  Seciu-ity  Number,  photograph, 
office  and  home  addresses  and  phone 
numbers,  signatiu«,  identification  serial 
number,  next  of  kin  name  and  phone 
number,  medical  information,  and 
biometric  identification  information. 
The  following  GSA  forms  and 
associated  databases  will  be  used 
agency-wide: 

a.  GSA  Form  277,  Employee 
Identification  and  Authorization 
Credential  (Revised  2003); 

b.  GSA  Form  277U,  Temporary  Pass; 

c.  GSA  Form  277V,  Visitor  Pass; 

d.  OF  7,  Property  Pass; 

e.  GSA  Form  2941,  Parking 
Application;  and 

f.  Biometric  information,  such  as 
fingerprints,  collected  electronically. 

AUTHORPTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  Federal  Property  and 
Administrative  Services  Act  of  1949  (63 
'Stat.  377)  as  amended. 

PURPOSE: 

To  assemble  in  one  system 
information  pertaining  to  passes  and 
credentials  for  identification  and 
security  piuposes;  to  facilitate  the 
issuance  and  control  of  cards,  parking 
permits,  building  passes,  licenses,  and 
similar  credentials;  and  to  ensure  only 
authorized  access  to  seciu^  areas  and 
systems. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Information  from  this  system  may  be 
disclosed  as  a  routine  use: 

a.  To  the  Federal,  State,  or  local 
agency  responsible  for  investigating, 


prosecuting,  enforcing,  or  implementing 
a  statute,  rule,  regulation,  or  order, 
where  the  General  Services 
Administration  becomes  aware  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

b.  To  a  member  of  Congress  or  a 
congressional  staff  member  in  response 
to  an  inquiry  from  that  congressional 
office  made  at  the  request  of  the 
individual  who  is  the  subject  of  a 
record. 

c.  To  another  Federal  agency  or  to  a 
court  when  the  government  is  party  to 
a  judicial  proceeding  before  the  court. 

d.  To  a  Federal  agency,  on  request,  in 
connection  with  the  hiring  and 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  conducting 
of  a  seciu'ity  or  suitability  investigation 
of  an  individual,  the  classifying  of  a  job, 
the  letting  of  a  contract,  or  die  issuance 
of  license,  grant,  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision. 

e.  By  the  Office  of  Personnel 
Management  in  the  production  of 
summary  descriptive  statistics  in 
support  of  the  function  for  which  the 
records  are  collected  and  maintained,  or 
for  related  workforce  studies. 

f.  To  the  Office  of  Management  and 
Budget  in  connection  with  the  review  of 
private  relief  legislation  as  set  forth  in 
OMB  Circular  No.  A-19  at  any  stage  of 
the  legislative  coordination  and 
clearance  process. 

g.  To  officials  of  the  Merit  Systems 
Protection  Board,  including  the  Office  of 
Special  Counsel;  the  Federal  Labor 
Relations  Authority  and  its  General 
Counsel;  or  the  Equal  Employment 
Opportunity  Commission  when 
requested  in  the  performance  of  their 
authorized  duties. 

h.  To  an  authorized  appeal  or 
grievance  examiner,  formal  complaints 
examiner,  equal  employment 
opportimity  investigator,  arbitrator,  or 
other  duly  authorized  official  engaged 
in  investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  filed  by 
an  employee  to  whom  the  information 
pertains. 

i.  To  the  Office  of  Personnel 
Management  in  accordance  with  the 
agency's  responsibility  for  evaluation  of 
Federal  personnel  management. 

j.  To  the  extent  that  official  personnel 
records  in  the  custody  of  GSA  are 
covered  within  the  systems  or  records 
published  by  the  Office  of  Personnel 
Management  as  Government-wide 
records,  they  will  be  considered  a  part 
of  that  government-wide  system.  CHher 
official  personnel  records  covered  by 
notices  published  by  GSA  and 
considered  to  be  separate  systems  of 
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records  may  be  transferable  to  the  Office 
of  Personnel  Management  in  accordance 
with  official  personnel  programs  and 
activities  as  a  routine  use. 

k.  To  an  expert,  consultant,  or  a 
contractor  of  GSA  to  the  extent 
necessary  to  further  the  performance  of 
a  Federal  duty. 

1.  To  medical  persoimel  in  the  event 
of  a  medical  emergency. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Information  is  collected  electronically 
and  stored  in  Smart  Card  chips  on  the 
individual's  identification  cards,  and  in 
associated  automated  data  systems. 

RETRIEVABILfTY: 

Name,  SSN,  and  identification  and 
badge  serial  numbers. 

SAFEGUARDS: 

When  not  in  use  by  an  authorized 
person,  the  records  are  stored  in  an 
electronic  data  system.  Electronic 
records  are  protected  by  a  password  and 
may  also  have  a  personal  identification 
number  (PIN)  as  a  second  level  of 
protection. 

RETENTION  AND  DISPOSAL: 

Disposition  of  records  is  according  to 
the  National  Archives  and  Records 
Administration  (NARA)  guidelines,  as 
set  forth  in  the  handbook,  GSA  Records 
Maintenance  and  Disposition  System 
(OAD  P  1820.2)  and  authorized  GSA 
records  schedides. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Director,  Office  of  Infrastructure 
Operations  (lO),  Office  of  the  Chief 
Information  Officer,  General  Services 
Administration,  1800  F  Street,  NW., 
Washington  DC  20405.  The  lO  operates 
and  maintains  the  database  containing 
system  information  for  GSA  Services, 
Staff  Offices,  and  regions. 

NOTIFICATION  PROCEDURE: 

Individuals  will  be  able  to  access, 
review,  and  update  their  own  personal 
information  in  the  system.  Individuals 
may  determine  whether  the  system 
contains  their  records  by  submitting  a 
request  to  the  System  Manager  or  the 
appropriate  regional  Credentialing 
Office  listed  in  the  Appendix. 

RECORD  ACCESS  PROCEDURES: 

Individuals  whose  records  are  in  the 
system  will  be  provided  access  to  their 
own  information. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  wishing  to  request 
amendment  of  their  records  should 


contact  the  System  Manager  or  the 
appropriate  Credentialing  Office  listed 
in  the  Appendix. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by 
individuals  being  issued  credentials  and 
by  the  issuing  officials. 

Appendix:  GSA  Regional  Credentialing 
Office  Addresses: 

New  England  Region  (includes 
Connecticut,  Maine,  Massachusetts.  New 
Hampshire.  Rhode  Island,  and  Vermont): 
General  Services  Administration.  10 
Causeway  Street,  Boston,  MA  02222. 

Northeast  and  Caribbean  Region  (includes 
New  Jersey,  New  York,  Puerto  Rico,  and 
Virgin  Islands):  General  Services 
Administration.  26  Federal  Plaza.  New  York. 
NY  10278. 

Mid-Atlantic  Region  (includes  Delaware. 
Maryland,  Pennsylvania,  Virginia  and  West 
Virginia,  (but  excludes  the  National  Capital 
Region):  General  Services  Administration, 
The  Strawbridge  Building,  20  North  Eighth 
SU^et.  Philadelphia,  PA  19107-3191. 

Southeast  Sunbelt  Region  (includes 
Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South  Carolina, 
and  Tennessee):  General  Services 
Administration,  Summit  Building,  401  West 
Peachtree  Street,  Atlanta,  GA  30365-2550. 

Great  Lakes  Region  (includes  Illinois, 
Indiana,  Michigan,  Ohio,  Minnesota,  and 
Wisconsin):  General  Services  Administration, 
230  South  Dearborn  Street.  Chicago.  IL 
60604-1696. 

The  Heartland  Region  (includes  Iowa,' 
Kansas,  Missouri,  and  Nebraska]  General 
Services  Administration:  1500  East  Bannister 
Road,  Kansas  City,  MO  64131-3088. 

Greater  Southwest  Region  (includes 
Arkansas,  Louisiana,  Oklahoma,  New 
Mexico,  and  Texas).  General  Services 
Administration,  819  Taylor  Street,  Fort 
Worth,  TX  76102. 

Rocky  Mountain  Region  (includes 
Colorado,  Montana,  North  Dakota,  South 
Dakota,  Utah,  and  Wyoming):  General 
Services  Administration,  Denver  Federal 
Center,  Bldg  41,  Lakewood,  CO  80011. 

Pacific  Rim  Region  (includes  Arizona, 
California.  Hawaii,  and  Nevada)  General 
Services  Administration:  450  Golden  Gate 
Avenue,  San  Francisco,  CA  94102-3488. 

Northwest/ Arctic  Region  (includes  Alaska, 
Idaho,  Oregon,  and  Washington)  General 
Services  Administration:  400  15th  Street, 
SW..  Auburn.  WA  98001-6599. 

National  Capital  Region  (includes  the 
District  of  Columbia;  the  counties  of 
Montgomery  and  Prince  George's  in 
Maryland;  the  city  of  Alexandria.  Virginia; 
and  the  counties  of  Arlington.  Fairfax, 
Loudoun,  and  Prince  William  in  Virginia): 
General  Services  Administration,  7th  and  D 
Sheets,  SW.,  Washington,  DC  20407. 

(FR  Doc.  03-20357  Filed  8-8-03;  8:45  am] 

BILUNG  GOOF  6820-34-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Notice  of  Interest  Rate  on  Overdue 
Debts 

Section  30.13  of  the  Department  of 
Health  and  Human  Services'  claims 
collection  regidations  (45  CFR  part  30) 
provides  that  the  Secretary  shall  charge 
an  aimual  rate  of  interest  as  fixed  by  the 
Secretary  of  the  Treasury  after  taking 
into  consideration  private  consumer 
rates  of  interest  prevailing  on  the  date 
that  HHS  becomes  entitled  to  recovery. 
The  rate  generally  cannot  be  lower  than 
the  Department  of  Treasury's  ciurent 
value  of  funds  rate  or  the  applicable  rate 
determined  from  the  'Schedule  of 
Certified  Interest  Rates  with  Range  of 
Maturities."  This  rate  may  be  revised 
quarterly  by  the  Secretary  of  the 
"Treasury  and  shall  be  published 
quarterly  by  the  Department  of  Health 
and  Human  Services  in  the  Federal 
Register. 

The  Secretary  of  the  Treasury  has 
certified  at  rate  of  12  V8%  for  the  quarter 
ended  June  30,  2003.  This  interest  rate 
vnll  remain  in  effect  until  such  time  as 
the  Secretary  of  the  Treasury  notifies 
HHS  of  any  changes. 

Dated:  August  1,  2003. 
George  Strader, 

Deputy  Assistant  Secretary.  Finance. 

[FR  Doc.  03-20348  Filed  8-8-03;  8:45  am] 

BltUNG  CODE  41S0-04-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-03-105] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  die 
Paperwork  Red,uction  Act  of  1995  for 
opportunify  for  pubUc  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
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whether  the 
practical  util 
agency's 
proposed  col 
ways  to  enhahce 
clarity  of  the 
collected:  an 
burden  of  the 
on  responder  ts 
use  of  automi  ted 
or  other  form  i 
technology 
Ferryman, 
Clearance  Officer 
MS-D24,  Ath  nta 


comments 
days  of  this 
Proposed 
Response 
for  Toxic 
Registry 
develop  a  reg 
exposed  to  a 
emergency 
public  health 
and  its 
establish  and 


j  nformation  shall  have 
ty;  (b)  the  accuracy  of  the 
estifiate  of  the  burden  of  the 
ection  of  information;  (c) 

the  quality,  utility,  and 
nformation  to  be 
(d)  ways  to  minimize  the 
collection  of  information 
including  through  the 
collection  techniques 
of  information 

comments  to  Seleda 
Assistant  Reports 
1600  Clifton  Road, 
GA  30333.  Written 
shfculd  be  received  within  60 


Send^ 


crc 


nstice. 


P  mject:  ATSDR  Rapid 
Rej  istry — New — The  Agency 
Sub  stances  and  Disease 
(AT$DR).  ATSDR  plans  to 
stry  of  individuals 
\  errorist  or  other  significant 
ev  ent  potentially  affecting 
within  the  United  States 
territo  ries.  The  authority  to 

maintain  this  registry  was 
given  to  ATS  )R  through  the  following 
federal  laws:  'ublic  Health  Service  Act. 
42  U.S.C.  319  the  1980  Comprehensive 
Environment!  1  Response  Compensation 
and  Liability  \ct  (CERCLA)  and  its  1986 
Amendments  the  Superfund 
Amendments  and  Re-authorization  Act 
(SARA);  Fede  -al  Response  Plan; 
National  ConI  ingency  Plan;  and  the 
Department  o  Homeland  Security's 
Consolidated  emergency  Operations 
Plan.  ATSDR  las  consistently  been 
identified  as  1  aving  the  primary 
responsibility  for  the  creation  and 


maintenance  of  an  event-related  registry 
of  affected  individuals  during  the  acute 
response  phase  of  an  emergency  event. 

ATSDR  plcms  to  develop  and 
maintain  a  central  registry,  named  the 
Rapid  Response  Registry  (RRR),  of 
individuals  who  were  in  the  vicinity  of 
a  terrorist  or  other  emergency  event.  The 
ATSDR  RRR  teams  will  begin 
identifying  and  enrolling  victims  and 
potentially  exposed  individuals  within 
hours  of  an  incident,  in  collaboration 
with  state  and  local  government 
agencies  and  private  response 
organizations.  RRR  activities  are 
intended  to  help  document  an  »    ' 

individual's  presence  at  or  near  a 
specific  terrorist  or  other  significant 
emergency  event.  This  information  will 
be  used  primarily  to  provide  health 
officials  with  essential  information 
necessary  for  both  short-  and  long-term 
follow-up  of  victims  and  potentially 
exposed  individuals.  Contact 
information  will  be  used  to  provide 
information  to  the  registrants  regarding 
their  exposures,  potential  health 
impacts,  available  educational 
materials,  and  other  pertinent  news  and 
updates.  Follow-up  contacts  by  health 
officials  are  anticipated  to  be  for  the 
purposes  of  assessing  current  and  future 
medical  needs  and  providing 
appropriate  and  timely  medical 
interventions  where  possible. 
Subsequent  health  studies  (not  part  of 
this  activity)  may  be  useful  to  identify 
potential  long-term  health  outcomes  in 
the  exposed  population;  the  contact 
information  will  enable  these  studies  to 
be  conducted.  . 


A  standardized  one-page  survey 
instrument  will  be  used  to  collect 
contact  information,  demographics,  and 
brief  exposure  and  outcome  data  on  all 
registrants.  The  same  survey  instrument 
will  be  used  in  both  Phase  1  and  Phase 
II  data  collection  activities. 

Phase  I  response  entails  immediate 
deployment  of  the  RRR  team  to  support 
local  efforts  to  enroll  victims  and 
immediately-exposed  individuals.  Phase 
I  RRR  data  collection  teams  will  be 
deployed  to  all  places  where  victims 
and  the  immediately-exposed 
population  might  be  located  (e.g.,  on- 
site  response  facilities,  emergency 
departments,  hospitals,  morgues,  public 
shelters,  churches). 

Phase  II  response  entails  later 
deployment  of  an  RRR  team  to  conduct 
a  census  of  the  entire  at-risk  population. 
Phase  II  data  collection  methods  will 
include  house-to-house  interviews, 
telephone  interviews,  on-line 
enrollment,  media  outreach,  and 
professional  tracing  services.  If  the  at- 
risk  population  or  geographic  area  is 
reasonably  small-scale,  a  systematic 
census  will  be  conducted  to  enroll  every 
exposed  or  potentially  exposed  person. 
If  the  at-risk  population  or  geographic 
area  is  large-scale,  then  a  representative 
sample  of  the  at-risk  population  will  be 
enrolled.  A  brief,  optional  health  effects 
questionnaire  also  has  been  developed 
that  will  be  made  available  to  local 
health  officials,  if  they  wish  to  use  it,  to 
better  characterize  the  types  of  health 
outcomes  resulting  from  the  emergency 
event.  There  are  no  costs  to 
respondents. 


Respondents 


Number  of 
respondent 


People  in  proxirtiity 
People  in  proxir  lity 


to  an  emergency  event:  1-page  contact  form  only 

to  an  emergency  event:  health  effects  questionnaire 


Total  .. 


1,000 
200 


Responses 

per  re- 
spondent 


Avg.  burden 
per  re- 
sponse 
(in  hrs) 


10/60 
20/60 


Total  bur- 
den per 

year 
(in  hrs) 


167 
67 


234 


4.  2003. 


Dated:  Augui 
Thomas  A.  Barlenfeld 


Acting  Associatf 
and  Evaluation 
and  Prevention 
|FR  Doc.  03-20|50 
BH.UNG  CODE  41 


Director  for  Policy.  Planning 
Centers  for  Disease  Control 


Filed  8-8-03:  8:45  am] 
18-* 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Oay-03-106] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 


Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
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ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  REACH  2010 
Evaluation — Racial  and  Ethnic 
Approaches  to  Community  Health, 
Phase  II  (0920-0502)— Extension- 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion 
(NCCDPHP),  Centers  for  Disease  Control 
and  Prevention  (CDC). 

The  REACH  2010  Demonstration 
Program  is  a  part  of  the  Department  of 
Health  and  Human  Services'  response  to 


the  President's  Race  Initiative  and  to  the 
Healthy  People  2010  goal  to  eliminate 
disparities  in  the  health  status  of  racial 
and  ethnic  minorities.  The  purpose  of 
REACH  2010  is  to  demonstrate  that 
adequately  funded  community-based 
programs  which  are  designed  and  led  by 
the  communities  they  serve  can  reduce 
health  disparities  in  infant  mortality, 
deficits  in  breast  and  cervical  cancer 
screening  and  management, 
cardiovascular  diseases,  diabetes,  HIV/ 
AIDS,  and  deficits  in  childhood  and 
adult  immunizations.  The  communities 
served  by  REACH  2010  include:  African 
American,  American  Indian,  Hispanic 
American,  Asian  American,  and  Pacific 
Islander.  Seventeen  communities  were 
funded  in  Phase  I  to  construct 
Community  Action  Plans  (CAP).  In 
Phase  II,  26  communities  will  receive 
funding  to  implement  their  CAP.  This 
data  collection  is  for  the  Phase  11 
communities. 


As  part  of  the  President's  Race 
Initiative,  it  is  imperative  that  REACH 
2010  demonstrate  success  in  reducing 
health  disparities  among  racial  and 
ethnic  minority  populations.  Toward 
that  end,  it  is  of  critical  importance  that 
CDC  collect  uniform  survey  data  from 
each  of  the  26  communities  funded  for 
the  Phase  11  REACH  2010  Demonstration 
Program.  The  same  survey  will  be 
conducted  in  each  community;  it  will 
contain  questions  that  are  standard 
public  health  performance  measures  for 
each  health  priority  area.  Surveys  will 
be  administered  by  either  telephone  or 
household  interview.  These  surveys  vrill 
be  administered  annually  using  a 
different  sample  from  each  community. 
There  are  no  costs  to  respondents  for 
participating  in  the  data  collection. 

The  total  annualized  burden  hours  for 
this  project  is  6500. 


Respondents 

Number  of  re- 
spondents 

Numt)er  of  re- 
sponses/re- 
spondent 

Average  txjrden 

per  response 

(in  hrs.) 

Total  burden 
(in  hrs.) 

Adults  ages  18  and  older  who  live  in  communities  participating  in 
the  REACH  2010  Program  

26,000 

1 

15/60 

6500 

Total 

6500 

Dated:  August  4,  2003. 
Thomas  A.  Bartenfeld, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  03-20351  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Agency  for  Toxic  Substances  and 
Disease  Registry 

[60Oay-03-107] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 


Clearance  Officer  on  (404)498-1210. 
CDC  is  requesting  an  emergency 
clearance  for  this  data  collection  with  a 
week  comment  period.  CDC  is 
requesting  OMB  approval  of  this 
package  seven  days  after  the  end  of  the 
public  comment  period. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Perryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within 
seven  days  of  this  notice. 

Proposed  Project:  Collection  of 
Publication  Assessment  Information — 
New — National  Center  for  Injury 
Prevention  and  Control  (NCIPC). 
Centers  for  Disease  Control  and 
Prevention  (CDC). 


This  project  will  collect  information 
fi'om  Internet  users  after  they  order  or 
dowrnload  a  publication  from  the 
website  of  the  Department  of  Health  and 
Human  Services/Centers  for  Disease 
Control  and  Prevention/National  Center 
for  Injury  Prevention  and  Control. 
NCIPC  produces  a  variety  of 
publications  about  injury  prevention  for 
a  range  of  audiences,  from  public  health 
professionals  to  the  general  public. 
Publications  include  reports  to 
Congress,  fact  books,  brochures, 
research  articles,  tool  kits,  and  books. 
Most  of  these  publications  are  available 
to  the  general  public,  and  the  chief 
distribution  method  is  through  the 
NCIPC  website,  http://www.cdc.gov/ 
ncipc.  On  the  website,  people  can  ordOT 
print  copies  or  view  electronic  copies  of 
the  pubUcations. 

It  is  critical  for  NCIPC  to  obtain 
feedback  from  users  of  their 
publications  so  it  can  better  understand 
who  uses  them  and  how.  This  will  help 
guide  the  development  of  fut\u« 
publications,  revisions  of  current  ones, 
as  well  as  distribution  of  publications. 
As  part  of  the  effort  to  gain 
imderstanding  about  the  audiences  of 
NCIPC  publications,  we  will  collect 
information  through  a  web-based  form. 
NCIPC  website  users  urill  have  the 
opportunity  to  fill  out  the  form  after 
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ordering,  dow  nloading 
online  publia  t: 
The  form  contains 
demographic 
how  they  foui  d 
plan  to  use  thi » 


.  or  reading 
ions  through  the  website. 

questions  about  the 

>ackground  of  the  users. 

the  website,  how  they 

publication,  their  need 


for  publications  in  other  languages,  the 
degree  to  which  the  publication 
offerings  were  useful  to  them,  and  space 
for  their  general  comments.  The  results 
of  the  forms  will  be  compiled  and 
studied  so  NCIPC  can  better  consider 


the  needs  of  people  who  use  the 
publications  in  future  publication 
development,  revisions,  and 
distribution  plans.  There  are  no  costs  to 
respondents. 


Respondents 


Numl)er  of  re- 
spondents 


Number  of  re- 
sponses per  re- 
spondent 


Average  burden 

per  response 

(in  firs.) 


Total  burden 
(in  hrs.) 


NCIPC  website 


jsers  wtio  access  or  order  fiours  publications 


360.000 


1 


5/60 


30,000 


'4.  2003. 


Dated:  Augu.s 
Thomas  A.  Baii^nfeld 

Acting  Associati  i 

and  Evaluation, 

and  Prevention 

(FR  Doc.  03-20^52  Filed  8-&-03;  8:45  am) 

BNJJNG  COOE  416:  -1S-P 


Director  for  Policy,  Planning 
Centers  for  Disease  Control 


DEPARTMENt  OF  HEALTH  AND 
HUMAN  SERyiCES 

Centers  for  Dfeease  Control  and 
Prevention 

[Program  Announcement  03161] 

Human  Immunodeficiency  Virus/ 
Acquired  Immunodeficiency  Syndrome 
(HIV/AIDS)  Prevention  Program 
Development  and  Technical 
Assistance  Collat>oration  for  Public 
Health  Lalsoralory  Science  With 
Countries  Targeted  by  CDC's  Global 
AIDS  Program  (GAP);  Notice  of  Intent 
To  Fund  Single  Eligibility  Award 


A.  Purpose 

The  Centers 
Prevention  (dJC) 
to  fund  fiscal } 
a  cooperative 
HIV/ AIDS 
development 
collaboration 
the  Global  AIDlS 
Catalog  of  Fedi  ical 
number  for  thi ; 


for  Disease  Control  and 
announces  the  intent 
ear  (FY)  2003  funds  for 
Agreement  program  for 
prei  ention  program 

technical  assistance 
\  nth  countries  targeted  by 
Program  (GAP).  The 

Domestic  Assistance 
program  is  93.941. 


B.  Eligible  Ap{  licant 

Assistance  m  ill  be  provided  only  to 
the  Associatioi  i  of  Public  Health 
Uboratories  {/  PHL).  APHL  is  the 
appropriate  an  1  only  qualified  agency  to 
provide  the  sei  vices  specified  under  this 
cooperative  agi  eement  because: 

(1)  APHL  is  1  he  only  officially 
established  orj  anization  that  represents 
public  health  1  iboratory  science 
practitioners.  /  .s  such,  APHL  represents 
officials  from  t  iroughout  the  United 
States  (U.S.)  w  lo  have  responsibility  for 
all  aspects  of  p  ublic  health  laboratory 
science,  educa  ion,  and  management. 

(2)  APHL  is  1  n  a  unique  position  to  act 
as  the  liaison  bjetween  U.S.  state  and 


territorial  public  health  laboratorians 
and  GAP  country  health  officials. 

(3)  APHL  has  wide  experience  in 
promoting  the  coordination  of  HIV/ 
AIDS  and  other  public  health  laboratory 
eftbrts  among  the  U.S.  states  and 
territories,  U.S.  Government  agencies, 
and  international  agencies.  Thus,  the 
organization  is  uniquely  positioned  to 
collaborate  with  national  AIDS  control 
program  officials  in  GAP  countries, 
international  agencies  and  other 
interested  parties  on  policy  and  program 
issues  from  a  U.S.  -based,  multi- 
stakeholder  perspective. 

(4)  The  knowledge,  skills  and  abilities 
that  APHL  represents  through  its 
members'  expertise  are  of  critical 
importance  to  improving  the  capacity  of 
public  health  laboratories  in  GAP 
countries.  Thus,  APHL  is  uniquely 
positioned  to  provide  CDC  technical 
assistance  by  serving  as  a  liaison 
between  U.S.  state  and  territorial  public 
health  laboratory  officials  and  officials 
of  national  AIDS  control  programs  in 
GAP  countries.  APHL  possesses  unique 
knowledge  and  insight  that  can  be 
applied  through  techniccd  assistance  to 
strengthen  the  ability  of  GAP  coimtry 
national  AIDS  control  programs  to 
design,  develop,  implement  and 
maintain  HIV/AIDS  public  health 
laboratories  based  on  the  best  practices 
of  U.S.  state  and  territorial  public  health 
laboratories. 

(5)  APHL  has  already  established 
mechanisms  for  communicating  HIV/ 
AIDS  laboratory  practice  information  to 
the  U.S.  states  and  territories  and  their 
political  subdivisions  that  carry  out 
HIV/ AIDS  public  health  laboratory 
programs.  They  can  use  these 
mechanisms  to  exchange  information 
between  the  U.S.  states  and  territories 
and  the  public  health  officials  in  GAP 
countries  to  identify  and  develop 
effective  public  health  laboratory 
information  networks.  This  unique 
expertise  also  places  APHL  in  the 
position  to  advise  GAP  coimtry  officials 
on  developing  their  own  national  public 
health  laboratory  information  networks. 


C.  Funding 

Approximately  $1,000,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  15.  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Fvmding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  annoimcement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146,  Telephone:  770-488-2700. 

For  technical  questions  about  this 
program,  contact:  Peter  Crippen,  Public 
Health  Advisor,  Global  AIDS  Program, 
National  Center  for  HTV,  STD,  and  TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention,  1600  Clifton  Road,  N.E., 
Atlanta,  GA  30333,  Telephone:  404- 
498-2712,  E-mail  address:  phcl@cdc. 

Dated:  August  4,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 
[FR  Doc.  03-20356  Filed  8-8-03;  8:45  am] 

BILIJNG  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03151] 

Institutional  Strengthening  of  People 
Living  With  HIV/AIDS  Networks  in  the 
Caribbean  Region;  Notice  of  Intent  To 
Fund  Single  Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  to 
provide  support  to  people  living  with 
mV/AIDS  in  the  Caribbean.  This  will  be 
accomplished  by  developing  the 
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conlmunication  and  institutional 
infrastructure  of  the  People  Living  with 
HIV/ AIDS  (PLWHA)  Networks  in  the 
area.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
93.941. 

B.  Eligible  Applicant  ' 

Assistance  will  be  provided  only  to 
the  Caribbean  Regional  Network  of 
Persons  Living  with  HIV/ AIDS  (CRN+). 
No  other  applications  are  solicited.  This 
is  the  original,  and  only  network  of 
PLWHA  in  this  region  that  links  twenty- 
seven  islands,  seven  active  national 
networks,  and  a  functioning  regional 
office  based  in  Port  of  Spain,  Trinidad. 
CRN-t-  also  has  the  support  of  the  Global 
Network  of  PLWHA  and  the 
International  Community  of  Women 
Living  With  HTV/ AIDS.  Since  1996. 
CRN+  has  addressed  the  most  pertinent 
issues  relating  to  HIV/ AIDS  and  plays 
an  integrally  esteemed  role  throughout 
the  region  among  PLWHA  and  partner 
agencies  alike.  CRN+  is  a  member  of  the 
Pan  Caribbean  Partnership  Against 
AIDS  (PANCAP)  that  developed  and 
implements  the  Caribbean  regional 
strategic  plan  to  combat  HTV  and  AIDS. 

C.  Fimding 

Approximately  $60,000  is  available  in 
FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  15,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  aimouncement,  contact: 
Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341^146,  Telephone:  770-488-2700. 

For  technical  questions  about  this 
program,  contact:  Ethleen  Lloyd,  CDC 
GAP  Caribbean  Regional  Office,  9 
Alexandra  Street,  Port  of  Spain, 
Trinidad  and  Tobago,  Phone:  1-868- 
622-3153,  E-mail:  esll@cdc.gov. 

Dated:  August  5,  2003. 
Edward  Schultz, 

Acting  Director,  Procurement  and  Grants 

office,  Centers  for  Disease  Control  and 

Prevention. 

[FR  Doc.  03-20355  Filed  8-8-03;  8:45  am] 

BILUNG  COOE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003KM>350] 

Sankyo  Pharma,  Inc.;  Withdrawal  of 
Approval  of  a  New  Drug  Application 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  withdrawing 
approval  of  a  new  drug  application 
(NDA)  for  PRELAY  (troglitazone) 
Tablets  held  by  Sankyo  Pharma,  Inc. 
(Sankyo  Pharma),  399  Thomall  St., 
Edison,  NJ  08837.  Sankyo  Pharma  has 
requested  that  approval  of  this 
application  be  withdrawn  because  the 
product  is  not  being  marketed,  thereby 
waiving  its  opportunity  for  a  hearing. 
DATES:  Effective  August  11,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Florine  P.  Purdie,  Center  for  Drug 
Evaluation  and  Research  (HFD-7),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857,  301-594- 
2041. 

SUPPLEMENTARY  INFORMATION:  In  a  letter 
dated  December  31,  2002,  Sankyo 
Pharma  requested  that  FDA  withdraw 
approval,  under  §  314.150(d)  (21  CFR 
314.150(d)),  of  NDA  20-719  for  PRELAY 
(troglitazone)  Tablets.  Sankyo  U.S.A. 
Corp.  (Sankyo  U.S.A.)  filed  NDA  20-719 
for  PRELAY  concurrently  with  Warner- 
Lambert  Co.'s  NDA  20-720  for 
REZULIN.  Both  these  applications  were 
for  troglitazone  tablets.  Sankyo  U.S.A. 
merged  into  Sankyo  Pharma  in 
December  1999.  Neither  Sankyo  U.S.A. 
nor  Sankyo  Pharma  has  ever  marketed 
PRELAY,  and  Sankyo  Pharma  has  no 
plans  to  market  troglitazone  in  the 
future.  FDA  has  determined  that  never 
marketing  an  approved  drug  product  is 
equivalent  to  withdrawing  the  drug 
from  sale.  PRELAY,  a  treatment  for  type 
2  diabetes,  was  voluntarily  withdrawn 
after  review  of  safety  data  showed  that 
REZULIN  is  more  toxic  to  the  liver  than 
two  other  more  recently  approved  drugs 
that  offer  a  similar  benefit  (see  the 
REZULIN  withdrawal  notice  that 
published  in  the  Federal  Register  of 
January  10,  2003  (68  FR  1469)).  Sankyo 
Pharma  waived  its  opportunity  for  a 
hearing,  provided  imder  §  314.150(a) 
and(b). 

Therefore,  imder  section  505(e)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  355(e))  and  under 
authority  delegated  to  the  Director, 
Center  for  Drug  Evaluation  and  Research 
(21  CFR  5.105(a)),  approval  of  the  NDA 


20-719,  and  all  amendments  and 
supplements  thereto,  is  withdrawn, 
effective  August  11,  2003.  Distribution 
of  this  product  in  interstate  commerce 
without  an  approved  application  is 
illegal  and  subject  to  regulatory  action 
(see  sections  505(a)  and  301(d)  of  the  act 
(21  U.S.C.  355(a)  and  331(d)). 

Dated:  July  10.  2003. 

Janet  Woodcock, 

Director.  Center  for  Drug  Evaluation  and 
Research. 

[FR  Doc.  03-20383  Filed  8-8-03^8:45  am] 

BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[FDA  225-03-8001] 

Memorandum  of  Understanding 
Between  the  Department  of  Health  and 
Human  Services  of  the  United  States 
Through  the  Food  and  Drug 
Administration  and  the  Ministry  of 
Health  of  the  United  Mexican  States 
Through  the  Federal  Commission  For 
Protection  From  Sanitary  Risks 
Covering  the  Safety  and  Quality  of 
Fresh  and  Frozen  Aquacuttured 
Molluscan  Shellfish  Exported  From  the 
United  Mexican  States  to  the  United 
States  of  America 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing 
notice  of  a  memorandum  of 
understanding  (MOU)  between  the 
Department  of  Health  and  Human 
Services  of  the  United  States  of 
America,  through  the  Food  and  Drug 
Administration  (FDA)  and  the  Ministry 
of  Health  of  the  United  Mexican  States, 
through  the  Federal  Commission  for 
Protection  from  Sanitary  Risks.  This 
understanding  is  in  keeping  with  the 
beneficial  and  cooperative  work 
conducted  luider  the  terms  of  a  1988 
MOU  concerning  the  safety  and  quality 
of  molluscan  shellfish  exported  to  the 
United  States  from  the  United  Mexican 
States.  The  purpose  of  the  MOU  is  to 
establish  the  set  of  guidelines  to  be 
implemented  for  assuring  that 
molluscan  shellfish  exported  from  the 
United  Mexican  States  and  offered  for 
import  into  the  United  States  of 
America  are  safe  for  human 
consumption  and  are  harvested, 
processed,  transported,  and  labeled  in 
accordance  with  the  provision  of  the 
U.S.  National  Shellfish  Sanitation 
Program,  the  applicable  requirements  of 
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the  Federal 
Act,  and 
laws. 


F  ood,  Drug,  and  Cosmetic 
othqr  related  public  health 


DATES:  The  a  ^eement  became  effective 
June  18,  200; . 


FOR  FURTHER 
W.  Distefano 


INFORMATION  CONTACT:  Paul 

Center  for  Food  Safety 
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and  Applied  Nutrition,  (HFS-417),  Food 
and  Drug  Administration,  5100  Paint 
Branch  Pkwy.,  College  Park,  MD  20740, 
301-436-1410. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  21  CFR  20.108(c) 
which  states  that  all  written  agreements 
and  MOUs  between  FDA  and  others 


shall  be  published  in  the  Federal 
Register,  the  agency  is  publishing  notice 
ofthisMOU. 

Dated:  July  31,2003. 
Jefirey  Shuren, 

Assistant  Commissioner  for  Policy. 

BILLING  CODE  4160-01-S 
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■       MEMORANDUM  OF  UNDERSTANDING 
BETWEEN  IHE 

DEPARTMENT  OF  JHEALTH  AND  HUMAN  SERVICES  OF  THE  UNITED  STATES  OF 
J  AMERICA  THROUGH  THE  FOOD  AND  DRUG  ADMINISTRATION 

AND  THE 

MINISTRY  OF  HEALTH  OF  THE  UNITED  MEXICAN  STATES  THROUGH  THE 
FEDERAL  COMMISSION  FOR  PROTECTION  FROM  SANITARY  RISKS 

COVERING  THE  SAFETY  AND  QUALITY  OF  FRESH  AND  FROZEN  AQUACULTURED 
MOLLUSCAN  SHELLFISH  EXPORTED  FROM  THE  UNITED 
MEXICAN  STATES  TO  THE  UNITED  STATES  OF  AMERICA 


The  Department  uf  Health  and  Human  Services  of  the  United  States  of  America,  through  the 
Food  and  Drug  Administration  (FDA)  and  the  Ministry  of  Health  of  the  United  Mexican  States, 
through  the  Federal  Commission  for  Protection  from  Sanitary  Risks  (COFEPRIS),  hereinafter 
referred  as  "The  Participants", 

Desiring  to  safeguard  public  health  and  to  ensure  the  safety  and  qualit>'  of  fresh  and 
frozen  aquacultured  moiiuscan  shellfish  that  are  or  may  be  exported  into  the  United  States  of 
America,  and 

In  keeping  with  the  beneficial  and  cooperative  work  conducted  under  the  terms  of  a  1988 
Memorandum  of  Understanding  concerning  the  safety  and  quality  of  molhiscan  shclltish 
exported  to  the  United  States  of  America  frum  the  United  Mexican  States,  and 

Recognizing  that  the  Panicipants  have  held  technical  consultations  leading  to  the 
successful  development  and  implementation  of  an  effective  moiiuscan  shellfish  sanitation 
program  in  the  United  Mexican  States  for  moiiuscan  shellfish,  and 

Recognizing  that  nothing  in  this  Memorandum  of  Understanding  (MOU)  will  in  any  way 
abrogate  the  responsibility  or  authority  of  the  FDA  under  section  801  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  to  examine,  and,  where  appropriate,  refuse  admission  of,  any  food  product 
being  offered  for  entry  into  the  United  States  of  America  or  to  comply  with  and  enforce  any  other 
law  administered  by  the  FDA,  and 

Acknowledging  (hat  the  FDA  recognizes  the  Mexican  Shellfish  Sanitation  Program 
(MSSP)  and  finds  that  the  MSSP  adequately  meets  U.S.  National  .Shellfish  Sanitation  Program 
(NSSP)  guidelines,  and  that  COFEPRIS  retains  the  overall  responsibility  for  the  MSSP  and 
coordinates  participation  of  Mexican  State  Governments  in  the  Moiiuscan  Shellfish  Program; 

Have  hereby  reached  the  following  understanding: 


1 
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ARTICLE  I 
Purpose 

The  purpose  of  this  MOU  is  to  establish  the  set  of  guidelines  to  be  implemented  for 
assuring  that  molluscan  shellfish  exported  from  the  United  Mexican  States  and  offered  for 
import  into  the  United  States  of  America  are  safe  for  human  consumption  and  are  harvested, 
processed,  transported,  and  labeled  in  accordance  wiJb  the  provisions  of  the  NSSP  Model 
Ordinance  and  the  applicable  requirenients  of  the  U.S.  Federal  Food,  Drug,  and  Cosmetic  Act, 
the  VS.  Public  Health  Service  Act,  the  U.S.  Fair  Packaging  and  Labeling  Act,  and  Title  21  of  the 
U.S.  Code  of  Federal  Regulations. 

ARTICLE  II 

Definitions 

JFor  the  purpose  of  Ibis  MOU  Ihe  words  listed  below  will  have  the  following  meaning: 

1.  Approved  means  (he  classification  used  to  identify  a  growing  area  where  the  harvest  of 
molluscan  shellfish  for  direcl  marketing  is  allowed. 

2.  AoBaculfMrp  means  the  cultivation  of  seed  in  natural  or  artificial  growing  areas,  or  the 
cultivation  of  shellstock  other  than  seed  in  natural  or  artificial  growing  areas. 

3.  CenttaLfae  means  the  single  location  where  COFEPRIS  maintains  a  copy  of  all 
information,  data,  reports,  and  maps  associated  with  the  MSSP. 

4.  T.nt  nf  shfllstnrk  means  a  collection  of  bulk  shellstock  or  containers  of  shellstock  of  no 
more  than  one  day's  harvest  from  a  single  defined  growing  area  harvested  by  one  or  more 
harvesters. 

5.  Lot  nf  shucked  mnllnscan  shellfish  means  a  collection  of  containers  of  shucked 
molluscan  shellfish  of  no  more  than  one  day's  harvest  from  a  single  defined  growing 
area,  produced  under  conditions  as  nearly  uniform  as  possible,  and  designated  by  a 
common  container  code  or  marking.    - 

6.  Marine  hintnxiiLS  means  any  poisonous  compound  produced  by  marine  microorganisms 
and  accumulated  by  shellstock. 

7-  Mexican  Shellfish  Sanitation  Program  (MSSP)  means  the  regulator)-  control  program  in 
the  United  Mexican  States  designed  to  ensure  the  safety  of  molluscan  shellfish  intended 
for  export  to  the  United  States  of  America  through  the  implementation  of  control 
measures  set  forth  in  the  NSSP.  « 

8-  Mnlhisran  Shpllfish,  means  all  edible  species  of  aquacultured  oysters,  clams,  mussels, 
and  whole  or  roe  on  scallops;  cither  shucked  or  in  the  shell,  fresh  or  fro/en,  whole  or  in 
part. 
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^-    National  Shellfi.sh  Sanitation  Program  (ISSSP)  means  the  cooperative  state  (domestic  and 
forcign)-FDA-induslr>'  program  to  ensure  the  safety  and  quality  of  molluscan  shellfish 
intended  for  human  consumption.  Guidelines  for  ensuring  the  safety  and  quality  of 
molluscan  shellfish  are  set  forth  in  (he  NSSP  Model  Ordinance. 

10.   Patrol  means  the  active  control  of  molluscan  shellfish  harvesting  to  ensure  that  only 
molluscan  shellfish  from  approved  areas  are  harvested,  processed,  and  shipped. 

11     Rflav  means  the  transfer  of  shellstock  from  unapproved  areas  to  approved  areas  for  the 
purpose  nf  reducing  pathogens  as  measured  by  the  coliform  indicator  group  or  poisonous 
or  deleterious  substances  that  may  be  present  in  the  shellstock  by  nsing  the  ambient 
environment  as  the  treatment  process. 

J  2.    Sanitary  Survey  Report  means  the  written  evaluation  report  of  all  environmental  factors, 
including  actual  and  potential  pollution  sources,  which  have  a  bearing  on  the  water 
quality  in  a  molluscan  shellfish  growing  area. 

13.  Shdlstock  means  live  molluscan  shellfish  in  the  shell. 

ARTICLE  III 
Obligations  of  the  Participants 

A.  RESPONSrenJTIES  OF  COFEPRIS 

1-    COFEPRIS  assumes  the  commitment  of  overall  responsibilfty  for  the  coordination  and 
implementation  of  the  MSSP. 

2.     COFEPRIS  intends  to: 


a.  Maintain  legal,  administrative,  safety,  quality,  and  sanitary  controls  over 
molluscan  shellfish  intended  for  export  to  the  United  States  of  America  by 
certified  Mexican  processors. 

b.  Ensure  that  the  MSSP  conforms  to  the  NSSP,  including,  but  not  limited  to: 

i.   classifying  molluscan  shellfish  growing  wafers; 

ii.  preparing  sanitary  survey  reports  and  maintaining  sanitary  survey 
reports  and  ail  related  data  in  the  central  file; 

iii.  updating  sanitary  survey  reports  annually  and  triennially  for  the 
purpose  of  ensuring  the  proper  classification  of  each  molluscan  shellfish 
growing  area;  . 
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iv    approving  and  supervising  harvesting  and  relaying  operations  and 
ensuring  proper  labeling  and  identification  of  moiluscan  shellfish  in 
accordance  with  the  NSSP: 

'*'•  restricting  the  harvest  of  moiluscan  shellfish  from  unapproved 
growing  areas,  conrrolling  the  harvesi  of  moiluscan  shellfish  from 
unapproved  gro^^!ng  areas,  and  taking  enforcement  action  against 
persons  or  firms  harvesting  from  unapproved  growing  areas; 

vi.  prohibiting  the  harvest  of  moiluscan  shellfish  from  growing  areas  in 
response  to  contamination  emergencies  and  for  rescinding  such 
prohibitions  wlien  water  quality  data  or  marine  biotoxin  analyses 
demonstrate  that  the  area  meets  NSSP  approved  area  criteria; 

vii.  recalling  unsafe  moiluscan  shellfish  when  the  responsible  processor 
fails  to  carry  out  the  necessary  product  recall; 

viii.   maintaining  NSSP  conforming  laboratories  certified  to  participate 
in  the  MSSP; 

ix.  inspecting  processors  that  process  fresh  or  fro/ep  aquacnltured 
moiluscan  shellfish  for  export  to  the  United  States  of  America  to  ensure 
compliance  with  NSSP  controls; 

X-    certifying  processors  exporting  fresh  or  frozen  aquacnltured 
moiluscan  shellfish  to  the  United  States  of  America  in  accordance  with 
the  NSSP  for  listing  on  FD.A's  Interstate  Certified  Shellfish  Shippers 
List  (ICSSL); 

xi.   notifying  FDA  of  the  name,  location  and  certification  number  of 
MSSP  certified  processors  exporting  to  the  United  States  of  America  on 
Form  FD-3038,  "Sliellfish  Dealer  Certification"; 

xii.  canceling  the  certification  of  any  processor  that: 

operates  out  of  compliance  with  the  NSSP; 

ships  moiluscan  shellfish  from  unapproved  growing  areas;  or 

ships  moiluscan  shellfish  that  otherwise  do  not  conform  to  the 
requirements  of  the  U-S.  Federal  Food,  Drug,  and  Cosmetic 
Act,  the  U.S.  Public  Health  Service  Act,  the  U.S.  Fair 
Packaging  and  Labeling  Act,  or  Title  21  of  the  U.S.  Code  of 
Federal  Regulations. 
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fails  to  recall  moiluscan  shellfish  determined  to  be  nnsafe  for 
human  consumption; 

xiii     ensuring  that  each  container  in  a  lot  of  molluscau  shellfish  certified 
for  export  to  the  United  States  of  America  is  properly  labeled  in 
accordance  with  the  NSSP; 

xiv.   maintaining  a  central  file  of  all  MSSP  records,  including  an  English 
version  of  all  sanitary  survey  reports,  patrol  reports,  and  laboratory 
evaluation  reports  and  make  them  available  to  FDA  upon  request; 

XV.  providing  FDA  evaluation  reports,  interpretations,  laboratory  quality 
assurance  program  information,  and  other  moiluscan  shellfish  program 
information  from  FDA  to  federal  and  state  government  agencies  having 
responsibility  for  the  MSSP; 

xvi.  reviewing,  at  least  annually,  the  level  of  conformity  with  the  NSSP 
and  summarizing  the  findings  in  a  written  report  and  providing  an 
English  translation  of  the  report  to  FDA  annually; 

xvii.  providing  FDA  with  information  concerning  current  or  potential 
public  health  problems  affecting  moiluscan  shellfish  intended  for  export 
to  the  United  States  of  America;  and 

xviii.  making  travel  arrangements  in  the  United  Mexican  States  for,  and 
conducting  joint  inspections  with,  FDA  evaluation  officers  at  FDA's 
request.  Providing  transportation  for  FDA  officials  while  in  the  United 
Mexican  States. 


c. 


Permit  the  harvesting  of  mollnscan  shellfish  for  processing  by  MSSP  certified 
processors  and  shipment  to  the  United  States  of  America  only  from  growing  areas 
approved  by  COFEPRJS  with  concurrence  from  the  FDA. 

Within  30  days  of  written  notification  from  FDA  of  NSSP  deficiencies,  develop  a 
written  Corrective  .Action  Plan,  and  submit  it  to  FDA  for  review  and  concurrence.  IF 
a  Plan  is  not  developed  within  30  days,  FDA  will  remove  Mexican  processors  from 
the  ICSSL  and/or  take  other  appropriate  action  to  stop  moiluscan  shellfish  from  the 
United  Mexican  States  from  entering  the  United  States  of  America.  Such  actios 
should  remain  in  effect  until  all  MSSP  deficiencies  have  been  corrected  and  FDA  has 
determined  that  the  MSSP  is  in  compliance  ivith  the  NSSP. 


3.     COFEPRIS  may  designate  a  MSSP  laboratory  evaluation  officer  to: 

i 

a.     certify  laboratories  participating  in  the  MSSP; 
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b.  periudically  evaluate  certififd  MSSPIiiboralorips  to  verify  compliance  with  the 
NSSf  and  maintain  laboratory  quality  assurance  procedures; 

c.  maintain  a  marine  bioloxin  monitoring  program  for  growing  areas  where 
moiiuscan  shelinsh  are  harvested  for  expoit  to  the  United  States  of  America; 

li.     maiiitain'a  split-sample  program  among  MSSP  laboratories  for  evaluating  uniform 
microbiological  laboratory  practices; 

e.  notify  FDA  of  laboratories  not  in  compliance  with  the  NSSP;  and 

f.  prevent  MSSP  laboratories  not  in  compliance  with  the  NSSP  from  participating  in 
the  MSSP. 

4.  COFEPRIS  should  update  the  M.SSP  Model  Ordinance  to  be  consistent  with  published 
NSSP  Model  Ordinance  revisions.  COFEPRIS  should  provide  an  English  version  of  all 
updates  to  FDA  for  review  and  concurrence. 

5.  Any  change  in  responsibility  from  COFEPRJS  to  another  authority  musi  be  reported  to 
FDA  within  30  days  of  such  change.  A  change  from  COFEPRIS  to  a  new  authority  may 
require  re-evaluation  of  the  MSSP  by  FDA. 

6.  Mexican  states  govermcnts  participating  in  the  MSSP  are  equally  responsible  for 
ensuring  the  safety  and  quality  of  moiiuscan  shellflsh  exported  to  the  United  States  of 
.America. 


I.   RESPONSIBILITIES  OF  THE  FDA 
iqDA  intends  to: 

1.  Accept  the  United  Mexican  States  as  a  participant  in  the  NSSP  and  the  Interstate 
Shellfish  Sanitation  Conference  (ISSC),  cooperative  research  programs,  seminars, 
training  courses,  and  other  NSSP  activities  and  have  COFEPRIS  certify  Mexican 
processors  for  inclusion  in  FD.A's  ICSSL. 

2.  Publish  the  names,  locations,  and  certification  numbers  of  Mexican  iirms  certified  by 
COFEPRIS  in  the  monthly  publication  of  the  ICSSL  upon  receipt  of  Form  FD-3038. 

3.  Provide  training  and  technical  assistance  to  COFEPRIS,  subject  to  the  availabflity  of 
funds  and  personnel  for  such  purposes. 

4.  Inform  COFEPRIS  of  the  reasons  for  any  detention  of  certified  moiiuscan  shellfish 
shipments  from  the  United  Mexican  States. 

5.  Participate  with  COFEPRIS  in  joint  evaluations  of  the  MSSP.  Joint  evaluations  will  be 
condncted  to  ascertain  the  level  of  conformity  with  the  requirements  of  the  NSSP  and 
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with  the  responsibilities  specified  in  this  MOU.  FDA  should  pay  round  trip 
transportation  expenses  between  the  United  Stales  of  America  and  the  United  Mexican 
States  and  the  per  diem  of  the  members  of  the  I'DA  evaluation  team  while  in  the  United 
Mexican  States. 

6-    Notify  COFEPRIS  of  NSSP  deficiencies  and  request  that  COFEPRIS  submit,  within  30 
days,  a  written  Corrective  Action  Plan  to  FDA  for  review  and  concurrence.  If  a  Plan  is 
not  developed  within  30  days  or  if  the  deficiencies  are  nnl  corrected  in  accord.ince  with- 
the  Plan,  FDA  will  remove  Mexican  processors  from  the  ICSSL  and/or  take  other 
appropriate  action  to  stop  Mexican  moiiuscan  shellfish  from  entering  the  United  States  of 
America.  I»  case  of  a  serious  public  health  threat,  this  30  day  period  may  be  reduced  or 
eliminated.  Such  action  should  remain  in  effect  until  all  NSSP  deficiencies  have  been 
corrected  and  FDA  has  determined  that  the  MSSP  is  in  compliance  with  the  NSSP. 

7.  Remove  individual  Mexican  processors  from  the  ICSSL  when  it  is  determined  by  FDA  or 
COFEPRIS  that  a  processor  is  not  in  compliance  with  the  NSSP  or  when  an  imminent 
health  hazaril  exists  with  a  processor's  product. 

8.  Report  any  change  in  responsibility  from  FUA  to  another  federal  authority  to  COFEPRIS 
within  30  days  of  snch  change. 


ARTICLE  IV 
Technical  Information  Exchange 

The  working  language  for  documents  exchanged  under  this  MOU  should  be  English.  The 
Participants  plan  to  share  expertise,  provide  assistancev  and  exchange  information.  Such  mutual 
cooperation  may  include,  but  is  not  be  limited  to: 

1.  Exchanging  information  concerning  proposed  and  final  changes  io  MSSP  operations  and 
procedures  including,  but  not  limited  to: 

a.  methods  and  procedures  for  sampling; 

b.  methods  of  analysis; 

c.  methods  of  confirmation; 

d.  administrative  guidelines,  tolerances,  specification  standards,  and  nomenclature; 

e.  reference  standards;  and 

f.  inspection  procedures. 
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2.  Providing  written  notification  to  the  other  Participant  wthin  30  days  of  changes  in  liaison 
officers    Changing  haison  officers  does  not  otiierwise  constitute  a  change  in  the  provisions  of 
thisMOU. 

3.  facilitating  the  exchange  of  information  between  COFEPRIS  and  U.S.  Federal  and  State 
agencies  concerned  with  the  introduction  and  proliferation  of  exotic  organisms  that  might  be 
carried  by  Mexican  rnoliuscan  shellfish. 


ARJICLH  V 
Liaison  Officers 

4. 

n  order  to  obtain  an  adequate  follow  up  of  the  cooperation  activities  derived  from  this  MOU,  the 
iaison  officers  will  be 

^.         ForCOFEPRJS: 

Director  (a)  General  de  Control  Sanitano  dc  Productos  y  Scrvicios 
Comision  Federal  para  la  Proteccion  Contra  Riegos  Sanitarios  (COFEPRJS) 
Av.  Monterrey  No.  33 
Col.  Roma  C.P.  06700 

Del.  Cuauhtemoc  ■ 

-^       Mexico,  D.F,  Estados  Unidos  Mexiianos 

Telephone:  01 1  52  55  5080  5200  ext.  1254;  1259;  1230 


For  the  Food  and  Drug  Administration: 

Director,  Office  of  Seafood 

Center  for  Food  Safety  and  Applied  Nutrition 

Food  and  Drug  Administration, 

5  100  Paint  Branch  Parkway  (HFS-400) 

College  Park,  MD  20740 

The  United  States  of  America 

Telephone:  01301436-2300 


ARTICLE  VI 
Final  Dispositions 

Activities  under  this  MOU  commence  upon  signature  by  both  Participant.'?  and  continue 
or  five  <5)  years.  It  may  be  extended  with  written  consent  of  both  Participants. 

The  Participants  intend  to  evaluate  the  MOU  during  the  five-year  period.  It  may  be 
<  mended  by  written  consent  of  both  Participants,  specifying  the  date  in  which  the  activities  will 
(ommence. 
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Alt  activities  undertaken  pursuant  to  this  MOU  are  lo  be  conducted  in  accordance  with 
the  laws  and  regulations  of  the  United  States  of  America  and  the  United  Mexican  Stales  and  are 
subject  to  the  availability  of  personnel,  resources,  and  appropriated  funds. 

This  MOU  is  not  intended  to  create  any  obligations  under  international  or  otlier  law. 

IN  WITNESS  WHEREOF  the  undersigned,  being  duly  authorized  by  their  respective 
Government  agencies,  have  signed  this  Memorandum  of  Understanding. 

Signed  in  San  Antonio,  Texas  on  this  Eighteenth  day  of  June,  in  quadruplicate:  two 
copies  each  in  English  and  Spanish  languages,  respectively. 


FOR  THE  DEPARTMENT  OF  HEALTH         FOR  THE  MINISTRY  OF  HEALTH  OF  THE 
AND  HUMAN  SERVICES  OF  THE  UNITED  UNITED  MEXICAN  STATES 

STATES  OF  AMERICA 


,     MARK  B.  MC  CLELLAN 

Commissioner, 
Food  and  Drug  Administration 


Lie  ERNESTO  ENTtlQUEZ  RUBIO 

Federal  Commissioner  for  the  Protection  from 

Sanitary  Risks 


From  the  Food  and  Drug  Administration 


From  the  Federal  Commission  for  the 
Protection  from  Sanitary  Risks 
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MEMORANDUM  DE  ENTENDIMIENTO 


ENTRE 


.  DEPARTAMENTO  DE  SALUD  Y  SERVICTOS  SOCIALES  DE  LOS  ESTADOS  UNIDOS 
>E  AMERICA  A  TRAVES  DE  LA  ADMINISTRACION  DE  ALIMENTOS  Y  FAR^L\COS 


I  \  SECRETARIA  DE  SALUD  DE  LOS  ESTADOS  UNIDOS  MEXICANOS  A  TRAVES  DE 
.A  COMISION  FEDERAL  PARA  LA  PROTECCION  CONTRA  RIESGOS  SANITARIOS 

SOBRE 


La  INOCUIDAD  Y  CALIDAD  DE  LOS  MOLUSCOS  BIVALVOS  DE  ACUICULTURA, 
I«|«:SCOS  Y  CONCELADOS,  EXPORT  ADOS  DE  LOS  ESTADOS  UNIDOS  MEXICi\NOS 

A  LOS  ESTADOS  UNIDOS  DE  AMERICA 


El  Departamcnto  dc  Salud  y  Servicios  Sociales  (Department  of  Health  and  JIumcw 
Sei  vices)  de  los  Estados  Unidos  de  America,  a  Iravcs  dc  la  Adininistraci6ji  de  Alimentos  y 
Fa^acos  (Food  and  Drug  Administration,  FDA),  y  la  Sccrctaria  dc  Salud  de  los  Estados  Unidos 
icanos,  a  traves  de  la  Comisi6n  Federal  para  Ja  Protecci6n  contra  Riesgos  Sanitarios 
(COFEPRIS),  en  to  sucesivo  denominadas  como  "las  Partes": 


DESEOSOS  de  satvaguardar  la  salud  piublica  y  de  velar  per  la  inocuidad  y  calidad  de  los 
nifiluscos  bivalvov  provenlentes  de  la  aciiicultura,  frescos  y  congelados,  que  se  exporten  o 
puqdan  exportarse  a  los  Estados  Unidos  de  America, 


del 
biv; 


apl  cac 


biv  ilvos 


cua  ndo 


que 


Biv  ilv 


CONSCIENTES  de  la  labor  beneficiosa  y  cooperativa  que  se  llev6  a  cabo  en  los  terminos 
Memorando  de  Entendimiento  de  1988  relative  a  la  inocuidad  y  calidad  de  los  inoluscos 
Ivos  exportados  dc  los  Estados  Unidos  Mcxicanos  a  los  Estados  Unidos  de  America, 


CONSIDERANDO  las  consultas    tecnicas    que  han  dado  lugar  a  la   elaboraci6n   y 
i6n  en  los  Estados  Unidos  Mexicanos  de  an  programa  sanitario  elicaz  para  los  molnscos 


Entendimiento 


con  "orme 


RECONOCIENDO  que  ninguna  de  las  disposiciones  del  presente  Memorando  de 

menoscabara  de   manera  alguna  la  responsabilidad  y  autoridad  de  la  FDA, 

a  la  secci6n  801  de  la  Ley  Federal  de  Alimentos,  Farraacos  y  Cosmeticos,  de  examinar 

cua^quicr  producto  alimenticio  que  se  ofrezca  para  entrar  en  los  Estados  Unidos  de  America,  y 

resulte  convcniente,  rehusarle  la  cntrada,  y  de  acatar  y  hacer   cumplir  cualquicr  otra  ley 

administre  la  prupia  FDA, 


OBSERVANDO  que  la  FDA  reconoce  el  Prograraa  Mexicano  dc  Sanidad  de  Moluscos 
vos  (PMSMB)  y  cunsidera  que  cumple  adeciiadamente  con  las  pautas  del  Programa 
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Nacional  Estadounidense  de  Sanidad  de  los  Moluscos  Bivalvos  (United  States  National  Shellfish 
Sanitation  Program.  NSSP,  y  que  la  COFEPRIS  tiene  la  responsabilidad  general  con  respecto  al 
PMSMB  y  coordina  ia  participacion  dc  los  Gobiernos  dc  las  Entidades  Federativas  Mexicanas  en 
el  Programa  de  los  Moluscos  Bivalvos, 

Han  acordado  to  siguiente: 


ARTICULOI 

* 

Obj  ctivo 

El  presente  Memorandum  de  Entendimiento  tIene  como  objetivo  establecer  los 
lineamientos  que  deben  aplicarse  para  asegurar  que  los  moluscos  bivalvos  que  se  exporten  de  los 
Estados  Unidos  Mexicanos  y  se  ofrezcan  para  la  importacion  en  los  Estados  Unidos  de  America 
scan  lAocuos  para  el  consumo  humane  y  se  recolecten,  etaboren,  transporten  y  rotulen  cunforme 
a  los  requisites  exigidos  por  la  ordenanza  modeio  del  NSSP  y  a  Ion  requisitos  pcrtincntcs  de  la 
Ley  Federal  de  los  Estados  Unidos  de  America  sobre  Alimentos,  Farmacos  y  Cosmeticos  (U.S. 
Federal  Food,  Drug  and  Cosmetic  Act),  la  Ley  del  Servicio  Sanitario  Publico  de  los  Estados 
Unidos  de  America  (U.S.  Public  Health  Service  A  ct),  la  Ley  de  los  Estados  Unidos  de  America 
sobre  Empaquetado  y  Etiquetado  Justos  (U.S.  Fair  Packaging  and  Labeling  A  ct).  y  el  Titulo  21 
del  Codigo  de  los  Reglamentns  Federalev  de  los  Estados  Lnidus  de  America  (United  Stales  Code 
of  Federal  Regulations). 


ARTICULOII 

Defmiciones 

Para  los  propositus  de  este  Memorandum  de  Entendimiento  los  terminos  que  a  continuacion  sc 
detallan  tendran  cl  significadu  siguiente: 

1.  Por  aprobado  se  entiende  la  clasiflcacion  que  se  emplea  para  senalar  cnales  son  las 
zonas  dc  cria  donde  se  permite  la  recolecta  de  inoluscos  bivalvos  para  su 
comercializacioB  directa. 

2.  Por  acuicultura  se  entiende  la  cria,  en  zonas  naturalcs  o  artificiales,  de  semillas  o  de 
moluscos  bivalvos  eo  concha  que  ya  uo  esten  en  la  fase  de  semilla. 

3.  Por  archivo  central  se  entiende  el  lugar  unico  donde  la  COFEPRIS  guarda  copias  de 
toda  la  informacion,  datos,  infornies  y  mapas  relatives  al  NSSP. 

4.  Por  lote  dc  moluscos  bivalvos  en  concha  se  entiende  un  conjuuto  a  grand  o  en 
envases  de  moluscos  bivalvos  en  concha  correspondiente  a  no  mas  de  un  dia  de 
cosecba,  procedente  de  una  sola  zona  de  cultivo  definida  y  recolectado  por  un 
colector  o  por  mas. 
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5.  Por  Tote  de  moluscos  bivalves  desconchados  se  entiende  un  conjunto  de  envases  de 
moluscos  bivalvos  separados  de  las  conchas,  obtenido  de  no  mas  de  un  dia  de 
cosecha,  procedente  de  una  Bola  zona  de  cullivo  deflnida,  producido  en  las 
condiciones  mas  uniformes  posibles  e  identificado  por  una  sepal  o  marca  comun 
colocada  en  cada  envase. 

6.  Por  biotoxinas  marinas  se  entiende  cualquier  compuesto  venenoso  producido  por 
microorganismos  marinos  y  acumulado  en  los  moluscos  bivalvos  en  concha. 

7.  Por  Programa  Mexicano  de  Sanidad  de  Moluscos  Bivalvos  (PMSMB)  se  entiende  el 
programa  de  control  reglamentario  de  los  Estados  Unidos  M exicanos,  dirigido  a 
asegurar,  por  la  aplicaci6n  de  las  medidos  de  control  consignadas  en  ul  NSSP,  la 
inocuidad  de  los  moluscos  bivalvos  destinados  a  la  exportaci6n  a  los  Estados  Unidos 
de  America. 

8.  Por  molusco  bivalvo  se  entiende  todas  las  especles  comestibles,  obtenidas  por 
acuicultura,  de  ostiones,  almejas,  mejillones  y  escalopas  enteras  o  en  partes;  con  o  sin 
conchas,  frescos  o  congelados,  enteros  o  en  partes. 


9. 


Por  Programa  Nacional  Estadounidense  de  Sanidad  de  los  Moluscos  Bivalvos  (United 
States  National  Shellfish  Sanitation  Frogram,  NSSP)  se  entiende  el  programa 
cooperative  para  velar  por  la  inocuidad  y  calidad  de  los  moluscos  bivalvos  destinados 
al  consumo  humano  que  sc  lleva  a  cabo  entre  estados  (cstadounidenscs  o  no),  la  FDA 
y  la  industria.  Las  pautas  para  velar  por  la  inocuidad  y  calidad  de  los  moluscos 
bivalvos  sc  consignan  en  la  Ordenanza  Modcio  del  .NSSP  (NSSP  Model  Ordinance). 

10  Por  patrullaje  sc  entiende  cl  control  active  dc  la  recolecta  de  moluscos  bivalves  para 
asegurar  que  s6Io  se  recolecten,  elaboren  y  envien  los  que  procedan  de  las  zonas 
aprobadas. 

11.  Por  confinamiento  se  entiende  la  transferencia  de  moluscos  bivalvos  en  concha  dc 
Unas  zonas  no  aprobadas  a  las  aprobadas,  con  el  fin  de  reducir  los    pat6genes 
(medidos  por  el  grupo  indicador  de  las  bacterias  coliformes)  o  las  sustancias 
venenosas  e  daninas  que  se  hallen  en  los  moluscos  bivalvos  en  concha,  haciendo  use 
del  ambiente  natural  come  medio  de  depuracidn. 

12.  Por  informes  de  inspecci6n  sanitaria  se  entiende  los  informes  evaluativos  acerca  de 
todos  los  factores  medioambientales,  incluidas  las  fuentes  actuales  y  posibles  de 
centaminaci6n,  que  puedan  tener  efectes  sobre  la  calidad  del  agua  en  una  zona  de  cria 
de  moluscos  bivalvos. 

13  Por  moluscos  bivalvos  en  concha  sc  entiende  los  moluscos  bivalvos  vivos  en  sus 
conchas. 
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ARTICLE  HI 

Responsabilidades  de  las  Partes 
LAS  OBLlGAaONES  DE  LA  COFEPRIS 

1.  Ejercer  la  coordinacion  y  puesta  en  praclica  generales  del  PMSMB. 

2.  La  COFEPRIS  se  propone: 

a.  Ejercer  los  controlas  juridicos,  administrativos,  sanitarios  y  de  inocuidad  y 
calidad  con  respecto  a  los  moluscos  bivalvos  destinados  a  la  expoilacion  a  los 
E-stados  Uiiido.s  de  America  por  proccsadores  mexicanas  autonzados. 

b.  Velar  por  que  el  PMSMB  se  ajuste  al  NSSP,  inclusive  en  to  siguiente,  pero  no 
limitandose  a: 

i.    clasificar  las  aguas  dc  cria  de  los  moluscos  bivalvos. 

ii.  preparar  informes  de  inspeccion  sanitaria  y  guardar  lo.s  mismos,  asi 
como  todos  los  datos  conexos,  en  im  archivo  central. 

iii.  actualizar,  de  forma  anual  y  Irienal,  los  informes  de  inspeccion 
sanitaria,  para  asegurar  que  cads  zona  de  cria  dc  moluscos  bivalvos 
tenga  su  debida  clasificacion. 

iv.  aprobar  y  supervisar  las  operaciones  de  recolecta  y  confinamiento  y 
velar  por  que  los  moluscos  bivalvos  sc  idcntifiqucn  y  ctiquctcn 
conforme  al  NSSP. 

V.  restringir  y  controlar  la  recolecta  de  moluscos  bivalvos  en  las  zonas  de 
cria  no  aprobadas,  y  tomar  mcdidas  coercitivas  contra  las  pcrsonas  o 
las  empresas  que  hagan  la  recolecta  de  moluscos  bivalvos  enxlichas 

zonas. 

vi.  prohibir  la  recolecta  de  moluscos  bivalvos  en  zonas  de  cria  en 
emergencias  que  causen  contaminacion,  y  rescindir  esas  prohibiciones 
cuando  los  datos  de  la  calidad  del  agua  o  los  analisis  de  las  biotoxinas 
rniu-inas  demuestren  que  dicbas  zonas  satisfacen  los  criterion  de 
aprobacion  del  NSSP. 

vii.  retirar  los  moluscos  bivalvos  que  no  scan  aptos  para  el  consumo, 
cuando  el  procesador  responsable  inciunpla  su  obligacion  de  retirarlos 
el  mismo  del  mercado. 

viii.    conseguir  que  en  el  PMSMB  participen  laboratories  acreditados  que  se 
ajusteu  al  NSSP. 
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IX. 


X). 


inspeccionar  a  los  procesadores  que  elaboran  moluscos  bivalvos  de 
acuicultura,  frescos  o  congeladys,  para  exportarJos  a  Jos  Eslados 
Unidos  de  America,  a  fin  de  asegurarse  de  que  cumplen  con  los 
controles  del  NSSP. 

autorizar  a  procesadores  que  exporten  a  los  Estados  Unidos  de 
.America  mohiscos  bivalvos  de  acuicultura,  frescos  o  congelados, 
conforme  al  NSSP,  para  que  figuren  en  la  Lista  Interestatal  de  la  FDA 
dc  Procesadores  Antorizados  de  Moluscos  Bivalvos  (Interstate 
Certified  Shellfish  Shippen  List,  iCSSL). 

por  medio  del  Formulario  FD-3038,  Autorizacion  de  los  Procesadores 
de  Moluscos  Bivalvos  (Shellfish  Dealer  Certification),  notificar  a  la 
FDA  el  nombre,  la  direccion  y  el  numero  de  autorizacion  del  PMSMB 
de  los  procesadores  autorizados  a  que  exporten  a  los  Estados  Unidos 
de  America. 


xii.    invalidar  la  autorizacion  de  todo  procesador; 

-  cuyas  operaciones  no  esten  de  contbrmidad  con  el  NSSP. 

-  que  distnbuya  moluscos  bivalvos  recolcctados  en  zonas  no 
aprobadas. 

-  que  distribuya  moluscos  bivalvos  que  por  otras  causas  no  esten  de 
confonnjdad  con  las  exigencias  de  Ja  Ley  Federal  dc  los  Estados 
Unidos  de  America  sobre  .'Vlimentos,  Fanmacos  y  Cosmeticos,  la  Ley 
del  Servicio  Sanitario  Piublico  de  los  Estados  Unidos  de  America,  la 
Ley  de  los  Estados  Unidos  de  America  sobre  Empaquctado  y 
Ltiquetado  Justos  oel  Tilulo2l  del  Codigo  dc  los  Reglamenlos 
Federales  de  los  Estados  Unidos  de  America. 

-  que  no  retire  del  mercado  los  moluscos  bivalvos  acerca  de  los  cuales 
se  haya  llegado  a  la  conclusion  dc  que  no  son  aptos  para  el  consumo 
hximano. 


xiu. 


XIV. 


XV. 


asegurarse  de  que  cada  envase  en  an  lote  dc  moluscos  bivalvos 
autorizado  para  la  exportacion  a  los  Estados  Unidos  dc  America  este 
etiquetado  debidamente  conforme  al  NSSP. 

guardar  un  arcbivo  central  de  toda  la  documentacion  del  PMSMB, 
incluida  la  version  en  ingles  de  todos  los  informes  de  inspeccion 
sanitaria,  patrullaje  y  analisis  de  laboratorio,  y  perraitir  que  la  FDA 
tenga  acceso  a  ella,  previa  soJicilud. 

proporcionar  a  los  organismos  federales  y  estatales  a  cargo  del 
PMSMB,  los  informes  evaluativos,  las  interprelaciones,-la  inrormacion 
de  lalwratorio  relativa  a)  programa  de  garantia  de  la  calidad  y  denias 
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informacion    acerca    del    programa  sobre  los  moluscos  bivalvos 
provenieme  de  la  FDA. 

xvi.  por  to  menos  una  vez  al  ano,  examinar  el  nivel  de  conformidad  con  el 
NSSP  y  resumir  los  resultados  en  un  informe  escrito,  proporcionando  a 
la  FDA  anualmente  una  traducci6n  al  ingles  del  misiix). 

xvii.  proporcionar  infoimaciCn  a  la  FDA  acerca  de  los  peligros  efeclivos  o 
posibles  para  la  salud  pdblica  de  los  moluscos  bivalvos  dcstinadcs  a  la 
exportacion  a  los  Estados  Unidos  de  America. 

xviii.    previa  solicitud  de  la  FDA,  organizar  viajes  por  los  Estados  Uiiidos 
Mexicanos  de  los  funcionarios  evahiadores  de  la  FDA,  cfcctuar 
inspecciones  conjuntas  con  estos  y  proporcionarles  transporte  durante 
•    su  estancia  en  los  Estados  Unidos  Mexicanos. 

c.  Permitir  que  los  moluscos  bivalvos  que  elaboren  los  procesadores  autorizados 
por  el  PMSMB  para  la  exportaci6n  a  los  Estados  Unidos  de  America  se 
recolecten  unicamente  en  zonas  de  cria  aprobadas  por  la  COFEPRIS  con  el 
asentimiento  de  la  FDA. 

d.  En  cl  plazo  de  30  dias  del  rccibo  de  nna  notificacion  escrita  por  la  FDA  acerca 
de  cualquier  deficiencia  observada  con  respecto  a  to  dispuesto  en  el  NSSP, 
redactar  por  escrito  un  Plan  de  Acci6n  Correctiva  y  presentarlo  a  la  FDA  para 
el  examcn  y  asentimiento  de  esta.  Si  cse  Plan  no  se  redacta  en  dicho  plazo,  la 
FDA  tomara  las  medidas  pertinentes  para  evitar  que  los  moluscos  bivalvos  de 
los  Estados  Unidos  Mexicanos  entren  en  los  Estados  Unidos  de  America, 
entre  ellas,  retirar  a  los  procesadores  mexicanos  de  la  ICSSL.  Esas  medidas 
permaneceran  en  efecto  mientras  no  se  corrijan  todas  las  deficiencias  del 
PMSMB  con  respecto  a  to  dispuesto  en  el  NSSP  y  mientras  la  FDA  no  haya 
llegado  a  la  conclusion  de  que  el  PMSMB  se  ajusta  al  NSSP. 

3.    La  COFEPRIS  pods  nombrar  a  un  funcionario  de  evaluacion  de  laboratories  para: 

a.  Acreditar  los  laboratorios  participantes  en  el  PMSMB. 

b.  Evaluar  peri6dicamente  los  laboratorios  acreditados  para  el- PMSMB,  a  fin  de 
verificar  que  esten  de  conformidad  con  el  NSSP  y  que  observen  los  debidos 
procedimientos  de  iaboratono  para  el  aseguramiento  de  la  calidad. 

c.  Llevar  a  cabo  un  programa  dc  vigilancia  de  las  biotoxinas  mannas  en  las 
zonas  de  cria  donde  se  recolecten  moluscos  bivalvos  para  la  exportaci6n  a  los 

:  Estados  Unidos  de  America. 

d  Llevar  a  cabo  un  programa  de  muestras  divididas  entre  los  laboratorios 
participantes  en  el  PMSMB,  para  evaluar  la  uniformidad  de  sus  practicas 
microbioI6gicas. 
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B. 


La  FI  'A  se  propone: 


I. 


5. 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003 /Notices 


e.  Notificar  a  la  FDA  acerca  dc  los  laboratorios  que  no  se  ajnsten  a  to  djspuesto 
per  el  NSSP. 

f.  Impedir  que  los  laboratorios  que  no  se  ajusten  a  to  dispuesto  por  el  NSSP 
participen  en  el  PMSMB. 

La  C01i"EPRIS  dehera  actaalizar  la  Ordenanza  Modelo  del  PMSMB  para  qnc  sea 
cungruenle  con  las  revisiones  publicadas  de  la  Ordenanza  Modelo  del  NSSP.  La 
COFEPRIS  faciiitara  una  versi6n  en  ingles  de  todas  las  actualizaciones,  para  el 
examen  y  asentimiento  de  la  FDA. 

Toda  transferencia  de  responsahilidades  de  la  COFEPRIS  a  otra  autoridad  dcbera 
notificarse  a  la  FDA  en  un  plazo  de  30  dias.  Dicha  transferencia  de 
responsabilidades  podria  requerir  otra  evaluaci6n  del  PMSMB  por  parte  de  la 
FDA. 

Los  Gobicmos  de  las  Entidades  Fedcrativas  Mexicanas  que  participen  en  el 
PMSMB  son  igaalmente  responsables  de  asegurar  la  inocuidad  y  calidad  de  los 
moluscos  bivalvos  exportados  a  los  Estados  Unidos  de  America. 


LAS  OBLIGAOONES  DE  LA  FDA 


Aceptar  a  los  Estados  Unidos  .Mexicanos  como  participantes  en  el  N.SSP,  la  Conferencia 
Interestatal  de  Sanidad  de  Moluscos  Bivalvos  (Interstate  Shellfish  Sanitation  Conference, 
ICSSL),  los  programas  cooperativos  de  investlgaci6n,   los  seminaries,  los  cursos  de 
cap.icitaci6n  y  otras  actividades  del  NSSP,  y  que  la  COFEPRIS  auloricc  la  incorporacibn 
dc  proccsadorcs  mexicanos  a  la  ICSSL  de  la  FDA. 

Publicar  los  nombres,  direcciones  y  ninmeros  de  autorizaci6n  de  las  empresas  raexicanas 
autori7.ada$  por  la  COFEPRIS  en  la  publicaci6n  mensual  dc  la  ICSSL,  al  recibo  del 
Formuiario  FD-30.^8. 

Facilitai-  capacitaci6n  y  asistencia  t6cnica  a  la  COFEPRIS,  siempre  y  cuando  haya  fondos 
y  personal  disponibles  para  esos  fines. 

Informar  a  )a  COFEPRIS  de  las  razones  para  la  detenci6n  de  cualquier  envio  dc  moluscos 
bivalvos  de  los  Estados  Unidos  Mexicanos.  ^ 

Participar  con  la  COFEPRIS  en  evalnaciones  conjuntas  del  PMSMB,  para  averiguar  en 
que  mcdida  se  ajnsta  a  los  rrqnisitos  del  NSSP  y  a  las  obligacioncs  consignadas  en  el 
presente  Memorandum  de  F.ntendimiento.  La  EDA  sufragUra  los  gastos  de  viaje  dc  ida  y 
vuelta  entre  los  Estados  Unidos  dc  America  y  los  Estados  Unidos  Mexicanos  y  los 
viatkos  de  los  evaiuadores  de  la  FDA  mientras  se  encnentren  en  los  Estados  Unidos 
Mexicanos. 
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6.  Notificar  a  la  COFEPRIS  de  las  deficienclas  observadas  con  respecto  a  to  dispuesto  en  el 
NSSP,  y  solicitar  a  la  COFEPRIS  que  presente  por  escrito,  en  el  plazo  de  30  dias,  un  Plan 
de  Action  Correctiva  a  la  FDA  para  su  examen  y  asentimiento.  Si  el  Plan  no  se  elabora 
en  dicho  plazo  o  si  las  deficiencias  no  se  corrigen  ronforme  al  Plan,  la  FDA  tomara  las 
medidas  pertinentes  para  evitar  que  los  moluscos  bivalvos  de  los  Estados  Unidos 
Mexicanos  entren  en  los  Estados  Unidos  de  America,  entre  ellas,  retirar  a  lo.s 
procesadores  mexicanos  de  la  ICSSL.  Si  se  presenta  una  amenaza  grave  para  la  salnd 
piiblica,  el  plazo  de  30  dias  puede  acortarse  o  eliminarse.  Las  medidas  de  la  FDA 
permaaeceran  en  vigor  hasta  que  todas  las  deficiencias  con  respecto  al  NSSP  se  bayan 
corregido  y  la  FDA  haya  llegado  a  la  conclusion  de  que  el  PMSMB  se  ajusta  al  NSSP. 

7.  Retirar  a  procesadores  mexicanos  especificos  de  la  ICSSL  cuando  la  FDA  o  COFEPRIS 
llegue  a  la  conclusion  de  que  esos  procesadores  no  cumplen  con  cl  NSSP  o  cuando  su 
producto  represente  un  peligro  inmiuente  para  la  saiud. 

8.  Informar  a  COFEPRIS  acerca  de  toda  transferencia  dc  responsabilidades  de  la  FDA  a 
otra  autoridad  federal,  en  el  plazo  de  30  dias  a  partir  de  la  fecha  de  la  transferencia. 


ARTICULOIV  '  • 

'  Intercambio  dc  Informacion  Tccnica 

Las  Partes  se  proponen  intercambiar  conoeimientos  lecnicos;  proporcionarse  asistencia,  e 
intercambiar  .informaci6n,  la  cual  debera  estar  redactada  en  idioraa  ingles.  En  esa  coiaboraci6n 
se  podran  incluir,  mas  no  se  limitaran  a,  ios  siguientes  aspectos: 

1.  El  intercambio  de  informaci6n  acerca  de  las  modificacioncs  propuestas  y'dcfinitivas  en  cl 
funcionamiento  y  los  procedimientos  del  PMSMB,  to  que  incluira,  entre  otros,  los  siguientes 
aspectos: 

a.  metodos  y  procedimientos  dc  mucstreo. 

b.  metodos  de  analisis. 

c    metodos  dc  confirmaci6n. 

d.  pautas  adininistrativas,  variaciones  permisibles,  nornias  para  las 
especificaciones  y  nomenclatura. 

e.  noroias  para  referenda  y 

f.  procedimientos  de  Inspcccion. 

2.  La  notificaci6n  escrita  a  la  otra  Parte  de  los  camblos  ocurridos  en  los  fundonarios  dc 
enlace,  en  el  plazo  de  30  dias.  El  cambio  de  dichos  funcionarios  no  aiterara  por  to  demas  las 
dlsposiciones  del  presente  Memorandum  de  Entendimiento. 
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La  fadmacibn  del  intcrcambio  de  inlormacj6n  entre  la  COFEPRIS  y  los  organismos 
fee  erales  y  estalales  estadounjdenses  que  tengan  que  ver  con  la  intrcxiucci6n  y  proliferaci6n  de 
los|organi?;nio5;  cx6ticos  q„e  pudician  portar  los  moluscos  bivaJvos  mexicanos. 

ARTICULOV 

Funcionanos  de  enlace 

Para  el  adecuado  seguimiento  de  ias  actividades  de  cooperaci6n  derivadas  del  presente 
iVIctnorandum  de  Entendimiento,  las  autoridades  responsables  seran: 


A. 
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De  la  COFEPRIS: 


Director(a)  General  de  Control  Sanitario  de  Productos  y  Servicios 

Comisi6n  Federal  para  Ja  Protecci6n  contra  Riesgos  Sanitanos  (COFEPRIS) 

Avenida  Monterrey  N°  33 

Col.  Roma  C.P.  06700 

Del.  Cuauhtemoc  •  , 

Mexico,  DR,  Estados  Unidos  Mexicanos 

Telefono  01 1  52  55  5080,  ext.  1254, 1259,  1230 

De  la  FDA: 

Director,  Office  of  Seafood 

Center  for  Food  Safety  and  Applied  Nutrition 

Food  and  Drug  Adniini.?tration 

5  100  Paint  Branch  Parkway  (HFS-400) 

College  Park,  MD  20740 

United  States  of  America 

Telefono  01301436-2300 


ARTICULOVI 

Disposiciones  Finales 

El  presente  Memorandum  de  Entendiniicnto  entrara  en  vigor  a  partir  de  la  fecha  de  su 
firm  a  y  tendra  una  duraci6n  de  cinco  (5)  anos,  prorrogables  mediante  consentimiento  escnto  de 
lasjijartes. 

Las  partes  sc  proponen  evahiar  este  Memorandum  de  Fntendimiento  durante  el  periodo 
de  cinco  afos  y  podra  ser  modificadu  pormutuo  consentimiento,  formaiizado  a  traves  de 
com  inicaciones  escritas,  en  las  que  se  esf)ecifique  la  fecha  de  su  entrada  en  vigor. 


Federal  Register/VoL  68,  No.  154/Monday,  August  11,  2003 /Notices 


47601 


Las  actividades  emprendidas  con  arreglo  al  presente  Memorandum  de  Entendimiento  se 
cfectuaran  conforme  a  ias  leyes  y  los  reglamenlus  de  ius  £stados  Unidos  Mexicanos  y  de  los 
Estados  Unidos  de  America,  y  dependeran  de  la  disponibilldad  de  personal,  recursos  y  fondos 
consignados.  . 

EI  presente  Memorando  no  sc  propone  generar  obligaciones  conforme  al  derecho 
internacional  u  otras  leyes. 


En  fe  de  to  cuai  los  infrascritos,  habiendo  sido  aatonzados  debidamente  por  sus 
organismos  respectivos,  ban  firmado  el  presente  Memorando  de  Entendimiento. 

Firmado  en  la  Ciudad  de  San  Antonio,  Texas,  el  18  de  junio  de  2003,  en  cuadruplicado 
en  los  idiomas  espanoi  e  ingles,  siendo  ambos  textos  iguaimentc  autcnticos. 


POR  EL  DEPARTAMENTO  DE  SALUD  Y      POR  LA  SECRE TARIA  DE  SALUD  DE  LOS 
SERVICIOS  HUM.\NOS  DE  LOS  ESTADOS  UNIDOS  MEXICANOS 

ESTADOS  UNIDOS  DE  AMERICA 


m//^^ 


MARK  B.  MC  CLELLAN 

Comisionado  de  la  Administration  de 
Alimentos  y  Farmacos 

De  la  Administracion  dc  Alimentos  y 
Farmacos 


Lie.  ERNESTO  ENRIQUEZ  RL^IO 

Comisionado  Federal  para  la  Protection  contra 
Riesgos  Sanitarios 

De  la  Comislon  Federal  para  la  Proteccion 
contra  Riesgos  Sanitarios 
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[FR  Doc.  03-20*16  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  416(  -01-C 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  ResouDces  and  Services 
Administratioil 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  absti  acts  of  infonnation 
collection  requ  ests  under  review  by  the 
Office  of  Mana  jement  and  Budget,  in 
compliance  wi  h  the  Paperwork 
jof  1995  (44U.S.C. 
request  a  copy  of  the 


Reduction  Act 
chapter  35).  To 


Healtti  Care  Proft  issionals 


clearance  requ  ists  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  foUowin  i  request  has  been 
submitted  to  th  b  Office  of  Management 


and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  National  Health 
Service  Corps  (NHSC)  Travel  Request 
Worksheet,  Non-Federal  Personnel — In 
Use  Without  Approval 

The  National  Health  Service  Corps 
(NHSC),  of  the  HRSA's  Bureau  of  Health 
Professions  (BHPr),  is  committed  to 
improving  the  health  of  the  Nation's 
underserved  by  uniting  communities  in 
need  with  caring  health  professionals 
and  by  supporting  communities'  efforts 
to  build  better  systems  of  care. 

The  NHSC  (sections  331-338  of  the 
Public  Health  Service  Act)  collects  data 
on  its  programs  to  ensure  compliance 
with  legislative  mandates  and  to  report 
to  Congress  and  policymakers  on 
program  accomplishments.  To  meet 
these  objectives,  the  NHSC  requires  a 
core  set  of  information  collected 
annually  that  is  appropriate  for 
monitoring  and  evaluating  performance 
and  reporting  on  annual  trends. 


The  Travel  Request  Worksheet  is  used 
by  NHSC  Scholarship  Program 
recipients  to  receive  travel  funds  from 
the  Federal  Govermnent  to  perform  pre- 
employment  interviews  at  sites  on  the 
Approved  Practice  List.  The  travel 
approval  process  is  initiated  when  the 
scholar  notifies  the  NHSC's  In-Service 
Support  Branch  or  the  respective 
Bureau  of  Prisons,  Indian  Health 
Service,  or  Immigration  and 
Natiu-alization  Service  recruitment 
office  of  an  impending  interview  at  one 
or  more  NHSC  approved  practice  sites. 

The  Travel  Request  Worksheet  is  also 
used  to  initiate  the  relocation  process 
after  an  NHSC  scholar  has  successfully 
match  to  an  approved  practice  site. 
Upon  receipt  of  the  Travel  Request 
Worksheet,  the  NHSC  will  review  and 
approve  or  disapprove  the  request  and 
promptly  notify  the  NHSC  contractor 
whether  to  authorize  the  funding  for  the 
relocation. 

Estimates  of  annualized  reporting 
burden  are  as  follows: 


Type  of  respondent 


Numtjer  of 
respondents 


311 


Responses 
per  respond- 
ent 


Hours  per 
response 
(minutes) 


Total  burden 
hours 


41 


Written  comi  lents  and 
recommendatic  ns  concerning  the 
proposed  infon  nation  collection  should 
be  sent  within  lO  days  of  this  notice  to: 
Allison  Eydt,  H  uman  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget.  Neiv  Executive  Office 
Building,  Room  10235.  Washington,  DC 
20503,  Fax  Nur  iber  202-395-6974. 

Dated:  August  1 1,  2003. 
Jane  M.  Harrison 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  03-2O3£  2  Filed  8-8-03;  8;45  am] 

BILLING  CODE  4165-  S-P 


DEPARTMENT  |0F  HOUSING  AND 
URBAN  DEVEUOPMENT 

Office  of  Federal  Housing  Enterprise 
Oversight 

Strategic  Plan 

agency:  Office  |)f  Federal  Housing 
Enterprise  Over  sight,  HUD. 
action:  Solicita  ion  of  conunents  for 
updating  the  St]  ategic  Plan. 


summary:  The 
Enterprise  Over^ 
soliciting  conunients 
Strategic  Plan 
requirements  o 


C  iffice  of  Federal  Housing 
ight  (OFHEO)  is 

on  its  revised 
accordance  with  the 
flthe  Government 


Ii 


Performance  and  Results  Act  of  1993 
that  agencies  update  their  Strategic 
Plans  every  three  years,  OFHEO  has 
developed  its  draft  2003-2008  Strategic 
Plan  and  is  soliciting  the  views  and 
suggestions  of  those  entities  potentially 
affected  by  or  interested  in  the  plan. 
OFHEO's  draft  Strategic  Plan,  for  FY 
2003-2008,  may  be  viewed  on  the 
OFHEO  Web  site  at  www.ofheo.gov/ 
OFHEOReports.asp. 

DATES:  Written  comments  regarding  the 
draft  Strategic  Plan  may  be  received 
through  August  27,  2003. 
ADDRESSES:  All  comments  concerning 
the  notice  should  be  addressed  to: 
Susan  S.  Jacobs,  Associate  Director, 
Office  of  Strategic  Planning  and 
Management,  Office  of  Federal  Housing 
Enterprise  Oversight,  1700  G  Street, 
NW.,  Third  Floor,  Washington,  DC 
20552.  Comments  may  also  be 
submitted  via  electronic  mail  to: 
StrategicPlan@ofheo.gov.  OFHEO 
requests  that  written  comments 
submitted  in  hard  copy  also  be 
accompanied  by  the  electronic  version 
in  MS  Word  or  in  portable  dociunent 
format  (PDF)  on  3.5"  disk. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  S.  Jacobs,  Associate  Director, 
Office  of  Strategic  Planning  and 
Management,  Office  of  Federal  Housing 
Enterprise  Oversight,  1700  G  Street, 


NW.,  Third  Floor,  Washington,  DC 
20552,  telephone  (202)  414-3821  (not  a 
toll-free  number).  The  telephone 
number  for  the  Telecommunications 
Device  for  the  Deaf  is:  (800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Federal  Housing  Enterprise  Oversight 
(OFHEO)  is  charged  by  Congress,  as 
established  in  Title  XIII  of  the  Housing, 
and  Community  Development  Act  of 
1992,  known  as  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act  of  1992,  with  the 
mandate  of  overseeing  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation,  Fannie  Mae  and  Freddie 
Mac  (the  "Enterprises"). 

Three  years  ago,  OFHEO  adopted  a 
Strategic  Plan  covering  FY  2000-2005. 
Section  306  of  the  Government 
Performance  and  Results  Act  of  1993 
(GPRA),  31  U.S.C.  1115  etseq.,  requires 
that  agencies  update  and  revise  their 
Strategic  Plans  every  three  years. 
OFHEO  has  drafted  a  new  plan  for  FY 
2003-2008  that  describes  the  agency's 
mission,  strategic  goals,  and  strategies  to 
achieve  them.  This  plan  will  provide  a 
framework  for  the  years  ahead.  OFHEO 
uses  its  Strategic  Plan  to  guide  each 
year's  performance  goals,  which  are 
described  in  OFHEO's  Aimual 
Performance  Plans.  They  may  be  viewed 
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on  the  OFHEO  Web  site  at  http:// 
www.ofheo.gov  in  the  "News  Center  & 
FOIA"  section  under  "Reports." 

In  today's  notice,  OFHEO  is  soliciting 
comments  to  be  considered  on  its 
revised  plan.  OFHEO  will  then  submit 
its  Strategic  Plan  pursuant  to  the 
statutory  requirements. 

Dated:  August  5,  2003. 
Armando  Falcon,  Jr., 

Director,  Office  of  Federa!  Housing  Enterprise 
Oversight. 
[FR  Doc.  03-20394  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4220-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

RIN  1018-AI39 

Notice  of  Availability;  Final 
Environmental  Impact  Statement  on 
Double-Crested  Cormorant 
Management 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability  of  Final 

Enviroiunental  Impact  Statement  on 

double-crested  cormorant  management. 

SUMMARY:  This  notice  advises  the  public 
of  the  availability  of  the  Final 
Environmental  Impact  Statement  (FEIS) 
on  double-crested  cormorant 
management.  The  FEIS  follows 
publication  of  a  Draft  Environmental 
Impact  Statement  (DEIS)  and  a  proposed 
rule,  each  of  which  had  extensive  public 
comment  periods.  The  FEIS  analyzes 
the  direct,  indirect,  and  cumulative 
impacts  related  to  double-crested 
cormorant  management  and  provides 
the  public  with  responses  to  conunents 
received  on  the  DEIS. 
DATES:  The  period  of  availability  for 
public  review  for  the  FEIS  ends  30  days 
following  publication  of  the  EPA  notice 
of  availability  in  the  Federal  Register. 
After  that  date,  we  will  publish  a  final 
rule,  and  Record  of  Decision. 
ADDRESSES:  You  can  obtain  a  copyof  the 
FEIS  by  writing  to  the  Division  of 
Migratory  Bird  Management,  4401  N. 
Fairfax  Drive,  MBSP-4107,  Arlington, 
VA  22203;  by  emailing  us  at 
cormorants@fws.gov;  or  by  calling  us  at 
703/358-1714.  We  will  also  post  the 
FEIS  on  our  Web  site  at  http:// 
migratorybirds.fws.gov/issues/ 
cormorant/cormorant.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Millsap,  Chief,  Division  of 
Migratory  Bird  Management,  at  703/ 
358-1714. 

SUPPLEMENTARY  INFORMATION:  On 
November  8, 1999,  we  published  a 


notice  in  the  Federal  Roister  (64  FR 
60826)  aimoimcing  our  intent  to 
prepare,  in  cooperation  with  the 
WildUfe  Services  program  of  the  U.S. 
Department  of  Agriculture  Animal  and 
Plant  Health  Inspection  Service  (APHIS/ 
WS),  an  Environmental  Impact 
Statement  (EIS)  to  address  "impacts 
caused  by  population  and  range 
expansion  of  the  double-crested 
cormorant  [DCCO]  in  the  contiguous 
United  States."  The  notice  of  intent  also 
marked  the  beginning  of  a  public 
scoping  period.  The  purpose  of  scoping, 
which  included  12  public  meetings,  was 
to  identify  significant  issues  to  be 
addressed  in  the  EIS.  More  than  900 
people  attended  the  public  scoping 
meetings,  with  239  providing  oral 
comments,  and  over  1,450  people 
submitted  written  conunents.  Comments 
fell  into  two  categories:  issues  of 
concern  and  suggested  management 
options.  Issues  of  concern  included 
impacts  on  sport  fishing,  local 
economies,  aquaculture/commercial 
fishing,  bird  species,  ecological  balance, 
vegetation,  human  health  and  safety, 
and  private  property.  Management 
options  that  were  suggested  included 
controlling  DCCO  populations,  not 
managing  DCCOs,  removing  DCCOs 
from  the  protection  of  the  Migratory 
Bird  Treaty  Act,  hunting,  focusing  on 
non-lethal  control,  allowing  State 
management  of  DCCOs,  changing  the 
permit  policy,  oiling  eggs,  giving 
APHIS/WS  more  authority,  basing 
decisions  on  the  best  science,  using 
popidation  objectives,  and  increasing 
education  efforts.  The  scoping  period 
ended  on  Jime  16,  2000. 

On  December  3,  2001,  we  published 
a  notice  in  the  Federal  Register 
announcing  the  availability  of  the  DEIS 
for  public  review  (66  FR  60218).  This 
was  followed  by  a  100-day  public 
comment  period,  which  included  10 
public  meetings.  The  DEIS  analyzed  the 
predicted  environmental  impacts  of  six 
management  alternatives  for  addressing 
problems  associated  with  increasing 
DCCO  populations.  These  management 
alternatives  were:  (1)  No  Action,  or 
continue  current  cormorant 
management  practices  (Alternative  A); 

(2)  implement  only  nonlethal 
management  techniques  (Alternative  B); 

(3)  expand  current  cormorant  damage 
management  practices  (Alternative  C); 

(4)  establish  a  new  depredation  order  to 
address  public  resource  conflicts 
(Alternative  D  —  proposed  action);  (5) 
reduce  regional  cormorant  populations 
(Alternative  E);  and  (6)  establish 
frameworks  for  a  cormorant  hunting 
season  (Alternative  F).  The  biological 
and  socioeconomic  resoiuce  categories 


evaluated  in  relation  to  each  alternative 
included  DCCO  populations,  fish,  other 
birds,  vegetation,  federally  listed 
threatened  and  endangered  species, 
water  quality  and  human  health, 
economic  impacts  (aquacultiue  and 
recreational  fishing  economies),  fish 
hatcheries  and  environmental  justice, 
property  losses,  and  existence  and 
aesthetic  values. 

We  received  994  letters,  faxes,  and 
email  messages  commenting  on  the 
DEIS.  Of  the  994  letters  received,  764  of 
these  stated  a  preference  for  a  specific 
alternative.  These  results  were:  32.2 
percent  chose  Alternative  D  (proposed 
action)  as  the  best  alternative;  25.8 
percent  chose  Alternative  E  (population 
reduction);  16.9  percent  chose 
Alternative  A  (No  Action);  11.8  percent 
chose  Alternative  F  (hunting);  11.8 
percent  chose  Alternative  B  (non-lethal 
methods);  and  <1  percent  chose 
Alternative  C  (increased  local  damage 
control).  Our  responses  to  significant 
comments  can  be  found  in  Chapter  7  of 
the  FEIS. 

In  response  to  concerns  about  the 
public  resource  depredation  order  being 
too  broad  in  scope,  we  made  two 
changes  to  the  order  which  were 
subsequently  described  in  a  proposed 
rule  published  in  the  FederaJ  Register 
on  March  17,  2003  (68  FR  12653).  These 
changes  limit  the  public  resource 
depredation  order  to  24  States  (rather 
than  the  48  originally  proposed  in  the 
DEIS)  and  limit  its  applicability  to  land 
and  ft^shwater  (not  saltwater).  The  24 
States  were  chosen  based  on  locations  of 
significant  numbers  of  wintering, 
migrating,  or  breeding  birds  from  the 
Interior  and  Southern  DCCO 
populations.  Saltwater  areas  were 
excluded  because  impacts  have  not  been 
documented  there. 

Additionally,  we  changed  the  order  so 
that  it  applied  only  to  State  fish  and 
wildlife  agencies,  federally  recognized 
Tribes,  and  APHIS/WS,  and  we 
expanded  allowable  control  techniques 
to  include  egg  oiling,  egg  and  nest 
destruction,  cervical  dislocation,  . 
shooting,  and  CO2  asphyxiation.  APHIS/ 
WS  was  added  since  it  is  the  chief 
Federal  wildlife  damage  control  agency 
and  has  considerable  expertise  in 
managing  DCCOs.  Control  techniques 
were  selected  to  include  all  effective 
and  humane  techniques.  As  stated  in 
the  proposed  rule,  these  modifications 
do  not  constitute  significant  changes  to 
the  DEIS  analysis  and  are  addressed,  as 
needed,  in  the  FEIS. 

Following  publication  of  the  proposed 
rule,  the  public  had  60  days  to  provide 
comments.  This  comment  period  led  to 
additional  modifications  to  the 
proposed  action,  including  the  addition 
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of  another  mon  ii  for  allowing  roost 
control  under  t  le  aquaculture 
depredation  order  (October  to  April).  In 
compliance  wil  i  Section  7  of  the 
Endangered  Spi  scies  Act,  we  completed 
informal  consu  tation  and, 
subsequently,  aided  conservation 
measures  to  pre  tect  bald  eagles,  wood 


Alterr  ative  A:  no  action 


Other  bird  populal  ons 


Fish 

Vegetation/habitat  . 

Tnreatened  and  e  HJangered  species 


Water  quality  and 


human  health 


Aquaculture  .... 
Recreational  fishirjg 


Fish  hatcheries  ar  d  justice 


Property  losses 

Existence  and  ae^hetic  values 


Proposed 


DCCO  populations 
Other  bird  populatfcns 


Fish 

Vegetation/habitat 
Threatened  and 


Water  quality  and 

Aquaculture  

Recreational  fishint 

Fish  hatcheries  an} 

Property  losses 

Existence  and  aestietic  values 


Dated:  August  1 
Steve  Williams, 

Director. 

(FR  Doc.  03-20376 

BtLUNG  CODE 


■  4310-5J-P 


Storks,  piping  plovers,  and  interior  least 
terns.  These  changes  are  considered  in 
the  FEIS  analysis  and  will  be  discussed 
in  greater  detail  in  the  final  rule. 

Like  the  DEIS,  the  FEIS  analyzed  the 
direct,  indirect,  and  cumulative 
environmental  impacts  we  predict 
would  be  associated  with  six  DCCO 
management  alternatives.  The  first  chart 


below  summarizes  the  impacts  of 
DCCOs  imder  the  No  Action  alternative 
(i.e.,  the  status  quo),  as  detailed  in  the 
FEIS.  The  second  chart  below 
summarizes  effects  on  the  FEIS  resource 
categories  that  we  predicted  would 
occur  as  a  result  of  implementing  the 
proposed  action. 


economies 


Suspected  conflicts  and  in  some  cases  confirmed  conflicts  associated  with  habitat  destruction 
and  nest  site  competition;  significance  localized. 

Suspected  and  in  some  cases  confirmed  conflicts;  significance  localized. 

Destruction  of  vegetation  confirmed;  significance  localized. 

Suspected  but  not  confirmed  conflicts  with  Atlantic  salmon  and  various  Pacific  salmonids;  very 
likely,  however,  that  other  factors  are  more  imporlanf  than  DCCOs  in  the  decline  of  salmon. 

Accused  of  being  a  source  of  groundwater  contamination  but  this  is  not  confimned;  can  cause 
direct,  open  water  contamination. 

Confirmed  economic  impacts  on  aquaculture  production. 

Correlative  evidence  that  DCCOs  are  a  factor  behind  economic  declines  in  communities  de- 
pendent on  recreational  fishing;  not  confirmed. 

Confirmed  depredation  of  hatchery  stock  with  significance  localized;  effect  on  ability  to  provide 
hatchery  fish  to  low-income  groups  not  confirmed. 

Confirmed  conflicts  with  some  property  interests;  significance  localized. 

Effect  on  values  differs  with  perspective;  DCCOs  may  appeal  to  some  individual's  sense  of 
aesthetics,  while  not  appealing  to  others. 


action  alternative  D:  public  resource  depredation  order 


er  dangered  species 
luman  health 


economies  

environnwntai  justice 


^4o  significant  impact  to  regional  or  continental  populations; 
estimated  annual  take  of  159,635. 

Local  disturbances  likely,  but  can  be  managed  to  avoid  sig- 
nificant impacts;  will  help  overall. 

Will  help  reduce  predation  in  localized  situations. 

Will  help  reduce  impacts  in  localized  situations. 

No  adverse  impacts  with  implementation  of  conservation 
measures. 

Will  help  reduce  impacts  in  localized  situations 

Will  help  reduce  depredation. 

Not  likely  to  benefit. 

Will  help  reduce  depredation. 

Could  help  to  indirectly  reduce  losses. 

Effects  on  values  differs  with  perspective. 


2003. 


Filed  8-8-03;  8:45  am) 


DEPARTMENT  <^F  THE  INTERIOR 
Bureau  of  Land  Management 

[CO-200-1 020-Aq-241  A] 

Notice  of  Amen<tment  of  Meeting  Date, 
Front  Range  Re$ource  Advisory 
Council  (Colorado) 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  o^  amendment  of  public 
meeting  date. 


SUMMARY:  In  acc(  rdance  with  the 
Federal  Land  Poicy  and  Management 
Act  (FLPMA)  an<  the  Federal  Advisory 


Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Front  Range 
Resource  Advisory  Council  (RAC),  will 
meet  as  indicated  below. 

DATES:  The  meeting  originally  published 
in  the  July  8,  2003,  Federal  Register  for 
August  12  and  13,  2003,  has  been 
changed  and  will  be  held  on  August  13 
only.  The  meeting  will  be  held  on 
August  13  at  the  Holy  Cross  Abbey 
Community  Center,  2951  E.  Highway 
50,  Canon  City,  Colorado  from  9:15  a.m. 
to  4  p.m. 

SUPPLEMENTARY  INFORMATION:  The  15 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  the  Front  Range  Center, 
Colorado.  The  planned  agenda  topic  is 
for  the  Council  to  discuss  the  Sustaining 


Working  Landscapes  Initiative 
Overview  and  provide  comments  and 
advice  to  the  BLM  Colorado  State 
Director  through  the  Center  Manager. 

All  meetings  are  open  to  the  public. 
The  public  is  encouraged  to  make  oral 
comments  to  the  Council  between  10 
a.m.  and  11  a.m.  or  written  statements 
may  be  submitted  for  the  Coimcils 
consideration.  Depending  on  the 
nimaber  of  persons  wishing  to  comment 
and  time  available,  the  time  for 
individual  oral  comments  may  be 
limited.  Simimary  minutes  for  the 
Council  Meeting  will  be  maintained  in 
the  Front  Range  Center  Office  and  will 
be  available  for  public  inspection  and 
reproduction  during  regular  business 
hours  within  thirty  (30)  days  following 
the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management  (BLM), 
Attn:  Ken  Smith,  3170  East  Main  Street, 
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Canon  City,  Colorado  81212.  Phone 
(719)  269-8500. 

Dated:  August  4,  2003. 
John  L.  Carochi, 

Front  Range  Center  Manager. 

[FR  Doc.  03-20236  Filed  8-8-03;  8:45  am] 

BILLING  COOE  431IKIB-M 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Royalty-in-Kind  (RIK)  Eligible  Refiner, 
Determination  of  Need 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Solicitation  of  comments. 

SUMMARY:  The  Minerals  Management 
Service  (MMS),  an  agency  of  the  U.S. 
Department  of  the  Interior,  is  requesting 
written  comments  from  interested 
parties — particularly  from  small  and/or 
independent  petroleum  refiners — 
regarding  their  experiences  in  the  crude 
oil  marketplace.  Specifically,  we  are 
interested  in  small  and/or  independent 
refiners'  experiences  in  gaining  access 
to  adequate  supplies  of  crude  oil  at 
equitable  prices.  This  Determination  of 
Need  process  will  assist  the  Secretary  of 
the  Interior  in  deciding  whether  or  not 
to  continue  with  sales  of  Federal 
Government  royalty  oil  under  the  RIK 
eligible  refiner  program. 
DATES:  Submit  written  comments  on  or 
before  September  25,  2003. 
ADDRESSES:  Address  your  comments 
and  suggestions  regarding  this  proposal 
to  Sharron  L.  Gebhardt,  Regulatory 
Specialist. 

By  regular  U.S.  mail:  Center  for 
Excellence,  Minerals  Revenue 
Management,  Minerals  Management 
Servicfe,  P.O.  Box  25165,  MS  320B2, 
Denver,  Colorado  80225-0165;  or 

By  overnight  mail  or  courier:  Attn: 
Sharron  L.  Gebhardt,  (303)  231-3211, 
Center  for  Excellence,  Minerals  Revenue 
Management,  Minerals  Management 
Service,  Building  85,  Room  A614, 
Denver  Federal  Center,  Denver, 
Colorado  80225-0165;  or 

By  fax:  Please  submit  fax  Attn: 
Sharron  L.  Gebhardt,  fax  (303)  231- 
3781,  Re:  "Determination  of  Need"  and 
your  name  and  return  address  in  your 
fax  message.  If  you  do  not  receive  a 
confirmation  that  we  have  received  your 
fax  message,  call  the  contact  person 
listed  below. 

By  e-mail:  hfRM.comments@mms.gov. 
Please  submit  Internet  comments  as  an 
ASCII  file  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Also,  please  include  "Attn: 
Determination  of  Need"  and  your  name 


and  return  address  in  your  Internet 
message.  If  you  do  not  receive  a 
confirmation  that  we  have  received  yom- 
Internet  message,  call  the  contact  person 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharron  L.  Gebhardt  at  telephone  (303) 
231-3211,  fax  (303)  231-3781,  or  P.O. 
Box  25165,  MS320B2,  Denver  Federal 
Center,  Denver,  Colorado  80225-0165. 
SUPPLEMENTARY  INFORMATION: 

Introduction:  Under  the  provisions  of 
the  Mineral  Leasing  Act  of  1920  (MLA), 
as  amended  (30  U.S.C.  192),  and  the 
Outer  Continental  Shelf  Lands  Act 
(OCSLA)  of  August  7, 1953,  as  amended 
(43  U.S.C.  1334, 1353),  the  Secretary  of 
the  Interior  can  take  Federal  royalty  oil 
in  kind,  in  lieu  of  royalty  payment,  and 
sell  it  to  "eligible  refiners"  for  use  in 
their  refineries.  The  sale  of  royalty  oil 
from  Federal  leases  by  the  United  States 
to  eligible  refiners  is  governed  by  the 
regulations  at  30  CFR  208,  effective 
December  1, 1987  (52  FR  41908, 10/30/ 
1987). 

An  "eligible  refiner,"  as  defined  at  30 
CFR  208.2,  means  a  refiner  of  crude  oil 
meeting  the  following  criteria  to 
piu-chase  royalty  oil: 

(1)  For  the  purchase  of  royalty  oil 
from  onshore  leases,  it  means  a  refiner 
that  has  an  operating  refinery  and 
qualifies  as  a  small  and  independent 
refiner  as  those  terms  are  defined  below: 

•  The  term  "independent  refiner" 
means  a  refiner  who  (a)  obtained, 
directly  or  indirectly  more  than  70 
percent  of  his  refinery  input  of  domestic 
crude  oil  (or  70  percent  of  his  refinery 
input  of  domestic  and  imported  crude 
oil)  from  producers  who  do  not  oontrol, 
are  not  controlled  by,  and  are  not  under 
common  control  with,  such  refiner  for 
the  calendar  quarter  immediately 
preceding  the  date  of  the  applicable 
"Notice  of  Availability  of  Royalty  Oil," 
and  (b)  marketed  or  distributed  in  such 
quarter  and  continues  to  market  and 
distribute  a  substantial  volume  of 
gasoline  refined  by  him  through 
branded  independent  marketers  or  non- 
branded  independent  marketers. 

•  The  term  "small  refiner"  means  a 
refiner  whose  total  refinery  capacity 
(including  the  refinery  capacity  of  any 
person  who  controls,  is  controlled  by,  or 
is  under  common  control  v»rith  such 
refiner)  does  not  exceed  175,000  barrels 
per  day. 

Crude  oil  received  in  exchange  for  the 
refiner's  own  production  is  considered 
to  be  part  of  that  refiner's  own 
production  for  piuposes  of  this  section. 

(2)  For  the  purchase  of  royalty  oil 
from  offshore  leases,  it  means  a  refiner 
that  has  an  operating  refinery  and 
qualifies  as  a  small  business  enterprise 


imder  the  rules  of  the  Small  Business 
Administration  (SBA)  (13  CFR  Part  121) 
as  updated  in  Federal  Register  Notice 
(68  FR  15047,  03/28/2003).  The  SBA 
standard  for  a  small  business  within  the 
Petroleum  Refining  Industry  is  a 
concern  with  a  total  Operable 
Atmospheric  Crude  Oil  DistillatiOn 
Capacity  of  less  than  or  equal  to  125,000  - 
barrels  per  calendar  day.  and  that  has  no 
more  than  1,500  employees.  Capacity 
includes  owned  or  leased  facilities  as 
well  as  facilities  under  a  processing 
agreement  or  an  arrangement  such  as  an 
exchange  agreement  or  throughput. 
The  regulation  at  30  CFR  208.4(a) 
governs  the  Determination  of  Need 
process  and  states  that: 

The  Secretary  may  evaluate  crude  oil 
market  conditions  from  time  to  time.  The 
evaluation  will  include,  among  other  things, 
the  availability  of  crude  oil  and  the  crude  oil 
requirements  of  the  Federal  Government, 
primarily  those  requirements  concerning 
matters  of  national  interest  and  defense.  The 
Secretary  will  review  these  items  and  will 
determine  whether  eligible  refiners  have 
access  to  adequate  supplies  of  crude  oil  and 
whether  such  oil  is  available  to  eligible 
refiners  at  equitable  prices.  Such 
determinations  may  be  made  on  a  regional 
basis  *   *   *. 

In  accordance  with  its  practice  of 
conducting  periodic  reviews  of  market 
trends  and  conditions,  MMS  believes 
that  undertaking  another  Determination 
of  Need  will  be  beneficial  in  formulating 
any  decision  to  hold  future  royalty  oil 
sales  to  eligible  refiners. 

Background:  The  RIK  eligible  refiner 
program  has  been  an  important  soiure 
of  crude  oil  for  these  refiners  in  the  past. 
Currently,  there  are  six  eligible  refiner 
RIK  contracts  (involving  Gulf  of  Mexico 
and  Pacific  Region  offshore  leases). 

In  1997,  MMS  undertook  an 
examination  of  the  eligible  refiner  RIK 
program  and  determined  that  a 
"proactive,  structiu^d,  and  documented 
methodology"  should  be  used  to 
conduct  future  RIK  Determinations  of 
Need.  The  MMS  performed  a  full 
analysis  in  1999  and  an  update  of  that 
analysis  in  2001.  These  analyses 
supported  the  continuation  of  the 
program,  and  each  was  followed  by 
subsequent  RIK  sales  to  eligible  refiners. 

More  recently,  MMS  has  expanded 
the  percentage  of  the  oil  royalties  it 
takes  in  kind  (apart  from  the  eligible 
refiner  program)  to  improve  the 
efficiency  and  effectiveness  of  collecting 
and  distributing  royalties.  In  doing  so,  it 
has  improved  the  administration  of  its 
RIK  programs  to  better  interface  with 
standard  industry  practices.  These 
improvements  include: 

•  Changing  the  way  we  conduct  our 
operations  by  implementing  logical 
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business  practj  ces  in  the  areas  of 
administrative  fees,  transportation 
allowances,  co  interparty  risk 
management,  o  perator  delivery 
requirements,  lesolution  of  delivery 
imbalances,  an  i  gravity  bank 
adjustments;  ai  id 

•  PrtJV'iding  greater  specificity  and 
certainty  with  i  egard  to  RIK  contract 
language,  espec  ially  with  regard  to 
provisions  addi  essing  the  valuation  of 
RIK  oil  for  billi  ig  purposes. 

Additionally  on  November  13,  2001, 
President  Bush  announced  an  initiative 
to  fill  the  remai  oing  capacity  of  the 
Strategic  Petrol  jum  Reserve  (SPR)  with 
crude  oil  originating  from  royalties 
taken  in  kind.  F  oyalty  oil  volumes  from 
offshore  Gulf  oi  Mexico  Federal  leases 
have  largely  bei  m  dedicated  to  this 
effort,  although  about  22  percent  of  the 
Federal  oil  shai  b  from  these  leases  is 
still  currently  b  ;ing  purchased  under 
RIK  eligible  refi  ner  sales.  The  MMS  is 
taking  approxir  lately  90  percent  of  its 
royalty  oil  shari  i  in  kind  from  Federal 
offshore  Califor  lia  leases.  This  oil  is 
also  purchased  inder  eligible  refiner  ' 
sales. 

Potential  resp  ondents  should  also 
note  that  the  m<  re  conduct  of  a 
Determination  c  f  Need  in  no  way 
presupposes  the  t  there  will  or  will  not 
be  subsequent  e  igible  refiner  RIK  sales. 
A  Determinatioi  i  of  Need  is  a  logical 
first  step  in  idei  tifying  general 
marketplace  coi  ditions.  However,  any 
decision  to  con(  uct  additional  RIK  sales 
will  necessarily  be  predicated  on  the 
regulatory  critei  ia  of  "access"  and 
"equity" — i.e.,  \  whether  a  significant 
number  of  refini  irs  have  limited  or  no 
access  to  the  ma  rketplace  and/or  have 
experienced  dif  iculty  in  negotiating  a 
fair  price  for  fee  ler  stocks. 

Information  h  squested:  To  assist 
MMS  in  comple  ing  a  Determination  of 
Need,  please  res  Dond  in  writing  to  the 
following  questi  ms: 

(1)  indicate  yc  ur  perspective  as  it 
relates  to  the  do  nestic  crude  oil  market: 
Small/Independ  mt  Refiner. 

Large  Refiner. 

Oil  Producer. 

Oil  Transport(  r. 

Oil  Marketer. 

Other  (please  ipecify). 

(2)  Describe  ydur  experience  with  the 
domestic  crude  t  >il  market  and  your 
perception  of  th(  i  need  for  the  eligible 
refiner  program. 

(3)  Wnat  is  yo  u  perception  of 
whether  a  benef  I  exists  to  conducting 
separate  sales  fo  onshore  and  offshore 
Federal  lease  en  de? 

(4)  Under  the  i  ets  of  criteria  outlined 
above,  are  you  a  i  eligible  refiner  of 
offshore  lease  oi  ,  onshore  lease  oil,  or 
both? 


If  you  answered  yes  to  any  of  the 
categories  in  the  previous  question, 
please  address  the  questions  that  follow. 
(If  you  have  multiple  refineries,  please 
address  questions  1  through  5  for  each 
refinery). 

(1)  For  your  immediate  region  or 
geographic  area  of  operation,  how 
would  you  characterize  the  general 
availability  of  crude  oil? 

(2)  Is  your  refinery  operating  at  full  or 
near-full  capacity  in  both  summer  and 
winter?  If  not,  why  not? 

(3)  What  are  the  slate  of  refined 
products  and  their  volumes  from  your 
refinery  over  each  of  the  past  12 
months? 

(4)  What  percentage  of  onshore  versus 
offshore  crude  oil  volumes  are  currently 
being  run  through  your  refinery? 

(5)  What  type  of  crude  is  desired  to 
sustain  your  mix  of  refined  products 
(e.g.,  Wyoming  Sweet.  Wyoming  Sour. 
Light  Louisiana  Sweet,  etc.)? 

(6)  Have  you  been  denied  access  to 
crude  oil  supplies  in  the  past  18 
months?  What  was  the  basis  for  the 
denial?  For  example,  was  the  denial 
attributable  to  unavailability  of  desired 
crude,  a  lack  of  access  to  the 
transportation  pipeline,  or  other 
reasons?  Please  provide  documentation 
supporting  any  claim  of  denial. 

(7)  Do  you  use  exchange  agreements? 
Why? 

(8)  Are  the  feeder  stocks  you 
purchase,  priced  above  market  values 
for  your  geographic  area?  In  other 
words,  do  you  pay  a  bonus  or  premium 
because  of  your  status  as  a  small  and/ 
or  independent  refiner?  Please  identify, 
by  crude  oil  type,  what  you  pay  on  the 
average  per  barrel  of  oil. 

(9)  Have  you  previously  participated 
in  the  Federal  royalty  oil  program?  If  a 
prior  program  participant,  why  did  you 
leave  the  program?  How  would  you  now 
benefit  from  receiving  Federal  royalty 
oil? 

(10)  Do  you  currently  provide  refined 
products  (heating  oil,  jet  fuel,  etc.)  to  a 
U.S.  military  base  or  Federal 
installation?  If  so,  identify  the  recipient 
facility  and  how  long  you  have  been 
supplying  refined  products. 

(11)  Do  you  anticipate  any  near  term 
developments  that  would  change  your 
access  to  necessary  supplies  of  crude  oil 
at  equitable  prices? 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  requires  us  to 
inform  you  that  this  information  is 
being  collected  by  MMS  under  an 
approved  information  collection  titled 
Royalty-in-Kind  (RIK)— Eligible 
Refiners,  Determination  of  Need,  OMB 
Control  Number  1010-0119.  All 
correspondence,  records,  or  information 
received  in  response  to  this  Notice,  and 


specifically  in  response  to  the  questions 
listed  above,  are  subject  to  disclosure  . 
under  the  Freedom  of  Information  Act 
(FOIA).  All  information  provided  will 
be  made  public  unless  the  respondent 
identifies  which  portions  are 
proprietary.  Please  highlight  the 
proprietary  portions,  including  any 
supporting  documentation,  or  mark  the 
page(s)  that  contain  proprietary  data. 
Proprietary  information  is  protected  by 
the  Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982  (30  U.S.C. 
1733),  FOL\  (5  U.S.C.  552  (b)(4),  the 
Indian  Minerals  Development  Act  of 
1982  (25  U.S.C.  2103),  and  Department 
regulations  (43  CFR  2).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  Control  Number. 
Public  reporting  burden  is  estimated  to 
be  4  hours  per  response.  Comments  on 
the  accuracy  of  this  burden  estimate  or 
suggestions  on  reducing  this  burden 
should  be  dfrected  to  the  Information 
Collection  Clearance  Officer,  MMS,  MS- 
4230,  1849  C  Street,  NW,.  Washington, 
DC  20240. 

Dated:  July  15,  2003. 
Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Bevenue 

Management. 

[PR  Doc.  03-20354  Filed  8-8-03;  8:45  am] 

BILLING  CODE  4310-WR-P 


INTERNATIONAL  TRADE 
COMMISSION 

[inv.  No.  337-TA-469] 

In  the  Matter  of  Certain  Bearings  and 
Packaging  Thereof;  Notice  of 
Commission  Determination  To 
Remand  Investigation  to  the 
Administrative  Law  Judge  for  Further 
Fact-Finding;  Extension  of  Target  Date 
for  Completion  of  the  Investigation 

agency:  International  Trade 
Commission.  "       » 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  remand 
the  above-referenced  investigation  to  the 
presiding  administrative  law  judge  (ALJ) 
for  further  fact-finding.  The  Commission 
has  also  determined  to  extend  the  target 
date  in  this  investigation  by  six  (6) 
months,  i.e.,  until  February  12,  2004. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Jackson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Copies  of  the  Commission's 
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Order,  the  public  version  of  the  ALJ's 
initial  determination  (ID),  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street.  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://wv\rw.usitc.£Ov). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS)  at  http:// 
edis.usitc.gov.  Hearing- impaired 
persons  are  advised  that  information  on 
this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  April  16,  2002,  based  on  a  complaint 
filed  by  SKF  USA,  hic.  (SKF  USA)  of 
Norristowrn,  PA  against  foiuteen 
respondents.  67  FR  18632  (2002).  Four 
respondents  remain  active  in  the 
investigation,  with  ten  respondents 
having  either  settled  with  complainant 
or  been  found  in  default.  The  complaint, 
as  supplemented,  alleged  violations  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  into  the  United  States, 
sale  for  importation,  and  sale  within  the 
United  States  after  importation  of 
certain  bearings  by  reason  of 
infringement  of  registered  and  common 
law  trademarks,  dilution  of  trademarks, 
various  acts  in  violation  of  the  Lanham 
Act.  and  passing  off.  A  count 
concerning  "unfair  pecuniary  benefits" 
was  dismissed  by  the  Commission  on 
September  23,  2002. 

On  April  10,  2003,  the  ALJ  issued  his 
final  ID  on  violation  and  his 
recommended  determination  on  remedy 
and  bonding.  The  ALJ  found  a  violation 
of  section  337  by  reason  of  infringement 
of  SKF  USA's  registered  and  common 
law  trademarks  by  each  of  the  four 
remaining  respondents,  viz..  Bearings 
Limited,  Bohls  Bearing  and 
Transmission  Service,  CST  Bearing 
Company,  and  McGuire  Bearings 
Company,  and  recommended  the 
issuance  of  a  general  exclusion  order 
and  cease  and  desist  orders  to  the 
respondents  found  in  violation.  All 
active  parties  remaining  in  the 
investigation,  including  the  Commission 
investigative  attorney,  filed  petitions  for 
review  on  April  21,  2003,  and  replies  to 
the  petitions  on  April  28,  2003. 

On  May  27,  2003,  the  Commission 
determined  to  review  the  ID  in  part  and 
asked  the  parties  to  brief  se'/eral 
questions  relating  to  the  issue  of 


material  differences  in  the  context  of 
trademark  infringement  by  gray  market 
goods.  68  FR  32766-7  (June  2,  2002). 
Responses  to  the  Commission's 
questions  were  filed  on  June  6,  2003,  by 
all  parties  remaining  in  the 
investigation.  Replies  to  the  responses 
were  filed  by  the  same  parties  on  June 
13,  2003.  Having  examined  the  parties' 
submissions  and  the  record  in  this 
investigation,  including  the  ALJ's  final 
ID,  the  petitions  for  review,  and  the 
responses  thereto,  the  Conunission 
determined  to  remand  the  investigation 
to  the  ALJ  for  further  fact-finding 
concerning  the  material  differences 
between  complainant's  and  , 

respondents'  bearings.  In  order  to  allow 
sufficient  time  for  the  further  fact- 
finding, the  Commission  extended  the 
target  date  for  completion  of  the 
investigation  by  six  month,  i.e.,  until 
February  12,  2004. 

The  authority  for  the  Conmiission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  1930,  as 
amended  (19  U.S.C.  1337),  and  in 
sections  210.45  and  210.51  of  the* 
Commission's  Rules  of  Practice  foid 
Procedure  (19  CFR  210.45,  210.51). 

Issued:  August  6,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-20386  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  701-TA-431  (Final)] 

Drams  and  Dram  Modules  From  Korea 

Determination 

On  the  basis  of  the  record '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines, ^  pursuant  to 
section  705(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1671d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Korea  of  dynamic  random  access 
memory  semiconductors  (DRAMs)  and 
DRAM  modules,  provided  for  in 
subheadings  8473.30.10  and  8542.21.80 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  have  been  found 
by  the  Department  of  Commerce 


'  The  record  is  defined  in  §  207.2(0  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(0). 

^  Commissioner  Marcia  E.  Miller  did  not 
participate  in  this  investigation. 


(Commerce)  to  be  subsidized  by  the 
Government  of  Korea. 

Background 

The  Conunission  instituted  this 
investigation  effective  November  1 , 

2002,  following  receipt  of  a  petition 
filed  with  the  Commission  and 
Commerce  by  Micron  Technology,  Inc., 
Boise,  ID.  The  final  phase  of  the 
investigation  was  scheduled  by  the 
Commission  following  notification  of  a 
preliminary  determination  by 
Conunerce  that  imports  of  DRAMs  and 
DRAM  modules  ftx)m  Korea  were  being 
subsidized  within  the  meaning  of 
section  703(b)  of  the  Act  (19  U.S.C. 
1671b(b)).  Notice  of  the  scheduling  of 
the  final  phase  of  the  Commission's 
investigation  and  of  a  public  hearing  to 
be  held  in  connection  therewith  was 
given  by  posting  copies  of  the  notice  in 
the  Office-of  the  Secretary,  U.S. 
International  Trade  Commission, 
Washington,  DC,  and  by  publishing  the 
notice  in  the  Federal  Register  of  April 
16,  2003  (68  FR  18671).  The  hearing  was 
held  in  Washington,  DC,  on  June  24, 

2003,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  coimsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  August  4, 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3617 
(August  2003),  entitled  DRAMs  and 
DRAM  Modules  from  Korea: 
Investigation  No.  701-TA-431  (Final). 

Issued:  August  4,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-20365  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731 -TA-1 048-1 053 
(Preliminary)] 

Electrolytic  Manganese  Dioxide  From 
Australia,  China,  Greece,  Ireland, 
Japan,  and  South  Africa 

AGENCY:  United  States  hitemational 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminar>'  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  investigations  Nos. 
731-TA-1048-1053  (Preliminary)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
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(19  U.S.C.  1673  ){a))  (the  Act)  to 
determine  whet  ler  there  is  a  reasonable 
indication  that  i  in  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  o  an  industrj'  in  the    ' 
United  States  is  materially  retarded,  by 
reason  of  impor  s  from  Australia,  China, 
Greece,  Ireland.  Japan,  and  South  Africa 
of  electrolytic  m  anganese  dioxide, 
provided  for  in  :  ubheading  2820.10.00 
of  the  Harmoniz  ed  Tariff  Schedule  of 
the  United  State  5,  that  are  alleged  to  be 
sold  in  the  Uniti  id  States  at  less  than  fair 
value.  Unless  th  ?  Department  of 
Commerce  extei  ds  the  time  for 
initiation  pursui  nt  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)).  he  Commission  must 
reach  a  prelimin  ar\'  determination  in 
antidumping  im  estigations  in  45  days, 
or  in  this  case  b]  September  15,  2003. 
The  Commissioi  's  views  are  due  at 
Commerce  withi  n  five  business  days 
thereafter,  or  by  September  22,  2003. 
For  further  inf  armation  concerning 
the  conduct  of  tl  ese  investigations  and 
rules  of  general  <  pplication,  consult  the 
Commission's  Ri  lies  of  Practice  and 
Procedure,  part ;  01,  subparts  A  through 
E  (19  CFR  part  2  )1).  and  part  207. 
subparts  A  and  I  (19  CFR  part  207). 
EFFECTIVE  DATE:    uly  31,  2003. 
FOR  FURTHER  INF(  IRMATION  CONTACT: 
Christopher  J.  Cassise  (202-708-5408), 
Office  of  Investij  ations,  U.S. 
International  Tra  de  Commission,  500  E 
Street  SW..  Was)  ington,  DC  20436. 
Hearing-impaire  I  persons  can  obtain 
information  on  t  lis  matter  by  contacting 
the  Commission' ;  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  wh(  i  will  need  special 
assistance  in  gaii  ing  access  to  the 
Commission  shoi  ild  contact  the  Office 
of  the  Secretary  a  t  202-205-2000. 
General  informat  on  concerning  the 
Commission  ma\  also  be  obtained  by 
accessing  its  Inte  net  server  {http:// 
wwT\'Msitc.gov). '  he  public  record  for 
these  investigatic  ns  may  be  viewed  on 
the  Commission'  i  electronic  docket 
(EDIS)  at  http://eiis.usitc.gov. 
SUPPLEMENTARY  II  [FORMATION: 
Background. — T)  ese  investigations  are 
being  instituted  i  i  response  to  a  petition 
filed  on  July  31. ;  003  by  Kerr-McGee 
Chemical,  LLC,  C  klahoma  City,  OK. 

Participation  ii  <  the  investigations  and 
public  service  lisi . — Persons  (other  than 
petitioners)  wish  ng  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearan  ce  with  the  Secretary 
to  the  Commissio  a,  as  provided  in 
sections  201.11  a  id  207.10  of  the 
Commission's  ni  bs,  not  later  than  seven 
days  after  publico  tion  of  this  notice  in 
the  Federal  Regis  ter.  Industrial  users 


and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepcu«  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  these  investigations  upon  the 
expiration  of  the  period  for  filing  entries 
of  appearance. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
gathered  in  these  investigations 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  the  investigations  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference. — The  Commission's 
Director  of  Operations  has  scheduled  a 
conference  in  connection  with  these 
investigations  for  9:30  a.m.  on  August 
21,  2003,  at  the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Christopher  J.  Cassise  (202-708- 
5408)  not  later  than  August  18,  2003,  to 
arrange  for  their  appearance.  Parties  in 
support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  submissions. — As  provided  in 
sections  201.8  and  207.15  of  the 
Commission's  rules,  any  person  may 
submit  to  the  Commission  on  or  before 
August  26,  2003,  a  written  brief 
containing  information  and  arguments 
pertinent  to  the  subject  matter  of  the 
investigations.  Parties  may  file  written 
testimony  in  cormection  with  their 
presentation  at  the  conference  no  later 
than  three  days  before  the  conference.  If 
briefs  or  written  testimony  contain  BPI, 
they  must  conform  with  the 
requirements  of  sections  201.6,  207.3, 
and  207.7  of  the  Commission's  rules. 
The  Commission's  rules  do  not 


authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means,  except  to  the  extent  permitted  by 
section  201.8  of  the  Commission's  rules, 
as  amended,  67  FR  68036  (November  8, 
2002). 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Dated:  August  5.  2003. 
By  order  of  the  Commission. 
Marilyn  R.  Abbott. 

Secretary  to  the  (Jommission. 

[FR  Doc.  03-20367  Filed  8-8-03;  8:45  am] 

BILLING  CODE  7020-02-f> 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731-TA-1012  (Final)] 

Certain  Frozen  Fish  Fillets  From 
Vietnam 

Determination 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  735(b)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673d(b))  (the  Act),  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  Vietnam  of  certain  frozen  fish 
fillets,  provided  for  in  subheading 
0304.20.60  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  (Commerce)  to  be  sold  in  the 
United  States  at  less  than  fair  value 
(LTFV).  Concurrently,  the  Commission 
finds  that  critical  circumstances  do  not 
exist  with  respect  to  imports  of  the 
subject  product  ft'om  Vietnam. 

Background 

The  Commission  instituted  this 
investigation  effective  June  28,  2002, 
following  receipt  of  a  petition  filed  with 
the  Commission  and  Commerce  on 
behalf  of  the  Catfish  Farmers  of 
America — a  trade  association  of  U.S. 


'  The  record  is  defined  in  sec.  207.2(f)  of  tlie 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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catfish  farmers  and  processors — and  by 
individual  U.S.  catfish  processors.  The 
final  phase  of  the  investigation  was 
scheduled  by  the  Commission  following 
notification  of  a  preliminary 
determination  by  Commerce  that 
imports  of  the  subject  product  from 
Vietnam  were  being  sold  at  LTFV 
within  the  meaning  of  section  733(b)  of 
the  Act  (19  U.S.C.  1673b(b)).  Notice  of 
the  scheduling  of  the  final  phase  of  the 
Commission's  investigation  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 
publishing  the  notice  in  the  Federal 
Register  of  February  12,  2003  (68  FR 
7131).  The  hearing  was  held  in 
Washington,  DC,  on  June  17,  2003,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  August  6, 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3617 
(August  2003),  entitled  Certain  Frozen 
Fish  Fillets  from  Vietnam:  Investigation 
No.  731-TA-1012  (Final). 

Issued:  August  6,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
|FR  Doc.  03-20385  Filed  8-8-03;  8:45  am) 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731 -TA-1 043-1 045 
(Preliminary)] 

Polyethylene  Retail  Carrier  Bags  From 
China,  Malaysia,  and  Thailand 

Determinations 

On  the  basis  of  the  record  ^  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act),  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
threatened  with  material  injury  by 
reason  of  imports  from  China,  Malaysia, 
and  Thailand  of  polyethylene  retail 
carrier  bags,  provided  for  in  subheading 
3923.21.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  adn  Procedure  (19 
CFR  207.2(f)). 


alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV) 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  §  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  affirmative  preliminary 
determinations  in  the  investigations 
under  section  733(b)  of  the  Act,  or,  if  the 
preliminary  determinations  are 
negative,  upon  notice  of  affirmative 
final  determinations  in  those 
investigations  under  section  735(a)  of 
the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigations  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigations.  Industrial  users, 
and,  if  the  merchandise  under 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
countervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

On  June  20,  2003,  a  petition  was  filed 
with  the  Commission  and  Commerce  by 
the  Polyethylene  Retail  Carrier  Bag 
Committee,  an  ad  hoc  coalition  of  U.S. 
polyethylene  retail  carrier  bag 
producers,  alleging  that  an  industry  in 
the  United  States  is  materially  injured 
or  threatened  with  material  injury  by 
reason  of  LTFV  imports  of  polyethylene 
retail  carrier  bags  from  China,  Malaysia, 
and  Thailand.  Accordingly,  effective 
June  20,  2003,  the  Commission 
instituted  antidumping  duty 
investigations  Nos.  731-TA-1043-1045 
(Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Ofiice 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
emd  by  publishing  the  notice  in  the 
Federal  Register  of  June  27,  2003  (68  FR 
38385).  The  conference  was  held  in 
Washington,  DC,  on  July  11,  2003,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 


The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  August  4, 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3618 
(August  2003).  entitled  Polyethylene 
Retail  Carrier  Bags  from  China, 
Malaysia,  and  Thailand:  Investigations 
Nos.  731-TA-1043-1045  (Preliminary). 

Issued:  August  5,  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-20366  Filed  8-8-03;  8:45  am) 

BILUNG  CODE  7020-02-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-485] 

In  the  Matter  of  Certain  Truck  Bed 
Ramps  and  Components  Thereof; 
Notice  of  Commission  Decision  Not  to 
Review  an  Initial  Determination  Finding 
No  Violation  of  Section  337  of  the  Tariff 
Act  of  1930  and  Terminating  the 
Investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  not  to 
review  the  presiding  administrative  law 
judge's  ("ALJ's")  injtial  determination 
("ID")  finding  no  violation  of  section 
337  of  the  Tariff  Act  of  1930  and 
terminating  the  above-captioned 
investigation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Haldenstein,  Esq.,  Office  of 
the  CJeneral  Counsel,  U.S.  International 
Trade  Commission.  500  E  Street,  SW.. 
Washington,  DC  20436,  telephone  (202) 
205-3041.  Copies  of  the  ALJ's  ID  and  all 
other  nonconfidential  documents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary.  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-2000.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
[http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS)  at  http://edis.usitc.gov. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 


A 
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SUPPLEMENTA  ^Y  INFORMATION:  The 

Commission  nstituted  this  investigation 
on  January  2'  ,  2003.  based  on  a 
complaint  fii  id  by  Charles  D.  Walkden 
("Walkden")  of  Homer,  Alaska.  68  FR 
3550  (2003). '  The  complaint,  as 
amended,  alleged  violations  of  section 
337  in  tiie  im  jortation,  sale  for 
importation,  uid  sale  \vithin  the  United 
States  after  ir  iportation  of  certain  truck 
bed  ramps  an  d  components, thereof  that 
infringe  clair  i  1  of  U.S.  Patent  No. 
5.795,125  ("t  le  '125  patent").  The 
Commission  lamed  as  respondents 
ETEC  of  Sask  itoon,  SK.  Canada;  Textron 
Inc.  ("Textron")  of  Providence,  Rhode 
Island;  VIP  D  stributing  of  Anchorage, 
Alaska;  Soutl  west  Distributing  Co.  of 
Clinton,  Oklalioma;  and  Hamilton 
Equipment  Ir  c.  of  Ephrata, 
Pennsylvania ,  Id.  Textron  was 

terminated  from  the 
I  on  the  basis  of  a  consent 


subsequently 
investigation 
order. 

On  fune  2, 
investigative 


2003,  the  Commission 
ittorney  ("lA")  moved 


pursuant  to  Commission  rule  210.15(a) 


for  summary 
infringement 


determination  of  non- 
On  July  10,  2003,  the  ALJ 
issued  an  ID  |  ;ranting  the  lA's  motion. 
No  petitions  or  review  of  the  ID  were 
filed. 

This  action  is  taken  under  the 
authority  of  s  jction  337  of  the  Tariff  Act 
of  1930,  as  ai  lended  (19  U.S.C.  1337), 
and  210.42  o  the  Commission's  Rules  of 
Practice  and   »rocedure  (19  CFR  210.42). 

Issued:  Augu  5t 
By  order  of  t 
Marilyn  R.  Ablott 

Secretary  to  thi 
[FR  Doc.  03-2(1384 

BILLING  CODE 


6,  2003. 
e  Commission. 
ott. 
Commission. 

Filed  8-8-03;  8:45  am) 


70:i>-02-P 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  015-2003] 

Privacy  Act  <^  1974;  Systems  of 
Records 


Pursuant  tc 
U.S.C.  552a) 
to  modify  the 
systems  of  records 

Central  Ci 
File  and  Assdci 
CRT-001  (pr^viou 
February  20, 

Civil  Right! 
System — Tim  e 
JUSTICE/CR' ' 
published  on 
40510); 

Registry  of  Names 
Persons  Desii  ing 
Submissions 
Voting  Right; 


the  Privacy  Act  of  1974  (5 
the  Department  proposes 
following  Privacy  Act 


Rights  Division  Index 
iated  Records,  JUSTICE/ 

sly  published  on 
998,  at  63  FR  8659); 
Case  Load  Evaluation 
Reporting  System, 
-003  (previously 
October  17,  1988,  at  53  FR 


of  Interested 
Notifications  of 
Under  Section  5  of  the 
Act,  JUSTICE/CRT-004 


(previously  published  on  October  17, 
1988,  at  53  FR  40511); 

Files  on  Employment  Civil  Rights 
Matters  from  Persons  Outside  of  the 
Department  of  Justice,  JUSTICE/CRT- 
007  (previously  published  on  October 
17, 1988,  at  53  FR  40512);  and  Civil 
Rights  Division  Travel  Reports, 
JUSTICE/CRT-009  (previously 
published  on  October  17,  1988,  at  53  FR 
40514). 

The  Department  is  publishing 
modifications  to  the  above  systems  of 
records.  This  notice  includes  some 
major  changes  such  as  adding  new 
routine  uses.  Also,  the  Department 
made  other  non-substantive  changes  in 
all  the  above  systems  to  provide 
clarification,  such  as  to  correct 
typographical  errors,  to  provide  updated 
addresses,  to  update  information  on 
particular  statutes,  to  clarify  existing 
routine  uses,  to  add  data  elements 
omitted  from  previous  notices,  and  to 
reflect  nomenclature  changes.  The 
proposed  rule  for  the  Privacy  Act 
exemptions  is  also  being  updated  and  is 
published  in  today's  Federal  Register. 

First,  in  the  Central  Civil  Rights 
Division  Index  File  and  Associated 
Records  system,  CRT-001,  the 
Department  proposes  to  allow  records 
which  may  disclose  a  violation  or 
potential  violations  of  law  to  be  referred 
to  the  appropriate  authority  charged 
with  the  responsibility  for  investigation, 
enforcing  or  prosecuting  such  violation. 
Two  other  routine  use  disclosures 
permit  the  disclosiire  of  information 
regarding  the  progress  and  results  of 
investigations  to  contractors,  experts, 
students,  consultants,  mediators, 
negotiators,  and  other  persons 
performing  work  or  on  assignment  to 
the  Federal  Government.  Another 
routine  use  will  permit  the  disclosure  of 
information  to  former  employees  of  the 
Department  for  matters  in  which  they 
were  involved.  In  addition,  a  revised 
routine  use  will  permit  disclosure  of 
health  care-related  information  obtained 
during  health  care-related 
investigations. 

Second,  the  Department  proposes  to 
add  five  routine  use  disclosures  to  Civil 
Rights  Interactive  Case  Management    • 
System,  CRT-003.  The  first  routine  use 
allows  records  which  may  disclose  a 
violation  or  potential  violations  of  law 
to  be  referred  to  the  appropriate 
authority  charged  with  the 
responsibility  for  investigation, 
enforcing  or  prosecuting  such  violation. 
Two  routine  uses  are  similar  to  those 
above:  To  permit  the  disclosure  of 
information  regarding  the  progress  and 
results  of  investigations  to  contractors, 
experts,  students,  consultants,  and  other 
persons  performing  work  or  on 


assignment  to  the  Federal  Government; 
and  to  permit  the  disclosure  of 
information  to  former  employees  of  the 
Department  for  matters  in  which  they 
were  involved.  One  routine  use  will 
permit  disclosiu'e  to  complainants  and 
victims  to  provide  information  about  the 
progress  and/or  results  of  an 
investigation  or  case.  Further, 
information  may  be  disclosed  to  the 
media  under  certain  circumstances 
unless  it  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

Third,  the  Department  proposes  to 
add  three  routine  use  disclosures  to 
Registry  of  Names  of  Interested  Persons 
Desiring  Notifications  of  Submissions 
Under  Section  5  of  the  Voting  Rights 
Act,  CRT-004.  Two  routine  uses  are 
similar  to  that  above:  To  permit  the 
disclosure  of  information  regarding  the 
progress  and  results  of  investigations  to 
contractors,  experts,  students, 
consultants,  and  other  persons 
performing  work  or  on  assignment  to 
the  Federal  Government;  and  to  permit 
the  disclosiue  of  information  to  former 
employees  of  the  Department  for  matters 
in  which  they  were  involved.  Another 
routine  use  will  allow  records  which 
may  disclose  a  violation  or  potential 
violations  of  law  to  be  referred  to  the 
appropriate  authority  charged  with  the 
responsibility  for  investigation, 
enforcing  or  prosecuting  such  violation. 

Fourth,  the  Department  proposes  to 
add  three  routine  use  disclosures  to 
Files  on  Employment  Civil  Rights 
Matters  from  Persons  Outside  of  the 
Department  of  Justice,  CRT-007.  This 
routine  use  will  permit  the  disclosure  to 
complainants  and  victims  to  provide 
information  about  the  progress  or  results 
of  an  investigation  or  case.  Two  routine 
uses  are  identical  to  that  above:  To 
permit  the  disclosure  of  information 
regarding  the  progress  and  results  of 
investigations  to  contractors,  experts, 
students,  consultants,  and  other  persons 
performing  work  or  on  assignment  to 
the  Federal  Government;  and  to  permit 
the  disclosure  of  information  to  former 
employees  of  the  Department  for  matters 
in  which  they  were  involved.  One 
routine  use  will  permit  disclosure  to 
complainants  and  victims  to  provide 
information  about  the  progress  or  results 
of  an  investigation  or  case. 

Fifth,  the  Department  proposes  to  add 
two  identical  routine  uses  as  those 
above,  for  disclosure  to  contractors  and 
former  employees,  in  Civil  Rights 
Division  Travel  Reports,  CRT-009.  The 
other  routine  use  will  allow  records 
which  may  disclose  a  violation  or 
potential  violations  of  law  to  be  referred 
to  the  appropriate  authority  charged 
with  the  responsibility  for  investigation. 


enforcing  or  prosecuting  such  violation 
or  law. 

In  addition,  the  Civil  Rights  Division 
has  one  system  of  records,  CRT-002, 
Files  of  Application  for  the  Position  of 
Attorney  with  the  Civil  Rights  Division, 
which  is  now  covered  by  two 
government  wide  systems  of  records  of 
the  Office  of  Persormel  Management 
(0PM) :  OPM/GOVT-1 ,  General 
Persormel  Records;  and  OPM/GOVT-5, 
Recruiting,  Examining  and  Placement 
Records  (both  published  on  April  27, 
2000,  at  65  FR  24732-24753). 
Accordingly,  these  government  wide 
system  notices  replace,  and  the 
Department  hereby  removes,  on  the 
effective  date  of  this  notice,  the 
following  notice  previously  published 
by  an  individual  Department  of  Justice 
component: 

Files  of  Application  for  the  Position  of 
Attorney  with  the  Civil  Rights  Division, 
JUSTICE/CRT-002  (previously 
published  on  December  17,  1985,  at  50 
FR  51482). 

Finally,  the  Office  of  Special  Counsel 
for  Immigration  Related  Unfair 
Employment  Practices  was  merged  into 
the  Civil  Rights  Division,  and  its  two 
remaining  systems  of  records  are  being 
incorporated  into  the  Civil  Rights 
Division's  systems  of  records. 
Accordingly,  this  system  notice 
replaces,  and  the  Department  hereby 
removes,  on  the  effective  date  of  this 
notice,  the  following  notices  previously 
published  by  individual  Department  of 
Justice  components: 

Office  of  Special  Counsel,  "Central 
Index  File  and  Associated  Records," 
OSC-001  (previously  published  on 
October  17,  1988,  at  53  FR  40531);  and 

Office  of  Special  Counsel,  "Special 
Counsel  for  Immigration  Related  Unfair 
Employment  Practices  Travel  Reports," 
OSC-003  (previously  published  on 
September  15,  1988  at  53  FR  35926). 

■Phe  Office  of  Special  Counsel's 
systems  of  records,  OSC-001  and  OSC- 
003,  were  incorporated  into  the  Civil 
Rights  Division's  systems  of  records, 
CRT-001  and  CRT-009,  respectively. 
The  modified  systems  of  records  are 
printed  below. 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment;  and  the 
Office  of  Management  and  Budget 
(OMB),  which  has  oversight 
responsibility  of  the  Act,  requfres  a  40- 
day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  conunents  by  September  10, 
2003.  The  public,  OMB  and  the 
Congress  are  invited  to  submit 
comments  to:  Mary  Cahill,  Management 
and  Planning  Staff,  Justice  Management 
Division,  Department  of  Justice,  1331 


Pennsylvania  Ave.,  NW.,  Washington, 
DC  20530  (1400  National  Place 
Building). 

In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
OMB  and  Congress. 

Dated:  July  24,  2003. 
Paul  R.  Corts, 

Assistant  Attorney  General  for 
Administration. 

JUSTICE/CRT-001 

SYSTEM  NAME: 

Central  Civil  Rights  Division  Index 
File  and  Associated  Records,  CRT-001. 

SYSTEM  location: 

United  States  Department  of  Justice, 
Civil  Rights  Division  (CRT),  950 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

These  persons  may  include:  Subjects 
of  investigations,  victims,  potential 
witnesses,  individuals  of  Japanese 
ancestry  who  were  eligible,  or 
potentially  eligible,  for  restitution 
benefits  as  a  result  of  thefr  evacuation, 
relocation,  or  internment  during  World 
War  II,  and  representatives  on  behalf  of 
individuals  and  other  correspondents 
on  subjects  directed  or  referred  to  CRT 
or  other  persons  or  organizations 
referred  to  CRT  in  potential  or  actual 
cases  and  matters  of  concern  to  CRT, 
and  CRT  employees  who  handle 
complaints,  cases  or  matters  of  concern 
to  CRT. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  consist  of  case 
files,  matters,  memoranda, 
correspondence,  studies,  and  reports 
relating  to  enforcement  of  civil  rights 
laws  and  other  various  duties  of  the 
Civil  Rights  Division.  The  delegated 
legal  duties  and  responsibilities  of  each 
section  are  described  in  detail  at  the 
Civil  Rights  Division  Web  page:  http:// 
www.usdoj.gov/crt/crt-homeJitmI.  In 
addition  to  the  sections,  the  Civil  Rights 
Division  maintains  records  related  to 
the  duties  of  the  former  Office  of 
Redress  Administration  pertaining  to 
the  identification,  location  and 
authorization  for  restitution  payments  to 
eligible  individuals  of  Japanese  emcestry 
who  were  evacuated,  relocated  or 
interned  during  World  War  11.  These 
restitution  payments  were  authorized  by 
section  105  of  the  Civil  Liberties  Act  of 
1988  (50  U.S.C.  App.  1989b).  Finally, 
the  names  of  some  individuals,  e.g., 
witnesses,  may  not  yet  be  on  the  central 
indices  and  may  be  obtained  by  direct 
access  to  the  file  jackets.  Such  file 
jackets  are  located  within  the  respective 


sections  of  CRT  according  to  the  legal 
subject  matter  assigned  to  each  CRT 
section. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  records  in  the  system  of  records 
are  kept  imder  the  authority  of  44  U.S.C. 
3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibility  assigned  to 
CRT  under  the  provisions  of  28  CFR, 
0.50,  0.51. 

PURPOSES: 

The  purposes  of  this  system,  are  to 
assist  all  the  sections  within  the 
Division  in  maintaining  names  of 
Division  employees  and  their  case 
investigation  assignments,  names  of 
defendants  or  investigation  targets, 
victims,  witnesses  or  potential 
witnesses,  or  other  persons  or 
organizations  as  they  relate  to  potential 
or  actual  cases,  investigations,  and 
matters  of  concern  to  CRT.'  Other 
purposes  are  to  assist  employees  and 
officials  within  the  Division  to  review 
and  make  decisions  in  the  coxirse  of 
investigations  and  legal  proceedings,  to 
assist  the  Division  in  preparing  budget 
requests,  to  respond  to  inquiries  from 
outside  the  Department,  and  to  carry  out 
other  authorized  Department  functions. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OK  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a 
routine  use  of  such  records  as  follows: 

(1)  In  the  event  that  a  record  in  this 
system,  either  alone  or  in  conjunction 
with  other  information,  indicates  a 
violation  or  potential  violation  of  law — 
criminal,  civil,  or  regulatory  in  nature — 
the  relevant  records  may  be  referred  to 
the  appropriate  Federal,  State,  local, 
foreign,  or  Tribal  law  enforcement 
authority  or  other  appropriate  agency 
charged  with  the  responsibility  for 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  such  law; 

(2)  In  the  course  of  the  adniinistration 
by  CRT  of  a  federally  mandated 
program,  or  the  investigation  or 
litigation  of  a  case  or  matter,  a  record 
may  be  disseminated  to  a  Federal,  State 
or  local  agency,  or  to  an  individual  or 
organization,  if  there  is  reason  to  believe 
that  such  agency,  individual  or 
organization  possesses  information  or 
has  the  expertise  in  an  official  or 
technical  capacity  to  assist  in  the 
administration  of  such  program  or  to 
analyze  information  relating  to  the 
investigation,  trial  or  hearing  and  the 
dissemination  is  reasonably  necessary  to 
elicit  such  assistance,  information  or 
expert  analysis,  or  to  obtain  the 
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cooperation  ( I  a  prospective  witness  or 
informant; 

(3)  A  recon  1  relating  to  a  case  or 
matter,  or  an; '  facts  derived  therefrom, 
may  be  disse:  ninated  in  a  proceeding 
before  a  cour  ,  grand  jury, 
administratis  e  or  regulatory  proceeding 
or  any  other  i  id  judicative  body  before 
which  CRT  is  authorized  to  appear, 
when  the  Un  ted  States,  or  any  agency 
or  subdivisio  i  thereof,  is  a  party  to 
litigation  or  1:  as  an  interest  in  litigation 
and  such  rec(  irds  are  determined  by 
CRT  to  be  arj  uably  relevant  to  the 
litigation; 

(4)  A  recon  I  relating  to  a  case  or 
matter  may  b?  disseminated  to  an  actual 
or  potential  p  arty  to  litigation  or  the 
party's  attorney  (a)  for  the  purpose  of 
negotiation  o '  discussion  on  such 
matters  as  set  tlement  of  the  case  or 
matter,  plea  t  argaining  or  (b)  in 
informal  disc  avery  proceedings; 

(5)  A  recor(  I  relating  to  a  case  or 
matter  that  hi  is  been  referred  for 
investigation  may  be  disseminated  to 
the  referring  i  igency  to  notify  such 
agency  of  the  status  of  the  case  or  matter 
or  of  any  detc  rmination  that  has  been 
made; 

(6)  A  recori  relating  to  a  person  held 
in  custody  or  probation  during  a 
criminal  proc  eeding  or  after  conviction 
may  be  dissei  ninated  to  any  agency  or 
individual  having  responsibility  for  the 
maintenance,  supervision  or  release  of 
such  person; 

(7)  A  record  may  be  disseminated  to 
the  United  St  ites  Commission  on  Civil 
Rights  in  resp  onse  to  its  request  and 
pursuant  to  4  2  U.S.C.  1975d; 

(8)  To  cont  actors,  grantees,  experts, 
consultants,  i  tudents,  and  others 
performing  oi  working  on  a  contract, 
service,  grant ,  cooperative  agreement,  or 
other  assignn  ent  for  the  Federal 
Government,  when  necessary  to 
accomplish  a  i  agency  function  related 
to  this  systen  of  records; 

(9)  A  recor(  1  may  be  disseminated  to 
mediators,  n€  gotiators  or  other  persons 
engaged  in  ef  brts  to  resolve  or  settle 
cases  or  matt(  as  pending  in  the  Division 
as  is  nec^ssai  y  to  enable  them  to 
perform  their  assigned  duties; 

(10)  A  reco  :d  may  be  disseminated  to 
complainants  and  victims  to  the  extent 
necessary  to  i  trovide  such  persons  with 
information  i  nd  explanations 
concerning  tl  e  progress  or  results  of  the 
investigation  or  case  arising  from  the 
matters  of  wl  ich  the  complainants  or 
victims  comp  lained  or  of  which  they 
were  a  victim ; 

(11)  Information  relating  to  health 
care  fraud  m«  y  be  disclosed  to  private 
health  plans,  or  associations  of  private 
health  plans,  health  insurers,  or 
associations  (if  health  insiu^rs,  to 


promote  the  coordination  of  efforts  to 
prevent,  detect,  investigate,  and 
prosecute  health  care  fraud;  to  assist 
efforts  by  victims  of  health  care  fraud  to 
obtain  restitution;  to  enable  private 
health  plans  to  participate  in  local, 
regional,  and  national  health  care  fraud 
task  force  activities;  and  to  assist 
tribunals,  which  have  jurisdiction  over 
claims  against  private  health  plans  for 
allegedly  improper  disclosures  to  the 
Department  of  Justice  of  information 
concerning  suspected  health  care  fraud, 
in  determining  whether  the  private 
health  plan  qualifies  for  statutory 
immunity  from  civil  liability  as 
provided  by  Section  201  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1998,  codified  at 
42  U.S.C.  1320a-7c(a)(3)(B)(iii); 

(12)  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  unless  it  is  determined 
that  release  of  the  specific  information 
in  the  context  of  a  particular  case  would 
constitute  an  unwarranted  invasion  of 
personal  privacy; 

(13)  Information  may  be  disclosed  as 
is  necessary  to  respond  to  inquiries  by 
Members  of  Congress  on  behalf  of 
individual  constituents  who  are  subjects 
of  CRT  records; 

(14)  A  record  may  be  disclosed  as  a 
routine  use  to  the  National  Archives  and 
Records  Administration  (NARA)  and  to 
the  General  Services  Administration 
(GSA)  in  records  management 
inspections  conducted  under  the 
authority  of  44  U.S.C.  2904  and  2906; 

(15)  To  a  former  employee  of  the 
Department  for  purposes  of:  Responding 
to  an  official  inquiry  by  a  Federal,  State, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  this  system  is  stored 
on  index  cards,  in  file  jackets,  and  on 
computer  disks  or  ta{}es. 

RETRtEVABHJTY: 

Records  are  retrieved  by  the  names  of 
individuals  or  by  case  numbers  assigned 
to  certain  cases  being  investigated  by 
the  Department. 


SAFEGUARDS: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  applicable  Department 
security  regulations  for  systems  of 
records.  Only  a  limited  number  of  staff 
members  who  are  assigned  a  specific 
identification  code  will  be  able  to  use 
the  computer  to  access  the  stored 
information.  However,  a  section  may 
decide  to  allow  its  employees  access  to 
the  system  in  order  to  perform  thefr 
official  duties.  •  > 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  on  the  system 
while  current  and  required  for  official 
Government  use.  When  no  longer 
needed  on  an  active  basis,  the  paper 
files  are  transferred  to  the  Federal 
Records  Center,  Suitland,  Maryland  and 
some  records  are  transferred  to 
computer  tape  and  stored  in  accordance 
with  Department  security  regulations  for 
systems  of  records.  Final  disposition  is 
in  accordance  with  records  retention 
schedules  approved  by  NARA. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Officer,  Administrative 
Management  Section,  Civil  Rights 
Division,  United  States  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530-0001. 

NOTIFICATION  PROCEDURE: 

Part  of  this  system  is  exempted  from 
this  requirement  under  5  U.S.C. 
552a{j)(2)  and  (k)(2).  Address  inquiries 
to  the  System  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Part  of  this  system  is  exempted  from 
this  requirement  under  5  U.S.C. 
552a(j)(2)  and  (k)(2).  To  the  extent  that 
this  system  of  records  is  not  subject  to 
exemption,  it  is  subject  to  access  and 
contest.  A  determination  as  to 
exemption  shall  be  made  at  the  time  a 
request  for  access  is  received.  A  request 
for  access  to  a  record  retrievable  in  this 
system  shall  be  made  in  writing,  with 
the  envelope  and  letter  clearly  marked 
"Privacy  Access  Request."  Include  in 
the  request  the  full  name  of  the 
individual,  his  or  her  current  address, 
date  and  place  of  birth,  notarized 
signattire  or  dated  signature  submitted 
under  penalty  of  perjury  (28  CFR 
16.41(d)),  the  subject  of  the  case  or 
matter  as  described  under  "Categories  of 
records  in  the  system,"  and  any  other 
information  which  is  known  and  may  be 
of  assistance  in  locating  the  record,  such 
as  the  name  of  the  civil  rights  related 
case  or  matter  involved,  where  and 
when  it  occiured  and  the  name  of  the 
judicial  district  involved.  The  requester 
will  also  provide  a  retiuu  address  for 
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transmitting  the  information.  Access 
requests  should  be  dfrected  to  the 
System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  non-exempt  information 
retrievable  in  the  system  should  direct 
their  request  to  the  System  Manager 
listed  above,  stating  clearly  and 
concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  system  may  be  an  agency  or  person 
who  has  or  offers  information  related  to 
the  law  enforcement  responsibilities 
and/or  other  statutorily-mandated 
duties  of  CRT. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

The  Attorney  General  has  exempted 
parts  of  this  system  from  subsections 
(c)(3)  and  (4);  (d)(1),  (2),  (3),  and  (4); 
(e)(1),  (2),  (3),  (5),  and  (8);  and  (g)  of  the 
Privacy  Act  pursuant  to  5  U.S.C.  552a 
(j)(2),  (k)(l)  and  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c)  and 
(e)  and  have  been  published  in  the 
Federal  Register.  These  exemptions 
apply  only  to  the  extent  that 
information  in  a  record  pertaining  to  a 
particular  individual  relates  to  an 
official  federal  investigation  and/or  law 
enforcement  matter.  Those  files  indexed 
under  an  individual's  name  which 
concern  only  the  administrative 
management  of  restitution  payments 
imder  section  105  of  the  Civil  Liberties 
Act  of  1988  are  not  being  exempted 
pursuant  to  5  U.S.C  552a(j)(2)  and 
(k)(2). 

JUSTICE/CRT-003 

SYSTEM  NAME: 

Civil  Rights  Interactive  Case 
Management  System  (ICM). 

SYSTEM  LOCATION: 

United  States  Department  of  Justice, 
Civil  Rights  Division  (CRT),  950 
Constitution  Ave.,  NW.,  Washington, 
DC  20530-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

These  persons  may  include: 
Complainants,  victims,  defendants, 
parties,  experts,  mediators,  Assistant 
U.S.  Attorneys,  judges,  and  individuals 
or  representatives  on  behalf  of 
individuals  in  potential  or  actual  cases 
and  matters  of  concern  under 
jurisdiction  of  the  Civil  Rights  Division; 
and  CRT  employees,  including 


attorneys,  paralegals,  and  professional 
staff,  who  handle  complaints,  cases  or 
matters  of  concern  to  CRT. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(1)  Records  in  this  system  pertain  to 
a  broad  variety  of  cases  and  matters 
imder  the  jiu-isdiction  of  the  CRT 
relating  to  disability  rights,  education, 
employment,  housing,  special  litigation, 
voting,  criminal,  enforcement,  and  other 
civil  rights  laws  or  matters; 

(2)  Summary  information  of  these 
cases  or  matters  is  maintained  in  the 
system  including  such  information  as 
names  of  principal  parties  or  subjects, 
proper  case  name,  case  numbers, 
judicial  district,  assigiunents,  alleged 
violation,  section  of  CRT  responsible  for 
the  matter,  and  case  status,  ranging  from 
the  preliminary  development  stage, 
through  investigation,  litigation, 
compliance,  appeal,  conviction  or 
closure;  and 

(3)  The  ICM  also  has  a  time  reporting 
system  that  allows  the  CRT  to  capture, 
analyze  and  report  the  professional  time 
attorneys,  paralegals  and  other 
employees  of  the  Division  spend  on 
investigation  and  case  related  tasks. 

PURPOSE(S): 

The  ICM  is  designed  to  track,  count 
and  measure  all  investigations  and  cases 
throughout  their  life  cycle.  The  CRT 
uses  reports  generated  from  this  system 
to  provide  a  profile  for  each  section's 
activities  and  to  furnish  management 
with  a  global  perspective  to  the  CRT 
workload.  The  ICM  also  has  a  time 
reporting  system  that  allows  the  CRT  to 
capture,  analyze  and  report  the  level  of 
effort  attorneys,  paralegals,  and 
professional  staff  spend  on  investigation 
and  case  related  tasks.  One  purpose  of 
this  system  is  to  assist  employees  and 
officials  of  the  Department  to  keep  track 
of  resources  and  professional  time 
devoted  to  individual  assignments  to 
matters  and  broad  categories  of  cases. 
Another  purpose  is  to  assist  the  CRT  in 
preparing  budget  requests  and  other 
reports  which  may  be  submitted  to  the 
Attorney  General  or  to  Congress. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  records  in  this  system  are  kept 
under  the  authority  of  44  U.S.C.  3101 
and  in  the  ordinary  course  of  fulfilling 
the  responsibilities  assigned  to  CRT 
under  28  CFR  0.50,  0.51. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a 
routine  use  of  such  records  as  follows: 

(1)  A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 


disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  party  to  litigation  or  has  an 
interest  in  litigation  and  such  records 
are  determined  by  CRT  to  be  arguably 
relevant  to  the  litigation; 

(2)  In  the  event  that  a  record  in  this 
system,  either  alone  or  in  conjunction 
with  other  information,  indicates  a 
violation  or  potential  violation  of  law — 
criminal,  civil,  or  regulatory  in  nature — 
the  relevant  records  may  be  referred  to 
the  appropriate  Federal,  State,  local, 
foreign,  or  Tribal  law  enforcement 
authority  or  other  appropriate  agency 
charged  with  the  responsibility  for 
investigating  or  pros»K:uting  such 
violation  or  charged  with  enforcing  or 
implementing  such  law; 

(3)  A  record  relating  to  this  system 
may  be  disseminated  to  an  actual  or 
potential  party  to  litigation  or  the 
party's  attorney  or  authorized 
representative  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement  of  the  case  or 
matter,  plea  bargaining,  or  in  informal 
discovery  proceedings; 

(4)  A  record  may  be  disseminated  to 
contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Goverrunent,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records; 

(5)  A  record  may  be  disseminated  to 
complainants  and  victims  to  the  extent 
necessary  to  provide  such  persons  with 
information  and  explanations 
concerning  the  progress  or  results  of  the 
investigation  or  case  arising  from  the 
matters  of  which  the  complainants  or 
victims  complained  or  of  which  they 
were  a  victim; 

(6)  A  record  may  be  disseminated  to 

a  former  employee  of  the  Department  for 
purposes  of:  Responding  to  an  official 
inquiry  by  a  Federal,  State,  or  local 
government  entity  or  professional 
licensing  authority,  in  accordance  with 
applicable  Department  regulations;  or 
facilitating  communications  with  a 
former  employee  that  may  be  necessary 
for  personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

(7)  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  unless  it  is  determined 
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that  release  ( if  the  specific  information 
in  the  conte:  t  of  a  particular  case  would 
constitute  ai  unwarranted  invasion  of 
personal  pri"acy; 

(8)  Informi  ttion  in  the  system  may  be 
disclosed  as  is  necessary  to  respond  to 
inquiries  by  viembers  of  Congress  on 
behalf  of  ind  ividual  constituents  who 
are  subjects  i  )f  CRT  records;  and 

(9)  A  recoi  d  from  the  system  or 


je  disclosed  to  Nationed 


Archives  an(  Records  Administration 


(NARA)  and 


General  Services 


Administrati  on  (GSA)  for  records 
management  inspections  conducted 
under  the  ai^hority  of  44  U.S.C.  2904 
and  2906. 

POLICIES  AND  PRACTICES  FOR  STORING, 

RETRIEVING.  AOCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 


STORAGE: 

Records 
in  the  ICM 
system. 


aits  maintained  electronically 
computerized  information 


RETRIEVABIUTV  : 

Informatio  ti 
other  identifier 
individual. 


tion 


SAFEGUARDS 

Informat 
is  unclassified 
protected  in 
Departmenta 
systems  or 
records  is  1 
whose  officiil 


urn 


is  retrieved  by  name  or 
assigned  to  an 


access  m  ore  er 


contained  in  the  system 
.  It  is  safeguarded  and 
iccordance  with 
security  regulations  for 
records.  Access  to  the 
ted  to  those  employees 
duties  require  such 
to  perform  their  duties. 


disposal: 


RETENTION  ANQ 

Records 
while  current 
Government 
needed  on 
are  stored  in 
Departmenta  i 
systems  of  rqcords 
schedule  is 


an 


system  manag^r(s) 

Executive 
Management 
Division,  Unjted 
Justice,  950 
•x     Washington 


maintained  in  the  system 
and  required  for  official 
use.  When  no  longer 
active  basis,  the  records 
accordance  with   • 
security  regulations  for 
.  The  disposition 
dending  approval  at  NARA. 


AND  address: 
Dfficer,  Administrative 
Section,  Civil  Rights 

States  Department  of 
'ennsylvania  Ave.,  NW., 
DC  20530-0001. 


NOTIFICATION  P()OCEDURE 

Address 
manager 


list!  d 


ii  quiries  to  the  system 
above. 


RECORD  ACCES^  PROCEDURE: 

or  access  to  a  record 
retrievable  ii  i  this  system  shall  be  made 
in  writing,  vi  ith  the  envelope  and  letter 
clearly  mark  id  "Privacy  Access 

Im  :lude  in  the  request  the  full 

ndividual  involved,  his  or 


Request 
name  of  the 


her  ciurent  a  ddress,  date  and  place  of 


birth,  and  notarized  signature  or  dated 
signature  submitted  under  penalty  of 
perjury  (28  CFR  16.41  (dj),  and  any  other 
information  which  is  known  and  may  be 
of  assistance  in  locating  the  record.  The 
requester  should  provide  a  return 
address  for  transmitting  the  information. 
Access  requests  should  be  directed  to 
the  System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  their  records  should  direct  their 
request  to  the  System  Manager  listed 
above,  stating  clearly  and  concisely 
what  information  is  being  contested,  the 
reasons  for  contesting  it,  and  the 
proposed  amendment  to  the  information 
sought. 

RECORD  source  CATEGORIES: 

Information  on  time-allocation  is 
provided  by  CRT  attorneys,  paralegals 
and  professional  staff  who  handle 
complaints,  cases  or  matters  of  concern 
to  the  CRT.  Sources  of  information 
contained  in  this  system  are  those 
records  reflecting  all  cases  or  matters 
under  consideration  by  CRT. 

exemptions  CLAIMEO  FOR  THE  SYSTEM: 

None. 

JUSTICE/CRT-004 
SYSTEM  NAME: 

Registry  of  Names  of  Interested        ' 
Persons  Desiring  Notification  of 
Submissions  under  Section  5  of  the 
Voting  Rights  Act. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  Civil 
Rights  Division  (CRT),  950  Pennsylvania 
Avenue,  NW..  Washington,  DC  20530- 
0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  who  have  requested  that  the 
Attorney  General  send  them  notice  of 
submissions  under  Section  5  of  the 
Voting  Rights  Act  of  1965,  42  U.S.C. 
1973c. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Registry  contains  the  name, 
address  and  telephone  numbers  of 
interested  parties,  and,  where 
appropriate,  the  voting  area  or  areas 
with  respect  to  which  notification  was 
requested  by  such  persons. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
46  FR  877  (1981)  codified  in  28  CFR 
part  51,  42  U.S.C.  1973c,  5  U.S.C.  301 
and  28  U.S.C.  509,  510. 

PURPOSE(S): 

The  purpose  is  to  maintain  records  in 
a  Registry  to  identify  persons  interested 


in  receiving  notification  of  submissions 
under  Section  5  of  the  Voting  Rights  Act 
and  to  comply  with  their  requests. 
Section  5,  which  applies  to  several 
states  and  some  coimties,  requires  that 
any  change  with  respect  to  voting  that 
a  specially  covered  jurisdiction  makes  is 
legedly  unenforceable  unless  and  until 
the  jurisdiction  obtains  from  the  Federal 
com!  in  the  District  of  Columbia  or  from 
the  Attorney  General  a  determination 
that  the  change  is  not  discriminatory  on 
account  of  race,  color,  or  membership  in 
a  language  minority  group.  If  the 
jurisdiction  is  unable  to  prove  the 
absence  of  discrimination,  the  Attorney 
General  objects  to  the  change,  and  it 
remains  legally  imenforceable.  Further, 
the  Registry  may  be  used  to  notify  the 
persons  listed  therein  of  any  proposed 
changes  in  the  "Procedures  for  the 
Administration  of  Section  5  of  the 
Voting  Rights  Act  of  1965,"  46  FR  870 
(1981),  codified  in  28  CFR  part  51,  and 
to  solicit  their  comments  with  respect  to 
any  such  proposed  changes. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a 
routine  use  of  such  records  as  follows: 

(1)  A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jviry,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  party  to  litigation  or  has  an 
interest  in  litigation  and  such  records 
are  determined  by  CRT  to  be  arguably 
relevant  to  the  litigation; 

(2)  A  record  relating  to  this  system 
may  be  disseminated  to  an  actual  or 
potential  party  to  litigation  or  the 
party's  attorney  or  authorized 
representative  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement  of  the  case  or 
matter,  plea  bargaining  or  in  informal 
discovery  proceedings. 

(3)  A  record  may  be  disseminated  to 
contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assigimient  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records; 

(4)  A  record  may  be  disseminated  to 
complainants  and  victims  to  the  extent 
necessary  to  provide  such  persons  with 
information  and  explanations 
concerning  the  progress  and/or  results 
of  the  investigation  or  case  arising  from 


the  matters  of  which  the  complainants 
or  victims  complained  or  of  which  they 
were  a  victim; 

(5)  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context 
of  a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy; 

(6)  Information  in  the  system  may  be 
disclosed  as  is  necessary  to  respond  to 
inquiries  by  Members  of  Congress  on 
behalf  of  individual  constituents  who 
are  subjects  of  CRT  records; 

(7)  A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 
National  Archives  and  Records 
Administration  (NARA)  and  General 
Services  Administration  (GSA)  in 
records  management  inspections 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906; 

(8)  A  record  may  be  disclosed  to  a 
former  employee  of  the  Department  for 
purposes  of:  Responding  to  an  official 
inquiry  by  a  Federal,  State,  or  local 
govenmient  entity  or  professional 
licensing  authority,  in  accordance  with 
applicable  Department  regulations;  or 
facilitating  communications  with  a 
former  employee  that  may  be  necessary 
for  persoimel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility;  and 

(9)  In  the  event  that  a  record  in  this 
system,  either  alone  or  in  conjunction 
with  other  information,  indicates  a 
violation  or  potential  violation  of  law — 
criminal,  civil,  or  regulatory  in  natiu^ — 
the  relevant  records  may  be  referred  to 
the  appropriate  federal,  state,  local, 
foreign,  or  tribal  law  enforcement 
authority  or  other  appropriate  agency 
charged  with  the  responsibility  for 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  such  law. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Names  are  stored  in  a  card  file  system, 
and  an  automated  addresser. 

RETRIEVABILffY: 

Records  in  this  system  are  retrievable 
by  the  names  of  interested  persons  or 
organizations. 

SAFEGUARDS: 

Information  in  the  system  is 
safeguarded  in  accordance  with 


Departmental  rules  and  procedures 
governing  access,  production  and 
disclosure  of  any  materials  contained  in 
its  official  files. 

RETENTION  AND  DISPOSAL: 

An  individual  or  organizational  name 
is  retained  in  the  Registry  until  such 
time  as  that  person  or  organization 
requests  that  the  name  be  deleted. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Voting  Section,  Civil  Rights 
Division,  U.S.  Department  of  Justice, 
950  Peimsylvania  Ave.,  NW., 
Washington,  DC  20530-0001. 

NOTIFICATION  PROCEDURE: 

Address  inquiries  to:  Assistant 
Attorney  General.  Civil  Rights  Division, 
U.S.  Department  of  Justice,  950 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20530-0001. 

RECORD  ACCESS  PROCEDURES: 

This  system  contains  no  information 
about  any  individual  other  than  as 
described  in  Categories  of  Records 
above.  Persons  whose  names  appear  on 
the  Registry  may  have  access  thereto  or 
have  their  names  and  other  information 
pertaining  to  them  deleted  or  modified 
upon  a  request  of  the  same  nature  as 
indicated  in  46  FR  877  (1981),  codified 
in  28  CFR  part  51. 

CONTESTING  RECORD  PROCEDURES: 

Scune  as  the  above. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  in  the  Registry 
are  those  persons  or  organizations 
whose  names  appear  therein  by  virtue  of 
their  having  requested  inclusion  in  the 
Registry  pursuant  to  46  FR  877  (1981), 
codified  in  28  CFR  51.32. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
JUSTICE/CRT-007 
SYSTEM  NAME: 

Files  on  Employment  Civil  Rights 
Matters  Referred  by  the  Equal 
Employment  Opportunity  Commission. 

SYSTEM  LOCATION: 

U.S.  Department  of  Justice,  Civil 
Rights  Division  (CRT),  950  Pennsylvania 
Avenue  NW.,  Washington,  DC  20530- 
0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Persons  seeking  employment  or 
employed  by  a  state  or  a  political 
subdivision  of  a  state  who  have  filed 
charges  alleging  discrimination  in 
employment  with  the  Equal 
Emplo3mient  Opportunity  Commission 


(hereinafter  EEOC)  which  have  resulted 
in  a  determination  by  EEOC  that  there 
is  probable  cause  to  believe  that  such 
discrimination  has  occmred,  and 
attempts  by  EEOC  at  conciliation  have 
failed. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  may  contain  copies  of 
charges  filed  with  EEOC,  copies  of 
EEOC's  "determination"  letters,  letters 
of  transmittal  from  and  to  EEOC, 
analyses  or  evaluations  summarizing  the 
charge  and  otlier  materials  in  the  EEOC 
file,  internal  memoranda,  attorney 
notes,  and  copies  of  "right  to  sue" 
letters  issued  by  CRT.  The  system  may 
also  contain  charges  related  to 
allegations  of  employment 
discrimination  by  public  employers 
filed  by  individual  complainants  which 
have  been  referred  to  the  Department  of 
Justice  by  EEOC  pursuant  to  42  U.S.C. 
2000e-5(f)  (1)  or  5(f)  (2),  or  to 
allegations  of  a  pattern  or  practice  of 
violations  of  the  Equal  Employment 
Opportunity  Act  by  a  public  employer 
which  have  been  referred  to  the 
Department  of  Justice  by  EEOC  pursuant 
to  42  U.S.C.  2000e-6.  If  the  Department 
has  determined  to  initiate  an 
investigation  or  litigate  a  matter  referred 
by  EEOC  the  records  pertaining  to  that 
matter  are  not  contained  in  the  system. 
Such  records  and  their  routine  uses  are 
described  under  the  notice  for  the 
system  named:  Central  CRT  Index  File 
and  Associated  Records/CRT-001. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  records  in  this  system  of  records 
are  kept  under  authority  of  44  U.S.C. 
3101  and  in  the  ordinary  course  of 
fidfiUing  the  responsibilities  assigned  to 
CRT  under  28  CFR  0.50,  0.51. 

PURPOSE(S): 

One  purpose  of  this  system  is  to  assist 
employees  and  officials  of  the 
Department  to  make  decisions  regarding 
the  issuance  of  right  to  sue  letters  or 
make  decisions  regarding  prosecutions 
of  alleged  instances  of  employment 
discrimination.  Another  piupose  is  to 
assist  the  Division  in  preparing  budget 
requests,  statistical  reports,  and  other 
internal  functions  of  the  Department. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a 
routine  use  of  such  records  as  follows: 

(1)  A  record  relating  to  this  system,  or 
any  facts  derived  therefrom  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
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authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  p  arty  to  litigation  or  has  an 
interest  in  lit  gation  and  such  records 
are  determin<  d  by  CRT  to  be  arguably 
relevant  to  th  J  litigation; 

(2)  A  recon  I  relating  to  this  system 
may  be  dissei  ninated  to  an  actual  or 
potential  part  y  to  litigation  or  the 
party's  attorn  sy  or  authorized 
representativi  s  for  the  purpose  of 
negotiation  oi  discussion  on  such 
matters  as  set  leraent  of  the  case  or 
matter,  plea  h  argaining  or  in  informal 
discovery  pre  ceedings; 

(3)  A  recon  may  be  disseminated  to 
contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  oi  working  on  a  contract, 
service,  grant  cooperative  agreement,  or 
other  assignn:  ent  for  the  Federal 
Government,  when  necessary  to 
accomplish  aj  i  agency  function  related 
to  this  system  of  records; 

(4)  A  recorc  may  be  disseminated  to 
complainants  and  victims  to  the  extent 
necessary  to  j  rovide  such  persons  with 
information  a  ad  explanations 
concerning  th  e  progress  and/or  results 
of  the  investi]  ation  or  case  arising  from 
the  matters  oi  which  the  complainants 
or  victims  coi  iplained  or  of  which  they 
were  a  victim 

(5)  Informa  ion  perinitted  to  be 
released  to  th  ?  news  media  and  the 
public  pursui  nt  to  28  CFR  50.2  may  be 
made  availab  e  from  systems  of  records 
maintained  b  '  the  Department  of  Justice 
unless  it  is  de  termined  that  release  of 
the  specific  ii  formation  in  the  context 
of  a  particulai  case  would  constitute  an 
unwarranted  nvasion  of  personal 
privacy: 

(6)  Informa  ion  in  the  system  may  be 
disclosed  as  i ;  necessary  to  respond  to 
inquiries  by  h  lembers  of  Congress  on 
behalf  of  indi  ddual  constituents  who 
are  subjects  o  CRT  records; 

(7)  A  recorc  from  a  system  of  records 
may  be  discla  sed  as  a  routine  use  to 
National  Arcl  ives  and  Records 
Administratic  n  (NARA)  and  General 
Services  Administration  (GSA)  in 
records  mana  ;ement  inspections 
conducted  un  der  the  authority  of  44 
U.S.C.  2904  a  id  2906;  and 

(8)  A  recorc  may  be  disclosed  to  a 
former  emplo  ^ee  of  the  Department  for 
purposes  of:  I  esponding  to  an  official 
inquiry  by  a  F  ederal,  State,  or  local 
government  e  itity  or  professional 
licensing  authority,  in  accordance  with 
applicable  De  aartment  regulations;  or 
facilitating  co  nmunications  with  a 
former  employee  that  may  be  necessary 
for  personnel-trelated  or  other  official 
purposes  whe  re  the  Department  requires 
information  a  id/ or  consultation 
assistance  fro  n  the  former  employee 


regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POLICiES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  in  the  systems  is  stored 
on  index  cards,  in  file  jackets,  and  in 
computer  disks  which  are  maintained 
by  the  Employment  Litigation  Section, 
Civil  Rights  Division. 

retrievability: 

Information  is  retrieved  primarily  by 
using  the  appropriate  Department  of 
Justice  file  number,  or  the  name  of  the 
charging  party,  or  the  state  in  which  the 
alleged  discrimination  occurred  or 
through  other  logical  queries  to  the 
computer  based  system. 

SAFEGUARDS: 

Information  in  manual  and  computer 
form  is  safeguarded  and  protected  in 
accordance  with  applicable 
Departmental  security  regulations  for 
systems  of  records.  Staff  members  who 
are  assigned  a  specific  identification 
code  will  be  able  to  use  the  computer 
or  to  access  the  stored  information  in 
order  to  perform  their  official  duties. 

RETENTION  AND  DISPOSAL: 

If  the  Department  determines  not  to 
prosecute  a  matter  referred  by  the  EEOC, 
the  records  transmitted  with  the  referral 
are  returned  to  the  EEOC.  Other  records 
in  the  system  are  kept  for  routine  use  by 
the  Department  and  when  no  longer 
needed  are  sent  to  the  Federal  Records 
Center  or  are  destroyed.  Records  are 
retained  and  disposed  of  in  accordance 
with  item  25  of  the  General  Records 
Schedule  1  as  approved  by  the  ArcJiivist 
of  the  United  States. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Attorney  General,  Civil 
Rights  Division,  U.S.  Department  of 
Justice,  950  Pennsylvania  Ave.,  NW., 
Washington.  DC  20530-0001. 

NOTIFICATION  PROCEDURE: 

Same  as  the  above. 

RECORD  ACCESS  PROCEDURE: 

A  request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing 
with  the  envelope  and  letter  clearly 
marked  "Privacy  Access  Request."  The 
request  should  indicate  the  state  where 
the  alleged  employment  discrimination 
took  place  and  the  employer  to  which 
the  charge  was  related.  The  requester 
should  also  provide  the  full  name  of  the 
individual  involved,  his  or  her  current 
address,  date  and  place  of  birth, 
notarized  signature  or  dated  signature 
submitted  under  penalty  of  perjury  (28 


CFR  16.41{d}),  any  other  known 
information  which  may  be  of  assistance 
in  locating  the  record,  and  a  return 
address  for  transmitting  the  information. 
Access  requests  will  be  directed  to  the 
System  Manager  listed  above. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 
Disclosure  of  part  of  the  material  in  this 
system  may  be  prohibited  by  42  U.S.C. 
2000e-5(b),  42  U.S.C.  2000e-8(e)  and  44 
U.S.C.  3510(b).  Part  of  this  system  is 
exempted  irom  access  and  contest  under 
5  U.S.C.  552a(k)  (2). 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  in  this  system 
are  charging  parties,  information 
compiled  and  maintained  by  EEOC,  and 
employees  and  officials  of  the 
Department  of  Justice  responsible  for 
the  disposition  of  the  referral  request. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

The  Attorney  General  has  exempted 
the  system  from  5  U.S.C.  552a  (d)(1),  (2), 
(3),  and  (4)  of  the  Privacy  Act  pursuant 
to  5  U.S.C.  552a  (k)(2).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553  (b),  (c)  and 
(e),  and  have  been  published  in  the 
Federal  Register. 

JUSTICE/CRT-009 

SYSTEM  NAME: 

Civil  Rights  Division  Travel  Reports, 
CRT-009. 

SYSTEM  LOCATION: 

United  States  Department  of  Justice, 
Civil  Rights  Division  (CRT),  950 
Pennsylvania  Avenue,  N\V., 
Washington,  DC  20530-0001. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  persons  who  have  filed  travel 
authorization  forms  or  travel  voucher 
forms  for  official  travel  on  behalf  of 
CRT. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  Division's  filing  system  contains 
information  concerning  travel 
expenditures  which  were  recorded  on 
travel  authorization  forms  and  travel 
voucher  forms  by  CRT  employees  or 
other  persons  authorized  to  travel  for 
CRT  and  submitted  to  the  Budget  and 
Finance  Branch  of  CRT. 


AUTHORMY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

The  records  in  this  system  of  records 
are  kept  imder  the  authority  of  44  U.S.C. 
3101  and  in  the  ordinary  course  of 
fulfilling  the  responsibilities  assigned  to 
CRT  under  28  CFR  0.50,  0.51. 

PURPOSE(S): 

One  purpose  of  this  system  is  to  assist 
employees  and  officials  of  the  Division 
to  measure  and  track  expenditures 
within  the  Division.  Other  purposes  are 
to  assist  the  Division  in  preparing 
reports  within  various  sections  to 
control  and  review  expenditures. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  maintained  in  this  system  of 
records  may  be  disseminated  as  a 
routine  use  of  such  records  as  follows: 

(1)  A  record  relating  to  this  system,  or 
any  facts  derived  therefrom,  may  be 
disseminated  in  a  proceeding  before  a 
court,  grand  jury,  administrative  or 
regulatory  proceeding  or  any  other 
adjudicative  body  before  which  CRT  is 
authorized  to  appear,  when  the  United 
States,  or  any  agency  or  subdivision 
thereof,  is  a  party  to  litigation  or  has  an 
interest  in  litigation  and  such  records 
are  determined  by  CRT  to  be  arguably 
relevant  to  the  litigation; 

(2)  A  record  relating  to  this  system 
may  be  disseminated  to  an  actual  or 
potential  party  to  litigation  or  the 
party's  attorney  or  authorized 
representative  for  the  purpose  of 
negotiation  or  discussion  on  such 
matters  as  settlement  of  the  case  or 
matter,  plea  bargaining  or  in  informal 
discover}'  proceedings: 

(3)  A  record  may  be  disseminated  to 
contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records; 

(4)  Information  permitted  to  be 
released  to  the  news  media  and  the 
public  pursuant  to  28  CFR  50.2  may  be 
made  available  from  systems  of  records 
maintained  by  the  Department  of  Justice 
unless  it  is  determined  that  release  of 
the  specific  information  in  the  context 
of  a  particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy; 

(5)  Information  in  the  system  may  be 
disclosed  as  is  necessary  to  respond  to 
inquiries  by  Members  of  Congress  on 
behalf  of  individual  constituents  who 
are  subjects  of  CRT  records; 

(6)  A  record  from  a  system  of  records 
may  be  disclosed  as  a  routine  use  to 


National  Archives  and  Records 
Administration  (NARA)  and  General 
Services  Administration  (GSA)  in 
records  management  inspections 
conducted  under  the  auUiority  of  44 
U.S.C.  2904  and  2906; 

(7)  A  record  may  be  disclosed  to  a 
former  employee  of  the  Department  for 
purposes  of:  Responding  to  an  official 
inquiry  by  a  Federal,  State,  or  local 
government  entity  or  professional 
licensing  authority,  in  accordance  with 
applicable  Department  regulations;  or 
facilitating  commimications  with  a 
former  employee  that  may  be  necessary 
for  personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility;  and 

(8)  In  the  event  that  a  record  in  this 
system,  either  alone  or  in  conjunction 
with  other  information,  indicates  a 
violation  or  potential  violation  of  law- 
criminal,  civil  or  regulatory  in  na.ture- 
the  relevant  records  may  be  referred  to 
the  appropriate  Federal,  State,  local, 
foreign,  or  Tribal  law  enforcement 
authority  or  other  appropriate  agency 
charged  with  the  responsibility  for 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  such  law. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  hard  copy  and 
electronic  form. 

RETRIEVABILITY: 

Records  in  this  system  are  retrieved 
by  the  names  of  those  individuals 
identified  under  the  caption  "Categories 
of  individuals  covered  by  the  system." 

SAFEGUARDS: 

Information  in  the  system  is 
unclassified.  However,  the  records  are 
protected  in  accordance  with  applicable 
Department  security  regulations  for 
systems  of  records.  Records  are  stored  in 
locked  cabinets  and  access  to  the 
computer  is  limited  to  those  personnel 
who  have  a  need  for  access  to  perform 
their  official  duties. 

RETENTION  AND  DISI>OSAL: 

Records  are  maintained  on  the  system 
while  current  and  required  for  official 
Government  use.  When  no  longer 
needed  on  an  active  basis,  the  records 
are  transferred  to  computer  tape  and 
stored  in  accordance  with  Departmental 
security  regulations  for  systems  of 
records.  Final  disposition  will  be  in 
accordance  with  records  retirement  or 


destruction  as  scheduled  by  NARA  in 
General  Records  Schedule  9. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Executive  Officer,  Administrative 
Management  Section,  Civil  Rights 
Division,  United  States  Department  of 
Justice,  950  Pennsylvania  Ave.,  NW., 
Washington,  DC  20530-0001. 

NOTIFICATION  PROCEDURE: 

Same  as  the  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  by  former  employees  for 
access  to  records  in  this  system  may  be 
made  in  writing  with  the  envelope  and 
letter  clearly  marked  "Privacy  Act 
Request."  The  request  should  clearly 
state  the  dates  on  which  official  travel 
was  taken.  The  requestor  should  also 
provide  the  full  name  of  the  individual 
involved,  his  or  her  current  address, 
date  and  place  of  birth,  notarized 
signature  or  dated  signature  submitted 
under  penalty  of  perjury  (28  CFR 
16.41(d)).  any  other  known  information 
which  may  be  of  assistance  in  locating 
the  record,  and  a  return  address  for 
transmitting  the  information.  Access 
requests  will  be  directed  to  the  System 
Manager.  Present  employees  may 
request  access  by  contacting  the  System 
Manager  direcrtly. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  stating 
clearly  and  concisely  what  information 
is  being  contested,  the  reason  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  are  CRT 
employees  and  other  authorized  persons 
who  file  travel  authorization  and  travel 
voucher  forms. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
(FR  Doc.  03-20342  Filed  8-8-03:  8:45  am) 

BILUNG  CODE  4410-13-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Explosive  Materials  and  Blasting  Units 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
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1  ind  respondent  burden 
)re-clearance  consultation 
)rovide  the  general  public 
agencies  with  an 
to  comment  on  proposed 

collections  of 
in  accordance  with  the 
deduction  Act  of  1995 
U.S.C.  3506  (c)(2){A}).  This 
to  ensure  that  requested 
jrovided  in  the  desired 
epc  rting  burden  (time  and 
re<  ources)  is  minimized, 
ii  istruments  are  clearly 
and  the  impact  of  collection 
on  respondents  can  be 
as^ssed. 

the  Mine  Safety  and  Health 
Adrainistraton  (MSHA)  is  soliciting 

c  Dnceming  the  extension  of 
on  collection  related  to  30 
226^6(a);  Explosive  Materials 
Units. 


comments  on  or  before 
12003. 


Send  comments  to  Jane 
Tarr,  Manag  ement  Analyst, 
Administral  ion  and  Management  1100 
Wilson  Bou  evard,  Room  2171, 
Arlington,  \  A  22209-3939.  Commenters 
are  encoura  ;ed  to  send  their  comments 
on  compute  •  disk,  or  via  Internet  e-mail 
to  Tan-fane  WMsba.Gov.  Ms.  Tarr  can  be 
reached  at  (  :02)  693-9824  (voice),  or 
(202)  693-9  $01  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr.  Manaaement  Analyst,  Records 
Managemer  t  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administral  ion.  Room  2171.  1100 
Wilson  Bou  evard,  Arlington,  VA 
22209-393S .  Ms.  Tarr  can  be  reached  at 
Tan-Jane@}  lsha.Gov  (Internet  e-mail), 
(202)  693-9  J24  (voice),  or  (202)  693- 
9801  (facsin  lile). 

SUPPLEMENTARY  INFORMATION: 
I.  Background 
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Bvaluates  the  non-approved 
niaterials  and  determines  if 
for  blasting  in  a  potentially 
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envir(  nment. 


n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed  ' 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciuacy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice,  or  viewed  on  the 
Internet  by  accessing  the  MSHA  home 
page  (http://www.msha.gov)  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  Federal  Register 
Documents. 

m.  Current  Actions  ■ 

MSHA  uses  the  information  to 
determine  that  the  explosives  and 
blasting  procedures  to  be  used  in  a  gassy 
underground  mine  are  safe.  Federal 
inspectors  use  the  notification  to  ensure 
that  safe  procedures  are  followed. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Explosive  Materials  and 
Blasting  Units. 

OMB  Number:  1219-0095. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  2. 
.  Average  Time  Per  Respondent:  1 
hour. 

Total  Burden  Hours:  2  hours.  , 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 


Dated  at  Arlington,  Virginia,  this  first  day 
of  August  2003. 
David  L.  Meyer, 

Director,  Office  of  Administration  and 

Management. 

[FR  Doc.  03-20361  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4510-43-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Dally  Inspection  of  Surface  Coal  Mine; 
Certified  Person;  Reports  of  Inspection 
(Pertains  to  Surface  Coal  Mines) 

action:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  mininuzed, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
conmients  concerning  the  extension  of 
the  information  collection  related  to  the 
30  CFR  77.1713;  Daily  Inspection  of 
Surface  Coal  Mine;  Certified  Person; 
Reports  of  Inspection. 

DATES:  Submit  comments  on  or  before 
October  10,  2003. 

ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst, 
Administration  and  Management,  1100 
Wilson  Boulevard,  Room  2171, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  e-mail 
to  Tarr-Jane@Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171,  1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-Jane@Msha.Gov  (Internet  e-mail). 


(202)  693-9824  (voice),  or  (202)  693-  ' 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

I.  Baclcground 

Section  77.1713  requires  coal  mine 
operators  to  conduct  examinations  of 
each  active  working  area  of  surface 
mines,  active  surface  installations  at 
these  mines,  and  preparation  plants  not 
associated  with  underground  coal  mines 
for  hazardous  conditions  during  each 
shift.  A  report  of  hazardous  conditions 
detected  must  be  entered  into  a  record 
book  along  with  a  description  of  any 
corrective  actions  taken. 

n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  employee  listed  in  the 
For  Further  Information  Contact  section 
of  this  notice,  or  viewed  on  the  Internet 
by  accessing  the  MSHA  home  page 
(,http://www.msha.gov]  and  then 
choosing  "Statutory  and  Regulatory 
Information"  and  "Federal  Register 
Documents." 

ni.  Cturent  Actions 

Under  30  CFR  77.1713,  coal  mine 
operators  to  conduct  examinations  of 
each  active  working  area  of  surface 
mines,  active  surface  installations  at 
these  mines,  and  preparation  plants  not 
associated  with  imderground  coal  mines 
for  hazardous  conditions  during  each 
shift.  A  report  of  hazardous  conditions 
detected  must  be  entered  into  a  record 
book  along  with  a  description  of  any 
corrective  actions  taken. 

Type  of  Review:  Extension. 

Agency:  Mine  Safety  and  Health 
Adininistration. 


Title:  Daily  Inspection  of  Surface  Coal 
Mine;  Certified  Person;  Reports  of 
Inspection. 

OMB  Number:  1219-0083. 

Recordkeeping:  A  report  of  hazardous 
conditions  detected  must  be  entered 
into  a  record  book  along  with  a 
description  of  any  corrective  actions 
taken. 

Frequency:  On  Occasion. 

Affected  Public:  Business  or  other  for- 
profit. 

Respondents:  1,514. 

Responses:  513,246. 

Average  Time  Per  Respondent:  1.5 
hours. 

Total  Burden  Hours:  769,869  hours. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintaining):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarizod  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated  at  Arlington,  Virginia,  this  first  day 
of  August  2003. 

David  L.  Meyer, 

Director,  Office  of  Administration  and 

Management. 

(FR  Doc.  03-20362  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  45ia-43-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  Information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Main  Fan  Operation  and  Inspection 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  conunent  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506  (c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

Currentiy,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  extension  of 


the  information  collection  related  to  the 
30  CFR  57.22204,  Main  Fan  Operation. 
DATES:  Submit  comments  on  or  before 
October  10,  2003. 

ADDRESSES:  Send  comments  to  Jane 
Tarr,  Management  Analyst, 
Administration  and  Management  1100 
Wilson  Boulevard,  Room  2171, 
Arlington,  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  computer  disk,  or  via  Internet  e-mail 
to  Tarr-fane@Msha.Gov.  Ms.  Tarr  can  be 
reached  at  (202)  693-9824  (voice),  or 
(202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst.  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171,  1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarr-/a/7e@Ms/ia.  Gov  (Internet  e-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Title  30,  CFR  57.22204,  which  is 
applicable  only  to  specific  underground 
mines  that  are  categorized  as  gassy 
requires  main  fans  to  have  pressure- 
recording  systems.  Main  fans  are  to  be 
inspected  daily  while  operating  if 
persons  are  underground,  and 
certification  of  the  inspection  is  to  be 
made  by  signature  and  date.  When 
accumulations  of  explosive  gases  such 
as  methane  are  not  swept  fttim  the  mine 
by  the  main  fans,  they  may  reasonably 
be  expected  to  contact  an  ignition 
source.  The  results  are  usually 
disastrous  and  multiple  fatalities  may  be 
expected  to  occur.  The  main  fan 
requirements  of  this  standard  are 
significantly  more  stringent  than  those 
imposed  on  non-gassy  mines. 

n.  Desired  Focus  of  Comments 

MSHA  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated. 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for  an 
Extension  of  a  Currently  Approved 
Collection;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

summary:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
October  10,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  Fax  No.  (703)  518-6489, 
E-mail:  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
information  collection  requests,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the  NCUA 
Clearance  Officer,  Neil  McNamara,  (703) 
518-6447. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0163. 

Fonn  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Privacy  of  Consumer  Financial 
Information,  12  CFR  part  716  and 
Requirements  for  Insurance,  12  CFR  part 
741. 

Description:  The  regulations  direct 
newly  chartered  and  troubled  credit 
unions  to  provide  NCUA  with  30  days 
notice  before  making  a  management 
change.  12  CFR  parts  701.14  and 
741.205. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  10,627. 

Estimated  Burden  Hours  Per 
Response:  45  hours. 

Frequency  of  Response: 
Recordkeeping  and  third  party 
disclosure. 

Estimated  Total  Annual  Burden 
Hours:  478,215. 


"Estimated  Total  Annual  Cost:  $  0. 

By  the  National  Credit  Union 
Administration  Board  on  July  30.  2003. 
Becky  Baker, 
Secretary  of  the  Board. 
IFR  Doc.  03-20314  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  7535-01-l> 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Reinstatement,  With  Change,  of  a 
Previously  Approved  Information 
Collection;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

summary:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
September  10,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  Fax  No.  (703)  518-6489,  E- 
mail:  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
information  collection  requests,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the  NCUA 
Clearance  Officer,  Neil  McNamara,  (703) 
518-6447. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0144. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement ,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  Examination  Survey. 

Description:  The  survey  provides 
federal  credit  unions  with  an 
opportunity  to  give  NCUA  feedback  on 
its  examination  procedures.  NCUA  uses 
the  information  to  evaluate  and  improve 
the  examination  process. 


Estimated  No.  of  Respondents/ 
Recordkeepers:  6,023. 

Estimated  Burden  Hours  Per 
Response:  5  minutes. 

Frequency  of  Response:  Reporting  and 
annuaJly. 

Estimated  Total  Annual  Burden 
Hours:  502  hours. 

Estimated  Total  Armual  Cost:  $0. 

By  the  National  Credit  Union 
Administration  Board  on  July  30,  2003. 
Becky  Baker, 
Secretary  of  th  e  Board. 
[FR  Doc.  03-20315  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  753S-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities;  Submission  to  OMB  for  a 
Reinstatement,  With  Change,  of  a 
Previously  Approved  Collection; 
Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
This  information  collection  is  publislied 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
September  10,  2003. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  Fax  No.  (703)  518-6489,  E- 
mail:  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226.  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION:  Copies  of  the 
information  collection  requests,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the  NCUA 
Clearance  Officer,  Neil  McNamara,  (703) 
518-6447. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0121. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 


collection  for  which  approval  has 
expired. 

Title:  Notice  of  change  of  Officials  and 
Senior  Executive  Officers. 

Description:  The  regulations  direct " 
newly  chartered  and  troubled  credit 
unions  to  provide  NCUA  with  30  days 
notice  before  making  a  management 
change.  12  CFR  parts  701.14  and 
741.205. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  589. 

Estimated  Burden  Hours  Per 
Response:  2.0  hours. 

Frequency  of  Response:  Reporting  and 
on  occasion. 

Estimated  Total  Annual  Burden 
Hours:  1178. 

Estimated  Total  Aimual  Cost:  SO. 

By  the  National  Credit  Union 
Administration  Board  on  July  30,  2003. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  03-20316  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  7535-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permits  issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 


SUMMARY:  The  National  Science 
Foimdation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office  of 
Polar  Programs,  Rm.  755,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  July 
17,  2003,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  Waste 
Management  permit  application 
received.  A  Waste  Management  permit 
was  issued  on  August  1,  2003,  to  the 
following  applicant:  Pat  Shaw,  Quark 
Expeditions,  Inc.;  Permit  No.;  2004 
WM-001. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-20317  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  Of  Permits  Issued  Under  the 
Antarctic  Conservation  Act  of  1978 

AGENCY:  National  Science  Foundation. 


ACTION:  Notice  of  permits  issued  under 
the  Antarctic  Conservation  of  1978, 
Public  Law  95-541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permits  issued  under  the 
Antarctic  Conservation  Act  of  1978. 
This  is  the  required  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy,  Permit  Office  of 
Polar  Programs,  Rm.  755,  National 
Science  Foundation,  4201  Wilson 
Boulevard.  Arlington,  VA  22230. 
SUPPLEMENTARY  INFORMATION:  On  June 
27,  2003,  the  National  Science 
Foundation  published  a  notice  in  the 
Federal  Register  of  a  permit  application 
received.  A  permit  was  issued  on 
August  4,  2003.  to:  Peter  Doran;  Permit 
No.  2004-007. 

Nadene  G.  Kennedy, 

Permit  Officer. 

[FR  Doc.  03-20318  Filed  8-«-03;  8:45  am] 

BILUNG  CODE  755&-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-7580] 

Notice  of  Consideration  of  Amendment 
Request  for  Fansteel,  Inc.,  To 
Authorize  Decommissioning  of  its 
Muskogee,  Oklahoma  Site,  and 
Opportunity  To  Provide  Comments  and 
To  Request  a  Hearing 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  consideration  of 

amendment  request  to  authorize 

decommissioning,  and  opportunity  to 

provide  comments  and/or  to  request  a 

hearing. 

FOR  FURTHER  INFORMATION  CONTACT:  J.C. 
Shepherd,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Telephone:  (301)  415-6712;  Fax: 
(301)  415-5398;  and/or  by  email: 
jcs2@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
materials  license  SMB-911  to  authorize 
decommissioning  of  the  Fansteel  site 
near  Muskogee,  Oklahoma.  The  license, 
issued  under  10  CFR  part  40,  authorizes 
Fansteel  to  possess  up  to  400  tons  of 
natural  uranium  and  thorium  in  any 
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form 
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njaterial  at  the  Muskogee  site 
of  uranium,  thorium, 
decay-chain  products  in 
equipment  and  buildings,  soil, 
d  groundwater. 

2003,  the  licensee 
request  for  license 
to  approve  the  site 

plan  (DP)  submitted 
4,  2003,  as  amended  by 
Vlay  8,  2003.  Fansteel 
rei  noving  the  radiological 
from  buildings  and 
soil,  and  groundwater  to 
uni^stricted  release 

of  the  Radiologica).  Criteria 
ermination  rule  (10  CFR 
subpart  E)  (62  FR  39058). 
issuance  of  the 
NRC  will  have  made 
ired  by  the  Atomic  Energy 
as  amended,  and  NRC's 
These  findings  will  be 
in  a  Safety  Evaluation 
I  nvironmental  Assessment, 
ai  lendment  to  License  No. 


process 
sludge,  an 

On  July 
submitted  a 
amendment 
decommissi  aning 
on  January 
letter  dated 
proposes 
contammatilon 
equipment, 
.  meet  the 
requirement 
for  License 
part  20, 

Before  the 
amendment 
findings 
Act  of  1954 
regulations 
documente( 
Report,  an 
and  in  an 
SMB-911 


req  u 


n.  Opportui  lity  To  Provide  Comments 


In  accord 
the  NRC  is 
individuals 
that  the  NRC 
will  accept 
dec 

associated 
Comments 
should  be 


ton. 


Waste 

Material 

Nuclear 

Washingt 

Telephone: 

415-5398 

jcs2@nrc. 

Commentk 
be  considered 
only  those 
before  the 
consideration 


go  '■ 
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Hearing 
Materials 
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2.1205(a), 
may  be  a 
file  a  reque^ 
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1  ince  with  10  CFR  20.1405, 
iroviding  notice  to 
in  the  vicinity  of  the  site 

is  in  receipt  of  a  DP,  and 
:omments  concerning  this 
ommissi  oning  proposal  and  its 
e  nvironmental  impacts, 
ith  respect  to  this  acUon 
ided  to  J.C.  Shepherd, 
Decommissioning  Branch,  Division  of 
Man;  gement.  Office  of  Nuclear 
y  and  Safeguards,  U.S. 
Re^latory  Commission, 
DC  20555-0001. 
301) 415-6712;  Fax:  (301) 
^d/or  by  email: 


wit 


p  'OVIC 


received  after  30  days  will 
if  practicable  to  do  so,  but 
domments  received  on  or 
date  can  be  assured 


0  ue 


To  Request  a  Hearing 

provides  notice  that  this  is 
on  an  application  for  an 
a  license  falling  within 
Subpart  L,  "Informal 
Projcedures  for  Adjudication  in 
Li  censing  Proceedings,"  of 
of  practice  for  domestic 
ceedings  in  10  CFR  part  2. 
not  a  person  has  or  intends 
c  omments  as  set  out  in 
alove,  piu'suant  to  section 
person  whose  interest 
ed  by  this  proceeding  may 
for  a  hearing  in  accordance 
2.1205(d).  A  request  for  a 
mujt  be  filed  within  thirty  (30) 


piD 


a  IV 


days  of  the  date  of  publication  of  this 
Federal  Register  notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary 
either: 

1.  By  delivery  to  Secretary,  U.S. 
Nuclear  Regxdatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738, 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays;  or 

2.  By  mail,  telegram,  or  facsimile 
addressed  to  the  Secretary,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  Attention:  Docketing 
and  Services  Branch.  Because  of 
continuing  disruptions  in  the  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  requests  for 
hearing  be  also  transmitted  to  the 
Secretary  of  the  Commission  either  by 
means  of  facsimile  transmission  to  301- 
415-1101,  or  by  e-mail  to 
heahngdocke^nrc.gov. 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

1.  The  applicant,  Fansteel,  Inc., 
Number  One  Tantalum  Place,  North 
Chicago,  IL  60064  Attention:  Mr.  Gary 
Tessitore,  and; 

2.  The  NRC  staff,  by  delivery  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852-2738, 
between  7:45  a.m.  and  4:15  p.m.  Federal 
workdays,  or  by  mail,  addressed  to  the 
Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Because 
of  continuing  disruptions  in  the 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
requests  for  hearing  be  also  transmitted 
to  the  Office  of  the  General  Counsel 
either  by  means  of  facsimile 
transmission  to  301-415-3725,  or  by  e- 
mail  to  ogcmailcenter@nrc.gov. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1 .  The  interest  of  the  requester  in  the 


2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  section  2.1205(h) 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstance  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  section  2.1205(d). 


IV.  Further  Information 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice,"  details 
with  respect  to  this  action,  including  the 
decommissioning  plan,  the  application 
for  amendment  ahd  supporting 
documentation,  are  available 
electronically  for  public  inspection  and 
copying  from  the  Publicly  Available 
Records  (PARS)  component  of  NRC's 
document  system  (ADAMS).  ADAMS  is 
accessible  from  the  NRC  Web  site  at 
h  ttp  .//www.nrc.gov/reading-rm.html. 
These  documents  may  also  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC  Public  Docvunent  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  RockvUIe,  Maryland 
20852. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  August,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Claudia  M.  Craig, 

Acting  Chief,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  03-20377  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  7590-01 -P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Submission  for  0MB  Emergency 
Clearance  and  Review;  Comment 
Request  for  a  Revision  of  a  Currently 
Approved  Collection:  Presidential 
Management  Intern  Program;  Online 
Application  and  Resume  Builder 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22,  1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  submitted  a  request 
to  the  Office  of  Management  and  Budget 
for  emergency  clearance  and  review  of 
a  revision  of  a  currently  approved 
collection  for  an  automated  online 
application  and  resume  builder  for  the 
Presidential  Management  Intern  (PMI) 
Program.  Approval  of  the  PMI  online 
application  and  resume  builder  is 
necessary  to  facilitate  the  timfely 
registration,  nomination,  selection  and 
placement  of  PMI  finalists  in  Federal 
agencies. 

The  present  OPM  Form  1300,  PMI 
Application,  consists  of  a  6-page  scan- 
form  in  order  to  be  nominated  into  the 
program.  Graduate  students  must  fill  out 
the  form,  attach  a  resume,  and  submit 
the  form  and  attachment  to  their 
school's  nomination  official.  OPM 


received  0MB  approval  last  year,  with 
an  expiration  of  12/31/2003,  for  this 
collection  of  information.  In  order  to 
meet  Government  Paperwork 
Elimination  Act  (GPEA)  requirements  of 
automating  govenunent  forms  by 
October  2003,  OPM  is  developing  an 
online  application  and  resume  builder 
to  substitute  for  the  existing  method  of 
collection.  Upon  OMB  approval,  the 
online  application  and  resiune  builder 
will  replace  the  present  scan-form,  and 
OPM  will  transfer  the  form  identifier  of 
OPM  Form  1300  to  the  online  version. 
An  alternative  paper-based  application 
will  be  made  available  for  those 
applicants  with  disabilities  and/or 
inability  to  access  the  Internet. 

The  following  significant  changes 
have  been  made  to  the  application  and 
nomination  process:  (1)  The  online 
application  and  resiune  builder  will 
replace  the  OPM  Form  1300  scan-form 
with  an  electronic  version  available 
through  the  PMI  Web  site;  (2)  the  PMI 
Web  site's  Program  Overview  will  be 
updated  to  reflect  the  changes  needed  to 
complete  the  online  application  and 
resume  builder;  (3)  the  online  resume 
builder  will  be  structiu-ed  similarly  to 
the  USAJOBS  online  resume  builder;  (4) 
an  accomplishment  record  containing 
three  short  essays  has  been  added  to 
facilitate  a  first  round  of  assessments  for 
PMI  finalists  as  a  prescreening  tool;  (5) 
data  will  be  collected  from  all 
applicants  and  not  just  those  nominated 
by  school  officials;  and  (6)  students  will 
be  required  to  submit  their  applications 
by  October  15,  while  the  deadline  for 
schools  to  submit  their  nominees  will 
remain  October  31. 

We  estimate  5,000  applications  will 
be  received  and  processed  in  the  2003/ 
2004  open  season  for  PMI  applications. 
Diuing  the  2002/2003  open  season  OPM 
received  approximately  2,800  nominees, 
a  24%  increase  over  the  previous  year 
and  a  460%  increase  in  the  last  7  years. 
We  estimate  students  will  need  2  hours 
to  complete  the  online  application  and 
resume  builder  and  electronically 
submit  it  to  their  nominating  school 
official.  In  addition,  we  estimate  school 
nominating  officials  will  need  V2  hour 
to"  receive,  review  and  render  a  decision 
on  the  student's  application  for 
nomination  into  the  PMI  program.  The 
annual  estimated  burden  for  nominees 
is  10,000  hours  and  2.500  hoiu-s  for 
school  nominating  officials,  for  a  total  of 
12.500  hoius. 

Comments  are  particularly  invited  on: 
Whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Office  of  Personnel  Management, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 


information  is  acciuate,  and  based  on 
valid  assiunpUons  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  at  (202)  606- 
8358,  fax  (202)  418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  include 
yoiu  complete  mailing  address  with 
your  request. 

DATES:  Comments  on  this  proposal 
should  be  received  within  5  calendar 
days  from  the  date  of  this  publication. 
We  are  requesting  OMB  to  take  action 
within  1 5  calendar  days  from  the  close 
of  this  Federal  Register  Notice. 
ADDRESSES:  Send  or  deliver  comments 
to:  U.S.  Office  of  Personnel 
Management,  HRPS\CLCS\PMIP,  ATTN: 
Rob  Timmins,  1900  E  Street,  NW..  Room 
1425,  Washington,  DC  20415-9820,  e- 
mail:  rtimmins@opm.gov. 
and 

Allison  Eydt,  OPM  Desk  Officer, 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  New  Executive  Office  Building, 
NW.,  Room  10235,  Washington,  DC 
20503. 

Office  of  Personnel  Management. 
Kay  Coles  lames. 
Director. 
[FR  Doc.  03-20326  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  632S-38-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48275;  File  No.  SR-Amex- 
2003-41] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  American  Stock  Exchange  LLC 
Relating  to  Listing  Fees  for  Closed- 
End  Funds 

August  1,  2003. 

On  May  2,  2003,  the  American  Stock 
Exchange  LLC  ("Amex")  submitted  to 
the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder,  2  a  proposed  rule 
change  to  Sections  140  and  141  of  the 
Amex  Company  Guide  which  would 
codify  the  practice  of  charging  original 
listing  and  aimual  fees  to  closed-end 
funds  listed  under  Section  101  of  the 


Amex  Company  Guide.  On  June  10. 
2003,  the  Amex  filed  Amendment  No.  1 
to  the  proposed  rule  change.  ^  On  June 
16,  2003,  the  Amex  filed  Amendment 
No.  2  to  the  proposed  rule  change.*  The 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register  on  Jime  27,  2003. ^  The 
Commission  received  no  comments  on 
the  proposal. 

The  Amex  believes  that  the  proposed 
rule  change,  as  amended,  codifies  the 
existing  fees  that  it  assesses  to  closed- 
end  fimd  issuers.^  The  Commission 
believes  that  the  proposed  rule  change, 
as  amended,  should  enhance  the 
fransparency  of  the  faes  that  the  Amex 
charges  to  closed-end  fund  issuers. 

The  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange  and,  in  particular, 
the  requirements  of  Section  6  of  the 
Act  '^  and  the  rules  and  regulations 
thereimder.8  The  Commission  finds  that 
the  rule  change,  as  amended,  is 
consistent  with  Section  6(b)(4)  of  the 
Act,9  which  requires  that  the  rules  of  the 
Amex  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  its  issuers. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,i"  that  the 
proposed  rule  change,  as  amended  (File 
No.  SR-AMEX-2003-41)  be,  and  it 
hereby  is,  approved. 


>  15  U.S.C.  78s(b)(l). 
zi7CFR240.19b-4. 


'  In  Amendment  No.  1 .  which  replaced  the 
original  filing  in  its  entirety,  the  Amex  amended 
Section  146  of  the  Amex  Company  Guide  to 
eliminate  a  reference  to  the  multiple  listing  of 
closed-end  fiinds  by  a  single  sponsor  as  an  example 
of  a  situation  where  the  Amex  could  reduce  or 
waive  listing  fees  when  it  deems  that  such  action 
is  appropriate  to  achieve  an  equitable  result.  See 
letter  from  Geraldine  Brindisi,  Vice  President  and 
Corporate  Secretar>'.  Amex  to  Nancy  ).  Sanow. 
Assistant  Director.  Division  of  Market  Regulation, 
Commission,  dated  June  9,  2003. 

*  In  Amendment  No.  2,  the  Amex  amended 
Section  141  of  the  Amex  Company  Guide  to  clarify 
that  the  Amex  will  base  its  annual  fee  for  closed- 
end  funds  on  the  number  of  shares  outstanding  at 
the  end  of  the  calendar  year.  See  letter  from 
Michael  Cavalier.  Associate  General  Counsel,  Amex 
to  Nancy  J.  Sanow,  Assistant  Director,  Division  of 
Market  Regulation.  Commission,  dated  June  13, 
2003. 

=^  Securities  Exchange  Act  Release  No.  48074 
(June  23.  2003),  68  FR  38413. 

*  Telephone  conversation  between  Michael 
Cavalier,  Associate  General  Counsel,  Amex,  and 
Tim  Fox,  Attorney.  Division  of  Market  Regulation. 
Commission,  on  May  15,  2003. 

'  15  U.S.C.  78f. 

*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

9  15  U.S.C.  78fn))(5). 
'"  15  U.S.C.  78s(b)(2)- 
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For  the  Conimission.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretkry. 
[FR  Doc.  03-20380  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  8qiO-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  94-48290;  File  No.  SR-NSCC- 
2003-17]         j 

Self-Regulatory  Organizations; 
National  Seourities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Chang*  Relating  to  ttie  Imposition 
of  Fines 

August  5.  200: ;. 

Pursuant  t )  Section  19(b)(1)  of  the 
Securities  E>  change  Act  of  1934 
("Act"),'  not  ice  is  hereby  given  that  on 
July  2,  2003,  National  Securities 
Clearing  Cor  joration  ("NSCC")  filed 
with  the  Sec  irities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  ar  d  III  below,  which  items 
have  been  pi  epared  primarily  by  NSCC. 
The  Commis  sion  is  publishing  this 
notice  to  sol  cit  conunents  on  the  . 
proposed  ru  b  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  purpo  >e  of  the  proposed  rule 
change  is  to  nodify  NSCC  Rule  16  and 
Addendum  I '  to  impose  fines  upon 


$0-100,000 
$100,000-200 
Greater  than  3  200,000 


First 


Notes:  (1) 
warning  letter 
member. 

(2)  In  addition 
will  incur  intc  rest 


"  17  CFR  200j30-3(a){12). 

'  15  u.s.c.  7a  (b)(1) 

^  The  Commis  iion 
summaries  prep  ired 

'  Members  am 
payment  via  AC  -1 
transfer,  or  by  c(eck 


members  and  non-clearing  members 
utilizing  NSCC's  Commission 
SetUement  service  when  they  fail  to 
timely  pay  all  or  part  of  their  monthly 
commission  settlement  obligations  to 
NSCC. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in.  Item  FV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  these  statements. ^ 

(A)  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  piupose  of  the  proposed  rule 
change  is  to  modify  NSCC's  rules  to 
provide  that  fines  may  be  imposed  upon 
members  and  non-clearing  members 
utilizing  NSCC's  Commission 
Settlement  service  when  they  fail  to 
timely  pay  all  or  part  of  their  monthly 
commission  settlement  obligations  to 
NSCC. 

Under  NSCC  Rule  16  (Settlement  of 
Commissions).  NSCC  provides  a  service 
where  all  payments  of  commissions  due 
on  business  where  a  principal  is  given 
up  between  NSCC  members  and  non- 
clearing  members  may  be  settled  on  a 
monthly  basis.  Rule  16  provides  that  if 


a  member  or  non-clearing  member  is 
indebted  to  NSCC,  it  shall  pay  »  the 
amoimt  due  to  NSCC  on  or  before  the 
commission  bill  setdement  date  of  each 
month,  generally  the  15th,  as 
determined  by  NSCC.  NSCC  relies  upon 
the  timely  receipt  of  the  funds  from 
such  members  and  non-clearing 
members  in  order  to  pay  others  who  are 
owed  funds  as  a  result  of  using  the 
Commission  Settlement  service. 

NSCC  Rule  48  (Disciplinary 
Proceedings)  allows  NSCC  to  impose 
fines  upon  participants  for  any  error, 
delay,  or  other  conduct  that  is 
determined  to  be  detrimental  to  NSCC's 
operations.  Historically,  NSCC  has 
imposed  fines  upon  participants  for 
failure  to  timely  settle  end  of  day 
settlement  balances,  late  settlement 
acknowledgement,  and  for  late  payment 
of  clearing  fund  deposits.  In  2002,  NSCC 
commenced  fining  participants  for 
failure  to  timely  provide  requested 
financial  and  operational  information 
and  for  failure  to  timely  notify  NSCC  on 
an  ongoing  basis  of  certain  internal 
conditions  which  may  cause  NSCC  to 
reevaluate  the  participants  continued 
participation.'*  NSCC  now  intends  to 
commence  fining  members  and  non- 
clearing  members  for  failing  to  timely 
meet  their  obligations  to  NSCC  arising 
out  of  their  use  of  the  Commission 
Settlement  service. 

The  proposed  rule  change  also 
amends  NSCC  Addendum  P  (Fine 
Schedule)  to  reflect  the  addition  of  the 
fines.  The  proposed  fine  schedule  in 
NSCC  Addendum  P,  Section  5, 
Setdement  of  Commissions,  pursuant  to 
NSCC  Rule  16,5  is  as  follows: 


Net  debit 


OOO 


First 
occasion 


(1) 
(1) 
(1) 


Second 
occasion 


$100 
200 
300 


Third 
occasion 


$200 
300 
400 


Fourth 

occasion 

(or  greater) 


$300 
400 
500 


occasions  result  in  a 
to  the  Member/Non-clearing 


to  the  hne,  unpaid  eunounts 
charges  until  paid. 


In  additioi  i.  Rule  16  has  been 
modified  to  i  ;learly  state  that  failure  to 
timely  pay  a  1  or  part  of  a  monthly 
Commission  SetUement  balance  may 


result  in  the  imposition  of  a  fine  and 
may  subject  the  member  or  non-clearing 
member  to  action  by  NSCC  piusuant  to 
Rule  46  (Restriction  on  Access  to 
Services)  or  Rule  48  (Disciplinary 
Proceedings).  Participants  will  continue 
to  have  the  ability  to  contest  fines  as 
currendy  provided  for  within  NSCC's 
rules  and  procedures.^ 


The  proposed  rule  change  is 
consistent  with  Section  17A(b)(3){G)  of 
the  Act  ^  and  the  rules  and  regulations 
thereunder  because  it  will  allow  NSCC      j, 
to  impose  fines  upon  late  paying  users 
of  the  Commission  Setdement  service 
thereby  further  ensuring  that  NSCC  has 
the  ability  to  appropriately  discipline 
for  violations  of  its  ndes. 


has  modified  the  text  of  the 

by  NSCC. 
non-clearing  members  may  make 
wire  transfer.  Fed  Funds  wire 

made  payable  to  NSCC. 


*  Securities  Exchange  Act  Release  No.  46903 
(November  25,  2002).  67  FR  72012  (December  3, 
2002)  (order  approving  NSCC's  rule  change  to  fine 
members  who  fail  to  timely  provide  requested 
financial  or  operating  infermation  or  who  fail  to 
provide  other  changes  to  NSCC). 


^  Fines  to  be  levied  for  offenses  within  a  moving 
twelve-month  period  beginning  with  the  first 
occasion. 

6  See,  e.g..  NSCC  Rule  37  (Hearing  Procedures). 

'15  U.S.C.  77((j-l)(b)(3)(G). 


(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  biu-den  on 
competition. 

(C)  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  NSCC. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  will  take 
effect  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Acta  and  Rule  19b- 
4(f)(2)  9  thereunder  because  the 
proposed  rule  constitutes  a  due,  fee,  or 
other  charge.  At  any  time  within  sixty 
days  of  the  filing  of  such  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-NSCC-2003-17.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficientiy, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 


» 15  U.S.C.  78s(b)(3)(A)(ii). 
» 1 7  CFR  240. 19b-^(f)(2). 


provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Pubhc  Reference 
Section,  450  Fifdi  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
such  filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  NSCC.  All  submissions  should 
refer  to  File  No.  SR-NSCC-2003-17  and 
should  be  submitted  by  September  2, 
2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  03-20379  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATIGN 

[Declaration  of  Disaster  #3534] 
State  of  Ohio 

As  a  result  of  the  President's  major 
disaster  declaration  on  August  1,  2003, 
I  find  that  Mahoning,  Medina,  Portage, 
Summit,  and  Trumbxdl  Coxmties  in  the 
State  of  Ohio  constitute  a  disaster  area 
due  to  damages  caused  by  tornadoes, 
flooding,  severe  storms,  and  high  winds 
occurring  on  July  21,  2003.  and 
continuing.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  September  30.  2003,  and  for 
economic  injury  until  the  close  of 
business  on  May  3,  2004.  at  the  address 
listed  below  or  other  locally  announced 
locations:  U.S.  Small  Business 
Administration.  Disaster  Area  2  Office, 
One  Baltimore  Place.  Suite  300.  Atlanta. 
GA  30308.     ^ 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Ashland. 
Ashtabula.  Columbiana.  Cuyahoga, 
Geauga,  Lorain,  Stark,  and  Wayne  in  the 
State  of  Ohio;  and  Crawford.  Lawrence, 
and  Mercer  counties  in  the  State  of 
Pennsylvania. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 
Homeowners  with  credit  avail- 
able elsewhere  

5.625 

Homeowners     without     credit 
available  elsewhere 

2.812 

Businesses  with  credit  available 
elsewhere  

5.906 

>017  CFR  200.30-3(a)(12). 


Percent 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  

2.953 

Others  (including  non-profit  or- 
ganizations) with  credit  avail- 
able elsewhere  

5500 

For  Economic  Injury: 
Businesses  and  small  agricul- 
tural    cooperatives     without 
credit  available  elsewhere 

2.953 

The  number  assigned  to  this  disaster 
for  physical  damage  is  353411.  For 
economic  injury  the  number  is  9W6300 
for  Ohio;  and  9W6400  for  Peimsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  4,  2003. 
Herbert  L.  Mitchell. 

Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-2031.3  Filed  8-8-03;  8:45  ain) 

BILLING  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  ^f353^] 

State  of  Texas;  Amendment  0  3 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  August 
1.  2003.  the  above  numbered  declaration 
is  hereby  amended  to  include  Atascosa. 
McMuUen  and  Zavala  coimties  as 
disaster  areas  due  to  damages  caused  by 
Hurricane  Claudette  occurring  on  July 
15.  2003  and  continuing  through  July 
28,  2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Bexar.  Kinney,  Maverick  and  Webb  in 
the  State  of  Texas  may  be  filed  imtil  the 
specified  date  at  the  previously 
designated  location.  All  other  coimties 
contiguous  to  the  above  named  primary 
coimties  have  been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  16,  2003,  and  for  economic 
injury  the  deadline  is  April  19,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  August  4,  2003. 
Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-20312  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  802S-01-P 
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DEPARTMEI^  OF  STATE 

[Public  Notice  4438] 

Bureau  of  Efjonomic  and  Business 
Affairs;  Partfcipating  Countries 
(Hereinafter  Known  as  "Participants") 
Eligible  for  ThKle  in  Rough  Diamonds 
under  tt>e  Clean  Diamond  Trade  Act 
(Pub.  L  108-19)  and  Section  2  of 
Executive  Oitler  13312  of  July  29,  2003 

agency:  Department  of  State. 
action:  Notide. 


iccordance  with  Sections  3 
( ;iean  Diamond  Trade  Act 
108-19)  and  Section  2  of 
Order  13312  of  July  29,  2003, 
of  State  is  identifying  all 
eligible  for  trade  in 
ds  under  the  Act,  and 
respectii'e  Importing  and 
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"Act")  requii  3S 
the  importati  )n 
exportation 
any  rough  di 
source,  that 
through  the 
Certification 
Section  3(2) 
through  the 
Certification 
importation 
Participant  oi 
territory  of  a 
diamonds 
accordance 
in  regulation; 
President,  or 
system 

meet  substan  ially 
practices,  anc 
The  referenced 
contained  at 
Diamond  Codtrol 

Section  6(bj) 
President  to 
Register  a  list 
Importing  an 
Participants. 
Order  13312 
this  function 
Section  3(7) 
"Participant 
territory,  or 
integration 
Secretary  of 
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deten  lined 


one  or  more 
Participant 


INFORMATION:  Section  4 
IJ>iamond  Trade  Act  (the 
the  President  to  prohibit 
into,  and  the 
the  United  States  of 
4mond,  from  whatever 
not  been  controlled 
I<  imberley  Process 
scheme  (KPCS).  Under 
the  Act,  "controlled 
1<  imberley  Process 
scheme"  means  an 
om  the  territory  of  a 
exportation  to  the 
articipant  of  rough 
is  either  (i)  Carried  out  in 
ith  the  KPCS,  as  set  forth 
promulgated  by  the 
ii)  controlled  under  a 
by  the  President  to 
the  standards, 
procedures  of  the  KPCS. 
regulations  are 
1  CFR  part  592  ("Rough 

Regulations"), 
of  the  Act  requires  the 
publish  in  the  Federal 
of  all  Participants,  and  all 
Exporting  Authorities  of 
section  2  of  Executive 
of  July  29,  2003  delegates 
to  the  Secretary  of  State, 
the  Act  defines 
as  a  state,  customs 
r^ional  economic 
ai  ithority  identified  by  the 
J  tate.  Section  3(3)  of  the 
exporting  Authority"  as 
e  ntities  designated  by  a 
whose  territory  a 


(fl 


frim 


shipment  of  rough  diamonds  is  being 
exported  as  having  the  authority  to 
validate  a  Kimberley  Process  Certificate. 
Section  3(4)  of  the  Act  defines 
"Importing  Authority"  as  one  or  more 
entities  designated  by  a  Participant  into 
whose  territory  a  shipment  of  rough 
diamonds  is  imported  as  having  the 
authority  to  enforce  the  laws  and 
regulations  of  the  Participant  regarding 
imports,  including  the  verification  of 
the  Kimberley  Process  Certificate 
accompanying  the  shipment.  The  List  of 
Participants  will  be  updated 
periodiccdly  as  additional  entities  meet 
the  requirements  of  the  Act. 

Pursuant  to  Section  3  of  the  Clean 
Diamond  Trade  Act  (the  Act),  Section  2   ■ 
of  the  Executive  Order  13312  of  July  29, 
2003,  and  Delegation  of  Authority  No. 
245  (April  23,  2001),  I  hereby  identify 
the  following  entities  as  Participants 
under  section  6(b)  of  the  Act.  Included 
in  this  List  are  the  Importing  and 
Exporting  Authorities  for  Participants, 
as  provided  in  Section  6(b)  of  the  Act. 

List  of  Participants 

Algeria — Ministry  of  Energy  and  Mines. 
Angola — Ministry  of  Geology  and 

Mines. 
Armenia — Ministry  of  Trade  and 

Economic  Development. 
Australia — Export  Authority — 

Department  of  Industry,  Tourism 

and  Resources;  Importing 

Authority — Australian  Customs 

Service. 
Belarus — Department  of  Finance. 
Botswana — Ministry  of  Minerals,  Energy 

and  Water  Resources. 
Brazil — Ministry  of  Mines  and 

Metallurgy. 
Burkina  Faso — Importing  and  Exporting 

Authority  not  currently  available. 
Cameroon — Importing  and  Exporting 

Authority  not  currently  available. 
Canada — Natiual  Resources  Canada. 
Central  African  Republic — Ministry  of 

Energy  and  Mining. 
China — General  Administration  of 

Quality  Supervision,  Inspection  and 

Quarantine. 
Democratic  Republic  of  the  Congo — 

Ministry  of  Mines  and 

Hydrocarbons. 
Republic  of  the  Congo — Ministry  of 

Mines  and  Geology. 
Cyprus — Importing  and  Exporting 

Authority  not  ciurently  available. 
Czech  Republic — Ministry  of  Finance. 
European  Community — E)G/Extemal 

Relations/ A.  2. 
Gabon — Ministry  of  Mines,  Energy,  Oil 

and  Hydraulic  Resources. 
Ghana — Precious  Metals  Marketing 

Company,  Limited. 
Guinea — Ministry  of  Mines  and 

Geology. 


Guycuia — Geology  and  Mines 

Commission. 
Hungary — Ministry  of  Economy  and 

Transport. 
India — The  Gem  and  Jewellery  Export 

Promotion  Council. 
Israel — The  Diamond  Controller. 
Ivory  Coast — Ministry  of  Mines  and 

Energy. 
Japan — Ministry  of  Economy,  Trade  and 

Industry. 
Democratic  Peoples  Republic  of  Korea — 

Korea  Daesong  Trading 

Corporation. 
Republic  of  Korea — Ministry  of 

Commerce,  Industry  and  Enterprise. 
Laos — Ministry  of  Finance. 
Lebanon — Ministry  of  Economy  and 

Trade. 
Lesotho — Commissioner  of  Mines  and 

Geology. 
Malaysia — Ministry  of  Lntemational 

Trade  and  Industry. 
Mali — Department  of  Mines,  Energy  and 

Water. 
Malta — Importing  and  Exporting 

Authority  not  currently  available. 
Mauritius — Ministry  of  Commerce. 
Mexico — Importing  and  Exporting 

Authority  not  ciurently  available. 
Namibia — Ministry  of  Mines  and 

Energy. 
Norway — Ministry  of  Foreign  Affairs. 
Philippines — Importing  and  Exporting 

Authority  not  currently  available. 
Poland — Ministry  of  Economy,  Laboiu* 

and  Social  Policy. 
Russia — Gokhran,  Ministry  of  Finance. 
Sierra  Leone — Government  Gold  and 

Diamond  Office. 
Slovenia — Ministry  of  Finance. 
South  Afi-ica — South  African  Diamond 

Board. 
Sri  Lanka — National  Gem  and  Jewellery 

Authority. 
Swaziland — Geological  Svuveys  and 

Mines  Department. 
Switzerland — State  Secretariat  for 

Economic  Affairs. 
Taiwan — Bureau  of  Foreign  Trade. 
Tanzania — Commissioner  for  Minerals. 
Thailand — Ministry  of  Commerce. 
Togo — Ministry  of  Mines  and  Geology. 
Timisia — Ministry  of  Commerce. 
Tiukey — Importing  and  Exporting 

Authority  not  currently  available. 
Ukraine — State  Gemological  Centre  of 

Ukraine. 
United  Arab  Emirates — Dubai  Metals 

and  Commodities  Center. 
United  States  of  America — Importing 

Authority — ^The  United  States 

Bureau  of  Customs  and  Border 

Protection;  Exporting  Authority — 

The  Biu^au  of  the  Census. 
Venezuela — Ministry  of  Energy  and 

Mines. 
Vietnam — Ministry  of  Trade. 
Zimbabwe — Ministry  of  Mines  and 

Mining  Development. 
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This  notice  shall  be  published  in  the 
Federal  Register. 

Richard  L.  Armitage, 

Deputy  Secretary  of  State,  Department  of 
State. 

[FR  Doc.  03-20391.  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4710-07-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  the  Weeit  Ending  July  25, 2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2003-15787. 

Date  Filed:  July  25,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  315  PTC2  ME  0127 
dated  25  July  2003  rl-rl5;  Minutes— 
PTC2  ME  0128  dated  25  July  2003; 
Tables— PTC2  Fares  0046  dated  25  July 
2003;  Intended  effective  date:  1  January 
2004. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations, 
Federal  Register  Liaison. 
[FR  Doc.  03-20416  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  491&-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (formerly  Subpart  Q) 
during  the  Week  Ending  July  25,  2003 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  Subpart  B 
(formerly  Subpart  QJ  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-1 998-4330. 

Date  Filed:  July  23,  2003. 


Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  l-S,  2003. 

Description:  Amendment  of  Air  Tahiti 
Nui,  piusuant  to  49  U.S.C.  Section 
41302, 14  CFR  211.20  and  subpart  B, 
requesting  that  its  application  for  an 
initial  foreign  air  carrier  permit  be 
expanded  to  operate  scheduled 
international  air  transportation,  on  inter 
alia.  Route  4,  which  allows  operation  of 
service  from  points  behind  French 
Polynesia  via  French  Polynesia  and 
intermediate  points  to  a  point  or  points 
in  the  United  States  and  beyond. 

Docket  Number:  OST-2001-10529. 

Date  Filed:  July  23,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  13,  2003. 

Description:  Application  of  Arizcwia 
Express  Airlines  Inc.,  requesting  a 
waiver  from  the  45-Day  filing 
requirement  for  renewal  of  its  commuter 
authority. 

Docket  Number:  OST-2002-12683. 

Date  Filed:  July  24,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  14,  2003. 

Description:  Application  of  Evergreen 
International  Airlines,  Inc.,  requesting 
the  start-up  period  for  its  experimental 
certificate  of  public  convenience  and 
necessity  for  Route  816  be  extended 
through  September  23,  2003. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations, 
Federal  Register  Liaison . 
[FR  Doc.  03-2041 7  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  20-27F, 
Certification  and  Operation  of 
Amateur-Built  Aircraft 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  proposed  Advisory 
Circular  (AC)  20-2  7F,  Certification  and 
Operation  of  Amateur-Built  Aircraft  for 
review  and  comment. 

The  proposed  AC  is  written  in  plain 
language  in  an  effort  to  keep  this 
guidance  simple  and  easy  to 
understand.  No  guidance  material 
changed  during  the  rewrite  of  this 
document. 

DATES:  Comments  submitted  must 
identify  the  proposed  AC  20-27F  and  be 
received  by  September  5,  2003. 


ADDRESSES:  Copies  of  the  proposed  AC 
20-2  7F  can  be  obtained  from  and 
comments  may  be  retiuned  to  the 
following:  Federal  Aviation 
Administration,  Production  and 
Airworthiness  Division,  AIR-200,  Room 
815,  800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rodney  Watson,  Airworthiness 
Certification  Branch,  AIR-220, 
Production  and  Airworthiness  Division, 
Room  815,  Aircraft  Certification  Service, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  (202)  267-8361. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  AC  20-2  7F  provides 
information  and  guidance  on  the    " 
fabrication  and  assembly,  airworthiness 
certification,  and  operation  of  amateur- 
built  aircraft  of  all  types;  explains  the 
amount  of  fabrication  and  assembly  the 
builder  must  accomplish  for  the  aircraft 
to  be  eligible  for  amateur-built 
certification:  and  describes  the  role  of 
the  FAA  in  the  certification  process. 

Interested  persons  are  invittfd  to 
comment  on  the  proposed  AC  20-2  7F 
listed  in  this  notice  by  submitting  such- 
written  data,  views,  or  arguments  as 
they  desire  to  the  aforementioned 
specified  address.  All  comments 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director,  Aircraft 
Certification  Service,  before  issuing  the 
final  AC. 

Comments  received  on  the  proposed 
AC  20-2 7F  may  be  examined  before  and 
after  the  comment  closing  date  in  Room 
815,  FAA  headquarters  building  (FOB- 
lOA),  800  Independence  Avenue,  SW., 
Washington,  DC  20591,  between  8:30 
a.m.  and  4:30  a.m. 

Issued  in  Washington,  DC  on  August  1. 
2003. 

Frank  P.  Paskiewicz, 

Manager.  Production  and  Airworthiness     - 
Division.  AIR-200. 

[FR  Doc.  03-20409  Filed  8-6-03;  8:45  am) 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
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U.S.C.  3501  1 1  seq.),  this  notice 
announces  tl  at  the  Information 
Collection  Re  quest  (ICR)  abstracted 
below  has  be  jn  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
approval  of  a  new  information 
collection  ad  ivity.  The  ICR  describes 
the  natiu-e  of  the  information  collection 
and  the  expeited  burden.  A  Notice  of 
Proposed  Rujemaking  was  published  in 
the  Federal  Register  on  September  27, 
2002,  pages  e|l238-€1240.  Over  3,700 
public  comm  jnts  were  received  in 
response  to  tJ  le  publication,  the 
response  to  v  hich  is  included  in  the 
preamble  of  t  le  final  rule. 
DATES:  Comn  ents  must  be  submitted  on 
or  before  Sep  ember  10,  2003.  A 
comment  to  ( )MB  is  most  effective  if 
OMB  receive! ;  it  within  30  days  of 
publication. 

FOR  FURTHER  NFORMATION  CONTACT:  Jerry 

Street  on  (20;  )  267-9895. 
SUPPLEMENTA  )Y  INFORMATION: 

Federal  Avia  ion  Administration  (FAA) 

Title:  Repo  ts  by  Carriers  on  Incidents 
Involving  An  mals  During  Air 
Transport. 

Type  of  Ret  uest:  New  Collection. 

OMB  Conti  3/  Number:  2120-xxxx. 

Form(s):  Hi  A. 

Affected  Pi  ulic:  A  total  of  30 
transport  air  ( larriers. 

Abstract:  C  ingress  mandated  this  rule 
as  part  of  Pub  lie  Law  106-810,  to 
require  air  ca  Tiers  to  track  and  report 
incidents  of  1  )ss,  injury,  or  death  of  a 
pet  dimng  trj  nsport.  The  information 
gathered  and  reported  by  the  air  carriers 
will  provide  1  he  public  with  valuable 
information  \  rhen  choosing  an  air 
carrier  to  use  when  traveling  with  a  pet. 
Air  carriers  tl  at  transport  pets  will  be 
the  respondents. 

Estimated  i  innual  Burden  Hours:  An 
estimated  36(  hours  annually. 
ADDRESSES:  S  snd  comments  to  the 
Office  of  Info  mation  and  RegiJatory 
Affairs,  Office  i  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  )C  20503.  Attention  FAA 
Desk  Officer.  Comments  are  invited  on: 
Whether  the  |  )roposed  collection  of 
information  i ;  necessary  for  the  proper 
performance  )f  the  functions  of  the 
Department,  i  ncluding  whether  the 
information  vrill  have  practical  utility; 
the  accuracy  )f  the  Department's 
estimates  of  t  le  burden  of  the  proposed 
information  aollection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  t  >  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  c  n  respondents,  including 
the  use  of  aut  smated  collection 
techniques  oij  other  forms  of  information 
technology. 


Issued  in  Washington,  DC,  on  August  5, 
2003. 

Judith  D.  Street, 

FAA  Information  Collection  Clearance 
Officer,  Standards  and  Information  Division, 
APF-100. 

(FR  Doc.  03-20410  Filed  8-B-03;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collections 
and  the  expected  biuden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collections  of  information  was 
published  on  April  17,  2003  on  page 
19066. 

DATES:  Comments  must  be  submitted  on 
or  before  September  10,  2003.  A 
comment  to  OMB  is  most  effective  if 
OMB  receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Aviation  Research  Grants 
Program. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0559. 

Form(s):  FAA  Forms  9550-1,  9550-2, 
9550-3,  9550-5,  SF-5,  SF-269,  SF-270, 
SF-272,  SF-LLL. 

Affected  Public:  A  total  of  100  Grant 
Applicants. 

Abstract:  The  FAA  Aviation  Research 
and  Development  Grants  Program 
establishes  imiform  policies  and 
procedures  for  the  award  and 
administration  of  research  grants  to 
colleges,  universities,  not  for  profit 
organizations,  and  profit  organizations 
for  seciuity  research.  This  program 
implements  OMB  Circular  A-110, 
Public  Law  101-508  sections  9205  and 
9208  and  Public  Law  101-604,  section 
107(d). 


Estimated  Annual  Burden  Hours:  An 
estimated  1,400  hours  annually. 

Title:  Laser  Operations  in  the 
Navigable  Airspace  (Advisory  Circular 
(AC),  Outdoor  Laser  Operations) 

Type  of  Request:  Extension  of  a 
currently  approved  collection 

OMB  Control  Number:  2120-0662. 

Affected  Public:  A  total  of  20 
operators  of  laser  emissions. 

Abstract:  The  FAA  requires  the 
information  in  the  interest  of  aviation 
safety  to  protect  aircraft  operations  from 
the  potential  hazardous  effect  of  laser 
emissions.  The  information  collected  is 
reviewed  for  its  impact  on  aviation  in 
the  vicinity  of  the  laser  activity.  Upon 
completion  of  the  review  of  the 
information,  the  FAA  issues  a  letter  of 
determination  to  the  respondent  in 
regard  of  their  request. 

Estimated  Annual  Burden  Hours:  An 
estimated  2,200  hoiu's  annually. 

ADDRESS:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  cind 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer.  Comments  are  invited  on: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
the  accuracy  of  the  Department's 
estimates  of  the  burden  of  the  proposed 
information  collection;  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

Issued  in  Wasiiington,  DC,  on  August  4, 
2003. 

Judith  D.  Street, 

FAA  Information  Collection  Clearance 

Officer,  Standards  and  Information  Division, 

APF-JOO.- 

[FR  Doc.  03-20412  Filed  8-8-03;  8:45  am]     ' 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Request  Renewal 
From  the  Office  of  Management  and 
Budget  (OMB)  of  Six  Current  Public 
Collections  of  information 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
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3501  et  seq.),  the  FAA  invites  public 
comment  on  six  currently  approved 
pubic  information  collections  which 
will  be  submitted  to  OMB  for  renewal. 
DATES:  Comments  must  be  received  on 
or  before  October  10,  2003. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100,  800  Independence  Ave.,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Street  at  the  above  address  or  on 
(202)  267-9895. 

SUPPLEMENTARY  INFORMATION:  In 
;  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  imless  it  displays  a 
currently  valid  OMB  control  number. 
Therefore,  the  FAA  solicits  comments 
on  the  following  ciuxent  collections  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  acciuacy 
of  the  agency's  estimate  of  the  burden, 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  biuden  of 
the  collection  in  preparation  for 
submission  to  renew  the  clearances  of 
the  following  information  collections. 

1.  2120-0021:  Certification,  Pilots  and 
Flight  Instructors.  14  CFR  61  prescribes 
certification  requirements  for  pilots, 
flight  instructors,  and  ground 
instructors.  The  information  collected  is 
used  to  determine  the  applicant's 
compliance  with  the  certification 
requirements  and  eligibility.  The 
current  estimated  annual  reporting 
burden  is  252,100  hours. 

2.  2120-0036:  Notice  of  Landing  Area 
Proposal.  14  CFR  part  157  requires  that 
each  person  who  intends  to  construct, 
activate,  deactivate,  or  change  the  status 
of  an  airport,  runway,  or  taxiway,  must 
notify  the  FAA.  The  collected 
information  is  used  to  determine  the 
effect  the  proposed  action  would  have 
on  existing  airports  and  on  the  safe  and 
efficient  use  of  the  airspace,  the  traffic 
patterns  of  other  airports,  the  existing 
airport  structtue  and  projected  FAA 
programs.  The  ciuxent  estimated  annual 
reporting  burden  is  2,901  hoius. 

3.  2120-0085:  Certification  and 
Operations:  Federal  Aviation 
Regulations  part  125.  Peirt  A  of  Subtitle 
Vn  of  the  Revised  Title  49  U.S.C, 
authorizes  the  issuance  of  regulations 
governing  the  use  of  navigable  airspace. 
14  CFR  part  125  prescribes  requirements 
for  leased  aircraft.  Aviation  Service 
Firms,  and  Air  Travel  Clubs.  The 
information  collected  by  the  agency  is 


used  to  determine  the  applicant's 
eligibility  for  certification  in  these  areas. 
The  ciuxent  estimated  annual  reporting 
burden  is  29,445  hours. 

4.  2120-0607:  Pilot  Records 
Improvement  Act  of  1996.  Title  49 
U.S.C.  44936(f)  mandates  that  airlines 
obtain  safety  records  of  prospective 
employees  from  the  Federal  Aviation 
Administration  and  from  previous 
employers.  The  information  collected  is 
used  to  determine  the  eligibility  of 
applicants  for  employment.  The  current 
estimated  annual  reporting  burden  is 
101,708  hours. 

5.  2120-0620:  Special  Federal 
Aviation  Regulation  No.  71.  Special 
Federal  Aviation  Regulation  (SFAR)  No. 
71  applies  to  air  tour  operators  in 
Hawaii.  SFAR  requires  that  parts  121 
and  135  air  tour  operators  verbally  brief 
their  passengers  on  safety,  particularly 
related  to  overwater  operations  before 
each  air  tour  flight.  The  current 
estimated  annual  reporting  burden  is 
6,667  hours. 

6.  2120-0666:  Noise  Levels  for  U.S. 
Certified  and  Foreign  Aircraft; 
Estimated  Airplane  Noise  Levels  in  A- 
Weighted  Decibels.  The  FAA  published 
Advisory  Circular  (AC)  36-lG,  "Noise 
Levels  for  U.S.  Certificated  and  Foreign 
Aircraft"  in  August  1997,  and  AC36-3G, 
"Estimated  Airplane  Noise  Levels  in  A- 
Weighted  Decibels"  in  April  1996. 
AC36-1G  contains  a  list  of  aircraft  noise 
certification  levels.  AC36-3G  contains  a 
list  of  estimated  airplane  noise  levels  in 
A-weighted  decibels  (dHA).  The  FAA 
collects  data  from  aircraft  manufacturers 
(or  modifiers)  to  verify  or  supplement 
data  that  resides  within  the  FAA  for  use 
in  updating  and  publishing  the  two 
AGs.  The  current  estimated  annual 
reporting  burden  is  875  hours. 

Issued  in  Washington,  DC,  on  July  31, 
2003. 

Judith  D.  Street, 

FAA  Information  Collection  Clearance 
Officer,  APF-100. 

[FR  Doc.  03-20413  Filed  8-8-03;  8:45  am] 
BILLING  CODE  4910-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review;  Martin  County 
Airport/Witham  Field,  Stuart,  FL 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  aimounces  its 


determination  that  the  noise  exposure 
maps  submitted  by  the  Martin  County 
Board  of  Commissioners  for  Martin 
County  AirportAVitham  Field  under  the 
provisions  of  Title  I  of  the  Aviation 
Safety  and  Noise  Abatement  Act  of  1979 
(Pub.  L.  96-193)  and  14  CFR  part  150 
are  in  compliance  with  applicable 
requirements.  The  FAA  also  announces 
that  it  is  reviewing  a  proposed  noise 
compatibility  program  that  was 
submitted  for  Martin  County  Airport/ 
Witham  Field  under  Part  150  in 
conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
January  30,  2004. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  July  30,  2003. 
The  public  comment  period  ends 
September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  L.  Baskin,  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office,  5950  Hazeltine  National 
Dr.,  Suite  400,  Orlando  Florida  32822, 
(407)  812-6331,  Extension  30. 
Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  INFORMATION:  This 
notice  aimounces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Martin  County  Airport/Witham  Field 
are  in  compliance  with  applicable 
requirements  of  part  150,  effective  July 
30,  2003.  Further,  FAA  is  reviewing  a 
proposed  noise  compatibility  program 
for  that  airport  which  will  be  approved 
or  disapproved  on  or  before  January  30, 
2004.  This  notice  also  announces  the 
availability  of  this  program  for  public 
review  and  comment. 

Under  Section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Regulations  (FAR)  Part  150, 
promulgated  pursuant  to  Title  I  of  the 
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Act,  may  subi  ait  a  noise  compatibility 
program  for  F  AA  approval  which  sets 
forth  the  mea:  ures  the  operator  has 
taken  or  propi  >ses  for  the  reduction  of 
existing  noncpmpatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  no;  icompatible  uses. 

The  Martin  Coimty  Board  of 
Commissione  's  submitted  to  the  FAA 
on  May  23,  2C03  noise  exposure  maps, 
descriptions  a  nd  other  documentation 
which  were  p  -oduced  during  the  Martin 
County  Airpo  1/Witham  Field  FAR  Part 
150  Noise  Stu  dy  conducted  between 
July  10,  2000  knd  May  23,  2003.  It  was 
requested  thai  the  fAa  review  this 
material  as  thi  i  noise  exposure  maps,  as 
described  in  5  ection  103(a)(1)  of  the 
Act,  and  that  I  he  noise  mitigation 
measures,  to  te  implemented  jointly  by 
the  airport  ani  1  surrounding 
communities,  be  approved  as  a  noise 
compatibility  program  under  Section 
104(b)  of  the  J  .ct. 

The  FAA  hj  s  completed  its  review  of 
the  noise  expc  sure  map  and  related 
descriptions  s  ibmitted  by  Martin 
County  Board  of  Commissioners.  The 
specific  maps  under  consideration  are 
"2002  Noise  I  xposure  Map  (NEM)"  and 
"2007  Noise  E  xposvu-e  Map  (NEM)"  in 
the  submissio  i.  The  FAA  has 
determined  thpt  these  maps  for  Martin 
County  Airpott/Witham  Field  are  in 
compliance  w  ith  applicable 
requirements.  This  determination  is 
effective  on  Ju  ly  30,  2003.  FAA's 
determination  on  the  airport  operator's 
noise  exposur ;  maps  is  limited  to  a 
finding  that  tt  e  maps  were  developed  in 
accordance  wjth  the  procedures 
contained  in  Appendix  A  of  FAR  Part 
150.  Such  detormination  does  not 
constitute  app  roval  of  the  applicant's 
data,  informal  on  or  plans,  or  a 
commitment  tt)  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

It  questions  arise  concerning  the 
precise  relatiopship  of  specific 
properties  to  ijoise  exposure  contours 
depicted  on  a  poise  exposure  map 
submitted  under  Section  103  of  the  Act, 
it  should  be  npted  that  the  FAA  is  not 
involved  in  a^y  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  tq  the  depicted  noise 
contours,  or  iii  interpreting  the  noise 
exposure  map)6  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  $ection  107  of  the  Act. 
These  functio^  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government,  "^ese  local  responsibilities 
are  not  changed  in  any  way  under  Part 
150  or  through  FAA's  review  of  noise 
exposure  map^.  Therefore,  the 


responsibility  for  the  detailed 
overlaying  of  noise  exposure  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  Section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
under  Section  150.21  of  FAR  Part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Martin 
County  Airport/ Withai]^  Field,  also 
effective  on  July  30,  2003.  Preliminary 
review  of  the  submitted  material 
indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximum  of  180  days,  will  be 
completed  on  or  before  January  30, 
2003. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
biu'den  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtcuning  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Dr.,  Suite  400, 
Orlando,  Florida  32822. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando,  Florida,  July  30,  2003. 
W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office. 
(FR  Doc.  03-20414  Filed  8-8-03;  8:45  ami 
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DEPARTMEffT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Notice  of  RTCA  Special 
Committee  198  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground  Commimication 
System  (NEXCOM). 

DATES:  The  meeting  will  be  held  on 
September  25,  2003,  starting  at  9  a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  1828  L  Street,  Suite  805, 
Washington,  DC,  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC,  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
198  meeting.  The  agenda  will  include: 

•  September  25: 

•  Sign  in  and  Introductions. 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Agenda  and  Minutes  of  Previous 
Meeting. 

•  Review  of  June  Program 
Management  Committee  (PMC) 
Input  to  the  National  Airspace 
Systems  (NAS). 

•  Closing  Plenary  Session  (Date  and 
Place  of  Next  Meeting). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  1, 
2003. 
Robert  Zoldos, 

FAA  Systems  Engineers,  RTCA  Advisory 

Committee. 

(FR  Doc.  03-20415  Filed  8-8-03;  8:45  am] 
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DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  Of  Passenger  Facility  Charge 
(PFC)  Approvals  and  Disapprovals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Monthly  Notice  of  PFC 
Approvals  and  Disapprovals.  In  June 
2003,  there  were  eight  applications 
approved.  Additionally,  18  approved 
amendments  to  previously  approved 
applications  are  listed. 

SUMMARY:  The  FAA  publishes  a  monthly 
notice,  as  appropriate,  of  PFC  approvals 
and  disapprovals  under  the  provisions 
of  the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  part  158).  This  notice  is  published 
pursuant  to  paragraph  d  of  section 
158.29. 

PFC  Applications  Approved 

Public  Agency:  Wood  County  Airport 
Authority,  Parkersburg,  West  Virginia. 

Application  Number:  03-02-C-OO- 
PKB. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $286,543. 

Earliest  Charge  Effective  Date:  August 
1,  2003. 

Estimated  Charge  Expiration  Date: 
February  1,  2009. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's: 

Classes  of  Air  Carriers  not  Required  to 
Collect  PFC's: 

(1)  All  air  carriers  operating  under 
Part  135;  (2)  all  air  carriers  operating 
under  Part  91;  (3)  any  unscheduled 
carriers  operating  under  Part  121. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accovmts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Wood 
County  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level: 

Terminal  improvements. 
Airfield  drainage  improvements. 
Aircraft  parking  apron  rehabilitation. 
Master  plan  update. 
Purchase  snow  removal  equipment.. 
Terminal/security  improvements. 
Rehabilitate  runway  3/21. 

Decision  Date:  June  2,  2003. 

For  Further  Information  Contact: 
Matthew  DiGiulian,  Beckley  Airports 
Field  Office,  (304)  252-6216. 


Public  Agency:  Lehigh-Northampton 
Airport  Authority,  Allentown, 
Pennsylvania. 

Application  Number:  03-06-C-OO- 
ABE. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/;  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $3,135,365. 

Earliest  Charge  Effective  Date: 
September  1,  2003. 

Estimated  Charge  Expiration  Date: 
Iflarch  1,  2005. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  Air  taxi/commercial 
operators. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Lehigh 
Valley  International  Airport. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level: 

Loading  bridges — post  concourse. 
Loading  bridges — regional  jet 

modifications. 
Design  and  construct  airfield  electrical 

vault. 
Design  and  construct  aircraft  rescue  and 

firefighting  facility. 
Airfield  security  perimeter  fencing. 
Runway  protection  zone  land 

acquisition,  runway  24,  and  land 

acquisition  in  transitional  surface. 
Noise  mitigation — sound  insulation 

((phase  II). 
Land  acquisition,  runway  6-24  noise. 
Design  and  construct  air  cargo  apron — 

phase  II. 
Noise  mitigation — sound  insulation. 
Taxiway  A  rehabilitation. 
General  aviation  apron. 

Decision  Date:  June  6,  2003. 

For  Further  Information  Contact;  Lori 
Ledebohm,  Harrisburg  Airports  District 
Office,  (717)  730-2835. 

Public  Agency:  Salt  Lake  City 
Department  of  Airports,  Salt  Lake  City, 
Utah. 

Application  Number:  03-06-C-OO- 
SLC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Leve/:  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $39,756,400. 

Earliest  Charge  Effective  Date: 
February  1,  2003. 

Estimated  Charge  Expiration  Date: 
June  1,  2004. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's;  Air  taxi/commercial 
operators  filing  FAA  Form  1800-31. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 


agency's  application,  the  FAA  has 
determined  that  the  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  aimual  enplanements  at  Salt  Lake 
City  International  Airport  (SLC). 

Brief  Description  of  Projects  Approved 
for  Collection  at  SLC  and  Use  at  SLC  at 
a  $4.50  PFC  Level: 
Concourse  A  apron  expansion. 
Concourse  A  apron  expansion. 
Concourse  A  apron  reconstruction, 

phase  I. 
Concourse  A  apron  reconstruction, 

phase  n. 
Deicing  lagoon  upgrade. 
Security  identification  display  area 

perimeter  patrol  road,  phase  I.         > 
Security  identification  display  area 

perimeter  patrol  road,  phase  0. 
Taxiway  H  reconstruction  H10-H12. 
Taxiway  H  reconstruction  H7-H10. 
Terminal  unit  2  checked  baggage  and 

screening  checkpoint  queuing 

modifications. 
Concourse  E  SkyWest  interim  facility. 
Land  acquisition  for  approach 

protection  and  noise  compatibility, 

phase  i. 
Terminal  roadway  security 

improvements,  phase  II. 
Taxiway  H  pavement  reconstruction 

H2-H4. 
Runway  16L/34R  overlay. 
North  support  timnel  road 

rehabilitation. 
Taxiway  P  extension. 
Blast  analysis  study. 
Security  detection  equipment 

modifications. 
Security  gate  modifications. 

Brief  Description  of  Project  Partially 
Approved  for  Collection  at  SLC  and  Use 
at  SLC  at  a  $4.50  PFC  Level: 
Maintenance  equipment  (snow  removal 

equipment  and  aircraft  rescue  and 

firefighting  equipment). 

Determination:  Six  proposed  vehicles 
did  not  meet  eligibility  requirements 
and  were  disapproved.  One  aircraft 
rescue  and  firefighting  vehicle  exceeded 
the  minimum  size  of  equipment 
required.  A  smaller  size  vehicle, 
meeting  minimum  requirements  was 
approved  in  its  place. 

Brief  Description  of  Projects  Approved 
for  Collection  at  SLC  and  Use  at  SLC  at 
A  $3.00  PFC  Level: 
Airport  layout  plan/enviroimiental 

update,  phase  I. 
Electronic  visual  information  display 

system  installation. 
East  apron  rehabilitation,  phase  n. 
East  apron  rehabilitation,  phase  III. 
Surface  condition  analyzer  upgrade. 
Mechanical  plant  security  upgrades. 
Unattended  baggage  storage  area. 
Terminal  One  bag  carousel 

modifications. 
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Terminal  ace  }ss  road  reconfiguration. 

Brief  Desci  iption  of  Project  Approved 
for  CoIIectiot  at  SLC  and  Use  at  Salt 
Lake  Airport  U  at  a  $3.00  PFC  Level: 
Airport  II  rur  way  overlay. 

Brief  Desci  Iption  of  Project  Approved 
for  Collectioi  at  SLC  and  Use  at  Tooele 
Valley  Aiq30i  t  at  a  $3.00  PFC  Level: 
Runway  16/3*  widening  and  extension. 

Brief  Desci  ption  of  Disapproved 
Project: 
East  side  oil/  vater  separator. 

Determinai  ion:  The  FAA  has 
determined  t  lat  the  project  does  not 
meet  any  of  t  le  objectives  of  section 
158.15(a).  Th;  public  agency  did  not 
provide  docu  mentation  regarding 
project  justifi  :ation,  nor  did  it 
demonstrate  i  :ompliance  with  Advisory 
Circular  150/  )320-15  for  water  quality 
equipment. 

Decision  D  \te:  June  11.  2003. 

For  Furthei  Information  Contact: 
Christopher  J  Schaffer,  Denver  Airports 
District  Office.  (303)  342-1258. 

Public  Age,  icy:  City  of  Roswell,  New 
Mexico. 

Applicatioi  i  Number:  03-02-C-OO- 
ROW. 

Applicatioi  i  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Level:  S4. 50 

Total  PFC  i  \evenue  Approved  in  this 
Decision;  $131,082. 

Eariiest  Ch  irge  Effective  Date: 
February  1,  2  )04. 

Estimated  ( Charge  Expiration  Date: 
May  1.2006. 

Classes  of  j  jr  Carriers  not  Required  to 
Collect  PFC's  None. 

Brief  Descr  ption  of  Projects  Approved 
for  Collection  and  Use: 
Reconstruct  rinway  17/35. 
PFC  applicati  an  and  administrative  fees. 

Brief  Descr  ption  of  Withdrawn 
Projects: 
Aircraft  resci^  and  firefighting  access 

roads. 
Airfield  safet  '  improvements. 
Install  precisi  on  approach  path 

indicator/ri  inway  end  identifier  lights 

for  runway  ;  3  and  17/35. 
Replace  runw  ay  17/35  shoulders. 

Determinai  ion:  These  projects  were 
withdrawn  b]  the  public  agency  before 
the  FAA's  dei  ;ision  was  issued. 

Decision  Di  \te:  June  12.  2003. 

For  Furthei  Information  Contact:  G. 
Thomas  Wad^  s.  Southwest  Region 
Airports  Division,  (817)  222-5613. 


Public  Agency:  Delta  County, 
Escanaba,  Michigan. 

Application  Number:  03-07-C-OO- 
ESC. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Levei;  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $40,000. 

Earliest  Charge  Effective  Date:  March 
1,  2004. 

Estimated  Charge  Expiration  Date: 
January  1.  2006. 

Classes  of  Air  Carriers  not  Required  Tb 
Collect  PFC's:  (1)  Air  taxis;  (2)  charters. 

Determination:  Approved.  Based  on 
information  contained  in  the  public 
agency's  application,  the  FAA  has 
determined  that  each  proposed  class 
accounts  for  less  than  1  percent  of  the 
total  annual  enplanements  at  Delta 
County  Airport. 

Brief  Description  of  Project  Approved 
for  Collection  and  Use  at  a  $4.50  PFC 
Level: 

Expand  terminal  parking  lot. 
Relocate  airport' access  road. 

Brief  Description  of  Project  Approved 
for  Use  at  a  $3.00  PFC  Level: 
Constryct  runwav  safety  area  for  runway 

9. 

Decision  Date:  June  25.  2003. 

For  Further  Information  Contact: 
Arlene  B.  Draper.  Detroit  Airports 
District  Office.  (734)  487-7282. 

Public  Agency:  Port  of  Port  Angeles, 
Washington. 

Application  Number:  03-06-C-OO- 
CLM. 

Application  Tvpe:  Impose  and  use  a 
PFC. 

PFC  Level:  $3.00. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $313,484. 

Earliest  Charge  Effective  Date: 
October  1,2003. 

Estimated  Charge  Expiration  Date: 
June  1,  2008. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 
Drainage  system  construction. 
General  aviation  site  development. 
Obstruction  removal. 
Taxiway  restriping  and  reflector 

installation. 
Runway  26  safety  area  improvement. 

Decision  Date:  June  27.  2003. 

For  Further  Information  Contact: 
Suzanne  Lee-Pang,  Seattle  Airports 
District  Office,  (425)  227-2654. 


Public  Agency:  County  of  Marquette, 
Gwinn,  Michigan. 

Application  Number:  03-07-C-OO- 
SAW. 

Application  Type:  Impose  and  use  a 
PFC. 

PFC  Level:  $4.50. 

Total  PFC  Revenue  Approved  in  this 
Decision:  $545,520. 

Earliest  Charge  Effective  Date:  June  1 , 
2004. 

Estimated  Charge  Expiration  Date: 
March  1,  2006. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  None. 

Brief  Description  of  Projects  Approved 
for  Collection  and  Use: 

Construct  automatic  weather 

observation  system.  ■<■ 

Furnish  and  install  an  instrument 

landing  system. 
Fiunish  and  install  a  beacon. 
Furnish  and  install  precision  approach 

path  indicator  and  runway  end 

identifier  lights. 
Taxiway  shoulder  repair. 
PFC  audit  fees. 
Provide  new  aircraft  rescue  and 

firefighting  vehicle  and  snow  removal 

equipment  building. 
Snow  removal  equipment. 

Decision  Date:  June  30.  2003. 

For  Further  Information  Contact: 
Arlene  B.  Draper,  Detroit  Airports  , 
District  Office.  (734)  229-2929. 

Public  Agency:  County  of  Milwaukee, 
Wisconsin. 

Application  Number:  03-08-U-OO- 
MKE. 

Application  Type:  Use  PFC  revenue. 

PFC  Leve/;  $3.00. 

Total  PFC  Revenue  to  be  Used  in  this 
Decision:  $74,714,258. 

Charge  Effective  Date:  May  1,  2004. 

Estimated  Charge  Expiration  Date: 
December  1.  2011. 

Class  of  Air  Carriers  not  Required  to 
Collect  PFC's:  No  change  from  previous 
decision. 

Brief  Description  of  Project  Approved 
for  Use: 

C  concourse  stem  and  6-gate  expansion. 

Decision  Date:  June  30.  2003. 

For  Further  Information  Contact: 
Sandra  E.  DePottey,  Minneapolis 
Airports  District  Office,  (612)  713-4363. 

Amendments  to  PFC  approvals 
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Amendment  No. 
city,  state 


01-02-C-01-HRL  Hariingen,  TX 

93-01 -C-01 -LAX  Los  Angeles.  CA. 
96-02-U-01-LAX  Los  Angeles.  CA. 

93-01-1-02-ONT  Ontario,  CA 

95-02-U-01-ONT  Ontario,  CA 

01-02-C-02-SDF  Louisville,  KY 

01-02-C-01-BJI  Bemidji,  MN 

01-04-C-01-DAY  Dayton.  OH 

02-05-C-O1-MSY  New  Orieans,  LA. 

97-02-C-02-TYR  Tyler,  TX 

93-01 -C-14-ORD  Chicago,  IL 

95-03-C-06-ORD  Chicago,  IL 

96-05-C-08-ORD  Chicago,  IL 

92-01-C-06-DTW  Detroit,  Ml 

96-02-U-01-DTW  Detroit,  Ml 

97-03-C-03-DTW  Detroit,  Ml 

96-05-C-01-SMF  Sacramento,  CA. 
00-06-C-01-SMF  Sacramento,  CA. 


Amendment 
approved  date 


Original  approved 
net  PFC  revenue 


05/27/03 
06/02/03 
06/02/03 
06/02/03 
06/02/03 
06/02/03 
06/10/03 
06/10/03 
06/12/03 
06/13/03 
06/19/03 
06/19/03 
06/19/03 
06/20/03 
06/20/03 
06/20/03 
06/25/03 
06/25/03 


'  Amended  approved 
I     net  PFC  revenue 


$5,032,330 

$116,109,000 

NA 

33,148,439 

NA 

15,789,940 

201,952 

64,544,267 

148.665,172 

1.166,292 

1,145,473,994 

NA 

467,714,130 

1,604,483,000 

NA 

54,967,000 

62,823,190 

115,700,000 


$6 
$116 

27 

10 

63 

135 

1 

1,155, 

467 
2,198, 

54, 

48, 

115, 


,025,961 
,370,846 

NA 
,333,931 

NA 
,732,140 
416,452 
946,085 
190,660 
046,577 
421,243 

NA' 
,714.130 
215,360 

NA 
967,000 
223,407 
700,000 


Original  esti- 
mated charge 
exp.  date 


02/01/06 
01/01/96 
01/01/96 
12/01/96 
12/01/96 
04/01/18 
10/01/03 
12/01/13 
04/01/05 
01/01/03 
12/01/05 
12/01/05 
04/01/08 
05/01/18 
05/01/18 
10/01/29 
08/01/06 
11/01/13 


Amemded  es- 
timated charge 
exp.  date 


06/01/07 
01/01/96 
01/01/96 
12/01/96 
12/01/96 
04/01/17 
08/01/05 
12/01/13 
07/01/03 
09/01/03 
04/01/04 
04/01/04 
04/01/08 
05/01/26 
05/01/26 
10/01/29 
01/01/06 
03/01/11 


Dated:  Issued  in  Washington,  DC  on 
August  1,2003 
Barry  Molar, 

Manager,  Airports  Financial  Assistance 
Division. 

[PR  Doc.  03-20411  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Notification  Regarding  the 
Use  of  Approved  Model  List  (AML)  for 
Avionics  Systems  and  Component 
Installation  Approvals 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  and  request  for 
comments. 

SUMMARY:  AML  Supplemental  Type 
Certificate  (STC)  Approvals  for 
installation  of  complex  avionics  system 
and  components  targeted  for  installation 
in  small  airplanes  are  deemed  as 
significant  programs  as  defined  in  Order 
8100.5  and  Order  8110.4  and  require 
coordination  with  the  Small  Airplane 
Directorate  until  otherwise  noted.  This 
includes  AML  STC  approvals  made  by 
holders  of  FAA  delegations — Designated 
Alteration  Station  (DAS)  or  Delegation 
Option  Authorization  (DO A).  Complex 
avionics  projects  can  sometimes  be 
controversial  since  they  may  involve 
new  technology  that  has  either  not  been 
previously  certified,  or  for  which 
certification  criteria  has  not  been 
published.  The  increased  coordination 
is  necessary  to  improve  standardization 
of  the  AML  STC  process  and  develop 


better  practices  for  future  AML  STC 
policy. 

DATES:  Send  comments  on  or  before 
August  31,  2003. 

ADDRESSES:  Address  comments  to  the 
individual  assigned  imder  FOR  FURTHER 
INFORMATION  CONTACT.  Comments  may 
be  mailed  to:  Federal  Aviation 
Administration,  Regulations  &  Policy, 
ACE-110,  Room  301,  901  Locust, 
Kansas  City,  Missouri  64106.  Also, 
comments  may  be  sent  by  electronic 
mail  to  wes.ryan@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Wes 
Ryan,  Aerospace  Engineer,  Standards 
Office  (ACE-110),  Small  Airplane 
Directorate,  Aircraft  Certification 
Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  City,  Missouri  64106;  telephone 
(816)  329-4127,  fax  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION 

Comments  Invited 

We  invite  your  comments  on  this 
notice.  Send  any  data  or  views 
pertaining  to  the  subject  of  this  notice, 
as  desired.  Identify  comments  with 
"AML  STC  Process  Comments,  ATTN: 
Wes  Ryan".  The  FAA  will  consider  all 
comments  received  on  or  before  the 
closing  date  listed  above  before  issuing 
a  final  notification. 

Background  Information 

AML  STC  approvals  have  ranged  from 
simple  in-flight  entertainment  systems 
to  complex  primary  flight  displays. 
There  has  been  a  wide  variation  in  the 
complexity  of  the  avionics  systems  and 
components  being  approved  for  use  in 
small  airplanes  and  in  the  interpretation 
of  current  guidance  regarding  approval 
of  these  systems  using  the  AML  process. 


In  addition,  the  ACO  procedures  for 
adding  or  removing  models  to  the  AML 
are  not  standardized.  As  a  result,  the 
coordination  of  all  AML  STC  projects 
with  the  FAA  Small  Airplane 
Directorate  Standards  Office  should 
facilitate  standardization  of  the  AML 
STC  process. 

Issued  in  i^nsas  City,  Missouri,  on  Julv  21, 
2003. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  03-20405  Filed  8-8-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  Number:  MARAD  2003  15853] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MARAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  cvurently  approved 
information  collection. 

DATES:  Comments  should  be  submitted 
on  or  before  October  10,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Franklin,  Maritime 
Administration,  (MAR-610).  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  Telephone:  202-366-2628.  FAX: 
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202-366-395'  ;  or  e-mail: 
michael.  frank  Un@marad.dot.gov. 

is  collection  can  also  be 

that  office. 


Copies  of  til  i 
obtained  from 


information: 
>fCclkction:  Automated 
Assist  mce  Vessel  Rescue 


SUPPLEMENTAi^Y 

Title  0| 
Mutual-. 
System  (AMVpR) 

Type  of  Ret 
currently  appi  oved 
collection. 

OMB  Control 

Form  Numpprs 

Expiration 
years  from 
Office  of  Management 

Summary  £>j 
Information. 
information  is 
information  n 
U.S.-flag  vessels 
citizen-ownec 
search  and 
at  sea  and  for 
for  national  defense 


Extension  of 
information 


dale 


Number:  2133-0025. 
None. 
1  )ate  of  Approval:  Three 
of  approval  by  the 
and  Budget. 
Collection  of 
his  collection  of 
used  to  gather 
Raiding  the  location  of 
and  certain  other  U.S. 
vessels  for  the  purpose  of 

in  the  saving  of  lives 
he  marshalling  of  ships 
and  safety 


res  cue 


Vie 


purposes. 

Need  and 
This  information 
for  maintainir  g 
flag  and  U.S.- 

Description 
Respondents 


citizen-ownec 
Annual  Res  yonses 
Annual  Burden 
Comments: 

the  docket  nuAiber 

top  of  this  doc  ument 

may  be  submi  ted 

U.S.  DOT  Doc  cets 

Seventh  Stree' 

20590.  Comments 

submitted  by 

Internet  at  htt  » 

Specifically  a 

information 

proper  performance 

the  agency  an( 

utility,  accura  :y 

estimates,  wa] 

burden,  and 

quality,  utility , 

information  tc 

comments  received 

examination 

between  10  a. 

e.s.t.),  Monda 

Federal  holidays 

of  this  document 

World  Wide 


of  the  Information: 
collection  is  necessary 
a  current  plot  of  U.S.- 
(  wned  vessels. 
of  Respondents: 

U.S.-flag  and  U.S. 
vessels. 


ire 


:  28,160  responses. 
2.253  hours. 
Comments  should  refer  to 
that  appears  at  the 

.  Written  comments 
to  the  Docket  Clerk, 
,  Room  PL-401.  400 
,  SW.,  Washington,  DC 

may  also  be 
iectronic  means  via  the 
://dmses.  dot.gov/submit. 
(  dress  whether  this 
c(  llection  is  necessary  for 
of  the  functions  of 
will  have  practical 
of  the  burden 
to  minimize  this 
to  enhance  the 
and  clarity  of  the 
be  collected.  All 

will  be  available  for 
the  above  address 
.  and  5  p.m.  e.d.t.  (or 
through  Friday,  except 
An  electronic  version 
is  available  on  the 
at  http://dms.dot.gov. 


ways 


a: 


in. 


vrebi 


^tl 


By  Order  of 
Dated:  Augus 
|oel  C.  Richard 

Secretary;  Mariiiri' 
IFR  Doc.  03-20;  93 


e  Maritime  Administrator. 


5.  2003. 


e  Administration. 
Filed  8-8-03;  8:43  am] 


BILLING  CODE  491(  -81 -P 


DEPARTMENT  OF  TRANSPORTATION   DEPARTMENT  OF  TRANSPORTATION 


Maritime  Administration 

Marine  Transportation  System  National 
Advisory  Council 

ACTION:  National  Advisory  Coimcil 
public  meeting. 

SUMMARY:  The  Maritime  Administration 
announces  that  the  Marine 
Tremsportation  System  National 
Advisory  Council  (MTSNAC)  will  hold 
a  meeting  to  discuss  the  Council's  Team 
reports,  its  SEA-21  proposal,  and  other 
issues.  A  public  comment  period  is 
scheduled  for  9  a.m.  to  9:30  a.m.  on 
Thursday,  September  4,  2003.  To 
provide  time  for  as  many  people  to 
speak  as  possible,  speaking  time  for 
each  individual  will  be  limited  to  three 
minutes.  Members  of  the  public  who 
would  like  to  speak  are  asked  to  contact 
Raymond  Barberesi  by  August  27,  2003. 
Commenters  will  be  placed  on  the 
agenda  in  the  order  in  which 
notifications  are  received.  If  time 
allows,  additional  comments  will  be 
permitted.  Copies  of  oral  comments 
must  be  submitted  in  writing  at  the 
meeting.  Additional  written  comments 
are  welcome  and  must  be  filed  by 
September  11,  2003. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  September  3,  2003,  from  1 
p.m.  to  5:30  p.m.  and  Thursday, 
September  4,  2003,  from  8:30  a.m.  to 
4:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Omni  San  Francisco  Hotel,  500 
California  Street,  San  Francisco,  CA 
94104.  The  hotel's  phone  number  is 
(415)677-9494. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  Barberesi,  (202)  366-4357; 
Maritime  Administration,  MAR-830, 
Room  7201.  400  Seventh  St.,  SW., 
Washington,  DC  20590; 
Raymond.Barberesi@marad.dot.gov. 

(Authority:  5  U.S.C.  App  2,  Sec.  9(a)(2);  41 
CFR  101-6.  1005;  DOT  Order  1120.3B) 

Dated:  August  5,  2003. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 

[PR  Doc.  03-20392  Filed  8-B-03;  8:45  am] 

BILUNG  CODE  4910-81-P 


National  Highway  Traffic  Safety 
Administration 

[U.S.  DOT  Docket  Number  NHTSA-2003- 
15702] 

Reports,  Forms,  and  Recordkeeping 
Requirements. 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public;  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(OMB).  Under  procedures  established 
by  the  Paperwork  Reduction  Act  of 
1995,  before  seeking  OMB  approval. 
Federal  agencies  must  solicit  public 
comment  on  proposed  collections  of 
information,  including  extensions  and 
reinstatement  of  previously  approved 
collections.  This  document  describes 
one  collection  of  information  for  which 
NHTSA  intends  to  seek  OMB 
reinstatement  approval. 
DATES:  Comments  must  be  received  on 
or  before  October  10,  2003. 
ADDRESSES:  Comments  must  refer  to  the 
docket  notice  numbers  cited  at  the 
beginning  of  this  notice  and  be 
submitted  to  Docket  Management,  Room 
PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590.  Please  identify 
the  proposed  collection  of  information 
for  which  a  comment  is  provided,  by 
referencing  its  OMB  Clearance  Nimiber. 
It  is  requested,  but  not  required,  that  2 
copies  of  the  comment  be  provided.  The 
Docket  Section  is  open  on  weekdays 
from  10  a.m.  to  5  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Complete  copies  of  each  request  for 
collection  of  information  may  be 
obtained  at  no  charge  from  Mr.  Kevin 
Ball,  NHTSA,  400  Seventh  Street,  SW., 
Room  5110,  NPO-400,  Washington,  DC 
20590.  Mr.  Ball's  telephone  number  is 
(202)  366-5649.  His  fax  number  is  (202) 
493-2833.  Please  identify  the  relevant 
collection  of  information  by  referring  to 
its  OMB  Control  Number. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Paperwork  Reduction  Act  of  1995, 
before  an  agency  submits  a  proposed 
collection  of  information  to  OMB  for 
approval,  it  must  first  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
The  OMB  has  promulgated  regulations 
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describing  what  must  be  included  in 
such  a  document.  Under  OMB's 
regulation  (at  5  CFR  1320.8(d)),  an 
agency  must  ask  for  public  comment  on 
the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submission  of  responses. 

In  compliance  with  these 
requirements.  NHTSA  asks  for  public 
comments  on  the  following  proposed 
collections  of  information: 

Title:  Air  Bag  Deactivation.  - 

OMB  Control  Number:  212 7-0588.      - 

Affected  Public:  Private  individuals, 
fleet  owners  and  lessees,  motor  vehicle 
dealers,  repair  business,  airbag  switch 
installers. 

Abstract:  If  a  private  individual  or 
lessee  wants  to  install  an  air  bag  on-off 
switch  to  tiirn-off  either  or  both  frontal 
air  bags,  they  must  complete  Form  OMB 
2127-0588  to  certify  certain  statements 
regarding  use  of  the  switch.  The  airbag 
switch  installer  must  then  submit  the 
completed  forms  to  NHTSA  within 
seven  days.  The  information  obtained 
from  completed  forms  requesting  airbag 
deactivation  will  assist  NHTSA  in 
monitoring  the  number  of  requests,  the 
reasons  for  such  request  and  the  motor 
vehicles  affected.  They  will  also  aid  the 
agency  in  monitoring  whether  the  airbag 
switch  installer  completed  the  work. 
The  completed  forms  will  enable  the 
agency  to  determine  whether  the  airbag 
switch  installer  are  complying  with  the 
terms  of  the  exemption,  which  include 
a  requirement  that  airbag  switch 
installers  accept  only  fully  completed 
forms.  Finally,  submission  of  the 
completed  forms  to  the  agency  will 
promote  compliance  cmd  accuracy  in 
the  completion  of  the  forms  by  vehicle 
owners.  The  afr  bag  On-Off  switches  are 
installed  only  in  motor  vehicles  in 
which  the  risk  of  harm  needs  to  be    / 
minimized  on  a  case-by-case  basis.  / 
Estimated  Annual  Burden:  7,500/ 
hours. 


Estimated  Number  of  Respondents: 
15,000. 

Susan  White, 

Chief  Information  Officer. 

IFR  Doc.  03-20322  Filed  8-8-03;  8:45  am] 

BILUNG  COOE  4910-59-M 


DEPARTMENT  OF  THE  TREASURY 

Community  Development  Financial 
Institutions  Fund;  Comment  Request 
on  Performance  Rating  System 

ACTION:  Notice  and  request  for 
comments. 

summary:  Currently,'the  Community 
Development  Financial  Institutions 
Fimd  (the  "Fund"),  within  the 
Department  of  the  Treasury,  is  soliciting 
comments  on  the  indicators  it  will  use 
to  measure  a  community  development 
financial  institutions'  performance  in 
four  areas:  Community  development 
impact,  financial  strength,  portfolio 
quality,  and  management. 

DATES:  Written  comments  should  be 
received  on  or  before  October  10.  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Address  all  conunents  to: 
Donna  Fabiani.  Manager  for  Financial 
Strategies  and  Research,  Community 
Development  Financial  Institutions 
Fund,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South, 
Washington,  DC  20005, 
PLUMcomment@cdfi.treas.gov,  or  fax 
(202) 622-3569. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Fabiani,  Manager  for  Financial 
Strategies  and  Research.  Community 
Development  Firancial  Institutions 
Fimd,  U.S.  Department  of  the  Treasury, 
601  13th  Street,  NW.,  Suite  200  South, 
Washington,  DC  20005, 
PLUMcomment@cdfi.treas.gov,  or  fax 
(202) 622-3569. 
SUPPLEMENTARY  INFORMATION: 

Title:  PLUM:  CDFI  Performance 
Rating  System. 

Abstract:  The  Fund's  mission  is  to 
expand  the  capacity  of  financial 
institutions  to  provide  credit,  capital 
and  financial  services  to  underserved 
populations  and  communities  in  the 
U.S.  The  Fund's  strategic  goal  is  to 
improve  the  economic  conditions  of 
underserved  communities  by  providing 
capital  and  technical  assistance  to 
community  development  financial 
institutions  ("CDFIs"),  capital  to 
insured  depository  institutions,  and  tax 
credit  allocations  to  community 
development  entities  ("CDEs"),  which 
provide  credit,  capital,  financial 
services,  and  development  services  to 


these  markets.  The  Fund  certifies 
entities  as  CDFIs  and  CDEs. 

The  Fund  has  over  three  hundred 
CDFIs  in  its  CDFI  Progreim  investment 
portfolio.  To  better  manage  this  . 
portfolio  and  to  better  target  its  limited 
resources,  the  Fund  is  developing  a 
performance  rating  system  that  will  rank 
CDFIs  according  to  their  overall 
financial  strength  and  their  potential  for 
creating  community  development 
impact.  The  PLUM  rating  system  vdll 
assess  a  CDFI's  performance  relative  to 
that  of  its  peers.  Each  CDFI  will  be 
scored  in  four  components:  Performance 
effectiveness  (i.e.,  community 
development  impact);  Leverage, 
liquidity  and  solvency;  Underwriting; 
and  Management.  These  four 
component  scores  will  then  be 
aggregated  into  a  single  PLUM  rating. 

The  Fund  plans  to  use  PLUM  to 
monitor  the  Fund's  portfolio  of  CDFI 
awardees,  recognize  and  communicate 
best  practices  for  community 
development  finance,  underwrite  CDFIs, 
and  target  the  Fund's  technical 
resources  to  CDFIs  that  need  to  improve 
their  performance.  PLUM  can  be  a 
valuable  tool  for  CDFIs.  CDFIs  can  use 
PLUM  to  conduct  self-assessments  and 
improve  their  performance,  compare 
their  performance  to  their  peers  and 
industry  standards,  and  identify'  best 
practices  to  strive  for  over  time. 

The  Fund  is  making  major 
investments  in  technology  to  collect  and 
store  the  data  needed  for  PLUM 
analyses.  PLUM  analyses  for  non- 
regulated  institutions  will  be  based  on 
data  collected  through  the  Community 
Investment  Intelligence  System  (CIIS), 
the  Fund's  new  data  collection  system. 
PLUM  analyses  for  regulated 
institutions  will  be  based  on  their 
CAMEL  rating  for  the  "L,"  "U,"  and 
"M"  components  (provided  theF'und 
has  access  to  the  CAMEL  rating),  as  well 
as  community  development  impact  data 
collected  through  CIIS.  CDS  will  collect 
and  store  CDFIs'  transaction-level  and 
institution-level  data.  The  system  is 
being  designed  to  communicate,  where 
possible,  with  the  technology  CDFIs 
currently  use,  thereby  facilitating  the 
transfer  of  large  volumes  of  data  to  the 
Fund.  The  Fund's  contractor,  E  F 
Kearney,  will  work  with  CDFIs  in  the 
system  design  phase  with  the  goal  of 
developing  a  sophisticated  yet  user- 
friendly  web-based  data  transmission 
process.  The  Fund  expects  to  implement 
CIIS  in  December  2003. 

To  view  the  proposed  PLUM 
indicators,  visit  the  Fund's  Web  site  at 
www.cdfifund.gov  and  click  on  "CDFI 
Fund  seeking  comments  on  PLUM." 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 


47636 


Federal  Register/Vol.  68,  No.  154 /Monday,  August  11,  2003 /Notices 


become  a 
Comments  aw 
PLUM,  but 
focus  particul  u- 
appropriatene  >s 
measuring  a 
development 
condition 
management 
indicators  tha 
performance 
PLUM  to  monitor 


matter  of  public  record. 

invited  on  all  aspects  of 
cojnmentators  may  wish  to 
attention  on:  (a)  The 
of  the  indicators  for 


poi(tfi 


C  DFI's  community 
mpact,  financial 

olio  quality,  and 
capacity;  (b)  other 
may  better  measure  CDFI 
c)  the  Fund's  use  of 
its  portfolio  of  CDFI 


awardees;  (d)  the  Fimd's  use  of  PLUM 
in  underwriting;  (e)  the  ability  of  the 
Fund  to  access  CAMEL  ratings  for 
regulated  institutions;  (f)  the  number  of 
peer  groups  needed  to  have  meaningful 
peer  analysis  in  the  diverse  community 
development  field;  (g)  the  number  of 
years  of  data  needed  for  reliable  peer 
group  analysis;  (h)  awardee  and  external 
audience's  access  to  PLUM  scores  (i.e., 
should  the  Fimd  publicly  share  PLUM 
scores);  and  (i)  the  fi-equency  with 


which  the  Fund  should  calculate  PLUM 
scores  for  each  CDFI. 

Authority:  12  U.S.C.  4703,  4703  note,  4707, 
4710,  4714.  4717;  31  U.S.C.  321;  and  12  CFR 
part  1805. 

Dated:  August  1.  2003. 
Tony  T.  Brown, 

Director,  Community  Development  Financial 
Institutions  Fund. 

[PR  Doc.  03-20337  Filed  8-8-03;  8:45  am] 
BIUJNG  CODE  4810-7(M> 


47637 


Corrections 


Federal  Register 
Vol.  68,  No.  154 

Monday,  August  11.  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

[Docket  No.  030715174-3174-01] 

Revisions  to  the  Unverified  List — 
Guidance  as  to  "Red  Flags" 

Correction 

In  notice  document  03-19017 
beginning  on  page  44039  in  the  issue  of 
Friday,  July  25,  2003  make  the  following 
correction: 

On  page  44039,  in  the  third  colimin, 
in  the  third  full  paragraph,  in  the  first 
line  "has  not  conducted"  should  read 
"has  now  conducted". 

[PR  Doc.  C3-19017  Filed  8-8-03;  8:45  am) 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  412 

[CMS-1470-F] 
RiN0938-AL89 

Medicare  Program;  Changes  to  the 
Hospital  Inpatient  Prospective 
Payment  Systems  and  Fiscal  Year  2004 
Rates 

Correction  > 

In  rule  document  03-19363  beginning 
on  page  45346  in  the  issue  of  Friday 
August  1,  2003,  make  the  following 
correction: 

§412.87    [Corrected] 

On  page  45469,  in  the  third  column, 
in  §412.87,  under  the  section  heading, 
paragraph  "(a)"  should  read  "(b)". 

[FR  Doc.  C3-19363  Filed  8-8-03;  8:45  am] 
BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15454;  Airspace 
Docket  No.  03-ACE-52] 

Modification  of  Class  E  Airspace; 
Wichita  Mid-Continent  Airport,  KS 

Correction 

In  rule  document  03-17766  beginning 
on  page  41691  in  the  issue  of  Tuesday, 


July  15.  2003,  make  the  following 
corrections: 

1.  On  page  41691,  in  the  third 
column,  under  the  SUPPLEMENTARY 
INFORMATION  section,  in  the  22nd 
line,  after  "KS"  insert  "revealed  several 
discrepancies  in  the  Wichita  Mid- 
Continent  Airport,  KS". 

2.  On  the  same  page,  in  the  same 
column,  under  the  same  section,  in  tho 
35th  line,  "24  CFR"  should  read  "14 
CFR  ". 

§71.1    [Corrected] 

3.  On  page  41692.  in  the  second 
column,  in  §  71.1,  xmder  the  heading 
"ACE  KS  E5  Wichita  Mid-Continent 
Airport,  KS",  in  the  sixth  line  should 
read,  "(Lat.  37°37'33''N.,"  should  read 
"(Lat.  37°37'23''N.,". 

4.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  under  the 
same  heading,  in  the  eighth  line  from 
the  bottom,  "west  east"  should  read 
"west  and  5  miles  east". 

5.  On  the  same  page,  in  the  third 
column,  in  the  same  section,  in  the  first 
paragraph,  in  the  sixth  line,  "lone  " 
should  read  "line". 

6.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the 
same  paragraph,  in  the  seventh  line, 
"AUGRA"  should  read  "AUBRA". 

[FR  Doc.  C3-17766  Filed  8-8-03;  8:45  am] 
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ENVIRONMEIITAL  PROTECTION 
AGENCY 

40  CFR  Parts  141  and  142 

[FRL-7530-5] 

RIN  2040— A02lr 

National  PrimBry  Drinking  Water 
Regulations:  Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule 

AGENCY:  Enviionmental  Protection 

Agency. 

ACTION:  Propoked  rule. 


summary:  In 

Environmenta 

is  proposing 

Water 
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monitoring. 
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additional 
requirements, 
build  upon  th 
requirements 
.Surface  Water 
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EPA  believe  s 
the  LT2ESWT  ? 
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drinking  wate: 
lower  rates  of 
cryptosporididsis 
Cryptosporidii  im 
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ilitijs 


Rub 


document,  the 
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Regulat  ons  that  require  the  use 
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The  purposes  of  the  Long 
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that  implementation  of 
will  significantly  reduce 
sporidium  in  finished 
This  will  substantially 
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the  illness  caused  by 
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subpopulations  [e.g.,  AIDS  patients,  the 
elderly).  In  addition,  the  treatment 
technique  requirements  of  this  proposal 
are  expected  to  increase  the  level  of 
protection  from  exposure  to  other 
microbial  pathogens  [e.g.,  Giardia 
lamblia). 

DATES:  EPA  must  receive  public 
comment  on  the  proposal  by  November 
10,  2003. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Water  Docket, 
Environmental  Protection  Agency,  Mail 
Code  4101T,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460,  Attention 
Docket  ID  No.  OW-2002-0039. 
Comments  may  also  be  submitted 
electronically  or  through  hand  delivery/ 
courier  by  following  the  detailed 
instructions  as  provided  in  section  I.C. 
of  the  SUPPLEMENTARY  INFORMATION 
section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  Daniel 
Schmelling.  Office  of  Ground  Water  and 
Drinking  Water  (MC  4607M),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  (202)  564-5281. 
For  regulatory  inquiries,  contact  Jennifer 
McLain  at  the  same  address;  telephone 
(202)  564-5248.  For  general  information 
contact  the  Safe  Drinking  Water  Hotline, 
Telephone  (800)  426-4791.  The  Safe 
Drinking  Water  Hotline  is  open  Monday 
through  Friday,  excluding  legal 
holidays,  from  9  a.m.  to  5:30  p.m. 
Eastern  Time. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Who  Is  Regulated  by  This  Action? 

Entities  potentially  regulated  by  the 
LT2ESWTR  are  public  water  systems 
(PWSs)  that  use  surface  water  or  ground 
water  under  the  direct  influence  of 
surface  water  (GWUDI).  Regulated 
categories  and  entities  are  identified  in 
the  following  chart. 


Category 


Examples  of  regulated  enti- 
ties 


Industry 


Put>lic  Water  Systems  that 
use  surface  water  or 
ground  water  under  the  di- 
rect influence  of  surface 
water. 


State,  Locat, 

Public  Water  Systems  that 

Tribal  or 

use  surface  water  or 

Federal 

ground  water  under  the  di- 

Govern- 

rect influence  of  surface 

ments. 

water. 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 


aware  could  potentially  be  regulated  by 
this  action.  Other  types  of  entities  not 
listed  in  this  table  could  also  be 
regulated.  To  determine  whether  your 
facility  is  regulated  by  this  action,  you 
should  carefully  examine  the  definition  . 
of  public  water  system  in  §  141.3  of 
Title  40  of  the  Code  of  Federal        * 
Regulations  and  applicability  criteria  in 
§§141.76  and  141.501  of  today's 
proposal.  If  you  have  questions 
regarding  the  applicability  of  the    ^ 
LT2ESWTR  to  a  particular  entity, 
consult  one  of  the  persons  listed  in  the 
preceding  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related       ' 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0039. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does* 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center,  (EPA/DC) 
EPA  West,  Room  B102,  1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  For  access  to  docket  material, 
please  call  (202)  566-2426  to  schedule 
an  appointment. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/ . 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
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information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  I.B.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 


conunent.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

a.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  OW-2002-0039.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

b.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OW-2002-0039.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

c.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  I.C.  2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Sena  three  copies  of  your 
comments  and  any  enclosures  to:  Water 
Docket,  Environmental  Protection 
Agency,  Mail  Code  4101T,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC,  20460,  Attention  Docket  ID  No. 
OW-2002-0039. 


3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Water 
Docket,  EPA  Docket  Center, 
Enviromnental  Protection  Agency, 
Room  B102,  1301  Constitution  Ave.. 
NW,  Washington,  DC,  Attention  Docket 
ID  No.  OW-2002-0039.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  section  I.B.I. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used: 

3.  Provide  any  technical  information 
£uid/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

Abbreviations  Used  in  This  Document 

AIPC    All  Indian  Pueblo  Council 
ASDWA    Association  of  State  Drinking 

Water  Administrators 
ASTM    American  Society  for  Testing 

and  Materials 
AWWA    American  Water  Works 

Association 
AWWARF    American  Water  Works 

Association  Research  Foundation 
°C    Degrees  Centigrade 
CCP    Composite  Correction  Program 
CDC    Centers  for  Disease  Control  and 

Prevention 
CFE    Combined  Filter  Effluent 
CFR    Code  of  Federal  Regulations 
COI    Cost-of-Illness 
CT    The  Residual  Concentration  of 

Disinfectant  (mg/L)  Multiplied  by  the 

Contact  Time  (in  minutes) 
CWS    Community  Water  Systems 
DAPI    4',6-Diamindino-2-phenylindole 
DBFs    Disinfection  Byproducts 
DBPR    Disinfectants/Disinfection 

Byproducts  Rule 
DE    Diatomaceous  Earth 
Die    Differential  Interference  Contrast 

(microscopy) 
EA    Economic  Analysis 
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ICRSS     Inform  ition  Collection  Rule 

Supplementa  Surveys 
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NPDWR    Natio  lal  Primary  Drinking 

Water  Regula  ion 
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NTTAA    Natio  lal  Technology  Transfer 

and  Advance!  nent  Act 
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0MB     Office  ol  Management  and 

Budget 
PE    Performant  e  Evaluation 
PWS    Public  Water  System  ' 
QC    Quality  Cc  ntrol 
QCRV    Quality  Control  Release  Value 
RAA     Running  Annual  Average 
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RO    Reverse  Os  mosis 
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SAB     Science  /  dvisory  Board 
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SDWA    Safe  Di  inking  Water  Act 
SWTR    Surface  Water  Treatment  Rule 
TCR    Total  Col  form  Rule 
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I.  Summary 

A.  WhylsEP/ 
LT2ESWTR? 


Proposing  the 


EPA  is  prop  )sing  the  Long  Term  2 


Enhanced  Sur 


ace  Water  Treatment  Rule 


(LT2ESWTR)  1  o  provide  for  increased 
protection  aga  nst  microbial  pathogens 
in  public  wate  r  systems  that  use  surface 
water  sources.  The  proposed 
LT2ESWTR  fo  ;uses  on 
Cry'ptosporidii  m,  which  is  a  protozoan 
pathogen  that  s  widespread  in  surface 
water.  EPA  is  »articularly  concerned 
about  Cryptosi  toridium  because  it  is 
highly  resistan  I  to  inactivation  by 
standard  disin  ection  practices  like 
chlorination.  Ii  igestion  of 
Cryptosporidii  m  oocysts  can  cause 
acute  gastroint  jstinal  illness,  and  health 
effects  in  sensi  dve  subpopulations  may 
be  severe,  incli  iding  risk  of  mortality. 
Cryptosporidii  m  has  been  identified  as 
the  pathogenic  agent  in  a  number  of 
waterborne  dis  ease  outbreaks  across  the 
U.S.  and  in  Caj  lada  (details  in  section 

n). 

The  intent  o  the  LT2ESWTR  is  to 
supplement  ex  isting  microbial  treatment 
requirements  f  )r  systems  where 
additional  pub  ic  health  protection  is 
needed.  Currei  tly.  the  Interim 
Enhanced  Suri  jce  Water  Treatment  Rule 
(lESWTR)  requ  ires  laige  systems  that 
filter  to  remov(  at  least  99%  (2  log)  of 
Cryptosporidii  m  (63  FR  69478, 
December  16,  :  998)  (USEPA  1998a). 
The  Long  Tern  1  Enhanced  Surface 
Water  Treatme  it  Rule  (LTlESWTR) 
extends  this  re  juirement  to  small 
systems  (67  FR  1812,  January  14.  2(X)2) 
(USEPA  2002a  .  Subsequent  to 
promulgating  t  lese  regulations,  EPA  has 
evaluated  signi  ficant  new  data  on 
Cryptosporidium  infectivity, 
occurrence,  am  1  treatment  (details  in 
section  III).  Thi  sse  data  indicate  that 
current  treatmt  nt  requirements  achieve 
adequate  protei  ;tion  for  the  majority  of 
systems,  but  th  3re  is  a  subset  of  systems 
with  higher  vu  nerability  to 
Cryptosporidiu  m  where  additional 
treatment  is  ne  ;essary. 

Specifically,  national  survey  data 
show  that  averi  ige  Cryptosporidium 
occurrence  in  f  Itered  systems  is  lower 
than  previousl;  estimated.  However, 
these  data  also  demonstrate  that 
Cryptosporidiu  m  concentrations  vary 
widely  among  i  lystems,  and  that  a 
fraction  of  filte  ed  systems  have 
relatively  high  evels  of  soujce  water 


Cryptosporidium  contamination.  Based 
on  this  finding,  along  with  new  data 
suggesting  that  the  infectivity  (i.e., 
virulence)  of  Cryptosporidium  may  be 
substantially  higher  than  previously 
understood,  EPA  has  concluded  that  the 
current  2  log  removal  requirement  does 
not  provide  an  adequate  degree  of 
treatment  in  filtered  systems  with  the 
highest  source  water  Cryptosporidium 
levels.  Consequently,  EPA  is  proposing 
targeted  additional  treatment 
requirements  under  the  LT2ESWTR  for 
filtered  systems  with  the  highest 
Cryptosporidium  risk. 

Under  cmrent  regulations,  imfiltered 
systems  are  not  required  to  provide  any 
treatment  for  Cryptosporidium.  New 
occurrence  data  suggest  that  typical 
Cryptosporidium  levels  in  the  treated 
water  of  unfiltered  systems  are 
substantially  higher  than  in  the  treated 
water  of  filtered  systems.  Hence, 
Cryptosporidium  treatment  by 
unfiltered  systems  is  needed  to  achieve 
equivalent  public  health  protection. 
Recent  treatment  studies  have  allowed 
EPA  to  develop  criteria  for  systems  to 
inactivate  Cryptosporidium  with  ozone, 
ultraviolet  (UV)  light,  and  chlorine 
dioxide.  As  a  result,  EPA  has  concluded 
that  it  is  feasible  and  appropriate  to 
propose  under  the  LT2ESWTR  that  all 
unfiltered  systems  treat  for 
Cryptosporidium.  < 

In  addition  to  concern  with 
Cryptosporidium,  the  LT2ESWTR 
proposal  is  intended  to  ensure  that 
systems  maintain  adequate  protection 
against  microbial  pathogens  as  they  take 
steps  to  reduce  formation  of  disinfection 
byproducts  (DBPs).  Along  with  the 
LT2ESWTR,  EPA  is  also  developing  a 
Stage  2  Disinfection  Byproducts  Rule 
(DBPR),  which  will  further  limit 
allowable  levels  of  trihalomethanes  and 
haloacetic  acids.  The  proposed 
LT2ESWTR  contains  disinfection 
profiling  and  benchmarking 
requirements  to  ensure  that  microbial 
protection  is  maintained  as  systems 
comply  with  the  Stage  2  DBPR.  Also  in 
the  proposed  LT2ESWTR  are 
requirements  to  limit  risk  associated 
with  existing  uncovered  finished  water 
storage  facilities.  Uncovered  storage 
facilities  are  subject  to  contamination  if 
not  properly  managed  or  treated. 

Today's  proposed  LT2ESWTR  reflects 
consensus  recommendations  from  the 
Stage  2  Microbial  and  Disinfection 
Byproducts  (M-DBP)  Federal  Advisory 
Committee.  These  reconunendations  are 
set  forth  in  the  Stage  2  M-DBP 
Agreement  in  Principle  (65  FR  83015, 
December  29,  2000)  (USEPA  2000a). 


B.  What  Does  the  LT2ESWTR  Proposal 
Require? 

1.  Treatment  Requirements  for 
Cryptosporidium 

EPA  is  proposing  risk-targeted 
treatment  technique  requirements  for 
Cryptosporidium  control  in  filtered 
systems  that  are  based  on  a  microbial 
framework  approach.  Under  this 
approach,  systems  that  use  a  surface 
water  or  ground  water  imder  the  direct 
influence  of  surface  water  (referred  to 
collectively  as  surface  water  systems) 
will  conduct  source  water  monitoring  to 
determine  an  average  Cryptosporidium 
concentration.  Based  on  monitoring 
results,  filtered  systems  will  be 
classified  in  one  of  four  possible  risk 
categories  (bins).  A  filtered  system's  bin 
classification  determines  the  extent  of 
any.additional  Cryptosporidium 
treatment  requirements  beyond  the 
requirements  of  current  regulations. 

EPA  expects  that  the  majority  of 
filtered  systems  will  be  classified  in  the 
Bin  1 ,  which  carries  no  additional 
treatment  requirements.  Those  systems 
classified  Bins  2—4  will  be  required  to 
provide  from  1.0  to  2.5.  log  of  treatment 
(i.e.,  90  to  99.7  percent  reduction)  for 
Cryptosporidium  in  addition  to 
conventional  treatment  that  complies 
wdth  the  lESWTR  or  LTlESWTR  (details 
in  section  IV.A).  Filtered  systems  will 
meet  additional  Cryptosporidium . 
treatment  requirements  by  using  one  or 
more  treatment  or  control  steps  from  a 
"microbial  toolbox"  of  options  (details 
in  section  FV.C).  Rather  than  monitoring, 
filtered  systems  may  elect  to  comply 
with  the  treatment  requirements  of  Bin 
4  directly. 

Under  the  proposed  LT2ESWTR,  all 
surface  water  systems  that  are  not 
required  to  filter  (i.e.,  unfiltered 
systems)  must  provide  at  least  2  log  (i.e., 
99  percent)  inactivation  of 
Cryptosporidium.  In  addition,  unfiltered 
systems  will  monitor  for 
Cryptosporidium  in  their  source  water 
and  must  achieve  at  least  3  log  (i.e.,  99.9 
percent)  inactivation  of 
Cryptosporidium  if  the  mean  level 
exceeds  0.01  oocysts/L.  Alternatively, 
unfiltered  systems  may  elect  to  provide 
3  log  Cryptosporidium  inactivation 
directly,  instead  of  monitoring.  All 
requirements  established  under  the 
Surface  Water  Treatment  Rule  (SWTR) 
(54  FR  27486.  June  29,  1989)  (USEPA 
1989a)  for  unfiltered  systems  will 
remain  in  effect,  including  3  log 
inactivation  of  Giardia  lamblia  and  4  log 
inactivation  of  viruses.  However,  the 
LT2ESWTR  proposal  requires  that 
unfiltered  systems  achieve  their  overall 
inactivation  requirements  using  a 
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minimum  of  two  disinfectants  (details 
in  section  IV.B). 

2.  Disinfection  Profiling  and 
Benchmarking 

The  purpose  of  disinfection  profiling 
and  benchmarking  is  to  ensure  that 
when  a  system  makes  a  significant 
change  to  its  disinfection  practice,  it 
does  not  compromise  the  adequacy  of 
existing  microbial  protection.  EPA 
established  the  disinfection  benchmark 
under  the  lESWTR  and  LTlESWTR  for 
the  Stage  1  M-DBP  rules,  and  the 
LT2ESWTR  proposal  extends 
disinfection  benchmark  requirements  to 
apply  to  the  Stage  2  M-DBP  rules. 

"The  proposed  profiling  and 
benchinarking  requirements  are  similar 
to  those  promulgated  under  lESWTR 
and  LTlESWTR.  Systems  that  meet 
specified  criteria  must  prepare 
disinfection  profiles  that  characterize 
current  levels  of  virus  and  Giardia 
lamblia  inactivation  over  the  course  of 
one  year.  Systems  with  valid 
operational  data  from  profiling 
conducted  under  the  lESWTR  or 
LTlESWTR  are  not  required  to  collect 
additional  data.  If  a  system  that  is 
required  to  prepare  a  profile  proposes  to 
make  a  significant  change  to  its 
disinfection  practice,  the  system  must 
calculate  a  disinfection  benchmark  and 
must  consult  with  the  State  regarding 
how  the  proposed  change  will  affect  the 
current  benchmark  (details  in  section 
IV.D). 

3.  Uncovered  Finished  Water  Storage 
Facilities 

The  proposed  LT2ESWTR  also 
includes  requirements  for  systems  with 
uncovered  finished  water  storage 
facilities.  The  lESWTR  and  LTlESWTR 
require  systems  to  cover  all  new  storage 
facilities  for  finished  water,  but  these 
rules  do-not  address  existing  vmcovered 
finished  water  storage  facilities.  Under 
the  LT2ESWTR  proposal,  systems  with 
uncovered  finished  water  storage 
facilities  must  cover  the  storage  facility 
or  treat  the  storage  facility  discharge  to 
achieve  4  log  virus  inactivation  imless 
the  State  determines  that  existing  risk 
mitigation  is  adequate.  Where  the  State 
makes  such  a  determination,  systems 
must  develop  and  implement  a  risk 
mitigation  plan  that  addresses  physical 
access,  surface  water  run-off,  animal 
and  bird  wastes,  and  on-going  water 
quality  assessment  (details  in  section 
IV.E). 

C.  Will  This  Proposed  Regulation  Apply 
to  My  Water  System? 

All  community  and  non-community 
water  systems  that  use  surface  water  or 
ground  water  under  the  direct  influence 


of  surface  water  are  affected  by  the 
proposed  LT2ESWTR. 

n.  Background 

A.  What  Is  the  Statutory  Authority  for 
the  LT2ESWTR? 

This  section  discusses  the  Safe 
Drinking  Water  Act  (SDWA  or  the  Act) 
sections  that  direct  the  development  of 
the  LT2ESWTR. 

The  Act,  as  amended  in  1996,  requires 
EPA  to  publish  a  maximum 
contaminant  level  goal  (MCLG)  and 
promulgate  a  national  primary  drinking 
water  regulation  (NPDWR)  with 
enforceable  requirements  for  any 
contaminant  that  the  Administrator 
determines  may  have  an  adverse  effect 
on  the  health  of  persons,  is  known  to 
occur  or  there  is  a  substantial  likelihood 
that  the  contaminant  will  occur  in 
public  water  systems  (PWSs)  with  a 
frequency  and  at  levels  of  public  health 
concern,  and  for  which  in  the  sole 
judgement  of  the  Administrator, 
regulation  of  such  contaminant  presents 
a  meaningful  opportunity  for  health  risk 
reduction  for  persons  served  by  PWSs 
(section  1412  (b)(1)(A)). 

MCLGs  are  non-enforceable  health 
goals,  and  are  to  be  set  at  a  level  at 
which  no  known  or  anticipated  adverse 
effect  on  the  health  of  persons  occur  and 
which  allows  an  adequate  margin  of 
safety  (sections  1412(b)(4)  and 
1412(a)(3)).  EPA  established  an  MCLG 
of  zero  for  Cryptosporidium  under  the 
lESWTR  (63  FR  69478,  December  16. 
1998)  (USEPA  1998a).  The  Agency  is 
not  proposing  any  changes  to  the 
current  MCLG  for  Cryptosporidium. 

The  Act  also  requires  that  at  the  same 
time  EPA  publishes  an  NPDWR  and 
MCLG,  it  must  specify  in  the  NPDWR  a 
maximum  contaminant  level  (MCL) 
which  is  as  close  to  the  MCLG  as  is 
feasible  (sections  1412(b)(4)  and 
1401(l)(c)).  The  Agency  is  authorized  to 
promulgate  an  NPDWR  that  requires  the 
use  of  a  treatment  technique  in  lieu  of 
establishing  an  MCL  if  the  Agency  finds 
that  it  is  not  economically  or 
technologically  feasible  to  ascertain  the 
level  of  the  contaminant  (sections 
1412(b){7)(A)  and  1401(1){C)).  The  Act 
specifies  that  in  such  cases,  the  Agency 
shall  identify  those  treatment 
techniques  that  would  prevent  known 
or  anticipated  adverse  effects  on  the 
health  of  persons  to  the  extent  feasible 
(section  1412(b)(7)(A)). 

The  Agency  has  concluded  that  it  is 
not  currendy  economically  or 
technologically  feasible  for  PWSs  to 
determine  the  level  of  Cryptosporidium 
in  finished  drinking  water  for  the 
purpose  of  compliance  with  a  finished 
water  standard  (the  performance  of 


available  analytical  methods  for 
Cryptosporidium  is  described  in  section 
ni.C;  the  treated  water  Cryptosporidium 
levels  that  the  LT2ESWTR  will  achieve 
are  described  in  section  IV.A). 
Consequently,  today's  proposal  for  the 
LT2ESWTR  relies  on  treatment 
technique  requirements  to  reduce  health 
risks  from  Cryptosporidium  in  PWSs. 

When  proposing  a  NPDWR  that 
includes  an  MCL  or  treatment 
technique,  the  Act  requires  EPA  to 
publish  and  seek  public  conmient  on  an 
analysis  of  health  risk  reduction  and 
cost  impacts.  This  includes  an  analysis 
of  quantifiable  and  nonquantifiable 
costs  and  health  risk  reduction  benefits, 
incremental  costs  and  benefits  of  each 
alternative  considered,  the  effects  of  the 
contaminant  upon  sensitive 
subpopulations  (e.g.,  infants,  children, 
pregnant  women,  the  elderly,  and 
individuals  with  a  history  of  serious 
illness),  any  increased  risk  that  may 
occur  as  the  result  of  compliance,  and 
other  relevant  factors  (section  1412 
(b)(3)(C)).  EPA's  analysis  of  health 
benefits  and  costs  associated  with  the 
proposed  LT2ESWTR  is  presented  in 
"Economic  Analysis  of  the  LT2ESWTR" 
(USEPA  2003a)  and  is  summarized  in 
section  VI  of  this  preamble.  However, 
the  Act  does  not  authorize  the 
Administrator  to  use  additional  health 
risk  reduction  and  cost  considerations 
to  establish  MCL  or  treatment  technique 
requirements  for  the  control  of 
Cryptosporidium  (section  1412 
(b)(6)(C)). 

Finally,  secdon  1412  (b)(2)(C)  of 
SDWA  requires  EPA  to  promulgate  a 
Stage  2  Disinfectants  and  Disinfection 
Byproducts  Rule  wiUiin  18  months  after 
promulgation  of  the  LTlESWTR,  which 
occiured  on  January  14,  2002. 
Consistent  with  statutory  requirements 
for  risk  balancing  (section 
1412(b)(5)(B)),  EPA  will  finalize  the 
LT2ESWTR  with  die  Stage  2  DBPR  to 
ensure  parallel  protection  frtim 
microbial  and  DBP  risks. 

B.  What  Current  Regulations  Address 
Microbial  Pathogens  in  Drinking  Water? 

This  section  summarizes  the  existing 
regulations  that  apply  to  control  of 
pathogenic  microorganisms  in  surface 
water  systems.  These  rules  form  the 
baseline  of  regulatory  protection  that 
will  be  supplemented  by  the 
LT2ESWTR. 

1 .  Surface  Water  Treatment  Rule 

The  SWTR  (54  FR  27486,  June  29, 
1989)  (USEPA  1989a)  applies  to  all 
PWSs  using  surface  water  or  ground 
water  under  the  direct  influence 
(GWUDI)  of  surface  water  as  sources 
(Subpart  H  systems).  It  established 
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requirements  for  unfiltered  public  water 
systems;  (7)  requirements  for  covers  on 
new  finished  water  storage  facilities; 
and  (8)  sanitary  surveys  for  all  surface 
water  systems  regardless  of  size. 

The  lESWTR  was  developed  in 
conjunction  with  the  Stage  1 
Disinfectants  and  Disinfection 
Byproducts  Rule  (Stage  1  DBPR)  (63  FR 
69389;  December  16,  1998)  (USEPA 
1998b),  which  reduced  allowable  levels 
of  certain  DBPs,  including 
trihalomethanes,  haloacetic  acids, 
chlorite,  and  bromate. 

4.  Long  Term  1  Enhanced  Surface  Water 
Treatment  Rule 

The  LTlESWTR  (67  FR  1812,  January 
14,  2002)  (USEPA  2002a)  builds  upon  ' 
the  microbial  control  provisions 
established  by  the  lESWTR  for  large 
systems,  through  extending  similar 
requirements  to  small  systems.  The 
LTlESWTR  applies  to  PWSs  using 
surface  water  or  GWUDI  as  sources  that 
sen'e  fewer  than  10,000  people.  Like  the 
lESWTR,  the  LTlESWTR  established 
the  following:  2  log  (99  percent) 
Cryptosporidium  removal  requirements 
for  systems  that  filter;  individual  filter 
turbidity  monitoring  and  more  stringent 
combined  filter  effluent  turbidity 
standards  for  conventional  and  direct 
filtration  plants;  disinfection  profiling 
and  benchmarking;  inclusion  of 
Cryptosporidium  in  the  definition  of 
GWUDI  and  in  the  watershed  control 
requirements  for  unfiltered  systems;  and 
the  requirement  that  new  finished  water 
storage  facilities  be  covered. 

5.  Filter  Backwash  Recycle  Rule 

EPA  promulgated  the  Filter  Backwash 
Recycling  Rule  (FBRR)  (66  FR  31085, 
June  8,  2001)  (USEPA  2001a)"to  increase 
protection  of  finished  drinking  water 
supplies  from  contamination  by 
Cryptosporidium  and  other  microbial 
pathogens.  The  FBRR  requirements  will 
reduce  the  potential  risks  associated 
with  recycling  contaminants  removed 
during  the  filtration  process.  The  FBRR 
provisions  apply  to  all  systems  that 
recycle,  regardless  of  population  served. 
In  general,  the  provisions  include  the 
following:  (1)  Recycling  systems  must 
return  certain  recycle  streams  prior  to 
the  point  of  primary  coagulant  addition 
unless  the  State  specifies  an  alternative 
location;  (2)  direct  filtration  systems 
recycling  to  the  treatment  process  must 
provide  detailed  recycle  treatment 
information  to  the  State;  and  (3)  certain 
conventional  systems  that  practice 
direct  recycling  must  perform  a  one- 
month,  one-time  recycling  self 
assessment. 


C.  What  Public  Health  Concerns  Does 
This  Proposal  Address? 

This  section  presents  the  basis  for  the 
public  health  concern  associated  with 
Cryptosporidium  in  drinking  water  by 
summarizing  information  on 
Cryptosporidium  health  effects  and 
outbreaks.  This  is  followed  by  a 
description  of  the  specific  areas  of 
public  health  concern  that  remain  after 
implementation  of  the  lESWTR  and 
LTlESWTR  and  that  are  addressed  in 
the  LT2ESWTR  proposal.  More  detailed 
information  about  Cryptosporidium 
health  effects  may  be  found  in  the 
following  criteria  documents: 
Cryptosporidium:  Human  Health 
Criteria  Document  (USEPA  2001b), 
Cryptosporidium:  Drinking  Water 
Advisory  (USEPA  2001c),  and 
Cryptosporidium:  Risks  for  Infants  and 
Children  (USEPA  2001d). 

1.  Introduction 

While  modern  water  treatment 
systems  have  substantially  reduced 
waterborne  disease  incidence,  drinking 
water  contamination  remains  a 
significant  health  risk  management 
challenge.  EPA's  Science  Advisory 
Board  in  1 990  cited  drinking  water 
contamination,  particularly 
contamination  by  pathogenic 
microorganisms,  as  one  of  the  most 
important  environmental  risks  (USEPA 
1990).  This  risk  is  underscored  by 
information  ft-om  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  which 
indicates  that  between  1980  and  1998  a 
total  of  419  outbreaks  associated  with 
drinking  water  were  reported,  with 
greater  than  511,000  estimated  cases  of 
disease.  A  number  of  agents  were 
implicated  in  these  outbreaks,  including 
viruses,  bacteria,  and  protozoa,  as  well 
as  several  chemicals  (Craun  and 
Calderon  1996,  Levy  et  al.  1998, 
Barwick  et  al.  2000).  The  majority  of 
cases  were  associated  with  surface 
water,  and  specifically  with  the  1993 
Cryptosporidium  outbreak  in 
Milwaukee,  WI  with  an  estimated 
403,000  cases  (Mac  Kenzie  et  al.  1994). 
A  recent  study  by  McDonald  et  al. 
(2001),  which  used  blood  samples  fi-om 
Milwaukee  children  collected  during 
and  after  the  1993  outbreak,  suggests 
that  Cryptosporidium  infection, 
including  asymptomatic  infection,  was 
more  widespread  than  might  be  inferred 
from  the  illness  estimates  by  Mac 
Kenzie  et  al.  (1994). 

It  is  important  to  note  that  the  number 
of  identified  and  reported  outbreaks  in 
the  CDC  database  is  believed  to 
substantially  understate  the  actual 
incidence  of  waterborne  disease 
outbreaks  and  cases  (Craun  and 


Federal  Register/ Vol.  68,  No.  154/Monday,  August  11,  2003 / Proposed  Rules 


47647 


Calderon  1996,  National  Research 
Council  1997).  This  under  reporting  is 
due  to  a  number  of  factors.  Many  people 
experiencing  gastrointestinal  illness  do 
not  seek  medical  attention.  Where 
medical  attention  is  provided,  the 
pathogenic  agent  may  not  be  identified 
throu^  routine  testing.  Physicians  often 
lack  sufficient  information  to  attribute 
gastrointestinal  illness  to  any  specific 
origin,  such  as  drinking  water,  and  few 
States  have  an  active  outbreak 
surveillance  program.  Consequently, 
outbreaks  are  often  not  recognized  in  a 
community  or,  if  recognized.,  are  not 
traced  to  a  drinking  water  source. 

In  addition,  an  unknown  but  probably 
significant  portion  of  waterborne 
disease  is  endemic  (i.e.  isolated  cases 
not  associated  with  an  outbreak)  and, 
thus,  is  even  more  difficult  to  recognize. 
The  Economic  Analysis  for  the 
proposed  LT2ESWTR  (USEPA  2003a) 
uses  data  on  Cryptosporidium 
occurrence,  infectivity,  and  treatment  to 
estimate  the  baseline  endemic  incidence 
of  cryptosporidiosis  attributable  to 
drinking  water,  as  well  as  the  reductions 
projected  as  a  result  of  this  rule. 

Most  waterborne  pathogens  cause 
gastrointestinal  illness  with  diarrhea, 
abdominal  discomfort,  nausea, 
vomiting,  and  other  symptoms.  The 
effects  of  waterborne  disease  are  usually 
acute,  resulting  from  a  single  or  small 
number  of  exposures.  Such  illnesses  are 
generally  of  short  duration  in  healthy 
people.  However,  some  pathogens, 
including  Giardia  lamblia  and 
Cryptosporidium,  may  cause  disease 
lasting  weeks  or  longer  in  otherwise 
healthy  individuals,  though  this  is  not 
t)^ical  for  Cryptosporidium. 
Waterborne  pathogens  also  cause  more 
serious  disorders  such  as  hepatitis, 
peptic  ulcers,  myocarditis,  paralysis, 
conjunctivitis,  swollen  lymph  glands, 
meningitis,  and  reactive  arthritis,  and 
have  been  associated  with  diabetes, 
encephalitis,  and  other  diseases 
(Lederberg  1992). 

There  are  populations  that  are  at 
greater  risk  from  waterborne  disease. 
These  sensitive  subpopulations  include 
children  (especially  infants),  the  elderly, 
the  malnourished,  pregnant  women,  the 
disease  impaired  (e.g.,  diabetes,  cystic 
fibrosis),  and  a  broad  category  of  those 
with  compromised  immune  systems, 
such  as  AIDS  patients,  those  with 
autoimmime  disorders  (e.g.,  rheumatoid 
arthritis,  lupus  erythematosus,  multiple 
sclerosis),  transplant  recipients,  and 
those  on  chemotherapy  (Rose  1997). 
This  sensitive  segment  represents 
almost  20%  of  the  population  in  the 
United  States  (Gerba  et  al.  1996).  The 
severity  and  duration  of  illness  is  often 
greater  in  sensitive  subpopulations  than 


in  healthy  individuals,  and  in  a  small 
percentage  of  such  cases,  death  may 
result. 

2.  Cryptosporidium  Health  Effects  and 
Outbreaks 

Cryptosporidium  is  a  protozoan 
parasite  that  exists  in  warm-blooded 
hosts  and,  upon  excretion,  may  survive 
for  months  in  the  environment  (Kato  et 
al.,  2001).  Ingestion  of  Cryptosporidium 
can  lead  to  cryptosporidiosis,  a 
gastrointestinal  illness.  Transmission  of 
cryptosporidiosis  often  occurs  through 
consumption  of  feces  contaminated  food 
or  water,  but  may  also  result  from  direct 
or  indirect  contact  with  infected  persons 
or  animals  (Casemore  1990).  Surveys 
(described  in  Section  III)  indicate  that 
Cryptosporidium  is  common  in  surface 
waters  used  as  drinking  water  supplies. 
Sources  of  Cryptosporidium 
contamination  include  animal 
agriculture,  wastewater  treatment  plant 
discharges,  slaughterhouses,  birds,  wild 
animals,  and  other  sources  of  fecal 
matter. 

EPA  is  particularly  concerned  about 
Cryptosporidium  because,  unlike 
pathogens  such  as  bacteria  and  most 
viruses,  Cryptosporidium  oocysts  are 
highly  resistant  to  standard 
disinfectants  like  chlorine  and 
chloramines.  Consequently,  control  of 
Cryptosporidium  in  most  treatment 
plants  is  dependent  on  physical  removal 
processes.  Finished  water  monitoring 
data  indicate  that  Cryptosporidium  is 
sometimes  present  in  filtered,  treated 
drinking  water  (LeChevallier  et  al.  1991; 
Aboytes  et  al.  2002).  Moreover,  as  noted 
later,  many  of  the  individuals  sickened 
by  waterborne  outbreaks  of 
cryptosporidiosis  were  served  by 
filtered  surface  water  supplies  (Solo- 
Gabriele  and  Neumeister,  1996).  In  some 
cases,  these  outbreaks  were  attributed  to 
treatment  deficiencies,  while  in  other 
cases  the  cause  was  unidentified  (see 
Table  II-l). 

These  data  suggest  that  surface  water 
systems  that  filter  and  disinfect  may 
still  be  vxilnerable  to  Cryptosporidium, 
depending  on  the  source  water  quality 
and  treatment  effectiveness.  Today's 
proposed  rule  addresses  concern  with 
passage  of  Cryptosporidium  through 
physical  removal  processes  during 
water  treatment,  as  well  as  in  systems 
lacking  filtration. 

a.  Health  effects.  Cryptosporidium 
infection  is  characterized  by  mild  to 
severe  diarrhea,  dehydration,  stomach 
cramps,  and/or  a  slight  fever.  Symptoms 
typically  last  from  several  days  to  two 
weeks,  though  in  a  small  percentage  of 
cases,  the  symptoms  may  persist  for 
months  or  longer  in  otherwise  healthy 
individuals.  Human  feeding  studies 


have  demonstrated  that  a  low  dose  of 
Cryptosporidium  parvum  (C.  parvum)  is 
sufficient  to  cause  infection  in  healthy 
aduhs  (DuPont  et  al.  1995,  Chappell  et 
al.  1999,  Messner  et  al.  2001).  Studies 
of  immunosuppressed  adult  mice  have 
demonstrated  that  a  single  viable  oocyst 
can  induce  patent  C.  parvum  infections 
(Yang  et  al.  2000). 

There  is  evidence  that  an  immune 
response  to  Cryptosporidium  exists,  but 
the  degree  and  duration  of  this 
immunity  is  not  well  characterized.  In 
a  study  by  Chappell  ef  al.  (1999), 
individuals  with  a  blood  serum 
antibody  (IgG),  which  can  develop  from 
exposure  to  C.  parvum,  demonstrated 
immunity  to  low  doses  of  oocysts.  The 
investigators  found  the  ID50  dose  (i.e., 
dose  that  infects  50%  of  the  challenged 
population)  of  one  C.  parvum  isolate  for 
adult  volunteers  who  had  pre-existing 
serum  IgG  to  be  1,880  oocysts  in 
comparison  to  132  oocysts  for 
individuals  reported  as  serologically 
negative.  However,  the  implications  of 
these  data  for  studies  of 
Cryptosporidium  infectivity  are  unclear. 
Earlier  work  did  not  observe  a 
correlation  between  the  development  of 
antibodies  after  Cryptosporidium 
exposure  and  subsequent  protection 
from  illness  (Okhuysen  et  al.  1998).  A 
subsequent  investigation  by  Muller  et 
al.  (2001)  observed  serological 
responses  to  Cryptosporidium  antigens 
in  samples  from  individuals  reported  by 
Chappel  et  al.  as  serologically  negative. 

Cryptosporidium  parvum  was  first 
recognized  as  a  human  pathogen  in 
1976  (Juranek  1995).  Cases  of  illness 
from  Cryptosporidium  were  rarely 
reported  until  1982  when  documented 
disease  incidence  increased  due  to  the 
AIDS  epidemic  (Current  1983).  As 
laboraton.'  diagnostic  techniques 
improved  during  subsequent  years, 
outbreaks  among  immunocompetent 
persons  were  recognized  as  well. 
Human,  cattle,  dog  and  deer  types  of  C. 
parvum  have  been  found  in  healthy 
individuals  (Ong  et  al.  2002,  Morgan- 
Ryan  et  al.  2002).  Other 
Cryptosporidium  species  (C.  felis,  C. 
meleagridis,  and  possibly  C.  muris)  have 
infected  healthy  individuals,  primarily 
children  (Xiao-e(  al.  2001,  Chalmers  et 
al.  2002,  Katsiunata  et  al.  2000).  Cross- 
species  infection  occurs.  The  human 
type  of  C.  parvum  (now  named  C. 
hominis  (Morgan-Ryan  et  al.  2002])  has 
infected  a  dugong  and  monkeys  (Spano 
et  al.  1998).  The  cattle  type  of  C.  panoun 
infects  humans,  wild  animals,  and  other 
livestock,  such  as  sheep,  goats  and  deer 
(Ong  et  al.  2002). 

As  noted  earlier,  there  are  sensitive 
populations  that  are  at  greater  risk  from 
pathogenic  microorganisms. 
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b.  Waterbome  cryptosporidiosis 
outbreaks.  Cryptosporidium  has  caused 
a  number  of  waterbome  disease 
outbreaks  since  1984  when  the  first  one 
was  reported  in  the  U.S.  Table  II-l  lists 
reported  outbreaks  in  community  water 
systems  (CWS)  and  non-community 
water  systems  (NCWS).  Between  1984 — 
1998,  nine  outbreaks  caused  by 
Cryptosporidium  were  reported  in  the 
U.S.  with  approximately  421,000  cases 
associated  cases  of  illness  (CDC  1993, 
1996,  1998,  2000,  and  2001).  Solo- 
Gabriele  and  Neumeister  (1996) 
characterized  water  supplies  associated 
with  U.S.  outbreaks  of 
cryptosporidiosis.  They  determined  that 
almost  half  of  the  outbreaks  were 
associated  with  ground  water  (untreated 
or  chlorinated  springs  and  wells),  but 
that  the  majority  of  affected  individuals 
were  served  by  filtered  surface  water 
supplies  (rivers  and  lakes).  They  foimd 


that  during  outbreaks  involving  treated 
spring  or  well  water,  the  chlorination 
systems  were  apparently  operating 
satisfactorily,  with  a  measurable 
chlorine  residual. 

Although  the  occurrence  of 
Cryptosporidium  in  U.S.  drinking  water 
supplies  has  been  substantiated  by  data 
collected  during  outbreak 
investigations,  the.source  and  density  of 
oocysts  associated  with  the  outbreak 
have  not  always  been  detected  or 
reported.  Fiulhermore,  because  of 
limitations  and  uncertainties  of  the 
immunofluorescence  assay  (IFA) 
method  used  in  earlier  studies,  negative 
results  in  source  or  finished  water 
during  these  outbreaks  do  not 
necessarily  mean  that  there  were  no 
oocysts  in  the  water  at  the  time  of 
sampling. 


1  ^BLE  11-1.— Outbreaks  Caused  by  Cryptosporidium  in  Public  Water  Systems:  1984-1998 


Year 


1984 
1987 
1991 
1992 
1992 
1993 
1993 
1994 
1998 


State 


TX 

GA 

PA 

OR 

OR 

NV 

WI 

WA 

TX 


Cases 


117 

CWS 

13,000 

CWS 

551 

NCWS 

tt 

CWS 

tt 

CWS 

103 

CWS 

403,000 

CWS 

134 

CWS 

1,400 

CWS 

System 


Deficiency 


3 
3 
3 
3 
3 
5 
3 
2 
3 


Source 


Well. 

River. 

Well. 

Spring. 

River. 

Lake. 

Lake. 

Well. 

Well. 


tt  =Total  estiftated 
face  water;  (2) 
and  inadequate 
pair,  and  contanr|lnatlon 


cases  were  3,000  The  locations  were  nearby  and  cases  overlapped  in  time  Definitions  of  deficiencies  =  (1)  untreated  sur- 
i  ntreated  ground  water;  (3)  treatment  deficiency  {e.g.,  temporary  interruption  of  disinfection,  chronically  inadequate  disinfection, 
)r  no  filtration);  (4)  distribution  system  deficiency  (e.g.,  cross  connection,  contamination  of  water  mains  during  construction  or  re- 
of  a  storage  facility);  and  (5)  unknown  or  miscellaneous  deficiency. 


3.  Remaining 
Following  the 


'ublic  Health  Concerns 
ESWTR  and  LTlESWTR 


This  section 


presents  the  areas  of 


remaining  pub  lie  health  concern 
following  imp  ementation  of  the 
lESWTR  and  I  TlESWTR  that  EPA 
proposes  to  ad  iress  in  the  LT2ESWTR. 
These  are  as  fc  Hows:  (a)  Adequacy  of 
physical  remo  ral  to  control 
Cryptosporidium  and  the  need  for  risk 
based  treatmei  it  requirements;  (b) 
control  of  Cry}  tosporidium  in  unfiltered 
systems;  and  (i :)  uncovered  finished 
water  storage  1  icilities. 

EPA  recogni  zed  each  of  these  issues 
as  a  potential  |  lublic  health  concern 
,  diuing  develo]  iment  of  the  lESWTR,  but 
could  not  addi  ess  them  at  that  time  due 
to  the  absence  of  key  data.  Accordingly, 
this  section  be  jins  with  a  description  of 
how  EPA  cons  dered  these  issues  during 
development  c  f  the  lESWTR,  including 
the  data  gaps  t  lat  were  identified  at  that 
time.  This  is  fc  llowed  by  a  statement  of 
the  extent  to  w  hich  new  information  has 
filled  these  dal  a  gaps,  thereby  allowing 


EPA  to  address  these  public  health 
concerns  in  the  LT2ESWTR  proposal, 
a.  Adequacy  of  physical  removal  to 
control  Cryptosporidium  and  the  need 
for  risk  based  treatment  requirements.  A 
question  that  received  significant 
consideration  during  development  of 
the  lESWTR  is  whether  physical 
removal  by  filtration  plants  provides 
adequate  protection  against 
Cryptosporidium  in  drinking  water,  or 
whether  certain  systems  should  be 
required  to  provide  inactivation  of 
Cryptosporidium  based  on  source  water 
pathogen  levels.  As  discussed  in  the 
proposal,  notice  of  data  availability 
(NODA),  and  final  lESWTR,  EPA  and 
stakeholders  concluded  that  data 
available  during  lESWTR  development 
were  not  adequate  to  support  risk  based 
inactivation  requirements  for 
Cryptosporidium.  However,  the  Agency 
maintained  that  a  risk  based  approach  to 
Cryptosporidium  control  would  be 
considered  for  the  LT2ESWTR  when 
data  collected  imder  the  Information 
Collection  Rule  were  available  and  other 


critical  information  needs  had  been 
addressed. 

The  lESWTR  proposal  (59  FR  38832. 
July  29,  1994)  (USEPA  1994)  included 
two  treatment  alternatives,  labeled  B 
and  C,  that  specifically  addressed 
Cryptosporidium.  Under  Alternative  B, 
the  level  of  required  treatment  would  be 
based  on  the  density  of 
Cryptosporidium  in  the  soiu-ce  water. 
The  proposal  noted  concerns  with  this 
approach,  though,  due  to  uncertainty  in 
the  risk  associated  with 
Cryptosporidium  and  the  feasibility  of 
achieving  higher  treatment  levels 
through  disinfection.  Consequently, 
EPA  also  proposed  Alternative  C,  which 
would  require  2  log  (99%)  removal  of 
Cryptosporidium  by  filtration.  This  was 
based  on, the  determination  that  2  log 
Cryptosporidium  removal  is  feasible 
using  conventional  treatment. 

In  the  1996  Information  Collection    ,. 
Rule  (61  FR  24354,  May  14, 1996) 
(USEPA  1996a),  EPA  concluded  that  the 
analytical  method  prescribed  for 
measiuing  Cryptosporidium  was 
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adequate  for  making  national 
occurrence  estimates,  but  would  not 
suffice  for  making  site  specific  source 
water  density  estimates.  This  finding 
further  contributed  to  the  rationale 
supporting  Alternative  C  imder  the 
proposed  lESWTR. 

The  NODA  for  the  lESWTR  (62  FR 
59498,  Nov.  3,  1997)  (USEPA  1997a) 
presented  the  recommendations  of  the 
Stage  1  MDBP  Federal  Advisory 
Committee  for  the  lESWTR.  As  stated  in 
the  NODA,  the  Committee  engaged  in 
extensive  discussions  regarding  the 
adequacy  of  relying  solely  on  physical 
removal  to  control  Cryptosporidium  and 
the  need  for  inactivation.  There  was  an 
absence  of  consensus  on  whether  it  was 
possible  at  that  time  to  adequately 
measure  Cryptosporidium  inactivation 
efficiencies  for  various  disinfection 
technologies.  This  was  a  significant 
impediment  to  addressing  inactivation 
in  the  lESWTR.  However,  the 
Committee  recognized  that  inactivation 
requirements  may  be  necessary  under 
futiu'e  regulatory  scenarios,  as  shown  by 
the  following  consensus 
reconunendation  fi-om  the  Stage  1 
MDBP  Agreement  in  Principle: 

EPA  should  issue  a  risk  based  proposal  of 
the  Final  Enhanced  Surface  Water  Treatment 
Rule  for  Cryptosporidium  embodying  the 
multiple  barrier  approach  (e.g.,  source  water 
protection,  physical  removal,  inactivation, 
etc.),  including,  where  risks  suggest 
appropriate,  inactivation  requirements  (62  FR 
59557,  Nov.  3,  1997)  (USEPA  1997a). 

The  preamble  to  the  final  lESWTR  (63 
FR  69478,  Dec.  16,  1998)  (USEPA 
1998a)  states  that  EPA  was  unable  to 
consider  the  proposed  Alternative  B 
(treatment  requirements  for 
Cryptosporidium  based  on  soujce  water 
occurrence  levels)  for  the  lESWTR 
because  occurrence  data  from  the 
Information  Collection  Rule  siuvey  and 
related  analysis  were  not  available  in 
time  to  meet  the  statutory  promulgation 
deadline.  The  Agency  affirmed,  though, 
that  further  control  of  Cryptosporidium 
would  be  addressed  in  the  LT2ESWTR. 

In  today's  notice,  EPA  is  proposing  a 
risk  based  approach  for  control  of 
Cryptosporidium  in  drinking  water. 
Under  this  approach,  the  required  level 
of  additional  Cryptosporidium  treatment 
relates  to  the  source  water  pathogen 
density.  EPA  believes  many  of  the  data 
gaps  that  prevented  the  adoption  of  this 
approach  under  the  lESWTR  have  been 
addressed.  As  described  in  Section  III  of 
this  preamble,  information  on 
Cryptosporidium  occurrence  from  the 
Information  Collection  Rule  and 
Information  Collection  Rule 
Supplemental  Surveys,  along  with  new 
data  on  Cryptosporidium  infectivity, 
have  provided  EPA  vdth  a  better 


understanding  of  the  magnitude  and 
distribution  of  risk  for  this  pathogen. 
Improved  analytical  methods  allow  for 
a  more  accurate  assessment  of  source 
water  Cryptosporidium  levels,  and 
recent  disinfection  studies  with  UV, 
ozone,  and  chlorine  dioxide  provide  the 
technical  basis  to  support 
Cryptosporidium  inactivation 
requirements. 

b.  Control  of  Cryptosporidium  in 
unfiltered  systems.  There  is  particular 
concern  about  Cryptosporidium  in  the 
source  waters  of  unfiltered  systems 
because  this  pathogen  has  been  shown 
to  be  resistant  to  conventional 
disinfection  practices.  In  the  lESWTR, 
EPA  extended  watershed  control 
requirements  for  unfiltered  systems  to 
include  the  control  of  Cryptosporidium. 
EPA  did  not  establish  Cryptosporidium 
treatment  requirements  for  unfiltered 
systems  because  available  data 
suggested  an  equivalency  of  risk  in 
filtered  and  unfiltered  systems.  This  is 
described  in  the  final  lESWTR  as 
follows: 

it  appears  that  unfiltered  water  systems  that 
comply  with  the  source  water  requirements 
of  the  SWTR  have  a  risk  of  cryptosporidiosis 
equivalent  to  that  of  a  water  system  with  a 
well  operated  filter  plant  using  a  water 
source  of  average  quality  (63  FR  69492,  Dec. 
16,  1998)  (USEPA  1998a) 

The  Agency  noted  that  data  fi-om  the 
Information  Collection  Rule  would 
provide  more  information  on 
Cryptosporidium  levels  in  filtered  and 
imfiltered  systems,  and  that 
Cryptosporidium  treatment 
requirements  would  be  re-evaluated 
when  these  data  became  available. 

In  today's  notice,  EPA  is  proposing 
Cryptosporidium  inactivation 
requirements  for  imfiltered  systems. 
These  proposed  requirements  stem  from 
an  assessment  of  Cryptosporidium 
source  water  occurrence  in  both  filtered 
and  unfiltered  systems  using  data  from 
the  Information  Collection  Rule  and 
other  surveys,  as  described  in  Section  III 
of  this  preamble.  These  new  data  do  not 
support  the  finding  described  in  the 
lESWTR  of  equivalent  risk  in  filtered 
and  unfiltered  systems.  Rather, 
Cryptosporidium  treatment  by 
unfiltered  systems  is  necessary  to 
achieve  a  finished  water  risk  level 
equivalent  to  that  of  filtered  systems.  In 
addition,  the  development  of 
Cryptosporidium  inactivation  criteria 
for  UV,  ozone,  and  chlorine  dioxide  in 
the  LT2ESWTR  has  made  it  feasible  for 
unfiltered  systems  to  provide 
Cryptosporidium  treatment. 

c.  Uncovered  finished  water  storage 
facilities.  In  the  lESWTR  proposal,  EPA 
solicited  comment  on  a  requirement  that 
systems  cover  finished  water  storage 


facilities  to  reduce  the  potential  for 
contamination  by  pathogens  and 
hazardous  chemicals.  Potential  sources 
of  contamination  to  imcovered  storage 
facilities  include  airborne  chemicals, 
runoff,  animal  carcasses,  animal  or  bird 
droppings,  and  growth  of  algae  and 
other  aquatic  organisms  (59  FR  38832, 
July  29,  1994)  (USEPA  1994). 

The  final  lESWTR  established  a 
requirement  to  cover  all  new  storage 
facilities  for  finished  water  for  which 
construction  began  after  February  16, 
1999  (63  FR  69493,  Dec.  16,  1998) 
(USEPA  1998a).  In  preamble  to  the  final 
lESWTR,  EPA  described  hiture 
regulation  of  existing  uncovered 
finished  water  storage  facilities  as 
follows: 

EPA  needs  more  time  to  collect  and 
analyze  additional  information  to  evaluate 
regulatory  Impacts  on  systems  with  existing 
uncovered  reservoirs  on  a  national  basis  .  .  . 
EPA  will  further  consider  whether  to  require 
the  covering  of  existing  reservoirs  during  the 
development  of  subsequent  microbial 
regulations  when  additional  data  and 
analysis  to  develop  the  national  costs  of 
coverage  are  available. 

EPA  continues  to  be  concerned  about 
contamination  resulting  from  uncovered 
finished  water  storage  facilities, 
particularly  the  potential  for  virus 
contamination  via  bird  droppings,  and 
now  has  sufficient  data  to  estimate 
national  cost  implications  for  various 
regulatory  control  strategies.  Therefore, 
EPA  is  proposing  control  measures  for 
all  systems  with  uncovered  finished 
water  storage  facilities  in  the 
LT2ESWTR.  New  data  and  proposed 
requirements  are  described  in  section 
IV.E  of  this  preamble. 

D.  Federal  Advisory  Committee  Process 

In  March  1999,  EPA  reconvened  the 
M-DBP  Federal  Advisory  Committee  to 
develop  recommendations  for  the  Stage 
2  DBPR  and  LT2ESWTR.  The 
Committee  consisted  of  organizational 
members  representing  EPA,  State  and 
local  public  health  and  regulatory 
agencies,  local  elected  officials,  Indian 
Tribes,  drinking  water  suppliers, 
chemical  and  equipment  manufacturers, 
and  public  interest  groups.  Technical 
support  for  the  Committee's  discussions 
was  provided  by  a  technical  workgroup 
established  by  the  Committee  at  its  first 
meeting.  The  Committee's  activities 
resulted  in  the  collection  and  evaluation 
of  substantial  new  information  related 
to  key  elements  for  both  rules.  This 
included  new  data  on  pathogenicity, 
occiurence,  and  treatment  of  microbial 
contaminants,  specifically  including 
Cryptosporidium,  as  well  as  new  data  on 
DBP  health  risks,  exposure,  and  control. 
New  information  relevant  to  the 


47650 


Federal  Register / Vol.  68,  No.  154/Monday,  August  11,  2003 / Proposed  Rules 


LT2ESWTR  is  iummarized  in  Section  III 
of  this  proposal. 

In  Septembe  ■  2000,  the  Committee 
signed  an  Agra  ament  in  Principle 
reflecting  the  c  snsensus 
recommendati(  tns  of  the  group.  The 
Agreement  wa:  published  in  a 
December  29,  i  000  Federal  Register 
notice  (65  FR  8  3015,  December  29, 
2000)  (USEPA  2000a).  The  Agreement  Is 
divided  into  Pc  rts  A  &  B.  The  entire 
Committee  rea(  ;hed  consensus  on  Part 
A,  which  conta  ins  provisions  that 
directly  apply  i  o  the  Stage  2  DBPR  and 
LT2ESWTR.  Tlie  hill  Committee,  with 
the  exception  c  f  one  member,  agreed  to 
Part  B,  which  1:  as  recommendations  for 
future  activitiei  i  by  EPA  in  the  areas  of 
distribution  sv!  tems  and  microbial 
water  quality  c  iteria. 

The  Commiti  Be  reached  agreement  on 
the  following  n  ajor  issues  discussed  in 
this  notice  and  the  proposed  Stage  2 
DBPR: 

LT2ESWTR:   1)  Additional 
Cryptosporidiu  n  treatment  based  on 
source  water  m  jnitoring  results;  (2) 
Filtered  system  >  that  must  comply  with 
additional  Cnj  tosporidium  treatment 
requirements  n:  ay  choose  from  a 
"toolbox"  of  trt  atment  and  control 
options;  (3)  Rec  uced  monitoring  burden 
for  small  syster  is;  (4)  Future  monitoring 
to  confirm  sour  :e  water  quality 
assessments;  (5   Cryptosporidium 
inactivation  by  all  imfihered  systems; 
(6)  Unfiltered  s  'stems  meet  overall 
inactivation  retjuirements  using  a 
minimum  of  2  disinfectants;  (7) 

criteria  and  guidance 
ion  and  other  toolbox 
options;  (8)  Coxier  or  treat  existing 
uncovered  finis  led  water  reservoirs 
(i.e.,  storage  fac  lities)  or  implement  risk 
mitigation  plan  :. 

Stage  2  DBPR  (1)  Compliance 
calculation  for  I  otal  trihanomethanes 
(TTHM)  and  fiv  ?  haloacetic  acids 
(HAAS)  revised  from  a  running  annual 
average  (RAA)  t  d  a  locational  running 


Development  o 
for  UV  disinfec 


aimual  average 


carried  out  in  tx  ^o  phases  of  the  rule;  (3) 


Performance  of 
System  Evaluat 
importance  of  s 


The  purpose 
describe  informktion 
risks  and  treatm  ent 
in  drinking  water 
available  since 
lESWTR.  Much 
evaluated  by  th 
Advisory  Comnji 


LRAA);  (2)  Compliance 


F  m  Initial  Distribution 
on:  (4)  Continued 
multaneous  compliance 

with  DBP  and  n  icrobial  regulations;  (5) 

Unchanged  MC  .  for  bromate. 

III.  New  Inform  ation 

Cryptosporidiitm 

Treatment 

^f 
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Health  Risks  and 


this  section  is  to 
related  to  health 
of  Cryptosporidium 
that  has  become 
iPA  developed  the 
of  this  information  was 
Stage  2  M-DBP  Federal 
ittee  when  considering 


whether  and  to  what  degree  existing 
microbial  standards  should  be  revised  to 
protect  public  health.  It  serves  as  a  basis 
for  the  reconunendations  made  by  the 
Advisory  Committee  and  for  provisions 
in  today's  proposed  rule.  This  section 
begins  with  an  overview  of  critical 
factors  that  EPA  considers  when 
evaluating  regulation  of  microbial 
pathogens.  New  information  is  then 
presented  on  three  key  topics: 
Cryptosporidium  infectivity, 
occmrence,  and  treatment. 

A.  0\'erview  of  Critical  Fqctors  for 
Evaluating  Regulation  of  Microbial 
Pathogens 

When  proposing  a  national  primary 
drinking  water  regulation  that  includes 
a  maximum  contaminant  level  or 
treatment  technique,  SDWA  requires 
EPA  to  analyze  the  health  risk  reduction 
benefits  and  costs  likely  to  result  from 
alternative  regulatory  levels  that  are 
being  considered.  For  assessing  risk, 
EPA  follows  the  paradigm  described  by 
the  National  Academy  of  Science  (NRC, 
1983)  which  involves  four  steps:  (1) 
Hazard  identification,  (2)  dose-response 
assessment,  (3)  exposure  assessment, 
and  (4)  risk  characterization.  The 
application  of  these  steps  to  microbial 
pathogens  is  briefly  described  in  this 
section,  followed  by  a  summary  of  how 
EPA  estimates  the  health  benefits  and 
costs  of  regulatory  alteraatives. 

Hazard  identification  for  microbial 
pathogens  is  a  description  of  the  nature, 
severity,  and  duration  of  the  health 
effects  stemming  from  infection.  Under 
SDWA,  EPA  must  consider  health 
effects  on  the  general  population  and  on 
subpopulations  that  are  at  greater  risk  of 
adverse  health  effects.  See  section  II.C.2 
of  this  preamble  for  health  effects 
associated  with  Cryptosporidium. 

Dose-response  assessment  with 
microorganisms  is  commonly  termed 
infectivity  and  is  a  description  of  the 
relationship  between  the  number  of 
pathogens  ingested  and  the  probability 
of  infection.  Information  on 
Cryptosporidium  infectivity  is  presented 
in  section  III.B  of  this  preamble. 

Exposure  to  microbial  pathogens  in 
drinking  water  is  generally  a  fimction  of 
the  concentration  of  the  pathogen  in 
finished  water  and  the  volume  of  water 
ingested  (exposure  also  occurs  through 
secondary  routes  involving  infected 
individuals).  Because  it  is  difficult  to 
directly  measure  pathogens  at  the  low 
levels  typically  present  in  finished 
water,  EPA's  information  on  pathogen 
exposure  is  primarily  derived  from 
siuveys  of  source  water  occurrence.  EPA 
estimates  the  concentration  of 
pathogens  in  treated  water  by 
combining  source  water  pathogen 


occurrence  data  with  information  on  the 
performance  of  treatment  plants  in 
reducing  pathogen  levels.  Data  on  the 
occurrence  of  Cryptosporidium  are 
described  in  section  in.C  of  tliis 
preamble  and  in  Occurrence  and 
Exposiue  Assessment  for  the 
LT2ESWTR  (USEPA  2003b). 
Cryptosporidium  treatment  studies  are 
described  in  section  III.D  of  this 
preamble. 

Risk  characterization  is  the 
culminating  step  of  the  risk  assessment 
process.  It  is  a  description  of  the  nature 
and  magnitude  of  risk,  and  characterizes 
strengths,  weaknesses,  and  attendant 
uncertainties  of  the  assessment.  EPA's 
risk  characterization  for 
Cryptosporidium  is  described  in 
Economic  Analysis  for  the  LT2ESWTR 
(USEPA  2003a). 

Estimating  the  health  benefits  and 
costs  that  would  result  from  a  new 
regulatory  requirement  involves  a 
number  of  steps,  including  evaluating 
the  efficacy  and  cost  of  treatment 
strategies  to  reduce  exposure  to  the 
contaminant,  forecasting  the  number  of 
systems  that  would  implement  different 
treatment  strategies  to  comply  with  the 
regulatory  standard,  and  projecting  the 
reduction  in  exposiu-e  to  the 
contaminant  and  consequent  health  risk 
reduction  benefits  stenuning  from 
regulatory  compliance.  EPA's  estimates 
of  health  benefits  and  costs  associated 
with  the  proposed  LT2ESWTR  are 
presented  in  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a)  and  are 
summarized  in  section  VI  of  this 
preamble. 

B.  Cryptosporidium  Infectivity 

This  section  presents  information  on 
the  infectivity  of  Cryptosporidium 
oocysts.  Infectivity  relates  the 
probability  of  infection  by 
Cryptosporidium  with  the  number  of 
oocysts  that  a  person  ingests,  and  it  is 
used  to  predict  the  disease  burden 
associated  with  different 
Cryptosporidium  levels  in  drinking 
water.  Information  on  Cryptosporidium 
infectivity  comes  from  dose-response 
studies  where  healthy  human  subjects 
ingest  different  numbers  of  oocysts  and 
are  subsequently  evaluated  for  signs  of 
infection  and  illness. 

Data  from  a  himian  dose-response 
study  of  one  Cryptosporidium  isolate 
(the  IOWA  study,  conducted  at  the 
University  of  Texas-Houston  Health 
Science  Center)  had  been  published 
prior  to  the  EESWTR  (DuPont  et  al. 
1995).  Following  lESWTR 
promulgation,  a  study  of  two  additional 
isolates  (TAMU  and  UCP)  was 
completed  and  published  (Okhuysen  et 
al.  1999).  This  study  also  presented  a 
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reanalysis  of  the  IOWA  study  results.  As 
described  in  more  detail  later  in  this 
section,  this  new  study  indicates  that 
the  infectivity  of  Cryptosporidium 
oocysts  varies  over  a  wide  range.  The 
UCP  oocysts  appeared  less  infective 
than  those  of  the  IOWA  study  while  the 
TAMU  oocysts  were  much  more 
infective.  Although  the  occurrence  of 
these  isolates  among  environmental 
oocysts  is  unknown,  a  meta-analysis  of 
these  data  conducted  by  EPA  suggests 
the  overall  infectivity  of 
Cryptosporidium  may  be  significantly 
greater  than  was  estimated  for  the 
lESWTR  (USEPA  2003a). 

This  section  begins  with  a  description 
of  the  infectivity  data  considered  for  the 
lESWTR.  This  is  followed  by  a 
presentation  of  additional  data  that  have 
been  evaluated  for  the  proposed 
LT2ESWTR  and  a  characterization  of 
the  significance  of  these  new  data. 

1 .  Cryptosporidium  Infectivity  Data 
Evaluated  for  lESWTR 

Data  from  the  IOWA  study  (DuPont  et 
al.  1995)  were  evaluated  for  the 
lESWTR.  hi  that  study,  29  individuals 
were  given  single  doses  ranging  from  30 
oocysts  to  1  million  oocysts.  This  oocyst 
isolate  was  originally  obtained  from  a 
naturally  infected  calf.  Seven  persons 
received  doses  above  500,  and  all  were 
infected.  Eleven  of  the  twenty  two 
individuals  receiving  doses  of  500  or 
fewer  were  classified  as  infected  based 
on  oocysts  detected  in  stool  samples. 

The  IOWA  study  data  were  analyzed 
using  an  exponential  dose-response 
model  established  by  Haas  et  al.  (1996) 
for  Cryptosporidium: 
Probability  {Infection  /  Dose}  = 

2  _  g  -  Do!ie/k 

Based  on  the  maximiun  likelihood 
estimate  of  k  (238),  the  probability  of 
infection  from  ingesting  a  single  oocyst 
(1/k)  is  approximately  0.4%  (4  persons 
infected  for  every  1,000  who  each  ingest 
one  oocyst).  Based  on  the  same  estimate, 
the  dose  at  which  50%  of  persons 


become  infected  (known  as  the  median 
infectious  dose  or  ID50)  is  165. 

2.  New  Data  on  Cryptosporidium 
Infectivity 

A  study  of  two  additional 
Cryptosporidium  isolates  was 
conducted  at  the  University  of  Texas- 
Houston  Health  Science  Center 
(Okhuysen  etal.  1999).  One  of  the 
isolates  (UCP)  was  originally  collected 
frtim  naturally  infected  calves.  The 
other  isolate  (TAMU)  was  originally 
collected  from  a  veterinary  student  who 
became  infected  during  necropsy  on  an 
infected  foal. 

The  TAMU  and  UCP  studies  were 
conducted  with  14  and  17  subjects, 
respectively.  Because  thousands  of 
oocysts  per  gram  of  stool  can  go 
undetected,  researchers  elected  to  use 
both  stool  test  results  and  symptoms  as 
markers  of  infection  (only  stool  test 
results  had  been  used  for  the  IOWA 
study).  Under  this  definition,  two 
additional  IOWA  subjects  were  regarded 
as  having  been  infected.  As  shown  in 
Table  III-l,  all  but  two  of  the  TAMU 
subjects  were  presumed  infected  and  all 
but  six  of  the  UCP  subjects  were 
presumed  infected  following  ingestion 
of  the  indicated  oocyst  doses. 

Table  III-l . — Cryptosporidium 

Parvum   Infectivity    in    Healthy 
Adult  Volunteers 


isolate  and  dose 
(#  of  oocysts) 


IOWA: 

30  

100 

300 

500 

1.000 

10,000  

100.000  ... 
1,000,000 
TAMU: 

10  

30  

100  


Number  of 
subjects^ 


Number  in- 
fected ^ 


Table  1 1 1-1 . — Cryptosporidium 

Parvum    Infectivity    in    Healthy 
Adult  VoLurgTEERS— Continued 


Isolate  and  dose 
(#  of  oocysts) 

Numt)er  of 
subjects  ^ 

Number  in- 
fected' 

500  

UCP: 

500  

1,000  

5 

5 
3 

5 

4 

5 

3 
2 

5.000  

2 

10,000  

4 

'The  two  rigfit  columns  list  the  number  of 
subjects  belonging  to  each  category. 

EPA  conducted  a  meta-analysis  of 
these  results  in  which  the  three  isolates 
were  considered  as  a  random  sample  (of 
size  three)  from  a  larger  population  of 
environmental  oocysts  (Messner  et  al. 
2001).  This  meta  analysis  was  reviewed 
by  the  Science  Advisory  Board  (SAB).  In 
written  comments  from  a  December 
2001  meeting  of  the  Drinking  Water 
Committee,  SAB  members 
recommended  the  following:  (1)  two 
assumed  infectivity  distributions  (of 
parameter  r  =  1/k  as  lugit  normal  and 
logit-t)  should  be  used  in  order  to 
characterize  uncertainty  and  (2)  EPA 
should  consider  excluding  the  UCP  data 
set  because  it  seems  to  be  an  outiier  (see 
Section  Vn.K).  In  response,  EPA  has 
used  the  two  recommended 
distributions  for  infectivity  and  has 
conducted  the  meta-analysis  both  with 
and  without  the  UCP  data  due  to 
imcertainty  about  whether  it  is 
appropriate  to  exclude  these  data. 

Table  III-2  presents  meta-analysis 
estimates  of  the  probability  of  infection 
given  one  oocyst  ingested.  Results  are 
shown  for  the  four  different  analysis 
conditions  (log  normal  and  log-t 
distributions;  with  and  without  UCP 
data)  as  well  as  a  combined  residt 
derived  by  sampling  equally  from  each 
distribution.  A  more  complete 
description  of  the  infectivity  analysis  is 
provided  in  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a). 


TABLE  Ill- 

-2.— Risk  of  Infection,  Given  One  Oocyst  Ingested 

- 

Basis  for  analysis 

Probability  of  infection, 
one  oocyst  ingested 

Distributional  model 

Studies  used     ■ 

Mean 

80%  Cred- 
ible inten^al 

IOWA,  TAMU,  and  UCP  „....„ 

IOWA,  TAMU,  and  UCP  

Normal ™. 

Studenf  s  t  (3df) '  „ 

Normal „.... 

Student's  t  (3df>'  

0.07 
0.09 
0.09 
010 

0.007-C.19 
0.015-0.20 

IOWA  and  TAMU  - 

IOWA  and  TAMU                                                    

aoi  1-0.23 
0.014-0.25 

Eoual  Mix  of  Vne  Four  Above 

0.09 

0.011-0.22 

^^ua,  mu  M,  UR>  ruui  ruiuvc 

^  Studenf  s  t  distribution  with  3  degrees  of  freedom  (3d0. 


47652 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003 / Proposed  Rules 


The  results 
the  mean  pro  labil 


sill 


7% 


WIS  I 


ingesting  a 
ranges  from 
the  assumpti(  i 
the  best 
probability 
IOWA  isolate 
earlier  definiti 
these  data 
and  magnitu 
infectivity  is 
in  the  Bnal 

It  should  b<  I 
significantly 
Cryptosporid, 
available  now 
established 
uncertainty 
several  areas, 
the  oocysts 
represent 
occurring  in 
analyses  do 
variability  in 
effect  of 
Furthermore, 
relatively 
bands  on  the 
an  order  of  mi 
limitation  is 
included 
when  people 
water  it  is 


in  Table  111-2  show  that 
ity  of  infection  from 
gle  infectious  oocyst 

to  10%  depending  on 
ns  used.  In  comparison, 
estin^ate  in  the  lESWTR  of  this 
0.4%,  based  on  the 
alone,  and  using  the 
on  of  infection.  Thus, 
surest  that  both  the  range 
of  Cryptosporidium 
ligher  than  was  estimated 


lESWTR. 


noted  that  although 
I  Qore  data  on 
-  uiTi  infectivity  are 
than  when  EJPA 
lESWTR,  there  remains 
about  this  parameter  in 
It  is  unknown  how  well 
in  the  feeding  studies 
Cryptosporidium  naturally 
environment,  and  the 
fully  account  for 
lost  susceptibility  and  the 

infections, 
the  sample  sizes  are 

and  the  confidence 
I  istimates  span  more  than 
gnitude.  Another 
none  of  the  studies 
below  10  oocysts,  while 
ngest  oocysts  in  drinking 
usu  ally  a  single  oocyst. 


tie 


uied 


tie  I 
njt 


previ  Dus 


small 


t  lat 
doses 


3.  Significanc! 

The  new  in 
oocysts  Vciry 
infect  human 
this  variabilit 
highly  infectii  lus 
overall  populi  t 
be  more  infecp 
lESWTR.  The 
earlier  indicates 
infection  at 
concentration:  i 
great  as  previc  us 
was  based  on 
and  using  the 
infection  (stodl 


of  New  Infectivity  Data 

ectivity  data  reveal  that 
J  reatly  in  their  ability  to 
losts.  Moreover,  due  to 
and  the  finding  of  a 

isolate,  TAMU,  the 
ion  of  oocysts  appears  to 
ve  than  assumed  for  the 
meta-analysis  described 

the  probability  of 
'  Cryptosporidium 
may  be  about  20  times  as 

ly  estimated  (which 
he  IOWA  isolate  alone 
Barlier  definition  of 
-confirmed  infections)). 


C.  Cryptospor  dium  Occurrence 

This  sectioE  presents  information  on 
the  occurrenc(  i  of  Cryptosporidium 
oocysts  in  drii  iking  water  sources. 
Occurrence  injformation  is  important 
because  it  is  uked  in  assessing  the  risk 
associated  witti  Cryptosporidium  in 
both  filtered  and  unfiltered  systems,  as 
well  as  in  estifnating  the  costs  and 
benefits  of  th^proposed  LT2ESWTR. 

For  the  lESWTR,  EPA  had  no  national 
survey  data  and  relied  instead  on 
several  sttidiei  that  were  local  or 
regional.  Those  data  suggested  that  a 
typical  (median)  filtered  surface  water 
source  had  ap  )roximately  2 
Cryptosporidi  im  oocysts  per  liter,  while 


a  tjrpical  unfiltered  surface  water  source 
had  about  0.01  oocysts  per  liter,  a 
difference  of  two  orders  of  magnitude. 

Subsequent  to  promulgating  the 
lESWTR,  EPA  obtained  data  from  two 
national  surveys:  the  Information 
Collection  Rule  and  the  Information 
Collection  Rule  Supplemental  Surveys 
(ICRSS).  These  surveys  were  designed  to 
provide  improved  estimates  of 
occurrence  on  a  national  basis.  As 
described  in  more  detail  later  in  this 
section,  the  Information  Collection  Rule 
and  ICRSS  results  show  three  main 
differences  in  comparison  to 
Cryptosporidium  occurrence  data  used 
for  the  EESWTR: 

(1)  Average  Cryptosporidium  occurrence  is 
lower.  Median  oocyst  levels  for  the 
Information  Collection  Rule  and  ICRSS  data 
are  approximately  0.05/L,  which  is  more  than 
an  order  of  magnitude  lower  than  lESWTR 
estimates. 

(2)  Cryptosporidium  occurrence  is  more 
variable  from  location  to  location  than  was 
shown  by  the  data  considered  for  the 
lESWTR.  This  indicates  that  although 
median  occurrence  levels  are  below  those 
assumed  for  the  lESWTR,  there  is  a  subset  of 
systems  whose  levels  are  considerably  greater 
than  the  median. 

(3)  There  is  a  smaller  difference  in 
Cryptosporidium  levels  between  typical 
filtered  and  unfiltered  system  water  sources. 
The  Information  Collection  Rule  data  do  not 
support  the  lESWTR  finding  that  unfiltered 
water  systems  have  a  risk  of 
cryptosporidiosis  equivalent  to  that  of  a  filter 
plant  with  average  quality  source  water. 

This  section  begins  with  a  summary 
of  occurrence  data  that  were  used  to 
assess  risk  under  the  lESWTR  (these 
data  were  also  used  in  the  main  risk 
assessment  for  the  LTlESWTR).  This  is 
followed  by  a  discussion  of  the 
Information  Collection  Rule  and  ICRSS 
that  covers  the  scope  of  the  surveys, 
analytical  methods,  results,  and  a 
characterization  of  how  these  new  data 
impact  ciurent  understanding  of 
Cryptosporidium  exposure.  A  more 
detailed  description  of  occurrence  data 
is  available  in  Occurrence  and  Exposure 
Assessment  for  the  Long  Term  2 
Enhanced  Surface  Water  Treatment  Rule 
(USEPA  2003b). 

1 .  Occurrence  Data  Evaluated  for 
lESWTR 

Occurrence  information  evaluated  for 
the  lESWTR  is  detailed  in  Occurrence 
and  Exposure  Assessment  for  The 
Interim  Enhanced  Surface  Water  "* 

Treatment  Rule  (USEPA  1998c).  This 
information  is  summarized  in  the  next 
two  paragraphs. 

a.  Filtered  systems.  In  developing  the 
lESWTR,  EPA  evaluated 
Cryptosporidium  occurrence  data  from  a 
number  of  studies.  Among  these  studies, 


LeChevallier  and  Norton  (1995) 
produced  the  largest  data  set  and  data 
from  this  study  were  used  for  the 
EESWTR  risk  assessment.  This  study 
provided  estimates  of  mean  occurrence 
at  69  locations  from  the  eastern  and 
central  U.S.  Although  limited  by  the 
small  number  of  samples  per  site  (one 
to  sixteen  samples:  most  sites  were 
sampled  five  times),  variation  within 
and  between  sites  appeared  to  be 
lognormal.  The  study's  median 
measured  source  water  concentration 
was  2.31  oocysts/L  and  the  interquartile 
range  [i.e.,  25th  and  75th  percentile) 
was  1.03  to  5.15  oocysts/L. 

b.  Unfiltered  systems.  To  assess 
Cryptosporidium  occurrence  in 
unfiltered  systems  under  the  lESWTR, 
EPA  evaluated  Cryptosporidium 
monitoring  results  from  several 
unfiltered  water  systems  that  had  been 
summarized  by  the  Seattle  Water 
Department  (Montgomery  Watson. 
1995).  The  median  (central  tendency)  of 
these  data  was  approximately  0.01 
oocysts/L.  Thus,  the  median 
concentration  in  these  data  set  was 
about  2  orders  of  magnitude  less  than 
the  median  concentration  in  the  data  set 
used  for  filtered  systems.  These  data, 
coupled  with  the  assumption  that 
filtered  systems  will  remove  at  least  2 
log  of  Cryptosporidium  as  required  by 
the  lESWTR,  suggested  that  unfiltered 
systems  that  comply  with  the  source 
water  requirements  of  the  SWTR  may 
have  a  risk  of  cryptosporidiosis 
equivalent  to  that  of  a  filter  plant  using 
a  water  source  of  average  quality  (62  FR 
59507,  November  3, 1997)  (USEPA 
1997a). 

2.  Overview  of  the  Information 
Collection  Rule  and  Information 
Collection  Rule  Supplemental  Surveys 
(ICRSS) 

The  Information  Collection  Rule  and 
the  Information  Collection  Rule 
Supplemental  Surveys  (ICRSS)  were 
national  monitoring  studies.  They  were 
designed  to  provide  EPA  with  a  more 
comprehensive  understanding  of  the 
occurrence  of  microbial  pathogens  in 
drinking  water  sources  in  order  to 
support  regulatory  decision  making.  The 
surveys  attempted  to  control  protozoa 
measurement  error  through  requiring 
that  (1)  laboratories  meet  certain 
qualification  criteria,  (2)  standardized 
methods  be  used  to  collect  data,  and  (3) 
laboratories  analyze  performance 
evaluation  samples  throughout  the 
duration  of  the  study  to  ensure  adequate 
analytical  performance.  Information 
Collection  Rule  monitoring  took  place 
from  July  1997  to  December  1998; 
ICRSS  Cryptosporidium  monitoring 
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began  in  March  1999  and  ended  in 
February  2000. 

a.  Scope  of  the  Information  Collection 
Rule.  The  Information  Collection  Rule 
(61  FR  24354,  May  14,  1996)  (USEPA 
1996a)  required  large  PWSs  to  collect 
water  quality  and  treatment  data  related 
to  DBPs  and  microbial  pathogens  over 
an  18-month  period.  PWSs  using  surface 
water  or  ground  water  under  the  direct 
influence  of  surface  water  as  sources 
and  serving  at  least  100,000  people  were 
required  to  monitor  their  raw  water 
monthly  for  Cryptosporidium,  Giardia, 
viruses,  total  coliforms,  and  E.  coli. 
Approximately  350  plants  monitored  for 
microbial  parameters. 

b.  Scope  of  the  ICRSS.  The  ICRSS 
were  designed  to  complement  the 
Information  Collection  Rule  data  set 
with  data  from  systems  serving  fewer 
than  100,000  people  and  by  employing 
an  improved  analytical  method  for 
protozoa  (described  later).  The  ICRSS 
included  47  large  systems  (serving 
greater  than  100,000  people),  40 
medium  systems  (serving  10,000  to 
100,000  people)  and  39  small  systems 
(serving  fewer  than  10,000  people). 
Medium  and  large  systems  conducted  1 
year  of  twice-per-month  sampling  for 
Cryptosporidium,  Giardia  ,  temperature, 
pH,  turbidity,  and  coliforms.  Other 
water  quality  measurements  were  taken 
once  a  month.  Small  systems  did  not 
test  for  protozoa  but  tested  for  all  other 
water  quality  parameters. 

3.  Anal3rtical  Methods  for  Protozoa  in 
the  Information  Collection  Rule  and 
ICRSS 

This  subsection  describes  analytical 
methods  for  Cryptosporidium  that  were 
used  in  the  Information  Collection  Rule 
and  ICRSS.  Information  on 
Cryptosporidium  analytical  methods  is 
important  for  the  LT2ESWTR  for  several 
reasons:  (1)  It  is  relevant  to  the  quality 
of  Cryptosporidium  occurrence  data 
used  to  assess  risk  and  economic  impact 
of  the  LT2ESWTR  proposal,  (2)  it 
provides  a  basis  for  the  statistical 
procedures  employed  to  analyze  the 
occurrence  data,  and  (3)  it  is  used  to 
assess  the  adequacy  of  Cryptosporidium 
methods  to  support  source-specific 
decisions  under  the  LT2ESWTR. 

The  Information  Collection  Rule  and 
ICRSS  data  sets  were  generated  using 
different  analytical  methods.  The 
Information  Collection  Rule  Protozoan 
Method  (ICR  Method)  was  used  to 
analyze  water  samples  for 
Cryptosporidium  during  the  Information 
Collection  Rule.  For  the  ICRSS,  a  similar 
but  improved  method,  EPA  Method 
1622  (later  1623),  was  used  for  protozoa 
analyses  (samples  were  analyzed  for 
Cryptosporidium  using  Method  1622  for 


the  first  4  months;  then  Method  1623 
was  implemented  so  that  Giardia 
concentrations  could  also  be  measured). 

a.  Information  Collection  Rule 
Protozoan  Method.  With  the 
Information  Collection  Rule  Method 
(USEPA  1996b),  samples  were  collected 
by  passing  water  through  a  filter,  which 
was  then  delivered  to  an  EPA-approved 
Information  Collection  Rule  laboratory 
for  analysis.  The  laboratory  eluted  the 
filter,  centrifuged  the  eluate,  and 
separated  Cryptosporidium  oocysts  and 
Giardia  cysts  from  other  debris  by 
density-gradient  centrifugation.  The 
oocysts  and  cysts  were  then  stained  and 
counted.  Differential  interference 
contrast  (DIG)  microscopy  was  used  to 
examine  internal  structures. 

The  Information  Collection  Rule 
Method  provided  a  quantitative 
measurement  of  Cryptosporidium 
oocysts  and  Giardia  cysts,  but  it  is 
believed  to  have  generally 
undercounted  the  actual  occurrence 
(modeling,  described  later,  adjusted  for 
undercounting).  This  undercounting 
was  due  to  low  volumes  analyzed  and 
low  method  recovery.  The  volume 
analyzed  directly  influences  the 
sensitivity  of  the  analytical  method  and 
the  Information  Collection  Rule  Method 
did  not  require  a  specific  volume 
analyzed.  As  a  result,  sample  volumes 
analyzed  during  the  Information 
Collection  Rule  varied  widely, 
depending  on  the  water  matrix  and 
analyst  discretion,  with  a  median 
volume  analyzed  of  only  3  L. 

Method  recovery  characterizes  the 
likelihood  that  an  oocyst  present  in  the 
original  sample  will  b&counted.  Loss  of 
organisms  may  occur  at  any  step  of  the 
analytical  process,  including  filtration, 
elution,  concentration  of  the  eluate,  and 
purification  of  the  concentrate.  To 
assess  the  performance  of  the 
Information  Collection  Rule  Method, 
EPA  implemented  the  Information 
Collection  Rule  Laboratory  Spiking 
Program.  This  program  involved 
collection  of  duplicate  samples  on  two 
dates  from  70  plants.  On  each  occasion, 
one  of  the  duplicate  samples  was  spiked 
with  a  knowm  quantity  of  Giardia  cysts 
and  Cryptosporidium  oocysts  (the 
quantity  was  unknown  to  the  laboratory 
performing  the  analysis),  and  both 
samples  were  processed  according  to 
the  method.  Recovery  of  spiked 
Cryptosporidium  oocysts  ranged  frtim 
0%  to  65%  with  a  mean  of  12%  and  a 
standard  deviation  nearly  equll  to  the 
mean  (relative  standard  deviation  (RSD) 
approximately  100%)  (Scheller  et  al. 
2002). 

b.  Method  1622  and  Method  1623. 
EPA  developed  Method  1622  (detects 
Cryptosporidium)  and  1623  (detects 


Cryptosporidium  and  Giardia)  to 
achieve  higher  recovery  rates  and  lower 
inter-  and  intra-laboratory  variability 
than  previous  methods.  These  methods 
incorporate  improvements  in  the 
concentration,  separation,  staining,  and 
microscope  examination  procedures. 
Specific  improvements  include  the  use 
of  more  effective  filters, 
immunomagnetic  separation  (IMS)  to 
separate  the  oocysts  and  cysts  from 
extraneous  materials  present  in  the 
water  sample,  and  the  addition  of  4,  6- 
dianudino-2-phenylindole  (DAPI)  stain 
for  microscopic  analysis.  The 
performance  of  these  methods  was 
tested  through  single-laboratory  studies 
and  validated  through  multiple- 
laboratory  validation  (round  robin) 
studies. 

The  per-sample  volume  analyzed  for 
Cryptosporidium  during  the  ICRSS  was 
larger  than  in  the  Information  Collection 
Rule,  due  to  a  requirement  that 
laboratories  analyze  a  minimum  of  10  L 
or  2  mL  of  packed  pellet  with  Methods 
1622/23  (details  in  section  IV.K).  To 
assess  method  recovery,  matrix  spike 
samples  were  analyzed  on  five  sampling 
events  for  each  plant.  The  protozoa 
laboratory  spiked  the  additional  sample 
with  a  knowrn  quantity  of 
Cryptosporidium  oocysts  and  Giardia 
cysts  (the  quantity  was  unknowm  to  the 
laboratory  performing  the  analysis)  and 
filtered  and  analyzed  both  samples 
using  Methods  1622/23.  Recovery  in  the 
ICRSS  matrix  spike  study  averaged  43% 
for  Cryptosporidium  with  an  RSD  of 
47%  (Connell  et  al.  2000).  Thus,  mean 
Cryptosporidium  recovery  with 
Methods  1622/23  under  the  ICRSS  was 
more  than  3.5  times  higher  than  mean 
recovery  in  the  Information  Collection 
Rule  lab  spiking  program  and  relative 
standard  deviation  was  reduced  by  more 
than  half. 

Although  Methods  1622  and  1623 
have  several  advantages  over  the 
Information  Collection  Rule  method, 
they  also  have  some  of  the  same 
limitations.  These  methods  do  not 
determine  whether  a  cyst  or  oocyst  is 
viable  and  infectious,  and  both  methods 
require  a  skilled  microscopist  and 
several  hours  of  sample  preparation  and 
analyses. 

4.  Cryptosporidium  Occurrence  Results 
from  the  Information  Collection  Rule 
and  ICRSS 

This  section  describes 
Cryptosporidium  monitoring  results 
from  the  Information  Collection  Rule 
and  ICRSS.  The  focus  of  this  discussion- 
is  the  national  distribution  of  mean 
Cryptosporidium  occurrence  levels  in 
the  sources  of  filtered  and  unfiltered 
plants. 
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small  volumes  analyzed, 
rei|itively  small  niunber  of 
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o<i;urrence  that  led  to  the 
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model  with  Bayesian 
esttnation  techniques  was 
epar£  tely  analyze  filtered  and 
em  data  from  the 
C  jllection  Rule  and  the 


large  and  medium  system  data  from  the 
ICRSS.  The  model  included  parameters 
for  location,  month,  source  water  type, 
and  turbidity.  Markov  Chain  Monte 
Carlo  methods  were  used  to  estimate 
these  parameters,  producing  a  large 
niunber  of  estimate  sets  that  represent 
uncertainty.  This  analysis  is  described 
more  completely  in  Occurrence  and 
Exposure  Assessment  for  the  Long  Term 
2  Enhanced  Surface  Water  Treatment 
Rule  (USEPA  2003b). 

a.  Information  Collection  Rule  results. 
Figure  lU-l  presents  plant-mean 
Cryptosporidium  levels  for  Information 
Collection  Rule  plants  as  a  cumulative 
distribution.  Included  in  Figiu-e  III-l  are 
distributions  of  both  the  observed  raw 
data  adjusted  for  mean  analytical 


method  recovery  of  12%  and  the 
modeled  estimate  of  the  underlying 
distribution,  along  with  90%  confidence 
bounds.  The  two  distributions  (observed 
and  modeled)  are  similar  for  plants  . 
where  Cryptosporidium  was  detected 
(196  of  350  Information  Collection  Rule 
plants  did  not  detect  Cryptosporidium 
in  any  soiu-ce  water  samples).  The 
modeled  distribution  allows  for 
estimation  of  Cryptosporidium 
concentrations  in  sources  where  oocysts 
may  have  been  present  but  were  not 
detected  due  to  low  sample  volume  and 
poor  method  recovery  (this  concept  is 
explained  further  later  in  this  section). 
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contamination  and  a  fraction  of  plants 
with  elevated  source  water  pathogen 
levels.  The  median  and  90th  percentile 
estimates  of  Information  Collection  Rule 
plant-mean  Cryptosporidium  levels  are 


0.048  and  1.3  oocysts/L,  respectively. 
These  levels  are  lower  than 
Cryptosporidium  occurrence  estimates 
used  in  the  lESWTR  (USEPA  1998c), 
and  the  distribution  of  Information       , 
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Collection  Rule  data  is  broader  [i.e., 
more  source-to-source  variability).  Also, 
the  occurrence  of  Cryptosporidium  in 
flowing  stream  sources  was  greater  and 
more  variable  than  in  reservoir/lake 
sources  (shovra  in  USEPA  2003b). 

The  fact  that  only  44%  of  Information 
Collection  Rule  plants  had  one  or  more 
samples  positive  for  Cryptosporidium 
and  that  only  7%  of  all  Information 
Collection  Rule  samples  were  positive 
for  Cryptosporidium  suggests  that 
oocyst  levels  were  relatively  low  in 
many  souj-ce  waters.  However,  as  noted 
earlier,  it  is  expected  that 
Cryptosporidium  oocysts  were  present 
in  many  more  source  waters  at  the  time 


of  sampling  and  were  not  detected  due 
to  poor  analytical  method  recovery  and 
low  sample  volumes. 

This  concept  is  illustrated  by  Figure 
III-2,  which  shows  the  likelihood  of  no 
oocysts  being  detected  by  the 
Information  Collection  Rule  method  as 
a  function  of  source  water  concentration 
(assumes  median  Information  Collection 
Rule  sample  volume  of  3  L).  As  can  be 
seen  in  FigiuB  ni-2,  when  the  source 
water  concentration  is  1  oocyst/L, 
which  is  a  relatively  high  level,  the 
probability  of  no  oocysts  being  detected 
in  a  3  L  sample  is  73%;  for  a  soiurce 
water  with  0.1  oocyst/L,  which  is  close 
to  the  median  occurrence  level,  the 


probability  of  a  non-detect  is  97%. 
Consequently,  EPA  has  concluded  thai 
it  is  appropriate  and  necessary  to  use  a 
statistical  model  to  estimate  the 
underlying  distribution. 

EPA  modeled  Cryptosporidium 
occurrence  separately  for  filtered  and 
unfiltered  plants  that  participated  in  the 
Information  Collection  Rule  because 
unfiltered  plants  comply  with  different 
regulatory  requirements  than  filtered 
plants.  As  shown  in  Table  III-3,  the 
occurrence  of  Cryptosporidium  was 
lower  for  unfiltered  sources. 
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Table  lll-p.— Summary  of  Information  Collection  Rule  Cryptosporidium  Modeled  Source  Water  Data  for 

Unfiltered  and  Filtered  Plants 


Source 


Information  collection  rule 

modeled  plant-mean 

(oocysts/L) 


Mean 


Median 


90th 
per- 
centile 
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Filtered  ... 


0.014 
0.59 


0.0079 
0.052 


0.033 
1.4 


The  mediaii  Cryptosporidium 
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Collection  Rule  was 
which  is  close  to  the 
of  0.01  oocysts/L  reported 
systems  in  the  lESWTR 
Watson,  1995).  However, 
Collection  Rule  data  do 
2  log  difference  in  median 
um  levels  between  filtered 
systems  that  was 
data  used  in  the 
ratio  of  median  plant- 
in  unfiltered  plants  to 
is  about  1:7  (see  Table 
1  ased  on  an  assumption  of 
log  removal  of 
um  by  filtration  plants  (as 

lESWTR  and 
these  data  indicate  that,  on 

water  oocysts  levels 
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finis  led 
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b.  ICRSS  re  wits. 
4  present  plaj  it 


Figures  III-3  and  Ill- 
mean  Cryptosporidium 


levels  for  ICRSS  medium  and  large 
systems,  respectively,  as  cumulative 
distributions.  Medium  and  large  system 
data  were  analyzed  separately  to 
identify  differences  between  the  two 
data  sets.  Similar  to  the  Information 
Collection  Rule  data  plot.  Figures  III-3 
and  in-4  include  distributions  for  both 
the  observed  raw  data  adjusted  for  mean 
analytical  method  recovery  of  43%  and 
the  modeled  estimate  of  the  underlying 
distribution,  along  with  90%  confidence 
bounds.  The  observed  and  modeled 
distributions  are  similar  for  the  85%  of 
ICRSS  plants  that  detected 
Cryptosporidium,  and  the  modeled 
distribution  allows  for  estimation  of 
Cryptosporidium  concentrations  for 
source  waters  where  oocysts  may  have 
been  present  but  were  not  detected. 

Plant-mean  Cryptosporidium 
concentrations  for  large  and  medium 
systems  in  the  ICRSS  are  similar  at  the 
mid  and  lower  range  of  the  distribution 
and  differ  at  the  upper  end.  ICRSS 


mediiun  and  large  systems  both  had 
median  plant-mean  Cryptosporidium 
levels  of  approximately  0.05  oocysts/L, 
which  is  close  to  the  median  oocyst 
level  in  the  Information  Collection  Rule 
data  set  as  well.  However,  the  90th 
percentile  plant-mean  was  0.33  oocysts/ 
L  for  ICRSS  medium  systems  and  0.24 
oocysts/L  for  ICRSS  large  systems.  Note 
that  in  the  Information  Collection  Rule 
distribution,  the  90th  percentile 
Cryptosporidium  concentration  is  1.3 
oocysts/L,  which  is  significantly  higher 
than  either  the  ICRSS  mediiun  or  large 
system  distribution. 

The  reasons  for  different  results 
between  the  surveys  are  not  well 
understood,  but  may  stem  from  year-to- 
year  variation  in  occurrence,  systematic 
differences  in  the  sampling  or 
measurement  methods  employed,  and 
differences  in  the  populations  sampled. 
This  topic  is  discussed  further  at  the 
end  of  this  section. 
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Figure  lli-3.-  Plant-Mean  Cryptosporidium  Levels  for  ICRSS  Medium  Plants 
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broader).  This  is  illustrated  by  considering 
the  ratio  of  the  90th  percentile  to  the  median 
plant-mean  concentration.  In  the 
LeChevallier  and  Norton  (1995)  data  used  for 
the  lESWTR,  this  ratio  was  4.6,  whereas  in 
the  Information  Collection  Rule  data,  this 
ratio  is  27. 

These  data,  therefore,  support  the 
finding  that  Cryptosporidium  levels  are 
relatively  low  in  most  water  sources,  but 
there  is  a  subset  of  sources  with 
relatively  higher  concentrations  where 
additional  treatment  may  be 
appropriate. 

In  regard  to  unfiltered  plants,  the 
Information  Collection  Rule  data  are 
consistent  with  the  Cryptosporidium 
occurrence  estimates  for  imfiltered 
systems  in  the  lESWTR.  However,  due 
to  the  lower  occurrence  estimates  for 
filtered  systems  noted  previously,  the 
Information  Collection  Rule  data  do  not 
support  the  lESWTR  finding  that 
unfiltered  water  systems  in  compliance 
with  the  source  water  requirements  of 
the  SWTR  have  a  risk  of 
cryptosporidiosis  equivalent  to  that  of  a 


well-operated  filter  plant  using  a  water 
source  of  average  quality  (63  FR  69492, 
December  16, 1998)  (USEPA  1998a). 
Rather,  these  data  indicate  that  Agency 
conclusions  regarding  the  risk 
comparison  between  unfiltered  and 
filtered  drinking  waters  must  be  revised. 
For  protection  equivalent  to  that 
provided  by  filtered  systems,  unfiltered 
systems  must  take  additional  steps  to 
strengthen  their  microbial  barriers. 

6.  Request  for  Comment  on  Information 
Collection  Rule  and  ICRSS  Data  Sets 

EPA  notes  that  there  are  significant 
differences  in  the  Information 
Collection  Rule  and  ICRSS  medium  and 
large  system  data  sets.  The  median 
values  for  these  data  sets  are  0.048, 
0.050,  and  0.045  oocysts/L,  respectively, 
while  the  90th  percentile  values  are  1.3, 
0.33,  and  0.24  oocysts/L.  The  reasons 
for  these  differences  are  not  readily 
apparent.  The  ICRSS  used  a  newer 
ihethod  wdth  better  quality  control  that 
yields  significantly  higher  recovery,  and 
this  suggests  that  these  data  are  more 
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reliable  for  estimating  concentrations  at 
individual  plants.  However,  the 
Information  Collection  Rule  included  a 
much  larger  number  of  plants  (350  v.  40 
each  for  the  ICRSS  medium  and  large 
system  surveys)  and,  consequently,  may 
be  more  reliable  for  estimating 
•occurrence  nationally.  The  surveys 
included  a  similar  number  of  samples 
per  plant  (18  v.  24  in  the  ICRSS).  The 
two  surveys  cover  different  time  periods 
(7/97-12/98  for  the  Information 
Collection  Rule  and  3/99-2/00  for  the 
ICRSS). 

In  order  to  better  understand  the 
factors  that  may  account  for  the 
differences  in  the  three  data  sets,  EPA 
conducted  several  additional  analyses. 
First,  EPA  compared  results  for  the 
subset  of  40  plants  that  were  in  both  the 
Information  Collection  Rule  and  ICRSS 
large  system  surveys.  The  medians  for 
the  two  data  sets  were  0.13  and  0.045 
oocysts/L,  respectively,  while  the  90th 
percentiles  were  1.5  and  0.24  oocysts/L. 
Clearly,  the  discrepancy  between  the 
two  surveys  persists  for  the  subsample 
of  data  from  plants  that  participated  in 
both  surveys.  This  suggests  that  the 
different  sample  groups  in  the  full  data 
sets  are  not  the  primary  factor  that 
accounts  for  the  different  results. 

Next,  EPA  looked  at  the  six  month 
period  (July  through  December)  that  was 
sampled  in  two  consecutive  years  (1997 
and  1998)  during  the  Information 
Collection  Rule  survey  to  investigate 
year-to-year  variations  at  the  same 
plants.  Estimated  medians  for  1997  and 
1998  were  0.062  and  0.040  oocysts/L, 
respectively,  while  the  90th  percentiles 
were  1.1  and  1.3  oocysts/L.  While  these 
comparisons  show  some  interyear 
variability,  it  is  less  than  the  variability 
observed  between  the  Information 
Collection  Rule  and  ICRSS  data  sets. 
EPA  has  no  data  comparing  the  same 
plants  using  the  same  methods  for  the 
time  periods  in  question  (1997-98  and 
1999-2000)  so  it  is  not  known  if  the 
variation  between  these  time  periods 
was  larger  than  the  apparent  variation 
between  1997  and  1998  in  the 
Information  Collection  Rule  data  set. 

The  choice  of  data  set  has  a 
significant  eff^ect  on  exposure,  cost,  and 
benefit  estimates  for  the  LT2ESWTR. 
Due  to  the  lack  of  any  clear  criterion  for 
favoring  one  data  set  over  the  other, 
EPA  has  conducted  the  analyses  for  this 
proposed  rule  separately  for  each,  and 
presents  a  range  of  estimates  based  on 
the  three  data  sets.  EPA  requests 
comment  on  this  approach.  EPA  will 
continue.to  evaluate  the  relative 
strengths  and  limitations  of  the  three 
data  sets,  as  well  as  any  new  data  that 
may  become  available  for  the  final  rule. 


D.  Treatment 
1.  Overview 

This  section  presents  information  on 
treatment  processes  for  reducing  the  risk 
from  Cryptosporiciium  in  drinking 
water.  Treatment  information  is  critical 
to  two  aspects  of  the  LT2ESWTR:  (1) 
estimates  of  the  efficiency  of  water 
filtration  plants  in  removing 
Cryptosporidium  are  used  in  assessing 
risk  in  treated  drinking  water  and  (2)  the 
performance  and  availability  of 
treatment  technologies  like  ozone,  UV 
light,  and  membranes  that  effectively 
inactivate  or  remove  Cryptosporidium 
impact  the  feasibility  of  requiring 
additional  treatment  for  this  pathogen. 

The  majority  of  plants  treating  surface 
water  use  conventional  filtration 
treatment,  which  is  defined  in  40  CFR 
141.2  as  a  series  of  processes  including 
coagulation,  flocculation, 
sedimentation,  and  filtration.  Direct 
filtration,  which  is  typically  used  on 
sources  with  low  particulate  levels, 
includes  coagulation  and  filtration  but 
not  sedimentation.  Other  common 
filtration  processes  are  slow  sand, 
diatomaceous  earth  (DE),  membranes, 
and  bag  and  cartridge  filters. 

For  the  lESWTR  (and  later  the 
LTIESWTR),  EPA  evaluated  resuhs 
fi-om  pilot  and  full  scale  studies  of 
Cryptosporidium  removal  by  various 
types  of  filtration  plants.  Based  on  these 
studies,  EPA  concluded  that 
conventional  and  direct  filtration  plants 
meeting  lESWTR  filter  effluent  turbidity 
standards  will  achieve  a  minimum  2  log 
(99%)  reinoval  of  Cryptosporidium.  The 
Agency  reached  the  same  conclusion  for 
slow  sand  and  DE  filtration  plants 
meeting  SWTR  turbidity  standards. 
Treatment  credit  for  technologies  like 
membranes  and  bag  and  cartridge  filters 
was  to  be  made  on  a  product-specific 
basis. 

Subsequent  to  promulgating  the 
lESWTR  and  LTIESWTR,  EPA  has 
reviewed  additional  studies  of  the 
performance  of  treatment  plants  in 
removing  Cryptosporidium,  as  well  as 
other  micron  size  particles  {e.g.,  aerobic 
spores)  that  may  serve  as  indicators  of 
Cryptosporidium  removal.  As  discussed 
later  in  this  section,  the  Agency  has 
concluded  that  these  studies  support  an 
estimate  of  3  log  (99.9%)  for  the  average 
Cryptosporidium  removal  efficiency  of 
conventional  treatment  plants  in 
compliance  with  the  lESWTR  or 
LTIESWTR.  Section  IV.A  describes  how 
this  estimate  of  average  removal 
efficiency  is  used  in  determining  the 
need  for  additional  Cryptosporidium 
treatment  under  the  Lt2ESWTR. 
Further,  this  estimate  is  consistent  with 


the  Stage  2  M-DBP  Agreement  in 
Principle,  which  states  as  follows: 

The  additional  treatment  requirements  in 
the  {LT2ESWTR)  bin  requirement  table  are 
based,  in  part,  on  the  assumption  that 
conventional  treatment  plants  in  compliance 
with  the  lESVVTR  achieve  an  average  of  3  logs 
removal  of  Cryptosporidium. 

In  addition,  the  Agency  finds  that 
available  data  support  an  estimate  of  3  . 
log  average  Cryptosporidium  removal 
for  well  operated  slow  sand  and  DE 
plants.  Direct  filtration  plants  are 
estimated  to  achieve  a  2.5  log  average 
Cryptosporidium  reduction,  in 
consideration  of  the  absence  of  a 
sedimentation  process  in  these  plants. 

The  most  significant  developments  in 
the  treatment  of  Cryptosporidium  since 
lESWTR  promulgation  are  in  the  area  of 
inactivation.  During  IF.SWTR 
development,  EPA  determined  that 
available  data  were  not  sufficient  to 
identify  criteria  for  awarding 
Cryptosporidium  treatment  credit  for 
any  disinfectant.  As  presented  in 
section  IV.C.14,  EPA  has  now  acquired 
the  necessary  data  to  specify  the 
disinfectant  concentrations  and  contact 
times  necessary  to  achieve  different 
levels  of  Cryptosporidium  inactivation 
with  chlorine  dioxide  and  ozone. 
Additionally,  recent  studies  have 
demonstrated  that  UV  light  will  produce 
high  levels  of  Cryptosporidium  and 
Giardia  lamblia  inactivation  at  low 
doses.  Section  IV.C.15  provides  criteria 
for  systems  to  achieve  credit  for 
disinfection  of  Cryptosporidium, 
Giardia  lamblia,  and  viruses  by  UV. 

This  section  begins  with  a  summary 
of  treatment  information  considered  for 
the  lESWTR  and  LTIESWTR.  followed 
by  a  discussion  of  additional  data  that 
EPA  has  evaluated  since  promulgating 
those  regulations.  Further  information 
on  treatment  of  Cryptosporidium  is 
available  in  Technologies  and  Costs  for 
Control  of  Microbial  Contaminants  and 
Disinfection  Byproducts  (USEPA 
?  2003c),  Occurrence  and  Exposure 
Assessment  for  the  Long  Term  2 
Enhanced  Surface  Water  Treatment  Rule 
(USEPA  2003b)  and  section  IV.C  of  this 
preamble. 

2.  Treatment  information  considered  for' 
the  lES WTR  and  LTl  ESWTR 

Treatment  studies  that  were  evaluated 
during  development  of  the  lESWTR  are 
described  in  the  lESWTR  NODA  (62  FR 
59486,  November  3,  1997)  (USEPA 
1997b),  the  Regulatory  Impact  Analysis 
for  the  lESWTR  (USEPA  1998d),  and 
Technologies  and  Costs  for  the 
Microbial  Recommendations  of  the  M/ 
DBP  Advisory  Committee  (USEPA 
1997b).  Treatment  information 
considered  in  development  of  the 
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LTlESWTR  ia  described  in  the  proposed 
rule  (65  FR  59486.  April  10.  2000) 
{USEPA  2000)).  Pertinent  information  is 
siunmarized  ii  the  following 
paragraphs. 

a.  Physical ,  ■emoval.  EPA  evaluated 
eight  studies  ( m  removal  of 
Cryptosporidi  im  by  rapid  granular 
filtration  for  the  lESWTR.  These  were 
Patania  et  al.  1995),  Nieminski  and 
Ongerth  {199f ).  Ongerth  and  Pecoraro 
(1995),  LeChe  ,'allier  and  Norton  (1992). 
LeChevallier  <  t  al.  (1991),  Foundation 
for  Water  Res(  arch  (1994).  Kelley  et  al. 
(1995).  and  Wsst  et  al.  (1994).  These 
studies  included  both  pilot  and  full 
scale  plants. 

Full  scale  p  ants  in  these  studies 
typically  derai  »nstrated  2-3  log  removal 
of  Cryptospon  dium,  and  pilot  plants 
achieved  up  t(  almost  6  log  removal 
imder  optimizsd  conditions.  In  general, 
the  degree  of  r  smoval  that  can  be 
quantified  in  1  nil  scale  plants  is  limited 
because  Crypt  isporidium  levels 
following  filtri  ition  are  often  below  the 
detection  limi  of  the  analytical  method. 
Pilot  scale  studies  overcome  this 
limitation  by  s  eeding  high 
concentration'  of  oocysts  to  the  plant  - 
influent,  but  e  rtrapolation  of  the 
performance  o  a  pilot  plant  to  the 
routine  perfori  aance  of  full  scale  plants 
is  imcertain. 

Cryptosporii  Hum  removal  efficiency 
in  these  studie  5  was  observed  to  depend 
on  a  number  o  factors  including:  water 
matrix,  coagul  mt  application,  treatment 
optimization,  iltered  water  turbidity, 
and  the  filtrati  )n  cycle.  The  highest 
removal  rates  ^  vere  observed  in  plants 
that  achieved  ^  ery  low  effluent 
turbidities. 

EPA  also  evi  Juated  studies  of 
Cryptosporidi  I  m  removal  by  slow  sand 
(Schuler  and  C  hosh  1991 ,  Timms  et  al. 
1995)  and  DE  I  iltration  (Schuler  and 
Gosh  1990)  for  the  lESWTR.  These 
studies  indicat  ed  that  a  well  designed 
and  operated  p  lant  using  these 
processes  coul  1  achieve  3  log  or  greater 
removal  of  Cry  otosporidium. 

After  consid  sring  these  studies.  EPA 
concluded  thai  conventional  and  direct 
filtration  plant  i  in  compliance  with  the 
effluent  tixrbid  ty  criteria  of  the 
lESWTR.  and  s  low  sand  and  DE  plants 
in  compliance  with  the  effluent 
tiirbidity  criter  la  established  for  these 
processes  by  tf  e  SWTR,  would  achieve 
at  least  2  log  re  moval  of 
Cryptosporidii  m.  Recognizing  that 
many  plants  will  achieve  more  than  the 
minimum  2  log  reduction.  EPA 
estimated  med  an  Cryptosporidium 
removal  amonj  filtration  plants  as  near 
3  log  (99.9%)  ^r  the  purpose  of 
assessing  risk. 


The  LTlESWTR  proposal  included 
summaries  of  additional  studies  of 
Cryptosporidium  removal  by 
conventional  treatment  (Dugan  et  al. 
1999).  direct  filtration  (Swertfeger  et  al. 
1998),  and  DE  filtration  (Ongerth  and 
Hutton  1997).  These  studies  supported 
lESWTR  conclusions  stated  previously 
regarding  the  performance  of  these 
processes.  The  LTlESWTR  proposal 
also  summarized  studies  of  membranes, 
bag  filters,  and  cartridge  filters 
(Jacangelo  et  al.  1995,  Drozd  and 
Schartzbrod  1997,  Hirata  and 
Hashimoto  1998.  Goodrich  et  al.  1995. 
Collins  et  al.  1996.  Lykins  et  al.  1994, 
Adham  et  al.  1998).  This  research 
demonstrated  that  these  technologies 
may  be  capable  of  achieving  2  log  or 
greater  removal  of  Cryptosporidium. 
However,  EPA  concluded  that  variation 
in  performance  among  different 
manufacturers  and  models  necessitates 
that  determinations  of  treatment  credit 
be  made  on  a  technology-specific  basis 
(65  FR  19065,  April  10,  2000)  (USEPA 
2000b). 

b.  Inactivation.  In  the  lESWTR  NODA 
(62  FR  59486)  (USEPA  1997a),  EPA 
cited  studies  that  demonstrated  that 
chlorine  is  ineffective  for  inactivation  of 
Cryptosporidium  at  doses  practical  for 
treatment  plants  (Korich  et  al.  1990, 
Ransome  et  al.  1993,  Finch  et  al.  1997). 
The  Agency  also  summarized  studies  of 
Cryptosporidium  inactivation  by  UV, 
ozone,  and  chlorine  dioxide.  EPA 
evaluated  these  disinfectants  to 
determine  if  sufficient  data  were 
available  to  develop  prescriptive 
disinfection  criteria  for 
Cryptosporidium. 

The  studies  of  UV  disinfection  of 
Cryptosporidium  that  were  available 
during  ffiSWTR  development  were 
inconclusive  due  to  methodological 
factors.  These  studies  included: 
Lorenzo-Lorenzo  et  al.  (1993),  Ransome 
et  al.  (1993),  Campbell  et  al.  (1995), 
Finch  et  al.  (1997),  and  Clancy  et  al. 
(1997).  A  common  limitation  among 
these  studies  was  the  use  of  in  vitro 
assays,  such  as  excystation  and  vital  dye 
staining,  to  measure  loss  of  infectivity. 
These  assays  subsequendy  were  shown 
to  overestimate  the  UV  dose  needed  to 
inactivate  protozoa  (Clancy  et  al.  1998, 
Craik  et  al.  2000).  In  another  case,  a 
reactor  vessel  that  blocked  germicidal 
light  was  used  (Finch  et  al.  1997). 

EPA  evaluated  the  following  studies 
of  ozone  inactivation  of 
Cryptosporidium  for  the  lESWTR: 
Peeters  et  al.  (1989),  Korich  et  al.  (1990), 
Parker  et  al.  (1993),  Ransome  et  al. 
(1993),  Finch  et  al.  (1997),  Daniel  et  al. 
(1993),  and  Miltner  et  al.  (1997).  These 
studies  demonstrated  that  ozone  could 
achieve  high  levels  of  Cryptosporidium 


inactivation.  albeit  at  doses  much  higher 
than  those  required  to  inactivate 
Giardia.  Results  of  these  studies  also        ^ 
exhibited  significant  variability  due  to 
factors  like  different  infectivity  assays 
and  methods  of  dose  calculation. 

The  status  of  chlorine  dioxide 
inactivation  of  Cryptosporidium  during 
lESWTR  development  was  similar  to 
that  of  ozone.  EPA  evaluated  a  number 
of  studies  that  indicated  that  relatively 
high  doses  of  chlorine  dioxide  could 
achieve  significant  inactivation  of 
Cryptosporidium  (Peeters  et  al.  1989, 
Korich  et  al.  1990,  Ransome  et  al.  1993, 
Finch  et  al.  1995  and  1997,  and 
LeChevallier  et  al.  1997).  Data  from 
these  studies  showed  a  high  level  of 
variability  due  to  methodological 
differences,  and  the  feasibility  of  high 
chlorine  dioxide  doses  was  uncertain 
due  to  the  MCL  for  chlorite  that  was 
established  by  the  Stage  1  DBPR. 

After  reviewing  these  studies.  EPA 
and  the  Stage  1  Federal  Advisory 
Committee  concluded  that  available 
data  were  not  adequate  to  award 
Cryptosporidium  inactivation  credit  for 
UV.  ozone,  or  chlorine  dioxide. 

3.  New  Information  on  Treatment  for 
Control  of  Cryptosporidium 

a.  Conventional  filtration  treatment 
and  direct  filtration.  This  section 
provides  brief  descriptions  of  seven 
recent  studies  of  Cryptosporidium 
removal  by  conventional  treatment  and 
direct  filtration,  followed  by  a  summary 
of  key  points. 

Dugan  et  al.  (2001)  evaluated  the 
ability  of  conventional  treatment  to 
control  Cryptosporidium  under  varying 
water  quality  and  treatment  conditions, 
and  assessed  turbidity,  total  particle 
counts  (TPC),  and  aerobic  endospores  as 
indicators  of  Cryptosporidium  removal. 
Fourteen  runs  were  conducted  on  a 
small  pilot  scale  plant  that  had  been 
determined  to  provide  equivalent 
performance  to  a  larger  plant.  Under 
optimal  coagulation  conditions,  oocyst 
removal  across  the  sedimentation  basin 
ranged  from  0.6  to  1.8  log,  averaging  1.3 
log,  and  removal  across  the  filters 
ranged  from  2.9  to  greater  than  4.4  log, 
averaging  greater  than  3.7  log.  Removal 
of  aerobic  spores,  TPC,  and  turbidity  all 
correlated  with  removal  of 
Cryptosporidium  by  sedimentation,  and 
these  parameters  were  conservative 
indicators  of  Cryptosporidium  removal 
across  filtration.  Sedimentation  removal 
under  optimal  conditions  related  to  raw 
water  quality,  with  the  lowest 
Cryptosporidium  removals  observed 
when  raw  water  turbidity  was  low. 

Suboptimal  coagulation  conditions 
(underdosed  relative  to  jar  test 
predictions)  significantly  reduced  plant 
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performance.  Oocyst  removal  in  the 
sedimentation  basin  averaged  0.2  log, 
and  removal  by  filtration  averaged  1.5 
log.  Under  suboptimal  coagulation 
conditions,  low  sedimentation  removals 
of  Cryptosporidium  were  observed 
regarcUess  of  raw  water  tiu-bidity. 

Nieminski  and  Bellamy  (2000) 
investigated  surrogates  as  indicators  of 
Giardia  and  Cryptosporidium  in  source 
water  and  as  measures  of  treatment 
plant  effectiveness.  It  involved  sampling 
for  microbial  pathogens  (Giardia, 
Cryptosporidium,  and  enteric  viruses), 
potential  surrogates  (bacteria,  bacteria 
spores,  bacterial  phages,  turbidity, 
particles),  and  other  water  quality 
parameters  in  the  source  and  finished 
waters  of  23  surface  water  filtration 
facilities  and  one  imfiltered  system. 

While  Giardia  and  Cryptosporidium 
were  found  in  the  majority  of  source 
water  samples,  the  investigators  could 
not  establish  a  correlation  between 
either  occurrence  or  removal  of  these 
protozoa  and  any  of  the  siurogates 
tested.  This  was  attributed,  in  part,  to 
low  concentrations  of  Giardia  and 
Cryptosporidium  in  raw  water  and  high 
analytical  method  detection  limits. 
Removal  of  Cryptosporidium  and 
Giardia  averaged  2.2  and  2.6  log, 
respectively,  when  conservatively 
estimated  using  detection  limits  in 
filtered  water.  Aerobic  spores  were 
found  in  85%  of  filtered  water  samples 
and  were  considered  a  measure  of 
general  treatment  effectiveness.  Average 
reduction  of  aerobic  spores  was  2.84  log. 
Direct  filtration  plants  removed  fewer 
aerobic  spores  than  conventional  or 
softening  plants. 

McTigue  et  al.  (1998)  conducted  an 
on-site  survey  of  100  treatment  plants 
for  particle  counts,  pathogens 
(Cryptosporidium  and  Giardia),  and 
operational  information.  The  authors 
also  performed  pilot  scale  spiking 
studies.  Median  removal  of  particles 
greater  than  2  mm  was  2.8  log,  with 
values  ranging  from  0.04  to  5.5  log. 
Removal  generally  increased  with 
increasing  raw  water  particle 
concentration.  Results  were  consistent 
with  previously  collected  data. 
Cryptosporidium  and  Giardia  were 
found  in  the  majority  of  raw  water 
sources,  but  calculation  of  thefr  log 
removal  was  limited  by  the 
concentration  present.  River  sources 
had  a  higher  incidence  of  pathogen 
occurrence.  Direct  filtration  plants  had 
higher  levels  of  pathogens  in  the  filtered 
water  than  others  in  the  survey. 

Nearly  all  of  the  filter  nms  evaluated 
in  the  survey  exhibited  spikes  where 
filtered  water  particle  counts  increased, 
and  pilot  work  showed  that  pathogens 
are  more  likely  to  be  released  during 


these  spike  events.  Cryptosporidium 
removal  in  the  pilot  scale  spiking  study 
averaged  nearly  4  log,  regardless  of  the 
influent  oocyst  concentration.  Pilot 
study  results  indicated  a  strong 
relationship  between  removal  of 
Cryptosporidium  and  removal  of 
particles  (>  3  nm)  dm-ing  runs  using 
optimal  coagulation  and  similar 
temperatiu^s. 

Patania  et  al.  (1999)  evaluated 
removal  of  Cryptosporidium  at  varied 
raw  water  and  filter  effluent  turbidity 
levels  using  direct  filtration.  Runs  were 
conducted  with  both  low  (2  NTU)  and 
high  (10  NTU)  raw  water  turbidity. 
Targeted  filtered  water  turbidity  was 
either  0.02  or  0.05  NTU.  At  equivalent 
filtered  water  turbidity, 
Cryptosporidium  removal  was  slightly 
higher  when  the  raw  water  tiu-bidity 
was  higher.  Also,  Cryptosporidium 
removal  was  enhanced  by  an  average  of 
1.5  log  when  steady-state  filtered  water 
turbidlity  was  0.02  NTU  compared  to 
Q.05  NTU. 

Buck  et  al.  (2000)  evaluated  filtration 
efficiency  during  optimal  and 
suboptimal  coagulation  conditions  with 
two  pilot  scale  filtration  plants.  One 
plant  employed  a  high  coagulation  dose 
for  both  total  organic  carbon  (TOC)  and 
particle  removal,  and  the  second  plant 
used  a  low  dose  intended  for  particle 
removal  only.  Under  optimal  operating 
conditions,  which  were  selected  to 
achieve  filtered  water  turbidity  below 
0.1  NTU,  median  Cryptosporidium 
removal  was  5.6  log  at  the  high 
coagulant  dose  plant  and  3  log  at  the 
low  dose  plant.  Under  suboptimal 
coagulation  conditions,  where  the 
coagulant  dose  was  reduced  to  achieve 
filtered  water  turbidity  of  0.2  to  0.3 
NTU,  median  Cryptosporidium 
removals  dropped  to  3.2  log  and  1  log 
at  the  high  dose  and  low  dose  plants, 
respectively.  Oocyst  removal  also 
decreased  substantially  at  the  end  of  the 
filter  cycle,  although  this  was  not 
always  indicated  by  an  increase  in 
turbidity.  Rims  conducted  with  no 
coagulant  resulted  in  very  little 
Cryptosporidium  removal. 

Emelko  et  al.  (2000)  investigated 
Cryptosporidium  removal  during 
vulnerable  filtration  periods  using  a 
pilot  scale  direct  filtration  system.  The 
authors  evaluated  four  different 
operational  conditions:  stable,  early 
breeikthrough.  late  breakthrough,  and 
end  of  run.  During  stable  operation, 
effluent  turbidity  was  approximately 
0.04  NTU  and  Cryptosporidium  removal 
ranged  from  4.7  to  5.8  log.  In  the  early 
breakthrough  period,  effluent  turbidity 
increased  from  approximately  0.04  to 
0.2  NTU,  and  Cryptosporidium  removal 
decreased  significantly,  averaging  2.1 


log.  For  the  late  breakthrough  period, 
where  effluent  turbidity  began  at 
approximately  0.25  NTU  and  ended  at 
0.35  NTU,  Cryptosporidium  removal 
dropped  to  an  average  of  1.4  log.  Two 
experiments  tested  Cryptosporidium 
removal  during  the  end-of-nm 
operation,  when  effluent  turbidities 
generally  start  increasing.  Tiu-bidity 
started  at  about  0.04  NTU  for  both 
experiments  and  ended  at  0.06  NTU  for 
tlie  first  experiment  and  0.13  NTU  for 
the  second.  Reported  Cryptosporidium 
removal  ranged  from  1.8  to  3.3  log,  with 
an  average  of  2.5  log  for  both 
experiments. 

Harrington  et  al.  (2001)  studied  the 
removal  of  Cryptosporidium  and 
emerging  pathogens  by  filtration, 
sedimentation,  and  dissolved  air 
flotation  (DAF)  using  bench  scale  jar 
tests  and  pilot  scale  conventional 
treatment  trains.  In  the  bench  scale 
experiments,  all  run  at  optimized 
coagulant  doses,  mean  log  removal  of 
Cryptosporidium  was  1.2  by 
sedimentation  and  1.7  by  DAF. 
Cryptosporidium  removal  was  similar  in 
all  four  water  sources  that  were 
evaluated  and  was  not  significantly 
affected  by  lower  pH  or  coagulant  aid 
addition.  However,  removal  of 
Cryptosporidium  was  greater  at  22°C 
than  at  5°C,  and  was  observed  to  be 
higher  with  alum  coagulant  than  with 
either  polyaluminum 
hydroxychlorosulfate  or  ferric  chloride. 

In  the  pilot  scale  experiments,  mean 
log  removal  of  Cryptosporidium  was  1.9 
in  filtered  water  with  turbidity  of  0.2 
NTU  or  less.  Removal  increased  as 
filtered  water  turbidity  dropped  below 
0.3  NTU.  There  was  no  apparent  effect 
of  filtration  rate  on  removal  efficiency. 
In  comparing  Cryptosporidium  removal 
by  sand,  dual  media  (anthracite/sand), 
and  trimedia  (anthracite/sand/gamet) 
filters,  no  difference  was  observed  near 
neutral  pH.  However,  at  pH  5.7,  removal 
increased  significantly  in  the  sand  filter 
and  it  outperformed  the  other  filter 
media  configiu-ations.  The  authors 
found  no  apparent  explanation  for  this 
behavior.  There  was  no  observable  effect 
of  a  turbidity  spike  on  Cryptosporidium 
removal. 

Significance  of  Conventional  and  .Direct 
Filtration  Studies 

The  performance  of  treatment  plants 
under  current  regulations  is  a  significant 
factor  in  determining  the  need  for 
additional  treatment.  As  described  in 
section  FV.A,  the  proposed 
Cryptosporidium  treatment 
requirements  associated  with 
LT2ESWTR  risk  bins  for  filtered  systems 
are  based,  in  part,  on  an  estimate  that 
conventional  plants  in  compliance  with 
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sedimentation  basins,  which  are  absent 
in  direct  filtration,  can  achieve  0.5  log 
or  greater  Cryptosporidium  reduction 
(Dugan  et  al.  2001,  Patania  et  al.  1995, 
Edzwald  and  Kelly  1998,  Payment  and 
Franco  1993,  Kelley  etal.  1995).  In 
addition,  Patania  et  al.  (1995)  observed 
direct  filtration  to  achieve  less 
Cryptosporidium  removal  than 
conventional  treatment,  and  McTigue  et 
al.  (1998)  found  a  higher  incidence  of 
Cryptosporidium  in  the  treated  water  of 
direct  filtration  plants.  Given  these 
findings,  EPA  has  estimated  that  direct 
filtration  plants  achieve  an  average  of 
2.5  log  Cryptosporidium  reduction  [i.e., 
0.5  log  less  than  conventional 
treatment). 

i.  Dissolved  air  flotation.  Dissolved  air 
flotation  (DAF)  is  a  solid-liquid 
separation  process  that  can  be  used  in 
conventional  treatment  trains  in  place  of 
gravity  sedimentation.  DAF  takes 
advantage  of  the  buoyancy  of  oocysts  by 
floating  oocyst/particle  complexes  to  the 
surface  for  removal.  In  DAF,  air  is 
dissolved  in  pressurized  water,  which  is 
then  released  into  a  flotation  tank 
containing  flocculated  particles.  As  the 
water  enters  the  tank,  the  dissolved  air 
forms  small  bubbles  that  collide  with 
and  attach  to  floe  particles  and  float  to 
the  surface  (Gregory  and  Zabel,  1990). 

In  comparing  DAF  with  gravity 
sedimentation,  Plunmier  et  al.  (1995) 
observed  up  to  0.81  log  removal  of 
oocysts  in  the  gravity  sedimentation 
process,  while  DAF  achieved  0.38  to  3.7 
log  removal,  depending  on  coagulant 
dose.  Edzwald  and  Kelley  (1998) 
demonstrated  a  3  log  removal  of  oocysts 
using  DAF,  compared  with  a  1  log 
removal  using  gravity  sedimentation  in 
the  clarification  process  before 
filtration.  In  bench  scale  testing  by 
Harrington  et  al.  (2001),  DAF  averaged 
0.5  log  higher  removal  of 
Cryptosporidium  than  gravity 
sedimentation.  Based  on  these  results, 
EPA  has  concluded  that  a  treatment 
plant  using  DAF  plus  filtration  can 
achieve  levels  of  Cryptosporidium 
removal  equivalent  to  or  greater  than  a 
conventional  treatment  plant  with 
gravity  sedimentation. 

b.  Slow  saijd  filtration.  Slow  sand 
filtration  is  a  process  involving  passage 
of  raw  water  through  a  bed  of  sand  at 
low  velocity  (generally  less  than  0.4  m/ 
h)  resulting  in  substantial  particulate 
removal  by  physical  and  biological 
mechanisms.  For  the  LT2ESWTR 
proposal,  EPA  has  reviewed  two 
additional  studies  of  slow  sand 
filtration. 

Fogel  et  al.  (1993)  evaluated  removal 
efficiencies  for  Cryptosporidium  and 
Giardia  with  a  full  scale  slow  sand 
filtration  plant.  The  removals  ranged 


from  0.1-0.5  log  for  Cryptosporidium 
and  0.9-1.4  log  for  Giardia.  Raw  water 
turbidity  ranged  from  1.3  to  1.6  MTU 
and  decreased  to  0.35-0.31  MTU  after 
filtration.  The  authors  attributed  the  low 
Cryptosporidium  and  Giardia  removals 
to  the  relatively  poor  grade  of  filter 
media  and  lower  water  temperature. 
The  sand  had  a  higher  uniformity 
coefficient  than  recommended  by  design 
standards.  This  creates  larger  pore 
spaces  within  the  filter  bed  that  retard 
biological  removal  capacity.  Lower 
water  temperatures  (1  °C)  also  decreased 
biological  activity  in  the  filter  media. 

Hall  et  al.  (1994)  examined  the 
removal  of  Cryptosporidium  with  a  pilot 
scale  slow  sand  filtration  plant. 
Cryptosporidium  removals  ranged  fi-om 
2.8  to  4.3  log  after  filter  maturation, 
with  an  average  of  3.8  log  (at  least  one 
week  after  filter  scraping).  Raw  water 
turbidity  ranged  from  3.0  NTU  to  7.5 
NTU  for  three  of  four  runs  and  15.0 
NTU  for  a  fourth  run.  Filtered  water 
tiirbidity  was  0.2  to  0.4  NTU,  except  for 
the  fourth  run  which  had  2.5  NTU 
filtered  water  turbidity.  This  study  also 
included  an  investigation  of 
Cryptosporidium  removal  during  filter 
start-up  where  the  filtration  rate  was 
slowly  increased  over  a  4  day  period. 
Results  indicate  that  filter  ripening  did 
not  appear  to  affect  Cryptosporidium 
removal. 

The  study  by  Fogel  et  al.  is  significant 
because  it  indicates  that  a  slow  sand 
filtration  plant  may  achieve  less  than  2 
log  removal  of  Cryptosporidium  removed 
while  being  in  compliance  with  the 
effluent  turbidity  requirements  of  the 
lESWTR  and  LTlESWTR.  The  authors 
attributed  this  poor  performance  to  the 
filter  being  improperly  designed,  which, 
if  correct,  illustrates  the  importance  of 
proper  design  for  removal  efficiency  in 
slow  sand  filters.  In  contrast,  the  study 
by  Hall  et  al.  (1994)  supports  other  work 
(Schuler  and  Ghosh  1991,  Timms  e^  al. 
1995)  in  finding  that  slow  sand  filtration 
can  achieve  Cryptosporidium  removal 
greater  than  3  log.  Overall,  this  body  of 
work  appears  to  show  that  slow  sand 
filtration  has  the  potential  to  achieve 
Cryptosporidium  removal  efficiencies 
similar  to  that  of  a  conventional  plant, 
but  proper  design  and  operation  are 
critical  to  realizing  treatment  goals. 

c.  Diatomaceous  earth  filtration. 
Diatomaceous  earth  filtration  is  a 
process  in  which  a  precoat  cake  of  filter 
media  is  deposited  on  a  support 
membrane  and  additional  filter  media  is 
continuously  added  to  the  feed  water  to 
maintain  the  permeability  of  the  filter 
cake.  Since  the  lESWTR  and 
LTlESWTR,  EPA  has  reviewed  one  new 
study  of  DE  filtration  (Ongerth  and 
Hutton  2001).  ft  supports  the  findings  of 
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earlier  studies  (Schuler  and  Gosh  1990, 
Ongerth  and  Hutton  1997)  in  showing 
that  a  well  designed  and  operated  DE 
plant  can  achieve  Cryptosporidium 
removal  equivalent  to  a  conventional 
treatment  plant  [i.e.,  average  of  3  log). 

d.  Other  filtration  technologies.  In 
today's  proposal,  information  about  bag 
filters,  cartridge  filters,  and  membranes, 
including  criteria  for  awarding 
Cryptosporidium  treatment  credit,  is 
presented  in  section  IV.C  as  part  of  the 
microbial  toolbox.  Section  IV.C  also 
addresses  credit  for  pretreatment 
options  like  presedimentation  basins 
and  bank  filtration. 

e.  Inactivation.  Substantial  advances 
in  understanding  of  Cryptosporidium 
inactivation  by  ozone,  chlorine  dioxide, 
and  UV  have  been  made  following  the 
lESWTR  and  LTlESWTR.  These 
advances  have  allowed  EPA  to  develop 
criteria  to  award  Cryptosporidium 
treatment  credit  for  these  disinfectants. 
Relevant  information  is  summarized 
next,  with  additional  information 
sources  noted. 


i.  Ozone  and  chlorine  dioxide.  With 
the  completion  of  several  major  studies, 
EPA  has  acquired  sufficient  information 
to  develop  standards  for  the  inactivation 
of  Cryptosporidium  by  ozone  and 
chlorine  dioxide.  For  both  of  these 
disinfectants,  today's  proposal  includes 
CT  tables  that  specify  a  level  of 
Cryptosporidium  treatment  credit  based 
on  the  product  of  disinfectant 
concentration  and  contact  time. 

For  ozone,  the  CT  tables  in  today's 
proposal  were  developed  through 
considering  four  sets  of  experimental 
data:  Li  et  al.  (2001),  Owens  et  al. 
(2000),  Oppenheimer  et  al.  (2000),  and 
Rennecker  etal.  (1999).  Chlorine 
dioxide  CT  tables  are  based  on  three 
experimental  data  sets:  Li  et  al.  (2001), 
Owens  et  al.  (1999),  and  Ruffell  et  al. 
(2000).  Together  these  studies  provide  a 
large  body  of  data  that  covers  a  range  of 
water  matrices,  both  laboratory  and 
natiu-al.  While  the  data  exhibit 
variability,  EPA  believes  that 
collectively  they  are  sufficient  to 
determine  appropriate  levels  of 


treatment  credit  as  a  function  of 
disinfection  conditions.  CT  tables  for 
ozone  and  chlorine  dioxide  inactivation 
of  Cryptosporidium  are  presented  in 
Section  IV.C.14  of  this  preamble. 

ii.  Ultraviolet  light.  A  major  recent 
development  is  the  finding  that  UV  light 
is  highly  effective  for  inactivating 
Cryptosporidium  and  Giardia  at  low 
doses.  Research  prior  to  1998  had 
indicated  that  very  high  doses  of  UV 
light  were  required  to  achieve 
substantial  disinfection  of  protozoa. 
However,  as  noted  previously,  these 
results  were  largely  based  on  the  use  of 
in  vitro  assays,  which  were  later  shown 
to  substantially  overestimate  the  UV 
doses  required  to  prevent  infection 
(Clancy  et  al.  1998,  Bukhari  et  al.  1999. 
Craik  et  al.  2000).  Recent  research  using 
in  vivo  assays  (e.g.,  neonatal  mouse 
infectivity)  and  cell  culture  techniques 
to  measure  infectivity  has  provided 
strong  evidence  that  both 
Cryptosporidium  and  Giardia  are  highly 
sensitive  to  low  doses  of  UV.  . 

BILUNG  CODE  6S60-50-P 


47664 


Federal  Register/ Vol.  68,  No.  154 /Monday,  August  11,  2003 / Proposed  Rules 


656  -50-C 


hov 


:  consi;  itent 


BILLING  CODE 

Figure  III-5 
selected  studi 
Cryptosporidi 
Figure  III-5  s 
they  are 
high  level  of  i 
low  UV  doses 
demonstrated 
Cryptosporidi 
doses  of  10  m 
comparison 
drinking  watei 
mj/cm  -.  A 
Clancy  et  al.  ( 
light  at  10  mj/ 
log  inactivatio  i 
Cryptosporid 
humans.  Stud 
Giardia  have 
(Craik  et  al 
Linden  et  al. 
2002.  Hayes  et 

In  addition 
inactivation, 
disinfection  d( 
fonnation  of 


10 
UV  Dose  (mJ/cm^) 


15 


20 


Figure  III-5.--  Inactivation  of  Cryptosporidium  by  UV  Light 
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Zheng  et  al.  1999).  Malley  et  al.  (1995) 
evaluated  DBP  formation  in  a  number  of 
surface  and  ground  waters  with  UV 
doses  between  60  and  200  mJ/cm-.  UV 
light  did  not  directly  form  DBFs,  such 
as  trihalpmethanes  (THM)  and 
haloacetic  acids  (HAA),  and  did  not 
alter  the  concentration  or  species  of 
DBFs  formed  by  post-disinfection  with 
chlorine  or  chloramines.  A  study  by 
Zheng  et  al.  (1999)  reported  that 
applying  UV  light  following  chlorine 
disinfection  had  little  impact  on  THM 
and  HAA  formation.  In  addition,  data 
suggest  that  photolysis  of  nitrate  to 
nitrite,  a  potential  concern  with  certain 
types  of  UV  lamps,  will  not  result  in 
nitrite  levels  near  the  MCL  under 
typical  drinking  water  conditions 
(Feldszus  et  al.  2000,  Sharpless  and 
Linden  2001). 

These  studies  demonstrate  that  UV 
light  is  an  effective  technology  for 
inactivating  Giardia  and 
Cryptosporidium,  and  that  it  does  not 
form  DBFs  at  levels  of  concern  in 
drinking  water.  Section  IV.C.15 


describes  proposed  criteria  for  awarding 
treatment  credit  for  UV  inactivation  of 
Cryptosporidium.  Giardia  lamblia,  and 
viruses.  These  criteria  include  UV  dose 
tables,  validation  testing,  and 
monitoring  standards.  In  addition.  EFA 
is  preparing  a  UV  Disinfection  Guidance 
Manual  with  information  on  design, 
testing,  and  operation  of  UV  systems.  A 
draft  of  this  guidance  is  available  in  the 
docket  for  today's  proposal  (http:// 
www.epa.gov/edocket/). 

iii.  Significance  of  new  information 
on  inactivation.  The  research  on  ozone, 
chlorine  dioxide,  and  UV  light 
described  in  this  proposal  has  made 
these  disinfectants  available  for  systems 
to  use  in  meeting  additional 
Cryptosporidium  treatment 
requirements  under  LT2ESWTR.  This 
overcomes  a  significant  limitation  to 
establishing  inactivation  requirements 
for  Cryptosporidium  that  existed  when 
the  lESWTR  was  developed.  The  Stage 
1  Advisory  Committee  recognized  the 
need  for  inactivation  criteria  if  EFA 
were  to  consider  a  risk  based  proposal 
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for  Cryptosporidium  in  future 
rulemaking  (62  PR  59498,  November  3. 
1997)  (USEPA  2000b).  The  CT  tables  for 
ozone  and  chlorine  dioxide  provide 
such  criteria.  In  addition,  the 
availability  of  UV  furnishes  another 
relatively  low  cost  tool  to  achieve 
Cryptosporidium  inactivation  and  DBF 
control. 

While  no  single  treatment  technology 
is  appropriate  for  all  systems,  EFA 
believes  that  these  disinfectants,  along 
with  the  other  management  and 
treatment  options  in  the  microbial 
toolbox  presented  in  section  FV.C,  make 
it  feasible  for  systems  to  meet  the 
additional  Cryptosporidium  treatment 
requirements  in  today's  proposal. 

IV.  EKscussion  of  Proposed  LT2ESWTR 
Requirements 

A.  Additional  Cryptosporidium 
Treatment  Technique  Requirements  for 
Filtered  Systems 

1.  What  Is  EFA  Proposing  Today? 

a.  Overview  of  framework  approach. 
EFA  is  proposing  treatment  technique 
requirements  to  supplement  the  existing 
requirements  of  the  SWTR,  lESWTR, 
and  LTlESWTR  (see  section  II.B).  The 
proposed  requirements  will  achieve 
increased  protection  against 
Cryptosporidium  in  public  water 
systems  that  use  surface  water  or  ground 
water  under  the  direct  influence  of 
surface  water  as  sources.  Under  this 
proposal,  filtered  systeriis  will  be 
assigned  to  one  of  four  risk  categories    • 
(or  "bins"),  based  on  the  results  of 
soiuce  water  Cryptosporidium 
monitoring.  Systems  assigned  to  the 
lowest  risk  bin  incur  no  additional 
treatment  requirements,  while  systems 
assigned  to  higher  risk  bins  must  reduce 
Cryptosporidium  levels  beyond  lESWTR 
and  LTlESWTR  requirements.  Systems 
will  comply  with  additional 
Cryptosporidium  treatment 
requirements  by  selecting  treatment  and 
management  strategies  from  a 
"microbial  toolbox"  of  control  options. 

Today's  proposal  reflects 
recommendations  from  the  Stage  2  M- 


DBF  Federal  Advisory  Committee  (65 
FR  83015,  December  29,  2000)  (USEPA 
2000a),  which  described  this  approach 
as  a  "microbial  framework".  This 
approach  targets  additional  treatment 
requirements  to  those  systems  with  the 
highest  source  water  Cryptosporidium 
levels  and,  consequently,  the  highest 
vulnerability  to  this  pathogen.  In  so 
doing,  today's  proposal  builds  upon  the 
current  treatment  technique 
requirement  for  Cryptosporidium  under 
which  ail  filtered  systems  must  achieve 
at  least  a  2  log  reduction,  regardless  of 
soiuce  water  quality.  The  intent  of  this 
proposal  is  to  assure  that  public  water 
systems  with  the  higher  risk  soiuce 
water  achieve  a  level  of  public  health 
protection  commensurate  with  systems 
with  less  contaminated  source  water. 

b.  Monitoring  requirements.  Today's 
proposal  requires  systems  to  monitor 
thefr  soiuce  water  (influent  water  prior 
to  treatment  plant)  for  Cryptosporidium, 
E.  coli,  and  turbidity.  The  piupose  of  the 
monitoring  is  to  assess  source  water 
Cryptosporidium  levels  and,  thereby, 
classify  systems  in  different  risk  bins. 
Proposed  monitoring  requirements  for 
large  and  small  systems  are  summarized 
in  Table  IV-I  and  are  characterized  in 
the  following  discussion. 

Large  Systems 

Large  systems  (serving  at  least  10,000 
people)  must  sample  their  source  water 
at  least  monthly  for  Cryptosporidium,  E. 
coli,  and  turbidity  for  a  period  of  2 
years,  beginning  no  later  than  6  months 
after  LT2ESWTR  promulgation.  Systems 
may  sample  more  frequently  (e.g.,  twice- 
per-month,  once-per-week),  provided 
the  same  sampling  frequency  is  used 
throughout  the  2 -year  monitoring 
period.  As  described  in  section  FV.A.l.c, 
systems  that  sample  more  frequently  (at 
least  twice-per-month)  use  a  different 
calculation  that  is  potentially  less 
conservative  to  determine  thefr  bin 
classification. 

The  piupose  of  requiring  large 
systems  to  collect  E.  coli  and  turbidity 
data  is  to  further  evaluate  these 
peirameters  as  indicators  to  identify 


drinking  water  sources  that  are 
susceptible  to  high  concentrations  of 
Cryptosporidium.  As  described  next, 
these  data  will  be  applied  to  small 
system  LT2ESWTR  monitoring. 

Small  Systems 

EPA  is  proposing  a  2-phase 
monitoring  strategy  for  small  systems 
(serving  fewer  than  10,000  people)  to 
reduce  their  monitoring  burden.  This 
approach  is  based  on  Information 
Collection  Rule  and  ICRSS  data 
indicating  that  systems  with  low  source 
water  E.  coli  levels  are  likely  to  have 
low  Cryptosporidium  levels,  such  that 
additional  treatment  would  not  be 
required  under  the  LT2ESWTR.  Under 
this  approach,  small  systems  must 
initially  conduct  one  year  of  bi-weekly 
sampling  (one  sample  every  two  weeks) 
for  E.  coli,  beginning  2.5  years  after 
LT2ESWTR  promulgation.  Small 
systems  are  triggered  into 
Cryptosporidium  monitoring  only  if  the 
initial  E.  coli  monitoring  indicates  a 
mean  concentration  greater  than  10  E. 
coli/100  mL  for  systems  using  a 
reservofr  or  lake  as  their  primary  source 
or  greater  than  50  E.  co/i/lOO  mL  for 
systems  using  a  flowing  stream  as  their 
primary  source.  Small  systems  that 
exceed  these  E.  coli  trigger  values  must 
conduct  one  year  of  twice-per-month 
Cryptosporidium  sampling,  beginning  4 
years  after  LT2ESWTR  promulgation. 

The  analysis  supporting  the  proposed 
E.  coli  values  that  trigger 
Cryptosporidium  monitoring  by  small 
systems  is  presented  in  Section  IV.A.2.  , 
However,  as  recommended  by  the  Stage 
2  M-DBP  Advisory  Committee,  EPA 
will  evaluate  Cryptosporidium  indicator 
relationships  in  the  LT2ESWTR 
monitoring  data  collected  by  large 
systems.  If  these  data  support  the  use  of 
different  indicator  levels  to  trigger  small 
system  Cryptosporidium  monitoring, 
EPA  will  issue  guidance  with 
recommendations.  The  proposed 
LT2ESWTR  allows  States  to  specify 
alternative  indicator  values  for  small 
systems,  based  on  EPA  guidance. 


Table  IV-1  .— LT2ESWTR  Monitoring  Requireivients 


Public  water  systems 

Monitoring  begins 

Monitoring  dura- 
tion 

Monitoring  parameters  and  sample  frequency  requirements 

Cryptosporidium 

E.coli 

Turbidity 

Large  systems  (sen/ing 
10,000  or  more  people). 

Small  systems  (serving 
fewer  than  10,000  peo- 
ple). 

6  months  after  promul- 
gation of 
LT2ESWTR». 

30  months  (2V2  years) 
after  promulgation  of 
LT2ESWTR. 

2  years  

1  year  

minimum  1  sample/ 
month*'. 

See  following  rows 

minimum  1  sam- 
ple/month >". 

1  sample  every 
two  weeks. 

minimum  1  measure- 
ment/month ". 

N/A 
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Public  water  s  /stems 
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Table  IV-1.— LT2ESWTR  Monitoring  Requirements— Continued 


Monitoring  begins 


Monitoring  dura- 
tion 


Monitoring  parameters  and  sample  frequency  requirements 


Cryptosporidium 


E.  cdi 


Turbidity 


Pos  iWe  additional  monitoring  requirement  for  Cryptosporidium.  If  small  systems  exceed  E.  co// trigger  levels',  then 


Small  systems  {^erving       I  48  months  (4  years) 
fewer  than  10J0OO  peo-        after  promulgation  of 
pie)'.  I      LT2ESWTR. 


^Public  water 
for  details. 
^  Public  water 


systems  may  use  equivalent  previously  collected  (grandfathered)  data  to  meet  LT2ESWTR  requirements.  See  section  IV.A.Ld 


Systems  may  sample  more  frequently  {e.g.,  twice  per-month,  once-per-week). 
"^  Small  systemfe  must  monitor  for  Cryptosporidium  for  one  year,  beginning  6  months  after  completion  of  E.  coli  monitoring  if  the  E  coli  annual 
mean  concentration  exceeds  10/100  mL  for  systems  using  lakes/reservoir  sources  or  50/100  mL  for  systems  using  flowing  stream  sources 
N/A  =  Not  app  icable.  No  monitonng  required. 


Sampling  Locj  tion 


Source  wate 
representative 
filtration  plant 
must  be 

plant  that  treat  i 
However,  whei  e 
all  of  their  watpr 
(e.g.,  multiple 
the  same  pipe) 
monitoring  resjilts 
each  plant.  Ty|  lically 
collected  prior 
exceptions  for 
processes.  Direttions 
location  for 

storage,  presed|mentation 
filtration  are 


samples  must  be 
af  the  intake  to  the 
Generally,  sampling 
perforjned  individually  for  each 
a  surface  water  source, 
multiple  plants  receive 
from  the  same  influent 
)lants  draw  water  from 
the  same  set  of 


Systems  witl 
water  sources 
collect  samples 
sources  are  cor  ibined 
if  available.  If  a 
not  available,  s 
samples  from 
analyze  a  wei^ 
sample  or  anal 
source  separat^y 
weighted 


1  year 


2  samples/month 


N/A 


N/A. 


may  be  applicable  to 
,  samples  must  be 
to  any  treatment,  with 
certain  pretreatment 
on  sampling 
s  using  off-stream 

and  bank 
ided  in  section  IV.C. 


piovi 


plants  that  use  multiple 
the  same  time  must 
from  a  tap  where  the 

prior  to  treatment 
blended  source  tap  is 
.fstems  must  collect 
source  and  either 
composite  (blended) 
samples  from  each 
and  determine  a 
of  the  results. 


eich 
igl  ited 


'  ze 


avera  >e 
Sampling  Sche  lule 

Large  system  •>  must  submit  a  sampling 
schedule  to  EPj  ^  within  3  months  after 
promulgation  o  '  the  LT2ESWTR.  Small 
systems  must  si  ibmit  a  sampling 
schedule  for  E.  coli  monitoring  to  their 
primacy  agencj  within  27  months  after 
rule  promulgati  on;  small  systems 
required  to  moi  litor  for  Cryptosporidium 
must  submit  a  Cryptosporidium 
•sampling  schedjule  within  45  months 
after  promulgation.  The  sampling 
schedules  mustlspecify  the  calendar 
date  on  which  tpe  system  will  collect 
each  sample  rec  uired  under  the 
LT2ESWTR.  Sc  leduled  sampling  dates 
y  distributed  throughout 
jeriod,  but  may  be 


should  be  even 
the  monitoring 


arranged  to  acc<  nunodate  holidays. 


weekends,  and 


)ther  events  when 


collecting  or  analyzing  a  sample  would 
be  problematic. 

Systems  must  collect  samples  within 
2  days  before  or  2  days  after  a  scheduled 
sampling  date.  If  a  system  does  not 
sample  within  this  5-day  window,  the 
system  will  inciu-  a  monitoring  violation 
unless  either  of  the  following  two 
conditions  apply: 

(1)  If  extreme  conditions  or  situations  exist 
that  may  pose  danger  to  the  sample  collector, 
or  which  are  unforeseen  or  cannot  be  avoided 
and  which  cause  the  system  to  be  unable  to 
sample  in  the  required  time  frame,  the 
system  must  sample  as  close  to  the  required 

•  date  as  feasible  and  submit  an  explanation 
for  the  alternative  sampling  date  with  the 
analytical  results. 

(2)  Systems  that  are  unable  to  report  a  valid 
Cryptosporidium  analytical  result  for  a 
scheduled  sampling  date  due  to  failure  to 
comply  with  analytical  method  quality 
control  requirements  (described  in  section 
IV. K)  must  collect  a  replacement  sample 
within  14  days  of  being  notified  by  the 
laboratory  or  the  State  that  a  result  cannot  be 
reported  for  that  date.  Systems  must  submit 
an  explanation  for  the  replacement  sample 
with  the  analytical  results.  Where  possible, 
the  replacement  sample  collection  date 
should  not  coincide  with  any  other 
scheduled  LT2ESWTR  sampling  dates. 

Approved  Analytical  Methods  and 
Laboratories 

To  ensure  the  quality  of  LT2ESWTR 
monitoring  data,  today's  proposal 
requires  systems  to  use  approved 
methods  for  Cryptosporidium,  E.  coli, 
and  turbidity  analyses  (see  section  IV.K 
for  sample  analysis  requirements),  and 
to  have  these  analyses  performed  by 
approved  laboratories  (described  in 
section  IV.L). 

Reporting 

Because  source  water  monitoring  by 
large  systems  will  begin  6  months  after 
promulgation  of  the  LT2ESWTR,  EPA  is 
proposing  that  monitoring  results  for 
large  systems  be  reported  directly  to  the 
Agency  though  an  electronic  data 
system  (described  in  section  IV.J), 


similar  to  the  approach  currently  used 
under  the  Unregulated  Contaminants 
Monitoring  Rule  (64  FR  50555, 
September  17,  1999)  (USEPA  1999c). 
Small  systems  will  report  data  to  EPA 
or  States,  depending  on  whether  States 
have  assumed  primacy  for  the 
LT2ESWTR. 

Previously  Collected  Monitoring  Results 

EPA  is  proposing  to  allow  systems  to 
use  previously  collected  (i.e., 
grandfathered)  Cryptosporidium 
monitoring  data  to  meet  LT2ESWTR 
monitoring  requirements  if  the  data  are 
equivalent  to  data  that  will  be  collected 
under  the  rule  (e.g.,  sample  voliune, 
sampling  frequency,  analytical  method 
quality  control).  Criteria  for  acceptance 
of  previously  collected  data  are 
specified  in  section  IV.A.l.d. 

Providing  Additional  Treatment  Instead 
of  Monitoring 

Filtered  systems  are  not  required  to 
conduct  source  water  monitoring  under 
the  LT2ESWTR  if  the  system  currently 
provides  or  will  provide  a  total  of  at 
least  5.5  log  of  treatment  for 
Cryptosporidium,  equivalent  to  meeting 
the  treatment  requirements  of  Bin  4  as 
shown  in  Table  IV-4  [i.e.,  the  maximum 
required  in  today's  proposal).  Systems 
must  notify  EPA  or  the  State  not  later 
than  the  date  the  system  is  otherwise 
required  to  submit  a  sampling  schedule 
for  monitoring  and  must  install  and 
operate  technologies  to  provide  a  total 
of  at  least  5.5  log  of  treatment  for 
Cryptosporidium  by  the  applicable  date 
in  Table  IV-23.  Any  filtered  system  that 
fails  to  complete  LT2ESWTR  monitoring 
requirements  must  meet  the  treatment 
requirements  for  Bin  4. 

Ongoing  Source  Assessment  and  Second 
Round  of  Monitoring 

Because  LT2ESWTR  treatment 
requirements  are  related  to  the  degree  of 
source  water  contamination,  today's 
proposal  contains  provisions  to  assess 
changes  in  a  system's  source  water 
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quality  following  initial  risk  bin 
classification.  These  provisions  include 
source  water  assessment  during  sanitary 
surveys  and  a  second  round  of 
monitoring. 

Under  40  CFR  142.16(b)(3)(i),  source 
water  is  one  of  the  components  that 
States  must  address  during  the  sanitary 
surveys  that  are  required  for  surface 
water  systems.  These  sanitary  surveys 
must  be  conducted  every  3  years  for 
community  systems  and  every  5  years 
for  non-community  systems.  EPA  is 
proposing  that  if  the  State  determines 
during  the  sanitary  survey  that 
significant  changes  have  occurred  in  the 
watershed  that  could  lead  to  increased 
contamination  of  the  source  water,  the 
State  may  require  systems  to  implement 
specific  actions  to  address  the 
contamination.  These  actions  include 
implementing  options  from  the 
microbial  toolbox  discussed  in  section 
IV.C. 

EPA  is  proposing  that  systems 
conduct  a  second  round  of  source  water 
monitoring,  beginning  six  years  after 
systems  are  initially  classified  in 
LT2ESWTR  risk  bins.  To  prepare  fok- 
this  second  round  of  monitoring,  the 
Advisory  Committee  recommended  that 
EPA  initiate  a  stakeholder  process  foiu 
years  after  large  systems  complete  initial 
bin  classification.  The  piu'pose  of  the 
stakeholder  process  would  be  to  review 
risk  information,  and  to  determine  the 
appropriate  analytical  method, 
monitoring  frequency,  monitoring 
location,  and  other  criteria  for  the 
second  round  of  monitoring. 

If  EPA  does  not  modify  LT2ESWTR 
requirements  through  issuing  a  new 
regulation  prior  to  the  second  round  of 
monitoring,  systems  must  carry  out  this 
monitoring  according  to  the 
requirements  that  apply  to  the  initial 
round  of  source  water  monitoring. 
Moreover,  systems  will  be  reclassified 
in  LT2ESWTR  risk  bins  based  on  the 
second  round  monitoring  results  and 
using  the  criteria  specified  in  this 
section  for  initial  bin  classification. 
However,  if  EPA  changes  the 
LT2ESWTR  risk  bin  structure  to  reflect 
a  new  analytical  method  or  new  risk 
information,  systems  will  undergo  a  site 
specific  risk  characterization  in 
accordance  with  the  revised  rule. 

c.  Treatment  Requirements 

i.  Bin  classification.  Under  the 
proposed  LT2ESWTR,  surface  water 
systems  that  use  filtration  will  be 
classified  in  one  of  four 
Cryptosporidium  concentration 
categories  (bins)  based  on  the  results  of 
source  water  monitoring.  As  shown  in 
Table  IV-2,  bin  classification  is 
determined  by  averaging  the 


Cryptosporidium  concentrations 
measured  for  individual  samples. 

Table  IV-2.—  Bin  Classification 
Table  for  Filtered  Systems 


If  your  average 
Cryptosporidium  con- 
centration 1  is  .  .  . 

Then  your  bin 
classification  is 

Cryptosporidium  <0.075/L 
0.075/L  <  Cryptosporidium 

<1.0/L. 
1 .0/L  <  Cryptosporidium  < 

3.0/L. 
Cryptosporidium  >  3. 0/L  ... 

Bin  1. 
Bin  2. 

Bin  3. 

Bin  4. 

'  All    concentrations    shown    in    units    of 
oocysts/L 

The  approach  that  systems  will  use  to 
average  individual  sample 
concentrations  to  determine  their  bin 
classification  depend?  on  the  number  of 
samples  collected  and  the  length  of  the 
monitoring  period.  Systems  serving  at 
least  10,000  people  are  required  to 
monitor  for  24  months,  and  their  bin  . 
classification  must  be  based  on  the 
following: 

(1)  Highest  twelve  month  running 
annual  average  for  monthly  sampling,  or 

(2)  two  year  mean  if  system  conducts 
twice-per-month  or  more  frequent 
sampling  for  24  months  (i.e.,  at  least  48 
samples). 

Systems  serving  fewer  than  10,000 
people  are  required  to  collect  24 
Cryptosporidium  samples  over  12 
months  if  they  exceed  the  E.  coli  trigger 
level,  and  their  bin  classification  must 
be  based  on  the  mean  of  the  24  samples. 
As  noted  earlier,  systems  that  fail  to 
complete  the  required  Cryptosporidium 
monitoring  will  be  classified  in  Bin  4. 

When  determining  LT2ESWTR  bin 
classification,  systems  must  calculate 
individual  sample  concentrations  using 
the  total  number  of  oocysts  counted, 
unadjusted  for  method  recovery, 
divided  by  the  volume  assayed  (see 
section  IV.K  for  details).  As  described  in 
Section  IV.A.2,  the  ranges  of 
Cryptosporidium  concentrations  that 
define  LT2ESWTR  bins  reflect 
consideration  of  analytical  method 
recovery  and  the  percent  of 
Cryptosporidium  oocysts  that  are 
infectious.  Consequently,  sample 
analysis  results  will  not  be  adjusted  for 
these  factors. 

ii.  Credit  for  treatment  in  place.  A  key 
parameter  in  determining  additional 
Cryptosporidium  treatment 
requirements  is  the  credit  that  plants 
receive  for  treatment  currently  provided 
(i.e.,  treatment  in  place).  For  baseline 
treatment  requirements  established  by 
the  SWTR,  lESWTR,  and  LTlESWTR 
that  apply  uniformly  to  filtered  systems, 
the  Agency  has^awarded  credit  based  on 


the  minimum  removal  that  plants  will 
achieve.  Specifically,  in  the  lESWTR 
and  LTlESWTR,  EPA  determined  that 
filtration  plants,  including 
conventional,  direct,  slow  sand,  and  DE, 
meeting  the  required  filter  effluent 
turbidity  criteria  will  achieve  at  least  2 
log  removal  of  Cryptosporidium. 
Consequently,  these  plants  were 
awarded  a  2  log  Cryptosporidium 
removal  credit,  which  equals  the 
maximum  treatment  required  under 
these  regulations. 

The  LT2ESWTR  will  supplement 
existing  regulations  by  mandating 
additional  treatment  at  certain  plants 
based  on  site  specific  conditions  (i.e.. 
source  water  Cryptosporidium  level). 
When  assessing  the  need  for  additional 
treatment  beyond  baseline  requirements 
for  higher  risk  systems,  the  Agency  has 
determined  that  it  is  appropriate  to 
consider  the  average  removal  efficiency 
achieved  by  treatment  plants.  As 
described  in  section  III.D,  EPA  has 
concluded  that  conventional,  slow  sand, 
and  DE  plants  in  compliance  with  the 
SWTR,  lESWTR,  and  LTlESWTR 
achieve  an  average  Cryptosporidium 
reduction  of  3  log.  Consequently,  EPA  is 
proposing  to  award  these  plants  a  3  log 
credit  towards  Cryptosporidium 
treatment  requirements  under  the 
LT2ESWTR.  As  noted  previously,  this 
approach  is  consistent  with  the  Stage  2 
M-DBP  Agreement  in  Principle. 

For  other  types  of  filtration  plants, 
treatment  credit  under  the  LT2ESWTR 
differs.  Conventional  treatment  is 
defined  in  40  CFR  141.2  as  a  series  of 
processes  including  coagulation, 
flocculation,  sedimentation,  and 
filtration,  with  sedimentation  defined  as 
a  process  for  removal  of  solids  before 
filtration  by  gravity  or  separation.  Thus, 
plants  with  separation  (i.e., 
clarification)  processes  other  than 
gravity  sedimentation  between 
flocculation  and  filtration,  such  as  DAF, 
may  be  regarded  as  conventional 
treatment  for  purposes  of  awarding 
treatment  credit  under  the  LT2ESWTR. 
However,  for  direct  filtration  plants, 
which  lack  a  sedimentation  process, 
EPA  is  proposing  a  2.5  log 
Cryptosporidium  removal  credit. 
Studies  that  support  awarding  direct 
filtration  plants  less  treatment  credit 
than  conventional  plants  are 
sununarized  in  section  III.D. 

EPA  is  unable  to  estimate  an  average 
log  removal  for  other  filtration 
technologies  like  membranes,  bag  filters, 
and  cartridge  filters,  due  to  variability 
among  products.  As  a  result,  credit  for 
these  devices  must  be  determined  by  the 
State,  based  on  product  specific  testing 
described  in  section  IV.C  or  other 
criteria  approved  by  the  State. 
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Table  IV-3 
proposed  for 
towards  LT2E6WTR 
treatment  reqi  irements 
section  IV.C. 
greater  credit 


)resents  the  credit 
fferent  types  of  plants 
Cryptosporidium 
.  As  described  in 
a  State  may  award 
1 0  a  system  that 


( 1 


.11 


demonstrates  through  a  State-approved 
protocol  that  it  reliably  achieves  a 
higher  level  of  Cryptosporidium 
removal.  Conversely,  a  State  may  award 
less  credit  to  a  system  where  the  State 
determines,  based  on  site  specific 


information,  that  the  system  is  not 
achieving  the  degree  of 
Cryptosporidium  removal  indicated  in 
Table  IV-3. 


Table  N-3.— Cryptosporidium  Treatment  Credit  Towards  LT2ESWTR  Requirements  ' 


Plant  ty  » 


Conventional  treatment  (in- 
cludes softening) 


Direct  filtration 


Slow  sand  or  diafoma- 
ceous  earth  filtration 


Alternative  filtration  tech- 
nologies 


Treatnnent  credit 


3.0  log 2.5  log 


3.0  log  Determined  by  Stated 


1  Applies  to  pli  nts  in  full  compliance  with  the  SWTR,  lESWTR,  and  LT1 ESWTR  as  applicable 

2  Credit  must  IJe  determined,  through  product  or  site  specific  assessment 


iii.  Treatmei  t  requirements  associated 
with  LT2ESW  'R  bins 

The  treatme  it  requirements 
associated  witji  LT2ESWTR  risk  bins  are 

IV-4.  The  total 
Cryptosporidii  m  treatment  required  for 
Bins  2,  3,  and  { is  4.0  log.  5.0  log.  and 
5.5  log.  respec  ively.  For  conventional 
(including  softsning),  slow  sand,  and  DE 
plants  that  reci  sive  3.0  log  credit  for 


If  your  bin  clas4i 
fication  is  . 


Bin1 
Bin  2 

Bin  3 

Bin  4 


'  Systems  may 
^Systems  mus 


tration 
3  Total  Cryptoshondlum 
*  Total  Ciyptos  londiun 
5  Total  Ciyptos,  iridium 


ac  ttieve  '■ 


Plants  can 
Cryptosporidi 
through  imple: 
processes  like 
filtration,  by 
control  prograr  i 
additional  treal  ment 
ozone,  chlorine 
membranes.  In 


receive 
treatment 
niter  effluent 
demonstration 
IV.C  presents 
Cryptospori 
host  of  treatmei  it 
including  those 
which  are 
"microbial  toolbox 


idiu  77 


compliance  with  current  regulations, 
additional  Cryptosporidium  treatment  of 
1.0  to  2.5  log  is  required  when  classified 
in  Bins  2-4.  Direct  filtration  plants  that 
receive  2.5  log  credit  for  compliance 
with  current  regulations  must  achieve 
1.5  to  3.0  log  of  additional 
Cryptosporidium  treatment  in  Bins  2-4. 

For  systems  using  alternative 
filtration  technologies,  such  as 


membranes  or  bag/cartridge  filters,  and 
classified  in  Bins  2-4,  the  State  must 
determine  additional  treatment 
requirements  based  on  the  credit 
awarded  to  a  particular  technology.  The 
additional  treatment  must  be  such  that 
plants  classified  in  Bins  2,  3,  and  4 
achieve  the  total  required 
Cryptosporidium  reductions  of  4.0,  5.0, 
and  5.5  log,  respectively. 


Table  IV-4.— Treatment  Requirements  Per  LT2ESWTR  Bin  Classification 


And  you  use  the  following  filtration  treatment  in  full  compliance  with  the  SWTR,  lESWTR,  and  LT1  ESWTR  (as  applica- 
ble), then  your  additional  treatment  requirements  are  .  .  . 


Conventional  filtration  treat- 
ment (Includes  softening) 


I  No  additional  treatment 
1  log  treatment' 


2  log  treatment 2  ... 
2.5  log  treatment  2 


Direct  filtration 


No  additional  treatment 
1.5  log  treatment' 


2.5  log  treatment  2 
3  log  treatment 2  ... 


Slow  sand  or  diatomaceous 
earth  filtration 


No  additional  treatment 
1  log  treatment' 


2  log  treatment 2  ... 
2.5  log  treatment  ^ 


Alternative  filtration  tech- 
nologies 


No  additional  treatment. 
As  determined  by  the 

State'  '.  - 

As  determined  by  the 

State- ■•. 
As  determined  by  the 

State-  \ 


use  any  technology  or  comt>ination  of  technologies  from  the  microbial  toolbox. 

achieve  at  least  1  log  of  the  required  treatment  using  ozone,  chlorine  dioxide,  UV,  membranes,  bag/cartridge  filters,  or  bank  fil- 


removal  and  inactivation  must  be  at  least  4.0  log. 
removal  and  inactivation  must  be  at  least  5.0  log. 
removal  and  inactivation  must  be  at  least  5.5  log. 


um 


d(  velc 


additional 
treatment  credit 
rhenting  pretreatment 
tresedimentation  or  bank 

oping  a  watershed 
,  and  by  applying 

steps  like  LTV, 
dioxide,  and 
addition,  plants  can 
additio:  lal  credit  for  existing 
throv  gh  achieving  very  low 
idity  or  through  a 
3f  performance.  Section 
criteria  for  awarding 
treatment  credit  to  a 
and  control  options, 
listed  here  and  others, 
collettively  termed  the 


Systems  in  Bin  2  can  meet  additional 
Cryptosporidium  treatment 
requirements  through  using  any  option 
or  combination  of  options  from  the 
microbial  toolbox.  In  Bins  3  and  4. 
systems  must  achieve  at  least  1  log  of 
the  additional  treatment  requirement 
through  using  ozone,  chlorine  dioxide. 
UV.  membranes,  bag  filtration,  cartridge 
filtration,  or  bank  filtration. 

d.  Use  of  previously  collected  data. 
Today's  proposal  allows  systems  with 
previously  collected  Cryptosporidium 
data  (i.e.,  data  collected  prior  to  the 
required  start  of  monitoring  under  the 
LT2ESWTR)  that  are  equivalent  in 
sample  number,  frequency,  and  data 
quality  to  data  that  will  be  collected 
under  the  LT2ESWTR  to  use  those  data 
jn  lieu  of  conducting  new  monitoring. 


Specifically,  EPA  is  proposing  that 
Cryptosporidium  sample  analysis 
results  collected  prior  to  promulgation 
of  the  LT2ESWTR  must  meet  the 
following  criteria  to  be  used  for  bin 
classification: 

•  Samples  were  analyzed  by 
laboratories  using  validated  versions  of 
EPA  Methods  1622  or  1623  and  meeting 
the  quality  control  criteria  specified  in 
these  methods  (USEPA  1999a,  USEPA 
1999b.  USEPA  2001e,  USEPA  2001f). 

•  Samples  were  collected  no  less 
frequently  than  each  calendar  month  on 
a  regular  schedule,  begirming  no  earlier 
than  January  1999  (when  EPA  Method 
1622  was  first  released  as  an 
interlaboratory-validated  method). 

•  Samples  were  collected  in  equal 
intervals  of  time  over  the  entire 
collection  period  (e.g.,  weekly. 
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monthly).  The  allowances  for  deviations 
fi-om  a  sampling  schedule  specified 
under  IV.A.l.b  for  LT2ESWTR 
monitoring  apply  to  grandfathered  data. 

•  Samples  were  collected  at  the 
correct  location  as  specified  for 
LT2ESWTR  monitoring.  Systems  must 
report  the  use  of  bank  filtration, 
presedimentation,  and  raw  water  off- 
stream  storage  diu'ing  sampUng. 

•  For  each  sample,  the  laboratory 
analyzed  at  least  10  L  of  sample  or  at 
least  2  mL  of  packet  pellet  volume  or  as 
much  volume  as  two  filters  could 
accommodate  before  clogging  (applies 
only  to  filters  that  have  been  approved 
by  EPA  for  use  with  Methods  1622  and 
1623). 

•  The  system  must  certify  that  it  is 
reporting  all  Cryptosporidium 
monitoring  results  generated  by  the 
system  during  the  time  period  covered 
by  the  previously  collected  data.  This 
applies  to  samples  that  were  (a) 
collected  from  the  sampling  location 
used  for  LT2ESWTR  monitoring,  (b)  not 
spiked,  and  (c)  analyzed  using  the 
laboratory's  routine  process  for  Method 
1622  or  1623  analyses. 

•  The  system  must  also  certify  that 
the  samples  were  representative  of  a 
plant's  source  water(s)  and  the  source 
water(s)  have  not  changed. 

If  a  system  has  at  least  two  years  of 
Cryptosporidium  data  collected  before 
promulgation  of  the  LT2ESWTR  and  the 
system  does  not  intend  to  conduct  new 
monitoring  imder  the  rule,  the  system 
must  submit  the  data  and  the  required 
supporting  documentation  to  EPA  no 
later  than  two  months  following 
promulgation  of  the  rule.  EPA  will 
notify  the  system  within  foiu'  months 
following  LT2ESWTR  promulgation  as 
to  whether  the  data  are  sufficient  for  bin 
determination.  Unless  EPA  notifies  the 
system  in  writing  that  the  previously 
collected  data  are  sufficient  for  bin 
determination,  the  system  must  conduct 
source  water  Cryptosporidium 
monitoring  as  described  in  section 
rV.A.l.b  of  this  preamble. 

If  a  system  intends  to  grandfather 
fewer  than  two  years  of 
Cryptosporidium  data,  or  if  a  system 
intends  to  grandfather  2  or  more  years 
of  previously  collected  data  and  also  to 
conduct  new  monitoring  under  the  rule, 
the  system  must  submit  the  data  and  the 
required  supporting  documentation  to 
EPA  no  later  than  eight  months 
following  promulgation  of  the  rule. 
Systems  must  conduct  monitoring  as 
described  in  section  IV.A.l.b  imtil  EPA 
notifies  the  system  in  wrriting  that  it  has 
at  least  2  years  of  acceptable  data.  See 
section  IV.J  for  additional  information 
on  reporting  requirements  associated 
with  previously  collected  data. 


2.  How  Was  This  Proposal  Developed? 

The  monitoring  and  treatment 
requirements  for  filtered  systems 
proposed  under  the  LT2ESWTR  stem 
£rom  the  data  and  analyses  described  in 
this  section  and  reflect 
recommendations  made  by  the  Stage  2 
M-DBP  Federal  Advisory  Committee 
(65  FR  83015)  (USEPA  2000a). 

a.  Basis  for  targeted  treatment 
requirements.  Under  the  lESWTR.  EPA 
established  an  MCLG  of  zero  for 
Cryptosporidium  at  the  genus  level 
based  on  the  public  health  risk 
associated  with  this  pathogen.  The 
lESWTR  included  a  2  log  treatment 
technique  requirement  for  medium  and 
large  filtered  systems  that  controlled  for 
Cryptosporidium  as  close  to  the  MCLG 
as  was  then  deemed  technologically 
feasible,  taking  costs  into  consideration. 
The  LTIESWTR  extended  this 
requirement  to  small  systems.  Given  the 
advances  that  have  occurred  subsequent 
to  the  lESWTR  in  available  technology 
to  measure  and  treat  for 
Cryptosporidium,  a  key  question  for  the 
LT2ESWTR  was  the  extent  to  which 
Cryptosporidium  should  be  further 
controlled  to  approach  the  MCLG  of 
zero,  considering  technical  feasibilify, 
costs,  and  potential  risks  from  DBFs. 

The  data  and  analysis  presented  in 
Section  HI  of  this  preamble  suggest  wide 
variability  in  possible  risk  from 
Cryptosporidium  among  public  water 
systems.  This  variability  is  largely  due 
to  three  factors:  (1)  The  broad 
distribution  of  Cryptosporidium 
occurrence  levels  among  source  waters, 
(2)  disparities  in  the  efficacy  of 
treatment  provided  by  plants,  and  (3) 
differences  in  the  infectivity  among 
Cryptosporidium  isolates.  EPA  and  the 
Advisory  Committee  considered  this 
wide  range  of  possible  risks  and  the 
desire  to  address  systems  where  the  2 
log  removal  requirement  established  by 
the  lESWTR  and  LTIESWTR  may  not 
provide  adequate  public  health 
protection. 

A  number  of  approaches  were 
evaluated  for  furthering  control  of 
Cryptosporidium.  One  approach  was  to 
require  all  systems  to  provide  the  same 
degree  of  additional  treatment  for 
Cryptosporidium  {i.e.,  beyond  that 
required  by  the  lESWTR  and 
LTIESWTR).  This  approach  could 
ensure  that  most  systems,  including 
those  with  poor  quality  source  water, 
would  be  adequately  protective.  The 
uniformity  of  this  approach  has  the 
advantage  of  minimizing  transactional 
costs  for  determining  what  must  be 
done  by  a  particular  system  to  comply. 
However,  a  significant  downside  is  that 
it  may  require  more  treatment,  with 


consequent  costs,  than  is  needed  by 
many  systems  with  low  source  water 
Cryptosporidium  levels.  In  addition, 
there  were  concerns  with  the  feasibility 
of  requiring  almost  all  surface  water 
treatment  plants  to  install  additional 
treatment  processes  for 
Cryptosporidium. 

A  second  approach  was  to  base 
additional  treatment  requirements  on  a 
plant's  source  water  Cryptosporidium 
level.  Under  this  approach,  systems 
monitor  their  source  water  for 
Cryptosporidium,  and  additional 
treatment  is  required  only  &t)m  those 
systems  that  exceed  specified  oocyst 
concentrations.  This  has  the  advantage 
of  targeting  additional  public  health 
protection  to  those  systems  with  higher 
vulnerability  to  Cryptosporidium,  while 
avoiding  the  imposition  of  higher 
treatment  costs  on  systems  with  the 
least  contaminated  source  water.  In 
consideration  of  these  advantages,  the 
Advisory  Committee  recommended  and 
EPA  is  proposing  this  second  approach 
for  filtered  systems  under  the 
LT2ESWTR. 

b.  Basis  for  bin  concentration  ranges 
and  treatment  requirements.  The 
proposed  LT2ESWTR  will  classify 
plants  into  different  risk  bins  based  on 
the  soxut;e  water  Cryptosporidium  level, 
and  the  bin  classification  will  determine 
the  extent  to  which  additional  treatment 
beyond  lESWTR  and  LTIESWTR  is 
required.  Two  questions  were  central  in 
developing  the  proposed  bin 
concentration  ranges  and  additional 
treatment  requirements: 

•  What  is  the  risk  associated  with  a 
given  level  of  Cryptosporidium  in  a 
drinking  water  source? 

•  What  degree  of  additional  treatment 
should  be  required  for  a  given  source 
water  Cryptosporidium  level? 

This  section  addresses  these  two 
questions  by  first  siunmarizing  how 
EPA  assessed  the  risk  associated  with 
Cryptosporidium  in  drinking  water, 
followed  by  a  description  of  how  EPA 
and  the  Advisory  Committee  used  this 
type  of  information  in  identifying 
LT2ESWTR  bin  concentration  ranges 
and  treatment  requirements.  For 
additional  information  on  these  topics, 
see  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a). 

i.  What  is  the  risk  associated  with  a 
given  level  of  Cryptosporidium  in  a 
drinking  water  source?  The  risk  of 
infection  irom  Cryptosporidium  in 
drinking  water  is  a  function  of 
infectivity  (i.e.,  dose-response 
associated  with  ingestion)  and  exposure. 
Section  III.B  summarizes  available  data 
on  Cryptosporidium  infectivity.  EPA 
conducted  a  meta-analysis  of  reported 
infection  rates  from  human  feeding 
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studies  with  I  Cryptosporidium  isolates. 
This  analysis  produced  an  estimate  for 
the  mean  probability  of  infection  given 
a  dose  of  one  oocyst  near  0.09  (9%), 
with  10th  anq  90th  percentile 
confidence  vdues  of  0.011  and  0.22, 
respectively. 

Exposure  t(  Cryptosporidium 
depends  on  tie  concentration  of  oocysts 
in  the  source  ivater,  the  efficiency  of 
treatment  plai  its  in  removing  oocysts, 
and  the  volun  le  of  water  ingested 
(exposure  can  also  occur  through 
interactions  w  ith  infected  individuals). 
Based  on  data  presented  in  section  III.D, 
EPA  has  estin  ated  that  filtration  plants 
in  compliance  with  the  DESWTR  or 
LTlESWTR  «  duce  source  water 
Cryptosporidi  im  levds  by  2  to  5  log 
{99%  to  99.99  3%).  with  an  average 


Table  IV-5.-}-Annual  Risk  of  Cryptosporidium  Infection  in  CWSs  That  Filter,  as  a  Function  of  Source  Water 

Infectious  Oocyst  Concentration  and  Treatment  Efficiency 
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For  example 
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0.01  oocysts/L 
averaged  3  log 
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Cryptosporidi 
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reduction  neeir  3  log.  For  drinking  water 
consimiption,  EPA  uses  a  distribution, 
derived  from  the  United  States 
Department  of  Agriculture's  (USDA) 
1994-96  Continuing  Survey  of  Food 
Intakes  by  Individuals,  with  a  mean 
value  of  1.2  L/day.  Average  aimual  days 
of  exposure  to  drinking  water  in  CWS, 
non-transient  non-community  water 
systems  (NTNCWS),  and  transient  non- 
community  water  systems  (TNCWS)  are 
estimated  at  350  days,  250  days,  and  10 
days,  respectively.  (The  Economic 
Analysis  for  the  LT2ESWTR  (USEPA 
2003a)  provides  details  on  all 
parameters  listed  here,  as  well  as 
morbidity,  mortality,  and  other  risk 
factors.) 

Using  an  estimate  of  1.2  L/day 
consumption  and  a  mean  probability  of 


infection  of  0.09  for  one  oocyst  ingested, 
the  daily  risk  of  infection  (DR)  is  as 
follows: 

DR  =  (oocysts/L  in  source  water)  x 
(percent  remaining  after  treatment]  x 
(1.2  L/day)  X  (0.09). 

The  annual  risk  (AR)  of  infection  for 
a  CWS  is 

AR  =  l-(l-DR)3so 

where  350  represents  days  of  exposure 
in  a  CWS. 

Table  IV-5  presents  estimates  of  the 
mean  annual  risk  of  infection  by 
Cryptosporidium  in  CWSs  for  selected 
source  water  infectious  oocyst 
concentrations  and  filtration  plant 
removal  efficiencies. 


Mean  annual  risk  of  infection  for  different  levels  of  treatment  efficiency  (log  removal)  ^ 
2  log 
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analyze  for  Cryptosporidium  is  limited. 
Consequently,  if  the  bin  threshold 
concentration  foi  additional  treatment 
was  set  near  0.01  oocysts/L,  systems 
could  exceed  this  level  due  to  a  very 
low  number  of  oocysts  being  detected. 
For  example,  if  systems  took  monthly  10 
L  samples  and  bin  classification  was 
based  on  a  maximum  nmning  annual 
average,  then  a  system  would  exceed  a 
mean  concentration  of  0.01  oocysts/L  by 
counting  only  2  oocysts  in  12  samples. 
Given  the  variability  associated  with 
Cryptosporidium  anal3^cal  methods, 
the  Advisory  Committee  did  not  support 
requiring  additional  treatment  for 
filtered  systems  based  on  so  few  counts. 

Another  concern  related  to  analytical 
method  limitations  was  systems  being 
misclassified  in  a  lower  bin.  For 
example,  if  a  system  had  a  true  mean 
concentration  at  or  just  above  0.1 
oocysts/L,  the  mean  that  the  system 
would  determine  through  monitoring 
might  be  less  than  0.1  oocyst/L.  Thus, 
if  the  bin  threshold  for  additional 
treatment  was  set  at  0.1  oocysts/L,  a 
number  of  systems  with  true  mean 
concentrations  above  this  level  would 
be  misclassified  in  the  lower  bin  with 
no  additional  treatment  required.  This 
type  of  error,  described  in  more  detail 


in  the  next  section,  is  a  function  of  the 
number  of  samples  collected  and 
variability  in  method  performance. 

In  consideration  of  the  available 
information  on  Cryptosporidium  risk,  as 
well  as  the  performance  and  feasibility 
of  analj^ical  methods,  EPA  is  proposing 
that  the  source  water  threshold 
concentration  for  requiring  additional 
Cryptosporidium  treatment  by  filtered 
systems  be  established  at  a  mean  level 
of  0.075  oocysts/L.  This  is  the  level 
recommended  by  the  Advisory 
Committee,  and  it  affords  a  high 
likelihood  that  systems  with  true  mean 
Cryptosporidium  concentrations  of  0.1 
oocysts/L  or  higher  will  provide 
additional  treatment  under  the  rule. 

Beyond  identifying  this  first 
threshold,  it  was  also  necessary  to 
determine  Cryptosporidium 
concentrations  that  would  demarcate, 
higher  risk  bins.  With  respect  to  the 
concentration  range  that  each  bin 
should  comprise,  EPA  and  the  Advisory 
Committee  dealt  with  two  opposing 
factors:  bin  misclassification  and 
equitable  risk  reduction. 

As  described  in  the  next  section,  a 
monthly  monitoring  program  involving 
EPA  Methods  1622  or  1623  can 
characterize  a  system's  mean 
Cryptosporidium  concentration  within  a 
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0.5  log  (factor  of  3.2)  margin  with  a  high 
degree  of  accuracy.  However,  the  closer 
a  system's  true  mean  concentration  is  to 
a  bin  boundary,  the  greater  the 
likelihood  that  the  system  will  be 
misclassified  into  the  wrong  bin  due  to 
limitations  in  sampling  and  analysis. 
Accordingly,  by  establishing  bins  that 
cover  a  wide  concentration  range,  the 
likelihood  of  system  misclassification  is 
reduced. 

However,  a  converse  factor  relates  to 
equitable  protection  from  risk.  Because 
identical  treatment  requirements  will 
apply  to  all  systems  in  the  same  bin, 
systems  at  the  higher  concentration  end 
of  a  bin  will  achieve  less  risk  reduction 
relative  to  their  source  water  pathogen 
levels  than  systems  at  the  lower 
concentration  end  of  a  bin.  Thus,  bins 
with  a  narrow  concentration  range 
provide  a  more  uniform  level  of  public 
health  protection. 

In  balancing  these  factors  and  to 
account  for  the  wide  range  of  possible 
source  water  concentrations  among 
different  systems  as  indicated  by 
Information  Collection  Rule  and  ICRSS 
data,  the  Advisory  Committee 
recommended  and  EPA  is  proposing  a 
second  bin  threshold  at  a  mean  level  of 
1.0  oocysts/L  and  a  third  bin  threshold 
at  a  mean  level  of  3.0  oocysts/L. 
Information  Collection  Rule  and  ICRSS 
data  indicate  that  few,  if  any,  systems 
would  measure  mean  Cryptosporidium 
concentrations  greater  than  3.0  oocysts/ 
L,  so  there  was  not  a  need  to  establish 
a  bin  threshold  above  this  value.  Thus, 
the  LT2ESWTR  proposal  includes  the 
following  four  bins  for  classifying 
filtered  systems:  Bin  1:  <0.075/L;  Bin  2: 
>0.075  to  <1.0/L;  Bin  3:  >1.0/L  to  <3.0/ 
L;  and  Bin  4:  >3.0/L  (oocysts/L). 

With  respect  to  additional 
'Cryptosporidium  treatment  for  systems 
in  Bins  2-4,  values  were  considered 
ranging  from  0.5  to  2.5  log  and  greater. 
As  reconoimended  by  the  Advisory 
Committee,  EPA  is  proposing  1.0  log 
additional  treatment  for  conventioned 
plants  in  Bin  2.  This  level  of  treatment 
will  ensure  that  systems  classified  in 
Bin  2  will  achieve  treated  water 
Cryptosporidium  levels  comparable  to 
systems  in  Bin  1,  the  lowest  risk  bin.  In 
contrast,  if  systems  in  Bin  2  provided 
only  0.5  log  additional  treatment  then 
those  systems  with  mean  somte  Water 
concentrations  in  the  upper  part  of  Bin 
2  would  have  higher  levels  of 
Cryptosporidium  in  their  finished  water 
than  systems  in  Bin  1. 

In  consideration  of  the  much  greater 
potential  vulnerability  of  systems  in  the 
highest  risk  bins,  the  Advisory 
Committee  recommended  additional 
treatment  requirements  of  2.0  log  and 
2.5  log  for  conventional  plants  in  Bins 


3  and  4,  respectively.  The  Agency 
concurs  with  these  recommendations 
and  has  incorporated  them  in  today's 
proposal. 

An  important  aspect  of  the  proposed 
additional  treatment  requirements  is 
that  they  are  based,  in  part,  on  the 
current  level  of  treatment  provided  by 
filtration  plants.  As  noted  earlier,  the 
Advisory  Committee  assxmied  when 
developing  its  recommendations  that 
conventional  treatment  plants  in 
compliance  with  the  lESWTR  achieve 
an  average  of  3  log  removal  of 
Cryptosporidium.  EPA  has  determined 
that  available  data,  discussed  in  section 
ni.D,  support  this  assiunption  and  has 
proposed  a  3  log  Cryptosporidium 
treatment  credit  for  conventional  plants 
under  the  LT2ESWTR.  Thus,  the 
additional  treatment  requirements  for 
conventional  plants  in  Bins  2,3,  and  4 
translate  to  total  requirements  of  4.0, 
5.0,  and  5.5  log,  respectively. 

The  Advisory  Committee  did  not 
address  additional  treatment 
requirements  for  plants  with  treatment 
trains  other  than  conventional,  but 
recommended  that  EPA  address  such 
plants  in  the  proposed  LT2ESWTR  and 
take  comment.  Based  on  treatment 
studies  summarized  in  section  in.D, 
EPA  has  concluded  that  plants  with 
slow  sand  or  DE  filtration  are  able  to 
achieve  3  log  or  greater  removal  of 
Cryptosporidium  when  in  compliance 
with  the  lESWTR  or  LTlESWTR. 
Because  these  plants  can  achieve 
comparable  levels  of  performance  to 
conventional  treatment  plants,  EPA  is 
proposing  that  slow  sand  and  DE 
filtration  plants  also  apply  1  to  2.5  fog 
of  additional  treatment  when  classified 
in  Bins  2-4. 

Direct  filtration  differs  from 
conventional  treatment  in  that  it  does 
not  include  sedimentation  or  an 
equivalent  clarification  process  prior  to 
filtration.  As  described  in  section  III.D, 
EPA  has  concluded  that  a  sedimentation 
process  can  consistently  achieve  0.5  log 
or  greater  removal  of  Cryptosporidium. 
The  Agency  is  proposing  that  direct 
filtration  plants  in  compliance  with  the 
lESWTR  or  LTlESWTR  receive  a  2.5  log 
Cryptosporidium  removal  credit 
towards  LT2ESWTR  requirements. 
Accordingly,  proposed  additioneil 
treatment  requirements  for  direct 
filtration  plants  in  bins  2,  3,  and  4  are 
1.5  log,  2.5  log,  and  3  log,  respectively. 

Section  IV.C  of  this  notice  describes 
proposed  criteria  for  determining 
Cryptosporidium  treatment  credits  for 
other  filtration  technologies  like 
membranes,  bag  filters,  and  cartridge 
filters.  Due  to  the  proprietary  and 
product  specific  nature  of  these 
filtration  devices,  EPA  is  not  able  to 


propose  a  generally  applicable  credit  for 
them.  Rather,  the  criteria  in  section  FV.C 
focus  on  challenge  testing  to  establish 
treatment  credit.  Systems  using  these 
technologies  that  are  classified  in  Bins 
2-4  must  work  with  their  States  to 
assess  appropriate  credit  for  their 
existing  treatment  trains.  This  will 
determine  the  level  of  additional 
treatment  necessary  to  achieve  the  total 
treatment  requirements  for  their 
assigned  bins.  EPA  has  developed 
guidance  on  challenge  testing  of  bag  and 
cartridge  filters  and  membranes,  which 
is  available  in  draft  form  in  the  docket 
(http://www.epa.gov/edocket/). 

In  order  to  give  systems  flexibility  in 
choosing  strategies  to  meet  additional 
Cryptosporidium  treatment 
requirements,  the  Advisory  Committee 
identified  a  number  of  management  and 
treatment  options,  collectively  called 
the  microbial  toolbox.  The  toolbox, 
which  is  described  in  section  IV.C, 
contains  components  relating  to 
watershed  control,  intake  management, 
pretreatment,  additional  filtration 
processes,  inactivation,  and 
demonstrations  of  enhanced 
performance. 

As  recommended  by  the  Advisory 
Committee,  EPA  is  proposing  that 
systems  in  Bin  2  can  meet  additional 
Cryptosporidium  treatment 
requirements  under  the  LT2ESWTR 
using  any  component  or  combination  of 
components  from  the  microbial  toolbox. 
However,  systems  in  Bins  3  eind  4  must 
achieve  at  least  1  log  of  the  additional 
treatment  requirement  using 
inactivation  (UV,  ozone,  chlorine 
dioxide),  membranes,  bag  filters, 
cartridge  filters,  or  bank  filtration.  These 
specific  control  measures  are  proposed 
due  to  their  ability  to  serve  as 
significant  additional  treatment  barriers 
for  systems  with  high  levels  of 
pathogens. 

c.  Basis  for  source  water  monitoring 
requirements.  The  goal  of  monitoring 
imder  the  LT2ESWTR  is  to  correctly 
classify  filtration  plants  into  the  four 
LT2ES'WTR  risk  bins.  The  proposed 
sampling  frequency,  time  frame,  and 
averaging  procedure  for  bin 
classification  are  intended  to  ensure  that 
systems  are  accurately  assigned  to 
appropriate  risk  bins  while  limiting  the 
burden  of  monitoring  costs.  The  basis 
for  the  proposed  monitoring 
requirements  for  large  and  small 
systems  is  presented  in  the  following 
discussion. 

i. .Systems  serving  at  least  10,000 
people. 

Sample  Number  and  Frequency 

Systems  serving  at  least  10,000  people 
have  two  options  for  sampling  under  the 
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Analysis  for  the  LT2ESWTR  (USEPA 
2003a)  for  details. 

Table  IV-6.— False  Positive  and 
False  Negative  Rates  for  Moni- 
toring and  Binning  Strategies 
Considered  for  the  LT2ESWTR 

[In  percentages] 


Strategy 

False 
posi- 
tive' 

False 
nega- 
tive 2 

48  sample  arithmetic 
mean  

24  sample  Max-RAA  

24  sample  arithmetic 
mean  

1 2  sample  secoi^d  highest 

8  sample  maximum  

1.7 
5.3 

2.8 
47 
66 

1.4 
1.7 

6.2 
1.1 
1.0 

^  False  positive  rates  calculated  for  systems 
with  Cryptosporidium  concentrations  0.5  log 
tjelow  the  Bin  1  boundary  of  0.075  oocysts/L. 

^  False  negative  rates  calculated  for  sys- 
tems with  Cryptosporidium  concentrations  0.5 
log  atxjve  the  Bin  1  boundary  of  0.075 
oocysts/L. 

The  first  two  of  these  approaches,  the 
48  sample  arithmetic  mean  and  24 
sample  Max-RAA,  were  recommended 
by  the  Advisory  Committee  and  are 
proposed  for  bin  classification  under  the 
LT2ESWTR  because  they  have  low  false 
positive  and  false  negative  rates.  As 
shown  in  Table  IV-6,  these  strategies 
have  false  negative  rates  of  1  to  2%, 
meaning  there  is  a-98  to  99%  likelihood 
that  a  plant  with  an  oocyst 
concentration  0.5  log  above  the  Bin  1 
boundary  would  be  correctly  assigned  to 
Bin  2.  The  false  positive  rate  is  near  2% 
for  the  48  sample  arithmetic  mean  and 
5%  for  the  24  sample  Max-RAA.  These 
rates  indicate  that  a  plant  with  an  oocyst 
concentration  0.5  log  below  the  Bin  1 
boundary  would  have  a  95  to  98% 
■  probability  of  being  correctly  assigned 
to  Bin  1.  Bin  misclassification  rates 
across  a  wide  range  of  concentrations 
are  shown  in  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a). ' 

The  24  sample  arithmetic  mean  had  a 
slightly  lower  false  positive  rate  than 
the  24  sample  Max-RAA  (2.8%  vs. 
5.3%)  but  the  false  negative  rate  of  the 
arithmetic  mean  was  almost  4  times 
higher.  Consequently,  a  plant  with  a 
mean  Cryptosporidium  level  above  the 
Bin  1  boundary  would  be  much  more 
likely-to  be  misclassified  in  Bin  1  using 
a  24  sample  arithmetic  mean  than  with 
a  24  sample  Max-RAA.  In  order  to 
increase  the  probability  that  systems 
with  mean  Cryptosporidium 
concentrations  above  0.075  oocysts/L 
will  provide  additional  treatment,  EPA 
is  proposing  that  if  only  24  samples  are 
taken,  the  maximum  12  month  ruiming 
annual  average  must  be  used  to 
determine  bin  assignment. 


Monitoring  strategies  involving  only 
1 2  and  8  samples  were  evaluated  to 
determine  if  lower  frequency 
monitoring  could  provide  satisfactory 
bin  classification.  The  results  of  this 
analysis  indicate  that  these  lower 
sample  numbers  are  not  adequate  and 
could  unfairly  bias  excessive  treatment 
requirements.  For  example,  results  in 
Table  IV-6  show  that  if  plants  were 
classified  in  bins  based  on  the  second 
highest  of  12  samples  or  the  highest  of 
eight  samples  then  low  false  negative 
rates  could  be  achieved.  A  system  with 
a  mean  Cryptosporidium  level  0.5  log 
above  the  Bin  1  boundary  would  have  ' 
a  99%  chance  of  being  appropriately 
classified  in  a  bin  requiring  additional 
treatment  under  either  strategy. 
However,  the  false  positive  rates 
associated  with  these  low  sample 
numbers  are  very  high.  A  system  with 
a  mean  oocyst  concentration  0.5  log 
below  the  Bin  1  boundary  would  have 
a  47%  probability  of  being  incorrectly 
classified  in  Bin  2  using  the  second 
highest  result  among  12  samples,  or  a 
66%  likelihood  of  being  misclassified  in 
Bin  2  using  the  maximum  result  among 
8  samples.  Due  to  high  false  positive 
rates,  these  strategies  are  not  proposed. 
EPA  also  evaluated  lower  frequency 
monitoring  strategies  that  had  lower 
false  positive  rates,  such  as  bin 
classification  based  on  the  mean  of  12 
samples,  the  third  highest  result  of  12 
samples,  and  the  second  highest  of  8 
samples.  Each  of  these  strategies, 
though,  had  an  unacceptably  high  false 
negative  rate,  meaning  that  many 
systems  with  mean  oocyst 
concentrations  greater  than  the  Bin  1 
boundary  would  be  misclassified  low  in 
Bin  1.  Consequently,  these  strategies  are 
inconsistent  with  the  public  health  goal 
of  the  LT2ESWTR  for  systems  with 
mean  levels  above  0.075  oocysts/L  to 
provide  additional  treatment. 

Increasing  the  number  of  samples 
used  to  compute  the  maximum  running 
annual  average  above  24  also  increased 
the  number  of  annual  averages 
computed,  so  it  did  not  reduce  the 
likelihood  of  false  positives.  Raising  the 
number  of  samples  used  to  compute  an 
arithmetic  mean  above  48  did  reduce 
bin  misclassification  rates,  but  the  rates 
were  already  ver}'  small  (1  to  2%  for 
plants  with  levels  0.5  log  above  or 
below  bin  boundaries).  For  sources  with 
Cryptosporidium  concentrations  very 
near  or  at  bin  boundaries,  increasing  the 
number  of  samples  did  not  markedly 
improve  the  error  rates,  which  remained 
near  50%  at  the  bin  boundaries. 

In  summary,  EPA  believes  that  the 
proposed  sampling  designs  perform 
well  for  the  purpose  of  classifying 
plants  in  LT2ESWTR  risk  bins  and, 
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thereby,  achieving  the  public  health 
protection  intended  for  the  rule.  More 
costly  designs,  involving  more  fi^uent 
sampling  and  analysis,  provide  only 
marginally  improved  performance.  Less 
frequent  sampling,  though  lower  in  cost, 
creates  unacceptably  high 
misclassification  rates  and  would  not 
provide  for  the  targeted  risk  reduction 
goals  of  the  rule. 

No  Adjustments  for  Method  Recovery  or 
Percent  of  Oocysts  That  Are  Infectious 

Two  considerations  in  using 
Cryptosporidium  monitoring  data  to 
project  risk  are  (1)  Fewer  than  100%  of 
oocysts  in  a  sample  are  recovered  and 
counted  by  the  analyst  and  (2)  not  all 
the  oocysts  measured  with  Methods 
1622/23  are  viable  and  capable  of 
causing  infection.  These  two  factors  are 
offsetting  in  sign,  in  that  oocyst  counts 
not  adjusted  for  recovery  tend  to 
underestimate  the  true  concentration, 
while  the  total  oocyst  count  may 
overestimate  the  infectious 
concentration  that  presents  a  health 
risk.  Based  on  information  described  in 
this  section,  EPA  is  proposing  that 
Cryptosporidium  monitoring  results  be 
used  directly  to  assign  systems  to 
Lt2ESWTR "risk  bins  and  not  be 
adjusted  for  either  factor. 

As  described  in  section  III.C,  ICRSS 
matrix  spike  data  indicate  that  average 
recovery  of  Cryptosporidium  oocysts 
with  Methods  1622/23  in  a  national 
monitoring  program  will  be  about  40%. 
There  is  no  similar  direct  measure  of  the 
fraction  of  environmental  oocysts  that 
are  infectious,  but  information  related  to, 
this  value  can  be  derived  from  two 
sources:  (1)  A  study  where  samples 
were  analyzed  with  both  Method  1623 
and  a  cell  culture-polymerase  chain 
reaction  (CC-PCR)  test  for  oocyst 
infectivity,  and  (2)  the  structure  of 
oocysts  counted  with  Methods  1622  and 
1623. 

LeChevallier  et  al.  (2003)  conducted  a 
study  in  which  six  natural  waters  were 
ft-equently  tested  for  Cryptosporidium 
using  both  Method  1623  and  a  CC-PCR 
method  to  test  for  infectivity. 
Cryptosporidium  oocysts  were  detected 
in  60  of  593  samples  (10.1%)  by  Method 
1623  and  infectious  oocysts  were 
detected  in  22  of  560  samples  (3.9%)  by 
the  CC-PCR  procedure.  Recovery 
efficiencies  for  the  two  methods  were 
similar.  According  to  the  authors,  these 
results  suggest  that  approximately  37% 
(22/60)  of  the  Cryptosporidium  oocysts 
detected  by  Method  1623  were  viable 
and  infectious. 

hi  regard  to  oocyst  structure, 
Cryptosporidium  oocysts  counted  with 
Methods  1622/23  are  characterized  in 
one  of  three  ways:  (1)  Internal 


structures,  (2)  amorphous  structures,  or 
(3)  empty.  Oocysts  with  internal 
structuires  are  considered  to  have  the 
highest  likelihood  of  being  infectious, 
while  empty  oocysts  are  believed  to  be 
non-viable  (LeChevallier  et  al.  1997). 
During  the  ICRSS,  37%  of  the  oocysts 
counted  were  characterized  as  having 
internal  structures,  47%  had  amorphous 
structures,  and  16%  were  empty.  If  it  is 
assumed  that  empty  oocysts  could  not 
be  infectious,  the  mid-point  value 
within  the  percentage  range  of  counted 
oocysts  that  could  have  been  infectious 
is  42%. 

After  considering  this  type  of 
information,  the  Advisory  Committee 
recommended  that  monitoring  results 
not  be  adjusted  upward  for  percent 
recovery,  nor  adjusted  downward  to 
account  for  the  fraction  of  oocysts  that 
are  not  infectious.  While  it  is  not 
possible  to  establish  a  precise  value  for 
either  factor  in  individual  samples,  the 
data  suggest  that  they  may  be  of  similar 
magnitude.  EPA  concurs  with  this 
recommendation  and  is  proposing  that 
systems  be  classified  in  bins  under  the 
LT2ESVVTR  using  the  total 
Cryptosporidium  oocyst  count, 
uncorrected  for  recovery,  as  measured 
using  EP.\  Method  1622/23.  The 
proposed  LT2ESWTR  risk  bins  are 
constructed  to  reflect  this  approach. 

Data  Collection  To  Support  Use  of  a 
Microbial  Indicator  by  Small  Systems 

As  described  in  the  next  section, 
small  systems  will  monitor  for  an 
indicator,  currently  proposed  to  be  E. 
coli,  to  determine  if  they  are  required  to 
sample  for  Cryptosporidium.  The 
proposed  E.  coli  levels  that  will  trigger 
Cryptosporidium  monitoring  are  based 
on  Information  Collection  Rule  and 
ICRSS  data.  However,  to  provide  for  a 
more  extensive  evaluation  of 
Cryptosporidium  indicator  criteria,  EPA 
is  proposing  that  large  systems  measure 
E.  coli  and  turbidity  in  their  source 
water  when  they  sample  for 
Cryptosporidium.  This  was 
recommended  by  the  Advisory 
Committee  and  will  allow  for  possible 
development  of  alternative  indicator 
levels  or  parameters  (e.g.,  turbidity  in 
combination  with  E.  coli)  to  serve  as 
triggers  for  small  system 
Cryptosporidium  monitoring. 

Time  Frame  for  Monitoring 

In  recommending  a  time  frame  for 
LT2ESWTR  monitoring,  the  Agency 
considered  the  trade-off  between 
monitoring  over  a  long  period  to  better 
capture  year-to-year  fluctuations,  and 
the  desire  to  prescribe  additional 
treatment  quickly  to  systems  identified 
as  having  high  source  water  pathogen 


levels-Reflecting  Advisory  Committee 
recommendations.  EPA  is  proposing 
that  large  systems  evaluate  their  source 
water  Cryptosporidium  levels  using  2 
years  of  monitoring.  This  will  account 
for  some  degree  of  yearly  variability, 
vrithout  significantly  delaying 
additional  public  health  protection 
where  needed. 

ii.  Systems  serving  fewer  than  10,000 
people. 

Indicator  Monitoring 

In  recognition  of  the  relatively  high 
cost  of  analyzing  samples  for 
Cryptosporidium.  EPA  and  the  Advisory 
Committee  explored  the  use  of  indicator 
criteria  to  identify  drinking  water 
sources  that  may  have  high  levels  of 
Cryptosporidium  occurrence.  The  goal 
was  to  find  one  or  more  parameters  that 
could  be  analyzed  at  low -cost  and 
identify  those  systems  likely  to  exceed 
the  Bin  1  boundary  of  0.075  oocysts/L. 
Data  from  the  Information  Collection 
Rule  and  ICRSS  were  evaluated  for 
possible  indicator  parameters,  including 
fecal  coliforms.  total  coliforms,  E.  coli, 
viruses  (Information  Collection  Rule 
only),  and  turbidity.  Based  on  available 
data,  E.  coli  was  found  to  provide  the 
best  performance  as  a  Cryptosporidium 
indicator,  and  the  inclusion  of  other 
parameters  like  turbidity  was  not  found 
to  improve  accuracy. 

The  next  part  of  tnis  section  presents 
data  fJiat  support  E.  coli  mean 
concentrations  of  10/100  mL  and  50/100 
mL  as  proposed  screening  levels  that 
will  trigger  Cryptosporidium  monitoring 
in  reservoir/lake  and  flowing  stream 
systems,  respectively.  It  describes  how 
E.  coli  and  Cn'ptosporidium  data  from 
the  Information  Collection  Rule  and 
ICRSS  were  analyzed  and  shows  the 
performance  of  different  concentrations 
of  E.  coli  as  an  indicator  for  systems  that 
will  exceed  the  Bin  1  boundary  of  0.075 
oocysts/L. 

Information  Collection  Rule  data  were 
evaluated  as  maximum  running  annual 
averages  (Information  Collection  Rule 
samples  were  collected  once  per  month 
for  18  months)  while  ICRSS  data  were 
evaluated  using  an  annual  mean  (ICRSS 
samples  were  collected  twice  per  month 
for  12  months).  In  addition,  as 
indicators  were  being  evaluated  it 
became  apparent  that  it  was  necessary 
to  analyze  plants  separately  based  on 
source  water  type,  due  to  a  significantly 
different  relationship  between  E.  coli 
and  Cryptosporidium  in  reservoir/lake 
systems  compared  to  flowing  stream 
systems. 

Analyzing  the  performance  of  an  E. 
coli  level  as  a  screen  to  trigger 
Cryptosporidium  monitoring  under  the 
proposed  LT2ESWTR  involved 
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evaluating  eaci  water  treatment  plant  in 
the  data  set  rel  itive  to  two  factors:  (1) 
Did  the  plant  h .  coli  level  exceed  the 
trigger  value  b<  ing  assessed?  and  (2]  Did 
the  plant  mean  Cryptosporidium 
concentration  (  xceed  0.075  oocysts/L? 
Accordingly,  p  ants  were  sorted  into 
four  categories  based  on 
Cryptosporidiu  m  and  E.  coli 
concentrations 

•  Plants  witl  Cryptosporidium  < 
0.075  oocysts/I ,  that  did  not  exceed  the 
E.  coli  trigger  1(  vel  (Figure  IV-1 ,  box  A) 

•  Plants  witl  Cryptosporidium  < 
^.075  oocysts/1 ,  that  exceeded  the  E.  coli 
trigger  level  (Fi  giire  IV.  1,  box  B) 

Plants  wit]  i  Cryptosporidium  > 

0.075  oocysts/1 ,  that  did  not  exceed  the 

E.  coli  trigger  h  vel  (Figure  IV.l,  box  C) 

Plants  wiU  i  Cryptosporidium  > 
0.075  oocysts/I  that  exceeded  the  E.  coli 
trigger  level  (Figure  IV.l,  box  D) 

Summary  data  with  E.  coli  trjgger 
concentrations  ranging  from  5  to  100  per 
100  mL  are  pre  jented  for  Information 
Collection  Ruh  and  ICRSS  data  in 
Figures  IV-2ai  id  IV-3. 

The  perform!  mce  of  each  E.  coli  level 
as  a  trigger  for  i  Cryptosporidium 
monitoring  wa;  evaluated  based  on  false 
negative  and  fa  se  positive  rates.  False 
negatives  occui  when  plants  do  not 
exceed  the  E.  c  )li  trigger  value,  but 
exceed  a  Cryph  tsporidium  level  of  0.075 
oocysts/L.  Falsi  >  positives  occur  when 
plants  exceed  t  le  E.  coli  trigger  value 
but  do  not  exce  ed  a  Cryptosporidium 
level  of  0.075  oocysts/L.  The  false 

critical  because  it 
characterizes  tl  e  ability  of  the  indicator 
to  identify  thos  s  plants  with  high 
Cryptosporidium  levels.  In  general,  low 
false  negative  r  ites  can  be  achieved  by 

coli  trigger 

^owever,  when  the  E. 
coli  trigger  concentration  is  decreased, 
more  plants  wi  h  low  Cryptosporidium 
levels  in  their  s  ource  water  exceed  it.  As 
a  result,  more  j  lants  incvu*  false 


lowering  the  E. 
concentration 


positives.  Consequently,  identifying  an 
appropriate  E.  coli  concentration  to 
trigger  Cryptosporidium  monitoring 
involves  balancing  false  negatives  and 
false  positives  to  minimize  both. 

Results  of  the  indicator  analysis^r 
plants  with  flowing  stream  sources  are 
shown  in  Figure  IV-2.  An  E.  coli  trigger 
concentration  of  50/100  mL  produced 
zero  false  negatives  for  both  data  sets. 
This  means  that  in  these  data  sets,  all 
plants  that  exceeded  mean 
Cryptosporidium  concentrations  of 
0.075  oocysts/L  also  exceeded  the  E.  coli 
trigger  concentration  and  would, 
therefore,  be  required  to  monitor. 
However,  this  trigger  concentration  had 
a  significant  false  positive  rate  (i.e.,  it 
was  not  highly  specific  in  targeting  only 
those  plants  with  high  Cryptosporidium 
levels).  False  positive  rates  were  57% 
(24/42)  and  53%  (9/17)  with 
Information  Collection  Rule  and  ICRSS 
data,  respectively.  At  a  higher  E.  coli 
trigger  concentration,  such  as  100/100 
mL,  the  false  negative  rate  increased  to 
12.5%  (3/24)  with  Information 
Collection  Rule  data  and  50%  (2/4)  with 
ICRSS  data,  while  the  false  positive  rate 
decreased  to  43%  (18/42)  and  35%  (6/ 
17),  respectively.  Consequently,  EPA  is 
proposing  a  mean  E.  coli  concentration 
of  50/100  mL  as  a  trigger  for 
Cryptosporidium  monitoring  by  small 
systems  with  flowing  stream  sources. 

Results  of  the  indicator  analysis  for 
plants  with  reservoir/lake  sources  are 
shown  in  Figure  lV-3.  An  E.  coli  trigger 
of  10/100  mL  resulted  in  a  false  negative 
rate  of  20%  (2/10)  with  Information 
Collection  Rule  data  and  67%  (2/3)  with 
ICRSS  data  (misclassified  2  out  of  3 
plants  over  0.075  oocysts/L).  Going  to  a 
lower  concentration  E.  coli  trigger,  such 
as  5  per  100  mL,  decreased  the  false 
negative  rate  in  both  the  Information 
Collection  Rule  and  ICRSS  data  sets  by 
one  plant,  but  increased  the  false 
positive  rate  from  20%  to  43%  (13/30) 


in  the  ICRSS  data  and  fi-om  24%  to  39% 
(44/114)  in  the  Information  Collection 
Rule  data.  Based  on  these  results,  EPA 
is  proposing  that  a  mean  E.  coli 
concentration  of  10/100  mL  trigger 
smedl  systems  using  lake/reservoir 
sources  into  monitoring  for 
Cryptosporidium.  While  the  false 
negative  rate  associated  with  this  trigger 
value  in  the  ICRSS  data  set  is  high,  the 
ICRSS  data  set  contains  only  3 
reservoir/lake  plants  that  exceeded  a 
Cryptosporidium  level  of  0.075  oocysts/ 
L. 

Due  to  limitations  in  the  available 
data,  die  Advisory  Committee  did  not 
recommend  that  large  systems  use  the  E. 
coli  indicator  screen,  as 
Cryptosporidium  monitoring  is  less  of 
an  economic  burden  for  large  systems. 
Rather,  the  Advisory  Committee 
recommended  that  large  systems  sample 
for  E.  coli  and  turbidity  when  they 
monitor  for  Cryptosporidium  under  the 
LT2ESWTR.  These  data  will  then  be 
used  to  verify  or,  if  necessary,  further 
refine  the  proposed  indicator  trigger 
values  for  small  systems.  EPA  concurs 
with  these  recommendations  and  they 
are  reflected  in  today's  proposal. 

The  proposed  monitoring  schedule  ' 
under  the  LT2ESWTR  is  set  up  to  allow 
EPA  and  stakeholders  to  evaluate  large 
system  monitoring  data  for  indicator 
relationships  prior  to  the  start  of  small 
system  E.  coli  monitoring.  After  one 
year  of  large  system  monitoring  is 
completed,  EPA  will  begin  analyzing 
monitoring  data  to  assess  whether 
alternative  indicator  strategies  would  be 
appropriate.  Depending  on  the  findings 
of  this  analysis,  EPA  may  issue 
guidance  to  States  on  approving 
alternative  indicator  trigger  strategies  for 
small  systems.  Therefore,  the  proposed 
rule  is  written  with  the  allowance  for 
States  to  approve  alternative  indicator 
strategies. 

BILUNG  CODE  6560-50-P 
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Breakdown  of  Plants  Using  £.  coli  Trigger" 


Breakdown  of  Plants  Into  Cryptosporidium  Did  not  exceed  trigger        Exceeds  trigger  value 

"bin"  value 


<  0.075  Cryptosporidium  per  L 
^  0.075  Cryptosporidium  per  L 


B 


Calculations  used  to  Assess  Indicator  Performance 


What  percent  of  plants  with  >  0.075 
Cryptosporidium  per  L  exceed  the  E.  coli 
trigger? 


What  percent  of  plants  would  be  required  to 
monitor  for  Cryptosporidium? 


D  /  C  ♦  D) 


(B  +  D)  /  (A  +  B  +  C  +  D) 


Figure  IV-1 .-  Microbial  Indicator  System  Template 
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BILUNG  CODE  6S60-50-C 

Cryptosporidium  Monitoring 

Small  systepis  that  exceed  the  E.  coli 
trigger  must  conduct  Cryptosporidium 
monitoring,  beginning  6  months  after 
completion  of  E.  coli  monitoring.  As 
recommended  by  the  Advisory 
Committee,  EPA  is  proposing  that  small 
systems  collect  24  Cryptosporidium 
samples  over  a  period  of  one  year.  This 
number  of  samples  is  the  same  as 
required  for  large  systems,  but  the 
monitoring  burden  is  targeted  only  on 
those  plants  that  E.  coli  monitoring 
indicates  to  have  elevated  levels  of  fecal 
matter  in  the  source  water.  By 
completing  Cryptosporidium  monitoring 
in  one  year,  small  systems  will  conduct 
a  total  of  2  years  of  monitoring  to 
determine  LT2ESWTR  bin  classification 
(including  the  one  year  of  E.  coli 
monitoring).  This  time  frame  is 
equivalent  to  the  requirement  for  large 
systems,  which  monitor  for 
Cryptosporidium,  E.  coli,  and  tiu-bidity 
for  2  years. 

The  Stage  2  M-DBP  Agreement  in 
Principle  recommended  that  EPA 
explore  the  feasibility  of  alternative, 
lower  frequency,  Cryptosporidium 
monitoring  criteria  for  providing  a 
conservative  mean  estimate  in  small 
systems.  As  described  earlier,  EPA  has 
evaluated  smaller  sample  sizes,  such  as 
systems  taking  12  or  8  samples  instead 
of  24  (see  Table  IV-6).  However,  EPA 
has  concluded  that  these  smaller  sample 
sizes  result  in  unacceptably  high 
misciassification  rates.  For  example,  bin 
classification  based  on  the  second 
highest  of  12  samples  produces  ah 
estimated  false  positive  rate  of  47%  for 
systems  with  a  mean  Cryptosporidium 
concentration  0.5  log  below  the  Bin  1 
boimdary  of  0.075/L.  In  comparison,  bin 
classification  based  on  the  mean  of  24 
samples  achieves  a  false  positive  rate  of 
2.8%  for  systems  at  this 
Cryptosporidium  concentration. 
Consequently,  EPA  is  proposing  no 
alternatives  to  the  requirement  that 
small  systems  take  at  least  24  samples. 

Small  system  bin  classification  will  be 
determined  by  the  arithmetic  mean  of 
the  24  samples  collected  over  one  year. 
Because  the  bin  structiue  in  the 
LT2ESWTR  is  based  on  annual  mean 
Cryptosporidium  levels,  it  is  necessary 
that  bin  classification  involve  averaging 
samples  over  at  least  one  year. 
Consequently,  small  systems  will 
determine  their  bin  classification  by 
averaging  results  from  all 
Cryptosporidium  samples  collected 
during  their  one  year  of  monitoring. 

iii.  Future  monitoring  and 
reassessment.  EPA  is  proposing  that 
beginning  6  years  after  the  initial  bin 


classification,  large  and  small  systems 
conduct  another  round  of  monitoring  to 
determine  if  soiu^e  water  conditions 
have  changed  to  a  degree  that  may 
warrant  a  revised  bin  classification.  The 
Advisory  Committee  recommended  that 
EPA  convene  a  stakeholder  process 
within  4  years  after  the  initial  bin 
classification  to  develop 
recommendations  on  how  best  to 
proceed  with  implementing  this  second 
round  of  monitoring.  Unless  EPA 
modifies  the  LT2ESWTR  to  allow  for  an 
improved  analytical  method  or  a  revised 
bin  structure  based  on  new  risk 
information,  the  second  round  of 
monitoring  will  be  conducted  imder  the 
same  requirements  that  apply  to  the 
initial  roimd  of  monitoring. 

In  addition,  EPA  is  proposing  to  use 
the  required  assessment  of  the  water 
source  during  sanitary  sxuveys  as  an 
ongoing  measure  of  whether  significant 
changes  in  watersheds  have  occiured 
that  may  lead  to  increased 
contamination.  Where  the  potential  for 
increased  contamination  is  identified. 
States  must  determine  what  follow-up 
actions  by  the  system  are  necessary, 
including  the  possibility  of  the  system 
providing  additional  treatment  from  the 
microbial  toolbox. 

d.  Basis  for  accepting  previously 
collected  data.  Members  of  the  Advisory 
Committee  had  multiple  objectives  in 
recommending  that  EPA  allow  the  use 
of  previously  collected  (grandfathered) 
Cryptosporidium  data.  These  include  (1) 
giving  credit  for  data  collected  by 
proactive  utilities,  (2)  facilitating  early 
determination  of  LT2ESWTR 
compliance  needs  and,  thereby, 
allowing  for  early  plaiming  of 
appropriate  treatment  selection,  (3) 
increasing  laboratory  capacity  to  meet 
demand  for  Cryptosporidium  analysis 
under  the  LT2ESWTR,  and  (4)  allowing 
utilities  to  improve  their  data  set  for  bin 
determination  by  considering  more  than 
2  years  of  data  (i.e.,  include  data 
collected  prior  to  effective  date  of 
LT2ESWTR).  The  latter  objective 
incorporates  the  assumption  that 
occurrence  can  vary  from  year  to  year, 
so  that  if  more  years  of  data  are  used  in 
the  bin  determination,  the  source  water 
concentration  estimate  will  be  a  more 
acciuate  representation  of  the  overall 
mean. 

A  significant  issue  with  accepting 
previously  collected  data  for  making  bin 
determinations  is  ensuring  that  the  data 
are  of  equivalent  quality  to  data  that 
will  be  collected  following  LT2ESWTR 
promulgation.  As  noted  previously,  EPA 
is  establishing  requirements  so  that  data 
collected  under  the  LT2ESWTR  will  be 
similar  in  quality  to  data  that  were 
generated  under  the  ICRSS.  These 


requirements  include  the  use  of 
approved  analytical  methods  and 
compliance  with  method  quality  control 
(QC)  criteria,  use  of  approved 
laboratories,  minimum  sample  volume, 
and  a  sampling  schedule  with  minimima 
frequency.  For  example,  under  the 
ICRSS,  laboratories  analyzed  10  L 
samples  and  (considered  collectively) 
achieved  a  mean  Cryptosporidium 
recovery  of  approximately  43%  in 
spiked  source  water  with  a  relative 
standard  deviation  (RSD)  of  50%.  EPA 
anticipates  that  laboratories  conducting 
Cryptosporidium  analysis  for  the 
LT2ESWTR  will  collectively  achieve 
similar  analytical  method  performance. 
Consequently,  EPA  expects  previously 
collected  data  sets  used  under  the 
LT2ESWTR  to  meet  these  standards  and 
has  established  criteria  for  accepting 
previously  collected  data  accordingly 
(see  section  IV.A.l.d). 

Systems  are  requested,  but  not 
required,  to  notify  EPA  prior  to 
promulgation  of  the  LT2ESWTR  of  their 
intent  to  submit  previously  collected 
data.  This  will  help  EPA  allocate  the 
resources  that  will  be  needed  to 
evaluate  these  data  in  order  to  make  a 
decision  on  adequacy  for  bin 
determination.  Systems  that  have  at 
least  2  years  of  previously  collected  data 
to  grandfather  when  the  LT2ESWTR  is 
promulgated  and  do  not  intend  to 
conduct  new  monitoring  under  the  rule 
are  required  to  submit  the  previously 
collected  data  to  EPA  within  2  mondis 
following  promulgation.  This  will 
enable  EPA  to  evaluate  the  data  and 
report  back  to  the  utility  in  sufficient 
time  to  allow,  if  needed,  the  utility  to 
contract  with  a  laboratory  to  conduct 
monitoring  under  the  LT2ESWTR. 

Systems  that  have  fewer  than  2  years 
of  previously  collected  data  to 
grandfather  when  the  LT2ESWTR  is 
promulgated,  or  that  intend  to 
grandfather  2  or  more  years  of 
previously  collected  data  and  also 
conduct  new  monitoring  under  the  rule, 
are  required  to  submit  the  previously 
collected  data  to  EPA  within  8  months 
following  promulgation.  This  will  allow 
these  utilities  to  continue  to  collect 
previously  collected  data  in  the  6  month 
period  between  promulgation  and  the 
date  when  monitoring  luider  the 
LT2ESWTR  must  begin,  plus  a  2  month 
period  for  systems  to  compile  the  data 
and  supporting  documentation.  Utilities 
may  submit  the  data  earlier  than  8 
months  after  promulgation  if  they 
acquire  2  years  of  previously  collected 
data  before  this  date. 

Submitted  grandfathered  data  sets 
must  include  all  routine  source  water 
monitoring  results  for  samples  collected 
during  the  time  period  covered  by  the 
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3.  Request  for  Comment 

EPA  reques  ts  comments  on  all  aspects 
of  the  monito  ing  and  treatment 
requirements  proposed  in  this  section. 
In  addition,  E  'A  requests  comment  on 
the  following  issues: 
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per-month  during  the  period  when  they 
use  surface  water  or  12  samples  per 
year,  whichever  is  smaller.  Samples 
would  be  collected  during  the  two  years 
of  the  required  monitoring  period,  and 
bin  classification  would  be  based  on  the 
highest  average  of  the  two  years. 

EPA  requests  comment  on  these  and 
other  approaches  for  both  small  and 
large  systems. 

Previously  Collected  Monitoring  Data 
That  Do  Not  Meet  QC  Requirements 

EPA  is  proposing  requirements  for 
acceptance  of  previously  collected 
monitoring  data  that  are  equivalent  to 
requirements  for  data  generated  under 
the  LT2ESWTR.  The  Agency  is  aware 
that  systems  will  have  previously 
collected  Cryptosporidium  data  that  do 
not  meet  all  sampling  and  analysis 
requirements  (e.g.,  quality  control, 
sample  frequency,  sample  volume) 
proposed  for  data  collected  under  the 
LT2ESWTR.  However,  the  Agency  has 
been  unable  to  develop  an  approach  for 
allowing  systems  to  use  such  data  for 
LT2ESWTR  bin  classification.  This  is 
due  to  uncertainty  regarding  the  impact 
of  deviations  from  proposed  sampling 
and  analysis  requirements  on  data 
quality  and  reliability.  For  example. 
Methods  1622  and  1623  have  been 
validated  within  the  limits  of  the  QC 
criteria  specified  in  these  methods. 
While  very  minor  deviations  from 
required  QA/QC  criteria  may  have  only 
a  minor  impact  on  data  quality,  the 
Agency  has  not  identified  a  basis  for 
establishing  alternative  standards  for 
data  acceptability. 

EPA  requests  comment  on  whether  or 
under  what  conditions  previously 
collected  data  that  do  not  meet  the 
proposed  criteria  for  LT2ESWTR 
monitoring  data  should  be  accepted  for 
use  in  bin  determination.  Specifically, 
EPA  requests  comment  on  the  sampling 
ft'equency  requirement  for  previously 
collected  data,  and  whether  EPA  should 
allow  samples  collected  at  lower  or 
varying  frequencies  to  be  used  as  long 
as  the  data  are  representative  of  seasonal 
variation  and  include  the  required 
number  of  samples.  If  so,  how  should 
EPA  determine  whether  such  a  data  set 
is  unbiased  and  representative  of 
seasonal  variation?  How  should  data 
collected  at  varying  fi^equency  be 
averaged? 

Monitoring  for  Systems  That  JRecycle 
Filter  Backwash 

'    Plants  that  recycle  filter  backwash 
water  may,  in  effect,  increase  the 
concentration  of  Cryptosporidium  in  the 
water  that  enters  the  filtration  treatment 
train.  Under  the  LT2ESWTR  proposal, 
microbial  sampling  may  be  conducted 


on  source  water  prior  to  the  addition  of 
filter  backwash  water.  EPA  requests 
comment  on  how  the  effect  of  recycling 
filter  backwash  should  be  considered  in 
LT2ESWTR  monitoring. 

Bin  Assignment  for  Systems  That  Fail 
To  Complete  Required  Monitoring 

Today's  proposal  classifies  systems 
that  fail  to  complete  required 
monitoring  in  Bin  4,  the  highest 
treatment  bin.  EPA  requests  comment 
on  alternative  approaches  for  systems 
that  fail  to  complete  required 
monitoring,  such  as  classifying  the 
system  in  a  bin  based  on  data  the  system 
has  collected,  or  classifying  the  system 
in  a  bin  one  level  higher  than  the  bin 
indicated  by  the  data  the  system  has 
collected.  The  shortcoming  to  these 
alternative  approaches  is  that  bin 
classification  b^omes  more  uncertain, 
and  the  likelihood  of  bin 
misclassification  increases,  as  systems 
collect  fewer  than  the  required  24 
Cryptosporidium  samples. 
Consequently,  the  proposed  approach  is 
for  systems  to  collect  all  required 
samples. 

Note  that  under  today's  proposal, 
systems  may  provide  5.5  log  of 
treatment  for  Cryptosporidium  (i.e., 
comply  with  Bin  4  requirements)  as  an 
alternative  to  monitoring.  Where 
systems  notify  the  State  that  they  will 
provide  treatment  instead  of  monitoring, 
they  will  not  incur  monitoring 
violations. 

Monitoring  Requirements  for  New 
Plants  and  Soiu-ces 

The  proposed  LT2ESWTR  would 
establish  calendar  dates  when  the  initial 
and  second  round  of  source  water 
monitoring  must  be  conducted  to 
determine  bin  classification.  EPA 
recognizes  that  new  plants  will  begin 
operation,  and  that  existing  plants  will 
access  new  sources,  after  these  dates. 
EPA  believes  that  new  plants  and  plants 
switching  sources  should  conduct 
monitoring  equivalent  to  that  required 
of  existing  plants  to  determine  the 
required  level  of  Cryptosporidium 
treatment.  The  monitoring  could  be 
conducted  before  a  new  plant  or  source 
is  brought  on-line,  or  initiated  within 
some  time  period  afterward.  EPA 
requests  comment  on  monitoring  and 
treatment  requirements  for  new  plants 
and  sources. 

Determination  of  LT2ESVyTR  Bin 
Classification 

In  today's  proposal,  EPA  expects  that 
systems  will  be  assigned  to  LT2ESWTR 
risk  bins  based  on  their  reported 
Cryptosporidium  monitoring  results  and 
the  calculations  proposed  for  bin 
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assignment  described  in  this  section. 
EPA  requests  comment  on  whether  bin 
classifications  should  formally  be  made 
or  reviewed  by  States. 

Soiut;e  Water  Type  Classification  for 
Systems  That  Use  Multiple  Sources 

In  today's  proposal,  the  E.  coli 
concentrations  that  trigger  small  system 
Cryptosporidium  monitoring  are 
different  for  systems  using  lake/ 
reservoir  and  flowing  stream  sources. 
However,  EPA  recognizes  that  some 
systems  use  miUtiple  sources, 
potentially  including  both  lake/reservoir 
and  flowing  stream  sources,  and  that  the 
use  of  different  sources  may  vary  during 
the  year.  Further,  some  systems  use 
sources  that  are  ground  water  under  the 
direct  influence  (GWUDI)  of  siu-face 
water.  EPA  requests  comment  on  how  to 
apply  the  E.  coli  criteria  for  triggering 
Cryptosporidium  monitoring  to  systems 
using  multiple  sources  and  GWUDI 
soiux:es. 

B.  Unfiltered  System  Treatment 
Technique  Requirements  for 
Cryptosporidium 

1.  What  Is  EPA  Proposing  Today? 

a.  Overview.  EPA  is  proposing 
treatment  technique  requirements  for 
Cryptosporidium  in  imfiltered  systems. 
Today's  proposal  requires  all  unfiltered 
systems  using  surface  water  or  ground 
water  under  the  direct  influence  of 
surface  water  to  achieve  at  least  2  log 
(99%)  inactivation  of  Cryptosporidium 
prior  to  the  distribution  of  finished 
water.  Further,  imfiltered  systems  must 
monitor  for  Cryptosporidium  in  their 
soiu'ce  water,  and  where  monitoring 
demonstrates  a  mean  level  above  0.01 
oocysts/L,  systems  must  provide  at  least 
3  log  Cryptosporidium  inactivation. 
Disinfectants  that  can  be  used  to  meet 
this  treatment  requirement  include 
ozone,  ultraviolet  (UV)  light,  and 
chlorine  dioxide. 

All  current  requirements  for 
unfiltered  systems  under  40  CFR  141.71 
and  141.72(a)  remain  in  effect, 
including  requirements  to  inactivate  at 
least  3  log  of  Giardia  lamtiiia  and  4  log 
of  viruses.  In  adcfition,  unfiltered 
systems  must  meet  their  overall 
disinfection  requirements  using  a 
minimum  of  two  disinfectants.  These 
proposed  requirements  reflect 
recommendations  of  the  Stage  2  M-DBP 
Federal  Advisory  Committee.  Details  of 
the  proposed  requirements  are 
described  in  the  following  sections. 

b.  Monitoring  requirements. 
Requirements  for  Cryptosporidium 
monitoring  by  unfiltered  systems  are 
similar  to  requirements  for  filtered 
systems  of  the  same  size,  as  given  in 


section  IV.A.l.  Unfiltered  systems 
serving  at  least  10,000  people  must 
sample  their  source  water  for 
Cryptosporidium  at  least  monthly  for 
two  years,  beginning  no  later  than  6 
months  after  promulgation  of  this  rule. 
Samples  may  be  collected  more 
frequently  (e.g.,  semi-monthly,  weekly) 
as  long  as  a  consistent  frequency  is 
maintained  throughout  the  monitoring 
period. 

Unfiltered  systems  serving  fewer  than 
10,000  people  must  conduct  soiut^e 
water  sampling  for  Cryptosporidium  at 
least  tv«ce-per-month  for  one  year, 
beginning  no  later  than  4  years 
following  promulgation  of  this  rule  (i.e., 
on  the  same  schedule  as  small  filtered 
systems).  However,  unlike  small  filtered 
systems,  small  imfiltered  systems 
cannot  monitor  for  an  indicator  (e.g.,  E. 
coli)  to  determine  if  they  are  required  to 
monitor  for  Cryptosporidium.  EPA  has 
not  identified  indicator  criteria  that  can 
effectively  screen  for  plants  with 
Cryptosporidium  concentrations  below 
0.01  oocysts/L.  Consequently,  all  small 
unfiltered  systems  must  conduct 
Cryptosporidium  monitoring. 

As  described  in  section  IV.K  and  IV.L, 
Cryptosporidium  analyses  must  be 
performed  on  at  least  10  L  per  sample 
with  EPA  Mediods  1622  or  1623,  and 
must  be  conducted  by  laboratories 
approved  for  these  methods  by  EPA. 
Analysis  of  larger  sample  volumes  is 
allowed,  provided  the  laboratory  has 
demonstrated  comparable  method 
performance  to  that  achieved  on  a  10  L 
sample.  Section  IV.J  describes 
requirements  for  reporting  sample 
analysis  results.  All  Cryptosporidium 
samples  must  be  collected  in 
accordance  with  a  schedule  that  is 
developed  by  the  system  and  submitted 
to  EPA  or  the  State  at  least  3  months 
prior  to  initiation  of  sampling.  Refer  to 
section  IV.A.l  for  requirements 
pertaining  to  any  failure  to  report  a 
valid  sample  analysis  result  for  a 
scheduled  sampling  date  and 
procedures  for  collecting  a  replacement 
sample. 

Unfiltered  systems  are  required  to 
participate  in  future  Cryptosporidium 
monitoring  on  the  same  schedule  as 
filtered  systems  of  the  same  size.  Future 
monitoring  requirements  for  filtered 
systems  are  described  in  section  IV.A.l. 

Unfiltered  systems  are  not  required  to 
conduct  source  water  Cryptosporidium 
monitoring  under  the  LT2ESWTR  if  the 
system  currently  provides  or  will 
provide  a  total  of  at  least  3  log 
Cryptosporidium  inactivation, 
equivalent  to  meeting  the  treatment 
requirements  for  unfiltered  systems 
with  a  mean  Cryptosporidium 
concentration  of  greater  than  0.01 


oocysts/L.  Systems  must  notify  the  State 
not  latfer  than  the  date  the  system  is 
otherwise  required  to  submit  a  sampling 
schedule  for  monitoring.  Systems  must 
install  and  operate  technologies  to 
provide  a  total  of  at  least  3  log 
Cryptosporidium  inactivation  by  the 
applicable  date  in  Table  rV-24. 

c.  Treatment  requirements.  All 
unfiltered  systems  must  provide 
treatment  for  Cryptosporidium,  and  the 
degree  of  required  treatment  depends  on 
the  level  of  Cryptosporidium  in  the 
source  water  as  determined  through 
monitoring.  Unfiltered  systems  must 
calculate  their  average  source  water 
Cryptosporidium  concentration  using 
the  arithmetic  mean  of  all  samples 
collected  during  the  required  two  year 
monitoring  period  (or  one  year 
monitoring  period  for  small  systems). 
For  unfiltered  systems  with  mean 
source  water  Cryptosporidium  levels  of 
less  than  or  equal  to  0.01  oocysts/L,  2 
log  Cryptosporidium  inactivation  is 
required.  Where  the  mean  source  water 
level  is  greater  than  0.01  oocysts/L,  3  log 
inactivation  is  required. 

In  addition,  unfiltered  systems  are 
required  to  use  at  least  two  different 
disinfectants  to  meet  their  overall 
inactivation  requirements  for  viruses  (4 
log),  Giardia  lamblia  (3  log),  and 
Cryptosporidium  (2  or  3  log).  Further, 
each  of  the  two  disinfectants  must 
achieve  by  itself  the  total  inactivation 
required  for  one  of  these  three  pathogen 
types.  For  example,  a  system  could  use 
UV  light  to  achieve  2  log  inactivation  of 
Cryptosporidium  and  Giardia  lamblia, 
and  use  chlorine  to  inactivate  1  log 
Giardia  lamblia  and  4  log  viruses.  In 
this  case,  chlorine  would  achieve  the 
total  inactivation  required  for  viruses 
while  UV  light  would  achieve  the  total 
inactivation  required  for 
Cryptosporidium,  and  the  two 
disinfectants  together  would  meet  the 
overall  treatment  requirements  for 
viruses,  Giardia  lamblia.  and 
Cryptosporidium.  In  all  cases  unfiltered 
systems  must  continue  to  meet 
disinfectant  residual  requirements  for 
the  distribution  system. 

EPA  has  developed  criteria,  described 
in  sections  IV.C.14-15,  for  systems  to 
determine  Cryptosporidium  inactivation 
credits  for  chlorine  dioxide,  ozone,  and 
UV  light.  Unfiltered  systems  are  allowed 
to  use  any  of  these  disinfectcmts  to  meet 
the  2  (or  3)  log  Cryptosporidium 
inactivation  requirement.  The  following 
paragraphs  describe  standards  for 
demonstrating  compliance  with  the 
proposed  Cryptosporidium  treatment 
technique  requirement.  For  systems 
using  ozone  and  chlorine  dioxide,  these 
standards  are  similar  to  current 
standards  for  compliance  with  Giardia 
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lamblia  and  rims  treatment 
requirements ,  as  established  by  the 
SWTR  in  40  :FR  141.72  and  141.74. 
However,  for  systems  using  UV  light, 
modified  con  ipliance  standards  are 
proposed,  due  to  the  different  way  in 
which  UV  di  .infection  systems  will  be 
monitored. 

Each  day  a  system  using  ozone  or 
chlorine  dio>  ide  serves  water  to  the 
public,  the  s^  stem  must  calculate  the  CT 
value{s)  from  the  system's  treatment 
parameters,  i  sing  the  procediu^es 
specified  in  ^  0  CFR  141.74(b)(3).  The 
system  must  determine  whether  this 
value(s)  is  su  ficient  to  achieve  the 
required  inac  tivation  of 
Cryptosporid  turn  based  on  the  CT 
criteria  speci  ied  in  section  rV.C.14.  The 
disinfection  I  reatment  must  ensure  at 
least  99  perc(  nt  (or  99.9  percent  if 
required)  ina  :tivation  of 
Cryptosporidium  every  day  the  system 
serves  water  o  the  public,  except  any 
one  day  each  month.  Systems  are 
required  to  n  port  daily  CTT  values  on  a 
monthly  basi  >,  as  described  in  section 
IV.J. 

Each  day  a  system  using  UV  light 
serves  water  o  the  public,  the  system 
J  lust  monitoi  for  the  parameters, 
including  flo  v  rate  and  UV  intensity, 
that  demonst  rate  whether  the  system's 
UV  reactors  i  re  operating  within  the 
range  of  cone  itions  that  have  been 
validated  to  i  chieve  the  required  UV 
dose,  as  spec  fied  in  section  IV.C.15. 
Systems  mus  monitor  each  UV  reactor 
while  in  use  md  must  record  periods 
when  any  res  ctor  operates  outside  of 
validated  cor  ditions.  The  disinfection 
treatment  mi  st  ensure  at  least  99 
percent  (or  9'  1.9  percent  if  required) 
inactivation  <  if  Cryptosporidium  in  at 
least  95  perc(  nt  of  the  water  delivered 
to  the  public  every  month.  Systems  are 
required  to  r«  port  periods  when  UV 
reactors  oper  »te  outside  of  validated 
conditions  oi  i  a  monthly  basis,  as 
described  in  tection  IV.J. 

Unfiltered  systems  cvurently  must 
comply  with  requirements  for  DBFs  as 
a  condition  o  F  avoiding  filtration  under 
40  CFR  141.7 1(b)(6).  As  described 
earlier,  EPA  i  s  developing  a  Stage  2 
DBPR,  which  will  further  limit 
allowable  lev  bIs  of  certain  DBFs, 
specifically  t  ihalomethanes  and 
haloacetic  ac  ds.  EFA  intends  to 
incorporate  dew  standards  for  DBFs 
established  utider  the  Stage  2  DBPR  into 
the  criteria  fc  r  filtration  avoidance. 


2.  How  Was 

a.  Basis  foi 
treatment  ret  uirements 
the  proposed 
unfiltered 
health  protec  t 


"his  Proposal  Developed? 

Cryptosporidium 

The  intent  of 
treatment  requirements  for 
systems  is  to  achieve  public 
ion  against 


Cryptosporidium  equivalent  to  filtration 
systems.  As  described  in  section  III.C, 
an  assessment  of  survey  data  indicates 
that  under  ciurent  treatment 
requirements,  finished  water 
Cryptosporidium  levels  are  higher  in 
unfiltered  systems  than  in  filtered 
systems. 

Information  Collection  Rule  data 
show  an  average  plant-mean 
Cryptosporidium  level  of  0.59  oocysts/L 
in  the  source  water  of  filtered  plants  and 
0.014  oocysts/L  in  unfiltered  systems. 
Median  plant-mean  concentrations  were 
0.052  and  0.0079  oocysts/L  in  filtered 
and  unfiltered  system  soiu-ces, 
respectively.  Thus,  these  results  suggest 
that  typical  Cryptosporidium  occurrence 
in  filtered  system  sources  is 
approximately  10  times  higher  than  in 
unfiltered  system  sources.  - 

In  translating  these  data  to  assess 
finished  water  risk,  EPA  and  the 
Advisory  Committee  estimated  that 
conventional  plants  in  compliance  with 
the  lESWTR  achieve  an  average 
Cryptosporidium  removal  of  3  log  (see 
discussion  in  section  III.D).  Hence,  if  the 
median  source  water  Cryptosporidium 
level  at  conventional  plants  is 
approximately  10  times  higher  than  at 
unfiltered  systems,  emd  it  is  estimated 
that  conventional  plants  achieve  an 
average  reduction  of  3  log  (99.9%),  then 
the  median  finished  water 
Cryptosporidium  concentration  at 
conventional  plants  is  lower  by  a  factor 
of  100  than  at  unfiltered  systems. 
Therefore,  to  ensure  equivalent  public 
health  protection,  unfiltered  systems 
should  reduce  Cryptosporidium  levels 
by  2  log. 

Due  to  the  development  of  criteria  for 
Cryptosporidium  inactivation  with 
ozone,  chlorine  dioxide,  and  UV  light, 
EPA  has  determined  that  it  is  feasible 
for  unfiltered  systems  to  comply  with  a 
Cryptosporidium  treatment  technique 
requirement.  Consequently,  EPA  is 
proposing  that  all  unfiltered  systems 
provide  at  least  2  log  inactivation  of 
Cryptosporidium . 

Tne  proposed  treatment  requirements 
for  unfiltered  systems  with  higher 
soiuce  water  Cryptosporidium  levels  are 
consistent  with  proposed  treatment 
requirements  for  filtered  systems.  As 
discussed  previously,  EPA  is  proposing 
that  filtered  plants  with  mean  source 
water  Cryptosporidium  levels  between 
0.075  and  1.0  oocysts/L,  as  measured  by 
Methods  1622  and  1623,  provide  at  least 
a  4  log  reduction  (with  greater  treatment 
required  for  higher  source  water 
pathogen  levels).  These  requirements 
will  achieve  average  treated  water 
Cryptosporidium  concentrations  below 
1  oocyst/10,000  L  in  filtered  systems. 
An  unfiltered  system  with  a  mean 


source  water  Cryptosporidium 
concentration  above  0.01  oocyst/L 
would  need  to  provide  more  than  2  log 
inactivation  in  order  to  achieve  an 
equivalent  finished  water  oocyst  level. 
Therefore,  EPA  is  proposing  that 
unfHtered  systems  provide  at  least  3  log 
inactivation  where  mean  concentrations 
exceed  0.01  oocysts/L. 

For  imfiltered  systems  using  UV 
disinfection  to  meet  these  proposed 
Cryptosporidium  treatment 
requirements,  EPA  is  proposing  that 
compliance  be  based  on  a  95th 
percentile  standard  (i.e.,  at  least  95 
percent  of  the  water  must  be  treated  to 
the  required  UV  dose).  This  standard  is 
intended  to  be  comparable  with  the 
"every  day  except  any  one  day  per 
month"  compliance  standard 
established  by  the  SWTR  for  chemical 
disinfection  (see  40  CFR  141.72(a)(1)). 
Because  UV  disinfection  systems  will 
typically  consist  of  multiple  parallel 
reactors  that  will  be  monitored 
continuously,  the  Agency  has 
determined  that  it  is  more  appropriate 
to  base  a  compliance  determination  on 
the  percentage  of  water  disinfected  to 
the  required  level,  rather  than  a  single 
daily  measurement.  The  UV 
Disinfection  Guidance  Manual  (USEPA 
2003d)  will  provide  advice  on  meeting 
this  proposed  standard.  A  draft  of  this 
guidance  is  available  in  the  docket  for 
today's  proposal  (http://www.epa.gov/ 
edocket/). 

h.  Basis  for  requiring  the  use  of  two 
disinfectants.  EPA  is  proposing  that 
unfiltered  systems  use  at  least  two 
different  disinfectants  to  meet  the  2  (or 
3),  3,  and  4  log  inactivatiori 
requirements  for  Cryptosporidium, 
Giardia  lamblia,  and  viruses, 
respectively.  The  purpose  of  this 
requirement  is  to  provide  for  multiple 
barriers  of  protection  against  pathogens. 
One  benefit  of  this  approach  is  that  if 
one  barrier  were  to  fail  then  there  would 
still  be  one  remaining  barrier  to  provide 
protection  against  some  of  the 
pathogens  that  might  be  present.  For 
example,  if  a  plant  used  UV  to 
inactivate  Cryptosporidium  and  Giardia 
lamblia,  along  with  chlorine  to 
inactivate  viruses,  and  the  UV  system 
were  to  malfunction,  the  chlorine  would 
still  meet  the  treatment  requirement  for 
viruses  and  would  provide  some  degree 
of  protection  against  Giardia  lamblia. 

Another  benefit  of  multiple  barriers  is 
that  they  will  typically  provide  more 
effective  protection  against  a  broad 
spectrum  of  pathogens  than  a  single    - 
disinfectant.  Because  the  efficacy  of 
disinfectants  against  different  pathogens 
varies  widely,  using  multiple 
disinfectants  will  generally  provide 
more  efficient  inactivation  of  a  wide 
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range  of  pathogens  than  a  single 
disinfectant. 

EPA  is  aware,  though,  that  this 
requirement  would  not  result  in  a 
redundant  barrier  for  each  type  of 
pathogen.  In  the  example  of  a  plant 
using  chlorine  and  UV,  the  chlorine 
would  provide  essentially  no  protection 
against  Cryptosporidium  and  might 
achieve  only  a  small  amount  of  Giardia 
lamblia  inactivation  if  it  was  designed 
primarily  to  inactivate  viruses. 
However,  since  the  watersheds  of 
unfiltered  systems  are  required  to  be 
protected  (40  CFR  141.71),  the 
probability  is  low  that  high  levels  of 
Cryptosporidium  or  Giardia  lamblia 
would  occur  during  the  time  frame 
necessar}'  to  address  a  short  period  of 
treatment  failure. 

Note  the  request  for  comment  on  this 
topic  at  the  end  of  this  section. 

c.  Basis  for  source  water  monitoring 
requirements.  Monitoring  by  unfiltered 
systems  is  necessary  to  identify  those 
with  mean  source  water 
Cryptosporidium  levels  above  0.01 
oocysts/L.  In  order  to  allow  for 
simultaneous  compliance  with  other 
microbial  and  disinfection  byproduct 
regulatory  requirements,  EPA  is 
proposing  that  unfiltered  systems 
monitor  for  Cryptosporidium  on  the 
same  schedule  as  filtered  systems  of  the 
same  size.  Because  EPA  was  not  able  to 
identify  indicator  criteria,  such  as  E. 
coli,  that  can  discriminate  among 
systems  above  and  below  a  meaih 
Cryptosporidium  concentration  of  0.01 
oocysts/L,  EPA  is  proposing  that  all 
imfiltered  systems  monitor  for 
Cryptosporidium. 

Consistent  with  requirements  for 
filtered  systems,  unfiltered  systems  are 
required  to  analyze  at  least  24  samples 
of  at  least  10  L  over  the  two  year 
monitoring  period  (one  year  for  small 
systems).  However,  if  an  unfiltered 
system  collected  and  analyzed  only  24 
samples  of  10  L  then  a  total  count  of  3 
oocysts  among  all  samples  would  result 
in  a  source  water  concentration 
exceeding  0.01  oocysts/L.  To  avoid  a 
relatively  small  number  of  counts 
determining  an  additional  treatment 
implication,  unfiltered  systems  may 
consider  conducting  more  frequent 
sampling  or  analyzing  larger  sample 
volumes  (e.g.,  50  L).  Since  the  water 
sources  of  unfiltered  systems  tend  to 
have  very  low  tiu-bidity  (compared  to 
average  sources  in  filtered  systems),  it  is 
typically  more  feasible  to  analyze  larger 
sample  volumes  in  unfiltered  systems. 
Filters  have  been  approved  for 
Cryptosporidium  analysis  of  50  L 
samples.  Note  that  analysis  of  larger 
sample  volumes  would  not  reduce  the 
required  sampling  frequency. 


3.  Request  for  Comment 

EPA  solicits  comment  on  the 
proposed  monitoring  and  treatment 
technique  requirements  for  unfiltered 
systems.  Specifically,  the  Agency  seeks 
comment  on  the  following  issues: 

Use  of  Two  Disinfectants 

EPA  requests  comment  on  the 
proposed  requirement  for  unfiltered 
systems  to  use  two  disinfectants  and  for 
each  disinfectant  to  meet  by  itself  the 
inactivation  requirement  for  at  least  one 
regulated  pathogen.  The  requirement  for 
unfiltered  systems  to  use  two 
disinfectants  was  recommended  by  the 
Advisory  Committee  because  (1) 
disinfectants  vary  in  their  efficacy 
against  different  pathogens,  so  that  the 
use  of  multiple  disinfectants  can 
provide  more  effective  protection 
against  a  broad  spectnun  of  pathogens, 
and  (2)  multiple  disinfectants  provide 
multiple  barriers  of  protection,  which 
can  be  more  reliable  than  a  single 
disinfectant. 

An  alternate  approach  would  be  to 
allow  systems  to  meet  the  inactivation 
requirements  using  any  combination  of 
one  or  more  disinfectants  that  achieved 
the  required  inactivation  level  for  all 
pathogens.  This  would  give  systems 
greater  flexibility  and  could  spur  the 
development  of  new  disinfection 
techniques  that  would  be  applicable  to 
a  wide  range  of  pathogens.  However, 
this  approach  might  be  less  protective 
against  unregulated  pathogens.  A 
related  question  is  whether  the 
proposed  requirements  for  use  of  two 
disinfectants  establish  an  adequate  level 
of  multiple  barriers  in  the  treatment 
provided  by  unfiltered  systems. 

Treatment  Requirements  for  Unfiltered 
Systems  With  Higher  Cryptosporidium 
Levels 

Under  the  proposed  LT2ESWTR,  a 
filtered  system  that  measures  a  mean 
source  water  Cryptosporidium  level  of 
"0.075  oocysts/L  or  higher  is  required  to 
provide  a  total  of  4  log  or  more 
reduction  of  Cryptosporidium.  However, 
if -an  unfiltered  system,  meeting  the 
criteria  for  avoiding  filtration  were  to 
measure  Cryptosporidium  at  this  level, 
it  would  be  required  to  provide  only  3 
log  treatment.  Available  occurrence  data 
indicate  that  very  few,  if  any,  unfiltered 
systems  will  measure  mean  source 
water  Cryptosporidium  concentrations 
above  0.075  oocysts/L.  However.  EPA 
requests  comment  on  whether  or  how 
this  possibility  should  be  addressed. 


C.  Options  for  Systems  To  Meet 
Cryptosporidium  Treatment 
Requirements 

1 :  Microbial  Toolbox  Overview    , 

The  LT2ESWTR  proposal  contains  a 
list  of  treatment  processes  and 
management  practices  for  water  systems 
to  use  in  meeting  additional 
Cryptosporidium  treatment 
requirements  under  the  LT2ESWTR. 
This  list,  termed  the  microbial  toolbox, 
was  recommended  by  the  Stage  2  M- 
DBP  Advisory  Committee  in  the 
Agreement  in  Principle.  Components  of 
the  microbial  toolbox  include  watershed 
control  programs,  alternative  sources, 
pretreatment  processes,  additional 
filtration  barriers,  inactivation 
technologies,  and  enhanced  plant 
performance.  The  intent  of  the  microbial 
toolbox  is  to  provide  water  systems  with 
broad  flexibility  in  selecting  cost- 
effective  LT2ESWTR  compliance 
strategies.  Moreover,  the  toolbox  allows 
systems  that  currently  provide 
additional  pathogen  barriers  or  that  can 
deinonstrate  enhanced  performance  to 
receive  additional  Cryptosporidium 
treatment  credit. 

A  key  feature  of  the  microbial  toolbox 
is  that  many  of  the  components  carry 
presumptive  credits  towards 
Cryptosporidium  treatment 
requirements.  Plants  will  receive  these 
credits  for  toolbox  components  by 
demonstrating  compliance  with 
required  design  and  implementation 
criteria,  as  described  in  the  sections  that 
follow.  Treatment  credit  greater  than  the 
presumptive  credit  may  be  awarded  for 
a  toolbox  component  based  on  a  site- 
specific  or  technolog\-specific 
demonstration  of  performance,  as 
described  in  section  IV. C.l 7. 

While  the  Advisory  Committee  made 
recommendations  for  the  degree  of 
presumptive  treatment  credit  to  be 
granted  to  different  toolbox 
components,  the  Committee  did  not 
specify  the  design  and  implementation 
conditions  under  which  the  credit 
should  be  awarded.  EPA  has  identified 
and  is  proposing  such  conditions  in 
today's  notice,  based  on  an  assessment 
of  available  data.  For  certain  toolbox 
components,  such  as  raw  water  storage 
and  roughing  filters,  the  Agency 
concluded  that  available  data  do  not 
support  the  credit  recommended  by  the 
Advisory  Committee.  Consequently, 
EFA  is  not  proposing  a  presumptive 
credit  for  these  options. 

For  each  microoial  toolbox 
component,  EPA  is  requesting  comment 
on:  (1)  Whether  available  data  support 
the  proposed  presumptive  credits, 
including  the  design  and 
implementation  conditions  under  which 
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the  credit  woi  ild  be  awarded,  (2) 
whether  avail  ible  data  are  consistent 
with  the  decis  ion  not  to  award 
presumptive  c  redit  for  roughing  filters 
and  raw  watei  off-stream  storage,  and 
(3)  whether  ac  ditional  data  are  available 
on  treatment  (  ffectiveness  of  toolbox 
components  fi  )r  reducing 
Cryptosporidi  im  levels.  EPA  will 
consider  mod  fying  today's  proposal  for 
microbial  tool  box  components  based  on 
new  informati  on  that  may  be  provided. 
EPA  partict  larly  solicits  comment  on 
the  performan  :e  of  alternative  filtration 
technologies  t  lat  are  currently  being 
used,  as  well  i  is  ones  that  systems  are 
considering  fc  r  use  in  the  future, 
specifically  ir  eluding  bag  filters. 


Table  IV-  7.— Microbial  Toolbox:  Proposed  Options,  Log  Credits,  and  Design/Implementation  Criteria 


cartridge  filters,  and  bank  filtration,  in 
removing  Cryptosporidium.  The  Agency 
requests  both  laboratory  and  field  data 
that  will  support  a  determination  of  the 
appropriate  level  of  Cryptosporidium 
removal  credit  to  award  to  these 
technologies.  In  addition,  the  Agency 
requests  information  on  the 
applicability  of  these  technologies  to 
different  source  water  types  and 
treatment  scenarios.  Data  submitted  in 
response  to  this  request  for  comment 
should  include,  where  aveiilable, 
associated  quality  assurance  and  cost 
information.  This  preamble  discusses 
bank  filtration  in  section  IV.C.6  and  bag 
and  cartridge  filters  in  section  IV.C.12. 


Table  IV-7  siunmarizes  presumptive 
credits  and  associated  design  and 
implementation  criteria  for  microbial 
toolbox  components.  Each  component  is 
then  described  in  more  detail  in  the 
sections  that  follow.  EPA  is  also 
developing  guidance  to  assist  systems 
with  implementing  toolbox 
components.  Pertinent  guidance 
documents  include:  UV  Disinfection 
Guidance  Manual  (USEPA  2003d),  . 
Membrane  Filtration  Guidance  Manual 
(USEPA  2003e),  and  Toolbox  Guidance 
Manual  (USEPA  2003f).  Each  is 
available  in  draft  form  in  the  docket  for 
today's  proposal  (http://www.epa.gov/ 
edocket/). 


Toolbox  option 


Proposed  Cryptosporidium  log  credit  with  design  and  impletmentation  criteria^ 


Watershed  conttol 
Alternative  soun  :e/lntake 


program  

management 


Off-stream  raw 
Pre-sedimentatiAn 


«ter  storage  

basin  with  coagulation 


Lime  softening  . 


Bank  filtration  (a  s  pretreatment) 


Combined  filter  )ertormance 


Roughing  fitters 
Slow  sand  filters 


Second  stage  fi|ration 
Membranes  . 


Bag  filters  

Cartridge  filters 
Chlorine  dioxide 

Ozone  

UV  


Individual  fitter  p  sfformance 


Demonstration  c  f  performance 


0.5  log  credit  tor  State-approved  program  comprising  EPA  specified  elements.  Does 
not  apply  to  unfiltered  systems. 

No  presumptive  credit.  Systems  may  conduct  simultaneous  monitoring  for 
LT2ESWTR  bin  classification  at  alternative  intake  locations  or  under  altemative  in- 
take management  strategies. 

No  presumptive  credit.  Systems  using  off-stream  storage  must  conduct  LT2ESWTR 
sampling  after  raw  water  reservoir  to  determine  bin  classification. 

0.5  log  credit  with  continuous  operation  and  coagulant  addition;  basins  must  achieve 
0.5  log  turbidity  reduction  based  on  the  monthly  mean  of  daily  measurements  in  11 
of  the  12  previous  months;  all  flow  must  pass  through  basins.  Systems  using  exist- 
ing pre-sed  basins  must  sample  after  basins  to  determine  bin  classification  and  are 
not  eligible  for  presumptive  credit. 

0.5  log  additional  credit  for  two-stage  softening  (single-stage  softening  is  credited  as 
equivalent  to  conventional  treatment).  Coagulant  must  be  present  in  both  stages — 
includes  metal  salts,  polymers,  lime,  or  magnesium  precipitation.  Both  stages  must 
treat  100%  of  flow. 

0.5  log  credit  for  25  ft.  setback;  1 .0  log  credit  for  50  ft.  setback;  aquifer  must  be  un- 
consolidated sand  containing  at  least  10%  fines;  average  turbidity  in  wells  must  be 
<  1  NTU.  Systems  using  existing  wells  followed  by  filtration  must  monitor  well  efflu- 
ent to  determine  bin  classification  and  are  not  eligible  for  presumptive  credit. 

0.5  log  credit  for  connbined  filter  effluent  turbidity  <  0.15  NTU  in  95%  of  samples 
each  month. 

No  presumptive  credit  proposed. 

2.5  log  credit  as  a  secondary  filtration  step;  3.0  log  credit  as  a  primary  filtration  proc- 
ess. No  prior  chlorination. 

0.5  log  credit  for  second  separate  filtration  stage;  treatment  train  must  include  coagu- 
lation prior  to  first  filter.  No  presumptive  credit  for  roughing  filters. 

Log  credit  equivalent  to  removal  efficiency  demonstrated  in  challenge  test  for  device 
if  supported  by  direct  integrity  testing. 

1  log  credit  with  demonstration  of  at  least  2  log  removal  efficiency  in  challenge  test. 

2  log  credit  with  demonstration  of  at  least  3  log  removal  efficiency  in  challenge  test. 
Log  credit  based  on  demonstration  of  log  inactivation  using  CT  table. 

Log  credit  based  on  demonstration  of  log  inactivation  using  CT  table. 

Log  credit  based  on  demonstration  of  inactivation  with  UV  dose  table;  reactor  testing 

required  to  establish  validated  operating  conditions. 
1.0  log  credit  for  demonstration  of  filtered  water  turbidity  <  0.1  NTU  in  95  percent  of 

daily   max   values   from   individual   filters   (excluding    15   min   period   following 

t>ackwashes)  and  no  individual  filter  >  0.3  NTU  in  two  consecutive  measurements 

taken  1 5  minutes  apart. 
Credit  awarded  to  unit  process  or  treatment  train  based  on  demonstration  to  the 

State,  through  use  of  a  State-approved  protocol. 


Table  provid  »s  summary  informatkin  only;  refer  to  folk}wing  preamble  and  regulatory  language  for  detailed  requirements. 


2.  Watershed  i  Control  Program 


a.  What  is 
is  proposing  a 
Cryptospori 
requirements 


£'A 


di  1 


proposing  today?  EPA 
0.5  log  credit  towards 
m  treatment 
inder  the  LT2ESWTR  for 


filtered  systems  that  develop  a  State- 
approved  watershed  control  program 
designed  to  reduce  the  level  of 
Cryptosporidium.  The  watershed 
control  program  credit  can  be  added  to 


the  credit  awarded  for  any  other  toolbox 
component.  However,  this  credit  is  not 
available  to  unfiltered  systems,  as  they 
are  ciurently  required  under  40  CFR 
141.171  to  maintain  a  watershed  control 
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program  that  minimizes  the  potential  for 
contamination  by  Cryptosporidium  as  a 
criterion  for  avoiding  filtration. 

There  are  many  potential  sources  of 
Cryptosporidium  in  watersheds, 
including  sewage  discharges  and  non- 
point  sources  associated  with  animal 
feces.  The  feasibility,  effectiveness,  and 
sustainability  of  control  measures  to 
reduce  Cryptosporidium  contamination 
of  water  sources  will  be  site-specific. 
Consequently,  the  proposed  watershed 
control  program  credit  centers  on 
systems  working  with  stakeholders  in 
the  watershed  to  develop  a  site-specific 
program,  and  State  review  and  approval 
are  required.  In  the  Toolbox  Guidance 
Manual  (USEPA  2003f),  available  in 
draft  in  the  docket  for  today's  proposal, 
EPA  provides  information  on 
management  practices  that  systems  may 
consider  in  developing  their  watershed 
control  programs. 

Initial  State  approval  of  a  system's 
watershed  control  program  will  be 
based  on  State  review  of  the  system's 
proposed  watershed  control  plan  and 
supporting  dociunentation.  The  initial 
approval  can  be  valid  until  the  system 
completes  the  second  round  of 
Cryptosporidium  monitoring  described 
in  section  IV.A  (systems  begin  a  second 
round  of  monitoring  six  years  after  the 
initial  bin  assigiunent].  During  this 
period,  the  system  is  responsible  for 
implementing  the  approved  plan  and 
complying  with  other  general 
requirements,  such  as  an  annual 
watershed  survey  an^  program  status 
report.  These  requirements  are  further 
described  later  in  this  section. 

The  period  during  which  State 
approval  of  a  watershed  control  program 
is  in  effect  is  referred  to  as  the  approval 
period.  Systems  that  want  to  continue 
their  eligibility  to  receive  the  0.5  log 
Cryptosporidium  treatment  credit  must 
reapply  for  State  approval  of  the 
program  for  each  subsequent  approval 
period.  In  general,  the  re-approval  will 
be  based  on  the  State's  review  of  the 
system's  reapplication  package,  as  well 
as  the  annual  status  reports  and 
watershed  surveys.  Subsequent 
approval(s)  by  the  State  of  the 
watershed  control  program  typically 
will  be  for  a  time  equivalent  to  the  first 
approval  period,  but  States  have  the 
discretion  to  renew  approval  for  a 
longer  or  shorter  time  period. 

Requirements  for  Initial  State  Approval 
of  Watershed  Control  Programs 

Systems  that  intend  to  pursue  a  0.5 
log  Cryptosporidium  treatment  credit  for 
a  watershed  control  program  are 
required  to  notify  the  State  within  one 
year  following  initial  bin  assignment 
that  the  system  proposes  to  develop  a 


watershed  control  plan  and  submit  it  for 
State  approval. 

The  application  to  the  State  for  initial 
program  approval  must  include  the 
following  minimum  elements: 

•  An  analysis  of  the  vulnerability  of 
each  source»to  Cryptosporidium.  The 
vulnerability  analysis  must  address  the 
watershed  upstream  of  the  drinking 
water  intake,  including:  A 
characterization  of  the  watershed 
hydrology,  identification  of  an  "area  of 
influence"  (the  area  to  be  considered  in 
future  watershed  surveys)  outside  of 
which  there  is  no  significant  probability 
of  Cryptosporidium  or  fecal 
contamination  affecting  the  drinking 
water  intake,  identification  of  both 
potential  and  actual  sources  of 
Cryptosporidium  contamination,  the 
relative  impact  of  the  sources  of 
Cryptosporidium  contamination  on  the 
system's  source  water  quality,  and  an 
estimate  of  the  seasonal  variability  of 
such  contamination. 

•  An  analysis  of  control  measures 
that  could  address  the  sources  of 
Cryptosporidium  contamination 
identified  during  the  vulnerability 
analysis.  The  analysis  of  control 
measures  must  address  their  relative 
effectiveness  in  reducing 
Cryptosporidium  loading  to  the  source 
water  and  their  sustainability. 

•  A  plan  that  specifies  goals  and 
defines  and  prioritizes  specific  actions 
to  reduce  source  water  Cryptosporidium 
levels.  The  plan  must  explain  how 
actions  are  expected  to  contribute  to 
specified  goals,  identify  partners  and 
their  role(s),  present  resource 
requirements  and  commitments 
including  personnel,  and  include  a 
schedule  for  plan  implementation. 

The  proposed  watershed  control  plan 
and  a  request  for  program  approval  and 
0.5  log  Cryptosporidium  treatment 
credit  must  be  submitted  by  the  system 
to  the  State  no  later  than  24  months 
following  initial  bin  assignment. 

The  State  will  review  the  system's 
initial  proposed  watershed  control  plan 
and  either  approve,  reject,  or 
"conditionally  approve"  the  plan.  If  the 
plan  is  approved,  or  if  the  system  agrees 
to  implementing  the  State's  conditions 
for  approval,  the  system  will  be 
awarded  0.5  log  credit  towards 
LT2ESWTR  Cryptosporidium  treatment 
requirements.  A  final  decision  on 
approval  must  be  made  no  later  than 
three  years  following  the  system's  initial 
bin  assignment. 

The  initial  State  approval  of  the 
system's  watershed  control  program  can 
be  valid  until  the  system  completes  the 
required  second  round  of 
Cryptosporidium  monitoring.  The 
system  is  responsible  for  taking  the 


required  steps,  described  as  follows,  to 
maintain  State  program  approval  and 
the  0.5  log  credit  during  the  approval 
period. 

Requirements  for  Maintaining  State 
Approval  of  Watershed  Control 
Programs 

Systems  that  have  obtained  State 
approval  of  their  watershed  control 
program  are  required  to  meet  the 
following  ongoing  requirements  within 
each  approval  period  to  continue  their 
eligibility  for  the  0.5  log 
Cryptosporidium  treatment  credit: 

•  Submit  an  annual  watershed 
control  program  status  report  to  the 
State  during  each  year  of  the  approval 
period. 

•  Conduct  an  annual  State-approved 
watershed  survey  and  submit  the  survey 
report  to  the  State. 

•  Submit  to  the  State  an  application 
for  review  and  re-approval  of  the 
watershed  control  program  and  for  a 
continuation  of  the  0.5  log  treatment 
credit  for  a  subsequent  approval  period. 

The  annual  watershed  control 
program  status  report  must  describe  the 
system's  implementation  of  the 
approved  plan  and  assess  the  adequacy 
of  the  plan  to  meet  its  goals.  It  must 
explain  how  the  system  is  addressing 
any  shortcomings  in  plan 
implementation,  including  those 
previously  identified  by  the  State  or  as 
the  result  of  the  watershed  survey.  If  it 
becomes  necessary  during 
implementation  to  make  substantial 
changes  in  its  approved  watershed 
control  program,  the  system  must  notify 
the  State  and  provide  a  rationale  prior 
to  making  any  such  changes  .  If  any 
change  is  likely  to  reduce  the  level  of 
soiut;e  water  protection,  the  system 
must  also  include  the  actions  it  will  take 
to  mitigate  the  effects  in  its  notification. 

The  watershed  survey  must  be 
conducted  according  to  State  guidelines 
aad  by  persons  approved  by  the  State  to 
conduct  watershed  surveys.  The  siu^ey 
must  encompass  the  area  of  the 
watershed  that  was  identified  in  the 
State-approved  watershed  control  plan 
as  the  area  of  influence  and,  as  a 
minimum,  assess  the  priority  activities 
identified  in  the  plan  and  identify  any 
significant  new  sources  of 
Cryptosporidium. 

Tne  application  to  the  State  for  review 
and  re-approval  of  the  system's 
watershed  control  program  must  be 
provided  to  the  State  at  least  six  months 
before  the  current  approval  period 
expires  or  by  a  date  previously 
determined  by  the  State.  The  request 
must  include  a  summary  of  activities 
and  issues  identified  diuing  the 
previous  approval  period  and  a  revised 


47684  Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003 / Proposed  Rules 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003 / Proposed  Rules 


47685 


plan  that  adc  resses  activities  for  the 
next  approve  period,  including  any 
new  actual  o   potential  sources  of 
Cryptosporid  ium  contamination  and 
details  of  anv  proposed  or  expected 
changes  from  the  existing  State- 
approved  pre  gram.  The  plan  must 
address  goals .  prioritize  specific  actions 
to  reduce  sov  rce  water 
Cryptosporidium,  explain  how  actions 
are  expected  to  contribute  to  achieving 
goals,  identif  f  partners  and  their  role(s), 
resoiuce  reqv  irements  and 
commitment!;,  and  the  schedule  for  plan 
implementat:  on. 

The  annua  program  status  reports, 
watershed  co  atrol  plan  and  annual 
watershed  sa  litary  surveys  must  be 
made  availab  e  to  the  public  upon 
request.  Thes  b  documents  must  be  in  a 
plain  languaj  e  format  and  include 
criteria  by  wl  lich  to  evaluate  the  success 
of  the  program  in  achieving  plan  goals. 
If  approved  h  y  the  State,  the  system  may 
withhold  por  ions  of  the  annual  status 
report,  water  hed  control  plan,  and 
watershed  sanitary  survey  based  on 
security  considerations. 

b.  How  wai  this  proposal  developed? 
The  M-DBP  i  advisory  Committee 
recommendei  1  that  systems  be  awarded 
0.5  log  Cryptosporidium  treatment 
credit  for  im{  lementing  a  watershed 
control  progr  un.  This  recommendation 
was  based  on  the  Committee's 
recognition  tl  lat  some  systems  will  be 
.  able  to  reduc  s  the  level  of 
Cryptosporid  um  in  their  source  water 
by  implemen  ing  a  well-designed  and 
focused  wate  shed  control  program. 
Moreover,  th( ;  control  measures  used  in 
the  watershe(  to  reduce  levels  of 
Cryptosporid  um  are  likely  to  reduce 
concentratioi  s  of  other  pathogens  as 
well. 

EPA  concu  rs  that  well  designed 
watershed  co  itrol  programs  that  focus 
on  reducing  1 3vels  of  Cryptosporidium 
contaminatio  a  of  wafer  sources  should 
be  encourage  i,  and  that  implementation 
of  such  progr  uns  will  likely  reduce 
overall  micro  Dial  risk.  A  broad 
reduction  in  :  nicrobial  risk  will  occiu' 
through  the  a  jplication  of  control 
measures  anc  best  management 
practices  thai  are  effective  in  reducing 
fecal  contami  nation  in  the  watershed.  In 
addition,  plai  it  management  practices 
may  be  enhai  iced  by  the  knowledge 
systems  acqu  re  regarding  the  watershed 
and  factors  tl  at  affect  microbial  risk, 
such  as  sourc  es,  fate,  and  transport  of 
pathogens. 

Given  the  1  lighly  site-specific  nature 
of  a  watershe  d  control  program, 
including  the  feasibility  and 
effectiveness  of  different  control 
measures,  EPA  believes  that  systems 
should  demonstrate  their  eligibility  for 


0.5  log  Cryptosporidium  treatment 
credit  by  developing  targeted  programs 
that  account  for  site-specific  factors.  As 
part  of  developing  a  watershed  control 
program,  systems  will  be  required  to 
assess  a  nujnber  of  these  factors, 
including  watershed  hydrology,  sources 
of  Cryptosporidium  in  the  watershed, 
human  impacts,  and  fate  and  transport 
of  Cryptosporidium.  Furthermore,  EPA 
believes  that  the  State  is  well  positioned 
to  judge  whether  a  system's  watershed 
control  program  is  likely  to  achieve  a 
substantial  reduction  of 
Cryptosporidium  in  source  water. 
Consequently,  EPA  is  proposing  that 
approval  of  watershed  control  programs 
and  allowance  for  an  associated  0.5  log 
treatment  credit  be  made  by  the  State  on 
a  system  specific  basis. 

A  watershed  control  program  could 
include  measures  such  as  (1)  the 
elimination,  reduction,  or  treatment  of 
wastewater  or  storm  water  discharges, 
(2)  treatment  of  Cryptosporidium 
contamination  at  the  sites  of  waste 
generation  or  storage,  (3)  prevention  of 
Cryptosporidium  migration  from 
sources,  or  (4)  any  other  measures  that 
are  effective,  sustainable,  and  likely  to 
reduce  Cryptosporidium  contamination 
of  source  water.  EPA  recognizes  that 
many  public  water  systems  do  not 
directly  control  the  watersheds  of  their 
sources  of  supply.  EPA  expects  that 
systems  will  need  to  develop  and 
maintain  partnerships  with  landowners 
within  watersheds,  as  well  as  with  State 
governments  and  regional  agencies  that 
have  authority  over  activities  in  the 
watershed  that  may  contribute 
Cryptosporidium  to  the  water  supply. 
Stakeholders  that  have  some  level  of 
control  over  activities  that  could 
contribute  to  Cryptosporidium 
contamination  include  municipal 
government  and  private  operators  of 
wastewater  treatment  plants,  livestock 
fanners  and  persons  who  spread 
manure,  individuals  with  failing  septic 
systems,  logging  operations,  and  other 
government  and  commercial 
organizations. 

EPA  has  initiated  a  number  of 
programs  that  address  watershed 
management  and  soujce  water 
protection.  In  2002,  EPA  launched  the 
Watershed  Initiative  (67  PR  36172,  May 
23,  2002)  (USEPA  2002b),  which  vrill 
provide  grants  to  support  iimovative 
watershed  based  approaches  to 
preventing,  reducing,  and  eliminating 
water  pollution.  In  addition,  EPA  has 
recently  promulgated  new  regulations 
for  Concentrated  Animal  Feeding 
Operations  (CAFOs),  which  through  the 
NPDES  permit  process  will  limit 
discharges  that  contribute  microbial 
pathogens  to  watersheds. 


SDWA  section  1453  requires  States  to 
carry  out  a  source  water  quality 
assessment  program  for  the  protection 
and  benefit  of  public  water  systems. 
EPA  issued  program  guidance  in  August 
of  1997,  and  expects  that  most  Sta'tes 
will  complete  their  source  water 
assessments  of  surface  water  systems  by 
the  end  of  2003.  These  assessments  will 
estabUsh  a  foundation  for  watershed 
vulnerability  analyses  by  providing  the 
preliminary  analyses  of  watershed 
hydrology,  a  starting  point  for  defining 
the  area  of  influence,  and  an  inventory 
and  hierarchy  of  actual  and  potential 
contamination  sources.  In  some  cases, 
these  portions  of  the  source  water 
assessment  may  fully  satisfy  those 
analytical  needs. 

As  noted  earher,  EPA  has  published 
and  is  continuing  to  develop  guidance 
material  that  addresses  contamination 
by  Cryptosporidium  and  other 
pathogens  from  both  non-point  sources 
(e.g.,  agricultiual  and  urban  runoff,        & 
septic  tanks)  and  point  sources  (e.g., 
sewer  overflows,  POTWs,  CAFOs).  The 
Toolbox  Guidance  Manual,  available  in 
draft  with  today's  proposal,  includes  a 
list  of  programmatic  resources  and 
guidance  available  to  assist  systems  in 
building  partnerships  and  implementing 
watershed  protection  activities.  In 
addition,  this  guidance  manual 
incorporates  available  information  on 
the  effectiveness  of  different  control 
measures  to  reduce  Cryptosporidium 
levels  and  provides  case  studies  of 
watershed  control  programs.  This 
guidance  is  intended  to  assist  water 
systems  in  developing  their  watershed 
control  programs  and  States  in  their 
assessment  and  approval  of  these 
programs. 

In  addition  to  guidance  dociunents, 
demonstration  projects,  and  technical 
resources,  EPA  provides  funding  for 
watershed  and  source  water  protection 
through  the  Drinking  Water  State 
Revolving  Fund  (DWSRF)  and  Clean 
Water  State  Revolving  Fund  (CWSRF). 
Under  the  DWSRF  program.  States  may 
provide  funding  directly  to  public  water 
systems  for  source  water  protection, 
including  watershed  management  and 
pathogen  source  reduction  plans. 
CWSRF  funds  have  been  used  to 
develop  and  implement  agricultural  best 
management  practices  for  reducing 
pathogen  loading  to  receiving  waters 
and  to  fund  directly,  or  provide 
incentives  for,  the  replacement  of  failing 
septic  systems.  EPA  encoxuages  the  use 
of  CWSRF  for  source  protection  and  has 
developed  guidelines  for  the  award  of 
funds  to  address  non-point  sources  of 
pollution  (CWA  section  319  Non  Point 
Soiuce  Pollution  Program).  Further,  the 
Agency  is  promoting  the  broader  use  of 


SRF  funds  to  implement  measiues  to 
prevent  and  control  non-point  source 
pollution.  Detailed  sanitary  sm^eys, 
with  a  specific  analysis  of  sources  of 
Cryptosporidium  in  the  watershed,  will 
facilitate  the  process  of  targeting 
funding  available  under  SRF  programs 
to  eliminate  or  mitigate  these  sources. 

c.  Request  for  comment.  EPA  requests 
comment  on  the  proposed  watershed 
control  program  credit  and  associated 
program  components. 

•  Should  the  State  be  allowed  to 
reduce  the  frequency  of  the  annual 
watershed  survey  requirement  for 
certain  systems  if  systems  engage  in 
alternative  activities  like  public 
outreach? 

•  The  effectiveness  of  a  watershed 
control  program  may  be  difficult  to 
assess  because  of  uncertainty  in  the 
efficacy  of  control  measures  under  site- 
specific  conditions.  In  order  to  provide 
constructive  guidance,  EPA  welcomes 
reports  on  scientific  case  studies  and 
research  that  evaluated  methods  for 
reducing  Cryptosporidium 
contamination  of  source  waters. 

•  Are  there  confidential  business 
information  (CBI)  concerns  associated 
with  making  information  on  the 
watershed  control  program  available  to 
the  public?  If  so,  what  are  these 
concerns  and  how  should  they  be 
addressed? 

•  How  should  the  "area  of  influence" 
(the  area  to  be  considered  in  future 
watershed  surveys)  be  delineated, 
considering  the  persistence  of 
Cryptosporidium? 

3.  Alternative  Source 

a.  What  is  EPA  proposing  today?  Plant 
intake  refers  to  the  works  or  structures 
at  the  head  of  a  conduit  through  which 
water  is  diverted  from  a  source  (e.g., 
river  or  lake)  into  the  treatment  plant. 
Plants  may  be  able  to  reduce  influent 
Cryptosporidium  levels  by  changing  the 
intake  placement  (either  within  the 
same  source  or  to  an  alternate  soiut:e)  or 
managing  the  timing  or  level  of 
withdrawal. 

Because  the  effect  of  changing  the 
location  or  operation  of  a  plant  intake 
on' influent  Cryptosporidium  levels  will 
be  site  specific,  EPA  is  not  proposing 
any  presumptive  credit  for  this  option. 
Rather,  if  a  system  is  concerned  that 
Cryptosporidium  levels  associated  with 
the  current  plant  intake  location  and/or 
operation  will  result  in  a  bin  assignment 
requiring  additiond  treatment  under  the 
LT2ESWTR,  the  system  may  conduct 
concurrent  Cryptosporidium  monitoring 
reflecting  a  different  intake  location  or 
different  intake  management  strategy. 
The  State  will  then  make  a 
determination  as  to  whether  the  plant 


may  be  classified  in  an  LT2ESWTR  bin 
using  the  alternative  intake  location  or 
management  monitoring  results. 

Thus,  systems  that  intend  to  be 
classified  in  an  LT2ESWTR  bin  based 
on  a  different  intake  location  or 
management  strategy  must  conduct 
concurrent  Cryptosporidium 
monitoring.  The  system  is  still  required 
to  monitor  its  current  plant  intake  in 
addition  to  any  alternative  intake 
location/management  monitoring,  and 
must  submit  the  results  of  all 
monitoring  to  the  State.  In  addition,  the 
system  must  provide  the  State  with 
supporting  information  documenting 
the  conditions  under  which  the 
alternative  intake  location/management 
samples  were  collected.  The  concurrent 
monitoring  must  conform  to  the  sample 
frequency,  sample  volume,  analytical 
method,  and  other  requirements  that 
apply  to  the  system  for  Cryptosporidium 
monitoring  as  stated  in  Section  IV. A.  1. 

If  a  plant's  LT2ESWTR  bin 
classification  is  based  on  monitoring 
results  reflecting  a  different  intake 
location  or  management  strategy,  the 
system  must  relocate  the  intake  or 
implement  the  intake  management 
strategy  within  the  compliance  time 
frame  for  the  LT2ESWTR,  as  specified 
in  section  IV.F. 

b.  How  was  this  proposal  developed? 
In  the  Stage  2  M-DBP  Agreement  in 
Principle,  the  Advisory  Committee 
identified  several  actions  related  to  the 
intake  which  potentially  could  reduce 
the  concentration  of  Cryptosporidium 
entering  a  treatment  plant.  These 
actions  were  included  in  the  microbial 
toolbox  imder  the  heading  Alternative 
Source,  and  include:  (1)  Intake 
relocation,  (2)  change  to  alternative 
soiu-ce  of  supply,  (3)  management  of 
intake  to  reduce  capture  of  oocysts  in 
source  water,  (4)  managing  timing  of 
withdrawal,  and  (5)  managing  level  of 
withdrawal  in  water  column. 

It  is  difficult  to  predict  in  advance  the 
efficacy  of  any  of  these  activities  in 
reducing  levels  of  Cryptosporidium 
entering  the  treatment  plant.  However, 
if  a  system  relocates  the  plant  intake  or 
implements  a  different  intake 
management  strategy,  it  is  appropriate 
for  the  plant  to  be  assigned  to  an 
LT2ESWTR  bin  using  monitoring  results 
reflecting  the  new  intake  strategy. 

EPA  believes  that  the  requirements 
specified  for  monitoring  to  determine 
bin  placement  are  necessary  to 
characterize  a  plant's  mean  source  water 
Cryptosporidium  level.  Consequently, 
any  concurrent  monitoring  carried  out 
to  characterize  a  different  intake 
location  or  management  strategy  should 
be  equivalent.  For  this  reason,  the 
sampling  and  analysis  requirements 


which  apply  to  the  current  intake 
monitoring  also  apply  to  any  concurrent 
monitoring  used  to  characterize  a  new 
intake  location  or  management  strategy. 

EPA  also  recognizes  that  if  plant's  Bin 
assignment  is  based  on  a  new  intake 
operation  strategy  then  it  is  important 
for  the  plant  to  continue  to  use  this  new 
strategy  in  routine  operation.  Therefore, 
EPA  is  proposing  that  the  system 
document  the  new  intake  operation 
strategy  when  submitting  additional 
monitoring  results  to  the  State  and  that 
the  State  approve  that  new  strategy. 

c.  Request  for  comment.  EPA  requests 
comment  on  the  following  issues: 

•  What  are  intake  management 
strategies  by  which  systems  could 
reduce  levels  of  Cryptosporidium  in  the 
plant  influent? 

•  Can  representative  Cryptosporidium 
monitoring  to  demonstrate  a  reduction 
in  oocyst  levels  be  accomplished  prior 
to  implementation  of  a  new  intake 
strategy  (e.g.,  monitoring  a  new  source 
prior  to  constructing  a  new  intake 
structiu^)? 

•  How  should  this  option  be  applied 
to  plants  that  use  multiple  sources 
which  enter  a  plant  through  a  common 
conduit,  or  which  use  separate  sources 
which  enter  the  plant  at  different 
points? 

4.  Off-Stream  Raw  Water  Storage 

a.  What  is  EPA  proposing  today?  Off- 
stream  raw  water  storage  reservoirs  are 
basins  located  between  a  water  soiute 
(typically  a  river)  and  the  coagulation 
and  filtration  processes  in  a  treatment 
plant.  EPA  is  not  proposing 
presumptive  treatment  credit  for 
Cryptosporidium  removal  through  off- 
stream  raw  water  storage.  Systems  using 
off-stream  raw  water  storage  must 
conduct  Cryptosporidium  monitoring 
after  the  reservoir  for  the  purpose  of 
determining  LT2ESWTR  bin  placement. 
This  will  allow  reductions  in 
Cryptosporidium  levels  that  occur 
through  settling  dming  off-stream 
storage  to  be  reflected  in  the  monitoring 
results  and  consequent  LT2ESWTR  bin 
assignment. 

The  use  of  off-stream  raw  water 
storage  reservoirs  during  LT2ESWTR 
monitoring  must  be  consistent  with 
routine  plant  operation  and  must  be 
recorded  by  the  system.  Guidance  on 
monitoring  locations  is  provided  in 
Public  Water  System  Guidance  Manual 
for  Soxuce  Water  Monitoring  under  the 
LT2ESWTR  (USEPA  2003g),  which  is 
available  in  draft  in  the  docket  for 
today's  proposal. 

b.  How  was  this  proposal  developed? 
The  Stage  2  M-DBP  Agreement  in 
Principle  recommends  a  0.5  log  credit 
for  off-stream  raw  water  storage 
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This  propdsal  for  off-stream  raw  water 
storage  repre  sents  a  change  from  the 
November  2(  01  pre-proposal  draft  of  the 
LT2ESWTR  I USEPA  2001g),  which 
described  0.1  log  and  1  log  presumptive 
credits  for  re  jervoirs  with  hydraulic 
detention  tin  les  of  21  and  60  days, 
respectively.  These  criteria  were  based 
on  a  prelimii  lary  assessment  of  reported 
studies,  desqribed  later  in  this  section. 


Table  V-S.— Studies  of  Cryptosporidium  and  Giardia  Removal  From  Off-Stream  Raw  Water  Storage 
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that  evaluated  Cryptosporidium  and 
Giardia  removal  in  raw  water  storage 
reservoirs. 

Subsequent  to  the  November  2001 
pre-proposal  draft,  the  Science  Advisory 
Board  (SAB)  reviewed  the  data  that  EPA 
had  acquired  to  support 
Cryptosporidium  treatment  credits  for 
off-stream  raw  water  storage  (see  section 
VII.K).  In  written  comments  from  a 
December  2001  meeting  of  the  SAB 
Drinking  Water  Conunittee,  the  panel 
concluded  that  the  available  data  were 
not  adequate  to  demonstrate  the 
treatment  credits  for  off-stream  raw 
water  storage  described  in  the  pre- 
proposal  draft,  and  recommended  that 
no  presumptive  credits  be  given  for  this 
toolbox  option.  The  panel  did  agree, 
though,  that  a  utility  should  be  able  to 
take  advantage  of  off-stream  raw  water 


storage  by  sampling  after  the  reservoir 
for  appropriate  bin  placement.  EPA 
concurs  with  this  finding  by  the  SAB 
and  today's  proposal  is  consistent  with 
their  recommendation. 

Off-stream  raw  water  storage  can 
improve  the  microbial  quality  of  water 
in  a  number  of  ways.  These  include  (1) 
reduced  microbial  and  particulate 
loading  to  the  plant  due  to  settling  in 
the  reservoir,  (2)  reduced  viability  of 
pathogens  due  to  die-off,  and  (3) 
dampening  of  water  quality  and 
hydraulic  spikes.  EPA  has  evaluated  a 
number  of  studies  that  investigated  the 
removal  of  Cryptosporidium  and  other 
microorganisms  and  particles  in  raw 
water  storage  basins.  These  studies  are 
summeuized  in  the  following 
paragraphs,  and  selected  results  are 
presented  in  Table  FV-B. 
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Biesbosch  reservoir  system:  man- 
made  pumped  storage  (Nether- 
lands). 

Bleslx)sch  reservoir  system:  man- 
made  pumped  storage  (Nether- 
lands). 

PWN  (Netherlands)  

Abandoned  gravel  quarry  used  for 
storage  (Italy). 

Three-  impoundments  on  rivers  with 
limited  public  access  (Seattle, 
WA). 
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spectively). 


Log  reductions 


Cryptosporidium-^  A  Giardia-2.3. 


Cryptosporidium-2.0  Giardia-2.6. 


Cryptosporidium-'\  .3  Giardia-0.8. 
Cryptospo^dlum-^  .0  Giardia-0.8. 

No  Giardia  removal  observed. 


rese  rvoirs 
re  ervoirs, 
ret  jntion 

(con  bined 


tu 
w«re 


Ba  ed 


cone  Bntrations 


c  rum 


al.  (1995)  evaluated 
um  and  Giardia  removal 
of  three  man-made 
named  the 

with  reported 
times  of  11,  9,  and 
retention  time  of  24 
event  algal  growth  and 
deoxygenation,  the 
destratified  by  air- 
on  weekly  sampling 
mean  influent  and 
of 
were  0.10  and  0.004 
respectively,  indicating 
across  the  three 
1.4  log.  Mean  removal  of 
.3  log. 

et  al.  (1998)  continued 
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average  reduction  was  2.6  log.  In 
addition,  Van  Breeman  et  al.  (1998) 
evaluated  removal  of  Cryptosporidium, 
Giardia,  and  other  microorganisms  in  a 
reservoir  designated  PWN,  which  had  a 
hydraulic  retention  time  of  10  weeks. 
Passage  through  this  storage  reservoir 
was  reported  to  reduce  the  mean 
concentration  of  Cryptosporidium  by  1.3 
log  and  of  Giardia  by  0.8  log. 

Bertolucci  et  al.  (1998)  investigated 
removal  of  Cryptosporidium,  Giardia, 
and  nematodes  in  a  reservoir  derived 
from  an  abandoned  gravel  quarry  with 
a  detention  time  reported  as  around  18 
days.  Over  a  2  year  period,  average 
influent  and  effluent  concentrations  of 
Cryptosporidium  were  70  and  7  oocysts/ 
1 00  L,  respectively,  demonstrating  a 
mean  reduction  of  1  log.  Average 
Giardia  levels  decreased  from  137  cysts/ 
lOOL  in  the  inlet  to  46  cysts/lOOL  at  the 
outlet,  resulting  in  a  mean  0.5  log 
removal. 

Ongerth  (1989)  studied  concentrations 
of  Giardia  cysts  in  the  Tolt,  Cedar,  and 
Green  rivers,  which  drain  the  western 
slope  of  the  Cascade  Mountains  in 
Washington.  The  watersheds  of  each 


river  are  controlled  by  municipal  water  ' 
departments  for  public  water  supply, 
and  public  access  is  limited.  The  Cedar, 
Green,  and  Tolt  rivers  each  have 
impoundments  with  reported  residence 
times  of  100,  30-50,  and  200  days, 
respectively,  in  the  reach  studied. 
Ongerth  found  no  statistically 
significant  difference  in  cyst 
concentrations  above  and  below  any  of 
the  reservoirs.  Median  cyst 
concentrations  above  and  below  the 
Cedar,  Green,  and  Tolt  reservoirs  were 
reported  as  0.12  and  0.22,  0.27  and  0.32, 
and  0.16  and  0.21  cysts/L,  respectively. 
It  is  unclear  why  no  decrease  in  cyst 
levels  was  observed.  It  is  possible  that 
contamination  of  the  water  in  the 
impoundments  by  Giardia  from  animal 
sources,  either  directly  or  through  nm- 
off,  may  have  occurred. 

EPA  has  also  considered  results  from 
studies  which  evaluated  the  rate  at 
which  Cryptosporidium  oocysts  lose 
viability  and  infectivity  over  time.  Two 
studies  are  summarized  next,  with 
selected  results  presented  in  Table  IV- 
9. 


Table  IV-9.— Studies  of  Cryptosporidium  Die-Off  During  Raw  Water  Storage 


Researcher 

Type  of  experiment 

Log  reduction 

Medema  etal.  1997 

River  water  was  inoculated  with  Cryptosporidium  and 
bacteria  and  incubated. 

Synthetic  hard  water  and  natural  water  from  several  riv- 
ers inoculated  with  Giardia  and  Cryptosporidium. 

0.5  log  reduction  over  50  days  at  5  °C;  0.5  log  reduc- 
tion over  20-80  days  at  15  °C. 

In  vitro  conditions  showed  0.7  to  2.0  log  reduction  over 
30  days  at  20  X.  Uttle  reduction  at  4  X.  In  situ  con- 
ditions showed  0.4  to  1 .5  log  reduction  at  21  days. 

Sattarefa/.  1999  

Medema  et  al.  (1997)  conducted 
bench  scale  studies  of  the  influence  of 
temperature  and  the  presence  of 
biological  activity  on  the  die-off  rate  of 
Cryptosporidium  oocysts.  Die-off  rates 
were  determined  at  5°C  and  15°C,  and 
in  both  natural  and  sterilized 
(autoclaved)  river  water.  Both 
excystation  and  vital  dye  staining  were 
used  to  determine  oocyst  viability.  At 
5°C,  the  die-off  rate  under  all  conditions 
was  0.010  logio/day,  assuming  first- 
order  kinetics.  This  translates  to  0.5  log 
reduction  at  50  days.  At  15°C,  the  die- 
off  rate  in  natural  river  water 
approximately  doubled  to  0.024  logio/ 
day  (excystation)  and  0.018  logio/day 
(dye  staining).  However,  in  autoclaved 
water  at  15°C,  the  die-off  rate  was  only 
0.006  logio/day  (excystation)  and  0.011 
logio/day  (dye  staining).  These  results 
suggest  that  oocyst  die-off  is  more  rapid 
at  higher  temperatures  in  natural  water, 
and  this  behavior  may  be  caused  by 
increased  biological  or  biochemical 
activity. 

Sattar  et  al.  (1999)  evaluated  factors 
impacting  Cryptosporidium  and  Giardia 
survival.  Microtubes  containing 
untreated  water  from  the  Grand  and  St. 
Lawrence  rivers  (Ontario)  were 
inoculated  with  purified  oocysts  and 
cysts.  Samples  were  incubated  at 
temperatures  ranging  from  4°C  to  30°C, 
viability  of  oocysts  and  cysts  was 
measiued  by  excystation.  At  20°C  and 
30°C,  reductions  in  viable 
Cryptosporidium  oocysts  ranged  from 
approximately  0.6  to  2.0  log  after  30 
days.  However,  relatively  little 
inactivation  took  place  when  oocysts 
were  incubated  at  4°C  (as  low  as  0.2  log 
at  100  days). 

To  evaluate  oocyst  siuvival  under 
dynamic  environmental  conditions, 
Sattar  et  al.  seeded  dialysis  cassettes 
with  Cryptosporidium  oocysts  and 
placed  them  in  overflow  tanks  receiving 
water  from  different  rivers  in  Canada 
and  the  United  States.  Reductions  in  the 
concentration  of  viable  oocysts  ranged 
from  approximately  0.4  to  1.5  log  after 
21  days.  Survival  of  oocysts  was 
enhanced  by  pre-filtering  the  water, 
suggesting  that  microbial  antagonism 
was  involved  in  the  natural  inactivation 
of  the  parasites. 


Overall  these  studies  indicate  that  off- 
stream  storage  of  raw  water  has  the 
potential  to  effect  significant  reductions 
in  the  concentration  of  viable 
Cryptosporidium  oocysts,  both  through 
sedimentation  and  degradation  of 
oocysts  {i.e.,  die-off).  However,  these 
data  also  illustrate  the  challenge  in 
reliably  estimating  the  amount  of 
removal  that  will  occur  in  any  particular 
storage  reservoir.  Removal  and  die-off 
rates  reported  in  these  studies  varied 
widely,  and  were  observed  to  be 
influenced  by  factors  like  temperature, 
contamination,  hydraulic  short 
circuiting,  and  biological  activity  (Van 
Breeman  etal.  1998,  Medema  et  al. 
1997,  Sattar  et  al.  1999).  Because  of  this 
variability  and  the  relatively  small 
amoimt  of  available  data,  it  is  difficult 
to  extrapolate  from  these  studies  to 
develop  nationally  applicable  criteria 
for  awarding  removal  credits  to  raw 
water  storage. 

c.  Request  for  comment.  EPA  requests 
comment  on  the  finding  that  the 
available  data  are  not  adequate  to 
support  a  presumptive  Cryptosporidium 
treatment  credit  for  off-stream  raw  water 
storage,  and  that  systems  using  off- 
stream  storage  should  conduct 
LT2ESWTR  monitoring  at  the  reservoir 
outlet.  This  monitoring  approach  would 
account  for  reductions  in  oocyst 
concentrations  due  to  settling,  but 
would  not  provide  credit  for  die-off, 
since  non-viable  oocysts  could  still  be 
counted  during  monitoring.  In  addition, 
EPA  would  also  appreciate  comment  on 
the  following  specific  issues: 

•  Is  additional  information  available 
that  either  supports  or  suggests 
modifications  to  this  proposal 
concerning  off-stream  raw  water 
storage? 

•  How  should  a  system  address  the 
concern  that  water  in  off-stream  raw 
water  storage  reservofrs  may  become 
contaminated  through  processes  like 
algal  growth,  run-off,  roosting  birds,  and 
activities  on  the  watershed? 

5.  Pre-Sedimentation  With  Coagulant 

a.  What  is  EPA  proposing  today? 
Presedimentation  is  a  preliminary 
treatment  process  used  to  remove 
particulate  material  from  the  source 
water  before  the  water  enters  primary 


sedimentation  and  filtration  processes 
in  a  treatment  plant.  EPA  is  proposing 
to  award  a  presumptive  0.5  log 
Cryptosporidium  treatment  credit  for 
presedimentation  that  is  installed  after 
LT2ESWTR  monitoring  and  meets  the 
following  three  criteria: 

(1)  The  presedimentation  basin  must 
be  in  continuous  operation  and  must 
treat  all  of  the  flow  reaching  the 
treatment  plant. 

(2)  The  system  must  continuously  add 
a  coagulant  to  the  presedimentation 
basin. 

(3)  The  system  must  demonstrate  on 
a  monthly  basis  at  least  0.5  log 
reduction  of  influent  turbidity  through 
the  presedimentation  process  in  at  least 
11  of  the  12  previous  consecutive 
months.  This  monthly  demonstration  of 
tiu"bidity  reduction  must  be  based  on 
the  arithmetic  mean  of  at  least  daily 
turbidity  measiu^ments  in  the 
presedimentation  basin  influent  and 
effluent,  and  must  be  calculated  as 
follows: 

Monthly  mean  turbidity  log  reduction  = 
logio(monthly  mean  of  daily 
influent  turbidity)  -  logio(monthly 
mean  of  daily  effluent  turbidity). 
If  the  presedimentation  process  has  not 
been  in  operation  for  12  months,  the 
system  must  verify  on  a  monthly  basis 
at  least  0.5  log  reduction  of  influent 
turbidity  through  the  presedimentation 
process,  calculated  as  specified  in  this 
paragraph,  for  at  least  all  but  any  one  of 
the  months  of  operation. 

Systems  with  presedimentation  in 
place  at  the  time  they  begin  LT2ESWTR 
Cryptosporidium  monitoring  are  not 
eligible  for  the  0.5  log  presiunptive 
credit  and  must  sample  after  the  basin 
when  in  use  for  the  purpose  of 
determining  their  bin  assigiunent.  The 
use  of  presedimentation  during 
LT2ESWTR  monitoring  must  be 
consistent  with  routine  plant  operation 
and  must  be  recorded  by  the  system. 
Guidance  on  monitoring  is  provided  in 
Public  Water  System  Guidance  Manual 
for  Source  Water  Monitoring  under  the 
LT2ESWTR  (USEPA  2003g),  which  is 
available  in  draft  in  the  docket  for 
today's  proposal. 

b.  How  was  this  proposal  developed? 
Presedimentation  is  used  to  remove 
gravel,  sand,  and  other  gritty  material 
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from  the  rav  water  and  dampen  particle 
loading  to  tl  e  rest  of  the  treatment 
plant.  Preseiimentation  is  similar  to 
conventiona   sedimentation,  except  that 
presedimeni  ation  may  be  operated  at 
higher  loadi  ig  rates  and  may  not 
involve  use  )f  chemical  coagulants. 
Also,  some  s  ystems  operate  the 
presedimeni  ation  process  periodically 
and  only  in  esponse  to  periods  of  high 
particle  loac  ing. 

Because  p  -esedimentation  reduces 
particle  con(  lentrations,  it  is  expected  to 
reduce  Cryp  osporidium  levels.  In 
addition,  by  dampening  variability  in 
source  watei  quality,  presedimentation 
may  improv  s  the  performance  of 
subsequent  I  reatment  processes.  In 
general,  the  efficacy  of  presedimentation 
in  lowering  )article  levels  is  influenced 
by  a  numbei  of  water  quality  and 
treatment  pa  rameters  including  surface 
loading  rate,  temperature,  particle 
concentratio  n,  coagulation,  and 
characteristips  of  the  sedimentation 
basin. 

The  Stage  |2-M-DBP  Agreement  in 


Principle  re(  omraends  0.5  log 


presumptive 


Cryptosporidium  treatment 


credit  for  pn  (sedimentation  with  the  use 
of  coagulant  Today's  proposal  is 
consistent  with  this  recommendation. 
However,  th ;  proposed  requirement  for 
demonstrate  j  turbidity  reduction  as  a 
condition  fo  ■  presedimentation  credit 
represents  a  change  from  the  November 
2001  pre-prc  posal  draft  of  the 
LT2ESWTR  USEPA  2001g).  Rather  than 
a  requiremei  it  for  turbidity  removal,  the 
2001  pre-prt  posal  draft  included 
criteria  for  n  laximum  overflow  rate  and 
minimum  in  fluent  turbidity  as 
conditions  f  )r  the  0.5  log 
presedimeni  ation  credit. 

The  Scien  :e  Advisory  Board  (SAB) 
reviewed  th(  >  criteria  and  supporting 
information  for  presedimentation  credit 


in  the  November  2001  pre-proposal 
draft  (see  section  VII.K).  In  written 
comments  from  a  December  2001 
meeting  of  the  SAB  Drinking  Water 
Committee,  the  panel  concluded  that 
available  data  were  minimal  to  support 
a  0.5  log  presumptive  credit  and 
recommended  that  no  credit  be  given  for 
presedimentation.  Additionally,  the 
panel  stated  that  performance  criteria 
other  than  overflow  rate  need  to  be 
included  if  credit  is  to  be  given  for 
presedimentation. 

Due  to  this  finding  by  the  SAB.  EPA 
further  reviewed  data  on  removal  of 
aerobic  spores  (as  an  indicator  of 
Cryptosporidium  removal)  and  turbidity 
in  full-scale  presedimentation  basins. 
As  shown  later  in  this  section,  these 
data  indicate  that  presedimentation 
basins  achieving  a  monthly  mean 
reduction  in  turbidity  of  at  least  0.5  log 
have  a  high  likelihood  of  reducing  mean 
Cryptosporidium  levels  by  0.5  log  or 
more.  Consequently,  EPA  has 
determined  that  it  is  appropriate  to  use 
turbidity  reduction  as  a  performance 
criterion  for  awarding  Cryptosporidium 
treatment  credit  to  presedimentation 
basins.  The  Agency  believes  this 
performance  criterion  addresses  the 
concerns  raised  by  the  SAB. 

The  Agency  has  concluded  that  it  is 
appropriate  to  limit  eligibility  for  the  0.5 
log  presumptive  Cryptosporidium 
treatment  credit  to  systems  that  install 
presedimentation  after  LT2ESWTR 
monitoring.  Systems  with 
presedimentation  in  place  prior  to 
initiation  of  LT2ESWTR 
Cryptosporidium  monitoring  may 
sample  after  the  presedimentation  basin 
to  determine  their  bin  assignment.  In 
this  case,  the  effect  of  presedimentation 
in  reducing  Cryptosporidium  levels  will 
be  reflected  in  the  monitoring  results 


and  bin  assignment.  Systems  that 
monitor  after  presedimentation  are  not 
subject  to  the  operational  and 
performance  requirements  at  sociated 
with  the  0.5  log  credit.  The  SAB  agreed 
that  a  system  should  be  able  to  sample 
after  the  presedimentation  treatment 
process  for  appropriate  bin  placement. 

In  considering  criteria  for  awarding 
Cryptosporidium  removal  credit  to 
presedimentation,  EPA  has  evaluated 
both  published  studies  and  data 
submitted  by  water  systems  using 
presedimentation.  There  is  relatively 
little  published  data  on  the  removal  of 
Cryptosporidium  by  presedimentation. 
Consequently,  EPA  has  reviewed 
studies  that  investigated 
Cryptosporidium  removal  by 
conventional  sedimentation  basins. 
These  studies  are  informative  regarding 
potential  levels  of  performance,  the 
influence  of  water  quality  parameters, 
and  correlation  of  Cryptosporidium 
removal  with  removal  of  potential 
surrogates-  However,  removal  efficiency 
in  conventional  sedimentation  basins 
may  be  greater  than  in  presedimentation 
due  to  lower  surface  loading  rates, 
higher  coagulant  doses,  and  other 
factors.  To  supplement  these  studies, 
EPA  has  evaluated  data  provided  by    . 
utilities  on  removal  of  other  types  of 
particles,  primarily  aerobic  spores,  in 
the  presedimentation  processes  of  full 
scale  plants.  Data  indicate  that  aerobic 
spores  may  serve  as  a  surrogate  for 
Cryptosporidium  removal  by 
sedimentation  (Dugan  et  al.  2001). 

i.  Published  studies  of 
Cryptosporidium  removal  by 
conventional  sedimentation  basins. 
Table  IV-IO  summarizes  results  from 
published  studies  of  Cryptosporidium 
removal  by  conventional  sedimentation* 
basins. 


Table  IVf  10.— Summary  of  Published  Studies  of  Cryptosporidium  Removal  by  Conventional  Sedimentation 

Basins 


Author(s) 


Plant/process  type 


Cryptosporidium  removal  by  sedi- 
mentation 


Dugan  et  al. 
States  et  al.  ( 


(^001) 
997) 


Edzwalcj  and 
Payment  and 
Kelly  etal.  (1^5) 


Kelly  (1998)  .... 
=ranco  (1993) 


Patania  et  al. 


1995) 


Pilot  scale  conventional  

Full  scale  conventional  witti  primary  and  secondary 
sedimentation. 

Bench  scale  sedimentation  

Full  scaie  conventional  (2  plants)  

Full  scale  conventional  (two  stage  lime  softening)  

Full  scale  conventional  (two  stage  sedimentation)  

Pilot  scale  conventional  (3  plants)  


0.6  to  1.6  log  (average  1.3  log). 
0.41  log. 

0.8  to  1.2  log. 

3.8  log  and  0.7  log. 

0.8  log. 

0.5  log. 

2.0  log  (median). 


(!/. 


Dugan  et 
ability  of 
control  Cryjki 
water  qualit  ? 
on  a  small 


.  (2001)  evaluated  the 
conventional  treatment  to 
"osporidium  under  different 
and  treatment  conditions 
ot'Scale  plant  that  had 


pi 


been  demonstrated  to  provide 
equivalent  performance  to  a  larger  plant. 
Under  optimal  coagulation  conditions, 
oocyst  removal  across  the  sedimentation 
basin  ranged  from  0.6  to  1.6  log, 


averaging  1.3  log.  Suboptimal 
coagulation  conditions  (imderdosed 
relative  to  jar  test  predictions) 
significantly  reduced  plant  performance 
with  oocyst  removal  in  the 
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sedimentation  basin  averaging  0.20  log. 
Removal  of  aerobic  spores,  total  particle 
coimts,  and  turbidity  all  correlated  well 
with  removal  of  Cryptosporidium  by 
sedimentation. 

States  et  al.  (1997)  monitored 
Cryptosporidium  removal  at  the 
Pittsbui^  Drinking  Water  Treatment 
Plant  (65—70  million  gallons  per  day 
(MGD)).  The  clarification  process 
included  ferric  chloride  coagulation, 
flocculation,  and  settling  in  both  a  small 
primary  basin  and  a  120  MG  secondary 
sedimentation  basin.  Geometric  mean 
Cryptosporidium  levels  in  the  raw  and 
settled  water  were  31  and  12  oocysts/ 
100  L,  respectively,  indicating  a  mean 
reduction  of  0.41  log. 

Edzwald  and  Kelly  (1998)  conducted 
a  bench-scale  study  to  determine  the 
optimal  coagulation  conditions  with 
different  coagulants  for  removing' 
Cryptosporidium  oocysts  from  spiked 
raw  waters.  Under  optimal  coagulation 
conditions,  the  authors  observed -oocysts 
reductions  through  sedimentation 
ranging  from  0.8  to  1.2  log. 

Payment  and  Franco  (1993)  measured 
Cryptosporidium  and  other 
microorganisms  in  raw,  settled,  and 
filtered  water  samples  from  drinking 
water  treatment  plants  in  the  Montreal 
area.  The  geometric  mean  of  raw  and 
settled  water  Cryptosporidium  levels  in 
one  plant  were  742  and  0.12  oocysts/ 
100  L,  respectively,  suggesting  a  mean 
removal  of  3.8  log.  In  a  second  plant, 
mean  removal  by  sedimentation  was 
reported  as  0.7  log,  with  raw  and  settled 
water  Cryptosporidium  levels  reported 
as  <2  and  <0.2  oocysts/L,  respectively. 

Kelley  et  al.  (1995)  monitored 
Cryptosporidium  levels  in  the  raw, 
settled,  and  filtered  water  of  two  water 
treatment  plants  (designated  site  A  and 
B).  Both  plants  included  two-stage 
sedimentation.  At  site  A,  mean  raw  and 
settled  water  Cryptosporidium  levels 
were  60  and  9.5  oocysts/100  L, 
respectively,  suggesting  a  mean  removal 
of  0.8  log  by  sedimentation.  At  site  B, 
mean  raw  and  settled  water 
Cryptosporidium  levels  were  53  and  16 
oocysts/100  L,  respectively,  for  an 
average  removal  by  sedimentation  of  0.5 
log.  Well  water  was  intermittently 
blended  in  the  second  stage  of 
sedimentation  at  site  B,  which  may  have 
reduced  settled  and  filtered  water 
pathogen  levels. 

Patania  et  al.  (1995)  evaluated 
removal  of  Cryptosporidium  in  four 
pilot  scale  plants.  Three  of  these  were 
conventional  and  one  used  in-line 
filtration  (rapid  mix  followed  by 
filtration).  Cryptosporidium  removal 
was  generally  1.4  to  1.8  log  higher  in  the 
process  trains  with  sedimentation 
compared  to  in-line  filtration.  While  the 


effectiveiless  of  sedimentation  for 
organism  removal  varied  widely  under 
the  conditions  tested,  the  median 
removal  of  Cryptosporidium  by 
sedimentation  was  approximately  2.0 
log. 

ii.  Data  supplied  by  utilities  on  the 
removal  of  spores  by  presedimentation. 
Data  on  the  removal  of  Cryptosporidium 
and  spores  (Bacillus  subtilis  and  total 
aerobic  spores)  dining  operation  of  full- 
scale  presedimentation  basins  were 
collected  independently  and  reported 
by  three  utilities:  St.  Louis,  MO,  Kansas 
City,  MO,  and  Cinciimati,  OH. 
Cryptosporidium  oocysts  were  not 
detected  in  raw  water  at  these  locations 
at  levels  sufficient  to  calculate  log 
removals  of  oocysts  dfrectly.  However, 
aerobic  spores  were  present  in  the  raw 
water  of  these  utilities  at  high  enough 
concentrations  to  measure  log  removals 
through  presedimentation  as  a  surrogate 
for  Cryptosporidium  removal.  As  noted 
earlier,  data  from  Dugan  et  al.  (2001) 
demonstrate  a  correlation  between   - 
removal  of  aerobic  spores  and 
Cryptosporidium  through  sedimentation 
under  optimal  coagulation  conditions.  A 
summary  of  the  spore  removal  data 
supplied  by  the  these  utilities  is  shown 
in  Table  rV-ll. 

Table  IV-ll.— Mean  Spore  Re- 
moval FOR  Full-scale 
Presedimentation  Basins  Re- 
ported BY  Three  Utilities 


Reporting  utility 

Mean  spore  removal 

St.  Louis  Water  Divi- 

1.1 log  (B.  subtilis). 

sion. 

Kansas  City  Water 
Services  Depart- 
ment. 

0.8  log  (B.  subtilis) 
(with  coagulant). 

Cincinnati  Water 
Works. 

0.46  log  (B.  subtilis) 
(without  coagulant). 

0.6  log  (total  aerot>ic 
spores). 

The  St.  Louis  Water  Division  operates 
four  presedimentation  basins  at  one 
facility.  Coagulant  addition  prior  to 
presedimentation  includes  polymer  and 
occasional  dosages  of  ferric  sulfate. 
Bacillus  subtilis  spore  samples  were 
collected  irom  June  1998  to  September 
2000.  Reported  mean  spore 
concentrations  in  the  raw  water  and 
following  presedimentation  were 
108,326  and  8,132  cfu/100  mL, 
respectively,  showing  an  average 
removal  of  1.1  log  by  presedimentation. 

The  Kansas  City  Water  Services 
Department  collected  Bacillus  subtilis 
spore  samples  from  January  to 
November  2000  from  locations  before 
and  after  one  of  the  facility's  six 
presedimentation  basins.  Sludge 


generated  by  the  primary  clarifier  of  a 
softening  process  was  recycled  to  the 
head  of  the  presedimentation  basins 
during  the  entire  study  period.  In 
addition,  coagulant  (polymer  and/or 
ferric  sulfate)  was  added  prior  to 
presedimentation  when  raw  water 
tiu-bidity  was  higher.  During  periods 
when  coagulant  was  added,  mean  spore 
levels  before  and  after  presedimentation 
were  102,292  and  13,154  cfu/100  mL, 
respectively,  demonstrating  a  mean 
removal  of  0.9  log.  When  no  ferric 
sulfate  or  polymer  was  used,  mean 
presedimentation  influent  and  effluent 
spore  levels  were  13,296  and  4,609  cfu/ 
100  mL,  respectively,  for  an  average 
reduction  of  0.46  log. 

The  Cinciimati  Water  Works  operates 
a  treatment  plant  using  lamella  plate 
settlers  for  presedimentation.  Lamella 
plate  settlers  are  inclined  plates  added 
to  a  sedimentation  basin  to  significantly 
increase  the  siuface  area  available  for 
particle  settling.  Coagulant  (alum  and 
polymer)  is  added  to  the  raw  water  prior 
to  presedimentation.  Total  aerobic  spore 
samples  were  collected  from  January 
1998  through  December  2000.  The  mean 
concentration  of  spores  decreased  from 
20,494  cfu/100  mL  in  the  raw  water  to 
4,693  cfu/100  mL  in  the 
presedimentation  effluent,  indicating  a 
mean  spore  removal  of  0.64  log. 

In  conclusion,  literatm'e  studies 
clearly  establish  that  sedimentation 
basins  are  capable  of  achieving  greater 
than  0.5  log  reduction  in 
Cryptosporidium  levels.  Further,  the 
data  supplied  by  utilities  on  reduction 
in  aerobic  spore  counts  across  full  scale 
presedimentation  basins  demonstrate 
that  presedimentation  can  achieve  mean 
reductions  of  greater  than  0.5  log  under 
routine  operating  conditions  and  over 
an  extended  time  period.  Thus,  these 
data  suggest  that  a  0.5  log  presumptive 
credit  for  Cryptosporidium  removal  by 
presedimentation  is  appropriate  under 
certain  conditions. 

With  respect  to  the  conditions  under 
which  the  0.5  log  presmnptive  credit  for 
presedimentation  is  appropriate,  the 
data  do  not  demonstrate  that  this  level 
of  removal  can  be  achieved  consistently 
without  a  coagulant.  In  addition, 
available  data  do  not  establish  aerobic 
spores  as  an  effective  indicator  of 
Cryptosporidium  removal  in  the  absence 
of  a  coagulant.  Thus,  supporting  data 
are  consistent  with  a  requirement  that 
systems  apply  a  coagulant  to  be  eligible 
for  the  presumptive  0.5  log 
presedimentation  credit.  Moreover,  such 
a  requirement  is  consistent  with  the 
Agreement  in  Principle,  which 
recommends  0.5  log  credit  for 
presedimentation  basins  with  a 
coagulant. 
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EPA  also  his  concluded  that 
presedimentajdon  basins  need  to  be 
operated  contnuously  and  treat  100% 
of  the  plant  flow  in  order  to  reasonably 
ensure  that  the  process  will  reduce 
influent  Cryptosporidium  levels  by  at 
least  0.5  log  olver  the  coiuse  of  a  full 
year.  The  Agancy  recognizes  that, 
depending  on  influent  water  quality, 
some  systems  may  determine  it  is  more 
prudent  to  op  erate  presedimentation 
basins  interm  ittently  in  response  to 
fluctuating  tu  rbidity  levels.  By 


Table  IV-12.-  Relationship  Between  Mean  Turbidity  Reduction  and  the 
Perdent  of  Months  When  Mean  Spore  Removal  Was  at  Least  0.5  Log 


proposing  these  conditions  for  the 
presumptive  presedimentation  credit, 
EPA  is  not  recommending  against 
intermittent  operation  of 
presedimentation  basins.  Rather,  EPA  is 
attempting  to  identify  the  conditions 
imder  which  a  0.5  log  presiunptive 
credit  for  presedimentation  is 
warranted. 

In  response  to  the  SAB  panel 
recommendation  that  performance 
criteria  other  than  overflow  rate  be 
included  if  credit  is  to  be  given  for 


presedimentation,  EPA  analyzed  the 
relationship  between  removal  of  spores 
and  reduction  in  tiubidity  through 
presedimentation  for  the  three  utilities 
that  supplied  these  data.  Results  of  this 
analysis  are  siunmarized  in  Table  rV-12, 
which  shows  the  relationship  between 
monthly  mean  turbidity  reduction  and 
the  percent  of  months  when  mean  spore 
removal  was  at  least  0.5  log. 

BILUNG  CODE  6560-50-P  : 


Log  Reduction  in  Turbidity 
(monthly  mean) 

Percent  of  Months  with  at  least  O.S  Log  Mean 
Reduction  in  Spores 

>=0.1 

64% 

>=0.2 

68% 

>=0.3 

73% 

>=0.4 

78% 

>=0.5 

89% 

>=0.6 

91% 

>=0.7 

90% 

>=  0.8 

89% 

>=0.9 

95% 

>=1.0 

96% 

Sourc(  i:  Data  from  Cincinnati  Water  Works,  Kansas  City  Water  Services  Department,  and  St.  Louis  Water  Division 
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ivailable  data  set, 
m(Ban  turbidity  reduction  of 
appears  to  provide 
a  90%  assurance  that 
removal  will  be  0.5  log  or 
u  tiderlying  data  are  showm 
Figure  rV-4.  Based  on 


this  information,  EPA  has  concluded 
that  it  is  appropriate  to  require  0.5  log 
turbidity  reduction,  determined  as  a 
monthly  mean  of  daily  tiubidity 
readings,  as  an  operating  condition  for 
the  0.5  log  presiunptive 
Cryptosporidium  treatment  credit  for 


presedimentation.  Further,  EPA  is 
proposing  that  systems  must  meet  the 
0.5  log  turbidity  reduction  requirement 
in  at  least  11  of  the  12  previous  months 
on  an  ongoing  basis  to  remain  eligible 
for  the  presedimentation  credit. 

BILUNG  CODE  6560-50-P 
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Figure  fV-4.~  Monthly  Mean  Log  Removal  of  Spores  from  Presedimentation  vs. 
Monthly  Mean  Turbidity  Log  Reduction 


BILUNG  CODE  6560-50-C 

c.  Request  for  comment.  EPA  requests 
comment  on  the  proposed  criteria  for 
awarding  credit  to  presedimentation. 
EPA  would  particularly  appreciate 
comment  on  the  following  issues: 

•  Whether  the  information  cited  in 
this  proposal  supports  the  proposed 
credit  for  presedimentation  and  the 
operating  conditions  under  which  the 
credit  will  be  awarded; 

•  Additional  information  that  either 
supports  or  suggest  modifications  to  the 
proposed  performance  criteria  and 
presiunptive  credit; 

•  Today's  proposal  requires  systems 
using  presedimentation  to  sample  after 
the  presedimentation  basin,  and  these 
systems  are  not  eligible  to  receive 
additional  presumptive 
Cryptosporidium  removal  credit  for 
presedimentation.  However,  systems  are 
also  required  to  collect  samples  prior  to 
chemical  treatment,  and  EPA  recognizes 
that  some  plants  provide  chemical 
treatment  to  water  prior  to,  or  diuing, 
presedimentation.  EPA  requests 


comment  on  how  this  situation  should 
be  handled  under  the  LT2ESWTR. 

•  Whether  and  under  what  conditions 
factors  like  low  turbidity  raw  water, 
infrequent  sludge  removal,  and  wind 
would  make  compliance  with  the  0.5 
log  turbidity  removal  requirement 
infeasible. 

6.  Bank  Filtration 

a.  What  is  EPA  proposing  today?  EPA 
is  proposing  to  award  additional 
Cryptosporidium  treatment  credit  (0.5  or 
1.0  log)  for  systems  that  implement  bank 
filtration  as  a  pre-treatment  technique  if 
it  meets  the  design  criteria  specified  in 
this  section.  To  be  eligible  for  credit  as 
a  pre-treatment  technique,  bank 
filtration  collection  devices  must  meet 
the  following  criteria: 

•  Wells  are  drilled  in  an 
luiconsolidated,  predominantry  sandy 
aquifer,  as  determined  by  grain-size 
analysis  of  recovered  core  material — ^the 
recovered  core  must  contain  greater 
than  10%  fine-grained  material  (grains 
less  than  1.0  mm  diameter)  in  at  least 
90%  of  its  length; 


•  Wells  are  located  at  least  25  feet  (in 
any  direction)  from  the  surface  water 
source  to  be  eligible  for  0.5  log  credit: 
wells  located  at  least  50  feet  from  the 
soiuce  siuface  water  are  eligible  for  1 .0 
log  credit; 

•  The  wellhead  must  be  continuously 
monitored  for  turbidity  to  ensure  that  no 
system  failure  is  occiuring.  If  the 
monthly  average  of  daily  maximum 
tiu-bidity  values  exceeds  1  NTU  then  the 
system  must  report  this  finding  to  the 
State.  The  system  must  also  conduct  an 
assessment  to  determine  the  cause  of  the 
high  turbidity  levels  in  the  well  and 
consult  with  the  State  regarding 
whether  previously  allowed  credit  is 
still  appropriate. 

Systems  using  existing  bank  filtration 
as  pretreatment  to  a  filtration  plant  at 
the  time  the  systems  are  required  to 
conduct  Cryptosporidium  monitoring, 
as  described  in  section  IV.A,  must 
sample  the  well  effluent  for  the  purpose 
of  determining  bin  classification.  Where 
bin  classification  is  based  on  monitoring 
the  well  effluent,  systems  are  not 
eligible  to  receive  additional  credit  for 
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bank  filtratioi .  In  these  cases,  the 
performance  ( if  the  bank  filtration 
process  in  red  ucing  Cryptosporidium 
levels  will  be  reflected  in  the 
monitoring  re  suits  and  bin 
classification. 

Systems  usi  ng  bank  filtered  water 
without  addit  onal  filtration  typically 
must  collect  s  )urce  water  samples  in  the 
surface  water  i.e.,  prior  to  baiik 
filtration)  to  cfetermine  bin 
classification.  This  applies  to  systems 
using  bank  fill  ration  to  meet  the 
Cryptosporidi  im  removal  requirements 
of  the  lESWri  or  LTlESWTR  under  the 
provisions  fon  alternative  filtration 
demonstratioii  in  40  CFR  141.173(b)  or 
141.552(a).  Nqte  that  the  proposed  bank 
filtration  crite|-ia  for  Cryptosporidium 
removal  credi  under  the  LT2ESWTR  do 
not  apply  to  e  cisting  State  actions  to 
provide  altemptive  filtration 
Cryptosporidium  removal  credit  for 
ESWTR  or  LllESlVTR  compliance. 

In  the  case  (  f  systems  that  use  GWUDI 
sources  witho  it  additional  filtration  and 
that  meet  all  t  le  criteria  for  avoiding 
filtration  in  4(  CFR  141.71.  samples 
must  be  coUec  ted  from  the  ground  water 
(e.g.,  the  well)  Further,  such  systems 
must  comply  '  ^ith  the  requirements  of 
the  LT2ESWT  <  that  apply  to  unfiltered 
systems,  as  described  in  section  IV. B. 

b.  How  was  Ibis  proposal  developed? 
This  section  d  sscribes  the  bank 
filtration  treat  nent  process,  provides 
more  detail  oii  the  aquifer  types  and 
ground  water  i  ;ollection  devices  that  are 
eligible  for  bai  ik  filtration  credit,  and 
describes  the  aata  supporting  the 
proposed  requ  irements. 

Bank  filtrati  an  is  a  water  treatment 
process  that  m  akes  use  of  surface  water 
that  has  natur  Jly  infiltrated  into  ground 
water  via  the  i  iver  bed  or  bank(s)  and 
is  recovered  v  a  a  pumping  well. 
Stream-bed  in  titration  is  typically 
enhanced  by  t  le  pumping  action  of 
near-stream  w;lls  (e.g.,  water  supply, 
irrigation).  Bai  ik  filtrate  is  water  drawn 
into  a  pumpin  i  well  from  a  nearby 
sxuface  water  i  ource  which  has  traveled 
through  the  su  bsurface,  either  vertically, 
horizontally  o  both,  mixing  to  some 
degree  with  ot  ler  ground  water. 
Through  bank  filtration,  microorganisms 
and  other  part  cles  are  removed  by 
contact  with  tte  aquifer  materials. 

The  bank  filtration  removal  process 
performs  mosi  efficiently  when  the 
aquifer  is  comprised  of  granular 
materials  with(  open  pore-space  for 
water  flow  arcjund  the  grains.  In  these 
granular  porous  aquifers,  the  flow  path 
is  meanderingl  thereby  providing  ample 
opportunity  fm-  the  organism  to  come 
into  contact  w|th  and  attach  to  a  grain 
surface.  Althoiigh  detachment  can 
occur,  it  typici  illy  occurs  at  a  very  slow 


rate  so  that  organisms  remain  attached 
to  a  grain  for  long  periods.  When  ground 
water  travel  times  from  source  water  to 
well  are  long  or  when  little  or  no 
detachment  occurs,  most  organisms  will 
become  inactivated  before  they  can 
enter  a  well.  Thus,  bank  filtration  relies 
on  removal,  but  also,  in  some  cases,  on 
inactivation  to  protect  wells  ft'om 
pathogen  contamination. 

Only  Wells  Located  in  Unconsolidated, 
Predominantly  Sandy  Aquifers  Are 
Eligible 

Only  granular  aquifers  are  eligible  for 
bank  filtration  credit.  Granular  aquifers 
are  those  comprised  of  sand,  clay,  silt, 
rock  fragments,  pebbles  or  larger 
particles  and  minor  cement.  The  aquifer 
material  is  required  to  be 
unconsolidated,  with  subsurface 
samples  fi-iable  upon  touch. 
Uncemented  granular  aquifers  are 
typically  formed  by  alluvial  or  glacial 
processes.  Such  aquifers  are  usually 
identified  on  a  detailed  geologic  map 
(e.g.,  labeled  as  Quaternary  alluvium). 

Under  today's  proposal,  a  system 
seeking  Cryptosporidium  removal  credit 
must  characterize  the  aquifer  at  the  well 
site  to  determine  aquifer  properties.  At 
a  minimum,  the  aquifer  characterization 
must  include  the  collection  of  relatively 
undistiu-bed,  continuous,  core  samples 
fi-om  the  surface  to  a  depth  equal  to  the 
bottom  of  the  well  screen.  The  proposed 
site  must  have  substantial  core  recovery 
during  drilling  operations;  specifically, 
the  recovered  core  length  must  be  at 
least  90%  of  the  total  projected  depth  to 
the  well  screen. 

Samples  of  the  recovered  core  must  be 
submitted  to  a  laboratory  for  sieve 
analysis  to  determine  grain  size 
distribution  over  the  entire  recovered 
core  length.  Each  sieve  sample  must  be 
acquired  at  regular  intervals  over  the 
length  of  the  recovered  core,  with  one 
sample  representing  a  composite  of  each 
two  feet  of  recovered  core.  A  two-foot 
sampling  interval  reflects  the  necessity 
to  sample  the  core  frequently  without 
imposing  an, undue  burden.  Because  it 
is  anticipated  that  wells  will  range  from 
50  to  100  foot  in  depth,  a  two-foot 
sampling  interval  will  result  in  about  25 
to  50  samples  for  analysis.  Each 
sampled  interval  must  be  examined  to 
determine  if  more  than  ten  percent  of 
the  grains  in  that  interval  are  less  than 
1.0  mm  in  diameter  (#18  sieve  size).  In 
the  U.S.  Department  of  Agriculture  soil 
classification  system,  the  #18  sieve 
separates  very  coarse  sands  from  coarse 
sands.  The  length  of  core  (based  on  the 
samples  from  two-foot  intervals)  with 
more  than  ten  percent  of  the  grains  less 
than  1.0  mm  in  diameter  must  be 
summed  to  determine  the  overall  core 


length  with  sufficient  fine-grained 
material  so  as  to  provide  adequate 
removal.  An  aquifer  is  eligible  for 
removal  credit  if  at  least  90%  of  the 
sampled  core  length  contains  sufficient 
fine-grained  material  as  defined  in  this 
section. 

Cryptosporidium  oocysts  have  a 
natural  affinity  for  attaching  to  fine- 
grained material.  A  study  of  oocyst 
removal  in  sand  columns  shows  greater 
oocyst  removal  in  finer-grained  sands 
than  in  coarser-grained  sands  (Harter  et 
al.  2000).  The  core  sampling  procedure 
described  in  this  section  is  designed  to 
measiu-e  the  proportion  of  fine-grained 
sands  (grains  less  than  1.0  mm  in 
diameter)  so  as  to  ensure  that  a  potential 
bank  filtration  site  is  capable  of 
retarding  transport  (or  removing) 
oocysts  during  ground  water  flow  from 
the  source  surface  water  to  the  water 
supply  well.  The  value  of  1.0  mm  for 
the  bounding  size  of  the  sand  grains  was 
determined  based  on  calculations 
performed  by  Harter  using  data  ft'om 
Harter  et  al.  (2000).  Harter  showed  thait, 
for  ground  water  velocities  typical  of  a 
bank  filtration  site  (1.5  to  15  m/day),  a 
typical  bank  filtration  site  composed  of 
grains  with  a  diameter  of  1 .0  mm  would 
achieve  at  least  1.0  log  removal  over  a 
50  foot  transport  distance.  Larger-sized 
grains  would  achieve  less  removal,  all 
other  factors  being  equal. 

Alluvial  and  glacial  aquifers  are 
complex  mixtures  of  sand,  gravel  and 
other  sized  particles.  Particles  of  similar 
size  are  often  grouped  together  in  the 
subsurface,  due  to  sorting  by  flowing 
water  that  carries  and  then  deposits  the 
particles.  Where  there  exists  significant 
thickness  of  coarse-grained  particles, 
such  as  gravels,  with  few  finer 
materials,  there  is  limited  opportimity 
for  oocyst  removal.  When  the  total 
gravel  thickness,  as  measured  in  a  core, 
exceeds  10%,  it  is  more  likely  (based  on 
analysis  of  ground  water  flow  within 
mixtures  containing  differing-sized 
grains)  that  the  gravel-rich  intervals  are 
interconnected.  Interconnected  gravel 
can  form  a  continuous,  preferential  flow 
path  from  the  source  surface  water  to 
the  water  supply  well.  Where  such 
preferential  flow  paths  exist,  a 
preponderance  of  the  total  groimd  water 
flow  occurs  within  the  preferential  flow 
path,  ground  water  velocity  is  higher, 
and  natm-al  filtration  is  minimal.  A 
proposed  bank  filtration  site  is 
acceptable  if  at  least  90%  of  the  core 
length  contains  grains  with  sufficient 
fine-grained  material  (diameter  less  than 
1.0  mm);  that  is,  it  is  acceptable  if  the 
core  contains  less  than  10%  gravel-rich 
intervals. 

Aquifer  materials  with  significant 
fracturing  are  capable  of  transmitting 
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groimd  v/ater  at  high  velocity  in  a  direct 
flow  path  with  little  time  or  opportunity 
for  die-off  or  removal  of  microbial 
pathogens.  Consolidated  aquifers, 
fractured  bedrock,  and  karst  limestone 
are  aquifers  in  which  surface  water  may 
enter  into  a  pumping  well  by  flow  along 
a  ft'actiu'e,  a  solution-enhanced  fractiu-e 
conduit,  or  other  preferential  pathway. 
Microbial  pathogens  foimd  in  surface 
water  are  more  likely  to  be  transported 
to  a  well  via  these  direct  or  preferential 
pathways.  Cryptosporidium  outbreaks 
have  been  associated  with  consolidated 
aquifers,  such  as  a  fractured  chalk 
aquifer  (Willocks  et  al.  1998)  or  a  karst 
limestone  (solution-enhanced  fractured) 
aquifer  (Bergmire-Sweat  et  al.  1999). 
These  outbreaks  show  that  the  oocyst 
removal  performance  of  consolidated 
aquifers  is  imdermined  by  preferential 
water  flow  and  oocyst  transport  through 
rock  fractures  or  through  rock 
dissolution  zones.  Wells  located  in 
these  aquifers  are  not  eligible  for  bank 
filtration  credit  because  the  flow  paths 
are  dfrect  and  the  average  ground  water 
velocity  is  high,  so  that  little 
inactivation  or  removal  would  be 
expected.  Therefore,  only 
umconsolidated  aquifer  are  eligible  for 
bank  filtration  oocyst  removal  credit. 

A  nimiber  of  devices  are  used  for  the 
collection  of  ground  water  including 
horizontal  and  vertical  wells,  spring 
boxes,  and  infiltration  galleries.  Among 
these,  only  horizontal  and  vertical  wells 
are  eligible  for  log  removal  credit.  The 
following  discussion  presents 
characteristics  of  ground  water 
collection  devices  and  the  basis  for  this 
proposed  requirement. 

Horizontal  wells  are  designed  to 
capture  large  volimies  of  siuface  water 
recharge.  They  typically  are  constructed 
by  the  excavation  of  a  central  vertical 
caisson  with  laterals  that  extend 
horizontally  from  the  caisson  bottom  in 
all  directions  or  only  imder  the 
riverbed.  Horizontal  wells  are  usually 
shallower  than  vertical  wells  because  of 
the  construction  expense.  Groimd  water 
flow  to  a  horizontal  well  that  extends 
under  surface  water  is  predominantly 
downward.  In  contrast,  groimd  water 
flow  to  a  vertical  well  adjacent  to 
surface  water  may  be  predominantly  in 
the  horizontal  direction.  Surface  water 
may  have  a  short  ground  water  flow 
path  to  a  horizontal  well  if  the  well 
extends  out  beyond  the  bank. 

Hancock  et  al.  (1998)  analyzed 
samples  from  eleven  horizontal  wells 
and  found  Cryptosporidium,  Giardia  or 
both  in  samples  from  five  of  those  wells. 
These  data  suggest  that  some  horizontal 
wells  may  not  be  capable  of  achieving 
effective  Cryptosporidium  removal  by 
bank  filtration.  Insufficient  data  are 


currently  available  to  suggest  that 
horizontal  well  distances  from  surface 
water  should  be  greater  than  distances 
established  for  vertical  wells.  Two 
ongoing  studies  in  Wyoming  (Clancy 
Envfronmental  Consultants  2002)  and 
Nebraska  (Rice  2002)  are  collecting  data 
at  horizontal  well  sites. 

A  spring  box  is  located  at  the  ground 
surface  and  is  designed  to  contain 
spring  outflow  and  protect  it  from 
surface  contamination  until  the  water  is 
utiUzed.  Spring  boxes  are  typically 
located  where  natural  processes  have 
enhanced  and  focused  ground  water 
discharge  into  a  smaller  area  and  at  a 
faster  volumetric  flow  rate  than 
elsewhere  (i.e.,  a  spring).  Often, 
localized  fracturing  or  solution 
enhanced  channels  are  the  cause  of  the 
focused  discharge  to  the  spring  orifice. 
Fractures  and  solution  channels  have 
significant  potential  to  transport 
microbial  contaminants  so  that  natural 
filtration  may  be  poor.  Thus,  spring 
boxes  are  not  proposed  to  be  eligible  for 
bank  filtration  credit. 

Cryptosporidium  monitoring  results 
(Hancock  et  al.  1998)  and  outbreaks  are 
used  to  evaluate  ground  water  collection 
devices.  Hancock  et  al.  sampled  thirty 
five  springs  for  Cryptosporidium  oocysts 
and  Giardia  cysts.  Most  springs  were 
used  as  drinking  water  sources  and 
sampling  was  conducted  to  determine  if 
the  spring  should  be  considered  as  a 
GWUDI  source.  Cryptosporidium 
oocysts  were  found  in  seven  springs; 
Giardia  cysts  were  found  in  five  springs; 
and  either  oocysts  or  cysts  were  found 
in  nine  springs  (26%).  A  waterbome 
cryptosporidiosis  outbreak  in  Medford, 
Oregon  (Craun  et  al.  1998)  is  associated 
with  a  spring  water  supply  collection 
device.  Also,  a  more  recent,  smaller 
outbreak  of  giardiasis  in  an  Oregon 
campground  is  associated  with  a  PWS 
using  a  spring.  The  high  percentage  of 
springs  contaminated  with  pathogenic 
protozoan,  the  association  with  recent 
outbreaks,  and  an  apparent  lack  of  bank 
filtration  capability  indicate  that  spring 
boxes  must  not  be  eligible  for  bank 
filtration  credit. 

An  infiltration  gallery  (or  filter  crib)  is 
typically  a  slotted  pipe  installed 
horizontally  into  a  trench  and  backfilled 
with  granular  material.  The  gallery  is 
designed  to  collect  water  infiltrating 
from  the  surface  or  to  intercept  ground 
water  flowing  naturally  toward  the 
surface  water  (Symons  et  al.  2000).  In 
some  treatment  plants,  surface  water  is 
transported  to  a  point  above  an 
infiltration  gallery  and  then  allowed  to 
infiltrate.  The  infiltration  rate  may  be 
manipulated  by  varying  the  properties 
of  the  backfill  or  the  nature  of  the  soil- 
water  interface.  Because  the  filtration 


properties  of  the  material  overlying  an 
infiltration  gallery  may  be  designed  or 
purposefully  altered  to  optimize  oocyst 
removal  or  for  other  reasonsi  this 
engineered  system  is  not  bank  filtration, 
which  relies  solely  on  the  natural 
properties  of  the  system. 

A  1992  cryptosporidiosis  outbreak  in 
Talent,  Oregon  was  associated  with  poor 
performance  of  an  infiltration  gallery 
underneath  Bear  Creek  (Leland  et  al. 
1993).  In  this  case,  the  ground  water- 
surface  water  interface  and  the 
engineered  materials  beneatb  did  not 
sufficiently  reduce  the  high  oocyst 
concentration  present  in  the  source 
water.  The  association  of  an  infiltration 
gallery  with  an  outbreak,  the  design  that 
relies  on  engineered  materials  rather 
than  the  filtration  properties  of  natural 
filtration  media,  and  the  shallow  depth 
of  constructed  infiltration  galleries,  such 
that  they  typically  are  not  located 
greater  than  25  feet  from  the  surface  and 
surface  water  recharge,  all  indicate  that 
infiltration  galleries  must  not  be  eUgible 
for  bank  filtration  credit. 

EPA  notes  that  under  the 
demonstration  of  performance  credit 
described  in  section  rV.C.17,  States  may 
consider  awarding  Cryptosporidium 
removal  credit  to  infiltration  galleries 
where  the  State  determines,  based  on 
site-specific  testing  with  a  State- 
approved  protocol,  that  such  credit  is 
appropriate  (i.e.,  that  the  process 
reliably  achieves  a  specified  level  of 
Cryptosporidium  removal  on  a 
continuing  basis). 

Wells  Located  25  Feet  From  the  Surface 
Water  Source  Are  Eligible  for  0.5  Log 
Credit;  Wells  Located  50  Feet  From  the 
Surface  Water  Source  Are  Eligible  for 
1.0  Log  Credit 

A  vertical  or  horizontal  well  located 
adjacent  to  a  surface  water  body  is 
eligible  for  bank  filtration  credit  if  there 
is  sufficient  ground  water  flow  path 
length  to  effectively  remove  oocysts.  For 
vertical  wells,  the  wellhead  must  be 
located  at  least  25  horizontal  feet  from 
the  surface  water  body  for  0.5  log 
Cryptosporidium  removal  credit  and  at 
least  50  horizontal  feet  bom  the  surface 
water  body  for  1.0  log  Cryptosporidium 
removal  credit.  For  horizontal  wells,  the 
laterals  must  be  located  at  least  25  feet 
distant  from  the  normal-flow  surface 
water  riverbed  for  0.5  log 
Cryptosporidium  removal  credit  and  at 
least  50  feet  distant  from  the  normal- 
flow  surface  water  riverbed  for  1.0  log 
Cryptosporidium  removal  credit. 

The  ground  water  flow  path  to  a 
vertical  well  is  the  measured  distance 
bom  the  edge  of  the  siuface  water  body, 
under  high  flow  conditions  (determined 
by  the  mapped  extent  of  the  100  year 
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floodplain  elev&tion  boundary  or 

floodway,  as  defined  in  Federal 

Emergency  Management  Agency 

(FEMA)  flood  ijazard  maps),  to  the 

wellhead.  The  ^ound  water  flow  path 

to  a  horizontal  Well  is  the  measured 

distance  from  tne  bed  of  the  river  under 

normal  flow  conditions  to  the  closest 

horizontal  wel|  lateral. 

The  floodway  is  defined  by  FEMA  as 
the  area  of  the  flood  plain  where  the 
water  is  likely  lo  be  deepest  and  fastest. 
The  floodway  ifc  shown  on  FEMA  digital 
maps  [known  as  Q3  flood  data  maps), 
which  are  available  for  11,990 
conununities  rapresenting  1 ,293 
counties  in  the  United  States.  Systems 
may  identify  th  b  distance  to  siuface 
water  using  eit|ier  the  100  year  return 
period  flood  elevation  boundary  or  by 
determining  th$  floodway  boundary 
using  methods  Similar  to  those  used  in 
preparing  FEMA  flood  hazard  maps. 
The  100  year  rqtum  period  flood 
elevation  boundary  is  expected  to  be 
wider  than  the  floodway  but  that 
difference  may  wary  depending  on  local 
conditions.  Approximately  19,200 
communities  in  the  United  States  have 
flood  hazard  m  ips  that  show  the  100 
year  return  peri  od  flood  elevation 
boundary.  If  lo<  ;al  FEMA  floodway 
hazard  maps  ar ;  unavailable  or  do  not 
show  the  100  y;ar  flood  elevation 
boundary,  then  the  utility  must 
determine  eithqr  the  floodway  or  100 
year  flood  elevation  boimdary. 

The  separation  distance  proposed  for 
Cryptosporidium  removal  credit  is 
based,  in  part,  ( in  measured  data  for  the 
removal  of  oocjst  surrogate  biota  in  full- 
scale  field  studjes.  A  variety  of  siUTOgate 
and  indicator  otganisms  were  analyzed 
in  each  study  evaluated  for  today's 
proposal.  However,  only  two  non- 
pathogenic organisms,  anaerobic  ; 
Clostridia  spores  and  aerobic 
endospores,  ar^  resistant  to  inactivation 
in  the  subsurfatte,  approximately  similar 
in  size  and  shape  to  oocysts,  and 
sufficiently  ubiquitous  in  both  surface 
water  and  ground  water  so  that  log 
removal  can  bejcalculated  during 
passage  across  (he  surface  water — 
ground  water  interface  and  during 
transport  within  the  aquifer. 

Anaerobic  spores  are  typically 
estimated  at  about  0.3-0.4  ^m  in 
diameter  as  compared  with  4-6  ^m  for 
oocysts.  Aerobic  spores,  such  as 
endospores  of  the  bacterium  Bacillus 
subtilis,  are  slightly  larger  than 
anaerobic  sporas,  typically  0.5  x  1.0  x 
2.0  ^un  in  diameter  (Rice  et  al.  1996). 
Experiments  conducted  by  injecting 
Bacillus  subtili$  spores  into  a  gravel 
aquifer  show  tl^t  they  can  be  very 
mobile  in  the  siibsiuiace  environment 
(Pang  et  al.  19918).  As  presented  in  the 


following  discussion,  available  data 
indicate  similar  removal  of  both  aerobic 
and  anaerobic  spores,  either  during 
passage  across  the  surface  water — 
ground  water  interface  or  during  groimd 
water  flow.  These  data  suggest  that 
anaerobic  spores,  like  aerobic  spores, 
may  be  suitable  surrogate  measures  of 
Cryptosporidium  removal  by  bank 
filtration. 

Available  data  establish  that  during 
bank  filtration,  significant  removal  of 
anaerobic  and  aerobic  spores  can  occiu- 
during  passage  across  the  surface  water- 
groiuid  water  interface,  with  lesser 
removal  occurring  during  groimd  water 
transport  within  the  aquifer  away  from 
that  interface.  The  ground  water-siuface 
water  interface  is  typically  comprised  of 
finer  grained  material  that  lines  the 
bottom  of  the  riverbed.  Typically,  the 
thickness  of  the  interface  is  small, 
tjrpically  a  few  inches  to  a  foot.  The 
proposed  design  criteria  of  25  and  50 
feet  for  0.5  and  1.0  log  Cryptosporidium 
removal  credit,  respectively,  are  based 
on  EPA's  analysis  of  pathogen  and 
SiUTOgate  monitoring  data  from  bank 
filtration  sites.  Most  of  these  data  are 
from  studies  of  aquifers  developed  in 
Dutch  North  Sea  margin  sand  dune 
fields  and,  therefore,  represent  optimal 
removal  conditions  consistent  with  a 
homogenous,  well  sorted  (by  wind), 
uniform  sand  filter. 

Medema  et  al.  (2000)  measured  3.3 
log  removal  of  anaerobic  spores  during 
transport  over  a  13  m  distance  from  the 
Meuse  River  into  adjacent  ground  water. 
Arora  et  al.  (2000)  measured  greater 
than  2.0  log  removal  of  anaerobic  spores 
during  transport  from  the  Wabash  River 
to  a  horizontal  collector  well.  Havelaar 
et  al.  (1995)  measured  3.1  log  removal 
of  anaerobic  spores  during  transport 
over  a  30  m  distance  from  the  Rhine 
River  to  a  well  and  3.6  log  removal  over 
a  25  m  distance  from  the  Meuse  River 
to  a  well.  Schijven  et  al.  (1998) 
measured  1 .9  log  removal  of  anaerobic 
spores  over  a  2  m  distance  from  a  canal 
to  a  monitoring  well.  Using  aerobic 
spores,  Wang  et  al.  (2001)  measured  1.8 
log  removal  over  a  2  foot  distance  from 
the  Ohio  river  to  a  monitoring  well 
beneath  the  river. 

During  transport  solely  within 
shallow  ground  water  [i.e.,  not 
including  removEd  across  the  surface 
water-ground  water  interface),  Medema 
et  al.  (2000)  measured  approximately 
0.6  log  removal  of  anaerobic  spores  over 
a  distance  of  39  feet.  Using  aerobic 
spores,  Wang  et  al.  (2001)  measured  1.0 
log  removal  of  aerobic  spores  over  a  48 
foot  distance  from  a  moiutoring  well 
beneath  a  river  to  a  horizontal  well 
lateral. 


At  distances  relatively  far  from  an 
injection  well  in  a  deep,  anaerobic 
aquifer,  thereby  minimizing  the  effects 
of  injection,  Schijven  et  al.  measured 
negligible  removal  of  anaerobic  spores 
over  a  30  m  distance.  However,  few 
bank  filtration  systems  occur  in  deeper, 
anaerobic  ground  water  so  these  data 
may  not  apply  to  a  typical  bank 
filtration  system  in  the  United  States. 

These  data  demonstrate  that  during 
normal  and  low  surface  water 
elevations,  the  surface  water-ground 
water  interface  performs  effectively  to 
remove  microbial  contamination. 
However,  there  will  typically  be  high 
water  elevation  periods  during  the  year, 
especicdly  on  uncontrolled  rivers,  that 
alter  the  nature  and  performance  of  the 
interface  due  to  flood  scour,  typically 
for  short  periods.  During  these  periods, 
lower  removals  would  be  expected  to 
occur. 

Averaging  Cryptosporidium  oocyst 
removal  over  the  period  of  a  year 
requires  consideration  of  both  high  and 
low  removal  periods.  During  most  of  the 
year,  high  log  removal  rates  would  be 
expected  to  predominate  (e.g.,  3.3  log 
removal  over  42  feet)  due  to  the  removal 
achieved  during  passage  across  the 
surface  water-ground  water  interface. 
During  short  periods  of  flooding, 
substantially  lower  removal  rates  may 
occur  (e.g.,  0.5  log  removal  over  39  feet) 
due  to  scouring  of  the  riverbed  and 
removal  of  the  protective,  fine-gained 
material.  By  considering  all  time 
intervals  with  differing  removal  rates 
over  the  period  of  a  year,  EPA  is 
proposing  that  0.5  log  removal  over  25 
feet  (8  m)  and  1.0  log  removal  over  50 
feet  (16  m)  are  reasonable  estimates  of 
the  average  performance  of  a  bank 
filtration  system  over  a  year.  This 
proposal  is  generally  supported  by 
colloidal  filtration  theory  modeling  " 
results  using  data  characteristic  of  the 
aquifers  in  Louisville  and  Cinciimau 
and  column  studies  of  oocyst  transport 
in  sand  (Harter  et  al.  2000). 

Wells  must  be  continuously  monitored 
for  turbidity 

Under  the  Surface  Water  Treatment 
Rule  (40  CFR  141.73(b)(1))  the  turbidity 
level  of  slow  sand  filtered  water  must  be 
1  NTU  or  less  in  95%  of  the 
measurements  taken  each  month. 
Turbidity  sampling  is  required  once 
every  four  hours,  but  may  be  reduced  to 
once  per  day  under  certain  conditions. 
Although  slow  sand  filtration  is  not 
bank  filtration,  similar  pathogen 
removal  mechanisms  are  expected  to 
occiu  in  both  processes.  Just  as  turbidity 
monitoring  is  used  to  provide  assurance 
that  the  removal  credit  assigned  to  a 
slow  sand  filt»  is  being  realized,  EPA 
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is  proposing  continuous  turbidity 
monitoring  for  all  bank  filtration  wells 
that  receive  credit. 

If  monthly  average  turbidity  levels 
(based  on  daily  maximum  values  in  the 
well)  exceed  1  NTU,  the  system  is 
required  to  report  to  the  State  and 


present  an  assessment  of  whether 
microbial  removal  has  been 
compromised.  If  the  State  determines 
that  microbial  removal  has  been 
compromised,  the  system  must  not 
receive  credit  for  bank  filtration  until 
the  problem  has  been  remediated.  The 


turbidity  performance  requirement  for 
bank  filtration  is  less  strict  than  that  for 
slow  sand  filtration  because,  unlike 
slow  sand  filtration,  bank  filtration  is  a 
pre-treatment  technique  followed  by 
conventional  or  direct  filtration. 

BILUrra  CODE  6560-50-P 


Table  IV-13.~  Summary  Table  Showing  All  Requirements  for  Bank  Filtration  Pre- 
treatment  Log  Removal  Credit 


Eligible  for 

Yes,  eligible  for  bank 

No,  not  eligible  for 

Bank 

filtration  credit  (with 

bank  filtration  credit 

Filtration 

continuous  turbidity 

Credit? 

monitoring*)  and 
State  approval 

Some 

•  Unconsolidated, 

•  Located  in  a 

GWUDI  Sites 

young, sandy", 

hydrogeologic  setting 

Eligible 

granular  aquifer 

consisting  of 
consolidated  material 

Some  Water 

•  Vertical  wells 

•  Spring  boxes 

Collection 

located  greater  than 

Devices 

25  feet  (0.5  log 

•  Infiltration  galleries 

Eligible 

credit)  or  50  feet 

(1.0  log  credit)  from 

•  Horizontal  wells 

surface  water 

with  laterals  that 
extend  within  25  feet 

•  Horizontal  wells 

of  the  river  channel 

with  laterals  that  are 

under  normal  flow 

no  closer  than  25 

conditions 

feet  (0.5  log  credit) 

or  50  feet  (1.0  log 

•  Vertical  wells 

credit)  from  the  river 

located  fewer  than  25 

channel  under 

feet  from  surface 

normal  flow 

water  (measured 

conditions 

from  the  mapped 

3 

FEMA  floodway 
txDundary) 

'Average  monthly  turbidity  values  (based  on  daily  maximum  values)  exceeding  1  NTU  trigger  an  investigation  by  the 
system  and  consultation  with  the  primacy  agency 

**Based  on  laboratory  analysis  of  continuous  core  samples  collected  at  the  site;  At  least  90%  of  the  recovered  core 
length  must  contain  intervals  in  which  more  than  10%  of  the  grains  are  less  than  1 .0  mm  in  diameter. 


BILLING  CODE  6560-50-C 

In  summary,  EPA  believes  that  the 
measured  full-scale  field  data  fi-om 
operating  bank  filtration  systems,  the 
turbidity  monitoring  provision,  and  the 
design  criteria  for  aquifer  material, 
collection  device  type,  and  setback 
distance,  together  provide  assurance 
that  the  presumptive  log  removal  credit 
will  be  achieved  by  bank  filtration 
systems  that  conform  to  the 
requirements  in  today's  proposal. 


c.  Request  for  comment.  The  Agency 
requests  comment  on  the  following 
issues  concerning  bank  filtration: 

•  The  performance  of  bank  filtration 
in  removing  Cryptosporidium  or 
surrogates  to  date  at  sites  currently 
using  this  technology  (e.g.  sites  with 
horizontal  wells). 

•  The  use  of  other  methods  (e.g., 
geophysical  methods  such  as  ground 
penetrating  radar)  to  complement  or 


supplant  core  drilling  to  determine  site 
suitability  for  bank  filtration  credit. 

•  The  number  of  GWUDl  systems  in 
each  State  (i.e.,  the  number  of  systems 
having  at  least  one  GWUDI  source) 
where  bank  filtration  has  been  utilized 
as  the  primary  filtration  barrier  (e.g.,  no 
other  physical  removal  technologies 
follow);  also,  the  method  that  was  used 
by  the  State  to  determine  that  each 


47696 


Federal  Register/ Vol.  68,  No.  154 /Monday,  Augiist  11,  2003 / Proposed  Rules 


system  was  aciiieving  2  log  removal  of 
Cryptosporidium . 

•  For  GWUpi  systems  where  natural 
or  alternative  filtration  [e.g.  bank 
filtration  or  artificial  recharge)  is  used  in 
combination  \f  ith  a  subsequent 
filtration  barrii  sr  (e.g. ,  bag  or  cartridge 
filters)  to  meet  the  2  log 
Cryptosporidii  tm  removal  requirement 
of  the  lESWTH  or  LTlESWTR,  how 
much  Cryptosboridium  removal  credit 
ha»  the  State  aivarded  (or  is  the  State 
willing  to  grant  if  the  bags/cartridges 
were  found  to  be  achieving  <  2.0  logs) 
for  the  natural  lor  alternative  filtration 
process  and  h(  w  did  the  State 
determine  this  value? 

•  The  propc  sed  Cryptosporidium 
removal  credit  and  associated  design 
criteria,  incluc  ing  any  additional 
information  re  ated  to  this  topic. 

•  Suitable  s(  sparation  distance(s)  to  be 
required  betw(  en  vertical  or  horizontal 
wells  and  adja  ;ent  siu-face  water. 

•  Testing  prstocols  and  procedures 
for  making  site  specific  determinations 
of  the  appropr  ate  level  of 
Cryptosporidii  m  removal  credit  to 
award  to  bank  titration  processes. 

•  Informatic  n  on  the  data  and 
methods  suitai  le  for  predicting 
Cryptosporidii  m  removal  based  on  the 
available  data  rom  surrogate  and 
indicator  measurements  in  water 
collection  devices. 

•  The  appli(  ability  of  turbidity 
monitoring  or  )ther  process  monitoring 
procedures  to  indicate  the  ongoing 


performance  o 
processes 

7.  Lime  Soften  ng 
Ei'A 


Line 
inta 


a.  What  is 
softening  is  a 
process  that 
lime  and 
hardness  and 
to  filtration 
categorized 
Single-stage 
remove  calciui  i 
stage  softening 
magnesium 
of  calcium 
softening  plani 
clarifier  and  fi 


so  tening, 


ha  d 


two-stage 
a  secondary  c 
the  primary  c 
two-stage  softe^ 
the  flow  hyp 
EPA  has  d( 
softening  planl|s 
lESWTRor 
of  Cryptosporiti. 


bank  filtration 


proposing  today?  Lime 
(^nking  water  treatment 
precipitation  with 
other  chemicals  to  reduce 

c  nhance  clarification  prior 
softening  can  be 
two  general  types:  (1) 

which  is  used  to 
hardness  and  (2)  two- 
which  is  used  to  remove 
ness  and  greater  levels 
hardness.  A  single-stage 
includes  a  primary 
tration  components.  A 
softening  plant  also  includes 
lirifier  located  between 
l^rifier  and  filter.  In  some 
ing  plants,  a  portion  of 
the  first  clarifier. 
et^rmined  that  lime 

in  compliance  with 
LTlESWTR  achieve  a  level 
ium  removal  equivalent 


asies 


to  conventional  treatment  plants  (i.e., 
average  of  3  log).  Consequently,  lime 
softening  plants  that  are  placed  in  Bins 
2—4  as  a  result  of  Cryptosporidium 
monitoring  incur  the  same  additional 
treatment  requirements  as  conventional 
plants.  However,  EPA  is  proposing  that 
two-stage  softening  plants  be  eligible  for 
an  additional  0.5  log  Cryptosporidium 
treatment  credit.  To  receive  the  0.5  log 
credit,  the  plant  must  have  a  second 
clarification  stage  between  the  primary 
clarifier  and  filter  that  is  operated 
continuously,  and  both  clarification 
stages  must  treat  100%  of  the  plant 
flow.  In  addition,  a  coagulant  must  be 
present  in  both  clarifiers  (may  include 
metal  salts,  polymers,  lime,  or 
magnesium  precipitation). 

b.  How  was  this  proposal  developed? 
The  lime  softening  process  is  used  to 
remove  hardness,  primarily  calcium  and 
magnesium,  through  chemical 
precipitation  followed  by  sedimentation 
and  filtration.  The  addition  of  lime 
increases  pH,  causing  the  metal  ions  to 
precipitate.  Other  contaminants  can 
coalesce  with  the  precipitates  and  be 
removed  in  the  subsequent  settling  and 
filtration  processes.  While  elevated  pH 
has  been  shown  to  inactivate  some 
microorganisms  like  viruses  (Battigelli 
and  Sobsey,  1993,  Logsdon  et  al.  1994), 
ciurent  research  indicates  that 
Cryptosporidium  and  Giardia  are  not 
inactivated  by  high  pH  (Logsdon  et  al. 
1994,  Li  et  al.  2001).  A  two-stage  lime 
softening  plant  has  the  potential  for 
additional  Cryptosporidium  removal 
because  of  the  additional  sedimentation 
process. 

Limited  data  are  available  on  the 
removal  of  Cryptosporidium  by  the  lime 
softening  treatment  process.  EPA  has 
evaluated  data  from  a  study  by  Logsdon 
et  al.  (1994),  which  investigated 
removal  of  Giardia  and  Cryptosporidium 
in  full  scale  lime  softening  plants.  In 
addition,  the  Agency  has  considered 
data  provided  by  utilities  on  the 
removal  of  aerobic  spores  in  softening 
plants.  These  data  are  siunmarized  in 
the  following  paragraphs.  . 

Logsdon  et  al.  (1994)  measured  levels 
of  Cryptosporidium  and  Giardia  in  the 
raw,  settled,  and  filtered  water  of  13 
surface  water  plants  using  lime 
softening.  Cryptosporidium  was 
detected  in  the  raw  water  at  5  utilities: 
one  single-stage  plant  and  four  two- 
stage  plants.  Using  measured  oocyst 
levels,  Cryptosporidium  removal  by 
sedimentation  was  1.0  log  in  the  single- 
stage  plant  and  1.1  to  2.3  log  in  the  two- 


stage  plants.  Cryptosporidium  was 
found  in  two  filtered  water  samples  of 
the  single  stage  plant,  leading  to 
calculated  removals  ft-om  raw  to  filtered 
water  of  0.6  and  2.2  log.  None  of  the 
two-stage  plants  had  Cryptosporidium 
detected  in  the  filtered  water.  Based  on 
detection  limits,  calculated 
Cryptosporidium  removals  fi'om  raw  to 
filtered  water  in  the  two-stage  plants 
ranged  from  >2.67  to  >3.85  log. 

Giardia  removal  across  sedimentation 
was  >0.9  log  for  a  single-stage  plant  and 
ranged  from  0.8  to  3.2  log  for  two-stage 
plants,  based  on  measured  cyst  levels. 
Removal  of  Giardia  from  raw  water 
through  filtration  was  calculated  using 
detection  limits  as  >  1.5  log  in  a  single- 
stage  plant  and  ranged  from  >0.9  to  >3.3 
log  in  two-stage  plants. 

While  results  ft-om  the  Logsdon  et  al. 
study  are  constrained  by  sample  niunber 
and  method  detection  limits,  they 
suggest  that  two-stage  softening  plants 
may  achieve  greater  removal  of 
Cryptosporidium  than  single-stage 
plants.  The  authors  concluded  that  two 
stages  of  sedimentation,  each  preceded 
by  effective  flocculation  of  particulate 
matter,  may  increase  removal  of 
protozoa.  Additionally,  the  authors 
stated  that  consistent  achievement  of 
flocculation  that  results  in  effective 
setUing  in  each  sedimentation  basin  is 
the  key  factor  in  this  treatment  process. 

Removal  of  Aerobic  Spores  by  Softening 
Plants 

Additional  information  on  the 
microbial  removal  efficiency  of  the  lime 
softening  process  comes  from  data 
provided  by  softening  plants  on  removal 
of  aerobic  spores.  While  few  treatment 
plants  have  sufficient  concentrations  of 
oocysts  to  directly  calculate  a 
Cryptosporidium  removal  efficiency, 
some  plants  have  high  concentrations  of 
aerobic  spores  in  the  raw  water.  Spores 
may  serve  as  an  indicator  of 
Cryptosporidium  removal  by 
sedimentation  and  filtration  (Dugan  et 
al.  2001). 

The  following  two-stage  softening 
plants  provided  data  on  removal  of 
aerobic  spores:  St.  Louis,  MO,  Kansas 
City,  MO,  and  Columbus,  OH  (2  plants). 
Cryptosporidium  data  were  also 
collected  at  these  utilities,  but  it  was  not 
possible  to  calculate  oocyst  removal  due 
to  low  raw  water  detection  rates.  Data 
on  removal  of  aerobic  spores  by  these 
softening  plants  is  summarized  in  Table 
IV-14. 
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Table  IV-14.— Summary  of  Aerobic  Spore  Removal  Data  From  Softening  Plants 


Plant 


St.  Louis 

Kansas  City , 

Columbus  Plant  1 
Columbus  Plant  2 


Mean  log  removal  of  aerobic  spores 


Primary  clari- 
fier 


1.7 
2.4 
1.2 
1.3 


Secondary 
darifier 


1.1 

0 

1.6 

2.4 


Across  plant " 


3.8 
3.4 
3.1 
4.2 


•  Excludes  removal  in  pre-sedimentation  basins;  calculated  spore  removal  may  underestimate  actual  removal  due  to  fitter  effluent  levels  below 
quantitation  limits. 


The  City  of  St.  Louis  Water  Division 
operates  a  two-stage  lime  softening 
process  preceded  by  presedimentation. 
Ferric  sulfate  and  polymer  coagulants 
are  added  at  various  points  in  the 
process.  St.  Louis  collected  Bacillus 
subtilis  spore  samples  between  June 
1998  and  September  2000.  During  this 
time  period,  the  mean  spore 
concentration  entering  the  softening 
process  (i.e.,  after  presedimentation) 
was  8,132  cfu/100  mL.  The  log  removal 
values  shown  in  Table  IV-14  are  based 
on  average  spore  concentrations 
following  primary  clarification, 
secondary  clarification,  and  filtration. 
However,  spore  levels  in  some  filtered 
water  samples  were  below  the  method 
detection  limit,  so  that  the  true  mean 
spore  removal  across  the  plant  may  have 
been  higher  than  indicated  by  the 
calculated  value. 

The  Kansas  City  Water  Services 
Department  plant  includes  two-stage 
lime  softening  with  pre-sedimentation 
and  sludge  recycle.  Bacillus  subtilis 
spore  data  were  collected  from  this 
plant  during  January  through  November 
2000.  The  mean  spore  concentration 
entering  the  lime  softening  process 
(after  presedimentation)  was  5,965  cfu/ 
100  mL.  Mean  spore  levels  following 
primary  clarification,  secondary 
clarification,  and  filtration  were  21.1, 
25.7,  and  2.6  cfu/100  mL,  respectively. 
Corresponding  log  removal  values  are 
shown  in  Table  rV-14.  Note  that  the 
average  spore  concentration  in  the 
effluent  of  the  secondary  clarifier  was 
essentially  equivalent  to  the  effluent  of 
the  primary  clarifier,  indicating  that 
little  removal  occurred  in  the  secondary 
clarifier.  This  result  may  have  been  due 
to  the  high  removal  achieved  in  the 
primary  clarifier  and,  consequently,  the 
relatively  low  concentration  of  spores 
entering  the  second  clarifier.  As  with 
the  St.  Louis  plant,  many  of  the  filtered 
water  observations  were  below  method 
detection  limits,  so  actual  log  removal 
across  the  plant  may  have  been  higher 
than  the  calculated  value. 

The  City  of  Coliunbus  operates  two 
lime  softening  plants,  each  of  which  has 
two  clarification  stages.  Coagulant  is 


added  prior  to  the  first  clarification 
stage  but  lime  is  not  added  imtil  the 
second  clarifier  (i.e.,  first  clarifier  is  not 
a  softening  stage).  Between  1997  and 
2000,  samples  for  total  aerobic  spores 
were  collected  approximately  monthly 
at  each  plant  fi'om  raw  water,  following 
each  clarification  basin,  and  after 
filtration.  Mean  spore  concentrations  in 
the  raw  water  sources  for  the  two  plants 
were  10,619  cfu/100  mL  (Plant  1)  and 
22,595  cfu/100  mL  (Plant  2).  Mean  log 
removals  occurring  in  the  two 
clarification  stages  and  across  the  plant 
are  shown  for  each  plant  in  Table  IV- 
14. 

These  data  indicate  that  two-stage 
softening  plants  can  remove  high  levels 
of  Cryptosporidium,  emd,  in  particular, 
that  a  second  clarification  stage  can 
achieve  0.5  log  or  greater  removal.  Three 
of  the  four  plants  that  provided  data  on 
removal  of  aerobic  spores  achieved 
greater  than  1  log  reduction  in  the 
second  clarifier.  Kansas  City,  the  one 
plant  which  achieved  little  removal  in 
the  second  clarifier,  achieved  a  mean 
2.4  log  removal  in  the  primary  clarifier. 
This  was  approximately  1  log  more 
reduction  than  achieved  in  the  primary 
clarifiers  of  the  other  three  plants,  so 
that  the  spore  concentration  entering  the 
second  clarifier  in  Kansas  City  may  have 
been  too  low  to  serve  as  an  indicator  of 
removal  efficiency.  Consequently,  EPA 
has  concluded  that  these  data  support 
an  additional  Cryptosporidium 
treatment  credit  of  0.5  log  for  a  two- 
stage  softening  plant. 

EPA  is  proposing  as  a  condition  of  the 
0.5  log  additional  credit  that  a 
coagulant,  which  could  include  excess 
lime  and  soda  ash  or  precipitation  of 
magnesium  hydroxide,  be  present  in 
both  clarifiers.  This  requirement  is 
necessary  to  ensure  that  significant 
particulate  removal  occurs  in  both 
clarification  stages.  Logsdon  etal. 
(1994)  identified  effective  flocculation 
as  being  a  key  factor  for  removal  of 
protozoa  in  softening  plants.  Among  the 
softening  plants  that  provided  data  on 
aerobic  spore  removal,  St.  Louis  added 
ferric  and  polymer  coagiilants  at 
different  points  in  the  process,  and  the 


two  Coliunbus  plants  added  lime  to  the 
second  clarifier.  ConsequenUy,  a 
requirement  that  plants  add  a  coagulant, 
which  may  be  lime,  in  the  secondary 
clarifier  is  consistent  with  the  data  used 
to  support  the  0.5  log  additional  credit. 

The  Science  Advisory  Board  (SAB) 
reviewed  the  proposed  Cryptosporidium 
treatment  credit  for  lime  softening  and 
supporting  information,  as  presented  in 
the  November  2001  pre-proposal  draft  of 
the  LT2ESWTR  (USEPA  2001g).  In 
wrritten  comments  ft-om  a  December 
2001  meeting  of  the  Drinking  Water 
Committee,  the  SAB  panel  concluded 
that  both  single-  and  two-stage  softening 
generally  outperform  conventional 
treatment  due  to  the  heavy  precipitation 
that  occius.  Further,  the  panel  found 
that  0.5  log  of  additional 
Cryptosporidium  removal  is  an  average 
value  for  a  two-stage  lime  softening 
plant.  However,  the  SAB  stated  that  the 
additional  credit  for  two-stage  softening 
should  be  given  only  if  all  the  water 
passes  through  both  stages.  Today's 
proposal  is  consistent  with  these 
recommendations  by  the  SAB. 

EPA  notes  that  by  including  a 
presumptive  credit  for  softening  plants, 
today's  proposal  differs  from  the  Stage 
2  M-DBP  Agreement  in  Principle,  which 
recommends  up  to  1  log  additional 
Cryptosporidium  treatment  credit  for 
softening  plants  based  on  demonstration 
of  performance,  but  no  additional 
presumptive  credit. 

c.  Request  for  comment.  EPA  requests 
comment  on  the  proposed  criteria  for 
awarding  credit  to  lime  softening  plants. 
EPA  would  particularly  appreciate 
comment  on  the  following  issues: 

•  Whether  the  information  and 
analyses  presented  in  this  proposal 
supports  an  additional  0.5  log  credit  for 
two-stage  softening,  and  the  associated 
criteria  necessary  for  credit. 

•  Additional  information  that  either 
support  or  suggest  modifications  to  the 
proposed  criteria  and  credit. 

8.  Combined  Filter  Performance 

a.  What  is  EPA  proposing  today?  This 
toolbox  component  will  grant  additional 
credit  towards  Cryptosporidium 
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and  inorganic  matter,  and 
microorganisms),  but  it  cannot  provide 
specific  information  on  particle  type, 
number,  or  size.  Tiu'bidity  is  used  as  an 
indicator  of  raw  and  finished  water 
quality  and  treatment  performance. 
Turbidity  spikes  in  filtered  water 
indicate  a  potential  for  breakthrough  of 
pathogens. 

Under  the  lESWTR  and  LTlESWTR, 
combined  filter  effluent  turbidity  in 
conventional  and  direct  filtration  plants 
must  be  less  than  or  equal  to  0.3  NTU 
in  95%  of  samples  taken  each  month 
and  must  never  exceed  1  NTU.  These 
plants  are  also  required  to  conduct 
continuous  monitoring  of  turbidity  for 
each  individual  filter,  and  provide  an 
exceptions  report  to  the  State  when 
certain  criteria  for  individual  filter 
effluent  turbidity  are  exceeded 
(described  in  63  FR  69487,  December 
16,  1998)  (USEPA  1998a). 

The  Stage  2  M-DBP  Advisory 
Committee  recommended  that  systems 
receive  an  additional  0.5  log 
Cryptosporidium  removal  credit  for 
maintaining  95th  percentile  combined 
filter  effluent  turbidity  below  0.15  NTU, 


which  is  one  half  of  th^  current  required 
level  of  0.3  NTU.  In  considering  the 
technical  basis  to  support  this 
recommendation,  EPA  has  reviewed 
studies  that  evaluated  the  efficiency  of 
granular  media  filtration  in  removing 
Cryptosporidium  when  operating  at 
different  effluent  tiubidity  levels. 

For  the  lESWTR,  EPA  estimated  that 
plants  would  target  filter  effluent 
tiu'bidity  in  the  range  of  0.2  NTU  in 
order  to  ensure  compliance  with  a 
turbidity  standard  of  0.3  NTU. 
Similarly,  EPA  has  estimated  that  plants 
relying  on  meeting  a  tiu-bidity  standard 
of  0.15  NTU  in  95%  of  samples  will 
consistently  operate  below  0.1  NTU  in 
order  to  ensure  compliance. 
Consequently,  to  assess  the  impact  of 
compliance  with  the  lower  finished 
water  turbidity  standard,  EPA  compared 
Cryptosporidium  removal  efficiency 
when  effluent  turbidity  is  below  0.1 
NTU  with  removal  efficiency  when 
effluent  tiubidity  is  in  the  range  of  0.1 
to  0.2  NTU.  Results  from  applicable 
studies  are  summarized  in  Table  IV-15 
and  are  discussed  in  the  following 
paragraphs. 


TA3LE  IV-15.— Studies  of  Cryptosporidium  Removal  at  Different  Effluent  Turbidity  Levels 


Micrc  organism 


Average  of  log 
removals 


Filtered  effluent  turbidity 


Experiment  design 


Researcher 


Cryptosporidiun 

Giardia 

Cryptosporidiun 
Cryptosporidiun 


4.39 
3.55 
4.23 
3.22 
409 
3.58 
3.76 
2.56 


<0.1 
>0.1 
<0.1 
>0.i 
<0.1 
>0.1 
<0.1 
>0.1 


NTU   

and  <0.2  NTU 

NTU 

and  <0.2  NTU 

NTU  

and  <0.2  NTU 

NTU 

and  <0.2  NTU 


Pilot-scale  .. 

Bench-scale 
Pilot-scale  .. 


Patania  et  al.  (1995). 

Emelkoetal.  (1999). 
Dugan  et  al.  (2001). 


ct 


ard 
four 


Patania  et  a 
scale  studies 
evaluate  the 
Cryptosporidi 
and  particles, 
coagulants, 
among  the 
filter  effluent 
stable  operat 
Analysis  of 
seeded  runs  ai 
average  Crypt 
greater  by  mo<e 
effluent  turbi 
NTU,  in 

effluent  turbidity 
NTU  (see  Tab 


(1995)  conducted  pilot- 
four  locations  to 
removal  of  seeded 

and  Giardia,  turbidity. 
Treatment  processes, 
coagulant  doses  differed 
locations.  Samples  of 
vere  taken  at  times  of 
and  filter  maturation, 
data  from  the 
all  locations  shows  that 
sporidium  removal  was 
than  0.5  log  when 
was  less  than  0.1 

to  removal  with 
in  the  range  0.1  to  0.2 
e  IV-15). 


un 


summary  i 


it  ity 
comp  arison 


Emelko  et  a 
scale  dual  meqia 
Cryptosporidi 
optimal  and 
conditions.  Wtter 


suspension 
spiked  with  o 


(1999)  used  a  bench 
filter  to  study 
removal  during  both 
allenged  operating 
containing  a 
of  kaolinite  (clay)  was 
(cysts,  coagulated  in-line 


i  im 


c  1 


with  alum,  and  filtered.  Oocyst  removal 
was  evaluated  during  stable  operation 
when  effluent  turbidity  was  below  0.1 
NTU.  Removal  was  also  measured  after 
a  hydraulic  surge  that  caused  process 
upset,  and  with  coagulant  addition 
terminated.  These  later  two  conditions 
resulted  in  effluent  tiubidities  greater 
than  0.1  NTU  and  decreased  removal  of 
Cryptosporidium.  As  shown  in  Table 
IV-15,  average  removal  of 
Cryptosporidium  during  periods  with 
effluent  turbidity  below  0.1  NTU  was 
approximately  0.5  log  greater  than  when 
effluent  turbidity  was  between  0.1  to  0.2 
NTU. 

Dugan  et  al.  (2001)  evaluated 
Cryptosporidium  removal  in  a  pilot 
scale  conventional  treatment  plant. 
Si.xteen  filtration  runs  seeded  with 
Cryptosporidium  were  conducted  at 
different  raw  water  turbidities  and 
coagulation  conditions.  Eleven  of  the 
runs  had  an  effluent  tiirbidity  below  0.1 


NTU,  and  five  runs  had  effluent 
tiu'bidity  between  0.1  and  0.2  NTU.  For 
runs  where  the  calculated 
Cryptosporidium  removal  was 
concentration  limited  (i.e.,  effluent 
values  were  non-detect),  the  method 
detection  limit  was  used  to  calculate  the 
values  shown  in  Table  IV-15.  Using  this 
conservative  estimate,  average 
Cryptosporidium  removal  with  effluent 
turbidity  below  0.1  NTU  exceeded  by 
more  than  1  log  the  average  removal 
observed  with  effluent  turbidity 
between  0.1  to  0.2  NTU. 

In  summary,  these  three  studies  all 
support  today's  proposal  in  showing 
that  plants  consistently  operating  below 
0.1  NTU  can  achieve  an  additional  0.5 
log  or  greater  removal  of 
Cryptosporidium  than  when  operating 
between  0.1  and  0.2  NTU.  Because  EPA 
expects  plants  relying  on  compliance 
with  a  0.15  NTU  standard  will 
consistently  operate  below  0.1  NTU,  the 
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Agency  has  determined  it  is  appropriate 
to  propose  an  additional  0.5  log 
treatment  credit  for  plants  meeting  this 
standard. 

The  SAB  reviewed  the  proposed 
additional  0.5  log  Cryptosporidium 
removal  credit  for  systems  maintaining 
very  low  CFE  turbidity,  as  presented  in 
the  November  2001  pre-proposal  draft  of 
the  LT2ESWTR  (USEPA  2001g).  The 
SAB  also  reviewed  a  potential 
additional  1.0  log  Cryptosporidium 
removal  credit  for  systems  achieving 
very  low  individual  filter  effluent  (IFE) 
turbidity,  which  is  addressed  in  section 
IV.C.16  of  today's  proposal. 

In  written  comments  from  a  December 
2001  meeting  of  the  Drinking  Water 
Committee,  the  SAB  panel  stated  that 
additional  credit  for  lower  finished 
water  turbidity  is  consistent  with  what 
is  known  in  both  pilot  and  full-scale 
operational  experiences  for 
Cryptosporidium  removal.  Recognizing 
that  lESWTR  requirements  for  lowering 
turbidity  in  the  treated  water  will  result 
in  lower  concentrations  of 
Cryptosporidium,  the  panel  affirmed 
that  even  further  lowering  of  turbidity 
will  result  in  further  reductions  in 
Cryptosporidium  in  the  filter  effluent. 
However,  the  SAB  concluded  that 
limited  data  were  presented  to  show  the 
exact  removal  that  can  be  achieved,  and 
reconunended  that  no  additional  credit 
be  given  to  plants  that  demwistrate  CFE 


turbidity  of  0.15  NTU  or  less.  The  SAB 
recommended  that  0.5  log  credit  be 
given  to  plants  achieving  IFE  tiu-bidity 
in  each  filter  less  than  0.15  NTU  in  95% 
of  samples  each  month. 

In  responding  to  this  recommendation 
from  the  SAB,  EPA  acknowledges  the 
difficulty  in  precisely  quantifying 
Cryptosporidium  removal  through 
filfration  based  on  effluent  turbidity 
levels.  Nevertheless,  EPA  finds  that 
available  data  consistently  show  that 
removal  of  Cryptosporidium  is 
increased  by  0.5  log  or  greater  when 
filter  effluent  turbidity  is  reduced  to 
levels  reflecting  compliance  with  a  0.15 
NTU  standard,  in  comparison  to 
compliance  with  a  0.3  NTU  standard. 
Consequently,  EPA  has  concluded  that 
it  is  appropriate  to  propose  this  0.5  log 
presumptive  treatment  credit  for 
systems  achieving  very  low  CFE 
turbidity. 

Measurement  of  Low  Level  Turbidity 

Another  important  aspect  of 
proposing  to  award  additional  removal 
credit  for  lower  finished  water  turbidity 
is  the  performance  of  turbidimeters  in 
measuring  turbidity  below  0.3  NTU.  The 
following  paragraphs  summarize  results 
from  several  studies  that  evaluated  low 
level  measurement  of  turbidity  by 
different  on-line  and  bench  top 
instruments.  Note  that  because 
compliance  with  the  CFE  turbidity  limit 


is  based  on  4-hour  readings,  either  on- 
line or  bench  top  turbidimeters  may  be 
used.  EPA  believes  that  results  from 
these  studies  indicate  that  currently 
available  turbidity  monitoring 
equipment  is  capable  of  reliably 
assessing  turbidity  at  levels  below  0.1 
NTU,  provided  instruments  are  well 
calibrated  and  maintained. 

The  1997  NODA  for  the  lESWTR  (67 
FR  59502,  Nov.  3,  1997)  (USEPA  1997a) 
discusses  issues  relating  to  the  accuracy 
and  precision  of  low  level  turbidity 
measurements.  This  document  cites 
studies  (Hart  et  al.  1992,  Sethi  et  al. 
1997)  suggesting  that  large  tolerances  in 
instrument  design  criteria  have  led  to 
turbidimeters  that  provide  different 
turbidity  readings  for  a  given 
suspension. 

At  the  time  of  lESWTR  NODA,  EPA 
had  conducted  performance  evaluation 
(PE)  studies  of  turbidity  samples  above 
0.3  NTU.  A  subsequent  PE  study 
(USEPA  1998e),  labeled  WS041,  was 
carried  out  to  address  concern  among 
the  Stage  1  M-DBP  Federal  Advisory 
Committee  regarding  the  ability  to 
reliably  measure  lower  turbidity  levels. 
The  study  involved  distribution  of 
different  types  of  laboratory  prepared 
standard  solutions  with  reported 
turbidity  values  of  0.150  NTU  or  0.160 
NTU.  The  results  of  this  study  are 
summarized  in  Table  rV-16. 

BILUNG  CODE  6SG0-S0-P 


Table  IV-16.-  Performance  Evaluation  -  WS041  Data  for  Low  Level  Turbidity 
Analysis  (USEPA  1998e) 


Type  of 
Instrument 

Sample 

Sok'tion 

Type 

•True" 
Value 
(NTU) 

No.  of 

Results 

Available 

Mean* 
(NTU) 

Std.  Dev* 
(NTU) 

95%         1 
Prediction 
Interval 
(NTU) 

Bench  Top 

Polystyrene 
Spheres 

0.150 

292 

0.203 

0.0558 

0.093-0.313 

Portable  or  IR 

Polystyrene 
Spheres 

0.150 

340 

0.200 

0.0439 

0.113-0.286 

Portable  or  IR 

Fomnazin 

0.160 

335 

0.176 

0.0431 

0.091-0261    1 

On-Line 

Polystyrene 
Spheres 

0.150 

52 

0.228 

0.0773 

0.072-0.385 

•Calculated  usinq  biweiqht  transformation 

BILUNG  CODE  6S60-SO-C 

The  data  summarized  in  Table  IV-16 
indicate  a  positive  bias  for  all 
instruments  when  compared  against  a 
reported  "true  value."  On-line 


instruments  in  this  study  had  a  larger  with  previous  PE  studies  (USEPA 

positive  bias  and  higher  standard  1998e)  and  suggests  that  error  in 

deviation  (RSD  approximately  50  turbidimeter  readings  may  be  generally 

percent).  The  positive  bias  is  consistent  conservative  [i.e.,  systems  will  operate 
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at  lower  than  'equired  effluent  turbidity 
levels). 

Letterman  e  '  ai  (2001)  evaluated  the 
effect  of  turbic  imeter  design  and 
calibration  methods  on  inter-instrument 
performance,  <  :omparing  bench  top  to 
on-line  instru  nents  and  instruments 
within  each  o  those  categories  from 
different  manufacturers.  The  study  used 
treated  water  i  :ollected  from  the  filter 
effluent  of  wa  er  treatment  plants. 
Reported  sam  )le  tiubidity  values  ranged 
from  0.05  to  1  NTU.  Samples  were 
analyzed  in  a  aboratory  environment. 
The  results  an  \  consistent  with  those  of 
the  WS041  stv  dy,  specifically  the 
positive  bias  c  f  on-line  instruments. 
However,  Lett  ;rman  et  al.  found 
generally  pooi  agreement  among 
different  on-h  le  instruments  and 
between  benci-top  and  on-line 
instruments.  1  he  authors  also  observed 
that  results  w<  re  independent  of  the 
calibration  me  thod,  though  certain 
experiments  s  iggested  that  analyst 
experience  m£  y  have  some  effect  on 
turbidity  readi  ngs  from  bench-top 
instruments. 

Sadar(1999  conducted  an  infra- 
instrument  sti  dy  of  low  level  turbidity 
measurements  among  instruments  from 
the  same  mam  iacturer.  This  study  was 
performed  un<  er  well-controlled 
laboratory  cor  ditions.  /nfro-instrument 
variation  amoi  ig  different  models  and 
between  bencl  i  top  and  on-line 
instruments  o(  curred  but  at 
significantly  i(  iwer  levels  than  the 
Letterman  et  a  I.  inter-instrument  study. 
Newer  instrur  lents  also  tended  to  read 
lower  than  ok  er  instruments,  which  the 
author  attribul  ed  to  a  reduction  in  stray 
light  and  lowe  r  sensitivities  in  the 
newer  instrun  ents.  Sadar  also  found  a 
generally  posi  ive  bias  when  comparing 
on-line  to  hem  ;h-top  and  when 
comparing  all  instruments  to  a  prepared 
standard. 

The  Americ  m  Society  for  Testing  and 
Materials  (AS'  "M)  has  issued  standard 
test  methods  f  )r  measurement  of 
turbidity  belo\  ir  5  NTU  by  on-line 
(ASTM  2001) ;  ind  static  (ASTM  2003) 
instrument  mc  des.  The  methods  specify 
that  the  instru  nent  should  permit 
detection  of  tu  rbidity  differences  of  0.01 
NTU  or  less  in  waters  having  turbidities- 
of  less  than  l.(  0  NTU  (ASTM  2001]  and 
5.0  NTU  (AST  ^  2003),  respectively, 
//iter-laboratoi  y  study  data  included 
with  the  methi  )d  for  a  known  turbidity 
standard  of  0.1  22  NTU  show  an  analyst 
relative  deviat  on  of  7.5%  and  a 
laboratory  rela  tive  deviation  of  16% 
(ASTM  2003). 

In  summary  the  data  collected  in 
these  studies  c  f  turbidity  measurement 
indicate  that  c  irrently  available 
monitoring  eq  lipment  can  reliably 


measure  turbidity  at  levels  of  0.1  NTU 
and  lower.  However,  this  requires 
rigorous  calibration  and  verification 
procedures,  as  well  as  diligent 
maintenance  of  turbidity  monitoring 
equipment  (Burlingame  1998,  Sadar 
1999).  Systems  that  pursue  additional 
treatment  credit  for  lower  finished  water 
turbidity  must  develop  the  procedures 
necessary  to  ensure  acciu^te  and 
reliable  measurement  of  turbidity  at 
levels  of  0.1  NTU  and  less.  EPA 
guidance  for  the  microbial  toolbox  will 
provide  direction  to  water  systems  on 
developing  these  procedures. 

c.  Request  for  comment.  EPA  invites 
comment  on  the  following  issues 
regarding  the  proposed 
Cryptosporidium  treatment  credit  for 
combined  filter  performance: 

•  Do  the  studies  cited  here  support 
awarding  0.5  log  credit  for  CFE  <  0.15 
NTU  95%  of  the  time? 

•  Does  currently  available  turbidity 
monitoring  technology  accurately 
distinguish  differences  between  values 
measured  near  0.15  NTU? 

9.  Roughing  Filter 

a.  What  is  EPA  proposing  today?  The 
Stage  2  M-DBP  Agreement  in  Principle 
recommends  a  0.5  log  presumptive 
credit  towards  additional 
Cryptosporidium  treatment 
requirements  for  roughing  filters. 
However,  the  Agreement  further 
specifies  that  EPA  is  to  determine  the 
design  and  implementation  criteria 
under  which  the  credit  would  be 
awarded.  Upon  subsequent  review  of 
available  literature,  EPA  is  unable  to 
identify  design  and  implementation 
conditions  for  roughing  filters  that 
would  provide  reasonable  assurance  of 
achieving  a  0.5  log  removal  of  oocysts. 
Consequently,  EPA  is  not  proposing 
presumptive  credit  for  Cryptosporidium 
removal  by  roughing  filters.  Today's 
proposal  does,  though,  include  a  0.5  log 
credit  for  a  second  granular  media  filter 
following  coagulation  and  primary 
filtration  (see  section  IV.C.13). 

b.  How  was  this  proposal  developed? 
Roughing  filtration  is  a  technique  used 
primarily  in  developing  countries  to 
remove  solids  from  high  turbidity 
source  waters  prior  to  treatment  with 
slow  sand  filters.  Typically,  roughing 
filters  consist  of  a  series  of 
sedimentation  tanks  filled  witli 
progressively  smaller  diameter  media  in 
the  direction  of  flow.  The  media  can  be 
gravel,  plastic,  crushed  coconut,  rice 
husks,  or  a  similar  locally  available 
material.  The  flow  direction  in  roughing 
filters  can  be  either  horizontal  or 
vertical,  and  vertical  roughing  filters  can 
be  either  upflow  or  downflow.  The 
media  in  the  tanks  effectively  reduce  the 


vertical  settling  distance  of  particles  to 
a  distance  af  a  few  millimeters.  As 
sediment  builds  on  the  media,  it 
eventually  sloughs  off  and  begins  to 
accumulate  in  the  lower  section  of  the 
filter,  while  simultaneously  regenerating 
the  upper  portions  of  the  filter.  The 
filters  require  periodic  cleaning  to 
remove  the  collected  silt. 

Review  of  the  scientific  and  technical 
literature  pertaining  to  roughing  filters 
has  identified  no  information  on 
removal  of  Cryptosporidium. 
Information  is  available  on  removal  of 
suspended  solids,  turbidity,  particles, 
fecal  coliforms  and  some  algae,  but  none 
of  these  has  been  demonstrated  to  be  an 
indicator  of  Cryptosporidium  removal 
by  roughing  filters.  Moreover,  roughing 
filters  are  not  preceded  by  a  coagulation 
step,  and  studies  have  found  that  some 
potential  surrogates,  such  as  aerobic 
spores,  are  not  conservative  indicators 
of  Cryptosporidium  removal  by 
filtration  when  a  coagulant  is  not 
present  (Yates  'et  al.  1998,  Dugan  et  al. 
2001).  Thus,  it  is  unclear  how  to  relate 
results  from  studies  of  the  removal  of 
other  particles  by  roughing  filters  to 
potential  removal  of  Cryptosporidium. 

In  addition,  some  studies  have 
observed  very  poor  removal  of     ' 
Cryptosporidium  by  rapid  sand  filters 
when  a  coagulant  is  not  used  (Patania  et 
al.  1995,  Huck  et  al.  2000).  Based  on 
these  findings,  it  is  expected  that  there 
would  be  situations  where  a  roughing 
filter  would  not  achieve  0.5  log 
Cryptosporidium  removal.  Because 
available  data  are  insufficient  to 
determine  the  conditions  that  would  be 
necessary  for  a  roughing  filter  to  achieve 
0.5  log  Cryptosporidium  removal,  EPA 
is  unable  to  propose  this  credit.  The 
following  discussion  describes  four 
studies  that  analyzed  the  effectiveness 
of  roughing  filters  for  removing  solids, 
turbidity,  particles,  fecal  coliforms,  and 
algae. 

Wegelin  et  al.  (1987)  conducted  pilot- 
scale  studies  on  the  use  of  horizontal 
roughing  filters  to  reduce  solids, 
turbidity,  and  particliBS.  Testing  was 
performed  to  determine  the  influence  of 
different  design  parameters  on  filter 
performance.  Data  from  the  parameter 
testing  was  used  to  establish  an 
empirical  model  to  simulate  filtrate 
quality  as  a  function  of  filter  length  and 
time  for  a  given  filter  configiu-ation. 
Using  the  mathematical  model,  the 
researchers  found  that  long  filters  (10  m) 
at  low  filtration  rates  (0.5  m/h)  were 
capable  of  reducing  high  suspended 
solids  concentrations  (1000  mg/L  TSS) 
down  to  less  than  3  mg/L. 

Further  work  by  Wegelin  (1988) 
evaluated  roughing  filters  as 
pretreatment  for  slow  sand  filters  for 
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waters  with  variable  and  seasonably 
high  suspended  solids  concentrations. 
This  study  collected  data  on  roughing 
filters  in  Peru,  Colombia,  Sudan,  and 
Ghana.  Table  IV-l  7  sununarizes  data  for 
three  of  the  roughing  filters.  These 
filters  were  capable  of  reducing  peak 
tiu-bidities  by  80  to  90  percent.  Further, 
the  Peruvian  and  Colombian  filters 


reduced  fecal  coliforms  by  77  and  89 
percent,  respectively.  The  Sudanese 
filter  may  have  removed  around  90 
percent  of  the  fecal  coliforms,  but 
specific  values  were  not  given.  Data 
collected  from  roughing  filters  in  Ghana 
on  algae  removal  indicate  that  the 
Merismopedia  (0.5  ^m)  and  Chlorophyta 
(2-10  nm),  which  are  comparable  in  size 


to  Cryptosporidium  oocysts,  were 
completely  removed  from  the  water  in 
mature  filters,  and  that  some  removal  of 
Chlorophyta,  but  not  Merismopedia, 
occurred  in  filters  after  three  days  of 
operation.  However,  the  removal  of 
these  organisms  has  not  been  correlated 
with  Cryptosporidium  oocyst  removal. 


Table  IV-1  7.— Roughing  Filter  Data  From  Wegelin,  1988 


Location 

Azpita,  Peru 

El  Retiro,  Colombia 

Blue  Nile  Health  Project, 
Sudan 

Roughing  Filter  Type  

Downflow A 

0.30  m/h  (0.98  ft/hr)  

Upflow  (multi-layer  filter)  

Horizontal-flow 

Filtration  Rate 

0.74  m/h  (2  43  f/hr) 

0.3  m^  (0.98  ft/hr). 
5  mVd. 

Design  Capacity 

35m3/d  

790  mVd 

Turbidity  (NTU) 


Raw  Water  

Roughing  Filter  Effluent 

Raw  Water 

Roughing  Filter  Effluent 


50-200 
15-40  . 


10-150 
5-15  .... 


40-500 
5-50 


Fecal  Ck>lifonns  (/1 00  mL) 


700 
160 


16,000 
1,680  .. 


>300 
<25 


oiler  (1993)  details  the  mechanisms  of 
particle  removal  that  occur  in  roughing 
filters.  The  conclusions  are  similar  to 
those  drawn  by  Wegelin  et  al.  (1987). 
Particle  analysis  reviewed  by  Boiler 
indicates  that  after  seven  days  of 
operation,  the  four  stage  pilot  filter 
utilized  by  WegeUn  et  al.  (1987) 
removed  more  than  98  percent  of 
particles  sized  1.1  nm,  and  greater  than 
99  percent  of  particles  sized  3.6  \ua. 
After  62  days,  only  80  percent  of 
particles  sized  1.1  |im  were  removed, 
while  90  percent  of  particles  sized  3.6 
\im  were  removed.  Boiler  did  not  give 
the  solids  loading  on  the  tested  filter, 
and  particle  removal  was  not  correlated 
to  Cryptosporidium  oocyst  removal. 

Collins  et  al.  (1994)  investigated 
solids  and  algae  removal  with  pilot 
scale  vertical  downflow  roughing  filters. 
Gravel  media  size,  filter  depth,  and  flow 
rate  were  varied  to  determine  which 
design  variables  had  the  greatest  effect 
on  filter  performance.  Results  indicated 
that  the  most  influential  design 
parameters  for  removing  solids  from 
water,  in  order  of  importance,  were 
filter  length,  gravel  size,  and  hydraulic 
flow  rate.  For  algae  removal,  the  most 
influential  design  parameters  were 
hydraulic  flow  rate,  filter  length,  and 
gravel  size.  Solids  removal  was  better  in 
filters  that  had  been  ripened  with  algae 
for  5-7  days.  However,  extrapolation  of 
these  results  to  Cryptosporidium 
removal  could  not  be  made. 

c.  Request  for  comment.  The  Agency 
requests  comment  on  the  information 
that  has  been  presented  about  roughing 


filters,  and  specifically  the  question  of 
whether  and  under  what  conditions 
roughing  filters  should  be  awarded  a  0.5 
log  credit  for  removal  of 
Cryptosporidium.  EPA  also  requests 
information  on  specific  studies  of 
Cryptosporidium  oocyst  removal  by 
roughing  filters,  or  from  studies  of  the 
removal  of  surrogate  parameters  that 
have  been  shown  to  correlate  with 
oocyst  removal  in  roughing  filters. 

10.  Slow  Sand  Filtration 

a.  What  is  EPA  proposing  today?  Slow 
sand  filtration  is  defined  in  40  CFR 
141.2  as  a  process  involving  passage  of 
raw  water  through  a  bed  of  sand  at  low 
velocity  (generally  less  than  0.4  m/h) 
resulting  in  substantial  particulate 
removal  by  physical  and  biological 
mechanisms.  Today's  proposal  allows 
systems  using  slow  sand  filtration  as  a 
secondary  filtration  step  follovdng  a 
primary  filtration  process  {e.g., 
conventional  treatment)  to  receive  an 
additional  2.5  log  Cryptosporidium 
freatment  credit.  There  must  be  no 
disinfectant  residual  in  the  influent 
water  to  the  slow  sand  filtration  process 
to  be  eligible  for  credit. 

Note  that  this  proposed  credit  differs 
from  the  credit  proposed  for  slow  sand 
filtration  as  a  primary  filtration  process. 
EPA  has  concluded,  based  on  treatment 
studies  described  in  section  III.D,  that 
plants  using  well  designed  and  well 
operated  slow  sand  filtration  as  a 
primary  filtration  process  can  achieve 
an  average  Cryptosporidium  removal  of 
3  log  (Schuler  and  Ghosh,  1991,  Timms 


et  al.  1995.  Hall  et  al.  1994). 
Consequently,  as  described  in  section 
IV.A,  EPA  is  proposing  that  plants  using 
slow  sand  filtration  as  a  primary 
filtration  process  receive  a  3  log  credit 
towards  Cryptosporidium  treatment 
requirements  associated  with  Bins  2-4 
under  the  LT2ESWTR  (i.e.,  credit   . 
equivalent  to  a  conventional  treatment 
plant). 

The  proposed  2.5  log  credit  for  slow 
sand  filtration  as  part  of  the  microbial 
toolbox  applies  only  when  it  is  used  as 
a  secondary  filtration  step,  following  a 
primary  filtration  process  like 
conventional  treatment.  While  the 
removal  mechanisms  that  make  slow 
sand  filtration  effective  as  a  primary 
filtration  process  would  also  be 
operative  when  used  as  a  secondary 
filtration  step,  EPA  has  little  data  on 
this  specific  application.  The  Agency  is 
proposing  2.5  log  credit  for  slow  sand 
filtration  as  a  secondary  filtration  step, 
in  comparison  to  3  log  credit  as  a 
primary  filtration  process,  as  a 
conservative  measure  reflecting  greater 
uncertainty.  In  addition,  the  proposed 
2.5  log  credit  for  slow  sand  filtration  as 
part  of  the  microbial  toolbox  is 
consistent  with  the  recommendation  in 
the  Stage  2  M-DBP  Agreement  in 
Principle. 

b.  How  was  this  proposal  developed? 
The  Stage  2  M-DBP  Agreement  in 
Principle  recommends  that  slow  sand 
filtration  receive  2.5  log  or  greater 
Cryptosporidium  treatment  credit  when 
used  in  addition  to  existing  treatment 
that  achieves  comphance  with  the 
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lESWTR  or  LT  lESWTR.  Slow  sand 
filtration  is  nol  typically  used  as  a 
secondary  filtr  ition  step  following 
conventional  ti  eatment  or  other  primary 
filtration  processes  of  similar  efficacy. 
However,  EPA  expects  that  slow  sand 
filtration  wouli  1  achieve  significant 
removal  of  Cry  jtosporidium  in  such  a 
treatment  train 

While  there  s  a  significant  body  of 
data  demonstr;  ting  the  effectiveness  of 
slow  sand  filtn  tion  for  Cryptosporidium 
removal  as  a  pi  imary  filtration  process, 
as  described  in  section  III.D,  EPA  has 
limited  data  or  the  effectiveness  of  slow 
sand  filtration  vhen  us^d  as  a 
secondary  filtrs  ition  step.  Hall  et  al. 
(1994)  evaluated  oocyst  removal  for  a 
pilot  scale  slov  sand  filter  following  a 
primary  filtrati  )n  process  identified  as  a 
rapid  gravity  fi  ter.  The  combined 
treatment  train  of  a  primary  filtration 
process  foUowi  d  by  slow  sand  filtration 
achieved  greatc  r  than  3  log 
Cryptosporidiu  m  removal  in  three  of 
five  experimen  tal  runs,  while 
approximately  2.5  log  reduction  was 
observed  in  the  other  two  runs.  In 
comparison.  Hi  Jl  et  al.  (1994)  reported 
slow  sand  filtrs  tion  alone  to  achieve  at 
least  a  3  log  rei  loval  of  oocysts  in  each 
of  four  experini  ental  nms  when  not 
preceded  by  a  |  trimary  filtration  process. 
The  authors  of]  ered  no  explemation  for 
these  results,  b  it  measured  oocyst 
removals  may  lave  been  impacted  by 
limitations  wit  i  the  analytical  method. 

Removal  of  r  licrobicil  pathogens  in 
slow  sand  filtei  s  is  Complex  and  is 
believed  to  occ  ir  through  a  combination 
of  physical,  chemical,  and  biological 
mechanisms,  btoth  on  the  surface 
(schmutzdeck^  and  in  the  interior  of 
the  filter  bed.  li  is  unknown  if  the 
higher  quality  if  the  water  that  would 
be  influent  to  ajslow  sand  filter  when 
used  as  a  seconjdary  filtration  step 
would  impact  me  efficiency  of  the  filter 
in  removing  Ciyptosporidium.  Based  on 
the  limited  datt  on  the  performance  of 
slow  sand  filtr^on  as  a  secondary 
filtration  step,  tnd  in  consideration  of 
the  recommendation  of  the  Advisory 
Committee,  EPA  is  proposing  only  a  2.5 
log  additional  Cryptosporidium 
treatment  credit  for  this  apphcation. 

c.  Request  for  comment.  The  Agency 
requests  comment  on  whether  the 
available  data  ^e  adequate  to  support 
awarding  a  2.5  log  Cryptosporidium 
removal  credit  for  slow  sand  filtration 
applied  as  a  secondary  filtration  step, 
along  with  any  ladditional  information 
related  to  this  Application. 

11.  Membrane  Filtration 

a.  What  is  EFA  proposing  today?  EPA 
is  proposing  criteria  for  awarding  credit 
to  membrane  filtration  processes  for 


removal  of  Cryptosporidium.  To  receive 
removal  credit,  the  membrane  filtration 
process  must:  (1)  Meet  the  basic 
definition  of  a  membrane  filtration 
process,  (2)  have  removal  efficiency 
established  through  challenge  testing 
and  verified  by  direct  integrity  testing, 
and  (3)  undergo  periodic  direct  integrity 
testing  and  continuous  indirect  integrity 
monitoring  during  use.  The  maximum 
removal  credit  that  a  membrane 
filtration  process  is  eligible  to  receive  is 
equal  to  the  lower  value  of  either: 
— The  removal  efficiency  demonstrated 

during  challenge  testing  OR 
— ^The  maximum  log  removal  value  that 
can  be  verified  through  the  direct 
integrity  test  (i.e.,  integrity  test 
sensitivity)  used  to  monitor  the 
membrane  filtration  process. 
By  the  criteria  in  today's  proposal,  a 
membrane  filtration  process  could 
potentially  meet  the  Bin  4 
Cryptosporidium  treatment 
requirements  of  this  proposal.  These 
criteria  are  described  in  more  detail 
below.  EPA  is  developing  a  Membrane 
Filtration  Guidance  Manual  that 
provides  additional  information  and 
procedures  for  meeting  these  criteria 
(USEPA  2003e).  A  draft  of  this  guidance 
is  available  in  the  docket  for  today's 
proposal  [http://www.epa.gov/edocket/). 

Definition  of  a  Membrane  Filtration 
Process 

For  the  purpose  of  this  proposed  rule, 
membrane  filtration  is  defined  as  a 
pressure  or  vacuiun  driven  separation 
process  in  which  particulate  matter 
larger  than  1  ^un  is  rejected  by  a 
nonfibrous,  engineered  barrier, 
primarily  through  a  size  exclusion 
mechanism,  and  which  has  a 
measurable  removal  efficiency  of  a 
target  organism  that  can  be  verffied 
through  the  application  of  a  direct 
integrity  test.  This  definition  is  intended 
to  include  the  common  membrane 
technology  classifications: 
microfiltration  (MF),  ultrafiltration  (UF), 
nanofiltration  (NF),  and  reverse  osmosis 
(RO).  MF  and  UF  are  low-pressure 
membrane  filtration  processes  that  are 
primarily  used  to  remove  particulate 
matter  and  microbial  contaminants.  NF 
and  RO  are  membrane  separation 
processes  that  are  primarily  used  to 
remove  dissolved  contaminants  through 
a  variety  of  mechanisms,  but  which  also 
remove  particulate  matter  via  a  size 
exclusion  mechanism. 

In  today's  proposal,  the  critical 
distinction  between  membrane  filtration 
processes  and  bag  and  cartridge  filters, 
described  in  section  IV.C.12,  is  that  the 
integrity  of  membrane  filtration 
processes  can  be  directly  tested.  Based 


on  this  distinction,  EPA  is  proposing 
that  membrane  material  configured  into 
a  cartridge  filtration  device  that  meets 
the  definition  of  membrane  filtration 
and  that  can  be  direct  integrity  tested 
according  to  the  criteria  specified  in  this 
section  is  eligible  for  the  same  removal 
credit  as  a  membrane  filtration  process. 
Membrane  devices  can  be  designed  in 
a  variety  of  configurations  including 
hollow-fiber  modules,  hollow-fiber 
cassettes,  spiral-woimd  elements, 
cartridge  filter  elements,  plate  and  frame 
modules,  and  tubular  modules  among 
others.  In  today's  proposal,  the  generic 
term  module  is  used  to  refer  to  all  of 
these  various  configurations  and  is 
defined  as  the  smallest  component  of  a 
membrane  unit  in  which  a  specific 
membrane  surface  area  is  housed  in  a 
device  with  a  filtrate  outlet  structure.  A 
membrane  unit  is  defined  as  a  group  of 
membrane  modules  that  share  common 
valving  that  allows  the  unit  to  be 
isolated  from  the  rest  of  the  system  for 
the  purpose  of  integrity  testing  or  other 
maintenance. 

Challenge  Testing 

A  challenge  test  is  defined  as  a  study 
conducted  to  determine  the  removal 
efficiency  (i.e.,  log  removal  value)  of  the 
membrane  filtration  media.  The  removal 
efficiency  demonstrated  during 
challenge  testing  establishes  the 
maximimi  removal  credit  that  a 
membrane  filtration  process  is  eligible 
to  receive,  provided  this  value  is  less 
than  or  equcil  to  the  maximum  log 
removal  value  that  can  be  verified  by 
the  direct  integrity  test  (as  described  in 
the  following  subsection).  Challenge 
testing  is  a  product  specific  rather  than 
a  site  specific  requirement.  At  the 
discretion  of  the  State,  data  from 
challenge  studies  conducted  prior  to 
promulgation  of  this  regulation  may  be 
considered  in  lieu  of  additional  testing. 
However,  the  prior  testing  must  have 
been  conducted  in  a  manner  that 
demonstrates  a  removal  efficiency  for 
Cryptosporidium  commensurate  with 
the  treatment  credit  awarded  to  the 
process.  Guidance  for  conducting 
challenge  testing  to  meet  the 
requirements  of  the  rule  is  provided  in 
the  Membrane  Filtration  Guidance 
Manual  (USEPA  2003e).  Challenge 
testing  must  be  conducted  according  to 
the  following  criteria: 

•  Challenge  testing  must  be 
conducted  on  a  full-scale  membrane 
module  identical  in  material  and 
construction  to  the  membrane  modules 
proposed  for  use  in  full-scale  treatment 
facilities.  Alternatively,  challenge 
testing  may  be  conducted  on  a  smaller 
membrane  module,  identical  In  material 
and  similar  in  construction  to  the  full- 
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scale  module,  if  testing  meets  the  other 
requirements  listed  in  this  section. 

•  Challenge  testing  must  be 
conducted  using  Cryptosporidium 
oocysts  or  a  surrogate  that  has  been 
determined  to  be  removed  no  more 
efficiently  than  Cryptosporidium 
oocysts.  The  organism  or  siurogate  used 
during  challenge  testing  is  referred  to  as 
the  challenge  particulate.  The 
concentration  of  the  challenge 
particulate  must  be  determined  using  a 
method  capable  of  discretely 
quantifying  the  specific  challenge 
particulate  used  in  the  test.  Thus,  gross 
water  quality  measurements  such  as 
turbidity  or  conductivity  cannot  be 
used. 

•  The  maximum  allowable  feed  water 
concentration  used  during  a  challenge 
test  is  based  on  the  detection  limit  of  the 
challenge  particulate  in  the  filtrate,  and 
is  determined  according  to  the  following 
equation: 

Maximum  Feed  Concentration  =  3.16  x 
106  X  (Filtrate  Detection  Limit) 

This  will  allow  the  demonstration  of  up 
to  6.5  log  removal  during  challenge 
testing  if  the  challenge  particulate  is 
removed  to  the  detection  limit. 

•  Challenge  testing  must  be 
conducted  under  representative 
hydraulic  conditions  at  the  maximum 
design  flux  and  maximum  design 
system  recovery  as  specified  by  the 
manufacturer.  Flux  is  defined  as  the 
flow  per  unit  of  membrane  area. 
Recovery  is  defined  as  the  ratio  of 
filtrate  volume  produced  by  a 
membrane  to  feed  water  volume  applied 
to  a  membrane  over  the  course  of  an 
uninterrupted  operating  cycle.  An 
operating  cycle  is  bounded  by  two 
consecutive  backwash  or  cleaning 
events.  In  the  context  of  this  rule, 
recovery  does  not  consider  losses  that 
occur  due  to  the  use  of  filtrate  in 
backwashing  or  cleaning  operations. 

•  Removal  efficiency  of  a  membrane 
filtration  proems  is  determined  from  the 
results  of  the  challenge  test,  and 
expressed  in  terms  of  log  removal  values 
as  defined  by  the  following  equation: 
LRV  =  LOG,«(Cf)  -  LOG,o(Cp) 

where  LRV  =  log  removal  value 
demonstrated  during  challenge  testing; 
Cf  =  the  feed  concentration  used  during 
the  challenge  test;  and  Cp  =  the  filtrate 
concentration  observed  during  the 
challenge  test.  For  this  equation  to  be 
valid,  equivalent  units  must  be  used  for 
the  feed  and  filtrate  concentrations.  If 
the  challenge  particulate  is  not  detected 
in  the  filtrate,  then  the  term  Cp  is  set 
equal  to  the  detection  limit.  A  single 
LRV  is  calculated  for  each  membrane 
module  evaluated  during  the  test. 


•  The  removal  efficiency  of  a 
membrane  filtration  process 
demonstrated  during  challenge  testing  is 
expressed  as  a  log  removal  value 
(LRVc-Test).  If  fewer  than  twenty 
modules  are  tested,  then  LRVc-tcm  is 
assigned  a  value  equal  to  the  lowest  of 
the  representative  LRVs  among  the 
various  modules  tested.  If  twenty  or 
more  modules  are  tested,  then  LRVc-Tesi 
is  assigned  a  value  equal  to  the  10th 
percentile  of  the  representative  LRVs 
among  the  various  modules  tested.  The 
percentile  is  defined  by  [i/(n+l))  where 

i  is  the  rank  of  n  individual  data  points 
ordered  lowest  to  highest.  It  may  be 
necessary  to  calculate  the  10th 
percentile  using  linear  interpolation. 

•  A  quality  control  release  value 
(QCRV)  must  be  established  for  a  non- 
destructive performance  test  [e.g., 
bubble  point  test,  diffusive  airflow  test, 
pressure/ vacuum  decay  test)  that 
demonstrates  the  Cryptosporidium 
removal  capability  of  the  membrane 
module.  The  performance  test  must  be 
applied  to  each  production  membrane 
module  that  did  not  undergo  a  challenge 
test  in  order  to  verify  Cryptosporidium 
removal  capability.  Production 
membrane  modules  that  do  not  meet  the 
established  QCRV  are  not  eligible  for  the 
removal  credit  demonstrated  during 
challenge  testing. 

•  Any  significant  modification  to  the 
membrane  filtration  device  [e.g.,  change 
in  the  polymer  chemistry  of  the 
membrane)  requires  additional 
challenge  testing  to  demonstrate 
removal  efficiency  of  the  modified 
module  and  to  define  a  new  QCRV  for 
the  nondestructive  performance  test. 

Direct  Integrity  Testing 

In  order  to  receive  removal  credit  for 
Cryptosporidium,  the  removal  efficiency 
of  a  membrane  filtration  process  must 
be  routinely  verified  through  direct 
integrity  testing.  A  direct  integrity  test  is 
defined  as  a  physical  test  applied  to  a 
membrane  unit  in  order  to  identify  and 
isolate  integrity  breaches.  An  integrity' 
breach  is  defined  as  one  or  more  leaks 
that  could  result  in  contamination  of  the 
filtrate.  The  direct  integrity  test  method 
must  be  apphed  to  the  physical 
elements  of  the  entire  membrane  unit 
including  membranes,  seals,  potting 
material,  associated  valving  and  piping, 
and  all  other  components  which  under 
compromised  conditions  could  result  in 
contamination  of  the  filtrate. 

The  direct  integrity  tests  commonly 
used  at  the  time  of  this  proposal  include 
those  that  use  an  applied  pressure  or 
vacuum  (such  as  the  pressure  decay  test 
and  diffiisive  airflow  test),  and  those 
that  measure  the  rejection  of  a 
particulate  or  molecular  marker  (such  as 


spiked  particle  monitoring).  Today's 
proposal  does  not  stipidate  the  use  of  a 
particular  direct  integrity  test.  Instead, 
the  direct  integrity  test  must  meet 
performance  criteria  for  resolution, 
sensitivity,  and  frequency. 

Resolution  is  defined  as  the  smallest 
leak  that  contributes  to  the  response 
from  a  direct  integrity  test.  Any  direct 
integrity  test  applied  to  meet  the 
requirements  of  this  proposed  rule  must 
have  a  resolution  of  3  nm  or  less.  The 
manner  in  which  the  resolution 
criterion  is  met  will  depend  on  the  type 
of  direct  integrity  test  used.  For 
example,  a  pressure  decay  test  can  meet 
the  resolution  criterion  by  applying  a 
net  test  pressure  great  enough  to' 
overcome  the  bubble  point  of  a  3  \im 
hole.  A  direct  integrity  test  that  uses  a 
particulate  or  molecular  marker  can 
meet  the  resolution  criterion  by 
applying  a  marker  of  3  ^m  or  smaller. 

Sensitivity  is  defined  as  the  maximum 
log  removal  value  that  can  be  reliably 
verified  by  the  direct  integrity  test 
(LRVdit).  The  sensitivity  of  the  direct 
integrity  test  applied  to  meet  the 
requirements  of  this  proposed  rule  must 
be  equal  to  or  greater  than  the  removal 
credit  awarded  to  the  membrane 
filtration  process.  The  manner  in  which 
LRVdit  is  determined  will  depend  on 
the  type  of  direct  integrity  test  used. 
Direct  integrity  tests  that  use  an  applied 
pressure  or  vacuum  typically  measure 
the  rate  of  pressure/vacuum  decay  or 
the  flow  of  air  through  an  integrity 
breach.  The  response  from  this  type  of 
integrity  test  can  be  related  to  the  flow 
of  water  through  an  integrity  breach 
(Qbreach)  during  normal  operation,  using 
procedures  such  as  those  described  in 
the  Membrane  Filtration  Guidance 
Manual  (USEPA  2003e).  Once  Qi«ach 
has  been  determined,  a  simple  dilution 
model  is  used  to  calculate  LRVdit  for 
the  specific  integrity  test  application,  as 
shown  by  the  following  equation: 
LRVdit  =  LOG,o(Qp/(VCF  x  Qbrea^h)) 
where  LRVdit  =  maximum  log  removal 
value  that  can  be  verified  by  a  direct 
integrity  test;  Qp  =  total  design  filtrate 
flow  from  the  membrane  unit;  Qbreach  = 
flow  of  water  from  an  integrity  breach 
associated  with  the  smallest  integrity 
test  response  that  can  be  reliably 
measured;  and  VCF  =  volumetric 
concentration  factor. 

The  volumetric  concentration  factor  is 
the  ratio  of  the  suspended  solids 
concentration  on  the  high  pressure  side 
of  the  membrane  relative  to  the  feed 
water,  and  is  defined  by  the  following 
equation: 
VCF  =  CJCf 

where  Cm  is  the  concentration  of 
particulate  matter  on  the  high  pressure 
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side  of  the  membrane  that  remains  in 
suspension;  and  Cf  is  the  concentration 
of  suspended  particulate  matter  in  the 
feed  water.  Thi ;  magnitude  of  the 
concentration  actor  depends  on  the 
mode  of  systen  i  operation  and  typically 
ranges  from  1  1  o  20.  The  Membrane 
Filtration  Guic  ance  Manual  presents 
approaches  for  determining  the 
volumetric  cor  centration  factor  for 
different  opera  ting  modes  (USEPA 
2003e). 

Sensitivity  o "  direct  integrity  tests  that 
use  a  particula  e  or  molecular  marker  is 
determined  from  the  feed  and  filtrate 
concentrations  of  the  marker.  The 
LRVdit  for  this  type  of  direct  integrity 
test  is  calculatt  d  according  to  the 
following  equa  tion: 
LRVD.T  =  LOG,„(Cf)  -  LOG,o(Cp) 
where  LRVprT  =  maximum  log  removal 
value  that  can  )e  verified  by  a  direct 
integrity  test;  C  f  =  the  typical  feed 
concentration  (if  the  marker  used  in  the 
test;  and  Cp  =  t  le  filtrate  concentration 
of  the  marker  f  om  an  integral 
membrane  unil .  For  this  equation  to  be 
valid,  equivale  it  units  must  be  used  for 
the  feed  and  fil  trate  concentrations.  An 
ideal  particula  e  or  molecular  marker 
would  be  comj  letely  removed  by  an 
integral  membi  ane  unit. 

If  the  sensiti'  ity  of  the  direct  integrity 
test  is  such  tha  UIVdit  is  less  than 
LRVcTesi,  LRVi (IT  establishes  the 
maximum  rem  )val  credit  that  a 
membrane  filtr  ition  process  is  eligible 
to  receive.  Con  .^rsely,  if  LRVorr  for  a 
direct  integrity  test  is  greater  than 
LRVc-Tcsi,  LRV(  Test  establishes  the 
maximum  remi  )val  credit. 

A  control  lin  it  is  defined  as  an 
integrity  test  re  sponse  which,  if 
exceeded,  indii  :ates  a  potential  problem 
with  the  systen  i  and  triggers  a  response. 
Under  this  pro  )osal,  a  control  limit  for 
a  direct  integri  y  test  must  be 
established  tha :  is  indicative  of  an 
integral  membi  ane  unit  capable  of 
meeting  the  Cr  jitosporidium  removal 
credit  awarded  by  the  State.  If  the 
control  limit  fo  r  the  direct  integrity  test 
is  exceeded,  th  ;  membrane  unit  must  be 
taken  off-line  f(  »r  diagnostic  testing  and 
repair.  The  mei  nbrane  unit  could  only 
be  returned  to  !  ervice  after  the  repair 
has  been  comp  eted  and  confirmed 
through  the  ap  )lication  of  a  direct 
integrity  test. 

The  frequent  y  of  direct  integrity 
testing  specific  >  how  often  the  test  is 
performed  ovei  an  established  time 
interval.  Most  <  irect  integrity  tests 
available  at  the  time  of  this  proposal  are 
applied  period  cally  and  must  be 
conducted  on  6  ach  membrane  unit  at  a 
frequency  of  nc  t  less  than  once  every  24 
hours  while  th(  i  unit  is  in  operation.  If 


continuous  direct  integrity  test  methods 
become  available  that  also  meet  the 
sensitivity  and  resolution  criteria 
described  earlier,  they  may  be  used  in 
lieu  of  periodic  testing. 

EPA  is  proposing  that  at  a  minimum, 
a  monthly  report  must  be  submitted  to 
the  State  sununarizing  all  direct 
integrity  test  results  above  the  control 
limit  associated  with  the 
Cryptosporidium  removal  credit 
awarded  to  the  process  and  the 
corrective  action  that  was  taken  in  each 
case. 

Continuous  Indirect  Integrity 
Monitoring 

The  majority  of  currently  available 
direct  integrity  test  methods  are  applied 
periodically  since  the  membrane  unit 
must  be  taken  out  of  service  to  conduct 
the  test.  In  order  to  provide  some 
measure  of  process  performance 
between  direct  integrity  testing  events, 
continuous  indirect  integrity  monitoring 
is  required.  Indirect  integrity  monitoring 
is  defined  as  monitoring  some  aspect  of 
filtrate  water  quality  that  is  indicative  of 
the  removal  of  particulate  matter.  If  a 
continuous  direct  intejgrity  test  is 
implemented  that  meets  the  resolution 
and  sensitivity  criteria  described 
previously,  continuous  indirect  integrity 
monitoring  is  not  required.  Continuous 
indirect  integrity  monitoring  must  be 
conducted  according  to  the  following 
criteria: 

•  Unless  the  State  approves  an 
alternative  parameter,  continuous 
indirect  integrity  monitoring  must 
include  continuous  filtrate  turbidity 
monitoring. 

•  Continuous  monitoring  is  defined 
as  monitoring  conducted  at  a  frequency 
of  no  less  than  once  every  15  minutes. 

•  Continuous  monitoring  must  be 
separately  conducted  on  each 
membrane  unit. 

•  If  indirect  integrity  monitoring 
includes  turbidity  and  if  the  filtrate 
turbidity  readings  are  above  0.15  NTU 
for  a  period  greater  than  15  minutes  (i.e., 
two  consecutive  15-minute  readings 
above  0.15  NTU),  direct  integrity  testing 
must  be  performed  on  the  associated 
membrane  "units. 

•  If  indirect  integrity  monitoring 
includes  a  State-approved  alternative 
parameter  and  if  the  alternative 
parameter  exceeds  a  State-approved 
control  limit  for  a  period  greater  than  15 
minutes,  direct  integrity  testing  must  be 
performed  on  the  associated  membrane 
units. 

•  EPA  is  proposing  that  at  a 
minimum,  a  monthly  report  must  be 
submitted  to  the  primacy  agency 
summarizing  all  indirect  integrity 
monitoring  results  triggering  direct 


integrity  testing  and  the  corrective 
action  that  was  taken  in  each  case. 

b.  How  was  this  proposal  developed? 
The  Stage  2  M-DBP  Agreement  in 
Principle  recommends  that  EPA  develop 
criteria  to  award  Cryptosporidium 
removal  credit  to  membrane  filtration 
processes.  Today's  proposal  and  the 
supporting  guidance  are  consistent  with 
the  Agreement. 

A  number  of  studies  have  been 
conducted  which  have  demonstrated 
the  ability  of  membrane  filtration 
processes  to  remove  pathogens, 
including  Cryptosporidium,  to  below 
detection  levels.  A  literature  review 
summarizing  the  results  of  several 
comprehensive  studies  was  conducted 
by  EPA  and  is  presented  in  Low- 
Pressiu-e  Membrane  Filtration  for 
Pathogen  Removal:  Application, 
Implementation,  and  Regulatory  Issues 
(USEPA  2001h).  Many  of  these  studies 
used  Cryptosporidium  seeding  to 
demonstrate  removal  efficiencies  as 
high  as  7  log.  The  collective  results  from 
these  studies  demonstrate  that  an 
integral  membrane  module,  i.e.,  a 
membrane  module  without  any  leaks  or 
defects,  with  an  exclusion  characteristic 
smaller  than  Cryptosporidium,  is 
capable  of  removing  this  pathogen  to 
below  detection  in  the  filtrate, 
independent  of  the  feed  concentration. 

Some  filtration  devices  have  used 
membrane  media  in  a  cartridge  filter 
configuration;  however,  few  data  are 
available  documenting  their  ability  to 
meet  the  requirements  for  membrane 
filtration  described  in  section  IV.C.ll.a 
of  this  preamble.  However,  in  one  study 
reported  by  Dwyer  et  al.  (2001),  a 
membrane  cartridge  filter  demonstrated 
Cryptosporidium  removal  efficiencies  in 
excess  of  6  log.  This  study  illustrates  the 
potentially  high  removal  capabilities  of 
membrane  filtration  media  configiu-ed 
into  a  cartridge  filtration  device,  thus 
providing  a  basis  for  awarding  removal 
credits  to  these  devices  under  the 
membrane  filtration  provision  of  the 
rule,  assuming  that  the  device  meets  the 
definition  of  a  membrane  filtration 
process  as  well  as  the  direct  integrity 
test  requirements. 

Today's  proposal  requires  challenge 
testing  of  membrane  filtration  processes 
used  to  remove  Cryptosporidium.  As 
noted  in  section  III.D,  EPA  believes  this 
is  necessary  due  to  the  proprieteiry 
nature  of  these  systems  and  the  lack  of 
any  uniform  criteria  for  establishing  the 
exclusion  characteristic  of  a  membrane. 
Challenge  testing  addresses  the  lack  of 
a  standard  approach  for  characterizing 
membranes  by  requiring  direct 
verification  of  removal  efficiency.  The 
proposed  challenge  testing  is  product- 
specific  and  not  site-specific  since  the 
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intent  of  this  testing  is  to  demonstrate 
the  removal  capabilities  of  the 
membrane  product  rather  than  evaluate 
the  feasibility  of  implementing 
membrEme  treatment  at  a  specific  plant. 

Testing  can  be  conducted  using  a  full- 
scale  module  or  a  smaller  module  if  the 
results  from  the  small-scale  module  test 
can  be  related  to  full-scale  module 
performance.  Most  challenge  studies 
presented  in  the  literature  have  used 
full-scale  modules,  which  provide 
results  that  can  be  directly  related  to 
full-scale  performance.  However,  use  of 
smaller  modules  is  considered  feasible 
in  the  evaluation  of  removal  efficiency, 
and  a  protocol  for  challenge  testing 
using  small-scale  modules  has  been 
proposed  (NSF,  2002a).  Since  the 
removal  efficiency  of  an  integral 
membrane  is  a  direct  function  of  the  _ 
membrane  material,  it  may  be  possible 
to  use  a  small-scale  module  containing 
the  same  membrane  fibers  or  sheets 
used  in  full-scale  modules  for  this 
evaluation.  However,  it  will  be 
necessary  to  relate  the  results  of  the 
small-scale  module  test  to  the 
nondestructive  performance  test  quality 
control  release  value  that  will  be  used 
to  validate  full-scale  production 
modules. 

Challenge  testing  with  either 
Cryptosporidium  oocysts  or  a  surrogate 
is  permitted.  Challenge  testing  with 
Cryptosporidium  clearly  provides  direct 
verification  of  removal  efficiency  for 
this  pathogen:  however,  several  studies 
have  demonstrated  that  surrogates  can 
provide  an  accurate  or  conservative 
measure  of  Cryptosporidium  removal 
efficiency.  Since  removal  of  particulate 
matter  larger  than  1  nm  by  a  membrane 
filtration  process  occurs  primarily  via  a 
size  exclusion  mechanism,  the  shape 
and  size  distribution  of  the  siurogate 
must  be  selected  such  that  the  surrogate 
is  not  removed  to  a  greater  extent  than 
the  target  organism.  Surrogates  that  have 
been  successfully  used  in  challenge 
studies  include  polystyrene 
microspheres  and  bacterial  endospores. 
The  bacterial  endospore.  Bacillus 
subtilis,  has  been  used  as  a  siurogate  for 
Cryptosporidium  oocysts  during 
challenge  studies  evaluating  pathogen 
removal  by  physical  treatment 
processes,  including  membrane 
filtration  (Rice  et  al.  1996,  Fox  et  al. 
1998,  Trimboli  et  al.  1999,  Owen  et  al, 
1999).  Studies  evaluating  cartridge 
filters  have  demonstrated  that 
polystyrene  microspheres  can  provide 
an  accurate  or  conservative  measure  of 
removal  efficiency  (Long,  1983,  Li  et  al. 
1997).  Furthermore,  the  National 
Sanitation  Foundation  (NSF) 
Environmental  Technology  Verification 
(ETV)  protocol  for  verification  testing 


for  physical  removal  of  microbiological 
and  particulate  contaminants  specifies 
the  use  of  polymeric  microspheres  of  a 
known  size  distribution  (NSF  2D02b). 
Guidance  on  selection  of  an  appropriate 
surrogate  for  establishing  a  removal 
efficiency  for  Cryptosporidium  during 
challenge  testing  is  presented  in  the 
Membrane  Filtration  Guidance  Manual 
(USEPA  2003e). 

The  design  of  the  proposed  challenge 
studies  is  similar  to  the  design  of  the 
seeding  studies  described  in  the 
literature  cited  earlier.  Seeding  studies 
are  used  to  challenge  the  membrane 
module  with  pathogen  levels  orders  of 
magnitude  higher  than  those 
encountered  in  natural  waters. 
However,  elevated  feed  concentrations 
can  lead  to  artificially  high  estimates  of 
removal  efficiency.  To  address  this 
issue,  the  feed  concentration  applied  to 
the  membrane  diuing  challenge  studies 
is  capped  at  a  level  that  will  allow  the 
demonstration  of  up  to  6.5  log  removal 
efficiency  if  the  challenge  particulate  is 
removed  to  the  detection  level. 

Because  challenge  testing  with 
Cryptosporidium  or  a  surrogate  is  not 
conducted  on  every  membrane  module, 
it  is  necessary  to  establish  criteria  for  a 
non-destructive  performance  test  that 
can  be  applied  to  all  production 
membrane  modules.  Results  from  a  non- 
destructive test,  such  as  a  bubble  point 
test,  that  are  correlated  with  the  results 
of  challenge  testing  can  be  used  to 
establish  a  quality  control  release  value 
(QCRV)  that  is  indicative  of  the  ability 
of  a  membrane  filtration  process  to 
remove  Cryptosporidium.  The  non- 
destructive test  and  QCRV  can  be  used 
to  verify  the  Cryptosporidium  removal 
capability  of  modules  that  are  not 
challenge  tested.  Most  membrane 
manufactiuers  have  already  adapted 
some  form  of  non-destructive  testing  for 
product  quality  control  piu-poses  and 
have  established  a  quality  control 
release  value  that  is  indicative  of  an 
acceptable  product.  It  may  be  possible 
to  apply  these  existing  practices  for  the 
purpose  of  verifying  the  capability  of  a 
membrane  filtration  process  to  remove 
Cryptosporidium. 

Challenge  testing  provides  a  means  of 
demonstrating  the  removal  efficiency  of 
an  integral  membrane  module;  however, 
defects  or  leaks  in  the  membrane  or 
other  system  components  can  result  in 
contamination  of  the  filtrate  unless  they 
are  identified,  isolated  and  repaired.  In 
order  to  verify  continued  performance 
of  a  membrane  system,  today's  proposal 
requires  direct  integrity  testing  of 
membrane  filtration  processes  used  to 
meet  Cryptosporidium  treatment 
requirements.  Direct  integrify  testing  is 
required  because  it  is  a  test  applied  to 


the  physical  membrane  module  and, 
thus,  a  direct  evaluation  of  integrity. 
Furthermore,  direct  integrity  methods 
are  the  most  sensitive  integrity 
monitoring  methods  commonly  used  at 
the  time  of  this  proposal  (Adham  et  al. 
1995). 

The  most  common  direct  integrity 
tests  apply  a  pressure  or  a  vacuum  to 
one  side  of  a  fully  wetted  membrane 
and  monitor  either  the  pressure  decay  or 
the  volume  of  displaced  fluid  over  time. 
However,  the  proprietary  nature  of  these 
systems  makes  it  impractical  to  define  a 
single  direct  integrity  test  methodology 
that  is  applicable  to  all  existing  and 
future  membrane  products.  Therefore, 
performance  criteria  have  been 
established  for  any  direct  integrify  test 
methodology  used  to  verify  the  removal 
efficiency  of  a  membrane  system.  These 
performance  criteria  are  resolution, 
sensitivify,  and  frequency. 

As  stated  previously,  the  resolution  of 
an  integrity  test  refers  to  the  smallest 
leak  that  contributes  to  the  response 
from  an  integrity  test.  For  example,  in 
a  pressure  decay  integrify  test, 
resolution  is  the  smallest  leak  that 
contributes  to  pressure  loss  during  the 
test.  Today's  proposal  specifies  a 
resolution  of  3  ^m  or  less,  which  is 
based  on  the  size  of  Cryptosporidium 
oocysts.  This  requirement  ensures  that  a 
leak  that  could  pass  a  Cryptosporidium 
oocyst  would  contribute  to  the  response 
from  an  integrity  test. 

The  sensitivity  of  an  integrity  test 
refers  to  the  maximum  log  removal  that 
can  be  reliably  verified  by  the  test. 
Again  using  the  pressure  decay  integrity 
test  as  an  example,  the  method 
sensitivify  is  a  function  of  the  smallest 
pressure  loss  that  can  be  detected  over 
a  membrane  unit.  Today's  proposal 
limits  the  log  removal  credit  that  a 
membrane  filtration  process  is  eligible 
to  receive  to  the  maximum  log  removal 
value  that  can  be  verified  by  a  direct 
integrity  test. 

In  order  to  serve  as  a  useful  process 
monitoring  tool  for  assuring  system 
integrity,  it  is  necessary  to  establish  a 
site-specific  control  limit  for  the 
integrity  test  that  corresponds  to  the  log 
removal  awarded  to  the  process.  A 
general  approach  for  establishing  this 
control  limit  for  some  integrity  test 
methods  is  presented  in  guidance; 
however,  the  utility  will  need  to  work 
with  the  membrane  manufactiuer  and 
State  to  establish  a  site-specific  control 
limit  appropriate  for  the  integrity  test 
used  and  level  of  credit  awarded. 
Excuirsions  above  this  limit  indicate  a 
potential  integrity  breach  and  would 
trigger  removal  of  the  suspect  unit  from 
service  followed  by  diagnostic  testing 
and  subsequent  repair,  as  necessary. 
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Most  direc  t  integrity  tests  available  at 
the  time  of  tl  is  proposal  must  be 
applied  perit  dically  since  it  is 
necessaiy  to  ake  the  membrane  unit  out 
of  service  to  :onduct  the  test.  Today's 
proposal  esta  slishes  the  minimum 
.    frequency  foi  performing  a  direct 
integrity  test  it  once  per  24  hours. 
Currently,  th  sre  is  no  standard 
frequency  foi  direct  integrity  testing  that 
has  been  ado  )ted  by  all  States  and 
membrane  tr(  atment  facilities.  In  a 
recent  survey ,  the  required  frequency  of 
integrity  tesU  ng  was  found  to  vary  from 
once  every  fo  jr  hours  to  once  per  week; 
however,  the  most  common  frequency 
for  conductin  ^  a  direct  integrity  test  was 
once  every  2-!  hours  (USEPA  2boih). 
Specifically,    0  out  of  14  States  that 
require  perio(  ic  direct  integrity  testing 
specify  a  freq  lency  of  once  every  24 
hours.  Furthe  rmore,  many  membrane 
manufacturer ;  of  systems  with 
automated  ini  egrity  test  systems  set  up 
the  membran( '  units  to  automatically 
perform  a  din  ct  integrity  test  once  per 
24  hours.  EP/  has  concluded  that  the  24 
hour  direct  in  egrity  test  frequency 
ensures  that  r  smoval  efficiency  is 
verified  on  a  i  Dutine  basis  without 
resulting  in  e;  cessive  system  downtime. 

Since  most  lirect  integrity  tests  are 
applied  perio(  ically,  it  is  necessary  to 
implement  so:  ne  level  of  continuous 
monitoring  to  assess  process 
performance  1  etween  direct  integrity 
test  events.  In  the  absence  of  a 
continuous  di  ect  integrity  test, 
continuous  in  lirect  integrity  monitoring 
is  required.  A  though  it  has  been  shown 
that  common!  ■  used  indirect  integrity 
monitoring  m<  thods  lack  the  sensitivity 
to  detect  smal  integrity  breaches  that 
are  of  concern  (Adham  et  al.  1995),  they 
can  detect  lar^  b  breaches  and  provide 
some  assurant  b  that  a  major  failure  has 
not  occurred  h  etween  direct  integrity 
test  events.  Tu  rbidity  monitoring  is 
proposed  as  th  b  method  of  indirect 
integrity  moni  oring  unless  the  State 
approves  an  al  ernate  approach. 
Available  data  indicate  that  an  integral 
membrane  filti  ation  process  can 
consistently  pr  oduce  water  with  a 
turbidity  le^s  t  lan  0.10  NTU,  regardless 
of  the  feedwat(  r  quality.  Consequently, 
EPA  is  proposi  ng  that  exceedance  of  a 
filtrate  turbidit  y  value  of  0.15  NTU 
triggers  direct  ntegrity  testing  to  verify 
and  isolate  the  integrity  breach. 

c.  Request  fc  r  comment.  EPA  requests 
comment  on  tli  e  following  issues: 
•  EPA  is  pre  posing  to  include 
membrane  cart  ridge  filters  that  can  be 
direct  integrity  tested  under  the 
definition  of  a  nembrane  filtration 
process  since  c  ae  of  the  key  differences 
between  memb  rane  filtration  processes 
and  bag  and  ca  Iridge  filters,  within  the 


context  of  this  regidation,  is  the 
applicability  of  direct  integrity  test 
methods  to  the  filtration  process.  EPA 
requests  comment  on  the  inclusion  of 
membrane  cartridge  filters  that  can  be 
direct  integrity  tested  under  the 
definition  of  a  membrane  filtration 
process  in  this  rule. 

•  The  applicability  of  the  proposed 
Cryptosporidium  removal  credits  and 
performance  criteria  to  Giardia  lamblia. 

•  Appropriate  surrogates,  or  the 
characteristics  of  appropriate  surrogates, 
for  use  in  challenge  testing.  EPA 
requests  data  or  information 
demonstrating  the  correlation  between 
removal  of  a  proposed  surrogate  and 
removal  of  Cryptosporidium  oocysts. 

•  The  use  of  a  non-destructive 
performance  test  and  associated  quality 
control  release  values  for  demonstrating 
the  Cryptosporidium  removal  capability 
of  membrane  modules  that  are  not 
directly  challenge  tested. 

•  The  appropriateness  of  the 
minimum  direct  integrity  test  frequency 
of  once  per  24  hours. 

•  The  proposed  minimum  reporting 
frequency  for  direct  integrity  testing 
results  above  the  control  limit  and 
indirect  integrity  monitoring  results  that 
trigger  direct  integrity  monitoring. 

12.  Bag  and  Cartridge  Filtration 

a.  What  is  EPA  proposing  today?  EPA 
is  proposing  criteria  for  awarding 
Cryptosporidium  removal  credit  of  1  log 
for  bag  filtration  processes  and  2  log  for 
cartridge  filtration  processes.  To  receive 
removal  credit  the  process  must:  (1) 
Meet  the  basic  definition  of  a  bag  or 
cartridge  filter  and  (2)  have  removal 
efficiency  established  through  challenge 
testing. 

Definition  of  a  Bag  or  Cartridge  Filter 

For  the  purpose  of  this  rule,  bag  and 
cartridge  filters  are  defined  as  pressure 
driven  separation  processes  that  remove 
particulate  matter  larger  than  1  urn 
using  an  engineered  porous  filtration 
media  through  either  surface  or  depth 
filtration. 

The  distinction  between  bag  filters 
and  cartridge  filters  is  based  on  the  type 
of  filtration  media  used  and  the  manner 
in  which  the  devices  are  constructed. 
Bag  filters  are  typically  constructed  of  a 
non-rigid,  fabric  filtration  media  housed 
in  a  pressure  vessel  in  which  the 
direction  of  flow  is  from  the  inside  of 
the  bag  to  outside.  Cartridge  filters  are 
typically  constructed  as  rigid  or  semi- 
rigid, self-supporting  filter  elements 
housed  in  pressure  vessels  in  which 
flow  is  from  the  outside  of  the  cartridge 
to  the  inside. 

Although  all  filters  classified  as 
cartridge  filters  share  similarities  with 


respect  to  their  construction,  there  are 
significant  differences  among  the 
various  commercial  cartridge  filtration 
devices.  From  a  public  health 
perspective,  an  important  distinction 
among  these  filters  is  the  ability  to 
directly  test  the  integrity  of  the  filtration 
system  in  order  to  verify  that  there  are 
no  leaks  that  could  result  in 
contamination  of  the  filtrate.  Any 
membrane  cartridge  filtration  device 
that  can  be  direct  integrity  tested 
according  to  the  criteria  specified  in 
section  IV.C.ll.a  is  eligible  for  removal 
credit  as  a  membrane,  subject  to  the 
criteria  specified  in  that  section.  Section 
IV.C.12  applies  to  all  bag  filters,  as  well 
as  to  cartridge  filters  which  cannot  be 
direct  integrity  tested. 

Challenge  Testing 

In  order  to  receive  1  log  removal 
credit,  a  bag  filter  must  have  a 
demonstrated  removal  efficiency  of  2 
log  or  greater  for  Cryptosporidium. 
Similarly,  to  receive  2  log  removal 
credit,  a  cartridge  filter  must  have  a 
demonstrated  removal  efficiency  of  3 
log  or  greater  for  Cryptosporidium.  The 
1  log  factor  of  safety  is  applied  to  the 
removal  credit  awarded  to  these 
filtration  devices  based  on  two  primary 
considerations.  First,  the  removal 
efficiency  of  some  bag  and  cartridge 
filters  has  been  observed  to  vary  by 
more  than  1  log  over  the  course  of 
operation  (Li  et  al.  1997,  NSF  2001a, 
NSF  2001b).  Second,  bag  and  cartridge 
filters  are  not  routinely  direct  integrity 
tested  during  operation  in  the  field; 
hence,  there  is  no  means  of  verifying  the 
removal  efficiency  of  filtration  units 
during  routine  use.  Based  on  these 
considerations,  a  conservative  approach 
to  awarding  removal  credit  based  on 
challenge  test  results  is  warranted. 

Removal  efficiency  must  be 
demonstrated  through  a  challenge  test 
conducted  on  the  bag  or  cartridge  filter 
proposed  for  use  in  full-scale  drinking 
water  treatment  facilities  for  removal  of 
Cryptosporidium.  Challenge  testing  is 
required  for  specific  products  and  is  not 
intended  to  be  site  specific.  At  the  ' 

discretion  of  the  State,  data  from 
challenge  studies  conducted  prior  to 
promulgation  of  this  regulation  may  be 
considered  in  lieu  of  additional  testing. 
However,  the  prior  testing  must  have 
been  conducted  in  a  manner  that 
demonstrates  a  removal  efficiency  for 
Cryptosporidium  commensurate  with 
the  treatment  credit  awarded  to  the 
process.  Guidance  on  conducting 
challenge  studies  to  demonstrate  the 
Cryptosporidium  removal  efficiency  of 
filtration  units  is  presented  in  the 
Membrane  Filtration  Guidance  Manual 
(USEPA  2003e).  Challenge  testing  must 
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be  conducted  according  to  the  following 
criteria: 

•  Challenge  testing  must  be 
conducted  on  a  full-scale  filter  element 
identical  in  material  and  construction  to 
the  filter  elements  proposed  for  use  in 
full-scale  treatment  facilities. 

•  Challenge  testing  must  be 
conducted  using  Cryptosporidium 
oocysts  or  a  surrogate  which  is  removed 
no  more  efficiently  than 
Cryptosporidium  oocysts.  The  organism 
or  surrogate  used  during  challenge 
testing  is  referred  to  as  the  challenge 
particulate.  The  concentration  of  the 
challenge  particulate  must  be 
determined  using  a  method  capable  of 
discretely  quantifying  the  specific 
organism  or  surrogate  used  in  the  test, 
I.e.,  gross  water  quality  measurements 
such  as  turbidity  cannot  be  used. 

•  The  meiximum  allowable  feed  water 
concentration  used  during  a  challenge 
test  is  based  on  the  detection  limit  of  the 
challenge  particulate  in  the  filtrate  and 
calculated  using  one  of  the  following 
equations. 

For  bag  filters: 
Maximum  Feed  Concentration  =  3.16  x 
103  X  (Filtrate  Detection  Limit) 

For  cartridge  filters: 
Maximiun  Feed  Concentration  =  3.16  x 
10^  X  (Filtrate  Detection  Limit) 

This  will  allow  the  demonstration  of 
up  to  3.5  log  removal  for  bag  filters  and 
4.5  log  removal  for  cartridge  filters 
during  challenge  testing  if  the  challenge 
particulate  is  removed  to  the  detection 
limit. 

•  Challenge  testing  must  be 
conducted  at  the  maximiun  design  flow 
rate  specified  by  the  manufacturer. 


•  Each  filter  must  be  tested  for  a 
duration  sufficient  to  reach  100%  of  the 
terminal  pressxu^  drop,  a  parameter 
specified  by  the  manufacturer  which 
establishes  the  end  of  the  useful  life  of 
the  filter.  In  order  to  achieve  terminal 
pressure  drop  during  the  test,  it  will  be 
necessary  to  add  particulate  matter  to 
the  test  solution,  such  as  fine  carbon  test 
dust  or  bentonite  clay  particles. 

•  Each  filter  must  be  challenged  with 
the  challenge  particulate  diuing  three 
periods  over  the  filtration  cycle:  within 
2  hours  of  start-up  after  a  new  bag  or 
cartridge  filter  has  been  installed,  when 
the  pressiu^  drop  is  between  45  and 
55%  of  the  terminal  pressiu-e  drop,  and 
at  the  end  of  the  run  after  the  pressure 
drop  has  reached  100%  of  the  terminal 
pressiu«  drop. 

•  Removal  efficiency  of  a  bag  or 
cartridge  filtration  process  is 
determined  from  the  results  of  the 
challenge  test,  and  expressed  in  terms  of 
log  removal  values  as  defined  by  the 
following  equation: 

LRV  =  LOG,o{Cf)  -  LOG,o(Cp) 
where  LRV  =  log  removal  value 
demonstrated  diuing  challenge  testing; 
Cf  =  the  feed  concentration  used  during 
the  challenge  test;  and  Cp  =  the  filtrate 
concentration  observed  during  the 
challenge  test.  For  this  equation  to  be 
valid,  equivalent  units  must  be  used  for 
the  feed  and  filtrate  concentrations.  If 
the  challenge  particulate  is  not  detected 
in  the  filtrate,  then  the  term  Cp  is  set 
equal  to  the  detection  limit.  An  LRV  is 
calculated  for  each  filter  evaluated 
during  the  test. 

•  In  order  to  receive  treatment  credit 
for  Cryptosporidium  under  this 


proposed  rule,  challenge  testing  must 
demonstrate  a  removal  efficiency  of  2 
log  or  greater  for  bag  filtration  and  3  log 
or  greater  for  cartridge  filtration.  If  fewer 
than  twenty  filters  are  tested,  then 
removal  efficiency  of  the  process  is  set 
equal  to  the  lowest  of  the  representative 
LRVs  among  the  various  filters  tested.  If 
twenty  or  more  filters  are  tested,  then 
removal  efficiency  of  the  process  is  set 
equal  to  the  lOth  percentile  of  the 
representative  LRVs  among  the  various 
filters  tested.  The  percentile  is  defined 
by  [i/(n+l)l  where  i  is  the  rank  of  n 
individual  data  points  ordered  lowest  to 
highest.  It  may  be  necessary  to  calculate 
the  10th  percentile  using  linear 
interpolation. 

•  Any  significant  modification  to  the 
filtration  unit  (e.g.,  changes  to  the 
filtration  media,  changes  to  the 
configuration  of  the  filtration  media, 
significant  modifications  to  the  sealing 
system)  would  require  additional 
challenge  testing  to  demonstrate 
removal  efficiency  of  the  modified  unit. 

b.  How  was  this  proposal  developed? 
The  Stage  2  M-DBP  Agreement  in 
Principle  recommended  that  EPA 
develop  criteria  for  awarding 
Cryptosporidium  removal  credits  of  1 
log  for  bag  filters  and  2  log  for  cartridge 
filters.  Today's  proposal  is  consistent 
with  the  Agreement. 

A  limited  amount  of  published  data 
are  available  regarding  the  removal 
efficiency  of  bag  and  cartridge  fillers 
with  respect  to  Cryptosporidium  oocysts 
or  suitable  surrogates.  "The  relevant 
studies  identified  in  the  literature  are 
summarized  in  Table  IV-18. 


Table  IV-18.— Results  From  Studies  of  Cryptosporidium  or  Surrogate  Removal  by  Bag  and  Cartridge 

Filters 


Process 

Bag  and  cartridge  filtration  In  se- 
ries. 

Cartridge  filtration  

Cartridge  filtration  

Cartridge  filtration  

Cartridge  filtration  

Cartridge  filtration  

Cartridge  filtration  

Prefilter  and  bag  filter  in  series 

Bag  filtration 

Bag  filtration 

Bag  filtration 


Log  removal 

1.1  to  2.1   

3.5  (average)  :... 

3.3  (average) 

1.1  to  3.3  

0.5  to  3.6 

2.3  to  2.8  

2.7  to  3.7  

1.9  to  3.2  

-3.0 '.. 

0.5  to  3.6  

0.5  to  2.0  


Organism/surrogate 

3  to  6  |im  spheres  

Cryptosporidium  ..-. 

Cryptosporidium 

Cryptosporidium .i.... 

5.7  urn  spheres 

Cryptosporidium 

Cryptosporidium 

3.7  Jim  spheres j. 

Cryptosporidium 

Cryptosporidium 

4.5  urn  spheres  . 


Reference 


NSF  2001a. 

Enriquez  et  al.  1999. 
Roessler,  1998. 
Schaubetal.  1993. 
Long,  1983. 
Ciardelli,  1996a. 
CiardeHi,  1996b. 
NSF  2001b. 

Comwell  and  LeCtievallier, 
Uetal.  1997. 
Goodrich  et  al.  1995. 


2002. 


These  data  demonstrate  highly 
variable  removal  performance  for  these 
processes,  ranging  from  0.5  log  to  3.6  log 
for  both  bag  and  cartridge  filtration. 
Results  of  these  studies  also  show  no 
correlation  between  the  pore  size  rating 
established  by  the  manufecturer  and  the 


removal  efficiency  of  a  filtration  device. 
In  a  study  evaluating  two  cartridge 
filters,  both  with  a  pore  size  rating  of  3 
^m,  a  2  log  difierence  in 
Cryptosporidium  oocyst  removal  was 
observed  between  the  two  filters 
(Schaub  et  al.  1993).  Another  study 


evaluated  seventeen  cartridge  filters 
with  a  range  of  pore  size  ratings  from  1 
^m  to  10  ^m  and  found  no  correlation 
with  removal  efficiency  (Long,  1983).  Li 
et  al.  (1997)  evaluated  three  bag  filters 
with  similar  pore  size  ratings  and 
observed  a  3  log  difference  in 
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Cryptosporidium  oocyst  removal  among 
them.  These  results  indicate  that  bag 
and  cartridga  filters  may  be  capable  of 
achieving  removal  of  oocysts  in  excess 
of  3  log;  howjever,  performance  can  vary 
significantly  among  products  and  there 
appears  to  ba  no  correlation  between 
pore  size  rating  and  removal  efficiency. 

Based  on  available  data,  specific 
design  criterip  that  correlate  to  removal 
efficiency  ca^ot  be  derived  for  bag  and 
cartridge  filte  rs.  Furthermore,  the 
removal  effic  ency  of  these  proprietary 
devices  can  h  e  impacted  by  product 
variability,  ir  creasing  pressure  drop 
over  the  filtra  tion  cycle,  flow  rate,  and 
other  operatii  ig  conditions.  The  data  in 
Table  IV-18  ii/ere  generated  fi-om 
studies  perfoi  med  under  a  variety  of 
operating  conditions,  many  of  which 
could  not  be  ( :onsidered  conservative  {or 
worst-case)  o]  )eration.  These 
consideration  s  lead  to  the  proposed 
challenge  test  ing  requirements  which 
are  intended  I  o  establish  a  product- 
specific  remo  ral  efficiency. 

The  propos  sd  challenge  testing  is 
product-speci  Re  and  not  site-specific 
since  the  intent  of  this  testing  is  to 
demonstrate  t  le  removal  capabilities  of 
the  filtration  <  evice  rather  than  evaluate 
the  feasibility  of  implementing  the 
technology  at  a  specific  plant.  Challenge 
testing  must  h  b  conducted  using  full- 
scale  filter  ele  nents  in  order  to  evaluate 
the  performan  ce  of  the  entire  unit, 
including  the  titration  media,  seals, 
filter  housing  ind  other  components 
integral  to  the  filtration  system.  This 
will  improve  I  he  applicability  of 
challenge  test  results  to  full-scale 
performance.  Multiple  filters  of  the 
same  type  can! be  tested  to  provide  a 
better  statistical  basis  for  estimating 
removal  efficiency. 

Either  Cryptosporidium  oocysts  or  a 
suitable  surrogate  could  be  used  as  the 
Icidate  during  the  test, 
ig  with  Cryptosporidium 
verification  of  removal 
ever,  some  studies  have 
hat  surrogates,  such  as 
polystyrene  microspheres,  can  provide 
an  acciu-ate  or  conservative  measure  of 
removal  efficidncy  (Long  1983.  Li  et  al. 
1997).  Furtherino're.  the  National 
Sanitation  Foi^dation  (NSF) 

Technology  Verification 
for  verification  testing 


challenge  p 
Challenge  tes 
provides  di 
efficiency;  ho 
demonstrated 


Environmenta 
(ETV)  protoco 

for  physical  removal  of  microbiological 
and  particulatf  contaminants  specifies 
the  use  of  poly  meric  microspheres  of  a 
known  size  dis  tribution  (NSF  2002b). 
Guidance  on  selection  of  an  appropriate 
surrogate  for  e;  tablishing  a  removal 
efficiency  for  (  ryptosporidium  during 
challenge  testii  ig  is  presented  in  the 
Membrane  Filtration  Guidance  Manual 
(USEPA  2003e 


In  order  to  demonstrate  a  removal 
efficiency  of  at  least  2  or  3  log  for  bag 
or  cartridge  filters,  respectively,  it  will 
likely  be  necessary  to  seed  the  challenge 
particulate  into  the  test  solution.  A 
criticism  of  published  studies  that  use 
this  approach  is  that  the  seeded  levels 
are  orders  of  magnitude  higher  than 
those  encoimtered  in  natural  waters  and 
this  could  potentially  lead  to  artificially 
high  estimates  of  removal  efficiency.  To 
address  this  issue,  the  feed 
concentration  applied  to  the  filter 
during  challenge  studies  is  capped  at  a 
level  that  will  allow  the  demonstration 
of  a  removal  efficiency  up  to  4.5  log  for 
cartridge  filters  and  3.5  log  for  bag  filters 
if  the  challenge  particulate  is  removed 
to  the  detection  level. 

The  removal  efficiency  of  some  bag 
and  cartridge  filtration  devices  has  been 
shown  to  decrease  over  the  course  of  a 
filtration  cycle  due  to  the  accumulation 
of  solids  and  resulting  increase  in 
pressure  drop.  As  an  example,  Li  et  al. 
(1997)  observed  that  the  removal  of  4.5 
\im  microspheres  by  a  bag  filter 
decreased  from  3.4  log  to  1.3  log  over 
the  coiu-se  of  a  filtration  cycle.  Studies 
evaluating  bag  and  cartridge  filtration 
under  the  NSF  ETV  program  have  also 
shown  a  degradation  in  removal 
efficiency  over  the  course  of  the 
filtration  cycle  (NSF  2001a  and  2001b). 
In  order  to  evaluate  this  potential 
variability,  the  challenge  studies  are 
designed  to  assess  removal  efficiency 
during  three  periods  of  a  filtration  cycle: 
within  two  hours  of  startup  following 
installation  of  a  new  filter,  between  45% 
and  55%  of  terminal  pressm-e  drop,  and 
at  the  end  of  the  run  after  100%  of 
terminal  pressure  drop  is  realized. 
Although  challenge  testing  can 
provide  an  estimate  of  removal 
efficiency  for  a  bag  or  cartridge  filtration 
process,  it  is  not  feasible  to  conduct  a 
challenge  test  on  every  production  filter. 
This,  coupled  with  variability  within  a 
product  line,  could  result  in  some 
production  filters  that  do  not  meet  the 
removal  efficiency  demonstrated  during 
challenge  testing.  For  membrane 
filtration  processes,  this  problem  is 
addressed  through  the  use  of  a  quality 
control  release  value  established  for  a 
non-destructive  test,  such  as  a  bubble 
point  test  or  pressure  hold  test,  that  is 
correlated  to  removal  efficiency.  Since 
the  non-destructive  test  can  be  applied 
to  all  production  membrane  modules, 
this  provides  a  feasible  means  of 
verifying  the  performance  of  every 
membrane  module  used  by  a  PWS. 
However,  the  non-destructive  tests 
applied  to  membrane  filtration 
processes  cannot  be  applied  to  most  bag 
and  cartridge  filtration  devices,  and  EPA 
is  not  aware  of  an  alternative  non- 


destructive test  that  can  be  used  with 
these  devices. 

Typical  process  monitoring  for  bag 
and  cartridge  filtration  systems  includes 
turbidity  and  pressure  drop  to 
determine  when  filters  must  be 
replaced.  However,  the  applicability  of 
either  of  these  process  monitoring 
parameters  as  tools  for  verifying 
removal  of  Cryptosporidium  has  not 
been  demonstrated.  Only  a  few  bag  or 
cartridge  filtration  studies  have 
attempted  to  correlate  turbidity  removal 
with  removal  of  Cryptosporidium 
oocysts  or  siurogates.  Li  et  al.  (1997) 
foimd  that  the  removal  efficiency  for 
tiu'bidify  was  consistently  lower  than 
removal  efficiency  for  oocysts  or 
microspheres  for  the  three  bag  filters 
evaluated.  Furthermore,  none  of  the 
filters  was  capable  of  consistently 
producing  a  filtered  water  turbidity 
below  0.3  NTU  for  the  waters  evaluated. 
The  contribution  to  tiu'bidity  from 
particles  much  smaller  than 
Cryptosporidium  oocysts,  and  much 
smaller  than  the  mesh  size  of  the  filter, 
make  it  difficult  to  correlate  removal  of 
turbidity  with  removal  of 
Cryptosporidium.  Consequently,  EPA  is 
proposing  a  1  log  factor  of  safety  to  be 
applied  to  challenge  test  results  in 
awarding  treatment  credit  to  bag  and 
cartridge  filters,  and  is  not  proposing 
integrity  monitoring  requirements  for 
these  devices. 

c.  Request  for  comment.  EPA  requests 
comment  on  the  following  issues 
concerning  bag  and  cartridge  filters: 

•  The  performance  of  bag  and 
cartridge  filters  in  removing 
Cryptosporidium  through  all  differential 
pressiu'e  ranges  in  a  filter  run — EPA  ' 
requests  laboratory  and  field  data,  along 
with  associated  quality  assiuance  and 
quality  control  information,  that  will 
support  a  determination  of  the 
appropriate  level  of  Cryptosporidium 
removal  credit  to  award  to  these 
technologies. 

•  The  performance  of  bag  and 
cartridge  filters  in  removing 
Cryptosporidium  when  used  in  series 
with  other  bag  or  cartridge  filters — EPA 
requests  laboratory  and  field  data,  along 
with  associated  quality  assurance  and 
quality  control  information,  that  will 
support  a  determination  of  the 
appropriate  level  of  Cryptosporidium 
removal  credit  to  award  to  these 
technologies  when  used  in  series. 

•  Appropriate  surrogates,  or  the 
characteristics  of  appropriate  surrogates, 
for  use  in  challenge  testing  bag  and 
cartridge  filters — EPA  requests  data  or 
information  demonstrating  the 
correlation  between  removal  of  a 
proposed  surrogate  and  removal  of 
Cryptosporidium  oocysts. 
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•  The  availability  of  non-destructive 
tests  that  can  be  applied  to  bag  and 
cartridge  filters  to  verify  the  removal 
efficiency  of  production  filters  that  are 
not  directly  challenge  tested — EPA 
requests  data  or  information 
demonstrating  the  correlation  between  a 
proposed  non-destructive  test  and  the 
removal  of  Cryptosporidium  oocysts. 

•  The  applicability  of  pressure  drop 
monitoring,  filtrate  turbidity 
monitoring,  or  other  process  monitoring 
and  process  control  procediu-es  to  verify 
the  integrity  of  bag  and  cartridge 
filters — EPA  requests  data  or 
information  demonstrating  the 
correlation  between  a  proposed  process 
monitoring  tool  and  the  removal  of 
Cryptosporidium  oocysts. 

•  The  applicability  of  bag  and 
cartridge  filters  to  different  source  water 
types  and  treatment  scenarios. 

•  The  applicability  of  the  proposed 
Cryptosporidium  removal  credits  and 
testing  criteria  to  Giardia  lamblia. 

•  The  use  of  a  1  log  factor  of  safety 
for  awarding  credit  to  bag  and  cartridge 
filters — EPA  requests  comment  on 
whether  this  is  an  appropriate  factor  of 
safety  to  account  for  the  inability  to 
conduct  integrity  monitoring  of  these 
devices,  as  well  as  the  variability  in 
removal  efficiency  observed  over  the 
course  of  a  filtration  cycle  for  some 
filtration  devices.  This  inability  creates 
uncertainty  regarding  both  changes  in 
the  performance  of  a  given  filter  during 
use  and  variability  in  performance 
among  filters  in  a  given  product  line.  If 
the  1  log  factor  of  safety  is  higher  than 
necessary  to  account  for  these  factors, 
should  the  Agency  establish  a  lower 
value,  such  as  a  0.5  log  factor  of  safety? 

13.  Secondary  Filtration 

a.  What  is  EPA  proposing  today? 
Today's  proposal  aHows  systems  using 
a  second  filtration  stage  to  receive  an 
additional  0.5  log  Cryptosporidium 
removal  credit.  To  be  eligible  for  this 
credit,  the  secondary  filtration  must 
consist  of  rapid  sand,  dual  media, 
granular  activated  carbon  (GAC),  or 
other  fine  grain  media  in  a  separate 
stage  following  rapid  sand  or  dual 
media  filtration.  A  cap,  such  as  GAC,  on 
a  single  stage  of  filtration  will  not 
qualify  for  this  credit.  In  addition,  the 
first  stage  of  filtration  must  be  preceded 
by  a  coagulation  step,  and  both  stages 
must  treat  100%  of  the  flow. 

b.  How  was  this  proposal  developed? 
Aldiough  not  addressed  in  the 
Agreement  in  Principle,  EPA  has 
determined  that  secondary  filtration 
meeting  the  criteria  described  in  this 
section  will  achieve  additional  removal 
of  Cryptosporidium  oocysts. 
ConsequenUy,  additional  removal  credit 


may  be  appropriate.  As  reported  in 
section  III.D,  many  studies  have  shown 
that  rapid  sand  filtration  preceded  by 
coagulation  can  achieve  significant 
removal  of  Cryptosporidium  (Patania  et 
al.  1995,  Nieminski  and  Ongerth  1995, 
Ongerth  and  Pecoraro  1995, 
LeChevallier  and  Norton  1992, 
LeChevallier  et  al.  1991,  Dugan  et  al. 
2001,  Nieminski  and  Bellamy  2000, 
McTigue  et  al.  1998,  Patania  et  al.  1999, 
Huck  et  al.  2000,  Emelko  et  al.  2000). 
While  these  studies  evaluated  only  a 
single  stage  of  filtration,  the  same 
-mechanisms  of  removal  are  expected  to 
occur  in  a  second  stage  of  granidar 
media  filtration. 

EPA  received  data  from  the  City  of 
Cincinnati,  OH,  on  the  removal  of 
aerobic  spores  through  a  conventional 
treatment  facility  that  employs  GAC 
contactors  for  DBP,  taste,  and  odor 
control  after  rapid  sand  filtration.  As 
described  previously,  a  numbpr  of 
studies  (Dugan  et  al.  2001,  Emelko  et  al. 
1999  and  2000,  Yates  et  al.  1998, 
Mazounie  et  al.  2000)  have 
demonstrated  that  aerobic  spores  are  a 
conservative  indicator  of 
Cryptosporidium  removal  by  granular 
media  filtration  when  preceded  by 
coagulation. 

During  the  period  of  1999  and  2000, 
the  mean  values  of  reported  spore 
concentrations  in  the  influent  and 
effluent  of  the  Cincinnati  GAC 
contactors  were  35.7  and  6.4  cfu/100 
mL,  respectively,  indicating  an  average 
removal  of  0.75  log  across  die 
contactors.  Approximately  16%  of  the 
GAC  filtered  water  results  were  below 
detection  limit  (1  cfu/100  mL)  so  the 
actual  log  spore  removal  may  have  been 
greater  than  indicated  by  these  results. 

In  summary,  studies  in  the  cited 
literatiu«  demonstrate  that  a  fine 
granular  media  filter  preceded  by 
coagulation  can  achieve  high  levels  of 
Cryptosporidium  removal.  Data  on 
increased  removal  residting  from  a 
second  stage  of  filtration  are  limited, 
and  there  is  uncertainty  regarding  how 
effective  a  second  stage  of  filtration  will 
be  in  reducing  levels  of  microbial 
pathogens  that  are  not  removed  by  the 
first  stage  of  filtration.  However,  EPA 
has  concluded  that  a  secondary 
filtration  process  can  achieve  0.5  log  or 
greater  removal  of  Cryptosporidium 
based  on  (1)  the  theoretical 
consideration  that  the  same  mechanisms 
of  pathogen  removal  will  be  operative  in 
both  a  primary  and  secondary  filtration 
stage,  and  (2)  data  from  the  City  of 
Cincinnati  showing  aerobic  spore 
removal  in  GAC  contactors  following 
rapid  sand  filtration.  Therefore,  EPA 
believes  it  is  appropriate  to  propose  0.5 
log  additional  Cryptosporidium 


treatment  credit  for  systems  using 
secondary  filtration  which  meets  the 
criteria  of  this  section. 

c.  Request  for  comment.  The  Agency   . 
requests  comment  on  awarding  a  0.5  log 
Cryptosporidium  removal  credit  for 
systems  using  secondary  filtration, 
including  the  design  and  operational 
criteria  required  to  receive  the  log 
removal  credit.  EPA  specifically 
requests  comment  on  the  following 
issues: 

•  Should  there  be  a  minimum 
required  depth  for  the  secondary  filter 
(e.g.,  24  inches)  in  order  for  the  system 
to  receive  credit? 

•  Should  systems  be  eligible  to 
receive  additional  Cryptosporidium 
treatment  credit  within  the  microbial 
toolbox  for  both  a  second  clarification 
stage  (e.g.,  secondary  filtration,  second 
stage  sedimentation)  and  lower  finished 
water  turbidity,  given  that  additional 
particle  removal  achieved  by  the  second 
clarification  stage  will  reduce  finished 
water  tiu-bidity? 

14.  Ozone  and  Chlorine  Dioxide 

a.  What  is  EPA  proposing  today? 
Similar  to  the  methodology  used  for 
estimating  log  inactivation  of  Giardia 
lamblia  by  various  chemical 
disinfectants  in  40  CFR  141.74,  EPA  is 
proposing  the  CT  concept  for  estimating 
log  inactivation  of  Cryptosporidium  by 
chlorine  dioxide  or  ozone.  lA  today's 
proposal,  systems  must  determine  the 
total  inactivation  of  Cryptosporidium 
each  day  the  system  is  in  operation, 
based  on  the  CT  values  in  Table  IV-19 
for  ozone  and  Table  IV-20  for  chlorine 
dioxide.  The  parameters  necessary  to 
determine  the  total  inactivation.  of 
Cryptosporidium  must  be  monitored  as 
stated  in  40  CFR  141.74(b)(3)(i),  (iii), 
and  (iv),  which  is  as  follows: 

•  The  temperatiu-e  of  the  disinfected 
water  must  be  measured  at  least  once 
per  day  at  each  residual  disinfectant 
concentration  sampling  point. 

•  The  disinfectant  contact  time(s) 
("T")  must  be  determined  for  each  day 
during  peak  hourly  flow. 

•  Tne  residual  disinfectant 
concentration(s)  ("C")  of  the  water 
before  or  at  the  first  customer  must  be 
measured  each  day  during  peak  hourly 
flow. 

Systems  may  have  several 
disinfection  segments  (the  segment  is 
defined  as  a  treatment  unit  process  with 
a  measurable  disinfectant  residual  level 
and  a  liquid  volume)  in  sequence  along 
the  treatment  train.  In  determining  the 
total  log  inactivation,  the  system  may 
calculate  the  log  inactivation  for  each 
disinfection  segment  and  use  the  sum  of 
the  log  inactivation  estimates  of 
Cryptosporidium  achieved  through  the 


47710 


Federal  Register /Vol.  68,  No.  154 /Monday.  August  11,  2003  /  Proposed  Rules 


plant.  The  T  aoibox  Guidance  Manual,        determining  CT  values  and  estimating        disinfection  reactor  designs  and 
available  iniraft  with  today's  proposal,      log  inactivation  for  different  operations 

provides  guipance  on  methodologies  for 

Table  IV-19.— CT  Values  for  Cryptosporidium  Inactivation  by  Ozone 


0.5 
1.0 
1.5 
2.0 
2.5 
3.0 


CT  values  I  etween  the  indicated  temperatures  may  toe  determined  by  interpolation. 

Table  IV-20.— CT  Values  for  Cryptosporidium  Inactivation  by  Chlorine  Dioxide 


0.5 
1.0 
1.5 
2,0 
2.5 
3.0 


Log  credit 


Water  Temperature,  °C  ^ 


<=0.5 


12 

12 

24 

23 

36 

35 

48 

46 

60 

58 

72 

69 

10 
21 
31 
42 
52 
63 


9.5 
19 
29 
38 
48 
57 


7.9 
16 
24 
32 
40 
47 


6.5 
13 
20 
26 
33 
39 


10 


4.9 
9.9 
15 
20 
25 
30 


15 


3.1 
6.2 
9.3 
12 
16 
19 


20 


2.0 
3.9 
5.9 
7.8 
9.8 
12 


25 


1.2 
2.5 
3.7 
4.9 
6.2 
7.4 


Log  credit 


Water  Temperature,  °C  ^ 


<=0.5 


319 

637 

956 

1275 

1594 

1912 


1 


305 
.610 

915 
1220 
1525 
1830 


279 

558 

838 

1117 

1396 

1675 


256 

511 

767 

1023 

1278 

1534 


CT  values  t  stween  ttie  indicated  temperatures  may  be  detemnined  by  interpolation. 


214 
429 
643 
858 
1072 
1286 


180 
360 
539 
719 
899 
1079 


10 


138 
277 
415 
553 
691 
830 


15 


89 
179 
268 
357 
447 
536 


20 


58 
116 
174 
232 
289 
347 


25 


38 
75 
113 
150 
188 
226 


The  system  may  demonstrate  to  the 
State,  througl  the  use  of  a  State- 
approved  pro  ocol  for  on-site 
disinfection  c  lallenge  studies  or  other 
information  Si  itisfactory  to  the  State, 
that  CT  value:  i  other  than  those 
specified  in  T  ibles  IV-19  or  IV-20  are 
adequate  to  di  smonstrate  that  the  system 
is  achieving  t  e  required  log 
inactivation  o  Cryptosporidium. 
Protocols  for  i  [laking  such 
demonstratioi  s  are  available  in  the 
Toolbox  Guid  mce  Manual. 

b.  How  was  this  proposal  developed? 
EPA  relied  in  jart  on  analvses  by  Clark 
et  al.  (2002a  a  id  2002b)  to  develop  the 
CT  values  for  )zone  and  chlorine 
dioxide  inacti  nation  of  Cryptosporidium 
in  today's  proposal.  Clark  ef  al.  (2002a) 
used  data  fron :  studies  of  ozone 
inactivation  o  Cryptosporidium  in 
laboratory  wat  er  to  develop  predictive 
equations  for  f  stimating  inactivation 
(Rennecker  et  il  1999,  Li  et  al.  2001) 
and  data  from  studies  in  natural  water 
to  validate  the  equations  (Owens  et  al. 
2000.  Oppenhiiimer  et  al.  2000).  For 
chlorine  dioxii  le,  Clark  et  al.  (2002b) 
employed  data  from  Li  et  al.  (2001)  to 
develop  equatj  ons  for  predicting 
inactivation.  aid  used  data  from  Owens 
et  al.  (1999)  an  d  Ruffell  et  al.  (2000)  to 
validate  the  e<j  nations. 

Another  ste{  in  developing  the  CT 
values  for  Cry}  tosporidium  inactivation 
in  today's  prop  osal  involved 
consideration  ( »f  the  appropriate 


confidence  bound  to  apply  when 
analyzing  the  inactivation  data.  A 
confidence  bound  represents  a  safety 
margin  that  accounts  for  variability  and 
uncertainty  in  the  data  that  underlie  the 
analysis.  Confidence  bounds  are 
intended  to  provide  a  high  likelihood 
that  systems  operating  at  a  given  CT 
value  will  achieve  at  least  the 
corresponding  log  inactivation  level  in 
the  CT  table. 

Two  types  of  confidence  bounds  that 
are  used  when  assessing  relationships 
between  variables,  such  as  disinfectant 
dose  (CT)  and  log  inactivation,  are 
confidence  in  the  regression  and 
confidence  in  the  prediction. 
Confidence  in  the  regression  accounts 
for  uncertainty  in  the  regression  line 
(e.g.,  a  linear  relationship  between 
temperature  and  the  log  of  the  ratio  of 
CT  to  log  inactivation).  Confidence  in 
the  prediction  accounts  for  both 
uncertainty  in  the  regression  line  and 
variability  in  experimental 
observations — it  describes  the 
likelihood  of  a  single  future  data  point 
falling  within  a  range.  Bounds  for 
confidence  in  prediction  are  wider  (i.e., 
more  conservative)  than  those  for 
confidence  in  the  regression.  Depending 
on  the  degree  of  confidence  applied, 
most  points  in  a  data  set  typically  will 
fall  within  the  bounds  for  confidence  in 
the  prediction,  while  a  significant 
fraction  will  fail  outside  the  bounds  for 
confidence  in  the  regression. 


hi  developing  earlier  CT  tables,  EPA 
has  used  bounds  for  confidence  in  the 
prediction.  This  was  a  conservative 
approach  that  was  taken  with 
consideration  of  the  limited  inactivation 
data  that  were  available  and  that 
reasonably  ensured  systems  would 
achieve  the  required  inactivation  level. 
The  November  2001  draft  of  the 
LT2ESWTR  included  CT  tables  for 
Cryptosporidium  inactivation  by  ozone 
and  chlorine  dioxide  that  were  derived 
using  confidence  in  prediction  (USEPA 
2001g).  However,  based  on  comments 
received  on  those  draft  tables,  along 
with  further  analyses  described  next, 
EPA  has  revised  this  approach  in 
today's  proposal. 

The  underlying  Cryptosporidium 
inactivation  data  used  to  develop  the  CT 
tables  exhibit  significant  variability. 
This  variability  is  due  to  both 
experimental  error  and  potential  true 
variability  in  the  inactivation  rate. 
Experimental  error  is  associated  with 
the  assays  used  to  measure  loss  of 
infectivity,  measurement  of  the 
disinfectant  concentration,  differences 
in  technique  among  researchers,  and 
other  factors.  True  variability  in  the 
inactivation  rate  would  be  associated 
with  variability  in  resistance  to  the 
disinfectant  between  different 
populations  of  oocysts  and  variability  in 
the  effect  of  water  matrix  on  the 
inactivation  process. 
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In  considering  the  appropriate 
confidence  bounds  to  use  for  developing 
the  CT  tables  in  today's  proposal,  EPA 
was  primarily  concerned  vdth 
accounting  for  uncertainty  in  the 
regression  and  for  true  variability  in  the 
inactivation  rate.  Variability  associated 
with  experimental  error  was  a  lessor 
concern,  as  the  purpose  of  the  CT  tables 
is  to  ensure  a  given  level  of  inactivation 
and  not  predict  the  measured  result  of 
an  individual  experiment. 

Because  confiaence  in  the  prediction 
accounts  for  all  variability  in  the  data 
sets  (both  true  variability  and 
experimental  error),  it  may  provide  a 
higher  margin  of  safety  than  is 
necessary.  Nevertheless,  in  other 
disinfection  applications,  the  use  of 
confidence  in  the  prediction  may  be 
appropriate,  given  limited  data  sets  and 
uncertainty  in  the  source  of  the 
variability.  However,  the  high  doses  of 
ozone  and  chlorine  dioxide  that  are 
needed  to  inactivate  Cryptosporidium 
create  an  offsetting  concern  with  the 
formation  of  DBPs  (e.g.,  bromate  and 
chlorite).  In  consideration  of  these 
factors  and  the  statutory  provision  for 
balancing  risks  among  contaminants, 
EPA  attempted  to  exclude  experimental 
error  from  the  confidence  boimd  when 
developing  the  CT  tables  in  today's 
proposal  (i.e.,  used  a  less  conservative 
approach  than  confidence  in  the 
prediction). 

In  order  to  select  confidence  bounds 
reflecting  potential  true  variability 
between  different  oocyst  populations 
(lots)  but  not  variability  due  to 
measurement  and  experimental 
imprecision,  it  was  necessary  to 
estimate  the  relative  contributions  of 
these  variance  components.  This  was 
done  by  first  separating  inactivation 
data  points  into  groups  having  the  same 
Cryptosporidium  oocyst  lot  and 
experimental  conditions  (e.g.,  water 
matrix,  pH,  temperature).  Next,  the 
variance  within  each  group  was 
determined.  It  was  assumed  that  this 
within-group  variance  could  be 
attributed  entirely  to  experimental  error, 
as  neither  of  the  factors  expected  to 
account  for  true  variability  in  the 
inactivation  rate  (i.e.,  oocyst  lot  or  water 
matrix)  changed  within  a  group.  Finally, 
comparing  the  average  within-group 
variance  to  the  total  variance  in  a  data 
set  provided  an  indication  of  the 
fraction  of  total  variance  that  was  due  to 
experimental  error  (see  Sivaganesan 
2003  and  Messner  2003  for  details). 

In  carrying  out  this  analysis  on  the  Li 
et  al.  (2001)  and  Rennecker  et  al.  (1999) 
data  sets  for  ozone  inactivation  of 
Cryptosporidium,  EPA  estimated  that 
87.5%  of  the  total  variance  could  be 
attributed  to  experimental  error 


(Sivaganesan  2003).  A  similar  analysis 
done  by  Najm  et  al.  (2002)  on  the 
Oppenheimer  et  al.  (2000)  data  set  for 
ozone  produced  an  estimate  of  89%  of 
the  total  variance  due  to  experimental 
error.  For  chlorine  dioxide  inactivation 
of  Cryptosporidium,  EPA  estimated  that 
62%  of  the  total  variance  in  the  Li  et  al. 
(2001)  and  Ruffle  et  al.  (1999)  data  sets 
could  be  attributed  to  experimental 
error  (Messner  2003).  The  different 
fractions  attributed  to  experimental 
error  between  the  chlorine  dioxide  and 
ozone  data  sets  presumably  relates  to 
the  use  of  different  experimental 
techniques  (e.g.,  infectivity  assays). 

EPA  employed  estimates  of  the 
fraction  of  variance  not  attributable  to 
experimental  error  (12.5%  for  ozone  and 
38%  for  chlorine  dioxide)  in  a  modified 
form  of  the  equation  used  to  calculate  a 
bound  for  confidence  in  prediction 
(Messner  2003).  These  were  applied  to 
the  regression  equations  developed  by 
Clark  et  al.  (2002a  and  2002b)  in  order 
to  estimate  CT  values  for  an  upper  90% 
confidence  bound  (Sivaganesan  2003, 
Messner  2003).  These  are  the  CT  values 
shown  in  Tables  IV-19  and  IV-20  for 
ozone  and  chlorine  dioxide, 
respectively. 

Since  the  available  data  are  not 
sufficient  to  support  the  CT  calculation 
for  an  inactivation  level  greater  than  3 
log,  the  use  of  Tables  IV-19  and  IV-20 
is  limited  to  inactivation  less  than  or 
equal  to  3  log.  In  addition,  the 
temperature  limitation  for  these  tables  is 
1  to  25  °C.  ff  the  water  temperature  is 
higher  than  25  °C.  temperature  should 
be  set  to  25  °C  for  the  log  inactivation 
calculation. 

EPA  recognizes  that  inactivation  rates 
may  be  sensitive  to  water  quality  and 
operational  conditions  in  the  plant.  To 
reflect  this  potential,  systems  are  given 
the  option  to  perform  a  site  specific 
inactivation  study  to  determine  CT 
requirements.  The  State  must  approve 
the  protocols  or  other  information  used 
to  derive  alternative  CT  values. 
However,  EPA  has  provided  guidance 
for  systems  in  making  such 
demonstrations  in  the  Toolbox 
Guidance  Manual. 

During  meetings  of  the  Stage  2  M-DBP 
Advisory  Committee,  CT  values  were 
used,  in  the  model  for  impact  analysis  of 
different  regulatory  options  (the  model 
Surface  Water  Analytical  Tool  (SWAT), 
as  described  in  Economic  Analysis  for 
.  the  LT2ESWTR,  USEPA  2003a).  Those 
preliminary  CT  values  were  based  on  a 
subset  of  the  data  from  the  Li  et  al. 
(2001)  study  with  laboratory  waters  and 
were  adjusted  with  a  factor  to  match  the 
mean  CT  values  derived  from  the 
Oppenheimer  et  al.  (2000)  study  with 
natural  waters.  In  comparison,  the  CT 


values  in  today's  proposal  are  higher. 
However,  the  current  CT  values  are 
based  on  larger  data  sets  and  more 
comprehensive  analyses.  Consequently, 
they  provide  more  confidence  in 
estimates  of  Cryptosporidium  log 
inactivation  than  the  preliminary 
estimates  used  in  earlier  SWAT 
modeling.  EPA  has  subsequently  re-nm 
analyses  for  LT2ESWTR  impact 
assessments  with  the  updated  CT  values 
(USEPA  2003a). 

c.  Request  for  comments.  EPA 
requests  comment  on  the  proposed 
approach  to  awarding  credit  for 
inactivation  of  Cryptosporidium  by 
chlorine  dioxide  and  ozone,  including 
the  following  specific  issues: 

•  Determination  of  CT  and  the 
confidence  bounds  used  for  estimating 
log  inactivation  of  Cryptosporidium; 

•  The  ability  of  systems  to  apply 
these  CT  tables  in  consideration  of  the 
MCLs  for  bromate  and  chlorite;  and 

•  Any  additional  data  that  may  be 
used  to  confirm  or  refine  the  proposed 
CT  tables. 

15.  Ultraviolet  Light 

a.  What  is  EPA  proposing  today?  EPA 
is  proposing  criteria  for  awarding  credit 
to  ultraviolet  (UV)  disinfection 
processes  for  inactivation  of 
Cryptosporidium,  Giardia  lamblia,  and 
viruses.  The  inactivation  credit  a  system 
can  receive  for  each  target  pathogen  is 
based  on  the  UV  dose  applied  by  the 
system  in  relation  to  the  UV  dose 
requirements  in  this  section  (see  Table 
IV-21). 

To  receive  UV  disinfection-credit,  a 
system  must  demonstrate  a  UV  dose 
using  the  results  of  a  UV  reactor 
validation  test  and  ongoing  monitoring. 
The  reactor  validation  test  establishes 
the  operating  conditions  under  which  a 
reactor  can  deliver  a  required  UV  dose. 
Monitoring  is  used  to  demonstrate  that 
the  system  maintains  these  validated 
operating  conditions  during  routine  use. 

UV  dose  (fluence)  is  defined  as  the 
product  of  the  UV  intensity  over  a 
surface  area  (fluence  rate)  and  the 
exposure  time.  In  practice,  UV  reactors 
deliver  a  distribution  of  doses  due  to 
variation  in  light  intensity  and  flow 
path  as  particles  pass  through  the 
reactor.  However,  for  the  purpose  of 
determining  compliance  with  the  dose 
requirements  in  Table  rV-21,  UV  dose 
must  be  assigned  to  a  reactor  based  on    ■ 
the  degree  of  inactivation  of  a 
microorganism  achieved  during  a 
reactor  validation  test.  This  assigned  UV 
dose  is  determined  through  comparing 
the  reactor  validation  test  results  with  a 
known  dose-response  relationship  for 
the  test  microorganism.  The  State  may 
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UV  Dose  Tables 

Table  IV-21  shows  the  UV  doses  that 
systems  must  apply  to  receive  credit  for 
up  to  3  log  inactivation  of 
Cryptosporidium  and  Giardia  lamblia 
and  up  to  4  log  inactivation  of  viruses. 
These  dose  values  are  for  UV  light  at  a 
wavelength  of  254  nm  as  delivered  by 
a  low  pressure  mercury  vapor  lamp. 
However,  the  dose  values  can  be 


applied  to  other  UV  lamp  types  {e.g., 
medium  pressure  mercury  vapor  lamps) 
through  reactor  validation  testing,  such 
as  is  described  in  the  draft  UV 
Disinfection  Guidance  Manual  (USEPA 
2003d).  In  addition,  the  dose  values  in 
Table  IV-21  are  intended  for  post-filter 
application  of  UV  in  filtration  plants 
and  for  systems  that  meet  the  filtration 
avoidance  criteria  in  40  CFR  141.71. 

BILUNG  CODE  6560-50-P 


TabiB  IV-21.-  UV  Dose  Requirements  for  Cryptosporidium,  Giardia  lamblia,  and 
Virus  Inactivation  Credit 
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a  UV  sensor,  and  UV  lamp  status.  The 
validated  operating  conditions 
determined  by  testing  must  account  for 
the  following  factors:  (1)  UV  absorbance 
of  the  water,  (2)  lamp  fouling  and  aging, 
(3)  measurement  uncertainty  of  on-line 
sensors,  (4)  dose  distributions  arising 
fitjm  the  velocity  profiles  through  the 
reactor,  (5)  failure  of  UV  lamps  or  other 
critical  system  components,  and  (6) 
inlet  and  outlet  piping  or  channel 
configurations  of  the  UV  reactor.  In  the 
draft  UV  Disinfection  Guidance  Manual 
(USEPA  2003d),  EPA  describes  testing 
protocols  for  reactor  validation  that  are 
intended  to  meet  these  criteria. 

Reactor  Monitoring 

Systems  must  monitor  for  parabieters 
necessary  to  demonstrate  compliance 
with  the  operating  conditions  that  were 
validated  for  the  required  UV  dose.  At 
a  minimum  systems  must  monitor  for 
UV  intensity  as  measured  by  a  UV 
sensor,  flow  rate,  and  lamp  outage.  As 
part  of  this,  systems  must  check  the 
calibration  of  UV  sensors  and  recalibrate 


in  accordance  with  a  protocol  approved 
by  the  State. 

b.  How  was  this  proposal  developed? 
UV  disinfection  is  a  physical  process 
relying  on  the  transference  of 
electromagnetic  energy  from  a  source 
(lamp)  to  an  organism's  cellular  material 
(USEPA  1986).  In  the  Stage  2  M-DBP 
Agreement  in  Principle,  &e  Advisory 
Committee  recommended  that  EPA 
determine  the  UV  doses  needed  to 
achieve  up  to  3  log  inactivation  of 
Giardia  lamblia  and  Cryptosporidium 
and  up  to  4  log  inactivation  of  viruses. 

The  Agreement  further  recommends 
that  EPA  develop  standards  to 
determine  if  UV  systems  are  acceptable 
for  compliance  with  drinking  water 
disinfection  requirements,  including  (1) 
a  validation  protocol  for  drinking  water 
applications  of  UV  technology  and  (2) 
on-site  monitoring  requirements  to 
ensure  ongoing  compliance  with  UV 
dose  tables.  EPA  also  agreed  to  develop 
a  UV  guidance  manual  to  facilitate 
design  and  operation  of  UV 
installations.  Today's  proposal  and 
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accompanying  guidance  for  UV  are 
consistent  with  the  Agreement. 

UV  Dose  Tables 

The  UV  dose  values  in  Table  IV-21 
are  based  on  meta-analyses  of  UV 
inactivation  studies  with 
Cryptosporidium  parvum,  Giardia 
lamblia,  Giardia  maris,  emd  adenovirus 
(Qian  et  al.  2003.  USEPA  2003d). 
Proposed  UV  doses  for  inactivation  of 
viruses  are  based  on  the  dose-response 
of  adenovirus  because,  among  viruses 
that  have  been  studied,  it  appears  to  be 
the  most  UV  resistant  and  is  a 
widespread  waterbome  pathogen 
(health  effects  of  adenovirus  are 
described  in  Embrey  1999). 

The  data  supporting  the  dose  values 
in  Table  IV-21  are  fi-om  bench-scale 
studies  using  low  pressure  mercury 
vapor  lamps.  These  data  were  chosen 
because  the  experimental  conditions 
allow  UV  dose  to  be  accurately 
quantified.  Low  pressure  lamps  emit 
light  primarily  at  a  single  wavelength 
(254  run)  within  the  germicidal  range  of 
200-300  nm.  However,  as  noted  earlier, 
these  dose  tables  can  be  applied  to 
reactors  with  other  lamp  types  through 
reactor  challenge  testing,  as  described  in 
the  draft  guidance  manual.  Bench  scale 
studies  are  preferable  for  determining 
pathogen  dose-response  characteristics, 
due  to  the  uniform  dose  distribution. 

The  data  sets  and  statistical 
evaluation  that  were  used  to  develop  the 
UV  dose  table  for  Cryptosporidium, 
Giardia  lamblia,  and  viruses  are   ' 
described  in  the  draft  UV  Disinfection 
Guidance  Manual  (USEPA  2003d)  and 
Qian  et  al.  2003. 

Reactor  Validation  Testing 

Today's  proposal  requires  testing  of 
full-scale  UV  reactors  because  of  the 
difficulty  in  predicting  reactor 
disinfection  performance  based  on 
modeled  results  or  on  the  results  of 
testing  at  a  reduced  scale.  All  flow- 
through  UV  reactors  deliver  a 
distribution  of  doses  due  to  variation  in 
light  intensity  within  the  reactor  and  the 
different  flow  paths  of  particles  passing 
through  the  reactor.  Moreover,  the 
reactor  dose  distribution  varies 
temporally  due  to  processes  like  lamp 
aging  and  fouling,  changes  in  UV 
absorbance  of  the  water,  and 
fluctuations  in  flow  rate.  Consequently, 
it  is  more  reliable  to  evaluate  reactor 
performance  through  a  full  scale  test 
under  conditions  that  can  be 
characterized  as  "worst  case"  for  a  given 
application.  Such  conditions  include 
maximum  and  minimuim  flow  rate  and 
reduced  light  intensity  within  the 
reactor  that  accounts  for  lamp  aging, 
fouling,  and  UV  absorbance  of  the 


water.  Protocols  for  reactor  validation 
testing  are  presented  in  the  draft  UV 
guidance  manual. 

c.  Request  for  comment.  The  Agency 
requests  comment  on  whether  the 
criteria  described  in  this  section  for 
awarding  treatment  credit  for  UV 
disinfection  are  appropriate,  and 
whether  additional  criteria,  or  more 
specific  criteria,  should  be  included. 

16.  Individual  Filter  Performance 

a.  What  is  EPA  proposing  today?  EPA 
is  proposing  an  additional  1 .0  log 
Cryptosporidium  treatment  credit  for 
systems  that  achieve  individual  filter 
performance  consistent  with  the  goals 
established  for  the  Partnership  for  Safe 
Water  Phase  FV  in  August  2001  (AWWA 
et  al.  2001).  Specifically,  systems  must 
demonstrate  ongoing  compliance  with 
the  following  turbidity  criteria,  based  on 
continuous  monitoring  of  turbidity  for 
each  individual  filter  as  required  imder 
40  CFR  141.174  or  141.560,  as 
applicable: 

(1)  Filtered  water  turbidity  less  than  0.1 
NTU  in  at  least  95%  of  the  maximum  daily 
values  recorded  at  each  filter  in  each  month, 
excluding  the  15  minute  period  following 
backwashes,  and 

(2)  No  individual  filter  with  a  measured 
turbidity  level  of  greater  than  0.3  NTU  in  two 
consecutive  measurements  taken  15  minutes 
apart. 

Note  that  today's  proposal  does  not 
include  a  required  peer  review  step  as 
a  condition  for  receiving  additional 
credit.  Rather,  EPA  is  proposing  to 
award  additional  credit  to  systems  that 
meet  the  performance  goals  of  a  peer 
review  program  (Phase  IV).  Systems  that 
receive  the  1  log  additional  treatment 
credit  for  individual  filter  performance, 
as  described  in  this  section,  cannot  also 
receive  an  additional  0.5  log  additional 
credit  for  lower  finished  water  turbidity 
as  described  in  section  IV.C.S. 

b.  How  was  this  proposal  developed? 
In  the  Stage  2  M-DBP  Agreement  in 
Principle,  the  Advisory  Committee 
recommended  a  peer  review  program  as 
a  microbial  toolbox  component  that 
should  receive  a  1 .0  log 
Cryptosporidium  treatment  credit.  The 
Committee  specified  Phase  IV  of  the 
Partnership  for  Safe  Water  (Partnership) 
as  an  example  of  the  type  of  peer  review 
program  where  a  1.0  log  credit  would  be 
appropriate. 

"The  Partnership  is  a  voluntary 
cooperative  program  involving  EPA,  the 
Association  of  Metropolitan  Water 
Agencies  (AMWA),  the  American  Water 
Works  Association  (AWWA),  the 
National  Association  of  Water 
Companies  (NAWC),  the  Association  of 
State  Drinking  Water  Administrators 
(ASDWA),  the  American  Water  Works 


Association  Research  Foundation 
(AWWARF),  and  surface  water  utilities 
throughout  the  United  States.  The  intent 
of  the  Partnership  is  to  increase 
protection  against  microbial 
contaminants  by  optimizing  treatment 
plant  performance. 

At  the  time  of  the  Advisory 
Committee  recommendation.  Phase  IV 
was  imder  development  by  the 
Partnership.  It  was  to  be  based  on 
Composite  Correction  Program  (CCP) 
(USEPA  1991)  procedures  and 
performance  goals,  and  was  to  be 
awarded  based  on  an  on-site  evaluation 
by  a  third-party  team.  The  performance 
goals  for  Phase  IV  were  such  that,  over 
a  year,  each  sedimentation  basin  and 
each  filter  would  need  to  produce 
specified  turbidity  levels  based  on  the 
maximum  of  all  the  values  recorded 
during  the  day.  Sedimentation 
performance  goals  were  set  at  2.0  NTU 
if  the  raw  water  was  greater  than  10 
NTU  on  an  aimual  basis  and  1.0  NTU 
if  the  raw  water  was  less  than  10  NTU. 
Each  filter  was  to  meet  0.1  NTU  95%  of 
the  time  except  for  the  15  minute  period 
following  placing  the  filter  in  operation. 
In  addition,  filters  were  expected  to 
have  maximum  turbidity  of  0.3  NTU 
and  retuj-n  to  less  than  0.1  NTU  within 
15  minutes  of  the  filter  being  placed  in 
service. 

The  primary  purpose  of  the  on-site 
evaluation  was  to  confirm  that  the 
performance  of  the  plant  was  consistent 
with  Phase  IV  performance  goals  and 
that  the  system  had  the  administrative 
support  and  operational  capabilities  to 
sustain  the  performance  long-term.  The 
on-site  evaluation  in  Phase  IV  also 
allowed  utilities  that  could  not  meet  the 
desired  performance  goals  to 
demonstrate  to  the  third-party  that  they 
had  achieved  the  highest  level  of 
performance  given  their  unique  raw 
water  quality.  , 

After  the  signing  of  the  Stage  2  M- 
DBP  Agreement  in  Principle  in 
September  2000,  the  Partnership 
decided  to  eliminate  the  on-site  third- 
party  evaluation  as  a  component  of 
Phase  FV.  Instead,  the  requirement  for 
Phase  IV  is  for  the  water  system  to 
complete  an  application  package  that 
will  be  reviewed  by  trained  utility 
volunteers.  Included  in  the  application 
package  is  an  Optimization  Assessment 
Spreadsheet  in  which  the  system  enters 
water  quality  and  treatment  data  to 
demonstrate  that  Phase  IV  performance 
levels  have  been  achieved.  The 
application  also  requires  narratives 
related  to  administrative  support  and 
operational  capabilities  to  sustain 
performance  long-term. 

Today's  proposal  is  consistent  with 
the  performance  goals  of  Phase  IV. 
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Rather  than  require  systems  to  complete 
an  applicati  3n  package  with  historical 
data  and  nai  ratives,  the  LT2ESVVTR 
requires  sys  ems  to  demonstrate  to  the 
State  that  th  ;y  meet  the  individual  filter 
performanc(  goals  of  Phase  IV  on  an 
ongoing  has  s  to  receive  the  1.0  log 
additional  C  ryptosporidium  treatment 
credit.  EPA  s  not  requiring  systems  to 
demonstrate  that  they  meet 
sedimentatic  n  performance  goals  of 
Phase  IV.  W  lile  EPA  recognizes  that 
settled  watei  tiubidity  is  an  important 
operational   >erformance  measure  for  a 
plant,  the  A{  ency  does  not  have  data 
directly  relai  ing  it  to  finished  water 
quality  and  |  lathogen  risk. 

The  Novel  iber  2001  pre-proposal 
draft  of  the  I T2ESWTR  described  a 
potential  1.0  log  credit  for  systems  that 
achieved  individual  filter  effluent  (IFE) 
turbidity  bel  )w  0.15  NTU  in  95  percent 
of  samples  (I  ISEPX  2001g).  The  Science 
Advisory  Bo;  ird  (SAB)  subsequently 
reviewed  thi  i  credit  and  supporting  data 
on  the  relatit  nship  between  filter 
effluent  turb  dity  and  Cryptosporidium 
removal  effic  iency  {described  in  section 
IV.C.8).  In  wi  itten  comments  from  a 
December  20  31  meeting  of  the  Drinking 
Water  Comm  ittee.  an  SAB  panel 
recommende  i  only  a  0.5  log  credit  for 
95th  percent  le  IFE  turbiditv  below  0.15 
NTir. 

To  address  this  recommendation  from 
the  SAB.  EP/ .  is  proposing  that  systems 
meet  the  indi  I'idual  filter  performance 
critena  of  Ph  ise  IV  of  the  Partnership  in 
order  to  be  el  gible  for  a  1.0  log 
additional  Ci  /ptosporidium  treatment 
credit.  This  p  roposed  approach 
responds  to  t  le  concerns  raised  by  the 
SAB  because  the  Phase  fV  criteria  are 
more  stringer  t  than  those  in  the  2001 
pre-proposal  Iraft  of  the  LT2ESWTR. 
For  example,  today's  proposal  sets  a 
maximum  lin  lit  on  individual  filter 
effluent  turbi  lity  of  0.3  NTU.  whereas 
no  such  uppe  r  limit  was  described  in 
the  2001  pre-  )roposal  draft. 

In  summar  ,  EPA  has  concluded  that 
it  is  approprii  te  to  award  additional 
Cryptosporidi  um  treatment  credit  for 
systems  meet:  ng  stringent  individual 
filter  perform  uice  standards.  Modestly 
elevated  turbi  dity  from  a  single  filter 
may  not  signi  icantly  impact  combined 
filter  effluent  turbidity  levels,  which  are 
regulated  uno  er  lESVVTR  and 
LTlESWTR,  \  ut  may  indicate  a 
substantial  re;  luction  in  the  overall 
pathogen  rem  3val  efficiency  of  the 
filtration  proc  ess.  Consequently, 
systems  that  c  ontinually  achieve  very 
low  turbidity  in  each  individual  filter 
are  likely  to  p  -ovide  a  significantly  more 
effective  micr  )bial  barrier.  EPA  expects 
that  systems  t  lat  select  this  toolbox 
option  will  ha  ve  achieved  a  high  level 


of  treatment  process  optimization  and 
process  control,  and  will  have  both  a 
history  of  consistent  performance  over  a 
range  of  raw  water  quality  conditions 
and  the  capability  and  resources  to 
maintain  this  performance  long-term. 

c.  Request  for  comment.  The  Agency 
invites  comment  on  the  following  issues 
related  to  the  proposed  credit  for 
individual  filter  performance. 

•  Are  there  different  or  additional 
performance  measures  that  a  utility 
should  be  required  to  meet  for  the  1  log 
additional  credit? 

•  Are  there  existing  peer  review 
programs  for  which  treatment  credit 
should  be  awarded  under  the 
LT2ESWTR?  If  so,  what  role  should 
primacy  agencies  play  in  establishing 
and  managing  any  such  peer  review 
program? 

•  The  individual  filter  effluent 
turbidity  criterion  of  0. 1  NTU  is 
proposed  because  it  is  consistent  with 
Phase  fV  Partnership  standards,  as 
based  on  CCP  goals.  However,  with 
allowable  rounding,  txu-bidity  levels  less 
than  0.15  NTU  are  in  compliance  with 

a  standard  of  0.1.  Consequently,  EPA 
requests  comment  on  whether  0.15  NTU 
should  be  the  standard  for  individual 
filter  performance  credit,  as  this  would 
be  consistent  with  the  standard  of  0.15 
NTU  that  is  proposed  for  combined 
filter  performance  credit  in  section 
IV.C.8. 

17.  Other  Demonstration  of  Performance 

a.  What  is  EPA  proposing  today?  The 
purpose  of  the  "demonstration  of 
performance"  toolbox  component  is  to 
allow  a  system  to  demonstrate  that  a 
plant,  or  a  unit  process  within  a  plant, 
should  receive  a  higher 
Cryptosporidium  treatment  credit  than 
is"  presumptively  awarded  under  the 
LT2ESWTR.  For  example,  as  described 
in  section  fV.A,  plants  using 
conventional  treatment  receive  a 
presumptive  3  log  credit  towards  the 
Cryptosporidium  treatment 
requirements  in  Bins  2-4  of  the 
LT2ESWTR.  This  credit  is  based  on  a 
determination  by  EPA  that  conventional 
treatment  plants  achieve  an  average 
Cryptosporidium  removal  of  3  log  when 
in  compliance  with  the  lESWTR  or 
LTlESWTR.  However,  EPA  recognizes 
that  some  conventional  treatment  plants 
may  achieve  average  Cryptosporidium 
removal  efficiencies  greater  than  3  log. 
Similarly,  some  systems  may  achieve 
Cryptosporidium  reductions  with 
certain  toolbox  components  that  are 
greater  than  the  presumptive  credits 
awarded  under  the  LT2ESWTR,  as 
described  in  this  section  (IV.C). 

Where  a  system  can  demonstrate  that 
a  plant,  or  a  unit  process  within  a  plant, 


achieves  a  Cryptosporidium  reduction 
efficiency  greater  than  the  presumptive 
credit  specified  in  the  LT2ESWTR,  it 
may  be  appropriate  for  the  system  to 
receive  a  higher  Cryptosporidium 
treatment  credit.  Today's  proposal  does 
not  include  specific  protocols  for 
systems  to  make  such  a  demonstration, 
due  to  the  potentially  complex  cuid  site 
specific  nature  of  the  testing  that  would 
be  required.  Rather,  today's  proposal 
allows  a  State  to  award  a  higher  level  of 
Cryptosporidium  treatment  credit  to  a 
system  where  the  State  determines, 
based  on  site-specific  testing  with  a 
State-approved  protocol,  that  a 
treatment  plant  or  a  unit  process  within 
a  plant  reliably  achieves  a  higher  level 
of  Cryptosporidium  removal  on  a 
continuing  basis.  Also,  States  may 
award  a  lower  level  of  Cryptosporidium 
treatment  credit  to  a  system  where  a 
State  determines,  based  on  site  specific 
information,  that  a  plant  or  a  unit 
process  within  a  plant  achieves  a 
Cryptosporidium  removal  efficiency  less 
than  a  presumptive  credit  specified  in 
the  LT2ESWTR. 

Systems  receiving  additional 
Cryptosporidium  treatment  credit 
through  a  demonstration  of  performance 
may  be  required  by  the  State  to  report 
operational  data  on  a  monthly  basis  to 
establish  that  conditions  under  which 
demonstration  of  performance  credit 
was  awarded  are  maintained  during 
routine  operation.  The  Toolbox 
Guidance  Manual  (USEPA  2003f)  will 
describe  potential  approaches  to 
demonstration  of  performance  testing. 
This  guidance  is  available  in  draft  in  the 
docket  for  today's  proposal  [http:// 
www.  epa  .gov/edocket/) . 

Note  that  as  described  in  section  IV.C, 
today's  proposal  allows  treatment  plants 
to  achieve  additional  Cryptosporidium 
treatment  credit  through  meeting  the 
design  and/ or  operational  criteria  of 
microbial  toolbox  components,  such  as 
combined  and  individual  filter 
performance,  presedimentation,  bank 
filtration,  two-stage  softening,  secondary 
filtration,  etc.  Plants  that  receive 
additional  Cryptosporidium  treatment 
credit  through  a  demonstration  of 
performance  are  not  also  eligible  for  the 
presumptive  credit  associated  with 
microbial  toolbox  components  if  the 
additional  removal  due  to  the  toolbox 
component  is  captured  in  the 
demonstration  of  performance  credit. 
For  example,  if  a  plant  receives  a 
demonstration  of  performance  credit 
based  on  removal  of  Cryptosporidium  or 
an  indicator  while  operating  under 
conditions  of  lower  finished  water 
turbidity,  the  plant  may  not  also  receive 
additional  presumptive  credit  for  lower 


finished  water  turbidity  toolbox 
components. 

This  demonstration  of  performance 
credit  does  not  apply  to  the  use  of 
chlorine  dioxide,  ozone,  or  UV  light, 
because  today's  proposal  includes 
specific  provisions  allowing  the  State  to 
modify  the  standards  for  awarding 
disinfection  credit  to  these  technologies. 
As  described  in  section  IV.C.  14,  States 
can  approve  site-specific  CT  values  for 
inactivation  of  Cryptosporidium  by 
chlorine  dioxide  and  ozone;  as 
described  in  section  IV.C.15,  States  can 
approve  an  alternative  approach  for 
validating  the  performance  of  UV 
reactors. 

b.  How  was  this  proposal  developed? 
The  Stage  2  M-DBP  Agreement  in 
Principle  recommends  demonstration  of 
performance  as  a  process  for  systems  to 
receive  Cryptosporidium  treatment 
credit  higher  than  the  presumptive 
credit  for  many  microbial  toolbox 
components,  as  well  as  credit  for 
technologies  not  listed  in  the  toolbox. 
EPA  is  aware  that  there  may  be  plants 
where  particular  unit  processes,  or 
combinations  of  unit  processes,  achieve 
greater  Cryptosporidium  removal  than 
the  presiunptive  credit  awarded  under 
the  LT2ESWTR.  In  addition,  the  Agency 
would  like  to  allow  for  the  use  of 
Cryptosporidium  treatment  processes 
not  addressed  in  the  LT2ESWTR,  where 
such  processes  can  demonstrate  a 
reliable  specific  log  removal.  Due  to 
these  factors,  EPA  is  proposing  a 
demonstration  of  performance 
component  in  the  microbial  toolbox, 
consistent  with  the  Advisory  Conunittee 
reconunendation. 

The  Agreement  in  Principle  makes  no 
recommendations  for  how  a 
demonstration  of  performance  should  be 
conducted.  It  is  generally  not  practical 
for  systems  to  directly  quantify  high  log 
removal  of  Cryptosporidium  in 
treatment  plants  because  of  the 
relatively  low  occurrence  of 
Cryptosporidium  in  many  raw  water 
sources  and  limitations  with  analytical 
methods.  Consequently,  if  systems  are 
to  demonstrate  the  performance  of  full 
scale  plants  in  removing 
Cryptosporidium,  this  typically  will 
require  the  use  of  indicators,  where  the 
removal  of  the  indicator  has  been 
correlated  with  the  removal  of 
Cryptosporidium.  As  described 
previously,  a  number  of  studies  have 
shown  that  aerobic  spores  are  an 
indicator  of  Cryptosporidium  removal 
by  sedimentation  and  filtration  (Dugan 
et  al.  2001,  Emelko  et  al.  1999  and  2000, 
Yates  et  al.  1998,  Mazoimie  et  al.  2000). 

The  nature  of  demonstration  of 
performance  testing  that  will  be 
appropriate  at  a  given  facility  will 


depend  on  site  specific  factors,  such  as 
water  quality,  the  particular  process(es) 
being  evaluated,  resources  and 
in&^structiu-e,  and  the  discretion  of  the 
State.  Consequently,  EPA  is  not 
proposing  specific  criteria  for 
demonstration  of  performance  testing. 
Instead,  systems  must  develop  a  testing 
protocol  that  is  approved  by  the  State, 
including  any  requirements  for  ongoing 
reporting  if  demonstration  of 
performance  credit  is  approved.  EPA 
has  developed  a  draft  document, 
Toolbox  Guidance  Manual  (USEPA 
2003f),  that  is  available  with  today's 
proposal  and  provides  guidance  on 
demonstration  of  performance  testing, 
c.  Request  for  comment.  The  Agency 
requests  comment  on  today's  proposal 
for  systems  to  demonstrate  higher 
Cryptosporidium  removal  levels.  EPA 
specifically  requests  comment  on  the 
following  issues: 

•  Approaches  that  should  be 
considered  or  excluded  for 
demonstration  of  performance  testing; 

•  Whether  EPA  should  propose 
minimum  elements  that  demonstration 
of  performance  testing  must  include; 

•  Whether  a  factor  of  safety  should  be 
applied  to  the  results  of  demonstration 
of  performance  testing  to  accoimt  for 
potential  differences  in  removal  of  an 
indicator  and  removal  of 

'  Cryptosporidium,  or  uncertainty  in  the 
application  of  pilot-scale  results  to  full- 
scale  plants; 

•  Whether  or  under  what  conditions 
a  demonstration  of  performance  credit 
should  be  allowed  for  a  imit  process 
within  a  plant — a  potential  concern  is 
that  certain  unit  processes,  such  as  a 
sedimentation  basin,  can  be  operated  in 
a  manner  that  vtdll  increase  removal  in 
the  imit  process  but  decrease  removal  in 
subsequent  treatment  processes  and, 
therefore,  lead  to  no  overall  increase  in 
removal  through  the  plant.  An  approach 
to  address  this  concern  is  to  limit 
demonstration  of  performance  credit  to 
removal  demonstrated  across  the  entire 
treatment  plant. 

D.  Disinfection  Benchmarks  for  Giardia 
lamblia  and  Viruses 

1.  What  Is  EPA  Proposing  Today? 

EPA  proposes  to  establish  the 
disinfection  benchmark  imder  the 
LT2ESWTR  as  a  procedure  to  ensure 
that  systems  maintain  protection  against 
microbial  pathogens  as  they  implement 
the  Stage  2  M-DBP  niles  (i.e..  Stage  2 
DBPR  and  LT2ESWTR).  The 
disinfection  benchmark  serves  as  a  tool 
for  systems  and  States  to  evaluate  the 
impact  on  microbial  risk  of  proposed 
changes  in  disinfection  practice.  EPA 
established  the  disinfection  benchmark 


under  the  lESWTR  and  LTlESWTR  for 
the  Stage  1  M-DBP  rules,  as 
recommended  by  the  Stage  1  M-DBP 
Advisory  Committee.  Today's  proposal 
extends  disinfection  benchmark 
requirements  to  apply  to  the  Stage  2  M- 
DBP  rules. 

Under  the  proposed  LT2ESWTR,  the 
disinfection  benchmark  procedure 
involves  a  system  charting  levels  of 
Giardia  lamblia  and  virus  inactivation 
at  least  once  per  week  over  a  period  of 
at  least  one  year.  This  creates  a  profile 
of  inactivation  performance  that  the 
System  must  use  to  determine  a  baseline 
or  benchmark  of  inactivation  against 
which  proposed  changes  in  disinfection 
practice  can  be  measured.  Only  certain 
systems  are  required  to  develop  profiles 
and  keep  them  on  file  for  State  review 
during  sanitary  surveys.  When  those 
systems  that  are  required  to  develop  a 
profile  plan  a  significant  change  in 
disinfection  practice  (defined  later  in 
this  section),  they  must  submit  the 
profile  and  an  analysis  of  how  the 
proposed  change  will  affect  the  current 
disinfection  benchmark  to  the  State  for 
review. 

Systems  that  developed  disinfection 
profiles  under  the  lESWTR  or 
LTlESWTR  and  have  not  made 
significant  changes  in  their  disinfection 
practice  or  changed  soiut;es  are  not 
required  to  collect  additional 
operational  data  to  create  disinfection 
profiles  under  the  LT2ESWTR.  Systems 
that  produced  a  disinfection  profile  for 
Giardia  lamblia  but  not  viruses  under 
the  lESWTR  or  LTlESWTR  may  be 
required  to  develop  a  profile  for  viruses 
under  the  LT2ESWTR.  Where  a 
previously  developed  Giardia  lamblia 
profile  is  acceptable,  systems  may 
develop  a  virus  profile  using  the  same 
operational  data  (i.e.,  CT  values)  on 
which  the  Giardia  lamblia  profile  is 
based.  Spreadsheets  developed  by  EPA 
and  States  automatically  calculate 
Giardia  lamblia  and  virus  profiles  using 
the  same  operational  data.  EPA  believes 
that  virus  profiling  is  necessary  because 
many  of  the  disinfection  processes  that 
systems  will  select  to  comply  with  the 
Stage  2  DBPR  and  LT2ESWTR  (e.g., 
chloramines,  UV,  MF/UF)  are  relatively 
less  effective  against  viruses  than 
Giardia  lamblia  in  comparison  to  free 
chlorine. 

The  disinfection  benchmark 
provisions  contain  three  major 
components:  (a)  Applicability 
requirements  and  schedule,  (b) 
characterization  of  disinfection  practice, 
and  (c)  State  review  ofproposed 
changes  in  disinfection  practice.  Each  of 
these  components  is  discussed  in  the 
following  paragraphs. 
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monitor  for  Cryptosporidium  must 
develop  Giardia  lamblia  and  virus 
disinfection  profiles  imder  the 
LT2ESWTR.  This  includes  all  surface 
water  systems  except  (1)  systems  that 
provide  5.5  log  total  treatment  for 
Cryptosporidium,  equivalent  to  meeting 
the  treatment  requirements  of  Bin  4  and 
(2)  small  systems  (<1Q,000  people 
served)  that  do  not  exceed  5ie  E.  coli 
trigger  (see  section  IV.A  for  details). 
Systems  not  required  to  monitor  for 
Cryptosporidium  as  a  result  of  providing 
5.5  log  of  treatment  are  not  required  to 
prepare  disinfection  profiles.  However, 
small  systems  that  do  not  exceed  the  K 
coli  trigger  are  required  to  prepare 
Giardia  lamblia  and  virus  disinfection 
profiles  if  one  of  the  following  criteria 
apply,  based  on  DBP  levels  in  their 
distribution  systems: 

(1)*  TTHM  levels  in  the  distribution 
system,  based  on  samples  collected  for 
compliance  with  the  Stage  1  DBPR,  are 
at  least  80%  of  the  MCL  (0.064  mg/L)  at 
any  Stage  1  DBPR  sampling  point  based 
on  a  locational  running  annual  average 
(LRAA). 

(2)*  HAAS  levels  in  the  distribution 
system,  based  on  the  samples  collected 


for  compliance  with  the  Stage  1  DBPR, 
are  at  least  80%  of  the  MCL  (0.048  mg/ 
L)  at  any  Stage  1  DBPR  sampling  point 
based  on  an  LRAA. 

*These  criteria  only  apply  to  systems 
that  are  required  to  comply  with  the 
DBP  rules,  i.e.,  community  and  non- 
transient  non-commimity  systems. 
Table  IV-22  presents  a  summary 
schedule  of  the  required  deadlines  for 
disinfection  profiling  activities, 
categorized  by  system  size  and  whether 
a  small  system  is  required  to  monitor  for 
Cryptosporidium.  The  deadlines  are 
based  on  the  expectation  that  a  system 
should  have  a  disinfection  profile  at  the 
time  the  system  is  classified  in  a 
Cryptosporidium  treatment  bin  under 
LT2ESWTR  and/or  has  determined  the 
need  to  make  treatment  changes  for  the 
Stage  2  DBPR.  Systems  have  three  years 
from  this  date,  with  a  possible  two  year 
extension  for  capital  improvements  if 
granted  by  the  State,  within  which  to 
complete  their  evaluation,  design,  and 
implementation  of  treatment  changes  to 
meet  the  requirements  of  the 
LT2ESWTR  and  the  Stage  2  DBPR. 


T  \BLE  IV-22.— Schedule  of  Implementation  Deadlines  Related  to  Disinfection  Profiling  ^ 


Activity 


Complete  1  yea  rot  E.  co// monitoring 

Detemiine  wtiel  ler  required  to  profile  based  on  DBP  levels  and  notify  State  ^ 

Begin  disinfectidn  profiling*  

Complete  Crypipsporidium  monrtoring  

Complete  disinfection  profiling  based  on  at  least  one  year's  data^ 


Systems  serv- 
ing >1 0,000 
people  2 


Systems  serving  <1 0,000  peo- 
ple 


NA 
NA 
24 
30 
36 


Required  to 

monitor  for 

Cryptosporidium 


42 
NA 
54 
60 
66 


Not  required  to 

monitor  for 
Cryptosporidi- 
um- ^  (< 


42 
42 
42 
NA 
54 


'  Numbers  in  jaWe  indicate  monttis  following  promulgation  of  the  LT2ESWTR 
v^^dSSiJSles^*^'  °*  ^^  '°^  Cryptosporidium  treatment  (equivalent  to  meeting  Bin  4  treatment  requirements)  are  not  required  to  de- 

c.  Ifj^^"^^  ^au"9  '®'*'®^  '^^"  ^°°°°  P^^P*®  ^"^  "°'  required  to  monitor  for  Cryptosporidium  if  mean  E.  coli  levels  are  less  than  10/100  mL  for 
syslerns  using  like/reservoir  sources  or  less  ttian  50/1 00  mL  for  systems  using  flowing  stream  sources  ■  i*  >  w  mi.  lor 

«  Unless  systam  has  existing  disinfection  profiling  data  that  are  acceptable 
quired'^  ^^\    coincides  with  the  start  of  the  3  year  period  at  the  end  of  which  compliance  with  the  LT2ESWTR  and  Stage  2  DBPR  is  re- 

6  Not  required  to  conduct  profiling  unless  TTHM  or  HAAS  exceeds  trigger  values  of  80%  of  MCL  at  any  sampling  point  based  on  LRAA. 
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The  locational  running  annual 
average  (LRAA)  of  TTHM  and  HAAS 
levels  used  by  small  systems  that  do  not 
monitor  for  Cryptosporidium  to 
determine  whether  profiling  is  required 
must  be  based  on  one  year  of  DBP  data 
collected  during  the  period  following 
promulgation  of  the  LT2ESWTR,  or  as 
determined  by  the  State.  By  the  date 
indicated  in  Table  IV-22,  these  systems 
must  report  to  the  State  on  their  DBP 
LRAAs  and  whether  the  disinfection 
profiling  requirements  apply.  If  either 
DBP  LRAA  meets  the  criteria  specified 
previously,  the  system  must  begin 


disinfection  profiling  by  the  date 
proposed  in  Table  rV-22. 

b.  Developing  the  disinfection  profile 
and  benchmark.  Under  the  LT2ESWTR, 
a  disinfection  profile  consists  of  a 
compilation  of  Giardia  lamblia  and 
virus  log  inactivation  levels  computed 
at  least  weekly  over  a  period  of  at  least 
one  year,  as  based  on  operational  and 
water  quality  data  (disinfectant  residual 
concentration(s),  contact  time(s), 
temperature(s),  and,  where  necessary, 
pH).  The  system  may  create  the  profile 
by  conducting  new  weekly  (or  more 
firequent)  monitoring  and/or  by  using 


grandfathered  data.  A  system  that 
created  a  Giardia  lamblia  disinfection 
profile  under  the  lESWTR  or 
LTlESWTR  may  use  the  operational 
data  collected  for  the  Giardia  lamblia 
profile  to  create  a  virus  disinfection 
profile. 

Grandfathered  data  are  those 
operational  data  that  a  system  has 
previously  collected  at  a  treatment  plant 
during  the  course  of  normal  operation. 
Those  systems  that  have  all  the 
necessary  information  to  determine 
profiles  using  existing  operational  data 
collected  prior  to  the  date  when  the 
system  is  required  to  begin  profiling 
may  use  these  data  in  developing 
profiles.  However,  grandfathered  data 
must  be  substantially  equivalent  to 
operational  data  that  would  be  collected 
under  this  rule.  These  data  must  be 
representative  of  inactivation  through 
the  entire  treatment  plant  and  not  just 
of  certain  treatment  segments. 

To  develop  disinfection  profiles 
imder  this  rule,  systems  are  required  to 
exercise  one  of  the  following  three 
options: 

Option  1 — Systems  conduct 
monitoring  at  least  once  per  week 
following  the  process  described  later  in 
this  section. 

Option  2 — Systems  that  conduct 
monitoring  under  this  rule,  as  described 
under  Option  1,  can  also  use  one  or  two 
years  of  acceptable  grandfathered  data, 
in  addition  to  one  year  of  new 
operational  data,  in  developing  the 
disinfection  profile. 

Option  3 — Systems  that  have  at  least 
one  year  of  acceptable  existing 
operational  data  are  not  required  to 
conduct  new  monitoring  to  develop  the 
disinfection  profile  under  this  rule. 
Instead,  they  can  use  a  disinfection 
profile  based  on  one  to  three  years  of 
grandfathered  data. 

Process  to  be  followed  by  PWS  for 
developing  the  disinfection  profile: 
— Measure  disinfectant  residual 
concentration  (C,  in  mg/L)  before  or  at 
the  first  customer  and  just  prior  to 
each  additional  point  of  disinfectant 
addition,  whether  with  the  same  or  a 
different  disinfectant. 
— Determine  contact  time  (T,  in 
minutes)  for  each  residual 
disinfectant  monitoring  point  during 
peak  flow  conditions.  T  could  be 
based  on  either  a  tracer  study  or 
assumptions  based  on  contactor  basin 
geometry  and  baffling.  However, 
systems  must  use  the  same  method  for 
both  grandfathered  data  and  new  data. 
— Measure  water  temperature  (°C)  (for 

disinfectants  other  than  UV). 
— Measure  pH  (for  chlorine  only). 

To  determine  the  weekly  log 
inactivation,  the  system  must  convert 


operational  data  from  one  day  each 

week  to  the  corresponding  log 

inactivation  values  for  Giardia  lamblia 

and  viruses.  The  procedure  for  Giardia 

lamblia  is  as  follows: 

— Determine  CTcaic  for  each  disinfection 
segment. 

— Determine  CT99.9  (i.e.,  3  log 

inactivation)  from  tables  in  the  SWTR 
(40  CFR  141.74)  using  temperature 
(and  pH  for  chlorine)  for  each 
disinfection  segment.  States  can  allow 
an  alternate  calculation  procedure 
(e.g.,  use  of  a  spreadsheet). 

— For  each  segment,  log  inactivation  = 

(CTcalc/CT99  9)  X  3.0. 

— Sum  tile  log  inactivation  values  for 

each  segment  to  get  the  log 

inactivation  for  the  day  (or  week). 

For  calculating  the  virus  log 
inactivation,  systems  should  use  the 
procedures  approved  by  States  imder 
the  lESWTR  or  LTlESWTR.  Log 
inactivation  benchmark  is  calculated  as 
follows: 
— Determine  the  calendar  month  with 

the  lowest  log  inactivation. 
— ^The  lowest  month  becomes  the 

critical  period  for  that  year. 
— If  acceptable  data  from  multiple  years 

are  available,  the  average  of  critical 

periods  for  each  year  becomes  the 

benchmark. 
— If  only  one  year  of  data  is  available, 

the  critical  period  for  that  year  is  the 

benchmark. 

c.  State  review.  If  a  system  that  is 
required  to  produce  a  disinfection 
profile  proposes  to  make  a  significant 
change  in  disinfection  practice,  it  must 
calculate  Giardia  lamblia  and  virus 
inactivation  benchmarks  and  must 
notify  the  State  before  implementing 
such  a  change.  Significant  changes  in 
disinfection  practice  are  defined  as  (1) 
moving  the  point  of  disinfection  (this  is 
not  intended  to  include  routine  seasonal 
changes  already  approved  by  the  State), 
(2)  changing  the  type  of  disinfectant,  (3) 
changing  the  disinfection  process,  or  (4) 
making  other  modifications  designated 
as  significant  by  the  State.  When 
notifying  the  State,  the  system  must 
provide  a  description  of  the  proposed 
change,  the  disinfection  profiles  and 
inactivation  benchmarks  for  Giardia 
lamblia  and  viruses,  and  an  analysis  of 
how  the  proposed  change  will  affect  the 
current  inactivation  benchmarks.  In 
addition,  the  system  should  have 
disinfection  profiles  and,  if  applicable, 
inactivation  benchmarking 
documentation,  available  for  the  State  to 
review  as  part  of  its  periodic  sanitary 
survey. 

EPA  developed  for  the  lESWTR,  with 
stakeholder  input,  the  Disinfection 
Profiling  and  Benchmarking  Guidance 


Manual  (USEPA  1999d).  This  manual 
provides  guidance  to  systems  and  States 
on  the  development  of  disinfection 
profiles,  identification  and  evaluation  of 
significant  changes  in  disinfection 
practices,  and  considerations  for  setting 
an  alternative  benchmark.  If  necessary, 
EPA  will  produce  an  addendum  to 
reflect  changes  in  the  profiling  and 
benchmarking  requirements  necessary 
to  comply  with  LT2ESWTR. 

2.  How  Was  This  Proposal  Developed? 

A  fundamental  premise  in  the 
development  of  the  M-DBP  rules  is  the 
concept  of  balancing  risks  between 
DBFs  and  microbial  pathogens. 
Disinfection  profiling  and 
benchmarking  were  established  under 
the  lESWTR  and  LTlESWTR,  based  on 
a  recommendation  by  the  Stage  1  M- 
DBP  Federal  Advisory  Committee,  to 
ensure  that  systems  maintained 
adequate  control  of  pathogen  risk  as 
they  reduced  risk  from  DBFs.  Today's 
proposal  would  extend  disinfection 
benchmarking  requirements  to  the 
LT2ESWTR. 

EPA  believes  this  extension  is 
necessary  because  some  systems  will 
make  significant  changes  in  their 
current  disinfection  practice  to  meet 
more  stringent  limits  on  TTHM  and 
HAAS  levels  under  the  Stage  2  DBPR 
and  additional  Cryptosporidium 
treatment  requirements  under  the 
LT2ESWTR.  In  order  to  ensure  that 
these  systems  continue  to  provide 
adequate  protection  against  the  full 
spectrum  of  microbial  pathogens,  it  is 
appropriate  for  systems  and  States  to 
evaluate  the  effects  of  such  treatment 
changes  on  microbial  drinking  water 
quality.  The  disinfection  benchmark 
serves  as  a  tool  for  making  such 
evaluations. 

EPA  projects  that  to  comply  with  the 
Stage  2  DBPR,  systems  will  make 
changes  to  their  disinfection  practice, 
including  switching  from  free  chlorine 
to  chloramines  and,  to  a  lesser  extent, 
installing  technologies  like  ozone, 
membranes,  and  UV.  Similarly,  to 
provide  additional  treatment  for 
Cryptosporidium,  some  systems  will 
install  technologies  like  UV,  ozone,  and 
microfiltration.  While  these  processes 
are  all  effective  disinfectants, 
chloramines  are  a  weaker  disinfectant 
than  free  chlorine  for  Giardia  lamblia. 
Ozone,  UV,  and  membranes  can  provide 
highly  effective  treatment  for  Giardia 
lamblia,  but  they,  as  well  as 
chloramines,  are  less  efficient  for 
treating  viruses  than  free  chlorine, 
relative  to  their  efficacy  for  Giardia 
lamblia.  Because  of  this,  a  system 
switching  from  fr«e  chlorine  to  one  of 
these  alternative  disinfection 
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Inactivation  varied  by  several  logs  (i.e., 
orders  of  magnitude)  on  a  day-to-day 
basis  at  particular  treatment  plants  and 
by  as  much  as  tens  of  logs  over  a  year 
due  to  changes  in  water  temperature, 
flow  rate,  seasonal  change^,  pH,  and 
disinfectant  demand.  There  were  also 
differences  between  years  at  individual 
plants.  To  address  these  variations,  M- 
DBP  stakeholders  developed  the 
procedure  of  profiling  a  plant's 
inactivation  levels  over  a  period  of  at 
least  one  year,  and  then  establishing  a 
benchmark  of  minimum  inactivation  as 
a  way  to  characterize  disinfection 
practice. 

Benchmarking  of  inactivation  levels, 
an  assessment  of  the  impact  of  proposed 
changes  on  the  level  of  microbial 
inactivation  of  Giardia  lamblia  and 
viruses,  and  State  review  prior  to 
approval  of  substantial  changes  in 
treatment  are  important  steps  in 
avoiding  conditions  that  present  an 
increase  in  microbial  risk.  In  its 
assessment  of  the  microbial  risk 
associated  with  the  proposed  changes. 
States  could  consider  site-specific 
knowledge  of  the  watershed  and 
hydrologic  factors  as  well  as  variability, 
flexibility  and  reliability  of  treatment  to 
ensure  that  treatment  for  both  protozoan 
and  viral  pathogens  is  appropriate. 

EPA  emphasizes  that  benchmarking  is 
not  intended  to  function  as  a  regulatory 
standard.  Rather,  the  objective  of  the 
disinfection  benchmark  is  to  facilitate 
interactions  between  the  States  and 
systems  for  the  purpose  of  assessing  the 
impact  on  microbial  risk  of  proposed 
significant  changes  to  current 
disinfection  practices.  Final  decisions 
regarding  levels  of  disinfection  for 
Giardia  lamblia  and  viruses  beyond 
those  required  by  the  SWTR  that  are 
necessary  to  protect  public  health  will 
continue  to  be  left  to  the  States.  For  this 
reason  EPA  has  not  mandated  specific 
evaluation  protocols  or  decision 
matrices  for  analyzing  changes  in 
disinfection  practice.  EPA,  however, 
will  provide  support  to  the  States  in 
making  these  analyses  through  the 
issuance  of  guidance. 

3.  Request  for  Comments 

EPA  requests  comment  on  the 
proposed  provisions  of  the  inactivation 
profiling  and  benchmarking 
requirement. 

E.  Additional  Treatment  Technique 
Requirements  for  Systems  With 
Uncovered  Finished  Water  Storage 
Facilities 

1.  What  Is,  EPA  Proposing  Today? 

EPA  is  proposing  requirements  for 
systems  with  uncovered  finished  water 


storage  facilities.  The  proposed  rule 
requires  that  systems  with  uncovered 
finished  water  storage  facilities  must  (1) 
cover  the  uncovered  finished  water 
storage  facility,  or  (2)  treat  storage 
facility  discharge  to  the  distribution 
system  to  achieve  a  4  log  virus 
inactivation,  unless  (3)  the  system 
implements  a  State-approved  risk 
mitigation  plan  that  addresses  physical 
access  and  site  security,  surface  water 
runoff,  animal  and  bird  waste,  and 
ongoing  water  quality  assessment,  and 
includes  a  schedule  for  plan 
implementation.  Where  applicable,  the 
plans  should  account  for  cultural  uses 
by  Indian  Tribes. 

Systems  must  notify  the  State  if  they 
use  uncovered  finished  water  storage 
facilities  no  later  than  2  years  following 
LT2ESWTR  promulgation.  Systems 
must  cover  or  treat  uncovered  finished 
facilities  or  have  a  State-approved  risk 
mitigation  pipji  within  3  years  following 
LT2ESWTR  promulgation,  with  the 
possibility  of  a  two  year  extension 
granted  by  States  for  systems  making 
capital  improvements.  Systems  seeldng 
approval  for  a  risk  mitigation  plan  must 
submit  the  plan  to  the  State  within  2 
years  following  LT2ESWTR 
promulgation. 

These  provisions  apply  to  uncovered 
tanks,  reservoirs,  or  other  facilities 
where  water  is  stored  after  it  has 
undergone  treatment  to  satisfy  microbial 
treatment  technique  requirements  for 
Giardia  lamblia,  Cryptosporidium,  and 
viruses.  In  most  cases,  this  refers  to 
storage  of  water  following  all  filtration 
steps,  where  required,  and  primary 
disinfection. 

2.  How  Was  This  Proposal  Developed? 

Today's  proposal  is  intended  to 
mitigate  the  water  quality  degradation 
and  increased  health  risks  that  can 
result  from  uncovered  finished  water 
storage  facilities.  In  addition,  these 
proposed  requirements  for  uncovered 
finished  water  storage  facilities  are 
consistent  with  recommendations  of  the 
Stage  2  M-DBP  Advisory  Committee  in 
the  Agreement  in  Principle  (USEPA 
2000a). 

The  use  of  uncovered  finished  water 
storage  facilities  has  been  questioned 
since  1930  due  to  their  susceptibility  to 
contamination  and  subsequent  threats  to 
public  health  (LeChevallier  et  al.  1997). 
Many  potential  sources  of 
contamination  can  lead  to  the 
degradation  of  water  quality  in 
uncovered  finished  water  storage 
facilities.  These  include  surface  water 
runoff,  algal  growth,  insects  and  fish, 
bird  and  animal  waste,  airborne 
deposition,  and  human  activity. 
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Algal  blooms  are  the  most  common 
problem  in  open  reservoirs  and  can 
become  a  public  health  risk,  as  they 
increase  the  presence  of  bacteria  in  the 
water.  Algae  growth  also  leads  to  the 
formation  of  disinfection  bjrproducts 
and  causes  taste  and  odor  problems. 
Some  algae  produce  toxins  that  can 
induce  headache,  fever,  diarrhea, 
abdominal  pain,  nausea,  and  vomiting. 
Bfrd  and  animal  wastes  are  also 
common  and  significant  sources  of 
contamination.  These  wastes  may  carry 
microbial  contaminants  such  as 
coliform  bacteria,  viruses,  and  human 
pathogens,  including  Vibrio  cholera. 
Salmonella,  Mycobacteria,  Typhoid, 
Giardia  lamblia,  and  Cryptosporidium 
(USEPA  1999e).  Microbial  pathogens  are 
found  in  surface  water  nmoff,  along 
with  agricultural  chemicals,  automotive 
wastes,  turbidity,  metals,  and  organic 
matter  (USEPA  1999e,  LeChevallier  et 
al.  1997). 

In  an  effort  to  minimize 
contamination,  systems  have 
implemented  various  controls  such  as 
reservoir  covers  and  liners,  regular 
draining  and  washing,  security  and 
monitoring,  bird  and  insect  control 
programs,  and  drainage  design  to 
prevent  surface  runoff  from  entering  the 
facility  (USEPA  1999e). 

A  nimiber  of  studies  have  evaluated 
the  degradation  of  water  quality  in 
uncovered  finished  water  storage 
facilities.  LeChevallier  et  al.  (1997) 
compared  influent  and  effluent  samples 
from  six  uncovered  finished  water 
storage  reservoirs  in  New  Jersey  for  a 
one  year  period.  There  were  significant 
increases  in  the  turbidity,  particle 
count,  total  coliform,  fecal  coliform,  and 
heterotrophic  plate  count  bacteria  in  the 
effluent  relative  to  the  influent.  Of 
particular  concern  were  fecal  coliforms, 
which  were  detected  in  18  percent  of 
eflluent  samples  (no  influent  samples 
were  positive  for  coliforms).  Fecal 
coliforms  are  used  as  an  indicator  of  the 
potential  for  contamination  by 
pathogens.  Giardia  and/or 
Cryptosporidium  were  detected  in  15% 
of  inlet  samples  and  25%  of  effluent 
samples,  demonstrating  a  significant 
increase  in  the  effluent.  There  was  a 
significant  decrease  in  the  chlorine 
residual  concentration  in  some  effluent 
samples. 

Increases  in  algal  cells,  heterotrophic 
plate  count  (HPC)  bacteria,  tiu-bidity, 
color,  particle  counts,  and  biomass,  and 
decreases  in  residual  chlorine  levels, 
have  been  reported  in  other  studies  of 
uncovered  finished  water  reservoirs  as 
well  (Pluntze  1974,  AWWA  Committee 
1983,  Silverman  et  al.  1983). 
Researchers  have  shown  that  small 
mammals,  birds,  fish,  and  algal  growth 


contribute  to  the  microbial  degradation 
of  an  open  finished  water  reservoir 
(Graczyk  et  al.  1996,  Geldreich  1990, 
Payer  and  Ungar  1986,  Current  1986). 

As  described  in  section  11,  the 
lESWTR  and  LTlESWTR  require  water 
systems  to  cover  all  new  reservoirs,  " 
holding  tanks,  or  other  storage  facilities 
for  finished  water.  However,  these  rules 
do  not  require  systems  to  cover  existing 
finished  water  storage  facilities.  EPA 
stated  in  the  preamble  to  the  final 
lESWTR  (63  FR  69494,  December  16, 
1998)  (USEPA  1998a)  that  with  respect 
to  requirements  for  existing  uncovered 
finished  water  storage  facilities,  the 
Agency  needed  more  time  to  collect  and 
analyze  additional  information  to 
evaluate  regulatory  impact.  The 
lESWTR  preamble  affirmed  that  EPA 
would  consider  whether  to  require  the 
covering  of  existing  storage  facilities 
during  the  development  of  subsequent 
microbial  regulations  when  additional 
data  to  estimate  national  costs  were 
available. 

Since  promulgation  of  the  lESWTR, 
EPA  has  collected  sufficient  data  to 
estimate  national  cost  implications  of 
regulatory  control  strategies  for 
uncovered  finished  water  storage 
facilities.  Based  on  information 
provided  by  States,  EPA  estimates  that 
there  are  approximately  138  uncovered 
finished  water  storage  facilities  in  the 
United  States  and  territories,  not 
including  reservoirs  that  systems 
currently  plan  to  cover  or  take  off-line. 
Costs  for  covering  these  storage  facilities 
or  treating  the  effluent,  consistent  vdth 
today's  proposed  requirements,  are 
presented  in  section  VI  of  this  preamble 
and  in  the  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a).  Briefly, 
total  capital  costs  were  estimated  as 
$64.4  million,  resulting  in  annualized 
present  value  costs  of  $5.4  million  at  a 
three  percent  discoimt  rate  and  $6.4 
million  at  a  seven  percent  discount  rate. 

Based  on  the  findings  of  studies  cited 
in  this  section,  EPA  continues  to  be 
concerned  about  contamination 
occurring  in  uncovered  finished  water 
storage  facilities.  Therefore,  as 
recommended  by  the  Advisory 
Committee.  EPA  is  proposing  control 
measures  for  all  systems  with  uncovered 
finished  water  storage  facilities.  This 
proposal  is  intended  to  represent  a 
balanced  approach,  recognizing  both  the 
potentially  significant  but  uncertain 
risks  associated  with  uncovered 
finished  water  storage  facilities  and  the 
substantial  costs  of  either  covering  them 
or  building  alternative  storage.  Today's 
proposal  aJlows  systems  to  treat  the 
storage  facility  effluent  instead  of 
providing  a  cover.  Alternatively,  States 
may  determine  that  existing  risk 


mitigation  is  adequate,  provided  a 
system  implements  a  risk  mitigation 
plan  as  described  in  this  section. 

3.  Request  for  Comments 

EPA  requests  comment  on  the 
proposed  requirements  pertaining  to 
imcovered  finished  water  storage 
facilities.  Specifically,  the  Agency 
would  like  comment  on  the  following 
issues,  and  requests  that  comments 
include  available  supporting  data  or 
other  technical  information: 

•  Is  it  appropriate  to  allow  systems 
with  uncovered  finished  water  storage 
facilities  to  implement  a  risk 
management  plan  or  treat  the  effluent  to 
inactivate  viruses  instead  of  covering 
the  facility? 

•  If  systems  treat  the  effluent  of  an 
uncovered  finished  water  storage 
facility  instead  of  covering  it,  should 
systems  be  required  to  inactivate 
Cryptosporidium  and  Giardia  lamblia, 
since  these  protozoa  have  been  found  to 
increase  in  uncovered  storage  facilities? 

•  Additional  information  on 
contamination  or  health  risks  that  may 
be  associated  with  uncovered  finished 
water  storage  facilities. 

•  Additional  data  on  how 
climatological  conditions  affect  water 
quality,  including  daily  fluctuations  in 
the  stability  of  the  water  related  to 
corrosion  control. 

•  The  definition  of  an  uncovered 
finished  water  storage  facility  in  40  CFR 
141.2  is  a  tank,  reservoir,  or  other 
facility  used  to  store  water  that  will 
undergo  no  further  treatment  except 
residual  disinfection  and  is  open  to  the 
ratmosphere.  There  is  a  concern  that  this 
definition  may  not  include  certain 
systems  using  what  would  generally  be 
considered  an  uncovered  finished  water 
storage  facility.  An  example  is  a  system 
that  applies  a  corrosion  inhibitor 
compound  to  the  effluent  of  an 
uncovered  storage  facility  where  water 
is  stored  after  filtration  and  primary 
disinfection.  In  this  case,  the  system 
may  claim  that  the  corrosion  inhibitor 
constitutes  additional  treatment  and, 
consequently,  the  reservoir  does  not 
meet  EPA's  definition  of  an  uncovered 
finished  water  storage  facility.  EPA 
requests  cohunent  on  whether  the 
definition  of  an  uncovered  finished 
water  storage  facility  should  be  revised 
to  specificaUy  include  systems  that 
apply  a  treatment  such  as  corrosion 
control  to  water  stored  in  an  uncovered 
reservoir  after  the  water  has  undergone 
filtration,  where  required,  and  primary 
disinfection. 

F.  Compliance  Schedules 

Today's  proposal  includes  deadlines 
for  public  water  systems  to  comply  with 
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the  proposed  monitoring,  reporting,  and 
treatment  req  uirements.  These 
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Small  Systems  ( 
pie). 


are 


2  Systems  are 


sample  at  least  monthly  for 
Cryptosporidium,  E.  tro/j,  and  turbidity 
in  their  source  water  for  24  months, 
begirming  6  months  after  promulgation 
of  the  LT2ESWTR.  Large  systems  must 
submit  a  sampling  schedule  to  their 
primacy  agency  (in  this  case,  EPA)  no 
later  than  3  months  after  promulgation 
oftheLT2ESWTR. 

Small  siu-face  water  systems  (fewer 
than  10,000  people  served)  that  filter 
must  conduct  biweekly  E.  coli  sampling 
in  their  source  water  for  1  year, 
beginning  30  months  after  LT2ESWTR 
promulgation.  States  may  designate  an 
alternate  indicator  monitoring  strategy 
based  on  EPA  guidance,  but  compliance 
schedules  will  not  change.  Small 
systems  that  exceed  the  indicator  trigger 
value  (i.e.,  mean  E.  coli  >  10/100  mL  for 
lake/reservoir  soiu-ces  or  >  50/100  mL 
for  flowing  stream  sources)  must 
conduct  soiu-ce  water  Cryptosporidium 
sampling  twice-per-month  for  1  year, 
beginning  48  months  after  LT2ESWTR 
promulgation  (i.e.,  beginning  6  months 
following  the  completion  of  E.  coli 
sampling).  Small  systems  must  submit 


an  E.  coli  sampling  schedule  to  their 
primacy  agency  no  later  than  27  months 
after  LT2ESWTR  promulgation.  If 
Cryptosporidium  monitoring  is 
required,  small  systems  must  submit  a 
Cryptosporidium  sampling  schedule  no 
later  than  45  months  after  LT2ESWTR 
promulgation. 

Large  systems  must  carry  out  a  second 
round  of  source  water  monitoring 
beginning  108  months  after  LT2ESWTR 
promulgation,  which  is  6  years  after 
initiej  bin  classification.  Similarly, 
small  systems  must  conduct  a  second 
round  of  indicator  monitoring  {E.  coli  or 
other  as  designated  by  the  State) 
beginning  138  months  after  LT2ESWTR 
promulgation,  which  is  6  years  after 
their  initial  bin  classification.  Small 
systems  that  exceed  the  indicator  trigger 
value  in  the  second  round  of  indicator 
monitoring  must  conduct  a  second 
round  of  Cryptosporidium  monitoring, 
beginning  156  months  after  LT2ESWTR 
promulgation. 

Compliance  dates  for  filtered  systems 
are  summarized  in  Table  IV-23. 


Table  IV-23.— Summary  of  Compliance  Dates  for  Filtered  Systems 


Syst  sm  type 


Requirement 


Large  Systems   serve  >  10,000  peo- 
ple). 


xrve  <1 0,000  peo- 


Submlt  sampling  schedule  '-^ 


Source  water  Cryptosporidium,  E.  coli  and  turbidity 

monitoring. 
Comply  with  additional  Cryptosporidium  treatment 

requirements. 
Second  round  of  source  water  Cryptosporidium,  E. 

coli,  and  turbidity  monitoring  =. 
Submit  E.  coli  sampling  schedule-  ; 

Source  water  E.  coli  monitoring  

Second  round  of  source  water  E.  coli  monitoring  ^  ... 


Compliance  date 


No  later  than  3  months  after  promulgation. 

Begin  monthly  monitoring  6  months  after  promulga- 
tion for  24  months. 
No  later  than  72  months  after  promulgation.^ 

Begin  monthly  monitoring  108  months  after  promul- 
gation for  24  months. 
No  later  than  27  months  after  promulgation. 

Begin  biweekly  monitoring  30  months  after  promul- 
gation for  1  year. 

Begin  biweekly  monitoring  138  months  after  promul- 
gation for  1  year. 


Additional  requirements  if  indicator  {e.g.,  E.  coh)  trigger  level  is  exceeded^ 


Submit  Cryptosporidium  sampling  schedule  '-^ 
Source  water  Cryptosporidium  monitoring  


Comply  with  additional  Cryptosporidium  treatment 

requirements. 
Second   round   of   source   water   Cryptosporidium 

monitoring. 


No  later  than  45  months  after  promulgation. 

Begin  twice-per-month  monitoring  no  later  than  48 

months  after  promulgatksn  for  1  year. 
No  later  than  102  months  after  promulgation.'-' 

Begin  twice-per-month  monitoring  no  later  than  156 
months  after  promulgation  for  1  year. 


s  meMdescTt^d^nS'onyv^l^lT'^""'^  """^^  (grandfathered)  data  to  meet  LT2ESWTR  requirements  if  specified  quality  control  criteria 


lot  required  to  nionitor  if  they  will  provide  at  least  5.5  log  Cryptosporidium  treatment  and  notify  EPA  or  the  State 


3  States  may  g^ant  up  to  an  additional  two  years  for  systems  making  capital  improvements 
"If  the  E.  coll  pnnual  mean  concentration  exceeds  10/100  mL  for  systems  usinq  lakes/re 
using  flowing  strdam  sources,  Cryptosporidium  monitoring  is  required 
5  Systems  that  do  not  exceed  the  E.  coli  trigger  level  are  classified 


LTlESWTRIeveU 


ii.  Unfilterec 
systems  that  dc 
criteria  for 
CFR  141.71)  (j. 


systems  using  lakes/reservoir  sources  or  exceeds  50/100  mL  for  systems 
in  Bin  1  and  are  not  required  to  provide  Cryptosporidium  treatment  beyond 


systems.  Siuface  water 
not  filter  and  meet  the 
avoidance  of  filtration  (40 

unfiltered  systems)  are 


required  to  conduct  source  water 
Cryptosporidium  monitoring  to 
determine  if  their  mean  source  water 
Cryptosporidium  level  exceeds  0.01 


oocysts/L.  There  is  no  E.  coli  screening 
analysis  available  to  small  unfiltered 
systems.  However,  both  large  and  small 
unfiltered  systems  conduct 
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Cryptosporidium  monitoring  on  the 
same  schedule  as  filtered  systems  of  the 
same  size.  Note  that  imfiltered  systems 
that  ciurently  provide  or  will  provide  a 
total  of  at  least  3  log  Cryptosporidium 
inactivation  are  exempt  from  monitoring 
requirements. 

Large  unfiltered  systems  (serving  at 
least  10,000  people)  must  conduct  at 
least  monthly  Cryptosporidium 
sampling  for  24  months,  beginning  6 
months  after  LT2ESWTR  promulgation. 
Small  unfiltered  systems  (serving  fewer 


than  10,000  people)  must  conduct  at 
least  twice-per-month  Cryptosporidium 
sampling  for  12  months,  beginning  48 
months  after  LT2ESWTR  promulgation. 
Large  systems  must  submit  a 
Cryptosporidium  sampling  schedule  to 
EPA  no  later  than  3  months  after 
LT2ESWTR  promulgation,  and  small 
systems  must  submit  a  sampling 
schedule  to  their  State  no  later  thaii  45 
months  after  LT2ESWTR  promulgation. 

Unfiltered  systems  are  required  to 
conduct  a  second  round  of 


Cryptosporidium  monitoring  on  the 
same  schedule  as  filtered  systems  of  the 
same  size.  Large  systems  must  carry  out 
a  second  roimd  of  Cryptosporidium 
monitoring,  beginning  108  months  after 
LT2ESWTR  promulgation.  Small 
systems  must  perform  a  second  round  of 
Cryptosporidium  monitoring,  beginning 
156  months  after  LT2ESWTR 
promulgation. 

Compliance  dates  for  unfiltered 
systems  are  summarized  in  Table  rV-24. 


Table  IV-24.— Summary  of  Compliance  Dates  for  Unfiltered  Systems 


System  type 


Large  Systems  (serve  >1 0,000  peo- 
ple). 


Small    Systems    (serve 
people). 


10,000 


Requirement 


Submit  sampling  schedule^  

Source  water  Cryptosporidium  monitoring 


Comply  with  Cryptosporidium  inactivation  require- 
ments. 

Second  round  of  source  water  Cryptosporidium 
monitoring. 

Submit  sampling  schedule'  

Source  water  Cryptosporidium  monitoring  


Compliance  date 


No  later  than  3  months  after  promulgation. 

Begin  monthly  monitoring  [6  months  after  promulga- 
tion for  24  months. 
No  later  than  72  months  after  promulgatkjn.^ 

Begin  monthly  monitoring  108  months  after  promul- 
gation for  24  months. 
No  later  than  45  months  after  promulgation. 

Begin  twice-per-month  monitoring  no  later  than  48 
months  after  promulgation  for  1  year 
Comply  with   Cryptosporidium  inactivation  require-     No  later  than  102  months  after  promulgation.* 

ments.  j 

Second   round   of   source   water   Cryptosporidium  '  Begin  twrce-per-month  monitoring  no  later  than  1 56 
monitoring.  |      months  after  promulgation  for  1  year 


'  Systems  may  be  eligible  to  use  previously  collected  (grandfathered)  data  to  meet  LT2ESWTR  requirements  if  specified  quality  control  criteria 
are  met  (described  in  section  IV. A.  1.d). 


2  States  may  grant  up  to  an  additional  two  years  for  systems  making  capital  improvements. 


b.  Treatment  requirements.  Filtered 
systems  must  determine  their  bin 
classification  and  unfiltered  systems 
must  determine  their  mean  source  water 
Cryptosporidium  level  within  6  months 
of  the  scheduled  month  for  collection  of 
their  final  Cryptosporidium  sample  in 
the  first  roimd  of  monitoring.  This  6 
month  period  provides  time  for  systems 
to  receive  all  sample  analysis  results 
from  the  laboratory,  analyze  the  data, 
and  work  with  their  primacy  agency. 

Filtered  systems  have  3  years 
following  initial  bin  classification  to 
meet  any  additional  Cryptosporidium 
treatment  requirements.  This  equates  to 
compliance  dates  of  72  months  after 
LT2ESWTR  promulgation  for  large 
systems  and  102  months  after 
LT2ESWTR  promulgation  for  small 
systems  (see  Table  IV-23).  Unfiltered 
systems  must  comply  with 
Cryptosporidium  treatment 
requirements  on  the  same  schedule  as 
filtered  systems  of  the  same  size  (see 
Table  IV-24).  The  State  may  grant 
systems  an  additional  two  years  to 
comply  when  capital  investments  are 
necessary,  as  specified  in  the  Safe 
Drinking  Water  Act  (section 
1412(b)(10)). 


Systems  with  uncovered  finished 
Water  storage  facilities  are  required  to 
comply  with  the  provisions  described  in 
section  IV.E  by  36  months  foUovdng 
LT2ESWTR  promulgation,  with  the 
possibility  of  a  2  year  extension  granted 
by  the  State  for  systems  making  capital 
improvements.  Systems  seeking 
approval  for  a  risk  mitigation  plan  must 
submit  the  plan  to  the  State  within  24 
months  following  LT2ESWTR 
promulgation. 

Systems  must  comply  with  additional 
Cryptosporidium  treatment 
requirements  by  implementing  one  or 
more  treatment  processes  or  control 
strategies  from  the  microbial  toolbox. 
Most  of  the  toolbox  components  require 
submission  of  documentation  to  the 
State  demonstrating  compliance  with 
design  and/or  implementation  criteria 
required  to  receive  credit.  Compliance 
dates  for  reporting  requirements 
associated  with  microbial  toolbox 
components  are  presented  in  detail  in 
section  IV.J,  Reporting  and 
Recordkeeping  Requirements. 

c.  Disinfection  benchmarks  for 
Giardia  lamblia  and  viruses.  Today's 
proposed  LT2ESWTR  includes 
disinfection  profiling  and  benchmarking 
requirements,  which  consist  of  three 


major  components:  applicability 
determination,  characterization  of 
disinfection  practice,  and  State  review 
of  proposed  changes  in  disinfection 
practice.  Each  of  these  components  is 
discussed  in  detail  in  section  IV.D. 
Compliance  deadlines  associated  with 
each  of  these  components,  including 
associated  reporting  requirements,  are 
stated  in  section  IV.J,  Reporting  and 
Recordkeeping  Requirements. 

2.  How  Was  This  Proposal  Developed? 

The  compliance  dates  in  today's 
proposal  reflects  the  risk-targeted 
approach  of  the  proposed  LT2ESWTR, 
wherein  additional  treatment 
requirements  are  based  on  a  system 
specific  risk  characterization  as 
determined  through  source  water 
monitoring.  Additionally,  they  are 
designed  to  allow  for  systems  to 
simultaneously  comply  with  the 
LT2ESWTR  and  Stage  2  DBPR  in  order 
to  balance  risks  in  the  control  of 
microbial  pathogens  and  DBPs.  These 
dates  are  consistent  with 
recommendations  from  the  Stage  2  M- 
DBP  Federal  Advisory  Committee. 

Under  the  LT2ESWTR,  large  systems 
will  sample  for  Cryptosporidium  for  a 
period  of  two  years  in  order  to 
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characterize  iource  water  pathogen 
levels  and  capture  a  degree  of  annual 
variability.  T  a  expedite  the  date  by 
which  systen  is  will  provide  additional 
treatment  wh  ere  high  risk  source  waters 
are  identifiec  ,  large  system 
Cryptospohd  ium  monitoring  will  begin 
six  months  a:  ler  promulgation  of  the 
LT2ESWTR.  Jpon  completion  of 
Cryptosporid  um  monitoring,  systems 
will  have  sLx  months  to  work  with  their 
primacy  ager  cy  to  determine  their  bin 
classification  Beginning  at  this  point, 
which  is  thre ;  years  following 
LT2ESVVTR  p  romulgation,  large  systems 
will  have  thre  e  years  to  implement  the 
treatment  pro  cesses  or  control  strategies 
necessary  to  c  omply  with  any  additional 
treatment  req  lirements  stemming  from 
bin  classificalion. 

Other  large  system  compliance  dates 
•in  areas  like  a  pproval  of  grandfathered 
monitoring  di  ta,  disinfection  profiling 
and  benchmai  king,  and  reporting 
deadlines  ass(  tciated  with  microbial 
toolbox  comp  )nents  all  stem  from  the 
Cryptosporidi  im  monitoring  and 
treatment  con  pliance  schedule. 

With  respec  t  to  small  systems  under 
the  LT2ESWT  R.  EPA  is  proposing  that 
small  systems  first  monitor  for  E.  coli  as 
a  screening  an  alysis  in  order  to  reduce 
the  number  of  small  systems  that  incur 
the  cost  of  Cr\  ptosporidium  monitoring. 
However,  due  to  limitations  in  available 
data,  the  Ager  cy  has  determined  that  it 
is  necessary  tc  use  data  generated  by 
large  systems  mder  the  LT2ESWTR  to 
confirm  or  ref  ne  the  E.  coli  indicator 
criteria  that  w  11  trigger  small  system 
Cryptosporidium  monitoring. 
Consequently,  small  system  indicator 
monitoring  wi  1  begin  at  the  conclusion 
of  large  systen  monitoring.  This 
approach  was  -ecommended  by  the 
Advisory  Com  nittee. 
Accordingly  small  systems  will 
.  monitor  for  E.  zoli  for  one  year, 
beginning  30  e  lonths  after  LT2ESWTR 
promulgation.  Following  this,  small 
systems  will  h  ive  six  months  to 
determine  if  th  ey  are  required  to 
monitor  for  Cr  ptosporidium  and,  if  so, 
contract  with  i  n  approved  analytical 
laboratory.  Cry  ptosporidium  monitoring 
by  small  systei  is  will  be  conducted  for 
one  year,  whic  i,  when  added  to  the  one 
year  of  E.  coli  i  aonitoring,  equals  two 
years  of  soiutre  water  monitoring.  This 
is  equivalent  tc  the  time  period  large 
systems  spend  in  source  water 
monitoring. 

The  time  per  ods  associated  with  bin 
assignment  anc  compliance  with 
additional  treal  ment  requirements  for 
small  systems  i  re  the  same  as  those 
proposed  for  large  systems.  Specifically, 
small  systems  i  dll  have  six  months  to 
work  with  theii  States  to  determine 


their  bin  classification  following  the 
conclusion  of  Cryptosporidium 
sampling.  From  this  point,  which  is  5.5 
years  after  LT2ESWTR  promulgation, 
small  systems  have  three  years  to  meet 
any  additional  treatment  requirements 
resulting  from  bin  classification.  States 
can  grant  additional  time  to  small 
systems  for  compliance  with  treatment 
technique  requirements  through 
granting  exemptions  (see  SDWA  section 
1416). 

3.  Request  for  Comments 

EPA  requests  comments  on  the 
treatment  technique  compliance 
schedules  for  large  and  small  systems  in 
today's  proposal,  including  the 
following  issues: 

Time  Window  Between  Large  and  Small 
System  Monitoring 

Under  the  current  proposal,  small 
filtered  system  E.  coli  monitoring  begins 
in  the  month  following  the  end  of  large 
system  Cryptosporidium,  E.  coli,  and 
turbidity  monitoring.  EPA  plans  to 
evaluate  large  system  monitoring  results 
on  an  ongoing  basis  as  the  data  are 
reported  to  determine  if  any  refinements 
to  the  E.  coli  levels  that  trigger  small 
system  Cryptosporidium  monitoring  are 
necessary.  If  such  refinements  were 
deemed  appropriate,  EPA  would  issue 
guidance  to  States,  which  can  establish 
alternative  trigger  values  for  small 
system  monitoring  under  the 
LT2ESWTR. 

This  implementation  schedule  does 
not  leave  any  time  between  the  end  of 
large  system  monitoring  and  the 
initiation  of  small  system  monitoring. 
Consequently,  if  it  is  necessary  to 
provide  guidance  on  alternative  trigger 
values  prior  to  when  small  system 
monitoring  begins,  such  guidance 
would  be  based  on  less  than  the  full  set 
of  large  system  results  [e.g.,  first  18 
months  of  large  system  data).  EPA 
requests  comment  on  whether  an 
additional  time  window  between  the 
end  of  large  system  monitoring  and  the 
beginning  of  small  system  monitoring  is 
appropriate  and,  if  so,  how  long  such  a 
window  should  be. 

Implementation  Schedule  for 
Consecutive  Systems        t 

The  Stage  2  M-DBP  Agreement  in 
Principle  (65  FR  83015,  December  29. 
2000)  (USEPA  2000a)  continues  the 
principle  of  simultaneous  compliance  to 
address  microbial  pathogens  and 
disinfection  byproducts.  Systems  are 
generally  expected  to  address 
LT2ESTWR  requirements  concurrently 
with  those  of  the  Stage  2  DBPR  (as  noted 
earlier,  the  Stage  2  DBPR  is  scheduled 
to  be  proposed  later  this  year  and  to  be 


promulgated  at  the  same  time  as  the 
LT2ESWTR). 

As  with  the  LT2ESWTR,  small  water 
systems  (<  10,000  served)  generally 
begin  monitoring  and  must  be  in 
compliance  with  the  Stage  2  DBPR  at  a 
date  later  than  that  for  large  systems. 
However,  the  Advisory  Conunittee 
recommended  that  small  systems  that   ' 
buy/receive  from  or  sell/ deliver  finished 
water  to  a  large  system  (that  is,  they  are 
part  of  the  same  "combined  distribution 
system")  comply  with  Stage  2  DBPR 
requirements  on  the  same  schedule  as 
the  largest  system  in  the  combined 
distribution  system.  This  approach  is 
intended  to  ensure  that  systems 
consider  impacts  throughout  the 
combined  distribution  system  when 
making  compliance  decisions  (e.g, 
selecting  new  technologies  or  making 
operational  modifications)  and  to 
facilitate  all  systems  meeting  the 
compliance  deadlines  for  the  rule. 

The  issue  of  combined  distribution 
systems  associated  with  systems  buying 
and  selling  water  is  expected  to  be  of 
less  significance  for  the  LT2ESWTR. 
The  requirements  of  the  LT2ESWTR 
apply  to  systems  treating  raw  surface 
water  and  generally  will  not  involve 
compliance  steps  when  systems 
purchase  treated  water.  Consequently, 
the  compliance  schedule  for  today's 
proposal  does  not  address  combined     '^ 
distribution  systems.  However,  this 
proposed  approach  raises  the  possibility 
that  a  small  system  treating  surface 
water  and  selling  it  to  a  large  system 
could  be  required  to  take  compliance 
steps  at  an  earlier  date  under  the  Stage 
2  DBPR  than  under  the  LT2ESWTR. 
While  a  small  system  in  this  situation 
could  choose  to  comply  with  the 
LT2ESWTR  on  an  earlier  schedule,  the 
two  rules  would  not  require 
simultaneous  compliance.  EPA  requests 
comment  on  how  this  scenario  should 
be  addressed  in  the  LT2ESWTR. 

G.  Public  Notice  Requirements 

1.  What  Is  EPA  Proposing  Today? 

EPA  is  proposing  that  under  the 
LT2ESWTR.  a  Tier  2  public  noUce  will 
be  required  for  violations  of  additional 
treatment  requirements  and  a  Tier  3 
public  notice  will  be  required  for 
violations  of  monitoring  and  testing 
requirements.  Where  systems  violate 
LT2ESWTR  treatment  requirements, 
today's  proposal  requires  the  use  of  the 
existing  health  effects  language  for 
microbiological  contaminant  treatment 
technique  violations,  as  stated  in  40 
CFR  141  Subpart  Q,  Appendix  B. 
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2.  How  Was  This  Proposal  Developed? 

In  2000,  EPA  published  the  Public 
Notification  Rule  (65  FR  25982,  May  4, 
2000)  (USEPA  2000d),  which  revised 
the  general  public  notification 
regulations  for  public  water  systems  in 
order  to  implement  the  public 
notification  requirements  of  the  1996 
SDWA  amendments.  This  regulation 
established  the  requirements  that  public 
water  systems  must  follow  regarding  the 
form,  manner,  frequency,  and  content  of 
a  public  notice.  Public  notification  of 
violations  is  an  integral  part  of  the 
public  health  protection  and  consumer 
right-to-know  provisions  of  the  1996 
SDWA  Amendments. 

Owners  and  operators  of  public  water 
systems  are  required  to  notify  persons 
served  when  they  fail  to  comply  with 
the  requirements  of  a  NPDWR,  have  a 
variance  or  exemption  from  the  drinking 
water  regulations, -or  are  facing  other 
situations  posing  a  risk  to  public  health. 
The  public  notification  requirements 
divide  violations  into  three  categories 
(Tier  1,  Tier  2  and  Tier  3)  based  on  the 
seriousness  of  the  violations,  with  each 
tier  having  different  public  "notification 
requirements. 

EPA  has  limited  its  list  of  violations 
and  situations  routinely  requiring  a  Tier 
1  notice  to  those  with  a  significant 
potential  for  serious  adverse  health 
effects  from  short  term  exposure.  Tier  1 
violations  contain  language  specified  by 
EPA  that  concisely  and  in  non-technical 
terms  conveys  to  the  public  the  adverse 
health  effects  that  may  occur  as  a  result 
of  the  violation.  States  and  water 
utilities  may  add  additional  information 
to  each  notice,  as  deemed  appropriate 
for  specific  situations.  A  State  may 
elevate  to  Tier  1  other  violations  and 
situations  with  significant  potential  to 
have  serious  adverse  health  effects  from 
short-term  exposure,  as  determined  by 
the  State. 

Tier  2  public  notices  address  other 
violations  with  potential  to  have  serious 
adverse  health  effects  on  human  health. 
Tier  2  notices  are  required  for  the 
followring  situations: 

•  All  violations  of  the  MCL, 
maximiun  residual  disinfectant  level 
(MRDL)  and  treatment  technique 
requirements,  except  where  a  Tier  1 
notice  is  required  or  where  the  State 
determines  that  a  Tier  1  notice  is 
required;  and 

•  Failure  to  comply  with  the  terms 
and  conditions  of  any  existing  variance 
or  exemption. 

Tier  3  public  notices  include  all  other 
violations  and  situations  requiring 
public  notice,  including  the  following 
situations: 

•  A  monitoring  or  testing  procedure 
violation,  except  where  a  Tier  1-  or  2 


notice  is  already  required  or  where  the 
State  has  elevated  the  notice  to  Tier  1 
or  2;  and 

•  Operation  under  a  variance  or 
exemption. 

The  State,  at  its  discretion,  may 
elevate  the  notice  requirement  for 
specific  monitoring  or  testing 
procedures  from  a  Tier  3  to  a  Tier  2 
notice,  taking  into  accoimt  the  potential 
health  impacts  and  persistence  of  the 
violation. 

As  part  of  the  lESWTR,  EPA 
established  health  effects  language  for 
violations  of  treatment  technique 
requirements  for  microbiological 
contaminants.  EPA  believes  this 
language,  which  was  developed  with 
consideration  of  Cryptosporidium 
health  effects,  is  appropriate  for 
violations  of  additional 
Cryptosporidium  treatment 
requirements  imder  the  LT2ESWTR. 

3.  Request  for  Comment 

EPA  requests  comment  on  whether 
the  violations  of  additional  treatment 
requirements  for  Cryptosporidium 
under  the  LT2ESWTR  should  require  a 
Tier  2  public  notice  and  whether  the 
proposed  health  effects  language  is 
appropriate. 

H.  Variances  and  Exemptions 

SDWA  section  1415  allows  States  to 
grant  variances  from  national  primary 
drinking  water  regulations  under  certain 
conditions;  section  1416  establishes  the 
conditions  under  which  States  may 
grant  exemptions  to  MCL  or  treatment 
technique  requirements.  For  the  reasons 
presented  in  the  following  discussion, 
EPA  has  determined  that  systems  will 
not  be  eligible  for  variances  or 
exemptions  to  the  requirements  of  the 
LT2ESWTR. 

1.  Variances 

Section  1415  specifies  two  provisions 
under  which  general  variances  to 
treatment  technique  requirements  may 
be  granted: 

(1 J  A  State  that  has  primacy  may  grant 
a  variance  to  a  system  from  any 
requirement  to  use  a  specified  treatment 
technique  for  a  contaminant  if  the 
system  demonstrates  to  the  satisfaction 
of  the  State  that  the  treatment  technique 
is  not  necessary  to  protect  public  health 
because  of  the  nature  of  the  system's 
raw  water  soiut;e.  EPA  may  prescribe 
monitoring  and  other  requirements  as 
conditions  of  the  variance  (section 
1415(a)(1)(B)). 

(2)  EPA  may  grant  a  variance  from  any 
treatment  technique  requirement  upon  a 
showing  by  any  person  that  an 
alternative  treatment  technique  not 
included  in  such  requirement  is  at  least 


as  efficient  in  lowering  the  level  of  the 
contaminant  (section  1415(a)(3)). 

EPA  does  not  believe  the  first 
provision  for  granting  a  variance  is 
applicable  to  the  LT2ESWTR  because 
Cryptosporidium  treatment  technique 
requirements  under  this  rule  account  for 
the  degree  of  source  water 
contamination.  Systems  initially  comply 
witii  the  LT2ESWTR  by  conducting 
source  water  monitoring  for 
Cryptosporidium.  Filtered  systems  are 
required  to  provide  additional  treatment 
for  Cryptosporidium  only  if  the  source 
water  concentration  exceeds  a  level 
where  current  treatment  does  not 
provide  sufficient  protection.  All 
unfiltered  systems  are  required  to 
provide  a  baseline  of  2  log  inactivation 
of  Cryptosporidium  to  achieve  finished 
water  risk  levels  comparable  to  filtered 
systems;  however,  unfiltered  systems 
are  required  to  achieve  3  log 
inactivation  only  if  the  source  water 
level  exceeds  0.01  oocysts/L. 

The  second  provision  fo.-  granting  a 
variance  is  not  applicable  to  the 
LT2ESWTR  because  the  treatment 
technique  requirements  of  this  rule 
specify  the  degree  to  which  systems 
must  lower  their  source  water 
Cryptosporidium  level  (e.g.,  4,  5,  and  5.5 
log  reduction  in  Bins  2,  3,  and  4, 
respectively).  The  LT2ESWTR  provides 
broad  flexibility  in  how  systems  achieve 
the  required  level  of  Cryptosporidium 
reduction,  as  shown  in  the  discussion  of 
the  microbial  toolbox  in  section  Vl.C 
Moreover,  the  microbial  toolbox 
contains  an  option  for  Demonstration  of 
Performance,  under  which  States  can 
award  treatment  credit  based  on  the 
demonstrated  efficiency  of  a  treatment 
process  in  reducing  Cryptosporidium 
levels.  Thus,  there  is  no  need  for  this 
type  of  variamce  under  the  LT2ESWTR. 

SDWA  section  1415(e)  describes  small 
system  variances,  but  these  cannot  be 
granted  for  a  treatment  technique  for  a 
microbial  contaminant.  Hence,  small 
system  variances  are  not  allowed  for  the 
LT2ESWTR. 

2.  Exemptions 

Under  SDWA  section  1416(a),  a  State 
may  exempt  any  public  water  system 
from  a  treatment  technique  requirement 
upon  a  finding  that  (1)  due  to 
compelling  factors  (which  may  include 
economic  factors  such  as  qualification 
of  the  system  as  serving  a  disadvantaged 
community),  the  system  is  unable  to 
comply  with  the  requirement  or 
implement  measiures  to  develop  an 
alternative  source  of  water  supply;  (2) 
the  system  was  in  operation  on  the 
effective  date  of  the  treatment  technique 
requirement,  or  for  a  system  that  was 
not  in  operation  by  that  date,  no 
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reasonable  alt  jmative  source  of 
drinking  wate  r  is  available  to  the  new 
system;  (3)  th<  exemption  will  not  result 
in  an  unreasoi  lable  risk  to  health;  and 
(4)  manageme  it  or  restructuring 
changes  (or  be  th)  cannot  reasonably 
result  in  comj  liance  with  the  Act  or 
improve  the  q  lality  of  drinking  water. 

It  EPA  or  thi  f  State  grants  an 
exemption  to  1 1  public  water  system,  it 
must  at  the  sai  ne  time  prescribe  a 
schedule  for  c  )mpliance  (including 
increments  of  Drogress  or  measures  to 
develop  an  alt  (rnative  source  of  water 
supply)  and  ir  iplementation  of 
appropriate  co  ntrol  measures  that  the 
State  requires  he  system  to  meet  while 
the  exemption  is  in  effect.  Under  section 
1416(b)(2)(A).  he  schedule  shall  require 
compliance  as  expeditiously  as 
practicable  (to  3e  determined  by  the 
State),  but  no  I  iter  than  three  years  after 
the  otherwise  i  pplicable  compliance 
date  for  the  ret  ulations  established 
pursuant  to  se<  tion  1412(b)(10).  For 
public  water  s]  stems  that  do  not  serve 
more  than  a  po  julation  of  3,300  and 
that  need  rinan  cial  assistance  for  the 
necessary  impi  ovements,  EPA  or  the 
State  may  rene  ,v  an  exemption  for  on& 
or  more  additic  nal  two-year  periods,  but 
not  to  exceed  a  total  of  six  years. 

A  public  wat  bt  system  shall  not  be 
granted  an  exei  iption  unless  it  can 
establish  that:  (1)  The  system  cannot 
meet  the  standi  jd  without  capital 
improvements  hat  cannot  be  completed 
prior  to  the  dat  (  established  pursuant  to 
section  1412(b)  10);  or  (2)  in  the  case  of 
a  system  that  n  (eds  financial  assistance 
for  the  nec^ssai  y  implementation,  the 
system  has  ent(  red  into  an  agreement  to 
obtain  financia  assistance  pursuant  to 
section  1452  or  any  other  Federal  or 
state  program;  (  r  (3)  the  system  has 
entered  into  an  Enforceable  agreement  to 
become  part  of  »  regional  public  water 
system. 

EPA  believes  that  granting  ah 
exemption  to  tl]  e  Cryptosporidium 
treatment  requi  ements  of  the 
LT2ESWTR  wo  dd  result  in  an 
uiu-easonable  ri  ik  to  health.  As 
described  in  se(  tion  II.C, 
Cryptosporidia  n  causes  acute  health 
effects,  which  n  lay  be  severe  in  sensitive 
subpopulations  and  include  risk  of 
mortality.  More  jver,  the  additional 
Cryptosporidiut  n  treatment 
requirements  of  the  LT2ESWTR  are 
targeted  to  syste  ms  with  the  highest 
degree  of  risk.  E  ue  to  these  factors,  EPA 
is  not  proposing  to  allow  exemptions 
under  the  LT2E  JWTR. 

3.  Request  for  C  )mment 
a.  Variances 


on  the  determ 
for  granting 


PA  requests  comment 
infation  that  the  provisions 
variances  are  not  applicable 


to  the  proposed  LT2ESWTR,  specifically 
including  Cryptosporidium  inactivation 
requirements  for  unfiltered  systems. 

In  theory  it  would  be  possible  for  an 
unfiltered  system  to  demonstrate  raw 
water  Cryptosporidium  levels  that  were 
3  log  lower  than  the  cutoff  for  bin  1  for 
filtered  systems  and,  thus,  that  it  may  be 
providing  comparable  public  health 
protection  without  additional 
inactivation.  However,  EPA  has 
determined  that  in  practice  it  is  not 
currently  economically  or 
technologically  feasible  for  systems  to 
ascertain  the  level  of  Cryptosporidium 
at  this  concentration.  This  is  due  to  the 
extremely  large  number  and  volume  of 
samples  that  would  be  necessary  to 
make  this  demonstration  with  sufficient 
confidence.  Based  on  this  determination 
and  the  Cryptosporidium  occurrence 
data  described  in  section  III.C,  EPA  is 
not  proposing  to  allow  unfiltered 
systems  to  demonstrate  raw  water 
Cryptosporidium  levels  low  enough  to 
avoid  inactivation  requirements.  EPA 
requests  comment  on  this  approach. 

b.  Exemptions.  EPA  requests 
comment  on  the  determination  that 
granting  an  exemption  to  the 
Cryptosporidium  treatment 
requirements  of  the  LT2ESWTR  would 
result  in  an  uiu-easonable  risk  to  health. 

/.  Requirements  for  Systems  To  Use 
Qualified  Operators 

The  SWTR  established  a  requirement 
that  each  public  water  system  using  a 
surface  water  source  or  a  ground  water 
source  under  the  direct  influence  of 
surface  water  must  be  operated  by 
qualified  persoimel  who  meet  the 
requirements  specified  by  the  State  (40 
CFR  141.70).  The  Stage  1  DBPR 
extended  this  requirement  to  include  all 
systems  affected  by  that  rule,  and 
required  that  States  maintain  a  register 
of  qualified  operators  (40  CFR 
141.130(c)).  While  the  proposed 
LT2ESWTR  establishes  no  new 
requirements  regarding  the  operation  of 
systems  by  qualified  personnel,  the 
Agency  would  like  to  emphasize  the 
important  role  that  qualified  operators 
play  in  delivering  safe  drinking  water  to 
the  public.  EPA  encourages  States  that 
do  not  already  have  operator 
certification  programs  in  effect  to 
develop  such  programs.  States  should 
also  review  and  modify,  as  required, 
their  qualification  standards  to  take  into 
account  new  technologies  (e.g., 
ultraviolet  disinfection)  and  new  . 
compliance  requirements. 


/.  System  Reporting  and  Recordkeeping 
Requirements 

1 .  Overview 

Today's  proposal  includes  reporting 
and  recordkeeping  requirements 
associated  with  proposed  monitoring 
and  treatment  requirements.  As 
described  earlier,  systems  must  conduct 
source  water  monitoring  to  determine  a 
treatment  bin  classification  for  filtered 
systems  or  a  mean  Cryptosporidium 
level  for  unfiltered  systems.  Systems 
with  previously  collected  monitoring 
data  may  be  able  to  use  (i.e., 
grandfather)  those  data  in  lieu  of 
conducting  new  monitoring.  Following 
source  water  monitoring,  systems  will 
be  required  to  comply  with  any 
additional  Cryptosporidium  treatment 
requirements  by  implementing 
treatment  and  control  strategies  ft-om  a 
microbial  toolbox  of  options.  Systems 
must  conduct  a  second  round  of  source 
water  monitoring  six  years  after  bin 
classification. 

In  addition,  systems  using  uncovered 
finished  water  storage  facilities  must 
cover  the  facility  or  provide  treatment 
unless  the  system  implements  a  State- 
approved  risk  management  strategy. 
Certain  systems  will  be  required  to 
conduct  disinfection  profiling  and 
benchmarking. 

The  proposed  rule  requires  public 
water  systems  to  submit  schedules  for 
Cryptosporidium,  E.  coli,  and  turbidity 
sampling  at  least  3  months  before 
monitoring  must  begin.  Source  water 
sample  analysis  results  must  be  reported 
not  later  than  ten  days  after  the  end  of 
first  month  following  the  month  when 
the  sample  is  collected.  As  described 
later,  large  systems  (at  least  10,000 
people  served)  will  report  monitoring 
results  from  the  initial  round  of 
monitoring  directly  to  EPA  through  an 
electronic  data  system.  Small  systems 
will  report  monitoring  results  to  the 
State.  Both  small  and  large  systems  will 
report  monitoring  results  from  the 
second  round  of  monitoring  to  the  State. 

Systems  must  report  a  bin 
classification  (filtered  systems)  or  mean 
Cryptosporidium  level  (unfiltered 
systems)  within  six  months  following 
the  month  when  the  last  sample  in  a 
particular  round  of  monitoring  is 
scheduled  to  be  collected.  If  systems  are 
required  to  provide  additional  treatment 
for  Cryptosporidium,  they  must  report 
regarding  the  use  of  microbial  toolbox 
components.  Systems  must  notify  the 
State  within  24  months  following 
promulgation  of  the  rule  if  they  use 
luicovered  finished  water  storage 
facilities.  Systems  must  also  make 
reports  related  to  disinfection  profiling 
and  benchmarking.  Reporting 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003 / Proposed  Rules 


47725 


activities  are  summarized  in  Tables  IV— 
25  to  IV-28. 


requirements  associated  with  these 

Table  IV-25.—  Summary  of  Initial  Large  Filtered  System  Reporting  Requirements 


You  must  report  the  following  items 


Sampling  sctiedule  for  Cryptosporidium,  E.  coli,  arxj  turbidity 

rrronltoring. 
Results  of  Cryptosporidium,  E.  coli,  arid  turbidity  analyses  

Bin  determination  

Demonstration  of  compliance  with  additional  treatment  require- 
ments. 
Disinfection  profiling  component  reports 


On  the  following  schedule 


No  later  than  3  months  after  promulgation. 

No  later  than  10  days  after  the  end  of  the  first  month  following  the  month  in 

which  the  sample  is  collected. 
No  later  than  36  months  after  promulgation. 
Beginning  72  months  after  promulgation  ^  (See  table  IV-34). 

See  Table  IV-35. 


'  States  may  grant  an  additional  two  years  for  systems  making  capital  improvements. 

Table  IV-26.— Summary  of  Initial  Small  Filtered  System  Reporting  Requirements 


You  must  report  tfie  following  items 


Sampling  schedule  for  E.  co// monitoring  

Results  of  £  coli  analyses  (unless  State  approves  a  different 

Indicator). 
Mean  E.  coli  concentration  (unless  State  approves  a  different 

Indicator). 
Disinfection  profiling  component  reports 


On  the  following  schedule 


No  later  than  27  months  after  promulgation. 

No  later  than  10  days  after  the  end  of  the  first  month  following  the  month  in 

which  the  sample  was  collected. 
No  later  than  45  months  after  promulgation. 

See  Table  IV-36. 


Additional  requirements  if  E.  coli  trigger  level  is  exceeded  ^ 


Sampling  schedule  for  Cryptosporidium  monitoring  

Results  of  Cryptosporidium  analyses 

Bin  detemnination  

Demonstration  of  compliance  with  additional  treatment  require- 
ments. 


No  later  than  45  months  after  promulgation. 

No  later  than  10  days  after  the  end  of  the  first  month  following  the  month  in 

which  the  sample  is  collected. 
No  later  than  66  months  after  promulgation. 
Beginning  102  months  after  promulgation  2  (See  Table  IV-34). 


^  If  the  E.  coli  annual  mean  concentration  exceeds  10/100  mL  for  systems  using  lakes/reservoirs  or  exceeds  50/100  mL  for  systems  using  ftow- 
ing  streams,  then  systems  must  conduct  Cryptosporidium  nrronitonng.  States  may  approve  altemative  indicator  criteria  to  trigger  Cryptosporidium 
monitoring. 

2  States  may  grant  an  additional  two  years  for  systems  making  capital  improvements. 

Table  lV-27.— Summary  of  Initial  Large  Unfiltered  System  Reporting  Requirements 


You  must  report  the  folkjwing  items 


Cryptosporidium  sampling  schedule  . 
Results  of  Cryptosporidium  analyses 


Determination  of  mean  Cryptosporidium  concentration 

Disinfection  profiling  component  reports 

Demonstration  of  compliance  with  Cryptosporidium  inactivation 
requirements. 


On  tfie  following  scftedule 


No  later  than  3  months  after  promulgation. 

No  later  than  10  days  after  the  end  of  the  first  month  foBowIng  the  nxxith  in 

whk:h  the  sample  was  collected. 
No  later  than  36  months  after  promulgation. 
See  Table  IV-35. 
Beginning  72  months  after  promulgation '  (see  Table  IV-34). 


I  States  may  grant  an  additional  two  years  for  systems  making  capital  improvements. 

Table  IV-28.— Summary  of  Initial  Small  Unfiltered  System  Reporting  Requirements 


You  must  report  the  following  items 


Cryptosporidium  sampling  schedule  . 
Results  of  Cryptosporidium  analyses 


Determination  of  mean  Cryptosporidium  concentration 

Disinfection  profiling  component  reports 

Demonstration  of  compliance  with  Cryptosporidium  inactivation 
requirements. 


On  the  following  schedule 


No  later  than  45  months  after  promulgation. 

No  later  than  10  days  after  the  end  of  the  first  month  following  the  month  in 

which  the  sample  was  collected. 
No  later  than  66  months  after  promulgation. 
See  Table  IV-35. 
Beginning  102  months  after  promulgation  ^  (see  Table  IV-34). 


'  States  ^nay  grant  an  additional  two  years  for  systems  making  capital  improvements. 
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2.  Reporting  Requirements  for  Source 
Water  Monitoi  ng 


a.  Data  elenhnts 
Proposed  repoi  ting 
LT2ESWTR 
proposed  ana 
requirements 
and  rV.L,  systetn 
Cryptosporidiu  m 
EPA-approved 
Methods  1622 
must  be  performed 
laboratories 
proposed  for  a 
Systems  are  re(iuired 


to  be  reported. 
requirements  for 
monitoring  stem  from 
1]  tical  method 
i  ^s  stated  in  sections  IV.K 
s  must  have 
analyses  conducted  by 
aboratories  using 
)r  1623.  E.  coli  analyses 
by  State-approved 
the  E.  coli  methods 
I  iproval  in  section  IV.K. 
to  report  the  data 


U 


us  ng  I 


Identifying  infon  ration 


•  PWSID  ... 

•  Facility  ID 

•  Sample  collectH>n 

•  Sample  colled; 

•  Sample  type 


point 

<>n  date  

or  matrix  spike) ' 


(fii  !ld 


Sample  results 


•  Sample  volumejfiltered 

•  Was  100%of  fitered 


Number  of  ooc>  sts  counted 


'  For  matrix  spi 
field  samples. 

2  For  samples  i 
must  also  be  n 
pies. 

3  For  samples  i 
through  IMS  must 


le 


Data  eU  ment 


Identifying  Infom  ation 


PWSID 

Facility  ID 

Sample  collection 
Sample  collection 
Analytical  method 

Method  Type  

Source  water  type 
E.  co/^100  mL 


Turbidity  Informa  ion 


Turbidity  result 


large 


b.  Data  system 
monitoring  by 
least  10,000  peo 
following  promiig; 
LT2ESWTR,  EPA 


pnmacy  agency 
responsibility  fo: 
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elements  specified  in  Table  rV-29  for 
each  Cryptosporidium  analysis.  To 
comply  with  LT2ESWTR  requirements, 
only  the  sample  volume  filtered  and  the 
number  of  oocysts  couuited  must  be 
reported  for  samples  in  which  at  least 
10  L  is  filtered  and  all  of  the  sample 
volume  is  analyzed.  Additional 
information  is  required  for  samples 
where  the  laboratory  analyzes  less  than 
10  L  or  less  than  the  full  sample  volume 
collected.  Table  IV-30  presents  the  data 
elements  that  systems  must  report  for  E. 
coli  analyses. 

As  described  in  the  following  section, 
EPA  is  developing  a  data  system  to 


manage  and  analyze  the  microbial 
monitoring  data  that  will  be  reported  by 
large  systems  under  the  LT2ESVVTR. 
EPA  is  exploring  approaches  for 
application  of  this  data  system  to 
support  small  system  data  reporting  as 
well.  Systems,  or  laboratories  acting  as 
the  systems'  agents,  must  keep  Method 
1622/1623  bench  sheets  and  slide 
examination  report  forms  until  36 
months  after  an  equivalent  roimd  of 
source  water  monitoring  has  been 
completed  [e.g.,  second  round  of 
Cryptosporidium  monitoring). 


Table  IV-29.— Proposed  Cryptosporidium  Data  Elements  to  be  Reported 


Data  element 


Reason  for  data  element 


Needed  to  associate  plant  with  public  water  system. 

Needed  to  associate  sample  result  with  facility. 

Needed  to  associate  sample  result  with  sampling  point. 

Needed  to  determine  that  utilities  are  collecting  sa'mples  at  the  frequency  required. 

Needed  to  distinguish  field  samples  from  matrix  samples  for  recovery  calculations. 


(L),  to  nearest  V*  L^ 
volume  examined?  3  .... 


Needed  to  verify  compliance  with  sample  volume  requirements. 

Needed  to  calculate  the  final  concentration  of  oocysts/L  and  determine  if  volume  ana- 
lyzed requirements  are  met. 
Needed  to  calculate  the  final  concentration  of  oocysts/L. 


epcned 


samples,  sample  volume  spiked  and  estimated  number  of  oocysts  spiked  must  be  reported.  These  data  are  not  required  for 

^J^^H  ^IV-  '^  ''"T®'^  °^  ^l°?l°o?-o'?I?r??'"P'®  ^"'""^^  'S  examined,  the  number  of  filters  used  and  the  packed  pellet  volume 
led  to  venfy  compliance  with  LT2ESWTR  sample  volume  analysis  requirements.  These  data  are  not  required  for  most  sam- 

hTrl'ili.Hi^*^!'"  °!  ^f T^lt  '^  ®'^a'r'"e<?-  *^e  volume  of  resuspended  concentrate  and  volume  of  this  resuspension  processed 
be  reported  to  calculate  the  sample  volume  examined.  These  data  will  not  be  required  for  most  samples. 

Table  IV-30.— Proposed  E.  coli  Data  Elements  to  be  Reported 


Reason  for  collecting  data  element 


KJint  .... 

late  

lumber 


Needed 
Needed 
Needed 
Needed 
Needed 
Needed 
Needed 
Sample 
ments 
culate 


to  associate  analytkal  result  with  public  water  system. 

to  associate  plant  with  public  water  system. 

to  associate  sample  result  with  sampling  point. 

to  determine  that  utilities  are  collecting  samples  at  the  frequency  required. 

to  associate  analytical  result  with  analytical  method. 

to  verify  that  an  approved  method  was  used  and  call  up  correct  web  entry  form. 

to  assess  Cryptosporidium  indicator  relationships. 

result  (although  not  required,  the  laboratory  also  will  have  the  option  of  entering  primary  measure- 

for  a  sample  into  the  LT2ESWTR  intemet-based  database  to  have  the  database  automatically  cal- 

the  sample  result). 


Needed  to  assess  Cryotosporidium  indicator  relationships. 


Because  source  water 
systems  (serving  at 
lie)  will  begin  6  months 
ation  of  the 
expects  to  act  as  the 
vith  oversight 
large  system  sampling. 


analysis,  and  data  reporting.  To 
facilitate  collection  and  analysis  of  large 
system  monitoring  data,  EPA  is 
developing  an  Intemet-based  electronic 
data  collection  and  management  system. 
This  approach  is  similar  to  that  used 
under  the  Unregulated  Contaminants 


Monitoring  Rule  (UCMR)  (64  FR  50556, 
September  17, 1999)  (USEPA  1999c). 

Analytical  results  for 
Cryptosporidium,  E.  coli,  and  turbidity 
analyses  will  be  reported  directly  to  this 
database  using  web  forms  and  software 
that  can  be  downloaded  free  of  charge. 
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The  data  system  will  perform  logic 
checks  on  data  entered  and  calculate 
final  results  fi-om  primary  data  (where 
necessary).  This  is  intended  to  reduce 
reporting  errors  and  limit  the  time 
involved  in  investigating,  checking,  and 
correcting  errors  at  all  levels.  EPA  will 
make  large  system  monitoring  data 
available  to  States  when  States  assimie 
primacy  for  the  LT2ESWTR  or  earlier 
under  State  agreements  with  EPA. 

Large  systems  should  instruct  their 
laboratories  to  electronically  enter 
monitoring  results  into  the  EPA  data 
system  using  web-based  manual  entry 
forms  or  by  uploading  XML  files  from 
laboratory  information  management 
systems  (LIMS).  After  data  are 
submitted  by  a  laboratory,  systems  may 
review  the  results  on-line.  If  a  system 
believes  that  a  result  was  entered  into 
the  data  system  erroneously,  the  system 
may  notify  the  laboratory  to  rectify  the 
entry.  In  addition,  if  a  system  believes 
that  a  result  is  incorrect,  the  system  may 
submit  the  result  as  a  contested  result 


and  petition  EPA  or  the  State  to 
invalidate  the  sample.  If  a  system 
contests  a  sample  result,  the  system 
must  submit  a  rationale  to  the  primacy 
agency,  including  a  supporting 
statement  from  the  laboratory,  providing 
a  justification.  Systems  may  arrange 
with  laboratories  to  review  their  sample 
results  prior  to  the  results  being  entered 
into  the  EPA  data  system.  Also,  if  a 
system  determines  that  its  laboratory 
does  not  have  the  capability  to  report 
data  electronically,  the  system  can 
submit  a  request  to  EPA  to  use  an 
alternate  reporting  format. 

Regardless  of  the  reporting  process 
used,  systems  are  required  to  report  an 
analytical  monitoring  result  to  the 
primacy  agency  no  later  than  10  days 
after  the  end  of  the  first  month 
following  the  month  when  the  sample 
was  collected.  As  described  in  section 
rV.A.l,  if  a  system  is  unable  to  report  a 
valid  Cryptosporidium  analytical  result 
for  a  scheduled  sampling  date  due  to 
failure  to  comply  with  the  analytical 


method  requirements  (e.g..  violation  of 
quality  control  requirements),  the 
system  must  collect  a  replacement 
sample  within  14  days  of  being  notified 
by  the  laboratory  or  the  State  that  a 
result  cannot  be  reported  for  that  date 
and  must  submit  an  explanation  for  the 
replacement  sample  with  the  analytical 
results.  A  system  will  not  incur  a 
monitoring  violation  if  the  State 
determines  that  the  failure  to  report  a 
valid  analysis  result  was  due  to 
circumstances  beyond  the  control  of  the 
system.  However,  in  all  cases  the  system 
must  collect  a  replacement  sample. 

The  data  elements  to  be  collected  by  - 
the  electronic  data  system  will  enhance 
the  reliability  of  the  microbial  data 
generated  under  the  LT2ESWTR,  while 
reducing  the  burden  on  the  analytical 
laboratories  and  public  water  systems. 
Tables  IV-31  and  IV-32  summarize  the 
system's  data  analysis  functions  for 
Cryptosporidium  measiu«ments. 


Table  IV-31 .—  LT2ESWTR  Data  System  Functions  for  Cryptosporidium  Data 


Value  calculated 


Calculation  of  sample  volume  ana- 
lyzed. 
Pellet  volume  analyzed  ....:.. 


Calculation  of  oocysts/L 

Calculation   of  estimated   number  of 

oocysts  spiked/L. 
Calculation  of  percent  recoveries  for 

MS  samples. 


Formula 


(Volume  filtered)  *  (resuspended  concentrate  volume  transferred  to  IMS/re- 
suspended  concentrate  volume). 

(pellet  volume)*(resuspended  concentrated  volume  transferred  to  IMS/resus- 
pended  concentrate  volume). 

(Number  of  oocysts  counted)/(sample  volume  analyzed) 

(Number  of  oocysts  spiked)/(sample  volume  spiked) 

((Calculated  #  of  oocysts/L  for  the  MS  sample)— (Cateulated  #  of  oocysts/L 
in  the  associated  field  sample))  /  (Estimated  number  of  oocysts  spiked/L)  * 
100%. 


Applicabitity  to  sample 
types 


Fiek] 


Yes 
Yes- 
Yes 
No  . 

No  . 


Matrix 

spike 


Yes. 

Yes. 

Yes. 
Yes. 

Yes. 


Table  IV-32.— LT2ESWTR  Data  System  Functions  for  Cryptosporidium  Compliance  Checks 


LT2  requirements 


Sample  volume  analysis 


Schedule  met 


Description 


Specifies  that  the  LT2  requirements  for  sample  volume  analyzed  were  met  when: 

•  volume  analyzed  is  >  10  L. 

•  volume  analyzed  is  <  10  L  and  pellet  volume  analyzed  is  at  least  2  mL. 

•  volume  analyzed  <  10  L  and  pellet  volume  analyzed  <  2  mL  and  100%  of  filtered  volume  examined=  Y  and  two 
filters  were  used. 

Specifies  that  the  LT2  requirements  for  sample  volume  analyzed  were  not  met  when; 

•  volume  analyzed  <  10  L  and  pellet  volume  analyzed  is  <  2  mL  and  100%  of  filtered  volume  examined=  N. 

•  volume  analyzed  is  <  10  L  and  pellet  volume  analyzed  <  2  mL  and  only  1  filter  used. 

Specifies  that  the  predetermined  sampling  schedule  is  met  when  the  sample  collection  data  is  within  ±  2  days  of 
the  scheduled  date. 


c.  Previously  collected  monitoring 
data.  Table  IV-33  provides  a  summary 
of  the  items  that  systems  must  report  to 
EPA  for  consideration  of  previously 
collected  (grandfathered)  monitoring 
data  under  the  LT2ESWTR.  For  each 
field  and  matrix  spike  (MS)  sample, 
systems  must  report  the  data  elements 
specified  in  Table  IV-29.  In  addition. 


the  laboratory  that  analyzed  the  samples 
must  submit  a  letter  certifying  that  all 
Method  1622  and  1623  quality  control 
requirements  (including  ongoing 
precision  and  recovery  (OPR)  and 
method  blank  (MB)  results,  holding 
times,  and  positive  and  negative 
staining  controls)  were  performed  at  the 
required  frequency  and  were  acceptable. 


Alternatively,  the  laboratory  may 
provide  for  each  field.  MS,  OPR,  and 
MB  sample  a  bench  sheet  and  sample 
examination  report  form  (Method  1622 
and  1623  bench  sheets  are  shovim  in 
USEPA  2003h). 

Systems  must  report  all  routine 
source  water  Cryptosporidium 
monitoring  results  collected  during  the 
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period  coverec 
collected  data 
This  applies  tr 
collected  firom 
used  for  mon 
analyzed  usin^ 
process  for  Me  Jiod 
analyses,  inclu  ding 


by  the  previously 
that  have  been  submitted, 
all  samples  that  were 
the  sampling  location 
it^ring,  not  spiked,  and 
the  laboratory's  routine 
1622  or  1623 
analytical  technique 


Table  IV -33— Items  That  Must  Be  Reported  for  Consideration  of  Grandfathered  Monitoring  Data 


Data  elements  lis  led  in  Table  IV-29  for  each  field  and  MS  sample 


Letter  from 
-  quired  frequency 
OR 
Method  1622/16^ 

MS,  OPR,  and 
Letter  from  syste^ 

penod  covered 

the  data 
Where  applicable, 

pling.  as  well 

during  monltoh4g 


laboratory  certifying  that  method-specified  QC  was  perfonned  at  re- 
and  was  acceptable. 


bench  sheet  and  sample  examination  report  form  for  each  field, 
method  blank  sample. 

cenifying  (1)  that  all  source  water  data  collected  during  the  time 
by  the  previously  collected  data  have  been  submitted  and  (2)  that 
represent  the  plant's  current  source  water. 

documentation  addressing  the  dates  and  reason(s)  for  re-sam- 
the  use  of  presedimentation,  off-stream  storage,  or  bank  filtration 


See  section  l\  A.l.  for  details. 


3.  Compliance 
Treatment  Req 


Vith  Additional 
I  irements 


Under  the  prtiposed 
systems  may  chpose 
management 
meet  their  addi 
treatment 


and 


Toolbox  optior 
(potential 
Cryptosporidium  re- 
duction log  cred  t) 


Watershed  Contro 
Program  (WCP) 
(0.5  log) 


Pre- sedimentation 
(0.5  log)  (new  b<r 
sins) 


Two-Stage  Lime  Soft- 
ening (0.5  log) 
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and  QA/QC.  Other  requirements 
associated  with  use  of  previously 
collected  data  are  specified  in  section 
IV.A.l.d.  Where  applicable,  systems 
must  provide  documentation  addressing 
the  dates  and  reason(s)  for  re-sampling, 
as  well  as  the  use  of  presedimentation, 
off-stream  storage,  or  bank  filtration 


during  monitoring.  Review  of  the 
submitted  information,  along  with  the 
results  of  the  quality  assinance  audits  of 
the  laboratory  that  produced  the  data, 
will  be  used  to  determine  whether  the 
data  meet  the  requirements  for 
grandfathering. 


The  following  items  must  be  reported ' 


On  the  following  schedule ' 


No  later  than  2  months  after  promulgation  if  the  system 
does  not  intend  to  conduct  new  monitoring  under  the 
LT2ESWTR. 


OR 

No  later  than  8  months  after  promulgation  if  the  system  in- 
tends to  conduct  new  monitoring  under  the  LT2ESWTR. 


LT2ESWTR, 
from  a  "toolbox"  of 
treatment  options  to 
I  ional  Cryptosporidium 
requi:  ements.  In  order  to 


receive  credit  for  toolbox  components, 
systems  must  initially  demonstrate  that 
they  comply  with  any  required  design 
and  implementation  criteria,  including 
performance  validation  testing. 
Additionally,  systems  must  provide 
monthly  verification  of  compliance  with 
any  required  operational  criteria,  as 


shown  through  ongoing  monitoring. 
Required  design,  implementation,  ' 
operational,  and  monitoring  criteria  for 
toolbox  components  are  described  in 
section  IV.C.  Proposed  reporting 
requirements  associated  with  these 
criteria  are  shown  in  Table  IV-34  for 
both  large  and  small  systems. 


Table  IV-34.— Toolbox  Reporting  Requirements 


You  must  submit  the  following  items 


Notify  State  of  intention  to  develop  WCP 
Submit  initial  WCP  plan  to  State  


Annual  program  status  report  and  State-approved  watershed 
survey  report. 


Request  for  re-approval  and  report  on  the  previous  approval 
period. 


Monthly  verifkation  of: 

Continuous  basin  operation 

Treatment  of  100%  of  the  flow 

Continuous  addition  of  a  coagulant 

At  least  0.5  log  removal  of  influent  turtwdity  based  on  the 

monthly  mean  of  daily  turbidity  readings  for  11  of  the  12 

previous  months 
Monthly  verifk:ation  of: 
Continuous  operatwn  of  a  second  darificatwn  step  between 

the  primary  darifier  and  fitter 
Presence  of  coagulant  (may  be  lime)  in  first  and  second  stage 

clarifiers 
Both  clarifiers  treat  100%  of  the  plant  flow 


On  the  following  sched- 
ule' 
(systems  serving  >10,000 
people) 


No  later  than  48  months 
after  promulgation 

No  later  than  60  months 
after  promulgation 

By  a  date  determined  by 
the  State,  every  12 
months,  beginning  84 
months  after  promulga- 
tion 

f^  later  than  6  months 
prior  to  the  end  of  the 
current  approval  period 
or  by  a  date  previously 
determined  by  ttie  State 

Monthly  reporting  within 
10  days  following  the 
month  in  which  the 
monitoring  was  con- 
ducted, lieginning  72 
monttis  after  promulga- 
tion 

No  later  ttian  72  months 
after  promulgation 


On  the  following  sched- 
ule' 
(systems  sen/ing  <  1 0,000 
people) 


No  later  than  78  months 
after  promulgation. 

No  later  than  90  months 
after  promulgation. 

By  a  date  detemiined  by 
the  State,  every  12 
months,  beginning  114 
months  after  promulga- 
tion. 

No  later  than  6  months 
prior  to  the  end  of  the 
current  approval  period 
or  by  a  date  previously 
detemiined  by  the  State. 

Monthly  reporting  within 
10  days  following  the 
month  in  which  the 
monitoring  was  con- 
ducted, Ijeginning  102 
months  after  promulga- 
tion. 

No  later  than  102  months 
after  promulgation. 
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Table  IV-34.— Toolbox  Reporting  Requirements— Continued 


Toolbox  option 
(potential 
Cryptosporidium  re- 
duction log  credit) 


You  must  sutMnIt  the  following  items 


On  the  following  sctied- 

ule' 

(systems  servina  >1 0,000 

people) 


On  the  following  sched- 
ule' 
(systeriis  serving  <  10,000 
people) 


Bank  filtratk>n  (0.5  or 
1 .0  log)  (new) 


Combined  filter  per- 
formance (0.5  log) 


Membranes  (MF,  UF, 
NF,  RO)  (2.5  log  or 
greater  based  on 
verification/integrity 

'  testing) 


Bag  filters  (1.0  k)g) 
and  Cartridge  filters 
(2.0  log) 


Chlorine  dioxide  (log 
credit  based  on 

CD 


Ozone  (log  credit 
based  on  CT) 


UV  (log  credit  based 
UV  dose  and  oper- 
ating within  vali- 
dated conditions) 


Individual  filter  per- 
formance (1 .0  tog) 


Demonstration  of  Per- 
formance 


initial  demonstration  of: 

Unconsolidated,  predominantly  sandy  aquifer 

Setback  distance  of  at  least  25  ft.  (0.5  log)  or  50  ft.  (1.0  log) 

If  monthly  average  of  daily  max  turtoidity  is  greater  than  1  NTU 

then  system  must  report  result  and  submit  an  assessment 

of  the  cause 


Monthly  verificatton  of: 

Combined  filter  effluent  (CFE)  turbklity  levels  less  than  or 

equal  to  0.15  NTU  in  at  least  95  percent  of  the  4  hour  CFE 

measurements  taken  each  month 


Initial  demonstratkjn  of: 
Removal  efficiency  through  challenge  studies 
Methods  of  challenge  studies  meet  rule  criteria 
Integrity  test  results  and  baseline 

Monthly  report  summarizing: 

All  direct  integrity  test  results  above  the  control  limH  and  the 

corrective  action  that  was  taken 
All  indirect  integrity  monitoring  results  triggering  direct  integrity 

testing  and  the  corrective  action  that  was  taken 

Initial  demonstration  that  the  following  criteria  are  met: 

Process  meets  the  basic  definition  of  bag  or  cartridge  filtra- 
tion; 

Removal  efficiency  established  through  challenge  testing  that 
meets  rule  criteria 

Challenge  test  shows  at  least  2  and  3  tog  removal  for  bag  and 
cartridge  filters,  respectively 

Summary  of  CT  values  for  each  day  and  tog  inactivatton 
based  on  tat)les  in  section  IV.C.  14 


Summary  of  CT  values  for  each  day  and  tog  inactivation 
based  on  tables  in  section  IV.C.  14 


Results  from  reactor  valtoation  testing  demonstrating  oper- 
ating conditions  that  achieve  required  UV  dose 

Monthly  report  summarizing  the  percentage  of  water  entering 
the  distributton  system  that  was  not  treated  by  UV  reactors 
operating  within  validated  conditions  for  the  required  UV 
dose  in  section  IV.C.  15 


Monthly  verification  of  the  following,  based  on  continuous 
monitoring  of  turbidity  for  each  individual  fitter: 

Filtered  water  turbidity  less  than  0.1  NTU  in  at  least  95  per- 
cent of  the  daily  maximum  values  from  individual  filters  (ex- 
cluding 15  minute  period  foltowing  start  up  after 
backwashes) 

No  individual  filter  with  a  measured  turt>ldlty  greater  than  0.3 
NTU  in  two  consecutive  measurements  taken  15  minutes 
apart 

Results  from  testing  following  State  approved  protocol  


Initial  demonstratton  no 
later  than  72  months 
after  promulgation 

Repqn  within  30  days  fol- 
lowing the  month  in 
which  the  monitoring 
was  conducted,  begin- 
ning 72  months  after 
promulgation 

Monthly  reporting  within 
10  days  foltowing  the 
month  in  whtoh  the 
monitoring  was  con- 
ducted, beginning  on  72 
months  after  promulga- 
tion 

No  later  than  72  months 
after  promulgation 


Within  10  days  following 
the  month  in  whtoh 
monitoring  was  con- 
ducted, beginning  72 
months  after  promulga- 
tion 

No  later  than  72  months 
after  promulgation 


Initial  demonstratton  no 
later  than  102  months 
after  promulgatton. 
I  Report  within  30  days  fol- 
lowing the  month  in 
j      whtoh  the  monitoring 
was  conducted,  begin- 
ning 102  months  after 
promulgation. 

Monttily  reporting:  within 
10  days  following  tfie 
month  in  which  the 
monitorir>g  was  con- 
ducted, beginning  on 
102  months  after  pro- 
mulgation. 

No  later  than  102  months 
after  promulgation. 


Within  10  days  folk>wing 
the  month  in  whtoh 
monitoring  was  con- 
ducted, beginning  102 
months  after  promulga- 
tton. 

No  later  than  102  months 
after  promulgatton. 


Within  10  days  following 
the  month  in  which 
monitoring  was  con- 
ducted, beginning  72 
months  after  promulga- 
tion 

Within  10  days  following 
the  month  in  which 
monitoring  was  con- 
ducted, beginning  72 
months  after  promulga- 
tion 

No  later  than  72  months 
after  promulgatkxi 


Within  10  days  following 
the  month  in  whtoh 
monitoring  was  con- 
ducted, beginning  72 
monttis  after  promulga- 
tion 

Monthly  reporting  within 
10  days  following  the 
month  in  which  tfie 
monitoring  was  con- 
ducted, beginning  on  72 
monttis  after  promulga- 
tton 


No  later  than  72  months 
after  promulgation 


Within  10  days  following 
the  month  in  which 
monitoring  was  con- 
ducted, beginning  102 
months  after  promulga- 
tton 

Within  10  days  following 
the  month  in  which 
monitoring  was  con- 
ducted, beginning  102 
months  after  promulga- 
tion. 

No  later  than  102  months 
after  promulgation. 


Within  10  days  following 
the  month  in  whtoh 
monitoring  was  con- 
ducted, beginning  102 
months  after  promulga- 
tion. 

Monthly  reporting:  within 
10  days  foltowing  the 
month  in  whtoh  ttie 
monitoring  was  con- 
ducted, t)eginning  102 
months  after  promulga- 
tion. 


No  later  than  102  months 
after  promulgatton. 
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Toolbox  opflon 
(potential 
Cryptosporidiufv 
duction  log 


crsd 


States  may  illow  an  additional  two  years  for  systems  making  capital  improvements. 

r(  iquirements  associated  with  disinfection  profiling  and  benchmarking  are  summarized  in  Table  IV-35  for  large 
'^  Table  IV-36  for  small  systems. 


Reporting 
systems  and  i 


System  tyi  e 


Systems  require^  to 
conduct 

Cryptosporidium 
monitoring. 

Systems  not  rec^ired 
to  conduct 
Cryptosporidiiim 
monitoring  V 


'Systems  ttiat 
Cryptosporidium 


provide  at  least  5.5  log  of  Cryptosporidium  treatment  consistent  witfi  a  Bin  4  treatment  implication  are  not  required  to  conduct 
monitonng. 


System  typ  s 


Systems  requiref  to 
conduct 

CryptosporidiJ^ 
monitoring. 


Systems  not  required 

to  COfKlUCt 

Cryptosporidiutn 
monitoring  ano  that 
exceed  DBP  tr  g- 
gers'2  3. 


Systems  not  reqt|ired 
to  conduct 
Cryptosporidiuki 
monitoring  and  that 
do  not  exceed  pBP 
triggers^s. 


'  Systems  that 
Cryptosporidium 

2  If  fho    P    nrtli 


'■  If  the  E.  coll 
stream  sources, 
if  DBP  triggers 


arj 
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Table  IV-34.— Toolbox  Reporting  Requirements— Continued 


re- 
lit) 


You  must  submit  the  following  items 


Monthly  verification  of  operation  within  State-approved  condi- 
tions for  demonstration  of  performance  credit 


On  the  following  sched- 
ule' 
(systems  serving  >1 0,000 
people) 


Within  10  days  following 
the  month  in  which 
monitoring  was  con- 
ducted, beginning  72 
months  after  promulga- 
tio.n 


On  the  following  sched- 
ule' 
(systems  serving  <  10,000 
people) 


Within  10  days  following 
the  month  in  which 
monitoring  was  con- 
ducted, beginning  102 
months  after  promulga- 
tion. 


ABLE  IV-35.— Disinfection  Benchmarking  Reporting  Requirements  for  Large  Systems 


Benchmark  component 


Charactenzation  of  Disinfection  Practices 


State  Review  of  Proposed  Changes  to  Dis- 
infection Practices. 
Applicability  


Submit  the  following  items 


On  the  following  schedule 


Giardia  lamblia  and  vims  inactiva-    No  later  than  36  months  after  pro- 
tion  profiles  must  be  on  file  for  1      mulgation. 
State    review    during    sanitary 


survey. 

Inactivation   profiles   and   bench- 
mark determinations. 

None  


Characterization  of  Disinfection  Practices  None 

State  Review  of  Proposed  Changes  to  Dis-  '  None 
infection  Practices.  i 


Prior  to  significant  modification  of 

disinfection  practice. 
None. 


None. 
None. 


1  ABLE  IV-36.— Disinfection  Benchmarking  Reporting  Requirements  for  Small  Systems 


BerKhmailc  component 


Characterization  of  Disinfection  Practices 


State  Review  of  Proposed  Changes  to  Dis- 
infection Practices. 
Applicability  Period 


Submit  the  following  items 


Characterization  of  Disinfection  Practices 


State  Review  of  Proposed  Changes  to  Dis- 
infection Practices. 
Applicability  Period 


Characterization  of  Disinfection  Practices  

State  Review  of  Proposed  Changes  to  Dis- 
infection Practices. 


Giardia  lamblia  and  virus  inactiva- 
tion profiles  must  be  on  file  for 
State  review  during  sanitary 
survey. 

Inactivation  profiles  and  tiench- 
mark  determinations. 

Notify  State  that  profiling  is  re- 
quired based  on  DBP  levels. 


Giardia  lamblia  and  virus  inactiva- 
tion profiles  must  be  on  file  for 
State  review  during  sanitary 
survey. 

Inactivation  profiles  and  bench- 
mark determinations. 

Notify  State  that  profiling  is  not  re- 
quired based  on  DBP  levels. 


On  the  following  schedule 


None 
None 


No  later  than  66  months  after  pro- 
mulgation. 


Prior  to  significant  modification  of 
disinfection  practice. 

No  later  than  42  months  after  pro- 
mulgation. 


No  later  than  54  months  after  pro- 
mulgation. 


Prior  to  significant  modification  of 
disinfection  practice. 

No  later  than  42  months  after  pro- 
mulgation. 


None. 
None. 


provide  at  least  5.5  log  of  Cryptosporidium  treatment  consistent  with  a  Bin  4  treatment  implication  are  not  required  to  conduct 

annual  mean  concentration  is  <  10/100  mL  for  systems  using  lakes/reservoir  sources  or  <  50/100  mL  for  systems  using  flowing 
rfc  exSed'^  "     required  to  conduct  Cryptosporidium  monitoring  and  will  only  be  required  to  characterize  disinfection  practices 
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3  If  the  system  is  a  CWS  or  NTNCWSs  and  TTHM  or  HAAS  levels  in  the  distributkjn  system  are  at  least  0.064  mg/L  or  0.048  mg/L.  respec- 
tively, calculated  as  an  LRAA  at  any  Stage  1  DBPR  sampling  site,  then  the  system  is  triggered  into  disinfection  profiling. 


4.  Request  for  Conunent 

EPA  requests  comment  on  the 
reporting  and  recordkeeping 
requirements  proposed  for  the 
LT2ESWTR. 

Specifically,  the  Agency  requests 
comment  on  the  proposed  requirement 
that  systems  report  monthly  on  the  use 
of  microbial  toolbox  components  to 
demonstrate  compliance  with  their 
Cryptosporidium  treatment 
requirements.  An  alternative  may  be  for 
systems  to  keep  records  on  site  for  State 
review  instead  of  reporting  the  data. 

K.  Analytical  Methods 

EPA  is  proposing  to  require  public 
water  systems  to  conduct  LT2ESWTR 
monitoring  using  approved  methods  for 
Cryptosporidium,  E.  coli,  and  turbidity 
analyses.  This  includes  meeting  quality 
control  criteria  stipulated  by  the 
approved  methods  and  additional 
method-specific  requirements,  as  stated 
later  in  this  section.  Related 
requirements  on  the  use  of  approved 
laboratories  are  discussed  in  section 
IV.L,  and  proposed  requirements  for 
reporting  of  data  were  stated  previously 
in  section  IV.J.  EPA  has  developed  draft 
guidance  for  sampling  and  analyses 
under  the  LT2ESWTR  (see  USEPA 
2003g  and  2003h).  This  guidance  is 
available  in  draft  form  in  the  docket  for 
today's  proposal  {http://www.epa.gov/ 
edocket/). 

1.  Cryptosporidium 

a.  What  is  EPA  proposing  today? 
Method  1622:  "Cryptosporidium  in 
Water  by  Filtration/IMS/FA"  (EPA-821- 
R-01-G26,  April  2001)  (USEPA  2001e) 
and  Method  1623:  "Cryptosporidium 
and  Giardia  in  Water  by  Filtration/IMS/ 
FA"  (EPA  821-R-01-025,  April  2001) 
(USEPA  2001  f)  are  proposed  for 
Cryptosporidium  analysis  imder  this 
rule.  Methods  1622  and  1623  require 
filtration,  immunomagnetic  separation 
(IMS)  of  the  oocysts  from  the  captured 
material,  and  examination  based  on  IFA, 
DAPI  staining  results,  and  differential 
interference  contrast  (DIG)  microscopy 
for  determination  of  oocyst 
concentrations. 

Method  Requirements 

For  each  Cryptosporidium  sample 
under  this  proposal,  all  systems  must 
analyze  at  least  a  10-L  sample  volimie. 
Systems  may  collect  and  analyze  greater 
than  a  10-L  sample  volume.  If  a  sample 
is  very  turbid,  it  may  generate  a  large 
packed  pellet  volume  upon 
centrifugation  (a  packed  pellet  refers  to 


the  concentrated  sample  after 
centrifugation  has  been  performed  in 
EPA  Methods  1622  and  1623).  Based  on 
IMS  purification  limitations,  samples 
resulting  in  large  packed  pellets  will 
require  that  the  sample  concentrate  be 
aliquoted  into  multiple  "subsamples" 
for  independent  processing  through 
IMS,  staining,  and  examination.  Because 
of  the  expense  of  the  IMS  reagents  and 
analyst  time  to  examine  multiple  slides 
per  sample,  systems  are  not  required  to 
analyze  more  than  2  mL  of  packed  pellet 
volume  per  sample. 

In  cases  where  it  is  not  feasible  for  a 
system  to  process  a  10-L  sample  for 
Cryptosporidium  analysis  (e.g.,  filter 
clogs  prior  to  filtration  of  10  L)  the 
system  must  analyze  as  much  sample 
volume  as  can  be  filtered  by  2  filters,  up 
to  a  packed  pellet  volume  of  2  mL.  This 
condition  applies  only  to  filters  that 
have  been  approved  by  EPA  for 
nationwide  use  with  Methods  1622  and 
1623— the  Pall  Gelman  Envirochek^M 
and  EnvirochekTM  HV  filters,  the  IDEXX 
Filta-MaxTM  foam  filter,  and  the 
Whatman  CrypTest^w  cartridge  filter. 

Methods  1622  and  1623  include 
fluorescein  isothiocyanate  (FTTG)  as  the 
primary  antibody  stain  for 
Cryptosporidium  detection,  DAPI 
staining  to  detect  nuclei,  and  DIG  to   - 
detect  internal  structures.  For  purposes 
of  the  LT2ESWTR,  systems  must  report 
total  Cryptosporidium  oocysts  as 
detected  by  FITG  as  determined  by  the 
color  (apple  green  or  alternative  stain 
color  approved  for  the  laboratory  under 
the  Lab  QA  Program  described  in 
section  VI.L),  size  (4-6  ^m)  and  shape 
(roimd  to  oval).  This  total  includes  all 
of  the  oocysts  identified  as  described 
here,  less  atypical  organisms  identified 
by  FTTG,  DIG,  or  DAPI  (e.g.,  possessing 
spikes,  stalks,  appendages,  pores,  one  or 
two  large  nuclei  filling  the  cell,  red 
fluorescing  chloroplasts,  crystals, 
spores,  etc.). 

Matrix  Spike  Samples 

As  required  by  Method  1622  and 
1623,  systems  must  have  1  matrix  spike 
(MS)  sample  analyzed  for  each  20 
source  water  samples.  The  voliune  of 
the  MS  sample  must  be  within  ten 
percent  of  the  volume  of  the  unspiked 
sample  that  is  collected  at  the  same 
Ume,^  and  the  samples  must  be  collected 
by  splitting  the  sample  stream  or 
collecting  the  samples  sequentially.  The 
MS  sample  and  the  associated  unspiked 
sample  must  be  analyzed  by  the  same 
procedure.  MS  samples  must  be  spiked 
and  filtered  in  the  laboratory.  However. 


if  the  voliune  of  the  MS  sample  is 
greater  than  10  L,  the  system  is 
permitted  to  filter  all  but  10  L  of  the  MS 
sample  in  the  field,  and  ship  the  filtered 
sample  and  the  remaining  10  L  of  source 
water  to  the  laboratory.  In  this  case,  the 
laboratory  must  spike  the  remaining  10 
L  of  water  and  filter  it  through  the  filter 
used  to  collect  the  balance  of  the  sample 
in  the  field. 

EPA  is  proposing  to  require  the  use  of 
flow  cytometer-counted  spiking 
suspensions  for  spiked  d^G  samples 
during  the  LT2ESWTR.  This  provision 
is  based  on  the  improved  precision 
expected  for  spiking  suspensions 
counted  with  a  flow  cytometer,  as 
compared  to  those  coimted  using  well 
slides  or  hemacytometers.  During  the 
Information  Gollection  Rule 
Supplemental  Surveys,  the  mean 
relative  standard  deviation  (RSD)  across 
25  batches  of  flow  cytometer-sorted 
Cryptosporidium  spiking  suspensions 
was  1.8%,  with  a  median  of  1.7% 
(Gonnell  et  al.  2000).  hi  EPA 
Performance  Evaluation  (PE)  studies, 
the  mean  RSD  for  flow  cytometer  sorted 
Cryptosporidium  spiking  suspensions 
was  3.4%.  In  comparison,  the  mean  RSD 
for  Cryptosporidiuiti  spiking 
suspensions  enumerated  manually  by 
20  laboratories  using  well  slides  or 
hemacytometers  was  17%  across  108 
rounds  of  lO-replicat^  coimts. 

QG  requirements  in  Methods  1622 
and  1623  must  be  met  by  laboratories 
analyzing  Cryptosporidium  samples 
under  the  LT2ESWTR.  The  QC 
acceptance  criteria  are  the  same  as 
stipulated  in  the  method.  For  the  initial 
precision  and  recovery  (IPR)  test,  the 
mean  Cryptosporidium  recovery  must 
be  24%  to  100%  with  maximum  relative 
standard  deviation  (i.e.,  precision)  of 
55%.  For  each  ongoing  precision  and 
recovery  (OPR)  sample,  recovery  must 
be  in  the  range  of  11%  to  100%.  For 
each  method  blank,  oocysts  must  be 
undetected. 

Methods  1622  and  1623.are 
performance-based  methods  and, 
therefore,  allow  multiple  options  to 
perform  the  sample  processing  steps  in 
the  methods  if  a  laboratory  can  meet 
applicable  QG  criteria  and  uses  the  same 
determinative  technique.  If  a  laboratory 
uses  the  same  procedures  for  all 
samples,  then  all  field  samples  and  Qu 
samples  must  be  analyzed  in  that  same 
manner.  However,  if  a  laboratory  uses 
more  than  one  set  of  procedures  for 
Cryptosporidium  analyses  under 
LT2ESWTR  then  the  laboratory  must 
analyze  separate  QG  samples  for  each 
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methods  would  need  to  achieve 
comparable  performance  to  be 
considered  for  use  under  the 
LT2ESVVTR.  For  example,  EPA  does  not 
expect  the  Information  Collection  Rule 
Method,  which  resulted  in  12%  mean 
recovery  for  MS  samples  during  the 
Information  Collection  Rule  Laboratory 
Spiking  Program  (Scheller,  2002),  to 
meet  LT2ESWTR  data  quality 
obfectives. 

For  systems  collecting  samples  larger 
than  10  L,  EPA  is  proposing  the 
approach  of  allowing  systems  to  filter 
all  but  10  L  of  the  corresponding  MS 
sample  in  the  field,  and  ship  the  filtered 
sample  and  the  remaining  10  L  of  source 
water  to  the  laboratory  for  spiking  and 
analysis.  The  Agency  has  determined 
that  the  added  costs  associated  with 
shipping  entire  high-volume  (e.g.  50-L) 
samples  to  a  laboratory  for  spiking  and 
analysis  are  not  merited  by  improved 
data  quality  relative  to  the  use  of 
Cryptosporidium  MS  data  under  the 
Lf2ESWTR.  EPA  estimates  that  the 
average  cost  for  shipping  a  50-L  bulk 
water  sample  is  $350  more  than  the  cost 
of  shipping  a  10-L  sample  and  a  filter. 
A  study  comparing  these  two 
approaches  (i.e.,  spiking  and  filtering  50 
L  vs.  field  filtering  40  L  and  spiking  10 
L)  indicated  that  spiking  the  10-L 
sample  produced  somewhat  higher 
recoveries  (USEPA  2003i}.  However,  the 
differences  were  not  significant  enough 
to  offset  the  greatly  increased  shipping 
costs,  given  the  limited  use  of  MS  data 
in  LT2ESWTR  monitoring. 

c.  Request  for  comment.  EPA  requests 
comment  on  the  proposed  method 
requirements  for  Cryptosporidium 
analysis,  including  the  following 
specific  issues: 

Minimum  Sample  Volume 

It  is  the  intent  of  EPA  that  LT2ESWTR 
sampling  provide  representative  annual 
mean  source  water  concentrations.  If 
systems  were  unable  to  analyze  an 
entire  sample  volume  during  certain 
periods  of  the  year  due  to  elevated 
turbidity  or  othef  water  quality  factors* 
this  could  result  in  systems  analyzing 
different  volumes  in  different  samples. 
Today's  proposal  requires  systems  to 
analyze  at  least  10  L  of  sample  or  the 
maximum  amount  of  sample  that  can  be 
filtered  through  two  filters,  up  to  a 
packed  pellet  volume  of  2  mL.  EPA 
requests  comment  on  whether  these 
requirements  are  appropriate  for 
systems  with  source  waters  that  are 
difficult  to  filter  or  that  generate  a  large 
packed  pellet  volume.  Alternatively, 
systems  could  be  required  to  filter  and 
analyze  at  least  10  L  of  sample  with  no 
exceptions. 


Approval  of  Updated  Versions  of  EPA 
Methods  1622  and  1623 

EPA  has  developed  draft  revised 
versions  of  EPA  Methods  1622  and  1623 
in  order  to  consolidate  several  method- 
related  changes  EPA  believes  may  be 
necessary  to  address  LT2ESWTR 
monitoring  requirements  (see  USEPA 
2003J  and  USEPA  2003k).  EPA  is 
requesting  comment  on  whether  these 
revised  versions  should  be  approved  for 
monitoring  under  the  LT2ESWTR, 
rather  than  the  April  2001  versions 
proposed  in  today's  rule.  If  the  revised 
versions  were  approved,  previously 
collected  data  generated  using  the 
earlier  versions  of  the  methods  would 
still  be  acceptable  for  grandfathering,     . 
provided  the  other  criteria  described  in 
section  IV.A.l.d  were  met.  Drafts  of  the 
updated  methods  are  provided  in  the 
docket  for  today's  rule,  and  differences 
between  these  versions  and  the  April 
2001  versions  of  the  methods  are  clearly 
indicated  for  evaluation  and  comment. 
Changes  to  the  methods  include  the 
following: 

(1)  Increased  flexibility  in  matrix  spike 
(MS)  and  initial  precision  and  recovery  (IPR) 
requirements — the  requirement  that  the 
laboratory  must  analyze  an  MS  sample  on  the 
first  sampling  event  for  a  new  PWS  would  be 
changed  to  a  recommendation;  the  revised 
method  would'allow  the  IPR  test  to  be 
performed  across  four  different  days,  rather 
thar)  restrict  analyses  to  1  day: 

(2)  Clarification  of  some  method 
procedures,  including  the  spiking  suspension 
vortexing  procedure  and  the  buffer  volumes 
used  during  immunomagnetic  separation 
(IMS):  requiring  (rather  than  recommending) 
that  laboratories  purcha.se  HCl  and  NaOH 
standards  at  the  normality  specified  in  the 
method:  and  clarification  that  the  use  of 
methanol  during  slide  staining  in  section 
14.2  of  the  method  is  as  per  manufactureir's 
instructions: 

(3)  Additional  recommendations  for 
minimizing  carry-over  of  debris  onto 
microscope  slides  after  IMS  and  information 
on  microscope  cleaning: 

(4)  Clarification  in  the  method  of  the 
actions  to  take  in  the  event  of  QC  failures, 
such  as  that  any  positive  sample  in  a  batch 
associated  with  an  unacceptable  method 
blank  is  unacceptable  and  that  any  sample  in 
a  batch  associated  with  an  unacceptable 
ongoing  precision  and  recovery  (OPR)  sample 
is  unacceptable; 

(5)  Changes  to  the  sample  storage  and 
shipping  temperature  to  "less  than  10°C  and 
not  frozen  ".  and  additional  guidance  on 
sample  storage  and  shipping  procedures  that 
addresses  time  of  collection,  and  includes 
suggestions  for  monitoring  sample 
temperature  during  shipment  and  upon 
receipt  at  the  laboratory. 

(6)  Additional  analyst  verification 
procedures — adding  examination  using 
differential  interference  contrast  (DIC) 
microscopy  to  the  analyst  verification 
requirements. 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003  / Proposed  Rules 


47733 


(7)  Addition  of  an  approved  method 
modification  using  the  Pall  Gelman 
Envirochek  HV  filter.  This  approval  was 
based  on  an  interlaboratory  validation  study 
demonstrating  that  three  laboratories,  each 
analyzing  reagent  water  and  a  different 
source  water,  met  all  method  acceptance 
criteria  for  Cryptosporidium.  EPA  issued  a 
letter  (dated  March  21,  2002)  under  the 
Alternative  Test  Procedures  program 
approving  the  procedure  as  an  acceptable 
version  of  Method  1623  for  Cryptosporidium 
(but  not  for  Giardia).  EPA  also  noted  in  the 
letter  that  the  procedure  was  considered  to  be 
an  acceptable  modification  of  EPA  Method 
1622. 

(8)  Incorporation  of  detailed  procedures  for 
concentrating  samples  using  an  IDEXX  Filta- 
Max'"^  foam  filter.  A  method  modification 
using  this  filter  already  is  approved  by  EPA 
in  the  April  2001  versions  of  the  methods. 

(9)  Addition  of  BTF  EasySeed™  irradiated 
oocysts  and  cysts  as  acceptable  materials  for 
spiking  routine  QC  samples.  EPA  approved 
the  use  of  EasySeed""""  based  on  side-by-side 
comparison  tests  of  method  recoveries  using 
EasySeed'"^  and  live,  untreated  orgemisms. 
EPA  issued  a  letter  (dated  August  1.  2002) 
approving  EasySeed""^  for  use  in  routine  QC 
samples  for  EPA  Methods  1622  and  1623  and 


for  demonstrating  comparability  of  method 
modifications  in  a  single  laboratory. 

(10)  Removal  of  the  Whatman  Nuclepore 
CrypTestTM  cartridge  filter.  Although  a 
method  modification  using  this  filter  was 
approved  by  EPA  in  the  April  2001  versions 
of  the  methods,  the  filter  is  no  longer 
available  from  the  manufacturer,  and  so  is  no 
longer  an  option  for  sample  filtration. 

The  changes  in  the  Jime  2003  draft 
revisions  of  EPA  Methods  1622  and 
1623  reflect  method-related 
clarifications,  modifications,  and 
additions  that  EPA  believes  should  be 
addressed  for  LT2ESWTR 
Cryptosporidium  monitoring. 
Alternatively,  these  issues  could  be 
addressed  through  regulatory 
requirements  in  the  final  LT2ESWTR 
(for  required  changes  and  additions)  and 
through  guidance  (for  recommended 
changes  and  clarifications).  However, 
EPA  believes  that  addressing  these 
issues  through  a  single  source  in 
updated  versions  of  EPA  Methods  1622 
and  1623  (which  could  be  approved  in 
the  final  LT2ESWTR)  may  be  more 
straightforward  and  easier  for  systems 


and  laboratories  to  follow  than 
addressing  them  in  multiple  sources 
(i.e.,  existing  methods,  the  final  rule, 
and  laboratory  guidance). 

2.  E.  coli 

a.  What  is  EPA  proposing  today?  For 
enumerating  source  water  E.  coli  density 
under  the  LT2ESWTR,  EPA  is  proposing 
to  approve  the  same  methods  that  were 
proposed  by  EPA  under  Guidelines 
Establishing  Test  Procedures  for  the 
Analysis  of  Pollutants;  Analytical 
Methods  for  Biological  Pollutants  in 
Ambient  Water  (66  FR  45811,  August 
30,  2001)  (USEPA  20011).  These 
methods  are  summarized  in  Table  IV- 
37.  Methods  are  listed  within  the 
general  categories  of  most  probable 
number  tests  and  membrane  filtration 
tests.  Method  identification  numbers  are 
provided  for  applicable  standards 
published  by  EPA  and  volunta»"y 
consensus  standards  bodies  (VCSB) 
including  Standard  Methods,  American 
Society  of  Testing  Materials  (ASTM), 
and  the  Association  of  Analytical 
Chemists  (AOAC). 


Table  IV-37.—  Proposed  Methods  for  E.  Coli  Enumeration  ' 


Method^ 

EPA 

VCSB  methods 

Technique 

Standard 
methods^ 

ASTM3    • 

AOAC* 

Commercial  example 

Mn^t  Prob<)ble  Number 

LTB  EC-MUG        

9221B.1/ 
9221 F 
9223B 
9223B 
9???Df 
9222G 
9???B/ 
9222G 
9213D 

991.15 

(MPN). 

ONPG-MUG       

Colllert®s. 

ONPG-MUG 

■. i. 

Colilen-18®5  7. 

Membrane  Filter  (MF)  .. 

mFC-»NA-MUG  

mENDO  or  LES- 
ENDO-NA-MUG. 

mTEC  agar 

Modified  mTEC  agar 

Ml  medium           

D5392-93 

> 

1103.1 

1603 

1604 

m-CollBlue24  broth 

m-CoKBIue246. 

'  Tests  must  be  conducted  in  a  format  that  provides  organism  enumeration. 

2  Standard  Methods  for  the  Examination  of  Water  and  Wastewater.  American  Public  Health  Association.  20th.  19th,  and  18th  Editions.  Amer. 
Publ.  HIth.  Assoc.,  Washington,  DC. 

3  Annual   Book   of   ASTM   Standards— Water   and   Environmental   Technology.    Section    11.02.    ASTM.    100   Ban   Harbor   Drive,   West 
Conshohocken,  PA  19428. 

"Offrcial  Methods  of  Analysis  of  AOAC  International,  16th  Edition,  Volume  I,  Chapter  17.  AOAC  International.  481  North  Frederick  Avenue, 
Suite  500,  Gaithersburg,  Maryland  20877-2417. 

5  Manufactured  by  IDEXX  Laboratories,  Inc.,  One  IDEXX  Drive,  Westbrook,  Maine  04092. 

6  Manufactured  by  Hach  Company,  100  Dayton  Ave.,  Ames,  lA  50010. 

^  Acceptable  version  of  method  approved  as  a  drinking  water  alternative  test  procedure. 


EPA  is  proposing  to  allow  a  holding 
time  of  24  hours  for  E.  coli  samples.  The 
holding  time  refers  to  the  time  between 
sample  collection  and  initiation  of 
analysis.  Currently.  40  CFR  141.74(a) 
limits  the  holding  time  for  source  water 
coliform  samples  to  8  hours  and 
requires  that  samples  be  kept  below 
10°C  during  transit.  EPA  believes  that 
new  studies,  described  later  in  this 
section,  demonstrate  that  E.  coli  analysis 
results  for  samples  held  for  24  hours 


will  be  comparable  to  samples  held  for 
8  hours,  provided  the  samples  are  held 
below  10°C  and  are  not  allowed  to 
fireeze.  This  proposed  increase  in 
holding  time  is  significant  for  the 
LT2ESWTR  because  typically  it  is  not 
feasible  for  systems  to  meet  an  8-hour 
holding  time  when  samples  cannot  be 
analyzed  on-site.  Many  small  systems 
that  will  conduct  E.  coli  monitoring 
under  the  LT2ESWTR  lack  a  certified 
on-site  laboratory  for  E.  coli  analyses 


and  will  be  required  to  ship  samples  to 
a  certified  laboratory.  EPA  believes  that 
it  is  feasible  for  these  systems  to  comply 
with  a  24  hour  holding  time  for  E.  coli 
samples  through  using  overnight 
delivery  services. 

b.  How  was  this  proposal  developed? 
As  noted,  EPA  recently  proposed 
methods  for  ambient  water  E.  coli 
analysis  imder  Guidelines  Establishing 
Test  Procedures  for  the  Analysis  of 
Pollutants;  Analjrtical  Methods  for 
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Biological 
(66  FR  45811. 
2001  i).  These 
selected  based 
laboratories, 
alternate  test 
and  voluntary 
bodies,  publisl^ed 
articles,  and 
reports. 

The  source 
that  will  be 
LT2ESWTR  is 
ambient  water 
methods  were 
FR  45811, 
2001  i).  EPAco<iti 
findings  of  this 
believes  that 


Poll  Litants  in  Ambient  Water 
Vugust  30,  2001)  (USEFA 
roposed  methods  were 
on  data  generated  by  EPA 
issions  to  the 
pi'ocedures  (ATP)  program 
I  :onsensus  standards 
peer  reviewed  journal 
pv^blicly  available  study 


necessary 
meet  the  data 
LT2ESWTR 


that  must  ship 
site  laboratory 
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V  ater  analysis  for  E.  coli 
coi  ducted  under  the 
!  imilar  to  the  type  of 
uialyses  for  which  these 
)reviouslv  proposed  (66 
Augjist  30,  2001)  (USEPA 
inues  to  support  the 
earlier  proposal  and 
methods  have  the 
sensijtivity  and  specificity  to 
ity  objectives  of  the 


th  3se  1 


q  jali 


New  Informatic  n  on  E.  coli  Sample 
Holding  Time 

It  is  generally  not  feasible  for  systems 


r.  coli  samples  to  an  off- 
{ D  comply  with  an  8-hour 


holding  time  re  }uirement.  During  the 
ICRSS,  100%  o:  the  systems  that 
shipped  sample  s  off-site  for  E.  coli 
analysis  exceed  sd  the  8  hour  holding 
time;  12%  of  th  ;se  samples  had  holding 
times  in  excess  af  30  hours.  Most  large 
systems  that  wi  1  be  required  to  monitor 
for  E.  coli  undei  the  LT2ESWTR  could 
conduct  these  a  lalyses  on-site,  but 
many  small  sysi  ems  will  need  to  ship 
samples  off-site  to  a  certified  contract 
laboratory. 

EPA  participa  ted  in  three  phases  of 
studies  to  assess  the  effect  of  increased 
sample  holding  t;me  on  E.  coli  analysis 
results.  These  ai  e  sununarized  as 
follows,  and  are  described  in  detail  in 
Pope  et  al.  (200:  ). 

•  Phase  1-EP  \,  the  Wisconsin  State 
Laboratory  of  H  rgiene  (WSLH),  and 
DynCorp  condu  :ted  a  study  to  evaluate 
E.  coli  sample  c(  mcentrations  from  four 
sites  at  8,  24,  30  and  48  hours  after 
sample  coUectic  n  for  samples  stored  at 
4°C,  10°C.  2p°C.  and  35°C.  Temperature 
was  varied  to  as  iess  the  effect  of 
different  shippii  ig  conditions.  Samples 
were  analyzed  ii  i  triplicate  by 
membrane  filtra  ion  (mFC  followed  by 
transfer  to  NA-I*  iUG)  and  Colilert 
(Quanti-Tray  20  )0)  (Pope  et  al.  2003). 

•  Phase  2-EP,  V  conducted  a  study  to 
evaluate  E.  coli  i  ample  concentrations 
from  seven  sites  at  8,  24.  30,  and  48 
hours  after  samp  le  collection  for 
samples  stored  i  i  coolers  containing 
wet  ice  or  Utek  i  ze  packs  (to  assess  real- 
world  storage  ca  tiditions).  Samples  were 
analyzed  in  tripl  icate  by  membrane 
filtration  (mFC  f  jUowed  by  transfer  to 


NA-MUG)  and  Colilert  (Quanti-Tray 
2000)  (Pope  et  al.  2003). 

•  Phase  3-EPA,  through  cooperation 
with  AWWA,  obtained  E.  coli  holding 
time  data  from  ten  drinking  water 
utilities  that  evaluated  samples  from  12 
source  waters.  Each  utility  used  an  E. 
coli  method  of  its  choice  (Colilert, 
mTEC,  mEndo  to  NA-MUG,  or  mFC  to 
NA-MUG).  Samples  were  stored  in 
coolers  with  wet  ice,  Utek  ice  packs,  or 
Blue  ice  (Pope  et  al.  2003). 

Phase  1  results  indicated  that  E.  coli 
concentrations  were  not  significantly 
different  after  24  hours  at  most  sites 
when  samples  were  stored  at  lower 
temperatiires.  Results  from  Phase  2, 
which  evaluated  actual  sample  storage 
practices,  verified  the  Phase  1 
observations  at  most  sites.  Similar 
results  were  observed  during  Phase  3, 
which  evaluated  a  wider  variety  of 
surface  waters  from  different  regions 
throughout  the  U.S.  During  Phase  3,  E. 
coli  concentrations  were  not 
significantly  different  after  24  hours  at 
most  sites  when  samples  were 
maintained  below  10°C  and  did  noi 
freeze  during  storage.  At  longer  holding 
times  (e.g.,  48  hours),  larger  differences 
were  observed. 

Based  on  these  studies,  EPA  has 
concluded  that  E.  coli  samples  can  be 
held  for  up  to  24  hours  prior  to  analysis 
without  compromising  the  data  quality 
objectives  of  LT2ESWTR  E.  coli 
monitoring.  Further,  EPA  believes  that  it 
is  feasible  for  systems  that  must  ship  E. 
coli  samples  to  an  off-site  laboratory  for 
analysis  to  meet  a  24  hour  holding  time. 
EPA  is  developing  guidance  for  systems 
on  packing  and  shipping  E.  coli  samples 
so  that  samples  are  maintained  below 
10°C  and  not  allowed  to  freeze  (USEPA 
2003g).  This  guidance  is  available  in 
draft  in  the  docket  for  today's  proposal 
( h  ttp  ://www.  epa  .gov/edocket/) . 

c.  Request  for  comment.  EPA  requests 
comment  on  whether  the  E.  coli 
methods  proposed  for  approval  under 
the  LT2ESWTR  are  appropriate,  and 
whether  there  are  additional  methods 
not  proposed  that  should  be  considered. 
Comments  concerning  method  approval 
should  be  accompanied  by  supporting 
data  where  possible. 

EPA  also  requests  comment  on  the 
proposal  to  extend  the  holding  time  for 
E.  coli  source  water  sample  analyses  to 
24  hours,  including  any  data  or  other 
information  that  would  support,  modify, 
or  repudiate  such  an  extension.  Should 
EPA  limit  the  extended  holding  time  to 
only  those  E.  coli  analytical  methods 
that  were  evaluated  in  the  holding  time 
studies  noted  in  this  section?  The 
results  in  Pope  et  al.  (2003)  indicate  that 
most  E.  coli  samples  analyzed  using 
ONPG-MUG  (see  methods  in  Table  IV- 


37)  incurred  no  significant  degradation 
after  a  30  to  48  hour  holding  time.  As 
a  result,  should  EPA  increase  the  source 
water  E.  coli  holding  time  to  30  or  48 
hours  for  samples  evaluated  by  ONPG- 
MUG,  and  retain  a  24-hour  holding  time 
for  samples  analyzed  by  other  methods? 
EPA  also  requests  comment  on  the  cost 
and  availability  of  overnight  delivery 
services  for  E.  coli  samples,  especially 
in  riiral  areas. 

3.  Turbidity 

a.  What  is  EPA  proposing  today?  For 
turbidity  analyses  that  will  be 
conducted  under  the  LT2ESWTR,  EPA 
is  proposing  to  require  systems  to  use 
the  analytical  methods  that  have  been 
previously  approved  by  EPA  for 
analysis  of  turbidity  in  drinking  water, 
as  listed  in  40  CFR  Part  141.74.  These 
are  Method  2130B  as  published  in 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater  (APHA  1992), 
EPA  Method  180.1  (USEPA  1993),  and 
Great  Lakes  Instruments  Method  2 
(Great  Lakes  Instruments,  1992),  and 
Hach  FilterTrak  Method  10133. 

EPA  method  180.1  and  Standard 
Method  2130B  are  both  nephelometric 
methods  and  are  based  upon  a 
comparison  of  the  intensity  of  light 
scattered  by  the  sample  under  defined 
conditions  with  the  intensity  of  light 
scattered  by  a  standard  reference 
suspension.  Great  Lakes  Instruments 
Method  2  is  a  modulated  four  beam 
infrcu-ed  method  using  a  ratiometric 
algorithm  to  calculate  the  turbidity 
value  from  the  four  readings  that  are 
produced.  Hach  Filter  Trak  (Method 
10133)  is  a  laser-based  nephelometric 
method  used  to  determine  the  turbidity 
of  finished  drinking  waters. 

Turbidimeters  » 

Systems  are  required  to  use 
turbidimeters  described  in  EPA- 
approved  methods  for  measuring 
turbidity.  For  regulatory  reporting 
purposes,  either  an  on-line  or  a  bench 
top  turbidimeter  can  be  used.  If  a  system 
chooses  to  use  on-line  units  for 
monitoring,  the  system  must  validate 
the  continuous  measurements  for 
accuracy  on  a  regular  basis  using  a 
protocol  approved  by  the  State. 

b.  How  was  this  proposal  developed? 
EPA  believes  the  ciurently  approved 
methods  for  analysis  of  turbidity  in 
drinking  water  are  appropriate  for 
turbidity  analyses  that  will  be 
conducted  under  the  LT2ESWTR. 

c.  Request  for  comment.  EPA  requests 
conmient  on  whether  the  turbidity 
methods  proposed  today  for  the 
LT2ESWTR  should  be  approved,  and 
whether  there  are  additional  methods 
not  proposed  that  should  be  approved. 
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L.  Laboratory  Approval 

Given  the  potentially  significant 
implications  in  terms  of  both  cost  and 
public  health  protection  of  microbial 
monitoring  under  the  LT2ESWTR, 
laboratory  analyses  for 
Cryptosporidium,  E.  coli,  and  turbidity 
must  be  accurate  and  reliable  within  the 
limits  of  approved  methods.  Therefore. 
EPA  proposes  to  require  public  water 
systems  to  use  laboratories  that  have 
been  approved  to  conduct  analyses  for 
these  parameters  by  EPA  or  the  State. 
The  following  criteria  are  proposed  for 
laboratory  approval  under  the 
LT2ESWTR: 

•  For  Cryptosporidium  analyses 
under  the  LT2ESWTR,  EPA  proposes  to 
approve  laboratories  that  have  passed  a 
quality  assurance  evaluation  under 
EPA's  Laboratory  Quality  Assurance 
Evaluation  Program  (Lab  QA  Program) 
for  Analysis  of  Cryptosporidium  in 
Water  (described  in  67  FR  9731,  March 
4,  2002)  (USEPA  2002c).  ff  States  adopt 
an  equivalent  approval  process  under 
State  laboratory  certification  programs, 
then  systems  can  use  laboratories 
approved  by  the  State. 

•  For  E.  coli  analyses,  EPA  proposes 
to  approve  laboratories  that  have  been 
certified  by  EPA,  the  National 
Environmental  Laboratory  Accreditation 
Conference,  or  the  State  for  total 
coliform  or  fecal  coliform  analysis  in 
soiuce  water  under  40  CFR  141.74.  The 
laboratory  must  use  the  same  analytical 
technique  for  E.  coli  that  the  laboratory 
uses  for  total  coliform  or  fecal  coliform 
analysis  imder  40  CFR  141.74. 

•  Turbidity  analyses  must  be 
conducted  by  a  person  approved  by  the 
State  for  analysis  of  ttu-bidity  in 
drinking  water  imder  40  CFR  141.74. 

These  criteria  are  further  described  in 
the  following  paragraphs. 

1 .  Cryptosporidium  Laboratory 
Approval 

Because  States  do  not  currently 
approve  laboratories  for 
Cryptosporidium  analyses  and 
Lf2ESWTR  monitoring  will  begin  6 
months  after  rule  promulgation,  EPA 
will  initially  assimie  responsibility  for 
Cryptosporidium  laboratory  approval. 
EPA  expects,  however,  that  States  will 
include  Cryptosporidium  analysis  in 
their  State  laboratory  certification 
programs  in  the  future.  EPA  has 
established  the  Lab  QA  Program  for 
Cryptosporidium  analysis  to  identify 
laboratories  that  can  meet  LT2ESWTR 
data  quality  objectives.  This  is  a 
voluntary  program  open  to  laboratories 
involved  in  analyzing  Cryptosporidium 
in  water.  Under  this  program,  EPA 
assesses  the  ability  of  laboratories  to 


reliably  measure  Cryptosporidium 
occiurence  with  EPA  Methods  1622  and 
1623,  using  both  performance  testing 
samples  and  an  on-site  evaluation. 

EPA  initiated  the  Lab  QA  Program  for 
Cryptosporidium  analysis  prior  to 
promulgation  of  the  LT2ESWTR  to 
ensure  that  adequate  sample  analysis 
capacity  will  be  available  at  qualified 
laboratories  to  support  the  required 
monitoring.  The  Agency  is  monitoring 
sample  analysis  capacity  at  approved 
laboratories  through  the  Lab  QA 
Program,  and  does  not  plan  to 
implement  LT2ESWTR  monitoring  until 
the  Agency  determines  that  there  is 
adequate  laboratory  capacity.  In 
addition,  utilities  that  choose  to  conduct 
Cryptosporidium  monitoring  prior  to 
LT2ESWTR  promulgation  with  the 
intent  of  grandfathering  the  data  may 
elect  to  use  laboratories  that  have 
passed  the  EPA  quality  assurance 
evaluation. 

Laboratories  seeking  to  participate  in 
the  EPA  Lab  QA  Program  for 
Cryptosporidium  analysis  must  submit 
an  interest  application  to  EPA, 
successfully  analyze  a  set  of  initial 
performance  testing  samples,  and 
undergo  an  on-site  evaluation.  The  on- 
site  evaluation  includes  two  separate 
but  concurrent  assessments:  (1) 
Assessment  of  the  laboratory's  sample 
processing  and  analysis  procedures, 
including  microscopic  examination,  and 
(2)  evaluation  of  the  laboratory's 
persoimel  qualifications,  quality 
assurance/qualit>'  control  program, 
equipment,  and  recordkeeping 
procedures. 

Laboratories  that  pass  the  quality 
assurance  evaluation  will  be  eligible  for 
approval  for  Cryptosporidium  analysis 
under  the  LT2ESWTR.  The  Lab  QA 
Program  is  described  in  detail  in  a 
Federal  Register  Notice  (67  FR  9731, 
March  4,  2002)  (USEPA  2002c)  and 
additional  information  can  be  found 
online  at:  www.epa.gov/safewater/lt2/ 
cla_int.html. 

Laboratories  in  the  Lab  QA  Program 
will  receive  a  set  of  three  ongoing 
proficiency  testing  (OPT)  samples 
approximately  every  four  months.  EPA 
will  evaluate  the  precision  and  recovery 
data  for  OPT  samples  to  determine  if  the 
laboratory  continues  to  meet  the 
performance  criteria  of  the  Laboratory 
QA  Program. 

2.  E.  coli  Laboratory  Approval 

Pubic  water  systems  are  required  to 
have  samples  analyzed  for  E.  coli  by 
laboratories  certified  imder  the  State 
drinking  water  certification  program  to 
perform  total  coliform  and  fecal 
coliform  analyses  under  40  CFR  141.74. 
EPA  is  proposing  that  the  general 


analjrtical  techniques  the  laboratory  is 
certified  to  use  imder  the  drinking  water 
certification  program  (e.g.,  membrane 
filtration,  multiple-well,  multiple-tube) 
will  be  the  methods  the  laboratory  can 
use  to  conduct  E.  coli  source  water 
analyses  under  the  LT2ESWTR. 

3.  Turbidity  Analyst  Approval 

Measurements  of  turbidify  must  be 
conducted  by  a  parfy  approved  by  the  ,  • 
State.  This  is  consistent  with  current 
requirements  for  turbidity 
measurements  in  drinking  water  (40 
CFR  141.74). 

4.  Request  for  Comment 

EPA  requests  comment  on  the  - 
laboratory  approval  requirements 
proposed  today,  including  the  followring 
specific  issues: 

Analyst  Experience  Criteria 

The  Lab  QA  Program,  which  EPA  will 
use  to  approve  laboratories  for 
Cryptosporidium  analyses  under  the 
LT2ESWTR,  includes  criteria  for  analyst 
experience.  Principal  analyst/ 
supervisors  (minimum  of  one  per 
laboratory)  should  have  a  minimum  of 
one  year  of  continuous  bench 
experience  with  Cryptosporidium  and 
immunofluorescent  assay  (IFA) 
microscopy,  a  minimum  of  six  months 
experience  using  EPA  Method  1622 
and/or  1623.  and  a  minimum  of  100 
samples  analyzed  using  EPA  Method 
1622  and/or  1623  (minimum  50  samples 
if  the  person  was  an  analyst  approved 
to  conduct  analysis  for  the  Information 
Collection  Rule  Protozoan  Method)  for 
the  specific  analytical  procedure  they 
will  be  using. 

Under  the  Lab  QA  Program,  other 
ancilysts  (no  minimum  number  of 
analysts  per  laboratory)  should  have  a 
minimum  of  six  months  of  continuous 
bench  experience  with  Cryptosporidium 
and  IFA  microscopy,  a  minimum  of 
three  months  experience  using  EPA 
Method  1622  and/ or  1623,  and  a 
minimum  of  50  samples  analyzed  using 
EPA  Method  1622  and/or  1623 
(minimum  25  samples  if  the  person  was 
an  analyst  approved  to  conduct  analysis 
for  the  Information  Collection  Rule 
Protozoan  Method)  for  the  specific 
analytical  procedures  they  will  be  using. 

The  Lab  QA  Program  criteria  for 
principal  analyst/supervisor  experience 
are  more  rigorous  than  those  in  Methods 
1622  and  1623,  which  are  as  follows: 
the  analyst  must  have  at  least  2  years  of 
college  lecture  and  laboratory  course 
work  in  microbiology  or  a  closely 
related  field.  The  analyst  also  must  have 
at  least  5  months  of  continuous  bench 
experience  with  environmental  protozoa 
detection  techniques  and  IFA 
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on  the  elements  that  would  constitute 
an  equivalent  State  approval  program 
for  Cryptosporidium  analyses,  including 
the  following:  (1)  Successful  analysis  of 
initial  and  ongoing  blind  proficiency 
testing  samples  prepared  using  flow 
cytometry,  including  a  matrix  and 
meeting  EPA's  pass/fail  criteria 
(described  in  USEPA  2002c);  (2)  an  on- 
site  evaluation  of  the  laboratory's 
sample  processing  and  analysis 
procedures,  including  microscopic 
examination  skills,  by  auditors  who 
meet  the  qualifications  of  a  principal 
analyst  a«  set  forth  in  the  Lab  QA 
Program  (described  in  USEPA  2002c); 
(3)  an  on-site  evaluation  of  the 
laboratory's  personnel  qualifications, 
quality  assiu-ance/quality  control 
program,  equipment,  and  recordkeeping 
procedures;  (4)  a  data  audit  of  the 
laboratories'  QC  data  and  monitoring 
data;  and  (5)  use  of  the  audit  checklist 
used  in  the  Lab  QA  Program  or 
equivalent. 

M.  Requirements  for  Sanitary  Surveys 
Conducted  by  EPA 

1.  Overview 

In  today's  proposal,  EPA  is  requesting 
comment  on  establishing  requirements 
for  public  water  systems  with 
significant  deficiencies  as  identified  in 
a  sanitary  survey  conducted  by  EPA 
under  SDWA  section  1445.  These 
requirements  would  apply  to  surface 
water  systems  for  which  EPA  is 
responsible  for  directly  implementing 
national  primary  drinking  water 
regulations  (i.e.,  systems  not  regulated 
by  States  with  primacy).  As  described  in 
this  section,  these  requirements  would 
ensure  that  systems  in  non-primacy 
States,  currently  Wyoming,  and  systems 
not  regulated  by  States,  such  as  Tribal 
systems,  are  subject  to  standards  for 
sanitary  surveys  similar  to  those  that 
apply  to  systems  regulated  by  States 
with  primacy. 

2.  Background 

As  established  by  the  lESWTR  in  40 
CFR  142.16(b)(3),  primacy  States  must 
conduct  sanitary  surveys  for  all  surface 
water  systems  no  less  frequently  than 
every  three  years  for  community  water 
systems  and  no  less  frequently  than 
every  five  years  for  noncommunity 
water  systems.  The  sanitary  survey  is  an 
onsite  review  and  must  address  the 
following  eight  components:  (1)  Source, 
(2)  treatment,  (3)  distribution  system,  (4) 
finished  water  storage.  (5)  pumps,  pimip 
facilities,  and  controls,  (6)  monitoring, 
reporting,  and  data  verification,  (7) 
system  management  and  operation,  and 
(8)  operator  compliance  with  State 
requirements. 


Under  the  EESWTR,  primacy  States 
are  required  to  have  the  appropriate 
rules  or  other  authority  to  assure  that 
systems  respond  in  writing  to 
significant  deficiencies  outlined  in 
sanitary  survey  reports  no  later  than  45    ' 
days  after  receipt  of  the  report, 
indicating  how  and  on  what  schedule 
the  system  will  address  significant 
deficiencies  noted  in  the  survey  (40  CFR 
142.16(b)(l)(ii)).  Further,  primacy  States 
must  have  the  authority  to  assure  that 
systems  take  necessary  steps  to  address 
significant  deficiencies  identified  in 
sanitary  survey  reports  if  such 
deficiencies  are  within  the  control  of  the 
system  and  its  governing  body  (40  CFR 
142.16(b)(l)(iii)).  The  lESWTR  did  not 
define  a  significant  deficiency,  but 
required  that  primacy  States  describe  in 
their  primacy  applications  how  they 
will  decide  whether  a  deficiency 
identified  during  a  sanitary  survey  is 
significant  for  the  purposes  of  the 
requirements  stated  in  this  paragraph 
(40CFRl42.16(b)(3)(v)). 

EPA  conducts  sanitary  surveys  under 
SDWA  section  1445  for  public  water 
systems  not  regulated  by  primacy  States 
(e.g..  Tribal  systems,  Wyoming). 
However,  EPA  does  not  have  the 
authority  required  of  primacy  States 
under  40  CFR  142  to  ensure  that 
systems  address  significant  deficiencies 
identified  during  sanitary  surveys. 
Consequently,  the  sanitary  survey 
requirements  established  by  the 
lESWTR  create  an  unequal  standard. 
Systems  regulated  by  primacy  States  are 
subject  to  the  States'  authority  to  require 
correction  of  significant  deficiencies 
noted  in  sanitary  survey  reports,  while 
systems  for  which  EPA  has  direct 
implementation  authority  do  not  have  to 
meet  an  equivalent  requirement. 

3.  Request  for  Comment 

In  order  to  ensure  that  systems  for 
which  EPA  has  direct  implementation 
authority  address  significant 
deficiencies  identified  during  sanitary 
surveys,  EPA  requests  comment  on 
establishing  either  or  both  of  the 
following  requirements  under  40  CFR 
141  as  part  of  the  NPDWR  established 
in  the  final  LT2ESWTR: 

(1)  For  sanitary  surveys  conducted  by  EPA 
under  SDWA  section  1445,  systems  would  be 
required  to  respond  in  writing  to  significant 
deficiencies  outlined  in  sanitary  survey 
reports  no  later  than  45  days  after  receipt  of 
the  report,  indicating  how  and  on  what 
schedule  the  system  will  address  significant 
deficiencies  noted  in  the  survey. 

(2)  Systems  would  be  required  to  correct 
significant  deficiencies  identified  in  sanitary 
survey  reports  if  such  deficiencies  are  within 
the  control  of  the  system  and  its  governing 
body. 
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For  the  piu-poses  of  these 
requirements,  a  sanitary  survey,  as 
conducted  by  EPA,  is  an  onsite  review 
of  the  water  source  (identifying  sources 
of  contamination  by  using  results  of 
source  water  assessments  where 
available),  facilities,  equipment, 
operation,  maintenance,  and  monitoring 
compliance  of  a  public  water  system  to 
evaluate  the  adequacy  of  the  system,  its 
sources  and  operations,  and  the 
distribution  of  safe  drinking  water.  A 
significant  deficiency  includes  a  defect 
in  design,  operation,  or  maintenance,  or 
a  failure  or  malfunction  of  the  sources, 
treatment,  storage,  or  distribution 
system  that  EPA  determines  to  be 
causing,  or  has  the  potential  for  causing 
the  introduction  of  contamination  into 
the  water  delivered  to  consumers. 

V.  State  Implementation 

This  section  describes  the  regulations 
and  other  procedures  and  policies  States 
will  be  required  to  adopt  to  implement 
the  LT2ESWTR,  if  finalized  as  proposed 
today.  States  must  continue  to  meet  all 
other  conditions  of  primacy  in  40  CFR 
Part  142. 

The  Safe  Drinking  Water  Act  (Act) 
establishes  requirements  that  a  State  or 
eligible  Indian  tribe  must  meet  to 
assume  and  maintcun  primary 
enforcement  responsibility  (primacy)  for 
its  public  water  systems.  "These 
requirements  include:  (1)  Adopting 
drinking  water  regulations  that  are  no 
less  stringent  than  Federal  drinking 
water  regulations,  (2)  adopting  and 
implementing  adequate  procedures  for 
enforcement.  (3)  keeping  records  and 
making  reports  available  on  activities 
that  EPA  requires  by  regulation,  (4) 
issuing  variances  and  exemptions  (if 
allowed  by  the  State),  under  conditions 
no  less  stringent  than  allowed  under  the 
Act,  and  (5)  adopting  and  being  capable 
of  implementing  an  adequate  plan  for 
the  provisions  of  safe  drinking  water 
under  emergency  situations. 

40  CFR  part  142  sets  out  the  specific 
program  implementation  requirements 
for  States  to  obtain  primacy  for  the 
public  water  supply  supervision 
program  as  authorized  under  section 
1413  of  the  Act.  In  addition  to  adopting 
basic  primacy  requirements  specified  in 
40  CFR  Part  142,  States  may  be  required 
to  adopt  special  primacy  provisions 
pertaining  to  specific  regulations  where 
implementation  of  the  rule  involves 
activities  beyond  general  primacy 
provisions.  States  must  include  these 
regulation  specific  provisions  in  an 
application  for  approval  of  their 
program  revision.  Primacy  requirements 
for  today's  proposal  are  discussed 
below. 


To  implement  the  proposed 
LT2ESWTR,  States  will  be  required  to 
adopt  revisions  to: 
§141.2— Definitions 
§  141.71 — Criteria  for  avoiding  filtration 
§  141.153 — Content  of  the  reports 
§  141.170 — Enhanced  filtration  and 

disinfection 
Subpart  Q — Public  Notification 
New  Subpart  W — Additional  treatment 

technique  requirements  for 

Cryptosporidium 
§  142.14 — Records  kept  by  States 
§  142.15— Reports  by  States 
§  142.16 — Special  primacy  requirements 

A.  Special  State  Primacy  Requirements 

To  ensure  that  a  State  program 
includes  all  the  elements  necessary  for 
an  effective  and  enforceable  program 
under  today's  rule,  a  State  primacy 
application  must  include  a  description 
of  how  the  State  will  perform  the 
following: 

(1)  Approve  watershed  control 
Tjrograms  for  the  0.5  log  watershed 
control  program  credit  in  the  microbial 
toolbox  (see  section  W.C.Z); 

(2)  Assess  significant  changes  in  the 
watershed  and  source  water  as  part  of 
the  sanitary  survey  process  and 
determine  appropriate  follow-up  action 
(see  section  IV.A); 

(3)  Determine  that  a  system  with  an 
uncovered  finished  water  storage 
facility  has  a  risk  mitigation  plan  that  is 
adequate  for  purposes  of  waiving  the 
requirement  to  cover  the  storage  facility 
or  treat  the  effluent  (see  section  IV.E); 

(4)  Approve  protocols  for  removal 
credits  under  the  Demonstration  of 
Performance  toolbox  option  (see  section 
IV.C.17)  and  for  site  specific  chlorine 
dioxide  and  ozone  CT  tables  (see  section 
IV.C.14);  and 

(5)  Approve  laboratories  to  analyze  for 
Cryptosporidium . 

Note  that  a  State  program  can  be 
more,  but  not  less,  stringent  than 
Federal  regulations.  As  such,  some  of 
the  elements  listed  here  may  not  be 
applicable  to  a  specific  State  program. 
For  example,  if  a  State  chooses  to 
require  all  finished  water  storage 
facilities  to  be  covered  or  provide 
treatment  and  not  to  allow  a  risk 
mitigation  plan  to  substitute  for  this 
requirement,  then  the  description  for 
item  (3)  would  be  inapplicable. 

B.  State  Recordkeeping  Requirements 

The  current  regulations  in  §  142.14 
require  States  with  primacy  to  keep 
various  records,  including  the 
following:  Analytical  results  to 
determine  compliance  with  MCLs, 
MRDLs,  and  treatment  technique 
requirements;  system  inventories;  State 
approvals;  enforcement  actions;  and  the 


issuance  of  variances  and  exemptions. 
The  proposed  LT2ESWTR  will  require 
States  to  keep  additional  records  of  the 
foUowring,  including  all  supporting 
information  and  an  explanation  of  the 
technical  basis  for  each  decision: 

•  Results  of  source  water  E.  coli  and 
Cryptosporidium  monitoring; 

•  Cryptosporidium  bin  classification 
for  each  filtered  system,  including  any 
changes  to  initial  bin  classification 
based  on  review  of  the  watershed  diu'ing 
sanitary  surveys  or  the  second  round  of 
monitoring; 

•  Determination  of  whether  each 
unfiltered  system  has  a  mean  source 
water  Cryptosporidium  level  above  0.01 
oocysts/L; 

•  The  treatment  processes  or  control 
rpeasures  that  each  system  employs  to 
meet  Cryptosporidium  treatment 
requirements  under  the  LT2ESWTR; 
this  includes  documentation  to 
demonstrate  compliance  with  required 
design  and  implementation  criteria  for 
receiving  credit  for  microbial  toolb»^x 
options,  as  specified  in  section  IV.C; 

•  A  list  of  systems  required  to  cover 
or  treat  the  effluent  of  an  uncovered 
finished  water  storage  facilities;  and 

•  A  list  of  systems  for  which  the  State 
has  waived  the  requirement  to  cover  or 
treat  the  effluent  of  an  uncovered 
finished  water  storage  facility,  along 
with  supporting  documentation  of  the 
risk  mitigation  plan. 

C.  State  Reporting  Requirements 

EPA  ciurently  requires  in  §  142.15 
that  States  report  to  EPA  information 
such  as  violations,  variance  and 
exemption  status,  and  enforcement 
actions.  The  LT2ESWTR,  as  proposed, 
will  add  additional  reporting 
requirements  in  the  following  area: 

•  The  Cryptosporidium  bin 
classification  for  each  filtered  system, 
including  any  changes  to  initial  bin 
classification  based  on  review  of  the 
watershed  during  sanitary  surveys  or 
the  second  round  of  monitoring; 

•  The  determination  of  whether  each 
unfiltered  system  has  a  mean  source 
water  Cryptosporidium  level  above  0.01 
oocysts/L,  including  any  changes  to  this 
determination  based  on  the  second 
round  of  monitoring. 

D.  Interim  Primacy 

On  April  28,  1998,  EPA  amended  its 
State  primacy  regulations  at  40  CFR 
142.12  to  incorporate  the  new  process 
identified  in  the  1996  SDWA 
Amendments  for  granting  primary 
enforcement  authority  to  States  while 
their  applications  to  modify  their 
primacy  programs  are  under  review  (63 
FR  23362,  April  28,  1998)  (USEPA 
1998f).  The  new  process  grants  interim 
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primary  enfo  -cement  authority  for  a 
new  or  revise  d  regulation  during  the 
period  in  wh  ch  EPA  is  making  a 
determinatioi  i  with  regard  to  primacy 
for  that  new  ( \i  revised  regulation.  This 
interim  enfor  :ement  authority  begins  on 
the  date  of  th  j  primacy  application 
submission  o  r  the  effective  date  of  the 
new  or  revise  d  State  regulation, 
whichever  is  later,  and  ends  when  EPA 
makes  a  final  determination.  However, 
this  interim  f  rimacy  authority  is  only 
available  to  a  State  that  has  primacy 
(including  in  erim  primacy)  for  every 
existing  NPD  iVR  in  effect  when  the  new 
regulation  is  iromulgated. 

As  a  result,  States  that  have  primacy 
for  every  exis  ting  NPDWR  already  in 
effect  may  ob  tain  interim  primacy  for 
this  rule,  beg  nning  on  the  date  that  the 
State  submits  the  application  for  this 
rule  to  USEP,  i,  or  the  effective  date  of 
its  revised  rej  ulations,  whichever  is 
later.  In  addil  ion,  a  State  that  wishes  to 
obtain  interir  i  primacy  for  future 
NPDWRs  mu  ;t  obtain  primacy  for  this 
rule.  As  desci  ibed  in  Section  IV.A,  EPA 
expects  to  ovi  srsee  the  initial  source 
water  monito  -ing  that  will  be  conducted 
under  the  LT:  lESWTR  by  systems 
serving  at  lea  it  10,000  people,  beginning 
6  months  foil  iwing  rule  promulgation. 


VI.  Economic 
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address  public  health  risks  from 
microbial  contamination  of  surface  and 
GWUDI  drinking  water  supplies  and, 
more  specifically,  prevent 
Cryptosporidium  from  reaching 
consumers.  As  described  in  section  I, 
the  Agency  promulgated  the  lESWTR 
and  LTlESWTR  to  provide  a  baseline  of 
protection  against  Cryptosporidium  in 
large  and  small  drinking  water  systems, 
respectively.  Today's  proposed  rule 
would  achieve  further  reductions  in 
Cryptosporidium  exposure  for  systems 
with  the  highest  vulnerability.  This 
economic  analysis  considers  only  the 
incremental  reduction  in  exposure  from 
the  two  previously  promulgated  rules 
(lES WTR  and  LTl  ES WTR)  to  the 
alternatives  evaluated  for  the 
LT2ESWTR. 

Both  benefits  and  costs  are 
determined  as  annualized  present 
values.  The  process  allows  comparison 
of  cost  and  benefit  streams  that  are 
variable  over  a  given  time  period.  The 
time  frame  used  for  both  benefit  and 
cost  comparisons  is  25  years; 
approximately  five  years  account  for 
rule  implementation  and  20  years  for 
the  average  useful  life  of  the  equipment 
used  to  comply  with  treatment 
technique  requirements.  The  Agency 
uses  social  discoimt  rates  of  both  three 
percent  and  seven  percent  to  calculate 
present  values  from  the  stream  of 
benefits  and  costs  and  also  to  aimualize 
the  present  value  estimates  [see  EPA's 
Guidelines  for  Preparing  Economic 
Analyses  (USEPA  2000c)  for  a 
discussion  of  social  discount  rates).  The 
LT2ESWTR  EA  (USEPA  2003a)  also 
shows  the  undiscounted  stream  of  both 
benefits  and  costs  over  the  25  year  time 
frame. 

A.  What  Regulatory  Alternatives  Did  the 
Agency  Consider? 

Regulatory  alternatives  considered  by 
Agency  for  the  LT2ESWTR  were 
developed  through  the  deliberations  of 
the  Stage  2  M-DBP  Federal  Advisory 
Committee  (described  in  section  II).  The 
Committee  considered  several  general 
approaches  for  reducing  the  risk  from 
Cryptosporidium  in  drinking  water.  As 
discussed  in  section  IV.A.2,  these 
approaches  included  both  additional 
treatment  requirements  for  all  systems 


and  risk-targeted  treatment 
requirements  for  systems  with  the 
highest  vulnerability  to 
Cryptosporidium  following 
implementation  of  the  EESWTR  and 
LTlESWTR.  hi  addition,  the  Committee 
considered  related  factors  such  as 
surrogates  for  Cryptosporidium 
monitoring  and  alternative  monitoring 
strategies  to  minimize  costs  to  small 
drinking  water  systems. 

After  considering  these  general 
approaches,  the  Committee  focused  on 
four  specific  regulatory  alternatives  for 
filtered  systems  (see  Table  VI-1).  With 
the  exception  of  Alternative  1 ,  which 
requires  all  systems  to  achieve  an 
additional  2  log  (99%)  reduction  in 
Cryptosporidium  levels,  these 
alternatives  incorporate  a  microbial 
framework  approach.  In  this  approach, 
systems  are  classified  in  different  risk 
bins  based  on  the  results  of  source  water 
monitoring.  Additional  treatment 
requirements  are  directly  linked  to  the 
risk  bin  classification.  Accordingly, 
these  rule  alternatives  are  differentiated 
by  two  criteria:  (1)  The  Cryptosporidium 
concentrations  that  define  the  bin 
boundaries  and  (2)  the  degree  of 
treatment  required  for  each  bin. 

In  assessing  regulatory  alternatives, 
EPA  and  the  Advisory  Committee  were 
concerned  with  the  following  questions: 
(1)  Do  the  treatment  requirements 
adequately  control  Cryptosporidium 
concentrations  in  finished  water?  (2) 
How  many  systems  will  be  required  to 
add  treatment?  (3)  What  is  the 
likelihood  that  systems  with  high  source 
water  Cryptosporidium  concentrations  ' 
will  not  be  required  to  provide 
additional  treatment  [i.e.,  be 
misclassified  in  a  low  risk  bin)?  and  (4) 
What  is  the  likelihood  that  systems  with 
low  source  water  Cryptosporidium 
concentrations  will  be  required  to 
provide  unnecessary  additional 
treatment  (i.e.,  misclassified  in  a  high 
risk  bin)? 

The  Committee  reached  consensus 
regarding  additional  treatment 
requirements  for  unfiltered  systems  and 
uncovered  finished  water  storage 
facilities  without  formally  identifying 
regulatory  alternatives.  Table  VI-1 
summarizes  the  four  alternatives  that 
were  considered  for  filtered  systems. 
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Table  VI-1  .—Summary  of  Regulatory  Alternatives  for  Filtered  Systems 


Average  source  water  Cryptosporidium  monitoring  result  (oocysts/L) 


Alternative  A1 

2.0  log  inactivation  required  tor  all  systems 
Alternative  A2 


<0.03  

>  0.03  and  <©.1 
>0.1  and<  1.0  .. 
>1.0  


Alternative  A3 — Preferred  Alternative 


<  0.075  

>  0.075  and  <  1.0 
^  1.0  and<  3.0  .... 
>3.0  


Alternative  A4 


<0.1   

>0.1  and<  1.0 
>1.0 
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Additional 
treatment  re- 
quirements ' 


No  action. 
0.5  log. 
1.5  log. 
2.5  log. 


No  action. 

1  log. 

2  log. 
2.5  log. 


No  action. 
0.5-log. 
1.0  log. 


^  Note:  "Additional  treatment  requirements"  are  in  addition  to  levels  already  required  under  existing  rules  {e.g.,  the  lESWTR  and  LTlESWTR). 


B.  What  Analyses  Support  Selecting  the 
Proposed  Rule  Option? 

EPA  has  quantified  benefits  and  costs 
of  each  of  the  regulatory  alternatives  in 
Table  VI— 1 ,  as  well  as  for  the  proposed 
requirements  for  unfiltered  systems. 
Quantified  benefits  stem  from  estimated 
reductions  in  the  incidence  of 
cryptosporidiosis  resulting  from  the 
regulation.  To  make  these  estimates,  the 
Agency  developed  a  two-dimensional 
Monte  Carlo  model  that  accounts  for 
imcertainty  and  variability  in  key 
parameters  like  Cryptosporidium 
occurrence,  infectivity,  and  treatment 
efficiency.  Analyses  involved  estimating 
the  baseline  (pre-LT2ESWTR)  risk  from 
Cryptosporidium  in  drinking  water,  and 
then  projecting  the  reductions  in 
exposure  and  risk  resulting  from  the 
additional  treatment  requirements  of  the 
LT2ESWTR.  Costs  result  largely  from 
the  installation  of  additional  treatment, 
with  lesser  costs  due  to  monitoring  and 
other  implementation  activities.  Results 
of  these  anedyses  are  summarized  in  the 
following  subsections,  and  details  are 
shovra  in  the  LT2ESWTR  EA  (USEPA 
2003a). 

Cryptosporidium  occurrence 
significantly  influences  the, estimated 
benefits  and  costs  of  regulatory 
alternatives.  As  discussed  in  section 
III.C,  EPA  analyzed  data  collected  under 
the  Information  Collection  Rule,  the 
Information  Collection  Rule 
Supplemental  Surveys  of  medium 
systems  (ICRSSM),  and  the  Information 
Collection  Rule  Supplemental  Surveys 
of  large  systems  (ICRSSL)  to  estimate 
the  national  occurrence  distribution  of 


Cryptosporidium  in  surface  water.  EPA 
evaluated  these  distributions 
independently  when  assessing  benefits 
and  costs  for  different  regulatory 
alternatives.  In  most  cases,  results  from 
the  ICRSSM  data  set  are  within  the 
range  of  results  of  the  Information 
Collection  Rule  and  ICRSSL  data  sets. 

EPA  selected  a  Preferred  Regulatory 
Alternative  for  die  LT2ESWTR, 
consistent  with  the  recommendations  of 
the  Advisory  Committee.  As  described 
next,  this  selection  was  based  on  the 
estimated  impacts  and  feasibility  of  the 
alternatives  shov«i  in  Table  VI-1. 

Alternative  Al  (across-the-board  2-log 
inactivation)  was  not  selected  because  it 
was  the  highest  cost  option  and 
imposed  costs  but  provided  few  benefits 
to  systems  with  high  quality  source 
water  (i.e.,  relatively  low 
Cryptosporidium  risk).  In  addition, 
there  were  concerns  about  the  feasibility 
of  requiring  almost  every  surface  water 
treatment  plant  to  install  additional 
treatment  processes  (e.g.,  UV  or  ozone) 
for  Cryptosporidium. 

Alternatives  A2-A4  were  evaluated 
based  on  several  factors,  including 
predictions  of  costs  and  benefits, 
performance  of  analytical  methods  for 
classifying  systems  in  the  risk  bins,  and 
other  specific  impacts  (e.g.,  impacts  on 
small  systems  or  sensitive 
subpopulations).  Alternative  A3  was 
recommended  by  the  Advisory 
Committee  because  it  provides 
significant  health  benefits  in  terms  of 
avoided  illnesses  and  deaths  for  an 
acceptable  cost.  In  addition,  the  Agency 
believes  this  alternative  is  feasible  with 


available  anal\iical  methods  and 
treatment  technologies. 

Incremental  costs  and  benefits  of 
regulatory  alternatives  for  the 
LT2ESWTR  are  shown  in  section  VI.F, 
and  the  LT2ESWTR  EA  contains  more 
detailed  information  about  the  benefits 
and  costs  of  each  regulatory  option 
(USEPA  2003a). 

C.  What  Are  the  Benefits  of  the 
Proposed  LT2ESWTR? 

As  discussed  previously,  the 
LT2ESWTR  is  expected  to  substantially 
reduce  drinkiTlg  water  related  exposure 
to  Cryptosporidium,  thereby  reducing 
both  illness  and  death  associated  with 
cryptosporidiosis.  As  described  in 
section  II,  cryptosporidiosis  is  an 
infection  caused  by  Cryptosporidium 
and  is  an  acute,  typically  self-limiting, 
illness  with  symptoms  that  include 
dicirrhea,  abdominal  cramping,  nausea, 
vomiting,  and  fever  (Juranek,  1995). 
Cryptosporidiosis  patients  in  sensitive 
subpopulations,  such  as  infants,  the 
elderly,  and  AIDS  patients,  are  at  risk 
for  severe  illness,  including  risk  of 
death.  While  EPA  has  quantified  and 
monetized  the  health  benefits  for 
reductions  in  endemic  cryptosporidiosis 
that  would  result  from  the  LT2ESWTR, 
the  Agency  was  unable  to  quantify  or 
monetize  other  health  and  non-health 
related  benefits  associated  with  this 
rule.  These  unquantified  benefits  are 
characterized  next,  followed  by  a 
summary  of  the  quantified  benefits. 
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l.Non 
health  Relate^ 

Although 
monetized 


Quantifiable  Health  and  Non- 
Benefits 

there  are  substantial 
b<  nefits  that  result  from  this 


rule  due  to  reduced  rates  of  endemic 
cryptosporidiosis,  other  potentially 
significant  benefits  of  this  rule  remain 
unquantified  and  non-monetized.  The 


imquantified  benefits  that  result  from 
this  rule  are  summarized  in  Table  VI- 
2  and  are  described  in  greater  detail  in 
the  LT2ESWTR  EA  (USEPA  2003a). 


Table  VI-2.— Summary  of  Nonquantified  Benefits 


Benefit  type 


Potential  effect  on  benefits 


Comments 


Reducing  outbi  sak  risks  and  response  costs 


IrKrease 


Reducir>g  averting 
purchasing  bpttled 


behavior  (e.g.,  boiling  tap  water  or 
water). 


Increase  /  No  Change 


lrT>proving  aesthetic  water  quality 

Reducing  risk  |from  co-occurring  and  emerging  patho- 
gens. 

Increased  source  water  nronitoring 


Reduced  contalnination 
Ished  water 


due  to  covering  on  treating  fin- 
dlorage  facilities. 


Increase 
Increase 

Increase 
Increase 


Some  outbreaks  are  caused  by  human  or  equipment 
failures  that  may  occur  even  with  the  proposed  new 
requirements;  however,  by  adding  barriers  of  protec- 
tion for  some  systems,  the  rule  will  reduce  the  possi- 
bility of  such  failures  leading  to  outbreaks. 

Averting  behavior  is  associated  with  both  out-of-pocket 
costs  (e.g.,  purchase  of  bottled  water)  and  oppor- 
tunity costs  (e.g.,  time  requiring  to  boil  water)  to  the 
consumer.  Reductions  in  averting  behavior  are  ex- 
pected to  have  a  positive  impact  on  benefits  from  the 
rule. 

Some  technologies  installed  for  this  rule  (e.g.,  ozone) 
are  likely  to  reduce  taste  quality  and  odor  problems. 

Although  focused  on  removal  of  Cryptosporidium  from 
drinking  water,  systems  that  change  treatment  proc- 
esses will  also  increase  removal  of  pathogens  that 
ttie  rule  does  not  specifically  regulate.  Additional  t3en- 
efits  will  accrue. 

The  greater  understanding  of  source  water  quality  that 
results  from  monitoring  may  enhance  the  ability  of 
plants  to  optimize  treatment  operations  in  ways  other 
than  those  addressed  in  this  rule. 

Although  insufficient  data  were  available  to  quantify 
benefits,  the  reductkxi  of  contaminants  Introduced 
through  uncovered  finished  water  storage  facilities 
would  produce  positive  public  health  benefits. 


Source:  Cha  )ter  5  of  the  LT2ESWTR  Economk;  Analysis  (USEPA  2003a). 


2.  Quantifiab 


e  Health  Benefits 


EPA  quanti  5ed  benefits  for  the 
LT2ESVVTR  h  jsed  on  reductions  in  the 
risk  of  endem  ic  cryptosporidiosis. 
Several  categ(  »ries  of  monetized  benefits 
were  considei  ed  in  this  analysis. 

First,  EPA  <  stimated  the  number  of 
cases  expecte  1  to  result  in  prematiue 
mortality  (pri  nariiy  for  members  of 
sensitive  sub]  lopulations  such  as  AIDS 
patients).  In  crder  to  estimate  the 
benefits  from  deaths  avoided  as  a  result 
of  the  rule,  EI  A  multfplied  the 
estimates  for  number  of  illnesses 
avoided  by  a  projected  mortality  rate. 
This  mortalit; '  rate  was  developed  using 
mortality  dat<  from  the  Milwaukee 
cryptosporidiasis  outbreak  of  1993 
(described  in  section  II),  with 
adjustments  t )  accoiuit  for  the 
subsequent  d(  (crease  in  the  mortality 
rate  among  pt  ople  with  AIDS  and  for 
the  difference  between  the  1993 
Milwaukee  A  DS  rate  and  the  ciurent 
national  rate.  EPA  estimated  a  mortality 
rate  of  16.6  ddaths  per  100,000  illnesses 
for  those  serv  ;d  by  unfiltered  systems 
and  a  mortali  y  rate  of  10.6  deaths  per 
100,000  illne!  ses  for  those  served  by 
filtered  systei  is.  These  different  rates 
are  associatec  with  the  incidence  of 
AIDS  in  popu  lations  served  by 


unfiltered  and  filtered  systems.  A 
complete  discussion  on  how  EPA 
derived  these  rates  can  be  found  in 
subchapter  5.2  of  the  LT2ESWTR  EA 
(USEPA  2003a). 

Reductions  in  mortalities  were 
monetized  using  EPA's  standard 
methodology  for  monetizing  mortality 
risk  reduction.  This  methodology  is 
based  on  a  distribution  of  value  of 
statistical  life  (VSL)  estimates  from  26 
labor  market  and  stated  preference 
studies,  with  a  mean  VSL  of  $6.3M  in 
2000,  and  a  5th  to  95th  percentile  range 
of  $1.0  to  $14.5.  A  more  detailed 
discussion  of  these  studies  and  the  VSL 
estimate  can  be  found  in  EPA's 
Guidelines  for  Preparing  Economic 
Analyses  (USEPA  2000c).  A  real  income 
growth  factor  was  applied  to  these 
estimates  of  approximately  2.3%  per    ' 
year  for  the  20  year  time  span  following 
implementation.  Income  elasticity  for 
VSL  was  estimated  as  a  triangular 
distribution  that  ranged  from  0.08  to 
1.00,  with  a  mode  of  0.40.  VSL  values 
for  the  20  year  span  are  shown  in  the 
LT2  EA  in  Exhibit  C.13  (USEPA  2003a). 

The  substantial  majority  of  cases  are 
not  expected  to  be  fatal  and  the  Agency 
separately  estimated  the  value  of  non- 
fatal illnesses  avoided  that  would  result 
from  the  LT2ESWTR.  For  these,  EPA 


first  divided  projected  cases  into  three 
categories,  mild,  moderate,  and  severe, 
and  then  calculated  a  monetized  value 
per  case  avoided  for  each  severity  level. 
These  were  then  combined  into  a 
weighted  average  value  per  case  based 
on  the  relative  frequency  of  each 
severity  level.  According  to  a  study 
conducted  by  Corso  at  al.  (2003),  the 
majority  of  illness  falls  into  the  mild 
category  (88  percent).  Approximately  11 
percent  of  illness  falls  into  the  moderate 
category,  which  is  defined  as  those  who 
seek  medical  treatment  but  are  not 
hospitalized.  The  final  one  percent  have 
severe  s)miptoms  that  result  in 
hospitalization.  EPA  estimated  different 
medical  expenses  and  time  losses  for 
each  category. 

Benefits  for  non-fatal  cases  were 
calculated  using  a  cost-of-illness  (COI) 
approach.  Traditional  COI  valuations 
focus  on  medical  costs  and  lost  work 
time,  and  leave  out  significant 
categories  of  benefits,  specifically  the 
reduced  utility  from  being  sick  (i.e.,  lost 
personal  or  non-work  time,  including 
activities  such  as  child  care, 
homemaking,  community  service,  time 
spent  with  family,  and  recreation), 
although  some  COI  studies  also  include 
an  estimate  for  unpaid  labor  (household 
production)  valued  at  an  estimated  wage 
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rate  designed  to  reflect  the  market  value 
of  such  labor  (e.g.,  median  wage  for 
household  domestic  labor).  This 
reduced  utility  is  variously  referred  to 
as  lost  leisure  or  a  component  of  pain 
and  suffering.  Ideally,  a  comprehensive 
willingness  to  pay  (WTP)  estimate 
would  be  used  that  includes  all 
categories  of  loss  in  a  single  number. 
However,  a  review  of  the  literature 
indicated  that  the  available  studies  were 
not  suitable  for  valuing 


cryptosporidiosis;  hence,  estimates  from 
this  literature  are  inappropriate  for  use 
in  this  analysis.  Instead.  EPA  presents 
two  COI  estimates:  a  traditional 
approach  that  only  includes  valuation 
for  medical  costs  and  lost  work  time 
(including  some  portion  of  unpaid 
household  production);  and  an 
enhanced  approach  that  also  factors  in 
valuations  for  lost  unpaid  work  time  for 
employed  people,  reduced  utility  (or 
sense  of  well-being)  associated  with 


decreased  enjoyment  of  time  spent  in 
non-work  activities,  and  lost 
productivity  at  work  on  days  when 
workers  are  ill  but  go  to  work  anyway. 

Table  VI-3  shows  the  various 
categories  of  loss  and  how  they  were 
valued  for  each  estimate  for  a  "typical' 
case  (weighted  average  of  severity 
level— see  LT2ESWTR  EA— Chapter  5 
for  more  details  (USEPA  2003a). 


Table  VI-3.— Traditional  and  Enhanced  COI  for  Cryptosporidiosis 


Loss  category 


Direct  Medical  Costs 

Lost  Paid  Wori<  Days 

Lost  Unpaid  Work  Days'' 

Lost  Caregiver  Days^ 

Lost  Leisure  Time^ 

Lost  Productivity  at  Work 
Total" 


Traditional 
COI 


$93.82 

109.88 

20.22 

20.70 

s 

5 

244.62 


Enhanced  COI 


$9382 
109.88 
40.44 
54.31 
333.96 
112.49 
744.89 


'  Assigned  to  38.2%  of  the  population  not  engaged  in  mari<ef  work;  assumes  40  hr,  unpaid  woriC  week,  valued  at  $5.46/hr  in  traditional  COI 
and  $10.92/hr  in  enhanced  COI.  Does  not  include  lost  unpaid  work  for  employed  people  and  may  not  include  all  unpaid  work  for  people  outside 
the  paid  labor  force. 

2  Values  lost  work  or  leisure  time  for  people  caring  for  the  ill.  Traditional  approach  does  not  include  lost  leisure  time. 

3  Includes  child  care  and  homemaking  (to  the  extent  not  covered  in  lost  unpaid  wori<  days  above),  time  with  family,  and  recreation  for  people 
within  and  outside  the  paid  latror  force. 

"Detail  may  not  calculate  to  totals  due  to  independent  rounding;  Source:  Appendix  L  in  LT2ESWTR  EA  (USEPA  2003a). 
5  Not  included. 


The  various  loss  categories  were 
calculated  as  follows:  Medical  costs  are 
a  weighted  average  across  the  three 
illness  severity  levels  of  actual  costs  for 
doctor  and  emergency  room  visits, 
medication,  and  hospital  stays.  Lost 
paid  work  represents  missed  work  time 
of  paid  employees,  valued  at  the  median 
pre-tax  wage,  plus  benefits  of  $18.47 
hour.  The  average  number  of  lost  work 
hoiurs  per  case  is  5.95  (this  assumes  that 
62  percent  of  the  population  is  in  the 
paid  labor  force  and  the  loss  is  averaged 
over  seven  days).  Medical  costs  and  lost 
work  days  reflect  market  transactions. 
Medical  costs  are  always  included  in- 
COI  estimates  and  lost  work  days  are 
usually  included  in  COI  estimates. 

In  the  traditional  COI  estimate,  an 
equivalent  amount  of  lost  unpaid  work 
time  was  assigned  to  the  38%  of  the 
population  that  are  not  in  the  paid  labor 
force.  This  includes  homemakers, 
students,  children,  retires,  and 
unemployed  persons.  EPA  did  not 
attempt  to  calculate  what  percent  of 
cases  falls  in  each  of  these  five  groups, 
or  how  many  hoius  per  week  each 
group  works,  but  rather  assumed  an 
across-the-board  40  hour  impaid  work 
week.  This  time  is  valued  at  $5.46  per 
hour,  which  is  one  half  the  median  post- 
tax  wage,  (since  work  performed  by 
these  groups  is  not  taxed).  This  is 
approximately  the  median  wage  for  paid 
household  domestic  labor. 


In  the  enhanced  COI  estimate,  all  time 
other  than  paid  work  and  sleep  (8  hours 
per  day)  is  valued  at  the  median  after 
tax  wage,  or  $10.92  per  hour.  This 
includes  lost  unpaid  work  (e.g., 
household  production)  and  leisiu^e  time 
for  people  within  and  outside  the  paid 
labor  force.  Implicit  in  this  approach,  is 
that  people  would  pay  the  same  amount 
not  to  be  sick  during  their  leisure  time 
as  they  require  to  give  up  their  leisiu-e 
time  to  work  (i.e.,  the  after  tax  wage).  In 
reality,  people  might  be  willing  to  pay 
either  more  than  this  amount  (if  they 
were  very  sick  and  suffering  a  lot)  or 
less  than  this  amount  (if  they  were  not 
very  sick  and  still  got  some  enjoyment 
out  of  activities  such  as  resting,  reading 
and  watching  TV),  not  to  be  sick. 
Multiplying  16  hours  by  $10.92  gives  a 
value  of  about  $175.00  for  a  day  of 
"losf'impaid  work  and  leisure  (i.e.,  lost 
utility  of  being  sick). 

An  estimate  of  lost  unpaid  work  days 
for  the  enhanced  approach  was  made  by 
assigning  the  value  of  $10.92  per  hour 
to  the  same  number  of  unpaid  work 
hours  valued  in  the  traditional  COI 
approach  (i.e.,  40  unpaid  work  horn's 
per  week  for  people  outside  the  paid 
labor  force).  Lost  unpaid  work  for 
employed  people  and  any  unpaid  labor 
beyond  40  hours  per  week  for  thiise  not 
in  the  labor  market  is  shown  as  lost 
leisiue  time  in  Table  VI-3  for  the 
enhanced  approach  and  is  not  included 


in  the  traditional  approach.  In  addition, 
for  days  when  an  individual  is  well 
enough  to  work  but  still  experiencing 
symptoms,  such  as  diarrhea,  the 
enhanced  estimate  also  includes  a  30% 
loss  of  work  and  leisure  productivity, 
based  on  a  study  of  giardiasis  illness 
(Harrington  et  al.  1985)  which  is  similar 
to  cryptosporidiosis.  Appendix  P  in  the 
EA  describes  similar  productivity  losses 
for  other  illnesses  such  as  influenza 
(35%-73%  productivit}'  losses).  In  the 
traditional  COI  analysis,  productivity 
losses  are  not  included  for  either  work 
or  non-work  time. 

The  Agency  believes  that  losses  in 
productivity  and  lost  leisure  time  are 
unquestionably  present  and  that  these 
categories  have  positive  value; 
consequently,  the  traditional  COI 
estimate  imderstates  the  true  value  of 
these  loss  categories.  EPA  notes  that 
these  estimates  should  not  be  regarded 
as  upper  and  lower  bounds.  In 
particular,  the  enhanced  COI  estimate 
may  not  fully  incorporate  the  value  of 
pain  and  suffering,  as  people  may  be 
willing  to  pay  more  than  $201  to  avoid 
a  day  of  illness.  The  traditional  COI 
estimate  includes  a  valuation  for  a  lost 
40  hour  work  week  for  all  persons  not 
in  the  labor  force,  including  children 
and  retirees.  This  may  be  an 
overstatement  of  lost  productivity  for 
these  groups,  which  would  depend  on 
the  impact  of  such  things  as  missed 
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school  work 
may  be  affect  ed 

As  with  th(i 
valuation,  th(  i 
COI  estimatei ; 


I  grow  h 


income 
year,  but  is 
over  the  20 
of  adjusting 
recommended 
2000e) beca 
expected  to 
approximate 


wage  is  proje  :ted 


)r  volunteer  activities  that 

by  illness, 
avoided  mortality 
real  wages  used  in  the 
were  increased  by  a  real 
factor  that  varies  by 
equivalent  of  about  2.3% 
period.  This  approach 
real  income  growth  was 
by  the  SAB  (USEPA 
the  median  real  wage  is 

each  year  (by 
2.3%) — the  median  real 
to  be  $38,902  in  2008 


tie 
y  far 
f  >r 


u>e 
g^ow 


ICR 

ICRSSL 
ICRSSM 


ICR  

ICRSSL  . 
ICRSSM 


Source:  The  LT2ESWTR  Econofnlc  Analysis  (USEPA  2003a). 


I  a . 


pr  jsent 


Tables  VI- 
monetized 
for  reduction! 
cryptospori 
from  the  LT2 
and  traditional 
Estimates  are 
Collection  Rule 
occurrence  d4t 

With  the 
percent 
present  value 
estimate 
$1.4  billion. 


:  rang  !s 


ICR 

ICRSSL  . 
ICRSSM 


ICR 
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and  $59,749  in  2027.  Correspondingly, 
the  real  income  growth  factor  of  the  COI 
estimates  increases  by  the  equivalent  of 
2.3%  per  year  (except  for  medical  costs, 
which  are  not  directly  tied  to  wages). 
This  approach  gives  a  total  COI 
valuation  in  2008  of  $268.92  for  the 
traditional  COI  estimate  and  $931.06  for 
the  enhanced  COI  estimate;  the 
valuation  in  2027  is  $362.75  for  the 
traditional  COI  estimate  and  $1,429.99 
for  the  enhanced  COI  estimate.  There  is 
no  difference  in  the  methodology  for 
calculating  the  COI  over  this  20  year 


period  of  implementation;  the  change  in 
valuation  is  due  to  the  underlying 
change  in  projected  real  wages. 

Table  VI-4  summarizes  the  annual     , 
cases  of  cryptosporidiosis  illness  and 
associated  deaths  avoided  due  to  the 
LT2ESWTR  proposal.  The  proposed 
rule,  on  average,  is  expected  to  reduce 
256,000  to  1,019,000  illnesses  and  37  to 
141  deaths  annually  after  full 
implementation  (range  based  on  the 
ICRSSL,  ICRSSM,  and  hiformation 
Collection  Rule  data  sets). 


Table  Vl-4.— Summary  of  Annual  Avoided  Illness  and  Deaths 


Data  set 


Annual  lllinesses  avoided 


Mean 


90  percent  confidence 
bound 


Lower 
(5th  %lle) 


Upper 
(95th  %ile) 


Annual  deaths  avoided 


Mean 


90  percent  confidence 
bound 


Lower 
(5th  %ile) 


Upper 
(95th  %ile) 


Annual  Total  After  Full  Implementation 


1,018,915 
256,173 
498,363 


169,358 
45,292 
84,724 


2,331,467 

560,648 

1,177,415 


141 
37 
70 


25 

7 
13 


308 

78 

157 


Annual  Average  Over  25  years 


720,668 
181,387 
352,611 


119,694 
32,179 
59,942 


1,647,796 
396,845 
833,290 


100 
26 
50 


18 
5 
9 


218 
55 

111 


and  VI-5b  show  the 

value  of  the  benefit 
in  endemic 
diJDsis  estimated  to  result 
SWTR  for  the  enhanced 
COI  values,  respectively, 
jiven  for  the  Information 
ICRSSL,  and  ICRSSM 
a  sets, 
erihanced  COI  and  a  three 
discopnt  rate,  the  annual 
of  the  mean  benefit 

from  $374  million  to 
ith  a  90  percent 


confidence  bound  of  $52  million  to 
$198  million  at  the  lower  5th  percentile 
and  $959  million  to  $3.7  billion  at  the 
upper  95th  percentile;  at  a  seven 
percent  discount  rate,  this  estimate 
ranges  from  $318  million  to  $1.2  billion, 
with  a  90  percent  confidence  boimd  of 
$44  million  to  $168  million  at  the  lower 
5th  percentile  and  $816  million  to  $3.1    . 
billion  at  the  upper  95th  percentile. 
With  the  traditional  COI,  the 
corresponding  benefit  estimate  at  a  three 
percent  discount  rate  ranges  from  $253 
million  to  $967  million,  with  a  90 


percent  confidence  boimd  of  $27 
million  to  $105  million  at  the  lower  5th 
percentile  and  $713  million  to  $2.7 
billion  at  the  upper  95th  percentile;  for 
a  seven  percent  discount  rate,  this 
estimate  ranges  from  $216  million  to 
$826  million,  with  a  90  percent 
confidence  bound  of  $23  million  to  $89 
million  at  the  lower  5th  percentile  and 
$610  million  to  $2.3  billion  at  the  upper 
95th  percentile.  None  of  these  values 
include  the  unquantified  and  non- 
monetized  benefits  discussed 
previously. 


Table  VI-5A.— Summary  of  Quantified  Benefits— Enhanced  COI 

[Smillions,  2000$] 


Data  set 


Value  of  benefits — Enhanced  COI ' 


Mean 


90  percent  confidence  bound 


Lower 
(5th  %ile) 


Upper 
(95th  %ile) 


•Annualized  Value  (at  3%,  25  Years) 


$1,445 
374 
715 


$198 
52 
96 


3,666 
959. 
1,849 


Annualized  Value  (at  7%,  25  Years) 


1,230 


168 


3,120 
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Table  VI-5A.— Summary  of  Quantified  Benefits — Enhanced  COI— Continued 

[Smillions,  2000$] 


' 

Data  set                  -     ^ 

Value  of  benefits— Enhanced  COI ' 

Mean 

90  percent  confidence  bound 

Lower 
(5th  %ile) 

Upper 
(95th  %ile) 

ICRSSL  

318                            *■* 

816 
1,577 

ICRSSM  , 

609 

81 

'  The  traditional  COI  only  includes  valuation  for  medical  costs  and  lost  work  time  (including  some  portion  of  unpaid  household  production)  The 
enhanced  COI  also  factors  in  valuations  for  lost  personal  time  (non-wor1<time)  such  as  child  care  and  homemaking  (to  the  extent  not  covered  by 
the  traditional  COI),  time  with  family,  and  recreation,  and  lost  productivity  at  work  on  days  when  workers  are  ill  but  qo  to  work  anvwav  Source- 
The  LT2ESWR  Economic  Analysis  (USEPA  2003a).  y     y  «=. 

Table  VI-5b.— Summary  of  Quantified  Benefits— Traditional  COI 

[($Millions,  2000$] 


Annualized  Value  (at  3%,  25  Years) 


ICR 

ICRSSL  . 
ICRSSM 


$967 
253 
481 


$105 
27 
50 


$2,713 

713 

1,372 


Annualized  Value  (at  7%,  25  Years) 


ICR 

ICRSSL  . 
ICRSSM 


826 

216 
411 


89 
23 
43 


2,315 
610 

1,172 


'  The  traditional  COI  only  includes  valuation  for  medical  costs  andiost  work  time  (including  some  portion  of  unpaid  household  production).  The 
enhanced  COI  also  factore  in  valuations  for  lost  personal  time  (non-worktime)  such  as  child  care  and  homemaking  (to  the  extent  not  covered  by 
the  traditional  COI),  time  with  family,  and  recreation,  and  lost  prpductivity  at  work  on  days  when  workers  are  ill  but  qo  to  work  anyway  Source- 
The  LT2ESV\n"R  Economic  Analysis  (USEPA  2003a), 


a.  Filtered  systems.  Benefits  to  the 
approximately  161  million  people 
served  by  filtered  surface  water  and 
GWUDI  systems  range  from  88,000  to 
472,000  reduction  in  mean  annual  cases 
of  endemic  illness  based  on  ICRSSL, 
ICRSSM.  and  ICR  data  sets.  In  addition, 
premature  mortality  is  expected  to  be 
reduced  by  an  average  of  9  to  50  deaths 
annually. 

b.  Unfiltsred  systems.  The  12  million 
people  served  by  unfiltered  surface 
water  or  GWUDI  systems  will  see  a 
significant  reduction  in 
cryptosporidiosis  as  a  result  of  the 
LT2ESWTR.  In  this  population,  the  rule 
is  expected  to  reduce  approximately 
168.000  to  547.000  cases  of  illness  and 
28  to  91  premature  deaths  annually. 

For  unfiltered  systems,  only  the 
Information  Collection  Rule  data  set  is 
used  to  directly  calculate  illness 
reduction  because  it  is  the  only  data  set 
that  includes  sufficient  information  on 
unfiltered  systems.  Illness  reduction  in 
unfiltered  systems  was  estimated  for  the 


ICRSSL  and  ICRSSM  data  sets  by 
multiplying  the  Information  Collection 
Rule  imfiltered  system  result  by  the 
ratio,  for  the  quantity  estimated, 
between  filtered  system  results  from  tJie 
supplemental  survey  data  set  (SSM  or 
SSL)  and  filtered  system  results  from 
the  Information  Collection  Rule. 

3.  Timing  of  Benefits  Accrual  (Latency) 

In  previous  rulemakings,  some 
commenters  have  argued  that  the 
Agency  should  consider  an  assumed 
time  lag  or  latency  period  in  its  benefits 
calculations.  The  Agency  has  not 
conducted  a  latency  analysis  for  this 
rule  because  cryptosporidiosis  is  an 
acute  illness;  therefore,  very  little  time 
elapses  between  exposure,  illness,  and 
mortality.  However.  EPA  does  account 
for  benefits  and  costs  that  occur  in 
future  years  by  converting  these  to 
present  value  estimates. 


D.  What  Are  the  Costs  of  the  Proposed 
LT2ESWTR? 

In  order  to  estimate  the  costs  of 
today's  proposed. rule,  the  Agency 
considered  impacts  on  public  water 
systems  and  on  States  (including 
territories  and  EPA  implementation  in 
non-primacy  States).  EPA  assumed  that 
systems  would  be  in  compliance  with 
the  lESWTR,  which  has  a  compliance 
date  of  Januaiy  2002  for  large  systems 
and  the  LTlESWTR.  which  has  a 
compliance  date  of  January  2005  for 
small  systems.  Therefore,  this  cost 
estimate  only  considers  the  additional 
requirements  that  are  a  direct  result  of 
the  LT2ESWTR.  More  detailed 
information  on  cost  estimates  are 
described  next  and  a  complete 
discussion  can  be  found  in  chapter  6  of 
the  LT2ESWTR  EA  (USEPA  2003a).  An 
detailed  discussion  of  the  proposed  rule 
provisions  is  located  in  section  IV  of 
this  preamble. 
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1.  Total  Annu  dized  Present  Value  Costs 


Tables  VI-€  a 
the  annualize! 
estimates  for 
at  three  perceit 
discount  rates 
annualized 
proposed  LT2 
range  from 
million  using 
rate  and  $81 
seven  percent 
in  mean  cost 
with  the  ICRS$L 
Collection  Ru 
occurrence  data 
occiurence 


and  VI-6b  simunarize 
present  value  cost 
proposed  LT2ESWTR 
and  seven  percent 
respectively.  The  mean 

value  costs  of  the 
iSWTR  are  estimated  to 
ap  )roximately  $73  to  $111 
1  three  percent  discount 
$121  million  using  a 
discoimt  rate.  This  range 
estimates  is  associated 
and  Information 
Cryptosporidium 
sets.  Using  different 
daia  sets  results  in  different 


t  le  i 


pr  3sent 


to 


bin  classifications  and,  thus,  impacts 
the  cost  of  the  rule.  Results  for  the. 
ICRSSM  fall  within  the  range  of  results 
for  the  Information  Collection  Rule  and 
ICRSSL.  In  addition  to  mean  estimates 
of  costs,  the  Agency  calculated  90 
percent  confidence  bounds  by 
considering  the  uncertainty  in 
Cryptosporidium  occurrence  estimates 
emd  around  the  mean  unit  technology 
costs  (USEPA  2003a). 

Public  water  systems  will  incur 
approximately  99  percent  of  the  rule's 
total  annualized  present  value  costs. 
States  incur  the  remaining  rule  costs. 
Table  VI-7  shows  the  undiscounted 
initial  capital  and  one-time  costs  broken 


out  by  rule  component.  A  comparison  of 
annualized  present  value  costs  among 
the  rule  alternatives  considered  by  the 
Agency  is  located  in  subsection  VI.F. 
and  in  the  LT2ESWTR  EA  {USEPA 
2003a).  Using  a  present  value  allows 
costs  and  benefits  that  occiu-  diuing 
different  time  periods  to  be  compared. 
For  any  future  cost,  the  higher  the 
discount  rate,  the  lower  the  present 
value.  Specifically,  a  futiu'e  cost 
evaluated  at  a  seven  percent  discount 
rate  will  always  result  in  a  lower  total 
present  value  cost  than  the  same  future 
cost  evaluated  at  a  three  percent 
discoimt  rate. 
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BILUNG  CODE  6^B0-S0-C 

2.  Water  Sys  em  Costs 


The 
all  comin 
community 
community 
surface  wate: 
(including 
systems), 
impacts  for 
drinking 
Table  VI-6a 
annualized 
drinking 


uni:y 


bdth 
EPA 


proposed  LT2ESVVTR  applies  to 
non-transient  non- 
ind  transient  non- 
water  systems  that  use 
or  GWUDI  as  a  source 

filtered  and  unfiltered 
has  estimated  the  cost 
these  three  types  of  public 
wat  sr  systems.  As  shown  in 
ind  VI-6b,  the  mean 
f  resent  value  costs  for  all 
watisr  systems  range  from 


approximately  $73  to  $111  million 
using  a  three  percMit  discount  rate  ($81 
to  $121  million  using  a  seven  percent 
discoimt  rates).  ^  - 

The  majority  of  costs  of  the  rule  result 
from  treatment  changes  incurred  by 
filtered  and  unfiltered  systems.  Table 
VI-8  shows  the  number  of  filtered  and 
unfiltered  systems  that  will  incur  costs 
by  rule  provision.  Subsection  VI.D.2.b 
discusses  treatment  costs  for  filtered 
system  and  subsection  VI.D.2.C 
discusses  treatment  options  for 
unfiltered  systems.  All  non-purchased 
surface  water  and  GWUDI  systems 


subject  to  the  LT2ESWTR  (including 
filtered  and  unfiltered  systems)  will 
incur  one-time  costs  that  include  time 
for  staff  training  on  rule  requirements. 
Systems  will  incur  monitoring  costs  to 
assess  source  water  Cryptosporidium 
levels,  though  monitoring  requirements 
vary  by  system  size  (large  vs.  small)  and 
system  type  (filtered  vs.  unfiltered).  A 
discussion  of  future  monitoring  that  will 
occur  six  years  after  initial  bin 
assignments  can  be  found  in  subsection 
VI.D.2.e. 

BILUNG  CODE  656a-50-P 


Table  VI-8.-  Number  of  Filtered  and  Unfiltered  Systems  and  Plants  Expected  to 
Incu  r  Costs^ 


hi 

Nonpurchased  Systems  and  Plants 

Systems 

with 
Uncovered 
Reservoirs 

Datas< 

It 

System  Size 

(population 

served) 

Systems 

Incurring 

Implementation 

Costs 

Source  Water  Monitoring  •  Plants 

Plants 

Adding 

Treatment 

Initial  £. 

Coli 

Monitoring 

Initial 

Crypto 

Monitoring 

Future 

E.COII 

Monitoring 

Future 
Crypto 

Monitoring 

A 

B 

C 

D 

E 

F 

6 

ICR 

<  10,000 
>  10,000 

5.682 

1,384 

5,792 

1,774 

2,016 
1,774 

5,122 
1.273 

1.782 

1.273 

2,251 
733 

32 
106 

Total 

7.066 

7,565 

3,789 

6,395 

3.056 

2.984 

138 

ICRSS 

L 

<  10,000 
>  10,000 

Same  as  ICR 

1,295 
1,774 

5.409 
1.453 

1.209 
1.453 

1.463 
481 

Same  as  ICR 

/ 

Total 

3,069 

6.862 

2.662 

1.944 

ICRSS 

M 

<  10,000 
>  10,000 

Same  as  ICR 

1,575 
1,774 

5.347 
1.386 

1.454 
1.386 

1.768 
578 

Same  as  ICR 

Total 

3,349 

6.733 

2.840 

2.346 

'Numbers  shown  for  plants  monitoring  include  nonpurchased  plants  only.  Numbers  shown  for  plants  adding 
treatnient  include  both  nonpurchased  plants  and  a  fraction  of  plants  purchasing  water  that  could  not  be  linked  to  a 
nonpif  chased  plant.  Source:  Chapter  6  of  the  LT2ESWTR  Economic  Analysis  (USEPA  2003a) 


BHJJNG  CODE  69^0-SO-C 

a.  Source  v  fater  monitoring  costs. 
Source  watei  monitoring  costs  are 
structured  or  a  per-plant  basis.  Also,  as 
with  implementation  activities, 
purchased  pi  ants  are  assiuned  not  to 
treat  source  \  i/ater  and  will  not  have  any 
monitoring  c  jsts.  There  are  three  types 
of  monitorin  >  that  plants  may  be 
required  to  c  jnduct — turbidity.  E.  coli 
and  Cryptosf  oridium.  Source  water 
common  water  quality 
parameter  us  sd  for  plant  operational 
control.  Also,  to  meet  SWTR, 
LTIESWTR  iind  lESWTR  requirements, 

s  ^stems  have  tiubidity 
analytical  eq  lipment  in-house  and 


operators  are 


experienced  with  turbidity 


measurement.  Thus,  EPA  assumes  that 
the  incremental  turbidity  monitoring 
burden  associated  with  the  LT2ESWTR 
is  negligible. 

Filtered  plants  in  small  systems 
initially  will  be  required  to  conduct  one 
year  of  biweekly  E.  coli  source  water 
monitoring.  These  plants  will  be 
required  to  monitor  for  Cryptosporidium 
if,  as  a  result  of  initial  bin  classification, 
E.  coli  levels  exceed  the  following 
concentrations:  (1)  Annual  mean  >  10  £. 
coli/ 100  mL  for  lakes  and  reservoir 
sources,  and  (2)  annual  mean  >  50  E. 
coli/100  mL  for  flowing  stream  sources. 
EPA  estimated  the  percent  of  small 
plants  that  would  be  triggered  into 
Cryptosporidium  monitoring  as  being 


equal  to  the  percent  of  large  plants  that 
would  fall  into  any  bin  requiring 
additional  treatment. 

Estimates  of  laboratory  fees,  shipping 
costs,  labor  hours  for  sample  collection, 
and  hours  for  reporting  results  were 
used  to  predict  system  costs  for  initial 
soiu-ce  water  monitoring  under  the 
LT2ESWTR.  Table  VI-9  summarizes  the 
present  value  of  monitoring  costs  for 
initial  bin  classification.  Total  present 
value  monitoring  costs  for  initial  bin 
classification  range  from  $46  million  to 
$60  million  depending  on  the 
occurrence  data  set  and  discount  rate. 
Appendix  D  of  the  LT2ESWTR  EA 
provides  a  full  explanation  of  how  these 
costs  were  developed  (USEPA  2003a). 
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Table  VI-9.— Summary  of  Present  Value  Monitoring  Costs  for  Initial  Bin  Classification 

(Smillions.  2000$) 


System  Size 

ICR  (3%) 
A 

ICR  (7%) 
B 

ICRSSL  (3%) 
C 

ICRSSL  (7%) 

ICRSSiM  (3%) 

E 

ICRSSM  (7%) 

f 

<10K .....; 

10K 

$34.6 
25.7 

$29.7 
24.3 

$25.7 
25.7 

$22.2 
24.3 

$29.2 
25.7 

$25.1 
24.3 

Total  .... 

60.3 

54.0 

51.4 

■^   46.5 

54.9 

49.4 

Source:  Chapter  6  of  the  LT2ESWTR  Economic  Analysis  (USEPA  2003a) 


b.  Filtered  systems  treatment  costs. 
The  Agency  calculated  treatment  costs 
by  estimating  the  number  of  plants  that 
will  be  adding  treatment  technologies 
and  coupling  these  estimates  with  unit 
costs  ($/plant)  of  the  selected 
technologies.  Table  VI-10  shows  the 
number  of  plants  estimated  to  select 
different  treatment  technologies;  Table 
VI-1 1  summarizes  the  present  value 
treatment  costs  and  annualized  present 
value  costs  for  both  filtered  and 
unfiltered  systems. 

To  estimate  the  number  of  filtered 
plants  that  would  select  a  particular 
treatment  technology,  the  Agency 
followed  a  two  step  process.  First,  the 


number  of  plants  that  must  make 
treatment  changes  to  meet  the  proposed 
LT2ESWTR  requirement  was 
determined  by  the  binning  process. 
Second,  EPA  predicted  the  treatment 
technologies  that  plants  would  choose 
to  meet  the  proposed  requirements.  The 
Agency  used  a  "least-cost  decision  tree" 
as  the  basic  framework  for  determining 
the  treatment  technology  selection.  In 
other  words,  EPA  assumed  that  drinking 
water  plants  would  select  the  least 
expensive  technology  or  combination  of 
technologies  to  meet  the  log  removal 
requirements  of  a  given  action  bin. 
However,  these  technology  selections 
were  constrained  by  maximum  use 


percentages,  which  recognize  that  some' 
plants  will  not  be  able  to  implement 
certain  technologies  because  of  site- 
specific  conditions.  In  addition,  certain 
potentially  lower  cost  components  of 
the  microbial  toolbox,  such  as  changes 
to  the  plant  intake,  were  not  included 
because  the  Agency  lacked  data  to 
estimate  the  number  of  plants  that  could 
select  it.  These  limitations  on 
technology  use  may  result  in  an 
overestimate  of  costs.  An  in-depth 
discussion  of  the  technology  selection 
-methodology  and  unit  cost  estimates 
can  be  found  in  appendices  E  and  F  of 
the  proposed  LT2ESWTR  EA  (USEPA 
2003a). 


Table  VI-10.— Technology  Selection  Forecasts  for  Filtered  Plants 


Bag  Filter  1.0  Log 

Cartridge  Filter  2.0  Log 

CL02  0.5Log  

Combined  Filter  Performance  0.5  Log 

In-bank  Filtration  1.0  Log 

MF/UF  2.5  Log 


Technology  Selections 


03  0.5  Log 

03  1.0  Log 

03  2.0  Log 

Secondary  Filter  1.0  Log  

UV  2.5  Log 

WS  Control  0.5  Log  

Total  Plants  Selecting  Technologies 


Technology  Selections ' 


Data  set 


ICR 

ICRSSL 

ICRSSM 

1.545 

1,236 

1,441 

190 

17 

52 

77 

60 

70 

16 

12 

14 

5 

3 

4 

10. 

3 

5 

26 

17 

21 

24 

18 

21 

9 

1 

2 

0 

0 

0 

998 

490 

632 

0 

0 

0 

2,893 

1.852 

2,255 

'  Some  plants  are  projected  to  select  more  than  one  technology  to  meet  LT2ESWTR  bin  requirements;  consequently,  the  value  for  total  plants 
does  not  equal  the  sum  of  all  technologies  selected.  Source:  Chapter  6  of  the  LT2ESWTR  Economic  Analysis  (USEPA  2003a). 


c.  Unfiltered  systems  treatment  costs. 
The  proposed  LT2ESWTR  requires  all 
unfiltered  plants  to.  achieve  2  logs  of 
inactivation  if  their  mean  source  water 
Cryptosporidium  concentration  is  less 
than  or  equal  to  0.01  oocysts/L  and  3 
logs  of  inactivation  if  it  is  greater  than 
0.01  oocysts/L.  For  most  systems,  UV 
appears  to  be  the  least  expensive 
technology  that  can  achieve  the  required 
log  inactivation  of  Cryptosporidium, 
and  it  is  expected  to  be  widely  used  by 
unfiltered  systems  to  meet  the  rule 
requirement.  However,  as  with  filtered 


systems,  EPA  estimated  that  a  small 
percentage  of  plants  would  elect  to 
install  a  technology  more  expensive 
than  DV  due  to  the  configiu^tion  of 
existing  equipment  or  other  factors. 
Ozone  is  the  next  least  expensive 
technology  that  will  meet  the 
inactivation  requiremeirts  for  some 
systems,  and  is  estimated  to  be  used  by 
plants  that  do  not  use  UV. 

All  unfiltered  plants  must  meet 
requirements  of  the  LT2ESWTR; 
therefore,  the  percent  of  plants  adding 
technology  is  100  percent.  This  also 


assumes  that  no  unfiltered  systems 
coxrrently  use  these  additional  treatment 
technologies.  For  this  cost  analysis,  the 
Agency  assumed  100  percent  of  very 
small  unfiltered  systems  will  use  UV; 
for  all  other  unfiltered  system  sizes,  the 
Agency  estimated  that  90  percent  would 
install  UV  and  10  percent  would  add 
ozone.  This  analysis  is  discussed  in 
more  detail  in  the  LT2ESWTR  EA 
(USEPA  2003a).  Treatment  costs  for 
imfiltered  systems  are  included  in  Table 
VI-11. 
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Table  \ 

'1-1 1  .—Total  Present  Value  and  Annualized  Present  Value  Treatment  Costs  for  Filtered  and 

Unfiltered  Plants 

Data  Set 

System  Size 

(population 

served) 

Present 
Value  Cap- 
ital Costs  at 
3% 
A 

Present 
Value  Cap- 
ital Costs  at 
7% 
B 

Annualized 

O&M  Costs 

at  3% 

C 

Annualized 

O&M  Costs 

at  7% 

D 

Total 
Annualized 
Costs  at  3% 

e 

Total 

Annualized 

Costs  at  7% 

F 

ICR  

<10,000 
>1 0,000 

$76.1 
1,092.4 
1,168.5 

$56.0 
868.0 
924.0 

$5.2 
26.1 
31.3 

$4.3 
22.7 
26.9 

$9.6 
88.8 
98.4 

$9.1 

TOTAL  . 

97.1 
106.2 

<1 0,000 
>1 0,000 

ICRSSL  

42.8 
707.1 
749.8 

31.5 
561.8 
593.3 

2.9 
16.2 
19.0 

2.4 
14.0 
16.4 

5.3 
56.8 
62.1 

5.1 

TOTAL  . 

62.3 
67.3 

<10,000 
>1 0,000 

ICRSSM  

52.6 
842.4 
894.9 

38.7 
669.3 
708.0 

3.5 
19.4 
23.0 

2.9 
16.9 
19.8 

6.6 
67.8 
74.4 

6.2 

TOTAL    . 

74.3 
80.6 

1 

1                        1                        1                        II 

Source:  Ch< 

d.  Uncove 
facilities.  As 
systems  witl 
.storage  facil: 
cover  the  sta 
disinfection 
unless  the  Si 
existing  risk 
Disinfection 
least  four  lof 
develop  nati 
systems  to  c( 
oftheLT2ES 
treatment  all 
of  systems  st 
were  estimat 
systems  witl 
storage  facili 
the  unit  cost 

pter  6  of  the  LT2ESVVTR  Economic  Analysis  (USEPA  2003a) 

■ed  finished  water  storage        used  in  this  analysis  is  presented  in             least  expensive  alternative  for  the 
part  of  the  LT2ESW  IK,            Chapter  6  and  Appendix  I  of  the                  remaining  systems,  the  ability  of  a 

uncovered  finished  water       LT2ESWTR  EA  (USEPA  2003a).                   system  to  use  booster  chlorination 
ties  have  the  option  to                 The  Agency  assumed  that  all  systems      depends  on  their  current  residual 
rage  facility  or  provide             with  uncovered  finished  water  storage        disinfectant  type.  Less  than  half  of  all 
ifter  the  storage  facility.           facilities  will  have  to  either  install  a            g^jfa^e  water  systems  are  predicted  to 
ate  has  determined  that            cover  or  treat  their  discharge.  This               use  chloramination  following 
mitigation  is  adequate.             overestimates  the  cost  of  this  provision       in^pjementation  of  the  Stage  2  DBPR. 
alternatives  must  achieve  at    '^^^f  "^«  ^^.f  «^  ""^  determine  that                ^^^      ^^^^.^^  ^^  ^^^^^  ^^^  ^^^  j^^^^ 
s  of  virus  inactivation.  To        ^^.^.^J"^  ^^  uncovered  fimshed  storage    treated  with  chloramines  is  not  a 

,       ..     x-      ,     r                 tacilities  do  not  need  to  take  these                ,      .,,      ,^        ..        .       ,         . 
mal  cost  estimates  for              additional  measures.  The  technology           ^l^''^^^  alternative;  therefore,  the 

mply  with  this  provision        ^^j^^^^^^  ^^^  ^^  uncovered  finished            ^^^^^^o^  of  systems  projected  to  add 
W 1 K.  umt  costs  for  each         ^^^^J.  gj^^gg  facilities  was  developed         booster  chlonnation  to  the  effluent  from 
Amative  and  the  percentage     through  a  least-cost  approach.                      ^he  storage  facility  was  estimated  at  50 
lecting  each  alternative               por  systems  with  uncovered  storage        percent,  with  the  remaining  50  percent 
id  for  the  inventory  of             facility  capacities  of  five  million  gallons     estimated  to  add  covers.  The  technology 

uncovered  finished  water       (MG)  or  less,  covering  the  storage                 selection  for  uncovered  finished  water 
:ies.  A  full  description  of         facilities  is  the  least  expensive                    storage  facilities  is  presented  in  Table 
1  and  other  assumptions           alternative.  Although  chlorination  is  the     VI-12. 

Table  VI-12.— Estimated  Technology  Selection  for  Uncovered  Storage  Facilities 

Size  category  (MG) 

Number  of  uncovered 
storage  facilities 

Floating 
cover 

(%) 

Booster 
chlorination 

(%) 

0-0.1  

25 
7 

44 
12 
10 
9 
4 
4 
6 
6 
2 
4 
'  4 
1 

100 

100 

100 

100 

100 

50 

50 

50 

50 

50 

50 

50 

50 

50 

0.1-1  

>1-5  ..-. 

>5-10  

>10-20  

>20-40  

50 

>40-60  

50 

>60-80  

50 

>80-100  

50 

>1 00-1 50  

50 

>1 50-200  

50 

>200-250  

50 

>250-1 .000  .. 

50 

>1,000  

50 

Source:  App 

» 

Table  VI-l 
annualized  { 
imcovered  si 
using  both  tl 

jndix  1  of  the  LT2ESVVTR  Economic  Analysis  (USEPA  2003a) 

3  summarizes  total        ^          discount  rates.  The  Agency  est 
resent  value  costs  for  the         the  total  annualized  present  va 
Drage  facility  provision            for  covering  or  treating  imcove 
ree  and  seven  percent              finished  water  storage  facilities 

imates          approximat 
lue  cost       percent  dis( 
red               at  a  seven  p 
.to  be 

ely  $5.4  mil 
:ount  rate  ai 
ercent  discc 

lion  at  a  three 
id  $6.4  million 
•unt  rate. 
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TABLE  VI-1 3.— Estimated  Annualized  Present  Value  Cost  for  Uncovered  Finished  Water  Storage  Facility 

Provision  (2000$) 


System  size  (population  sen/ed) 

Annualized  cost  at  3% 

Annualized  cost  at  7% 

Capital 

O&M 

Total 

Capital 

O&M 

Total 

<10.000 

$3,520 
3,349,320 

$1,649 
2.046.425 

$5,169 
5,395,745 

$4,713 
4,483,927 

$1,552 
1 ,925,203 

>10,000  ; ; 

$6,264 

6,409,129 

Total 

3,352,840 

2,048,074 

5,400,915 

4,488,639 

1,926,754 

6,415,393 

Source:  Appendix  I  of  the  LT2ESWTR  Economic  Analysis  (USEPA*  2003a) 


e.  Future  monitoring  costs.  Six  years 
after  initial  bin  classification,  filtered  * 
and  unfiltered  plants  will  be  required  to 
conduct  a  second  round  of  monitoring 
to  assess  whether  source  water 
Cryptosporidium  levels  have  changed 
significantly.  EPA  will  evaluate  new 
analytical  methods  and  surrogate 
indicators  of  microbial  water  quality  in 
the  interim.  While  the  costs  of 
monitoring  are  likely  to  change  in  the 
six  years  following  rule  promulgation,  it 
is  difficult  to  predict  how  they  will 
change.  In  the  absence  of  any  other 


information,  it  was  assumed  that  the 
laboratory  costs  would  be  the  same  as 
for  the  initial  monitoring. 

All  plants  that  conducted  initial 
monitoring  were  assumed  to  conduct 
the  second  round  of  monitoring  as  well, 
except  for  those  systems  that  installed 
treatment  that  reduces  2.5  logs  of 
Cryptosporidium  or  greater  as  a  result  of 
the  rule.  These  systems  are  exempt  fi-om 
monitoring  imder  the  LT2ESWTR.  Table 
Vl-8  shows  the  number  of  systems  that 
are  estimated  to  conduct  the  second 
round  of  monitoring  (listed  as  "future" 


monitoring  in  the  table).  EPA  estimates 
the  cost  of  re-binning  will  range  from 
$23  million  to  $38  million  depending 
on  the  occurrence  data  set  and  discount 
rate  used  in  the  estimate  (see  Table  VI- 
14).  Costs  differ  among  Cryptosporidium 
occurrence  data  sets  due  to  differences 
in  estimates  of  the  number  of  plants  that 
will  add  technologies  to  achieve  at  least 
2.5  log  Cryptosporidium  reduction  and 
the  nuiQber  of  small  plants  that  will  be 
triggered  into  monitoring  for 
Cryptosporidium.  Appendix  D  of  the  EA 
provides  further  details  (USEPA  2003a). 


TABLE  VI-1 4.— Present  Value  of  Monitoring  Costs  of  Future  Re-binning 

[$millions,  2000$] 


System  size 

ICR 

(3%) 

ICR 
(7%) 

ICRSSL 
(3%) 

ICRSSL 
(7%) 

ICRSSM 
(3%) 

ICRSSM 
(7%) 

A 

b 

C 

d 

E 

F 

<10K 

$23.5 
14.4 
37.8 

$14.3 

9.8 

24.1 

$18.4 
16.4 
34.8 

$11.3 
11.2 
22.5 

$20.7 
15.6 
36.3 

$12.6 
10.7 
23.3 

>10k 

Total  

Source:  Chapter  6  of  the  LT2ESWTR  Economic  Analysis  (USEPA  2003a) 

1 

f.  Sensitivity  analysis — influent 
bromide  levels  on  technology  selection 
for  filtered  plants.  One  concern  about 
the  ICR  data  set  was  that  it  may  not 
actually  reflect  influent  bromide  levels 
in  some  plants  during  droughts.  High 
influent  bromide  levels  (the  precursor 
for  bromate  formation)  limits  ozone  use 
because  the  plant  would  not  be  able  to 
meet  the  MCL  for  bromate.  The  Agency 
conducted  a  sensitivity  analysis  to 
estimate  an  impact  of  higher  influent 
bromide  levels  would  have  on 
technology  decisions.  The  sensitivity 
analysis  assumes  influent  bromide 
concentrations  of  50  parts  per  billion 
(ppb)  above  the  ICR  concentrations. 
Overall,  the  impact  of  these 
assumptions  have  a  minimal  impact  on 
costs.  A  complete  discussion  of  this 
sensitivity  analysis  is  located  in 
LT2ESWTR  EA  (USEPA  2G03a). 

3.  State/Primacy  Agency  Costs 

The  Agency  estimates  that  States  and 
primacy  agencies  will  incur  an 
annualized  present  value  cost  of  $0.9  to 


$1.0  million  using  a  three  percent 
discount  rate  and  $1.2  million  at  seven 
perceht.  State  implementation  activities 
include  regulation  adoption  and 
program  implementation,  training  State 
staff,  training  PWS  staff,  providing 
technical  assistance  to  PWSs,  and 
updating  the  management  system.  To 
estimate  implementation  costs  to  States/ 
Primacy  Agencies,  the  number  of  full- 
time  employees  (Fits)  per  activity  is 
multiplied  by  the  number  of  labor  hovurs 
per  FTE,  the  cost  per  labor  hour,  and  the 
number  of  States  and  Territories. 

In  addition  to  implementation  costs. 
States  and  primacy  agencies  will  also 
incur  costs  associated  with  monitoring 
data  management.  Because  EPA  will 
directly  manage  the  first  round  of 
monitoring  by  large  systems  (serving  at 
least  10,000  people).  States  are  not 
predicted  to  incur  costs  for  these 
activities.  States  will,  however,  incur 
costs  associated  with  small  system 
monitoring.  This  is  a  result  of  the 
delayed  start  of  small  system 
monitoring,  which  will  mean  that  some 


States  will  assume  primacy  for  small 
system  monitoring.  In  addition.  States 
will  review  of  the  second  round  of 
monitoring  results.  States  will  also  incur 
costs  in  reviewing  technology 
compliance  data  and  consulting  with 
systems  regarding  benchmarking  for 
systems  that  change  their  disinfection 
procedures  to  comply  with  the  rule. 
Appendix  D  of  the  LT2ESWTR  EA 
provides  more  information  about  the 
State  and  primacy  agency  cost  analysis 
(USEPA  2003a). 

4.  Non-Quantified  Costs 

EPA  has  queuitified  all  the  major  costs 
for  this  rule  and  has  provided 
imcertainty  analyses  to  bound  the  over 
or  underestimates  in  the  costs.  There  are 
some  costs  that  EPA  has  not  quantified, 
however,  because  of  lack  of  data.  For 
example,  some  systems  may  merge  with 
neighboring  systems  to  comply  with  this 
rule.  Such  changes  have  both  costs 
(legal  fees  and  coimecting 
infrastructure)  and  benefits  (economies 
of  scale).  Likevdse,  systems  would  incur 
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costs  for 
water  that 


proc  unng 


a  new  source  of 
result  in  lower  overall 


treatment  cos  Is 

In  addition , 
predict  the  u 
of  several 
options 
demonstrati 
have  not  beei ; 
quantified 
available  to 
systems  that 
options  to 
Not  includinj 
options  may 
costs. 


the  Agency  was  unable  to 
I  age  or  estimate  the  costs 
too  box  options.  These 
inclu  de  intake  management  and 
ops  of  performance.  They 
included  in  the  • 
an  dysis  because  data  are  not 
e  itimate  the  number  of 
1  nay  use  these  toolbox 
comply  with  the  LT2ESWTR. 
these  generally  low-cost 
esult  in  overestimation  of 


wi  y 


E.  What  Are 
Proposed  Ruke? 

Another 
is  to 'consider 
residential  wi  iter 
considers  the 
household's 
the  entire  cos  t 
this  rule  on 
to  gauge  pote:  itial 
not  be  construed 
potential 
bills. 

Included  ir 
costs,  including 
initial  and  fuiiu°e 
classification 
Cryptospori 
or  covering 


t  he  Household  Costs  of  the 


chai  igi 


to  assess  a  rule's  impact 
how  it  might  impact 

bills.  This  analysis 
potential  increase  in  a 
TJ^ater  bill  if  a  CWS  passed 
increase  resulting  from 
its  customers.  It  is  a  tool 
impacts  and  should 
as  precise  estimates  of 
es  to  individual  water 


this  analysis  are  all  CWS 
rule  implementation, 
monitoring  for  bin 
additional 

treatment,  and  treating 
uncovered  finished  water 


d  um 


storage  facilities.  Costs  for  small  systems 
Cryptosporidium  monitoring,  additional 
Cryptosporidium  treatment,  and 
uncovered  finished  water  storage 
facilities  are  assigned  only  to  the  subset 
of  systems  expected  to  incur  them. 
Although  implementation  and 
monitoring  represent  relatively  small, 
one-time  costs,  they  have  been  included 
in  the  analysis  to  provide  a  complete 
distribiition  of  the  potential  household 
cost.  A  detailed  description  of  the 
derivation  of  household  costs  is  in 
section  6.10  and  Appendix  J  of  the 
LT2ESTWR  EA  (USEPA  2003a). 

For  piuchased  systems  that  are  linked 
to  larger  nonpiu-chased  systems,  the 
households  costs  are  calculated  based 
on  the  unit  costs  of  the  larger  system  but 
included  in  the  distribution  from  the 
size  category  of  the  purchased  system. 
Households  costs  for  these  purchased 
systems  are  based  on  the  household 
usage  rates  appropriate  for  the  retail 
system  and  not  the  system  selling  the 
water.  This  approach  for  the  purchased 
systems  reflects  the  fact  that  although 
they  will  not  face  increased  costs  from 
adding  their  own  treatment,  whatever 
costs  the  wholesale  utility  incurs  would 
likely  be  passed  on  as  higher  water 
costs. 

Table  VI-15  shows  the  results  of  the 
household  cost  analysis.  In  addition  to 
mean  and  median  estimates,  the  Agency 
calculated  the  90th  and  95th  percentile. 


EPA  estimates  that  all  households 
served  by  surface  and  GWUDI  sources 
will  face  some  increase  in  household 
costs  due  to  implementation  of  the 
LT2ESWTR  (except  for  those  few  served 
by  systems  that  have  already  installed 
5.5  logs  of  treatment  for 
Cryptosporidium).  Of  all  the  households 
subject  to  the  rule,  from  24  to  35  percent 
are  projected  to  inciu'  costs  for  adding 
treatment,  depending  on  the 
Cryptosporidium  occiuxence  data  set 
used. 

Approximately  95  percent  of  the 
households  potentially  subject  to  the 
rule  are  served  by  systems  serving  at 
least  10,000  people;  these  systems 
experience  the  lowest  increases  in  costs 
due  to  significant  economies  of  scale. 
Over  90  percent  of  all  households  will 
face  an  aimual  cost  increase  of  less  than 
$5.  Households  served  by  small  systems 
that  install  advanced  technologies  will 
face  the  greatest  increases  in  annual 
costs.  EPA  expects  that  the  model's 
projections  for  these  systems  are,  in 
some  cases,  overstated.  Some  systems 
are  likely  to  find  alternative  treatment 
techniques  such  as  other  toolbox 
options  not  included  in  this  analysis,  or 
soxut:es  of  water  (ground  water, 
purchased  water,  or  consolidating  with 
another  system)  that  would  be  less 
costly  than  installing  more  expensive 
treatment  techniques. 


Table  VI- -15.— Potential  Annual  Household  Costs  Impacts  for  the  Preferred  Regulatory  Option  (2000$) 


System:  typ<  s/size 


Households 


Mean 


Median 


90th 
Percentile 


95th 
Percentile 


Percent  of 
systems  with 

household 

cost  increase 

<$12 


Percent  of 
systems  with 

household 

cost  increase 

<$120 


All  Systems — ICR 


All  CWS 

CWS  <  10.000 


65,8t6,979 
3,318,012 


$1.68 
4.61 


$0.13 
1.34 


$4.06 
13.04 


$7.57 
14.92 


98.37 
87.88 


99.99 
99.88 


All  Systems— ICRSSL 


All  CWS 

CWS  <  10,000 


65,816,979 
3,318,012 


$1.07 
2.68 


$0.03 
0.80 


$3.24 
6.10 


$5.43 
9.39 


9831 
95.71 


100.00 
99.95 


All  Systems— ICRSSM 


All  CWS 

CWS  <  10,000 


65,816,979 
3,318,012 


$1.28 
3.27 


$0.03 
0.80 


$3.48 
6.62 


$6.47 
13.04 


99.07 
93.90 


100.00 
99.93 


Source;  Chaf  ter  6  of  the  LT2ESWTR  Economic  Analysis  (USEPA  2003a). 


F.  What  Are  t  he  Incremental  Costs  and 
Benefits  ofth  ;  Proposed  LT2ESWTR? 

Incrementa  costs  and  benefits  are 
those  that  are  incutred  or  realized  in 
reducing  Cryi  ttosporidium  exposures 
from  one  alte:  native  to  the  next. 
Estimates  of  incremental  costs  and 
benefits  are  useful  in  considering  the. 
economic  effilciency  of  different 


regulatory  options  considered  by  the 
Agency.  Generally,  the  goal  of  an 
incremental  analysis  is  to  identify  the 
regulatory  option  where  incremental 
benefits  most  closely  equal  incremental 
costs.  However,  the  usefulness  of  this 
analysis  is  limited  because  many 
benefits  from  this  rule  are  unquantified 
and  not  monetized.  Incremental 


analyses  should  consider  both 
quantified  and  non-quantified  (where 
possible)  benefits  and  costs. 

Usually  an  incremental  analysis 
implies  increasing  levels  of  stringency 
along  a  single  parameter,  with  each 
alternative  providing  all  the  protection 
of  the  previous  alternative,  plus 
additional  protection.  However,  the    ,  ~ 
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regulatory  alternatives  in  this  rule  vary 
by  multiple  paramelers  (e.g.  risk  bin 
boundaries,  treatment  requirements). 
The  comparison  between  any  two 
alternatives  is,  therefore,  between  two 
separate  sets  of  benefits,  in  the  sense 
that  they  may  be  distributed  to 
somewhat  different  population  groups. 
The  regulatory  alternatives,  however, 
do  achieve  increasing  levels  of  benefits 
at  increasing  levels  of  costs.  As  a  result, 
it  is  possible  to  display  incremental  net 


benefits  fitim  the  baseline  and 
alternative  to  alternative.  Tables  VI-16a 
and  VI-16b  show  incremental  costs, 
benefits,  and  net  benefits  for  the  four 
regulatory  alternatives  shown  in  Table 
VI-1,  using  the  enhanced  and 
traditional  COI,  respectively.  All  values 
are  annualized  present  values  expressed 
in  Year  2000  dollars.  The  displayed 
values  are  the  mean  estimates  for  the 
different  occiuxence  distributions. 


With  the  enhanced  COI,  incremental 
costs  are  generally  closest  to 
incremental  benefits  for  A2,  a  more 
stringent  alternative  than  the  Preferred 
Alternative,  A3.  For  the  traditional  COI, 
incremental  costs  most  closely  equal 
incremental  benefits  for  A3,  the 
Preferred  Alternative,  imder  the 
majority  of  conditions  evaluated. 

BILLING  COOE  65G0-5(M> 


Table  VI-1 6a.-  Incremental  Net  Benefits  by  Rule  Alternative— Enhanced  COI 

(Annualized  Present  Value,  $millions,  2000$) 


Data 
Set 

Rule 
AHemative 

Annual 
Costs 

Annual 
Benefits 

incremental 
Costs[1] 

lncrenr>ental 
Benefits 

incremental  Net 
Benefits 

A 

B 

C 

D 

E=D-C 

3  Percent  Discount  Rate                                                                 | 

ICR 

A4 

$           bH 

$           1.349 

$                  bU 

% 

1,349 

$ 

i.2y(j 

A3  -  Preferred 

$          111 

$           1.445 

$                 52 

s 

96 

44 

A2 

$         134 

S          1.461 

$                23 

$ 

16 

$ 

-8 

Ai 

$        36i 

$         1.482 

$                  227 

$ 

21 

-206 

1 

ICRSSL 

A4 

$            37 

$            328 

$           .      37 

s 

328 

S 

291 

A3  -  Preferred 

%          73 

$            374 

S                37 

$ 

46 

9 

A2 

$         iOO 

$            397 

S                26 

$ 

24 

% 

-2 

Al 

$         361 

$            457 

%              261 

$ 

59 

-202 

1 

ICRSSM 

A4 

$          44 

$            635 

$                 44 

$ 

635 

s 

592 

A3  -  Preferred 

$          86 

$            715 

$                 42 

s 

80 

$ 

38 

A2 

$         H3 

$            742 

$                26 

$ 

27 

1 

Al 

$        361 

$            796 

$              248 

$ 

53 

s 

-195 

7  Percent  Discount  Rate                                                                1 

ICR 

A4 

S           6& 

$          1.148 

$                  6b 

'^ 

1,148 

^ 

1,U83 

A3  -  Preferred 

$         121 

$          1.230 

$                56 

$ 

82 

I 

26 

A2 

$         145 

$          1.243 

$                25 

s 

13 

s 

-11 

A1 

$         3dS 

$         1.260 

S              242 

$ 

18 

-225 

1 

ICRSSL 

A4 

%          41 

$            279 

$                41 

$ 

279 

% 

238 

A3  -  Preferred 

$          81 

$            318 

$                40 

$ 

39 

5 

-1 

A2 

$        108 

S            338 

$                27 

$ 

20 

-7 

Al 

%        388 

$            389 

$              279 

$ 

50 

$ 

-229 

1 

ICRSSM 

A4 

$          48 

$            541 

$                48 

s 

541 

s 

493 

A3  -  Preferred 

$          d4 

$            609 

$                47 

$ 

68 

21 

A2 

$           122 

S            632 

S                28 

$ 

23 

$ 

-5 

A1 

$        388 

S            677 

%              265 

$ 

45 

-220 
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Tabfe  Vl-16b.-  incremental  Net  Benefits  by  Rule  Alternative— Traditionai  COi 

(Annualized  Present  Value,  $mJllions,  2000$) 


Da 

S4 

ta 
It 

Rule 
AHemative 

Annual 
Costs 

Annual 
Benefits 

incremental 
Costs[1] 

incremental 
Benefits 

Incremental  Net 
Benefits 

A 

B 

C 

D 

E=D^ 

3  Percent  Discount  Rate                                                              | 

IC 

R 

A4 

$           58 

S             907 

S                 58 

$ 

907 

$ 

848 

A3  -  Preferred 

$         111 

$             967 

$                 52 

s 

60 

T" 

8 

A2 

S         134 

$             977 

$                 23 

$ 

10 

5" 

-14 

Al 

$        361 

$            989 

$               227 

1 

13 

T" 

-214 

1 

ICRJ 

SL 

A4 

5            37 

$             225 

$                 37 

$ 

225 

S 

185 

A3  -  Preferred 

$           73 

$            253 

$                 37 

$ 

29 

% 

-8 

A2 

$         100 

$            268 

$                 26 

$ 

15 

T" 

-11 

A1 

$        361 

$            305 

$               261 

$ 

37 

S 

-225 

1 

A4 

$          44 

$            432 

$                44 

s 

432 

% 

388 

ICR^M 

A3  -  Preferred 

$          66 

S            481 

$                42 

$ 

50 

T" 

7 

A2 

$         113 

S            498 

$                  26 

$ 

17 

T~ 

-10 

A1 

$          361 

$            531 

$               248 

$ 

33 

5" 

-215 

7  Percent  Discount  Rate                                                              | 

A4 

$          65 

$             775 

$                65 

$ 

775 

S 

710 

ICI 

? 

A3  -  Preferred 

$         121 

$            626 

S                 56 

$ 

51 

S 

-5 

A2 

$        145 

$            834 

$                25 

$ 

8 

c 

-16 

A1 

$         388 

$            845 

$               242 

$ 

11 

$ 

-231 

1 

ICRS 

SL 

A4 

$            41 

$             192 

$                 41 

$ 

192 

5 

151 

A3  -  Preferred 

$           81 

$             216 

$                 40 

s 

24 

$ 

-16 

A2 

$         1dd 

$            229 

$                27 

$ 

12 

"5"" 

-15 

A1 

$        388 

$            260 

$              279 

$ 

31 

$ 

-248 

1 

ICRS 

5M 

A4 

%          48 

S            369 

$                48 

$ 

369 

T^ 

321 

A3  -  Preferred 

%          94 

$            411 

$                47 

s 

42 

$ 

4 

A2 

$         122 

$            425 

$                28 

$ 

14 

"T" 

-14 

Ai 

$         388 

$            454 

$               265 

$ 

28 

$ 

-237 

'Thetr 

adttk 

mat  cot  oniy  ir>duc 

les  valuation 

for  medicaJ  cost 

s  and  lost  work  tirr 

»e  ftr 

idudina  some 

noftn 

3n  of  unoaid 

houseKoid  production).  The  enhanced  COI  also  factors  in  valuations  for  lost  personal  time  (non-worktime)  such  as 
child  care  arvj  homemaking  (to  the  extent  not  covered  by  the  traditional  COI),  time  with  family,  and  recreation,  and 
lost  productivity  at  woric  on  days  when  wodcers  are  iH  t>ut  go  to  work  anyway.  Source:  Chapter  8  of  the  LT2ESWTR 
Econoinic  Analysis  (USEPA  2003a) 


BHJJNG  CODE 


6sei>-5o-c 


G.  Are  There  Benefits  From  the 
Reduction  of  tio-Occuning 
Containinantt? 

This  section  presents  information  on 
the  unquantined  benefits  that  will 
accrue  from  removal  of  other 
contaminants!  primarily  pathogens,  due 
to  improved  qontrol  of 
Cryptosporidi  um.  While  the  benefits 
analysis  for  tl  e  LT2ESWTR  only 
includes  redu  :tions  in  illness  and 
mortality  attri  )utable  to 


Cryptosporidium,  the  LT2ESWTR  is 
expected  to  reduce  exposure  to  other 
parasitic  protozoans  that  EPA  regulates, 
or  is  considering  for  futiu^  regulation. 
For  example,  it  is  expected  that  the 
LT2ESWTR  will  improve  control  of 
Giardia  lamblia,  Cyclospora  sp.  and 
members  of  the  Microsporididea  class, 
seven  genera  (10  species)  of  which  have 
been  recovered  in  humans  (Mota  et  al., 
2000).  In  addition,  greater 
Cryptosporidium  control  may  improve 
control  of  the  pathogenic  bacteria  and 


viruses.  Chemical  contaminants  such  as 
arsenic,  DBFs  and  atrazine  may  also  be 
controlled,  in  part,  by  control  of 
Cryptosporidium,  depending  on  the 
technologies  selected. 

Giardia  lamblia  and  Cyclospora  sp. 
are  larger  than  Cryptosporidium,  while 
Microsporididea,  bacteria,  and  the 
viruses  are  smaller  than 
Cryptosporidium.  The  expected  removal 
of  co-occurring  microorganisms  can 
often  be  predicted  for  those  treatment 
unit  processes  whose  removal  efficiency 
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depends  in  part,  or  entirely,  on  the  size 
of  the  organism.  For  example,  a  study  by 
Goodrich  and  Lykins  (1995)  evaluating 
bag  filters  showed  that  any  microbe  or 
object  greater  than  4.5  microns  in  size 
(the  average  size  of  Cryptosporidium) 
would  be  subject  to  removal  ranging 
from  0.5  to  2.0  logs. 

Although  not  directly  dependent  on 
organism  size,  other  treatment 
technologies  identified  in  the 
LT2ESWTR  should  also  provide 
additional  control  of  co-occurring 
microbial  pathogens.  Membrane 
processes  that  remove  Cryptosporidium 
are  shown  to  achieve  equivalent  log 
removal  of  Giardia  under  worst-case  and 
normal  operating  conditions  (USEPA 
2003c).  Reduction  in  individual  filter 
turbidities  will  reduce  concentrations  of 
other  pathogens  as  well  as 
Cryptosporidium.  For  example,  in  Dutch 
surface  water,  Giardia  and 
Cryptosporidium  occurrence  appeared 
to  correlate  well  with  each  other  and  for 
the  Rhine  River,  with  turbidity 
(Medema  et  al.  2001).  Thus,  improved 
control  of  Cryptosporidium  should  also 
result  in  improved  control  of  Giardia 
lamblia. 

Some  membrane  technologies  that 
might  be  installed  to  comply  with  the 
LT2ESWTR  can  also  reduce  or  eliminate 
chemical  contaminants  including 
arsenic,  DBFs  and  atrazine.  EPA  has 
recently  finalized  a  rule  to  further 
control  arsenic  levels  in  drinking  water 
and  is  conciurently  proposing  the  Stage 
2  DBPR  to  address  DBF  control. 

The  extent  to  which  the  LT2ESWTR 
can  reduce  the  overall  risk  from  other 
contaminants  has  not  been 
quantitatively  evaluated  because  of  the 
Agency's  lack  of  data  regarding  the  co- 
occurrence among  Cryptosporidium  and 
other  microbial  pathogens  and 
contaminants.  Because  of  the  difficulties 
in  establishing  which  systems  would 
have  multiple  problems,  such  as 
microbial  contamination,  arsenic,  and 
DBFs  or  any  combination  of  the  three, 
no  estimate  was  made  of  the  potential 
cost  savings  from  addressing  more  than 
one  contaminant  simultaneously. 

H.  Are  There  Increased  Risks  From 
Other  Contaminants? 

It  is  unlikely  that  the  LT2ESWTR  will 
result  in  a  significant  increase  in  risk 
from  other  contaminants.  Many  of  the 
options  that  systems  will  select  to 
comply  with  the  LT2ESWTR,  such  as 
UV,  improved  filtration  performance, 
and  watershed  control,  do  not  form 
DBFs.  Other  technologies  that  are 
effective  against  Cryptosporidium,  such 
as  ozone  and  chlorine  dioxide,  do  form 
DBFs.  However,  these  DBFs  are 
currently  regulated  under  the  Stage  1 


DBPR,  and  systems  will  haye  to  comply 
with  these  regulations  when 
implementing  technologies  to  meet  the 
LT2ESWTR. 

/.  What  Are  The  Effects  of  the 
Contaminant  on  the  General  Population 
and  Groups  Within  the  General 
Populations  That  Are  Identified  as 
Likely  To  Be  at  Greater  Risk  of  Adverse 
Health  Effects? 

Section  II  of  this  preamble  discusses 
the  health  effects  associated  with 
Cryptosporidium  on  the  general 
population  as  well  as  the  effects  on 
other  sensitive  sub-populations.  In 
addition,  health  effects  associated  with 
children  and  pregnant  women  are 
discussed  in  greater  detail  in  section 
Vn.G  of  this  preamble. 

/.  What  Are  the  Uncertainties  in  the 
Baseline,  Risk,  Benefit,  and  Cost 
Estimates  for  the  Proposed  LT2ESWTR 
as  Well  as  the  Quality  and  Extent  of  the 
Information? 

Today's  proposal  models  the  current 
baseline  risk  from  Cryptosporidium 
exposure,  as  well  as  the  reduction  in 
risk  and  the  cost  for  various  rule 
options.  There  is  uncertainty  in  the  risk 
calculation,  the  benefit  estimate,  the 
cost  estimates,  and  the  intei action  of 
other  upcoming  rules.  Section  IV  of  the 
proposed  rule  considers  the  uncertainty 
with  the  risk  estimates;  however,  a  brief 
summary  of  the  major  risk  uncertainties 
as  they  relate  to  benefit  estimation  is 
provided  next.  In  addition,  the 
LT2ESWTR  EA  has  a  more  extensive 
discussion  of  all  of  the  uncertainties 
(USEPA  2003a). 

In  addition,  the  Agency  conducted 
sensitivity  analyses  to  address 
uncertainty.  The  sensitivity  analyses 
focus  on  various  occurrence,  benefit  and 
cost  factors  that  may  have  a  significant 
effect  on  the  estimated  impacts  of  the 
rule.  All  of  these  sensitivity  analyses  are 
explained  in  more  detail  in  the  EA  for 
the  LT2ESWTR  (USEPA  2003a). 

One  area  of  uncertainty  is  associated 
with  the  estimate  of  Cryptosporidium 
occurrence  on  a  national  basis.  The 
Information  Collection  Rule  plant-mean 
data  were  higher  than  the  ICRSS 
medium  or  large  system  plant-mean 
data  at  the  90th  percentile.  The  reasons 
for  these  differing  results  are  not  well 
understood  but  may  stem  from 
differences  in  the  populations  sampled, 
year-to-year  variation  in  occurrence,  and 
systematic  differences  in  the  sampling 
and  measurement  methods  employed. 
These  data  suggest  that 
Cryptosporidium  levels  are  relatively 
low  in  most  water  sources,  but  there  is 
a  subset  of  sources  with  significantly 
higher  concentrations.  Additional 


uncertainty  is  associated  with 
estimating  finished  water  occurrence 
because  the  analysis  is  based  on 
assumptions  about  treatment  plant 
performance.  To  accoimt  for  these 
uncertainties,  the  Agency  used  Monte 
Carlo  simulation  models  that  allow 
substantial  variation  in  each  estimate 
and  computed  finished  water 
occurrence  values  based  on  statistical 
sampling  of  the  variable  estimates. 

The  risk  associated  with  finished 
water  occurrence  is  of  lesser  uncertainty 
than  is  typical  for  many  contaminants 
because  the  health  effects  are  measiued 
based  on  Cryptosporidium  challenge 
studies  to  hiunan  volunteer  populations. 
Nevertheless,  there  is  significant 
uncertainty  about  the  dose-response 
associated  with  Cryptosporidium 
because  there  exists  considerable 
differences  in  infectivity  among  the 
various  tested  Cryptosporidium  parvum 
isolates.  As  described  in  section  m.B, 
the  Agency  accounted  for  these 
differences  using  Monte  Carlo 
simulations  that  randomly  sampled 
from  infectivity  distributions  for  the 
three  tested  isolates.  The  different 
simulations  were  designed  to  account 
for  the  limited  number  of  challenge 
studies  and  the  variability  in  the 
infectivity  of  the  isolates  themselves.  In 
addition,  because  the  Cryptosporidium 
dosing  levels  in  the  human  feeding 
studies  were  above  typical  drinking 
water  exposure  levels  [e.g.,  one  oocyst), 
there  remains  significant  uncertainty 
that  could  not  be  quantified  into  the 
analysis. 

While  all  of  the  significant  costs  of 
today's  proposed  rule  have  been 
identified  by  EPA,  there  are 
uncertainties  about  some  of  the 
estimates.  However,  the  Agency 
explored  the  impact  of  the  uncertainties 
that  might  have  the  greatest  impact  by 
conducting  sensitivity  analyses  and 
using  Monte  Carlo  techniques.  For 
example,  section  VI.D.2.f  of  today's  rule  . 
explores  the  impact  of  influent  bromide 
levels  on  technology  selection.  As 
shown  in  the  EA  for  this  rule,  the 
impact  of  higher  influent  bromide  levels 
will  not  have  a  significant  impact  on  the 
rule's  costs.  In  addition,  subsection  6.12 
of  the  EA  summarizes  other  cost 
uncertainties  including  the  Agency's 
inability  to  include  some  lower  cost 
toolbox  options  in  the  cost  analysis 
(USEPA  2003a). 

Last,  EPA  has  recently  finalized  new 
regulations  for  arsenic,  radon, 
Cryptosporidium  in  small  surface  water 
systems,  and  filter  backwash  in  all 
system  sizes  (LTlESWTR  and  Filter 
Backwash  Rule);  proposed  a  rule  for 
microbials  in  ground  water  systems 
(Ground  Water  Rule);  and  is 
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concurrently  broposing  additional 
control  of  disinfection  byproducts 
(Stage  2  Disintfection  Byproducts  Rule). 
These  rules  may  have  overlapping 
impacts  on  some  drinking  water  systems 
but  the  extentj  is  not  possible  to  estimate 
because  of  la»  of  information  on  co- 
occurrence. However,  it  is  possible  for 
a  system  to  choose  treatment 
technologies  that  woidd  address 
multiple  contaminants.  Therefore,  while 
the  total  cost  jmpact  of  these  drinking 
water  rules  is  [uncertain,  it  is  most  likely 
less  than  the  ( stimated  total  cost  of  all 
individual  ru  es  combined. 


K.  What  is  the 
Determinatioi 
LT2ESWTR? 


The  Agency 
benefits  of  the 
justify  the  cos 
VI.C,  the  prop|3sed 
reduction  in 
illness  and  m 
alternatives 
but  at  higher 
provides  the 
in  illnesses 
incremental 


has  detennined  that  the 
proposed  LT2ESWTR 
s.  As  discussed  in  section 
rule  provides  a  large 
e  ndemic  cryptosporidiosis 
(irtalities.  More  stringent 
vide  greater  reductions 
dosts.  Alternative  Al 
g  reatest  overall  reduction 

mortalities  but  the 
benefits  between  this 


pio 


ard 


Benefit/Cost 
for  the  Proposed 


option  and  the  preferred  option  are 
relatively  small  while  the  incremental 
costs  are  significant.  In  addition,  the 
preferred  regulatory  option,  unlike 
option  Al,  specifically  targets  those 
systems  whose  source  water  requires 
higher  levels  of  treatment. 

Tables  VI-17a  and  VI-17b  present  net 
benefits  for  the  four  regulatory 
alternatives  that  were  evaluated. 
Generally,  analysis  of  net  benefits  is 
used  to  identify  alternatives  where 
benefits  exceed  costs,  as  well  as  the 
alternative  that  maximizes  net  benefits. 
However,  as  with  the  analysis  of 
incremental  net  benefits  discussed 
previously,  the  usefulness  of  this 
analysis  in  evaluating  regulatory 
alternatives  for  the  LT2ESWTR  is 
limited  because  many  benefits  from  this 
rule  are  im-quantified  and  non- 
monetized.  Analyses  of  net  benefits 
should- consider  both  quantified  and 
non-quantified  (where  possible)  benefits 
and  costs. 

Also,  as  noted  earlier,  the  regulatory 
alternatives  considered  for  the 
LT2ESWTR  vary  both  in  the  population 
that  experiences  benefits  and  costs  (i.e., 


risk  bin  boundaries)  and  the  magnitude 
of  the  benefits  and  costs  (i.e.,  treatment 
requirements).  Consequently,  the  more 
stringent  regulatory  alternatives  provide 
benefits  to  population  groups  that  do 
not  experience  any  benefit  under  less 
stringent  sdtematives. 

As  shown  by  Tables  VI-17a  and  VI- 
17b,  net  benefits  are  positive  for  all  four 
regxdatory  alternatives  evaluated.  With 
the  enhanced  COI  (Table  VI'-17a),  net 
benefits  are  highest  for  the  Preferred 
Alternative,  A3,  imder  the  majority  of 
occiuxence  distributions  and  discount 
rates  evaluated.  When  the  traditional 
COI  (Table  VI-17b)  is  used,  the 
Preferred  Alternative  has  the  highest  net 
benefits  at  a  three  percent  discoimt  rate 
for  the  two  of  the  occurrence 
distributions,  the  Information  Collection 
Rule  and  ICRSSM,  while  the  least 
stringent  alternative,  A4,  is  highest  for 
the  ICRSSL.  At  a  seven  percent  discount 
rate,  A4  maximizes  net  benefits  under 
all  occurrence  distributions. 

Table  VI-17a.—  Mean  Net  Benefits  by 
Rule  Option — Enhanced  COI  ($millions, 
2000$) 


V 
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Data 
Set 

Rule 
Alternative 

Annualized  Value         | 

3%; 

25  Years 

7%,  25  Years 

ICR 

Al 

$ 

1.121 

$            873 

A2 

$ 

1.327 

$           1,098 

A3  -  Preferred 

1.335 

$            1,109 

A4 

$ 

1.290 

$            1,083 

1 

ICRSSL 

Al 

$ 

96 

$                   1 

A2 

$ 

298 

$               230 

A3  -  Preferred 

300 

$               237 

A4 

291 

$               238 

1 

ICRSSM 

Al       • 

$ 

435 

$              289 

A2 

630 

$             509 

A3  -  Preferred 

(>2y 

$             514 

A4 

$ 

592 

$            493 

Table  VM7b.^  Mean  Net  Benefits  by  Rule  Option— Traditional  COI  ($millions, 
2000$) 


Data 
Set 

Rule 
Alternative 

Annualized  Value         | 

3%. 

25  Years 

7%. 

25  Years 

ICR 

A1 

$ 

628 

$ 

457 

A2 

$ 

843 

S 

688 

A3  -  Preferred 

858 

% 

705 

A4 

848 

710 

1 

ICRSSL 

A1 

$ 

-56 

s 

-128 

A2 

1 

168 

$ 

120 

A3  -  Hreterred 

$ 

180 

$ 

135 

A4 

188 

$ 

151 

1 

ICRSSM 

Al 

% 

170 

$ 

66 

A2 

$ 

385 

% 

303 

A3  -  Preferred 

% 

395 

% 

317 

A4 

388 

% 

321 

^The  traditional  COI  only  includes  valuation  for  medical  costs  and  lost  work  time  (including  some  portion  of  unpaid 
household  production).  The  enhanced  COI  a!so  factors  in  valuations  for  lost  personal  time  (non-¥vor(ctinne)  such  as 
child  care  and  homemaking  (to  the  extent  not  covered  by  the  traditional  COI),  time  with  family,  and  recreation,  and 
lost  productivity  at  wor1(  on  days  when  workers  are  ill  but  go  to  work  anyway.  Source:  Chapter  8  of  the  LT2ESWTR 
Economic  Analysis  (USEP A  2003a) 


BILUNG  CODE  6560^0-C 


In  addition  to  the  net  benefits  of  the 
proposed  LT2ESWTR,  the  Agency  used 
several  other  techniques  to  compare 


costs  and  benefits.  For  example.  EPA 
calculated  the  cost  of  the  rule  per  case 
avoided.  Table  VI-18  shows  both  the 
cost  of  the  rule  per  illness  avoided  and 


cost  of  the  rule  per  death  avoided.  This 
cost  effectiveness  measm«  is  another 
way  of  examining  the  benefits  and  costs 
of  die  rule  but  should  not  be  used  to 
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compjire 

alternative 

illness/death 

the  highest 

exception 

options 


alt^natives  because  an 
th  the  lowest  cost  per 
avoided  may  not  result  in 
benefits.  With  the 
of  alternative  Al,  the  rule 
look  (favorable  from  a  cost 


Ml 


net! 


effectiveness  analysis  when  you 
compare  them  to  both  the  average  cost 
of  cryptosporidiosis  illness  ($745  and 
S245  for  the  two  CO!  approaches)  and 
the  mean  value  of  a  deadi  avoided — 
approximately  $7  million  dollars. 


Additional  information  about  this 
analysis  and  other  methods  of 
comparing  benefits  and  costs  can  be 
found  in  chapter  8  to  the  LT2ESWTR 
EA  (USEPA  20G3a). 


Table  VI-18.— Cost  Per  Illness  or  Death  Avoided 


Data  set 


ICR 


ICRSSL 


ICRSSM 


Rule  altemative 


Al  

A2 

A3— Preferred 

A4  


Al  

A2  

A3 — Preferred 
A4  


_L 


Al  

A2  

A3 — Preferred 
A4  


Cost  per  illness 
avoided  ($) 


3% 


339 

128 

107 

62 


1,098 
356 
282 
165 


631 

213 

170 

99 


7% 


244 
93 
78 
45 


789 
259 
208 
122 


453 

155 

125 

73 


Cost  per  deatti 
avoided  ($  mil- 
lions, 2000$) 


3% 


2.5 
0.9 
0.8 
0.4 


8.0 
2.5 
1.9 
1.1 


4.6 
1.6 
1.2 
0.7 


7% 


1.8 
0.7 
0.6 
0.3 


5.7 
1.8 
1.4 
0.8 


3.3 
1.1 
0.9 
0.5 


Source:  Cha|  iter  8  of  the  LT2ESWTR  Economic  Analysis  (USEPA  2003a) 


L.  Request  foi  Comment 

The  Agenc; '  requests  comment  on  all 
aspects  of  the  proposed  rule's  economic 
impact  analyi  is.  Specifically,  EPA  seeks 
input  into  th«  following  issues: 

Both  of  t  le  methodologies  for 
valuing  non-1  jtal  cryptosporidiosis  and 
the  use  of  a  n  al  income  growth  factor 
to  adjust  these  estimates  for  the  years 
2027; 

the  Agency  fully 
toolbox  options  into  the 
economic  analysis? 

•  How  can  the  Agency  estimate  the 
potential  benefits  from  reduced 
epidemic  outbreaks  of 
cryptosporidi  asis? 

VTI.  StatutoF])  and  Executive  Order 
Reviews 


2008  through 

•  How  can 

incorporate  a 


A.  Executive 
Planning  and 


I  Order  12866:  Regulatory 
Review 


Under  Exedutive 
51735,  Octobdr 
must  determi|ie 
action  is  ' 
subject  to  OMB 
requirements 
The  Order  del  ines 
regulatory  action 
to  result  in  a 

{!)  Have  an 
economy  of 
adversely 
economy,  a 
productivity, 
environment. 


$100 
affe:t 


Order  12866,  (58  FR 
4,  1993) the  Agency 
whether  the  regulatory 
ificant"  and  therefore 

review  and  the 
of  the  Executive  Order, 
"significant 
as  one  that  is  likely 
4ule  that  may: 
annual  effect  on  the 
million  or  more  or 
in  a  naterial  way  the 
of  the  economy, 
ximpetition,  jobs,  the 
public  health  or  safety,  or 


selctor  I 


State,  local,  or  Tribal  governments  or 
communities: 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act.  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR) 
document  prepared  by  EPA  has  been 
assigned  EPA  ICR  number  2097.01. 

The  information  collected  as  a  result 
of  this  rule  will  allow  the  States  and 
EPA  to  determine  appropriate 
requirements  for  specific  systems,  and 
to  evaluate  compliance  with  the  rule. 
For  the  first  3  years  after  LT2ESWTR 
promulgation,  the  major  information 


requirements  concern  monitoring 
activities  and  compliance  tracking.  The 
information  collection  requirements  are 
mandatory  (part  141),  and  the 
information  collected  is  not 
confidential. 

The  estimate  of  annual  average 
burden  hours  for  the  LT2ESWTR  during 
the  first  three  years  following 
promulgation  is  145,854  hours.  The 
aimual  average  cost  estimate  is  $3.9 
million  for  labor  and  $9.8  million  per 
year  for  operation  and  maintenance 
including  lab  costs  (which  is  a  purchase 
of  service).  The  burden  hours  per 
response  is  1.47  hours  and  the  cost  per 
response  is  $138.12.  The  frequency  of 
response  (average  responses  per 
respondent)  is  39,  annually.  The 
estimated  number  of  likely  respondents 
is  2,560  (the  product  of  burden  hours 
per  response,  fi^quency,  and 
respondents  does  not  total  the  annual 
average  burden  hours  due  to  rounding). 
Note  that  the  burden  hour  estimates  for 
the  first  3-year  cycle  include  large 
system  but  not  small  system  monitoring. 
Conversely,  burden  estimate  for  the 
second  3-year  cycle  will  include  small 
system  monitoring  but  not  large  system, 
which  will  have  been  completed  by 
then. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
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and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoruiel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  agency  may  not'conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

To  comment  on  the  Agency's  need  for 
this  information,  the  acciiracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  the  use  of 
automated  collection  techniques,  EPA 
has  established  a  public  docket  for  this 
rule,  which  includes  this  ICR,  under 
Docket  ID  No.  OW-2002-0039.  Submit 
any  comments  related  to  the  ICR  for  this 
proposed  nde  to  EPA  and  OMB.  See 
ADDRESSES  section  at  the  begiiuiing  of 
this  notice  for  where  to  submit 
conunents  to  EPA.  Send  comments  to 
OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 


Attentioo:  Desk  Office  for  EPA.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  August  11,  2003,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  September 
10,  2003.  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regidatory  flexibility  analysis  for  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  other 
statute  unless  the  agency  certifies  that 
the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

The  RFA  provides  defaidt  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  altemative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 
the  altemative  definition(s)  in  the 
Federal  Register  and  taking  comment.  5 
U.S.C.  sees.  601(3)-(5).  In  addition  to 
the  above,  to  establish  an  altemative 
small  business  definition,  agencies  must 
consvdt  with  SBA's  Chief  Council  for 
Advocacy. 


For  piuposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  EPA  considered  small  entities 
to  be  public  water  systems  serving 
10.000  or  fewer  persons.  This  is  the  cut- 
off level  specified  by  Congress  in  the 
1996  Amendments  to  the  Safe  Drinking 
Water  Act  for  small  system  flexibility 
provisions.  In  accordance  with  the  RFA 
requirements,  EPA  proposed  using  this 
altemative  definition  in  the  Federal 
Register,  (63  FR  7620,  Febmary  13, 
1998),  requested  public  comment, 
consulted  with  the  Small  Business 
Administration  (SB A),  and  expressed  its 
intention  to  use  the  altemative 
definition  for  all  fut\ire  drinking  water 
regulations  in  the  Consumer  Confidence 
Reports  regulation  (63  FR  44511,  August 
19, 1998).  As  stated  in  that  final  rule, 
the  altemative  definition  is  applied  to 
this  proposed  regulation. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  have  determined  that  274 
small  systems,  which  are  2.32%  of  the 
11,820  small  systems  regxUated  by  the 
LT2ESWTR,  will  experience  an  impact 
of  one  percent  or  greater  of  average 
aimual  revenues;  further,  31  systems, 
which  are  0.26%  of  the  systems 
regulated  by  this  rule,  will  experience 
an  impact  of  three  percent  or  greater  of 
average  annual  revenues  [see  Table  VII- 
1). 


Table  VII-1.— Annualized  Compliance  Cost  as  a  Percentage  of  Revenues  for  Small  Entities  ($2000) 


Number  of  small 
systems 
(Percent) 

A 

Average  annual 

estimated 

revenusesjper 

system  ($) 

B 

Systems  experiencing 
costs  of  >%  their  revenues 

Systems  experiencing 
costs  of  >%  of  tt>eir  reve- 
nues 

Entity  by  system  size 

Percent  of 
sustem 

E 

Numt)er  of 
systems 

F=A*E 

I, 

Percent  of 
systems 

G 

Number  of 
systems 

H=A*G 

Small  Governments  

5,910     50 

4,846     41 

1,064       9 

11,820  100 

2,434,200 
2,391,978 
4,446,165 
2,597,966 

2.4 
2.4 
1.2 
2.3 

140 

115 

13 

274 

0.3 
0.3 
0.1 
0.3 

15 

Small  Businesses 

13 

Small  Organizations 

1 

All  Small  Entities  

31 

Note:  Detail  may  not  add  due  to  independent  rounding.  Data  are  based  on  ttie  means  of  ttie  higtiest  modeled  distritHJtions  usir>g  Information 
Collection  Rule  occurrence  data  set.  Costs  are  discount«l  at  3  percent,  summed  to  preseni  value,  and  annualized  over  25  years.  Source;  Chap- 
ter 7  of  the  LT2ESWTR  EA  (USEPA  2003a). 


The  LT2ESWTR  contains  provisions 
that  will  affect  systems  serving  fewer 
than  10,000  people  that  use  surface 
water  or  GWIJDI  as  a  source.  In  order  to 
meet  the  LT2ESWTR  requirements, 
approximately  1,382  to  2,127  small 
systems  would  need  to  make  capital 
improvements.  Impacts  on  small  entities 


are  described  in  more  detail  in  Chapters 
6  and  7  of  the  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a).  Table  VH- 
2  shows  the  annual  compliance  costs  of 
the  LT2ESWTR  on  the  small  entities  by 
system  size  and  type  based  on  a  three 
percent  discount  rate  (other  estimates 
based  on  different  data  sets  and 


discount  rates  produce  lower  costs). 
EPA  has  determined  that  in  each  size 
category,  fewer  than  20%  of  systems 
and  fewer  than  1000  systems  will 
experience  an  impact  of  one  percent  or 
greater  of  average  annual  revenues 
(USEPA  2003a). 
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TABLk  VI 1-2.— Annual  Compliance  Costs  for  the  Proposed  LT2ESWTR  by  System  Size  and  Type 

[SMillJons.  2000$] 


System  type 


Public  owned 
Privately  owne< 
All  systems  . 


System  size  (populatiop  served) 


<100 


$0.46 
1.00 
1.45 


101-500 


$0.88 
0.71 
1.59 


501-1,000 


$0.94 
0.22 
1.07 


1,001- 
3.300 


$2.62 
0.31 
2.92 


3,301- 
10.000 


$5.57 
0.36 
5.93 


Total 


$10.37 

2.60 

12.97 


Note:  Results 
three  percent  di  scount 
Source:  Appendi 


are  based  on  the  mean  of  the  Information  Collection  Rule  Cryptosporidium  occurrence  distribution.  Costs  are  annualized  at  a 
rate, 
ix  D  and  0  of  the  LT2ESWTR  EA  (USEPA  2003a). 


Although  tl  lis  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantia]  i lumber  bf  small  entities. 
EPA  nonetheless  has  tried  to  reduce  the 
impact  of  this  rule  on  small  entities.  The 
LT2ESWTR  o  )ntains  a  number  of 
provisions  to  minimize  the  impact  of 
the  rule  on  sy  items  generally,  and  on 
small  systems  in  particular.  The  risk- 
targeted  appniach  of  the  LT2ESWTR 
will  impose  additional  treatment 
requirements  pnly  on  the  subset  of 
systems  with  he  highest  vulnerability 
to  Cryptospor  dium,  as  indicated  by 
source  water  pathogen  levels.  This 
approach  will  spare  the  majority  of 
systems  from  he  cost  of  installing 
additional  trei  itment.  Also,  development 
of  the  microbial  toolbox  under  the 
LT2ESWTR  will  provide  both  large  and 
small  systems  with  broad  flexibility  in 
selecting  cost-  effective  compliance 
options  to  me(  (t  additional  treatment 
requirements. 

Small  systei  as  will  monitor  for  E.  coli 
as  a  screening  analysis  for  source  waters 
with  low  level  s  of  fecal  contamination. 
Cryptosporidi  im  monitoring  will  only 
be  required  of  small  systems  if  they 
-exceed  the  E.  i  :oIi  trigger  value.  Because 
E.  coli  analysi ;  is  much  cheaper  than 
Cryptosporidii  im  analysis,  the  use  of  E. 
coli  as  a  screei  i  will  significantly  reduce 
monitoring  co  its  for  the  majority  of 
small  systems  In  order  to  allow  EPA  to 
review  Crypto  iporidium  indicator 
relationships  i  n  large  system  monitoring 
data,  small  sy<  tems  will  not  be  required 
to  initiate  thei  ■  monitoring  until  large 
system  monitc  ring  has  been  completed. 
This  will  provide  small  systems  with 
additional  tim  3  to  become  familiar  with 
the  rule  and  tc  prepare  for  monitoring 
and  other  com  pliance  activities. 

Funding  wo  aid  be  available  from 
programs  adm  nistered  by  EPA  and 
other  Federal ;  igencies  to  assist  small 
public  water  s  ^sterns  (PWSs)  in 
complying  wil  ti  the  LT2ESWTR.  The 
Drinking  Wate  r  State  Revolving  Fund 
(DWSRF)  assis  ts  PWSs  with  financing 
the  costs  of  inl  rastructure  needed  to 
achieve  or  mai  ntain  compliance  with 


SDWA  requirements.  Through  the 
DWSRF.  EPA  awards  capitalization 
grants  to  States,  which  in  turn  can 
provide  low-cost  loans  and  other  types 
of  assistance  to  eligible  PWSs.  Loans 
made  under  the  program  can  have 
interest  rates  between  0  percent  and 
market  rate  and  repayment  terms  of  up 
to  20  years.  States  prioritize  funding 
based  on  projects  that  address  the  most 
serious  risks  to  human  health  and  assist 
systems  most  in  need.  Congress 
provided  $1,275  billion  for  the  DWSRF 
program  in  fiscal  year  1997.  and  has 
provided  an  additional  $3,145  billion 
for  the  DWSRF  program  for  fiscal  years 
1998  through  2001. 

The  DWSRF  places  an  emphasis  on 
small  and  disadvantaged  communities. 
States  must  provide  a  minimum  of  15% 
of  the  available  funds  for  loans  to  small 
communities.  A  State  has  the  option  of 
providing  up  to  30%  of  the  grant 
awarded  to  the  State  to  furnish 
additional  assistance  to  State-defined 
disadvantaged  communities.  This 
assistance  can  take  the  form  of  lower 
interest  rates,  principal  forgiveness,  or 
negative  interest  rate  loans.  The  State 
may  also  extend  repayment  terms  of 
loans  for  disadvantaged  conununities  to 
up  to  30  years.  A  State  can  set  aside  up 
to  2%  of  the  grant  to  provide  technical 
assistance  to  systems  serving 
communities  with  populations  fewer 
than  10.000. 

In  addition  to  the  DWSRF.  money  is 
available  from  the  Department  of 
Agriculture's  Rural  Utility  Service 
(RUS)  and  Housing  and  Urban 
Development's  Community 
Development  Block  Grant  (CDBG) 
program.  RUS  provides  loans, 
guaranteed  loans,  and  grants  to  improve, 
repair,  or  construct  water  supply  and 
distribution  systems  in  rural  areas  and 
towns  of  up  to  10.000  people.  In  fiscal 
year  2002.  RUS  had  over  $1.5  billion  of 
available  funds  for  water  and 
envirorunental  programs.  The  CDBG 
program  includes  direct  grants  to  States, 
which  in  turn  are  awarded  to  smaller 
communities,  rural  areas,  and  colon  as 


in  Arizona,  California,  New  Mexico,  and 
Texas  and  direct  grants  to  U.S. 
territories  and  trusts.  The  CDBG  budget 
for  fiscal  year  2002  totaled  over  $4.3 
billion. 

Although  not  required  by  the  RFA  to 
convene  a  Small  Business  Advocacy 
Review  (SBAR)  Panel  because  EPA 
determined  that  this  proposal  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
EPA  did  convene  a  panel  to  obtain 
advice  and  recommendations  from 
representatives  of  the  small  entities 
potentially  subject  to  this  rule's 
requirements. 

Before  convening  the  SBAR  Panel, 
EPA  consulted  with  a  group  of  24  small 
entity  stakeholders  likely  to  be  impacted 
by  the  LT2ESWTR  and  who  were  asked 
to  serve  as  Small  Entity  Representatives 
(SERs)  after  the  Panel  was  convened. 
The  small  entity  stakeholders  included 
small  system  operators,  local 
government  representatives,  and 
representatives  of  small  nonprofit 
organizations.  The  small  entity 
stakeholders  were  provided  with 
background  information  on  SDWA  and 
potential  alternatives  for  the  LT2ESWTR 
in  preparation  for  teleconferences  on 
January  28.  2000.  February  25.  2000, 
and  April  7.  2000.  This  information 
package  included  data  on  preliminary 
unit  costs  for  treatment  enhancements 
under  consideration. 

During  these  three  conference  calls, 
the  information  that  had  been  provided 
to  the  small  entity  stakeholders  was 
discussed  and  EPA  responded  to 
questions  and  recorded  initial 
comments.  Following  the  three  calls,  the 
small  entity  stakeholders  were  asked  to 
provide  input  on  the  potential  impacts 
of  the  rule  from  their  perspective.  Seven 
small  entity  stakeholders  provided 
written  comments  on  these  materials. 

The  SBAR  Panel  convened  on  April 
25,  2000.  The  small  entity  stakeholders 
comments  were  provided  to  the  SBAR 
Panel  when  it  convened.  After  a 
teleconference  between  the  SERs  and 
the  SBAR  Panel  on  May  25.  2000,  the 
SERs  were  invited  to  provide  additional 
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comments  on  the  information  provided. 
Seven  SERs  provided  additional 
comments  on  the  rule  components. 

The  SBAR  Panel's  report.  Final  Report 
of  the  Small  Business  Advocacy  Review 
Panel  on  Stage  2  Disinfectants  and 
Disinfection  Byproducts  Rule  (Stage  2 
DBI*R)  and  Long  Term  2  Enhanced 
Siuface  Water  Treatment  Rule 
(LT2ESWTR)  (USEPA  2000f),  the  SERs 
comments  on  the  LT2ESWTR.  and  the 
background  information  provided  to  the 
SBAR  Panel  and  the  SERs  are  available 
for  review  in  the  docket  for  today's 
proposal  [bttp://www.epa.gov.edocket/). 

In  general,  the  SERs  who  were 
consulted  on  the  LT2ESWTR  were 
concerned  about  the  impact  of  these 
proposed  rules  on  small  water  systems, 
the  ability  of  small  systems  to  acquire 
the.  technical  and  financial  capability  to 
implement  requirements  while 
maintaining  flexibility  to  tailor  the 
requirements  to  their  needs,  and  the 
limitations  of  small  systems.  The  SBAR 
Panel  evaluated  information  and  small- 
entity  comments  on  issues  related  to  the 
impact  of  the  LT2ESWTrR. 

The  LT2ESWTR  takes  into 
consideration  the  recordkeeping  and 
reporting  concerns  identified  by  the 
SBAR  Panel  and  the  SERs.  The  SBAR 
Panel  recommended  that  EPA  evaluate 
ways  to  minimize  the  recordkeeping 
and  reporting  burdens  under  the  rule  by 
ensuring  that  the  States  have 
appropriate  capacity  for  rule 
implementation,  and  that  EPA  provide 
as  much  monitoring  flexibility  as 
possible  to  small  systems.  EPA  believes 
that  the  continuity  with  the  lESWTR 
and  LTlESWTR  was  maintained  to  the 
extent  possible  to  ease  the  transition  to 
the  LT2ESWTR,  especially  for  small 
systems.  The  LT2ESWTR  builds  on  the 
protection  afforded  under  the  lESWTR 
and  LTlESWTR.  while  minimizing  the 
impact  on  small  systems  by  using  a  risk- 
targeted  approach  [i.e.,  source  water 
monitoring)  to  identiiy  systems  that  are 
still  at  risk  from  Cryptosporidium 
exposiue. 

The  SBAR  Panel  noted  the  concern  of 
several  SERs  that  flexibility  be  provided 
in  the  compliance  schedule  of  the  rule. 
SERs  conunented  on  the  technical  and 
financial  limitations  of  some  small 
systems,  the  significant  learning  curve 
for  operators  with  limited  experience, 
and  die  need  to  continue  providing 
uninterrupted  service  as  reasons  why 
additional  compliance  time  may  be 
needed  for  small  systems.  The  SBAR 
Panel  encoiuaged  EPA  to  keep  these 
limitations  in  mind  in  developing  the 
proposed  rule  and  provide  as  much 
compliance  flexibility  to  small  systems 
as  is  allowable  under  SDWA. 


EPA  has  concluded  that  the  proposed 
schedule  for  the  LT2ESWTR  provides 
sufficient  time  for  small  systems  to 
achieve  compliance.  The  schedule  for 
small  system  monitoring  and 
compliance  with  additional  treatment 
requirements  lags  behind  the  schedule 
for  large  systems.  The  basis  for  the 
lagging  schedule  for  small  systems  is 
that  it  allows  EPA  to  confirm  or  refine 
the  E.  coli  screening  criteria  that  small 
systems  will  use  to  reduce  monitoring 
costs.  However,  the  lagging  schedule 
also  provides  greater  time  for  small 
systems  to  become  knowledgeable  about 
the  LT2ESWTR,  including  the  new 
monitoring  requirements,  and  to  become 
familiar  with  innovative  technologies, 
like  UV,  that  may  be  used  by  some  small 
systems  to  meet  additional  treatment 
requirements. 

Some  SERs  emphasized  that  EPA 
needs  to  maintain  an  appropriate 
balance  between  control  of  known 
microbial  risks  through  adequate 
disinfection  and  for  the  more  imcertain 
risks  that  may  be  associated  with  DBPs. 
The  SBAR  Panel  did  not  foresee  any 
potential  conflict  between  rules 
regidating  control  of  microbial 
contaminants  and  those  regulating 
DBPs.  EPA  also  believes  that  today's 
proposal  and  the  accompanying 
proposed  Stage  2  DBPR  achieve  an 
appropriate  balance  between  microbial 
and  DBP  risks.  The  profiling  and 
benchmarking  requirements  described 
in  section  IV.D  of  this  preamble  will 
ensure  that  systems  maintain  protection 
against  pathogens  as  they  make 
treatment  changes  to  control  the 
formation  of  DBPs. 

The  SBAR  Panel  considered  a  wide 
range  of  options  and  regulatory 
alternatives  for  providing  small 
businesses  with  flexibility  in  complying 
with  the  LT2ESWTR.  The  SBAR  Panel 
was  concerned  with  the  option  of  an 
across-the-board  additional 
Cryptosporidium  inactivation 
requirement  because  of  the  potential 
high  cost  to  small  systems  and  the 
uncertainty  regarding  the  extent  to 
which  implementation  of  the 
LTlESWTR  will  adequately  address 
Cryptosporidium  contamination  at  small 
systems.  The  SBAR  Panel  noted  that,  at 
the  time,  the  Stage  2  M-DBP  Federal 
Advisory  Conunittee  was  exploring  a 
targeted  approach  to  Cryptosporidium 
control  based  on  limited  monitoring  and 
system  assessment,  which  would 
identify  a  subset  of  vidnerable  systems 
to  provide  additional  treatment  in  the 
range  of  0.5-to  2.5-log  reduction. 
Further,  this  approach  would  allow  E. 
coli  monitoring  in  lieu  of 
Cryptosporidium  monitoring  as  a 
screening  device  for  small  systems.  The 


SBAR  Panel  was  also  encouraged  by 
recent  developments  suggesting  that  UV 
is  a  viable,  cost-effective  means  of 
fulfilling  any  additional  inactivation 
requirements. 

"The  SBAR  Panel  recommended  that, 
in  developing  any  additional 
inactivation  requirements  based  on  a 
targeted  approach,  EPA  carefully 
consider  the  potential  impacts  on  small 
systems  and  attempt  to  structure  the 
regulatory  requirements  in  a  way  that 
would  minimize  burden  on  this  group. 
The  SBAR  Panel  supported  E.  coli  as  an 
indicator  parameter  if  additional 
monitoring  is  required.  The  SBAR  Panel 
further  recommended  that,  among  the 
options  EPA  analyzes,  the  Agency  also 
evaluate  the  option  of  not  imposing  any 
additional  Cryptosporidium  control 
requirements  on  small  systems  at  this 
time,  as  it  considers  various  options  to 
address  microbial  concerns.  Under  this 
option,  EPA  would  evaluate  the  effects 
of  LTlESWTR.  once  implemented,  and 
then  consider  whether  to  impose 
additional  requirements  during  its  next 
6-year  review  of  the  standard,  as 
required  by  SDWA. 

EPA  considered  these 
recommendations  and  has  concluded 
that  available  information  on  the  health 
risk  associated  with  Cryptosporidium  in 
drinking  water  warrant  moving  forward 
with  today's  proposal  to  address  higher 
risk  systems.  In  developing  the 
proposed  LT2ESWTR,  EPA  has 
implemented  the  Advisory  Committee's 
recommendations  to  minimize  biuden 
on  small  systems.  Specifically,  the  risk- 
targeted  treatment  requirements  will 
substantially  reduce  overall  costs  for 
small  systems  in  comparison  to 
requiring  additional  treatment  by  all 
systems,  and  the  use  of  E.  coli  screening 
will  allow  most  small  systems  to  avoid 
the  cost  of  Cryptosporidium  monitoring. 
Consequently,  the  Agency  has 
concluded  that  today's  proposal 
achieves  an  appropriate  balance 
between  public  health  protection  and 
limiting  the  economic  burden  imposed 
on  small  entities. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  nde 
en  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 

1 .  Siunmary  of  UMRA  Requirements 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA, 
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EPA  generallv  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federa  I  mandates"  that  may 
result  in  expenditures  to  State,  local  and 
Tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  (  ne  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  ^onsider  a  reasonable 
nimiber  of  regulatory  alternatives  and 
adopt  the  lea|t  costly,  most  cost- 
effective  or  leiast  burdensome  alternative 
that  achieves  [the  objectives  of  the  rule. 
The  provisioi  is  of  section  205  do  not 
apply  when  t  ley  are  inconsistent  with 
applicable  lai  *.  Moreover,  section  205 


PWS  Costs 
State  Costs 
Tribal  Costs 


Total  Public  Costs  . 
Total  Private  Costs 


Total  C  osts 


allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates. 


and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

2.  Written  Statement  for  Rules  With 
Federal  Mandates  of  $100  Million  or 
More 

EPA  has  determined  that  this  rule 
contains  a  Federal  mandate  that  may      , 
result  in  expenditures  of  $100  million  or 
more  for  State,  local,  and  Tribal 
governments,  in  the  aggregate,  or  the 
private  sector  in  any  one  year. 
Accordingly,  EPA  has  prepared  under 
section  202  of  the  UMRA  a  written 
statement  which  is  summarized  in  this 
section.  Table  Vn-3  illustrates  the 
annualized  public  and  private  costs  for 
the  LT2ESWTR. 


Table  VII-3.— Public  and  Private  Costs  of  the  Proposed  LT2ESWTR 


Range  of  annualized  costs  (Mil- 
lion $,  2000$) 


3%  Discount 
rate 


$45.7-69.0 
0.9-1.0 
0.1-0.2 


46.7-70.1 
26.8-40.4 


73.5-110.5 


7%  Discount 
rate 


$50.2-75.2 
1.2-1.2 
0.1-0.2 


51 .5-76.6 
29.4-44.1 


80.9-120.7 


Percent  of 
total  cost 


62.2-62.4 
1.3-0.9 
0.1-0.1 


63.6-63.4 
36.4-36.6 


100.0-100.0 


Note;  Ttie  rarges  represent  ttie  ICRSSL  (lowest)  and  Information  Collection  Rule  (highest)  modeled  Cryptosporidium  occurrence  distritHJtions. 
Detail  may  not  add  due  to  independent  rounding. 
Source:  The  LT2ESWTR  Economic  Analysis  (USEPA  2003a). 


A  more  deti  liled  description  of  this 
analysis  is  pr<  sented  in  Economic 
Analysis  for  the  LT2ESWTR  (USEPA 
2003a}. 

a.  Authoriz,  ng  legislation.  As  noted  in 
section  n,  todiy's  proposed  rule  is 
promulgated  pursuant  to  section  1412 
(b)(1)(A)  of  the  Safe  Drinking  Water  Act 
(SDWA),  as  ai  aended  in  1996,  which 
directs  EPA  tc  promulgate  a  national 


primary  drinking  water  regulation  for  a 
contaminant  if  EPA  determines  that  the 
contaminant  may  have  an  adverse  effect 
on  the  health  of  persons,  occurs  in 
public  water  systems  with  a  fi^uency 
and  at  levels  of  public  health  concern, 
and  regulation  presents  a  meaningful 
opportunity  for  health  risk  reduction. 

b.  Cost-benefit  analysis.  Section  VI  of 
this  preamble  discusses  the  cost  and 


benefits  associated  wdth  the  LT2ESWTR. 
Details  are  presented  in  the  Economic 
Analysis  for  the  LT2ESTWR  (USEPA 
2003a).  For  the  LT2ESWTR  proposal, 
EPA  quantified  costs  and  benefits  for 
four  regulatory  alternatives.  The  four 
alternatives  are  described  in  section  VI. 
Table  VII-4  summarizes  the  range  of 
aimual  costs  and  benefits  for  each 
alternative. 


Table  VI  It4.— Annual  Benefits  and  Costs  of  Rule  Alternatives 

[$Million] 


Regulatory  Alternative 


Alternative  AI 
Alternative  A2 
Alternative  A3 
(Preferred  Alte^^ltive) 
Alternative  A4 


Enhanced  COI 

range  of 

annualized 

benefits  (3%) 


$457-1.492 
397-1,461 

374-1,445 
328-1,349 


Traditional 
COI  range  of 

annualized 
benefits  (3%) 


$305-989 
268-977 

253-967 
225-907 


Enahnced  COI 

range  of 

annualized 

benefits  (7%) 


$389-1,260 
338-1,243 

318-1,230 
279-1,148 


Tradition  COI 

range  of 

annualized 

benefits  (7%) 


$260-845 
229-834 

216-826 
192-775 


Range  of 
annualized 
costs  (3%) 


$361 
100-134 

73-111 
37-59 


Range  of 
annualized 
costs  (7%) 


$388 
108-145 

81-121 
41-65 


Source:  The  I  T2ESWTR  Economic  Analysis  (USEPA  2003a). 


c.  Estiniates  of  future  compliance 
costs  and  disproportionate  budgetary 
effects.  To  mefet  the  UMRA  requirement 


in  section  202,  EPA  analyzed  future 
compliance  costs  and  possible 
disproportionate  budgetary  effects.  The 


Agency  believes  that  the  cost  estimates, 
indicated  earlier  and  discussed  in  more 
detail  in  section  VI  of  this  preamble. 
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acciu^tely  characterize  future 
compliance  costs  of  the  proposed  rule. 

In  analyzing  disproportionate 
impacts,  the  Agency  considered  the 
impact  on  (1)  different  regions  of  the 
■United  States,  (2)  State,  local,  and  Tribal 
governments,  (3)  urban,  rural  and  other 
types  of  communities,  and  (4)  any 
segment  of  the  private  sector.  This 
analysis  is  presented  in  section  7  of 
Economic  Analysis  for  the  LT2ESWTR 
(USEPA  2003a). 

EPA  has  concluded  that  the 
LT2ESWTR  will  not  cause  a 
disproportionate  budgetary  effect.  This 
rule  imposes  the  same  requirements  on 
systems  nationally  and  does  not 
disproportionately  affect  any  segment. 
This  rule  will  treat  similarly  situated 
systems  (in  terms  of  size,  water  quality, 
available  data,  installed  technology,  and 
presence  of  uncovered  finished  storage 
facilities)  in  similar  (proportionate) 
ways,  without  regard  to  geographic 
location,  type  of  community,  or  segment 
of  industry.  The  LT2ESWTR  is  a  rule 
where  requirements  are  proportionate  to 
risk.  Although  some  groups  may  have 
differing  budgetary  effects  as  a  result  of 
LT2ESWTR,  those  costs  are  proportional 
to  the  need  for  greater  information 
(monitoring)  and  risk  posed  (degree  of 
treatment  required).  The  variation  in 
cost  between  large  and  small  systems  is 
due  to  economies  of  scale  (a  larger 
system  can  distribute  cost  across  more 
customers).  Regions  will  have  varying 
impacts  due  to  the  number  of  affected 
systems. 

d.  Macro-economic  effects.  Under 
UMRA  section  202,  EPA  is  required  to 
estimate  the  potential  macro-economic 
effects  of  the  regulation.  These  types  of 
effects  include  those  on  productivity, 
economic  growth,  full  employment, 
creation  of  productive  jobs,  and 
international  competitiveness.  Macro- 
economic  effects  tend  to  be  measurable 
in  nationwide  econometric  models  only 
if  the  economic  impact  of  the  regulation 
reaches  0.25  percent  to  0.5  percent  of 
Gross  Domestic  Product  (GDP).  In  2000, 
real  GDP  was  $9,224  billion,  so  a  rule 
would  have  to  cost  at  least  $23  billion 
to  have  a  measurable  effect.  A  regulation 
with  a  smaller  aggregate  effect  is 
unlikely  to  have  any  measurable  impact 
unless  it  is  highly  focused  on  a 
particular  geographic  region  or 
economic  sector. 

The  macro-economic  effects  on  the 
national  economy  fi-om  the  LT2ESWTR 
should  not  have  a  measurable  effect 
because  the  total  annual  costs  for  the 
proposed  option  range  from  $73  million 
to  $111  million  based  on  median 
Cryptosporidium  occurrence 
distributions  from  the  ICRSSL  and 
Information  Collection  Rule  data  sets 


and  a  discount  rate  of  3  percent  ($81  to 
$121  million  at  a  7  percent  discount 
rate).  These  annualized  figures  will 
remain  constant  over  the  25-year 
implementation  period  that  was 
evaluated,  while  GDP  will  probably 
continue  to  rise.  Thus,  LT2ESWTR  costs 
measures  as  a  percentage  of  the  national 
GDP  will  only  decline  over  time.  Costs 
will  not  be  highly  focused  on  a 
particular  geographic  region  or  sector. 

e.  Summary  of  EPA  consultation  with 
State,  local,  and  Tribal  governments 
and  their  concerns.  Consistent  with  the 
intergovernmental  consultation 
provisions  of  section  204  of  UMRA,  EPA 
has  already  initiated  consultations  with 
the  governmental  entities  affected  by 
this  rule.  A  variety  of  stakeholders, 
including  small  governments,  were 
provided  the  opportiuiity  for  timely  and 
meaningful  participation  in  the 
regulatory  development  process.  EPA 
used  these  opportunities  to  notify 
potentially  affected  governments  of 
regulatory  requirements  being 
considered. 

The  Stage  2  M-DBP  Federal  Advisory 
Committee  included  representatives 
from  State  government  (Association  of 
State  Drinking  Water  Administrators, 
Environmentai  Commissioners  of 
States),  local  government  (National 
League  of  Cities),  and  Tribes  (All  Indian 
Pueblo  Council  (AIPC)).  Government 
and  Tribal  representatives  on  the 
Advisory  Committee  were  generally 
concerned  with  ensuring  that  drinking 
water  regulations  are  adequately 
protective  of  public  health  and  that  any 
additional  public  health  expenditiu-es 
due  to  new  regulations  achieve 
significant  risk  reduction.  The  proposed 
LT2ESWTR  reflects  the  consensus 
recommendations  of  the  Advisory 
Committee,  as  stated  in  the  Agreement 
in  Principle  (65  FR  83015,  December  29, 
2000).  Consequently,  EPA  believes  that 
the  risk-targeted  approach  for  additional 
Cryptosporidium  treatment 
requirements  and  other  provisions  in 
today's  proposal  satisfies  the  concerns 
of  the  government  and  Tribal 
representatives  on  the  Advisory 
Committee. 

As  described  in  section  VII.C  of  this 
preamble,  the  Agency  convened  a  Small 
Business  Advocacy  Review  (SBAR) 
Panel  in  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  to  address  the  concerns  of 
small  entities,  including  small  local 
governments  specifically.  Small  entity 
representatives  (SERs)  to  the  SBAR 
panel,  including  representatives  of 
small  local  governments,  were 
concerned  about  the  cost  of  the  rule,  the 
technical  capability  of  small  systems  to 


implement  requirements,  and  flexibility 
in  regulatory  requirements  and  in  the 
compliance  schedule.  SERs  also 
emphasized  that  EPA  nef§tk.  to  balance 
the  control  of  known  microbial  risks 
with  the  risks  associated  with  DBFs. 

Today's  proposal  is  responsive  to 
these  concerns,  as  stated  in  section 
Vn.C.  The  LT2ESWTR  will  impose  costs 
for  additional  treatment  on  only  the 
fraction  of  systems  identified  through 
monitoring  as  being  at  higher  risk,  and 
overall  monitoring  costs  for  small 
systems  will  be  greatly  reduced  through 
use  of  the  E.  coli  screening  to  waive 
small  systems  from  Cryptosporidium 
monitoring.  The  microbial  toolbox  of 
treatment  options  will  provide 
significant  flexibility  to  systems  to 
identify  cost-effective  solutions  for 
meeting  additional  Cryptosporidium 
treatment  requirements.  The  compliance 
schedule  for  small  systems  is  delayed  in 
relation  to  large  systems,  which  will 
allow  small  systems  additional  time  to 
become  knowledgeable  about  and 
prepare  to  implement  the  LT2ESWTR. 
The  intent  of  the  proposed  disinfection 
profiling  provisions  is  to  ensure  that 
when  systems  make  treatment  changes 
to  control  DBP  formation,  they  maintain 
protection  against  pathogens. 

EPA  held  a  meeting  on  the 
LT2ESWTR  in  February  2001  with 
representatives  of  State  and  local 
governments.  Representatives  of  the 
following  organizations  attended: 
Association  of  State  Drinking  Water 
Administrators  (ASDWA),  the  National 
Governors'  Association  (NGA),  the 
National  Conference  of  State 
Legislatures  (NCSL),  the  International 
City/County  Management  Association 
(ICMA),  the  National  League  of  Cities 
(NLC),  the  Coimty  Executives  of 
America,  and  health  departments. 
Representatives  asked  questions 
regarding  how  Cryptosporidium  gets 
into  the  water,  whether  EPA  would  add 
laboratory  approval  for  Cryptosporidium 
to  State  certification  programs,  the 
effectiveness  of  ozone  and  UV,  and  the 
development  of  ambient  water  quality 
criteria  for  Cryptosporidium. 

EPA  has  largely  addressed  these 
questions  in  this  preamble.  Section  II 
characterizes  sources  of 
Cryptosporidium.  As  described  in 
section  IV.K,  EPA  is  currently  carrying 
out  a  laboratory  approval  program  for 
Cryptosporidium  analyses  but  expects 
that  this  will  be  included  in  State 
laboratory  certification  programs  in  the 
future.  In  section  IV.C,  EPA  describes 
the  effectiveness  of  ozone  and  UV  for 
Cryptosporidium  inactivation  and 
provides  criteria  for  how  these 
technologies  may  be  used  to  comply 
with  the  treatment  requirements  in 


47764 


Federal  Register / Vol.  68,  No.  154 /Monday,  Augiist  11,  2003 / Proposed  Rules 


today's  propdsal.  The  Agency  is 
currently  exploring  the  development  of 
ambient  watet-  quality  criteria  for 
Cryptosporidium,  but  such  criteria  eu« 
not  available  bt  this  time  and  are  not 
included  in  today's  proposal. 

In  addition  to  the  Tribal 
representative  on  the  Advisory 
Committee,  EPA  conducted  outreach 
and  consultation  with  Tribal 
representatives  on  a  number  of 
occasions  regarding  the  LT2ESWTR. 
EPA  presented  the  LT2ESWTR  at  the 
following  forums:  the  16th  Annual 
Consumer  Conference  of  the  National 
Indian  Health  Board,  which  included 
over  900  representatives  of  Tribes  across 
the  nation;  th ;  annual  conference  of  the 
National  Trib  d  Environmental  Council, 
at  which  over  100  Tribes  were 
represented;  and  the  1999  EPA/Inter- 
Tribal  Council  of  Arizona,  which 
included  repr  ssentatives  from  15  Tribes. 
EPA  also  sent  the  presentation  materials 
used  in  the  fiist  two  meetings  and 
meeting  summaries  to  over  500  Tribes 
and  Tribal  organizations. 

Fact  sheets  describing  the 
requirements  bf  the  LT2ESWTR  and 
requesting  Tribal  input  were  distributed 
at  an  annual  BPA  Tribal  meeting  in  San 
Francisco  ana  at  a  Native  American 
Water  Works  Association  meeting  in 
Scottsdale,  Aijizona.  EPA  also  worked 
through  its  Regional  Indian 
Coordinators  »nd  the  National  Tribal 
Operations  Committee  to  raise 
awareness  of  ijhe  development  of  the 
proposed  rule^  EPA  mailed  all  Federal 
Tribes  LT2ESVVTR  fact  sheets  in 
November  206o.  The  Tribal 
representative  to  the  Advisory     - 
Committee  algo  presented  the  Stage  2 
Agreement  in  Principle  prior  to 
signature  in  al  least  one  political  forum 
for  various  Tr  bes  not  affiliated  with 
AIPC. 

EPA  held  a  eleconference  in  January 
2002  with  12  '  'ribal  representatives  and 
four  Regional  Tribal  Program       ^ 
Coordinators.  Mor  to  the 
teleconferenct ,  EPA  sent  invitations  to 
all  Federal  Tri  Des,  along  with  a  fact 
sheet  explaini  ig  the  LT2ESWTR. 

Through  thi  s  consultation.  Tribal 
representative  5  expressed  concern  about 
implementing  new  regulations  without 
additional  funding  sources.  However, 
they  also  state  1  that  the  LT2ESWTR 
would  have  a  )enefit,  and  asserted  that 
people  served  by  small  systems  should 
receive  equivalent  public  health 
protection.  Qt  estions  were  asked 
regarding  the  \  mpact  of  the  rule  (e.g. , 
number  of  Tri  )al  surface  water  systems) 
and  the  date  fdr  finalizing  the  rule  The 
Tribal  represei  itative  to  the  M-DBP 
Advisory  Com  mittee  advocated  that  risk 
mitigation  pla  is  for  imcovered  finished 


water  storage  facilities  should  account 
for  cultural  uses  by  Tribes. 

In  response  to  the  concerns  expressed 
by  Tribal  representatives,  EPA  noted 
that  the  LT2ESWTR  proposal  is 
designed  to  minimize  costs  by  targeting 
higher  risk  systems,  and  includes  other 
provisions,  described  earlier,  to  reduce 
burden.  Moreover,  the  projected  benefits 
of  the  rule  substantially  exceed  costs, 
EPA  also  explained  that  capital  projects 
related  to  the  rule  would  be  eligible  for 
Federal  funding  sources,  such  as  the 
Drinking  Water  State  Revolving  Fund, 
due  to  the  health  risks  associated  with 
Cryptosporidium.  The  LT2ESWTR 
Economic  Analysis  (USEPA  2003a} 
provides  an  anjdysis  of  the  impact  of  the 
LT2ESWTR  on  Tribes.  EPA  has 
identified  67  Tribal  water  systems  that 
would  be  subject  to  the  LT2ESWTR. 

In  addition  to  these  direct 
consultations  with  State,  local,  and 
Tribal  governments,  EPA  posted  a  pre- 
proposal  draft  of  the  LT2ESWTR 
proposal  on  an  EPA  Internet  site  [http:/ 
/www.epa.gov/safewater/]  in  November 
2001.  EPA  received  comments  on  this 
pre-proposal  draft  from  ASDWA  and  six 
States,  several  public  water  systems 
owned  by  local  governments,  as  well  as 
private  water  systems,  laboratories,  and 
other  stakeholders.  Among  the  concerns 
raised  by  commenters  representing  State 
and  local  governments  were  the 
following:  early  implementation  of 
monitoring  by  large  systems;  flexibility 
for  States  in  awarding  treatment  credits 
to  different  Cryptosporidium  control 
technologies;  and  the  added  biirden  of 
the  rule  on  systems  and  States. 

EPA  has  addressed  these  concerns  in 
developing  the  LT2ESWTR  proposal.  As 
described  in  section  IV.J,  EPA  is 
plaiming  to  directly  implement  the  large 
system  monitoring  requirements  that 
occiu-  during  the  first  2.5  years  after 
promulgation.  The  planned  approach  is 
similar  to  that  used  for  the  UCMR, 
including  an  electronic  data  reporting 
system  for  storing  monitoring  results 
and  tracking  compliance.  With  this 
approach,  States  will  be  able  to  access 
data  reported  by  their  systems,  thereby 
allowing  States  to  exercise  oversight  of 
their  systems  during  early 
implementation  if  they  chose.  However, 
EPA  will  take  primary  responsibility  for 
providing  technical  assistance  to 
systems  and  assessing  compliance  with 
monitoring  requirements. 

In  regard  to  treatment  credit  for 
Cryptosporidium  control  technologies, 
the  Agency  has  made  substantial  efforts 
to  ensure  that  the  criteria  in  today's 
proposal  are  based  on  the  best  available 
data.  EPA  has  worked  in  partnership 
with  industry  and  researchers  to  gather 
information,  and  proposed  criteria  for 


several  microbial  toolbox  options  reflect 
comments  by  the  Science  Advisory 
Board.  In  addition,  today's  proposal 
gives  flexibility  to  States  by  allowing 
them  to  award  different  levels  of 
Cryptosporidium  treatment  credit  to 
their  systems  based  on  site-specific 
demonstrations. 

With  respect  to  the  burden  the 
LT2ESWTR  would  place  on  water 
systems  and  States,  EPA  has,  as 
described  previously  in  this  preamble, 
attempted  to  minimize  overall  costs 
under  the  proposed  LT2ESWTR.  This  is 
achieved  through  risk-targeting  of 
additional  treatment  requirements, 
allowing  most  small  systems  to  avoid 
Cryptosporidium  monitoring  costs 
through  £.  co7i  screening,  and 
facilitating  the  use  of  lower  cost 
treatment  technologies  like  UV.  ^ 

In  summary,  EPA  has  concluded  that 
the  proposed  option  for  the  LT2ESWTR 
is  needed  to  provide  a  significant  public 
health  benefit  by  reducing  exposure  to 
Cryptosporidium.  While  many  public 
water  systems  achieve  adequate  control 
of  Cryptosporidium,  additional 
treatment  should  be  required  for  filtered 
systems  with  elevated  source  water 
pathogen  levels  and  for  unfiltered 
systems.  The  availability  pf  ijnproved 
analytical  methods  allowl  additional 
treatment  requirements  to  be  targeted  to 
higher  risk  systems,  and  the 
development  of  technologies  like  UV 
makes  it  feasible  for  systems  to  provide 
additional  treatment.  The  monetized 
benefits  of  today's  proposal  significantly 
exceed  total  costs,  and  EPA  believes 
there  will  be  substantial  imquantified 
benefits  as  well. 

f.  Regulatory  alternatives  considered. 
As  required  under  section  205  of 
UMRA,  EPA  considered  several 
regulatory  alternatives  to  address 
systems  at  risk  for  contamination  by 
microbial  pathogens,  specifically 
including  Cryptosporidium.  A  detailed 
discussion  of  these  alternatives  can  be 
found  in  section  VI  of  the  preamble  and 
also  in  the  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a). 

g.  Selection  of  the  least  costly,  most 
cost-effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  Among  the  regulatory 
alternatives  considered  for  the 
LT2ESWTR,  as  described  in  section  VI, 
the  Agency  believes  the  proposed 
alternative  is  the  most  cost-effective  that 
achieves  the  objectives  of  the  rule.  The 
objective  of  the  LT2ESWTR  is  to  reduce 
risk  fi-om  Cryptosporidium  and  other 
pathogens  in  systems  where  current 
regulations  do  not  provide  sufficient 
protection. 

The  Agency  evaluated  a  less  costly 
and  less  burdensome  alternative. 
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However,  this  alternative  would  provide 
no  benefit  to  several  thousand 
consumers  who,  under  the  proposed 
alternative,  would  receive  benefits  that 
most  likely  exceed  their  costs,  based  on 
Agency  estimates.  This  is  illustrated  in 
the  LT2ESWTR  Economic  Analysis 
(USEPA  2003a).  By  failing  to  reduce  risk 
for  consumers  where  additional 
treatment  requirements  would  be  cost- 
effective,  the  less  costly  alternative  does 
not  appear  to  achieve  the  objectives  of 
the  LT2ESWTR. 

The  other  alternatives  considered  by 
the  Agency  achieve  the  objectives  of  the 
rule,  but  are  more  costly,  more 
burdensome,  and  potentially  less  cost- 
effective.  The  proposed  alternative 
targets  additional  treatment 
requirements  to  systems  with  the 
highest  vulnerability  to 
Cryptosporidium,  and  maximizes  net 
benefits  imder  a  broad  range  of 
conditions  (USEPA  2003a). 
Consequently,  the  Agency  has  found  the 
proposed  alternative  to  be  the  most  cost- 
effective  among  those  that  achieve  the 
objectives  of  the  rule. 

3.  Impacts  on  Small  Governments 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
section  203  of  UMRA.  As  described  in 
section  VII.C,  EPA  has  certified  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Estimated 
annual  expenditures  by  small  systems 
for  the  LT2ESWTR  range  from  $7.9  to 
$13.0  million  at  a  3%  discount  rate  and 
$8.0  to  $13.0  million  at  a  7%  discount 
rate.  While  the  treatment  requirements 
of  the  LT2ESWTR  apply  uniformly  to 
both  small  and  large  public  water 
systems,  large  systems  bear  a  majority  of 
the  total  costs  of  compliance  with  the 
rule.  This  is  due  to  the  fact  that  large 
systems  treat  a  majority  of  the  drinking 
water  that  originates  firom  surface  water 
sources. 

E.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government." 

Under  Executive  Order  13132,  EPA 
may  not  issue  a  regulation  that  has 
federalism  implications,  that  imposes 
substantial  direci  compliance  costs,  and 
that  is  not  required  by  statute,  imless 
the  Federal  government  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

EPA  has  concluded  that  this  proposed 
rule  may  have  federalism  implications, 
because  it  may  impose  substantial  direct 
compliance  costs  on  State  or  local 
governments,  and  the  Federal 
government  will  not  provide  the  funds 
necessary  to  pay  those  costs.  The 
proposed  rule  may  result  in 
expenditmes  by  State,  local,  and  Tribal 
governments,  in  the  aggregate  of  $100 
million  or  more  in  any  one  year.  Costs 
are  estimated  to  range  from  $73  to  $111 
million  at  a  3  percent  discoimt  rate  and 
$81  to  $121  million  using  a  7  percent 
discount  rates  based  on  the  median 
distribution  modeled  from  ICRSSL  and 
Information  Collection  Rule 
Cryptosporidium  occurrence  data  sets. 
Accordingly,  EPA  provides  the 
following  federalism  summary  impact 
statement  as  required  by  section  6(b)  of 
Executive  Order  13132. 

EPA  consulted  with  representatives  of 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation  to  permit  them  to  have 
meaningful  and  timely  input  into  its 
development.  Section  VII.D.2.e 
describes  EPA's  consultation  with 
representatives  of  State  and  local 
officials.  This  consultation  included 
State  and  local  government 
representatives  on  the  Stage  2  M-DBP 
Federal  Advisory  Committee,  the 
representatives  from  small  local 
governments  to  the  SBAR  panel,  a 
meeting  with  representatives  from 
ASDWA,  NGA,  NCSL,  ICMA,  NLC,  the 
County  Executives  of  America,  and 
health  departments,  consultation  with 
Tribal  governments  at  four  meetings, 
and  comments  fit)m  State  and  local 
governments  on  a  pre-proposal  draft  of 
the  LT2ESWTR. 

Representatives  of  State  and  local 
officials  were  generally  concerned  with 
ensuring  that  drinking  water  regulations 
are  adequately  protective  of  public 
health  and  that  any  additional 
regulations  achieve  significant  health 
benefits  in  return  for  required 
expenditures.  They  were  specifically 
concerned  with  the  burden  of  the 
proposed  rule,  both  in  cost  and 
technical  complexity,  giving  flexibility 


to  systems  and  States,  balancing  the 
control  of  microbial  risks  and  DBP  risks, 
funding  for  implementing  new 
regulations,  equal  protection  for  small 
systems,  and  early  implementation  of 
monitoring  by  large  syst^s. 

EPA  has  concluded  that  the  proposed 
LT2ESWTR  is  needed  to  reduce  the 
public  health  risk  associated  with 
Cryptosporidium  in  drinking  water. 
Estimated  benefits  for  the  rule  are 
significantly  higher  than  costs.  Further, 
as  described  in  this  section  and  in 
section  VII.D.2.e,  the  Agency  believes 
that  today's  proposal  addresses  many  of 
the  concerns  expressed  by 
representatives  of  govermnent  officials. 

Under  the  proposed  LT2ESWTR, 
expenditures  for  additional  treatment 
are  targeted  to  the  fraction  of  systems 
with  the  highest  vulnerability  to 
Cryptosporidiuin,  thereby  minimizing 
burden  for  the  majority  of  systems  that 
will  not  be  required  to  provide 
additional  treatment.  The  microbial 
toolbox  of  compliance  options  will 
provide  flexibility  to  systems  in  meeting 
additional  treatment  requirements,  and 
States  have  the  flexibility  to  award 
treatment  credits  based  on  site-specific 
demonstrations.  Disinfection  profiling 
provisions  are  intended  to  ensure  that 
systems  do  not  reduce  microbial 
protection  as  they  take  steps  to  reduce 
exposures  to  DBPs. 

The  LT2ESWTR  achieves  equal  public 
health  protection  for  small  systems. 
However,  the  use  of  E.  coli  monitoring 
by  small  systems  as  a  screening  analysis 
to  determine  the  need  for 
Cryptosporidium  monitoring  will 
reduce  monitoring  costs  for  most  small 
systems.  Capital  projects  related  to  the 
rule  would  be  eligible  for  funding  from 
the  Drinking  Water  State  Revolving 
Fund,  which  includes  specific  funding 
for  small  commumities.  EPA  is  plaiming 
to  support  the  initial  monitoring  by 
large  systems  that  takes  place  within  the 
first  2.5  years  after  promulgation.  This 
will  substantially  reduce  the  burden  on 
States  associated  with  early 
implementation  of  monitoring 
requirements. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
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to  develop  ";  m  accountable  process  to 
ensure  meaningful  and  timely  input  by 
Tribal  officia  Is  in  the  development  of 
regidatory  pt  ilicies  that  have  Tribal 
implications  "  "Policies  that  have  Tribal 
implications  '  is  defined  in  the 
Executive  Oi  der  to  include  regulations 
that  have  "sx  bstantial  direct  effects  on 
X)ne  or  more  ndian  tribes,  on  the 
relationship  jetween  the  Federal 
government  ind  the  Indian  tribes,  or  on 
the  distributi  on  of  power  and 
responsibilit  es  between  the  Federal 
government ;  ind  Indian  tribes." 

Under  Exe  ;utive  Order  13175,  EPA 
may  not  issu ;  a  regulation  that  has 
Tribal  implications,  that  imposes 
substcuitial  d  xect  compliance  costs,  and 
that  is  not  reijuired  by  statute,  imless 
the  Federal  g  avernment  provides  the 
funds  necessary  to  pay  the  direct 
compliance  c  osts  incurred  by  Tribal 
governments  or  EPA  consults  with 
Tribal  officia  s  early  in  the  process  of 
developing  t$e  proposed  regulation  and 
develops  a  T»ibal  summary  impact 
statement. 

EPA  has  concluded  that  this  proposed 
rule  may  have  Tribal  implications, 
because  it  may  impose  substantial  direct 
compliance  dosts  on  Tribal 
governments!  and  the  Federal 
government  will  not  provide  the  funds 
necessary  to  pay  those  costs.  EPA  has 
identified  67  iTribaJ  water  systems 
serving  a  total  population  of  78,956  that 
may  be  subjeit  to  the  LT2ESV\TR.  They 
will  bear  an  estimated  total  annualized 
cost  of  $135,<  74  at  a  3  percent  discount 
rate  ($138,91i »  at  7  percent)  to 
implement  th  is  rule  as  proposed. 
Estimated  me  an  annualized  cost  per 
system  range!  from  $792  to  $23,979  at 
a  3  percent  di  scount  rate  ($844  to 
$26,194  at  7  |iercent)  depending  on 
system  size  (s  ee  section  7  of  the 
LT2ESWTR  E  conomic  Analysis  (USEPA 
2003a)  for  derails).  Accordingly.  EPA 
provides  the  oUowing  Tribal  summary 
impact  staten  ent  as  required  by  section 
5(b)  of  Execuive  Order  13175. 

EPA  consu  ted  with  representatives  of 
Tribal  official  s  early  in  the  process  of 
developing  tiis  regulation  to  permit 
them  to  have  meaningful  and  timely 
input  into  its  development.  Section 
Vn.D.2.e  describes  EPA's  outreach  and 
consultation  ^  vith  Tribes,  which 
included  pres  entations  on  the 
LT2ESWTR  a  four  Tribal  conferences 
and  meetings^  mailing  fact  sheets  and 
presentation  iiaterials  regarding  the 
proposal  to  Tribes  on  several  occasions, 
and  a  teleconference  with 
representativas  of  Tribal  officials  to 
comment  on  tjie  proposed  rule. 

As  discussed  in  section  VII.D.2.e. 
Tribal  represantatives  stated  that 
protection  of  public  health  is  important 


regardless  of  the  number  of  people  a 
system  is  serving,  and  they  recognized 
that  the  LT2ESVVTR  would  provide  a 
public  health  benefit.  However,  Tribal 
representatives  were  concerned  about 
the  availability  of  funding  to  implement 
the  regidation  and  asked  about  the 
projected  impact  on  Tribes  (e.g.,  niunber 
of  Tribal  siuface  water  systems  that 
would  be  affected).  Also,  the  Tribal 
representative  to  the  Federal  Advisory 
Conunittee  was  concerned  that  rislc 
mitigation  plans  for  uncovered  finished 
water  storage  facilities  accoiuit  for 
cultural  uses  by  Tribes. 

EPA  has  concluded  that  the  proposed 
LT2ESWTR  is  needed  to  reduce  the  risk 
associated  with  Cryptosporidium  in 
public  water  systems  using  siuface 
water  sources.  Projected  benefits  for 
today's  proposal  are  substantially 
greater  than  costs.  Moreover,  as 
described  in  this  section  and  in  section 
VII. D. 2. e,  today's  proposal  addresses 
many  of  the  concerns  stated  by  Tribal 
representatives. 

The  LT2ESWTR  will  provide 
equivalent  public  health  protection  to 
all  system  sizes,  including  Tribal 
systems.  By  targeting  additional 
treatment  requirements  to  higher  risk 
systems,  the  LT2ESWTR  will  minimize 
overall  burden  in  comparison  with 
requiring  additional  treatment  by  all 
systems.  In  addition,  the  provision  in 
the  proposal  allowing  E.  coli  screening 
to  determine  if  Cryptosporidium 
monitoring  is  necessary  will  reduce 
monitoring  costs  for  many  small  Tribal 
systems.  (EPA  notes  that  66  of  the  67 
Tribal  systems  identified  by  the  Agency 
as  subject  to  the  LT2ESWTR  are  small 
systems.)  Due  to  the  health  risks 
associated  with  Cryptosporidium, 
capital  expenditures  needed  for 
compliance  with  the  rule  will  be  eligible 
for  Federal  funding  sources,  specifically 
the  Drinking  Water  State  Revolving 
Fund.  EPA  is  developing  guidance  that 
will  address  consideration  of  Tribal 
cultural  uses  of  uncovered  finished 
water  storage  facilities. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  Tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  fi'om  Tribal 
officials. 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 


Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  subject  to  the 
Executive  Order  because  it  is  an 
economically  significant  regulatory 
action  as  defined  in  Executive  Order 
12866,  and  we  believe  that  the 
environmental  health  or  safety  risk 
addressed  by  this  action  may  have  a 
disproportionate  effect  on  children. 
Accordingly,  we  have  evaluated  the 
envlroimiental  health  or  safety  effects  of 
Cryptosporidium  on  children.  The 
results  of  this  evaluation  are  contained 
in  Cryptosporidium:  Risk  for  Infants  and 
Children  (USEPA  3001  d)  and  described 
in  this  section  of  this  preamble.  Further, 
while  available  information  is  not 
adequate  to  conduct  a  quantitative  risk 
assessment  specifically  on  children, 
EPA  has  assessed  the  risk  associated 
with  Cryptosporidium  in  drinking  water 
for  the  general  population,  including 
children.  This  assessment  is  described 
in  the  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a)  and  is 
summarized  in  section  VI  of  this 
preamble.  Copies  of  these  documents 
emd  supporting  information  are 
available  in  the  public  docket  for 
today's  proposal. 

Cryptosporidiosis  in  children  is 
similar  to  adult  disease  (USEPA  2001d). 
Diarrhea  is  the  most  common  symptom. 
Other  common  symptoms  in  otherwise 
healthy  (/.e.,  immunocompetent) 
children  include  anorexia,  vomiting, 
abdominal  pain,  fever,  dehydration  and 
weight  loss. 

The  risk  of  illness  and  death  due  to 
cryptosporidiosis  depends  on  several 
factors,  including  age,  nutrition, 
exposure,  genetic  variability,  disease 
and  the  immune  status  of  the 
individual.  Mortality  resulting  from 
diarrhea  generally  occults  at  a  greater 
rate  among  the  very  young  and  elderly 
(Gerba  et  ai,  1996).  During  the  1993 
Milwaukee  drinking  water  outbreak, 
associated  mortalities  in  children  were 
reported.  Also,  children  with  laboratory- 
confirmed  cryptosporidiosis  were  more 
likely  to  have  an  underlying  diseeise  that 
altered  their  immune  status  (Cicirello  et 
al.,  1997).  In  that  study,  the  observed 
association  between  increasing  age  of 
children  and  increased  numbers  of 
laboratory-confirmed  cryptosporidiosis 
suggested  to  the  authors  that  the  data 
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are  consistent  with  increased  tap  water 
consiunption  of  older  children. 
However,  due  to  data  limitations,  this 
observation  could  not  be  adequately 
analyzed.  Asymptomatic  infection, 
especially  in  underdeveloped 
commimities,  can  have  a  substantial 
effect  on  childhood  growth  (Bern  et  al., 
2002). 

Cryptosporidiosis  appears  to  be  more 
prevalent  in  populations,  such  as 
children,  that  may  not  have  established 
immunity  against  the  disease  and  may 
be  in  greater  contact  with 
environmentally  contaminated  surfaces 
(DuPont  et  al.,  1995).  In  the  United 
States,  children  aged  one  to  four  years 
are  more  likely  than  adults  to  have  the 
disease.  The  most  recent  reported  data 
on  cryptosporidiosis  shows  the 
occurrence  rate  (for  the  year  1999)  is 
higher  in  children  ages  one  to  four  (3.03 
incidence  rate  per  100,000)  than  in  any 
adult  age  group  (CDC,  2001).  Evidence 
from  blood  sera  antibodies  collected 
from  children  during  the  1993 
Milwaukee  outbreak  suggest  that 
children  had  greater  levels  of 
Cryptosporidium  Jnfecrtion  than 
predicted  for  the  general  community 
(based  on  the  random-digit  dialing 
telephone  survey  method)  (McJDonald  et 
al.,  2001). 

Data  indicate  a  lower  incidence  of 
cryptosporidiosis  infection  during  the 
first  year  of  life.  This  is  attributed  to 
breast-fed  infants  consuming  less  tap 
water  and,  hence,  having  less  exposure 
to  Cryptosporidium,  as  well  as  the 
possibility  that  mothers  confer  short 
term  immtxnity  to  their  chilcfren.  For 
example,  in  a  survey  of  over  30,000 
stool  sample  analyses  from  different 
patients  in  the  United  Kingdom,  the  one 
to  five  year  age  group  suffered  a  much 
higher  infection  rate  than  individuals 
less  than  one  year  of  age.  For  children 
under  one  year  of  age,  those  older  than 
six  months  of  age  showed  a  higher  rate 
of  infection  than  individuals  aged  less 
than  six  months  (Casemore,  1990). 
Similarly,  in  the  U.S.,  of  2,566  reported 
Cryptosporidium  illnesses  in  1999,  525 
occurred  in  ages  one  to  four  (incidence 
rate  of  3.03  per  100,000)  compared  with 
58  cases  in  infants  imder  one  year 
(incidence  rate  of  1.42  per  100,000) 
(CDC.  2001). 

An  infected  child  may  spread  the 
disease  to  other  children  or  family 
members  (Heijbel  et  al.,  1987,  Osewe  et 
al.,  1996).  Millard  et  al.  (1994) 
dociunented  greater  household 
secondary  transmission  of 
cryptosporidiosis  from  children  than 
from  adults  to  household  and  other 
close  contacts.  Children  continued  to 
shed  oocrysts  for  more  than  two  weeks 


(mean  16.5  days)  after  diarrhea 
cessation  (Tangerman  et  ai,  1991). 

While  Cryptosporidium  may  have  a 
disproportionate  effect  on  children, 
available  data  are  not  adequate  to 
distinctly  assess  the  health  risk  for 
children  resulting  from 
Crypfosporic/juin-contaminated  drinking 
water.  In  assessing  risk  to  children 
when  evaluating  regulatory  alternatives 
for  the  LT2ESWTR,  EPA  assumed  the 
same  risk  for  children  as  for  the 
population  as  a  whole. 

Section  VI  of  this  preamble  presents 
the  regulatory  alternatives  that  EPA 
evaluated  for  the  proposed  LT2ESWTR. 
Among  the  four  alternatives  the  Agency 
considered,  three  involved  a  risk- 
targeting  approach  in  which  additional 
Cryptosporidium  treatment 
requirements  are  based  on  soiuxie  water 
monitoring  results.  A  fourth  alternative 
involved  additional  treatment 
requirements  for  all  systems. 

The  alternative  requiring  additional 
treatment  by  all  systems  was  not 
selected  because  of  concerns  about 
feasibility  and  bec:ause  it  imposed  costs 
but  provided  few  benefits  to  systems 
with  high  quality  source  water  {i.e., 
relatively  low  Cryptosporidium  risk). 
The  three  risk-targeting  alternatives 
were  evaluated  based  on  several  fac:tors, 
including  costs,  benefits,  net  benefits, 
feasibility  of  implementation,  and  other 
specific  impacts  (e.g.,  impacts  on  small 
systems  or  sensitive  subpopulations). 

The  proposed  alternative  was 
recommended  by  the  M-DBP  Federal 
Advisory  Committee  and  selecrted  by 
EPA  as  Uie  Preferred  Regulatory 
Alternative  because  it  was  deemed 
feasible  and  provides  significant  public 
health  benefits  in  terms  of  avoided 
illnesses  and  deaths.  EPA's  analysis  of 
benefits  and  costs  indicates  that  the 
proposed  alternative  ranks  highly 
among  those  evaluated  with  respect  to 
maximizing  net  benefits,  as  shown  in 
the  LT2ESWTR  Economic  Analysis 
(USEPA  2003a).  This  document  is 
available  in  the  docket  for  this  action. 

The  resuh  of  the  LT2ESWTR  will  be 
a  reduction  in  the  risk  of  illness  for  the 
entire  population,  including  children. 
Because  available  evidence  indicates 
that  children  may  be  more  vulnerable  to 
cryptosporidiosis  than  the  rest  of  the 
population,  the  LT2ESWTR  may, 
therefore,  result  in  greater  risk  reduction 
for  childreo  than  for  the  general 
population. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  EPA  may  not  be  aware,  that 
assessed  results  of  early  life  exposure  to 
Cryptosporidium. 


H.  Executive  Order  1321 1 :  Actions  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
This  determination  is  based  on  the 
following  analysis. 

The  first  consideration  is  whether  the 
LT2ESWTR  would  adversely  affect  the 
supply  of  energy.  The  LT2ESWTR  does 
not  regulate  power  generation,  either 
directly  or  indirectly.  The  public  and 
private  utilities  that  the  LT2ESWTR 
regxllates  do  not,  as  a  rule,  generate 
power.  Further,  the  cost  increases  borne 
by  customers  of  water  utilities  as  a 
resuh  of  the  LT2ESWTR  are  a  low 
percentage  of  the  total  cost  of  water, 
except  for  a  very  few  small  systems  that 
might  install  advanced  technologies  and 
then  need  to  spread  that  cost  over  a 
narrow  customer  base.  Therefore,  the 
customers  that  are  power  generation 
utilities  are  unlikely  to  face  any 
significant  effects  as  a  result  of  the 
LT2ESWTR.  hi  sum,  the  LT2ESWTR 
does  not  regulate  the  supply  of  energy, 
does  not  generally  regiilate  the  utihties 
that  supply  energy,  and  is  unlikely  to 
affect  significantly  the  customer  base  of 
energy  suppUers.  Thus,  the  LT2ESWTR 
would  not  translate  into  adverse  effects 
on  the  supply  of  energy. 

The  second  consideration  is  whether 
the  LT2ESWTR  would  adversely  affect 
the  chstribution  of  energy.  The 
LT2ESWTR  does  not  rebate  any  aspect 
of  energy  distribution.  The  utilities  that 
are  regulated  by  the  LT2ESWTR  aheady 
have  electrical  service.  As  derived  later 
in  this  section,  the  proposed  rule  is 
projected  to  increase  peak  electricity 
demand  at  water  utilities  by  only  0.02 
percent.  Therefore,  EPA  estimates  that 
the  existing  coimections  are  adequate 
and  that  the  LT2ESWTR  has  no 
discemable  adverse  effect  on  energy 
distribution. 

The  third  consideration  is  whether 
the  LT2ESWTR  would  adversely  affect 
the  use  of  energy.  Because  some 
drinking  watQr  utilities  are  expected  to 
add  treatment  technologies  that  use 
electrical  power,  this  potential  impact  is 
evaluated  in  more  detail.  The  analyses 
that  underlay  the  estimation  of  costs  for 
the  LT2ESWTR  are  national  in  scope 
and  do  not  identify  specific  plants  or 
utilities  that  may  install  treatment  in 
response  to  the  rule.  As  a  result,  no 
analysis  of  the  effect  on  specific  energy 
suppliers  is  possible  with  the  available 


47768  Federal  Register/ Vol.  68,  No.  154 /Monday,  August  11,  2003  / Proposed  Rules 


data.  The  approach  used  to  estimate  the 
impact  of  energy  use,  therefore,  focuses 
on  national-ltvel  impacts.  The  analysis 
estimates  theladditional  energy  use  due 
to  the  LT2ESiVTR,  and  compares  that  to 
the  national  Ifevels  of  power  generation 
in  terms  of  average  and  peak  loads. 
The  first  st(  tp  in  the  analysis  is  to 
estimate  the  « nergy  used  by  the 
technologies  expected  to  be  installed  as 
a  result  of  the  LT2ESWTR.  Energy  use 
is  not  directl]  stated  in  Technologies 
and  Costs  for  Control  of  Microbial 
Contaminiuiti  and  Disinfection  By- 
Products  (US  iPA  2003c),  but  the  annual 
cost  of  energy  for  each  technology 


Tabi  e  VII-5.— Total  Increased  Annual  National  Energy  Usage  Attributable  to  the  LT2ESWTR 


addition  or  upgrade  necessitated  by  the 
LT2ESWTR  is  provided.  An  estimate  of 
plant-level  energy  use  is  derived  by 
dividing  the  total  energy  cost  per  plant 
for  a  range  of  flows  by  an  average 
national  cost  of  electricity  of  $0,076/ 
kWh  (USDOE  EIA.  2002).  These 
calculations  are  shown  in  detail  in 
Chapter  7  of  the  Economic  Analysis  for 
the  LT2ESWTR  (USEPA  2003a).  The 
energy  use  per  plant  for  each  flow  range 
and  technology  is  then  multiplied  by 
the  number  of  plants  predicted  to  install 
each  technology  in  a  given  flow  range. 
The  energy  requirements  for  each  flow 
range  are  then  added  to  produce  a 


national  total.  No  electricity  use  is 
subtracted  to  account  for  the 
technologies  that  may  be  replaced  by 
new  technologies,  resulting  in  a 
conservative  estimate  of  the  increase  in 
energy  use.  Results  of  the  analysis  are 
shown  in  Table  VII-5  for  each  of  the 
modeled  Cryptosporidium  occurrence 
distributions.  The  results  range  from  an 
incremental  national  annual  energy 
usage  of  0.12  million  megawatt-hours 
(mW)  for  the  modeled  Information 
Collection  Rule  occiirrence  distribution 
to  0.07  million  mW  for  the  modeled 
ICRSSL  occurrence  distribution. 
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Source:  The  I  T2ESWTR  Economic  Analysis  (USEPA  2003a). 
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consumption  by  15  percent,  or 
approximately  120,000  mW  (USDOE 
EIA  2002).  Assuming  around-the-clock 
operation  of  water  treatment  plcUits,  the 
total  energy  requirement  can  be  divided 
by  8,760  hours  per  year  to  obtain  an 
average  power  demand  of  15  mW  for  the 
modeled  Information  Collection  Rule 
occurrence  distribution.  A  more 
detailed  derivation  of  this  value  is 
shown  in  Appendix  P  of  the  Economic 
Analysis  for  the  LT2ESWTR  (USEPA 
2003a).  Assuming  that  power  demand  is 
proportional  to  water  flow  through  the 
plant,  and  that  peak  flow  can  be  as  high 
as  twice  the  average  daily  flow  during 
the  summer  months,  about  30  mW 
could  be  needed  for  treatment 
technologies  installed  to  comply  with 
the  LT2ESWTR.  This  is  only  0.024 
percent  of  the  capacity  margin  available 
at  peak  use. 

Although  EPA  recognizes  that  not  all 
areas  have  a  15  percent  capacity  margin 
and  that  this  margin  varies  across 
regions  and  through  time,  this  analysis 
reflects  the  effect  of  the  rule  on  national 
energy  supply,  distribution,  or  use. 
While  certain  areas,  notably  California, 
have  experienced  shortfalls  in 
generating  capacity  in  the  recent  past,  a 


peak  incremental  power  requirement  of 
30  mW  nationwide  is  not  likely  to 
significantly  change  the  energy  supply, 
distribution,  or  use  in  any  given  area. 
Considering  this  analysis,  EPA  has 
concluded  that  LT2ESWTR  is  not  likely 
to  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  Public  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  [e.g., 
material  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standard  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 
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The  proposed  rulemaking  involves 
technical  standards.  EPA  proposes  to 
use  several  voluntary  consensus 
standards  (VCS)  methods  for 
enumerating  E.  coli  in  surface  waters. 
These  methods  are  listed  in  section 
IV.K.2,  Table  IV-37,  and  were 
developed  or  adopted  by  the  following 
organizations:  American  Public  Health 
Association  in  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
20th,  19th,  and  18th  Editions,  the 
American  Society  of  Testing  Materials 
in  Annual  Book  of  ASTM  Standards — 
Water  and  Environmental  Technology, 
and  the  Association  of  Analytical 
Chemists  in  Official  Methods  of 
Analysis  of  AOAC  International,  16th 
Edition.  These  methods  are  available  in 
the  docket  for  today's  proposal.  EPA  has 
concluded  that  these  methods  have  the 
necessary  sensitivity  and  specificity  to 
meet  the  data  quality  objectives  of  the 
LT2ESWTR. 

The  Agency  conducted  a  search, to 
identify  potentially  applicable  volimtary 
consensus  standards  for  analysis  of 
Cryptosporidium.  However,  we 
identified  no  such  standards.  Therefore, 
EPA  proposes  to  use  the  following 
methods  for  Cryptosporidium  analysis: 
Method  1622:  "Cryptosporidium  in 
Water  by  Filtration/IMS/FA"  (EPA-821- 
R-01-026,  April  2001)  (USEPA  2001e) 
and  Method  1623:  "Cryptosporidium 
and  Giardia  in  Water  by  Filtration/IMS/ 
FA"  (EPA  821-R-01-025,  April  2001) 
(USEPA  2001f). 

EPA  welcomes  comments  on  this 
aspect  %f  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  additional  potentially 
applicable  voluntary  consensus 
standards,  and  to  explain  why  such 
standards  should  be  used  in  this 
regulation. 

/.  Executive  Order  12898:  Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  or  Low- 
Income  Populations 

Executive  Order  12898  establishes  a 
Federal  policy  for  incorporating 
environmental  justice  into  Federal 
agency  missions  by  directing  agencies  to 
identify  and  address  disproportionately 
high  and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority  and 
low-income  populations.  The  Agency 
has  considered  environmental  justice 
related  issues  concerning  the  potential 
impacts  of  this  action  and  consulted 
with  minority  and  low-income 
stakeholders. 

Two  aspects  of  the  LT2ESWTR 
comply  with  the  order  that  requires  the 
Agency  to  consider  environmental 
justice  issues  in  the  rulemaking  and  to 


consult  with  stakeholders  representing  a 
variety  of  economic  itnd  ethnic 
backgroimds.  These  are:  (1)  The  overall 
nature  of  the  rule,  and  (2)  the  convening 
of  a  stakeholder  meeting  specifically  to 
address  enviromnental  justice  issues. 

The  Agency  bui'.t  on  the  efforts 
conducted  during  the  development  of 
the  lESWTR  to  comply  with  Executive 
Order  12898.  On  March  12,  1998,  the 
Agency  held  a  stakeholder  meeting  to 
address  various  components  of  pending 
drinking  water  regulations  and  how 
they  might  impact  sensitive 
subpopulations,  minority  populations, 
and  low-income  populations.  This 
meeting  was  a  continuation  of 
stakeholder  meetings  that  started  in 
1995  to  obtain  input  on  the  Agency's 
Drinking  Water  Programs.  Topics , 
discussed  included  treatment 
techniques,  costs  and  benefits,  data 
quality,  health  effects,  and  the 
regulatory  process.  Participants  were 
national.  State,  Tribal,  municipal,  and 
individual  stakeholders.  EPA  conducted 
the  meeting  by  video  conference  call 
between  eleven  cities.  The  major 
objectives  for  the  March  12,  1998, 
meeting  were  the  following: 

•  Solicit  ideas  from  stakeholders  on 
known  issues  concerning  current 
drinking  water  regulatory  efforts; 

•  Identify  key  areas  of  concern  to 
stakeholders;  and 

•  Receive  suggestions  from 
stakeholders  concerning  ways  to 
increase  representation  of  communities 
in  OGWDW  regulatory  efforts. 

In  addition,  EPA  developed  a  plain- 
English  guide  for  this  meeting  to  assist 
stakeholders  in  understanding  the 
multiple  and  sometimes  complex  issues 
surrounding  drinking  water  regulations. 

The  LT2ESWTR  and  other  drinking 
water  regulations  promulgated  or  under 
development  are  expected  to  have  a 
positive  effect  on  himian  health 
regardless  of  the  social  or  economic 
status  of  a  specific  population.  The 
LT2ESWTR  serves  to  provide  a  similar 
level  of  drinking  water  protection  to  all 
groups.  Where  water  systems  have  high 
Cryptosporidium  levels,  they  must  treat 
their  water  to  achieve  a  specified  level 
of  protection.  Further,  to  the  extent  that 
levels  of  Cryptosporidium  in  drinking 
water  might  be  disproportionately  high 
among  minority  or  low-income 
populations  (which  is  unknown),  the 
LT2ESWTR  will  work  to  remove  those 
differences.  Thus,  the  LT2ESWTR  meets 
the  intent  of  Federal  policy  requiring 
incorporation  of  environmental  justice 
into  Federal  agency  missions. 

The  LT2ESWTR  applies  uniformly  to 
CWSs.  NTNCWSs,  and  TNCWSs  that 
use  surface  water  or  GWUDI  as  their 


source.  Consequently,  this  rule  provides 
health  protection  from  pathogen 
exposure  equally  to  all  income  and 
minority  groups  served  by  surface  water 
and  GWUDI  systems. 

K.  Consultations  with  the  Science 
Advisory  Board,  National  Drinking 
Water  Advisory  Council,  and  the 
Secretary  of  Health  find  Human  Services 

In  accordance  with  sections  1412  (d) 
and  (e)  of  SDWA,  the  Agency  has 
consulted  with  the  Science  Advisory 
Board  (SAB),  the  National  Drinking 
Water  Advisory  Council  (NDWAC),  and 
will  consult  with  the  Secretary  of  Health 
and  Human  Services  regarding  the 
proposed  LT2ESWTR  during  the  public 
conunent  period.  EPA  charged  the  SAB 
panel  with  reviewing  the  following 
aspects  of  the  LT2ESWTR  proposal: 

•  The  analysis  of  Cryptosporidium 
occurrence,  as  described  in  Occurrence 
and  Exposure  Assessment  for  the 
LT2ESWTR  (USEPA  2003b); 

•  The  pre- and  post-LT2ESWTR 
Cryptosporidium  risk  assessment,  as 
described  in  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a):  and 

•  The  treatment  credits  for  the 
following  four  microbial  toolbox 
components:  raw  water  off-stream 
storage,  pre-sedimentation,  lime 
softening,  and  lower  finished  water 
turbidity  (described  in  section  IV.C  of 
this  preamble). 

EPA  met  with  the  SAB  to  discuss  the 
LT2ESWTR  on  June  13,  2001 
(Washington.  DC),  September  25-26, 
2001  (teleconference),  and  December 
10-12,  2001  (Los  Angeles,  CA).  Written 
comments  from  the  December  2001 
meeting  of  the  SAB  addressing  the 
occurrence  analysis  and  risk  assessment 
were  generally  supportive.  EPA  has 
responded  to  the  SAB's 
reconmiendations  for  Cryptosporidium 
occurrence  analysis  in  the  current  draft 
of  Occurrence  and  Exposure  Assessment 
for  the  LT2ESWTR  (USEPA  2003b),  and 
EPA  has  addressed  the  SAB's  comments 
on  risk  assessment  in  the  current  draft 
of  Economic  Analysis  for  the 
LT2ESWTR  (USEPA  2003a).  Comments 
from  the  SAB  on  the  microbial  toolbox 
components  and  the  Agency's  responses 
to  those  comments  are  described  in 
section  IV.C  of  this  preamble. 

EPA  met  with  the  NDWAC  on 
November  8,  2001,  in  Washington,  DC. 
to  discuss  the  LT2ESWTR  proposal. 
EPA  specifically  requested  comments 
from  the  NDWAC  on  the  regulatory 
approach  taken  in  the  proposed 
microbial  toolbox  [e.g.,  proposal  of 
specific  design  and  implementation 
criteria  for  treatment  credits).  The 
Council  was  generally  supportive  of 
EPA  establishing  criteria  for  awarding 
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Linda  J.  Fisher, 
Acting  Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40  chapter  I  of  the  Code 


of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  Part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6. 300J-4, 
300J-9,  and  300J-11. 

2.  Section  141.2  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  Bag  filters.  Bank 
filtration.  Cartridge  filters.  Flowing 
stream.  Lake/reservoir,  Membrane 
filtration.  Off-stream  raw  water  storage, 
Plant  intake,  Presedimentation.  and 
Two-stage  lime  softening  to  read  as 
follows: 

f141JZ    Definitions. 

***** 

Bag  filters  are  pressure-driven 
separation  devices  that  remove 
particulate  matter  larger  than  1  \un 
using  an  engineered  porous  filtration 
media  through  either  surface  or  depth 
filtration.  Bag  filters  are  typically 
constructed  of  a  non-rigid,  fabric 
filtration  media  housed  in  a  pressiu* 
vessel  in  which  the  direction  of  flow  is 
&om  the  inside  of  the  bag  to  outside. 

Bank  filtration  is  a  water  treatment 
process  that  uses  a  piunping  well  to 
recover  sur&ce  water  that  has  naturally 
infiltrated  into  ground  water  through  a 
river  bed  or  bank(s).  Infiltration  is 
typically  enhanced  by  the  hydraulic 
gradient  imposed  by  a  nearby  piunping 
water  supply  or  other  well(s). 
***** 

Cartridge  filters  are  pressiue-driven 
separation  devices  that  remove 
particulate  matter  larger  than  1  ^im 
using  an  engineered  porous  filtration 
media  through  either  surface  or  depth 
filtration.  Cartridge  filters  are  typically 
constructed  as  rigid  or  semi-rigid,  self- 
supporting  filter  elements  housed  in 
pressure  vessels  in  which  flow  is  from 
the  outside  of  the  cartridge  to  the  inside. 
*     '  *        *        *        * 

Flowing  stream  is  a  coiuse  of  running 
■water  flovtring  in  a  definite  charmel. 


Lake/reservoir  refers  to  a  natural  or 
man  made  basin  or  hollow  on  the 
Earth's  surface  in  which  water  collects 
or  is  stored  that  may  or  may  not  have 
a  current  or  single  direction  of  flow. 
***** 

Membrane  filtration  is  a  pressure- 
driven  or  vacuum-driven  separation 
process  in  which  particulate  matter 
larger  than  1  jun  is  rejected  by  an. 
engineered  barrier  primarily  through  a 
size  exclusion  mechanism,  and  which 
has  a  measurable  removal  efficiency  of 
a  target  organism  that  can  be  verified 
through  the  application  of  a  direct 
integrity  test.  This  definition  includes 
the  common  membrane  technologies  of 
microfiltration  (MF).  ultrafiltration  (UP), 
nanofiltration  (NF).  and  reverse  osmosis 
(RO). 
***** 

Off-stream  raw  water  storage  refers  to 
an  impoimdment  in  which  water  is 
stored  prior  to  treatment  and  from 
which  outflow  is  controlled. 
***** 

Plant  intake  refers  to  the  works  (a 
structxu^s  at  the  head  of  a  conduit 
through  which  water  is  diverted  from  a 
source  (e.g.,  river  or  lake)  into  the 
treatment  plant. 
***** 

Presedimentation  is  a  preliminary 
unit  process  used  to  remove  gravel,  sand 
and  other  particulate  material  from  the 
source  water  through  settling  before  it 
enters  the  main  treatment  plant 
***** 

Two-stage  lime  softening  refers  to  a 
process  for  the  removal  of  hardness  by 
the  addition  of  lime  and  consisting  of 
two  distinct  unit  clarification  processes 
in  series  prior  to  filtration. 
***** 

3.  Appendix  A  to  Subpart  Q  of  part 
141  is  amended  in  section  I.  Part  A  by 
adding  entry  ntunber  10: 

Subpart  Q — Public  Notification  of 
Drinking  Water  Violations. 


Appendix  A  to  Subpart  Q  of  Part  141— NPDWR  Violations  and  Other  Situations  Requiring  Public  Notice^ 


MCL/MRDLHT  violations* 


Monitoring  and  testing  procedure  violations 


Contaminant 


Tier  of  public 
notice  required 


Citation 


Tier  of  public 
notice  required 


Citation 


I.  Violatkms  of  National  Primary 
Drinking  Water  Regulations 
(NPDWR)  3; 

A.  Microbtoiogical  Contaminants 


47776 


Federal  Register/ Vol.  68,  No.  154 /Monday,  August  11,  2003 / Proposed  Rules 
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Continued 


MCL/MRDl/TT  violatjonsz 


Monitoring  and  testing  procedure  violations 


Cont  iminant 


Tier  of  public 
notice  required 


Citation 


Tier  of  public 
notice  required 


Citation 


10.  LT2ESWTR 


notations 


2     141.720-141.729 


141.701-141.707; 
141.713;  141.730 


141.711- 


1  Violations  an<l  other  situations  not  listed  in  this  table  (e.g.,  reporting  violations  and  failure  to  prepare  Consumer  Confidence  Reports)  do  not 
require  notice,  unless  ottienwise  determined  by  the  primary  agency.  Primary  agencies  may,  at  their  option,  also  require  a  more  stringent  public 
notice  tier  {e.g..  Tier  1  instead  of  Tier  2  or  Tier  2  Instead  of  Tier  3)  for  specific  violations  and  situations  listed  in  this  Appendix,  as  authorized 
under  §1 41. 202(la)  and  §141. 203(a). 

2  MCL — Maximum  contaminant  level,  MRDL — Maximum  residual  disinfectant  level,  TT — Treatment  technique 

3  The  term  Violations  of  National  Primary  Drinking  Water  Regulations  (NPDWR)  is  used  here  to  include  violations  of  MCL,  MRDL,  treatment 
technique,  monitoring,  and  testing  procedure  requirements. 


4.  Part  141  ii  amended  by  adding  a 
new  subpart  W  to  read  as  follows: 

Subpart  W — Enhanced  Filtration  and 
DtoinfectJon  for  Cryptosporidium 

General  Requir^nents 

141.700  ApplitJability. 

141.701  Genera]  requirements. 

Source  Water  Mbnitoring  Requirements 

141.702  Soured  water  monitoring. 

141.703  Sampl  ng  schedules. 

141.704  Sampl  ng  locations. 

141.705  Analyl  ical  methods. 

141.706  Requii  sments  for  use  of  an 
approved  lal  (oratory. 

141.707  Report  ing  -ource  water  monitoring 
results. 

141. 708  Previoiisly  collected  data. 

141.709  Bin  cl4ssification  for  filtered 
systems. 

Disinfection  Prowling  and  Benchmarking 
Requirements 

141.710 
141.711 

to  profile. 
141.712 

requirement ! 
141.713 
141.714    Requir^ 

significant 

practice. 


IReser  ed) 

Oetemiination  of  systems  required 

Schedule  for  disinfection  profiling 

Develo  ping  a  profile. 

jments  when  making  a 
:  change  in  disinfection 


Treatment  Technique 

141.720    Treatn^nt 
systems 


Treatnienl  requirements  for 

iy  stems. 
Micro!:  ial  toolbox  options  for 
Cry  otoaporidium  treatment 


141.721 

unfiltered  s 
141.722 

meeting 

requirement  i 
141.723     [Resened! 


^ 


Requirements 

requirements  for  filtered 


141.724  Requirements  for  uncovered 
finished  water  storage  facilities. 

Requirements  for  Microbial  Toolbox 
Components 

141.725  Source  toolbox  components. 

141.726  Pre-filtration  treatment  toolbox 
components. 

141.727  Treatment  performance  toolbox 
components. 

141.728  Additional  filtration  toolbox 
components. 

141.729  Inactivation  toolbox  components. 

Reporting  and  Recordkeeping  Requirements 

141.730  Reporting  requirements. 

141.731  Recordkeeping  requirements. 

Subpart  W— Enhanced  Filtration  and 
Disinfection  for  Cryptosporidium 

General  Requirements 

§  1 41 .700    Applicability. 

The  requirements  of  this  subpart 
apply  to  all  subpart  H  systems.  Failure 
to  comply  with  any  requirement  of  this 
subpart  is  a  violation  and  requires 
public  notification. 

§  1 41 .701    General  requirements. 

(a)  All  subpart  H  systems,  including 
wholesale  systems,  must  characterize 
their  source  water  to  determine  what  (if 
any)  additional  treatment  is  necessary 
for  Cryptosporidium,  unless  they  meet 
the  criteria  in  either  paragraph  (f)  or  (g) 
of  this  section. 

(b)  Systems  serving  at  least  10,000 
people  that  currently  provide  filtration 
or  that  are  imfiltered  and  required  to 
install  filtration  must  conduct  source 
water  monitoring  that  includes 


Cryptosporidium,  E.  coli,  and  ttubidity 
sampling  and  comply  with  the 
treatment  requirements  in  §  141.720. 

(c)  Systems  serving  fewer  than  10,000 
people  that  ciurently  provide  filtration 
or  that  are  unfiltered  and  required  to 
install  filtration  must  conduct  source 
water  monitoring  consisting  of  E.  coli 
sampling  or  sampling  of  an  alternative 
indicator  approved  by  the  State.  If  the 
annual  mean  concentration  of  E.  coli 
exceeds  the  levels  specified  in 

§  141.702fb},  or  if  the  level  of  a  State- 
approved  alternate  indicator  exceeds  a 
State-approved  alternative  indicator 
trigger  level,  systems  must  conduct 
Cryptosporidium  monitoring  to 
complete  the  soiu'ce  water  monitoring 
requirements  and  comply  with  the 
treatment  requirements  in  §  141.720. 

(d)  Systems  that  are  unfiltered  and 
meet  all  the  filtration  avoidance  criteria 
of  §  141.71  must  conduct  source  water 
monitoring  consisting  of 
Cryptosporidium  sampling  and  comply 
with  the  treatment  requirements  in 
§141.721. 

(e)  Systems  must  comply  with  the 
requirements  in  this  subpart  based  on 
the  schedule  in  the  following  table, 
except  that  systems  are  not  required  to 
conduct  source  water  monitoring  if  they 
meet  the  criteria  in  paragraph  (f)  of  this 
section  for  systems  that  currently 
provide  filtration  or  that  are  imfiltered 
and  required  to  install  filtration  or 
paragraph  (g)  of  this  section  for  systems 
that  are  imfiltered  and  meet  all  the 
filtration  avoidance  criteria  of  §  141.71: 


Federal  Register/Vol.  68,  No.  154/Monday,  August  11,  2003 / Proposed  Rules 


47777 


Compliance  Requirements  Table 


Systems  that  are 


Must  perform 


And  comply  t>y 


(1)  Subpart  H  systems  serving 
>1 0,000  people  that  currently 
provide  filtration  or  ttiat  are 
unfiltered  and  required  to  install 
filtration. 


(2)  Sut)part  H  systems  serving 
>  10,000  people  that  are 
unfiltered  and  meet  the  fittrafion 
avoidance  criteria  of  §  141 .71 . 


(3)  Subpart  H  systems  serving 
<1 0,000  people  that  currently 
provide  filtration  or  that  are 
unfiltered  and  required  to  install 
filtration  and  are  not  required  to 
monitor  for  Cryptosporidium 
based  on  E.  coli  or  other  indi- 
cator monitoring  results'*. 

(4)  Subpart  H  systems  serving 
<1 0,000  people  that  currently 
provide  filtration  or  that  are 
unfiltered  and  required  to  install 
filtration  and  must  perform 
Cryptosporidium  monitoring 
based  on  £.  coli  or  other  indi- 
cator monitoring  results'*. 


(5)  Subpart  H  systems  serving 
<1 0.000  people  that  are 
unfiltered  and  meet  the  filtration 
avoidance  criteria  of  §  141.71. 


(i)  24  months  of  source  water  monitoring  for 
Cryptosporidium,  E.  coli  and  turbidity  at  least 
once  each  month  tieginning  no  later  than  [Date  6 
Months  After  Date  of  Publication  of  Final  Rule  in 
the  Federal  Register]. 

(ii)  Treatment  technique  implementation,  if  nec- 
essary. 


(i)  24  months  of  source  water  monitoring  for 
Cryptosporidium  at  least  once  each  month  begin- 
ning no  later  than  [Date  6  Months  After  Date  of 
Put>lication  of  Final  Rule  in  the  Federal  Register]. 

(ii)  Treatment  technique  implementation,  if  nec- 
essary. 


1 2  months  of  source  water  monitoring  for  E.  coli  at 
least  once  every  two  weeks  beginning  no  later 
than  [Date  30  Months  After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Register]. 


(i)  12  monttTs  of  source  water  monitoring  for  E.  coli 
at  least  once  every  two  weeks  beginning  no  later 
than  [Date  30  Months  After  Date  of  Publication  of 
Final  Rule  in  ttie  Federal  Register]  and  12 
months  of  source  water  monitoring  for 
Cryptosporidium  at  least  twice  each  month  begin- 
ning no  later  than  [Date  48  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal  Register]. 

(ii)  Treatment  technique  implementation,  if  nec- 
essary. 


(i)  12  months  of  source  water  monitoring  for 
Cryptosporidium  at  least  twice  each  month  t)egin- 
ning  no  later  than  [Date  48  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal  Register]. 

(ii)  Treatment  technique  implementation,  if  nec- 
essary. 


Submitting  a  monthly  report  to  EPA  no  later  than 
ten  days  after  the  end  of  the  first  month  foUowir>g 
the  month  wtien  the  sample  is  taken. 


Installing  treatment  and  complying  with  the  treat- 
ment technique  no  later  than  [Date  72  Months 
After  Date  of  Publication  of  Final  Rule  in  the  Fed- 
eral Register]  <=. 

Sut)mitting  a  monthly  report  to  EPA  no  later  ttian 
ten  days  after  the  end  of  ttie  first  month  following 
the  month  when  ttie  sample  is  taken. 

Installing  treatment  and  complying  with  the  treat- 
ment technk|ue  no  later  than  [Date  72  Months 
After  Date  of  Publication  of  Final  rule  in  the  Fed- 
eral Register)  <= 

Submitting  a  monthly  report  to  the  State  no  later 
than  ten  days  after  the  end  of  ttie  first  month  fol- 
lowing the  month  when  the  sample  is  taken. 


Submitting  a  monthly  report  to  the  State  no  later 
than  ten  days  after  the  end  of  the  first  month  fol- 
lowing the  month  when  the  sample  is  taken. 


Installing  treatment  and  complying  with  the  treat- 
ment technique  no  later  than  [Date  102  Months 
After  Date  of  Publication  of  Final  Rule  in  the  Fed- 
eral Register]  <=. 

Submitting  a  monthly  report  to  ttie  State  no  later 
than  ten  days  after  the  end  of  the  first  month  fol- 
lowing ttie  month  when  ttie  sample  is  taken. 

Installing  treatment  and  complying  with  the  treat- 
ment technique  no  later  than  [Date  102  Months 
After  Date  of  Publication  of  Final  Rule  in  the  Fed- 
eral Register]". 


a  Any  sampling  performed  more  frequently  than  required  must  be  evenly  distributed  over  the  sampling  period. 

'^Systems  may  use  data  that  meet  the  requirements  in  §141.708  collected  prior  to  the  monitoring  start  date  to  sut)sfitute  for  an  equivalent 
number  of  months  at  the  end  of  the  monitoring  period. 

'^  States  may  allow  up  to  an  additional  two  years  for  complying  with  the  treatment  technique  requirement  for  systems  making  capital  improve- 
ments. 

''See  §  141 .702(b)  to  detemnine  if  Cryptosporidium  monitoring  is  required. 


(f)  Systems  that  currently  provide 
filtration  or  that  are  unfiltered  and 
required  to  install  filtration  are  not 
required  to  conduct  source  water 
monitoring  under  this  subpart  if  the 
system  currently  provides  or  will 
provide  a  total  of  at  least  5.5  log  of 
treatment  for  Cryptosporidium, 
equivalent  to  meeting  the  treatment 
requirements  of  Bin  4  in  §  141.720. 
Systems  must  notify  the  State  not  later 
than  the  date  the  system  is  otherwise 
required  to  submit  a  sampling  schedule 
for  monitoring  under  §  141.703  and 
must  install  and  operate  technologies  to 
provide  a  total  of  at  least  5.5  log  of 


treatment  for  Cryptosporidium  by  the 
applicable  date  in  paragraph  (e)  of  this 
section. 

(g)  Systems  that  are  unfiltered  and 
meet  all  the  filtration  avoidance  criteria 
of  §  141.71  are  not  required  to  conduct 
source  water  monitoring  under  this 
subpart  if  the  system  currently  provides 
or  will  provide  a  total  of  at  least  3  log 
Cryptosporidium  inactivation, 
equivalent  to  meeting  the  treatment 
requirements  for  unfiltered  systems 
with  a  mean  Cryptosporidium 
concentration  of  greater  than  0.01 
oocysts/L  in  §  141.721.  Systems  must 
notify  the  State  not  later  than  the  date 


the  system  is  otherwise  required  to 
submit  a  sampling  schedule  for 
monitoring  under  §  141.703.  Systems 
must  install  and  operate  technologies  to 
provide  a  total  of  at  least  3  log 
Cryptosporidium  inactivation  by  the 
applicable  date  in  paragraph  (e)  of  this 
section. 

(h)  Systems  must  comply  with  the 
uncovered  finished  water  storage 
facility  requirements  in  §  141.724  no 
later  than  [Date  36  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal 
Register). 
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Source  Watei  Monitoring  Requirements 

§  1 41 .702    Source  water  monitoring. 

(a)  Systems  must  conduct  initial 
source  water  monitoring  as  specified  in 
§  141.701(b)  though  (0. 

(b)  Systems  serving  fewer  than  10,000 
people  that  pnovide  filtration  or  that  are 
unfiltered  and  required  to  install 
filtration  must  perform  Cryptosporidium 
monitoring  injaccordance  with 

§  141.701(e)  il  they  meet  any  of  the 
criteria  in  panigraphs  (b)(1)  through  (4) 
of  this  section, 

(1)  For  systems  using  lake/reservoir 
sources,  an  an(nual  mean  E.  coli 
concentrationlgreater  than  10  E.  coWlOO 
mL,  based  on  monitoring  conducted 
imder  this  secpon,  unless  the  State 
approves  an  ajtemative  indicator  trigger. 

(2)  For  systems  using  flowing  stream 
sources,  an  annual  mean  E.  coli 
concentrationlgreater  than  50  E.  coli/100 
mL,  based  on  monitoring  conducted 
under  this  section,  unless  the  State 
approves  an  ajtemative  indicator  trigger. 

(3)  If  the  St^e  approves  an  alternative 
to  the  indicate^  trigger  in  paragraph 
(b)(1)  or  (b)(2)  jof  this  section,  an  annual 
concentration  that  exceeds  a  State- 
approved  trig^r  level,  including  an 
alternative  E.  tali  level,  based  on 
monitoring  conducted  under  this 
section.  i 

(4)  The  system  does  not  conduct  E. 
coli  or  other  State-approved  indicator 
monitoring  as  ppecified  in  §  141.701(e). 

(c)  Systems  nay  submit 
Cryptosporidii  im  data  collected  prior  to 
the  monitorinj  start  date  to  meet  the 
initial  soiu-ce  water  monitoring 
requirements  df  paragraphs  (a)  through 
(b)  of  this  sect  on.  Systems  may  also  use 
Cryptosporidii  im  data  collected  prior  to 
the  monitorinj  start  date  to  substitute 
for  an  equivalt  nt  number  of  months  at 
the  end  of  the  monitoring  period.  All 
data  submittec  under  this  paragraph 
must  meet  the  requirements  in 
§141.708. 

(d)  Systems  must  conduct  a  second 
round  of  sourc  b  water  monitoring  in 
accordance  wi  h  the  requirements  in 

§  141.701(b)  through  (e)  of  this  section, 
beginning  no  I  iter  than  the  dates 
specified  in  paragraphs  (d)(1)  through 
(3)  of  this  secti  on,  unless  they  meet  the 
criteria  in  eithur  paragraph  §  141.701(f) 
or  (g). 

(1)  Systems  hat  serve  at  least  10,000 
people  must  b(  »gin  a  second  roimd  of 
source  water  n  lonitoring  no  later  than 
[Date  108  Men  hs  After  Date  of 
Publication  of  final  Rule  in  the  Federal 
Register]. 

(2)  Systems  i  lerving  fewer  than  10,000 
people  that  prdvide  filtration  or  that  are 
unfiltered  and  required  to  install 
filtration  must  begin  a  second  round  of 


source  water  monitoring  no  later  than 
[Date  138  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal 
Register]  and,  if  required  to  monitor  for 
Cryptosporidium  under  paragraph  (b)  of 
this  section,  must  begin 
Cryptosporidium  monitoring  no  later 
than  [Date  156  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal 
Register]. 

(3)  Systems  serving  fewer  than  10,000 
people  that  are  unfiltered  and  meet  the 
filtration  avoidance  requirements  of 
§  141.71  must  begin  a  second  roimd  of 
source  water  monitoring  no  later  than 
[Date  156  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal 
Register]. 

§  1 41 .703    Sampling  scliedules. 

(a)  Systems  required  to  sample  under 
§  §  141.701  through  141.702  must 
submit  a  sampling  schedule  that 
specifies  the  calendar  dates  that  all 
required  samples  will  be  taken. 

(1)  Systems  serving  at  least  10,000 
people  must  submit  their  sampling 
schedule  for  initial  source  water 
monitoring  to  EPA  electronically  at 
[insert  Internet  address]  no  later  than 
[Date  3  Months  After  Date  of  Publication 
of  Final  Rule  in  the  Federal  Register]. 

(2)  Systems  serving  fewer  than  10,000 
people  that  are  filtered  or  that  are 
unfiltered  and  required  to  install 
filtration  must  submit  a  sampling 
schedule  for  initial  source  water 
monitoring  of  E.  coli  or  an  alternative 
State-approved  indicator  to  the  State  no 
later  than  [Date  27  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal 
Register]. 

(3)  Filtered  systems  serving  fewer 
than  10,000  people  that  are  required  to 
conduct  Cryptosporidium  monitoring 
and  imfiltered  systems  serving  fewer 
than  10,000  people  must  submit  a 
sampling  schedule  for  initial  source 
water  Cryptosporidium  monitoring  to 
the  State  no  later  than  [Date  45  Months 
After  Date  of  Publication  of  Final  Rule 
in  the  Federal  Register]. 

(4)  Systems  must  submit  a  sampling 
schedule  for  the  second  round  of  source 
water  monitoring  to  the  State  no  later 
than  3  months  prior  to  the  date  the 
system  is  required  to  begin  the  second 
round  of  monitoring  imder  §  141.702(d). 

(b)  Systems  must  collect  samples 
within  two  days  of  the  dates  indicated 
in  their  sampling  schedule. 

(c)  If  extreme  conditions  or  situations 
exist  that  may  pose  danger  to  the  sample 
collector,  or  which  are  unforeseen  or 
cannot  be  avoided  and  which  cause  the 
system  to  be  unable  to  sample  in  the 
required  time  fi'ame,  the  system  must 
sample  as  close  to  the  required  date  as 
feasible  and  submit  an  explanation  for 


the  alternative  sampling  date  with  the 
analytical  results. 

(d)  Systems  that  are  imable  to  report 
a  valid  Cryptosporidium  analytical 
result  for  a  scheduled  sampling  date  due 
to  failure  to  comply  with  the  analytical 
method  requirements,  including  the 
quality  control  requirements  in 
§  141.705,  must  collect  a  replacement 
sample  within  14  days  of  being  notified 
by  the  laboratory  or  the  State  that  a 
result  cannot  be  reported  for  that  date 
and  must  submit  an  explanation  for  the 
replacement  sample  with  the  analytical 
results. 

§  1 41 .704    Sampling  locations. 

(a)  Unless  specified  otherwise  in  this 
section,  systems  required  to  sample 
under  §§  141.701  tlu-ough  141.702  must 
collect  source  water  samples  from  the 
plant  intake  prior  to  any  treatment. 
Where  treatment  is  applied  in  an  intake 
pipe  such  that  sampling  in  the  pipe 
prior  to  treatment  is  not  feasible, 
systems  must  collect  samples  as  close  to 
the  intake  as  is  feasible,  at  a  similar 
depth  and  distance  ft-om  shore. 

(b)  Presedimentation.  Systems  using  a 
presedimentation  basin  must  collect 
soiuce  water  samples  after  the 
presedimentation  basin  but  before  any 
other  treatment.  Use  of 
presedimentation  basins  diuing 
monitoring  must  be  consistent  with 
routine  operational  practice  and  the 
State  may  place  reporting  requirements 
to  verify  operational  practices.  Systems 
collecting  samples  after  a 
presedimentation  basin  may  not  receive 
credit  for  the  presedimentation  basin 
under  §  141.726(a). 

(c)  Raw  water  off-stream  storage. 
Systems  using  an  off-stream  raw  water 
storage  reservoir  must  collect  source 
water  samples  after  the  off-stream 
storage  reservoir.  Use  of  off-stream 
storage  diuing  monitoring  must  be 
consistent  with  routine  operational 
practice  and  the  State  may  place 
reporting  requirements  to  verify 
operational  practices. 

(d)  Baixk  filtration.  The  required 
sampling  location  for  systems  using 
bank  filtration  differs  depending  on 
whether  the  bank  filtered  water  is 
treated  by  subsequent  filtration  for 
compliance  with  §  141.173(b)  or 

§  141.552(a),  as  applicable. 

(1)  Systems  using  bank  filtered  water 
that  is  treated  by  subsequent  filtration 
for  compliance  with  §  141.173(b)  or 
§  141.552(a),  as  applicable,  must  collect 
source  water  samples  fi-om  the  well  (i.e., 
after  bank  filtration),  but  before  any 
other  treatment.  Use  of  bank  filtration 
during  monitoring  must  be  consistent 
with  routine  operational  practice  and 
the  State  may  place  reporting 
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requirements  to  verify  operational 
practices.  Systems  collecting  samples 
after  a  bank  filtration  process  may  not 
receive  credit  for  the  bank  filtration 
under  §  141.726(c). 

(2)  Systems  using  bank  filtration  as  an 
alternative  filtration  demonstration  to 
meet  their  Cryptosporidium  removal 
requirements  imder  §  141.173(b)  or 

§  141.552(a),  as  applicable,  must  collect 
source  water  samples  in  the  surface 
water  (i.e.,  prior  to  bank  filtration). 

(3)  Systems  using  a  ground  water 
source  under  the  direct  influence  of 
surface  water  that  meet  all  the  criteria 
for  avoiding  filtration  in  §  141.71  and 
that  do  not  provide  filtration  treatment 
must  collect  source  water  samples  from 
the  ground  water  (e.g.,  the  well). 

(ej  Multiple  sources.  Systems  with 
plants  that  use  multiple  water  sources  at 
the  same  time,  including  multiple 
surface  water  sources  and  blended 
surface  water  and  ground  water  sources, 
must  collect  samples  as  specified  in 
paragraph  (e)(1)  or  (2)  of  diis  section. 
The  use  of  multiple  sources  during 
monitoring  must  be  consistent  with 
routine  operational  practice  and  the 
State  may  place  reporting  requirements 
to  verify  operational  practices. 

(1)  If  a  sampling  tap  is  available 
where  the  sources  are  combined  prior  to 
treatment,  the  sample  must  be  collected 
from  the  tap. 

(2)  If  there  is  not  a  sampling  tap 
where  the  sources  are  combined  prior  to 
treatment,  systems  must  collect  samples 
at  each  source  near  the  intake  on  the 
same  day  and  must  follow  either 
paragraph  (e){2)(i)  or  (e)(2)(ii)  of  this 
section  for  sample  analysis. 

(i)  Composite  samples  from  each 
,  source  into  one  sample  prior  to  emalysis. 
In  the  composite,  the  volume  of  sample 
from  each  source  must  be  weighted 
according  to  the  proportion  of  the 


source  in  the  total  plant  flow  at  the  time 
the  sample  is  collected. 

(ii)  Analyze  samples  from  each  source 
separately  as  specified  in  §  141.705,  and 
calculate  a  weighted  average  of  the 
analysis  results  for  each  sampling  date. 
The  weighted  average  must  be 
calculated  by  multiplying  the  analysis 
result  for  each  source  by  the  fraction  the 
source  contributed  to  total  plant  flow  at 
the  time  the  sample  was  collected,  and 
then  summing  those  values. 

§141.705    Analytical  methods. 

(a)  Cryptosporidium.  Systems  must 
use  Method  1622  Cryptosporidium  in 
Water  by  Filtration/IMS/FA,  EPA  821- 
R-01-026,  April  2001,  or  Method  1623 
Cryptosporidium  and  Giardia  in  Water 
by  Filtration/IMS/FA,  EPA  821-R-Ol- 
025,  April  2001,  for  Cryptosporidium 
analysis. 

(1)  Systems  are  required  to  analyze  at 
least  a  10  L  sample  or  a  packed  pellet 
volume  of  at  least  2  mL  as  generated  by 
the  methods  listed  in  paragraph  (a)  of 
this  section.  Systems  unable  to  process 
a  10  L  sample  must  analyze  as  much 
sample  volume  as  can  be  filtered  by  two 
filters  approved  by  EPA  for  the  methods 
listed  in  paragraph  (a)  of  this  section,  up 
to  a  packed  pellet  volume  of  2  mL. 

(2)(i)  Matrix  spikes  (MS)  samples  as 
required  by  the  methods  in  paragraph 
(a)  of  this  section  must  be  spiked  and 
filtered  by  a  laboratory  approved  for 
Cryptosporidium  analysis  under 
§  141.706.  The  volume  of  the  MS  sample 
must  be  within  10  percent  of  the  volume 
of  the  unspiked  sample  that  is  collected 
at  the  same  time,  and  the  samples  must 
be  collected  by  spUtting  the  sample 
stream  or  collecting  the  samples 
sequentially.  The  MS  sample  and  the 
associated  unspiked  sample  must  be 
analyzed  by  the  same  procedure. 

Methods  for  E.  coli  Enumeration  ^ 


(ii)  U  the  volume  of  tlf^^S  sample  is 
greater  than  10  L,  the  system  is 
permitted  to  filter  all  but  10  L  of  the  MS 
sample  in  the  field,  and  ship  the  filtered 
sample  and  the  remaining  10  L  of  source 
water  to  the  laboratory.  In  this  case,  the 
laboratory  must  spike  the  remaining  10 
L  of  water  and  filter  it  through  the  filter 
used  to  collect  the  balance  of  the  sample 
in  the  field. 

(3)  Each  sample  batch  must  meet  the 
qualify  control  criteria  for  the  methods 
listed  in  paragraph  (a)  of  this  section. 
Flow  cytometer-counted  spiking 
suspensions  must  be  used  for  MS 
samples  and  ongoing  precision  and 
recovery  (OPR)  samples;  recovery  for 
OPR  samples  must  be  11%  to  100%;  for 
each  method  blank,  oocysts  must  not  be 
detected. 

(4)  Total  Cryptosporidium  oocysts  as 
detected  by  fluorescein  isothiocyanate 
(FTTC)  must  be  reported  as  determined 
by  the  color  (apple  green  or  alternative 
stain  color  approved  under  §  141.706(a) 
for  the  laboratory),  size  (4-6  ^m)  and 
shape  (round  to  oval).  This  total 
includes  all  of  the  oocysts  identified, 
less  any  afypical  organisms  identified 
by  FTTC.  differential  interference 
contrast  (DIG)  or  4',6-diamindino-2- 
phenylindole  (DAPI).  including  those 
possessing  spikes,  stalks,  appendages, 
pores,  one  or  two  large  nuclei  filling  the 
cell,  red  fluorescing  chloroplasts, 
crystals,  and  spores. 

(b)  E.  coli.  Systems  must  use  the 
following  methods  listed  in  this 
paragraph  for  enumeration  of  E.  coli  in 
source  water  (table  will  be  replaced 
with  CFR  cite  from  Guidelines 
Establishing  Test  Procedures  for  the 
Analysis  of  Pollutants;  Analytical 
Methods  for  Biological  Pollutants  in 
Ambient  Water  when  finalized — 
expected  2003): 


Mettiod  1 

EPA 

VCSB  mettiods 

Technique 

Standard  meth- 
ods 

ASTM 

AOAC 

Most  Probat>le  Number  (MPN) 

LTB,  EC-MUG   

ONPG-MUG  

ONPG-MUG  

mFC— NA-MUG  

ENDO— NA-MUG  

mTEC  agar 

Modified  mTEC  agar 

Ml  agar 

m-ColiBlue24  broth 

9221B.1/9221F 

9223B 

92238 

9222D/9???G 
9222B/9???G 
921 3D 

1103.1  .'...".Z.. 

991.15 

Membrane  Filter  (MF) 

D5392-93 

Modified  1103.1 
EPA-600-R-013 

^  Tests  must  be  conducted  in  a  format  that  provides  organism  enumeration. 


(1)  The  time  from  sample  collection  to 
initiation  of  analysis  may  not  exceed  24 


hours.  Systems  must  maintain  samples 
between  0°G  and  10°G  during  transit. 

(2)  [Reserved) 


(c)  Turbidity.  Systems  must  use , 
methods  for  turbidify  measurement 
approved  in  §  141.74. 


47780 


Federal  Register /Vol.  68,  No.  154 /Monday,  August  11,  2003  /  Proposed  Rules 


Sti  te 


§141.706 
approved 

(a)  Crypti 
have  Crypti 
b>'  a  laboratoi^ 
assurance 
Laboratory 
Evaluation 
Cryptosporid. 
laboratory  thdt 
Cryptosporidi  \i. 
equivalent 
program. 

(b)  E.  coli. 
the  EPA,  the 
Laboratory 
the  State  for 
coliform 
§141.74  is 
analysis  unde  ■ 
laboratory 
E.  coli  that  th( 
water  in  §  141 

(c)  Turbidit 
turbidity  mus 
approved  by 


Re<)dlr«ments  for  use  of  an 


labotatory. 

osporidium.  Systems  must 
osf  loridium  samples  analyzed 
that  has  passed  a  quality 
evaluation  under  EPA's 
Quality  Assurance 
Pr  Dgram  for  Analysis  of 
iim  in  Water  or  a 
has  been  certified  for 
m  analysis  by  an 
laboratory  certification 


i'lUy 


laboratory  certified  by 
r  lational  Environmental 
Aqcreditation  Conference  or 
coliform  or  fecal 
analysis  in  source  water  xmder 
def  med  approved  for  E.  coli 
this  subpart  when  the 
5  the  same  technique  for 
laboratory  uses  for  soiu'ce 
74. 

.  Measurements  of 
be  made  by  a  party 
the  State. 


§  1 41 .707    Repprting  source  water 
monitoring  results. 

(a)  All  systehis  serving  at  least  10,000 
people  must  s  jbmit  the  results  of  all 
initial  source  vater  monitoring  required 
under  §  141. 7(  12(a)  to  EPA  electronically 
at  (insert  Internet  address].  Systems  that 
do  not  have  tli  e  ability  to  submit  data 

el  TCtronically  may  use  an  alternative 
fonnat  approv  sd  by  EPA. 

(b)  Systems  serving  fewer  than  10,000 
people  must  sibmit  the  results  of  all 
initial  source  '  vater  monitoring  required 
under  §  141. 7(  i2{aHb)  to  the  State. 

(c)  All  syste  ns  must  submit  the 
results  from  tl:  e  second  round  of  source 
water  monitoring  required  under 

§  141.702(d)  t(J  the  State. 

(d)  Source  v  ater  monitoring  analysis 
results  must  b !  submitted  not  later  than 
ten  days  after  he  end  of  first  month 
following  the  i  nonth  when  the  sample  is 
collected.  The  submission  must  include 
the  applicable  information  in 
paragraphs  (e)  1)  and  (2)  of  this  section. 

(e)Tl)  Syster  is  must  report  the 
following  data  elements  for  each 
Crypfosporic/ji  rm  analysis: 
(i)  PWS  ID 
(ii)  Facility  ID 

(iii)  Sample  cc  llection  point 
(iv)  Sample  co  llection  date 
(v)  Sample  typ  e  (field  or  matrix  spike) 
(vi)  Sample  vc  lume  filtered  (L),  to 

nearest  'A  L 
(vii)  Was  100^)  of  filtered  volimie 

examined 
(viii)  Nmnber  )f  oocysts  counted 

(i)  For  matri  <  spike  samples,  systems 
must  also  repc  rt  the  sample  volume 
spiked  and  est  imated  nimiber  of  oocysts 
spiked.  These  data  are  not  required  for 
field  samples. 


(ii)  For  samples  in  which  less  than  10 
L  is  filtered  or  less  than  100%  of  the 
sample  volume  is  examined,  systems 
must  also  report  the  number  of  filters 
used  and  the  packed  pellet  volume. 

(iii)  For  samples  in  which  less  than 
100%  of  sample  volume  is  examined, 
systems  must  also  report  the  volume  of 
resuspended  concentrate  and  volume  of 
this  resuspension  processed  through 
immunomagnetic  separation. 

(2)  Systems  must  report  the  following 
data  elements  for  each  E.  coli  analysis: 
(i)  PWS  ID 
(ii)  Facility  ID 

(iii)  Sample  collection  point 
(iv)  Sample  collection  date 
(v)  Analytical  method  number 
(vi)  Method  type 
(vii)  Soiuce  type 
(viii)  E.  coIi/lOO  mL 
(ix)  Turbidity  (Systems  serving  fewer 
than  10,000  people  that  are  not 
required  to  monitor  for  turbidity 
under  §  141.701(c)  are  not  required  to 
report  turbidity  with  their  E.  coli 
results.) 

§  1 41 .708    Previously  collected  data. 

(a)  Systems  may  comply  with  the 
initial  monitoring  requirements  of 

§  141.702(a)  using  Cryptosporidium  data 
collected  before  the  system  is  required 
to  begin  monitoring  if  the  system  meets 
the  conditions  in  paragraphs  (b)  through 
(h)  of  this  section  and  EPA  notifies  the 
system  that  the  data  are  acceptable. 

(b)  To  be  accepted,  previously 
collected  Cryptosporidium  data  must 
meet  the  conditions  in  paragraphs  (b)(1) 
through  (5)  of  this  section. 

(1)  Samples  were  analyzed  by 
laboratories  using  one  of  the  analjrtical 
methods  in  paragraphs  (b)(l)(i)  through 
(iv)  of  this  section. 

(i)  Method  1623:  Cryptosporidium 
and-Giardia  in  Water  by  Filtration/IMS/ 
FA.  2001,  EPA-821-R-01-025. 

(ii)  Method  1622:  Cryptosporidium  in 
Water  by  Filtration/IMS/FA,  2001,  EPA- 
821-R-01-026. 

(iii)  Method  1623:  Cryptosporidium 
and  Giardia  in  Water  by  Filtration/IMS/ 
FA,  1999,  EPA-821-R-99-006. 

(iv)  Method  1622:  Cryptosporidium  in 
Water  by  Filtration/IMS/FA,  1999.  EPA- 
821-R-99-001. 

(2)  Samples  were  collected  no  less 
frequently  than  each  calendar  month  on 
a  regular  schedule,  beginning  no  earlier 
than  January  1999. 

(3)  Samples  were  collected  in  equal 
intervals  of  time  over  the  entire 
collection  period  (e.g.,  weekly, 
monthly).  Sample  collection  interval 
may  vary  for  the  conditions  specified  in 
§  141.703(c)  and  (d)  if  the  system 
provides  documentation  of  the 
condition. 


(4)  Samples  met  the  conditions  for 
sampling  location  specified  in 

§  141.704.  The  system  must  report  the 
use  of  bank  filtration,  presedimentation, 
and  raw  water  ofi^-stream  storage  dining 
sampling. 

(5)  For  each  sample,  the  laboratory 
analyzed  at  least  10  L  of  sample  or  at 
least  2  mL  of  packed  pellet  or  as  much 
volume  as  could  be  filtered  by  2  filters 
approved  by  EPA  for  the  methods  listed 
in  paragraph  (b)(1)  of  this  section,  up  to 
a  packed  pellet  volume  of  2  mL. 

(c)  The  system  must  submit  a  letter  to 
EPA  concurrent  with  the  submission  of 
previously  collected  data  certifying  that 
the  data  meet  the  conditions  in 
paragraphs  {c)(l)  and  (2)  of  this  section. 

(1)  The  reported  Cryptosporidium 
analysis  results  include  all  results 
generated  by  the  system  during  the  time 
period  beginning  with  the  first  reported 
result  arid  ending  with  the  final 
reported  result.  This  applies  to  samples 
that  were  collected  from  the  sampling 
location  specified  for  source  water 
monitoring  under  this  subpart,  not 
spiked,  and  analyzed  using  the 
laboratory's  routine  process  for  the 
analytical  methods  listed  in  paragraph 
(a)(1)  of  this  section. 

(2)  The  samples  were  representative 
of  a  plant's  soujce  water(s)  and  the 
source  water(s)  have  not  changed. 

(d)  For  each  sample,  the  system  must 
report  the  data  elements  in 

§  141.707(e)(1). 

(e)  The  laboratory  or  laboratories  that 
generated  the  data  must  submit  a  letter 
to  EPA  conciurent  with  the  submission 
of  previously  collected  data  certifying 
that  the  quality  control  criteria  specified 
in  the  methods  listed  in  paragraph  (b)(1) 
of  this  section  were  met  for  each  sample 
batch  associated  with  the  previously 
collected  data.  Alternatively,  the 
laboratory  may  provide  bench  sheets 
and  sample  examination  report  forms 
for  each  field,  matrix  spike,  IPR,  OPR, 
and  method  blank  sample  associated 
with  the  previously  collected  data. 

(f)  If  a  system  has  at  least  two  years 
of  Cryptosporidium  data  collected 
before  [Date  of  Publication  of  Final  Rule 
in  the  Federal  Register]  and  the  system 
intends  to  use  these  data  to  comply  with 
the  initial  source  water  monitoring 
required  under  §  141.702(a)  in  lieu  of 
conducting  new  monitoring,  the  system 
must  submit  to  EPA,  no  later  than  (Date 
2  Months  After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Register],  the 
previously  collected  data  and  the 
supporting  information  specified  in  this 
section.  EPA  will  notify  the  system  by 
(Date  4  Months  After  Date  of  Publication 
of  Final  Rule  in  the  Federal  Register]  as 
to  whether  the  data  are  acceptable.  If 
EPA  does  not  notify  the  system  that  the 
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submitted  data  are  acceptable,  the 
system  must  carry  out  initial  source 
water  as  specified  in§§141.701  through 
141.707  imtil  EPA  notifies  the  system 
that  it  has  at  least  two  years  of 
acceptable  data. 

(g)  If  a  system  has  fewer  than  two 
years  of  Cryptosporidium  data  collected 
before  (Date  of  Publication  of  Final  Rule 
in  the  Federal  Register]  and  the  system 
intends  to  use  these  data  to  meet,  in 
part,  the  initial  source  water  monitoring 
required  under  §  141.702(a),  the  system 
must  submit  to  EPA,  no  later  than  (Date 
8  Months  After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Register],  the 
previously  collected  data  and  the 
supporting  information  specified  in  this 
section.  The  system  must  carry  out 
initial  soiuce  water  monitoring 
according  to  the  requirements  in 
§§  141.701  through  141.707  until  EPA 
notifies  the  system  that  it  has  at  least 
two  years  of  acceptable  data. 

(h)  If  a  system  has  two  or  more  years 
of  previously  collected  data  and. the 
system  intends  to  use  these  data  to 
comply  with  the  initial  source  water 
monitoring  required  imder  §  141.702(a), 
but  the  system  also  intends  to  carry  out 


additional  initial  source  water 
monitoring  in  order  to  base  its 
determination  of  average 
Cryptosporidium  concentration  under 
§  141.709  or  §  141.721  on  more  than  two 
years  of  monitoring  data,  the  system 
must  submit  to  EPA,  no  later  than  [Date 
8  Months  After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Register],  the 
previously  collected  data  and  the 
supporting  information  specified  in  this 
section.  The  system  must  carry  out 
initial  source  water  monitoring 
according  to  the  requirements  in 
§§141.701  through  141.707  until  EPA 
notifies  the  system  that  it  has  at  least 
two  years  of  acceptable  data. 

§  1 41 .709    Bin  classification  for  filtered 
systems. 

(a)  Following  completion  of  the  initial 
source  water  monitoring  required  under 
§  141.702(a),  filtered  systems  and 
unfiltered  systems  that  are  required  to 
install  filtration  must  calculate  their 
initial  Cryptosporidium  bin 
concentration  using  the 
Cryptosporidium  results  reported  under 
§  141.702(a),  along  with  any  previously 
collected  data  that  satisfy  the 


requirements  of  §  141.708,  and 
following  the  procedures  in  paragraphs 
(b)(1)  through  (3)  of  this  section. 

(b)(1)  For  systems  that  collect  a  total 
of  at  least  48  samples,  the 
Cryptosporidium  bin  concentration  is 
equal  to  the  arithmetic  mean  of  all 
sample  concentrations. 

(2)  For  systems  that  serve  at  least 
10,000  people  and  collect  a  total  of  at 
least  24  samples,  but  not  more  than  47 
samples,  the  Cryptosporidium  bin 
concentration  is  equal  to  the  highest 
arithmetic  mean  of  all  sample 
concentrations  in  any  12  consecutive 
months  during  which  Cryptosporidium 
samples  were  collected. 

(3)  For  systems  that  serve  fewer  than 
10,000  people  and  take  at  least  24 
samples,  the  Cryptosporidium  bin 
concentration  is  equal  to  the  arithmetic 
mean  of  all  sample  concentrations. 

(c)  Filtered  systems  and  unfiltered 
systems  that  are  required  to  install 
filtration  must  determine  their  initial 
bin  classification  from  the  following 
table  and  using  the  Cryptosporidium  bin 
concentration  calculated  under 
paragraph  (a)  of  this  section: 


Bin  Classification  Table  for  Filtered  Systems 

For  systems  that  are: 

With  a  Cryptosporidium  bin  concentration  of .  .  .^ 

The  bin 

cl£issifica- 

tion  is 

*  *  *  required  to  monitor  for  Cryptosporidium  under  §§141.701 

Cryptosporidium  <  0.075  oocyst/L 

Bin  1 

to  141.702. 

0.075  oocysts/L  <Cryptosporidium  <  1.0  oocysts/L  

Bin  2 

liO  oocysts/L  <  Cryptosporidium  <  3.0  oocysts/L  ' 

Bins 

Cryptosporidium  >  3.0  oocysts/L 

Bin  4 

*  *  *  serving  fewer  than  10,000  people  and  NOT  required  to 
monitor  for  Cryptosporidium  under  §  142.702(b). 

NA  

Bin  1 

1  Based  on  calculations  in  paragraph  (a)  or  (d)  of  this  section,  as  applicable. 


(d)  Following  completion  of  the 
second  round  of  source  water 
monitoring  required  under  §  141.702(d), 
filtered  systems  and  unfiltered  systems 
that  are  required  to  install  filtration 
must  recalculate  their  Cryptosporidium 
bin  concentration  using  the 
Cryptosporidium  results  reported  imder 
§  141.702(d)  and  following  the 
procedures  in  paragraphs  (b)(1)  through 
(3)  of  this  section.  Systems  must  then 
determine  their  bin  classification  a 
second  time  using  this  Cryptosporidium 
bin  concentration  and  the  table  in 
paragraph  (c)  of  this  section. 

(e)  Any  filtered  system  or  unfiltered 
system  that  is  required  to  install 
filtration  that  fails  to  complete  the 
monitoring  requirements  of  §  §  141.701 
through  141.707  or  choses  not  to 
monitor  pursuant  to  §  141.701(f)  must 
meet  the  treatment  requirements  for  Bin 


4  imder  §  141.720  by  the  date  applicable 
under  §  141.701(e). 

Disinfection  Profiling  and 
Benchmarking  Requirements 

§141.710    [Reserved]. 

§141.711     Determination  of  systems 
required  to  profile. 

(a)  Subpart  H  of  this  part  community 
and  nontransient  noncommunity  water 
systems  serving  at  least  10,000  people 
that  do  not  have  at  least  5.5  log  of 
Cryptosporidium  treatment,  equivalent 
to  compliance  with  Bin  4  in  §  141.720, 
in  place  prior  to  the  date  when  the 
system  is  required  to  begin  profiling  in 
§  141.712  are  required  to  develop 
Giardia  lamblia  and  virus  disinfection 
profiles. 

(b)  Subpart  H  community  and    * 
nontransient  noncommunity  water 


systems  serving  fewer  than  10,000 
people  that  do  not  have  at  least  5.5  log 
of  Cryptosporidium  treatment, 
equivalent  to  compliance  with  Bin  4  in 
§  141.720,  in  place  prior  to  the  date 
when  the  system  is  required  to  begin 
profiling  in  §  141.712  are  required  to 
develop  Giardia  lamblia  and  virus 
disinfection  profiles  if  any  of  the  criteria 
in  paragraphs  (b)(1)  through  (3)  of  this 
section  apply. 

(1)  TTHM  levels  in  the  distribution 
system  are  at  least  0.064  mg/L  as  a 
locational  running  annual  average 
(LRAA)  at  any  monitoring  site.  Systems 
must  base  their  TTHM  LRAA 
calculation  on  data  collected  for 
compliance  under  subpart  L  of  this  part 
after  (Date  of  Publication  of  Final  Rule 
in  the  Federal  Register],  or  as 
determined  by  the  State. 
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levels 


(2)  HAAS 
system  are  at 
LRAA  at  any 
must  base  the  r 
on  data  colleqted 
subpart  L  of 


in  the  distribution 
east  0.048  mg/L  as  an 
nonitoring  site.  Systems 
HAAS  LRAA  calculation 
for  compliance  imder 
part  after  [Date  of 


tiis 


Publication  of  Final  Rule  in  the  Federal 
Register),  or  as  determined  by  the  State. 

(3)  The  system  is  required  to  monitor 
for  Cryptosporidium  under  §  141.701(c). 

(c)  m  lieu  of  developing  a  new  profile, 
systems  may  use  the  profile(s) 
developed  under  §  141.172  or 
§§  141.530  through  141.S36  if  the 


profile(s)  meets  the  requirements  of 
§  141.713(c). 

§141.712    Schedule  for  disinfection 
profiling  requirements. 

(a)  Systems  must  comply  with  the 
following  schedule  in  the  table  in  this 
paragraph: 


Schedule  of  Required  Disinfection  Profiling  Milestones  ^ 


Ac  tivily 


Date 


Subpart  H  systems  serving  at 
least  10,000  people 


Subpart  H  systems  serving  fewer  than  10,000  people 


Required  to  monitor  for 
Cryptosporidium 


Not  required  to  monitor  for 
Cryptosporidium 


1 .  Report  TTH^ 
results  to 


and  HAAS  LRAA 


NA 


NA 


Stal  e 


2.  Begin  dislnfe<;tion  profiling' 


3.  Complete  diiinfection 
'  based  on  at 
data. 


profiling 
east  one  year  of 


(Date  24  Monttis  After  Date  of 

Publication  of  Final  Rule  in  the 

Federal  Register]. 
[Date  36  Ivlonths  After  Date  of 

Publication  of  Final  Rule  in  tfie 

Federal  Register]. 


[Date  54  Months  After  Date  of  Pub- 
lication of  Final  Rule  in  the  Fed- 
eral Register]. 

(Date  66  Months  After  Date  of  Pub- 
lication of  Final  Rule  in  the  Fed- 
eral Register]. 


[Date  42  Months  After  Date  of  Pub- 
lication of  Final  Rule  in  the  Fed- 
eral Register]. 

[Date  42  Months  After  Date  of  Pub- 
lication of  Final  Rule  in  the  Fed- 
eral Register]  if  required  3. 

[Date  54  Months  After  Date  of  Pub- 
lication of  Final  Rule  in  the  Fed- 
eral Register]  if  required  ^. 


'  Systems  wit!  i 

2  Systems  ma  t 

3  Systems  seving 
Cryptosporidium 


at  least  5.5-  log  of  Cryptosporidium  treatment  in  place  are  not  required  to  do  disinfection  profiling, 
use  existing  operational  data  and  profiles  as  described  in  §  141.713(c). 

fewer  than   10,000  people  are  not  required  to  conduct  disinfection  profiling  if  they  are  not  required  to  monitor  for 
and  if  their  TTHM  and  HAAS  LRAAs  do  not  exceed  the  levels  specified  in  §  141 .71 1(b). 


(b)  [Reserve  i] 

§  1 41 .71 3    Dev  Moping  a  profile. 

(a)  Systems  Required  to  develop 
disinfection  p  ofiles  under  §  141.711 
must  follow  tt  e  requirements  of  this 
section.  Systei  ns  must  monitor  at  least 

'  weekly  for  a  p  ^riod  of  12  consecutive 
months  to  deti  (rmeine  the  total  log 
inactivation  fc  r  Giardia  lamblia  and 
viruses.  Systei  ns  must  determine  log 
inactivation  fc  r  Giardia  lamblia  through 
the  entire  plat  t,  based  on  CTw  9  values 
in  Tables  1.1  t  irough  1.6,  2.1  and  3.1  of 
§  141.74(b)  as  ipplicable.  Systems  must 
determine  log  inactivation  for  viruses 
through  the  er  tire  treatment  plant  based 
on  a  protocol  i  ipproved  by  the  State. 

(b)  Systems  with  a  single  point  of 
disinfectant  a{  plication  prior  to  the 
entrance  to  th(  1  distribution  system  must 
conduct  the  m  Dnitoring  in  paragraphs 
(b)(1)  through  4)  of  this  section. 
Systems  with  ;  nore  than  one  point  of 
disinfectant  af  plication  must  conduct 
the  monitorinj  in  paragraphs  (b)(1) 
through  (4)  of  his  section  for  each 
disinfection  se  gment.  Systems  must 
monitor  the  pj  rameters  necessary  to 
determine  the  total  inactivation  ratio, 
using  analytical  methods  in  §  141.74(a). 

(1)  For  syste  ms  using  a  disinfectant 
other  than  UV  the  temperature  of  the 
disinfected  water  must  be  measured  at 
each  residual  disinfectant  concentration 
sampling  poin  t  diu-ing  peak  hourly  flow 
or  at  an  alterm  itive  location  approved  by 
the  State. 


(2)  For  systems  using  chlorine,  the  pH 
of  the  disinfected  water  must  be 
measured  at  each  chlorine  residual 
disinfectant  concentration  sampling 
point  during  peak  hourly  flow  or  at  an 
alternative  location  approved  by  the 
State. 

(3)  The  disinfectant  contact  time(s)  (T) 
must  be  determined  during  peak  hourly 
flow. 

(4)  The  residual  disinfectant 
concentration(s)  (C)  of  the  water  before 
or  at  the  first  customer  and  prior  to  each 
additional  point  of  disinfection  must  be 
measured  during  peak  hourly  flow. 

(c)  In  lieu  of  conducting  new 
monitoring  under  paragraph  (b)  of  this 
section,  systems  may  elect  to  meet  the 
requirements  of  paragrphs  (c)(1)  or  (2)  of 
this  section. 

(1)  Systems  that  have  at  least  12 
consecutive  months  of  existing 
operational  data  that  are  substantially 
equivalent  to  data  collected  under  the 
provisions  of  paragraph  (b)  of  this 
section  may  use  these  data  to  develop 
disinfection  profiles  as  specified  in  this 
section  if  the  system  has  neither  made 
a  significant  change  to  its  treatment 
practice  nor  changed  sources  since  the 
data  were  collected.  Systems  using 
existing  operational  data  may  develop 
disinfection  profiles  for  a  period  of  up 
to  three  years. 

(2)  Systems  may  use  disinfection 
profile(s)  developed  under  §  141.172  or 
§§  141.530  through  141. S36  in  lieu  of 
developing  a  new  profile  if  the  system 


has  neither  made  a  significant  change  to 
its  treatment  practice  nor  changed 
sources  since  the  profile  was  developed. 
Systems  that  have  not  developed  a  virus 
profile  under  §141.172  or  §§141.530 
through  141.536  must  develop  a  virus 
profile  using  the  same  monitoring  data 
on  which  the  Giardia  lamblia  profile  is 
based. 

(d)  Systems  must  calculate  the  total 
inactivation  ratio  for  Giardia  lamblia  as 
specified  in  paragraphs  (d)(1)  through 
(3)  of  this  section. 

(1)  Systems  using  only  one  point  of 
disinfectant  application  may  determine 
the  total  inactivation  ratio  for  the 
disinfection  segment  based  on  either  of 
the  methods  in  paragraph  (d)(l)(i)  or  (ii) 
of  this  section. 

(i)  Determine  one  inactivation  ratio 
(CTcalc/CTyy  y)  beforc  or  at  the  first 
customer  during  peak  hourly  flovy. 

(ii)  Determine  successive  CTcalc/ 
CT99  0  values,  representing  sequential 
inactivation  ratios,  between  the  point  of 
disinfectant  application  and  a  point 
before  or  at  the  first  customer  during 
peak  hourly  flow.  The  system  must 
calculate  the  total  inactivation  ratio  by 
determining  (CTcalc/CTciv  y)  for  each 
sequence  and  then  adding  the  (CTcalc/ 
CT99  9)  values  together  to  determine  (Z 
(CTcalc/CT99  9)). 

(2)  Systems  using  more  than  one  point 
of  disinfectant  application  before  the 
first  customer  must  determine  the  CT 
value  of  each  disinfection  segment 
immediately  prior  to  the  next  point  of 
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disinfectant  application,  or  for  the  final 
segment,  before  or  at  the  first  customer, 
during  peak  hourly  flow.  The  (CTcalc/ 
CT99.9)  value  of  each  segment  and 
(Z(CTcalc/CT99  9))  must  be  calcidated 
using  the  method  in  paragraph  (d)(l)(ii) 
of  this  section. 

(3)  The  system  must  determine  the 
total  logs  of  inactivation  by  multiplying 
the  value  calculated  in  paragraph  (d)(1) 
or  (d)(2)  of  this  section  by  3.0. 

(4)  Systems  must  calculate  the  log  of 
inactivation  for  viruses  using  a  protocol 
approved  by  the  State. 

(5)  Systems  must  retain  the 
disinfection  profile  data  in  graphic 
form,  as  a  spreadsheet,  or  in  some  other 
format  acceptable  to  the  State  for  review 
as  part  of  sanitary  surveys  conducted  by 
the  State. 

§  1 41 .71 4    Requirements  wtien  making  a 
significant  cfiange  in  disinfection  practice. 

(a)  A  system  that  is  required  to 
develop  a  disinfection  profile  under  the 
provisions  of  this  subpart  and  that  plans 
to  make  a  significant  change  to  its 
disinfection  practice  must  calcidate  a 
disinfection  benchmark  and  must  notify 
the  State  prior  to  making  such  a  change. 
Significant  changes  to  disinfection 


practice  are  defined  in  paragraphs  (a)(1) 
through  (4)  of  this  section. 

(1)  Changes  to  the  point  of 
disinfection; 

(2)  Changes  to  the  disinfectant(s)  used 
in  the  treatment  plant; 

(3)  Changes  to  the  disinfection 
process;  and 

(4)  Any  other  modification  identified 
by  the  State. 

(5)  Systems  must  use  the  procedures 
specified  in  paragraphs  (a)(5)(i)  and  (ii) 
of  this  section  to  calculate  a  disinfection 
benchmark. 

(i)  For  the  year  of  profiling  data 
collected  and  calculated  under 
§  141.713,  or  for  each  year' with  profiles 
covering  more  than  one  year,  systems 
must  determine  the  lowest  mean 
monthly  level  of  both  Giardia  lamblia 
and  virus  inactivation.  Systems  must 
determine  the  mean  Giardia  lamblia  and 
virus  inactivation  for  each  calendar 
month  for  each  year  of  profiling  data  by 
dividing  the  sum  of  daily  or  weekly 
Giardia  lamblia  and  virus  log 
inactivation  by  the  nimiber  of  values 
calculated  for  that  month. 

(ii)  The  disinfection  benchmark  is  the 
lowest  monthly  mean  value  (for  systems 
with  one  year  of  profiling  data}  or  the 
mean  of  the  lowest  montibly  mean 


values  (for  systems  with  more  than  one 
year  of  profiling  data)  of  Giardia  lamblia 
and  virus  log  inactivation  in  each  year 
of  profiling  data. 

(6)  Systems  must  submit  the 
information  in  paragraphs  (a)(6)(i) 
through  (iii)  of  this  section  when 
notifying  the  State  that  they  are 
planning  to  make  a  significant  change  in* 
disinfection  practice. 

(i)  A  description  of  the  proposed 
change. 

(ii)  The  disinfection  profile  and 
benchmark  for  Giardia  lamblia  and 
viruses  determined  under  §§141.713 
and  141.714. 

(iii)  An  analysis  of  how  the  proposed 
change  will  affect  the  current  level  of 
disinfection. 

Treatment  Technique  Rfcquirements 

§141.720    Treatment  requirements  for 
niterad  systems. 

(a)  Filtered  systems  or  systems  that 
are  unfiltered  and  required  to  install 
filtration  must  provide  the  level  of 
treatment  for  Cryptosporidium  specified 
in  this  paragraph,  based  on  their  bin 
classification  as  determined  under 
§  141.709  and  their  existing  treatment: 


If  the  system  bin  classifica- 
tion is  ..  .  ' 

And  the  system  uses  the  following  filtration  treatment  in  full  compliance  with  subpart  H,  P,  and  T  of  this  section 
(as  applicable),  then  tfie  additional  treatment  requirements  are  .  .  . 

Conventional  filtration 
treatment  (including  soft- 
ening) 

Direct  filtration 

Slow  sand  or  diatoma- 
ceous  earth  filtration 

Altemative  filtration  tech- 
nologies 

(1)  Bin  1  

No  additional  treatment 

1  log  treatment 

No  additional  treatment 

1 .5  log  treatment 

No  additional  treatment 

1  log  treatment 

2  log  treatment 

2.5  log  treatmerrt 

hln  nrlHiti/vial  troatmAnt 

(2)  Bin  2 

333, 

! 

(3)  Bin  3 

2  log  treatment 

2.5  log  treatment 

3  log  treatment 

(4)  Bin  4 

2.5  log  treatment 

'  As  determined  by  the  State  such  that  ttie  total  Cryptosporidium  removal  and  inactivation  is  at  least  4.0  log. 
2  As  determined  by  the  State  such  that  the  total  Cryptosporidium  removal  and  inactivation  is  at  least  5  0  log. 
3As  determined  by  the  State  such  that  the  total  Cryptosporidium  removal  and  inactivation  is  at  least  5.5  log. 


(b)  Filtered  systems  must  use  one,  or 
a  combination,  of  the  management  and 
treatment  options  listed  in  §  141.722, 
termed  the  microbial  toolbox,  to  meet 
the  additional  Cryptosporidium 
treatment  requirements  identified  for 
each  bin  in  paragraph  (a)  of  this  section. 

(c)  Systems  classified  in  Bin  3  and  Bin 
4  must  achieve  at  least  1  log  of  the 
additional  treatment  required  under 
paragraph  (a)  of  this  section  using  either 
one  pr  a  combination  of  the  following: 
bag  filters,  bank  filtration,  cartridge 
filters,  chlorine  dioxide,  membranes, 
ozone,  and/or  UV  as  specified  in 
§141.722. 

§  1 41 .721    Treatment  requirements  for 
unfiltered  systems. 

(a)  Following  completion  of  the  initial 
source  water  monitoring  required  imder 
§  141.702(a).  unfiltered  systems  that 


meet  all  filtration  avoidance  criteria  of 
§  141.71  must  calculate  the  arithmetic 
mean  of  all  Cryptosporidium  sample 
concentrations  reported  under 
§  141.702(a),  along  with  any  previously 
collected  data  that  satisfy  the 
requirements  of  §  141.708,  and  must 
meet  the  treatment  requirements  in 
paragraph  (b)(1)  or  (2)  of  this  section,  as 
applicable,  based  on  this  concentration. 

(b)(1)  Unfiltered  systems  with  a  mean 
Cryptosporidium  concentration  of  0.01 
oocysts/L  or  less  must  provide  at  least 
2  log  Cryptosporidium  inactivation. 

(2)  Unfiltered  systems  with  a  mean 
Cryptosporidium  concentration  of 
greater  than  0.01  oocysts/L  must 
provide  at  least  3  log  Cryptosporidium 
inactivation. 

(c)  Unfiltered  systems  must  use 
chlorine  dioxide,  ozone,  or  UV  as 
specified  in  §  141.722  to  meet  the 


Cryptosporidium  inactivation 
requirements  of  this  section. 

(1)  Unfiltered  systems  that  use 
chlorine  dioxide  or  ozone  and  £ail  to 
achieve  the  Cryptosporidium  log 
inactivation  required  in  paragraph  (b)(1) 
or  (2)  of  this  section,  as  applicable,  on 
more  than  one  day  in  the  calendar 
month  are  in  violation  of  the  treatment 
technique  requirement. 

(2)  Unfiltered  systems  that  use  UV 
light  and  fail  to  achieve  the 
Cryptosporidium  log  inactivation 
required  in  paragraph  (b)(1)  or  (2)  of  this 
section,  as  applicable,  in  at  least  95%  of 
the  water  that  is  delivered  to  the  public 
during  each  calendar  month,  based  on 
monitoring  required  imder  paragraph 

§  141.729(d)(4),  are  in  violation  of  the 
treatment  technique  requirement. 

(d)  Unfiltered  systems  must  meet  the 
combined  Cryptosporidium,  Giardia 
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lamblia,  and  v  irus  inactivation 
requirements  i  )f  this  section  and 
§  141.72(a)  using  a  minimum  of  two 
disinfectants,  md  each  disinfectant 
must  separately  achieve  the  total 
inactivation  r^uired  for  either 
Cryptosporidii  im,  Giardia  lamblia,  or 
viruses. 

•    (e)  Followin  g  completion  of  the 
second  round  of  source  water 
monitoring  required  under  §  141.702(d), 
tmfiltered  sysl  sms  that  meet  all 
filtration  avoi(  iance  criteria  of  §  141.71 
the  arithmetic  mean  of 


must  calculate 


all  Cryptosporidium  sample 
concentrations  reported  under 
§  141.702(d)  and  must  meet  the 
treatment  requirements  in  paragraph 
(b)(1)  or  (2)  of  this  section,  as 
applicable,  based  on  this  concentration. 

(f)  Any  unfiltered  system  that  meets 
all  filtration  avoidance  criteria  of 
§  141.71  and  fails  to  complete  the 
monitoring  requirements  of  §  §  141.701 
through  141.707  or  choses  not  to 
monitor  pursuant  to  §  141.701(g)  must 
meet  the  treatment  requirements  of 


paragraph  (b)(2)  of  this  section  by  the 
date  applicable  under  §  141.701(e). 

§  141.722    Microbial  toolt>ox  options  for 
meeting  Cryptosporidium  treatment 
requirements. 

(a)  To  meet  the  additional 
Cryptosporidium  treatment 
requirements  of  §  §  141.720  and 
141.721,  systems  must  use  microbial 
toolbox  options  listed  in  this  follwing 
table  that  are  designed,  implemented, 
and  operated  in  accordance  with  the 
requirements  of  this  subpart. 


Microbial  Toolbox:  Options,  Credits  and  Criteria  . 


Toolt>  >x  option 


Proposed  Cryptosporidium  treatment  credit  with  design  and  implementation  criteria 


Source  Toolbox  Components 


(1)  Waterstied  o  Kitrol  program 

(2)  Attemative  iource/intake  man- 
agement. 


0.5  log  credit  for  State  approved  program  comprising  EPA  specified  elements.  Specific  criteria  are  in 

§141.725(3). 
Bin  classification  based  on  concurrent  Cryptosporidium  monitoring.  No  presumptive  credit.  Specific  criteria 

are  in  §141 .725(b). 


Pre-Filtration  Toolbox  Components 


(3)  Presediment^tion 
agulatlon. 

(4)  Two-stage  lii*e 

(5)  Bank  filtratior 


basin  witti  co- 
softening  


0.5  \oq  credit  for  new  basins  with  continuous  operation  and  coagulant  addition.  No  presumptive  credit  for 
basins  existing  when  monitoring  is  required  under  §141.702.  Specific  criteria  are  in  §  141.726(a). 

0.5  log  credit  for  two-stage  softening  with  coagulant  additkxi.  Specific  criteria  are  in  §  141.726(b). 

0.5  log  credit  for  25  foot  setback;  1 .0  log  credit  for  50  foot  setback,  hto  presumptive  credit  for  bank  filtration 
existing  when  monitoring  is  required  under  §141 .704(d)(1).  Specific  criteria  are  in  §141.726(c). 


Treatment  Performance  Toolbox  Components 


filler 


(6)  Combined  fi 

(7)  Individual  fi 

(8)  Demonstratkii 


filter 


performance  ... 
performance  .... 
of  performance 


0.5  tog  credit  for  combined  fitter  effluent  turt>idtty  <  0.15  NTU  in  95%  of  samples  each  month.  Specific  cri- 
teria are  in  §  141.727(a). 

1 .0  log  credit  for  individual  filter  effluent  turtmjity  <0. 1  NTU  in  95%  of  daily  maximum  samples  each  month 
and  no  filter  >0.3  NTU  in  two  consecutive  measurements.  Specific  criteria  are  in  §  141.727(b). 

Credit  t)ased  on  a  demonstratton  to  the  State  through  State  approved  protocol.  Specific  criteria  are  in 
§  141.727(c). 


Additional  Filtration  Toolbox  Components 


(9)  Bag  filters 

(10)  Cartridge  fi 

(11)  Membrane 

(12)  Second 

(13)  Sk3w  sand 


fill  srs 


sta(e 


filtration 

filtration 
rs  


fie 


1  tog  credit  with  demonstration  of  at  least  2  tog  removal  efftoiency  in  challenge  test;  Specific  criteria  are  in 
§141.728(3). 

2  kjg  credit  with  demonstratton  of  at  least  3  log  removal  efficiency  in  challenge  test;  Specific  criteria  are  in 
§141.728(3). 

Log  removal  credit  up  to  the  tower  value  of  the  removal  efficiency  demonstrated  during  the  ch3llenge  test 
Of  verified  by  the  direct  integrity  test  applied  to  the  system.  Specific  criteria  sre  in  §  141.728(b). 

0.5  tog  credit  for  a  second  separate  filtration  stsge  iri  treatment  process  following  co3gulation.  Specific  cri- 
teria 3re  in  §  141 .728(c). 

2.5  log  credit  for  second  separste  filtration  process.  Specific  criteria  are  in  §  141 .728(d). 


Inactivation  Toolbox  Components 


(14)  Chtohne  ( 

(15)  Ozone 

(16)  UV 


die  ode 


Log  credit  based  on  demonstration  of  compliance  with  CT  table.  Specifk:  criteria  are  in  §  141.729(b). 
Log  credit  based  on  demonstr3tion  of  compliance  with  CT  table.  Specific  criteria  are  in  §  141.729(c). 
Log  credit  based  on  demonstration  of  compliance  with  UV  dose  table.  Specific  criteria  are  in  §  141.729(d). 


(b)  Failure  tq  comply  with  the 
requirements  df  this  section  in 
accordance  wii  h  the  schedule  in 
§  141.701(e)  is  a  treatment  technique 
violation. 

§141.723    [Reserved] 

§  141 .724    Requirements  for  uncovered 
finished  water  storage  facilities. 

(a)  Systems  losing  uncovered  finished 
water  storage  facilities  must  comply 


with  the  conditions  of  one  of  the 
paragraphs  (a)(1)  through  (3)  of  this 
section  for  each  facility  no  later  than  the 
date  specified  in  §  141.701(h). 

(1)  Systems  must  cover  any  imcovered 
finished  water  storage  facility. 

(2)  Systems  must  treat  the  discharge 
ft^om  the  uncovered  finished  water 
storage  facility  to  the  distribution 
system  to  achieve  at  least  4  log  virus 


inactivation  using  a  protocol  approved 
by  the  State. 

(3)  Systems  must  have  a  State- 
approved  risk  mitigation  plan  for  the 
uncovered  finished  water  storage 
facility  that  addresses  physical  access 
and  site  security,  siuface  water  rxuioff, 
animal  and  bird  waste,  and  ongoing 
water  quality  assessment,  and  includes 
a  schedule  for  plan  implementation. 
Systems  must  implement  the  risk 
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mitigation  plan  approved  by  the  State. 
Systems  must  submit  risk  mitigation 
plans  to  the  State  for  approval  no  later 
than  [Date  24  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal 
Register]. 

(b)  Failiue  to  comply  with  the 
requirements  of  this  section  in 
accordance  with  the  schedule  in 
§  141.701(h)  is  a  treatment  technique 
violation. 

Requirements  for  Microbial  Toolbox 
Componmts 

§  141 .725    Source  toollMX  components. 

(a)  Watershed  control  program. 

(1)  Systems  that  intend  to  qualify  for 
a  0.5  log  credit  for  Cryptosporidium 
removal  for  a  watershed  control 
program  must  notify  the  State  no  later 
than  one  year  after  completing  the 
source  water  monitoring  requirements 
of  §  141.702(b)  that  they  intend  to 
develop  a  watershed  control  program 
and  to  submit  it  for  State  approval. 

(2)  Systems  must  submit  a  proposed 
initial  watershed  control  pla[n  and  a 
request  for  plan  approval  and  0.5  log 
Cryptosporidium  removal  credit  to  the 
State  no  later  than  two  years  after 
completing  the  source  water  monitoring 
requirements  of  §  141.702(b).  Based  on  a 
review  of  the  initial  proposed  watershed 
control  plan,  the  State  may  approve, 
reject,  or  conditionally  approve  the 
plan.  If  the  plan  is  approved,  or  if  the 
system  agrees  to  implement  the  State's 
conditions  for  approval,  the  system  is 
awarded  a  0.5  log  credit  for 
Cryptosporidium  removal  to  apply 
against  additional  treatment 
requirements. 

(3)  The  application  to  the  State  for 
initial  program  approval  must  include 
elements  in  paragraphs  (a)(3)(i)  through 
(iii)  of  this  section. 

(i)  An  analysis  of  the  vulnerability  of 
ea«'::h  source  to  Cryptosporidium.  The 
vulnerability  analysis  must  address  the 
watershed  upstream  of  the  drinking 
water  intake  and  must  include  the 
following:  a  characterization  of  the 
watershed  hydrology,  identification  of 
an  "area  of  influence"  (the  area  to  be 
considered  in  future  watershed  sxuveys) 
outside  of  which  there  is  no  significant 
probability  of  Cryptosporidium  or  fecal 
contamination  affecting  the  drinking 
water  inteike,  identification  of  both 
potential  and  actual  sources  of 
Cryptosporidium  contamination,  the 
relative  impact  of  the  sources  of 
Cryptosporidium  contamination  on  the 
system's  source  water  quality,  and  an 
estimate  of  the  seasonal  variability  of 
such  contamination. 

(ii)  An  analysis  of  control  measures 
that  could  mitigate  the  sources  of 


Cryptosporidium  contamination 
identified  during  the  vulnerability 
analysis.  The  analysis  of  control 
measures  must  address  their  relative 
effectiveness  in  reducing 
Cryptosporidium  loading  to  the  soiuce 
water  and  their  feasability  and 
sustainability. 

(iii)  A  plan  that  establishes  goals  and 
defines  and  prioritizes  specific  actions 
to  reduce  soiute  water  Cryptosporidium 
levels.  The  plan  must  explain  how  the 
actions  are  expected  to  contribute  to 
specific  goals,  identify  watershed 
partners  and  their  role(s),  identify 
resource  requirements  and 
commitments,  and  include  a  schedule 
for  plan  implementation. 

(4)  Initial  State  approval  of  a 
watershed  control  plan  and  its 
associated  0.5  log  Cryptosporidium 
removal  credit  is  valid  until  the  system 
completes  the  second  round  of 
Cryptosporidium  monitoring  required 
under  §  141.702(d).  Systems  must 
complete  the  actions  in  paragraphs 
(a)(4)(i)  through  (iv)  of  this  section  to 
maintain  State  approval  and  the  0.5  log 
credit. 

(i)  Submit  an  annual  watershed 
control  program  status  report  to  the 
State  by  a  date  determined  by  the  State. 
The  annual  watershed  control  program 
status  report  must  describe  the  system's 
implementation  of  the  approved  plan 
and  assess  the  adequacy  of  the  plan  to 
meet  its  goals.  It  must  explain  how  the 
system  is  addressing  any  shortcomings 
in  plan  implementation,  including  those 
previously  identified  by  the  State  or  as 
the  result  of  the  watershed  survey 
conducted  under  paragraph  (a)(4)(ii)  of 
this  section.  If  it  becomes  necessary 
during  implementation  to  make 
substantial  changes  in  its  approved 
watershed  control  program,  the  system 
must  notify  the  State  and  provide  a 
rationale  prior  to  making  any  such 
changes.  If  any  change  is  likely  to 
reduce  the  level  of  source  water 
protection,  the  system  must  also  include 
the  actions  it  will  take  to  mitigate  the 
effects  in  its  notification. 

(ii)  Conduct  an  annual  watershed 
sanitary  survey  and  submit  the  survey 
report  to  the  State  for  approval.  The 
survey  must  be  conducted  according  to 
State  guidelines  and  by  persons 
approved  by  the  State  to  conduct 
watershed  surveys.  The  survey  must 
encompass  the  area  of  the  watershed 
that  was  identified  in  the  State- 
approved  watershed  control  plan  as  the 
area  of  influence  and,  at  a  minimum, 
assess  the  priority  activities  identified 
in  the  plan  and  identify  any  significant 
new  sources  of  Cryptosporidium. 

(iii)  Submit  to  the  State  a  request  for 
review  and  re-approval  of  the  watershed 


control  program  and  for  a  continuation 
of  the  0.5  log  removal  credit  for  a 
subsequent  approval  period.  The 
request  must  be  provided  to  the  State  at 
least  six  months  before  the  cxirrent 
approval  period  expires  or  by  a  date 
previously  determined  by  the  State.  The 
request  must  include  a  siunmary  of 
activities  and  issues  identified  during 
the  previous  approval  period  and  a 
revised  plan  that  addresses  activities  for 
the  next  approval  period,  including  any 
new  actual  or  potential  soiuces  of 
Cryptosporidium  contamination  and 
details  of  any  proposed  or  expected 
changes  from  the  existing  State- 
approved  program.  The  plan  must 
address  goals,  prioritize  specific  actions 
to  reduce  source  water 
Cryptosporidium,  explain  how  actions 
are  expected  to  contribute  to  achieving 
goals,  identify  partners  and  their  role(s), 
resource  requirements  and 
commitments,  and  the  schedule  for  plan 
implementation. 

(iv)  The  aimual  status  reports, 
watershed  control  plan  and  aimual 
watershed  sanitary  surveys  must  be 
made  available  to  the  public  upcm 
request.  These  documents  must  be  in  a 
plain  language  style  and  include  criteria 
by  which  to  evaluate  the  success  of  the 
program  in  achieving  plan  goals.  If 
approved  by  the  State,  the  system  may 
withhold  portions  of  the  annual  status 
report,  watershed  control  plan,  and 
watershed  sanitary  siuvey  based  on 
security  considerations. 

(5)  Unfiltered  systems  may  not  claim 
credit  for  Cryptosporidium  removal 
imder  this  option. 

(b)  Alternative  source.  (1)  If  approved 
by  the  State,  a  system  may  be  classified 
in  a  bin  under  §  141.709  based  on 
monitoring  that  is  conducted 
conciurently  with  source  water 
monitoring  imder  §  141.701  and  reflects 
a  different  intake  location  (either  in  the 
same  source  or  for  an  alternate  source) 
or  a  different  procedure  for  managing 
the  timing  or  level  of  withdrawal  from 
the  source. 

(2)  Sampling  and  analysis  of 
Cryptosporidium  in  the  concurrent 
round  of  monitoring  must  conform  to 
the  requirements  for  monitoring 
conducted  under  this  subpart  to 
determine  bin  classification.  Systems 
must  submit  the  results  of  all 
monitoring  to  the  State,  along  with 
supporting  information  documenting 
the  operating  conditions  under  which 
the  samples  were  collected. 

(3)  U  me  State  classifies  the  system  in 
a  bin  based  on  monitoring  that  reflects 
a  different  intake  location  or  a  different 
procedure  for  managing  the  timing  or 
level  of  withdrawal  from  the  source,  the 
system  must  relocate  the  intake  or  use 
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the  intake  in4nagement  strategy,  as 
applicable,  no  later  than  the  applicable 
date  for  treat|nent  technique 
implementation  in  §  141.701.  The  State 
may  specify  i  sporting  requirements  to 
verify  operati  onal  practices. 

S 1 41 .726    Pre  -filtration  treatment  toolt>ox 
components. 

(a)  Presedimentation.  New 
presedimentation  basins  that  meet  the 
criteria  in  paiagraphs  (a)(1)  through  (4) 
of  this  sectioi  are  eligible  for  0.5  log 
Cryptosporid,  um  removal  credit. 
Systems  with  presedimentation  basins 
existing  wher  the  system  is  required  to 
conduct  monitoring  under  §  141.702(a) 
may  not  claim  this  credit  and.  during 
periods  when  the  basins  are  in  use, 
must  collect  s  unples  after  the  basins  for 
the  purpose  o "  determining  bin 
classification  under  §  141.709. 

(1)  The  presedimentation  basin  must 
be  in  continue  lus  operation  and  must 
treat  all  of  the  flow  reaching  the 
treatment  plaj  it. 

(2)  The  syst  "m  must  continuously  add 
a  coagulant  to  the  presedimentation 
basin. 

(3)  Presedimentation  basin  influent 
and  effluent  tiirbidity  must  be  measured 
at  least  once  pier  day  or  more  frequently 
as  determined  by  the  State. 

(4)  The  system  must  demonstrate  on 
a  monthly  basjs  at  least  0.5  log 
reduction  of  iilfluent  tvubidity  through 
the  presedimentation  process  in  at  least 
11  of  the  12  previous  consecutive 
months. 

(i)  The  monthly  demonstration  of 
turbidity  reduction  must  be  based  on 
the  mean  of  daily  turbidity  readings 
collected  undar  paragraph  (a)(3)  of  this 
section  and  calculated  as  follows: 
logio(monthly  piean  of  daily  influent 
tiu-bidity) — log  io(monthly  mean  of  daily 
effluent  turbid  ty). 

(ii)  If  the  pre  sedimentation  process 
has  not  been  in  operation  for  12  months, 
the  system  mu  tt  verify  on  a  monthly 
basis  at  least  0  5  log  reduction  of 
influent  ttirbid  ity  through  the 
presedimentat  on  process,  calculated  as 
specified  in  thjs  paragraph,  for  at  least 
ail  but  any  ond  of  the  months  of 
operation. 

(b)  Two-stage  lime  softening.  Systems 
that  operate  a  t^o-stage  lime  softening 
plant  are  eligible  for  an  additional  0.5 
log  Cryptosporidium  removal  credit  if 
there  is  a  secoqd  clarification  step 
between  the  primary  clarifier  and 
filter(s)  that  is  operated  continuously. 
Both  clarifiers  tnust  treat  all  of  the  plant 
flow  and  a  coaiulant,  which  may  be 
excess  lime  or  piagnesium  hydroxide, 
must  be  presenjt  in  both  clarifiers. 

(c)  Bank  filtr0tion.  New  bank  filtration 
that  serves  as  ptetreatment  to  a  filtration 


plant  is  eligible  for  either  a  0.5  or  a  1.0 
log  Cryptosporidium  removal  credit 
towards  the  requirements  of  this  subpart 
if  it  meets  the  design  criteria  specified 
in  paragraphs  (c)(1)  through  (c)(5)  of  this 
section  and  the  monitoring  and 
reporting  criteria  of  paragraph  (c)(6)  of 
this  section.  Wells  with  a  ground  water 
flow  path  of  at  least  25  feet  are  eligible 
for  0.5  log  removal  credit;  wells  with  a 
ground  water  flow  path  of  at  least  50 
feet  are  eUgible  for  1.0  log  removal 
credit.  The  ground  vyater  flow  path  must 
be  determined  as  specified  in  paragraph 
(c)(5)  of  this  section. 

(1)  Only  horizontal  and  vertical  wells 
are  eligible  for  bank  filtration  removal 
credit. 

(2)  Only  wells  in  granular  aquifers  are 
eligible  for  bank  filtration  removal 
credit.  Granular  aquifers  are  those 
comprised  of  sand,  clay,  silt,  rock 
fragments,  pebbles  or  larger  particles, 
and  minor  cement.  The  aquifes  material 
must  be  unconsolidated  as 
demonstrated  by  the  aquifer 
characterization  specified  in  paragraph 
(c)(3)  of  this  section,  unless  the  system 
meets  the  conditions  of  paragraph  (c)(4) 
of  this  section.  Wells  located  in 
consolidated  aquifers,  fractiued 
bedrock,  karst  limestone,  and  gravel 
aquifers  are  not  eligible  for  bank 
filtration  removal  credit. 

(3)  A  system  seeking  removal  credit 
for  bank  filtration  must  characterize  the 
aquifer  at  the  well  site  to  determine 
aquifer  properties.  The  aquifer 
characterization  must  include  the 
collection  of  relatively  undistiubed 
continuous  core  samples  from  the 
surface  to  a  depth  at  least  equal  to  the 
bottom  of  the  well  screen.  The 
recovered  core  length  must  be  at  least  90 
percent  of  the  total  projected  depth  to 
the  well  screen,  and  each  sampled 
interval  must  be  a  composite  of  no  more 
than  2  feet  in  length.  A  well  is  eligible 
for  removal  credit  if  at  least  90  percent 
of  the  composited  intervals  from  the 
aquifer  contain  at  least  10  percent  fine 
grained  material,  which  is  defined  as 
grains  less  than  1.0  mm  in  diameter. 

(4)  Wells  constructed  in  partially 
consolidated  granular  aquifers  are 
eligible  for  removal  credit  if  approved 
by  the  State  based  on  a  demonstraton  by 
the  system  that  the  aquifer  provides 
sufficient  natiiral  filtration.  The 
demonstration  must  include  a 
characterization  of  the  extent  of 
cementation  and  fractures  present  in  the 
aquifer. 

(5)  For  vertical  wells,  the  groimd 
water  flow  path  is  the  measured 
horizontal  distance  from  the  edge  of  the 
surface  water  body  to  the  well.  This 
horzontal  distance  to  the  surface  water 
must  be  determined  using  the  floodway 


boundary  or  100  year  flood  elevation 
boundary  as  delineated  on  Federal 
Emergency  Management  Agency 
(FEMA)  Flood  Insurance  Rate  maps.  If 
the  floodway  boundary  or  100  year 
flood  elevation  boundary  is  not 
delineated,  systems  must  determine  the 
floodway  or  100  year  flood  elevation 
boimdary  using  methods  substantially 
equilvalent  to  those  used  in  preparing 
FEMA  Flood  Insurance  Rate  maps.  For 
horizontal  wells,  the  ground  water  flow 
path  is  the  closest  measured  distance 
from  the  bed  of  the  river  under  normal 
flow  conditions  to  the  closest  horizontal 
well  lateral  intake. 

(6)  Turbidity  measiuements  must  be 
performed  on  representative  samples 
from  each  wellhead  at  least  every  four 
hours  that  the  bank  filtration  is  in 
operation.  Continuous  turbidity 
monitoring  at  each  wellhead  may  be 
used  if  the  system  validates  the 
continuous  measiuement  for  accuracy 
on  a  regular  basis  using  a  protocol 
approved  by  the  State.  !f  the  monthly 
average  of  daily  maximum  turbidity 
values  at  any  well  exceeds  1  NTU,  the 
system  must  report  this  finding  to  the 
State  within  30  days.  In  addition,  within 
30  days  of  the  exceedance,  the  system 
must  conduct  an  assessment  to 
determine  the  cause  of  the  high 
tiubidity  levels  and  submit  that 
assessment  to  the  State  for  a 
determination  of  whether  any 
previously  allowed  credit  is  still 
appropriate. 

(7)  Systems  with  bank  filtration  that 
serves  as  pretreatment  to  a  filtration 
plant  and  that  exists  when  the  system  is 
required  to  conduct  monitoring  under 
§  141.702(a)  may  not  claim  this  credit. 
During  periods  when  the  bank  filtration 
is  in  use,  systems  must  collect  samples 
after  the  bank  filtration  for  the  purpose 
of  determining  bin  classification  imder 
§141.709. 

§  1 41 .727    Treatment  performance  tooltx>x 
components. 

(a)  Combined  filter  performance. 
Systems  using  conventional  filtration 
treatment  or  direct  filtration  treatment 
may  claim  an  additional  0.5  log 
Cryptosporidium  removal  credit  for  any 
month  at  each  plant  that  demonstrates 
that  combined  filter  effluent  (CFE) 
turbidity  levels  are  less  than  or  equal  to 
0.15  NTU  in  at  least  95  percent  of  the 
measurements  taken  each  month,  based 
on  sample  measurements  collected 
under  §  §  141. 73, 141. 173(a)  and 
14-1.551.  Systems  may  not  claim  credit 
imder  this  paragraph  and  paragraph  (b)" 
in  the  same  month. 

(b)  Individual  filter  performance. 
Systems  using  conventional  filtration 
treatment  or  direct  filtration  treatment 
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may  claim  an  additional  1.0  log 
Cryptosporidium  removal  credit  for  any 
month  at  each  plant  that  meets  both  the 
individual  filter  effluent  (IFE)  ttu-bidity 
requirements  of  paragraphs  {b)(l)  and 
(2)  of  this  section,  based  on  monitoring 
conducted  under  §  §  141.174(a)  and 
141.560. 

(1)  IFE  turbidity  must  be  less  than  0.1 
NTU  in  at  least  95%  of  the  maximiun 
daily  values  recorded  at  each  filter  in 
each  month,  excluding  the  15  minute 
period  following  rettun  to  service  from 
a  filter  backwash. 

(2)  No  individual  filter  may  have  a 
measured  turbidity  greater  than  0.3  NTU 
in  two  consecutive  meastuements  taken 
15  minutes  apart. 

{c)(l)  Demonstration  of  performance. 
Systems  may  demonstrate  to  the  State, 
through  the  use  of  State-approved 
protocols,  that  a  plant,  or  unit  process 
of  a  plant,  achieves  a  mean 
Cryptosporidium  removal  efficiency 
greater  than  any  presumptive  credit 
specified  under  §  141.720  or  §  §  141.725 
through  141.728.  Systems  are  eligible 
for  an  increased  Cryptosporidium 
removal  credit  if  the  State  determines 
that  the  plant  or  process  can  reliably 
achieve  such.a  removal  efficiency  on  a 
continuing  basis  and  the  State  provides 
written  notification  of  its  determination 
to  the  system.  States  may  establish 
ongoing  monitoring  and/ or  performance 
requirements  the  State  determines  are 
necessary  to  demonstrate  the  greater 
credit  and  may  require  the  system  to 
report  operational  data  on  a  monthly 
basis  to  verify  that  conditions  under 
which  the  demonstration  of 
performance  was  awarded  are 
maintained  diuing  routine  operations.  If 
the  State  determines  that  a  plant,  or  unit 
process  of  a  plant,  achieves  an  average 
Cryptosporidium  removal  efficiency  less 
than  any  presiunptive  credit  specified 
under  §  141.720  or  §  §  141.725  through 
141.728,  the  State  may  assign  the  lower 
credit  to  the  plant  or  unit  process. 

(2)  Systems  may  not  claim 
presiunptive  credit  for  any  toolbox  box 
component  in  §§141.726,  141.727(a) 
and  (b),  or  141.728  if  that  component  is 
also  included  in  the  demonstration  of 
performance  credit. 

§  1 41 .728    Additional  filtration  toolbox 
components. 

(a)  Bag  and  cartridge  filters.  Systems 
are  eligible  for  a  1  log  Cryptosporidium 
removal  credit  for  bag  filters  and  a  2  log 
Cryptosporidium  removal  credit  for 
cartridge  filters  by  meeting  the  criteria 
in  paragraphs  (a)(1)  throu^  (a){10)  of 
this  section.  The  request  to  the  State  for 
this  credit  must  include  the  results  of 
challenge  testing  that  meets  the 


requirements  of  paragraphs  (a)(2^ 
through  (a)(9)  of  this  section. 

(1)  To  receive  a  1  log  Cryptosporidium 
removal  credit  for  a  bag  filter,  the  filter 
must  demonstrate  a  removal  efficiency 
of  2  log  or  greater  for  Cryptosporidium. 
To  receive  a  2  log  Cryptosporidium 
removal  credit  for  a  cartridge  filter,  the 
filter  must  demonstrate  a  removal 
efficiency  of  3  log  or  greater  for 
Cryptosporidium.  Removal  efficiency 
must  be  demonstrated  through 
challenge  testing  conducted  according 
to  the  criteria  in  paragraphs  (a)(2) 
through  (a)(9)  of  this  section.  The  State 
may  accept  data  from  challenge  testing 
conducted  prior  to  (Date  of  Publication 
of  Final  Rule  in  the  Federal  Register]  in 
lieu  of  additional  testing  if  the  prior 
testing  was  consistent  with  the  criteria 
specified  in  paragraphs  (a)(2)  through 
(a)(9)  of  this  section. 

(2)  Challenge  testing  must  be 
performed  on  full-scale  bag  or  cartridge 
filters  tibat  are  identical  in  material  and 
construction  to  the  filters  proposed  for 
use  in  full-scale  treatment  facilities  for 
removal  of  Cryptosporidium. 

(3)  Challenge  testing  must  be 
conducted  using  Cryptosporidium 
oocysts  or  a  surrogate  that  is  removed 
no  more  efficiently  than 
Cryptosporidium  oocysts.  The  organism 
or  surrogate  used  dining  challenge 
testing  is  referred  to  as  the  challenge 
particulate.  The  concentration  of  the 
challenge  particulate  must  be 
determined  using  a  method  capable  of 
discreetly  quantifying  the  specific 
organism  or  surrogate  used  in  the  test; 
gross  measurements  such  as  turbidity 
may  not  be  used. 

(4)  The  maximum  feed  water 
concentration  that  can  be  used  during  a 
challenge  test  must  be  based  on  the 
detection  limit  of  the  challenge 
particulate  in  the  filtrate  (i.e.,  filtrate 
detection  limit)  and  must  be  calcidated 
using  the  equation  in  either  paragraph 
(a)(4)(i)  or  (a)(4)(ii)  of  this  section  as 
applicable. 

(i)  For  cartridge  filters:  Maximum 
Feed  Concentration  =  3.16x10^  x 
(Filtrate  Detection  Limit). 

(ii)  For  bag  filters:  Maximum  Feed 
Concentration  =  3.16x103  x  (Filtrate 
Detection  Limit). 

(5)  Challenge  testing  must  be 
conducted  at  the  maximum  design  flow 
rate  for  the  filter  as  specified  by  the 
manufacturer. 

(6)  Each  filter  evaluated  must  be 
tested  for  a  duration  sufficient  to  reach 
100  percent  of  the  terminal  pressure 
drop,  which  establishes  the  maximum 
pressure  drop  under  which  the  filter 
may  be  used  to  comply  with  the 
requirements  of  this  subpart. 


(7)  Each  filter  evaluated  must  be 
challenged  with  the  challenge 
particulate  during  three  periods  over  the 
ffltration  cycle:  within  two  hours  of 
start-up  after  a  new  bag  or  cartridge 
filter  has  been  installed;  when  the 
pressure  drop  is  between  45  and  55 
percent  of  the  terminal  pressure  drop; 
and  at  the  end  of  the  run  after  the 
pressure  drop  has  reached  100  percent 
of  the  terminal  pressure  drop. 

(8)  Removal  efficiency  of  a  bag  or 
cartridge  filter  must  be  determined  &t>m 
the  results  of  the  challenge  test  and 
expressed  in  terms  of  log  removal  values 
using  the  following  equation: 

LRV  =  LOG,o(Cf)  -  LOG.o(Cp) 

where  LRV  =  log  removal  value 
demonstrated  during  challenge  testing; 
Cf  =  the  feed  concentration  used  during 
the  challenge  test;  and  Cp  =  the  filtrate 
concentration  observed  during  the 
challenge  test.  In  applying  this  equation, 
the  same  units  must  be  used  for  the  feed 
and  filtrate  concentrations.  If  the 
challenge  particulate  is  not  detected  in 
the  filtrate,  then  the  term  Cp  must  be  set 
equal  to  the  detection  limit.  An  LRV 
must  be  calculated  for  each  filter 
evaluated  during  the  testing. 

(9)  If  fewer  than  20  filters  are  tested, 
the  removal  efficiency  for  the  filtration 
device  must  be  set  equal  to  the  lowest 
of  the  representative  LRVs  among  the 
fflters  tested.  If  20  or  more  filters  are 
tested,  then  removal  efficiency  of  the 
filtration  device  must  be  set  equal  to  the 
10th  percentile  of  the  representative 
LRVs  among  the  various  filters  tested. 
The  percentile  is  defined  by  (i/(n+l)) 
where  i  is  the  rank  of  n  individual  data 
points  ordered  lowest  to  highest.  If 
necessary,  the  system  may  calculate  the 
10th  percentile  using  linear 
interpolation. 

(10)  If  a  previously  tested  bag  or   - 
cartidge  filter  is  modified  in  a  maimer 
that  could  change  the  removal  efficiency 
of  the  filter,  addition  challenge  testing 
to  demonstrate  the  removal  efficiency  of 
the  modified  filter  must  be  conducted 
and  submitted  to  the  State. 

(b)  Membrane  filtration.  (1)  Systems 
using  a  membrane  filtration  process, 
including  a  membrane  cartridge  filter 
that  meets  the  definition  of  membrane 
filtration  and  the  integrity  testing 
requirements  of  this  subpart,  are  eligible 
for  a  Cryptosporidium  removal  credit 
equal  to  the  lower  value  of  paragraph 
(b)(l)(i)  or  (b)(1)  (ii)  of  this  section: 

(i)  The  removal  efficiency 
demonstrated  during  challenge  testing 
conducted  under  the  conditions  in 
paragraph  (b)(2)  of  this  section. 

(ii)  The  maximum  removal  efficiency 
that  can  be  verified  through  direct 
integrity  testing  used  with  the 
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membrane  filtration  process  under  the 
conditions  in  paragraph  (b)(3)  of  this 
section. 

(2)  Challenge  Testing.  The  membrane 
used  by  the  system  must  imdergo 
challenge  testing  to  evaluate  removal 
efficiency,  and  the  system  must  submit 
the  results  of  challenge  testing  to  the 
State.  Challeqge  testing  must  be 
conducted  according  to  the  criteria  in 
paragraphs  (b)(2)(i)  through  (b}(2)(vii}  of 
this  section.  The  State  may  accept  data 
from  challenge  testing  conducted  prior 
to  (Date  of  Publication  of  Final  Rule  in 
the  Federal  Register]  in  lieu  of 
additional  testing  if  the  prior  testing  was 
consistent  with  the  criteria  in 
paragraphs  (b)(2)(i)  through  (b)(2)  (vii) 
of  this  section. 

(i)  Challenge  testing  must  be 
conducted  on  either  a  full-scale 
membrane  module,  identical  in  material 
and  construction  to  the  membrane 
modules  used  in  the  system's  treatment 
facility,  or  a  soialler-scale  membrane 
module,  identical  in  material  and 
similar  in  construction  to  the  full-scale 
module. 

(ii)  ChallengiB  testing  must  be 
conducted  usifig  Cryptosporidium 
oocysts  or  a  sivrogate  that  is  removed 
no  more  effici4ntly  than 
Cryptosporidium  oocysts.  The  organism 
or  surrogate  uaed  during  challenge 
testing  is  referted  to  as  the  challenge 
particulate.  Thje  concentration  of  the 
challenge  particulate  must  be 
determined  using  a  method  capable  of 
discretely  quantifying  the  specific 
challenge  particulate  used  in  the  test; 
gross  measurements  such  as  turbidity 
may  not  be  usqd. 

(iii)  The  ma^dmum  feed  water 
concentration  that  can  be  used  during  a 
challenge  test  ie  based  on  the  detection 
limit  of  the  challenge  particulate  in  the 
filtrate  and  mu$t  be  determined 
according  to  th^  following  equation: 

Maximimi  Fee^  Concentration  = 

3.16x106  x| (Filtrate  Detection  Limit) 
«  (iv)  Challeng^  testing  must  be 
conducted  lui^r  representative 
hydraulic  conditions  at  the  maximum 
design  flux  anq  maximum  design 
process  recovery  specified  by  the 
manufacture  fot-  the  membrane  module. 
Flux  is  defined  as  the  rate  of  flow  per 
unit  of  membraoie  area.  Recovery  is 
defined  as  the  aatio  of  filtrate  volume 
produced  by  a  Inembrane  to  feed  water 
volume  applied  to  a  membrane  over  the 
course  of  an  uninterrupted  operating 
cycle.  An  operating  cycle  is  bounded  by 
two  consecutive  backwash  or  cleaning 
events.  For  the  purpose  of  challenge 
testing  in  this  &  sction,  recovery  does  not 
consider  losses  {that  occur  due  to  the  use 


of  filtrate  in  backwashing  or  cleaning 
operations. 

(v)  Removal  efficiency  of  a  membrane 
module  during  challenge  testing  must 
be  determined  as  a  log  removal  using 
the  following  equation: 
LRV  =  LOG,o(Cf)  -  LOG,o(Cp) 
where  LRV  =  log  removal  value 
demonstrated  during  challenge  testing; 
Cf  =  the  feed  concentration  used  during 
the  challenge  test;  and  Cp  =  the  filtrate 
concentration  observed  during  the 
challenge  test.  Equivalent  units  must  be 
used  for  the  feed  and  filtrate 
concentrations.  If  the  challenge 
particulate  is  not  detected  in  the  filtrate, 
the  term  Cp  is  set  equal  to  the  detection 
limit.  An  LRV  must  be  calculated  for 
each  membrane  module  evaluated 
during  the  test. 

(vi)  The  removal  efficiency  of  a 
membrane  filtration  process 
demonstrated  during  challenge  testing 
must  be  expressed  as  a  log  removal 
value  (LRVc-T«.).  If  fewer  than  20 
modules  are  tested,  then  LRVc-tcm  is 
equal  to  the  lowest  of  the  representative 
LRVs  among  the  applicable  modules 
tested.  If  20  or  more  modules  are  tested, 
then  LRVc-T«i  is  equal  to  the  10th 
percentile  of  the  representative  LRVs 
among  the  applicable  modules  tested. 
The  percentile  is  defined  by  (i/(n+l)) 
vi^ere  i  is  the  rank  of  n  individual  data 
points  ordered  lowest  to  highest.  If 
necessary,  the  10th  percentile  may  be 
calculated  using  linear  interpolation. 

(vii)  The  challenge  test  must  establish 
a  quality  control  release  value  (QCRV) 
for  a  non-destructive  performance  test 
that  demonstrates  the  Cryptosporidium 
removal  capability  of  the  membrane 
filtration  process.  This  performance  test 
must  be  applied  to  each  production 
membrane  module  used  by  the  system 
that  did  not  undergo  a  challenge  test  in 
order  to  verify  Cryptosporidium  removal 
capability.  Production  modules  that  do 
not  meet  the  established  QCRV  are  not 
eligible  for  the  removal  credit 
demonstrated  during  the  challenge  test, 
(viii)  If  a  previously  tested  membrane 
is  modified  in  a  manner  that  could 
change  the  removal  efficiency  of  the 
membrane  or  the  applicability  of  the 
non-destructive  performance  test  and 
associated  QCRV,  addition  challenge 
testing  to  demonstrate  the  removal 
efficiency  of,  and  determine  a  new 
QCRV  for,  the  modified  membrane  must 
be  conducted  and  submitted  to  the 
State. 

(3)  Direct  integrity  testing.  Systems 
must  conduct  direct  integrity  testing  in 
a  manner  that  demonstrates  a  removal 
efficiency  equal  to  or  greater  than  the 
removal  credit  awarded  to  the 
membrane  filtration  process  and  meets 


the  requirements  described  in 
paragraphs  (b)(3)(i)  through  (b)(3)(vi)  of 
this  section. 

(i)  The  direct  integrity  test  must  be 
independently  applied  to  each 
membrane  unit  in  service.  A  membrane 
unit  is  a  group  of  membrane  modules 
that  share  common  valving  that  allows 
the  unit  to  be  isolated  bom.  the  rest  of 
the  system  for  the  purpose  of  integrity 
testing  or  maintenance. 

(ii)  The  direct  int^rity  method  must 
have  a  resolution  of  3  jun  or  less,  where 
resolution  is  defined  as  the  smallest  leak 
size  that  contributes  to  a  response  from 
the  direct  integrity  test. 

(iii)  The  system  must  demonstrate 
that  the  direct  integrity  test  can  verify 
the  log  removal  credit  awarded  to  the 
membrane  filtration  process  by  the  State 
using  the  approach  in  either  paragraph 
(b)(2)(iii)(A)  or  (b)(2)(iii)(B)  of  this 
section  as  applicable  based  on  the  type 
of  direct  integrity  test. 

(A)  For  direct  integrity  tests  that  use 
an  applied  pressiu-e  or  vacuum,  the 
maximum  log  removal  value  that  can  be 
verified  by  the  test  must  be  calculated 
according  to  the  following  equation: 
LRVdit  =  LOG,o(Qp  /(VCF  x  Qb,e«:h)) 

where  LRVorr  =  maximum  log  removal 
value  that  can  be  verified  by  a  direct 
integrity  test;  Qp  =  total  design  filtrate 
flow  from  the  membrane  unit;  Qbreach  = 
flow  of  water  from  an  integrity  breach 
associated  with  the  smallest  integrity 
test  response  that  can  be  reliably 
measured,  and  VCF  =  volimietric 
concentration  factor.  The  volumetric 
concentration  factor  is  the  ratio  of  the 
suspended  solids  concentration  on  the 
high  pressure  side  of  the  membrane 
relative  to  that  in  the  feed  water. 

(B)  For  direct  integrity  tests  that  use 
a  particulate  or  molecular  marker,  the 
maximum  log  removal  value  that  can  be 
verified  by  the  test  must  be  calculated 
according  to  the  following  equation: 

LRVdit  =  LOG,o(Cf)  -  LOG,o(Cp) 

where  LRVorr  =  maximum  log  removal 
value  that  can  be  verified  by  a  direct 
integrity  test;  Cf  =  the  typical  feed 
concentration  of  the  marker  used  in  the 
test;  and  Cp  =  the  filtrate  concentration 
of  the  marker  from  an  integral 
membrane  unit. 

(iv)  Systems  must  establish  a  control 
limit  for  the  direct  integrity  test  that  is 
indicative  of  an  integral  membrane  unit 
capable  of  meeting  the  removal  credit 
awarded  by  the  State. 

(v)  If  the  result  of  a  direct  integrity 
test  is  outside  the  control  limit 
established  under  paragraphs  (b)(3)(i)  , 
through  (b)(3)(iv)  of  this  section,  the 
membrane  unit  must  be  removed  from 
service.  A  direct  integrity  test  must  be 
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conducted  to  verify  any  repairs,  and  the      for  a  period  greater  than  15  minutes  (i.e.,  treated  by  both  processes  and  no 

membrane  unit  may  be  returned  to              two  consecutive  15-minute  readings  disinfectant  residual  is  present  in  the 

service  only  if  the  direct  integrity  test  is      above  0.15  NTU),  direct  integrity  testing  influent  water  to  the  slow  sand  filtration 

within  the  established  control  limit.            must  be  performed  on  the  associated  process. 

(vi)  Direct  intesity  testing  must  be          membrane  units  as  specified  in  kiai -rrta    t^^,.*^.^^^  *~ok»« 

conducted  on  each  membrane  unit  at  a       paragraphs  (b)(3)(i)  through  (b)(3)(v)  of  ^p^Lts 

frequency  of  not  less  than  once  each  day     this  section.  ,  ,^  ,     ,    .        /■/-t'      i        f.,\r-^- 

that  the  membrane  unit  is  in  operation.          (v)  If  indirect  integrity  monitoring  (a)  Calculation  of  CT  values.  (1 )  CT  is 

(4)  Indirect  integrity  monitoring.               includes  a  State-approved  alternative  the  product  of  the  disinfectant  contact 

Systems  must  conduct  continuous               parameter  and  if  the  alternative  time  (T,  in  minutes)  and  dismfectant 

indirect  integrity  monitoring  on  each          parameter  exceeds  a  State-approved  concentration  (C,  in  miUigramsper 

membrane  unit  according  to  the  criteria      control  limit  for  a  period  greater  than  1 5  liter).  Systems  must  calculate  CT  at  least 

in  paragraphs  (b)(4)(i)  through  (b)(4)(v)        minutes,  direct  integrity  testing  must  be  once  each  day.  with  both  C  and  T 

of  5iis  section.  A  system  that                       performed  on  the  associated  membrane  measured  dunng  peak  hourly  flow  as 

implements  continuous  direct  integrity       units  as  specified  in  paragraphs  (b)(3)(i)  specified  m  §§  141.74(a)  and  141.74(b). 

testing  of  membrane  units  in  accordance    through  (b)(3)(v)  of  this  section.  (2)  Systems  with  several  disinfection 

with  the  criteria  in  paragraphs  (b)(3)(i)            (c)  Second  stage  filtration.  Systems  segments  (a  segment  is  defined  as  a 

through  (b)(3)(v)  of  this  section  is  not          are  eligible  for  an  additional  0.5  log  treatment  umt  process  with  a 

subject  to  the  i  cquirements  for                     Cryptosporidium  removal  credit  if  they  measurable  disinfectant  residual  level 

continuous  indirect  integrity                        have  a  separate  second  stage  filtration  and  a  liquid  volume)  in  sequence  along 

monitoring.                                                   process  consisting  of  rapid  sand,  dual  the  treatment  train,  may  calculate  the 

(i)  Unless  the  State  approves  an               media,  GAC,  or  other  fine  grain  media  CT  for  each  disinfection  segment  and 

alternative  parameter,  continuous                in  a  separate  stage  following  rapid  sand  use  the  sum  of  the  Cryptosporidium  log 

indirect  integrity  monitoring  must               or  dual  media  filtration.  To  be  eligible  inactivation  values  achieved  through 

include  continuous  filtrate  turbidity            for  this  credit,  the  first  stage  of  filtration  the  plant, 

monitoring.                                                   must  be  preceded  by  a  coagulation  step  (b)-€T  voVues  for  chlorine  dioxide.  (1) 

(ii)  Continuous  monitoring  must  be         and  both  filtration  stages  must  treat  Systems  using  chlorine  dioxide  must 

conducted  at  a  frequency  of  no  less  than     100%  of  the  flow.  A  cap,  such  as  GAC,  calculate  CT  in  accordance  with 

once  every  15  minutes.                                  on  a  single  stage  of  filtration  is  not  §  141.729(a). 

(iii)  Continuous  monitoring  must  be         eligible  for  this  credit.  (2)  Unless  the  State  approves 

separately  conducted  on  each                          (d)  Slow  sand  filtration.  Systems  may  alternative  CT  values  for  a  system  under 

membrane  unit.                                             claim  a  2.5  log  Cryptosporidium  paragraph  (b)(3)  of  this  section,  systems 

(iv)  If  indirect  integrity  monitoring           removal  credit  for  a  slow  sand  filtration  must  use  the  following  table  to 

includes  turbidity  and  if  the  filtrate             process  that  follows  another  separate  determine  Cryptosporidium  log 

turbidity  readings  are  above  0.15  NTU         filtration  process  if  all  the  flow  is  inactivation  credit: 

CT  Values  for  Cryptosporidium  Inactivation  by  Chlorine  Dioxide 

Water  Temperature,  °  C  ^ 

Log  credit "^  ~               ~~ 

<=0.5               1                   2                   3                   5                   7  10                 15                 20                 25 

0  5              319              305              279              256              214              ISO  138                89                58                38 

10                                               637               610               558               511               429               360  277               179               116                 75 

15                                .               956               915               838               767               643               539  415               268               174               113 

2  0              1275             1220             1117             1023               858               719  553               357               232               150 

2  5                                             1594             1525             1396             1278             1072               899  691               447               289               188 

3.0 1912  1830  1675  1534  1286  1079 830 536 347 ^ 

^  CT  values  between  the  indicated  temperatures  may  be  determined  by  interpolation. 


(3)  Systems  may  conduct  a  site- 
specific  inactivation  study  to  determine 
the  CT  values  necessary  to  meet  a 
specified  Cryptosporidium  log 
inactivation  level,  using  a  State- 
approved  protocol.  The  alternative  CT 


values  determined  from  the  site-specific 
study  and  the  method  of  calculation 
must  be  approved  by  the  State. 

(c)  CT  values  for  ozone.  (1)  Systems 
using  ozone  must  calculate  CT  in 
accordance  with  §  141.729(a). 


(2)  Unless  the  State  approves 
alternative  CT  values  for  a  system  under 
paragraph  (c)(3)  of  this  se^on,  systems 
must  use  the  following  table  to 
determine  Cryptosporidium  log 
inactivation  credit: 


CT  Values  for  Cryptosporidium  Inactivation  by  Ozone 


Log  credit 

Water  Temperature,  °C1  ^ 

<=0.5 

1 

2 

3 

5 

7 

10 

15 

20 

25 

0.5  

12 
24 
36 
48 
60 

12 
23 
35 
46 
58 

10 
21 
31 
42 
52 

9.5 
19 
29 
38 
48 

7.9 
16 
24 
32 
40 

6.5 
13 
20 
26 
33 

4.9 
9.9 

15 

20 

25 

3.1 
6.2 
9.3 

12 

16 

2.0 
3.9 
5.9 
7.8 
9.8 

1.2 

1.0 

2.5 

1.5  

3.7 

2.0 

4.9 

2.5 

6.2 
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Log  credit 


3.0 


'  CT  values  I  letween  me  indicated  temperatures  may  be  determined  by  interpolation 


may  conduct  a  site- 
inac<ivation  study  to  determine 
necessary  to  meet  a 
Cryptosporidium  log 

1  svel,  using  a  State- 
pro  tocol.  The  alternative  CT 
deteriiined  from  the  site-specific 
method  of  calculation 
apprfcved  by  the  State. 
Ultmvu  let  light.  (1)  Systems  may 
f  Dr  ultraviolet  (UV) 
inactivation  of 


(3)  Systemi  i 
specific 
the  CT  value; 
specified 
inactivation 
approved 
values 

study  and  the 
must  be 

(d) 
claim  credit 
processes  for 


0.5 
10 
1.5 
2.0 
2.5 
3.0 
3.5 
4.0 


(3)  Reactor 
system  to 
a  UV  reactor, 
the  validation 
(d)(3)(i)  and  ( 
unless  the 
approach.  Th« 
demonstrate  t 
under  which 
UV  dose  requ 
this  section. 


(i)  Validatio  i 
must  determii  e 
conditions  tha  t 
system  and  u 
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mmimum 
must  include 
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must  account 
absorbance  of 
and  aging; 
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arising  from 
through  the 
or  other  critic^ 
and  inlet  and 
configurations 
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CT  Values  for  Cryptosporidium  Inactivation  by  Ozone— Continued 


Water  Temperature,  "CI 


<=0.5 


72 


69 


63 


57 


47 


39 


10 


30 


15 


19 


20 


12 


25 


7.4 


Cryptosporidium,  Giardia  lamblia,  and 
viruses.  The  allowable  inactivation 
credit  for  each  pathogen  must  be  based 
on  the  UV  dose  delivered  by  the 
system's  UV  reactors  in  relation  to  the 
UV  dose  table  in  paragraph  (d)(2)  of  this 
section. 

(2)  UV  dose  table.  The  log  credits 
given  in  this  UV  dose  table  are  for  UV 
light  at  a  wavelength  of  254  rmi  as 
produced  by  a  low  pressure  mercury 
vapor  lamp.  Systems  may  apply  this 


table  to  UV  reactors  with  other  lamp 
t)^es  through  reactor  validation  testing 
(i.e.,  performance  demonstration)  as 
described  in  paragraph  (d)(3)  of  this 
section.  The  UV  dose  values  in  this 
table  are  applicable  only  to  post-filter 
application  of  UV  in  systems  that  filter 
under  subpart  H  of  this  part  and  to 
unfiltered  systems  meeting  the  filtration 
avoidance  criteria  in  subparts  H,  P,  and 
T  of  this  part: 


UV  DbSE  Table  for  Cryptosporidium,  Giardia  Lamblia,  and  Virus  Inactivation  Credit 


Log  credit 


Cryptosporidium 

UV  Dose  (mj/ 

cm  2) 


1.6 
2.5 
3.9 
5.8 
8.5 

12 

NA 

NA 


Giardia  lamblia 

UV  dose  (mJ/ 

cm  2) 


1.5 
2.1 
3.0 
5.2 
7.7 

11 

NA 

NA 


Virus  UV  dose 
(mJ/cm2) 


39 

58 

79 

100 

121 
143 
163 
186 
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(ii)  Validation  testing  must  include 
the  following:  full  scale  testing  of  a 
reactor  that  conforms  uniformly  to  the 
UV  reactors  used  by  the  system;  and 
inactivation  of  a  test  microorganism 
whose  dose  response  characteristics 
have  been  quantified  with  a  low 
pressure  mercury  vapor  lamp. 

(4)  Reactor  monitoring.  Systems  must 
monitor  their  UV  reactors  to 
demonstrate  that  they  are  operating 
within  the  range  of  conditions  that  were 
validated  by  the  testing  described  in 
paragraphs'(d){3)(i)  and  (d)(3)(ii)  of  this 
section  to  achieve  the  required  UV  dose 
in  paragraph  (d)(2)  of  this  section. 
Systems  must  monitor  for  UV  intensity 
as  measiued  by  a  UV  sensor,  flow  rate, 
and  lamp  outage  and  for  any  other 
parameters  required  by  the  State. 
Systems  must  verify  the  calibration  of 
UV  sensors  and  must  recalibrate  sensors 
in  accordance  with  a  protocol  approved 
by  the  State. 

Reporting  and  Recordkeeping 
Requirements 

§141.730    Reporting  requirements. 

(a)  Systems  must  follow  the 
requirements  for  reporting  sampling 
schedules  under  §  141.703  and  for 


reporting.source  water  monitoring 
results  under  §  141.707  unless  they 
notify  the  State  that  they  will  not 
conduct  source  water  monitoring  due  to 
meeting  the  criteria  of  §  141.701(f)  or  (g). 

(b)  Systems  using  imcovered  finished 
water  storage  facilities  must  notify  the 
State  of  the  use  of  each  facility  no  later 
than  (Date  24  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal 
Register]. 

(c)  Filtered  systems  and  unfiltered 
systems  that  are  required  to  install 
filtration  must  report  their 
Cryptosporidium  bin  classification,  as 
determined  imder  using  the  procedures 
in  §  1 4 1 .  709,  to  the  State  by  the 
applicable  dates  in  paragraph  (c)(1)  or 
(2)  of  this  section. 

(1)  Systems  that  serve  at  least  10,000 
people  must  report  their  initial  bin 
classification  no  later  than  [Date  36 
Months  After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Register]  and 
must  report  their  bin  classification 
determined  using  results  from  the 
second  round  of  source  water 
monitoring  no  later  than  [Date  138 
Months  After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Register]. 
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(2)  Systems  that  serve  fewer  than 
10,000  people  must  report  their  initial 
bin  classification  no  later  than  [Date  66 
Months  After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Register]  and 
must  report  their  bin  classification 
determined  using  results  from  the 
second  round  of  source  water 
monitoring  no  later  than  [Date  174 
Months  After  Date  of  Publication  of  ^ 
Final  Rule  in  the  Federal  Register]. 

(d)  Unfiltered  systems  that  meet  all 
filtration  avoidance  criteria  of  §  141.71 
must  report  their  mean  Cryptosporidium 
concentration,  as  determined  under 
§  141.721.  to  the  State  by  the  applicable 
dates  in  paragraph  (d)(1)  or  (2)  of  this 
section. 


(1)  Systems  that  serve  at  least  10.000 
people  must  report  their  initial  mean 
Cryptosporidium  concentration  no  later 
than  [Date  36  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal 
Register]  and  must  report  their  mean 
Cryptosporidium  concentration 
determined  using  results  from  the 
second  round  of  source  water 
monitoring  no  later  than  [Date  1 38 
Months  After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Register]. 

(2)  Systems  that  serve  fewer  than 
10.000  people  must  report  their  initial 
mean  Cryptosporidium  concentration  no 
later  than  [Date  66  Months  After  Date  of 
Publication  of  Final  Rule  in  the  Federal 
Register]  and  must  report  their  mean 


Cryptosporidium  concentration 
determined  using  results  from  the 
second  round  of  source  water 
monitoring  no  later  than  [Date  1 74 
Months  After  Date  of  Publication  of     ' 
Final  Rule  in  the  Federal  Register]. 

(e)  Systems  must  report  to  the  State  in 
accordance  with  the  following  table  in 
this  paragraph  for  any  toolbox  options 
used  to  comply  with  the 
Cryptosporidium  treatment  technique 
requirements  under  §  141.720  or 
§141.721.  The  State  may  place 
additional  reporting  requirements  it 
determines  to  be  necessary  to  verify 
operation  in  accordance  with  required 
criteria  for  all  toolbox  options: 


Microbial  Toolbox  Reporting  Requirements 


Toolt>ox  option 


(1)    Watershed    control    program 
(WCP). 


(2)  Bank  filtration 


(3)  Presedimentation 


(4)  Two-sage  lime  softening 


Systems  must  submit  the  fol- 
lowing information 


(i)  Notify  State  of  intention  to  de- 
velop WCP. 


(ii)   Submit   initial   WCP   plan   to 
State. 


(ill)  Annual  report  and  State-ap- 
proved watershed  survey  report. 


(iv)  Request  for  re-approval  and 
report  on  the  previous  approval 
period. 

(i)  Initial  demonstration  of  the  fol- 
lowing: unconsolidated,  pre- 
dominantly sar)dy  aquifer  and 
setback  distance  of  at  least  25 
ft.  (0.5  log  credit)  or  50  ft.  (1.0 
tog  credit). 

(it)  If  monthly  average  of  daily 
max  turt>idity  is  greater  than  1 
NTU  tf>en  system  must  report 
result  and  submit  an  assess- 
ment of  the  cause. 

Monthly  verification  of  the  fol- 
lowing; Continuous  basin  oper- 
atkjn;  treatment  of  100%  of  the 
flow;  continuous  addition  of  a 
coagulant;  and  at  least  0.5  tog 
removal  of  influent  turbidity 
based  on  \he  monthly  mean  of 
daily  turbidity  readings  for  11  of 
the  12  prevk>us  months. 

Monthly  verifrcation  of  the  fol- 
towing:  Continuous  operation  of 
a  second  clarification  step  be- 
tween the  primary  clarifier  and 
filter  continuous  p.'esence  of  a 
coagulant  in  both  primary  and 
secondary  clarifiers;  and  both 
clarifiers  treated  100%  of  the 
plant  flow. 


On  the  following  schedule'  — sys- 
tems serving  >  10,000  people 


No  later  than  [Date  48  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 

Ho  later  than  [Date  60  Months 
After  Date  of  Publicatwn  of 
Final  Rule  in  ttie  Federal  Reg- 
ister] 

By  a  date  determined  by  ttie 
State,  every  12  rrKxiths,  begin- 
ning on  [Date  84  Months  After 
Date  of  Publkation  of  Final 
Rule  in  the  Federal  Register). 

Six  months  prior  to  ttie  end  of  the 
current  approval  period  or  by  a 
date  prevKJusly  determined  by 
the  State. 

Initial  demonstratron  no  later  than 
[Date  72  Months  after  Date  of 
Publrcation  of  Final  Rule  in  the 
Federal  Register]. 


Report  within  30  days  foltowing 
the  month  In  whrch  the  moni- 
toring was  conducted,  begin- 
ning on  [Date  72  Months  After 
Date  of  Publicatkjn  of  Final 
Rule  in  the  Federal  Register]. 

Monthly  reporting  within  10  days 
following  the  month  in  whk:h 
the  monitoring  was  conducted, 
beginning  on  [Date  72  Months 
After  Date  of  Publkatwn  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 


Monthly  reporting  within  10  days 
following  the  month  in  whrch 
the  monitoring  was  conducted, 
beginning  on  [Date  72  Months 
After  Date  of  Publcafion  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 


On  the  following  schedule' — sys- 
tems serving  <  10,000  people 


No  later  than  [Date  78  Months 
After  Date  of  Put)lk:atk)n  of 
Final  Rule  in  the  Federal  Reg- 
ister] 

No  later  than  [Date  90  Montfis 
After  Date  of  Publk:ation  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 

By  a  date  determined  by  the 
State,  every  12  months,  begin- 
ning on  [Date  114  Months  After 
Date  of  Publication  of  Final 
Rule  in  the  Federal  Register]. 

Six  months  prior  to  the  end  of  the 
current  approval  period  or  by  a 
date  previously  determined  by 
the  State 

Initial  demonstratkxi  no  later  than 
[Date  102  Months  after  Date  of 
Publcation  of  Final  Rule  in  ttie 
Federal  Register]. 


Report  within  30  days  foltowing 
the  month  in  whk:h  the  moni- 
toring was  conducted,  begin- 
ning on  [Date  102  Months  After 
Date  of  Put)lk;atk5n  of  Final 
Rule  in  the  Federal  Register). 

Monthly  reporting  within  10  days 
following  the  month  in  virfiich 
the  monitoring  was  conducted, 
beginning  on  [Date  102  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 


Monthly  reporting  within  10  days 
following  the  month  in  v^fhich 
the  monitoring  was  conducted, 
beginning  on  [Date  102  Monttis 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
istM-]. 
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Tool  X)x  option 


(5)  Combined  I  ilter  perfonnance 


(6)  Individual  fi  ter  performance 


(7)  Membrane  I  Itration 


(8)  Bag  filters  a  id  cartridge  filters 


(9)  Second  stag !  filtration 


(10)  Slow  and  Til  ration 


(11)  Chlorine  die  (ide 


Microbial  Toolbox  Reporting  Requirements— Continued 


Systems  must  submit  the  fol- 
lowing information 


On  the  following  schedule^  — sys- 
tems sen/ing  >  10,000  people 


Monthly  verification  of  combined 
filter  effluent  (CFE)  turbidity  lev- 
els less  than  or  equal  to  0.15 
NTU  in  at  least  95  percent  of 
the  4  hour  CFE  measurements 
taken  each  month. 

Monthly  verification  of  the  fol- 
lowing; Individual  filter  effluent 
(IFE)  turbidity  levels  less  than 
or  equal  to  0.1  NTU  in  at  least 
95  percent  of  all  daily  maximum 
IFE  measurements  taken  each 
month  (excluding  15  min  period 
following  start-up  after  back- 
wash); and  no  individual  filter 
greater  than  0.3  NTU  in  two 
consecutive  readings  15  min- 
utes apart. 

(i)  Results  of  verification  testing 
demonstrating  the  foltowing: 
Removal  efficiency  established 
through  challenge  testing  that 
meets  criteria  in  this  subpart; 
and  integrity  testing  and  associ- 
ated baseline. 

(ii)  Monthly  report  summarizing  all 
direct  integrity  tests  above  the 
control  limit  and,  if  applicat)le, 
any  indirect  integrity  monitoring 
results  triggenng  direct  integrity 
testing  and  the  corrective  action 
ttiat  was  takeri. 

(i)  Demonstration  that  the  fol- 
lowing criteria  are  met:  process 
meets  tfie  definition  of  bag  or 
cartndge  filtration;  removal  effi- 
cierKy  established  through 
challenge  testing  that  meets  cri- 
teria in  this  sut)part;  and  dial- 
lenge  test  shows  at  least  2  log 
removal  for  bag  filters  and  3  log 
removal  for  cartridge  filters. 

(ii)  Monthly  verification  that  100% 
of  flow  was  filtered. 


j  Monthly  reporting  within  10  days 
following  the  month  in  which 
the  monitoring  was  conducted, 
beginning  on  [Date  72  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister] 
Monthly  reporting  within  10  days 
following  the  month  in  which 
the  monitoring  was  conducted, 
tteginning  on  [Date  72  Months 
After  Date  of  Publication  of 
Final  Rule  in  ttie  Federal  Reg- 
ister]. 


On  the  folk}wing  schedule' — sys- 
tems serving  <  10,000  people 


Monthly  reporting  within  10  days 
following  the  month  in  whrch 
the  monitoring  was  conducted, 
beginning  on  [Date  102  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 

Monthly  reporting  within  10  days 
following  the  month  in  which 
the  monitoring  was  conducted, 
beginning  on  [Date  102  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 


Monthly  verification  that  100%  of 
flow  was  filtered  through  tx)th 
stages. 


Monthly  verification  that  100%  of 
flow  was  filtered. 


Summary  of  CT  values  for  each 
day  based  on  Table  in 
§  141.729(b). 


No  later  than  [Date  72  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 


Within  10  days  following  the 
month  in  which  monitoring  was 
conducted,  beginning  [Date  72 
Months  After  Date  of  Publica- 
tion of  Final  Rule  in  the  Federal 
Register]. 

No  later  than  [Date  72  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 


Within  10  days  following  the 
month  in  which  monitoring  was 
conducted,  beginning  [Date  72 
Months  After  Date  of  Publica- 
tion of  Final  Rule  in  the  Federal 
Register]. 

Within  10  days  following  the 
month  in  which  monitoring  was 
conducted,  beginning  [Date  72 
Months  After  Date  of  Publica- 
tion of  Final  Rule  in  the  Federal 
Register]. 

Within  10  days  following  the 
month  in  which  monitoring  was 
conducted,  beginning  [Date  72 
Months  After  Date  of  Publica- 
tion of  Final  Rule  in  the  Federal 
Register]. 

Within  10  days  following  the 
month  in  wfiich  monitoring  was 
conducted,  beginning  [Date  72 
Months  After  Date  of  Publica- 
tion of  Final  Rule  in  the  Federal 
Register]. 


No  later  than  [Date  102  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 


Within  10  days  following  the 
month  in  which  monitoring  was 
conducted,  beginning  [Date  102 
Months  After  Date  of  Publica- 
tion of  Final  Rule  in  the  Federal 
Register]. 

No  later  than  [Date  102  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 


Within  10  days  following  the 
month  in  whrch  monitoring  was 
conducted,  beginning  [Date  102 
Months  After  Date  of  Publica- 
tion  of  Final  Rule  in  the  Federal 
Register]. 

Within  10  days  foltowing  the 
month  in  which  monitoring  was 
conducted,  t>eginning  [Date  102 
Months  After  Date  of  PublKa- 
tion  of  Final  Rule  in  the  Federal 
Register]. 

Within  10  days  following  the 
month  in  which  monitoring  was 
conducted,  beginning  [Date  102 
Months  After  Date  of  Publica- 
tion of  Final  Rule  in  the  Federal 
Register]. 

Within  10  days  following  the 
month  in  wfiich  monitoring  was 
conducted,  beginning  [Date  102 
Months  After  Date  of  Publica- 
tion of  Final  Rule  in  the  Federal 
Register]. 
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MICROBIAL  TOOLBOX  REPORTING  REQUIREMENTS— Continued 


Toolbox  option 


(12)  Ozone 


(13)  UV 


(14)  Demonstration  of  performance 


Systems  must  submit  the  fol- 
towing informatton 


Summary  of  CT  values  for  each 
day  based  on  Table  in 
§  141.729(c). 


(i)  Validation  test  results  dem- 
onstrating operating  condittons 
that  achieve  required  UV  dose. 

(ii)  Monthly  report  summarizing 
ft\e  percentage  of  water  enter- 
ing tfie  distribution  system  ttiat 
was  not  treated  by  UV  reactors 
operating  within  validated  con- 
dittons for  the  required  dose  as 
specified  in  §  141.729(d). 

(i)  Results  from  testing  following  a 
State  approved  protocol. 


(ii)  As  required  by  tfie  State, 
monthly  verification  of  operation 
within  conditions  of  State  ap- 
proval for  demonstratton  of  per- 
formance credit. 


On  the  following  schedule'  — sys- 
tems serving  >  10,000  people 


On  the  foltowing  scfiedule'— sys- 
tems serving  <  10,000  people 


Within  10  days  followirig  the 
month  in  which  monitoring  was 
conducted,  beginning  [Date  72 
f^Aonths  After  Date  of  Publica- 
tion of  Final  Rule  in  ttie  Federal 
Register]. 

No  later  than  [Date  72  Months 
After  Date  of  Publtoatton  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 

Within  10  days  following  ttie 
month  in  whtoh  monitoring  was 
conducted,  beginning  [Date  72 
Months  After  Date  of  Putjltoa- 
tion  of  Final  Rule  in  the  Federal 
Register]. 

No  later  than  [Date  72  Monttis 
After  Date  of  Publicatton  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 

Within  10  days  following  the 
month  in  whtoh  monitoring  was 
conducted,  beginning  [Date  72 
Months  After  Date  of  Publtoa- 
tion  of  Final  Rule  in  the  Federal 
Register]. 


Within  10  days  foltowing  ttie 
month  in  which  monitoring  was 
conducted,  beginning  [Date  102 
Months  After  Date  of  Publica- 
tton of  Final  Rule  in  the  Federal 
Register]. 

No  later  than  [Date  102  Months 
After  Date  of  PuWtoation  of 
Final  Rule  in  the  Federal  Reg- 
ister] 

Within  10  days  following  the 
month  in  whtoh  monitoring  was 
conducted,  beginning  [Date  102 
Months  After  Date  of  Publtoa- 
tton of  Final  Ruto  in  the  Federal 
Register]. 

No  later  than  [Date  102  Months 
After  Date  of  Publtoation  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 

Within  10  days  foltowing  ttie 
month  in  which  monitoring  was 
conducted,  tieginning  [Date  102 
Months  After  Date  of  Publtoa- 
tton of  Final  Ruto  in  the  Federal 
Register]. 


'States  may  allow  up  to  an  additional  two  years  to  the  date  when  the  first  submittal  must  be  compteted  for  systems  making  capital 
improvements. 


(f)  Systems  must  report  to  the  State 
the  information  associated  with 


disinfection  profiling  and  benchmarking    accordance  with  the  tables  in  this 
requirements  of  §§  141.711  to  141.714  in    paragraph. 

Table  1.— Disinfection  Profiling  Reporting  Requirements  for  Large  Systems 

[Serving  >1 0,000  people] 


System  type 

Benchmari<  component 

.Submit  the  following  items 

On  the  foltowing  schedule 

(1)  Systems  required  to  conduct 

(i)  Characterization  of  disinfection 

Giardia  lamblia  and  virus  inactiva- 

No  later  than   [Date  36  Months 

Cyrptospohdium  monitoring. 

practtoes.  See  §141.713. 

tion  profites  must  be  on  file  for 

After    Date    of    Publtoation    of 

State    review    during    sanitary 

Final  Rule  in  the  Federal  Reg- 

survey. 

ister] 

. 

(ii)  State  review  of  proposed  sig- 

Inactivation  profile  and  benchmark 

Prior  to  significant  modification  of 

niftoant  changes  to  disinfection 

determinations. 

disinfectton  practtoe. 

practtoe.  See  §141.714. 

• 

(2)  Systems  not  required  to  con- 
duct     Cryptosporidium      moni- 

(\\ Annlif^bititv 

None  

None. 

toring  a. 

(ii)  Characterization  of  Disinfection 

None  

None. 

Practtoes. 

(iii)   State    Review   of    Proposed 

None  

None. 

Changes  to  Disinfection  Prac- 

■; 

ttoes. 

^Systems  that  provide  at  toast  5.5  log  of  Cryptosporidium  treatment,  consistent  with  a  Bin  4  treatment  requirement,  are  not  required  to  conduct 
Cryptosporidium  monitoring. 

Table  2.— Disinfection  Profiling  Reporting  Requirements  for  Small  Systems 

[Serving  <  10,000  people] 


System  type 


(1)  Systems  required  to  conduct 
Cryptosporidium  monitoring. 


Benchmark  component 


(i)  Characterization  of  disinfectton 
practtoes.  See  §141.713. 


Submit  ttie  foltowing  items 


Giardia  lamblia  and  virus  disinfec- 
tton profiles  must  be  on  fite  for 
State  review  during  sanitary 
survey. 


On  the  foltowing  sctiedule 


No  later  than  [Date  66  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 
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Tj^BLE  2— Disinfection  Profiling  Reporting  Requirements  for  Small  SYSTEMS-Continued 

[Serving  <  10.000  people] 


Sysem  type 


(2)  Systems  nfct 
duct  Cryptosx>i 
and  that  exceed 


(3)  Systems  ndt 
duct  Cryptosjfondium 
and  that  do 
triggers  ''■<^. 


3  Systems  tha 
Cryptosporidium 
''See§141 
<=  See  §141 
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Benchmark  component 


required  to  con- 

ridium  monitoring 

DBP  triggers 


required  to  con- 
monitoring 
not  exceed   DBP 


(ii)  State  review  of  proposed  sig- 
,   nificant  changes  to  disinfection 

practices.  See  §141  714. 
(i)   Determination   of  requirement 

to  profile.  See  §141.71 1(b). 


(ii)  Characterization  of  disinfection 
practices.  See  §141.713. 


(lii)  State  review  of  proposed  sig- 
nificant changes  to  disinfection 
practices.  See  §141 .714. 

(!)  Determination  of  no  require- 
ment to  profile.  See 
§141.711(b). 

(ii)  Characterization  of  disinfection 
practices.  See  §141.713. 

(iii)  State  review  of  proposed  sig- 
nificant changes  to  disinfection 
practice.  See  §141.714. 


Submit  the  following  items 


Disinfection  profiles  and  bench- 
mark determinations. 

Report  on  TTHM  and  HAAS  LRAA 
values  from  monitoring  under 
subpart  L. 

Giardia  lambia  and  virus  disinfec- 
tion profiles  must  be  on  file  for 
State  review  during  sanitary 
sun/ey. 

Disinfection  profiles  and  bench- 
mark determinations. 

Report  on  TTHM  and  HAAS  LRAA 
values  from  monitoring  under 
subpart  L. 


On  the  folkiwing  schedule 


None 


None 


Prior  to  significant  modification  of 
disinfection  practice. 

No  later  than  [Date  42  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 

No  later  than  [Date  54  Months 
after  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 

Prior  to  significant  modification  of 
disinfection  practice. 

No  later  than  [Date  42  Months 
After  Date  of  Publication  of 
Final  Rule  in  the  Federal  Reg- 
ister]. 

None. 

None. 


monitorirf '  '^^^'  ^^  '°^  °*  ^'yP^°^P°"^'""^  treatment,  consistent  with  a  Bin  4  treatment  requirement,  are  not  required  to  conduct 

^(b)  to  determine  if  Cryptosporidium  monitoring  is  required, 
(b)  to  detemine  if  disinfection  profiling  is  required  based  on  TTHM  or  HAAS  LRAA. 


7C  2(b) 
711 


§141.731 

(a)  Systems 
monitoring 
until  36  montl  s 
monitoring  requ 
has  been  com 

(b)  Systems 
notification  to 
not  conduct 
due  to  meeting 
§141.701(f}or 

(c)  Systems  i 
disinfection 
must  keep  disi 
for  State  review  i 


Recordkeeping  requirements, 
nust  keep  results  from 
required  under  §  141.702 
after  all  source  water 
ired  under  this  section 
II  leted. 
nust  keep  a  record  of  any 
the  State  that  they  will 
sc  urcf  water  monitoring 
the  criteria  of 

(g)- 

equired  to  develop 

pi  ofiles  under  §  141.711 

\  afection  profiles  on  file 

diu"ing  sanitary  siuveys. 


PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 


5.  The  authohty 
continues  to  re  id 


Authority:  42 

3oog-3.  aoog-^, 

300J-9  and  300j--|l 

6.  Section  1 
adding 
read  as  follows 


42 
paragra  >h; 


citation  for  part  142 
as  follows: 


J.S.C.  300f,  300g-l,  300g-2. 
300g-5.  300g-6.  300 j-4. 
1. 


14  is  amended  by 
is  (a)(8)  and  {a)(9)  to 


§  1 42. 1 4    Records  kept  by  States. 


(a)  *   *   ' 

(8)  [Reservecll 

(9)  Any  decii 
the  provisions 
this  chapter. 

(i)  Results  of 
Cryptosporidiufn 


ions  made  pursuant  to 
)f  part  141,  subpart  W  of 


source  water  E.  coli  and 
monitoring. 


(ii)  Initial  bin  classification  for  each 
system  that  currently  provides  filtration 
or  that  is  unfiltered  and  required  to 
install  filtration,  along  with  any  change 
in  bin  classification  due  to  watershed 
assessment  diu'ing  sanitary  surveys  or 
the  second  round  of  source  water 
monitoring. 

(iii)  A  determination  of  whether  each 
system  that  is  unfiltered  and  meets  all 
the  filtration  avoidance  criteria  of 
§  141.71  of  this  chapter  has  a  mean 
soiuT:e  water  Cryptosporidium  level 
above  0.01  oocysts/L,  along  with  any 
changes  in  this  determination  due  to  the 
second  round  of  source  water 
monitoring. 

(iv)  The  treatment  or  control  measures 
that  systems  use  to  meet  their 
Cryptosporidium  treatment 
requirements  imder  §  141.720  or 
§141.721  of  this  section. 

(v)  A  list  of  systems  required  to  cover 
or  treat  the  effluent  of  an  uncovered 
finished  water  reservoir. 

(vi)  A  list  of  systems  for  which  the 
State  has  waived  the  requirement  to 
cover  or  treat  the  effluent  of  imcovered 
finished  water  storage  facilities  and 
supporting  documentation  of  the  risk 
mitigation  plan.  ^ 

***** 

7.  Section  142.15  is  amended  by 
adding  paragraph  {c)(6)  to  read  as 
follows: 


§  1 42.1 5    Reports  by  States. 

(c)  *   *   * 

(6)  Subpart  W.  (i)  The  initial  bin 
classification  for  each  system  that 
currently  provides  filtration  or  that  is 
unfiltered  and  required  to  install 
filtration,  along  with  any  change  in  bin 
classification  due  to  watershed 
assessment  diuing  sanitary  surveys  or 
the  second  round  of  source  water 
monitoring. 

(ii)  A  determination  of  whether  each 
system  that  is  unfiltered  and  meets  all 
the  filtration  avoidance  criteria  of 
§  141.71  of  this  chapter  has  a  mean 
source  water  Cryptosporidium  level 
abo.ve  0.01  oocysts/L,  along  with  any 
changes  in  this  determination  due  to  the 
second  round  of  source  water 
monitoring. 
***** 

8.  Section  142.16  is  amended  by 
adding  paragraphs  (m)  and  (n)  to  read  as 
follows: 

§  1 42.1 6    Special  primacy  conditions. 

***** 

(m)     [Reserved] 

(n)  Requirements  for  States  to  adopt 
40  CFR  part  141.  subpart  W.  In  addition 
to  the  general  primacy  mquirements 
elsewhere  in  this  part,  including  the 
requirements  that  State  regulations  be  at 
least  as  stringent  as  feder^ 
requirements,  an  application  for 
approval  of  a  State  program  revision 
that  adopts  40  CFR  part  141,  subpart  W, 
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must  contain  a  description  of  how  the 
State  will  accomplish  the  following 
program  requirements  where  allowed  in 
State  programs. 

(1)  Assess  significant  changes  in  the 
watershed  and  source  water  as  part  of 
the  sanitary  siuvey  process  and 
determine  appropriate  follow-up  action. 


(2)  Approve  watershed  control 
programs  for  the  0.5  log  watershed 
control  program  credit  in  the  microbial 
toolbox. 

(3)  Approval  protocols  for  treatment 
credits  under  the  Demonstration  of 
Performance  toolbox  option  and  for 
alternative  ozone  and  chlorine  dioxide 
CT  values. 


(4)  IDetermine  that  a  system  with  an 
uncovered  finished  water  reservoir  has 
a  risk  mitigation  plan  that  is  adequate 
for  purposes  of  waiving  the  requirement 
to  cover  or  treat  the  reservoir. 
[PR  Doc.  03-18295  Filed  8-8-03;  8:45  am) 
■LUNG  CODE  65S0-60-P 
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DEPARTMErh'  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart]l9 

[Docket  No.  FAA-2002-13378;  Amendment 
No.  119-9] 

RIN2120-AH6$ 

Reports  by  Carriers  on  incidents 
Involving  Aninals  During  Air  Transport 


AGENCY:  Federal 
Administration 
ACTION:  Final 


Aviation 
(FAA).  DOT. 
rule. 


air  carriers  thi  it 


SUMMARY:  Thi  s  final  rule  implements 
section  710  ol  the  Wendell  H.  Ford 
Aviation  Inve  itment  and  Reform  Act  for 
the  21st  Centi|ry  (AIR-21)  by  requiring 
provide  scheduled 
ransportation  to  submit 
Secretary  of 

,  through  the  Animal  eind 
1  ispection  Service 
Unit  }d  States  Department  of 
(L  SDA),  a  report  on  any 
vc  Iving  the  loss,  injury  or 
animal  during  air  transport 


this 


passenger  aur 
monthly  to 
Transportatioi  i 
Plant  Health 
(APHIS) 
Agricidttue 
incidents  in 
death  of  an 
provided  by 
DATES:  The 
Budget  has 
information 
these 

do  not  become 
FAA  publishei 
Management 
this  informatic  n 


tie 


Ol  ice 


no; 
cell 
requiren  ents 


and 


tie  I 


You  can  get 
the  Internet  by 

(1)  Searchin; ; 
Transportatior  s 
Management 
(http://dms.do 

(2)  Visiting 
web  page  at 
ann/index.cfi 

(3)  Accessini ; 
Printing  Office 
www. access. 
acesl40.html 
by  submitting 
Aviation  Admih 
Rulemaking, .' 
Avenue,  SW., 
by  calling  (202 
identify  the 
docket  number!  of 


air  carrier. 


of  Management  and 
approved  the 
ection  contained  in 

.  These  requirements 
effective  until  after  the 
a  notice  of  the  Office  of 
Budget's  approval  for 
collection. 


FOR  FURTHER 
James  W.  Whitlow 
Coimsel,  AGC 
Administratioi  i 
Avenue,  SW., 
telephone  (202 
(202) 267-322 
SUPPLEMENTARV  INFORMATION: 

Availability  o(  Rulemaking  Documents 

ixx  electronic  copy  using 


INFORMATION  CONTACT: 
.  Office  of  the  Chief 
2,  Federal  Aviation 
800  Independence 
Vashington,  DC  20591; 
)  267-3222;  facsimile 


the  Department  of 
electronic  Docket 
System  (DMS)  web  page 
gov/search); 
Office  of  Rulemaking's 
://www.faa.gov/avr/ 
or 

the  Government 
s  web  page  at  http:// 
.gov/sudocs/aces/ 
f  ou  can  also  get  a  copy 
request  to  the  Federal 
istration.  Office  of 
-1 ,  800  Independence 
Washington,  DC  20591.  or 
267-9680.  Make  sure  to 
an^ndment  number  or 
this  rulemaking. 


htp 


m: 


;.gpo 


AIM- 


Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  pages  19477-78),  or  you 
may  visit  http://dms.dot.gov. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  its  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
http  ://www.faa  .gov/avr/arm/sbrefa  .htm, 
or  by  e-mailing  us  at  9- A  WA- 
SBREFA@faa.gov. 

Background 

Section  710  of  AIR-21  (Public  Law 
106-181)  added  section  41721  to 
chapter  41 7  of  Title  29  U.S.C.  Section 
41721(b)  mandates  that  air  carriers 
report  to  the  Secretary  of  Transportation 
on  a  monthly  basis  about  any  incidents 
involving  the  loss,  injury  or  death  of  an 
animal  during  air  transportation. 
Section  41721(c)  directs  the  Secretary  of 
Transportation  and  the  Secretary  of 
Agriculture  to  enter  into  a  memorandum 
of  understanding  to  ensure  the  sharing 
of  the  information  contained  in  these 
reports.  Section  41721(d)  directs  the 
Secretary  of  Transportation  to  publish 
data  on  incidents  and  complaints 
involving  the  loss,  injury,  or  death  of  an 
animal  during  airtransport  in  a  manner 
comparable  to  other  consumer 
complaint  and  incident  data. 

FAA  published  a  notice  of  proposed 
rulemaking  (NPRM)  on  September  27, 
2002  (67  FR  61238)  that  proposed  to 
comply  with  section  710  of  AIR-21.  On 
October  18,  2002,  in  response  to 
requests  that  interested  persons 
submitted  to  the  docket,  we  extended 
the  comment  period  to  December  27, 
2002  (67  FR  64330). 

What  the  Final  Rule  Does 

This  final  rule  implements  the  rule 
proposed  in  the  NPRM  by  amending  14 
CFR  part  119  to  require  air  carriers  that 
provide  scheduled  passenger  air 
transportation  to  submit  monthly 
reports  on  the  loss,  injury  or  death  of  an 


animal  during  air  transport  to  the 
Secretary  of  Transportation,  through 
APHIS.  The  rule  specifies  the  type  and 
manner  of  information  that  air  carriers 
must  submit  to  APHIS  to  comply  with 
Section  41721(a).  APHIS  will  process 
the  reports  and  forward  the  relevant 
information  to  the  Office  of  Aviation 
Enforcement  and  Proceedings  (APE)  for 
monthly  publication  in  the  Air  Travel 
Consumer  Report.  The  term  "animal"  is 
limited  to  an  animal  that  is  being  kept 
as  a  pet  in  a  family  household  in  the 
United  States. 

Discussion  of  Comments 

The  FAA  received  approximately 
3,760  comments  in  response  to  the 
NPRM.  Most  of  the  comments  were 
similar.  Of  the  comments  supporting  the 
action  proposed  in  the  NPRM,  most  of 
the  comments  urged  the  FAA  to  expand 
the  reporting  requirement  to  cover  all 
animals  that  are  transported  by  air,  not 
just  household  pets  of  U.S.  families. 
Those  who  opposed  the  proposed  rule 
were  typically  concerned  that  the  rule 
would  increase  shipping  costs  for 
animals  or  reduce  the  shipping  options 
available,  and  that  the  definition  of 
"animal"  should  be  limited  to  animals 
being  kept  as  a  pet  in  a  family 
household  in  the  United  States,  but  not 
include  animals  being  transported  for 
the  purpose  of  being  sold  as  a  pet  in  a 
family  household  in  the  United  States. 

FAA  Response: 

Definition  of  "Animal" 

After  reviewing  the  comments,  the 
text  of  Section  710  and  its  legislative 
history,  the  FAA  has  concluded  that  the 
intent  of  the  legislation  was  to  require 
reporting  of  incidents  involving  pets 
presented  by  passengers  to  scheduled 
passenger  air  carriers  for  transport  on 
commercial  flights.  This  conclusion  is 
consistent  with  the  limitation  of  Section 
41721(a)  to  "[ain  air  carrier  that 
provides  scheduled  passenger  air 
transportation"  and  the  fact  that  Section 
41721(d)  directs  the  Secretary  of 
Transportation  to  publish  data  on  the 
incidents  "in  a  manner  comparable  to 
other  consumer  complaint  and  incident 
data."  (Emphasis  added).  The 
Conference  Report  for  P.  L.  106-181 
indicates  that  Section  710  was  adopted 
instead  of  the  Senate  amendment  50  that 
airlines  could  continue  to  carry  animals 
while  information  is  collected  that 
Congress  can  use  to  determine  whether 
there  is  a  problem  that  warrants  stronger 
legislative  remedies.  See  House  Report 
106-513,  page  197.  In  the  meantime. 
Congress  directed  DOT: 

to  work  with  airlines  to  improve  the  training 
of  employees  so  that  (1)  they  will  be  better 
able  to  ensure  the  safety  of  animals  being 
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flown  and  (2)  they  will  be  better  able  to 
explain  to  passengers  the  conditions  under 
which  their  pets  are  being  carried.  People 
should  know  that  their  pets  might  be  in  a 
cargo  hold  that  may  not  be  air-conditioned  or 
may  differ  from  the  passenger  cabin  in  other 
respects.  (Emphasis  added) 
Id.,  page  198, 

In  consideration  of  the  above,  Section 
119.72(c)(2)  shall  read: 

"Animal  means  any  warm  or  cold 
blooded  animal  which,  at  the  time  of 
transportation,  is  being  kept  as  a  pet  in 
a  family  household  in  the  United 
States." 

Cost  of  Shipping  Animals  by  Air  and 
Availability  of  Shipping  Options 

The  reporting  requirement  was 
established  by  Congress  in  Section  710, 
not  by  FAA  through  implementation  of 
this  rule;  therefore,  the  cost  of 
compliance  with  the  reporting 
requirement  is  the  result  of  the  statute, 
not  this  rule.  More  importantly,  though, 
because  the  rule  will  only  require 
reports  to  be  filed  when  an  incident 
occurs,  and  only  with  respect  to  the 
transportation  of  pets,  the  economic 
impact  of  this  rule  should  be  minimal, 
and  will  neither  raise  the  cost  of 
shipping  animeils  by  air  nor  affect  the 
availability  of  shipping  options. 

Paperwork  Reduction  Act 

According  to  the  regulations 
implementing  the  Paperwork  Reduction 
Act  of  1995.  (5  CFR  1320.8(b)(2)(vi)),  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  currently  valid  0MB  control 
number.  The  0MB  control  number  for 
this  information  collection  will  be 
published  in  the  Federal  Register,  after 
the  Office  of  Management  and  Budget 
approves  it. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

Executive  Order  12866.  Regulatory 
Planning  and  Review,  directs  the  FAA 
to  assess  both  the  costs  and  the  benefits 
of  a  regulatory  change.  The  FAA  is  not 
allowed  to  propose  or  adopt  a  regulation 
without  making  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
FAA's  assessment  of  this  rulemaking 


indicates  that  its  economic  impact  is 
minimal.  The  reporting  requirement  was 
established  by  statute,  not  this  rule; 
however,  the  cost  of  complianct  will  be 
minimal  because  the  rule  will  require 
reports  to  be  filed  only  after  an  incident 
occurs,  and  only  with  respect  to  the 
transportation  of  pets.  Because  the  costs 
and  benefits  of  this  action  do  not  make 
it  a  "significant  regulatory  action"  as 
defined  in  the  Order,  FAA  has  not 
prepared  a  "regulatory  impact  analysis." 
Similarly,  FAA  has  not  prepared  a  full 
"regulatory  evaluation,"  which  is  not 
required  when  the  economic  impact  of 
a  rule  is  minimal. 

Economic  Assessment.  Regulatory 
Flexibility  Determination,  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  each  Federal  agency 
to  propose  or  adopt  a  regulation  only 
upon  a  reasoned  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  entities. 
Third,  the  Trade  Agreements  Act  (19 
U.S.C.  §§2531-2533)  prohibits  agencies 
from  setting  standards  that  create 
uimecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
vmtten  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation.) 

In  conducting  these  analyses,  FAA 
has  determined  this  rule  (1)  has  benefits 
that  justify  its  costs,  is  not  a  "significant 
regulatory  action"  as  defined  in  section 
3(B  of  Executive  Order  12866  and  is  not 
"significant"  as  defined  in  DOT's 
Regulatory  Policies  and  Procedures;  (2) 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities;  (3)  will  not  create  ba^xiers  to 
international  trade;  and  (4)  does  not 
impose  an  unfimded  mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector. 


Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980,  5  U.S.C.  602-612,  directs 
Federal  agencies  to  fit  regulatory 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdiction  subject  to  the 
regulation.  Federal  agencies  are  required 
to  determine  whether  a  proposed  or 
final  action  will  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities"  as  defined  in 
the  Act.  If  an  agency  finds  that  the 
action  will  have  a  significant  impact,  it 
must  do  a  "regulatory  flexibility 
analysis." 

This  final  action  imposes  an 
insignificant  reporting  requirement  on 
air  carriers;  therefore,  FAA  certifies  that 
this  action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activity  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish, 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  countries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the  U.S. 

In  accordance  wath  the  above  statute 
and  policy.  FAA  has  assessed  the 
potential  effect  of  this  rulemaking  and 
has  determined  that  it  will  have  only  a 
domestic  impact  and  therefore  no  effect 
on  any  trade-sensitive  activity. 

UnAwded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22,  1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  n  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  residt  in  a  $100  million  or 
more  expenditiue  (adjusted  annually  for 
inflation  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate. 
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ite  sector;  such  a  mandate 
te  a  "significant  regulatory 


or  by  the  pm 
is  deemed  to 
action." 

This  final  i  iile  does  not  contain  such 
a  mandate.  T  lerefore,  the  requirements 
of  Title  II  of  t  le  Unfunded  Mandates 
Reform  Act  o  1995  do  not  apply. 

Executive  On  ler  13132,  Federalism 

h  ts 


TheFAA 
under  the 
Executive 
agency  has 
will  not  have 
on  the  States, 
between  the 
the  States,  or 
power  and 
various  levels 
therefore  does 
implications 


analyzed  this  final  rule 
pn|iciples  and  criteria  of 

13132,  Federalism.  The 
de  termined  that  this  action 
a  substantial  direct  effect 
or  the  relationship 
r  ational  Goverrunent  and 
m  the  distribution  of 
re;  ponsibilities  among  the 
of  government,  and 
not  have  federalism 


Environment*  1 


FAA  Order 
actions  that 
excluded  fron 
Environmenta 
environmenta 
accordance  w 
appendix  4, 
rulemaking 
categorical 


Analysis 

I050.1D  defines  FAA 

be  categorically 
prepciration  of  a  National 
Policy  Act  (NEPA) 
impact  statement.  In 
FAA  Order  1050.1D, 
paragraph  4("j),  this 
acjion  qualifies  for  a 
usion. 


may  I 


;th 


ex(  ;1 

Energy  Impac ; 

The  energy  mpact  of  the  final  rule 
has  been  asses  sed  in  accordance  with' 
the  Energy  Po  icy  and  Conservation  Act 
(EPCA)  Pub.  L  94-163,  as  amended  (42 
U.S.C.  6362)  aid  FAA  Order  1053.1. 
FAA  has  deter  mined  that  the  final  rule 


is  not  a  major  regulatory  action  under 
the  provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  119 

Air  Carrier,  Animal  Incidents, 
Reporting  Requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  Chapter  I  of  Title  14,  Code  of 
Federal  Regulations  as  follows: 

PART119— AIRUNE  SERVICE 
QUALITY  PERFORMANCE  REPORTS 

■  1.  The  authority  citation  for  part  119  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  1153,  40101, 
40102,  40103,  40113,  41721,  44105,  44106, 
44111,  44701-44717,  44722,  44901,  44903, 
44904,  44906,  44912,  44914,  44936,  44938, 
46103,  46105. 

■  2.  Section  119.72  is  added  to  subpart 
C  to  read  as  follows: 

§  11 9.72    Reports  by  air  carriers  on 
incidents  involving  animals  during  air 
transport. 

(a)  Any  air  carrier  that  provides 
scheduled  passenger  air  transportation 
shall,  within  15  days  of  the  end  of  the 
month  to  which  the  information  applies, 
submit  to  the  Animal  &  Plant  Health 
Inspection  Service,  United  States 
Department  of  Agriculture,  a  report  on 
any  incidents  involving  the  loss,  injury, 
or  death  of  an  animal  during  air 
transport  provided  by  the  air  carrier. 

(b)  The  report  shall  be  made  in  the 
form  and  manner  set  forth  in  reporting 


directives  issued  by  the  Animal  &  Plant 
Health  Inspection  Service,  and  shall 
contain  the  following  information: 

(1)  Carrier  and  flight  niunber; 

(2)  Date  and  time  of  the  incident; 

(3)  Description  of  the  animal, 
including  name,  if  applicable; 

(4)  Identification  of  the  owner(s)  and/ 
or  guardian  of  the  animal; 

(5)  Narrative  description  of  the 
incident; 

(6)  Narrative  description  of  the  cause 
of  the  incident; 

(7)  Narrative  description  of  any 
corrective  action  taken  in  response  to 
the  incident;  and 

(8)  Name,  title,  address,  and 
telephone  number  of  the  individual 
filing  the  report  on  behalf  of  the  air 
carrier. 

(c)  For  purposes  of  this  section:  (1) 
The  air  transport  of  an  animal  includes 
the  entire  period  during  which  an 
animal  is  in  the  custody  of  an  air  carrier, 
fi'om  check-in  of  the  animal  prior  to 
departure  until  the  animal  is  returned  to 
the  owner  or  guardian  of  the  animal  at 
the  final  destination  of  the  animal;  and 

(2)  Animal  means  any  warm  or  cold 
blooded  animal  which,  at  the  time  of 
transportation,  is  being  kept  as  a  pet  in 
a  family  household  in  the  United  States. 

Issued  in  Washington,  DC,  on  August  4, 
2003. 

Marion  C.  Blakey, 

Administrator. 

(FR  Doc.  03-20282  Filed  8-8-03;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Adtninistration 

9  CFR  Part  206 
[PSA-2000-01- 
RIN  0580-AA71 

Swine  Packer  Marketing  Contracts; 
Contract  Library 


agency:  Grain 
Stockyards 
action:  Final  nile 


aspection,  Packers  and 
Adii  linistration,  USDA. 


SUMMARY:  We  a  «  establishing 
regulations  to  ii  nplement  a  swine 
contract  library  as  required  by  the 
Swine  Packer  Marketing  Contracts 
subtitle  of  the  L  ivestock  Mandatory 
Reporting  Act  c  f  1999.  The  regulations 
specify  how  we  will  establish  a  library 
or  catalog  of  coi  itract  types  that  packers 


use  to  purchase 


make  informatii  tn  about  the  contract 


terms  available 
regulations  also 


to  the  public.  The 
establish  monthly 
reports  on  the  e  stimafed  number  of 
swine  committe  d  for  delivery  to  packers 
under  existing  <  ontracts. 
DATES:  Effective  Dafe;  September  10, 
2003. 
Compliance  I  )ates: 

1.  Each  packer's  initial  submission  of 
example  contrai  :ts  representing  existing 
and  available  contracts  is  due  November 
3,2003. 

2.  Each  packe  r's  initial  submission  of 
monthly  report!  is  due  December  15, 
2003 


FOR  FURTHER 
Stuart  Frank, 
USDA  GIPSA.  ( 
317,  210Walnul 
50309.  or  via  e 


INfORMATlONi 


SUPPLEMENTARY 


Congressional  I  iandate 


pasi  ed 


Congress 
Mandatory 
(LMRA),  which 
for  mandatory 
packers  and 
of  certain 
types  used  by 
of  swine  for  s 
amended  the 
Act,  as  amende  1 
U.S.C.  181-229 
Secretary  to 
library  or  cai 


italc  g 


■  Title  IX  of  the  Akricultu 
Food  and  Drug  Adn  inistration 
Agencies  Appropris  t: 
78). 


swine  for  slaughter  and 


contact:  Dr. 

Supervisory  Economist, 
15)  323-2579,  Suite 
Street,  Des  Moines,  lA 
nail  at 
SwineCo^t^act^ib^ary.Gipsa@usda.gov. 

information: 


the  Livestock 
Reporting  Act  of  1999  ^ 
includes  requirements 
J  rice  reporting  by 
re<]  uirements  for  reporting 
information  on  the  contract 
ers  for  procurement 
er.  The  LMRA  also 
P4ckers  and  Stockyards 
and  supplemented  (7 
(P&S  Act)  to  require  the 
ish  and  maintain  a 
of  the  contract  types 


packe 
la  ighte 


est;  ibl 


re.  Rural  Development, 
and  Related 
ion  Act  of  2000  (Pub.  L.  106- 


made  available  by  certain  packers  to 
swine  producers.  The  LMRA  requires 
certain  packers  (sjJecified  below)  to 
submit  contracts  to  create  the  contract 
library.  The  amendment  also  requires 
the  Secretary  to  make  information 
concerning  those  contract  types 
available  to  producers  and  other 
interested  parties.  Additionally,  the 
Secretary  is  to  obtain  and  report 
monthly  information  from  certain 
packers  concerning  the  estimated 
numbers  of  swine  to  be  delivered  under 
contractual  arrangements  for  slaughter 
within  the  6-  and  12-month  periods 
following  each  monthly  report. 

The  LMRA  also  includes  a  section  on 
the  expiration  of  the  authority  granted 
by  its  provisions.  Section  942  of  the 
LMRA  states  that: 

Tiie  authority  provided  by  this  title  and  the 
amendments  made  by  this  title  terminate  5 
years  after  the  date  of  the  enactment  of  this 

Act. 

The  President  signed  the  appropriations 
act  for  Agriculture  and  other  agencies 
on  October  22,  1999.  Therefore,  the 
LMRA  and  the  related  amendments  to 
the  P&S  Act  will  expire  on  October  22, 
2004. 

This  rule  sets  forth  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIPSA)  regulations  to 
implement  section  934  of  the  LMRA, 
which  amended  the  P&S  Act  to  require 
the  Secretary  to  establish  and  maintain 
a  library  or  catalog  of  the  types  of 
contracts  offered  by  certain  packers  to 
swine  producers.  We  are  implementing 
the  new  sections  of  the  P&S  Act  in 
regulations  as  new  Part  206  of  Title  9  of 
the  Code  of  Federal  Regulations  (the 
regulations,  9  CFR  206).  The  regulations 
are  described  below. 

This  regulatory  program  is  intended 
to  meet  the  piu"poses  of  providing  to 
producers,  packers,  and  other  market 
participants  information  that  can  be 
readily  understood  with  respect  to 
swine  marketing  contracts.  By  providing 
this  information,  the  swine  contract 
library  reports  are  intended  to  provide 
more  transparency  about  contract  terms 
and  equalize  access  to  market 
information  for  all  market  participants. 

Background 

On  September  5,  2000,  we  published 
a  proposed  rule  ^  in  the  Federal  Register 
(65  FR  53653-53679)  to  implement  the 
swine  contract  library  amendments  to 
the  P&S  Act.  In  broad  terms,  the 
proposed  regulatory  program  can  be 
summarized  as  follows.  The  proposed 


^  Refer  to  the  proposal  for  a  detailed  explanation 
of  (1)  the  requirements  of  the  LMRA  for  the 
implementation  of  the  swine  contract  library'  and 
(2J  our  interpretation  of  the  requirements. 


rule  contained  three  new  regulatory 
sections  that  would  appear  in  the  Code 
of  Federal  Regulations  at  Part  206  of 
Title  9.  The  proposed  first  section, 
section  206.1,  contained  the  definition 
of  terms  that  would  apply  to  the 
regulations.  The  definitions  were,  in  the 
main,  taken  from  the  definitions  in  the 
LMRA.  Proposed  section  206.2,  the 
contract  library  section  of  the 
regulations,  required  packers  to  file  a 
copy  of  an  example  of  each  swine 
packer  marketing  contract  currently  in 
effect  or  available  and  an  example  of 
each  new  contract  when  it  is  offered. 
We  proposed  to  publish  a  summary  of 
contract  terms  from  the  example 
contracts  that  are  available  in  each  of 
five  regions  of  the  country  and  by 
contract  type.  Proposed  section  206.3, 
the  monthly  report  section,  required 
packers  to  provide  an  estimate,  by 
month,  for  the  following  12  months,  of 
the  number  of  committed  swine  by  the 
type  of  contract,  as  well  as  an  estimate 
of  the  number  of  swine  that  could 
potentially  be  delivered  if  all  existing 
expansion  clauses  in  contracts  are 
exercised.  The  information  from  the 
packer's  monthly  reports  would  be 
aggregated  and  reported  by  GIPSA  on  a 
regional  basis.  In  the  proposed  rule,  we 
indicated  that  both  the  summary  of 
contract  terms  and  the  aggregated 
monthly  report  would  be  available  on 
the  Internet  on  the  GIPSA  Web  site  or 
at  the  GIPSA  Regional  Office  in  Des 
Moines,  Iowa. 

We  received  11  comments  during  the 
30-day  conunent  period  that  ended  on 
October  5,  2000.  Along  with  reviewing 
the  comments  submitted,  we  reviewed 
the  proposal  to  determine  if  changes 
should  be  made  to  make  the  final  rule 
more  clear  and  the  reporting  process 
more  efficient.  We  will  describe  those 
changes  and  address  the  comments 
below. 

Definition  of  "Packer" 

While  developing  the  swine  contract 
library  regulations,  we  identified  11 
small  packers  that  purchase  a  small 
niunber  of  swine  and  have  them 
slaughtered  at  plants  that  are  large 
enough  to  make  these  small  packers  fit 
the  definition  of  "packer"  as  contained 
in  the  proposed  rule.  As  reported  to  us 
on  packer  annual  reports,  in  2000,  these 
1 1  packers  had  a  combined  total  of 
164,516  hogs  slaughtered  for  them  by 
other  packers,  with  the  individual 
amoimts  from  each  of  the  1 1  packers 
ranging  from  181-to  69,262  hogs.  Most 
of  these  packers  purchase  hogs  from  the 
spot  market  and  do  not  use  contracts  to 
piuchase  hogs  for  slaughter.  These  11 
packers  are  not  comparable  in  size  to 


Federal  Register /Vol.  68.  No.  154 /Monday,  August  11,  2003 /Rules  and  Regulations  47803 


the  33  packers  ^  that  we  estimate  would 
be  required  to  report  under  the  swine 
contract  library.  We  do  not  anticipate 
that  requiring  small  packers,  such  as 
these  11  packers,  to  report  would  add 
enough  value  to  the  information  we 
report  from  the  swine  contract  library  to 
justify  the  anticipated  burden  on  such 
small  packers.  We  determined  that  it 
would  be  reasonable  to  exempt  such 
small  packers  from  the  requirements  of 
the  swine  confract  library  regulations. 


We  revised  the  definition  of  packers  in 
section  206.1  to  apply  to  a  packer 
purchasing  at  least  100,000  swine  per 
year.  We  used  100,000  as  the  minimiun 
for  consistency  with  the  legislative 
requirement  for  the  average  number  of 
hogs  that  each  plant  slaughters.  In 
comparing  the  purchases  of  these  11 
small  packers,  in  2000,  the  maximum 
annual  piuchase  was  69,262  hogs;  as 
this  packer  increases  its  annual 
slaughter  to  100,000,  it  will  be  required 


to  report  as  required  by  the  swine 
contract  library  regidations.  Other 
changes  to  the  definition  included 
deleting  the  phrase  "or  firm"  from  the 
definition  of  packer,  because  the 
definition  of  person  in  the  P&S  Act 
includes  individuals,  partnerships, 
corporations,  and  associations  making 
the  use  of  the  phrase  "or  firm" 
uimecessary,  and  deleting  the  word 
"would"  from  the  definition  of  packer. 


Text  of  the  regulation  as  proposed 


Packer.  Any  person  or  firm  engaged  In  the  business  of  buying  swine  in 
commerce  for  purposes  of  slaughter,  of  manufacturing  or  preparing 
meats  or  meat  food  products  from  swine  for  sale  or  shipment  in  com- 
merce, or  of  marketing  meats  or  meat  food  products  from  swine  in  an 
unmanufactured  form  acting  as  a  wholesale  broker,  dealer,  or  dis- 
tributor in  commerce.  The  regulations  in  this  part  would  only  apply  to 
a  packer  slaughtering  swine  at  a  federally  inspected  swine  proc- 
essing plant  that  meets  either  of  the  folk>wing  conditk>ns:  *  *  * 


Text  of  the  regulation  as  revised 


Packer  Any  person  engaged  in  the  business  of  buying  swine  in  com- 
merce for  purposes  o(  slaughter,  of  manufacturing  or  preparing 
meats  or  meat  food  products  from  swine  for  sale  or  shipment  in 
commerce,  or  of  marketing  meats  or  meat  food  products  from  swine 
in  an  unmanufaaured  form  acting  as  a  wholesale  broker,  dealer,  or 
distributor  in  commerce.  The  regulations  in  this  pan  only  apply  to  a 
packer  purchasing  at  least  100,000  swine  per  year  and  slaughtenng 
swine  at  a  federally  Inspected  swine  processing  plant  that  meets  ei- 
ther of  the  following  conditions:  *  *  * 


Submission  of  Example  Contracts 

During  the  development  of  the  swine 
contract  library  regulations,  we 
identified  the  packers  and  the  specific 
plants  that  ciirrently  meet  the 
requirements  of  the  regulations.  The 
proposed  rule  did  not  specify  how  we 
will  provide  information  about  the 
swine  contract  library  to  those  packers; 
when  this  rule  is  published,  we  will 
notify  each  of  those  packers,  in  writing, 
about  the  information  that  each  packer 
will  be  required  to  provide,  and  provide 
a  packer  identification  number,  which 
we  will  assign.  In  addition  to  providing 
a  copy  of  guidelines,  forms,  and 
instructions,  the  notification  will 
provide  information  about  the  option  of 
submitting  information  electronically. 

Each  of  these  packers  will  be  required 
to  submit  example  contracts  for  each 
plant  at  which  it  slaughters  or  has  hogs 
slaughtered  that  meets  the  definition  in 
this  rule.  Each  packer  will  use  the 
criteria  established  in  this  rule  to 
determine  which  existing  and  available 
contracts  can  be  represented  by  one 
example  contract.  The  packer  will 
submit  as  many  example  contracts  as 
are  necessary  to  represent  all  of  its 
existing  and  available  contracts  at  the 
time  the  initial  submission  is  due. 
As  a  new  option,  we  developed 
guidelibes  that  the  packer  may  follow  to 
siibmit  example  contracts  and 
developed  an  option  for  the  electronic 
submission  of  example  contracts.  The 
guidelines  include  an  optional  cover 
sheet  for  the  identification  of  example 
contract  submissions.  The  guidelines 


are  intended  to  eliminate  the  confusion 
expressed  by  commenters  about  what 
needs  to  be  submitted. 

In  the  proposed  rule,  we  proposed  to 
have  each  packer  sort  its  contracts  into 
six  contract  type  categories,  identify  the 
example  contracts  within  each  contract 
type  category,  and  then  submit  the 
example  contracts.  Since  the 
publication  of  the  proposed  rule,  we 
realized  that  each  packer  could  identify 
its  example  contracts  without  having  to 
sort  the  confracts  into  the  six  confract 
type  categories.  We  further  realized  that 
there  would  be  greater  consistency  in 
the  contracts  placed  into  each  category 
if  we  identified  into  which  contract  type 
category  each  example  contract  will  be 
placed,  which  will  relieve  packers  of  the 
additional  burden  of  sorting  its 
contracts  into  the  six  categories. 
Therefore,  packers  do  not  need  to  sort 
contracts  by  category. 

After  we  receive  the  example 
contracts,  we  will  categorize  the 
example  confracts.  using  the  six 
contract  type  categories  established  in 
this  rule.  We  will  notify  the  packer  of 
the  contract  type  category  for  each 
example  contract  submitted.  The  packer 
will  need  to  know  the  contract  type 
category  to  which  each  example 
confract  is  assigned  to  prepare  the 
information  required  for  the  monthly 
reports.  We  will  provide  the  packer  with 
this  information  at  least  2  weeks  prior 
to  the  required  submission  of  monthly 
reports.  In  the  monthly  reports  that  each 
packer  will  submit,  the  packer  will 
report  the  estimated  deliveries  of  hogs 


for  all  contracts;  in  the  report,  the 
packer  will  group  the  estimates  by  the 
confract  type  categories.  We  will  use  the 
contract  type  categories  to  stmmiarize 
information  from  the  example  contracts 
and  the  monthly  reports  and  to  provide 
public  reports.  The  public  reports  will 
be  provided  by  confract  ty^je  and 
geographic  region.  Information  will  only 
be  released  to  the  public  if 
confidentiality  requirements  can  be  met. 

In  addition  to  the  initial  submission 
of  existing  and  available  contracts,  as 
confracts  are  made  available,  revised,  or 
expire,  each  packer  should  use  the 
following  guidelines  to  determine  when 
another  submission  or  notification  of  a 
change  is  required. 

•  Required  submission  of  contract 
made  available:  When  a  confract  that 
represents  an  example  cuuUact  is  made 
available  to  swine  sellers,  the  packer 
will  submit  it  to  GIPSA  as  an  example 
contract  (for  discussion  purposes,  we 
will  call  this  Example  confract  A). 

•  Potential  subsequent  submission 
due  to  contract  changes:  When  a 
contract  changes,  for  example,  the 
confract  is  made  available  and 
negotiations  result  in  a  new  example 
confract,  the  packer  will  submit  the  new 
example  contract  to  GIPSA  and  specify 
if  it  replaces  the  previously  submitted 
example  confract  or  if  it  is  an  additional 
new  example  confract  (for  discussion 
piuposes,  we  will  call  this  Example 
confract  B).  Example  contracts  would 
not  be  continuously  submitted  to  GIPSA 
during  negotiations;  one  would  be 
submitted  when  it  is  made  available  to 
sellers  and,  when  necessary,  another 


^  Based  on  the  5  year  average  using  the  most 
recent  data,  which  included  2002  slaughter  data  for 


federally  inspected  plants  ojmpiled  by  the  National 


Agricultural  Statistics  Service,  there  are  33  packers 
that  will  be  submitting  contracts  for  53  plants. 
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would  be  subitiitted  when  the 
negotiation  resulted  in  a  contract  or 
when  an  exist  ng  conti^ct  changes. 

— New  addi  ional  example  contract 
example:  f  the  packer  and  the 
producer  igree  to  a  contract  with  a 
change,  \^ich  results  in  a  different 
example  c  ontract  (Example  contract 
B)  and  the  packer  continues  to 
make  Exa|nple  contract  A  available 
to  other  pfoducers,  the  negotiated 
contract  v  ill  be  submitted  as  a  new 
example  c  ontract  (Example  contract 
B). 

— Replacem  mt  example:  If,  however, 
in  that  scenario,  the  packer  no 
longer  ma  ces  the  original  Example 
t       contract  A  available  to  any  other 
producer  and  Example  contract  A  is 
no  longer  bsed,  then  the  negotiated 
fould  be  submitted  as  an 
ontract  to  replace  the 
submitted  Example 


contract 
example  i 
previously 
contract . 


•  Notificati9n  of  example  contracts 
that  have  expijed  or  that  have  been 
withdrawn:  Wnen  a  previously 
submitted  example  contract  no  longer 
represents  any  existing  contracts,  the 
packer  will  no  tify  us  that  the  example 
contract  has  e:  ;pired.  When  a  previously 
submitted  exaj  nple  contract  did  not 
result  in  any  c  antracts  between  the 
packer  and  sel  ier(s)  and  no  longer 
represents  any  available  contracts,  the 
packer  will  no  tify  us  that  the  example 
contract  was  vithdrawn. 

The  require]  aents  for  submitting 
example  contricts  and  subsequent 
notifications  apply  to  both  written  and 
verbal  contrac  s.  The  packer  wUl 
provide  writte  i  documentation  for 
example  contracts  that  represent  verbal 
contracts.  The  guidelines  identify  the 
information  th  at  packers  should 
document  for  verbal  contracts.  As  we 
stated  in  the  p  roposed  rule  (65  FR 
53659): 

packers  would  I  e  required  to  provide  written 
descriptions  of  ( le  terms  of  all  agreements  for 
the  purchase  of  ;wine  for  slaughter  for  which 
the  parties  did  r  ot  execute  a  document  to 
signify  the  exist  snce  of  the  agreement.  The 
packer  would  bi  required  to  provide  all 
terms  of  a  verba  contract  to  GIPSA 
including,  but  n  3t  limited  to,  the  base  price 
determination,  <  schedule  of  any  carcass 
merit  premium  ind  discount  (including  the 
manner  of  deter  nining  lean  percent  or  other 
merits  of  the  cai  cass  that  are  used  to 
determine  the  ai  nount  of  the  premiums  and 
discounts  and  h  }W  those  premiums  and 
discounts  are  ap  plied),  noncarcass  merit 
premiums  and  c  iscounts,  the  application  of 
a  ledger  or  accn  al  account,  and  the  length 
of  the  agreemen  . 


Changes  to  the  Monthly  Report 
Subnnission  Form 

In  addition  to  the  changes  we  made  to 
the  rule,  in  developing  Form  P&SP-341 , 
we  revised  the  form  from  the  sample 
shown  in  the  proposed  rule.  We  revised 
the  look  and  ftinctionality  of  the  form 
due  to  the  technology  available  to  read 
the  incoming  forms  and  place  the 
information  directly  into  the  database. 
We  made  additional  changes  on  the 
form  in  order  to  make  the  form  more 
understandable  and  to  more  accm^tely 
specify  the  information  required  to  be 
submitted  on  the  form.  Images  of  both 
the  proposed  sample  and  the  current 
version  of  the  form  are  available  at 
http://www.usda.gov/gipsa/rulemaking/ 
current/Fed-reg.htm.  The  overall  look  of 
the  form  was  revised  to  be  a  scanable 
form,  which  means  that  the  form  may  be 
fiUed  in  and  when  we  receive  it  and 
scan  it  into  a  computer  file,  a  computer 
program  will  automatically  put  the 
information  from  the  completed  form 
into  the  correct  fields  in  the  database. 
Therefore,  the  one-page  sample  as 
shown  in  the  proposed  rule  became  a 
three-page  form. 

When  the  packer  logs  in  to  fill  in  the 
electronic  version  of  the  form,  several 
items  will  automatically  be  filled  in. 
Except  for  information  that  will  be  pre- 
filled  on  the  electronic  version  of  the 
form,  the  electronic  version  of  the  form 
is  identical  to  the  hard  copy  of  the  form. 
In  addition  to  the  information  shown  on 
the  sample,  we  are  requesting  a  Packer 
ID  nimiber,  which  we  will  provide  to 
the  packer. 

We  changed  the  main  title  of  the  form 
from  "'Packer/Plant  Report"  to  "Monthly 
Report"  for  consistency  with  the  rule.  In 
the  instruction  line,  we  removed  the 
reference  to  the  regulations  and  added 
the  monthly  due  date.  The  sample  form 
requested  the  "State  where  plant  is 
located;"  we  revised  this  item  to  request 
the  city  and  state  in  which  the  plant  is 
located  because  a  packer  with  multiple 
plants  may  have  more  than  one  plant  in 
the  same  state.  The  sample  form 
requested  a  phone  number;  we  revised 
the  placement  of  this  item  to  specify 
that  we  are  requesting  the  phone 
number  for  the  contact  person.  The 
sample  form  included  a  certification 
statement  and  a  space  for  a  signatiire; 
the  option  for  electronic  submission 
includes  the  ability  to  use  an  electronic 
signature;  we  will  provide  the  packer 
with  the  required  information. 

We  changed  the  names  of  two  fields 
as  follows:  Firm  Name  became  Packer 
Name  and  Date  of  Report  became  Report 
Month  and  Year. 

We  moved  the  placement  of  the  field 
for  the  Federal  Inspection  Number  (the 


USDA  Food  Safety  Inspection  Service 
assigns  this  number  to  the  plant). 

Because  the  scanable  form  is  a  multi- 
page  form,  we  added  fields  for  the 
Packer  ID  and  the  Federal  Inspection 
Number  at  the  top  of  pages  2  and  3  of 
the  form  to  ensiu«  that  each  submission 
stays  together  and  is  recognized  as  a 
complete  submission.  In  addition,  we 
have  numbered  each  section  and  item 
on  th^  form  for  easier  reference  in  the 
instructions  for  completing  the  form. 
Specifically,  the  three  pages  of  the  form 
have  been  labeled  as  sections  1,2,  and 
3.  Section  1  requests  the  identification 
information  (labeled  as  items  1  through 
12);  Section  2  requests  estimated 
deliveries  (items  13  through  17);  and 
Section  3  requests  estimated  maximum 
deliveries  (items  18  through  22).  We 
made  changes  to  the  labels  shown  in  the 
table  in  the  sample  form  to  add  clarity 
to  the  information  requested. 
Specifically,  we  changed  the  labels  for 
each  of  the  tables  as  follows:  we 
changed  "Number  of  Head  of  Estimated 
Deliveries  of  Swine"  to  "Estimated 
Number  of  Swine  To  Be  Delivered 
Under  Existing  Contracts"  and  we 
changed  "Number  of  Head  of  Estimated 
Maximum  Deliveries  of  Swine"  to 
"Estimated  Maximum  Nimiber  of  Swine 
To  Be  Delivered  Under  Existing 
Contracts."  We  corrected  the  labels  in 
the  tables  fi-om  "Existing  Contract 
Types"  to  "Contract  Types."  We  added 
the  explanatory  text  "(12  Months 
Following  the  Report  Month)"  to  the 
Month/Year  label.  On  the  sample  form, 
the  month/year  elements  were 
illustrated  with  a  four-digit  year;  on  the 
actual  form,  the  packer  will  only  need 
to  provide  the  last  two  digits  of  the  year. 
On  the  sample  form,  the  row  for 
Available  contracts  shows  an  X  for  one 
of  the  contract  types  to  denote  the    , 
packer  had  available  contract(s)  of  that 
type;  to  facilitate  the  electronic 
processes,  we  changed  this  row  to 
provide  "yes"  and  "no"  choices. 
Similarly,  on  the  sample  form,  the  row 
for  Expansion  clauses  required  the 
packer  to  fill  in  the  number(s)  related  to 
the  expansion  clauses  in  the  existing 
contracts  of  each  contract  type;  we 
changed  this  row  to  provide  boxes  to 
mark  for  expansion  clauses  1,2,  and  3. 

Copies  of  the  form  and  the        ^ 
instructions  are  available  upon  request 
and  have  been  included  in  the 
information  collection  package 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  approval. 

Other  changes  and  corrections  have 
been  made  to  the  regulations.  These 
changes  are  summarized  later  in  this 
document. 
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Discussion  of  Comments 

On  September  5,  2000,  we  published 
a  proposal  in  the  Federal  Register  (65 
FR  53653-53679)  to  implement  the 
swine  contract  library  regulations  as 
required  by  the  Swine  Packer  Marketing 
Contracts  subtitle  of  the  LMRA.  We 
solicited  comments  concerning  our 
proposal  for  30  days  ending  October  5, 
2000.  We  received  1 1  comments  by  that 
date.  The  comments  were  from  swine 
producers,  swine  producer  groups,  meat 
packers,  meat  packer  groups,  and  a  state 
Department  of  Agriculture.  Seven 
comments  supported  the  proposal  in 
part.  The  comments  raised  some 
questions  and  concerns  about  parts  of 
the  proposed  rule.  These  questions  and 
concerns  and  our  response  to  those 
conunents,  including  changes  we  are 
making  to  the  rule,  are  discussed  below. 

Packer  Reporting  Clarifications 

Comment:  The  use  of  the  terms  "type 
of  contract"  and  "example  contract" 
needs  clarification. 

Response:  There  was  apparent 
confusion  caused  by  the  use  of  the  terms 
"type  of  contract"  and  "example 
contracts"  in  the  proposed  rule.  The 


term  "type  of  contract"  is  used,  as  it  is 
in  the  legislation,  to  define  contract 
categories.  The  term  "example  contract" 
is  used  to  identify  the  contracts  that 
packers  will  submit  to  GEPSA. 

"Type  of  contract"  refers  to  the 
categories  that  will  be  used  throughout 
the  swine  contract  library  to  group 
contracts.  The  term  "type  of  contract" 
was  used  and  defined  in  the  LMRA;  in 
ordw  to  eliminate  confusion  we  will  use 
the  term  "contract  type"  in  its  place  in 
this  docimient  and  the  rule.  As  defined 
by  the  LMRA,  the  contract  type 
categories  are  identified  by  the  way  in 
which  base  price  is  determined  and  by 
the  presence  or  absence  of  a  ledger 
account*  The  categories  will  be  used  for 
aggregating  data  on  contracts  and 
contract  information  in  the  swine 
contract  library.  The  six  contract  type 
categories  used  in  the  swine  contract 
library  are: 

(1)  Swine  or  pork  market  formula 
purchases  with  a  ledger, 

(2)  Swine  or  pork  market  fonhula 
purchases  without  a  ledger, 

(3)  Other  market  formula  purchases 
with  a  ledger, 


(4)  Other  market  formula  purchases 
without  a  ledger, 

(5)  Other  purchase  arrangements  with 
a  ledger,  and 

(6)  Other  purchase  arrangements 
without  a  ledger. 

GIPSA  will  sort  packers'  contracts 
into  these  six  categories;  the  use  of 
contracts  in  different  categories  will 
vary  by  packer.  For  example,  one 
packer's  contracts  may  all  fit  into  one 
category  while  another  packer's 
contracts  may  fit  into  three  of  the  six 
categories. 

In  the  proposed  rule,  "type  of 
contract"  was  defined  in  section  206.1. 
The  definition  specified  the  six 
categories.  For  clarity,  we  changed  the 
term  "type  of  contract"  to  "contract 
type"  throughout  the  nde.  These 
changes  appear  in  paragraphs  206.2(f), 
206.3(cK2),  (3),  (5),  206.3(g)(ii),  (ui),  and 
(v).  In  addition,  we  corrected  the 
definition  of  the  term  by  adding  a 
comma  after  the  word  packer  in  the  first 
sentence.  Due  to  additional  changes  in 
response  to  another  comment,  the 
changes  for  paragraphs  206.3(c)(2)  and 
(g)(ii)  are  shoviTi  following  the  other 
comment. 


Text  of  ttte  regulation  as  proposed 


Type  of  Contract.  The  classification  of  contracts  or  risk  management 
agreements  for  the  purchase  of  swine  committed  to  a  packer  by  tt»e 
detemiination  of  the  base  price  and  tfw  presence  or  absence  of  an 
accrual  account  or  ledger  (as  defined  in  this  section).  The  type  of 
contract  categories  are:  *    *    * 

206.2(f)  What  information  from  the  swine  packer  marketing  contract  li- 
brary will  be  made  available  to  the  put>lic?  GIPSA  will  summarize  the 
information  it  has  received  on  contract  ternis,  including,  but  not  lim- 
ited to,  base  price  determination  and  ttie  sctieduies  of  premiums  or 
discounts.  GIPSA  will  summarize  the  informatkjn  by  region  and  type 
of  contract  as  defined  in  §206.1.  Geography  regions  will  be  defined 
in  such  a  manner  as  to  avokj  divulging  data  on  individual  firms'  oper- 
ations and  the  parties  to  contracts  will  not  be  identified. 

206.3(c)(3)  Estimates  of  committed  swine.  The  packer's  estimate  of  the 
total  number  of  swine  committed  under  contract  for  delivery  to  each 
plant  for  slaughter  within  each  of  tfie  following  12  calendar  months 
beginning  with  the  1st  of  the  month  immediately  following  the  due 
date  of  the  report.  The  estimate  of  total  swine  comrritted  will  be  re- 
ported by  type  of  contract  as  defined  in  §206.1. 

^.  3(c)(5)  Maximum  estimates  of  swine.  The  packer's  estimate  of  the 
maximum  total  number  of  swine  that  potentially  could  be  delivered  to 
each  plant  within  each  of  the  following  12  calendar  months,  if  any  or 
all  the  types  of  expansk>n  provisions  kjentified  in  accordance  with  the 
requirement  in  paragraph  (c)(4)  of  this  section  are  executed  The  es- 
timate of  maximum  potential  deliveries  must  be  reported  by  type  of 
contract  as  defined  in  §206.1 

206.3(g)(3)(iii)  The  sum  of  packers'  reported  estimates  of  total  number 
of  swine  committed  by  contract  for  delivery  during  the  next  6  and  12 
months  tjeginning  with  ttie  month  the  report  is  put)lished.  The  report 
will  indrcatfc  ttie  number  of  swine  committed  by  geographk:  reporting 
region  and  by  type  of  contract. 


Text  of  tfte  regufation  as  revised 


Contract  type.  The  classificatkxi  of  contracts  or  risk  management 
agreements  for  ttie  purchase  of  swine  commltled  to  a  packer,  by  the 
determination  of  ttie  t}ase  price  and  tt>e  presence  or  absence  of  an 
accrual  account  or  ledger  (as  defined  in  this  sectkj;))  The  contract 
type  categories  are:  *     *    * 

206.2(f)  What  information  from  tfye  swine  contract  library  will  toe  made 
available  to  tt>e  public?  GIPSA  will  summarize  the  informatkjn  it  has 
received  on  contract  terms,  including,  but  not  limited  to,  base  price 
determination  and  the  sctieduies  of  premiums  or  discounts.  GIPSA 
will  make  the  information  available  by  region  and  contract  type  as 
defined  in  §206.1,  for  public  release  one  month  after  the  initial  sut>- 
mission  of  contracts.  Geographic  regions  will  be  defined  in  such  a 
manner  to  provide  as  much  information  as  possible  while  maintain- 
ing confidentiality. 

206.3(c)(3)  Estimates  of  committed  swine.  Each  packer  must  provkJe 
an  estimate  of  the  total  number  of  swine  committed  under  existing 
contracts  for  delivery  to  each  plant  for  slaughter  within  each  of  ttie 
folkwing  12  calendar  months  beginning  with  the  1st  of  the  month 
immediately  following  ttie  due  date  of  the  report.  The  estimate  of 
total  swine  committed  will  tw  reported  by  contract  type  as  defined  in 
§206.1. 

206,3(c)(5)  Maximum  estimates  of  swine.  Ttie  packer's  estimate  of  ttie 
maximum  total  numtjer  of  swine  ttiat  potentially  coukj  be  delivered  to 
each  plant  within  each  of  the  folk)wing  12  calendar  months.  If  any  or 
all  of  ttie  types  of  expansion  clauses  identified  in  accordance  with 
the  requirement  in  paragraph  (c)(4)  of  this  sectkm  are  executed.  The 
estimate  of  maximum  potential  deliveries  must  tie  reported  for  all  ex- 
isting contracts  by  contract  type  as  defined  in  §206  1 

206.3(g)(3)(iii)  The  sum  of  packers'  reported  estimates  of  the  total 
number  of  swine  committed  by  contract  for  delivery  during  the  next  6 
and  12  months  tieginning  with  ttie  month  ttie  report  is  putilistied. 
The  report  will  indrcate  the  number  of  swine  committed  by  geo- 
graphic reporting  region  and  by  contract  type. 


*  A  ledger  or  accrual  account  is  an  account  held 
by  the  packer  on  behalf  of  a  producer  ttiat  accrues 


a  running  positive  or  negative  Italance  as  a  result 
of  a  pricing  determination  included  in  a  contract 


that  establishes  a  mininum  and/or  maximum  level 
of  base  price  paid. 
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Text  o<  the  regulition  as  proposed 


206.3{g)(3)(v)  Tt»e  sum  of  packers'  reported  estimates  of  ttie  maximum 
total  numt)er  of  swine  ttiat  potentially  could  be  delivered  during  each 
of  tfie  next  6  and  12  monttis  if  all  expansion  provisions  in  current 
contracts  are  Executed.  The  report  will  irxlicate  tt>e  sum  of  estimated 
maximum  potential  deliveries  by  geographic  reporting  region  and  by 
type  of  contract. 


Text  of  the  regulation  as  revised 


206.3(g)(3)(v)  The  sum  of  packers'  reported  estimates  of  the  maximum 
total  number  of  swine  that  potentially  coukj  be  delivered  during  each 
of  the  next  6  and  12  months  if  all  expansion  clauses  in  current  con- 
tracts are  executed.  The  report  will  indicate  the  sum  of  estimated 
maximum  potential  deliveries  by  geographic  reporting  region  arxl  by 
contract  type. 


To  provide  information  on  the 
contract  types  available,  GIPSA 
considered  th^ information  to  be 
provided  and  the  best  way  to  collect 
that  informati(in.  GIPSA's  interpretation 
of  the  requirerdents  is  that  we  should 
make  availably  information  about 
contract  terms  I  (for  example,  noncarcass 
merit  premiunjs)  that  may  affect  the 
calculation  of  the  actual  price  paid  to 
producers.  This  information  is  available 
in  the  contract^  and  attached  dociunents 
that  complete  the  contract.  GIPSA 
considered  reciuiring  each  packer  to 
submit  all  of  ins  contracts,  but 
determined  that  would  be  imnecessarily 
burdensome  and  would  not  be  feasible 
to  publish  information  in  a  timely 
manner.  Ther^ore.  to  collect  the 
information,  GjCPSA  proposed  to  require 
packers  to  subtnit  example  contracts. 

"Example  contracts"  are  contracts 
that  a  packer  submits  to  GIPSA  to 
represent  the  Qontracts  that  the  packer 
has  with  or  xm  kes  available  to 
producers.  Thi  i  packer  must  review  its 
contracts  and  !  elect  an  example  contract 
to  represent  th  Dse  contracts  that  are 
identical  basec  on  the  following  criteria 
(referred  to  as  he  "four  example- 
contract  criteri  a"): 


(1)  Base 
price; 

(2)  Appl 
accoimt; 


pride  or  determination  of  base 
icatjon  of  a  ledger  or  accrual 


(3)  Carcass  merit  premium  and 
discount  schedules:  and 

(4)  Use  and  amoiuit  of  noncarcass 
merit  premiums  and  discounts. 

Section  206.2,  paragraphs  (b)  and  (c), 
requires  packers  to  submit  an  example 
of  each  contract;  paragraph  (d)  specifies 
the  four  criteria  the  packer  must  use  to 
identify  example  contracts. 

Comment:  What  contracts  need  to  be 
reported? 

Response:  Each  packer  must  submit  as 
many  example  contracts  as  are  required 
to  represent  all  of  the  contracts  that  it 
ciurently  has  with  or  makes  available  to 
a  producer  or  producers.  For  the  initial 
submission,  the  packer  will  submit 
example  contracts  that  represent  all  of 
the  existing  and  available  contracts.  For 
subsequent  submissions,  the  packer  will 
submit  example  contracts  when  a 
change  to  a  previously  submitted 
example  contract  occurs  or  a  new 
contract  is  made  available  that  results  in 
a  new  example  contract  based  on  the 
four  example-contract  criteria  listed 
above. 

Comment:  The  use  of  the  terms 
"available,"  "existing,"  and  "offered"  to 
describe  contracts  needs  clarification. 
Specifically,  the  reporting  of  "offered" 
contracts  includes  contracts  that  have 
expired.  Packers  should  submit  only 
available  and  existing  contracts. 

Response:  We  will  require  packers  to 
submit  example  contracts  for  available 
and  existing  contracts.  The  words 


"offered,"  "available,"  and  "existing" 
were  all  used  in  the  legislation.  In  the 
proposed  rule  we  addressed  the  use  of 
the  three  terms  and  explained  our 
interpretation  of  the  use  of  the  words. 
All  three  of  the  words  were  used  with 
reference  to  information  to  be  submitted 
by  packers.  As  stated  in  the  proposed 
rule,  "Tj^jes  of  contracts  offered" 
includes  both  "types  of  contracts 
available"  and  "types  of  existing 
contracts"  (65  FR  53655). 

We  eliminated  the  use  of  the  term 
"offered  contracts"  and  replaced  it  with 
"available  and  existing  contracts,"  as 
appropriate.  In  addition,  to  further 
eliminate  confusion,  we  eliminated  the 
use  of  the  word  "offer"  as  in  "new 
offers"  and  replaced  it  with  the  term 
"contracts  made  available"  as 
appropriate.  The  words  "offers," 
"offered,"  and  "offering"  were  all  used 
in  the  rule  language  in  the  proposed 
rule;  to  eliminate  confusion,  we  revised 
the  rule  language  to  use  the  words 
"available"  and  "existing"  in  their 
place.  These  changes  appear  in  the 
definition  of  the  term  "noncarcass  merit 
premium  or  discoxmt,"  paragraphs 
206.2(c)  (title  and  text),  (h),  206.3(c)(1), 
(c)(2),  and  (g)(3)(ii).  (Paragraphs  206.2(c) 
and  (h)  were  also  revised  in  response  to 
cmother  comment;  the  changes  to  the 
proposed  text  for  these  paragraphs  of 
the  regulations  are  shown  below  in 
response  to  that  other  comment.) 


Text  of  ttie  regul  rtion  as  proposed 


Text  of  the  regulation  as  revised 


Noncarcass  meit  premium  or  discount.  An  increase  or  decrease  in  the 
price  for  tt>e  fiurchase  of  swine  offered  by  an  individual  packer  or 
packing  plant, j  based  on  any  factor  other  than  the  characteristics  of 
the  carcass,  if  ttie  actual  amount  of  the  premium  or  discount  is 
known  t>efore  ff^e  purchase  arxl  delivery  of  the  swine. 

206.3(c)(1)  Existing  contracts  The  types  of  contracts  the  packer  cur- 
rently is  usingi  for  ttie  purchase  of  swine  tor  slaughter  at  each  plant. 
Each  packer  must  report  types  of  contracts  in  use  even  if  ttiose  types 
are  not  currently  being  offered  for  renewal  or  to  additional  producers. 
Existing  contracts  will  be  shown  on  the  report  by  providing  monthly 
estimates  of  tne  numt)er  of  swine  committed  to  t>e  delivered  under 
tt>e  contracts  in  each  category  of  the  types  of  contracts  as  defined  in 
§206.1.  [ 

206.3(c)(2)  Available  contracts.  The  types  of  contracts  the  packer  is 
currently  offeriig  to  producers,  or  is  making  available  for  renewal  to 
currently  contnacted  producers,  for  purchase  of  swine  for  slaughter  at 
each  plant  Or»  the  monttily  report,  a  packer  will  indwate  each  type  of 
contract,  as  defined  in  §206.1,  that  the  packer  is  currently  offering. 


Noncarcass  merit  premium  or  discount  An  increase  or  decrease  in  the 
price  for  the  purchase  of  swine  made  available  by  an  individual 
packer  or  packing  plant,  based  on  any  factor  ether  than  the  charac- 
teristics of  the  carcass,  if  the  actual  amount  of  the  premium  or  dis- 
count is  known  before  ttie  purchase  and  delivery  of  the  swine. 

206.3(c)(1 )  Numtjer  of  swine  to  be  delivered  under  existing  contracts. 
Existing  contracts  are  contracts  the  packer  currently  is  using  for  the 
purchase  of  swine  for  slaughter  at  each  plant.  Each  packer  must 
provide  monthly  estimates  of  the  number  of  swine  committed  to  tie 
delivered  under  all  of  its  existing  contracts  (even  if  those  contracts 
are  not  currently  available  for  renewal  or  to  additional  producers)  in 
each  contract  type  as  defined  in  §206.1 . 

206.3(c)(2)  Available  contracts.  Available  contracts  are  contracts  the 
packer  is  cun-ently  making  available  to  producers,  or  is  making  avail- 
able for  renewal  to  currently  contracted  producers,  for  the  purchase 
of  swine  for  slaughter  at  each  plant.  On  the  monthly  report,  a  packer 
will  indicate  each  contract  type,  as  defined  in  §206.1,  that  the  pack- 
er is  currently  making  available. 
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Text  of  the  regulation  as  proposed 


206.3(g)(3)(ii)  The  types  of  contracts  currently  being  offered  to  addi- 
tional producers  or  available  for  renewal  to  currently  contracted  pro- 
ducers in  each  geographic  region. 


Text  of  the  regulation  as  revised 


206,3(g)(3)(ii)  The  contract  types  currently  being  made  available  to  ad- 
ditional producers  or  available  for  renewal  to  currently  contracted 
producers  in  each  geography  region. 


Comment:  Packers  should  submit  any 
and  all  amendments,  addenda,  or 
specialty  clauses  that  they  make 
available.  Submitted  contracts  should  be 
fully  representative  of  those  contracts 
currently  in  effect. 

Response:  The  regulation  requires 
packers  to  submit  example  contracts. 
We  believe  that  the  example  contracts 
should  include  any  and  all 
amendments,  addenda,  and  specialty 
clauses  that  complete  the  contract.  As 
discussed  above,  we  determined  that 
packers  would  submit  example 
contracts  based  on  a  set  of  criteria.  The 
criteria  used  to  identify  example 
contracts  focuses  on  price  determining 
contract  terms.  Using  this  criteria,  the 
example  contracts  submitted  should 
provide  the  full  range  of  price 
determining  contract  terms  for  all 
available  and  existing  contracts.  The 
example  contracts  may  not  provide  all 
of  the  other  provisions  (non-price 
determining  contract  terms)  for  all 
available  or  existing  contracts.  GIPSA 
will  publish  as  much  information  as 
possible  on  the  non-price  determining 
contract  terms  contained  in  the  example 
contracts  while  maintaining 
confidentiality.  Therefore,  we  did  not 
make  any  changes  in  response  to  this 
comment. 

Comment:  The  requirements  for 
"reporting  conciurently"  and  "real-time 
reporting"  need  clarification.  How 
would  this  apply,  especially  during 
contract  negotiations?  Contracts  and 
proposed  changes  to  contracts  should 
not  have  to  be  reported  until 
negotiations  are  final.  Publish 
information  within  one  week  of  the 
contract  first  being  made  available, 
issuing  either  a  new  contract  or  a 
change  in  a  contract  rather  than  on  the 
actual  day.  Examples  of  contract 
development  include:  a  final  contract 
develbped  through  a  series  of 
discussions  with  producers  and  groups 


of  producers;  contract  made  available 
and  accepted  the  same  day  or  the  next 
day;  and  contracts  renegotiated  2  weeks 
later  and  again  a  week  later. 

Response:  After  a  packer's  initial 
submission  of  example  contracts  for  the 
swdne  contract  library,  the  packer  must 
provide  example  contracts  when  a 
contract  is  made  available  that  results  in 
a  different  example  contract  as 
determined  by  using  the  four  example- 
contract  criteria.  The  LMRA  requires  the 
Secretary  to  make  the  information 
available  "on  a  real-time  basis  if 
practicable."  In  the  proposed  rule,  we 
used  the  word  "concurrently"  for  the 
timing  of  this  reporting  and  proposed  to 
require  the  packer  to  provide  example 
contracts  to  GIPSA  on  the  day  the 
contract  is  made  available.  The 
examples  provided  in  the  comments 
caused  us  to  reconsider  the  same-day 
submission  requirement. 

We  believe  that  the  intention  of 
requiring  the  library  to  include  available 
contracts  and  requiring  the  Secretary 
make  information  available  on  a  real 
time  basis,  if  practicable,  was  to  provide 
producers  with  information  about 
contracts  in  a  timely  manner  to  enable 
the  producers  to  know  what  terms  are 
available.  'If  packers  submit  contracts 
only  after  final  negotiations  and  do  not 
submit  the  original  contract,  then  this 
purpose  is  defeated.  We  understand  that 
contract  negotiations  may  result  in  a 
contract  the  same  day  the  contract  is 
made  available  to  producers,  which 
would  make  submitting  the  contract,  as 
an  example  contract,  difficult  to  do  on 
the  same  day  it  is  made  available.  We 
also  believe  that  wjiiting  a  week  for  the 
submission  of  the  information  would 
not  provide  adequate  notice  of  the 
contracts  to  producers. 

The  steps  involved  in  collecting  and 
processing  the  information  are  time 
consuming.  One  of  om-  goals  is  to 
minimize  the  amount  of  time  required 
to  get  the  information  out  to  the 


producers.  To  minimize  the  length  of 
time  it  takes  us  to  process  the 
information  and  provide  the  reports,  we 
have  automated  as  much  of  the  process 
as  possible. 

Even  with  the  automation  of  oiu- 
process,  we  need  to  receive  the  example 
contracts  fttim  the  packers  in  a  timely 
fashion,  in  order  for  us  to  meet  the 
requirement  of  "real  time"  reporting  as 
closely  as  we  can.  Therefore,  the  packer 
must  submit  example  contracts  to  us 
within  one  business  day  of  making  the 
contract  available  or  revising  the 
contract,  when  the  available  contract  or 
the  change  results  in  a  new  or 
replacement  example  contract.  In 
addition,  packers  will  also  be  required 
to  notify  us  of  expired  contracts  or 
withdrawn  contracts  by  the  next 
business  day,  to  enable  us  to  remove  the 
information  fttim  the  contract  summary 
reports  and  keep  the  information  up  to 
date  and  representative  of  available  and 
existing  contracts.  Therefore,  we 
changed  the  submission  requirements 
specified  in  paragraph  (c)  and  paragraph 
(h)  of  section  206.2  of  the  regulations  to 
require  the  packer  to  submit  available 
contracts  within  one  business  day  of 
making  the  contract  available  or  of  a 
contract  change,  expiration,  or 
withdrawal. 

Other  changes  to  paragraph  206.2(h) 
included  changing  "on  the  day  that  one 
of  its  example  contracts  no  longer 
represents  any  existing  or  offered 
contracts"  to  "when  an  example 
contract  no  longer  represents  any 
existing  or  available  contract  (expired  or 
withdrawn),"  adding  a  sentence  to  the 
end  of  the  paragraph  to  specify  that  the 
example  contracts  and  notifications 
must  be  submitted  within  one  business 
day,  and  combining  the  first  and  second 
sentences  of  the  paragraph  and 
correcting  the  sentence  by  changing  the 
word  "that"  to  "if  in  the  phrase  "if  the 
new  example  contract." 


Text  of  the  regulation  as  proposed 


206.2(c)  What  offered  contracts  do  I  need  to  provide  and  wfwn  are 
ttiey  due?  After  the  initial  submission,  each  packer  must  send  GIPSA 
an  example  of  each  new  contract  it  offers  to  a  producer  or  producers 
on  the  day  the  contract  is  offered  at  each  plant  that  it  operates  or  at 
which  it  has  swine  slaughtered  that  meets  the  definition  of  packer  in 
§206.1. 


Text  of  the  regulation  as  revised 


206.2(c)  Wttat  available  contracts  do  I  need  to  provide  and  when  are 
they  due?  After  the  initial  submission,  each  packer  must  send 
GIPSA  an  example  of  each  new  contract  it  makes  availatile  to  a  pro- 
ducer or  producers  within  one  business  day  of  ttie  contract  being 
made  available  at  each  plant  that  it  operates  or  at  which  it  has  sv^rine 
slaughtered  that  meets  the  definition  of  packer  in  §206.1. 
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Text  of  ttie  regufation  as  proposed 


Text  of  the  regulation  as  revised 


206  2(h)  What  dlo  I  need  to  do  when  a  previously  submitted  example 
contract  is  no\  longer  a  valid  example  due  to  contract  ctianges,  expi- 
ration, or  wittidrawal?  Pacl<ers  must  submit  a  new  example  contract 
when  contract  changes  result  in  changes  to  the  criteria  specified  in 
paragraph  (d)  of  this  section.  Packers  must  notify  GIPSA  that  tfie 
new  example  contract  replaces  the  previously  submitted  example 
contract  Packers  must  notify  GIPSA  on  the  day  that  one  of  its  exam- 
ple contracts  fio  longer  represents  any  existing  or  offered  contracts. 
This  notification  must  specify  the  reason,  tor  example,  changes  to  a 
contract,  expiation  of  an  existing  contract,  or  withdrawal  of  an  of- 
fered cbntract. 


206.2(h)  What  do  I  need  to  do  when  a  previously  submitted  example 
contract  is  no  longer  a  valid  example  due  to  contract  changes,  expi- 
ration, or  withdrawal?  Each  packer  must  submit  a  new  example  con- 
tract when  contract  changes  result  in  changes  to  any  of  the  four  ex- 
ample-contract criteria  specified  in  paragraph  (d)  of  this  section  and 
notify  GIPSA  if  the  new  example  contract  replaces  tfie  previously 
submitted  example  contract.  Each  packer  must  notify  GIPSA  when 
an  example  contract  no  longer  represents  any  existing  or  available 
contract  (expired  or  withdrawn).  Each  packer  must  submit  these  ex- 
ample contracts  and  notifications  within  one  business  day  of  the 
charige,  expiration,  or  withdrawal. 


(Comment:  F  ot  new  available 
contracts,  neg<  itiated  contracts,  and 
revised  contracts,  under  which 
circumstances  does  a  packer  need  to 
send  the  contr  ict  to  GIPSA  as  an 
example  contr  ict  and  when  is  the 
example  contr  ict  due?  For  contract 
changes,  what  is  required  for 
compliance?  Aie  packers  to  report 
modifications  to  existing  contracts  as 
new  contracts'  This  is  especially 
important  for  '  verbal  contracts  because 
they  tend  to  b<  modified  several  times 
even  after  initi  al  agreement  is  reached. 

Response:  T  le  packer  must  submit  an 
example  contr  ict  when  a  new  available 
contract,  negoi  iated  contract,  or  revised 
contract  is  not  the  same  as  any 
previously  sut  mitted  example  contracts, 
as  determined  by  any  difference  in  the 
four  example-<  :on tract  criteria.  The 
example  contr  ict  must  be  submitted 


within  one  business  day  of  a  negotiated 
contract,  a  contract  change,  or  a  contract 
being  made  available. 

After  a  contract  is  made  available  to 
a  producer  and  reported  to  GIPSA  as  an 
example  contract,  there  may  be  changes 
made  through  negotiations.  When  the 
negotiations  are  complete  and  the 
packer  has  an  accepted  contract,  the 
packer  will  determine  if  the  contract  is 
represented  by  the  Scune  example 
contract  as  the  available  contract,  if  it  is 
represented  by  another  previously 
submitted  example  contract,  or  if  it 
constitutes  a  new  example  contract  that 
must  be  submitted.  If  the  negotiated 
contract  is  represented  by  a  previously 
submitted  example  contract  that  has  not 
expired  or  been  withdrawn,  then  the 
packer  does  not  need  to  submit  an 
example  contract  for  the  negotiated 
contract.  If  the  negotiated  contract  is  not 


represented  by  a  previously  submitted 
example  contract,  then  the  packer  needs 
to  submit  the  negotiated  contract  as  an 
example  contract.  The  submission  will 
be  a  new  or  replacement  example 
contract  based  on  whether  or  not  the 
previously  submitted  example  contract 
is  still  a  valid  example  contract  for  any 
available  or  existing  contracts.  The 
packer  will  report  the  example  contract 
as  required  by  section  206.2  paragraph 
(h). 

The  following  chart  is  designed  to 
help  a  packer  decide  if  a  new  available 
contract,  negotiated  contract,  or  revised 
contract  needs  to  be  submitted  as  an 
example  contract  relative  to  previously 
submitted  example  contracts,  even  those 
that  have  expired  or  been  withdrawn. 
Specific  examples,  fi'om  the  comments, 
follow  the  chart. 

BtLUNG  CODE  3410-EN-P 
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New  available  contract:  Is  the  new  available  contract  identical  to  a  previously  submitted 
example  confract  based 


NO 


YES 


Send  the  new  available 
contract  as  an  example 
contract. 

The  example  contract  is 
due  the  next  business  day 
after  the  new  contract  is 
made  available  to  a 
producer.  . 


Has  the 

previously 

submitted 

example 

contract 

expired  or 

been 

withdrawn? 


YES 


NO 


Send  the  new  available  contract  as  an 
example  contract. 

The  example  contract  is  due  the  next 
business  day  after  the  new  contract  is 
made  available  to  a  producer. 
The  previously  submitted  example 
contract  will  represent  the  new 
available  contract;  the  packer  does  not 
I  need  to  send  a  new  example  contract. 


Negotiated  contract:  Is  the  negotiated  contract  resulting  from  an  available  contract  identical 
.^9- ?.I???.Yi93^!y.  submitted  confr^^^^  four  example-contract  criteria? 


NO 


YES 
Send  the  negotiated  contract  as  an 
example  contract. 

The  example  contract  is  due  the  next 
business  day  after  the  contract  is 
negotiated. 


Send  the  negotiated 

contract  as  an  example 

contract. 

The  example  contract  is 

due  the  next  business  day 

after  the  contract  is 

negotiated. 


Has  the 

previously 

submitted 

example 

contract 

expired  or 

been 

withdrawn? 


YES 


NO 


Revised  contract:  Is  the  revised  contract 
on  the  four  example-contract  criteria? 


The  previously  submitted  example 
contract  will  represent  the  negotiated 
contract  resulting  from  the  available 
contract;  the  packer  does  not  need  to 
send  a  new  example  contract. 


identical  to  a  previously  submitted  contract  based 


NO 


YES 
Send  the  revised  contract  as  an 
example  contract. 

The  example  contract  is  due  the  next 
business  day  after  the  contract  is 
revised. 


Send  the  revised  contract 
as  an  example  contract. 
The  example  contract  is 
due  the  next  business  day 
after  the  contract  is 
revised. 


Has  the 

previously 

submitted 

example 

contract 

expired  or 

been 

withdrawn? 


YES 


NO 


The  previously  submitted  example 
contract  will  rq)resent  the  revised 
contract;  the  packer  does  not  need  to 
send  a  new  example  contract 


<FWP> 

In  addition,  we  developed  guidelines 
that  are  intended  to  provide  clarity  to 
packers  for  the  submission  of  example 
contracts.  When  this  final  rule  is 
published,  we  will  send  a  package  to 
each  packer  required  to  submit 


information  when  the  rule  is  effective; 
the  package  will  include  a  copy  of  the 
guidelines.  Copies  of  the  guidelines  are 
available  through  the  swine  contract 
library  Web  site  and  from  the  Des 
Moines  Regional  Office  upon  request, 
and  have  been  included  in  the 


information  collection  package 
submitted  to  OMB  for  approval. 

Comment:  When  should  a  verbal 
agreement  be  reported? 

Response:  The  requirement  for 
reporting  a  verbal  contract  is  the  same 
as  for  a  written  contract.  A  packer  must 


I 
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report  a  verbal  contract  to  GIPSA  within 
one  business  qay  of  the  contract's 
availability  or  change  when  the 
available  contiact  or  change  results  in 
an  example  contract  as  detennined  by 
the  four  example-contract  criteria. 

Comment:  li  a  packer  makes  a  verbal 
contract  avail^le  to  a  producer  on 
Monday,  is  th^t  available  contract 
reported  to  GIPSA  the  same  day? 
Similarly,  if  n<  gotiations  result  in  an 
accepted  conti  act  on  the  same  day,  do 
the  original  aviilable  contract  and 
subsequent  mbdification  both  have  to  be 
reported? 

Response:  If  both  the  available 
contract  and  tl  le  accepted  contract  occur 
on  Monday  an  1  if  the  original  available 
contract  is  stil  available  to  other 
producers,  then  the  packer  evaluates  the 
differences,  based  on  the  four  example- 
contract  criteri  a,  to  determine  if  the 
available  cpnt  act  and  the  accepted 
contract  are  re  jresented  by  one  or  two 
example  contr  icts  and  if  either  of  those 
example  contr  icts  have  been  submitted 
to  GIPSA  prev  ously  and  are  still 
included  in  th  i  swine  contract  Ubrary  as 
example  contr  ict(s)  for  available  or 
existing  contra  cts. 

•  If  there  aril  two  example  contracts, 
and  if  those  tw  o  example  contracts  were 
not  represent©  i  by  a  previously 
submitted  example  contract,  then  the 
packer  reports  both  the  available 
contract  and  tl  le  accepted  contract  as 
example  contr  »cts;  the  example 
contracts  woul  d  be  due  on  Tuesday  (the 
next  business  i  lay). 

•  If  there  is  ine  example  contract, 
and  if  the  exai  iple  contract  was  not  a 
previously  sut  mitted  example  contract, 
the  packer  woi  ild  report  the  example 
contract;  it  wo  iild  be  due  on  Tuesday 
(the  next  busii  ess  day). 

•  If  the  orig:  nal  available  contract  was 
not  available  t )  any  other  producers, 
then  only  the  ( xample  contract  for  the 
accepted  contiact,  which  occurred  on 
the  same  day  &  s  the  contract  was  made 
available,  wou  d  be  reported;  it  would 
be  due  on  Tue  tday  (the  next  business 
day). 

Comment:  V  'ould  the  reporting 
requirement  b(  >  different  if  the 
modification  o  cciured  on  the  Tuesday 
following  the  ( (riginal  contract 
availability  on  Monday? 

Response:  If  the  original  contract  was 
made  availabl(  i  on  Monday  and  the 
contract  is  ace  spted  on  Tuesday,  the 
reporting  requ  jement  may  be  different. 

•  If  the  coni  ract  made  available  on 
Monday  is  an  sxemiple  contract,  based 
on  the  four  exi  imple-contract  criteria, 
then  that  exan  pie  contract  is  due  on 
Tuesday  (the  ttext  business  day  after  it 
was  made  ava  lable)  (for  discussion 


piupose,  we  will  call  this  Example 
contract  X). 

•  If  the  contract  made  available  on 
Monday  were  accepted  on  Tuesday,  the 
packer  would  determine  if,  based  on  the 
foiu"  example-contract  criteria,  the 
accepted  contract  should  be  represented 
by  a  different  example  contract  (for 
discussion  purpose,  we  will  call  this 
Example  contract  Y).  If  Example 
contract  Y  had  not  been  submitted 
previously,  the  packer  would  report 
Example  contract  Y;  it  would  be  due  on 
Wednesday  (the  next  business  day  after 
it  was  accepted). 

— When  the  packer  submits  Example 
contract  Y,  if  Example  contract  X  is 
still  available  to  other  producers,  then 
the  packer  will  have  submitted  two 
example  contracts  (Example  contract 
X  on  Tuesday  and  Example  contract 
Y  on  Wednesday). 
— When  the  packer  submits  Example 
contract  Y,  if  Example  contract  X  was 
not  available  to  any  other  producers 
(the  available  contract  was 
withdrawn),  then  Example  contract  Y, 
for  the  accepted  contract,  would  be 
due  on  Wednesday  and  would  be 
submitted  as  a  replacement  example 
contract  to  replace  Example  contract 
X  submitted  on  Tuesday.  In  this 
scenario,  if  the  packer  wanted  to 
submit  only  one  example  contract,  the 
packer  could  choose  to  submit 
Example  contract  Y  earlier  than 
required,  by  submitting  it  on  Tuesday. 
Then  only  Example  contract  Y  would 
be  submitted  instead  of  submitting 
Example  contract  X  on  Tuesday  and 
replacing  it  with  Example  contract  Y 
on  Wednesday. 

Comment:  If  a  verbal  agreement  on  a 
5-year  window  contract  is  renegotiated 
two  weeks  later  to  extend  to  7  years  and 
renegotiated  the  following  week 
regarding  a  "sort  loss"  provision,  are 
these  three  reportable  events? 

Response:  No,  this  example  would  not 
result  in  three  reportable  events; 
however,  it  may  be  two  reportable 
events.  U  the  verbal  agreement  on  a  5- 
year  window  contract  was  not 
represented  by  a  previously  submitted 
example  contract,  then  it  would  be 
submitted  as  an  example  contract 
(reportable  event).  The  length  of 
contract  is  a  reportable  term  of  the 
verbal  contract,  but  it  is  not  one  of  the 
foiu-  example-contract  criteria  that  are 
used  to  identify  example  contracts. 
Renegotiating  the  length  of  the  contract 
from  5  years  to  7  years  does  not  change 
any  of  the  four  example-contract 
criteria.  Therefore,  in  the  example,  the 
result  of  the  first  renegotiation  would 
not  be  a  second  reportable  event. 
Renegotiating  the  "sort  loss"  provision 


would  be  a  change  to  one  of  the  four 
example-contract  criteria,  the  carcass 
merit  premium  and  discount  schedules, 
therefore,  if  there  was  not  any  other 
previously  submitted  example  contract 
that  is  the  same  based  on  the  four 
example-contract  criteria,  then  the 
renegotiated  contract  would  be  reported 
either  (1)  as  a  new  example  contract  if 
the  original  verbal  agreement  was  still  a 
valid  example  contract  (available  to  or 
existing  for  another  producer)  or  (2)  as 
a  replacement  example  contract  to 
replace  the  previously  submitted 
example  contract. 

Comment:  ff  the  verbal  agreement  is 
put  in  writing  several  days  afterward, 
does  that  constitute  a  different  or 
unique  reportable  event? 

Response:  If  the  verbal  agreement  is 
put  in  writing  several  days  afterward,  it 
would  not  constitute  a  different  or 
unique  reportable  event.  That  is, 
assiuning  the  written  version  and  the 
previously  submitted  example  contract 
that  represents  the  verbal  contract  are 
the  same  with  regard  to  the  four 
example-contract  criteria.  The 
reportable  event  would  be  the  original 
available  contract  and  the  accepted 
contract,  if  either  is  not  represented  by 
a  previously  submitted  example 
contract. 

Packer  Reporting  Clarifications 

Comment:  How  should  futures-based 
contracts  be  reported? 

Response:  Packers  must  report 
futiu^s-based  contracts  in  the  same 
manner  as  all  other  contracts,  by 
identifying  example  contracts  based  on 
the  four  example-contract  criteria  and 
submitting  the  example  contracts  to  us. 
For  the  summarized  reports  we  make 
available,  as  specified  in  the  definition 
of  "other  market  formida  purchases," 
we  will  report  futures-based  contracts  as 
"other  market  formula  piu"chases." 

In  the  proposed  rule,  the  packer  was 
responsible  for  the  classification  of 
contracts  into  categories  as  part  of  the 
packer's  preparation  for  submitting 
example  contracts.  To  eliminate 
confusion  about  how  to  categorize 
contracts  and  to  ensiuB  uniformity  of 
the  application  of  categories,  we 
eliminated  the  requirement  that  packers 
categorize  contracts,  which  was 
specified  in  the  preamble  of  the 
proposed  rule.  Instead,  GIPSA  will 
categorize  the  contract  into  the 
"contract  type"  category.  This  change 
will  reduce  the  biirden  on  packers.  We 
will  notify  the  packer  of  the  categories 
for  the  example  contracts  in  writing,  by 
phone,  or  by  another  method  as 
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needed.^  The  timing  and  method  of 
notification  will  vary,  in  part, 
depending  on  how  many  example 
contracts  we  receive  that  need  to  be 
categorized  and  how  long  that  takes.  We 
will  provide  each  packer  with 
notification  of  the  categories  for  each 
example  contract  at  least  2  weeks  before 
the  monthly  reports  are  due. 

Comment:  Do  packers  need  to  report 
ledger  balances  for  the  swine  contract 
library? 

Response:  No.  Contracts  with  ledgers 
or  accrual  accounts  will  specify  the  way 
ledgers  or  accrual  accounts  are  applied 
in  the  contract,  for  example,  the 
conditions  of  the  ledger  and  formulas  or 
methods  for  crediting  or  debiting  ledger 
accoiuits.  Therefore,  we  did  not  make 
any  changes  in  response  to  this 
comment 

Reported  Contract  information 

Comment:  Only  publish  information 
for  available  and  existing  contracts;  do 
not  publish  information  about  contracts 
that  are  no  longer  available  or  existing. 
What  contract  information  will  GIPSA 
publish? 

Response:  We  will  publish 
information  on  available  and  existing 
contracts.  Within  the  library  that  GIPSA 
is  required  to  maintain,  previously 
available  contracts  will  be  maintained, 
but  will  not  be  included  in  the  publicly 
reported  information  after  the  packer 
notifies  GIPSA  that  the  contract  is  no 
longer  available  or  has  expired. 

GIPSA  will  remove  the  previously 
submitted  example  contract  information 
from  the  publicly  reported  inforqiation 
when  a  packer  submits  a  replacement 
example  contract,  or  notifies  GIPSA  that 
a  contract  has  expired  or  a  contract  has 
been  withdrawn.  Therefore,  we  did  not 
make  any  changes  in  response  to  this 
conunent. 

Comment:  Release  redacted  contracts. 

Response:  The  amendment  to  the  P&S 
Act  that  creates  the  swine  contract 
library  requires  the  Secretary  to  make 
information  concerning  contract  types, 
not  the  contracts  themselves,  available 
to  producers  and  other  interested 
parties.  We  considered  the  alternative  of 
redacting  the  identity  of  persons 
(including  parties  to  the  contract)  and 
any  proprietary  business  information 
from  the  contracts  and  releasing  the 
redacted  contracts.  Publishing  redacted 
contracts  could  inadvertently  allow  the 
identity  of  a  packer  to  be  determined. 
For  example,  it  may  not  be  clear  that 


*The  regulation  will  require  a  total  of  33  pork 
packing  companies  (packers)  to  report  for  53  plants 
that  have  the  slaughtering  capacity  specified  in  the 
definition  of  "packer"  in  section  206.1,  based  on 
data  including  2002.  the  most  recem  year  for  which 
complete  data  are  available. 


information  on  the  device  used  to 
estimate  lean  percent  would  need  to  be 
redacted,  but  if  only  one  packer  is  using 
a  specific  device  to  estimate  lean 
percent,  then  the  packer  could  be 
identified  from  the  contract.  If  contracts 
were  redacted  to  a  level  of  detail  to 
ensure  that  confidentiality  is  preserved, 
then  very  little  information  would  be 
released.  Therefore,  we  did  not  make 
any  changes  in  response  to  this 
comment. 

Comment:  Change  the  format  of  the 
information  GIPSA  reports  by  linking 
the  reported  contract  terms  to  the  base 
price. 

Response:  In  designing  the  contract 
summary  reports,  one  of  oiu'  concerns 
was  how  to  provide  as  much 
information  as  possible  and  comply 
with  the  confidentiality  provision  in  the 
P&S  Act.  We  concluded  that  if  we 
linked  the  terms  &T)m  a  contract 
together  with  the  base  price 
information,  it  would  be  possible  to 
identify  an  individual  packer  based  on 
the  combination  of  that  information. 
Therefore,  we  did  not  make  any  changes 
in  response  to  this  comment. 

Comment:  All  carcass  and  noncarcass 
merit  premiums  and  discoimts,  not  just 
those  on  a  grid,  should  be  reported  by 
the  packer  and  by  GIPSA.  For  example, 
contract  terms  that  were  categorized  as 
"other  contract  terms"  in  the  proposed 
rule,  such  as  length  of  contract,  genetics, 
type  of  feed,  and  medication  are 
specified  in.  contracts  as  requirements 
and  therefore  should  be  treated  as 
premiiuns.  Contract  requirements,  other 
than  pricing  terms  identified  in  the 
proposed  rule  should  be  reported;  for 
example,  genetic  requirements  to 
qualify  for  a  contract.  Some  carcass 
merit  requirements  are  specifications 
that  are  not  included  on  a  grid;  these 
specifications  should  be  included  in  the 
contract  library.  Packers  should  have  to 
report  all  terms  of  agreement  for  a 
contract  so  producers  can  analyze  the 
information  and  make  a  marketing 
decision. 

Response:  As  specified  in  the 
definition  of  "noncarcass  merit 
premium  or  discoimt"  in  the  regulation, 
a  premium  is  an  increase  in  the  price  for 
the  purchase  of  swine  offered  by  a 
packer  based  on  a  factor  other  than  a 
carcass  characteristic  if  the  actual 
amount  of  the  premium  is  known  before 
the  purchase  and  delivery  of  the  swine. 
If  a  packer  includes  an  increase  in  price 
for  any  contract  term  other  than  a  term 
that  specifies  a  carcass  characteristic,  it 
will  be  treated  as  a  premixun. 

It  appears  that  there  was  some 
confusion  about  what  we  will  publish  in 
the  swine  contract  library.  The  sample 
report  shown  in  the  proposed  rule  was 


a  one-page  sample  highlighting  the 
types  of  information  that  we  proposed 
to  publish.  As  we  stated  in  the  preamble 
of  the  proposed  rule  (65  FR  53664): 

The  example  contracts  would  provide  the 
contract  library  with  unique  base  price 
determinations,  the  application  of  ledgers  or 
accrual  accounts,  carcass  merit  premium  and 
discount  schedules,  and  the  use  and  amount 
of  noncarcass  merit  premiums.  Other 
contract  terms  that  could  be  reported  include 
a  variety  of  terms  that  could  affect  producer's 
marketing  decisions,  such  as  quality  and 
weight  restrictions,  length  otcontract.  and 
use  of  packer  specified  genetics.  These  other 
contract  terms  would  not  be  included  in  the 
criteria  used  to  identify  example  contracts. 
Therefore,  the  information  contained  in  the 
contract  library  on  such  other  contract  terms  - 
may  not  represent  the  full  range  of 
alternatives  that  packers  are  offering  or  have 
offered.  We  propose  to  summarize 
information  on  contract  terms  from  the 
example  contracts  contained  in  the  contract 
library  to  provide  as  much  information  about 
contract  terms  as  possible,  subject  to  the 
confidentiality  protections. 

It  is  our  intention  to  publish  as  much 
information  from  the  contract  terms  as 
possible."  In  addition  to  the  price 
information,  the  sample  showed 
categories  for  Quality  and  Weight 
Restrictions  and  Other  General  Contract 
Terms.  Due  to  the  large  volume  of 
information  that  will  be  published  and 
for  ease  of  access  to  the  information  on 
the  Web  site,  we  changed  the  format  in 
the  followring  manner: 

•  In  the  proposed  rule,  the  sample 
report  showed  the  base  price 
determination  as  a  combination  of  five 
to  six  pieces  of  information  (65  FR 
53663).  This  was  intended  to  show  a 
variety  of  the  pieces  of  information  that 
are  used  to  determine  the  base  price  for 
a  contract.  Generally,  the  base  price  is 
calculated  based  on  a  reported  price.  To 
simplify  the  presentation  of  the  base 
price  determination  information,  on  the 
Web  site,  base  price  determination  will 
be  presented  as  a  list  showing 
combinations  of  foiu'  key  pieces  of 
information,  which  will  identify  the 
reported  price  used.  The  remaining 
details  used  to  determine  each  of  the 
base  prices  will  be  provided  under  the 
unique  combinations  of  those  four  key 
pieces  of  information.  The  four  key 
pieces  of  information  are: 
— Name:  The  title  or  reference  to  a 
published  or  private  report  (for 
example,  the  Agricultural 
Marketing  Service  (AMS)  Western 
Combelt  Lean  Hog,  plant  price, 
AMS  Omaha  Com,  or  CME  lean 
hog). 
— Version:  Typically,  named  reports 
will  have  more  than  one  version;  for 
reports  released  more  than  once  a 
day,  the  version  is  the  release  time 
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of  the  nan  ted  report  (for  example, 
open,  close,  mid-session,  or  10 
a.m.). 

— Time  peri  od:  Daily  and  weekly 
reports  ar  i  available  and  more  than 
one  repori  may  be  used  to  calculate 
the  base  pfrice.  The  time  period 
specifies  the  day(s)  or  week{s)  of  the 
version  of  the  report,  that  will  be 
used  to  ca  Iculate  base  price  (for 
example,  Day  prior  to  delivery, 
previous  i  veek  average,  or  20  week 
average). 

— Series:  Or  'the  version  of  the  report, 
the  series  will  identify  the  specific 
number,  dollar  value,  from  the 
report  (foi  example,  weighted 
average,  top,  or  mid-point). 

•  The  sample  report  in  the  proposed 
rule  showed  two  tables  for  premium  and 
discount  schedules,  which  showed 
aggregate  ran^s  for  the  premiums  and 
discoxmts  basdd  on  range  of  lean  percent 
and  carcass  wi  sight.  The  premium  and 
discount  sche(  lules  will  be  presented  in 
a  consistent  m  anner  and  will  show 
actual  adjustments. 

•  The  sample  report  showed  one 
noncarcass  marit  premium.  Noncarcass 
merit  premiums  and  discounts  will  be 
grouped  into  qategories  to  show  the 
various  amoiu  its  for  the  same 
noncarcass  pn  tmium  and  discount 
category. 

•  The  sample  report  showed 
generalized  statements  concerning  how 
a  ledger  accou  at  would  be  handled. 
Provisions  in  he  application  of  ledger 
section  will  be  grouped  into  four 
subcategories:JWindow/Target  Price, 
Window  Cone  itions.  Limits  on  Ledgers, 
and  Terminati  on  of  Ledger. 

•  The  samp  e  report  showed  two 
items  each  for  two  categories  for  other 
provisions  of  ( lontracts.  Other 
provisions  of  ( lontracts  will  include  all 
other  provisio  is,  grouped  into 
categories  to  s  low  similar  contract 
terms  togethei . 

The  "other  )rovisions"  section  of  the 
contract  sumr  lary  report  will  include 
contract  terms  from  all  example 
contracts  for  e  ach  contract  type  within 
a  region  relate  d  to  quality  and  weight, 
purchase  cone  itions  and  payment, 
volume  and  dulivery,  business  practices, 
and  general  cc  ntract  terms.  This  will  be 
an  aggregatior  from  all  example 
contracts  in  tl:  e  region  and,  to  ensure 
confidentialit  r,  will  not  be  linked  to 
other  contract  terms  from  example 
contracts.  The  "quality  and  weight" 
section  will  ii  elude  information  from 
contract  terms  specifying  drug  usage/ 
withdrawal,  gmetics,  nutrition,  carcass 
evaluation  pmgrams,  changes  in 
evaluation,  qu  ality  improvement 
programs,  ieai  i  percentage  or  yield 


requirements,  target  weights  and 
weights  used  for  payment,  off  quality 
hogs,  and  meat  quality  or  usability.  The 
"purchase  conditions  and  payment" 
section  will  include  information  from 
contract  terms  specifying  calculation  of 
payment,  changes  in  payment 
calculation,  transmittal  of  payment, 
penalties  for  failure  to  meet  standards, 
and  other  payment  conditions.  The 
"volume  and  delivery"  section  will 
include  information  from  contract  terms 
specifying  scheduling  and  delivery 
conditions,  voliune  requirements,  and 
right  of  first  refusal.  The  "business 
practices"  section  will  include 
information  from  contract  terms 
specifying  facilities,  records  and 
financial  soundness  requirements, 
transfer  of  title,  and  other  business 
conditions.  The  "general  contract 
terms"  section  will  include  information 
from  contract  terms  specifying 
assignment  of  agreement, 
confidentiality,  dispute  resolution, 
enforcement,  force  majeiu-e,  indemnify, 
notice  requirements,  term  of  the 
agreement,  termination  of  the 
agreement,  review  and  renewal  of  the 
agreement,  and  other  general  contract 
terms. 

Packers  will  submit  example  contracts 
to  GIPSA.  The  four  example-contract 
criteria  used  to  identify  example 
contracts  focuses  on  price  determining 
contract  terms.  Therefore,  submitted 
example  contracts  will  provide  the  full 
range  of  price  determining  contract 
terms  for  all  available  and  existing 
contracts.  The  example  contracts  may 
not  provide  all  of  the  other  provisions 
(non-price  determining  contract  terms) 
for  all  available  or  existing  contracts. 
GIPSA  will  publish  as  much 
information  on  the  non-price 
determining  contract  terms  as  possible 
while  maintaining  confidentiality. 
Therefore,  we  did  not  make  any  changes 
in  the  rule  in  response  to  this  comment, 
however  the  contract  simunary  report 
has  been  changed  as  previously 
described. 

Comment:  Use  uniform  measurements 
and  terms  for  published  contract 
information,  such  as  the  range  of 
percent  lean,  base  price,  and  carcass 
weight.  Report  the  base  price  on  a 
carcass  weight  basis  on  a  consistent 
weight  basiff  or  have  the  weight  clearly 
labeled  on  the  report.  Reports  must 
foster  easy  comparison. 

Response:  To  the  extent  that  the 
packers  use  uniform  measurements  and 
terms,  we  will  report  imiform 
measurements  and  terms.  We  will 
receive  example  contracts  from  packers 
and  publish  a  siunmary  of  contract 
terms  based  on  those  example  contracts. 
Different  packers  use  different 


measurements  and  terms,  which  mil  be 
reported  in  the  contract  simunaries. 

The  information  from  the  swine 
contract  library  will  provide  producers 
vnth  information  frtim  available  and 
existing  contracts.  We  will  publish  as 
much  information  from  the  contract 
terms  as  possible,  so  producers  can  see 
the  variety  of  terms  that  packers  are 
making  available  or  using.  We  agree 
with  the  commenter  that  the 
information  must  be  presented  in  a  way 
that  will  foster  easy  comparison;  given 
the  quantify  of  iniormatien  and  the 
limitations  of  the  confidentialify 
protections,  we  have  designed  the 
siunmary  reports  to  foster  easy 
comparison  by  grouping  like 
information  together  into  relevant 
categories  of  contract  terms.  We  believe 
that  the  greatest  value  in  the 
information  from  contract  terms  will  be 
gained  by  providing  producers  the 
abilify  to  see  contract  terms  in  as  close 
to  the  original  content  and  language  as 
possible.  In  that  way,  producers  will 
better  understand  the  contract  terms 
that  are  actually  available.  To  prepare 
reports  that  would  attempt  to  convert 
the  contract  terms  to  uniform  measiu'es 
would  require  conversion  factors  that 
were  constantly  updated  and  if  we 
waited  to  assure  the  use  of  correct 
conversion  factors,  we  could  not  present 
the  information  in  real-time. 
Additionally,  we  could  inadvertently 
change  the  content  or  lose  information. 
Therefore,  we  did  not  make  any  changes 
in  response  to  this  comment. 

Comment:  Producers  are  unlikely  to 
identify  the  contract  provisions  of 
interest  and  approach  packers  within 
the  region  to  negotiate  a  contract. 
Producers  looking  for  a  contract  with  a 
packer  generally  have  to  take  one  of  the 
contracts  currentiy  available.  They  may 
look  for  different  available  contracts,  but 
individual  producers  generally  don't 
have  the  bargaining  power  to  get 
packers  to  incorporate  beneficial 
provisions  into  a  newly  drafted  contract. 
For  the  reported  contract  information  to 
be  beneficial  it  must  provide  as 
complete  a  picture  of  each  contract 
available  as  possible. 

Response:  Amendments  to  the  P&S 
Act  require  us  to  implement  a  swine 
contract  library  and  make  information 
available.  In  addition,  it  requires  us  to 
protect  the  confidentiality  of  the 
information.  To  meet  those 
requirements,  we  are  providing  as  much 
information  as  possible  while 
maintaining  confidentiality.  We  believe 
that  there  are  additional  benefits  to  the 
availabilify  of  the  information,  which 
we  discussed  in  estimating  the  l}enefits 
for  the  implementation  for  this  rule. 


V 
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The  purpose  of  the  swine  contract 
library  is  to  provide  producers,  packers, 
and  other  market  participants  with 
information  that  can  be  readily 
understood  with  respect  to  swine 
marketing  contracts.  By  providing  this 
information,  the  swine  contract  library 
reports  are  intended  to  provide  more 
transparency  about  contract  terms  and 
equalize  access  to  market  information 
for  all  market  participants. 

Because  of  tne  lack  of  information  in 
the  past,  producers  have  not  had  access 
to  enough  information  to  identify  the 
variety  of  contract  terms  being  made 
availahle  by  packers.  The  publicly 
available  information  from  the  contracts 
will  provide  producers  with 
significantly  mors  information  than  they 
had  in  the  past  about  the  variety  of 
contract  terms.  Producers  will  be  able  to 
see  the  full  range  of  contract  terms  being 
made  available  by  the  packers  in  a 
region,  whereas  in  the  past  they  might 
only  have  known  about  the  terms  a 
packer  made  available  to  them.  With 
more  information  they  will  be  better 
equipped  to  negotiate  contracts. 
Therefore,  we  did  not  make  any  changes 
in  response  to  this  conunent. 

Comment:  Require  packers  to  report 
contracts  by  the  state  in  which  they  are 
available  or  are  in  force  (producer 
location).  Reporting  information  in  this 
way  may  be  more  useful  to  producers 
than  reporting  by  the  location  of  the 
plant. 

Response:  We  will  require  each 
packer  to  report  contracts  by  the  plant 
location.  We  understand  that  some 
producers  may  find  it  useful  to  review 
information  for  contracts  that  are 
available  to  producers  located  in  their 
geographic  region,  or  specifically  their 
state.  Most  producers  know  where 
plants  are  located  in  relationship  to  the 
production  site.  U  a  producer  is  willing 
to  transport  animals  a  significant 
distance,  that  producer  will  be  able  to 
obtain  information  from  the  area  to 
which  he  is  vtdlling  to  ship.  The  contract 
terms  and  prices  are  likely  to  be 
associated  to  plants.  Packers  do  not  tend 
to  make  contracts  available  based  on 
producer  location,  rather,  they  make 
contracts  available  based  on  the  plant 
location.  That  is,  a  packer  specifies 
contract  terms,  such  as  base  price 
determination,  based  on  market 
conditions  prevailing  at  the  plant.  The 
packer  does  not  distinguish  where  the 
animal  originated,  only  where  it  will  be 
slaughtered. 

In  planning  the  swine  contract  library 
siunmary  report,  we  considered  various 
ways  in  which  we  could  present 
meaningful  information  to  producers. 
Among  other  things,  we  considered  the 
geographic  areas  for  which  we  publish 


information.  One  of  the  criteria  we  use 
to  meet  the  confidentiality  requirements 
is  that  we  will  not  publish  information 
from  fewer  than  three  packers  in  a 
region.  If  we  were  to  publish 
information  by  state,  then  we  would 
encounter  greater  constraints  about 
information  that  we  publish  because 
there  are  states  in  which  only  one  or 
two  packers  operate.  Given  the 
requirements  for  confidentiality, 
publishing  information  by  multi-state 
regions  allows  us  to  publish  more 
information. 

We  decided  to  report  the  contract 
information  on  a  regional  basis,  based 
on  the  plant  locations,  to  provide  as 
much  price  information  from  the 
contracts  as  possible  under  the 
confidentiality  protections.  This  method 
of  providing  information  informs 
producers  and  other  interested  persons 
that  one  of  the  packers  that  have  hogs 
slaughtered  at  a  plant  in  that  region  has 
an  available  or  existing  contract  that 
contains  some  of  the  terms  published  in 
the  summary  for  that  region. 

In  addition,  we  v^U  not  receive 
information  from  packers  to  show  where 
every  contract  is  availalile  based  on 
producer  locations.  We  considered  this 
alternative,  but  determined  that  it 
would  add  burden  to  the  packers 
without  providing  additional 
information.  Specifically,  it  would  have 
been  time  consuming  for  packers  to 
provide  the  additional  information  and 
for  us  to  receive  and  process  the 
additional  information.  By  using  plant 
locations,  there  is  a  one-to-one 
relationship  between  the  example 
contract  and  the  plant  location  that 
allows  us  to  publish  the  information 
from  each  contract  to  a  single  region.  If, 
however,  producer  locations  had  been 
used,  we  would  have  to  know  each  state 
in  which  the  packer  is  making  the 
contract  available  to  producers,  and 
then  publish  the  contract  information 
for  each  of  those  states.  If  we  asked  the 
packer  to  identify  producer  locations  for 
each  example  contract,  and  if  all 
producer  locations  were  not 
immediately  known  to  the  packer,  the 
packer  would  need  additional  time  to 
collect  and  provide  that  information  and 
then  more  time  would  be  required  for  us 
to  receive  and  process  the  producer 
locations  as  the  locations  became 
known.  If  we  had  required  packers  to 
submit  producer  locations  for  all  the 
contracts  that  the  example  contract 
represented,  then  a  potential  negative 
result  could  have  been  packers  limiting 
the  availability  of  contracts  to  producers 
in  a  specific  location. 

We  considered  all  of  these  factors  and 
because  changing  the  report  summaries 
to  producer  locations  would  not  result 


in  the  release  of  additional  information, 
we  determined  that  it  would  not  be 
worth  the  additional  burden  and  costs 
that  would  have  been  required. 
Therefore,  we  did  not  make  any  changes 
in  response  to  this  conunent. 

Confidentiality 

Comment:  There  is  no  reasonable 
expectation  of  privacy  with  r^ard  to  the 
information  to  be  available  in  the  library 
and  packers,  for  the  most  part,  have  not 
attempted  to  keep  contracts 
confidential. 

Response:  The  amendment  to  the  P&S 
Act  that  requires  us  to  establish  and 
maintain  the  swine  contract  library 
specifically  requires  us  to  protect  the 
identify  of  persons,  including  parties  to 
contracts  reported  to  us  by  packers  and 
to  protect  proprietary  business 
information  from  those  contracts. 
Section  222(c)  of  the  PftS  Act  specifies 
that  the  reporting  requirements  of  the 
swine  contract  library  are  subject  to  the 
protections  provided  under  section  251 
of  the  Agricultural  Marketing  Act  of 
1946  (7  U.S.C.  1636),  which  was 
initiated  by  the  LMRA.  We  must  comply 
with  the  statutory  requirement. 
Therefore,  we  did  not  make  any  changes 
in  response  to  this  comment. 

Comment:  How  will  confidentiality  be 
maintained?  Do  not  identify  any 
individual  packer;  do  not  include  the 
term  "from  each  packer."  as  used  in  the 
proposed  rule,  in  the  final  rule.  It  is 
important  to  maintain  confidentiahty 
when  reporting  contract  information, 
including  proprietary  information  and 
the  identity  of  packers  and  producers. 

Response:  To  maintain 
confidentiality,  as  required  by  the 
amendment  to  the  P&S  Act,  we  will 
publish  information  about  the  contract 
terms  and  not  the  contracts  themselves. 
Among  the  confidentiality  provisions  is 
the  requirement  to  ensure  that 
confidentiality  is  preserved  with  respect 
to  the  identity  of  the  parties  to  the 
contracts.  Therefore,  our  summaries  and 
reports  will  not  identify  the  parties  to 
the  contract  (packer  names  or  producer 
names). 

As  stated  in  the  proposed  rule  (65  FR 
53669),  "to  ensure  confidentiality,   . 
information  will  only  be  published  if  it 
is  obtained  from  no  fewer  than  three 
packers  representing  a  minimum  of 
three  companies,  and  no  packer 
represe.its  a  dominant  portion  of  the 
regon's  total"  for  the  particular  report. 

To  ensure  that  confidentiality  is 
preserved  regarding  the  identities  of 
persons,  including  parties  to  a  contract, 
and  the  proprietary  nature  of  the 
information  included  in  the  contracts, 
we  will  present  the  contract  library 
information  without  indications  about 
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how  the  conb  act  terms  relate  to  each 
other  within  ^  example  contract.  The 
contract  library  information  will 
provide  a  summary  of  the  contract  terms 
that  are  available  in  each  region. 

The  use  of  the  term  "firom  each 
p  icker"  in  th^  proposed  rule  came 
directly  from  ^e  amendment  to  the  P&S 
Act.  Among  other  things,  new  section 
222(d)  of  the  FStS  Act  requires  the 
Secretary  to  p  rovide  specific 
information  in  a  monthly  report, 
including  information  on  the  contracts 
types  available  from  each  packer.  The 
information  tliat  we  will  report  includes 
the  contracts  types  available  from 
packers  in  a  specific  region.  Each  packer 
that  meets  th^  definition  of  packer  in 
section  206.1  must  submit  example 
contracts  and  jvolume  information  to 
GIPSA.  However,  the  published  reports 
will  not  identify  the  names  of  packers 
that  submitted  contracts  to  GIPSA. 
Therefore,  we|  did  not  make  any  changes 
in  response  tq  this  comment. 

Comment:  V  there  are  so  few  packers 
within  a  region  that  information  cannot 
be  reported  dtie  to  the  confidentiality 
protections,  it  may  be  an  indication  that 
there  may  be  ^oo  great  a  concentration 
of  market  share  in  that  region.  GIPSA 
should  investigate  whether  a  packer  is 
taking  action^  in  the  region  that  violate 
the  P&S  Act,  ipecifically,  actions  that 
have  the  purplose  or  effect  of  creating  a 
monopoly  in  nolation  of  section  202  of 
the  P8tS  Act. 

Response: )  Ve  routinely  investigate 
packers  for  potential  violations  of  the 
P&S  Act.  If  any  information  received  for 
the  swine  con  tract  library  suggests  a 
potential  vioL  ition  of  the  P8tS  Act,  we 
will  investiga  :e  to  determine  if  a 
violation  of  the  P&S  Act  has  occurred  or 
is  occiirring.  Therefore,  we  did  not  make 
any  changes  ia  response  to  this 
comment. 

Outreach 

Comment:  Develop  a  comprehensive 
producer  education  or  outreach  plan  to 
infonn  producers  of  the  reports,  their 
content,  how  they  can  be  used,  and 
where  they  c^  be  accessed.  Add  other 
avenues  of  information  dissemination 
because  soma  pork  producers  lack 
Internet  access. 

Response:  GIPSA  wtU  use  a  variety  of 
methods  to  disseminate  information , 
about  the  swiiie  contract  library,  with 
the  intent  of  making  every  potential 
customer  aw^e  of  the  swine  contract 
library,  its  capabilities  and  availability. 
A  press  release  containing  basic 
information  about  the  swine  contract 
library  will  bt  issued  to  national  and 
local  press  mtrkets,  to  trade  and 
industry  groups  for  publication,  and  to 
USDA  agenci  js  and  offices  that  have 


contact  with  producers  and  other 
interested  groups  and  individuals  who 
might  benefit  from  the  information  in 
the  swine  contract  library.  GIPSA  will 
make  use  of  public  service 
announcements  distributed  through 
unpaid  media,  USDA  agency 
newsletters  for  producers  and  other 
stakeholders,  and  radio  to  inform 
produc9rs  that  the  swine  contract 
library  reports  are  available  and  where 
to  find  them.  GIPSA  will  provide 
information  about  the  swine  contract 
library  when  meeting  with  trade  and 
industry  groups  for  dissemination  to 
members,  and  directly  to  individuals  in 
meetings  as  appropriate. 

The  swine  contract  library  reports 
will  be  available  to  customers  and  the 
general  public  on  the  Internet,  posted  on 
the  GIPSA  Web  site,  linked  to  other 
USDA  Web  sites,  and  available  in  hard 
copy  at  GIPSA 's  Packers  and  Stockyards 
Programs  headquarters  in  Washington, 
DC,  and  at  the  regional  office  located  in 
Des  Moines,  Iowa.  The  swine  contract 
library  Internet  site  is  compliant  with 
Section  508  of  the  Rehabilitation  Act^ 
for  those  customers  using  computer 
software  requiring  adherence  to  Section 
508  standards  for  alternate  use.  GIPSA 
will  coordinate  customer  access  to  the 
services  of  the  USDA  Target  Center  ^  for 
those  who  require  alternative  formats  of 
the  swine  contract  library  reports. 

GIPSA  is  working  with  other  USDA 
agencies  that  have  an  active  presence  at 
the  local  level  to  address  the  difficulties 
that  may  be  faced  by  some  producers 
who  would  benefit  from  the  information 
contained  in  the  swine  contract  library, 
but  do  not  personally  have  immediate 
access  to  the  Internet.  Many 
communities  have  libraries  with 
Internet  access  and  capabilities  that 
provide  such  service  to  residents. 
Producers  can  use  these  services  for 
access  to  the  swine  contract  library.  In 
addition,  while  GIPSA  received  four 
comments  on  the  proposed  rule 
addressing  Internet  access  to  the  swine 
contract  library,  half  (two)  endorsed  this 
method  of  information  delivery,  one    - 
pointed  out  the  need  for  an  active 
outreach  and  communications  effort 


»  See  29  U.S.C.  749d  for  section  508  of  the 
Rehabilitation  Act. 

'  The  U.S.  Department  of  Agriculture  established 
the  Technology  Accessible  Resources  Gives 
Employment  Today  (TARGET)  Center,  to  support 
the  USDA  with  assistive  technology  and  ergonomic 
solutions.  As  part  of  the  USDA's  commitment  to 
ensure  compliance  with  Section  508  requirements 
that  all  electronic  and  information  technology  be 
accessible  to  persons  with  disabilities,  the  USDA 
TARGET  Center  is  the  contact  point  and  resource 
center  for  converting  USDA  information  and 
documents  into  alternative  formats.  Alternative 
formats  include  Braille,  large  print,  video 
description,  diskette,  and  audiotape  formats. 


supporting  this  method  of  information 
delivery,  and  only  one  stated  that 
Internet  access  alone  was  not  sufficient. 
(For  additional  information,  contact 
GIPSA  using  the  phone  nimiber, 
address,  or  e-mail  address  listed  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  dociunent.)  No  changes 
were  made  to  the  rule  based  on  these 
comments. 

Comment:  Swine  producers  need  to 
tmderstand  the  contract  library 
information.  Simplify  everything 
possible.  Test  the  reports  with  pork 
producers. 

Response:  We  agree  with  the 
commenter  that  producers  need  to 
understand  the  information  from  the 
swine  contract  library.  Wherever 
possible,  we  have  made  adjustments  to 
the  presentation  of  the  information  to 
simplify  it  and  make  it  understandable. 
As  the  information  is  made  public  and 
we  hear  from  producers  we  will 
continue  to  make  changes  where 
possible  to  simplify  the  presentation  of 
the  information.  As  stated  in  the 
proposed  rule,  we  will  "conduct 
ongoing  analyses  of  the  data  and 
information  obtained  from  packers,  and 
would  explore  ways  to  increase  the 
usefulness  of  the  data  and  information" 
(65  FR  53671). 

Throughout  the  development  process, 
one  of  the  considerations  was  the  best 
way  to  present  the  information  to  make 
it  imderstandable  and  usable.  One  of  the 
difficulties  is  that  contracts,  and 
specifically  individual  contract  terms, 
can  be  difficult  to  understand.  The 
pmpose  of  the  swine  contract  library  is 
to  provide  information  to  producers  and 
other  interested  parties  about  the 
contract  type's  terms  available  from 
packers;  it  does  not  replace  legal  or 
other  business  advice  for  imderstanding 
contract  terms  or  how  the  terms  apply 
to  an  individual  producer's  business. 

Another  difficulty  was  the  volume  of 
information  we  expect  to  receive  and 
summarize  to  make  publicly  available. 
We  have  simplified  the  simamarization, 
presentation  of,  and  access  to  the 
information  where  possible.  We  wiU 
reduce  the  volume  of  information  by 
eliminating  redundancies,  where 
possible;  for  example,  contract  terms 
that  show  up  in  multiple  contracts  will 
be  included  once  in  the  simamary  of 
contract  terms.  To  make  it  easier  to  get 
to  specific  information,  we  organized 
the  reports  into  sections. 

The  contract  simunary  report  of 
contract  terms  available  witiiin  a  region 
consists  of  four  sections.  The 
"determination  of  base  price"  section 
includes  terms  related  to  how  base  price 
is  set.  The  "premiums  and  discounts" 
section  includes  terms  related  to 
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adjustments  to  the  base  price  as 
determined  by  carcass  and  noncarcass 
traits.  This  section  includes  carcass 
merit  premium  and  discoimt  schedules, 
grading  devices  and  formulas,  and 
noncarcass  merit  premiimis  and 
discounts,  specifying  the  dollar  or 
percentage  adjustment  (or  range]  of  the 
premium  or  discoimt.  The  "application 
of  ledger"  section  includes  terms  related 
to  the  application  and  use  of  ledger  or 
accrual  accoimts.  This  section  includes 
information  fit)m  contract  terms 
specifying  window/target  price,  window 
conditions,  limits  on  the  ledger,  and 
termination  of  ledger.  The  "other 
provisions"  section  includes  terms 
related  to  any  item  other  than  those 
listed  above,  such  as  quality  and  weight, 
purchase  conditions  and  payment, 
volume  and  delivery,  business  practices, 
and  general  contract  terms. 

We  will  group  like  information  and 
list  it  with  descriptive  headings.  For 
example,  the  section  that  provides  the 
determination  of  base  price  information 
will  organize  the  base  prices  by  several 
key  pieces  of  information  (Name, 
Version,  Series.  Time  Period)  for 
example,  Iowa/Southern  Minnesota, 
Mid-Session,  Weighted  Average,  Day  of 
Delivery.  Additional  details  that 
complete  the  determination  of  base 
price  will  be  listed  with  these  key 
pieces  of  information.  This  approach 
will  allow  users  to  see  the  range  of  base 
price  options. 

When  we  tested  the  summary  report 
we  involved  individuals  within  USDA 
who  have  backgrounds  in  and 
knowledge  of  hog  marketing,  including 
some  former  hog  producers.  Where 
possible,  within  the  confidentiality 
requirements,  we  made  changes  based 
on  their  suggestions  to  simplify  the 
presentation  of  the  information  and 
make  the  information  more  accessible 
and  understandable. 

Availability  of  Contracts 

Comment:  Must  packers  make 
contracts  available  to  every  producer? 

Response:  No.  This  regulation 
requires  packers  to  submit  example 
contracts  to  GIPSA;  neither  the 
amendments  to  the  P&S  Act  that  created 
the  swine  contract  library  or  this 
regtilation  implementing  it  imposes 
requirements  for  how  or  to  whom  a 
packer  makes  a  contract  available. 
Packers  must  continue  to  comply  with 
the  requirements  in  the  P&S  Act  and 
related  regulations.  We  did  not  make 
any  changes  in  response  to  this 
comment. 

Enforcement 

Comment:  Does  GIPSA  intend  to  audit 
the  estimates  of  the  nimiber  of 


contracted  swine  that  packers  must 
submit  in  monthly  reports? 

Response:  Yes,  on  an  ongoing  basis, 
GIPSA  will  monitor  and  review  the 
accuracy  of  the  estimates  of  the  nimiber 
of  contracted  swine  that  packers  specify 
in  the  submitted  monthly  reports.  In 
addition,  we  will  monitor  and  review 
the  example  contract  submissions  and 
the  monthly  reports  for  completeness, 
consistency,  and  accuracy.  As  specified 
in  the  proposed  rule,  packers  must 
maintain  records  to  verify  the  accuracy 
of  the  information  required  to  be 
reported.  Therefore,  we  did  not  make 
any  changes  in  response  to  this 
comment. 

Comment:  What  will  the  penalfy  be 
for  not  including  carcass  or  noncarcass 
premiums  and  discounts  in  the  reported 
contract? 

Response:  The  reported  example 
contract  must  be  complete  and, 
therefore,  must  include  all  carcass  and 
noncarcass  premiimis  and  discounts 
associated  with  the  example  contract. 
As  specified  in  new  section  222(e)  of  the 
P&S  Act,  to  willfully  fail  or  refuse  to 
provide  accurate  information  constitutes 
a  violation  of  the  P&S  Act.  Excluding 
carcass  or  noncarcass  premiums  or 
discounts  that  apply  to  the  contract 
from  the  reported  example  contracts 
would  constitute  a  violation  of  Title  II 
of  the  P&S  Act.  Section  203  of  the  P&S 
Act  sets  forth  the  procedures  that  the 
Secretary  is  authorized  to  follow 
whenever  there  is  reason  to  believe  that 
any  packer  has  violated  or  is  violating 
a  provision  of  Title  II  of  the  P&S  Act. 
Section  203  of  the  P&S  Act  also 
specifies  the  sanction  that  may  be 
assessed  if  the  Secretary  determines  that 
a  violation  has  occurred.*  Therefore,  we 
did  not  make  any  changes  in  response 
to  this  comment. 

State  Laws 

Comment:  Minnesota,  Iowa,  and 
several  other  Com  Belt  States  have 
forbidden  contract  clauses  requiring 
contract  terms  to  be  kept  confidential.  In 
addition,  Minnesota  requires  packers  to 
file  contracts.  Will  these  State  laws  be 
preempted? 

Response:  No.  The  state  statutory 
requirement  that  there  be  no 
confidentialify  clause  in  contracts  will 
not  be  preempted,  but  GIPSA  will 
comply  with  the  P&S  Act  amendment 
requirement  that  requires 
confidentialify  of  certain  information 
fitim  contracts  submitted  to  GIPSA  for 
the  swine  contract  library. 


*  Any  such  violation  will  be  subject  to  an  order 
to  cease  and  desist  from  continuing  such  violation 
and  a  civil  (>enalty  of  not  more  than  Si  1 ,000  for 
each  such  violation. 


Implementation  of  the  swine  contract 
library  will  not  preempt  State  or  local 
laws,  regulations,  or  policies  unless  they 
present  an  irreconcilable  conflict  with 
the  statute.  The  state  laws  mentioned  in 
the  comment  do  not  appear  to  present 
an  irreconcilable  conflict  with  the 
statute  or  this  regulation  which 
implements  the  statute.  We  did  not 
make  any  changes  in  response  to  this 
comment. 

Evaluate  Contracts 

Comment:  Knowing  the  provisions  of 
contracts  and  being  able  to  differentiate 
the  value  of  various  contracts  and 
contract  terms  are  two  different  things. 
Will  GIPSA  or  some  other  USDA  agency 
provide  a  test  or  worksheet  that  a 
producer  can  use  to  evaluate  contracts 
in  the  future? 

Response:  The  purpose  of  the  swine 
contract  library  is  to  provide 
information  to  producers  and  other 
interested  parties  about  the  contract 
fypes  and  terms  available  fttjm  packers; 
it  will  not  provide  guidance  for 
evaluating  contracts.  However,  through 
the  GIPSA  Web  site  on  the  Internet,  we 
provide  links  to  information  that  may 
help  producers  evaluate  livestock  and 
poultry  contracts.  In  addition,  through 
the  AMS  Web  site  on  the  Internet,  AMS 
provides  information  on  contracting  in 
agriculture  and  making  the  right 
decisions  about  contracting.  We  did  not 
make  any  changes  in  response  to  this 
comment. 

Summary  of  Changes  to  the  Rule 

As  discussed  above,  in  response  to 
comments,  we  made  changes  to  the  rule. 
Also,  we  made  a  number  of  additional 
changes  to  improve  consistency,  clarify, 
and  make  corrections.  All  of  the  changes 
to  the  rule  are  summarized  below. 

In  response  to  comments,  we  made 
the  following  changes: 

•  We  eliminated  the  use  of  the  words 
"offer,"  "offers,"  "offered,"  and 
"offering."  We  replaced  the  use  of  the 
word  "offer"  as  in  "new  offers"  with 
"contracts  made  available"  or  "available 
contracts"  as  appropriate.  These 
changes  appear  in  the  definition  of  the 
term  "noncarcass  merit  premium  or 
discoimt,"  paragraphs  206.2(c)  (title  and 
text),  (h),  206.3(c)(1),  (c)(2),  and 
(g)(3)(ii). 

•  We  changed  the  term  "type  of 
contract"  to  "contract  type."  These 
changes  appear  in  the  definition  of  the. 
term  and  in  paragraphs  206.2(f), 
206.3(c)(2),  (3),  (5),  (g)(ui),  and  (v). 
Other  changes  included  correcting  the 
definition  of  "contract  type"  by  adding 
a  comma  after  the  word  packer  in  the 
first  sentence,  in  paragraph 
206.3{g)(3)(iii),  and  correcting  the 
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sentence  by  ii  iserting  the  word  "the"  in 
front  of  the  pi  irase  "total  number  of 


swine. 

e  We  cban(  ed 
packers  subm  :t 
and  notificatipn 
within  one 
availability  o 
change  was 
in  paragraphs 
the  following  related 
paragraph  20( 
day  that  one 
longer  represents 
contracts"  to 
contract  no 
existing  or 
withdrawn)" 
to  the  end  of 
that  the  ex; 


avi  11 


>cam ) 


the  rule  to  require  that 
new  example  contracts 
of  changes  to  GIPSA 
iness  day  after  the 
the  contract  or  the  day  the 
e.  These  changes  appear 
206.2(c)  and  (h).  We  made 

changes  in 
2(h):  We  changed  "on  the 
its  example  contracts  no 
any  existing  or  offered 
when  an  example 
represents  any 
lable  contract  (expired  or 
md  we  added  a  sentence 
1  le  paragraph  to  specify 
le  contracts  and 


bis 

)l 
mad 


cf 


lo  ager i 


notifications  must  be  submitted  within 
one  business  day.  Other  changes  made 
to  paragraph  206.2(h)  included 
combining  the  first  and  second 
sentences  of  the  paragraph  and 
correcting  the  sentence  by  changing  the 
word  "that"  to  "if  in  the  phrase  "if  the 
new  example  contract." 

We  revised  the  definition  of  "packer" 
in  section  206.1  to  apply  to  a  packer 
purchasing  at  least  100,000  swine  per 
year.  Other  changes  to  the  definition 
include  deleting  the  phrase  "or  firm" 
and  the  word  "would"  from  the 
definition  of  "packer." 

The  proposed  rule  inconsistently 
referred  to  the  packers  in  the  singular 
and  plural  and  by  personal  and 
impersonal  pronouns.  We  changed 
references  to  packers  throughout  to 


make  them  consistent  as  follows:  We 
changed  plural  references  to  the 
singular,  "packers"  became  "each 
packer"  and  we  changed  personal 
pronoims  to  impersonal  pronouns, 
"they"  became  "it."  Other  words  in  the 
sentences  were  revised  as  needed  based 
on  these  changes.  For  example,  in 
paragraph  206.3(c),  "packers  file"  was 
corrected  to  "each  packer  files."  These 
changes  appear  in  paragraphs  206.2(a], 
(e).  and  (h),  and  paragraphs  206.3(a),  (b), 
(c),  (e),  (f),  and  (f)(2).  A  specific  example 
of  this  change  is  shown  in  the  following 
table.  Another  change  we  made  in 
paragraphs  206.2(e)(1),  (2),  (g),  206.3(c), 
(f)(1),  (2),  and  (g)(1)  was  correcting  the 
regional  office  address  by  replacing  "the 
GIPSA  Regional  Office  at  Room  317" 
with  "USDA  GIPSA,  Suite  317." 


Text  of  the  regu  lation  as  proposed 


Text  of  the  regulation  as  revised 


206.3<f)(2)  Prinipd 
port  to  ttie 
Oes  Moines 


report.  Packers  may  deliver  their  printed  monthly  re- 
Regional  Office  at  Room  317,  210  Walnut  Street, 
lA  50309. 


GPSA 


206.3(f)(2)  Printed  report.  Each  packer  may  deliver  its  printed  monthly 
report  to  USDA  GIPSA,  Suite  317,  210  Walnut  Street,  Des  Moines, 
IA503Q9. 


For 
revised 
identify 


consistency  and  clarity,  we 

to  the  criteria  used  to 
contracts  to  read  "the 


refere  ices 


exam  }le 


four  example-contract  criteria."  These 
changes  appear  in  paragraphs  206.2(d) 


and  (h).  A  specific  example  of  this 
change  is  shown  in  the  following  table. 


Text  of  tfie  regu  iation  as  proposed 


Text  of  the  regulation  as  revised 


206.2(d)  What 
poses  of 
may  be 
ered  lo  be 
lowing  four  crtteria 


:ritena  do  I  use  to  select  example  contracts?  For  pur- 

uishing  among  contracts  to  determine  whrch  contracts 

represented  by  a  single  example,  contracts  will  be  consid- 

same  if  they  are  kientical  with  respect  to  all  of  the  fol- 


distii  igi 


th<f 


206.2(d)  Wtiat  criteria  do  I  use  to  select  example  contracts?  For  pur- 
poses of  distinguishing  among  contracts  to  determine  which  con- 
tracts may  be  represented  by  a  single  example,  contracts  will  be 
considered  to  t>e  the  same  if  they  are  identical  with  respect  to  all  of 
the  foltowing  four  example-contract  criteria: 


Paragraph 
the  option 
example 
changed  " 
with  specifi 
submission. 


2  06. 


2(e)  was  revised  to  add 
fori  electronic  submission  of 
cont]  acts  and  notifications.  We 
must  send"  to  "may  submit" 
cation  of  two  options  for 
ahd  we  created  two 


subparagraphs  to  specify  the  two 
methods  for  submitting  example 
contracts  and  notifications.  For  clarity, 
we  changed  the  title  of  the  paragraph  to 
more  correctly  describe  the 
requirements  provided  in  the  paragraph. 


In  addition,  we  added  "and 
notifications"  after  "submit  the  example 
contracts"  and  changed  "required  by 
paragraphs  (b)  and  (c)  of  this  section"  to 
"required  by  this  section." 


Text  of  tfie  regulation  as  proposed 


Text  of  the  regulation  as  revised 


206  2(e)  Where 
pie  contracts 
GIPSA 
Moines,  lA  50309 


do  I  send  my  contracts?  Packers  must  send  ttie  exam- 
required  in  paragraphs  (b)  and  (c)  of  this  section  to  the 
Regional   OffKe  at   Room   317,   210  Walnut   Street,   Des 


206.2(e)  Where  and  how  do  I  send  my  contracts?  Each  packer  may 
submit  the  example  contracts  and  notifications  required  by  this  sec- 
tion by  either  of  the  following  two  methods: 

(1)  Electronic  report.  Example  contracts  and  notifk:ations  required 
by  this  section  may  be  submitted  by  electronk;  means.  Electronic 
submission  may  be  by  any  form  of  electronic  transmission  that  has 
tjeen  determined  to  be  acceptable  to  the  Administrator.  To  obtain 
current  options  for  acceptable  methods  to  submit  example  contracts 
electronically,  contact  GIPSA  through  the  Internet  on  the  GIPSA 
Web  site  (http://www.usda.gov/gipsa/)  or  at  USDA  GIPSA,  Suite  317, 
210  Walnut  Street,  Des  Moines,  I A  50309. 

(2)  Printed  report.  Each  packer  that  chooses  to  submit  printed  exam- 
ple contracts  and  notifications  must  deliver  the  printed  contracts'and 
notifications  to  USDA  GIPSA,  Suite  317,  210  Walnut  Street,  Des 
Moines,  lA  50309. 


We  chang 
contract(s)" 
contract 


:e< 


librai  y 


"swine  packer  marketing 
references  to  "swine 
"  everywhere  it 


appeared.  The  term  "swine  packer 
marketing  contract"  was  used 
throughout  the  proposed  rule  to  be 


consistent  with  the  tide  of  the 
amendments  to  the  P&S  Act.  These 
regulations  implement  the  swine 
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contract  library  as  required  by  the 
Swine  Packer  Marketing  Contract 
subtitle  of  the  P&S  Act.  We  believe  that 
"swine  contract  library"  is  more 
accurate  than  the  phr^e  "swine  packer 
marketing  contracts."  The  information 
from  the  contract  library  will  be 
available  publicly,  however,  the 
contracts  will  not  be  released. 
Therefore,  to  avoid  confusion,  we 
changed  all  of  the  references.  These 
changes  appear  in  the  titles  of  Part  206, 


section  206.2,  and  paragraphs  206.2(f) 
and  (g),  and  in  the  text  of  paragraph 
206.3(a).  Examples  of  this  change  are 
shown  in  the  following  table.  Similarly, 
we  changed  "swine  packer  marketing 
contract  information"  to  "swine 
contract  information"  in  206.2(a).  In 
addition,  for  consistency,  we  deleted  the 
words  "swine  packer  marketing 
contract"  from  the  title  of  paragraph 
206.3(a). 


We  changed  the  last  sentence  of 
paragraph  206.2(g)  by  deleting  the 
phrase  "and/or  examples  of  new 
contracts"  because  the  word 
"information"  includes  example 
contracts,  and  deleting  the  phrase  "in 
Des  Moines,  Iowa,"  which  was 
immediately  followed  by  the  office 
address  in  the  proposed  rule  and 
therefore  redundant. 


Text  of  the  regulation  as  proposed  Part  206 — Swine  Packer  Marketing 
Contracts 


Text  of  the  regulation  as  revised  Part  206 — Swine  Contract  Library 


206.2  Swine  packer  mari<eting  contract  library. 

206.3(a)  Do  I  need  to  provide  swine  packer  marketing  contract  monthly 
reports?  Packers,  as  defined  in  §206.1,  must  provide  information  for 
each  swine  processing  plant  that  they  operate  or  at  which  they  have 
swine  slaughtered  that  has  the  slaughtering  capacity  specified  in  the 
definition  of  packer. 


206.2  Swine  contract  library. 

206.3(a)  Do  I  need  to  provide  monthly  reports?  Each  packer,  as  de- 
fined in  §  206. 1 ,  must  provide  informatkjn  for  each  swine  processing 
plant  that  it  operates  or  at  which  it  has  swine  slaughtered  that  has 
the  slaughtering  capacity  specified  in  the  definition  of  packer. 


In  paragraph  206.2(f),  we  changed  the 
second  sentence  to  eliminate 
redundancy.  Both  the  first  and  second 
sentences,  as  proposed,  began  "GIPSA 
will  summarize."  We  changed  the 
second  sentence  to  delete  the  phrase 
and  to  indicate  when  the  first  summary 
report  will  be  made  available.  In 
addition,  we  changed  the  end  of  the  last 


sentence  from  "as  to  avoid  divulging 
data  on  individuals  firms"  operations 
and  the  parties  to  contracts  will  not  be 
identified"  to  "to  provide  as  much 
information  as  possible  while 
maintaining  confidentiality"  to  refer  to 
confidentiality  in  a  consistent  manner 
in  this  document.  We  also  made  this 
change  in  paragraph  206.3(g)(2).  We 


changed  "(Geographic  regions  will  be 
defined  in  such  a  maimer  as  to  avoid 
divulging  data  on  individual  firms' 
operations  and  may  be  modified  from 
time  to  time."  to  "(Geographic  regions 
will  be  defined  in  such  a  manner  to 
provide  as  much  information  as  possible 
while  maintaining  confidentiality  and 
may  be  modified  from  time  to  time." 


Text  of  the  regulation  as  proposed 


Text  of  the  regulation  as  revised 


206.2(f)  What  information  from  the  swine  packer  mari<eting  contract  li- 
brary will  be  made  available  to  the  public?  GIPSA  will  summarize  the 
information  it  has  received  on  contract  terms,  including,  but  not  lim- 
ited to,  base  price  determination  and  the  schedules  of  premiums  or 
discounts.  GIPSA  will  summarize  the  information  by  region  ancf  type 
of  contract  as  defined  in  §206.1.  Geographic  regions  will  be  defined 
in  such  a  manner  as  to  avoid  divulging  data  on  individual  firms'  oper- 
ations and  the  parties  to  contracts  will  not  be  identified. 

206.3(g)(2)  Information  in  the  report  will  be  aggregated  and  reported  by 
geographic  regions.  Geographic  regions  will  be  defined  in  such  a 
manner  as  to  avoid  divulging  data  on  Individual  firms'  operations  arui 
may  be  modified  from  time  to  time. 


206.2(f)  What  information  from  the  swine  contract  library  vrill  be  made 
available  to  the  public?  GIPSA  will  summarize  the  informatkjn  it  has 
received  on  contract  terms,  Including,  but  not  limited  to,  base  price 
detennlnation  and  the  schedules  of  premiums  or  discounts  GIPSA 
will  make  the  information  available  by  region  and  contract  type  as 
defined  In  §206.1,  for  public  release  one  month  after  the  initial  sut>- 
mission  of  contracts.  Geographic  regions  will  be  defined  In  such  a 
manner  to  provide  as  much  information  as  possible  while  maintain- 
ing confidentiality. 

206.3(g)(2)  Information  in  the  report  will  be  aggregated  and  reported 
by  geographk:  regions.  Geographic  regions  will  be  defined  in  such  a 
manner  to  provkle  as  much  information  as  possible  while  maintain- 
ing confidentiality  and  may  be  modified  from  time  to  time. 


In  paragraph  206.2(b),  the 
.requirement  is  for  the  packer  to  send  the 
example  contracts  to  GIPSA;  it  is  not  a 
packer's  responsibility  to  also  ensure 
that  we  receive  the  example  contracts. 


Therefore,  we  revised  the  sentence  to 
remove  the  phrase  "and  the  Grain 
Inspection,  Packers  and  Stockyards 
Administration  (GIPSA)  must  receive." 

To  add  clarity,  we  changed  the  title  of 
paragraph  206.3(b).  The  new  title  more 


correctly  describes  the  requirements 
provided  in  the  paragraph.  Other 
changes  included  abbreviating  "Iowa" 
to  "lA"  and  adding  the  timing  for  the 
begiiming  of  the  monthly  reports. 


Text  of  the  regulation  as  proposed 


Text  of  the  regulatk>n  as  revised 


206.3(b)  What  information  do  I  need  to  provkle  and  when  is  it  due? 
Each  packer  must  send  a  separate  monthly  report  for  each  plant  tfiat 
has  the  slaughtering  capacity  specified  in  the  definitk>n  of  packer  in 
§206.1.  Packers  must  deliver  the  report  to  the  GIPSA  Regional  Of- 
fice in  Des  Moines,  Iowa  by  the  ckise  of  business  on  the  15th  of 
each  month.  The  GIPSA  Regional  Office  ctoses  at  4:30  p.m.  Central 
Time.  If  the  15th  day  of  a  month  fa'ls  on  a  Saturday,  Sunday,  or  fed- 
eral holiday,  the  monthly  report  is  due  no  later  than  the  close  of  ttie 
next  business  day  folk>wing  tfie  15th. 


206.3(b)  When  is  the  monthly  report  due?  Each  packer  must  send  a 
separate  monthly  report  for  each  plant  that  has  the  slaughtering  ca- 
pacity specified  in  the  definition  of  packer  in  §206.1.  Each  packer 
must  deliver  the  report  to  the  GIPSA  Regk>nal  Offtce  In  Des  Moines, 
lA,  by  the  close  of  business  on  the  15th  of  each  month,  beginning  at 
least  45  days  after  the  initial  submission  of  example  contracts  The 
GIPSA  Regional  Offk»  ctoses  at  4:30  p.m.  Central  Tirrie.  If  the  15th 
day  of  a  month  falls  on  a  Saturday,  Sunday,  or  federal  holkjay,  the 
monthly  report  is  due  no  later  than  the  ckjse  of  ttie  next  business 
day  foltowing  ttie  15th. 
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To  correct  a  reference,  in  paragraph 
206.3(f)  we  changed  "monthly  contract 
information!"  *°  "monthly  report."  In 


addition,  we  added  "required  by  this 
section." 


Text  of  the  rebulation  as  proposed 


206.3(f)  Wheke  and  how  do  I  send  my  monthly  contract  infomfiation? 
Packers  m^y  submit  their  monthly  reports  by  either  of  the  following 
two  mef 


Tejrt  of  the  regulation  as  revised 


206.3(0  VVhere  and  how  do  I  send  my  monthly  report?  Each  packer 
may  submit  monthly  reports  required  by  this  section  by  either  of  the 
following  two  methods: 


To  add  cltrity,  we  changed  the  title  of 
paragraph  206. 3(c).  The  new  title  more 
correctly  describes  the  requirements 


provided  in  the  paragraph.  Other 
changes  included  correcting  the  form 
number  reference  in  paragraph  206.3(c) 


and  including  information  on  where  to 
obtain  the  form. 


Text  of  the  regulation  as  proposed 


le  rei 
HoJ\ 


206.3(c)  Ho*»j  do  I  make  a  monthly  report?  The  monthly  report  that 
packers  file  must  be  reported  on  PSP  Form  341  and  must  provide 
ttie  folk>winA  information: 


;  paragra  }h 


In 
sentence 
The  second 


Text  of  the  regulation  as  revised 


206.3(c)  What  information  do  I  need  to  provide  in  the  monthly  report? 
The  monthly  report  that  each  packer  files  must  be  reported  on  Form 
P&SP-341,  which  will  be  available  on  the  Intemet  on  the  GIPSA 
Web  site  (httpJ/www.usda.gov/gipsa/)  and  at  USDA  GIPSA,  Suite 
317,  210  Walnut  Street,  Des  Moines.  lA  50309.  In  the  monthly  re- 
port, each  packer  must  provide  the  following  information: 


206.3(e).  the  first 
cle  irly  states  the  requirement, 
sentence,  as  proposed, 


neither  added  requirements  nor  clarity. 
Therefore,  we  determined  that  the 


second  sentence  was  unnecessary  and 
deleted  it  to  simplify  the  paragraph. 


Text  of  the  re<  ulation  as  proposed 


206.3(e)  VWjeip  do  I  change  previously  reported  estimates?  Regardless 
of  any  estimates  for  a  given  future  month  that  may  have  been  pre- 
viously reported,  current  estimates  of  deliveries  reported  as  required 
by  paragrap  is  (c)(3)  and  (c)(5)  of  this  section  must  be  based  on  the 
most  accurate  information  available  at  the  time  each  report  is  pre- 
pared. Paclqers  must  update  or  change  any  previously  reported  esti- 
mates tor  arty  month(s)  included  on  the  current  report  to  reflect  accu- 
rate information  on  producers'  plans,  initiation  of  new  contracts,  or 
any  other  di  cumstances  that  cause  changes  in  expected  future  deliv- 
eries. 


Text  of  the  regulation  as  revised 


206.3(e)  When  do  I  change  previously  reported  estimates?  Regardless 
of  any  estimates  for  a  given  future  month  that  may  have  been  pre- 
viously reported,  current  estimates  of  deliveries  reported  as  required 
by  paragraphs  (c)(3)  and  (c)(5)  of  this  section  must  be  based  on  the 
most  accurate  information  available  at  the  time  each  report  is  pre- 
pared. 


In  paragra]  )h  206.3(f)(1),  we  deleted 
"e-mail  or  ai  y  other"  because  during 
development  of  the  reporting  process 
we  determined  that  we  could  not  offer 


an  e-mail  submission  option  that  would 
be  secm«  and  guarantee  the 
confidentiality  of  the  files  submitted 
during  the  transmission  process. 


Instead,  we  developed  a  secure  Web  site 
so  that  we  could  offer  the  option  of 
electronic  submission. 


Text  of  the  reg  jiatlon  as  proposed 


206.3(f)(1)  El^ronic  report.  Information  reported  under  this  sectk)n 
may  be  rep<^rted  by  electronic  means,  to  the  maximum  extent  prac- 
ticable. Electronic  submission  may  be  e-mail  or  by  any  other  fomi  of 
electronic  transmission  that  has  been  determined  to  be  acceptable  to 
the  Administator  To  obtain  curent  options  for  acceptable  methods 
to  submit  infcrmation  electronically,  contact  GIPSA  through  the  Inter- 
net on  the  ©IPSA  homepage  (hnpj/www.usda.gov/gipsa/^  or  at  the 
GIPSA  Redonal  Office  at  Room  317,  210  Walnut  Street,  Des 
Moines,  lA  51)309 


We  changejd  the  word  "homepage"  to 
"Web  site"  etch  time  it  appeared.  The 
information  torn  the  swine  contract 
library  will  b^  available  on  the  GIPSA 
Web  site,  however  it  will  not  appear 
directly  on  tlje  GIPSA  homepage.  Users 
will  initially  find  a  direct  link  to  the 
information  Qn  the  GIPSA  homepage, 
but  in  the  futtu-e,  as  the  GIPSA  Web  site 
goes  through  Ichanges  and  updates,  the 


Text  of  the  regulation  as  revised 


206.3(f)(1)  Electronic  report.  Infonnation  reported  under  this  section 
may  be  reported  by  electronic  means,  to  the  maximum  extent  prac- 
ticable. Electronic  submission  may  be  by  any  form  of  electronic 
transmission  that  has  been  detennined  to  be  acceptable  to  the  Ad- 
ministrator. To  obtain  cun-ent  options  for  acceptable  methods  to  sub- 
mit infonnation  electronkally,  contact  GIPSA  through  the  Intemet  on 
the  GIPSA  Web  site  (httpj/www.usda.gov/gipsa/)  or  at  USDA 
GIPSA,  Suite  317,  210  Walnut  Street,  Des  Moines,  lA  50309. 


link  may  not  continue  to  appear  on  the 
homepage  if  there  is  another  logical 
place  for  it  to  appear.  This  change 
appears  in  paragraphs  206.2(g)  and 
paragraphs  206.3(11(1)  and  (g)(1).  Other 
changes  to  paragraph  206.3(g)(1) 
included  changing  the  first  sentence  to 
more  correctly  describe  the  available 
information  by  changing  "contract  types 


and  estimated  deliveries"  to  "estimated 
deliveries  by  contract  type." 

In  paragraph  206.3(c)(1),  we  revised 
the  title  to  more  correctly  describe  the 
requirements  provided  in  the  paragraph. 
We  revised  the  first  sentences  of 
paragraphs  206.3(c)(1)  and  (2)  to  clarify 
that  they  provide  definitions  for  existing 
and  available  contracts,  respectively,  for 
which  each  packer  must  submit 
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estimates  on  monthly  reports.^  In 
addition,  we  revised  the  second  and 
third  sentences  to  combine  text  to  more 
directly  and  correctly  state  the 
requirement.  As  proposed,  the  second 
sentence  could  have  been  misleading; 
the  requirement  is  not  to  report  the 
types  of  contracts,  but  rather  to  report 
the  number  of  estimated  swine  to  be 
delivered.  The  revised  sentence  focuses 
on  the  estimates  to  be  reported,  it  does 
not  change  the  requirement  to  report 
those  estimates.  Other  changes  included 
in  paragraph  206.3(c)(2)  included 


changing  the  phrase  "for  piuchase"  to 
"for  the  piutihase"  and  in  paragraphs 
206.3(c)(1)  and  (c)(2]  changing  "the 
types  of  contracts"  to  "contracts." 

In  the  proposed  rule,  we  used  the 
terms  'expansion  provisions"  and 
"expansion  clauses"  to  mean  the  same 
thing.  In  a  contract,  the  expansion 
clause  specifies  the  possibilities  for 
increase  of  a  quantity.  For  consistency, 
in  the  title  of  paragraph  206.3(c)(4)  and 
the  text  of  paragraphs  206.3(c)(4). 
(4)(iii),  (5),  (g)(3)(iv).  and  (v),  we  revised 
"provisions"  to  "clauses."  For 


consistency,  in  paragraphs  206.3(c)(4)(i) 
and  (ii),  we  revised  "contract  terms"  to 
"clauses."  A  specific  example  of  this 
change  in  paragraph  2.6.3(c)(4)  is  shown 
in  the  following  table.  Other  changes  in 
section  206.3  included  correcting  the 
sentence  in  paragraph  (c)(5)  by  inserting 
the  word  "of  in  front  of  the  phrase  "the 
types  of  expansion  clauses"  and  added 
"for  all  existing  contracts"  to  the  second 
sentence  for  clarity  and  in  paragraph 
206.3(g)(3)(iv)  changing  the  word 
"ensuing"  to  "following"  for 
consistency  and  plain  language.'" 


Text  of  ttie  regulatk)n  as  proposed 


206.3(c)(4)  Expansion  provisions.  Any  conditkws  or  circumstances 
specified  by  provisions  in  any  existing  contracts  that  could  result  In 
expansion  in  the  estimates  specified  in  paragraph  (c)(3)  of  this  sec- 
tion. Each  packer  will  identify  the  expanswn  provisions  in  the  monthly 
report  by  listing  a  code  for  the  folk)wing  conditions: 
(ill)  Contract  terms  that  allow  for  a  range  of  the  numt)er  of  swine  to 

be  delivered; 
(ill)  Ck)ntract  terms  that  require  a  greater  numtier  of  swine  to  be 

delivered  as  the  contract  continues; 
(iii)  Other  provisions  that  provide  for  expansion  in  the  numbers  of 
swine  to  t>e  delivered. 


Text  of  tt)e  regulatk>n  as  revised 


206.3(c)(4)  Expansion  clauses.  Any  condltkxis  or  circumstances  speci- 
fied by  clauses  in  any  existing  contracts  ttiat  couM  result  in  etn  in- 
crease in  the  estimates  specified  in  paragraph  (c)(3)  of  ttiis  section. 
Each  packer  will  klentify  tt>e  expansion  clauses  in  the  monthly  report 
by  listing  a  code  for  the  followir>g  conditions: 
(iii)  Clauses  that  allow  for  a  range  of  the  numt>er  of  swine  to  be 

delivered: 
(iii)  Clauses  that  require  a  greater  number  of  swir>e  to  be  delivered 

as  tfie  contract  continues; 
(iii)  Other  clauses  that  provide  for  expanskxi  in  the  numbers  of 
swine  to  be  delivered. 


To  specify  that  estimates  reported  in  the  monthly  reports  come  from  contracts  and  not  from  contract  types,  in  the  title 
of  paragraph  206.3(d).  we  changed  "type  of  contract"  to  "contract."  In  addition,  for  clarity  with  the  wording  used  throughout 
the  regulations,  we  changed  the  word  "head"  to  "swine." 


Text  of  the  regulatk)n  as  proposed 


206.3(d)  What  if  a  type  of  contract  does  not  specify  the  number  of  head 
committed? 


Text  of  tfte  regulation  as  revised 


206.3(d)  What  if  a  contract  does  not  specify  the  number  of  swine  com- 
mitted? 


In  the  proposed  rule,  the  authority 
citation  included  7  U.S.C.  198. 198a; 
and  198b,  which  are  the  sections  of  the 
U.S.  Code  in  which  the  sections  of  the 
P&S  Act  that  require  the  establishment 
of  the  swine  contract  library  are 
codified.  We  corrected  the  authority 
citation  by  replacing  those  citations 
with  Section  941  of  Public  Law  106-78, 
113  Statute  1135.  which  is  the  section 
of  the  Livestock  Mandatory  Price 
Reporting  Act  that  requires  regulations 
to  implement  the  swine  contract  library. 

We  added  the  OMB  control  number  at 
the  end  of  sections  206.2  and  206.3  to 
show  the  OMB  approval  for  the 
collection  of  information  required  by 
the  swine  contract  library  regulations, 
which  OMB  has  approved  conciurently 
with  the  approval  of  the  final  rule. 

Summary  of  Swine  Contract  Library 
Final  Rule 

Who  must  provide  contract 
infonnation?  The  regulations  apply  to  a 
packer  purchasing  at  least  100.000 
swine  per  year  and  slaughtering  swine 


at  a  federally  inspected  swine 
processing  plant  that  meets  either  of  the 
following  conditions: 

(1)  A  swine  processing  plant  that 
slaughtered  an  average  of  at  least 
100,000  swine  per  year  during  the 
immediately  preceding  5  calendeir  years, 
with  the  average  based  on  those  periods 
in  which  the  plant  slaughtered  swine;  or 

(2)  Any  swine  processing  plant  that 
did  not  slaughter  swine  during  the 
immediately  preceding  5  calendar  years 
that  has  the  capacity  to  slaughter  at  least 
100,000  swine  per  year,  based  on  plant 
capacity  information. 

Throughout  this  dociunent,  references 
to  "packers"  refer  to  the  packers  that  are 
required  to  report  under  the  swine 
contract  library  regulations.  Throughout 
this  document,  references  to  "plants" 
refer  to  the  plants  at  which  the  swine 
are  slaughtered  for  which  the  packers 
are  required  to  report.  Currently,  most  of 
the  packers  required  to  report  slaughter 
swine  at  a  plant  that  the  packer  owns. '' 
In  a  few  cases,  the  packer  required  to 


report  has  the  swine  slaughtered  at  a 
plant  it  does  not  own. 

What  contracts  will  packers  need  to 
provide?  Each  packer  must  send  GIPSA 
example  contracts  for  available  and 
existing  contracts  with  a  producer  (or 
producers)  for  the  procurement  of  swine 
for  slaughter.  For  a  packer  using  more 
than  one  plant,  the  packer  must  submit 
a  separate  package  of  example  contracts 
for  each  plant  that  has  the  slaughtering 
capacity  specified  in  the  definition  of 
"packer." 

For  verbal  contracts,  packers  must 
provide  written  descriptions  of  the 
terms  of  all  agreements  for  the  purchase 
of  swine  for  slaughter  for  which  the 
parties  did  not  execute  a  dociunent  to 
signify  the  existence  of  the  agreement. 

As  specified  in  section  206.2(a),  (b). 
and  (c)  of  the  regulations,  each  packer 
must  file  an  initial  submission  of 
example  contracts  ciurently  in  effect  or 
available  and  subsequent  submissions 
with  example  contracts  made  available 
at  each  plant  at  which  the  packer 
slaughters  swine. 


"The  table  showing  the  changes  from  the 
proposed  rule  in  paragraphs  206.3(c)(1)  and  (c)(2) 


is  in  the  Discussion  of  Comments  section  of  this 
document. 


"•The  table  showing  the  changes  from  the 
proposed  rule  in  paragraphs  206.3(c)(S)  is  in  the 
Discussion  of  Comments  section  of  this  document. 
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The  initial  submission  of  example 
contracts  is  due  the  first  business  day  of 
the  month  I  )Ilowing  the  determination 
that  the  plai  it  has  the  slaughtering 
capacity  sp<  cified  in  the  definition  of 
■packer."  G  PSA  has  made  that 
determinatii  in  for  plants  that  are 
currently  in  operation;  in  the  future  as 
new  plants  ( ipen,  the  determination  will 
be  made  as  I  he  information  is  available. 
When  this  fi  nal  rule  is  published  in  the 
Federal  Reg  ster.  GIPSA  will  notify 
each  packer  in  writing  if  it  is  required 
to  submit  in  brmation,  and  how  and 
when  to  sub  nit,  for  the  swine  contract 
library.  To  s  ibmit  information  for  the 
swine  contn  ct  library,  example 
contracts  an  1  monthly  reports,  packers 
may  submit  lard  copies  or  submit 
electronical^  via  the  swine  contract 
library  Web  jite.  For  new  contracts,  the 
packer  must  send  the  example  contract 
to  our  Regional  Office  in  Des  Moines, 
within  one  business  day  of  the 
contract's  availability. 

In  additioi  i  to  submitting  example 
contracts,  as  specified  in  section 
206.2(h)  of  tJie  regulations,  when  there 
are  any  changes,  expirations,  or 
withdrawals  to  previously  submitted 
example  contracts,  then  packers  must 
submit  revisi  (d  example  contracts  and 
notify  us  of  t  xpirations  and  withdrawals 
within  one  b  usiness  day  after  expiration 
or  withdrawi  J.  The  packer's  example 
contracts  mu  st  represent  all  of  the 
contracts  made  available  by  the  packer 
to  swine  proi  iucers  for  the  purchase  of 
swine  for  sla  ighter.  The  packer  may 
submit  exam  pie  contracts  and 
notifications  electronically. 

What  critei  ia  will  packers  use  to 
select  examp  \e  contracts?  To  decide 
which  contra  cts  will  serve  as  examples 
of  similar  contracts,  as  specified  in 
section  206.3(d)  of  the  regulations, 
packers  will  iise  the  following  criteria 
(foiu'  exampl  j-contract  criteria): 

(1)  The  base  price  or  the 
detenninatio  i  of  base  price; 

(2)  The  api  iication  of  an  accrual 
account  or  a  edger; 

(3)  The  car  ass  merit  premiiun  and 
discount  schedules  (including  the 
manner  of  determining  lean  percent  or 
other  merits  ^f  the  carcass  that  are  used 
to  determine  Ithe  amoimt  of  the 
premiimis  ann  discoimts  and  how  those 
premiums  and  discounts  are  applied); 
and  j 

(4)  The  usa  and  amount  of  noncarcass 
merit  premiums  and  discoiuits. 

For  contraots  that  are  identical  in  all 
four  examplet-contract  criteria  listed 
above,  a  packer  will  need  to  file  only 
one  example  contract  to  represent  that 
set  of  contrac  Is  for  each  plant  that 
slaughters  thi  <  swine  purchased  under 
the  example  ( ontract. 


What  must  the  packer  provide  for 
monthly  reports?  As  specified  in  section 
206.3  of  the  regulations,  packers  will 
submit  monthly  reports  that  will 
provide,  for  existing  contracts,  the 
estimated  number  of  swine  committed 
and  the  maximum  number  of  swine  that 
could  be  delivered  under  contract  for 
each  of  the  next  12  months,  expansion 
clauses  for  each  contract  type,  and 
specify  the  contract  types  for  which  the 
packer  has  any  available  contracts. 

The  packer  must  provide  a  separate 
monthly  report  for  each  of  the  plants 
that  it  uses  that  has  the  slaughtering 
capacity  specified  in  the  definition  of 
"packer,"  even  if  it  had  no  existing 
contracts  for  which  to  report  estimated 
deliveries  of  swine.  The  packer  must 
estimate  the  number  of  swine  to  be 
delivered  imder  each  contract  at  the 
plant,  aggregated  by  contract  type.  If  the 
packer  had  no  existing  contracts  for  any 
or  all  contract  types,  ^e  reported 
estimates  would  be  zero.  GIPSA  will 
notify  the  packer  of  the  contract  type  for 
each  example  contract. 

What  information  from  the  swine 
contract  library  will  GIPSA  make 
available  to  the  public?  The  example 
contracts  will  provide  base  price 
determinations,  the  application  of 
ledgers  or  accrual  accoimts,  carcass 
merit  premium  and  discount  schedules, 
and  the  use  and  amount  of  noncarcass 
merit  premiums  and  discounts.  Other 
contract  terms  that  will  be  reported 
include  a  variety  of  terms,  such  as 
quality  and  weight  restrictions,  length  of 
contract,  and  use  of  packer  specified 
genetics.  We  will  summarize 
information  on  contract  terms  from  the 
example  contracts  to  provide  as  much 
information  about  contract  terms  as 
possible,  siibject  to  confidentiality 
protections  specified  in  section  251  of 
the  Agricultural  Marketing  Act  of  1946 
(7  U.S.C.  1636). 

We  will  publish  in  the  monthly  report 
as  much  information  collected  from 
packers  each  month  as  possible,  subject 
to  the  requirement  to  maintain 
confidentiality  as  discussed  above.  We 
will  calculate  the  aggregate  6-  and  12- 
month  totals  from  the  information  in  the 
monthly  reports  received  from  all 
reporting  packers  and  report  the 
aggregates  on  a  regional  basis  as  listed 
below.  We  will  use  the  same  regions  for 
reporting  the  monthly  report  estimate 
aggregates  as  described  above  for  the 
summaries  of  contract  terms  frvm  the 
contract  library. 

What  regions  will  GIPSA  use  for 
reporting?  The  information  we  make 
available  will  be  presented  on  a  regional 
basis,  as  specified  in  sections  206.2(f) 
and  206.3(g)(2)  of  the  regulations. 
Among  the  factors  we  will  consider  in 


defining  a  region  are:  (1)  Relevant 
marketing  areas;  (2)  statutory 
requirements  to  maintain  confidentiality 
and  protect  proprietary  business 
information;  and  (3)  AMS  definitions  of 
regions  in  its  reports  of  swine  prices." 

For  example,  we  will  review  the  AMS 
regions  for  which  AMS  reports  hog 
prices.  If  we  determine  that  we  can 
provide  more  information  by  splitting 
an  AMS  region  into  more  than  one 
region,  then  we  will  determine  whether 
the  information  can  be  presented  for 
smaller  regions  and  maintain 
confidentiality.  Alternately,  if  we 
determine  that  releasing  information  for 
an  AMS  region  will  not  maintain 
confidentiality,  then  we  will  aggregate 
the  information  into  larger  regions  that 
will  maintain  confidentiality. 

In  order  to  ensiu-e  confidentiality, 
information  will  only  be  published  if  it 
is  obtained  from  no  fewer  than  three   • 
packers,  and  no  packer  represents  a 
dominant  portion  of  the  region's  total 
slaughter  based  on  market  share.  The 
specific  factor  used  to  determine  if  a 
packer  is  dominant  in  the  region  will 
not  be  released,  to  further  assure 
confidentiality  by  preventing  anyone 
from  using  knowledge  about  the  factor 
to  revejd  information  that  we  will 
withhold.  In  any  region  or  set  of 
circumstances  that  leads  us  to  be 
concerned  about  our  ability  to  publish 
information  while  maintaining 
confidentiality,  in  addition  to  the 
expertise  provided  by  GIPSA 
economists  and  industry  experts,  we 
will  consult  with  USDA  statisticians  to 
ensiue  that  confidentiality  is 
maintained. 

To  further  maintain  confidentiality 
and  provide  useful  information,  we  may 
change  the  regions  over  time.  Initially, 
based  on  our  analysis  of  swine 
processing  plants  and  the  AMS  regions, 
the  information  will  be  published  for 
the  regions  listed  below: 

•  Tne  Western  U.S.  region  includes 
all  states  west  of  the  Mississippi  River. 

•  The  Western  Combelt  region 
includes  Iowa,  Kansas,  Minnesota, 
Missouri,  Nebraska,  and  South  Dakota. 
(This  region  will  also  be  included  in  the 
Western  U.S.  region.) 

•  The  Iowa/Minnesota  region 
includes  Iowa  and  Minnesota.  (This 
region  will  also  be  included  in  the 
Western  Combelt  region.) 

•  The  Eastern  Combelt  region 
includes  all  states  east  of  the 


"Even  with  the  differences  between  he  contract 
information  we  report  and  prices  reported  by  USDA 
AMS  Market  News,  producers  and  other  interested 
parties  will  be  able  to  raview  the  information  for 
consistent  regions  to  understand  contract  terms  and 
prices  paid  for  hogs  purchased  through  various 
methods. 


Mississippi  River.  (This  region  is  the 
eastern  half  of  the  coimtry,  but  is  named 
Eastern  Cornbelt  for  consistency  with 
AMS  regions.) 

We  will  monitor  changes  in  the  swine 
industry,  feedback  from  producers  and 
other  interested  parties  about  the 
siunmary  reports,  and  other  relevant 
information  to  determine  if  changes  in 
reporting  regions  need  to  be  considered. 

How  will  GIPSA  make  summary 
example  contract  and  monthly  report 
information  available?  As  specified  in 
sections  206.2(g)  and  206.3(g)(1)  of  the 
tegidations,  we  will  make  the  contract 
library  information  and  monthly  reports 
avetilable  on  the  Internet  on  the  GIPSA 
Web  site  at  http://www.usda.gov/gipsa/ 
and  at  the  GIPSA  Regional  Office  in  Des 
Moines,  Suite  317,  210  Walnut  Street, 
Des  Moines,  IA  50309.  The  information 
available  from  the  GIPSA  Web  site  and 
at  the  regional  office  will  be  the  same. 

Initially,  summarized  information 
fitjm  example  contracts  could  be 
available  as  early  as  2  months  after  the 
fiua'  rule  becomes  effective  (30  days 
after  packers  will  be  required  to  submit 
example  contracts  for  each  of  the  plants 
that  has  the  slaughtering  capacity 
specified  in  the  definition  of  "packer" 
as  specified  in  section  206.1). 
Subsequent  information  on  new 
example  contracts  made  available  by 
packers  will  be  available  on  a  real-time 
basis,  to  the  extent  possible  (packers 
must  send  GIPSA  new  example 
contracts  within  one  business  day  of  the 
contract  being  made  available).  The 
method  and  time  of  delivery  and  the 
complexity  of  contract  terms  will 
determine  how  quickly  GIPSA  can  make 
the  information  available.  Initially, 
summarized  monthly  report  information 
could  be  available  as  early  as  3  months 
after  the  final  nde  becomes  effective 
(the  first  day  of  the  month  following 
packers'  first  monthly  report 
submission.).  Subsequent  summarized 
monthly  reports  will  be  available  the  1st 
of  each  month  (2  weeks  following  the 
packers'  monthly  report  submission). 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  mle  has  been  determined  to  be 
significant  for  the  purposes  of  Executive 
Order  12866,  and  therefore,  has  been 
reviewed  by  the  Office  of  Management 
and  Budget.  The  following  is  an 
economic  analysis  of  the  rule  that 
includes  the  cost-benefit  analysis 
required  by  Executive  Order  12866.  The 
economic  analysis  also  provides  a  final 
regulatory  flexibility  analysis  of  the 
potential  economic  effects  on  small 
entities  as  required  by  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601—612). 


This  nde  implements  Subtitle  B  of 
Title  II  of  the  P&S  Act,  which  requires 
packers  to  report  to  the  Secretary 
information  for  swine  packing  plants 
that  have  the  slaughtering  capacity 
specified  in  the  subtiUe's  definition  of 
"packer."  The  rule  requires  the 
reporting  of  information  on  swine 
marketing  contracts  by  packers  for 
plants  that  have  the  slaughtering 
capacity  specified  in  the  definition  of 
"packer." 

Each  packer  piurhasing  at  least 
100,000  swine  per  year  must  report 
information  for  swine  processing  plants 
it  owns  or  at  which  it  has  swdne 
slaughtered  that  slaughtered  an  average 
of  100,000  head  of  swine  per  year 
during  any  of  the  inunediately 
preceding  5  calendar  years  based  on 
those  years  in  which  the  plant 
slaughtered  swine.  Based  on  data 
including  2002,  the  most  recent  year  for 
which  complete  data  are  available,  this 
includes  a  total  of  53  plants  owmed  or 
utilized  by  33  swine  packers. 

The  mle  establishes  a  swine  contract 
library  and  requires  packers  operating  or 
utilizing  plants  of  the  specified 
slaughtering  capacity  to  submit  example 
contracts  and  monthly  reports  to 
provide  numbers  of  swine  committed  to 
packers  tmder  contract.  We  believe  that 
this  information  program  will  benefit 
producers,  especially  small  producers.  It 
will  increase  information  available  to 
producers  about  contract  terms,  as  well 
as  improve  producers'  and  packers' 
ability  to  plan  with  improved 
knowledge  of  the  volume  of  swine 
already  contracted  for  slaughter. 

Summary  of  Costs 

No  costs  will  be  imposed  on 
producers  as  a  result  of  the  regulations. 
Monthly  reports  and  information  from 
the  contract  library  on  contract  terms 
will  be  available  on  the  GIPSA  Web  site 
on  the  Internet.  Producers  with  Internet 
access  will  be  able  to  access  the  reports 
at  no  additional  cost  beyond  their 
normal  Internet  costs.  We  believe  that 
many  producer  organizations  and 
private  news  and  information  services 
will  copy  and  redistribute  these  reports 
at  no  direct  cost  to  producers  as  part  of 
the  services  they  already  provide  to 
producers. 

Packers  required  to  report  will  face 
costs  associated  with  .submitting 
contracts  for  the  contract  library.  The 
first  component  of  these  costs  is  the 
initial  cost  of  compiling  and  providing 
to  GIPSA  a  copy  of  each  example 
contract  currentiy  in  effect  or  available 
at  each  plant  that  has  the  slaughtering 
capacity  specified  in  the  definition  of 
"packer"  in  section  206.1.  As  specified 
in  the  definition  of  "contract"  in  section 


206.1,  this  term  includes  written  and 
verbal  agreements.  To  submit  example 
contracts  for  verbal  agreements,  packers 
vdll  need  to  provide  written  ^ 

descriptions  of  the  verbal  agreement. 
The  second  component  is  the  cost  of 
providing  a  copy  of  each  new  example 
contract  subsequently  made  available  by 
the  packer.  We  estimate  the  hourly  cost 
of  these  activities  will  average  $20  per 
hour. 

Based  on  our  experience  reviewing 
swine  contracts  in  the  normal  coiu^e  of 
enforcing  the  P&S  Act,  we  believe  that 
the  time  required  for  a  packer  to  review 
its  contracts,  identify  example  contracts, 
and  submit  those  examples  as  a  package 
(including  documenting  verbal 
contracts)  will  average  9  hours  per  plant 
for  the  initial  submission. 

The  first  component  of  the  9  hoiu^  is 
an  initial  4  hours  to  review  the  files  of 
contracts  and  identify  examples  of 
existing  and  available  contracts.  Packers 
must  identify  which  contracts  are 
identical  for  reporting  piuposes,  as 
specified  in  section  206.2(d)  of  the 
regulations,  in  order  to  determine  which 
contracts  need  to  be  sent  as  examples. 

The  second  component  of  the  9  hoiu^ . 
is  an  additional  5  hours  to  collect  and 
submit  example  contracts  to  GIPSA. 
This  is  composed  of  0.5  hours  per  plant 
per  example  contract;  we  increased  this 
estimate  from  the  0.25  hours  estimated 
in  the  proposed  rule  to  allow  extra  time 
for  packers  to  review  the  guidelines 
developed  for  the  submission  of 
example  contracts  and  the  time  to 
submit  the  example  contracts 
electronically.  Based  on  our  experience 
reviewing  swine  contracts,  we  have 
determined  that  some  packers  will  only 
have  one  example  contract  to  report  for 
each  plant,  while  other  packers  will 
have  a  variety  of  example  contiacts.  For 
this  analysis  and  to  provide  aiT  upper 
estimate  for  the  costs  associated  with 
the  contract  library,  we  estimated  that, 
on  average,  packers  would  have  10 
example  contracts  per  plant  to  be 
submitted  to  GIPSA  for  the  initial  filing. 
At  0.5  hoiu^  per  plant  per  example 
contract,  it  would  take  5  hours  for  the 
packer  to  collect  and  submit  the  10 
example  contracts  to  GIPSA. 

The  total  one-time  cost  to  compile  the 
initial  submission  of  example  contracts 
for  all  53  plants  '^  is  $9,540  ($180  per 
plant  X  53  plants,  which  combines  the 
first  component  of  $20  per  hoiu-  x  4 
hours  =  $80  and  the  second  component 
of  $20  per  hoiu  x  0.5  hoxurs  x  10 


■'The  regulation  will  require  a  total  of  33  pork 
packing  companies  (packers)  to  report  for  53  plants 
that  have  the  slaughtering  capacity  specified  in  the 
definition  of  "packer"  in  section  206.1 ,  based  on 
data  including  2001.  the  most  recent  year  for  which 
complete  data  are  available. 


47822   _  I  Federal  Register/yol.  68,  No.  154 /Monday.  August  11,  2003 /Rules  and  Regulatfons 


example  con  racts  =  $100  per  plant). 
There  shoulq  be  no  additional  cost  for 
electronic  submission  because  the 
submission  v  ill  be  through  a  secure 
Web  site,  wh  ch  will  be  at  no  additional 
cost  to  those  packers  that  have  Internet 
access.  [ 

After  the  initial  submission,  we 
estimate  an  average  of  about  2.5  hours 
per  year  per  flant  will  be  required  to 
submit  an  average  of  5  examples  of  new 
contracts  or  qhanges  to  previously 
submitted  example  contracts,  at  a  cost 
per  plant  of  si25.00  per  year  ($20/hour 
X  2.5  hours  =j$50).  In  months  when  a 
packer  does  not  have  a  new  contract  or 
modify  a  previously  submitted  example 
contract,  thers  will  be  no  cost  of 
compliance  v  ith  contract  library 
reporting  requirements.  Packers  must 
notify  GIPSAjwithin  one  business  day 
when  one  of  i  ts  example  contracts  no 
longer  repres(  snts  any  existing  or 
available  con  racts.  The  costs  for  this 
notification  a  e  included  in  the  estimate 
for  changes  tc  previously  submitted 
contracts.  Th(  i  total  annual  recurring 
cost  for  all  53  plants  for  the  submission 
of  examples  c  f  contract  types  is 
estimated  to  I:  e  $2,650  ($50  per  plant  x 
53  plantsj. 

Packers  als(  i  face  costs  in  complying 
with  the  mon  hly  reporting 
requirements.  We  believe  that  many 
packers  alreac  y  maintain  the  required 
information  e  ectronically  for  use  in 
business  and  itrategic  plaxming.  Based 
on  our  investi  Rations  and  reviews  of 
packers,  we  bi  ilieve  that  all  packers  that 
are  large  enou  'h  to  meet  the  statutory 
requirements  or  reporting  already  use 
computers.'^  Therefore,  we  do  not 
anticipate  tha 
any  additiona 


the  packers  will  incur 
costs  for  computer 
hardware  to  ii  iplement  electronic 
submissions  a  f  monthly  reports.  For 

that  use  computers  but  do 
not  currently  naintain  contract 
information  e  ectronically,  we  estimate 
lour  per  plant,  at  an 
$50.00.  will  be  required 
to  set  up  a  dat  jbase  or  spreadsheet  to 
maintain  the  i  ecessary  information. 
This  estimate  is  based  on  our  experience 
with  spreadsh  sets  and  databases  that  are 


that  a^  most  1 
hourly  cost  of 


"Most,  if  not  a 
to  use  an  electron 
to  AMS  under 
requirements  in 


.  of  these  packers  are  required 
:  system  to  provide  information 
ma]  idatory  livestock  price  reporting 
tye  AMA  (7  U.S.C.  1636(g)). 


similar  in  type  and  complexity.  The 
higher  hourly  wage  rate  for  this  activity 
is  based  on  the  use  of  personnel  with 
specialized  skills  necessary  to  set  up 
spreadsheets  or  databases.  The  creation 
of  spreadsheets  or  databases  to  maintain 
the  necessary  information  can  be 
accomplished  by  in-house  computer 
staff,  or  by  other  employees  such  as 
accountants  or  auditors  who  are 
responsible  for  operating  the  packer's 
electronic  recordkeeping  system.  The 
total  one-time  cost  for  packers  to  set  up 
a  database  or  spreadsheet  to  maintain 
information  for  the  monthly  report  for 
all  53  plants  is  estimated  to  be  $2,650 
($50  per  plant  x  53  plants)  if  packers 
choose  to  submit  reports  electronically 
for  all  53  plants. 

An  additional  2  hours  per  plant,  at  the 
estimated  hourly  cost  of  $50.00  per  hour 
for  a  total  one-time  cost  of  $100.00  per    . 
plant,  will  be  required  for  personnel 
with  similar  skills  in  use  of  electronic 
recordkeeping  systems  to  extract  and 
format  the  required  information  from 
the  packer's  electronic  information  and 
develop  methods  for  electronic 
transmission  of  the  completed  reports  to 
GIPSA.  Upon  request,  we  will  provide 
the  necessary  information  for  the 
interface  to  our  system.  Packers  that  do 
not  use  electronic  data  transmission  will 
not  incur  this  initial  set-up  cost,  but  will 
not  gain  the  advantage  of  potential 
savings  from  electronic  recordkeeping 
and  reporting  as  described  below.  The 
total  one-time  cost  for  packers  to  extract 
and  format  information  and  develop 
methods  for  electronic  transmission  for 
the  monthly  report  for  all  53  plants  is 
estimated  to  be  $5,300  ($100  per  plant 
X  53  plants)  if  the  packers  choose  to 
submit  reports  electronically  for  all  53 
plants. 

Once  a  recordkeeping  and  reporting 
system  is  established,  additional  time 
will  be  required  to  enter  data  into  the 
database  or  spreadsheet  each  month. 
Packers  that  choose  not  to  use  an 
electronic  system  for  maintaining  and 
compiling  data  required  for  the  monthly 
reports  will  manually  compile  the  data 
on  paper  forms  each  month;  the  forms 
will  be  available  from  the  Des  Moines 
regional  office.  The  total  time  required 
for  either  method  will  depend  on  the 
number  of  contracts  in  effect. 


Based  on  our  experience  in  working 
with  similar  documents  and  data  entry 
proaesses,  we  estimate  that  it  will  take 
an  average  of  2  hours  per  month  per 
plant  to  manually  compile  and  report 
the  figures  needed  for  the  monthly 
reporting  provision.  The  initial  monthly 
report  may  take  somewhat  longer  than 
2  hours. 

We  estimate  the  cost  per  hour  of  this 
activity  will  average  $20.00  per  hour,  for 
a  total  monthly  cost  per  plant  of  $40.00 
($20  per  hour  x  2  hours  =  $40).  A  packer 
using  an  electronic  system  to  compile 
reports  will  face  lower  monthly 
compliance  costs  than  a  packer  that 
does  not  use  an  electronic  system.  We 
estimate  that  a  packer  utilizing 
electronic  systems  will  take  an  average 
of  1  hour  per  month  per  plant  at  a  total 
cost  per  plant  of  $20.00  to  compile  and 
report  the  monthly  estimates.  The  total 
annual  recurring  cost  per  plant  to 
compile  and  submit  the  monthly  report 
is  $480  ($40  per  month  x  12  months)  if 
the.  packer  chooses  to  submit  reports 
manually  or  $240  ($20  per  month  x  12 
months)  if  the  packer  chooses  to  submit 
reports  electronically.  The  total  eumued 
recurring  cost  for  all  53  plants  to 
compile  and  submit  the  monthly  report 
is  estimated  to  be  $25,440  ($480  per 
plant  X  53  plants)  if  the  packers  choose 
to  submit  reports  manually  for  all  53 
plants  or  $12,720  ($240  per  plant  x  53 
plants)  if  the  packers  choose  to  submit 
reports  electronically  for  all  53  plants. 
The  following  table  summarizes  the 
estimated  compliance  costs  for  packers 
required  to  submit  example  contracts 
and  monthly  contract  information  for 
plants  that  are  subject  to  the  regulations 
in  9  CFR  Part  206.  As  shown  in  the 
table,  total  first  year  costs  for  all  33 
packers  (53  plants)  to  comply  with  the 
requirements  of  the  contract  library  and 
monthly  reports  is  $37,630  if  the 
packers  choose  to  submit  reports 
manually  for  all  53  plants  or  $32,860  if 
the  packers  choose  to  submit  reports 
electronically  for  all  53  plants.  The  total 
first  year  costs  include  the  start-up 
costs,  therefore,  the  aimual  recurring 
costs  will  be  lower  and  are  estimated  to 
be  $28,090  if  the  packers  choose  to 
submit  reports  manually  for  all  53 
plants  or  $15,370  if  the  packers  choose 
to  submit  reports  electronically  for  all 
53  plants. 
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- 

Costs  per 

plant. 

manual 

Costs  per 
plant. 

electronic 
monthly 
reports 

Total  costs 

if  packers 

use  manual 

methods  tor 

ansa 

plants' 

Total  co^s 

if  packers 

use  etec- 

trooic  meifv 

ods  for 
monthly  re- 
ports tor  aN 
53  plants' 

Start-Up  Costs:                     ' 
Contract  Library: 

$80.00 

$100.00 

N/A 
N/A 

$80.00 

$100.00 

$50.00 
$100.00 

$4,240.00 

$5,300.00 

N/A 
N/A 

$4,240  00 
$5,300.00 

CoNect  and  suhmil  example  contracts^  (10  examples  x  0.5  hr.  x  $20.00  per 
hour)     .„ 

Monthly  Report 

Set  UD  database  or  soreadsheet  (1  hour  x  $50.00)  

$2,650.00 

Development  of  transmission  mettrads  (2  hours  x  $50.00) 

$5,300.00 

Total  Start-Up  Costs „ „ - » 

$180.00 

$330.00 

$9,540.00 

$17,490.00 

Annual  Recuning  Costs: 

Contract  Library:  Cdect  and  submrt  example  contracts  (5  examples  x  0.  5  hr.  x 
$20.00  per  hour) 
Monthly  Report:  Enter  data  into  database  or  spreadsheet,  or  tabulate  on  paper, 
and  compite  totals: 

(Electronic:  1  hour  per  month  x  12  x  $20.00)  _ 

(Manual:  2  hours  per  montti  x  12  x  $20.00)  

$50.00 

N/A 
$480.00 

$50.00 

$240.00 

N/A 

$2,6SOjOO 

N/A 
$25,440.00 

$2,6!Sn.00 

$12,720.00 
N/A 

Total  Annual  Reclining  Costs  ;.... 

$530.00 

$290.00 

$28,090.00 

$15,370.00 

Total  1st  Year  Cost  (Start-up  costs  plus  annual  recurring  costs) 

$710.00 

$620.00 

$37,630.00 

$32,860.00 

'  Although  we  believe  it  is  likely  that  most  packers  wrill  use  etectrorvc  methods,  we  do  not  have  a  t>asts  for  estimatirig  the  actual  number  of 
packers  that  will  choose  to  use  eiectroroc  versus  manual  metfKxls.  Thus,  estimates  are  shown  for  ttte  alternatives  of  aN  manual  submisskms 
versus  all  electronk:  sutxnisskxis  to  provide  a  rarige  of  tf>e  Hkely  total  costs  to  packers. 

2  We  are  not  assuming  any  electronic  submissk)n  of  contracts  for  purposes  of  this  analysis  t)ecause  it  is  likely  tfwt  many  of  tt>e  plants  win  sut)- 
mit  ttte  information  directly  and  the  plants  may  not  have  tfie  electronic  verskjn  of  the  contracts. 


GIPSA  will  incur  costs  of  operating 
the  swine  contract  library,  analyzing  the 
monthly  reports  submitted  by  packers, 
ensiiring  that  packers  are  in  compHance, 
and  making  the  information  available  at 
the  P&SP  regional  office  and  on  the 
GIPSA  Web  site.  We  estimate  that 
GIPSA  vfill  incur  total  costs  of  $400,000 
per  year  for  all  activities,  specified 
below,  associated  with  implementing 
the  svrine  contract  library.  We  will 
monitor  and  review  conb-acts  submitted 
for  the  contract  library  cmd  monthly 
reports  filed  by  packers  to  assure 
completeness,  consistency,  and 
accuracy.  In  addition,  we  will  conduct 
ongoing  analyses  of  the  data  and 
information  obtained  from  packers,  and 
will  explore  ways  to  increase  the 
usefulness  of  the  published  data  Emd 
information.  Our  projected  costs  include 
communication  costs,  travel  expense  for 
plant  visits  to  monitor  compliance  with 
the  swine  contract  library  sections  of  the 
P&S  Act  and  regulations,  costs  for  office 
supplies,  computer  hardware  and 
software  acquisition  and  maintenance. 

We  anticipate  that  our  costs  for 
providing  assistance  to  packers  and 
maintaining  the  contract  library  will 
decrease  over  time.  As  a  packer  becomes 
familiar  with  the  regulations,  it  will 
need  less  assistance  bom  us.  Once  the 
analysis  of  the  initial  submission  of 


contracts  is  complete,  there  will  be 
fewer  contracts  received  for  analysis. 

Summary  of  Benefits 

The  primary  economic  benefit  of  the 
contract  library  to  producers  will  be  to 
alleviate  some  of  the  cxurent  imbalance 
in  information  between  producers  and 
packers  by  increasing  the  amoimt  of 
information  available  to  producers  and 
to  provide  producers  the  potential  to 
improve  overall  production  planning 
and  marketing  efficiency.  Many 
producers  report  that  they  cannot 
currently  obtain  the  information  needed 
to  compare  contracts  available  from 
different  packers.  Producers  may  have 
very  limited  information,  especially 
about  contracts  and  contracting 
practices,  since  producers  are  parties  to 
fewer  contracts  and  have  fewer 
resoiut:es  for  searching  out  this 
information  than  do  packers.  Based  on 
GIPSA's  contacts  with  producers,  we 
believe  that  most  producers  ciurently  do 
not  search  out  contract  terms  among 
competing  packers.  Rather,  they  tend  to 
contract  with  and  deliver  their  hogs  to 
a  single  packer.  Producers  have 
indicated  to  GIPSA  that  they  do  not 
have  enough  knowledge  about  contract 
terms  available  to  them  to  encourage 
them  to  search  out  more  favorable 
terms. 


This  rule  will  make  information  about 
the  variety  and  types  of  contract  terms 
'  available  in  the  mari^etplace,  as  well  as 
the  number  of  swine  conunitted  imder 
contract  by  region,  readily  and  easily 
available  from  a  single  source. 
Availability  of  information  from 
example  contracts  and  monthly  reports 
will  serve  to  lower  the  search  costs  for 
producers  and  enable  producers  to  be 
more  informed  before  entering  the 
marketplace. 

This  increased  information  will  be 
beneficial  to  producers  in  making 
production  plans  and  determining  how 
to  market  swine.  The  increased 
information  about  which  contract  types 
and  contract  terms  are  available  will 
enable  producers  to  understand  the 
particular  terms  that  are  available.  For 
example,  different  packers  often  have 
different  requirements  for  swine  with 
given  carcass  characteristics,  and  the 
packers'  premiums  and  discounts  reflect 
the  unique  requirements.'''  The 
information  irom  the  contracts  will 
make  producers  aware  of  contract  terms 
that  better  match  the  characteristics  of 


''*  For  example,  one  analysis  found  that  net  prices 
paid  by  different  packers  for  the  same  quality  of 
bogs  varied  by  up  to  S2.00  per  hundredweigbt. 
("Factors  That  Influence  Prices  Producers  Receive 
for  Hogs:  Statistical  Analysis  of  Kill  Sheet  and 
Survey  Data."  John  D.  Lawrence,  Staff  Paper  No. 
279.  Iowa  State  University.  March  1996.) 
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the  swine  th^y  produce.  Although  the 
contract  information  will  not  identify 
which  packers  have  specific  contract 
tenns  availatle,  producers  will  know 
that  specific  erms  are  available  at  a 
plant  in  iden  ified  regions. 

Additional  y,  the  monthly  reports  will 
provide  prod  icers  with  information  on 
the  number  o  f  contracted  swine  by 
region  for  the  upcoming  6-  suid  12- 
month  perioc  s.  Producers  could  use  this 
information,  n  combination  with  data 
such  as  ciure  it  inventories  of  swine  on 
feed  from  the  National  Agricultiual 
Statistics  Seryice  and  projections  of 
slaughter  froih  land  grant  college 
extension  seraces  and  other  sources,  to 
estimate  the  |  lercentage  of  the  region's 
swine  slaugh  er  requirements  for  the 
next  6  and  1 2  months  that  are  being  met 
by  contracted  swine.  This  will  help 
producers  to  i  letermine  how  many  sows 
to  breed,  whether  to  search  out  packers 
in  regions  wil  h  lower  volumes  of  swine 
already  contriicted,  and  to  make  other 
decisions  rela  ted  to  the  production  and 
marketing  of  \  heir  swine.  For  example, 
knowledge  of  the  volume  of  swine 
already  contri  icted  for  delivery  12 
months  into  t  le  future  will  better  enable 
producers  to  j  djust  their  production 
plans  to  avoic  situations  such  as 
occurred  duri  ig  a  prolonged  period  in 
late  1998.  Duiing  that  period,  extremely 
large  supplies  of  swine  for  slaughter 
were  out  of  bs  lance  with  aggregate 
industry  slauj  hter  capacity  and 
producers  suf  ered  losses  in  the  billions 
of  dollars. 

By  lowering  the  search  costs  for 
producers  anc  increasing  the  amount  of 
available  info:  mation,  information  made 
available  from  example  contracts  and 
the  monthly  r  sports  will  alleviate  much 
of  the  current  imbalance  in  information 
available  to  pi  oducers  relative  to 
packers.  The  tenefits  are  difficult,  if  not 
impossible,  to  quantify,  but  available 
evidence  indii  :ates  the  benefits  will  be 
substantial.  W  e  believe  that  benefits  to 
producers,  from  the  availability  of 
contract  terms  and  packers'  estimates  of 
future  deliver  es,  will  include  better 
planning  for  t]  leir  marketing  decisions. 
We  envisioi  that  the  primary  means 
of  access  to  in  brmation  from  the 
example  conti  acts  and  monthly  reports 
will  be  throug  i  the  GIPSA  Web  site  on 
the  Internet.  TTie  information  will  also 
be  available  in  hard  copy  in  our  regional 
office  located  n  Des  Moines,  Iowa.  We 
believe  that  m  my  producers  have  access 
to  the  Internet  for  those  who  do  not,  we 
have  coordina  ed  with  other  USDA 
agencies  with  officers  at  the  local  level 
to  provide  Int<  met  access,  or  producers 
could  use  pub  ic  libraries  with  Internet 
service  availatle,  as  many  across  the 
coimtry  do.  Tl  erefore,  this  method  of 


providing  the  information  will  make  it 
available  to  the  widest  possible 
audience  in  the  most  efficient  way.  We 
believe  that  many  producer 
organizations  and  private  news  and 
information  services  will  copy  and 
redistribute  these  reports  at  no  direct 
cost  to  producers  as  part  of  the  services 
they  already  provide  to  producers. 

Although  packers  will  bear  the 
compliance  costs  of  the  regulations, 
packers  are  not  the  primary 
beneficiaries  of  the  contract  library.  The 
chief  benefit  to  the  packers  will  be  from 
improved  knowledge  about  aggregate 
supply  based  on  information  provided 
in  the  monthly  reports  of  aggregate 
future  supplies  of  swine  contracted  for 
slaughter  and  knowledge  of  contract 
terms  being  made  available  by  other 
packers. 

In  conclusion,  the  benefits  to 
producers  and  other  interested  persons 
are  not  quantifiable  and,  therefore, 
difficult  to  compare  to  the  costs  that 
packers  and  GIPSA  will  incur  to 
implement  the  swine  contract  library 
requirements  of  the  amendments  to  the 
P&S  Act.  The  total  annual  cost  for 
GIPSA  to  implement  the  contract  library 
and  monthly  reports  is  $400,000.  The 
total  first-year  costs  for  packers 
choosing  to  utilize  electronic 
submission  methods  is  estimated  to  be 
$330  per  plant  with  an  annual  recurring 
costs  thereafter  of  an  estimated  $290  per 
plant:  the  total  first-year  cost  for  packers 
choosing  to  use  manual  submission 
methods  is  estimated  to  be  $710  with  an 
annual  recurring  cost  thereafter 
estimated  at  $530  per  plant.  We  believe 
all  packers  required  to  report  have  the 
capability  to  use  electronic  methods. 
However,  we  do  not  have  an  estimate 
for  how  many  packers  will  choose  to 
use  electronic  versus  manual  methods. 
Thus,  for  purposes  of  comparing  costs 
and  benefits,  we  are  conservatively 
using  the  highest  cost,  which  is  based 
on  all  packers  using  manual  methods  to 
submit  example  contracts  and  monthly 
reports.  Using  this  conservative 
estimate,  the  total  first-year  cost  to  the 
industry  is  $37,630  and  aimual 
reciuring  cost  thereafter  is  $28,090.  We 
requested  comments  on  these  estimates 
and  on  the  likelihood  that  packers  will 
use  electronic  methods;  none  of  the 
commenters  provided  this  information. 
Additionally,  the  benefits  to  the 
producer  will  be  an  increase  in  the 
knowledge  about  supply  and  contract 
terms  that  could  result  in  better 
marketing  decisions:  These  benefits  are 
difficult,  if  not  impossible,  to  quantify. 
We  requested  commenters  to  provide 
additional  information  on  the  benefits  of 
this  regulation  and  the  quantification  of 


those  benefits;  none  of  the  commenters 
provided  any  additional  information. 

Efifects  on  Small  Entities 

The  Smedl  Business  Administration 
(SB A)  classifies  producers'  swine 
production  enterprises  as  small 
businesses  if  they  have  annual  sales  of 
$500,000  or  less.  There  were 
approximately  92,000  producers  that 
would  be  classified  as  small  businesses 
by  this  definition,  or  90  percent  of  all 
producers  reporting  sales  of  swine  in 
the  1997  Census  of  Agricultm^.  The  rule 
will  not  impose  any  reporting 
requirement  or  other  burden  on 
producers  of  any  size.  We  believe  the 
rule  will  provide  significant  benefits  for 
all  producers,  as  discussed  in  the 
section  on  Summary  of  Benefits  above, 
and  especially  to  small  producers. 

According  to  the  SBA  size  standard, 
a  company  that  owns  and  operates  a 
packing  plant,  including  a  swine 
processing  plant,  would  be  classified  as 
a  small  business  if  the  company  has  less 
than  500  employees  in  total.  It  is 
common  in  the  red  meat  industry  for 
larger  companies  to  own  several  plants. 
A  packer  that  ov«is  and  operates  one  or 
more  plants  would  be  considered  as  a 
small  business  under  the  SBA  definition 
only  if  the  packer,  at  all  plants 
combined,  had  fewer  than  500 
employees. 

"The  regulation  will  require  a  total  of 
33  pork  packing  companies  (packers)  to 
report  for  53  plants  that  have  the 
slaughtering  capacity  specified  in  the 
definition  of  "packer"  in  section  206.1. 
We  have  minimized  the  nimiber  of 
small  entities  that  would  have  been 
required  to  comply  with  the  swine 
contract  library  regulations  as  proposed 
by  limiting  the  packers  to  those  that 
purchase  at  least  100,000  swine  per 
year.  Based  on  the  SBA  size  standard, 
approximately  15  of  the  packers  that 
will  be  required  to  report,  are 
considered  small  businesses.  These 
small  packers  will  bear  some  costs  of 
compliance  with  the  regulation.  The 
costs,  as  described  above  in  Siunmary  of 
Costs,  arise  from  the  reporting  and 
recordkeeping  requirements  for  the 
packers  that  are  required  to  report.  The 
same  requirements  will  be  imposed  on 
large  and  small  packers  that  are  required 
to  report.  However,  we  believe  the 
bvuden  of  these  requirements  will  be 
less  on  the  packers  classified  as  small 
businesses,  as  explained  below. 

Projected  Reporting  Burden  on  Small 
Entities 

The  rule  requires  packers  to  report 
two  types  of  information  regarding 
contracts  for  the  purchase  of  swine  for 
slaughter.  The  first  type  is  an  example 
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of  each  contract  (called  an  "example 
contract")  currently  in  effect  or 
available  by  packers  at  each  plant 
required  to  report  under  section  206.1. 
Packers  must  provide  an  initial 
submission  of  example  contracts  for 
existing  and  available  contracts  and 
subsequent  submissions  of  example 
contracts  for  new  contracts.  A  copy  of 
an  example  contract  will  only  be 
submitted  once  for  each  plant.  Based  on 
prior  contacts  with  packers  by  GIPSA 
personnel  during  the  normal  course  of 
enforcing  the  P&S  Act,  we  believe  that 
small  packers  have  a  relatively  small 
number  of  example  contracts  that  will 
have  to  be  submitted.  Packers  will 
submit  example  contracts  by  mail, 
electronic  data  transmission,  or  another 
method  that  is  convenient  for  them  and 
approved  by  GIPSA.  We  will  use  the 
information  in  these  contracts  to 
prepare  a  report  for  public  release  that 
will  describe  the  contract  types  and 
contract  terms  existing  or  available,  but 
will  not  identify  individual  packers  of 
any  size,  or  release  copies  of  actual 
individual  contracts  used  by  any  packer. 
We  will  make  the  report  with  the 
information  from  the  example  contracts 
available  on  the  Internet  and  at  our 
regional  office  located  in  Des  Moines, 
Iowa. 

The  second  type  of  information 
reported  by  packers  will  consist  of  a 
monthly  report  of  the  niunber  of  swine 
committed  for  delivery  under  each  type 
of  existing  contract.  The  form  for  the 
monthly  report  wrill  consist  of  up  to  196 
separate  fields  of  information,  including 
report  date,  packer,  plant  identification, 
and  certification  information  (16  fields); 
swine  delivery  estimates  for  6  contract 
type  categories  for  each  of  the  next  12 
months  (up  to  144  fields  for  committed 
and  maximum  estimates);  yes  or  no  for 
any  currently  available  contracts  imder 
a  category  of  contract  type  (up  to  6 
fields);  codes  for  the  types  of  expansion 
clauses  in  existing  contracts  to  increase 
swine  deliveries  to  the  maximiun 
estimate  (up  to  6  fields);  and  the  dates 
for  which  the  estimates  are  provided  (24 
fields).  A  packer  will  fill  out  196  fields 
of  information  for  a  plant  that  had  one 
or  more  contracts  luader  each  of  the  six 
contract  types.  Packers  must  report  this 
information  once  each  month  for  each 
plant  for  which  it  is  required  to  report 
under  the  regulations.  Lf  196  fields  of 
information  were  required  per 
submission,  a  packer  will  report  up  to 
196  pieces  of  information  each  month 
for  each  plant.  However,  few  if  any 
packers  will  have  contracts  of  such 
variety  as  to  be  required  to  complete  all 
fields  on  any  given  monthly  report.  We 
expect  that  the  average  monthly  report 


of  packers  of  any  size  will  require  entry 
of  data  into  68  to  94  fields.  Packers  will 
compile  and  aggregate  data  from 
individual  contracts  to  enter  into  these 
fields.  Small  packers  that  meet  the 
minimum  purchasing  and  slaughtering 
capacity  required  for  reporting  are 
expected  to  have  a  smaller  number  of 
contracts  from  which  to  compile  data. 
Therefore,  the  total  reporting  burden  for 
smadler  packers  should  be  less  than  for 
the  larger  packers. 

We  encourage  packers  to  utilize 
electronic  data  transmission  to  submit 
the  required  information  to  GIPSA.  We 
will  provide  packers  the  necessary 
information  on  procedures  to  submit  the 
data  to  GIPSA  electronically.  We  expect 
that  packers  will  use  a  variety  of 
methods  to  provide  the  data  to  GIPSA. 
For  electronic  data  transmission,  we 
will  provide  a  seciu^  system  to  allow 
packers  to  submit  data  via  the  Internet 
through  the  GIPSA  Web  site. 

Those  small  packers  that  choose  not 
to  use  electronic  submission  methods 
for  example  contract  information  and 
monthly  reports  can  send  the 
information  via  facsimile  or  mail  to 
GIPSA.  However,  a  packer  will  have  to 
meet  the  submission  deadlines 
regardless  of  the  method  used  for 
submission.  i 

Projected  Recordkeeping  Burden  on 
Small  Entities 

Each  packer  that  is  required  to  report 
information  is  required  to  maintain  such 
records  as  are  necessary  to  compile  the 
information  reported  and  verify  its 
acciuacy.  Current  P&S  Act 
recordkeeping  requirements  are  set  out 
in  7  U.S.C.  221,  9  CFR  201,  and  9  CFR 
203.4.  This  rule  does  not  require 
maintenance  of  records  beyond  those 
that  packers  are  already  required  to 
maintain.  Therefore,  the  rule  does  not 
create  new,  imdidy  burdensome 
recordkeeping  requirements. 
Professional  skills  required  for 
recordkeeping  imder  the  rule  are  no 
different  than  those  already  employed 
by  the  reporting  entities.  However, 
packers  may  need  to  extract  and  format 
the  required  information  for 
submissions  to  GIPSA.  We  believe  the 
skills  needed  to  maintain  such  records 
are  already  in  place  at  those  small 
packers  affected  by  the  rule. 

Alternatives 

We  considered  alternative  methods  by 
which  the  objectives  of  the  statute  and 
implementing  regulations  could  be 
accomplished.  The  regulations,  as 
mandated  by  the  Livestock  Mandatory 
Reporting  Act,  require  packers  that  own 
or  use  swine  packing  plants  that 
slaughter  a  specified  number  of  swine 


each  year  to  provide  certain  information 
to  the  Secretary.  There  were  few  feasible 
alternatives  possible  with  regard  to 
obtaining  the  required  information. 

In  the  proposeil  nde,  we  required  any 
packer,  regardless  of  size,  to  comply 
with  the  swine  contract  library 
requirements  if  the  packer  used  a  plant 
that  met  the  slaughter  capacity  specified 
in  the  definition  of  packer  in  section 
201.1  of  the  regulations.  However,  there 
are  a  number  of  small  packers  that  buy 
small  amounts  of  swine  and  have  the 
swine  custom  slaughtered  at  a  plant 
large  enough  to  require  the  packer  to 
report.  To  eliminate  the  potential 
burden  on  such  small  packers,  we 
revised  the  rule  to  add  a  minimum 
armual  purchase  of  100,000  swine  to  the 
definition  of  "packer."  Therefore,  these 
small  packers  are  not  covered  by  the 
swine  contract  library  regulations. 

The  example  contract  requirement  for 
filing  contract  types  in  use  could  be 
accomplished  by  requiring  that  packers 
file  copies  of  all  contracts,  not  just 
example  contracts.  However,  we  believe 
this  would  result  in  an  overA^helming 
and  unnecessary  paperwork  biu-den  for 
both  packers  and  GffSA.  It  would 
require  all  packers  required  to  report  to 
submit  multiple  copies  of  the  same 
contract.  It  would  also  require  a 
significant  increase  in  expense  to  the 
government  for  the  time  required  to 
review  and  classify  all  the  contracts 
received. 

The  monthly  report  requirement 
could  be  accomplished  by  GEPSA 
compiling  all  data  necessary  for  the 
monthly  report  to  determine  each 
individual  packer's  projected  deliveries 
of  swine  for  slaughter  for  the  following 
6-  and  12-month  periods.  This 
alternative  wo\ild  require  that  we  also 
implement  the  first  alternative 
discussed  above  (that  is,  require  packers 
to  file  all  contracts)  for  GIPSA  to  have 
the  necessary  details  to  compile  the  data 
each  month.  In  addition  to  the  cost  to 
the  government  of  collecting  all 
contracts,  it  would  add  significant 
additional  costs  to  the  government  to 
tabulate  data  each  month  from  all 
contracts  submitted  by  packers. 

We  also  considered  the  option  of 
requiring  electronic  submission  of  the 
information  required  in  the  monthly 
report.  Under  the  P&S  Act,  packers  are 
required  to  submit  information  on 
various  forms,  and  packers  are  used  to 
submitting  the  information  via  facsimile 
or  mail.  Therefore,  we  decided  to 
consider  that  a  packer  woiUd  expect  to 
submit  this  information  in  the  same 
format  in  which  it  submits  other 
information.  Probably  all  of  the  packers 
that  will  be  required  to  submit 
information  for  the  swine  contract 
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library  will  lave  the  capability  to 
submit  the  n  squired  information 
electronicall  f.  The  required  information 
will  be  plant  level  information  and 
some  packers  may  choose  to  have  the 
plant  submit  the  information  directly  to 
GIPSA.  Even  though  the  packer  may 
have  the  capability  to  submit 
information  electronically,  that 
capability  m^y  not  exist  at  each  of  the 
plants,  hi  addition,  the  option  that  we 
developed  for  the  electronic  submission 
of  monthly  reports  is  via  data  entry  into 
an  automated  form  on  the  Web  site  on 
the  hitemet;  ^e  automated  form  is  the 
same  as  the  hard  copy  form.  We  believe 
that  the  collection  of  this  information 
would  be  mopt  successful  by  providing 
a  variety  of  obtions  for  submission. 
Therefore,  injdeveloping  these  •*- 

regulations,  we  decided  that  the 
reporting  objectives  could  be 
accomplishes  by  allowing  packers  to 
report  the  reduired  information  by 
facsimile  or  i  lail  if  they  choose  not  to 
use  electronii :  submission.  Although  we 
will  encouraj  e  packers  to  utilize 
electronic  da  a  transmission,  and  we 
will  provide  i  o  packers  the  necessary 
information  c  n  procedures  to  submit 
data  to  GlPSi* .  electronically,  we  expect 
that  packers  will  use  a  variety  of 
methods  to  p;  ovide  the  data  to  GIPSA. 
For  electroni( :  data  transmission,  we 
will  provide  ;  i  seciue  system  to  allow 
packers  to  su  )mit  data  via  the  Internet 
through  the  G  IPSA  Web  site. 

In  conclusi  an,  as  shown  above,  it  is 
difficult  to  qu  antify  all  of  the  economic 
impacts  on  st  lall  entities  based  on  the 
alternative  supmission  methods  that 
small  packers  may  choose  and  the 
anticipated  bdnefits,  especially  for  small 
producers.  Sr  lall  packers  will  incvu  the 
costs  of  comp  lying  with  these 
regulations;  however,  only  15  small 
packers,  repn  sen  ting  a  small  percentage 
of  all  small  pj  ckers  in  the  United  States, 
would  be  reqi  lired  to  comply  with  these 
regulations  because  these  15  packers 
purchase  mor }  than  100,000  swine 
annually  and  [lave  swine  slaughtered  at 
a  slaughtering  plant  that  slaughtered  an 
average  of  ma  re  than  100,000  swine  per 
year.  We  belie  ve  that  all  of  the 
approximate!; '  92,000  small  producers 
will  accrue  be  nefits  at  little  or  no  cost. 
Therefore,  we  believe  that  the  balance  of 
the  economic  impact  on  small  entities 
will  be  positive. 


Executive  Or 

This  rule  h: 
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have  retroactive  effect, 
[not  pre-empt  State  or 
lations.  or  policies 
sent  an  irreconcilable 
is  rule.  There  are  no 


administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
•  3520),  the  information  collection  or 
recordkeeping  requirements  included  in 
this  rule  have  been  approved  by  the 
Office  of  Management  and  Budget 
(0MB)  under  0MB  control  number 
0580-0021. 

GPEA  Compliance 

GIPSA  is  committed  to  compliance 
with  the  Government  Paperwork 
Elimination  Act,  which  requires 
Government  agencies  to  provide  the 
public  option  of  submitting  information 
or  transacting  business  electronically  to 
the  maximum  extent  possible. 

List  of  Subjects  in  9  CFR  Part  206 

Swine,  Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  GIPSA  amends  9  CFR  Chapter 
II  as  follows: 

■  1.  Add  Part  206  to  read  as  follows: 

PART  20e-SWINE  CONTRACT 
LIBRARY 

Sec. 

206.1  Definitions. 

206.2  Swine  contract  library. 

206.3  Monthly  report. 

Authority:  Sec.  941,  Pub.  L.  106-78, 113 
Stat.  1135;  7  CFR  2.22  and  2.81. 

§206.1     Definitions. 

The  definitions  in  this  section  apply 
to  the  regulations  in  this  part.  The 
definitions  in  this  section  do  not  apply 
to  other  regulations  issued  under  the 
Packers  and  Stockyards  Act  (P&S  Act)  or 
to  the  P&S  Act  as  a  whole. 

Accrual  account.  (Synonymous  with 
"ledger,"  as  defined  in  this  section.)  An 
account  held  by  a  packer  on  behalf  of 
a  producer  that  accrues  a  running 
positive  or  negative  balance  as  a  result 
of  a  pricing  determination  included  in 
a  contract  that  establishes  a  minimum 
and/ or  maximiun  level  of  base  price 
paid.  Credits  and/or  debits  for  amounts 
beyond  these  minimum  and/or 
maximum  levels  are  entered  into  the 
account.  Further,  the  contract  specifies 
how  the  balance  in  the  accoimt  affects 
producer  and  packer  rights  and 
obligations  under  the  contract. 

Base  price.  The  price  paid  for  swine 
before  the  application  of  any  premiums 
or  discounts,  expressed  in  dollars  per 
imit. 

Contract.  Any  agreement,  whether 
written  or  verbal,  between  a  packer  and 


a  producer  for  the  purchase  of  swine  for 
slaughter,  except  a  negotiated  piuchase 
(as  defined  in  this  section). 

Contract  type.  The  classification  of 
contracts  or  risk  management 
agreements  for  the  purchase  of  swine 
committed  to  a  packer,  by  the 
determination  of  the  base  price  and  the 
presence  or  absence  of  an  accrual 
account  or  ledger  (as  defined  in  this 
section).  The  contract  tjrpe  categories   ' 
are: 

(1)  Swine  or  pork  market  formida 
piut:hases  with  a  ledger, 

(2)  Swine  or  pork  market  formula 
purchases  without  a  ledger, 

(3)  Other  market  formula  purchases 
with  a  ledger, 

(4)  Other  market  formula  purchases 
without  a  ledger, 

(5)  Other  purchase  arrangements  with 
a  ledger,  and 

(6)  Other  purchase  arrangements 
without  a  ledger. 

Formula  price.  A  price  determined  by 
a  mathematical  formula  under  which 
the  price  established  for  a  specified 
market  serves  as  the  basis  for  the 
formula. 

Ledger.  (Synonymous  with  "accrual 
account,"  as  defined  in  this  section.)  An 
account  held  by  a  packer  on  behalf  of 
a  producer  that  accrues  a  running 
positive  or  negative  balance  as  a  result 
of  a  pricing  determination  included  in 
a  contract  that  establishes  a  minimum 
and/ or  maximum  level  of  base  price 
paid.  Credits  and/ or  debits  for  amounts 
beyond  these  minimum  and/or 
maximum  levels  are  entered  into  the 
account.  Further,  the  contract  specifies 
how  the  balance  in  the  account  affects 
producer  and  packer  rights  and 
obligations  under  the  contract. 

Negotiated  purchase.  A  purchase, 
commonly  known  as  a  "cash"  or  "spot 
market"  purchase,  of  swine  by  a  packer 
from  a  producer  under  which: 

(1)  The  buyer-seller  interaction  that 
results  in  the  transaction  and  the 
agreement  on  actual  base  price  occur  on 
the  same  day;  and 

(2)  The  swine  are  scheduled  for 
delivery  to  the  packer  not  later  than  14 
days  after  the  date  on  which  the  swine 
are  committed  to  the  packer. 

Noncarcass  merit  premium  or 
discount.  An  increase  or  decrease  in  the 
price  for  the  purchase  of  swine  made 
available  by  an  individual  packer  or 
packing  plant,  based  on  any  factor  other 
than  the  characteristics  of  the  carcass,  if 
the  actual  amount  of  the  premium  or 
discount  is  known  before  the  purchase 
and  delivery  of  the  swine. 

Other  market  formula  purchase.  A 
purchase  of  swine  by  a  packer  in  which 
the  pricing  determination  is  a  formula 
price  based  on  any  market  other  than 
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the  markets  for  swine,  pork,  or  a  pork 
product.  The  pricing  determination 
includes,  but  is  not  limited  to: 

(1)  A  price  formula  based  on  one  or 
more  futiu«s  or  options  contracts; 

(2)  A  price  formula  based  on  one  or 
more  feedstuff  markets,  such  as  the 
market  for  com  or  soybeans;  or 

(3)  A  base  price  determination  using 
more  than  one  market  as  its  base  where 
at  least  one  of  those  markets  would  be 
defined  as  an  "other  market  formula 
piut:hase." 

Other  purchase  arrangement.  A 
purchase  of  swine  by  a  packer  that  is 
not  a  negotiated  purchase,  swine  or  pork 
market  formulapiurchase,  or  other 
market  formula  piuchase,  and  does  not 
involve  packer-owned  swine. 

Packer.  Any  person  engaged  in  the 
business  of  buying  swine  in  commerce 
for  purposes  of  slaughter,  of 
manufacturing  or  preparing  meats  or 
meat  food  products  from  swine  for  sale 
or  shipment  in  commerce,  or  of 
marketing  meats  or  meat  food  products 
from  swine  in  an  unmanufactured  form 
acting  as  a  wholesale  broker,  dealer,  or 
distributor  in  commerce.  The 
regulations  in  this  part  only  apply  to  a 
packer  piu-chasing  at  least  100,000 
swine  per  year  and  slaughtering  swine 
at  a  federally  inspected  swine 
processing  plant  that  meets  either  of  the 
following  conditions: 

(1)  A  swine  processing  plant  that 
slaughtered  an  average  of  at  least 
100,000  swine  per  year  diuing  the 
immediately  preceding  5  calendar  years, 
with  the  average  based  on  those  periods 
in  which  the  plant  slaughtered  swine;  or 

(2)  Any  swine  processing  plant  that 
did  not  slaughter  swine  during  the 
immediately  preceding  5  calendar  years 
that  has  the  capacity  to  slaughter  at  least 
100,000  swine  per  year,  based  on  plant 
capacity  information. 

Producer.  Any  person  engaged,  either 
directly  or  throu^  an  intermediary,  in 
the  business  of  selling  swine  to  a  packer 
for  slaughter  (including  the  sale  of 
swine  from  a  packer  to  another  packer). 

Swine.  A  porcine  animal  raised  to  be 
a  feeder  pig,  raised  for  seedstock,  or 
raised  for  slaughter. 

Swine  or  pork  market  formula 
purchase.  A  purchase  of  swine  by  a 
packer  in  which  the  pricing 
determination  is  a  formida  price  based 
on  a  market  for  swine,  pork,  or  a  pork 
product,  other  than  a  futures  contract  or 
option  contract  for  swine,  pork,  or  a 
pork  product. 

§206.2    Swine  contract  library. 

(a)  Do  I  need  to  provide  swine 
contract  information?  Each  packer,  as 
defined  in  §  206.1,  must  provide 
information  for  each  swine  processing 


plant  that  it  operates  or  at  which  it  has 
swine  slaughtered  that  has  the 
slaughtering  capacity  specified  in  the 
definition  of  packer  in  §  206.1. 

(b)  What  existing  or  available 
contracts  do  I  need  to  provide  and  when 
are  they  due?  Each  packer  must  send,  to 
the  Grain  Inspection,  Packers  and 
Stockvjirds  Administration  (GIPSA),  an 
example  of  each  contract  it  currently 
has  with  a  producer  or  producers  or  that 
is  currently  available  at  each  plant  that 
it  operates  or  at  which  it  has  swine 
slaughtered  that  meets  the  definition  of 
packer  in  §  206.1.  This  initial 
submission  of  example  contracts  is  due 
to  GIPSA  on  the  first  business  day  of  the 
month  following  the  determination  that 
the  plant  has  the  slaughtering  capacity 
specified  in  the  definition  of  packer  in 
§206.1. 

(c)  What  available  contracts  do  I  need 
to  provide  and  when  are  they  due?  After 
the  initial  submission,  each  packer  must 
send  GIPSA  an  example  of  each  new 
contract  it  makes  available  to  a  producer 
or  producers  within  one  business  day  of 
the  contract  being  made  available  at 
each  plant  that  it  operates  or  at  which 

it  has  swine  slaughtered  that  meets  the 
definition  of  packer  in  §  206.1. 

(d)  What  criteria  do  I  use  to  select 
example  contracts?  For  purposes  of 
distinguishing  among  contracts  to 
determine  which  contracts  may  be 
represented  by  a  single  example, 
contracts  will  be  considered  to  be  the 
same  if  they  are  identical  with  respect 
to  all  of  the  following  foiu-  example- 
contract  criteria: 

(1)  Base  price  or  determination  of  base 
price; 

(2)  Application  of  a  ledger  or  accrual 
account  (including  the  terms  and 
conditions  of  the  ledger  or  accrual 
accoimt  provision); 

(3)  Carcass  merit  premium  and 
discount  schedules  (including  the 
determination  of  the  lean  percent  or 
other  merits  of  the  carcass  that  are  used 
to  determine  the  amount  of  the 
premiums  and  discounts  and  how  those 
premiums  and  discounts  are  applied); 
and 

(4)  Use  and  amount  of  noncarcass 
merit  premiums  and  discounts. 

(e)  Where  and  how  do  I  send  my 
contracts?  Each  packer  may  submit  the 
example  contracts  and  notifications 
required  by  this  section  by  either  of  the 
following  two  methods: 

(1)  Electronic  report.  Example 
contracts  and  notifications  required  by 
this  section  may  be  submitted  by 
electronic  means.  Electronic  submission 
may  be  by  any  form  of  electronic 
transmission  that  has  been  determined 
to  be  acceptable  to  the  Administrator. 
To  obtain  current  options  for  acceptable 


methods  to  submit  example  contracts 
electronically,  contact  GIPSA  through 
the  hitemet  on  the  GIPSA  Web  site 
(.http://www.usda.gov/gipsa/)  or  at 
USDA  GIPSA,  Suite  317,  210  Walnut 
Street,  Des  Moines,  lA  50309. 

(2)  Printed  report.  Each  packer  that 
chooses  to  submit  printed  example 
contracts  and  notifications  must  deliver 
the  printed  contracts  and  notifications 
to  USDA  GIPSA.  Suite  317.  210  Wahiut 
Street,  Des  Moines,  lA  50309. 

(f)  What  information  from  the  swine 
contract  library  will  be  made  available 
to  the  public?  GEPSA  will  summarize 
the  information  it  has  received  on 
contract  terms,  including,  but  not 
limited  to,  base  price  determination  and 
the  schedules  of  premiums  or  discounts. 
GIPSA  will  make  the  information 
available  by  region  and  contract  type  as 
defined  in  §  206.1,  for  public  release  one 
month  after  the  initial  submission  of 
contracts.  Geographic  regions  will  be 
defined  in  such  a  manner  to  provide  as 
much  information  as  possible  while 
maintaining  confidentiality  in 
accordance  with  section  251  of  the 
Agricultural  Marketing  Act  (7  U.S.C. 
1636). 

(g)  How  can  I  review  information  from 
the  swine  contract  library?  The 
information  will  be  available  on  the 
hitemet  on  the  GIPSA  Web  site  [http:/ 
/ymrw.usda.gov/gipsa/)  and  at  USD  A 
GIPSA,  Suite  317,  210  Walnut  Street, 
Des  Moines,  lA  50309.  The  information 
will  be  updated  as  GIPSA  receives 
information  iroia  packers. 

(h)  What  do  I  need  to  do  when  a 
previously  submitted  example  contract 
is  no  longer  a  valid  example  due  to 
contract  changes,  expiration,  or 
withdrawal?  Each  packer  must  submit  a 
new  example  contract  when  contract 
changes  result  in  changes  to  any  of  the 
four  example-contract  criteria  specified 
in  paragraph  (d)  of  this  section  and 
notify  GIPSA  if  the  new  example 
contract  replaces  the  previously 
submitted  example  contract.  Each 
packer  must  notify  GIPSA  when  an 
example  contract  no  longer  represents 
any  existing  or  available  contract 
(expired  or  withdrawn).  Each  packer 
must  submit  these  example  contracts 
and  notifications  within  one  business 
day  of  the  change,  expiration,  or 
withdrawal. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0580-0021) 

§206.3    Monthly  report 

(a)  Do  I  need  to  provide  monthly 
reports?  Each  packer,  as  defined  in 
§  206.1.  must  provide  information  for 
each  swine  processing  plant  that  it 
operates  or  at  which  it  has  swine 
slaughtered  that  has  the  slaughtering 
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capacity  sp€  cified  in  the  definition  of 
packer. 

(b)  When  s  the  monthly  report  due? 
Each  packer  must  send  a  separate 
monthly  report  for  each  plant  that  has 
the  slaughtering  capacity  specified  in 
the  definition  of  packer  in  §206.1.  Each 
packer  must  deliver  the  report  to  the 
GIPSA  Regi(  nal  Office  in  Des  Moines, 
lA,  by  the  cl  jse  of  business  on  the  15th 
of  each  mon  h,  beginning  at  least  45 
days  after  th  3  initieil  submission  of 
example  cor  tracts.  The  GIPSA  Regional 
Office  close!  at  4:30  p.m.  Central  Time. 
If  the  15th  d  ly  of  a  month  falls  on  a 
Saturday,  Sunday,  or  federal  holiday, 
the  monthly  report  is  due  no  later  than 
the  close  of  1  ae  next  business  day 
following  th(!  15th. 

(c)  What  information  do  I  need  to 
provide  in  th  e  monthly  report?  The 
monthly  repi  )rt  that  each  packer  files 
must  be  repc  rted  on  Form  P&SP-341, 
which  will  b  a  available  on  the  Internet 
on  the  GIPS^  l  Web  site  [http:// 
www.usda.gi'v/gipsoA  and  at  USD  A 
GIPSA,  Suits  317,  210  Walnut  Street, 
Des  Moines,  A  50309.  In  the  monthly 
report,  each  )acker  must  provide  the 
following  ini  armation: 

(1)  Numbe  •  of  swine  to  be  delivered 
under  existir  g  contracts.  Existing 
contracts  are  contracts  the  packer 
currently  is  i  sing  for  the  purchase  of 
swine  for  sla  ighter  at  each  plant.  Each 
packer  must  jrovide  monthly  estimates 
of  the  numbc  r  of  swine  committed  to  be 
delivered  urn  ler  all  of  its  existing 
.contracts  (evi  (n  if  those  contracts  are  not 
currently  ava  liable  for  renewal  or  to 
additional  pr  iducers)  in  each  contract 
type  as  definod  in  §  206.1. 

(2)  Available  contracts.  Available 
contracts  are  the  contracts  the  packer  is 
currently  mai  ling  available  to  producers, 
or  is  making  available  for  renewal  to 
ciurently  con(tracted  producers,  for  the 
purchase  of  stvine  for  slaughter  at  each 
plant.  On  thei  monthly  report,  a  packer 
will  indicate^ach  contract  type,  as 
defined  in  §  3O6.I,  that  the  packer  is 
currently  mating  available. 

{3}  Estimates  of  committed  swine. 
Each  packer  liiust  provide  an  estimate  of 
the  total  nimiper  of  swine  committed 
under  existing  contracts  for  delivery  to 
each  plant  fo|  slaughter  within  each  of 
the  following!  12  calendar  months 
beginning  wi(h  the  1st  of  the  month 
immediately  following  the  due  date  of 
the  report.  The  estimate  of  total  swine 
committed  will  be  reported  by  contract 
type  as  definM  in  §  206.1. 

(4)  Expansion  clauses.  Any  conditions 
or  circumstai^es  specified  by  clauses  in 
any  existing  aontracts  that  could  result 
in  the  estimates  specified 
„    .      c}(3)  of  this  section.  Each 
packer  will  ic  entify  the  expansion 


clauses  in  the  monthly  report  by  listing 
a  code  for  the  following  conditions: 

(i)  Clauses  that  allow  for  a  range  of  the 
niunber  of  swine  to  be  delivered; 

(ii)  Clauses  that  require  a  greater 
number  of  swine  to  be  delivered  as  the 
contract  continues; 

(iii)  Other  clauses  that  provide  for 
expansion  in  the  numbers  of  swine  to  be 
delivered. 

(5)  Maximum  estimates  of  swine.  The 
packer's  estimate  of  the  maximum  total 
number  of  swine  that  potentially  could 
be  delivered  to  each  plant  within  each 
of  the  following  12  calendar  months,  if 
any  or  all  of  the  types  of  expansion 
clauses  identified  in  accordance  with 
the  requirement  in  paragraph  (c)(4)  of 
this  section  are  executed.  The  estimate 
of  maximujn  potential  deliveries  must 
be  reported  for  all  existing  contracts  by 
contract  type  as  defined  in  §  206.1. 

(d)  What  if  a  contract  does  not  specify 
the  number  of  swine  committed?  To 
meet  the  requirements  of  paragraphs 
(c)(3)  and  (c)(5)  of  this  section,  the 
packer  must  estimate  expected  and 
potential  deliveries  based  on  the  best 
information  available  to  the  packer. 
Such  information  might  include,  for 
example,  the  producer's  current  and 
projected  swine  inventories  and 
planned  production. 

(e)  When  do  I  change  previously 
reported  estimates?  Regardless  of  any 
estimates  for  a  given  future  month  that 
may  have  been  previously  reported, 
ciurent  estimates  of  deliveries  reported 
as  required  by  paragraphs  (c)(3)  and 
(c)(5)  of  this  section  must  be  based  on 
the  most  accurate  information  available 
at  the  time  each  report  is  prepared. 

(f)  Where  and  how  do  I  send  my 
monthly  report?  Each  packer  may 
submit  monthly  reports  required  by  this 
section  by  either  of  the  following  two 
methods: 

(1)  Electronic  report.  Information 
reported  under  this  section  may  be 
reported  by  electronic  means,  to  the 
maximum  extent  practicable.  Electronic 
submission  may  be  by  any  form  of 
electronic  transmission  that  has  been 
determined  to  be  acceptable  to  the 
Administrator.  To  obtain  current 
options  for  acceptable  methods  to 
submit  information  electronically, 
contact  GIPSA  through  the  Internet  on 
the  GIPSA  Web  site  (http:// 
www.usda.gov/gipsa/)  or  at  USDA 
GIPSA,  Suite  317,  210  Walnut  Sti«et, 
Des  Moines,  LA  50309. 

(2)  Printed  report.  Each  packer  may 
deliver  its  printed  monthly  report  to 
USDA  GIPSA,  Suite  317,  210  Wahiut 
Street,  Des  Moines,  LA  50309. 

(g)  What  information  from  monthly 
reports  will  be  made  available  to  the 
public  and  when  and  how  will  the 


information  be  made  available  to  the 
public? 

(1)  Availability.  GIPSA  will  provide  a 
monthly  report  of  estimated  deliveries 
by  contract  types  as  reported  by  packers 
in  accordance  with  this  section,  for 
public  release  on  the  1st  business  day  of 
each  month.  The  monthly  reports  will 
be  available  on  the  Internet  on  the 
GIPSA  Web  site  {http://www.usda.gov/ 
gipsa/)  and  at  USDA  GIPSA,  Suite  317, 
210  Walnut  Sti^et,  Des  Moines,  lA 
50309,  during  normal  business  hours  of 
7  a.m.  to  4:30  p.m.  Central  Time, 
Monday  through  Friday. 

(2)  Regions.  Information  in  the  report 
will  be  aggregated  and  reported  by 
geographic  regions.  Geographic  regions 
will  be  defined  in  such  a  manner  to 
provide  as  much  information  as  possible 
while  maintaining  confidentiality  in 
accordance  with  section  251  of  the 
Agricultural  Marketing  Act  (7  U.S.C. 
1636)  and  may  be  modified  fi-om  time  to 
time. 

(3)  Reported  information.  The 
monthly  report  will  provide  the 
following  information: 

(i)  The  existing  contract  types  for  each 
geographic  region. 

(ii)  The  contract  types  currently  being 
made  available  to  additional  producers 
or  available  for  renewal  to  currentiy 
contracted  producers  in  each  geographic 
region. 

(iii)  The  sum  of  packers'  reported  ' 
estimates  of  the  total  number  of  swine 
committed  by  contract  for  delivery 
during  the  next  6  and  12  months 
beginning  with  the  month  the  report  is 
published.  The  report  will  indicate  the 
number  of  swine  committed  by 
geographic  reporting  region  and  by 
contract  type. 

(iv)  The  types  of  conditions  or 
circumstances  as  reported  by  packers 
that  coidd  result  in  expansion  in  the 
numbers  of  swine  to  be  delivered  under 
the  terms  of  expansion  clauses  in  the 
contracts  at  any  time  during  the 
following  12  calendar  months. 

(v)  The  simi  of  packers'  reported 
estimates  of  the  maximum  tbtal  number 
of  swine  that  potentially  could  be 
delivered  during  each  of  the  next  6  and 
12  months  if  all  expansion  clauses  in 
cvurent  contracts  are  executed.  The 
report  will  indicate  the  sum  of 
estimated  maximum  potential  deliveries 
by  geographic  reporting  region  and  by 
contract  type. 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  0580-0021) 
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Dated:  August  5,  2003. 
Donna  Reifschneider, 

Administrator,  Grain  Inspection,  Packers  and 

Stockyards  Administration. 

[FR  Doc.  03-20374  Filed  8-8-03;  8:45  am] 
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The  President 


Presidential  Documents 


Notice  of  August  7,  2003 

Continuation  of  Emergency  Regarding  Export  Control  Regula- 
tions 


On  August  17,  2001,  consistent  with  the  authority  provided  me  under  the 
International  Emergency  Economic  Powers  Act  (50  U.S.C.  1701  et  seq.],  I 
issued  Executive  Order  13222.  In  that  order,  I  declared  a  national  emergency 
vkdth  respect  to  the  unusual  and  extraordinary  threat  to  the  national  security, 
foreign  policy,  and  economy  of  the  United  States  in  light  of  the  expiration 
of  the  Export  Administration  Act  of  1979,  as  amended  (50  U.S.C.  App. 
2401  et  seq.).  Because  the  Export  Administration  Act  has  not  been  renewed 
by  the  Congress,  the  national  emergency  declared  on  August  17,  2001,  and 
renewed  on  August  14,  2002,  must  continue  in  effect  beyond  August  17, 
2003.  Therefore,  in  accordance  with  section  202(d)  of  the  National  Emer- 
gencies Act  (50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national 
emergency  declared  in  Executive  Order  13222. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


[FR  Doc.  03-20569 
Filed  8-8-03;  8:58  am) 
Billing  code  3195-01-P 
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REMINDERS 

'   The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  11, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Indiana;  published  6-12-03 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Kansas;  published  6-10-03 
Kentucky;  published  7-10-03 
HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 
Confidential  commercial 
infomnation;  published  8-11- 
03 
JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 
Controlled  substances; 
manufacturers,  distributors, 
and  dispensers;  registration: 
Reverse  distributors; 
definition  and  registration; 
published  7-11-03 
NUCLEAR  REGULATORY 
COMMISSION 
Nuclear  equipment  and 
material;  export  and  import: 
Major  nuclear  reactor 
components;  general 
import  license;  published 
5-28-03 
STATE  DEPARTMENT 
Visas;  nonimmigrant 
documentation: 
Classification  table;  two  new 
symbols  added;  published 
8-11-03 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Iniziative  Industriali  Italiane 
S.P.A.;  published  6-24-03 
Short  Brothers  and  Harland 
Ltd.;  published  6-30-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 


Colorado;  comments  due  t)y 
8-20-03;  published  7-21- 
03  [FR  03-18447] 

Soyl)ean  promotion  and 
research  order: 

United  Soybean  Board; 
membership  adjustment; 
comments  due  by  8-18- 
03;  published  6-17-03  [FR 
03-15270] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 

Exclusive  Economic 

Zone — 

Salmon;  comments  due 
by  8-22-03;  published 
7-23-03  [FR  03-18734] 
Atlantic  coastal  fisheries 

cooperative 

management — 

Atlantic  striped  bass; 
comments  due  by  8-20- 
03;  published  7-21-03 
[FR  03-18491] 
Northeastem  United  States 

fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  8-18- 
03;  published  7-18-03 
[FR  03-18343] 

DEFENSE  DEPARTMENT 

Courts-Martial  Manual;  review; 
comments  due  by  8-19-03; 
published  6-20-03  [FR  03- 

15574] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 

Blanket  sales  certificates; 
comments  due  by  8-18- 
03;  published  8-5-03  [FR 
03-19879] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines:  - 

Nonroad  di'esel  engines  and 
fuel;  emissk>ns  standards; 
comments  due  by  8-20- 
03;  published  5-23-03  [FR 
03-09737] 

Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
8-21-03;  published  7-22- 
03  [FR  03-18302] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation:  various 

States;  air  quality  planning 

purposes;  designation  of 

areas: 

Colorado;  comments  due  by 

8-21-03;  published  7-22- 

03  [FR  03-18303] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States:  air  quality  planning  ■ 
purposes;  designation  of 
areas: 

Pennsylvania;  comments 
due  by  8-18-03;  published 
7-18-03  [FR  03-18294] 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
8-22-03;  published  7-23- 
03  [FR  03-18739] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 
Florida;  comments  due  t»y 

8-21-03;  published  7-22- 

03  [FR  03-18500] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Florida;  comments  due  by 

8-21-03;  published  7-22- 

03  [FR  03-18501] 
Georgia;  comments  due  by 

8-18-03;  published  7-18- 

03  [FR  03-18153] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

.Indiana;  comments  due  by 
8-20-03;  published  7-21- 
03  [FR  03-18298] 

ENVIRONMENTAL 
PROTECTION  AGENCY    • 

Ai.'  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 
IrKliana;  comments  due  t>y 

8-20-03;  published  7-21- 

03  [FR  03-18299] 
New  York;  comments  due 

by  8-20-03;  published  7- 

21-03  [FR  03-18300] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  ar^ 


promulgation:  various 
States: 

New  York:  comments  due 
by  8-20-03:  published  7- 
21-03  [FR  03-18301] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

Texas;  comments  due  by  8- 

20-03:  published  7-1-03 

[FR  03-16582] 
Hazardous  waste  program 
authorizations: 
Georgia;  comments  due  t>y 

8-18-03;  published  7-18- 

03  [FR  03-18296] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Georgia;  comments  due  by 
8-18-03;  published  7-18- 
03  [FR  03-18297] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Human  testing,  standards  and 
criteria;  comments  due  by 
8-20-03;  published  8-6-03 
[FR  03-20154] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agncultural  commodities: 
Azoxystrobin;  comments  due 
by  8-18-03:  published  6- 
18-03  [FR  03-15261] 
Bacillus  pumilus  (strain 
QST2808):  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15129] 

Glyphosate;  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15128] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servk»s: 
Federal-State  Joint  Board 
on  Universal  Servk» — 
Lifeline  and  Link-Up 

programs:  comnf>ents 

due  by  8-18-03; 

published  7-17-03  [FR 

03-18056] 
Telecommunrcations  Act  of 
1996;  implementatior>— 
Numt>ering  resource 

optimization;  telephor>e 

number  portatMlity; 

comments  due  by  8-20- 

03;  published  7-21-03 

[FR  03-18364] 

Radio  statk>ns;  table  of 
assignments: 
Califomia  and  Texas; 
comments  due  t)y  8-22- 
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03;  published  7-18-03  [FR 

03-182281 
Michigan;  cofnihents  due  by 

8-22-03;  published  7-18- 

03  [FR  03-1  $249] 
Various  States;  comments 

due  by  8-22-03;  published 

7-18-03  [FR  03-18227] 

HOMELAND  SE$URrTY 
DEPARTMENT 
Customs  and  B#rder 
Protection  BurMu 

Electronic  cargo  Normation; 
advance  presentation 
requirement;  comments  due 
by  8-22-03:  published  7-23- 
03  [FR  03-18558) 

INTERIOR  DEPAITTMENT 
Rsli  and  WiMltf*  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Johnston's  trlinkenia; 
delisting;  comments  due 
by  8-20-03;  published 
5-22-03  [FR  03-12748] 
Siickspot  pepp^rgrass; 
comments  dye  by  8-18- 
03;  published  7-18-03  [FR 
03-18402] 
Migratory  bird  hufiting: 
Federal  Indian  reservations, 
off-reservatioti  trust  lands, 
arxj  ceded  l^ds; 
comments  due  by  8-18- 
03;  published  8-8-03  [FR 
03-20290] 

INTERIOR  DEPAfTTMENT 
Surface  Mining  ^eclantation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mirie  land 
reclamation  plan 
sutnnissions:     |  ^ 

Ohio;  comment^  due  by  8- 

20-03:  pub^is^ed  7-21-03 

[FR  03-1 846i] 

NATIONAL  AERONAUTICS 
AND  SPACE        I 
ADMINISTRATION 

Organization,  fun^ions,  and 
authority  delegations; 
Temporary  dut^  travel; 
issuance  of  rtiotor  vehicle 
for  home-to-virork 
transportatiorl:  comments 
due  by  8-22-b3;  published 
6-23-03  [FR  03-15693] 


NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

MARA  facilities: 
Exhibition  Hall;  hours  of 
operation;  comments  due 
by  8-18-03;  published  6- 
17-03  [FR  03-15190] 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
.  licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  8-18-03;  published  7- 
18-03  [FR  03-18260] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
Ircensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  8-18-03;  published  7- 
18-03  (FR  03-18262] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

Boeing;  comments  due  by 
8-18-03;  published  7-2-03 
[FR  03-16694] 

GROB-WERKE;  comments 
due  by  8-18-03;  published 
7-15-03  [FR  03-17818] 

McDonnell  Douglas; 
comments  due  by  8-18- 
03;  published  7-24-03  [FR 
03-18791] 

Pratt  &  Whitney;  comments 
due  by  8-18-03;  published 
6-17-03  [FR  03-15224] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  8-21-03;  published 
8-6-03  [FR  03-19475] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 


Saab;  comments  due  by  8- 
20-03;  published  7-21-03 
[FR  03-18419] 
Airworthiness  standards: 
Special  conditions — 
AMSAFE,  Inc.,  Zenair 
model  CH2000  airplane; 
comments  due  by  8-18- 
03;  pubHshed  7-17-03 
[FR  03-18071] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  standards: 
Special  cornjitions — 
Boeing  Model  747SP 
airplane;  comments  due 
by  8-21-03;  published 
7-22-03  [FR  03-18625] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  D  airspace;  comments 
due  by  8-21-03;  published 
7-22-03  [FR  03-18515] 

Class  D  and  Class  E4 
airspace;  comments  due  by 
8-18-03;  published  7-17-03 
[FR  03-18074] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  8-20-03;  published 
7-9-03  [FR  03-17253] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Private  activity  bonds;' 
definition;  comments  due 
by  8-19-03;  published  5- 
14-03  [FR  03-11926] 

Qualified  retirement  plans; 
deemed  IRAs;  comments 
due  by  8-18-03;  published 
5-20-03  [FR  03-12675] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  ttie  Internet  from 
GPO  Access  at  http:// 
www.  access,  gpo.  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  74/P.L  108-«7 

To  direct  the  Secretary  of 
Agriculture  to  convey  certain 
land  in  the  Lake  Tahoe  Basin 
Management  Unit,  Nevada,  to 
the  Secretary  of  the  Interior, 
in  trust  for  the  Washoe  Indian 
Trit>e  of  Nevada  and 
Califomia.  (Aug.  1,  2003;  117 
Stat.  880) 

S.  1280/P.L.  108-^8 

To  amend  the  PROTECT  Act 
to  clarify  certain  volunteer 
liability.  (Aug.  1,  2003;  117 
Stat.  883) 

Last  List  August  1,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  tittpJ/ 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
taws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


TMe 


Stock  Number 


Price       Revision  Date 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  an-anged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  availaljle  for  sale  at  the  Govemment  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
index.html.  Foe  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 
Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your      • 
charge  orders  to  (202)  512-2250. 

TWe  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-050-00001-6) 9.00      "Jan.  1,  2003 

3  (1997  Compilation 
and  Parts  100  and 
101)  (869-050-00002-4)  .. 


4  (869-050-00003-2) 

5  Parts: 

1-699  (869-050-00004-1) 

700-1199 (869-050-00005-9) 

1200-£nd.  6  (6 
Reserved) (869-050-00006-7) 

7  Parts: 

1-26  (869-050-00007-5) 

27-52  (869-05O-00008-3) 

53-209 (869-050-00009- 1) 

210-299 „ (869-050-00010-5) 

300-399 (869-050-00011-3) 

400-699 (869-050-00012-1) 

700-«99 (869-05(MX)013-0) 

900-999 (869-05CH)0014-8)  . 

1000-1199  (869-050-00015-6)  . 

1200-1599 (869-050-00016-4)  . 

1600-1899  (869-050-00017-2)  . 

1900-1939  (869-050-000  lS-1)  . 


32.00 
9.50 


57.00 
46.00 


'Jan.  1,2003 
Jan.  1,2003 

Jan.  1.2003 
Jan.  1,  2003 


58.00       Jan.  1,2003 


,1950-1999  (869-050-00020-2) 

2000-End (869-050-00021-1) 

8  (869-050-00022-9) 

9  Parts: 

1-199  (869-050-00023-7) 

200-End  , (869-050-00024-5) 

10  Parts: 

1-50  (869-050-00025-3) 

51-199 (869-050-00026-1)  , 

200^99 (869-050-00027-0)  , 

500-£nd  (869-050-00028-8)  . 

11  (869-050-00029-6) , 

12  Parts: 

1-199  (869-050-0003(M))  . 

200-219 (869-050-00031-8)  . 

220-299 (869-050-00032-6)  . 

300^99 (869-050-00033-4)  . 

500-599 (869-050-00034-2)  . 

600-899 (869-O5O-00035-1)  . 

900-£nd  ;  (869-050-00036-9)  . 

13 (869-05O-OO037-7)  . 


45.00 
46.00 

58.00 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
*Jan. 
Jan. 
Jan. 
Jan. 


1,2003 
1,2003 
1.2003 
1,2003 
1.2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1.2003 
1,2003 
1,2003 
1,2003 
1.2003 


Jan.  1.2003 

Jan.  1,2003 
Jan.  1,  2003 

Jan.  1  2003 
Jan.  1,  2003 
Jon.  1,  2003 
Jan.  1,2003 


58.00 
56.00 

58.00 
56.00 
44.00 
58.00 

38.00   Jan.  1,  2003 


30.00 
38.00 
58.W 
43.00 
38.00 
54.00 
47.00 


Jan.  1,  2003 
Jan.  1,2003 
Jon,  1,  2003 
Jan,  1,  2003 
Jan.  1,  2003 
Jan.  1,  2003 
Jon.  1,2003 


14  Parts: 

1-59 (869-050-00038-5) 

60-139 (869-050-00039-3) 

140-199 (869-050-00040-7) 

200-1 199 (869-050-00041-5) 

1200-End (869-05Q-00042-3) 

15  Parts: 

C-299  (86SK)50-00043-l) 

300-799 (869-050-00044-0) 

800-€nd  (869-050-00045-8) 

16  Parts: 

0-999  (869-050-00046-6) 

1000-£nd (869-050-00047-4) 

17  Parts: 

l-^W  (869-050-00049-1) 

200-239 ,. (869-050-00050-4) 

240-€nd (869-050-00051-2) 

18  Parts: 

1-399 (869-050-00052-1) 

400-End  (869-050-00053-9) 

19  Parts: 

1-140  (869-050-00054-7) 

141-199 (869-050-00055-5)  . 

20O-£nd  (869-050-00056-3)  . 

20  Parts: 

1-399  (869-050-00057-J)  . 

400-499 (869-05O-00058-0)  . 

500-£nd  (869-050-00059-8)  . 


60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.00 
57.00 

50.00 
58.00 
62.00 

62.00 
25.00 

60.00 
58.00 
30.00 

50.00 
63.00 
63.00 

21  Parts: 

1-99  (869-050-00060-1) 40.00 

100-169 (869-050-00061-0) 47.00 

170-199 (869-05O-00062-8) 50.00 

200-299 (869-050-00063-6) 17.00 

300-499 (869-050-00064-4) 29.00 

500-599 (869-050-00065-2) 47.00 

600-799 (869-050-00066-1) 15.00 

800-1299  (869-050-00067-9)  58.00 

1300-£nd (869-050-00068-7) 22.00 

22  Parts: 

1-299  (869-050-00069-5)  .. 

300-€nd (869-050-00070-9)  .. 


23  (869-050-00071-7) 

24  Parts: 

0-199  (869-050-00072-5) 

200-499 (869-050-00073-3) 

500-699 (869-050-00074-n 

700-1699 (869-05O-00075-0) 

1700-£nd ..„ (869-050-00076-8) 

25  ".„ ; (869-050-00077-6) 


62.00 
44.00 

44.00 


58.00 
50.00 
30.00 
61.00 
30.00 

63.00 


26  Parts: 

§§1.0-1-1.60  (869-050-00078-4) 49.00 

§§1.61-1.169  -. (869-050-00079-2)  63.00 

§§1.170-1.300 (869-050-00080-6) 57.00 

§§  1 .301-1 .400 (869-050-00081-4) 46.00 

§§  1.401-1.440 (869-050-00082-2) 61.00 

§§1441-1.500  (869-050-00083-1)  50.00 

§§1.501-1.640 (869-050-00084-9) 49.00 

§§  1.641-1.850 (869-050-00085-7) 60.00 

§§  1.851-1.907 (869-050-00086-5) 60.00 

§§1.908-1.1000  (869-050-00087-3) 60.00 

§§1.1001-1.1400  (869-050-00088-1) 61.00 

§§  1.1401-1. 1503-2A (869-050-00089-0) 50.00 


47.00       Jan.  1,2003 


§§1.1551-£nd  (869-O50-00090-3) 

2-29  (869-050-00091-1) 

30-39  (869-050-00092-0) 

40-49  (869-050-00093-8) 

50-299 (869-050-00094-6) 

300-499 (869-050-00095-4) 

500-599 (869-050-00096-2) 

600-£nd  (869-050-00097-1)  . 


50.00 
60.00 
41.00 
26.00 
41.00 
61.00 
12.00 
17.00 


Jan.  1,  2003 
Jan.  1,  2003 
Jon.  I,i2003 
Jan.  1,2003 
Jan.  1.2003 

Jan.  1.  2003 
Jan.  1.  2003 
Jan.  1,2003 

Jan.  1.  2003 
Jon.  1,2003 

Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 

Apr.  1,2003 

Apr.  1,2003 

Apr.  1.2003 
Apr.  1.2003 
Apr.  1,2003 

Apr.  1,2003 
Apr.  1.2003 
Apr.  1,2003 

Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1.2003 
/Vpr,  1.2003 
Apr.  1,2003 

Apr.  1.2003 
Apr.  1,2003 

Apr.  1.2003 

Apr.  1.  2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1.2003 
Apr.  1,2003 

Apt.  1,2003 

Apr,  1.  2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1.2003 
Apr.  1.2003 
Apr,  1,2003 
Apr.  1,2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1.  2003 
Apr.  1,2003 
Apr.  1.  2003 
Apr.  1.2003 
Apr.  1.2003 
Apr.  1,2003 
sApr.  1,2003 
Apr.  1,2003 


VI 
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Title 

27  Parts: 

1-199  

200-End  .. 


Stock  Number 


Price       Revision  Date 


Title 


Stocic  Number 


Price       Revision  Date 


28  Parts: 

0-42  

43-end  ... 


29  Parts: 

0-99  

100-499  

500-899  

900-1899  

1900-1910  (§§190|)  to 

1910.999)  

1910(§§19]0.100()l 

end)  

1911-1925  .... 

1926  

1927-ind  


,  (869-050-00098-9) 63.00  Apr. 

.  (86W)50-00099-7) 25.00  Apr. 

'.  (869-048-00098-4) 58.W  July 

.(869-048-00099-2)  55.00  July 

,<869-048-00 100-0)  45.00  «July 

(869-048-00101-8) 21.00  July 

.  (869-048-00 102-6) 58.00  July 

.  (869-048-00103-4) 35.00  July 


(869-048-00104-2) 58.00        July 


to 


30  Parts: 

1-199  

200-699  

70O-£nd  .... 

31  Parts: 

0-199  

200-End  .... 

32  Parts: 

1-39.  Vol.  I . 
1-39.  Vol.  II 
1-39,  Vol.  Ill 

1-190  

191-399  

400-^29 

630-699 

700-799  

80O-£nd  .... 


33  Parts: 

1-124  

125-199  ... 
200-End  .. 

34  Parts: 

1-299  

300-399  ... 
400-End  .. 


35  

36  Parts 

1-199  

200-299  .. 
300-£nd  . 


37 


38  Parts: 

0-17  

18-€nd  ... 


39  

40  Parts: 

1-49  

50-51   

52  (52.01-52.1018) 
52  (52.1019-End) 

53-59  

60(60.1-£nd)  

60  (Apps) 

61-62  

63(63.1-«3.599) 
63(63.600-63.11^ 
63^63.1 200-End) 

64-71   

72-80  

81-85  

86(86.1-86.599-991 


.  (869-048-00 105-1) 42.00 

.  (869-048-00 10<!h^) 29.00 

(869-048-00107-7) 47.00 

.  (869-048-00108-5) 59.00 

.  (869-048-00109-3) 56.00 

.{869-048-00!  10-7) 47.00 

.(869-048-00111-5) 56.00 

.(869-048-00112-3) 35.00 

.(869-048-00113-1) 60.00 

15.00 

_  19.00 

18.00 

.  (869-048-001 14-0) 56.00 

(369-048-00115-8) 60.00 

.  (869-048-001 16-6) 47.00 

(869-048-00117-4) 37.00 

(869-048-00118-2) 44.00 

(869-048-00119-1) 46.00 


(869-048-00120-4) 47.00 

(869-048-00121-2) 60.00 

(869-048-00122-1) 47.00 

(869-048-00123-9) 45.00 

(869-048-00124-7) 43.00 

(869-048-00125-5) 59.00 


(869-048-00126-3) 


10.00 


(869-048-00127-1) 36.00 

(869-048-00128-0) 35.00 

.  (869-048-00129-8) 58.00 

(869-048-00130-1) 47.00 


(869-048-00131-0) 57.00 

(869-048-00132-8) 58.00 


1991 


8July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 

July 

'  July 

July 
July 
July 

'July 

July 
July 
July 

July 

July 
July 


(869-048-00133-6) 40.00        July 


(869-048-00134-4) 57.00  July 

(869-048-00135-2) 40.00  July 

(869-048-00136-1) 55.00  July 

(869-048-00137-9) 58.00  July 

(869-048-00138-7) 29.00  July 

(869-048-00139-5) 56.00  July 

(869-048-00 140-9) 51.00  sjuly 

(869-O48-00141-7) 38.00  July 

(869-048-001 42-5) 56.00  July 

(869-048-00143-3) 46.00  July 

(869-048-00144-1) 61.00  July 

,  (869-048-00145-0) 29.00  July 

(869-048-00146-8) 59.00  July 

(869-048-00147-6) 47.00  July 

(869-048-00148-4) 52.00  «July 


2003 
2003 

2002 
2002 

2002 
2002 
2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

1984 
1984 
1984 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 

2002 

2002 
2002 
2002 

2002 

2002 
2002 

2002 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


86  (86.600-1-End)  (869-048-00149-2) 47.00 

87-99  (869-048-00150-6) 57.00 

100-135 (869-048-00151-4) 42.00 

136-149 (869-048-00152-2) 58.00 

150-189 (869-048-00153-1) 47.00 

190-259 (869-048-00154-9) 37.00 

260-265 (869-048-00155-7) 47.00 

266-299 (869-048-00156-5) 47.00 

300-399 (869-048-00157-3) 43.00 

400-424 (869-048-00158-1) 54.00 

425-699 (869-048-00159-0) 59.00 

700-789 (869-048-00160-3) 58.00 

790-End  (869-048-00161-1) 45.00 

41  Chapters: 

1, 1-1  to  1-10 13.00 

1, 1-1 1  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  :. 4.50 

9  13.00 

10-17  ; 9.50 

18,  Vol.  I,  Parts  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol,  III,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-End  (869-048-00165-4) 24.00 

42  ParU: 

1-399 (869-048-00166-2) 56.00 

400-429 (869-048-00167-1) 59.(}0 

430-End (869-048-00168-9) 61.00 

43  Parts: 

1-999 (869-048-00169-7) 47.00 

1000-end  (869-048-00170-1) 59.00 

44  (869-048-00171-9) 47.00 

45  Parts: 

1-199  (869-048-00172-7) 57.00 

200-499 (869-048-00173-5) 31.00 

500-1199  (869-048-00174-3) 47.00 

1200-End (869-048-00175-1) 57.(K) 

46  Parts: 

1-40  (869-048-00176-0)  .. 

41-69  ■ (869-048-00177-8)  .. 

70-89  ...:.. (869-048-00178-6)  .. 

90-139 (869-048-00179-4)  .. 

140-155 (869-048-00180-8) .. 

156-165 (869-048-00181-6)  .. 

166-199 (869-048-00182-4)  .. 

200-499 (869-048-00183-2)  .. 

500-End (869-048-00184-1)  .. 


44.00 
37.00 
14.00 
42.00 
24.00 
31.00 
44.00 
37.00 
24.00 

47  Parts: 

0-19  _ (869-048-00185-9) 57.00 

20-39  (869-048-00186-7) 45.00 

40-69  (869-048-00187-5) 36.00 

70-79  (869-048^)0188-3) 58.00 

80-£nd  (869-048-00189-1) 57.00 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5) 59.00 

1  (Ports  52-99)  (869-048-00191-3) 47.00 

2  (Ports  201-299) (869-048-00192-1) 53.00 

3-6 (869-048-00193-0) 30.00 

7-14  (869-048-00194-8) 47.00 

15-28  (869-048-00195-6) 55.00 

29-End  (869-048-00196-4) 38.00 

49  Parts: 

1-99  (869-048-00197-2)  .. 

100-185 (869-048-00198-1)  .. 

186-199 (869-048-00199-9)  .. 

200-399 (869-048-00200-6) .. 


56.00 
60.00 
18.00 
61.00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

iJuly 

3  July 

3  July 

3  July 

3  July 

^July 

3  July 

iJuly 

3  July 

3  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 

Oct. 


Oct. 

'Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 

Oct. 
'Oct. 
'Oct. 

Oct. 

Oct. 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
'Oct. 

Oct. 
Oct. 
Oct. 
Oct. 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002' 
2002 

2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
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Vll 


THIe 


Stocic  Number 


Price       Revision  Dale 


400-999 (869-048-00201-4) 

1000-1 199  (869-048-00202-2) 

1200-End (869-048-00203-1) 


61.00 
25.00 
30.00 


50  Parts: 

1-17  (869-048-00204-9) 60.00 

18-199 (869-048-00205-7) 40.00 

200-599 (869-048-00206-5) 38.00 

600-End  (869-048-00207-3) 58.00 


CFR  Index  and  Findings 
Aids (869-050-00048-2) 


59.00 


Complete  2003  CFR  set .1,195.00 
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'  Because  Title  3  is  an  annual  compilation,  ttiis  volume  and  aH  previous  volumes " 
should  be  retolned  as  a  permanent  reference  source. 

2 The  July  I,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  full  text  of  the  Defense  Acquisiton  Regulations 
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2002  should  be  retained. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1.  2000.  through  April  1,  200  T.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained. 

'No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2001.  through  July  1,  2002,  The  CFR  volume  issued  as  of  July  1.  2001  should 
be  retained. 

'  No  amendments  to  this  volume  were  promulgated  during  ttie  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volunne  issued  as  of  October  1, 
2001  should  be  retoined. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  l^ealth  Inspection 
Service 

9  CFR  Part  94 
[Docket  No.  01-074-2] 

Classical  Swine  Fever  Status  of 
Mexican  States  of  Baja  California,  Baja 
California  Sur,  Chihuahua,  and  Sinaloa 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  by  adding  the  Mexican 
States  of  Baja  California,  Baja  California 
Siu",  Chihuahua,  and  Sinaloa  to  the  lists 
of  regions  considered  free  of  classical 
swine  fever.  We  have  conducted  a  series 
of  risk  evaluations  and  have  determined 
that  these  fom-  States  have  met  our 
requirements  for  being  recognized  as 
free  of  this  disease.  This  action  will 
allow  the  importation  into  the  United 
States  of  pork,  pork  products,  live 
swine,  and  swine  semen  from  these 
regions.  We  are  also  adding  certification 
requirements  for  the  importation  of  live 
swine,  pork,  and  pork  products  from 
Baja  California,  Baja  California  Sur, 
Chihuahua,  and  Sinaloa.  The 
certification  would  identify  the  regions 
of  export  and  origin  as  Baja  California, 
Baja  California  Sur,  Chihuahua,  or 
Sinaloa  or  some  other  region  that  we 
recognize  as  free  of  classical  swine  fever 
and  would  also  prevent  the 
commingling  of  animals  and  products 
from  these  States  with  animals  and 
products  from  classical-swine-fever- 
affected  regions  prior  to  export. 
EFFECTIVE  DATE:  August  27,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Hatim  Gubara,  Senior  Staff  Veterinarian, 
Regionalization  Evaluation  Services 
Staff,  VS,  APHIS,  4700  River  Road  Unit 
38,  Riverdale,  MD  20737-1231;  (301) 
734-4356. 


SUPPLEMENTARY  INFORMATION: 
Background 

The  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  of  the 
United  States  Department  of  Agriculture 
regulates  the  importation  of  animals  and 
animal  products  into  the  United  States 
to  guard  against  the  introduction  of 
animal  diseases  not  currently  present  or 
prevalent  in  this  country.  The 
regulations  pertaining  to  the 
importation  of  animals  and  animal 
products  are  set  forth  in  the  Code  of 
Federal  Regulations  (CFR),  title  9, 
chapter  I,  subchapter  D  (9  CFR  parts  91 
through  99). 

Until  several  years  ago,  the 
regulations  in  parts  91  through  99 
(referred  to  below  as  the  regulations) 
governed  the  importation  of  animals 
and  animal  products  according  to  the 
recognized  disease  status  of  the 
exporting  country.  In  general,  if  a 
disease  occurred  anywhere  within  a 
country's  borders,  the  entire  country 
was  considered  to  be  affected  with  the 
disease,  and  importations  of  animals 
and  animal  products  from  anywhere  in 
the  country  were  regulated  accordingly. 
However,  international  trade  a^ements 
entered  into  by  the  United  States — 
specifically,  the  North  American  Free 
Trade  Agreement  and  the  World  Trade 
Organization  Agreement  on  Sanitary 
and  Phytosanitary  Measures — require 
APHIS  to  recognize  regions,  rather  than 
only  countries,  for  the  purpose  of 
regulating  the  importation  of  animals 
and  animal  products  into  the  United 
States. 

Consequently,  on  October  28,  1997, 
we  published  in  the  Federal  Register  a 
final  rule  (62  FR  56000-56026,  Docket 
No.  94-106-9,  effective  November  28, 
1997)  and  a  policy  statement  (62  FR 
56027-56033,  Docket  No.  94-106-8) 
that  established  procedures  for 
recognizing  regions  (referred  to  below  as 
"regionalization")  for  the  purpose  of 
regulating  the  importation  of  animals 
and  animal  products.  With  the 
establishment  of  those  procedures, 
APHIS  may  consider  requests  to  allow 
the  importation  of  a  particular  type  of 
animal  or  animal  product  from  a  foreign 
region,  as  well  as  requests  to  recognize 
all  or  part  of  a  country  or  countries  as 
a  region.  The  regulations  define  the  term 
region,  in  part,  as  "any  defined 
geographic  land  area  identifiable  by 


geological,  political,  or  surveyed 
boundaries." 

In  accordance  with  these 
rigionalization  procedures,  on  May  13, 
2002,  we  published  in  the  Federal 
Register  (67  FR  31987-31992,  Docket 
No.  01-074-1)  a  proposal  to  amend  the 
regulations  in  §§  94.9  and  94.10  by 
adding  the  Mexican  States  of  Baja 
California,  Baja  California  Sur, 
Chihuahua,  and  Sinaloa  to  the  lists  of 
regions  considered  free  of  classical 
swine  fever  (CSF),  thus  allowing  the 
importation  into  the  United  States  of 
pork,  pork  products,  live  swine,  and 
swine  semen  from  these  regions.  We 
also  proposed  to  remove  references  to 
those  foiu  States  in  §  94.15(b)  because 
we  believed  that  the  provisions  of  that 
paragraph,  which,  among  other  things, 
govern  the  transiting  through  the  United 
States  of  pork  and  pork  products  not 
otherwise  eligible  for  entry  into  the 
United  States  under  part  94,  would  no 
longer  apply  to  those  States  once  they 
were  recognized  as  CSF-fi-ee. 

We  solicited  comments  concerning 
our  proposal  for  60  days  ending  July  12. 
2002.  We  received  six  comments  by  that 
date.  They  were  from  U.S.  and  Mexican 
swine  producers,  a  swine  producers' 
association,  importers,  and  a 
representative  of  the  Mexican 
Government.  Five  of  the  commenters 
wrote  in  favor  of  the  proposed  rule. 

The  remaining  commenter  raised  a 
number  of  issues,  which  we  will  discuss 
in  the  paragraphs  that  follow.  Areas  of 
concern  discussed  by  the  commenter 
included  APHIS'  risk  assessment 
methodology;  the  conditions  under 
which  live  swine  and  swine  semen 
could  be  imported  from  the  four 
Mexican  States;  the  possibility  that 
imports  of  those  two  commodities,  in 
particular,  could  transmit  not  only  CSF 
to  U.S.  herds  but  other  diseases  as  well; 
the  adequacy  of  surveillance  programs 
in  the  foiu-  Mexican  States;  and  the 
possibility  that  Chihuahua  might  export 
to  the  United  States  pork  and  pork 
products  derived  from  swine  imported 
into  the  State  from  CSF-affected  regions. 

The  commenter  cited  several  concerns 
regarding  the  methodology  APHIS  used 
in  conducting  its  risk  evaluations  of 
Baja  California,  Baja  California  Sur, 
Chihuahua,  and  Sinaloa.  Noting  that  an 
earlier  rule  allowing  pork  imports  from 
the  States  of  Yucatan  and  Sonora  had 
been  based  on  a  qualitative  "risk 
assessment,"  the  commenter  questioned 
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why  "risk  ev^uations"  of  the  four 
Mexican  States  preceded  the  current 
rulemaking  process.  The  commenter 
requested  explanations  of  the 
differences  between  the  two  and  of  how 
APHIS  decides  which  type  of  analysis  to 
do,  and  also  q  iiestioned  whether  a  "full 
risk  assessme  it"  had  been  completed 
for  Baja  Califc  mia,  Baja  California  Sur, 
Chihuahua,  aj  id  Sinaloa.  The  ^ 

commenter  al  ;o  pointed  out  that  a 
proposal  to  re  :ognize  several  European 
Union  (EU)  cc  untries,  as  well  as  parts  of 
Italy  and  Gem  lany,  as  CSF-free  (see  64 
FR  34155-34168,  Docket  No.  98-090-1, 
published  Juns  25,  1999)  followed  an 
APHIS  risk  an  alysis  that  included 
quantitative  ri  sk  assessments  for  live 
swine,  semen,  and  pork.  Because  live 
swine  and  sw:  ne  semen  imports  may 
pose  a  greater  risk  of  CSF  transmission 
than  pork  imp  arts,  the  commenter 
asserted,  APH  S  should  conduct 
separate  risk  a  ssessments  for  live  swine 
and  semen  an  i  then  apply  appropriate 
risk-mitigatioi  i  strategies.  Finally,  the 
commenter  ali  o  expressed  some 
concern  about  the  age  of  the  data 
collected  duri  ig  the  site  visits  APHIS 
conducted  as  )art  of  the  risk  evaluations 
of  the  four  Me  icican  States,  pointing  out 
that  the  most  i  ecent  site  visit  took  place 
in  February  1<  97. 

In  conductii  ig  our  risk  evaluations  of 
the  four  Mexic  an  States,  we  used  our 
standardized  <  pproach,  which  complies 
with  §92.2  of  ;he  regulations.  It  is 
unclear  what  I  he  commenter  means  by 
a  "full  risk  ass  Bssment."  The  risk 
evaluation  is  t  quivalent,  whether  it  is 
called  a  risk  ai  sessment  or  a  risk 
evaluation.  Historically,  we  have  not 
conducted  sej  arate  risk  assessments  for 
live  swine  anc  swine  semen  in  similar 
rulemakings  a  id  have  conducted 
quantitative  as  well  as  qualitative 
analyses  primirily  for  rules  designated 
as  "significani "  by  the  Office  of 
Management  i  nd  Budget.  The  EU 
proposal,  unli  ce  the  one  involving  the 
four  Mexican  Jtates,  was  a  "significant" 
rule  and  was  t  luch  larger  in  scope, 
involving  vari  )us  coimtries  within  the 
EU  and  region  >  within  EU  countries.  For 
our  proposed  i  ule  regarding  Baja 
California,  Baj  i  California  Sur, 
Chihuahua,  ar  d  Sinaloa,  we  used  our 
standard  risk  ■<  ssessment  methods  and 
found  the  risk  of  CSF  transmission  to 
the  United  Sta  tes  via  imports  from  the 
four  Mexican  states  to  be  low.  Because 
there  have  bee  n  no  CSF  outbreaks  in 
any  of  the  foui  States  since  our  February 
1997  site  visit  and  APHIS  had  no 
information  th  at  risk  levels  had 
changed,  APH  S  did  not  view  additional 
site  visits  as  n  icessarv". 

The  comme:  iter  requested  additional 
information  al  out  the  conditions  under 


which  live  swine  would  be  imported, 
since,  heretofore,  they  have  not  been 
imported  into  the  United  States  from 
Mexico,  and  about  the  types,  locations, 
biosecurity  policies,  etc.,  of  the  semen 
centers  that  would  have  the  potential  to 
ship  semen  for  use  in  U.S.  swine  herds. 

Though  this  final  rule  allows  imports 
of  live  swine  and  swine  semen  firom  the 
four  Mexican  States,  we  do  not  intend 
to  issue  import  permits  for  live  swine 
and  swine  semen  from  Mexico  until  we 
have  resolved  several  issues  related  to 
the  presence  of  blue  eye  disease  in 
Mexico  (those  issues  are  discussed  in 
greater  detail  later  in  this  document). 
We  are  confident,  however,  that  once 
the  blue  eye  disease  issue  is  settled,  the 
regulations  will  provide  for  the  safe 
importation  into  the  United  States  of 
live  swine  and  swine  semen  from  Baja 
California,  Baja  California  Sur, 
Chihuahua,  and  Sinaloa. 

The  importation  of  live  swine  is 
subject  to  the  conditions  set  out  in 
§§93.500  to  93.521.  These  conditions 
include,  among  other  things, 
requirements  for  import  permits,  health 
certification,  inspection  and  cleaning  of 
conveyances  used  to  transport  swine, 
inspection  of  swine  at  the  port  of  entry, 
and  quarantine  methods  and  facilities. 
Section  93.507.  which  pertains  to  port- 
of-entry  inspection,  provides  that  only 
those  swine  found  to  be  ft-ee  of 
communicable  diseases  and  not  to  have 
been  exposed  to  communicable  diseases 
in  the  60  days  prior  to  their  importation 
are  eligible  for  entry.  Section  93.510 
requires  that  all  imported  swine  be 
quarantined  for  a  period  of  not  less  than 
15  days,  dating  from  the  arrival  of  the 
swine  at  the  port  of  entry.  For  the  most 
part,  the  regulations  in  part  93  provide 
effective  prevention  against 
transmission  of  CSF  to  the  U.S.  swine 
population  by  means  of  imports  of  live 
swine.  After  reviewing  our  regulations 
in  light  of  the  issues  raised  by  the 
commenter,  however,  we  did  determine 
that  we  needed  to  provide  more 
protection  against  the  possible 
commingling  of  live  swine  from  the  four 
CSF-free  States  with  swine  from  other 
regions  before  the  eligible  swine  are 
exported  to  the  United  States.  This 
additional  protection  will  take  the  form 
of  a  certification  requirement,  which  we 
will  discuss  later  in  this  document. 

The  importation  of  swine  semen  is 
subject  to  the  conditions  in  §§98.30  to 
98.36.  These  conditions  include 
requirements  for  the  inspection, 
unloading,  cleaning,  and  disinfection  of 
aircraft,  other  means  of  conveyance,  and 
shipping  containers  used  to  move 
animal  semen  into  the  United  States; 
import  permits;  and  health  certificates 
and  other  documents.  Part  98  also  offers 


protection  against  the  commingling  of 
animal  semen  from  disease-fi-ee  and 
disease-affected  regions.  Section 
98.31(b)  states  that  animal  semen  may 
not  be  imported  into  the  United  States 
from  any  region  other  than  that  in 
which  it  was  collected.  All  shipping 
containers  carrying  animal  semen  for 
importation  into  tlje  United  States  must 
be  sealed  with  an  official  seal  of  the 
national  veterinary  service  of  the  region 
of  origin.  Also,  under  part  98,  import 
permits  for  semen  may  be  denied 
because  of,  among  other  things, 
communicable  disease  conditions  in  the 
region  of  origin  or  in  a  region  through 
which  the  shipment  has  been  or  will  be 
transported,  Taken  together,  these  and 
other  provisions  in  part  98  will  meike 
the  prospect  of  CSF  transmission  to  U.S. 
swine  herds  via  the  importation  of 
swine  semen  from  Baja  California,  Baja 
California  Sur.  Chihuahua,  and  Sinaloa 
very  unlikely.  Our  review  of  part  98  in 
light  of  the  issues  raised  by  the 
commenter  led  us  to  conclude  that  we 
did  not  need  to  make  any  changes  in  the 
regulations  pertaining  to  semen. 

Another  concern  expressed  by  the 
commenter  was  that  allowing  the 
importation  of  live  swine  and  swine 
semen  fi-om  the  four  Mexican  States 
could  increase  the  risk  of  infection  of 
U.S.  swine  herds  with  diseases  such  as 
pseudorabies,  vesicular  stomatitis,  and 
blue  eye  disease. 

The  inspection,  permitting, 
certification,  and  quarantine  provisions 
in  part  93  allow  APHIS  to  screen 
imported  live  swine  for  pseudorabies 
and  to  take  effective  measures,  which 
include  refusal  of  entry,  to  prevent  its 
spread.  APHIS  does  not  regard  imports 
of  live  swine  fi-om  Mexico  as  a  source 
of  risk  for  transmission  of  vesicular 
stomatitis  and  does  not  require  testing 
of  other  species  from  Mexico  for  that 
disease.  Blue  eye  disease  does  provide 
greater  cause  for  concern.  Although 
several  laboratory  tests  have  been 
developed  for  the  detection  of  that 
disease,  none  has  been  validated  or  is 
commercially  available  in  the  United 
States.  Moreover,  APHIS  does  not  have 
current  and  complete  information  on 
the  geographic  distribution  of  blue  eye 
disease  in  Mexico.  In  the  absence  of 
specific  clinical  signs,  a  reliable 
laboratory  test,  and  complete 
epidemiologic  information,  specific 
mitigation  measures  for  blue  eye  disease 
of  swine  are  difficult  to  design.  Under 
§  93.504(a)(3),  however,  APHIS  may 
deny  permits  for  the  importation  of  live 
swine  and  swine  specimens  if  such 
imports  would  pose  a  disease  risk.  We 
intend  to  rely  on  this  authority  to 
support  our  decision  to  not  issue  any 
permits  for  the  importation  of  live  swine 
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and  swine  semen  from  the  four  Mexican 
States  until  the  issue  of  blue  eye  disease 
can  be  addressed  more 
comprehensively.  With  that  goal  in 
mind,  APHIS  intends  to  collect 
information  and  conduct  an  assessment 
of  the  risk  of  introducing  blue  eye 
disease  in  live  swine  and  swine  semen 
imported  fi-om  Mexico. 

The  conmienter  also  questioned  why 
the  import  conditions  we  proposed  to 
apply  to  pork  and  pork  products  from 
the  four  Mexican  States  differed  from  , 
those  specified  in  an  earlier  final  rule 
pertaining  to  imports  of  pork  and  pork 
products  from  the  Mexican  States  of 
Sonora  and  Yucatan  that  was  published 
in  the  Federal  Register  on  January  11, 
2000  (65  FR  1529-1537,  Docket  No.  97- 
079-2). 

Risk  evaluations  carried  out  diuing 
the  1990s  led  APHIS  to  promulgate  the 
January  2000  final  rule  referred  to  by  the 
commenter  after  concluding  that  pork 
and  pork  products  could  safely  be 
imported  into  the  United  States  from 
Yucatan  and  Sonora  under  conditions 
designed  to  prevent  the  commingling  of 
such  products  prior  to  exportation  with 
pork  and  pork  products  from 
surrounding  regions  with  lower  CSF 
status.  Unlike  this  final  rule,  however, 
the  January  2000  final  rule  did  not 
recognize  Yucatan  and  Sonora  as  free  of 
CSF.  Generally,  import  requfrements 
tend  to  be  more  stringent  for  disease- 
affected  regions  than  for  those  we 
recognize  as  disease-free,  so  it  is  to  be 
expected  that  the  requirements  imposed 
on  imports  from  Yucatan  and  Sonora 
would  be  more  rigorous  than  those 
imposed  on  imports  from  Baja 
California,  Baja  California  Sur, 
Chilhiahua,  and  Sinaloa.  On  September 
30,  2002,  however,  we  published  in  the 
Federal  Register  (67  FR  61293-61300, 
Docket  No.  02-002-1)  a  proposal  to  add 
Yucatan  and  Sonora,  along  with  the 
Mexican  States  of  Campeche  and 
Quintana  Roo,  to  the  lists  in  §§  94.9  and 
94.10  of  CSF-free  regions.  Should  that 
proposed  rule  be  finalized,  pork  and 
pork  products  imported  from  those 
States  will  be  subject  to  the  same 
requirements  as  pork  and  pork  products 
from  Baja  California,  Baja  California 
Sur,  Chihuahua,  and  Sinaloa. 

The  commenter  also  expressed 
concerns  regarding  surveillance 
activities  in  the  four  Mexican  States. 
The  commenter  raised  questions 
regarding  the  prevention  of  backyard 
swine  from  entering  the  commercial 
slaughtering  process,  the  existence  of 
feral  swine  populations  in  the  four 
States  and  the  prevalence  of  C$F  among 
those  populations,  the  States'  plans  for 
coping  with  future  CSF  outbreaks,  the 
ability  of  APHIS  to  trace  infected  swine 


back  to  particular  farms  or 
slaughterhouses,  and  the  procedures 
APHIS  would  use  to  notify  U.S. 
importers  in  the  event  of  an  outbreak  of 
CSF  in  any  of  the  four  States. 

We  believe  that  if  a  region  from  which 
swine  are  being  imported  is  free  of  CSF, 
then  there  is  no  reason  to  prevent 
backyard  swine  from  that  region  from 
being  slaughtered  and  imported.  We 
only  view  feral  swine  as  a  cause  for 
concern  if  such  animals  are  transmitting 
disease  to  swine  being  raised  for 
slaughter.  As  noted  in  the  risk 
assessment  documents,  in  accordance 
with  Mexico's  National  Eradication 
Program,  the  four  Mexican  States  all 
have  active  disease  surveillance 
programs,  strict  border  controls  for 
animal  movement,  and  emergency 
response  systems  or  teams  available  in 
the  event  of  CSF  outbreaks.  The 
certificate  of  origin  required  under 
§  93.505  would  enable  APHIS  to  trace 
infected  animals  back  to  specific 
slaughterhouses  or  farms.  In  the  event  of 
an  outbreak  in  any  of  the  four  States, 
APHIS  would  notify  U.S.  importers  by 
imposing  an  immediate  ban  and 
enforcing  it  by  publishing  an  interim 
rule. 

The  commenter  also  raised  some 
issues  with  regard  to  individual  States. 
The  commenter  requested  more  details 
regarding  the  process  by  which 
backyard  herds  are  randomly  selected 
for  CSF  siirveillance  in  Baja  California. 
Regarding  Baja  California  Sur.  the 
commenter  requested  information  on 
the  numBer  of  backyard  herds  tested  for 
CSF  and  the  soiu-ces  of  the  four  CSF 
outbreaks  that  have  occurred  in  the 
State  since  it  was  declared  free  of  the 
disease  by  Mexico  in  1991.  With  regard 
to  Sinaloa,  the  contunenter  requested 
information  regarding  the  source  of  the 
1998  outbreak  of  CSF  in  neighboring 
Durango. 

In  Baja  California,  as  in  the  other 
three  Mexican  States  covered  by  this 
rule,  the  size  of  backyard  animal 
samples  is  established  through  the 
determination  of  the  presence  or 
absence  of  CSF  by  the  Cannon  and  Roe 
formula  (1982),  with  a  confidence 
interval  of  99  percent  and  an  expected 
prevalence  in  backyard  premises  of  0.15 
percent.  The  number  of  municipalities 
in  the  State  and  the  number  of  backyard 
farms  in  each  municipality  are 
determined  by  the  Secretariat  for 
Agricultiire,  Livestock,  Rural 
Development,  Fisheries,  and  Food 
Safety  (SAGARPA).  Premises  are 
randomly  selected  for  sampling  by  the 
assigned  veterinarian  according  to  the 
number  of  samples  assigned  to  each 
municipality.  Based  on  a  swine  cer.^us 
conducted  in  the  State  in  1998  and 


1999,  it  was  determined  that  samples 
would  be  taken  from  1 72  and  241 
backyard  premises  for  those  years, 
respectively,  and  would  consist  of  10 
percent  of  the  animals  randomly 
selected  from  the  total  on  each  farm. 

A  description  of  the  methodology 
used  in  sampling  backyard  herds  in  Baja 
California  Sur  is  provided  in  the  risk 
evaluation  report  for  that  State.  APHIS 
did  not  collect  data  on  the  sources  of  the 
CSF  outbreaks  in  Baja  California  Sur 
because  the  last  of  them  occurred  in 
1995,  and  the  State  has  remained  CSF- 
free  since  then. 

APHIS  did  not  see  a  need  to  collect 
information  on  the  source  of  the  1998 
CSF  outbreak  in  Durango  because 
Durango  was  not  among  the  Mexican 
States  that  were  the  subject  of  the 
proposed  rule  and  we  have  not 
proposed  to  make  any  changes  to  the 
regulations  regarding  Diu-ango's  CSF 
status.  Durango,  which  was  declared 
free  of  CSF  by  the  Mexican  Government 
subsequent  to  the  1 998  outbreak  and  is 
separated  from  Sinaloa  by  the  Sierra 
Madre  Occidental  Mountains,  is  not 
seen  as  a  likely  source  for  the 
introduction  of  CSF  into  Sinaloa.  In 
addition,  animals  or  pork  from  Durango 
would  be  excluded  by  the  certification 
requirements  in  this  rule. 

Noting  the  paucity  of  commercial 
swine  in  Chihuahua  relative  to  backyard 
swine  and  the  fact  that  Chihuahua  is  a 
net  exporter  of  pork,  the  commenter 
suggested  that  most  of  the  slaughter 
volume  in  the  State  must  come  from 
swine  raised  in  other  regions,  possibly 
including  regions  affected  with  CSF. 
The  commenter  requested  information 
on  the  origin  of  the  swine  that  are 
slaughtered  in  Chihuahua  and  on 
restrictions  on  interstate  movement  of 
swine  into  the  State. 

APHIS  has  requested  data  from 
Chihuahua  on  the  specific  origin  of  any 
swine  entering  the  State  for  slaughter 
and  is  awaiting  a  response.  In  any  event, 
APHIS  does  not  consider  the 
importation  of  pork  or  pork  products 
from  Chihuahua  under  the  certification 
requirements  of  this  final  rule  to 
constitute  a  risk  for  spreading  CSF. 
Also,  as  noted  in  the  risk  evaluation 
document  for  Chihuahua  and  in  the 
proposed  rule,  some  safeguards  akeady 
exist  to  prevent  Chihuahua  from 
exporting  contaminated  pork  or  pork 
products  to  the  United  States. 
Movement  of  live  swine  from  Mexican 
States  with  a  lower  CSF  status  into 
Chihuahua  is  prohibited,  so  even 
though  it  does  appear  that  much  of  the 
pork  Chihuahua  exports  comes  from 
imported  swine,  the  swine  are  likely  to 
have  come  from  CSF-free  regions. 
Moreover,  the  swine  are  slaughtered  at 
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also  a  concern  with  live 
for  export  to  the  United 

CSF-free  regions, 
of  the  regulations  in 
provisions  aimed  at 
pi  )tential  risks  posed  by 
of  ^imal  products  from 
ns  when  circumstances 
there  may  be  the 
those  products  may  be 

animal  products  from 
regions.  For  example, 
I  :ertain  restrictions  on 
animal  products 
certain  regions  that  are 
94.1  as  free  of  rinderpest 
niouth  disease  (FMD)  but 
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of  fresh  meat  of 
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importa  ion 
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swine  from  such  regions  under 
coneiitions  less  restrictive  than  would  be 
acceptable  for  importation  into  the 
United  States.  Section  94.13  has  similar 
provisions  for  pork  and  pork  products 
imported  from  certain  regions  that  are 
designated  in  §  94.12(a)  as  being  free  of 
swine  vesicular  disease  but  that  have 
risk  factors  like  those  of  the  FMD-free 
countries  listed  in  §  94.11.  The 
requirements  currently  in  effect  for  the 
importation  of  pork  and  pork  products 
from  Yucatan  and  Sonora  in  §  94.20 
include  requirements  for  slaughtering, 
processing,  and  certification  that  are 
intended  to  adefress  the  risk  of 
conuningling. 

Notwithstanding  the  requirements  in 
§  94.20,  the  regulations  in  part  94  lack 
specific  provisions  for  imports  from 
CSF-free  regions  that  are  analogous  to 
those  of  §§94.11  and  94.13.  To  mitigate 
the  risks  associated  with  importing  live 
swine,  pork,  and  pork  products  from  the 
Mexican  States  of  Baja  California,  Baja 
California  Sur,  Chihuahua,  and 
Sinaloa — States  that  are  subject  to  risk 
factors  similar  to  those  associated  with 
the  regions  listed  in  §§  94.11  and 
94.13 — we  are  adding  a  certification 
requirement  to  this  final  rule.  This 
certification  requirement  will  help  to 
ensure  that  live  swine  and  pork  and 
pork  products  from  these  four  Mexican 
States  will  not  be  commingled  with 
swine  and  products  from  CSF-affected 
regions  in  the  region  of  origin,  the 
region  of  export,  or  in  transit  prior  to 
exportation,  and  that  pork  and  pork 
products  derived  from  swine  originating 
in  affected  regions  will  not  be  exported 
to  the  United  States  from  the  four 
Mexican  States. 

Specifically,  we  are  adding  a  new 
§  94.24,  which  specifies  the  contents  of 
a  certification  that  will  have  to 
accompany  live  swine,  pork,  or  pork 
products  imported  into  the  United 
States  from  the  Mexican  States  of  Baja 
California,  Baja  California  Sur, 
Chihuahua,  and  Sinaloa.  The  new 
section  has  three  components.  The 
introductory  text  enumerates  the  risk 
factors  that  necessitate  applying  the 
certification  requirement  to  the  four 
States.  Paragraph  (a)  specifies  the 
certification  requirements  for  five 
swine,  and  paragraph  (b),  for  pork  and 
pork  produces. 

Paralleling  §§94.11  and  94.13,  the 
introductory  text  of  new  §  94.24  notes 
that  although  Baja  California.  Baja 
California  Sur,  Chihuahua,  and  Sinaloa 
are  declared  to  be  free  of  CSF  in  §§  94.9 
and  94.10,  they  supplement  their  pork 
supplies  with  fresh  (chilled  or  frozen) 
pork  imported  from  regions  designated 
in  §§  94.9  and  94.10  as  being  affected  by 
CSF,  share  a  common  land  border  with 


such  affected  regions,  or  import  swine 
from  such  affected  regions  under 
conditions  less  restrictive  than  would  be 
acceptable  for  importation  into  the 
United  States.  Thus,  there  exists  a 
possibility  that  live  swine,  pork,  or  pork 
produces  from  these  CSF-fi«e  regions 
may  be  commingled  with  live  swine, 
pork,  or  pork  products  from  regions 
where  CSF  is  considered  to  exist, 
resulting  in  a  risk  of  introducing  the 
disease  into  the  United  States. 
Therefore,  live  swine,  pork,  or  pork 
products  and  shipstores,  airplane  meals, 
and  baggage  conteiining  pork  or  pork 
products,  other  than  those  regulated 
under  9  CFR  part  95  (which  regulates, 
among  other  things,  such  swine 
products  as  hides  and  bristles)  or  part 
96  (which  regulates,  among  other  things, 
swine  casings)  must  meet  the 
requirements  of  new  §  94.24  in  addition 
to  other  applicable  requirements  in  the 
regulations.  For  imported  live  swine, 
other  applicable  requirements  include 
those  in  §§  93.500  to  93.521,  which,  as 
noted  earlier,  cover,  among  other  things, 
import  permits,  health  certification, 
inspection  and  cleaning  of  conveyances 
that  transport  swine,  inspection  of 
swine  at  the  port  of  entry,  and 
quarantine  methods  and  facilities.  Other 
applicable  requfrements  that  govern  the 
importation  of  pork  and  pork  products 
are  specified  in  the  regulations  of  the 
Food  Safety  Inspection  Service  (FSIS)  of 
the  U.S.  Department  of  Agriculture.  Of 
particular  relevance  in  this  case  are  the 
foreign  country  eligibility  requirements 
for  products  imported  into  the  United 
States  in  9  CFR  327.2  and  the  foreign 
meat  inspection  certificate  requirements 
in  §327.4.  , 

Paragraph  (a)  of  new  §94.24  states 
that  the  swine  must  be  accompanied  by 
a  certification  issued  by  a  full-time 
salaried  veterinary  officer  of  the 
Government  of  Mexico.  Upon  arrival  of 
the  swine  in  the  United  States,  the 
certification  must  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival.  The  certification  must  identify 
both  the  exporting  region  and  the  region 
of  origin  as  a  region  designated  in 
§§  94.9  and  94.10  as  free  of  CSF. 

Paragraph  (a)(1)  specifies  that  the 
certification  must  state  that  the  swine 
have  not  lived  in  a  region  designated  in 
§§  94.9  and  94.10  as  affected  with  CSF. 
This  provision,  along  with  the 
certification  in  paragraph  (a)  that  the 
region  of  origin  and  exporting  regions 
are  both  CSF-free,  will  help  to  ensure 
that  swine  exported  from  Baja 
California,  Baja  California  Sur, 
Chihuahua,  and  Sinaloa  to  the  United 
States  will  in  fact  have  come  from  one 
of  those  States  and  will  not  have  been 
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kept  on  premises  in  any  region  where 
CSF  exists. 

Paragraph  (a)(2)  specifies  that  the 
certification  must  state  that  the  swine 
have  never  been  commingled  with 
swine  that  have  been  in  a  region  that  is 
designated  in  §§94.9  and  94.10  as 
affected  with  CSF.  This  provision  will 
help  to  ensure  that  the  swine  will  not 
be  commingled  while  in  Baja  California, 
Baja  California  Sur,  Chihuahua,  or 
Sinaloa  with  swine  imported  into  those 
States  from  other  regions  that  may  be 
affected  wiUi  CSF. 

Paragraph  (a)(3)  specifies  that  the 
certification  must  state  that  the  swine 
have  not  transited  through  a  region 
designated  in  §§  94.9  and  94.10  as 
affected  with  CSF  unless  moved  directly 
through  the  region  to  their  destination 
in  a  sealed  means  of  conveyance  with 
the  seal  intact  upon  arrival  at  the  point 
of  destination.  ThJs  provision  will  help 
to  ensure  that  swine  intended  for  export 
to  the  United  States  from  the  four 
Mexican  5tates  are  not  exposed  to  CSF 
while  in  transit  prior  to  being  exported. 

Paragraph  (a)(4)  specifies  mat  the 
certification  must  state  that  the 
conveyances  or  materials  used  in 
transporting  the  swine,  if  previously 
used  for  transporting  swine,  have  been 
cleaned  and  disinfected  in  accordance 
with  the  requirements  of  §  93.502.  This 
provision  will  help  ensure  that  swine 
from  Baja  California,  Baja  California 
Sur.  Chihuahua,  or  Sinaloa  will  not  be 
exposed  to  CSF  as  a  result  of  being 
transported  in  a  contaminated 
conveyance. 

Paragraph  (b)  states  that  pork  or  pork 
products  intended  for  export  to  the 
United  States  must,  like  live  swine,  be 
accompanied  by  a  certification  issued 
by  a  full-tiine  salaried  veterinary  officer 
of  the  Government  of  Mexico.  Upon 
arrival  of  the  pork  or  pork  products  in 
the  United  States,  the  certification  must 
be  presented  to  an  authorized  inspector 
at  the  port  of  arrival.  The  certification 
must  identify  both  the  exporting  region 
and  the  region  of  origin  of  the  pork  or 
pork  products  as  a  region  designated  in 
§§  94.9  and  94.10  as  free  of  CSF  at  the 
time  the  pork  or  pork  products  were  in 
the  region.  This  provision  will  help  to  ' 
ensure  that  no  pork  or  pork  products 
exported  from  the  four  States  to  the 
United  States  will  have  originated  in  or 
.been  in  a  CSF-affected  region. 

Paragraph  (b)(1)  specifies  that  the 
certification  must  state  that  the  pork  or 
pork  products  were  derived  from  swine 
that  were  bom  and  raised  in  a  region 
designated  in  §§94.9  and  94.10  as  free 
of  CSF  and  were  slaughtered  iff  such  a 
region  at  a  federally  inspected  slaughter 
plant  that  is  under  the  direct 
supervision  of  a  full-time  salaried 


veterinarian  of  the  Government  of 
Mexico  and  that  is  eligible  to  have  its 
products  imported  into  the  United 
States  under  the  Federal  Meat 
Inspection  Act  (21  U.S.C.  601  et  seq.) 
and  the  FSIS  regulations  in  9  CFR  327.2. 
This  provision  will  help  ensure  that  the 
pork  or  pork  products  will  only  be 
derived  from  swine  that  are  free  of  CSF 
and  that  slaughtering  will  take  place  in 
establishments  and  under  conditions 
that  meet  FSIS  standards. 

Paragraph  (b)(2)  specifies  that  the 
certification  must  state  that  the  pork  or 
pork  products  have  never  been 
commingled  with  pork  or  pork  products 
that  have  been  in  a  region  that  is 
designated  in  §§94.9  and  94.10  as 
affected  with  CSF.  This  provision  will 
help  to  ensure  that  the  pork  or  pork 
products  are  not  placed  at  risk  of 
contamination  in  their  region  of  origin 
via  contact  with  pork  or  pork  products 
that  originated  in  a  CSF-affected  region. 

Paragraph  (b)(3)  specifies  that  the 
certification  must  state  that  the  pork  or 
pork  products  have  not  transited 
through  a  region  designated  in  §§  94.9 
and  94.10  as  affected  with  CSF  unless 
moved  directly  through  the  region  to 
their  destination  in  a  sealed  means  of 
conveyance  with  the  seal  intact  upon 
arrival  at  the  point  of  destination.  This 
provision  will  help  to  ensure  that  pork 
or  pork  products  from  the  four  Mexican 
States  will  remain  safe  from 
contamination  by  being  kept  in  sealed 
containers  while  transiting  through 
CSF-affected  regions  prior  to 
importation  into  the  United  States. 

Finally,  paragraph  (b)(4)  specifies  that 
the  certification  must  state  that  if 
processed,  the  pork  or  pork  product  was 
processed  in  a  region  designated  in 
§§  94.9  and  94.10  as  CSF-free  in  a 
federally  inspected  processing  plant  that 
is  imder  the  (firect  supervision  of  a  full- 
dme  salaAed  veterinary  official  of  the 
Government  of  Mexico.  This  provision 
will  help  to  ensure  that  contamination 
will  not  occur  during  processing 
because  the  pork  or  pork  products  will 
be  processed  under  appropriate 
supervision  in  establishments  that  are 
eligible  to  export  pork  and  pork 
products  to  the  United  States. 

Miscellaneous 

As  we  noted  earlier  in  this  document, 
in  our  May  2002  proposed  rule,  we  had 
proposed  to  remove  references  to  Baja 
California.  Baja  California  Sur, 
Chihuahua,  and  Sinaloa  that  were 
contained  in  §  94.15(b)  of  the 
regulations  because  we  believed  that  the 
provisions  of  that  paragraph,  which, 
among  other  things,  govern  the 
transiting  through  the  United  States  of 
pork  and  pork  products  not  otherwise 


eligible  for  entry  into  the  United  States 
under  part  94,  would  no  longer  apply  to 
those  States  once  we  recognized  them  as 
CSF-free.  Some  of  the  pork  and  pork 
products  produced  in  those  States  for 
export,  however,  may  be  produced  in 
plants  that  are  not  FSIS-approved.  Such 
pork  and  pork  products,  while  ineligible 
for  importation  into  the  United  States 
under  the  conditions  of  this  final  rule, 
are  allowed  to  transit  through  the 
United  States  under  current  f  94.15(b). 
In  order  to  allow  such  products  to 
continue  to  transit  the  United  States,  we 
have  decided  not  to  finalize  our 
proposed  changes  to  §  94.15(b). 

Tne  May  2002  proposed  rule  also 
discussed  our  intention  to  substitute  the 
term  "classical  swine  fever,"  which  has 
become  standard  usage  among 
veterinary  practitioners,  for  "hog 
cholera"  wherever  the  latter  term 
appeared  in  9  CFR  parts  71 ,  93.  94,  98, 
and  130.  Because  these  editorial 
changes  were  included  in  another  final 
rule  pertaining  to  the  CSF  status  of 
various  regions  in  the  EU,  published  in- 
the  Federal  Register  on  April  7,  2003 
(68  FR  16922-16941.  DockeLNo.  98- 
090-5),  we  will  not  be  finalizing  that 
aspect  of  the  proposed  rule  in  this  final 
rule. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  document,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  with  the  changes  discussed  in  this 
document. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  adds  the  Mexican  States  of 
Baja  California,  Baja  California  Sur, 
Chihuahua,  and  Sinaloa  to  the  lists  of 
regions  considered  free  of  CSF  and 
allows  pork,  pork  products,  live  swine,, 
and  swine  semen  to  be  imported  into 
the  United  States  from  those  regions, 
subject  to  certain  conditions.  We  have 
determined  that  approximately  2  weeks 
are  needed  to  ensure  that  APHIS 
personnel  at  ports  of  entry  receive 
official  notice  of  this  chemge  in  the 
regulations.  Therefore,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  rule  should  be 
effective  1 5  days  after  publication  in  the 
Federal  Registsr. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
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and,  therefore  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 
Based  on  tht  assumption  that  these 
four  States  wi  1  not  drastically  increase 
jork  production  over  that 
years,  the  amount  of 
pork,  pork  products,  live  swine,  and 
swine  semen  t  lat  may  potentially  be 
the  United  States  from 
,  Baja  California  Sur, 


imported  into 
Baja  Califomit 


Chihuahua,  an  d  Sinaloa  is  likely  to  be 


negligible.  In  2000,  the  State  of  Sinaloa 
produced  1.1  percent  of  Mexico's  live 
swine  and  1.1  percent  of  its  pork  (FAS, 
USDA,  GAIN  Report,  2001),  and 
Chihuahua  produced  0.7  percent  of 
Mexico's  hve  swine  and  0.5  percent  of 
Mexico's  pork  (tables  1  and  2).  The 
States  of  Baja  California  and  Baja 
California  Sur,  which  are  not  self- 
sufficient  in  pork  production,  produced 
smaller  percentages.  In  2001 ,  these  four 


States  together  produced  less  than  2 
percent  of  Mexico's  total  number  of  live 
swine  (table  1)  and  slaughtered  swine 
(table  2).  Between  1999  and  2001, 
Mexico  exported  around  5  percent  of  its 
annual  production  of  pork  (table  3], 
which  amounted  to  50,667  metric  tons 
on  average.  Mexico  has  not  exported 
any  live  swine  since  1997  (table  4). 


Table  1  .—Live  Swine  in  Mexican  States,  2001 


>tate 


Swine  in  commercial  famfis 


Swine  in  backyard  operations 


Total 


Baja  California 
Baja  California 

Chihuahua 

Sinaloa  

Mexico 


Sur 


15,251  (in  10  farms) 
1,200  (in  2  farms)  .... 
2,626  (in  5  farms)  .... 
92,070  (in  25  farms) 


6,951  (in  548  farms)  

20,550  (in  unknown  number  of  farms) 

169,183  (In  45.714  farms)  

192,544  (in  33,475  famns)  


22,202  (0.09%) 
21,750(0.09%) 
171,809(0.67%) 
284,614(1.11%) 


25,736,000  (swine  crop  -•-  beginning  stocks)  in  both  commercial  and  backyard  operations 


Source:  Risk 
huahua,  and  Sinkloa 


Assessments  of  Importing  Pork  into  the  United  States  From  the  Mexican  States  of  Baja  Califomia,  Baja  California  Sur,  Chl- 
;  Risk  Analysis  Systems,  PPD,  APHIS,  USDA. 

Table  2.— Number  of  Swine  Slaughtered  in  Mexican  Slaughterhouses 

(Percentage  of  Mexico's  Total  in  Parentheses] 


State 


1999 


2000- 


Baja  Califomia 
Baja  California 
Chihuahua 

Sinaloa  

Mexico 


Sjr 


16,399  (0.15%) 

9,044  (0.08%) 

60,634  (0.55%) 

132,298(1.19%) 

11,110,978 


7,660  (0.13%) 

4,612  (0.08%) 

31,117(0.54%) 

63,639(1.11%) 

5,729,229 


Source:  Confefleracion  Nacional  Ganadera  with  data  from  SAGARPA.  Sum  of  TIF  and  municipal  slaughterhouses.  'As  of  June  30,  2000. 

Table  3.— Mexican  Pork  (Metric  Tons) 


Calendar  Year 


1999 


2000 


2001 


Production  .... 

Imports  

Total  supply  . 
Exports  ......... 

Domestic  consurtption 

Total  demar  j 


994,000 
143,000 

1,137,000 
33,000 

1,104,000 


1,035,000 

276,000 

1,311,000 

59.000 

1,252,000 


1,065,000 

300,000 

1 ,365,000 

60,000 

1,305,000 


1,137,000 


1,311,000 


1,365,000 


Source:  USDA. 
database 


FAS,  GAIN  Report  #MX2015,  Mexico,  Livestock  &  Products,  Semiannual  Report  2002;  source  for  stocks  is  the  FAOSTAT 
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Table  4.— Mexican  Exports  of  Swine,  Live  Pure-Breeding— 010310 


1995 


1996 


1997 


1998 


1999 


2000 


Quantity 
Value  .... 


8 
$5,000 


29 
$439,000 


22 

$170,000 


Source:  FAS  C)lobal 
Data:  Harmoni, 


Agricultural  Trade  System  using  data  from  the  UN  Statistical  Office. 
:ed  Tariff  Schedule  (HS  6  Digit). 


The  Regulat(  ry 
requires  that  a(  encies 
consider  the 
ndes  on  small 
entities  most 
declaring  the 
Califomia,  Baj 
Chihuahua 
pork  producer: 


y  Flexibility  Act 
specifically 
edonomic  effects  of  their 
mtities.  The  domestic 
to  be  affected  by  our 
hjlexican  States  of  Baja 
Califomia  Sur, 
Sinaloa  free  of  CSF  are 
and  importers.. 


anl 


According  to  the  1997  Agricultural 
Census,  there  were  about  102,106  hog 
and  pig  farms  in  the  United  States  in 
that  year,  of  which  93  percent  received 
$750,000  or  less  in  axmual  revenues. 
Agricultural  operations  with  $750,000 
or  less  in  annual  receipts  are  considered 
small  entities,  according  to  the  Small 
Business  Administration's  size  criteria. 


We  do  not  anticipate  that  any  U.S. 
entities  (i.e.,  importers  of  swine  and 
pork  and  pork  products,  and  swine  and 
pork  producers),  small  or  otherwise, 
will  experience  any  negative  economic 
effects  as  a  result  of  this  rule.  This  is 
because  the  amount  of  pork,  pork 
products,  live  swine,  and  swine  semen 
likely  to  be  imported  into  the  United 
States  from  Chihuahua  and  Sinaloa  is 
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negligible.  We  expect  that  the  amoimt  of 
these  articles  likely  to  be  imported  from 
Baja  Califomia  and  Baja  California  Sur 
will  either  be  less  than  that  from  the 
other  two  States  or  none  at  all. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  an 
information  collection  requirement  that 
was  not  included  in  the  proposed  rule. 
Specifically,  this  final  rule  requires  50 
burden  hours  for  a  certification  that  will 
have  to  be  completed  by  Federal  animal 
health  authorities  in  Mexico  to  ensure 
that,  prior  to  importation  into  the 
United  States,  live  swine,  pork,  and 
pork  products  from  Baja  California,  Baja 
California  Sur,  Chihuahua,  and  Sinaloa 
are  not  commingled  with  live  swine, 
pork,  and  pork  products  from  CSF- 
affected  regions.  In  accordance  with 
section  3507(j)  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  we  submitted  this  information 
collection  requirement  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  0MB  has  approved  the 
information  collection  for  a  period  of  6 
months  under  control  number  0579- 
0230.  We  plan,  in  the  near  future,  to 
request  continuation  of  that  approval  for 
3  years. 

Government  Paperwork  Elimination  Act 
Compliance 

The  Animal  and  Plant  Health 
Inspection  Service  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act  (GPEA), 
which  requires  Government  agencies  in 
general  to  provide  the  public  the  option 
of  submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible.  For  information 
pertinent  to  GPEA  compliance  related  to 
this  mle,  please  contact  Mrs.  Celeste 
Sickles,  M'HIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subiects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 


and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

■  Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER, 
CLASSICAL  SWINE  FEVER,  AND 
BOVINE  SPONGIFORM 
ENCEPHALOPATHY:  PROHIBITED 
AND  RESTRICTED  IMPORTATIONS 

■  1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7701-7772,  and 
8301-8317;  21  U.S.C.  136  and  136a;  31 
U.S.C.  9701;  42  U.S.C.  4331  and  4332;  7  CFR 
2.22,  2.80.  and  371.4. 

§94.9    [Amended] 

■  2.  In  §  94.9,  paragraph  (a)  is  amended 
by  adding  the  words  "the  Mexican  States 
of  Baja  Califomia,  Baja  California  Sur, 
Chihuahua,  and  Sinaloa;"  after  the 
words  "Isle  of  Man;". 

§94.10    [Amended] 

■  3.  In  §  94.10,  paragraph  (a)  is  amended 
by  adding  the  words  "the  Mexican  States 
of  Baja  Califomia,  Baja  Califomia  Sur, 
Chihuahua,  and  Sinaloa;"  after  the 
words  "Isle  of  Man;" 

■  4.  A  new  §  94.24  is  added  to  read  as 
follows: 

§94.24    Restrictions  on  the  Importation  of 
live  swine,  pork,  or  pork  products  from  Baja 
California,  Baja  California  Sur,  Chihuahua, 
and  Sinaloa. 

The  Mexican  States  of  Baja  Califomia. 
Baja  California  Siu".  Chihuahua,  and 
Sinaloa,  which  are  declared  to  be  free  of 
classical  swine  fever  (CSF)  in  §§  94.9 
and  94.10,  supplement  their  pork 
supplies  with  fresh  (chilled  or  frozen) 
pork  imported  from  regions  designated 
in  §§  94.9  and  94.10  as  being  affected  by 
CSF,  share  a  common  land  border  with 
CSF-affected  regions,  or  import  live 
swine  from  CSF-affected  regions  under 
conditions  less  restrictive  than  would  be 
acceptable  for  importation  into  the 
United  States.  Thus,  there  exists  a 
possibility  that  live  swine,  pork,  or  pork 
products  from  the  CSF-free  regions 
listed  in  this  section  may  be 
commingled  with  live  swine,  pork,  or 
pork  products  from  CSF-affected 
regions,  resulting  in  a  risk  of  CSF 
introduction  into  the  United  States. 
Therefore,  live  swine,  pork,  or  pork 
products  and  shipstores.  airplane  meals, 
and  baggage  containing  pork  or  pork 
products,  other  than  those  articles 
regulated  under  part  95  or  part  96  of  this 
chapter,  originating  in  the  CSF-free 
regions  listed  in  this  section  shall  not  be 


brought  into  the  United  States  unless 
the  following  requirements  are  met  in 
addition  to  other  applicable 
requirements  of  parts  93  and  327  of  this 
title: 

(a)  Live  swine.  The  swine  must  be 
accompanied  by  a  certification  issued 
by  a  full-time  salaried  veterinary  officer 
of  the  Government  of  Mexico.  Upon 
arrival  of  the  swine  in  the  United  States, 
the  certification  must  be  presented  to  an 
authorized  inspector  at  the  port  of 
arrival.  The  certification  must  identify 
both  the  exporting  region  and  the  region 
of  origin  as  a  region  designated  in 
§§  94.9  and  94.10  as  free  of  classical 
swine  fever  at  the  time  the  swine  were 
in  the  region  and  must  state  that: 

(1)  The  swine  have  not  lived  in  a 
region  designated  in  §§  94.9  and  94.10 
as  affected  with  classical  swine  fever. 

(2)  The  swine  have  never  been 
commingled  with  swine  that  have  been 
in  a  region  that  is  designated  in  §§  94.9 
and  94.10  as  affected  with  classical 
swine  fever; 

(3)  The  swine  have  not  transited 
through  a  region  designated  in  §§  94.9 
and  94.10  as  affected  with  classical 
swine  fever  unless  moved  directly 
through  the  region  to  their  destination 
in  a  sealed  means  of  conveyance  with 
the  seal  intact  upon  arrival  at  the  point 
of  destination;  and 

(4)  The  conveyances  or  materials  used 
in  transporting  the  swine,  if  previously 
used  for  traasporting  swine,  have  been 
cleaned  and  disinfected  in  accordance 
with  the  requirements  of  §  93.502  of  this 
subchapter. 

(b)  Pork  or  pork  products.  The  pork  or 
pork  products  must  be  accompanied  by 
a  certification  issued  by  a  full-time 
salaried  veterinary  officer  of  the 
Government  of  Mexico.  Upon  arrival  of 
the  pork  or  pork  products  in  the  United 
States,  the  certification  must  be 
presented  to  an  authorized  inspector  at 
the  port  of  arrival.  The  certification 
must  identify  both  the  exporting  region 
and  the  region  of  origin  of  the  pork  or 
pork  products  as  a  region  designated  in 
§§  94.9  and  94.10  as  free  of  classical 
swine  fever  at  the  time  the  pork  or  pork 
products  were  in  the  region  and  must 
state  that: 

(1)  The  pork  or  pork  products  were 
derived  firom  swine  that  were  bom  and 
raised  in  a  region  designated  in  §§94.9 
and  94.10  as  free  of  classical  swine  fever 
and  were  slaughtered  in  such  a  region 
at  a  federally  inspected  slaughter  plant 
that  is  under  the  direct  supervision  of  a  • 
full-time  salaried  veterinarian  of  the 
Government  of  Mexico  and  that  is 
eligible  to  have  its  products  imported 
into  the  United  States  under  the  Federal 
Meat  hispection  Act  (21  U.S.C.  601  et 
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seq.)  and  the  i  egulations  in  §  327.2  of 
this  title; 

(2)  The  porl  or  pork  products  have 
never  been  co  nmingled  with  pork  or 
pork  products  that  have  been  in  a  region 
that  is  designs  ted  in  §§  94.9  and  94.10 
as  affected  wi  h  classical  swine  fever: 

(3)  The  porl  or  pork  products  have 
not  transited  t  trough  a  region 
designated  in  ^§  94.9  and  94.10  as 
affected  with  ( :lassical  swine  fever 
unless  moved  directly  through  the 
region  to  their  destination  in  a  sealed 
means  of  con\  eyemce  with  the  seal 
intact  upon  ar  rival  at  the  point  of 
destination;  ai  id 

(4)  If  proces  sed,  the  pork  or  pork 
products  were  processed  in  a  region 
designated  in  5§  94.9  and  94.10  as  free 
of  classical  swine  fever  in  a  federally 
inspected  pro(  :essing  plant  that  is  under 
the  direct  supi  srvision  of  a  full-time 
salaried  veteri  lary  official  of  the 
Governmeilt  o "  Mexico. 

(Approved  by  tf  e  Office  of  Management  and 
Budget  under  a  ntrol  number  0579-0230) 

Done  in  Wa.sh  ington,  DC,  this  7th  day  of 
August,  200.3. 
Peter  Femande; :, 

Acting  Adminis  rotor,  Animal  and  Plant 
Health  Inspectic  n  Sen'ice. 
[FR  Doc.  03-20^  88  Filed  8-11-03;  8:45  am) 
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consequent  reduced  controllability  of 
the  airplane  during  takeoff  or  landing. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  August  27,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  27, 
2003. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  14,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
141-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
9-anm-iarcomment@faa.gov.  Comments 
sent  via  the  Internet  must  contain 
"Docket  No.  2003-NM-141-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  fax  or 
the  Internet  as  attached  electronic  files 
must  be  formatted  in  Microsoft  Word  97 
or  2000  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Learjet, 
Inc.,  One  Learjet  Way,  Wichita,  Kansas 
67209-2942.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  at 
the  FAA.  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airport.  Wichita,  Kansas; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Davied,  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch,  ACE-118W, 
FAA,  Wichita  Aircraft  Certification 
Office.  1801  Airport  Road.  Room  100, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209;  telephone  (316)  946-4128;  fax 
(316)  946-^107. 

SUPPLEMENTARY  INFORMATION:  The 
airplane  manufactiuer  notified  the  FAA 
that  results  of  fatigue  testing  conducted 
on  the  main  landing  gears  (MLG)  of 
Learjet  Model  45  airplanes  indicate  that 
certain  shear  pins  in  the  trunnion 
assemblies  of  the  MLGs  do  not  meet 
their  expected  life  limit  of  20,000  total 
landings.  The  shear  pins  in  the  trunnion 
assemblies  are  made  of  a  material  that 
allows  hydrogen  to  penetrate  the  surface 
of  the  material,  causing  the  material  to 


-^ 


become  brittle.  Under  impact  or 
dynamic  loading  such  as  landing,  the 
brittle  material  could  fracture  or  shatter 
causing  the  shear  pin(s)  to  fail  before 
reaching  the  expected  life  limit.  This 
type  of  hydrogen  penetration  usually 
occurs  during  the  manufacturing 
process. 

The  results  of  fatigue  testing  also 
indicate  that  the  shear  pin  bushings  in 
the  trunnion  fitting  housings  had 
migrated  outward  from  the  fitting, 
which  further  weakened  the  shear  pins 
and  contributed  to  their  premature 
failure. 

This  condition,  if  not  corrected,  could 
result  in  the  collapse  of  a  MLG,  and 
consequent  reduced  controllability  of    = 
the  airplane  during  takeoff  or  landing. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Bombardier  Service  Bulletin  45-57-6. 
dated  June  9,  2003,  which  describes 
procediu-es  for  replacing  certain  shear 
pins  in  the  trunnion  assemblies  of  the 
MLGs  with  new,  improved  shear  pins. 
This  replacement  also  includes 
reidentifying  the  trunnion  assemblies. 
The  new,  improved  shear  pins  have  a 
maximum  life  limit  of  1,800  total 
landings. 

In  addition,  we  have  reviewed 
Revision  32  of  Chapter  4-11-00,  dated 
June  13,  2003,  of  the  Learjet  45 
Maintenance  Manual.  Page  2  of  Chapter 
4-11-00  specifies  a  maximum  life  limit 
of  1 ,800  landings  for  the  shear  pins  in 
the  trunnion  assemblies  of  the  MLGs. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  and 
Learjet  45  Maintenance  Manual  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  incorporates  a  reduced 
replacement  interval  for  certain  shear 
pins  in  the  trunnion  assemblies  of  the 
MLGs  into  the  airworthiness  limitations 
section  of  the  Instructions  for  Continued 
Airworthiness,  and  requires 
replacement  of  those  certain  shear  pins 
with  new,  improved  shear  pins.  The 
actions  are  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
and  Learjet  45  Maintenance  Manual 
described  previously,  except  as 
discussed  below. 
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Differences  Between  This  AD  and  the 
Service  Bulletiii 

Operators  should  note  that  this  AD  is 
applicable  to  Learjet  Model  45 
airplanes,  serial  numbers  (S/N)  45-005 
through  45-208  inclusive,  45-210 
through  45-222  inclusive,  45-224,  45- 
225.  45-227,  and  45-229  through  45- 
231  inclusive.  The  effectivity  of 
Bombardier  Service  Bulletin  45-57-6 
lists  Model  45  airplanes,  S/N  45-005 
through  45-222  inclusive,  45-224,  45- 
225,  and  45-229  through  45-232 
inclusive.  Since  that  service  bulletin 
was  issued,  the  manufactiu-er  has 
determined  that  the  affected  airplanes 
listed  in  that  service  bulletin  are 
incorrect  and  has  advised  us  that  it  will 
revise  Service  Bulletin  45-57-6  to  apply 
to  the  correct  airplanes  subject  to  the 
unsafe  condition  described  previously. 
We  agree  with  the  manufacturer's 
determination  and  have  made  this  AD 
applicable  to  those  correctly  identified 
airplanes. 

Operators  should  also  note  that, 
although  the  Accomplishment 
Instructions  of  the  service  bulletin 
describe  procedures  for  reporting 
compliance  with  the  service  bulletin  to 
the  airplane  manufacturer,  this  AD  does 
not  include  such  a  requirement. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD.  However,  Note  1  of  this  AD  has 
been  included  to  address  material  that 
relates  to  altered  products. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requfres 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 


Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  miglit  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-141-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  piu^uant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011.3,  44701. 
§39.13    [Anoended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-1&-09  Learjet:  Amendment  39-13262. 
Docket  2003-NM-141-AD. 

Applicability:  Model  45  airplanes,  serial 
numbers  45-005  through  45-208  inclusive, 
45-210  ihrough  45-222  inclusive,  45-224, 
45-225,  45-227.  and  45-229  through  45-231 
inclusive:  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  shear  pins  in  the 
trunnion  assemblies  of  the  main  landing 
gears  (MLG),  which  could  result  in  the 
collapse  of  a  MLG,  and  consequent  reduced 
controllability  of  the  airplane  during  takeoff 
or  landing;  accomplish  the  following: 

Note  1:  This  AD  requires  revisions  to 
certain  operator  maintenance  documents  to 
include  new  replacements.  Compliance  with 
these  replacements  is  required  by  14  CFR 
91.403(c).  For  airplanes  that  have  been 
previously  modified,  altered,  or  repaired  in 
the  areas  addressed  by  these  replacements, 
the  operator  may  not  be  able  to  accomplish 
the  replacements  described  in  the  revisions. 
In  this  situation,  to  comply  with  14  CFR 
91.403(c),  the  operator  must  request  approval 
for  an  alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  a  description  of 
changes  to  the  required  replacements  that 
will  ensure  the  continued  damage  tolerance 
of  the  affected  structure.  The  FAA  has 
provided  guidance  for  this  determination  in 
Advisory  Circular  (AC)  25-1529. 
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-  Revision  to  the 
Section  of  the 
Airworthiness 


\irworthiness  Limitations 
Ii  istnictions  for  Continuinf; 


(AWL) 


(a)  Within  14 
of  this  AD,  revi^ 
limitations  (/ 
for  Continued 
instructions  for 
Numbers  (IRN) 
13220043  (^hear 
of  Chapter  4-1 
13,  2003.  of  the 
Manual;  into  th( 
except  as  provi 
AD,  no  altemati 
be  approved 
trunnion  assem 


Jays  after  the  effective  date 
the  airworthiness 
section  of  the  Instructions 
A  irworthiness  by  inserting  the 
inspection  Reference 
3220041,  f3220O42.  and 
pins);  as  specified  on  page  2 
Revision  32,  dated  )une 
Learjet  45  Maintenance 
AWL  section.  Thereafter, 
in  paragraph  (e)  of  this 
r'e  replacement  interval  may 
e  shear  pins  in  the 
ies  of  the  MLGs. 


c  ed  i 


for  th 


Shear  Pin  RepU  cement 


accumulation  of  1,800  total 
hear  pins,  or  within  100 
effective  date  of  this  AD, 
occurs  later:  Replace  the  shear 

number  (P/N)  4532103015- 
4532|103015-O03,  4532103025- 

103026-O01V1088  located 
issemblies  of  the  MLGs  with 
hear  pins  (including 
trunnion  assemblies):  per 
Accomplish  nent  Instructions  of 

ice  Bulletin  45-57-6,  dated 


(b)  Prior  to  thi 
landings  on  the 
landings  after 
whichever 
pins,  having  par  I 
001V1088 
001V1088,  or 
in  the  trunnion 
new,  improved 
reideptifying  th 
the 

Bombardier  Ser' 
June  9.  2003. 


thB 


45  321 


ion 


Parts  Installati 

(c)  As  of  the  e 
person  may  inst 
pin  having  P/N 
4532103015-00} 
4532103026-00 
assemblies  of 


Fth! 


'nformation  Sui  mission 


fective  date  of  this  AD,  no 
11  on  any  airplane,  a  shear 
i5321036l5-OOlVl088, 

4532103O25-O01V1088.  or 
V1088  in  the  trunnion 
MLGs. 


(d)  Although  I 
referenced  in  tti 
information  to  t 
this  AD  does  no 


Alternative  Metliods 

(e)  In  accorda 
Manager.  Wichi 
(AGO).  FAA,  is 
alternative  metli)ds 
AD. 


Incorporation  b  r  Reference 

(f)  Unless  oth(  rwise 
the  actions  shal|be 
Service  Bulletin 
This  incorporatibn 
approved  by  the  Director 
Register  in  accordance 
and  1  CFR  part 
from  Learjet.  Inc . 
Kansas  672( 
at  the  FAA,  Tradsport 
1601  Lind  Avenjie 
Washington:  at 
Certification  Off 
Room  100.  Mid-  :ont 
Kansas;  or  at  the 
Register,  800 
700,  Washingtoi 


n 


I  North 


le  service  bulletin 
5  AD  specifies  to  submit 
e  airplane  manufacturer, 
include  such  a  requirement. 


of  Compliance 

ce  with  14  CFR  39.19,  the 
a  Aircraft  Certification  Office 
thorized  to  approve 
of  compliance  for  this 


I  u 


specified  by  this  AD, 
done  per  Bombardier 
45-57-6,  dated  June  9,  2003. 
by  reference  was 

of  the  Federal 
with  5  U.S.C.  552(a) 
1.  Copies  may  be  obtained 
One  Learjet  Way,  Wichita. 
.  Copies  may  be  inspected 

Airplane  Directorate, 
SW.,  Renton, 
e  FAA.  Wichita  Aircraft 
ce.  1801  Airport  Road, 

nent  Airport.  Wichita. 
Office  of  the  Federal 

Capitol  Street.  NW..  suite 
DC. 


Effective  Date 

(g)  This  ameni  Iment  becomes  effective  on 
August  27,  2003 


Issued  in  Renton.  Washington,  on  August 
4.  2003. 
AH  Bahrami, 

Acting  Manager,  Tmnsport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  03-20238  Filed  8-11-03;  8:45  am] 

BH.UNG  COOe  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-01-ANM-16;  Airspace 
Docket  No.  02-AMM-16] 

Establishment  of  Class  E  Airspace  at 
Richfield  Municipal  Airport,  Richfield, 
UT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
in  the  longitude  of  the  east  boundary 
description  of  the  newly  established 
Class  E  airspace  at  Richfield  Municipal 
Airport,  Richfield,  UT,  that  was 
published  on  May  7,  2003  (68  FR 
24341),  Airspace  Docket  Ol-ANM-16 
EFFECTIVE  DATE:  0901  UTC,  October  4, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 

Haeseker,  ANM-520.7;  telephone  (425) 
227-2527;  Federal  Aviation 
Administration,  Docket  No.  Ol-ANM- 
16,  1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056. 
SUPPLEMENTARY  INFORMATION: 

History:  Airspace  Docket  Ol-ANM-16 
published  on  May  7.  2003  (68  FR 
24341),  established  Class  E  Airspace  at 
Richfield  Municipal  Airport,  Richfield, 
UT  effective  date  of  May  7.  2003,  An 
error  was  discovered  in  the  published 
description  for  the  East  side  Class  E 
Airspace  boundary  of  the  Richfield 
Municipal  Airport,  Richfield,  UT,  This 
action  corrects  that  error. 

■  Accordingly,  14  CFR  part  71  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  71 —[AMENDED] 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Corrected] 

■  2.  The  geographic  coordinates  for  the 
East  side  of  the  Class  E  Airspace 


boimdary  of  the  Richfield  Mimicipal 
Airport,  Richfield,  UT,  as  published  in 
the  Federal  Register  on  May  7,  2003  (68 
FR  24341),  (Airspace  Docket  Ol-ANM- 
16);  page  24342,  column  1,  are  corrected 
as  follows: 


ANM  UT  E5  Richfield,  UT    [Amended] 

[Lat.  N38°44'ir,  long.  W112°05'56'';1 
That  airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  within  7.5 
mile  radius  of  the  Richfield  Municipal 
Airport;  and  that  airspace  extending  upward 
from  1,200  feet,  above  the  surface  of  the  earth 
bounded  by  a  line  beginning  at  lat. 
N39°24'30'',  long.  W112°27'41"',  to  lat. 
N39°16'00'',  long.  W112''00'00'',  to  lat. 
N39°42'00'',  long.  W110''54'00''.  to  lat. 
N39°27'00'',  long.  W110°46'00",  to  lat. 
N39°03'00'',  long.  WlirSO'OO".  to  lat. 
N38°31'15'',  long.  W110°36'00".  to  lat. 
N38°20'00''.  long.  VV110°48'00'.  to  lat. 
N38°40'00''.  long  Wlll°47'00'',  to  lat. 
N38°16'40'',  long.  W112°36'40',  to  lat. 
N38°29'00'',  long.  W112°53'00',  to  lat. 
N39°11'30",  long.  W112''34'00'';  thence  to  the 
point  of  origin;  excluding  that  airspace 
within  Federal  Airways  and  the  Price,  UT, 
Huntington,  UT,  Milford,  UT.  and  Delta,  UT 
Class  E  airspace. 
***** 

Issued  in  Seattle,  Washington,  ]uly  28, 
2003. 

John  L.  Pipes, 

Acting  Manager,  Air  traffic  Division, 

Northwest  Mountain  Region. 

[FR  Doc.  03-20408  Filed  8-11-03;  8:45  am] 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15719;  Airspace 
Docket  No.  03-ACE-61] 

Modification  of  Class  E  Airspace; 
Seward,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Seward,  NE  revealed 
discrepancies  in  the  Seward  Municipal 
Airport  airport  reference  point  and  in 
the  location  of  the  Seward 
nondirectional  radio  beacon  (NDB),  both 
used  in  the  legal  description  for  the 
Seward,  NE  Class  E  airspace  area.  This 
action  corrects  the  discrepancies  by 
modifying  the  Seweird,  NE  Class  E 
airspace  and  by  incorporating  the 
current  Seward  Municipal  Airport 
airport  reference  point  and  the  current 
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location  of  the  Seward  NDB  in  the  Class 
E  airspace  legal  description. 
EFFECTIVE  DATE:  This  direct  final  rule  is 
effective  on  0901  UTC,  December  25, 
2003.  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  September  25,  2003. 
ADDRESSES:  Send  comments  on  this  rule 
to  the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2003- 
15719/ Airspace  Docket  No.  03-ACE-61, 
at  the  beginning  of  your  comments.  You 
may  also  submit  comments  on  the 
Internet  at  httpj/wwn'.dms.dot.gov.  You 
may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  die  Dockets  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Docket  Office  (telephone  1-800-647- 
5527)  is  on  the  plaza  level  of  the 
Department  of  Transportation  NASSIF 
Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Municipal  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone  (816) 329-2524. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
fi-om  700  feet  above  the  surface  at 
Seward,  NE.  It  incorporates  the  current 
airport  reference  point  for  Seward 
Municiped  Airport  and  the  current 
location  of  the  Seward  NDB.  It  brings 
the  legal  description  of  this  airspace 
area  into  compliance  with  FAA  Order 
7400. 2E,  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts.  Class  E  airspace  areas  extending 
upward  fi-om  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16,  2002,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regidation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 


an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
conforming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  advise. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15710/Airspace 
Docket  No.  03-ACE-61."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regidations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action;"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of  ^ 

Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 


February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  U.S.C.  106(g),  40103,  40113. 
40120:  E.O.  10854,  24  FR  9565,  3  CFR;,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in.l4 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  dated 
August  30.  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth 


ACE  NE  E5    Sewanl,  NE 

Seward  Municipal  Airport,  NE 

(Lat.  40°5r53'  N.,  long.  97°06'33"  W,) 
Seward  NDB 

(Lat.  40°51'41"  N.,  long.  97''06'43'  W.) 
The  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Seward  Municipal  Airport  and 
within  4  miles  each  side  of  the  166°  l>earing 
from  the  Seward  NDB  extending  from  the 
6.4-mile  radius  to  14  miles  southeast  of  the 
NDB  and  within  4  miles  each  side  of  the  359° 
bearing  from  the  Seward  NDB  extending  from 
the  6.4-mile  radius  to  13  miles  north  of  the 
NDB. 


Issued  in  Kansas  City,  MO,  on  July  28, 
2003. 

Herman  |.  Lyons,  Jr. 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  03-20407  Filed  8-11-03;  8:45  am] 
BUXmG  CODE  4910-13-H 
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DEPARTMENT  ^F  TRANSPORTATION 
Federal  Aviatioii  Administration 

14CFRPart71 

[Docket  No.  FAA-i2003-1S628;  Airspace 
Docket  No.  03-AVrP-10] 

IModification  of  Class  E  Airspace; 
Waimea-Kohalai  Airport,  HI 


agency:  Federal 
Administration 


Aviation 
FA  A), DOT. 

ACTION:  Direct  fi  lal  rule;  request  for 

comments. 


SUMMARY:  An  Ai  ea  Navigation  (RNAV) 
Global  Position!  ig  System  (GPS) 
Standard  Instnu  lent  Approach 
Procedure  (SIAP )  RNAV  (GPS)  Runway 
(RWY)  04/22  SL  lP  and  a  VHF 
Navigation  Aid/  Distance  Measuring 
Equipment  (VOI 7DME)  RWY  22/04 
SIAP  have  been  developed  to  serve 
Waimea-Kohala  Airport,  Kamuela,  HI. 
This  action  expa  nds  Class  E  airspace 
extending  upwa  d  from  700  feet  or  more 
above  the  surfac ;  at  Waimea-Kohala 
Airport  to  conta:  n  aircraft  executing 
these  approache  i.  This  action  provides 
controlled  airsp<  ce  for  Instrument  Flight 
Rules  (IFR)  oper  itions. 
DATES:  This  dire  ;t  final  rule  is  effective 
on  0901  UTC,  O  ;tober  30,  2003. 
Comments  for  ir  elusion  in  the  Rules 
Docket  must  be  i  eceived  on  or  before 
August  29,  2003 

ADDRESSES:  Seni  1  comments  on  this  rule 
to  the  Docket  M.nagement  System,  U.S. 
Department  of  T  ransportation,  Room 
Plaza  401,  400  Sjventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docl  et  number  FAA-2003- 
15628/ Airspace  Docket  No.  03-AWP- 
10,  at  the  beginning  of  your  comments. 
You  may  also  su  3mit  comments  on  the 
Internet  at  http:/  fdms.dot.gov.  You  may 
review  the  publi  c  docket  containing  the 
proposal,  any  conunents  received,  and 
any  final  dispos:  tions  in  person  in  the 
Docket  Office  be  tween  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holiday; .  The  Docket  Office 
(telephone  1-80^-647-5527)  is  on  the 
plaza  level  of  th(  \  Department  of 
'  Transportation  }  lASSIF  Building  at  the 
above  address     i 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Trindle,  /  ir  Traffic  Division, 
Airspace  Branch .  AWP-520,  Western- 
Pacific  Region,  Federal  Aviation 
Administration.  15000  Aviation 
Boulevard,  Lawiidale,  California  90261, 
telephone  (310)  ^'25-6613. 
SUPPLEMENTARY  NFORMATION:  This 
amendment  to  Ifl  CFR  part  71  modifies 
the  Class  E  airsp  ace  at  Weiimea-Kohala, 
HI.  An  RNAV  (G  PS)  RWY  22/04  SIAP 


and  a  VOR/DME  RWY  22/04  SIAP  have 
been  developed  to  serve  Waimea-Kohala 
Airport,  HI.  These  SIAPs  require 
additional  controlled  airspace  to  contain 
aircraft  executing  the  new  approach 
procedures.  This  action  expands  Class  E 
airspace  to  support  Instrument  Flight 
Rules  (IFR)  operations  to  Waimea- 
Kohala  Airport,  Kamuela,  HI.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9K  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and  therefore  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  conmient 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Although  this  action  is  the  form  of  a 
final  rule  and  was  not  preceded  by  a 
notice  of  proposed  rulemaking, 
comments  are  invited  on  this  rule. 
Interested  persons  are  invited  to 
comment  on  this  rule  by  submitting 
such  written  data,  view,  or  arguments  as 
they  may  desire.  Conununications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered,  and 
this  rule  may  be  amended  or  withdrawn 
in  light  of  the  comments  received. 
Factual  information  that  supports  the 
commenter's  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 


determining  whether  additional 
rulemaking  action  is  needed. 

Conmients  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this 
action  will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  03-AWP-lO."  The  postcard 
will  be  date  stamped  and  retmned  to  the 
commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has_  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
conmients.  For  the  reasons  discussed  in 
the  preamble,  this  regulation  only 
involves  an  established  body  of 
technical  regulations  that  require 
frequent  and  routine  amendments  to 
keep  operationally  cmrent.  Therefore, 
this  regulation — (1)  Is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (20  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26,  1979);  and  (3)  if  promulgated,  will 
not  have  a  significant  economic  impact, 
positive  or  negative,  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120:  E.O.  10854;  24  FR  9565.  3  CFR  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 

Paragmph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  HI  E5  Waimea-Kohala,  HI    IRevised] 

Waimea-Kohala  Airport,  HI 

(Let.  200°00'05"  N,  long.  155°40'05''  W) 
Kamuela  VOR/DME 

(Lat.  19°59'53''N,  long.  155°40'12' W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Waimea-Kohala  Airport  and 
within  2  miles  each  side  of  the  Kamuela 
VOR/DME  068°  radial,  extending  from  the 
6.4-mile  radius  12.6  miles  northeast  of  the 
Kamuela  VOR/DME  and  within  2  miles  each 
side  of  the  Kamuela  VOR/DME  246° 
extending  from  the  6.4'-mile  radius  to  the 
13.4  miles  southwest  of  the  Kamuela  VOR/ 
DME 


Issued  in  Los  Angeles,  California,  on  luly 
23,  2003. 

Stephen  J.  Lloyd, 

Acting  Manager,  Air  Traffic  Division, 

Western-Pacific  Region. 

[FR  Doc.  03-20406  Filed  8-11-03;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 
Bureau  of  Prisons 

28  CFR  Part  549 

[BOP-1086-F] 

RIN1120-AA81 

Over-The-Counter  (OTC)  Medications 

AGENCY:  Bureau  of  Prisons,  Justice. 
action:  Final  rule. 

SUMMARY:  In  this  document,  the  Bureau 
of  Prisons  (Bureau)  establishes 
procedures  governing  inmate  access  to 
Over-The-Counter  (OTC)  medications. 
Currently,  the  iimiate  population  can 


only  buy  approved  OTC  medications 
through  the  commissary  at  their 
institutions.  Our  commissaries  will 
continue  to  sell  medications  such  as 
aspirin,  acetaminophen,  ibuprofen, 
chlorpheniramine,  antacids, 
hemorrhoidal  ointment,  hydrocortisone 
cream,  and  a  fiber  supplement  [e.g. 
Metamucil®),  and  other  such 
medications  used  for  symptomatic  relief 
of  common  conditions.  For  inmates  in 
inpatient  status  at  our  medical  referral 
facilities,  we  will  continue  dispensing 
OTC  medications  at  sick  call.  For  all 
other  inmates,  we  will  continue 
dispensing  OTC  medications  at  sick  call 
to  inmates  in  the  general  popidation 
only  if  the  inmate  does  not  already  have 
the  OTC  medication,  and  health  services 
staff  determine  there  is  an  immediate 
medical  need  which  must  be  addressed 
before  the  inmate's  regularly  scheduled 
commissary  visit,  or  that  the  inmate  has 
no  funds. 

We  intend  that  these  procedures  will 
help  us  allocate  medical  resources 
efficiently  and  cost-effectively,  while 
remaining  consistent  with  the  Bureau's 
scope  of  services  which  meet  inmates' 
medically  mandatory  and  medically 
necessary  needs. 

EFFECTIVE  DATE:  September  11,  2003. 
ADDRESSES:  Rules  Unit,  Office  of 
General  Counsel,  Bureau  of  Prisons,  320 
First  Street,  NW..  Washington,  DC 
20534. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sarah  Qureshi,  Office  of  General 
Counsel,  Bureau  of  Prisons,  phone  (202) 
307-2105. 

SUPPLEMENTARY  INFORMATION:  We  amend 
our  regulations  on  Over-The-Counter 
(OTC)  medications  (28  CFR  part  549, 
subpart  B).  We  published  a  proposed 
rule  on  this  subject  in  the  Federal 
Register  on  March  1,  1999  (64  FR 
10094). 

Summary  of  Public  Comment 

We  received  six  comments.  One 
generally  supported  the  proposed  rule, 
but  five  commenters  objected. 

Citing  statutory  authority  requiring 
the  Biu^au  to  provide  for  the 
subsistence  of  persons  charged  to  its 
custody,  one  commenter  alleged  that  the 
proposed  rule  promoted  the  Bureau's 
economic  interests  over  inmates'  health 
needs  and  would  further  erode  the 
quality  of  health  care  available  to 
iiunates. 

This  commenter  argued  that 
conditions  in  Bureau  facilities  leave 
inmates  vulnerable  to  infection.  The 
commenter  further  stated  that  Bureau 
health  services  staff  do  not  act 
responsibly.  For  example,  the 
commenter  states  that,  at  one 


institution,  sick  call  appointments  may 
be  scheduled  3  to  5  work  days  after  the 
initial  request.  The  commenter  suggests 
that  this  is  intended  to  discourage 
inmates  from  coming  to  sick  call  and 
that  requiring  inmates  to  buy  OTC 
medications  would  deter  inmates  from 
making  sick  call  appointments.  The 
commenter  further  charges  that  the 
Bureau  would  use  profits  fix)m  the  sale 
of  OTC  medications  to  fund  tort  claim 
or  law  suit  settlements. 

Two  additional  commenters  alleged 
that  costs  associated  with  the  upkeep  of 
inmates  are  the  government's 
responsibility  and  should  remain  so. 
These  commenters  also  objected  to  the 
pricing  of  OTC  medications  currently 
available  in  the  institution's 
commissary.  One  commenter  suggested 
diat  if  the  cost  of  OTC  medications  was 
passed  on  to  the  inmate,  the  inmate 
should  be  given  a  wider  choice  of 
medications.  The  other  commenter 
alleged  that  staff  were  likely  to  abuse 
the  administration  of  the  proposed 
regulations  and  that  staff  improperly 
followed  outdated  procedures  for 
addressing  inmate  complaints.  The 
commenter  also  criticized  the  general 
quality  of  staff  and  the  level  of 
professional  training  available  to  staff. 

Another  commenter  stated  that  having 
OTC  medications  available  through  the 
commissary  does  not  justify 
discontinuing  sick  call  distribution. 
This  commenter  states  that  access  to  the 
commissary  at  some  institutions  is 
limited  to  one  scheduled  visit  per  week, 
that  the  commissary  closes  quarterly  for 
inventory,  and  that  the  medications  are 
not  affordable  or  are  overpriced.  This 
commenter  suggested  that  the  proposed 
procedures  may  encourage  inmates  to 
break  other  Bureau  rules,  namely  the 
prohibition  on  sharing  personal 
property  with  other  inmates. 

One  commenter  believes  it  is 
dangerous  to  permit  mental  health 
patients  to  purchase  OTC  medications 
which  may  adversely  interact  with 
prescribed  medications.  Another  also 
objected  to  potential  negative 
interactions  between  prescribed  and 
OTC  medications. 

Another  conunenter  raised 
administrative  procedural  objections  to 
the  proposed  rule  and  various  Bureau 
policies  for  providing  inmate  health 
care.  This  commenter  stated  that  the 
proposed  rule  did  not  cite  a  need  for  the 
change  nor  expected  results  from 
application  of  the  new  regulation.  The 
commenter  argued  that  OTC 
medications  can  be  used  for  illnesses, 
and  consequently  the  Bureau  is 
contradicting  itself  when  it  states  that 
OTC  medications  are  being  used  for 
cosmetic  and  general  hygiene  issues. 
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used  as  the  target  of  a  money-making 
enterprise.  This  rule  will,  in  fact, 
improve  the  quality  of  health  care 
available  to  inmates:  While  continuing 
to  meet  inmates'  medical  needs  by 
providing  OTC  medications  in  the 
commissary,  we  will  free  valuable 
medical  staff  time  to  more  effectively 
meet  inmates'  medical  needs. 

In  fact,  only  OTC  medications  that  are 
approved  by  the  Pharmacy  and 
Therapeutics  Committee  (the  Bureau's 
national  formulary  board)  are  available 
for  sale  in  institution  commissaries. 
Under  this  regulation,  our  commissaries 
will  continue  to  sell  OTCs  such  as 
aspirin,  acetaminophen,  ibuprofen, 
chlorpheniramine,  antacids, 
hemorrhoidal  ointment,  hydrocortisone 
cream,  and  a  fiber  supplement  (e.g. 
Metamucil®),  and  all  other  such 
medications  that  are  available  at  the 
institution  commissary. 

It  is  consistent  with  community 
standards  to  expect  inmates  to 
responsibly,  sensibly  and  prudently  use 
OTC  medications.  While  inmates  can 
get  various  OTC  medications  through 
the  institution  commissary,  some  may 
choose  to  get  these  same  medications  for 
free  through  sick  call. 

The  impact  for  the  Bureau's  medical 
resources  is  not  limited  merely  to  the 
cost  of  the  free  OTC  medications 
dispensed  at  sick  call,  but  also  mcludes 
health  services  staff  time,  which  could 
be  more  efficiently  used  during  greater 
medical  urgency.  An  inmate  who  needs 
to  be  evaluated  by  health  care  staff 
ought  not  to  be  deterred  by  the  revised 
procedures.  Instead  of  detracting  from 
our  quality  of  health  care,  this  rule  will 
allow  us  to  use  oui  health  care  resources 
where  and  when  the  inmates  need  them 
the  most,  thereby  improving  the  quality 
of  health  care  for  imnates. 

To  clarify  that  we  will  still  dispense 
OTC  medications  to  those  who  do  not 
have  ready  access  to  commissary 
purchases,  we  state  in  the  rule  that  it 
applies  to  all  inmates  except  those  in 
inpatient  status  at  Federal  Medical 
Centers.  Those  in  inpatient  status  who, 
necessarily,  do  not  have  commissary 
access,  will  receive  OTC  medications  as 
needed.  All  other  inmates,  who  have 
commissary  access  and  are  physically 
able  to  purchase  OTC  medications  at  the 
commissary  will  be  required  to  do  so  by 
this  rule. 

Examples  cited  by  some  of  the 
commenters  of  alleged  excessive  delay 
in  scheduling  sick  call  appointments 
may  well  be  explained  by  the  need  for 
health  services  staff  to  spend  time  with 
inmates  who  attend  sick  call  primarily 
to  receive  free  OTC  medications. 

Commissary  Sales.  National  policy 
established  by  the  FDA  and  the 


Department  of  Health  and  Human 
Services  specifies  what  medical  items, 
including  OTC  medications,  our 
commissaries  may  sell,  and  a  national 
Pharmacy  and  Therapeutics  Committee 
(a  Bureau  formulary  committee 
composed  of  a  group  of  accredited 
pharmacists)  annually  reviews  and 
modifies  the  list  of  permissible  OTC 
medications.  The  committee  reviews 
medications  to  ensure  that,  before  we 
sell  or  give  them  to  inmates  as  "OTC 
medications',  they  are  dispensed  "over 
the  counter"  in  the  public  community. 
In  this  way,  we  ensure  that  we  conform 
to  the  community  standeu-d  of  medical 
care.  The  committee  must  give  us 
permission  before  we  may  sell  "OTC 
medications"  to  inmates  in  our 


commissaries. 


We  operate  the  commissary  under 
generally  accepted  accounting 
principles.  We  use  profits  from 
commissary  sales  to  provide  benefits  to 
iiunates  in  general.  We  do  not  use 
profits  to  fund  tort  claim  or  law  suit 
settlements. 

Because  of  limitations  imposed  by  the 
correctional  setting,  the  institution 
commissary  cannot  offer  the  variety  of 
items  possibly  available  at  local 
retailers.  The  commissary  does  not 
compete  with  local  retailers,  and  we  are 
not  obligated  to  provide  the  lowest  price 
on  any  particular  item. 

In  any  case,  as  noted  above,  profits 
from  commissary  sales  are  used  for  the 
general  benefit  of  inmates.  Even  so,  we 
conducted  surveys  comparing  the  prices 
of  identical  or  similar  items  sold  in 
retail  convenience  stores  and 
supermarkets  in  the  community 
surrounding  the  correctional 
institutions  to  assist  in  pricing  policies. 

One  survey  of  50  commissary  items 
was  conducted  at  the  following 
locations:  LSCI  Allenwood,  FPC 
Alderson,  USP  Leavenworth,  FCI 
Dublin,  FMC  Fort  Worth,  and  FCI 
Miami.  We  compared  the  prices  of 
commissary  items  to  identical  or  similar 
items  in  a  local  retail  convenience  store 
and  a  local  supermarket  at  each 
location.  In  70  percent  of  the 
comparisons,  we  found  that  the  items 
surveyed  were  less  expensive  in  the 
commissaries  than  in  the  local 
convenience  stores  and  supermarkets. 

While  we  limit  access  to  the 
institution  commissary,  the  proposed 
regulations  allow  for  exceptions  where 
health  services  staff  determine  that  the 
inmate  has  an  immediate  medical  need 
which  must  be  addressed  before  the 
inmate's  regularly  scheduled 
commissary  visit  (see  %  549.30(a)).  The 
proposed  regulations  also  allow  for 
exceptions  where  the  inmate  does  not 
have  access  to  the  commissary  because 
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the  inmate  is  in  administrative 
detention  or  special  housing. 

Inmates  Without  Funds.  "The  proposed 
regulations  also  allov/  for  exceptions  to 
be  made  for  inmates  without  funds.  In 
the  final  rule,  we  define  an  inmate 
without  funds  as  one  who  has  had  an 
average  daily  trust  fund  account  balance 
of  less  them  $6.00  for  the  past  30  days. 
This  definition  is  similar  to  that  used  in 
the  Bureau's  inmate  telephone 
regulations  (see  §  540.105(b))  and  in 
implementing  instructions  for  payment 
of  postage  procedures  (§  540.21(d)  and 
(e)).  We  believe  this  definition  has 
proved  to  be  both  warranted  and 
reasonable. 

Interactions.  Federal  law  and  Bureau 
policy  addresses  issues  on  drug 
interactions  between  prescribed  and 
OTC  medications.  These  laws  and  our 
policy  require  verbal  and/or  written 
coimseling  information  for  all 
prescription  drugs.  When  we  prescribe 
such  drugs,  we  give  inmates  information 
about  potential  drug-drug  and  drug-food 
interactions,  including  those  with  OTC 
medications. 

Also,  the  regulations  specify  that 
Bureau  medical  centers  (that  is,  the  U.S. 
Medical  Center  for  Federal  Prisoners, 
other  Federal  Medical  Centers,  and 
psychiatric  referral  centers)  will 
continue  dispensing  OTC  medications 
through  sick  call,  where  inmates  taking 
complex  medication  regimens,  or 
inmates  with  cognitive  impairments, 
would  be  at  higher  risk  of  inadvertent 
drug  interactions  with  OTC 
medications. 

Commissary  procedures  on  the 
amoimt  of  items  sold  through  the 
commissary  serve  to  minimize  the 
potential  for  misuse  of  purchased  OTC 
medications. 

Miscellaneous  Issues.  We  believe  that 
our  discipline  policy  (see  28  CFR  part 
541,  subpart  B)  will  discourage  inmates 
from  violating  Bureau  regulations. 

Concerns  expressed  over  possible 
abuse  of  the  administration  of  the 
proposed  regulations,  training  available 
to  staff,  or  over  the  general  quality  of 
staff  are  not  relevant  to  the  procedures 
of  this  specific  proposed  rule.  Our 
administrative  remedy  program  (see  28 
CFR  part  542)  permits  inmates  to  seek 
formal  review  of  issues  which  relate  to 
their  confinement  and  is  the  appropriate 
chaimel  to  seek  redress. 

One  commenter  alleged  that  the 
administrative  remedy  program  itself  is 
outdated  and  improperly  followed  by 
staff.  We  disagree.  Nevertheless,  we  will 
be  revising  the  regulations  for  the 
administrative  remedy  program  as  part 
of  the  "plain  language"  initiative. 

Members  of  the  public  may  submit 
further  comments  concerning  this  rule 


by  writing  to  the  previously  cited 
address.  We  will  consider  but  not 
respond  to  these  comments  in  the 
Federal  Register. 

Executive  Order  12866 

This  regulation  has  been  drafted  and 
reviewed  in  accordance  with  Executive 
Order  12866,  "Regvdatory  Planning  and 
Review",  section  1(b),  Principles  of 
Regulation.  The  Director  of  the  Bureau 
of  Prisons  has  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866,  section 
3(f),  and  accordingly  this  rule  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Under  Executive 
Order  13132,  this  rule  does  not  have 
sufficient  federalism  implications  for 
which  we  would  prepare  a  Federalism 
Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  the  Bureau  of  Prisons, 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  reviewed  this  regulation. 
By  approving  it,  the  Director  certifies 
that  it  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  because:  This 
nde  is  about  the  correctional 
management  of  offenders  committed  to 
the  custody  of  the  Attorney  General  or 
the  Director  of  the  Bureau  of  Prisons, 
and  its  economic  impact  is  limited  to 
the  Bureau's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  cause  State,  local 
and  tribal  governments,  or  the  private 
sector,  to  spend  $100,000,000  or  more  in 
any  one  year,  and  it  will  not 
significantiy  or  uniquely  affect  small 
governments.  We  do  not  need  to  take 
action  under  the  Unfunded  Mandates 
Reform  Act  of  1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  §  804  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of 
$100,000,000  or  more;  a  major  increase 
in  costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 


companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Plain  Language  Instructions 

We  want  to  make  Bureau  documents 
easier  to  read  and  understand.  If  you 
can  suggest  how  to  improve  the  clarity 
of  these  regulations,  call  or  write  to 
Sarah  Qureshi  at  the  address  or 
telephone  number  listed  above. 

List  of  Sub)ects  in  28  CFR  Part  549 

Prisoners. 

Harley  G.  Lappin, 

Director,  Bureau  of  Prisons. 

■  Under  the  rulemaking  authority  vested 
in  the  Attorney  General  in  5  U.S.C. 
552(a)  and  delegated  to  the  Director, 
Bureau  of  Prisons,  we  amend  28  CFR  part 
549  as  follows. 

SutKhapter  C— institutional  Management 
PART  54&-MEDICAL  SERVICES 

■  1.  Revise  the  authority  citation  for  28 
CFR  part  549  to  read  as  follows: 

Authority:  5  U.S.C.  301;  18  U.S.C.  3621, 
3622,  3624,  4001,  4005,  4042,  4045,  4081, 
4082  (Repealed  in  part  as  to  offenses 
committed  on  or  after  Novemljer  1,  1987), 
4241-4247,  5006-5024  (Repealed  October  12, 
1984,  as  to  offenses  committed  after  that 
date),  5039;  28  U.S.C.  509.  510. 

■  2.  Add  a  new  Subpart  B,  consisting  of 
§§  549.30  and  549.31,  to  read  as  follows: 

Sut)part  B — Over-Ttie-Counter  (OTC) 
Medications 

Sec. 

549.30  Purpose  and  scope. 

549.31  Inmates  without  funds. 

Subpart  B— Over-The-Counter  (OTC) 
Medications 

§  549.30    Purpose  and  scope. 

This  subpart  establishes  procedures 
governing  inmate  access  to  Over-The- 
Counter  (OTC)  medications  for  all 
inmates  except  those  in  inpatient  status 
at  Federal  Medical  Centers.  Inmates  may 
buy  OTC  medications  which  are 
available  at  the  commissary.  Inmates 
may  also  obtain  OTC  medications  at 
sick  call  if  the  inmate  does  not  already 
have  the  OTC  medication  and: 

(a)  Health  services  staff  determine  that 
the  inmate  has  an  immediate  medical 
need  which  must  be  addressed  before 
his  or  her  regularly  scheduled 
commissary  visit;  or 

(b)  The  inmate  is  without  funds. 

§  549.31    Inmates  without  funds. 

(a)  The  Warden  must  establish 
procedures  to  provide  up  to  two  OTC 
medications  per  week  for  an  inmate 
without  funds.  An  inmate  without  funds 
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SECURITY 

Coast  Guard 

33CFRPart11 

[CGD07-03-071] 
RIN  1625-AA09 


Drawbridge  Operation  Regulations; 
Atlantic  Jntracoastal  Waterway,  Mile 
964.8  at  Fort  Pierce,  St.  Lucie  County, 
FL 

agency:  Coast  (tuard.  DHS. 
ACTION:  Tempoi  ary  final  rule. 


SUMMARY:  The 

temporarily 
governing  the 
Pierce  North 
Pierce,  Florida, 
final  rule,  the 
single-leaf  ever 
leaf  openings 
certain  dates  w 
notice  to  the 
temporary  rule 
bridge  owner  to 
to  the  bridge. 
DATES:  This  rul( 
on  August  1 
9,  2004. 
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ADDRESSES: 

preamble  as 
docket,  are  part 
071,  and  are 
copying  at 
Coast  Guard 
Avenue,  Room 
between  7:30  a 
through  Friday. 
FOR  FURTHER 
Michael 
Seventh  Coast 
Branch  at  (305) 


SUPPLEMENTARY 


is  effective  from  6  a.m. 
to  8  p.m.  on  January 


Doquments  indicated  in  this 
available  in  the 
of  docket  CGD07-03- 
avi  ilable  for  inspection  or 
Com  nander  (obr).  Seventh 
Dii  trict,  909  SE.  1st 

^32,  Miami,  FL  33131, 
n.  and  4  p.m..  Monday 
except  Federal  holidays. 
ION  CONTACT:  Mr. 
Lieben  m.  Project  Officer, 
C  uard  District,  Bridge 
415-6744. 


INFORMATION: 


Regulatory  Infonnation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NRPM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  is  impracticable  and  contrary 
to  the  public  interest,  because  it  would 
delay  immediate  and  required  repairs  to 
the  bridge. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  contractor,  PCL,  needs  to 
immediately  perform  necessary  repairs 
to  the  bridge.  In  order  to  do  the  repairs 
and  ensure  worker  and  public  safety, 
this  temporary  final  rule  is  required. 
This  temporary  rule  requires  scheduled 
bridge  openings,  which  provide  for  the 
reasonable  needs  of  navigation,  and  will 
allow  the  contractor  the  time  needed  to 
safely  repair  the  bridge. 

Background  and  Purpose 

The  Fort  Pierce  North  Bridge,  mile 
964.8  at  Fort  Pierce,  St.  Lucie  County, 
Florida,  has  a  vertical  clearance  of  26 
feet  at  mean  high  water  and  a  horizontal 
clearance  of  45  feet  between  the  down 
span  and  the  fender  system.  The 
existing  operating  regulations  in  33  CFR 
117.5  require  the  bridge  to  open  on 
signal. 

PCL  Contractors  notified  the  Coast 
Guard  that  work  was  needed  on  the 
bascule  leaves  of  the  Bridge  beginning 
May  5,  2003,  and  continuing  until 
January  9,  2004.  The  repair  involves 
welding  deck  plates,  painting,  and 
rebalancing  each  leaf.  In  order  to 
provide  for  worker  and  public  safety, 
they  requested  a  20-minute  single-leaf 
opening  schedule.  Additionally,  since 
both  leaves  of  the  Bridge  will  be  unable 
to  open  simultaneously,  two-hours 
advance  notice  will  be  required  to  effect 
a  double-leaf  opening  whenever 
necessary.  However,  from  6  a.m.  on 
August  1,  2003,  to  6  p.m.  on  August  10, 
2003,  the  contractor  will  be  performing 
counterweight  girder  modifications  to 
the  Bridge,  and  the  Bridge  will  not  be 
able  to  effect  a  double-leaf  opening  at 
any  time  during  this  period,  but  will 
open  only  a  single-leaf.  This  temporary 
final  rule  will  facilitate  immediate  and 
necessary  repairs  to  the  Bridge  and 
address  worker  and  public  safety  issues 
without  significantly  hindering 
navigation. 

Discussion  of  Rule 

From  6:01  p.m.  August  1.  2003,  to  8 
p.m.  January  9.  2004,  this  temporary 
rule  requires  the  Bridge  to  open  a  single- 
leaf  on  a  20-minute  schedule  and 


provide  double-leaf  openings  with  two 
hours  notice  to  the  Bridge  tender.  This 
action  is  necessary  to  facilitate  bridge 
repairs  safely  without  significantly 
hindering  navigation.  During  this  time 
of  year,  the  majority  of  vessels  that 
require  a  double-leaf  opening  are 
traversing  the  open  ocean,  and  not  using 
the  Intracoastal  Waterway,  due  to 
favorable,  seasonal  weather. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  ofthat 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that    ' 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  is  unnecessary,  because  the 
rule  will  affect  only  a  limited  amount  of 
marine  traffic. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  temporary  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities, 
because  the  regulations  will  affect  only 
marine  traffic  that  require  double-leaf 
bridge  openings.  The  impact  will  be 
limited  to  providing  a  two-hour  advance 
notice  to  the  bridge  tender  for  a  double- 
leaf  opening.  For  a  short  period,  vessels 
that  require  double-leaf  openings  will 
not  be  able  to  pass  through  at  all; 
however,  these  types  of  vessels  would 
most  likely  be  traversing  the  open  ocean 
and  not  using  the  Intracoastal 
Waterway,  due  to  favorable,  seasonal 
weather. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  temporary  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 


FederJ  Register/ Vol.  68,  No.  155 /Tuesday,  August  12,  2003 /Rules  and  Regulations  47851 


rulemaking.  If  this  temporary  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  FOR  FURTHER  INFORMATION 
CONTACT. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Rcgidatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  U  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  temporary  final  rule  calls  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Although  this 
temporary  rule  would  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  the 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 


minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order,  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction,  from  further  environmental 
documentation.  Under  figure  2-1, 
paragraph  (32)(e),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 


■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

■  1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499:  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l{g);  Section  117.255  also  issued 
under  authority  of  Pub.  L.  102-587,  106  Stat. 
5039. 

■  2.  From  6  a.m.  on  Aiigust  1,  2003,  imtil 
8  p.m.  on  January  9,  2004,  §  117.261,  a 
new  paragraph  (m)  is  added  to  read  as 
follows: 

§  1 1 7.261    Atlantic  Intracoastal  Waterway 
from  St.  Marys  River  to  Key  Largo. 

***** 

(m)  The  North  Bridge,  mile  964.8  at 
Fort  Pierce,  need  open  only  a  single-leaf 
on  the  hour,  20-minutes  after  the  hour, 
and  40-minutes  after  the  hour,  except 
that,  from  6:01  p.m..  August  10,  2003,  ' 
imtil  8  p.m.,  January  9,  2004,  both 
leaves  of  the  bridge  will  open  if  the 
bridge  tender  receives  a  two-hour 
advance  notice  requesting  a  double-leaf 
opening. 
***** 

Dated:  July  28,  2003. 

H.E.  Johnson,  |r.. 

Rear  Admiral.  U.S.  Coast  Guard,  Commander, 
Seventh  Coast  Guard  District. 

|FR  Doc.  03-20506  Filed  8-11-03;  8:45  am] 

BILLING  COO£  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-03-031] 

Drawbridge  Operating  Regulation; 
Illinois  Waterway,  Joliet,  IL 

AGENCY:  Coast  Guard,  DHS. 

ACTION:  Notige  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Chicago, 
Rock  Island  and  Pacific  Railway 
Drawbridge,  across  the  Illinois 
Waterway,  mile  287.6  at  Joliet,  Illinois. 
This  deviation  allows  the  drawbridge  to 
remain  closed  to  navigation  for  six 
separate  increments  starting  at  7  a.m, 
September  15,  2003,  and  ending  at  7 
p.m.,  September 26,  2003,  Central 
Standard  Time.  The  deviation  is 
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necessary  to 
on  the  bridge 
continued  safe 
drawbridge. 


facilitate  maintenance  work 
\i  at  is  essential  to  the 
)peration  of  the 


DATES:  This 
effective  from 
2003,  imtil  7  p 
ADDRESSES: 
rule  are  avaiiab 
copying  at  the 
Guard  District 
Branch 
Guard  District, 
Louis,  MO  631 
and  4  p.m., 
except  Federal 


ten^porary  deviation  is 
a.m.,  September  15, 
n.,  September  26,  2003. 
Materials  referred  to  in  this 
e  for  inspection  or 
(iffice  of  the  Eighth  Coast 
Bridge  Administration 
Commi  luder  (obr).  Eighth  Coast 
1222  Spruce  Street,  St. 
(3-2832,  between  8  a.m. 
Mo:  iday  through  Friday, 
lolidays.  The  Bridge 
Administration  Branch  maintains  the 
public  docket  fi  »r  this  temporary 
deviation. 

INFORMATION  i 


FOR  FUTHER 

K.  Wiebusch, 
Commander  (ol 
District,  1222 
MO  63103-283^ 
extension  2378 


contact:  Roger 
Bridge  Administrator, 

r).  Eighth  Coast  Guard 
Sbruce  Street,  St.  Louis, 
(314) 539-3900, 


£nv: 


pa  ssage  i 


t3 


incren  ents 


unt  1 


in. 


SUPPLEMENTARY 
Railway  Comp 
temporary 
the  operation  o 
the  bridge 
maintenance, 
on  signal  for 
This  deviation 
remain  closed 
separate 
p.m..  September 
until  9  p.m., 
7  a.m.,  until  7 
from  7  a.m 
2003,  from  5  a 
September  24, 
until  7  p.m.. 
Vessels  not 
clearance  of  thf 
under  the 
There  are  no  a 
transiting 
Illinois  Waten^4ly 
be  incapable  of 
during  the  six 

The  Chicago 
Railway  Drawb  • 
clearance  of  9.5 
in  the  closed  to 
Navigation  on 
primarily  of 
recreational  w 
replace  the  co 
bridge  must  be 
the  closed  to  n 
deviation  has 
waterway  users . 
received 

In  accordance 
this  work  will 
speed  in  order 
normal  operati 


information:  The  CSX 
requested  a 
devittion  on  July  17,  2003  for 
the  drawbridge  to  allow 
own*r  time  for  preventative 
P  resently,  the  draw  opens 
of  river  traffic. 
Hows  the  bridge  to 
navigation  for  six 

from  7  a.m.  imtil  7 
15,  2003;  from  5  a.m. 
Se^jtember  17,  2003;  from 
.m.,  September  19,  2003; 
7  p.m.,  September  22, 
,  until  9  p.m., 
003;  and  from  7  a.m. 
Sebtember  26,  2003. 
exc  jeding  the  vertical 
drawbridge  may  pass 
drawbridge  during  repairs. 

1  emate  routes  for  vessels 
throu  gh  mile  287.6  on  the 

.  The  drawbridge  will 
opening  for  emergencies 
i  icrement  repair  periods. 
Rock  Island  and  Pacific 
idge  provides  a  vertical 
feet  above  normal  pool 
navigation  position, 
waterway  consists 
ial  tows  and 
a  tercraft.  In  order  to 
u  iterweight  cables  the 

tept  inoperative  and  in 
i  vigation  position.  This 
coordinated  with 
No  objections  were 


t  le 


coi  nmercia 


b^en  I 


lie 


with  33  CFR  117.35(c), 
performed  with  all  due 
o  return  the  bridge  to 
as  soon  as  possible. 


inn 


This  deviation  from  the  operating, 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  August  4.  2003. 
Roger  K.  Wiebusch, 

Bridge  Administrator. 

(FR  Doc.  03-20507  Filed  8-11-03;  8:4&ainJ 

BILUNG  CODE  49ia-15-P 


DEPARTMErfT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  Tampa-O3-080] 
BIN  1625-AAOO 

Security  Zones;  Tampa  Bay,  FL 

agency:  Coast  Guard,  DHS. 
action:  Final  rule. 

SUMMARY:  The  Coast  Guard  has 
established  security  zones  in  Tampa 
Bay,  Florida,  immediately  adjacent  to 
power  facilities  at  Big  Bend,  and 
Weedon  Island.  These  zones  are  needed 
to  ensure  public  safety  and  security  in 
the  greater  Tampa  Bay  area.  Entry  into 
these  zones  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port,  or 
their  designated  representative. 
DATES:  This  rule  is  effective  September 
1.2003. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  [COTP  Tampa-03-080l  and 
are  available  for  inspection  or  copying 
at  Marine  Safety  Office  Tampa,  155 
Columbia  Drive,  Tampa,  Florida  33606- 
3598  between  7:30  a.m.  and  3  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  LT 
Heath  Hartley,  Coast  Guard  Marine 
Safety  Office  Tampa,  at  (813)  228-2189 
extension  123. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  April  18,  2003,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Security  Zones:  Tampa  Bay, 
Florida"  in  the  Federal  Register  (68  FR 
19166).  We  did  not  receive  any  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

The  terrorist  attacks  of  September  11 , 
2001,  killed  thousands  of  people  and 
heightened  the  need  for  development  of 


various  security  measures  throughout 
the  seaports  of  the  United  States, 
particularly  those  vessels  and  facilities 
which  are  frequented  by  foreign 
nationals  and  are  of  interest  to  national 
security.  Following  these  attacks  by 
well-trained  and  clandestine  terrorists, 
national  security  and  intelligence 
officials  have  warned  that  future 
terrorists  attacks  are  likely.  The  Captain 
of  the  Port  of  Tampa  has  determined 
that  these  security  zones  are  necessary 
to  protect  the  public,  ports,  and 
waterways  of  the  United  States  from 
potential  subversive  acts. 

These  seciuity  zones  are  similar  to  the 
existing  temporary  security  zones 
established  for  waters  around  power 
facilities  in  Tampa  Bay  that  will  soon 
expire.  The  following  temporary  final 
rule,  temporary  final  rule  correction, 
and  notice  of  proposed  rulemaking  were 
published  in  the  Federal  Register: 

Security  Zones;  Tampa  Bay,  Port  of 
Tampa,  Port  of  Saint  Petersburg,  Port 
Manatee,  Rattlesnake,  Old  Port  Tampa, 
Big  Bend,  Weedon  Island,  and  Crystal 
i?jVer,  FL.  (68  FR  15328,  March  25, 
2003).  This  temporary  final  rule 
established  15  seciuity  zones  including 
seciu-ity  zones  at  Weedon  Island  and  Big 
Bend  Power  Facilities.  These  zones 
were  extended  through  June  30,  2003. 

Security  Zones;  Tampa  Bay,  Port  of 
Tampa,  Port  of  Saint  Petersburg,  Port 
Manatee,  Rattlesnake,  Old  Port  Tampa, 
Big  Bend,  Weedon  Island,  and  Crystal 
River.  FL;  Correction.  (68  FR  17291, 
April  9,  2003)  This  correction  to  the 
temporary  final  rule  published  in  March 
2003  in  (68  FR  14328)  changed  the  size 
of  the  seciuity  zmie  aroimd  the  Big 
Bend  Power  facility  and  corrected 
erroneous  descriptions  of  coordinates  at 
both  the  Big  Bend  and  Weedon  Island 
Power  facilities. 

A  notice  proposing  permanent 
security  zones  around  Weedon  Island 
and  Big  Bend  Power  facilities  and 
soliciting  comments  on  this  proposal 
was  published  in  the  Federal  Register 
(68  FR  19166,  April  18,  2003).  The 
comment  period  on  the  proposed  rule 
concluded  on  June  17,  2003. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  therefore 
no  substantive  changes  have  been  made 
to  the  rule.  We  did,  however,  update  the 
phone  number  for  contacting  the  COTP. 

Discussion  of  the  Rule 

The  Coast  Guard  is  establishing  two 
permanent  security  zones  in  waters 
immediately  adjacent  to  power  facilitlfes 
at  Big  Bend,  and  Weedon  Island  in 
Tampa  Bay,  Florida,  to  ensure  public 
safety  and  security  in  the  greater  Tampa 
Bay  area.  Entry  into  or  remaining  within 
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these  zones  will  be  prohibited  imless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Tampa,  Florida  or  that 
officer's  designated  representative. 
Persons  desiring  to  transit  the  security 
zone  must  contact  the  Captain  of  the 
Port  at  telephone  number  813-228- 
2189/91  or  on  VHF  channel  16  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
the  COTP  designated  representative. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security. 
No  significant  changes  have  been  made 
to  the  rule. 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  urmecessary.  There  is  ample 
room  for  vessels  to  navigate  around  the 
security  zones  and  the  Captain  of  the 
Port  may  allow  vessels  to  enter  the 
zones,  on  a  case-by-case  basis  with  the 
express  permission  of  the  Captain  of  the 
Port  of  Tampa  or  their  designated 
representative. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  majority  of  the  zones  are  limited 
in  size  and  leave  ample  room  for  vessels 
to  navigate  around  the  zones.  The  zones 
will  not  significantly  impact  commuter 
and  passenger  vessel  traffic  patterns, 
and  vessels  may  be  allowed  to  enter  the 
zones,  on  a  case-by-case  basis,  with  the 
express  permission  of  the  Captain  of  the 
Port  of  Tampa  or  their  designated 
representative.  Therefore,  the  Coast 
Guard  certifies  under  5  U.S.C.  605(b) 
that  this  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

"This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  dfrect 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Effect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  'significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
xmder  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  Ml 6475. ID, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43700,  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2.  of  the  Instruction.  Therefore,  of 
this  rule  is  categorically  excluded, 
under  figure  2-1,  paragraph  (34)(g),  of 
the  Instruction  from  further 
environmental  documentation.  Under 
figure  2-1,  paragraph  {34)(g),  of  the 
Instruction,  an  "Environmental  Analysis 
Check  List"  and  a  "Categorical 
Exclusion  Determination"  are  not 
required  for  this  rule. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 
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reaso  is 


■  For  the 
preamble,  the 
CFR  part  165 


discussed  in  the 
dioast  Guard  amends  33 
a  i  follows: 


PART 
AREAS  AND 


165— RE  GULATED  I 


NAVIGATION 
LIMITED  ACCESS  AREAS 


■  1 .  The  authority 
revised  to  read 


y  citation  for  part  165  is 
as  follows: 


J 


Authority:  33 

Chapter  701;  50 
1.05-l(g).  6.04-1 
107-295.  116 
Homeland  SecuHtv 


J 


S.C.  1226.  1231;  46  U.S.C. 
S.C.  191.  195;  33  CFR 
6.04-6,  and  160.5;  Pub.  L. 
2064;  Department  of 
Delegation  No.  0170.1. 


■  2.  Add  §  165. 764  to  read  as  follows: 

§  165.764    Security  Zones:  Big  Bend  and 
Weedon  Island  flower  Facilities,  Tampa 
Bay,  Florida. 

(a)  Location.  The  following  areas, 
denoted  by  coc  rdinates  fixed  using  the 
North  America  i  Datum  of  1983  (World 
Geodetic  Syste  n  1984),  are  security 
zones: 

(1)  Big  Bend.  Tampa  Bay,  Florida.  All 
waters  of  Tamj  a  Bay,  from  surface  to 
bottom,  adjacei  it  to  the  Big  Bend  Power 
Facility,  and  w  thin  an  area  bounded  by 
a  line  cormecti  ig  the  following  points: 
27°47.85'  N,  08  2°25.02'  W  then  east  and 
south  along  the  shore  and  pile  to 
27°47.63'  N,  Ofl  2^24.70'  W  then  north 
along  the  short  to  27°  48.02'  N, 
082°24.70'  W  t  len  north  and  west»along 
a  straight  line  t )  27°48.12'  N,  082°24.88' 
W  then  south  a  ong  the  shore  and  pile 
to  27°47.85'  N,  082°25.02'  W,  closing  off 
entrance  to  the  Big  Bend  Power  Facility. 

(2)  Weedon  1  iland,  Tampa  Bay,   ' 
Florida.  All  wa  ters  of  Tampa  Bay,  from 
surface  to  bottc  m,  extending  50  yards 
from  the  shore,  seawall  and  piers 
around  the  Pov  rer  Facility  at  Weedon 
Island  encomp  issed  by  a  line 
connecting  the  following  points:  27° 
51.52'  N,  082°  ;  5.82'  W  then  north  and 
east  along  the  s  dore  to  27°  51.54'  N, 
082°  35.78'  W  t  len  north  to  27°  51.68' 
N.  082°  35.78' '  V  then  north  to  27° 
51.75'  N.  082°  ;  5.78'  W  closing  off 
entrance  to  the  canal  then  north  to  27° 
51.89'  N,  082°  ;  5.82'  W  then  west  along 
the  shore  to  27   51.89'  N,  082°  36.10'  W 
then  west  to  27°  51.89'  N,  082°  36.14'  W 
closing  off  entr  mce  to  the  canal. 

(b)  Regulatia  is.  (1)  Entry  into  or 
remaining  with  in  these  zones  is 
prohibited  unh  ss  authorized  by  the 
Coast  Guard  Ci  ptain  of  the  Port,  Tampa, 
Florida  or  theii  designated 
representative. 

(2)  Persons  c  Bsiring  to  transit  the  area 
of  the  security  cone  may  contact  the 
Captain  of  the  'ort  at  telephone  number 
813-228-2189  91  or  on  VHF  channel  16 
to  seek  permisi  ion  to  transit  the  area.  If 
permission  is  ^  ranted,  all  persons  cuid 
vessels  must  c<  mply  with  the 


instructions  of  the  Captain  of  the  Port  or 
their  designated  representative. 

(c)  Authority.  In  addition  to  33  U.S.C.  • 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  July  23,  2003. 
James  M.  Farley, 

Captain.  U.S.  Coast  Guard.  Captain  of  the 
Port.  Tampa,  Florida. 
[PR  Dog.  03-20469  Filed  8-11-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[COTP  Tampa-03-079] 
PIN  1625-AAOO 

Security  Zones;  Tampa  Bay,  FL 

agency:  Coast  Guard,  DHS.  = 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  security  zones  in 
Tampa  Bay,  at  Big  Bend,  and  Weedon 
Island,  Florida.  These  zones  are  needed 
to  ensure  public  safety  and  seciuity  in 
the  greater  Tampa  Bay  area.  Entry  into 
these  zones  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port,  or 
their  designated  representative. 
DATES:  This  rule  is  effective  from  July 
23,  2003,  through  August  31,  2003. 
ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  [COTP  Tampa- 
03-079)  and  are  available  for  inspection 
or  copying  at  Marine  Safety  Office 
Tampa,  155  Columbia  Drive,  Tampa, 
Florida  33606-3598  between  7:30  a.m. 
and  3  p.m.  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Heath  Hartley,  Coast  Guard  Marine 
Safety  Office  Tampa,  at  (813)  228-2189 
extension  123. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  ndemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM  and  delaying  the  effective 
date  of  this  rule  would  be  contrary  to 
the  public  interest  since  immediate 
action  is  needed  to  continue  to  protect 
the  public,  ports  and  waterways  of  the 
United  States.  The  Coast  Guard  will 
issue  a  broadcast  notice  to  mariners  and 
place  Coast  Guard  vessels  in  the  vicinity 


of  these  zones  to  advise  mariners  of  the 
restriction.  We  did  issue  an  NPRM  on 
April  18,  2003,  concerning  security 
zones  in  the  vicinity  of  Big  Bend  and 
Weedon  Island  (68  FR  19166)  and 
anticipate  the  final  rule  will  become 
effective  on  September  1,  2003. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3).  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  to  advise  mariners  of 
the  restriction.  The  Coast  Guard 
published  a  NPRM  proposing  a 
permanent  rule  for  security  zones  in 
these  same  locations  and  requesting 
public  comment.  The  comment  period 
for  the  proposed  permanent  rule  ended 
on  June  17,  2003. 

Background  and  Purpose 

The  terrorist  attacks  of  September  11, 
2001,  killed  thousands  of  people  and 
heightened  the  need  for  development  of 
various  security  measures  throughout 
the  seaports  of  the  United  States, 
particularly  those  vessels  and  facilities 
which  are  frequented  by  foreign 
nationals  and  are  of  interest  to  national 
security.  Following  these  attacks  by 
well-trained  and  clandestine  terrorists, 
national  security  and  intelligence 
officials  have  warned  that  future 
terrorists  attacks  are  likely.  The  Captain 
of  the  Port  of  Tampa  has  determined 
that  these  security  zones  are  necessary 
to  protect  the  public,  ports,  and 
waterways  of  the  United  States  from 
potential  subversive  acts. 

These  security  zones  are  similar  to  the 
existing  temporary  seciu'ity  zones 
established  for  power  facilities  that  will 
soon  expire.  A  temporary  final  rule  was 
published  on  March  23,  2003  (68  FR 
14328),  creating  a  temporary  security 
zone  around  the  Weedon  Island  and  Big 
Bend  Power  Facilities.  These  zones 
expired  at  approximately  11:59  p.m.  on 
June  30,  2003. 

Discussion  of  Rule 

This  temporary  rule  establishes 
security  zones  in  areas  covered  by  a  past 
temporary  rule  to  ensure  consistent 
seciu-ity  of  facilities,  and  infrastructure 
throughout  the  Tampa  Captain  of  the 
Port  Zone.  One  security  zone  will 
encompass  a  portion  of  water  adjacent 
to  the  Big  Bend  Power  Plant  in  Tampa 
Bay,  Florida.  The  zone  encompasses  all 
waters  of  Tampa  Bay,  from  surface  to 
bottom,  shoreward  of  a  line  connecting 
the  followdng  points:  27°47.85'  N. 
082°25.02'  W  then  east  and  south  along 
the  shore  and  pile  to  27°47.63'  N, 
082°24.70'  W  then  north  along  the  shore 
to  27°48.02'  N,  082°24.70'  W  then  north 
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and  west  along  a  straight  line  to 
27°48.12'  N,  082°24.88'W  then  south 
along  the  shore  and  pile  to  27°47.85'  N, 
082°25.02'  W,  closing  off  entrance  to  the 
Big  Bend  Power  Facility. 

We  are  establishing  another  zone 
adjacent  to  the  Weedon  Island  Power 
Plant  in  Tampa  Bay,  Florida.  The  zone 
encompasses  all  waters  of  Tampa  Bay, 
from  surface  to  bottom,  extending  50 
yards  from  the  shore,  seawall  and  piers 
around  the  Power  Facility  at  Weedon 
Island  shoreward  of  a  line  connecting 
the  following  points:  27°51.52'  N, 
082°35.82'  W  then  north  and  east  along 
the  shore  to  27°51.54'  N,  082°35.78'  W 
then  north  to  27°51.68'  N,  082°35.78'  W 
then  north  to  27°51.75'  N,  082°35.78'  W 
closing  off  entrance  to  the  canal  then 
north  to  27°51.89'N,  082°35.82' W  then 
west  along  the  shore  to  27°51.89'  N, 
082°36.10'  W  then  west  to  27°51.89'  N, 
082°36.14'  W  closing  off  entrance  to  the 
canal.  No  person  or  vessel  may  enter  the 
zone  without  the  permission  of  the 
Captain  of  the  Port. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  is  luinecessary 
because  there  is  ample  room  for  vessels 
to  navigate  around  the  seciu-ity  zones 
and  the  Captain  of  the  Port  may  allow 
vessels  to  enter  the  zones,  on  a  case-by- 
case  basis  with  the  express  permission 
of  the  Captain  of  the  Port  of  Tampa  or 
their  designated  representative. 

Small  Entities  _    , 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  then  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  majority  of  the  zones  is  limited  in 


size  £md  leave  ample  room  for  vessels  to 
navigate  around  the  zones.  The  zones 
will  not  significantly  impact  commuter 
and  passenger  vessel  traffic  patterns, 
and  vessels  may  be  allowed  to  enter  the 
zones,  on  a  case-by-case  basis,  with  the 
express  permission  of  the  Captain  of  the 
Port  of  Tampa  or  their  designated 
representative. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking,  ff  the 
rule  would  effect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  jf  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
then  discretionary  regidatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a' 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year.» 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  would  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
"minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Goverrunents. 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes.  We 
invite  your  comments  on  how  this  rule 
might  impact  tribal  goverrunents,  even  if 
that  impact  may  not  constitute  a  "tribal 
implication"  imder  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Effect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
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of  Information 
has  not  designated 
energy  action, 
require  a 
imder  ExecutivJe 


ind  Regulatory  Affairs 

it  as  a  significant 
herefore,  it  does  not 
Statement  of  Energy  Effects 
Order  13211. 


Environment 

We  have  ana  yzed  this  rule  under 
Commandant  I  istruction  M16475.1D, 
which  guides  t  le  Coast  Guard  in 
complying  witl  the  National 
EnvirorunentallPolicv  Act  of  1969 
(NEPA)  (42  U.3.C.  4321-4370f},  and 
have  concluded  that  there  are  no  factors 
in  this  case  tha  wrould  limit  the  use  of 
a  categorical  e>  elusion  under  section 
2.B.2.  of  the  Ini  truction.  Therefore,  this 
rule  is  categorii  :ally  excluded,  under 
figure  2-1,  pari  graph  {34){g).  of  the 
Instruction,  fro  n  further  environmental 
documentation  A  "Categorical 
Exclusion  Dete  mination"  is  available  in 
the  docket  vvhn  re  indicated  under 
ADDRESSES.  Under  figure  2-1,  paragraph 
(34)(g).  of  the  Ii  istruction.  an 
"Environmenta  1  Analysis  Check  List' 
and  a  "Categor  cal  Exclusion 
Determination"  are  not  required  for  this 
rule. 


List  of  Subjects 

Harbors,  Mai  i 
(water).  Report 
requirements, 
Waterways. 
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■  For  the 
preamble,  the 
CFR  Part  165 


PART 
AREAS  AND  L 


in  33  CFR  Part  165 

ne  safety,  Navigation 
ng  and  recordkeeping 
i  ecurity  measures. 


discussed  in  the 
C  oast  Guard  amends  33 
a!  follows: 


165— REGULATED 


NAVIGATION 
MITED  ACCESS  AREAS 


■  1.  The  authority 
revised  to  read 


citation  for  part  165  is 
is  follows: 


Authority:  33  < 
Chapter  701;  50  I 
1.05-l(g).  B.04-1 
107-295,  lieSta 
Homeland  Secur  Iv 


■  2.  From  July 
31, 2003,  add 
follows: 


§165 


/stei  a 


§165.107-079 
Florida. 

(a)  Location. 
denoted  by  cooi-d 
North  America|> 
Geodetic  Sy 
zones: 

(1)  Big  Bend 
waters  of  Tamp  a 
bottom,  adjacei  t 
Facility,  and  w 
a  line  connecti 
27°47.85'N 
south  along  the 
27°47.63'  N 
along  the  shore 


I  lecurity  Zones;  Tampa  Bay, 


08  2 


.S.C.  1226,  1231;  46  U.S.C. 
.S.C.  191,  195;  33  CFR 
6.04-6,  and  160.5;  Pub.  L. 
.  2064;  Department  of 
Delegation  No.  0170.1. 

3,  2003,  through  August 
T07-079  to  read  as 


The  following  areas, 
inates  fixed  using  the 
Datum  of  1983  (World 
1984),  are  security 


Tampa  Bay,  Florida.  All 
Bay,  from  surface  to 
to  the  Big  Bend  Power 

thin  an  area  bounded  by 
the  following  points: 

°25.02'  W  then  east  and 

shore  and  pile  to 

>°24.70'W  then  north 

to27°48.02'N, 


'g 


082°24.70'  W  then  north  and  west  along 
a  straight  line  to  27°48.12'  N,  082°24.88' 
W  then  south  along  the  shore  and  pile 
to  27°47.85'  N,  082°25.02'  W,  closing  off 
entrance  to  the  Big  Bend  Power  Facility. 

(2)  Weedon  Island,  Tampa  Bay, 
Florida.  All  waters  of  Tampa  Bay,  from 
surface  to  bottom,  extending  50  yards 
from  the  shore,  seawall  and  piers 
around  the  Power  Facility  at  Weedon 
Island  encompassed  by  a  line 
connecting  the  following  points: 
27°51.52'  N,  082°35.82'  W  then  north 
and  east  along  the  shore  to  27°51.54'  N. 
082°35.78'  W  then  north  to  27°51.68'  N, 
082^35.78'  W  then  north  to  27°51.75'  N, 
082°35.78'  W  closing  off  entrance  to  the 
canal  then  north  to  27°51.89'  N, 
082°35.82'  W  then  west  along  the  shore 
to  27°51.89'  N.  082°36.10'  W  then  west 
to  27°51.89'  N,  082°36.14'  W  closing  off 
entrance  to  the  canal. 

fb)  Regulations.  (1)  In  accordance 
with  the  general  regulation  in  33  CFR 
165.33,  entry  into  or  remaining  within 
these  zones  is  prohibited  unless 
authorized  by  the  Coast  Guard  Captain 
of  the  Port,  Tampa,  Florida  or  their 
designated  repwesentative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
813-228-2189/91  or  on  VHF  channel  16 
tb  seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
their  designated  representative. 

(c)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  [uly  23,  2003. 
James  M.  Farley, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Tampa,  Florida. 

[PR  Doc.  03-20467  Filed  8-11-03;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  25 

[IB  Docket  No.  01-185,  FCC  No.  03-162] 

Flexibility  for  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  GHz  Band, 
the  L-Band,  and  ttie  1.6/2.4  GHz  Bands 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  is  a  summary 
of  the  Order  on  Reconsideration 
adopted  by  the  Commission  in  this 
proceeding.  The  Commission 


reconsidered  in  part,  its  decision  in  this 
proceeding  in  which  it  allowed 
flexibility  in  the  delivery  of 
commimications  by  Mobile  Satellite 
Service  (MSS)  providers.  On 
reconsideration,  the  Commission 
permitted  authorized  MSS  systems  to 
integrate  ancillary  terrestrial 
components  (ATCs)  into  their  MSS 
networks  in  three  sets  of  ratio  frequency 
bands.  The  Commission  also  clarified 
certain  issues.  The  Commission  took 
this  action  to  address  concerns  raised  by 
the  wireless  carriers. 
DATES:  Effective  September  11,  2003. 
FOR  FURTHER  INFORMATION:  Breck 
Blalock,  or  James  Ball,  Policy  Division, 
International  Bureau,  (202)  418-1460. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order  on 
Reconsideration  in  IB  Docket  No.  01- 
185,  FCC  No.  03-162,  adopted  July  3, 
2003  and  released  on  July  3,  2003.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
diu'ing  normal  business  hovus  in  the 
FCC  Reference  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC 
20554.  The  document  is  also  available 
for  download  over  the  Internet  at  http:/ 
/hraunfoss.fcc.gov/edocs_public/ 
attachmatch/FCC-0-1 62Al.pdf.  The 
complete  text  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  in  person  at  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  via  telephone  at 
(202)  863-2893,  via  facsimile  at  (202) 
863-2898,  or  via  e-mail  at 
qualexint@aol.com. 

Summary  of  Order 

On  January  29,  2003,  the  Commission 
adopted  a  Report  and  Order,  68  FR 
33640  (June  5,  2003),  to  permit 
flexibility  in  the  delivery  of 
communications  by  MSS  providers  that 
operate  in  three  sets  of  radio  frequency 
bands:  the  2GHz  MSS  band,  the  L-band 
and  the  Big  LEO  bands.  In  the  Report 
and  Order,  the  Commission  permitted 
MSS  licensees  to  integrate  ATCs  into 
their  MSS  networks  for  the  purpose  of 
enhancing  their  ability  to  offer  high- 
quality,  affordable  mobile  services  on 
land,  in  the  air  and  over  the  oceans 
without  using  any  additional  spectrum 
resources  beyond  'spectrum  already 
allocated  and  authorized  by  the 
Commission  for  MSS  in  these  bands. 

Following  release  of  the  Report  and 
Order,  several  wireless  carriers  made  ex 
parte  presentations  stating  that  certain 
portions  of  the  item  required 
clarification.  To  resolve  the  concerns  of 
the  wireless  carriers,  the  Conunission  on 
its  own  motion  reconsidered  the  Report 
and  Order  in  this  proceeding. 
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In  the  Reconsideration  Order,  the 
Commission  amended  §  25.149  to  clarify 
that  the  rule  does  not  preclude  an  MSS 
operator  from  filing  an  ATC  application 
prior  to  actually  meeting  all  of  the 
gating  requirements.  However,  the 
Conunission  will  not  grant  an  ATC 
authorization  prior  to  an  MSS  operator's 
demonstrating  that  it  has,  in  fact,  met 
the  gating  criteria.  This  rule  change  will 
serve  the  public  interest  by  granting 
ATC  applications  only  after  the 
Commission  is  satisfied  that  each  of  the 
gating  criteria  has  in  fact  been  met,  or 
will  be  met  at  the  same  time  the 
application  is  granted. 

■Phe  Commission  adopted  a  new  rule 
section  that  requires  an  MSS  operator 
that  is  granted  ATC  authority  to  notify 
the  Commission  within  30  days  once  it 
begins  providing  ATC  service.  This ' 
notification  must  take  the  form  of  a 
letter  formally  filed  with  the 
Commission  in  the  appropriate  MSS 
license  docket  and  shall  contain  a 
certification  that  the  MCC  ATC  service 
is  consistent  with  its  ATC  authority. 

In  the  event  that  an  MSS  operator 
anticipates  that  its  proposal  will  present 
complex  or  controversial  issues  that 
may  warrant  a  longer  deliberative 
process,  the  MSS  operator  may  seek  an 
initial  finding  from  the  Commission  that 
its  proposed  service  offerings  are 
"integrated"  as  required  by  the 
Commission's  Report  and  Order. 

The  Commission  revised  §  25.143  to 
eliminate  the  language  that  required 
MSS  operators  have  a  conditioned  ATC 
authorization  before  engaging  in 
preoperational  construction  and  testing. 
Rather,  the  Conunission  will  permit 
such  construction  and  testing,  at  the 
operator's  risk,  at  any  time  after  an  MSS 
provider  has  initiated  physical 
construction  on  the  MSS  system 
satellites  and  notified  us  concerning  the 
initiation  of  MSS  system  satellite 
construction  and  the  MSS  operator's 
intent  to  construct  and  test  ATC 
facilities.  The  MSS  operator  must  notify 
the  Commission  in  the  form  of  a  letter 
formally  filed  with  the  Commission  in 
the  appropriate  MSS  license  docket.  The 
letter  shall  specify  the  frequencies  on 
which  the  MSS  licensee  proposes  to 
engage  in  pre-operational  testing  and 
shall  specify  the  name,  address, 
telephone  number  and  other  such 
information  as  may  be  necessary  to 
contact  a  MSS  licensee  representative 
for  the  reporting  and  mitigation  of  any 
interference  that  may  occur  as  a  result 
of  such  pre-operational  testing  and 
build-out.  Upon  the  filing  of  such  a 
notification  letter,  the  Commission  will 
issue  an  informational  public  notice 
stating  that  such  a  notification  letter  has 
been  filed.  The  Commission  requires 


pre-operational  construction  and  testing 
operations  be  in  compliance  with  all 
appropriate  technical  rules  including 
§  25.255  relating  to  procedures  for    « 
resolving  possible  harmful  interference. 
Also,  MSS  licensees  engaging  in  pre- 
operational build-out  and  testing  are 
required  to  comply  with  §§  5.83,  5.85(c), 
5.111  and  5.117. 

Finally,  the  Commission  modified 
§  25.117(f)  to  require  that  any  initial 
application  for  the  modification  of  a 
space  station  license  to  add  an  ancillary 
terrestrial  component  be  placed  on 
notice  for  public  conunent. 

Procedural  Matters 

Supplemental  Final  Regulatory 
Flexibility  Certification 

The  Regulatory  Flexibility  Act  of 
1980,  as  amended  (RFA),  requires  that  a 
regulatory  flexibility  analysis  be 
prepared  for  notice-and-comment  rule 
making  proceedings,  luiless  the  agency 
certifies  that  "the  rule  will  not,  if 
promulgated,  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities."  (The  RFA,  5 
U.S.C.  601-612,  has  been  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  Public  Law  104-121,  Title  H, 
110  Stat.  857  (1996).)  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  linder  the 
Small  Business  Act.  See  5  U.S.C.  601(3) 
(incorporating  by  reference  the 
definition  of  "small-business  concern" 
in  the  Small  Business  Act,  15  U.S.C. 
632).  Pursuant  to  5  U.S.C.  601(3),  the 
statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after 
consultation  with  the  Office  of 
Advocacy  of  the  Small  Business 
Administration  and  after  opportunity 
for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the 
agency  and  publishes  such  definition(s) 
in  the  Federal  Register."  A  "small 
business  concern"  is  one  which:  (1)  Is 
independently  owmed  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  U.S.  Small  Business 
Administration  (SBA).  See  15  U.S.C. 
632.  The  SBA  has  developed  a  small 
business  size  standard  for  Satellite 
Telecommunications,  which  consists  of 
all  such  companies  having  $12.5  million 
or  less  in  annual  revenue.  See  13  CFR 
121.201.  NAICS  code  517410. 


Pursuant  to  the  RFA,  the  Conunission 
incorporated  a  Final  Regulatory 
Flexibility  Certification  into  the  Report 
and  Order.  For  the  reasons  described 
below,  we  now  incorporate  this 
supplemental  final  certification  into  the 
Order  on  Reconsideration  and  certify 
that  the  policies  and  rules  adopted  in 
the  Order  on  Reconsideration  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Order  on  Reconsideration  will 
allow  MSS  operators  to  file  applications 
prior  to  meeting  the  gating 
requirements.  MSS  operators  that  have 
been  granted  authorization  will  be 
required  to  notify  the  Commission 
within  thirty  days  once  the  MSS 
operator  begins  providing  /^TC  service. 
Finally,  the  rules  will  permit  an  MSS 
provider  to  consfruct  and  test,  at  the 
operator's  risk,  at  any  time  after  an  MSS 
provider  has  initiated  physical 
construction  on  the  MSS  system 
satellites  and  notified  the  Commission 
concerning  the  initiation  of  MSS  system 
satellite  construction  and  the  MSS 
operator's  intent  to  construct  and  test 
ATC  facilities.  The  rule  changes 
adopted  in  the  Order  on 
Reconsideration  will  have  no  significant 
economic  impact  on  sm411  entities 
because  the  MSS  operators  will  not  be 
required  to  make  use  of  the  additional 
capability.  Under  the  rules  adopted  in 
the  Order  on  Reconsideration,  die 
Commission  has  permitted  additional 
flexibilify  that  will  enhance  the  ability 
of  MSS  operators  to  offer  American 
consumers  high  quality,  affordable 
mobile  services  on  land,  in  the  air,  and 
over  the  oceans  without  using  spectnun 
resources  beyond  the  spectrum  already 
allocated  and  authorized  for  MSS  use  in 
these  bands. 

The  Commission  also  finds  that  this 
Order  on  Reconsideration — which 
brings  additional  flexibility  to  existing 
MSS  licensees — will  not  affect  a 
substantial  number  of  small  entities. 
There  are  currently  five  2  GHz  MSS 
licensees,  two  Big  LEO  MSS  licensees 
and  three  L-band  MSS  license9s 
authorized  to  provide  service  in  the 
United  States.  Although  at  least  one  of 
the  2  GHz  MSS  system  licensees  and 
one  of  the  Big  LEO  licensees  are  small 
businesses,  small  businesses  often  do 
not  have  the  financial  ability  to  become 
MSS  system  operators  because  of  the 
high  implementation  costs  associated 
with  satellite  systems  and  services.  We 
expect  that,  by  the  time  of  MSS  ATC 
system  implementation,  these  current 
small  businesses  will  no  longer  be 
considered  small  due  to  the  capital 
requirements  for  launching  and 
operating  a  proposed  system. 
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!  Clau  ses 


Ordering 

Pursuant  to 
303(c),  303(e), 
Communicatidns 
amended,  47 
302.  303(c) 
this  Order  on 
adopted  and 
amended,  as 
changes,  effect  i 


sections  4(i),  7,  302, 
303(f)  and  303(r)  of  the 

Act  of  1934,  as 
S.C.  sections  154(i),  157, 

,  303(f)  and  303(r). 
teconsideration  is 

part  25  of  the  rules  is 
fied  in  the  rule 
ive  September  11,  2003. 


I' 
3C  3(e) 


that 
s  )ecit 


in  47  CTR  Part  25 

ites. 


List  of  Subject^ 

Radio,  Satel 
Telecommuni(  ations 

Federal  Commu  lications  Commission. 
Marlene  H.  Dorfch, 

Secretary-. 

Rule  Changes  i 

PART  25— SATELLITE 


COMMUNICA 


■  1 .  The  autho  ity 
continues  to  n  ad 


Authority:  47 
applies.  Sections 
and  322  of  the  C^mm 
amended.  47  U. 
309  and  332,  un 


J.S.C.  701-744.  Interprets  or 
4.  301,  302.  303,  307,  309 

unications  Act,  as 
.C.  154,301.302,303.307, 
ess  otherwise  noted. 


■  2.  Section  25 . 
revising 


117  is  amended  by 
paragi  aph  (f)  to  read  as  follows: 


§  25. 11 7    Modif  cation  of  station  license. 


icat 


(f)  An  appli 
a  space  station 
ancillary  terrestrial 
eligible  satelli 
as  a  request  foi 
the  particulars  of 
by  the  applicaiit 
criteria  specifi 
Notwithstandi  ig 
an  application 
the  Commissiqn 
application  fo 
space  station  1 
terrestrial 
public  commejit 
in  §  25.149(f) 
authority  to 
component  to 
network  shall 
applicant  has 
compliance  w 
§  25.149(b). 
■  3.  Section 


IONS 


citation  for  part  25 
as  follows: 


ion  for  modification  of 
license  to  add  an 


component  to  an 
;  network  will  be  treated 
a  minor  modification  if 
operations  provided 
comply  with  the 
din  §25.149. 

the  treatment  of  such 
as  a  minor  modification, 
shall  place  any  initial 
the  modification  of  a 
cense  to  add  an  ancillary 
on  notice  for 
.  Except  as  provided  for 
lo  application  for 

an  ancillary  terrestrial 
m  eligible  satellite 
)e  granted  until  the 
I  emonstrated  actual 
th  the  criteria  specified  in 


com  jonent  i 


ac  d 


25.136 


revismg  parag 
read  as  follow; 


§25.136    Licencing 
Band  mobile-saiellite 


is  amended  by 
1  aphs  (f),  (g),  and  (h)  to 


provisions  for  the  L- 
service. 


(f)  Incoqjordtion 
terrestrial  con  ponent 
an  L-hand  mokile 
system.  Any  li 
construct  and 


of  ancillary 

base  station  into 
satellite  service 
i^ensee  authorized  to 
aunch  an  L-band  mobile- 


satellite  system  may  construct  ancillary 
terrestrial  component  (ATC)  base 
stations  as  defined  in  §  25.201  at  its  own 
risk»and  subject  to  the  conditions 
specified  in  this  subpart  any  time  after 
commencing  construction  of  the  mobile- 
satellite  service  system. 

(g)  Pre-operational  build-out  and 
testing.  An  MSS  licensee  may,  without 
further  authority  from  the  Commission 
and  at  its  own  risk  engage  in  pre- 
operational build-out  and,  conduct 
equipment  tests  for  the  purpose  of 
making  such  adjustments  and 
measurements  as  may  be  necessary  to 
assuje  compliance  with  the  terms  of  the 
technical  provisions  of  its  MSS  license, 
ATC  operation  requirements,  the  rules 
and  regulations  in  this  Part  and  the 
applicable  engineering  standards.  Prior 
to  engaging  in  such  pre-operational 
build-out  and  testing,  an  MSS  licensee 
must  notify  the  Commission  concerning 
the  initiation  of  MSS  system  satellite 
construction  and  the  MSS  operator's 
intent  to  construct  and  test  ATC 
facilities.  This  notification  must  take  the 
form  of  a  letter  formally  filed  with  the 
Commission  in  the  appropriate  MSS 
license  docket.  Such  letter  shall  specify 
the  frequencies  on  which  the  MSS 
licensee  proposes  to  engage  in  pre- 
operational testing  and  shall  specify  the 
name,  address,  telephone  number  and 
other  such  information  as  may  be 
necessary  to  contact  a  MSS  licensee 
representative  for  the  reporting  and 
mitigation  of  any  interference  that  may 
occur  as  a  result  of  such  pre-operational 
testing  and  build-out.  MSS  licensees 
engaging  in  pre-operational  build-out 
and  testing  must  also  comply  with 
§§  5.83,  5.85(c),  5.111,  and  5.117  of  this 
chapter  relating  to  experimental 
operations.  An  MSS  licensee  may  not 
offer  ATC  service  to  the  public  for 
compensation  during  pre-operational 
testing.  In  order  to  operate  any  ATC 
base  stations,  such  a  licensee  must  meet 
all  the  requirements  set  forth  in  §  25.147 
and  must  have  been  granted  ATC 
authority. 

(h)  Aircraft.  All  portable  or  hand-held 
transceiver  units  (including  transceiver 
units  installed  in  other  devices  that  are 
themselves  portable  or  hand-held) 
having  operating  capabilities  in  the 
1626.5-1660.5  MHz  and  1525-1559 
MHz  bands  shall  bear  the  following 
statement  in  a  conspicuous  location  on 
the  device:  "This  device  may  not  be 
operated  while  on  board  aircraft.  It  must 
be  turned  off  at  all  times  while  on  board 
aircraft." 

■  4.  Section  25.143  is  amended  by 
revising  paragraphs  (i),  (j),  and  (k)  to  read 
as  follows: 


§  25. 1 43    Licensing  provisions  for  ttie  1 .6/ 
2.4  GHz  mobile-satellite  service  and  the  2 
GHz  mobile-satellite  service. 

***** 

(i)  Incorporation  of  ancillary 
terrestrial  component  base  stations  into 
a  1.6/2.4  GHz  mobile-satellite  service 
network  or  a  2  GHz  mobile-satellite 
service  network.  Any  licensee 
authorized  to  construct  and  laimch  a 
1.6/2.4  GHz  or  a  2  GHz  mobile-satellite 
system  may  construct  ancillary 
terrestrial  component  (ATC)  base 
stations  as  defined  in  §  25.201  at  its  own 
risk  and  subject  to  the  conditions 
specified  in  this  subpart  any  time  after 
commencing  construction  of  the  mobile- 
satellite  service  system. 

(j)  Pre-operational  build-out  and 
testing.  An  MSS  licensee  mayi  without 
further  authority  from  the  Commission 
and  at  its  own  risk,  engage  in  pre- 
operational build-out  and  conduct 
equipment  tests  for  the  purpose  of 
making  such  adjustments  and 
measurements  as  may  be  necessary  to 
assure  compliance  with  the  terms  of  the 
technical  provisions  of  its  MSS  license, 
ATC  operation  requirements,  the  rules 
and  regulations  in  this  Part  and  the 
applicable  engineering  standards.  Prior 
to  engaging  in  such  pre-operational 
build-out  and  testing,  an  MSS  licensee 
must  notify  the  Commission  concerning 
the  initiation  of  MSS  system  satellite 
construction  and  the  MSS  operator's 
intent  to  construct  and  test  ATC 
facilities.  This  notification  must  take  the 
form  of  a  letter  formally  filed  with  the 
Commission  in  the  appropriate  MSS 
license  docket.  Such  letter  shall  specify 
the  frequencies  on  which  the  MSS 
licensee  proposes  to  engage  in  pre- 
operational testing  and  shall  specif}'  the 
name,  address,  telephone  number  and 
other  such  information  as  may  be 
necessary  to  contact  a  MSS  licensee 
representative  for  the  reporting  and 
mitigation  of  any  interference  that  may 
occur  as  a  result  of  such  pre-operational 
testing  and  build-out.  MSS  licensees 
engaging  in  pre-operational  build-out 
and  testing  must  also  comply  with 
§§5.83,  5.85(c),  5.111,  and  5.117  of  this 
chapter  relating  to  experimental 
operations.  An  MSS  licensee  may  not 
offer  ATC  service  to  the  public  for 
compensation  during  pre-operational 
testing.  In  order  to  operate  any  ATC 
base  stations,  such  a  licensee  must  meet 
all  the  requirements  set  forth  in  §  25.149 
and  must  have  been  granted  ATC 
authority. 

(k)  Aircraft.  ATC  mobile  terminals 
must  be  operated  in  accordance  with 
25.136(a).  All  portable  or  hand-held 
transceiver  units  (including  transceiver 
luiits  installed  in  other  devices  that  are 
themselves  portable  or  hand-held) 
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having  operating  capabilities  in  the 
2000-2020/2180-2200  MHz  or  1610- 
1626.5  MHz/2483.5-2500  MHz  bands 
shall  bear  the  following  statement  in  a 
conspicuous  location  on  the  device: 
"This  device  may  not  be  operated  while 
on  board  aircraft.  It  must  be  turned  off 
at  all  times  while  on  board  aircraft." 
***** 

■  5.  Section  25.149  is  revised  to  read  as 
follows: 

§25.149    Application  requirements  for 
ancillary  terrestrial  components  in  the 
mobile-satellite  service  networks  operating 
in  the  1.571.6  GHz.  1.6/2.4  GHz  and  2  GHz 
mobile-satellite  service. 

(a)  Applicants  for  ancillary  terrestrial 
component  authority  shall  demonstrate 
that  the  applicant  does  or  will  comply 
with  the  following  through  certification 
or  explanatory  technical  exhibit,  as 
appropriate: 

(1)  ATC  shall  be  deployed  in  the 
forward-band  mode  of  operation 
whereby  the  ATC  mobile  terminals 
transmit  in  the  MSS  uplink  bands  and 
the  ATC  base  stations  transmit  in  the 
MSS  downlink  bands  in  portions  of  the 
2000-2020  MHz/2180-2200  MHz  bands 
(2  GHz  band),  the  1626.5-1660.5  MHz/ 
1525-1559  MHz  bands  (L-band).  and  the 
1610-1626.5  MHz/2483.5-2500  MHz 
bands  (Big  LEO  band). 

(2)  ATC  operations  shall  be  limited  to 
certain  frequencies: 

(i)  In  the  2000-2020  MHz/2180-2200 
MHz  bands  (2  GHz  MSS  band),  ATC 
operations  are  limited  to  the  selected 
assignment  of  the  2  GHz  MSS  licensee 
that  seeks  ATC  authority. 

(ii)  hi  the  1626.5-1660.5  MHz/1525- 
1559  MHz  bands  (L-band).  ATC 
operations  are  limited  to  the  fi^uency 
assignments  authorized  and 
internationally  coordinated  for  the  MSS 
system  of  the  MSS  licensee  that  seeks 
ATC  authority. 

(iii)  In  the  1610-1626.5  MHz/2483.5- 
2500  MHz  bands  (Big  LEO  band).  ATC 
operations  are  limited  to  the  1610- 
1615.5  MHz.  1621.35-1626.5  MHz.  and 
2492.5-2498.0  MHz  bands  and  to  the 
specific  frequencies  authorized  for  use 
by  the  MSS  licensee  that  seeks  ATC 
authority. 

(3)  ATC  operations  shall  not  exceed 
the  geographical  coverage  area  of  the 
mobile  satellite  service  network  of  the 
applicant  for  ATC  authority. 

(4)  ATC  base  stations  shall  comply 
with  all  applicable  antenna  and 
structural  clearance  requirements 
established  in  part  17  of  this  chapter. 

(5)  ATC  base  stations  and  mobile 
terminals  shall  comply  with  part  1  of  * 
this  chapter.  Subpart  I — Procedures 
Implementing  the  National 
Environmental  Policy  Act  of  1969. 


including  the  guidelines  for  hiunan 
exposure  to  radio  frequency 
electromagnetic  fields  as  defined  in 
§§  1.1307(b)  and  1.1310  of  this  chapter 
for  PCS  networks. 

(6)  ATC  base  station  operations  shall 
use  less  than  all  available  MSS 
frequencies  when  using  all  available 
frequencies  for  ATC  base  station 
operations  would  exclude  otherwise 
available  signals  from  MSS  space- 
stations. 

(b)  Applicants  for  an  ancillary 
terrestrial  component  shall  demonstrate 
that  the  applicant  does  or  will  comply 
with  the  following  criteria  through 
certification: 

(1)  Geographic  and  temporal 
coverage,  (i)  For  the  2  GHz  MSS  band, 
an  applicant  must  demonstrate  that  it 
can  provide  space-segment  service 
covering  all  50  states,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands  one-hundred 
percent  of  the  time,  consistent  with  the 
coverage  requirements  for  2  GHz  MSS 
GSO  operators. 

(ii)  For  the  L-band.  an  applicant  must 
demonstrate  that  it  can  provide  space- 
segment  service  covering  all  50  states. 
Puerto  Rico,  and  the  U.S.  Virgin  Islands 
one-hundred  percent  of  the  time,  unless 
it  is  not  technically  possible  for  the  MSS 
operator  to  meet  the  coverage  criteria 
from  its  orbital  position. 

(iii)  For  the  Big  LEO  band,  an 
applicant  must  demonstrate  that  it  can 
provide  space-segment  service  to  all 
locations  as  far  north  as  70°  North 
latitude  and  as  far  south  as  55°  South 
latitude  for  at  least  seventy-five  percent 
of  every  24-hour  period,  i.e.,  that  at  least 
one  satellite  will  be  visible  above  the 
horizon  at  an  elevation  angle  of  at  least 
5°  for  at  least  18  hoius  each  day,  and  on 
a  continuous  basis  throughout  the  fifty 
states,  Puerto  Rico  and  the  U.S.  Virgin 
Islands,  i.e.,  that  at  least  one  satellite 
will  be  visible  above  the  horizon  at  an 
elevation  angle  of  at  least  5°  at  all  times. 

(2)  Replacement  satellites,  (i) 
Operational  NGSO  MSS  ATC  systems 
shall  maintain  an  in-orbit  spare  satellite. 

(ii)  Operational  GSO  MSS  ATC 
systems  shall  maintain  a  spare  satellite 
on  the  ground  within  one  year  of 
commencing  operations  and  launch  it 
into  orbit  during  the  next  commercially 
reasonable  launch  window  following  a 
satellite  failure. 

(iii)  All  MSS  ATC  licensees  must 
report  any  satellite  failures, 
malfunctions  or  outages  that  may 
require  satelUte  replacement  within  ten 
days  of  their  occurrence. 

(3)  Commercial  availability.  Mobile- 
satellite  service  must  be  commercially 
available  [viz.,  offering  services  for  a  fee) 
in  accordance  with  the  coverage 
requirements  that  pertain  to  each  band 


as  a  prerequisite  to  an  MSS  licensee's 
offering  ATC  service. 

(4)  Integrated  services.  MSS  ATC 
licensees  shall  offer  an  integrated 
service  of  MSS  and  MSS  ATC. 
Applicants  for  MSS  ATC  may  establish 
an  integrated  service  offering  by 
affirmatively  demonstrating  that: 

(i)  The  MSS  ATC  operator  will  use  a 
dual-mode  handset  that  can 
communicate  with  both  the  MSS 
network  and  the  MSS  ATC  component 
to  provide  the  proposed  ATC  service;  or 

(ii)  Other  evidence  establishing  that 
the  MSS  ATC  operator  will  provide  an 
integrated  service  offering  to  the  public. 

(5)  In-band  operation,  (i)  In  the  2  GHz 
MSS  band,  MSS  ATC  is  limited  to  an 
MSS  licensee's  selected  assignment. 
MSS  ATC  operations  on  fi^uencies 
beyond  the  MSS  licensee's  selected 
assignment  are  prohibited. 

(ii)  In  the  Big  LEO  band,  MSS  ATC  is 
limited  to  no  more  than  5.5  MHz  of 
spectrum  in  each  direction  of  operation. 
Licensees  in  these  bands  may 
implement  ATC  only  on  those  channels 
on  which  MSS  is  authorized,  consistent 
with  the  Big  LEO  band-sharing 
arrangement. 

(iii)  hi  the  L-band,  MSS  ATC  is 
limited  to  those  frequency  assignments 
available  for  MSS  use  in  accordance 
with  the  Mexico  City  Memorandum  of 
Understanding,  its  successor  agreements 
or  the  result  of  other  organized  efforts  of 
international  coordination. 

(c)  Equipment  certification.  (1)  Each 
ATC  MET  utilized  for  operation  under 
this  part  and  each  transmitter  marketed, 
as  set  forth  in  §  2.803  of  this  chapter, 
must  be  of  a  type  that  has  been 
authorized  by  the  Commission  under  its 
certification  procedure  for  use  under 
this  part. 

(2)  Any  manufacturer  of  radio 
transmitting  equipment  to  be  used  in 
these  services  may  request  equipment 
authorization  following  the  procedures 
set  forth  in  subpart  J  of  part  2  of  this 
chapter.  Equipment  authorization  for  an 
individual  transmitter  may  be  requested 
by  an  applicant  for  a  station 
authorization  by  following  the 
procedures  set  forth  in  part  2  of  this 
chapter. 

(3)  Licensees  and  manufacturers  are 
subject  to  the  radiofr«quency  radiation 
exposure  requirements  specified  in 

§§  1.1307(b).  2.1091  and  2.1093  of  this 
chapter,  as  appropriate.  MSS  ATC  base 
stations  must  comply  with  the 
requirements  specified  in  §  1.1307(b)  of 
this  chapter  for  PCS  base  stations.  MSS 
ATC  mobile  terminals  must  comply 
with  the  requirements  specified  for 
mobile  and  portable  PCS  treinsmitting 
devices  in  §  1.1307(b)  of  this  chapter. 
MSS  ATC  mobile  terminals  must  also 
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comply  with  fce  requirements  in 
§§2.1091  and|2.1093  of  this  chapter  for 
Satellite  Comi  nunications  Services 
devices.  Appl  cations  for  equipment 
authorization  of  mobile  or  portable 
devices  opera  ing  under  this  section 
must  contain  i  statement  confirming 
compliance  w  ith  these  requirements  for 
both  fundamental  emissions  and 
unwanted  em  ssions.  Technical 
information  s  lowing  the  basis  for  this 
statement  mu:  it  be  submitted  to  the 
Commission  i  pon  request. 

(d)  Applica  its  for  an  ancillary 
terrestrial  component  authority  shall 
demonstrate  t  lat  the  applicant  does  or 
will  comply  v  ith  the  provisions  of 
§§1.924  and  ;  5.203(e)  through  25.203(g) 
and  with  §§  2  i.252.  25.253,  or  25.254,  as 
appropriate,  t  u^ough  certification  or 
explanatory  t(  chnical  exhibit. 

(e)  Except  a  >  provided  for  in 
paragraph  (f)  i  »f  this  section,  no 
application  fo  r  an  ancillary  terrestrial 
component  sli  all  be  granted  until  the 
applicant  has  demonstrated  actual 
compliance  w  ith  the  provisions  of 
paragraph  (b)  jf  this  section.  Upon 
receipt  of  AT( !  authority,  all  ATC 
licensees  mus ;  ensure  continued 
compliance  \v  ith  this  section  and 

§§  25.252.  25.  !53,  or  25.254.  as 
appropriate. 

(f)  Special  p  rovision  for  operational 
MSS  systems.  Applicants  for  MSS  ATC 
authority  wit!  operational  MSS  systems 
that  are  in  act  lal  compliance  with  the 
requirements  prescribed  in  paragraphs 
(b)(1),  (b)(2),  and  (b)(3)  of  this  section  at 
the  time  of  ap  jlication  may  elect  to 
satisfy  the  req  iirements  of  peu'agraphs 
(b)(4)  and  (b)(  i)  of  this  section 
prospectively  3y  providing  a  substantial 
showing  in  its  certification  regarding 
how  the  appli  :ant  will  comply  with  the 
requirements  )f  paragraphs  (b)(4)  and 
(b)(5)  of  this  s  jction.  Notwithstanding 

§  25.117(f)  an(   paragraph  (e)  of  this 
section,  the  Ci  tmmission  may  grant  an 
application  fo  r  ATC  authority  based  on 
such  a  prospe:tive  substantial  showing 
if  the  Commis  sion  finds  that  operations 
consistent  wil  i  the  substantial  showing 
will  result  in  actual  compliance  with 
the  requireme  nts  prescribed  in 
paragraphs  (b  (4)  and  (b)(5)  of  this 
section.  An  V!  SS  ATC  applicant  that 
receives  a  grai  it  of  ATC  authority 
pursuant  to  tli  is  paragraph  (f)  shall 
notify  the  Cor  imission  within  30  days 
once  it  begins  providing  ATC  service. 
This  notificat  on  must  take  the  form  of 
a  letter  forma  ly  filed  with  the 
Commission  i  a  the  appropriate  MSS 
license  docke  and  shall  contain  a 


certification  that  the  MSS  ATC  service 
is  consistent  with  its  ATC  authority. 

[FR  Doc.  03-20325  Filed  8-11-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  390  and  398 
[Docket  No.  FMCSA-2000-7017] 
RIN2126-AA52 

Safety  Requirements  for  Operators  of 
Small  Passenger-Carrying  Commercial 
Motor  Vehicles  Used  In  Interstate 
Commerce 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
action:  Final  rule. 

SUMMARY:  FMCSA  amends  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  to  require  that  motor  carriers 
operating  commercial  motor  vehicles 
(CMVs),  designed  or  used  to  transport 
between  9  and  15  passengers  (including 
the  driver)  in  interstate  commerce,  must 
comply  with  the  applicable  safety 
regulations  when  they  are  directly 
compensated  for  such  services  and  the 
vehicle  is  operated  beyond  a  75  air  mile 
radius  (86.3  statute  miles  or  138.9 
kilometers)  from  the  driver's  normal 
work-reporting  location.  The  agency  has 
revised  its  proposed  distance  threshold 
to  focus  on  the  distance  that  the  driver 
operates  the  vehicle,  as  opposed  to  the 
distance  that  the  passengers  are 
transported.  These  motor  carriers, 
drivers,  and  vehicles  are  now,  through 
this  rule,  subject  to  the  same  safety 
requirements  as  motor  coach  operators, 
except  for  the  commercial  driver's 
license,  and  controlled  substances  and 
alcohol  testing  regulations.  This  rule 
implements  section  212  of  the  Motor 
Carrier  Safety  Improvement  Act  of  1999 
(MCSIA). 

DATES:  This  final  rule  is  effective  on 
September  11,  2003.  Compliance  Date. 
Affected  motor  carriers  must  be  in 
compliance  with  this  rule  no  later  than 
November  10,  2003. 
ADDRESSES: 

Assistance  for  Small  Entities:  The 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121) 
requires  the  FMCSA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  FMCSA's 
jurisdiction.  Thus,  if  any  small  entity, 
organization,  or  governmental 


jurisdiction  has  a  question  regarding 
this  document,  please  contact  an 
FMCSA  Division  office  in  your  State  or 
an  FMCSA  Service  Center  for  a  given 
geographic  area.  For  phone  numbers  -- 
and  addresses,  go  to  http:// 
www.fmcsa.dot.gov/aboutus/fieldoffs,  or 
call  1-800-832-5660,  or  Fax  (202)  366-  : 
8842.  FMCSA,  Attn:  Commercial 
Passenger  Carrier  Safety  Division  (MC- 
PSB),  Washington,  DC  20590. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  am  and  5 
pm,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 

Larry  W.  Minor.  (202)  366-4009,  Chief. 
Vehicle  and  Roadside  Operations 
Division  (MC-PSV);  or  Mr.  Philip  J. 
Hanley,  (202)  366-9131,  Commercial 
Passenger  Carrier  Safety  Division  (MC- 
PSB),  Federal  Motor  Carrier  Safety 
Administration,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

Congressional  Mandate  to  Regulate 
Small  Passenger-Carrying  Commercial 
Motor  Vehicles  (CMVs) 

Section  212  of  the  Motor  Carrier 
Safety  Improvement  Act  of  1999 
(MCSIA),  (Pub.  L.  106-159,  113  Stat. 
1748,  December  9, 1999),  requires  that 
the  FMCSA  make  its  safety  regulations 
applicable  to:  (1)  Commercial  vans 
referred  to  as  "camionetas,"  and  (2) 
those  commercial  vans  operating  in 
interstate  commerce  outside  of 
commercial  zones  that  have  been 
determined  to  pose  serious  safety  risks. 

Prior  to  enactment  of  the  MCSIA, 
section  4008(a)(2)  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21)  Public  Law  105-178,  112  Stat.  107, 
June  9,  1998)  amended  the  passenger- 
vehicle  component  of  the  commercial 
motor  vehicle  (CMV)  definition  in  49 
U.S.C.  31132(1).  CMV  is  now  defined 
statutorily  to  mean  a  self-propelled  or 
towed  vehicle  used  on  the  highways  in 
interstate  commerce  to  transport 
passengers  or  property,  if  the  vehicle — 

(A)  has  a  gross  vehicle  weight  rating 
or  gross  vehicle  weight  of  at  least  10,001 
pounds,  whichever  is  greater; 

(B)  is  designed  or  used  to  transport 
more  than  8  passengers  (including  the 
driver)  for  compensation; 


Federal  Register/Vol.  68,  No.  155 /Tuesday.  August  12,  2003 /Rules  and  Regulations  47861 


(C)  is  designed  or  used  to  transport 
more  than  15  passengers,  including  the 
driver,  and  is  not  used  to  transport 
passengers  for  compensation;  or 

(D)  is  used  in  transporting  material 
found  by  the  Secretary  of  Transportation 
to  be  hazardous  imder  section  5103  of 
this  title  and  transported  in  a  quantity 
requiring  placarding  under  regulations 
prescribed  by  the  Secretary  under 
section  5103. 

Under  section  4008(b)  of  the  TEA-21, 
operators  of  the  CMVs  defined  by 
section  31132(1)(B)  would  automatically 
become  subject  to  the  FMCSRs  one  year 
after  the  date  of  enactment  of  the  TEA- 
21,  if  they  were  not  already  covered, 
"except  to  the  extent  that  the  Secretary 
[of  Transportation)  determines,  through 
a  rulemaking,  that  it  is  appropriats  to 
exempt  such  operators  of  commercial 
motor  vehicles  from  the  application  of 
those  regulations."  Section  4008(b)  of 
the  TEA-21  is  a  mandate  either  to 
impose  the  FMCSRs  on  previously 
unregulated  smaller-capacity  passenger 
vehicles,  or  to  exempt  through  notice 
and  comment  rulemaking  some  or  all  of 
the  operators  of  such  vehicles. 

On  September  3, 1999,  the  Federal 
Highway  Administration  (FHWA) 
published  an  interim  final  rule  to  adopt 
the  new  statutory  definition  of  a  CMV 
(64  FR  48510).'  The  agency  revised  its 
regulatory  definition  of  CMV  to  be 
consistent  with  the  statute,  but 
exempted  the  operation  of  these  small 
passenger-carrying  vehicles  from  all  of 
the  FMCSRs  pending  the  completion  of 
a  separate  rulemaking  in  which  the 
agency  proposed  requiring  operators  of 
such  vehicles  to  file  a  motor  carrier 
identification  report,  mark  their  CMVs 
with  a  USDOT  identification  number 
and  certain  other  information,  and 
maintain  an  accident  register.  The 
notice  of  proposed  rulemaking  (NPRM) 
for  that  rule  was  also  published  on 
September  3,  1999,  at  64  FR  48518. 

On  January  11,  2001  (66  FR  2756).  the 
FMCSA  published  a  final  rule  that 
amended  49  CFR  390.5  to  adopt  the 
statutory  definition  of  "commercial 
motor  vehicle"  published  in  the  interim 
final  rule  on  September  3,  1999.  The 
final  rule  also  revised  §  390.3(f)(6)  to 
require  that  all  operators  of  CMVs 
designed  or  used  to  transport  between  9 
and  15  passengers  for  compensation  (1) 
complete  a  motor  carrier  identification 


'  The  MCSIA  established  the  FMCSA  in  the 
Department  of  Transportation.  On  lanuary  4.  2000. 
the  Office  of  the  Secretary  published  a  final  rule 
rescinding  the  authority  previously  delegated  to  the 
former  Office  of  Motor  Carrier  Safety  (OMCS) 
within  FHWA  (65  FR  220).  This  authority  is  now 
delegated  to  the  FMCSA.  Rulemaking,  enforceLient , 
and  other  activities  of  the  former  OMCS  while  part 
of  the  FHWA  are  now  administered  by  the  FMCSA. 


report  (Form  MCS-150)  (49  CFR 
390.19);  (2)  comply  with  certain 
provisions  of  the  CMV  marking 
regulation  (49  CFR  390.21);  and  (3) 
maintain  an  accident  register  (49  CFR 
390.15).  These  actions  were  intended  to 
enable  the  agency  to  monitor  the 
operational  safety  of  all  motor  carriers 
operating  small  passenger-carrying 
vehicles  for  compensation.  In  addition, 
the  three  requirements  were  intended  to 
help  the  agency  compile  information  on 
the  number  of  motor  carriers  operating 
small  passenger-carrying  vehicles  for 
compensation,  the  location  of  their 
principal  places  of  business,  the  number 
of  vehicles  operated,  and  the  number  of 
drivers  employed. 

On  January  11,  2001  (66  FR  2767), 
FMCSA  also  published  an  NPRM  for 
this  proceeding.  Section  212  of  MCSIA 
required  FTvlCSA  to  complete  a 
rulemaking  to  determine  whether  motor 
carriers  operating  motor  vehicles 
designed  or  used  to  transport  between  9 
and  15  passengers  (including  the  driver) 
for  compensation  should  be  covered  by 
the  FMCSRs.  Congress  directed  that,  as 
a  minimum,  the  regulations  shall  apply 
to  (1)  commercial  vans  referred  to  as 
"camionetas,"  and  (2)  those  commercial 
vans  operating  in  interstate  commerce 
outside  of  commercial  zones  that  have 
been  determined  to  pose  serious  safety 
risks. 

This  final  nde  makes  the  FMCSRs 
applicable  to  all  motor  carriers 
operating  CMVs,  designed  or  used  to 
transport  between  9  and  15  passengers 
(including  the  driver),  in  interstate 
commerce  for  "direct  compensation" 
when  the  vehicle  is  operated  beyond  a 
75  air  mile  radius  (86.3  statute  miles  or 
138.9  kilometers)  from  the  driver's 
normal  work-reporting  location.  This 
decision  is  based  on:  (1)  The  FMCSA's 
understanding  of  Congress's  and  the 
commercial  passenger  carrier  iisdustry's 
usage  of  the  term  "camionetas";  (2) 
analysis  of  comments  submitted  in 
response  to  the  agency's  August  5,  1998 
(63  FR  41766)  advance  notice  of 
proposed  rulemaking  (ANPRM) 
concerning  the  definition  of  CMV:  (3) 
analysis  of  comments  submitted  in 
response  to  the  September  3, 1999 
interim  final  rule  jmd  NPRM;  (4) 
analysis  of  comments  submitted  in 
response  to  the  January  11,  2001  NPRM; 
and  (5)  an  analysis  of  accident  data 
concerning  commercial  van 
transportation  of  passengers.  The  agency 
believes  that  this  approach  will  be  more 
effective  than  other  alternatives  for 
responding  to  congressional  and  public 
safety  concerns  about  the  use  of  small 
passenger-carrying  CMVs  in  long-haul 
for-hire  operations  throughout  the 
United  States,  including  such 


operations  for  compensation  by  foreign- 
based  motor  carriers  to  and  from  the 
United  States. 

Covered  Camioneta  Operations 

Fiulhermore,  section  212  of  the 
MCSLA  requires  the  agency  to  make  the 
safety  regulations  applicable  to 
camioneta  operations.  The  statute  did 
not  define  the  term  camioneta,  but 
Congress  issued  an  explanatory 
statement  [see  145  Cong.  Rec.  Hi  2868. 
at  H12873,  November  18,  1999)  that 
suggests  camioneta  operations  are  those 
that  involve  transporting  passengers 
from  Mexico  to  the  United  States  and 
vice  versa. 

FMCSA  does  not  have  information 
concerning  the  number  of  motor  carriers 
with  CMV  operations  that  fit  the 
description  of  camioneta.  The  Texas 
Department  of  Public  Safety,  in 
comments  to  the  September  3,  1999 
interim  final  rule  and  NPRM  published 
on  the  same  day,  described  camioneta 
operations  as  those  transporting 
passengers  "between  major  cities  in 
Texas  and  the  other  southern  States  to 
and  from  our  borders  with  Mexico." 
Based  on  analysis  of  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  Fatality  Analysis  Reporting 
System  (EARS),  the  agency  believes  the 
accident  data  suggest  that,  if  there  are 
fatal  accidents  involving  these 
operators,  the  vast  majority  of  vehicles 
appear  to  be  registered  in  the  United 
States.  While  they  may  travel  between 
points  in  Mexico  and  the  United  States, 
the  vehicles  are  not  necessarily  based  in 
Mexico. 

Rather  than  adopting  a  rule  that 
specifically  targets,  in  part,  vehicles  that 
actually  cross  the  border,  FMCSA 
continues  to  believe  section  212  should 
be  implemented  by  focusing  on  the 
distance  traveled.  The  distance-based 
approach  used  in  this  final  rule  will 
capture  CMV  operators  that  transport 
passengers  from  the  U.S. -Mexico  border 
to  ma)or  cities  in  Texas  and  other  States. 
Carriers  that  actually  cross  the  border 
will  also  be  covered,  but  only  in  those 
instances  where  the  driver  operates  the 
vehicle  beyond  a  75  air-mile  radius  from 
his  or  her  normal  work-reporting 
location.  The  distance  the  driver 
operates  could  be  determined  by 
enforcement  personnel,  by  questioning 
the  drivers  about  their  employers,  and 
by  reviewing  any  available  paperwork 
concerning  the  origin  and  the 
destination,  regardless  of  which  side  of 
the  U.S.-Mexico  border  the  trip  begins 
or  ends. 

Alternatives  Considered 

Several  alternatives  or  options  to 
implement  section  212  of  MCSIA  were 
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Pennsylvania  Bus  Association  (PBA); 
Mr.  Alan  Jay  Pomerance,  a  concerned 
citizen;  National  Association  of  State 
Directors  of  Pupil  Transportation 
Services  (State  Directors);  National 
Automobile  Dealers  Association 
(NADA);  National  Council  of  La  Raza 
(NCLR);  National  Limousine 
Association  (NLA);  National  School 
Transportation  Association  (NSTA); 
New  Jersey  Department  of 
Transportation  (NJDOT);  Taxicab, 
Limousine  &  Paratransit  Association 
(TLPA);  Texas  Bus  Association  (TBA); 
Texas  Department  of  Public  Safety 
(TXDPS);  United  Motorcoach 
Association  (UMA);  and  four  college 
students. 

TXDPS,  PBA.  LULAC.  NCLR  and  FJF 
fully  supported  the  proposal  as 
published.  ABA.  TBA,  Greyhound, 
Academy.  CHP.  CDPS.  CVSA. 
Advocates.  ATU.  NJDOT.  AFL-CIO, 
NSTA.  State  Directors.  Mr.  Pomerance. 
and  the  four  students  were  in  favor  of 
the  FMCSA's  rulemaking,  although  they 
generally  believed  that  more  remains  to 
be  done  to  protect  public  safety  and 
help  level  the  playing  field.  Advocates 
and  UMA  opposed  the  exclusion  of 
small  passenger-carrying  vehicle 
operations  within  the  proposed  75  air 
mile  range.  NLA.  TLPA,  NADA,  and 
ACT,  on  the  other  hand,  opposed 
making  the  safety  regulations  applicable 
to  their  members. 

Discussion  of  Comments  and  FMCSA 
Responses 

Direct  Compensation  Criterion 

Eight  commenters  opposed  the  direct 
compensation  criterion  for  determining 
the  aj)plicability  of  the  safety 
requirements.  Five  commenters 
supported  making  safety-related 
operational  regulations  applicable  to 
vehicles  designed  or  used  to  transport 
between  9  and  15  passengers  when  the 
company  holds  itself  out  to  the  public 
as  providers  of  transportation  services, 
or  when  a  company  is  primarily 
engaged  in  providing  surface 
transportation.  ABA  suggested  that  the 
agency  use  the  phrase  "primarily 
engaged  in  for-hire  transportation." 
ABA  points  out  that  in  applying 
requirements  of  the  Americans  with 
Disabilities  Act  for  over-the-road  buses. 
DOT  used  the  terminology  "primarily 
engaged  in  transportation"  in  1998 
regulations  (63  FR  51670.  51692; 
September  1998). 

Greyhound  Stated 

Greyhound's  major  concern  is  that  by 
limiting  applicability  of  the  FMCSRs  to 
smaller  passenger-carrying  commercial  motor 
vehicles,  the  operators  of  which  are  "directly 
compensated"  for  their  transportation 


services.  FMCSA  may  be  creating 
unnecessary  confusion  and  an  inappropriate 
loophole,  We  agree  that  only  carriers  that  are 
"compensated"  for  transportation  be 
regulated,  it  is  the  modifier,  "directly"  that 
causes  the  potential  problem. 

ATU  Stated: 

[Wje  urge  the  agency  to  then  adopt  one  of 
the  alternative  definitions  provided  by 
Greyhound  Lines,  Inc.  in  its  comments  to  the 
proposed  rule.  Specifically,  Greyhound 
suggests  that  the  regulations  be  applied  to 
transportation  for  compensation  in  smaller 
vehicles  provided  by  entities  that  either 
"hold  themselves  out  to  the  public  as 
providers  of  transportation  services"  or  "are 
primarily  engaged  in  providing  surface 
transportation."  We  prefer  the  latter 
formulation,  but  either  one  would  provide  a 
clearer  and  more  precise  definition  of  the 
regulated  class  than  the  "directly" 
compensated  test,  which  would  allow 
organizations  to  avoid  regulation  by  masking 
the  transportation  fee  within  a  "total  package 
charge"  that  includes  other  incidental 
services. 

NJDOT.  CHP,  and  CDPS  generally  contend 
that  the  proposed  definition  will  lead  to 
additional  regulatory  and  enforcement 
problems. 

Response:  FMCSA  agrees  with 
commenters  that  the  rule  should  focus 
first  and  foremost  on  motor  carriers  of 
passengers  that  offer  their  services  to  the 
general  public.  However,  the  agency 
disagrees  with  commenters'  assertions 
that  the  term  "primarily  engaged  in 
providing  siuface  transportation"  is  a 
better  criterion  for  determining  the 
applicability  of  the  FMCSRs  to  these 
motor  carriers.  The  term  "primarily 
engaged  in  providing  surface 
transportation"  requires  that  both  the 
motor  carrier  and  enforcement  officials 
consider  all  of  the  motor  carrier's 
business  activities  before  determining 
whether  the  safety  regulations  apply. 
Each  entity  that  operates  small 
passenger-carrying  vehicles  for 
compensation  in  interstate  commerce, 
regardless  of  the  distance  traveled,  is 
considered  a  motor  carrier,  as  defined  in 
49  CFR  390.5.  Motor  carriers  and 
enforcement  officials  would  have  to 
determine  whether  the  percentage  of 
business  that  concerns  the  for-hire 
transportation  of  passengers  is  sufficient 
for  the  motor  carrier  to  be  primarily 
engaged  in  providing  siu'face 
transportation.  This  may  vary  from 
season  to  season,  or  year  to  year. 
Generally,  enforcement  opportunities 
would  be  limited  to  carrier  visits,  unless 
enforcement  officials  conducting 
destination  inspections  or  similar 
activities  knew,  or  had  reason  to 
believe,  that  the  entity  responsible  for 
the  operation  of  the  vehicle  was 
primarily  engaged  in  providing  surface 
transportation  of  passengers. 
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By  contrast,  the  approach  FMCSA 
proposed  and  adopts  makes  the 
FMCSRs  applicable  for  each  interstate 
trip  beyond  a  75  air  mile  radius  of  the 
driver's  normal  work-reporting  location, 
regardless  of  the  percentage  of  the  motor 
carrier's  business  involving  the  for-hire 
transportation  of  passengers.  Motor 
carriers  and  enforcement  officials  need 
ordy  determine  the  distance  that  the 
vehicle  would  be  operated  (in  the  case 
of  the  motor  carrier  planning  a  trip)  or 
was  operated  (in  the  case  of  the 
enforcement  official),  and  whether  the 
vehicle  was  being  operated  for  direct 
coinpensation.  This  could  be 
accomplished  by  interviewing  the  driver 
and  passengers  to  determine  the  nature 
of  the  trip.  The  inspector  need  not  know 
about,  and  the  motor  carrier  need  not 
estimate,  the  percentages  of  the 
company's  business  operations 
involving  for-hire  passenger 
transportation  in  order  to  determine 
whether  the  FMCSRs  are  applicable  to 
the  trip  in  question. 

We  believe  that  our  approach 
establishes  a  higher  standard  of  safety 
for  the  operators  of  small  passenger 
carrying  vehicles  than  the  approach 
recommended  by  the  commenters. 
FMCSA's  approach  makes  the  rules 
applicable  to  every  trip  that  meets  the 
criterion,  regardless  of  whether  the 
entity  is  primarily  engaged  in 
transportation.  Conversely,  commenters 
would  permit  potentially  unsafe 
operators  to  legally  continue  their  long- 
haul  van  operations,  provided  they  were 
not  primarily  engaged  in  the  for-hire 
transportation  of  passengers.  FMCSA 
believes  that  the  approach  adopted  by 
this  rule  achieves  a  higher  standard  of 
safety. 

Generally,  only  entities  that  assess  a 
fee,  monetary  or  otherwise,  directly  for 
the  transportation  of  passengers  would 
be  subject  to  the  safety  regulations.  The 
use  of  small  passenger-carrying  CMVs 
for  compensation,  by  such  operators  as 
hotel/motel  shuttle,  rental  car  shuttle, 
and  Whitewater  river  rafter  transporter 
services,  using  small  passenger-carrying 
CMVs,  would  not  be  subject  to  the 
safety-related  operational  regulations, 
irrespective  of  the  distance  traveled. 
Since  these  businesses  do  not  hold 
themselves  out  to  the  public  as 
providers  of  transportation  services  and 
generally  operate  over  short  distances, 
FMCSA  continues  to  believe  that  it  is 
not  necessary  to  impose  safety-related 
operational  regulations  on  them. 

In  response  to  Greyhound,  the  ATU, 
and  other  commenter  assertions  that  the 
proposed  rule  would  enable  some  motor 
carriers  to  avoid  safety  oversight  by 
structuring  their  fees  or  fares  as  a  total 
package  charge,  FMCSA  does  not 


believe  the  natiue  of  most  of  these 
carrier  operations  is  such  that  their 
identity  as  for-hire  motor  carriers  of 
passengers  can  be  effectively  concealed. 
In  such  instances,  carriers  would  have 
to  devise  a  scheme  wherein  they  would 
provide  some  other  substantive  service 
so  that  the  transportation  by  motor 
vehicle  of  the  passenger  is  incidental  to 
some  other  function.  Given  that  most 
passengers  of  these  motor  carriers 
expect  to  depart  specific  locations  at 
specific  times,  and  arrive  at  their 
destinations  in  a  timely  manner,  it  is 
unlikely  the  motor  carriers  this  rule  is 
intended  to  cover  could  maintain 
effective  customer  relationships  by 
engaging  in  activities  that  would 
increase  significantly  the  time  required 
to  complete  a  trip,  or  the  fares 
customers  must  pay  for  the 
transportation  service.  In  addition  to 
differences  in  the  nature  of  the 
transportation  service.  FMCSA  believes 
the  market  forces  of  supply  and  demand 
and  competitive  pricing  would 
discourage  a  conunercial  operator  of  a 
small  passenger-carrying  vehicle  from 
employing  this  strategy  to  avoid 
regulation.  Motor  carriers  that  employ 
this  strategy  would  place  themselves  at 
an  economic  disadvantage  with  other 
for-hire  carriers  that  provide 
transportation  services  between  the 
same  locations. 

75  Air-Mile  Criterion 

FMCSA  proposed  making  the  safety 
regulations  applicable  when  the 
transportation  of  any  passenger  covers  a 
distance  greater  than  75  air  miles. 
Greyhoimd  and  the  ABA  supported  the 
75  air-mile  standard.  However,  fifteen 
commenters  opposed  the  standard. 

The  CVSA  argued  that  commercial 
motor  vehicles  should  be  subject  to  the 
FMCSRs  regardless  of  how  far  they 
travel.  The  State  Directors  stated  a 
distance-based  approach  to  applying  the 
FMCSRs  to  commercial  vans  is  neither 
reasonable  nor  feasible.  The  State 
Directors  opined  that  the  37  percent  of 
fatal  van  crashes  at  distances  less  than 
75  miles  is  a  substantial  number  and 
should  not  be  ignored. 

Response:  FMCSA  carefully  analyzed 
accident  data  fi-om  the  NHTSA  Fatality 
Analysis  Reporting  System  (PARS). 
Based  on  this  analysis,  FMCSA 
determined,  to  the  greatest  extent 
practicable,  that  vans  most  likely  to 
pose  a  safety  risk  were  those  operating 
at  a  distance  approximately  75  air  miles 
or  more  from  the  driver's  work-reporting 
location.  The  methodology  for 
estimating  this  distance  is  explained 
below. 

FMCSA  reviewed  the  data  fields  in 
FARS  to  determine  whether  it  would  be 


possible  to  estimate  the  distance  a  large 
van  may  have  traveled  prior  to  being 
involved  in  the  fatal  accident,  and  if 
there  was  any  way  to  identify  those 
accidents  most  likely  to  have  involved 
interstate  transportation.  The  agency 
determined  that  FARS  could  provide 
potentially  useful  information  to  help 
identify  the  accidents  most  likely  to 
have  involved  interstate  transportation, 
based  on  a  comparison  of  data  fields  for 
the  State  in  which  the  vehicle  crashed, 
the  State  in  which  the  vehicle  was 
registered,  and  the  State  of  the  driver's 
license. 

FMCSA  estimated  the  approximate 
distance  between  the  geographic  area  of 
the  driver's  residential  zip  code  and  the 
county  and  State  in  which  the  crash 
took  place.  The  distances  were 
computed  for  almost  all  fatal  accidents 
involving  a  large  van  transporting  9  or 
more  people  at  the  time  of  the  accident 
for  calendar  years  1996.  1997,  and  1998. 
The  agency  operated  under  the 
assumption  that  the  most  likely  trips  to 
be  considered  interstate  in  nature  are 
ones  in  which  the  State  of  registration 
of  the  vehicle  and  State  of  issuance  for 
the  driver's  license  differ  from  the  State 
where  the  vehicle  crashed. 

There  were  161  fatal  accidents 
between  1996  and  1998  (49  crashes  in 
1996,  54  crashes  in  1997,  and  58  crashes 
in  1998)  in  which  the  vehicle  was 
transporting  9  or  more  passengers  at  the 
time  of  the  crash.  The  FARS  information 
for  seven  of  the  accidents  lacked  one  or 
more  of  the  data  items  needed  for  the 
analysis.  Two  of  the  accidents  involved 
U.S.  Government  vehicles  and  were 
excluded  from  the  analysis  since  they 
would  not  be  covered  by  the 
lulemaking — the  FMCSRs  include  an 
exception  for  transportation  performed 
by  the  Federal  government,  a  State,  or 
any  political  subdivision  of  a  State  (49  ■» 
CFR  390.3(f)).  Five  of  the  accidents 
involved  Mexico-licensed  drivers 
operating  vehicles  registered  in  the 
United  States  and  one  involved  a 
Mexico-licensed  driver  operating  a 
vehicle  for  which  the  database  did  not 
include  registration  information.  It  was 
not  possible  to  complete  the  distance 
analysis  for  those  accidents. 

Of  the  remaining  146  fatal  accidents 
in  which  the  large  van  was  transporting 
9  or  more  people  at  the  time  of  the 
crash,  45  of  them  (approximately  31 
percent)  appear  to  have  been  interstate 
trips  with  the  crash  taking  place  in  a 
State  other  than  the  State  where  the 
driver  was  licensed,  and  at  a  distance 
greater  than  100  statute  miles  from  the 
driver's  residence.  The  shortest  distance 
aiHong  the  likely  interstate  trips  was  just 
over  100  statute  miles,  while  the  longest 
was  more  than  2,100  statute  miles  (a  trip 
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involving  a  di  iver  licensed  in  California, 
a  large  van  re|  [istered  in  Oregon,  and  a 
fatal  crash  in  Louisiana). 

Forty-seven  of  the  146  fatal  accidents 
(approximately  32  percent)  appear  to 
have  been  intiastate  trips  with  the  fatal 
accident  takii^g  place  in  the  5tate  where 
the  driver  wai  licensed  and  where  the 
vehicle  was  registered,  and  at  a  distance 
greater  than  100  statute  miles  from  the 
driver's  residence.  The  shortest  distance 
among  the  likely  intrastate  trips  was  just 
over  100  statiie  miles,  while  the  longest 
was  more  than  550  statute  miles  (a  trip 
involving  a  driver  licensed  in  California, 
a  large  van  rej  istered  in  California,  and 
a  fetal  crash  ii  California). 

Fifty-four  ol  the  accidents  (37  percent) 
occurred  with  n  100  statute  miles  of  the 
driver's  reside  nee  with  only  a  small 
percentage  (seven  out  of  54  crashes, 
approximatel)  1 3  percent)  involving 
what  appears  o  be  an  interstate  trip. 

Overall,  app  roximately  63  percent  of 
the  fatal  accid  !nts  involving  large  vans 
occiured  betw^en  100  and  2,200  statute 
miles  from  the  driver's  residence  with 
the  longest  dis  tances  linked  typically  to 
the  trips  that  \  rere  most  likely  interstate 
in  natiue. 

It  is  not  posi  ible  to  determine  the 
distance  the  d  iver  may  have  traveled  to 
get  to  the  worl  -reporting  location,  or  to 
determine  whi  (ther  the  van  was 
•  operated  by  ar  individual  working  from 
home.  Howevi  r,  FMCSA  has  factored 
into  the  analy;  is  a  maximiun  distance  of 
25  statute  mile  s  between  the  driver's 
residence  and  a  possible  work-reporting 
location.  The  1  "ederal  Highway 
Administration  (FHWA)  "Summary  of 
Travel  Trends  1995  Nationwide 
Personal  Trans  portation  Survey," 
FHWA-PL-00-006,  December  1999, 
discussed  in  tl  le  NPRM,  indicates  that 
the  average  coi  nmute  to  work  among  the 
individuals  pa  rticipating  in  the  survey 
was  11.63  mihs.  To  decrease  the 
likelihood  of  u  nderestimating  the 
average  comm  iting  distances  of  drivers 
of  small  passenger-carrying  CMVs,  the 
agency  used  aii  estimate  of  25  miles,  a 
litUe  more  thai  i  twice  the  average  in  the 
nationwide  sui  vey.  When  the  estimated 
25  statute  mile  s  for  commuting  to  work 
is  deducted  frc  m  the  estimates  of  the 
distance  betwe  en  the  driver's  residence 
and  the  crash  1  ocation,  the  resiilt  is  an 
estimate  of  75  statute  miles  as  the 
distance  the  di  iver  may  have  traveled 
from  the  work  reporting  location  to  the 
crash  site. 

For  simplici  y,  the  agency  used  75  air 
miles,  which  ii  equivalent  to  86.3 
statute  miles,  tecause  the  motor  carrier 
industry  and  e  iforcement  community 
have  experien(  e  using  air-miles,  and  the 
hours-of-servic  e  rules  include  an 
exemption  froi  i  the  records-of-duty 


status  requirement  for  drivers  operating 
within  a  100  air-mile  radius  of  their 
work-reporting  location. 

As  discussed  in  the  above  analysis 
that  was  the  basis  for  the  NPRM,  the 
agency  continues  to  believe  a  mileage 
threshold  of  75  air  miles  (86.3  statute 
miles  or  138.9  kilometers)  should  be 
used  for  determining  the  applicability  of 
the  safety  regulations  to  for-hire 
operations  of  small  passenger-carrying 
vehicles  operating  in  interstate 
commerce.  The  analysis  indicates  that 
approximately  63  percent  of  146  fatal 
accidents,  in  which  a  large  van  was 
actually  transporting  9  or  more 
occupants  at  the  time  of  the  crash, 
involved  drivers  that  apparently 
traveled  more  than  75  statute  miles  from 
their  work-reporting  location.  While  the 
agency  certainly  agrees  with 
comment ers'  concerns  that  the 
remaining  37  percent  of  the  fatal 
accidents  should  not  be  ignored,  this 
rule  would  not  affect  most  of  those 
accidents,  given  that  they  appear  to  be 
primarily  intrastate  in  nature.  Section 
212  of  the  MCSIA  does  not  extend 
FMCSA's  jurisdiction  to  regulate 
intrastate  passenger-carrier  operations. 
Accordingly,  the  final  rule  adopts  a  75 
air-mile  threshold. 

However,  in  this  final  rule,  the  agency 
is  revising  its  proposed  distance 
threshold  to  focus  on  the  distance  that 
the  driver  operates  the  vehicle,  as 
opposed  to  the  distance  that  the 
passengers  are  transported.  The  agency 
is  aware  of  the  potential  complexities 
involved  with  the  75  air-mile  standard 
proposed  in  the  NPRM.  In  many  cases, 
it  would  be  difficult  to  determine  the 
distance  the  passengers  w'ere 
transported  in  order  to  determine 
whether  the  safety-related  operational 
regulations  apply  to  the  motor  carrier. 
This  is  especially  true  when  passengers 
are  picked  up  or  dropped  off  at  multiple 
locations.  To  simplify  compliance  and 
enforcement,  FMCSA  will  apply  its 
safety  regulations  whenever  a  vehicle 
that  is  designed  or  used  to  transport 
between  9  and  15  passengers  (including 
the  driver)  for  direct  compensation  is 
operated  beyond  a  75  air  mile  radius 
from  the  driver's  normal  work-reporting 
location.  The  agency  believes  that  use  of 
the  driver's  normal  work  reporting 
location  provides  an  easier  means  for 
motor  carriers  and  enforcement 
personnel  to  determine  the  applicability 
of  the  safety  regulations,  and  will  help 
to  promote  greater  levels  of  compliance 
and  ensure  consistency  in  the 
enforcement  of  the  rules. 


State  Adoption  of  Compatible  Safety 
Regulations 

FMCSA  requested  public  comment  on 
the  feasibility  of  making  the  adoption 
and  enforcement  of  compatible  safety 
regulations  applicable  to  small 
passenger-carrying  CMVs  operated  in 
interstate  conunerce  a  condition  of 
receiving  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  funds. 
The  agency  also  requested  comments  on 
whether  the  vcuiances  from  the  FMCSRs 
allowed  in  State  laws  and  regulations 
should  be  amended  to  require  the 
adoption  and  enforcement  of  intrastate 
regulations  applicable  to  the  intrastate 
operation  of  these  types  of  vehicles.  Six 
commenters  believed  FMCSA  should 
require  the  States  to  adopt  compatible 
safety  regulations  concerning  the 
operation  of  small  passenger  carrying 
commercial  vehicles. 

Response:  Although  FMCSA  agrees 
with  the  commenters  that  States  should 
have  compatible  regulations,  the  agency 
does  not  believe  it  is  necessary  to 
require  that  all  States  adopt  intrastate 
requirements  that  are  compatible  with 
this  final  rule.  The  agency  continues  to 
believe  that  State  agencies  should  be 
given  flexibility  in  responding  to  luiique 
safety  issues  or  concerns  involving  the 
intrastate  operation  of  small  passenger- 
carrying  vehicles. 

The  MCSAP  is  a  Federal  grant 
program  that  provides  financial 
assistance  to  States  to  reduce  the 
number  and  severity  of  accidents  and 
hazardous  materials  incidents  involving 
CMVs.  The  goal  of  the  MCSAP  is  to 
reduce  CMV-involved  accidents, 
fatalities,  and  injuries  through  s. 

consistent,  uniform,  and  effective  CMV 
safety  programs.  The  MCSAP  sets  forth 
the  conditions  for  participation  by 
States  and  local  jurisdictions  and 
promotes  the  adoption  and  uniform 
enforcement  of  safety  rules,  regulations, 
and  standards  compatible  with  the 
FMCSRs  and  Federal  Hazardous 
Materials  Regulations  (HMRs)  for  both 
interstate  and  intrastate  motor  carriers 
and  drivers.  The  MCSAP  rules  are 
codified  in  49  CFR  parts  350  and  355. 

As  a  condition  of  participation  in  the 
MCSAP,  States  are  required  to  adopt 
and  enforce  compatible  regulations 
concerning  the  interstate  operation  of 
small  passenger-carrying  CMVs  since 
FMCSA  is  adopting  regulations 
applicable  to  these  operations.  The 
agency  is  not  amending  the  variances 
under  §  350.341,  which  means  that  the 
States  are  not  required  to  adopt  and 
enforce  regulations  concerning  the 
intrastate  operation  of  small  passenger- 
carrying  CMVs.  However,  FMCSA' 
encourages  the  States  to  adopt  and 
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enforce  intrastate  laws  and  regulations 
concerning  the  operation  of  these  CMVs 
if  their  accident  data  warrants  such 
action. 

Based  on  the  agency's  analysis  of  the 
FARS  data  for  1996,  1997,  and  1998. 
approximately  32  percent  (51  out  of 
161)  of  all  fatal  crashes  involving  large 
vans  transporting  9  or  more  passengers 
at  the  time  of  the  accident  during  those 
three  years  occurred  in  just  three  States 
(California  (24  fatal  accidents),  Texas 
(15  fatal  accidents),  and  Florida  (12  fatal 
accidents)).  This  suggests  that  it  may  not 
be  necessary  for  each  State  to  adopt  and 
enforce  intrastate  regulations 
concerning  small  passenger-carrying 
CMVs.  However,  States  such  as 
California,  Texas,  and  Florida  should 
give  strong  consideration  to  adopting 
and  enforcing  intrastate  regulations 
given  the  FARS  data. 

Commercial  Driver's  License,  and 
Controlled  Substances  and  Alcohol 
Testing  Regulations 

Seven  commenters  supported  making 
the  commercial  driver's  license  (CDL), 
and  controlled  substances  and  alcohol 
testing  regulations  applicable  to 
commercial  van  operations. 

Response:  While  FMCSA  understands 
commenter  concerns,  section  212  of  the 
MCSIA  did  not  expand  the  agency's 
statutory  authority  concerning  the 
establishment  and  enforcement  of  the 
CDL  and  controlled  substances  and 
alcohol  testing  rules.  Congress  did  not 
amend  the  statutory  definition  of 
"commercial  motor  vehicle"  in  chapter 
313  of  title  49,  United  States  Code, 
which  governs  the  applicability  of  the 
CDL  and  controlled  substances  and 
alcohol  testing  requirements.  Therefore, 
FMCSA  does  not  have  the  statutory 
authority  to  apply  these  requirements  to 
commercial  van  operations.  The 
passenger-carrying  threshold  that 
Congress  provided  under  that  statutory 
definition  remains  at  16  or  more 
passengers,  including  the  driver. 

Applicability  of  Safety  Fitness 
Procedures 

The  proposed  rule  requested 
comments  on  making  the  safety  fitness 
procediu-es  under  part  385  applicable  to 
motor  carriers  operating  small 
passenger-carrying  CMVs.  The  safety 
fitness  procedures  in  49  CFR  part  385 
provide  guidance  in  assessing  the  safetj' 
management  controls  that  motor  carriers 
use  to  ensure  compliance  with  the 
FMCSRs.  Five  commenters  supported 
applicability  of  safety  fitness  procedures 
to  such  carriers.  No  commenter 
expressed  specific  opposition  in  relation 
to  this  proposal. 


Response:  FMCSA  continues  to 
believe  that  it  is  appropriate  to  make  the 
safety  fitness  procedures  applicable  to 
motor  carriers  that  oparate  vehicles 
designed  or  used  to  transport  between  9 
and  15  passengers,  when  the  carrier  is 
directly  compensated  for  its 
transportation  services,  and  the 
commercial  vehicle  is  operated  beyond 
a  75  air  mile  radius  from  the  driver's 
normal  work-reporting  location.  Mo^or 
carriers  operating  small  passenger- 
carrying  CMVs  are  now  subject  to 
compliance  reviews  and  the  same  safety 
fitness  procedures  and  standards  used 
to  evaluate  other  interstate  motor 
carriers.  Therefore,  section  385.1,  as 
amended  on  May  13,  2002  (67  FR 
31978),  by  the  interim  final  rule 
concerning  new  entrant  motor  carriers, 
made  part  385  applicable  to  all  motor 
carriers  subject  to  the  FMCSRs,  except 
non-business  private  motor  carriers  of 
passengers.  Carriers  that  operate  small 
passenger-carrying  vehicles,  and  that 
receive  an  "Unsatisfactory"  safety  rating 
will  be  prohibited  from  operating  CMVs 
to  transport  passengers  in  interstate 
commerce.  In  addition,  these  motor 
carriers  will  be  ineligible  to  contract  or 
subcontract  with  any  Federal  agency  for 
transportation  of  passengers  in  interstate 
commerce. 

Discussion  of  the  Final  Rule 

The  FMCSA  is  revising  the  FMCSRs 
to  require  that  motor  carriers  operating 
CMVs  that  are  designed  or  used  to 
transport  between  9  and  15  passengers 
(including  the  driver)  for  direct 
compensation  in  interstate  commerce 
(including  transportation  between 
points  in  Canada  or  Mexico,  and  points 
in  the  United  States)  comply  with  the 
regulations  contained  in  49  CFR  parts 
390.  391,  392,  393,  395  and  396,  and  the 
safety  fitness  procedures  in  part  385. 
when  the  driver  of  the  vehicle  operates 
it  beyond  a  75  air  mile  radius  (86.3 
statute  miles  or  138.9  kilometers)  from 
his/her  normal  work-reporting  location. 
This  means  the  motor  carriers  are 
required  to  ensure  that  each  of  their 
drivers  meet  all  of  the  minimum 
qualifications  for  interstate  CMV 
drivers,  including  physical 
qualifications  prescribed  in  part  391, 
and  maintain  records  to  document 
compliance.  The  driver  disqualification 
'provisions  of  49  CFR  391.15  are  also 
applicable.  Motor  carriers  and  their 
drivers  must  also  comply  with  the 
driving  rules  of  part  392,  and  vehicles 
must  meet  all  applicable  requirements 
in  part  393  concerning  parts  and 
accessories  necessary  for  safe  operation. 

To  avoid  potentiaf  confusion,  the 
exception  under  §  390.3(f)(6)  has  been 
revised  to  exempt  the  operation  of 


CMVs  designed  or  used  to  transport 
between  9  and  15  passengers,  not  for 
direct  compensation,  provided  the 
vehicle  does  not  otherwise  meet  the 
definition  of  a  commercial  motor 
vehicle  (emphasis  added).  The  agency 
believes  that  the  proposed  regulatory 
language  could  have  been 
misunderstood  to  imply  that  vehicles 
designed  or  used  to  transport  between  9 
and  15  passengers,  not  for  direct 
compensation,  are  exempt  from  the 
FMCSRs,  even  if  the  CMV  meets  the 
10,001-pound  weight  threshold  for 
applicability  of  the  safety  regulations,  or 
is  used  to  transport  hazardous  materials 
in  a  quantity  requiring  the  use  of 
placards. 

Part  396  requires  that  each  motor 
carrier  must  have  a  systematic 
inspection,  repair,  and  maintenance 
program  for  the  CMVs  it  operates,  and 
must  ensure  that  vehicles  are  in  safe  and 
proper  operating  condition  at  all  times. 
They  must  also  maintain  records  to 
dociunent  compliance  with  these  rules. 

In  addition,  motor  carriers  must 
ensiu«  that  each  vehicle  is  inspected  at 
least  once  every  1 2  months  by  a 
qualified  inspector/mechanic  and  that 
any  motor  carrier  employee  responsible 
for  the  adequacy  of  any  brake-related 
inspection,  repair,  or  maintenance  work 
meets  certain  minimum  qualifications. 
They  must  also  maintain  records  to 
document  compliance  with  these  rules. 

Motor  carriers  must  ensure  that  their 
drivers  comply  with  the  hours-of- 
service  requirements  of  part  395. 
including  reporting,  recordkeeping, 
verifying,  and  responding  to  law 
enforcement  requests.  No  driver  of  a 
passenger-carrying  CMV  may  drive 
more  than  10  hours  following  8 
consecutive  hours  off  duty.  No  driver 
may  operate  a  passenger-carrying  CMV 
if  the  driver  has  been  on  duty  more  than 
15  hours  following  8  consecutive  hours 
off  duty  (regardless  of  whether  he  or  she 
drove).  Furthermore,  drivers  of 
passenger-carrying  CMVs  must  not  drive 
after  being  on  duty  60  hours  in  any 
seven  consecutive  days  if  the  motor 
carrier  does  not  operate  CMVs  every  day 
of  the  week  (60-hour  rule),  or  after  being 
on  duty  70  hours  in  any  eight 
consecutive  days  if  the  motor  carrier 
operates  CMVs  every  day  of  the  week 
(70-hour  rule).  For  drivers  that  operate 
passenger-carrying  CMVs  beyond  a  100 
air-mile  radius  of  the  normal  work- 
reporting  location,  a  record  of  duty 
status  (log  book)  is  required  to 
dociunent  the  number  of  hours  on  duty 
and  the  number  of  hours  driving. 

The  hoiirs  of  service  rules  include  a 
100  air-mile  radius  exemption  from  the 
log  book  requirement  for  drivers  who 
operate  passenger-carrying  vehicles 
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Internal  Revenue  Code  of  1986  (26 
U.S.C.  3121(g)).  The  term  "carrier  of 
migrant  workers  by  motor  vehicle" 
means  any  person,  with  certain  limited 
exceptions,  who  transports  in  interstate 
or  foreign  commerce  at  any  one  time 
three  or  more  migrant  workers  to  or 
from  their  employment  by  any  motor 
vehicle  other  than  a  passenger 
automobile  or  station  wagon. 

Carriers  of  migrant  workers  that  are 
directly  compensated  for  their 
transportation  services  and  that  operate 
vehicles  designed  or  used  to  transport 
between  9  and  15  passengers,  in 
interstate  commerce,  are  covered  by  this 
final  rule  if  the  driver  operates  beyond 
a  75  air-mile  radius  from  their  normal 
work  reporting  location.  The  final  rule 
generally  establishes  more  stringent 
safety  requirements  than  those  found  in 
49  CFR  part  398.  This  is  not  the  case, 
however,  with  §  398.6,  which  prohibits 
motor  carriers  from  permitting  or 
requiring  drivers  to  operate  vehicles  for 
more  than  10  hours  in  any  24-hour 
period,  unless  the  driver  is  given  eight 
hours  rest  immediately  following  the  10 
hours  driving  time.  This  daily  limit  is 
more  restrictive  than  the  comparable 
provision  for  drivers  of  larger  passenger- 
carrying  CMVs  (§  395.5(a)(1)),  which 
allows  a  driver  to  drive  up  to  16  hours 
out  of  24  under  certain  circumstances. 

Although  compliance  with  part  395 
would  result  in  a  less  restrictive 
requirement  in  this  instance.  FMCSA 
does  not  believe  this  deviation  is 
significant  in  terms  of  highway  safety. 
The  restriction  in  part  398  is  based  only 
on  the  amount  of  time  the  driver 
operates  the  vehicle  that  transports  the 
migrant  workers  but  does  not  take  into 
account  other  activities  that  may  affect 
the  driver's  fitness  for  duty  and  level  of 
alertness.  Part  395  includes  rules  to 
prohibit  driving  after  being  on-duty 
(both  driving  time  and  time  spent 
performing  other  tasks)  for  more  than  15 
hours  following  at  least  eight 
consecutive  hours  off-duty.  Part  395 
also  takes  into  account  any 
compensated  work,  irrespective  of 
whether  the  work  was  performed  for  the 
motor  carrier.  For  example,  if  the  driver 
has  a  part-time  job,  the  time  spent  on 
the  part-time  job  must  be  factored  into 
the  calculations  to  determine  the 
available  driving  time.  FMCSA  believes 
that  overall,  part  395  is  more  stringent 
than  part  398  and  that  compliance  with 
all  of  the  requirements  of  part  395  will 
improve  safety. 

FMCSA  believes  that  it  is  appropriate 
to  require  more  rigorous  safety 
standards  for  carriers  of  migrant  workers 
if  their  operations  are  conducted  in  a 
manner  similar  to  intercity  motorcoach 
businesses.  Therefore,  the  agency  is 


amending  §  398.2,  Applicability,  of  the 
transporters  of  migrant  worker  rules  to 
make  it  clear  to  the  affected  motor 
carriers  when  they  must  comply  with 
the  same  FMCSRs  as  intercity 
motorcoach  operations. 

Applicability  of  Safety  Fitness 
Procedures  to  Operators  of  SiQall     ' 
Passenger-Carrying  CMVs 

Part  385  of  the  FMCSRs  establishes 
procedures  to  determine  the  safety 
fitness  of  motor  carriers,  assign  safety 
ratings,  take  remedial  action  when 
required,  and  prohibit  motor  carriers 
receiving  an  "Unsatisfactory"  safety 
rating  from  operating  a  CMV.  As  a  result 
of  this  final  rule,  motor  carriers 
operating  small  passenger-carrying 
CMVs  are  now  covered  by  the  same 
safety  fitness  procedures  and  standards 
used  to  evaluate  other  interstate  motor 
carriers.  This  means  that  motor  carriers 
affected  by  this  rulemaking  will  be 
subject  to  compliance  reviews  and 
receive  safety  ratings.  Those  receiving 
an  "Unsatisfactory"  safety  rating  will  be 
prohibited  from  operating  CMVs  to 
tr^sport  passengers  in  interstate 
commerce.  In  addition,  these  motor 
carriers  will  be  ineligible  to  contract  or 
subcontract  with  any  Federal  agency  for 
transportation  of  passengers  in  interstate 
commerce.  The  agency  is  amending 
§  385.1,  Purpose  and  scope,  to  reflect 
the  new  passenger-carrying  threshold 
for  the  applicability  of  the  FMCSRs  and 
the  safety  fitness  procedures. 

Itemization  of  the  Estimated  Costs  of 
Imposing  Safety-Related  Requirements 

FMCSA  has  attempted  to  evaluate  the 
potential  costs  of  the  final  rule.  The 
agency  has  considered  currently 
available  data  concerning  the  number  of 
affected  motor  carriers,  CMVs,  and 
drivers.  The  agency  estimates  that  this 
rulemaking  could  affect  up  to  1,843  for- 
hire  motor  carriers  of  passengers  with 
active  operating  authority  who  operate 
only  CMVs  with  a  seating  capacity  of  15 
passengers  or  less. 

Each  of  these  motor  carriers  has  on 
file  with  the  FMCSA  proof  of  financial 
responsibility  at  the  minimum  level 
required  for  the  operation  of  vehicles 
designed  to  transport  less  than  16 
passengers.  This  number  does  not 
include  the  following:  (1)  motor  carriers 
that  may  have  pending  applications  for 
operating  authority;  (2)  passenger 
carriers  shown  as  inactive  because  their 
authority  was  revoked  for  failure  to 
maintain  evidence  of  the  required 
minimum  levels  of  financial 
responsibility;  (3)  private  motor  carriers 
of  passengers;  or  (4)  carriers  which  also 
operate  larger  vehicles,  as  well  as 
smaller  vehicles.  This  number  may  also 
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overstate  the  population  of  affected 
carriers  since  some  of  the  licensed 
carriers  may  be  exclusively  operating 
equipment  carrying  less  than  9 
passengers. 

With  regard  to  the  number  of  drivers 
and  vehicles  that  would  be  covered  by 
the  safety  regulations,  FMCSA  does  not 
have  a  definitive  source  for  this 
information  at  this  time  because  for-hire 
small  passenger  motor  carriers  were 
only  recently  required  to  complete  the 
Form  MCS-150,  Motor  Carrier 
Identification  Report,  which  is  used  to 
gather  information  about  motor  carriers 
subject  to  the  FMCSRs.  However,  the 
agency  is  now  gathering  data  to  better 
estimate  the  number  of  affected  carriers, 
drivers,  and  vehicles. 

In  the  absence  of  other  sources  of 
information,  the  agency  believes  certain 
estimates  provided  by  the  Taxicab, 
Limousine  &  Paratransit  Association 
(TLPA)  is  useful  in  helping  to  estimate 
the  number  of  drivers  and  vehicles  that 
will  be  covered  by  this  final  rule.  In 
comments  submitted  in  response  to  the 
August  5,  1998.  ANPRM  (63  FR  41766) 
on  the  subject  of  safety  requirements  for 
the  operators  of  small  passenger- 
carrying  CMVs,  the  TLPA  estimated  that 
there  are  74,000  vans  nationwide  being 
operated  for  compensation.  The  TLPA 
estimated  that  van  fleets  average  less 
than  10  vans.  In  addition,  the  TLPA 
estimated  that  if  the  agency  made  the 
FMCSRs  applicable  to  the  operation  of 
small  passenger-carrying  vehicles, 
approximately  14,000  companies, 
125,000  vehicles,  and  165,000  drivers 
would  be  covered. 

FMCSA  believes  most  of  the  estimates 
provided  by  the  TLPA  appear  to  be 
representative  of  businesses  that  would 
not  be  covered  by  this  rule,  because  this 
rulemaking  applies  to  long-haul  van 
operations,  not  for-hire  operations  that 
are  local  in  nature.  However,  the  agency 
will  use  the  TLPA's  previous  estimate  of 
the  number  of  vehicles  per  fleet  (10 
vans)  as  a  baseline  estimate  for  the 
number  of  vehicles  that  would  be 
covered.  This  means  that  approximately 
18,430  small  passenger-carrying 
vehicles  (10  vans  per  fleet  x  1,843  for- 
hire  operations)  would  be  covered 
under  the  FMCSRs. 

The  use  of  the  estimates  above  is  not 
intended  to  serve  as  a  determination 
whether  the  passenger-carrying 
operations  are  small  businesses.  The 
estimates  are  used  solely  for  the  purpose 
of  estimating  the  potential  costs  of  this 
rulemaking  action.  TLPA's  comments 
concerning  the  agency's  estimate  of  the 
number  of  small  businesses  that  could 
be  affected  by  this  rulemaking  are 
addressed  in  the  rulemaking  analysis 
portion  of  this  notice. 


The  agency  estimates  that  the  number 
of  drivers  affected  will  be  a  fraction  of 
the  165,000  drivers  in  the  TLPA 
estimate  since  the  proposal  is  targeted  at 
drivers  in  the  long-haul  segment  of  the 
small  passenger  carrier  industry.  The 
agency  believes  the  total  number  of 
drivers  will  be  approximately  22,000 
(165,000  divided  by  7.5)  since  the 
number  of  motor  carriers  currently 
operating  as  for-hire  motor  carriers  of 
passengers  with  small  passenger- 
carrying  vehicles  is  approximately  one- 
seventh  of  the  TLPA's  estimate  of  all 
for-hire  motor  carriers. 

Earnings  of  Commercial  Van  Drivers, 
Mechanics,  and  Supervisors 

In  order  to  evaluate  accurately  the 
cost  implications  of  the  proposed  rule, 
FMCSA  reviewed  earnings  information 
from  the  "Occupational  Outlook 
Handbook,"  2000-01  Edition,  Bulletin 
2520,  published  by  the  U.S.  Department 
of  Labor.  We  are  using  the  earnings 
information  to  determine  the  costs  of 
requiring  motor  carrier  employees  and 
individuals  who  perform  services  for 
motor  carriers  to  complete  certain 
records  that  would  not  otherwise  be 
completed  in  the  normal  course  of 
business,  and  to  perform  certain  tasks 
associated  with  complying  with  the 
requirements. 

"The  agency  is  using  the  earnings 
figures  for  taxi-drivers  and  chauffeurs 
because  the  drivers  in  question 
generally  do  not  meet  the  qualifications 
requirements  for  intercity  bus  drivers. 
The  median  hourly  earnings  of  taxi 
drivers  and  chauffeurs,  excluding  tips, 
were  $7.48  in  1998.  The  middle  50 
percent  earned  between  $6.02  and  $9.79 
an  hour.  The  lowest  10  percent  earned 
less  than  $5.55  and  the  highest  10 
percent  earned  more  than  $12.44  an 
hour.  For  the  purpose  of  preparing  cost 
estimates  for  imposing  safety-related 
operational  rules,  the  agency  will  use 
$12.44  an  hour  to  decrease  the 
likelihood  of  imderestimating  the 
impact  of  this  rulemaking. 

"The  "Occupational  Outlook 
Handbook"  shows  the  estimated  median 
hourly  earnings  for  automotive 
mechanics  and  service  technicians, 
including  commission,  were  $13.16  in 
1998.  The  middle  50  percent  earned 
between  $10.02  and  $17.14  an  hour.  The 
lowest  10  percent  earned  less  than  $7.44 
and  the  highest  10  percent  earned  more 
than  $21.25  an  hour.  For  the  purpose  of 
preparing  cost  estimates  for  this 
rulemaking  the  agency  is  using  $21.25 
an  hour. 

FMCSA  is  using  $22  an  hour  as  the 
estimated  earnings  for  supervisors  and 
managers  of  transportation.  The 
"Occupational  Outlook  Handbook"  did 


not  include  a  specific  category  for 
transportation  supervisors  so  the  agency 
is  operating  under  the  assumption  that 
these  supervisors  are  paid  more  than  the 
individuals  they  supervise.  The  agency 
estimated  that  the  supervisors  are  paid 
$  0.75  an  hour  more  than  the  service 
technicians,  or  $22. 

Medical  Examination  and  Certification 

Drivers  subject  to  the  rule  are  required 
to  obtain  a  medical  examiner's 
certificate.  FMCSA  estimates  that  the 
average  cost  of  a  comprehensive 
medical  examination  is  $3.00.  This  cost 
includes  an  estimate  of  the  driver's  out- 
of-pocket  expenses  or  co-payment  and 
an  estimate  of  the  amount  the  driver's 
health  insurance  company  would  pay 
the  medical  examiner.  Since  a  medical 
examiner's  certificate  is  usually  valid 
for  24  months,  the  FMCSA  estimates  the 
prorated  annual  cost  of  CMV  driver 
medical  certifications  to  be 
approximately  $3,300,000  [($300  per 
exam  per  driver  )  x  (22.000  drivers)  = 
$6,600,000  every  two  years]  based  on  an 
estimated  22,000  drivers  who  woidd  be 
subject  to  the  rule. 

Generally,  it  takes  a  medical 
examiner,  such  as  a  physician,  doctor  of 
osteopathy,  physician  assistant,  advance 
practice  nurse,  or  doctor  of  chiropractic, 
about  20  minutes  to  complete  a  medical 
examination  form  and  one  minute  to  fill 
out  the  medical  certificate.  Based  on  the 
$132,000  median  annual  earning  of  a 
general/family  practice  physician  listed 
in  the  Department  of  Labor's 
"Occupational  Outlook  Handbook"  and 
an  estimated  2,080  hours  of  work  per 
year,  the  earnings  are  equal  to 
approximately  $63  an  hour.  The 
estimated  costs  to  the  industry  for 
having  medical  examiners  complete  the 
required  paperwork  would  be  $485,100 
($63  an  hour  x  (21  minutes  x  1  hour  per 
60  minutes)  x  22,000  medical  exams 
performed  for  drivers).  This  is  the  cost 
every  two  years.  The  cost  each  year 
would  be  $242,550. 

Therefore,  the  total  annual  costs  for 
the  physical  exam  would  be 
approximately  $3,542,550. 

Driver  Qualification  Files 

FMCSA  estimates  that  the  operators  of 
small  passenger-carrying  CMVs  will 
have  to  create  22.000  driver 
qualifications  files  during  the  first  year 
and  create  approximately  2,860  new 
files  (13  percent  of  22,000)  each  year 
thereafter  as  a  result  of  driver  turnover, 
retirement,  etc.  The  estimate  of  driver 
turnover  is  the  same  used  for  previous 
information  collection  burden  estimates 
for  driver  qualifications  files.  This 
means  that  motor  carriers  will  be 
responsible  for  maintaining 
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approximate!]  19,140  existing  files 
(22,000  -  2,8(  0)  every  year  after  the 
first  year  this  i  ule  is  in  effect  and 
creating  2,860  new  files  per  year. 

The  creatioi  of  a  single,  complete 
driver  qualific  ition  file  involves  an 
annual  expenc  iture  of  approximately  25 
minutes,  whicti  is  the  sum  of  21 
minutes  of  pa|  lerwork  by  a  safety 
director,  drive  •  supervisor,  or  equivalent 
position,  and  >  minutes  of  paperwork  by 
a  driver.  For  tl  e  first  year,  the  cost 
would  be  $18f  ,557  {0.35  hours  per 
driver  employ  sd  x  22,000  drivers  x  $22 
an  hour  per  su  servisor)  plus  (0.07  hours 
per  driver  emp  loyed  x  22,000  drivers  x 
$12.44  an  hou;  per  driver),  or  $169,400 
for  the  time  su  lervisors  spend  on  this 
task  and  $19,1  >7  for  drivers.  For 
subsequent  yei  irs  the  cost  for  creating 
new  driver  qui  lification  files  would  be 
$24,512  (0.35  1  lours  per  driver 
employed  x  2,1  60  drivers  x  $22  an  hour 
per  supervisor  plus  (0.07  hours  per 
driver  employ(  d  x  2,860  driver  x  $12.44 
an  hour  per  dr  ver),  or  $22,022  for  the 
time  supervise  rs  spend  on  this  task  and 
$2,490  for  drivers. 
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Records  of  Duty  Status 

As  indicated  above,  FMCSA  believes 
.the  final  rule  will  apply  to  22,000 
drivers.  It  is  estimated  that  each  driver 
would  spend  approximately  6.5  minutes 
per  workday  to  complete  a  record  of 
duty  status  and  work  240  workdays  a 
year.  The  information  collection  burden 
for  completing  the  record  of  duty  status 
would  be  approximately  571,999  hours 
[22,000  drivers  x  (6.5  minutes  per  day 
X  1  hour  per  60  minutes)  x  (240 
workdays)].  The  estimated  total  cost 
burden  related  to  completing  the  record 
of  duty  status  is  approximately 
$7,115,667  based  on  an  estimated  time 
burden  of  571,999  hours  at  $12.44  an 
hour  for  drivers.  This  time  and  cost 
burden  estimate  takes  into  consideration 
two  weeks  of  sick/vacation  leave  for 
these  drivers. 

FMCSA  estimates  that  each  motor 
carrier,  affected  by  this  rule,  will  need 
a  supervisor  responsible  for  reviewing 
its  drivers'  records  of  duty  status  and 
that  the  supervisor  will  spend 
approximately  three  minutes  per  day 
reviewing  each  driver's  records  to 
ensure  compliance  with  the  hom-s-of- 
service  rules.  The  information  collection 
biuden  for  reviewing  the  record  of  duty 
status  would  be  approximately  264,000 
hours  [22,000  drivers  x  (3  minutes  per 
day  per  driver's  log  x  1  hour  per  60 
minutes)  x  (240  workdays)].  Using  the 
earnings  estimate  presented  above  (i.e., 
$22  per  horn-  for  supervisors),  the 
aimual  cost  would  be  $5,808,000. 

Therefore,  the  total  costs  for  requiring 
motor  carriers  to  comply  with  part  395 
would  be  $12,923,667. 

Vehicle  Inspection,  Repair,  and 
Maintenance 

FMCSA  estimates  the  various 
recordkeeping  requirements  in  part  396 
related  to  vehicle  inspection,  repair,  and 
maintenance  would  involve  an 
estimated  total  annual  expenditure  of  12 
hours  and  57  minutes  per  CMV  (48 
minutes  for  systematic  inspection, 
repair,  and  maintenance;  724  minutes 
for  driver  vehicle  inspection  reports; 
and  5  minutes  for  periodic  inspection). 
Evidence  of  an  individual's 
qualifications  to  perform  periodic 
vehicle  inspections  must  be  retained  by 
the  motor  carrier.  Evidence  of  an 
individual's  qualifications  to  be  a  brake 
inspector  must  also  be  retained.  The 
creation  of  these  two  types  of 


qualification  evidence  involves  an 
estimated  one-tim#,  non-recurring 
expenditure  of  5  minutes  by  a  safety 
director,  driver  supervisor,  or  equivalent 
position  for  each  type  of  qualification. 

The  systematic  inspection,  repair,  and 
maintenance  records  would  be 
completed  by  a  mechanic.  The  periodic 
inspection  records  would  also  be 
prepared  by  a  mechanic.  The  estimated 
hourly  earnings  for  a  mechanic  is  $21.25 
as  indicated  above.  If  the  mechanic 
must  spend  approximately  53  minutes 
per  year  per  vehicle,  the  cost  per  year 
per  vehicle  for  recordkeeping  would  be 
approximately  $18.77.  If  there  are 
18,430  vehicles  that  would  be  covered 
by  the  proposed  rule,  the  total  cost  for 
systematic  inspection,  repair,  and 
maintenance,  and  periodic  inspection 
records  would  be  $345 ,93 1 . 

Drivers  must  prepare  vehicle 
inspection  reports  at  the  end  of  each 
workday.  It  is  estimated  that  each  driver 
would  spend  724  minutes  per  year,  or 
12.06  hours  per  year  completing  the 
paperwork.  Using  the  earnings  estimate 
of  $12.44  an  hour,  the  cost  for  having 
drivers  prepare  vehicle  inspection 
reports  would  be  $150  per  driver  per 
year.  Based  on  an  estimate  of  22,000 
drivers,  the  cost  per  year  for  the 
industry  would  be  $3,300,000. 

Finally,  looking  at  the  cost  for 
inspector  qualifications,  FMCSA 
believes  the  paperwork  would  be 
completed  by  a  supervisor.  Using  the 
earnings  estimate  of  $22  an  houi,  and  an 
information  collection  burden  of  10 
minutes  (five  minutes  for  each 
certification  of  qualifications),  the  cost 
per  carrier  would  be  $3.66.  The  total 
non-recurring  cost  would  be      , 
approximately  $6,745. 

Therefore,  the  estimated  total  cost 
burden  related  to  the  vehicle  inspection, 
repair,  and  maintenance  recordkeeping 
is  approximately  $3,652,676  per  year. 

Total  Costs  and  Qualitative  Estimate  of 
Benefits 

Costs 

The  sum  of  all  estimated  costs  of 
requiring  operators  of  small  passenger- 
carrying  CMVs  to  comply  with  parts 
391,  395,  and  396  is  $23,850,000  for  the 
first  year  and  $20,184,234  each  year 
thereafter.  A  summary  of  the  first-year 
costs  is  presented  below: 
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Summary  of  First-Year  Costs 
to  Comply  with  the  FMCSRs 


$7,085,100  for  medical  exams 
($3,542,550  prorated  amiual  estimate  for  subsequent  years) 


$188,557  for  driver  qualifications  files 
($65,341  subsequent  years) 


$12,923,667  for  hours  of  service  recordkeeping 


$3,652,676  for  inspection,  repair,  and  maintenance 


Total:  $23,850,000 


Benefits 

FMCSA  is  not  able  to  quantify  the 
benefits  at  this  time  because  the  agency 
does  not  have  detailed  accident 
causation  data.  However,  the  agency 
believes  that  operational  safety  will  be 
improved  through  compliance  with  the 
FMCSRs.  Furthermore,  section  212  of 
the  MCSIA  requires  that  the  agency 
make  its  safety  regulations  applicable  to: 
(1)  Commercial  vans  referred  to  as 
"camionetas,"  and  (2)  those  commercial 
vans  operating  in  interstate  commerce 
outside  of  commercial  zones  that  have 
been  determined  to  pose  serious  safety 
risks. 

The  agency  believes  the  benefits  of 
this  rulemaking  outweigh  the  estimated 
costs.  The  benefit  of  preventing  as  few 
as  8  of  the  58  fatal  accidents  in  1998 
involving  large  vans  transporting  9  or 
more  passengers  at  the  time  of  the  crash 
would  outweigh  the  estimated  costs. 
This  is  especially  the  case  when 
consideration  is  also  given  to  the 
prevention  of  injury  and  property- 
damage  only  accidents  that  occiur 
annually. 

FMCSA  has  considered  the  accident 
information  submitted  by  commenters. 
The  agency  also  considered  data  from 
the  NHTSA  FARS.  The  data  suggests 
that  there  may  be  serious  safety 
meuiagement  control  problems  with 
some  commercial  van  operations  that 
transport  passengers  for  compensation 


in  interstate  commerce.  Having  the 
FMCSRs  apply  to  these  operations 
should  help  to  reduce  the  incidence  of 
crashes  involving  large  vans  thereby 
reducing  to  some  extent  the  number  of 
fatalities  and  injuries. 

Rulemaking  Analyses 

Privacy  Act  Statement 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  DOT's  dockets  by 
the  name  of  the  individual  submitting 
the  comment  (or  signing  the  comment, 
if  submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65.  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Regulatory  Planning  and  Review  and 
DOT  Regulatory  Policies  and  Procedures 

We  have  determined  that  this 
rulemaking  action  is  a  significant 
regulator^'  action  under  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
and  significant  under  Department  of 
Transportation  regulatory  policies  and 
procedures  because  of  the  substantial 
public  interest  concerning  extending  the 
FMCSRs  to  a  larger  population  of  for- 
hire  motor  carriers  of  passengers.  This 
final  rule  requires  that  operators  of 
vehicles  designed  or  used  to  carry 


between  9  and  15  passengers  (including 
the  driver)  for  direct  compensation,  in 
interstate  commerce  comply  with  the 
following  rules  when  the  commercial 
vehicle  is  operated  beyond  a  75  air  mile 
radius  (86.3  statute  miles  or  138.9 
kilometers)  ft-om  the  driver's  normal 
work-reporting  location:  49  CFR  part 
391.  Qualifications  of  drivers;  49  CFR 
part  392,  Driving  of  commercial  motor 
vehicles;  49  CFR  part  393,  Parts  and 
accessories  necessary  for  safe  operation; 
49  CFR  part  395,  Hours  of  service  of 
drivers;  and  49  CFR  part  396, 
Inspection,  repair,  and  maintenance. 

Executive  Order  12866  requires  that 
regulatory  agencies  assess  both  the  costs 
and  benefits  of  intended  regulations  and 
proposed  regulations.  Based  upon  the 
information  above,  the  agency 
anticipates  that  the  economic  impact 
associated  with  this  rulemaking  action 
will  be  $23,850,000  for  the  first  year, 
and  $20,184,234  for  each  subsequent 
year.  The  benefit  of  preventing  as  few  as 
8  of  the  58  fatal  accidents  in  1998 
involving  large  vans  transporting  9  or 
more  passengers  at  the  time  of  the  crash 
would  outweigh  the  estimated  costs. 
The  agency  estimates  that  each  fatality 
prevented  would  be  equivalent  to  a 
benefit  of  $3  million,  based  on  the 
Department  of  Transportation's 
guidance  memorandum  on  "Treatment 
of  Value  of  Life  and  Injuries  in 
Preparing  Economic  Evaluations." 


47870 


i 


ederal  Register/Vol.  68,  No.  155 /Tuesday,  August  12,  2003 /Rules  and  Regulations 


sii  i: 


bene  its 


acci 


Preventing  8 
per  year  would 
million  in 
benefits  would 
reductions  in 
damage  only 
passenger-carrMing 

For  purposes 
12866.  this 
an  economic 
million  on  thes  ) 
Therefore,  a  hil 
Statement  is  no  I 


gle-fatality  accidents 
result  in  at  least  $24 

per  year.  Additional 
je  achieved  through 
ii  juries  and  property- 
idents  involving  small 

CMVs. 
ef  Executive  Order 
rule  making  does  not  impose 
biirden  greater  than  SI 00 
motor  carriers. 
Regulatory  Impact 
necessary. 


Regulatory  Flex  ibility  Act  Analysis 

In  complianc ;  with  the  Regulatory 
Flexibility  Act  5  U.S.C.  601-612), 
FMCSA  considi  sred  the  effects  of  this 
regulatory  actio  a  on  small  entities  and 
determined  thai  this  final  rule  will  not 
affect  a  substan  ial  number  of  small 
entities  that  ope  rate  CMVs  designed  or 
used  to  transpoi  t  between  9  and  15 
passengers,  for  i  ;ompensation,  in 
interstate  comn  erce.  However,  the 
agency  believes  the  rule  will  have  a 
significant  imp<  ct  on  some  of  the  small 
entities  operatii  g  such  vehicles. 

FMCSA  is  rec  uiring  motor  carriers 
that  operate  CW  Vs.  designed  or  used  to 
transport  betwe  m  9  and  15  passengers, 
in  interstate  cor  unerce,  to  be  made 
subject  to  the  sa  fety-related  operational 
FMCSRs  when  I  hey  are  directly 
compensated  fo  •  such  services  and  the 
vehicle  is  opera  :ed  beyond  75  air  miles 
(86.3  statute  mi  es  or  138.9  kilometers) 
from  the  driver' ;  normal  work-reporting 
location.  These  motor  carriers  will  be 
required  to  com  jly  with  49  CFR  parts 
390,  391,  392.  3  »3',  395,  and  396. 
FMCSA  estimat  ;s  that  this  rule  will 
affect  1.843  of  tl  le  estimated  14,000 
entities  that  ope  rate  CMVs  designed  or 
used  to  transpoi  t  between  9  and  15 
passengers  for  c  jmpensation,  and  that 
most,  if  not  all,  )f  these  14.000 
businesses  are  s  nail  entities  based  on 
criteria  establisl  ed  by  the  Small 
Business  Admir  istration  (SBA).^ 
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The  estimate  of  1,843  is  based  on  the 
ciuTent  number  of  for-hire  motor 
carriers  of  passengers  with  active 
authority  that  operate  only  CMVs  with 
a  seating  capacity  of  15  passengers  or 
less.  Although  the  universe  of  for-hire 
motor  carriers  of  passengers  potentially 
subject  to  this  rule  consists  of 
approximately  14,000  entities,  we 
estimate  that  the  final  rule  will  apply  to 
only  the  1,843  carriers  whose' operations 
require  interstate  operating  authority 
under  the  FMCSA's  commercial 
regulations.  Each  of  these  motor  carriers 
has  on  file  with  the  FMCSA  proof  of 
financial  responsibility  at  the  minimum 
level  required  for  the  operation  of 
vehicles  designed  to  transport  less  than 
16  passengers.  This  number  may 
overstate  the  population  of  affected 
carriers  since  some  of  the  licensed 
carriers  may  be  exclusively  operating 
equipment  carrying,  less  than  9 
passengers.  However,  FMCSA's  estimate 
does  not  include  the  following:  (1) 
Motor  carriers  that  may  have  pending 
applications  for  operating  authority;  (2) 
passenger  carriers  shown  as  inactive 
because  their  authority  was  revoked  for 
failure  to  maintain  evidence  of  the 
required  minimum  levels  of  financial 
responsibility;  (3)  private  motor  carriers 
of  passengers;  or  (4)  carriers  which  also 
operate  larger  vehicles,  as  well  as 
smaller  vehicles.  Therefore,  the  agency 
believes  its  estimate  of  1,843  motor 
carriers  of  passengers  is  a  reasonable 
estimate  of  the  number  of  entities  that 
will  be  subject  to  this  rule. 

This  final  rule  is  the  last  in  a  series 
of  rulemaking  actions  intended  to 
improve  the  safety  of  operation  of 
vehicles  designed  or  used  to  transport 
between  9  and  15  passengers,  for 
compensation,  in  interstate  commerce. 
After  reviewing  the  public  comments 
received  in  response  to  previous 
rulemaking  notices  in  this  series,  and 
completing  an  analysis  of  accident  data, 
the  agency  continues  to  believe  that  it 
is  appropriate  to  limit  the  applicability 
of  the  rule  to  those  motor  carriers  that 
are  most  likely  to  have  safety 
performance  problems.  Therefore,  this 
rule  involves  1,843  out  of  the  14,000 
small  entities  that  the  agency  is 
authorized  to  regulate  under  section  212 
of  MCSIA. 

The  rulemaking  series  mentioned 
above  began  with  the  August  5, 1998  (63 
FR  41766)  ANPRM  in  which  the  agency 


"Receipts"  means  the  firm's  gross  or  total  income, 
plus  cost  of  goods  sold,  as  defined  by  or  reported 
on  the  firm's  Federal  Income  Tax  return.  Therefore, 
only  those  motor  carriers  of  passengers  that 
averaged  $6,000,000  or  less  in  annual  receipts  for 
the  past  3  fiscal  years  would  be  considered  small 
businesses  for  the  purposes  of  the  regulatory 
flexibility  analysis. 


requested  public  comment  from  all 
interested  parties  concerning  the 
potential  impact  of  amending  the 
definition  of  "commercial  motor 
vehicle"  to  make  the  FMCSRs 
applicable  to  the  operation  of  small 
passenger-carrying  CMVs.  The  agency 
specifically  asked  for  comments 
concerning  the  types  and  niunbers  of 
passenger  carriers  that  would  be 
covered  by  the  safety  regiilations  under 
the  revised  definition  of  CMV  provided 
in  section  4008(a)  of  TEA-21.  At  that 
time,  we  indicated  that  due  to  the 
preliminary  nature  of  the  ANPRM  and 
the  lack  of  information  about  the 
potential  costs  of  the  rulemaking,  the    • 
agency  could  not  evaluate  the  potential 
regulatory  changes  on  small  entities. 
The  agency  solicited  comments, 
information,  and  data  on  these  potential 
impacts  on  small  entities. 

On  September  3, 1999,  the  agency 
published  an  interim  final  rule  (64  FR 
48510)  and  a  NPRM  (64  FR  48518) 
based  on  the  comments  received  in 
response  to  the  ANPRM.  The  agency 
used  the  interim  final  rule  to  adopt  the 
statutory  definition  of  CMV  provided  by 
TEA-21,  and  temporarily  exempt  the 
operation  of  small  passenger-carrying 
vehicles  from  all  of  the  FMCSRs 
pending  completion  of  a  companion 
rulemaking  that  would  help  the  agency 
gather  additional  information  about  the 
entities  operating  vehicles  designed  or 
used  to  transport  between  9  and  15 
passengers.  The  exemption  was 
necessary  because  the  agency  viewed 
section  4008(a)  of  TEA-21  as  a  mandate 
either  to  impose  the  FMCSRs  on 
previously  unregulated  smaller  capacity 
vehicles,  or  to  exempt  through  a 
rulemaking  proceeding  some  or  all  of 
the  operators  of  such  vehicles.  The 
statute  provided  that  operators  of  small 
passenger-carrying  vehicles  would 
automatically  become  subject  to  the 
FMCSRs  unless  the  agency,  through  a 
rulemaking  proceeding,  determines  that 
IMs  appropriate  to  exempt  such 
operators  from  the  safety  regulations. 

While  none  of  the  commenters 
responded  to  the  request  for  information 
about  potential  impacts  of  the 
rulemaking  on  small  entities,  the  TLPA 
estimated  that  if  the  agency  made  the 
FMCSRs  applicable  to  the  operation  of 
small  passenger-canying  vehicles, 
approximately  14,000  companies, 
125.000  vehicles,  and  165,000  drivers 
would  be  covered.  The  agency  reviewed 
its  database  of  for-hire  interstate  motor 
carriers  of  passengers  to  determine 
whether  TLPA's  estimate  was 
reasonable.  At  that  time,  we  indicated 
there  were  1 ,636  for-hire  motor  carriers 
of  passengers  with  active  operating 
authority  that  had  on  file  with  the 
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agency  proof  of  financial  responsibility 
at  the  minimum  level  required  for  the 
operation  of  vehicles  designed  to 
transport  less  than  16  passengers. 
Recognizing  that  TLPA's  estimate 
included  a  wide  range  of  passenger- 
carrying  operations  that  far  exceeded 
the  limited  number  of  carriers  with 
active  operating  authority,  the  agency 
stated  that  it  could  not  confirm  the 
accuracy  of  the  number. 

The  September  3, 1999  NPRM 
proposed  that  each  motor  carrier 
operating  small  passenger-carrying 
vehicles  submit  a  Motor  Carrier 
Identification  Report  (FMCSA  Form 
MCS-150),  maintain  an  accident 
register,  and  mark  their  CMVs  with  the 
motor  carrier  identification  number 
assigned  by  the  agency  (64  FR  48518). 
The  agency  stated  that  this  would 
provide  it  with  information  about  the 
number  of  passenger  carriers,  their 
business  locations,  and  the  niunber  of 
drivers  employed  and  vehicles  operated. 
We  believed  that  the  proposal  could 
affect  a  substantial  number  of  small 
entities,  but  would  not  have  a 
significant  impact  on  them.  The  agency 
stated  that  if  the  TLPA's  estimate  of 
14.000  interstate  motor  carriers 
operating  CMVs  designed  or  used  to 
transport  9-  to  15-  passengers  was 
accurate,  and  most  or  all  of  these 
businesses  are  classified  as  small 
businesses  by  SBA,  the  rulemaking 
would  affect  up  to  14,000  small  entities. 
The  agency  provided  examples  of  the 
potential  costs  to  mark  each  vehicle,  in 
accordance  with  49  CFR  390.21,  with  a 
worse  case  scenario  of  a  one-time  cost 
of  $420  for  a  carrier  with  a  fleet  of  20 
vehicles. 

With  the  enactment  of  MCSIA,  the 
agency  was  required  to  take  a  more 
aggressive  regulatory  approach  and 
impose  safety  requirements  on:  (1) 
Commercial  vans  referred  to  as 
"camionetas,"  and  (2)  those  commercial 
vans  operating  in  interstate  commerce 
outside  of  commercial  zones  that  have 
been  determined  to  pose  serious  safety 
risks.  Therefore,  the  agency  was 
required  to  continue  the  series  of 
rulemaking  actions  in  the  absence  of 
definitive  industry  characteristic  and 
safety  performance  data,  including  data 
concerning  the  potential  impact  on 
small  businesses  that  would  be  made 
subject  to  the  FMCSRs. 

On  January  11,  2001.  FMCSA  issued 
a  final  rule  adopting  the  statutory 
definition  of  CMV  as  revised  by  section 
4008  of  TEA-21,  and  requiring  motor 
carriers  operating  small  passenger- 
carrying  vehicles  to  submit  the 
identification  report,  mark  their 
vehicles,  and  maintain  an  accident 
register  (66  FR  2756).  On  the  same  day, 


in  response  to  section  212  of  MCSIA, 
the  agency  issued  an  NPRM  (66  FR 
2767)  proposing  that  motor  carriers 
operating  vehicles  designed  or  used  to 
transport  between  9  and  15  passengers 
(including  the  driver)  in  interstate 
commerce  comply  with  the  safety 
regulations  when  they  are  directly 
compensated  for  such  services,  and  the 
transportation  of  any  of  the  passengers 
covers  a  distance  greater  than  75  air 
miles  (86.3  statute  miles). 

FMCSA  indicated  that  in  order  to 
avoid  imderestimating  the  potential 
impact  of  the  rule  on  small  entities,  it 
estimated  that  1 ,648  passenger  carriers 
would  be  subject  to  the  proposed 
requirements.  This  estimate  was  based 
on  the  number  of  for-hire  motor  carriers 
of  passengers  with  active  authority  to 
operate  CMVs  with  a  seating  capacity  of 
15  passengers  or  less.  The  agency 
argued  that  using  the  estimate  of  1 ,648 
carriers  from  the  database  of  motor 
carriers  of  passengers  provided  a 
reasonable  estimate  of  the  number  of 
entities  that  could  be  subject  to  the 
proposed  rules.  The  agency  estimated 
that  the  costs  per  carrier  would  be 
$6,200  for  the  first  year  the 
requirements  are  in  effect,  and  $6,100 
per  year  thereafter,  if  the  costs  are 
distributed  evenly  among  the  carriers. 

FMCSA  estimated  that  the  costs  per 
carrier  associated  with  the  NPRM 
would,  on  average,  be  2.2  percent  of 
their  revenues  based  on  data  from  the 
SBA's  1997  "Employer  Firms, 
Employment  and  Estimated  Receipts  by 
Employment  Size  of  Firm"  tables.  The 
agency  reviewed  revenues  for  motor 
carriers  in  the  intercity  and  nu'al  bus 
transportation  segment  of  the  industry. 
The  SBA  data  indicated  there  are  145 
firms  in  this  category  with  less  than  20 
employees — the  20-employee  threshold 
was  chosen  by  FMCSA  to  be  consistent 
with  its  estimate  of  the  average  number 
of  drivers  likely  to  be  employed  by  the 
1 ,648  for-hire  passenger  carriers.  These 
145  carriers  had  combined  revenues  of 
$41,793,000.  The  average  revenues  Vere 
considered  by  dividing  the  combined 
revenues  by  the  total  niunber  of  firms, 
or  $288,227  in  revenues  per  year  for 
each  carrier. 

FMCSA  made  a  preliminary 
determination  that  the  proposed  rule 
would  not  affect  a  substantial  number  of 
small  entities  because  it  would  be 
applicable  to  only  a  fraction  of  the 
14.000  entities  operating  9-  to  15- 
passenger  vehicles  for  compensation. 
However,  the  agency  recognized  that  the 
NPRM  would  have  a  significant  impact 
on  some  of  the  small  entities,  especially 
in  those  cases  where  the  profit  margins 
are  approximately  2.2  percent  or  less. 
The  agency  indicated  that  there  is  a 


possibility  for  failure  of  some  small 
passenger-carrying  CMV  operations, 
especially  those  with  profit  margins  of 
2.2  percent  or  less.  Because  it  was 
limiting  the  applicability  of  the  rules  to 
only  a  fraction  of  the  universe  of  eligible 
small  entities  (thus  minimizing  the 
overall  impact),  and  the  estimated  costs 
of  the  rule  would  be  2.2  percent  of  the 
revenues  of  the  affected  small  entities, 
the  agency  did  not  believe  that  a  more 
comprehensive  analysis  was  needed  to 
ensure  compliance  with  the  Regulatory 
Flexibility  Act.  This  was  particularly  in 
view  of  the  fact  that  the  agency  was 
statutorily  required  to  regulate  operators 
of  9-  to  15-passenger  vehicles  and  had 
exercised  its  discretion,  as  limited  by 
MCSIA,  to  minimize  the  impact  on 
small  entities. 

After  publication  of  the  January  1 1 , 
2001  NPRM,  the  agency  increased  its 
estimate  of  the  potential  costs  of  the  rule 
for  small  entities  based  on:  (1)  A 
revision  of  the  estimated  information 
collection  burden  for  driver  records  of 
duty  status;  (2)  a  correction  of  the 
estimate  of  the  costs  for  medical 
examinations  for  drivers;  and  (3) 
consultation  with  SBA  about  the 
number  of  small  businesses  and  their 
revenues. 

First,  the  agency  revised  the  estimated 
costs  associated  with  the  information 
collection  biu-den  for  drivers'  records  of 
duty  status,  and  submitted  the  revised 
estimate  to  OMB  for  approval.  The 
agency  estimated  that  the  information 
collection  burden  for  the  records  of  duty 
status  (required  by  49  CFR  part  395)  for 
the  operators  of  9-  to  15-passenger 
vehicles  would  be  137.250  hours,  based 
on  an  estimated  18.300  drivers  being 
subject  to  the  requirements.  Using  the 
new  estimates,  approved  by  OMB  [OMB 
Control  No.  2126-^)001]  on  information 
collection  biu'den  for  the  records  of  duty 
status,  and  applying  the  burden  per 
driver  and  carrier  to  the  entities  that 
would  operate  small  passenger-carrying 
CMVs,  the  agency  now  believes  the 
additional  burden  would  be  836,000 
aimual  biu'den  hours,  for  approximately 
22.000  drivers.  The  result  of  the 
increased  estimate  of  the  annual  burden 
hours  for  completing  and  retaining  the 
records  of  duty  status,  and  an  increase 
in  the  number  of  drivers  that  would  be 
subject  to  the  hours  of  service  rules,  is 
an  increase  from  $2,539  per  carrier  per 
year  for  such  records  to  $7,012  per 
carrier  per  year. 

FMCSA  also  revised  its  estimates  of 
the  costs  for  medical  examinations  of 
drivers.  The  agency's  previous 
calculations  included  an  error  resulting 
in  an  estimate  of  $1 .718  per  carrier  per 
year.  A  correction  of  the  error,  plus  a 
revision  of  the  estimate  of  the  number 
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of  drivers  yields  an  estimate  of  $3,844 
per  carrier  per  year  for  medical 
examinations.] 

As  indicated  earlier,  FMCSA 
estimates  that  I  he  sum  of  all  estimated 
costs  of  requiri  ng  operators  of  small 
passenger-carr  fing  CMVs  to  comply 
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with  49  CFR  parts  391,  395,  and  396  is 
approximately  $23,850,000  for  the  first 
year  and  $20,184,234  per  year 
thereafter.  If  the  costs  of  the  rulemaking 
are  distributed  evenly  among  these 
1,843  motor  carriers,  the  costs  per 
carrier  would  be  approximately  $12,940 


for  the  first  year  the  requirements  £fre  in 
effect,  and  a  little  more  than  $10,952  per 
year  thereafter. 

A  summary  of  the  estimated  first-year 
costs  per  motor  carrier  is  presented 
below: 


Summary  of  First-Year  Costs  Per  Motor  Carrier  to 
Comply  with  the  FMCSRs 


$3,8^  for  medical  exams 


$102  for  driver  qualifications  files 
($35  subsequent  years) 


$7,012  for  hours-of-service  recordkeeping 


$1,982  for  inspection,  repair,  and  maintenance 


Total:  $12,940 
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threshold  for  defining  a  small  business 
in  the  passenger  transportation  industry. 

For  businesses  covered  by  NAICS 
code  4852,  interurban  and  rural  bus 
transportation,  the  1997  census  data 
indicate  there  are  407  firms  with 
combined  revenues  of  $1,147,432,000. 
For  the  purposes  of  this  analysis,  the 
revenues  for  the  businesses  in  this 
group  were  divided  by  the  number  of 
firms  resulting  in  an  estimate  of 
$2,819,243  in  revenues  per  year  for  each 
carrier  ($1,147,432,000/407  firms  = 
$2,819,243). 

The  agency  also  considered 
businesses  covered  by  NAICS  code 
4853,  taxi  and  limousine  service.  The 
1997  census  data  indicate  there  are 
6,418  firms  with  combined  revenues  of 
$3,154,521,000.  For  purposes  of  this 
analysis,  the  revenues  for  businesses  in 
this  group  were  also  divided  by  the 
number  of  firms  resulting  in  an  estimate 
of  $491,511  in  revenues  per  year  for 
each  carrier  [($3,154,521,000/6,418)  = 
$491.5111. 

Based  on  the  estimates  above  for  the 
revenues  per  firm  for  interurban  and 
rural  bus  transportation  businesses,  and 
revenues  per  firm  for  taxi  and  limousine 


service  businesses,  FMCSA  believes  that 
most,  if  not  all,  of  the  Jirms  in  these 
categories  appear  to  be  small  businesses 
based  on  SBA's  $6,000,000  threshold. 

The  costs  per  carrier  associated  with 
this  rule  would,  on  average,  be 
approximately  0.45  percent  of  the 
revenues  for  interurban  and  nual  bus 
services  [($12,940  costs  per  carrier)/ 
($2,819,243  revenues  per  carrier)  x  100 
=  0.45  percent],  and  2.6  percent  of  the 
revenues  for  taxi  and  limousine  services 
[($12,940  costs  per  carrier)/$491,511 
revenues  per  carrier)  x  100  =  2.6 
percent). 

For  interurban  and  rural  bus  services 
with  a  profit  margin  greater  than  0.45 
percent,  the  new  rule  will  decrease  their 
profits  but  the  businesses  would 
maintain  some  level  of  profit.  For  bus 
services  with  profit  margins  of  0.45 
percent  or  less,  the  rule  could  result  in 
the  failure  of  the  business.  Likewise,  for 
taxi  and  limousine  services  with  a  profit 
margin  greater  than  2.6  percent,  the  rule 
would  decrease  their  profits  but  the 
businesses  would  maintain  some  level 
of  profit.  For  taxi  and  limousine 
businesses  with  profit  margins  of  2.6 
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percent  or  less,  the  rule  could  result  in 
failure  of  the  business. 

FMCSA  does  not  have  data  on  the 
revenues  or  profit  margins  of  the  1,843 
motor  carriers  likely  to  be  impacted  by 
the  rule  or  more  precise  information 
about  their  revenues.  Also,  the  agency 
does  not  have  sufficient  data  about  these 
motor  carriers  to  determine  the 
distribution  of  drivers  and  vehicles, 
such  as  the  number  of  carriers  with  1  to 

5  vehicles,  the  number  of  carriers  with 

6  to  10  vehicles,  the  number  of  carriers 
with  11  to  20  vehicles,  and  similar  data 
for  the  niunber  of  drivers,  to  make  more 
precise  its  estimates  concerning 
revenues.  However,  the  agency  believes 
it  is  appropriate  to  consider  all  1 ,843 
motor  carriers  of  passengers  likely  to  be 
affected  by  this  rulemaking  to  be  small 
entities  to  avoid  underestimating  the 
impact  this  rule  will  have  on  them.  The 
agency  believes  the  estimates  presented 
above  are  reasonable  given  the  limited 
information  available  about  this 
segment  of  the  motor  carrier  industry. 
Therefore,  the  agency  has  made  a 
determination  that  this  rule  would  not 
affect  a  substantial  number  of  small 
entities.  However,  it  could  have  a 
significant  impact  on  some  of  these 
1,843  small  entities,  especially  in  those 
cases  where  the  profit  margins  are 
approximately  2.6  percent  or  less. 

FMCSA  has  considered  the  comments 
to  the  previous  rulemaking  documents 
concerning  the  regulation  of  small 
passenger-carrying  CMVs,  and  believes 
this  group  of  motor  carriers  provides  an 
important  service  to  its  clients.  These 
motor  carriers  provide  services  to 
individuals  for  whom  motor  coach 
services  are  not  available,  those  who 
may  not  be  able  to  afford  to  use  motor 
coach  operators,  or  individuals  who 
choose,  for  whatever  reason,  not  to  use 
motor  coach  operators  for  their  intercity 
travel.  The  agency  believes  the  industry 
is  very  important  to  those  who  rely  on 
it.  There  is  a  possibility  for  failure  of 
some  small  passenger-carrying  CMV 
operations,  especially  those  with  profit 
margins  of  2.6  percent  or  less.  However, 
the  number  of  failures  among  the 
estimated  1.843  motor  carriers  operating 
small  passenger-carrying  CMVs  is 
expected  to  be  small.  Therefore,  the 
agency  believes  there  could  be  a  small 
degree  of  disruption  in  the  services 
provided  by  small  passenger-carrying 
CMV  operations  that  are  not  capable  of 
putting  into  place  the  safety 
management  controls  necessary  to 
achieve  compliance  with  49  CFR  parts 
390, 391, 392, 393,  395.  and  396. 

FMCSA  has  considered  other 
regulatory  alternatives  as  described 
earlier,  and  determined  that  this  action 
is  necessary  to  fulfill  section  212  of  the 


MCSIA  and  respond  to  the  safety 
problem  indicated  by  the  FARS  and 
General  Estimates  System  (GES)  data.  It 
is  unlikely  that  a  rule  establishing  less 
stringent  requirements  would  have  the 
S£ime  potential  for  improving  the  safety 
of  operations  of  these  CMVs. 

Accordingly,  FMCSA  has  considered 
the  economic  impacts  of  the 
requirements  on  small  entities  and 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Intetgovemmental  Review 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501-3520). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  FMCSA 
determined  that  the  requirements  in  this 
final  rule  will  impact  four  currently- 
approved  information  collections. 
FMCSA  is  requiring  that  motor  carriers 
operating  CMVs  designed  or  used  to 
transport  9-  to  15-  passengers  be 
required  to  meet  the  recordkeeping 
requirements  of  49  CFR  parts  391.  395, 
and  396. 

Medical  Examination  and 
Certification— OMB  Control  No.  2126- 
0006 

Drivers  operating  CMVs  designed  or 
used  to  transport  between  9  and  15 
passengers  will  be  required  to  meet  the 
medical  examination  and  certification 
requirements  at  49  CFR  part  391, 
subpart  E.  The  information  collection 
requirements  related  to  that  subpart 
have  been  approved  by  the  OMB  under 
provisions  of  the  PRA  and  assigned  the 
OMB  Control  No.  2126-0006.  which  is 
currently  due  to  expire  on  October  31, 
2003.  FMCSA  estimates  it  takes  a 
medical  examiner  approximately  20 
minutes  to  complete  and  document  the 
medical  examination  and  1  minute  to 
complete  the  medical  certificate,  and 
that  it  takes  a  motor  carrier 
approximately  1  minute  to  make  a  copy 
of  the  medical  certificate  and  file  it. 
Therefore,  the  total  time  associated  with 
this  information  collection,  per  driver, 
is  22  minutes.  FMCSA  estimates  that 
approximately  22,000  drivers  will  be 
subject  to  the  final  rule.  The  estimated 
burden  for  the  first  year  will  be  8,067 


burden  hours  [22,000  drivers  x  22 
minutes  per  driver,  divided  by  60 
minutes  in  an  hour).  Since  the  medical 
examiner's  certificate  is  usually  made 
valid  for  24  months,  the  prorated  annual 
burden  will  be  approximately  half  that 
amount.  Therefore,  the  annual  burden 
hours  will  be  4,034.  FMCSA  submitted 
the  amended  medical  qualification 
information  collection  to  the  OMB  for 
review  and  approval. 

Driver  Qualification  Files — OMB 
Approval  No.  2126-0004 

Motor  carriers  that  employ  drivers  of 
CMVs  designed  or  used  to  transport 
between  9  and  1 5  passengers  will  be 
required  to  maintain  a  complete  driver 
qualification  file  for  each  driver  in 
accordance  with  49  CFR  391.51.  The 
information  collection  requirements 
related  to  driver  qualification  files  have 
been  approved  by  the  OMB  under  the 
provisions  of  the  PRA  and  assigned  the 
OMB  Control  No.  2126-0004,  which  is 
currently  due  to  expire  on  August  31, 
2004.  The  following  components  are 
involved  in  this  information  collection: 
driver's  employment  application  (2 
minutes  for  drivers),  review  of  driver's 
employment  application  (1  minute  for 
motor  carriers),  initial  inquiry  of  driving 
record  and  investigation  of  employment 
(15  minutes  for  motor  carriers),  list  or 
certification  of  violations  (2  minutes  for 
drivers),  and  aimual  review  of  driving 
record  (5  minutes  for  motor  carriers). 
The  burden  hour  estimate  associated 
with  this  information  collection  is  25 
minutes  per  driver,  which  includes  21 
minutes  for  motor  carriers  and  4 
minutes  for  drivers.  Therefore,  FMCSA 
estimates  that  the  addition  of  the  22.000 
drivers  who  will  be  subject  to  this  final 
rule  will  increase  the  burden  hours  of 
this  information  collection  by  9,167 
[22,000  drivers  x  25  minutes,  divided  by 
60  minutes  in  an  hour).  FMCSA  "* 

submitted  the  amended  driver 
qualification  information  collection  to 
OMB  for  review  and  approval. 

Records  of  Duty  Status— OMB  Control 
No.  2126-0001 

Drivers  operating  CMVs  designed' or 
used  to  transport  between  9  and  1 5 
passengers  will  be  required  to  record 
their  duty  status  in  accordance  with  49 
CFR  395.8.  The  information  collection 
requirements  related  to  records  of  duty 
status  have  been  approved  by  the  OMB 
under  the  provisions  of  the  PRA  and 
assigned  the  OMB  Control  No.  2126- 
0001,  which  expires  on  March  31,  2005. 
FMCSA  estimates  the  annual  burden  on 
each  CMV  driver  to  be  approximately  26 
hours  [6  minutes  and  30  seconds  for 
each  daily  log  x  240  workdays  a  year, 
divided  by  60  minutes  in  an  hour).  The 
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Vehicle  Inspec  ion.  Repair,  and 
Maintenance—  OMB  Control  No.  2126- 
0003 
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a  qualified  brake  inspector,  the 
estimated  total  time  burden  related  to 
the  inspector  qualifications  rules  is 
approximately  307  annual  burden  hours 
[(5  minutes  for  each  periodic  vehicle 
inspector  certification  x  1,843  motor 
carriers)  +  (5  minutes  for  each  brake 
inspector  certification  x  1 ,843  motor 
carriers)  =  18,430  minutes,  divided  by 
60  minutes  in  an  hour  =  307  hoiu-s]. 

FMCSA  estimates  that  the  total 
inspection,  repair,  and  maintenance 
recordkeeping  burden  is  approximately 
238,976  burden  hours  per  year  [18,430 
CMVs  X  777  ininutes  (or  12  hours  and 
57  minutes)  per  year  per  CMV,  divided 
by  60  minutes  in  an  hour  =  238,669, 
plus  an  additional  307  =  238,976). 
FMCSA  submitted  the  amended 
inspection,  repair,  and  maintenance 
information  to  OMB  for  review  and 
approval. 

"The  total  estimated  additional  burden 
hours  imposed  by  this  rule  will  be 
1.088,177  [4,034  (associated  wiUi  OMB 
Control  No.  2126-0006)  +  9,167 
(associated  with  OMB  Control  No. 
2126-0004)  +  836,000  (associated  with 
OMB  Control  No.  2126-0001)  +  238,976 
(associated  with  OMB  Control  No. 
2126-0003)].  The  following  table 
displays  this  information: 


OMB  con- 
trol No. 


Currently-ap- 
proved annual 
burden  hours 


2126-0006 
2126-0004 
2126-0001 
2126-0003 

Total ... 


1,180,792 

941,856 

161,364,492 

35,107,856 


198,594,996 


Additional  bur- 
den hours  as- 
sociated with 
this  final  rule 


4,034 

9,167 

836,000 

238,976 


1,088.177 


In  the  NPRM  stage,  we  requested 
comments  regarding  the  information 
collection  burden  hour  estimates. 
However,  no  comments  were  received 
during  the  NPRM  comment  period 
regarding  the  estimated  information 
collection  burdens. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  purposes  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  and  has  determined 
that  this  action  does  not  have  any  effect 
on  the  quality  of  the  environment. 

Energy  Effects 

We  have  analyzed  this  action  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  economically  significant  and  is 


not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy. 

Unfunded  Mandates  Reform  Act  of  1995 

This  final  rule  does  not  impose  an 
unfunded  mandate,  as  defined  by  the 
Unfunded  Mandates  Reform  Act  of  1995 
(2  U.S.C.  1532  et  seq.),  that  will  result 
in  a  $100  million  or  more  expenditure 
(adjusted  annually  for  inflation)  in  any 
one  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  action  imder 
Executive  Order  13045,  Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

Taking  of  Private  Property 

This  final  rule  will  not  effect  a  taking 
of  private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Federalism  Assessment 

We  have  analyzed  this  rule  in 
accordance  with  the  principles  and 
criteria  of  Executive  Order  13132, 
Federalism.  We  have  determined  that 
this  action  does  not  have  a  substantial 
direct  effect  on  States  or  impose 
additional  costs  or  burdens  on  the 
States.  Nothing  in  this  document  limits 
the  policymaking  discretion  of  the 
States  or  directly  preempts  any  State 
law  or  regulation.  Therefore,  we  have 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

List  of  Sub)ects 

49  CFR  Part  390 

Highway  safety,  Intermodal 
transportation.  Motor  carriers,  Motor 
vehicle  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  398 

Highway  safety.  Migrant  labor.  Motor 
carriers.  Motor  vehicle  safety.  Reporting 
and  recordkeeping  requirements. 
■  For  the  reasons  discussed  in  the 
preamble,  the  Federal  Motor  Carrier 
Safety  Administration  amends  title  49, 
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Code  of  Federal  Regulations,  parts  385, 
390,  and  398  as  follows: 

PART  390-FEDERAL  MOTOR 
CARRIER  SAFETY  REGULATIONS; 
GENERAL 

■  1.  The  authority  citation  for  part  390  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  13301, 13902,  31132, 
31133,  31136,  31502,  and  31504;  sec.  204, 
Pub.  L.  104-88,  10§  Stat.  803,  941  (49  U.S.C. 
701  note);  sees.  212  and  217,  Pub.  L.  106- 
159,  113  Stat.  1748,  1766,  1767;  and  49  CFR 
1.73. 

■  2.  Amend  §  390.3  by  revising 
paragraph  (f)(6)  to  read  as  follows: 

§  390.3    General  applicability. 

(f)*   *   * 

(6)(i)  The  operation  of  commercial 
motor  vehicles  designed  or  used  to 
transport  between  9  and  15  passengers 
(including  the  driver),  not  for  direct 
compensation,  provided  the  vehicle 
does  not  otherwise  meet  the  definition 
of  a  commercial  motor  vehicle,  except 
that  motor  carriers  operating  such 
vehicles  are  required  to  comply  with 
§§  390.15,  390.19,  and  390.21(a)  and 
{b)(2). 

(ii)  The  operation  of  commercial 
motor  vehicles  designed  or  used  to 
transport  between  9  and  15  passengers 
(including  the  driver)  for  direct 
compensation,  provided  the  vehicle  is 
not  being  operated  beyond  a  75  air-mile 
radius  (86.3  statute  miles  or  138.9 
kilometers)  from  the  driver's  normal 
work-reporting  location,  and  provided 
the  vehicle  does  not  otherwise  meet  the 
definition  of  a  commercial  motor 
vehicle,  except  that  motor  carriers 
operating  such  vehicles  are  required  to 
comply  with  §§  390.15,  390.19,  and 
390.21(a)  and  (b)(2). 

■  3.  Amend  §  390.5  by  adding  a 
definition  for  "direct  compensation,"  in 
alphabetical  order  to  read  as  follows: 

§390.5    Definitions. 

***** 

Direct  compensation  means  payment 
made  to  the  motor  carrier  by  the 
passengers  or  a  person  acting  on  behalf 
of  the  passengers  for  the  transportation 
services  provided,  and  not  included  in 
a  total  package  charge  or  other 
assessment  for  highway  transportation 
services. 


PART  398— TRANSPORTATION  OF 
MIGRANT  WORKERS 

■  4.  The  authority  citation  for  part  398  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  13301, 13902,  31132, 
31133,  31136,  31502,  and  31504;  sec.  204, 


Pub.  L.  104-88,  109  Stat.  803,  941  (49  U.S.C. 
701  note);  sec.  212,  Pub.  L.  106-159,  113  Stat. 
1748,  1766;  and  49  CFR  1.73. 

■  5.  Revise  §  398.2  to  read  as  follows: 

§398.2    Applicability. 

(a)  General.  The  regulations 
prescribed  in  this  part  are  applicable  to 
carriers  of  migrant  workers  by  motor 
vehicle,  as  defined  in  §  398.1(b),  but 
only  in  the  case  of  transportation  of  any 
migrant  worker  for  a  total  distance  of 
more  than  75  miles  (120.7  kilometers)  in 
interstate  commerce,  as  defined  in  49 
CFR  390.5. 

(b)  Exception. 

(1)  The  regulations  prescribed  in  this 
part  are  not  applicable  to  carriers  of 
migrant  workers  by  motor  vehicle,  as 
defined  in  §  398.1(b),  when: 

(i)  The  motor  vehicle  is  designed  or 
used  to  transport  between  9  and  15 
passengers  (including  the  driver); 

(ii)  Tne  motor  carrier  is  directly 
compensated  for  the  transportation 
service;  and 

(iii)  The  vehicle  used  to  transport 
mirgrant  workers  is  operated  beyond  a 
75  air-mile  radius  (86.3  statute  miles  or 
138.9  kilometers)  from  the  driver's 
normal  work-reporting  location. 

(2)  Carriers  oi  migrant  workers  by 
motor  vehicle  that  operate  vehicles, 
designed  or  used  to  transport  between  9 
and  15  passengers  (including  the  driver) 
for  direct  compensation,  in  interstate 
commerce,  must  comply  with  the 
applicable  requirements  of  49  CFR  parts 
385,  390,  391,  392,  393,  395,  and  396, 
when  the  motor  vehicle  is  operated 
beyond  a  75  air-mile  radius  (86.3  statute 
miles  or  138.9  kilometers)  from  the 
driver's  normal  work-reporting  location. 
***** 

Issued  on:  August  5,  2003. 
Annette  M.  Sandberg. 

Administrator. 

(PR  Doc.  03-20369  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  COMMERCE   ' 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  021212307-3037-02;  I.D. 
0801 03C] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alasica;  Non-Community 
Development  Quota  PoiiocIt  with  Trawl 
Gear  in  the  Chinoolc  Salmon  Savings 
Areas  of  the  Bering  Sea  and  Aleutian 
Islands  Management  Area 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  non-Community 
Development  Quota  (CDQ)  pollock  with 
trawl  gear  in  the  Chinook  Salmon 
Savings  Areas  of  the  Bering  Sea  and 
Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  2003  non-CDQ 
limit  of  chinook  salmon  caught  by 
vessels  using  trawl  gear  while  directed 
fishing  for  pollock  in  the  BSAI. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  1,  2003,  through 
2400  hrs,  A.l.t.,  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mar\'  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  grovmdfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

For  2003,  the  chinook  salmon  PSC 
limit  for  the  pollock  fishery  was  set  at 
33,000  fish  (68  FR  9907,  March  3,  2003). 
Of  that  limit,  7.5  percent  is  allocated  to 
the  groundfish  CDQ  program  as 
prohibited  species  quota  reserve. 
Consequently,  the  2003  non-CDQ  limit 
of  chinook  salmon  caught  by  vessels 
using  trawl  gear  while  directed  fishing 
for  pollock  in  the  BSAI,  is  30,525 
animals  (§679.21(e)(l){i)  and  (vii)). 

In  accordance  with 
§679.21(e)(7)(viii),  the  Adminisfrator. 
Alaska  Region,  NMFS  (Regional 
Administrator),  has  determined  that  the 
2003  non-CDQ  limit  of  chinook  salmon 
caught  by  vessels  using  trawl  gear  while 
directed  fishing  for  pollock  in  the  BSAI 
has  been  reached.  Consequently,  the 
Regional  Administrator  is  prohibiting 
directed  fishing  for  non-CDQ  pollock 
with  trawl  gear  in  the  Chinook  Salmon 
Savings  Areas  defined  at  Figure  8  to  50 
CFR  part  679. 

Maximum  retainable  amoimts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and(f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
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provide  prior  notice  and 
public  comment 
authority  set  forth  at  5 
as  such  requirement  is 
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vessels  using  trawl  gear  while 
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lead 


and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 


This  action  is  required  by  50  CFR 
679.21  and  is  exempt  from  review  luider 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  6,  2003. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-20515  Filed  8-11-03;  8:45  am) 

BILLING  CODE  3510-22-S 
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Proposed  Rules 


Federal  Register 

Vol.  68,  No.  155 

Tuesday,  August  12,  2003 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purposeof  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN  320&-AJ79 

Prevailing  Rate  Systems;  Change  in 
Federal  Wage  System  Survey  Job 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a 
proposed  rule  that  would  change  a 
Federal  Wage  System  appropriated  fund 
optional  siuvey  job.  Industrial 
Electronic  Controls  Repairer,  so  that  its 
grade  level  and  title  would  better  reflect 
the  level  of  work  and  occupational  title 
that  private  industry  typically  uses.  This 
change  would  enable  the  Department  of 
Defense  to  collect  more  wage  data  when 
conducting  local  wage  surveys  to  set 
pay  levels  for  the  Government's  blue- 
collar  workforce. 

DATES:  Comments  must  be  received  on 
or  before  September  11,  2003. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  }.  Winstead,  Deputy  Associate 
Director  for  Pay  and  Performance 
Policy,  Strategic  Human  Resoiux:es 
Policy  Division,  Office  of  Persoimel 
Management,  Room  7H31,  1900  E 
Street,  NW.,  Washington,  DC  20415- 
8200;  e-mail  payleave@opm.gov,  or 
FAX:  (202)  606-^264. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Allen,  (202)  606-2848;  e-mail 
maallen@opm.gov,  or  FAX:  (202)  606- 
4264. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Prevailing  Rate  Advisory 
Committee  (FPRAC),  the  national  labor- 
management  committee  responsible  for 
advising  the  Office  of  Personnel 
Management  (OPM)  on  matters 
concerning  the  pay  of  Federal  Wage 
System  (FWS)  employees,  established  a 
Survey  Job  Work  Group  (SJWG)  to 
review  the  siuT^ey  job  descriptions  the 
Department  of  Defense  (DOD)  uses 


during  FWS  local  wage  surveys  to 
determine  prevailing  rates  of  pay  for 
FWS  employees.  DOD  contacts  private 
sector  employers  annually  in  each  of  the 
132  appropriated  fund  FWS  wage  areas 
to  determine  prevailing  rates  of  pay. 
The  SJWG  has  rect)mmended  that 
OPM  change  the  title  of  the  optional 
survey  job,  "Industrial  Electronic 
Controls  Repairer"  to  "Electronic 
Industrial  Controls  Mechanic,"  and  the 
grade  level  of  the  siuvey  job  from  WG- 
10  to  WG-11.  The  change  in  job  title  is 
proposed  so  that  it  would  conform  to 
the  title  of  the  FWS  job  grading 
standards  for  the  occupation,  a  title  now 
also  more  commonly  used  in  private 
industry.  The  change  in  grade  would 
better  reflect  the  grade  level  of  the  work 
that  Federal  employees  are  currently 
doing,  when  the  job  is  surveyed  in  the 
futiu-e,  it  is  anticipated  that  DOD  would 
be  able  to  collect  more  private  sector 
wage  data  for  the  occupation.  FPRAC 
agreed  with  the  Work  Group's 
recommendations . 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  would  affect  only  Federal 
agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Cleums,  Freedomiaf 
information.  Government  employees. 
Reporting  and  recordkeeping 
requirements.  Wages.  "* 

Office"  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  proposing  to  amend  5 
CFR  part  532  as  follows: 

PART  532— PREVAILING  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  5^2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  5343,  5346;  §532.707 
also  issued  under  5  U.S.C.  552. 

§532^17    [Amended] 

2.  In  §  532.217,  paragraph  (c)  table  is 
amended  by  removing  the  job  title  entry 
"Industrial  Electronic  Controls 
Repairer",  and  its  corresponding  job 
grade  "10",  and  adding  in  its  place 


"Electronic  Industrial  Controls 
Mechanic",  grade  "11". 

[FR  Doc.  03-20445  Filed  8-11-03:  8:45  am) 

BILUNG  CODE  632S-39-P 

SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  404 
BIN  0960-AF78 

Entitlement  and  Termination 
Requirements  (or  Stepchildren 

AGENCY:  Social  "Security  Administration. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Social  Security 
Administration  (SSA)  proposes  to 
amend  its  regulations  to  incorporate  the 
changes  to  the  entitlement  and 
termination  requirements  for  stepchild's 
benefits  introduced  by  the  Contract  with 
America  Advancement  Act  of  1996. 
Under  the  changes,  a  stepchild  is 
considered  dependent  upon  a 
stepparent  for  Social  Security  benefit 
purposes  only  if  he  or  she  receives  at 
least  one-half  support  from  the 
steppeu-ent.  The  fact  that  a  stepchild 
may  be  living  with  a  stepparent  is  no 
longer  a  basis  for  a  dependency 
determination.  The  changes  also  require 
benefit  termination  when  the  stepchild's 
natural  parent  and  stepparent  divorce 
(unless  the  stepchild  has  been  adopted 
by  the  stepparent  and  can  qualify  for 
benefits  as  his  or  her  adopted  child).  We 
propose  to  extend  the  termination 
requirement  to  include:  A  divorce  that 
ends  the  marriage  between  a  stepchild's 
adoptive  parent  and  stepparent;  and  a 
prospective  annulment  that  ends  the 
marriage  between  a  stepchild's  natural 
or  adoptive  parent  and  stepparent.  We 
also  propose  to  include  in  the 
regulations  our  longstanding  practice  of 
terminating  a  stepchild's  benefits  when  . 
the  marriage  between  the  stepchild's 
parent  and  the  stepparent  is  annulled 
fi-om  the  beginning  [ab  initio).  These 
rules  would  reflect  enacted  legislation 
and  provide  accurate  and  complete 
guidelines  for  determining  entitlement 
to  benefits.    , 

DATES:  In  order  for  your  comments  to  be 
considered,  you  must  submit  them  on  or 
before  October  14,  2003. 
ADDRESSES:  You  may  give  us  your 
comments  by  using:  our  Internet  site 
facility  (i.e..  Social  Security  Online)  at 
http://policy.ssa.gov/pnpublic.nsf/ 
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LawsRegs,  e-mai  i  to 


regulations@ssa 
966-2830:  or  by 


gov:  telefax  to  (410) 

letter  to  the 
Commissioner  o  t  Social  Security,  P.O. 
Box  17703.  Baltimore,  Maryland  21235- 
7703.  You  may  <  Iso  deliver  them  to  the 
Office  of  Regula  ions.  Social  Security 

Room  100  Altmeyer, 
6401  Security  Boulevard,  Baltimore, 
Maryland  21235-6401,  between  8  a.m. 

regular  business  days. 
Comments  are  pbsted  on  our  Internet 
site,  or  you  may  inspect  them  on  regular 
business  days  b]  making  arrangements 
with  the  contact  person  shown  in  this 
preamble. 
Electronic  Veifcion:  The  electronic  file 
is  available  on  the  date 

the  Federal  Register 
on  the  Internet  s  te  for  the  Government 
Printing  Office: ,  ittp:// 
i\f'y\'w.gpoaccess.  lov/fr/ index. html.  It  is 

the  Internet  site  for 

Security  Online)  at 

gov/pnpublic.nsf/ 


of  this  dociimen 
of  publication  ir 


also  available  or 
SSA  [i.e..  Social 
http://poIicy.ssa 
LawsRegs. 


FOR  FURTHER 

Sherr\'  Pollack, 
Specialist,  Offici  f 
Programs,  Socia 
Administration, 
Security  Boulevird 
21235-6401, 
965-7915  or  TT' 
information  abbit 

For  informal 
for  benefits,  call 
numbers,  1-800+772 
800-325-0778 
site.  Social  Security 


ticn 


wv^'w.socialsecui  itv 


INFi  >RMATION  i 


CONTACT: 

ocial  Insurance 
of  Income  Security 
Security 

»153  RRCC,  6401 
Baltimore,  MD 
re^lations@ssa.gov,  (410) 
(410)  966-5609  for 
these  proposed  rules, 
on  eligibility  or  filing 
our  national  toll-free 
-1213orTTYl- 
visit  our  Internet  Web 
Online,  at  http:// 
gov. 
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statutory  changes: 
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qualify  for  benefits  as  his  or  her  adopted 
child);  and 

•  To  be  entitled  to  child's  benefits 
based  on  a  stepparent's  record,  a  child 
is  considered  dependent  upon  the 
stepparent  only  if  the  stepparent  was 
providing  at  least  one-half  of  the  child's 
support  at  the  applicable  time.  "Living 
with"  the  stepparent  is  no  longer  a 
factor  in  determining  stepchild 
dependency. 

One-Half  Support  as  the  Sole  Basis  for 
a  Stepchild's  Dependency  on  a 
Stepparent 

Under  section  202(d)(1)(C)  of  the  Act, 
a  stepchild's  dependency  upon  the 
stepparent  at  a  statutorily  specified  time 
is  a  requirement  for  entitlement  to 
benefits  on  the  stepparent's  Social 
Security  earnings  record.  Prior  to  the 
Contract  with  America  Advancement 
Act  of  1996,  under  section  202(d)(4)  of 
the  Social  Security  Act,  a  stepchild  was 
considered  dependent  upon  a 
stepparent  if  the  stepchild  was  either 
living  with  or  receiving  at  least  one-half 
of  his  or-  her  support  from  the  stepparent 
at  the  applicable  time  under  the  statute. 
Under  the  legislative  amendment  to 
section  202(d)(4)  of  the  Act,  in  section 
104(a)  of  the  Contract  with  America 
Advancement  Act,  a  stepchild  is 
considered  dependent  upon  a 
stepparent  only  if  he  or  she  receives  at 
least  one-half  support  from  the 
stepparent.  Living  with  a  stepparent  is 
no  longer  a  basis  for  a  dependency 
determination.  Consequently,  we 
propose  to  eliminate  the  reference  to  the 
"living  with"  standard  from  our 
regulation  on  stepchild  dependency, 
§404.363  of  our  regulations.  Under 
section  104(a)(2)  of  the  Contract  with 
America  Advancement  Act  of  1996,  this 
policy  applies  to  benefits  of  individuals 
who  become  entitled  to  such  benefits  for 
months  after  June  1996. 

Extending  the  Stepchild  Benefit 
Termination  Requirement  to  a  Divorce 
Between  the  Stepchild's  Adoptive 
Parent  and  Stepparent 

Section  104(b)  of  the  Contract  with 
America  Advancement  Act  of  1996 
amended  section  202(d)(1)  of  the  Act  to 
provide  for  termination  of  a  stepchild's 
benefits  upon  the  divorce  of  the 
stepparent  and  the  stepchild's  natural 
parent.  Section  104(b)  did  not,  however, 
explicitly  provide  for  the  termination  of 
a  stepchild's  benefits  upon  the  divorce 
of  the  stepparent  and  the  child's 
adoptive  parent.  We  propose  to  apply 
the  stepchild  termination  provision 
upon  the  divorce  of  the  stepparent  and 
the  stepchild's  natural  or  adoptive 
parent.  We  believe  that  there  is  a  clear 
basis  for  this  approach. 


A  marriage  between  the  child's 
adoptive  parent  and  the  stepparent 
establishes  a  stepchild  relationship  for 
entitlement  purposes.  Under  §404.357, 
an  individual  can  qualify  as  the 
insured's  stepchild  if  the  child's  natural 
or  adoptive  parent  married  the  insured. 
This  established  rule  parallels  other 
benefit  eligibility  provisions  of  the  Act 
that  routinely  place  natural  and 
adoptive  parenting  on  equal  footing. 
See.  e.g.,  sections  202(d)(1),  202(d)(3), 
202(d)(8),  and  216(e)  of  the  Act.  Once  a 
natural  or  adopted  child  establishes  a 
right  to  Social  Seciuity  benefits,  benefit 
termination  does  not  normally  depend 
on  the  child's  natural  or  adopted  status. 
See  section  202(d)(1)  of  the  Act;  see  also 
§  404.352(b).  A  rule  ending  stepchild's 
benefits  upon  divorce  only  when  a 
natiu'al  parent  and  stepparent  divorce 
therefore  represents  a  departure  from 
policies  in  surrounding  statutory  benefit 
provisions. 

Apart  from  using  the  term  "natural 
parent,"  the  amendments  to  the  Social 
Security  Act's  stepchild  benefit 
provisions  in  the  Contract  with  America 
Advancement  Act  of  1996  similarly 
reflect  the  above-described  parallel 
treatment  of  natural  and  adopted 
children.  Section  104(b)(2)  of  the 
Contract  with  America  Advancement 
Act  added  section  202(d)(10)  to  the 
Social  Security  Act.  Section  202(d)(10) 
states  that  for  purposes  of  the  new 
provision  requiring  termination  of 
stepchild's  benefits  upon  the  parents' 
divorce,  "each  stepparent  shall  notify 
the  Commissioner  of  Social  Security  of 
any  divorce  upon  such  divorce 
becoming  final"  *   *   *  This  provision 
by  its  terms  affects  "each"  insured 
stepparent  of  a  stepchild  beneficiary.  It 
requires  stepparents  to  inform  SSA  of 
"any  divorce,"  and  not  simply  divorces 
from  a  child's  natural  parent,  thus 
indicating  that  any  divorce  by  a 
stepparent  is  significant  for  stepchild 
benefit  purposes. 

Discussions  of  the  changes  to  the 
stepchild  benefit  rules  in  the  legislative 
history  of  the  Contract  with  America 
Advancement  Act  of  1996  similarly 
reflect  a  preference  for  equal  treatment 
of  natur£d  and  adopted  children.  The 
relevant  legislative  history  involves  a 
connection  between  the  dependency 
test  applicable  to  stepchildren  and  the 
requirement  for  stepchild  benefit 
termination  upon  parental  divorce.  The 
Contract  with  America  Advancement 
Act  of  1996  changed  the  dependency 
test  in  section  202(d)(4)  of  the  Social 
Security  Act  by  making  receipt  of  at 
least  one-half  support  the  sole  basis 
upon  which  a  stepchild  can  be 
considered  dependent  upon  his  or  her 
stepparent.  It  did  not,  however,  change 
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the  universe  of  stepchildren  to  whom 
the  dependency  test  applies.  Section 
202(d)(4)  of  the  Act  applies  to  all 
children  seeking  entitlement  to  benefits 
as  a  stepchild.  Our  regulations  set  out  at 
§  404.363  provide,  with  respect  to  the 
dependency  requirement  as  it  existed 
before  the  enactment  of  the  Contract 
with  America  Advancement  Act  of 

1996,  that  stepchild  dependency 
requirements  apply  to  a  stepchild  "as 
defined  in  §404.357  *   *   *",  i.e.,  a  child 
whose  natural  or  adopting  parent 
married  the  insiued.  The  Contract  with 
America  Advancement  Act  of  1996  did 
not  alter  the  effect  of  this  language. 
Therefore,  under  the  law  as  amended  by 
that  Act,  and  as  previously,  both  a 
natural  child  and  an  adopted  child  of 
the  stepparent's  spouse  must  show  that 
the  stepparent  provided  at  least  one-half 
of  the  stepchild's  support  at  the 
applicable  time. 

Reports  by  the  House  Ways  and 
Means  Committee  on  the  1996 
legislation  consistently  discuss  the 
above-described  stepchild  dependency 
rules  in  the  same  context  as  the  new 
provision  mandating  benefit  termination 
when  the  stepchild's  parents  divorce. 
For  example,  a  Report  on  Legislative 
and  Oversight  Activity  of  the  Committee 
on  Ways  and  Means  during  the  104th 
Congress  discusses  the  change  in  the 
dependency  requirement,  which  is 
applicable  to  all  stepchildren.  It 
immediately  thereafter  states,  without 
qualification,  that  "(in]  cases  of  a 
subsequent  divorce  *   *   *  benefits  to 
stepchildren  terminate  *   *  '*"  H.R.  Rep. 
104-872  at  36, 104th  Cong.,  2nd  Sess. 

1997,  1996  WL  760037  (Leg.  Hist.).  The 
legislative  history  thereby  supports  the 
conclusion  that  both  the  dependency 
requirement  and  the  termination 
provision  apply  to  the  same  universe  of 
beneficiaries,  i.e.,  all  stepchildren.  It 
suggests  an  intention  to  equate  natural 
and  adopted  children,  as  under  previous 
law.  Significantly,  apart  from  repeating 
the  term  "natiu-al  parent"  as  found  in 
the  statute,  it  suggests  no  basis  for  an 
uncharacteristic  statutory  rule 
terminating  benefits  of  only  the  natural 
children  of  stepparents'  spouses. 
Limiting  the  termination  requirement  to 
situations  involving  divorces  of  natural 
parents  therefore  is  not  only  an  unusual 
departure  from  previously  existing  law, 
but  is  incompatible  with  the  logical 
structure  of  the  relevant  1996  legislative 
changes  as  well. 

We  view  section  104(b)  of  the 
Contract  with  America  Advancement 
Act  of  1996  in  light  of  the  overall 
changes  to  stepchild  benefit  provisions 
of  that  Act,  the  legislative  history  of  that 
Act,  and  related  portions  of  the  Social 
Security  Act.  When  so  considered,  apart 


from  the  use  of  the  term  "natural 
parent,"  the  legislation  and  its 
legislative  history  provide  no  indication 
of  an  intention  to  terminate  benefits 
only  of  natural  children  of  the  spouses 
of  stepparents  upon  a  divorce.  Under 
the  most  logical  reading  of  the  term 
"natural  parent"  in  context,  it  merely 
distinguishes  the  other  parent  involved 
in  a  divorce  from  the  stepparent,  and 
that  is  how  we  interpret  the  term  in 
issuing  these  regulations. 

We,  therefore,  propose  to  add  a  new 
paragraph  (b)(7)  to  §  404.352  of  our 
regulations  to  apply  this  policy  and 
would  apply  it  from  the  effective  date  of 
the  corresponding  provision  of  the 
Contract  with  America  Advancement 
Act  of  1996,  section  104fb)(l). 
Accordingly,  under  section  104(b)(3)  of 
that  Act,  we  propose  to  apply  the  policy 
to  final  divorces  of  stepparents  from 
adoptive  parents  occurring  after  June 
1996. 

Extending  the  Stepchild  Benefit 
Termination  Provision  to  a  Prospective 
Annulment  of  the  Marriage  Between  the 
Stepparent  and  the  Child's  Parent 

Under  our  proposed  regulations,  if  a 
voidable  marriage  between  the 
stepparent  and  the  child's  natural  or 
adoptive  parent  is  annulled 
prospectively,  the  stepchild's  benefits 
end  with  the  month  in  which  the 
aimulment  becomes  final.  A  voidable 
marriage  is  flawed  at  its  inception  and 
could  be  declared  invalid  at  any  time 
after  inception.  However,  the  marriage 
remains  valid  until  a  coiurt  declares  it 
invalid.  If  the  parties  to  a  voidable 
marriage  do  not  exercise  their  legal  right, 
to  aimul  the  marriage,  the  marriage  is 
binding.  When  an  annulment  operates 
prospectively,  rather  than  from  the 
beginning  [at  initio],  the  aimulment  is 
very  similar  to  divorce,  since  the 
marriage  ceases  to  exist  from  the  point 
at  which  it  is  annulled.  Moreover,  if  we 
did  not  terminate  stepchild  benefits 
upon  a  prospective  annulment  of  the 
parent  and  stepparent's  marriage,  we 
would  be  treating  cases  involving 
legally  flawed  marriages  ended  by 
annulment  more  favorably  than  cases 
involving  legally  valid  marriages  ended 
by  divorce.  We,  therefore,  propose  to 
include  this  policy  in  the  new 
paragraph  (b)(7)  we  would  add  to 
§  404.352  and  to  apply  it  from  the 
effective  date  of  the  corresponding 
provision  of  the  Contract  with  America 
Advancement  Act  of  1996,  section 
104(b)(1).  Accordingly,  imder  section 
104(b)(3)  of  that  Act.  we  propose  to 
apply  the  policy  to  prospective 
annulments  occurring  after  June  1996. 


Termination  of  Stepchild's  Benefits 
Upon  Annulment  Ab  Initio  of  the 
Marriage  Between  the  Stepparent  and 
the  Child's  Parent 

We  also  propose  to  include  in  new  .. 
paragraph  (b)(7)  of  §  404.352  our 
longstanding  position  that  aimulment  of 
a  voidable  marriage  from  the  beginning, 
or  ab  initio,  terminates  stepchild's 
benefits,  and  that  such  benefits  end  with 
the  month  before  the  month  in  which 
the  annulment  becomes  final.  There  is 
support  for  this  position  and  effective 
date  in  Folsom  v.  Pearsall,  245  F.2d  562 
(9th  Cfr.  1957),  which  found  that  when 
mother's  insurance  benefits  have  been 
terminated  due  to  a  voidable  remarriage 
which  was  later  annulled  ab  initio, 
benefits  could  be  reinstated  beginning 
with  the  month  of  the  annulment.  In 
addition,  under  section  202  of  the  Act, 
when  a  benefit-terminating  event  (such 
as  death  or  marriage)  occurs,  benefits 
generally  end  with  the  month  before  the 
terminating  event.  We  have  always 
followed  this  pattern  regarding 
termination  of  stepchild's  benefits  in 
cases  involving  ab  initio  annulments  of 
the  parents'  marriage.  The  provision  of 
the  Contract  with  America 
Advancement  Act  of  1996  ending  a 
stepchild's  benefits  with  the  month  in 
which  the  divorce  becomes  final  is  an 
exception  to  the  general  rule. 

Correction  of  Cross-Reference  in 
§  404.339(a) 

Section  404.339  describes  how  a 
person  becomes  entitled  to  mother's  or 
father's  benefits.  Section  404.339(a) 
currently  requires  that  the  person  be  the 
widow  or  widower  of  the  insured  and 
meet  the  conditions  described  in 
§  404.335(a)(1),  which  refers  to  a  9- 
month  duration  of  marriage  requirement 
for  a  widow  or  widower.  This  cross- 
reference  is  incorrect,  since  it  does  not 
include  the  alternatives  to  the  9-month 
duration  of  marriage  requirement, 
which  are  contained  in  §  404.335(a)(2), 
(a)(3),  and  (a)(4).  We  therefore  propose 
to  correct  the  cross-reference  to  refer  to 
§  404.335(a). 

Reintroduction  of  "Substantially  All" 
Definition  for  Dependent  Grandchild  or 
Stepgrandchild 

Consistent  with  statutory 
requfrements  in  section  202(d)(9)(A)  of 
the  Act,  §404.364  explains  when  a  child 
applying  for  benefits  as  a  grandchild  or 
stepgrandchild  is  considered 
"dependent"  on  the  insured  for  benefit 
purposes.  Among  the  dependency 
requirements  is  the  rule  that  a 
grandchild  or  stepgrandchild  must  have 
been  both  living  with  and  receiving  at 
least  one-half  support  from  the  insured 
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Regulatory  Procedures 

Executive  Order  12866,  as  Amended  by 
Executive  Order  1 3258 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (OMB)  and 
determined  that  these  proposed 
regulations  do  not  meet  the  criteria  for 
a  significant  regulatory  action  under 
Executive  Order  (E.O.)  12866,  as 
amended  by  E.O.  13258,  Thus,  they 
were  not  subject  to  OMB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  they  affect  only 
individuals.  Thus,  a  regulatory 
flexibility  anal.if^^s  as  provided  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

The  proposed  regulations  impose  no 
reporting  or  recordkeeping  requirements 
requiring  OMB  clearance. 

(Catalog  of  F'ederal  Domestic  Assistance 
Program  Nos.  96.001  Social  Security- 
Disability  Insurance;  96.002  Social  Security- 
Retirement  Insurance;  96.004  Social  Security- 
Survivors  Insurance) 

List  of  Subjects  in  20  CFR  Part  404 

Administrative  practice  and 
procedure,  Blind,  Disability  benefits, 
Old-Age,  Survivors  and  Disability 
Insurance,  Reporting  and  Recordkeeping 
Requirements,  Social  Security. 

Dated:  August  6.  2003. 
Jo  Anne  B.  Bamhart,  e 

Commissioner  of  Social  Security. 

For  the  reasons  stated  in  the 
preamble,  we  propose  to  amend  Subpart 
D  of  part  404  of  chapter  111  of  title  20 
of  the  Code  of  Federal  Regulations  as  set 
forth  below. 

PART  404— FEDERAL  OLD-AGE, 
SURVIVORS  AND  DISABILITY 
INSURANCE  (1950-        ) 

Subpart  D — [Amended]    - 

1 .  The  authority  citation  for  subpart  D 
of  part  404  continues  to  read  as  follows: 

Authoritv:  Sees.  202,  203(a)  and  (b),  205(a), 
216,  223,  225.  228(a)-{e).  and  702(a)(5)  of  the 
Social  Security  Act  (42  U.S.C.  402.  403(a) 
and  (b)..405(aj,  416,  423,  425,  428(a)-{e),  and 
902(a)(5)). 

2.  Section  404.339  is  amended  by 
revising  the  heading  and  paragraph  (a) 
to  read  as  follows; 

§  404.339    How  do  I  become  entitled  to 
mother's  or  father's  t)enefits? 


(a)  You  are  the  widow  or  widower  of 
the  insured  and  meet  the  conditions 
described  in  §  404.335(a); 

***** 

3.  Section  404.352  is  amended  by 
adding  paragraph  (b)(7)  to  read  as 
follows: 

§  404.352    When  does  my  entitlement  to 
child's  benefits  begin  and  end? 


(b)*  *  * 

(7)  With  the  month  in  which  the 
divorce  between  your  parent  and  the 
insured  becomes  final,  if  you  are 
entitled  to  benefits  as  a  stepchild  and 
the  marriage  between  your  parent  and 
the  insured  ends  in  divorce.  If  the 
marriage  between  your  parent  and  the 
insured  is  annulled  prospectively,  your 
entitlement  to  benefits  will  end  with  the 
month  in  which  the  annulment  becomes 
final.  If  the  marriage  between  your 
parent  and  the  insured  is  annulled  from 
the  beginning  (ab  initio),  your 
entitlement  to  benefits  will  end  with  the 
month  before  the  month  in  which  the 
annulment  becomes  final. 
***** 

4.  Section  404.363  is  revised  to  read 
as  follows: 

§404.363    When  is  a  stepchild  dependent? 

If  you  are  the  insured's  stepchild,  as 
defined  in  §404.357,  you  are  considered 
dependent  upon  him  or  her  if  you  were 
receiving  at  least  one-half  of  your 
support  from  him  or  her  at  one  of  these 
times — 

(a)  When  you  applied; 

(b)  When  the  insured  died;  or, 

(c)  If  the  insured  had  a  period  of 
disability  that  lasted  until  his  or  her 
death  or  entitlement  to  disability  or  old- 
age  benefits,  at  the  beginning  of  the 
period  of  disability  or  at  the  time  the 
insured  became  entitled  to  benefits. 

5.  Section  404.364  is  revised  to  read 
as  follows: 

§404.364    When  is  a  grandchild  or 
stepgrandchild  dependent? 

If  you  are  the  insured's  grandchild  or 
stepgrandchild,  as  defined  in 
§  404.358(a),  you  are  considered 
dependent  upon  the  insured  if — 

(a)  You  began  living  with  the  insured 
before  you  became  18  years  old;  and, 

(b)  You  were  living  with  the  insured 
in  the  United  States  and  receiving  at 
least  one-half  of  your  support  from  him 
for  the  year  before  he  or  she  became 
entitled  to  old-age  or  disability  benefits 
or  died;  or  if  the  insured  had  a  period 
of  disability  that  lasted  until  he  or  she 
became  entitled  to  benefits  or  died,  for 
the  year  immediately  before  the  month 
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in  which  the  period  of  disability  began. 
If  you  were  bom  during  the  1-year 
period,  the  insured  must  have  lived 
with  you  and  provided  at  least  one-half 
of  your  support  for  substantially  all  of 
the  period  that  begins  on  the  date  of 
yoiur  birth.  The  term  substantially  all  is 
defined  in  paragraph  (c)  of  this  section, 
(c)  Th6  substantially  all  requirement 
will  be  met  if.  at  one  of  the  times  in 
paragraph  (b)  of  this  section,  the  insured 
was  living  witJh  you  and  providing  at 
least  one-half  of  your  support,  and  any 
period  during  which  he  or  she  was  not 
living  with  you  and  providing  one-half 
of  your  support  did  not  exceed  the 
lesser  of  3  months  or  one-half  of  the 
period  beginning  with  the  month  of 
your  birth. 

[PR  Doc.  03-20490  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  4191-02-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  3282 
[Docket  No.  FR-4867-C-03] 

Manufactured  Housing  Consensus 
Committee — Rejection  of  Consumer 
Complaint  Handling  Proposal; 
Correction 

AGENCY:  Office  of  the  General  Counsel, 

HUD. 

ACTION:  Denial  of  proposed 

recommendation  for  revisions  for 

regulations;  correction. 

SUMMARY:  This  document  corrects  an 
error  in  a  denial  of  proposed 
recommendation  for  revisions  for 
regulations,  concerning  how 
manufacturers  are  required  to  handle 
reports  of  problems  with  manufactured 
homes,  that  was  published  in 
incomplete  form  on  July  25,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nicholas  Hluchyj,  Regulations  Division, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410-0500,  (202)  708- 
3055  (this  is  not  a  toll-free  number). 
Persons  with  hearing  or  speech 
impairments  access  this  number 
through  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800) 877-8339. 

SUPPLEMENTARY  INFORMATION:  On  July 
25,  2003  (68  FR  35850),  HUD  published 
a  denial  of  a  proposed  recommendation 
by  the  Manufactured  Housing 
Consensus  Committee  to  revise 
regulations  concerning  how 
manufactiuers  are  required  to  handle 
reports  of  problems  with  manufactiured 


homes.  That  document  was 
inadvertently  published  in  incomplete 
form,  and  to  correct  that  error,  the  text 
is  being  republished  in  its  entirety  for 
the  convenience  of  the  public  as 
Attachment  1. 

Dated:  August  5,  2003. 

Camille  E.  Acevedo, 

Associate  General  Counsel  for  Legislation  and 
Regulations. 

Attachment  1 — Department  of  Housing 
and  Urisan  Development 

24  CFR  Part  3282 

[Docket  No.  FR-4867-N-02] 

Manufactured  Housing  Consensus 
Committee — Rejection  of  Consumer 
Complaint  Handling  Proposal 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing-Federal  Housing 
Commissioner,  HUD. 
ACTION:  Denial  of  proposed 
recommendation  for  revisions  for 
regulations. 

SUMMARY:  The  Secretary  has  rejected  a 
proposed  recommendation  by  the 
Manufactured  Housing  Consensus 
Committee  to  revise  regulations 
concerning  how  manufactiuers  are 
required  to  handle  reports  of  problems 
with  manufactiu-ed  homes.  The 
Secretary  has  determined  that  the 
proposal  conflicts  in  several  ways  with 
the  requirements  of  the  National 
Manufactured  Housing  Construction 
and  Safety  Standards  Act  of  1974. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Matchneer  III, 
Administrator,  Manufactured  Housing 
Program,  U.S.  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410- 
8000;  telephone  (202)  708-6401  (tJkis^is 
not  a  toll-free  niunber).  Hearing-  or 
speech-impaired  individuals  may  access 
this  number  via  TTY  by  calling  the  toll- 
free  Federal  Information  Relay  Service 
at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION:  The 
Manufactured  Housing  Consensus 
Committee  (MHCC)  has  transmitted  to 
the  Secretary  a  recommendation  dated 
March  26,  2003  (MHCC  proposal),  that 
the  Manufacttued  Home  Procedural  and 
Enforcement  Regulations,  24  CFR  part 
3282,  be  amended  by  revising  Subpart  I, 
Consiuner  Complaint  Handling  and 
Remedial  Actions  (24  CFR  3282.401- 
416)  (Subpart  I). 

Background 

The  MHCC  was  established  by  the 
National  Manufactured  Housing 
Construction  and  Safety  Standards  Act 
of  1974,  42  U.S.C.  5401-5426  (the  Act) 
for  the  purpose  of  providing  periodic 
recommendations  to  the  Secretary  to 


adopt,  revise,  and  interpret  the  federal 
manufactured  housing  construction  and 
safety  standards  and  the  procedural  and 
enforcement  reguJauons.  42  U.S.C. 
5403(a)(3)(A).  It  may  submit  to  the 
Secretary  proposed  procediual  and 
enforcement  regulations  and 
recommendations  for  the  revision  of  the 
regulations.  42  U.S.C.  5403(b)(1).  To  be 
promulgated  by  HUD,  the  regulations 
and  revisions  recommended  by  the 
MHCC  must  be  consistent  with  the  Act. 

Within  120  days  from  the  date  on 
which  the  Secretary  receives  a  proposed 
procediu^l  or  enforcement  regulation 
from  the  MHCC,  the  Secretary  must 
approve  or  reject  the  proposaJ.  If  the 
Secretary  rejects  the  proposal,  HUD 
must  provide  to  the  MHCC  a  written 
explanation  of  the  reasons  for  rejection 
and  publish  in  the  Federal  Register  the 
rejected  proposal  and  the  reasons  for  the 
rejection.  42  U.S.C.  5403(b)(4). 

Procedural  Explanation 

The  Secretary  recognizes  and 
appreciates  that  the  members  of  the 
MHCC  are  working  hard  to  implement 
the  role  of  the  MHCC  in  the  federal 
manufactured  housing  program. 
Although  this  proposal  is  inconsistent 
with  the  authority  granted  to  the  MHCC 
under  the  Act,  HUD  is  publishing  this 
proposal  (Appendix  A)  and  the 
Secretary's  reasons  for  rejecting  the 
proposal,  as  if  the  proposal  were  subject 
to  the  procedures  in  section  604(b). 

Decision  of  the  Secretary 

The  Secretary  rejects  the  MHCC's 
proposal  for  the  revision  of  regulations 
in  Subpart  I  for  the  handling  of  reports 
of  problems  in  manufactured  housing 
for  reasons  that  include  the  following: 

The  MHCC  proposal  is  in  direct 
conflict  with  parts  of  the  Act.  In  section 
615  of  the  Act  (42  U.S.C.  5414), 
Congress  placed  responsibility  for  the 
correction  and  notification  of  defects  in 
manufactured  homes  on  manufacturers, 
and  set  guidelines  for  manufacturers  to 
meet  these  responsibilities.  Section  613 
of  the  Act  (42  U.S.C.  5412)  imposes 
additional  repair  and  repurchase 
requirements  on  manufacturers.  Subpart 
I.  which  the  MHCC  proposal  would 
amend,  contains  the  regulations  by 
which  the  Department  has  implemented 
the  intent  of  Congress  with  respect  to 
notification  and  correction 
requirements. 

The  MHCC  proposal  seeks  to  limit  the 
statutory  responsibilities  of 
manufacturers  while  imposing  similar 
duties  on  parties  on  whom  Congress  did 
not  place  these  responsibilities,  such  as 
retailers,  distributors,  transporters,  and 
landscapers.  HUD  does  not  have 
authority  to  shift  statutory 
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affirmative  notification  and  correction 
requirements  on  manufacturers  for 
defects  as  a  protective  measure  even  if 
an  affected  consumer  has  not  yet 
complained,  the  MHCC  proposal  would 
limit  a  manufacturer's  responsibility  to 
act  until  after  a  consumer  complains. 
Further,  the  MHCC  proposal  would 
limit  the  responsibility  of  manufacturers 
and  retailers  to  those  defects  discovered 
within  5  years  from  the  date  of  the  first 
sale.  An  even  shorter  period  of  2  years 
would  be  established  for  defects  that 
could  be  attributed  to  other  parties. 
Section  615  includes  no  such  limits. 
The  MHCC  proposal  raises  further 
questions  relating  to  section  623  of  the 
Act  (42  U.S.C.  5422).  Section  623 
requires  HUD  to  implement  a  dispute 
resolution  program  by  December  2005, 
which  would  be  used  to  resolve 
disputes  among  manufacturers,  retailers, 
and  installers  about  responsibility  for 
the  correction  of  defects  reported  in  the 
first  year  after  a  manufactured  home  is 
installed.  The  MHCC  proposal  is  not  in 
agreement  with  the  section  623  process 
because  the  proposal:  adds  potentially 
responsible  parties  (e.g.,  landscapers, 
contractors,  product  suppliers);  creates 
time  limits  that  are  inconsistent  with 
section  623;  and  fails  to  provide  for  a 
forum  in  which  the  disputes  are  to  be 
resolved. 

Text  of  MHCC  Proposal 

The  text  of  the  rejected  proposal  as 
submitted  by  the  MHCC  is  published  as 
Appendix  A. 

Dated:  July  17.  2003. 

John  C.  Weicher. 

Assistant  Secretary  for  Housing-Federal 

Housing  Commissioner. 

Appendix  A 

Manufactured  Housing  Consensus 
Committee  Proposal  To  Amend 
Manufactured  Housing  Home 
Procedural  and  Enforcement 
Regulations  24  CFR  Part  3282 

March  26,  2003. 

§3282.7    Definitions. 

(i)  Dealer — See  Retailer. 

(j)  Defect  means  a  failure  to  comply, 
or  the  failure  of  a  component  used  to 
comply  with  an  applicable  Federal 
Manufactured  home  safety  and 
construction  standard  that  renders  the 
manufactiued  home  or  any  part  thereof 
not  fit  for  the  ordinary  use  for  which  it 
was  intended,  but  does  not  result  in  an 
uiueasonable  risk  of  injury  or  death  to 
occupants  of  the  affected  manufactured 
home.  See  related  definitions  of 
imminent  safety  hazard  (definition  q), 
non-compliance  (definition  x),  and 
serious  defect  (definition  ff). 


(dd)  Retailer  means  any  person 
engaged  in  the  sale,  leasing,  or 
distribution  of  new  manufactured 
homes  primarily  to  persons  whom  in 
good  faith  purchase  or  lease  a 
manufactured  home  for  purposes  other 
than  resale. 

(ee)  Responsible  Party  means  any  of 
the  following:  manufactured  home 
manufacturers,  retailers,  distributors, 
contractors,  product  suppliers,  product 
distributors,  installers,  transporters, 
developers,  landscapers,  and/or 
homeowners. 

Subpart — Consumer  Complaint 
Handling  and  Pemedial  Actions 

§  3282.401    Purpose  and  scope. 

(a)  The  piupose  of  this  subpart  is  to 
establish  a  system  under  which  the 
protections  of  the  Act  are  provided  with 
a  minimum  of  formality  and  delay,  but 
in  which  the  rights  of  aJl  parties  are 
protected. 

(b)  This  subpart  sets  out  the 
procedures  to  be  followed  by 
responsible  parties.  State 
Administrative  Agencies,  primary 
inspection  agencies,  and  the  Secretary 
to  assure  proper  notification  and/or 
correction  wiih  respect  to  manufactured 
homes  as  required  by  the  Act. 
Notification  and  correction  may  be 
required  to  be  provided  with  respect  to 
manufactiu-ed  homes  that  have  been 
sold  or  otherwise  released  by  the 
mcmufacturer  to  another  party  when  the 
responsible  party,  an  SAA  or  the 
Secretary  determines  that  an  imminent 
safety  hazard,  serious  defect,  or  defect 
may  exist  in  those  manufactured  homes 
as  set  out  herein.  For  non-compliances, 
corrections  shall  be  required  to  the 
single  home  it's  reported  in. 

(c)  This  subpart  sets  out  the  rights  of 
retailers  under  section  613  of  the  Act,  42 
U.S.C.  5412,  to  obtain  remedies  from 
manufacturers  in  certain  circiunstances. 

§3282.402    General  principles. 

(a)  Nothing  in  this  subpart  or  in  these 
regulations  shall  limit  the  rights  of  the 
purchaser  under  any  contract  or 
applicable  law. 

(b)  The  liability  of  manufactured 
home  manufacturers  to  provide 
remedial  actions  under  this  subpart  is 
limited  by  the  principle  that 
manufacturers  are  not  responsible  for 
failures  that  occiu-  in  manufactured 
homes  or  parts  thereof  as  the  result  of 
the  actions  of  other  responsible  parties, 
normal  wear  and  aging,  gross  and 
luiforeseeable  consumer  abuse,  or 
unforeseeable  neglect  of  maintenance. 

(c)  Responsibility  for  remedial  actions 
under  this  subpart  may  also  be  assessed 
to  responsible  parties  to  the  extent  that 
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they  have  contributed  to  or  caused  the 
failure. 

(d)  The  extent  of  a  responsible  party's 
responsibility  for  providing  notification 
and/or  correction  depends  upon  the 
seriousness  of  problems  for  which  they 
may  be  responsible  under  this  subpart. 

(e)  It  is  the  policy  of  these  regulations 
that  all  consumer  complaints  or  other 
information  indicating  the  possible 
existence  of  an  imminent  safety  hazard, 
serious  defect,  defect,  or  non- 
compliance should  be  referred  to  the 
manufacturer  and/or  retailer  and/or 
other  responsible  party  of  the 
potentially  affected  manufactured  home 
as  early  as  possible  so  that  the 
manufactiuer  or  other  responsible  party 
can  begin  to  timely  respond  to  the 
consumer  and  take  any  necessary 
remedial  actions.  If  the  responsible 
party  receiving  the  notice  believes  the 
issue  is  the  responsibility  of  another 
responsible  party,  the  information  may 
be  forwarded  to  that  party. 

§3282.403    Limitations 

This  shall  limit  the  requirements 
under  this  subpart  for  notification  or 
correction  to  the  time  frames  listed 
below; 

(a)  By  a  manufactured  home 
manufacturer  or  retailer,  to  a  period  of 
five  (5)  years  from  the  date  of  first  sale 
and  completion  of  set-up  of  the 
manufactiued  home  to  the  first 
purchaser.  Any  home  over  five  (5)  years 
in  age  from  the  date  of  sale  and  delivery 
to  the  first  purchaser  is  exempt  from 
these  regulations  or  requirements  for 
notification  or  correction  by  a 
manufactured  home  manufactiu"er  or 
retailer; 

(b)  By  an  installer,  contractor,  product 
supplier,  product  distributor, 
transporter,  developer,  or  landscaper  for 
work  completed  and/or  product 
supplied,  to  a  period  of  two  (2)  years 
from  the  date  such  work  is  completed  or 
such  product  is  supplied.  Any  home 
over  two  (2)  years  after  the  date  of 
completion  of  such  work  is  exempt  from 
these  regulations  by  an  installer, 
contractor,  product  supplier,  product 
distributor,  transporter,  developer,  or 
landscaper. 

(c)  The  homeowner  has  a  continuing 
obligation  for  providing  adequate 
upkeep  and  maintenance  of  their 
manufactured  home. 

(d)  Memufacturers  and/or  other 
responsible  parties  are  not  liable  for  the 
notification  and  correction  of  work  done 
by  others. 

§  3282.404    Consumer  complaint  and 
information  referral. 

When  a  consumer  complaint  or  other 
information  indicating  the  likely 


existence  of  a  non-compliance,  defect, 
serious  defect,  or  imminent  safety 
hazard  is  received  by  a  State 
Administrative  Agency  or  the  Secretary, 
the  SAA  or  the  Secretary  shall  forward 
the  complaint  or  other  information  to 
the  responsible  party.  The  responsibility 
to  assure  proper  investigation  and 
assignment  of  responsible  party  belongs 
to  the  SAA  in  the  state  in  which  the 
home  is  located.  The  SAA  or  the 
Secretary  may,  when  it  appears  from  the 
complaint  or  other  information  that 
more  than  one  manufactured  home  may 
be  involved,  simultaneously  send  a 
copy  of  the  complaint  or  other 
information  to  the  SAA  of  the  state 
where  the  manufactured  home  was 
manufactured  or  to  the  Secretary  if  there 
is  no  such  SAA.  When  it  appears  that 
an  imminent  safety  hazard  or  serious 
defect  may  be  involved,  the  SAA  shall 
send  a  copy  to  the  Secretary.  The  SAA 
in  the  state  of  production  of  the 
manufactured  home  shall  assist  the  SAA 
in  the  state  in  possession  of  the 
manufactured  home  as  needed.  The 
SAA  in  the  state  of  production  shall  be 
responsible  to  assure  the  manufacturer's 
records  reflect  the  proper  investigation, 
record  keeping,  corrective  action,  and 
responses  of  manufacturer  actions. 

§  3282.405    Investigation,  Determination, 
Repair  and  Notification  by  Responsible 
Parties. 

(a)  The  manufacturer  shall  review  its 
records  to  determine  whether  or  not  a 
defect,  serious  defect,  or  imminent 
safety  hazard  is  indicated  as  set  out  in 
this  subpart  with  respect  to  all 
manufactured  homes  produced  by  the 
manufactiu-er  within  five  (5)  years  of  the 
date  of  sale  to  the  first  purchaser,  in 
which  there  likely  exists  an  inuninent 
safety  hazard,  serious  defect,  or  defect. 

(b)  Whenever  a  responsible  party 
receives  fitim  any  source  information 
that  indicates  the  likely  existence  of  a 
defect,  serious  defect,  or  imminent 
safety  hazard  in  a  manufactiu^d  home 
for  which  they  are  responsible  for 
repair,  the  responsible  party  shall,  as 
soon  as  possible,  but  not  later  than  20 
days  after  receipt  of  the  information, 
carry  out  any  necessary  investigations  or 
inspections  to  determine  and  shall 
determine  whether  they  are  responsible 
for  correction  and/or  notification.  They 
shall  report  the  results  of  the  initial 
investigation  to  the  SAA  as  required. 

(c)  Determinations  and  investigations 
must  be  completed  within  20  days  of 
the  date  of  notification.  These 
determinations  may  be  initial 
determinations  with  more  thorough 
investigation  to  follow.  The  original 
assessment  and  determination  is 
required  within  the  20-day  period  and 


may  be  followed  up  as  more  information 
is  gathered  during  the  process  of 
investigation.  The  responsible  party 
shall  maintain  complete  records  of  all 
such  information  and  determinations  in 
a  form  that  will  allow  tlie  Secretary'  or 
an  SAA  to  determine  the  severity  of  the 
defect,  serious  defect,  or  imminent 
safety  hazard. 

(d)  The  responsible  party  for  the 
violation  shall  be  required  to  determine 
the  severity  of  the  problem  reported. 
The  severity  shall  be  determined  as 
identified  in  the  definitions  as 
imminent  safety  hazard,  serious  defect, 
defect,  or  non-compliance.  Such  records 
shall  be  kept  for  a  minimum  of  five  (5) 
years  from  the  date  of  completion  of  the 
investigation. 

(e)  If  the  determination  is  a  serious 
defect  or  an  imminent  safety  hazard,  the 
responsible  party  that  caused  the 
serious  defect  or  imminent  safety  hazard 
shall  be  required  to  determine  and 
identify  how  many  homes  have  the 
same  serious  defect  or  imminent  safety 
hazard.  All  homes  with  the  same  serious 
defect  or  imminent  safety  hazard  must 
be  corrected  by  the  responsible  party  or 
their  agent  in  accordance  with  the 
DAPLA  design,  regulation,  or  prevailing 
code,  subject  to  the  limitations  in 
§3282.403. 

(f)  If  the  determination  is  a  defect  that 
affects  the  performance  of  the  home,  the 
party  responsible  for  the  defect  shall  be 
required  to  make  a  good  feuth 
determination  as  to  the  likely  cause  of 
the  defect  and  a  good  faith 
determination  as  to  whether  a  class  is 
identifiable  because  the  cause  of  the 
defect,  actually  knowrn  to  the 
responsible  party,  is  such  that  the  same 
defect  would  probably  have  been 
systematically  introduced  by  the 
responsible  party  into  more  than  one 
home  during  the  construction  process  at 
the  manufacturer's  plant,  or  the  same 
defect  would  probably  have  been 
systematically  introduced  into  more 
than  one  home  by  a  non-manufacturer 
responsible  party  after  the  home  was 
sold  or  otherwise  released  by  the 
manufacturer.  If  the  responsible  party 
determines  that  a  class  exists,  the 
responsible  party  shall  provide 
notification  of  the  defect  to  all  affected 
homeowners  as  set  out  in  this  subpart. 
Such  notice  shall  include  a  description 
of  the  defect  and  the  possible  solution 
or  repair.  If  the  SAA  chooses  to  have  the 
item  repaired,  the  responsible  party 
shall  be  required  to  make  the  repair  in 
accordance  with  the  DAPIA  design,  or 
the  federal  standards  in  effect  at  the  date 
of  manufactiu'e  of  such  home,  or 
prevailing  code  for  items  not  governed  " 
by  the  federal  standards,  whichever  is 
applicable,  subject  to  the  limitations  in 
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requirements  as  the  manufacturers  and 
retailers. 

(m)  The  determinations  of  severity 
and  of  the  number  of  homes  involved 
shall  be  recorded  in  the  home  record  of 
each  home  involved.  The 
determinations  for  severity  are  required 
to  be  identified  for  each  item  listed  in 
the  complaint.  The  identification  of  the 
determination  may  be  either  individual 
line  entries,  full  page  entries,  or  a 
combination  thereof.  The  record  must 
also  show  if  the  issue  involves  more 
than  one  home. 

(n)  All  home  records  shall  be  kept  by 
the  manufacturer  and  retailer  for  five  (5) 
years  from  the  date  the  home  was  sold 
to  the  first  purchaser  or  for  a  period  of 
five  (5)  years  fi-om  the  date  of 
completion  of  an  investigation  and/ or 
repair  campaign. 

§  3282.406    SAA  Authority  and 
Responsibilities. 

(a)  As  set  out  at  §  3282.302(b)(5),  each 
SAA  is  the  authority  to  and  is 
responsible  for,  overseeing  the  handling 
of  consumer  complaints  within  their 
state.  As  part  of  that  authority  and 
responsibility,  including  assignment  of 
responsible  party  after  proper 
investigation,  the  SAA  is  required  to 
monitor  manufacturer  compliance  with 
this  subpart,  and  particularly  with 

§  3282.405.  This  monitoring  will  be 
done  primarily  by  periodically  checking 
the  records  that  manufacturers  are 
reouired  to  keep  under  §  3282.405. 

(b)  The  SAA  shall  utilize  the  authority 
granted  by  Federal  and  State  laws  and 
regulations  to  assure  the  requirements  of 
this  consumer  assistance  subpart  are 
accomplished. 

§  3282.407    Required  responsible  party 
correction. 

A  responsible  party  shall  correct,  at 
its  expense,  any  imminent  safety 
hazard,  serious  defect  or  defect  that  can 
be  related  to  an  error  in  design, 
construction,  assembly,  modification, 
addition,  or  alteration  of,  or  to,  the 
manufactured  home  which  would 
include  errors  in  design,  workmanship 
or  assembly  of  any  component  or  system 
incorporated  in  the  manufactured  home 
that  is  discovered,  subject  to  and  within 
the  limitations  in  §  3282.403. 

§  3282.408    Reimbursement  for  prior 
correction  by  owner. 

A  responsible  party  that  is  required  to 
correct,  shall  provide  reimbursement  for 
reasonable  cost  of  correction  to  any 
owner  of  an  affected  manufactured 
home  who  chose  to  make  the  correction 
before  the  responsible  party  did  so, 
providing  the  responsible  party  was 
notified  prior  to  the  repair  being 
performed. 


§  3282.409    Plan  for  notification  and 
correction. 

(a)  This  section  sets  out  the 
requirements  that  shall  be  met  by 
responsible  parties  in  preparing  plans 
they  are  required  to  submit  under 

§  3282.405.  The  underlying  requirement 
is  that  the  plan  shows  how  the 
responsible  party  will  fulfill  its 
responsibilities  with  respect  to 
notification  and  correction  that  arise 
under  tliis  subpart. 

(b)  The  plan  shall  identify,  by  serial 
number  and  other  appropriate 
identifying  criteria,  all  manufactured 
homes  with  respect  to  which  correction 
and/or  notification  is  required  to  be 
provided.  Homes  identified  in  the  plan 
shall  be  those  identified  in  accordance 
with  the  criteria  set  forth  in  Sections 
405  (e)  and  405  (f)  of  this  subpart. 
Methods  that  may  be  used  in 
determining  the  extent  of  the  class,  once 
the  existence  of  a  class  on  manufactured 
homes  has  been  determined,  includes 
for  all  responsible  parties,  but  are  not 
limited  to: 

(1)  Inspection  of  the  design  of  the 
manufactured  home,  alteration,  or 
addition  in  question  to  determine 
whether  the  failure  resulted  ft'om  the 
design  itself; 

(2)  Identification  of  the  cause  as 
relating  to  a  particular  employee,  or 
process  that  was  employed  for  a  known 
period  of  time  in  producing  or  altering 
or  adding  to  or  affecting  the 
manufactured  home; 

(3)  Inspection  of  records  relating  to 
components  supplied  by  other  parties 
and  known  to  contain  or  suspected  of 
containing  imminent  safety  hazards, 
serious  defects  or  defects.  The  class  of 
manufactured  homes  identified  by  these 
methods  may  include  only 
manufactured  homes  actually  affected. 
If  it  is  not  possible  to  identify  the 
precise  manufactured  homes,  the  class 
shall  include  manufactured  homes 
suspected  of  containing  the  failure 
because  the  evidence  shows  that  they 
may  have  been  affected.  For 
manufactured  home  manufacturers  the 
methods  may  also  include: 

(1)  Inspection  of  manufactured  homes 
produced  before  and  after  the 
manufactured  homes  known  to  be 
affected; 

(2)  Inspection  of  memufacturer  quality 
control  records  to  determine  whether 
quality  control  procedures  were 
followed; 

(3)  Inspection  of  IPIA  records  to 
determine  whether  the  imminent  safety 
hazard  or  failure  to  conform  was  either 
detected  or  specifically  found  not  to 
exist  in  some  manufactured  homes; 

(4)  The  plan  shall  include  a  statement 
by  the  IPIA  operating  in  each  plant  in 
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which  manufactured  homes  in  question 
were  produced  if  requested  by  the  SAA. 
In  this  statement,  the  IPIA  shall  concur 
in  the  methods  used  by  the 
manufacturer  to  determine  the  class  of 
potentially  affected  manufactured 
homes  or  state  why  it  believes  the 
methods  to  have  been  inappropriate, 
inadequate,  or  incorrect. 

(c)  The  plan  shall  include  a  deadline 
for  completion  of  all  notifications  and 
corrections  subject  to  3282.405(j). 

(d)  If  the  responsible  party  disputes  a 
finding,  ruling,  or  determination  of  the 
SAA,  the  responsible  party  may,  within 
ten  days  of  notice  of  any  such  finding, 
ruling,  or  determination,  appeal  such 
action  to  the  Secretary. 

(e)  The  responsible  party  may  propose 
a  settlement  offer  that  is  acceptable  to 
the  SAA  or  Secretary  for  any  situation 
involving  non-compliances,  defects, 
serious  defects,  or  imminent  safety 
hazards.  Acceptance  of  a  settlement 
offer  by  the  SAA  or  the  Secretary  shall 
be  binding  and  may  supersede  portions 
of  this  subpart  specifically  identified  in 
the  agreement. 

(f)  Compliance  with  the  steps  and  the 
methods  outlined  in  this  section  shall 
constitute  "good  faith"  efforts  on  the 
part  of  the  responsible  party  or  parties, 
and  shall  be  prima  facie  evidence  of 
compliance  with  this  subpart. 

§  3282.41 0    Completion  of  remedial  actions 
and  report. 

(a)  Where  the  responsible  party  is 
required  to  provide  notification  under 
this  subpart,  the  responsible  party  shall 
maintain  in  its  files  for  five  (5)  years 
fi-om  the  date  notification  is  completed, 
a  copy  of  the  notice  sent  and  a  complete 
list  of  the  people  and  their  addresses. 
The  files  referred  to  in  this  section  shall 
be  organized  such  that  each  notification 
and/or  correction  can  be  readily 
identified  and  reviewed  by  an  SAA  or 
the  Secretary. 

(b)  Where  a  responsible  party  is 
required  to  provide  correction  under 
§  3282.407  or  where  the  responsible 
party  otherwise  corrects  under 

§  3282.405,  the  responsible  party  shall 
maintain  in  its  files,  for  five  (5)  years 
from  the  date  the  correction  work  is 
completed,  one  of  the  following,  as 
appropriate,  for  each  manufactured 
home  involved. 

(1)  Where  the  correction  is  made,  a 
certification  that  the  repair  was  made  to 
satisfy  completely  the  standards  in 
effect  at  the  time  the  manufactured 
home  was  manufactured  and  that  the 
failure  has  been  eliminated,  or 

(2)  Where  the  owner  refuses  to  allow 
repair  to  the  home,  a  certification  by  the 
responsible  parfy  that  the  owner  has 
been  informed  of  the  violation  and  that 


the  owner  has  refused  repair  must  be 
placed  in  the  home  file  and  made 
available  upon  request. 

(c)  The  responsible  party  shall,  within 
30  days  after  the  deadline  for 
completing  any  notifications  and,  where 
required,  corrections,  under  an 
approved  plan  or  under  an  order  of  an 
SAa  or  the  Secretary,  or  any  accepted 
settlement,  provide  a-complete  report  of 
the  action  taken  to  the  SAA  or  the 
Secretary,  whoever  approved  the  plan. 

§  3282.41 1     Replacement  or  repurctiase  of 
manufactured  home  from  purchaser. 

(a)  Whenever  an  imminent  safety 
hazard  or  serious  defect,  which  must  be 
corrected  by  the  responsible  party  at 
their  expense  under  §  3282.407,  caimot 
be  repaired  within  60  days  in 
accordance  with  section  615(i)  of  the 
Act,  the  Secretary  may  require: 

(1)  That  the  manufactured  home  be 
replaced  by  the  responsible  party  with 
a  manufactured  home  substantially 
equal  in  size,  equipment,  and  quality, 
and  either  new  or  in  the  saifle  condition 
the  defective  manufactured  home  would 
have  been  in  at  the  time  of  discovery  of 
the  imminent  safety  hazard  or  serious 
defect  had  the  imminent  safety  hazard 
or  serious  defect  not  existed;  or 

(2)  That  the  responsible  party  take 
possession  of  the  manufactured  home 
and  refund  the  purchase  price  in  full, 
less  a  reasonable  allowance  for 
depreciation  based  on  actual  use  if  the 
home  has  been  in  the  possession  of  the 
ovkrner  for  more  than  one  year.  Such 
depreciation  shall  be  based  upon  an 
appraisal  system  approved  by  the 
Secretary,  and  shall  not  take  into 
account  damage  or  deterioration 
resulting  from  the  imminent  safety 
hazard  or  serious  defect. 

(b)  In  determining  whether  to  order 
replacement  or  refund  by  the 
responsible  party,  the  Secretary  shall 
consider: 

(1)  The  threat  of  injury  or  death  to 
manufactured  home  occupants; 

(2)  Any  costs  and  inconvenience  to 
manufactured  home  owners,  which  will 
result  from  the  lack  of  adequate  repair 
within  the  specified  period; 

(3)  The  expense  to  the  responsible 
party; 

(4)  Any  obligations  imposed  on  the 
responsible  party  under  contract  or 
other  applicable  law  of  which  the 
Secretary  has  knowledge;  and 

(5)  Any  other  relevant  factors  which 
may  be  brought  to  the  attention  of  the 
Secretary. 

(c)  In  those  situations  where,  under 
contract  or  other  applicable  lav/,  the 
owner  has  the  right  of  election  between 
replacement  and  refund,  the 
manufacturer  shall  inform  the  owner  of 


such  right  of  election  and  shall  inform 
the  Secretary  of  the  electioa,  if  any,  by 
the  owner. 

(d)  This  section  applies  where  an 
attempted  correction  of  an  imminent 
safety  hazard  or  serious  defect  relieves 
the  safety  problem  but  does  not  bring 
the  home  in  conformity  to  the  ' 
standards. 

(e)  Where  replacement  or  refund  by 
the  responsible  party  is  ordered  under 
this  section,  it  shall  be  carried  out 
within  30  days  of  the  Secretary's  order 
to  replace  the  manufactured  home  or 
refund  the  purchase  price  unless  the 
Secretary',  for  good  cause  shown,  grants 
an  extension  of  time  for  implementation 
of  such  order. 

§3282.412    Manufactured  homes  in  ttie 
hands  of  retailers  and  distributors. 

(a)  The  responsible  party  shall  correct 
any  failures  to  conform  and  imminent 
safety  hazards  that  exist  in 
manufactured  homes  which  have  been 
sold  or  otherwise  released  to  a 
distributor  or  retailer  but  which  have 
not  yet  been  sold  to  a  purchaser.  This 
responsibility  does  not  extend  to 
failures  to  conform  or  imminent  safety 
hazards  that  result  from  transit  damage 
or  alteration  by  others  to  the 
manufactured  home  after  it  leaves  the 
control  of  the  manufacturer.  This 
section  sets  out  the  procedures  to  be 
followed  by  retailars  and  distributors  for 
handling  manufactured  homes  in  such 
cases.  Regardless  of  whether  the 
responsible  party  is  responsible  for 
repairing  a  manufactured  home,  no 
retailer  or  distributor  may  sell  a 
manufactured  home  if  it  contains  a 
failure  to  conform,  which  affects  the 
performance  of  the  home. 

(b)  Whenever  a  retailer  or  distributor 
finds  a  problem  in  a  manufactured 
home,  which  a  responsible  party  is 
responsible  for  correcting  under 
paragraph  (a)  of  this  section,  the  retailer 
or  distributor  shall  contact  the 
responsible  party,  provide  full 
information  concerning  the  problem, 
and  request  appropriate  action  by  the 
responsible  party  in  accord  with 
paragraph  (c)  of  this  section.  Where  the 
responsible  party  agrees  to  correct,  the 
responsible  party  shall  maintain  a 
complete  record  of  its  actions.  Where 
the  responsible  party  authorizes  the 
retailer  to  make  the  necessary 
corrections  on  a  reimbursable  basis,  the 
retailer  or  distributor  shall  maintain  a 
complete  record  of  its  actions. 
Agreement  by  the  responsible  party  to 
correct  or  to  authorize  corrections  on  a 
reimbursable  basis  under  this  paragraph 
constitutes  a  determination  of  the 
Secretary  for  purposes  of  Section  613(b} 
of  the  Act  with  respect  to  judicial 
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the  Secretary  a  true  or  representative 
copy  of  all  notices,  bulletins,  and  other 
written  communications  to  the  retailers 
or  distributors  of  such  responsible  party 
or  purchasers  or  owners  of 
manufactured  homes  of  such 
responsible  parties  regarding  any 
serious  defect  or  imminent  safety  hazard 
which  may  exist  in  any  such 
manufactiued  homes  produced  by  such 
manufacturer.  Manufacturers  shall  keep 
complete  records  of  all  communications 
regarding  imminent  safety  hazards, 
serious  defects,  defects,  and 
noncompliances. 

§  3282.414    Supervision  of  notification  and 
correction  actions. 

(a)  The  SAA  shall  be  responsible  for 
assiu°ing  that  notifications  are  sent  to  all 
owners,  purchasers,  retailers,  or 
distributors  of  whom  the  responsible 
party  has  knowledge  under  §  3282.211 
or  otherwise  as  required  by  these 
regulations,  and  the  SAA  shall  be 
responsible  for  assuring  that  the 
required  corrections  are  carried  out  by 
auditing  the  records  required  by 
§3282.410. 

(b)  The  SAA  or  Secretary  to  which  the 
report  required  by  §  3282.410(c)  is  sent 
shall  be  responsible  for  assuring  through 
oversight  that  remedial  actions 
described  in  the  report  have  been 
carried  out  as  described  in  the  report. 

(c)  The  SAA  of  the  state  in  which  an 
affected  manufactured  home  is  located 
may  inspect  that  manufactured  home  to 
determine  whether  any  required 
correction  is  carried  out  to  the  approved 
plan  or,  if  there  is  no  plan,  to  the 
standards  or  other  approval  obtained  by 
the  responsible  party. 

(FR  Doc.  03-20485  Filed  8-11-03;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

30  CFR  Part  72 
RIN  1219-AB18 

Determination  of  Concentration  of 
Respirable  Coal  Mine  Dust 

AGENCIES:  Mine  Safety  and  Health 
Administration  (MSHA),  Department  of 
Labor,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 


and  Prevention,  Department  of  Health 
and  Hiunan  Services. 
ACTION:  Proposed  rule;  reopening  of  the 
rulemaking  record;  extension  of 
comment  period. 

SUMMARY:  This  document  reopens  the 
rulemaking  record  and  extends  the 
comment  period  for  the  proposed  nde 
addressing  Determination  of 
Concentration  of  Respirable  Coal  Mine 
Dust,  (Single  Sample)  published  in  the 
Federal  Register  on  Jidy  7,  2000  and 
reopened  for  public  comment  on  March 
6,  2003. 

The  Agencies  have  decided  to  reopen 
the  rulemaking  record  and  further 
extend  the  comment  period  in  order  to 
obtain  further  information  on  Personal 
Dust  Monitors  (PDMs),  a  new 
technology  which  is  currently  being 
tested  by  NIOSH. 

The  rulemaking  record  and  comment 
period  will  remain  open  until  further 
notice  is  published  in  the  Federal 
Register.  All  comments  received  will  be 
entered  into  the  rulemaking  record. 
DATES:  The  rulemaking  record  for  the 
proposed  rule,  published  on  July  7, 
2000  and  reopened  for  comment  on 
March  6,  2003,  will  remain  open  imtil 
further  notice  is  published  in  the 
Federal  Register. 

ADDRESSES:  You  may  use  mail,  facsimile 
(fax),  or  electronic  mail  to  send  us  your 
comments.  Clearly  identify  them  as 
comments  and  send  them  (1)  by  mail  to 
MSHA,  Office  of  Standards, 
Regulations,  and  Variances,  1100 
Wilson  Blvd.,  Room  2313,  Arlington, 
Virginia  22209-3939;  (2)  by  fax  to  (202) 
693-9441;  or  (3)  by  electronic  mail  to: 
cojni7jenfs@msija.gov. 
FOR  FURTHER  INFORMATION  CONTACT! 
Marvin  W.  Nichols,  Jr.,  Director,  Office 
of  Standards,  Regulations  and 
Variances,  MSHA;  phone:  (202)  693- 
9440;  facsimile:  (202)  693-9441;  e-mail: 
nic77o7s-iTjarvjn@insiia.gov. 

You  can  request  a  copy  of  this 
reopening  and  extension  of  comment 
period  notice  in  an  alternate  format, 
such  as  a  large  print  version,  an 
electronic  file  or  a  file  on  a  disk.  This 
reopening  and  extension  of  conunent 
period  notice  is  available  on  MSHA's 
Internet  site,  http://www.msha.gov,  at 
the  "Statutory  and  Regulatory 
Information"  icon. 
SUPPLEMENTARY  INFORMATION: 

L  Rulemaking  Background 

In  1972,  the  Secretary  of  Interior  and 
the  Secretary  of  Health,  Education,  and 
Welfare  issued  a  joint  finding  under  the 
Federal  Coal  Mine  Safety  and  Health 
Act  of  1969.  The  finding  concluded  that 
a  single,  full-shift  measiu'ement  of 
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respirable  dust  would  not,  after 
applying  valid  statistical  techniques, 
accurately  represent  the  atmospheric 
conditions  to  which  the  miner  is 
continuously  exposed  (37  FR  3833). 

In  1994,  the  Secretary  of  Labor  and 
the  Secretary  of  Health  and  Human 
Services  tentatively  concluded  that  the 
1972  joint  finding  was  incorrect. 
Therefore,  on  February  18, 1994,  the 
Secretary  of  Labor  and  the  Secretary  of 
Health  and  Human  Services  published  a 
proposed  Joint  Notice  of  Finding  in  the 
Federal  Register  (59  FR  8537).  That 
Joint  Notice  proposed  to  find  that  a 
single,  full-shift  exposiue  measurement 
will  accurately  represent  the 
atmospheric  conditions  with  regard  to 
the  respirable  coal  mine  dust 
concentration  during  the  shift  on  which 
it  was  taken,  and  to  rescind  the  1972 
finding  by  the  Secretary  of  the  Interior 
and  the  Secretary  of  Health,  Education 
and  Welfare.  Also  on  February  18,  1994, 
MSHA  published  in  the  Federal 
Register  (59  FR  8356)  a  separate  notice 
aimouncing  how  MSHA  intended  to 
implement  its  new  enforcement 
procedure  utilizing  single  samples,  and 
to  solicit  public  comment  on  this 
procedure. 

On  February  3,  1998,  after  a  notice 
and  comment  procedure  extending  over 
three  and  one-half  years,  including  three 
public  hearings  (in  Salt  Lake  City,  Utah; 
Washington,  District  of  Columbia,  and 
Morgantown,  West  Virginia),  MSHA  and 
NIOSH  published  a  final  Notice  of 
Finding,  and  MSHA  published  an 
enforcement  policy  for  the  Notice  of 
Finding  in  the  Federal  Register  (63  FR 
5664  and  5687,  respectively). 

In  May  1998.  The  National  Mining 
Association  (NMA)  and  the  Alabama 
Coal  Association  petitioned  the  United 
States  Court  of  Appeals  for  the  11th 
Circuit  to  review  the  1998  Notice  of 
Finding.  On  September  4,  1998,  the 
United  States  Court  of  Appeals  for  the 
11th  Circuit  issued  a  decision  based  on 
procedural  grounds  to  vacate  the  Notice 
of  Finding  in  the  case  of  National 
Mining  Association  v.  Secretary  of 
Labor,  (153  F.3d  1264). 

In  response  to  the  11th  Circuit  Court's 
decision,  the  Department  of  Labor  and 
the  Department  of  Health  and  Human 
Services  published  in  the  Federal 
Register  a  Notice  of  Proposed 
Rulemaking  (NPRM),  Determination  of 
Concentration  of  Respirable  Coal  Mine 
Dust  (65  FR  42068)  on  July  7.  2000. 

In  that  document,  the  Secretaries 
proposed  a  new  mandatory  health 
standard  in  30  CFR  part  72  that  stated 
that  a  single,  full-shift  measurement 
would  accurately  represent  atmospheric 
conditions  to  which  a  miner  is  exposed 
during  such  shift.  The  proposed  rule 


would  rescind  the  1972  Joint  Finding. 
The  record  of  the  1998  final  Joint 
Finding  was  incorporated  into  the 
record  for  this  rulemaking  along  with 
new  data  and  information.  Those  items 
and  all  additional  data  and  information 
were  added  to  the  rulemaking  docket 
and  made  available  to  the  public.  A 
notice  of  public  hearing  and  close  of 
record  was  also  published  in  the 
Federal  Register  (65  FR  42185)  on  July 
7.  2000. 

During  August  2000.  three  public 
hearings  were  conducted  in 
Morgantown,  West  Virginia; 
Prestonsburg,  Kentucky;  and  Salt  Lake 
City,  Utah.  Transcripts  of  those 
proceedings  were  made  available  to  the 
public.  The  close  of  the  rulemaking 
record  was  originally  scheduled  for 
August  24,  2000.  In  response  to  requests 
from  commenters,  the  comment  period 
was  extended  until  September  8,  2000 
(65  FR  49215). 

On  March  6,  2003  (68  FR  10940),  the 
Secretaries  published  a  notice  of 
reopening  addressing  the  July  7,  2000 
proposed  rule,  (65  FR  42068), 
Determination  of  Concentration  of 
Respirable  Coal  Mine  Dust.  The 
Secretaries  reopened  the  rulemaking 
record  to  provide  interested  parties  an 
additional  opportunity  to  comment  on 
any  issue  relevant  to  the  July  2000 
proposed  rule;  and  to  solicit  comment 
on  new  data  and  information  added  to 
the  record.  The  reopening  addressed  the 
background,  MSHA's  current 
enforcement  policy,  health  effects, 
quantitative  risk  assessment, 
technological  feasibility,  economic 
feasibility,  compliance  costs  and 
benefits,  references  and  supporting 
documentations. 

In  May  2003,  the  Agencies  held  six 
public  hearings  in  Washington, 
Pennsylvania;  Charleston,  West 
Virginia;  Evansville,  Indiana;  Lexington, 
Kentucky;  Birmingham,  Alabama;  and 
Grand  Junction,  Colorado.  The  hearings 
were  attended  by  over  500  members  of 
the  public.  In  response  to  requests  from 
the  mining  community  the  Agencies 
extended  the  post-hearing  comment 
period  from  June  4,  2003  to  July  3.  2003 
(68  FR  32005,  May  29,  2003).  This 
notice  reopens  the  rulemaking  record 
and  extends  the  comment  period  until 
further  notice  is  published  in  the 
Federal  Register. 

II.  Reasons  for  Reopening  the 
Rulemaking  Record 

The  Agencies  decided  to  reopen  the 
rulemaking  record  and  extend  the 
comment  period  on  the  proposed  rule 
after  careful  consideration  of  comments 
during  the  May  2003  public  hearings 
concerning  the  preliminary  success  of 


in-mine  tests  on  a  prototype  of  the 
Personal  Dust  Monitor  (PDM). 

The  rulemaking  record  and  comment 
period  will  remain  open  during  which 
time: 

•  The  in-mine  testing  of  the  pre- 
production  prototype  PDMs  at  mines  in 
Pennsylvania,  West  Virginia,  Alabama, 
and  Utah  is  completed; 

•  NIOSH  and  MSHA  commit 
$150,000  each  for  further  testing 
contingent  upon  completion  and 
positive  assessment  of  the  in-mine 
testing;  and 

•  Information  is  obtained  to  assist  in 
controlling  and  monitoring  respirable 
coal  mine  dust  and  preventing  Black 
Lung  disease. 

For  all  the  reasons  stated  herein,  the 
rulemaking  record  and  comment  period 
for  the  proposed  rule  is  hereby  reopened 
until  further  notice  is  published  in  the 
Federal  Register. 

A  notice  extending  the  comment 
period  on  the  proposed  rule  Verification 
of  Underground  Coal  Mine  Operators' 
Dust  Control  Plans  and  Compliance 
Sampling  for  Respirable  Dust,  (68  FR 
10784,  68  FR  32005).  was  published  in 
the  Federal  Register  on  July  3.  2003. 

Dated:  August  6.  2003. 
Elaine  L.  Chao, 
Secretary.  Department  of  Labor. 

Dated:  August  6.  2003. 

Tommy  G.  Thompsoa, 

Secretary.  Department  of  Health  and  Human 
Services. 

[FR  Doc.  03-20499  Filed  8-7-03;  3:01  pm| 

BILUNG  CODE  4510-43-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 

[FRL-7S43-1] 

Waste  Characterization  Program 
Documents  Applicable  to  Transuranic 
Radioactive  Waste  From  the  Idaho 
National  Engineering  and 
Environmental  Laboratory  Advanced 
Mixed  Waste  Treatment  Project  for 
Disposal  at  the  Waste  Isolation  Pilot 
Plant 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability;  opening 

of  pubUc  comment  period. 

SUMMARY:  The  Enviroimiental  Protection 
Agency  (EPA.  or  "we")  is  announcing 
an  inspection  for  the  week  of  August  18. 
2003,  at  the  Idaho  National  Engineering 
and  Environmental  Laboratory  (INEEL) 
Advanced  Mixed  Waste  Treatment 
Project  (AMWTP).  With  this  notice,  we 
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also  announce  availability  of 
Department  of  Energy  (DOE)  documents 
in  the  EPA  Docket,  and  solicit  public 
comments  on  I  hese  documents  for  a 
period  of  30  di  lys.  The  following  DOE 
documents,  er  titled  "INEEL  Advanced 
Mixed  Waste  "  reatment  Project 
Certification  P  an  for  Contact-Handled 
Transuranic  W  aste,  MP-TRUW-8.1, 
Revision  2A"   ind  "INEEL  Advanced 
Mixed  Waste  1  reatment  Project  Quality 
Assurance  Pro  ect  Plan,  MP-TRUW-8.2, 
Revision  2,"  ai  e  available  for  public 
review  in  the  j  ublic  dockets  listed  in 
ADDRESSES.  EF  A  will  conduct  an 
inspection  of  v  raste  characterization 
systems  and  pi  ocesses  at  INEEL/ 
AMWTP  to  vei  ify  that  the  site  can 
characterize  tn  insuranic  waste  in 
accordance  wi  h  EPA's  WIPP 
Compliance  Ci  iteria.  ^ 

DATES:  EPA  is  equesting  public 
comment  on  tl  e  documents.  Comments 
must  be  receiv  ;d  by  EPA's  official  Air 
Docket  on  or  bsfore  September  11,  2003. 
ADDRESSES:  Co  mments  may  be 
submitted  by  r  lail  to:  EPA  Docket 
Center  (EPA/D  Z),  Air  and  Radiation 
Docket,  Enviro  imental  Protection 
Agency,  EPA  V  lest.  Mail  Code  6102T, 
1200  Pennsylv  inia  Avenue,  NW., 
Washington.  D  :  20460.  Attention 
Docket  ID  No.  1 3AR-2003-0177. 
Comments  ma;  also  be  submitted 
electronically,  )y  facsimile,  or  through 
hand  delivery/  courier.  Follow  the 
detailed  instru  :tions  as  provided  in 
Unit  IB  of  the  SUPPLEMENTARY 
INFORMATION  stttinn 


FOR  FURTHER 
Rajani  joglekar 
Indoor  Air,  (2 
also  call  EPA's 
Information 
visit  our  Web 
gov/radiation/\ 
SUPPLEMENTARY 


INFORMATION  CONTACT:  Ms. 
Office  of  Radiation  and 
)  564-7734.  You  can 
toll-free  WIPP 

l-80(>-331-WIPP  or 
at  http://www.epa/ 
ipp. 

INFORMATION: 


02 


Line 
site  1 


I.  General  Info  rmation 


A.  How  Can  I 
Document  and 
Information? 


Cet 


EFA 


n 


spe:i 


1.  Docket 
official  public 
under  Docket 
The  official  pu 
documents 
this  action,  anj 
received,  and 
to  this  action, 
official  docket 
not  include  Co^ifidential 
Information 
whose  disclosiire 
The  official  pu 
collection  of  mkterial 
for  public  viewing 


Copies  of  This 
Other  Related 


has  established  an 
locket  for  this  action 

No.  OAR-2003-0177. 
)lic  docket  consists  of  the 
fically  referenced  in 
public  comments 
c  ther  information  related 
J  ilthough  a  part  of  the 
the  public  docket  does 
Business 
or  other  information 
is  restricted  by  statute. 
)lir  docket  is  the 

s  that  is  available 
at  the  Air  and 


Radiation  Docket  in  the  EPA  Docket 
Center,  (EPA/DC)  EPA  West,  Room 
B 102, 1301  Constitution  Ave.,  NW., 
Washington.  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Public  Reading  Room  is  (202)  566-1744, 
and  the  telephone  number  for  the  Air 
and  Radiation  Docket  is  (202)  566-1742. 
These  documents  are  also  available  for 
review  in  paper  form  at  the  official  EPA 
Air  Docket  in  Washington,  DC,  Docket 
No.  A-98-49,  Category  II-A2,  and  at  the 
following  three  EPA  WIPP  infonnational 
docket  locations  in  New  Mexico:  in 
Carlsbad  at  the  Municipal  Library, 
Hours:  Monday-Thursday,  10  a.m.-9 
p.m..  Friday-Saturday.  10  a.m.-6  p.m.. 
and  Sunday  1  p.m.-5  p.m.;  in 
Albuquerque  at  the  Govermnent 
Publications  Department,  Zimmerman 
Library,  University  of  New  Mexico, 
Hoius:  vary  by  semester;  and  in  Santa 
Fe  at  the  New  Mexico  State  Library, 
Hours:  Monday-Friday,  9  a.m.-5  p.m. 
As  provided  in  EPA's  regulations  at  40 
CFR  part  2,  and  in  accordance  with 
normal  EPA  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
charged  for  photocopying. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 


dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may, 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
fransferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

For  additional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102,  May 
31,2002. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  hy  facsimile,  or 
through  hand  delivery/coiuier.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Comments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments.  However,  late  comments 
may  be  considered  if  time  permits. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
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information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanjong  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  conunent  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoiu 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
conunent. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Soiuces."  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search."  and  then  key  in  Docket  ID  No. 
OAR-2003-0177.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  luiless  you  provide  it  in  the 
body  of  your  conunent. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  a-and-r- 
docket@epa.gov,  Attention  Docket  ID 
No.  OAR-2003-0177.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
conunent  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

2.  By  Mail.  Send  your  comments  to: 
EPA  Docket  Center  (EPA/DC),  Air  and 
Radiation  Docket,  Environmental 
Protection  Agency,  EPA  West,  Mail 
Code  6102T,  1200  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20460. 
Attention  Docket  ID  No.  OAR-2003- 
0177. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  yoiu  comments  to:  Air  and 


Radiation  Docket,  EPA  Docket  Center, 
(EPA/DC)  EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC,  Attention  Docket  ID  No.  OAR- 
2003-0177.  Such  dehveries  are  only 
accepted  diuing  the  Docket's  normal 
hoiu^  of  operation  as  identified  in  Unit 
I.A.1. 

4.  By  Facsimile.  Fax  your  comments 
to:  (202)  566-1741,  Attention  Docket  ID. 
No.  OAR-2003-0177. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  yoiu 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  conunent  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA. 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  yoiu'  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

Background 

DOE  is  developing  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  by 
the  WIPP  Land  Withdrawal  Act  (LWA) 
of  1992  (Pub.  L.  No.  102-579),  as 
amended  (Pub.  L.  No.  104-201),  TRU 
waste  consists  of  materials  containing 
elements  having  atomic  numbers  greater 
than  92  (with  half-lives  greater  than 
twenty  years),  in  concentrations  greater 
than  100  nanocuries  of  alpha-emitting 
TRU  isotopes  per  gram  of  waste.  Much 
of  the  existing  TRU  waste  consists  of 
items  contaminated  during  the 
production  of  nuclear  weapons,  such  as 
rags,  equipment,  tools,  and  sludges. 

On  May  13,  1998,  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18, 1998,  63  FR  27354).  This 
decision  stated  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191, 
Subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  conditions  that  (1)  prohibit 


shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LANL) 
imtil  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality 
assurance  program,  in  accordance  with 
§§  194.22(a)(2)(i),  194.24(c)(3),  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  Appendix  A  to  40  CFR  Part  194);  and 
(2)  prohibit  shipment  of  TRU  waste  for 
disposal  at  WIPP  from  any  site  other 
than  LANL  until  the  EPA  has  approved 
the  procedures  developed  to  comply 
with  the  waste  characterization 
requirements  of  §  194.22(c)(4) 
(Condition  3  of  Appendix  A  to  40  CFR 
Part  194).  The  EPA's  approval  process 
for  waste  generator  sites  is  described  in 
§  194.8.  As  part  of  EPA's  decision- 
making process,  the  DOE  is  required  to 
submit  to  EPA  appropriate 
dociunentation  of  quality  assurance  and 
waste  characterization  programs  at  each 
DOE  waste  generator  site  seeking 
approval  for  shipment  of  TRU 
radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8,  EPA  will  place 
such  documentation  in  the  official  Air 
Docket  in  Washington,  D.C.,  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment. 

EPA  will  perform  an  inspection  of  the 
Idaho  National  Engineering  and 
Environmental  Laboratory  (INEEL) 
Advanced  Mixed  Waste  Treatment 
Project  (AMWTP) 's  technical  program 
for  waste  characterization  in  accordance 
with  Condition  3  of  the  WIPP 
certification.  We  will  evaluate  the 
adequacy,  implementation,  and 
effectiveness  of  technical  and  quality 
assurance  (QA)  processes  related  to  the 
AMWTP's  TRU  waste  characterization 
Euid  certification  activities.  The 
elements  of  40  CFR  194.8  waste 
characterization  to  be  inspected  are:  (1) 
acceptable  knowledge  (AK).  real-time 
radiography  (RTR),  nondestructive  assay 
(NDA),  and  visual  examination  (VE)  for 
the  purpose  of  confirming  RTR  accuracy 
processes  used  to  characterize  CH  TRU 
solid  waste  (S3000),  and;  (2)  AK,  RTR, 
and  NDA,  and  VE  (solely  for  the 
purpose  of  verifying  the  contents  of 
newly-generated  or  repackaged  waste) 
for  characterizing  debris  waste  (S5000) 
dnuns. 

EPA  will  not  inspect  VE  for 
confirmation  of  RTTR  of  debris  waste. 
Also,  the  Agency  intends  to  conduct  an 
initial  inspection  to  verify  the  proper 
execution  of  the  AMWTP  QA  Program, 
as  required  under  §  194.8(a)(2).  EPA 
requfres  the  AMWTP  to  adhere  to  a  QA 
Program  that  invokes  the  following  QA 
standards:  (1)  ASME  NQA-1-1989 
edition;  (2)  ASME  NQA-2a-1990 
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Addenda.  Paii  2.7.  to  ASME  NQA-2- 
1989  edition; ;  ind  (3)  ASME  NQA-3- 
1989  edition  i  sxcluding  Section  2.1(b) 
and  (c)  and  S6:tion  17.1).  The  Agency 
will  verify  tha  the  AMWTF  established 
these  NQA  sta  iidards  in  their  QA  Plan. 
The  inspectioi  i  is  scheduled  to  take 
place  the  weel  of  August  18,  2003. 

EPA  has  pla  :ed  DOE  dociunents 
pertinent  to  th  2  inspection  in  the  public 
docket  descrih  ed  in  ADDRESSES.  These 
include:  (1)  IN  EEL  Advanced  Mixed 
Waste  Treatnw  nt  Project  Certification 
Plan  for  Conta  :t-Handled  Transuranic 
Waste,  MP-TF  UW-8.1,  Revision  2 A, 
Advanced  Mixed  Waste 
ect  Quality  Assiu^ance 
Project  Plan,  NlP-TRUW-8.2,  Revision 
2.  The  documf  nts  are  included  in  item 
II-A2-46  in  Di  icket  A-98-^9.  In 
accordance  wi  ;h  40  CFR  194.8,  as 
amended  by  tl:  e  final  certification 
decision,  EPA  is  providing  the  public  30 
days  to  comm<  nt  on  these  documents. 

deter  nines ; 


and  (2)  INEEL 
Treatment  Pro 
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and  programs 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  380  and  391 
[Docket  FMCSA-97-2176] 
RIN  2126-AA08 

Minimum  Training  Requirements  for 
Longer  Combination  Vehicle  (LCV) 
Operators  and  LCV  Driver-Instructor 
Requirements 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  conunents. 

SUMiyiARY:  The  FMCSA  is  proposing 
standards  for  minimum  training 
requirements  for  the  operators  of  longer 
combination  vehicles  (LCVs)  and 
requirements  for  the  instructors  who 
train  these  operators.  This  action  is  in 
response  to  section  4007  of  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991,  which  directed 
that  training  for  the  operators  of  LCVs 
include  certification  of  an  operator's 
proficiency  by  an  instructor  who  has 
met  the  requirements  established  by  the 
Secretary.  The  purpose  of  this  proposal 
is  to  enhance  the  safety  of  commercial 
motor  vehicle  (CMV)  operations  on  oiu' 
nation's  highways. 

DATES:  Comments  must  be  received  on 
or  before  October  14,  2003. 
ADDRESSES:  You  can  mail,  fax,  hand 
deliver  or  electronically  submit  written 
comments  to  the  Docket  Management 
Facility,  U.  S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001,  FAX  (202)  493-2251,  on-line  at 
http://dms.dot.gov/submit.  You  must 
include  the  docket  number  that  appears 
in  the  heading  of  this  document  in  your 
comment.  You  can  examine  and  copy 
all  comments  at  the  above  address  from 
9  a.m.  to  5  p.m.,  EST,  Monday  through 
Friday,  except  Federal  holidays.  You 
can  also  view  all  comments  or 
download  an  electronic  copy  of  this 
document  from  the  DOT  Docket 
Management  System  (DMS)  at  http:// 
dms.dot.gov/search.htm  by  typing  the 
last  four  digits  of  the  docket  number 
appearing  at  the  heading  of  this 
document.  The  DMS  is  available  24 
hours  each  day,  365  days  each  year.  You 
can  get  electronic  submission  and 
retrieval  help  and  guidelines  under  the 
"help"  section  of  the  Web  site.  If  you 
want  us  to  notify  you  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  envelope  or 


postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Comments  received  after  the  comment 
closing  date  will  be  included  in  the 
docket,  and  we  will  consider  late 
comments  to  the  extent  practicable. 
Anyone  is  able  to  search  the  electronic 
form  of  all  comments  received  into  any 
of  our  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DOT's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (Volume  65,  Number  70;  Pages 
19477-78)  or  you  may  visit  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Redmond,  Office  of  Safety 
Programs,  (202)  366-9579,  Federal 
Motor  Carrier  Safety  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Office  hours  are  from  8:30  a.m. 
to  5  p.m.,  EST,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION:  Section 
4007(b)  of  the  Motor  Carrier  Act  of  1991 
(Title  IV  of  the  Intermodal  Surface 
Transportation  Efficiency  Act  of  1991 
(ISTEA),  Pub.  L.  102-240,  105  Stat. 
1914,  2152;  49  U.S.C.  31307)  directs  the 
U.S.  Department  of  Transportation  to 
establish  Federal  minimum  training 
requirements  for  drivers  of  LCVs.  The 
IS'TEA  also  requires  that  the 
certification  of  these  drivers'  proficiency 
be  accomplished  by  instructors  who 
meet  certain  Federal  minimum 
requirements  to  ensure  an  acceptable 
degree  of  quality  control  and  • 
uniformity.  Section  4007(f)  of  the  ISTEA 
defines  an  LCV  as  any  combination  of 
a  truck-tractor  and  two  or  more  trailers 
or  semi-trailers  with  a  gross  vehicle 
weight  (GVW)  greater  than  80,000 
pounds  (36,288  kilograms)  which  are 
operated  on  the  Interstate  Highway 
System.  The  FMCSA  is  proposing 
definitions  to  identify  the  various 
configurations  being  operated  on  the 
nation's  highways  that  would  be 
included  in  the  final  rule;  they  will  be 
discussed  later  in  this  dociunent. 

Background 

In  the  early  1980's,  the  FHWA ' 
determined  that  a  need  existed  for 


'  On  October  9,  1999,  the  Secretary  of 
Transportation  (Secretary)  rescinded  the  authority 
previously  delegated  to  the  Federal  Highway 
Administrator  to  perform  motor  carrier  functions 
and  operations,  and  to  carry  out  the  duties  and 
powers  related  to  motor  carrier  safety  and 
redelegated  that  authority  to  the  Director.  Office  of 
Motor  Carrier  Safety,  a  new  office  within  the 
Department  of  Transportation  (Department).  On 
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technical  guidance  in  the  area  of  truck 
driver  training.  Research  at  that  time 
had  shown  that  many  driver-training 
schools  offered  little  or  no  structured 
curricula  or  uniform  training  programs 
for  any  type  of  CMV. 

To  help  correct  this  problem,  the 
agency  developed,  and  in  1985  issued, 
the  "Model  Curriculum  for  Training 
Tractor-Trailer  Drivers"  (1985.  GPO 
Stock  No.  050-001-00293-1),  which 
incorporated  the  agency's  "Proposed 
Minimiun  Standards  for  Training 
Tractor  Trailer  Drivers"  (1984).  The 
Model  Curriculum,  as  it  is  known  in  the 
industry,  is  a  broad  set  of 
reconunendations  that  incorporates 
standardized  minimiun  core  curriculum 
guidelines  and  training  materials,  as 
well  as  guidelines  pertaining  to 
vehicles,  facilities,  instructor  hiring 
practices,  graduation  requirements,  and 
student  placement.  Curriculum  content 
includes  the  following  areas:  basic 
operation,  safe  operating  practices, 
advanced  operating  practices,  vehicle 
maintenance,  and  non-vehicle  activities. 

The  Professional  Truck  Driver 
Institute  (PTDI)  was  created  in  1986  by 
the  motor  carrier  industry  to  certify 
training  programs  offered  by  the  truck- 
driver  training  schools.  (Originally 
named  the  Professional  Truck  Driver 
Institute  of  America  (PTDIA),  the  group 
changed  its  name  to  reflect  the  addition 
of  Canada  to  the  organization.)  The 
Model  Ciuriculiun  is  the  base  from 
which  the  PTDl's  certification  criteria 
were  derived.  The  PTDI,  in  mid-1988, 
began  certifying  truck-driver  training 
programs  across  the  country.  As  of 
February  2003,  approximately  64 
schools  in  27  States  and  Canada  have 
received  the  PTDI  certification. 
Although  many  schools  have  a  niunber 
of  truck  driving  coiu-ses,  most  have  only 
one  course  certified  by  PTDI. 

The  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (CMVSA)  (49  U.S.C.  31301 
et  seq.),  although  not  directly  targeted  at 
driver-training,  is  intended  to  improve 
highway  safety.  Its  goal  is  to  ensure  that 
drivers  of  large  trucks  and  buses  possess 
the  knowledge  and  skills  necessary  to 
safely  operate  those  vehicles  on  public 
highways.  The  CMVSA  established  the 
commercial  driver's  license  (CDL) 
program  and  directed  the  FMCSA  to 
establish  minimum  Federal  standards 
which  States  must  meet  when  licensing 
CMV  drivers.  The  CMVSA  applies  to 
virtually  anyone  who  operates  a  CMV  in 
interstate  or  intrastate  commerce. 


December  9, 1999.  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  established  a  new 
administration — the  Federal  Motor  Carrier  Safety 
Administration  (FMCSA) — within  the  Department 
to  improve  the  motor  carrier  safety  program, 
effective  January  1.  2000. 


including  employees  of  Federal,  State, 
and  local  governments.  As  defined  by 
the  implementing  regulation  (49  CFR 
383.5),  a  CMV  is  a  motor  vehicle  or 
combination  of  motor  vehicles  used  in 
commerce  to  transport  passengers  or 
property  if  the  vehicle — 

(a)  Has  a  gross  combination  weight 
rating  (GCWR)  of  11,794  or  more 
kilograms  (26,001  or  more  pounds) 
inclusive  of  a  towed  unit  v^rith  a  gross 
vehicle  weight  rating  (GVWR)  of  mor«? 
than  4.536  kilograms  (10,000  pounds); 
or 

(b)  Has  a  GVWR  of  11,794  or  more 
kilograms  (26,001  or  more  poimds);  or 

(cTis  designed  to  transport  16  or  more 
passengers,  including  the  driver;  or 

(d)  Is  of  any  size  and  is  used  in  the 
transportation  of  hazardous  materials  as 
defined  in  this  section. 

In  accordance  with  the  CMVSA,  all 
drivers  of  CMVs  must  possess  a  valid 
CDL  in  order  to  be  properly  qualified  to 
operate  the  vehicle(s)  they  drive.  In 
addition  to  passing  the  CDL  knowledge 
and  skills  tests  required  for  the  basic 
vehicle  group,  all  persons  who  operate 
or  expect  to  operate  the  following 
vehicles,  which  have  special  handling 
characteristics,  must  obtain 
endorsements  under  49  CFR  383.93: 

(a)  Double/triple  trailers; 

(b)  Passenger  vehicles; 

(c)  Tank  vehicles;  or 

(d)  Vehicles  required  to  be  placarded 
for  hazardous  materials. 

For  all  endorsements,  the  driver  is 
required  to  pass  a  knowledge  test.  The 
driver  must  also  pass  a  skills  test  to 
obtain  a  passenger  endorsement. 

The  CDL  standards  do  not  require  the 
comprehensive  driver-training  proposed 
in  the  Model  Curriculum  since  the  CDL 
is  a  "licensing  standard"  as  opposed  to 
a  "fraining  standard."  Accordingly, 
there  are  no  prerequisite  Federal  or 
State  training  requirements  to  obtain  a 
CDL. 

In  1990,  the  National  Transportation 
Safety  Board  (NTSB)  recommended  that 
drivers  of  specialized  vehicles, 
including  (frivers  of  twin  trailer 
vehicles,  be  knowledgeable  about  the 
special  handling  characteristics  and 
other  variables  that  influence  the 
controllability  and  maneuverability  of 
multiple-trailer  configurations,  and  how 
these  variables  compare  to,  and  contrast 
with,  those  that  affect  the  operation  of 
a  semi-trailer  combination.  ^ 

Subsequently,  the  agency  awarded  a 
contract  in  February  1991  to  the  PTDI  to 
develop  volimtary  criteria  for  training 
drivers  in  the  safe  operation  of  twin 
8.534-meter  (28-foot)  trailer 
combination  vehicles.  The  result  of  this 
contract  was  the  development  of  a 
"Twin  Trailer  Driver  Ciuxiculum" 


which  outlines  how  drivers  should  be 
trained  in  the  safe  operation  of  these 
vehicles.  This  document  is  available  for 
review  in  the  public  dockat. 
The  "Twin  Trailer  Driver 
Curriculum"  outline  was  developed 
with  the  assistance  of  subject  matter 
experts  from  motor  carrier  fleets, 
industry  associations,  training 
institutions  and  governmental 
organizations.  The  resulting  curriculum 
is  a  training  program  that  consists  of  115 
clock-hours  of  direct  driver 
participation,  including  a  minimum  of 
56  hours  of  behind-the-wheel  training. 
The  agency  awarded  two  additionsQ 
contracts  to  the  PTDI  to  develop 
curriculiun  outlines  to  address  triple- 
trailer  combination  vehicles  and  Rocky 
Mountain/TiuTipike  Doubles 
combination  vehicles.  Ultimately,  the 
curriculum  outlines  for  twin  trailers. 
Rocky  Mountain/Turnpike  Doubles  and 
triple-trailer  combinations  were  merged 
into  a  single  document,  entitled 
"Multiple  Trailer  Combination  Vehicle 
(MTCV)  Driver  Training  Guide: 
Suggested  Units  of  Instruction  and 
Ciuriculum  Outline."  The  PTDI  was 
selected  to  develop  a  composite 
modular  training  curriculiun  outline 
embracing  both  the  LCV  driver  and 
instructor. 

Upon  completion  of  the  curricula,  the 
agency  coordinated  with  the  U.S. 
Department  of  Education  (Education)  to 
ensure  that  the  proposed  training 
requirements  are  in  concert  with  its 
accreditation  requirements.  The  agency 
representatives  agreed  that  the  proposed 
training  requirements  would  be  eligible 
for  accreditation  by  any  group  that  met 
the  criteria  and  procedures  described  in 
the  publication  "Nationally  Recognized 
Accrediting  Agencies  and  Associations, 
Criteria  and  Procedures  for  Listing  by 
the  U.S.  Secretary  of  Education  and 
Current  List."  This  document  is 
available  for  review  in  the  public 
docket. 

The  agency  also  completed  two 
projects  that  contributed  to  an  enhanced 
understanding  of  driver  training. 
Although  they  were  not  specifically 
designed  to  address  one  type  of  driver 
training  versus  another  or  to  address 
specific  items  that  would  be  included  in 
a  minimum  training  standard,  they  do 
provide  perspective  on  the  importance 
of  driver  training  and  the  need  for 
minimum  training  requirements.  The 
following  summarizes  these  projects: 

The  first  project  took  place  during 
December  1994  when  the  agency 
conducted  focus  groups  to  obtain 
information  about  highway  safety  issues 
relating  to  commercial  motor  carriers 
(trucks  and  buses).  The  sessions  were 
conducted  with  representatives  of  three 
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populations  t  lat  have  an  interest  in  the 
safety  of  conu  aercial  vehicles: 
commercial  d  ivers  (holders  of  CDLs), 
police  officen  who  deal  at  least  In  part 
with  traffic  en  forcement,  and  the 
general  publi( .  As  described  in  the 
"Focus  Group  Report,"  all  three  groups 
reported  that  Iriver  error  is  the  most 
important  cau  se  of  safety  problems.  All 
groups  said  th  at  there  is  a  need  to 
upgrade  the  C  DL  through  longer 
training,  certi  ication  of  instructors, 
higher  perfon  lance  standards  and 
periodic  re-tes  ting.  This  document  is 
available  for  r  jview  in  the  public 
docket. 

The  second  project  occurred  in  March 
1995  when  tho  FHWA  sponsored  the 
first  National  Truck  and  Bus  Safety 
Summit.  Mon  than  200  experts 
attended  it  frc  m  all  facets  of  the  motor 
carrier  community  including  Federal, 
State  and  loca  enforcement  and  legal 
communities,  carriers,  drivers,  heavy- 
vehicle  manu  acturers  and  suppliers, 
shippers,  high  way  safety  researchers, 
insurers,  and  i  )ther  professional 
organizations.  These  truck  and  bus 
safety  experts  met  for  three  days  to 
share  their  vie  ws  on  significant  truck 
and  bus  safety  issues.  As  described  in 
the  "1995  Tru:k  and  Bus  Safety 
Summit,  Repcrt  of  Proceedings",  overall 
driver  trainin{  and  continuing 
education  (for  commercial  drivers  and 
the  general  mi  itoring  public)  ranked 
number  three  aut  of  seventeen  safety 
issues  identifi  id  by  the  participants. 
This  documer  t  is  available  for  review  in 
the  public  doc  ket. 

The  agency  las  utilized  these 
projects,  the  n  (search  conducted  over 
the  past  sever  il  years  and  the  conunents 
to  the  1993  ac  vance  notice  of  proposed 
rulemaking- (i^NPRM)  on  training  of 
LCV  drivers  t(  develop  the  proposals  in 
)roposed  rulemaking. 


this  notice  of 
Conunents  to 


heANPRM 


Fl. 


On  lanuary 
published  an 
Register  (58 
and  responses 
The  FMCSA 
which  are 

Question  1: 
LCV  that  will 


as 


training 
include  vehic 
ISTEA,  such 
combinations 
weight  of  less 
(80,000  pouncjs 
"western 

Comments 
provided  a 
were  in  favor 
definition  of 
multiple- 


15.  1993.  the  FHWA 
.  "lNPRM  in  the  Federal 
4638)  seeking  comments 
to  13  specific  questions^ 
r  jceived  24  comments 
discussed  below. 

Should  the  definition  of 
je  used  to  develop  a 
requi  ement  be  expanded  to 
es  not  covered  by  the 

multiple-trailer 
Dperating  with  a  gross 
than  36.288  kilograms 
i.e.,  "twin  trailers"  or 
doulles"? 

Df  the  13  commenters  that 
res  ponse  to  this  question,  6 
)f  expanding  the 
LCV  to  include 
trailer  combination  vehicles 


with  a  GCWR  of  less  than  36,288 
kilograms  (80.000  pounds).  They 
believed  that  the  number  and  size  of  the 
trailers  are  more  important  than  weight 
and  that  LCVs  should  be  easily 
identifiable  for  enforcement  purposes. 

The  Advocates  for  Highway  and  Auto 
Safety  (AHAS)  and  the  Owner-Operators 
Independent  Drivers  Association 
(OOIDA)  supported  a  training 
requirement  that  is  expanded  to  include 
vehicles  not  covered  by  the  ISTEA 
definition  of  LCV.  OOIDA  believes  that 
the  number  and  size  of  the  cargo 
carrying  units  primarily  determine  the 
handling  characteristics  and  overall 
operational  safety  of  the  vehicle  as 
opposed  to  the  gross  operating  weight 
and  length. 

Those  commenters  opposing  the 
expansion  of  the  definition,  including 
the  American  Trucking  Associations 
(ATA),  the  Specialized  Carriers  and 
Rigging  Association  (SCRA),  the 
National  Private  Truck  Council  (NPTC), 
Yellow  Freight  Systems,  Inc.  (Yellow 
Freight),  and  United  Parcel  Service 
(UPS),  generally  emphasized  the 
importance  of  a  consistent  LCV 
definition  and  the  possibility  of 
expanding  the  definition  at  a  later  date. 
The  ATA  and  Yellow  Freight  each 
submitted  a  second  comment  to  the 
docket  to  reaffirm  their  opposition  to 
any  possible  plans  to  include  twins  in 
the  definition  of  LCV.  Definition 
consistency  and  possible  cost 
considerations,  respectively,  were  the 
reasons  cited. 

Question  2:  What  difficulties  would 
the  ISTEA  definition  create,  from  an 
enforcement  standpoint,  in 
distinguishing  which  vehicles  meet  the 
definition  and  in  determining  which 
drivers  must  comply  with  any  LCV 
training  requirements? 

Comments:  Ten  commenters 
responded  to  this  question.  Seven 
respondents  indicated  that  the  ISTEA 
definition  of  an  LCV  would  create 
enforcement  difficulties  primarily 
because  the  weight  aspect  of  the 
definition  would  make  LCVs  difficult  to 
distinguish  ft-om  a  similar  vehicle  which 
does  not  meet  the  weight  requirement. 
The  Colorado  DOT  was  concerned  that 
it  may  be  impossible  for  enforcement 
personnel,  by  merely  viewing  the 
combinations,  to  distinguish  which 
vehicles  are  operating  at  greater  than 
36.288  kilograms  (80,000  pounds)  and 
therefore  which  drivers  should  have  the 
LCV  driving  requirements  and  which 
should  not.  Pennzoil  went  further  by 
recommending  that  a  definition  of  LCV 
should  "not  require  the  measuring  and 
weighing  of  LCVs." 

Three  commenters  stated  that  the 
ISTEA  definition  would  not  cause 


enforcement  difficulties.  The  SCRA 
reflected  the  general  view  of  the 
commenters  by  stating  that  "[if]  the  LCV 
definition  in  the  ISTEA  of  1991  is 
adopted  by  FMCSA  we  believe  that 
enforcement  people  will  have  very  little 
difficulty  identifying  longer 
combination  vehicles  *   *   *.They 
should  be  able  to  determine  gross 
vehicle  weight  ft-om  shipping  papers, 
manifest  emd/or  weight  tickets." 

Question  3:  Once  the  training 
requirements  for  LCV  drivers  are 
established,  what  should  the  FHWA's 
role  be  in  assuring  that  the  training  is 
actually  carried  out  according  to  the 
minimum  standards? 

Comments:  Thirteen  respondents 
commented  on  this  question.  Responses 
were  diverse.  Some  argued  that  the 
agency  should  use  the  Safety  Review/ 
Compliance  Review  (SR/CR)  process  to 
assure  programmatic  compliance  (ATA, 
OOIDA.  PTDI.  UPS,  Yellow  Freight); 
others  said  the  agency  should  make 
those  State  agencies  that  receive  Motor 
Carrier  Safety  Assistance  Program 
(MCSAP)  funding  responsible  for 
monitoring  the  LCV  training 
requirements.  The  NPTC  suggested  that 
the  "FHWA  should  enhance  CDL  tests 
by  including  skills  testing  for  LCV 
operators."  Pennzoil  recommended  that 
once  the  FHWA  defines  the  LCV 
training  requirements,  it  should  require 
LCV  driver  applicants  to  provide  proof 
of  training  when  applying  for  and 
renewing  their  CDLs.  In  addition, 
Pennzoil  recommended  that  the  FHWA 
and  State  agencies  establish  an 
instructor  file  record. 

Question  4:  What  standards  are 
necessary  to  ensure  that  instructors  have 
been  adequately  and  properly  trained 
and  are  carrying  out  their  training 
responsibilities  in  an  acceptable 
manner? 

Comments:  Thirteen  respondents 
provided  comments  to  this  question. 
Their  underlying  theme  was  that 
instructors  should  be  fully  experienced 
LCV  drivers  and  be  held  to  a  higher 
standard  than  the  LCV  drivers  they  will 
train.  In  addition,  comments 
emphasized  that  the  LCV  instructors 
should  be  qualified  and  capable 
vocational  instructors  who  are 
thoroughly  familiar  with  course  contentl 
Pennzoil  recommended  that  instructors 
be  recertified  every  one  to  three  years. 
The  Maine  DOT  recommended 
instructor  certification. 

Question  5:  Should  the  initial 
licensing  of  LCV  instructors  and 
certification  of  LCV  drivers  be 
accomplished  by  a  Federal  (FMCSA  or 
other)  or  State  agency?  How  should  this 
be  accomplished? 
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Comments:  Twelve  respondents 
provided  comments  to  this  question. 
The  commenters  were  almost  equally 
divided  on  the  question  whether  LCV 
instructor  certification  should  be 
accomplished  by  the  FMCSA,  rather 
than  a  motor  carrier  or  a  State,  to  ensure 
that  the  instructor  met  Federal 
minimum  requirements.  On  the  other 
hand,  the  commenters  tended  to  prefer 
State  certification  of  LCV  drivers  to 
certification  by  an  LCV  instructor,  motor 
carrier,  the  FMCSA,  or  self-certification. 

With  regard  to  the  certification 
method,  the  ATA  suggested  "LCV 
instructors  should  go  through  a  carrier 
managed  certification  program  much 
like  the  certification  process  for  vehicle 
and  brake  inspectors.  The  licensing  of 
drivers  should  be  tied  to  the  CDL  testing 
process." 

The  AHAS  expressed  the  opinion 
"that  uniformity  of  instruction, 
certification,  and  licensure  can  only  be 
accomplished  by  Federal  Standards 
through  state  licensing  agencies  and 
must  supersede  voluntary  standards- 
setting  organization  and  their  system  of 
certification."  Conversely,  "UPS 
believes  that  each  carrier  should  be  held 
responsible  for  certification  and 
recertification  of  their  triples  drivers 
and  driver  trainers.  *  *  *  As  a  practical 
matter,  the  expertise  in  LCV  driver- 
training  resides  with  motor  carriers.  We 
feel  that  Federal  or  State  certification  of 
LCV  driver  training  is  unworkable  and 
unnecessary."  Essentially,  Yellow 
Freight  shares  the  same  position  as  UPS. 

Question  6:  What  specific  Federal, 
State  or  local  agency  should  have  the 
responsibility  for  assuring  that  the 
requirements  of  LCV  training  are  met, 
and  what  form  of  documentation  should 
be  established  to  prove  to  prospective 
employers  that  adequate  LCV  training 
has  been  successfully  completed  by  a 
driver?  Who  should  be  held  accountable 
if  the  training  requirements  are  not  met? 

Comments:  This  question  has  three 
distinct  parts:  responsibility, 
documentation  and  accountability. 
Thirteen  respondents  provided 
comments  to  this  question. 

Eleven  commenters  addressed  the 
responsibility  aspect  of  the  question.  * 
Eight  were  proponents  of  State  agencies 
accepting  the  responsibility  and/or 
linking  the  training  requirement  to  the 
CDL  program.  Three  commenters 
recommended  that  the  FMCSA  CR 
process  be  employed  to  further  enforce 
this  requirement.  With  regard  to 
documentation  of  training,  five  of  1 1 
commenters  were  in  favor  of  a 
certificate  issued  either  by  a  training 
institution  or  the  FMCSA.  Three  other 
commenters  suggested  that  completion 
of  LCV  training  be  integrated  into  the 


CDL  process  through  the  use  of  an 
appropriate  endorsement. 

Seven  commenters  addressed  the 
accountability  aspect  of  the  question. 
Five  of  the  commenters  argued  that  both 
the  motor  carrier  and  the  dbriver  should 
be  held  accountable.  The  other  two 
respondents  were  of  the  opinion  that  the 
driver  alone  should  be  held  accountable 
for  obtaining  the  required  training. 

Question  7:  Should  nonprofit,  private 
organizations,  such  as  PTDI,  be 
authorized  to  evaluate  and  certify  the 
adequacy  of  LCV  training  programs? 

Comments:  Of  the  fourteen 
commenters  that  responded,  five 
opposed  private  organizations 
evaluating  and  certifying  LCV  training 
programs.  Of  these,  three  believed  that 
this  should  be  a  Federal  or  State 
governmental  function.  Nine  favored 
evaluation  and  certification  by  private 
organizations. 

Question  8:  What  types  of  LCV  driver- 
training  programs  exist? 

Comments:  Eight  respondents 
provided  comments  on  this  question. 
The  ATA  stated  that  "[mjost  fleets  that 
operate  LCVs  have  established  their 
own  in-house  training  programs.  These 
carrier-directed  programs  generally 
require  certain  levels  of  experience  and 
excellent  driving  records  prior  to 
driving  LCVs.  Key  eligibility  criteria 
motor  carriers  impose  upon  drivers 
prior  to  [their]  operating  LCVs  include 
no  moving  violations  or  accidents 
within  a  specified  time  frame  (generally 
three  years).  Many  carriers  that  operate 
LCVs  also  have  age  minimums  for  LCV 
drivers — typically  age  25  as  a 
minimum."  The  PTDI  stated  that.  "[t)o 
our  knowledge,  there  are  no  'schools" 
that  teach  a  specific  LCV  course." 
Current  cost  estimates  to  train  an  LCV 
driver  range  from  $400  (ATA  and 
Yellow  Freight)  to  $6,445  per  trainee 
(UPS). 

Question  9:  Should  the 
implementation  of  minimum  training 
requirements  for  LCV  operators  be 
"phased  in"  over  a  certain  period  of 
time? 

Comments:  Ten  of  the  12  respondents 
supported  a  "phased  in" 
implementation  of  a  minimum  training 
requirement.  The  suggested  "phase  in" 
period  ranged  from  one  to  four  years. 
The  ATA  specifically  supports  the 
phase-in  concept  to  give  smaller  motor 
carriers  adequate  time  to  plan  and 
implement  the  program  without  undue 
financial  hardship  and  because  of  the 
excellent  safety  record  of  the  LCV 
segment  of  the  industry. 

The  AHAS  did  not  support  the 
phasing-in  of  LCV  training 
requirements.  Instead,  it  "strongly 
favors  a  specific  date  by  which  all 


drivers  of  LCVs,  western  doubles  and 
other  multi-unit  trucks  can  take  the  CDL 
LCV  endorsement  only  with  state- 
approved  certification  in  band  showing 
successful  completion  of  an  LCV 
training  program  based  on  FMCSA 
standards."  The  AHAS  also  suggested 
that  the  FMCSA  require  that  the  LCV 
training  infrastructiire  (e.g.,  certification 
of  instructors  and  training  programs  and 
oversight  systems)  be  in  place  in 
advance  of  any  actual  driver-training. 
The  NPTC  suggested  linkage  of  the  LCV 
training  requirements*  to  the  CDL 
program  by  the  introduction  of  a  CDL 
endorsement  for  LCVs. 

Question  10:  Should  LCV  training  be 
a  prerequisite  for  a  double/triple  trailer 
endorsement  on  a  CDL? 

Comments:  Eleven  of  the  14 
commenters  generally  supported  a 
training  prerequisite. 

The  SCRA  argued  that  such  a 
prerequisite  could  cause  confusion 
since  it  would  broaden  the  definition  of 
LCV  to  include  combination  vehicles 
having  a  GVWR  of  less  than  36,288 
kilograms  (80,000  pounds).  Yellow 
Freight  stated  that  "(t)riple  trailer 
combinations  specifically  are  only 
authorized  in  16  States.  It  would  be  an 
enormous  waste  of  motor  carrier  time 
and  money  to  requfre  triples  driver- 
training  of  drivers  in  the  other  34  States 
or  of  drivers,  such  as  city  drivers,  who 
may  never  operate  triples."  The  UPS 
voiced  a  similar  opinion. 

Question  1 1 :  Should  all  LCV  drivers 
be  required  to  have  previous  experience 
with  single  trailer  vehicles? 

Comments:  Ten  of  the  1 3  respondents 
contend  that  an  individual  should  have 
CMV  experience  prior  to  becoming  an 
LCV  driver.  Eight  of  these  10  believe 
that  this  experience  should  be  in  single- 
trailer  vehicles.  The  minimum  amount 
of  single-trailer  experience  that  was 
recommended  ranged  from  one  to  five 
years.  Two  years  was  specified  most 
often.  Only  two  commenters  (PTDI  and 
SCRA)  disagreed  with  the  experience 
requirement;  they  contend  that  if  a 
driver  has  a  CDL  and  completes  the 
required  LCV  training,  experience 
should  not  be  a  factor. 

Question  12:  How  often  should  LCV 
training  be  offered/repeated  for  both 
instructors  and  drivers? 

Comments:  Thirteen  commenters 
addressed  this  question.  Comments 
ranged  from  the  suggestion  that  driver 
training  be  repeated  whenever  new 
equipment  is  introduced  into  the 
industry  (ATA  and  Yellow  Freight),  to 
the  piT>posal  that  it  be  repeated  only  if 
the  driver  is  disengaged  from  LCV 
activity  for  more  than  a  year  (SCRA). 
The  Colorado  DOT  and  the  New  York 
State  Thruway  Authority  (NYSTA)  were 
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proponents  if  driver  retraining  at  the 
time  of  liceiKe  renewal.  Other 
respondents  [suggested  retraining  on  a  4- 
to  10-year  cycle,  or  as  needed.  The 
Maine  State  Police  believes  that  once 
training  and  certification  are  obtained 
for  the  operation  of  LCVs,  repeat 
training  is  net  necessary.  The  UPS 
requires  eaci  of  its  LCV  drivers  to  be 
accompanied  by  a  UPS  driver-trainer  for 
a  "certification  ride"  which  is 
conducted  far  a  period  of  8  to  10  hours 
every  3  mon  hs.  The  driver  is  notified 
of  any  defici  mcy  or  discrepancy  noted 
by  the  drivei  -trainer  and  must  take 
immediate  corrective  action. 

With  regard  to  instructor  training, 
suggestions  langed  from  never  to  every 
10  years.  Among  the  reasons 
commenters  jave  for  requiring 
retraining  w<  re:  that  the  instructor  had 
not  taught  fo  ■  more  than  a  specified 
time  (often  o  le  year);  that  the 
ciuriculum  r  jquirements  had  changed; 
or  that  indus  try  technology  had 
changed,  sin  ;e  the  instructor  became 
qualified. 

Question  1 3:  Do  specialized  vehicle 
combination  i  such  as  triples  or  those 
handling  special  cargo  require  different 
training  stan^  lards? 

Comments  ■  Nine  of  the  twelve 
commenters  supported  different  training 
requirement*  for  specialized  vehicle 
combination ;.  It  was  generally  agreed 
that  the  focui  i  should  be  upon  the 
handling  cha  racteristics  of  the  vehicle 
except  when  special  commodities 
(liquids  in  bi  Ik,  hanging  meat,  etc.)  are 
being  transpc  rted.  The  Specialized 
Carriers  and  digging  Association 
believes  "*   '    *  Training  should  focus 
on  vehicle  h<  ndling  characteristics  and 
not  on  type  c  f  cargo  being  transported. 
Vehicle  coml  linations  that  are 
overweight  o :  overlength  because  of 
special  cargo  do  not  require  different 
training  standards.  All  LCV  drivers 
should  have  raining  which  focuses  on 
vehicle  hand  ing  characteristics  (not  on 
types  of  cargi  i  being  transported)  and 
that  the  drive  r  will  have  basic 
knowledge  ai  id  operating  skills 
necessary  for  awareness  that  vehicle 
handling  chafacteristics  change  with 
variations  in  bize,  weight  and  nature  of 
the  load  bein ;  transported." 
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necessary.  This  question  anticipated  the 
need  for  States  to  adopt  enabling 
legislation  to  implement  the  new 
requirements.  Because  this  proposal 
includes  no  requirement  applicable  to 
States,  the  agency  believes  that  a  2- 
month  phase-in  period  is  adequate  and 
would  provide  sufficient  time  to 
develop  the  required  training 
curricxilimi.  The  effective  date  of  the 
rule  would  be  2  months  after  its 
publication  in  the  Federal  Register. 

Subpart  A — Longer  Combination 
Vehicle  (LCV)  Driver-Training  and 
Driver-Instructor  Requirements-^ 
General 

Section  380.105  Definitions 

Six  of  13  respondents  to  Question  1 
recommended  that  the  agency  amend 
the  definition  of  an  LCV  to  include 
multiple-trailer  combinations  operating 
with  a  GVW  less  than  80,000  pounds. 
They  believe  that  the  number  and  size 
of  the  trailers  are  more  important  than 
weight  and  that  LCVs  should  be  easily 
identifiable  for  enforcement  purposes. 
The  ISTEA  LCV  definition  would 
subject  a  relatively  small  segment  of 
multiple-trailer  combination  vehicle 
drivers  (approximately  35,000)  to  the 
LCV  training  requirements.  The  most 
commonly  operated  MTCVs  are  twin 
trailers,  also  known  as  "Western 
doubles,"  and  they  are  usually  not 
operated  at  a  GVW  greater  than  80,000 
pounds.  Revising  the  definition  of  an 
LCV  to  embrace  only  the  number  and 
size  of  trailers  would  significantly 
increase  the  number  of  drivers  who  are 
subject  to  this  rule.  Because  agency 
research  has  not  indicated  a  significant 
safety  problem  in  LCVs  or  multiple 
trailer  combination  vehicles,  the 
FMCSA  is  not  proposing  here  to  require 
such  training  for  a  larger  vehicle 
population.  FMCSA  believes  it  can 
ensure  a  minimum  level  of  safety  by 
fulfilling  the  statutory  requirement  to 
publish  minimum  standards  for 
operators  of  LCVs  with  a  GVW  greater 
than  80,000  pounds  and  instructors  of 
these  drivers. 

In  1996,  the  agency  conducted  a  study 
to  determine,  among  other  things,  the 
relative  accident  rates,  in  accidents  per 
million  vehicle  miles  traveled  (VMT),  of 
LCVs  and  non-LCVs.  The  study  findings 
were  published  in  a  final  report  entitled. 
Accident  Rates  for  Longer  Combination 
Vehicles.  Publication  No.  FHWA-MC- 
97-003.  A  copy  of  the  report  is  in  the 
public  docket.  Seventy-five  commercial 
motor  carriers  participated  in  this  study. 
All  participants  operated  both  LCVs  and 
non-LCVs.  Significant  findings  were  as 
follows: 


•  For  the  75  carriers  examined  in  the 
study,  LCVs  were  much  less  likely  than 
non-LCVs  to  be  involved  in  accidents. 
These  findings  pertain  only  to  the 
carrier  population  from  which  the  study 
sample-was  drawn. 

•  Among  study  participants,  the 
mean  accident  rate  was  0.88  accidents 
per  million  VMT  for  LCVs  versus  1.79 
accidents  for  non-LCVs;  in  other  words, 
non-LCVs  were  more  than  twice  as 
likely  as  LCVs  to  be  involved  in 
accidents.  The  difference  in  the  mean 
accident  rates  was  found  to  be 
statistically  significant. 

•  LCVs  and  non-LCVs  had  nearly 
equal  probabilities  of  involvement  in 
fatal  crashes.  When  fatal  and  injury 
crashes  were  examined  in  tandem, 
however,  the  LCV  accident  rate  was  50 
percent  lower  than  the  non-LCV  rate. 

•  Non-LCVs  were  1.1  times  more 
likely  than  LCVs  to  be  involved  in 
collisions,  and  1.8  times  more  likely  to 
be  involved  in  non-collisions  ^;  these 
differences  were  statistically  significant. 
Rocky  Mountain  Doubles  were  less 
likely  than  Turnpike  Doubles  and  STAA 
Doubles/GVW  Over  80,000  pounds  to  be 
involved  in  collisions. 

•  LCVs  were  almost  twice  as  likely  as 
non-LCVs  to  overturn,  and  LCV  Doubles 
were  more  likely  than  tractors-semi- 
trailers to  jackknife. 

In  September  1999,  the  agency 
published  an  Analysis  Brief  entitled 
"Longer  Combination  Vehicles  Involved 
in  Fatal  Crashes,  1991-1996,"  FHWA- 
MCRT-99-018.  Based  on  the  data 
presented  in  the  brief,  no  conclusions 
could  be  made  on  the  relative  safety  of 
LCVs  compared  to  other  truck 
combinations.  First,  the  data  on  mileage 
driven  is  based  partly  on  weight. 
Second,  since  travel  by  LCVs  is  rare,  it 
is  difficult  to  calculate  the  precise 
number  of  miles  driven.  Similarly,  LCV 
fatal  crashes  are  so  infrequent  that  the 
number  varies  greatly  ft'om  year  to  year. 
For  example,  LCV  crashes  dropped  ft'om 
46  in  1992  to  31  in  1993  (down  33 
percent),  then  rose  to  43  in  1994  (up  39 
percent).  Based  on  the  existing  data, 
LCVs  do  not  appear  to  be  considerably 
more  or  less  safe  than  other  combination 
trucks.  A  more  definitive  conclusion 
would  require  further  collection  of  data 
and  additional  analysis. 

FMCSA  recognizes  that  there  are 
different  names  for  different  multiple 
trailer  combinations  in  different  parts  of 
the  country.  The  research  completed 
under  contract  to  the  FMCSA  to  develop 
the  "Multiple-Trailer  Combination 


^  A  non-collisiion  is  a  commercial  vehicle 
accident  in  which  the  primary  event  does  not 
involve  hitting  another  object.  Non-collision 
accidents  include  jackknifes,  overturns,  fires,  cargo 
shifts  and  spills,  and  running  oti  the  road. 


Vehicle  Driver-Training  Guide,"  and  the 
"Multiple-Trailer  Combination  Vehicle 
Driver-Training  Instructor  Guide"  was 
the  result  of  the  efforts  of  the  PTDI,  and 
experts  ft'om  the  trucking  industry, 
labor,  and  government.  This  group 
reached  consensus  on  how  to  best 
identify  and  refer  to  the  various 
combination  vehicles.  Accordingly, 
FMCSA  has  incorporated  many  of  those 
terms  into  this  proposed  rule.  In  some 
instances,  the  agency  proposes  a 
different  term  than  the  PTDI- 
recommended  one  (i.e.,  longer  double 
trailers  would  be  called  an  LCV  double; 
a  triple  trailer  would  be  called  an  LCV 
triple.).  The  agency  recognizes  that  the 
dynamic  nature  of  the  trucking  industry 
may  result  in  the  development  and 
operation  of  combinations  that  qualify 
as  LCVs  but  may  not  be  described  here. 
We  invite  comment  on  the  question  of    , 
whether  additional  clarifying 
information  should  be  added  to  the  final 
rule. 

Section  380. 1 09    Driver  testing 

This  section  proposes  general 
requirements  pertaining  to  LCV  driver- 
training  tests — comprised  of  both  a 
knowledge  and  skills  assessment — for 
all  students  wishing  to  obtain  an  LCV 
Driver-Training  Certificate.  It  would 
require  the  tests  to  reflect  solely  the 
information  contained  in  the  LCV 
driver-training  programs  offered  and 
that  the  tests  be  valid  and  reliable 
student  assessment  tools.  This  section 
would  also  establish  80  percent  as  the 
minimum  passing  score  for  the 
knowledge  tests,  as  is  the  current 
standard  for  the  CDL  knowledge  tests 
offered  by  the  States.  If,  during  the  skills 
portion  of  the  test,  the  student  fails  to 
obey  traffic  laws  or  is  involved  in  a 
preventable  accident,  he/she  would 
automatically  fail  the  LCV  driver- 
training  test. 

Section  380.111     Substitute  for  driver 
training 

FMCSA  believes  that  for  many  current 
LCV  drivers,  the  combination  of  a  good 
driving  record  and  experience  with  a 
representative  vehicle  of  the  specific 
LCV  category  is  an  appropriate 
indication  that  the  individual  has  the 
minimum  knowledge  and  driving  skills 
to  operate  such  a  vehicle.  Accordingly, 
the  FMCSA  would  allow  certain  drivers 
to  substitute  a  good  driving  record  and 
experience  for  the  completion  of  the 
LCV  driver-training  requirements. 
FMCSA  believes  grandfathering  such 
drivers  would  not  diminish  public 
safety  or  overall  safe  operation  of  CMVs. 
The  driver  would  have  to  provide  the 
employing  motor  carrier  evidence  of 
safely  operating  those  vehicles  for  a 


period  of  at  least  2  years  prior  to 
application. 

The  FMCSA  is  proposing  that  a  motor 
carrier  issue  a  Certificate  of 
Grandfathering  to  those  drivers  who 
meet  the  knowledge  and  experience 
requirements  established  in  this  section. 
A  copy  of  the  certificate  would  be  filed 
in  the  Driver  Qualification  file. 
Grandfathered  drivers  would  be 
excluded  ft'om  the  training  requirements 
of  this  part.  This  action  is  consistent 
with  that  taken  when  the  agency 
grandfathered  certain  drivers  ft'om  the 
CDL  skills  tests  contained  in  part  383. 
Current  drivers  could  only  be 
grandfathered  for  a  one-year  period 
immediately  after  the  effective  date  of 
the  final  rule.  After  the  one-year  period, 
only  those  drivers  who  present  an 
employer  with  a  Certificate  of 
Grandfathering  would  be  exempted 
ft'om  LCV  driver-training  requirements. 

Section  380.113    Employer 
responsibilities 

This  section  would  expressly  prohibit 
a  motor  carrier  ft'om  using  an  individual 
to  operate  an  LCV  unless  he/she  has 
first  met  the  requirements  under  part 
380.  Section  380.113(b)  would  address 
ANPRM  Question  2  regarding  roadside 
enforcement  challenges  and  Question  3 
regarding  the  FMCSA  role  in 
enforcement.  Under  the  current 
proposal,  FMCSA  or  MCSAP  State 
enforcement  officials  would  verify 
compliance  with  the  LCV  driver- 
training  and  driver-instructor 
requirements  at  the  carrier's  place  of 
business  during  the  compliance  review, 
rather  than  at  the  roadside.  The 
enforcement  official  would  not  be 
burdened  with  trying  to  determine  at 
roadside  whether  or  not  a  CMV  driver 
is  subject  to  the  LCV  training 
requirement.  This  enforcement 
approach  would  also  emphasize  that 
both  the  motor  carrier  and  the  driver 
have  a  responsibility  for  the  LCV 
training  requirement.  The  driver  would 
have  to  obtain  the  necessary  LCV 
training  and  the  carrier  would  have  to 
prohibit  a  driver  from  operating  an  LCV 
without  it. 

.Subpart  B— LCV  Driver-Training 
Program 

Sections  380.203  and  380.205  set 
forth  the  specific  conditions  that  one 
would  have  to  meet  to  qualify  for  LCV 
driver  training.  The  individual  seeking 
LCV  training  would  have  to  possess  a 
valid  CDL  with  a  double^triple  trailer 
endorsement,  have  only  one  driver's 
license,  have  a  good  driving  record,  and 
provide  evidence  of  experience  in 
operating  the  prerequisite  type  of 
vehicle  to  qualify  for  the  desired  LCV 


training.  Evidence  of  driving  experience 
would  consist  of  a  statement  &t)m  an 
employees)  stating  the  type  and  amoimt 
of  driving  experience  while  employed 
by  that  motor  carrier. 

Subpart  C — LCV  Driver-Instructor 
Requirements 

Section  380.301  General  requirements 

The  FMCSA  believes  that,  initially, 
persons  who  are  currently  conducting 
double/triple  trailer  combination 
vehicle  training  would  become  the 
quahfied  LCV  instructors  under  the 
proposed  grandfather  requirements. 
Subsequently,  when  the  need  arises  for 
new  instructors,  those  qualified 
(grandfathered)  LCV  instructors  would 
train  new  instructors,  who  would  then 
be  qualified  to  train  drivers. 

Each  instructor  that  is  employed  by  a 
training  institution  offering  LCV 
training  would  have  to  meet  all  State 
requirements  for  a  vocational  education 
instructor.  While  the  States  assiune 
varying  degrees  of  control  over 
education,  institutions  of  post- 
secondary  education  are  permitted  to 
operate  with  considerable  independence 
and  autonomy.  As  a  consequence, 
educational  institutions  can  vary  widely 
in  the  quality  and  adequacy  of  their 
programs.  In  order  to  ensure  a  basic 
level  of  quality  and  adequacy,  the 
Department  of  Education  established 
accreditation  requirements.  The 
FMCSA,  therefore,  proposes  that  any 
entity,  for-profit  or  not-for-profit,  private 
or  public,  that  meets  the  accreditation 
requirements  of  the  Department  of 
Education  would  be  allowed  to  offer  the 
training. 

Section  380.303  Substitute  for  instructor 
requirements 

As  is  the  case  for  LCV  drivers,  certain 
cvurent  driver-instructors  would  be 
grandfathered  from  the  instructional 
skills  requirements.  Those  instructors 
desiring  to  be  grandfathered  would 
provide  evidence  of  eligibility  to  the 
motor  carrier.  The  motor  carrier  would 
file  the  proof  of  eligibility  in  the  LCV 
instructor  qualification  file  proposed 
under  §391.53. 

Subpart  D — Driver-Training 
Certification 

Section  380.401  Certification  document 

The  FMCSA  proposes  to  require  a 
certifying  official  of  the  training  entity 
to  issue  a  certificate  to  each  driver  who 
successfully  completes  LCV  driver- 
training.  The  driver  would  provide  the 
motor  carrier  a  copy  of  the  LCV  Driver- 
Training  Certificate  as  proof  of 
eligibility  to  operate  an  LCV.  The 
certificate  would  indicate  the  fype(s)  of 
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should  address  specific  subject  areas 
(training  units)  and  include  rationale 
supporting  each  recommendation  with 
regard  to  course  content.  Any 
recommendations  to  add  to  die 
curriculiun  ouUine,  with  regard  to 
course  content,  should  also  be 
addressed  in  a  similar  manner. 

Part  391 — Qualifications  of  Drivers  and 
Longer  Combination  Vehicle  (LCV) 
Driving  Instructors 

The  FMCSA  would  amend  49  CFR 
part  391  to  add  new  requirements  luider 
§  391.53  for  a  motor  carrier  to  maintain 
a  qualification  file  for  LCV  driver 
instructors  and  rename  part  391  to 
reflect  these  new  requirements. 

Summary  of  the  Proposed  Regulatory 
Evaluation 

In  accordance  with  a  Congressional 
mandate,  this  NPRM  proposes 
minimum  training  requirements  for 
operators  of  certain  multiple  trailer 
vehicles.  The  NPRM  proposes,  with 
limited  exceptions,  that  drivers  who  do 
not  ciurently  operate  these  vehicles 
would  complete  training  before 
operating  double-  or  triple-trailer 
commercial  motor  vehicles.  Most 
drivers  who  currently  operate  these 
vehicles  will  be  exempted  from  these 
training  requirements.  The  NPRM  also 
outlines  requirements  for  employers  of 
drivers,  LCV  driver-instructors,  and 
enforcement  and  administrative 
personnel.  This  preliminary  regulatory 
evaluation  analyzes  the  costs  and 
benefits  of  the  NPRM. 

Congress  directed  the  FMCSA  to 
publish  regulations  concerning  training 
of  a  driver  of  an  LCV,  which  it  defined 
as  "any  combination  of  a  truck  tractor 
and  2  or  more  trailers  or  semi-trailers 
which  operate  on  the  National  System 
of  Interstate  and  Defense  Highways  with 
a  gross  vehicle  weight  greater  than 
80,000  pounds." 


Approximately  35,000  drivers 
currenUy  operate  LCVs,  most  of  whom 
will  be  grandfathered.  Approximately 
1,200  LCV  drivers  would  require 
training  annually.  ANPRM  docket 
comments  and  information  fi-om 
industry  representatives  and  analysts 
suggest  that  LCV  drivers  are  currentiy 
obtaining  about  half  the  estimated 
amount  of  training,  approximately  50 
hours.  The  net  cost  of  training 
(including  drivers'  wages)  is  $45.50  an 
hoiu.  This  results  in  a  ten-year  cost  of 
approximately  $28  million. 

Precisely  quantifying  the  benefits  of 
this  rule  is  difficult.  Congress  clearly 
assumed  that  increased  training  reduces 
accident  rates,  and  many  analysts  agree 
with  this  position.  However, 
quantitative  data  examining  the 
relationship  between  training  and 
accident  rates  is  not  plentiful,  and  those 
studies  we  have  located  have  not  found 
a  strong  and  consistent  relationship. 
Therefore,  we  performed  sensitivity 
analysis,  estimating  the  benefits  from  a 
range  of  reductions  in  drivers'  accident 
rates  for  those  who  have  received 
training.  Net  benefits  ranged  from  -$10 
million  for  a  5%  reduction  in  the 
accident  rate  to  $144  million  for  a  50% 
reduction.  Table  1  presents  the  results 
for  a  number  of  possible  deterrence 
levels. 

Table  1.— Benefit  Cost  Ratio  with 
Different  Accident  Rate  Reduc- 
tions 


Crash  reduction 

5% 

10% 

15% 

20% 

B/C  Ratio  

0.6 

1.2 

1.8 

2.5 

Table  2  shows  costs,  benefits,  and  the 
number  of  accidents  and  drivers  that 
would  be  affected  by  these  proposals, 
with  an  assumed  10%  reduction  in 
accidents. 


Table  2.— Summary  Results  with  io%  Accident  Rate  Reductions 
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training.  As  expected,  the  sensitivity 
analysis  shows  that  net  benefits  move  in 
the  opposite  direction  of  the  number  of 
hours.  We  invite  comments  from 
reviewers  about  the  amount  of  training 
needed  to  meet  the  requirements  of  this 
proposal,  including  supporting 
rationale. 

All  costs  and  benefits  are  over  a  ten- 
year  period,  and  are  discounted  at  a  7% 


rate.  The  agency  has  placed  a  copy  of 
the  full  Regulatory  Evaluation  in  the 
public  docket. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  a  significant  regulatory  action 
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within  the  meaning  of  E.O.  12866,  and 
is  significant  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures 
(DOT  Order  2100.5  dated  May  22, 1980; 
44  FR  11034,  February  26,  1979) 
because  of  significant  public  interest  in 
the  issues  relating  to  CMV  safety  and 
training  of  certain  CMV  drivers.  This 
proposed  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
E.O. 12866. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  an  agency  is 
required  to  evaluate  proposed 
rulemakings  to  determine  the  effects  of 
its  action  upon  small  entities.  FMCSA 
does  not  believe  that  these  proposals 
meet  the  threshold  values  for  requiring 
a  full-blown  regulatory  analysis,  since 
the  anticipated  impact  is  relatively 
small.  Nonetheless,  because  of  the 
public  interest  in  th^se  proposals,  we 
have  prepared  a  regulatory  analysis  and 
placed  a  copy  in  the  docket  to  this  IFR. 
The  mandatory  topics  to  be  considered 
in  a  Regulatory  Flexibility  Analysis  and 
agency  findings  are  as  follows. 

(1)  A  description  of  the  reasons  why 
the  action  by  the  Agency  is  being 
considered.  This  action  is  being 
considered  in  response  to  Congressional 
direction.  Specifically,  section  4007  of 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  directed  the 
Secretary  of  Transportation  to 
promulgate  regulations  requiring 
training  for  LCV  drivers. 

(2)  A  succinct  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  rule.  The  objective  for  this 
action  is  to  reduce  the  number  of 
crashes  caused  by  drivers  of  LCVs. 
Congress  was  specifically  concerned 
about  the  number  of  LCV  crashes  caused 
by  inadequate  driver  training,  and 
believes  that  better  training  will  reduce 
these  types  of  crashes.  As  noted  above, 
the  legal  basis  for  this  rule  is  section 
4007  of  the  Intermodal  Siu^ace 
Transportation  Efficiency  Act  of  1991. 

(3)  A  description  and,  where  feasible, 
an  estimate  of  the  number  of  small 
entities  to  which  the  proposed  rule  will 
apply.  This  action  would  apply  to 
relatively  few  small  entities  that  own  or 
operate  LCVs,  and  to  drivers  that  drive 
LCVs. 

(4)  A  description  of  the  projected 
reporting,  recordkeeping,  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  that  will  be 
subject  to  the  reqmrement  and  the  types 
of  professional  skills  necessary  for 
preparation  of  the  report  or  record.  This 
action  would  impose  a  very  modest 


burden  on  small  entities,  since  it  largely 
regulates  the  actions  of  drivers  rather 
than  motor  carriers.  Nonetheless,  this 
action  does  impose  some  reporting  and 
recordkeeping  requirements  on  motor 
carriers.  The  primary  carrier 
requirement  would  be  to  verily  drivers' 
eligibility  before  allowing  them  to 
operate  an  LCV.  In  addition,  carriers 
must  maintain  in  the  driver 
qualification  (DQ)  file  a  copy  of  the 
required  driver-training  certificate. 
Carriers  are  currently  required  to 
maintain  a  DQ  file  for  each  driver,  as 
outlined  in  Part  391  of  the  FMCSRs.  No 
special  skills  are  required  to  verify 
eligibility  to  operate  an  LCV  or  to  place 
a  c&iver  training  certificate  in  a  DQ  file. 

(5)  An  identification,  to  the  extent 
practicable,  of  all  relevant  federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  proposed  rule.  The  FMCSA  is 
not  aware  of  any  other  rules  which 
duplicate,  overlap,  or  conflict  with  the 
proposed  action. 

Accordingly,  the  FMCSA  hereby 
certifies  that  the  proposed  action 
discussed  in  this  document  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

Executive  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  It  has  been  determined  that  this 
rulemaking  does  not  have  a  substantial 
direct  effect  on  States,  nor  would  it  limit 
the  policy-making  discretion  of  the 
States.  Nothing  in  this  document 
preempts  any  State  law  or  regulation. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501  et  seq.), 
Federal  agencies  must  obtain  approval 
fi-om  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  An  analysis 
of  this  proposal  was  made  by  the 
FMCSA,  and  it  has  determined  that  the 
final  rule,  when  promulgated,  would 
create  a  new  collection  of  information 
requiring  OMB's  approval.  This  PRA 
section  addresses  die  information 
collection  burden  for  certifying  new 
LCV  drivers,  as  well  as  the  burden 


associated  with  grandfathering,  via 
certification,  most  current  LCV  drivers. 

The  FMCSA  estimates  that  there  are 
35,000  LCV  drivers  currenUy  operating, 
the  vast  majority  of  whom  would  be 
eligible  to  be  grandfathered  under  the 
new  training  requirements  set  forth  in 
this  NPRM.  The  agency  also  estimates 
that  approximately  1 ,200  new  LCV 
drivers  would  require  training  each 
year.  There  would  be  a  burden  to  the 
motor  carrier  or  other  training  entity  to 
complete,  photocopy,  and  file  the 
certification  form.  FMCSA  estimates 
this  will  take  10  minutes,  resulting  in  an 
annual  burden  of  200  hours  [1,200 
drivers  x  10  minutes  per  motor  carrier/ 
training  entity,  divided  by  60  minutes  = 
200). 

For  grandfathering  the  current  35,000 
drivers,  there  would  be  a  one-time 
burden,  since  drivers  could  only  be 
grandfathered  during  the  first  year  after 
the  rule  becomes  effective.  There  are 
two  parts  to  the  burden  for  these  35,000 
drivers:  the  burden  for  the  driver  to 
collect  and  provide  the  information  to 
the  motor  carrier  and  the  burden  for  the 
motor  carrier  to  review  the  documents, 
complete,  duplicate,  and  file  the 
certification  form.  FMCSA  estimates 
that  it  would  take  approximately  15 
minutes  for  a  driver  to  collect  the 
necessary  information  and  provide  the 
document  to  the  motor  carrier,  and  15 
minutes  for  the  motor  carrier  to  review 
the  information,  complete  the 
certification,  and  duplicate  and  file  the   - 
document.  Therefore,  the  burden 
associated  with  grandfathering  the 
35,000  drivers  would  be  17,500  burden 
hours  [(35,000  x  15  minutes  per  driver, 
divided  by  60  minutes  =  8,750)  + 
(35,000  X  15  minutes  per  motor  carrier, 
divided  by  60  minutes  =  8,750)  = 
17,500]. 

The  first-year  biu-den  associated  with 
this  nde,  when  promulgated,  is  17,700 
burden  hours  [200  +  17,500).  After  the 
first  year,  the  burden  would  drop  to  200 
burden  hours  per  year. 

Interested  parties  are  invited  to  send 
comments  regcU"ding  any  aspect  of  these 
information  collection  requirements, 
including,  but  not  limited  to:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  performance  of  the 
functions  of  the  F^CSA,  including 
whether  the  information  has  practical 
utility,  (2)  the  accuracy  of  the  estimated 
burden,  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information,  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  information  collected. 

National  Environmental  Policy  Act 

The  FMCSA  is  a  new  administration 
within  the  Department  of 
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Transportatio  t  (DOT).  The  agency  is 
striving  to  me  at  all  of  the  statutory  and 
executive  brai  »ch  requirements  on 
rulemaking.  1  he  FMCSA  is  currently 
developing  ar  agency  order  that  will 
comply  with  <  11  statutory  and  regulatory 
policies  unde  the  National 
Environments  1  Policy  Act  of  1969 
(NEPA)(42  U.S.C.  4321  et seq).  The 
agency  expect  s  the  draft  FMCSA  Order 
to  appear  in  tie  Federal  Register  for 
public  comment  in  the  near  future.  The 
framework  of  he  FMCSA  Order  is 
consistent  wit  i  and  reflects  the 


procedures  foi 
environmenta 
Order  5610.1C 


this  NPRM  un  der  the  NEPA  and  DOT 
Order  5610.1C  .  Since  this  action  relates 
only  to  driver'  training  and  instructor- 
qualification  standards,  the  agency 

would  be  among  the  type 
that  would  be 


believes  that  i 
of  regulations 
categorically  dxcluded  from  any 


environmenta 


Executive 
Distribution 
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Use) 
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private  sector, 
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should  be 
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considering 
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13211,  Actions 
ulations  That 
.i^ffect  Energy  Supply, 
Use.  This  action  is  not 
action  within  the 
on  4(b)  of  the  Executive 
it  is  not  likely  to  have  a 
ad\Jerse  effect  on  the  supply, 
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establishes  training 
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Unfunded  Mai  idates  Reform  Act  of  1995 


rule  would  not  impose 
resulting  in  the 
State,  local,  or  tribal 
the  aggregate,  or  by  the 
of  $100  million  or  more 
(2  U.S.C.  1531  etseq.) 
there  are  no  costs 
(  osts  to  the  private  sector 
1.  This  action 
mmilnum  training  standards 
LCVs.  Although  not 
so  under  the  FMCSRs, 
routinely  provide  similar 
drivers  who  operate 
proJ)osal  would  not  stipulate 
must  provide  such 
r^uires  them  to  use  only 

driver-instructors  who 
(^oposed  standards.  LCV 
r-instructors  would  be 


the  r 
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responsible  for  the  cost  of  meeting  the 
requirements. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.O.  12630, 
Governmental  Actions  and  Interference 
with  Constitutional  Protected  Property 
Rights. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimise  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  action  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  sets 
forth  training  requirements  for  LCV 
drivers  and  sets  standards  for 
instructors  of  such  drivers.  Therefore, 
the  FMCSA  certifies  that  this  action  is 
not  an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  safety  that  may 
disproportionately  affect  children. 

List  of  Subjects 

49  CFR  part  380 

Driver  training,  instructor 
requirements. 

49  CFR  part  391 

Highways  and  roads,  Motor  vehicle 
safety. 

In  consideration  of  the  foregoing,  the 
FMCSA  hereby  proposes  to  amend  title 
49.  Code  of  Federal  Regulations,  chapter 
III,  subchapter  B,  as  set  forth  below. 

1 .  Chapter  III  is  amended  by  adding 
part  380  to  read  as  follows: 

PART  380— SPECIAL  TRAINING 
REQUIREMENTS 

Subpart  A— Longer  Combination  Vehicle 
(LCV)  Driver-Training  and  Driver-Instructor 
Requirements — General 

Sec. 

380.101  Purpose  and  scope. 

.380.103  Applicability. 

380.105  Definitions. 

380.107  General  requirements. 

380.109  Driver  testing. 

380.111  Substitute  for  driver  training. 

380.113  Employer  responsibilities. 

Subpart  B — LCV  Driver-Training  Program 

380.201     General  requirements. 
380.203     LCV  Doubles. 
380.205     LCV  Triples. 


Subpart  C — LCV  Driver-Instructor 
Requirements 

380.301     General  requirements. 
380.303     Substitute  for  instructor 

requirements. 
380.305    Employer  responsibilities. 

Subpart  D — Driver-Training  Certification 

380.401     Certification  document. 
Appendix  to  Part  380 — LCV  Driver  Training 

Programs,  Required  Knowledge  and 

Skills 

Authoritv:  49  U.S.C.  31136,  31307,  and 
31502:  Sec."  4007(b)  of  Pub.  L.  102-240  (105 
Stat.  2152);  49  CFR  1.73. 

Subpart  A — General 

§  380.1 01    Purpose  and  scope. 

(a)  Purpose.  The  purpose  of  this  part 
is  to  establish  minimum  requirements 
for  operators  of  longer  combination 
vehicles  (LCVs)  and  LCV  driver- 
instructors. 

(b)  Scope.  This  part  establishes: 

(1)  Minimum  training  requirements 
for  operators  of  LCVs; 

(2)  Minimum  qualification 
requirements  for  LCV  driver-instructors; 
and 

(3)  Procedures  for  determining 
compliance  with  this  part  by  operators, 
instructors,  training  institutions,  and 
employers. 

§380.103    Applicability. 

The  rules  in  this  part  apply  to  all 
operators  of  LCVs  in  interstate 
commerce,  employers  of  such  persons, 
and  LCV  driver-instructors. 

§  380.1 05    Definitions. 

(a)  The  definitions  in  part  383  of  this 
subchapter  apply  to  this  part,  except 
where  otherwise  specifically  noted. 

(b)  As  used  in  this  part: 

Longer  combination  vehicle  (LCV) 
means  any  combination  of  a  truck- 
tractor  and  two  or  more  trailers  or  semi- 
trailers, which  operate  oathe  National 
System  of  Interstate  and  Defense 
Highways  with  a  gross  vehicle  weight 
(GVW)  greater  than  36,288  kilograms 
(80,000  pounds). 

LCV  Double  means  a  Rocky  Mountain 
double  or  a  turnpike  double. 

LCV  Triple  means  an  LCV  consisting 
of  a  truck-tractor  in  combination  with 
three  trailers  and/or  semi-trailers. 

Qualified  LCV  driver-instructor  means 
an  instructor  meeting  the  requirements 
contained  in  subpart  B  of  this  part. 

Rocky  Mountain  double  means  an 
LCV  consisting  of  a  truck-tractor  in 
combination  with  a  longer  semi-trailer, 
usually  13.716  to  16.154  meters  (45  to 
53  feet)  long,  and  a  shorter  trailer 
usually  8.230  to  8.687  meters  (27  to  28.5 
feet)  long. 

Training  institution  means  any 
technical  or  vocational  school 
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accredited  by  an  accrediting  institution 
recognized  by  the  U.S.  Department  of 
Education. 

Turnpike  double  means  an  LCV 
consisting  of  a  truck-tractor  in 
combination  with  two  trailers  or  semi- 
trailers, each  13.716  meters  (45  feet)  or 
more  in  length. 

Twin  trailers  means  a  truck-tractor  in 
combination  with  two  trailers  and/or 
semi-trailers  of  approximately  equal     - 
lengths,  each  7.925  to  8.687  meters  (26 
to  28.5  feet)  long  and  commonly 
referred  to  as  "twins"  or  "Western 
doubles."  For  the  purposes  of  this  part, 
this  definition  includes  a  truck  in 
combination  with  two  short  trailers, 
each  7.925  to  8.687  meters  (26  to  28.5 
feet)  long. 

Western  double  means  the  same  thing 
as  twin  trailers. 

§380.107    General  requirements. 

(a)  A  driver  who  wishes  to  operate  an 
LCV  shall  first  take  and  successfully 
eomplete  an  LCV  driver-training 
program  that  provides  the  knowledge 
and  skills  necessary  to  operate  an  LCV. 
The  specific  types  of  knowledge  and 
skills  that  a  training  program  shall 
include  are  outlined  in  the  appendix  to 
this  part. 

(b)  Before  a  person  receives  training: 

(1)  That  person  shall  present  evidence 
to  the  LCV  driver-instructor  showing 
that  he/she  meets  the  general 
requirements  set.forth  in  subpart  B  of 
this  part  for  the  specific  type  of  LCV 
training  to  be  taken. 

(2)  The  LCV  driver-instructor  shall 
verify  that  each  trainee  applicant  meets 
the  general  requirements  for  the  specific 
type  of  LCV  training  to  be  taken. 

(c)  Upon  successful  completion  of  the 
training  requirement,  the  driver-student 
shall  be  issued  an  LCV  driver-training 
certificate  by  a  certifying  official  of  the 

,  training  entity  in  accordance  with  the 
requirements  specified  in  subpart  D  of 
this  part. 

§  380.1 09    Driver  testing. 

(a)  Testing  Methods.  A  qualified  LCV 
driver-instructor  must  administer  to  the 
driver-student  knowledge  and  skills 
tests  in  accordance  with  the  following 
requirements  to  determine  whether  a 
driver-student  has  successfully 
completed  an  LCV  driver-training 
program,  as  specified  in  subpart  B  of 
this  part. 


(1)  All  tests  shall  be  constructed  in 
such  a  way  as  to  determine  if  the  driver- 
student  possesses  the  required 
knowledge  and  skilly  set  forth  in  the 
appendix  to  this  part  for  the  specific 
type  of  LCV  training  program  being 
taught. 

(2)  Instructors  shall  develop  their  own 
tests  for  the  specific  type  of  LCV- 
training  program  being  taught,  but  those 
tests,  must  be  at  least  as  stringent  as  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section. 

(3)  LCV  driver-instructors  shall 
establish  specific  methods  for  scoring 
the  knowledge  and  skills  tests. 

(4)  Passing  scores  must  meet  the 
requirements  of  paragraph  (b)  of  this 
section. 

(5)  Knowledge  and  skills  tests  shall  be 
based  upon  the  information  taught  in 
the  LCV  training  programs  as  set  forth 
in  the  appendix  to  this  part. 

(6)  Each  knowledge  test  shall  address 
the  training  provided  dvuing  both 
theoretical  and  behind-the-wheel 
instruction  and  include  at  least  one 
question  from  each  of  the  units  listed  in 
the  Table  to  the  appendix  to  this  part, 
for  the  specific  type  of  LCV  training 
program  being  taught. 

(7)  Each  skills  test  shall  include  all 
the  maneuvers  and  operations  practiced 
during  the  Proficiency  Development 
luiit  of  instruction  (behind-the-wheel 
instruction)  as  described  in  the 
appendix  to  this  part,  for  the  specific 
type  of  UZV  training  program  being 
taught. 

(b)  Proficiency  determinations.  The 
driver-student  must  meet  the  following 
conditions  to  be  certified  as  an  LCV 
driver: 

(1)  Answer  correctly  at  least  80 
percent  of  the  questions  on  each 
knowledge  test;  and 

(2)  Demonstrate  that  he/she  can 
successfully  perform  all  of  the  skills 
addressed  in  paragraph  (a)(7)  of  this 
section. 

(c)  Automatic  test  failure.  Failure  to 
obey  traffic  laws  or  involvement  in  a 
preventable  accident  during  the  skills 
portion  of  the  test  will  result  in 
automatic  failure.        , 

§  380.1 1 1    Substitute  for  driver-training. 

(a)  Grandfather  clause.  The  LCV 
driver-training  requirements  specified 
in  subpart  B  of  this  part  do  not  apply 


to  an  individual  who  meets  the 
conditions  set  forth  in  paragraphs  (b), 
(c),  and  (d)  of  this  section.  A  motor 
carrier  must  ensiu^  that  an  individual 
claiming  eligibility  to  operate  an  LCV  on 
the  basis  of  this  section  meets  these 
conditions  before  allowing  him/her  to 
operate  an  LCV. 

(b)  An  individual  must  certify  that, 
diu-ing  the  2-year  period  immediately 
preceding  the  date  of  application  for  a 
Certificate  of  Grandfathering,  he/she 
had: 

(1)  A  valid  Class  A  CDL  with  a 
"double/triple  trailers"  endorsement; 

(2)  No  more  than  one  driver's  license; 

(3)  No  suspension,  revocation,  or 
cancellation  of  his/her  CDL; 

(4)  No  convictions  for  a  major  offense 
while  operating  a  CMV  as  defined  in 

§  383.51(b)  of  this  subchapter; 

(5)  No  convictions  for  a  railroad- 
highway  grade  crossing  offense  while 
operating  a  CMV  as  defined  in 

§  383.51(d)  of  this  subchapter; 

(6)  No  convictions  for  violating  an 
out-of-service  order  as  defined  in 

§  383.51(e)  of  this  subchapter; 

(7)  No  more  than  one  conviction  for 
a  serious  traffic  violation,  as  defined  in 
§  383.5  of  tliis  subchapter,  while 
operating  a  CMV; 

(8)  No  convictions  for  a  violation  of 
State  or  local  law  relating  to  motor 
vehicle  traffic  control  arising  in 
connection  with  any  traffic  accident 
while  operating  a  CMV;  and 

(9)  No  accident  in  which  he/she  was 
found  to  be  at  fault,  while  operating  a 
CMV. 

(c)  An  individual  must  certify'  and 
provide  evidence  that  he/she: 

(1)  Is  regularly  employed  in  a  job 
requiring  the  operation  of  a  CMV  that 
requires  a  CDL  with  a  double/triple 
trailers  endorsement;  and 

(2)  Has  operated,  for  at  least  2  years 
immediately  preceding  the  date  of 
application  for  a  Certificate  of 
Grandfathering,  vehicles  representative 
of  the  type  of  LCV  that  he/she  seeks  to 
continue  operating. 

(d)  A  motor  carrier  must  issue  a 
Certificate  of  Grandfathering,  which  is 
substantially  in  accordance  with  the 
form  below,  to  an  individual  that  meets 
the  requirements  of  this  section  and 
maintain  a  copy  of  the  certificate  in  his/ 
her  Driver  Qualification  file. 
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Longer  Combination  Vehicle  (LCV)  Driver-Training  Certificate  of  Grandfathering 


I  certify  that. 


has  presented  evidence  of 


meeting  the  prerequisites  set  forth  in  the  Federal  Motor  Carrier  Safety  Regulations 

(49  CFR  §  380.1 1 1)  for  the  substitute  for  LCV  driver-training  and  is  qualified  to  operate  the 

LCVs  indicated  below: 


YES  NO 

D      D 

D      D 


LCV  Doubles 
LCV  Triples 


DRIVER  NAME  (Firstname.  Ml.  Lastname) 


Commercial  Driver's  License  Number 


ADDRESS  OF  DRIVER  (Street  Address,  City.  State  and  Zip  Code) 


STATE 


FULL  NAME  OF  MOTOR  CARRIER 


Telephone  Number 


ADDRESS  OF  PRINCIPAL  PLACE  OF  BUSINESS  (Street  Address.  City.  State,  and  Zip 
Code) 


SIGNATURE  OF  MOTOR  CARRIER  OFFICIAL 


DATE  ISSUED 


(e)  An  appl 
conditions  in 
for  the  LCV  driver 
specified  in  s 
part  during 
date  of  the  fi 


cant  may  only  satisfy  the 
this  section  as  a  substitute 
training  requirements 
bparts  A  and  B  of  this 

year  after  [  The  effective 

rule.]. 


i  oi  e 

nal 


§  380.1 13    Em|  iloyer  responsibilities. 

(a)  No  motor  carrier  shall: 


an  1 
LCV 


(1)  Allow, 
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he/she  meets 
§§  380.203 
issued  the 

certificate  des  :ribed 
provision  doe  > 
that  are  eligib 
driver  traininj 

(2)  Allow, 
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the  LCV  drive  ■ 
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driver  to 
to  individuals 
contract  to  th( 


r  squire,  permit  or  authorize 
to  operate  an  LCV  unless 
he  requirements  in 
380.205  and  has  been 
driver-training 

in  §380.401.  This 
not  apply  to  individuals 
e  for  the  substitute  for 
provision  in  §  380.111. 

require,  permit  or  authorize 
to  operate  an  LCV  which 
training  certificate,  COL 
s)  do  not  authorize  the 
e.  This  provision  applies 
employed  by  or  under 
motor  carrier. 


(b)  A  motor 
has  under  coniract 
provide  evidence 
required  by  § 
this  part  wher 
authorized  FhlCSA 
official  in  the 
review. 


carrier  that  employs  or 

LCV  drivers  shall 

of  the  certifications 

180.401  or  §380.111  of 

requested  by  an 

State  or  local 
:ourse  of  a  compliance 


Subpart  B — LCV  Driver  Training 
Program 

§380.201    General  requirements. 

(a)  The  LCV  Driver-Training  Program 
that  is  described  in  the  appendix  to  this 
part  requires  training  using  an  LCV 
Double  or  LCV  Triple  and  must  include 
the  following  general  categories  of 
instruction: 

(1)  Orientation; 

(2)  Basic  operation; 

(3)  Safe  operating  practices; 

(4)  Advanced  operations;  and 

(5)  Non-driving  activities. 

(b)  The  LCV  Driver-Training  Program 
must  include  the  minimum  topics  of 
training  set  forth  in  the  appendix  to  this 
part  and  behind-the-wheel  instruction 
that  is  designed  to  provide  an 
opportunity  to  develop  the  skills 
outlined  under  the  Proficiency 
Development  unit  of  the  training 
program. 

§380.203    LCV  Doubles. 

(a)  To  qualify  for  the  training 
necessary  to  operate  an  LCV  Double,  a 
driver-student  shall,  for  at  least  the  6 
months  immediately  preceding 
application  for  training,  have: 

(1)  A  valid  Class  A  CDL  with  a 
double/triple  trailer  endorsement; 

(2)  Driving  experience  in  a  Group  A 
vehicle  as  described  in  §  383.91  of  this 
subchapter.  Evidence  of  driving 
experience  shall  be  an  employer's 
statement  that  the  driver  has  for  at  least 


6  months  immediately  preceding 
application  operated  a  Group  A  vehicle 
while  under  his/her  employ; 

(3)  No  more  than  one  driver's  license; 

(4)  No  suspension,  revocation,  or 
cancellation  of  his/her  CDL; 

(5)  No  convictions  for  a  major  offense, 
as  defined  in  §  383.51(b)  of  this 
subchapter,  while  operating  a  CMV; 

(6)  No  convictions  for  a  railroad- 
highway  grade  crossing  offense,  as 
defined  in  §  383.51(d)  of  this 
subchapter,  while  operating  a  CMV; 

(7)  No  convictions  for  violating  an 
out-of-service  order  as  defined  in 

§  383.51(e)  of  this  subchapter; 

(8)  No  more  than  one  conviction  for 
a  serious  traffic  violation,  as  defined  in 
§  383.5  of  this  subchapter,  while 
operating  a  CMV; 

(9)  No  convictions  for  a  violation  of 
State  or  local  law  relating  to  motor 
vehicle  traffic  control  arising  in 
connection  with  any  traffic  accident 
while  operating  a  CMV,  and 

(10)  No  accident  in  which  he/she  was 
found  to  be  at  fault,  while  operating  a 
CMV. 

(b)  Driver-students  meeting  the 
preliminary  requirements  in  paragraph 
(a)  of  this  section  shall  successfully 
complete  a  training  program  that  meets 
the  minimum  unit  requirements  for  LCV 
Doubles  as  set  forth  in  the  appendix  to 
this  part. 

(c)  Driver-students  who  successfully 
complete  the  Driver  Training  Program 
for  LCV  Doubles  shall  be  issued  a 
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certificate,  in  accordance  with  subpart  D 
of  this  part,  indicating  the  driver  is 
qualified  to  operate  an  LCV  Double. 

§380.205    LCV  Triples. 

(a)  To  qualify  for  the  training 
necessary  to  operate  an  LCV  Triple,  a 
driver-student  shall,  for  at  least  the  6 
months  immediately  preceding 
application  for  training,  have: 

(1)  A  valid  Class  A  CDL  with  a 
double/triple  trailer  endorsement; 

(2)  Experience  operating  the  vehicle 
listed  under  paragraph  (a)(2)(i)  or 
(a)(2)(ii)  of  this  section.  Evidence  of 
driving  experience  shall  be  an 
employer's  statement  that  the  driver  has 
for  at  least  6  months  immediately 
preceding  application  operated  the 
applicable  vehicle(s). 

(i)  Group  A  truck-tractor/semi-trailer 
combination  as  described  in  §  383.91  of 
this  subchapter;  or 

(ii)  Twin  trailer  as  defined  under 
§380.105; 

(3)  No  more  than  one  driver's  license; 

(4)  No  suspension,  revocation,  or 
cancellation  of  his/her  CDL; 

(5)  No  convictions  for  a  major  offense, 
as  defined  in  §  383.51(b)  of  this 
subchapter,  while  operating  a  CMV; 

(6)  No  convictions  for  a  railroad- 
highway  grade  crossing  offense,  as 
defined  in  §383. 51(d)  of  this 
subchapter,  while  operating  a  CMV; 

(7)  No  convictions  for  violation  of  an 
out-of-service  order,  as  defined  in 

§  383.51(e)  of  this  subchapter; 

(8)  No  more  than  one  conviction  for 
a  serious  traffic  violation,  as  defined  in 
§  383.5  of  this  subchapter,  while 
operating  a  CMV; 

(9)  No  convictions  for  a  violation  of 
State  or  local  law  relating  to  motor 
vehicle  traffic  control  arising  in 
connection  with  any  traffic  accident, 
while  operating  a  CMV,  and 

(10)  No  accident  in  which  he/she  was 
foimd  to  be  at  fault,  while  operating  a 
CMV. 

(b)  Driver-students  meeting  the 
preliminary  requirements  in  paragraph 


(a)  of  this  section  shall  successfully 
complete  a  training  program  that  meets 
the  minimiun  unit  requirements  for  LCV 
Jriples  as  set  forth  in  the  appendix  to 
this  part. 

(c)  Driver-students  who  successfully 
complete  the  Driver  Training  Program 
for  LCV  Triples  shall  be  issued  a 
certificate,  in  accordance  with  subpart  D 
of  this  part,  indicating  the  driver  is 
qualified  to  operate  an  LCV  Triple. 

Subpart  C— LCV  Driver-Instructor 
Requirements 

§380.301    General  requirements. 

Except  as  provided  in  §  380.303,  to 
qualify  as  an  LCV  driver-instructor,  a 
person  shall: 

(a)  Provide  evidence  of  successful 
completion  of  the  Driver-Training 
Program  requirements,  as  required  in 
subpart  B  of  this  part,  when  requested 
by  employers  and/ or  an  authorized 
FMCSA,  State  or  local  official  in  the 
course  of  a  compliance  review.  The 
Driver-Training  Program  must  be  for  the 
operation  of  CMVs  representative  of  the 
subject  matter  that  he/she  will  teach. 

(b)  Meet  all  State  requirements  for  a 
vocational  instructor,  if  employed  by  a 
training  institution; 

(c)  Possess  a  valid  Class  A  CDL  with 
all  endorsements  necessary  to  operate 
the  CMVs  applicable  to  the  subject 
matter  being  taught  (LCV  Doubles  and/ 
or  LCV  Triples);  and 

(d)  Have  at  least  2  years  CMV  driving 
experience  in  a  vehicle  representative  of 
the  type  of  Driver-Training  to  be 
provided  (LCV  Doubles  or  LCV  Triples). 

§380.303    Substitute  for  Instructor 
requirements. 

Section  380.301  does  not  apply  to  a 
driver-instructor  candidate  who: 

(a)  Meets  all  State  requirements  for  a 
vocational  instructor,  if  employed  by  a 
training  institution; 

(b)  Meets  the  conditions  of 
§  380.111(b); 

(c)  Has  CMV  driving  experience 
during  the  previous  2  years  in  a  vehicle 


representative  of  the  fype  of  LCV  that  is 
the  subject  of  the  training  course  to  be 
provided; 

(d)  Has  experience  during  the 
previous  2  years  in  teaching  applicable 
programs  similar  in  content  to  that  set 
forth  in  the  appendix  to  this  part. 

§  380.305    Employer  responsibilities. 

(a)  No  motor  carrier  shall: 

(1)  Knowingly  allow,  require,  permit 
or  authorize  a  driver-instructor  in  its 
employ  or  under  contract  to  the  motor 
carrier  to  provide  LCV  driver-training 
unless  such  person  is  a  qualified  LCV 
driver-instructor  under  the  requirements 
of  this  subpart;  or 

(2)  Contract  with  a  training  institution 
to  provide  LCV  driver-training  unless 
the  institution: 

(i)  Uses  instructors  who  are  qualified 
LCV  driver- instructors  imder  the 
requirements  of  this  subpart; 

(ii)  Is  accredited  by  an  accrediting 
institution  recognized  by  the  U.S. 
Department  of  Education; 

(iii)  Is  in  compliance  with  all 
applicable  State  training  school 
requirements;  and 

(iv)  Identifies  drivers  certified  under 
§  380.401  of  this  part,  when  requested 
by  employers  and/or  an  authorized 
FMCSA,  State  or  local  official  in  the 
course  of  a  compliance  review. 

(b)  A  motor  carrier  that  employs  or 
has  under  contract  qualified  LCV  driver- 
instructors,  shall  provide  evidence  of 
the  certifications  required  by  §  380.301 
or  §  380.303  of  this  part,  when  requested 
by  an  authorized  FMCSA.  State  or  local 
official  in  the  course  of  a  compliance 
review. 

Subpart  D — Driver-Training 
Certification. 

§  380.40 1    Certification  document 

(a)  A  studenl  who  successfully 
completes  LCV  driver-training  shall  be 
issued  a  Driver-Training  Certificate  that 
is  substantially  in  accordance  with  the 
following  form. 
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Longer  Comt}ination  Vehicle  (LCV)  Driver-Training  Certificate 

lias  presented  evidence  of 


I  certify  that 

meeting  the  training  prerequisites  set  forth  in  the  Federal  Motor  Carrier  Safety  Regulations 
(49  CFR  §§  380.203(a)  and  380.205(a))  for  LCV  training,  and  has  successfully  completed 
the  LCV  Driver-Training  Course(s)  indicated  t>elow: 


YES  NO 

D    a 


n    D 


LCV  Doubles 


LCV  Triples 


Date  Training  Completed 


Date  Training  Completed 


I  certify  that  the  indicated  LCV  Driver-Training  course(s)  was  provided  by  a  qualified  LCV 
driver-instructor  as  defined  under  49  CFR  §  380.105  and  meet(s)  the  minimum 
requirements  set  forth  in  49  CFR  part  380.  subparts  A  and  B. 


DRIVER  NAME  (First  Name.  Ml,  Last  Name) 


Commercial  Driver's  License  Number 


STATE 


ADDRESS  OF  DRIVER  (Street  Address.  City,  State  and  Zip  Code) 


FULL  NAME  OF  TRAINING  ENTITY 


Telephone  Number 


BUSINESS  ADDRESS  (Street  Address.  City,  State,  and  Zip  Code) 


SIGNATURE  OF  TRAINING  CERTIFYING  OFFICIAL 


DATE  ISSUED 


(b)  An  LCV 
copy  of  the  Di  iver 
to  his/her  em  )loyer 
Driver  Quali 


driver  must  provide  a 
Training  Certificate 
to  be  filed  in  the 
flcation  File. 


Appendix  to 
Training  Pro-ams 
Knowledge 


•art  380— LCV  Driver 
,  Required 
Skills 


Table  to  the  Appendix— Course 
Topics  for  LCV  Drivers— Contin- 
ued 

Section  2:  Basic  Operation 


and 

The  following  table  lists  topics  of 
instruction  re  }uired  for  drivers  of  longer 
combination  ^  ehicles  pursuant  to  49 
CFR  part  380.  subpart  B.  The  training 
courses  for  of  erators  of  LCV  Doubles 


2.1 
2.2 
2.3 
2.4 
2.5 
2.6 


Inspection. 

Coupling  and  Uncoupling. 

Basic  Control  and  Handling. 

Basic  Maneuvers. 

Tuming,  Steering  and  Tracking. 

Proficiency  Development. 


Section  3:  Safe  Operating  Practices 


and  LCV  Trip 


es  must  be  distinct  and 


tailored  to  adiress  their  unique 
operating  and  handling  characteristics. 
Each  course  n  lust  include  the  minimum 
topics  of  instruction,  including  behind- 
the-wheel  trai  aing  designed  to  provide 
an  opportunit  ^  to  develop  the  skills 
outlined  und«  r  the  Proficiency 
Development  unit  of  the  training 
program. 

Table  to  tIhe  Appendix— Course 
Topica  FOR  LCV  Drivers 


Section  1 :  Orie  ntation 


1.1 
1.2 
1.3 
1.4 


3.1 

Interacting  with  Traffic. 

3.2 

Speed  and  Space  Management. 

3.3 

Night  Operations. 

■     3.4 

Extreme  Driving  Conditions. 

3.5 

Security  Issues. 

3.6 

Proficiency  Development. 

Section  4:  Advanced  Operations 

1 

4.1  I  Hazard  Perception. 

4.2  j  Hazardous  Situations. 

4.3  I  Maintenance  and  Troubleshooting. 

Section  5:  Non-Driving  Activities 


5.1 
5.2 


Routes  and  Trip  Planning. 
Cargo  and  Weight  Considerations. 


LCVs  i  1  Trucking. 
Regula  lory  Factors. 
Driver  Qualifications. 
Vehiclq  Configuration  Factors. 


Section  1 — Orientation 

The  units  in  this  section  shall  provide 
an  orientation  to  the  training  curriculum 
and  shall  cover  the  role  LCVs  play 


within  the  motor  carrier  industry,  the 
factors  that  affect  their  operations,  and 
the  role  the  drivers  play  in  the  safe 
operation  of  LCVs. 

Unit  1.1— LCVs  in  Trucking.  This  unit 
must  provide  an  introduction  to  the 
emergence  of  LCVs  in  trucking  and 
serves  as  an  orientation  to  the  course 
content.  Emphasis  shall  be  placed  upon 
the  role  the  driver  plays  in 
transportation. 

Unit  1.2— Regulatory  Factors.  This 
unit  must  provide  instruction 
addressing  the  Federal,  State,  and  local 
governmental  bodies  that  propose, 
enact,  and  implement  the  laws,  rules, 
and  regulations  that  affect  the  trucking 
industry.  Emphasis  must  be  placed  on 
those  regulatory  factors  that  affect  LCVs. 

Unit  1.3 — Driver  Qualifications.  This 
unit  must  provide  classroom  instruction 
addressing  the  Federal  and  State  laws, 
rules,  and  regulations  that  define  LCV 
driver  qualifications.  It  must  also 
include  a  discussion  on  medical 
examinations,  drug  and  alcohol  tests, 
certification,  and  basic  health  and 
wellness  issues.  Emphasis  must  be 
placed  upon  topics  essential  to  physical 
and  mental  health  maintenance, 
including  (1)  diet,  (2)  exercise,  (3) 
avoidance  of  alcohol  and  drug  abuse,  (4) 
the  adverse  effects  of  driver  fatigue,  and 
(5)  effective  fatigue  countermeasures. 
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Unit  1.4 — Vehicle  Configuration 
Factors.  This  unit  must  provide 
classroom  instruction  addressing  the 
key  vehicle  components  used  in  the 
configiuation  of  combination  vehicles.  It 
also  must  provide  familiarization  with 
various  vehicle  combinations,  as  well  as 
provide  instruction  about  unique 
characteristics  and  factors  associated 
with  LCV  configm^tions.  j 

Section  2 — Basic  Operation. 

The  units  in  this  section  cover  the 
interaction  between  the  driver  and  the 
vehicle.  They  are  intended  to  teach 
driver-trainees  how  to  inspect,  couple 
and  imcouple  LCV,?,  ensure  the  vehicles 
are  in  the  proper  operating  condition, 
and  control  the  motion  of  LCVs  under 
various  road  and  traffic  conditions. 

During  the  driving  exercises  at  off- 
highway  locations  required  by  this 
section,  the  driver-trainee  must  first 
familiarize  himself/herself  with  basic 
operating  characteristics  of  an  LCV. 
Utilizing  an  LCV,  the  students  must  be 
able  to  perform  the  skills  learned  in 
each  unit  to  a  level  of  proficiency 
required  to  permit  safe  transition  to  on- 
street  driving. 

Unit  2.1— Inspection.  This  unit  must 
provide  instruction  addressing  the 
systematic  vehicle  inspection  of  LCV 
tractor-trailer  combinations,  including 
pre-trip,  en  route,  and  post-trip 
inspection  procedures.  While  vehicle 
inspections  are  common  in  all  CMV 
operations,  some  factors  are  peculiar  to 
LCVs.  Emphasis  must  be  placed  upon 
component  failure  recognition. 

Unit  2.2 — Coupling  and  Uncoupling. 
This  unit  must  provide  instruction 
addressing  the  procedures  for  coupling 
and  uncoupling  LCVs.  While  vehicle 
coupling  and  uncoupling  procedures  are 
common  with  all  truck-tractor/ 
semitrailer  operations,  some  factors  are 
peculiar  to  LCVs.  Emphasis  must  be 
placed  upon  preplanning  and  safe 
operating  procedures. 

Unit  2.3 — Basic  Control  and 
Handling.  This  unit  must  provide  an 
introduction  to  basic  vehicular  control 
and  handling  as  it  applies  to  LCVs.  This 
must  include  instruction  addressing 
brake  performance,  handling 
characteristics  and  factors  affecting  LCV 
stability  while  braking,  tuming,  and 
cornering.  Emphasis  must  be  placed 
upon  safe  operating  procedures. 

Unit  2.4 — Basic  Maneuvers.  This  unit 
must  provide  instruction  addressing  the 
basic  vehicular  maneuvers  that  will  be 
encountered  by  LCV  drivers.  This  must 
include  instruction  relative  to  backing, 
lane  positioning  and  path  selection, 
merging  situations,  and  parking  LCVs. 
Emphasis  must  be  placed  upon  safe 
operating  procedvues  as  they  apply  to 


brake  performance  and  directional 
stability  while  accelerating,  braking, 
merging,  cornering,  tuming,  and 
parking. 

Unit  2.5 — Tuming,  Steering,  and 
Tracking.  This  unit  must  provide 
instruction  addressing  tiuning 
situations,  steering  maneuvers,  and  the 
tracking  of  LCV  trailers.  This  must 
include  instruction  relative  to  trailer 
sway  and  off-tracking.  Emphasis  must 
be  placed  on  maintaining  directional 
stability. 

Unit  2.6 — Proficiency  Development: 
Basic  Operations.  The  purpose  of  this 
unit  is  to  enable  driver-students  to  gain 
the  proficiency  in  basic  operation 
needed  to  safely  undertake  on-street 
instruction  in  the  Safe  Operations 
Practices  section  of  the  curriculum. 

The  activities  of  this  unit  must  consist 
of  driving  exercises  that  provide 
practice  for  the  development  of  basic 
control  skills  and  mastery  of  basic 
maneuvers.  Driver-students  practice 
skills  and  maneuvers  learned  in  the 
Basic  Control  and  Handling;  Basic 
Maneuvers;  and  Tuming,  Steering  and 
Tracking  Units.  A  series  of  basic 
exercises  are  practiced  on  off-highway 
locations  until  students  develop 
sufficient  proficiency  for  transition  to 
on-street  driving. 

Once  the  driver-student's  skills  have 
been  measured  and  found  to  be 
adequate,  the  driver-student  must  be 
allowed  to  move  to  on-the-street 
driving. 

Nearly  all  activity  in  this  unit  will 
take  place  on  the  driving  range  or  on 
streets  or  roads  that  have  low-density 
traffic  conditions. 

Section  3 — Salie  Operating  Practices 

The  units  in  this  section  must  cover 
the  interaction  between  student  drivers, 
the  vehicle,  and  the  treiffic  environment. 
They  must  teach  driver-students  how  to 
apply  their  basic  operating  skills  in  a 
way  that  ensures  their  isafety  and  that  of 
other  road  users  under  various  road, 
weather,  and  traffic  conditions. 

Unit  3.1 — Interacting  with  Traffic. 
This  unit  must  provide  instruction 
addressing  the  principles  of  visual 
search,  communication,  and  sharing  the 
road  with  other  traffic.  Emphasis  must 
be  placed  upon  visual  search,  mirror 
usage,  signaling  and/or  positioning  the 
vehicle  to  communicate,  and 
understanding  the  special  situations 
encountered  by  LCV  drivers  in  various 
traffic  situations. 

Unit  3.2 — Speed  and  Space 
Management.  This  unit  must  provide 
instruction  addressing  the  principles  of 
speed  and  space  management.  Emphasis 
must  be  placed  upon  maintaining  safe 
vehicular  speed  and  appropriate  space 


siuToimding  the  vehicle  under  various 
traffic  and  road  conditions.  Special 
attention  must  be  placed  upon 
understanding  the  special  situations 
encountered  by  LCVs  in  various  traffic 
situations. 

Unit  3.3— Night  Operations.  This  unit 
must  provide  instruction  addressing  the 
principles  of  Night  Operations. 
Emphasis  must  be  placed  upon  the 
factors  affecting  operadon  of  LCVs  at 
night.  Night  driving  presents  specific 
factors  that  require  special  attention  on. 
the  part  of  the  driver.  Changes  in 
vehicle  safety  inspection,  vision, 
communications,  speed  management, 
and  space  management  are  needed  to 
deal  with  the  special  problems  night 
driving  presents. 

Unit  3.4 — Extreme  Driving 
Conditions.  This  imit  must  provide 
instruction  addressing  the  driving  of 
LCVs  imder  extreme  driving  conditions. 
Emphasis  must  be  placed  upon  the 
factors  affecting  the  operation  of  LCVs 
in  cold,  hot,  and  inclement  weather  and 
in  the  mountains  and  the  desert. 
Changes  in  basic  driving  habits  are 
needed  to  deal  with  the  specific 
problems  presented  by  these  extreme 
driving  conditions. 

Unit  3.5 — Security  Issues.  This  unit 
must  provide  an  understanding  of  the 
driver's  role  in  America's  war  on 
terrorism  as  it  relates  to:  (1)  The  driver's 
role  in  reducing  the  risk  of  LCV 
hijacking,  (2)  the  importance  of 
notifying  the  authorities  concerning 
potentially  dangerous  situations;  and  (3) 
the  need  for  heightened  vigilance  in 
preparation  of  travel,  while  on  the  road, 
and  when  stopping. 

Unit  3.6 — Proficiency  Development. 
This  unit  must  provide  driver-students 
an  opportunity  to  refine,  within  the  on- 
street  traffic  environment,  their  vehicle 
handling  skills  learned  in  the  first  three 
sections.  Driver-student  performance 
progress  must  be  closely  monitored  to 
determine  when  the  level  of  proficiency 
required  for  carrying  out  the  basic  traffic 
maneuvers  of  stopping,  tuming, 
merging,  straight  driving,  curves,  lane 
changing,  passing,  driving  on  hills, 
driving  through  traffic  restrictions  and 
parking  has  been  attained.  The  driver- 
student  must  also  be  assessed  for 
regulatory  compliance  with  all  traffic 
laws. 

Nearly  all  activity  in  this  unit  will 
take  place  on  public  roadways  in  a  full 
range  of  traffic  environments  applicable 
to  this  vehicle  configuration.  This  must 
include  urban  and  rural  uncontrolled 
roadways,  expressways  or  freeways, 
imder  light,  moderate  and  heavy  traffic 
conditions.  There  must  be  a  brief 
classroom  session  to  familiarize  driver- 
students  with  the  type  of  on-street 
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Section  5 — Non-Driving  Activities 

The  units  in  this  section  must  cover 
activities  not  directly  related  to  the 
vehicle  itself  but  that  must  be  performed 
by  an  LCV  driver.  The  units  in  this 
section  must  ensure  that  these  activities 
are  performed  in  a  manner  that  ensures 
the  safety  of  the  driver,  the  vehicle, 
cargo,  and  other  road  users. 

Unit  5.1 — Routes  and  Trip  Planning 
This  unit  must  address  the  importance 
of  and  requirements  for  planning  routes 
and  trips.  This  must  include  classroom 
discussion  of  Federal  and  State 
requirements  for  a  number  of  topics 
including,  permits,  vehicle  size  and 
weight  limitations,  designated 
highways,  local  access,  the  reasonable 
access  rule,  staging  areas  and  access 
zones. 

Unit  5.2 — Cargo  and  Weight 
Considerations.  This  unit  must  address 
the  importance  of  proper  cargo 
documentation,  loading,  securing  and 
unloading  cargo,  weight  distribution, 
load  sequencing  and  trailer  placement. 
Emphasis  must  be  placed  upon  the 
importance  of  axle  weight  distribution, 
trailer  placement  and  its  effect  on 
vehicle  handling.  ^ 

PART  391— QUALIFICATIONS  OF 
DRIVERS  AND  LONGER 
COMBINATION  VEHICLE  (LCV) 
DRIVING  INSTRUCTORS 

2.  The  authority  citation  for  49  CFR 
part  391  is  revised  to  read  as  follows: 

Authority:  49  U.S.C.  322.  504.  31133. 
31136  and  31502;  Sec.  4007(b)  of  Pub.  L. 
102-240  (105  Stat.  2152);  and  49  CFR  1.73. 

3.  Part  391  is  amended  by  revising  the 
part  name  and  by  adding  a  new  §  391.53 
to  subpart  F  to  read  as  follows: 

§  391 .53    LCV  Instructor  qualification  files. 

(a)  Each  motor  carrier  shall  maintain 
an  LCV  instructor  qualification  file  for 
each  LCV  instructor  it  employs  or  uses. 
The  LCV  instructor  qualification  file 
may  be  combined  with  his/her 
personnel  file. 

(b)  The  LCV  instructor  qualification 
file  must  ihclude: 

(1)  All  applicable  information 
required  by  §  391.51; 

(2)  Evidence  that  the  instructor  has 
met  the  requirements  of  49  CFR 
§380.301  or  §380.303; 

(3)  The  medical  examiner's  certificate 
of  his/her  physical  qualification  to  drive 
a  commercial  motor  vehicle  or  a  legible 
photographic  copy  of  the  certificate;  and 

(4)  A  photographic  copy  of  the 
individual's  currently  valid  CDL  with 
the  appropriate  endorsements. 


Issued  on:  August  5,  2003. 
Annette  M.  Sandberg, 
Administrator. 

(FR  Doc.  03-20368  Filed  8-12-03;  8:45  am] 
BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 
[I.D.  010903D] 

Atlantic  Highly  Migratory  Species 
(HMS);  Atlantic  Shark  Management 
Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  hearings. 

SUMMARY:  NMFS  will  hold  six  public 
hearings  to  receive  comments  from 
fishery  participants  and  other  members 
of  the  public  regarding  proposed  shark 
regulations  and  draft  Amendment  1  to 
the  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish  and  Sharks 
(Amendment  1).  The  proposed  rule  for 
Amendment  1 ,  published  in  the  Federal 
Register  on  August  1,  2003,  and  would 
change  among  other  things,  the 
rebuilding  timeframe  for  LCS,  the 
commercial  regulations,  the  recreational 
regulations,  and  implement  a  niunber  of 
measures  to  reduce  bycatch. 
Additionally,  Amendment  1  also 
proposes  updates  to  essential  fish 
habitat  (EFH)  identifications  for 
sandbar,  blacktip,  finetooth,  dusky,  and 
nurse  sharks. 

DATES:  The  public  hearings  will  be  held 
in  August  and  September  2003.  For 
specific  dates  and  times,  see 
SUPPLEMENTARY  INFORMATION.  Comments 
on  the  proposed  rule  and  Amendment  1 
must  be  received  no  later  than  5  p.m., 
on  September  30,  2003. 
ADDRESSES:  The  public  hearings  will  be 
held  in  New  Orleans,  LA;  Madeira 
Beach,  FL;  Montauk,  NY;  Pawleys 
Island,  SC;  Manteo,  NC;  and  Atlantic 
Beach,  FL.  For  specific  locations,  see 
SUPPLEMENTARY  INFORMATION.  WriUen 
comments  on  this  action  should  be 
mailed  to  Christopher  Rogers,  Chief, 
NMFS  Highly  Migratory  Species 
Management  Division,  1315  East-West 
Highway,  Silver  Spring,  MD  26910;  or 
faxed  to  (301)  713-1917.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  Internet.  Copies  of  draft  Amendment 
1  can  be  obtained  from  the  HMS  website 
at:  http://www.nmfs.noaa.gov/sfa/ 
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hmspg.html,  or  by  contacting  Karyl 
Brewster-Geisz,  Heather  Stirratt,  or 
Chris  Rilling  at  (301)  713-2347  or  Greg 
Fairclough  at  (727)  570-^5741. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karyl  Brewster-Geisz,  Heather  Stirratt, 
or  Chris  Rilling  at  (301)  713-2347  or 
Greg  Fairclough  at  (727)  570-5741. 

SUPPLEMENTARY  INFORMATION:  The 

Atlantic  shark  fisheries  are  managed 
under  the  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  The  Fishery 
Management  Plan  for  Atlantic  Tunas, 
Swordfish,  and  Sharks,  finalized  in 
1999,  is  implemented  by  regulations  at 
50  CFR  part  635.  Complete  descriptions 
of  the  measures,  as  well  as  the  purpose 
and  need  for  the  proposed  actions,  are 
contained  in  the  proposed  rule  (August 
1,  2003,  68  FR  45196  and  Amendment 
1)  and  are  not  repeated  here. 

The  public  is  reminded  that  NMFS 
expects  participants  at  the  public 
hearings  to  conduct  themselves 
appropriately.  At  the  beginning  of  each 
public  hearing,  a  NMFS  representative 
will  explain  the  groimd  rules  (e.g., 
alcohol  is  prohibited  from  the  hearing 
room;  attendees  will  be  called  to  give 
their  comments  in  the  order  in  which 


they  registered  to  speak;  each  attendee 
will  have  an  equal  amount  of  time  to 
speak;  and  attendees  should  not 
interrupt  one  another).  The  NMFS 
representative  will  attempt  to  structure 
the  hearing  so  that  all  attending 
members  of  the  public  will  be  able  to 
comment,  if  they  so  choose,  regardless 
of  the  controversial  nature  of  the 
subject(s).  Attendees  are  expected  to 
respect  the  ground  rules,  and,  if  they  do 
not,  they  will  be  asked  to  leave  the 
hearing. 

Schedule  of  Public  Hearings 

The  dates,  times,  and  locations  of  the 
meetings  are  scheduled  as  follows: 

1.  Tuesday,  August  26,  2003  -  New 
Orleans,  LA,  7-9  p.m. 

New  Orleans  Airport  Hilton  Hotel, 
901  Airline  Drive,  Kenner,  Louisiana 

2.  Thursday,  September  4,  2003  - 
Madeira  Beach,  FL,  7-9  p.m. 

City  of  Madeira  Beach,  300  Municipal 
Dr.,  Madeira  Beach,  FL  33708 

3.  Monday,  September  8,  2003  - 
Montauk,  NY,  7-9  p.m. 

Montauk  Ffre  House,  12  Flamingo 
Avenue,  Montauk,  NY  11954 


4.  Wednesday,  September  17,  2003  - 
Pawleys  Island,  SC,  7-9  p.m. 

Waccamaw  Neck  Branch  Library,  24 
Commerce  Dr.,  Pawleys  Island,  SC 
29585 

5.  Monday,  September  22,  2003  - 
Manteo,  NC,  7-9  p.m. 

North  Carolina  Aquarium,  Roanoke 
Island,  Airport  Road,  Manteo,  NC  27954 

6.  Thursday,  September  25,  2003  - 
Atlantic  Beach,  FL,  7-9  p.m. 

City  of  AUantic  Beach,  Atlantic  Beach 
City  Chambers,  800  Seminole  Rd., 
Atlantic  Beach,  FL  32233 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Heather  Stirratt, 
(301)  713-2347,  at  least  7  days  prior  to 
the  hearing  in  question. 

Dated:  August  7,  2003. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-20516  Filed  8-11-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Forest  Plan  Aiiiendments  for  Grizzly 
Bear  Habitat  Conservation  for  the 
Greater  Yellovvstone  Area  National 
Forests 


agency:  Fores! 


Service,  USDA. 


ACTION:  Extens  ion  of  the  scoping  period 
in  conjunction  with  amendments  of  the 
land  and  resou  rce  management  plans 
(hereafter  refer  -ed  to  as  forest  plans)  for 
the  Beaverhea(  ,  Custer,  and  Gallatin 
National  Fores  s  located  in  the  state  of 
Montana:  the '  arghee  National  Forest 
located  in  the  !  tates  of  Idaho  and 
Wyoming,  and  the  Bridger-Teton  and 
Shoshone  Nati  3nal  Forests  located  in 
the  state  of  Wj  aming. 
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fily  16,  2003,  the  Notice 
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2^0.  for  the  proposal  to 
plans  to  provide 
rammatic  direction  for 
grizzly  bear  habitat 
devel  )ped  sites,  and  livestock 
Grii  zly  Bear  Recovery  Area, 
coipment  period  ended 
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written  comments  to 
eam  Leader,  Grizzly  Bear 
Amendments,  Shoshone 


National  Forest,  808  Meadow  Lane 
Avenue,  Cody,  WY  82414-4549. 
Comments  may  be  e-mailed  to 
comments-rocky-mountain- 
shoshone@fs.fed.  us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Cawrse,  Team  Leader,  telephone 
(307) 527-6241. 

SUPPLEMENTARY  INFORMATION:  The 
scoping  period  has  been  extended  to 
September  2,  2003,  to  provide 
additional  time  for  public  comment. 
Written  comments  identifying  issues  for 
analysis  and  the  range  of  alternatives  are 
encouraged.  More  information  is 
available  at  http://www.fs.fed.us/rl/ 
wildlife/ igbc/Subcommittee/yes/ 
YEamend/gb_intemet.htm. 

Dated:  August  6,  2003. 
Rebecca  Aus, 

Forest  Supen'isor. 

[FR  Doc.  03-20481  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Dei  Norte  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  September  2,  2003  in 
Crescent  City,  California.  The  purpose 
of  the  meeting  is  to  discuss  the  selection 
of  Title  II  projects  under  Pub.  L.  106- 
393,  H.R.  2389.  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
September  2,  2003  from  6  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Del  Norte  County  Unified  School 
District  Board  Room,  301  West 
Washington  Boulevard,  Crecent  City, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  e-mail: 

I  chapman@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 

committee  will  hear  the  status  of  Title 

II  projects  funded  over  the  last  two 


years.  The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  August  6,  2003. 
S.E.  'Lou'  Weltering, 
Forest  Supervisor. 

[FR  Doc.  03-20478  Filed  8-11-03;  8:45  am) 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
September  9,  2003  in  Mad  River, 
California.  The  purpose  of  the  meeting 
is  take  a  field  trip  to  view  the  Mad  Ridge 
Fuel  Break,  a  Title  II  project  under  Pub. 
L.  106-393,  H.R.  2389,  the  Secme  Rural 
Schools  and  Community  Self- 
Determirtation  Act  of  2000,  also  called 
the  "Payments  to  States*'  Act. 

DATES:  The  meeting  will  be  held         ^ 
September  9,  2003  from  10  a.m.  to  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Mad  River  Ranger  Station,  Highway 
36,  Mad  River,  California. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Garland,  Designated  Federal  Official, 
USDA,  Six  Rivers  National  Forest,  P.O. 
Box  68,  Willow  Creek,  CA  95573. 
Phone:  (530)  629-2118.  e-mail: 
agarlan  d@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 

committee  will  take  a  field  trip  to  look 
at  the  layout  of  the  Mad  Ridge  Fuelbreak 
project,  which  is  being  funded  through 
Title  II.  The  meeting  is  open  to  the 
.public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  August  6,  2003. 
S.E.  'Lou'  Woltering, 

Forest  Supenisor. 

(FR  Doc.  03-20479  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  3410-11-M 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Agreement  Under  the 
Comprehensive  Response, 
Compensation  and  Liability  Act 
(CERCLA) 

AGENCY:  Forest  Service. 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
between  the  United  States,  on  behalf  of 
the  U.S.  Department  of  Agriculttire, 
Forest  Service,  and  Atlantic  Richfield 
Company  (ARCO)  for  the  recovery  of 
costs  incurred  by  the  United  States  in 
responding  to  the  release  or  threatened 
release  of  hazardous  substances  at  and 
fi"om  the  Cashman  Mill  Site  (Site),  near 
Skykomish,  King  County,  Washington. 
The  Forest  Service  has  incurred  costs 
investigating  conditions,  analyzing 
cleanup  alternatives  and  overseeing 
ARCO's  work  at  the  Site.  In  1997.  ARCO 
removed  flue  dust  and  associated 
contaminated  soil  from  the  Site.  Under 
the  proposed  settlement  ARCO  will  also 
remove  contaminated  material  firom 
another  portion  of  the  Site.  ARCO  and 
the  Forest  Service  will  each  bear  their 
respective  costs,  while  retaining  the 
right  to  recover  those  costs  from  persons 
not  parties  to  the  settlement. 

DATES:  Comments  must  be  received,  in 
writing,  on  or  before  September  11. 
2003. 

ADDRESSES:  Written  comments  on  this 
proposed  settlement  agreement  may  be 
sent  to:  James  E.  Alexander.  USDA 
Office  of  General  Counsel,  Room  1734 
Federal  Building.  1220  SW  3rd  Avenue. 
Portland,  Oregon  97204-2825.  and 
should  refer  to  the  Cashman  Mill  Site. 
Skykomish,  King  County,  Washington, 
A  copy  of  the  proposed  settlement 
agreement  may  be  obtained  by  mail 
from  Mary  Grove,  USDA  Office  of 
General  Counsel,  Room  1734  Federal 
Building,  1220  SW  3rd  Avenue. 
Portland,  Oregon  97204-2825. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  E.  Alexander.  USDA  Office  of 
General  Counsel.  Room  1734  Federal 
Building.  1220  SW  3rd  Avenue, 
Portland,  Oregon  97204-2825. 


Dated:  August  6,  2003. 

Linda  D.  Goodman. 

Regional  Forester,  USDA  Forest  Service, 
Region  6. 

|FR  Doc.  03-20480  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis 
(BEA),  Commerce. 

Title:  Annual  Survey  of  U.S.  Direct 
Investment  Abroad. 

Form  Numbeiis):  BE-11. 

Agency  Approval  Number:  0608- 
0053. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

Burden ;  1 1 8 ,400  hours . 

Number  of  Respondents:  1,600. 

Avg  Hours  Per  Response:  74  hours. 

Needs  and  Uses:  The  survey  provides 
a  variety  of  measures  of  the  overall 
operations  of  nonbank  U.S.  parent 
companies  and  their  nonbank  foreign 
affiliates,  including  total  assets,  sales, 
net  income,  employment  and  employee 
compensation,  taxes,  research  and 
development  expenditures,  and  exports 
and  imports  of  goods.  The  survey  is  a 
cut-off  sample  survey  that  covers  all 
foreign  affiliates  (and  their  U.S.  parent 
companies)  above  a  size-exemption 
level.  The  sample  data  are  used  to 
derive  universe  estimates  in 
nonbenchmark  years  by  extrapolating 
forward  similar  data  reported  in  the  BE- 
10,  Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad,  which  is  taken  once 
every  five  years.  The  data  are  needed  to 
measure  the  size  and  economic 
significance  of  direct  investment  abroad, 
measure  changes  in  such  investment, 
and  assess  its  impact  on  the  U.S.  and 
foreign  economies. 

The  data  from  the  survey  are 
primarily  intended  as  general  purpose 
statistics.  They  should  be  readily 
available  to  answer  any  number  of 
research  and  policy  questions  related  to 
U.S.  direct  investment  abroad.  Policy 
areas  of  particular  and  lasting  interest 
are  trade  in  goods  and  services, 
employment  and  employee 
compensation,  taxes,  and  technology. 
Affected  Public:  Businesses  or  other 
for-profit  institutions. 


Frequency:  Annual. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  22  U.S.C, 
sections  3101-3108.  as  amended. 

OMB  Desk  Officer:  Paul  Bugg,  (202) 
395-3093. 

You  may  obtain  copies  of  the  above 
information  collection  proposal  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  Office  of  the  Chief  Information 
Officer,  Department  of  Commerce,  Room 
6625, 14th  Street  and  Constitution 
Avenue,  NW.,  Washington.  DC  20230, 
or  via  the  Internet  at  dHvnek@doc.gov, 
((202)  482-0266). 

Send  comments  on  the  proposed 
information  collection  within  30  days  of 
publication  of  this  notice  to  Paul  Bugg. 
OMB  Desk  Officer,  via  the  Internet  at 
pbugg@omb.eop.gov  or  bv  fax  (202) 
395-7245. 


Dated:  August  6.  2003. 

Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  03-20494  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  3510-06-P 


DEPARTMENT  OF  COMMERCE 

Submission  For  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Economic  Analysis 
(BEA),  Commerce. 

Title:  Direct  Transactions  of  U.S. 
Reporter  with  Foreign  Affiliate. 

Form  Number(s):  BE-577. 

Agency  Approval  Number:  0608- 
0004. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  without 
any  change  in  the  substance  or  in  the 
method  of  collection. 

Burden:  67,500  hours. 

Number  of  Respondents:  13,500 
respondents,  4  responses  each  per  year. 

Avg  Hours  Per  Response:  1  'A  hours. 

Needs  and  Uses:  The  survey  obtains 
quarterly  sample  data  on  transactions 
and  positions  between  U.S. -owned 
foreign  business  enterprises  and  their 
U.S.  parent  companies.  The  survey  is  a 
cut-off  sample  survey  that  covers  all 
foreign  affiliates  above  a  size-exemption 
level.  The  sample  data  are  used  to 
derive  universe  estimates  in 
nonbenchmark  years  by  extrapolating 
forward  similar  data  reported  in  the  BE- 
10,  Benchmark  Survey  of  U.S.  Direct 
Investment  Abroad,  which  is  taken 
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BILLING  CODE  3S10fOfr-P 


St.  Office  of  tile  Chief 
Filed  8-11-03;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

U.S.  Census  Bureau 

Annual  Trade  Survey 

ACTION:  Proposed  Collection;  Comment 
request 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  genereil 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or-continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  14, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW., 
Washington.  DC  20230  (or  via  the 
Internet  at  DHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  John  Trimble,  Bureau  of 
the  Census,  Room  2682-FOB  3, 
Washington,  DC  20233-6500,  (301)  763- 
2703. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Census  Biueau  plans  to  expand 
the  ciurently  approved  Annual  Trade 
Survey  (ATS)  to  include  manufacturers' 
sales  branches  and  offices  (MSBO).  The 
expanded  survey  will  include  a  selected 
sample  of  firms  operating 
establishments  selling  goods  that  they 
manufacture  in  the  United  States.  Data 
will  be  collected  annually  on  sales, 
inventories,  and  operating  expenses. 
Initially,  we  will  request  two  years  of 
data  for  all  data  items.  Afterwards,  we 
will  request  one  year  of  sales  and 
operating  expenses  data  and  two  years 
of  Inventory  data.  The  expanded  survey 
will  be  mailed  to  a  sample  of  firms  on 
a  company  basis  to  reduce  respondent 
burden.  In  order  to  set  up  reporting 
arrangements  for  companies  we  will 
contact  them  in  person,  as  well  as  by 
phone,  and  by  mail.  We  will  request 
data  for  calendar  year  and  year-end 
inventories.  Currently  two  separate 
forms  are  used  to  collect  merchant  data 
for  ATS.  Two  additional  report  forms 
will  also  be  used  to  collect  MSBO  data. 
Two  forms  are  needed  to  collect  both 


merchant  and  MSBO  data  to 
accommodate  both  large  and  small 
firms.  The  mailings  will  be  conducted 
in  January  following  the  survey  year 
requested.  Respondents  will  have  thirty 
days  to  complete  the  report  form  before 
a  follow-up  form  is  sent.  Later,  as 
needed,  an  additional  follow-up  form 
will  be  sent,  and  a  telephone  follow-up 
will  be  conducted. 

This  expansion  of  the  ATS  survey  is 
being  conducted  to  obtain  a  missing 
component  of  wholesale  data.  The 
current  ATS  collects  data  for  merchant 
wholesalers  but  does  not  obtain  data  for 
MSBOs.  The  Bm-eau  of  Economic 
Analysis  (BEA)  has  made  repeated 
requests  for  these  data  that  they 
consider  vital  to  acciu-ately  measuring 
sales  and  inventories  for  wholesale 
trade,  important  inputs  to  BEA's 
preparation  of  National  Income  and 
Product  accounts  and  their  annual 
input-output  tables.  The  expanded  ATS 
will  provide  aimual  data  for  almost  90 
percent  of  the  sales  from  the  wholesale 
sector  and  over  99  percent  of  the 
inventories,  as  compared  to  about  58 
percent  of  sales  and  85  percent  of 
inventories  in  the  present  ATS  program. 
Data  will  be  published  at  the  United 
States  summary  level  for  selected 
wholesale  industries.  Further  expansion 
to  include  all  of  wholesale  trade  is 
planned  for  the  data  year  2007  after  the 
next  sample  revision. 

n.  Method  of  Collection 

We  will  collect  this  information  by 
mail,  fax,  and  telephone  follow-up. 

III.  Data 

OMB  Number:  0607-0195. 

Additional  Form  Numbers:  SA-42(S) 
and  SA-42A(S).  - 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Additional 
Respondents:  1,800. 

Estimated  Time  for  Additional 
Response:  .4444  hrs  (approx.  27 
minutes). 

Estimated  Additional  Annual  Burden 
Hours:  800  hours. 

Estimated  Additional  Annual  Cost: 
The  cost  to  the  respondent  is  estimated 
to  be  $14,560  based  on  an  annual 
response  burden  of  800  hours  and  a  rate 
of  $18.20  per  hour  to  complete  the  form. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13,  United 
States  Code,  sections  182,  224,  and  225. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
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whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to' be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  ccllection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  6,  2003. 

Madeleine  Clayton, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-20496  Filed  8-11-03;  8:45  am] 

WLUNG  CODE  351(M)7-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-552-801] 

Notice  of  Antidumping  Duty  Order: 
Certain  Frozen  Fish  Fillets  from  the 
Socialist  Republic  of  Vietnam 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Antidiunping  Duty 
Order. 

EFFECTIVE  DATE:  August  12,  2003 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 

Welton,  Alex  Villanueva,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230; 
telephone:  (202)  482-0165,  482-3208, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Scope  Of  Investigation 

For  purposes  of  this  investigation,  the 
product  covered  is  frozen  fish  fillets, 
including  regular,  shank,  and  strip 
fillets  and  portions  thereof,  whether  or 
not  breaded  or  marinated,  of  the  species 
Pangasius  Bocourti,  Pangasius 
Hypophtbalmus  (also  known  as 
Pangasius  Pangasius),  and  Pangasius 
Micronemus.  Frozen  fish  fillets  are 
lengthwise  cuts  of  whole  fish.  The  fillet 


products  covered  by  the  scope  include 
boneless  fillets  with  the  belly  flap  intact 
("regular"^  fillets),  boneless  fillets  with 
the  belly  flap  removed  ("shank"  fillets), 
boneless  shank  fillets  cut  into  strips 
("fillet  strips/ finger"),  which  include 
fillets  cut  into  strips,  chunks,  blocks, 
skewers,  or  any  other  shape. 
Specifically  excluded  from  the  scope  are 
frozen  whole  fish  (whether  or  not 
dressed),  frozen  steaks,  and  frozen  belly- 
flap  nuggets.  Frozen  whole  dressed  fish 
are  deheaded,  skinned,  and  eviscerated. 
Steaks  are  bone-in,  cross-section  cuts  of 
dressed  fish.  Nuggets  are  the  belly-flaps. 

The  subject  merchandise  will  be 
hereinafter  referred  to  as  frozen  "basa" 
and  "tra"  fillets,  which  are  the 
Vietnamese  common  names  for  these 
species  of  fish.  These  products  are 
classifiable  under  tariff  article  codes 
0304.20.60.30  (Frozen  Catfish  Fillets), 
0304.20.60.96  (Frozen  Fish  Fillets, 
NESOI),  0304.20.60.43  (Frozen 
Freshwater  Fish  Fillets)  and 
0304.20.60.57  (Frozen  Sole  Fillets)  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  This 
investigation  covers  all  frozen  fish  fillets 
meeting  the  above  specification, 
regardless  of  tariff  classification. 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Background 

In  accordance  with  section  735(a)  of 
the  Tariff  Act,  the  Department  made  its 
final  determination  that  certain  frozen 
fish  fillets  from  the  Socialist  Republic  of 
Vietnam  ("Vietnam")  are  being  sold  at 
less  than  fair  value.  See  Notice  of  Final 
Antidumping  Duty  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Affirmative  Critical  Circumstances: 
Certain  Frozen  Fish  Fillets  from  the 
Socialist  Republic  of  Vietnam[" Final 
Determination")  68  FR  37116  (June  23, 
2003).  We  received  ministerial  error 
allegations  from  respondents  and 
petitioners  and  upon  consideration  of 
these  allegations,  we  amended  the  Final 
Determination.  See  Notice  of  Amended 
Final  Antidumping  Duty  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Certain  Frozen  Fish  Fillets  from  the 
Socialist  Republic  of  Vietnam 
["Amended  Final  Determination")  68 
FR43713(July  24,  2003). 

Antidumping  Duty  Order 

On  August  6,  2003,  the  International 
Trade  Commission  ("the  Commission") 
notified  the  Department  of  its  final 


determination  pursuant  to  section 
735(b)(l)(A)(e)  of  the  Tariff  Act  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  Vietnam.  In  addition, 
the  ITC  notified  the  Department  of  its 
final  determination  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  subject  merchandise  from 
Vietnam  that  are  subject  to  the 
Department's  affirmative  critical 
circumstances  finding.  Therefore,  in 
accordance  with  section  736(a)(1)  of  the 
Act,  the  Department  will  direct  U.S. 
Bureau  of  Customs  and  Border 
Protection  ("Customs")  to  assess,  upon 
further  advice  by  the  Department, 
antidumping  duties  equal  to  the  amount 
by  which  the  normal  value  of  the 
merchandise  exceeds  the  export  price  of 
the  merchandise  for  all  relevant  entries 
of  certain  frozen  fish  fillets  from 
Vietnam.  These  antidumping  duties  will 
be  assessed  on  all  unliquidated  entries 
of  certain  frozen  fish  fillets  from 
Vietnam  entered,  or  withdrawn  from  the 
warehouse,  for  consumption  on  or  after 
January  31,  2003,  the  date  on  which  the 
Department  published  the  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value,  Affirmative 
Preliminary  Determination  of  Critical 
Circumstances  and  Postponement  of 
Final  Determination:  Certain  Frozen 
Fish  Fillets  From  the  Socialist  Republic 
of  Vietnam  ["Preliminary 
Determination").  68  FR  4986. 

With  regard  to  the  ITC  negative 
criticed  circumstances  determination, 
we  will  instruct  Customs  to  lift 
suspension  and  to  release  any  bond  or 
other  security,  and  refund  any  cash 
deposit  made,  to  secure  the  payment  of 
antidumping  duties  with  respect  to 
entries  of  the  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  November  2, 
2002.  but  before  January  31,  2003. 
November  2,  2002  is  90  days  prior  to 
January  31,  2003,  the  date  of  publication 
of  the  Department's  preliminan' 
determination  in  the  Federal  Register. 

Customs  must  require,  at  the  same 
time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted -average 
antidumping  duty  margins  as  noted 
below.  The  "Vietnam-Wide"  rates  apply 
to  all  exporters  of  subject  merchandise 
not  specifically  listed.  The  weighted- 
average  dumping  margins  are  as  follows: 
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Certain  Frozen  Fish  Fillets  from  Vietrtam 


Producer/Manufacturer/Exporter 


Weighted-Average  Margin 


Agifish  

Vinh  Hoan  

Nam  Viet 

CATACO  

Afiex  

CAFATEX  ._.. 

Da  Nang  

Mekonimex 

QVD  

Viet  Hai  

Vinh  Long 

Vietnam- Wide 


47.05 
36.84 
53.68 
45.81 
45.55 
45.55 
45.55 
45.55 
45.55 
45.55 
45.55 
63.88 
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jublished  in  accordance 
(a)  of  the  Act  and  19 


"    Dated:  July  31. 
Joseph  A.  Spetrii 

Acting  Assistant 

Under  Secmtary. 

(FR  Doc.  03-20.50*  Filed  8-11-03;  8:45  am] 

MLUNG  CODE  351(M  S-S 


003. 

^cretary  for  Grant  Aldonas. 


DEPARTMENT  DF  COMMERCE 

National  Institu^  of  Standards  and 
Technology 

National  Constitictlon  Safety  Team 
Advisory  Comniittee  Meeting 

agency:  National  Institute  of  Standards 
and  Technology  United  States 
Department  of  C  ommerce. 
ACTION:  Notice  c  F  public  meeting. 


SUMMARY:  The  D  irector  of  the  National 
Institute  of  Stan  lards  and  Technology 
announces  that  I  he  National 
Construction  Sa  ety  Team  Federal 
Advisory  Comm  ittee  will  meet  on 
August  26-27,  2  )03. 
DATES:  The  meel  ing  will  convene 
August  26,  2003  at  10  a.m.  and  will 
adjourn  at  2  pm ,  on  August  27.  2003. 
Members  of  the  jublic  wishing  to  attend 
the  meeting  muj  I  notify  Stephen 
Cauffrnan  by  c.o  b.  Friday,  August  22, 
2003,  per  instrui  tions  under  the 
SUPPLEMENTARY  JnFORMATION  section  of 
this  notice. 
ADDRESSES:  The  [meeting  will  be  held  in 
the  Employees  L  aunge.  Administration 
Gaithersburg, 


Building,  at  NIS' 


Maryland.  Pleasi  i  note  admittance 


instructions  under  SUPPLEMENTARY 
INFORMATION  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cauffman,  National 
Construction  Safety  Team  Advisory 
Committee,  National  Institute  of 
Standards  and  Technology,  100  Bureau 
Drive,  MS  8611,  Gaithersburg,  Maryland 
20899-8611,  telephone  number  (301) 
975-6051,  fax  (301)  975-6122,  or  via  e- 
mail  at  stephen.cauffman@nist.gov. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  requirements  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  app.  2,  notice  is  hereby  given  that 
the  National  Construction  Safety  Team 
(NCST)  Advisory  Committee 
(Committee).  National  Institute  of 
Standards  and  Technology  (NIST),  will 
meet  Tuesday,  August  26,  2003,  from  10 
a.m.  to  5  p.m.  and  Wednesday,  August 
27,  2003,  from  9  a.m.  to  2  p.m.  at  NIST 
headquarters  in  Gaithersburg,  Maryland. 

The  Committee  was  established 
pursuant  to  Section  1 1  of  the  National 
Construction  Safety  Team  Act  (15  U.S.C. 
7310).  The  Committee  is  composed  of 
ten  members  appointed  by  the  Director 
of  NIST  who  were  selected  for  their 
technical  expertise  and  experience, 
established  records  of  distinguished 
professional  service,  and  their 
knowledge  of  issues  affecting  teams 
established  under  the  NCST  Act.  The 
Committee  will  advise  the  Director  of 
NIST  on  carrying  out  investigations  of 
building  failures  conducted  under  the 
authorities  of  the  NCST  Act  that  became 
law  in  October  2002  and  will  review  the 
procedures  developed  to  implement  the 
NCST  Act  and  reports  issued  under 
section  8  of  the  NCST  Act. 

The  purpose  of  this  meeting  is  to 
discuss  the  implementation  of  the  NCST 
Act.  The  agenda  will  include  briefings 
and  discussions  on  implementation  of 
the  Act,  criteria  for  launching  an 
investigation,  the  process  for  the 
selection  of  outside  experts,  and  the  two 
investigations  that  NIST  is  currently 
conducting  under  the  Act.  In  addition. 


there  will  be  a  planning  session  on  the 
preparation  of  the  NCST  Advisory 
Committee  Annual  Report.  The  agenda 
may  change  to  acconmiodate  Committee 
business.  The  final  agenda  will  be 
posted  on  the  Web  site  [http:// 
www.nist.gov/ncst). 

Individuals  and  representatives  of 
organizations  who  would  like  to  offer 
comments  and  suggestions  related  to  the 
Committee's  affairs,  NCST  Act 
implementation,  the  WTC  Investigation, 
and  the  Rhode  Island  Nightclub 
Investigation  are  invited  to  request  a 
place  on  the  agenda.  Approximately  one 
hour  will  be  reserved  for  public 
comments,  and  speaking  times  will  be   , 
assigned  on  a  first-come,  first-served 
basis.  The  amount  of  timie  per  speaker 
will  be  determined  by  the  number  of 
requests  received,  but  is  likely  to  be  5 
minutes  each.  Speakers  who  wish  to 
expand  upon  their  oral  statements, 
those  who  had  wished  to  speak  but 
could  not  be  accommodated  on  the 
agenda,  and  those  who  were  unable  to 
attend  in  person  are  invited  to  submit 
written  statements  to  the  NCST 
Advisory  Committee.  Written  comments 
may  be  submitted  via  e-mail  to 
ncstac@nist.gov.  Questions  from  the 
public  will  not  be  considered  during 
this  period. 

All  visitors  to  the  National  Institute  of 
Standards  and  Technology  site  will 
have  to  pre-register  to  be  admitted. 
Anyone  wishing  to  attend  this  meeting 
must  register  by  c.o.b.  Friday,  August 
22,  2003,  in  order  to  attend.  Please 
submit  your  name,  time  of  arrival,  e- 
mail  address  and  phone  number  to 
Stephen  Cauffman  and  he  will  provide 
you  with  instructions  for  admittance. 
Non-U.S.  citizens  must  also  submit  their 
country  of  citizenship,  title,  employer/ 
sponsor,  and  address.  Mr.  Caufftnan's  e- 
mail  address  is 

stephen.cauffman@nist.gov  and  his 
phone  number  is  (301)  975-6051. 
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Dated:  August  7,  2003. 
Arden  L.  Bement,  Jr., 
Director. 
[FR  Doc.  03-20575  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  3S10-1»-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080503D] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conunerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
public  meeting  of  the  Highly  Migratory 
Species  (HMS)  Advisory  Panel  (AP)  and 
a  joint  meeting  of  the  HMS  AP  and  the 
Billfish  AP. 

DATES:  The  HMS  AP  meeting  is 
scheduled  to  begin  at  2  p.m.  on 
Tuesday,  August  26,  2003.  The  joint 
meeting  of  the  HMS  AP  and  the  Billfish 
AP  is  scheduled  to  begin  at  8:30  a.m.  on 
Wednesday,  August  27,  2003,  and  will 
conclude  by  3  p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  at  the  New  Orleans  Airport  Hilton, 
901  Airline  Highway,  Kenner,  LA; 
telephone:  504-469-5000. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steven  Atran,-  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Council;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The  HMS 
AP  will  convene  to  receive  a 
presentation  from  NMFS  on  bycatch  of 
sharks  in  the  Gulf  menhaden  purse 
seine  fishery,  and  will  review  Draft 
Amendment  1  to  the  Fishery 
Management  Plan  (FMP)  for  Atlantic 
Tuna,  Swordfish,  and  Sharks  (HMS 
Amendment  1),  which  is  being 
developed  by  the  HMS  Division  of 
NMFS. 

The  HMS  AP  and  Billfish  AP  will 
jointly  review  possible  alternatives  to  be 
included  in  an  environmental  impact 
statement  (EIS)  for  proposed 
Amendment  2  to  the  FMP  for  Atlantic 
Tuna,  Swordfish,  and  Sharks  (HMS 
Amendment  2),  and  proposed 
Amendment  2  to  the  FMP  for  Atlantic 
Billfish  (Billfish  Amendment  2),  which 


are  also  being  developed  by  the  NMFS 
HMS  Division. 

The  APs  will  also  review  several  draft 
recommendations  made  to  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
concerning  integrated  monitoring  and 
control  measures  in  the  ICCAT 
Convention  Area.  These  draft 
recommendations,  which  were  made  by 
the  ICCAT  Working  Group  to  Develop 
Integrated  Monitoring  and  Control 
Measures,  held  in  Madeira,  Portugal 
May  26-28,  2003,  include  a 
recommendation  to  require  that  all 
vessels  fishing  in  the  ICCAT  Convention 
Area  be  authorized  by  licenses  or 
permits;  a  recommendation  that  a  vessel 
monitoring  system  (VMS)  be  required 
on  fishing  vessels  exceeding  20  meters 
(65  feet)  in  length;  and  a 
recommendation  that  would  require  the 
use  of  fishing  logbooks  for  all  fisheries. 
This  would  include  commercial  and 
recreational. 

HMS  Draft  Amendment  1  includes 
alternatives  to  revise  the  large  coastal 
shark  rebuilding  plan;  outline  a 
procedure  to  prevent  overfishing  of 
finetooth  sharks;  revise  commercial 
.  quota  levels;  implement  regional  and 
trimester  quotas;  eliminate  a 
conunercial  minimum  size;  revise 
recreational  retention  and  size  limits; 
establish  handline  and  rod  and  reel  as 
the  only  authorized  gears  in  the 
recreational  shark  fishery;  remove 
deepwater  and  other  sharks  from  the 
management  unit  and  continue  data 
collection  only;  retain  the  existing 
regulations  on  the  prohibited  species 
group  but  establish  criteria  by  which  to 
add/remove  species  to/from  the  group; 
allow  strikenet  gear  only  in  the  shark 
gillnet  fishery;  implement  a  time/area 
closure  for  bottom  longline  fishing  in 
the  mid-Atlantic  region  from  January 
through  July  to  protect  sandbar  and 
dusky  shark  nursery  and  pupping  areas; 
require  vessel  monitoring  systems  on 
shark  bottom  longline  and  gillnet 
vessels  to  enforce  time/area  closures; 
require  the  use  of  non-stainless  steel 
hooks  and  the  possession  of  line 
clippers,  dipnets,  and  dehooking 
devices  on  vessels  with  shark  bottom 
longline  gear;  require  bottom  longline 
vessels  to  move  1  nautical  mile  after  an 
interaction  with  a  protected  species; 
update  and  revise  essential  fish  habitat 
identifications  for  species  whose  stock 
status  has  changed;  provide  criteria  to 
increase  or  decrease  essential  fish 
habitat  for  individual  species  based  on 
special  needs;  and  develop  a  separate 
display  permitting  system  for  sharks 
apart  from  research  or  exempted  fishing 
permits. 


The  EIS  for  proposed  HMS 
Amendment  2  and  proposed  Billfish 
Amendment  2  is  intended  to  address 
issues  regarding  quota,  allocation  of 
Atlantic  bluefin  tima  (BFT),  swordfish, 
emd  sharks  among  and  within  domestic 
fishing  categories,  examine  management 
alternatives  to  improve  and  streamline 
the  current  HMS  limited  access  permit 
program,  conduct  a  five  year  review  of 
HMS  essential  fish  habitat  (EFH) 
identifications,  and  address  exempted 
fishing  and  scientific  research 
permitting  issues  consistent  with 
rebuilding  plans,  the  Magnusori-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  Atlantic 
Tunas  Convention  Act  (ATCA),  and 
other  relevant  Federal  laws.  NMFS  is 
requesting  comments  on  the  above 
measures  including,  but  not  limited  to, 
HMS  quota  allocations,  permitting, 
revisions  to  the  limited  access 
management  program,  and  updates  to 
EFH  information. 

The  HMS  and  Billfish  APs  will 
provide  their  advice  on  the  above 
actions  to  the  Council.  The  Council  will 
consider  the  advice  from  the  APs  and 
will  develop  its  recommendations 
during  the  September  8-11,  2003, 
Council  meeting  in  Baton  Rouge,  LA. 
The  Coimcil's  recommendations  and  the 
recommendations  of  the  APs  will  be 
submitted  to  the  NMFS  HMS  Division 
and  to  ICCAT  as  appropriate  during  the 
public  comment  periods  for  the 
respective  actions. 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
APs  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  APs  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  haslieen  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency  .Copies  of  the 
agenda  can  be  obtained  by  calling  813- 
228-2815. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  Council  (see 
ADDRESSES)  by  August  19,  2003. 
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Dated:  August  fc.  2003. 
Richard  W.  Surd 
Acting  Director. 
Fisheries.  Nationi  d 
(FR  Doc.  03-2051 1 
HLUNG  CODE  3510-  !2-« 


C*ffi 


'ice  of  Sustainable 
Marine  Fisheries  Service. 
Filed  8-11-03:  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080503C] 

New  England  Fishery  Management 
Council;  Publid  Meetings 

AGENCY:  National 

Service  (NMFS 

Atmospheric 

Commerce. 

ACTION:  Notice  (  fa  public  meeting 


Marine  Fisheries 
National  Oceanic  and 
Administration  (NOAA), 


summary:  The  f  lew  England  Fishery 
Management  Cc  uncil  (Coimcil)  is 
scheduling  a  pu  jlic  meeting  of  its 
Herring  Oversig  it  Committee  in 
September,  200  I.  Recommendations 
from  the  commi  ttee  will  be  brought  to 
the  full  Council  for  formal  consideration 
and  action,  if  af  propriate. 
DATES:  The  mee  ;ing  will  held  on 
Wednesday,  Se]  itember  3,  2003  at  8  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Crowne  Pla;  a,  801  Greenwich  Ave., 
Warwick,  Rl  021 .86. 

Council  addn  ss:  New  England 
Fishery  Manage  nent  Council,  50  Water 
Street,  Newburv  port.  MA  01950. 
FOR  FURTHER  INF  ORMATION  CONTACT:  Paul 
J.  Howard,  Exec  jtive  Director.  New 
England  Fishen  Management  Coimcil; 
telephone:  (978;  465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  i  eview  progress  to  date 
on  development  of  alternatives  for 
analysis  in  Ame  [idment  1  to  the  Herring 
Fishery  Manage  nent  Plan  (FMP).  They 
will  review  Hen  ing  Advisory  Panel 
recommendatioi  is  regarding  the  range  of 
alternatives  for  j  ^endment  1 .  They 
will  also  receive  and  discuss  Council 
staff  report  on  ii  formation  related  to  the 
role  of  herring  ii  i  the  ecosystem  and  the 
importance  of  hi  srring  as  a  forage 
species.  Also  on  the  agenda  will  be 
developing  Com  mittee 
recommendatioi  is  for  Council 
consideration  re  yarding  the  range  of 
alternatives  for  ;  nalysis  in  the 
Amendment  1  E  raft  Environmental 
Impact  Statemei  t  (DSEIS). 

Although  non  emergency  issues  not 
contained  in  thi  i  agenda  may  come 
before  this  grouj  i  for  discussion,  those 
issues  may  not  1  e  the  subject  of  formal 
action  during  th  s  meeting.  Action  will 
be  restricted  to  t  lose  issues  specifically 


listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  August  6,  2003. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[PR  Doc.  03-20510  Filed  8-11-03;  6:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080603E] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Coimcil's  (Council)  Crab 
Plan  Team  will  meet  on  September  22- 
24,  2003  Kodiak,  AK. 
DATES:  The  meetings  will  be  held  on 
September  22,  2003,  1-5  p.m.; 
September  23,  8  a.m.  -  5  p.m.;  and 
September  24,  8  a.m.  -  3  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Alaska  Fisheries  Research  Center, 
Near  Island,  Kodiak,  AK  99615. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Stram,  Council  staff,  telephone: 
907-271-2809. 
SUPPLEMENTARY  INFORMATION: 

Agenda 

Assemble  the  Stock  Assessment  and 
Fishery  Evaluation;  Review  the  Crab 
Plan  Team  Terms  of  Reference'; 
Guideline  Harvest  Levels;  Pribilof  blue 
king  crab  rebuilding  plan  and 
overfishing  definitions;  Develop 
recommendations  for  Council  and 
Alaska  Board  of  Fisheries. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 


before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  August  6,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  03-20512  Filed  8-11-03;  8:45  am] 

BiLUNG  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  080603F] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  (Coimcil)  Steller 
Sea  Lion  (SSL)  Mitigation  Committee 
will  meet  in  Seattle,  WA. 
DATES:  The  meetings  will  be  held  on 
August  27,  2003,  through  August  29, 
2003,  fi-om  8:30  a.m.  until  5  p.m.  each 
day. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE.,  Building  4, 
Traynor  Seminar  Room  2079,  Seattle, 
WA  98115. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Wilson,  Council  staff; 
telephone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
Committee  is  scheduled  to  review 
proposals  to  amend  Steller  sea  lion 
protection  measures  in  the  Gulf  of 
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Alaska  groimdfish  fishery  management 
plan  to  address  pertinent  fishery 
management  problems  and  concerns. 
The  Committee  will  develop 
recommendations  for  the  Council  to 
consider  at  its  October  meeting. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  August  6,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainble  Fisheries, 
National  Marine  Fisheries  Service. 
[FR  Doc.  03-20513  Filed  8-11-03;  8:45  am] 
BILUNG  COOE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosoheric 
Administration 

[LD.071003F] 

Pacific  Fishery  Management  Council; 
Public  Meeting;  Cancellation 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  cancellation  of  public 

meeting. 

SUMMARY:  The  September  3-5,  2003, 
meeting  of  the  Ad  Hoc  Groimdfish 
Habitat  Technical  Review  Committee  to 
be  held  in  Seattle,  WA,  that  was 
scheduled  for  1  p.m.  to  6  p.m.  on 
Wednesday,  September  3,  2003;  8:30 
a.m.  to  6  p.m.  on  Thursday,  September 
4;  and  8:30  to  3  p.m.  on  Friday, 
September  5,  has  been  cancelled. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Steve  Copps,  Senior  Policy  Analyst, 
NOAA  Fisheries,  telephone:  206-526- 
6187. 

SUPPLEMENTARY  INFORMATION:  The  initial 
notice  was  published  on  July  17,  2003 


(68  FR  42401).  The  meeting  vdll  be 
rescheduled  for  a  later  date  and 
aimounced  in  the  Federal  Register.  The 
purpose  of  the  meeting  was  to  consider 
the  assessment  of  essential  fish  habitat 
for  Pacific  Coast  groundfish  in  its 
entirety,  including  developments  in  the 
analytical  framework  and  data 
consolidation. 

Dated:  August  6,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  03-20514  Filed  8-11-03;  8:45  am) 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0034] 

Federal  Acquisition  Regulation; 
Information  Collection;  Examination  of 
Records  by  Comptroller  General  and 
Contract  Audit 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance  (9000-0034). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  examination  of  records  by 
comptroller  general/audit-negotiation 
now  retitled  examination  of  records  by 
comptroller  general  and  contract  audit. 
The  clearance  currently  expires  on 
November  30,  2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 


respond,  through  the  use  of  appropriate  . 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
October  14,  2003. 

ADDRESSES:  Submit  comments, 
including  suggestions  for  reducing  this 
burden,  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Street,  NW,  Room  4035. 
Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Loeb,  Policy  Advisor,  Office  of 
Acquisition  Policy,  GSA,  (202)  501- 
0650. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  Audit  and  Records-Negotiation 
clause,  52.215-2;  Contract  Terms  and 
Conditions  Required  to  Implement 
Statutes  or  Executive  Orders- 
Commercial  Items  clause,  52.212-5(d); 
and  Audit  and  Records-Sealed  Bidding 
clause,  52.214-26.  implement  the 
requirements  of  10  U.S.C.  2313,  41 
U.S.C.  254,  and  10  U.S.C.  2306.  The 
statutory  requirements  are  that  the 
Comptroller  General  and/or  agency  shall 
have  access  to,  and  the  right  to,  examine 
certain  books,  documents  and  records  of 
the  contractor  for  a  period  of  3  years 
after  final  payment.  The  record 
retention  periods  required  of  the 
contractor  in  the  clauses  are  for 
compliance  with  the  aforementioned 
statutory  requirements.  The  information 
must  be  retained  so  that  audits 
necessary  for  contract  surveillance, 
verification  of  contract  pricing,  and 
reimbursement  of  contractor  costs  can 
be  performed. 

B.  Annual  Reporting  Burden 

Respondents:  19,142. 

Responses  Per  Respondent:  20. 

Total  Responses:  382,840. 

Hours  Per  Response:  0.167. 

Total  Burden  Hours:  63,934. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  fi'om 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0034, 
Examination  of  Records  by  Comptroller 
General  and  Contract  Audit  in  all 
correspondence. 

Dated:  August  6,  2003. 
Laura  G.  Auletta, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-20443  Filed  8-11-03;  8:45  am]  . 
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DEPARTMENT  pF  DEFENSE 

Office  of  the  Secretary 

The  Joint  Staff.  National  Defense 
University,  Board  of  Visitors  K^eeting 

AGENCY:  Nation!  1  Defense  University, 

DoD. 

ACTION:  Notice  o  F  open  meeting. 


The 


SUMMARY 

Defense 
scheduled  a 
Visitors  (BOV) 

DATES:  The 
September  9th, 
14:00 


P  esident,  National 
Univers  ity  (NDU)  has 

of  the  Board  of 


me<  ting  i 


mee^g  will  be  held  on 
003  from  09:00  to 


ADDRESSES:  The 

Room  155  Marshall 
National  Defensi  i 
Avenue,  Fort  MqNair 
20319-5066. 


Board  will  meet  in 

Hall,  Building  62, 
University,  300  5th 
Washington,  DC 


FOR  FURTHER  INFORMATION 

NDU  Deputy  C;h 
Assist  Vice  President 
Administration 
National  Defens( 
1.  McNair,  Wash  ngt 
To  reserve  seatir  g 
persons  should 
Mr.  Mann,  at 


(2C2) 


SUPPLEMENTARY 

agenda  will 
teaching  researc 
for  the  National 
its  components, 
the  public  howe 
will  therefore  be 
on  a  first  come, 

POC  for  outsiffe 
Michael  Maiui 
Secretary,  at 
(202) 685-3903. 

Dated:  July  31, 
Patricia  L.  Toppi 

Alternate  OSD  Fedhral 
Officer.  Departmer  f 
|FR  Doc,  03-20442 

8ILUNG  COOE  5001-Ot  -M 


CONTACT: 

f  Operations  Officer  & 
for 
vlr.  Michael  Mann, 
University,  Fort  Lesley 
on,  DC  20319-5066. 
space,  interested 
(Contact  the  NDU,  POC 
685-3903. 


'^formation:  The 
addqess  current  and  future 
and  outreach  issues 
)efense  University  and 
he  meeting  is  open  to 
er,  space  is  limited  and 
allocated  to  observers 
served  basis, 
interests  in  Mr. 
Executive 
ma^nm@ndu.edu  and/or 


f  rst 


lOV 


2  103. 


in|  ;s. 


Register  Liaison 
of  Defense. 
Filed  8-11-03;  8:45  am] 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Seoretary 

Senior  Executive  Service  Performance 
Review  Board     ' 


agency:  Office  o 
of  the  Departmer  t 

ACTION:  Notice 


the  Inspector  General 
of  Defense. 


t  le 


summary:  This  nt)tice 
appointment  of 
Senior  Executive 
Performance  Rev 
Office  of  the 


aimounces  the 
members  of  the 
Service  (SES) 
ew  Board  (PRB)  for  the 
Insdector  General  of  the 


Department  of  Defense  (OIG  DoD),  as 
required  by  5  U.S.C.  4314{c){14). 

The  PRB  provides  fair  and  impartial 
review  of  SES  performance  appraisals 
and  makes  recommendations  regarding 
performance  ratings  and  performance 
awards  to  the  Inspector  General. 
EFFECTIVE  DATES:  August  11.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Peterson,  Director,  Human 
Capital  Directorate,  Office  of  the  Chief 
of  Staff,  OIG  DoD,  400  Armv  Navy 
Drive,  Arlington,  VA  22202",  (703)  602- 
4516. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.C.  4314(c)(4),  the 
following  executives  are  appointed  to 
the  OIG,  DoD  PRB: 
Charles  W.  Beardall,  Director,  Defense 

Criminal  Investigative  Service,  ODIG- 

Investigations. 
Patricia  A.  Brannin,  Assistant  Inspector 

General  for  Audit  Policy  and 

Oversight,  ODIG-Inspections  and 

Policy. 
David  A.  Brinkman,  Director,  Audit 

Follow-Up  and  Technical  Support, 

ODIG-Auditing. 
Thomas  F.  Gimble,  Acting  Deputy 

Inspector  General  for  Intelligence. 
Paul  J.  Granetto,  Director,  Defense 

Financial  Auditing  Service,  ODIG- 
Auditing. 
Louis  J.  Hansen,  Deputy  Inspector 

General  for  Inspections  and  Policy. 
Francis  E.  Reardon,  Deputy  Inspector 

General  for  Auditing. 
Richard  T.  Race,  Deputy  Inspector 

General  for  Investigations. 
David  K.  Steensma,  Deputy  Assistant 

Inspector  General  of  Auditing. 
Shelton  R.  Young,  Director,  Readiness 

and  Logistic  Support,  ODIG-.Auditing. 

Dated:  August  5.  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

[FR  Doc.  03-20441  Filed  8-11-03;  8:45  am] 

BILUNG  COOE  5001-08-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  11,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 


Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.  eop  .gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection  ^and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  August  6.  2003. 
Angela  C.  Arrington, 

Leader.  Regulator}'  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  the  Under  Secretary 

Type  o//?ev/ew;  New. 

Title:  Clearance  of  Data  Collection 
Instruments  for  the  Evaluation  of  the 
Teaching  American  History  Program. 

Frequency:  On  occasion. 

Affected  Public:  Not-for-profit 
institutions;  State,  local  or  Tribal  Gov't, 
SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  2,998. 

Burden  Hours:  2,492. 

Abstract:  The  evaluation  of  the 
Teaching  American  History  Grants 
Program  (TAH  program)  is  the  first 
national  study  of  Federal  support  for 
teacher  training  in  traditional  American 
history.  The  study  will  gather  data  from 
the  directors  of  projects  supported  by 
TAH  grants,  and  from  teachers  who 
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have  participated  in  activities  supported 
by  TAH  grants.  The  purpose  of  the 
evaluation  is  to  inform  future 
reauthorizations  of  the  TAH  program 
and  to  inform  other  Federal  programs 
focusing  on  teacher  training  in  specific 
areas. 

.  Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2288.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  should  be  addressed  to 
Vivian  Reese,  Department  of  Education, 
400  Maryland  Avenue,  SW.,  Room  4050, 
Regional  Office  Building  3,  Washington, 
DC  20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/ or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  her  e-mail 
address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-20465  Filed  8-11-03;  8:45  am] 
BILUNG  COOE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.  84.200A] 

Office  of  Postsecondary  Education; 
Graduate  Assistance  in  Areas  of 
National  Need  (GAANN)  Program; 
Notice  Inviting  Applications  for  New 
Awards  for  Fiscal  Year  (FY)  2004 

Purpose  of  Program:  GAANN 
provides  fellowships  in  areas  of  national 
need  to  assist  graduate  students  with 
excellent  academic  records  wlTb 
demonstrate  financial  need  and  plan  to 
pursue  the  highest  degree  available  in 
their  courses  of  study. 

Eligible  Applicants:  Academic 
departments  of  institutions  of  higher 
education  that  meet  the  requirements  in 
the  program  regulations  at  34  CFR 
648.2. 

Applications  Available:  October  1, 
2003. 

Deadline  for  Transmittal  of 
Applications:  November  7,  2003. 

Deadline  for  Intergovernmental 
Review:  January  7,  2004. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$10,015,000  for  the  GAANN  Program 
new  awards  for  FY  2004.  The  actual 


level  of  funding,  if  any,  depends  on 
final  congressional  action.  However,  we 
are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
process,  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards: 
$124,668-5750,000. 

Estimated  Average  Size  of  Awards: 
$208,645. 

Estimated  Number  of  Awards:  48.. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

SUPPLEMENTARY  INFORMATION: 

Stipend  Level:  The  Secretary  will 
determine  the  GAANN  fellowship 
stipend  for  the  academic  year  2004- 
2005  based  on  the  level  of  support 
provided  by  the  National  Science 
Foundation  (NSF)  graduate  fellowships 
as  of  February  1,  2004,  except  that  the 
amount  will  be  adjusted  as  necessary  so 
as  not  to  exceed  the  GAANN  fellow's 
demonstrated  level  of  financial  need. 

Institutional  Payment:  The  Secretary 
will  determine  the  institutional 
payment  for  the  academic  year  2004- 
2005  by  adjusting  the  previous 
academic  year  institutional  payment, 
which  is  $11,296  per  fellow,  by  the  U.S. 
Department  of  Labor's  Consumer  Price 
Index  for  the  2003  calendar  year. 

Project  Period:  Up  to  36  months. 

Page  Limit:  The  application  narrative 
(Part  in  of  the  application)  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
yoiu-  application.  You  must  limit  Part  III 
as  follows: 

Applications  in  a  single  discipline 
must  be  limited  to  no  more  than  40 
pages. 

Interdisciplinary  applications,  as 
defined  below,  must  be  limited  to  no 
more  than  60  pages. 

Multidisciplinary  applications,  as 
defined  below,  must  be  limited  to  no 
more  than  40  pages  for  each  academic 
discipline  included  in  the  proposal. 

All  applications  (single  discipline. 
Interdisciplinary  and  Multidisciplinary) 
must  apply  the  following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  all  text  in  charts, 
tables,  figures,  and  graphs.  Charts, 
tables,  figures,  and  graphs  presented  in 
the  application  narrative  do  count 
toward  the  page  limit. 

•  Use  a  font  that  is  either  12 -point  or 
larger  or  no  smaller  than  10  pitch 
(character  per  inch). 


•  Appendices  are  limited  to  the 
following:  Curriculimi  vitae — no  more 
than  two  pages  per  faculty  member;  a 
course  listing;  letters  of  support; 
bibliography;  and  one  additional 
optional  appendix  relevant  to  the 
support  of  the  proposal,  not  to  exceed 
five  pages. 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet;  Part  II,  the  budget 
section;  the  assurances  and 
certifications;  the  one-page  abstract;  or 
the  appendices.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  ni. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Note:  Interdisciplinary  applications  request 
funding  for  a  single  proposed  program  of 
study  that  involves  academic  fields  in  two  or 
more  disciplines. 

Multidisciplinary  applications  request 
funding  for  two  or  more  proposed 
programs  of  study  that  are  independent 
and  unrelated  to  one  another. 
Applicants  must  abide  by  these 
definitions  of  "Interdisciplinary"  and 
"Multidisciplinary"  when  applying  the 
page  limit  standards. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  86, 
97,  98,  and  99;  and  (b)  The  regulations 
for  this  program  in  34  CFR  part  648. 

Priority 

Absolute  Priority:  This  competition 
focuses  on  projects  designed  to  meet  a 
priority  in  die  regulatioiis  for  this 
program  (34  CFR  648.33). 

Areas  of  National  Need:  A  project 
must  provide  fellowships  in  one  or 
more  of  the  following  areas  of  national 
need:  biology,  chemistry,  computer  and 
information  sciences,  engineering, 
geological  and  related  sciences, 
mathematics,  and  physics. 

Under  34  CFR  75.105(c)(3)  we 
consider  only  applications  that  meet  the 
priority. 

Performance  Measures 

Under  the  Government  Performance 
and  Results  Act  (GPRA),  two  measures 
have  been  developed  for  evaluating  the 
overall  effectiveness  of  the  GAANN 
Program:  (1)  To  increase  the  percentage 
of  GAANN  fellows  who  obtain  a 
doctorate  degree  in  an  area  of  national 
need;  and  (2)  To  increase  the  percentage 
of  GAANN  fellows  from  traditionally 
underrepresented  popidations. 

All  grantees  will  be  expected  to 
submit  an  annual  performance  report 
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Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2004,  the  Department  is 
continuing  to  expand  its  pilot  project  for 
electronic  submission  of  applications  to 
include  additional  formula  grant 
programs  and  additional  discretionary 
grant  competitions.  The  GAANN 
program-CFDA  84. 2 00 A  is  one  of  the 
programs  included  in  the  pilot  project. 
If  you  are  an  applicant  imder  QAANN, 
you  must  submit  your  application  to  us 
in  electronic  format  or  receive  a  waiver. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-Application).  Users  of  e-Application 
will  be  entering  data  on-line  while 
completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  The  data  you  enter  on- 
line will  be  saved  into  a  database.  We 
shall  continue  to  evaluate  the  success  of 
e-Application  and  solicit  suggestions  for 
its  improvement. 

If  you  participate  in  e-Application, 
please  note  the  following: 

•  When  you  enter  the  e-Application 
system,  you  will  find  information  about 
its  hours  of  operation.  We  strongly 
recommend  that  you  do  not  wait  until 
the  application  deadline  date  to  initiate 
an  e-Application  package. 

•  You  will  not  receive  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format. 

•  You  must  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Education 
Assistance  (ED  424),  Budget  Information 
Sheet,  and  all  necessary  assurances  and 
certifications. 

•  Your  e-Application  must  comply 
with  any  page  limit  requirements 
described  in  this  notice. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Education  Assistance  (ED  424) 
to  the  Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  e-Applicadon. 

2.  The  institution's  Authorizing 
Representative  must  sign  the  ED  424. 

3.  Place  the  PR/ Award  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

4.  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 


•  We  may  request  that  you  give  us 
original  signatures  on  other  forms  at  a 
later  date. 

•  Application  Deadline  Date 
Extension  in  Case  of  System 
Unavailability:  If  you  are  prevented 
from  submitting  your  application  on  the 
application  deadline  date  because  the  e- 
Application  system  is  unavailable,  we 
will  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

1 .  You  must  be  a  registered  user  of  e- 
Application  and  havp  initiated  an  e- 
Application  for  this  competition;  and 

2.  (a)  The  e-AppIication  system  must 
be  unavailable  for  60  minutes  or  more 
between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC  time,  on  the 
application  deadline  date;  or 

fb)  The  e-Application  system  must  be 
unavailable  for  any  period  of  time 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC  time)  on  the 
application  deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  or 
to  confirm  the  Department's 
acknowledgement  of  any  system 
unavailability,  you  may  contact  either: 
(1)  The  person  listed  elsewhere  in  this 
notice  under  FOR  FURTHER  INFORMATION 
CONTACT  or  (2)  the  e-GRANTS  help  desk 
at  1-888-336-8930. 

You  may  access  the  electronic  grant 
application  for  GAANN  at:  http://e- 
grants.ed.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brandy  Silverman,  U.S.  Department  of 
Education,  Graduate  Assistance  in  Areas 
of  National  Need  Program,  1990  K  Street 
NW.,  Suite  6000,  Washington,  DC 
20006-8521.  Telephone:  (202)  502-7886 
or  via  Intejpet:  ope_gaann@ed.gov. 

If  you  use  a  telecommunication 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
hsted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 
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Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister 

To  use  PDF  you  must  have  adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fi-ee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

You  may  also  view  this  document  in 
PDF  at  the  following  site:  http:// 
www.  ed.gov/hep/iegps/gaann.html. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html.   ■ 

Program  Authority:  20  U.S.C.  1135. 

Dated:  August  7,  2003. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Postsecondary 
Education. 

[PR  Doc.  03-20520  Filed  8-11-03;  8:45  am] 
BILUNG  CODE  400(H>1-P 


DEPARTMENT  OF  ENERGY 

Availability  of  Draft  Strategic  Plan  and 
Request  for  Public  Comment 

AGENCY:  Office  of  Management,  Budget 
and  Evaluation/Chief  Financial  Officer, 
U.S.  Department  of  Energy. 
ACTION:  Notice  of  Availability  of  Draft 
Strategic  Plan  and  request  for  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  the  Department  of 
Energy's  draft  Strategic  Plan.  The 
Government  Performance  and  Results 
Act  of  1993  requires  that  federal 
agencies  update  their  Strategic  Plans 
every  three  years  and,  in  doing  so, 
solicit  the  views  and  suggestions  of 
those  entities  potentially  affected  by  or 
interested  in  the  plan.  Therefore,  the 
Department  is  interested  in  receiving 
comments  on  our  draft  Strategic  Plan. 
DATES:  Comments  are  due  by  September 
11,  2003.  If  comments  are  received  late, 
we  will  consider  them  to  the  extent 
practicable. 

ADDRESSES:  The  draft  Strategic  Plan  is 
available  on  the  Department's  homepage 
at  http://www.doe.gov.  You  can  provide 
your  comments  on-line  directly  through 
the  Web  site  or  by  e-mail  to 
StrategicPlan@hq.doe.gov.  You  can  also 


send  written  comments  or  requests  for 
a  hard  copy  of  the  plan  to:  Dr.  William 
G.  Kennedy,  U.S.  Department  of  Energy, 
Office  of  Program  Analysis  and 
Evaluation,  ME-20, 1000  Independence 
Avenue  SW,  Washington,  DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  Kennedy  at  (202)  586-0423. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Energy  (DOE)  was 
established  in  October  1977.  Twenty- 
five  years  later,  DOE  has  a  budget  of 
$23.4  billion,  operates  24  research 
laboratories  and  facilities,  four  power 
administrations,  employs  14,500  federal 
and  100,000  contractor  employees,  and 
manages  the  environmental  cleanup 
from  50  years  of  nuclear  defense 
activities  that  impacted  two  million 
acres  in  communities  across  the 
country.  The  Department  has  amassed 
tremendous  scientific  and  technical 
capabilities  serving  America  in  ways 
never  anticipated  25  years  ago.  Those 
capabilities  will  be  applied  to  our 
overarching  mission  of  ensuring  the 
national  security. 

The  Government  Performance  and 
Results  Act  (GPRA)  requires  that  each 
federal  agency  update  their  strategic 
plan  every  three  years,  5  U.S.C.  306,  and 
submit  their  plan  to  the  Congress.  This 
draft  Strategic  Plan  describes  our 
mission,  our  strategic  goals  and 
strategies  to  achieve  those  goals  over  the 
next  20  years. 

Public  Participation  Policy 

It  is  the  policy  of  the  Department  to 
ensure  that  public  participation  is  an 
integral  and  effective  part  of  DOE 
activities  and  that  decisions  are  made 
with  the  benefit  of  significant  public 
perspectives. 

The  Department  recognizes  the  many 
benefits  to  be  derived  from  public 
participation  for  both  stakeholders  and 
DOE.  Public  participation  provides  a 
means  for  DOE  to  gather  a  diverse 
collection  of  opinions,  perspectives,  and 
values  from  the  broadest  spectrum  of 
the  public,  enabling  the  Department  to 
make  more  informed  decisions.  Public 
participation  benefits  stakeholders  by 
creating  an  opportunity  to  provide  input 
on  decisions  that  affect  their 
communities  and  oiu-  nation. 

We  anticipate  publishing  the  final 
Strategic  Plan  in  October  2003  and 
making  it  available  on  the  Internet  at 
that  time. 


Issued  in  Washington,  DC  on  August  6, 
2003. 

lames  T.  Campbell. 

Acting  Director,  Office  of  Management, 
Budget  and  Evaluation/Acting  Chief 
Financial  Officer. 

[FR  Doc.  03-20498  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  6450-01 -P 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Department  of  Energy's  Fleet 
Alternative  Fueled  Vehicle  Acquisition 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  U.S.  Department  of 

Energy 

ACTION:  Notice  of  Availability  of  the 

Department  of  Energy's  Annual  Report 

on  its  Alternative  Fueled  Vehicle 

Acquisitions  for  Fiscal  Year  2002. 

SUMMARY:  In  compliance  with  the 
Energy  Policy  Act  of  1992  and  Executive 
Order  13149,  this  notice  announces  the 
availability  of  the  2002  report  which 
summarizes  the  U.S.  Department  of 
Energy's  (DOE)  compliance  with  the 
annual  alternative  fueled  vehicle 
acquisition  requirement  for  its  vehicle 
fleet.  Additionally,  this  report  includes 
data  concerning  DOE's  efforts  to  reduce 
petroleum  consumption. 
ADDRESSES:  U.S.  Department  of  Energy. 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Office  of 
FreedomCAR  and  Vehicle  Technologies, 
EE-2G,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0121. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shabnam  Fardanesh  on  (202)  586-7011 
or  shabnam.fardanesh@ee.doe.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Energv  Policy  Act  of  1992  (42  U.S.C. 
13211-13219)  (EPAct)  as  amended  by 
the  Energy  Conservation  and 
Reauthorization  Act  of  1998  (Pub.  L. 
105-388)  and  Executive  Order  13149 
(April  2000)  require  Federal  fleets  to 
make  75  percent  of  their  new  covered 
vehicle  acquisitions  alternative  fueled 
vehicles,  beginning  in  fiscal  year  1999. 
In  fiscal  year  2002,  83  percent  of  the 
covered  vehicles  DOE  acquired  were 
alternative  fueled  vehicles,  exceeding 
the  75  percent  requirement  by  eight 
percent.  DOE  also  exceeded  its 
alternative  fueled  vehicle  acquisition 
requirements  in  fiscal  years  1999,  2000 
and  2001,  and  expects  a  similarly  high  , 
level  of  compliance  for  fiscal  years  2003 
and  2004. 

Pursuant  to  42  U.S.C.  13218,  DOE  and 
other  covered  agencies  are  required 
annually  to  submit  to  Congress  reports 


47918 


Federal  Register/ Vol.  68,  No.  155 /Tuesday,  August  12,  2003 /Notices 


T  lese  1 


V/eb 


on  their  altem^t 
acquisitions 
placed  on  a  publicly 
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Issued  in  Wash  ington,  DC,  on  August  6. 
2003. 

David  K.  Garmai 

Assistant  Secreta  y, 
Renewable  Energy '. 
IFRDoc.  O.V2045  7 
BILLING  CODE  6450-  )1-P 


,  Energy  Efficiency  and 
Filed  8-11-03:  8:45  ami 


FARM  CREDIT 


ADMINISTRAtrON 


Farm  Credit  Administration  Board; 
Regular  Meetir  g 


AGENCY:  Farm 
SUMMARY:  Notide 
pursuant  to 
Sunshine  Act  (i 
the  regular  mee  ing 
Administration 


le 


DATE  AND  TIME: 
the  Board  will 
the  Farm  Credit 
McLean,  Virgin 
from  9:00  a.m 
Board  concluded 


(Jredit  Administration, 
is  hereby  given, 
thelGovemment  in  the 
U.S.C.  552b(e)(3)),  of 
of  the  Farm  Credit 
Board  (Board), 
he  regular  meeting  of 
held  at  the  offices  of 
Administration  in 
a.  on  August  14,  2003, 
until  such  time  as  the 
its  business. 


FOR  FURTHER  INFORMATION 
Jeanette  C.  Brin  day 
Farm  Credit  Adpiinistration 
(703) 883-4009 


Farn 


ADDRESSES: 

Administration 
McLean,  Virgin 
SUPPLEMENTARY 
this  meeting  of 
to  the  public  (1 
and  parts  will 
In  order  to 
Board  meetings 
assistance  shou 
advance.  The 
at  the  meeting 


CONTACT: 

Secretary'  to  the 
Board, 
TTY  (703)  883-4056. 

Credit 
1501  Farm  Credit  Drive, 
a  22102-5090. 
INFORMATION:  Parts  of 
he  Board  will  be  open 
ited "space  available), 
closed  to  the  public, 
the  accessibility  to 
persons  requiring 
d  make  arrangements  in 
mptters  to  be  considered 


ini 


bj 


inert  ase 


are: 
Open  Session 

A.  Approval  of  dinutes 
July  10,  2003  (C|pen) 

B.  Reports 

•  Strategic  Plkn — Second  Quarter 
Goal  Status  Rep  art 

•  Financial  ' 
(FIRS)— Manag 

•  Loan  Und 


Ii  istitution  Rating  System 
4ment  Discussion 
Titing  Standards 


61  W 


C.  New  Businesf — Regulation 

nning.  and  Small  (YBS) 
Rafcchers — Proposed  Rule 


•  Young,  Beg 
Farmers  and 


Closed  Session* 

New  Business 

•  The  BaJcer-Botts  Review  of  Freddie 
Mac  and  Related  Issues 

•  FCS  Building  Association  Audit 
'Session  Closed-Exempt  pursuant  to  5 

U.S.C.  552b(c)(8)  and  (9). 

Dated:  August  8,  2003. 
Jeanette  C.  Brinkley, 

Secretary.  Farm  Credit  Administration  Board. 
IFR  Doc.  03-20582  Filed  8-8-03:  10:54  am] 

BILUNG  CODE  6705-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by.  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Companv 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  tluoughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
"regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  5, 
2003. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Wintrust  Financial  Corporation, 
Lake  Forest,  Illinois;  to  acquire  100 
percent  of  the  voting  shares  of 


Advantage  National  Bancorp,  Inc.,  Elk 
Grove  Village,  Illinois,  and  thereby 
indirectly  acquire  Advantage  National 
Bank,  Elk  Grove  Village,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  7,  2003. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  03-20505  Filed  8-11-03;  8:45  am) 
BILLING  COOE  621(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices,  Centers  for  Disease  Control 
and  Prevention,  Department  of  Health 
and  Human  Services 

ACTION:  Request  for  nominations  of 
candidates  to  serve  on  the  Advisory 
Committee  on  Immunization  Practices, 
Centers  for  Disease  Control  and 
Prevention,  Department  of  Health  and 
Human  Services. 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  is  soliciting 
nominations  for  possible  membership 
on  the  Advisory  Committee  on 
Immunization  Practices  (ACIP).  This 
committee  provides  advice  and 
guidance  to  the  Secretary  of  the 
Department  of  Health  and  Human 
Services,  and  the  Director  of  the  CDC, 
regarding  the  most  appropriate 
application  of  antigens  and  related 
agents  for  effective  communicable 
disease  control  in  the  civilian 
population.  The  committee  reviews  and 
reports  regularly  on  immunization 
practices  and  recommends 
improvements  in  the  national 
immunization  efforts. 

The  committee  also  establishes, 
reviews,  and  as  appropriate,  revises  the 
list  of  v.accines  for  administration  to 
children  eligible  to  receive  vaccines 
through  the  Vaccines  for  Children  (VFC) 
Program.  Nominations  are  being  sought 
for  individuals  who  have  expertise  and 
qualifications  necessary  to  contribute  to 
the  accomplishments  of  the  committee's 
objectives.  Nominees  will  be  selected 
based  upon  expertise  in  the  field  of 
immimization  practices;  multi- 
disciplinary  expertise  in  public  health; 
expertise  in  the  use  of  vaccines  and 
immunologic  agents  in  both  clinical  and 
preventive  medicine;  knowledge  of 
vaccine  development,  evaluation,  and 
vaccine  delivery;  or  knowledge  about 
consumer  perspectives  and/or  social 
and  community  aspects  of 
immunization  programs.  Federal 
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employees  will  not  be  considered  for 
membership.  Members  may  be  invited 
to  serve  up  to  four-year  terms. 
Consideration  is  given  to  representation 
fi-om  diverse  geographic  areas,  both 
genders,  ethnic  and  minority  groups, 
and  the  disabled.  Nominees  must  be 
U.S.  citizens. 

The  following  information  must  be 
submitted  for  each  candidate:  Name, 
affiliation,  address,  telephone  number, 
and  a  current  ciuriculum  vitae.  E-mail 
addresses  are  requested  if  available. 

Nominations  should  be  sent  in 
writing  and  postmarked  by  September  1 , 
2003,  to:  Demetria  Gardner,  National 
Immunization  Program,  CDC,  1600 
Clifton  Road,  NE.,  Mailstop  E-61. 
Atlanta,  Georgia  30333.  Telephone  and 
facsimile  submissions  cannot  be 
accepted. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  CDC  and 
the  Agency  for  Toxic  Substances  and 
Disease  Registry. 

Dated:  August  5,  2003. 
Alvin  Hall. 

Director,  Management  Analysis  and  Services 
Office,  Centers  for  Disease  Control  and 
Prevention. 
[FR  Doc.  03-20483  Filed  8-11-03;  8:45  am] 

BILLING  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  for  Injury 
Prevention  and  Control 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  subcommittee 
and  committee  meetings. 

The  Science  and  Program  Review 
Subcommittee  (SPRS)  and  the  Advisory 
Committee  for  Injury  Prevention  and 
Control  (ACIPC)  will  meet  to  evaluate 
and  discuss  applications  for  Program 
Announcement  Numbers  03077, 
Community-Based  Interventions  to 
Reduce  Motor  Vehicle-Related  Injiu"ies; 
03100,  Research  to  Improve  Smoke 
Alarm  Maintenance  and  Function; 
03106,  Development  and  Validation  of 
Measures  to  Assess  Outcomes  of  Mild 
Traumatic  Brain  Injury;  and  Small 
Business  Innovation  Research 
applications  reviewed  by  the  National 
Institutes  of  Health. 


Name:  Science  and  Program  Review 
Subcommittee  to  ACirc. 

Time  and  Dates:  2  p.m.-3:10  p.m..  August 
18,  2003. 

Place:  Koger.  Yale  Building,  Room  2054. 
2495  Flowers  Road.  Atlanta,  Georgia  30341. 

Status:  Open:  2  p.m.-2:10  p.m.,  August  18, 
2003.  Clo.sed:  2:20  p.m.-3:10  p.m.,  August 
18.2003. 

Purpose:  The  Subcommittee  provides 
advice  on  the  needs,  structure,  progress,  and 
performance  of  the  National  Center  for  Injurv 
Prevention  and  Control  (NCIPC)  programs. 
The  Subcommittee  provides  second-level 
scientific  and  programmatic  review  for 
applications  for  research  grants,  cooperative 
agreements,  and  training  grants  related  to 
injury  control  and  violence  prevention,  and 
recommends  approval  of  projects  that  merit 
further  consideration  for  funding  support. 
The  Subcommittee  also  advises  on  priorities 
for  research  to  be  supported  by  contracts, 
grants,  and  cooperative  agreements  and 
provides  concept  review  of  program 
proposals  and  announcements. 

Matters  To  Be  Discussed:  Agenda  items  for 
the  open  portion  of  the  oversight  include 
information  about  upcoming  meetings. 
Beginning  at  2:20  p.m.,  August  18,  2003, 
through  3:10  p.m.,  the  Subcommittee  will 
conduct  the  secondary  review  in  closed 
session.  The  secondary  review  will  include 
discussion  and  evaluation  of  results  of  the 
Disease.  Disability,  and  Injury  Prevention 
and  Control  Special  Emphasis  Panel's 
deliberations  of  applications  in  response  to 
Program  Announcements  #03077, 
Community-Based  Inter\'entions  to  Reduce 
Motor  Vehicle-Related  Injuries;  #03100. 
Research  to  Improve  Smoke  Alarm 
Maintenance  and  Function;  and  #03106, 
Development  and  Validation  of  Measures  to 
Assess  Outcomes  of  Mild  Traumatic  Brain 
Injury.  The  secondary  review  will  also 
include  discussion  and  evaluation  of  Small 
Business  Innovation  Research  applications 
reviewed  by  the  National  Institutes  of  Health. 
This  portion  of  the  meeting  will  be  closed  to 
the  public  in  accordance  with  provisions  .set 
forth  in  section  552b(c)(4)  and  (6),  title  5 
U.S.C,  and  the  Determination  ol  the  Director. 
Management  Analysis  and  Services  Office, 
CDC,  pursuant  to  Public  Law  92-463. 

Name:  Advisory  Committee  for  Injury 
Prevention  and  Control. 

Time  and  Dates:  3:15  p.m.-4  p.m..  August 
18,  2003. 

Place:  Koger/Yale  Building,  Room  2054, 
2495  Flowers  Road,  Atlanta,  Georgia  30341. 

Status:  Open:  3:15  p.m.-3;35  p.m.,  August 
18.  2003.  Closed:  3:35  p.m.-4:00  p.m.. 
August  18,  2003. 

Purpose:  The  committee  advises  and  makes 
recommendations  to  the  Secretary,  Health 
and  Human  Services,  the  Director,  CDC.  and 
the  Director.  NCIPC.  regarding  feasible  goals 
for  the  prevention  and  control  of  injury.  The 
committee  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities,  and  reviews  progress  toward  injur\' 
prevention  and  control.  The  committee 
provides  advice  on  the  appropriate  balance  of 
intramural  and  extramural  research,  and  also 
provides  guidance  on  the  needs,  structure, 
progress  and  performance  of  intramural 
programs,  and  on  extramural  scientific 


program  matters.  The  committee  provide» 
second-level  scientific  and  programmatic 
review  for  applications  for  research  grants, 
cooperative  agreements,  and  training  grants 
related  to  injury  control  and  violence 
prevention,  and  recommends  approval  of 
projects  that  merit  further  consideration  for 
funding  support.  The  committee  also 
recommends  areas  of  researc:h  to  be 
supported  by  contracts  and  cooperative 
agreements  and  provides  concept  review  of 
program  proposals  and  announcements. 

Matters  To  Be  Discussed:  Agenda  items  for 
the  open  portion  includes  an  update  on 
Center  activities.  Beginning  at  3:35  p.m., 
August  18.  2003.  through  4  p.m..  during  the 
closed  portion,  the  committee  will  vote  on 
results  of  the  secondary  review.  This  portion 
of  the  meeting  will  be  closed  to  the  public 
in  accordance  with  provisions  set  forth  in 
section  552b(c)(4)  and  (6),  title  5  U.S.C.  and 
the  Determination  of  the  Director, 
Management  Analysis  and  Services  Office, 
CDC,  pursuant  to  Public  Law  92-463.  Agenda 
items  are  subject  to  change  as  priorities 
dictate. 

Contact  Person  for  More  Information:  Ms. 
Louise  Galaska,  Executive  Secretary,  ACIPC, 
NCIPC,  CDC,  4770  Buford  Highway,  NE.,  M/ 
S  K02,  Atlanta,  Georgia  30341-3724. 
telephone  770/488-4694. 

Due  to  programmatic  issues  that  had  to  be 
resolved,  the  Federal  Register  notice  is  being 
published  less  than  fifteen  days  before  the 
date  of  the  meeting. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  5,  2003. 

Alvin  Hall. 

Director,  Management  Analysis  and  Services 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  03-20482  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003N-0194] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request; 
Agreement  for  Shipment  of  Devices  for 
Sterilization 

AGENCY:  Food  and  Drug  Administration, 

HHS. 


action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
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and  Budget  (O]  ifB)  for  review  and 
clearance  unde  r  the  Paperwork 
Reduction  Act  jf  1995. 


DATES:  Submit 
collection  of  i 
11.2003. 


written  comments  on  the 
n  brmation  by  September 


dela  y 


ADDRESSES: 

significant 
including  first 
and  messenger 
accepted.  To 
the  informatior 
0MB 

comments  be 
Information  ani 
0MB,  Attn: 
for  FDA,  FAX 


FOR  FURTHER 
Peggy  Robbins 
Programs  (HFA 
Administration 
Rodcville,  MD 


ON|B  is  still  experiencing 
s  in  the  regular  mail. 
I  :lass  and  express  mail, . 
deliveries  are  not  being 
ensure  that  comments  on 
collection  are  received, 
recommebds  that  written 

f^xed  to  the  Office  of 
Regulatory  Affairs, 
Futie  Yokota,  Desk  Officer 
02-395-6974. 


INI  'ORMATION  CONTACT: 
Office  of  Management 
250).  Food  and  Drug 
5600  Fishers  Lane, 
0857, 301-827-1223. 


supplementary!  information:  In 

compliance  widi  44  U.S.C.  3507,  FDA 
has  submitted  t  le  following  proposed 


collection  of  information  to  0MB  for 
review  and  clearance. 

Agreement  for  Shipment  of  Devices  for 
Sterilization— 21  CFR  801.150(e)  (0MB 
Control  Number  0910-0131) — Extension 

Under  sections  501(c)  and  502(a)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (the  act)  (21  U.S.C.  351(c)  and 
352(a)),  nonsterile  devices  that  are 
labeled  as  sterile  but  are  in  interstate 
transit  to  a  facility  to  be  sterilized  are 
adulterated  and  misbranded.  FDA 
regulations  in  §801. 150(e)  (21  CFR 
801.150(e))  establish  a  control 
mechanism  by  which  firms  may 
manufacture  and  label  medical  devices 
as  sterile  at  one  establishment  and  ship 
the  devices  in  interstate  commerce  for 
sterilization  at  another  establishment;  a 
practice  that  facilitates  the  processing  of 
devices  and  is  economically  necessary 
for  some  firms.  Under  §  801.150(e), 
manufacturers  and  sterilizers  may  sign 
an  agreement  containing  the  following 
provisions:  (1)  Instructions  for 


maintaining  accountability  of  the 
number  of  units  in  each  shipment;  (2) 
acknowledgment  that  the  devices  that 
are  nonsterile  are  being  shipped  for 
further  processing;  and  (3) 
specifications  for  sterilization 
processing. 

This  agreement  allows  the 
manufacturer  to  ship  misbranded 
products  to  be  sterilized  without 
initiating  regulatory  action  and  provides 
FDA  with  a  means  to  protect  consumers 
fi-om  use  of  nonsterile  products.  During 
routine  plant  inspections,  FDA  normally 
reviews  agreements  that  must  hie  kept 
for  2  years  after  final  shipment  or 
delivery  of  devices.  The  respondents  to 
this  collection  of  information  are  device 
manufacturers  and  contact  sterilizers. 

In  the  Federal  Register  of  May  21, 
2003  (68  FR  27819),  FDA  published  a 
60-day  notice  requesting  public 
comment  on  the  information  collection 
provisions.  No  comments  were  received. 

FDA  estimates  the  reporting  burden  of 
this  collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 


No.  of  Respond- 
ents 


Annual  Frequency 
per  Response 


Total  An- 
nual Re- 
sponses 


Hours  per  Re- 
sponse 


Total  Hours 


801  150(e) 


90 


20 


1,800 


7,200 


^There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infontiation. 

Table  2.— Estimated  Annual  Recordkeeping  Burden^ 


i  1  CFR  Section 


801.150(a)(2) 


No  of  Record- 
keepers 


90 


Annual  Frequency 
of  Recordkeeping 


20 


Total  An- 
nual 
Records 


1,800 


Hours  per  Record- 
keeper 


.5 


Total  Hours 


900 


'There  are  no  c  ipital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomriation. 


FDA's  estima  e 
burden  is  based 
from  industry 
where  there  are 
subject  to  this 
estimated  that 


eich 


average  prepare^ 
each  year.  This 
from  1  to  100 
provide  steriliz4tion 
time  basis  for  o 
others  are  large 
customers.  The 
prepare  each 
estimated  to  be 
varies  dependi 
agreement  is  th( 
an  annual  renewal 
firm  elects  to 
time  required  tc 
estimate  applies 
of  the  written  a; 
the  requirement 


for  the  reporting 
on  actual  data  obtained 

the  past  3  years 
approximately  90  firms 
n  iquirement.  It  is 

of  these  firms  on  the 
20  written  agreements 
jstimate  varies  greatly, 
because  some  firms 

services  on  a  part 
ly  one  customer  while  ' 
'acilities  with  many 
average  time  required  to 
written  agreement  is 
hours.  This  estimate 
on  whether  the 
initial  agreement  or  is 
on  the  format  each 
(,  and  on  the  length  of 
reach  agreement.  The 
only  to  those  portions 
^eement  that  pertain  to 
imposed  by  this 


lirg 


regulation.  The  written  agreement 
generally  also  includes  contractual 
agreements  that  are  a  customary  and 
usual  business  practice.  On  the  average, 
the  total  annual  recordkeeping  biu-den  is 
7,200  hours  (90  firms  x  20  agreements 
X  4  hours). 

The  recordkeeping  requirements  for 
respondents  consists  of  making  copies 
and  maintaining  the  actual  reporting 
requests  which  were  required  under 
reporting  section  of  this  collection.  To 
fulfill  this  requirement,  FDA  estimates  it 
will  take  about  30  minutes  to  copy  each 
package,  for  a  total  of  900  recordkeeping 
hours. 

Dated:  August  7,  2003. 
Jeffrey  Shuren, 

Assistant  Commissioner  for  Policy. 
[FR  Doc.  03-20523  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

[Docket  No.  2003N-0344] 

Consumer-Directed  Promotion;  Public 
Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  on  consumer-directed 
promotion  of  prescription  drugs.  The 
purpose  of  the  meeting  is  to  enable  the 
agency  and  other  persons  and 
organizations  to  present  the  results  of 
their  research  on  consumer-directed 
promotion  of  prescription  drug  products 
through  print,  broadcast,  and  other 
types  of  media.  FDA  is  particularly 
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interested  in  heeiring  about  research  by 
other  persons  and  organizations  that 
provides  insight  into  the  effects  that 
consumer-directed  promotion  has  on 
the  public  health.  The  agency  is  also 
interested  in  research  on  the  groups 
most  affected  by  consumer-directed 
promotion,  including  patients, 
caretakers,  physicians,  physician 
assistants,  niirses,  pharmacists, 
managed  care  organizations,  and 
insiu«rs. 

Date  and  Time:  The  public  meeting 
will  be  held  on  September  22,  2003, 
from  9  a.m.  to  5  p.m.,  and  on  September 
23,  2003,  from  9  a.m.  to  5  p.m. 
Presenters  must  send  final  electronic 
presentations  in  Microsoft  PowerPoint, 
Microsoft  Word,  or  Adobe  Portable 
Document  Format  (PDF)  to  FDA  by 
close  of  business  on  September  10, 
2003. 

Persons  interested  in  presenting 
reseeirch  should  send  requests  and 
abstracts  in  writing  to  the  Division  of 
Dockets  Management  (HFA-305),  Food 
and  Drug  Administration,  rm.  1061, 
5630  Fishers  Lane,  Rockville  MD, 
20852,  by  close  of  business  on  August 
29,  2003. 

Location:  The  public  hearing  will  be 
held  at  the  National  Trans'portation 
Safety  Board  Boardroom  and  Conference 
Center,  429  L'Enfant  Plaza,  SW., 
Washington,  DC  20594.  (Phone:  202- 
314-6421;  Metros  L'Enfant  Plaza  station 
on  the  green,  yellow,  blue,  and  orange 
lines).  See:  http://ntsb.gov/events/ 
newlocation.htm.  (FDA  has  verified  the 
Web  site  address,  but  FDA  is  not 
responsible  for  any  subsequent  changes 
to  the  Web  site  after  this  document 
publishes  in  the  Federal  Register.) 

Registration  and  Requests  for 
Presentation:  No  registration  is  required 
to  attend  the  meeting.  Seating  will  be  on 
a  first-come,  first-served  basis.  If  you 
wish  to  present  research  dming  the 
public  meeting,  please  submit  your 
request  and  an  abstract  of  your 
presentation  to  the  Division  of  Dockets 
Management  (see  Date  and  Time). 
Requests  should  be  identified  with  the 
docket  number  listed  in  the  heading  of 
this  document.  Transcripts  of  the 
meeting  will  be  available  for  review  at 
the  Division  of  Dockets  Management. 

For  Information  Regarding  This 
Notice:  Rose  Cunningham,  Center  for 
Drug  Evaluation  and  Research  (HFI>- 
006),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-594-5468,  e-mail: 
cunninghamr@cder.fda.gov.  If  you  need 
special  accommodations  due  to  a 
disability,  please  inform  the  contact 
person. 

SUPPLEMENTARY  INFORMATION: 


I.  Background 

Part  of  FDA's  Division  of  Drug 
Marketing,  Advertising  and 
Communication's  (DDMAC)  mission  is 
to  protect  public  health  by  helping  to 
ensure  that  prescription  drug  promotion 
directed  to  professionals  and  consumers 
is  truthful,  contains  balanced  risk  and 
benefit  information,  and  is  accurately 
communicated.  Increased  spending  on 
consumer-directed  (also  called  direct  to 
consumer  promotion  or  DTC  promotion) 
promotion,  particularly  broadcast 
advertisements,  has  stimulated  public 
debate  about  its  value  or  harm  to  the 
public.  Proponents  argue  that  DTC 
promotion  is  of  educational  value,  will 
improve  the  physician-patient 
relationship,  will  make  consumers 
aware  of  conditions  they  have  that 
could  benefit  from  treatment,  would 
potentially  improve  health  care,  and 
could  lower  long-term  health  care  costs 
through  early  recognition  and  treatment. 
Opponents  contend  that:  Consumers  do 
not  have  the  expertise  to  accurately 
evaluate  and  comprehend  prescription 
drug  advertising,  DTC  promotion  is 
typically  misleading  because  it  fails  to 
adequately  communicate  risk 
information,  DTC  promotion  will 
damage  the  physician-patient 
relationship,  it  will  increase  drug  prices, 
lead  to  over-medication  and  drug  abuse, 
and  it  will  lead  to  use  of  the  most  costly 
alternatives.  FDA  needs  to  consider  all 
points  of  view  in  the  public  debate. 

In  the  Federal  Register  of  August  12, 
1997  (62  FR  43171),  FDA  announced  the 
availability  of  a  draft  guidance  for 
industry  concerning  DTC  broadcast 
advertisements.  The  draft  guidance  was 
intended  to  describe  how  advertisers 
could  fulfill  their  obligations  under  the 
regulations  to  provide  consumers  with 
necessary  risk  information  in 
coimection  with  prescription-drug 
advertisements  broadcast,  through, 
general  public  media  such  as  radio, 
television,  and  telephone 
communications  systems.  The 
prescription  drug  advertising 
regulations  under  part  202.1  (21  CFR 
202.1)  distinguish  between  print  and 
broadcast  advertisements.  In  addition  to 
presenting  a  fair  balance  between 
information  relating  to  side  effects  and 
contraindications  and  information 
relating  to  the  effectiveness  of  the  drug, 
print  advertisements  must  include  a 
"brief  summary,"  that  generally 
includes  all  risks  cited  in  the  product's 
approved  package  labeling.  In  contrast, 
advertisements  broadcast  through  media 
such  as  television,  radio,  or  telephone 
communications  systems  must  disclose 
the  product's  major  risks  in  either  the 
audio  or  audio  and  visual  parts  of  the 


presentation  (this  is  sometimes  called 
the  "major  statement");  but  need  not 
provide  the  brief  summary,  as  this 
would  generally  be  impractical  in 
broadcast  or  telephone  media.  Instead 
these  advertisements  may  make 
"adequate  provision  *   *   *  for 
dissemination  of  the  approved  or 
permitted  package  labeling  in 
connection  with  the  broadcast 
presentation"  (§  202.1(e)(1)).  The  draft 
guidance  described,  and  explained  the 
rationale  behind,  cne  possible 
multifaceted  approach  that  would  fulfill 
the  "adequate  provision"  requirement. 

After  considering  comments  received 
ft'om  the  public,  the  agency  revised  the 
draft  guidance  and  published  it  as  a 
final  guidance  on  August  9,  1999  (64  FR 
43197).  FDA  noted  that  although  the 
comments  did  not  address  the  specific 
issue  of  telephone  advertisements,  the 
lack  of  a  specific  discussion  concerning 
such  advertisements  may  have  led  to  the 
asstimption  that  the  same  multifaceted 
approach  for  television  and  radio 
advertisements  was  also  appropriate  for 
telephone  advertisements.  Therefore,  in 
the  final  guidance,  FDA  clarified  its 
position  with  regard  to  fulfilling  the 
"adequate  provision"  requirement  for 
telephone  advertisements.  Aside  from 
this  clarification  and  the  revision  of 
introductory  language  to  reinforce  the 
importance  in  broadcast  advertisements 
of  complying  with  the  more  general 
requirements  of  the  advertising 
regulations,  there  were  no  major 
revisions  to  the  draft  guidance.  The  final 
guidance  and  a  document  entitled 
"Consumer-Directed  Broadcast 
Advertisements  Guidance:  Questions 
and  Answers"  is  available  on  FDA's 
Web  site  at  www.fda.gov/cder/guidance/ 
index.htm. 

The  agency  said  in  the  August  9, 
1999.  Federal  Register  notice 
announcing  availability  of  the  final 
guidance,  that  the  agency  intended  to 
evaluate  the  effects  of  the  guidance  and 
DTC  promotion,  in  general,  on  the 
public  health.  FDA  said  it  would 
determine  whether  this  guidance  should 
be  withdrawn,  continued,  or  modified 
to  reflect  the  agency's  current  thinking. 
The  public  meeting  being  annoimced  in 
this  document  is  one  component  of  the 
approach  the  agency  is  teiking  to  fulfill 
its  commitment  to  this  evaluation. 

Another  component  is  the  research 
FDA  has  conducted  on  DTC  promotion, 
including  surveys  of  consumers  in  1999 
and  2002,  as  well  as  a  survey  of 
physicians  in  2002  that  explored  how 
DTC  promotion  affects  the  patient- 
physician  relationship.  FDA  intends  to 
present  the  results  of  those  findings  at 
the  public  meeting. 
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n.  Scope  of  the 


Meeting 


In  light  of  th(  many  complex  public 
health  issues  ra  ised  by  DTC  prescription 
drug  promotior  .  the  agency  stated,  in 
previous  Feder  il  Register  notices  that  it 
needed  rigorou  ;  studies  to  assess  the 
actual  effects  o]  DTC  promotion  and  to 
help  guide  futu  -e  policy.  The  agency  is 
soliciting  feedb  ick  on  the  results  of 
such  research  fi  ir  presentation  at  this 
public  meeting.  The  meeting  will  give 
parties  who  ha\  e  conducted  rigorous 
research  an  opp  ortunity  to  present  their 
findings  to  FD^  and  the  public.  The 
agency  will  cor  sider  its  own  research 
and  the  researc  i  of  others  to  explore 
whether,  and,  i  so,  how,  the  agency's 
current  regulate  ry  approach  should  be 
modified,  inclu  iing  whether  the 
guidance  on  DT  C  broadcast 
advertisements  should  be  withdrawn, 
continued,  or  m  odified  to  reflect  the 
agency's  curren  thinking. 

FDA  is  intere  ited  in  research  related 
to  the  promotio  i  and  advertising  of 
prescription  dn  gs,  both  DTC 
advertising  and  the  interaction  of  DTC 
and  health  care  professional-oriented 
promotion.  The  research  may  be  either 
broadly  defined  or  specific,  and 
narrowly  focuse  d.  but  it  must  meet 
accepted  stands  rds  for  rigorous 
research.  SpeciJ  ic  topics  of  interest 
include,  but  are  not  limited  to,  the 
following: 

1 .  What  is  kn(  iwn  about  the  effects  of 
DTC  promotion  on  patient  and 
physician  beha\  ior,  and  what  effects,  if 
any,  does^DTC  j  romotion  have  on 
public  health?  \  /hat  measurements 
should  be  used  is  indicators  of  the 
influence  of  DT  Z  promotion,  and  which 
are  most  import  mt? 

2.  Drugs  ads  i  sed  in  DTC  promotion 
include  full-pro  luct  advertisements, 
which  include  r  sk  and  benefit 
information,  ani  shorter  'reminder" 
ads.  These  shorter  advertisements  do 

extual  and  risk 

vhat  ways  do 
consumers  diffe '  in  their  processing  of 
full  product  adv  srtisements  and  drug 
promotions,  sue  i  als  reminder  ads,  that 
do  not  provide  ( ontextual  and  risk 
information? 


not  provide  con 
information.  In 


dn.  g: 


3.  Does  DTC 
the  safety  and 
prescription 
does  such  overs 
public  health? 
does  it  have  oh 
of  and  use  of 


e  fectiv 


4.  What  impact 
have  on  how  pa 
health  care  prof 
interaction  affec  [ 
prescribing 


I  romotion  oversimplif\' 
veness  of 
s?  If  so,  what  effect 
mplification  have  on 
Specifically,  what  effect 
:onsumer  understanding 
pn  scription  drugs? 

does  DTC  promotion 
ients  interact  with  their 
(ssionals?  Does  this 
health  care  providers' 
decisions? 


5.  Can  consumers  understand  and 
accurately  assess  claims  regarding  the 
efficacy  of  prescription  drugs?  Can 
consiuners  understand  and  acciuately 
assess  claims  regarding  the  safety  of 
prescription  drugs?  Do  consumers 
understand  the  qualifiers  in  efficacy  and 
safety  claims  that  represent  distinctions 
about  the  degree  of  scientific 
uncertainty  and  causality  associated 
with  a  claim,  such  as  "may  cause,"  "risk 
factors  include,"  "individual  results 
may  vary,"  and  other  similar  qualifiers? 
Given  the  fact  that  prescription  drug  use 
requires  participation  of  a  learned 
intermediary,  how  important  is 
imperfect  understanding? 

6.  What  kind  of  additional 
information,  if  any,  should  be  required 
in  the  presentation  of  comparative  drug 
claims  to  help  consumers  understand 
and  critically  evaluate  them?  What  kind 
of  additional  information,  if  any,  should 
be  required  in  the  presentation  of 
comparative  cost  claims?  Should  this 
information  vary  if  prescription  drugs 
are  compared  to  other  prescription 
drugs,  over-the  counter  drugs,  or  other 
types  of  treatments? 

7.  Curreilt  regulations  require 
inclusion  of  a  "brief  summary"  of 
prescribing  information  (side  effects, 
contraindications,  and  effectiveness)  in 
print  advertisements.  Does  this  form  of 
disclosure  effectively  communicate  to 
consumers?  Is  it  informative?  Should 
there  be  alternate  requirements  for  risk 
disclosure,  and,  if  so,  what  should  they 
be?  Current  regulations- require  that 
broadcast  advertisements  present  a 
"brief  summary"  of  prescribing 
information  unless  adequate  provision 
is  made  for  the  dissemination  of  the 
approved  product  labeling.  Also 
required  is  a  statement  of  the  major  risks 
of  the  product.  Are  these  disclosure 
requirements  effective  and  informative 
for  consumers?  Are  there  alternate  types 
of  risk  disclosures  that  would  be  more 
effective  or  informative?  If  so,  what  are 
the  strengths  and  limitations  of  these 
alternative  types  of  risk  disclosures? 

8.  The  agency  issued  final  guidance  in 
1999  on  how  pharmaceutical  companies 
could  meet  the  regulatory  requirements 
to  disseminate  approved  labeling  for  a 
prescription  product  in  lieu  of  a 
scrolling  "brief  summary"  in  broadcast 
advertisements.  Are  consumers  making 
use  of  this  method  for  obtaining  brief 
summary  information?  What,  if  any, 
factors  hinder  effective  use  of  this 
information,  especially  among 
consumer  segments  most  needing  it, 
such  as  those  with  limited  knowledge  of 
the  brand  and  medical  condition? 

9.  New  technologies  have  spurred  the 
growth  of  computer-based  promotional 
vehicles,  such  as  the  Internet,  electronic 


bulletin  boards,  and  kiosks  in 
pharmacies.  These  promotions  are 
neither  purely  print  nor  broadcast.  What 
kind  and  format  of  information  is 
necessary  to  ensure  that  these  vehicles 
appropriately  communicate  risks  and 
benefits  of  the  product. 

10.  "Infomercials"  are  program-length 
television  or  radio  programs  that 
promote  prescription  drugs  to 
consumers.  How  well  do  consumers 
understcmd  the  sponsorship  of 
consumer-oriented  "information" 
promotions  that  differ  in  character  £rom 
traditional  promotion  formats  (15-,  30-, 
and  60-second  ads)?  How  well  do 
consumers  understand  the  difference 
between  benefit  and  risk  claims  based 
upon  anecdotal  evidence,  such  as  a 
series  of  testimonials  and  product 
claims  based  upon  scientific  evidence? 

11.  To  help  ensure  that 
advertisements  contain  "fair  balance," 
FDA  currently  requests  disclosure  of 
key  risk  and/or  limitations  of  efficacy 
information,  i.e.,  critical  messages,  in 
DTC  prescription  drug  promotion.  In 
general,  are  such  disclosures  effective 
and  informative  for  this  audience?  What 
kinds  of  information  should  be 
disclosed? 

12.  Fromotiohal  materials  that  are 
disseminated  directly  by  or  on  behalf  of 
a  pharmaceutical  company  (promotional 
labeling)  are  required  to  include  the 
approved  product  labeling  instead  of  a 
brief  summary.  How  do  consumers  use 
product  labeling,  whether  it  is  written 
for  professionals  or  patients,  and  how 
does  consumer  use  of  labeling  compare 
to  consumer  use  of  the  brief  summary? 

13.  Some  manufacturer-supported 
DTC  promotion  appears  to  be  sponsored 
by  independent,  third-party  services, 
such  as  mailings  fi-om,  or  Web  sites 
posted  by,  disease-specific  foundations 
or  disease  management  support 
services.  What  kind  of  disclosures 
would  help  consumers  understand  the 
source  of  the  communication? 

14.  What  additional  research  is 
needed  to  examine  the  effect  of  DTC 
advertising  on  public  health  and  other 
DTC  advertising  issues?  Is  there 
research  that  the  agency  should 
conduct,  and  if  so,  what  should  be  the 
focus  of  that  research? 

FDA  is  planning  this  public  meeting 
to  present  the  findings  of  its  surveys  and 
to  hear  the  results  of  DTC  research 
conducted  by  individuals,  associations, 
organizations,  academia,  and 
companies.  The  objective  of  the  meeting 
is  for  FDA  to  gather  information  to  help 
the  agency  explore  whether,  and,  if  so, 
how.  the  agency's  current  regulatory 
approach  to  DTC  prescription  drug 
promotion  should  be  modified.  The 
agency  believes  presentations  of 
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research  results  will  be  the  best  format. 
Therefore,  the  2 -day  meeting  \nll  be 
conducted  as  a  series  of  presentations. 
First,  FDA  will  present  the  findings  of 
its  surveys,  then  others  who  have  been 
scheduled  will  present  their  findings.  A 
panel  of  FDA  officials  wiU  listen  to  each 
presenter  and  ask  questions.  The 
audience  will  then  have  an  opportunity 
to  ask  questions  and  provide  comments 
on  the  research. 

To  ensure  timely  handling,  the  outer 
envelope  should  be  clearly  marked  with 
the  docket  number  listed  in  the  heading 
in  this  document,  along  with  the 
statement  "DTC  Meeting."  Groups 
should  submit  two  copies.  The  request 
to  participate  should.contain  the 
following  information: 

•  Presenter's  naipe; 

•  Address; 

•  Telephone  number; 

•  E-mail  address; 

•  Affiliation,  if  any; 

•  Abstract  of  the  presentation; 

•  Apppoximate  amount  of  time 
requested  for  the  presentation. 

"The  agency  requests  that  persons  who 
have  collaborated  on  relevant  research 
coordinate  their  comments  and  present 
them  through  a  single  representative. 
FDA  will  allocate  the  time  available  for 
the  meeting  among  the  persons  who 
request  to  present  research  as  described 
in  this  section  II.  Due  to  limited  time, 
the  agency  will  accept  only  one 
presenter  from  each  company  or 
organization.  FDA  reserves  the  right  to 
turn  down  requests  if  the  proposal  is  not 
research  on  an  appropriate  topic  or  is 
primarily  qualitative.  After  reviewing 
the  requests  to  present  and  the  abstracts, 
the  agency  will  schedule  each 
appearance  and  notify  each  participant 
by  e-mail  or  telephone  of  the  time 
allotted  to  the  person  and  the 
approximate  time  the  person's 
presentation  is  scheduled  to  begin. 
Presenters  must  send  final  electronic 
presentations  in  Microsoft  PowerPoint, 
Microsoft  Word,  or  PDF  to  FDA  by  close 
of  business  on  September  10,  2003. 
Failiu-e  to  meet  the  deadline  will  result 
in  the  presenter  forfeiting  his  or  her 
presentation  slot. 

The  meeting  schedule  will  be 
available 'both  on  the  Internet  at  http:/ 
/www.fda.gov/cder/ddmac/ 
DTCmeeting2003.html  and  at  the 
meeting.  After  the  meeting,  the  schedule 
and  presentations  will  be  placed  on  file 
in  the  Division  of  Dockets  Management 
under  the  docket  number  listed  in  the 
heading  in  the  this  document. 

ni.  Comments 

Interested  persons  may  submit  to  the 
Division  of  Dockets  Management  (HFA- 
305),  Food  and  Drug  Administration, 


5630  Fishers  Lane,  rm.  1061,  RockvUle, 
MD  20852,  written  or  electronic 
comments  on  or  before  December  1, 
2003.  You  must  submit  two  copies  of 
comments,  identffied  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  Submit 
electronic  comments  by  December  1 , 
2003,  to  http://www.accessdata.fda.gov/ 
scripts/oc/dockets/commen  ts/ 
commentdocket.cfm  or 
fdadockets@oc.fda.gov.  You  should 
annotate  and  organize  yoiu-  comments  to 
identify  the  specific  questions  to  which 
they  refer.  Comments  to  the  docket  can 
be  reviewed  in  the  Division  of  Dockets 
Management,  Monday  through  Friday 
between  9  a.m.  and  4  p.m. 

IV.  Transcripts 

You  can  request  a  copy  of  the 
transcript  of  the  meeting  in  writing  fi-om 
the  Freedom  of  Information  Office  (HFI- 
35),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  rm.  12A-16, 
Rockville,  MD  20857,  approximately  30 
working  days  after  the  meeting,  at  a  cost 
of  10  cents  per  page  or  on  a  compact 
disk  at  a  cost  of  $14.25  each.  You  can 
also  examine  the  transcript  Monday 
through  Friday  between  9  a.m.  and  4 
p.m.  in  the  Division  of  Dockets 
Management. 

Dated:  August  7,  2003. 
Jeffrey  Shuren,  < 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-20522  Filed  8-7-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Report  on  the  Relationship  Between 
the  Costs  of  Administrative,  Program 
Support,  and  Direct  Service-Related 
Activities  and  Access  of  Eligible 
individuals  to  Services  and  Research 
Opportunities 

AGENCY:  Health  Resources  and  Services 

Administration,  HHS. 

ACTION:  Notice  of  request  for  comments. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA)  invites 
comments  on  the  proposed 
establishment  of  a  limitation  on 
administrative  expenses  for  Ryan  White 
Comprehensive  AIDS  Resoiu-ces 
Emergency  (CARE)  Act  Title  IV  Grants 
for  Coordinated  Services  and  Access  to 
Research  for  Women,  Infants,  Children, 
and  Youth.  In  addition,  HRSA  invites 
comments  on  determining  a  definition 
of  what  costs  are  to  be  included  in 


administrative  expenses,  and  on  the 
specific  percentage  limitation  to  be 
applied. 

DATES:  Comments  must  be  postmarked 
by  September  11,  2003. 
ADDRESSES:  Written  comments  should 
be  submitted  to  the  Division  of 
Community  Based  Programs,  HIV/ AIDS 
Bureau  (HAB).  HRSA,  Room  7A-30, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  Maryland  20857. 
Respondents  should  provide  a  clear 
rationale  for  their  suggested  changes  or 
additions.  All  conunents  will  be 
available  for  public  inspection  and 
copying  at  the  Division  of  Community 
Based  Programs,  HAB,  Room  7A-30. 
Parklawn  Building  weekdays  between 
8:30  a.m.  and  5  p.m.  and  responses  to 
the  comments  will  be  addressed  in  the 
final  notice. 


FOR  FURTHER  INFORMATION:  Wayne  E. 
Sauseda.  Director,  Division  of 
Community  Based  Programs,  HAB,  at 
(301)443-0493. 

SUPPLEMENTARY  INFORMATION:  Title  IV  of 
the  Ryan  White  CARE  Act  of  1990,  as 
amended  by  the  Ryan  White  CARE  Act 
Amendments  of  2000,  authorizes  Grants 
for  Coordinated  Services  and  Access  to 
Research  for  Women,  Infants,  Children 
and  Youth.  Title  IV  of  the  CARE  Act 
appears  in  section  2671  of  the  Public 
Health  Service  Act,  42  U.S.C.  300ff-71. 
Section  2671(i)(l)  requires  "the 
Secretary,  in  consultation  with  grantees 
under  this  part,  to  conduct  a  review  of 
the  administrative,  program  support, 
and  direct  service-related  activities  that 
are  carried  out  imder  this  part  to  ensure 
that  eligible  individuals  have  access  to 
quality,  HIV-related  health  and  support 
services  and  research  opportunities 
under  this  part,  and  to  support  the 
provision  of  such  services."  Section 
2671(i)(2)  further  requires  that  "the 
Secretary,  in  consultation  with  grantees 
under  this  part,  shall  determine  the 
relationship  between  the  costs  of  the 
activities  referred  to  in  paragraph  (1) 
and  the  access  of  eligible  individuals  to 
the  services  and  research  opportunities 
described  in  such  paragraph."  The 
proposed  limitation  on  administrative 
expenses  is  based  on  a  collaborative 
review  process  conducted  by  HRSA. 
The  proposed  limitation  on 
administrative  expenses  is  based  on  the 
following: 

1 .  An  analysis  of  the  current 
expenditiu-es  of  Title  FV  grantees  and 
their  relationship  to  access  to  services 
and  research  opportunities. 

•  It  was  determined  from  an  external 
and  internal  review  that  the  ciurent 
administrative  expenditures  by  Title  FV 
grantees  of  record  are  an  average  of  14 
percent  of  the  total  budget.  Currently,  of 
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the  63  grantee 
percent)  expen  1 
their  total  grani 
administrative 
percent)  expeni  1 
than  15  percen 
over  15  perceni 
and.  18  (28.6 
percent  up  to 
detennined  tha ; 
administrative 
higher  the 
provided  to 

•  The  avera^ 
512  HIV-infect(  d 
clients,,  and  19< 
is  unknown, 
infected  client.s 
associated  with 
contractors  in  i 
of  Title  I  funds 
type  of  the  lead 
HIV  infected  cl 
correlated  with 
Title  IV  ftmdin  ; 
from  other  Rya  i 


Tie 


ludgets  analyzed,  24  (38 

10  percent  or  less  of 
award  for 
expenses;  11  (17.5 

over  10  percent  but  less 
;  10  (16  percent)  expend 
but  less  than  20  percent; 
nt)  expend  over  20 

.6  percent.  It  was 

the  lower  the  amount  of 
jxpenses  allocated,  the 
of  direct  services 
clients. 

Title  IV  project  served 
clients,  273  iminfected 
clients  whose  serostatus 

number  of  HIV 
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ents  served  is  positively 
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administrative  expenses.  Titles  I,  II,  and 
in  of  the  CARE  Act  limit  grantees  to  10 
percent  for  administrative  costs.  Many 
of  the  current  Title  IV  programs  are  also 
recipients  of  Title  III  grant  funds  and  are 
effectively  implementing  their  Title  III 
programs  with  a  10  percent  limitation 
on  administrative  expenses.  Although 
Title  IV  provides  some  services  that 
Title  in  does  not,  both  are  expected  to 
assure  the  provision  of  health  care 
services  to  HIV-infected  clients  and 
must  meet  the  same  standards  for 
quality  primary  HIV  care.  HRSA  is 
confident  that  Title  FV  grantees  can 
maintain  the  highest  quality  of  services 
and  provide  access  to  research  for 
clients  while  expending  no  more  than 
ten  percent  on  administrative  expenses. 
5.  Although  there  are  a  variety  of  Title 
IV  program  models,  each  of  the  Title  IV 
programs  provides  an  extensive  array  of 
services  either  directly  or  through 
contractual  relationships.  The 
proportion  of  total  Title  IV  grant  funds 
allocated  by  lead  agencies  for 
administrative  services  is  strongly 
associated  with  the  organizational  type 
of  the  lead  agency.  Of  the  agencies 
whose  administrative  expenses  exceed 
20  percent  of  the  total  grant  award,  the 
majority  were  university-based  health 
systems.  Of  the  agencies  whose 
administrative  expenses  were  10 
percent  or  less,  the  majority  were 
commimity-based  programs.  When 
comparing  similar  grantee  models  on 
amount  allocated  for  administrative 
expenses,  we  found  that  an 
administrative  budget  allocation  over  10 
percent  was  not  a  requisite  for  serving 
a  greater  number  of  Title  IV  clients. 

Implementation 

The  limitation  on  administrative 
expenses  is  proposed  for 
implementation  as  follows: 

5.1  The  limitation  on  administrative 
expenses  will  be  proposed  as  a  specific 
percent.  This  limitation  also  would 
apply  to  any  contractors  of  the  Grantee 
who  provide  client  services. 

5.2  Recognizing  that  some  grantees 
may  exceed  the  specified  percent 
limitaticn  at  present,  we  propose  that 
beginning  with  FY  2004  funding, 
administrative  expenses  shall  not 
exceed  the  specified  percentage 
limitation  plus  10  percent  of  the  total 
grant  award  to  the  Grantee.  These 
administrative  costs  include  all 
administrative  costs  of  the  grantee  and 
all  payments  to  contractors  or 
consultants  who  provide  administrative 
services  to  the  Grantee.  The 
administrative  costs  of  individual  client 
service  contractors  of  the  grantee  would  . 
not  be  considered  part  of  this  limitation 
to  the  grantee.  Notwithstanding  this 


provision,  no  Grantee  shall  claim 
administrative  expenses  in  excess  of  the 
percentage  received  in  FY  2002,  if  such 
administrative  expenses  exceeded  10 
percent  of  the  total  grant  award. 

5.3  For  FY  2005,  no  Grantee  shall 
claim  administrative  expenses  in  excess 
of  the  specified  percentage  limitation 
plus  5  percent.  Notwithstanding  this 
provision,  no  Grantee  shall  claim 
administrative  expenses  in  excess  of  the 
percentage  received  in  FY  2004. 

5.4  For  FY  2006  and  in  each 
succeeding  year,  no  Grantee  shall  claim 
administrative  expenses  in  excess  of  the 
specified  percent  limit. 

5.5  It  is  the  Grantee's  responsibility 
to  enforce  the  percent  limitation  on 
administrative  expenses  of  contractors 
of  the  Grantee  who  provide  direct 
services.  This  administrative  limitation 
will  apply  to  all  contractor  payments 
made  in  FY  2004  and  each  succeeding 
year. 

5.6  Administrative  expenditures 
under  this  section  for  grant  awards  shall 
be  clearly  specified  and  documented  in 
grantee  applications  and  budgets  in  the 
following  categories:  direct  services; 
program  support;  and  administrative 
costs.  Direct  services  are  those  services 
that  are  provided  to  the  patients/clients 
to  meet  the  goals  and  objectives  of  the 
program.  This  includes  the  provision  of 
professional,  diagnostic,  and  therapeutic 
services  rendered  by  a  primary  care 
provider.  Also  included  are  referrals  to 
and  provision  of  specialty  care.  Program 
support  services  are  services  that  sustain 
program  activities  and  contribute  to  or 
help  to  improve  direct  service  delivery. 
Such  services  include  capacity  building 
initiatives,  prevention  and  education 
materials  and  translation  services 
among  others.  Administrative  costs  are 
funds  to  be  used  by  the  grantee  for  grant 
management  and  monitoring  activities. 
This  includes  costs  related  to  any  staff 
or  activity  unrelated  to  direct  or  support 
services.  Also,  indirect  costs  are 
included  as  administrative  costs. 
Indirect  costs  will  be  allowed  only  if  the 
applicant  has  a  Federal  negotiated 
indirect  cost  rate.  All  indirect  costs  are 
considered  administrative  and  subject  to 
the  specified  percent  limitation.  The 
categorization  of  all  services  as  direct, 
program  support,  and  administrative  is 
further  addressed  in  the  Title  IV  Ryan 
White  CARE  Act  program  guidance 
which  can  be  obtained  from  HAB  at  the 
address  noted  above. 

As  required  in  the  Act,  "the  Secretary 
may  not  make  a  grant  under  this  part 
imless  the  grantee  complies  with  such 
requirements  as  may  be  included  in 
such  determination."  Accordingly,  all 
Ryan  White  CARE  Act  Title  IV 
recipients  of  Grants  for  Coordinated 
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Services  and  Access  to  Research  for 
Women,  Infants,  Children,  and  Youth 
will  be  required  to  comply  with  the 
limitation  on  administrative  expenses  to 
be  established  in  the  final  notice  that 
will  follow  this  comment  period. 

Dated:  August  5,  2003. 
Elizabeth  M.  Duke, 

Administrator. 

[FR  Doc.  03-20439  Filed  8-11-03;  8:45  am] 

SILUrMj  CODE  4165-15-^ 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15836] 

Merchant  Marine  Personnel  Advisory 
Committee 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC)  and  its  working  groups  will 
meet  to  discuss  various  issues  relating 
to  the  training  and  fitness  of  merchant 
marine  personnel.  MERPAC  advises  the 
Secretary  of  Hoipeland  Security  on 
matters  relating  to  the  training, 
qualifications,  licensing,  certification, 
and  fitness  of  seamen  serving  in  the  U.S. 
merchant  marine.  All  meetings  will  be 
open  to  the  public. 

DATES:  MERPAC  will  meet  on  Thursday, 
September  18,  2003,  from  8  a.m.  to  4 
p.m.  and  on  Friday,  September  19,  2003, 
from  8  a.m.  to  3  p.m.  These  meetings 
may  adjourn  early  if  all  business  is 
finished.  Requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  September  4,  2003. 
Written  material  and  requests  to  have  a 
copy  of  your  material  distributed  to 
each  member  of  the  committee  or 
subcommittee  should  reach  the  Coast 
Guard  on  or  before  September  4,  2003. 
ADDRESSES:  MERPAC  will  meet  on  both 
days  in  the  Fourth  Floor  Boardroom  of 
the  Port  of  Houston  Authority  Building, 
111  East  Loop  North,  Houston,  TX 
77029.  Further  directions  regarding  the 
location  of  the  Port  of  Houston 
Authority  Building  may  be  obtained  by 
contacting  Mr.  Alistair  McNab  at  (713) 
678-4300.  Send  written  material  and 
requests  to  make  oral  presentations  to 
Commander  Brian  J.  Peter,  Commandant 
(G-MSO-1),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  notice,  contact 


Commander  Brian  J.  Peter,  Executive 
Director  of  MERPAC,  or  Mr.  Mark  C. 
Gould,  Assistant  to  the  Executive 
Director,  telephone  202-267-0229,  fax 
202-267-4570,  or  e-mail 
mgould@comdt.  uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 

Agenda  of  Meeting  on  September  18, 
2003 

The  full  committee  will  meet  to 
discuss  the  objectives  for  the  meeting. 
The  committee  will  then  break  up  into 
the  following  working  groups:  Task 
statement  36,  concerning  the 
recommendations  on  a  training  program 
for  officers  in  charge  of  an  engineering 
watch  coming  up  through  the 
hawsepipe;  and  Task  statement  37, 
concerning  credit  for  sea  service  on 
vessels  with  no,  or  limited,  underway 
time. 

New  working  groups  may  be  formed 
to  address  the  following  issues: 
Recommendations  concerning  training 
requirements  and  certification 
requirements  needed  to  obtain  STCW 
certification  as  Ship's  Security  Officer 
(and  Company/Port  Facility  Security 
Officer);  Competency  needed  to  obtain 
STCW  certification  as  an  able-bodied 
seaman;  Security  issues  with  the  new 
merchant  mariner's  document;  and 
Practical  competency  demonstrations 
needed  to  obtain  STGW  certification  as 
Master  and  Chief  Mate  on  ships  of 
between  500  and  3000  Gross  Tonnage, 
as  measured  under  the  International 
Tonnage  Convention  on  both 
international  and  near  coastal  voyages. 
At  the  end  of  the  day,  the  working 
groups  will  make  a  report  to  the  full 
committee  on  what  has  been 
accomplished  in  their  meetings.  No 
action  will  be  taken  on  these  reports  on 
this  date. 

Agenda  of  Meeting  on  September  19, 
2003 

The  agenda  comprises  the  following: 

(1)  Introduction. 

(2)  Working  Groups'  Reports— 

(a)  Task  Statement  36,  concerning  the 
recommendations  on  a  training  program 
for  officers  in  charge  of  an  engineering 
watch  coming  up  through  the 
hawsepipe; 

(b)  Task  Statement  37,  concerning 
credit  for  sea  service  on  vessels  with  no, 
or  limited,  underway  time;  and 

(c)  Other  task  statements  which  may 
have  been  adopted  for  discussion  and 
action. 

(3)  Other  items  to  be  discussed — 

(a)  Standing  Committee — Prevention 
Through  People,  and 


(b)  Other  items  brought  up  for 
discussion  by  the  committee  or  the 
public. 

Procedural 

Both  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may 
adjourn  early  if  all  business  is  finished. 
At  the  Chair's  discretion,  members  of 
the  public  may  make  oral  presentations 
during  the  meetings.  If  you  would  like 
to  make  an  oral  presentation  at  a 
meeting,  please  notify  the  Executive 
Director  no  later  than  September  4, 
2003.  Written  material  for  distribution 
at  a  meeting  should  reach  the  Coast 
Guard  no  later  than  September  4.  2003. 
If  you  would  like  a  copy  of  your 
material  distributed  to  each  member  of 
the  committee  or  subcommittee  in 
advance  of  the  meeting,  please  submit 
25  copies  to  the  Executive  Director  no 
later  than  September  4,  2003. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Assistant 
Executive  Director  as  soon  as  possible. 

Dated:  August  5.  2003. 
foseph  ).  Angelo, 

Director  of  Standards.  Marine  Safety.  Security 
and  Environmental  Protection. 
[FR  Doc.  03-20468  Filed  8-11-03;  8:45  am] 
BILLING  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2001-9269] 

Guidance  for  Assessing  Merchant 
Mariners  Through  Demonstrations  of 
Proficiency  as  Officers  in  Charge  of 
Engineering  Watches  in  Manned 
Engine-Rooms  or  as  Designated  Duty 
Engineers  in  Periodically  Unmanned 
Engine-Rooms 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  availability  and 
request  for  public  comments. 

SUMMARY:  The  Coast  Guard  annoimces 
the  availability  of  the  national 
performance  measures  proposed  here 
for  use  as  guidelines  when  mariners 
demonstrate  their  proficiency  as  officers 
in  charge  of  engineering  watches  in 
manned  engine-rooms  or  as  designated 
duty  engineers  in  periodically 
uiunanned  engine-rooms.  Because  of  the 
comments  submitted  to  the  original 
docket  published  on  April  5,  2001,  the 
Coast  Guard  is  re-publishing  these 
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measures.  Th  jy  were  developed  from 
recommendaiions  and  input  provided 
by  the  Merchant  Marine  Personnel 
Advisory  Coi  imittee  (MERPAC).  We 
again  request  your  comments  on  them. 
DATES:  Comni  ents  and  related  material 
must  reach  th  e  Docket  Management 
Facility  on  or  before  October  14,  2003. 
ADDRESSES:  V  ou  may  submit  comments 


identified  bv 


Iloast  Guard  docket 


number  USC(  ^-2001-9269  to  the  Docket 
Management  •'acility  at  the  U.S. 
Department  o  Transportation.  To  avoid 
duplication,  {lease  use  only  one  of  the 
followino  mei  hods: 

(1)  Web  Sit  c  http://dms.dot.gov. 

(2)  Mail:  Dc  cket  Management  Facility, 
U.S.  Departm  !nt  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001 

(3)  Fax:  2021-493-2251. 

(4)  Delivery :  Room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.n  .  and  5  p.m.,  Monday 
through  Frida  ^,  except  Federal  holidays. 
The  telephon(  number  is  202-366- 
9329. 

(5)  Federal  ^Rulemaking  Portal:  http:/ 
/wH-w.regu/ati  ons.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comm  jnts  and  material  received 


from  the  publ 
docket  and  w 
inspection  or 
on  the  Plaza  Id 


c  will  become  part  of  this 
1  be  available  for 
ropying  at  room  PL-401 
vel  of  the  Nassif  Building, 


Public 
Comments 


We  encoura  ;e 
conunents.  Al 
be  posted,  wit|iout 
dms.dot.gov 
personal  inforination 
provided.  We 
the  Departmeijt 
to  use  the  Docket 
Please  see  DO' 
paragraph  bel^w 

Submitting 
comment,  pi 
address,  identi  fy 
this  rulemakin  g 


400  Seventh  S  treet  SW.,  Washington, 
DC,  between  *  a.m.  and  5  p.m.,  Monday 
through  Frida  ',  except  Federal  holidays. 
You  may  also  ind  this  docket  on  the 
Internet  at  htt  i:// dms.dot.gov. 
FOR  FURTHER  II IFORMATION  CONTACT:  !f 
you  have  ques  tions  on  this  notice,  write 
or  call  Mr.  Goi  ild  where  indicated  under 
ADDRESSES.  If  ^ou  have  questions  on 
viewing  or  sul  mitting  materials  to  the 
docket,  call  M  >.  Dorothy  Beard,  Chief, 
Dockets,  Depa  -tment  of  Transportation, 
telephone  202  -366-5149. 
SUPPLEMENTARy  INFORMATION: 


Partici{  lation  and  Request  for 


you  to  submit 
comments  received  will 
change,  to  http:// 
will  include  any 
you  have 
lave  an  agreement  with 
of  Transportation  (DOT) 
Management  Facility, 
s  "Privacy  Act" 


ease 


<  omments:  If  you  submit  a 
include  your  name  and 
the  docket  number  for 
(USCG-2001-92D9), 


indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  yoiu 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES:  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8  Vz  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  received  during  the  comment 
period.  We  may  change  these  national 
performance  measiu-es  in  view  of  them. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  Privacy  Act  Statement 
in  the  Federal  Register  published  on 
April  11,  2000  (65  FR  19477),  or  you 
may  visit  http://dms.dot.gov. 

What  Action  Is  the  Coast  Guard 
Taking? 

Section  A-III/1  of  the  Code 
accompanying  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers  (STCW),  1978,  as  amended  in 
1995,  articulates  qualifications  for 
ensuring  merchant  mariners'  attaining 
the  minimum  standard  of  competence 
through  demonstrations  of  their 
proficiency  as  officers  in  charge  of 
engineering  watches  in  manned  engine- 
rooms  or  as  designated  duty  engineers 
in  periodically  unmanned  engine- 
rooms.  The  Coast  Guard  tasked 
MERPAC  with  referring  to  the  Section, 
modifying  and  specifying  it  as  it 
deemed  necessary,  and  recommending 
national  performance  measures.  The 
Coast  Guard  reviewed  the  measures 
recommended  by  MERPAC  and 


developed  a  set  of  guidelines  for 
assessing  proficiency.  Those  guidelines 
were  published  in  the  original  docket  on 
April  5,  2001.  A  number  of  comments 
were  made  on  that  proposal  and  we 
have  now  modified  those  guidelines  to 
incorporate  many  of  the  comments.  We 
are  now  proposing  these  modified 
guidelines  here  for  use  as  the  final 
guidelines  for  assessing  proficiency. 

The  guidelines  are  set  up  as  follows: 
First,  we  set  forth  the  Competency 
within  the  STCW  a  mariner  should 
demonstrate  to  meet  the  STCW  section. 
Next  we  give  a  series  of  examples  of 
Performance  Conditions,  a  set  of 
Performance  Behaviors  for  each 
Performance  Condition,  and  a  set  of 
Performemce  Standards  for  each 
Performance  Behavior. 

For  example,  if  the  Competency  to 
demonstrate  is:  "Use  appropriate  tools 
for  fabrication  and  repair  *  *  * 
typically  performed  on  ships" — 

A  Performance  Condition  for  that 
competency  demonstrating  knowledge, 
understanding,  and  proficiency  is:  In  a 
workshop  [or]  laboratory  or  other  safe 
working  envirorunent,  given  proper 
tools,  lighting,  [and]  ventilation,  and  a 
thin  steel  plate  of  no  less  than  'A  inch 
thickness,  *   *   * 

A  Performance  Behavior  for  that 
Condition  is:  *   *   *  the  candidate  will 
plan,  prepare,  and  safely  cut  out  a 
circular  blank  flange  with  four  7/16" 
bolt-holes  90  degrees  apart  and 
corresponding  to  the  dimensions  of  a 
two-inch  pipe  flange,  or  similar  multi- 
tasked  project  using  oxyacetylene 
process,  and  describe  actions  as  they  are 
being  performed. 

A  Performance  Standard  for  that 
Behavior  is — or,  in  this  example,  the 
Standards  are — "The  applicant  (1) 
correctly  plans  for  and  lays  out  the  job, 
in  proper  sequence,  and  incorporates  all 
safety  considerations;  (2)  sets  up  all 
required  equipment;  (3)  cuts  the  hole 
uniformly  according  to  plan  within 
tolerance  of  +/  -  Vs  inch;  and  (4)  ensm^s 
that  no  safety  violations  occur." 

If  the  mariner  properly  meets  all  of 
the  Performance  Standards,  he  or  she 
passes  the  practical  demonstration.  If  he 
or  she  fails  to  carry  out  any  of  the 
Standards,  he  or  she  fails  it. 

Why  Is  the  Coast  Guard  Taking  This 
Action? 

The  Coast  Guard  is  taking  this  action 
to  comply  with  STCW,  as  amended  in 
1995  and  1997  and  incorporated  into 
domestic  regulations  at  46  CFR  parts  10, 
12,  and  15  in  1997  and  since.  Guidance 
from  the  International  Maritime 
Organization  on  shipboard  assessments 
of  proficiency  suggests  that  Parties 
develop  standards  and  measures  of 
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performance  for  practical  tests  as  part  of 
their  programs  for  training  and  assessing 
seafarers. 

How  May  I  Participate  In  This  Action? 

We  are  requesting  your  comments  on 
these  proposed  national  performance 
measures.  You  may  participate  in  this 
action  by  submitting  comments  and 
related  material  on  the  national 
performance-measures  proposed  here. 
(Although  the  Coast  Guard  does  not 
seek  public  comment  on  the  measures 
recommended  by  MERPAC,  as  distinct 
from  the  measures  proposed  here,  those 
measures  are  available  on  the  Internet  at 
the  home  page  of  MERPAC,  http:// 
www.uscg.mil/hq/g-m/advisory/merpac/ 
merpac.htm.)  These  measvues  are 
available  on  the  Internet  at  http:// 
dms.dot.gov,  under  this  docket  number 
[USCG  2001-9269].  They  are  also 
available  from  Mr.  Gould  where 
indicated  under  ADDRESSES.  If  you 
submit  written  comments  please 
include — 

•  Your  name  and  address; 

•  The  docket  number  for  this  notice 
[USCG  2001-9269]; 

•  The  specific  section  of  the  measures 
to  which  each  comment  applies;  and 

•  The  reason  for  each  comment. 

You  may  mail,  deliver,  fax,  or 
electronically  submit  yoiu-  comments 
and  related  material  to  the  Docket 
Management  Facility,  using  an  address 
or  fax  niunber  listed  in  ADDRESSES.  (But 
please  do  not  submit  the  same  comment 
or  material  more  than  once.)  If  you  mail 
or  deliver  yoiu'  comments  and  material, 
they  must  be  on  8V2-by-ll-inch  paper, 
and  the  quality  of  the  copy  should  be 
clear  enough  for  copying  and  scanning. 
If  you  mail  your  comments  and  material 
and  would  like  to  know  whether  the 
Facility  received  them,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  The  Coast  Guard  will 
consider  all  comments  and  material 
received  during  the  60-day  comment 
period. 

Your  comments  will  be  considered  in 
preparing  the  final  version  of  the 
national  performance  measures  which 
will  be  used  as  guidelines  by  the  general 
public.  Individuals  and  institutions 
assessing  the  competence  of  mariners 
may  refine  the  final  version  of  these 
measures  and  develop  innovative 
alternatives.  If  you  vary  from  the  final 
version  of  these  measures,  however,  you 
should  submit  your  alternative  to  the 
National  Maritime  Center  for  approval 
by  the  Coast  Guard  under  46  CFR 
10.303(e)  before  you  use  it  as  part  of  an 
approved  course  or  training  program. 


Dated:  July  25,  2003. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety,  Security 

&■  Environmental  Protection. 

(FR  Doc.  03-20466  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  4910-1S-U 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4665-N-11] 

Upcoming  Meeting  of  the 
Manufactured  Housing  Consensus 
Committee  t, 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Coimnissioner,  HUD. 
ACTION:  Notice  of  upcoming  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  an 
upcoming  meeting  of  the  Manufactured 
Housing  Consensus  Committee  (the 
Committee).  The  meeting  is  open  to  the 
public  and  the  site  is  accessible  to 
individuals  with  disabilities. 
DATES:  The  meetings  will  be  held  on 
Wednesday,  August  20,  2003,  from  8 
a.m.  to  5  p.m.,  Thursday,  August  21, 
2003,  from  8  a.m.  to  5  p.m.,  and  Friday, 
August  22,  2003,  8  a.m.  to  2  p.m. 
ADDRESSES:  These  meetings  will  be  held 
at  the  Radisson  Hotel  "Old  Town",  901 
North  Fairfax  Street,  Alexandria, 
Virginia,  telephone  (703)  683-6000. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  W.  Matchneer  III, 
Administrator,  Office  of  Manufactured 
Housing  Programs,  Office  of  Deputy 
Assistant  Secretary  for  Regulatory 
Affairs  and  Manufacttu^d  Housing, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW., 
Washington,  DC  20410,  telephone  (202) 
708-6409  (this  is  not  a  toll-free 
number).  Persons  who  have  difficulty 
hearing  or  speaking  may  access  this 
number  via  TTY  by  calling  the  toll-free 
Federal  Information  Relay  Service  at 
(800)  877-8339. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  provided  in  accordance 
with  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (5  U.S.C. 
App.2)  and  41  CFR  102-3.150.  The 
Manufactured  Housing  Consensus 
Committee  was  established  under 
section  604(a)(3)  of  the  National 
Manufactured  Housing  Construction 
and-Safety  Standards  Act  of  1974,  42 
U.S.C.  4503(a)(3).  The  Consensus 
Committee  is  charged  with  providing 
recommendations  to  the  Secretary  to 
adopt,  revise,  and  interpret 
manufactiu«d  housing  construction  and 
safety  standards  and  procedural  and 


enforcement  regulations,  and  with 
developing  proposed  model  installation 
standards. 

Tentative  Agenda: 

A.  Welcome  and  Opening  Remarks 

B.  Presentation  on  Manufactured 
Housing  Resarch 

C.  Proposed  Installation  Standards 

D.  Discussion  of  HUD's  published 
response  to  two  committee  proposals 

E.  Reports  to  Full  Committee 
— Dispute  Resolution 

— Standards  Up-date 
— On-site  Completion 

F.  Public  Testimony 

G.  Full  Committee  meeting 
H.  Adjournment 

Dated:  August  1,  2003. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 

[FR  Doc.  03-20486  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-025-1232-EA;  Special  Recreation 
Permit  #NV-025-03-07] 

Notice  of  Temporary  Closures  of 
Public  Lands;  Pershing,  Washoe,  and 
Humboldt  Counties,  NV 

AGENCY:  Bureau  of  Land  Management, 
Wiimemucca  Field  Office.  Nevada. 
ACTION:  Notice  to  the  public  of  a  closure 
on  public  lands  administered  by  the 
Bureau  of  Land  Management, 
Winnemucca  Field  Office,  Nevada. 

SUMMARY:  Notice  is  hereby  given  that 
certain  lands  in  and  aroimd  the  Civilian 
Space  Exploration  Team  (CSXT)  rocket 
launch  site,  located  in  Pershing,  Washoe 
and  Humboldt  counties,  Nevada,  would 
be  temporarily  closed  for  public  use 
from  0900  to  1200  hours,  September 
15th  through  the  18th  2003  and  October 
14th  through  the  17th  2003.  These  in 
the  interest  of  public  safety  at  and 
around  the  location  of  a  high-altitude 
rocket  launch  site.  These  events  are 
expected  to  involve  approximately  50 
participants.  Affected  lands  are  located 
in  the  Black  Rock  Desert — High  Rock 
Canyon  Emigrant  Trails  National 
Conservation  Area,  situated  northeast  of 
Gerlach,  Nevada,  in  the  Mount  Diablo 
Meridian. 

The  following  Public  Lands  are  Closed 
to  public  use:  Public  land  areas  north  of 
the  Union  Pacific  Railroad  tracks  and 
east  of  State  Road  34  and  County  Road 
200,  and  west  of  the  Pahute  Peak  and 
Black  Rock  Desert  Wilderness 
boundaries,  as  described  below: 


47928 


R2^E 


T3  4N, 


T33  y^  N, 
36.  T33N 
27-30;  T33N 
T34N.  R24E 
34-36;  T34N, 
21-28.33-36; 
24,  28-33; 
T35.5N,  R25I 
R26E  Section^ 
Sections  6, 1 
R25E  Section^ 
AllofT35N 
T36N  R23.5E 
Sections  5,  6, 
Sections  1-5, 
R26E;  T36N, 
28-33;  T37N. 
T37N,  R24E 
T37N,  R25E 
T37N,  R26E 
R27E  Section!; 
R23E  Section 
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If24E  Sections  25-28,  32- 
Sections  1-5,  8-22,  23. 
R25E  Sections  2.  3.  4.  9; 
$ections  1-3,  10-15,  21-27, 
R25E  Sections  1-4.  9-16, 
T34N.  R26E  Sections  1- 
R27E  Sections  1-18; 
Sections  27-34;  T35.5N, 
25-36;  T35N.  R24E 
22-27.  34-36;  T35N. 
1-4,  9-16,  21-28,  33-36; 
(26E;AllofT35NR27E; 
Section  1;  T36N,  R24E 
8.  17,  30;T36N.  R25E 
8-18.  21-36;  All  of  T36N. 
12  7E  Sections  4-9. 16-21. 
R23  V2  E  Section  36; 
^tions  11.  14,  23,  23,  30; 
S  ections  7,  22-27.  34-36; 
Sections  19-36;  T37N. 
19-21.  28-33;  T38N, 
122. 


To  ensure  public  safety,  these  lands 
would  be  clos  ed  to  public  use  from 
0900-1200  he  urs  during  the  CSXT 
permit  period ,  under  the  authority  of  43 
CFR  8364.1,  ELM  personnel,  law 
enforcement,  jmergency  medical 
services,  and  i  ]SXT  staff  as  designated 
by  the  BLM  ai  ithorized  officer  would  be 
exempted  froi  i  the  closvue.  Spectators 
or  other  area  i  sers  who  are 
inconvenieno  sd  by  the  closure  could  be 
escorted  to  thf  launch  site.  A  map 
showing  these  temporary  closings,   ^ 
restrictions  an  d  prohibitions  is  available 
from  the  folio  ving  BLM  office:  BLM- 
Winnemucca  "ield  Office,  5100  East 
Winnemucca  31vd.,  Winnemucca, 
Nevada  89445-2921. 


mjy 


The  map 
Wiimemucca 
http:llwww.n\ 


DATES:  Closuri  i 
occur  from 
15th  through 
14th  through 


to  public  use  could 
0900-1200  hours,  September 
18th  2003,  and  October 
17th  2003. 


lie 
tie 


FOR  FURTHER 
Dave  Lefevre. 
Plaimer.  Bure4u 
Wiimemucca 
Wiimemuc'ca 
89445,  teleph 

Authority:  43 


II IFORMATION  CONTACT: 
Outdoor  Recreation 

of  Land  Management, 
ield  Office,  5100  E. 
Hvd.,  Winnemucca,  NV 

(ine  (775)  623-1500. 


Penalty:  An  ' 
with  the  closu  -e 


to  unprisonme  nt 
months,  or  a  fine 
applicable  pro  /isions 
or  both. 


also  be  viewed  on  the 
ield  Office  Web  site  at: 
blm.gov/winnemucca. 


CFR  8364.1. 


person  failing  to  comply 
orders  may  be  subject 
for  not  more  than  12 
in  accordance  with  the 
of  18U.S.C.  3571, 


Terry  A.  Reed, 

Field  Manager. 

[FR  Doc.  03-20*3  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  431C  -HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-340-03-5101-ER-B171;  CACA-44000] 

Notice  of  Intent  To  Prepare  a  Plan 
Amendment  and  Environmental  Impact 
Statement  for  Wind  Energy;  Ukiah 
Field  Office,  Callfomla 

agency:  Bureau  of  Land  Management. 
ACTION:  Notice  of  intent  to  prepare  a 
plan  amendment  and  Environmental 
Impact  Statement  (EIS)  for  Wind  Energy; 
Ukiah  Field  Office.  California. 

summary:  Pursuant  to  Section  102  (2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969,  the  Bureau  of  Land 
Management  (BLM),  Ukiah  Field  Office, 
will  be  directing  the  preparation  of  a 
plan  cunendment  and  EIS  and 
conducting  public  scoping  meetings  in 
response  to  a  right-of-way  application 
filed  by  GE  Wind  Energy,  LLC.  GE  Wind 
Energy  proposes  an  array  of  wind 
turbines  and  ancillary  facilities 
including  buried  power  lines,  access 
roads,  an  electric  substation  and 
transmission  line  interconnect  in  the 
Walker  Ridge  Area  of  Lake  and  Colusa 
Counties,  California.  BLM  will  assess 
the  potential  impacts  of  a  proposed 
right-of-way  for  an  array  of 
approximately  eighty  (80)  1.5-megawatt 
wind  turbines.  The  project  area  contains 
the  public  land  bordered  by  Bear  Valley 
to  the  east.  State  Highway  20  to  the 
south,  and  Indian  Valley  Reservoir  to 
the  west. 

The  proposal  is  located  in  the  Indian 
Valley  Management  Area  the  Clear  Lake 
Management  Framework  Plan  Update, 
1984  for  the  Ukiah  Field  Office.  This 
management  plan  does  not  address 
long-term  management  objectives  for 
Walker  Ridge  and  is  silent  on  wind 
power  development  projects;  thus,  a 
plan  amendment  is  required  in 
accordance  with  43  CFR  1610.5-5. 
Although  BLM  has  tentatively 
scheduled  to  begin  a  Resoiuce 
Management  Plan  (RMP)  Revision  in  the 
fall  of  2003,  BLM  has  elected  to 
accelerate  this  wind  energy  plan 
amendment  in  response  to  the  need  for 
alternative  energy  sources  in  California 
and  in  support  of  the  President's  energy 
policy.  A  final  decision  on  the  plan 
amendment  is  expected  iri  2004. 
DATES:  The  public  is  invited  to  submit 
comments  on  the  scope  of  the  plan 
amendment  and  issues  to  be  addressed 
in  the  EIS.  Three  (3)  public  scoping 
meetings  will  be  held.  The  exact  dates, 
times  and  locations  for  these  meetings 
will  be  announced  by  BLM,  published 
in  local  newspapers  within  15  days  in 
advance  of  the  event,  and  posted  on 


BLM's  Web  site  at:  http:// 
www.ca.blm.gov.  The  three  scoping 
meetings  will  be  open  houses;  they  will 
provide  opportunities  for  the  applicant 
and  BLM  to  explain  details  of  die 
project  and  gather  information  from 
interested  individuals  or  groups.  The 
"open  houses"  will  start  at  6  p.m.  and 
end  at  9  p.m.  Starting  at  7  p.m.  the  EIS 
process  will  be  explained  and  an 
opportunity  will  be  given  for  written 
comments  and  general  concerns. 
Meetings  are  anticipated  at  the 
following  locations:  Sacramento, 
Colusa,  and  Clear  Lake,  California. 

The  comment  period  for  scoping  will 
commence  with  the  publication  of  this 
notice.  Those  having  concerns,  issues, 
or  alternatives  they  would  like  to  see 
addressed  in  the  EIS  must  respond  with 
written  comments  within  45  days  of  the 
date  of  this  notice.  Comments 
concerning  the  Proposed  Action  and 
Alternatives,  plan  amendment,  and  EIS 
should  address  issues  to  be  considered, 
planning  criteria,  feasible  alternatives  to 
examine,  possible  mitigation  measures, 
and  information  relevant  to  or  having  a 
bearing  on  the  Proposed  Action.  In 
addition,  any  persons  wishing  to  be 
added  to  a  mailing  list  of  interested 
parties  can  call  or  write  to  BLM  as 
described  in  this  notice.  Additional 
informational  meetings  may  be 
conducted  throughout  the  process  to 
keep  interested  parties  informed  of 
progress  of  the  EIS. 

ADDRESSES:  Information  and  a  copy  of 
the  Notice  of  Intent  can  be  obtained  by 
contacting  or  visiting  the  following 
offices: 

Bureau  of  Lemd  Management,  Ukiah 
Field  Office,  2550  North  State  Street, 
Ukiah,  CA  95482,  Telephone:  (707)  468- 
4000;  or 

Public  Room.  Bureau  of  Land 
Management.  California  State  Office. 
2800  Cottage  Way.  Sacramento.  CA 
95825.  Telephone:  (916)  978-4400;  or 

Tom  Hurshman,  Bureau  of  Land 
Management,  2505  South  Townsend, 
Montrose,  CO  81401,  Telephone:  (970) 
240-5345. 

A  copy  of  the  scoping  notice  and 
other  relevant  information  concerning 
the  status  of  the  project  may  also  be 
found  on-line  at:  http://www.ca.blm.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Hurshman,  BLM  Project  Manager.  (970) 
240-5345  or  e-mail  at 
tom_hurshman@co.blm.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Walker  Ridge  area  is  located  in  north 
central  California,  west  of  the 
Sacramento  Valley  and  near  the 
southern  tip  of  the  Coast  Range.  Walker 
Ridge  is  located  north  of  Highway  20 
between  Bear  Valley  and  Little  Indian 
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Valley  at  an  elevation  of  approximately 
3,000  feet.  The  proposed  project  area  is 
accessible  by  the  Walker  Ridge  Road,  a 
BLM  maintained  road  that  runs  north 
from  its  junction  with  State  Highway  20. 
The  proposed  wind  power  development 
area  application  encompasses 
approximately  8,200  acres  of  public 
lands.  On  June  2.  2003,  GE  Wind  Energy 
received  a  site  testing  and  monitoring 
right-of-way  grant  from  BLM  to  study 
the  wind  power  potential  of  the  project 
area  for  a  period  of  three  years.  Five 
meteorological  towers  with 
anemometers  to  measure  wind 
characteristics  are  currently  installed  on 
Walker  Ridge.  No  private  lands  would 
be  utilized  for  the  project.  The  legal 
description  of  the  land  proposed  for  the 
wind  power  development  project  is 
available  from  the  contact  information 
in  this  notice. 

Tentatively  identified  issues  of 
concern  may  include:  threatened, 
endangered,  and  sensitive  species; 
visual  resources;  loss  of  wildlife  habitat; 
land  use  conflicts;  and  avian  mortality. 
An  interdisciplinary  approach  will  be 
used  to  develop  the  plan  amendment  in 
order  to  consider  a  variety  of  resource 
issues  and  concerns  identified. 
Disciplines  involved  will  include 
specialists  with  expertise  in 
archaeology,  wildlife,  outdoor 
recreation,  visual  resources,  biology, 
soils,  and  realty.  BLM  has  preliminarily 
identified  the  following,  possible 
planning  criteria: 

•  Comply  with  applicable  laws. 
Executive  Orders,  and  regulations, 

•  Consider  all  alternatives  in  the 
context  of  their  consistency  with  the 
President's  National  Energy  Policy, 
BLM's  Interim  Wind  Energy 
Development  Policy,  and  State  of 
California  Renewable  Energy  Portfolio 
Standards. 

The  Plan  Amendment  and  EIS  will 
analyze  the  Proposed  Action  and  the  No 
Action  Alternative.  Other  alternatives 
may  include  modifying  proposed  tower/ 
turbine  locations,  road  and  power  cable 
and  line  locations,  rerouting  linear 
electric  power  line  right-of-way 
locations,  as  well  as  applying  mitigating 
measures  to  reduce  or  eliminate 
impacts.  : 

Dated:  July  14,  2003. 
Richard  Bums, 

Field  Manager. 

[FR  Doc.  03-20464  Filed  8-11-03;  8:45  am] 

BILLING  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-930-4210-05;  N-63336] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  and  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Recreation  and  public  purpose 

lease/conveyance. 

SUMMARY:  The  following  described 
public  land  in  Las  Vegas,  Clark  County, 
Nevada  has  been  examined  and  found 
suitable  for  lease/conveyance  for 
recreational  or  public  purposes  under 
the  provisions  of  the  Recreation  and 
Public  Purposes  Act,  as  amended  (43 
U.S.C.  869  et  seq.)  (R&PP).  The  City  of 
Las  Vegas  proposes  to  use  the  land  for 
a  public  park. 
SUPPLEMENTARY  INFORMATION: 

Mount  Diablo  Meridian,  Nevada 

T.  20S.,  R.  60E., 
Section  27, 
SWV4NWV4NWV4SW'/i,  SWV4NWV«SW'/i, 

S',^SEV4NWV4SWV4, 
SV2SV2NEV4SWV4,  SWV4NEV4SEV4, 

SV2NWV4SEV4. 

SVaNW'ANE'ASW'ASE'A. 

SWV4NEV4SWV4SEV4, 
SV2NV2NWV4SWV4SEV4, 
WV2SEV4SWV4SEV4,  E'ASEV4SEV4, 
Section  28, 
NV2SWV4,  WV2NEV4SWV4SWV4, 

NWV4SEV4SWV4,  EV2NEV4SEV4. 
WV2NWV4NEV4SEV4, 

SEV4>4WV4NEV4SEV4,  SWV4NEV4SEV4 
NWV«SEV4.  EV2NWV4SWV4SEV4. 
Containing  266.5  acres,  more  or  less. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  This  lease/ 
conveyance  is  subject  to  all  valid  and 
existing  rights.  The  lease/patent,  when 
issued,  will  be  subject  to  the  provisions 
of  the  Recreation  and  Public  Purposes 
Act  and  applicable  regulations  of  the 
Secretciry  of  the  Interior,  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine  and  remove 
such  deposits  from  the  same  imder 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

Those  rights  for  public  utility 
purposes  which  have  been  granted  to 


Nevada  Power  Company  by  Permit  Nos. 
N-51943,  N-61618,  N-55965,  N-59930 
and  N-43546,  Central  Telephone 
Company  by  Permit  Nos.  N-33429,  N- 
42514  and  N-31028,  the  Las  Vegas 
Valley  Water  District  by  Permit  Nos.  N- 
16999,  N^8185,  N-53358  and  N- 
51605,  the  City  of  Las  Vegas  by  Permit 
Nos.  N-37142,  N-38851,  N^1255,  N- 
46267,  N-58670  and  N-73906,  under 
the  Act  of  October  26,  1978  (FLPMA). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4701  N.  Torrey  Pines  Drive.  Las  Vegas. 
Necvada.  Upon  publication  of  this  notice 
in  the  Federal  Register,  the  above 
described  land  will  be  segregated  from 
all  other  forms  of  appropriation  under 
the  public  land  laws,  including  the 
general  mining  laws,  except  for  lease/ 
conveyance  under  the  Recreation  and 
Public  Purposes  Act,  leasing  under  the 
mineral  leasing  laws  and  disposals 
imder  the  mineral  material  disposal 
laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  lands  to  the  Field 
Manager,  Las  Vegas  Field  Office,  Las 
Vegas,  Nevada  89130. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  public 
park.  Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
direcUy  related  to  the  suitability  of  the 
land  for  a  public  park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director. 

In  the  absence  of  any  adverse 
comments,  the  classification  of  the  land 
described  in  this  Notice  will  become 
effective  60  days  from  the  date  of 
publication  in  the  Federal  Register.  The 
lands  will  not  be  offered  for  lease/ 
conveyance  until  after  the  classification 
becomes  effective. 
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2003. 


Dated:  July  1 
Sharon  DiPinto 

Acting  Assistan 
Lands.  Las  Vegc  s, 
[FR  Doc.  0.V2O'  62 
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Field  Manager,  Division  of 

.NV. 

Filed  8-11-03;  8:45  am) 


UNITED  STA11ES  INTERNATIONAL 
TRADE  COMMISSION 

[Inv.  No.  337-TA-479] 

In  the  Matter  of:  Certain  Coamoxiclav 
Products,  Potassium  Clavulanate 
Products,  and  Other  Products  Derived 
From  Clavuiartic  Acid;  Notice  of 
Commission  Decision  Not  to  Review 
an  Initial  Determination  Terminating 
the  Investigation  on  the  Basis  of  a 
Settlement  Agreement 

AGENCY:  U.S.  Ititernational  Trade 

Commission. 

action:  Notice 


SUMMARY:  Noti  :e  is  hereby  given  that 
the  U.S.  Intern  itional  Trade 
Commission  h  is  determined  not  to 
review  the  pre  iding  administrative  law 
judge's  ("ALJ"  initial  determination 
("ID")  termina  ing  the  above-referenced 
investigation  ii  i  its  entirety  based  on  a 
settlement  agre  ement. 
FOR  FURTHER  l^  FORMATION  CONTACT:  Jean 
Jackson,  Esq.,  ( )ffice  of  the  General 
Counsel.  U.S.  1  titernational  Trade 
Commission,  5  30  E  Street,  SW., 
Washington,  D  :  20436,  telephone  (202) 
205-3104.  Cop  les  of  the  ALJs  ID  and  all 
other  nonconfi  lential  documents  filed 
in  connection   vith  this  investigation  are 
or  will  be  avail  able  for  inspection 
during  official  }usiness  hours  (8:45  a.m. 
to  5:15  p.m.)  ir  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  5  )0  E  Street,  SW., 
Washington.  D  :  20436.  telephone  (202) 
205-2000.  Hea  ing-impaired  persons  are 
advised  that  in  ormation  on  this  matter 
can  be  obtaine<  by  contacting  the 
Conunission's  '  TD  terminal  on  (202) 
205-1810.  The  public  record  for  this 
investigation  n  ay  be  viewed  on  the 
Commission's  ( ilectronic  docket  (EDIS) 
at  http://edis.u  utc.gov.  General 
information  coi  icerning  the  Commission 
may  also  be  obi  ained  by  accessing  its 
internet  server  http://i\'\\'w.usitc.gav). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  investigation 
on  September  ;  .  2002,  based  on  a 
complaint  filec  by  GlaxoSmithKline, 
PLC  of  the  Unil  ed  Kingdom  and 
SmithKlineBee  :ham  d/b/a 
GlaxoSmithKli;  le  of  Philadelphia, 
Pennsylvania  (( ollectively,  GSK) 
alleging  a  viola  ion  of  section  337  of  the 
Tariff  Act  of  19  50  in  the  importation. 


sale  for  importation,  and  sale  after 
importation  of  certain  coamoxiclav 
products,  potassium  clavulanate 
products,  and  other  products  derived 
from  clavulanic  acid  products  and 
potassium  clavulanate  by  reason  of 
misappropriation  of  trade  secrets  and 
unfair  competition.  67  FR  57850.  The 
complainant  named  Biochemie  GmbH, 
of  Austria,  Biochemie  SpA,  of  Italy, 
Novartis  AG  of  Switzerland,  and  Geneva 
Pharmaceuticals  of  New  Jersey  as 
respondents. 

On  July  11,  2003,  the  ALJ  issued  an 
ID  granting  a  joint  motion  by  GSK  and 
all  respondents  to  the  investigation  to 
terminate  the  investigation  on  the  basis 
of  a  settlement  agreement.  The  motion 
was  supported  by  the  Conunission 
investigative  attorney.  No  petitions  for 
review  of  the  ID  were  filed. 

The  authority  for  the  Commission's 
determination  is  contained  in  section 
337  of  the  Tariff  Act  of  190,  as  amended, 
19  U.S.C.  1337,  and  in  section  210.42(h) 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  19  CFR  210.42(h). 

Issued:  August  5.  2003. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
|FR  Doc.  03-20492  Filed  8-11-03;  8:45  am) 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dh/ision 

United  States  and  New  Jersey, 
Plaintiffs;  v.  Waste  Management,  Inc., 
and  Allied  Waste  Industries,  Inc., 
Defendants;  Proposed  Final  Judgment 
and  Competitive  Impact  Statement 

Notice  is  hereby  given  pursuant  to  the 
Antitrust  Procedures  and  Penalties  Act, 
15  U.S.C.  16(b)-(h),  that  a  proposed 
Final  Judgment,  Hold  Separate 
Stipulation  and  Order,  and  Competitive 
Impact  Statement  have  been  filed  with 
the  United  States  District  Court  for  the 
District  of  Columbia  in  United  States  of 
America  et  al.  v.  Waste  Management, 
Inc.,  et  al.,  Civil  No.  1:03CV01409(GK). 

On  June  27.  2003,  the  United  States 
and  the  State  of  New  Jersey  filed  a 
Complaint  alleging  that  Waste 
Management's  acquisition  of  certain 
voting  securities  and  waste-hauling  and 
disposal  assets  of  Allied  would  lessen 
competition  substantially  in  the 
provision  of  small  container  commercial 
waste  collection  services  in  the  areas  of 
Pitkin  County,  Colorado;  Garfield 
County,  Colorado;  Augusta,  Georgia; 
Myrtle  Beach,  South  Carolina;  Morris 
County,  New  Jersey;  and  Bergen  and 


Passaic  Counties,  New  Jersey,  and  in  the 
provision  of  municipal  solid  waste 
disposal  services  in  the  Bergen  and 
Passaic  Counties,  New  Jersey  and  Tulsa 
and  Muskogee,  Oklahoma  disposal 
areas,  in  violation  of  Section  7  of  the 
Clayton  Act,  15  U.S.C.  18.  The  proposed 
Final  Judgment,  filed  at  the  same  time 
as  the  Complaint,  requires,  among  other 
things,  that  defendant  Waste 
Management  (1)  divest  small 
commercial  waste  collection  assets  in 
the  areas  of  Pitkin  County,  Colorado; 
Garfield  Coimty,  Colorado;  Augusta 
Georgia;  Myrtle  Beach,  South  Carolina; 
Morris  County,  New  Jersey;  and  Bergen 
and  Passaic  Counties,  New  Jersey;  (2) 
alter  the  contracts  it  uses  with  its 
existing  and  new  small  container 
commercial  waste  customers  in  the 
areas  of  Augusta,  Georgia  and  Myrtle 
Beach.  South  Carolina;  (3)  divest 
transfer  station  facilities  serving  Bergen 
and  Passaic  Counties,  New  Jersey;  and 
(4)  sell  throughput  disposal  rights  at  a 
facility  serving  Bergen  and  Passaic 
Counties,  New  Jersey.  Copies  of  the 
Complaint,  the  proposed  Final 
Judgment,  and  the  Competitive  Impact 
Statement  are  available  for  inspection  at 
the  U.S.  Department  of  Justice,  Antitrust 
Division,  Suite  215  North,  325  7th 
Street,  NW.,  Washington,  DC  20004 
(telephone:  (202)  514-2692),  and  at  the 
Clerk's  Office  of  the  U.S.  Court  for  the 
District  of  Columbia,  333  Constitution 
Avenue,  NW.,  Washington,  DC  20001, 
Public  comment  is  invited  within  60 
days  of  the  date  of  this  notice.  Such 
comments  and  responses  thereto  will  be 
published  in  the  Federal  Register  and 
filed  with  the  Court.  Comments  should 
be  directed  to  J.  Robert  Kramer  II,  Chief, 
Litigation  II  Section,  Antitrust  Division, 
U.S.  Department  of  Justice,  1401  H 
Street,  NW..  Suite  3000,  Washington, 
DC  20530  (telephone:  (202)  307-0924). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations. 

United  States  District  Court  for  the 
District  of  Columbia  < 

[Case  No:  03  14091 

Hold  Separate  Stipulation  and  Order 

It  is  hereby  stipulated  and  agreed  by 
and  between  the  undersigned  parties, 
subject  to  approval  and  entry  by  the 
Court,  that: 

I.  Definitions 

As  used  in  this  Hold  Separate 
Stipulation  and  Order: 

A.  "Acquirer"  means  the  entity  or 
entities  to  whom  Waste  Management 
divests  the  Relevant  Disposal  Assets, 
Relevant  Hauling  Assets,  or  the 
Alternative  Disposal  Asset. 
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B.  "Allied"  means  Defendant  Allied 
Waste  Industries,  Inc.,  a  Delaware 
corporation  with  its  headquarters  in 
Scottsdale,  Arizona,  and  its  successors 
and  assigns,  its  subsidiaries,  divisions, 
groups,  affiliates,  partnerships,  joint 
ventiues,  and  their  directors,  officers, 
managers,  agents,  and  employees. 

C.  "Alternative  Disposed  Asset" 
means,  unless  otherwise  noted,  with 
respect  to  each  transfer  station  listed 
and  described  herein,  all  of  Defendants' 
rights,  titles,  and  interests  in  any 
tangible  asset,  related  to  the  operation  of 
each  transfer  station  listed,  including  all 
fee  simple  or  ownership  rights  to 
offices,  garages,  related  facilities,  capital 
equipment,  trucks  and  other  vehicles, 
scales,  power  supply  equipment,  and 
supplies;  and  all  Defendants'  rights, 
titles,  and  interests  ion  any  related 
intangible  assets,  including  all  leasehold 
interests  and  renewal  rights  thereto, 
permits,  customer  lists,  contracts,  and 
accounts,  or  options  to  purchase  any 
adjoining  property. 

Alternative  Disposal  Asset,  as  used 
herein,  means  one  of  the  following  three 
properties,  as  selected  by  Defendant 
Waste  Management  in  accordance  with 
the  terms  provided  in  Sections  IV.I., 
V.B.,  and  V,C.  of  the  final  Judgment: 

1 .  Park  Ridge,  Newfersey 

Waste  Management's  Park  Ridge 
Transfer  Station,  located  at  94  Perry 
Street,  Park  Ridge,  New  Jersey  07656;  or 

2.  Fairview,  New  fersey 

Allied's  Fairview  Transfer  Station 
(formerly  permitted  to  BFI  Transfer 
Systems  of  New  Jersey,  Inc.),  located  at 
61  Broad  Avenue,  Fairview,  New  Jersey 
07022;  or 

3.  Hillsdale,  New  fersey 

Waste  Management's  Hillsdale 
Transfer  Station,  located  at  131 
Patterson  Street,  Hillsdalej  New  Jersey 
07642. 

D.  "Disposal"  means  the  business  of 
disposing  of  waste  into  approved 
disposal  sites  [i.e.,  landfills, 
incinerators,  and  transfer  stations). 

E.  "Hauling"  means  the  collection  of 
waste  fi-om  customers  and  the  shipment 
of  the  collected  waste  to  disposal  sites. 
Hauling,  as  used  herein,  does  not 
include  collection  of  roll-off  containers. 

F.  "Fully  Permitted"  means  a  renewal 
of  the  operating  permit,  currently  held 
by  Waste  Management's  Chestnut  Ridge 
Solid  Waste  Transfer  Station  of 
Chestnut  Ridge,  New  York  and 
scheduled  to  expire  on  November  30, 
2003,  by  the  New  York  State 
Department  of  Environmental 
Conservatipn  ("NYDEC")  for  an 
additional  five  (5)  years  under  terms 


and  conditions  comparable  to  those  in 
the  currently  held  permit;  and  further 
means  that  all  additional  zoning, 
enviromnental,  and  other  permits 
required  to  operate  the  facility  are  valid 
and  lawful.  The  renewed  permit  must 
be  granted  by  NYDEC  prior  to  expiration 
of  the  time  period  set  forth  in  Section 
rV.A.  of  the  Final  Judgment,  which  time 
period  shall  include  the  sixty  (60)  day 
extension. 

G.  "Landfill"  means  a  facility  where 
waste  is  placed  into  the  land. 

H.  "MSW"  means  municipal  solid 
waste,  a  term  of  art  used  to  describe 
solid  putrescible  waste  generated  by 
households  and  commercial 
establishments  such  as  retail  stores, 
offices,  restaiuants,  warehouses,  and 
non-manufactiu'ing  activities  in 
industrial  facilities.  MSW  does  not 
include  special  handling  waste  [e.g., 
waste  from  manufacturing  processes, 
regulated  medical  waste,  sewage,  and 
sludge),  hazardous  waste,  or  waste 
generated  by  construction  or  demolition 
sites. 

I.  "New  Jersey  Assets"  means  the 
Relevant  Disposal  Assets  and  the 
Relevant  Hauling  Assets  located  in  New 
Jersey. 

J.  "Relevant  Disposal  Assets"  means, 
unless  otherwise  noted,  with  respect  to 
each  transfer  station  listed  and 
described  herein,  all  of  Defendants' 
rights,  titles,  and  interests  in  any 
tangible  asset  related  to  each  transfer 
station  listed,  including  all  fee  simple  or 
ownership  rights  to  offices,  garages, 
related  facilities,  capital  equipment, 
trucks  and  other  vehicles,  scdes,  power 
supply  equipment,  and  supplies,  and  all 
Defendants'  rights,  titles,  and  interests 
in  any  related  intangible  assets, 
including  all  leasehold  interests  and 
renewal  rights  thereto,  permits, 
customer  lists,  contracts,  and  accounts, 
or  options  to  purchase  any  adjoining 
property. 

Relevant  Disposal  Assets,  as  used 
herein,  includes  the  following  transfer 
stations,  or  throughput  or  tolling 
disposal  rights: 

1.  Garfield,  Newfersey 

Allied's  Garofalo  Recycling  and 
Transfer  Station  (formerly  permitted  to 
Garofalo  Brothers,  Inc.,  and  Garofalo 
Recyling  and  Transfer  Station  Co.,  Inc.), 
located  at  19-35  Atlantic  Street, 
Garfield,  New  Jersey  07026, 

2.  Chestnut  Ridge,  New  Yori( 

Waste  Management's  Fully  Permitted 
Chestnut  Ridge  Solid  Waste  Transfer 
Station  (owned  by  and  permitted  to 
Waste  Management's  subsidiary 
Marangi  Bros,,  Inc.),  located  at  560 


Chestnut  Ridge  Road,  Chestnut  Ridge, 
New  York  10977, 

3.  North  Arlington,  New  fersey 

Throughout  or  tolling  disposal  rights 
of  a  maximum  of  1,925  tons  per  week, 
for  the  remainder  of  Waste 
Management's  current  lease  and  if  the 
lease  is  renewed,  for  the  duration  of  the 
period  in  which  Waste  Management  has 
contractual  rights  to  operate  the  facility, 
not  to  exceed  the  termination  date  of  the' 
Final  Judgment.  These  disposal  rights 
are  exercisable  by  the  Acquirer  (or  its 
designee),  at  the  New  Jersey 
Meadowlands  Commission's  HMDC 
Solid  Waste  Baler  Facility  ("HMDC 
Facility"),  located  at  100  Baler 
Boulevard,  North  Arlington,  New  Jersey 
07031,  under  the  following  terms  and 
conditions: 

a.  At  the  Acquirer's  option.  Waste 
Management  shall  set  aside  and  operate 
or,  allow  the  Acquirer  (or  its  designee) 
to  operate  one  (1)  disposal  bay  and  a 
scale  and  scale  house  for  the  sole  use  of 
the  Acquirer  (or  its  designee); 

b.  Waste  Management  shall  permit  the 
Acquirer  (or  its  designee)  to  deliver 
waste  to  the  HMDC  Facility  during 
operating  hours  fi'om  Monday  through 
Saturday  up  to  the  weekly  maximum  of 
1 ,925  tons.  Waste  Management  shall 
have  the  right  to  stop  accepting  waste 
from  any  additional  truck  owned  or 
operated  by  the  Acquirer  (or  its 
designee)  and  entering  the  premises 
after  Waste  Management  has  accepted 
350  tons  of  waste  from  the  Acquirer  (or 
its  designee)  on  any  day  the  HMDC 
Facility  is  operating; 

c.  Under  me  throughput  or  tolling 
arrangement.  Waste  Management  shall 
permit  the  Acquirer  (or  its  designee)  to 
deliver  waste  to  the  HMDC  Facility  for 
processing  and,  at  the  option  of  the 
Acquirer  (or  its  designee),  load  the 
processed  waste  into  vehicles 
designated  by  the  Acquirer  (or  its 
designee)  for  ultimate  disposal;  and 

d.  Waste  Management  snail  operate 
all  HMDC  Facility  gates,  scales,  scale 
houses,  and  disposal  areas  described  in 
the  Acquirer's  contract  under  terms  and 
conditions  no  less  favorable  to  the 
Acquirer  (or  its  designee)  than  those 
provided  to  Waste  Management  or  its 
customers,  including  any  municipality. 

K.  "Relevant  Hauling  Assets"  means 
with  respect  to  each  commercial  waste 
collection  route  or  other  hauling  asset 
described  herein,  all  tangible  assets, 
including  capital  equipment,  trucks  and 
other  vehicles,  containers,  interests, 
supplies,  and  if  requested  by  the   " 
purchaser,  real  property  and 
improvements  to  real  property  [i.e., 
buildings  and  garages).  It  also  includes 
all  intangible  assets,  including  hauling- 
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related  custon  ler  lists,  contracts, 
leasehold  inte  rests,  permits  and 
accounts. 

Relevant  He  uling  Assets,  as  used 
herein,  includes  the  assets  in  the 
following  loca  tions: 

1.  Augusta,  Gi  orgia 

Allied 's  con  imercial 
routes  903,  901 
operate  out  ofjAll 
located  at  683 
Georgia  30809 


waste  collection 
916,  and  922  that 
ied's  Augusta  division 
Commerce  Court,  Evans, 


2.  Myrtle  Beac  h 

Allied's  conjmercial 
routes  711,  71 
out  of  Allied's 
Hauling  facilit  y 
Highway  501, 
Carolina  2957!  i 


Waste  Manakement 
routes  730,  82' 
that  operate  oi  t 
facilities  locat(  d 
Street,  Carbom  I 


South  Carolina 

waste  collection 
[,  and  715  that  operate 
Rural  Sanitation  Services 

located  at  3512 
y^yrtle  Beach,  South 


3.  Pitkin  and  (^ifield  Counties, 
Colorado 


4.  Bergen  and 
Jersey 

Allied's  coninercial 
routes  700,  70 
operate  out  of 
Services  Haulijig 
Proad  Avenue 
07022, except 
not  required  tc 
improvements 
buildings,  garages 
related  thereto 


waste  collection 
706.  401.  and  405  that 
Allied 's  VMI  Waste 

facility  located  at  75 
Fairview,  New  Jersey 
hat  Waste  Management  is 
divest  real  property  or 
!o  real  property  (i.e., 
.  or  leasehold  rights 


5.  Morris  Coun  V 


Ser  /ices 
B  oad 


07(22 


Allied's 
route  702  that 
VMI  Waste 
located  at  75 
New  Jersey 
Management  is 
real  property  o 
property  (;.e., 
leasehold  right 

,L.  "Small 
collection 
of  collecting 
industrial 
"dumpsters"  (i 
with  one  (1)  to 
storage  capacit; ' 
"hauling"  such 
by  use  of  a  fron  t 
truck.  Typical 
collection 
apartment  bui 
establishments 
restaurants). 

M.  "Waste 
Defendant  Was 


's  waste  collection 
825,  831,850,  and  853 
of  Waste  Management's 
at  226  North  12th 
ale,  Colorado  81623. 


'assaic  Counties,  New 


,  New  Jersey 

cominercial  waste  collection 
perates  out  of  Allied's 
Hauling  facility 
Avenue,  Fairview, 
.  except  that  Waste 
not  required  to  divest 
improvements  to  real 
ildings,  garages,  or 
i  related  thereto). 

commercial  waste 
means  the  business 
from  commercial  and 
usually  in 
e.,  a  small  container 
ten  (10)  cubic  yards  of 
),  and  transporting  or 
waste  to  a  disposal  site 
-  or  rear-end  loader 
( ommercial  waste 

include  office  and 
and  retail 
[i.e.,  stores  and 


lu 


coi  itainer  ( 


serv  ce 


M5W 


acco  mts 


cust(  mers 
1(  ings 


M  magement"  means 
e  Management,  Inc.,  a 


Delaware  corporation  with  its 
headquarters  in  Houston,  Texas,  and 
includes  its  successors  cuid  assigns,  and 
its  subsidiaries,  divisions,  groups, 
afniiates,  partnerships,  joint  ventures, 
and  their  directors,  officers,  managers, 
agents,  and  employees. 

II.  Objectives 

The  Final  Judgment  filed  in  this  case 
is  meant  to  ensure  Defendants'  prompt 
divestiture  of  the  Relevant  Disposal 
Assets  and  Relevant  Hauling  Assets  for 
the  purpose  of  establishing  viable 
competitors  in  the  municipal  solid 
waste  ("MSW")  disposal  business  and 
the  small  container  commercial  waste 
collection  business,  to  remedy  the 
effects  that  the  United  States  alleges 
would  otherwise  result  from  the 
acquisition  of  Allied's  assets  by  Waste 
Management.  This  Hold  Separate 
Stipulation  and  Order  ensures,  prior  to 
such  divestitures,  that  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets  remain  independent, 
economically  viable,  and  ongoing 
business  concerns  that  will  remain 
independent  and  uninfluenced  by 
Waste  Management  or  Allied,  and  that 
competition  is  maintained  during  the 
pendency  of  the  ordered  divestitures. 

ni.  Jurisdiction  and  Venue 

The  Court  has  jurisdiction  over  the 
subject  matter  of  this  action  and  over 
each  of  the  parties  hereto,  and  venue  of 
this  action  is  proper  in  the  United  States 
District  Court  for  the  District  of 
Columbia. 

rv.  Compliance  With  and  Entry  of  Final 
Judgment 

A.  The  parties  stipulate  that  a  Final 
Judgment  in  the  form  attached  hereto  as 
Exhibit  A  may  be  filed  with  and  entered 
by  the  Court,  upon  the  motion  of  any 
party  or  upon  the  Court's  own  motion, 
at  any  time  after  compliance  with  the 
requirements  of  the  Antitrust 
Procedures  and  Penalties  Act  (15  U.SX). 
16).  and  without  further  notice  to  any 
party  or  other  proceedings,  provided 
that  the  United  States  has  now 
withdrawn  its  consent,  which  it  may  do 
at  any  time  before  the  entry  of  the 
proposed  Final  Judgment  by  serving 
notice  thereof  on  Defendants  and  by 
filing  that  notice  with  the  Court. 

B.  Defendants  shall  abide  by  and 
comply  with  the  provisions  of  the 
proposed  Final  Judgment,  pending  the 
Judgment's  entry  by  the  Court,  or  until 
expiration  of  time  for  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment,  and  shall, 
from  the  date  of  the  signing  of  this 
Stipulation  by  the  parties,  comply  with 
all  the  terms  and  provisions  of  the 


proposed  Final  Judgment  as  though  the 
same  were  in  full  force  and  effect  as  an  , 
order  of  the  Court. 

C.  Defendants  shall  not  consummate 
the  transactions  sought  to  be  enjoined 
by  the  Complaint  herein  before  the 
Court  has  signed  this  Hold  Separate 
Stipulation  and  Order. 

D.  This  Stipulation  shall  apply  with 
equal  force  and  effect  to  any  amended 
proposed  Final  Judgment  agreed  upon 
in  writing  by  the  parties  and  submitted 
to  the  Court. 

E.  In  the  event  that  (1)  the  United 
States  has  withdrawn  its  consent,  as 
provided  in  Section  IV.  A.  above,  or  (2) 
the  proposed  Final  Judgment  is  not 
entered  pursuant  to  this  Stipulation;  the 
time  has  expired  for  all  appeals  of  any 
Court  ruling  declining  entry  of  the 
proposed  Final  Judgment;  and  the  Court 
has  not  otherwise  ordered  continued 
compliance  with  the  terms  and 
provisions  of  the  proposed  Final 
Judgment,  then  the  parties  are  released 
from  all  further  obligations  under  this 
Stipulation,  and  the  making  of  this 
Stipulation  shall  be  without  prejudice  to 
any  party  in  this  or  any  other 
proceeding. 

F.  Defendants  represent  that  the 
divestitures  ordered  in  the  proposed 
Final  Judgment  can  and  will  be  made, 
and  that  Defendants  will  later  raise  no 
claim  of  mistake,  hardship  or  difficulty 
of  compliance  as  grounds  for  asking  the 
Court  to  modify  any  of  the  provisions 
contained  therein. 

V.  Hold  Separate  Provisions 

Until  the  divestitures  required  by  the 
Final  Judgment  have  been 
accomplished: 

A.  Waste  Management  shall  preserve, 
maintain,  and  continue  to  operate  the 
Relevant  Hauling  Assets  and  Relevant 
Disposal  Assets  as  independent, 
ongoing,  economically  viable 
competitive  businesses  with 
management,  sales  and  operations  held 
entirely  separate,  distinct  and  apart 
from  those  of  Waste  Management's  other 
operations.  Waste  Management  shall  not 
coordinate  the  marketing  of,  or  sales  by, 
any  Relevant  Disposal  Asset  or  Relevant 
Hauling  Asset  with  its  other  operations. 
Within  twenty  (20)  days  after  the  filing 
of  the  Hold  Separate  Stipulation  and 
Order,  Defendants  will  inform  the 
United  States  of  the  steps  Waste 
Management  has  taken  to  comply  with 
this  Hold  Separate  Stipulation  and 
Order. 

B.  Waste  Management  shall  take  all 
steps  necessary  to  ensure  that  (1)  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  will  be  maintained  and 
operated  as  independent,  ongoing, 
economically  viable  and  advice 
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competitors  in  the  MSW  disposal 
business  and  the  small  container 
commercial  waste  collection  business; 
(2)  the  management  of  the  Relevant 
Disposal  Assets  and  Relevant  Hauling     , 
Assets  will  not  be  influenced  by  Waste 
Management;  and  (3)  the  books,  records, 
competitively  sensitive  sales,  marketing 
and  pricing  information,  and  decision- 
making concerning  the  Relevant ' 
Disposal  Assets  and  the  Relevant 
Hauling  Assets  will  be  kept  separate  and 
apart  from  Waste  Management's  other 
operations.  Waste  Management's 
influence  over  the  Relevant  Disposal 
Assets  and  Relevant  Hauling  Assets 
shall  be  limited  to  that  necessary  to     • 
carry  out  its  obligations  under  this  Hold 
Separate  Stipulation  and  Order  and  the 
proposed  Final  Judgment. 

C.  Defendants  shall  use  all  reasonable 
efforts  to  maintain  emd  increase  the 
sales  and  revenues  of  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets,  and  shall  maintain  at  2002 
levels,  or  at  previously  approved  levels 
for  2003,  whichever  are  higher,  all 
promotional,  advertising,  sales, 
technical  assistance,  marketing  and 
merchandising  support  for  the  Relevant 
Disposal  Assets  and  Relevant  Hauling 
Assets. 

D.  Defendants  shall  provide  sufficient 
working  capital  and  lines  and  sources  of 
credit  to  continue  to  maintain  the 
Relevant  Hauling  Assets  and  Relevant 
Disposal  Assets  as  economically  viable 
and  competitive  ongoing  businesses 
consistent  with  the  requirements  of 
Sections  V.  A.  and  B. 

E.  Defendants  shall  take  all  steps 
necessary  to  ensure  that  the  Relevant 
Hauling  Assets  and  Relevant  Disposal 
Assets  are  fully  maintained  in  operable 
condition  at  no  less  than  their  current 
capacity  and  sales,  and  shall  maintain 
and  adhere  to  normal  repair  and 
maintenance  schedules  for  the  Relevant 
Hauling  Assets  and  Relevant  Disposal 
Assets. 

F.  Defendants  shall  not,  except  as  part 
of  a  divestiture  approved  by  the  United 
States  in  accordance  with  the  terms  of 
the  proposed  Final  Judgment,  remove, 
sell,  lease,  assign,  transfer,  pledge  or 
otherwise  dispose  of  any  of  the  Relevant 
Hauling  Assets  or  Relevant  Disposal 
Assets. 

G.  Defendants  shall  maintain,  in 
accordance  with  sound  accounting 
principles,  separate,  accurate  and 
complete  financial  ledgers,  books  and 
records  that  report  on  a  periodic  basis, 
such  as  the  last  business  day  of  every 
month,  consistent  with  past  practices, 
the  assets,  liabilities,  expenses,  revenues 
and  income  of  the  Relevant  Hauling 
Assets  and  Relevant  Disposal  Assets. 


H.  Except  in  the  ordinary  course  of 
business  or  as  is  otherwise  consistent 
with  this  Hold  Separate  Stipulation  and 
Order,  Defendants  shall  not  hire, 
transfer,  terminate,  or  otherwise  alter 
the  salary  agreements  for  any  Waste 
Management  or  Allied  employee  who, 
on  the  date  of  Defendants'  signing  of 
this  Hold  Separate  Stipulation  and 
Order,  either:  (1)  Works  with  a  Relevant 
Hauling  Asset  or  a  Relevant  Disposal 
Asset,  or  (2)  is  a  member  of  management 
referenced  in  Section  V.J.  of  this  Hold 
Separate  Stipulation  and  Order. 

I.  Defendants  shall  take  no  action  that 
would  jeopardize,  delay,  or  impede  the 
sale  of  the  Relevant  Disposal  Assets  or 
Relevant  Hauling  Assets. 

J.  Until  such  time  as  the  Relevant 
Hauling  Assets  and  Relevant  Disposal 
Assets  are  divested  pursuant  to  the 
terms  of  the  Final  Judgment,  the 
Relevant  Hauling  Assets  and  Relevant 
Disposal  Assets  owned  by  Waste 
Management  shall  be  managed  by 
Chuck  Wilcox,  its  Senior  Vice  President. 
Mr.  Wilcox  shall  have  complete 
managerial  responsibility  for  the 
Relevant  Hauling  Assets  and  Relevant 
Disposal  Assets  owned  by  Waste 
Management,  subject  to  the  provisions 
of  this  Order  and  the  proposed  Final 
Judgment.  In  the  event  that  Mr.  Wilcox 
is  unable  to  perform  his  duties.  Waste 
Management  shall  appoint,  subject  ta 
the  approval  of  the  United  States,  a 
replacement  within  ten  (10)  working 
days.  Should  Waste  Management  fail  to 
appoint  a  replacement  acceptable  to  the 
United  States  within  ten  (10)  working 
days,  the  United  States  shall  appoint  a 
replacement. 

K.  Defendants  shall  take  no  action 
that  would  interfere  with  the  ability  of 
any  trustee  appointed  pursuant  to  the 
Final  Judgment  to  complete  the 
divestitures  pursuant  to  the  Final 
Judgment  to  an  Acquirer  acceptable  to 
the  United  States. 

L.  This  Hold  Separate  Stipulation  and 
Order  shall  remain  in  effect  until 
consiunmation  of  the  divestitures 
contemplated  by  the  proposal  Final 
Judgment  or  until  further  order  of  the 
Court. 

For  Plaintiff,  United  States  of  America. 
Michael  K.  Hammaker, 
DC  Bar  No.  233684.  U.S.  Department  of 

Justice,  Antitmst  Division.  1401  H  Street. 

NW..  Suite  3000.  Washington.  DC  20530, 

12021  307-0938. 

For  Plaintiff,  State  of  New  Jersey. 
Peter  C.  Harvey, 
Attorney  General  of  New  Jersey. 

By: 
Andrew  L.  J^ossner, 
Assistant  Attorney  General — Deputy  Director. 

New  Jersey  Division  of  Criminal  Justice, 


P.O.  Box  085.  Trenton,  New  Jersey  08625- 
0085,  (6091  984-0028. 

Basil  L.  Merenda. 

Deputy  Attorney  General,  New  Jersey 
Division  of  Criminal  Justice.  Antitrust  and 
Procurement  Fraud  Bureau.  P.O.  Box  085, 
Trenton.  New  Jersey  08625-0085.  (609) 
292-7497. 

For  Defendant.  Waste  Management,  Inc. 
lames  R.  Weiss. 
Preston  Gates  Ellis  &■  Rouvelas  Meeds  LLP. 

J 735  New  York  Avenue.  NW..  Suite  500. 

Washington.  DC  20006.  (202)  628-1700. 

For  Defendant,  Allied  Waste  Industries, 
Inc. 

Tom  D.  Smith.  )ones  Day, 

51  Louisiana  Avenue,  NW..  Washington.  DC 

20001-2113.  (202)  879-3971. 
Dated:  June  26.  2003. 
Order 

It  is  so  ordered  on  this day  of , 

2003. 

United  States  District  fudge 

United  States  District  Court  for  the 
District  of  Columbia 

Final  Judgment 

Whereas,  Plaintiffs,  the  United  States 
of  America  ("United  States")  and  the 
State  of  New  Jersey  ("New  Jersey"),  filed 
their  Complaint  on  June  27.  2003,  and 
Plaintiffs  and  Defendants,  Waste 
Management,  Inc.  ("Waste 
Management")  and  Allied  Waste 
Industries,  Inc.  ("Allied"),  by  their 
respective  attorneys,  have  consented  to 
the  entry  of  this  Final  Judgment  without 
trial  or  adjudication  of  any  issue  of  fact 
or  law,  and  without  this  Final  Judgment 
constituting  any  evidence  against  or 
admission  by  any  part  regarding  any 
issue  of  law  or  fact; 

And  Whereas,  Defendants  agree  to  be 
bound  by  the  provisions  of  this  Final 
Judgment  pending  its  approval  by  the 
Coiul; 

And  Whereas,  the  essence  of  this 
Final  Judgment  is  the  prompt  and 
certain  divestiture  of  the  Relevant 
Hauling  Assets  and  Relevant  Disposal 
Assets  by  Defendant  Waste  Management 
to  assure  that  competition  is  not 
substantially  lessened: 

And  Whereas,  the  United  States 
requires  Defendant  Waste  Management 
to  amend  certain  provisions  of  waste 
hauling  contracts  and  the  United  States 
and  New  Jersey  require  Defendant 
Waste  Management  to  make  certain 
divestitures  in  order  to  remedy  the  loss 
of  competition  alleged  in  the  Complaint; 

And  Whereas,  Defendants  have 
represented  to  Plaintiffs  that  the 
divestitures  required  below  can  and  will 
be  made  and  that  Defendants  will  later 
raise  no  claims  of  hardship  or  difficulty 
as  groimds  for  asking  the  Court  to 
modify  any  of  the  divestitures  or  other 
injunctive  provisions  contained  below; 
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til  is 


lerec  s 


And  Whereas, 
Management 
acquiring  the 
Muskogee  Disbosal 
provided  in 

AndWh 
Jersey  voting 
acquired  by  V\bste 
Allied  pursua)  tt 
purchase  agrei  iments 
dated  January 
this  Final  Ju 
of  the  State  of 
federal  and 
including  N.J 
seq.: 

Now,  therefi 
is  taken,  and 
adjudication 
and  upon  con^nt 
ordered,  adjuc  ged. 


Defendant  Waste 
i  hall  be  enjoined  from 
(elevant  Tulsa  and 

Assets,  except  as 
Final  Judgment; 
with  respect  to  the  New 
^curities  and  assets  to  be 
Management  from 
to  the  stock  and  asset 
between  them 
29.  2003,  as  amended, 

ent  resolves  all  claims 
NJew  Jersey  arising  under 

antitrust  laws, 
Stat.  Ann.  §  56:9-1  at 


idj  m 


sts  te 


'(  re,  before  any  testimony 
thout  trial  or 
any  issue  of  fact  or  law, 
of  the  parties,  it  is 
and  decreed: 


VI 


o 


I.  Jurisdiction 

This  Court 
subject  matter 
to  this  action, 
claim  upon  wHich 
against 
the  Clayton 
18. 


h  as  jurisdiction  over  the 
)f  and  each  of  the  parties 
he  Complaint  states  a 
relief  may  be  granted 
Defend  ants  under  Section  7  of 
Ac  t,  as  amended,  15  U.S.C. 


n.  Definitions 


As  used  in  t 

A.  "Acquirei 
entities  to  whc  m 
divests  the  Relevant 
Relevant  Haul 
Alternative  Di^osal 

B.  "Allied" 
Waste  Industries 
corporation 
Scottsdale,  Arikona 
and  assigns,  its 
groups,  affiliates 
ventures,  and 
managers,  ageijt 

C.  "Altemat 
means,  unless 
respect  to  each 
and  described 
rights,  titles, 
tangible  asset, 
each  transfer  station 
fee  simple  or 
offices,  garages 
equipment 
scales,  power 
supplies;  and 
tides,  and  inteijests 
intangible  as; 
interests  and  rdnewal 
permits,  custoi|ier 
accounts,  or  o 
adjoining  property 

Alternative 
herein,  means 
properties,  as 
Waste  Manageihent 


ai  d 


is  Final  Judgment: 
means  the  entity  or 
Waste  Management 
Disposal  Assets, 
ing  Assets,  or  the 

Asset. 
1  leans  Defendant  Allied 
Inc.,  a  Delaware 
h  its  headqueulers  in 

and  its  successors 
subsidiaries,  divisions, 
partnerships,  joint 
tjieir  directors,  officers, 
s,  and  employees, 
e  Disposal  Asset" 
)therwise  noted,  with 
transfer  station  listed 
lerein,  all  of  Defendants' 

interests  in  any 
1  elated  to  the  operation  of 
listed,  including  all 
ownership  rights  to 

related  facilities,  capital 
and  other  vehicles, 
supply  equipment,  and 
Defendants'  rights, 

in  any  related 
,  ii\cluding  all  leasehold 
rights  thereto, 
lists,  contracts,  and 
ions  to  purchase  any 
rty. 
E  isposal  Asset,  as  used 
( ine  of  the  following  three 
s  jlected  by  Defendant 
in  accordance  with 


tru  :ks 


the  terms  provided  in  Sections  IV.I., 
V.B.,  and  V.C.  of  the  Final  Judgment: 

1.  Park  Ridge,  New  Jersey 

Waste  Management's  Park  Ridge 
Transfer  Station,  located  at  94  Perry 
Street,  Park  Ridge,  New  Jersey  07656;  or 

2.  Fairview,  New  Jersey 

Allied's  Fairview  Transfer  Station 
(formerly  permitted  to  BFI  Transfer 
Systems  of  New  Jersey,  Inc.),  located  at 
61  Broad  Avenue,  Fairview,  New  Jersey 
07022; or 

3.  Hillsdale,  New  Jersey 

Waste  Management's  Hillsdale 
Transfer  Station,  located  at  131 
Patterson  Street,  Hillsdale,  New  Jersey 
07642. 

D.  "Disposal"  means  the  business  of 
disposing  of  waste  into  approved 
disposal  sites  (i.e.,  landfills, 
incinerators,  and  transfer  stations). 

E.  "Hauling"  means  the  collection  of 
waste  from  customers  and  the  shipment 
of  the  collected  waste  to  disposal  sites. 
Hauling,  as  used  herein,  does  not 
include  collection  of  roll-off  containers. 

F.  "Fully  Permitted"  means  a  renewal 
of  the  operating  permit,  currently  held 
by  Waste  Management's  Chestnut  Ridge 
Solid  Waste  Transfer  Station  of 
Chestnut  Ridge,  New  York  and 
scheduled  to  expire  on  November  30, 
2003.  by  the  New  York  State 
Department  of  Environmental 
Conservation  ("NYDEC")  for  an 
additional  five  (5)  years  under  terms 
and  conditions  comparable  to  those  in 
the  currently  held  permit;  and  further 
means  that  all  additional  zoning, 
environmental,  and  other  permits 
required  to  operate  the  facility  are  valid 
and  lawful.  The  renewed  permit  must 
be  granted  by  NYDEC  prior  to  expiration 
of  the  time  period  set  forth  in  Section 
rV.A.  of  the  Final  Judgment,  which  time 
period  shall  include  the  sixty  (60)  day 
extension. 

G.  "Landfill"  means  a  facility  where 
waste  is  placed  into  the  land. 

H.  "MSW"  means  municipal  solid 
waste,  a  term  of  art  used  to  describe 
solid  putrescible  waste  generated  by 
households  and  commercial 
establishments  such  as  retail  stores, 
offices,  restaurants,  warehouses,  and 
non-manufacturing  activities  in 
industrial  facilities.  MSW  does  not 
include  special  handling  waste  {e.g., 
waste  from  manufacturing  processes, 
regulated  medical  waste,  sewage,  and 
sludge),  hazardous  waste,  or  waste      / 
generated  by  construction  or  demolition 
sites. 

I.  "New  Jersey  Assets"  means  the 
Relevant  Disposal  Assets  and  the 


Relevant  Hauling  Assets  located  in  New 
Jersey. 

J.  "Relevant  Disposal  Assets"  means, 
unless  otherwise  noted,  with  respect  to 
each  transfer  station  listed  and 
described  herein,  all  of  Defendants' 
rights,  titles,  and  interests  in  any 
tangible  asset  related  to  each  transfer 
station  listed,  including  all  fee  simple  or 
ownership  rights  to  offices,  garages, 
related  facilities,  capital  equipment, 
trucks  and  other  vehicles,  scales,  power 
supply  equipment,  and  supplies;  and  all 
Defendants'  rights,  titles,  and  interests 
in  any  related  intangible  assets, 
including  all  leasehold  interests  and 
renewal  rights  thereto,  permits, 
customer  lists,  contracts,  and  accounts, 
or  options  to  purchase  any  adjoining 
property. 

Relevant  Disposal  Assets,  as  used 
herein,  includes  the  following  transfer 
stations,  or  throughput  or  tolling 
disposal  rights: 

1 .  Garfield,  New  Jersey 

Allied's  Garofalo  Recycling  and 
Transfer  Station  (formerly  permitted  to 
Garofalo  Brothers,  Inc.,  and  Garofalo 
Recycling  and  Transfer  Station  Co., 
Inc.),  located  at  19-35  Atlantic  Street, 
Garfield,  New  Jersey  07026. 

2.  Chestnut  Ridge,  New  York 

Waste  Management's  Fully  Permitted 
Chestnut  Ridge  Solid  Waste  Transfer 
Station  (owned  by  and  permitted  to 
Waste  Management's  subsidiary 
Marangi  Bros..  Ind.).  located  at  560 
Chestnut  Ridge  Road,  Chestnut  Ridge, 
New  York  10977. 

3.  North  Arlington,  New  Jersey 

Throughout  or  tolling  disposal  rights 
of  a  maximum  of  1,925  tons  per  week, 
for  the  remainder  of  Waste 
Management's  current  lease  and  if  the 
lease  is  renewed,  for  the  duration  of  the 
period  in  which  Waste  Management  has 
contractural  rights  to  operate  the 
facility,  not  to  exceed  the  termination 
date  of  this  Final  Judgment.  These 
disposal  rights  are  exercisable  by  the 
Acquirer  (or  its  designee),  at  the  New 
Jersey  Meadowlands  Commission's 
HMDC  Solid  Waste  Baler  Facility 
("HMDC  Facility"),  located  at  100  Baler 
Boulevard,  North  Arlington,  New  Jersey 
07031,  imder  the  following  terms  and 
conditions: 

a.  At  the  Acquirer's  option,  Waste 
Management  shall  set  aside  and  operate 
or,  allow  the  Acquirer  (or  its  designee) 
to  operate  one  (1)  disposal  bay  and  a 
scale  and  scale  house  for  the  sole  use  of 
the  Acquirer  (or  its  designee); 

b.  Waste  Management  shall  permit  the 
Acquirer  (or  its  designee)  to  deliver 
waste  to  the  HMDC  Facility  diu-ing 
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operating  hours  from  Monday  through 
Saturday  up  to  the  weekly  maximum  of 
1 ,925  tons.  Waste  Management  shall 
have  the  right  to  stop  accepting  waste 
from  any  additional  truck  owned  or 
operated  by  the  Acquirer  (or  its 
designee)  and  entering  the  premises 
after  Waste  Management  has  accepted 
350  tons  of  waste  from  the  Acquirer  (or 
its  designee)  on  any  day  the  HMDC 
Facility  is  operating; 

c.  Under  tne  throughput  or  tolling 
arrangement.  Waste  Management  shall 
permit  the  Acquirer  (or  its  designee)  to 
deliver  waste  to  the  HMDC  Facility  for 
processing  and,  at  the  option  of  the 
Acquirer  (or  its  designee),  load  the 
processed  waste  into  vehicles 
designated  by  the  Acquirer  (or  its 
designee)  for  ultimate  disposal;  and 

d.  Waste  Management  snail  operate 
all  HMDC  Facility  gates,  scales?  scale 
houses,  and  disposal  areas  described  in 
the  Acquirer's  contract  under  terms  and 
conditions  no  less  favorable  to  the 
Acquirer  (or  its  designee)  than  those 
provided  to  Waste  Management  or  its 
customers,  including  any  municipality. 

K.  "Relevant  Hauling  Assets"  means 
with  respect  to  each  commercial  waste 
collection  route  or  other  hauling  asset 
described  herein,  all  tangible  assets, 
including  capital  equipment,  trucks  and 
other  vehicles,  containers,  interests, 
supplies,  and  if  requested  by  the 
purchaser,  real  property  and 
improvements  to  real  property  (j.e., 
buildings  and  garages).  It  also  includes 
all  intangible  assets,  including  hauling- 
related  customer  lists,  contracts, 
leasehold  interests,  permits  and 
accounts. 

Relevant  Hauliijg  Assets,  as  used 
herein,  includes  the  assets  in  the 
following  locations: 

1.  Augusta,  Georgia 

Allied's  commercial  waste  collection 
routes  903.  904.  916,  and  922  that 
operate  out  of  Allied's  Augusta  division 
located  at  683  Commerce  Court,  Evans, 
Georgia  30809. 

2.  Myrtle  Beach,  South  Carolina 

Allied's  commercial  waste  collection 
routes  711,  714,  and  715  that  operate 
out  of  Allied's  Rural  Sanitation  Services 
Hauling  facility  located  at  3512 
Highway  501,  Myrtle  Beach,  South 
Carolina  29579. 

3.  Pitkin  and  Garfield  Counties, 
Colorado 

Waste  Management's  waste  collection 
routes  730,  824,  825.  831,  850,  851,  and 
853  that  operate  out  of  Waste 
Management's  facility  located  at  226 
North  12th  Street,  Carbondale,  Colorado 
81623. 


4.  Bergen  and  Passaic  Counties,  New 
Jersey 

Allied's  commercial  waste  collection 
routes  700,  705,  706,  401,  and  405  tht 
operate  out  of  Allied's  VMI  Waste 
Services  Hauling  facility  located  at  75 
Broad  Avenue,  Fairview,  New  Jersey 
07022,  except  that  Waste  Management  is 
not  requfred  to  divest  real  property  or 
improvements  to  real  property  (i.e., 
buildings,  garages,  or  leasehold  rights 
related  thereto). 

5.  Morris  County,  New  Jersey 

Allied's  commercial  waste  collection 
route  702  that  operates  out  of  Allied's 
VMI  Waste  Services  Hauling  facility 
located  at  75  Broad  Avenue,  Fairview, 
New  Jersey  07022,  except  that  Waste 
Management  is  not  required  to  divest 
real  property  or  improvements  to  real 
property,(i.e.,  buildings,  garages,  or 
leasehold  rights  related  thereto). 

L.  "Relevant  Tulsa  and  Muskogee 
Disposal  Assets"  means  Allied's  Porter 
Landfill  (also  referred  to  as  5 IB 
Landfill),  located  at  Route  2,  Box  120, 
Porter,  Oklahoma  74454.  or  any  other 
landfill  owned  by  Allied  or  any  third 
party  located  widiin  twenty-five  (25) 
miles  from  the  center  of  either  the  city 
of  Tulsa  or  the  city  of  Muskogee, 
Oklahoma. 

M.  "Small  container  commercial 
waste  collection  service"  means  the 
business  of  collecting  MSW  from 
coixmiercial  and  industrial  accoiuits, 
usually  in  "dumpsters"  {i.e.,  a  small 
container  with  one  (1)  to  ten  (10)  cubic 
yards  of  storage  capacity),  and 
transporting  or  "hauling"  such  waste  to 
a  disposal  site  Hy  use  of  a  front-  or  rear- 
end  loader  truck.  Typical  commerical 
waste  collection  customers  include 
office  and  apartment  buildings  and 
retail  establishments  {e.g.,  stores  and 
restaurants). 

N.  "Waste  Management"  means 
Defendant  Waste  Management,  Inc.,  a 
Delaware  corporation  with  its 
headquarters  in  Houston,  Texas,  and 
includes  its  successors  and  assigns,  and 
its  subsidaries,  divisions,  groups, 
affiliates,  partnerships,  joint  ventures, 
and  their  directors,  officers,  managers, 
agents,  and  employees.  , 

m.  Applicability 

A.  This  Final  Judgment  applies  to 
Waste  Management  and  Allied,  as 
defined  above,  and  all  other  persons  in 
active  concert  or  participation  with  any 
of  them  who  receive  actual  notice  of  this 
Final  Judgment  by  personal  Service  or 
otherwise. 

B.  Defendants  shall  require,  as  a 
condition  of  the  sale  or  other 
disposition  of  all  of  substantially  all  of 


their  assets,  or  of  lesser  business  units 
that  include  Defendants'  Relevant 
Disposal  Assets,  Relevant  Hauling 
Assets,  or  the  Alternative  Disposal 
Asset,  that  the  Acquirer  agree  to  be 
bound  by  the  provisions  of  the  Final 
Judgment. 

rV.  Divestitures 

A.  Defendant  Waste  Management  is 
ordered  and  directed,  within  ninety  (90) 
calendar  days  after  the  filing  of  the 
Complaint  in  this  matter,  or  five  (5)  days 
after  notice  of  the  entry  of  this  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  divest  the  Relevant  Disposal 
Assets  and  Relevant  Hauling  Assets, 
except  for  the  New  Jersey  Assets,  in  a 
marmer  consistent  with  this  Final 
Judgment  to  an  Acquirer  acceptable  to 
the  United  States  in  its  sole  discretion. 

The  United  States,  in  its  sole 
discretion,  may  agree  to  an  extension  of 
this  time  period  of  up  to  sixty  (60) 
calendar  days,  and  shall  notify  the  Coiut 
in  such  circumstances.  Defendants  agree 
to  use  their  best  efforts  to  divest  the 
Relevant  Disposal  Assets  and  Relevant 
Hauling  Assets  as  expeditiously  as 
possible.  - 

B.  Defendants  are  ordered  and 
dfrected,  within  ninety  (90)  calendar 
days  after  the  approval  by  the  New 
Jersey  Department  of  Envfromnental 
Protection  of  Waste  Management's 
request  to  acquire  Allied's  assets  in  New 
Jersey,  to  divest  the  New  Jersey  Assets    . 
in  a  maimer  consistent  with  this  Final 
Judgment  and  state  law  to  an  Acquirer 
acceptable  to  the  United  States,  in  its 
sole  discretion,  after  consultation  with 
New  Jersey.  The  United  States,  in  its 
sole  discretion,  after  consultation  with 
New  Jersey,  may  agree  to  an  extension 
of  this  time  period  of  up  to  sixty  (60) 
calendar  days,  and  shall  notify  the  Court 
in  such  circumstances.  Defendants  agree 
to  use  their  best  efforts  to  divest  the 
New  Jersey  Assets  as  expeditiously  as 
possible.  If  the  Defendants  have  not 
received  approval  by  the  New  Jersey 
Department  of  Environmental  Protection 
of  Waste  Management's  request  to 
acquire  Allied's  assets  in  New  Jersey 
within  ninety  (90)  calendar  days  after 
the  filing  of  the  Complaint  in  this 
matter,  plus  any  extension  of  time 
granted  by  the  United  States  of  up  to 
sixty  (60)  calendar  days.  Waste 
Management  shall  not  purchase  from 
Allied  any  of  the  voting  seciuities  or 
assets  located  in  New  Jersey  and 
identified  in  the  January  29,  2003 
purchase  agreements,  as  amended. 

C.  In  accomplishing  the  divestitures 
ordered  by  this  Final  Judgment, 
Defendant  Waste  Management  promptly 
shall  make  known,  by  usual  and 
customar)'  means,  the  availability  of  the 
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H.  With  the  exception  of  the  facility 
described  in  Section  n.J.2,  Defendants 
Waste  Management  shall  warrant  to  the 
Acquirer  of  the  Relevant  Disposal  Assets 
or  Relevant  Hauling  Assets  that  there 
are  no  material  defects  in  the 
environmental,  zoning  or  other  permits 
pertaining  to  the  operation  of  each  asset, 
and  that  following  the  sale  of  the 
Relevant  Disposal  Assets  or  Relevant 
Hauling  Assets,  Defendants  will  not 
undertake,  directly  or  indirectly,  any 
challenges  to  the  environmental,  zoning, 
or  other  permits  relating  to  the 
operation  of  the  Relevant  Disposal 
Assets  or  Relevant  Hauling  Assets. 

I.  Defendant  Waste  Management 
warnmts  that  there  is  an  existing 
NYDEC  operating  permit  for  the 
Chestnut  Ridge  Solid  Waste  Transfer 
Station,  which  expires  November  30, 
2003.  Waste  Management's  failure  to 
divest  the  Chestnut  Ridge  Solid  Waste 
Transfer  Station  in  accordance  with  the 
conditions  set  forth  in  this  Final 
judgment  shall  result  in  the 
appointment  of  a  trustee  and  the 
divestiture  of  the  alternative  Disposal 
Asset  as  provided  in  Sections  V.A.,  V.B., 
and  V.C.  Should  Waste  Management  be 
required  to  divest  the  Alternative 
Disposal  Asset  pursuant  to  Section  V.B., 
it  shall  be  bound  by  the  same  terms  and 
provide  warranties  for  the  Alternative 
Disposal  Asset  comparable  to  those 
specified  in  Sections  IV.C.  through  IV.H. 

J.  Unless  the  United  States,  in  its  sole 
discretion,  and  after  consultation  with 
New  Jersey  as  to  the  New  Jersey  Assets 
and  the  Alternative  Disposal  Asset, 
otherwise  consents  in  writing,  the 
divestitures  pursuant  to  Section  IV,  or 
by  trustee  appointed  pursuant  to 
Section  V,  of  the  Final"  Judgment,  shall 
include  either  the  entire  Relevant 
Hauling  Assets  and  Relevant  Disposal 
Assets,  or  the  entire  Relevant  Hauling 
Assets,  the  Relevant  disposal  Assets 
(excluding  the  Chestnut  Ridge  Solid 
Waste  Transfer  Station),  and  the 
Alternative  Disposal  Asset,  and  shall  be 
accomplished  in  such  a  way  as  to  satisfy 
the  United  States,  in  its  sole  discretion, 
and  after  consultation  with  New  Jersey 
as  to  the  New  Jersey  Assets  and  the 
Alternative  Disposal  Asset,  that  the 
divested  assets  will  be  used  by  the 
Acquirer,  as  part  of  a  viable,  ongoing 
disposal  or  hauling  business.  Divestiture 
of  the  Relevant  Disposal  Asset,  Relevant 
Hauling  Assets  and  the  Alternative 
Disposal  Asset  may  be  made  to  an 
Acquirer,  provided  that  in  each  instance 
it  is  demonstrated  to  the  sole 
satisfaction  Of  the  United  States,  after 
consultation  with  New  Jersey  as  to  the 
New  Jersey  Assets  and  the  Alternative 
Disposal  Asset,  that  the  Relevant 
Disposal  Assets,  Relevant  Hauling 


Assets  and  the  Alternative  Disposal 
Asset  will  remain  viable  and  the 
divestiture  of  such  assets  will  remedy 
the  competitive  harm  alleged  in  the 
Complaint.  The  divestitures,  whether 
pursuant  to  Section  IV  or  Section  V  of  « 
this  Final  Judgment, 

1.  Shall  be  made  to  an  Acquirer  that, 
in  the  United  States'  sole  judgment, 
after  consultation  with  New  Jersey  as  to 
the  New  Jersey  Assets  and  the 
Alternative  Disposal  Asset,  has  the 
intent  and  capability,  including 
managerial,  operational,  and  financial 
capability,  to  compete  effectively  in  the 
disposal  or  hauling  business;  and 

2.  Shall  be  accomplished  so  as  to 
satisfy  the  United  States,  in  its  sole 
discretion,  after  consultation  with  New 
Jersey  as  the  New  Jersey  Assets  and  the 
Alternative  Disposal  Asset,  that  none  of 
the  terms  of  any  agreement  between  an 
Acquirer  and  Defendant  Waste 
Management  gives  Defendants  the 
abiUty  unreasonably  to  raise  the 
Acquirer's  costs,  to  lower  the  Acquirer's 
efficiency,  or  otherwise  to  interfere  in 
the  ability  of  the  Acquirer  to  compete 
effectively. 

V.  Appointment  of  Trustee 

A.  If  Defendant  Waste  Management 
has  not  divested  either  the  Relevant 
disposal  Assets,  or  the  Relevant  Hauling 
Assets,  or  both,  within  the  time  period 
specified  in  Section  IV. A.,  Defendant 
Waste  Management  shall  notify  United 
States,  or  both  the  United  States  and 
New  Jersey  as  to  the  New  Jersey  Assets 
and  the  Alternative  Disposal  Asset,  of 
that  fact  in  writing.  Upon  application  of 
the  United  States,  in  its  sole  discretion, 
after  consultation  with  New  Jersey  as  to 
the  New  Jersey  Assets  and  the 
Alternative  Disposal  Assets,  the  Coiut 
shall  appoint  a  trustee  selected  by  the 
United  States  and  approved  by  the 
Court  to  effect  the  divestiture  of  either 
the  Relevant  Disposal  Assets,  or  the 
Relevant  Hauling  Assets,  or  both. 

B.  After  the  appointment  of  a  trustee 
becomes  effective,  only  the  trustee  shall 
have  the  right  to  sell  either  the  Relevant 
Disposal  Assets,  or  the  Relevant  Hauling 
Assets,  or  both.  In  the  event  the 
Chestnut  Ridge  Solid  Waste  Transfer 
Station  (as  defined  in  Sections  U.F.  and 
n.J.2)  cannot  be  sold  prior  to  the 
expiration  of  the  time  period  provided 
in  Section  IV. A.,  the  trustee  shall  divest 
the  Alternative  Disposal  Asset  selected 
by  Waste  Management  from  the  three 
faciUties  identified  in  Section  II.C.  of 
the  Final  Judgment.  Waste 
Management's  selection  of  one  of  the 
three  alternative  facilities  must  be 
communicated  to  the  trustee  in  writing 
within  three  (3)  days  following  a  request 
from  the  trustee  to  make  the  election. 


Federal  Register /Vol.  68,  No.  155 /Tuesday,  August  12,  2003 /Notices 


47937 


C.  Notwithstanding  the  provisions 
contained  in  Sections  IV.I.  and  V.B.  of 
this  Final  Judgment,  if  the  sole  reason 
for  requiring  the  divestiture  of  the 
Alternative  Disposal  Asset  is  that  the 
Chestnut  Ridge  Solid  Waste  Transfer 
Station  is  not  fully  permitted  within  the 
time  allowed  herein.  Waste 
Management,  following  the  direction  of 
the  United  States  to  divest  the  Relevant 
Disposal  Assets,  shall  have  sixty  (60) 
days  to  do  so. 

D.  Notwithstanding  the  provisions 
contained  in  Section  V.B.,  The  United 
States  may,  in  its  sole  discretion,  extend 
the  expiration  of  the  time  period 
provided  in  Section  IV.A.  relating  to  the 
sale  of  the  Chestnut  Ridge  Solid  Waste 
Transfer  Station  for  an  additional  ninety 
(90)  days.  This  extension  may  occur 
only  if  the  following  conditions  are 
satisfied  as  of  the  expiration  of  the  time 
period  provided  in  Section  IV.A.: 

1.  Waste  Management  has  sold  the 
Chestnut  Ridge  Solid  Waste  Transfer 
Station  to  an  Acquirer  acceptable  to  the 
United  States  in  its  sole  discretion,  even 
though  the  facility  is  not  yet  Fully 
Permitted; 

2.  The  Chestnut  Ridge  Solid  Waste 
Transfer  Station  is  being  operated  by  the 
Acquirer  or  by  another  party,  approved 
by  the  United  States  in  its  sole 
discretion,  on  behalf  and  for  the  benefit 
of  the  Acquirer,  and  j,. 

3.  The  United  States,  in  its  sole 
discretion,  is  satisfied  that  the  Chestnut 
Ridge  Solid  Waste  Transfer  Station  is 
likely  to  be  Fully  permitted  by  the  New 
York  Department  of  Environmental 
Conservation  within  the  ninety  (90)  day 
extension  of  time  granted  imder  this 
Section. 

E.  The  trustee  shall  have  the  power 
and  authority  to  accomplish  the 
divestitiire  to  an  Acquirer  acceptable  to 
the  United  States,  in  its  sole  discretion, 
after  consultation  with  New  Jersey  as  to 
the  New  Jersey  Assets  and  the  ' 
Alternative  Disposal  Asset,  at  such  price 
and  on  such  terms  as  are  then   - 
obtainable  upon  reasonable  effort  by  the 
trustee,  subject  to  the  provisions  of 
Sections  IV,  V,  and  VI  of  this  Final 
Judgment,  and  shall  have  such  other  ' 
powers  as  this  Coiul  deems  appropriate."' 
Subject  to  Section  V.G.  of  this  Final  o 
Judgment,  the  trustee  jnay  hire  at  the 
cost  and  expense  of  Defendant  Waste 
Management  any  investment  bankers, 
attorneys,  or  other  agents,  who  shall  be    ' 
solely  accountable  to  the  trustee, 
reasonably  necessary  in  the  trustee's 
judgment  to  assist  in  the  divestiture. 

F.  Defendant  Waste  Management  shall 
not  object  to  a  sale-by  the  trustee  on  any 
groimd  other  than  the  trustee's 
malfeasance.  Any  such  objections  by  > 
Defendant  Waste  Management  must  be 


conveyed  in  writing  to  the  United 
States,  or  both  the  United  States  and 
New  Jersey  as  to  the  New  Jersey  Assets 
and  the  Alternative  Disposal  Asset,  and, 
the  trustee  within  ten  (10)  calendar  days 
after  the  trustee  has  provided  the  notice 
required  under  Section  Vi. 

G.  The  trustee  shall  serve  at  the  cost 
and  expense  of  Defendant  Waste 
Management,  on  such  terms  and 
conditions  as  the  United  States 
approves,  and  shall  account  for  all 
monies  derived  from  the  sale  of  the 
Relevant  Disposal  Assets,  Relevant 
Hauling  Assets,  and  the  Alternative 
Disposal  Asset  sold  by  the  trustee  and 
all  costs  and  expenses  so  incurred.  After 
approval  by  the  Court  of  the  trustee's 
accounting,  including  fees  for  its 
services  and  those  of  any  professionals 
and  agents  retained  by  the  trustee,  all 
remaining  money  shall  be  paid  to 
Defendant  Waste  Management  and  the 
trust  shall  then  be  terminated.  The 
compensation  of  the  trustee  and  any 
professionals  and  agents  retained  by  the 
trustee  shall  be  reasonable  in  light  of  the 
value  of  the  Relevant  Disposal  Assets,     .' 
Relevant  Hauling  Assets,  and  any 
Alternative  DJ^osal  Asset  selected  by 
Waste  Managinnent,  and  based  on  a  fee 
arrangement  providing  the  trustee  with 
an  incentive  based  on  the  price  and 
terms  of  the  divestiture  and  the  speed 
with  which  it  is  accomplished,  but 
timeliness  is  paramount. 

H.  Defendants  shall  use  their  best 
efforts  to  assist  the  trustee' in 
accomplishing  the  required  divestiture. 
The  trust^e  and  any  consultants, 
accountants,  attorneys,  and  other 
persons  retained  by  the  trustee  shall 
have  full  and  complete  access  to  th^ 
personnel,  books,  records,  and  facilities 
of  the  business  to  be  divested,  and  ^ 

Defendants  shall  develop  financial  and 
•  other  information  relevant  to  such 
business  as  the  trustee  may  reasonably 
request,  subject  to  customary 
confidentiality  protection  for  trade 
secret  or  other  confidential  research, 
development,  or  commercial 
information.  Defendants  shall  take  no  *• 
action  to  interfere  with  or  to  impede  the 
frustee's  accomplishment  of  the 
divestiture.  ^      •^^ « 

I.  After  its  appointment,  the  trustee '    '^ 
shall  file  monthly  reports  with  the 
United  States,  or  both  the  United  States 
and  New  Jersey  js  to  the  New  Jersey 
Assets  and  the  Alternative  Disposal 
Asset,  and  the  Court  setting  forth  the 
trustee's  efforts  to  accomplish  the 
divestiture  ordered  under  this  Final 
Judgment.  To  the  extent  that  such  f 

reports  contain  information  that  the ,  / ' 
trustee  deems  confidential,  such  report^ 
shall  not  be  filed  in  the  public  docket 
of  the  Court.  Such  reports  shaii.include 


the  name,  address,  and  telephone 
number  of  each  person  who,  during  the 
preceding  month,  made  an  offer  to 
acquire,  expressed  an  interest  in 
acquiring,  entered  into  negotiations  to 
acquire,  or  was  contacted  or  made  an 
inquiry  about  acquiring,  any  interest  in 
the  Relevant  Disposal  Assets,  Relevant 
Hauling  Assets,  or  the  Alternative 
Disposal  Asset,  and  shall  describe  in      ;i 
detail  each  contact  with  any  such 
person.  The  trustee  shall  maintain  full 
records  of  all  efforts  made  to  divest  the 
Relevant  Disposal  Assets,  Relevant 
Hauling  Assets,  and  any  Alternative 
Disposal  Asset. 

J.  If  the  trustee  has  not  accomplished 
such  divestiture  within  six  (6)  months 
after  its  appointment,  the  trustee  shall 
promptly  file  with  the  Court  a  report 
setting  forth  (1)  the  trustee's  efforts  to 
accomplish  the  required  divestiture,  (2)  • 
the  reasons,  in  the  trustee's  judgment, 
why  the  required  divestiture  has  not 
been  accomplished,  and  (3)  the  trustee's 
recommendations.  To  the  extent  that 
such  reports  contain  information  th^t . 
the  trustee  deems  confidential,  such 
^reports  shall  not  be  filed  in  the  public 
docket  of  the  Court.  The  trustee  shall,  at 
the  same  time,  furnish  such  report  to  the 
United  states,  or  both  the  United  States 
and  New  Jersey  as  to  the  New  Jersey 
Assets  and  the  Alternative  Disposal   ■ 
Asset,  who  shall  have  the  right  to  make 
additional  recommendations  consistent 
with  the  purpose  of  the  trust.  The  Court 
thereafter  shall  enter  such  orders  as  it 
.shall  deem  appropriate  to  carry  out  the 
purpose  of  the  Final  Judgment,  which 
may,  if  necessary,  include  extending  the 
trust  and  the  term  of  the  trustee's 
appointment  by  a  period  requested  by. 
the  United  States. 

J 

VI.  Notice  of  Proposed  Divestitui^e 

A.  Within  two  (2)  business  days 
following  >exw;ution  of  a  definitive 
divestiture  agreement.  Defendant  Waste 
Management  or  the  trustee,  whicheveris 
then  responsible  for  effecting  the 
divestiture  required  herein,  shall  notify 
the  United  States,  t)r  both  the  United    ,^ 
"States  and  Nevv  Jersey  as  to  the  New   ^  .^ 
Jei%ey  Assets  and  the  Alternative 
Disposal  Assets,  of  any  proposed 
dttfestiture  r|^uii;pd  bV  Settiop  IV  or  V   • ' 
of  this  Final  Judgment.  If  the  truste^'is'-'  ^ 
responsible,  it  shall  similarly  notify       ..» 
Defendant  Waste  Management.  The 
notice  shall  set  forth  the  details  of  the 
pcpposed  divestiture  and  list  the  name, 
address,  and  telephone  number  of  each 
person  not  previously  identified  who 
offered  or  expressed  an  interest  in  ot^. 
desire  to  acquire  any  ownership  interest 
in  the  Relevant  Disposal  Assets, 
Relevant  Hauling  Assets,  or  the 
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Alternative  Dia)osal  Asset  together  with 
full  details  of  t  le  same. 

B.  Within  fif  een  (15)  calendar  days  of 
receipts  by  Uni  ted  States,  or  both  the 
United  States  a  nd  New  Jersey  as  to  the 
New  Jersey  As;  ets  and  the  Alternative 
Disposal  Asseti  ,  of  such  notice,  the 
United  States,  n  it  sole  discretion,  after 
consultation  w  th  New  Jersey  as  to  the 
New  Jersey  Ass  ets  and  the  Alternative 
Disposal  Asset! .  may  request  from 
Defendants,  th<  proposed  Acquirer  or 
Acquirers,  any  other  third  party,  or  the 
trustee,  if  appli  :able.  additional 
information  roi  iceming  the  proposed 
divestiture,  the  proposed  Acquire,  and 
any  other  potei  tial  Acquirer. 
Defendants  anc  the  trustee  shall  furnish 
any  additional  nformation  requested 
within  fifteen  (  15)  calendar  days  of  the 
receipt  of  the  n  quest,  unless  the  parties 
shall  otherwise  agree. 

C.  Within  thi  ly  (30)  calendar  days 
after  receipt  of  he  notice  or  within 
twenty  (20)  call  ndar  days  after  the 
United  States  h  is  been  provided  the 
additional  infoi  mation  requested  from 
Defendants,  tht  proposed  Acquirer,  any 
third  party,  anc  the  trustee,  whichever 
is  later,  the  Uni  ted  States,  in  its  sole 
discretion,  aftei  consultation  with  New 
Jersey  as  to  the  NJew  Jersey  Assets  and 
the  Alternative  Disposal  Asset,  shall 
provide  written  notice  to  Defendants 
and  the  trustee,  if  there  is  one,  stating 
whether  or  not  t  objects  to  the  proposed 
divestiture.  If  tl  e  United  States  provides 
written  notice  t  lat  it  does  not  object,  the 
divestiture  may  be  consummated, 
subject  only  to  Defendant  Waste 
Management's   imited  right  to  object  to 
the  sale  under  i  action  V.F.  of  this  Final 
Judgment.  Abse  nt  written  notice  that  the 
United  States  d  )es  not  object  to  the 
proposed  Acqu  rer  or  upon  objection  by 
the  United  Stati  s,  a  divestiture 
proposed  undei  Section  FV  or  Section  V 
shall  not  be  cor  summated.  Upon 
objection  by  De  endant  Waste 
Management  ur  der  Section  V.F.,  a 
divestiture  prof  osed  under  Section  V 
shall  not  be  cor  summated  unless 
approved  by  th(  Court. 

Vn.  Financing 

Defendants  s 
any  part  of  any 
to  Section  IV  or 
Judgment. 

Vm.  Hold  Separate 

Until  the  divestitures 
Final  Judgment 
Defendants  sha 
to  comply  with 
Stipulation  and 
Court.  Defendant 
that  would  jeop  ird 
ordered  by  this 


I  all  not  finance  all  or 
purchase  made  pursuant 
V  of  this  Final 


required  by  this 
has  been  accomplished, 
take  all  steps  necessary 
the  Hold  Separate 
Order  entered  by  this 
s  shall  take  no  action 
ize  the  divestitures 
Hourt. 


IX.  Affidavits 

A.  Within  twenty  (2)  calendar  days  of 
the  filing  of  the  Complaint  in  this 
matter,  and  every  thirty  (30)  calendar 
days  thereafter  until  the  divestitiu-e  has 
been  completed  under  Section  W  or  V, 
Defendants  shall  deliver  to  the  United 
States,  or  both  the  United  States  and 
New  Jersey  as  to  the  New  Jersey  Assets 
and  the  Alternative  Disposal  Asset,  an 
affidavit  as  to  the  fact  and  manner  of  its 
compliance  with  Section  IV  or  V  of  this 
Final  Judgment.  Each  such  affidavit 
shall  include  the  name,  address,  and 
telephone  number  of  each  person  who, 
during  the  preceding  thirty  (30)  days, 
made  an  offer  to  acquire,  expressed  an 
interest  in  acquiring,  entered  into 
negotiations  to  acquire,  or  was 
contacted  or  made  an  inquiry  about 
acquiring,  any  interest  in  the  Relevant 
Disposal  Assets,  Relevant  Hauling 
Assets,  or  the  Alternative  Disposal 
Asset,  and  shall  describe  in  detail  each 
contact  with  any  such  person  diu-ing 
that  period.  Each  such  affidavit  shall 
also  include  a  description  of  the  efforts 
Defendants  have  taken  to  solicit  buyers 
for  the  Relevant  Disposal  Assets, 
Relevant  Hauling  Assets,  or  the 
Alternative  Disposal  Asset,  and  to 
provide  required  information  to  each 
prospective  Acquirer,  including  the 
limitations,  if  any.  on  such  information. 
Assuming  the  information  set  forth  in 
the  affidavit  is  true  and  complete,  any 
objection  by  the  United  States,  after 
consultation  with  New  Jersey,  to 
information  provided  by  Defendants, 
including  limitations  on  information, 
shall  be  made  within  fourteen  (14)  days 
of  receipt  of  such  affidavit. 

B.  Within  twenty  (20)  calendar  days 
of  the  filing  of  the  Complaint  in  this 
matter.  Defendants  shall  deliver  to  the 
United  States,  or  both  the  United  States 
and  New  Jersey  as  to  the  New  Jersey 
Assets  and  the  Alternative  Disposal 
Asset,  an  affidavit  that  describes  in 
reasonable  detail  all  actions  Defendants 
have  taken  and  all  steps  Defendants 
have  implemented  on  an  ongoing  basis 
to  comply  with  Section  VIII  of  this  Final 
Judgment.  Defendants  shall  deliver  to 
the  United  States,  or  both  the  United 
States  and  New  Jersey  as  to  the  New 
Jersey  Assets  and  the  Alternative 
Disposal  Asset,  an  affidavit  describing 
any  changes  to  the  efforts  and  actions 
outlined  in  Defendants'  earlier  affidavits 
filed  pursuant  to  this  section  within 
fifteen  (15)  calendar  days  after  the 
change  is  implemented. 

C.  Defendants  shall  keep  all  records  of 
all  efforts  made  to  preserve  the  Relevant 
Disposal  Assets,  Relevant  Hauling 
Assets,  and  the  Alternative  Disposal 
Asset,  and  to  divest  the  Relevant 


Disposal  Assets,  Relevant  Hauling 
Assets,  and  Alternative  Disposal  Asset 
until  one  year  after  such  divestiture  has 
been  completed. 

X.  Compliance  Inspection 

A.  For  purposes  of  determining  or 
seciu-ing  compliance  with  this  Final 
Judgment,  or  of  determining  whether 
the  Final  Judgment  should  be  modified 
or  vacated,  and  subject  to  any  legally 
recognized  privilege,  fi-om  time  to  time 
duly  authorized  representatives  of  the 
United  States  Department  of  Justice, 
including  consultants  and  other  persons, 
retained  by  the  United  States,  upon 
written  request  of  a  duly  authorized 
representative  of  the  Assistant  Attorney 
General  in  charge  of  the  Antitrust 
Division,  or  upon  written  request  of  a 
duly  authorized  representative  of  the 
New  Jersey  Attorney  General's  Office, 
and  on  reasonable  notice  to  Defendants, 
be  permitted: 

1.  Access  during  Defendants'  office 
hours  to  inspect  and  copy,  or  at  the 
United  States'  option,  to  require 
Defendants  to  provide  copies  of  all 
books,  ledgers,  accounts,  records  and 
documents  in  the  possession,  custody  or 
control  of  Defendants,  relating  to  any 
matters  contained  in  this  Final 
Judgment;  and 

2.  To  interview,  either  informally  or 
on  the  record.  Defendants'  officers, 
employees,  or  agents,  who  may  have 
their  individual  counsel  present, 
regarding  such  matters.  The  interviews 
shall  be  subject  to  the  reasonable 
convenience  of  the  interviewee  and 
writhout  restraint  or  interference  by 
Defendants. 

B.  Upon  the  written  request  of  a  duly 
authorized  representative  of  the 
assistant  Attorney  General  in  charge  of 
the  Antitrust  Division,  or  upon  the 
written  request  of  the  New  Jersey 
Attorney  General's  Office,  Defendants 
shall  submit  such  written  reports,  under 
oath  if  requested,  relating  to  any  of  the 
matters  contained  in  this  Final 
Judgment  as  may  be  requested. 

C.  No  information  or  documents 
obtained  by  the  means  provided  in  this 
section  shall  be  divulged  by  the 
Plaintiffs  to  any  person  other  than  an 
authorized  representative  of  the 
executive  branch  of  the  United  States,  or 
the  New  Jersey  Attorney  General's 
Office,  except  in  the  course  of  legal 
proceedings  to  which  the  United  States 
or  New  Jersey  is  a  party  (including 
grand  jury  proceedings),  or  for  the 
purpose  of  securing  compliance  with 
this  Final  Judgment,  or  as  otherwise 
required  by  law. 

D.  If  at  tne  time  information  or 
documents  are  furnished  by  Defendants 
to  Plaintiffs,  Defendants  represent  and 
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identify  in  writing  the  material  in  any 
such  information  or  documents  to 
which  a  claim  of  protection  may  be 
asserted  under  rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,  and 
Defendants  mark  each  pertinent  page  of 
such  material,  "Subject  to  claim  of 
protection  under  Rule  26(c)(7)  of  the 
Federal  Rules  of  Civil  Procedure,"  then 
Plaintiffs  shall  give  Defendants  ten  (10) 
calendar  days  notice  prior  to  divulging 
such  material  in  any  legal  proceeding 
(other  than  a  grand  jury  proceeding). 

XI.  Relevant  Tulsa  and  Muskogee 
Disposal  Assets 

Waste  Management  shall  not  directly 
or  indirectly  acquire  or  propose  to 
acquire  any  assets  of  or  any  interest, 
including  any  financial,  security,  loan 
equity  or  management  interest,  in  the 
Relevant  Tulsa  and  Muskogee  Disposal 
Assets  without  thirty  (30)  days  advance 
notification  to  the  Antitrust  Division  of 
the  United  States  Department  of  Justice 
of  any  such  acquisition.  The  obligation 
to  provide  notice  under  this  Section  is 
met  by  either  a  written  notification,  or 
if  applicable,  a  premerger  notification 
pursuant  to  the  Hart-Scott-Rodino 
Antitrust  Improvements  Act  of  1976,  as 
amended,  15  U.S.C.  18(a)  (the  "HSR 
Act").  In  the  event  that  a  proposed 
acquisition  of  Allied's  Porter  Landfill 
(also  referred  to  as  5lB  Landfill),  located 
at  Route  2,  Box  120,  Porter,  Oklahoma 
74454  is  not  subject  to  the  reporting  and 
waiting  period  requirements  of  the  HSR 
Act,  notification  under  this  Section 
shall  be  provided  to  the  Antitrust 
Division  in  the  same  format  as,  and  in 
accordance  with,  the  instructions 
relating  to  the  Notification  and  Report 
Form  set  for  in  the  appendix  to  Part  803 


of  Title  1 6  of  the  Code  of  Federal 
Regulations  as  amended,  except  that  the 
information  requested  in  items  5 
through  9  of  the  instructions  must  be 
provided  only  about  the  Tulsa  and 
Muskogee,  Oklahoma  area.  The* 
notification  required  by  this  .Section 
shall  include,  beyond  what  may  be 
required  by  the  applicable  instructions, 
the  names  of  the  principal 
representatives  of  the  parties  to  the 
agreement  who  negotiated  the 
agreement,  and  any  management  or 
strategic  plans  discussing  the  proposed 
transaction.  If  within  the  thirty  (30)  day 
period  after  notification  of  a  proposed 
acquisition  of  a  proposed  acquisition  of 
Allied's  Porter  Landfill,  representatives 
of  the  Antitrust  Division  make  a  written 
request  for  additional  information. 
Waste  Management  shall  not 
consummate  the  proposed  transaction 
or  agreement  until  thirty  (30)  days  after 
submitting  all  such  additional 
information.  Early  termination  of  the 
waiting  periods  in  this  Section  may  be 
requested  and,  where  appropriate, 
granted.  This  Section  shall  be  broadly 
construed,  and  any  ambiguity  or 
uncertainty  regarding  the  filing  of  notice 
under  this  Section  shall  be  resolved  iir 
favor  of  filing  notice. 

XH.  No  Reacquisition 

Defendant  Waste  Management  may 
not  reacquire  any  part  of  the  Relevant 
Qisposal  Assets,  Relevant  Hauling 
Assets,  or  the  Alternative  Disposal  Asset 
during  the  term  of  this  Final  Judgment, 
provided  that  if  Waste  Management  is 
required  to  divest  the  Alternative 
Disposal  Asset,  Waste  Management  may 
reacquire  the  Chestnut  Ridge  Solid 
Waste  Transfer  Station. 


Xm.  Revisions  to  Contracts 

^  A.  Waste  Management  shall  alter  the 
contracts  it  uses  with  its  small  container 
commercial  waste  collection  customers 
in  each  of  the  markets  specified  below 
to  the  form  contained  in  Section  XIII.B. 
below. 

B.  In  each  of  the  markets  specified 
below.  Waste  Management  shall  offer 
contracts  to  all  new  small  container 
commercicd  waste  collection  customers 
as  well  as  to  existing  customers  that  sign 
new  contracts  for  smajl  container 
commercial  waste  collection  service 
effective  on  or  after  the  date  that  it 
acquires  Allied's  assets  in  accordance 
writh  the  following  conditions.  No 
contract  shall: 

1 .  Have  an  initial  term  longer  than 
two  (2)  years; 

2.  Have  any  renewal  term  longer  than 
one  (1)  year; 

3.  Require  that  the  customer  give 
Waste  Management  notice  of 
termination  more  than  thirty  (30)  days 
prior  to  the  end  of  any  initial  term  of 
renewal  term; 

4.  Require  that  the  customer  pay 
liquidated  damages  in  excess  of  three 
times  its  average  monthly  charge  during 
the  first  year  the  customer  has  had 
service  with  Waste  Management;  and 

5.  Require  that  the  customer  pay 
liquidated  damages  in  excess  of  two  (2) 
times  its  a,verage  monthly  charge  after 
the  first  year  the  customer  has  had 
service  with  Waste  Management. 

Waste  Management  shall  offer  such 
contracts  to  all  other  current  small 
container  commercial  waste  collection 
service  customers  in  the  respective 
markets  detailed  below  on  or  before 
January  1,  2005: 


Defendant 

Cities 

Counties  or  Areas 

Waste  Management  

Waste  Management  

Myrtle  Beacti,  SC  .... 

Augusta,  GA  >., 

Georgetown  and  Horry  Counties,  SC. 

Columbia.  Lincoln,  McDuffie.  Richmond,  and  Wanen  Counties, 
GA. 

Waste  Management  agrees  that  it  will 
not  attempt  to  enforce  any  contract  term 
affecting  commercial  waste  collection 
customers  in  the  specified  areas  that 
conflicts  with  or  is  inconsistent  with  the 
above  terms,  even  if  those  customers 
choose  not  to  sign  a  contract  with  the 
new  terms. 

XIV,  Retention  of  Jurisdiction 

This  Court  retains  jurisdiction  to 
enable  any  party  to  this  Final  Judgment 
to  apply  to  this  Court  at  any  time  for 
further  orders  and  directions  as  may  be 
necessary  or  appropriate  to  carry  out  or 
construe  this  Final  Judgment,  to  modify 


any  of  its  provisions,  to  enforce 
compliance,  and  to  punish  violatibns  of 
its  provisions.  .  i 

XV.  Expiration  of  Final  Judgment 

Unless  this  Court  grants  an  extension, 
this  Final  Judgment  shall  expire  ten  (10) 
years  from  the  date  of  its  entry. 

XVI.  Public  Interest  Determination 

Entry  of  this  Final  Judgment  is  in  the 
public  interest. 

Date: ^^ 

Court  approval  subject  to  procedures  of 
Antitrust  Procedures  and  Penalties  Act.  15 
U.S.C.  16. 


United  States  District  Judge 

United  States  District  Court  for  the 
District  of  Columbia 


Case  No.:  l:03CV01409j 
Judge:  Gladys  Kessler. 
Deck  Type:  Antitrust. 

Competitive  Impact  Statement 

Plaintiff  United  States  of  America 
("United  States"),  piirsuant  to  Section 
2(b)  of  the  Antitrust  Procedures  and 
Penalties  Act  ("APPA").  15  U.S.C. 
16(b)-{h).  files  this  Competitive  Impact 
Statement  relating  to  the  proposed  Final 
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Judgment  subr  i 
civil  antitrust 


itted  for  entry  in  this 
roceeding. 


Nature  and  Pu  rpose 


Defendant 
("Waste  Mana^; 
Allied  Waste  I 
entered  into 
agreements  on 
pursuant  to  w 
would  acquire 
and  waste-hau  ing 
Allied  in  a  nu 
the  United 
the  State  of 
filed  a  civil 
27.  2003. seeking 
acquisition 
the  likely  effecl 
would  be  to  lespen 
substantially 
disposal  servici  \s 
violation  of  Seqt 
Act.  This  loss 
result  in- 
prices  and  rece 
the  collection 

At  the  same 
filed,  the  Unitejl 
Separate  Stipul  it 
proposed  Final  J 
designed  to  el 
anticompetitive 
acquisition.  Unper 
Judgment,  whi 
fully  below,  Wiste 
required  withir 
of  the  Compl 
notice  of  the  en 
by  the  Court, 
divest,  as  viable 
specified  waste 
assets.  The  pro(  osed 
also  requires  D«  fendant 
hi- 


st! ck  i 


n  iber  i 
Stat  3s 
'Ne'v 
ant  trust 


f  consul  ners 


and 


after  approval 
Department  of 
of  Waste  Manaiment 


it; 


acquire  assets  i 
as  viable  busin 
waste-hauling 
located  in  New 
Under  the  term 
Stipulation  and 
Management  is 
steps  to  ensure 
divested  will  he 
separate  from 
businesses.  In  a 
divestitures,  tht 
Judgment  also 
Management  to 
conditions  in  it 
two  identified 
The  United 
the  Defendants 
proposed  Final 
entered  after 
APPA.  Entry  of 
Judgment  wouh 
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of  the  Proceeding 

V\|aste  Management.  Inc. 
ment")  and  Defendant 
dustries.  Inc.  ("Allied") 

and  asset  purchase 
anuary  29.  2003, 

Waste  Management 

:ertain  voting  securities 

and  disposal  assets  of 

of  areas  throughout 

The  United  States  and 

Jersey  ("New  Jersey") 

Complaint  on  June 
to  enjoin  the  proposed 
!  Complaint  alleges  that 
of  this  acquisition 

competition 
waste  collection  and 
in  several  markets  in 
ion  7  of  the  Clayton 
competition  would 

paying  higher 
ving  fewer  services  for 
disposal  of  waste, 
t  me  the  Complaint  was 
States  also  filed  a  Hold 
ion  and  Order  and 
udgment.  which  are 
iijiinate  the 
effects  of  the 

the  proposed  Final 
is  explained  more 
Management  is 
90  days  after  the  filing 
t.  or  five  (5)  days  after 
ry  of  the  Final  Judgment 
whichever  is  later,  to 
business  operations, 
hauling  and  disposal 
Final  Judgment 
s,  within  90  days 
■the  New  Jersey 
vironmental  Protection 

s  request  to 
New  Jersey,  to  divest, 
operations,  certain 
disposal  assets 
ersey  and  New  York, 
of  the  Hold  Separate 
CDrder.  Waste 
equired  to  take  certain 
hat  the  assets  to  be 
preserved  and  held 
other  assets  and 
Idition  to  the 
proposed  Final 
requires  Waste 
comply  with  certain 
customer  contracts  in 


I  n\ 


f  SS  I 

and 


areas. 

S  ates.  New  Jersey,  and 
lave  stipulated  that  the 
udgment  may  be 
compliance  with  the 
he  proposed  Final 
terminate  this  action, 


except  that  the  Court  would  retain 
jurisdiction  to  construe,  modify,  or 
enforce  the  provisions  of  the  proposed 
Final  Judgment  and  to  punish  violations 
thereof. 

n.  Description  of  the  Events  Giving  Rise 
to  the  Alleged  Violation 

A.  The  Defendants  and  the  Proposed 
Transaction 

Waste  Management,  with  revenues  in 
2002  of  approximately  $11.1  billion,  is 
the  nation's  largest  waste  collection  and 
disposal  company,  operating  throughout 
the  United  States'.  Allied,  with  2002 
revenues  of  approximately  $5.5  billion, 
is  the  nation's  second  largest  waste 
collection  and  disposal  company.  The 
proposed  transaction,  as  initially  agreed 
to  by  Defendants  on  January  29,  2003, 
would  lessen  competition  substantially 
as  a  result  of  Waste  Management's 
acquisition  of  the  following:  (1)  Hauling 
assets  in  Pitkin  County,  Colorado;  (2) 
hauling  assets  in  Garfield  County, 
Colorado;  (3)  hauling  assets  in  Augusta, 
Georgia;  (4)  hauling  assets  in  MjTtle 
Beach,  South  Carolina;  (5)  hauling 
assets  in  Morris  County,  New  Jersey;  (6) 
hauling  assets  in  Bergen  and  Passaic 
Counties,  New  Jersey;  (7)  voting 
securities  and  disposal  assets  serving 
Bergen  and  Passaic  Counties,  New 
Jersey;  and  (8)  disposal  assets  in  Tulsa, 
Oklahoma.  This  acquisition  is  the 
subject  of  the  Complaint  and  proposed 
Final  Judgment  filed  by  the  United       • 
States  and  New  Jersey  on  June  27,  2003. 

B.  The  Competitive  Effects  of  the 
Transaction 

Municipal  solid  waste  ("MSW")  is 
solid,  putrescible  waste  generated  by 
households  and  commercial 
establishments.  Waste  collection  firms, 
or  haulers,  contract  to  collect  MSW  from 
residential  and  commercial  customers 
and  transport  the  waste  to  private  and 
public  disposal  facilities  [e.g.,  transfer 
stations,  incinerators,  and  landfills), 
which,  for  a  fee,  process  and  legally 
dispose  of  the  waste.  Small  container 
commercial  waste  collections  is  one 
component  of  MSW  collection,  which 
also  includes  residential  and  other 
waste  collection.  Allied  and  Waste 
Management  compete  in  the  collection 
of  small  container  commercial  waste 
and  the  disposal  of  MSW. 

1 .  The  Effects  of  the  Transaction  on 
Competition  in  Small  Container 
Commercial  Waste  Collection  Service 

a.  Small  Container  Commercial  Waste 
Collection. 

Small  container  commercial  waste 
collection  service  is  the  collection  of 
MSW  ft-om  commercial  businesses  such 


as  office  and  apartment  buildings  and 
retail  establishments  (e.g.,  stores  and 
restaurants)  for  shipment  to,  and 
disposal  at,  an  approved  disposal 
facility.  Because  of  the  type  and  volume 
of  waste  generated  by  commercid 
accounts  and  the  fi'equency  of  service 
required,  haulers  organize  commercial 
accounts  into  special  routes,  and 
generally  use  specialized  equipment  to 
store,  collect,  and  transport  waste  from 
these  accoimts  to  approved  disposal 
sites.  This  equipment  (e.g.,  one-  to  ten- 
cubic-yard  containers  for  waste  storage, 
and  front-end  load  vehicles  commonly 
used  for  collection  and  transportation) 
is  uniquely  well  suited  for  providing 
small  container  commercial  waste 
collection  service.  Providers  of  other 
types  of  waste  collection  services  (e.g., 
residential  and  roll-off  services)  are  not 
good  substitutes  for  small  container 
commercial  waste  collection  firms.  In 
their  waste  collection  efforts,  these  firms 
use  different  waste  storage  equipment 
(e.g.,  garbage  cans  or  semi-stationary 
roll-off  containers)  and  different 
vehicles  (e.g.,  rear-load,  side-load,  and 
roll-off  trucks),  which,  for  a  variety  of 
reasons,  cannot  be  conventionally  or 
efficiently  used  to  store,  collect,  or 
transport  waste  generated  by 
commercial  accounts,  and  hence,  are 
rarely  used  on  small  container 
commercial  waste  collection  routes.  In 
the  event  of  a  small  but  significant  and 
nontransitory  increase  in  price  for  small 
container  commercial  waste  collection 
services,  customers  would  not  switch  to 
any  other  alternative.  Thus,  the 
Complaint  alleges  that  the  provision  of 
small  container  commercial  waste 
collection  services  constitutes  a  line  of 
commerce,  or  relevant  service,  for 
purpose  of  analyzing  the  effects  of  the 
transaction. 

The  Complaint  alleges  that  the 
provision  of  small  container  commercial 
waste  collection  service  takes  place  in 
compact,  highly  localized  geographic 
markets,  it  is  expensive  to  ship  waste 
long  distances  in  either  collection  or 
disposal  operations.  To  minimize 
transportation  costs  and  maximize  the 
scale,  density,  and  efficiency  of  their 
waste  collection  operations,  small 
container  commercial  waste  collection 
firms  concentrate  their  customers  and 
collection  routes  in  small  areas.  Firms 
with  operations  concentrated  in  a 
distant  area  cannot  easily  compete 
against  firms  whose  routes  and 
customers  are  locally  based.  Distance 
may  significantly  limit  a  remote  firm's' 
ability  to  provide  commercial  waste 
collection  service  as  frequently  or 
conveniently  as  that  offered  by  local 
firms  with  nearby  routes.  Also,  local 
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commercial  waste  collection  firms  have 
significant  cost  advantages  over  other 
firms,  and  can  profitably  increase  their 
charges  to  local  conunercial  customers 
without  losing  significant  sales  to  firms 
outside  the  area. 

Applying  this  analysis,  the  Complaint 
alleges  that  the  areas  of  Pitkin  County, 
Colorado;  Garfield  County,  Colorado; 
Augusta,  Georgia;  Myrtle  Beach,  South 
Carolina;  Morris  County,  New  Jersey; 
and  Bergen  and  Passaic  Counties,  New 
Jersey  constitute  sections  of  the  country, 
or  relevant  geographic  markets,  for  the 
purpose  of  assessing  the  competitive 
effects  of  a  combination  of  Allied  and 
Waste  Management  in  the  provision  of 
small  container  commercial  waste 
collection  services. 

There  are  significant  entry  barriers 
into  small  container  commercial  waste 
collection.  A  new  entrant  into  small 
container  commercial  waste  collection 
services  must  achieve  a  minimum 
efficient  scale  and  operating  efficiencies 
comparable  to  those  of  existing  firms  in 
order  to  provide  a  significant 
competitive  constraint  on  the  prices 
charged  by  market  incumbents.  In  order 
to  obtain  comparable  operating 
efficiencies,  a  new  firm  must  achieve 
route  density  similar  to  existing  firms. 

An  efficient  route  usually  handles  80 
or  more  customers  or  containers  each 
day.  Because  most  customers  have  their 
waste  collected  once  or  twice  a  week,  a 
new  entrant  must  have  several  hundred 
customers  in  close  proximity  to 
construct  an  efficient  route.  However, 
the  common  use  of  price  discrimination 
and  long-term  contracts  by  existing 
commercial  waste  collection  firms  can 
leave  too  few  customers  available  to  the 
entrant  in  a  sufficiently  confined 
geographic  area  to  create  an  efficient 
route.  The  incumbent  firm  can 
selectively  and  temporarily  charge  an 
unbeatably  low  price  to  specified 
customers  targeted  by  new  entrants. 
Long-term  contracts  often  run  for  three 
to  five  years  and  may  automatically 
renew  or  contain  large  liquidated 
damage  provisions  for  contract 
termination.  Such  terms  make  it  more 
costly  or  difficult  for  a  customer  to 
switch  to  a  new  hauler  and  obtain  lower 
prices  for  its  collection  service.  Because 
of  these  factors  a  new  entrant  may  find 
it  difficult  to  compete  by  offering  its 
services  at  pre-entry  price  levels 
comparable  to  the  incumbent  and  may 
find  an  increase  in  the  cost  and  time 
required  to  form  an  efficient  route, 
thereby  limiting  a  new  entrant's  ability 
to  build  an  efficient  route  and  reducing 
the  likelihood  that  the  entrant  will 
ultimately  be  successful. 

The  need  for  route  density,  the  use  of 
long-term  contracts  with  restrictive 


terms,  and  the  ability  of  existing  firms 
to  price  discriminate  raise  significant 
barriers  to  entry  by  new  firms,  which 
will  likely  be  forced  to  compete  at  lower 
than  pre-entry  price  levels.  Such 
barriers  in  the  market  for  small 
container  commercial  waste  collection 
have  allowed  incumbent  firms  to  raise 
prices  successfully. 

b.  Anticompetitive  Effects  in  Small 
Container  Commercial  Waste  Collection 
Service  Markets. 

(1)  Pitkin  County,  Colorado.  In  Pitkin 
County,  Colorado,  Waste  Management's 
acquisition  of  Allied's  hauling  assets 
would  reduce  from  two  to  one  the 
number  of  significant  firms  that 
compete  in  the  collection  of  small 
container  commercial  waste.  After  the 
acquisition.  Waste  Management  would 
control  over  89  percent  of  total  market 
revenues,  which  exceed  $1.8  million 
annually.  There  are  no  other  significant 
small  container  commercial  waste 
competitors  in  this  market. 

(2)  Garfield  County,  Colorado.  In 
Garfield  County,  Colorado,  Waste 
Management's  acquisition  of  Allied's 
hauling  assets  would  reduce  from  two  to 
one  the  number  of  significant  firms  that 
compete  in  the  collection  of  small 
container  commercial  waste.  After  the 
acquisition,  Waste  Management  would 
control  over  93  percent  of  total  market 
revenues,  which  approximate  $3.2 
million  annually.  There  are  no  other 
significant  small  container  commercial 
waste  competitors  in  this  market. 

(3)  Augusta.  Georgia  Area.  Waste 
Management  is  acquiring  the  hauling 
assets  of  Allied  in  Augusta.  Georgia. 
These  assets  serve  small  container 
commercial  waste  collection  customers 
in  Columbia,  Richmond,  McDuffie. 
Lincoln,  and  Warren  Counties,  Georgia. 
In  the  Augusta,  Georgia  area,  the 
proposed  acquisition  would  reduce 
from  three  to  two  the  number  of 
significant  firms  that  compete  in  the 
collection  of  small  container 
commercial  waste.  After  the  acquisition. 
Waste  Management  would  control  over 
63  percent  of  total  market  revenues, 
which  approximate  $7.5  million 
annually. 

(4)  Myrtle  Beach,  South  Carolina 
Area.  Waste  Management  is  acquiring 
the  hauling  assets  of  Allied  in  Mj^le 
Beach,  South  Carolina.  These  assets 
serve  small  container  commercial  waste 
collection  customers  in  Georgetown  and 
Horry  Counties,  South  Carolina.  In  this 
area,  the  proposed  acquisition  would 
reduce  from  three  to  two  the  number  of 
significant  firms  that  compete  in  the 
collection  of  small  container 
commercial  waste.  After  the  acquisition. 
Waste  Management  would  control  over 


58  percent  of  total  market  revenues, 
which  exceed  $7.4  million  annually. 

(5)  Morris  County,  New  Jersey.  In 
Morris  County,  New  Jersey,  Waste 
Management's  acquisition  of  Allied's 
hauling  assets  would  reduce  from  four 
to  three  the  number  of  significant  firms 
that  compete  in  the  collection  of  small 
container  commercial  waste.  After  the 
acquisition.  Waste  Management  would 
control  over  41  percent  of  total  market 
revenues,  which  exceed  $14  million 
annually. 

(6)  Bergen  and  Passaic  Counties,  New 
Jersey.  Waste  Management  is  acquiring 
the  hauling  assets  of  Allied  that  serve 
Bergen  and  Passaic  Counties,  New 
Jersey.  In  Bergen  and  Passaic  Counties. 
New  Jersey,  the  proposed  acquisition 
would  reduce  from  four  to  three  the 
number  of  significant  firms  that 
compete  in  the  collection  of  ^mall 
container  commercial  waste.  After  the 
acquisition.  Waste  Management  would 
control  over  47  percent  of  total  market 
revenues,  which  exceed  $38  million 
annually. 

The  Complaint  alleges  that  a     -    • 
combination  of  Allied  and  Waste 
Management  in  these  areas  would 
remove  a  significant  competitor  in  small 
container  commercial  waste  collection 
services.  In  each  of  these  markets,  the 
resulting  increase  in  concentration,  loss 
of  competition,  and  absence  of  any 
reasonable  prospect  of  significant  new 
entry  or  expansion  by  market 
incumbents  likely  will  result  in  higher 
prices  for  the  collection  of  small 
container  commercial  waste. 

2.  The  Effects  of  the  Transaction  on 
Competition  in  the  Disposal  of 
Municipal  Solid  Waste 

a.  Municipal  Solid  Waste. 

A  number  of  federal,  state,  and  local 
safety,  environmental,  zoning,  and 
permit  laws  and  regulations  dictate 
critical  aspects  of  storage,  handling, 
transportation,  processing  and  disposal 
of  MSW.  MSW  can  be  disposed  of 
lawfully  in  a  transfer  station,  landfill,  or 
incinerator  permitted  to  accept  MSW. 
Anyone  who  attempts  to  dispose  of 
MSW  in  an  unlawful  manner  risks 
severe  civil  and  criminal  penalties.  In 
some  areas,  landfills  are  scarce  because 
of  significant  population  density  and 
the  limited  availability  of  suitable  land. 
Accordingly,  most  MSW  generated  in 
these  areas  is  burned  in  an  incinerator 
or  brought  to  transfer  stations  where  it 
is  compacted  and  transported  to  a  more 
distant  permanent  disposal  site. 

Because  of  the  strict  laws  and 
regulations  that  govern  the  disposal  of 
MSW,  there  are  no  good  substitutes  for 
MSW  disposal.  Firms  that  compete  in 
the  disposal  of  MSW  can  profitably 
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increase  their  :harges  to  haulers  of 
MSW  without  losing  significant  sales  to 
any  other  firm  >.  Thus,  for  purposes  of 
antitrust  anal\  sis.  the  disposal  of  MSW 
constitutes  a  1  ne  of  commerce,  or 
relevant  servic  e,  for  purposes  of 
analyzing  the  ransaction. 

The  disposa  of  MSW  generally  occurs 
in  localized  m  irkets.  The  Complaint 
alleges  that  th( '  Bergen  and  Passaic 
Counties.  New  Jersey  disposal  area 
(which  includ  ts  Bergen  and  Passaic 
Counties  and  <  reas  within  10  miles  of 
these  counties  constitutes  a  section  of 
the  country,  oi  a  relevant  geographic 
market,  for  pu;  poses  of  assessing  the 
competitive  ef  brts  of  the  transaction. 
Due  to  the  higi  costs  of  transporting 
MSW  and  the  :ubstantial  travel  time  to 
other  disposal  facilities  based  on 
distance,  natui  al  barriers,  and  congested 
roadways,  \urt  lally  all  of  the  MSW 
generated  in  B  >rgen  and  Passaic 
Counties,  New  Jersey  is  disposed  of  in 
transfer  statior  s  in  the  Bergen  and 
Passaic  Counti  ss.  New  Jersey  disposal 
area.  Firms  tha  t  compete  in  the  disposal 
of  MSW  in  the  Bergen  and  Passaic 
Counties,  New  Jersey  disposal  area  can 
profitably  incr  sase  their  charges  for 
MSW  disposal  without  losing 
signiBcant  saU  s  to  more  distant  disposal 
sites. 

The  Compla  nt  also  alleges  that  the 
Tulsa  and  Mus  togee,  Oklahoma  area 
(which  includ<  s  Muskogee,  Rogers, 
Tulsa,  and  Wa  ;oner  Counties, 
Oklahoma)  coi  stitutes  a  section  of  the 
country,  or  a  r<  levant  geographic 
market,  for  puj  poses  of  assessing  the 
competitive  ef  ects  of  the  transaction. 
Because  of  trar  sportation  costs  and 
travel  time  to  r  lore  distant  facilities, 
virtually  all  of  the  MSW  generated  in 
the  Tulsa  and   (luskogee,  Oklahoma  area 
is  disposed  of :  n  landfills  within 
roughly  25  mil  ;s  of  Tulsa  or  Muskogee, 
Oklahoma.  Fin  ns  that  compete  in  the 
disposal  of  MS  W  in  the  Tulsa  and 
Muskogee,  Okl  ihoma  area  can 
profitably  incn  lase  their  charges  for 
MSW  disposal  without  losing 
significant  sale  s  to  more  distant  disposal 
sites. 

There  are  sig  nificant  barriers  to  entry 
in  MSW  dispo!  al.  Obtaining  a  permit  to 
construct  a  ne\  i  disposal  facility  or 
expand  an  exis  ting  one  is  a  costly  and 
time-consumin  g  process  that  typically 
takes  many  ye<  rs  to  conclude.  Local 
public  opposit  on  often  increases  the 
time  and  unceitainty  of  successfully 
permitting  a  fa  ;ility.  In  the  Bergen  and 
Passaic  Counti  (s.  New  Jersey  disposal 
area  and  the  Tulsa  and  Muskogee. 
Oklahoma  area ,  entry  by  a  new  MSW 
disposal  facilit !  would  be  costly  and 
time-consumir  g,  and  unlikely  to 
prevent  markel  incumbents  from 


significantly  raising  prices  for  the 
disposal  of  MSW  following  the 
acquisition. 

b.  Anticompetitive  Effects  in  the 
Disposal  of  Municipal  Solid  Waste. 

(1)  Bergen  and  Passaic  Counties,  New 
Jersey  Disposal  Area.  The  proposed 
acquisition  would  reduce  from  four  to 
three  the  number  of  significant 
competitors  for  the  disposal  of  MSW  in 
the  Bergen  and  Passaic  Counties,  New 
Jersey  disposal  area.  Defendants  Waste 
Management  and  Allied  operate  five  of 
the  nine  transfer  stations  in  this  market 
and  collectively  control  over  55  percent 
of  the  available  disposal  capacity  for 
Bergen  and  Passaic  Counties.  Aimual 
revenue  ft-om  disposal  of  waste  in 
Bergen  and  Passaic  Counties,  New 
Jersey  is  over  $50  million. 

(2)  Tulsa  and  Muskogee,  Oklahoma 
Area.  In  the  Tulsa  and  Muskogee, 
Oklahoma  area,  the  acquisition  would 
reduce  from  three  to  two  the  nxmiber  of 
significant  firms  competing  to  dispose 
of  MSW.  There  are  currently  four 
owners  of  the  six  landfills  that  service 
the  Tulsa  and  Muskogee,  Oklahoma 
area.  Two  of  the  six  landfills  are 
expected  to  close  in  the  near  future, 
leaving  four  landfills  owned  by  three 
companies  to  service  haulers  in  the  area. 
After  the  acquisition.  Waste 
Management  would  own  three  of  the 
four  remaining  landfills  in  this  area. 

The  Complaint  alleges  that  a 
combination  of  Waste  Management  and 
Allied  in  the  Bergen  and  Passaic 
Counties,  New  Jersey  disposal  area  and 
the  Tulsa  and  Muskogee,  Oklahoma  area 
would  remove  a  significant  competitor 
in  the  market  for  the  disposal  of  MSW. 
In  each  of  these  markets,  the  resulting 
increase  in  concentration,  loss  of 
competition,  and  absence  of  any 
reasonable  prospect  of  significant  new 
entry  or  expansion  by  market 
incumbents  likely  will  result  in  higher 
prices  for  the  disposal  of  MSW. 

III.  Explanation  of  the  Proposed  Final 
Judgment 

A.  Small  Container  Commercial  Waste 
Collection  Service 

The  divestiture  and  contract-revision 
requirements  of  the  proposed  Final 
Judgment  will  eliminate  the 
anticompetitive  effects  of  the 
acquisition  in  small  container 
commercial  waste  collection  services  in 
the  markets  identified  in  the  Complaint 
by  establishing  a  new,  independent,  and 
economically  viable  competitor  in  each 
of  tho$e  markets  and,  in  some  areas,  by 
also  reducing  the  barriers  to  entry 
created  by  the  contracts  currently  used 
by  Waste  Management,  the  proposed 
Final  Judgment  requires  Waste 


Management,  within  90  days  after  the 
filing  of  the  Complaint,  or  five  (5)  days 
after  notice  of  the  entry  of  the  Final 
Judgment  by  the  Court,  whichever  is 
later,  to  divest,  as  a  viable  ongoing 
business  or  businesses,  small  container 
commercial  waste  collection  assets  [e.g., 
routes,  trucks,  containers,  and  customer 
lists)  in  the  areas  of  Pitkin  County, 
Colorado;  Garfield  County,  Colorado; 
Augusta,  Georgia;  and  Myrtle  Beach, 
South  Carolina.  On  or  before  January  1, 
2005,  the- proposed  Final  Judgment  also 
requires  Waste  Management  to  alter  the 
contracts  it  uses  with  it  existing  and 
new  small  container  commercial  waste 
customers  in  the  areas  of  Myrtle  Beach, 
South  Carolina  and  Augusta,  Georgia. 
The  proposed  Final  Judgment  further 
requires  Defendants,  within  90  days 
after  approval  by  the  New  Jersey 
Department  of  Environmental  Protection 
of  Waste  Management's  request  to 
acquire  assets  in  New  Jersey,  to  divest 
certain  waste-hauling  and  disposal 
assets  located  in  New  Jersey  and  New 
York.  The  assets  must  be  divested  in 
such  a  way  as  to  satisfy  the^United 
States  that  the  operations  can  and  will 
be  operated  By  the  purchaser  or 
purchasers  as  a  viable,  ongoing  business 
or  businesses  that  can  compete 
effectively  in  each  relevant  market. 
Defendants  must  take  all  reasonable 
steps  necessary  to  accomplish  the 
divestitures  quickly  and  shall  cooperate 
with  prospective  purchasers. 

In  the  event  that  Defendants  do  not 
accomplish  the  divestitiires  within  the 
periods  prescribed  in  the  proposed 
Final  Judgment,  the  Final  Judgment 
provides  that  the  Court  will  appoint  a 
trustee  selected  by  the  United  States  to 
effect  the  divestitures.  If  a  trustee  is 
appointed,  the  proposed  Final  Judgment 
provides  that  Waste  Management  will 
pay  all  costs  and  expenses  of  the  trustee. 
The  trustee's  commission  will  be 
structured  so  as  to  provide  an  incentive 
for  the  trustee  based  on  the  price 
obtained  and  the  speed  with  which  the 
divestitures  are  accomplished.  After  his 
or  her  appointment  becomes  effective, 
the  trustee  will  file  monthly  reports 
with  the  Court,  United  States,  and  New 
Jersey  as  appropriate,  setting  forth  his  or 
her  efforts  to  accomplish  the 
divestitures.  At  the  end  of  six  months, 
if  the  divestitures  have  not  been 
accomplished,  the  trustee.  United 
States,  and  New  Jersey  as  appropriate, 
will  make  recommendations  to  the 
Court,  which  shall  enter  such  orders  as 
appropriate  in  order  to  carry  out  the 
purpose  of  the  trust,  including 
extending  the  trust  or  the  term  of  the 
trustee's  appointment. 
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1.  Pitkin  County,  Colorado  and  Garfield 
Coimty,  Colorado 

The  divestiture  provisions  of  the 
proposed  Final  Judgment  will  eliminate 
the  anticompetitive  effects  of  the 
acquisition  in  small  container 
commercial  waste  collection  services  in 
Pitkin  County,  Colorado  and  Garfield 
County.  Colorado.  Under  the  proposed 
Final  Judgment,  Waste  Management  is 
required  to  divest  seven  routes  that 
serve  small  container  commercial  waste 
collection  customers,  among  others,  in 
Pitkin  County,  Colorado  and  Garfield 
County,  Colorado  to  a  new, 
independent,  and  economically  viable 
competitor  in  these  areas.  These 
divestitures  include  all  of  Waste 
Management's  existing  small  container 
commercial  waste  collection  routes  in 
the  two  counties.  Many  of  Waste 
Management's  small  container 
commercial  accounts  in  Pitkin  County, 
Colorado  and  Garfield  County,  Colorado 
are  not  allocated,  however,  to  a  specific 
route,  and  their  collective  sale  would 
not  likely  produce  an  efficient 
divestiture  package.  Accordingly,  a 
majority  of  the  routes  that  Waste 
Management  must  divest  serve  a 
mixture  of  small  container  commercial 
customers  and  residential  customers. 
"The  package  of  routes  to  be  divested 
produces  annual  revenues  roughly 
equivalent  to  the  $2  million  in  aimual 
revenues  generated  by  all  of  Waste 
Management's  small  container 
commercial  accounts  in  Pitkin  County, 
Colorado  and  Garfield  County, 
Colorado. 

2.  Myrtle  Beach,  South  Carolina  Area 
and  Augusta.  Georgia  Area 

In  the  Myrtle  Beach,  South  Carolina 
and  Augusta,  Georgia  areas,  the  United 
States  determined  that  competition 
would  be  best  maintained  by  requiring 
a  combination  of  divestiture  and 
contract  relief.  The  divestiture  relief  in 
the  Myrtle  Beach,  South  Carolina  and 
Augusta,  Georgia  areas  requires  Waste 
Management  to  divest  all  but  one  of 
Allied's  small  container  conunercial 
waste  collection  routes  in  each  area.  The 
divestitures  of  these  routes  to  a  new, 
independent,  and  economically  viable 
competitor  will  help  to  eliminate  the 
anticompetitive  effects  of  the 
acquisition  in  small  container 
commercial  waste  collection  in  the 
Myrtle  Beach,  South  Carolina  and 
Augusta,  Georgia  areas  by  creating  a 
competitor  capable  of  restoring 
competition  that  otherwise  would  have 
been  lost. 

Because  these  divestitures  alone  will 
not  fully  eliminate  the  anticompetitive 
effects  of  the  acquisition  in  each  area, 


they  are  augmented  by  decree 
provisions  that  obligate  Waste 
Management  to  alter  all  of  its  contracts 
with  its  small  container  commercial 
waste  customers.  The  new  contracts  are 
less  restrictive  in  duration,  renewal 
terms,  and  the  liquidated  damages 
imposed  on  a  customer  who  wishes  to 
switch  its  service  to  a  new  hauler. 
Contract  relief  is  significant  because  it 
lowers  entry  barriers  and  effectively 
enables  smaller  competitors  to  grow  and 
new  competitors  to  enter.  This  contract 
relief  will  make  it  easier  for  customers 
to  consider  competitive  alternatives, 
easier  for  existing  small  haulers  to 
compete  and  expand  in  the  future,  and 
more  difficult  for  incumbent  haulers  to 
price  discriminate  successfully.  The 
contract  provisions  also  make  it  easier 
for  new  haulers  to  enter  a  market,  and 
raise  the  prospect  that  the  markets  will 
become  less  concentrated  and  more 
competitive  than  they  were  pre- 
acquisition  by  enabling  smaller  firms  to 
compete  for  customers  under  contract 
with  incumbent  hauling  firms. 

Waste  Management's  implementation 
of  the  contract  relief  specified  in  the 
proposed  Final  Judgment  should  permit 
the  purchaser  of  the  divested  assets,  and 
other  competitors,  to  maintain  efficient 
routes  and  gain  customers  more  easily  if 
Waste  Management  seeks  to  raise  prices 
in  these  markets.  The  combined  route 
divestitures  and  contract  relief  sought  in 
the  Myrtle  Beach,  South  Carolina  area 
and  Augusta,  Georgia  area,  will  ensure 
that  consumers  of  small  container 
commercial  waste  collection  services 
will  continue  to  receive  the  benefits  of 
competition. 

3.  Morris  County,  New  Jersey  and 
Bergen  and  Passaic  Counties,  New 
Jersey 

The  proposed  Final  Judgment  requires 
-  partial  divestitures  of  the  Allied  small 
container  commercial  waste  collection 
assets  being  acquired  by  Waste 
Management  in  Morris  County,  New 
Jersey  and  in  Bergen  and  Passaic 
Counties,  New  Jersey.  The  proposed 
acquisition  raised  competitive  concerns 
in  these  areas  based  upon  the  significant 
post-acquisition  market  concentration 
and  Waste  Management's  post- 
acquisition  market  share.  "The  United 
States,  however,  determined  that  partial 
divestitures  of  Allied's  small  container 
commercial  waste  collection  routes 
would  be  acceptable  in  each  area  in 
light  of  the  other,  albeit  less  substantial, 
third-party  competitors  located  therein. 
In  addition,  the  post-acquisition  market 
concentrations  identified  in  Morris 
County,  New  Jersey  and  Bergen  and 
Passaic  Counties,  New  Jersey  were 
lower  than  those  found  in  other  areas- 


addressed  in  the  proposed  Final 
Judgment.  These  divestitures  will 
ensure  that  consumers  of  small 
container  conunercial  waste  collection 
services  in  Morris  County,  New  Jersey 
and  Bergen  and  Passaic  Counties,  New 
Jersey  will  continue  to  receive  the 
benefits  of  competition — lower  prices 
and  better  service. 

B.  Disposal  of  Municipal  Solid  Waste  in 
the  Bergen  and  Passaic  Counties,  New 
jersey  Disposal  Area  and  the  Tulsa  and 
Muskogee,  Oklahoma  Area 

1 .  Bergen  and  Passaic  Counties,  New 
Jersey  Disposal  Area 

Waste  Management's  proposed 
acquisition  of  two  Allied  transfer  station 
disposal  facilities  in  Bergen  County, 
New  Jersey  raised  significant  concerns 
about  the  availability  of  sufficient 
disposal  capacity  for  haulers  of  MSW 
generated  in  Bergen  and  Passaic 
Counties,  New  Jersey.  To  remedy  the 
anticompetitive  effects  of  the  proposed 
acquisition,  the  proposed  Final 
Judgment  requires  Waste  Management 
to  divest  the  Garofalo  Transfer  Station 
in  Garfield,  New  Jersey  and  the 
Chestnut  Ridge  Solid  Waste  Transfer 
Station  in  Chestnut  Ridge,  New  York.  In 
addition  to  the  divestitures,  the 
proposed  Final  Judgment  requires  that 
Waste  Management  sell  throughput 
disposal  rights  to  a  third  party  at  the 
New  Jersey  Meadowlands  Commission's 
HMDC  Transfer  Station  for  the  - 
remainder  of  Waste  Management's 
current  lease,  and  if  the  lease  is 
renewed,  for  the  duration  of  the  period 
in  which  Waste  Management  has 
contractual  rights  to  operate  the  facility, 
not  to  exceed  the  termination  date  of  the 
proposed  Final  Judgment.  Collectively, 
the  throughput  disposal  rights  and 
divestitures  provide  haulers  of  MSW 
generated  in  Bergen  and  Passaic 
Counties,  New  Jersey  with  a  range  of 
options  providing  at  least  1,200  tons  per 
day  of  uncommitted  MSW  disposal 
capacity.  In  the  event  that  Waste 
Management  is  unable  to  divest  the 
Chestnut  Ridge  Solid  Waste  Transfer 
Station  by  the  date  specified  in  the 
proposed  Final  Judgment,  it  will,  in  the 
alternative,  divest  one  of  three  Bergen 
County,  New  Jersey  transfer  stations. 
The  divestitiu^  and  throughput  disposal 
provisions  of  the  proposed  Final 
Judgment  will  fully  eliminate  the 
anticompetitive  effects  of  the 
acquisition  for  MSW  disposal  ser\'ices 
in  the  Bergen  and  Passaic  Counties, 
New  Jersey  disposal  area. 

The  proposed  Final  Judgment  requires 
that  all  divested  assets  be  acquired  by  a 
new,  independent,  and  economically 
viable  competitor.  The  proposed  relief 
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will  thereby  e  isure  that  users  of 
disposal  servii  ;es  in  these  areas  will 
continue  to  re  :eive  the  benefits  of 
competition. 

2.  Tulsa  and  N  uskogee.  Oklahoma  Area 

Defendants  igreed  to  exclude  from  the 
transaction  th(  i  proposed  sale  of  all 
waste-hauling  and  disposal  assets  in  the 
Tulsa  and  Mu  ikogee,  Oklahoma  area  in 
light  of  concei  ns  expressed  by  the 
United  States  egarding  the  increased 
concentration  in  MSW  disposal  that 
would  occur.  ■  'he  proposed  Final 
Judgment  reqt  ires  Waste  Management 
to  provide  wri  ten  notice  to  the  United 
States  at  least  10  days  in  advance  of  its 
acquisition  of  my  landfill  located 
within  25  mile  s  of  the  city  of  Tulsa, 
Oklahoma  or  t  le  city  of  Muskogee. 
Oklahoma.  If  \  i/aste  Management  again 
proposes  to  ac  }uire  the  Porter  Landfill 
originally  sche  duled  to  be  purchased  in 
this  transaction,  the  notice  required 
from  Waste  Mi  magement  shall  also 
include  the  ad  iitional  information 
specified  in  th ;  proposed  Final 
Judgment.  The  proposed  Final  Judgment 
thus  maintain!  the  pre-acquisition 
structure  of  Ml  )W  disposal  competition 
in  the  Tulsa  ar  d  Muskogee,  Oklahoma 
area,  and  there  by  ensiu^s  that  users  of 
disposal  servic  es  in  the  area  will 
continue  to  re(  eive  the  benefits  of 
competition. 

IV.  Remedies  i  livaiiable  to  Potential 
Private  Litigar  ts 

Section  4  of  the  Clayton  Act  (15 
U.S.C.  15)  proi  ides  that  any  person  who 
has  been  injur(  d  as  a  result  of  conduct 
prohibited  by  me  antitrust  laws  may 
bring  suit  in  fe  ieral  court  to  recover 

damages  the  person  has 


i\vailable  for 
the  Proposed  Final 


provi!  ions 
lie 


three  times  the 

suffered,  as  we  II  as  costs  and  reasonable 
attorneys'  fees  Entry  of  the  proposed 
Final  Judgmen  will  neither  impair  nor 
assist  the  brinf  ing  of  any  private 
antitrust  dama  ;e  action.  Under  the 
provisions  of  S  ection  5(a)  of  the  Clayton 
Act  (15  U.S.C.  16(a)).  the  proposed  Final 
Judgment  has  i  lo  prima  facie  effect  in 
any  subsequen :  lawsuit  that  may  be 
brought  agains :  the  Defendants. 

V.  Procedures 
Modification  c 
Judgment 

The  United 
Defendants  ha 
proposed  Fina 
entered  by  the 
with  the 
provided  that 
withdrawn  its 
conditions  ehH\- 
determination 
Judgment  is  in 


^'e 


^tates.  New  Jersey,  and 
stipulated  that  the 
Judgment  may  be 
Court  after  compliance 
of  the  APPA. 
United  States  has  not 
:onsent.  The  APPA 
■  upon  the  Court's 
that  the  proposed  Final 
the  public  interest. 


The  APPA  provides  a  period  of  at 
least  60  days  preceding  the  effective 
date  of  the  proposed  Final  Judgment 
within  which  any  person  may  submit 
the  United  States  written  comments 
regarding  the  proposed  Final  Judgment. 
Any  person  who  wishes  to  comment 
should  do  so  within  60  days  of  the  date 
of  publication  of  this  Competitive 
Impact  Statement  in  the  Federal 
Register.  The  United  States  will 
evaluate  and  respond  to  the  comments. 
All  conunents  will  be  given  due 
consideration  by  the  Department  of 
Justice,  which  remains  free  to  withdraw 
its  consent  to  the  proposed  Final 
Judgment  at  any  time  prior  to  entry.  The 
comments  and  the  response  of  the 
United  States  will  be  filed  with  the 
Court  and  published  in  the  Federal 
Register. 

Written  comments  should  be 
submitted  to: 

J.  Robert  Kramer  II,  Chief,  Litigation  II 
Section.  Antitrust  Division,  United 
States  Department  of  Justice,  1401  H 
Street,  NW.,  Suite  3000,  Washington, 
DC.  20530. 

The  proposed  Final  Judgment 
provides  that  the  Court  retains 
jurisdiction  over  this  action,  and  the 
parties  may  apply  to  the  Court  for  any 
order  necessary  or  appropriate  for  the 
modification,  interpretation,  or 
enforcement  of  the  Final  Judgment. 

VI.  Alternatives  to  the  Proposed  Final 
Judgment 

The  United  States  considered,  as  an 
alternative  to  the  proposed  Final 
Judgment,  a  full  trial  on  the  merits 
against  Defendants.  The  United  States 
could  have  continued  to  litigation  and 
sought  preliminary  and  permanent 
injunctions  against  Waste  Management's 
acquisition  of  certain  Allied  voting 
securities  and  assets.  The  United  States 
is  satisfied,  however,  that  the  divestiture 
of  assets  and  the  contract  relief 
described  in  the  proposed  Final 
Judgment  will  preserve  competition  for 
small  container  commercial  waste 
collection  services  and  MSW  disposal  in 
the  relevant  markets  identified  by  the 
United  States. 

VII.  Standard  of  Review  Under  the 
APPA  for  the  Proposed  Final  Judgment 

The  APPA  requires  that  proposed 
consent  judgments  in  antitrust  cases 
brought  by  the  United  States  be  subject 
to  a  60-day  comment  period,  after  which 
the  Court  shall  determine  whether  entry 
of  the  proposed  Final  Judgment  "is  in 
the  public  interest."  In  making  that 
determination,  the  Court  may  consider: 

(1)  the  competitive  impact  of  such 
judgment,  including  termination  of  alleged 


violations,  provisions  for  enforcement  and 
modification,  duration  or  relief  sought, 
anticipated  effects  of  alternative  remedies 
actually  considered,  and  any  other 
considerations  bearing  upon  the  adequacy  of 
such  judgment: 

(2)  the  impact  of  entry  of  such  judgment 
upon  the  public  generally  and  individuals 
alleging  specific  injury  from  the  violations 
set  forth  in  the  complaint  including 
consideration  of  the  public  benefit,  if  any.  to 
be  derived  from  a  determination  of  the  issues 
at  trial. 

15  U.S.C.  16(e).  As  the  United  States 
Court  of  Appeals  for  the  D.C.  Circuit 
held,  this  statue  permits  a  court  to 
consider,  among  other  things,  the 
relationship  between  the  remedy 
seciu-ed  and  the  specific  allegations  set 
forth  in  the  government's  complaint, 
whether  the  decree  is  sufficiently  clear, 
whether  enforcement  mechanisms  are 
sufficient,  and  whether  the  decree  may 
positively  harm  third  parties.  See 
United  States  v.  Microsoft.  56  F.Sd  1448. 
1461-62  (D.C.  Cir.  1995). 

In  conducting  this  inquiry,  "[tjhe 
court  is  nowhere  compelled  to  go  to  trial 
or  to  engage  in  extended  proceedings 
which  might  have  the  effect  of  vitiating 
the  benefits  of  prompt  and  less  costly 
settlement  through  the  consent  decree 
process."  119  Cong.  Rec.  24,598  (1973) 
(statement  of  Senator  Tunney).'  Rather, 

(ajbsent  a  showing  of  corrupt  failure  of  the 
government  to  discharge  its  duty,  the  Court, 
in  making  its  public  interest  finding,  should 
*   *   *  carefully  consider  the  explanations  of 
the  government  in  the  competitive  impact 
statement  and  its  responses  to  comments  in 
order  to  determine  whether  those 
explanations  are  reasonable  under  the 
circumstances. 

United  States  v.  Mid-Am.  Dairymen, 
Inc.,  1977-1  Trade  Cas.  (CCH)  "D  61,508, 
at  71,980  (W.D.  Mo.  May  17. 1977). 
Accordingly,  with  respect  to  the 
adequacy  of  the  relief  secured  by  the 
decree,  a  court  may  not  "engage  in  an 
unrestricted  evaluation  of  what  relief 
would  best  serve  the  public."  United 
States  V.  BNS,  Inc..  858  F.2d  456,  462 
(9th  Cir.  1988)  (citing  United  States  v. 
Bechtel  Corp.,  648  F.2d  660,  666  (9th 


'  See  also  United  States  v.  Gillete  Co.,  406  F. 
Supp.  713.  716  (D.  Mass.  1975)  (recognizing  it  was 
not  the  court's  duty  to  settle;  rather,  the  court  must 
only  answer  "whether  the  settlement  achieved 
|was]  within  the  reaches  of  the  public  interest").  A 
"public  interest"  determination  can  be  made 
properly  on  the  basis  of  the  Competitive  Impact 
Statement  and  Response  to  Comments  Rled 
pursuant  to  the  APPA.  AUhough  the  APPA 
authorizes  the  use  of  additional  procedures,  15 
U.S.C.  16(0.  those  procedures  are  discretionary.  A 
court  need  not  invoke  any  of  them  unless  it  believes 
that  the  comments  have  raised  significant  issues 
and  that  further  proceedings  would  aid  the  court  in 
resolving  those  issues.  See  H.R.  Rep.  No.  93-1463, 
93rd  Cong.,  2d  Sess.  8-9  (1974),  reprinted  in  1974 
U.S.C.C.A.N.  6535,  6538. 
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Cir.  1981));  see  also  Microsoft,  56  F.3d 
at  1460-62.  Case  law  requires  that 

[t]he  balancing  of  competing  social  and 
political  interests  affected  by  a  proposed 
antitrust  consent  decree  must  be  left,  in  the 
first  instance,  to  the  discretion  of  the 
Attorney  General.  The  court's  role  in 
protecting  the  public  interest  is  one  of 
insuring  that  the  government  has  not 
breached  its  duty  to  the  public  in  consenting 
to  the  decree.  The  court  is  required  to 
determine  not  whether  a  particular  decree  is 
the  one  that  will  best  serve  society,  but 
whether  the  settlement  is  "within  the  reaches 
of  the  public  interest."  More  elaborate 
requirements  might  undermine  the 
effectiveness  of  antitrust  enforcement  by 
consent  decree. 

Bechtel,  648  F.2d  at  666  (emphasis 
added)  (citations  omitted)  ^ 

The  proposed  Final  Judgment, 
therefore,  should  not  be  reviewed  imder 
a  standard  of  whether  it  is  certain  to 
eliminate  every  anticompetitive  effect  of 
a  particular  practice  or  whether  it 
mandates  certainty  of  iree  competition 
in  the  future.  Court  approval  of  a  final 
judgment  requires  a  standard  more 
flexible  and  less  strict  than  the  standard 
required  for  a  finding  of  liability.  "(A) 
proposed  decree  must  be  approved  even 
if  it  falls  short  of  the  remedy  the  court 
would  impose  on  its  own,  as  long  as  it 
falls  within  the  range  of  acceptability  or 
is  'within  the  reaches  of  public 
interest." "  United  States  v.  Am.  Tel.  &■ 
Tel.  Co.,  552  F.  Supp.  131, 151  (D.D.C. 
1982)  (citations  omitted)  (quoting 
Gillete,  406  F.  Supp.  at  716),  affd  sub 
nom.  Maryland  v.  United  States,  460 
U.S.  1001  (1983);  see  also  United  States 
V.  Alcan  Aluminum  Ltd.,  605  F.  Supp. 
619,  622  (W.D.  Ky.  1985)  (approving  the 
consent  decree  even  though  the  court 
would  have  imposed  a  greater  remedy). 

Moreover,  the  Court's  role  under  the 
APPA  is  limited  to  reviewing  the 
remedy  in  relationship  to  the  violations 
that  the  United  States  has  alleged  in  its 
Complaint,  and  does  not  authorize  the 
Court  to  "construct  (its)  own 
hypotheticcd  case  and  then  evaluate  the 
decree  against  that  case."  Microsoft,  56 
F.3d  at  1459.  Because  the  "court's 
authority  to  review  the  decree  depends 
entirely  on  the  government's  exercising 
its  prosecutorial  discretion  by  bringing 
a  case  in  the  first  place,"  it  follows  that 
"the  court  is  only  authorized  to  review 
the  decree  itself,"  and  not  to  "effectively 


2  Cf.  BNS.  858  F.2d  at  463  (holding  that  the 
court's  "ultimate  authority  under  the  (APPA)  is 
limited  to  approving  or  disapproving  the  consent 
decree");  Gillette.  406  F.  Supp.  at  716  (noting  that, 
in  this  way,  the  court  is  constrained  to  "look  at  the 
overall  picture  not  hypercritically,  nor  with  a 
microscope,  but  with  an  artist's  reducing  glass"). 
See  generally  Microsoft.  56  F.3d  at  1461  (discussing 
whether  "the  remedies  (obtained  in  the  decree  are) 
so  inconsonant  with  the  allegations  charged  as  to 
fall  outside  of  the  'reaches  of  the  public  interest'"). 


redraft  the  complaint"  to  iiiquire  into 
other  matters  that  the  United  States 
might  have  b"ut  did  not  pursue.  Id.  at 
1459-60. 

Vm.  Determinative  Documents 

There  are  no  determinative  materials 
or  documents  within  the  meaning  of  the 
APPA  that  were  considered  by  the 
United  States  in  formulating  the 
proposed  Final  Judgment. 

Dated:  July  22,  2003. 
Respectfully  submitted, 

Michael  K.  Hammaker, 

DC  Bar  No.  233684,  U.S.  Department  of 
Justice,  Antitrust  Division,  Litigation  11 
Section,  1401  H  Street,  NW.,  Suite  3000, 
Washington,  DC  20530,  (202)  307-0938. 

Certificate  of  Service 

I  hereby  certify  that  a  copy  of  the 
foregoing  has  been  served  upon  Waste 
Management,  Inc.,  Allied  Waste 
Industries,  Inc.,  and  the  State  of  New 
Jersey  by  placing  a  copy  of  this 
Competitive  Impact  Statement  in  the 
U.S.  mail,  first  class  and  postage 
prepaid,  directed  to  each  of  the  above- 
named  parties  at  the  addresses  given 
below,  this  22nd  day  of  July,  2003. 

Counsel  for  Defendant  Waste  Management, 

Inc.. 
James  R.  Weiss, 
Preston  Gates  Ellis  S-  Rouvelas  Meeds  LLP, 

1735  New  York  Avenue,  NW.,  Suite  500, 

Washington,  DC  20006,  (202)  628-1 700. 
Counsel  for  Defendant  Allied  Waste 

Industries,  Inc., 
Tom  D.  Smith, 
Jones  Day,  51  Louisiana  Avenue,  NW., 

Washington,  DC  20001-2113.  (202)  879- 

3971. 

Counsel  for  Plaintiff  State  of  New  Jersey, 

Andrew  L.  Rossner. 

Assistant  Attorney  General — Deputy  Director, 
New  Jersey  Division  of  Criminal  Justice, 
P.O.  Box  085.  Trenton,  New  Jersey  08625- 
0085.  (609)  984-0028. 

Michael  K.  Hammaker, 

DC  Bar  No.  233684.  U.S  Department  of 
Justice.  Antitrust  Division.  Litigation  II 
Section.  1401  H  Street,  NW..  Suite  3000. 
Washington,  DC  20530,  (202)  307-0938. 

[FR  Doc.  03-20521  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 


1.  Jim  Walter  Resources,  Inc. 

[Docket  No.  M-2003-054-C1 

Jim  Walter  Resources,  Inc.,  P.O.  Box 
133,  Brookwood,  Alabama  35444  has 
filed  a  petition  to  modify  the 
apphcation  of  30  CFR  75.503 
(Permissible  electric  face  equipment; 
maintenance)  to  its  No.  4  Mine  (MSHA 
I.D.  No.  01-01247)  located  in 
Tuscaloosa  County,  Alabama.  The 
petitioner  requests  a  modification  of  the 
existing  standard  to  allow  use  of 
extended  length  cables  on  imdergroimd 
coal  mining  equipment.  The  petitioner 
proposes  to  use  the  extended  length 
cable  to  power  2,400-volt  continuous 
mining  machines.  The  petitioner  has 
listed  in  this  petition  for  modification 
specific  terms  and  conditions  that 
would  be  followed  when  its  proposed 
alternative  method  is  implemented.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

2.  Jim  Walter  Resources,  Inc. 

[Docket  No.  M-2003-055-CI 

Jim  Walter  Resources,  Inc..  P.O.  Box 
133,  Brookwood,  Alabama  35444  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.1002  (Location 
of  trolley  wires,  trolley  feeder  wires, 
high- voltage  cables  and  transformers)  to 
its  No.  4  Mine  (MSHA  I.D.  No.  01- 
01247)  located  in  Tuscaloosa  County, 
Alabama.  The  petitioner  proposes  to  use 
2,400-volt  high-voltage  trailing  cable  to 
power  a  continuous  miner  inby  the  last 
open  crosscut  and  within  150  feet  of 
pillar  workings.  The  petitioner  has 
listed  in  this  petition  for  modification 
specific  terms  and  conditions  that 
would  be  followed  when  its  proposed 
alternative  method  is  implemented.  The 
petitioner  asserts  that  the  proposed 
alternative  method  would  provide  at 
least  the  same  measure  of  protection  as 
the  existing  standard. 

Request  for  Conunents 

Persons  interested  in  these  petitions 
are  encoiu'aged  to  submit  comments  via 
e-mail  to  comments@msha.gov.  or  on  a 
computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances.  Mine  Safety 
and  Health  Administration,  1100 
Wilson  Boulevard,  Room  2352, 
Arlington,  Virginia  22209.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
September  11.  2003.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 
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Dated  at  Arlington,  Virginia  this  5th  day  of 
August  2003. 
Marvin  W.  Nich^tls, 
Director.  Office  < 
and  Variances. 
(FR  Doc.  03-204b8  Filed  8-11-03;  8:45  am) 

BILUNG  CODE  4510  -43-? 


.  Jr.. 

(Standards,  Regulations, 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  TH^  HUMANITIES 

National  EndoWment  for  the  Arts; 

Leadership  Ini  iatlves  Adivsory  Panel 


d: 


dlT 


Pursuant  to 
Federal 
L.  92-463).  as 
given  that  a 
Initiatives 
AccessAbility 
teleconference 
Friday,  August 
at  the  Nancy 
Pennsylvania 
Washington 

This  meeting 
Panel  review 
and 

assistance  un 
Foundation  on 
Humanities  Ac ; 
including  i 
confidence  to 
with  the 
of  April  30, 
closed  to  the 
subsection  (c)( 
5,  United  State ! 

Further 
this  meeting 
Kathy  Plowitz- 
Coordinator, 
the  Arts 
202/682-5691 


iection  10(a)(2)  of  the 
Advise  ry  Committee  Act  (Pub. 
i  imended,  notice  is  hereby 
mt  eting  of  the  Leadership 
Adv  sory  Panel, 

I  ection,  will  be  held  by 
from  2  p.m.-3:30  p.m.  on 
29.  2003.  from  Room  724 
J^nks  Center,  1100 
i^venue,  NW., 
20506. 

is  for  the  purpose  of 
discussion,  evaluation, 
recommenpations  on  financial 
the  National 
the  Arts  and  the 
of  1965,  as  amended. 


infoi  m 


can 


tie 


20(3 
piibli 


ation  given  m 
agency.  In  accordance 
deteniination  of  the  Chairman 
these  sessions  will  be 
ic  pursuant  to 
)  of  section  552b  of  Title 
Code, 
inforhiation  with  reference  to 
be  obtained  from  Ms. 
A/orden,  Panel 
N  itional  Endowment  for 
Wash  ngton,  DC  20506,  or  call 


j,  2003. 


Dated:  August 
Kathy  Plowitz-W  orden, 

Panel  Coordinate  r. 

National  Endowi  lentfo 

(FR  Doc.  03-204;  0  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  7S37-  >1-f> 


■.  Panel  Operations, 
for  the  Arts. 


NATIONAL  SC  ENCE  FOUNDATION 


National  Science 
Subdivisions; 


Board  and  Its 
Sunshine  Act  Meeting 


FEDERAL  REGISTER 
PREVIOUS  ANNOI  l^4CEMENT 
Number  153,  p  ) 
Register,  Augu  it 
03-20353 
DATE  AND  TIME: 


August  13,  200  J 
Concurrent  Sest 
9  a.m.-9:40  am 


CORRECTION  OF 

Volume  68. 
.  47369-47370  Federal 
8,  2003,  Sunshine  Act 


8:30  a.m.-5  p.m. 
ions: 

Closed  Session 


9:40  a.m.-12  noon    Open  Session 
12:30  p.m.-12:50  p.m.    Open  Session 
12:50  p.m.-l:15  p.m.    Closed  Session 
1:30  p.m.-3:30  p.m.    Open  Session 
1:30  p.m.-3  p.m.     Open  Session 
3:15  p.m.-3:30  p.m.     Closed  Session 
3:30  p.m.-5:30  p.m.     Open  Session 
3:30  p.m.— 4:30  p.m.     Open  Session 

August  14,  2003:  8  a.m.-3:30  p.m. 

Concurrent  Sessions: 

8  a.m.-9:15  a.ra.     Closed  Session 
9:15  a.m.-10:30  a.m.    Open  Session 
8:30  a.m.-10:30  a.m.    Open  Session 
10:30  a.m.-12  noon    Closed  Session 
12:30  p.m.-3:30  p.m.     Open  Session 

PLACE:  The  National  Science 

Foundation,  4201  Wilson  Boulevard, 

Arlington,  VA  22230,  http:// 

www.nsf.gov/nsb. 

FOR  FURTHER  INFORMATION  CONTACT:  NSF 

Information  Center  (703)  292-5111. 

STATUS:  Part  of  this  meeting  will  be 

closed  to  the  public.  Part  of  this  meeting 

will  be  open  to  the  public 

MATTERS  TO  BE  CONSIDERED: 

Wednesday,  August  13,  2003 

Open 

Committee  on  Strategy  and  Budget 
(9:40a.m.-12  noon) 
Room  1235 

•  Draft  Strategic  Plan 

•  Discussion:  Report  Required  by 
Section  22  of  the  NSF  Authorization  Act 

•  Introduction 

•  S&E  Workforce 

•  Expanding  Institutional 
Participation 

•  S&E  Research  Infrastructure 

•  Size  and  Duration  of  Grants 

•  Overall  Spending 
Recommendations 

Executive  Committee  (12:30  p.m.- 
12:50  p.m.)     " 
Room  1295 

•  Minutes 

•  Welcome  New  Executive  Officer 
Committee  on  Audit  and  Oversight 

(1:30  p.m.-3  p.m.) 
Room  1295 

•  Minutes 

•  Audit  Update— KPMG 

•  IG  Act  Anniversary 

•  GAO  Review  of  NSF  Business 
Analysis  Plan  Contract 

•  Cost-Sharing  Policy  Update 

•  CFO  Update 

•  CIO  Update 

Subcommittee  on  S&E  Indicators  (1:30 
p.m.-3:30  p.m.) 
Room  1295 

•  Approval  of  Minutes 

•  S&E  Indicators  2004  Overview 
Chapter 

•  ~  Distribution  of  the  Orange  Book  for 
Agency  Review 


•  S&E  Indicators  2004  Companion 
Piece 

Ad  Hoc  Task  Group  on  Long-Lived 
Data  Collections  (3:30  p.m.-5:30  p.m.) 
Room  1240 

•  Issues  Facing  NSF  on  Long-Lived 
Data  Collections:  Reports  fitim 
Directorates 

•  Future  Activities 

Task  Force  on  S&E  Workforce  Policy 
(3:30  p.m.-4:30  p.m.) 
Room  1235 

•  Approval  of  Minutes,  May  21  and 
July  10 

•  Discussion  of  comments  from  Board 
members  on  the  revised  draft  report 
(NSB-03-69) 

•  Report  on  Comments  Received 

•  Publicity  Plan  and  Schedule  for  the 
Final  Report;  Roll-out  Event  Options 

•  Cover  and  Title 

Closed 

Committee  on  Strategy  &  Budget  (9 
a.m.-9:40  a.m.) 
Room  1235 

•  FY  2005  NSF  Budget 

•  FY  2005  NSB  Budget 
Executive  Committee  (12:50  p.m.- 

1:15  p.m.) 
Room  1295 

•  Director's  Items 

•  Specific  Personnel  Matters 

•  Future  Budgets 

Audit  &  Oversight  (3:15  p.m.-3:30 
p.m.) 

Room  1295 

•  Presentation  of  OIG  FY  2005  Budget 

•  Briefing  About  Active  Investigation 

Thursday,  August  14,  2003 

Open 

Committee  on  Programs  and  Plans 
(9:15  a.m.-10:30  a.m.) 
Room  1235 

•  Minutes/ Announcements 

•  Section  14  Authorization — Letter  to 
Congress  Regarding  Delegation  of 
Authority  on  Approval  of  MREFC  Items 

•  High  Risk  Research 

•  Management  of  Large 
Computational  Facilities 

•  Long-Lived  Data  Collections:  Status 
Report 

•  Infrastructure  Committee 
Committee  on  Education  and  Human 

Resources  (8:30  a.m.-10:30  a.m.)  Room 
1295 
Minutes 

•  Minutes 

•  Comments  from  the  Chair 

•  Discussion:  NWP  Task  Force  Report 

•  Reports  from  Working  Groups  (K- 
12,  Undergraduate  &  Graduate) 

•  Report  from  Subcommittee  on  S&E 
Indicators 

•  Focus  on  the  Future:  BIO  2010 
(continued) 
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•  Report  from  the  August  12th 
Workshop  on  Broadening  Participation 

•  Report  from  the  EHR  AD 

•  New  Business 

Plenary  Session  of  the  Board  (12:30 
p.m.-3:30  p.m.) 
Room  1235 

•  Oath  of  Office 

•  Minutes 

•  Closed  Items,  October  2003 

•  Chairman's  Report 

•  Director's  Report 

•  NSF  Strategic  Plan,  2003-2008 

•  NWP  Report 

•  Multidisciplinary  Data  Initiative 

•  NSB  Wireless  Connectivity  Update 

•  Committee  Reports 

Closed 

Committee  on  Programs  and  Plans  (8 
a.m.-9:15  a.m.) 
Room  1235 

•  Major  Research  Equipment  & 
Facilities  Construction 

•  Report  on  Meeting  of  the  MREFC 
Panel 

•  New  MREFC  Project 

Plenary  Session  of  the  Board  (10:30 
a.m.-12  Noon) 
Room  1235 

•  Closed  Minutes  ' 

•  Member  Proposal 

•  FY  2005  Budget 

•  Closed  Session  Committee  Reports 

Michael  P.  Crosby, 

Executive  Officer,  NSB. 

[FR  Doc.  03-20596  Filed  8-8-03;  12:48  pm] 

BILLING  COOe  7555-01 -M 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRG). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRG  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRG  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  =and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 


2.  The  title  of  the  information 
collection:  DOE/NRC  Form  741,  Nuclear 
Material  Transaction  Report  and 
NUREG/BR-0006,  Instructions  for 
Completing  Nuclear  Material 
Transaction  Reports. 

3.  The  form  number  if  applicable: 
DOE/NRG  Form  741. 

4.  How  often  the  collection  is 
required:  As  occasioned  by  special 
nuclear  material  or  source  material 
transfers,  receipts  or  inventory  changes 
that  meet  certain  criteria.  Licensees 
range  from  not  submitting  any  forms  to 
submitting  over  5,000  forms  in  a  year. 

5.  Who  will  be  required  or  asked  to 
report:  Persons  licensed  to  process 
specified  quantities  of  special  nuclear 
material  or  source  material,  and 
licensees  of  facilities  on  the  U.S.  eligible 
list  who  have  been  notitled  in  writing 
by  the  Commission  that  they  are  subject 
to  Part  75. 

6.  An  estimate  of  the  number  of 
annual  responses:  36,5Q0  (14,600  NRC 
licensees  and  21,900  Agreement  State 
licensees). 

7.  The  estimated  number  of  annual 
respondents:  400  (160  NRC  licensees 
and  240  Agreement  State  licensees). 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  45,625  hours 
(18,250  NRC  licensees  and  27,375 
Agreement  State  licensees). 

9.  An  indication  of  whether  Section 
3507(d),  Public  Law  104-13  applies:  N/ 
A. 

10.  Abstract:  NRC  and  Agreement 
State  licensees  are  required  to  make 
inventory  and  accounting  reports  on 
DOE/NRC  Form  741  for  certain  source 
or  special  nuclear  material,  or  for 
transfer  or  receipt  of  1  kilogram  or  more 
of  source  material.  The  use  of  DOE/NRC 
Form  740M,  and  741,  together  with 
NUREG/BR-0006,  the  instructions' for 
completing  the  forms,  enables  NRC  to 
collect,  retrieve,  aneilyze  as  necessary, 
and  submit  the  data  to  IAEA  to  fulfill  its 
reporting  responsibilities. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRG  World  Wide  Web 
site:  http://www.nrc.gov/pubIic-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  September  11,  2003. 
Comments  received  after  this  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  assurance  of  consideration  cannot 


be  given  to  comments  received  after  this 
date.  Bryon  Allen.  Office  of  Information 
and  Regulatory  Affairs  (315O-O003), 
NEOB-10202.  Oflice  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  August.  2003. 

For  the  Nuclear  Regulatory  Commission. 

Brenda  )o.  Shelton, 

NRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-20493  Filed  8-11-03;  8:45  am) 

BILLING  COOE  7590-01 -P 


OFRCE  OF  PERSONNEL 

MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  Reclearance  of 
a  Revised  Information  Collection:  Rl 
30-9 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  (OPM)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  for  reclearance  of  a 
revised  information  collection.  RI  30-9, 
Reinstatement  of  Disability  Annuity 
Previously  Terminated  Because  of 
Restoration  to  Earning  Capacity,  informs 
former  disability  annuitants  of  their 
right  to  request  restoration  under  title  5, 
U.S.C.,  Section  8337.  It  also  specifies 
the  conditions  to  be  met  and  the 
documentation  required  for  a  person  to 
request  reinstatement. 

Approximately  200  forms  are 
completed  annually.  The  form  takes 
approximately  60  minutes  to  respond, 
including  a  medical  examination.  The 
annual  estimated  burden  is  200  hours. 
Burden  may  vary  depending  on  the  time 
required  for  a  medical  examination. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  via  E-mail 
to  inbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
September  11,  2003. 

ADDRESSES:  Send  or  deliver  comments 
to— 

Ronald  W.  Melton,  Chief,  Operations 
Support  Group,  Center  for  Retirement 
and  Insurance  Services,  U.S.  Office  of 
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Personnel 
NW.,  Room 
20415-3540 
and 
Allison  Eydt 
of  Informati(  n 
Office  of  Ma  lagement 
New  Execut|v 
Room  10235 


M  anagement,  1900  E  Street, 
1349.  Washington,  DC 


FOR  INFORMATK  N 
ADMINISTRATIVE 

Cyrus  S.  Be 
Publications 
Services. 
0623. 


QFM  Desk  Officer,  Office 
&  Regulatory  AJfairs, 
and  Budget, 
e  Office  Building,  NW., 
Washington,  DC  20503. 

REGARDING 
COORDINATION— CONTACT: 
nstin.  Team  Leader, 
T  sam,  RIS  Support 
Supp  art  Group,  (202)  606- 


Office  of  Personi  el  Management. 

Kay  Coles  fames 

Director 

(FR  Doc.  03-20444  Filed  8-11-03;  8:45  am) 

BILUNG  CODE  6325^  50-P 


OFFICE  OF  PS^SONNEL 
MANAGEMEN 


Federal  Prevai 
Committee; 


0(ie 


ing  Rate  Advisory 
n  Committee  Meetings 


According  tc 
10  of  the  Federkl 
Act  (Pub.  L.  92  -463) 
given  that  meel  ings 
Prevailing  Rate 
will  be  held  on  — 


the  provisions  of  section 
Advisory  Committee 
,  notice  is  hereby 
of  the  Federal 
Advisory  Committee 


Wishi 


Thursday,  Augiist 
Thursday,  SepI  b 
Thursday,  Octc  ber 

The  meeting; 
will  be  held  in 
Personnel 
Street,  NW 

The  Federal 
Committee  is  ctim 
representatives 
holding  exclus  ve 
Federal  blue-cc  liar 
representatives 
Entitlement  to 
Committee  is 
5347. 

The  Committee 
responsibility 
Rate  System 
to  establishing 
subchapter  IV, 
amended,  and 
the  Office  of 

This  schedul 


21,2003, 
mber  18,  2003. 

2,  2003. 
will  start  at  10  a.m.  and 
?oom  5A06A,  Office  of 
Management  Building,  1900  E 
ington,  DC. 
revailing  Rate  Advisory 
posed  of  a  Chair,  five 
from  labor  unions 
bargaining  rights  for 
employees,  and  five 
from  Federal  agencies, 
nembership  on  the 
p  ovided  for  in  5  U.S.C. 


1  i 


and 


open  session 
management 
During  the 
members  or  the 
may  caucus 
devise  strategy 
Premature  disc 
discussed  in 
unacceptably 
Committee  to 


s  primary 
to  review  the  Prevailing 
other  matters  pertinent 
)re vailing  rates  under 
;hapter  53,  5  U.S.C,  as 
om  time  to  time  advise 
Pe^-sonnel  Management. 

d  meeting  will  start  in 
w  th  both  labor  and 
re  iresentatives  attending, 
mee  ing  either  the  labor 

management  members 
sedarately  with  the  Chair  to 
md  formulate  positions, 
osure  of  the  matters 
th  ;se  caucuses  would 
ii  ipair  the  ability  of  the 
rfach  a  consensus  on  the 


matters  being  considered  and  would 
disrupt  substantially  the  disposition  of 
its  business.  Therefore,  these  caucuses 
will  be  closed  to  the  public  because  of 
a  determination  made  by  the  Director  of 
the  Office  of  Personnel  Management 
under  the  provisions  of  section  10(d)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  5  U.S.C. 
552b(c)(9)(B).  These  caucuses  may, 
depending  on  the  issues  involved, 
constitute  a  substantial  portion  of  a 
meeting. 

Aiinually,  the  Chair  compiles  a  report 
of  pay  issues  discussed  and  concluded 
recommendations.  These  reports  are 
available  to  the  public,  upon  written 
request  to  the  Committee's  Secretary. 

The  public  is  invited  to  submit 
material  in  writing  to  the  Chair  on 
Federal  Wage  System  pay  matters  felt  to 
be  deserving  of  the  Committee's 
attention.  Additional  information  on 
this  meeting  may  be  obtained  by 
contacting  the  Committee's  Secretary, 
Office  of  Personnel  Management, 
Federal  Prevailing  Rate  Advisory 
Committee,  Room  5538,  1900  E  Street, 
NW.,  Washington,  DC  20415  (202)  606- 
1500. 

Dated:  August  4,  2003. 
Mary  M.  Rose. 

Chaiqierson.  Federal  Prevailing  Bate 
Advisory  Committee. 

[FR  Doc.  03-20446  Filed  8-11-03;  8:45  am) 
BILUNG  CODE  632S-49-M 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Personnel  Demonstration  Project; 
Alternative  Personnel  Management 
System  for  the  U.S.  Department  of 
Commerce 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  modification  to  the 

Department  of  Commerce  Personnel 

Management  Demonstration  Project. 

SUMMARY:  Title  VI  of  the  Civil  Service 
Reform  Act,  now  codified  in  5  U.S.C. 
chapter  47,  authorizes  the  Office  of 
Personnel  Management  (OPM)  to 
conduct  demonstration  projects  that 
experiment  with  new  and  different 
human  resources  management  concepts 
to  determine  whether  changes  in 
policies  and  procedures  result  in 
improved  Federal  human  resources 
management.  On  December  24.  1997, 
OPM  approved  a  demonstration  project 
covering  several  operating  units  of  the 
U.S.  Department  of  Commerce  (DoC).  In 
accordance  with  5  CFR  470.315,  this 
notice  modifies  the  existing  provisions 
for  the  assignment  of  augmented  service 


credit  for  reduction-in-force  purposes 
under  the  performance  appraisal 
system. 

DATES:  This  notice  modifying  the  DoC 
Demonstration  Project  is  effective 
August  12,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  Commerce:  Edward 
Liverani,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue  NW., 
Room  5004,  Washington,  DC  20230, 
(202)  482-0272;  Office  of  Personnel 
Management:  Delmar  D.  White,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street  NW..  Room  6H31,  Washington, 
DC  20415,  (202)  606-1578. 
SUPPLEMENTARY  INFORMATION: 

1.  Background 

OPM  approved  the  Department  of 
Commerce  Demonstration  Project  and 
published  the  final  plan  in  the  Federal 
Register  on  Wednesday,  December  24, 
1997,  Volume  62,  Number  247,  part  II. 
The  project  was  implemented  on  March 
29,  1998.  and  modified  in  the  Federal 
Register  on  Thursday,  September  30, 
1999,  Volume  64,  Number  189  [Notices] 
[Page  52810-52812).  On  February  14, 
2003,  OPM  authorized  an  extension  of 
the  demonstration  project  to  March  28, 
2008,  to  provide  time  to  test  and 
evaluate  the  large  number  of 
innovations  implemented  under  this 
project. 

Office  of  Personnel  Management.  ' 
Kay  Coles  James. 
Director. 

Table  of  Contents 

I.  Executive  Summary 

II.  Basis  for  Project  Plan  Modification 

III.  Changes  to  the  Project  Plan 

I.  Executive  Summary 

The  Department  of  Commerce 
Demonstration  Project  utilizes  many 
features  similar  to  those  implemented 
by  the  National  Institute  of  Standards 
and  Technology  (NIST)  Demonstration " 
Project  in  1988.  The  key  features  of  the 
project  involve  increased  delegation  of 
^authority  and  accountability  to  line 
managers,  simplified  classification  and 
broad  banding,  pay  for  performance, 
hiring  and  pay-setting  flexibilities,  and 
modified  reduction-in-force  procedures. 
The  DoC  project  is  designed  to  test 
whether  the  innovations  of  the  NIST 
project,  which  is  now  a  permanent 
system,  can  be  successful  in  other  DoC 
environments.  The  participating 
organizations  include  the  Technology 
Administration,  the  Bureau  of  Economic 
Analysis,  the  Institute  for 
Telecommunication  Sciences,  and  three 
units  of  the  National  Oceanic  and 
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Atmospheric  Administration:  Office  of 
Oceanic  and  Atmospheric  Research, 
National  Marine  Fisheries  Service,  and 
the  National  Environmental  Satellite. 
Data,  and  Information  Service. 

n.  Basis  for  Prelect  Plan  Modification 

There  are  two  types  of  ratings  of 
record  that  may  be  assigned  to 
employees  within  the  DoC 
Demonstration  Project:  eligible  and 
unsatisfactory.  Eligible  is  a  rating 
indicating  an  acceptable  level  of 
performance.  Unsatisfactory  is  a  rating 
indicating  an  unacceptable  level  of 
performance. 

Currently  the  demonstration  project 
provides  additional  service  retention 
credit  only  to  those  employees  with  a 
rating  of  record  of  eligible  and  whose 
overall  performance  score  ranks  within 
the  top  30  percent  of  all  scores  within 
their  pay  pool.  These  employees  are 
credited  with  10  years  of  additional 
service  retention  credit  in  the  event  of 
a  reduction-in-force.  The  total 
additional  service  retention  credit  that 
may  be  awarded  to  an  employee  is 
based  on  each  of  the  employee's  three 
most  recent  annual  performance  scores 
received  during  the  4-year  period 
immediately  prior  to  an  established 
cutoff  date.  The  potential  additional 
service  retention  credit,  therefore,  totals 
30  years.  No  additional  service  retention 
credit  is  awarded  to  employees  who 
have  not  received  a  score  in  the  top  30 
percent  of  their  pay  pool.  In  accordance 
with  the  demonstration  project,  DoC 
also  does  not  provide  any  performance- 
related  retention  credit  to  employees 
who  are  hired  or  transfer  into  the 
demonstration  project  from  any  other 
performance  appraisal  system. 

Project  evaluations  and  comments 
received  from  employees  and  employee 
groups  (e.g.,  unions)  indicate  that  the 
current  policy  of  limiting  additional 
service  retention  credit  to  employees 
within  the  top  30  percent  of  all  scores 
in  their  pay  pool  is  unfairly  weighted 
against  other  employees  who  have 
achieved  an  acceptable  level  of 
performance  but  who  did  not  score 
within  the  top  30  percent. 

To  address  this  issue,  the  DoC 
Departmental  Personnel  Management 
Board  (DPMB)  has  approved  a 
modification  to  the  project  plan  to 
provide  additional  service  retention 
credit  to  all  employees  rated  eligible 
within  the  demonstration  project,  even 
if  their  scores  do  not  fall  within  the  top 
30  percent  of  their  pay  pool.  All 
employees  rated  eligible,  other  than  the 
top  30  percent,  will  be  awarded  an 
additional  5  years  of  service  retention 
credit  for  each  eligible  rating  of  record 
in  the  event  of  a  reduction-in-force.  The 


total  additional  service  retention  credit 
that  may  be  awarded  to  an  employee  is 
based  on  each  of  the  employee's  three 
most  recent  annual  performance  scores 
received  during  the  4-year  period 
immediately  prior  to  an  established 
cutoff  date. 

The  Department  of  Commerce  plans 
to  expand  the  demonstration  project  to 
include  other  organizations  within  the 
Department.  Various  officials  expressed 
concern  that  the  current  policy  places 
new  employees  at  a  disadvantage 
because  no  prior  performance-related 
retention  credit  is  permitted.  In 
response  to  these  concerns,  the  DPMB 
approved  a  new  policy  of  awarding 
performance-related  retention  credit  for" 
Federal  employees  who  are  hired  or 
transfer  into  the  demonstration  project. 

in.  Changes  to  the  Project  Plan 

The  following  discussion  refers 
readers  to  the  substantive  changes  to  the 
project  plan.  The  referenced  page 
number  refers  to  the  page  in  the  final 
plan,  published  in  the  Federal  Register 
on  December  24,  1997,  and  the  notice  of 
modification  to  that  plan  published  in 
the  Federal  Register  on  September  30, 
1999. 

Page  67451.  Replace  Paragraph  C.3 
"Link  between  Performance  and 
Retention"  in  its  entirety  as  follows:  An 
employee  rated  eligible  with  an  overall 
performance  score  within  the  top  30 
percent  of  scores  within  a  pay  pool  (See 
Performance  Evaluation  and  Rewards) 
will  be  credited  with  10  additional  years 
of  service  for  retention  credit.  An 
employee  rated  eligible  with  an  overall 
performance  score  thai  does  not  fall 
within  the  top  30  percent  of  scores 
within  a  pay  pool  will  be  credited  with 
5  additional  years  of  service  for 
retention  credit.  The  total  credit  will  be 
based  on  the  employee's  three  most 
recent  annual  performance  scores 
received  during  the  4-year  period  prior 
to  an  established  cutoff  date. 

Employees  who  convert  to  this  system 
from  any  other  performance  appraisal 
system  within  the  Federal  Government 
will  receive  5  additional  years  of  service 
for  retention  credit  for  each  performance 
rating  of  record  equivalent  to  an  eligible 
rating  in  the  demonstration  project.  Just 
as  with  other  employees  in  the  project, 
the  total  credit  will  be  based  on  the 
employee's  three  most  recent  annual 
performance  scores  received  during  the 
4-year  period  prior  to  an  established 
cutoff  date.  Career  status  and  veteran 
preference  will  continue  to  have  the 
same  effect  on  retention  standing  as 
they  now  have  under  current 
regulations. 
(FR  Doc.  03-20447  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  6325-3»-P 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  jKPOIS] 

State  of  North  Dakota 

As  a  result  of  the  President's  major 
disaster  declaration  for  Public 
Assistance  on  August  1.  2003,  the  U.S. 
Small  Business  Administradon  is 
activating  its  disaster  loan  program  only 
for  private  non-profit  organizations  that 
provide  essential  ser\'ices  of  a 
governmental  nature.  I  find  that  Barnes 
County  in  the  State  of  North  Dakota 
constitutes  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
high  winds  occurring  on  June  24  and 
June  25,  2003.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  September  30,  2003  at  the 
address  listed  below  or  other  locally 
announced  locations:  Small  Business 
Administration,  Disaster  Area  3  Office, 
14925  Kingsport  Rd.,  Ft.  Worth,  TX     . 
76155-2243. 

The  interest  rates  are: 


Per- 
cent 


For  Physical  Damage:. 
Non-Profit   Organizations   V\/tthout 

Credit  Available  Elsewbere  2.953 

Non-Profit      Organizations      With  ' 

Credit  Available  Elsewhere  1      5.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  P01311. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59008). 

Dated:  August  6.  2003. 

Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  03-20518  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3528,  Amdt.  3] 

State  of  Ohio 

In  accordance  with  the  notice 
received  from  the  Department  of 
Homeland  Security — Federal  Emergency 
Management  Agency,  effective  August 
4.  2003.  the  above  numbered  declaration 
is  hereby  amended  to  include 
Columbiana  and  Mahoning  Counties  as 
disaster  areas  due  to  damages  caused  by 
severe  storms  and  flooding  occurring  on 
July  4.  2003,  and  continuing  through 
July  11,2003. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  contiguous  counties  of 
Carroll,  Jefferson,  Portage,  Stark,  and 
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tie 


until 


Trumbull  in 
Lawrence,  an( 
State  of  Penni' 
County  in  the 
may  be  filed 
the  previoush 
other  counties 
named  primar  y 
previously  de*  ilared 

The  numbei 
the  State  of  Pe  nnsyl 
and  for  the 
9W6600. 


State  of  Ohio;  Beaver, 
Mercer  Counties  in  the 

Ivania;  and  Hancock 
State  of  West  Virginia 

the  specified  date  at 
designated  location.  All 
contiguous  to  the  above 

counties  have  been 


Sti  te 


for  economic  injury  for 
vania  is  9W6500 
of  West  Virginia  is 


fur 


ormation  remains  the 
deadline  for  filing 

physical  damage  is 
2003,  and  for  economic 
deatlline  is  April  15,  2004. 

Domestic  Assistance 
^2  and  59008). 
3.  2003. 

br  Disaster 
Filed  8-11-03;  8:45  am] 


All  other  in 
same,  i.e.,  the 
applications 
September  15 
injury  the 

(Catalog  of  Fed^al 
Program  Nos.  5 
Dated:  Augus 
Herbert  L.  Mite  lell 
Associate  Admi  iistratorf< 
Assistance. 
|FR  Doc.  03-20471 

BtLLING  CODE  802!  -01-ft 


SMALL  BUSir  ESS  ADMINISTRATION 

[Declaration  of  Disaster  #3534] 
State  of  Ohio  (Amendment  #1) 


-Fed  sral 


In  accordance 
from  the 
Security — 
Management 
4,  2003,  the 
is  hereby 
Columbiana 
counties  as  di 
damages  cau 
severe  storms 
on  July  21, 


with  a  notice  received . 
Depa^ment  of  Homeland 
Emergency 
I  kgency,  effective  August 
re  numbered  declaration 
amei  ided  to  include  Carroll, 
( iuyahoga  and  Stark 
aster  areas  due  to 

by  tornadoes,  flooding, 
md  high  winds  occurring 
and  continuing. 


s(  d  1 


20M3 


fr  3m 


Holi  aes 


In  addition, 
injury  loans 
located  in  the 
Harrison, 
Tuscarawas  ir 
County  in  the 
and  Hancock 
West  Virginia 
specified  date 
designated 
contiguous  to 
counties  have 


The  nupbei 
the  State  of 


All  other  in 
same,  i.e.,  the 
applications 
September  30 
injury  the  deadline 


(Catalog  of  Fed^al 
Program  Nos.  5 


applications  for  economic 

small  businesses 
:ontiguous  counties  of 
,  Jefferson,  Lake  and 
the  State  of  Ohio;  Beaver 
State  of  Pennsylvania; 
I  lounty  in  the  State  of 
may  be  filed  until  the 
at  the  previously 

ion.  All  other  counties 
he  above  named  primary 
seen  previously  declared. 

for  economic  injury  for 
Virginia  is  9W6700. 


locat 


W!St 


ormation  remains  the 
deadline  for  filing 

physical  damage  is 
2003,  and  for  economic 
is  May  3,  2004. 


f(ir 


Domestic  Assistance 
!  002  and  59008). 


Dated:  August  6.  2003. 
Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

|FR  Doc.  03-20519  Filed  8-11-03;  8:45  am] 

BILLING  COD6  a02S-«1-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3531] 

State  of  Texas  (Amendment  #4) 

In  accordance  with  a  notice  received 
from  the  Department  of  Homeland 
Security — Federal  Emergency 
Management  Agency,  effective  August 
4,  2003,  the  above  numbered  declaration 
is  hereby  amended  to  include  Aransas 
County  as  a  disaster  area  due  to 
damages  caused  by  Hurricane  Claudette 
occurring  on  July  15,  2003  and 
continuing  through  July  28,  2003. 

All  other  counties  contiguous  to  the 
above  named  primary  county  have  been 
previously  declared.  All  other 
information  remains  the  same,  i.e.,  the 
deadline  for  filing  applications  for 
physical  damage  is  September  16,  2003, 
and  for  economic  injury  the  deadline  is 
April  19,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  August  6.  2003. 
Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-20517  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  802S-01-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVES 

Notice  of  Meeting  of  the  Industry 
Sector  Advisory  Committee  on  Small 
and  Minority  Business  (ISAC-14) 

agency:  Office  of  the  United  States 

Trade  Representative's. 

ACTION:  Notice  of  a  partially  opened 

meeting. 

summary:  The  Industry  Sector  Advisory 
Committee  on  Small  and  Minority 
Business  (ISAC-14)  will  hold  a  meeting 
on  August  18,  2003,  from  9  a.m.  to  3 
p.m.  The  meeting  will  be  closed  to  the 
public  from  9  a.m.  to  1  p.m.  and  opened 
to  the  public  from  1  p.m.  to  3  p.m. 
DATES:  The  meeting  is  scheduled  for 
August  18,  2003,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ronald  Reagan  Bldg,  USA  Trade 
Center,  Training  Room  A. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Ryan,  DPO  for  ISAC-14  at  (202) 


482-4792,  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washington.  DC  20230  or 
Christina  Sevilla,  Director  for 
Intergovernmental  Affairs,  on  (202)  395- 
6120. 

SUPPLEMENTARY  INFORMATION:  During  the 
opened  portion  of  the  meeting  the 
following  agenda  items  will  be 
discussed. 

•  Update  on  the  Free  Trade  Area  of 
the  Americas  (FTAA). 

•  An  overview  of  the  Minority 
Business  Development  Agency's 
(MBDA)  services  and  held  available  for 
small  business. 

•  Small  Business  Administration's 
futiue  plans  to  assist  small  businesses. 

•  Update  from  U.S.  Customs  on 
Customs  Trade  Partnership  Against 
Terrorism  (C-TPAT)  and  Best  Practices. 

Christopher  A.  Padilla, 

Assistant  U.S.  Trade  Representative  for 
Intergovernmental  Affairs  and  Public  Liaison. 
[FR  Doc.  03-20501  Filed  8-11-03;  8:45  am] 

BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  OST-03-15863] 

In  the  Matter  of  the  Notice  of 
Substantial  Change  in  Ownership  Filed 
Under  14  CFR  204.5  by  ABX  Air,  Inc. 

AGENCY:  Department  of  Transportation. 
ACTION:  Notice  seeking  conmients. 

SUMMARY:  The  Department  of 
Transportation  is  directing  ABX  Air, 
Inc.,  to  file  in  the  noted  docket  a  copy 
of  the  public  material  that  it  submitted 
to  the  Department  on  July  15,  2003,  with 
its  notice  of  substantial  change. 
Interested  persons  are  invited  to  file 
comments  on  the  procedures  the 
Department  should  use  in  conducting 
its  review  of  the  proposed  substantial 
change  in  ownership  and  operations  on 
the  citizenship  of  ABX  Air,  Inc. 
DATES:  ABX  Air,  Inc.,  should  file  the 
material  at  issue  within  7  calendar  days 
of  the  Notice.  Public  comments  on  the 
procedures  will  be  due  within  21  days 
thereafter.  Comments  should  address 
only  the  issue  of  how  the  Department 
should  proceed  with  its  review,  not  the 
merits  of  the  case. 

ADDRESSES:  All  comments  should  be 
filed  in  Docket  OST-03-15863  and 
addressed  to  Department  of 
Transportation  Dockets  (M-30,  Room 
PL-401),  U.S.  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590. 


Federal  Register / Vol'  68,  No.  155 /Tuesday.  August  12,  2003 /Notices 


47951 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  A.  Davis,  Air  Carrier  Fitness 
Division  (X-56,  Room  6401),  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9721. 

Dated:  August  6,  2003. 
Michael  W.  Reynolds, 

Acting  Assistant  Secretary  for  Aviation  and 

Internatioffai  Affairs. 

[FR  Doc.  03-20470  Filed  8-11-03;  8:45  am] 

BILLING  COOE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAO  2003  15869] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
CARPE  DIEM. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15869  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  US.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  neune  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  on  or  before 
September  11,  2003. 
ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  15869. 
Written  comments  may  be  submitted  by 


hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  CARPE  DIEM  is: 

Intended  Use:  "Carry  passengers  for 
hfre  on  recreational  trips." 

Geographic  Region:  "Great  Lakes, 
connecting  waters  and  East  Coast  USA." 

Dated:  August  6,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-20455  Filed  8-11-03;  8:45  am) 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15868] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
DETERMINATION. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
descripdon  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15868  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 


vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S. -vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  on  or  before 
September  11,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2003  15868. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401 , 
Department  of  Transportation,  400  7tli 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
IX:  20590.  Telephone  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  DETERMINATION 
is: 

Intended  Use:  "Six  Pack  Charter." 

Geographic  Region:  "U.S.  Gulf,  U.S. 
East  Coast  and  the  Caribbean." 

Dated:  August  6.  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary.  Maritime  Administration. 
[FR  Doc.  03-20457  Filed  8-11-03:  8:45  am] 
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DEPARTMEWr  OF  TRANSPORTATION 

Maritime  Adnjinistration 

[Docket  Number:  MARAO  2003  15867] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 
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is  available  on  the  World  Wide  Web  at 
http://dmS.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT! 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  LEAH  is: 

Intended  Use:  "Day  and  week-long 
charter  sailing  voyages  and  sail  training, 
offshore  and  coastwise  United  States." 

Geographic  Region:  "Cape  Henry 
(Virginia),  Chesapeake  Bay,  and 
Coastwise  Eastern  Seaboard  north  to 
Maine." 

Dated:  August  6.  2003. 

By  order  of  the  Maritime  Administrator. 
loel  C.  Richard, 

Secretary,  Maritime  Administration. 
(FR  Doc.  03-20456  Filed  8-11-03;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15871] 

Requested  Administrative  Waiver  of 
tiie  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
NEVER  BETTER. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295.  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15871  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 


properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 
DATES:  Submit  comments  on  or  before 
September  11,  2003. 
ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD  2003-15871. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PI^-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone:  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  NEVER  BETTER  is: 

Intended  Use:  "Family  and  small 
corporate  harbor  tours  ^d  near-coastal 
fishing  charters." 

Geographic  Region:  "Coastal  waters 
from  Maine  to  Florida  including  New 
York  Harbor  and  Chesapeake  Bay." 

Dated:  August  6,  2003. 

By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-20460  Filed  8-11-03;  8:45  am) 

BILUNG  CODE  4910-81-l> 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15866] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration. 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
OASIS. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295.  the  Secretary 
of  Transportation,  as  represented  by  the 
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Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15866  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  v«ll  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  section  388.4  of 
MARAD's  regulations  at  46  CFR  part 
388. 

DATES:  Submit  comments  on  or  before 
September  11,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-200315866. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 
U.S.  DOT  Dockets.  Room  PL-401. 
Department  of  Transportation.  400  7th 
St..  SW,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
h  ttp  ://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Hokana,  U.S.  Department  of 
Transportation,  Maritime 
Administration.  MAR-830  Room  7201, 
400  Seventh  Street.  SW,  Washington, 
DC  20590.  Telephones  202-366-0760. 

SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  OASIS  is: 

Intended  Use:  "Occasional  sail 
charters." 

Geographic  Region:  "Florida,  central, 
around  Cape  Canaveral." 

Dated:  August  6,  2003. 


By  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-20459  Filed  8-11-03;  0:45  am] 

BNXING  CODE  4910-«1-P 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Numt>er:  MARAD  2003  15872] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  L^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
ROBERT  E  WYNNS. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295,  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD),  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15872  at 
http://d'ms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and 
MARAD's  regulations  at  46  CFR  Part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
not  be  granted.  Comments  should  refer 
to  the  docket  number  of  this  notice  and 
the  vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD's 
regulations  at  46  CFR  part  388. 

DATES:  Submit  comments  on  or  before 
September  11,  2003. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD  2003  15872. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets.  Room  PL-401. 
Department  of  Transportation,  400  7th 
St..  SW..  Washington.  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 


be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m..  E.T..  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Hokana.  U.S.  Department  of 
Transportation.  Maritime 
Administration,  MAR-830  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone:  202-366-0760. 
SUPPLEMENTARY  INFORMATION:  As 
described  by  the  applicant  the  intended 
service  of  the  vessel  ROBERT  E  WYNNS 
is: 

Intended  Use:  "Charters". 

Geographic  Region:  "US  Waters 
Excluding  AK  and  HI". 

Dated:  August  6,  2003. 

By,  order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  03-20461  Filed  8-11-03;  8:45  am] 

BILLING  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD  2003  15870] 

Requested  Administrative  Waiver  of 
the  Coastwise  Trade  l^ws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SERENITY. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383  and  Pub.  L.  107-295.  the  Secretary 
of  Transportation,  as  represented  by  the 
Maritime  Administration  (MARAD>,  is 
authorized  to  grant  waivers  of  the  U.S.- 
build  requirement  of  the  coastwise  laws 
under  certain  circumstances.  A  request 
for  such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  brief 
description  of  the  proposed  service,  is 
listed  below.  The  complete  application 
is  given  in  DOT  docket  2003-15870  at 
http://dms.dot.gov.  Interested  parties 
may  comment  on  the  effect  this  action 
may  have  on  U.S.  vessel  builders  or 
businesses  in  the  U.S.  that  use  U.S.-flag 
vessels.  If  MARAD  determines,  in 
accordance  with  Pub.  L.  105-383  and    - 
MARAD's  regulations  at  46  CFR  part 
388  (68  FR  23084;  April  30,  2003),  that 
the  issuance  of  the  waiver  will  have  an 
unduly  adverse  effect  on  a  U.S.-vessel 
builder  or  a  business  that  uses  U.S.-flag 
vessels  in  that  business,  a  waiver  will 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

[Docket  No.  03-18] 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

(No.  03-35] 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

[Docket  No.  OP-1 155] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Interagency  Guidance  on  Response 
Programs  for  Unauthorized  Access  to 
Customer  Information  and  Customer 
Notice 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency,  Treasury  (OCC);  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insiu-ance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision,  Treasiuy 
(OTS).i 
ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  OCC,  Board,  FDIC.  and 
OTS  (the  Agencies)  are  requesting 
comment  on  proposed  guidance  entitled 
Interagency  Guidance  on  Response 
Programs  for  Unauthorized  Access  to 
Customer  Information  and  Customer 
Notice  ("the  proposed  Guidance"). 

In  addition,  as  part  of  their  continuing 
efforts  to  reduce  paperwork  and 
respondent  burden,  the  Agencies  invite 
the  general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  a  proposed  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35). 

DATES:  Comments  must  be  submitted  on 
or  before  October  14,  2003 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to: 

Office  of  the  Comptroller  of  the 
Currency:  Public  Information  Room, 
Office  of  the  Comptroller  of  the 
Currency,  250  E  Street,  SW,  Mail  stop 
1-5,  Washington,  DC  20219,  Attention: 
Docket  No.  03-18,  Fax  number  (202) 
874-4448  or  e-mail  address: 
regs.comments@occ.treas.gov.  Due  to 
delays  in  the  delivery  of  paper  mail  in 
the  Washington  area,  commenters  are 
encouraged  to  submit  their  comments 
by  fax  or  email.  Comments  may  be 


'  The  National  Credit  Union  Administration 
(NCUA)  participated  in  the  guidance  of 
development  process  and  will  separately  issue 
comparable  proposed  guidance. 


inspected  and  photocopied  at  the  OCC's 
Public  Information  Room,  250  E  Street, 
SW,  Washington,  DC.  You  can  make  an 
appointment  to  inspect  the  comments 
by  calling  (202)  874-5043. 

Board  of  Governors  of  the  Federal 
Reserve  System:  Comments  should  refer 
to  Docket  No.  OP-1 155  and  may  be 
mailed  to  Ms.  Jeimifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20551.  However, 
because  paper  mail  in  the  Washington 
area  and  at  the  Board  of  Governors  is 
subject  to  delay,  please  consider 
submitting  your  comments  by  e-mail  to 
regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  (202)  452-3819  or  (202) 
452-3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500 
between  9  a.m.  and  5  p.m.  on  weekdays 
piusuant  to  12  CFR  261.12,  except  as 
provided  in  12  CFR  261.14,  of  the 
Board's  Rules  Regarding  Availability  of 
Information,  12  CFR  sections  261.12  and 
261.14. 

Federal  Deposit  Insurance 
Corporation:  Send  written  conunents  to 
Robert  E.  Feldman,  Executive  Secretary, 
Attention:  Comments/OES,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW.,  Washington,  DC  20429. 
Comments  also  may  be  mailed 
electronically  to  comments@fdic.gov. 
Comments  may  be  hand  delivered  to  the 
guard  station  at  the  rear  of  the  1 7th 
Street  building  (located  on  F  Street)  on 
business  days  between  7  a.m.  and  5 
p.m.;  Fax  Number  (202)  898-3838. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center,  Room  100,  801  17th 
Street,  NW.,  Washington,  DC  20429, 
between  9  a.m.  and  5  p.m.  on  business 
days. 

Office  of  Thrift  Supervision: 
Comments  may  be  sent  to  Regulation 
Comments,  Chief  Coimsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552, 
Attention:  No.03-35;  FAX  number  (202) 
906-6518,  Attention:  No.  03-35;  or  e- 
mail  address  regs.comments@ots.treas. 
gov,  Attention:  No.  03-35,  and  include 
your  name  and  telephone  number. 
Comments  may  also  be  hand  delivered 
to  the  Guard's  Desk,  East  Lobby 
Entrance,  1700  G  Street,  NW.,  fi-om  9 
a.m.  to  4  p.m.  on  business  days, 
Attention:  Regulation  Comments,  Chief 
Counsel's  Office,  No.  03-35. 
Commenters  should  be  aware  that  there 
have  been  unpredictable  and  lengthy 
delays  in  postal  deliveries  to  the 
Washington,  DC  area  and  may  prefer  to 
make  their  comments  via  facsimile,  e- 
mail,  or  hand  delivery.  OTS  will  post 


Federal  Register/ Vol.  68.  No.  155 /Tuesday.  August  12,  2003 /Notices 


47955 


comments  and  the  related  index  on  the 
OTS  Internet  Site  at  http:// 
wurw.ots.treas.gov.  In  addition,  you  may 
inspect  comments  at  the  Public  Reading 
Room,  1700  G  Street,  NW.,  by 
appointment.  To  make  an  appointment 
for  access,  you  may  call  (202)  906-5922, 
send  an  e-mail  to  public. info@ots.treas. 
gov,  or  send  a  facsimile  transmission  to 
(202)  906-7555.  (Please  identify  the 
materials  you  would  like  to  inspect  to 
assist  us  in  serving  you.)  We  schedule 
appointments  on  business  days  between 
10  a.m.  and  4  p.m.  In  most  cases, 
appointments  will  be  available  the 
business  day  after  the  date  we  receive  a 
request. 

FOR  FURTHER  INFORMATION  CONTACT: 
OCC:  Aida  Plaza  Carter,  Director, 
Bank  Information  Technology 
Operations  Division,  (202)  874-4740; 
Clifford  A.  Wilke,  Director,  Bank 
Technology  Division,  (202)  874-5920; 
Amy  Friend,  Assistant  Chief  Counsel, 
(202)  874-5200;  or  Deborah  Katz,  Senior 
Attorney.  Legislative  and  Regulatory 
Activities  Division.  (202)  874-5090. 

Board:  Donna  L.  Parker.  Supervisory 
Financial  Analyst.  Division  of  Banking 
Supervision  &  Regulation,  (202)  452- 
2614;  Thomas  E.  Scanlon,  Counsel. 
Legal  Division.  (202)  452-3594;  or 
Joshua  H.  Kaplan,  Attorney.  Legal 
Division,  (202)  452-2249. 

FDIC:  Jeffrey  M.  Kopchik,  Senior 
Policy  Analyst,  Division  of  Supervision 
and  Consumer  Protection.  (202)  898- 
3872;  Patricia  I.  Cashman,  Senior  Policy 
Analyst,  Division  of  Supervision  and 
Consumer  Protection,  (202)  898-6534; 
or  Robert  A.  Patrick,  Counsel,  Legal 
Division,  (202)  898-3757. 

OTS:  Robert  Engebreth,  Director, 
Technology  Risk  Management,  (202) 
906-5631;  Lewis  C.  Angel,  Senior 
Project  Manager.  Technology  Risk 
Management.  (202)  906-5645;  Elizabeth 
Baltierra,  Program  Analyst 
(Compliance),  Compliance  Policy.  (202) 
906-6540;  or  Paul  Robin,  Special 
Counsel,.  Regulations  and  Legislation 
Division,  (202)  906-6648. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Agencies  have  published 
Interagency  Guidelines  Establishing 
Standards  for  Safeguarding  Customer 
Information  ("Seciu-ity  Guidelines"). ^ 
These  Security  Guidelines  were 
published  to  fulfill  a  requirement  in 
section  501(b)  of  the  Gramm-Leach- 
Bliley  Act  in  which  Congress  directed 
the  Agencies  to  establish  standards  for 


financial  institutions  relating  to 
administrative,  technical,  and  physical 
safeguards  to:  (1)  Insure  the  security  and 
confidentiality  of  customer  records  and 
information;  (2)  protect  against  any 
anticipated  threats  or  hazards  to  the 
seciuity  or  integrity  of  such  records;  and 
(3)  protect  against  unauthorized  access 
to  or  use  of  such  records  or  information 
that  could  result  in  substantial  harm  or 
inconvenience  to  any  customer.^ 

Among  other  things,  the  Security 
Guidelines  direct  financial  institutions 
to:  (1)  Identify  reasonably  foreseeable 
internal  and  external  threats  that  could 
result  in  unauthorized  disclosiue, 
misuse,  alteration,  or  destruction  of 
customer  information  or  customer 
information  systems;  (2)  assess  the 
likelihood  and  potential  damage  of 
these  threats,  taking  into  consideration 
the  sensitivity  of  customer  information; 
and  (3)  assess  the  sufficiency  of  policies, 
procediues,  customer  information 
systems,  and  other  arrangements  in 
place  to  control  risks.-* 

This  proposed  Guidance,  published  as 
an  Appendix  to  this  notice,  interprets 
section  501(b)  of  the  Gramm-Leach- 
Bliley  Act  and  the  provisions  of  the 
Seciu-ity  Guidelines  noted  above.**  It 
describes  the  Agencies'  expectations 
that  every  financial  institution  develop 
a  response  program  to  protect  against 
and  address  reasonably  foreseeable  risks 
associated  with  internal  and  external 
threats  to  the  seciuity  of  customer 
information  maintained  by  the  financial 
institution  or  its  service  provider.  The 
proposed  Guidance  further  describes  the 
components  of  a  response  program, 
which  includes  procedures  for  notifying 
customers  about  incidents  of 
unauthorized  access  to  customer 
information  that  could  result  in 
substantial  harm  or  inconvenience  to 
the  customer.  The  proposed  Guidance 
provides  that  a  financial  institution  is 
expected  to  expeditiously  implement  its 
response  program  to  address  incidents ' 
of  imauthorized  access  to  or  use  of 
customer  information.  A  response 
program  should  contain  policies  and 
procedures  that  enable  the  financial 
institution  to: 

A.  Assess  the  situation  to  dete.tmine 
the  nature  and  scope  of  the  incident, 
and  identify  the  information  systems 
and  types  of  customer  information 
affected; 

B.  Notify  the  institution's  primary 
Federal  regulator  and,  in  accordance 
with  applicable  regulations  and 


2 12  CFR  part  30,  app.  B  (OCC):  12  CFR  part  208. 
app.  D-2,  and  part  225.  app.  F  (Board);  12  CFR  part 
364,  app.  B  (FDIC);  and  12  CFR  part  570,  app.  B 
(OTS). 


M  5  U.S.C.  6805(b). 

*  Security  Guidelines,  Paragraph  10.3.2. 

'The  Agencies  may  treat  an  institution's  failure 
to  implement  final  Guidance  issued  as  a  violation 
of  the  Security  Guidelines. 


guidance,  file  a  Suspicious  Activity 
Report  and  notify  appropriate  law 
enforcement  agencies; 

C.  Take  measures  to  contain  and 
control  the  incident  to  prevent  further 
unauthorized  access  to  or  use  of 
customer  information,  including 
shutting  down  particular  applications  or 
third  party  cormections,  reconfiguring 
firewalls,  changing  computer  access 
codes,  and  modifying  physical  access 
controls;  and 

D.  Address  and  mitigate  harm  to 
individual  customers. 

The  proposed  Guidance  describes  the 
following  corrective  measures  a 
financial  institution  should  include  as  a 
part  of  its  response  program  in  order  to 
effectively  address  and  mitigate  harm  to 
individual  customers: 

A.  Flag  Accounts— The  institution 
should  identify  accounts  of  customers 
whose  information  may  have  been 
compromised,  monitor  those  accounts 
for  unusual  activity,  and  initiate 
appropriate  controls  to  prevent  the 
unauthorized  withdrawal  or  transfer  of 
funds  from  customer  accoimts. 

B.  Secure  Accounts — The  institution 
should  seciu'e  all  accounts  associated 
with  the  customer  information  that  has 
been  the  subject  of  unauthorized  access 
or  use. 

C.  Customer  Notice  and  Assistemce — 
The  institution  should,  under  certain 
circumstances,  notify  affected  customers 
when  sensitive  customer  information 
about  them  is  the  subject  of 
imauthorized  access.  Where  the 
institution  can  specifically  identify      "^ 
affected  customers  from  its  logs, 
notification  may  be  limited  to  those 
persons  only.  Otherwise,  the  institution 
should  notify  each  customer  in  those 
groups  likely  to  be  affected. 

The  proposed  Guidance  provides  that 
a  financial  institution  should  notify 
each  affected  customer  when  it  becomes 
aware  of  unauthorized  access  to 
sensitive  customer  information,  unless 
the  institution,  after  an  appropriate 
investigation,  reasonably  concludes  that 
misuse  of  the  information  is  unlikely  to 
occur,  and  takes  appropriate  steps  to 
safeguard  the  interests  of  affected 
customers,  including  by  monitoring 
affected  customers'  accounts  for 
unusual  or  suspicious  activity.  For  the 
purposes  of  the  proposed  Guidance,  the 
Agencies  define  sensitive  customer 
information  to  mean  a  customer's  social 
security  number,  personal  identification 
number  (PIN),  password,  or  account 
number,  in  conjunction  with  a  personal 
identifier,  such  as  the  individual's 
name,  address,  or  telephone  number. 
Sensitive  customer  information  would 
also  include  any  combination  of 
components  of  customer  information 
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such  forms  of  assistance  to  their 
customers  and  describe  them  in  the 
customer  notice. 

n.  Request  for  Comments 

The  Agencies  invite  comment  on  all 
aspects  of  the  proposed  Guidance, 
including  each  component  of  the 
response  program  described  in 
Paragraph  II  of  the  proposed  Guidance. 
Please  consider  the  following  questions 
in  formulating  your  comments: 

•  Should  any  component  of  the 
response  program  be  clarified  in  some 
way  and,  if  so,  how? 

•  Are  there  additional  components 
that  should  be  included  in  a  response 
program  to  address  incidents  involving 
unauthorized  access  to  or  use  of 
customer  information?  If  so,  please 
describe  the  component,  and  the 
reasons  that  support  it. 

•  Should  each  component  of  the 
response  program  be  retained?  If  not, 
which,  components  should  be  deleted 
and  why? 

•  In  preparing  the  proposed 
Guidance,  the  Agencies  have  attempted 
to  identify  a  standard  that  will  lead  to 
custortier  notice  when  appropriate.  The 
Agencies  recognize  that  there  is  a 
spectrum  of  alternatives  for  developing 
a  requirement  to  notify  customers.  On 
one  side  of  the  spectrum  is  a  standard 
that  would  require  a  financial 
institution  to  notify  its  customers  every 
time  the  mere  possibility  of  misuse  of 
customer  information  arises.  On  the 
other  side  is  a  standard  that  would 
require  an  institution  to  notify  its 
customers  only  when  it  becomes  aware 
of  an  incident  involving  unauthorized 
access  to  customer  information  and, 
based  on  unusual  activity  in  customers' 
accounts  or  other  indicia  of  identity 
theft,  knows  that  the  information  is 
being  misused.  The  Agencies  propose  a 
standard  that  lies  in  the  middle  of  this 
spectrum.  The  Agencies  believe  that  no 
useful  piu-pose  would  be  served  if 
notices  were  sent  due  to  the  mere 
possibility  of  misuse  of  some  customer 
information  because,  in  general,  the 
notices  should  alert  customers  to  those 
situations  where  enhanced  vigilance  is 
necessary  to  protect  against  fraud  or 
identity  theft.  Rather,  the  Agencies 
believe  that  notice  to  customers  should 
be  required  in  a  narrower  range  of 
instances  involving  the  unauthorized 
access  to  sensitive  customer  , 
information.  The  standard  proposed 
here  would  require  a  financial 
institution  to  send  notice  to  each 
affected  customer  when  the  institution 
becomes  aware  of  an  incident  of 
unauthorized  access  to  sensitive 
customer  information,  imless  the 
institution,  after  an  appropriate 


investigation,  reasonably  concludes  that 
misuse  of  the  information  is  unlikely  to 
occur  and  takes  appropriate  steps  to 
safeguard  the  interests  of  affected 
customers,  including  by  monitoring 
affected  customers'  accounts  for 
imusual  or  suspicious  activity.  The 
Agencies  invite  comment  on  whether 
this  is  the  appropriate  standard  for 
requiring  customer  notice.  For 
commenters  who  believe  that  this 
standard  is  inappropriate,  the  Agencies 
request  that  these  commenters  state 
specifically  their  reasoning  and  offer 
alternative  thtesholds  for  requiring 
customer  notice. 

•  The  proposed  Guidance  defines 
sensitive  customer  information  as  a 
social  security  number,  a  personal 
identification  niunber  (PIN),  password, 
or  an  account  number  in  conjunction 
with  a  personal  identifier.  Sensitive 
customer  information  would  also 
include  any  combination  of  components 
of  customer  information  that  would 
allow  someone  to  log  onto  or  access 
another  person's  account,  such  as  user 
name  and  password.  The  Agencies 
request  comment  on  which,  if  any, 
additional  types  of  information  should 
be  included  in  this  definition,  such  as 
mother's  maiden  name  or  driver's 
license  number. 

■^    •  The  Agencies  invite  coimnent  on 
the  potential  burden  associated  with  the 
customer  notice  provisions.  For 
example,  what  is  the  anticipated  burden 
that  may  arise  from  the  questions  posed 
by  those  customers  who  receive  the 
notices?  Should  the  Agencies  consider 
how  the  burden  may  vary  depending 
upon  the  size  and  complexity  of  the 
institution? 

•  As  part  of  the  response  program,  the 
Agencies  describe  certain  corrective 
measures  that  an  institution  should  take 
once  an  incident  of  unauthorized  access 
occurs.  One  such  measure  is  to  "seciu'e 
accounts."  Is  the  discussion  of  seciu-ing 
accoxmts  sufficiently  clear  to  enable 
institutions  to  know  what  is  expected  of 
them  when  instances  of  vmauthorized 
access  occur?  To  what  extent  would 
contracts  between  financial  institutions 
and  service  providers  need  to  be 
modified,  if  at  all,  to  comply  with  the 
proposed  Guidance?  How  much  burden, 
if  any,  will  the  Guidance  impose  on 
service  providers? 

•  The  Agencies  also  invite  comment 
on  whether  the  proposed  standard 
should  be  modified  to  apply  to  other 
extraordinary  circumstances  that 
compel  an  institution  to  conclude  that 
unauthorized  access  to  information, 
other  than  sensitive  customer 
information,  likely  will  result  in 
substantial  harm  or  inconvenience  to 
the  affected  customers. 


•  The  proposed  Guidance  includes 
examples  of  circumstances  in  which 
customer  notice  would  be  expected  and 
those  when  it  would  not.  Please 
comment  on  whether  the  examples  in 
the  proposed  Guidance  should  be 
modified  or  supplemented  and  provide 
your  rationale. 

m.  Paperwork  Reduction  Act 

A.  Request  for  Comment  on  Proposed 
Information  Collection 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
the  Agencies  may  not  conduct  or 
sponsor,  and  the  respondent  is  not 
required  to  respond  to,  an  information 
collection  unless  it  displays  a  currently 
valid  Office  of  Management  and  Budget 
(OMB)  control  number.  The  Agencies 
are  requesting  comment  on  a  proposed 
information  collection.  The  Agencies 
also  give  notice  that,  at  the  end  of  the 
comment  period,  the  proposed 
collections  of  information,  along  with 
an  analysis  of  the  comments  and 
recommendations  received,  will  be 
submitted  to  OMB  for  review  and 
approval. 

Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessajy  for  the  proper 
performance  of  the  Agency's  functions, 
including  whether  the  information  has 
practical  utility; 

(b)  The  accxu-acy  of  the  estimates  of 
the  burden  of  the  information 
collection,  including  the  validity  of  the 
methodology  and  assiunptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

(d)  Ways  to  minimize  the  biu-den  of 
the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and 

(e)  Estimates  of  capital  or  start  up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

At  the  end  of  the  conunejit  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  information 
collections  should  be  modified  prior  to 
submission  to  OMB  for  review  and 
approval.  The  comments  will  also  be 
summarized  or  included  in  the 
Agencies'  requests  to  OMB  for  approval 
of  the  collections.  All  conunents  will 
become  a  matter  of  public  record. 
Comments  should  be  addressed  to: 
OCC:  Public  Information  Room,  Office 
of  the  Comptroller  of  the  Currency,  250 
E  Street,  SW,  Mail  stop  1-5,  Attention: 
Docket  03-18,  Washington,  DC  20219; 
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fax  number  (202)  874-4448;  Internet 
address:  regs.comments@occ.treas.gov. 
Due  to  delays  in  paper  mail  delivery  in 
the  Washington  area,  conunenters  are 
encouraged  to  submit  their  comments 
by  fax  or  e-mail.  You  can  make  an 
appointment  to  inspect  the  conunents  at 
the  Public  Information  Room  by  calling 
(202) 874-5043. 

Board:  Comments  should  refer  to 
Docket  No.  OP-1155  and  may  be  mailed 
to  Ms.  Jennifer  J.  Johnson,  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551.  However,  because  paper  mail 
in  the  Washington  area  and  at  the  Board 
of  Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  (202)  452-3819  or  (202) 
452-3102.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500 
between  9  a.m.  and  5  p.m.  on  weekdays 
pursuant  to  12  CFR  section  261.12, 
except  as  provided  in  12  CFR  section 
261.14,  of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
sections  261.12  and  261.14. 

FDIC:  Steven  F.  Hanft,  Legal  Division 
(Consumer  and  Compliance  Unit),  Room 
MB-3064,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429.  All  comments 
should  refer  to  the  title  of  the  proposed 
collection.  Comments  may  be  hand- 
delivered  to  the  guard  station  at  the  rear 
of  the  17th  Street  Building  (located  on 
F  Street),  on  business  days  between  7 
a.m.  and  5  p.m.,  Attention:  Comments, 
Federal  Deposit  Insiu-ance  Corporation, 
550  17th  Street,  NW.,  Washington,  DC 
20429. 

OTS:  Information  Collection 
Conunents,  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552; 
send  a  facsimile  transmission  to  (202) 
906-6518;  or  send  an  e-mail  to 
infocoIlection.comments@ots.treas.gov. 
OTS  will  post  conunents  and  the  related 
index  on  the  OTS  Internet  site  at  http:/ 
/vtTHTw.ots. treas.gov.  In  addition, 
interested  persons  may  inspect  the 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

B.  Proposed  Information  Collection 

Title  of  Information  Collection:  Notice 
Regarding  Unauthorized  Access  to 
Customer  Information. 

Frequency  of  Response:  On  occasion. 


Affected  Public: 
OCC:  National  banks.  District  of 
Columbia  banks,  and  Federal  branches 
and  agencies  of  foreign  banks. 

Board:  State  member  banks,  bank 
holding  companies,  affiliates  and 
certain  non-bank  subsidiaries  of  bank 
holding  companies,  uninsured  state 
agencies  and  branches  of  foreign  banks, 
conunercial  lending  companies  owned 
or  controlled  by  foreign  banks,  and  Edge 
and  agreement  corporations. 

FDIC:  Insiu^d  nonmember  banks, 
insured  state  branches  of  foreign  banks, 
and  certain  subsidiaries  of  these 
entities. 

OTS:  Savings  associations  and  certain 
of  their  subsidiaries. 

Abstract:  The  proposed  Guidance 
describes  the  Agencies'  expectations 
regarding  a  response  program,  including 
customer  notification  procedures,  that  a 
financial  institution  should  develop  and 
apply  luider  the  circumstances 
described  in  the  Appendix  to  address 
unauthorized  access  to  or  use  of 
customer  information  that  could  result 
in  substantial  harm  or  inconvenience  to 
a  customer. 

The  information  collections  in  the 
proposed  Guidance  would  require 
financial  institutions  to:  (1)  Develop 
notices  to  customers;  (2)  determine 
which  customers  should  receive  the 
notices  and  send  the  notices  to 
customers;  and  (3)  ensure  that  their 
contracts  with  their  service  providers 
satisfy  the  proposed  Guidance. 

Estimated  Burden:  It  is  estimated  that 
it  will  initially  take  institutions  20 
hours  (2.5  business  days)  to  develop  and 
produce  the  notices  described  in  the 
proposed  Guidance  and  24  hours  per 
incident  (three  business  days)  to 
determine  which  customers  should 
receive  the  notice  and  notify  the 
customers.  For  the  purposes  of  this 
analysis,  it  is  estimated  that  two  percent   . 
qf  supervised  institutions  will 
experience  an  incident  of  unauthorized 
access  to  customer  information  on  an 
annual  basis,  resulting  in  customer 
notification.^ 

Thus,  the  burden  associated  with  this 
collection  of  information  may  be 
sununarized  as  follows.  However,  the 
burden  estimate  does  not  include  time 
for  financial  institutions  to  adjust  their 
contracts  with  service  providers,  if 
needed;  nor  for  service  providers  to 


8  This  estimate  is  based  upon  the  Agencies' 
experience  and  data  gathered  by  the  FDIC  on  2,000 
institutions  that  indicates  shghtly  less  than  one 
percent  of  those  institutions  experienced  some  form 
of  unauthorized  access  to  customer  infonnation 
during  any  12  month  period.  However,  the 
Agencies  are  assuming  that  other  incidents  of 
unauthorized  access  to  customer  information  may 
have  occurred,  but  were  not  reported. 
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in  substantial  harm  or  inconvenience  to  a 
customer. 

Interagency  Security  Guidelines 

Section  501(b)  of  the  GLBA  required  the 
Agencies  to  establish'appropfiate  standards 
for  financial  institutions  subject  to  their 
jurisdiction  that  include  administrative, 
technical,  and  physical  safeguards,  to  protect 
the  security  and  confidentiality  of  customer 
information.^  Accordingly,  the  Agencies 
issued  Security  Guidelines  requiring  every 
financial  institution  to  have  an  information 
security  program  designed  to: 

•  Ensure  the  security  and  confidentiality 
of  customer  information; 

•  Protect  against  any  anticipated  threats  or 
hazards  to  the  security  or  integrity  of  such 
information:  and 

•  Protect  against  unauthorized  access  to  or 
use  of  such  information  that  could  result  in 
substantial  harm  or  inconvenience  to  any 
customer. 

Risli  Assessment  and  Controls 

The  Security  Guidelines  direct  every 
financial  institution  to  assess  the  following 
risks,  among  others,  when  developing  its 
information  security  program: 

•  Reasonably  foreseeable  internal  and 
external  threats  that  could  result  in 
unauthorized  disclosure,  misuse,  alteration, 
or  destruction  of  customer  information  or 
customer  information  systems; 

•  The  likelihood  and  potential  damage  of 
threats,  taking  into  consideration  the 
sensitivity  of  customer  information;  and 

•  The  sufficiency  of  policies,  procedures, 
customer  information  systems,  and  other 
arrangements  in  place  to  control  risks.* 

Following  the  assessment  of  these  risks, 
the  Security  Guidelines  require  a  financial 
institution  to  design  a  program  to  address  the 
identified  risks.  The  particular  security 
measures  an  institution  should  adopt  will 
depend  upon  the  risks  presented  by  the 
complexity  and  scope  of  its  business.  At  a 
minimum,  the  financial  institution  is 
required  to  consider  the  specific  security 
measures  enumerated  in  the  Security 
Guidelines,'  and  adopt  those  that  are 
appropriate  for  the  institution,  including: 

•  Access  controls  on  customer  information 
systems,  including  controls  to  authenticate 
and  permit  access  only  to  authorized 
individuals  and  controls  to  prevent 
employees  fi-om  providing  customer 
information  to  unauthorized  individuals  who 
may  seek  to  obtain  this  information  through 
fraudulent  means; 

•  Background  checks  for  employees  with 
responsibilities  for  access  to  customer 
information;  and 

•  Response  programs  that  specify  actions 
to  be  taken  when  the  bank  suspects  or  detects 
that  unauthorized  individuals  have  gained 
access  to  customer  information  systems, 
including  appropriate  reports  to  regulatory 
and  law  enforcement  agencies. •• 


'The  term  "customer  information"  is  the  same 
term  used  in  the  Security  Guidelines  and  means 
any  record  containing  nonpublic  personal 
information  whether  in  paper,  electronic,  or  other 
form,  maintained  by  or  on  behalf  of  the  institution. 

*  See  Security  Guidelines  Paragraph  III.B. 

^  See  Security  Guidelines  Paragraph  III.C. 

'  See  Security  Guidelines  Paragraph  Ul.D. 


Service  Providers 

The  Security  Guidelines  direct  every 
financial  institution  to  require  its  service 
providers  by  contract  to  implement 
appropriate  measures  designed  to  protect 
against  unauthorized  access  to  or  use  of 
customer  information  that  could  result  in 
substantial  harm  or  inconvenience  to  any 
customer.^  Consistent  with- existing  guidance 
issued  by  the  Agencies,  an  institution's 
contract  with  its  service  provider  should 
require  the  service  provider  to  fully  disclose 
to  the  institution  information  relating  to  any 
breach  in  security  resulting  in  an 
unauthorized  intrusion  into  the  institution's 
customer  information  systems  maintained  by 
the  service  provider.*  In  view  of  these 
contractual  obligations,  the  service  provider 
would  be  required  to  take  appropriate  actions 
to  address  incidents  of  unauthorized  access 
to  or  use  of  the  financial  institution's 
customer  information  to  enable  the 
institution  to  expeditiously  implement  its 
response  program.^ 

Response  Program 

As  internal  and  external  threats  to  the 
security  of  customer  information  are 
reasonably  foreseeable  and  may  lead  to  the 
misuse  of  customer  information,  the 
Agencies  expect  every  financial  institution  to 
develop  a  response  program  to  protect 
against  the  risks  associated  with  these 
threats.  The  response  program  should 
include  measures  to  protect  customer 
information  in  customer  information  systems 
maintained  by  the  institution  or  its  service 
providers.  The  Agencies  expect  that  customer 
notification  will  be  a  component  of  an 
institution's  response  program,  as  described 
below. 

n.  Components  of  a  Response  Program 

A  response  program  should  be  a  key  part    . 
of  an  institution's  information  security 


'  See  Security  Guidelines  Paragraphs  II.B.  and 
Ul.D. 

0  See  Federal  Reserve  SR  Ltr.  00-04,  Outsourcing 
of  Information  and  Transaction  Processing,  Feb.  9, 
2000:  SR  Ltr.  00-17,  Guidance  on  Risk  Management 
of  Outsourced  Technology  Services,  Nov.  30,  2000; 
OCC  Bulletin  2001-47.  "Third-party  Relationships 
Risk  Management  Principles,"  Nov.  1,  2001;  AL 
2000-12,  "FFIEC  Guidance  on  Risk  Management  of 
Outsourced  Technology  Services,"  Nov.  28,  2000; 
FDIC  RL  81-2000.  Risk  Management  of  Technology. 
Outsourcing,  Nov.  29,  2000;  FIL  68-99,  Risk 
Assessment  Tools  and  Practices  for  Information 
System  Security,  July  7,  1999;  OTS  Thrift  Bulletin 
82,  Third  Party  Arrangements,  Mar.  4,  2003;  OTS 
CEO  Memorandiun  133,  Risk  Management  of 
Technology  Outsourcing,  Dec.  13,  2000;  CEO 
Memorandum  109,  Transactional  Web  Sites,  June 
10, 1999;  CEO  Memorandum  70,  Statement  on  On- 
Line  Personal  Computer  Banking,  June  23,  1997. 

^The  Agencies  note  that,  in  addition  to 
contractual  obligations  to  a  financial  institution,  a 
service  provider  may  be  required  to  implement  its 
own  comprehensive  information  security  program 
in  accordance  with  the  Safeguards  Rule 
promulgated  by  the  FTC.  12  CFR  part  314  applies 
to  the  handling  of  all  customer  information 
possessed  by  any  financial  institution  subject  to  the 
jurisdiction  of  the  FTC,  regardless  of  whether  such 
information  pertains  to  individuals  with  whom  the 
institution  has  a  customer  relationship  or  pertains 
to  the  customers  of  other  financial  institutions  that 
have  provided  such  information  to  that  institution. 


program.'"  Having  such  a  program  in  place 
will  allow  the  institution  to  quickly 
respond ' '  to  incidents  involving  the 
unauthorized  access  to  or  use  of  customer 
information  in  its  own  customer  information 
systems  that  could  result  in  substantial  harm 
or  inconvenience  to  a  customer.  Under  the 
Guidelines,  an  institution's  customer 
information  systems  consist  of  all  of  the 
methods  used  to  access,  collect,  store,  use, 
transmit,  protect,  or  dispose  of  customer 
information,  including  the  systems 
maintained  by  its  service  providers. '^ 

Timely  notification  of  customers,  under  the 
circumstances  described  below,  is  important 
to  manage  an  institution's  reputation  risk. 
Effective  notice  may  reduce  legal  risk,  assist 
in  maintaining  good  customer  relations,  and 
enable  the  institution's  customers  to  take 
steps  to  protect  themselves  against  the 
consequences  of  identity  theft. 

A  response  program  should  contain  the 
following  components: 

A.  Assess  the  Situation. 

The  institution  should  assess  the  nature 
and  scope  of  the  incident,  and  identify  what 
customer  information  systems  and  types  of 
customer  information  have  been  accessed  or 
misused. 

B.  Notify  Regulatory  and  Law  Enforcement 
Agencies 

The  institution  should  promptly  notify  its 
primary  Federal  regulator  when  it  becomes 
aware  of  an  incident  involving  unauthorized 
access  to  or  use  of  customer  information  that 
could  result  in  substantial  harm  or 
inconvenience  to  its  customers. 

An  institution  also  should  file  a  Suspicious 
Activity  Report  ("SAR"),  if  required,  in 
accordance  with  the  applicable  SAR 
regulations  "  and  Agency  guidance.'* 


Federal  Register/Vol.  68.  No.  155 /Tuesday,  August  12.  2003 /Notices 


47959 


'"See  FFIEC  Information  Security  Booklet,  Dec. 
2002;  Federal  Reserve  SR  97-32,  Sound  Practice 
Guidance  for  Information  Security  for  Networks, 
Dec.  4.  1997;  OCC  Bulletin  2000-14,  "InfrasUiicture 
Threats  "Intrusion  Risks"  (May  15,  2000);  OTS 
CEO  Memorandum  109,  Transactional  Web  Sites, 
June  10. 1999;  CEO  Memorandum  70,  Statement  on 
On-Line  Personal  Computer  Banking,  June  23, 1997; 
CEO  Memorandum  59,  Risk  Management  of  Client/ 
Server  Systems,  Oct.  24, 1996,  for  additional 
guidance  on  preventing,  detecting,  and  responding 
to  intrusions  into  financial  institution  computer 
systems. 

"  Financial  institutions  are  expected  to  provide 
employees  with  the  training  necessary  to 
understand  their  roles  and  responsibilities  in  order 
to  expeditiously  implement  the  institution's 
response  program  to  address  incidents  of 
unauthorized  access  to  acd  use  of  customer 
information. 

"  See  Security  Guidelines  Paragraph  I.C.f. 

>'  12  CFR  21.11  (national  banks,  federal  branches 
and  agencies):  12  CFR  208.62  (state  member  banks); 
12  CFR  211. 5(k)  (Edge  and  agreement  corporations); 
12  CFR  211.24(f)  (uninsured  state  branches  and 
agencies  of  foreign  banks):  12  CFR  225.4(0  (bank 
holding  companies  and  their  nonbank  subsidiaries); 
12  CFR  part  353  (state  non-member  banks);  and  12 
CFR  part  563  (savings  associations). 

'*  National  banks  must  file  SARs  in  connection 
with  computer  intrusions  and  other  computer 
crimes.  See  OCC  Bulletin  2000-14.  'Infrastructure 
Threats-;-Intrusion  Risks"  (May  15,  2000);  Advisory 
Letter  97-9,  "Reporting  Computer  Related  Crimes" 
(November  19, 1997)  (general  guidance  still 
applicable  though  instmctions  for  new  SAR  form 


Consistent  with  the  Agencies'  SAR 
regulations,  in  situations  involving  Federal 
criminal  violations  requiring  immediate 
attention,  such  as  when  a  reportable  violation 
is  ongoing,  the  institution  should 
immediately  notify,  by  telephone, 
appropriate  law  enforcement  authorities  and 
its  primary  regulator,  in  addition  to  filing  a 
timely  SAR. 

C.  Contain  and  Control  the  Situation 

The  financial  institution  should  take 
measures  to  contain  and  control  the  incident 
to  prevent  further  unauthorized  access  to  or 
use  of  customer  information,  while 
preserving  records  and  other  evidence. '* 
Depending  upon  the  particular  facts  and 
circumstances  of  the  incident,  these 
measures  coul4  include,  in  connection  with 
computer  intrusions:  (i)  Shutting  down 
applications  or  third  party  connections;  (ii) 
reconfiguring  firewalls  in  cases  of 
imauthorized  electronic  intrusion;  (iii) 
ensuring  that  all  known  vulnerabilities  in  the 
financial  institution's  computer  systems  have 
been  addressed;  (iv)  changing  computer 
access  codes;  (v)  modifying  physical  access 
controls;  and  (vi)  placing  additional  controls 
on  service  provider  arrangements. 

D.  Corrective  Measures 

Once  an  institution  understands  the  scope 
of  the  incident  and  has  taken  steps  to  contain 
and  control  the  situation,  it  should  take 
measures  to  address  and  mitigate  the  harm  to 
individual  customers.  For  example,  the 
institution  should  take  the  following 
measures: 

1.  Flag  Accounts 

The  institution  should  immediately  begin 
identifying  and  monitoring  the  accounts  of 
those  customers  whose  information  may  have 
been  accessed  or  misused.  In  particular,  the 
institution  should  provide  staff  with 
instructions  regarding  the  recording  and 
reporting  of  any  unusual  activity,  and  if 
indicated  given  the  facts  of  a  particular 
incident,  implement  controls  to  prevent  the 
unauthorized  withdrawal  or  transfer  of  funds 
from  customer  accounts. 

2.  Secure  Accounts 

When  a  checking,  savings,  or  other  deposit 
account  number,  debit  or  credit  card  account 
number,  personal  identification  number 
(PIN),  password,  or  other  unique  identifier 
has  been  accessed  or  misused,  the  financial 
institution  should  secure  the  account,  and  all 
other  accounts  and  bank  services  that  can  be 
accessed  using  the  same  account  number  or 
name  and  password  combination  until  such 
time  as  the  financial  institution  and  the 
customer  agree  on  a  course  of  action.'^ 


published  in  65  FR  1229,  1230  (January  7,  2000)). 
See  also  Federal  Reserve  SR  01-11,  Identity  Theft 
and  Pretext  Calling,  Apr.  26,  2001:  SR  97-28, 
Guidance  Concerning  Reporting  of  Computer 
Related  Crimes  by  Financial  Inslitutions,  Nov.  6, 
1997;  FDIC  FIL  48-2000.  Suspicious  Activity 
Reports,  July  14,  2000;  FIL  47-97,  Preparation  of 
Suspicious  Activity  Reports,  May  6,  1997;  OTS  CEO 
Memorandiun  139,  Identity  Theft  and  Pretext 
Calling,  May  4,  2001;  CEO  Meroorandtmi  126,  New 
Suspicious  Activity  Report  Form,  July  5,  2000. 

■'  See  FFIEC  Information  Security  Booklet,  Dec. 
2002,  pp.  68-74. 

'*The  institution  should  also  consider  the  use  of 
new  account  numbers  and  steps  to  ensure  that 


3.  Customer  Notice  and  Assistance 

Under  the  Security  Guidelines,  financial 
institutions  have  an  affirmative  duty  to 
protect  their  customers'  information' against 
unauthorized  access  or  use.  An  institution 
may  not  forgo  notifying  its  customers  of  an 
incident  because  the  institution  believes  that 
it  may  be  potentially  embarrassed  or 
inconvenienced  by  doing  so.  Under  the ' 
circumstances  described  in  Paragraph  in.,  the 
insUtution  should  notify  and  offer  assistance 
to  customers  whose  information  was  the 
subject  of  the  incident.'^  jf  the  institution  is 
able  to  determine  from  its  logs  or  other  data 
precisely  which  customers'  information  was 
accessed  or  misused,  it  may  restrict  its 
notification  to  those  individuals.  However,  if 
the  institution  cannot  identify  precisely 
which  customers  are  affected,  it  should 
notify  each  customer  in  groups  likely  to  have 
been  affected,  such  as  each  customer  whose 
informaUon  is  stored  in  the  group  of  files  in 
question. 

a.  Delivery  of  Customer  Notice — Customer 
notice  should  be  timely,  clear,  and 
conspicuous,  and  delivered  in  any  manner 
that  will  ensure  that  the  customer  is  likely  to 
receive  it.  For  example,  the  institution  may 
choose  to  contact  all  customers  affected  by 
telephone  or  by  mail,  or  for  those  customers 
who  conduct  transactions  electronically, 
using  electronic  notice. 

b.  Content  of  Customer  Notice — The  notice 
should  describe  the  incident  in  general  terms 
and  the  customer's  information  that  was  the 
subject  of  unauthorized  access  or  use.  It 
should  also  include  a  number  that  customers 
can  call  for  further  information  and 
assistance.  The  notice  also  should  remind 
customers  of  the  need  to  remain  vigilant, 
over  the  next  twelve  to  twenty-four  months, 
and  to  promptly  report  incidents  of 
suspected  identity  theft. 

Key  Elements:  In  addition,  the  notice 
should: 

•  Inform  affected  customers  that  the 
institution  will  assist  the  customer  to  correct 
and  update  information  in  any  consumer 
report  relating  to  the  customer,  as  required  by 
the  Fair  Credit  Reporting  Act; 

•  Recommend  that  the  customer  notify 
each  nationwide  credit  reporting  agency  to 
place  a  fraud  alert '"  in  the  customer's 
consumer  repwrts; 

•  Recommend  that  the  customer 
periodically  obtain  credit  reports  from  each 
nationwide  credit  reporting  agency  and  have 
information  relating  to  fraudulent 
transactions  deleted: 

•  Inform  the  customer  of  the  right  to  obtain 
a  credit  report  free  of  charge,  if  the  customer 
has  reason  to  believe  that  Uie  file  at  the 
consumer  reporting  agency  contains 
inaccurate  information  due  to  fraud,  together 
with  contact  information  regarding  the 
nationwide  credit  reporting  agencies;  and 


ciistomers  do  not  reuse  the  same  or  a  similar 
personal  identification  number. 

"The  institution  should,  therefore,  ensure  that  a 
sufficient  number  of  appropriately  trained   ' 
employees  are  available  to  answer  customer 
inquiries  and  provide  assistance. 

'•  A  &Bud  alert  will  put  the  customer's  creditors 
on  notice  that  the  customer  may  be  a  vicUm  of 
fraud. 
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FTC  Web  site  for  the  ID  Theft 
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and  l-a77-IDTHEFT. 

treas.gov/idtheft.pdf;  http:// 

federalreseAre.gov/consumers.htm;  http:// 


as  user  name  and  password.  Therefore, 
institutions  are  expected  to  notify  affected 
customers  when  sensitive  customer 
information  has  been  improperly  accessed, 
unless  the  institution,  after  an  appropriate 
investigation,  reasonably  concludes  that 
misuse  of  the  information  is  unlikely  to  occur 
and  takes  appropriate  steps  to  safeguard  the 
interests  of  affected  customers. 

Examples  of  When  Notice  Should  Be  Given 

An  institution  should  notify  affected 
customers  when  it  is  aware  of  the  following 
incidents  unless  the  institution,  after  an 
appropriate  investigation,  can  reasonably 
conclude  that  misuse  of  the  information  is 
unlikely  to  occur  and  takes  a[)propriate  steps 
to  safeguard  the  interests  of  affected 
customers: 

•  An  employee  of  the  institution  has 
obtained  unauthorized  access  to  sensitive 
customer  information  meuntained  in  either 
paper  or  electronic  form; 

•  A  cyber  intruder  has  broken  into  an 
institution's  imencrypted  database  that 
contains  sensitive  customer  information; 

•  Computer  equipment  such  as  a  laptop 
computer,  floppy  disk,  CD-ROM,  or  other 
electronic  media  containing  sensitive 
customer  information  has  been  lost  or  stolen; 

•  An  institution  has  not  properly  disposed 
of  customer  records  containing  sensitive 
customer  information;  or 

•  The  institution's  third  party  service 
provider  has  experienced  any  of  the 
incidents  described  above,  in  connection 
with  the  institution's  sensitive  customer 
information. 

Examples  of  When  Notice  Is  Not  Expected 

An  institution  is  not  expected  to  give 
notice  when  it  becomes  aware  of  an  incident 
of  unauthorized  access  to  customer 
information,  and  the  institution,  after  an 
appropriate  investigation,  can  reasonably 
conclude  that  misuse  of  the  information  is 
unlikely  to  occur  and  takes  appropriate  steps 
to  safeguard  the  interests  of  affected 
customers.  For  example,  an  institution  would 
not  need  to  notify  affected  customers  in 
connection  with  the  following  incidents: 

•  The  institution  is  able  to  retrieve 
sensitive  customer  information  that  has  been 
stolen,  and  reasonably  concludes,  based 
upon  its  investigation  of  the  incident,  that  it 
has  done  so  before  the  information  has  been 
copied,  misused  or  transferred  to  another 
person  who  could  misuse  it; 

•  The  institution  determines  that  sensitive 
customer  information  was  improperly 
disposed  of,  but  can  establish  that  the 
information  was  not  retrieved  or  used  before 
it  was  destroyed; 

•  A  hacker  accessed  files  that  contain  only 
customer  names  and  addresses;  or 

•  A  laptop  computer  containing  sensitive 
customer  information  is  lost,  but  the  data  is 
encrypted  and  may  only  be  accessed  with  a" 
secure  token  or  similarly  secure  access 
device. 


Dated:  July  31,  2003. 
Mark  |.  Tenhundfeld. 

Assistant  Director,  Office  of  the  Comptroller 
of  the  Currency. 

By  the  Board  of  Governors  cf  the  Federal 
Reserve  System  on  August  5,  2003. 
Jeimifer  J.  Johnson, 
Secretary  of  the  Board. 

Dated:  August  6,  2003. 
Michael  ].  Zamorski, 

Director,  Division  of  Supervision  and 
Consumer  Protection,  Federal  Deposit 
Insurance  Corporation. 

Dated:  July  30,  2003. 
James  E.  Gilleran, 
Director. 
[FR  Doc.  03-20440  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  6720-01-P:  4810-33-P-,  SZIO-I-P;  6714- 
01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  5558 

agency:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportiuiity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Ciuxently,  the  IRS  is  soliciting 
comments  concerning  Form  5558. 
Application  for  Extension  of  Time  To 
File  Certain  Employee  Plan  Returns. 
DATES:  Written  comments  should  be 
received  on  or  before  October  14.  2003 
to  be  assiu'ed  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407. 
1111  Constitution  Avenue  NW.. 
Washington.  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Extension  of   " 
Time  To  File  Certain  Employee  Plan 
RetiUTis. 
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OMB  Number:  1545-0212. 
Form  Number:  5558. 
Abstract:  This  form  is  used  by 
employers  to  request  an  extension  of 
time  to  file  the  employee  plan  annual 
information  return/report  (Form  5500 
series)  or  the  employee  plan  excise  tax 
return  (Form  5330).  The  data  supplied 
on  Form  5558  is  used  to  determine  if 
such  extension  of  time  is  warranted. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
335,000. 

Estimated  Time  Per  Response:  33 
minutes. 

Estimated  Total  ArmuaJ  Burden 
Hours:  185,724. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siunmarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  biu-den  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piurhase  of  services 
to  provide  information. 

Approved:  July  29,  2003. 
Glenn  Kirkland, 
IBS  Beports  Clearance  Officer. 
(FR  Doc.  03-20475  Filed  8-11-03;  8:45  am] 

BILUNG  COD6  4S30-01-I> 


DEPARTIMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8872 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Form  8872, 
Political  Organization  Report  of 
Contributions  and  Expenditm^s. 
DATES:  Written  comments  should  be 
received  on  or  before  October  14.  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  Glenn  Kirkland.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407. 
1111  Constitution  Avenue  NW.. 
Washington.  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Lamice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Political  Organization  Report  of 
Contributions  and  Expenditures. 

OMB  Number:  1545-1696. 

Form  Number:  8872. 

Abstract:  Internal  Revenue  Code 
section  527(j)  requires  certain  political 
organizations  to  report  contributions 
received  and  expenditures  made  after 
July  1.  2000.  Every  section  527  poUtical 
organization  that  accepts  a  contribution 
or  makes  an  expenditure  for  an  exempt 
fiuiction  during  the  calendar  year  must 
file  Form  8872  except  for:  A  political 
organization  that  is  not  required  to  file 
Form  8871,  or  a  state  or  local  committee 
of  a  political  party  or  political 
committee  of  a  state  or  local  candidate. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-profit 
institutions. 

Estimated  Number  of  Respondents: 
40.000. 


Estimated  Time  Per  Response:  10 
hours..  47  minutes. 

Estimated  Total  Aimual  Burden 
Hours.  431.200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  retiuns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biu'den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu°chase  of  services 
to  provide  information. 

Approved:  July  29,  2003. 
Glenn  Kirkland, 
IRS  Beports  Clearance  Officer. 
[FR  Doc.  03-20476  Filed  8-11-03;  8:45  am] 

BILUNG  CODE  4«30-«1-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

[FI-88-86] 

Proposed  Collection;  Comment 
Request  For  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasiuy,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
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opportunity  tc  comment  on  proposed 
and/or  contini  ling  information 
collections,  as  required  by  the 
Paperwork  Re  iuction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A}). 
Currently,  the  IRS  is  soliciting 
comments  cor  cerning  an  existing  final 
regulation,  FI- -88-86  (TD  8458J,  Real 
Estate  Mortgaj  e  Invesknent  Conduits 
{1.860E-2(a)(S ),  1.860E-2(a)(7),  and 
1.860E-2{b)(2  ). 

DATES:  Writtei  i  comipents  should  be 
received  on  oi  before  October  14,  2003 
to  be  assured  (if  consideration. 
ADDRESSES:  Di  rect  all  written  comments 
to  Glenn  KirkJ  Emd,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
x\venueNW.,  ^Vashington,  DC  20224. 
FOR  FURTHER  IIIF0RMAT10N  CONTACT: 
Requests  for  a  iditional  information  or 
copies  of  the  i  iformation  collection 
should  be  directed  to  Allan  Hopkins  at 
(202)  622-3173,  or  at  Internal  Revenue 
Service,  room  B407, 1111  Constitution 
Avenue  NW.,  A^ashington,  DC  20224,  or 
through  the  In  temet  at 
Allan.M.Hopk  'ns@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Real  Estate  Mortgage  Investment 
Conduits. 

OMB  Numb  ?r;  1545-1276. 

Regulation  i  'roject  Number:  Fl-88-86. 

Abstract:  In  ernal  Revenue  Code 
section  860E(e )  imposes  an  excise  tax  on 
the  transfer  of  a  residual  interest  in  a 
real  estate  moi  tgage  investment  conduit 
(REMIC)  to  a  c  isqualified  party.  The 
amount  of  the  tax  is  based  on  the 
present  value  3f  the  remaining 
anticipated  ex  :ess  inclusions.  This 
regulation  req  lires  the  REMIC  to 
furnish,  on  re<  uest  of  the  party 
responsible  fo  •  the  tax,  information 
sufficient  to  c(  impute  the  present  value 
of  the  anticipated  excess  inclusions.  The 
regulation  als(  >  provides  that  the  tax  will 
not  be  impose  i  if  the  record  holder 
furnishes  to  tl:  e  pass-thru  or  transferor 
an  affidavit  sti  ting  that  the  record 
holder  is  not  a  disqualified  party. 

Current  Act  ons:  There  is  no  change  to 
this  existing  r(  gulation. 

Type  of  Rev  ew:  Extension  of  OMB 
approval. 

Affected  Pu  ^lic:  Business  or  other  for- 
profit  organize  tions. 

Estimated  [\  umber  of  Respondents: 
1,600. 

Estimated  1  ime  Per  Respondent:  20 
minutes. 

Estimated  7  otal  Annual  Burden 
Hours:  525. 

The  followi  ig  paragraph  applies  to  all 
of  the  collectii  ms  of  information  covered 
by  this  notice: 

An  agency  i  lay  not  conduct  or 
sponsor,  and  <  person  is  not  required  to 
respond  to,  a  i  lollection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  5,  2003. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-20477  Filed  8-11-03;  8:45  am] 

BIl.UNG  C00£  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  of  the  Area  1  Taxpayer 
Advocacy  Panel  (This  Panel  Covers 
the  States  of  New  York,  Connecticut, 
Massachusetts,  Rhode  Island,  New 
Hampshire,  Vermont  and  Maine) 

agency:  Internal  Revenue  Service  (IRS) 

Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  Area 
1  Taxpayer  Advocacy  Panel  will  be 
conducted  (via  teleconference)  to 
discuss  various  IRS  issues.  The  public  is 
invited  to  make  oral  comments. 
DATES:  The  meeting  will  be  held 
Tuesday,  August  26,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Marisa  Knispel  at  telephone  number 
888-912-1227  (toll-fi-ee),  or  718-488- 
3557  (non  toll-free). 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 


Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  open  meeting  of  the  Area  1 
Taxpayer  Advocacy  Panel  (TAP)  will  be 
held  Tuesday,  August  26,  2003  from  1 
pm  EDT  to  2  pm  EDT  via  a  telephone 
conference  call.  The  public  is  invited  to 
make  oral  comments.  Individual 
comments  will  be  limited  to  5  minutes. 
Due  to  limited  conference  lines, 
notification  of  intent  to  participate  in 
the  telephone  conference  call  meeting 
must  be  made  in  advance  with  Marisa 
Knispel.  Mrs.  Knispel  can  be  reached  at 
888-912-1227  or  718-488-3557.  If  you 
would  like  to  have  the  TAP  consider  a 
written  statement,  please  call  888-912- 
1227  or  718-488-3557,  or  write  Marisa 
Knispel,  TAP  Office,  10  MetroTech 
Center,  625  Fulton  Street,  Brooklyn,  NY 
11201,  or  post  yoiu:  comments  to  the 
Web  site:  http://www.improveirs.org. 
The  agenda  will  include  the  following: 
Various  IRS  issues. 

Dated:  August  6,  2003. 
Tersheia  Carter, 

Acting  Director,  Taxpayer  Advocacy  Panel. 
[FR  Doc.  03-20474  Filed  8-11-03;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Thrift  Supervision 

[No.  2003-34] 

2003-2008  Strategic  Plan  Notice; 
Request  for  Comments 

AGENCY:  Office  of  Thrift  Supervision 

(OTS),  Treasury. 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  Office  of  Thrift 
Supervision  (OTS)  updates  its  Sfrategic 
Plan  every  three  years.  The  mission  and 
strategic  goals  contained  in  the  plan 
support  statutory  and  regulatory 
requirements,  ciu-rent  and  long-range 
industry  issues,  feedback  from 
stakeholders,  and  long-range  strategic 
objectives.  The  goeds  and  objectives  are 
implemented  through  annual 
performance  plans. 

OTS  requests  comments  on  its  draft 
2003-2008  Strategic  Plan.  The  draft 
Plan  is  available  on  the  OTS  Internet 
site  at  ivuTV.ofs.freas.gov  under  About 
OTS:  Plans  and  Reports. 
DATES:  Comments  must  be  submitted  by 
August  22,  2003. 

ADDRESSES:  Mail:  Send  comments  to: 
Strategic  Plan  Comments,  ISAF,  Office 
of  Thrift  Supervision,  1700  G  Street, 
NW.,  Washington,  DC  20552  Attention: 
Paula  Lane,  No.  2003-34.  Commenters 
should  be  aware  that  there  have  been 
vmpredictable  and  lengthy  delays  in 
postal  deliveries  to  the  Washington,  DC 
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area  and  may  prefer  to  make  their 
comments  via  facsimile,  e-mail,  or  hand 
delivery. 

Delivery:  Hand  deliver  comments  to 
the  Guard's  Desk,  East  Lobby  Entrance, 
1700  G  Street,  NW.,  from  9  a.m.  to  4 
p.m.  on  business  days.  Attention: 
Strategic  Plan  Conunents,  Paula  Lane, 
No.  2003-34. 

Facsimiles:  Send  facsimile 
transmissions  to  Fax  nimiber  (202)  906- 


6700,  Attention:  Paula  Lane  No.  2003- 
34. 

E-Mail:  Send  e-mails  to 
Paula.Lane@ots.treas.gov,  Subject: 
Strategic  Plan  Comments  No.  2003-34, 
and  include  your  name  and  telephone 
nimiber. 

FOR  FURTHER  INFORMATION  CONTACT: 
Paula  Lane,  Financial  Reporting 
Analyst,  (202)  906-6727,  Quality 
Assurance  &  Management  Support,  or 
Barbara  Taylor,  Director,  Quality 


Assurance  &  Management  Support, 
Information  Systems,  Administration  & 
Finance,  (202)  906-7510,  Office  of 
Thrift  Supervision,  1700  G  Street,  NW., 
Washington,  DC  20552. 

Dated:  July  31,  2003. 

By  the  Office  of  Thrift  Supervision. 
James  E.  Gilleran, 
Director. 
[FR  Doc.  03-20472  Filed  8-11-03:  8:45  am] 

BILLING  CODE  6720-Of-^ 
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This  section  of  tlie  FEDERAL  REGISTER 
contains  editona  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  docupients.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register  Agency  prepared  corrections  are 
issued  as  signeq  documents  and  appear  in 
the  appropnate  (Jocument  categories 
elsewttere  in  thai  issue 


June  26,  2003  make  the  following 
correction: 

§81.305    [Corrected] 

On  page  37978,  in  §81.305,  the  table 
is  being  reprinted  in  its  entirety. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 
[CA-282-0389;  FRL-7515-4] 

Approval  and  Promulgation  of 
Implementatian  Plans  and  Designation 
of  Areas  for  Air  Quality  Planning 
Purposes;  1-Hour  Ozone  Standard  for 
San  Diego,  California 


Correction 

In  rule  docuknent 
on  page  37976 


03-16029  beginning 
in  the  issue  of  Thursday, 


California— Ozone  (1.-Hour  Standard) 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date' 


Type 


San  Diego  Area 


San  Diego  County 


7/28/03 


Attainment 


This  date  is  flovember  15,  1990,  unless  othenvise  noted. 
[FR  Doc.  03-16*29  Filed  8-11-03;  8:45  am) 

BUXING  COOE  ISO!  -01-0 


o     1=1 


Tuesday, 
August  12,  2003 


Part  n 


Department  of 
Health  and  Human 
Services 


Centers  for  Medicare  &  Medicaid  Services 


42  CFR  Parts  410  and  419 
Medicare  Program;  Changes  to  the 
Hospital  Outpatient  Prospective  Payment 
System  and  Calendar  Year  2004  Payment 
Rates;  Proposed  Rule 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  M^kare  &  Medicaid 
Services 

42  CFR  Parts  410  and  419 

[CMS-1471-P]  I 
RIN0938-AL19 

Medicare  Program;  Changes  to  ttie 
Hospital  Outpatient  Prospective 
Payment  System  and  Calendar  Year 
2004  PaymenI  Rates 

AGENCY:  Centers  for  Medicare  & 
Medicaid-Services  (CMS).  HHS. 

ACTION:  Propoi  ed  rule. 


SUMMARY:  Thii  proposed  rule  would 
revise  the  Mec  icare  hospital  outpatient 
prospective  pa  yment  system  to 
implement  ap  )licable  statutory 
requirements  <  nd  changes  arising  from 
our  continuinj  experience  with  this 
system.  In  add  ition,  it  would  describe 
proposed  char  ges  to  the  amounts  and 
factors  used  to  determine  the  payment 
rates  for  Medi(  ;are  hospital  outpatient 
services  paid  v  inder  the  prospective 
payment  syste  m.  These  changes  would 
be  applicable  i  o  services  furnished  on  or 
after  January  1.  2004. 
DATES:  We  wii  consider  comments  if 
we  receive  thetn  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  October  6,  2003. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-1471-P.  Because  of 
staff  and  resoi  rce  limitations,  we  cannot 
accept  comme  its  by  facsimile  (FAX) 
transmission  c  r  e-mail. 

Mail  written  comments  (one  original 
and  two  copie  0  to  the  following  address 
ONLY: 

Centers  for  M(  dicare  &  Medicaid 
Services.  Department  of  Health  and 
Human  Sen  ices,  Attention:  CMS- 
1471-P.  P.G.  Box  8018.  Baltimore. 
MD21244-JI018. 
Please  allow  sufficient  time  for  mailed 

comments  to  I  e  timely  received  in  the 

event  of  deliv(  ry  delays. 
If  you  prefei ,  you  may  deliver  (hy 

hand  or  courii  r)  your  written  comments 

(one  original  a  nd  two  copies)  to  one  of 

the  following  iddresses: 

Room  445-G,  iubert  H.  Humphrey 
Building,  2C  0  Independence  Avenue, 
SW..  Washington.  DC  20201.  or  Room 
C5-14-03.  >  500  Security  Boulevard. 
Baltimore.  MD  21244-1850. 
(Because  aci  :ess  to  the  interior  of  the 

HHH  Building  is  not  readily  available  to 

persons  witha  ut  Federal  Government 

identification-  commenters  are 


encouraged  to 


leave  their  comments  in 


the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  persons  wishing  to  retain 
a  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

We  encourage  commenters  submitting 
as  comments  information  that  contains 
beneficiary  specific  information  (for 
example,  medical  records,  or  invoices 
with  beneficiary  identification)  to 
remove  any  individually  identifiable 
information,  such  as  information  that 
identifies  an  individual,  diagnoses, 
addresses,  telephone  numbers, 
attending  physician,  medical  record 
number,  or  Medicare  or  other  insurance 
number.  Moreover,  individually 
identifiable  beneficiary  medical  records, 
including  progress  notes,  medical 
orders,  test  results,  consultation  reports, 
and  photocopies  of  checks  from 
hospitals  or  other  documents  that 
contain  bank  routing  numbers  should 
not  be  submitted  to  us.  Persons  or 
organizations  submitting  proprietary 
information  as  public  comments  must 
designate  in  writing  if  part  or  all  of  the 
information  contained  in  such 
comments  should  be  considered  as 
exempt  from  disclosiu-e  under 
Exemption  4  of  the  Freedom  of 
Information  Act  (FOIA).  Generally, 
Exemption  4  of  the  FOIA  protects  trade 
secrets  and  commercial  or  financial 
information  that  is  privileged  or 
confidential,  and  affords  the  same 
protections  as  the  Trade  Secrets  Act, 
which  is  also  applicable.  We  will 
attempt  to  keep  confidential  and  protect 
from  disclosure  information  that 
qualifies  mider  Exemption  4.  However, 
only  data  that  can  be  aveiilable  for 
public  inspection  would  be  used  for  the 
final  rule.  For  information  on  viewing 
public  comments,  see  the  beginning  of 
the  SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dana  Burley.  (410)  786-4532— 
outpatient  prospective  payment  issues; 
Suzanne  Asplen,  (410)  786-4558  or  Jana 
Petze,  (410)  786-9374— partial 
hospitalization  and  community  mental 
health  centers  issues. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Mediccdd 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 


through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
call  (410)  786-7197. 

Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  dociunent,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expfration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-888-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  dociunent  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

To  assist  readers  in  referencing 
sections  contained  in  this  dociunent,  we 
are  providing  the  following  table  of 
contents. 
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D.  Estimated  Impacts  of  This  Proposed 
Rule  on  Hospitals 

E.  Projected  Distribution  of  Outlier 
Payments 

F.  Estimated  Impacts  of  This  Proposed 
Rule  on  Beneficiaries 

Addenda 

Addendum  A — List  of  Ambulatory  Payment 

Classifications  (APCs)  with  Status 

Indicators,  Relative  Weights,  Payment 

Rates,  and  Copayment  Amounts 
Addendum  B— Payment  Status  by  HCPCS 

Code,  and  Related  Information 
Addendum  C — Hospital  Outpatient  Payment 

for  Procedures  by  APC:  Displayed  on  Web 

Site  Only 
Addendum  D — Payment  Status  Indicators  for 

the  Hospital  Outpatient  Prospective 

Payment  System 
Addendum  E— CPT  Codes  That  Would  Be 

Paid  Only  as  Inpatient  Procedures 
Addendum  H — Wage  Index  for  Urban  Areas 
Addendum  I — Wage  Index  for  Rural  Areas 
Addendum  J — Wage  Index  for  Hospitals  That 

Are  Reclassified 
Addendum  L — Packaged  Nonchemotherapy 

Infusion  Drugs 
Addendum  M — Separately  Paid 

Nonchemotherapy  Infusion  Drugs 
Addendum  N — Packaged  Chemotherapy 

Drugs  Other  Than  Infusion 
Addendum  O — Separately  Paid 

Chemotherapy  Drugs  Other  Than  Infusion 
Addendum  P — Packaggd^hemotherapy 

Drugs  Infusion  Only 
Addendum  Q — Separately  Paid 

Chemotherapy  Drugs  Infusion  Only 

Alphabetical  List  of  Acronyms  Appearing  in 
the  Proposed  Rule 

ACEP — American  College  of  Emergency 

Physicians 
AHA — American  Hospital  Association 
AHIMA — ^American  Health  Information 

Management  Association 
AMA — American  Medical  Association 
APC — Ambulatory  payment  classification 
ASC — Ambulatory  surgical  center 
AWP — Average  wholesale  price 
BBA— Balanced  Budget  Act  of  1997 
BIP A— Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection  Act 
of  2000 
BBRA— Medicare,  Medicaid,  and  SCHIP 

Balanced  Budget  Refinement  Act  of  1999 
CAH — Critical  access  hospital 
CCR — Cost  center  specific  cost-to-charge  ratio 
CMHC — Community  mental  health  center 
CMS — Centers  for  Medicare  &  Medicaid 
Services  (Formerly  known  as  the  Health 
Care  Financing  Administration) 
CPT — [Physicians']  Current  Procedural 
Terminology,  Fourth  Edition,  2002, 
copyrighted  by  the  American  Medical 
Association 
CY — Calendar  year 
DMEPOS — Durable  medical  equipment, 

prosthetics,  orthotics,  and  supplies 
DRG — Diagnosis-related  group 
DSH — Disproportionate  Share  Hospital 
EACH — Essential  Access  Community 

Hospital 
E/M — Evaluation  and  management 
ESRD — End-stage  renal  disease 


FACA — Federal  Advisory  Committee  Act 

FDA — Food  and  Drug  Administration 

FI— 'Fiscal  intermediary 

FSS— Federal  Supply  Schedule 

FY — Federal  fiscal  year 

HCPCS — Healthcare  Common  Procedure 

Coding  System 
HCRIS — Hospital  Cost  Report  Information 

System 
HHA — Home  health  agency 
HIPAA — Health  Insurance  Portability  and 

Accountability  Act  of  1996 
ICD-9-CM— International  Classification  of 
Diseases,  Ninth  Edition,  Clinical 
Modification 
IME — Indirect  Medical  Education 
IPPS — (Hospital)  inpatient  prospective 
payment  system 

rVIG — Intravenous  Immune  Globulin 
LTC — Long  Term  Care 
MedPAC — Medicare  Payment  Advisory 

Commission 
MDH — Medicare  Dependent  Hospital 
MSA — Metropolitan  statistical  area 
NECMA— New  England  County  Metropolitan 

Area 
OCfi — Outpatient  code  editor 
OMB — Office  of  Management  and  Budget 
OPD — (Hospital)  outpatient  department 
OPPS — (Hospital)  outpatient  prospective 

payment  system 
PHP — Partial  hospitalization  program 
PM — Program  memorandum 
PPS — Prospective  payment  system 
PPV — Pneumococcal  pneumonia  (virus) 
PRA — Paperwork  Reduction  Act 
RF A— Regulatory  Flexibility  Act 
RRC— Rural  Referral  Center 
SBA — Small  Business  Administration 
SCH — Sole  Community  Hospital 
SDP — Single  drug  pricer 
SI — Status  Indicator 
TEFRA — Tax  Equity  and  Fiscal 

Responsibility  Act 
TOPS— Transitional  outpatient  payments 
USPDI— United  States  Pharmacopoeia  Drug 
Information 

I.  Background 

A.  Authority  for  the  Outpatient 
Prospective  Payment  System 

When  the  Medicare  statute  was 
originally  enacted.  Medicare  payment 
for  hospital  outpatient  services  was 
based  on  hospital-specific  costs.  In  an 
effort  to  ensure  that  Medicare  and  its 
beneficiaries  pay  appropriately  for 
services  and  to  encourage  more  efficient 
delivery  of  care,  the  Congress  mandated 
replacement  of  the  cost-based  payment 
methodology  with  a  prospective 
payment  system  (PPS).  The  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33),  enacted  on  August  5,  1997,  added 
section  1833(t)  to  the  Social  Security 
Act  (the  Act)  authorizing 
implementation  of  a  PPS  for  hospital 
outpatient  services.  The  Balanced 
Budget  Refinement  Act  of  1999  (BBRA) 
(Pub.  L.  106-113),  enacted  on  November 
29,  1999.  made  major  changes  that 
affected  the  hospital  outpatient  PPS 
(OPPS).  The  Medicare.  Medicaid,  and 
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SCHIP  Benefi  s 
Protection  Ac 
106-554), 
2000,  made 
OPPS.  The 
for  services 
1.  2000. 


Improvement  and 
of  2000  (BIPA)  (Pub.  L. 
on  December  21, 
fiirther  changes  in  the 
OI  'PS  was  first  implemented 
fiimished  on  or  after  August 


B.  Summary  (^ 
Outpatient 


f  Rulemaking  for  the 
Pt  jspective  Payment  System 


•  On  Septe  nber  8,  1998,  we 
published  a  p  oposed  rule  (63  FR 
47552)  to  esta  ilish  in  regulations  a  PPS 
for  hospital  oi  itpatient  services,  to 
eliminate  the  formula-driven 
overpayment  or  certain  hospital 
outpatient  seririces,  and  to  extend 
reductions  in  payment  for  costs  of 
hospital  outpitient  services.  On  June  30, 
1999,  we  pub  ished  a  correction  notice 
(64  FR  35258]  to  correct  a  number  of 
technical  and  tjrpographic  errors  in  the 
September  19}8  proposed  rule 
including  the  proposed  amounts  and 
factors  used  t6  determine  the  payment 
rates. 

•  On  April  7,  2000,  we  published  a 
final  rule  witl  i  comment  period  (65  FR 
18434)  that  ac  dressed  the  provisions  of 
the  PPS  for  hospital  outpatient  services 
scheduled  to  pe  effective  for  services 
furnished  on  Or  after  July  1,  2000.  Under 
this  system.  Medicare  payment  for 
hospital  outpatient  services  included  in 
the  PPS  is  made  at  a  predetermined, 
specific  rate.  These  outpatient  services 
are  classified  iccording  to  a  list  of 
ambulatory  pi  lyment  classifications 
(APCs).  The  /  pril  7,  2000  final  rule 
with  commeni  period  also  established 
requirements  for  provider  departments 
and  provider-based  entities  and 
prohibited  Medicare  payment  for 
nonphysicianj  services  furnished  to  a 
hospital  outpatient  by  a  provider  or 
supplier  other  than  a  hospital  unless  the 
services  are  ft  mished  under 
arrangement,  n  addition,  this  rule 
extended  reductions  in  payment  for 
costs  of  hospi  tal  outpatient  services  as 
required  by  tl  e  BBA  and  amended  by 
the  BBRA.  M<  dicare  regulations 
governing  the  hospital  OPPS  are  set 
forth  at  42  CF  ?-part  419. 

•  On  Jime  !  0,  2000,  we  published  a 
notice  (65  FR  40535)  announcing  a 
delay  in  implsmentation  of  the  OPPS 
from  July  1,  2  300  to  August  1,  2000.  We 
implemented  the  OPPS  on  August  1, 
2000. 

•  On  August  3,  2000,  we  published 
an  interim  fin  al  rule  with  comment 
period  (65  FR  47670)  that  modified 
criteria  that  m  e  use  to  determine  which 
medical  devi(  es  are  eligible  for 
transitional  piss-through  payments.  The 
August  3,  20t  0  rule  also  corrected  and 
clarified  certJ  in  provider-based 


provisions  included  in  the  April  7,  2000 
rule. 

•  On  November  13,  2000,  we 
published  an  interim  final  rule  with 
conunent  period  (65  FR  67798).  This 
rule  provided  for  the  aimual  update  to 
the  amounts  and  factors  for  OPPS 
payment  rates  effective  for  services 
furnished  on  or  after  January  1,  2001. 
We  implemented  the  2001  OPPS  on 
January  1,  2001.  We  also  responded  to 
public  comments  on  those  portions  of 
the  April  7,  2000  final  rule  that 
implemented  related  provisions  of  the 
BBRA  and  public  comments  on  the 
August  3,  2000  rule. 

•  On  November  2,  2001,  we 
published  a  final  rule  (66  FR  55857)  that 
aimounced  the  Medicare  OPPS 
conversion  factor  for  calendar  year  (CY) 
2002.  In  addition,  it  described  the 
Secretary's  estimate  of  the  total  amoimt 
of  the  transitional  pass-through 
payments  for  CY  2002  and  the 
implementation  of  a  uniform  reduction 
in  each  of  the  pass-through  payments 
for  that  year. 

•  On  November  2,  2001,  we  also 
published  an  interim  final  rule  with 
comment  period  (66  FR  55850)  that  set 
forth  the  criteria  the  Secretary  will  use 
to  establish  new  categories  of  medical 
devices  eligible  for  transitional  pass- 
through  payments  under  Medicare's 
OPPS. 

•  On  November  30,  2001,  we 
published  a  final  rule  (66  FR  59856)  that 
revised  the  Medicare  OPPS  to 
implement  applicable  statutory 
requirements,  including  relevant 
provisions  of  BIPA,  and  changes 
resulting  from  continuing  experience 
with  this  system.  In  addition,  it 
described  the  CY  2002  payment  rates  for 
Medicare  hospital  outpatient  services 
paid  under  the  PPS.  This  final  rule  also 
announced  a  uniform  reduction  of  68.9 
percent  to  be  applied  to  each  of  the 
transitional  pass-through  payments  for 
certain  categories  of  medical  devices 
and  drugs  and  biologicals. 

•  On  December  31,  2001,  we 
pubhshed  a  final  rule  (66  FR  67494)  that 
delayed,  imtil  no  later  than  April  1, 
2002,  the  effective  date  of  CY  2002 
payment  rates  and  the  uniform 
reduction  of  transitional  pass-through 
payments  that  were  announced  in  the 
November  30,  2001  final  nde.  In 
addition,  this  final  rule  indefinitely 
delayed  certain  related  regulatory 
provisions. 

•  On  March  1,  2002,  we  published  a 
final  rule  (67  FR  9556)  that  corrected 
technical  errors  that  affected  the 
amounts  and  factors  used  to  determine 
the  payment  rates  for  services  paid 
under  the  Medicare  OPPS  and  corrected 
the  uniform  reduction  to  be  applied  to 


transitional  pass-through  payments  for 
CY  2002  as  published  in  the  November 
30,  2001  final  rule.  These  corrections 
and  the  regulatory  provisions  that  had 
been  delayed  became  effective  on  April 
1,  2002. 

»  On  November  1,  2002,  we 
published  a  final  rule  (67  FR  66718)  that 
revised  the  Medicare  OPPS  to  update 
the  payment  weights  and  conversion 
factor  for  services  payable  under  the 
2003  OPPS  on  the  basis  of  data  from 
claims  for  services  furnished  from  April 
1,  2001  through  March  31,  2002.  The 
rule  also  removed  from  pass-through 
status  most  drugs  and  devices  that  had 
been  paid  imder  pass-through 
provisions  in  2002  as  required  by  the 
applicable  provisions  of  law  governing 
the  duration  of  pass-through  payment. 

n.  Proposed  Changes  to  the  Ambulatory 
Payment  Classification  (APC)  Groups 
and  Relative  Weights 

Under  the  OPPS,  we  pay  for  hospital 
outpatient  services  on  a  rate-per-service 
basis  that  varies  according  to  the  APC 
group  to  which  the  service  is  assigned. 
Each  APC  weight  represents  the  median 
hospital  cost  of  the  services  included  in 
that  APC  relative  to  the  median  hospital 
cost  of  the  services  included  in  APC 
601,  Mid-Level  Clinic  Visits.  The  APC 
weights  are  scaled  to  APC  601  because 
a  mid-level  clinic  visit  is  one  of  the 
most  frequentiy  performed  services  in 
the  outpatient  setting. 

Section  1833(t)(9)(A)  of  Uie  Act 
requires  the  Secretary  to  review  the 
components  of  the  OPPS  not  less  often 
than  aimually  and  to  revise  the  groups, 
relative  payment  weights,  and  other 
adjustments  to  take  into  account 
changes  in  medical  practice,  changes  in 
technology,  and  the  addition  of  nevv 
services,  new  cost  data,  and  other 
relevant  information  and  factors. 
Section  1833(t){9)(A)  of  the  Act  requires 
the  Secretary,  beginning  in  2001,  to 
consult  with  an  outside  panel  of  experts 
to  review  the  APC  groups  and  the 
relative  payment  weights. 

Finally,  section  1833(t)(2)  of  the  Act 
provides  that,  subject  to  certain 
exceptions,  the  items  and  services 
within  an  APC  group  cannot  be 
considered  comparable  with  respect  to 
the  use  of  resources  if  the  highest 
median  (or  mean  cost,  if  elected  by  the 
Secretary)  for  an  item  or  service  in  the 
group  is  more  than  2  times  greater  than 
the  lowest  median  cost  for  an  item  or 
service  within  the  same  group  (referred 
to  as  the  "2  times  rule"). 

We  use  the  median  cost  of  the  item  or 
service  in  implementing  this  provision. 
The  statute  authorizes  the  Secretary  to 
make  exceptions  to  the  2  times  rule  "in 
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unusual  cases,  such  as  low  volume 
items  and  services." 

For  purposes  of  this  proposed  rule, 
we  analyzed  the  APC  groups  within  this 
statutory  framework. 

A.  Recommendations  of  the  Advisory 
Panel  on  APC  Groups 

1.  Establishment  of  the  Advisory  Panel 
on  APC  Groups 

Section  1833(t)(9)(A)  of  the  Act 
requires  that  we  consult  with  an  outside 
panel  of  experts,  the  Advisory  Panel  on 
APC  Groups  (the  Panel),  to  review  the 
clinical  integrity  of  tlie  groups  and 
weights.  The  Act  specifies  that  the  Panel 
will  act  in  an  advisory  capacity.  This 
expert  panel,  which  is  to  be  composed 
of  representatives  of  providers  subject  to 
the  OPPS  (currently  employed  full-time, 
in  their  respective  areas  of  expertise), 
reviews  and  advises  us  about  the 
clinical  integrity  of  the  APC  groups  and 
their  weights.  The  Panel  is  not  restricted 
to  using  oiu-  data  and  may  use  data 
collected  or  developed  by  organizations 
outside  the  Department  in  conducting 
its  review. 

On  November  21,  2000,  the  Secretary 
signed  the  charter  establishing  an 
"Advisory  Panel  on  APC  Groups."  The 
Panel  is  technical  in  natiu^  and  is 
governed  by  the  provisions  of  the 
Federal  Advisory  Committee  Act 
(FACA)  as  amended  (Pub.  L.  92-463). 

On  November  1,  2002,  the  Secretary 
renewed  the  charter.  The  new  charter 
indicates  that  the  Panel  continues  to  be 
technical  in  nature,  is  governed  by  the 
provisions  of  the  FACA,  may  convene 
"up  to  three  meetings  per  year,"  and  is 
chaired  by  a  Federal  officialo 

To  establish  the  Panel,  we  solicited 
members  in  a  notice  published  in  the 
Federal  Register  on  December  5,  2000 
(65  FR  75943).  We  received  applications 
from  more  than  115  individuals 
nominating  either  a  colleague  or 
themselves.  After  carefully  reviewing 
the  applications,  we  chose  15  highly 
qualified  individuals  to  serve  on  the 
Panel. 

Because  of  the  loss  of  6  Panel 
members  in  March  2003  due  to  the 
expiration  of  terms  of  office,  retirement, 
and  a  career  change,  a  Federal  Register 
notice  was  published  on  February  28, 
2003  (68  FR  9671),  requesting 
nominations  of  Panel  members.  From 
the  40  nominations  we  received,  6  new 
members  have  been  chosen  and  will  be 
identified  on  the  CMS  Web  site. 

2.  The  Panel's  Meetings 

The  first  Panel  meeting  was  held  on 
February  27,  February  28,  and  March  1, 
2001.  During  the  2001  meeting,  the 
Panel  members  felt  that  requiring 


consistency  for  all  presentations  with 
regard  to  format,  data  submission,  and 
general  information  would  assist  them 
in  analyzing  the  submissions  and 
presentations  and  making 
recommendations.  Therefore,  upon  the 
Panel's  recommendation,  the  Research 
Subcommittee  was  established  during 
the  2001  meeting. 

The  Panel  began  its  2002  meeting  on 
January  22,  2002,  by  considering  the 
Research  Subcommittee's 
recommendation  to  the  Panel  on 
requirements  for  written  submissions 
and  oral  presentations.  The  Research 
Subcommittee  recommended  that  all 
ftiture  oral  presentations  and  written 
submissions  contain  the  following: 

•  Name,  address,  and  telephone 
number  of  the  proposed  presenter. 

•  Financial  relationship(s),  if  any, 
with  any  company  whose  products, 
services,  or  procedures  are  imder 
consideration. 

•  CPT  ([Physicians']  Current 
Procedural  Technology)  codes  involved. 

•  APC(s)  affected. 

•  Description  of  the  issue. 

•  Clinical  description  of  the  service 
imder  discussion,  with  comparison  to 
other  services  within  the  APC. 

•  Description  of  the  resource  inputs 
associated  with  the  service  imder 
discussion,  with  a  comparison  to 
resource  inputs  for  other  services  within 
the  APC. 

•  Recommendations  and  rationale  for 
change. 

•  Expected  outcome  of  change  and 
potential  consequences  of  no  change. 

The  Panel  adopted  these 
Subconunittee  recommeudations. 

The  third  Panel  meetii^  was  held  on 
January  21  and  22,  2003.  to  discuss  the 
APCs  of  the  newly  implemented  2003 
OPPS.  We  published  a  notice  in  the 
Federal  Register  on  December  27,  2002 
(67  FR  79107),  to  aimounce  the 
following:  The  location  and  time  of  the 
third  Panel  meeting;  a  list  of  agenda 
items;  and  that  the  meeting  was  open  to 
the  public.  In  that  document,  we 
solicited  public  comment  specifically 
on  the  items  included  on  the  agenda  for 
the  January  2003  Panel  meeting.  In  this 
section,  "commenter"  refers  to  entities 
that  provided  romments  in  response  to 
that  Federal  Register  notice.  We  also 
provided  additional  information  about 
the  Panel  meeting  through  a  press 
release  and  on  the  CMS  Web  site. 
Presentations  for  the  2003  meeting  met, 
at  a  minimum,  the  adopted  guidelines 
for  presentations  referred  to  above. 

3.  Establishment  of  an  Observation 
Subcommittee 

At  the  third  aimual  meeting  in 
January  2003,  the  Panel  suggested 


numerous  changes  to  the  APCs  (listed 
below)  and  that  a  subcommittee  be 
established  to  review  observation  issues, 
such  as  allowable  International 
Classification  of  Diseases,  clinical 
modification  codes,  and  operational 
issues.  Therefore,  before  the  close  of  the 
third  annual  meeting,  the  Observation 
Subcommittee  was  established.  Other 
Panel  members  that  are  not  currently 
participating  in  this  subconunittee  are 
welcome  to  take  part  in  this 
subcommittee,  which  is  tasked  with 
reviewing  International  Classification  of 
Disease  Codes,  clinical  modification 
codes,  and  operational  issues  related  to 
observation.  This  subcommittee  will 
report  its  findings  to  the  Panel  in  1  year. 

4.  Recommendations  of  the  Advisory 
Panel  and  Our  Responses 

In  this  section,  we  consider  the 
Panel's  reconunendations  affecting 
specific  APCs.  The  Panel  based  its 
recommendations  on  claims  data  for  the 
period  April  1,  2002  through  September 
30,  2002.  This  data  set  comprises  a 
portion  of  the  data  that  will  be  used  to 
set  2004  payment  rates.  APC  tides  in 
this  discussion  are  those  that  existed 
when  the  APC  Panel  met  in  January 
2003.  In  a  few  cases,  APC  titles  have 
been  changed  for  this  proposed  rule, 
and,  therefore,  some  APCs  do  not  have 
the  same  tide  in  Addendum  A  as  they 
have  in  this  section. 

The  Panel  s  agenda  included  APCs 
that  our  staff  believe  violate  the  2  times 
rule  as  well  as  APCs  for  which 
comments  were  submitted.  As  discussed 
below,  the  Panel  sometimes  declined  to 
recommend  a  change  in  an  APC  even 
though  the  APC  appeared  to  violate  the 
2  times  rule.  In  section  II. B  of  this 
preamble,  we  discuss  our  proposals 
regarding  the  2  times  rule  based  on  the 
April  1,  2002  through  December  31, 
2002  data  that  we  used  to  determine  the 
proposed  2004  APC  relative  weights. 
Section  II.  B  also  details  the  criteria  we 
used  when  deciding  to  propose 
exceptions  to  the  2  times  rule. 
a.  Debridement  and  Destruction. 
APC  0012:  Level  I  Debridement  & 
Destruction. 

APC  0013:  Level  II  Debridement  & 
Destruction. 

We  expressed  concern  to  the  Panel 
that  APCs  0012  and  0013  appear  to 
violate  the  2  times  rule.  In  order  to 
remedy  these  violations,  we  asked  the 
Panel  to  consider  the  following  changes: 

(1)  Move  the  following  codes  from 
APC  0013  to  APC  0012: 


HCPCS 

Description 

11001  

11302  

Debride  infected  skin  add-on. 
Shave  skin  lesion. 
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HCPCS 


15786 
15793 
15851 
16000 
16025 


Ab  asion.  lesion,  single. 
Ch  ;mk:al  peel,  nonfacial. 
Re  noval  of  sutures 
Init  al  treatment  of  t>um(s). 
Treatment  of  bum(s). 


co<  e 


(2)  Move 
lesions,  over  4 
0013. 

The  Panel  agreed  with  our  staff  and 
recommended  that  we  make  these 
;  p  opose  to  accept  the 
recomi  lendation. 


Level 


changes 
Panel's 

b.  Excision/Biopsy. 

APC  0019 

APC0020 

APC  0021 

We  expressejd 
that  APCs  001 
violate  the  2  titnes 
remedy  these  \  io 
Panel  to  cnnsi^er 


Level 
Level 


Table  1.— HCPCS  Codes  Proposed  To  Be  Redistributed  Froh/i  APCs  0071  and  0072  to  APCs  0071,  Q072,  and 

0073 


31505 
31575 
31720 


17;  0 


resc  urce  i 


at 


The  Panel 
make  the  abov^ 
accept  the 
with  the  excedt 
After  reviewin  5 
claims  data 
time  the  Panel 
CPT  code  31 
reflects  its 
Therefore,  we 
31720  in  APC 

d.  Cardiac 
Pressure  Moni 

APC  0097 
Blood  Pressuri 

We  expresse  d 
that  APC  0097 
times  rule.  We 
recommend  o 
violation,  and 
0097  into  two 
recommended 
0097  should 
based  on  clinii  :al 
considerations 
the  Panel's 
make  no 
We  plan  to 
Panel's  agend; 

e. 

APC  0099: 

APC  0340: 
Procediues. 

We  express*  d 
that  APC  0098 


chan;  ;e: 
pl<  c 


Electrocai  diogra 


M 


Description 


(1)  Move  the  following  HCPCS  codes 
from  APC  0019  to  a  new  APC: 


11057  (Trim  skin 
from  APC  0012  to  APC 


HCPCS 

Description 

11755  

Biopsy,  nail  unit. 

11976  

Removal  of  contraceptive  cap. 

24200  

Removal  of  arm  foreign  txHJy. 

28190  

Removal  of  foot  foreign  body. 

56605  

Biopsy  of  vulva/perineum. 

56606  

Biopsy  of  vulva/perineum. 

69100 Bkjpsy  of  external  ear. 

(2)  Move  the  following  HCPCS  codes 
from  APC  0020  to  APC  002 1 : 


i  Excision/Biopsy. 

n  Excision/Biopsy. 

in  Excision/Biopsy, 
concern  to  the  Panel 
and  0020  appear  to 

rule.  In  order  to 
lations,  we  asked  the 
the  following  changes: 


HCPCS 

Description 

11404  

11423  

11604  

11623  

Removal  of  skin  lesion. 
Removal  of  skin  lesion. 
Removal  of  skin  lesion. 
Removal  of  skin  lesion. 

The  Panel  reconunended  that  we  not 
change  the  structure  of  APCs  0019, 


0020,  and  0021  at  this  time  in  the 
interest  of  preserving  clinical 
homogeneity.  We  propose  to  accept  the 
Panel's  recommendation  that  we  make 
no  changes  to  the  structure  of  these 
APCs  for  2004.  We  plan  to  place  these 
APCs  on  the  Panel's  agenda  for  the  2005 
update. 

c.  Thoracentesis/Lavage  Procedures 
and  Endoscopies. 

APC  0071:  Level  I  Endoscopy  Upper 
Airway. 

APC  0072:  Level  II  Endoscopy  Upper 
Airway. 

APC  0073:  Level  III  Endoscopy  Upper 
Airway. 

We  expressed  concern  to  the  Panel 
that  APCs  0071  and  0072  appear  to 
violate  the  2  times  rule.  In  order  to 
remedy  these  violations,  we  asked  the 
Panel  to  consider  the  following  changes: 

Move  the  following  HCPCS  codes  as 
described  below: 


HCPCS 


Description 

Diagnostic  laryngoscopy 

Diagnostic  laryngoscopy  ..., , 

Clearance  of  ainways  


2003  APC 


0072 

0071 
0072 


2004  APC 


0071 
0072 
0073 


rqcommended  that  we 
changes.  We  propose  to 
I's  recommendation, 
ion  of  CPT  code  31720. 
an  additional  quarter  of 
was  not  available  at  the 
convened,  placement  of 
into  APC  0072  better 
consumption, 
jropose  to  keep  CPT  code 
)072. 

d  Ambulatory  Blood 
oring. 

iac  and  Ambulatory 
Monitoring, 
concern  to  the  Panel 
appears  to  violate  the  2 
asked  the  Panel  to 
ions  for  resolving  this 
suggested  splitting  APC 
f\PCs.  The  Panel 
that  the  structure  of  APC 
be  changed  at  this  time 
homogeneity 
We  propose  to  accept 
recjommendation  that  we 
s  to  APC  0097  for  2004. 
e  this  APC  on  the 
for  the  2005  update. 
ms. 
Electrocardiograms, 
inor  Ancillary 


Cardi 


{ ti 


njt 


concern  to  the  Panel 
appears  to  violate  the  2 


times  rule.  We  asked  the  Panel  to 
recommend  options  for  resolving  this 
violation,  and  suggested  moving  CPT 
code  93701  (Bioimpedance,  thoracic) 
from  APC  0099  to  APC  0340.  The  Panel 
felt,  however,  that  the  structure  of  APC 
0099  should  not  be  changed  at  this  time 
based  on  clinical  homogeneity 
considerations.  We  propose  to  accept 
the  Panel's  recommendation  that  we 
make  no  changes  to  APC  0099  for  2004. 
We  plan  to  place  this  APC  on  the 
Panel's  agenda  for  the  2005  update. 

/.  Cardiac  Stress  Tests. 

APC  0100:  Cardiac  Stress  Tests. 

A  presenter  to  the  Panel,  who 
represented  a  device  manufacturer, 
requested  that  we  move  CPT  code  93025 
{Microvolt  t-wave  assessment)  out  of 
APC  0100.  The  presenter  believes  that 
the  actual  cost  for  this  procedure  is 
significantly  higher  than  for  other 
procedures  in  the  same  APC.  Since  this 
technology  is  often  billed  in  conjunction 
with  other  procedures  (for  example, 
stress  tests,  CPT  code  93017),  few 
single- APC  claims  were  available  to 
evaluate  the  presenter's  contention. 

The  Panel  felt  the  data  presented  are 
insufficient  to  merit  moving  the  code 
and  recommends  that  CPT  code  93025 
remain  in  APC  0100  until  more  data  are 
available  for  review.  We  propose  to 
accept  the  Panel's  recommendation  that 
CPT  code  93025  remain  in  APC  0100 


until  more  claims  data  become  available 
for  review. 

g.  Revision/Removal  of  Pacemakers  or 
Automatic  Implantable  Cardioverter 
Defibrillators. 

APC  0105:  Revision/Removal  of 
Pacemakers,  AICD,  or  Vascular. 

We  asked  the  Panel  to  review  the 
codes  within  APC  0105  for  an  apparent 
violation  of  the  2  times  rule,  stating  that 
we  believe  the  apparent  violation  is  a 
result  of  incorrectly  coded  claims.  The 
Panel  agreed  and  recommended  no 
changes  to  APC  0105  at  this  time.  We 
propose  to  accept  the  Panel's 
recommendation  that  we  make  no 
changes  to  APC  0105  until  more 
accurate  claims  data  become  available 
and  support  the  need  for  a  change. 

h.  Sigmoidoscopy. 

APC  0146:  Level  I  Sigmoidoscopy. 

APC  0147:  Level  II  Sigmoidoscopy. 

We  expressed  concern  to  the  Panel 
that  relatively  simple  procedures  such 
as  anoscopy  and  rigid  sigmoidoscopy 
have  higher  median  costs  than  more 
complex  procedures  such  as  flexible 
sigmoidoscopy.  Panel  members 
suggested  the  high  costs  may  be  due  to 
the  need  to  perform  an  otherwise  minor 
office  procedure  in  a  hospital  setting 
(for  example,  due  to  the  clinical 
condition  of  the  patient).  Panel 
members  also  suggested  that  claims  may 
be  incorrectly  coded  because  coding 
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instructions  do  not  clearly  state  how  to 
code  when  the  procediu«  performed  is 
not  as  extensive  as  the  procedure 
planned  (for  example,  when  a 
colonoscopy  is  plaimed  but  only  a 
sigmoidoscopy  is  performed).  In  these 
cases,  coding  instructions  are  unclear  as 
to  whether  the  planned  procedure 
should  be  reported  with  a  modifier  for 
reduced  services  or  with  the  code  for 
the  actual  procediue  performed. 

The  Panel  recommended  that  we 
make  no  changes  to  APCs  0146  and 
0147  at  this  time.  We  propose  to  accept 
the  Panel's  recommendation  that  we 
make  no  changes  to  APCs  0146  and 
0147.  We  plan  to  place  this  APC  on  the 
Panel's  agenda  for  the  2005  update. 
i.  Anal/Rectal  Procedures. 
APC  0148:  Level  I  Anal/Rectal 
Procedure. 

APC  0149:  Level  III  Anal/Rectal 
Procedure. 

APC  0155:  Level  n  Anal/Rectal 
Procedure. 

We  expressed  concern  to  the  Panel 
that  APCs  0148  and  0149  appear  to 
violate  the  2  times  rule.  We  asked  the 
Panel  to  recommend  options  for 
resolving  these  violations,  and 
suggested  rearranging  some  of  the  CPT 
codes  within  APCs  0148,  0149,  and 
0155.  The  Panel  reconunended  that  we 
move  CPT  code  46040  (Incision  of  rectal 
abscess)  from  APC  0155  to  APC  0149. 
We  propose  to  accept  the  Panel's 
recommendation . 
/.  Insertion  of  Penile  Prosthesis. 
APC  0179:  Urinary  Incontinence 
Procedures. 

APC  0182:  Insertion  of  Penile 
Prosthesis. 

A  presenter  to  the  Panel  representing 
manufacturers  and  providers  requested 
that  APC  0182  be  split  into  two  APCs, 
based  on  whether  the  procedure  used 
inflatable  or  non-inflatable  penile 
prostheses.  The  presenter  stated  that  the 
complexity  of  the  procedure,  the  cost  of 


the  devices,  and  related  resources  were 
all  significantly  higher  with  inflatable 
prostheses. 

The  Panel  recommended  that  we 
eliminate  APCs  0179  and  0182  and 
create  two  new  APCs,  0385  and  0386 
that  contain  the  foUowing  CPT  codes: 


HCPCS 


APC  0385: 
52282  ... 
53440  ... 
53444  ... 
54400  ... 
54416  ... 


APC  0386: 
53445  .. 
53447  ... 
54401  ... 


54405 


54410 


Description 


Cystoscopy,  implant  stent. 
Correct  bladder  function. 
Insert  tandem  cuff. 
Insert  semi-rigid  prosttiesis. 
Remv/repI  penis  contain  pros- 
thesis. 

Insert  uro/ves  nek  sphincter. 

Remove/replace  ur  sphincter. 

Insert  self-contained  pros- 
tfiesis. 

Insert  multi-comp  penis  pros- 
thesis. 

Remove/replace  penis  pros- 
ttiesis. 


We  propose  to  accept  the  Panel's 
recommendation  to  eliminate  APCs 
0179  and  0182  and  create  two  new 
APCs,  0644  and  0645,  containing  the 
above  CPT  code  configiu-ations. 

k.  Surgical  Hysteroscopy. 

APC  0190:  Siugical  Hysteroscopy. 

A  presenter  to  the  Panel,  who 
represented  a  device  manufactiu-er, 
requested  that  we  move  CPT  code  58563 
(Hysteroscopy,  ablation)  from  APC  0190 
to  a  higher  paying  APC.  The  presenter 
noted  that  endometrial  cryoablation  is 
included  in  a  new  technology  APC, 
while  a  thermal  ablation  system  is 
included  with  older,  less  costly 
techniques.  The  presenter  expressed 
concern  that  cryoablation  may  be 
reimbursed  at  a  higher  rate  than  the 
thermal  ablation  system,  giving  its 
manufacturers  an  unfair  competitive 
advantage. 

Panel  members  agreed  that  new,  more 
expensive  technologies  that  prove  to  be 


more  effective  merit  review  for  a  higher 
payment  rate.  Without  substantial 
evidence  of  greater  effectiveness, 
however,  the  Panel  was  reluctant  to 
create  APCs  that  provide  an  incentive  to 
use  a  more  expensive  device.  In  its 
discussion  of  whether  or  not  to 
recommend  moving  CPT  code  58563  to 
a  higher  paying  APC,  the  Panel 
recommended  that  we  take  into  account 
different  methods  of  endometrial 
ablation  associated  with  hysteroscopy, 
adequately  reflect  the  resoim:es  used  for 
the  various  procedures,  avoid  creating  a 
competitive  advantage  or  disadvantage, 
and  collect  data  needed  to  track  costs  on 
the  type  of  technologies  used  for  this 
procedure. 

After  consulting  with  experts  in  the 
field,  we  propose  to  split  APC  0190 
(Surgical  Hysteroscopy)  into  2  APCs 
that  are  more  clinically  homogeneous. 
We  propose  to  change  the  description 
for  APC  0190  ftt)m  "Sui^gical 
Hysteroscopy"  to  "Level  I 
Hysteroscopy"  and  keep  the  following 
HCPCS  codes  in  APC  0190: 


HCPCS 

Description 

5a'>,'>a 

58559  

58562  

58579  

Hysteroscopy.  biopsy 
Hysteroscopy,  lysis 
Hysteroscopy,  remove  fb. 
Hysferoscope  procedure. 

We  also  propose  to  move  the 
following  HCPCS  codes  from  APC  0190 
to  newly  created  APC  0387  titled  "Level 
n  Hysteroscopy": 


HCPCS 

Description 

58560 

58561  

58563 

Hysteroscopy,  resect  septum. 
Hysteroscopy,  remove  myOma. 
Hysteroscopy,  ablation. 

In  addition,  we  propose  to  move  the 
following  HCPCS  codes  as  described 
below: 


Table  2.— HCPCS  Codes  Proposed  To  3e  Redistributed  to  APCs  0130,  0195,  and  0190 


HCPCS 


58578 
58353 
58555 


Description 


Laparoscopic  procedure,  uterus  

Endometrial  ablate,  thermal 

Hysteroscopy,  diagnostic,  sep.  procedure 


2003  APC 


0190 
0193 
0194 


2004  APC 


0130 
0195 
0190 


We  believe  these  proposed  changes 
take  into  account  the  different 
technologies  used  to  perform  these 
procedures  while  maintaining  the 
clinical  comparability  of  these  APCs  as 
well  as  improving  their  homogeneity  in 
terms  of  resoiuce  consumption. 

1.  Female  Reproductive  Procedures. 


APC  0195:  Level  Vn  Female 
Reproductive  Proc.  APC  0202:  Level  Vm 
Female  Reproductive  Proc. 

A  commenter  requested  that  we  place 
CPT  code  57288  (Repair  bladder  defect) 
in  its  own  APC  because  it  requires  the 
use  of  a  device.  Our  staff  suggested  that 
CPT  codes  57288  and  57287  remain  in 
APC  0202,  while  the  remaining  codes  in 
APC  0202  be  moved  to  APC  0195: 


HCPCS 

Descriptk)n 

57109  

58920  

58925  

Vaginectomy  partial  w/nodes. 
Partial  removal  of  ovary(s).   . 
Removal  of  ovarian  cyst(s). 

The  Panel  agreed  with  our  staff,  and 
we  propose  to  accept  the  Panel's 
recommendation  to  move  CPT  codes 
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57109.  58920,  i  ind  58925  from  APC 
0202  to  APC  0  95. 

in.  Nerve  Inj(  actions. 

APC  0203:  L  !vel  IV  Nerve  Injections. 

APC  0204:  L;vel  I  Nerve  Injections. 

APC  0206:  L  !vel  II  Nerve  Injections. 

APC  0207:  L  !vel  III  Nerve  Injections. 

Several  comi  nenters  suggested 
changes  in  the  configuration  of  APCs 
0203,  0204,  021 16,  and  0207  because  of 
concerns  that  t  le  current  classifications 
result  in  paymi  snt  rates  that  are  too  low 
relative  to  the  i  esource  costs  associated 
with  certain  pracedures  in  these  APCs. 
Several  of  thes^  s  APCs  include 
procedures  ass  jciated  with  drugs  or 
devices  for  wh  ch  pass-through 
payments  are  s  :heduled  to  expire  in 
2003. 

We  requester  I  the  Panel's  input 
regarding  whel  ler  or  not  these  APCs 
should  be  restr  lictured.  The  Panel  stated 
that  the  curren  configuration  of  APCs 
0203.  0204,  02  16.  and  0207  is  more 
clinically  cohe  iive  than  the  previous 
year's  configur  ition  and  that  more  data 
should  be  colit  cted  before  making  any 
changes.  We  pi  opose  to  accept  the 
Panel's  recomr  lendation  that  we  make 
no  changes  to  I  le  structure  of  these 
APCs  until  mo  •e  data  become  available 
for  review. 

n.  Laminotoi  nies  and  Laminectomies; 
Implantation  c  fPain  Management 
Device. 

APC  0208:  L  uninotomies  and 
Laminectomies . 

Arc  0223:  Ii  iplantation  of  Pain 
Management  Device. 

A  presenter  1  o  the  Panel,  who 
represented  a  (  evice  manufacturer, 
requested  that  .ve  move  CPT  code  62351 
(Implant  spina  canal  catheter)  from 
Arc  0208  to  A  'C  0223  to  better  capture 
the  device  cost  that  may  be  involved 
with  the  proce  iure^  The  Panel  felt  the 
data  were  insu  ficient  to  merit  moving 
the  code  and  r(  commended  that  CPT 
code  62351  renain  in  APC  0208  until 
more  data  are  <  vailable  for  review.  We 
propose  to  ace  spt  the  Panel's 
recommendatii  )n  that  CPT  code  62351 
remain  in  APC  0208  until  more  claims 
data  become  ai  ailable  for  review. 

o.  Extended  EEG  Studies  and  Sleep 
Studies;  Electr  ^encephalogram. 

Arc  0209:  E^ctended  EEC  Studies  and 
Sleep  Studies.  Level  II. 

Arc  0213:  E  ttended  EEC  Studies  and 
Sleep  Studies,  Level  I. 

APC  0214:  E  ectroencephalogram. 

We  expresse  i  concern  to  the  Panel 
that  Arc  0213  appears  to  minimally 
violate  the  2  ti  nes  rule.  In  order  to 
remedy  this  vi  )lation,  we  asked  the 
Panel  to  consi(  er  a  commenter's 
suggestion  tha  we  move  CPT  code 
95955  (EEC  du  ring  surgery)  from  APC 
0214  to  APC  0  !13.  The  Panel  agreed 


with  the  commenter's  suggestion.  We 
propose  to  accept  the  Panel's 
recommendation  to  move  CPT  code 
95955  from  Arc  0214  to  APC  0213. 

p.  Nerve  and  Muscle  Tests. 

Arc  0215:  Level  I  Nerve  and  Muscle 
Tests. 

APC  0216:  Level  III  Nerve  and  Muscle 
Tests. 

APC  0218:  Level  II  Nerve  and  Muscle 
Tests. 

We  expressed  concern  to  the  Panel 
that  APC  0218  appears  to  violate  the  2 
times  rule.  In  order  to  remedy  this 
violation,  one  commenter  requested  that 
we  move  CPT  codes  95921  (Autonomic 
nerve  function  test)  and  95922 
(Autonomic  nerve  function  test)  from 
APC  0218  to  APC  0216.  while  another 
commenter  requested  that  we  move  CPT 
code  95904  (Sensory  nerve  conduction 
test)  from  APC  0215  to  APC  0218. 
Alternatively,  our  staff  suggested  to  the 
Panel  that  the  following  CPT  codes  be 
moved  from  APC  0218  to  APC  0215. 


HCPCS 

Description 

95858  

95870  

95900  

95903  

Tensilon  test  &  myogram. 
Muscle  test,  nonparaspinal. 
Motor  nerve  conduction  test. 
Motor  nerve  conduction  test. 

After  considering  all  of  the  above 
proposals,  the  Panel  recommended  that 
we  move  CPT  codes  95858,  95870, 
95900.  and  95903  from  APC  0218  to 
APC  0215.  We  propose  to  accept  the 
Panel's  recommendation. 

q.  Implantation  of  Drug  Infusion 
Device. 

APC  0227:  Implantation  of  Drug 
Infusion  Device. 

APC  0227  contains  only  two  CPT 
codes:  one  for  implantation  of 
prbgrammable  spine  infusion  pumps. 
62362.  and  for  implantation  of  non- 
progranunable  spine  infusion  pumps. 
62361.  A  commenter  requested  that  we 
split  APC  0227  into  two  APCs  to 
recognize  the  cost  difference  between 
CPT  code  62361  and  CPT  code  62362. 
However,  since  our  cost  data  do  not 
show  a  significant  cost  difference 
between  the  two  devices  and  APC  227 
does  not  violate  the  2  times  rule,  the 
Panel  recommended  that  CPT  codes 
62361  and  62362  remain  in  APC  0227. 
We  propose  to  accept  the  Panel's 
recommendation. 

r.  Ophthalmologic  APCs. 

APC  0230:  Level  I  Eye  Tests  & 
Treatments. 

APC  0235:  Level  I  Posterior  Segment 
Eye  Procedures. 

APC  0236:  Level  II  Posterior  Segment 
Eye  Procedures. 

APC  0698:  Level  II  Eye  Tests  & 
Treatments. 


We  advised  the  Panel  that  APCs  0230 
and  0235  violate  the  2  times  rule  but 
that  the  current  configiu-ation  of  these 
APCs  reflects  the  Panel's  previous 
recommendations.  A  presenter  to  the 
Panel,  who  represented  a  device 
manufactvuer,  expressed  concern  that 
the  pass-through  device  category  "New 
Technology:  Intraocular  Lens"  was 
discontinued  and  these  devices  are  now 
packaged.  The  presenter  asked  the  Panel 
to  recommend  that  future  new 
intraocular  lens  devices  be  considered 
for  a  new  pass-through  category. 

To  remedy  the  violations  to  the  2 
times  rule,  we  asked  the  Panel  to 
consider  moving  CPT  code  67820 
(Revise  eyelashes)  from  APC  0230  to 
APC  0698  and  CPT  code  67110  (Repafr 
detached  retina)  from  APC  0235  to  APC 
0236.  The  Panel  recommended  that  we 
make  these  changes.  We  propose  to 
accept  the  Panel's  recommendation  and 
monitor  the  data  for  APC  0235  for 
possible  review  next  year.  The  Panel 
also  acknowledged  that  making 
recommendations  concerning  pass- 
through  categories  is  beyond  their 
purview. 

s.  Skin  Tests  and  Miscellaneous  Red 
Blood  Cell  Tests;  Transfusion 
Laboratory  Procedures. 

APC  0341:  Skin  Tests  and 
Miscellaneous  Red  Blood  Cell  Tests. 

APC  0345:  Level  I  Transfusion 
Laboratory  Procedures. 

We  advised  the  Panel  that  APCs  0341 
and  0345  minimally  violate  the  2  times 
rule  and  suggested  moving  several  CPT 
codes  within  these  APCs  into  a  new 
APC  because  a  commenter  expressed 
concern  over  the  combination  of  skin 
tests  and  miscellaneous  red  blood  cell 
tests  in  APC  0341 ,  asserting  that 
services  within  this  APC  cannot  be 
considered  comparable  with  respect  to^ 
resource  usage. 

In  order  to  remedy  these  violations  to 
the  2  times  rule,  we  suggested  moving 
CPT  code  86901  (Blood  typing,  Rh  (D)) 
from  APC  0345  to  a  new  APC  along  with 
the  following  CPT  codes  from  APC 
0341: 


HCPCS 

Description 

86880 

Coombs  test,  direct. 

86885 

Coombs    test,    indirect,    quali- 

tative. 

86886 

Coombs  test,  indirect,  titer. 

86900  

Blood  typing.  ABO. 

The  Panel  recommended  that  we 
make  the  above  changes.  We  propose  to 
accept  the  Panel's  recommendation  to 
move  HCPCS  codes  86880.  86885. 
86886.  and  86900  from  APC  0341  to 
new  APC  0409  and  to  move  CPT  code 
86901  (Blood  typing.  Rh  (D))  from  APC 
0345  to  new  Arc  0409. 
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t.  Otorhinolaryngologic  Function 
Tests. 

APC  0363:  Level  I 
Otorhinolaryngologic  Fimction  Tests. 

APC  0660:  Level  II 
Otorhinolaryngologic  Function  Tests. 

We  expressed  concern  to  the  Panel 
that  APC  0660  appears  to  violate  the  2 
times  rule  and  suggested  moving  CPT 
codes  92543  (Caloric  vestibular  test)  and 
92588  (Evoked  auditory  test)  from  APC 
0660  to  APC  0363.  The  Panel 
recommended  that  we  make  these  CPT 
code  changes.  We  propose  to  accept  the 
Panel's  recommendation  to  move  CPT 
codes  92543  and  92588  from  APC  0660 
to  APC  0363. 
-  u.  Tube  Changes  and  Repositioning. 

APC  0121:  Level  I  Tube  changes  and 
Repositioning 

APC  0122:  Level  II  Tube  changes  and 
Repositioning 

We  expressed  concern  to  the  Panel 
that  APC  0121  appears  to  violate  the  2 
times  rule.  In  order  to  remedy  this 
violation,  we  suggested  moving  the 
following  CPT  codes  from  APC  0121  to 
APC  0122: 


HCPCS 

Description 

47530  

50688  

51710  

62225  

Revise/reinsert  bile  tube. 
Change  of  ureter  tube. 
Change  of  bladder  tube. 
Replace/irrigate  catheter. 

The  Panel  recommended  that  we 
make  these  CPT  code  changes.  We 
propose  to  accept  the  Panel's 
recommendation  to  move  CPT  codes 
47530,  50688,  51710,  and  62225  from 
APC  0121  to  APC  0122. 

V.  Myelography. 

APC  0274:  Myelography. 

We  advised  the  Panel  that  APC  0274 
minimally  violates  the  2  times  rule  and 
suggested  moving  CPT  codes  72285  (X- 
ray  c/t  spine  disk)  and  72295  (X-ray 
c/t  spine  disk)  from  APC  0274  to  a  new 
APC.  A  presenter,  from  an  organization 
representing  radiologists,  agreed  with 
our  proposal.  The  Panel  recommended 
that  we  make  these  CPT  code  changes. 
We  propose  to  accept  the  Panel's 
recommendation  to  move  CPT  codes 


72285  and  72295  from  APC  0274  to  new 
APC  0388. 

w.  Therapeutic  Radiologic 
Procedures. 

APC  0296:  Level  I  Therapeutic 
Radiologic  Procedures 

APC  0297:  Level  II  Therapeutic 
Radiologic  Procedures 

We  advised  the  Panel  that  APCs  0296 
and  0297  appear  to  minimally  violate 
the  2  times  rule  as  a  result  of  changes 
recommended  by  the  Panel  and  adopted 
by  CMS  last  year.  The  Panel 
recommended  that  no  changes  be  made 
to  APCs  0296  and  0297  in  the  interest 
of  preserving  the  clinical  homogeneity 
of  these  APCs.  We  propose  to  accept  the 
Panel's  recommendation  that  we  make 
no  CPT  code  changes  to  APCs  0296  and 
0297. 

X.  Vascular  Procedures;  Cannula/ 
Access  Device  Procedures. 

APC  0103:  Miscellaneous  Vascular 
Procedures 

APC  0115:  Cannula/ Access  Device 
Procedures 

A  commenter  requested  that  we  move 
CPT  code  36860  (External  cannula 
declotting)  from  APC  0103  to  APC  0115, 
asserting  that  this  procedure  is  more 
similar  to  other  procedures  in  APC  0115 
and  does  not  fit  well  in  its  current 
miscellaneous  APC.  The  Panel  found 
that  the  claims  data  were  insufficient  to 
support  moving  CPT  code  36860  from 
APC  0103  to  the  higher  paying  Arc 
0115  and  recommends  that  CPT  code 
36860  remain  in  APC  0103  until  more 
data  are  available  for  review.  We 
propose  to  accept  the  Panel's 
recommendation  that  CPT  code  36860 
remain  in  APC  0103  until  more  claims 
data  become  available  for  review. 

y.  Angiography  and  Venography 
Except  Extremity. 

APC  0279:  Level  II  Angiography  and 
Venography  except  Extremity. 

APC  0280:  Level  III  Angiography  and 
Venography  except  Extremity. 

APC  0668:  Level  I  Angiography  and 
Venography  except  Extremity. 

A  commenter  requested  that  we  move 
CPT  code  75978  (Repair  venous 
blockage)  bom  APC  0668  to  APC  0280 
and  that  we  move  CPT  code  75774 


(Artery  x-ray,  each  vessel)  from  ATC 
0668  to  Arc  0279.  A  presenter  to  the 
Panel  testified  that  CPT  code  75978  is 
commonly  used  for  dialysis  patients  and 
often  requires  multiple  intraoperative 
attempts  to  succeed;  thus,  it  should  be 
paid  under  APC  280.  The  Panel  felt  that 
APCs  0279.  0280,  and  0668  were 
clinically  homogenous  and 
recommended  that  we  only  make 
changes  after  consulting  with  experts  in 
the  field.  We  propose  to  accept  the 
Panel's  recommendation  to  make  no 
changes  to  APCs  0279.  0280,  and  0668 
until  consulting  with  experts  in  the 
field.  We  plan  to  place  these  APCs  on 
the  Panel's  agenda  for  the  2005  update. 

z.  Computed  Tomography  (CT), 
Magnetic  Resonance  (MR),  and 
Ultrasound  Guidance  Procedures 
Currently  Packaged. 

APC  0332:  Computerized  Axial 
Tomography  and  Computerized 
Angiography  without  Contrast  Material. 

APC  0335:  Magnetic  Resonance 
Imaging,  Miscellaneous. 

APC  0268:  Ultrasound  Guidance 
Procediu^s. 

A  presenter  to  the  Panel  expressed 
concern  that  the  packaging  of  guidance 
procediu^s  for  tissue  ablation  does  not 
recognize  the  significant  difference  in 
cost  and  time  required  to  perform  each 
procedure  (for  example,  MRI  vs.  CT). 
This  presenter  felt  that  hospitals  needed 
more  education  on  the  appropriate 
application  of  these  codes.  Another 
commenter  requested  that  CPT  codes 
76362,  76394,  and  76490  be  changed 
from  a  status  indicator  of  N  to  a  status 
indicator  of  S  and  included  in  an 
appropriate  clinical  or  new  technology 

Arc. 

The  Panel  agreed  with  the  above 
comments  and  stated  that  the  packaging 
of  these  three  procedures  made  it 
difficult  for  hospitals  to  track  their  use 
for  the  purpose  of  allocating  funds.  The 
Panel  recommended  changing  the 
followdng  CPT  codes  from  a  packaged 
status  (N  status  indicator)  to  a  separately 
payable  status  (S  status  indicator) 
within  the  indicated  APCs; 


Table  3.— HCPCS  Codes  Proposed  To  Be  Designated  as  Separately  Payable 


HCPCS 

Description 

2003  status 

2004  APC 

76362  

76394  

76490  

CT  scan  for  tissue  ablation 

MRI  for  tissue  ablation .' 

US  for  tissue  ablation  

Packaged  

Packaged 

Packaged  

0332 
0268 

We  propose  to  accept  the  Panel's 
recommendation  to  change  HCrcS 
codes  76362,  76394,  and  76490  bom  a 


packaged  status  to  a  separately  payable 
status  as  indicated  above. 


aa.  Magnetic  Resonance  Imaging  and 
Magnetic  Resonance  Angiography 
Without  Contrast. 
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APC  0336:  l^agnetic  Resonance 
Imaging  and  Magnetic  Resonance 
Angiography  without  Contrast 

A  conunent4r  requested  that  we 
change  CPT  c(  de  76393  (MR  guidance 
for  needle  pla(  :ement)  from  a  packaged 
status  to  a  sep  u-ately  payable  status 
within  APC  0336.  Based  on  chnical 
homogeneity  c  onsiderations,  the  Panel 
agreed  with  th  b  commenter  and 
recommended  that  CPT  code  76393  be 
changed  from  i  status  indicator  of  N  to 
a  status  indica  or  of  S  and  placed  in 
APC  0335.  We  propose  to  accept  the 
Panel's  recomi  nendation. 

bb.  Plain  Fil  77  Except  Teeth:  Plain 
Film  Except  Ti  'eth  Including  Bone 
Density  Measu  rement. 

APC  0260:  L  svel  I  Plain  Film  Except 
Teeth. 

APC  0261 :  L  jvel  U  Plain  Film  Except 
Teeth  Includin  g  Bone  Density 
Measurement. 
APC  0272:  L  svel  I  Fluoroscopy. 
A  commente  r  requested  that  we  move 
CPT  codes  761 20  (Cine/video  x-rays) 
and  76125  (Ciie/video  x-rays  add-on) 
from  APC  026(  to  APC  0261.  However, 
a  presenter  to  t  le  Panel  argued  that 
these  CPT  code  s  are  fluoroscopic 
procedures  tha ;  should  not  be  grouped 
with  Level  I  raaiography  procedures. 
The  Panel  reco  nmended  that  we  move 
CPT  code  7612  3  from  APC  0260  to  APC 
0272  and  that  (  PT  code  76125  remain 
in  APC  0260.  7  lis  change  makes  the 
APCs  more  clir  ically  coherent.  We 
propose  to  acce  pt  the  Panel's 
recommendatic  n. 

cc.  Chemothi  rapy  Administration  by 
Other  Techniqi  le  Except  Infusion. 

APC  0116:  C  lemotherapy 
Administration  by  Other  'Technique 
Except  Infusioi . 

A  presenter  t )  the  Panel  requested 
that  we  split  Al  'C  0116  into  three  APCs 
according  to  thi  t  method  of 
administration:  (a)  Subcutaneous  or 
intramuscular  <  dministration  (CPT  code 
96400);  (b)  "pu  ih"  administration  (CPT 
code  96408);  ar  d  (c)  central  nervous 
system  adminis  tration  (CPT  code 
96450).  The  pre  senter  also  requested 
that  existing  CF  T  codes  should  replace 
the  more  nonsp  ecific  Q  codes  for 
administration  )f  chemotherapy  because 
the  CPT  codes  \  /ould  provide  more 
detailed  data  or  methods  of 
chemotherapy  i  dministration,  which 
could  be  used  f  )r  future  payment  policy 
decisions.  Anot  ler  presenter  agreed 
with  this  requei  t  and  stated  that  CPT 
codes  are  prefei  able  to  Q  codes  because 
other  payers  rec  uire  CPT  codes. 

The  Panel  agi  eed  with  the  above 
suggestions  to  s  jUt  APC  0116  into  3 
APCs  according  to  the  method  of 
administration.  The  Panel 
recommended  t  lat  we  reqmre  hospitals 


to  use  the  existing  CPT  codes  (for 
example,  96400,  96408,  and  96450)  for 
administration  of  chemotherapy  and 
map  them  to  APCs  0116,  0117,  and 
0118,  as  appropriate.  The  Panel  also 
recommended  that  payment  rates  be 
based  on  current  Q  code  cost  data  until 
cost  data  for  the  CPT  codes  are 
available.  These  cost  data  would  be 
used  to  determine  whether  to  change 
the  APC  structure  for  chemotherapy 
administration. 

We  propose  not  to  accept  the  Panel's 
recommendations  to  split  APC  0116  into 
3  APCs  and  to  use  CPT  codes  for 
administration  of  chemotherapy.  We 
would  consider  such  a  split  in  the 
futiu-e  but  would  like  to  first  address  the 
administration  of  drugs  issue.  We 
believe  that  making  a  change  in  APC 
116  would  be  too  complicated  for 
hospitals  given  the  changes  for 
administration  in  general  that  we  are 
considering  in  this  proposed  rule  for 
implementation  in  CY  2004.  We  will 
consider  such  a  split  for  APC  116  for  CY 
2005.  We  also  believe  the  use  of  CPT 
codes  would  be  burdensome  to 
hospitals,  would  require  extensive 
education,  and  would  result  in  a 
significant  amount  of  miscoding.  The 
CPT  codes  for  infusion  therapy  are 
based  on  the  service  furnished  per  hour. 
We  do  not  believe  that  all  hospitals 
routinely  record  the  start  and  stop  time 
for  infusion  therapy  and  that  doing  so 
in  order  to  be  able  to  bill  the  proper 
number  of  hours  of  infusion  therapy 
could  be  very  burdensome  for  them. 
Moreover,  the  historic  cost  data  on 
which  we  base  the  payment  for  the 
service  is  reported  on  a  per  visit  basis 
(much  easier  to  cull  from  the  record 
than  the  number  of  hours  of  service)  and 
if  we  changed  to  CPT  codes  for  these 
services,  we  would  be  unable  to  convert 
the  charge/cost  data  now  on  a  per  visit 
basis  to  a  per  hour  basis  (as  required  by 
the  CPT  code)  for  budget  neutrality 
purposes.  Please  see  section  VI  of  this 
proposed  rule  for  further  discussion  on 
payments  for  drugs  and  drug 
administration. 

dd.  Capturing  the  Costs  of  Drugs  and 
Biologicals  Packaged  Into  APCs. 

APC  0290:  Level  I  Diagnostic  Nuclear 
Medicine  Excluding  Myocardial  Scans. 

APC  0291:  Level  II  Diagnostic  .Nuclear 
Medicine  Excluding  Myocardial  Scans. 

APC  0292:  Level  III  Diagnostic 
Nuclear  Medicine  Excluding  Myocardial 
Scans. 

APC  0294:  Level  II  Therapeutic 
Nuclear  Medicine. 
APC  0666:  Myocardial  Add-on  Scans. 
We  told  the  Panel  tliat  APCs  0290  and 
0291  appear  to  violate  the  2  times  rule. 
Several  presenters  to  the  Panel 
expressed  concern  that  our  cost  data  are 


inadequate  because  of  confusion  over 
coding  due  to  changes  in  codes  and 
coding  instructions  for  these 
procedures,  poor  hospital  reporting  of 
radiopharmaceutical  use,  and  the  use  of 
single  (not  multiple)  claims  in 
determining  costs.  One  presenter 
claimed  that  the  current  cost  data  used 
for  CPT  code  78122  (Whole  blood 
volume  determination)  underestimated 
real  costs  because  of  confusion  about 
whether  to  code  radiopharmaceuticals 
on  a  "per  dose"  basis  or  "per 
millicurie"  basis.  This  presenter 
requested  that  we  move  CPT  code  78122 
from  APC  0290  to  the  higher  paying 
APC  0292. 

Other  presenters  agreed  with  these 
concerns  and  said  they  were  applicable 
to  payments  for  all  drugs,  not  just 
radiopharmaceuticals.  These 
commenters  were  also  concerned  about 
the  loss  of  ding-specific  data  due  to 
packaging  because  hospitals  would  have 
no  incentive  to  code,  and  thereby, 
identify,  packaged  drugs. 

Pass- through  payments  for  236  drugs, 
biologicals,  and  radiopharmaceuticals 
expired  as  of  2003,  and  these  items  are 
now  paid  either  separately  or  packaged 
with  the  procedures  with  which  they 
are  associated.  Drugs  and 
radiopharmaceuticals  with  median  costs 
for  administration  of  $150  or  less  were 
packaged.  Beginning  in  2003  claims 
data  will  not  provide  specific  cost 
information  for  packaged  items.  We 
requested  input  from  the  Panel  for 
methods  to  determine  drug  costs. 

Panel  members  were  concerned  that 
packaging  the  costs  of 
radiopharmaceuticals  into  procedures 
would  result  in  underpayments  for  the 
service  because  we  lack  adequate  data 
on  the  cost  of  radiopharmaceuticals. 
They  were  also  concerned  about 
creating  incentives  to  use 
radiopharmaceuticals  based  on  cost 
rather  than  clinical  efficacy.  The  Panel 
recommended  that  we  consider 
grouping  drugs  and 
radiopharmaceuticals  into  new  APCs 
taking  into  account  both  their  cost  and 
clinical  use.  The  Panel  further 
recommended  that,  if  new  APCs  for 
radionucliides  are  created,  the 
descriptors  should  be  as  simple  as 
possible  and  use  of  confusing  units  of 
measure  should  be  limited. 

Due  to  the  packaging  of 
radiopharmaceuticals  into  the  APC 
payments  for  nuclear  medicine 
procedures,  we,  along  with  commenters 
have  expressed  concern  to  the  Panel 
regarding  whether  the  current  nuclear 
medicine  APC  structure  is  homogeneous 
in  terms  of  resource  consumption.  We 
have  reviewed  information  about  the 
use  and  cost  of  various 
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radiopharmaceuticals  and  believe  that 
reorganizing  the  APCs  for  nuclear 
medicine  would  result  in  greater 
clinical  and  resource  homogeneity. 
Therefore,  we  propose  to  eliminate 
APCs0286,  0290,  0291,0292,0294,     . 
0666  and  create  20  new  APCs  for 
nuclear  medicine  that  contain  the 
following  CPT  codes: 


HCPCS 


HCPCS 


APC  0389: 

78000  .. 

78001  .. 
.    78003  .. 

78020 
78099  .. 

78190  .. 

78191  .. 
78199  . 
78299  .. 
78399  .. 
78499  . 
78599  .. 
78699  .. 
78725  .. 
78799  .. 
78999  .. 
79999  .. 

APC  0390: 

78006  .. 

78010  .. 

78015  .. 

78016  .. 
APC  0391: 

78007  .. 

78011  .. 
78018  .. 
78070  .. 

APC  0392: 

78075  .. 

APC  0393: 

78110  .. 

78111  .. 

78120  .. 

78121  .. 

78122  .. 
78130  .. 
78135  .. 
78140  .. 
78160  .. 
78162  .. 
78170  .. 
78172  .. 

APC  0400: 

78102  .. 

78103  .. 

78104  .. 
78185  .. 
78195  .. 

APC  0394: 

78201  .. 

78202  .. 

78205  .. 

78206  .. 

78215  .. 

78216  .. 
78220  .. 
78223  .. 

APC  0395: 

78230  .. 

78231  .. 

78232  .. 
78258  .. 


Description 


Ttiyroid,  single  uptake. 
Thyroid,  multiple  uptakes. 
Thyroid  suppress/stimul. 
Thyroid  met  uptake. 
Endocrine  nuclear  procedure. 
Platelet  survival,  kinetics. 
Platelet  survival 
Blood/lymph  nuclear  exam. 
Gl  nuclear  procedure. 
Musculoskeletal  nuclear  exam. 
Cardiovascular  nuclear  exam. 
Respiratory  nuclear  exam. 
Nervous  system  nuclear  exam. 
Kidney  function  study. 
Genitourinary  nuclear  exam. 
Nuclear  diagnostic  exam. 
Nuclear  medicine  therapy. 

Thyroid  imaging  with  uptake. 
Thyroid  imaging. 
Thyroid  met  imaging. 
Thyroid  met  imaging/studS^es. 

Thyroid  image,  mult  uptakes. 
Thyroid  imaging  with  flow. 
Thyroid  met  imaging,  body. 
Paratiiyroid  nuclear  imaging. 

Adrenal  nuclear  imaging. 

Plasma  volume,  single. 
Plasma  volume,  multiple. 
Red  cell  mass,  single. 
Red  cell  mass,  multiple. 
Blood  volume. 
Red  cell  survival  study. 
Red  cell  survival  kinetics. 
Red  cell  sequestration. 
Plasma  iron  tumover. 
Radioiron  absorption  exam. 
Red  cell  iron  utilization. 
Total  body  iron  estimation. 

Bone  marrow  imaging,  ltd. 
Bone  marrow  imaging,  mult. 
Bone  marrow  imaging,  txxJy. 
Spleen  imaging. 
Lymph  system  imaging. 

Liver  imaging. 
Liver  imaging  with  flow. 
Liver  imaging  (3D). 
Liver  image  (3d)  with  flow. 
Liver  and  spleen  imaging. 
Liver  &  spleen  image/flow. 
Liver  function  study. 
Hepatobiliary  imaging. 

Salivary  gland  imaging. 
Serial  salivary  imaging. 
Salivary  gland  function  exam. 
Esophageal  motility  study. 


78261  .. 

78262  .. 
78264  .. 
78278  .. 

78290  .. 

78291  .. 

78270  .. 

78271  .. 

78272  .. 
78282  .. 

APC  0396: 

78300  .. 

78305  . 

78306  .. 
78315  .. 
78320  .. 

APC  0397: 

78414  .. 

78445  .. 

78455  .. 

78456  . 

78457  .. 

78458  .. 
APC  0398: 

78428  .. 

78460  .. 

78461  .. 

78464  .. 

78465  .. 

78466  .. 

78468  .. 

78469  .. 

78472  .. 

78473  .. 
78481  .. 
78483  . 
78494  .. 

APC  0399: 

78478  .. 

78480  .. 

78496  .. 
APC  0401: 

78580  .. 

78584  .. 

78585  .. 

78586  .. 

78587  .. 

78588  .. 
78591  .. 

78593  .. 

78594  .. 
78596  .. 

APC  0402: 

78600  .. 

78601  .. 

78605  .. 

78606  .. 

78607  .. 
78610  .. 
78615  .. 

APC  0403: 

78630  .. 

78635  .. 

78645  .. 

78647  .. 

78650  .. 

78660  .. 
APC  0404: 

78700  .. 

78701  .. 
78704  .. 

78707  .. 

78708  .. 

78709  .. 


Descriptiois 


Gastric  mucosa  imaging. 
Gastroesophageal  reflux  exam. 
Gastric  emptying  study 
Acute  Gl  blood  loss  imaging. 
Meckel's  divert  exam. 
Leveen/shunt  patency  exam. 
Vit  B-12  absorption  exam. 
Vit  b-12  absrp  exam,  int  fac. 
Vit  B-12  absorp,  combined. 
Gl  protein  loss  exam. 

Bone  imaging,  limited  area. 
Bone  imaging,  multiple  areas. 
Bone  imaging,  whole  txxJy. 
Bone  imaging,  3  phase. 
Bone  irnaging  (3D). 

Non-imaging  heart  function. 
Venous  thrombosis  study. 
Venous  thrombosis  study. 
Acute  venous  thrombus  image. 
Venous  thrombosis  imaging. 
Ven  thromtK}sis  images,  bilat. 

Cardiac  shunt  imaging. 
Heart  muscle  blood,  single. 
Heart  muscle  blood,  multiple. 
Heart  image  (3d),  single. 
Heart  image  (3d),  multiple. 
Heart  infa'Ct  image. 
Heart  infarct  image  (ef). 
Heart  infarct  image  (3D). 
Gated  heart,  planar,  single. 
Gated  heart,  multiple. 
Heart  first  pass,  single. 
Heart  first  pass,  multiple. 
Heart  image,  spect. 

Heart  wall  motion  add-on. 
Heart  function  add-on. 
Heart  first  pass  add-on. 

Lung  perfusion  imaging. 
Lung  V/Q  image  single  breath. 
Lung  V/Q  imaging. 
Aerosol  lung  image,  single. 
Aerosol  lung  image,  multiple. 
Perfusion  lung  image. 
Vent  image,  1  breath,  1  proj. 
Vent  image,  1  proj,  gas. 
Vent  image,  mult  proj,  gas. 
Lung  differential  function. 

Brain  imaging,  Itc*  static. 
Brain  imaging,  ltd  w/flow. 
Brain  imaging,  complete. 
Brain  imaging,  compi  w/tlow. 
Brain  imaging  (3D). 
Brain  flow  imaging  only. 
Cerebral  vascular  flow  image. 

Cerebrospinal  fluid  scan. 
CSF  ventriculography. 
CSF  shunt  evaluation. 
Cerebrospinal  fluid  scan. 
CSF  leakage  imaging. 
Nuclear  exam  of  tear  flow. 

Kidney  imaging,  static. 
Kidney  imaging  with  flow. 
Imaging  renogram. 
KkJney  flow/function  image. 
Kidney  flow/function  image. 
Kidney  flow/function  image 


HCPCS 

Description 

'78710  

Kidney  imaging  (3D). 

78715  

Renal  vascular  flow  exam. 

APC  0405: 

78730  

Urinary  bladder  retention. 

78740  

Ureteral  reflux  study. 

78760  

Testicular  imaging. 

78761    

Testicular  imaging/fk)w. 

APC  0406: 

78800  

Tumor  imaging,  limited  area. 

78801    

Tumor  imaging,  mult  areas 

78802  

Tumor  imaging,  whole  body. 

78803  

Tumor  imaging,  whole  body. 

78805  

Abscess  Imaging,  ltd  area. 

78806  

Abscess  imaging,  whole  body. 

78807  

Nuclear  localization/abscess. 

G0273  

PreU  planning,  non-Hodgkins. 

APC  0407: 

79000  

Init  hyperthyroid  therapy. 

79001    

Repeat  hyperthyroid  therapy. 

79020  

Thyroid  atjiation. 

79030  

Thyroid  ablation,  carcinoma. 

79035  

Thyroid  metastatic  therapy 

APC  0408: 

79100  

Hematopoetic  nuclear  therapy 

79200  

Intracavitary  nuclear  frmt. 

79300  

Interstitial  nuclear  therapy. 

79400  

Nonhemato  nuclear  therapy. 

79420  

Thyroid  metastatic  therapy 

79440  

Nuclear  joint  therapy. 

G0274  

Radiopharm  tx,  non-Hodgkins. 

We  believe  that  the  proposed  APC 
structure,  which  takes  into  account  the 
organ(s)  being  examined  (or  treated)  as 
well  as  the  type  and  complexity  of  the 
procedure,  is  more  homogeneous  both    ' 
clinically  and  in  terms  of  resource 
consumption  thffn  the  current  APC 
structure. 

Currently,  payment  for  the 
radiopharmaceutical  "zevalin" 
(Ibritumomab  Tiuxetan)  is  packaged 
into  the  payment  for  HCPCS  codes 
G0273  (Pretx  plaiming,  non-Hodgkins) 
and  G0274  (Radiopharm  tx,  non- 
Hodgkins).  To  ensure  consistency  with  . 
our  payment  policy  for  other 
radiopharmaceuticals  (that  is,  making 
separate  payment  for 
radiopharmaceuticals  whose  costs  are 
greater  than  $150  per  episode  of  care), 
we  are  proposing  to  make  payment  for 
"zevalin"  (Ibritumomab  Tiuxetan) 
separately  from  payment  for  the 
procedures  with  which  "zevalin" 
(Ibritumomab  Tiuxetan)  is  used. 

We  propose  to  use  HCPCS  A9522 
(Indium  111  ibritumomab  tiuxetan)  to 
report  the  use  of  In-Ill  Zevalin  (In-Ill 
Ibritumomab  Tiuxetan)  and  HCPCS 
A9523  (Yttrium  90  ibritumomab 
tiuxetan)  to  report  the  use  of  Y90 
Zevalin  (Y90  Ibritumomab  Tiuxetan). 
We  would  place  HCPCS  A9522  in  APC 
9118  with  a  payment  amount  of 
$2,084.55  and  HCPCS  A9523  in  APC 
9117  with  a  payment  amount  of 
$18,066.09.  We  note  that  payment  rates 
for  radiopharmaceuticals  are  not  subject 
to  wage  index  adjustments  because  no 
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portion  of  the  payment  is  attributed  to 
labor-related  qosts. 

Because  we  jpropose  that  payment  for 
G0273  and  GOE74  no  longer  include 
payment  for  "revalin,"  we  also  propose 
to  place  G027i  into  newly  created  APC 
0406  and  G0274  into  newly  created  APC 
0408.  These  ArCs  include  procediues 
that  are  simila  r  clinically  and  in  terms 
of  resoiuce  coi  isumption  to  G0274  and 
G0273,  respectively. 

Please  see  s4ction  VI  of  this  proposed 
rule  for  furthe*  discussion  on  payments 
for  drugs,  biologicals,  and 
radiopharmacc  uticals. 

ee.  EndoscOj  >y  Lower  Airway. 

APC  0076:  E  adoscopy  Lower  Airway. 

A  presenter  o  the  Panel  expressed 
concern  that  A  PC  0076  apparently 
violates  the  2  t  ,mes  rule  and  requested 
that  we  move  ( IPT  code  31631 


(bronchoscopy  with  tracheal  stent 
placement)  from  APC  0076  and  into  a     • 
new  APC. 

The  Panel  suggested  that  a  new  APC 
comprised  of  the  four  most  costly 
procedures  in  APC  0076  would  result  in 
a  more  homogenous  grouping,  and 
recommended  that  we  move  the 
following  CPT  codes  from  APC  0076 
and  into  newly  created  APC  0415. 


HCPCS 


43219  . 
43256  . 
44370  . 
44379  . 
44383  . 
44397  . 
45387  ., 
45327  ., 
45345  .. 


HCPCS 

Description 

31630  

31631  

31640  

31641  

Bronchoscopy  dilate/fracture  re- 
duction. 
Bronchoscopy,  dilate  w/stent. 
Bronchoscopy  w/tumor  excise. 
Bronchoscopy,  treat  blockage. 

We  propose  to  accept  the  Panel's 
recommendation  that  we  move  CPT 


codes  31630,  31631,  31640,  and  31641 
from  APC  0076  to  new  APC  0415. 

ff.  Gastrointestinal  Endoscopic 
Stenting  Procedures. 

APC  0141:  Upper  GI  Procedures. 

APC  0142:  Small  hitestine  Endoscopy. 

APC  0143:  Lower  GI  Endoscopy. 

APC  0147:  Level  II  Sigmoidoscopy. 

A  commenter  requested  that  we  create 
a  new  APC  that  would  be  comprised  of 
all  the  gastrointestinal  endoscopic  stent 
codes.  The  Panel  agreed  with  the 
commenter's  suggestion  because  the 
resovuce  requirements  for  all 
gastrointestinal  endoscopic  stents 
appear  to  be  similar. 

The  Panel  reconunended  that  we 
move  the  following  CPT  codes  from 
their  2003  APCs  to  newly  created  APC 
0384  for  2004: 


Table  4.— HCPCS  Codes  To  Be  Moved  Into  New  APC  0646 


Description 


Esiiphagus  endoscopy „ 

GI  endoscopy  w/stent  .... 
bowel  endoscopy  w/stent 
bowel  endoscopy  w/stent 
bowel  endoscopy  

Colonoscopy  w/stent  

Colonoscopy  w/stent 

Pre  closigmoidoscopy  w/stent 

Sig  noidoscopy  w/stent  


Up)er 
Snrall 
Snrali 
Srrall 


2003 

2004 

APC 

APC 

0141 

0384 

0141 

0384 

0142 

0384 

0142 

0384 

0142 

0384 

0143 

0384 

0143 

0384 

0147 

0384 

0147 

0384 

We  propose  I  q  accept  the  Panel's 
recommendatic  n  to  move  the  following 
gastrointestinal  endoscopic  stent  CPT 
codes  into  newly  created  APC  0384: 
43219,  43256  (i-om  APC  0141);  44370, 
44379,  44383  (I  rom  APC  0142);  44397, 
45387  (from  AI  C  0143);  45327,  and 
45345  (from  AJC  0147). 

gg.  Capturing  the  Costs  of  Devices 
That  Are  Packc  ged  Into  APCs. 

APC  0081:  Ni  )n-Coronary  Angioplasty 
or  Atherectomy . 

APC  0083:  C<  ronary  Angioplasty  and 
Percutaneous  Valvuloplasty. 

APC  0104:  Tianscatheter  Placement  of 
Intracoronary  Stents. 

APC  0222:  In  plantation  of 
Neurological  D(  vice. 

APC  0223:  In  plantation  of  Pain 
Management  D<  vice. 

APC  0227:  In  plantation  of  Drug 
Infusion  Device , 

APC  0229:  Trmscatheter  Placement  of 
Intravascular  Shunts. 

Several  comn  lenters  requested  that 
the  status  indicators  for  the  above  APCs 
(all  of  which  ini  :lude  high-cost  devices) 
be  changed  fron  i  T  (multiple-procedure 
discount  applies)  to  S  (multiple- 
procediue  discc  imt  does  not  apply). 
Two  presenters  to  the  Panel  stated  that 
hospitals  do  nol  pay  less  for  devices 


when  they  are  used  in  the  context  of  a 
multiple-procedure  claim  and  suggested 
that  we  apply  the  multiple-procedure 
reduction  to  the  non-device  portion  of 
the  claim  only.  Alternatively,  these 
presenters  recommended  that  we  apply 
the  discount  policy  only  when  the 
device  cost  is  below  a  predetermined 
proportion  of  the  APC  cost.  Another 
presenter  to  the  Panel  requested  that 
APCs  0222,  0223,  and  0227  be  exempt 
from  the  multiple  procedure  discount 
policy  because  the  cost  of  the  devices 
used  in  these  procedures  makes  up 
more  than  50  percent  of  the  APC  cost. 

We  sought  the  Panel's  input  as  to 
whether  there  are  situations  in  which 
we  should  not  apply  oiu  multiple 
procedure  discount  policy.  The  Panel 
recommended  no  changes  to  the  status 
indicators  for  any  of  the  device-related 
APCs  discussed  because  they  were 
concerned  that  exemptions  from  the 
discoimt  policy  could  result  in 
incentives  to  use  more  devices  than 
necessary.  However,  the  Panel  asked 
that  we  analyze  our  data  to  determine  if 
we  may  be  underpaying  for  devices 
when  the  multiple  procediue 
discounting  policy  is  applied  and 
recommended  that  we  develop  some 
methodology  to  track  device  costs.  In 


section  V.C  of  this  proposed  rule,  we 
discuss  the  issue  of  device  costs  and 
multiple  procedure  reductions  and  our 
progress  to  date  in  developing 
"combination  APCs"  to  address  the 
Panel's  concern. 

hh.  Discussion  of  Ways  To  Increase 
the  Use  of  Multiple  Claims  To  Set  APC 
Payment  Rates. 

A  presenter  to  the  Panel  suggested 
that  we  use  dates  of  service  on  multiple 
procedure  claims  to  increase  the 
number  of  claims  we  use  to  set  payment 
rates.  Another  presenter  suggested  that 
we  could  further  increase  the  number  of 
multiple  procedure  claims  that  could  be 
used  to  set  payment  rates  by  ignoring 
codes  with  status  indicator  K.  Other 
suggestions  were  to  exclude  from 
consideration  those  APCs  with  small 
dollar  values  and  to  create  a  new  code 
or  APC  specifically  for  the  insertion  and 
removal  of  devices. 

The  Panel  recommended  that  our  staff 
explore  ways  to  increase  the  number  of 
claims  used  to  set  pa3anent  rates, 
including  the  following  methodologies: 
sort  multiple  claims  by  date  of  service; 
exclude  codes  with  K  status  indicator 
from  evaluation;  exclude  those  APCs 
with  nominal  costs  (the  definition  of 
"nominal"  can  be  determined  by 
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modeling  a  variety  of  possible  dollar 
amounts).  In  addition,  the  Panel 
recommended  that  we  create  no  G  codes 
as  part  of  the  effort  to  use  multiple 
procedure  claims  for  developing  relative 
weights.  9new  codes  are  needed,  the 
Panel  suggested  that  oiu*  staff  work  with 
the  American  Medical  Association's 
CPT  Board  to  identify  possible  new 
codes.  Please  see  section  V.C  of  this 
proposed  rule  for  our  discussion  of  the 
use  of  multiple  procediue  claims  for 
.developing  payment  rates  for 
procedures  that  use  devices. 

B.  Other  Changes  Affecting  the  APCs 

1.  Limit  on  Variation  of  Costs  of 
Services  Classified  Within  an  APC 
Group 

Section  1833(t)(2)  of  the  Act  provides 
that  the  items  and  services  within  an 
APC  group  cannot  be  considered 
comparable  with  respect  to  the  use  of 
resources  if  the  highest  cost  item  or 
service  within  an  APC  group  is  more 


than  2  times  greater  than  the  lowest  cost 
item  or  service  within  the  same  group. 
However,  the  statute  authorizes  the 
Secretary  to  make  exceptions  to  this 
limit  on  the  variation  of  costs  within 
each  APC  group  in  unusual  cases  such 
as  low  volume  items  and  services.  No 
exception  may  be  made  in  the  case  of 
a  drug  or  biological  that  has-been 
designated  as  an  orphan  drug  imder 
section  526  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act. 

Taking  into  account  the  proposed 
APC  changes  discussed  in  relation  to 
the  APC  Panel  recommendations  in 
section  n.A.4  of  this  proposed  rule  and 
the  use  of  2002  claims  data  to  calculate 
the  median  cost  of  procedures  classified 
to  APCs,  we  reviewed  all  the  APCs  to 
determine  which  of  them  would  not 
meet  the  2  times  limit.  We  use  the 
following  criteria  when  deciding 
whether  to  make  exceptions  to  the  2 
times  rule  for  affected  APCs: 

•  Resource  homogeneity. 

•  Clinical  homogeneity. 


•  Hospital  concentration. 

•  Frequency  of  service  (voliune). 

•  Opportunity  for  upcoding  and  code 
fragmentation. 

For  a  detailed  discussion  of  these 
criteria,  refer  to  the  April  7,  2000  final 
rule  (65  FR  18457). 

The  following  table  contains  APCs 
that  we  propose  to  exempt  from  the  2 
times  rule  based  on  the  criteria  cited 
above.  In  cases  in  which  a 
recommendation  of  the  APC  Panel 
appeared  to  result  in  or  allow  a 
violation  of  the  2  times  rule,  we 
generally  accepted  the  Panel 
recommendation  because  Panel 
recommendations  were  based  on 
explicit  consideration  of  resource  use, 
clinical  homogeneity,  hospital 
specialization,  and  the  quality  of  the 
data  used  to  determine  payment  rates. 

The  median  cost  for  hospital 
outpatient  services  for  these  and  all 
other  APCs  can  be  found  at  Web  site: 
http://www.cms.hhs.gov. 


Table  5.— Table  of  APCs  Exempted  From  2  Times  Rule 


Proposed  rule  APC 


Description 


0004 
0018 
0019 
0020 
0032 
0043 
0046 
0048 
0055 
0058 
0060 
0072 
0073 

ooeo 

0084 
0097 
0099 
0105 
0130 
0147 
0148 
0155 
0164 
0165 
0192 
0203 
0204 
0207 
0213 
0214 
0218 
0231 
0233 
0235 
0239 
0245 
0252 
0262 
0266 
0274 
0303 
0330 
0340 


Level  I  Needle  Biopsy/Aspiration  Except  Bone  Marrow. 

Biopsy  of  Skin/Puncture  of  Lesion. 

Level  I  Excision/Biopsy. 

Level  II  Excision/Biopsy. 

Insertion  of  Central  Venous/Arterial  Cattieter. 

Closed  Treatment  Fracture  Finger/Toe/Trunk. 

Open/Percutaneous  Treatment  Fracture  or  Dislocation. 

Arthroplasty  with  Prosthesis. 

Level  I  Foot  Musculoskeletal  Procedures. 

Level  I  Strapping  and  Cast  Applk:ation. 

Manipulation  Therapy. 

Level  II  Endoscopy  Upper  Airway. 

Level  III  Endoscopy  Upper  Airway." 

Diagnostic  Cardiac  Catheterization. 

Level  I  Electrophysiologic  Evaluation. 

Cardiac  and  Ambulatory  Blood  Pressure  Monitoring. 

Electrocardiograms. 

Revision/Removal  of  Pacemakers,  AICD,  or  Vascular. 

Level  I  Laparoscopy 

Level  II  Sigmoidoscopy. 

Level  I  Anal/Rectal  Procedure. 

Level  II  Anal/Rectal  Procedure. 

Level  I  Urinary  and  Anal  Procedures. 

Level  III  Urinary  and  Anal  Procedures. 

Level  IV  Female  Reproductive  Proc. 

Level  IV  Nerve  Injections 

Level  I  Nerve  Injections. 

Level  III  Nerve  Injections. 

Extended  EEG  Studies  and  Sleep  Studies,  Level  I. 

Electroencephalogram. 

Level  II  Nerve  and  Muscle  Tests.  , 

Level  III  Eye  Tests  &  Treatments. 

Level  II  Anterior  Segment  Eye  Procedures. 

Level  I  Posterior  Segment  Eye  Procedures. 

Level  II  Repair  and  Plastic  Eye  Procedures. 

Level  I  Cataract  Procedures  without  lOL  Insert. 

Level  II  ENT  Procedures. 

Plain  Film  of  Teeth. 

Level  II  Diagnostic  Ultrasound  Except  Vascular. 

Myelography. 

Treatment  Device  Construction. 

Dental  Procedures. 

Minor  Ancillary  Procedures. 
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Proposed  a  le  APC 


0341 
0344 
0363 
0364 
0367 
0368 
0370 
0373  . 
0385. 
0397  . 
0408  . 
0409 
0600  . 
0668  . 
0692 
0698  . 


2.  Procedures 

Technology 

Appropriate 
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Table  5.— Table  of  APCs  Exempted  From  2  Times  Rule— Continued 


Description 


Skin  Tests. 

Level  III  Pathology. 

Level  I  Otorhinolaryngologic  Function  Tests. 

Level  I  Audiometry. 

Level  I  Pulmonary  Test. 

Level  II  Pulmonary  Tests. 

Allergy  Tests. 

Neuropsychological  Testing. 

Urinary  lrxx)ntinerKe  Procedures. 

Vascular  Imaging. 

Non-thyroid  Radionucllide  Treatment. 

Red  Blood  Cell  Tests. 

Low  Level  Clinic  Visits. 

Level  I  Angiography  and  Venography  except  Extremity. 

Electronic  Analysis  of  Neurostimulator  Pulse  Generators. 

Level  II  Eye  Tests  &  Treatments. 


I  loved  From  New 
AflCs  to  Clinically 


A-Cs 

In  the  Noveniber  30,  2001  final  rule 
"  (66  FR  59903),  kve  made  final  our 
proposal  to  cha  nge  the  period  of  time 
during  which  a  service  may  be  paid 
under  a  new  tei  hnology  APC.  The  April 
7,  2000  final  ru  e  initially  established 
the  time  frame  hat  new  technology 
APCs  would  be  in  effect  (65  FR  18457). 
Beginning  in  2(  02,  we  retain  a  service 
within  a  new  t€  chnology  APC  group 
until  we  have  a  :quired  adequate  data 
that  allow  us  tc  assign  the  service  to  a 
clinically  apprc  priate  APC.  This  policy 
allows  us  to  mc  ve  a  service  from  a  new 
technology  AP( '.  in  less  than  2  years  if 
sufficient  data  { re  available,  and  it  also 
allows  us  to  ret;  lin  a  service  in  a  new 
technology  APC :  for  more  than  3  years 
if  sufficient  dati  i  upon  which  to  base  a 
decision  for  rea  isigiunent  have  not  been 
collected. 

In  the  context  of  new  technology 
procedures,  we  create  HCPCS  codes  for 
services  only.  V  e  do  not  create  HCPCS 
codes  for  equipi  nent  that  is  used  in  the 
course  of  provic  ing  an  item  or  service 
(except  in  the  a  se  of  "C"  codes  for 
devices  that  me  st  the  criteria  for 
transitional  pasi  i-through  payments). 
Equipment  that  is  used  to  provide  an 
item  or  service  i  s  not  separately  coded 
because  it  is  a  n  source  required  to 
furnish  the  serv  ce.  Like  other  resources 
that  are  require(  to  furnish  a  service  (for 
example,  cost  o  a  room,  cost  of  staff, 
cost  of  supplies  ,  the  hospital  should 
show  charges  ei  her  as  part  of  its  charge 
for  the  procedui  e  or  with  a  revenue 
code. 

As  described  n  more  detail  below,  we 
propose  to  delet  3  four  HCPCS  codes  that 
are  cxirrently  pa  d  in  new  technology 
APCs.  These  foi  r  HCPCS  codes  do  not 
conform  to  our  ( lurent  policy  to  not 


create  HCPCS  codes  for  equipment  used 
to  provide  a  service.  In  addition,  there 
exist,  or  soon  will  exist,  CPT  codes  to 
describe  the  services  being  furnished, 
including  any  equipment  that  is  needed 
to  perform  them,  so  we  believe  it  is 
appropriate  at  this  time  to  delete  the 
HCPCS  codes.  The  HCPCS  codes  we 
propose  to  delete  effective  January  1 , 
2004  are: 

C1088:  Laser  Optic  Treatment  system, 
Indigo  Laseroptic  Treatment  System, 

C9701:  Stretta  System, 

C9703:  Bard  Endoscopic  Suturing 
System,  and 

C9711:  H.E.L.P.  Apheresis  System. 

These  codes  were  created  and 
assigned  to  New  Technology  APCs 
when  it  was  CMS  policy  to  create  a  C 
code  to  describe  an  item  of  equipment 
for  which  there  was  no  other  means  of 
making  pajrment  for  the  service  in 
which  the  equipment  was  used.  In  the 
November  30,  2001  final  rule,  we 
announced  that  we  would  not  use  New 
Technology  APCs  to  pay  for  drugs, 
devices,  and  equipment  that  are  used  in 
the  performance  of  a  procediu^e,  but 
which  are  not  in  and  of  themselves  a 
complete  service.  It  is  due  to  an 
oversight  on  our  part  that  we  did  not 
delete  these  codes  at  that  time.  We 
stopped  using  C  codes  to  describe 
specific  devices  in  April  2001  and  no 
longer  create  C  codes  to  describe  items 
of  equipment.  Moreover,  we  have  found 
that  there  are  existing  CPT  codes  or,  in 
the  case  of  C9701,  there  will  soon  be  a 
CPT  tracking  code,  that  will  acciu^tely 
report  the  services  being  furnished,  and 
under  which  the  hospital  should  report 
the  charges  for  providing  the  services, 
including  charges  related  to  the 
equipment  needed  to  furnish  the 
service.  Therefore,  payment  will  be 
appropriate  regardless  of  whether  there 
are  separate  codes  for  these  items  of 
equipment. 


HCPCS  code  C1088,  the  Laser  Optic 
Treatment  System,  Indigo  Laseroptic 
Treatment  System,  now  paid  under  APC 
0980  is  no  longer  needed  because  our 
review  of  data  shows  that  the  equipment 
it  describes  is  appropriately  reported 
imder  CPT  codes  52647  and  52648.  The 
procedures  described  by  these  CPT 
codes  may  be  performed  by  using 
several  types  of  equipment,  one  of 
which  is  the  type  described  by  C1088. 
In  fact,  most  of  the  claims  containing 
line  items  for  C1088  are  accompanied 
by  line  items  for  52647  or  52648.  This 
means  that  hospitals  are  appropriately 
reporting  these  services  under  the 
applicable  CPT  codes  and  that  any 
charges  associated  with  C1088  are  likely 
duplicate  charges  for  the  service 
provided.  Therefore,  we  propose  to 
delete  C1088  and  to  have  hospitals 
continue  to  report  these  services  imder 
CPT  codes  52647  and  52648,  which  are 
in  APC  0163. 

HCPCS  code  C9701,  the  Stretta 
System,  now  paid  under  APC  0980,  is 
used  in  a  procedure  that  will  soon  be 
given  a  CPT  Category  Three  Tracking 
Code  by  the  American  Medical 
Association's  CPT  Editorial  Panel.  We 
propose  to  use  the  CPT  tracking  code  to 
report  services  using  the  Stretta  System 
and  to  delete  HCPCS  code  C9701.  We 
propose  to  assign  the  new  CPT  tracking 
code  in  APC  1557. 

HCPCS  code  C9703,  the  Bard 
Endoscopic  Suturing  System,  now  paid 
under  APC  0979,  is  used  in  a  procedure 
that  has  been  granted  a  CPT  Category 
Three  Tracking  Code,  0008T,  which 
describes  the  procedure  for  which  this 
equipment  is  used.  We  propose  to  delete 
C9703  and  to  require  hospitals  to  use 
0008T  to  report  services  using  this 
equipment.  We  propose  to  assign  CPT 
code  0008T  to  APC  1555  for  2004. 

HCPCS  code  C9711,  the  H.E.L.P. 
Apheresis  System,  now  paid  under  APC 
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0978,  is  used  to  provide  apheresis, 
which  is  appropriately  reported  using 
CPT  codes  36511  through  36516. 
Therefore,  wo  propose  to  delete  e9711 
and  to  require  hospitals  to  report  the 
service  in  which  this  equipment  is  used 
by  using  CPT  codes  36511  through 
36516. 

3.  Revision  of  Cost  Bands  and  Payment 
Amoimts  for  New  Technology  APCs 

In  the  April  7,  2000  final  rule  (68  FR 
18477),  we  created  15  new  technology 
APCs  (APCs  0970  through  0984)  to  pay 
for  certain  new  technology  services 
imder  the  OPPS.  As  discussed  in  both 
the  April  7,  2000  and  November  30, 
2001  final  rules,  new  technology  APCs 
are  intended  to  pay  for  new  or  rarely 
performed  procedures  for  which  we  lack 
sufficient  cost  data  to  make  an 
assignment  to  a  clinical  APC.  New 
technology  APCs  are  defined  on  the 
basis  of  costs,  not  the  clinical 
characteristics  of  a  service.  The  payment 
rate  for  each  new  technology  APC  is 
based  on  the  midpoint  of  a  range  of 
costs. 

In  the  November  30,  2001  final  rule 
(66  FR  59856),  we  revised  several  of  the 
cost  bands,  added  a  payment  level  to  the 
original  group  of  new  technology  APCs, 
and  assigned  status  indicator  "T"  to 
APCs  0970  through  0985.  We  also 
created  a  parallel  set  of  new  technology 
APCs  (APCs  0706  through  0721),  each  of 
which  was  assigned  status  indicator 
"S."  In  addition,  we  changed  the 
definition  of  what  is  appropriately  paid 
for  under  a  new  technology  APC;  we 
refined  the  criteria  for  determining 
assignment  of  a  procedure  or  service  to 
a  new  technology  APC;  we  clarified  the 
information  that  must  be  supplied  for  a 
request  for  new  technology  status  to  be 
considered;  and  we  removed  the 
restrictions  on  how  long  a  procedure 
can  be  assigned  to  a  new  technology 


APC.  These  changes,  which  are 
discussed  in  detail  in  the  November  30, 
2001  final  rule,  were  implemented 
effective  April  1,  2002. 

In  the  November  1 ,  2002  final  rule,  we 
established  two  additional  new 
technology  APCs,  APC  989,  and  APC 
725;  as  these  APCs  were  not  discussed 
in  the  proposed  rule,  they  were 
considered  interim  with  comment. 

In  this  proposed  rule,  we  are 
proposing  to  implement  a 
comprehensive  restructuring  of  all  the 
new  technology  APCs.  First,  the  cost 
intervals  in  the  current  new  technology 
APCs  are  inconsistent,  ranging  from  $50 
to  $1,500.  Secondly,  as  the  number  of 
procedures  assigned  to  new  technology 
APCs  increases,  we  believe  that 
narrower  cost  bands  are  required  to 
avoid  significant  mispayment  for  new 
technology  services.  The  increased 
number  of  new  technology  APCs  that 
would  result  from  narrowing  the  cost 
bands  cannot  be  accommodated  within 
the  current  sequence  of  available  APC 
numbers.  Therefore,  we  are  proposing  to 
dedicate  two  new  series  of  APC 
numbers  to  the  restructured  new 
technology  APCs,  which  would  allow  us 
to  narrow  the  cost  bands  and  also  afford 
us  flexibility  in  creating  additional 
bands  as  future  needs  may  dictate. 

We  propose  to  establish  cost  bands 
from  $0  to  $100  in  increments  of  $50, 
from  $100  through  $2,000  in  intervals  of 
$100,  and  from  $2,000  through  $6,000 
in  intervals  of  $500.  We  believe  that 
these  intervals  would  allow  us  to  price 
new  technology  services  more 
appropriately  and  consistently.  We  also 
propose  to  retain  two  parallel  sets  of 
new  technology  APCs,  one  with  status 
indicator  "S"  and  the  other  with  status 
indicator  "T."  We  invite  comments  on 
the  hierarchy  of  cost  levels  of  the 
restructured  new  technology  APCs. 

We  would  reassign  current  new 
technology  procedures  to  the  level  in 


the  restructured  new  technology  APCs 
so  that  the  payment  amount  for  the 
procediure  in  2004  closely  approximates 
the  current  payment  amount.  As  we 
explained  in  the  November  30,  2001 
final  rule,  we  generally  keep  a 
procedure  in  Uie  new  technology  APC  to 
which  it  is  initially  assigned  until  we 
have  collected  data  sufficient  to  enable 
us  to  move  the  procediu^  to  a  clinically 
appropriate  APC.  However,  in  cases 
where  we  find  that  our  original  new 
technology  APC  assignment  was  based 
on  inaccurate  or  inadequate 
information,  we  may,  based  on  more 
recent  information  (including  claims 
data),  reassign  the  procedure  or  service 
to  a  different  new  technology  APC  that 
more  appropriately  reflects  its  cost. 

The  proposed  restructxired  new 
technology  APCs  are  listed  in 
Addendum  A. 

4.  APC  Assignment  for  New  Codes 
Created  During  Calendar  Year  (CY)  2003 

During  CY  2003,  we  created  several 
HCPCS  codes  to  describe  services 
payable  under  the  hospital  OPPS.  These 
codes  have  already  been  assigned  to 
APCs  for  CY  2003.  In  this  proposed  rule, 
we  solicit  comment  on  the  APC 
assignment  of  these  services.  In 
addition,  in  this  proposed  rule,  we 
propose  to  create  a  new  HCPCS  code 
with  an  effective  date  of  July  1,  2003. 
Table  6  includes  a  new  procedural 
HCPCS  code  created  for  implementation 
in  July  2003. 

Table  6  does  not  include  new  codes 
for  drugs  and  devices  for  which  we 
established  or  intend  to  establish  pass- 
through  payment  eligibility  effective 
July  or  October  2003.  Furthermore, 
neither  the  new  procedural  HCPCS  nor 
the  new  pass-through  codes  proposed 
for  implementation  beginning  October 
2003,  or  later,  are  included  in 
Addendum  B  pf  this  proposed  rule. 


- 

Table  6— New  G  Code  for  2003 

HCPCS 
code 

Long  descriptor 

SI 

Effective 
date 

APC 

G0296  

PET  Imaging,  full  and  partial  ring  PET  scanner  only,  for  restaging  of  previously  treated  thyroid 
cancer  of  follicular  cell  origin  following  negative  1-131  wtiole  body  scan. 

S 

07/01/03 

0714 

5.  Creation  of  APCs  for  Combinations  of 
Device  Procedures 

In  the  course  of  developing  the 
proposed  rule  for  the  2004  OPPS,  we 
wanted  to  ensure  that  the  claims  we  use 
to  set  payment  rates  for  APCs  into 
which  we  package  medical  devices 
accurately  reflect  the  costs  of  both  the 
device  and  non-device  portions  of  the 
service.  As  discussed  in  section  III  of 


this  proposed  rule,  we  have  made  a 
niunber  of  changes  to  our  methodology 
for  the  creation  of  single  procedure 
claims  used  to  set  relative  weights. 
These  changes  enabled  us  to  use  charge 
data  from  more  claims  tp  set  relative 
weights.  However,  we  have  noted  that 
in  spite  of  our  new  methodology,  we 
were  unable  to  significantly  increase  the 
number  of  single  procediure  claims  used 


to  set  relative  weights  for  several  APCs 
that  use  high  cost  devices.  One  reason 
for  this  is  that  these  APCs  are  often 
billed  in  combination  with  several  other 
major  procedures  so  that  we  are  unable 
to  generate  single  procedure  claims  for 
these  APCs. 

In  the  past,  commenters  have  alleged 
that  without  using  multiple  procedure 
claims,  we  will  be  unable  to  capture  the 
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costs  of  the  mi  )re  complex  cases  in 
which  multipi  e  procedures  are 
performed  anc  multiple  devices  are 
used.  These  c(  mmenters  further 
requested  that  we  change  the  status 
indicator  of  certain  APCs  from  "T"  to 
"S"  in  order  t(  appropriately  captiire 
the  cost  of  hig  i  cost  devices  when 
multiple  proc(  dures,  each  using 
devices,  were  >illed.  In  addition  to 
attempting  to  1  ind  a  way  to  use  multiple 
procedure  clai  ns.  we  also  decided  to 
examine  our  c  aims  data  to  investigate 
whether  our  c\  irrent  payments  for 
multiple  proce  dures  performed  on  the 
same  date,  eac  i  using  high  cost  devices 
accurately  cap  ured  the  costs  of  the 
device  and  noi  i-device  portion  of  each 
procedure. 

In  order  to  d  d  this,  we  reviewed 
claims  from  AJ  'Cs  that  required  high 
cost  devices  ar  d  from  which  we  were 
imable  to  use  t  le  majority  of  claims  to 
set  a  relative  w  eight  for  the  APC  (for 
example,  APCs  for  insertion  of 
pacemakers,  d«  fibrillators,  and 
neurostimulatc  rs).  We  determined  the 
frequency  with  which  other  APCs  were 
billed  with  the  high  cost  device  APCs. 
We  then  selecti  d  those  claims  where 
two  APCs  usin; ;  high  cost  devices,  or 
one  APC  using  high  cost  devices  and 
one  high  cost,  i lon-device-requiring 
APC,  were  bilh  d  together  with  a 
frequency  of  m  )re  than  100  for  the  time 
period  April  1 .  2002  through  September 
30,  2002.  This  i  lumber  was  chosen  in 
order  to  ensure  that  we  had  enough 
claims  to  deten  aine  reliable  median 
costs.  We  inclu  ied  the  APC 
combination  OC  81/01 04  unintentionally 
and  performed  [he  analysis  without 
realizing  until  i  fter  the  data  were 
developed  that  it  had  fewer  than  100 
claims  and  thei  jfore  should  not  have 
been  selected.  We  expected  that  the  data 
being  used  to  s<  t  the  2004  weights 
would  have  a  si  milar  number  of  each 
combination  to  the  number  we  found  in 
the  April  2002  lo  September  2002 
claims.  Review  of  Table  7,  Combination 
APCs  Used  in  A  nalysis,  shows  that  even 
starting  with  100  claims,  we  frequently 
had  to  determir  e  median  costs  with 
very  few  claims  Additionally,  Table  7 
reveals  that  onl  r  a  few  combinations  of 
two  high  cost  d(  svice-requiring  APCs  are 
billed  together  1  00  or  more  times.  Six  of 
the  twelve  combinations  we  analyzed 
(for  example,  cl  lims  for  insertion  of 
pacemakers  and  defibrillators) 
contained  APC  0105  (Removal  of 
pacemaker  defibrillator),  which  is  not  a 
high  cost,  devicij-requiring  APC.  As  the 
data  show,  APC  0105  is  frequently 
found  on  multij  le  procedure  claims,  but 
because  it  is  noti  a  high  cost  device- 
requiring  APC,  when  it  is  billed  with 


these  APCs,  the  multiple  procedure 
reductions  are  applied  to  APC  0105. 
Therefore,  we  have  determined  that  the 
vast  majority  of  claims  for  APCs,  such 
as  "insertion  of  Cardioverter 
Defibrillators,"  were  not  usable  multiple 
procedure  claims  for  the  purpose  of 
determining  relative  weights  under  our 
single  claim  process  because  they  were 
billed  with  APC  0105. 

After  selecting  the  combinations  to 
review,  we  determined  the  hospital 
costs  associated  with  providing  these 
"combination"  procedures  using  the 
following  methodology: 

1 .  We  selected  claims  where  the  two 
APCs  of  interest  both  appeared  on  the 
claim  with  the  same  date  of  service,  and 
subjected  them  to  the  same  trimming 
methodology  we  use  for  single 
procedure  claims. 

2.  We  then  required  that  each  APC 
appear  on  the  claim  only  once.  (For 
example,  if  two  HCPCS  codes  fixjm  APC 
0081  appeared  on  a  claim  with  one 
HCPCS  code  from  APC  0229,  we  did  not 
use  the  claim.  Many  claims  were 
discarded  because  of  this  requirement.) 

3.  From  the  claims  in  step  two,  we 
selected  only  those  claims  that  included 
the  device  category  codes  for  the 
devices  required  to  perform  the  service. 
This  is  similar  to  our  methodology  for 
using  single  procedure  claims  where  the 
procedure  requires  the  use  of  a  device 
with  a  category  code  (for  example,  for 
claims  involving  APCs  0222/0225,  we 
used  only  claims  that  contained  C  codes 
for  both  a  neurostimulator  pulse 
generator  and  neuroelectrodes). 

4.  We  ignored  any  line  items  for 
separately  payable  services  under  OPPS 
or  the  lab  fee  schedule  and  any  line 
items  with  revenue  centers  containing 
HCPCS  other  than  those  in  the  APCs  of 
interest. 

5.  At  this  point,  we  were  left  with 
claims  where  the  only  separately 
payable  services  were  the  line  items  for 
the  HCPCS  in  the  APCs  of  interest. 

6.  We  packaged  into  the  payable 
HCPCS  codes  all  device  category  codes, 
all  packaged  HCPCS  codes,  and  all 
revenue  center  codes  without  HCPCS. 

7.  We  then  determined  the  median 
cost  for  each  APC  pair  using  the 
remaining  claims. 

We  believe  the  median  cost  estimate 
determined  by  this  methodology  should, 
if  an)rthing,  overestimate  the  costs  of  the 
procedure  combinations  studied  since 
all  packaged  line  items  were  attributed 
to  the  APCs  of  interest  unless  they  were 
clearly  identified  as  being  associated 
with  other  procedm^s.  For  example,  if 
line  items  for  a  clinic  visit  and  a 
medical  or  surgical  supply  revenue 
center  appeared  on  the  claim,  we 
packaged  the  charges  associated  with 


the  revenue  center  entirely  into  the 
AI*Cs  of  interest  and  not  into  the  APC 
for  clinic  visits. 

We  also  determined  the  median  costs 
for  these  APCs  using  our  usual  single 
claims  methodology  (these  medians  are 
contained  in  Addendum  A).  We  then 
determined  a  summed  median  cost  of    ' 
each  APC  pair  using  our  current 
payment  policy,  which  allows  payment 
at  100  percent  for  the  most  expensive 
APC  with  "T"  status  indicator  and  50 
percent  for  each  additional  APC  with 
"T"  status  indicator.  That  is,  we  added 
the  median  cost  of  the  more  expensive 
APC  and  50  percent  of  the  median  cost 
of  the  less  expensive  APC  as  a  proxy  for 
the  total  median  cost  (and  pajmient) 
using  our  current  payment  policy.  We 
then  compared  this  figure  with  the 
median  cost  for  the  "combination  APC." 
[See  Table  7.)  We  believe  this 
comparison  is  an  indicator  of  whether 
our  current  payment  policy  accurately 
pays  for  the  costs  of  these  APCs  when 
they  are  billed  together  on  the  same  date 
of  service. 

Out  comparison  reveals  that,  of  the  12 
"combination  APCs"  created,  7  had 
higher  median  costs  than  the  median 
costs  obtained  with  the  multiple 
procedure  methodology  (we  note  that 
because  APC  222  has  a  status  indicator 
of  "S",  we  did  not  apply  the  multiple 
procedure  reduction  for  the  APC  0222/ 
0225  combination). 

For  three  of  these  seven  combinations, 
we  consider  the  data  unreliable  because 
we  were  able  to  use  very  few  claims  to 
determine  the  "combination"  median 
cost.  Specifically,  for  APC  combination 
0085/0655,  we  were  able  to  use  only  37 
claims;  for  APC  combination  0105/0089, 
we  were  to  use  only  16  claims;  and  for 
APC  combination  0105/0655,  we  were 
able  to  use  only  12  claims.  This  is  in 
distinction  to  the  number  of  claims  we 
used  to  determine  the  median  costs  for 
APCs  0655  and  0089  alone  (1,170  and 
303  respectively).  Further,  two  of  these 
combinations  contain  only  one  APC 
using  high  cost  devices  because  APC 
0105  does  not  require  the  use  of  high 
cost  devices.  This  means  that  the 
multiple  procedure  reduction  was 
applied  to  APC  0105.  In  such  cases,  we 
believe  the  reduction  is  appropriate 
because  when  a  pacemaker  or 
defibrillator  is  removed  and  replaced, 
the  patient  is  only  anesthetized  once, 
the  room  only  needs  to  be  prepared 
once,  and  the  time  for  replacement  is 
usually  less  than  the  time  for  insertion 
due  to  the  existence  of  a  subcutaneous 
pocket. 

Three  other  APC  combinations,  0105/ 
Q090,  0105/0107,  and  0105/0654,  also 
contain  only  one  APC  requiring  the  use 
of  high  cost  devices  and  therefore 
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should  not  pose  the  problem  of 
underpayment  due  to  the  multiple 
procedure  reduction,  which  was  applied 
to  APC  0105.  Furthermore,  in  these 
three  cases,  the  difference  in  median 
costs  between  the  combination  median 
and  the  median  determined  by  our . 
multiple  procedm^  reduction 
methodology  was,  in  our  view, 
insignificant  (all  much  less  than  5 
percent). 

For  APC  combination  0222/0225,  the 
difference  in  median  cost  could  be 
considered  significant  at  slightly  under 
5  percent,  but  only  74  claims  were  used 
to  determine  the  combination  median. 
Because  we  used  approximately  600 
claims  to  determine  the  median  costs  for 
APCs  0222  and  APC  0225  individually, 
we  consider  the  combination  median 
cost  comparatively  unreliable. 

Lastly,  we  note  that  for  the  other  five 
combinations,  our  current  payment 
policy  pays  more  than  the 
"combination"  payment  methodology. 

Based  on  this  comparison  we 
considered  several  options  for  payment 
of  these  APCs  when  billed  together: 

1 .  Maintain  our  current  payment 
policy. 

2.  Change  the  status  indicators  of 
certain  APCs  requiring  the  use  of  high 
cost  devices  to  "S." 

3.  Create  "combination  APCs"  with 
relative  weights  calculated  using  the 
methodology  described  above  in  order 
to  make  a  single  payment  when  the  two 
APCs  in  the  combination  are  billed 
together. 

The  third  option  need  not  result  in 
creation  of  new  HCPCS  codes  and  APCs 
for  hospitals  to  report.  Instead,  we  could 
make  changes  in  the  logic  of  the 
outpatient  code  editor  (OCE)  so  that 
when  hospitals  bill  the  two  APCs  in  a 
combination,  the  OCE  would  "map"  the 
payment  to  a  single  amount  rather  than 
paying  the  more  expensive  APC  at  100 
percent  and  the  less  expensive  at  50 
percent.  The  following  is  an  example  of 
how  combination  APCs  might  work:  If 
a  unit  of  a  code  in  APC  0081  was  billed 
with  a  unit  of  a  code  in  APC  0104  on 
the  same  date,  the  multiple  procedure 
discount  would  not  be  applied,  so 
payment  would  no  longer  be  made  at 
100  percent  of  the  payment  for  APC 
0104  (the  highest  paid  APC  in  the  pair) 
and  50  percent  of  the  payment  for  APC 
0081.  Instead,  if  we  were  to  implement 
combination  APCs  for  this  pair,  the 
combination  of  codes  would  be  mapped 
to  a  new  "combination"  APC,  and  we 
would  make  a  single  payment  for  both 
services.  The  payment  rate  for  the  new 
"combination"  APC  would  be  based 
upon  a  scaled  weight  calculated  from 
the  median  cost  for  all  claims 
containing  one  unit  of  a  code  from  APC 


0081  and  one  unit  of  a  code  from  APC 
0104  (using  the  methodology  described 
above).  If  either  of  the  APCs  were  billed 
without  the  partner  APC  for  that 
established  "combination"  APC,  then 
the  APC  woulcf  map  to  the  current  APC 
that  contains  the  code. 

Based  on  our  analysis,  we  are 
proposing  option  one:  Maintaining  our 
current  payment  policy.  We  believe  that 
our  analysis  shows  that  our  current 
payments  for  these  APCs  adequately 
reflect  the  costs  of  the  procedures,  even 
when  billed  in  combination. 

We  note  that  only  a  few  APCs 
requiring  the  use  of  high  cost  devices 
are  billed  in  combination.  Thus,  we  do 
not  believe  there  are  compelling  reasons 
to  establish  a  new,  or  special,  payment 
policy  in  situations  where  two  APCs 
requiring  high  cost  devices  are  billed 
together  fewer  than  100  times.  Even 
when  APCs  are  billed  together,  we  have 
shown  that  frequently  the  data  are 
unreliable  due  to  the  low  number  of 
claims  we  can  actually  use  to  determine 
the  total  median  cost  of  the  "combined" 
procedure.  Furthermore,  even  where  the 
number  of  usable  claims  is  large  enough 
to  give  us  some  assurance  that  the  data 
are  reliable,  the  median  costs  as 
determined  by  the  two  methodologies 
do  not  support  any  changes  in  our 
current  payment  policy.  In  some 
instances,  adoption  of  the  new  payment 
policy  would  actually  reduce  payments 
for  these  services,  and,  in  most  other 
cases,  any  increase  in  payments  would 
be  negligible. 

One  commenter  has  brought  to  our 
attention  the  fact  that,  rarely,  correct 
coding  does  not  allow  hospitals  to  bill 
for  two  APCs  requiring  high  cost 
devices.  One  example  is  APC  0082 
(Coronary  Atherectomy)  and  APC  0104 
(Transcoronary  Stent  Placement) 
because  atherectomy  is  considered  to  be 
a  component  of  stent  placement  when 
both  are  performed  together.  In  those 
ca.ses,  we  would  expect  hospitals  to  bill 
for  all  the  devices  used  to  accomplish 
the  atherectomy  and  the  stent 
placement.  To  the  extent  that  both  were 
performed,  the  median  cost  of  stent 
placement  should  reflect  the  cost  of 
performing  an  atherectomy.  Therefore, 
we  do  not  believe  there  is  a  compelling 
reason  to  create  new  payment  policy  for 
these  rare  situations.  (See  also  the 
discussion  below  on  "case  rate" 
purchasing  by  hospitals.) 

It  could  oe  reasoned  that  our  analysis 
of  the  costs  of  "combined"  procedures 
is  faulty  because  hospital  coding  and 
billing  inaccuracies  may  apply  to  these 
claims  as  well  as  single  procedure 
claims  (and  may  even  be  magnified). 
However,  that  reasoning  would 
undercut,  and  be  contrary  to,  the 


repeated  comments  that  we  need  to  use 
more  multiple  procedure  claims  to  set 
relative  weights  because  single 
procedure  claims  do  not  captiu^  the 
true  costs  of  complex  procedures  or 
episodes  of  care.  Our  investigation  was 
performed  precisely  to  address  these 
concerns,  determine  how  we  might  use 
multiple  procedure  claims,  and  what 
effect  use  of  those  claims  would  have  on 
payment  rates.  Even  with  use  of  a 
methodology  that  overestimated  the 
costs  of  combination  procedures,  we 
were  unable  to  show  that  the  median 
costs  (and  payments)  using  our  current 
payment  policy  do  not  accurately  reflect 
the  costs  for  performing  these 
procedures. 

Other  possible  factors  affecting  our 
analysis  include  charge  compression 
and/or  inadequate  charges  for  these 
procedures  or  the  devices  associated 
with  them.  However,  it  is  not  possible 
for  us  to  know  the  magnitude  of  how 
charge  compression  or  inadequate 
charges  might  affect  costs  or  what 
methodologic  or  payment  adjustment 
would  be  appropriate  to  address  the 
problem.  Furthermore,  we  point  out  that 
charge  compression  and  inadequate 
charges  should  affect  our  cost  data  for 
these  APCs  when  billed  alone  and  when 
these  APCs  are  billed  in  combination.  It 
is  unknown  whether  the  effects  would 
be  similar  in  each  instance  but  we  have 
no  reason  to  believe  they  would  be 
different.  Therefore,  we  do  not  believe 
that  adjusting  for  charge  compression  or 
inadequate  charges  would  change  the 
"relative"  median  costs  of  the  APCs 
when  billed  alone  or  in  combination. 
Finally,  we  believe  that  the  median 
costs  of  the  APCs  billed  in  combination 
support  the  concept  that  economies  of 
scale  are  achieved  in  those  cases.  There 
are  at  least  two  reasons  why  this  might 
occur:  First,  many  hospitals  purchase 
devices  on  a  case  rate  or  capitated  basis, 
which  means  that  the  hospitals'  device 
cost  "per  case"  is  fixed  (with  quarterly 
adjustments  made  based  on  volume  and 
actual  device  use  in  the  previous 
quarter(s)).  For  example,  inserting  a 
stent  or  cardioverter  defibrillator 
requires  the  use  of  multiple  devices  in 
addition  to  the  stent  or  defibrillator.  A 
hospital  may  agree  to  pay  SXXXX  "per 
case"  for  all  the  devices  used  to  insert 
a  stent  (for  example,  guidewires, 
introducers,  catheters,  rotablators  etc.). 
This  "per  case"  payment  means  that  the 
hospital  has  the  same  cost  irrespective 
of  whether  a  rotablator,  two  catheters,  or 
foin  catheters  were  used  for  a  specific 
patient.  Second,  even  if  hospitals 
purchase  devices  on  a  "per  device" 
basis,  it  is  possible  that  no  extra 
catheters,  guidewires,  and/or 
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'introducers,  lor  example,  are  used  when 
a  second  rela^d  procedure  is  performed 
(for  example.Jan  electrophysiology 
study  and  a  d  sfibrillator  lead  placement, 
or  an  angiopli  isty  and  a  stent 
placement) 

In  summar  ,  we  have  concluded  that 
there  is  no  co  npelling  reason  to  change 
our  current  pi  lyment  policy  for  APCs 
(  jse  of  high  cost  devices. 


requiring  the 


Combinatioo 
of  APCs" 


0081/0104  .... 
0081/0229  .... 
0085/0108  .... 
0085/0655  .... 

0105/0089    . 

0105/0090  .... 

0105/0107  .... 
0105/0108  ... 

0105/0654  .... 

0105/0655    .. 

0222/0225  .... 
0223/0227  .... 


Tat)le  7  lists  tti  B 
togettier,  the  nur  it)er 
(derived  from  th« 
ference  in  media  i 


We  propose 
Obstetrical 
Nt  w  APC  070( 
Service,  woulc 
(external  ceph 
assigned  there 
HCPCS  code 
only)  and 
after  previous 
remain  in  APC 
Service.  We  _ 
change  becaus< 
cost  between 


CaiB 


59612 


We  solicit  public  comments  on  our 
methodology,  analysis,  and  payment 
options  for  these  APCs.  We  particularly 
solicit  comments  on  how  oiu'  analysis 
should  affect  any  use  of  external  data 
sources  in  the  final  rule.  Specifically, 
we  ask  conunenters  to  explain  why 
submitted  external  data  should  be  used 
in  preference  to  oiu"  single  or  multiple 
claim  data  for  APCs  requiring  the  use  of 
high  cost  devices. 


We  also  note  that  creation  of 
"combination  APCs"  would  allow  us  to 
set  relative  weights  using  a  nxunber  of 
claims  that  we  otherwise  would  not  be 
able  to  use.  Therefore  we  solicit 
comments  on  this  approach  to  using 
more  claims  to  set  relative  weights  and 
specifically  request  comments  on  how 
to  use  those  claims  even  if  we  do  not 
create  "combination  APCs." 


Table  7.— Cok4bination  APCs  Used  in  Analysis 


Descriptions  of  both  APCs  in  the  combination 


Noncoronary  Angioplasty/Athectomy  &  Transcatheter 
Placement  of  Infracoronary  Stent. 

NoTKoronary  Angioplasty/Athectomy  &  Transcatheter 
Placement  of  lintravascular  Stent. 

Level  II  Electrophysiologic  Evaluation  &  Insertion/Re- 
piacement/Convert  of  Cardioverter  Defibrillator. 

Level  II  Electrophysiologic  Evaluation  &  Insertion/Re- 
placement/Conversion of  Permanent  Dual  Chamber 
Pacemaker. 

RevisiorVRemoval  of  Pacemal<ers,  AICD,  or  Vascular 
&  Insertion/replacement  of  Permanent  Pacemaker 
and  Electrodes 

Revision/Removal  of  Pacemakers,  AICD,  or  Vascular 
&  Insertion/replacement  of  Pemianent  Pacemaker 
Pulse  Generator. 

Revision/Removal  of  Pacemakers,  AICD,  or  Vascular 
&  Insertion  of  Cardioverter-Defibrillator. 

Revision/Removal  of  Pacemakers,  AICD,  or  Vascular 
&  Insertion/Replacement/Repair  of  Cardioverter- 
Defibrillator  Leads. 

Revision/Removal  of  Pacemakers,  AICD,  or  Vascular 
&  Insertion/Replacement  of  a  permanent  dual  cham- 
bet  pacemaker. 

Revision/Removal  of  Pacemakers,  AICD,  or  Vascular 
&  InsertkDn/Replacement/Conversion  of  a  Perma- 
nent Dual  Chamber  Pacemaker. 

mplantation  of  Neurological  Device  &  Implantation  of 
Neurostimulator  Electrodes. 

mplantation  of  Pain  Management  Device  &  Implanta- 
tion of  Drug  Infusion  Device. 


Sum  of  sin- 
gle APC 
medians  ad- 
justed for 
multiple  pro- 
cedure pol- 
icy 


$5,760.50 
4.507.09 

29,749.68 
9.398.45 

7.360.80 

5,668.72 

17,579.21 
29,239.29 

6,639.65 

8,888.06 

14,345.41 
10,350.16 


Frequency 
of  combina- 
tion APC 
billed  on  ttie 
same  date 


55 

6177 

502 

268 

221 

1426 

1106 
294 

3653 

237 

368 
222 


Frequency 

of  claims 

used  for 

median  cost 

of  services 

in  both 

APCs 


2 

135 

63 

37 

16 

516 

235 
8 

1475 

12 

74 
65 


Median  cost 
of  services 

in  both 

APCs 


$5,589.14 

4.116.50 

20.438.99 

10,832.16 

12,268.96 

5,751.30 

18.294.85 
26,843.72 

7.014.00 

10.290.88 

15.002.40 
9.815.08 


Percent  dif- 
ference me- 
dian for 
both  APCs 
to  sum  of 
adjusted 
single  medi- 
ans 


-2.97 

-8.67 

-31.30 

15.25 

66.68 

1.46 

.    4.07 

-8.19 

5.64 

15.78 

4.58 
-5.17 


combinations  that  we  investigated,  abbreviated  titles  for  the  single  APCs  in  the  pair,  the  number  of  times  the  APCs  were  billed 
)er  of  claims  used  to  set  the  combination  APC  median,  a  combined  median  cost  for  claims  in  which  both  the  APCs  appeared 
methodology  discussed  above),  the  median  cost  for  the  two  APCs  using  the  multiple  procedure  reduction  oolicv  and  the  dil- 
cosls  (expressed  in  percent).  k      j- 


6.  New  APC  fo  ■  Antepartum  Care 


o  split  APC  0199. 

Service  into  two  APCs. 
,  Antepartum  Care 
be  created  and  59412 
lie  version)  would  be 
The  two  remaining 
5f409  (vaginal  delivery 
(vaginal  delivery  only, 
( esarean  delivery)  would 
0199.  Obstetrical  Care 

to  make  this 
of  the  great  difference  in 
iginal  delivery  and  the 


pn  )pose 1 


VII 


external  cephalic  version  procedures. 
We  believe  that  inclusion  of  the  lower 
cost  procedure  in  the  APC  with  vaginal 
deliveries  may  have  an  affect  on  the 
median  cost  for  the  APC  that  results  in 
less  accurate  payment. 

m.  Recalibration  of  APC  Weights  for 
CY2004 

Section  1833(t)(9){A)  of  the  Act 
requires  that  the  Secretary  review  and 
revise  the  relative  payment  weights  for 
APCs  at  least  annually,  beginning  in 
2001.  In  the  April  7,  2000  final  rule  (65 


FR  18482).  we  explained  in  detail  how 
we  calculated  the  relative  payment 
weights  that  were  implemented  on 
August  1.  2000  for  each  APC  group. 
Except  for  some  reweighting  due  to  APC 
changes,  these  relative  weights 
continued  to  be  in  effect  for  CY  2001. 
(See  the  November  13.  2000  interim 
final  rule  (65  FR  67824  to  67827).) 

To  recalibrate  the  relative  APC 
weights  for  services  furnished  on  or 
after  January  1.  2004  and  before  January 
1,  2005,  we  are  proposing  to  use  the 
same  basic  methodology  that  we 
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described  in  the  April  7,  2000  final  rule. 
That  is,  we  would  recalibrate  the 
weights  based  on  claims  and  cost  report 
data  for  outpatient  services.  We  propose 
to  use  the  most  recent  available  data  to 
construct  the  database  for  calculating 
APC  group  weights.  For  the  piupose  of 
recalibrating  APC  relative  weights  for 
CY  2004,  the  most  recent  available 
claims  data  are  the  approximately  115 
million  final  action  claims  for  hospital 
outpatient  department  services 
furnished  on  or  after  January  1 ,  2002 
and  before  January  1,  2003.  We  then 
eliminated  the  following  45.7  million 
claims  because  many  of  these  claims 
were  for  services  that  are  not  paid  under 
OPPS:  Claims  in  the  first  quarter  of 
calendar  year  2002;  claims  for  bill  types 
other  than  OPPS  bill  types;  claims  for 
services  furnished  in  Maryland,  Guam, 
and  the  Virgin  Islands.  We  matched  the 
69.3  million  claims  that  were  paid 
under  the  OPPS  to  the  most  recent  cost 
report  filed  by  the  individual  hospitals 
represented  in  oiu  claims  data.  The  APC 
relative  weights  would  continue  to  be 
based  on  the  median  hospital  costs  for 
services  in  the  APC  groups. 

A.  Data  Issues 

1.  Period  of  Claims  Data  Used 

We  propose  to  use  claims  for  the 
period  beginning  April  1 ,  2002  through 
and  including  December  31.  2002  as  the 
base  for  the  CY  2004  OPPS.  The  statute 
requires  that  we  take  into  account  new 
cost  data  and  other  relevant  information 
and  factors  in  reviewing  and  revising 
the  weights,  and  we  believe  that  this 
period  will  give  us  the  most  recent 
costs.  We  chose  not  to  include  the 
claims  for  the  period  beginning  on 
January  1,  2002  through  March  31,  2002 
because  they  were  used  to  set  the 
payment  rates  for  the  2003  OPPS  and 
we  believe  that  the  most  recent  9 
months  of  claims  data  will  result  in 
payment  rates  that  are  most 
representative  of  the  current  relative 
costs  of  hospital  outpatient  services. 

The  claims  base  used  to  calculate  the 
proposed  payment  weights  and  payment 
rates  in  this  proposed  rule  is  not  the 
totality  of  claims  on  which  the  final 
weights  and  rates  will  be  based.  The  use 
of  this  claims  base  is  due  to  (1)  a  lag  in 
claims  submission  by  providers;  {2)  a 
statutory  limit  on  the  date  before  which 
no  claim  can  be  paid;  and  (3)  the 
additional  processing  time  it  takes  for 
the  claims  data  to  be  included  in  the 
national  claims  history,  which  is  the 
source  of  oui  claims  data.  For  these 
reasons,  the  claims  data  used  for  this 
proposed  rule  are  for  the  period  of 
services  furnished  between  April  1 , 
2002  and  November  1,  2002.  However, 


when  the  final  weights  and  rates  are 
calculated,  we  will  have  access  to 
approximately  95  percent  of  the  claims 
data  for  services  furnished  from  April  1, 
2002  through  December  1,  2002. 

2.  Treatment  of  "Multiple  Procedure" 
Claims 

We  have  received  many  requests- 
asking  that  we  ensure  that  the  data  from 
claims  that  contain  charges  for  multiple 
procedures  are  included  in  the  data 
from  which  we  calculate  the  CY  2004 
relative  payment  weights.  Those  making 
the  requests  believe  that  relying  solely 
on  single-procedure  claims  to 
recalibrate  APC  weights  fails  to  take  into 
account  data  for  many  fi^uently 
performed  procediu^s.  particularly 
those  commonly  performed  in 
combination  with  other  procedures. 

We  agree  that  optimally,  it  is  desirable 
to  use  the  data  from  as  many  claims  as 
possible  to  recalibrate  the  relative 
payment  weights,  including  those  with 
multiple  procedures.  We  identified 
certain  multiple-procedure  claims  that 
could  be  treated  as  single-procedure 
claims,  enabling  us  to  greatly  increase  " 
the  number  of  services  used  to  develop 
the  APC  payment  weights  for  CY  2003. 
However,  several  inherent  features  of 
multiple  procedure  claims  prevented  us 
fi'om  using  all  of  them  to  recalibrate  the 
pajmient  weights.  We  discussed  these 
obstacles  in  detail  in  the  August  9.  2002 
proposed  rule  (67  FR  52092.  52108 
through  52111).  and  the  November  1, 
2002  final  rule  (67  FR  66718,  66743 
through  66746). 

For  the  CY  2004  OPPS,  we  propose 
several  changes  to  how  we  handle  and 
use  claims  data  to  enable  us  to  use  more 
claims  in  the  creation  of  median  costs 
on  which  our  payment  weights  and 
rates  are  based.  Specifically,  we  propose 
to  expand  the  niunber  of  HCPCS  codes 
that  we  ignore  for  purposes  of  creating 
a  pseudo  single  claim  from  claims  that 
contain  other  separately  payable  HCPCS 
codes.  We  also  looked  at  dates  of  service 
on  packaged  HCPCS  codes  and 
packaged  revenue  centers,  and  propose, 
where  possible,  to  attribute  the  charges 
to  major,  separately  payable  HCPCS 
codes  based  on  the  codes'  dates  of 
service.  Our  complete  discussion  of  the 
use  of  data  to  set  the  weights  for  CY 
2004  OPPS  follows  in  section  m.B  of 
this  proposed  rule. 

Expansion  of  the  list  of  codes  to  be 
ignored  in  creation  of  single  claims.  For 
CY  2003  OPPS.  we  ignored  the  presence 
of  HCPCS  codes  93005.  71010.  and 
71020  to  create  pseudo  single  claims 
where  there  was  one  remaining 
separately  paid,  major  HCPCS  code  on 
the  claim.  This  enabled  us  to  attribute 
the  costs  of  packaged  HCPCS  codes  and 


packaged  revenue  centers  to  the 
.  remaining  separately  paid  HCPCS  codes 
and,  therefore,  to  use  the  charge  data  on 
the  claim.  We  did  this  based  on  our 
belief  that  these  three  separately  payable 
HCPCS  codes  would  not  have  charges 
related  to  them  that  would  be  placed  in 
packaged  HCPCS  codes  or  packaged 
revenue  centers.  Instead,  we  believe  that 
the  charges  found  in  the  packaged 
HCPCS  or  packaged  revenue  centers 
would  be  appropriately  associated  with 
the  only  other  separately  payable 
HCPCS  that  remained  on  the  claim 
when  these  codes  are  ignored. 

For  CY  2004  OPPS,  we  propose  to 
expand  the  list  of  HCPCS  codes  that  we 
would  ignore  for  purposes  of  creating 
pseudo  single  claims.  On  claims  that 
contain  other  separately  payable 
HCPCS,  we  propose  to  ignore  the 
HCPCS  codes  in  the  APCs  identified  in 
Table  9.  As  with  HCPCS  codes  93005, 
71010,  and  71020,  we  believe  that  these 
codes  are  highly  unlikely  to  have 
charges  that  are  found  in  packaged 
HCPCS  or  in  packaged  revenue  centers. 
Therefore,  we  believe  that  they  can  be 
ignored  for  the  purpose  of  creating  a 
pseudo  single  claim  from  the  remaining 
charges  on  the  claim.  We  solicit 
comments  on  the  proposed 
methodology  to  create  pseudo  single 
claims,  on  the  list  of  codes  in  Table  9 
that  we  propose  to  ignore,  and  whether 
there  are  other  low  cost  services  that  we 
could  ignore  in  using  this  methodology. 
We  also  request  comments  on  whether 
we  should  use  the  charges  for  the  codes 
in  the  APCs  in  Table  9  to  create  pseudo 
single  claims  to  be  used  in  setting  the 
median  costs  for  these  APCs. 

Use  of  dates  of  service  to  create  single 
claims.  For  CY  2003,  we  did  not  use 
dates  of  service  to  attribute  charges  on 
packaged  HCPCS  and  packaged  revenue 
centers  to  major  separately  payable 
HCPCS  codes.  For  CY  2004.  we  propose 
to  use  dates  of  service  on  HCPCS  codes 
and  on  packaged  revenue  centers  to 
attribute  charges  to  a  major  payable 
HCPCS  code  where  the  dates  of  service 
match.  We  can  only  use  this  approach 
where  there  are  different  dates  of  service 
for  the  separately  payable  major  HCPCS 
codes.  Where  there  are  multiple  major 
payable  HCPCS  codes  on  a  claim  with 
the  same  date,  we  caimot  use  this 
approach  because  there  is  no  way  to  tell 
to  which  major  payable  HCPCS  code  the 
charges  from  the  packaged  HCPCS  or 
packaged  revenue  center  belong. 
Moreover,  where  the  hospital  does  not 
provide  dates  for  all  packaged  revenue 
centers,  we  camiot  attribute  charges 
based  on  the  date  of  service. 

We  believe  that  this  methodology 
yields  more  single  claims  than  if  we  did 
not  use  dates  of  service.  However, 
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for  line  items  with  only 
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requiring  the  use  of 
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the  2002  OPPS  fee 
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determine  the  median  cost  for  the  APC 
for  inserting  cardioverter  defibrillators). 

We  then  compared  the  median  costs 
established  for  the  2002  OPPS  fee 
schedule  and  the  median  costs  based  on 
our  April  1,  2001,  through  March  31, 
2002  claims  data  and  limited  decreases 
in  median  costs  (fix>m  the  2002  fee 
schedule)  by  15  percent  plus  half  the 
amount  of  any  reduction  beyond  15 
percent  (for  example,  if  the  claims  data 
showed  the  median  cost  of  an  APC 
decreased  45  percent,  the  amoimt  of 
allowed  reduction  would  have  been  15 
percent  +  V2  x  (45  percent  - 15  percent) 
=  30  percent).  For  a  few  APCs  where 
device  costs  accoimted  for  more  than  80 
percent  of  the  total  cost  of  the  APC,  we 
also  incorporated  external  data  into  our 
calculation  of  the  median  cost. 

Blood  and  Blood  Products 

We  limited  reductions  in  median 
costs  to  1 1  percent  as  compared  to  the 
2002  median  costs  so  that  the  reduction 
in  payments,  after  other  adjustments,  for 
these  items  would  generally  not  exceed 
15  percent. 

Separately  Payable  Drugs 

We  noted  in  the  November  1,  2002 
final  rule  that  the  reason  our  April  1 , 
2001,  through  March  31,  2002  claims 
data  resulted  in  lower  median  costs  for 
many  drugs  was  that  the  payment  rates 
for  2002  were  based  on  95  percent  of 
average  wholesale  price  (AWP)  as 
required  by  law  for  pass-through  drugs. 
We  believed,  and  continue  to  believe, 
that  the  acquisition  cost  for  many  drugs 
is  considerably  less  than  95  percent  of 
AWP.  However,  we  limited  reductions 
in  median  costs  for  separately  payable 
drugs  and  for  administration  of 
packaged  drugs  using  the  same 
methodology  as  described  above  for 
device  and  procedural  APCs. 

Procedural  and  Device  Intense  APCs  for 
2004  OPPS 

Comparison  of  procedural  APC 
medians  for  2004  OPPS  to  adjusted 
medians  for  2003  OPPS.  Our  analysis  of 
the  April  1,  2002,  through  December  31, 
2002  claims  data,  which  is  the  basis  for 
the  proposed  median  costs  for  the  2004 
OPPS,  reveals  a  distribution  of  changes 
in  median  costs  that  are  not  imusual. 
Compared  to  the  adjusted  median  costs 
used  for  the  2003  OPPS,  most  of  the 
median  cost  increases  and  decreases 
were  for  nondevice-related  APCs.  Very 


few  device-related  APCs  saw  their 
median  costs  decrease  significantly.  We 
also  note  that,  with  a  few  exceptions, 
the  median  cost  increases  and  decreases 
were  not  imusually  distributed;  we 
believe  that  the  fluctuations  should  not 
be  unexpected  in  a  new  payment 
system.  For  example,  the  cost  of 
providing  items  and  services  changes 
yearly  and,  in  a  new  payment  system, 
the  accuracy  of  coding  services  will 
improve  year  to  year.  We  also  compared 
the  actual  median  costs  from  the  April 
1,  2001  through  March  31,  2002  claims 
data  with  the  actual  median  costs  fi-om 
the  April  1,  2002  through  December  31, 
2002  claims  data.  Given  the  level  of 
consistency  we  see  in  our  claims  data, 
we  believe  that  adjustment  of  median 
costs  last  yeai  may  have  resulted  in 
payment  amounts  for  some  APCs  that 
were  too  high. 

The  medians  we  propose  to  use  to  set 
weights  for  the  2004  OPPS  for  APCs  in 
Table  8  have  decreased  more  than  10 
percent  in  median  cost  when  compared 
to  the  adjusted  median  costs  for  2003 
OPPS.  For  reference,  we  also  provide 
the  actual  median  cost  fi-om  the  claims 
data  we  used  to  set  2003  OPPS  payment 
rates.  Some  changes  appear  to  be  the 
result  of  normal  fluctuation  in  the  costs 
of  services.  In  other  cases  the  actual 
mediaff  cost  in  the  April  through 
Decenlber  2002  data  (the  2004  OPPS 
medians)  is  consistent  with  the  actual 
median  cost  in  the  April  1 ,  2001 
through  March  31,  2002  data  (used  for 
the  2003  OPPS  medians),  but  decreased 
significantly  only  in  comparison  to  the 
adjusted  2001  medians  used  for  2003 
OPPS.  In  general,  where  there  is 
consistency  between  the  2001  (2003 
OPPS)  and  2002  (2004  OPPS) 
unadjusted  medians  or  where  a  change 
appears  to  represent  normal  fluctuations 
in  costs,  and  we  know  of  no  special 
circumstances  that  would  cause  us  to 
believe  that  there  are  problems  in  the 
claims  data,  we  conclude  that  the  claims 
data  acciurately  represent  the  cost  of  the 
service.  After  reviewing  the  data,  we 
believe  that  there  is  no  sound  basis  for 
making  an  across-the-board  adjustment 
to  our  April  through  December  2002 
median  costs,  notwithstanding  that 
using  the  unadjusted  2004  median  may 
result  in  a  reduced  payment  compared 
to  the  payment  that  was  based  on 
adjusted  medians  under  2003  OPPS. 
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Table  8.— APCs  .With  Median  Cost  Decreases  of  10  Percent  or  More 


Final  APC 


Description 


SI 


Final  2003 
dampened 
median  cost 


2004  pro- 
posed rule 
APC  me- 
dian cost 


%  diff  APC 
median  cx>st 

(2003 

dampened 

vs.  2004 

proposed 

rule) 


0312 
0330 
0692 
0651 
0225 
0352 
0068 
0124 
0688 
1719 
0699 
0199 
0313 
0236 
0123 
0223 
0385 
0681 
0302 
0301 
0094 
0671 
0098 
0346 
0043 
0687 
0359 
0122 
0363 
0081 
0191 
0685 
0371 
0152 
0222 
0118 
0086 
0202 
0228 
0347 
0245 
0189 
0085 
0665 
0670 
0368 
0107 
0362 
0287 
0120 
0212 
0004 
0676 
0268 
0106 


Radioelement  Applications _ 

Dental  Procedures „ .'. 

Electronic  Analysis  of  Neurostimulator  Pulse  Generators  

Complex  Interstitial  Radiation  Source  Application  

Implantation  of  Neurostimulator  Electrodes  

Level  I  Injections 

CPAP  Initiation 

Revision  of  Implanted  Infusion  Pump 

Revision/Removal  of  Neurostimulator  Pulse  Generator  Receiver .t 

Brachytx  seed,  Non-HDR  lr-192 

Level  IV  Eye  Tests  &  Treatments  

Obstetrical  Care  Service  

Brachytherapy  ; 

Level  II  Posterior  Segment  Eye  Procedures 

Bone  Man-ow  Han/esting  and  Bone  Marrow/Stem  Cell  Transplant 

Implantation  or  Revision  of  Pain  Management  Catheter 

Level  I  Prosttietic  Urological  Procedures 

Knee  Arthroplasty .". ,. 

Level  III  Radiation  Therapy  

Level  II  Radiation  Therapy  

Level  I  Resuscitation  and  Cardioversion 

Level  II  Echocardiogram  Except  Transesophageal  

Injection  of  Sclerosing  Solution 

Level  II  Transfusion  Latxxatory  Procedures 

Closed  Treatment  Fracture  Finger/Toe/Trunk 

Revision/Renfwval  of  Neurostimulator  Electrodes 

Level  II  Injections  

Level  II  Tube  changes  and  Repositioning 

Level  I  Otorhinolaryngologic  Function  Tests 

Non-Coronary  Angioplasty  or  Atherectomy  

Level  I  Female  Reproductive  Proc „ 

Level  III  Needle  Biopsy/Aspiration  Except  Bone  Marrow  

Level  I  Allergy  Injections  „ 

Percutaneous  Abdominal  and  Biliary  Procedures  

Implantation  of  Neurological  Device 

Chemotherapy  Administration  by  Both  Infusion  and  Ottier  Technique  

Ablate  Heart  Dysrhythm  Focus  

Level  VIII  Female  Reproductive  Proc  „ 

Creation  of  Lumt)ar  Subarachnoid  Shunt  ^... 

Level  III  Transfusion  Laboratory  Procedures 

Levetl  Cataract  Procedures  without  lOL  Insert .'. 

Level  III  Female  Reproductive  Proc 

Level  II  Electrophysiologic  Evaluation 

Bone  Density:  AppendicularSkeleton 

Intraverrous  and  Intracardiac  Ultrasound .^ 

Level  II  Pulmonary  Tests  ^ 

Insertion  of  Cardioverter-Defibrillator  

Level  III  Otorhinolaryngologk:  Function  Tests 

Complex  Venography 

Infusk)n  Therapy  Except  Chemotherapy 

Nervous  System  Injections 

Level  I  Needle  Biopsy/  Aspiration  Except  Bone  Marrow 

Level  II  Transcatheter  Thrombolysis 

Ultrasound  Guidance  Procedures  

Insertion/Replacement/Repair  of  Pacemaker  and/or  Electrodes 
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$3,141.77 

284.02 

371.55 

3,250.63 

8,277.07 

13.10 

123.29 

2,975.12 

4,429.71 

31.04 

223.07 

232.46 

1,249.57 

1,873.66 

380.54 

2,437.21 

6,199.09 

8,780.47 

548.35 

187.53 

228.18 

140.57 

99.06 

30.59 

148.63 

1,535.37 

67.50 

638.40 

64.56 

2,584.47 

12.27 

355.90 

29.69 

595.64 

13,528.13 

325.75 

3,138.30 

2,706.38 

3,541.71 

66.49 

863.71 

90.69 

2,478.31 

49.02 

1,796.55 

62.61 

19,378.60 

168.41 

415.06 

129.56 

196.63 

103.36 

245.24 

82.47 

3,256.61 


$216.18 

32.87 

56.40 

588.67 

3,283.68 

6.31 

65.83 

1,608.78 

2,495.57 

17.89 

130.15 

142.74 

769.14 

1,153.59 

234.84 

1,525.61 

3,895.76 

5,669.25 

363.26 

125.03 

154.77 

96.05 

68.15 

22.72 

112.70 

1,171.45 

51.53 

494.56 

50.02 

2,041.29 

9.84 

286.61 

23.93 

486.01 

11,061.74 

267.63 

2,611.43 

2,273.91 

2,996.28 

56.52 

736.87 

77.39 

2,128.77 

42.34 

1,555.61 

54.62 

17,025.21 

148.74 

368.16 

115.11 

175.73 

92.43 

219.77 

74.07 

2,927.17 


-93.12 
-88.43 
-84.82 
-81.89 
-60.33 
-51.83 
-46.61 
-45.93 
-43.66 
-42.36 
-41.65 
-38.59 
-38.45 
-38.43 
-38.29 
-37.40 
-37.16 
-35.43 
-33.75 
-33.33 
-32.17 
-31.67 
-31.20 
-25.73 
-24.17 
-23.70 
-23.66 
-22.53 
-22.52 
-21.02 
-19.80 
- 19.47 
-19.39 
-18.41 
-18.23 
-17.84 
-16.79 
-15.98 
-15.40 
-14.99 
-14.69 
-14.67 
-14.10 
-13.63 
- 13.41 
-12.76 
-12.14 
-11.68 
-11.30 
-11.15 
-10.63 
-10.57 
-10.39 
-10.19 
-10.12 


We  solicit  comments  on  the  proposed 
weights  for  all  APCs  and  for  the  APC 
placement  of  all  HCPCS  codes. 
However,  because  we  believe  the  public 
may  be  interested  in  commenting  on 
APCs  where  the  payment  rate  decreases, 
we  discuss  several  APCs  whose 


payment  rates  decrease  by  more  than  10 
percent.  We  are  particularly  interested 
in  comments,  including  the  submission 
of  external  data  (as  discussed  below) 
regarding  these  APCs. 


Discussion  of  Selected  APCs 

APC  312  Radioelement 
Applications — The  proposed  median  for 
this  APC  falls  93.12  percent  in 
comparison  with  the  2003  adjusted 
median  (from  $3,141.77  to  $216.18).  The 
2003  OPPS  median  was  adjusted  against 
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the  2002  OPPS  median  ($7,080.00)  into 
which  we  packaged  the  cost  of 
brachytherapy  seeds.  However,  for  2003 
and  2004,  we  ftre  maJcing  separate 
payment  for  bjacytherapy  seeds  (with 
the  exception  pf  prostate  brachytherapy) 
and,  therefore;  the  costs  of  those  seeds 
is  not  packaged  into  the  APC  payment 
(except  for  prdstate  brachytherapy).  The 
2003  OPPS  ui^djusted  median  was 
$265.53,  which  is  comparable  to  the 
proposed  2004  OPPS  median.  Hence, 
we  think  the  2003  OPPS  median  reflects 
the  costs  of  bn  chytherapy,  with  seeds 
paid  separatel; '. 

APC  692  Ele  Ttronic  Analysis  of 
Neurosdmulatpr  Pulse  Genenjtors— The 
proposed  median  for  this  APC  falls 
84.82  percent  i  n  comparison  with  the 
2003  OPPS  adj  asted  median  (from 
$371.55  to  $56)40).  The  2003  OPPS 
median  was  adnusted  against  the  2002 
OPPS  median  B819.0oI,  which 
contained  costi  for  devices  that  should 
not  have  been  packaged.  Moreover,  the 
2003  OPPS  unadjusted  median  for  the 
service  was  $4*.95,  and  this  is 
comparable  to  the  2004  OPPS  median  of 
$56.40.  Hence.lwe  believe  that  the 
proposed  20041OPPS  median  reflects 
the  cost  of  the  service. 

APC  651  Cot  \plex  Interstitial 
Radiation  Sow  ce  Application — The 
proposed  medi  m  for  this  APC  falls 
81.89  percent  ii  comparison  with  the 
2003  OPPS  adjusted  median  (from 
$3,250.63  to  $5  88.67).  The  2003  OPPS 
median  was  ad  usted  against  the  2002 
OPPS  median  ( 67,080.00),  which 
contained  costs  for  brachytherapy  seeds 
thai  are  current  ly  paid  separately. 
Moreover,  the  :  003  OPPS  unadjusted 
median  for  the  jervice  was  $483.25,  and 
this  is  compara  jle  to  the  proposed  2004 
OPPS  median  of  $588.67.  Hence,  we 
believe  that  the  proposed  2004  OPPS 
median  reflects  the  cost  of  the  service 
because  brachy  herapy  seeds  are  paid 
separately. 

APC  225  Imp  antation  of 
Neurostimulatc  r  Electrodes — The 
proposed  medii  n  for  this  APC  fell  60.33 
percent  (from  $  J,277.07  to  $3,283.68)  as 
compared  to  th(  adjusted  median  used 
for  the  2003  OP  'S.  The  2003  OPPS 
median  was  adj  jsted  against  the  2002 
OPPS  median  (J  15.286.00).  which 
reflected  the  mj  nufactiu-er(s)  price(s)  for 
the  devices  pad  laged  into  the  APC. 
However,  the  pi  oposed  2004  OPPS 
median  ($3,283  68)  is  very  close  to  the 
unadjusted  200: 1  OPPS  median 
($3,561.03).  causing  us  to  beUeve  that 
the  2004  propos  ed  median  accurately 
reflects  the  cost  i  of  the  procedure. 
Because  this  AFC  is  commonly 
performed  with  implantation  of  a 
neiu-ostimulatoi  pulse  generator  (APC 
222),  we  change  d  the  status  indicator  of 


APC  225  to  "S"  so  that  it  would  not  be 
subjected  to  the  multiple  procedure 
reduction  when  it  is  performed  with 
implantation  of  a  neiut)logical  device. 
We  do  not  propose  to  change  the  status 
indicator  this  year,  and  the  multiple 
procediu^  reductions  wotdd  not  be 
applied  in  CY  2004  to  APC  0225. 

We  determined  the  proposed  2004 
OPPS  median  for  APC  225,  using  only 
claims  that  contained  the  C  codes  for 
the  neurostimulator  leads  (either  C1778 
Lead,  neurostimulator,  or  C1897  Lead, 
neurostimulator  test  kit)  in  order  to      - 
ensure  that  we  captured  the  costs  for  the 
leads  in  the  data  used  to  calculate  the 
median.  We  solicit  comments 
concerning  the  accuracy  of  our  data  and 
whether  they  appropriately  reflect  the 
cost  of  neiuostimulator  electrodes,  as 
well  as  submission  of  data  on  the 
acquisition  cost  of  neurostimulator 
electrodes  (both  permanent  and  test 
electrodes). 

APC  352  Level  1  Injections— The 
proposed  2004  OPPS  median  for  this 
APC  fell  51.83  percent  (from  $13.10  to 
$6.31)  as  compared  to  the  adjusted  2003 
OPPS  median.  The  2003  OPPS  median 
was  adjusted  against  the  2002  OPPS 
median  ($23.00).  However,  the  2003 
OPPS  median  ($6.65)  is  very  close  to  the 
proposed  2004  OPPS  median  ($6.31), 
and  this  leads  us  to  believe  that  the 
proposed  2004  median  reflects  the  cost 
of  the  service. 

APC  313  Brachytherapy.— The 
proposed  median  for  this  APC  falls 
38.45  percent  in  comparison  with  the 
2003  OPPS  adjusted  median  (from 
$1,249.57  to  $769.14)  because  tiie  2003 
OPPS  median  was  adjusted  against  the 

2002  OPPS  median  ($2,030.00),  which 
contained  costs  for  brachytherapy  seeds 
that  should  not  have  been  included 
because  the  radioelement  sources  used 
in  this  APC  are  not  single  use  seeds. 
Moreover,  the  2003  OPPS  unadjusted 
median  for  the  service  was  $773.63,  and 
this  is  comparable  to  the  proposed  2004 
OPPS  median  of  $769.14.  Hence,  we 
believe  that  the  proposed  2004  OPPS 
median  reflects  the  cost  of  the  service. 

APC  223  Implantation  or  Revision  of 
Pain  Management  Catheter. — The 
proposed  median  for  this  APC  falls 
37.40  percent  in  comparison  with  the 

2003  OPPS  adjusted  median  (from 
$2,437.21  to  $1,525.61).  The  single  CPT 
code  in  this  APC  describes  three 
procedures:  revision,  repositioning,  and 
insertion  of  a  pain  management 
catheter.  Therefore,  the  median  cost  of 
this  APC  should  reflect  the  relative 
frequencies  with  which  these  three 
procedures  are  performed.  Furthermore, 
the  descriptor  makes  it  inappropriate  to 
use  only  claims  containing  "C"  codes  to 
determine  the  median  cost  for  this  APC 


because  a  device  is  not  always  used 
when  this  procedure  is  performed.  To 
require  that  a  "C"  code  be  on  claims  for 
this  procedtire  would  result  in 
inacciirate  median  costs.  We  believe  the 
decrease  in  median  cost  is  due  to  the 
packaging  of  75  percent  of  the  cost  of 
the  catheter  into  the  APC  amount  for  the 

2002  OPPS  fee  schedule. 

APC  385  Level  1  Prosthetic  Urological 
Procedures. — The  proposed  median  for 
this  APC  fell  37.16  percent  compared  to 
the  adjusted  median  for  this  APC  in 

2003  OPPS  ($3895.76  compared  to 
$6,199.09).  This  occurred  because  we 
removed  the  more  expensive  inflatable 
penile  prosthesis  and  prosthetic  urinary 
sphincters  from  APC  179  and  placed 
them  in  a  new  APC  (APC  386  with 
proposed  2004  OPPS  median  of 
$6,298.89).  Hence,  we  believe  that  the 
proposed  medians  for  both  APCs  reflect 
the  costs  of  the  services  that  they  now 
contain. 

APC  687  Revision/Removal  of 
Neurostimulator  Electrodes — The 
proposed  median  costs  of  this  APC 
decreased  23.7  percent  as  compared  to 
the  adjusted  median  used  for  the  2003 
OPPS  fee  schedule  ($1,171.45  compared 
to  $1,535.37).  (See  Table  8.)  However, 
none  of  the  procedures  in  this  APC 
require  the  use  of  high  cost  devices,  and 
we  believe  the  change  in  median  cost 
reflects  fluctuation  in  the  costs  of 
providing  these  services. 

APC  359  Level  II  Injections— See 
section  VI.B.4  of  this  proposed  rule  for 
the  discussion  of  administration  of 
drugs. 

APC  81  Non  Coronary  Angioplasty  or 
Atherectomy— The  median  for  this  APC 
fell  21.02  percent  in  comparison  with 
the  actual  median  cost  used  in  the  2003 
OPPS  fee  schedule  (from  $2,584.47  to 
$2,041.29).  The  median  cost  used  for 
OPPS  2003  was  significantly  higher 
than  the  median  cost  used  for  the  2002 
OPPS,  which  included  packaging  of  75 
percent  of  the  devices  used  in  this  APC. 
We  believe  the  decrease  this  year,  which 
is  still  substantially  higher  than  the 
median  used  for  2002.  reflects  the 
fluctuating  costs  of  providing  this 
service. 

APC  222  Implantation  of  Neurological 
Device — The  proposed  median  for  this 
APC  fell  18.23  percent  in  comparison 
witii  the  2003  OPPS  adjusted  median 
(from  $13,528.13  to  $11,528.13).  The 
2003  OPPS  adjusted  median  was 
adjusted  against  the  2002  OPPS  median, 
which  packaged  75  percent  of  the  cost 
(based  on  manufacturer  submitted  data) 
of  the  devices  ($17,284.00)  into  the 
APC.  However,  the  proposed  2004  OPPS 
median  of  $11,061.74  compares 
favorably  with  the  unadjusted  2003 
OPPS  median  of  $9,146.22.  Because  we 
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developed  the  proposed  2004  median 
for  APC  222  using  only  claims  that 
contained  charges  for  device  code 
C1767,  we  believe  our  current  cost  data 
better  reflect  the  cost  of  these  devices. 
We  solicit  comments  on  the  accm-acy  of 
our  data  as  well  as  the  submission  of 
data  on  the  acquisition  cost  of  these 
devices. 

APC  118  Chemotherapy 
Administration  by  Both  Infusion  and 
Other  Technique — See  section  VI.B.4  of 
,  this  proposed  rule  for  the  discussion  of 
administration  of  drugs. 

APC  86  Ablate  Heart  Dysrhythm 
.Focus — The  proposed  median  for  this 
APC  fell  16.79  percent  for  2004  OPPS 
when  compared  to  the  adjusted  median 
for  2003  (from  $3,138.30  to  $2,611.43). 
The  proposed  2004  OPPS  median  is 
comparable  to  the  imad justed  median 
for  2003  OPPS  of  $2,745.69.  Because 
this  APC  requires  the  use  of  a  device, 
we  required  that  the  claims  used  to  set 
the  median  for  this  APC  contain  a 
device  code  to  qualify.  We  believe  that 
our  cost  data  accurately  reflect  the  cost 
of  providing  this  service.  We  note  that 
the  high  payment  rate  for  2003  was 
adjusted  against  the  2002  median, 
which  reflected  packaging  75  percent  of 
the  device  cost  (based  on  manufacturer 
submitted  costs)  into  the  APC. 

APC  202  Level  VIII  Female 
Reproductive  Procedure — We  made 
several  changes  to  the  structure  of  this 
APC  and  the  proposed  median  for  this 
APC  fell  15.98  percent  for  2004  OPPS' 
when  compared  to  the  adjusted  median 
for  the  2003  (from  $2,706.38  to 
$2,273.91).  The  proposed  2004  OPPS 
median  is  comparable  to  the  unadjusted 
median  for  2003  OPPS  of  $2,327.25. 
This  APC  requires  the  use  of  a  device 
and,  therefore,  we  required  that  the 
claims  used  to  set  the  median  for  this 
APC  must  contain  one  or  more  specified 
device  codes  to  qualify  (C1771  Repair 
device,  lu'inary  incontinence,  with  sling 
graft,  C2631  Repair  device,  uiinary 
incontinence,  without  sling  graft).  We 
believe  our  cost  data  accurately  reflect 
the  costs  of  providing  this  service. 

APC  67 6  Intravenous  and 
Intracardiac  Ultrasound — The  proposed 
median  for  this  APC  fell  13.41  percent 
for  the  2004  OPPS  when  compared  to 
the  median  for  2003  OPPS  (from 
$1,796.55  to  $1,555.61).  This  APC 
requires  the  use  of  a  device  and 
therefore  we  required  that  the  claims 
used  to  set  the  median  for  this  APC 
must  contain  a  device  code  to  qualify. 
We  believe  that  oiu-  cost  data  acciu^tely 
reflect  the  cost  of  providing  this  service ' 
and  that  any  change  in  median  cost  is 
due  to  fluctuations  in  hospital  costs. 

APC  107  Insertion  of  Cardioverter- 
Defibrillator— The  proposed  2004  OPPS 


median  for  this  APC  fell  12.14  percent 
(from  $19,378.60  to  $17,025.21)  as 
compared  to  the  adjusted  median  cost 
for  the  2003  OPPS  fee  schedule.  The 
2003  OPPS  median  was  adjusted  against 
the  2002  OPPS  median  ($21,679.00)     ' 
which  reflected  packaging  75  percent  of 
the  manufacturer  submitted  prices  for 
the  devices  used  in  this  APC.  The 
proposed  2004  OPPS  median  is  much 
closer  to  the  adjusted  median  than  it  is 
to  the  unadjusted  2003  OPPS  median 
($13,572.62). 

We  acquired  the  proposed  2004  OPPS 
median  for  APC  107  by  using  only 
claims  that  contained  the  C  codes  for 
cardioverter-defibrillators  (either  C1721 
Cardioverter-defibrillator  dual  chamber, 
C1722  Cardioverter-defibrillator,  single 
chamber,  or  C1882  Cardioverter- 
defibrillator,  other  than  single  or  dual 
chamber)  in  order  to  ensiu«  that  we 
captured  the  costs  for  the  device  in  the 
data  used  to  calculate  the  median. 
Although  the  proposed  median  cost  of 
this  APC  is  lower  than  the  adjusted 
median  used  last  year,  it  is  considerably 
higher  than  the  actual  median  from  last 
year,  and  we  have  confidence  that  it 
reflects  the  cost  of  the  devices  used  in 
the^procedure.  We  would  also  note  that 
the  proposed  median  cost  for  APC  108 
also  rose  dramatically  and  is  higher  than 
the  adjusted  median  used  for  the  2003 
OPPS  fee  schedule.  Assuming  that  the 
proposed  median  cost  for  APC  108 
acciu-ately  reflects  the  cost  of  inserting 
a  cardioverter-defibrillator  with  leads, 
we  would  expect  that  the  proposed 
median  cost  of  APC  107,  which  also 
rose  significantly  as  compared  to  the 
actual  median  cost  used  for  OPPS  2003, 
acciu-ately  reflects  the  cost  of  inserting 
a  cardioverter-defibrillatof^without 
leads. 

APC  120  Infusion  Therapy  Except 
Chemotherapy — See  section  VI.B.4  of 
this  proposed  rule  for  a  discussion  of 
infusion  therapy  other  than 
chemotherapy. 

APC  106  Insertion/Replacement/ 
Repair  of  Pacemaker  and/or 
Electrodes— The  proposed  2004  OPPS 
median  for  this  APC  fell  10.12  percent 
compared  to  the  2003  OPPS  median 
(from  a  final  2003  OPPS  median  of 
$3,256.61  to  a  proposed  2004  Median  of 
$2,927.17).  This  APC  contains  both  CPT 
codes  for  insertion  of  temporary 
pacemaker  leads  (CPT  codes  33210  and 
33211)  and  repair  and  revision  of 
pacemaker  leads  (33216,  33217,  33218, 
and  33220).  This  APC  contains  a 
mixture  of  services  and,  therefore,  its 
median  cost  should  reflect  the  mixtiire 
of  services  provided.  We  solicit 
comments  on  whether  the  proposed 
median  cost  for  this  APC  reflects  the 
cost  of  providing  these  services  as  well 


as  the  submission  of  data  on  the 
acquisition  costs  of  the  leads  used  for 
each  service  in  this  APC. 

Preferred  Characteristics  of  External 
Data  Submitted  in  Comments.  We  will 
consider  external  data  on  devices  that 
are  provided  to  the  extent  that  they 
enable  us  to  verify  or  adjust  claims  data 
where  we  are  convinced  that  an 
adjustment  is  appropriate.  All  data  we 
use  to  create  payment  amounts  for  the 
final  rule  will  be  available  for  public 
inspection. 

^eternal  data  must  meet  the  following 
criterion: 

•  Be  available  for  public  inspection. 
External  data  that  are  likely  to  be  of 

optimal  use  should  meet  the  following 
criteria: 

•  Represent  a  diverse  group  of 
hospitals  both  by  location  (for  example, 
rural,  urban)  and  by  type  (for  example, 
community,  teaching).  We  would  prefer 
that  commenters  identify  each  hospital 
including  location  with  city  and  State, 
nonprofit  vs.  for  profit  status,  teaching 
vs.  nonteaching  status,  and  the  percent 
of  Medicare  vs.  non-Medicare  patients 
receiving  the  service;  a  pseudo  identifier 
could  be  used  for  the  hospital 
identification.  Data  should  be  submitted 
both  "per  hospital"  and  in  the  aggregate. 

•  Identify  the  niunber  of  devices 
billed  to  Medicare  by  each  hospital  as 
well  as  any  rebates  or  reductions  for 
bulk  purchase  or  similar  discounts  and 
identify  the  characteristics  of  providers 
to  which  any  such  price  rebates  or 
reductions  apply. 

•  Identify  all  HCPCS  codes  with 
which  each  item  would  be  used. 

•  Identify  the  source  of  the  data. 

•  Include  both  the  charges  and  costs 
for  each  hospital,  by  quarter  for  the  last 
3  quarters  of  2002.  Cost  data  for  2003 
are  not  compatible  with  2002  claims 
data. 

This  information  woidd  enable  us  to 
compare  our  claims  data  to  the  external 
data  and  help  us  determine  whether  the 
submitted  data  are  representative  of 
hospitals  that  submit  claims  under 
OPPS. 

Please  note  that  information  that 
contains  beneficiary-specific 
information  (for  example,  medical 
records,  invoices  with  beneficiary 
identification  on  it)  should  be  altered,  if 
necessary,  to  remove  any  individually 
identifiable  information,  such  as 
information  that  identifies  an 
individual,  diagnoses,  addresses, 
telephone  numbers,  attending 
physician,  medical  record  number. 
Medicare  or  other  insurance  number, 
etc.  Moreover,  individually  identifiable 
beneficiary  medical  records,  including 
progress  notes,  medical  orders,  test 
results,  consultation  reports,  etc.  should 
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not  be  submitted  to  us.  Similarly, 
photocopies  olf  checks  from  hospitals  or 
other  docume  its  that  contain  bank 
routing  numb  srs  should  not  be 
submitted  to  v  s. 

Blood  and  Blood  Products 

See  section  n.B.8  of  this  proposed 
rule  for  our  di  icussion  of  the  analysis  of 
data  for  blood  and  blood  products  and 
our  proposal 

Separately  PaiH  Drugs 

See  section  /1.B.3  of  this  proposed 
rule  for  our  di;  icussion  of  the  analysis  of 
data  for  separs  lely  paid  drugs  and  our 
proposal. 

B.  Description  of  How  We  Propose  To 
Calculate  Weii  hts  for  CY  2004 

The  method  )logy  we  followed  to 
calculate  the  I\  PC  relative  payment 
weights  proposed  for  CY  2004  is  as 
follows: 

•  We  excluded  from  the  data  claims 
for  those  bill  a  id  claim  types  that  would 
not  be  paid  un  ler  the  OPPS  (for 
example,  bill  t  rpe  72X  for  dialysis 
services  for  pa  ients  with  end-stage 
renal  disease  (1  iSRD)). 

•  We  elimin  ited  claims  from 
hospitals  locat  sd  in  Maryland,  Guam, 
and  the  U.S.  V  rgin  Islands. 

•  Using  the  nost  recent  available  cost 
report  from  eac  h  hospital,  we  converted 
billed  charges  \  o  costs  and  aggregated 
them  to  the  prt  cedure  or  visit  level  first 
by  identifying  he  cost-to-charge  ratio 
specific  to  eacl  hospital's  cost  centers 
("cost  center  sj  ecific  cost-to-charge 
ratios"  or  CCRj )  and  then  by  matching 
the  CCRs  to  rev  enue  centers  used  on  the 
hospital's  CY  2301  outpatient  bills.  The 
CCRs  include  c  perating  and  capital 
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costs  but  exclude  items  paid  on  a 
reasonable  cost  basis. 

•  We  eliminated  from  the  hospital 
CCR  data  325  hospitals  that  we 
identified  as  having  reported  charges  on 
their  cost  reports  that  were  not  actual 
charges  (for  example,  a  uniform  charge 
applied  to  all  services).  Of  these,  only 
166  hospitals  had  claims  data. 

•  We  eliminated  from  our  data  claims 
for  critical  access  hospitals  that  are  not 
paid  imder  OPPS  and  whose  claims  are 
therefore  not  suitable  for  use  in  setting 
weights  for  services  paid  under  OPPS. 

•  We  calculated  the  geometric  mean 
of  the  total  operating  CCRs  of  hospitals 
remaining  in  the  CCR  data.  We  removed 
from  the  CCR  data  29  hospitals  whose 
total  operating  CCR  deviated  from  the 
geometric  mean  by  more  than  three     • 
standard  deviations. 

•  We  excluded  from  our  data 
approximately  2.1  million  claims 
submitted  by  the  hospitals  that  we 
removed  or  trimmed  from  the  hospital 
CCR  data. 

•  We  matched  revenue  centers  from 
the  remaining  universe  of  claims  to 
hospital  CCRs. 

•  We  separated  the  66.345  million 
claims  that  we  had  matched  with  a  cost 
report  into  the  following  three  distinct 
groups:  (1)  Single-procedure  claims;  (2) 
multiple-procedure  claims;  and  (3) 
claims  on  which  we  could  not  identify 
at  least  one  OPPS  covered  service. 
Single-procedure  claims  are  those  that 
include  only  one  HCPCS  code  (other 
than  laboratory  and  incidentals  such  as 
packaged  drugs  and  venipimcture)  that 
could  be  grouped  to  an  APC.  Multiple- 
procedure  claims  include  more  than  one 
HCPCS  code  that  could  be  mapped  to  an 
APC.  Thus,  dividing  the  claims  yielded 


approximately  21.92  million  single- 
procedure  claims  and  14.8  million 
multiple-procedure  claims. 
Approximately  19.57  million  claims 
without  at  least  one  covered  OPPS 
service  were  set  aside. 

We  converted  8.47  million  multiple- 
procedure  claims  to  single-procedure 
claims  using  the  following  criteria:  (1)  If 
a  multiple-procedure  claim  contained 
lines  with  a  HCPCS  code  in  the 
pathology  series  (that  is,  CPT  80000 
series  of  codes),  we  treated  each  of  those 
lines  as  a  single  claim.  (2)  For  multiple- 
procedure  claims  with  a  packaged 
HCPCS  code  (status  indicator  "N")  on 
the  claim,  we  ignored  line  items  for 
preoperative  procedures  and  for  those 
services  in  the  APCs  identified  in  Table 
9.  These  are  services  with  payment 
amounts  below  $50  (under  CY  2003 
OPPS)  for  which  we  believe  the  charge 
represents  the  totality  of  the  charges 
associated  with  the  service  (that  is,  that 
there  are  no  packaged  HCPCS  or 
packaged  revenue  centers  attributable  to 
the  service).  If  only  one  procedure 
(other  than  HCPCS  codes  in  Table  9) 
existed  on  the  claim,  we  treated  it  as  a 
single-procedure  claim.  (3)  If  the  claim 
had  no  packaged  HCPCS  codes  and  if 
there  were  no  packaged  revenue  centers 
on  the  claim,  we  treated  each  line  with 
a  procedure  as  a  single-procedure  clciim 
if  billed  with  single  units.  (4)  If  the 
claim  had  no  packaged  HCPCS  codes 
but  had  packaged  revenue  centers  for 
the  procedure,  we  ignored  the  line  item 
for  codes  in  the  APCs  identified  in 
Table  9.  If  only  one  HCPCS  code 
remained,  we  treated  the  claim  as  a 
single-procedure  claim. 


Table  9.— APCS  That  Were  Ignored  To  Create  Pseudo  Single  Procedure  Claims 


Level  I  Photochemotherapy  

Manipulation  Therapy 

Level  I  Pulmonary  Treatment 

Electrocardiograms , , 

Level  I  Nerve  and  Muscle  Tests  

Level  I  Nerve  and  Muscle  Tests 

Level  I  Eye  Tests  &  Treatments  .•. 

Level  I  Plain  Film  Except  Teetti  

Plain  Film  of  Teeth  

Mammography 

Skin  Tests  and  Miscellaneous  Red  Blood  Cell  Tests 

Level  I  Pattiology 

Level  II  Pathology 

Level  III  Pathology 1. 

Level  I  Transfusion  Laboratory  Procedures 

Level  I  Audiometry  

Level  I  Pulmonary  Test  

Digital  Mammography  

Electronic  Analysis  of  Pacemakers  and  other  Cardiac  Devk»s 
New  Technotogy — Level  I  ($0-$50) 
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In  addition,  we  assessed  the  dates  of 
service  for  HCPCS  codes  and  packaged 
revenue  centers  on  each  claim  that 
contained  more  than  one  major  code. 
Where  it  was  possible  to  attribute 
charges  for  packaged  HCPCS  and 
packaged  revenue  centers  to  HCPCS 
codes  for  major  procedures  by  matching 
unique  dates  of  service,  we  did  this  and 
created  single  claims  by  packaging 
charges  into  the  charge  for  the  major 
service  on  the  same  date.  We  were  only 
able  to  do  this  if  the  multiple  major 
procedures  had  different  dates  of  service 
and  if  there  were  dates  of  service  on  all 
of  the  packaged  revenue  centers.  Dates 
of  service  on  revenue  centers  are  not 
required  and,  therefore,  only  claims 
from  hospitals  that  submitted  dates  of 
service  on  revenue  centers  in  CY  2002 
could  be  used  in  this  process  for 
maximizing  the  number  of  single- 
procedure  claims  to  be  used  for  weight 


setting.  We  created  an  additional  23.58 
million  single-procedure  bills  through 
this  process,  which  enabled  us  to  use 
these  data  from  multiple-procedure 
claims  in  calculation  of  the  APC  relative 
payment  weights. 

•  To  calculate  median  costs  for 
services  within  an  APC,  we  used  only 
single-procedure  bills  and  those 
multiple-procedure  bills  that  we 
converted  into  single  claims  except  as 
described  otherwise.  If  a  claim  had  a 
single  code  with  a  zero  charge  (that 
would  have  been  considered  a  single- 
procedure  claim),  we  did  not  use  it.  As 
we  discussed  in  section  III.  A.  2  of  this 
proposed  rule,  we  did  not  use  multiple- 
procedure  claims  that  billed  more  than 
one  separately  payable  HCPCS  code 
with  charges  for  packaged  items  and 
services  such  as  anesthesia,  recovery 
room,  or  supplies  that  could  not  be 
reliably  allocated  or  apportioned  among 


the  primary  HCPCS  codes  on  the  claim. 
We  have  not  yet  developed  what  we 
regard  as  an  acceptable  method  of  using 
multiple  procedure  bills  to  recalibrate 
APC  weights  that  minimizes  the  risk  of 
improperly  assigning  charges  to  the 
wrong  procedure  or  visit. 

For  APCs  in  Table  10,  we  required 
that  there  be  a  C  code  on  the  claim  for 
the  claim  to  be  used.  These  APCs 
require  the  use  of  a  device  in  the 
provision  of  the  service.  Moreover,  in 
2002,  hospitals  were  required  to  bill  the 
C  code  in  order  for  the  device  to  receive 
pass-through  payment  for  the  device. 
Therefore,  if  no  C  code  was  billed  on  the 
claim,  we  presiuned  that  the  claim  was 
incorrectly  coded,  and  we  did  not  use 
it.  For  some  of  these  APCs,  we  further 
required  that  specific  devices  be  on  the 
claim. 


TABLE  10.— APCS  FOR  Which  a  HCPCS  for  a  Device  Was  Required  To  Be  on  a  Claim  Used  for  Weight 

Setting 


APC 


0032 

0048 

0080 

0081 

0082 

0083 

0085 

0086 

0087 

0089 

0090 

0104 

0106 

0107 

0108 

0115 

0119 

0122 

0167 

0182 

0202 

0222 

0225 

0226 

0227 

0229 

0259 

0313 

0384 

0385 

0386 

0648 

0652 

0653 

0654 

0655 

0670 

0674 

0680 

0681 


, .  APC  description 

Insertion  of  Central  Venous/Arterial  Catheter : 

Arthroplasty  with  Prosthesis _:. 

Diagnostk;  Cardiac  Catheterization 

Non-Coronary  Angk)plasty  or  Atherectomy  

Coronary  Atherectomy  •. 

Coronary  Angioplasty  and  Percutaneous  Valvuk>plasty 

Level  II  Electrophysiologic  Evaluation 

Ablate  Heart  Dysrhythm  Focus  

Cardiac  Electrophysiologic  Recording/Mapping 

Insertion/Replacement  of  Pemrianent  Pacemaker  and  Electrodes 

Insertion/Replacement  of  Pacemaker  Pulse  Generator  

Transcatheter  Placement  of  Intracoronary  Stents  ..,., 

Insertron/Replacement/Repair  of  Pacemaker  and/or  Electrodes  .a 

Insertion  of  Cardioverter-Defibrillator  , 

Insertion/Replacement/Repair  of  Cardioverter-Deft^llalor  Leads  .'.... 

Cannula/Access  Device  Procedures : ., 

Implantation  of  Devices  ; 

Level  II  Tut)e  Changes  and  Repositk>ning 

Level  III  Urethral  Procedures  ,_ 

Insertk>n  of  Penile  Prosthesis  .; 

Level  VIII  Female  Reproductive  Proc 

Implantation  of  Neurologk:al  Device  .' 

Implantatwn  of  Neurostimulator  Electrodes 

Implantation  of  Drug  Infusion  Reservoir  ; 

Implantation  of  Drug  Infusion  Device 

Transcatheter  Placement  of  Intravascular  Shunts 

Level  VI  ENT  Procedures  ;. ,.: 

Brachytherapy j 

Gl  Procedures  with  Stents  .^ 

Level  I  Prosthetic  Urok)gk:al  Procedures ., 

Level  II  Prosthetic  Urological  Procedures. .' 

Breast  Reconstruction  with  Prosthesis  

Insertion  of  Intraperitoneal  Catheters '. ;...• '. 

Vascular  Reconstruction/Fistula  Repair  with  Devne  

Insertion/Replacement  of  a  permanent  dual  chamber  pacemaker 

Insertion/Replacement/Conversion  of  a  permanent  dual  chamber  pacemaker  ... 

Intravenous  and  Intracardiac  Ultrasound .' 

Prostate  Cryoablation 

Insertion  of  Patient  Activated  Event  Recorders „. 

Knee  Arthroplasty , ..'. 
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•  For  each  i  ingle-procedure  claim,  we 
calculated  a  ci  >st  for  every  billed  line 
item  charge  by  multiplying  each 
revenue  centef  charge  by  the 
appropriate  h<>spital-specific  CCR.  We 
used  the  mostirecent  settled  or 
submitted  cos|  reports.  Using  the  most 
recent  "submiited  to  settled  ratio,"  we 
adjusted  CCRa  for  the  submitted  cost 
reports  but  noi  the  settled  ones.  If  an 
appropriate  cost  center  did  not  exist  for 
a  given  hospital,  we  crosswalked  the 
revenue  cente^  to  a  secondary  cost 
center  when  pbssible,  or  used  the 
hospital's  ovetall  CCR  for  outpatient 
department  s»vices.  We  excluded  from 
this  calculatic^  all  charges  associated 
with  HCPCS  cbdes  previously  defined 
as  not  paid  under  the  OPPS  (for 
example,  laboratory,  ambulance,  and 
therapy  services).  We  included  all 
charges  associated  with  HCPCS  codes 
that  are  designated  as  packaged  services 
(that  is,  HCPCS  codes  with  the  status 
indicator  of  "N"). 

•  To  calculate  per-service  costs,  we 
used  the  charges  shown  in  revenue 
centers  that  cokitained  items  integral  to 
performing  senvices.  Table  11  contains  a 
list  of  the  revenue  centers  that  we 
packaged  into  major  HCPCS  codes  when 
they  appeared  on  the  same  claim.  This 
is  a  change  to  me  packaging  of  revenue 
centers  by  catejgory  of  service  that  had 
been  done  sincje  the  inception  of  the 
OPPS  in  the  Afril  7,  2000  final  rule  (65 
FR  18457).  In  All  prior  years  of  OPPS, 
we  had  specific  subsets  of  revenue 
centers  that  W9  packaged  into  major 
HCPCS  codes  based  on  the  type  of 
service  we  ass^ed  to  the  HOPCS  code 
for  this  purpo^.  For  example,  we  had 

a  set  of  revenu^  centers  that  could  be 
packaged  into  Visit  codes  and  a 
different,  but  overlapping,  set  of 
revenue  centei  s  that  could  be  packaged 
into  surgery  cqdes.  We  propose  to 
convert  these  Qategories  to  a  single  set 
of  revenue  codjes  (see  Table  11)  that 
would  be  pack&ged  into  the  major 
HCPCS  code  wi(ith  which  it  appears  on 
a  claim.  We  believe  that  this  will 
increase  the  lil^elihood  that  the  total 
charge  for  the  iiajor  HCPCS  code  will 
capture  all  of  tjie  costs  attributed  to  the 
services  furnished. 

Table  1 1  list*  packaged  services  by 
revenue  center  that  we  are  proposing  to 
use  to  calculati  s  per-service  costs  for 
outpatient  serv  ices  furnished  in  CY 
2004. 

Table  1 1 .— [|>ackaged  Services  by 
RfivENUE  Code 


Table  11.— Packaged  Services  by 
Revenue  Code — Continued 


Table  11.— Packaged  Services  by 
Revenue  Code— Continued 


Revenue  Coc  e 


250 
251 


Description 


Revenue  Code 


pharmacy 
generic 


252 
254 

255 

257 

258 

259 
260 

262 

263 
264 

269 
270 
271 

272 
274 

275 
276 

278 
279 

280 
289 
290 

370 
371 

372 

379 
390 

399 

560 
569 

621 

622 

624 
630 

631 
632 


Description 


NONGENERIC 
pharmacy  INCI- 
DENT TO  OTHER 
DIAGNOSTIC 
PHARMACY  INCI- 
DENT TO  RADI- 
OLOGY 

NONPRESCRIPTION 
DRUGS 

IV  SOLUTIONS 

OTHER  PHARMACY 

IV  THERAPY,  GEN- 
ERAL CLASS 

IV  THERAPY/PHAR- 
MACY SERVICES 

SUPPLY/DELIVERY 

IV  THERAPY/SUP- 
PLIES 

OTHER  IV  THERAPY 

M&S  SUPPLIES 

NONSTERILE  SUP- 
PLIES 

STERILE  SUPPLIES 

PROSTHETIC/ 
ORTHOTIC  DE- 
VICES 

PACEMAKER  DRUG 

INTRAOCULAR 
LENS  SOURCE 
DRUG 

OTHER  IMPLANTS 

OTHER  M&S  SUP- 
PLIES 

ONCOLOGY 

OTHER  ONCOLOGY 

DURABLE  MEDICAL 
EQUIPMENT 

ANESTHESIA 

ANESTHESIA  INCI- 
DENT TO  RADI- 
OLOGY 

ANESTHESIA  INCI- 
DENT TO  OTHER 
DIAGNOSTIC 

OTHER  ANES- 
THESIA 

BLOOD  STORAGE 
AND  PROC- 
ESSING 

OTHER  BLOOD 
STORAGE  AND 
PROCESSING 

MEDICAL  SOCIAL 
SERVICES 

OTHER  MEDICAL 
SOCIAL  SERV- 
ICES 

SUPPLIES  INCI- 
DENT TO  RADI- 
OLOGY 

SUPPLIES  INCI- 
DENT TO  OTHER 
DIAGNOSTIC 

INVESTIGATIONAL 
DEVICE  (IDE) 

DRUGS  REQUIRING 
SPECIFIC  IDENTI- 
FICATION, GEN- 
ERAL CLASS 

SINGLE  SOURCE 

MULTIPLE 


Revenue  Code 

Description 

633 

RESTRICTIVE  PRE- 

SCRIPTION 

637  ; 

SELF-ADMINIS- 

TERED DRUG  (IN- 

SULIN ADMIN.  IN 

EMERGENCY  DIA- 

BETIC COMA)       . 

700 

709 

CAST  ROOM 

OTHER  CAST 

ROOM 

710  

RECOVERY  ROOM 

719  

OTHER  RECOVERY 

ROOM 

720  

LABOR  ROOM 

721   

LABOR 

762  

OBSERVATION 

ROOM 

810  

ORGAN  ACQUISI- 

TION 

819 

OTHER  ORGAN  AC- 

QUISITION 

942  

EDUCATION/TRAIN- 

ING 

•  We  standardized  costs  for 
geographic  wage  variation  by  dividing 
the  labor-related  portion  of  the 
operating  and  capital  costs  for  each 
billed  item  by  the  proposed  FY  2004 
hospital  inpatient  prospective  pa3mient 
system  (IPPS)  wage  index  published  in 
the  Federal  Register  on  May  9,  2002  (67 
FR  31602).  We  used  60  percent  to 
represent  our  estimate  of  that  portion  of 
costs  attributable,  on  average,  to  labor. 
We  have  used  this  estimate  since  the 
inception  of  the  OPPS  and  continue  to 
believe  that  it  is  appropriate.  (See  the 
April  7,  2000  final  rule  (65  FR  18496) 
for  a  complete  description  of  how  we 
derived  this  percentage). 

•  We  summed  the  standardized  labor- 
related  cost  and  the  nonlabor-related 
cost  component  for  each  billed  item  to 
derive  the  total  standardized  cost  for 
each  procedure  or  medical  visit. 

•  We  removed  extremely  unusual 
costs  that  appeared  to  be  errors  in  the 
data  using  a  trimming  methodology 
analogous  to  what  we  use  in  calculating 
the  diagnosis-related  group  (DRG) 
weights  for  the  hospital  IPPS.  That  is, 
we  eliminated  any  bills  with  costs 
outside  of  three  standard  deviations 
fi'om  the  geometric  mean. 

•  After  trimming  the  procedure  and 
visit  level  costs,  we  mapped  each 
procedure  or  visit  cost  to  its  assigned 
APC,  including,  to  the  extent  possible, 
the  proposed  APC  changes. 

•  We  calculated  the  median  cost  for 
each  APC. 

To  develop  the  median  cost  for 
observation  (APC  339,  HCPCS  code 
G0244),  we  selected  claims  containing 
HCPCS  code  G0244  (Observation  care 
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provided  by  a  facility  to  a  patient  with 
CHF,  chest  pain,  or  asthma,  minimum 
eight  bom's,  maximmn  forty-eight  hours) 
that  also  showed  one  or  more  of  the 
ICD-9  (International  Classification  of 
Diseases,  Ninth  Edition)  diagnosis  codes 
required  for  payment  of  APC  339.  We 
ignored  other  separately  payable  codes 
so  that  the  claims  with  G0244  would  not 
be  excluded  for  having  multiple  major 
procedures  on  a  single  claim.  We 
packaged  the  costs  of  allowable  revenue 
centers  and  HCPCS  codes  with  status 
indicator  "N"  into  the  cost  of  G0244, 
and  trimmed  as  was  done  for  the 
calculation  of  the  median  costs  for  other 
APCs. 

To  calculate  the  weights  for  APCs  649 
(Prostate  Brachytherapy  with  Palladiiun 
seeds)  and  684  (Prostate  Brachytherapy 
with  Iodine  seeds)  into  which  the  cost 
of  brachytherapy  seeds  are  packaged,  we 
selected  claims  that  contained  HCPCS 
codes  1777^  and  55859  where  the  lines 
containing  codes  7777%  and  55859  have 
the  same  date  of  service  and  the  claim 
contained  either  HCPCS  code  C1720 
(Palladium  seeds)  or  C1718  (Iodine 
seeds)  (which  need  not  be  the  same  date 
of  service  as  7777%  and  55859).  We 
ignored  line  items  for  services  paid  on 
the  laboratory  fee  schedule  and  lines 
with  separately  payable  HCPCS  (even  if 
multiple  majors).  We  packaged  all 
remaining  costs  from  allowable  revenue 
centers*^and  packaged  HCPCS  into  the 
claim  (regardless  of  date  of  service).  We 
separated  the  claims  with  Palladium 
seeds  from  claims  with  Iodine  seeds.  We 
then  created  a  median  cost  for  prostate 
brachytherapy  with  Palladium  seeds 
(APC  0649;  G0256)  ft^om  the  claims 
containing  7777%,  55859,  and  C1720 
(Palladium  seeds),  and  we  created  a 
median  cost  for  prostate  brachytherapy 
with  Iodine  seeds  (APC  0684;  G0261) 
fi'om  claims  containing  7777%,  55859, 
and  C1718  (Iodine  seeds). 

•  Using  the  median  APC  costs,  we 
calculated  the  relative  pajonent  weights 
for  each  APC.  As  in  prior  years,  we 
scaled  all  the  relative  payment  weights 
to  APC  0601,  Mid-level  clinic  visit, 
because  it  is  one  of  the  most  fi^equenUy 
performed  services  in  the  hospital 
outpatient  setting.  We  cissigned  APC 
0601  a  relative  payment  weight  of  1.00 
and  divided  the  median  cost  for  each 
APC  by  the  median  cost  for  APC  0601 
to  derive  the  relative  payment  weight 
for  each  APC.  Using  2002  data,  the 
median  cost  for  APC  0601  is  $58.78. 

Section  1833(t)(9)(B)  of  the  Act 
requires  that  APC  revisions,  relative 
payment  weight  revisions,  and  wage 
index  and  other  adjustments  be  made  in 
a  manner  that  ensures  that  estimated 
aggregate  payments  under  the  OPPS  for 
2004  are  neither  greater  than  nor  less 


than'  the  estimated  aggregate  payments 
that  would  have  been  made  without  the 
changes.  To  comply  with  this 
requirement  conc^nuiig  the  APC 
changes,  we  compared  aggregate 
payments  using  the  CY  2003  relative 
weights  to  aggregate  payments  using  the 
CY  2004  proposed  weights.  Based  on 
this  comparison,  we  are  proposing  to 
make  an  adjustment  of  1.003107132  to 
the  weights.  The  weights  that  we  are 
proposing  for  CY  2  004,' which 
incorporate  the  recalibration 
adjustments  explained  in  this  section, 
are  listed  in  Addendum  A  and 
Addendum  B.  .  ' 

IV.  Transitional  Pass-Through  and 
Related  Payment  Issues 

A.  Background 

Section  1833{t)(6)  of  the  Act  provides 
for  temporary  additional  payments  or 
"transitional  pass-through  payments" 
for  certain  medical  devices,  drugs,  and 
biological  agents.  As  originally  enacted 
by  the  BBRA,  this  provision  required 
the  Secretary  to  make  additional 
payments  to  hospitals  for  current 
orphan  drugs,  as  designated  imder 
section  526  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act,  Public  Law  107-186; 
current  drugs,  biological  agents,  and 
brachytherapy  devices  used  for  the 
treatment  of  cancer;  and  ciurent  drugs 
and  biological  products. 

For  those  drugs,  biological  agents,  and 
devices  referred  to  as  "ciurent,"  the 
transitional  pass-through  payment 
began  on  the  first  date  the  hospital 
OPPS  was  implemented  (before 
enactment  of  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  (BIPA).  Public  Law  106- 
554,  enacted  December  21,  2000). 

Transitional  pass-through  pa)mients 
are  also  required  for  certeiin  "new" 
medical  devices,  drugs,  and  biological 
agents  that  were  not  being  paid  for  as  a 
hospital  outpatient  service  as  of 
December  31, 1996  and  whose  cost  is 
"not  insignificant"  in  relation  to  the 
OPPS  payment  for  the  procediu^s  or 
services  associated  with  the  new  device, 
drug,  or  biological.  Under  the  statute, 
transitional  pass-through  payments  can 
be  made  for  at  least  2  years  but  not  more 
than  3  years. 

Section  1833(t)(6){B)(i)  of  the  Act 
required  that  we  establish  by  April  1 , 
2001,  initial  categories  to  be  used  for 
piuposes  of  determining  which  medical 
devices  are  eligible  for  transitional  pass- 
through  payments.  Section 
1833(t)(6)(B)(i)(n)  of  the  Act  explicitly 
authorized  us  to  establish  initial 
categories  by  program  memorandum 
(PM).  On  March  22,  2001,  we  issued  two 
PMs,  Transmittals  A-01-40  and  A-01- 


41  that  established  the  initial  categories. 
We  posted  themjon  our  Web  site  at: 
http://www.hcfa.gov/pubfotms/ 
transmit/ AOl  40.pdj  and  http://  * 

www.hcfa.gov/pubforms/trangmit/ 
A0141.pdf  respectively.      > 

"Transmittal  A-01-41  includes  a  list  of 
the  in^ti^  device  categories,  a  crosswalk 
of  all  the  item-specific  codes  for 
individual  devices  that  were  approved 
for  transitional  pass-through  pajrments, 
and  the  initial  category' Code  by  which 
Jhe  cross-walked  individual  device  was 
to  be  billed  beginning  April  1,  2001. 
Items  eligible  for  tfansitional  pass- 
through  payments  are  generally  coded 
using  a  Level  n  HCPCS  code  with  an 
alpha^prefix  of  "C."  Pass-through  device 
categories  are  identified  by  status 
indicator  "H"  and  pass-through  drugs 
and  biological  agents  are  identified  by 
status  indicator  "G."  Subsequently,  we 
added  a  number  of  additional 
categories,  retired  95  categories  effective 
January  1,  2003,  and  made  clarifications 
to  some  of  the  categories'  long 
descriptors  found  in  various  program 
transmittals.  A  list  of  device  category 
codes  in  effect  as  of  July  1,  2003,  can  be 
found  in  Transmittal  A-03-051,  which 
was  issued  on  June  13,  2003.  This  PM 
can  be  accessed  on  our  Web  site  at 
h  ttp://www.  cms.gov. 

Section  1833(t)(6)(B)(ii)  of  the  Act 
also  requires  us  to  establish,  through 
rulemaking,  criteria  that  will  be  used  to 
create  additional  device  categories.  The 
criteria  for  new  categories  were  the 
subject  of  a  separate  interim  final  rule 
with  comment  period  published  in  the 
Federal  Register  on  November  2,  2001 
(66  FR  55850)  and  made  final  in  the 
November  1,  2002  Federal  Register  (67 
FR  66781)  announcing  the  2003  update 
to  the  OPPS. 

Transitional  pass-through  categories 
are  for  devices  only;  they  do  not  apply 
to  drugs  or  biological  agents.  The 
regulations  at  §419.64  governing 
transitional  pass-through  payments  for 
eligible  drugs  and  biological  agents  are 
unaffected  by  the  creation  of  categories. 

The  process  to  apply  for  transitional 
pass-through  payment  for  eligible  drugs 
and  biological  agents  or  for  additional 
device  categories  can  be  found  on 
respective  pages  on  our  Web  site  at 
http://www.cms.gov.  If  we  revise  the 
application  instructions  in  any  way,  we 
will  post  the  revisions  on  our  Web  site 
and  submit  the  changes  for  approval  by 
the  Office  of  Management  and  Budget 
(OMB)  as  required  under  the  Paperwork 
Reduction  Act  (PRA).  Notification  of 
new  drug,  biological,  or  device  category 
application  processes  is  generally 
posted  on  the  OPPS  Web  site  at 
http://www.cms.gov. 
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B.  Discussion  of  Pro  Rata  Reduction 

Section  18B3(t)(6)(E)  of  the  Act  limits 
the  total  projpcted  amount  of 
transitional  dass-through  payments  for  a 
given  year  tolan  "applicable  percentage" 
of  projected  lolal  Medicare  and 
beneficiary  payments  under  the  hospital 
OPPS.  For  a  iear  before  2004.  the 
applicable  percentage  is  2.5  percent;  for 
2004  and  subsequent  years,  we  specify 
the  applicable  percentage  up  to  2.0 
percent.  We  propose  to  set  the 
percentage  at  2.0  percent  for  the  2004 
OPPS. 

If  we  estim  ate  before  the  beginning  of' 
the  calendar  /ear  that  the  total  amount 
of  pass-throu  jh  payments  in  that  year 
would  excee<  1  the  applicable  percentage, 
section  1833(  t)(6)(E)(iii)  of  the  Act 
requires  a  pr(  spective  luiifonn 
reduction  in  I  he  amount  of  each  of  the 
transitional  p  ass-through  payments 
made  in  that  /ear  to  ensure  that  the 
limit  is  not  e:  ;ceeded.  We  make  an 
estimate  of  pi  iss-through  spending  to 
determine  no  t  only  whether  payment 
exceeds  the  a  ppUcable  percentage  but 
also  to  detem  line  the  appropriate 
reduction  to  I  he  conversion  factor. 

For  devices ,  making  an  estimate  of 
pass-through  spending  in  2004  entails 
estimating  sp  ending  for  two  groups  of 
items.  The  fir  st  group  consists  of  those 
items  for  which  we  have  claims  data 
(that  is.  items!  that  were  eligible  in  2002 
and  that  will  continue  to  be  eligible  in 
2004).  The  se  :ond  group  consists  of 
those  items  fc  r  which  we  have  no  direct 
claims  data  (t  lat  is,  items  that  became, 
or  will  becom  e.  eligible  in  2003  and  will 
retain  pass-th  rough  status  and  items  that 
will  be  newly  eligible  beginning  in 
2004). 

To  estimate  2004  pass-through 
spending  for  i  levice  categories  in  the 
first  group,  w  j  would  use  voliune  and 
hospital  cost  l  derived  from  charges  on 
claims  using  cost-to-charge  ratios) 
information  fi  om  2002  claims  data.  This 
information  v  ould  be  projected  forward 
using  appropriate 
utilization  factors.  For 
existing  categ  jries  with  no  claims  data 
in  2002  that  a  re.  or  will  be,  active  in 
2004,  we  woii  Id  follow  the  method 
described  in  t  le  November  2,  2001  final 
rule  (66  PR  5i  857).  We  would  use  price 
information  fi  om  manufacturers  and 


to  2004  levels 
inflation  and 


NewHCPC 


C9111 
C9112 


volume  estimates  from  claims  related  to 
procedures  that  use  the  devices  in 
question.  This  information  would  be 
projected  forward  to  2004  using 
appropriate  inflation  and  utilization 
factors  to  estimate  2004  pass-through 
spending  for  this  group  of  categories. 
For  categories  that  become  eligible  in 
2004,  we  would  use  the  same  method  as 
described  for  categories  that  were  newly 
active  in  2002.  We  anticipate  that  any 
new  categories  for  January  1 ,  2004  will 
be  announced  after  the  publication  of 
this  proposed  rule  but  before  the 
publication  of  the  final  rule.  Therefore, 
the  estimate  of  pass-through  spending 
would  incorporate  pass-through 
spending  for  categories  made  effective 
January  1,  2004. 

To  estimate  2004  pass-through 
spending  for  drugs  and  biological 
agents,  we  would  make  estimates  of 
utilization,  collect  data  on  average 
wholesale  price  (AWP)  and  combine 
these  with  ratios  used  to  represent 
hospital  acquisition  costs  for  these 
drugs.  We  would  collect  drug-specific 
information  on  Medicare  use  from  the 
pharmaceutical  manufacturer  where 
possible  and  rely  on  other  sources  (such 
as  peer-reviewed  clinical  studies)  as 
needed.  In  the  past,  we  relied  upon  the 
AWP  published  in  the  Redbook  to 
establish  the  AWP  of  pass-through  drugs 
payable  under  the  OPPS.  As  described 
elsewhere  in  this  preamble,  we  plan  to 
adopt  and  apply  the  provisions  outlined 
in  the  Payment  Reform  for  Part  B  drugs. 
For  the  piupose  of  calculating  payments 
for  transitional  pass-through  items,  we 
would  determine  95  percent  of  the 
drug's  average  wholesale  price  based  on 
the  newly  established  AWP.  We  would 
use  published  ratios  on  hospital 
acquisition  costs  reported  in  our 
proposed  rule  of  August  9,  2002  (67  FR 
52129).  For  sole  source  drugs  the  ratio 
of  acquisition  cost  to  AWP  equals  0.71; 
for  multi-source  drugs,  the  ratio  is  0.68; 
and  for  multi-source  drugs  with  generic 
competitors,  the  ratio  equals  0.46. 

For  drugs  and  biological  agents  that 
may  receive  pass-through  status 
effective  January  1,  2004,  we  propose  to 
use  the  same  methodology  as  described 
for  drugs  and  biological  agents  that 
received  pass-through  status  in  2003. 
Any  new  pass-through  drugs  and 


biological  agents  effective  beginning  in 
2004  would  be  annoimced  after  the 
publication  of  this  proposed  rule  but 
before  the  publication  of  the  final  rule. 
Therefore,  the  estimate  of  pass-through 
spending  would  incorporate  pass- 
through  spending  for  these  drugs  and 
biological  agents  made  effective  January 
1,2004. 

After  using  the  methodologies 
described  above  to  determine  projected 
2004  pass-through  spending  for  the 
groups  of  devices,  drugs,  and  biological 
agents,  we  would  calculate  total 
projected  2004  pass-through  spending 
as  a  percentage  of  the  total  projected 
payments  (Medicare  and  beneficiary 
pajrments)  under  OPPS  to  determine  if 
the  pro  rata  reduction  will  be  required. 

Table  12  shows  our  current  estimate 
of  2004  pass-through  spending  for 
known  pass-through  drugs,  biologicals, 
and  devices  based  on  information 
available  at  the  time  this  table  was 
developed.  We  are  uncertain  whether 
estimated  pass-through  spending  in 
2004  vrill  exceed  $456  million  (2.0 
percent  of  total  estimated  OPPS 
spending).  We  have  not  yet  completed 
the  estimate  of  pass-through  spending 
for  a  number  of  drugs  and  devices.  In 
particular,  we  do  not  have  estimates  for 
those  drugs  still  under  agency  review 
for  additional  pass-through  payments 
beginning  October  2003  or  the  changes 
in  pass-through  spending  that  could 
result  from  quarterly  rather  than  annual 
updates  of  AWP  for  pass-through  drugs. 
Finally,  we  would  incorporate  an 
estimate  of  pass-through  spending  for 
items  for  which  pass-through  payment 
becomes  effective  later  in  2004  (that  is, 
April  1,  2004;  July  1,  2004;  and  October 
1 ,  2004)  based  on  estimates  of  items  that 
become  eligible  for  pass-through 
payment  on  October  1 ,  2003  and 
January  1,  2004.  Specifically,  we  would 
assmne  a  proportionate  amount  of 
spending  for  items  that  become  eligible 
later  in  the  year  while  making  an 
adjustment  to  accoimt  for  the  fact  that 
items  made  eligible  later  in  the  year  will 
not  receive  pass-through  payments  for 
the  entire  year.  We  invite  comments  on 
the  methodology  as  described  above  and 
the  estimates  for  utilization  that  appear 
in  the  table  below. 


Table  12.— Estimates  for  2CX)4  Transitional  Pass-Through  Spending 


ARC 


9111 
9112 


Drug  biological 


Existing  Pass-ttirough  Drugs/Biologicals 

Injection  Bivalmdin,  250  mg  per  vial  

Pertlutren  lipid  microsphere,  per  2  ml  , 


2004  pass- 
ttirough  pay- 
ment portion 


$100.50 
$37.44 


2004  esti- 
mated utiliza- 
tion 


21,007 
67,000 


2004  antici- 
pated F>ass- 
ttirough' pay- 
ments 


2,111,200 
2,508,480 
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Table  12.— Estimates  for  2004  Transitional  Pass-Through  Spending— Continued 


New  HCPC 


C9113 

C9116 

04053 

C9120 

C9121 

C9200 

C9203 

J2324 

J3315  , 

J3487  . 

C9204 

C9205 


ARC 


9113 
9116 
9119 
9120 
9121 
9200 
9203 
9114 
9122 
9115 
9204 
9205 


Drug  biological 


In]  Pantoprazole  sodium,  per  vial 

Ertapenum  sodium,  per  1  gm  vial  

Pegfilgrastim,  per  1  mg  single  dose  vial  

Faslodex,  per  50  mg  injection  t^ 

Argatroban,  per  5  mg  

Orcel,  per  36  cm2 

Perflexane  lipid  microspheres,  per  single  use  vial 

Nesiritide,  per  0.5  mg  vial 

Triptorelin  pamoate,  per  3.75  mg  

Zoledronic  acid,  1  mg  

Ziprasidone  mesylate,  per  20  mg 

Oxaliplatin,  per  5  mg  


2004  pass- 
through  pay- 
ment portion 


I      2004  esti- 
I   mated  utiliza- 
tion 


$5.76 
$11.45 

$118.00 

$44.25 

$3  60 

$286.80 
$36.00 
$36.48 

$104.90 
$51.38 
$10.50 
$23.86 


20.000 

7,200 

662.062 

137,078 

50,000 

.1,000 

62,400 

60.000 

219,600 

539,000 

117,143 

280,756 


2004  antici- 
pated pass- 
through  pay- 
nients 


115,200 

82,440 

78,123,329 

6,065,702 

180,000 

286,800 

2,966,400 

2,188,800 

23,036.040 

27,693,820 

1,230,000 

6,698,845 


HCPCS 

ARC 

• 
Description 

' 

2004  esti- 
mated utiliza- 
tion 

2004  antici- 
pated payment 

C1783  

1783 
1814 
1884 
1888 

1900 
2614 
2632 
1818 

Existing  Pass-through  Devices 

Ocular  implant,  aqueous  drainage  assist  device    

J 

'323 

35106 

25000 

214 

2091 
899 

225 

4 

159,756 

13,649.018 
38  601  544 

C1814  

Retinal  tamponade  device,  silicone  oil  

X...... 

C1884  

Embolization  Protective  System  

Catheter,        ablation,        non-cardiac.        endovascular 
(implantable). 

Lead,  left  ventricular  coronary  venous  system 

Probe,  percutaneous  lumbar  discectomy  

C1888 

129128 

C1900 ; 

2  814  528 

C2614  

1  748  555 

C2632  

Brachytherapy  solution,  iodine-125,  per  mCi 

Integrated  keratoprosthesis  

1  890  000 

C1818  

27,800 

V.  Payment  for  Devices 

A.  Pass-Through  Devices 

Section  1833(t)(6)(B)(iii)  of  the  Act 
requires  that  a  category  of  devices  be 
eligible  for  transitional  pass-through 
payments  for  at  least  2,  but  not  more 
than  3,  years.  This  period  begins  with 
the  first  date  on  which  a  transitional 
pass-through  payment  is  made  for  any 
medical  device  that  is  described  by  the 
category.  We  propose  that  two  device 
categories  currently  in  effect  would 
expire  effective  January  1,  2004.  Om- 
proposed  payment  methodology  for 
devices  that  have  been  paid  by  means  of 
pass-through  categories,  arid  for  which 
pass-through  status  would  expire 
effective  January  1,  2004,  is  discussed  in 
the  section  beloW. 

Although  the  device  category  codes 
beceime  effective  April  1,  2001,  most  of 
the  item-specific  "C"  codes  for  pass- 
through  devices  that  were  crosswalked 
to  the  new  category  codes  were 


approved  for  pass-through  payment  in 
CY  2000  and  as  of  January  1,  2001.  (The 
crosswalk  for  item-specific  "C"  codes  to 
category  codes  was  issued  in 
Transmittals  A-01-41  and  A-01-97). 
We  based  the  expiration  dates  for  the 
category  codes  listed  in  Table  13,  on 
when  a  category  was  first  created,  or 
when  the  item-specific  devices  that  are 
described  by,  and  included  in,  the 
initial  categories  were  first  paid  as  pass- 
through  devices,  before  the 
implementation  of  device  categories. 
These  proposed  device  category 
expiration  dates  are  listed  in  Table  13. 
We  propose  to  base  the  expiration  date 
for  a  device  category  on  the  earliest 
effective  date  of  pass-through  payment 
status  of  the  devices  that  populate  that 
category.  There  are  two  categories  for 
devices  that  will  have  been  eligible  for 
pass-through  payments  for  over  2  1/2 
years  as  of  December  31,  2003,  and  we 
propose  that  they  would  not  be  eligible 


for  pass-through  payments  effective 
January  1,  2004.  The  two  categories  we 
propose  for  expiration  are  Cl  765  and 
C2618,  as  indicated  in  Table  13.  Each 
category  includes  devices  for  which 
pass-through  payment  was  first  made 
under  OPPS  in  2000  or  2001. 

A  comprehensive  list  of  all  pass- 
through  device  categories  effective  on  or 
before  July  2003  is  displayed  in  Table 
13.  Also  displayed  are  the  dates  the 
devices  described  by  the  category  were 
populated  and  their  respective  proposed 
expiration  dates. 

The  methodology  used  to  base 
expiration  of  a  device  category  is  the 
same  as  that  used  to  determine  the  95 
initial  categories  that  expired  as  of 
January  1,  2003.  A  list  including  those 
95  categories  that  expired  as  of  January 
1,  2003  (as  well  as  5  categories  that 
continue  to  be  paid  in  2003)  is  found  in 
the  November  1,  ?002  final  rule  (67  FR 
66761  through  66763). 


Table  13.— List  of  Current  Pass-Through  Device  Categories  With  Proposed  Expiration  Dates 


HCPCS  codes 


Category  long  descriptor 


Date(s)  popu- 
lated 


Expiration  date 


CI  765 

C2618 
C1888 
C1900 
CI  783 


Adhesion  Banier 

Probe,  cryoblation 

Catheter,  ablation,  non-cardiac,  endovascular  (implantable) 

Lead,  left  ventricular  coronary  venous  system  

Ocular  implant,  aqueous  drainage  assist  device  


10/1/00-3/31/ 
01:7/1/01 
4/1/01 
7/1/02 
7/1/02 
7/1/02 


12/31/03 

12/31/03 
12/31/04 
12/31/04 
12/31/04 
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Table  13.- -List  of  Current  Pass-Through  Device  Categories  With  Proposed  Expiration  Dates— Continued 


HCPCS  codes 


Category  long  descriptor 


Date(s)  popu- 
lated 


Expiration  date 


C1884 
C2614 
C2632 
C1814 
C1818 


Embolization  protective  system 

Probe,  percutaneous  lumbar  discectomy 

Brachytherapy  solution,  iodine-125,  per  mCi 

Retinal  tamponade  device,  silicone  oil 

Integrated  keratoprosthesis 


1/1/03 
1/1/03 
1/1/03 
4/1/03 
7/1/03 


12/31/04 
12/31/04 
12/31/04 
12/31/05 
12/31/05 


The  method  ology 
use  to  package 
costs  is  consisient 
methodolog>' 
n.B.5.  For  the 
in  Table  10 
those  claims 
included  the 
the  claims  on 
billed. 


that  we  propose  to 
pass-through  device 
with  the  packaging 
I  hat  we  describe  in  section 
codes  in  APCs  displayed 
propose  to  use  only 
which  the  hospital 
C"  code  and  to  discard 
vhich  no  "C"  code  is 


WB 
OQ 


proposelto  limit  our  analysis  to 
wit  1  "C"  codes  because  we 
confident  that  the  claims  for  the 
include  the  charges  for 
unless  the  "C"  codes  are 
led.    ■ 


We 
the  claims 
are  not 

relevant  APCs 
the  devices 
specifically  hi 

To  calculate 


on  a  per-serviqe 
charges  billed 
revenue  centei 
HCPCS  codes 
We  also 

that  we  propoi  e 
eligible  for 
2004  into  the 
the  devices 


the  total  cost  for  a  service 

basis,  we  included  all 
with  the  service  in  a 
in  addition  to  packaged 
vith  status  indicator  "N." 
packa  5ed  the  costs  of  devices 
would  no  longer  be 
through  payment  in 
$CPCS  codes  with  which 
billed. 


pas  s 


;  were 


B.  Expiration 
Through  Paynifsnts 


f  Transitional  Pass- 
in  CY  2004 


In  the  Nover  iber  1,  2002  final  rule,  we 
established  a  p  olicy  for  payment  of 
devices  included  in  pass-through 
categories  that  are  due  to  expire  (67  FR 
66763).  We  sta  :ed  that  we  would 
package  the  co  >ts  of  the  devices  no 
longer  eligible  for  pass-through 
payments  in  2(  103  into  the  costs  of  the 
procedures  wil  h  which  the  devices  were 
billed  in  2001 .  There  were  very  few 
exceptions  to  t  le  policy  (for  example. 


brachytherapy 


seed  for  other  than 


prostate  brach]  therapy),  and  we 
propose  to  con  :inue  this  policy. 
Therefore,  we  Propose  that  the  payment 
for  the  devices  [that  populate  Cl  765  and 
C2618,  which  fve  propose  will  cease  to 
be  eligible  for  ]  lass-through  payment  on 
January  1,  200  ,  would  be  made  as  part 
of  the  paymenlj  for  the  APCs  with  which 
they  are  billed 


C.  Other  Policy  Issues  Relating  to  Pass- 
Through  Device  Categories 

Reducing  Transitional  Pass-Through 
Payments  To  Offset  Costs  Packaged  Into 
AFC  Groups 

In  the  November  30,  2001  final  rule, 
we  explained  the  methodology  we  used 
to  estimate  the  portion  of  each  APC  rate 
that  could  reasonably  be  attributed  to 
the  cost  of  associated  devices  that  are 
eligible  for  pass-through  payments  (66 
FR  59904).  Beginning  with  the 
implementation  of  the  2002  OPPS 
update  (April  1,  2002).  we  deduct  from 
the  pass-through  payments  for  the 
identified  devices  an  amount  that  offsets 
the  portion  of  the  APC  payment  amount 
that  we  determine  is  associated  with  the 
device,  as  required  by  section 
1833(t)(6)(D)(ii)  of  the  Act.  In  the 
November  1,  2002  final  rule,  we 
published  the  applicable  offset  amounts 
for  2003  (67  FR  66801). 

For  the  2002  and  2003  OPPS  updates, 
we  estimated  the  portion  of  each  APC 
rate  that  could  reasonably  be  attributed 
to  the  cost  of  an  associated  pass-through 
device  that  is  eligible  for  pass-through 
payment  using  claims  data  from  the 
period  used  for  recalibration  of  the  APC 
rates.  Using  these  claims,  we  calculated 
a  median  cost  for  every  APC- without 
packaging  the  costs  of  associated  "C" 
codes  for  device  categories  that  were 
billed  with  the  APC.  We  then  calculated 
a  median  cost  for  every  APC  with  the 
costs  of  associated  device  category  "C" 
codes  that  were  billed  with  the  APC 
packaged  into  the  median.  Comparing 
the  median  APC  cost  minus  device 
packaging  to  the  median  APC  cost 
including  device  packaging  enables  us 
to  determine  the  percentage  of  the 
median  APC  cost  that  is  attributable  to 
associated  pass-through  devices.  By 
applying  these  percentages  to  the 
median  APC  costs,  we  determined  the 
applicable  offset  amount.  We  included 
any  APC  on  the  offset  list  for  which  the 
device  cost  was  at  least  1  percent  of  the 
APCs  cost. 

As  we  discussed  in  our  November  1, 
2002  final  rule  (67  FR  66801).  the  listed 
offsets  are  those  that  may  potentially  be 
used  because  we  do  not  know  which 


procedures  would  be  billed  with  newly 
created  categories. 

After  publication  of  the  November  1 , 
2002  final  rule,  we  received  a  comment 
indicating  that  in  some  cases  it  may  be 
inappropriate  to  apply  an  offset  to  a  new 
device  category  because  the  device 
category  is  not  replacing  any  device 
whose  costs  have  been  packaged  into 
the  APC.  We  agree  with  this  comment. 
Therefore,  we  propose  to  modify  ovu 
policy  for  applying  offsets.  Specifically, 
we  would  apply  an  offset  to  a  new 
device  category  only  when  we  can 
determine  that  an  APC  contains  costs 
associated  with  the  device.  At  this  time, 
we  propose  to  continue  our  existing 
methodology  for  determining  the  offset 
amount,  described  above.  However,  we 
solicit  comments  for  alternative 
methodologies  for  determining  the  offset 
amounts  that  potentially  could  be 
applied  to  the  payment  amounts  for  new 
device  categories. 

We  can  use  this  methodology  to 
establish  the  device  offset  amounts  for 
the  2004  OPPS  because  we  are  using 
2002  claims  on  which  device  codes  are 
reported.  However,  for  the  2005  update 
to  OPPS,  we  would  use  2003  claims  that 
would  not  include  device  coding.  Thus, 
for  2005,  we  are  considering  whether  or 
not  to  use  the  charges  from  lines  on  the 
claim  having  no  HCPCS  code  but  have 
charges  under  revenue  codes  272.  275, 
276. 278, 279, 280,  289,  and  624  as 
proxies  for  the  device  charges  that 
would  have  been  billed  with  HCPCS 
codes  for  these  devices  in  previous 
years.  We  are  also  considering  the 
reinstitution  of  the  "C"  codes  for 
expired  device  categories  and  requiring 
hospitals  to  use  one  or  more  newly 
created  "C"  codes  for  identification  of 
devices  and  costs  on  claims.  See  section 
VI.B  of  this  proposed  rule  for  further 
discussion. 

We  propose  to  review  each  new 
device  category  on  a  case-by-case  basis 
to  determine  whether  device  costs 
associated  with  the  new  category  are 
packaged  into  the  existing  APC 
structure. 

We  reviewed  the  device  categories 
eligible  for  continuing  pass-through 
payment  in  2004  to  determine  whether 
the  costs  associated  with  the  device 
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categories  are  packaged  into  the  existing 
APCs.  For  the  categories  existing  as  of 
publication  of  this  proposed  rule,  we 
have  determined  that  there  are  no  close 
or  identifiable  costs  associated  with  the 
devices  in  our  data  related  to  the 
respective  APCs  that  are  normally  billed 
with  those  devices.  Therefore,  for  these 
categories  we  are  proposing  to  set  the 
offset  to  $0  for  2004. 

ff  we  create  a  new  device  category  and 
determine  that  our  data  contain 
identifiable  costs  associated  with  the 
devices  in  any  APC.  we  would  apply  an 
offset.  We  propose,  if  any  offsets  apply, 
for  new  categories,  to  announce  the 
offsets  in  the  program  memorandum 
that  announces  the  information 
regarding  the  new  category. 

VI.  Payment  for  Drugs,  Biologicals, 
Radiopharmaceutical  Agents,  Blood, 
and  Blood  Products 

A.  Pass-Through  Drugs  and  Biologicals 

Section  1833(t)(6){D)(i)  of  the  Act 
requires  us  to  make  transitional  pass- 
through  payment  for  new  drugs  equal  to 
the  amoimt  by  which  95  percent  of  the 
average  wholesale  price  (AWP)  of  the 
drug  exceeds  the  proposed  payment 
rate.  In  the  past,  we  have  used  the  AWP 
published  in  the  Red  Book  to  determine 
payment  amounts  for  pass-through 
drugs  as  we  explain  in  the  correction 
notice  issued  on  February  10,  2003  (68 
FR  6637).  However,  we  are  concerned 
about  the  extent  to  which  Medicare  pays 
more  for  drugs  than  other  payers  and 
more  than  the  market-based  price  of 
drugs.  To  address  this  problem  of  how 
to  pay  appropriately  for  drugs  that  are 
priced  using  the  AWP,  we  are 
developing  regulations  that  would 
revise  the  current  payment  methodology 
for  part  B  covered  drugs  paid  under 
section  1842(o)  of  the  Act.  When  the 
AWP  regulations  are  made  final,  we 
propose  to  adopt  and  apply  the 
provisions  of  the  final  AWP  rule  to 
establish  the  AWP  of  pass-through  drugs 
payable  imder  the  OPPS.  If 
implementation  of  the  AWP  final  rule 
necessitates  mid-year  changes  in  the 
2004  OPPS  payment  rates  for  pass- 
through  drugs,  we  propose  to  make 
those  changes  on  a  prospective  payment 
basis  through  oiu  regular  OPPS  PM  and 
PRICER  quarterly  updates.  We  further 
propose  to  issue  instructions  by 
program  memorandiun  regarding 
implementation  of  the  provisions  of  the 
AWP  final  rule  to  set  pajrment  rates  for 
pass-through  drugs  imder  the  OPPS. 

An  AWP  final  rule  could  be  published 
before  2004.  However,  if  the  AWP  final 
rule  is  not  issued  in  time  to  permit  us 
to  apply  its  provisions  to  price  pass- 
through  drugs  furnished  on  or  after 


January  1.  2004.  we  propose  to  use  95 
percent  of  the  AWP  listed  in  the  most 
recent  quarterly  update  of  the  Single 
Drug  Pricer  (SDP).  In  the  past,  we  have 
relied  solely  on  the  Red  Book  to 
determine  the  AWP  for  a  pass-through 
drug,  as  we  explain  in  the  correction 
notice  issued  on  February  10,  2003  (68 
FR  6637).  However,  on  January  1,  2003, 
we  introduced  for  the  first  time  a  single 
pricing  soiu-ce  for  approximately  400 
drugs  and  biologicals  for  which  the 
Medicare  payment  allowance  is  based 
on  95  percent  of  their  AWP.  We 
established  the  SDP  to  address  apparent 
discrepancies  in  drug  pricing  that  were 
the  imintended  result  of  delegating 
calculation  of  AWP  to  multiple 
contractors,  whose  application  of  the 
pricing  methodology  established  imder 
42  CFR  405.517  sometimes  varied.  The 
SDP  continues  to  rely  on  published 
compilations  such  as  the  Red  Book  and 
First  Data  Bank  to  identify  wholesale 
drug  prices.  However,  using  the  SDP 
enables  us  to  establish  a  uniform 
Medicare  payment  allowance  for  drugs 
whose  payment  is  based  on  95  percent 
of  their  AWP,  which  results  in  greater 
consistency  in  Medicare  drug  pricing 
nationally.  If  a  drug  with  pass-through 
status  is  not  included  in  the  SDP,  we 
propose  to  forward  to  the  SDP 
contractor  the  AWP  information 
submitted  as  part  of  the  pass-through 
application. 

Because  the  January  SDP  would  not 
be  available  in  time,  we  propose  to 
announce  the  January  1,  2004  prices  for 
pass-through  drugs  in  our  January  2004 
OPPS  implementing  instructions  to 
fiscal  intermediaries  and  in  the  January 
2004  OPPS  PRICER  rather  than  in  the 
2004  final  rule,  which  is  to  be  published 
in  the  Federal  Register  by  November  1 , 
2003.  We  further  propose  to  update  the 
AWP  for  pass-through  drugs  paid  under 
the  OPPS  on  a  quarterly  basis  in 
accordance  writh  the  quarterly  updates 
of  the  SDP.  The  updated  rates  for  pass- 
through  drugs  and  biologicals  would 
also  be  issued  through  our  quarterly 
OPPS  program  memoranda  and  PRICER 
updates. 

Additional  information  regarding  the 
SDP  can  be  found  on  the  CMS  Web  site 
in  Program  Memorandum  AB-02-174, 
issued  December  3,  2002. 

B.  Drugs,  Biologicals,  and 
Radiopharmaceuticals  Without  Pass- 
Through  Status 

1.  Background 

Under  the  OPPS,  we  currently  pay  for 
radiopharmaceuticals,  drugs,  and 
biologicals  including  blood,  and  blood 
products,  which  do  not  have  pass- 
through  status,  in  one  of  three  ways: 


packaged  payment,  separate  payment 
(individual  APCs),  and  reasonable  cost. 
As  we  explained  in  the  April  7,  2000 
final  rule  (65  FR  18450),  we  generally 
package  the  cost  of  drugs  and 
radiopharmaceuticals  into  the  APC 
payment  rate  for  the  procedure  or 
treatment  with  which  the  products  are 
usually  furnished.  Hospitals  do  not 
receive  separate  payment  fttjm  Medicare 
for  packaged  items  and  supplies,  and 
hospitals  may  not  bill  beneficiaries 
separately  for  any  such  packaged  items 
and  supplies  whose  costs  are  recognized 
and  paid  for  within  the  national  OPPS 
payment  rate  for  the  associated 
procedure  or  service.  (Transmittal  A- 
01-133,  a  Program  Memorandum  issued 
to  Intermediaries  on  November  20, 
2001,  explains  in  greater  detail  the  rules 
regarding  separate  payment  for 
packaged  services).  As  we  explained  in 
the  November  1,  2002  final  rule  (67  FR 
66757),  we  do  not  classify  diagnostic 
and  therapeutic  radiopharmaceutical 
agents  as  drugs  or  biologicals  as 
described  in  section  1861{t)  of  the  Act. 

Packaging  costs  into  a  single  aggregate 
payment  for  a  service,  procedure,  or 
episode  of  care  is  a  fundamental 
principle  that  distinguishes  a 
prospective  payment  system  fi-om  a  fee 
schedule.  In  general,  packaging  the  costs 
of  items  and  services  into  the  payment 
for  the  primary  procedure  or  service 
with  which  they  are  associated 
encourages  hospital  efficiencies  and 
also  enables  hospitals  to  manage  their 
resoiuces  with  maximum  flexibility. 
Notwithstanding  our  commitment  to 
package  as  many  costs  as  possible,  we 
are  aware  that  packaging  payments  for 
certain  drugs  and  radiopharmaceuticals, 
especially  those  that  are  particularly 
expensive  or  rarely  used,  might  result  in 
insufficient  payments  to  hospitals, 
which  could  adversely  affect  beneficiary 
access  to  medically  necessary  services. 

As  discussed  in  the  November  1 ,  2002 
final  rule  (67  FR  66774),  we  packaged 
payment  for  drugs  and 
radiopharmaceuticals  into  the  APCs 
with  which  they  were  billed  if  the 
median  cost  per  line  for  the  drug  or 
radiopharmaceutical  was  less  than  $150, 
and  we  established  a  separate  APC 
payment  for  drugs  and 
radiopharmaceuticals  for  which  the 
median  cost  per  line  exceeded  than 
$150.  This  supported  oiu  general  view 
that  payment  for  drugs  and 
radiopharmaceuticals  should  be  made 
as  part  of  the  payment  for  the  services 
in  which  they  are  used  in  order  to 
encourage  efficient  piuxJiase  and  use  of 
drugs  and  radiopharmaceuticals 
provided  in  the  hospital  outpatient 
department. 
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Payment  Rates  for  2003 

To  limit  thejdramatic  reduction  in 
payment  rates!  for  many  of  the  separately 
payable  drugs  and  radiopharmaceuticals 
from  2002  to  2  003,  we  limited  the 
decrease  in  their  median  costs  from 
2002  median  c  osts  to  15  percent  plus 
half  of  the  difi  erence  between  the  total 
proposed  reduction  and  15  percent 
reduction.  (Fo  •  example,  for  a  drug 
whose  cost  de  xeased  by  35  percent 
from  the  appli  :able  2002  median  cost, 
the  allowed  re  iuction  from  2002  to 


Table  14.— Proposed  List  of  Drugs  and  Biologicals  for  Which  Pass-Through  Status  Expires  CY  2004 


2003  was  15  percent  plus  {V2  times  35- 
15)  percent  =  25  percent.)  For  each 
blood  and  blood  product,  we  provide 
separate  payment  in  an  individual  APC 
and  limited  any  decrease  in  pajrment 
rate  from  2002  to  2003  to  15  percent.  In 
2003,  we  also  excluded  from  OPPS 
certain  vaccines  and  orphan  drugs  (that 
met  OUT  orphan  criteria)  and  paid  for 
these  items  at  reasonable  cost.  Our 
intent  in  implementing  these  policies 
was  to  avoid  adversely  affecting 
beneficiary  access  to  needed  treatment. 


Drugs  for  Which  We  Propose  Pass- 
Through  Status  Will  Expire  in  2004 

Section  1 833(t)(6)(C)(i)  of  the  Act 
specifies  that  the  duration  of 
transitional  pass-through  payments  for 
drugs  and  biologicals  must  be  no  less 
than  2  years  nor  any  longer  than  3  years. 
The  drugs  that  are  due  to  expire 
December  31,  2003  meet  that  criterioo. 
Table  14  lists  the  drugs  and  biologicals 
for  which  we  propose  pass-through 
status  will  expire  on  December  31,  2003. 


HCPCS 


APC 


Long  descriptor 


Trade  name 


Proposed 

pass-through 

Expiration  date 


A9700 
J0587 

J0637  . 
J7517  , 
J9010  . 
J9017  . 
J9219  . 

C9201 


9016 
9018 

9019 
9015 
9110 
9012 
7051 

9201 


Injection,  Octafluoropropane,  per  3  ml  

Injection.  Botulinum  toxin,  type  B,  per  100 
units. 

Injection,  Caspofungin  acetate,  5  mg  

Mycophenolate  mofetil,  oral  per  250  mg 

Injection,  Alemtuzumab,  per  10  mg 

Injection,  Arsenic  trioxide,  per  1  mg  

Implant,  Leuprolide  acetate,  per  65  mg  im- 
plant. 

Dermagraft,  per  37.5  sq.  centimeters 


Optison  (single  source) 

Myobloc  (single  source)  .... 

Cancidas  (single  source)  .. 
CellCept  (single  source)  ... 
Campath  (single  source)  ... 
Trisenox  (single  source)  ... 
Viadur  (single  source) 

Dermagraft  (single  source) 


12-31-03 
12-31-03 

12-31-03 
12-31-03 
12-31-03 
12-31-03 
12-31-03 

12-31-03 


for  Packaging 
Biologicals,  and 


2.  Proposed  Ciiteria 
Pajrment  for  D  ugs, 
Radiopharmac  mticals 

To  the  maxii  num  extent  possible,  our 
intention  is  to  package  into  the  APC 
payment  the  c(Jsts  of  any  items  and 
supplies  that  ake  furnished  with  an 
outpatient  pro<  ledure.  We  considered 
several  options  for  packaging  in  2004 
and  propose  the  following  policy: 

For  2004,  we  propose  to  continue 
with  our  polic; '  of  paying  separately  for 
drugs  and  radi  )phannaceuticals  'whose 
median  cost  pqr  day  exceeds  $150  and 
packaging  the  tost  of  drugs  and 
radiopharmace  uticals  with  median  cost 
per  day  of  less  than  $150  into  the 
procedures  wilp  which  they  are  billed. 

As  discusset  in  the  November  1 ,  2002 
final  rule,  we  r  jceived  several 
comments  on  (  ui  methodology  of 
analyzing  single  line  items  on  drug 
claims  for  the  2003  OPPS  (67  FR  66772). 
Commenters  st  ited  that  our 
methodology  v  as  not  consistent  with 
how  hospitals  pill  for  certain  drugs, 
biologicals,  and  radiopharmaceuticals. 
They  believe  tl  at  this  inconsistency 
affected  wheth  n  or  not  a  drug, 
biological,  or  n  idiopharmaceutical  fell 
below  the  $15C  median  cost  per  line 
threshold.  Cora  menters  claimed  that  we 
incorrectly  assiuned  "that  a  single 
administration  of  a  drug  was  billed  as  a 
single  line  item  on  a  claim."  These 


commenters  al 
bill  for  certain 


eged  that  hospitals  often 
irugs  administered 


diuing  a  single  patient  encoimter  using 
multiple  lines  on  a  claim.  For  example, 
if  10  units  of  a  drug  were  administered 
at  a  cost  of  $100  but  the  hospital  billed 
2  line  items  of  5  units  at  a  cost  of  $50 
each,  then  a  methodology  that 
determines  median  costs  on  a  per  line 
basis  would  incorporate  2  line  items  at 
$50  when  the  real  cost  was  one  line 
item  at  $100.  If  a  significant  percentage 
of  administrations  for  this  drug  was 
billed  in  this  manner,  it  would  result  in 
median  costs  that  underestimate  the 
true  cost  of  the  drug.  We  agree  with  this 
comment.  Therefore,  we  propose  to 
change  our  packaging  methodology  to 
account  for  such  hospital  billing 
practices. 

We  calculated  the  median  cost  per 
day  using  claims  data  from  April  1, 
2002  to  December  31,  2002  for  all  drugs 
and  radiopharmaceuticals  paid  under 
the  OPPS  that  had  a  HCPCS  code  during 
this  time  period  including  drugs  for 
which  transitional  pass-through 
payment  ended  on  January  1,  2003. 
Although  we  included  orphan  drugs  in 
this  methodology,  we  discuss  them 
sepcirately  below.  We  excluded  from 
these  calculations  vaccines  and  blood 
and  blood  products  that  are  discussed 
below.  In  order  to  calculate  the  median 
cost  per  day  for  the  drugs,  biologicals, 
and  radiopharmaceuticals,  we  took  the 
following  steps: 

•  After  application  of  the  cost-to- 
charge  ratios,  we  aggregated  all  line 
items  for  a  single  date  of  service  on  a 


single  claim  for  each  drug  or 
radiopharmaceutical.  This  resulted  in 
creating  a  single  line  item  with  the  total 
number  of  units  and  the  total  cost  of  a 
drug  or  radiopharmaceutical  given  to  a 
patient  in  a  single  day. 

•  A  separate  record  was  then  created 
for  each  drug  or  radiopharmaceutical  by 
date  of  service,  regardless  of  the  number 
of  lines  the  drug  or  radiopharmaceuticed 
was  billed  in  each  claim.  For  example, 
drug  X  is  billed  on  a  claim  with  two 
different  dates  of  service,  and  for  each 
date  of  service,  the  drug  is  billed  on  2 
line  items  with  costs  of  $10  and  5  units 
in  each  line  item.  In  this  case,  the 
computer  program  would  have  created 
two  records  for  this  drug,  and  each 
record  would  have  a  total  cost  of  $20 
and  10  units. 

•  For  each  record  created  for  a  drug 
or  radiopharmaceutical,  the  cost  per 
unit  of  the  drug  was  calculated.  If  drug 
X's  descriptor  is  "per  1  mg"  and  one 
record  was  created  for  a  total  of  10  mg 
(as  indicated  by  the  total  number  of 
units  for  the  drug  on  the  claim  for  each 
unique  date  of  service),  then  the 
computer  program  divided  the  total  cost 
for  the  record  by  10  to  give  a  per  unit 
cost.  This  imit  cost  was  then  weighted 
by  the  total  number  of  units  in  the 
record.  This  was  done  by  generating  a 
number  of  line  items  equivalent  to  the 
number  of  units  in  that  particular  claim. 
Thus,  a  claim  with  100  units  and  a  total 
cost  of  $200  would  be  given  100  line 
items  each  with  a  cost  of  $2  while  a 
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claim  of  50  units  with  a  cost  of  $50 
would  be  given  50  Une  items  each  with 
a  cost  of  $1. 

•  The  unit  records  with  cost  per  unit 
greater  or  less  than  3  standard 
deviations  from  the  geometric  mean 
were  then  trimmed. 

•  The  remaining  unit  observations 
were  arrayed  and  the  median  cost  per 
imit  of  the  drug  or  radiopharmaceutical 
was  established. 

•  Next,  the  total  number  of  units 
billed  on  all  claims  for  the  drug  or 
radiopharmaceutical  was  divided  by  the 
total  number  of  unique  per-day  records 
for  the  drug  or  radiopharmaceutical  to 
arrive  at  an  average  number  of  units  per 
day. 

•  The  average  number  of  units  per 
day  for  each  drug  or 
radiopharmaceutical  was  then 
multiplied  by  the  median  cost  per  imit 
to  arrive  at  its  "median  cost"  per  day. 

•  We  then  arrayed  the  median  cost 
per  day  for  all  drugs  and 
radiopharmaceuticals  in  ascending 
order  and  examined  the  distribution. 

Many  commenters  have  alleged  that 
hospitals  do  not  acciu-ately  bill  the 
number  of  units  for  drugs  and 
radiopharmaceuticals.  Because  this 
methodology  assumes  that  hospitals  bill 
the  number  of  units  accurately,  we 
compared  the  median  cost  per  day 
obtained  by  the  above  methodology 
with  the  median  cost  per  day  derived  as 
follows:  We  aggregated  line  items  as 
above  and  created  records  for  each  drug 
and  radiopharmaceutical  based  on  date 
of  service.  However,  instead  of 
calculating  costs  on  a  per-unit  basis,  we 
simply  reduced  total  charges  to  total 
costs. for  each  record  and  determined 
the  median.  This  methodology  assimies 
that  hospitals  record  charges  more 
accurately  than  units.  We  believed  that 
calculating  median  costs  using  the 
second  methodology  would  address  the 
concerns  of  conunenters  and  would 
help  us  determine  whether  our  median 
cost  per  unit  calculation  accurately 
reflected  the  costs  of  drugs  and 
radiopharmaceuticals. 

In  most  cases,  the  median  costs 
determined  by  the  two  methodologies 
were  similar.  Based  on  this  comparison, 
we  believe  that  calculating  median  costs 
per  imit  accurately  reflects  the  actual 
cost  of  the  drug  or  radiopharmaceutical. 
Furthermore,  given  the  wide  variability 
of  doses  used  for  many  drugs,  we 
believe  that  it  is  important  to  pay  on  a 
"per  unit"  basis  for  separately  payable 
drugs  and  radiopharmaceuticals.  For 
example,  many  chemotherapy  agents  are 
dosed  based  on  both  body  area  and 
frequency  of  administration.  Thus,  a 
patient  with  a  body  area  of  2  m  squared 
could  receive  600  mg  of  a  drug  every  3 


weeks,  400  mg  every  2  weeks,  or  200  mg 
every  week  depending  on  the 
chemotherapy  regimen. 

Based  on  our  analyses,  we  believe  that 
it  is  reasonable  to  continue  our  current 
policy  of  packaging  drugs  and 
radiopharmaceuticals  with  a  median 
cost  of  less  than  $150  per  day.  This 
means  that  approximately  52  percent  of 
the  drugs  and  radiopharmaceuticals  will 
be  packaged  and  48  percent  of  the  drugs 
and  radiopharmaceuticals  will  be  paid 
separately. 

We  noticed  that  several  drugs  and 
radiopharmaceuticals  with  median  cost 
per  line  that  were  under  $150  for  the 
2003  OPPS  have  median  costs  per  day 
that  are  equal  to  or  greater  than  $150 
based  on  the  data  used  for  the  2004 
OPPS.  For  some  other  drugs  and 
radiopharmaceuticals,  we  saw  that  their 
median  costs  per  line  were  equal  to  or 
greater  than  $150  for  2003  OPPS; 
however,  using  the  2002  data,  their 
median  costs  per  day  fell  below  $150. 
These  shifts  from  2003  to  2004  would 
affect  packaging  decisions  for  a  number 
of  drugs. 

Given  that  these  variations  exist,  we 
propose  to  provide  an  exception  in  2004 
to  the  packaging  rule  for  drugs  and 
radiopharmaceuticals  whose  payment 
status  would  change  as  a  result  of  using 
newer  data  and  a  different  methodology. 
As  we  explain  elsewhere  in  this 
proposed  rule,  we  expect  to  use 
additional  2002  claims  data  for  the 
establishment  of  our  final  policies  for 
CY  2004.  Based  on  this  additional  data 
and  comments  from  the  public,  we 
intend  to  re-evaluate  whether  to  package 
or  pay  separately  for  drugs  for  which  the 
per-day  median  cost  would  cross  the 
threshold  from  2003  to  2004.  For  2004, 
we  propose  that: 

•  Currently  packaged  drugs  and 
radiopharmaceuticals  with  median  costs 
per  day  that  are  at  or  above  $150  would 
receive  separate  payment  in  2004. 

•  CurrenUy  separately  payable  drugs 
and  radiopharmaceuticals  with  median 
costs  per  day  that  are  under  $150  would 
continue  to  receive  separate  payment  in 
CY  2004. 

•  Drugs  whose  pass-through  status 
would  expire  on  December  31,  2003, 
and  whose  median  costs  per  day  are 
under  $150  would  receive  separate 
pajonent  in  2004. 

•  Cmrentiy  packaged  drugs  and 
radiopharmaceuticals  with  median  costs 
per  day  below  $150  would  remain 
packaged  in  2004. 

We  request  conunents  on  the 
methodology  we  used  to  determine  the 
median  cost  per  day,  on  the  threshold 
we  propose  to  use  for  packaging  drugs 
and  radiopharmaceuticals,  and  on  the 
proposal  to  pay  separately  for  drugs  and 


radiopharmaceuticals  whose  payment 
status  would  change  based  on  use  of 
recent  claims  data  and  our  proposed 
methodology. 

Although  in  the  future  we  expect  to 
expand  packaging  the  costs  of  drugs  and 
radiopharmaceuticals  into  the  APCs  for 
the  services  with  which  they  are  billed, 
we  request  comments  on  alternatives  to 
packaging. 

3.  Payment  for  Drugs,  Biologicals,  and 
Radiopharmaceuticals  That  Are  Not 
Packaged 

For  the  2003  OPPS,  the  APC  payment 
rate  for  separately  payable  drugs  and 
radiopharmaceuticals  with  status 
indicator  "K"  is  based  on  a  relative 
weight  calculated  in  the  same  way  that 
the  relative  weights  for  proceduraj  APCs 
are  calculated.  As  with  procedural 
APCs,  we  observed  a  decrease  in  the 
proposed  payment  rates  for  many 
separately  payable  drugs  and 
radiopharmaceuticals;  therefore,  we 
dampened  the  payment  reduction  for 
APCs  whose  median  costs  decreased  by 
more  than  15  percent  from  2002  to  2003. 

In  order  to  establish  payment  rates  for 
separately  payable  drugs  and 
radiopharmaceuticals  for  the  2004 
OPPS,  we  first  determined  each  drug's 
and  radiopharmaceutical's  median  cost 
as  described  above.  When  we  compared 
the  median  cost  per  unit  used  for 
determining  the  2003  payment  rate  (for 
example,  the  true  or  dampened  median 
cost)  for  separately  payable  drugs  and 
radiopharmaceuticals  with  their  2004 
median  cost  per  unit,  we  found 
fluctuations  in  costs  from  2003  to  2004. 

CY  2004  median  costs  decreased  more 
than  15  percent  from  the  corresponding 
2003  median  cost  for  many  of  the 
separately  payable  drugs  and 
radiopharmaceuticals.  Many  of  these 
decreases  affected  low-volume  drugs 
and  radiopharmaceuticals  and  may  be 
the  result  of  inaccurate  coding. 
Similarly,  the  2004  median  costs 
increased  by  more  than  15  percent  from 
the  corresponding  2003  median  cost  for 
approximately  12  (mosUy  low  volume) 
drugs  and  radiopharmaceuticals.  For 
many  of  the  high-volume,  separately 
payable  drugs  and 

radiopharmaceuticals,  the  2004  median 
costs  increased  or  decreased  by  less 
than  15  percent  as  compared  to  the 
corresponding  2003  median  cost.  We 
solicit  comments  concerning  the  reasons 
for  the  fluctuations  in  median  costs 
bom  2003  to  2004.  We  are  interested  in 
determining  whether  these  fluctuations 
reflect  changes  in  the  market  prices  of 
these  drugs  and  radiopharmaceuticals  or 
problems  in  the  hospital  claims  data  (for 
example,  inaccurate  coding,  improper 
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charges)  that  1  \/e  use  for  setting  payment 
rates. 

We  considered  several  options  to 
address  the  fli^ctuations  in  median  costs 
for  separately  gpayable  drugs  and 
radiopharmaceuticals.  One  option  was 
to  base  paymoit  on  our  2002  claims 
data  without  ipodification.  A  second 
option  was  to  [adopt  for  2004  the  same 
methodology  I  hat  we  used  to  moderate 
pajmient  decnsases  in  2003. 

A  third  optipn  was  to  create  drug  and 
radiopharmaceutical  cost  bands  for 
separately  payable  drugs  and 
radiopharmaceuticals  (for  example,  all 
drugs  with  madian  costs  per  unit  of 
$60.01  to  $70  Would  be  assigned  a  proxy 
median  of  $700,  which  would  be  based 
on  their  median  costs  calculated  using 
2002  claims  data.  We  considered     - 
adopting  two  sets  of  cost  bands:  one  for 
separately  payable  drugs  and  biologicals 
other  than  radiopharmaceutical  agents 
and  one  for  separately  payable 
radiopharmaceutical  agents.  The  cost 
bands  for  drugs  and 
radiopharmaceuticals  would  be 
assigned  based  solely  on  cost,  with  no 
consideration  >iven  to  the  therapeutic 
use  or  chemici  1  composition  of  the 
drug. 

When  we  ap  plied  the  dampening 
methodology  i  sed  for  the  2003  OPPS  to 
drugs  and  radi  ^pharmaceuticals  that 
will  be  separately  payable  in  2004,  we 
observed  that  this  methodology  did  not 
sufficiently  liriit  payment  reductions. 
for  many  of  tht  drugs  and 
radiopharmaceuticals  with  large 
decreases  in  inedian  cost  from  2003  to 
2004.  Therefoip,  a  fourth  option  that  we 
are  proposing  for  2004 
the  methodology  used 
PS.  For  separately 
payable  drugs  ^d  radiopharmaceuticals 
whose  2004  median  costs  decreased  by 
more  than  15  percent  from  the 
applicable  200B  median  cost,  we 
propose  to  limjt  the  reduction  in 
one  fourth  of  the 
een  the  value  derived 
a  and  a  15  percent 
xample,  for  a  drug 
ased  by  35  percent 
from  the  applicable  2003  median  cost, 
the  allowed  reduction  from  2003  to 
2004  would  bdl5  percent  +  (Va 
times  35  - 15)  Percent  =  20  percent).  For 
separately  payable  drugs  and 
radiopharmacefiticals  whose  median 
costs  decreased  by  less  than  15  percent 
from  2003  to  2604,  we  propose  to 
establish  their  payment  rates  using  the 
median  costs  cierived  from  the  2002 
claims  data.  Wp  believe  that  it  is 

ietermine  payment  rates 
aims  data  where  those 
data  show  the  ( :ost  of  drugs  and 
radiopharmace  uticals  to  be  stable  over  2 


considered  an< 
is  a  variation 
for  the  2003  Qi 


medicin  costs  t 
difference  bei 
from  claims  d 
reduction  (for 
whose  cost  d 


appropriate  to 
based  on  our  c 


years.  In  cases  where  costs  show 
significant  fluctuation,  we  believe  it  is 
appropriate  to  mitigate  the  potential  for 
underpayment.  We  believe  oui  proposal 
bases  payment  rates  on  our  claims  data 
as  required  by  statute  and  addresses  the 
potential  for  making  underpayments. 
However,  based  on  more  complete 
claims  data  we  expect  to  have  for  the 
final  rule  and  on  Uie  comments  from  the 
public,  we  will  re-evaluate  the 
appropriateness  of  adjusting  median 
costs  for  drugs  for  which  median  costs 
would  decline  in  2004. 

We  also  propose  a  separate  pa3anent 
policy,  which  is  described  below,  for 
drugs,  biologicals,  and 
radiopharmaceuticals  that  have  generic 
alternatives  approved  by  the  Food  and 
Drug  Administration  (FDA)  between 
October  2001  and  December  2002. 

We  solicit  comment  on  both  our 
proposed  methodology  and  payment 
rates  for  separately  payable  drugs  and 
radiopharmaceuticals  for  2004. 
Commenters  who  disagree  with  the 
proposed  rate  for  a  drug  or 
radiopharmaceutical  should  submit 
verifiable  information  that  shows  our 
payment  rate  does  not  reflect  the  price 
that  is  widely  available  to  the  hospital 
market.  Thus,  information  should 
demonstrate  actual,  market-based 
pricing  of  drugs  and 
radiopharmaceuticals  and  should  be 
prices  at  which  a  broadly  based, 
national  sample  of  hospitals  are 
routinely  able  to  procure  the  drug  or 
radiopharmaceutical.  We  do  not 
consider  the  published  average 
wholesale  price  (AWP)  for  a  drug  to  be 
an  indication  of  its  market-based  price. 

4.  Proposed  Payment  Methodology  for 
Drug  Administration 

Currently,  payment  for  drug 
administration  is  made  separately  using 
HCPCS  codes  QOO8I,  Q0083,  Q0084, 
Q0085,  90782,  90783,  90784,  and  90788 
with  certain  drugs  packaged  into  the 
median  cost  for  administration.  The 
amount  packaged  should  reflect  the 
costs  of  the  packaged  drugs  in  relation 
to  the  frequency  with  which  they  are 
administered.  Each  of  these  codes  is  to 
be  reported  once  per  visit  no  matter  how 
many  drugs  are  administered.  When  a 
hospital  administers  only  packaged 
drug(s),  the  appropriate  HCPCS  code  is 
reported  once  and  no  separate  payment 
is  made  for  the  drugs.  When  a  hospital 
administers  only  separately  payable 
drug(s)  the  appropriate  HCPCS  code  is 
reported  once;  in  addition,  separate 
payment  is  made  for  the  drugs.  Because 
the  payment  for  administration  includes 
payment  for  packaged  drugs,  a  hospital 
receives  inappropriate  reimbursement 


every  time  it  administers  a  separately 
payable  drug. 

In  order  to  facilitate  accurate 
payments  for  drugs  and  drug 
administration,  we  are  considering 
whether  to  make  several  changes»in  our 
current  payment  policy  with  regard  to 
payment  for  Q0081,  Q0083,  Q0084,  and 
Q0085.  We  are  not  considering  changes 
to  payment  policy  for  HCPCS  codes 
90782,  90783,  90784,  and  90788  at  this 
time,  although  we  are  interested  in 
receiving  comments  regarding  payment 
for  these  codes. 

We  are  proposing  to  continue  our 
ciurent  policy  of  packaging  drugs  and 
radiopharmaceuticals  that  cost  less  than 
$150  per  episode  of  care  into  the  APC 
with  which  they  are  associated  (for 
example,  nuclear  medicine  scans,  drug 
administration). 

We  are  considering  whether  and  how 
to  make  different  payments  to  hospitals 
for  administration  of  packaged  drugs 
and  administration  of  unpackaged 
drugs.  We  would  like  to  ensure  that 
when  a  hospital  administers  a 
separately  paid  drug,  it  would  receive 
payment  for  the  drug  and  the  drug 
administration,  but  not  for  any  drugs 
packaged  into  the  administration.  We 
also  would  like  to  ensiue  that  the 
payments  that  are  made  for 
administration  of  packaged  drugs  are 
appropriate  for  the  costs  of  the  drugs  as 
well  as  the  cost  of  the  administration. 

In  order  to  achieve  the  above 
objectives,  we  considered  several  coding 
and  payment  options  and  analyzed  our 
claims  data  for  the  period  April  1,  2002 
through  December  31,  2002. 

Summary  of  Findings  and  Alternatives 

As  explained  in  greater  detail  below, 
we  carefully  examined  data  for 
administration  of  packaged  and 
separately  paid  drugs  billed  under 
Q0081,  Q0083,  Q0084  and  Q0085.  We 
found  that  the  data  showed  that  paying 
based  on  a  median  cost  for  the  APC  for 
each  of  the  ciurent  four  codes  generally 
results  in  imderpayment  when  packaged 
drugs  are  billed  on  the  claim  and 
overpayment  when  separately  paid 
drugs  are  billed  on  the  claim.  In  the 
sections  that  follow,  we  discuss  our  data 
analysis  in  detail.  We  also  discuss  four 
alternatives  to  the  ciurent  codes  and 
APC  pajrments  in  detail.  In  summary, 
those  alternatives  are: 

1 .  Maintain  the  ciurent  codes  and 
APCs  with  payments  based  on  the 
median  costs  of  all  claims  in  the  APC. 

2.  Eliminate  the  four  current  codes 
and  create  eight  new  codes  to  enable 
hospitals  to  report  that  they 
administered  a  packaged  drug  or  a 
separately  paid  drug.  We  would  pay  a 
different  APC  amount  for  each  of  the 
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eight  new  codes.  The  new  code 
descriptors  would  parallel  those  of  the 
current  codes.  This  would  retain  the 
concept  of  using  one  code  rather  than 
two  when  both  "infusion"  and 
administration  of  chemotherapy  by 
"other  than  infusion"  occurred  (as 
exists  under  the  current  codes).  Coders 
would  have  to  look  up  the  drugs 
administered  to  know  which  code  to 
bill. 

3.  Eliminate  the  four  current  codes 
and  create  six  new  codes  to  enable 
hospitals  to  report  that  they 
administered  a  packaged  drug  or 
separately  paid  drug  and  pay  a  different 
APC  amount  for  each  of  the  six  new 
codes.  In  this  option,  no  code  equivalent 
to  Q0085  would  exist.  Therefore,  when 
adniinistering  chemotherapy  by 
"infusion"  or  "other  than  infusion," 
hospitals  would  report  two  codes,  one 
for  administration  by  "infusion"  and 
one  for  administration  by  "other  than 
infusion."  This  would  eliminate  the 
need  to  use  one  code  when  both 
infusion  and  another  method  of 
administration  of  chemotherapy 
occurred.  Coders  would  have  to  look  up 


the  drugs  administered  to  know  which 
code  to  bill. 

4.  Retain  three  of  the  current  codes 
(Q0081,  Q0083,  and  Q0084)  but  delete 
Q0085  (infusion  and  other 
administration  of  chemotherapy)  and 
modify  the  OCE  to  use  the  drugs  billed 
on  the  claim  to  assign  an  APC  for 
packaged  drugs  or  an  APC  for  separately 
paid  drugs.  No  drug  administration  code 
could  be  paid  without  a  drug  also  being 
reported  on  the  claim. 

Claims  Data  Analysis 

Using  our  methodology  for  creating 
single  procedure  claims,  we  looked  at 
all  single  claims  for  HCPCS  codes 
Q0081,  Q0083,  Q0084,  and  Q0085.  We 
created  separate  files  for  each  HCPCS 
code  and  further  subdivided  those  into 
four  subgroups  for  each  code.  The 
subgroups  were  for  the  HCPCS  code 
billed  (1)  without  any  HCPCS  for  drugs; 
(2)  with  HCPCS  only  for  packaged 
drugs;  (3)  with  HCPCS  only  for 
separately  payable  drugs;  and  (4)  with 
HCPCS  for  both  packaged  and 
separately  packaged  drugs. 

We  then  reviewed  the  median  costs 
for  each  of  these  subgroups  and 


determined  that  we  could  use  these 
subgroups  to  create  two  median  costs 
for  each  existing  administration  HCPCS 
code  (Q0081,  Q0083,  Q0084.  and 
Q0085).  See  Table  15  for  median  cost 
data  for  HCPCS  subgroups.  We  used 
claims  where  packaged  drugs  appeared 
(subgroups  W  and  X)  to  create  a  median 
cost  for  administration  of  packaged 
drugs.  We  used  claims  without  HCPCS 
codes  for  drugs  and  claims  with  HCPCS 
for  only  separately  payable  drugs 
(subgroups  Y  and  Z)  to  create  a  medieui 
cost  for  the  administration  of  separately 
payable  drugs 

We  believe  that  the  resultant  median 
costs  accurately  reflect  the  costs  of 
packaged  drugs  and  the  costs  of 
administration  of  separately  payable 
drugs.  It  is  obvious  that  there  are 
significant  differences  in  median  costs 
of  services  within  the  same  drug 
administration  code,  depending  on 
whether  a  packaged  or  separately  paid 
drug  was  administered,  the  type  of  drug 
administered  (chemotherapy  versus 
non-chemotherapy)  and  the  route  of 
administration  (iiifusion  versus  other 
route  or  both). 


Table  15.— Median  Costs  by  Types  of  Drugs  on  the  Claim 

HCPCS 

Description 

Neither 

packaged  nor 

separate 

dmg(W) 

With  packaged 

drug  but  no 

separate  drug 

(X) 

No  packaged 
drug  but  with 
separate  drug 
-       (Y) 

Both  packaged 

drug  and 

separate  drug 

(Z) 

00081  

Infusion  therapy  other  than  chemo 

$104.97 

35.16 

127.34 

97.11 

$276.98 
119.88 
250.97 
154.01 

$117.89 

42.26 

159.01 

203.43 

$231  56 

Q0083  

Chemotherapy  other  than  infusion 

18898 

Q0084  

Chemotherapy  by  infusion 

265  46 

00085  

Chemotherapy  by  both  iofusion  and  other  

318.05 

We  then  calculated  medians  for 
circumstances  in  which  there  were 
neither  packaged  nor  separately  paid 
drugs  on  the  claim,  and  there  were  no 
packaged  drugs,  but  there  were 


separately  paid  drugs  on  the  claim  (both 
W  and  Y).  We  also  calculated  medians 
for  circumstances  in  which  there  were 
packaged  drugs  on  the  claim  (both  X 
and  Z).  The  resultant  medians  and  the 


number  of  claims  used  to  set  the 
medians  appear  in  Table  16  below  with 
the  HCPCS  medians  for  all  claims 
(packaged  and  separately  paid  drugs 
together). 


Table  16.— Numbers  of  Claims  and  Medians  by  Code 


HCPCS  code 

Number  of 

claims  with 

packaged 

drugs 

Median  of 

claims  with 

packaged 

dmgs 

Number  of 

claims  with  no 

dmg  or 

separately 

paid  drug 

Median  for 

claims  with  no 

dnjg  Of 

separately 

paid  drug 

HCPCS  Me- 
dian for  all 
claims  for 
2004 

O0081   „.>.. 

00083  

00084  : 

Q0085  : 

19,116 

8,681 

34,085 

17.749 

$274.47 
125.86 
257.57 
303.87 

280,939 

24,710 

23,933 

3,242 

$107.93 

39.10 

142.38 

126.55 

$115.11 

48.25 

205.70 

267.63 

Review  of  the  data  reveals  that  the 
median  costs  for  all  claims  for  Q0081 
and  Q0083  more  closely  reflect  the 
median  cost  of  claims  where  no  drug  or 
only  separately  payable  drugs  were  on 
the  claim  because  that  subset  of  claims 
represents  the  vast  majority  of  claims  for 


Q0081  and  Q0083.  Therefore,  if  we  do 
not  differentiate  payment  for  Q0081  and 
Q0083  based  on  whether  or  not  a 
packaged  drug  was  administered,  we 
would  underpay  the  cases  in  which  a 
packaged  drug  was  administered.  The 
opposite  is  true  of  Q0084  and  Q0085  in 


which  more  claims  reflect  packaged 
drugs  than  separately  paid  drugs,  and, 
therefore,  the  claims  with  packaged 
drugs  wiU  determine  the  median  cost 
for  the  code,  thus  overpaying  cases  in 
which  the  drug  is  separately  paid. 
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We  also  ex  unined  the  mean  and 
median  num  tei  of  drugs  billed  with 

codes  when  only  packaged 
lied,  only  separately  paid 
drugs  were  b  lied,  and  both  packaged 
and  separate!  y  payable  drugs  were 


billed  (see  Table  17).  With  the  exception 
of  Q0085,  we  believe  the  data  on  the 
number  of  drugs  billed  per  claim  is 
consistent  with  the  cost  data  in  Table 
15.  Again,  with  the  exception  of  Q0085, 
we  are  confident  that  the  cost  of 


packaged  drugs  is  accurately  reflected  in 
the  median  cost  of  the  codes  for 
administration  of  packaged  drugs.  We 
are  also  confident  that  the  median  cost 
for  administration  of  separately  payable 
drugs  is  appropriate. 


Table  17.— Numbers  of  Drugs  Billed  per  Specified  Codes 


HCPCS 


Mean  number 
of  drugs 
packaged 


Median 
number  of 
daigs  pack- 
aged 


Mean  number 

of  drugs 

separately 

paid 


Median 
number  of 
dmgs  sepa- 
rately paid 


Q0081 
00083 
00084 
Q0085 


1.05 
1.77 
1.68 
2.33 


1.01 
1.02 
1.10 
1.19 


We  have 
data  for  QOOds 
administratio  a 
payable  drug! 
comparable 
$142).  This  is 
describes  adn  i 
two 


seme  ( 


o)st : 


;  net 


creal  ing 
tie 


revie  wmg 


minimum 
describes 
drugs.  These 
raise  the 
the  code  is 
and.  therefore 
used  properlj 

We  believe 
need  for 
amounts  for 
packaged  dru ;: 
administratio  i 
drugs  (and,  in 
administratiofi 

While 
and  payment 
kept  five  major 

1.  Ensuring 
drugs. 

2.  Making 
packaged  and 

3.  Collecting 
and  drug  adm  i 
future  policy 
will  be  propeily 

4.  Facilitati  ig 
hospitals. 

5.  Avoiding 
and  hospital 
possible. 

We  thought 
and  payment 

1.  Contin 
structure  and 


concerns  about  the  cost 
The  cost  for 
of  only  separately 
is  less  than  the 

for  Q0084  ($126  vs. 
coimterintuitive  as  Q0085 
inistration  of,  at 
drugs,  while  Q0084 
adn  linistration  of  one  or  more 

:ost  data  for  Q0085  also 
conqem  that  proper  usage  of 
understood  by  hospitals 
,  the  data  are  not  bmng 


our  analysis  supports  the 
different  payment 
administration  of 
:s  and  for  the 
of  separately  payable 
the  case  of  Q0081,  the 
of  no  drug). 

options  for  coding 
or  drug  administration  we 
considerations  in  mind: 
beneficiary  access  to 

a  ccurate  payment  for  both 
separately  payable  drugs, 
sufficient  data  on  drugs 
inistration  to  ensure  that 
development  in  this  area 
informed, 
proper  coding  by 

complicated  billing  rules 
1  urden  to  the  extent 


lUlllg 


that  three  basic  coding 
options  were  available: 

the  current  coding 
payment  policy  (for 


example,  a  single  pa)m[ient  for  drug 
administration  per  day  no  matter  how 
many  drugs  were  administered).  (Option 
1  below). 

2.  Creation  of  new  codes  and  new 
pajonent  policy  to  describe  drug 
administration  (for  example,  different 
sets  of  codes  for  administration  of 
packaged  and  separately  payable  drugs 
along  with  allowance  for  more  than  one 
payment  for  drug  administration  per 
day).  (Options  2  and  3  below). 

3.  Continuation  of  the  current  drug 
administration  codes  but  creating  new 
payment  policy  (for  example,  allowance 
for  more  than  one  payment  for  drug 
administration  per  day). 

After  reviewing  these  three  basic 
options,  we  developed  more  fully  four 
specific  options.  Under  all  of  these 
options,  hospitals  would  be  required  to 
bill  all  drugs  using  the  HCPCS  code  for 
the  drug. 

Moreover ,>  although  we  have  included 
an  expanded  option  for  Q0085 
(Chemotherapy  by  both  infusion  and 
other  technique)  in  option  2,  and  have 
retained  Q0085  in  option  1 ,  we  have 
serious  concerns  about  the  extent  to 
which  Q0085  is  used  correctly  and 
about  the  extent  to  which  the  data  for 
this  code  validly  reflect  the  costs  of  an 
identifiable  service.  Hence,  we  are 
particularly  interested  in  comments 
regarding  whether  we  should  eliminate 
Q0085.  (Option  4  below). 

Option  1 — Retain  the  current  codes 
and  continue  to  pay  on  a  per-visit  basis, 
based  on  median  costs  for  each  code 


regardless  of  whether  or  not  packaged  or 
separately  paid  drugs  are  administered. 

We  would  retain  the  current  codes, 
use  all  claims  for  these  services  to  set  a 
relative  weight,  and  make  a  single 
payment  based  on  the  median  costs  for 
the  code  regardless  of  whether  or  not 
packaged  or  separately  paid  drugs  are 
administered.  This  would  result  in 
significant  imdferpajonent  for 
administration  of  packaged  drugs 
because  the  largest  volume  of  claims 
with  this  code  are  either  for 
administration  of  no  drug  (Q0081)  or  for 
drugs  that  are  separately  paid  (and  have 
no  packaged  drug  costs).  See  Table  16 
for  the  median  costs  determined  on  the 
basis  of  all  claims  for  the  existing  codes. 
We  would  require  hospitals  to  report 
HCPCS  codes  for  both  packaged  and 
separately  payable  drugs  in  order  to 
inform  future  policy  decisions  in  this 
area.  - 

We  do  not  propose  payment  amoimts 
for  this  option  because  the  budget 
neutrality  scalar  would  be  different 
under  this  proposal  than  under  option 
2  (which  was  used  in  the  scalar  and 
impact  analysis). 

Option  2 — Create  eight  new  drug 
administration  codes  to  enable  hospitals 
to  report  administration  of  both 
packaged  and  separately  payable  drugs. 

We  would  create  two  new  sets  of 
HCPCS  codes  to  describe  administration 
of  packaged  and  separately  payable 
drugs.  Each  of  the  eight  codes  would 
have  its  own  APC  payment.  The 
descriptions  and  median  costs  for  these 
proposed  codes  would  be  as  follows: 


Table  18.— Median  Costs  of  Proposed  G  Codes  Under  Option  2 


HC  "CS 


2004  APC 


2004  SI 


Description 


Median  costs 


GXXX1 
GXXX3 


0382 
0376 


Infusion  of  packaged  non-cancer  chemotherapy  drug(s),  per 

day. 
Administration  of  packaged  cancer  chemotherapy  drug(s)  by 

other  than  infusion,  per  day. 


$274.47 
125.86 
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Table  is.- Median  Costs  of  Proposed  G  Codes  Under  Option  2— Continued 


HCPCS 

2004  APC 

2004  si 

Description 

Median  costs 

GXXX4  

GXXX5  

GYYY1   

GYYY3  

GYYY4  ., 

GYYY5  ; 

0378 
0380 
0383 
0377 
0379 
a381 

S 
S 
S 
S 
S 
S 

Administration  of  packaged  cancer  chemotherapy  drug(s)  by  in- 
fusion, per  day. 

Administration  of  packaged  cancer  chemotherapy  dmgs  by 
both  infusion  and  other  than  infusion,  per  day. 

Infusk>n  of  separately  payable  non-cancer  chemotherapy 
drug(s)  or  non-drug  infusion  therapy,  per  day. 

Administration  of  separately  payable  cancer  chemotherapy 
drug(s)  by  other  than  infusion,  per  day. 

Administration  of  separately  payable  cancer  chemotherapy 
dnig(s)  by  infusion,  per  day. 

Administration  of  separately  payable  cancer  chemotherapy 
drugs  by  both  infusion  and  other  than  infusion,  per  day. 

257.57 
303.87 
107.93 
39.10 
142.38 
126.55 

The  median  costs  for  administration  of 
packaged  drugs  would  be  determined 
from  claims  that  contain  at  least  one 
packaged  drug  and  the  median  costs  for 
administration  of  separately  payable 
drugs  (or  no  drugs  in  the  case  of  Q0081) 
would  be  determined  from  claims  that 
contained  only  separately  payable  (or 
no)  drugs. 

Although  payment  would  not  depend 
on  accurate  reporting  of  HCPCS  codes 
for  drugs,  we  would  require  hospitals  to 
use  HCPCS  codes  for  both  packaged  and 
separately  payable  drugs  in  order  to 
ensure  that  we  had  reliable  data  upon 
which  to  base  future  relative  weights  for 
these  services.  As  described  under 
option  4,  we  would  create  six  lists  of 
drugs  in  order  to  facilitate  proper 
payment  in  the  future. 

Hospitals  would  report  the 
appropriate  code  for  the  type  of  drug 
administered  and  the  route(s)  of 
administration,  hi  this  option,  hospitals 
could  bill  for  administration  of  both 
chemotherapy  agents  and 
administration  of  non-chemotherapy 
agents  (or  non-drug  infusions).  We 
would  permit  a  maximum  of  one 
chemotherapy  and  one  non- 
chemotherapy  administration  per  day. 

We  are  concerned  that  creation  of 
these  codes  could  require  complicated 
billing  rules  and  cause  burden  to 
hospitals.  We  would  need  to  specify 
how  to  bill  different  combinations  of 
route  and  category  of  drug  (for  example, 
two  infused  drugs,  one  pushed  drug, 
antiemetics,  and  hydration).  Because 
hospital  billers  would  have  to  review 
both  the  type  of  administration  and  the 
type  of  drug  administered  to  determine 
the  correct  code  to  bill,  we  are 
concerned  about  the  potential  for 
miscoding  (with  resultant  mispayment) 
under  this  option,  and  we  solicit 
comments  on  both  of  these  issues,  hi 
some  cases,  this  additional  coding 
burden  might  result  in  less  payment  for 
administration  (particularly  Q0081). 

Under  this  option,  all  codes  would 
have  a  status  indicator  of  S,  and  no 


multiple  procedure  reductions  would 
apply. 

This  option  is  modeled  for  purposes 
of  the  budget  neutrality  scalar  and  the 
impact  analysis  [see  Table  18). 

Option  3— Create  six  new  drug 
administration  codes  to  enable  hospitals 
to  report  administration  of  both 
packaged  and  separately  payable  drugs. 

This  option  is  similar  to  option  2 
except  that  we  would  eliminate  the 
codes  used  to  describe  administration  of 
chemotherapy  by  both  infusion  and 
other  techniques.  Where  a  code  is  billed 
with  a  packaged  drug  suitable  for  the 
code,  we  would  pay  the  APC  for  the 
packaged  drug.  Where  both  a  packaged 
drug  and  a  separately  paid  drug  were 
administered  via  the  same  route  of 
administration  (and  therefore  only  one 
code  was  billed),  we  would  pay  the  APC 
only  for  the  administration  of  the 
packaged  drug  and  would  pay 
separately  for  the  separately  paid  drug 
and  would  not  pay  the  APC  for 
administration  of  the  separately  paid 
drug.  Under  this  option,  we  would 
allow  up  to  three  payments  for 
administration  of  drugs  or  infusions.  We 
would  allow  one  payment  for  non- 
chemotherapy  drugs/infusions  (for 
example,  antiemetics,  fluids),  one 
payment  for  chemotherapy 
administered  by  infusion,  and  one 
payment  for  chemotherapy 
administered  by  "other  than  infusion." 
As  stated  above,  we  would  not  allow 
payment  for  administration  of  packaged 
chemotherapy  drugs  by  infusion  and 
payment  for  administration  of 
separately  payable  chemotherapy  by 
infusion.  This  coding  scheme  would 
allow  us  to  more  accurately  recognize 
the  true  costs  of  administering  multiple 
drugs.  For  example,  there  are  some 
economies  of  scale  when  infusing  two 
or  more  drugs  (for  example,  only  one  I. 
V.  line  needed),  but  each  drug  requires 
its  own  mixing  and  nursing  care.  This 
option  would  allow  up  to  three 
payments  for  administration  of  drugs  or 
non-drug  infusion,  thereby  recognizing 


the  unique  costs  of  administering  each 
drug  while  not  making  duplicate 
payment.  In  order  to  ensure  that  we  do 
not  make  duplicate  payment  for  patients 
receiving  chemotherapy  drugs  and  non- 
chemotherapy  drugs  (and/or  hydration), 
we  would  pay  GXXXl  and  GYYYl  at  50 
percent  of  their  payment  when  one  of 
these  codes  is  paid  in  addition  to 
chemotherapy  administration  (GXXX3, 
GXXX4,  GYYY3,  and  GYYY4).  This  is 
because  we  believe  there  are  economies 
of  scale  achieved  for  multiple  drug 
administrations  and  that  the  additional 
resources  used  to  provide  non- 
chemotherapy  treatment  are  minimal. 

Following  are  examples  of  how 
payment  would  be  made: 

•  When  both  packaged  and  separately 
payable  chemotherapy  drugs  are 
infused,  we  would  make  payment  for 
GXXX4 — Administration  of  packaged 
chemotherapy  drugs  by  infusion  and  for 
each  separately  payable  chemotherapy 
drug,  but  we  would  not  make  payment 
for  GYYY4 — Infusion  of  separately 
payable  chemotherapy  drugs. 

•  When  packaged  chemotherapy 
drugs  are  pushed  and  infused,  and 
separately  payable  chemotherapy  drugs 
are  infused,  we  would  make  payment 
for  GXXX3  and  GXXX4  and  for  each 
separately  payable  chemotherapy  drug, 
but  we  would  not  make  payment  for 
GYYY4. 

•  When  packaged  chemotherapy 
drugs  are  infused  and  pushed: 
separately  payable  chemotherapy  drugs 
are  infused  and  packaged:  and 
separately  payable  non-chemotherapy 
drugs  are  infused  (for  example, 
antiemetics),  and  hydration  is  given;  we 
would  make  payment  for  GXXX3, 
GXXX4,  each  separately  infused 
chemotherapy  drug,  GXXXl ,  and  each  . 
separately  payable  non-chemotherapy 
drug.  We  would  not  make  payment  for 
GYYYl  or  GYYY3.  Note  that  payment 
for  GXXXl  in  this  case  would  be  made 
at  50  percent  because  it  was  billed  with 
chemotherapy  (if  it  was  billed  without 
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chemotherapv .  then  payment  would  be  Medians  for  these  codes  would  be  as 

made  at  100  p  jrcent).  follows: 

Table  19.— Median  Costs  Under  Option  3 


HCICS 


2004  APC 


2004  SI 


Description 


Median  costs 


GXXX1 
GXXX3 
GXXX4 
GYYY1 
GYYY3 
GYYY4 


XXXI 
XXX3 
XXX4 
YYY1 
YYY3 
YYY4 


Infusion  of  packaged  non-cancer  chemotherapy  dnjg(s),  per 
day. 

Administration  of  packaged  cancer  chemotherapy  drug(s)  by 
other  than  infusion,  per  day. 

Administration  of  packaged  cancer  chemotherapy  drug(s)  by  in- 
fusion, per  day. 

Infusion  of  separately  payable  non-cancer  chemotherapy 
drug(s)  or  non-drug  infusion  therapy,  per  day. 

Administration  of  separately  payable  cancer  chemotherapy 
drug(s)  by  other  than  infusion,  per  day. 

Administration  of  separately  payable  cancer  chemotherapy 
drug(s)  by  infusion,  per  day. 


$274.47 
125.86 
257.57 
107.93 
39.10 
142.38 


these 


lit 


As  modeled 
status  indicate^ 
above  for 

Similar  to 
hospitals  to 
packaged  and 
to  ensure  that 
upon  which  to 
weights  for 
under  option 
lists  of  drugs  i 
coding  and 

We  do  not 
for  this  option 
neutrality  seal 
under  mis 
2  (which  was 
impact  analys 

Option  4 — 
Q0083,  and 
00085  with 
outpatient 
differential 
of  packaged 
drugs. 


these  codes  would  have 
S  (except  as  described 
GXJOCl  and  GYYYl). 

O:  ition  2.  we  would  require 
re  )ort  HCPCS  codes  for 
;eparately  payable  drugs 
ve  have  reliable  data 
base  future  relative 

services.  As  described 
we  would  create  six 
order  to  facilitate  proper 
in  the  future, 
propose  payment  amounts 
because  the  budget 
I  ir  would  be  different 
pro  )osal  than  under  option 
1  sed  in  the  scalar  and 

ii). 

hse  of  codes  Q0081, 
QL  084  and  deletion  of 
creation  of  logic  in  the 

editor  (OCE)  to  enable 
pa  nanent  for  administration 
separately  payable 


pa;  'ment 


'  cod^ 


ai  d 


This  option  is  similar  to  option  3  in 
terms  of  payment  policy.  However, 
instead  of  creating  six  new  codes, 
hospitals  would  continue  to  report 
codes  Q0081,  Q0083,  Q0084,  and  the 
HCPCS  codes  for  all  packaged  and 
separately  payable  drugs.  We  would 
delete  Q0085  in  order  to  simplify 
hospital  reporting  and  to  facilitate 
creation  of  payment  logic  in  the  OCE. 

We  would  create  six  lists  of  drugs  (see 
Addenda  L,  M,  N,  O,  P,  Q):  packaged 
chemotherapy  agents  administered  by 
other  than  infusion,  separately  payable 
chemotherapy  agents  administered  by 
other  than  infusion,  packaged 
chemotherapy  agents  administered  by 
infusion,  separately  payable 
chemotherapy  agents  administered  by 
infusion,  packaged  non-chemotherapy 
agents  administered  by  infusion,  and 
separately  payable  non-chemotherapy 
agents  administered  by  infusion.  These 
lists  would  be  coded  into  the  OCE,  and 


would  be  updated  quarterly  by  program 
memoranda.  We  realize  that  a  few  drugs 
may  be  administered  by  both  infusion 
and  other  techniques.  In  these  lists,  we 
would  assign  each  drug  to  its 
predominant  form  of  administration  in 
a  hospital  outpatient  setting.  If  we  could 
not  determine  whether  a  drug  was 
infused  or  administered  by  a  technique 
other  than  infusion  (for  example,  we 
receive  a  claim  with  Q0083  and  Q0Q84 
and  two  drugs  that  may  be  administered 
by  either  infusion  or  another  technique), 
we  would  associate  each  drug  with  its 
predominant  administration  code. 

We  would  create  logic  in  the  OCE  that 
would  base  payment  on  the 
combination  of  administration  and  drug 
codes  on  the  claim  but  would  only 
allow  one  unit  of  each  administration 
type  as  described  in  option  3.  The 
medians  for  the  APCs  to  which  OCE 
would  assign  the  codes  are  described  in 
Table  20. 


Table  20.— Medians  for  APCS  Under  Option  4 


Dmg  administrat  on  codes  on  the 
da  m 


00081 
Q0081 
Q0083 
00083 
O0084 
00084 


Nonchemo 

drug, 
packaged  list 
(subgroup  X) 


Chemo  drug, 
packaged  list 
(subgroup  W) 


X 

X 


Nonchemo 

drug, 
separately 
paid 
list  or  no  drug 
billed  (sub- 
group Z) 


Chemo  drug, 

separately 

paid  list 

(subgroup  Y) 


X 
X 


Admin 
APC 


APC  median 


$274.47 
107.93 
125.86 
39.10 
257.57 
149.38 


Applica- 
ble ad- 
denda 


L 
M 
N 
O 
P 
Q 


The  paymen  policy  is  identical  to  the 
policy  describt  d  in  option  3  including 
the  discount  for  Q0081  when  billed 
with  Q0083  anjl/or  Q0084.  Although 
this  option  woi  ild  not  require  hospitals 
to  change  codii  ig  of  drug  administration 
it  would,  unlik  3  options  2  and  3,  require 


accurate  coding  of  HCPCS  codes  for 
drugs  in  order  to  ensure  proper 
payment.  Additionally,  we  would  revise 
the  definitions  of  the  administration 
codes  to  "per  day"  instead  of  "per 
visit." 


Similar  to  option  3,  we  would  make 
payment  for  up  to  three  drug 
administrations  per  day,  if  appropriate. 
Where  a  code  is  billed  with  a  packaged 
drug  suitable  for  the  code,  we  would 
pay  the  APC  for  the  packaged  drug. 
Where  both  a  packaged  drug  and  a 
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separately  paid  drug  were  administered 
via  the  same  route  of  administration 
(and  therefore  only  one  code  was 
billed),  we  would  pay  the  APC  only  for 
the  administration  of  the  packaged  drug 
and  would  pay  separately  for  the 
separately  paid  drug  and  would  not  pay 
the  APC  for  administration  of  the 
separately  paid  drug.  In  no  case  would 
we  pay  for  more  than  one  imit  of  an 
administration  code. 

Under  options  2,3,  and  4,  we  would 
retxun  a  claim  to  the  provider  when  a 
chemotherapy  administration  code  was 
reported  without  a  HCPCS  code  for  a 
chemotherapy  drug.  Therefore,  it  is  very 
important  that  commenters  advise  us  as 
to  whether  there  are  any  cancer 
chemotherapy  drugs  that  are  not 
included  in  Addenda  L,  M,  N,  O,  P,  or 
Q.  Specifically,  we  solicit  comments  as 
to  whether  there  are  any  cancer 
chemotherapy  drugs  that  do  not  have 
HCPCS  codes. 

We  do  not  propose  payment  amoimts 
for  this  option  because  the  budget 
neutrality  scalar  would  be  different 
under  this  proposal  than  under  option 
2  (which  was  used  in  the  scalar  and 
impact  analysis).  We  solicit  comment  on 
each  option  described  above. 

General  Billing  Instructions 

Any  previous  regulatory  or  sub- 
regulatory  guidance  notwithstanding, 
we  propose  to  implement  the  following 
billing  rules  under  any  of  the  above 
payment  options: 

(1)  Q0081  may  not  be  used  to  bill 
separately  for  the  hanging  of  a  bag  of 
solution  for  which  the  sole  purpose  is 
to  administer  chemotherapy  drugs;  that 
charge  should  be  billed  as  part  of  the 
charge  for  Q0084  or  Q0085. 

(2)  Q0081  may  not  be  billed  when  it 
is  an  integral  part  of  another  procediu«. 
In  those  cases,  the  charge  for  the 
procedure  should  reflect  the  costs  of  the 
infusion  therapy,  either  as  part  of  the 
charge  for  the  HCPCS  code  or  as  a 
revenue  code  charge  (for  example, 
hydration  or  drug  administration  during 
a  siu^ical  procedure  performed  under 
general  anesthesia). 

(3)  Q0081,  Q0083,  and  Q0D84  should 
not  be  used  to  bill  for  the  administration 
of  radiopharmaceuticals  that  are 
administered  as  part  of  diagnostic  or 
therapeutic  nuclear  medicine 
procedures.  In  those  cases,  the 
radionucliide  should  be  billed  with  the 
appropriate  nuclear  medicine  HCPCS 
code. 

(4)  Q0081,  Ci0083,  and  Q0084  may  not 
be  used  to  report  the  transfusion  of 
blood,  platelets,  or  any  other  blood 


products.  Those  transfusions  shoidd  be 
reported  by  use  of  the  appropriate 
HCPCS  code(s)  in  APC  0110. 

5.  CJeneric  Drugs,  and 
Radiopharmaceuticals 

In  general,  hospital  acquisition  costs 
for  drugs,  biologicals,  and 
radiopharmaceutical  agents  with  generic 
competitors  are  lower  than  the 
acquisition  costs  for  sole  source  or 
multi-source  drugs.  In  order  to  ensure 
that  Medicare  recognizes  these  lower 
costs  in  a  timely  manner,  we  are 
proposing  a  new  method  of  calculating 
payment  amoimts  for  drugs,  biologicals, 
and  radiopharmaceuticals  that  are 
separately  paid  under  the  OPPS  and  for 
which  the  Food  and  Drug 
Administration  (FDA)  has  recently 
approved  generic  alternatives  when  we 
determine  our  cleiims  data  do  not  reflect 
the  costs  of  the  generic  alternatives. 

Because  many  hospitals  have  long 
term  purchasing  arrangements  for  drugs 
and  radiopharmaceuticals,  we  believe 
that  there  is  generally  a  12-month  lag 
between  the  time  that  generic  items  are 
made  available  and  when  our  claims 
data  will  accurately  reflect  the  costs 
associated  with  the  availability  of  the 
generic  alternative.  Therefore,  during 
the  interval  between  FDA  approval  of  a 
generic  item  and  the  time  when  we 
would  reasonably  expect  claims  data  to 
reflect  the  cost  of  generic  alternatives, 
we  propose  to  adopt  the  following 
methodology  to  price  the  affected  drugs, 
biologicals,  and  radiopharmaceuticals 
under  the  OPPS. 

We  would  first  identify  items 
approved  for  generic  availability  by  the 
FDA  during  the  6  months  before  the  first 
day  of  the  claims  period  we  would  use 
as  the  basis  for  an  annual  OPPS  update. 
Where  we  determine  that  our  claims 
data  do  not  reflect  the  costs  of  generic 
alternatives  for  a  separately  payable 
drug,  biological,  or 
radiopharmaceutical,  we  propose  to 
base  our  payment  rate  on  43  percent  of 
the  AWP  for  the  drug,  biological,  or 
radiopharmaceutical.  As  described  in 
the  2003  OPPS  rule  (67  FR  66768),  the 
ratio  of  hospital  acquisition  cost,  on 
average,  to  AWP  for  midtisource  drugs 
with  generic  competitors  equals  0.43. 
We  believe  that  using  this  ratio  would 
allow  us  to  appropriately  calculate  the 
costs  that  hospitals  inciu  when 
piu'chasing  generic  drugs  or 
radiopharmaceuticals.  When  we 
determine  that  our  claims  data 
accurately  reflect  the  cost  of  the  generic 
altemative(s),  we  would  use  the  claims 
data  to  set  payment  rates  in  preference 


to  43  percent  of  AWP  for  the  drug  or 
radiopharmaceutical. 

We  considered  another  payment 
option  where  we  would  base  over 
payment  rate  on  the  lower  of:  {!)  The 
median  cost  (with  dampening  if 
applicable)  based  on  claims  data;  or  (2) 
the  Federal  Supply  Schedule  price.  We 
are  not  proposing  this  policy  because 
we  believe  we  would  not  be  able  to 
calcidate  payment  rates  that  are  close  to 
the  actual  hospital  acquisition  costs  of 
generic  alternatives  since  the  Federal 
Supply  Schedule  represents  prices  that 
are  lower  than  the  prices  paid  by  most 
hospitals.  Also,  median  costs  from  the 
claims  data  would  not  reflect  the  actual 
cost  of  generics  because  of  the  time  lag 
described  above. 

To  apply  this  payment  methodology 
to  the  2004  OPPS  update,  we  reviewed 
FDA  approvals  for  generic  drugs, 
biologicals,  and  radiopharmaceuticals 
issued  between  October  2001  and 
December  2002.  We  found  six  drugs, 
which  we  propose  to  be  separately  paid 
under  the  2004  OPPS  that  had  generic 
alternatives  approved  during  that  time. 
These  drugs  are:  Daunorubicin, 
Bleomycin,  Pamidronate,  Paclitaxel, 
Ifosfomide,  and  Idarubicin.  Table  21 
shows  the  dates  when  the  FDA 
approved  generic  alternatives  for  these 
drugs. 

We  understand  that  there  is  a  wide 
range  of  utilization  for  these  drugs  in 
the  OPPS  and  that  price  reductions  for 
generic  drugs  will  depend  on  their 
utilization  and  the  types  of  illnesses  for 
which  they  are  used.  However,  we 
would  not  expect  claims  data  from  April 
1,  2002  through  December  31,  2002  to 
reflect  fully  the  availability  of  the 
generic  alternatives. 

Table  21  shows  the  median  cost  for 
these  six  drugs  as  determined  by  claims 
data  (with  any  adjustments  for  APCs 
that  decreased  in  median  cost  by  more 
than  15  percent  from  2003  to  2004)  and 
their  costs  at  43  percent  of  AWP  as 
determined  under  the  July  2003  update 
of  the  Medicare  Single  Drug  Pricer. 

We  solicit  comments  on  this  proposed 
method  of  calculating  payment  for 
drugs,  biologicals,  and 
radiopharmaceuticals  for  which  generic 
alternatives  have  recently  been 
approved.  Specifically,  we  are 
interested  in  comments  concerning  our 
proposed  methodology  for  identifying 
these  items,  whether  we  properly 
identified  all  the  items,  and  whether  our 
proposed  payment  policy  for  these 
generic  alternatives  is  appropriate. 
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Table  2 


.—Proposed  List  of  Separately  Payable  OPPS  Drugs  With  Generic  Alternatives  Approved 
.  Between  October  2001  and  December  2002 


/PC 


Description 


Date  of  Generic  Approval  by  the 
FDA 


43%  of  AWP 


2004  Median 

cost  (with 

dampiening  if 

applicable) 


0832 
0831 
0863 
0730 
0857 
0820 


Idamblcin  ticl  injection 

Ifosfomide  injection  , 

Paclitaxel  injection  

Pamidronate  disodium  

Bleomycin  sulfate  injection 
Daunorubicin  hcl  injection 


May  2002  

May  2002  

May  2002  

May  2002  

October  2001  .. 
November  2001 


$190.08 

68.07 

74.27 

120.34 

130.98 

35.46 


$188.25 
115.46 
116.61 
184.40 
169.28 
89.65 


aid 


inio 


these 


2  302 


6.  Orphan  Dru  js 

In  response 
rule,  many 
many  orphan 
therapies  used 
of  rare  disorders 
treatment  was 
stated  that 
be  received  by 
beneficiaries 
these  drugs  i 
payment  rates 
recognize  theii 
the  access  of 
the  drugs.  The  se 
that  the  claims 
payment  rates 
accurately  reflect 
We  shared 
November  1 
66772),  we  set 
payment  polict' 

We  identifie  1 
used  solely  for 
applying  the 

•  The  drug 
drug  by  the 
FDA  for  treatnient 
orphan  conditi  Dn( 

•  The  current 
Pharmacopoei 
(USPDI)  shows 
an  approved 
other  than  the 
Payment  for 
was  made  outside 
reasonable  cos 

In  that  same 
orphan  drugs  ( 
alglucerase. 
Injection,  alph 
10  mg;  J9300 
5  mg:  and  Jl 
per  unit)  as 
Therefore,  we 
payment  undei 
at  reasonable 

We 
response  to  th€ 
we  had  not  i 
qualified  for 
imder  our  criteria 
comments,  we 


o  last  year's  proposed 
coi  imenters  explained  that 
Irugs  were  life-saving 
solely  for  the  treatment 

where  no  other 
available.  They  further 
mai  ly  of  these  drugs  would 
very  few  Medicare 

that  if  we  packaged 

other  procedures,  our 
would  be  insufficient  to 
high  cost,  thus  impairing 
beneficiaries  who  needed 

commenters  also  stated 
data  we  used  to  set 
or  2003  did  not 

the  cost  of  these  drugs. 

concerns,  and  in  the 
final  rule  (67  FR 
forth  the  following 


fell 


FEA 


orphan  drugs  that  are 
orphan  conditions  by 
owing  criteria: 
designated  as  an  orphan 
and  approved  by  the 
of  only  one  or  more 
s). 
United  States 
Drug  Information 
that  the  drug  has  neither 
nor  an  off-label  use  for 
rphan  condition(s). 
that  met  these  criteria 
of  OPPS  under 


uie 


diugs 


1785 


rule,  we  identified  four 
0205  hijection, 
10  units:  J0256 
1-proteinase  inhibitor, 
Gemtuzumab  ozogamicin. 
Injection,  imiglucerase, 
ting  these  criteria. 
( ixcluded  them  from 
OPPS  and  paid  for  them 
in  2003. 

comments  in     ' 
final  rule,  stating  that 
detitified  all  drugs  that 

payment  as  orphans 
After  reviewing  these 
lave  identified  7 


CDSt 


received  several 


sf  ecial 


additional  drugs  that  meet  our  criteria. 
These  drugs  are:  J2355  Injection, 
oprelvekin,  5  mg;  J3240  Injection, 
thyrotropin  alpha,  0.9  mg;  J7513 
Daclizumab  parenteral,  25  mg;  J9015 
Aldesleukin,  per  vial;  J9160  Denileukin 
diftitox,  300  meg;  J9216  Interferon, 
ganuna  1-b,  3  million  units;  and  Q2019 
Injection,  basiliximab,  20  mg. 

We  have  now  identified  a  total  of  1 1 
drugs  that  meet  our  orphan  drug 
criteria,  and  we  expect  to  identify  more 
such  drugs  in  the  future.  Last  year's 
policy  was  intended  to  narrowly  target 
a  very  small  number  of  drugs  received 
by  very  few  Medicare  beneficiaries  in 
order  to  ensure  beneficiary  access  to  life 
saving  therapies.  The  aggregate  number 
of  Medicare  beneficiaries  who  will 
receive  the  11  drugs  that  meet  our 
criteria  for  orphans  is  significantly 
higher  than  the  number  who  receive  the 
4  we  identified  last  year.  Furthermore, 
as  we  identify  more  drugs  that  meet  our 
criteria,  we  expect  the  number  of 
beneficiaries  who  receive  these  drugs  to 
grow.  As  the  number  of  beneficiaries 
who  receive  these  drugs  increases,  so  do 
total  payments  for  the  drugs.  Therefore, 
we  no  longer  believe  that  paying  for 
these  drugs  at  reasonable  cost,  outside 
of  OPPS,  is  appropriate.  Our  goal  is  to 
pay  for  as  many  hospital  outpatient 
department  (OPD)  services  as  possible 
imder  the  OPPS  system.  We  believe  that 
any  payments  made  outside  of  OPPS 
should  remain  relatively  small  and,  as 
in  the  case  of  vaccines,  be  made  because 
it  is  unlikely  our  claims  data  will  reflect 
the  cost  of  the  item  or  service  (see 
discussion  of  vaccines  below). 

In  the  case  of  orphan  drugs,  we 
believe  that  our  claims  data  for  April  1 , 
2002  through  December  31,  2002  do 
reflect  the  cost  of  orphan  drugs,  and  we 
are  concerned  about  the  potential  of 
making  ever  increasing  payments  for 
these  drugs  outside  of  the  OPPS. 
Furthermore,  we  believe  that  many  of 
the  concerns  expressed  by  commenters 
would  be  addressed  if  we  continue  to 
make  separate  payment  for  these  drugs. 


Therefore,  we  propose  the  following 
payment  policy  for  orphan  drugs: 

•  We  propose  to  continue  using  the 
same  criteria  to  identify  orphan  drugs 
used  solely  for  an  orphan  condition 
under  the  OPPS. 

•  We  propose  to  discontinue 
retrospective  cost  payments  and  to  make 
prospective  payments  under  the  OPPS 
for  those  identified  orphan  drugs. 

•  We  propose  to  base  payments  on 
the  same  methodology  we  use  to  pay  for 
other  drugs  including  any  limitation  on 
payment  reductions  (as  described 
above). 

•  We  propose  to  make  separate 
payment  for  orphan  drugs  and  place 
them  in  APCs. 

We  solicit  comment  on  each  of  these 
proposals  and  request  that  commenters 
submit  information  meeting  the  same 
criteria  as  comments  for  other  drugs  (as 
discussed  above). 

7.  Vaccines 

Outpatient  hospital  departments 
administer  large  amounts  of  the 
vaccines  for  influenza  (flu)  and 
pneumococcal  pneumonia  (PPV), 
typically  by  participating  in 
immunization  programs.  In  recent  years, 
the  availability  and  cost  of  some 
vaccines  (particularly  the  flu  vaccine) 
have  fluctuated  considerably.  As 
discussed  in  the  November  1,  2002  final 
rule  (67  FR  66718),  we  were  advised  by 
providers  that  OPPS  payment  was 
insufficient  to  cover  the  costs  of  the  flu 
vaccine  and  that  access  of  Medicare 
beneficiaries  to  flu  vaccines  might  be 
limited.  They  cited  the  timing  of 
updates  to  OPPS  rates  as  a  major 
concern.  They  said  that  our  update 
methodology,  which  uses  2-year-old 
claims  data  to  recalibrate  payment  rates 
would  never  be  able  to  take  into  account 
yearly  fluctuations  in  the  cost  of  the  flu 
vaccine.  We  agreed  with  this  concern 
and  decided  to  pay  hospitals  for 
influenza  and  pneumococcal 
pneumonia  vaccines  based  on  a 
reasonable  cost  methodology.  As  a 
result  of  this  change,  hospitals,  home 
health  agencies  (HHAs),  and  hospices, 
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which  were  paid  for  these  vaccines 
imder  OPPS  in  2002  are  being  paid  at 
reasonable  cost  for  these  vaccines  in 
2003.  We  are  aware  that  access  concerns 
continue  to  exist  for  these  vaccines; 
therefore,  we  propose  to  continue 
paying  for  influenza  and  pneumococcal 
pneiunonia  vaccines  luider  reasonable 
cost  methodology. 

8.  Blood  and  Blood  Products 

From  the  onset  of  the  OPPS,  we  have 
made  separate  payment  for  blood  and 
blood  products  in  APCs  rather  than 
packaging  them  into  payment  for  the 
procedures  with  which  they  were 
administered.  As  we  explained  in  the 
April  7,  2000  final  rule  (65  FR  18449), 
wide  variations  in  patient  requirements 
convinced  us  that  we  should  pay  for 
these  items  separately  rather  than 
packaging  their  costs  into  the 
procedural  APCs.  Moreover,  the 
Secretary's  Advisory  Council  on  Blood 
Safety  and  Access  recommended  that 
blood  and  blood  products  be  paid 
separately  to  ensure  that  we  did  not 
create  any  incentives  that  were 
inconsistent  with  the  promotion  of 
blood  safety  and  access.  Therefore,  we 
propose  to  continue  to  pay  separately 
for  blood  and  blood  products. 

As  described  in  the  November  1,  2002 
final  rule  (67  FR  66773),  we  applied  a 
special  dampening  option  to  blood  and 
blood  products  that  had  significant 
reductions  in  payment  rates  from  2002 
to  2003.  For  2003.  we  limited  the 
decrease  in  payment  rates  for  blood  and 
blood  products  to  approximately  15 
percent. 

After  Careful  comparison  of  the  2003 
dampened  medians  with  the  2004 
medians  from  our  claims  data,  we 
believe  that  establishing  payment  rates 
based  on  the  2004  median  costs  would, 
for  many  blood  and  blood  products, 
result  in  payments  that  are  significantly 
lower  than  hospital  acquisition  costs.  In 
order  to  mitigate  any  significant 
payment  reductions  and  to  minimize 
any  compromise  in  access  of 
beneficiaries  to  these  products,  we 
propose  to  limit  the  decrease  in 
payment  rates  for  blood  and  blood 
products  from  2003  to  2004  by 
approximately  10  percent. 

"This  is  different  than  the  amoimt  by 
which  we  limited  payment  decreases 
last  year  because  when  we  applied  the 
dampening  methodology  used  for  the 
2003  OPPS  to  blood  and  blood  products, 
we  observed  that  it  did  not  sufficiently 
limit  payment  reductions  for  the  blood 
and  blood  products  with  large  decreases 
in  median  cost  from  2003  to  2004. 
Therefore,  we  are  proposing  for  2004  a 
variation  of  the  methodology  used  for 
the  2003  OPPS  because  we  believe  that 


a  10  percent  limit  in  the  decrease  in 
payment  rates  for  blood  and  blood 
products  would  better  reflect  hospital 
acquisition  costs,  ensure  appropriate 
reimbvusement  to  hospitals,  and  enable 
continued  beneficiary  access  to  blood 
and  blood  products. 

The  list  of  APCs  containing  blood  and 
blood  products  can  be  found  in  the 
November  1,  2002  final  rule  (67  FR 
66750).  We  note  that  the  APCs  for  Uiese 
products  are  intended  to  make  payment 
for  the  costs  of  the  products.  Costs  for 
storage  and  other  administrative 
expenses  are  packaged  into  the  APCs  for 
the  procedures  with  which  the  products 
are  used. 

We  solicit  comment  on  this  proposal 
especially  from  hospitals.  We  are 
especially  interested  in  comments  that 
include  verifiable  information  about  the 
widely  available  acquisition  cost  of 
conunonly  used  blood  and  blood 
products. 

9.  Intravenous  Inunune  Globulin 

Following  publication  of  the  proposed 
rule  on  August  9,  2002,  we  received 
comments  luging  us  to  reclassify 
intravenous  immune  globulin  (IVIG)  as 
a  blood  product.  After  carefully 
reviewing  these  comments  with  oiu- 
medical  advisors,  we  decided  to  make 
final  our  proposal  to  classify  inunune 
globulin  as  a  biological,  subject  to  the 
same  payment  policy  we  implemented 
for  other  drugs  and  biologicals.  Oui 
reasons  were  set  forth  in  the  November 
1,  2002  final  rule  (67  FR  66774).  Since 
implementation  of  the  2003  OPPS 
update,  we  have  received  further 
comments  on  this  decision.  These 
commenters  continue  to  assert  that  we 
should  make  special  p>ayment 
proitisions  for  IVIG  and  reclassify  FVIG 
as  a  blood  and  blood  product.  They 
have  expressed  particular  concern  about 
the  potentially  negative  impact  of  oiu- 
payment  policy  for  IVIG  on  patient 
access,  especieilly  for  those  individuals 
who  have  primary  immune  deficiency 
diseases. 

We  appreciate  the  concerns  regarding 
our  decision  to  pay  for  FVIG  in 
accordance  with  the  payment 
methodology  we  applied  to  other  drugs 
and  biologicals  in  the  2003  update  of 
the  OPPS.  We  have  reviewed  the  claims 
data  that  are  the  basis  for  the  payment 
rates  in  this  proposed  nde,  and  our 
analysis  reveals  that  IVIG  would  be 
separately  payable  in  2004.  The  claims 
data  for  IVIG  are  robust,  and  the  most 
recent  claims  data,  when  compared  with 
claims  data  used  in  earlier  updates  of 
the  OPPS  suggest  that  hospital  costs  are 
consistent  and  that  hospitals  are  billing 
acciu^tely  for  these  products.  Therefore, 
we  believe  that  payment  for  these 


products  is  appropriate  using  the 
methodology  we  propose  to  implement 
for  other  drugs  and  biologicals. 
Therefore,  we  propose  to  continue  to 
classify  FVIG  as  a  biologic.  We  solicit 
comments  on  this  proposal. 


10.  Drug  and  Device  Coding 

We  propose  to  require  hospitals  to 
report  individual  codes  for  ail  drugs  and 
devices  used  during  the  episode, 
including  those  that  are  packaged. 

Last  year  (CY  2003),  the  pass-through 
status  of  many  drugs  and  devices 
expired.  These  drugs  and  devices  were 
packaged,  consistent  with  the 
fundamental  principles  of  a  prospective 
payment  system.  By  packaging  the  costs 
of  items  and  services  into  the  payment 
for  the  primary  procedure  or  service 
with  which  they  are  associated,  we 
encovuage  hospital  efficiency  and 
provide  hospitals  with  the  ability  to 
manage  their  resources  with  maximum 
flexibility.  We  believed  that  an 
additional  advantage  of  increased 
packaging  would  be  that  hospitals 
would  no  longer  need  to  report  codes 
for  the  individual  items  and  services 
included  in  the  package.  While  we 
continue  to  support  packaging  to  the 
greatest  extent  possible,  the  loss  of 
coding  information  on  claims  creates 
some  obstacles  to  acciuate  rate-setting. 

The  data  for  2002  that  we  are  using 
for  CY  2004  rate-setting  still  have 
considerable  drug  and  device  coding 
information.  However,  for  the  CY  2005 
OPPS  update,  for  which  2003  data 
woxdd  be  used,  there  will  be  much  less 
information  regarding  specific  drug  and 
device  costs.  We  do  not  expect  to  have 
as  much  Medicare  claims  information 
on  which  to  base  certain  decisions  such 
as  which  drugs  to  remove  from 
packaged  status  and  pay  separately. 

This  concerns  us  and  has  led  us  to 
consider  the  need  for  drug  and  device 
coding.  Even  though  payment  is  not 
directly  related  to  that  information,  we 
believe  that  reporting  the  codes  may  be 
in  hospitals'  best  interest  because  it  may 
result  in  the  most  accurate  pa)rments. 
For  example,  in  setting  the  weights  of 
certain  device-related  APCs,  we 
discovered  that  the  median  costs  of 
those  APCs  were  higher  when  we  used 
only  claims  on  which  the  device  codes 
appeared.  Similarly,  certain  drug 
administration  APCs  have  higher 
median  costs  when  separate  HCPCS  for 
drugs  are  reported  on  the  claims. 

Ifwe  are  to  continue  to  price  drugs 
and  devices  using  up-to-date  median 
costs  from  claims  data,  we  need 
information  on  the  costs  of  the  items, 
even  when  packaged.  We  propose  to 
require  the  separate  coding  of 
individual  drugs  and  device  categories, 
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even  where  th  »r  costs  are  packaged,  to 
address  this  n(  led.  We  would  like 
comments  on  jvhether  or  not  to  require 
coding  of  devifces.  We  also  solicit 
comments  regi  irding  our  proposal  to 
report  drug  coi  ies  on  claims  and 
alternative  me  Jiods  for  rate-setting  if 
and/or  devices  are  no 
on  the  claims.  We  are 
particularly  in  erested  in  receiving 
comments  froi  i  hospitals  on  this 
proposal. 
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12.  Other  Issues 
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conversion  ratio  by  reviewing  recent 
published  studies  and  data  from 
alternative  sources.  We  have  met  with 
the  manufacturers  of  the  products  and 
consulted  with  clinicians.  We  are 
continuing  to  evaluate  this  additional 
data  and  information.  However,  we  have 
not  yet  determined  whether  the  data 
would  support  a  change  to  the  current 
policy.  We  remain  open  to  establishing 
a  different  conversion  ratio  in  the  final 
rule  if  we  conclude  that  a  change  is 
warranted  based  on  public  comments 
and  information  submitted  during  the 
public  comment  period  and/or  any 
other  information  we  consider  in 
developing  the  final  rule. 

Therefore,  we  propose  to  continue 
with  the  current  policy  regarding 
payment  for  Procrit  and  Aranesp, 
including  the  current  conversion  ratio. 
We  solicit  comments  on  this  issue  and 
are  especially  interested  in  submission 
of  articles  in  peer-reviewed  publications 
and  other  clinical  data  concerning  the 
frequency  of  administration  and  die 
dosage  amoimts  of  these  agents. 
Submission  of  prospective,  randomized, 
controlled  trials  comparing  the  dosage 
amoimts,  frequency  of  administration, 
and  clinical  outcomes  of  these  agents 
are  preferred.  All  data  submitted  would 
be  available  to  the  public.  We  would 
base  any  changes  to  our  current 
payment  policy  for  these  two  drugs  only 
on  data  that  we  could  make  available  to 
the  public. 

Vn.  Wage  Index  Changes  for  CY  2004 

Section  1833(t)(2)(D)  of  the  Act 
requires  that  we  determine  a  wage 
adjustment  factor  to  adjust  for 
geographic  wage  differences,  in  a  budget 
neutral  maimer,  that  portion  of  the 
OPPS  payment  rate  and  copayment 
amount  that  is  attributable  to  labor  and 
labor-related  costs. 

We  used  the  proposed  Federal  fiscal 
year  (FY)  2004  hospital  inpatient  PPS 
wage  index  to  make  wage  adjustments 
in  determining  the  proposed  payment 
rates  set  forth  in  this  proposed  rule.  The 
proposed  FY  2004  hospital  inpatient 
wage  index  published  in  the  May  19, 
2003  Federal  Register  (68  FR  27154)  is 
reprinted  in  this  proposed  nde  as 
Addendum  H — Wage  Index  for  Urban 
Areas;  Addendum  I — Wage  Index  for 
Rural  Areas;  and  Addendum  J — Wage 
Index  for  Hospitals  That  Are 
ReclEissified.  We  propose  to  use  the  final 
FY  2004  hospital  inpatient  wage  index 
to  calculate  the  payment  rates  and 
coinsurance  amounts  that  we  will 
publish  in  the  final  rule  implementing 
the  OPPS  for  CY  2004. 


Vm.  Copayment  for  CY  2004 

In  the  November  30.  2001  fiial  rule 
(66  FR  59887),  we  adopted  a 
methodology  that  applied  five  rules  for 
calculating  APC  copayment  amounts 
when  payments  for  APC  groups  change 
because  the  APCs'  relative  weights  are 
recalibrated  or  when  individual  services 
are  reclassified  from  one  APC  group  to 
another.  In  calculating  the  unadjusted 
copayment  amounts  for  2004,  we 
encountered  circumstances  that  the 
methodology  in  the  November  30,  2001 
final  rule  either  did  not  address  or 
whose  applicability  was  ambiguous.  For 
example,  rules  2  and  3  refer  to  payment 
rate  changes  resulting  from  the 
recalibration  of  relative  payment 
weights  but  do  not  clearly  apply  to 
payment  rate  changes  resulting  from  the 
reclassification  of  HCPCS  codes  from 
one  APC  group  to  another  APC  group. 
Therefore,  we  propose  to  revise  and 
clarify  the  methodology  we  would 
follow  to  calculate  tmadjusted 
copayment  amounts,  including 
situations  in  which  recalibration  of  the 
relative  payment  weight  of  an  existing 
APC  results  in  a  change  in  the  APC 
payment;  to  situations  in  which 
reclassification  of  HCPCS  codes  from  an 
existing  APC  to  another  APC  results  in 
a  change  in  the  APC  payment;  and  to 
payment  rates  for  newly  created  APCs 
that  are  comprised  of  HCPCS  codes  from 
existing  APCs. 

As  a  general  rule,  we  would  seek  to 
lower  the  coinsurance  rate  for  the 
services  in  an  APC  from  the  prior  year. 
This  principle  is  consistent  with  section 
1833(t)(8)(C)(ii)  of  the  Act,  which 
accelerates  the  reduction  in  the  national 
unadjusted  coinsurance  rate  so  that 
beneficiary  liability  will  eventually 
equal  20  percent  of  the  OPPS  payment 
rate  for  all  OPPS  services  and  with 
section  1833{t)(3)(B).  which  indicates 
the  congressional  goal  of  achieving  20 
percent  coinsurance  when  fully  phased 
in  and  gives  the  Secretary  the  authority 
to  set  rules  for  determining  copayment 
amounts  to  new  services.  However,  in 
no  event  is  the  proposed  2004 
coinsurance  rate  for  an  APC  group  lower 
than  20  percent  or  greater  than  50 
percent  of  the  payment  rate. 

We  propose  to  determine  copayment 
amounts  in  2004  and  subsequent  years 
in  accordance  with  the  following  rules. 

1.  When  an  APC  group  consists  solely 
of  HCPCS  codes  that  were  not  paid 
imder  the  OPPS  the  prior  year  because 
they  were  packaged  or  excluded  or  are 
new  codes,  the  unadjusted  copayment 
amount  would  be  20  percent  of  the  APC 
payment  rate. 

2.  If  a  new  APC  that  did  not  exist 
during  the  prior  year  is  created  and 
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consists  of  HCPCS  codes  previously 
assigned  to  other  APCs,  the  copayment 
amoimt  is  calculated  as  the  product  of 
the  APC  pajTnent  rate  and  the  lowest 
coinsurance  percentage  of  the  codes 
comprising  the  new  APC. 

3.  If  no  codes  are  added  to  or  removed 
from  an  APC  and,  after  recalibration  of 
its  relative  payment  weight,  the  new 
payment  rate  is  equal  to  or  greater  than 
the  prior  year's  rate,  the  copa5Tnent 
amount  remains  constant  (unless  the 
resulting  coinsurance  rate  is  less  than  20 
percent). 

4.  If  no  codes  are  added  to  or  removed 
from  an  APC  and,  after  recalibration  of 
its  relative  payment  weight,  the  new 
payment  rate  is  less  than  the  prior  year's 
rate,  the  copayment  amount  is 
calculated  as  the  product  of  the  new 
payment  rate  and  the  prior  year's 
coinsurance  percentage. 

5.  If  HCPCS  codes  are  added  to  or 
deleted  from  an  APC,  and,  after 
recalibrating  its  relative  payment 
weight,  holding  its  unadjusted 
copayment  amoUnt  constant  results  in  a 
decrease  in  the  coinsurance  percentage 
for  the  reconfigured  APC,  the 
copayment  amount  would  not  change 
(unless  retaining  the  copayment  amount 
would  result  in  a  coinsurance  rate  less 
than  20  percent). 

6.  If  HCPCS  codes  are  added  to  an 
APC,  and,  after  recalibrating  its  relative 
payment  weight,  holding  its  imadjusted 
copayment  amount  constant  results  in 
an  increase  in  the  coinsurance 
percentage  for  the  reconfigured  APC,  the 
copayment  amount  would  be  calculated 
as  the  product  of  the  payment  rate  of  the 
reconfigured  APC  and  the  lowest 
coinsurance  rate  of  the  codes  being 
added  to  the  reconfigured  APC. 

This  methodology  would,  in  general, 
reduce  the  beneficiary  coinsurance  rate 
and  copayment  amount  for  APCs  for 
which  the  payment  rate  changes  as  the 
result  of  the  reconfiguration  of  APCs 
and/or  the  recalibration  of  relative 
payment  weights. 

IX.  Conversion  Factor  Update  for  CY 
2004   ' 

Section  1833(t)(3)(C)(ii)  of  the  Act 
requires  us  to  update  the  conversion 
factor  used  to  determine  payment  rates 
under  the  OPPS  on  an  annual  basis. 
Section  1833(t)(3){C)(iv)  of  die  Act 
provides  that  for  2004,  the  update  is 
equal  to  the  hospital  inpatient  market 
basket  percentage  increase  applicable  to 
hospital  discharges  under  section 
1886(b)(3){B)(iii)  of  Uie  Act. 

The  forecast  of  the  hospital  market 
basket  increase  for  FY  2004  published 
in  the  inpatient  PPS  proposed  rule  on 
May  19,  2003  is  3.5  percent.  To  set  the 
proposed  OPPS  conversion  factor  for 


2004,  we  increased  the  2003  conversion 
factor  of  $52,151  (the  figure  ft^m  the 
November  1,  2002  final  rule  (67  FR 
66788)  by  3.5  percent. 

In  accordance  with  section 
1833(t)(9)(B)  of  die  Act,  we  further 
adjusted  the  proposed  conversion  factor 
for  2004  to  ensure  that  the  revisions  we 
are  proposing  to  update  by  means  of  the 
wage  index  are  made  on  a  budget- 
neutral  basis.  We  calculated  a  budget 
neutrality  factor  of  1.003  for  wage  index 
changes  by  comparing  total  payments 
from  our  simulation  model  using  the 
proposed  FY  2004  hospital  inpatient 
PPS  wage  index  values  to  those 
payments  using  the  current  (FY  2003) 
wage  index  values.  In  addition,  for  CY 
2004,  allowed  pass-through  payments 
have  decreased  to  2  percent  of  total 
OPPS  payments,  dowm  from  2.3  percent 
in  CY  2003.  The  0.3  percent  was  also 
used  to  adjust  the  conversion  factor. 

The  increase  factor  of  3.5  percent  for 
2004,  the  required  wage  index  budget 
neutrality  adjustment  of  approximately 
1.003,  and  the  0.3  percent  adjustment  to 
the  pass-through  estimate,  result  in  a 
proposed  conversion  factor  for  2004  of 
54.289. 

X.  Proposed  Oudier  Policy  aiid 
Elimination  of  Transitional  Corridor 
Payments  for  CY  2004 

A.  Proposed  Outlier  Policy  for  CY  2004 

For  OPPS  services  furnished  between 
August  1,  2000  and  April  1,  2002,  we 
calculated  outlier  payments  in  the 
aggregate  for  all  OPPS  services  that 
appear  on  a  bill  in  accordance  with 
section  1833(t)(5)(D)  of  die  Act.  In  the 
November  30,  2001  fii.al  rule  (66  FR 
59856,  59888),  we  specified  that 
begiiming  with  2002,  we  will  calculate 
outlier  payments  based  on  each 
individual  OPPS  service.  We  revised  the 
aggregate  method  that  we  had  used  to 
calculate  ouUier  payments  and  began  to 
determine  outliers  on  a  service-by- 
service  basis. 

As  explained  in  the  April  7,  2000 
final  rule  (65  FR  18498),  we  set  a  target 
for  outlier  payments  at  2.0  percent  of 
total  payments.  For  purposes  of 
simulating  payments  to  calculate  outlier 
thresholds,  we  propose  to  continue  to 
set  the  target  for  outlier  payments  at  2.0 
percent,  as  we  did  for  CYs  2001,  2002, 
and  2003.  For  2003,  the  ouUier 
threshold  is  met  when  costs  of 
furnishing  a  service  or  procedure  exceed 
2.75  times  the  APC  payment  amount, 
and  the  current  outlier  payment 
percentage  is  45  percent  of  the  amount 
of  costs  in  excess  of  the  threshold.  For 
the  reasons  discussed  in  detail  in 
section  XI.E  of  this  preamble,  we  are 
proposing  to  establish  two  separate 


outlier  thresholds,  one  for  community 
mental  health  centers  (CMHCs)  and  one 
for  hospitals.  For  CY  2004,  we  propose 
to  continue  to  set  the  target  for  outlier 
payments  at  2.0  percent  of  total  OPPS 
payments  (a  portion  of  that  2.0  percent, 
0.36  percent,  would  be  allocated  to 
CMHCs  for  PHP  services).  Based  on  our 
simulations  for  2004,  we  propose  to  set 
the  hospital  threshold  for  2004  at  2.75 
times  the  APC  payment  amount,  and  the 
proposed  2004  payment  percentage 
applicable  to  costs  over  the  threshold  at 
50  percent.  We  propose  to  set  the 
threshold  for  CMHCs  for  2004  at  11.75 
times  the  APC  payment  amount  and  the 
2004  outlier  payment  percentage 
applicable  to  costs  over  the  threshold  at 
50  percent. 

B.  Elimination  of  Transitional  Corridor 
Payments  for  CY  2004 

Since  the  inception  of  the  OPPS, 
providers  have  been  eligible  to  receive 
additional  transitional  payments  if  the 
payments  they  received  under  the  OPPS 
were  less  than  the  payments  they  would 
have  received  for  the  same  services 
under  the  payment  system  in  effect 
before  the  OPPS.  Under  1833(t)(7)  of  die 
Act,  most  hospitals  that  realize  lower 
payments  under  the  OPPS  received 
transitional  corridor  payments  based  on 
a  percent  of  the  decrease  in  payments. 
However,  rural  hospitals  having  100  or 
fewer  beds,  as  well  as  cancer  hospitals 
and  children's  hospitals  described  in 
section  1886(d)(l)(B){iii)  and  (v)  of  die 
Act,  were  held  harmless  under  this 
provision  and  paid  the  full  amount  of 
the  decrease  in  payments  under  the 
OPPS.  Transitional  corridor  payments 
were  intended  to  be  temporary 
payments  to  ease  providers'  transition 
from  the  prior  cost-based  payment 
system  to  the  prospective  payment 
system.  Beginning  January  1,  2004,  in 
accordance  with  section  1833(t)(7)  of 
the  Act,  transitional  corridor  payments 
will  no  longer  be  paid  to  providers  other 
than  cancer  hospitals  and  children's 
hospitals.  Cancer  hospitals  and 
children's  hospitals  are  held  harmless 
permanently  under  the  transitional 
corridor  provisions  of  the  statute. 

We  are  concerned  that  small  rural 
hospitals  are  not  able  to  achieve  the 
same  level  of  operating  efficiencies  as 
larger  rural  hospitals  and  urban 
hospitals,  and  we  are  concerned  that  the 
decrease  in  payments  these  hospitals 
may  experience  once  they  stop  receiving 
transitional  corridor  payments  will 
result  in  these  hospitals  having  to 
decrease  or  altogether  cease  to  provide 
certain  outpatient  services.  A  reduction 
of  services  could  have  consequences  for 
Medicare  beneficiaries  and  their 
continued  access  to  care  in  rural  areas. 
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In  light  of  thes ;  concerns,  one  thing  we 
could  do  is  to  I  )rovide  increased  APC 
payments  for  c  linic  and  emergency 
room  visits  fur  lished  by  rural  hospitals 
having  100  or  I  ewer  beds.  Any 
adjustment  to  { )ayments  for  these 
hospitals  woul  d  be  made  under  the 
authority  grani  ed  to  the  Secretary  under 
section  1833{t)  2){E)  of  the  Act,  to 
establish  in  a  fa  udget  neutral  manner 
adjustments  as  determined  to  be 
necessary  to  er  sure  equitable  payments, 
such  as  adjusti  lents  for  certain  classes 
of  hospitals.  V\^  invite  conmients  on 
whether  we  shtould  provide  an 
adjustment,  such  as  the  one  described 
above,  for  small  rural  hospitals. 

XI.  Other  Poliqy  Decisions  and 
Proposed  Chai|ges 


1  co<  e 


c<re. 


t<i 


s€  rvices  i 


A.  Hospital 
Management  (. 

Facilities 
department  visf  ts 
[Physicians'! 
Terminology 
For  both  clinic 
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five  levels  of 
were  dehned 
activities  of 
inadequate  to 
mix  of  services 
the  clinic  and 
settings  (for  ex*m 
care,  preparatit  n 
and  patient 
illustrate  the 
using  E7M 
outpatient 

An  adult 
clinic  after  a  fa 
yard.  As  a  resu 
top  layer  of  s 
back.  The 
patient,  finds  a 
infected  woun< 
injiuy.  The  ph^ 
to  clean  the  w 
medication, 
addition,  the 
intramuscular 
injection 

The  nurse  w 
amount  of  timt 
the  wound  wit 
supplies  (becaiJse 
surface  area)  as 
medications 
the  patient  di 
regarding  the 

Although  the 
captured  using 
additional  staff 
the  outpatient 
not.  The  low 
describes  the 
example  is  not 


Coping  for  Evaluation  and 
VM)  Services 


cod(  s 
:  dep  irti 


ski  1 


an  i 


clinic  and  emergency 
using  the  same 
current  Procedural 

codes  as  physicians, 
and  emergency 

there  are  currently 
Because  these  codes 
reflect  only  the 
ph  I'sicians,  they  are 
c  escribe  the  range  and 

provided  to  patients  in 
Emergency  department 
pie,  ongoing  nursing 
for  diagnostic  tests, 
edi^cation).  An  example  to 
that  are  billed 
in  the  hospital 
ment  follows: 
male  patient  presents  to  a 
while  working  in  his 
t,  he  has  scraped  off  the 
covering  his  entire 
physician  examines  the 
dirty  and  possibly 
which  is  the  only 
sician  orders  the  nurse 
,  apply  antiseptic 
dress  the  wound.  In 
p  lysician  orders  an 
i  intibiotic  and  a  tetanus 


cund, 


11  spend  a  considerable 
cleaning  and  dressing 
large  amoimts  of  sterile 

of  the  large  body 
well  as  administering 
nurse  also  will  give 

instructions 

of  the  wound. 

physician  services  are 

existing  E/M  codes,  the 

and  supplies  integral  to 

(  epartment  services  are 

E/M  code  that 
p  lysician  services  in  the 
reflective  of  the  services 


Tie ; 
sc  harge  : 
cire  I 


provided  by  the  nurse  (and  any  other 
staff  that  may  have  become  involved)  or 
of  the  quantity  of  supplies  used  in  the 
treatment. 

fa  the  April  7,  2000  final  rule  {65  FR 
18434),  we  stated  that  in  order  to  ensure 
proper  payment  to  hospitals,  it  was 
important  that  emergency  and  clinic 
visits  be  coded  properly.  To  facilitate 
proper  coding,  we  required  each 
hospital  to  create  an  internal  set  of 
guidelines  to  determine  what  level  of 
visit  to  report  for  each  patient,  fa  the 
August  24.  2001  proposed  rule  (66  FR 
44672),  we  asked  for  public  comments 
regarding  national  guidelines  for 
hospital  coding  of  emergency  and  clmic 
visits.  Commenters  recommended  that 
we  should  keep  the  current  E/M  coding 
system  until  facility  specific  E/M  codes 
for  emergency  department  and  clinic 
visits,  along  with  national  codmg 
guidelines,  were  established. 
Commenters  also  recommended  that  we 
convene  a  panel  of  experts  to  develop 
codes  and  guidelines  that  are  simple  to 
imderstand,  implement,  and  that  are 
compliant  with  the  He^th  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  requirements. 

APC  Panel  Recommendations 

During  its  January  2002  meeting,  the 
APC  Panel  made  the  following 
recommendations  regarding  coding  for 
evaluation  and  management  services: 

1.  Propose,  and  make  final,  facility 
coding  guidelines  for  E/M  services  for 
CY  2004. 

2.  Create  a  series  of  G  codes  with 
appropriate  descriptors  for  facility  E/M 
services. 

3.  Maintain  a  smgle  set  of  codes,  with 
five  levels  of  service,  for  emergency 
department  visits. 

4.  Develop  a  single  set  of  codes,  with 
five  levels  of  service,  for  clinic  visits. 
The  Panel  specifically  recommended 
that  we  not  differentiate  among  visit 
types  (for  example,  new,  established, 
and  consultation  visits)  for  the  purposes 
of  facility  coding  of  clinic  visits. 

5.  Adopt  the  American  College  of 
Emergency  Physicians  (ACEP)  facility 
coding  guidelines  as  the  national 
guidelines  for  facility  coding  of 
emergency  department  visits. 

6.  Develop  guidelines  for  clinic  visits 
that  are  modeled  on  the  ACEP 
guidelines  but  are  appropriate  for  clinic 
visits. 

7.  Implement  these  guidelines  as 
interim  and  continue  to  work  with 
appropriate  organizations  and 
stakeholders  to  develop  final  guidelines. 

After  careful  review  and 
consideration  of  written  comments,  oral 
testimony,  and  the  APC  Panel's 
recommendations,  we  proposed  the 


following  in  the  August  9,  2002 
proposed  rule  (for  implementation  no 
earlier  than  January  2004): 

1.  To  develop  five  G  codes  to  describe 
emergency  department  services: 

GXXXl — Level  1    Facility  Emergency 
Services; 


GXXX2— Level  2 
Services; 

GXXX3— Level  3 
Services; 

GXXX4— Level  4 
Services;  and 

GXXX5— Level  5 
Services. 

2.  To  develop  five  G  codes  to  describe 
clinic  services: 


Facility  Emergency 
Facility  Emergency 
Facility  Emergency 
Facility  Emergency 


Facility  Clinic 
Facility  Clmic 
Facility  Clinic 
Facility  Clmic 
Facility  Clinic 


GXXX6— Level  1 
Services; 

GXXX7— Level  2 
Services; 

GXXX8— Level  3 
Services; 

GXXX9— Level  4 
Services;  and 

GXXXl 0— Level  5 
Services. 

3.  To  replace  CPT  Visit  Codes  with 
the  10  new  G  codes  for  OPPS  payment 
purposes. 

4.  To  establish  separate 
documentation  guidelines  for 
emergency  visits  and  clinic  visits. 

fa  our  November  1,  2002  final  rule  (67 
FR  66792),  we  stated  that  the  most 
appropriate  fonmi  for  development  of 
new  code  definitions  and  guidelines 
would  be  an  independent  expert  panel 
that  would  make  recommendations  to 
us.  We  wanted  to  ensure  that  definitions 
and  guidelines  were  developed  using  an 
open  process  involving  a  variety  of 
experts  in  the  field.  We  stated  tliat  it  is 
critically  important  to  the  development, 
acceptance,  and  implementation  of 
facility  visit  code  definitions  and 
guidelines  that  the  organizations  that 
develop  the  guidelines  also  maintain 
and  update  the  guidelines  and  provide 
ongoing  education  to  providers  on  use 
of  the  codes.  In  light  of  the  expertise  of 
organizations  such  as  the  American 
Hospited  Association  (AHA)  and  the 
American  Health  Information 
Management  Association  (AHIMA),  we 
felt  that  these  organizations  were 
particularly  well  equipped  to  make 
recommendations  to  us  and  to  provide 
ongoing  education  to  providers. 
Furthermore,  we  stated  that  the  process 
should  provide  adequate  time  for  the 
education  of  clinicians  and  coders  and 
for  hospitals  to  make  the  necessary 
changes  in  their  systems  to 
accommodate  the  new  codes  and 
guidelines. 

On  their  own  initiative,  the  AHA  and 
the  AHIMA  convened  an  independent 
expert  panel  of  individuals  from  various 
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organizations  to  develop  code 
descriptions  and  guideUnes  for  hospital 
emergency  department  and  clinic  visits 
and  make  recommendations  to  us. 

The  panel  recommended  the 
followmg  to  us. 

1.  We  should  make  payment  for 
emergency  and  clinic  visits  based  on 
four  levels  of  care. 

2.  We  should  create  HCPCS  codes  to 
describe  these  levels  of  care  as  follows: 


GXXXl — Level  1     Emergency  Visit. 

GXXX2— Level  2    Emergency  Visit. 

GXXX3 — ^Level  3    Emergency  Visit. 

GXXX4 — Critical  Care  provided  in  the 
emergency  department. 

GXXX5— Level  1     Clinic  Visit. 

GXXX6— Level  2    Clinic  Visit. 

GXXX7— Levels    CUnic  Visit. 

GXXX8— Critical  Care  provided  in  the 
clmic. 

3.  We  should  replace  all  the  HCPCS 
currently  in  APCs  600,  601,  602,  610, 


611,  612,  and  620  with  GXXXl  through 
GXXX8. 

4.  Based  on  the  above 
recommendations,  we  would  crosswalk 
payments  as  follows:  GXXJCl  to  APC 
610,  GXXX2  to  APC  611,  GXXX3  to  APC 

612,  GXXX4  to  APC  620,  GXXX5  to  APC 
600,  GXXX6  to  APC  601,  GXXX7  to  APC 
602,  and  GXXX8  to  APC  620.  These 
crosswalks  and  code  descriptions  are 
Usted  in  Table  22  below. 


Table  22.— Crosswalks  of  2003  HCPCS  Codes  to  the  Proposed  G  Codes 

2003  HCPCS  description 

2004  G  code  description 

2003 
HCPCS 

2004  Proposed  G 
codes 

APC 

Payment 
amount 

Emergency  department  visit  

Level  1  Emergency  Visit 

99281 
99282 
99283 
99284 
99285 
99291 
99292 
99201 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 
99215 
99241 
99242 
99243 
99244 
99245 
99291 
99292 

GXXXl 

0610 

0611 
0612 

06?0 

0600 

0601 
0602 

0600 

0601 
0602 

0600 

0601 
0602 

0620 

$76.80 

$135.08 
$234.72 

$503.03 

$50.90 

$54.46 
$84.71 

$50.90 

$54.46 
$84.71 

$50.90 

$54.46 
$84.71 

Emergency  department  vilH  

Level  2  Emergency  Visit '. 

GXXX2  

GXXX3  

GXXX4  

GXXX5 

GXXX6 

GXXX7  

GXXX5 

GXXX6  

GXXX7 

GXXX5  

GXXX6  

GXXX7  

Emergency  department  visit  

Level  3  Emergency  Visit 

Critical  care  

Level  4  Critical   Care  provided  in  the 

emergency  department. 
Level  1  Clinic  Visit  

Office/outpatient  visit,  new 

Office/outpatient  visit,  new 

Level  2  Clinic  Visit  

Office/outpatient  visit,  new 

Level  3  Clinic  Visit  

Office/outpatient  visit,  established  

Level  1  Clinic  Visit  

Office/outpatient  visit,  established  

Level  2  Clinic  Visit  „ 

Level  3  Clinic  Visit  

Office/outpatient  visit,  established  

Office  consultation  

Level  1  Clinic  Visit    . 

Office  consultation  

Level  2  Clinic  Visit    

Office  consultation  

Level  3  Clinic  Visit 

Level  4  Critical  Care  provided  in  the  clin- 
ic. 

Critical  care  

GXXX8 

$503.03 

The  independent  panel  convened  by 
the  AHA  and  AHIMA  recommended 
these  levels  fa  anticipation  of  the 
development  of  national  coding 
guidelines  for  emergency  and  clinic 
visits  that  meet  the  followmg  criteria  we 
announced  in  the  August  9,  2002 
proposed  rule  (67  FR  52131): 

1.  Coding  guidelines  for  emergency 
and  clinic  visits  should  be  based  on 
emergency  department  or  clinic  facility 
resource  use,  rather  than  physician 
resource  use. 

2.  Coding  guidelfaes  should  be  clear, 
facilitate  accurate  payment,  be  usable 
for  compliance  purposes  and  audits, 
and  comply  with  HIPAA. 

3.  Coding  guidelfaes  should  only 
require  documentation  that  is  clfaicaUy 
necessary  for  patient  care.  Preferably, 
coding  guidelines  should  be  based  on 
ciurent  hospital  documentation 
requirements. 

4.  Coding  guidelines  should  not  create 
facentives  for  inappropriate  coding  (for 
example,  up-coding). 

We  have  received  recommendations 
for  a  set  of  coding  guidelines  from  the 


independent  E/M  panel  comprised  of 
members  of  the  AHA  and  AHIMA.  We 
propose  to  implement  new  evaluation 
and  management  codes  only  when  we 
are  also  ready  to  implement  guidelines 
for  their  use,  after  allowing  ample 
opportunity  for  public  comment, 
systems  change,  and  provider 
education.  We  also  propose  to  use  cost 
data  from  the  current  HCPCS  codes  fa 
these  APCs  to  determfae  the  relative 
weights  of  these  APCs  until  cost  data 
from  GXXXl  through  GXXX8  are 
available  to  set  relative  weights.  We 
note  that  this  proposal  requires 
discontinuing  the  use  of  all  HCPCS 
codes  in  these  APCs  and  woidd  not 
allow  us  to  collect  cost  data  for  the  five 
levels  of  emergency  and  clinic  visits 
that  are  currently  described  by  CPT 
codes.  We  further  note  that  we  would 
no  longer  be  able  to  distinguish  among 
the  costs  for  visits  by  new  patients, 
established  patients,  consultation 
patients,  or  patients  being  seen  for  more 
specialized  care  (for  example,  pelvic 


screening  exams  and  glaucoma 
screening  exams). 

We  would  be  using  claims  data  from 
current  HCPCS  codes  and  crosswalking 
those  data  to  the  new  codes  in  the  same 
APCs;  therefore,  there  would  be  no 
change  fa  payment  for  any  of  these 
services  as  a  result  of  these  coding 
changes.  Once  cost  data  become 
available  from  the  new  HCPCS  codes, 
we  would  use  those  data  to  set  the 
relative  weights,  and,  therefore,  there 
should  be  no  budgetary  impact. 

We  are  currently  considerfag  the  set 
of  proposed  national  codfag  guidelines 
for  emergency  and  clinic  visits 
recommended  by  the  independent 
panel.  We  plan  to  make  any  proposed 
guidelfaes  available  to  the  public  for 
comment  on  the  OPPS  Web  site  as  soon 
as  they  are  complete.  We  will  notify  the 
public  through  our  listserve  when  these 
proposed  guidelines  become  available. 
To  subscribe  to  this  listserve,  please  go 
to  the  following  Web  site:  http:// 
www.cms.hhs.gov/medleam/listserv.asp 
and  follow  the  directions  to  the  OPPS 
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listserve.  With 
development  o 
primary  concei|is 

1 .  To  make 
medically 

2.  To  minimise 
collection  and 
facilities; 

3.  To  minimise 
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B.  Status  Indicdtors  and  Issues  Related 
to  OCE  Editing 

The  status  in(  licators  we  assign  to 
HCPCS  codes  aid  APCs  under  the  OPPS 
have  an  importi  jit  role  in  payment  for 
services  under  I  he  OPPS  because  they 
indicate  whethf  r  a  service  represented 
by  a  HCPCS  coc  e  is  payable  under  the 
OPPS  or  anothe  r  payment  system  and 
also  whether  pa  rticular  OPPS  policies 
apply  to  the  coc  e.  We  are  providing  our 
proposed  status  indicator  (SI) 
assignments  for  APCs  in  Addendum  A, 
HCPCS  codes  ir  Addendum  B.  and 
definitions  of  tl]  e  status  indicators  in 
Addendum  D. 

The  OPPS  is  ased  on  HCPCS  codes 
for  medical  and  other  health  services. 
These  codes  are  used  for  a  wide  variety 
of  payment  syst  3ms  under  Medicare, 
including,  but  i  ot  limited  to,  the 
Medicare  fee  sc  ledule  for  physician 
services,  the  M(  dicare  fee  schedule  for 
disable  medica  equipment  and 
prosthetic  devices,  and  the  Medicare 
clinical  laboratc  ry  fee  schedule.  For 
purposes  of  mal  Ling  payment  under  the 
OPPS,  we  mustpe  able  to  signal  the 
claims  processing  system  which  HCPCS 
codes  are  paid  vender  the  OPPS  and 
those  codes  to  v  rhich  particular  OPPS 
payment  policic  s  apply.  We  accomplish 


this  identification  in  the  OPPS  through 
the  establishment  of  a  system  of  status 
indicators  with  specific  meanings. 
Addendum  D  defines  the  meaning  of 
each  status  indicator  for  purposes  of  the 
OPPS. 

We  assign  one  and  only  one  status 
indicator  to  each  APC  and  to  each 
HCPCS  code.  Each  HCPCS  code  that  is 
assigned  to  an  APC  has  the  same  status 
indicator  as  the  APC  to  which  it  is 
assigned. 

Specifically,  in  2004  we  propose  to 
use  the  status  indicators  in  tiie 
following  manner: 

•  We  use  "A"  to  indicate  services  that 
are  paid  under  some  payment  method 
other  than  OPPS,  such  as  the  durable 
medical  equipment,  prosthetics, 
orthotics,  and  supplies  (DMEPOS)  fee 
schedule  or  the  physician  fee  schedule. 
Some  but  not  all  of  these  other  payment 
systems  are  identified  in  Addendiun  D. 

•  We  use  "C"  to  indicate  inpatient 
services  that  are  not  payable  under  the 
OPPS. 

•  We  use  "D"  to  indicate  a  code  that 
was  deleted  effective  with  the  beginning 
of  the  calendar  year. 

•  We  use  "E"  to  indicate  services  for 
which  payment  is  not  allowed  imder  the 
OPPS  or  that  are  not  covered  by 
Medicare. 

•  We  use  "F"  to  indicate  acquisition 
of  corneal  tissue,  which  is  paid  at 
reasonable  cost.  (In  2003,  we  also  use 
"F"  to  indicate  those  orphan  drugs  that 
are  paid  at  reasonable  cost.)  In  2004,  we 
propose  to  revise  the  definition  of  "F" 
solely  to  indicate  acquisition  of  corneal 
tissue  paid  at  reasonable  cost. 

•  We  use  "G"  to  indicate  drugs  and 
biologicals  that  are  paid  under  OPPS 
transitional  pass-through  rules. 

•  We  use  "H"  to  indicate  devices  that 
are  paid  under  OPPS  transitional  pass- 
through  rules. 

•  We  use  "K"  to  indicate  drugs, 
biologicals  (including  blood  and  blood 
products),  radiopharmaceutical  agents, 
and  certain  brachytherapy  seeds  that  are 
paid  in  separate  APCs  imder  the  OPPS 
but  that  are  not  paid  under  OPPS    x 
transitional  pass-through  rules. 

•  We  use  "L"  to  indicate  flu  and 
pneiunococcal  immunizations  which 
are  paid  at  reasonable  cost  but  to  which 
no  coinsurance  or  copayment  apply. 

•  We  use  "N"  to  indicate  services  that 
are  paid  under  the  OPPS  but  for  which 
pa3mient  is  packaged  into  another 
service  or  APC  group. 

•  We  use  "P"  to  indicate  services  that 
are  paid  under  the  OPPS  but  only  in 
partial  hospitalization  programs. 

•  We  use  "S"  to  indicate  significant 
procedures  that  are  paid  imder  OPPS 
but  to  which  the  multiple  procedure 
reduction  does  not  apply. 


•  We  use  "T"  to  indicate  significant 
services  that  are  paid  under  the  OPPS 
and  to  which  the  multiple  procedure 
payment  discoimt  xmder  OPPS  applies. 

•  We  use  "V"  to  indicate  medical 
visits  (including  clinic  or  emergency 
department  visits)  that  are  paid  under 
the  OPPS. 

•  We  use  "X"  to  indicate  ancillary 
services  that  are  paid  under  the  OPPS. 

The  software  that  controls  Medicare 
payment  looks  to  the  status  indicators 
attached  to  the  HCPCS  codes  and  APCs 
for  direction  in  the  processing  of  the 
claim.  Therefore,  the  assignment  of  the 
status  indicators  has  significance  for  the 
pa)mient  of  services. 

We  are  proposing  the  status  indicators 
identified  for  each  HCPCS  code  and 
each  APC  in  Adibnda  A  and  B  and  are 
requesting  conunents  on  the 
appropriateness  of  the  indicators  we 
have  assigned. 

C.  Observation  Services 

In  the  November  1 ,  2002  update  to  the 
OPPS  (67  FR  66794),  we  summarized 
and  clarified  previously  published 
guidance  (Transmittal  A-02-026) 
regarding  payment  requirements  for       ' 
HCPCS  code  G0244,  Observation  care 
provided  by  a  facility  to  a  patient  with 
congestive  heart  failure,  chest  pain  or 
asthma,  ^ninimum  of  8  hours,  maximum 
48  hours.  We  also  implemented  HCPCS 
codes  G0263  and  G0264  to  identify 
patients  directly  admitted  to 
observation.  In  January  2003,  we 
published  Transmittal  A-02-129,  which 
provides  further  instructions  regarding 
billing  for  observation  services.  In  this 
proposed  rule,  we  are  neither  proposing 
anything  new  with  regard  to  observation 
services,  nor  are  we  seeking  public 
comment  on  observation  issues  at  this 
time.  As  we  have  in  the  past,  we  will 
update  by  Program  Memorandum  any 
changes  in  the  list  of  ICD-9-CM  codes 
required  for  payment  of  HCPCS  code 
G0244  resulting  from  October  1  aimual 
update  of  ICD-9-CM.  Any  such  changes 
will  be  included  in  the  2004  final  OPPS 
rule  with  comment  period  and  the 
public  will  have  an  opportunity  to 
comment  at  that  time. 

D.  Procedures  That  Will  Be  Paid  Only  as 
Inpatient  Procedures 

Before  implementation  of  the  OPPS, 
Medicare  paid  reasonable  costs  for 
services  provided  in  the  outpatient 
department.  The  claims  submitted  were 
subject  to  medical  review  by  the  fiscal 
intermediaries  to  determine  the 
appropriateness  of  providing  certain 
services  in  the  outpatient  setting.  We 
did  not  specify  in  regulations  those 
services  that  were  appropriate  to 
provide  only  in  the  inpatient  setting  and 
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that,  therefore,  should  be  payable  only 
when  provided  in  that  setting. 

Section  1833(t)(l)(B)(i)  of  die  Act 
gives  the  Secretary  broad  authority  to 
determine  the  services  to  be  covered 
and  paid  for  under  the  OPPS.  In  the 
April  7,  2000  final  rule,  we  identified 
procedures  that  are  typically  provided 
only  in  an  inpatient  setting  and, 
therefore,  would  not  be  paid  by 
Medicare  under  the  OPPS  (65  FR 
18455).  These  procediu^s  comprise 
what  is  referred  to  as  the  "inpatient 
list."  The  inpatient  list  specifies  those 
services  that  are  only  paid  when 
provided  in  an  inpatient  setting.  These 
are  services  that  require  inpatient  care 
because  of  the  nature  of  the  procedure, 
the  need  for  at  least  24  hours  of 
postoperative  recovery  time  or 
monitoring  before  the  patient  can  be 
safely  discharged,  or  the  underlying 
physical  condition  of  the  patient.  As  we 
discussed  in  the  April  7,  2000  and  the 
November  30,  2001  final  rules,  we  use 
the  following  ca-iteria  when  reviewing 
procedures  to  determine  whether  or  not 
they  should  be  moved  from  the 
inpatient  list  and  assigned  to  an  APC 
group  for  payment  under  the  OPPS: 

•  Most  outpatient  departments  are 
equipped  to  provide  the  services  to  the 
Medicare  population. 

•  The  simplest  procedure  described 
by  the  code  may  be  performed  in  most 
outpatient  departments. 

•  The  procedure  is  related  to  codes 
that  we  have  already  removed  from  the 
inpatient  list. 

In  the  November  1,  2002  final  rule,  we 
added  the  following  criteria  for  use  in 
reviewing  procedures  to  determine 
whether  they  should  be  removed  from 
the  inpatient  list  and  assigned  to  an 
APC  group  for  pajnnent  under  the 
OPPS: 

•  We  have  determined  that  the 
procedure  is  being  performed  in 
multiple  hospitals  on  an  outpatient 
basis;  or 

•  We  have  determined  that  the 
procedure  can  be  appropriately  and 
safely  performed  in  an  ASC  and  is  on 
the  list  of  approved  ambulatory  surgical 
center  (ASC)  procediues  or  proposed  by 
us  for  addition  to  the  ASC  list. 

At  its  January  2003  meeting,  the  APC 
Panel  did  not  make  recommendations 
regarding  procedures  on  the  inpatient 
list,  and  we  are  not  proposing  to  make 
any  of  the  procedures  that  are  ciurentiy 
on  the  inpatient  list  in  Addendum  E 
payable  under  the  OPPS  in  2004.  We 
solicit  conunents  on  whether  any 
procedures  in  Addendum  E  should  be 
paid  under  the  OPPS.  We  ask 
commenters  recommending 
reclassification  of  a  procedure  to  an 
APC  to  include  evidence  (preferably 


from  peer-reviewed  medical  literature) 
that  the  procedure  is  being  performed 
on  an  outpatient  basis  in  a  safe  and 
effective  manner.  We  also  solicit 
comments  on  the  appropriate  APC 
assignment  for  the  procedure  in  the 
event  that  we  determine  in  the  final 
rule,  based  on  comments,  that  the 
procedure  would  be  payable  under  the 
OPPS  in  2004. 

Following  oiu-  review  of  any 
comments  that  we  receive  about  the 
procedures  in  Addendiun  E,  we  propose 
either  to  assign  a  CPT  code  to  an  APC 
for  payment  under  the  OPPS  or,  if  the 
comments  do  not  provide  sufficient 
information  and  data  to  enable  us  to 
make  a  decision,  to  present  the 
comments  to  the  APC  Panel  at  its  2004 
meeting. 

Proposed  New  APC  To  Pay  for  Services 
Furnished  on  Same  Date  as  Service  with 
Modifier -CA: 

In  the  2003  update  of  the  OPPS,  we 
implemented  a  new  modifier  -CA, 
Procedure  payable  only  in  the  inpatient 
setting  when  performed  emergently  on 
an  outpatient  who  dies  before 
admission.  In  section  VI  of  Transmittal 
A-02-129,  issued  on  January  3,  2003, 
we  instructed  hospitals  on  the  use  of 
modifier  -CA  when  submitting  a  claim 
on  bill  type  13x  for  a  procedure  that  is 
on  the  inpatient  list  and  that  is  assigned 
payment  status  indicator  "C." 
(Transmittal  A-02-129  can  be  found  on 
our  Web  site  at  cms.hhs.gov.)  We  also 
implemented  in  the  November  1,  2002 
final  rule  (67  FR  66799)  a  new  payment 
policy  to  allow  payment,  under  certain 
conditions,  for  outpatient  services  on  a 
claim  that  have  the  same  date  of  service 
as  the  HCPCS  code  billed  with  modifier 
-CA.  A  single  payment  for  outpatient 
services  on  the  claim,  other  than  those 
coded  with  status  indicator  "C"  and 
modifier  -CA,  is  currenUy  made  under 
APC  977. 

We  reviewed  this  policy  and 
determined  that  assigning  payment  for 
these  services  to  APC  977,  which  is  a 
New  Technology  APC,  is  problematic 
because  payment  under  New 
Technology  APCs  is  a  fixed  amount  that   . 
does  not  have  a  relative  payment  weight 
and  is,  therefore,  not  subject  to 
recalibration  based  on  hospital  costs. 
We  propose  to  establish  a  new  APC  for 
which  payment  would  be  made  under 
certain  conditions  for  otherwise  payable 
outpatient  services  furnished  on  the 
same  date  of  service  that  a  procedure 
with  status  indicator  "C"  is  performed 
emergently  on  an  outpatient  who  dies 
before  admission  to  the  hospital  as  an 
inpatient.  Beginning  in  2004,  hospitals 
woidd  be  paid  under  APC  375  instead 
of  APC  977  for  services  furnished  on  the 


same  date  of  service  that  a  procedure 
with  status  indicator  "C"  and  modifier 
-CA  is  billed.  We  propose  at  the  outset 
to  set  the  payment  rate  for  APC  375  in 
the  amount  of  $1,150,  which  is  the 
payment  amount  for  the  newly 
structured  New  Technology  APC  that 
would  replace  APC  977.  When  the  APC 
weights  ^ire  recalibrated  in  2005,  we 
would  use  charge  data  from  CY  2003 
claims  for  line  items  that  have  the  same 
date  of  service  as  the  line  with  modifier 
-CA  and  that  show  a  HCPCS  code  with 
status  indicator  "V,"  "S,"  "T,"  "X," 
"N,"  or  "K"  to  calculate  a  median  cost 
and  relative  payment  weight  for  AI*C 
375.  Once  we  have  claims  data,  we 
would  be  able  to  determine  whether  it 
is  appropriate  to  calculate  a  relative 
payment  weight  based  on  median  costs 
from  our  claims  data  or  to  continue  a 
fixed  payment  rate  for  these  special 
cases.  We  invite  comments  on  these 
proposed  changes. 

E.  Partial  Hospitalization  Payment 
Methodology 


1.  Bac:kground 

As  we  discussed  in  the  April  7,  2000 
OPPS  final  rule  (65  FR  184 5 2), "partial 
hospitalization  is  an  intensive 
outpatient  program  of  psychiatric 
services  provided  to  patients  in  plac:e  of 
inpatient  psychiatric  care.  A  partial 
hospitalization  program  (PHP)  may  be 
provided  by  a  hospital  to  its  outpatients 
or  by  a  Medicare-certified  community 
mental  health  center  (CMHC).  Payment 
to  providers  under  the  OPPS  for  PHPs 
represents  the  provider's  overhead  costs 
associated  with  the  program.  Because  a 
day  of  care  is  the  unit  that  defines  the 
structure  and  scheduling  of  partial 
hospitalization  services,  we  established 
a  per  diem  payment  methodology  for 
the  PHP  APC,  effective  for  services 
furnished  on  or  after  August  1,  2000. 

The  PHP  per  diem  amount  was  based 
solely  on  hospital  data.  Section 
1833(t)(2)(C)  of  the  Act  required  that  we 
initially  establish  relative  payment 
weights  based  on  median  (or  mean,  at 
the  discretion  of  the  Secretary)  hospital 
costs  determined  by  1996  claims  and 
cost  report  data.  We  analyzed  the 
service  components  billed  by  hospitals 
over  the  course  of  a  billing  period  and 
determined  the  median  hospital  cost  of 
furnishing  a  day  of  partial 
hospitalization.  The  analysis  of  hospital 
partial  hospitalization  claims  resulted  in 
a  per  diem  pajnment  of  $202.19,  effecrtive 
August  1,  2000.  This  amount  was 
updated  effective  January  1 ,  2001  and 
April  1,  2002  to  $206.82  and  $212.27, 
respectively. 

Although  we  did  not  use  CMHC  data 
in  establishing  the  initial  APC  amount 
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for  partial  bos  )italization,  in  the  April 
7.  2000  final  r  lie,  we  committed  to 
analyzing  futu  re  data  from  hospitals  and 
CMHCs  to  det(  rmine  whether 
refinements  to  the  per  diem  were 
warranted.  As  a  result,  for  payment  rates 
presented  in  tl  le  proposed  and  final 
rules  in  2002,  ve  used  data  from  both 
hospitals  and  i  ]MHCs  to  compute  the 
CY  2003  per  d  em  rate.  A  description  of 
the  methodolo  jy  we  followed  in 
developing  th«  CY  2003  PHP  payment 
rate  is  present(  d  below. 

We  based  th ;  CY  2003  per  diem 
amount  on  ho<  pital  and  CMHC  claims 
data  for  servic  (s  furnished  from  April  1 , 

2001  through  Idarch  31,  2002.  We  used 
data  from  all  ti  le  hospital  bills  reporting 
condition  cod«  41,  which  identifies  the 
claim  as  partial  hospitalization,  and  all 
bills  from  CMI  iCs,  since  CMHCs  are 
Medicare  prov  ders  only  for  the  purpose 
of  providing  pi  irtial  hospitalization 
services.  We  u  ;ed  cost-to-charge  ratios 
from  the  most   ecently  available 
hospital  and  C  4HC  cost  reports  to 
convert  each  p  -ovider's  line  item 
charges  as  rep<  rted  on  bills,  to  estimate 
the  provider's  :ost  for  a  day  of  PHP. 
Unlike  hospita  s,  CMHCs  do  not  file 
cost  reports  eh  ctronically  and  the  cost 
report  informa  ion  is  not  included  in  the 
Hospital  Cost  I  Report  Information 
System  (HCRIJ ).  The  CMHC  cost  reports 
are  held  by  the  Medicare  fiscal 
intermediaries  (FIs).  As  a  result,  we 
requested  that  Jie  FIs  forward  to  us  the 
most  recently  i  vailable  CMHC  cost-to- 
charge  ratios  si  that  we  could  apply  the 
ratio  to  the  CIV  HC's  billed  charges  and 
approximate  ti  e  CMHCs  per  diem  cost 
for  PHP. 

Per  diem  coj  ts  are  computed  by 
summing  the  1  ne  item  costs  on  each  bill 
and  dividing  b  f  the  nimiber  of  days  on 
the  bill.  Using  his  method  of  computing 
costs,  preliminirv'  per  diem  cost 
estimates  for  C  vlHCs  were  much  higher 
than  expected,  in  many  cases  more  than 
twice  the  avera  ge  per  diem  for  inpatient 
psychiatric  car  ?.  Closer  examination  of 
the  CMHC  cost  report  data  summaries 
showed  that  cc  sts  from  CMHC  settled 
cost  reports  we  re  considerably  lower 
than  costs  fron  "as  submitted"  CMHC 
cost  reports.  T(  i  account  for  the 
difference  betv  een  settled  and  as 
submitted  cost  report  data,  we 
computed  the  i  atio  of  total  settled  costs 
to  total  as  subr  litted  costs  over  a  3-year 
period  (CMHC  FYs  1998  through  2000) 
and  calculated  an  average  adjustment 
factor  (0.583),  i  vhich  we  applied  to  the 
costs  on  each  c  aim.  As  stated  in  the 

2002  proposed  and  final  OPPS  rules,  we 
thought  that  an  adjustment  factor  of 
0.583  was  ade<  uate  to  accoimt  for  the 
difference  betv  een  settled  and  "as 
submitted"  CK  HC  cost  reports  and  was 


more  reflective  of  CMHC  costs  for  PHP. 
However,  we  did  not  have  an 
opportunity  to  examine  the  data  in 
depth  before  publishing  the  OPPS  final 
rule  on  November  1,  2002. 

The  adjusted  CMHC  per  diem  costs  on 
each  claim  were  summed,  then  divided 
by  the  number  of  days  on  the  claim.  We 
then  combined  the  CMHC  and  hospital 
PHP  data  files  and  determined  the 
median  per  diem  cost  for  PHP.  Effective 
January  1,  2003,  the  PHP  APC  amount 
was  $240.03,  of  which  $48.17  is  the 
beneficiary's  coinsurance. 

2.  PHP  APC  Update  for  CY  2004 

For  CY  2004,  we  analyzed  hospital 
and  CMHC  PHP  claims  for  services 
furnished  between  April  1 ,  2002  and 
December  31.  2002.  We  intended  to 
propose  to  use  the  same  methodology 
for  computing  median  costs  per  day  for 
CY  2004,  including  the  adjustment 
factor,  as  we  used  to  compute  the  CY 

2003  PHP  median  cost  per  day. 
However,  when  we  applied  the 
adjustment  factor  to  the  CMHC  claims  to 
compute  the  CY  2004  per  diem,  the 
CMHC  median  cost  per  day  was 
determined  to  be  $605.  Without  the 
adjustment,  the  median  cost  per  day  for 
CMHCs  to  provide  partial 
hospitalization  services  is  $1,038.  The 
median  cost  per  day  for  hospital 
outpatient  departments  to  provide  the 
same  benefit  is  $225.  We  do  not  believe 
it  is  reasonable  for  CMHCs  to  inciu-  costs 
that  are  more  than  double  those 
incurred  by  hospital  outpatient 
departments  providing  PHP  services.  In 
addition,  the  median  CMHC  cost  for  a 
day  of  outpatient  PHP  services  exceeds 
the  average  per  diem  cost  for  inpatient 
psychiatric  facilities,  which  provide  a 
full  24  hours  of  care,  medications,  and 
other  ancillary  services.  We  do  not 
believe  it  is  appropriate  for  Medicare  to 
pay  more  for  a  day  of  outpatient 
treatment  than  for  a  day  of  inpatient 
psychiatric  care. 

In  addition  to  the  vast  difference  in 
median  costs  between  CMHCs  and 
hospital  outpatient  departments,  we  are 
concerned  that  this  difference  has 
grown  significantly  larger  since  last 
year.  The  median  per  diem  cost  for 
hospitals  is  about  the  same  for  2003  and 

2004  ($224  for  CY  2003  compared  to 
$225  for  the  proposed  CY  2004  update), 
while  the  median  per  diem  cost  for 
CMHCs  (after  adjustment)  has  increased 
by  58  percent  ($384  for  CY  2003 
compared  to  $605  for  the  proposed  CY 
2004  update).  We  believe  that  the 
increase  in  the  median  CMHC  per  diem 
cost  is  primarily  due  to  large  increases 
in  CMHC  charges,  coupled  with  the 
application  of  outdated  cost-to-chai:ge 
ratios- to  determine  the  per  diem  cost.  In 


a  Program  Memorandimi  issued  on 
January  17,  2003  (Transmittal  A-03- 
004),  we  directed  FIs  to  recalculate 
hospital  and  CMHC  cost-to-charge  ratios 
using  the  most  recently  settled  or 
tentatively  settled  cost  reports  by  April 
30,  2003.  However,  we  did  not  receive 
the  updated  CMHC  cost-to-charge  ratios 
in  time  to  use  in  our  data  analysis  for 
this  proposed  nUe. 

Therefore,  we  are  proposing  a  per 
diem  rate  for  PHP  services  furnished 
during  CY  2004  based  solely  on  hospital 
PHP  data.  The  resulting  PHP  APC  0033 
amount,  after  scaling,  is  $208.95,  of 
which  $41.69  is  the  beneficiary's 
coinsurance.  We  are  not  inclined  to  use 
the  CMHC  data  in  computing  the  per 
diem  amount  until  the  data 
discrepancies  can  be  more  fully 
resolved.  We  anticipate  receipt  of  the 
revised  CMHC  cost-to-charge  ratios  this 
summer  and  will  analyze  the  updated 
CMHC  cost  data.  To  the  extent  we 
believe  the  updated  cost-to-charge  ratios 
result  in  a  more  reasonable  median  per 
diem  rate,  we  propose  to  use  the  CMHC 
data  in  developing  the  final  rate  for  CY 
2004. 

3.  Outlier  Payments  to  CMHCs 

In  a  related  matter,  the  use  of 
outdated  cost-to-charge  ratios  applied  to 
current  charges  has  resulted  in  an 
excessive  amount  of  outlier  payments 
being  made  to  CMHCs.  As  a  result  of 
more  in-depth  analysis  of  the  2001  data 
files  that  were  used  to  compute  the  CY 
2003  PHP  per  diem  amount,  we 
discovered  a  significant  difference  in 
the  amount  of  outlier  payments  made  to 
hospitals  and  CMHCs  for  PHP.  Of  the 
approximately  660  hospital  programs 
with  claims  for  PHP  in  CY  2001,  25 
hospitals  received  approximately  $9,000 
in  outlier  payments.  Bv  contrast,  almost 
half  of  the  155  CMHCs  in  our  CY  2001 
data  file  were  paid  outlier  payments, 
totaling  approximately  $48  million. 

Based  on  prelimineuy  analysis  of  the 
125  CMHCs  with  claims  in  the  CY  2002 
data  files,  that  is,  April  1,  2002  through 
December  31,  2002,  we  have  determined 
that  CMHCs  received  approximately  $37 
million  in  outlier  payments,  compared 
to  approximately  $13,000  for  all 
hospitals  in  the  PHP  data  file.  The  $37 
million  in  outlier  payments  to  CMHCs 
almost  equals  the  total  amount  paid  to 
CMHCs  in  regular  APC  payments. 

CMHCs  have  indicated  that  they  are 
unable  to  reduce  their  costs  to  the  per 
diem  payment  amount  and  that  outlier 
payments  are  needed  to  cover  operating 
expenses.  This  use  of  outlier  payments 
is  contrary  to  the  intent  of  an  outlier 
policy.  Establishing  an  outlier  policy 
allows  us  to  ensure  beneficiary  access  to 
services  by  sharing  in  the  loss 
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associated  with  services  for  specific 
patients  that  are  extraordinarily 
expensive.  Through  a  comparison  of  the 
median  per  diem  costs,  we  have 
determined  that  CMHCs  dramatically 
increased  their  charges  between  CY 
2001  and  CY  2002.  During  this  period, 
the  median  per  diem  cost  for  CMHCs 
increased  by  58  percent.  We  believe  that 
in  most  cases,  these  increases  in  charges 
were  not  related  to  a  corresponding 
increase  in  costs.  Since  the  CMHC  cost- 
to-charge  ratios  used  to  calculate  outlier 
payments  remained  constant  during  this 
period,  we  believe  that  the  58  percent 
increase  in  computed  cost  is  attributable 
to  artificial  increases  in  charges 
designed  to  enhance  outlier  payments. 
Approximately  two-thirds  of  outlier 
payments  made  to  PHP  providers  were 
paid  to  20  of  the  125  CMHCs.  The 
charges  reported  by  these  providers,  on 
average,  were  over  10  times  more  than 
hospital  per  diem  charges. 

Given  the  difference  in  PHP  charges 
between  hospitals  and  CMHCs,  we  no 
longer  believe  it  is  appropriate  to  make 
outlier  payments  to  CMHCs  using  the 
outlier  percentage  target  amount  and 
threshold  established  for  hospitals. 
Therefore,  we  are  proposing  to  designate 
a  portion  of  the  estimated  2.0  percent 
outlier  target  amount  specifically  for 
CMHCs,  consistent  with  the  percentage 
of  projected  payments  to  CNfflCs  under 
the  OPPS  in  CY  2004,  excluding  outlier 
payments.  CMHCs  are  projected  to 
receive  0.36  percent  of  total  OPPS 
payments  in  CY  2004,  excluding  outlier 
payments.  Therefore,  we  are  proposing 
to  designate  0.36  percent  of  the 
estimated  2.0  percent  outlier  target 
amount  for  CMHCs  and  establish  a 
threshold  to  achieve  that  level  of  outlier 
payments.  Based  on  our  simulations  of 
CMHC  payments  in  2004,  we  are 
proposing  to  set  the  threshold  for  CY 
2004  at  11.75  times  the  PHP  APC 
payment  amoimt.  We  believe  that  this 
approach  would  neutralize  the  impact 
of  inflated  CMHC  charges  on  outlier 
payments.  We  are  proposing  to  apply 
the  same  ouUier  payment  percentage 
that  applies  to  hospitals.  Therefore,  for 
CY  2004,  we  are  proposing  to  pay  50 
percent  of  CMHC  per  diem  costs  over 
the  threshold.  To  the  extent  charges 
remain  relatively  constant,  CMHCs 
woidd  qualify  for  outlier  payments  in 
CY  2004  only  for  truly  high  cost 
patients. 

As  noted  previously,  we  expect  to 
receive  updated  cost-to-charge  ratios 
from  the  FIs  this  summer.  Many  of  the 
cost-to-charge  ratios  are  expected  to  be 
considerably  lower  than  those  currently 
used  to  determine  a  provider's  cost  for 
the  piupose  of  ouUier  and  transitional 
pass-through  or  corridor  payments.  For 


example,  we  are  aware  of  a  number  of 
situations  where  the  updated  cost-to- 
charge  ratios  have  declined  by  more 
than  50  percent. 

We  specifically  request  public 
comments  on  this  proposed  outlier 
policy.  We  intend  to  monitor  the  extent 
to  which  the  current  pattern  of 
escalating  charges  continues.  CMS  and 
the  Office  of  the  Inspector  General  will 
be  further  examining  the  excessive 
outlier  payments  to  CMHCs. 

Xn.  Summary  of  and  Responses  to 
MedPAC  Recommendations 

The  Medicare  Payment  Advisory 
Commission  (MedPAC)  in  its  March 
2002  Report  to  the  Congress:  "Medicare 
Payment  Policy,"  makes  a  nimiber  of 
reconunendations  relating  to  the  OPPS. 
This  section  provides  responses  to  those 
recommendations. 

Recommendation:  The  Congress 
should  increase  payment  rates  for  the 
OPPS  by  the  rate  of  increase  in  the 
hospital  market  basket,  less  0.9  percent, 
for  CY  2004. 

flesponse;  Section  1833(t)(3)(C)(ii)  of 
the  Act  requires  the  Secretary  to  update 
the  conversion  factor  annually.  Under 
section  1833(t)(3){C)(iv)  of  the  Act,  the 
update  must  be  equal  to  the  hospital 
market  basket  percentage  increase 
applicable  under  the  hospital  inpatient 
PPS.  For  years  2000  and  2002  only,  the 
statute  required  the  update  to  be 
determined  by  reducing  the  increase  by 
one  percentage  point,  but  current  law 
specifies  such  a  reduction  only  for  those 
2  years.  For  2004,  we  propose  to 
increase  the  conversion  factor  by  the 
rate  of  increase  in  the  hospital  market 
basket. 

Recommendation:  The  Secretary 
should  introduce  clinical  criteria  for 
eligibility  of  drugs  and  biologicals  to 
receive  pass-through  pa)anents  under 
the  outpatient  PPS. 

Response:  In  accordance  with  section 
402  of  the  Medicare,  Medicaid,  and 
SCHIP  Benefits  Improvement  and 
Protection  Act  (BIPA),  pass-through 
payments  for  medical  devices  is  made 
on  the  basis  of  categories  of  devices.  On 
November  2,  2001,  we  published  in  the 
Federal  Register  (66  FR  55850)  a  rule 
that  specified  the  criteria  for 
establishment  of  a  new  category  of 
devices  for  purposes  of  pass-through 
payments.  Among  these  is  the 
requirement  that  the  devices  to  be 
included  in  a  possible  category  must 
demonstrate  a  substantial  improvement 
in  medical  benefits  for  Medicare 
beneficiaries  compared  to  be^pefits 
obtained  by  devices  in  previously 
established  categories  or  other  available 
treatments.  We  elaborated  further  about 
this  criterion  in  the  final  rule  updating 


the  OPPS  for  CY  2003,  published  in  die 
Federal  Register  on  November  1,  2002. 
As  we  stated  at  that  time,  "We 
established  this  criterion  because  it  is 
important  for  hospitals  to  receive  pass- 
through  payments  for  devices  that  offer 
substantial  clinical  improvement  in  the 
treatment  of  Medicare  beneficiaries  to 
facilitate  access  by  beneficiaries  to  the 
advantages  of  the  new  technology. 
Conversely,  the  need  for  additional 
payments  for  devices  that  offer  litUe  or 
no  clinical  improvement  over  a 
previously  existing  device  is  less 
apparent."  (67  FR  66782) 

At  present,  pass-through  payment  for 
drugs  and  biologicals  is  not  made  on  the 
basis  of  categories,  and  no  comparable 
criterion  applies  to  them.  Whether  we 
should  apply  such  a  requirement  to 
drugs  and  biologicals  is  an  important 
question.  On  the  one  hand,  as  noted 
above,  limiting  extra  payment  to  those 
items  that  have  the  potential  to  make  a 
significant  difference  in  treatment  of 
Medicare  beneficiaries  appears  useful. 
On  the  other  hand,  developing  an 
appropriate  mechanism  for  identifying 
which  drugs  or  biologicals  might  qualify 
is  difficidt.  Because  tibe  clinical 
characteristics  of  particular  cases  that 
are  relevant  for  drug  use  may  vary 
substantially,  we  believe  that  this 
challenge  is  more  difficult  than  in  the 
case  of  devices.  Consequently,  we  have 
not  developed  a  proposal  in  this  area, 
and  we  are  not  prepared  to  advance  one 
at  this  time. 

Xm.  Summary  of  Proposed  Changes  for 
2004 

A.  Changes  Required  By  Statute 

We  are  proposing  the  following 
changes  to  implement  statutory 
requirements: 

•  Add  APCs,  delete  APCs,  and 
modify  the  composition  of  some 
existing  APCs. 

•  Recalibrate  the  relative  payment 
weights  of  the  APCs. 

•  Update  the  conversion  factor  and 
the  wage  index. 

•  Revise  the  APC  payment  amounts 
to  reflect  the  APC  reclassifications,  the 
recalibration  of  payment  weights,  and 
the  other  required  updates  and 
adjustments. 

•  Cease  transition^  pass-through 
payments  for  drugs  and  biologicals  and 
devices  that  will  have  been  paid  under 
the  transitional  pass-through   ' 
methodology  for  at  least  2  years  by 
January  1,  2004. 

•  Cease  transitional  outpatient 
payments  (TOPS  payments)  for  all 
hospitals  paid  under  OPPS  except  for 
cancer  hospitals  and  children's 
hospitals. 
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XIV.  Collectiqn  of  Information 
Requirements 

Under  the  F  aperwork  Reduction  Act 
of  1995,  we  aie  required  to  provide  60- 
day  notice  in  he  Federal  Register  and 
solicit  pubUc  comment  before  a 
collection  of  i  iformation  requirement  is 
submitted  to  t  le  Office  of  Management 
and  Budget  (C  MB)  for  review  and 
approval.  In  o  der  to  fairly  evaluate 
whether  an  in  "ormation  collection 
should  be  app  roved  bv  OMB,  section 
3506(c)(2)(A)  3f  the  Paperwork 
Reduction  Ac  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  anc  its  usefulness  in  carrying 
out  the  propel  functions  of  our  agency. 

•  The  accui  acy  of  our  estimate  of  the 
information  ci  )llection  burden. 

•  The  quali  ty,  utility,  and  clarity  of 
the  informatic  n  to  be  collected. 

•  Recomme  ndations  to  minimize  the 
information  ci  tUection  burden  on  the 
affected  publi :,  including  automated 
collection  tecl  iniques. 

The  OPPS  provisions  set  forth  in  this 
proposed  rule  do  not  impose 
information  ci  tUection  and 
recordkeeping  requirements. 
Consequently  it  need  not  be  reviewed 
by  the  Office  ( if  Management  and 
Budget  under  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 


XV.  Response  to  Public  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  a  proposed  rule,  we  are  not  able  to 
acknowledge  or  respond  to  them 
individually.  However,  in  preparing  the 
final  rule,  we  will  consider  all 
conunents  concerning  the  provisions  of 
this  proposed  rule  that  we  receive  by 
the  date  and  time  specified  in  the  DATES 
section  of  this  preamble  and  respond  to 
those  comments  in  the  preamble  to  that 
rule. 

XVI.  Regulatory  Impact  Analysis 

A.  General 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16. 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Seciuity  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  (as  amended 
by  Executive  Order  13258,  which 
merely  reassigns  responsibility  of 
duties)  directs  agencies  to  assess  all 
costs  and  benefits  of  available  regulatory 
alternatives  and,  if  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RIA)  must  be  prepared  for  major  rules 
with  economically  significant  effects 
($100  million  or  more  in  any  1  year). 

We  estimate  the  effects  oi  the 
provisions  that  would  be  implemented 
by  this  proposed  rule  would  result  in 
expenditures  exceeding  $100  million  in 
any  1  year.  We  estimate  the  total 
increase  (from  changes  in  the  proposed 
rule  as  well  as  enrollment,  utilization, 
and  case  mix  changes)  in  expenditures 
under  the  OPPS  for  CY  2004  compared 
to  CY  2003  to  be  approximately  $0,457 
billion.  Therefore,  this  proposed  rule  is 
an  economically  significant  rule  under 
Executive  Order  12866,  and  a  major  rule 
under  5  U.S.C.  804(2). 

The  RFA  requires  agencies  to 
determine  whether  a  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  hospitals  and  most  other  providers 
and  suppliers  are  small  entities,  either 
by  nonprofit  status  or  by  having 
revenues  of  $6  million  to  $29  million  in 
any  1  year  (see  65  FR  69432). 

For  purposes  of  the  RFA,  we  have 
determined  that  approximately  37 


percent  of  hospitals  would  be 
considered  small  entities  according  to 
the  Small  Business  Administration 
(SBA)  size  standards.  We  do  not  have 
data  available  to  calculate  the 
percentages  of  entities  in  the 
pharmaceutical  preparation  * 
manufacturing,  biological  products,  or 
medical  instrument  industries  that 
would  be  considered  to  be  small  entities 
according  to  the  SBA  size  standards.  For 
the  pharmaceutical  preparation 
manufacturing  industry  (NAICS 
325412),  the  size  standard  is  750  or 
fewer  employees  and  $67.6  billion  in 
aimual  sales  (1997  business  census).  For 
biological  products  (except  diagnostic) 
(NAICS  325414),  with  $5.7  billion  in 
annual  sales,  and  medical  instruments 
(NAICS  339112),  with  $18.5  billion  in 
annual  sales,  the  standard  is  50  or  fewer 
employees  (see  the  standards  Web  site 
at  http://www.sba.gov/reguIations/ 
siccodes/).  Individuals  and  States  are 
not  included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  603  of  the 
RFA.  With  the  exception  of  hospitals 
located  in  certain  New  England 
coimties,  for  purposes  of  section  1102(b) 
of  the  Act,  we  define  a  small  rural 
hospital  as  a  hospital  that  is  located 
outside  of  a  Metropolitan  Statistical 
Area  (MSA)  and  has  fewer  than  100 
beds  (or  New  England  County 
Metropolitan  Area  (NECMA)).  Section 
601(g)  of  the  Social  Security 
Amendments  of  1983  (Pub.  L.  98-21) 
designated  hospitals  in  certain  New 
England  counties  as  belonging  to  the 
adjacent  NECMA.  Thus,  for  purposes  of 
the  OPPS,  we  classify  these  hospitals  as 
urban  hospitals.  We  believe  that  the 
changes  in  this  proposed  rule  would 
affect  both  a  substantial  number  of  rural 
hospitals  as  well  as  other  classes  of 
hospitals  and  that  the  effects  on  some 
may  be  significant.  Therefore,  we 
conclude  that  this  proposed  rule  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Unfunded  Mandates 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  rule  that  may  result  in  an 
expenditure  in  any  1  year  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$110  million.  This  proposed  rule  would 
not  mandate  any  requirements  for  State, 
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local,  or  tribal  governments.  This 
proposed  rule  would  not  impose 
imfunded  mandates  on  the  private 
sector  of  more  than  $110  million 
dollars. 

Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  publishes  a  proposed 
rule  (and  subsequent  final  rule)  that 
imposes  substantial  direct  costs  on  State 
and  local  governments,  preempts  State 
law,  or  otherwise  has  Federalism 
implications. 

We  have  examined  this  proposed  rule 
in  accordance  with  Executive  Order 
13132,  Federalism,  and  have 
determined  that  it  would  not  have  an 
impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local  or  tribal 
governments.  The  impact  analysis  (see 
Table  23)  shows  that  payments  to 
governmental  hospitals  (including  State, 
local,  and  tribal  governmental  hospitals) 
would  increase  by  3.9  percent  under  the 
proposed  rule. 

B.  Changes  in  This  Proposed  Rule 

We  are  proposing  several  changes  to 
the  OPPS  that  are  required  by  the 
statute.  We  are  required  under  section 
1833(t)(3)(C)(ii)  of  the  Act  to  update 
aimually  the  conversion  factor  used  to 
determine  the  APC  payment  rates.  We 
are  also  required  under  section 
1833(t)(9)(A)  of  the  Act  to  revise,  not 
less  often  than  annually,  the  wage  index 
and  other  adjustments.  In  addition,  we 
must  review  the  clinical  integrity  of 
payment  groups  and  weights  at  least 
annually.  Accordingly,  in  this  proposed 
rule,  we  are  proposing  to  update  the 
conversion  factor  and  the  wage  index 
adjustment  for  hospital  outpatient 
services  furnished  beginning  January  1 , 
2004  as  we  disci^ss  in  sections  IX  and 
VII,  respectively,  of  this  proposed  rule. 
We  are  also  proposing  to  revise  the 
relative  APC  payment  weights  based  on 
claims  data  from  April  1.  2002  through 
December  31.  2002.  Finally,  we  are 
proposing  to  remove  two  devices  and 
eight  drugs  and  biologicals  from  pass- 
through  payment  status.  Alternatives  to 
the  changes  we  are  proposing  and  why 
we  did  not  accept  them  are  discussed 
throughout  this  proposed  rule.  In 
particular,  see  section  V.B  with  regard 
to  the  expiration  of  pass-through 
payment  for  devices;  see  section  VLB 
with  regard  to  the  expiration  of  pass- 
through  payment  for  drugs  and 
biological  agents. 

Under  this  proposed  rule,  the  change 
to  the  conversion  factor  as  provided  by 
statute  would  increase  total  OPPS 
payments  by  3.8  percent  in  2004.  The 
changes  to  ihe  wage  index  and  to  the 


APC  weights  (which  incorporate  the 
cessation  of  pass-through  payments  for 
many  drugs  and  devices)  would  not 
increase  OPPS  payments  because  the 
OPPS  is  budget  neutral.  However,  the 
wage  index  and  APC  weight  changes 
would  change  the  distribution  of 
payments  within  the  budget  neutral 
system  as  shown  in  Table  23  and 
described  in  more  detail  in  this  section. 

Alternatives  Considered 

Alternatives  to  the  changes  we  are 
proposing  and  the  reasons  that  we  are 
proposing  not  to  make  them  are 
discussed  throughout  this  final  rule. 
Below  we  discuss  options  we 
considered  when  analyzing 
methodologies  to  appropriately 
recognize  the  costs  of  former  pass- 
through  items.  For  a  more  detailed 
discussion,  see  section  V.B  of  this 
proposed  rule  regarding  the  expiration 
of  pass-through  payment  for  devices  and 
section  VLB  of  this  proposed  rule 
regarding  the  expiration  of  pass-through 
payment  for  drugs  and  biological  agents. 

Payment  for  the  Administration  of 
Drugs 

As  discussed  in  detail  in  section  VI.B 
of  this  proposed  rule,  we  considered  the 
following  alternatives  with  regard  to 
payment  for  administration  of  packaged 
and  separately  paid  drugs: 

•  Continue  to  pay  under  the  current 
drug  administration  codes  (Q0081, 
Q0083,  Q0084,  and  Q0085).  This 
alternative  would  pay  the  same  amount 
for  administration  of  packaged  or 
sepeu^tely  paid  drugs,  although  the  data 
show  that  the  costs  are  considerably 
more  when  packaged  drugs  are 
administered  and  considerably  less  if 
separately  paid  drugs  are  administered. 

•  Create  eight  new  HCPCS  codes 
(based  on  the  existing  Q  codes  listed 
above),  with  one  set  of  codes  for 
packaged  drugs  and  one  set  for 
separately  paid  drugs.  Establish  an  APC 
for  each.  This  alternative  permits  more 
accurate  payment  for  packaged  and 
separately  paid  drugs  than  use  of  the 
current  codes  but  imposes  a  significant 
burden  on  hospitals  to  bill  correctly. 

•  Create  six  new  HCPCS  codes  (based 
on  the  existing  Q  codes  with  deletion  of 
Q0085).  Establish  an  APC  for  each.  This 
alternative  permits  more  accurate 
payment  for  packaged  and  separately 
paid  drugs  than  use  of  the  current  codes 
and  imposes  slightly  less  burden  on 
hospital  billing  than  the  eight-code 
alternative. 

•  Delete  Q0085  and  revise  the 
definitions  of  the  other  Q  codes  to  once 
per  day.  Crosswalk  each  code  billed  to 
one  of  two  APCs  that  would  be  paid 
dependent  on  the  drugs  billed  on  the 


same  date  of  service.  This  alternative 
permits  more  accurate  payment  for 
packaged  and  separately  paid  drugs.  It 
also  simplifies  hospital  billing  for  drug 
admijiistration.  Under  this  option, 
however,  hospitals  would  be  required  to 
bill  for  all  drugs  they  administer, 
whether  packaged  or  separately  paid  so 
that  the  outpatient  code  editor  (OCE) 
could  properly  assign  the  APC  that 
applies  in  the  case.  The  systems  changes 
required  for  this  alternative  are  much 
more  substantial  than  under  any  of  the 
other  alternatives,  and  we  are 
considering  whether  we  can  implement 
this  change  before  January  2005. 

We  modeled  the  second  alternative 
for  purposes  of  budget  neutrality  and 
impact  analysis.  We  await  comments 
before  determining  what  alternative  we 
will  undertake  for  the  2004  OPPS. 

Payment  for  Drugs  That  Are  Not 
Packaged 

As  a  result  of  marked  and  erratic 
fluctuations  in  median  costs  for  drugs, 
biologicals,  and  radiopharmaceutical 
agents  that  are  paid  separately  under  the 
OPPS,  we  explored  several  options  to 
determine  how  best  to  provide  accurate 
payment  for  CY  2004.  One  option  was 
to  pay  based  on  our  2002  claims  data 
without  any  adjustment.  We  were 
certain  that  this  would  not  result  in 
accurate  payments  because  of  the 
magnitude  of  some  of  the  fluctuations  in 
median  costs  seen  in  the  data. 

Another  option  considered,  to  create 
cost  bands  similar  to  those  used  for  New 
Technology  APCs,  was  rejected  because 
unless  very  narrow  bands  were  created, 
this  option  also  would  result  in 
inaccurate  payments. 

Finally,  we  looked  at  using  the  same 
methodology  for  moderating  payment 
decreases  that  we  used  last  year,  to  limit 
median  cost  decreases  of  15  percent  or 
more  to  50  percent  of  the  difference 
between  the  median  cost  and  the 
amount  of  decrease  greater  than  1 5 
percent.  This  option  would  enable  us  to 
moderate  the  decreased  payment 
amount  on  an  individual  drug, 
biological,  or  radiopharmaceutical  agent 
level,  which  is  important  in  light  of  the 
great  variations  in  the  data;  but  the  50 
percent  adjustment  level  was  not 
adequate  for  the  level  of  moderation  we 
believed  was  required  for  CY  2004. 

The  adjustment  we  put  forth  in  this 
proposed  rule  is  a  75  percent 
moderation  of  decreases  of  15  percent  or 
more.  Thus,  for  separately  payable 
drugs,  biologicals.  and 
radiopharmaceutical  agents  for  which 
median  costs  decreased  by  15  percent  or 
more,  we  are  proposing  to  limit  the 
reduction  in  median  costs  to  15  percent 
plus  25  percent  of  the  difference 
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between  the  v  due  derived  from  claims 
data  and  any  decrease  of  15  percent  or 
more. 

Our  analyse  s  indicate  that  application 
of  this  metho<  of  adjustment  would 
result  in  payn  ent  levels  that  will  be  fair 
and  accurate.  4owever,  based  on  more 
complete  claii  as  data  we  expect  to  have 
for  the  final  n  le  and  on  the  comments 
from  the  publ  c,  we  will  re-evaluate  the 
appropriatene  >s  of  adjusting  median 
costs  for  drug!  for  which  median  costs 
would  decline  in  2004. 

Conclusion 

It  is  clear  th  it  the  changes  in  this 
proposed  rule  would  affect  both  a 
substantial  nu  fnber  of  rural  hospitals  as 
well  as  other  classes  of  hospitals,  and 
the  effects  on  i  lome  may  be  significant. 
Therefore,  the  discussion  below,  in 
combination  v  'ith  the  rest  of  this 
proposed  rule  constitutes  a  regulatory 
impact  analvs  s. 

The  OPPS  n  tes  for  CY  2004  would 
have,  overall,  i  positive  effect  for  every 
category  of  ho  ;pital  with  the  exception 
of  cancer  hosp  itals  and  children's 
hf  spitals,  whi  :h  are  held  harmless 
ui.der  the  OPF  S.  These  changes  in  the 
OPPS  for  2004  would  resuU  in  an 
overall  3.8  pei  cent  increase  in  Medicare 
payments  to  h  jspitals,  exclusive  of 
outlier  and  tra  isitional  pass-through 
payments  and  transitional  corridor 
payments.  As  iescribed  in  the 
preamble,  budget  neutrality  adjustments 
are  made  to  th ;  conversion  factor  and 
the  relative  w(  ights  to  ensure  that  the 
revisions  in  th  j  wage  index,  APC 
groups,  and  re  ative  weights  do  not 
affect  aggregat ;  payments.  The  impact  of 
the  wage  and  i  ecalibration  changes  does 
vary  somewha :  by  hospital  group. 
Estimates  of  ti  ese  impacts  are  displayed 
on  Table  23. 

The  overall  jrojected  increase  in 
payments  for  i  rban  hospitals  is  slightly 
lower  (3.7  pen  ent)  than  the  average 
increase  for  al  hospitals  (3.8  percent) 
while  the  incn  sase  for  rural  hospitals  is 
slightly  greatei  (4.0  percent)  than  the 
average  increa  je.  The  introduction  of  a 
new  wage  ind(  x  combined  with  changes 
to  the  APC  stn  icture  would  result  in 
small  distribul  ional  changes  for  all 
categories  of  h  sspitals.  Rural  hospitals 
would  gain  0. 1  percent  from  the  wage 
index  change  lut  show  no  gains  from 
APC  changes,  .arge  urban  hospitals 
would  lose  0.1  percent  from  the  wage 
index  change,  whereas  "other"  urban 
hospitals  shov  a  decrease  of  -  0.2 
percent  from  t  le  APC  changes.  A 
discussion  of  t  le  distribution  of  outlier 
payments  that  we  project  under  this 


proposed  rule  can  be  found  under 
section  XV.E  below.  Table  24  presents 
the  outlier  distribution  that  we  expect  to 
see  under  this  proposed  rule. 

C.  Limitations  of  Our  Analysis 

The  distributional  impacts  represent 
the  projected  effects  of  the  policy 
changes,  as  well  as  statutory  changes 
effective  for  2004,  on  various  hospital 
groups.  We  estimate  the  effects  of 
individual  policy  changes  by  estimating 
payments  per  service  while  holding  all 
other  payment  policies  constant.  We  use 
the  best  data  available  but  do  not 
attempt  to  predict  behavioral  responses 
to  our  policy  changes.  In  addition,  we 
are  not  proposing  to  make  adjustments 
for  fut\ire  changes  in  variables  such  as 
service  volume,  service  mix,  or  number 
of  encounters. 

D.  Estimated  Impacts  of  This  Proposed 
Rule  on  Hospitals 

The  OPPS  is  a  budget  HeUtral 
payment  system  under  which  the 
increase  to  the  total  payments  made 
under  OPPS  is  limited  by  the  increase 
to  the  conversion  factor  set  under  the 
methodology  in  the  statute.  The  impact 
tables  show  the  redistribution  of 
hospital  payments  among  providers  as  a 
result  of  a  new  wage  index  and  APC 
structiu^.  In  some  cases,  under  this 
proposed  rule,  hospitals  would  receive 
more  total  payment  than  in  2003  while 
in  other  cases  they  would  receive  less 
total  payment  than  they  received  in 
2003.  The  impact  of  this  proposed  rule 
would  depend  on  a  number  of  factors, 
most  significant  of  which  are  the  mix  of 
services  furnished  by  a  hospital  (for 
example,  how  the  APCs  for  the 
hospital's  most  frequently  furnished 
services  would  change)  and  the  impact 
of  the  wage  index  changes  on  the 
hospital. 

Column  4  in  Table  23  represents  the 
full  impact  on  each  hospital  group  of  all 
the  changes  for  2004.  Columns  2  and  3 
in  the  table  reflect  the  independent 
effects  of  the  proposed  change  in  the 
wage  index  and  the  APC  reclassification 
and  recalibration  changes,  respectively. 
We  excluded  critical  access  hospitals 
(CAHs)  from  the  analysis  of  the  impact 
of  the  proposed  2004  OPPS  rates  that  is 
summarized  in  Table  23.  For  that 
reason,  the  total  number  of  hospitals 
included  in  Table  23  (4,352)  is  lower 
than  in  previous  years.  CAHs  are 
excluded  from  the  OPPS. 

To  a  very  limited  extent,  wage  index 
changes  favor  all  hospital  categories 
with  the  exception  of  large  urban 
hospitals  with  500  or  more  beds  that 
show  a  -0.3  percentage  change.  Riu-al 


hospitals  show  modest  increases  of  0.1 
percent  for  most  bed  sizes  but  show  the 
largest  gains  for  categories  with  200  or 
more  beds,  a  0.3  percent  increase.  Rural 
hospitals  located  in  Puerto  Rico  show 
the  largest  negative  impact  ( -  2.2 
percent)  due  to  changes  in  the  wage 
index.  Hospitals  located  in  the  Middle 
Atlantic,  South  Atlantic,  and  in  the  East 
North  Central  part  of  the  coiuitry 
experience  a  negative  impact  due  to 
wage  index  changes  regardless  of  urban 
or  rural  designation.  However,  this 
effect  is  somewhat  lessened  by  the 
distribution  of  outlier  pajonents  as 
discussed  in  more  detail  below. 

The  APC  reclassification  and 
recalibration  changes  also  favor  rural 
hospitals  with  the  exception  of  rural 
hospitals  with  200  or  more  beds  that 
show  a  negative  effect  ( - 1.2  percent). 
Conversely,  urban  hospitals  with  200  to 
299  beds  (-0.1  percent  decrease),  and 
urban  hospitals  with  300  to  499  beds 
(  —  0.5  percent)  show  a  decrease 
attributed  to  APC  recalibration.  Urban 
hospitals  in  excess  of  500  beds  show  a 
0.1  percent  increase  as  a  result  of  APC 
recalibration.  In  general,  APC  changes 
are  small  and  result  in  very  few 
distributional  changes  among  hospital 
categories. 

In  both  urban  and  rural  areas, 
hospitals  that  provide  a  lower  volume  of 
outpatient  services  are  projected  to 
receive  a  larger  increase  in  payments 
than  higher  volume  hospitals.  In  rural 
areas,  hospitals  with  volumes  of  fewer 
than  5,000  services  are  projected  to 
experience  an  increase  in  payments  (4.4 
percent).  Urban  hospitals  that  provide 
low-volume  services  experience  an  even 
larger  increase  (5.0  percent)  in  payments 
attributable  to  both  wage  index  and  APC 
changes.  Conversely,  urban  and  rural 
hospitals  providing  more  than  21,000 
services  are  projected  to  lose  as  a  result 
of  APC  recalibration  but  gain  from  the  , 
introduction  of  the  new  wage  index  for 
a  combined  effect  in  the  range  of  3.4  to 
3.9  percent. 

Major  teaching  hospitals  are  projected 
to  experience  a  smaller  increase  in 
payments  (3.4  percent)  than  the 
aggregate  for  all  hospitals  (3.8  percent) 
due  to  negative  impacts  of  the  wage 
index  ( -  0.4  percent).  Hospitals  with 
less  intensive  teaching  programs  are 
projected  to  experience  an  overall 
increase  (3.7  percent)  that  is  smaller 
than  the  average  for  all  hospitals.  There 
is  little  difference  in  impact  among 
hospitals  that  serve  low-income  patients 
where  increases  in  pa)nTients  range  from 
3.4  to  4.2  percent  higher  than  in  2003. 
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Table  23.— Impact  of  Changes  for  CY2004  Hospital  Outpatient  Prospective  Payment  System 

(Percent  change  in  total  payments  to  hospitals  (program  and  lieneficiary);  does  not  include  hold  hamiless,  corridor,  outlier,  or  transitional  pass- 
through  payments) 


ALL  HOSPITALS  

NON-TEFRA  HOSPITALS 

URBAN  HOSPS 

LARGE  URBAN  (GT  1  MILL.) 
OTHER  URBAN  (LE  1  MILL.) 

RURAL  HOSPS 

BEDS  (URBAN): 

0-99  BEDS  ....; 

100-199  BEDS  

200-299  BEDS  

300-499  BEDS 

500  +  BEDS 

BEDS  (RURAL): 

0-49  BEDS  

50-99  BEDS  

100-149  BEDS 

150-199  BEDS  

,      200  +  BEDS 

VOLUME  (URBAN): 

LT  5,000  

5,000-10,999  

11,000-20.999 

21,000^2,999  .., 

GT  42,999 

VOLUME  (RURAL): 

LT  5,000  

5,000-10,999  

11,000-20,999  

21,000^2,999  

GT  42,999 

REGION  (URBAN): 

NEW  ENGLAND 

MIDDLE  ATLANTIC 

SOUTH  ATLANTIC  

EAST  NORTH  CENT 

EAST  SOUTH  CENT 

WEST  NORTH  CENT 

WEST  SOUTH  CENT 

MOUNTAIN 

PACIFIC  

PUERTO  RICO 

REGION  (RURAL): 

NEW  ENGLAND  ?. 

MIDDLE  ATLANTIC 

SOUTH  ATLANTIC  

EAST  NORTH  CENT 

EAST  SOUTH  CENT 

WEST  NORTH  CENT 

WEST  SOUTH  CENT 

MOUNTAIN 

PACIFIC 

PUERTO  RICO 

TEACHING  STATUS: 

NON-TEACHING  

MINOR  

MAJOR  

DSH  PATIENT  PERCENT: 

0 

GT  0-0.10 


0.10-0.16  

0.16-6.23  

0.23-0.35  

GE  0.35  

URBAN  IME/DSH: 

IME  &  DSH  

IME/NODSH  

NO  IME/DSH  

NO  IME/NO  DSH  .. 
RURAL  HOSP.  TYPES: 


Number  of 
hospitals  (1) 


4,352 
3,849 
2,390 
1.377 
1,013 
1,459 

546 
875 
456 
364 
149 


New  wage 
index  (2) 


449 

190 

65 

61 

225 
396 
529 
736 
504 

419 
483 
318 
191 
48 

128 
367 
355 
401 
152 
166 
293 
122 
366 
40 

36 

66 

213 

192 

225 

244 

267 

123 

88 

5 

2,803 
758 
288 

11 
862 
845 
778 
757 
596 

963 

1 

1,417 

9 


0.0 
0.0 
0.0 
-0.1 
0.0 
0.1 

0.2 

o.o 

0.0 

0.1 

-0.3 

0.1 
0.1 
0.1 
0.1 
0.3 

0.0 
0.0 

-0.2 
0.1 

-0.1 

0.1 
0.1 
0.0 
0.2 
0.3 

0.0 

-0.6 

-0.1 

-0.1 

0.6 

0.3 

-0.1 

0.6 

0.1 

0.3 

0.8 

-0.2 

-0.2 

-0.1 

0.4 

0.6 

0.2 

0.1 

0.3' 

-2.2 

0.1 

0.1 

-0.4 

2.7. 
-0.1 
0.0 
0.1 
0.0 
0.0 

-0.1 
0.0 
0.0 
2.8 


APC  changes 

AIICY2003 

(3) 

changes  (4) 

0^0 

34 

0.0 

3J 

0.0 

3.7 

0.0 

3.8 

-0.2 

3.7 

0.0 

4.0 

0.4 

4.4 

05 

4.1 

-0.1 

3.7 

-0.5 

3.4 

0.1 

3.6 

1.0 

4.9 

0.2 

4.1 

0.0 

3.9 

0.1 

4.0 

-1.2 

2S 

1.1 

5X>^ 

1.0 

4.9 

0.8 

4.5 

^0.1 

3J 

-0.3 

3.4 

0.4 

4.4 

0.9 

4.9 

0.4 

4.3 

-0.6 

3S 

-0.7 

3.4 

-0.7 

3.1 

-0.5 

2.7 

-0.1 

3.7 

0.4 

4.1 

-t).2 

4.3 

0.1- 

4.2 

0.1 

3.9 

0.0 

4.5 

0.0 

3.9 

2.1 

6.3 

-0.1 

4.6 

0.2 

3.8 

-0.1 

3.5 

-0.5 

3.3 

0.2 

4.4 

0.0 

4.4 

0.5 

4.6 

0.0 

3.9 

0.7 

4.8 

1.4 

3.0 

0.1 

4.0 

-0.2 

3.7 

0.0 

3.4 

3.0 

9.8 

-0.3 

3.4 

-0.2 

3.6 

0,4 

4.2 

0.0 

3.8 

0.2 

4.0 

-0.1 

3.6 

-1.3 

2.4 

0.1 

3.9 

3.0 

10.0 

48018 


Federal  Register / Vol.  68,  No.  155 /Tuesday,  August  12,  2003 / Proposed  Rules 


Table  23.-  -Impact  of  Changes  for  CY2004  Hospital  Outpatient  Prospective  Payment  System — Continued 

(Percent  changp  in  total  payments  to  hospitals  (program  and  beneficiary):  does  not  include  hold  hamiless,  corridor,  outlier,  or  transitional  pass- 
through  payments) 


Number  of 

New  wage 

APC  changes 

All  CY2003 

hospitals  (1) 

index  (2) 

(3) 

changes  (4) 

481 

-0.2 

0.3 

4.0 

159 

0.3 

-0.6 

3.5 

483 

0.2 

0.6 

4.7 

249 

0.1 

0.7 

4.7 

78 

0.3 

-0.5 

3.6 

2,362 

0.0 

-0.1 

3.6 

696 

0.1 

0.6 

4.6 

791 

0.1 

0.0 

3.9 

13 

-0.4 

1.7 

5.2 

11 

-0.3 

-4.7 

-1.3 

159 

0.5 

0.3 

4.6 

167 

0.8 

7.2 

12.2 

135 

1.8 

4.3 

10.3 

42 

0.0 

-1.1 

2.7 

NO  SPECI/i|.  STATUS 
RRC 

SCH/EACH 
MDH 

SCH  AND 
TYPE  OF  OWNERSHIP: 
VOLUNTAR*' 


RRC 


PROPRIETY  ,RY 
GOVERNMI  NT 


E\R 


SPECIALTY  HOSPITALS: 

EYE  AND 

CANCER 
TEFRA  HOSPITfLS  (NOT  INCLUDED  ON  OTHER  LINES): 

REHAB 

PSYCH 

LTC  

CHILDREN 


1   Some  data  jiecessary  to  classify  hospitals  by  category  were  missing;  thus,  the  total  number  of  hospitals  in  each  category  may  not  equal  the 
national  total. 

shows  the  Impact  of  updating  the  wage  index  used  to  calculate  payment  by  applying  the  FY20G4  hospital  inpatient  wage  index 
after  geographic  ireciasslflcatlon  by  the  Medicare  Geographic  Classification  Review  Board.  The  hospital  inpatient  proposed  rule  for  FY2004  was 
published  In  the  fEDERAL  Register  on  May  19,  2003. 

shows  the  impact  of  changes  resulting  from  the  reclassification  of  HCPCS  codes  among  APC  groups  and  the  recalibration  of 


3.  This  column 


APC  weights  bas  ed  on  2002  hospital  claims  data. 

4  This  columrj  shows  changes  In  total  payment  from  CY2003  to  CY2004,  excluding  outlier  and  pass-through  payments.  It  incorporates  all  of 
the  changes  refldcted  In  columns  2  and  3.  In  addition,  it  shows  the  impact  of  the  FY  2004  payment  update.  The  sum  of  the  columns  may  be  dif- 
ferent from  the  p  srcentage  changes  shown  here  due  to  rounding. 


E.  Projected  Distribution  of  Outlier 
Payments 

As  stated  elsfewhere 
we  have  alloca  ed 
estimated  200^ 
payments.  In 
provide  a  table!  that 


Tabl 


Table  24 


in  this  preamble, 
2  percent  of  the 
expenditures  to  outlier 
e  24  below,  we 
illustrates  the 


percentage  of  outlier  payments  relative 
to  the  total  projected  payments  for  the 
categories  of  hospitals  that  we  show  in 
the  impact  table. 

We  project,  based  on  the  mix  of 
services  for  the  hospitals  that  would  be 
paid  imder  the  OPPS  in  2004,  that  most 


hospitals  would  receive  outlier 
payments — approximately  94  percent 
would  receive  outlier  pa5Tnents.  The 
anticipated  outlier  payments  for  lu-ban 
hospitals  can  be  expected  to  ameliorate 
the  impact  of  the  wage  index  and  APC 
changes  on  payments  to  urban  hospitals. 


—Distribution  of  Outlier  Payments  for  CY  2004  Hospital  Outpatient  Prospective  Payment 


Numtier  of 

Percent  of  total 

hospitals 

hospitals 

4,352 

96.4 

3,849 

85.2 

2,390 

52.8 

1,377 

30.4 

1,013 

22.4 

1,459 

32.2 

546 

12.0 

875 

19.4 

456 

10.0 

364 

8.0 

149 

3.2 

694 

15.4 

449 

10.0 

190 

4.2 

65 

1.4 

61 

1.4 

225 

5.0 

396 

8.8 

529 

11.8 

736 

16.2 

504 

11.2 

Number  of 

hospitals  with 

outliers 


Outlier  payments 

as  a  percent  of 

total  payments 

(percent) 


GT  1  MILL.) 
LE  1  MILL.) 


ALL  HOSPITALS 
NON-TEFRA  HqSPITALS 

urban  HOSPS 

LARGE  URBAN 
OTHER  URBAN 
RURAL  HOSPS 
BEDS  (URBAN): 

0-99  BEDS 

100-199  BEpS 

200-299  BE  )S 

300-499  BE  )S 

500  +  BEDS 
BEDS  (RURAL): 

0-49  BEDS 

50-99  BEDS 

100-149  BE  )S 

150-199  BE  )S 

200  +  BEDS 
VOLUME  (URBAfi) 

LT  5,000 

5,000-10,99)  I 

11,000-20,9119 

21,000-42,9119 

GT  42.999  .  , 


4,097 
3,831 
2,376 
1,368 
1,008 
1,455 

534 
874 
455 
364 
149 

691 

448 

190 

65 

61 

212 
305 

529 

738 
504 


2.0 
2.0 
2.1 
2.3 
1.9 
1.7 

2.6 
1.8 
2.0 
2.0 
2.6 

2.2 
1.8 
1.4 
1.7 
1.4 

3.0 
3.4 
2.1 
1.9 
2.1 
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Table  24.— Distribution  of  Outlier  Payments  for  CY  2004  Hospital  Outpatient  Prospective  Payment— 

Continued 


VOLUME  (RURAL): 

LT  5,000  

5,000-10,999  ..; 

11,000-20,999 

21,000-42,999  

GT  42,999  

REGION  (URBAN): 

NEW  ENGLAND  

MIDDLE  ATLANTIC „ 

SOUTH  ATLANTIC 

EAST  NORTH  CENT  .-. 

EAST  SOUTH  CENT 

WEST  NORTH  CENT 

WEST  SOUTH  CENT  

MOUNTAIN  

PACIFIC  

PUERTO  RICO  . 

REGION  (RURAL): 

NEW  ENGLAND  

MIDDLE  ATLANTIC  

SOUTH  ATLANTIC  ;. 

EAST  NORTH  CENT  

EAST  SOUTH  CENT  

WEST  NORTH  CENT 

WEST  SOUTH  CENT  

MOUNTAIN  

PACIFIC  

PUERTO  RICO 

TEACHING  STATUS: 

NOfg-TEACHING  

MINOR  „ 

MAJOR ., „ 

DSH  PATIENT  PERCENT: 

0 

GTO-0.10  

0.10-0.16 

0.16-0.23  

0.23-0.35  „... 

GE0.35  ; 

URBAN  IME/DSH: 

IME  &  DSH 

IME/NODSH  

NO  IME/DSH  

NO  IME/NO  DSH  

RURAL  HOSP.  TYPES- 
NO  SPECIAL  STATUS  

RRC , 

SCH/EACH 

MDH 

SCH  AND  RRC  

TYPE  OF  OWNERSHIP: 

VOLUNTARY  , 

PROPRIETARY 

GOVERNMENT 

SPECIALTY  HOSPITALS: 

EYE  AND  EAR  

TRAUMA  

CANCER  

TEFRA  HOSPITALS  (NOT  INCLUDED  ON  OTHER  LINES): 

REHAB  

.     PSYCH  

LTC 

CHILDREN 


Number  of 

Percent  of  total 

hospitals 

hospitals 

419 

9.2 

483 

10.6 

318 

7.0 

191 

45 

48 

1.0 

128 

2.8 

367 

8.2 

355 

7.8 

401 

8.8 

152 

3.4 

166 

3.6 

293 

6.4 

122 

2.6 

366 

8.0 

40 

OJB 

36 

0.8 

66 

1.4 

213 

4.8 

192 

4.2 

225 

5.0 

244 

S.4 

267 

6.0 

123 

2.8 

88 

2.0 

5 

0.2 

2,803 

62.0 

758 

16.8 

288 

6.4 

11 

0.2 

862 

19.0 

845 

18.6 

778 

17.2 

757 

16.8 

596 

13.2 

963 

21.4 

1 

0.0 

1.417 

31.4 

9 

0.2 

481 

10.6 

159 

3.6 

483 

'                    10.6 

249 

5.6 

78 

1.8 

2,362 

52.2 

696 

15.4 

791 

17.6 

13 

0.2 

151 

3.4 

11 

0.2 

159 

3.6 

167 

3.6 

135 

3.0 

42 

1.0 

Number  of 

hospitals  with 

(XJtIlers 


Outlier  payments 

as  a  percent  of 

total  payments 

(percent) 


416 
482 
318 
191 
48 

127 
367 
355 
398 
150 
166 
292 
120 
363 
38 

36 

66 

212 

192 

225 

243 

266 

123 

87 

5 

2,786 
757 
288 

10 


845 
777 
752 
594 

963 

0 

1,404 

9 

478 
ISO 
483 
240 
78 

2,359 
685 
787 

13 

151 

11 

94 
46 
88 
38 


2.7 
2.1 
1.7 
1.4 
1.5 

1.9 
3.2 
1.9 
1.7 
1.4 
1.8 
2.6 
1.8 
2.0 
0.6 

2.4 
1.4 
1.6 
1.5 
1.2 
1.8 
1.7 
2.8 
2.2 
0.9 

1.8 
1.7 
3.1 

6.7 
1.9 
1.7 
1.8 
2.2 
3.1 

2.3 
0.0 
1.9 
6.8 

1.8 
1.4 
2.1 
1.8 
1.4 

1.9 
2.4 
2.5 

2.5 
2.6 
5.2 

5.8 

0.6 

2.7 

11.8 
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F.  Estimated .  mpacts  of  This  Proposed 
Rule  on  Bene  iciaries 

For  service! 


coinsu  "ance 


pays  a 

payment  rate 
payment 
which  OPPS 
would 

OPPS  paymeijt 
example,  for 
(APC0601), 
copayment  in 
this  proposed 
unadjusted 
woiddbeSlO 
payment  for 
under  this  pit 


for  which  the  beneficiary 
of  20  percent  of  the 
the  beneficiary  share  of 
would  increase  for  services  for 
ayments  would  rise  and 

for  services  for  which 
s  would  fall.  For 
mid  level  office  visit . 

minimum  unadjusted 
2003  was  $10.11;  under 
rule,  the  minimum 
cc  payment  for  APC  601 
89  because  the  OPPS 

service  would  increase 
posed  rule.  For  some 


decrea  ie 


t  le 


t  le : 


services  (those  services  for  which  a 
national  unadjusted  copayment  amount 
is  shown  in  Addendum  B),  however,  the 
beneficiary  copayment  is  frozen  based 
on  historic  data  and  would  not  change, 
therefore  not  presenting  any  potential 
impact  on  beneficiaries. 

However,  in  all  cases,  the  statute 
limits  beneficiary  liability  for 
copayment  for  a  service  to  the  inpatient 
hospital  deductible  for  the  applicable 
year.  This  amount  was  $840  for  2003. 
but  is  not  yet  determined  for  2004.  In 
general,  the  impact  of  this  proposed  rule 
on  beneficiaries  would  vary  based  on 
the  service  the  beneficiary  receives  and 
whether  the  copayment  for  the  service 
is  one  that  is  frozen  imder  the  OPPS. 


In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Dated:  July  16,  2003. 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Approved:  July  22,  2003. 
Tommy  G.  Thompson, 
Secretary. 


Addend JM  A 


1ST  OF  Ambulatory  Payment  Classifications  (APCs)  With  Status  Indicators,  Relative 
Weights,  Payment  Rates,  and  Copayment  Amounts  Calendar  Year  2(X)4 


APC 


Group  title 


Status 
indicator 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0001 
0002 
0003 
0004 
0005 
0006 
0007 
0008 
0009 
0010 
0011 
0012 
0013 
0015 
0016 
0017 
0018 
0019 
0020 
0021 
0022 
0023 
0024 
0025 
0027 
0028 
0029 
0030 
0032 
0033 
0035 
0041 
0042 
0043 
0045 
0046 
0047 
0048 
0049 
0050 
0051 
0052 
0053 
0054 
0055 
0056 
0057 
0058 


Leve  I  Phofochemotherapy  

Fine  needle  Biopsy/Aspiration  

Bone)  Marrow  Biopsy/Aspiration 

Leve  I  Needle  Biopsy/Aspiration  Except  Bone  Man'ow  .. 
Leve  II  Needle  Biopsy  /Aspiration  Except  Bone  Marrow 

Leve  I  Incision  &  Drainage 

Leve  II  Incision  &  Drainage 

Leve  III  Incision  and  Drainage 

Nail  I  'rocedures '. 

Leve 
Leve 
Leve 
Leve 
Leve 
Leve 
Leve 


I  Destruction  of  Lesion  

II  Destruction  of  Lesion  , 

I  Debridement  &  Destruction  .. 

II  Debridement  &  Destruction  .: 

III  Debridement  &  Destruction 

IV  Debridement  &  Destruction 
VI  Debridement  &  Destruction 


Biopsy  of  Skin/Puncture  of  Lesion 

Leve  I  Excision/  Biopsy  

Leve  II  Excision/  Biopsy  , 

Leve  III  Excision/  Biopsy  , 

Leve  IV  Excision/  Biopsy , 

Exploration  Penetrating  Wound , 

Leve  I  Skin  Repair ". 

Leve  II  Skin  Repair 

Leve  IV  Skin  Repair  

Leve  I  Breast  Surgery  

Leve  II  Breast  Surgery  

Level  III  Breast  Surgery  

Inserion  of  Central  Venous/Arterial  Catheter 

Partiiil  Hospitalization 

Placement  of  Arterial  or  Central  Venous  Catheter 

Level  I  Arthroscopy  

Level  II  Arthroscopy  

Ck)s<d  Treatment  Fracture  Finger/Toe/Trunk  

Bone  Joint  Manipulation  Under  Anesthesia t. 

Oper /Percutaneous  Treatment  Fracture  or  Dislocation  

Arthroplasty  without  Prosthesis 

Arthroplasty  with  Prosthesis 

Level  I  Musculoskeletal  Procedures  Except  Hand  and  Foot ... 
Level  II  Musculoskeletal  Procedures  Except  Hand  and  Foot  .. 
Level  III  Musculoskeletal  Procedures  Except  Hand  and  Foot  . 
Level  IV  Musculoskeletal  Procedures  Except  Hand  and  Foot 

Level  I  Hand  Musculoskeletal  Procedures  

Level  II  Hand  Muscutoskeletal  Procedures  

Level  I  Foot  Muscutoskeletal  Procedures 

Level  II  Foot  Musculoskeletal  Procedures 

Buni<n  Procedures _ 

Level  I  Strapping  and  Cast  Applicatton  


8 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
P 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
S 


0.3940 

1.0937 

2.2627 

1.5774 

3.3675 

1.7487 

11.4943 

16.8303 

0.6597 

0.6806 

2.1800 

0.8203 

1.1420 

1.5832 

2.7343 

16.7332 

0.9567 

3.9807 

7.3105 

14.5749 

18.6725 

3.1587 

1.7847 

6.2703 

15.8319 

17.7459 

29.2783 

37.2809 

11.5584 

3.8397 

0.2236 

27.2538 

42.8551 

1.9233 

13.5546 

31.9719 

30.3786 

47.4707 

19.9376 

25.1166 

34.9381 

42.6430 

14.8188 

24.2685 

18.8851 

25.1591 

25.4248 

1.0785 


$21.39 

$59.38 

$122.84 

$85.64 

$182.82 

$94.94 

$624.01 

$913.70 

$35.81 

$36.95' 

$118.35 

$44.53 

$62.00 

$85.95 

$148.44 

$908.43 

$51.94 

$216.11 

$396.88 

$791 .26 

$1,013.71 

$171.48 

$96.89 

$340.41 

$859.50 

$963.41 

$1 ,589.49 

$2,023.94 

$627.49 

$208.45 

$12.14 

$1,479.58 

$2,326.56 

$104.41 

$735.87 

$1,735.72 

$1 ,649.22 

$2,577.14 

$1,082.39 

$1,363.56 

$1,896.75 

$2,315.05 

$804.50 

$1,317.51 

$1 ,025.25 

$1,365.86 

$1,380.29 

$58.55 


$7.09 


$22.10 
$71.59 
$24.12 


$8.34 

$10.08 

$27.88 

$11.18 

$14.20 

$20.35 

$57.31 

$227.84 

$16.04 

$71.87 

$113.25 

$219.48 

$354.45 

$40.37 

$34.75 

$115.49 

$329.72 

$303.74 

$632.64 

$763.55 

$41.83 
$3.51 

$804.74 

$268.47 
$535.76 
$537.03 
$695.60 


$253.49 

$355.34 
$405.81 
$475.91 


$4.28 

$11.88 

$24.57 

$17.13 

$36.56 

$18.99 

$124.80 

$182.74 

$7.16 

$7.39 

$23.67 

$8.91 

$12.40 

$17.19 

$29.69 

$181.69 

$10.39 

$43.22 

$79.38 

$158.25 

$202.74 

$34.30 

$19.38 

$68.08 

$171.90 

$192.68 

$317.90 

$404.79 

$125.50 

$41.69 

$2.43 

$295.92 

$465.31 

$20.88 

$147.17 

$347.14 

$329.84 

$515.43 

$216.48 

$272.71 

$379.35 

$463.01 

$160.90 

$263.50 

$205.05 

$273.17 

$276.06 

$11.71 
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Addendum  A.— List  of  Ambulatory  Payment  Classifications  (APCs)  With  Status  Indicators,  Relative 
Weights,  Payment  Rates,  and  Copayment  Amounts  Calendar  Year  2004 — Continued 


arc 


Group  title 


Status 
indicator 


Relative 
weight 


Payment 
rate 


National     I     Minimum 
unadjusted       unadjusted 
copayment       copayment 


0060 
0068 
0069 
0070 
0071 
0072 
0073 
0074 
0075 
0076 
0077 
0078 
0079 
0080 
0081 
0082 
0083 
0084 
0085 
0086 
0087 
0088 
0089 

0090 
0091 
0092 
0093 
0094 
0095 
0096 
0097 
0098 
0099 
0100 
0101 
0103 
0104 
0105 
0106 

0107 
0108 

0109 
0110 
0111 
0112 
0113 
0114 
0115 
0119 
0121 
0122 
0123 

0124 
0125 
0130 
0131 
0132 
0140 
0141 
0142 
0143 
0146 
0147 
0148 
0149 


Manipulation  Therapy .'. 

CPAP  Initiation  

Thoracoscopy 

Thoracentesis/Lavage  Procedures 

Level  I  Endoscopy  Upper  Ainway 

Level  II  Endoscopy  Upper  Ainway 

Level  III  Endoscopy  Upper  Airway 

Level  IV  Endoscopy  Upper  Airway  .i 

Level  V  Endoscopy  Upper  Airway  

Level  I  Endoscopy  Lower  Airway 

Level  I  Pulmonary  Treatment 

Level  II  Pulmonary  Treatment 

Ventilation  Initiation  and  Management 

Diagnostic  Cardiac  Catheterization 

Non-Coronary  Angioplasty  or  Atherectomy 

Coronary  Atherectomy  

Qoronary  Angioplasty  and  Percutaneous  Valvuloplasty 

Level  I  Electrophysiologic  Evaluation  „ 

Level  II  Electrophysiologic  Evaluation  

Ablate  Heart  Dysrhythm  Focus  

Cardiac  Electrophysiologto  Recording/Mapping  

Thrombectomy 

Insertion/Replacement  of  Permanent  Pacemaker  and  Elec- 
trodes. 

Insedion/Replacerrient  of  Pacemaker  Pulse  Generator 

Level  II  Vascular  Ligation 

Level  I  Vascular  Ligation 

Vascular  Reconstruction/Fistula  Repair  without  Device 

Level  I  Resuscitation  and  Cardioversion  

Cardiac  Rehabilitation  

Non-Invasive  Vascular  Studies  

Cardiac  and  Ambulatory  Blood  Pressure  Monitoring  

Injection  of  Sclerosing  Solution ; 

Electrocardiograms  

Cardiac  Stress  Tests 

Tilt  Table  Evaluation 

Miscellaneous  Vascular  Procedures 

Transcatheter  Placement  of  Intracoronary  Stents  

Revision/Removal  of  Pacemakers,  AICD,  or  Vascular 

Insertion/Replacement/Repair  of  Pacemaker  and/or  Elec- 
trodes. 

Insertion  of  Cardioverter-Defibrillator 

Insertion/Replacement/Repair  of  Cardioverter-Defibrillator 
Leads. 

Removal  of  Implanted  Devices 

Transfusion 

Blood  Product  Exchange 

Apheresis,  Photopheresis,  and  Plasmapheresis  

Excision  Lymphatic  System  

Thyroid/Lymphadenectomy  Procedures  

Cannula/Access  Device  Procedures 

Implantation  of  Infusion  Pump  

Level  I  Tube  changes  and  Repositioning  

Level  II  Tube  changes  and  Repositioning 

Bone  Marrow  Harvesting  and  Bone  Man-ow/Stem  Cell  Trans- 
plant. 

Revision  of  Implanted  Infusion  Pump 

Refilling  of  Infusion  Pump 

Level  I  Laparoscopy .' 

Level  II  Laparoscopy 

Level  III  Laparoscopy 

Esophageal  Dilation  without  Endoscopy 

Upper  Gl  Procedures  

Small  Intestine  Endoscopy 

Lower  Gl  Endoscopy 

Level  I  Sigmoidoscopy 

Level  II  Sigmoidoscopy  , 

Level  I  Anal/Rectal  Procedure 

Level  III  Anal/Rectal  Procedure  


S 
8 

T 
T 
T 

T 
T 
T 
T 
T 
8 
8 
8 
T 
T 
T 
T 
S 
T 
T 
T 
T 
T 

T 
T 
T 
T 
S 
8 
8 
X 
T 
8 
X 
S 
T 
T 
T 
T 

T 

T 

T 
S 
8 
8 

T 
T 
T 
T 
T 
T 
8 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


0.3151 

1.1234 

28.6334 

3.1393 

0.9012 

1 .6987 

3.4396 

14.4952 

20.4113 

9.3560 

0.2772 

0.7731 

2.2837 

36.0982 

34.8355 

100.3996 

59.3417 

10.3392 

36.3284 

44.5652 

40.4579 

34.6065 

116.1611 

87.2850 

28.5187  I 

25.1347  j 

20.6662 

2.6412  ' 

0.5984 

1.7332 

1.0565 

1.1630 

0.3708 

1.6726 

4.3675 

12.1256 

80.8877 

18.9084 

49.9534 

290.5429 
489.5275 

7.7075 

3.7128 

14.0169 

34.8318 

19.9529 

37.3583 

25.6233 

129.8988 

2.2058 

8.4398 

4.0076 

27.4545 

2.5105 

32.5959 

40.8955 

56.6318 

6.3480 

7.8542 

9.0138 

8.3227 

3.9986 

7.5876 

4.1171 

16.8557 


$17.11 

$60.99 

$1,554.48 

$170.43 

$48.93 

$92.22 

$186.73 

$786.93 

$1,108.11 

$507.93 

$15.05 

$41.97 

$123.98 

$1,959.74 

$1,891.18 

$5,450.59 

$3,221.60 

$561.30 

$1 ,972.23 

$2,419.40 

$2,196.42 

$1,878.75 

$6,306.27 


$3.43 

$30.49 

$591.64 

$12.89 

$26.68 

$73.38 

$295.70 

$445.92 

$189.82 

$7.52 

$14.55 

$838.92 

$1,293.59 


$435.09 
$822.28 

$655.22 
$1 ,722.59 


$4,738.62 

$1,705.90 

$1,548.25 

$348.23 

$1,364.54 

$505.37 

$1,121.95 

$277.34 

$143.39 

$48.46 

$32.49 

SI  6.24 

$94.09 

S47.05 

$57.36 

$23.80 

$63.14 

$15.17 

$20.13 

$90.80 

$41.44 

$237.11 

$105.27 

$658.29 

$223.63 

$4,391.31 

$1,026.52 

$370.40 

$2,711.92 

$542.39 

$15,773.28 

$3,429.62 

$26,575.96 

$418.43 

$131.49 

$201.56 

$760.96 

$211.96 

$1,890.98 

$609.71 

$1  083  22 

$2,028.14 

$485.91 

$1,391.06 

$459.35 

$7,052.08 

$119.75 

$43.80 

$458.19 

$93.97 

$217.57 

$1,490.48 

$298.10 

$136.29 

$1,769.60 

$659.53 

$2,220.18 

$1,001.89 

$3,074.48 

$1,239.22 

$344.63 

$107.24 

$426.40 

$143.38 

$489.35 

$152.78 

$451.83 

$186.06 

$217.08 

$64.40 

$411  92 

$223.51 

$63.38 

$915.08 

$293.06 

$3.42 

$12.20 

$310.90 

$34.09 

$9.79 

$18.44 

$37.35 

$157.39 

$221  62 

$101.59 

$3.01 

$8.39 

$24.80 

$391.95 

$378.24 

$1,090.12 

$644.32 

$112.26 

$394.45 

$483.88 

$439.28 

$375.75 

$1,261.25 

$947.72 

$309.65 

$272.91 

$224.39 

S28  68 

$6.50 

$18.82 

$11.47 

$12.63 

$4.03 

$18.16 

$47.42 

$131.66 

$878.26 

$205.30 

$542.38 

$3,154.66 
$5,315.19 

$83.69 

$40.31 

$152.19 

$378.20 

$216.64 

$405.63 

$278.21 

$1,410.42 

$23.95 

$91  64 

$43.51 

$298.10 

$27.26 

$353.92 

$444.04 

$614.90 

$68.93 

$85.28 

$97.87 

$90.37 

$43.42 

$82.38 

$44.70 

$183.02 
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APC 


0150 
0151 
0152 
0153 
0154 
0155 
C156 
0157 
0158 
0159 
0160 

01^1 

0162 

0163 

0164 

0165. 

0166 

0167 

0168 

0169  . 

0170  . 

0180  . 

0181  . 

0183  . 

0184  . 

0187  . 

0188  . 
0189 
0190 

0191  . 

0192  . 

0193  . 

0194  . 

0195  . 

0196  . 
0197 
0198  . 
0199 
0200 
0201 

0202  . 

0203  . 

0204  . 

0206  . 

0207  . 
0208 
0209  . 
0212 

0213  . 

0214  . 

0215  . 
0216 
0218 
0220  . 
0221 
0222 
0223  . 

0226 

0227  .. 

0228  .. 

0229  .. 

0230  .. 

0231  .. 


Group  title 


Lewd  IV  Anal/Rectal  Procedure 

Er>d3scopic  Retrograde  Cholangio-Pancreatography  (ERCP) 

Percutaneous  Alxiomlnal  and  Biliary  Procedures  

Perioneal  and  Abdominal  Procedures  

Hen  lia/Hydrocele  Procedures 

Levcil  II  Anal/Rectal  Procedure  _ 

Levdl  11  Urinary  and  Anal  Procedures 

Cok  rectal  Cancer  Screening:  Barium  Enema 

Cole  rectal  Cancer  Screening:  Colonoscopy  

Cole  rectal  Cancer  Screening:  Flexible  Sigmoidoscopy 

Levjil  I  Cystourethroscopy  and  other  Genitourinary  Proce- 

di  res. 
Lev*  I  II  Cystourettiroscopy  and  other  Genitourinary  Proce- 

dires. 
Lev*  I  III  Cystourethroscopy  and  other  Genitourinary  Proce- 

di  res. 
Level  IV  Cystourethroscopy  and  other  Genitourinary  Proce- 

dires. 

Level  I  Urinary  and  Anal  Procedures 

Level  III  Urinary  and  Anal  Procedures 

Level  I  Urethral  Procedures  

Level  III  Urethral  Procedures  

Level  II  Urethral  Procedures 

Lithotripsy > 

Diahsis 

Circi  inrcision 

Peni  e  Procedures 

Test  ss/Epididymis  Procedures  , 

Pros  late  Biopsy  

Miscfellaneous  Placement/Repositioning 

Level  II  Female  Reproductive  Proc  

Leve  III  Female  Reproductive  Proc  

Leve  I  Hysteroscopy , 

Leve  I  Female  Reproductive  Proc  

Leve  IV  Female  Reproductive  Proc 

Leve  V  Female  Reproductive  Proc 

Leve  VI  Female  Reproductive  Proc 

Leve  VII  Female  Reproductive  Proc 

Dilation  and  Curettage  

Inferflity  Procedures  

Pregnancy  and  Neonatal  Care  Procedures 

Obstetrical  Care  Service  .". 

Therapeutic  Abortion 

Sporltaneous  Abortion 

Leve  VIII  Female  Reproductive  Proc 

Leve  IV  Nerve  Injections 

Leve  I  Nerve  Injections  

Leve  II  Nerve  Injections  , 

Leve  III  Nerve  Injections  

Laminotomies  and  Laminectomies  

Exiertded  EEG  Studies  and  Sleep  Studies,  Level  II  

Nervous  System  Injections  

Exteflded  EEG  Studies  and  Sleep  Studies,  Level  I  

Electroencephalogram  

Leve  I  Nerve  and  Muscle  Tests  

Leve  III  Nerve  and  Muscle  Tests  

Leve  II  Nerve  and  Muscle  Tests  

Leve  I  Nerve  Procedures  

Level  II  Nerve  Procedures  ....'. 

Implantation  of  Neurological  Device  

Implantation  or  Revision  of  Pain  Management  Catheter 

Implantation  of  Reservoir/Pump/Shunt  

Implantation  of  Neurostimulator  Electrodes 

Implantation  of  Drug  Infusion  Reservoir  

Implantation  of  Drug  Infusion  Device 

Crealion  of  Lumbar  Subarachnoid  Shunt  

Trans  catherter  Placement  of  Intravascular  Shunts  

Level  I  Eye  Tests  &  Treatments  

Level  III  Eye  Tests  &  Treatments  


SUrtus 
indicator 


T 

T 

T 

T 

T 

t 

S 

T 

T 

T 

T 

X 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

S 

T 

S 

S 

S  . 

8  . 

S  . 

T  . 

T  . 

T  . 

T  . 

T  . 

S  . 

T  . 

T  . 

T  . 

T  . 

8  . 

8  . 


Relative 
weight 


22.2565 

18.8763 

8.2940 

21.2745 

26.8861 

9.9148 

3.1438 

-  2.4771 

7.4187 

2.7168 

6.8152 

16.5822 

21.8578 

33.6435 

1.2115 

14.0780 

16.8401 

30.1066 

30.3485 

44.5329 

5.9427 

18.4967 

29.0094 

21.7612 

3.8073 

4.4274 

1.1079 

1.3207 

19.8088 

0.1679 

2.6966 

15.7365 

18.8194 

25.3207 

16.1823 

5.1958 

1.3718 

16.8630 

18.3633 

17.2803 

38.8053 

11.8511 

2.2209 

■  5.2584 

6.5998 

40.6521 

11.5352 

2.9989 

3.2422 

2.2459 

0.6390 

2.8332 

1.1296 

16.5293 

25.8194 

188.7735 

26.0352 

34.0161 

56.0375 

159.6795 

163.6124 

51.1329 

59.4977 

0.7379 

2.0880 


Payment 
rate 


$1,208.28 

$1,024.78 

$450.27 

$1,154.97 

$1,459.62 

$538.26 

$170.67 

$134.48 

$402.75 

$147.49 

$369.99 

$900.23 

$1,186.64 

$1,826.47 

$65.77 
$764.28 
$914.23 
$1,634.46 
$1,647.59 
$2,417.65 
$322.62 
$1,004.17 
$1,574.89 
$1,181.39 
$206.69 
$240.36 
$60.15 
$71.70 
$1,075.40 
$9.12 
$146.40 
$854.32 
$1,021.69 
$1,374.64 
$878.52 
$282.07 
$74.47 
$915.48 
$996.93 
$938.13 
$2,106.70 
$643.38 
$120.57 
$285.47 
$358.30 
$2,206.96 
$626.23 
$162.81 
$176.02 
$121.93 
$34.69 
$153.81 
$61.32 
$897.36 
$1,401.71 
$10,248.32 
$1,413.42 
$1,846.70 
$3,042.22 
$8,668.84 
$8,882.35 
$2,775.95 
$3,230.07 
$40.06 
$113.36 


National 
unadjusted 
copayment 


$437.12 
$245.46 
$113.02 
$410.87 
$464.85 
$188.89 
$46.55 

$100.69 

$36.87 

$105.06 

$249.36 


$17.59 


$218.73 

$555.84 

$405.60 

$1,115.69 

$304.87 
$621.82 

$96^27 
$90.71 

$16.70 

$424.28 

$2.65 

$39.11 
$171.13 
$397.84 
$483.80 
$338.23 

$32.19 

$307.83 

$329.65 
$1,032.28 

$276.76 
$40.13 
$75.55 

$123.69 

$280.58 
$74.92 
$70.41 
$58.12 
$15.76 
$67.98 


$463.62 


$453.41 


$621.80 

$771.23 

$14.97 

$50.94 


Minimum 
unadjusted 
copayment 


$241.66 

$204.96 

$90.05 

$230.99 

$291 .92 

$107.65 

$34.13 

$26.90 

$80.55 

$29.50 

$74.00 

$180.05 

$237.33 

$365.29 

$13.15 

$152.86 

$182.85 

$326.89 

$329.52 

$483.53 

$64.52 

$200.83 

$314.98 

$236.28 

$41.34 

$48.07 

$12.03 

$14.34 

$215.08 

$1.82 

$29.28 

$170.86 

$204.34 

$274.93 

$175.70 

$56.41 

$14.89 

$183.10 

$199.39 

$187.63 

$421.34 

$128.68 

$24.11 

$57.09 

$71.66 

$441.39 

$125.25 

$32.56 

$35.20 

$24.39 

$6.94 

$30.76 

$12.26 

$179.47 

$280.34 

$2,049.66 

$282.68 

$369.34 

$608.44 

$1,733.77 

$1,776.47 

$555.19 

$646.01 

$8.01 

$22.67 
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APC 


Group  title 


Status 
indicator 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0232 
0233 
0234 
0235 
0236 
0237 
0238 
0239 
0240 
0241 
0242 
0243 
0244 
P245 
0246 
0247 
0248 
0249 
0250 
0251 
0252 
0253 
0254 
0256 
0258 
0259 
0260 
0261 

0262 
0263 
0264 
0265 
0266 
0267 
0268 
0269 
0270 
0271 
0272 
0274 
0275 
0276 
0277 
0278 
0279 
0280 
0281 
0282 
0283 
0284 

0285 

0287  . 

0288  . 

0289  . 

0296  . 

0297  . 

0299  . 

0300  . 

0301  . 

0302  . 

0303  . 

0304  . 

0305  . 
0310  . 

0312  . 

0313  . 

0314  . 


Level  I  Anterior  Segment  Eye  Procedures  

Level  II  Anterior  Segment  Eye  Procedures  

Level  III  Anterior  Segment  Eye  Procedures  

Level  I  Posterior  Segment  Eye  Procedures  

Level  II  Posterior  Segment  Eye  Procedures  

Level  III  Posterior  Segment  Eye  ProcedDres  

Level  I  Repair  and  Plastic  Eye  Procedures 

Level  II  Repair  and  Plastic  Eye  Procedures 

Level  III  Repair  and  Plastic  Eye  Procedures 

Level  IV  Repair  and  Plastic  Eye  Procedures  

Level  V  Repair  and  Plastic  Eye  Procedures  

Strabismus/Muscle  Procedures  

Comeal  Transplant ..; 

Level  I  Cataract  Procedures  without  lOL  Insert 

Cataract  Procedures  with  lOL  Insert  

Laser  Eye  Procedures  Except  Retinal 

Laser  Retinal  Procedures  

Level  II  Cataract  Procedures  without  lOL  Insert  

Nasal  Cauterization/Packing  

Level  I  ENT  Procedures 

Level  II  ENT  Procedures 

Level  III  ENT  Procedures 

Level  IV  ENT  Procedures  

Level  V  ENT  Procedures  

Tonsil  and  Adenoid  Procedures 

Level  VI  ENT  Procedures 

Level  I  Plain  Film  Except  Teeth 

Level  II   Plain  Film   Except  Teeth  Including  Bone  Density 

Measurement. 

Plain  Film  of  Teeth 

Level  I  Miscellaneous  Radiology  Procedures 

Level  II  Miscellaneous  Radiology  Procedures 

Level  I  Diagnostic  Ultrasound  Except  Vascular 

Level  It  Diagnostic  Ultrasound  Except  Vascular 

Level  III  Diagnostic  Ultrasound  Except  Vascular 

Ultrasound  Guidance  Procedures 

Level  III  Echocardiogram  Except  Transesophageal 

Transesophageal  Echocardiogram  

Mammography  

Level  I  Fluoroscopy 

Myelography 

Arthrography 

Level  I  Digestive  Radiology 

Level  II  Digestive  Radiology 

Diagnostic  Urography 

Level  II  Angiography  and  Venography  except  Extremity  

Level  III  Angiography  and  Venography  except  Extremity  

Venography  of  Extremity 

Miscellaneous  Computerized  Axial  Tomography 

Computerized  Axial  Tomography  with  Contrast  Material  

Magnetic    Resonance    Imaging    and    Magnetic    Resonance 

Angiography  with  Contras. 

Myocardial  Positron  Emission  Tomography  (PET)  : 

Complex  Venography 

Bone  Density:Axial  Skeleton „ 

Needle  Localization  for  Breast  Biopsy 

Level  I  Therapeutic  Radiologic  Procedures 

Level  II  Therapeutic  Radiologic  Procedures 

Miscellaneous  Radiation  Treatment 

Level  I  Radiation  Therapy 

Level  II  Radiation  Therapy 

Level  III  Radiation  Therapy 

Treatment  Devk:e  Construction  

Level  I  Therapeutk:  Radiation  Treatment  Preparation 

Level  II  Therapeutic  Radiation  Treatment  Preparation 

Level  III  Therapeutic  Radiatk>n  Treatment  Preparation 

Radioelement  Applications 

Brachytherapy  

Hyperthennic  Therapies 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
.1 
T 
T 
T 
T 
T 
T 
T 
T 
T 
X 
X 

X 
X 
X 
8 
8 
8 
S 
8 
8 
8 
X 
8 
S 
8 
8 
8 
8 
8 
8 
8 
8 
S 

8 
8 
8 
X 
8 
8 
8 
8 
8 
8 
X 
X 
X 
X 
S 
8 
8 


4.9739 

14.5435 

21.5482 

4.9900 

19.6866 

34.0324 

3.2016 

6.2432 

17.3397 

21.9830 

29.2193 

21.1035 

37.4885 

12.5751 

22.8428 

5.0192 

4.7544 

28.3307 

1.5381 

1.8643 

6.5416 

15.1698 

21.4368 

35.0866 

21 .0273 

389.1764 

0.7845 

1.3238 

0.7851 
2.1875 
3.0022 
1.0245 
1.6234 
2.4805 
1.2640 
3.2517 
5.9057 
0.6548 
1.4086 
3.5837 
3.2967 
1.6025 
2.4462 
2.7365 
11.0678 
19.0237 
6.6888 
1.6813 
4.6121 
7.0207 

19.5044 
6.2829 
1.2854 
3.6386 
3.1381 
8.1532 
5.7427 
1.5112 
2.1337 
6.1992 
2.8636 
1.6599 
3.6649 

13.7085 
3.6892 

13.1258 
5.0930 


$270.03 

$789.55 

$1,169.83 

$270.90 

$1,068.77 

$1,847.58 

$173.81 

$338.94 

$941.35 

$1,193.44 

$1,586.29 

$1,145.69 

$2,035.21 

$682.69 

$1,240.11 

$27249 

$258.11 

$1,538.05 

$83.50 

$101.21 

$355.14 

$823.55 

$1,163.78 

$1,904.82 

$1,141.55 

$21,128.00 

$42.59 

$71.87 

$42.62 
$118.76 
$162.99 

$55.62 

$88.13 
$134.66 

$68.62 
$176.53 
$320.61 

$35.55 

$76.47 
$194.56 
$178.97 

$87.00 
$132.80 
$148.56 
$600.86 
$1 .032.78 
$363.13 

$91.28 
$250.39 
$381.15 

$1,058.87 
$341.09 

$69.78 
$197.54 
$170.36 
$442.63 
$311.77 

$82.04 
$115.84 
$336.55 
$155.46 

$90.11 
$198.96 
$744.22 
$200.28 
$712.59 
$276.49 


$103.17 

$266.33 

$511.31 

$72.04 

$818!54 

$58.96 

$110.62 

$315.31 

$384.47 

$597.36 

$431 .39 

$803.26 

$226.11 

$495.96 

$104.31 

$95.08 

$524.67 

$29.23 

$113.41 
$282.29 
$321.35 

$437.25 

$9,394.83 

$21.29 


$9.82 

$43.58 
$79.41 
$27.81 
$44.07 
$65.52 

$87.24 

$146.79 

$16.80 

$38.24 

$92.92 

$69.09 

$41.72 

$60.47 

$66.07 

$174.57 

$353.85 

$115.16 

$44.51 

$125.19 

$190.57 

$409.56 
$107.20 

$44.80 

$69.20 

$172.51 

$62.36 

$23.17 
$127.49 

$41.52 

$9r38 

$325.27 

$40.06 

$101.77 


$54.01 

$157.91 

$23397 

$54.18 

$213.75 

$369.52 

$34.76 

$67.79 

$188.27 

$238.69 

$317.26 

$229.14 

$407.04 

$136.54 

$248.02 

$54.50 

$51.62 

$307.61 

$16.70 

$20.24 

$71.03 

$16471 

$232.76 

$380  96 

$228.31 

$4,225.60 

$8.52 

$14.37 

$8.52 
$23.75 
$32.60 
$11.12 
$17.63 
$26.93 
$13.72 
$35.31 
$64.12 
$7.11 
$15.29 
$38.91 
$35  79 
$17.40 
$26.56 
$29.71 
$120.17 
$206.56 
$72.63 
$18.26 
$50.08 
$76.23 

$211,77 
$68.22 
$13.96 
$39.51 
$34.07 
$88.53 
$62.35 
$16.41 
$23.17 
$67.31 
$31.09 
$18.02 
$39  79 

$148.34 
$40.06 

$142.52 
$55.30 
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apc 


Group  title 


Status 
Indicator 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0320 
0321 
0322 
0323 
0324 
0325 
0330 
0332 

0333 

0335 
0336 

0337 

0339 
0340 
0341 
0342 
0343 
0344 
0345 
0346 
0347 
0348 
0352 
0353  . 

0355  . 

0356  . 

0359  . 

0360  . 

0361  . 

0362  . 

0363  . 

0364  . 

0365  . 

0367  . 

0368  . 

0369  . 

0370  . 

0371  . 

0372  . 

0373  . 

0374  . 

0375  . 

0376  . 

0377  . 

0378  . 

0379  . 
0380 

0381  . 

0382  . 

0383  . 

0384  . 

0385  . 

0386  . 

0387  . 

0388  . 

0389  . 

0390  . 

0391  . 

0392  . 
0393 
0394 

0395  . 

0396  . 

0397  . 
0398 


and      Computerized 


Elec^oconvulsive  Therapy 

Biof*dback  and  Other  Training  

Bnef  Individual  Psychotherapy 

Extended  Individual  Psychotherapy  ... 

Famly  Psychotherapy 

Groua  Psychotherapy  ..« 

Dentil  Procedures  

Com  )uterized      Axial      Tomography 

An  jiography  without  Contras. 
Com  (uterized  Axial  Tomography  and  Computerized  Angio  .... 

w/(i  Contrast  Material 

Magretic  Resonance  Imaging,  Miscellaneous  

Magretic    Resonance    Imaging   and    Magnetic    Resonance 

An  jiography  without  Cont. 

and  Magnetic  Resonance  Angiography  without  Contrast 

Ma  lerial  followed. 

Observation  

Minoi  Ancillary  Procedures 

Tests  

I  Pathology  

II  Pathology  

III  Pathology  

I  Transfusion  Laboratory  Procedures .- 

II  Transfusion  Laboratory  Procedures 

III  Transfusion  Laboratory  Procedures 


MRI 


Skin 

Level 

Level 

Level 

Level 

Level 

Level 

Fertili  ty  Laboratory  Procedures 

Level  I  Injections 

Level  II  Allergy  Injections 

Level  III  Immunizations 

Level  IV  Immunizations 

Level  II  Injections 

Level  I  Alimentary  Tests 

Level  II  Alimentary  Tests 

Level  III  Otorhinolaryngologic  Function  Tests 

Level  I  Otorhinolaryngologic  Function  Tests 

Level  I  Audiometry 

Level  II  Audiometry 

Level  I  Pulmonary  Test 

Level  II  Pulmonary  Tests 

Level  III  Pulmonary  Tests 


Allerg  /  Tests 

Level  I  Allergy  Injections  

!  Therapeutic  Phlebotomy  

I  Neurc  psychological  Testing  

Monitjnng  Psychiatric  Drugs  

Ancilli  iry  Outpatient  Services  when  Patient  Expires 

Pkgd  cancer  chemo,  other 

Sep  cancer  chemo,  other 

Infusion  of  pkgd  cancer 

Infusion,  separate  cancer 

Pkgd  cancer  chemo,  both  

Sep  cbncer  chemo,  both  

Infusion,  pkgd  noncancer .' ; 

Infusion,  separate  noncancer 

Gl  Pri  icedures  with  Stents  

Level  I  Prosthetic  Urological  Procedures .". 

Level  II  Prosthetic  Urological  Procedures 

Level  II  Hysteroscopy _. 

Disco  jraphy  

Non-imaging  Nuclear  Medicine '...., 

Level  t  Thyroid  Imaging  , 

Level  II  Thyroid  Imaging  

Adrenal  Imaging  , 

Red  C  ell/Plasma  Studies 

Hepal  Dbiliary  Imaging  

Gl  Tri  ct  and  B12  Studies  

Bone  Imaging  

Vasci  lar  Imaging  

Cardii  ic  Imaging 


S 

S 

8 

S 

8 

S' 

S 

S 

S 

8 

S 

S 

8 
X 
X 
X 
X 
X 
X 
X  . 
X  . 
X  . 
X  . 
X  . 
K  . 

K  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

T  . 

8  . 

8  . 

S  . 

8  . 

8  . 

8  . 

8  . 

8  . 

T  . 

T  . 

T  . 

T  . 

8  .< 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 

8  . 


5.4480 
1.2462 
1.3091 
1.7955 
2.8219 
1.5820 
0.5609 
3.3916 

5.4299 

6.4453 
6.4817 

9.3215 

7.2016 
0.6232 
0.1468 
0.2169 
0.4662 
0.6278 
0.2589 
0.3877 
0.9646 
1.2207 
0.1076 
0.4106 
0.2667 
0.4353 
0.8794 
1.7088 
3.5574 
25384 
0.8536 
0.4415 
1.1915 
0.5828 
0.9321 
2.5282 
0.8858 
0.4084 
0.5529 
2.1165 
1.1062 


2.1479 

0.6673 

4.3955 

2.4298 

5.1857 

2.1596 

4.6839 

1.8419 

36.0040 

66.4829 

118.8122 

28.5174 

11.7450 

1.6475 

2.8434 

3.7174 

6.7081 

4.0720 

4.4370 

3.9372 

4.2445 

2.4737 

6.6521 


$295.77 
$67.65 
$71.07 
$97.48 

$153.20 
$85.89 
$30.45 

$184.13 

$294.78 

$349.91 
$351.89 

$506.05 

$390.97 

$33.83 

$7.97 

$11.78 

$25.31 

$34.08 

$14.06 

$21.05 

$52.37 

$66.27 

$5.84 

$22.29 

$14.48 

$23.63 

$47.74 

$92.77 

$193.13 

$137.81 

$46.34 

$23.97 

$64.69 

$31.64 

$50.60 

$137.25 

$48.09 

$22.17 

$30.02 

$114.90 

$60.05 

$1,150.00 

$116.61 

$36.23 

$238.63 

$131.91 

$281.53 

$117.24 

$254.28 

$99.99 

$1,954.62 

$3,609.29 

$6,450.20 

$1,548.18 

$637.62 

$89.44 

$154.37 

$201.81 

$364.18 

$221.06 

$240.88 

$213.75 

$230.43 

$134.29 

$361.14 


$80.06 
$21.78 


$21.26 


$18.27 

$6.09 

$91.27 

$146.98 

$151.46 
$175.94 

$240.77 


$3.08 

$5.88 

$12.55 

$17.04 

$3.10 

$5.31 

$13.19 


$42.45 
$83.23 

$17.15 
$9.06 
$18.95 
$15.16 
$25  30 
$44.18 
$11.58 
$4.44 
$10.09 
$22.98 


$424.53 


$660.84 

$44.72 
$77.18 
$100.91 
$182.09 
$110.53 
$120.44 
$106.87 
$115.21 
$67.15 
$180.57 


$59.15 
$13.53 
$14.21 
$19.50 
$30.64 
$17.18 
$6.09 
$36.83 

$58.96 

$69.98 
$70.38 

$101.21* 

$78.19 

$6.77 

$1.59 

$2.36 

$5.06 

$6.82 

$2.81 

$4.21 

$10.47 

$13.25 

$1.17 

$4.46 

$2.90 

$4.73 

$9.55 

$18.55 

$38.63 

$27.56 

$9.27 

$4.79 

$12.94 

$6.33 

$10.12 

$27.45 

$9.62 

$4.43 

$6.00 

$22.98 

$12.01 

$230.00 

$23.32 

$7.25 

$47.73 

$26.38 

$56.31 

$23.45 

$50.86 

$20.00 

$390.92  . 

$721.86 

$1,290.04 

$309.64 

$127.52 

$17.89 

$30.87 

$40.36 

$72.84 

$44.21 

$48.18 

$42.75 

$46.09 

$26.86 

$72.23 
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ADDENDUM  A.— List  of  Ambulatory  Payment  Classifications  (APCs)  With  Status  Indicators,  Reutive 
Weights,  Payment  Rates,  and  Copayment  Amounts  Calendar  Year  2004— Continued 


APC 


0399 
0400 
0401 
0402 
0403 
0404 
0405 
0406 
0407 
0408 
0409 
0410 
0411 
0412 
0413 
0414 
0415 
0600 
0601 
0602 
0610 
0611 
0612 
0620 
0648 
0649 
0651 
0652 
0653 
0654 

0655 

0656 
0657 
0658 
0659 
0660 
0661 
0662 
0664 
0665 
0668 
0669 
0670 
0671 
0672 

0673  . 

0674  . 

0675  . 
0676 

0677  . 

0678  . 

0679  . 

0680  . 

0681  . 

0682  . 

0683  . 

0684  . 

0685  . 

0686  . 

0687  . 

0688  . 

0689  . 

0690  . 

0691  . 

0692  . 

0693  . 


Group  title 


Cardiac  Add-on  Imaging 

Hematopoietic  Imaging  

Pulmonary  Imaging  „ 

Brain  Imaging  

CSF  Imaging  : 

Renal  Imaging 

Non-renal  GU  Studies 

Tumor/Infection  Imaging 

Thyroid  Radionucliide  treatment  

Non-thyroid  Radionucliide  treatment 

Red  Blood  Cell  Tests 

Mammogram  Add  On 

Respiratory  Procedures  

IMRT  Treatment  Delivery 

IMRT  Treatment  Plan 

Reconstruction  CT  Angiography  of  Aorta 

Level  II  Endoscopy  Lower  Airway 

Low  Level  Clinic  Visits  

Mid  Level  Clinic  Visits 

High  Level  Clinic  Visits  

Low  Level  Emergency  Visits 

Mid  Level  Emergency  Visits 

High  Level  Emergency  Visits , 

Critical  Care  

Breast  Reconstruction  with  Prosthesis  

Prostate  Brachytherapy  Palladium  Seeds  

Complex  Interstitial  Radiation  Source  Application 

Insertion  of  Intraperitoneal  Catheters  

Vascular  Reconstruction/Fistula  Repair  with  Device  

Insertion/Replacement  of  a  permanent  dual  chamber  pace- 
maker. 

lnsertk>n/Replacement/Conversion  of  a  permanent  dual 
chamber  pacemaker. 

Transcatheter  Placement  of  Intracoronary  Dmg-Eluting  Stents 

Placenrient  of  Tissue  Clips  

Percutaneous  Breast  Biopsies 

Hyperbaric  Oxygen  

Level  II  Otorhinolaryngologic  Functk)n  Tests  

Level  IV  Pathology 

CT  Angiography  

Proton  Beam  Radiation  Therapy  

Bone  Density;AppendicularSkeleton 

Level  I  Angiography  and  Venography  except  Extremity  

Digital  Mammography  

Intravenous  and  Intracardiac  Ultrasound 

Level  II  Echocardiogram  Except  Transesophageal  

Level  IV  Posterior  Segment  Procedures  

Level  IV  Anterior  Segment  Eye  Procedures 

Prostate  Cryoablation 

Prostatic  Thermotherapy 

Level  II  Transcatheter  Thromtxjiysis 

Level  I  Transcatheter  Thromtjolysis 

Extemal  Counterpulsation 

Level  II  Resuscitation  and  Cardioversion  

Insertion  of  Patient  Activated  Event  Recorders 

Knee  Arthroplasty 

Level  V  Debridement  &  Destruction  

Level  II  Photochemotherapy  

Prostate  Brachyttierapy  Iodine  Seeds  

Level  III  Needle  Biopsy/Aspiration  Except  Bone  Marrow 

Level  III  Skin  Repair 

Revision/Removal  of  Neurostlmulator  Electrodes  

Revision/Removal  of  Neurostlmulator  Pulse  Generator  Re- 
ceiver. 

Electronk:  Analysis  of  Cardioverter-defibrillators  

Electronk:  Analysis  of  Pacemakers  and  other  Cardiac  Devices 

Electrons  Analysis  of  Programmable  Shunts/Pumps  

Electronk:  Analysis  of  Isieurostimulator  Pulse  Generators 

Level  II  Breast  Reconstmction 


Status 
indicator 


8 
8 
8 
8 
8 
8 
S 
8 
8 
8 
X 
8 
8 
8 
8 
8 
T 
V 
V 
V 
V 
V 
V 
S 
T 
T 
8 
T 
T 
T 

T 

T 
8 
T 
8 
X 
X 
S 
S 
8 
8 
S 
8 
8 
T 
T 
T 
T 
T 
T 
T 
S 
8 
T 
T 
8 
T 
T 
T 
T 
T 

8 
8 
8 
8 

T 


Relative 
weight 


1.6033 

3.8691 

4.9130 

5.4818 

3.9265 

5.1538 

0.7739 

4.7542 

4.2797 

4.0000 

0.1385 

0.1473 

0.4207 

5.2832 

6.0369 

4.8012 

20.9920 

0.9376 

1.0031 

1  5603 

1.4146 

2.4881 

4.3235 

9.2657 

55.5345 

119.0281 

10.0459 

28.0692 

32.4880 

103.8544 

142.2244 

101.3662 

1.5630 

5.6035 

3.2220 

t.7330 

3.3215 

5.8751 

9.6828 

0.7225 

10.4896 

0.9111 

26.5472 

1.6392 

39.1363 

26.7626 

101.1198 

49.3613 

3.7505 

3.0769 

2.0622 

5.4862 

61.4222 

96.7483 

7.6815 

1.7915 

104.7194 

4.8912 

17.0868 

19.9913 

42.5880 

0.5427 
0.3986 
29894 
0.9625 
38.6469 


Payment 
rate 


$87.04 

$210.05 

$266.72 

$297.60 

$213.17 

$279.79 

$42.01 

$258.10 

$232.34 

$217.16 

$7.52 

$8.00 

$22.84 

$286.82 

$327.74 

$260.65 

$1,139.63 

$50.90 

$54.46 

$84.71 

$76.80 

$135.08 

$234.72 

$503.03 

$3,014.91 

$6,461.92 

$545.38 

$1,523.85 

$1,763  74 

$5,638.15 

$7,721.22 

$5,503.07 

$84.85 

$304.21 

$174.92 

$94.08 

$180.32 

$318.95 

$525.67 

$39.22 

$569.47 

$49.46 

$1,441.22 

$88.99 

$2,124.67 

$1 ,452.91 

$5,489.69 

$2,679.78 

$203.61 

$167.04 

$111.95 

$297.84 

$3,334.55 

$5,252.37 

$41702 

$97.26 

$5,685.11 

$265.54 

$927.63 

$1,085.31 

$2,312.06 

$29.46 

$21.64 

$162.29 

$52.25 

$2,098.10 


National 
unadjusted 
copayment 


$43.52 
$105.02 
$133.36 
$148.80 
$106.58 
$139.90 

$21.01 

$116.17 
$2^31 


$463.30 


$19.57 

$36.47 

$54.14 

$145.78 


$109.08 


Minimum 
unadjusted 
copayment 


$30.66 

$90.16 

$156.47 


$237.76 

$521.95 

$988.43 
$649.56 


$55.06 


$95.30 

$2,090.21 

$174.57 

$35.01 

$116.83 

$341.70 

$499.24 

$1,132.91 


$10.35 

$81.15 

$26.13 

$798.17 


$17.41 

$42.01 

$53.34 

$59.52 

$42.63 

$55.96 

$8.40 

$51.62 

$46.47 

$43.43 

$1.50 

$1.60 

$4.57 

$57.36 

$65.55 

$52.13 

$227.93 

$10.18 

$10.89 

$16.94 

$15.36 

$27.02 

$46.94 

$100.61 

$602.98 

$1,292.38 

$109.08 

$304.77 

$352.75 

$1,127.63 

$1,544.24 

$1,100.61 
$16.97 
$60  84 
$34  98 
$18.82 
$36.06 
$63.79 

$105.13 
$7.84 

$113.89 
$9.89 

$288.24 
$17.80 

$424.93 

$290.58 
$1,097.94 

$535.96 
$40.72 
$33.41 
$22.39 
$59.57 

$666.91 

$1,050.47 

$83.40 

$19.45 

$1,137.02 

$53.11 

$185.53 

$217.06 

$462.41 

$5.89 

$4.33 

$32.46 

$10.45 

$419.62 


48026 


Federal  Register /Vol.  68.  No.  155 /Tuesday,  August  12,  2003  /  Proposed  Rules 


Addendum  A.— Ljst  of  Ambulatory  Payment  Classifications  (APCs)  With  Status  Indicators,  Relative 
Weights,  Payment  Rates,  and  Copayment  Amounts  Calendar  Year  2004 — Continued 


apc 


Group  title 


Status 

indicator 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0694 
0695 
0697 

0698 

0699 

0700 

0701 

0702 

0704 

0726 

0728 

0730 

0732 

0733 

0734 

0800 

0802 

0807 

0810 

0811 

0812 

0813 

0820 

0821 

0822 

0823 

0827 

0828 

0830 

0831 

0832 

0836 

0838 

0840 

0842 

0843 

0844  . 

0849  . 

0850  . 
0852  . 
0855  . 
0856 
0857 
0858 
0861  . 
0862 
0863 

0864  . 

0865  . 
0884  . 
0888  . 
0890  . 
0891 
0900 

0901  . 

0902  . 
0903 

0905  . 

0906  . 
0909 
0910 
0911   . 

0916  . 

0917  . 
0925  . 
0926 

0927  . 

0928  . 

0929  . 


Mot'  5  Surgery , 

Levdl  VII  Debridement  &  Destruction  

Lev(il  I  Echocardiogram  Except  Transesophageal , 

Levd  II  Eye  Tests  &  Treatments  

Levd  IV  Eye  Tests  &  Treatments 

Ante  partum  Manipulation  

SR  119  chloride,  per  mCi 

SM  153  lexidronam,  50  mCi  ^ 

IN  1 1I  Satumomab  pendetide  per  dose 

Dex  azoxane  hcl  injection,  250  mg 

Filgrastim  300  meg  injection  

PaiTidronate  disodium  ,  30  mg , 

Mesia  injection  200  mg : 

Non  esrd  epoetin  alpha  inj,  1000  u  

Injection.  dart)epoetin  alfa  (for  non-ESRD  use),  pre  1  meg 

Leu(  rolide  acetate,  3.75  mg  

EtopDside  oral  50  mg  

Aide  sleukin/single  use  vial  

Gosisrelin  acetate  implant  3.6  mg 

Cartoplatin  injection  50  mg .» 

Camustine.  100  mg 

Cispatin  10  mg  injection 

Daui  lorubicin  10  mg  ^ 

Daui  lorubicin  citrate  liposom  10  mg  

Dietl  ylstilbestrol  injection  250  mg 

Doc<  taxel.  20  mg  r 

Floxiiridine  injection  500  mg  

Genr  citabine  HCL  200  mg  .T.r. 

Irino  ecan  injection  20  mg 1 „ 

Ifosfi  imide  injection  1  gm 

Idanbicin  hcl  injection  5  mg  


Inter  eron  gamma  1-b  inj.  3  million  u 

Melpaalan  hydrochi  50  mg 

Fludarabine  phosphate  inj  50  mg  

Pegs  spargase.  singi  dose  vial  

PentJstatin  injection,  10  mg 

Rituximab,  100  mg  

Strejtozocin  injection,  1  gm 

Topctecan,  4  mg  

Vino  elbine  tartrate,  10  mg  

Porfi  ner  sodium,  75  mg , 

Bleomycin  sulfate  injection  15  u  

Clad  ibine.  Img 

Leup  rolide  acetate  injection  1  mg 

Mitonycin  5  mg  inj  

Pacli  axel  injection,  30  mg  ...; ,. 

Mitoantrone  hcl,  5  mg  

Inten  eron  alfa-n3  inj.  human  leukocyte  derived,  2 

Rho  J  immune  globulin  inj.  1  dose  pkg  

Cycldsporine  oral  100  mg  

Lymf  hocyte  immune  globulin  250  mg  

Tacrolimus  oral  per  1  mg 

Alglu:erase  injection,  per  10  u  

Alpha  1  proteinase  inhibitor,  10  mg 

BotuI  num  toxin  a,  per  unit  

Cytomegalovirus  imm  IV/vial 

Immi  ne  globulin,  1g 

RSV  ivig,  50  mg 

Interlsron  beta-1a,  33  meg  

Interferon  beta-lb /0.25  mg 

Streptokinase  per  250,000  iu ■. 

Imiglljcerase  injection/unit 

Inj,  Adenosine,  90  mg  , 

Fact<r  vlii  per  iu  

FacKr  VIM  (porcine)  per  iu 

Facte  f  viii  recombinant  per  iu  

Facte  f  ix  complex  per  iu  

Anti-i  ihibitor  per  iu  


K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 


3.3272 

19.1377 

1.4621 

0.9355 

2.2211 

2.4359 

7.4586 

16.1415 

2.9212 

1.9860 

2.2544 

1.5359 

0.4908 

0.1782 

0.0463 

3.3020 

0.4830 

7.0936 

4.9549 

1.5475 

0.9972 

0.3594 

0.60 

2.9697 

1.3274 

4.0041 

2.1836 

1.4523 

1.8626 

1.1616 

3.2438 

0.2000 

2.4742 

4.4072 

3.6854 

5.7621 

17.4201 

5.5636 

1.3942 

7.9075 

1.1683 

25.3788 

2.2352 

0.7031 

0.8223 

0.9557 

1.2674 

3.1513 

1.5823 

0.2312 

0.0482 

2.1958 

0.0236 

0.5473 

0.0214 

0.0460 

5.0754 

'  0.8103 

6.0142 

2.8010 

1.9843 

1.6055 

0.0531 

2.3474 

0.0085 

0.0253 

0.0168 

0.0085 

0.0168 


$180.63 
SI  ,038.97 
$79.38 
$50.79 
$120.58 
$132.24 
$404.92 
$876.31 
$158.59 
$107.82 
$122.39 
$83.38 
$26.65 
$9.67 
$2.51 
$179.26 
$26.22 
$385.10 
$269.00 
$84.01 
$54.14 
$19.51 
$32.86 
$161.22 
$72.06 
$217.38 
$118.55 
$78.84 
$101.12 
$63.06 
$176.10 
$10.86 
$134.32 
$239.26 
$200.08 
$312.82 
$945.72 
$302.04 
$75.69 
$429.29 
$63.43 
$1 ,377.79 
$121.35 
$38.17 
$44.64 
$51.88 
$68.81 
$171.08 
$85.90 
$12.55 
$2.62 
$119.21 
$1.28 
$29.71 
$1.16 
$2.50 
$275.54 
$43.99 
$326.50 
$152.06 
$107.73 
$87.16 
$2.88 
$127.44 
$.46 
$1.37 
$.91 
$.46 
$.91 


$72.25 
$266.59 
$39.69 
$18.72 
$54.26 
$37.03 


$36.13 
$207.79 
$15.88 
$10.16 
$24.12 
$26.45 
$80.98 
$175.26 
$31 .72 
$21 .56 
$24.48 
$16.68 
$5.33 
$1.93 
$.50 
$35.85 
$5.24 
$77.02 
$53.80 
$16.80 
$10.83 
$3.90 
$6.57 
$32.24 
$14.41 
$43.48 
$23.71 
$15.77 
$20.22 
$12.61 
$35.22 
$2.17 
$26.86 
$47.85 
$40.02 
$62.56 
$189.14 
$60.41 
$15.14 
$85.86 
$12.69 
$275.56 
S24.27 
$7.63 
$8.93 
$10.38 
$13.76 
$34.22 
$17.18 
$2.51 
$.52 
$23.84 
$.26 
$5.94 
$.23 
$.50 
$55.11 
$8.80 
$65.30 
$30.41 
$21.55 
$17.43 
$.58 
$25.49 
$.09 
$.27 
$.18 
$.09 
$.18 
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apc 


Group  title 


Status 
indicator 


Relative 
weight 


Payment 
rate 


Natiorral 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0930  ... 

0931  ... 

0932  ... 

0949  ... 

0950  ... 
0952  ... 

0954  ... 

0955  ... 

0956  ... 

0957  ... 

0958  ... 

0959  ... 

0960  ... 

0961  ... 

0963  .. 

0964  ... 

0965  ... 

0966  ... 

1009  ... 

1010  ... 

1011  ... 
1013  ... 

1016  .... 

1017  .... 

1018  .... 

1019  .... 

1020  .... 

1021  .... 

1022  .... 
1045  .... 

1064  .... 

1065  .... 
1084  .... 
1086  .... 

1091  .... 

1092  .... 

1095  .... 

1096  .... 
1122  .... 
1167  .... 
1178  .... 
1203  .... 
1207  .... 
1305  .... 
1409  .... 

1501  .... 

1502  .... 

1503  .... 

1504  .... 

1505  .... 

1506  .... 

1507  .... 

1508  .... 

1509  .... 

1510  .... 

1511  .... 

1512  .... 

1513  .... 

1514  .... 

1515  .... 

1516  .... 

1517  .... 

1518  .... 

1519  .... 

1520  .... 

1521  .... 

1522  .... 

1523  .... 

1524  .... 


Antithrombin  ill  injection  per  iu 

Factor  IX  non-recombinant,  per  iu  « 

Factor  IX  recombinant,  per  iu  

Plasma,  Pooled  Multiple  Donor,  Solvent/Detergent  T 

Blood  (Whole)  For  Transfusion 

Cryoprecipitate  

RBC  leukocytes  reduced  

Plasma,  Fresh  Frozen .-. 

Plasma  Protein  Fraction 

Platelet  Concentrate 

Platelet  Rich  Plasma > „ 

Red  Blood  Cells  

Washed  Red  Blood  Cells 

Infusion,  Albumin  (Human)  5%,  50  ml 

Albumin  (human),  5%,  250  ml 

Albumin  (human),  25%,  20  ml  

Albumin  (human),  25%,  50ml  

Plasmaprotein  fract,5%,250ml  

Cryopreclp  reduced  plasma  

Blood,  L/R,  CMV-neg  

Platelets,  HLA-m,  L/R,  unit  

Platelet  concentrate,  L/R,  unit 

Blood,  L/R,  froz/deglycerol/washed  

Platelets,  aph/pher,  L/R,  CMV-neg,  unit  

Blood,  L/R,  irradiated  

Platelets,  apfi/pher,  L/R,  irradiated,  unit  

Pit,  pher,L/R,CMV,irrad  

RBC,  frz/deg/wsh,  L/R,  Irrad 

RBC,  L/R,  CMV  neg,  irrad  

lobenguane  sulfate  l-131per  0.5  mCi  

1-131  sodium  iodide  capsule  :... 

^-131  sodium  Iodide  solution  „ 

Denileukin  diftitox,  300  MCG  

Temozolomide.oral  5  mg  

IN  111  Oxyquinoline,  per  .5  mCi  

IN  111  Pentetate,  per  0.5  mCi ■. 

Technetium  TC  99M  Depreotide 

TC  99M  Exametazime,  per  dose 

TC  99M  arcitumomab,  per  vial 

Epirubicin  hcl,  2  mg  

Busulfan  IV,  6  mg  

Verteporfin  for  injection  , 

Octreotide  injection,  depot 

Apligraf  , 

Factor  viia  recombinant,  per  1.2  mg 

New  Technology  -  Level  I  ($0  -  $50) 

New  Technology  -  Level  II  ($50  -  $100) 

New  Technology  -  Level  III  ($100  -  $200) 

New  Technology  -  Level  IV  ($200  -  $300)  

New  Technology  -  Level  V  ($300  -  $400)  

New  Technology  -  Level  VI  ($400  -  $500)  ,.. 

New  Technology  -  Level  VII  ($500  -  $600)  

New  Technology  -  Level  VIII  ($600  -  $700)  

New  Technology  -  Level  IX  ($700  -  $800) 

New  Technology  -  Level  X  ($800  -  $900)  

New  Technology  -  Level  XI  ($900  -  $1000)  

New  Technology  -  Level  XII  ($1000  -  $1100)  

New  Technology  -  Level  XIII  ($1100  -  $1200)  

New  Technology  -  Level  XIV  ($1200  -  $1300)  

New  Technology  -  Level  XV  ($1300  -  $1400)  

New  Technology  -  Level  XVI  ($1400  -  $1500)  

New  Technology  -  Level  XX  ($1500-$1600)  

New  Technology  -  Level  XX  ($1600-$1700)  

New  Technology  -  Level  XX  ($1700-$1800)  

New  Technology  -  Level  XX  ($1800-$1900)  

New  Technology  -  Level  XX  ($1900-$2000) 

New  Technology  -  Level  XX  ($2000-32500)  

New  Technology  -  Level  XX  ($2500-$3000)  

New  Technology  -  Level  XX  ($3000-$3500)  


K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K- 

K 

K 

K 

K 

S 

S 

8 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

8 

8 

8 

8 

S 

8 

8 


0.0117 
0.0104 
0.0168 
2.0608 
1.4575 
0.4860 
1.9770 
1.5750 
1.5414 
0.6870 
1.1296 
1.4326 
2.6638 
0.7319 
3.4713 
0.791 1 
1.9432 
7.7071 
0.9447 
2.1361 
8.2851 
0.9101 
5.0012 
6.5175 
2.1950 
6.7353 
9.6266 
6.5287 
3.9139 
2.9293 
0.1007 
0.0002 

15.0913 
0.0643 
4.0535 
4.0824 
3.7042 
3.8103 
9.6556 
0.3597 
6.0245 

16.1946 
1  1849 

11.2075 

17.9693 


$.64 

$.56 

$.91 

$111.88 

$79.13 

$26.38 

$107.33 

$85,51 

S83.68 

$37  30 

$61.32 

$77.77 

$144.62 

$39.73 

$188.45 

$42.95 

$105.49 

$418.41 

$51.29 

$115.97 

$449.79 

$49.41 

$271.51 

$353  83 

$119.16 

$365.65 

$522.62 

$354.44 

$212.48 

$159.03 

$5.47 

$.01 

$819.29 

$3.49 

$220.06 

$221.63 

$201.10 

$206.86 

$524  19 

$1953 

$327.06 

$879.19 

$64.33 

$608.44 

$975.54 

$25.00 

$75.00 

$150.00 

$250.00 

$350.00 

$450.00 

$550.00 

$650.00 

$750-00 

$850.00 

$950.00 

$1,050.00 

$1,150.00 

$1,250.00 

$1 .350.00 

$1,450.00 

$1,550.00 

$1,650.00 

$1,750.00 

$1,850.00 

$1,950.00 

$2,250.00 

$2,750.00 

$3,250.00 


$.13 

$.11 

$.18 

$22.38 

$15.83 

$5.28 

$21.47 

$17.10 

$16.74 

$7.46 

$12.26 

$15.55 

$28.92 

$7.95 

$37.69 

$8.59 

$21  10 

$83.68 

$10.26 

$23.19 

$89.96 

$9  88 

$54.30 

$70  77 

$23.83 

$73.13 

$104.52 

$70.89 

$4250 

$31.81 

$1.09 

$.00 

$163.86 

$.70 

$44.01 

$44.33 

$40.22 

$41.37 

$104.84 

$3.91 

$6541 

$175.84 

$12.87 

$121.69 

$195.11 

$5.00 

$15.00 

$30.00 

S50  00 

$70.00 

$90.00 

$110.00 

$130.00 

$150.00 

$170.00 

$190.00 

$210.00 

$230  00 

$250.00 

$270.00 

$290  00 

$310.00 

$330.00 

$350.00 

$370.00 

$390.00 

$450.00 

$550.00 

$650.00 
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apc 


1525  ... 

1526  ... 

1527  ... 

1528  ... 

1529  .  . 

1530  ... 

1531  ... 

1532  ... 

1533  ... 

1534  ... 

1535  ... 

1536  ... 

1537  ... 

1538  ... 

1539  ... 

1540  ... 

1541  ... 

1542  ... 

1543  ... 

1544  ... 

1545  ... 

1546  ... 

1547  ... 

1548  ... 

1549  ... 

1550  ... 

1551  ... 

1552  ... 

1553  ... 

1554  ... 

1555  ... 

1556  ... 

1557  .... 

1558  ... 

1559  .... 

1560  .... 

1561  .... 

1562  ... 

1563  .... 

1564  .... 

1565  .... 

1566  .... 

1567  .... 

1568  .... 

1569  .... 

1570  .... 

1571  . ... 

1572  .... 

1573  .... 

1574  .... 

1604  .... 

1605  .... 

1606  ..  . 

1607  .... 
1609  .... 

1611  .... 

1612  .... 

1613  .... 

1614  .... 

1615  .... 
1618  .... 
1620  ... 
1625  ..  . 
1628  ... 
1716  .... 

1718  .... 

1719  .. 

1720  .... 
1775  .... 


Group  title 


New 
New 
New 
New 
New 
New 
New 
New 
New 
New 
New 
New 
New 


Technology  -  Level  XX  ($3500-$4000)  . 
Technology  -  Level  XX  ($4000-$4500)  . 
Technology  -  Level  XX  ($4500-$5000)  . 
Technology  -  Level  XX  ($5000- $5500)  . 
Technology  -  Level  XX  ($5500-$6000)  . 
Technology  -  Level  XX  ($6000-$6500)  . 
Technology  -  Level  XX  ($6500- $7000)  . 
Technology  -  Level  XX  ($7000-$7500)  . 
Technology  -  Level  XX  ($7500-$8000)  . 
Technology  -  Level  XX  ($8000-$8500)  . 
Technology  -  Level  XX  ($8500-$9000)  . 
Technology  -  Level  XX  ($9000-$9500)  . 
Technology  -  Level  XX  ($9500-$  10000) 


New  iTechnology  -  Level  I  ($0  -  $50) 

New  tTechnology  -  Level  II  ($50  -  $100)  , 

New  Technology  -  Level  III  ($100  -  $200) , 

New  Technology  -  Level  IV  ($200  -  $300)  

New  Technology  -  Level  V  ($300  -  $400)  

New  Technology  -  Level  VI  ($400  -  $500)  

New  Technology  -  Level  VII  ($500  -  $600)  

New  Technology  -  Level  VIII  ($600  -  $700)  .... 

New  Technology  -  Level  IX  ($700  -  $800)  

New  Technology  -  Level  X  ($800  -  $900)  

New  Technology  -  Level  XI  ($900  -  $1000)  .... 
New  Technology  -  Level  XII  ($1000  -  $1 100)  . 
New  Technology  -  Level  XIII  ($1100  -  $1200) 
New  Technology  -  Level  XIV  ($1200  -  $1300) 
New  'echnology  -  Level  XV  ($1300  -  $1400)  . 
New  'echnology  -  Level  XVI  ($1400  -  $1500) 
New  "echnology  -  Level  XX  ($1500-$1600)  ... 
New  "echnology  -  Level  XX  ($1600-$1700)  ... 
New  echnology  -  Level  XX  ($1700-$1800)  ... 
New  echnology  -  Level  XX  ($1800-$1900)  ... 
New  '  "echnology  -  Level  XX  ($1900-$2000)  ... 
New  ■  "echnology  -  Level  XX  ($2000-$2500)  ... 
New  "echnology  -  Level  XX  ($2500-$3000)  ... 
New  "echnology  ■  Level  XX  ($3000-$3500)  ... 
New  "echnology  -  Level  XX  ($3500-$4000)  ... 
New  "echnology  -  Level  XX  ($4000-$4500)  ... 
New  echnology  -  Level  XX  ($4500-$5000)  ... 
New  echnology  -  Level  XX  ($5000- $5500)  ... 
New  echnology  -  Level  XX  ($5500-$6000)  ... 
New  "echnology  -  Level  XX  ($6000-56500)  ... 
New  '  echnology  -  Level  XX  ($6500-$7000)  ... 
New  '  echnology  -  Level  XX  ($7000-$7500)  ... 
New  echnology  -  Level  XX  ($7500-$8000)  ... 
New  ■  echnology  -  Level  XX  ($8000-$8500)  ... 
New  echnology  -  Level  XX  ($8500- $9000)  ..., 
New  '  echnology  -  Level  XX  ($9000-$9500)  ..., 
Mew    echnology  -  Level  XX  ($9500-$  10000)  ., 

IN  1 1    capromab  pendetide,  per  dose  , 

Abcixmab  injection,  10  mg  

Anistr  ;plase,  30  u 

Eptititatide  injection,  5mg  

Rho([ )  immune  globulin  h,  sd,  100  iu 

Hylan  G-F  20  injection,  16  mg  

Daclizumab,  parenteral,  25  mg 

TrastLZumab,  10  mg  

Valruticin,  200  mg 

BasHi)  imab,  20  mg ,. 

Vonwi  lebrandfactrcmplx,  per  iu  

Technetium  tc99m  bicisate  

Indium  1 11 -in  pentetreotide  

Chromic  phosphate  p32 4 

Brachrtx  source.  Gold  198  

Brach  rtx  source,  Iodine  125 

Brach  rtx  source,  Non-HDR  lr-192  

Brachrtx  source,  Palladium  103  

FDG,  3er  dose  (4-40  mCi/ml)  


Status 
indicator 


S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 


Relative 
weight 


Payment 
rate 


12.4029 
5.2806 

25.3116 
0  1426 
0.1863 
2.1566 
3.7304 
0.7384 
9.6183 

1 1 .2007 
0.0168 
3.3106 
6.8170 
2.0103 
1.3399 
0.6695 
0.3053 
0.8104 
5.8606 


$3,750.00 
$4,250.00 
$4,750.00 
$5,250.00 
$5,750.00 
$6,250.00 
$6,750.00 
$7,250.00 
$7,750.00 
$8,250.00 
$8,750.00 
$9,250.00 
$9,750.00 
$25.00 
$75.00 
$150.00 
$250.00 
$350.00 
$450.00 
$550.00 
$650.00 
$750.00 
$850.00 
$950.00 
$1,050.00 
$1,150.00 
$1,250.00 
$1,350.00 
$1,450.00 
$1,550.00 
$1,650.00 
$1,750.00 
$1,850.00 
$1,950.00 
$2,250.00 
$2,750.00 
$3,250.00 
$3,750.00 
$4,250.00 
$4,750.00 
$5,250.00 
$5,750.00 
$6,250.00 
$6,750.00 
$7,250.00 
$7,750.00 
$8,250.00 
$8,750.00 
$9,250.00 
$9,750.00 
$673.34 
$286.68 
$1,374.14 
$7.74 
$10.11 
$117.08 
$202.52 
$40.09 
$522.17 
$608.07 
$.91 
$179.73 
$370.09 
$109.14 
$72.74 
$36.35 
$16.57 
$44.00 
$318.17 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$750.00 
$850.00 
$950.00 
$1,050.00 
$1,150.00 
$1,250.00 
$1,350.00 
$1,450.00 
$1,550.00 
$1,650.00 
$1,750.00 
$1,850.00 
$1,950.00 
$5.00 
$15.00 
$30.00 
$50.00 
$70.00 
$90.00 
$110.00 
$130.00 
$150.00 
$170.00 
$190.00 
$210.00 
$230.00 
$250.00 
$270.00 
$290.00 
$310.00 
$330.00 
$350.00 
$370.00 
$390.00 
$450.00 
$550.00 
$650.00 
$750.00 
$850.00 
$950.00 
$1,050.00 
$1,150.00 
$1,250.00 
$1 ,350.00 
$1,450.00 
$1,550.00 
$1 ,650.00 
$1,750.00 
$1,850.00 
$1,950.00 
$134.67 
$57.34 
$274.83 
$1.55 
$2.02 
$23.42 
$40.50 
$8.02 
$104.43 
$121.61 
$.18 
$35.95 
$74.02 
$21.83 
$14.55 
$7.27 
$3.31 
$8.80 
$63.63 
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ARC 


1783 

1814 

1818 

1900 

2614 

2616 

2632 

7000 

7011 

7015 

7024 

7025 

7027 

7030 

7a31 

7034 

7035 

7036 

7037 

7038 

7041 

7042 

7043 

7045  . 

7046  . 
7049  . 
7051  . 
9000  . 

9002  . 

9003  . 

9004  . 

9005  . 

9009  . 

9010  . 
9012  . 
9015 

9018  . 

9019  . 

9020  . 

9021  . 

9022  . 

9023  . 

9024  . 

9025  . 
9100  . 

9104  . 

9105  . 

9108  . 

9109  .. 

9110  .. 

9111  .. 

9112  .. 

9113  .. 

9114  .. 

9115  .. 

9116  .. 

9117  .. 

9118  .. 

9119  .. 

9120  .. 

9121  .. 

9122  .. 

9200  .. 

9201  .. 

9202  .. 

9203  .. 

9204  .. 

9205  .. 
9217  .. 


Group  title 


Ocular  implant,  aqueous  drain  device 

Retinal  Tamp,  silicone  oil 

Integrated  keratoprosthesis 

Lead  coronary  venous  

Probe,  percutaneous  lumbar  disc 

Brachyb<  source,  Yttrium-90 

Brachytx  sol,  1-125,  permCi  

Amifostine,  500  mg  

Oprelvekin  injection,  5  mg  

Busulfan,  oral,  2  mg 

Corticorelin  ovine  triflutat  

Digoxin  immune  FAB  (ovine)  

Fomepizole,  15mg 

Hemin,  per  1  mg  

Octreotide  acetate  injection  

Somatropin  injection 

Teniposide,  50  mg  , 

Urokinase  250,000  iu  in]  

Urofollitropin,  75  iu  

Muromonab-CD3,  5  mg  

Tirofiban  hydrochloride  12.5  mg  ..., 

Capecitabine,  oral,  150  mg 

Infliximab  injection  10  mg  

Trimetrexate  glucoronate  

Doxorubicin  hcl  liposome  inj  10  mg 

Filgrastim  480  meg  injection  

Leuprolide  acetate  implant,  65  mg  

Na  chromate  Cr51,  per  0.25mCi 

Tenecteplase,  50mg/vial  

Palivizumab,  per  50mg  

Gemtuzumab  ozogamicin  inj.Smg 

Reteplase  injection 

Baclofen  refill  kit  -  per  2000  meg 

Baclofen  refill  kit  -  per  4000  meg 

Arsenic  Trioxide  

Mycophenolate  mofetil  oral  250  mg 

Botulinum  toxin  B,  per  100  u  

Caspofungin  acetate,  5  mg 

Sirolimus  tablet,  oral  1  mg  , 

Immune  globulin  10  mg  

IM  inj  interferon  beta  1-a 

Rho  d  immune  globulin  50  meg , 

Amphotericin  b  lipid  complex  

Rubidium-Rb-82  

lodinated  1-1 31  albumin,  per  5  uci  

Anti-thymocycte  globulin  rabbit 

Hep  B  imm  glob,  per  1  ml 

Thyrotropin  alfa,  per  1.1  mg  

Tirofiban  hcl,  per  6.25  mg 

Alemtuzumab,  per  10  mg 

Inj,  bivalimdin,  per  250  mg  vial 

Perflutren  lipid  micro,  per  2ml 

Inj,  pantoprazole  sodium,  vial  

Nesiritide,  per  0.5  mg  vial  

Inj,  zoledronic  acid,  per  1  mg  

Inj,  Ertapenem  sodium,  per  1  gm  vial  ... 

Y-90  ibritumomab  tiuxetan 

IN-111  ibritumomab  tiuxetari 

Pegfilgrastim,  per  1  mg 

Inj,  Fulvestrant,  per  50  mg 

Inj,  Argatroban,  per  5  mg 

Inj,  Triptorelin  pamoate,  per  3.75  mg  ... 

Orcel,  per  36  cm2  , 

Dermagratt,  per  37.5  sq  cm 

Octafluoropropane 

Perflexane  lipid  micro 

Ziprasidone  mesylate 

Oxaliplatin 

Leuprolide  acetate  suspnsion,  7.5  mg  ... 


Status 
indicator 


H 
H 
H 
H 
H 
K 
H 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 
K 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

G.. 

G  .. 

G  .. 

G  .. 

G  .. 

G  . 

K  .. 

K  .. 

G.. 

G  .. 

G  .. 

G  ... 

G  ... 

K  ... 

K  ... 

G  ... 

G  ... 

G... 

K  ... 


Relative 
weight 


163.4011 

3.9932 
2.7246 
0.0263 
3.4880 
4.4789 
0.2215 
0.0119 
1.0339 
0.9206 
1.5530 
5.1032 
1.1321 
5.8452 
4.2976 
0.0290 
0.6841 
1.2099 
4.6362 
3.1998 
68  9392 
1.2631 
23.2303 
6.3850 
17.5020 
10.1332 
0.7478 
0.7340 
0.4837 
0.0373 
0.1272 
0.5334 
0.0520 
0.0080 
0.9417 
0.0523 
0.4174 
2.5939 
0.0071 
2.9801 
1.5621 
6.6059 
2.2328 
7.6422 


332.7763 
38.3972 


7.9288 
2.1253 


5.5128 


Payment 
rate 


$8,870.88 

$216!79 
$147.92 
$1.43 
$189.36 
$243.16 
$12.03 
$.65 
$56.13 
$49.98 
$84.31 
$277.05 
$61.46 
$317.33 
$233.31 
$1.57 
$37.14 
$65.68 
$251.69 
$173.71 
$3,742.64 
$68.57 
$1,261.15 
$346.64 
$950.17 
$550.12 
$40.60 
$39.85 
$26.26 
$2.02 
$6.91 
$28.96 
$2.82 
$.43 
$51.12 
$2.84 
$22.66 
$140.82 
$.39 
$161.79 
$84.80 
$358.63 
$121.22 
$414.89 
$397.81 
$148.20 
$22.80 
$144.40 
$203.40 
$45.31 
$18,066.09 
$2,084.55 
$467.09 
$175.16 
$14.25 
$415.24 
$1,135.25 
$430.45 
$115.38 
$142.50 
$41.56 
$94.46 
$299.28 


National 
unadjusted 
copayment 


Minimum . 
unadjusted 
copayment 


$1,774.18 

$43.36 
$29.58 
$.29 
$37.87 
$48.63 
$2.41 
$.13 
$11.23 
$10.00 
$16.86 
$55.41 
$12.29 
$63.47 
$46.66 
$.31 
$7.43 
$13.14 
$50.34 
$34.74 
$748.53 
$13.71 
$252.23 
$69.33 
$190.03 
$110.02 
$8.12 
$7.97 
$5.25 
$.40 
$1.38 
$5.79 
$.56 
$.09 
$10.22 
$.57 
$4.53 
$28.16 
$.08 
$32.36 
$1696 
$71.73 
$24.24 
$82.98 
$59.46 
$22  15 
$3.41 
$21.58 
$30.40 
$6.77 
$3,613.22 
$416.91 
$69.82 
$26  18 
$2.13 
$62.07 
$169.69 
$86.09 
$23.08 
$21.30 
$6.21 
$14.12 
$59.86 
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AddendJ^  a.— List  of  Ambulatory  PAYME^^■  Classifications  (APCs)  With  Status  Indicators,  Relative 
Weights.  Payment  Rates,  and  Copayment  Amounts  Calendar  Year  2004— Continued 


apc 


Group  title 


Status 
indicator 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


9500 
9501 
9502 
9503 
9504 
9505 
9506 


Plateli  its,  irradiated  

Platel(  ts,  pheresis 

Platelet  ptieresis  irradiated  ... 
Fresh  Ifrozen  plasma,  ea  unit 

RBC  c  eglycerolized 

RBC  I  radiated 

Granu  ocytes,  pheresis  


K 
K 
K 
K 
K 
K 
K 


1.2398 
6.7772 
7.3552 
1.1560 
3.9764 
1.8011 
20.7004 


$67.31 
$367.93 
$399.31 

$62.76 
$215.87 

$97.78 
$1,123.80 


$13.46 
$73.59 
$79.86 
$12.55 
$43.17 
$19.56 
$224.76 


Addei  jdum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 


CRT/ 
HCPCS 


flatus 
in  licator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


Natioruil 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0001 T 
0002T 
0003T 
0005T 
0006T 
0007T 
0008T 
0009T 
00100 
00102 
00103 
00104 
001 OT 
00120 
00124 
00126 
001 2T 
001 3T 
00140 
00142 
00144 
00145 
00147 
00148 
001 4T 
00160 
00162 
00164 
001 6T 
00170 
00172 
00174 
00176 
001 7T 
W18T 
00190 
00192 
001 9T 
0020T 
00210 
00212 
00214 
00215 
00216 
00218 
0021T 
00220 
00222 
0023T 
0024T 


C  . 

C  1. 

S  . 
C 

C  . 

C  . 

e  . 

T  . 

N  . 

N  . 

N  . 

N  . 
A 

N  . 

N  . 

N  . 

T  . 

T  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

T  . 

N  . 

N  . 

N  . 

T  . 

N  . 

N  . 

C  . 

C  . 

E  . 

S  . 

N  . 

C  . 

E  . 

A  . 

N  . 

N  . 

C  . 

C  . 

N  . 

N  . 

C  . 

N  . 

N  . 

A  . 

C  . 


Endovas  repr  abdo  ao  aneurys 
Endovas  repr  atxJo  ao  aneurys 

Cervicography  

Perc  cath  stent/brain  cv  art 

Perc  cath  stent/brain  cv  art 

Perc  cath  stent/brain  cv  art 

Upper  gi  endoscopy  w/suture  .. 

Endometrial  cryoabiation  

Anesth,  salivary  gland 

Anesth,  repair  of  cleft  lip 

Anesth,  blepharoplasty  

Anesth,  electroshock 

Tb  test,  gamma  interferon  

Anesth,  ear  surgery  

Anesth,  ear  exam 

Anesth,  tympanotomy  

Osteochondral  knee  autograft  . 
Osteochondral  knee  allograft  ... 

Anesth,  procedures  on  eye 

Anesth,  lens  surgery  

Anesth,  comeal  transplant  

Anesth,  vitreoretinal  surg  

Anesth,  iridectomy  

Anesth,  eye  exam  

Meniscal  transplant,  knee  

Anesth,  nose/sinus  surgery  

Anesth,  nose/sinus  surgery  

Anesth,  biopsy  of  nose  

Thermotx  choroid  vase  lesion  .. 
Anesth,  procedure  on  mouth  ... 

Anesth,  cleft  palate  repair 

Anesth,  pharyngeal  surgery  

Anesth,  pharyngeal  surgery  

Photocoagulat  macular  drusen 
Transcranial  magnetic  sfimul  ... 
Anesth,  face/skull  bone  surg  ... 

Anesth,  facial  bone  surgery  

Extracorp  shock  wave  tx,  ms  ... 

Extracorp  shock  wave  tx,  ft  

Anesth,  open  head  surgery  

Anesth,  skull  drainage  

Anesth,  skull  drainage  

Anesth,  skull  repair/fract  

Anesth,  head  vessel  surgery  ... 
Anesth,  special  head  surgery  .. 

Fetal  oximetry,  tmsvag/cen/ 

Anesth,  intrcm  nerve 

Anesth,  head  nerve  surgery  .... 

Phenotype  drug  test,  hiv  1  

Transcath  cardiac  reduction  .... 


1501 


1557 


0041 
0041 


27.2538 
27.2538 


$25.00 


$1,850.00 


$1,479.58 
$1,479.58 


0041 


0235 


27.2538 


4.9900 


$1,479.58 


$270.90 


$5.00 


$370.00 


$295.92 
$295.92 


$695.92 


$72.04 


$54.18 


0215 


0.6390 


$34.69 


$15.76 


$6.94 


OPT  codes  and 
Copyright  America  i 


de  icnptions 


only  are  copyright  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association  All  rights  reserved. 
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ADDENDUM  B.     PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 

CPT/ 
HCPCS 

Status 
indicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National             Minimum 
unadjusted        unadjusted 
copayment         copayment 

0025T  

0026T  

S   V 

A  

T 

N  

N  

N  

A 

Ultrasonic  pachymetry  

Measure  remnant  lipoproteins  

0230 
1547 

ft 


....... 

0.7379 

$40.06 

$14.97 

$8.01 

0027T  

Endoscopic  epidural  lysis  

$850.00 

$170.00 

0028T  

Dexa  body  composition  study 

0029T  

Magnetic  tx  for  incontinence  

00300  

Anesth,  head/neck/ptrunk  

Antiprofhrombin  antibody 

0030T  

0031T  

N 

N  

N  

N  

N  

C  

C  

N 

N  

C  

C  

C  

C 

C  

N  

N  

C 

C  

C  

Speculoscopy  

00320  

Anesth,  neck  organ  surgery 

00322  

Anesth,  biopsy  of  thyroid  

00326  

Anesth,  larynx/trach,  <  1  yr 

Speculoscopy  w/direct  sample  

0032T  

0033T  

- 

Endovasc  taa  repr  inci  subcl  

i ,. 

0034T  

Endovasc  taa  repr  w/o  subcl  

00350  

Anesth,  neck  vessel  surgery 

Ar>esth,  neck  vessel  surgery 

Insert  endovasc  prosth,  taa  

Endovasc  prosth,  taa,  add-on 

Artery  transpose/endovas  taa 

00352  

■ 

0035T  

0036T  

0037T  

0038T  

Rad  endovasc  taa  rpr  w/cover 

0039T  

Rad  s/i,  endovasc  taa  repair 

Anesth,  skin,  ext/per/atrunk  

Anesth,  surgery  of  breast  

00400  

00402  

00404  

Anesth,  surgery  of  breast  

00406  

Anesth,  surgery  of  breast  

.«... 

0040T  

Rad  s/i,  endovasc  taa  prosth 

00410  

N  

Anesth,  con^ect  heart  rhythm  

0041T  

A  :. 

N  

A  

N  

N  

C  

N  

N  :..; 

N  

C  

N  

N  

N  

C  

N  

H 

N  

N  

N  

N  

C  

N  

C  

C  

C  

N  

N  

C 

C 

N  

N  

C  

N  

C  

N  

C  

N  

C  

C  

Detect  ur  infect  agnt  w/cpas  

0042T  

Ct  perfusion  w/contrast,  cbf  

Co  expired  gas  analysis  

0043T  

0044T  

Whole  body  photography 

00450  

Anesth,  surgery  of  shoulder 

00452  

Anesth,  surgery  of  shoulder 

00454  

Anesth,  collar  bone  biopsy  

Anesth,  removal  of  rib 

00470  

00472  

Anesth,  chest  wall  repair  

Anesth,  surgery  of  rib(s) 

00474  



00500  

Anesth,  esophageal  surgery 

00520  

Anesth,  chest  procedure  

00522  

Anesth,  chest  lining  biopsy  

00524  

Anesth,  chest  drainage 

Anesth,  chest  partition  view 

Anesth,  pacemaker  insertion  

00528  

* 

00530  

00532  

Anesth,  vascular  access  

Anesth,  cardioverter/defib  

Anesth,  cardiac  electrophys 

Anesth,  trach-bronch  reconst 

00534  

00537  

00539  

00540  

Anesth,  chest  surgery  

Anesth,  one  lung  ventilation  

00541  

- 

00542  

Anesth,  release  of  lung 

Anesth,  chest  lining  removal 

00544  

00546  

Anesth,  lung,chest  wall  surg 

Anesth,  trachea, bronchi  surg 

Anesth,  stemal  debridement 

00548  

00550  

00560  

Anesth,  open  heart  surgery  

Anesth,  open  heart  surgery  

Anesth,  heart  proc  w/pump 

Anesth,  cabg  w/o  pump  

00562  

00563  

00566  

00580  

Anesth,  heart/lung  transpint 

00600  

Anesth,  spine,  cord  surgery 

Anesth,  sitting  procedure  

00604  

00620  

Anesth,  spine,  cord  surgery 

Anesth,  removal  of  nerves 

Anesth,  spine,  cord  surgery 

Anesth,  removal  of  nerves 

Anesth  for  chemonucleolysis 

00622  

^ 

00630 

00632  

. 

00634  

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/OFARS  Apply 
Copyright  Amencan  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 


00635 
00640 
00670 
00700 
00702 
00730 
00740 
00750 
00752 
00754 
00756 
00770 
00790 
00792 
00794 
00796 
00797 
00800 
00802 
00810 
00820 
00830 
00832 
00834 
00836 
00840 
00842 
00844 
00846 
00848 
00851 
00860 
00862 
00864 
00865 
00866 
00868 
00870 
00872 
00873 
00880 
00882 
00902 
00904 
00906 
00908 
00910 
00912 
00914 
00916 
00918 
00920 
00921 
00922 
00924 
00926 
00928 
00930 
00932 
00934 
00936 
00938 
00940 
00942 
00944 
00948 


Status 
im  licator 


N 

N 

C 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

C 

C 

C 

N 

N 

C 

N 

N 

N 

N 

N 

N 

N 

N 

C 

C 

C 

N 

N 

N 

C 

C 

C 

C 

N 

N 

N 

N 

C 

N 

C 

N 

C 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

C 

N 

C 

C 

C  . 

N 

N 

N 

C 

N 


CPT  codes  and 
Copyright  Amefic^ 


Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004--Continued 


Condition 


Description 


Anesth,  lumtjar  puncture 

Anesth,  spine  manipulation  .... 
Anesth,  spine,  cord  surgery  ... 
Anesth,  atxJominal  wall  surg  .. 

Anesth,  for  liver  biopsy  

Anesth,  abdominal  wall  surg  .. 

Anesth,  upper  gi  visualize 

Anesth,  repair  of  hernia  

Anesth,  repair  of  hemia  

Anesth,  repair  of  hemia  '.. 

Anesth,  repair  of  hemia  

Anesth,  blood  vessel  repair  ... 
Anesth,  surg  upper  abdomen 
Anesth,  hemorr/excise  liver  ... 

Anesth,  pancreas  removal  

Anesth,  for  liver  transplant 

Anesth,  surgery  for  ot>esity  .... 
Anesth,  atxfominal  wall  surg  .. 

Anesth,  fat  layer  removal 

Anesth,  low  intestine  scope  ... 
Anesth,  atxfominal  wall  surg  .. 

Anesth,  repair  of  hemia  

Anesth,  repair  of  hemia  

Anesth,  hemia  repair<  1  yr  .... 
Anesth  hemia  repair  preemie 
Anesth,  surg  lower  atxjomen  . 

Anesth,  amniocentesis 

Anesth,  pelvis  surgery  

Anesth,  hysterectomy  

Anesth,  pelvic  organ  surg  

Anesth,  tubal  ligation  

Anesth,  surgery  of  atxlomen  . 

Anesth,  kidney/ureter  surg  

Anesth,  removal  of  bladder  .... 
Anesth,  removal  of  prostate  ... 
Anesth,  removal  of  adrenal  .... 

Anesth,  kidney  transplant  

Anesth,  bladder  stone  surg  .... 
Anesth  kidney  stone  destruct 
Anesth  kidney  stone  destruct 
Anesth,  abdomen  vessel  surg 
Anesth,  major  vein  ligation  .... 

Anesth,  anorectal  surgery 

Anesth,  perineal  surgery 

Anesth,  removal  of  vulva  

Anesth,  removal  of  prostate  ... 

Anesth,  bladder  surgery 

Anesth,  bladder  tumor  surg  ... 
Anesth,  removal  of  prostate  ... 

Anesth,  bleeding  control  

Anesth,  stone  removal  

Anesth,  genitalia  surgery  

Anesth,  vasectomy 

Anesth,  sperm  duct  surgery  ..; 

Anesth,  testis  exploration 

Anesth,  removal  of  testis  

Anesth,  removal  of  testis  ....... 

Anesth,  testis  suspension  

Anesth,  amputation  of  penis  .. 
Anesth,  penis,  nodes  removal 
Anesth,  penis,  nodes  removal 
Anesth,  insert  penis  device  .... 
Anesth,  vaginal  procedures  ... 
Anesth,  surg  on  vag/urethral  . 
Anesth,  vaginal  hysterectomy 
Anesth,  repair  of  cervix 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


d^riptions  only  are  copynght  American  Medical  Association.  All  Rights  Resereed.  Applicabte  FARS/DFARS  Apply 
Dental  Assoaation  All  nghts  resen/ed 
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Addendum  B.— Payment  Status  6y  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 
Indicator 

Condition 

Description 

APC 

Relative 
weight 

1 

Payment 
rate 

National             Minimum 
unadjusted        unadjusted 
copayment    |    copayment 

00950  

N  

N  

N 

N  

N  

C  

C  

N  

N  

N  

Anesth,  vaginal  endoscopy 

...?.... 

00952  

Anesth,  hysteroscope/graph  

Anesth,  bone  aspirate/bx 

01112  

01120  

Anesth,  pelvis  surgery  

Anesth,  body  cast  procedure 

Anesth,  amputation  at  pelvis  

01130  

01140  

01150 

Anesth,  pelvic  tumor  surgery  

Anesth,  pelvis  procedure  

■ 

01160  

L 

01170  

Anesth,  pelvis  surgery  

01180 

Anesth,  pelvis  nerve  removal  

01190 

C  

N  

N  

N  

C  

C  

N  

N  

N  

C  

C  

N  

N  

N  

C 

C 

N  ;. 

N  

N  

Anesth,  pelvis  nerve  removal  

01200  

Anesth,  hip  joint  procedure  

01202  

Anesth,  arthroscopy  of  hip 

01210  

Anesth,  hip  joint  surgery  

01212  

Anesth,  hip  disartk:ulation 

01214  

Anesth,  hip  arthroplasty 

-- 

01215  

Anesth,  revise  hip  repair 

01220  

Anesth,  procedure  on  femur  

Anesth,  surgery  of  femur  

01230  

01232  

Anesth,  amputation  of  femur  

01234  

Anesth,  radical  femur  surg 

Anesth,  upper  leg  surgery  

01250  

01260  

Anesth,  upper  leg  veins  surg 

Anesth,  thigh  arteries  surg 

01270  

01272 

Ar>esth,  femoral  artery  surg  

01274  

Anesth,  femoral  emtx)lectomy  

Anesth.  knee  area  surgery  

Anesth,  knee  area  procedure  

Anesth,  knee  area  surgery  

Anesth,  knee  joint  procedure 

01320  

01340  



01360  

01380 

N  

N  

N  

N  

N  

C  

C 

N  

N 

N  

N  

C  

C  

N 

N  

N  

N  

N  

N  

N  

01382  

Anesth,  knee  arthroscopy  

Anesth,  knee  area  procedure  

Anesth,  knee  area  surgery  

Anesth,  knee  joint  surgery 

Anesth,  knee  arthroplasty 

Anesth,  amputation  at  knee 

01390  

01392  

01400  

01402  

01404  

01420  

Anesth,  knee  joint  casting  , 

01430  

Anesth,  knee  veins  surgery  

Anesth,  knee  vessel  surg  

Anesth,  knee  arteries  surg 

Anesth,  knee  artery  surg  



01432  

01440  

••••••••••^ 

01442  

01444  

Anesth,  knee  artery  repair  

Anesth,  lower  leg  procedure 

01462  

01464 

Anesth,  ankle  arthroscopy  

Anesth,  lower  leg  surgery 

01470  

01472  

Anesth,  achilles  tendon  surg  

Anesth,  lower  leg  surgery  

01474  

01480  

Anesth,  lower  leg  bone  surg 

01482  

Anesth,  radical  leg  surgery  

' 

01484  

N  

C  ...: 

N 

N  

C  

N  

N  

N  

N  

N  

N  

C  

C 

C  

C  

N  

C  

Anesth,  lower  leg  revision 

Anesth,  ankle  replacement  

01486 

01490  

Anesth,  lower  leg  casting 

01500  

Anesth,  leg  arteries  surg 

Anesth,  Iwr  leg  embolectomy 

01502  

01520  

Anesth,  lower  leg  vein  surg  

Anesth,  lower  leg  vein  surg  

Anesth,  surgery  of  shoulder 

01522 

01610  

01620  

Anesth,  shoulder  procedure 

01622 

Anesth,  shoulder  arthroscopy 

Anesth,  surgery  of  shoulder 

01630  

01632  

Anesth,  surgery  of  shoulder 

01634  

Anesth,  shoulder  joint  amput 

01636  

Anesth,  forequarter  amput  

Anesth,  slioulder  replacement  

01638  

01650  

Anesth,  shoulder  artery  surg  

01652  

Anesth,  shoulder  vessel  surg  

CPT  codes  and  descriptions  only  are  copyright  Anierican  Medical  Association.  All  Rights  Reseived.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  resenred. 
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Addendum 


3.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
ir  dicator 


Condition 


Description 


ARC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


01654 
01656 
01670 
01680 
01682 
01710 
01712 
01714 
01716 
01730 
01732 
01740 
01742 
01744 
01756 
01758 
01760 
01770 
01772 
01780 
01782 
01810 
01820 
01829 
01830 
01832 
01840 
01842 
01844 
01850 
01852 
01860 
01905 
01916 
01920 
01922 
01924 
01925 
01926 
01930 
01931 
01932 
01933 
01951 
01952 
01953 
01960 
01961 
01962 
01963 
01964 
01967 
01968 
01969 
01990 
01991 
01992 
01995 
01996 
01999 
10021 
10022 
10040 
10060 
10061 
10080 


Anesth,  stioulder  vessel  surg  ... 

Anesth,  ami-leg  vessel  surg  

Anesth,  shoulder  vein  surg  

Anesth,  shoulder  casting  

Anesth,  airplane  cast  

Anesth,  elbow  area  surgery 

Anesth,  uppr  arm  tendon  surg  .. 
Anesth,  uppr  arm  tendon  surg  .. 
Anesth,  biceps  tendon  repair  .... 

Anesth,  uppr  arm  procedure 

Anesth,  eltjow  arthroscopy  

Anesth,  upper  arm  surgery  

Anesth,  humerus  surgery 

Anesth,  humerus  repair  

Anesth,  radical  humerus  surg  ... 

Anesth,  humeral  lesion  surg  

Anesth,  elbow  replacement  

Anesth,  uppr  arm  artery  surg  .... 
Anesth,  uppr  arm  embolectomy 
Anesth,  upper  arm  vein  surg  .... 
Anesth,  uppr  arm  vein  repair  .... 

Anesth,  lower  arm  surgery 

Anesth,  lower  arm  procedure  ... 
Anesth,  dx  wrist  aithroscopy  ... 

Anesth,  lower  arm  surgery 

Anesth,  wrist  replacement  

Anesth,  Iwr  arm  artery  surg  

Anesth,  Iwr  arm  embolectomy  .. 

Anesth,  vascular  shunt  surg  

Anesth,  lower  arm  vein  surg  

Anesth,  Iwr  arm  vein  repair , 

Anesth,  lower  arm  casting  

Anes,  spine  inject,  x-ray/re  

Anesth,  dx  arleriography 

Anesth,  catheterize  heart 

Anesth.  cat  or  MRI  scan  

Anes.  ther  interven  rad,  art 

Anes,  ther  interven  rad,  car  , 

Anes,  tx  interv  rad  hrt/cran  , 

Anes,  ther  inten/en  rad,  vei 

Anes,  ther  interven  rad,  tip  , 

Anes,  tx  interv  rad,  th  vein  ........ 

Anes,  tx  interv  rad,  cran  v  

Anesth,  burn,  less  4  percent 

Anesth,  burn,  4-9  percent 

Anesth,  burn,  each  9  percent  ... 

Anesth,  vaginal  delivery 

Anesth,  cs  delivery , 

Anesth,  emer  hysterectomy  

Anesth,  cs  hysterectomy 

Anesth,  abortion  procedures  ..... 

Anesth/analg,  vag  delivery 

Anes/analg  cs  deliver  add-on  .. 
Anesth/analg  cs  hyst  add-on  .... 

Support  for  organ  donor 

Anesth,  nerve  block/inj 

Anesth,  n  block/inj,  prone  

Regional  anesthesia  limb 

Manage  daily  drug  therapy  

Unlisted  anesth  procedure 

Fna  w/o  inrage  

Fna  w/image  

Acne  surgery 

Drainage  of  skin  abscess  

Drainage  of  skin  abscess  

Drainage  of  pilonidal  cyst  


0002 
0002 
0010 
0006 
0006 
0006 


1.0937 
1.0937 
0.6806 
1.7487 
1.7487 
1.7487 


$59.38 
$59.38 
$36.95 
$94.94 
$94.94 
$94.94 


$10.08 
$24.12 
$24.12 
$24.12 


$11.88 
$11.88 
$7.39 
$18.99 
$18.99 
$18.99 


OPT  codes  and 
Copynght 


d  >scfi! 


riptions  only  are  copynght  American  Medical  Association.  Ail  Rights  Resen/ed  Applicatile  FARS/DFARS  Apply 
Amenc^n  Dental  Assoaation  AH  nghts  reserved. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


10081 

10120 

10121 

10140 

10160 

10180. 

11000. 

11001  . 

11010. 

11011  . 

11012. 

11040. 

11041  . 

11042. 

11043. 

11044. 

11055. 

11056  . 

11057. 

11100. 

11101  . 

11200. 

11201  . 

11300. 

11301  . 

11302. 

11303. 

11305.. 

11306  .. 

11307.. 

11308.. 

11310.. 
11311  .. 

11312.. 

11313  .. 
11400.. 
11401  .. 
11402.. 
11403.. 
11404.. 
11406.. 
11420.. 
11421  .. 
11422.. 
11423.. 
11424.. 
11426.. 
11440.. 
11441  .. 
11442.. 
11443... 
1T444  ... 
11446... 
11450... 
11451  ... 
11462... 
11463... 
11470... 
11471  ... 
11600... 
11601  ... 
11602... 
11603... 
11604... 
11606... 
11620... 


Status 
indk:ator 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T  . 

T  . 

T  . 

T  . 

T  , 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  .. 
T  .. 
T  ., 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
t  .. 
T  .. 
T  .. 
T  .. 
T  ... 


Condition 


Description 


Drainage  of  pilonidal  cyst  

Remove  foreign  tx)dy 

Remove  foreign  body 

Drainage  of  hematoma/flukj  .. 
Puncture  drainage  of  leskjn  .. 
Complex  drainage,  wound  .... 

Debride  infected  skin  

Debride  infected  skin  add-on 

Debride  skin,  fx  

Debride  skin/muscle,  fx  

Debride  skin/muscle/lx)ne,  fx 

Debride  skin,  partial  

Debride  skin,  full  

Debride  skin/tissue 

Debride  tissue/musde 

Debride  tissue/muscle/bone  .. 

Trim  skin  lesion  

Trim  skin  lesions,  2  to  4  

Trim  skin  lesions,  over  4 

Bk)psy  of  skin  lesion  

Biopsy,  skin  add-on  

Removal  of  skin  tags  

Remove  skin  tags  add-on 

Shave  skin  lesran 

Shave  skin  lesion 

Shave  skin  lesron 

Shave  skin  lesion  

Shave  skin  lesion 

Shave  skin  lesion  

Sfiave  skin  leskjn  

Shave  skin  lesion 

Shave  skin  lesk>n  „.. 

Shave  skin  lesion 

Shave  skin  leskjn 

Shave  skin  lesron , 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesk>n 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  leskjn 

Removal  of  skin  lesron 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesk>n 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesk>n 

Removal  of  skin  leskin 

Removal,  sweat  gland  lesion  .. 
Removal,  sweat  gland  lesion  .. 
Removal,  sweat  gland  lesion  .. 
Removal,  sweat  gland  lesion  .. 
Removal,  sweat  gland  lesion  .. 
Removal,  sweat  gland  lesion  .. 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  leswn 

Removal  of  skin  lesion 


apc 


0007 

0006 

0021 

0007 

0018 

0007 

0015 

0012 

0022 

0022 

0022 

0015 

0015 

0016 

0016 

0682 

0012 

0012 

0012 

0018 

0018 

0013 

0015 

0012 

0012 

0012 

0015 

0013 

0013 

0013 

0013 

0013 

0013 

0013 

0016 

0019 

0019 

0019 

0020 

0020 

0021 

0020 

0020 

0020 

0020 

0021 

0022 

0019 

0019 

0020 

0020 

0020 

0022 

0022 

0022 

0022 

0022 

0022 

0022 

0019 

0019 

0019 

0020 

0020 

0021 

0020 


Relative 
weight 


11.4943 
1.7487 
14.5749 
11.4943 
0.9567 
11.4943 
1.5832 
0.8203 
18.6725 
18.6725 
18.6725 
1.5832 
1.5832 
2.7343 
2.7343 
7.6815 
0.8203 
0.8203 
0.8203 
0.9567 
0.9567 
1.1420 
1.5832 
0.8203 
0.8203 
0.8203 
1.5832 
1.1420 
1.1420 
1.1420 
1.1420 
1.1420 
1.1420 
1.1420 
2.7343 
3.9807 
3.9807 
3.9807 
7.3105 
7.3105 
14.5749 
7.3105 
7.3105 
7.3105 
7.3105 
14.5749 
18.6725 
3.9807 
3.9807 
7.3105 
7.3105 
7.3105 
18.6725 
18.6725 
18.6725 
18.6725 
18.6725 
18.6725 
18.6725 
3.9807 
3.9807 
3.9807 
7.3105 
7.3105 
14.5749 
7.3105 


Payment 
rate 


$624.01 
$94.94 
$791.26 
$624.01 
$51.94 
$624.01 
$85.95 
$44.53 
$1,013.71 
$1,013.71 
$1,013.71 
$85.95 
$85.95 
$148.44 
$148.44 
$417.02 
$44.53 
$44.53 
$44.53 
$51.94 
$51.94 
$62.00 
$85.95 
$44.53 
$44.53 
$44.53 
$85.95 
$62.00 
$62.00 
$62.00 
$62.00 
$62.00 
$62.00 
$62.00 
$148.44 
$216.11 
$216.11 
$216.11 
$396.88 
$396.88 
$791.26 
$396  88 
$396.88 
$396.88 
$396.88 
$791.26 
$1,013.71 
$216.11 
$216.11 
$396.88 
$396.88 
$396.88 
$1,013.71 
$1,013.71 
$1,013.71 
$1,013.71 
$1,013.71 
$1,013.71 
$1,013.71 
$216.11 
$216.11 
$216.11 
$396.88 
$396.88 
$791.26 
$396.88 


National 
unadjusted 
copayment 


$20.35 
$11.18 
$354.45 
$354.45 
$354.45 
$20  35 
$20.35 
$57.31 
$57.31 
$174.57 
$11.18 
$11.18 
$11.18 
$16.04 
$16.04 
$14.20 
$20.35 
$1i.18 
$11.18 
$11.18 
$20.35 
$14.20 
$14.20 
$14.20 
$14.20 
$14.20 
$14.20 
$14.20 
$57.31 
$71.87 
$71.87 
$71.87 
$113.25 
$113.25 
$219.48 
$113.25 
$113.25 
$113.25 
$113.25 
$219.48 
$354.45 
$71.87 
$71.87 
$113.25 
$113.25 
$113.25 
$35445 
$354  45 
$354.45 
$354.45 
$354.45 
$354.45 
$354.45 
$71.87 
$71.87 
$71.87 
$113.25 
$113.25 
$219.48 
$113.25 


Minimum 
unadjusted 
copayment 


$124.80 
$18.99 
$158.25 
$124.80 
$10.39 
$12480 
$17.19 
$8.91 
$202.74 
$202.74 
$202.74 
$17.19 
$17.19 
$29.69 
$29  69 
$33.40 
$8.91 
$8.91 
$8.91 
$1039 
$10.39 
$12.40 
$17.19 
$8.91 
$8.91 
$8.91 
$17.19 
$12.40 
$12.40 
$12.40 
$12.40 
$12.40 
$12.40 
$12.40 
$29.69 
$43.22 
$43.22 
$43.22 
$79  38 
$79.38 
$158.25 
$79.38 
$79.38 
$79.38 
$79.38 
$158  25 
$202.74 
$43.22 
$43.22 
$79.38 
$79.38 
$79.38 
$20274 
$202  74 
$202  74 
$20274 
$202.74 
$202.74 
$202  74 
$43.22 
$43.22 
$43.22 
$79.38 
$79.38 
$158.25 
$79.38 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicabte  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  AN  rights  resenred. 
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Addendum  J.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004^-Continued 


CPT/ 
HCPCS 


11621  . 

11622  . 
11623. 
11624. 
11626. 

11640  . 

11641  . 
11642. 
11643. 
11644. 
11646. 

11719  . 

11720  . 

11721  . 
11730  . 
11732  . 
11740  . 
11750  . 
11752  . 
11755. 
11760  . 
11762. 
11765  . 

11770  . 

11771  . 

11772  . 
11900. 
11901  . 
11920. 
11921  . 
11922. 
11950. 
11951  . 
11952. 
11954. 
11960. 
11970. 
11971  . 
11975. 

J 1976. 
11977  . 
11980. 
11981  . 
11982. 
11983. 

12001  . 

12002  . 
12004  . 
12005. 
12006. 
12007. 
12011  . 
12013. 
12014 
12015. 
12016 
12017 
12018 
12020 
12021 
12031 
12032 
12034 
12035 
12036 
12037 


:  latus 
in  licator 


CPTsodesand 
Copyhght  Amencin 


T 


Condition 


Description 


Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  leskxi 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Removal  of  skin  lesion 

Trim  nail(s)  

Debride  nail,  1-5  

Debride  nail,  6  or  more 

Removal  of  nail  plate  

Remove  nail  plate,  add-on 

Drain  blood  from  under  nail  .... 

Removal  of  nail  bed  

Remove  nail  bed/finger  tip 

Biopsy,  nail  unit 

Repair  of  nail  bed  

Reconstruction  of  nail  t)ed  

Excision  of  nail  fold,  toe 

Removal  of  pilonidal  lesion 

Removal  of  pilonidal  lesion 

Removal  of  pilonidal  lesion 

Injection  into  skin  lesions 

Added  skin  lesions  injection  ... 

Correct  skin  color  defects  

Correct  skin  color  defects  

Correct  skin  color  defects  

Therapy  for  contour  defects  .... 
Tfierapy  for  contour  defects  .... 
Tfierapy  for  contour  defects  .... 
Therapy  for  contour  defects  .... 

Insert  tissue  expander(s)  

Replace  tissue  expander  

Remove  tissue  expander(s)  .... 

Insert  contraceptive  cap 

Removal  of  contraceptive  cap 
Removal/reinsert  contra  cap  ... 

Implant  hormone  pellet(s)  

Insert  drug  implant  device  

Remove  drug  implant  device  .. 
Remove/insert  drug  implant  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound{s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 

Repair  superficial  wound(s) 

Repair  superficial  wound(s)  .... 
Repair  superficial  wound(s)  .... 

Closure  of  split  wound  

Closure  of  split  wound  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  , 

Layer  closure  of  wound(s)  , 

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  

Layer  closure  of  wound(s)  


ARC 


0019 
0020 
0020 
0021 
0022 
0020 
0020 
0020 
0020 
0021 
0022 
0009 
0009 
0009 
0013 
0012 
0009 
0019 
0022 
0019 
0024 
0024 
0015 
0022 
0022 
0022 
0012 
0012 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0027 
0027 
0022 

0019 

0340 
0340 
0340 
0340 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0025 


Relative 
weight 


3.9807 

7.3105 

7.3105 

14.5749 

18.6725 

7.3105 

7.3105 

7.3105 

7.3105 

14.5749 

18.6725 

0.6597 

0.6597 

0.6597 

1.1420 

0.8203 

0.6597 

3.9807 

18.6725 

3.9807 

1.7847 

1.7847 

1.5832 

18.6725 

18.6725 

18.6725 

0.8203 

0.8203 

1.7847 

1.7847 

1.7847 

1.7847 

1.7847 

1.7847 

1.7847 

15.8319 

15.8319 

18.6725 

3.9807 

0.6232 
0.6232 
0.6232 
0.6232 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
1.7847 
6.2703 


Payment 
rate 


$216.11 

$396.88 

$396.88 

$791.26 

$1,013.71 

$396.88 

$396.88 

$396.88 

$396.88 

$791 .26 

$1,013.71 

$35.81 

$35.81 

$35.81 

$62.00 

$44.53 

$35.81 

$216.11 

$1,013.71 

$216.11 

$96.89 

$96.89 

$85.95 

$1,013.71 

$1,013.71 

$1,013.71 

$44.53 

$44.53 

$96.89 

$96.89 

$96.89 

$96.89 

$96.89 

$96.89 

$96.89 

$859.50 

$859.50 

$1,013.71 

$216.11 

$33.83 
$33.83 
$33.83 
$33.83 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$96  89 
$g&89 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$96.89 
$340.41 


National 
unadjusted 
copayment 


$71.87 

$113.25 

$113.25 

$219.48 

$354.45 

$113.25 

$113.25 

$113.25 

$113.25 

$219.48 

$354.45 

$8.34 

$8.34 

$8.34 

$14.20 

$11.18 

$8.34 

$71.87 

$354.45 

$71.87 

$34.75 

$34.75 

$20.35 

$354.45 

$354.45 

$354.45 

$11.18 

$11.18 

$34.75 

$34.75 

$34.75 

$34.75 

$34.75 

$34.75 

$34.75 

$329.72 

$329.72 

$354.45 


Minimum 
unadjusted 
copayment 


$71.87 


$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$34.75 
$115.49 


$43.22 

$79.38 

$79.38 

$158.25 

$202.74 

$79.38 

$79.38 

$79.38 

$79.38 

$158.25 

$202.74 

$7.16 

$7.16 

$7.16 

$12.40 

$8.91 

$7.16 

$43.22 

$202.74 

$43.22 

$19.38 

$19.38 

$17.19 

$202.74 

$202.74 

$202.74 

$8.91 

$8.91 

$19.38 

$19.38 

$19.38 

$19.38 

$19.38 

$19.38 

$19.38 

$171.90 

$171.90 

$202.74 


$43.22 


$6.77 
$6.77 
$6.77 
$6.77 
$19.38 
$19  38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$19.38 
$68.08 


di  scnptions  only  are  copyright  American  Medical  Association  AH  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
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Addendum  B.-^ayment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
Indicator 


Condition 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


12041 
12042 
12044 
12045 
12046 
12047 
12051 
12052 
12053 
12054 
12055 
12056 
12057 
13100 
13101 
13102 
13120 
13121 
13122 
13131 
13132 
13133 
13150 
13151 
13152 
13153 
13160 
14000 
14001 
14020 
14021 
14040 
14041 
14060 
14061 
14300 
14350 
15000 
15001 
15050 
15100 
15101 
15120 
15121 
15200 
15201 
15220 
15221 
15240 
15241 
15260 
15261 
15342 
15343 
15350 
15351 
15400 
15401 
15570 
15572 
15574 
15576 
15600 
15610 
15620 
15630 


T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  .... 

T  

T  V. 

T  

T  „.. 

T- 

T' 

T  

t* 

T  .... 


Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Layer  closure  of  wound(s)  .. 
Repair  of  wound  or  lesion  ... 
Repair  of  wound  or  lesion  ... 
Repair  wound/lesion  add-on 
Repair  of  wound  or  lesion  ... 
Repair  of  wound  or  lesion  ... 
Repair  wound/lesion  add-on 
Repair  of  wound  or  lesion  ... 
Repair  of  wound  or  lesion  ... 
Repair  wound/lesion  add-on 
Repair  of  wound  or  lesion  ... 
Repair  of  wound  or  lesion  ... 
Repair  of  wound  or  lesion  ... 
Repair  wound/lesion  add-on 

Late  closure  of  wound  

Skin  tissue  rearrangement  .. 
Skin  tissue  rearrangement  .. 
Skin  tissue  rearrangement  .. 
Skin  tissue  rearrangement  .. 
Skin  tissue  rearrangement  .. 
Skin  tissue  rearrangement  .. 
Skin  tissue  rearrangement  .. 
Skinjissue  rearrangement  .. 
Sklfitissue  rearrangement  .. 
Skin  tissue  rearrangement  .. 

Skin  graft 

Skin  graft  add-on  

Skin  pinch  graft  

Skin  split  graft  

Skin  split  graft  add-on 

Skin  split  graft  

Skin  split  graft  add-on 

Skin  full  graft  

Skin  full  graft  add-on 

Skin  full  graft  

Skin  full  graft  add-on 

Skin  full  graft  , 

Skin  full  graft  add-on , 

Skin  full  graft  

Skin  full  graft  add-on 

Cultured  skin  graft,  25  cm  ... 
Culture  skn  graft  addl  25  cm 

Skin  homograft 

Skin  homograft  add-on  

Skin  heterograft 

Skin  heterograft  add-on  

Form  skin  pedicle  flap 

Form  skin  pedicle  flap 

Form  skin  pedksle  flap 

Form  skin  pedicle  flap 

Skin  graft 

Skin  graft 

Skin  graft 

Skin  graft 


0024 
0024 
0024 
0024 
0024 
0025 
0024 
0024 
0024 
0024 
0024 
0024 
0025 
0025 
0025 
0024 
0024 
0024 
0024 
0024 
0024 
0024 
0025 
0024 
0025 
0024 
0027 
0027 
0027 
0027 
0027 
0027 
0027 
0027 
0027 
Q027 
0027 
0025 
0025 
0025 
0027 
0027 
0027 
0027 
0027 
0025 
0027 
0025 
0027 
0025 
0027 
0025 
0024 
0024 
0686 
0027 
0025 
0025 
0027 
0027 
0027 
0027 
0027 
0027 
0027 
0027 


1.7847 

1.7847 

1.7847 

1.7847 

1.7847 

6.2703 

1.7847 

1.7847 

1.7847 

1.7847 

1.7847 

1.7847 

'  6.2703 

6.2703 

6.2703 

1.7847 

1.7847 

1.7847 

1.7847 

1.7847 

1.7847 

1.7847 

6.2703 

1.7847 

6.2703 

1.7847 

15.8319 

15.8319 

15.8319 

15.8319 

15:8319 

15.8319 

15.8319 

15.8319 

15.8315 

15.8319 

15.8319 

6.2703 

6.2703 

6.2703 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319 

6.2703 

^15.8319 

6.2703 

15.8319 

6.2703 

15.8319 

6.2703 

1.7847 

1.7847 

17.0868 

15.8319 

6.2703 

6.2703 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319 


$96.89 

$96.89 

$96.89 

$96.89 

$96.89 

$340.41 

$96.89 

$96.89 

$96.89 

$96.89 

$9689 

$96.89 

$340.41 

$340.41 

$340.41 

$96.89 

$96.89 

$96.89 

$96.89 

$96.89 

$96.89 

$96.89 

$340.41 

$96.89 

$340.41 

$96.89 

$859.50 

$859.50 

$859  50 

S859.50 

$859  50 

S859.50- 

$859.50 

S859.50 

$859.50 

$859.50 

$859.50 

$340.41 

$340.41 

$340.41 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 

$340.41 

$859.50 

$340.41 

$859.50 

$340.41 

$859.50 

$340.41 

$96.89 

$96.89 

$927.63 

$859.50 

$340.41 

$340.41 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 


$34.75 

$34.75 

$34.75 

$34.75 

$34.75 

$115.49 

$34.75 

$34.75 

$34.75 

$34.75 

$34.75 

$34.75 

$115.49 

$115.49 

$115.49 

$34.75 

$34.75 

$34.75 

$34.75 

$34  75 

$34.75 

$34.75 

$115.49 

$34.75 

$115.49 

$34.75 

$329.72 

$329.72 

$329.72 

$329.72 

$329.72 

$329i72 

$329.72 

$329.72 

$329-72 

$329.72 

$329.72 

$115.49 

$115.49 

$115.49 

$329.72 

$329.72 

$329.72 

$329.72 

$329.72 

$115.49 

$329.72 

$115.49 

$329.72 

$115.49 

$329.72 

$115.49 

$34.75 

$34.75 

$341.70 

$329.72 

$115.49 

$115.49 

$329.72 

$329.72 

$329.72 

$329.72 

$329.72 

$329.72 

$329  72 

$329.72 


$19.38 

$19.38 

$19.38 

$19.38 

$19.38 

$68.08 

$19.38 

$1938 

$19.38 

$19.38 

$19.38 

$19.38 

S68  08 

$68.08 

$68.08 

$19.38 

$1938 

$19.38 

$19.38 

$19.38 

$19.38 

$19.38 

$68.08 

$19.38 

$68.08 

$19.38 

$171.90 

$171  90 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$171  90 

$171.90 

$171.90 

$68.08 

$68.08 

$68.08 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$68.08 

$171.90 

$68.08 

$171.90 

$68.08 

$171.90 

$68.08 

$19.38 

$19.38 

$185.53 

$171.90 

$68.08 

$68.08 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 
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CPT/ 
HCPCS 


15650 

15732 

15734 

15736 

15738 

15740 

15750 

15756 

15757 

15758 

15760 

15770 

15775 

15776 

15780 

15781 

15782 

15783 

15786 

15787 

15788 

15789 

15792 

15793 

15810 

15811 

15819 

15820 

15821 

15822 

15823 

15824 

15825 

15826 

15828 

15829 

15831 

15832 

15833 

15834 

15835 

15836 

15837 

15838. 

15839  . 

15840  . 

15841  . 

15842  . 
15845  . 

15850  . 

15851  . 

15852  . 
15860  . 
15876. 
15877. 
15878. 
15879  . 
15920  . 
15922  . 
15931  . 
15933. 

15934  . 

15935  . 

15936  . 

15937  . 
15940  . 


Status 
itn  licator 


T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 
C  . 

C  . 

C  . 

T  . 

T  . 

T  . 

T  .. 

T  . 

T  . 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

f  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T   ..; 

T  .. 

T  .. 

T  ... 

T  ... 

T  ... 

X  ... 

S  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 


CPT  codes  and 
Copyrigm  American 


.—Payment  Status  by  HCPCS  Code  and  Reuvted  Information  Calendar  Year  2004 — Continued 


Condition 


Description 


Transfer  skin  pedicle  flap 

Muscle-skin  graft,  head/neck  .. 

Muscle-skin  graft,  trunk 

Muscle-skin  graft,  arm  .,. 

Muscle-skin  graft,  leg  

Island  pedicle  flap  graft 

Neurovascular  pedicle  graft  .... 
Free  muscle  flap,  microvasc  ... 

Free  skin  flap,  microvasc 

Free  fascial  flap,  mk:rovasc  .... 

Composite  skin  graft  

Derma-fat-fascia  graft  

Hair  transplant  punch  grafts  ... 
Hair  transplant  punch  grafts  ... 

Abrasion  treatment  of  skin 

Abrasion  treatment  of  skin 

Abrasion  treatment  of  skin 

Abrasion  treatment  of  skin 

Abrasion,  lesion,  single  

Abrasion,  lesions,  add-on  

Chemical  peel,  face,  epiderm  . 
Chemical  peel,  face,  dermal  ... 

Chemical  peel,  nonfacial 

Chemical  peel,  nonfacial 

Salabrasion  

Salabrasion  ., 

Plastk;  surgery,  neck 

Revision  of  lower  eyelkj 

Revision  of  lower  eyelid 

Revision  of  upper  eyelid  

Revision  of  upper  eyelid  

Removal  of  forehead  wrinkles  . 

Removal  of  neck  wrinkles 

Removal  of  brow  wrinkles 

Removal  of  face  wrinkles 

Removal  of  skin  wrinkles  

Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 
Excise  excessive  skin  tissue  ... 

Graft  for  face  nerve  palsy 

Graft  for  face  nen/e  palsy  

Flap  for  face  nerve  palsy  

Skin  and  muscle  repair,  face  ... 

Removal  of  sutures 

Removal  of  sutures 

Dressing  change, not  for  bum  .. 

Test  for  blood  flow  in  graft 

Suction  assisted  lipectomy  

Suction  assisted  lipectomy  

Suction  assisted  lipectomy  

Suction  assisted  lipectomy  , 

Removal  of  tail  bone  uteer  .: 

Renroval  of  tail  bone  ulcer 

Remove  sacrum  pressure  sore 
Renrove  sacrum  pressure  sore 
Renrove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 
Remove  sacrum  pressure  sore 


ARC 


0027 
0027 
0027 
0027 
0027 
0027 
0027 


.Relative 
weight 


Remove  hip  pressure  sore  0022 


0027 

0027 

0025 

0025 

0022 

0022 

0022 

0016 

0012 

0013 

0012 

0015 

0012 

0012 

0016 

0016 

0025 

0027 

0027 

0027 

0027 

0027 

0027 

0027 

0027 

0027 

0022 

0022 

0022 

0022 

0025 

0020 

0020 

0020 

0020 

0027 

0027 

0027 

0027 

0016 

0012 

0340 

1501 

0027 

0027 

0027 

0027 

0022 

0027 

0022 

0022 

0027 

0027 

0027 

0027 


15.8319 
15.8319 
15.8319 
15.8319 
15.8319 
15.8319 
15.8319 


15.8319 

15.8319 

6.2703 

6.2703 

18.6725 

18.6725 

18.6725 

2.7343 

0.8203 

1.1420 

0.8203 

1.5832 

0.8203 

0.8203 

2.7343 

2.7343 

6.2703 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319 

15.8319' 

18.6725 

18.6725 

18.6725 

18.6725 

6.2703 

7.3105 

7.3105 

7.3105 

7.3105 

15.8319 

15.8319 

15.8319 

15.8319 

2.7343 

0.8203 

0.6232 

15.8319 
15.8319 
15.8319 
15.8319 
18.6725 
15.8319 
18.6725 
18.6725 
15.8319 
15.8319 
15.8319 
15.8319 
18.6725 


Payment 
rate 


$859.50 
$859.50 
$859.50 
$859.50 
$859.50 
$859.50 
$859.50 


$859.50 

$859.50 

$340.41 

$340.41 

$1,013.71 

$1,013.71 

$1,013.71 

$148.44 

$44.53 

$62.00 

$85.95 

$44.53 

$44.53 

$148.44 

$148.44 

$340.41 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 

$859.50 

$1,013.71 

$1,013.71 

$1,013.71 

$1,013.71 

$340.41 

$396.88 

$396.88 

$396.88 

$396.88 

,  $859.50 

$859.50 

$859.50 

$859.50 

$148.44 

$44.53 

$33.83 

$25.00 

$859.50 

$859.50 

$859.50 

$859.50 

$1,013.71 

$859.50 

$1,013.71 

$1,013.71 

$859.50 

$859.50 

$859.50 

$859.50 

$1,013.71 


des(  riplions 


only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Isntal  Association  All  nghts  reserved 


Natkxial 
unadjusted 
copayment 


$329.72 
$329.72 
$329.72 
$329.72 
$329.72 
$329.72 
$329.72 


$329.72 

$329.72 

$115.49 

$115.49 

$354.45 

$354.45 

$354.45 

$57.31 

$11.18 

$14.20 

$11.18 

$20.35 

$11.18 

$11.18 

$57.31 

$57.31 

$115.49 

$329.72 

$329.72 

$329.72 

$329.72 

$329.72 

$329.72 

$329.72 

$329.72 

$329.72 

$354.45 

$354.45 

$354.45 

$354.45 

$115.49 

$113.25 

$113.25 

$113.25 

$113.25 

$329.72 

$329.72 

$329.72 

$329.72 

$57.31 

$11.18 


$329.72 
$329.72 
$329.72 
$329.72 
$354.45 
$329.72 
$354.45 
$354.45 
$329.72 
$329.72 
$329.72 
$329.72 
$354.45 


Minimum 
unadjusted 
copayment 


$171.90 
$171.90 
$171.90 
$171.90 
$171.90 
$171.90 
$171.90 


$171.90 

$171.90 

$68.08 

$68.08 

$202.74 

$202.74 

$202.74 

$29.69 

$8.91 

$12.40 

$8.91 

$17.19 

$8.91 

$8.91 

$29.69 

$29.69 

$68.08 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$171.90 

$202.74 

$202.74 

$202.74 

$202.74 

$68.08 

$79.38 

$79.38 

$79.38 

$79.38 

$171.90 

$171.90 

$171.90 

$171.90 

$29.69 

$8.91 

$6.77 

$5.00 

$171.90 

$171.90 

$171.90 

$171.90 

$202.74 

$171.90 

$202.74 

$202.74 

$171.90 

$171.90 

$171.90 

$171.90 

$202.74 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 

Status 

HCPCS 

indicator 

15941  

T  

15944  

T  

15945  

T  

15946  

T  

15950  

T  

15951  

T  

15952  

T  

15953  

T  

15956  

T  

15958  

T  

15999  

T  

16000  

T  

16010  

T  

16015... 

T  

16020  

T  

16025  

T  

16030  

T  

16035  

C 

16036  

C  

17000  

T  

17003  

T  

17004  

T  

1L106 

T  

17107  

T  

17108  

T 

17110  

T  

17111  

T  

17250  

T  

17260  

T  

17261  

T  

17262  

T  

17263  

T  

17264  

T  

17266  

T  

17270  

T  ....: 

17271  

T  

17272  

T  

17273 

T  

17274  

T  

17276  

T  

17280  

T  

17281  

T  

17282  

T  

17283  

T  

17284  ..._.. 

T  

17286  

T  

17304  

T  

17305  

T  

17306  

T  

17307  

T  

17310 

T  

17340  

T 

17360  

T  

17380  

T  

17999  

T  

19000  

T  

19001  

T  

19020 

T  

19030  

N  

19100 

T  

19101  

T  

19102  

T  

19103 

T  

19110 

T  

19112 t 

T 

19120  

T  

Condition 


Description 


APC 


Relative 
weight 


D-.„.r,«,„4  National 

raTe  unadjusted 

copayment 


Minimum 
unadjusted 
copayment 


Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  hip  pressure  sore  

Remove  thigh  pressure  sore  .... 
Remove  thigh  pressure  sore  .... 
Remove  thigh  pressure  sore  .... 
Remove  thigh  pressure  sore  .... 
Remove  thigh  pressure  sore  .... 
Remove  thigh  pressure  sore  .... 

Removal  of  pressure  sore  

Initial  treatment  of  bum(s) 

Treatment  of  bum(s)  

Treatment  of  bum(s)  

Treatment  of  burn(s)  ..._ 

Treatment  of  bum(s)  

Treatment  of  bum(s)  

Incision  of  bum  scab,  initi  

Incise  bum  scab,  addl  incis  

Destroy  benign/premlg  lesion  ... 

Destroy  lesions.  2-14 

Destroy  lesions,  1 5  or  more  

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destnjct  lesion.  1-14 

Destruct  lesion.  15  or  more  

Chemical  cautery,  tissue 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  ........ 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions 

Destruction  of  skin  lesions 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions 

Destruction  of  skin  lesions  

Destruction  of  skin  lesions  ., 

Destruction  of  skin  lesions 

Chemosurgery  of  skin  lesion  ._.?. 

2  stage  mohs,  up  to  5  spec 

3  stage  mohs,  up  to  5  spec 

Mohs  addl  stage  up  to  5  spec  .. 
Extensive  skin  chemosurgery  ... 

Cryotherapy  of  skin  

Skin  peel  therapy  

Hair  removal  by  electrolysis 

Skin  tissue  procedure  

Drainage  of  breast  lesion 

Drain  breast  lesion  add-on  

Incision  of  breast  lesion  

Injection  for  breast  x-ray  

Bx  breast  percut  w/o  image , 

Biopsy  of  breast,  open 

Bx  breast  percut  w/image 

Bx  breast  percut  w/device  , 

Nipple  exploration  

Excise  breast  duct  fistula 

Removal  of  breast  lesion  


0022 
0027 
0027 
0027 
0022 
0022 
0027 
0027 
0027 
0027 
0022 
0012 
0016 
0017 
0013 
0012 
0015 


0010 
0010 
0011 
0011 
0011 
0011 
0010 
0011 
0013 
0015 
0015 
0015 
0015 
0015 
0016 
0015 
0013 
0015 
0015 
0016 
0016 
0015 
0015 
0015 
0015 
0016 
0015 
0694 
0694 
0694 
0694 
0694 
0012 
0012 
0012 
0006 
0004 
0004 
0008 

0005 
0028 
0005 
0658 
0028 
0028 
0028 


18.6725 

15.8319 

15.8319 

15.8319 

18.6725 

18.6725 

15.8319 

15.8319 

15.8319 

15.8319 

18.6725 

0:8203 

2.7343 

16.7332 

1.1420 

0.8203 

1.5832 


0.6806 
0.6806 
2.1800 
2.1800 
2.1800 
2.1800 
0.6806 
2.1800 
1.1420 
1.5832 
1.5832 
1.5832 
1.5832 
1.5832 
2.7343 
1.5832 
1.1420 
1.5832 
1.5832 
2.7343 
2.7343 
1.5832 
1.5832 
1.5832 
1.5832 
2.7343 
1  5832 
3.3272 
3.3272 
3.3272 
3.3272 
3.3272 
0.8203 
0.8203 
0.8203 
1.7487 
1.5774 
1.5774 
16.8303 

3.3675 
17.7459 
3.3675 
5.6035 
17.7459 
17.7459 
17.7459 


$1,013.71 

$859.50 

S859.50 

$859.50 

$1,013.71 

$1,013.71 

$859.50 

$859.50 

8859.50 

$859.50 

$1,013.71 

$44.53 

$148.44 

$908.43 

$62.00 

$44.53 

$85.95 


$36:95 

$36.95 

$118.35 

$118.35 

$118.35 

$118.35 

$36.95 

$118.35 

$62.00 

$85.95 

$85.95 

$85.95 

$85.95 

$85.95 

$148.44 

$85.95 

$62.00 

$85.95 

$85.95 

$148.44 

$148.44 

$85.95 

$85.95 

$85.95 

$85.95 

$148.44 

$85.95 

$180.63 

$180.63 

$180.63 

$180.63 

$180.63 

$44.53 

$44.53 

$94.94 

$85.64 

$85.64 

$913.70 

$182.82 
$963.41 
$182.82 
$304.21 
$963.41 
$963.41 
$963.41 


$354.45 

$329.72 

$329.72 

$329.72 

$354.45 

$354.45 

$329.72 

$329.72 

$329.72 

$329.72 

$354.45 

$11.18 

$57.31 

$227.84 

$14.20 

$11.18 

$20.35 


$10.08 
$10.08 
$27.88 
$27.88 
$27.88 
$27.88 
$10.08 
$27.88 
$14.20 
$20.35 
$20.35 
$20.35 
$20.35 
$20.35 
$67.31 
$20.35 
$14.20 
$20.35 
$20.35 
$57.31 
$57.31 
$20.35 
$20.35 
$20.35 
$20  35 
$57.31 
$20.35 
$72.25 
$72.25 
$72.25 
$72.25 
$72.25 
$11.18 
$11.18 
$11.18 
$24.12 
$22.10 
$22.10 


$71.59 

$303.74 

$71.59 


$303.74 
$303.74 
$303.74 


$202.74 
$171.90 
$171.90 
$171.90 
$202.74 
$202.74 
$171.90 
$171.90 
$171.90 
$171.90 
$202.74 
$8.91 

$29.69 
$181.69 

$12.40 
$8.91 

$17.19 


$7.39 

$7.39 
$23.67 
$23.67 
$23.67 
$23.67 
$7.39 
$23,671, 
$12.40 
$17.19 
$17.19 
$17.19 
$17.19 
$17.19 
$29.69 
$17.19 
$12.40 
$17.19 
$17.19 
$29  69 
$29.69 
$17.19 
$17.19 
$17.19 
$17.19 
$29.69 
$17.19 
$36.13 
$36.13 
$36.13 
$36.13 
$36.13 
$8.91 
$8.91 
$8.91 
$18.99 
$17.13 
$17.13 
$182.74 


$36.56 

$192.68 
$36  56 
$60.84 
$192.68 
$192  68 
$192.68 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Appty 
Copyright  American  Dental  Association.  All  nghts  reserved. 
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CPT/ 
HCPCS 


19125 
19126 
19140 
19160 
19162 
19180 
19182  . 
19200  . 
19220  . 
19240  . 
19260  . 

19271  . 

19272  . 
19290. 
19291 
19295  . 
19316 
19318  . 
19324 
19325 
19328  . 
19330  . 
19340. 
19342  . 
19350  . 
19355  . 
19357  . 
19361 
19364  . 

19366  . 

19367  , 

19368  . 

19369  . 

19370  . 

19371  . 
19380  .. 
19396  . 
19499  .. 
20000  .. 
20005  .. 

20100  . 

20101  . 

20102  . 

20103  .. 
20150  .. 
20200  .. 

20205  .. 

20206  .. 
20220  .. 
20225  .. 
20240  .. 
20245  . 

20250  .. 

20251  .. 
20500.. 
20501  .. 
20520  . 

20525  .. 

20526  .. 
20550.. 

20551  .. 

20552  .. 

20553  .. 
20600  .. 
20605  .. 
20610  .. 


S  atus 
irx  tcator 


Condition 


.:>^ 


T 

T 

T 

T 

T 

T 

T 

C 

0 

T 

T 

C 

C 

N 

N 

S 

T 

T 

T 

T 

T 

T  , 

T 

T 

T  . 

T  . 

T  . 

C 

0 

T  . 

C  . 

C 

c . 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
N  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 


Description 


ARC 


Excision,  breast  lesion  

Excision,  addl  breast  lesion  .. 

Removal  of  breast  tissue  

Removal  of  breast  tissue  

Remove  breast  tissue,  nodes 

Removal  of  breast 

Removal  of  breast 

Removal  of  breast 

Removal  of  breast 

Removal  of  breast 

Removal  of  chest  wall  lesion 

Revision  of  chest  wall  

Extensive  chest  wall  surgery 

Place  needle  wire,  breast  

Place  needle  wire,  breast  

Place  breast  clip,  percut  

Suspension  of  breast  

Reduction  of  large  breast  

Enlarge  breast 

Enlarge  breast  with  implant  .. 
Removal  of  breast  implant  .... 
Removal  of  implant  material  . 
Immediate  breast  prosthesis  . 
Delayed  breast  prosthesis  .... 

Breast  reconstruction  

Correct  inverted  nip>ple(s)  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction 

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Surgery  of  breast  capsule 

Removal  of  breast  capsule  .... 
Revise  breast  reconstruction 
Design  custom  breast  implant 

Breast  surgery  procedure  

Incision  of  abscess  

IrKision  of  deep  abscess  

Explore  wound,  neck  

Explore  wound,  chest  

Explore  wound,  atxJomen  

Explore  wound,  extremity  ....... 

Excise  epiphyseal  bar 

Muscle  biopsy  

Deep  muscle  biopsy  !.. 

Needle  biopsy,  muscle 

Bone  biopsy,  trocar/needle  .... 
Bone  biopsy,  trocar/needle  .... 

Bone  biopsy,  excisional  

Bone  t)iopsy,  excisional  

Open  bone  biopsy 

Open  bone  biopsy 

Injection  of  sinus  tract 

Inject  sinus  tract  for  x-ray  

Removal  of  foreign  body 

Removal  of  foreign  body 

Ther  injection,  carp  tunnel  

Inject  tendon/ligament/cyst  .... 

Inject  tendon  origin/insert 

Inject  trigger  point,  1  or  2  

Inject  trigger  points,  >  3 

Drain/inject,  joint/bursa  

Drain/inject,  joint/bursa  

Drain/inject,  joint/bursa  


0028 
0028 
0028 
0028 
0693 
0029 
0029 


0030 
0021 


0657 
0029 
0693 
0693 
0648 
0029 
0029 
0030 
0648 
0029 
0029 
0648 


Relative 
weight 


0029 


0029 
0029 
0030 
0029 
0028 
0006 
0049 
0023 
0027 
0027 
0023 
0051 
0021 
0021 
0005 
0019 
0020 
0022 
0022 
0049 
0049 
0251 

0019 
0022 
0204 
0204 
0204 
0204 
0204 
0204 
0204 
0204 


17.7459 
17.7459 
17.7459 
17.7459 
38.6469 
29.2783 
29.2783 


Payment 
rate 


37.2809 
14.5749 


1.5630 
29.2783 
38.6469 
38.6469 
55.5345 
29.2783 
29.2783 
37.2809 
55.5345 
29.2783 
29.2783 
55.5345 


29.2783 


29.2783 
29.2783 
37.2809 
29.2783 
17.7459 

1.7487 
19.9376 

3.1587 
15.8319 
15.8319 

3.1587 
34.9381 
14.5749 
14.5749 

3.3675 

3.9807 

7.3105 
18.6725 
18.6725 
19.9376 
19.9376 

1.8643 

3.9807 
18.6725 
2.2209 
2.2209 
2.2209 
2.2209 
2.2209 
2.2209 
2.2209 
2.2209 


CPT  codes  and 
Copynght  Amencan 


descipbons 


only  are  copyrigtil  Amencan  Medical  Association.  All  RigWs  Resen/ed.  Applicabte  FARS/DFARS  AppJy. 
lental  Association.  All  ngtns  resenred 


$963.41 

$963.41 

$963.41 

$963.41 

$2,098.10 

$1,589.49 

$1,589.49 


$2,023.94 
$791.26 


$84.85 
$1 ,589.49 
$2,098.10 
$2,098.10 
$3,014.91 
$1,589.49 
$1,589.49 
$2,023.94 
$3,014.91 
$1 ,589.49 
$1,589.49 
$3,014.91 


$1,589.49 


$1,589.49 

$1 ,589.49 

$2,023.94 

$1,589.49 

$963.41 

$94.94 

$1,082.39 

$171.48 

$859.50 

$859.50 

$171.48 

$1,896.75 

$791.26 

$791.26 

$182.82 

$216.11 

$396.88 

$1,013.71 

$1,013.71 

$1,082.39 

$1,082.39 

$101.21 

$216.11 
$1,013.71 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 


National 
unadjusted 
copayment 


$303.74 
$303.74 
$303.74 
$303.74 
$798.17 
$632.64 
$632.64 


$763.55 
$219.48 


$632.64 
$798.17 
$798.17 


$632.64 
$632.64 
$763.55 


$632.64 
$632.64 


$632.64 


$632.64 
$632.64 
$763.55 
$632.64 
$303.74 
$24.12 


$40.37 
$329.72 
$329.72 

$40.37 


$219.48 
$219.48 
$71 .59 
$71.87 
$113.25 
$354.45 
$354.45 


$71.87 
$354.45 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 


Minimum 
unadjusted 
copayment 


$192.68 
$192.68 
$192.68 
$192.68 
$419.62 
$317.90 
$317.90 


$404.79 
$158.25 


$16.97 
$317.90 
$419.62 
$419.62 
$602.98 
$317.90 
$317.90 
$404.79 
$602.98 
$317.90 
$317.90 
$602.98 


$317.90 


$317.90 
$317.90 
$404.79 
$317.90 
$192.68 

$18.99 
$216.48 

$34.30 
$171.90 
$171.90 

$34.30 
$379.35 
$158.25 
$158.25 

$36.56 

$43.22 

$79.38 
$202.74 
$202.74 
$216.48 
$216.48 

$20.24 


$43.22 
$202.74 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 


Federal  Register / Vol.  68,  No.  155/Tuesday,  August  12,  2003 /Proposed  Rules 


48041 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 

$40  13 
$22.10 

l2m48 
$354.45 

$329^72 
$329.72 
$329.72 
$329.72 

■  $329!72 


Minimum 
unadjusted 
copayment 


20612 
20615 
20650 
20660 
20661 
20662 
20663 
20664 
20665 
20670 
20680 
20690 
20692 
20693 
20694 
20802 
20805 
20808 
20816 
20822 
20824 
20827 
20838 
20900 
20902 
20910 
20912 
20920 
20922 
20924 
20926 
20930 
20931 
20936 
20937 
20938 
20950 
20955 
20956 
20957 
20962 
20969 
20970 
20972 
20973 
20974 
20975 
20979 
20999 
21010 
21015 
21025 
21026 
21029 
21030 
21031 
21032 
21034 
21040 
21044 
21045 
21046 
21047 
21048 
21049 
21050 


T 
T 
T 
C 
C 
C 
C 

c 

X 

T 
T 
T 
T 
T 
T 
C 

c 
c 
c 
c 
c 
c 
c 

T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 
c 
c 

T 

c 
c 
c 
c 
c 
c 
c 
c 

A 

T 
A 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
T 
T 
T 
T 


Aspirate/lnj  ganglion  cyst  

Treatment  of  bone  cyst 

Insert  and  remove  t)one  pin 

Apply,  rem  fixation  device 

Application  of  head  brace  

Application  of  pelvis  brace 

Application  of  thigh  brace  

Halo  brace  application  

Removal  of  fixation  device 

Removal  of  support  implant 

Removal  of  support  irrtjalant  

Apply  txjne  fixation  device  

Apply  bone  fixation  device 

Adjust  t)one  fixation  device  

Remove  bone  fixation  device  ... 

Replantation,  ami,  complete 

Replant  forearm,  complete  

Replantation  hand,  complete  .... 

Replantation  digit,  complete  

Replantation  digit,  complete  

Replantation  thumb,  complete  .. 
Replantation  thumb,  complete  .. 

Replantation  foot,  complete  

Removal  of  bone  for  graft 

Removal  of  bone  for  graft 

Remove  cartilage  for  graft  

Remove  cartilage  for  graft  

Removal  of  fascia  for  graft  

Removal  of  fascia  for  graft  

Removal  of  tendon  for  graft 

Removal  of  tissue  for  graft  

Spinal  bone  allograft  

Spinal  bone  allograft  ....: 

Spinal  bone  autograft 

Spinal  bone  autograft 

Spinal  bone  autograft 

Fluid  pressure,  muscle 

Fibula  bone  graft,  microvasc  .... 

Iliac  bone  graft,  microvasc 

Mt  bone  graft,  microvasc  

Other  bone  graft,  microvasc  

Bone/skin  graft,  microvasc 

Bone/skin  graft,  iliac  crest 

Bone/skin  graft,  metatarsal  

Bone/skin  graft,  great  toe  

Electrical  bone  stimulation  

Electrical  bone  stimulation  

Us  bone  stimulation  

Musculoskeletal  surgery  

Incision  of  jaw  joint  

Resection  of  facial  tumor 

Excision  of  bone,  lower  jaw  

Excision  of  facial  bone(s) 

Contour  of  face  bone  lesion  

Removal  of  face  bone  lesion  .... 
Remove  exostosis,  mandible  .... 

Remove  exostosis,  maxilla  

Removal  of  face  bone  lesion  .... 

Removal  of  jaw  bone  lesion  

Removal  of  jaw  bone  lesion  

Extensive  jaw  surgery 

Remove  mandible  cyst  complex 

Excise  Iwr  jaw  cyst  w/repair 

Remove  maxilla  cyst  complex  .. 

Excis  uppr  jaw  cyst  w/repair 

Removal  of  jaw  joint  


0204 
0004 
0049 


0340 
0021 
0022 
0050 
0050 
0049 
0049 


0050 
0050 
0027 
0027 
0027 
0027 
0050 
0027 


0006 


0049 

0049 
0254 
0253 
0256 
0256 
0256 
0254 
0254 
0254 
0256 
0254 
0256 

0256 
0256 
0256 
0256 
0256 


2.2209 

1.5774 

19.9376 


0.6232 
14.5749 
18.6725 
25.1166 
25.1166 
19.9376 
19.9376 


25.1166 
25.1166 
15.8319 
15.8319 
15.8319 
15.8319 
25.1166 
15.8319 


1.7487 


19.9376 

19.9376 
21.4368 
15.1698 
35.0866 
35.0866 
35.0866 
21.4368 
21.4368 
21.4368 
35.0866 
21.4368 
35.0866 

35.0866 
35.0866 
35.0866 
35.0866 
35.0866 


$120.57 

$85.64 

$1,082.39 


$33.83 
$791.26 
$1,013.71 
$1,363.56 
$1,363.56 
$1.082  39 
$1,082.39 


$1,363.56 
$1,363.56 
$859.50 
$859.50 
$859.50 
$859.50 
$1,363.56 
$859.50 


$94.94 


$1,082.39 

$1,082.39 
$1,163.78 
$823.55 
$1,904.82 
$1,904.82 
$1,904.82 
$1,163.78 
$1,163.78 
$1,163.78 
$1,904.82 
$1,163.78 
$1,904.82 

$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 


$24.12 


$321  35 
$282.29 


$321.35 
$321.35 
$321.35 


$321.35 


$24.11 

$17.13 

$216.46 


$6.77 
$158.25 
$202.74 
$272.71 
$272.71 
$216.48 
$216.48 


$272.71 

$272.71 
$171.90 
$171.90 
$171.90 
$171.90 
$272.71 
$171.90 


$18.99 


$216.48 


$216.48 
$232.76 
$164.71 
$380  96 
$380.96 
$380.96 
$23276 
$232.76 
$23276 
$380.96 
3232.76 
$380  96 


$380.96 
$380.96 
$380  96 
$380.96 
$380.96 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Resenred  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  All  nghts  reserved. 
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CPT/ 
HCPCS 


Status 
II  idicator 


B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


21060 

21070  . 

21076  . 

21077. 

21079  . 

21080. 

21081  . 

21082. 

21083. 

21084. 

21085. 

21086. 

21087. 

21088. 

21089. 

21100. 

21110. 

21116  . 

21120. 

21121  . 

21122  . 
21123. 
21125. 
21127. 
21f37. 
21138. 
21139. 
21141  . 
21142. 
21143.. 
21 145  .. 
21146.. 
21147.. 
21150.. 
21151  .. 
21154.. 
21155.. 
21159.. 
21160.. 
21172.. 
21175  .. 
21179.. 

21180  .. 

21181  .. 
21182.. 
21183.. 
21184  .. 
21188  .. 
21193  .. 
21194.. 

"^195.. 
21196.. 
21198.. 
21199.. 
21206.. 
21208.. 
21209.. 
21210.. 
21215  .. 
21230.. 
21235  .. 
21240  .. 

21242  .. 

21243  .. 

21244  .. 

21245  .. 


T 
T 
T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
N 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

T 

c 
c 
c 
c 
c 
c 
c 
c 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T  , 

T  , 

T 

T 


Remove  jaw  joint  cartilage 

Remove  coronoid  process  

Prepare  face/oral  prosttiesis  ... 
Prepare  tace/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  tace/oral  prosthesis  ... 
Prepare  tace/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  face/oral  prosthesis  ... 
Prepare  lace/oral  prosthesis  ... 
Prepare  tace/oral  prosthesis  ... 
Prepare  tace/oral  prosthesis  ... 

Maxillotacial  fixation  

Interdental  fixation ^ 

Injection,  jaw  joint  x-ray  

Reconstruction  of  chin  

Reconstruction  of  chin  

Reconstruction  of  chin  

Reconstruction  of  chin  

Augmentation,  lower  jaw  bone 
Augmentation,  lower  jaw  bone 

Reduction  of  forehead  

Reduction  of  forehead 

Reduction  of  forehead  

Reconstruct  midlace,  leforl  

Reconstruct  midface,  lefort  

Reconstruct  midface,  lefort  

Reconstruct  midface,  lefort  

Reconstruct  midface,  lefort  

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort  

Reconstnjct  midface,  lefort 

Reconstruct  midface,  lefort  

Reconstruct  midface,  lefort  

Reconstruct  midface,  lefort  

Reconstruct  midface.  lefort  

Reconstruct  orbit/forehead 

Reconstruct  orbit/forehead 

Reconstruct  entire  forehead  .... 
Reconstruct  entire  forehead  .... 

Contour  cranial  bone  lesion  

Reconstruct  cranial  bone  

Reconstruct  cranial  bone  

Reconstruct  cranial  bone 

Reconstruction  of  midface  

Reconst  Iwr  jaw  w/o  graft  

Reconst  Iwr  jaw  w/gratt 

Reconst  Iwr  jaw  w/o  fixation  .... 

Reconst  Iwr  jaw  w/fixation  

Reconstr  Iwr  jaw  segment  

Reconstr  Iwr  jaw  w/advance  .... 
Reconstruct  upper  jaw  bone  .... 
Augmentation  of  facial  bones  .. 

Reduction  of  facial  txjnes  

Face  bone  graft 

Lower  jaw  bone  graft  

Rib  cartilage  graft 

Ear  cartilage  graft  

Reconstruction  of  jaw  joint 

Reconstruction  of  jaw  joint 

Reconstruction  of  jaw  joint 

Reconstruction  of  lower  jaw 

Reconstruction  of  jaw  


0256 
0256 
0254 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0253 
0256 
0256 
0256 
0253 
0256 
0252 

0254 
0254 
0254 
0254 
0254 
0256 
0254 
0256 
0256 


0254 


0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0254 
0256 
0256 
0256 
0256 
0256 


35.0866 
35.0866 
21.4368 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
15.1698 
35.0866 
35.0866 
35.0866 
15.1698 
35.0866 
6.5416 

21.4368 
21  4368 
21.4368 
21.4368 
21.4368 
35.0866 
21.4368 
35.0866 
35.0866 


21.4368 


35.0866 
35  0866 
35.0866 
35.0866 
35.0866 
35.0866 
35  0866 
35  0866 
21.4368 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 


OPT  codes  and 
Copyright  Amencai 


only  are  copyright  American  Medical  AssociatiOfi.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved 


de  cnptions 


$1,904.82 
$1,904.82 
$1,163.78 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904,82 
$1,904.82 

$823.55 
$1,904.82 
$1,904.82 
$1,904.82 

$823.55 
$1,904.82 

$355.14 

$1,163.78 
$1,163.78 
$1,163.78 
$1,163.78 
$1,163.78 
$1,904.82 
$1,163.78 
$1,904.82 
$1,904.82 


$1,163.78 


$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,163.78 
$1 ,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 


$321.35 


$282.29 


$282.29 
$113.41 


$321.35 
$321.35 
$321.35 
$321.35 
$321.35 


$321.35 


$321.35 


$321.35 


$380.96 
$380.96 
$232.76 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$164.71 
$380.96 
$380.96 
$380.96 
$164.71 
$380.96 
$71.03 


$232.76 
$232.76 
$232.76 
$232.76 
$232.76 
$380.96 
$232.76 
$380.96 
$380.96 


$232.76 


$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$232.76 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
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CPT/ 

Status 

HCPCS 

indicator 

21246  

T  

21247  

C 

21248  

T  

21249  

T  ...: 

21255  

C  

21256  

C  

21260  

T  

21261  

T  

21263 

T  

21267  

T  .;. 

21268  

C  

21270  

T  

21275  

T  

21280  

T  

21282  

T  

21295  

T  

21296  

T  

21299  

T  

21300  

T  

21310  

X  

21315  

X 

21320 

X  

21325  

T  

21330.....:. 

T  

21335 

T  

21336  

T  

21337  

T  

21338  

T  

21339  

T  

21340  

T  

21343  

C  

21344  

C  

21345  

T  

21346  

C  

21347  

C  

21348  

C  

21355  

T  ,.... 

21356  

C  

21360  

C  

21365  

C  

21366  

C  

21385  

C  

21386  

C  

21387  

C  

21390  

T  

21395  

C  

21400  

T  

21401  

T  

21406  

T  

21407  

T  ^.... 

21408  

C  

21421  

T  

21422  

C  

21423  

C  

21431  

C  

21432  

C  

21433  

C  

21435  

C :.... 

21436  

C  

21440  

T  

21445  

T  ;. 

21450  

T  

21451  

T  

21452  

T  

21453  

T  

21454  

T  

Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National       '      Minimum 
unadjusted        unadjusted 
copayment        copaynr>ent 


Reconstruction  of  jaw  

Reconstruct  lower  jaw  bone  ... 

Reconstruction  of  ^aw  _. 

Reconstruction  of  jaw ! 

Reconstruct  lower  jaw  bone  ... 

Reconstruction  of  orbit 

Revise  eye  sockets .*•... 

Revise  eye  sockets 

Revise  eye  sockets 

Revise  eye  sockets _.... 

Revise  eye  sockets ,..; 

Augmentation,  cheek  bone  

Revision,  ortMtofacial  bones  .... 

Revision  of  eyelid , 

Revision  of  eyelid .'.....-. 

Revision  of  jaw  muscle/bone  .. 
Revision  of  jaw  muscle/lxjne  .. 
Cranio/maxillofacial  surgery  .... 

Treatment  of  skull  fracture 

Treatment  of  nose  fracture  

Treatment  of  nose  fracture  

Treatment  of  nose  fracture  

Treatment  of  nose  fracture  

Treatment  of  nose  fracture  

Treatment  of  nose  fracture  

Treat  nasal  septal  fracture 

Treat  nasal  septal  fracture 

Treat  nasoethmoid  fracture 

Treat  nasoethmoid  fracture 

Treatment  of  nose  fracture  

Treatment  of  sinus  fracture 

Treatment  of  sinus  fracture 

Treat  nose/jaw  fracture  

Treat  nose/jaw  fracture  

Treat  nose/jaw  fracture 

Treat  nose/jaw  fracture 

Treat  cheek  bone  fracture  

Treat  cheek  tx)ne  fracture  

Treat  cheek  tione  fracture  

Treat  cheek  bone  fracture  

Treat  cheek  bone  fracture  

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  mouth  roof  fracture 

Treat  mouth  roof  fracture 

Treat  mouth  roof  fracture 

Treat  craniofacial  fracture  

Treat  craniofacial  fracture  

Treat  craniofacial  fracture  

Treat  craniofacial  fracture  

Treat  craniofacial  fracture  

Treat  dental  ridge  fracture  

Treat  dental  ridge  fracture  

Tnjat  lower  jaw  fracture  

Treat  lower  jaw  fracture  

Treat  lower  jaw  fractLire--^.,^;^ 

Treat  lower  jaw  fracture  .._ 

Treat  lower  jaw  fracture 


0256 


0256 
0256 


0256 
0256 
0256 
0256 

0256 
0256 
0256 
0253 
0252 
0254. 
6253 
0253' 
0348 
0340 
0340 
0254 
0254 
0254 
0046 
0253 
0254 
0254 
0256 


0254 


0256 


0256 

0252 
0253 
0256 
0256 

0254 


0254 
d254 
0251 
0252 
0253 
0256 
0254 


35.0866 

35.0866 
35.0866 


35.0866 
35.0866 
35.0866 
35.0866 

.■V) 

35.0866 
35X)866 
35.0866 
15.1698 
.  6.5416 
21.4368 
15.1698 
15.1698 
0.6232 
0.6232 
0.6232 
21.4368 
21.4368 
21.4368 
31.9719 
15.1698 
21.4368 
21.4368 
35.0866 


21.4368 


35.0866 


35.0866 

6.5416 
15.1698 
35.0866 
35.0866 

21.4368 


21.4368 
21.4368 
1.8643 
6.5416 
15.1698 
35.0866 
21.4368 


$1,904.82' 

$1,904.82 
$1,904.^ 


$1,904.82 

$1.904  82 
$1,904.82 
$1,904.82 

$1,904.82 

$1,904.82 

$1,904.82 

,$823.55 

$355.14 

$1,163.78 

$823.55 

$82355 

$33.83 

$33.83 

$33.83 

$1,163.78 

$1,163.78 

$1,163.78 

$1,735.72 

$823.55 

$1,163.78 

$1,163.78 

$1,904.82 


$1,163.78 


$1,904.^ 


$1,904.82 

$355.14 

$833  55 

$1,904.82 

$1,904.82 

$1,163.78 


$1,163.78 

$1,163.78 

$101.21 

$355.14 

$823.55 

$1,904.82 

$1,163.78 


$282.29 

$113.41 
$321.35 
$282.29 
$282.29 


$321.35 
$321.35 
$321  35 
$535.76 
$282  29 
$321.35 
$321.35 


$321.35 


$113.41 
$282.29 


$321.35 


$321.35 
$321.35 


$113.41 
$282.29 


$321.35 


$380.96 


$380.96 
$380.96 


$380.96 
$380.96 
$380.96 
$380.96 


$380  96 

$380.96 

$380.96 

$164.71 

$71.03 

$232.76 

$164.71 

$164.71 

$6.77 

$6.77 

$6.77 

$23276 

$232.76 

$23276 

$347.14 

$164.71 

$232.76 

$232.76 

$380.96 


$232.76 


$380.96 


$380.96 


$71.03 
$164.71 
$380.96 
$380.96 


$232.76 


$232.76 
$232.76 
$2024 
$71.03 
$164.71 
$380.96 
$232.76 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  AH  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 


Status 
ii  idJcator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


21461 

21462 

21465 

21470 

21480 

21485 

21490 

21493 

21494 

21495 

21497 

21499 

21501 

21502 

21510 

21550 

21555 

21556 

21557 

21600 

21610 

21615 

21616 

21620 

21627 

21630 

21632 

21700 

21705 

21720 

21725 

21740 

21742 

21743 

21750 

21800 

21805 

21810 

21820 

21825 

21899 

21920 

21925 

21930 

21935 

22100 

22101 

22102 

22103 

22110 

22112 

22114 

22116 

22210 

22212 

22214 

22216 

22220 

22222 

22224 

22226 

22305. 

22310  . 

22315  . 

22318. 

22319. 


T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
T 
T 
T 
C 
T 
T 
T 
C 
T 
T 
0 

c 
c 
c 
c 
c  I 

T 

c 

T 
T 
C 

T 
T 
C 
T 
T 
C 
T 
C 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

T 
T 
T 

c 
c 


Treat  lower  jaw  fracture 

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture  

Treat  lower  jaw  fracture 

Reset  dislocated  jaw 

Reset  dislocated  jaw 

Repair  dislocated  jaw 

Treat  fiyoid  bone  fracture  

Treat  fiyoid  bone  fracture  

Treat  hyoid  bone  fracture  

Interdental  wiring 

Head  surgery  procedure  

Drain  neck/cfiest  lesion 

Drain  cfiest  lesion  , 

Drainage  of  bone  lesion 

Biopsy  of  neck/chest 

Remove  lesion,  neck/chest  ... 
Remove  lesion,  neck/chest  ... 
Remove  tumor,  neck/chest  ... 

Partial  renroval  of  rib 

Partial  removal  of  rib 

Removal  of  rib 

Removal  of  rib  and  nerves  ... 
Partial  removal  of  sternum  .... 

Sternal  debndemeni , 

Extensive  stemum  surgery  .... 
Extensive  sternum  surgery  .... 

Revision  of  neck  muscle  

Revision  of  neck  muscle/rib  ... 

Revision  of  neck  muscle 

Revision  of  neck  muscle 

Reconstruction  of  stemum  

Repair  stern/nuss  w/o  scope  . 
Repair  stemum/nuss  w/scope 
Repair  of  stemum  separation 

Treatment  of  rib  fracture  

Treatment  of  rib  fracture  

Treatment  of  rib  fracture(s)  .... 

Treat  stemum  fracture  

Treat  stemum  fracture  

Neck/cfiest  surgery  procedure 

Biopsy  soft  tissue  of  back 

Biopsy  soft  tissue  of  back  

Remove  lesion,  back  or  flank 

Remove  tumor,  back 

Remove  part  of  neck  vertebra 
Remove  part,  tfiorax  vertebra 
Remove  part,  lumbar  vertebra 
Remove  extra  spine  segment 
Remove  part  of  neck  vertebra 
Remove  part,  tfiorax  vertebra 
Remove  part,  lumbar  vertebra 
Remove  extra  spine  segment 

Revision  of  neck  spine 

Revision  of  ttiorax  spine  

Revision  of  lumbar  spine  

Revise,  extra  spine  segment  . 

Revision  of  neck  spine 

Revision  of  ttrorax  spine  

Revision  of  lumbar  spine  

Revise,  extra  spine  segment  . 
Treat  spine  process  fracture  .. 

Treat  spine  fracture 

Treat  spine  fracture 

Treat  odontoid  fx  w/o  graft 

Treat  odontoid  fx  w/graft 


0256 
0256 
0256 
0256 
0251 
0253 
0256 
0252 
0252 

0253 
0253 
0008 
0049 

0021 
0022 
0022 

0050 
0050 


35.0866 

35.0866 

35.0866 

35.0866 

1.8643 

15.1698 

35.0866 

6.5416 

6.5416 

15.1698 
15.1698 
16.8303 
19.9376 

14.5749 
18.6725 
18.6725 

25.1166 
25.1166 


0049 

19.9376 

0049 

19.9376 

0006 

1.7487 

0051 

34.9381 

0051 

34.9381 

0043 

1 .9233 

0046 

31.9719 

0043 

i"9233 

0252 

6.5416 

0020 

7.3105 

0022 

18.6725 

0022 

18.6725 

0022 

18.6725 

0208 

40.6521 

0208 

40.6521 

0208 

40.6521 

0208 

40.6521 

0043 

1.9233 

0043 

1.9233 

0043 

1.9233 

OPT  codes  and 
CopyrigM  America  i 


de  icnptions 


only  are  copyrigm  American  Medical  Association.  All  Rights  Resen«d  Applicable  FARS/DFARS  Apply. 
Oerrtal  Association  AJI  nghts  reserved 


$1,904.82 

$1,904.82 

$1,904.82 

$1,904.82 

$101.21 

$823.55 

$1,904.82 

$355.14 

$355.14 

$823.55 

$823.55 

$913.70 

$1,082.39 

$791.26 
$1,013.71 
$1,013.71 

$1,363.56 
$1,363.56 


$1,082.39 


$1,082.39 
$94.94 


$1,896.75 
$1,896.75 

$104.41 
$1,735.72 

$104.41 

$355.14 
$396.88 
$1,013.71 
$1,013.71 
$1,013.71 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 


$104.41 
$104.41 
$104.41 


$282.29 


$113.41 
$113.41 


$282.29 
$282.29 


$219.48 
$354.45 
$354.45 


$24.12 


$535.76 


$113.41 
$113.25 
$354.45 
$354.45 
$354.45 


$380.96 

$380.96 

$380.96 

$380.96 

$20.24 

$164.71 

$380.96 

$71.03 

$71.03 


$164.71 
$164.71 
$182.74 
$216.48 


$158.25 
$202.74 
$202.74 


$272.71 
$272.71 


$216.48 


$216.48 
$18.99 


$379.35 
$379.35 


$20.88 
$347.14 


$20.88 


$71.03 
$79.38 
$202.74 
$202.74 
$202.74 
$441.39 
$441.39 
$441.39 
$441.39 


$20.88 
$20.88 
$20.88 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


22325 

22326 

22327 

22328 

'22505 

22520 

22521 

22522 

22548 

22554 

22556 

22558 

22585 

22590 

22595 

22600 

22610 

22612 

22614 

22630 

22632 

22800 

22802 

22804 

22808 

22810 

22812 

22818 

22819 

22830 

22840 

22841 

22842 

22843 

22844 

22845 

22846 

22847 

22848 

22849 

22850 

22851 

22852 

22855 

22899 

22900 

22999  . 

23000, 

23020  . 

23030. 

23031  . 

23035  . 

23040. 

23044. 

23065. 

23066. 

23075. 

23076. 

23077  . 

23100. 

23101  . 

23105. 

23106. 

23107  . 

23120. 

23125  . 


C 
C 
C 
C 

T 
T 
T 
T 
C 
C 
C 

c 
c 
c 
c 
c 
c 

T 
T 

c 
c 
c 
c 
c 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c  . 
c . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  .. 

T  ., 

T  ., 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 


Condition 


Description 


Treat  spine  fracture 

Treat  neck  spine  fracture 

Treat  tfiorax  spine  fracture  ...., 

Treat  eacfi  add  spine  fx 

Manipulation  of  spine 

Percut  vertebroplasty  tfior 

Percut  vertebroplasty  lumb  

Percut  vertebroplasty  addl  

Neck  spine  fusion  

Neck  spine  fusion  

Tfiorax  spine  fusion  

Lumbar  spine  fusion  

Additional  spinal  fusion  

Spine  &  skull  spinal  fusion 

Neck  spinal  fusion 

Neck  spine  fusion  

Tfiorax  spine  fusion  

Lumbar  spine  fusion  

Spine  fusion,  extra  segment  ... 

Lumbar  spine  fusion  

Spine  fusion,  extra  segment  ... 

Fusion  of  spine  

Fusion  of  spine 

Fusion  of  spine  

Fusion  of  spine  

Fusion  of  spine  

Fusion  of  spine  

Kyphectomy,  1-2  segnients  .... 

Kypfiectomy,  3  or  more  

Exploration  of  spinal  fusion 

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  

Insert  spine  fixation  device  , 

Insert  pelv  fixation  device  

Reinsert  spinal  fixation 

Remove  spine  fixation  device  ., 

Apply  spine  prostfi  devkie 

Remove  spine  fixation  device  .. 
Remove  spine  fixation  device  .. 

Spine  surgery  procedure  

Remove  abdominal  wall  lesion 
Abdomen  surgery  procedure  ... 
Removal  of  calcium  deposits  ... 

Release  sfioulder  joint  

Drain  ^tioulder  lesion  

Drain  sfioulder  bursa  

Drain  sfioulder  txine  lesion 

Exploratory  sfioulder  surgery  ... 
Exploratory  shoulder  surgery  ... 

Biopsy  shoulder  tissues  

Biopsy  shoulder  tissues  

Removal  of  shoulder  lesion  

Removal  of  shoulder  lesion  ..„. 

Remove  tumor  of  shoulder  

Biopsy  of  shoulder  joint  

Shoulder  joint  surgery  

Remove  shoulder  joint  lining  ... 

Incision  of  collartxjne  joint  

Explore  treat  shoulder  joint 

Partial  removal,  collar  bone  

Removal  of  collar  bone 


APC 


0045 
0050 
0050 
0050 


0208 
0208 


0043 

0022 

0022 

0021 

0051 

0008 

0008 

0049 

0050 

0050 

0021 

0022 

0021 

0022 

0022 

0049 

0050 

0050 

0050 

0050 

0051 

0051 


Relative 
weight 


13.5546 
25.1166 
25.1166 
25.1166 


Payment 
rate 


40.6521 
40.6521 


1.9233 
18.6725 
18.6725 
14.5749 
34.9381 
16.8303 
16.8303 
19.9376 
25.1166 
25.1166 
14.5749 
18.6725 
14.5749 
18.6725 
18.6725 
19.9376 
25.1166 
25.1166 
25.1166 
25.1166 
34.9381 
34.9381 


$735.87 
$1,363.56 
$1,363.56 
$1,363.56 


$2,206.96 
$2,206.96 


$104.41 
$1,013.71 
$1,013.71 

$791.26 
$1,896.75 

$913.70 

$913  70 
$1,082.39 
$1,363.56 
$1,363.56 

$791.26 
$1,013.71 

$79'1 .26 
$1,013.71 
$1,013.71 
$1,082.39 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,896.75 
$1,896.75 


National  Minimum 

unadjusted         unadjusted 
copayment     i     copayment 


$268.47 


$354.45 
$354.45 
$219.48 


$219.48 
$354.45 
$219.48 
$354.45 
$354.45 


$147.17 
$272.71 
$272.71 
$272.71 


$441.39 
$441.39 


$20.88 
$202.74 
$202.74 
$158.25 
$379.35 
$182.74 
$182.74 
$216.48 
$272.71 
$272.71 
$158.25 
$202.74 
$158.25 
$202.74 
$202.74 
$216.48 
$272.71 
$272.71 
$272.71 
$272.71 
$379.35 
$379.35 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Res«n«d.  Applicable  FAHS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved 


48046 


Federal  Register/ Vol.  68,  No.  155 /Tuesday,  August  12,  2003 / Proposed  Rules 


Addendum 


3.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


status 
in  jicator 


Condition 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


23130  

23140  

23145  

23146  

23150  

23155  

23156  

23170  

23172  

23174  

23180  

23182  

23184  

23190 

23195  .' 

23200  

23210  

23220  

23221  

23222  

23330  

23331  

23332  

23350  

23395  

23G97  

23400  

23405  

23406  

23410  

23412  

23415  

23420  

23430  ...A.. 

23440  

23450  

23455  

23460  -:. 

23462  

23465  

23466  

23470  

23472  

23480  

23485  

23490  

23491  

23500  

23505  

23515  

23520  

23525  

23530  

23532  

23540  

23545  

23550  

23552  

23570  

23575  

23585  

23600  

23605  ....... 

23615  

23616  

23620 


Remove  shoulder  bone,  part  .. 

Removal  of  txme  lesion  

Reoraval  of  bene  lesion  

Removal  of  bone  lesion  

Removal  of  humerus  lesion  .... 
Removal  of  humerus  lesion  .... 
Removal  of  humerus  lesion  .... 

Remove  collar  bone  lesion  

Remove  shoulder  blade  lesion 

Remove  humerus  lesion  

Remove  collar  bone  lesion  

Remove  shoulder  blade  lesion 

Remove  humerus  lesion  

Partial  removal  of  scapula  

Removal  of  head  of  humerus  . 

Removal  of  collar  bone  

Removal  of  shoulder  blade 

Partial  removal  of  humerus 

Partial  removal  of  humerus 

Partial  removal  of  humerus  ..,.. 
Remove  shoulder  foreign  body 
Remove  shoulder  foreign  t)ody 
Remove  shoulder  foreign  body 

Injection  for  shoulder  x-ray  

Muscle  fransfer,shoulder/arm  . 

Muscle  transfers 

Fixation  of  shoulder  blade  

Incision  of  tendon  &  muscle  .... 
Incise  tendon(s)  &  muscle(s)  ... 

Repair  of  tendon(s)  

Repair  rotator  cuff,  chronic  

Release  of  shoulder  ligament  .. 

Repair  of  shoulder  

Repair  biceps  tendon  

Remove/transplant  tendon 

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Repair  shoulder  capsule  

Reconstruct  shoulder  joint  

Reconstruct  shoulder  joint  

Revision  of  collar  bone  

Revision  of  collar  bone  

Reinforce  clavicle 

Reinforce  shoulder  bones 

Treat  clavicle  fracture  

Treat  clavicle  fracture  

Treat  clavicle  fracture  

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Treat  clavicle  dislocation 

Treat  shoulder  blade  fx 

Treat  shoulder  blade  fx 

Treat  scapula  fracture 

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  


0051 
0049 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 


0020 
0022 


0051 
0052 
0050 
0050 
0050 
0052 
0052 
0051 
0052 
0052 
0052 
0052 
0052 
0052 
0052 
0052 
0052 
0048 

0051 
0051 
0051 
0051 
0043 
0043 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0046 
0043 


34.9381 
19.9376 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 


7.3105 
18.6725 


34.9381 
42.6430 
25.1166 
25.1166 
25.1166 
42.6430 
42.6430 
34.9381 
42.6430 
42.6430 
42.6430 
42.6430 
42.6430 
42.6430 
42.6430 
42.6430 
42.6430 
47.4707 

34.9381 

34.9381 

34.9381 

34.9381 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 


CPT  codes  and 
Copyright  America  i 


de  icriptionsc 


only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicabto  FARS/DFARS  Apply. 
Dental  Association  All  nghts  reserved 


$1,896.75 
$1,082.39 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 


$396.88 
$1,013.71 


$1,896.75 
$2,315.05 
$1,363.56 
$1,363.56 
$1,363.56 
$2,315.05 
$2,315.05 
$1,896.75 
$2,315.05 
$2,315.05 
$2,315.05 
$2,315.05 
$2,315.05 
$2,315.05 
$2,315  05 
$2,315.05 
$2,315.05 
$2,577.14 

$1,896.75 

$1,896.75 

$1,896.75 

$1 ,896.75 

$104.41 

$104.41 

$1,735.72 

$104.41 

$104.41 

$1 ,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 


$113.25 
$354.45 


$695.60 


$535.76 


$535.76 
$535.76 


$535.76 
$535.76 


$535.76 


$535.76 
$535.76 


$379.35 
$216.48 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 


$79.38 
$202.74 


$379.35 
$463.01 
$272.71 
$272.71 
$272.71 
$463.01 
$463.01 
$379.35 
$463.01 
$463.01 
$463.01 
$463.01 
$463.01 
$463.01 
$463.01 
$463.01 
$463.01 
$515.43 


$379.35 

$379.35 

$379.35 

$379.35 

$20.88 

$20.88 

$347.14 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 


^. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 

Status 

HCPCS 

indicator 

23625  

T  

23630  

T  .-. 

23650  

T  

23655  

T  .'; 

23660  

T  

23665  

T  

23670  

T  

23675  

T  

23680  

T  

23700  

T  

23800  

T  

23802  

T  

23900  

C  

23920  

C  

23921  

T  

23929  

T  

23930  

T 

23931  

T  

23935  

T  

24000  

T  

24006  

T  

24065 

T  

24066  

T  

24075  

T  

24076  

T  

24077  

T  

24100  

T  

24101  

T  

24102  

T  

24105  

T 

24110  

T  

24115  

T  

24116  

T  

24120  ; 

T  

24125  

T  

24126  

T  

24130  

T  

24134  

T  

24136  

T  

24138  

T  .„ 

24140  

T  

24145  

T 

24147  

T 

24149  

C  

24150  

T  

24151  

T 

24152  

T  

24153  

T  

24155  

T  

24160  

T  

24164  

T  

24200  

T  

24201  

T  

24220  

N  

24300  

T  

24301  

T  

24305  

T  

24310  

T  

24320  

T  

24330 

T  

24331  

T  

24332  

T  

24340  ........ 

T  

24341  

T  

24342  

T  

24343  

T  

Condition 


Description 


APC 


Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  shoulder  dislocation 

Treat  shoulder  dislocation 

Treat  shoulder  dislocation 

Treat  dislocation/fracture  ". 

Treat  dislocation/fracture  

Treat  dislocation/fracture  

Treat  dislocation/fracture  

Fixation  of  shoulder  

Fusion  of  shoulder  joint  

Fusion  of  shoulder  joint  

Amputation  of  arm  &  girdle  

Amputation  at  shoulder  joint 

Amputation  follow-up  surgery  

Shoulder  surgery  procedure  

Drainage  of  arm  lesion  

Drainage  of  arm  bursa 

Drain  arm/elbow  txine  lesion  

Exploratory  elbow  surgery  

Release  elbow  joint 

Biopsy  arrrVelbow  soft  tissue  

Biopsy  arm/elbow  soft  tissue  

Remove  arm/elbow  lesion  

Remove  arm/elbow  lesion  

Remove  tumor  of  arm/ellx)w  

Biopsy  elbow  joint  lining  

Explore/treat  elbow  joint  

Remove  elbow  joint  lining 

Removal  of  elbow  bursa  

Remove  humerus  lesion  

Remove/graft  bone  lesion  

Remove/graft  bone  lesion 

Remove  eltxjw  lesion 

Remove/graft  bone  lesion 

Remove/graft  bone  lesion 

Removal  of  head  of  radius  

Removal  of  arm  bone  lesion 

Remove  radius  bone  lesion  

Remove  elbow  bone  lesion  

Partial  removal  of  arm  bone  

Partial  removal  of  radius 

Partial  removal  of  eltx)w  

Radical  resection  of  elbow 

Extensive  humerus  surgery  

Extensive  humerus  surgery  

Extensive  radius  surgery 

Extensive  radius  surgery 

Removal  of  elbow  joint  

Remove  elbow  joint  implant 

Remove  radius  head  implant 

Removal  of  arm  foreign  body  

Removal  of  arm  foreign  body  

Injection  for  elbow  x-ray 

Manipulate  elbow  w/anesth  

Muscle/tendon  transfer  

Arm  tendon  lengthening ;, 

Revision  of  arm  tendon 

Repair  of  arm  tendon  

Revision  of  arm  muscles  , 

Revision  of  arm  muscles  

Tenolysis,  triceps  

Repair  of  biceps  tendon 

Repair  ami  tendon/muscle 

Repair  of  mptured  tendon I  0051 

Repr  elbow  lat  ligmnt  w/tiss I  0050 


0043 
0046 
0043 
0045 
0046 
0043 
0046 
0043 
0046 
0045 
0051 
0051 


0025 
0043 
0008 
0006 
0049 
0050 
0050 
0021 
0021 
0021 
0022 
0022 
0049 
0050 
0050 
0049 
0049 
0050 
0050 
0049 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 

0052 
0052 
0052 
0052 
0051 
0050 
0050 
0019 
0021 

0045 
0050 
0050 
0049 
0051 
0051 
0051 
0049 
0051 
0051 


Relative 
weigfit 


1.9233 
31.9719 

1.9233 
13.5546 
31.9719 

1.9233 
31.9719 

1.9233 
31.9719 
13.5546 
34.9381 
34.9381 


6.2703 
1 .9233 
16.8303 
1.7487 
19.9376 
25.1166 
25.1166 
14.5749 
14.E749 
14.5749 
18.6725 
18.6725 
19.9376 
25.1166  I 
25.1166  , 
19.9376  1 
19.9376 
25.1166 
25.1166 
19.9376 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1186 

42.6430 
42.6430 
42.6430 
42,6430 
34.9381 
25.1166 
25.1166 
3.9807 
14.5749 

13.5546 
25.1166 
25.1166 
19.9376 
34.9381 
34.9381 
34.9381 
19.9376 
34.9381 
34.9381 
34.9381 
25.1166 


Payment 
rate 


$104.41 
$1 ,735.72 

$104.41 

$735.87 
$1,735.72 

$104.41 
$1,735.72 

$104.41 
$1,735.72 

$735.87 
$1,896.75 
$1,896.75 


$340.41 

$104.41 
$913.70 
$94.94 
$1,082.39 
$1,363.56 
$1,363.56 
$791 .26 
$791 .26 
$791.26 
$1,013.71 
$1,013.71 
$1,082.39 
$1,363.56 
$1,363.56 
$1,082.39 
$1,082.39 
$1,363.56 
$1,363.56 
$1,082.39 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 


National 
unadjusted 
copayment 


$2,315.05 
$2,315.05 
$2,315.05 
$2,315.05 
$1,896.75 
$1,363.56 
$1,363.56 
$216.11 
$791.26 

$735.87 
$1,363.56 
$1,363.56 
$1,082.39 
$1,896.75 
$1,896.75 
$1,896.75 
$1,082.39 
$1,896  75 
$1,896.75 
$1 ,896.75 
$1,363.56 


$535.76 


$268.47 
$535.76 


$535.76 


$535.76 
$268.47 


$115.49 


$24.12 


$219.48 
$219.48 
$219.48 
$354.45 
$354.45 


$71.87 
$219.48 


$268.47 


Minimum 
unadjusted 
copayment 


$20.88 
$347.14 

$20.88 
$147.17 
$347.14 

$20.88 
$347.14 
-  $20.88 
$347.14 
$147.17 
$379.35 
$379.35 


$68.08 

$20.88 
$182.74 

$18.99 
$216.48 
$272.71 
$272.71 
$158.25 
$158.25 
$158.25 
$202.74 
$202.74 
$216.48 
$272.71 
$272.71 
$21648 
$216.48 
$272.71 
$272.71 
$216.48 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 


$463.01 
$463.01 
$463.01 
$463.01 
$379.35 
$272.71 
$272.71 
$43.22 
$158.25 


$147.17 
$272.71 

$272.71 
$216.48 
$379.35 
$379.35 
$379.35 
$216.48 
$379.35 
$379.35 
$379.35 
$272.71 


CPT  codes  and  descriptioos  only  are  copyright  American  Medical  Associatiori.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
Copyright  American  Dental  Association  All  rights  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


24344 
24345 
24346 
24350 
24351 
24352 
24354 
24356 
24360 
24361 
24362 
24363 
24365 
24366 
24400 
24410 
24420 
24430 
24435 
24470 
24495 
24498 
24500 
24505 
24515 
24516 
24530 
24535 
24538 
24545 
24546 
24560 
24565 
24566 
24575 
24576 
24577 
24579 
24582 
24586 
24587 
24600 
24605 
24615 
24620 
24635 
24640 
24650 
24655 
24665 
24666 
24670 
24675 
24685 
24800 
24802 
24900 
24920 
24925 
24930 
24931 
24935 
24940 
24999 
25000 
25001 


!  tatus 
inlicator 


CPT  codes  and 
Copyright  America  i 
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48049 


Condition 


Description 


Reconstnjct  elbow  lat  ligmnt  ... 
Repr  elbw  med  ligmnt  w/tissu  . 
Reconstmct  elbow  med  ligmnt 

Repair  of  tennis  elbow  

Repair  of  tennis  eltww  

Repair  of  tennis  elt)ow  

Repair  of  tennis  elbow  

Revision  of  tennis  eltx)w 

Reconstruct  eltxjw  joint 

Reconstruct  eltxjw  joint 

Reconstruct  elbow  joint 

Replace  elbow  joint 

Reconstruct  head  of  radius 

Reconstruct  head  of  radius 

Revision  of  humerus  

Revision  of  humerus  

Revision  of  humerus  

Repair  of  humerus  

Repair  humerus  with  graft  

Revision  of  elbow  joint 

Decompression  of  forearm  

Reinforce  humerus 

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  humerus  fracture  

Treat  elbow  fracture 

Treat  elbow  fracture 

Treat  elbow  dislocation  

Treat  elbow  dislocation  

Treat  elbow  dislocation  

Treat  elbow  fracture 

Treat  elbow  fracture 

Treat  elbow  dislocation  

Treat  radius  fracture 

Treat  radius  fracture  

Treat  radius  fracture  

Treat  radius  fracture  

Treat  ulnar  fracture  

Treat  ulnar  fracture  

Treat  ulnar  fracture 

Fusion  of  elbow  joint 

Fusion/graft  of  elbow  joint 

Amputation  of  upper  arm  

Amputation  of  upper  arm  

Amputation  follow-up  surgery  . 
Amputation  follow-up  surgery  . 
Amputate  upper  amn  &  implant 

Revision  of  amputation  

Revision  of  upper  arm 

Upper  arm/elbow  surgery  

Incision  of  tendon  sheath 

Incise  flexor  carpi  radialis  


ARC 


0051 
0050 
0051 
0050 
0050 
0050 
0050 
0050 
0047 
0048 
0048 
0048 
0047 
0048 
0050 
0050 
0051 
0051 
0051 
0051 
0050 
0051 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0046 
0046 
0043 
0045 
0046 
0043 
0046 
0043 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0051 
0051 


0049 


0052 

0043 
0049 
0049 


Relative 
weight 


34.9381 

25.1166 

34.9381 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

30.3786 

47.4707 

47.4707 

47.4707 

30.3786 

47.4707 

25.1166 

25.1166 

34.9381 

34.9381 

34.9381 

34.9381 

25.1166 

34.9381 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

31.9719 

31.9719 

1.9233 

13.5546 

31.9719 

1.9233 

31.9719 

1.9233 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

34.9381 

34.9381 


19.9376 


42.6430 

1.9233 
19.9376 
19.9376 


Payment 
rate 


$1,896.75 

$1,363.56 

$1,896.75 

$1,363.56 

$1,363.56 

$1,363.56 

$1,363.56 

$1,363.56 

$1,649.22 

$2,577.14 

$2,577.14 

$2,577.14 

$1,649.22 

$2,577.14 

$1,363.56 

$1,363.56 

$1,896.75 

$1,896.75 

$1,896.75 

$1,896.75 

$1,363.56 

$1,896.75 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$1,735.72 

$1,735.72 

$104.41 

$735.87 

$1,735.72 

$104.41 

$1,735.72 

$104.41 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,896.75 

$1,896.75 


$1,082.39 


$2,315.05 

$104.41 
$1,082.39 
$1,082.39 


National 
unadjusted 
copayment 


de  icriptions 


only  are  copyright  American  Medical  Associaticn.  AH  Rights  Reserved.  AppiicaCte  FARS/I3FARS  Apply. 
Dental  Association  All  rights  reserved. 


$537.03 
$695.60 
$695.60 
$695.60 
$537.03 
$695.60 


$535.76 
$535.76 


$535.76 
$535.76 
$535.76 


$535.76 
$535.76 


$535.76 
$535.76 
$535.76 
$535.76 


$268.47 
$535.76 


$535.76 


$535.76 
$535.76 


$535.76 


Minimum 
unadjusted 
copayment 


$379.35 

$272.71 

$379.35 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$329.84 

$515.43 

$515.43 

$515.43 

$329.84 

$515.43 

$272.71 

$272.71 

$379.35 

$379.35 

$379.35 

$379.35 

$272.71 

$379.35 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$347.14 

$347.14 

$347.14 

$20.88 

$147.17 

$347.14 

$20.88 

$347.14 

$20.88 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$379.35 

$379.35 


$216.48 


$463.01 


$20.88 
$216.48 
$216.48 


A 


Addendum  B— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 

Status 

HCPCS 

indicator 

25020  

T  

25023  

T  

25024  

T  

25025  

T  

25028  

T  

25031  

T  

25035  

T  

25040  

T  

25065  

T  

25066  

T  

25075  

T  

25076  

T  

25077  

T  

25085  

T  

25100  

T  

25101  

T  

25105  

T  

25107  

T  

25110  

T  

25111  

T  

25112  

T  

25115  

T  

25116 

T  

25118  

T  

25119  

T  f 

25120  

T  

25125  

T  

25126  

T  

25130  

T  

25135  

T  

25136  

T 

25145  

T 

25150  

T  

25151  

T  

25170 

T  

25210  

T  

25215  

T  

25230  

T  

25240  

T  

25246  

N  

25248  

T  

25250  

T 

25251  

T 

25259  

T  

25260  

T  

25263  

T  

25265  

T  

25270  

T  

25272  

T  

25274  

T  

25275  

T  

25280  

T  

25290  

T  

25295  

T  

25300  

T  

25301  

T  

25310  

T  

25312  

T  

25315  

T  

25316  

T  

25320  

T  

25332  

T  

25335  

T  

25337  

T  

25350  

T  

25355  

T  

Condition 


Description 


Decompress  forearm  1  space  . 
Decompress  forearm  1  space  . 
Decompress  forearm  2  spaces 
Decompress  forarm  2  spaces  .. 

Drainage  of  forearm  lesion  

Drainage  of  forearm  bursa 

Treat  forearm  bone  lesion  

ExploreAreat  wrist  joint  

Biopsy  forearm  soft  tissues  

Biopsy  forearm  soft  tissues  , 

Removel  forearm  lesion  subcu  . 
Removel  forearm  lesion  deep  ... 
Remove  tumor,  forearm/wrist  ... 

Incision  of  wrist  capsule 

Biopsy  of  wrist  joint 

Explore/treat  wrist  joint  

Remove  wrist  joint  lining  

Remove  wrist  joint  cartilage 

Remove  wrist  tendon  lesion  

Remove  wrist  tendon  lesion  

Reremove  wrist  tendon  lesion  .. 
Remove  wristforearm  lesion  .... 
Remove  wrist/forearm  lesion  .... 
Excise  wrist  tendon  sheath  ....... 

Partial  removal  of  ulna 

Removal  of  forearm  lesion 

Remove/graft  forearm  lesion  .... 
Remove/graft  forearm  lesion  .... 

Removal  of  wrist  lesion 

Remove  &  graft  wrist  lesion 

Remove  &  graft  wrist  lesion 

Remove  forearm  bone  lesion  ... 

Partial  removal  of  ulna 

Partial  removal  of  radius 

Extensive  foreann  surgery 

Removal  of  wrist  bone  

Removal  of  wrist  bones  

Partial  removal  of  radius 

Partial  removal  of  ulna  ..... 

fnjection  for  wrist  x-ray 

Remove  forearm  foreign  body  .. 

Removal  of  wrist  prosthesis 

Removal  of  wrist  prosthesis , 

Manipulate  wrist  w/anesthes 

Repair  forearm  tendon/muscle  ., 
Repair  foreann  tendon/muscle  .. 
Repair  forearm  tendon/muscle  .. 
Repair  forearm  tendon/muscle  .. 
Repair  forearm  tendon/musde  .. 
Repair  forearm  tendon/muscle  .. 
Repair  forearm  tendon  sheath  ... 

Revise  wristforearm  tendon  

Incise  wristforearm  tendon 

Release  wrisfforearm  tendon  .... 

Fusion  of  tendons  at  wrist  

Fusion  of  tendons  at  wrist  

Transplant  forearm  tendon  

Transplant  forearm  tendon  

Revise  palsy  hand  tendon(s)  

Revise  palsy  hand  tendon(s)  

Repair/revise  wrist  joint 

Revise  wrist  joint 

Realignment  of  hand 

Reconstruct  ulna/radioulnar 

Revision  of  radius  

Revision  of  radius  


APC 


0049 
0050 
0050 
0050 
0049 
0049 
0049 
0050 
0021 
0022 
0021 
0022 
0022 
0049 
0049 
0050 
0050 
0050 
0049 
0053 
0053 
0049 
0049 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0050 
0052 
0054 
0054 
0050 
0050 


0049 

0050 

0050 

0043 

0050 

0050 

0050 

0050 

0050 

0050 

0050 

0050 

0050 

0049 

0050 

0050 

0051 

005\ 

0051 

0051 

0051 

0047 

0051 

0051 

0051 

0051 


Relative 
weight 


19.9376 

25.1166 

25.1166 

25.1166 

19.9376 

19.9376 

19.9376 

25.1166 

14.5749 

18.6725 

14.5749 

18.6725 

18.6725 

19.9376 

19.9376 

25.1166 

25.1166 

25.1166 

19.9376 

14.8188 

14.8188 

19.9376 

19.9376 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

42.6430 

24.2685 

24.2685 

25.1166 

25.1166 

19.9376 
25.1166 
25.1166 
1.9233 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
19.9376 
25.1166 
25.1166 
34.9381 
34.9381 
34.9381 
34.9381 
34.9381 
30.3786 
34.9381 
34.9381 
34.9381 
34.9381 


Payment 
rate 


OPT  codes  and  descriptions  only  ace  copyright  American  Medical  Assodatioh  All  Rights  Reserved.  Applicable  FARS/DPARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 


$1,082 
$1,363 
$1,363 
$1,363 
$1,082 
$1,082 
$1,082 
$1,363 

$791 
$1,013 

$791 
$1,013. 
$1,013 
$1,082. 
$1,082. 
$1,363. 
$1,363. 
$1,363. 
$1 ,082. 

$804. 

$804 
$1,082. 
$1,082. 
$1,363. 
$1,363. 
$1,363. 
$1,363. 
$1,363 
$1,363 
$1,363 
$1,363. 
$1,363 
$1,363 
$1,363. 
$2,31^ 
$1,317. 
$1,317 
$1,363 
$1,363 


.39 

.56 

56 

.56 

.39 

39 

39 

56 

26 

.71 

26 

71 

71 

39 

39 

56 

56 

56 

39 

50 

50 

39 

39 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

56 

05 

51 

51 

56 

56 


National 
unadjusted 
copayment 


$1,082.39 
$1 ,363.56 
$1,363.56 
$104.41 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,082  39 
$1,363.56 
$1,363.56 
$1,896.75 
$1,896.75 
$1,896.75 
$1,896.75 
$1,896.75 
$1,649.22 
$1,896.75 
$1,896.75 
$1,896.75 
$1 ,896.75 


$219.48 
$354.45 
$219.48 
$354.45 
$354.45 


Minimum 
unadjusted 
copayment 


$253.49 
$253.49 


$537.03 


$216.48 

$272.71 

$272.71 

$272.71 

$216.48 

$216.48 

$216.48 

$272.71 

$158.25 

$202.74 

$158.25 

$202.74 

$202.74 

$216.48 

$216.48 

$272.71 

$272.71 

$272.71 

$216.48 

$160.90 

$160.90 

$216.48 

$216.48 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$463.01 

$263.50 

$263.50 

$272.71 

$272.71 


$216.48 
$272.71 
$272.71 
$20.88 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$216.48 
$272.71 
$272.71 
$379.35 
$379.35 
$379.35 
$379.35 
$379  35 
$329.84 
$379.35 
$379.35 
$379.35 
$379.35 
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Addendum 


B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
tdicator 


Condition 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


25360 
25365 
25370 
25375 
25390 
25391 
25392 
25393 
25394 
25400 
25405 
25415 
25420 
25425 
25426 
25430 
25431 
25440 
25441 
25442 
25443 
25444 
25445 
25446 
25447 
25449 
25450 
25455 
25490 
25491 
25492 
25500 
25505 
25515 
25520 
25525 
25526 
25530 
25535 
25545 
25560 
25565 
25574 
25575 
25600 
25605 
25611 
25620 
25622 
25624 
25628 
25630 
25635 
25645 
25650 
25651 
25652 
25660 
25670 
25671 
25675 
25676 
25680 
25685 
25690 
25695 


Revision  of  ulna  

Revise  radius  &  ulna 

Revise  radius  or  ulna 

Revise  radius  &  ulna 

Shorten  radius  or  ulna  

Lengthen  radius  or  ulna 

Shorten  radius  &  ulna  

Lengthen  radius  &  ulna  '. 

Repair  carpal  bone,  shorten 

ReF)air  radius  or  ulna  

Repair/graft  radius  or  ulna  ... 

Repair  radius  &  ulna  

Repair/graft  radius  &  ulna  .... 
Repair/graft  radius  or  ulna  ... 
Repair/graft  radius  &  ulna  .... 
Vase  graft  into  carpal  t>one  .. 
Repair  nonunion  carpal  tx}ne 

Repair/graft  wrist  twne 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Reconstruct  wrist  joint 

Wrist  replacement  

Repair  wrist  joint(s)  

Remove  wrist  joint  implant .... 

Revision  of  wrist  joint 

Revision  of  wrist  joint 

Reinforce  radius 

Reinforce  ulna  

Reinforce  radius  and  ulna 

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  radius  

Treat  fracture  of  ulna  

Treat  fracture  of  ulna  

Treat  fracture  of  ulna  

Treat  fracture  radius  &  ulna  .. 
Treat  fracture  radius  &  ulna  .. 
Treat  fracture  radius  &  ulna  .. 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna  ...... 

Treat  fracture  radius/ulna 

Treat  wrist  tx)ne  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Treat  wrist  bone  fracture 

Pin  ulnar  styloid  fracture  

Treat  fracture  ulnar  styloid  .... 

Treat  wrist  dislocation  

Treat  wrist  dislocation  

Pin  radioulnar  dislocation 

Treat  wrist  dislocation  

Treat  wrist  dislocation  

Treat  wrist  fracture 

Treat  wrist  fracture 

Treat  wrist  dislocation  

Treat  wrist  dislocation  


0050 

0050 

0051 

0051 

0050 

0051 

0050 

0051 

0053 

0050 

0050 

0050 

0051 

0051 

0051 

0054 

0054 

0051 

0048 

0048 

0048. 

0048 

0048 

0048 

0047 

0047 

0051 

0051 

0051 

0051 

0051 

0043 

0043 

0046 

0043 

0046 

0046 

0043 

0043 

0046 

0043 

0043 

0046 

0046 

0043 

0043 

0046 

0046 

0043 

0043 

0046 

0043 

0043 

0046 

0043 

0046 

0046 

0043 

0046 

0046 

0043 

0046 

0043 

0046 

0043 

0046 


25.1166 

25.1166 

34.9381 

34.9381 

25.1166 

34.9381 

25.1166 

34.9381 

14.8188 

25.1166 

25.1166 

25.1166 

34.9381 

34.9381 

34.9381 

24.2685 

24.2685 

34.9381 

47.4707 

47.4707 

47.4707 

47.4707 

47.4707 

47.4707 

30.3786 

30.3786 

34.9381 

34.9381 

34.9381 

34.9381 

34.9381 

1.9233 

1.9233 

31.9719 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

31.9719 

31.9719 

1.9233 

31.9719 

31.9719 

1.9233 

31.9719 

1.9233 

31.9719 

1.9233 

31.9719 


CPT  codes  and 

Copyright  Ameix^n 


descriptions  only  are  copyrigtit  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  AH  rights  reserved 


$1,363.56 
$1,363.56 
$1,896.75 
$1 ,896.75 
$1,363.56 
$1,896.75 
$1,363.56 
$1,896.75 

$804.50 
$1,363.56 
$1,363.56 
$1 ,363.56 
$1,896.75 
$1,896.75 
$1,896.75 
$1,317.51 
$1,317.51 
$1,896.75 
$2,577.14 
$2,577.14 
$2,577.14 
$2,577.14 
$2,577.14 
$2,577.14 
$1,649.22 
$1,649.22 
$1,896.75 
$1,896.75 
$1,896.75 
$1,896.75 
$1,896.75 

$104.41 

$104.41 
$1,735.72 

$104.41 
$1,735.72 
$1,735.72 

$104.41 

$104.41 
$1 ,735.72 

$104.41 

$104.41 
$1,735.72 
$1 ,735.72 

$104.41 

$104.41 
$1,735.72 
$1,735.72 

$104.41 

$104.41 
$1 ,735.72 

$104.41 

$104.41 
$1,735.72 

$104.41 
$1,735.72 
$1,735.72 

$104.41 
$1,735.72 
$1,735.72 

$104.41 
$1,735.72 

$104.41 
$1 ,735.72 

$104.41 
$1,735.72 


$253.49 


$695.60 
$695.60 
$695.60 
$695.60 
$695.60 
$695.60 
$537.03 
$537.03 


$535.76 


$535.76 
$535.76 


$535.76 


$535.76 
$535.76 


$535.76 
$535.76 


$535.76 


$535.76 


$535.76 
$535.76 


$535.76 
$535.76 


$535.76 
$535.76 
$535.76 


$272.71 

$272.71 

$379.35 

$379.35 

$272.71 

$379.35 

$272.71 

$379.35 

$160.90 

$272.71 

$272.71 

$272.71 

$379.35 

$379.35 

$379.35 

$263.50 

$263.50 

$379.35 

$515.43 

$515.43 

$515.43 

$515.43 

$515.43 

$515.43 

$329.84 

$329.84 

$379.35 

$379.35 

$379.35 

$379.35 

$379.35 

$20.88 

$20.88 

$347.14 

$20.88 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$20.88 

$20.88 

$347.14 

$20.88 

$347.14 

$347.14 

$20.88 

$347.14 

$347.14 

$20.88 

$347.14 

$20.88 

$347.14 

$20.88 

$347.14 
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OPT/ 

Status 

HCPCS 

indicator 

25800  

T  

25805  

T 

25810  

T  

25820  

T  

25825  

T  

25830  

T  

25900  

C  

25905  

C 

25907  

T  

25909  

C 

25915  

C 

25920  

C 

25922  

T  

25924  

C 

25927  

C 

25929  

T  

25931  

C  

25999  

T  

26010  

T  

26011  ....... 

T  

26020  

T  

26025  .: 

T  

26030  

T  ;... 

26034  

T  

26035  

T  

26037  

T  

26040  

T  

26045  

T  

26055  

T 

26060  

T  

26070  

T  

26075  

T  

26080  

T  

26100  

T  

26105  

T  

26110....... 

T  

26115  

T  .- 

26116  

T  

26117  

T  

26121  

T  

26123  

T  

26125  

T  

26130  

T  

26135  

T  

26140 , 

T  

26145  

T  

26160  

T  

26170  

T  

26180  

T  

26185  

T  

26200  

T  

26205  

T  

26210  

T  

26215  

T  

26230  

T  

26235  

T  

26236  

T  

26250  

T  ' 

26255  

T  

26260  

T  

■26261  

T  

26262  

T  

26320  

T  

26340  

T  

26350  

T" 

26352  

T  

Condition 


Description 


Fusion  of  wrist  joint 

Fusion/graft  of  wrist  joint 

Fusion/graft  of  wrist  joint 

Fusion  of  hand  txtnes  

Fuse  hand  bones  with  graft  .... 

Fusion,  radioulnar  jnt/ulna  

Amputation  of  forearm  

Amputation  of  forearm  

Amputation  follow-up  surgery  . 
Amputation  follow-up  surgery  . 

Amputation  of  forearm  

Amputate  hand  at  wrist 

Amputate  hand  at  wrist 

Amputation  follow-up  surgery  . 

Amputation  of  hand 

Amputation  follow-up  surgery  . 
Amputation  follow-up  surgery  . 

•  Forearm  or  wrist  surgery  

Drainage  of  finger  abscess  

Drainage  of  finger  abscess 

Drain  hand  tendon  sheath  

Drainage  of  palm  bursa  

Drainage  of  palm  bursa(s)  

Treat  hand  bone  lesion 

Decompress  fingers/hand  

Decompress  fingers/hand  

Release  palm  contracture  

Release  palm  contracture 

Incise  finger  tendon  sheath  

Incision  of  finger  tendon  

Explore/treat  hand  joint 

Explore/treat  finger  joint 

Explore/treat  finger  joint 

Biopsy  hand  joint  lining 

Biopsy  finger  joint  lining 

Biopsy  finger  joint  lining 

Removel  hand  lesion  sut>cut  ... 
Removel  hand  lesion,  deep  ..... 

Remove  tumor,  hand/finger  

Release  palm  contracture 

Release  palm  contracture 

Release  palm  contracture 

Remove  wrist  joint  lining 

Revise  finger  joint,  each  

Revise  finger  joint,  each  

Tendon  excision,  palm/finger  ... 
Remove  tendon  sheath  lesion  . 
Removal  of  palm  tendon,  each 

Removal  of  finger  tendon  

Remove  finger  bone  

Remove  hand  bone  lesion 

Remove/graft  bone  lesion 

Removal  of  finger  lesion  

Remove/graft  finger  lesion 

Partial  removal  of  hand  bone  .., 

Partial  removal,  finger  bone 

Partial  removal,  finger  bone 

Extensive  hand  surgery  

Extensive  hand  surgery  

Extensive  finger  surgery  

Extensive  finger  surgery  

Partial  removal  of  finger 

Removal  of  implant  from  hand  . 

Manipulate  finger  w/anesth 

Repair  finger/hand  tendon  

Repair/graft  hand  tendon  


APC 


0051 
0051 
0051 
0053 
0054 
0(»1 


0049 


0049 


0027 

0043 

0006 

0007 

0053 

0053 

0053 

0053 

0053 

0053 

0054 

0054 

0053 

0053 

0053 

0053 

0053 

0053 

0053 

0053 

0022 

0022 

0022 

0054 

0054 

0054 

0053 

0054 

0053 

0053 

0053 

0053 

0053 

0053 

0053 

0054 

0053 

0053 

0053 

0053 

0053 

0053 

0054 

0053 

0053 

0053 

0021 

0043 

0054 

0054 


Relative 
weight 


34.9381 
34.9381 
34.9381 
14.8188 
24.2685 
34.9381 


19.9376 


19.9376 


15.8319 

1.9233 
1.7467 
11.4943 
14.8188 
14.8188 
14.8188 
14.8188 
14.8188 
14.8188 
24.2685 
24.2685 
14.8188 
14.8188 
14.8188 
14.8188 
14.8188 
14.8188 
14.8188 
14.8188 
18.6725 
18.6725 
18.6725 
24.2685 
24.2685 
24.2685 
14.8188 
24.2685 
14.8188 
14.8188 
14.818^ 
14.8188 
14.8188 
14.8188 
14.8188 
24.2685 
14.8188 
14.8188 
14.8188 
14.8188 
14.8188 
14.8188 
24.2685 
14.8188 
14.8188 
14.8188 
14.5749 
1.9233 
24.2685 
24.2685 


Payment 
rate 


$1,896.75 
$1,896.75 
$1,896.75 
$804.50 
$1,317.51 
$1,896.75 


$1,082.39 


$1,082.39 


$859.50 


$104.41 
$94.94 
$624.01 
$804.50 
$804.50 
$804.50 
$804.50 
$804.50 
$804.50 
$1,317.51 
$1,317.51 
$804  50 
$804,50 
$804.50 
$804.50 
$804.50 
$804.50 
$804.50 
$804.50 
$1,013.71 
$1,013.71 
$1,013.71 
$1,317.51 
$1,317.51 
$1,317.51 
$804.50 
$1,317.51 
$804.50 
$804.50 
$804.50 
$804.50 
$804.50 
$804.50 
$804.50 
$1,317.51 
$804.50 
$804.50 
$804.50 
$804.50 
$804.50 
$804.50 
$1,317.51 
$804.50 
$804.50 
$804.50 
$791.26 
$104.41 
$1,317.51 
$1,317.51 


National 
unadjusted 
copayment 


$253.49 


$329.72 


$24.12 


$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 


$253.49 

$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$354.45 
$354.45 
$354.45 


$253.49 


$253.49 
$25349 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 


$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 


$253.49 
$253.49 
$253.49 
$219.48 


Minimum 
unadjusted 
copayment 


$379.35 
$379.35 
$379.35 
$160.90 
$263.50 
$379.35 


$216.48 


$216.48 


$171.90 


$20.88 
$18.99 
$124.80 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$263  50 
$263.50 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$202.74 
$202.74 
$202.74 
$263.50 
$263.50 
$263.50 
$160.90 
$263.50 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$263.50 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$263.50 
$160.90 
$160.90 
$160  90 
$158.25 
$20.88 
$263.50 
$263.50 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicabte  FARS/DFARS  Apply. 
Copynght  American  Dental  Associalion.  All  ngfits  reserved 
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B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS     !     I 


Status 
I  dicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment  ■ 


26356 
26357 
26358 
26370 
26372 
26373 
26390 
26392 
26410 
26412 
26415 
26416 
26418 
26420 
26426 
26428 
26432 
26433 
26434 
26437 
26440 
26442 
26445 
26449 
26450 
26455 
2^460 
26471 
26474 
26476 
26477 
26478 
26479 
26480 
26483 
26485 
26489 
26490 
26492 
26494 
26496 
26497 
26498 
26499 
26500 
26502 
26504 
26508 
26510 
26516 
26517 
26518 
26520 
26525 
26530 
26531 
26535 
26536 
26540 
26541 
26542 
26545 
26546 
26548 
26550 
26551 


Repair  finger/hand  tendon  

Repair  finger/hand  tendon  

Repair/graft  tiand  tendon  

Repair  finger/hand  tendon  ..... 

Repair/graft  hand  tendon 

Repair  finger/hand  tendon  

Revise  hand/finger  tendon  ..... 

Repair/gratt  hand  tendon  

Repair  hand  tendon  , 

Repair/graft  hand  tendon  

Excision,  hand/finger  tendon  , 
Graft  hand  or  finger  tendon  ... 

Repair  finger  tendon  

Repair/graft  finger  tendon  

Repair  finger/hand  tendon  

Repair/graft  finger  tendon  

Repair  finger  tendon  

Repair  finger  tendon  

Repair/graft  finger  tendon  

Realignment  of  tendons 

Release  palnrVfinger  tendon  ... 
Release  palm  &  finger  tendon 
Release  hand/finger  tendon  ... 
Release  forearm/hand  tendon 

Incision  of  palm  tendon 

Incision  of  finger  tendon  

Incise  hand/finger  tendon  

Fusion  of  finger  tendons  

Fusion  of  finger  tendons  ........ 

Tendon  lengthening  

Tendon  shortening  

Lengthening  of  hand  tendon  .. 
Shortening  of  hand  tendon  .... 

Transplant  hand  tendon  

Transplant/graft  hand  tendon  . 

Transplant  palm  tendon  

Transplant/graft  palm  tendon  . 

Revise  thumb  tendon 

Tendon  transfer  with  graft 

Hand  terxJon/muscle  transfer . 

Revise  thumb  tendon 

Finger  tendon  transfer 

Finger  tencJon  transfer  

Revision  of  finger  

Hand  tendon  reconstruction  ... 
Hand  tendon  reconstruction  ... 
Hand^ndon  reconstruction  ... 
Release  thumb  contracture  .... 

Thumb  tendon  transfer  

Fusion  of  knuckle  joint  ;.. 

Fusion  of  knuckle  joints  

Fusion  of  knuckle  joints  

Release  knuckle  contracture  . 

Release  finger  contracture 

Revise  knuckle  joint  

Revise  knuckle  with  implant  .. 

Revise  finger  joint  

Revise/implant  finger  joint 

Repair  hand  joint 

Repair  hand  joint  with  graft  .... 
Repair  hand  joint  with  graft  .... 

Reconstruct  finger  joint  

Repair  nonunron  hand  

Reconstruct  finger  joint  

Construct  thumb  replacement 
Great  toe-hand  transfer  


0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0053 
0054 
0054 
0054 
0053 
0054 
0054 
0054 
0053 
0053 
0054 
0053 
0053 
0054 
0053 
0054 
0053 
0053 
0053 
0053 
0053 
0053 
0053 
0053 
0053 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0053 
0054 
0054 
0053 
0054 
0054 
00S4 
0054 
0053 
0053 
0047 
0048 
0047 
0048 
0053 
0054 
0053 
0054 
0054 
0054 
0054 


24.2685 

24.2685- 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

14.8188 

24.2685 

24.2685 

24.2685 

14.8188 

24.2685 

24.2685 

24,2685 

14.8188 

14.8188  ' 

24.2685 

14.8188 

14.8188 

24.2685 

14.8188 

24.2685 

14.8188 

14.8188 

14.8188 

14.8188  i 

14.8188  I 

14.8188 

14.8188  j 

14.8188 

14.8188  : 

24.2685  I 

24.2685  I 

24.2685  ! 

24.2685  I 

24.2685  I 

24.2685  I 

24.2685  i 

24.2685  I 

24.2685  I 

24.2685 

24.2685 

14.8188 

24.2685 

24.2685 

14.8188 

24.2685 

24.2685 

24.2685 

24.2685 

14.8188 

14.8188 

30.3786 

47.4707 

30.3786 

47.4707 

14.8188 

24.2685 

14.8188 

24.2685 

24.2685 

24.2685 

24.2685 


OPT  codes  and 

Oipynght  American 


descriptions  only  are  copynght  Amencan  Medical  Association.  Ail  Rights  Reserved  Applicable  FARS/OFARS  Apply. 
Dental  Association.  All  rigms  reserved. 


$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$804.50 

$1,317.51 

$1,317.51 

$1,317.51 

$804.50 

$1,317.51 

$1,317.51 

$1,317.51 

$804.50 

$804.50 

$1,317.51 

$804.50 

$804.50 

$1,317.51 

$804.50 

$1,317.51 

$804.50 

$804.50 

$804.50 

$804.50 

$804.50 

$804.50 

$804.50 

$804.50 

$804.50 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$804.50 

$1,317.51 

$1,317.51 

$804.50 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$804.50 

$804.50 

$1,649.22 

$2,577.14 

$1,649.22 

$2,577.14 

$804.50 

$1,317.51 

$804.50 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 


$253.49 


$253.49 


$253.49 
$253.49 


$253.49 
$253.49 


$253.49 


$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 
$253.49 


$253.49 


$253.49 


$253.49 
$253.49 
$537.03 
$695.60 
$537.03 
$695.60 
$253.49 


$253.49 


$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$160.90 
$263.50 
$263.50 
$263.50 
$160.90 
$263.50 
$263.50 
$263.50 
$160.90 
$160.90 
$263.50 
$160.90 
$160.90 
$263.50 
$160.90 
$263.50 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$160.90 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$263.50 
$160.90 
$263.50 
$263.50 
SI  60.90 
$263.50 
$263.50 
$263.50 
$263.50 
$160.90 
$160.90 
$329.84 
$515.43 
$329.84 
$515.43 
$160.90 
$263.50 
$160.90 
$263.50 
$263.50 
$263.50 
$263.50 
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CPT/ 
HCPCS 


Status 
Indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


T 


Minimum 
unadjusted 
copayment 


26553 
26554 
26555 
26556 
26560 
26561 
26562 
26565 
26567 
26568 
26580 
26587 
26590 
26591 
26593 
26596 
26600 
26605 
26607 
26608 
26615 
26641 
26645 
26650 
26665 
26670 
26675 
26676 
26685 
26686 
26700 
26705 
26706 
26715 
26720 
26725 
26727 
26735 
26740 
26742 
26746 
26750 
26755 
26756 
26765 
26770 
26775 
26776 
26785 
26820 
26841 
26842 
26843 
26844 
26850 
26852 
26860 
26861 
26862 
26863 
26910 
26951 
26952 
26989 
26990 
26991 


C 
C 

T 
C 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


Single  transfer,  toe-hand  ... 
Double  transfer,  toe-hand  .. 
Positional  change  of  finger 

Toe  joint  transfer 

Repair  of  web  finger  ." 

Repair  of  web  finger  

Repair  of  web  finger  

Conect  metacarpal  flaw 

Correct  finger  defonroty  

Lengtfien  metacarpal/finger 

Repair  hand  deformity  

Reconstruct  extra  finger 

Repair  finger  deformity  

Repair  muscles  of  hand 

Release  muscles  of  hand  .. 
Excision  constricting  tissue 
Treat  metacarpal  fracture  .. 
Treat  metacarpal  fracture  .. 
Treat  metacarpal  fracture  .. 
Treat  metacarpal  fracture  .. 
Treat  metacarpal  fracture  .. 

Treat  thumb  dislocation  

Treat  thumb  fracture  , 

Treat  thumb  fracture  

Treat  thumb  fracture  

Treat  hand  dislocation  

Treat  hand  dislocation  

Pin  hand  dislocation 

Treat  hand  dislocation  

Treat  hand  dislocation  

Treat  knuckle  dislocation  ... 
Treat  knuckle  dislocation  ... 
Pin  knuckle  dislocation  ...... 

Treat  knuckle  dislocation  ... 
Treat  finger  fracture,  each  . 
Treat  finger  fracture,  each  . 
Treat  finger  fracture,  each  . 
Treat  finger  fracture,  each  . 
Treat  finger  fracture,  each  . 
Treat  finger  fracture,  each  . 
Treat  finger  fracture,  each  . 
Treat  finger  fracture,  each  . 
Treat  finger  fracture,  each  . 
Pin  finger  fracture,  each  .... 

Treat  finger  fracture,  each  . 

Treat  finger  dislocation  

Treat  finger  dislocation  

Pin  finger  dislocation 

Treat  finger  dislocation  ...... 

Thumb  fusion  with  graft  

Fusion  of  thumb  

Thumb  fusion  with  graft  ..... 

Fusion  of  hand  joint  

Fusion/graft  of  hand  joint  ... 

Fusion  of  knuckle 

Fusion  of  knuckle  with  graft 

Fusion  of  finger  joint  ...„ 

Fusion  of  finger  jnt,  add-on 
Fusion/graft  of  finger  joint  .. 

Fuse/graft  added  joint  

Amputate  metacarpal  bone 
Amputation  of  finger/thumb 
Amputation  of  finger/thumb 

Hand/finger  surgery  

Drainage  of  pelvis  lesion  ... 
Drainage  of  pelvis  bursa  .... 


0054 

0053 
0054 
0064 
0054 
0054 
0054 
0054 
0053 
0054 
0054 
0053 
0054 
0043 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0046 
0043 
0043 
0043 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0046 
0043 
0045 
0046 
0046 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0054 
0053 
0053 
0043 
0049 
0049 


24.2685 

14.8188 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

14.8188 

24.2685 

24.2685 

14.8188 

24.2685 

1.9233 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

31.9719 

1.9233 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

13.5546 

31.9719 

31.9719 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

24.2685 

14.8188 

14.8188 

1.9233 

19.9376 

19.9376 


$1,317.51 

$804.50 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$804.50 

$1,317.51 

$1,317.51 

$804.50 

$1,317.51 

$104.41 

$104.41 

$104.41 

$1 ,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$104.41 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$104.41 

$104.41 

$1 ,735.72 

$1,735.72 

$104.41 

$735.87 

$1 ,735.72 

$1,735.72 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$1,317.51 

$804.50 

$804.50 

$104.41 

$1,082.39 

$1,082.39 


$253.49 


$253.49 


$253.49 


$535.76 
$535.76 


$535.76 
$535.76 


$535.76 
$535.76 
$535.76 


$535.76 


$535^76 
$535.76 


$535.76 


$535.76 
$535.76 


$268.47 
$535.76 
$535.76 


$253.49 
$253.49 


$263.50 


$160.90 

$263.50 

$263  50 

$263.50 

$263.50 

S263.50 

S263.50 

$160.90 

$263.50 

$263  50 

$160.90 

$263.50 

$20.88 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 

$20.83 

$347.14 

$347.14 

$20.88 

$20.88 

$347  14 

$347.14 

$347.14 

$20.88 

$20  88 

$20.88 

$347.14 

$20  88 

$20.88 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

S20.88 

$20.88 

$347  14 

$347.14 

$20.88 

$147.17 

$347.14 

$347.14 

$263.50 

$263.50 

$263.50 

$263.50 

$263.50 

$263.50 

$263.50 

$263.50 

$263.50 

$263.50 

$263.50 

$263.50 

$160.90 

$160.90 

$20.88 

$216.48 

$216.46 


OPT  codes  and  descriptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/Df  ARS  Apply. 
Copyright  American  Dental  Association  All  nghts  reserved 
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Addendum 


CPT/ 
HCPCS 


26992 
27000 
27001  . 
27003. 
27005. 
27006. 
27025  . 
27030. 
27033. 
27035. 
27036. 
27040. 
27041  . 
27047. 
27048. 
27049. 
27050. 
27052. 
27054. 
27060. 
27062. 
,  27065  . 
27066. 
27067  . 

27070  . 

27071  . 

27075  . 

27076  .. 

27077  .. 

27078  .. 
27079.. 
27080.. 
27086.. 
27087.. 
27090.. 
27091  .. 
27093.. 
27095.. 
27096.. 
27097.. 
27098.. 
27100  .. 
27105  .. 
27110.. 
27111  .. 
27120  .. 
27122  .. 
27125  .. 
27130  .. 
27132  .. 
27134  .. 

27137  .. 

27138  .. 
27140  .. 

27146  .. 

27147  .. 
27151  .. 
27156  .. 
27158  ... 
27161  ... 
27165  ... 
27170... 

27175  ... 

27176  ... 

27177  . . 
27178... 


Status 
I  idicator 


C 

T 
T 
T 
C 
C 

c 
c 

T 

T 

C 

T 

T 

T  . 

T  . 

T 

T 

T 

C 

T 

T 

T 

T 

T 

C 

C 

c 
c 
c 
c 
c 

T 
T 
T 

c 
c 

N 
N  I 

E 
T 
T  I 

T 
T 
T 
T 
C 
C 

c 

c 

c 

c 

c 

c 

c . 

c . 

c  . 

c . 

c . 

c 

c 

c 

c 

c 

c 

c 

c 


CPT  codes  and 
Copynghl  America  1 
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B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


Condition 


Description 


Drainage  of  bone  lesion 

Incision  of  hip  tendon 

Incision  of  hip  tendon 

Incision  of  hip  tendon 

Incision  of  hip  tendon 

Incision  of  hip  tendons 

Incision  of  hip/thigh  fascia  .... 

Drainage  of  hip  joint 

Exploration  of  hip  joint  

Denervation  of  hip  joint 

Excision  of  hip  joint/muscle  .. 

Biopsy  of  soft  tissues 

Biopsy  of  soft  tissues 

Remove  hip/pelvis  lesion  

Remove  hip/pelvis  lesion  .^.... 

Remove  tumor,  hip/pelvis  

Biopsy  of  sacroiliac  joint  

Biopsy  of  hip  joint  

Removal  of  hip  joint  lining  

Removal  of  Ischial  txjrsa  

Remove  femur  lesion/bursa  ... 
Removal  of  hip  tx»ne  lesion  ... 
Removal  of  hip  bone  lesion  ... 
Remove/graft  hip  bone  lesion 
Partial  removal  of  hip  bone  .... 
Partial  removal  of  hip  bone  .... 

Extensive  hip  surgery 

Extensive  hip  surgery  

Extensive  hip  surgery  

Extensive  hip  surgery  

Extensive  hip  surgery  

Removal  of  tall  bone 

Remove  hip  foreign  body 

Remove  hip  foreign  body 

Removal  of  hip  prosthesis  

Removal  of  hip  prosthesis  

Injection  for  hip  x-ray  

Injection  for  hip  x-ray  

Inject  sacroiliac  joint 

Revision  of  hip  tendon  

Transfer  tendon  to  pelvis  

Transfer  of  abdominal  muscle 

Transfer  of  spinal  muscle  

Transfer  of  iliopsoas  muscle  ... 
Transfer  of  Iliopsoas  muscle  ... 
Reconstruction  of  hip  socket  .. 
Reconstruction  of  hip  socket  .. 

Partial  hip  replacement 

Total  hip  arthroplasty  

Total  hip  arthroplasty  

Revise  hip  joint  replacement  .. 
Revise  hip  joint  replacement  .. 
Revise  hip  joint  replacement  .. 

Transplant  femur  ridge 

Incision  of  hip  bone 

Revision  of  hip  bone  

IrKlslon  of  hip  twnes 

Revision  of  hip  tx)nes  

Revision  of  pelvis 

Incision  of  neck  of  femur  

Incision/fixation  of  femur  

Repair/graft  femur  head/neck  . 

Treat  slipped  epiphysis  

Treat  slipped  epiphysis  

Treat  sllpjjed  epiphysis  

Treat  slipped  epiphysis  


APC 


0049 
0050 
0050 


Relative 
weight 


0051 
0052 

0021 
0022 
0022 
0022 
0022 
0049 
0049 

6049 
0049 
0049 
0050 
0050 


0050 
0020 
P049 


0050 
0050 
0051 
0051 
0051 
0051 


19.9376 
25.1166 
25.1166 


34.9381 
42.6430 

14.5749 
18.6725 
18.6725 
18.6725 
18.6725 
19.9376 
19.9376 

19.9376 
19.9376 
19.9376 
25.1166 
25.1166 


25.1166 

7.3105 

19.9376 


25.1166 
25.1166 
34.9381 
34.9381 
34.9381 
34.9381 


descriptions 


only  are  copyright  Amencan  Medical  Association  All  Rigtits  Reseraed  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  nghts  reserved 


Payment 
rate 


$1,082.39 

$1,363.56 
$1,363.56 


$1,896.75 
$2,315.05 

$791.26 
$1,013.71 
$1,013.71 
$1,013.71 
$1,013.71 
$1,082.39 
$1,082.39 

$1,082.39 
$1,082.39 
$1,082.39 
$1,363.56 
$1,363.56 


$1,363.56 

$396.88 

$1 ,082.39 


$1,363.56 
$1,363.56 
$1,896.75 
$1,896.75 
$1,896.75 
$1,896.75 


National 
unadjusted 
copayment 


$219.48 
$354.45 
$354.45 
$354.45 
$354.45 


$113.25 


Minimum 
unadjusted 
copayment 


$216.48 
$272.71 
$272.71 


$379.35 
$463.01 


$158.25 
$202.74 
$202.74 
$202.74 
$202.74 
$216.48 
$216.48 


$216.48 

$216.48 
$216.48 
$272.71 
$272.71 


$272.71 

$79.38 

$216.48 


$272.71 
$272.71 
$379.35 
$379.35 
$379.35 
$379.35 
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CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

0043 

1.9233 
13.5546 

1.9233 
31.9719 

$104.41 

$735.87 

$104.41 

$1,735.72 

$20.88 

0045 
0043 

$268.47 

$147.17 
$20.88 

0046 

$535.76 

$347.14 

0050 

25.1166 

$1,363.56 

$272.71 

1.9233 

$lb4;41 

1 

0043 

$20.88 

0043 

1.9233 

$104.41 

$20.88 

0050 

25.1166 

$1,363.56 

$272.71 

0043 

1.9233 

$104.41 

$20.88 

0043 

1.9233 

$104.41 

$20.88 

0043 

1.9233 
13.5546 

$104.41 
$735.87 

$20.88 

0045 

$268.47 

$147.17 

0043 

1.9233 
13.5546 

$104.41 
$735.87 

$20.88 

0045 

$268.47 

$147.17 

0043 

1.9233 
13.5546 
13.5546 

$104.41 
$735.87 
$735.87 

•   $20.88 

0045 
0045 

$268.47 
$268.47 

$147.17 
$147.17 

0043 

1.9233 
16.a303 

$104.41 
$913.70 

$20.88 

0008 

$182.74 

0049 

19.9376 
19.9376 
19.9376 
25.1166 
16.5293 
16.5293 
14.5749 
18.6725 
18.6725 
18.6725 
18.6725 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
19.9376 
19.9376 

$1,082.39 
$1 ,082.39 
$1,082.39 
$1,363.56 
$897.36 
$897.36 
$791.26 
$1,013.71 
$1,013.71 
$1,013.71 
$1,013.71 
$1,363.56 
$1,363.56 
$1,363.56 
$1.363  56 
$1,363.56 
$1,363.56 
$1,082.39 
$1 ,082.39 

^ 

$216.48 

0049 

$216.48 

0049 

$21648 

0050 

$272.71 

0220 

- 

$179.47 

0220 

$179.47 

0021 
OOP? 
0022 
0022 
0022 
0050 

$219.48 
$354.45 
$354.45 
$354.45 
$354.45 

$158.25 
$202.74 
$202.74 
$202.74 
$202.74 
$272.71 

0050 

$272.71 

0050 

- 

$272.71 

0050 

$272.71 

0050 

$272.71 

0050 

$272.71 

0049 
0049 

$21648 
$216.48 

27179 

27181 

27185 

27187 

27193 

27194 

27200 

27202 

27215 

27216 

27217 

27218 

27220 

27222 

27226 

27227 

27228 

27230 

27232 

27235 

27236 

27238 

27240 

27244. 

27245 

27246 

27248 

27250 

27252 

27253 

27254 

27256 

27257 

27258 

27259 

27265 

27266 

27275 

27280- 

27282 

27284 

27286 

27290 

27295 

27299 

27301 

27303 

27305 

27306 

27307 

27310 

27315 

27320 

27323 

27324 

27327 

27328 

27329 

27330 

27331 

27332 

27333 

27334 

27335 

27340 

27345 


C 
C 
C 
C 

T 
T 
T 
T 
C 
T 
C 
C 
T 
C 
C 
C 

c 

T 

c 

T 
C 
T 
C 
C 

c 

T 

c 

T 
T 
C 

c 

T 
T 
C 

c 

T 
T 
T 
C 
C 
C 

c 
c 
c 

T 
T 

c 

T 

T 

T 

T 

T 

T 

T 

T 

T, 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 


Revise  head/neck  of  femur 

Treat  slipped  epiphysis 

Revision  of  femur  epiphysis 

Reinforce  hip  bones 

Treat  pelvic  ring  fracture  .... 
TreaJ  pelvk:  ring  fracture  .... 

Treat  tail  bone  fracture  

Treat  tail  bone  fracture  

Treat  pelvic  fracture(s) 

Treat  pelvic  ring  fracture  .... 
Treat  pelvic  ring  fracture  .... 
Treat  pelvic  ring  fracture  .... 
Treat  hip  socket  fracture  .... 
Treat  hip  socket  fracture  .... 

Treat  hip  wall  fracture  

Treat  hip  fracture(s)  

Treat  hip  fracture(s)  

Treat  thigh  fracture  

Treat  thigh  fracture 

Treat  thigh  fracture  

Treat  thigh  fracture  , 

Treat  thigh  fracture 

Treat  thigh  fracture  , 

Treat  thigh  fracture  , 

Treat  thigh  fracture  

Treat  thigh  fracture  , 

Treat  thigh  fracture  

Treat  hip  dislocatkxi 

Treat  hip  dislocation 

Treat  hip  dislocation 

Treat  hip  dislocation 

Treat  hip  dislocatkjn 

Treat  hip  dislocation 

Treat  hip  dislocation 

Treat  hip  dislocation 

Treat  hip  dislocation 

Treat  hip  dislocation 

Manipulation  of  hip  joint 

Fusion  of  sacroiliac  joint  

Fusion  of  pubic  bones  

Fusion  of  hip  joint  

Fusion  of  hip  joint  

Amputation  of  leg  at  hip 

Amputation  of  leg  at  hip 

Pelvis/hip  joint  surgery 

Drain  thigh/knee  lesion  

Drainage  of  bone  lesion 

Incise  thigh  tendon  &  fascia 

Incision  of  thigh  tendon 

Incision  of  thigh  tendons 

Exploration  of  knee  joint  

Partial  removal,  thigh  nerve 
Partial  removal,  thigh  nerve 
Biopsy,  thigh  soft  tissues  .... 
Biopsy,  thigh  soft  tissues  .... 
Removal  of  thigh  lesion  ...... 

Removal  of  thigh  lesion  

Remove  tumor,  thigh/knee  .. 

Biopsy,  knee  joint  lining  

Explore/treat  knee  joint  

Removal  of  knee  cartilage  .. 
Removal  of  knee  cartilage  .. 
Remove  knee  joint  lining  .... 
Remove  knee  joint  lining  .... 
IRemoval  of  kneecap  bursa  . 
Removal  of  knee  cyst  


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  All  rights  reserved 
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CRT/ 
HCPCS 


27347 

27350 

27355 

27356. 

27357. 

27358. 

27360. 

27365. 

27370. 

27372. 

27380. 

27381  . 

27385. 

27386. 

27390. 

27391  . 

27392. 

27393. 

27394. 

27395. 

27396. 

27397  . 

27400.. 

27403. 

27405.. 

27407  .. 

27409.. 

27418  .. 

27420  .. 

27422  .. 

27424  .. 

27425  .. 

27427  .. 

27428  .. 

27429  .. 

27430  .. 
27435  .. 
27437  .. 
27438.. 

27440  .. 

27441  .. 

27442  .. 

27443  .. 
27445  .. 
27446.. 

27447  .. 

27448  .. 
27450  .. 

27454  .. 

27455  .. 
27457  ... 

27465  ... 

27466  ... 
27468  ... 
27470  ... 
27472  ... 
27475  ... 
27477  ... 
27479  ... 

27485  ... 

27486  ... 

27487  ... 

27488  ... 

27495  ... 

27496  ... 

27497  ... 


Status 
irtdicator 


T 

T 

T 

T 

T 

T 

T 

C 

N 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T  . 

T  . 

T  . 

T  . 

C  . 

T  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

c . 

c . 

c  . 

c . 

T  . 

T  . 


CPT  codes  and 
Copyrigtit 


AmencaniOentai 


Condition 


Description 


Rennove  knee  cyst  

Removal  of  kneecap 

Remove  femur  lesion 

Remove  femur  lesion/graft 

Remove  femur  lesion/graft 

Remove  femur  lesion/fixation 
Partial  removal,  leg  tx)ne(s)  ... 

Extensive  leg  surgery  

Injection  for  knee  x-ray  

Removal  of  foreign  body 

Repair  of  kneecap  tendon  

Repair/graft  kneecap  tendon  . 

Repair  of  ttiigh  muscle 

Repair/graft  of  thigh  muscle  ... 

Incision  of  thigh  tendon 

Incision  of  thigh  tendons 

Incision  of  thigh  tendons 

Lengthening  of  thigh  tendon  ... 
Lengthening  of  thigh  tendons  . 
Lengthening  of  thigh  tendons  . 

Transplant  of  thigh  tendon 

Transplants  of  thigh  tendons  .. 
Revise  thigh  muscles/tendons 

Repair  of  knee  cartilage 

Repair  of  knee  ligament 

Repair  of  knee  ligament 

Repair  of  knee  ligaments 

Repair  degenerated  kneecap  . 
Revision  of  unstable  kneecap  . 
Revision  of  unstable  kneecap  . 
Revision/removal  of  kneecap  .. 

Lateral  retinacular  release  

Reconstnjction,  knee  

Reconstruction,  knee  

Reconstruction,  knee  

Revision  of  thigh  muscles 

Incision  of  knee  joint 

Revise  kneecap  

Revise  kneecap  with  implant  .. 

Revision  of  knee  joint  

Revision  of  knee  joint  

Revision  of  knee  joint  

Revision  of  knee  joint  

Revision  of  knee  joint 

Revision  of  knee  joint  

Total  knee  arthroplasty  

Incision  of  thigh  

Incision  of  thigh 

Realignment  of  thigh  bone  ; 

Realignment  of  knee 

Realignment  of  knee 

Shortening  of  thigh  txjne  

Lengthening  of  thigh  bone  

Shorten/lengthen  thighs  

Repair  of  thigh  

Repair/graft  of  thigh  

Surgery  to  stop  leg  growth  

Surgery  to  stop  leg  growth  

'Surgery  to  stop  leg  growth  

Surgery  to  stop  leg  growth  

Revise/replace  knee  joint 

Revise/replace  knee  joint 

Removal  of  knee  prosthesis  .... 

Reinforce  thigh  

Decompression  of  thigh/knee  .. 
Decompression  of  thigh/knee  .. 


apc 


0049 
0050 
0050 
0050 
0050 
0050 
0050 


Relative 
weight 


0022 

0049 

0049 

0049 

0049 

0049 

0049 

0049 

0050 

0050 

0051 

0050 

0051 

0051 

0050 

0051 

0051 

0051 

0051 

0051 

0051 

0051 

0050 

0052 

0052 

0052 

0051 

0051 

0047 

0048 

0047 

0047 

0047 

0047 


0681 


0049 
0049 


19.9376 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 
25.1166 


18.6725 

19.9376 

19.9376 

19.9376 

19.9376 

19.9376 

19.9376 

19.9376 

25.1166 

25.1166 

34.9381 

25.1166 

34.9381 

34.9381 

25.1166 

34.9381 

34.9381 

34.9381 

34.9381 

34.9381 

34.9381 

34.9381 

25.1166 

42.6430 

42.6430 

42.6430 

34.9381 

34.9381 

30.3786 

47.4707 

30.3786 

30.3786 

30.3786 

30.3786 


96.7483 


19.9376 
19.9376 


Hat  Tiptions 


only  are  copyiigm  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Assodation  All  rights  reserved 


Payment 
rate 


$1,082.39 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 


$1,013.71 

$1,082.39 

$1,082.39 

$1 ,082.39 

$1,082.39 

$1,082.39 

$1,082.39 

$1,082.39 

$1,363.56 

$1,363.56 

$1,896.75 

$1,363.56 

$1,896.75 

$1 ,896.75 

$1,363.56 

$1,896.75 

$1,896.75 

$1,896.75 

$1,896.75 

$1,896.75 

$1,896.75 

$1,896.75 

$1,363.56 

$2,315.05 

$2,315.05 

$2,315.05 

$1,896.75 

$1,896.75 

$1,649.22 

$2,577.14 

$1,649.22 

$1,649.22 

$1,649.22 

$1,649.22 

$5,252.37 


$1,082.39 
$1,082.39 


National 
unadjusted 
copayment 


$354.45 


$537.03 
$695.60 
$537.03 
$537.03 
$537.03 
$537.03 


$2,090.21 


Minimum 
unadjusted 
copayment 


$216.48 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 
$272.71 


$202.74 

$216.48 

$216.48 

$216.48 

$216.48 

$216.48 

$216.48 

$216.48 

$272.71 

$272.71 

$379.35 

$272.71 

$379.35 

$379.35 

$272.71 

$379.35 

$379.35 

$379.35 

$379.35 

$379.35 

$379.35 

$379.35 

$272.71 

$463.01 

$463.01 

$463.01 

$379.35 

$379.35 

$329.84 

$515.43 

$329.84 

$329.84 

$329.84 

$329.84 


$1,050.47 


$216.48 
$216.48 
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CPT/ 

Status 

HCPCS 

indicator 

27498  

T  

27499  

T  

27500  

T  ... 

27501  

T  

27502  

T  

27503  

T  : 

27506  

C 

27507  

c 

27508  

T  

27509  

T  

27510  

T  

27511  

C 

27513  

C 

27514  

C  

27516  

T  

27517  

T  

27519  

C 

27520  

T  

27524  

T  

27530  

T  

27532  

T  

27535  

C  

27536  

C  

27538  

T  

27540  

C  

27550  

T  

27552  

T  

27556  

C  

27557  

C  

27558  

C 

27560  

T  

27562  

T  

27566  

T  

27570  

T  

27580  

C  

27590  

C 

27591  

C 

27592  

C 

27594  

T  

27596  

C  

27598  

C  

27599  

T  

27600  

T  

27601  

T  

27602  

T  

27603  

T  

27604  

T  

27605  

T 

27606  ..;.... 

T 

27607  

T  

27610  

T  ... 

27612  

T  

27613  

T  

27614  

T  

27615  

T  

27618  

T  

27619  

T  

27620  

T  

27625  

T  

27626  

T  

27630  

T  

27635  

T  

27637  

T  

27638  

T  

27640  

T 

27641  

T  

Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


Natkxial 
unadjusted 
copaynr>ent 


Minimum 
unadjusted 
copayment 


Decompression  of  thigh/knee 
Decompression  of  thigh/knee 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 
Treatment  of  thigh  fracture  .... 

Treat  thigh  fx  growth  plate 

Treat  thigh  fx  growth  plate 

Treat  thigh  fx  growth  plate 

Treat  kneecap  fracture 

Treat  kneecap  fracture 

Treat  knee  fracture  

Treat  knee  fracture  

Treat  knee  fracture  

Treat  knee  fracture  

Treat  knee  fracture(s)  .'..... 

Treat  knee  fracture  

Treat  knee  dislocatk>n 

Treat  knee  dislocation 

Treat  knee  dislocation 

Treat  knee  dislocation 

Treat  knee  dislocation 

Treat  kneecap  dislocatk)n 

Treat  kneecap  dislocatkxi 

Treat  kneecap  dislocation 

Fixatkjn  of  knee  joint 

Fusion  of  knee  

Amputate  leg  at  thigh 

Amputate  leg  at  thigh 

Amputate  leg  at  thigh 

Amputation  follow-up  surgery 
Amputatran  follow-up  surgery 
Amputate  lower  leg  at  knee  ... 

Leg  surgery  procedure 

Decompression  of  lower  leg  .. 
Decompression  of  tower  leg  .. 
Decompression  of  tower  leg  .. 

Drain  lower  leg  lesion  

Drain  lower  leg  bursa 

Incision  of  achilles  tendon  

Incision  of  achilles  tendon  

Treat  lower  leg  bone  lesion  ... 

Explore/treat  ankle  joint  , 

Exploration  of  ankle  joint  

Btopsy  lower  leg  soft  tissue  .... 
Biopsy  lower  leg  soft  tissue  .... 

Remove  tumor,  lower  leg 

Remove  tower  leg  lesion  

Remove  lower  leg  lesion  

Explore/treat  ankle  joint  

Remove  ankle  joint  lining 

Remove  ankle  joint  lining 

Removal  of  tendon  lesion  

Remove  tower  leg  tx>ne  lesion 
Remove/graft  leg  bor>e  leston  . 
Remove/graft  leg  bone  tosion  . 

Partial  removal  of  tibia  

Partial  removal  of  fitxjia  


0049 
0049 
0043 
0043 
0043 
0043 


0043 
0046 
0043 


0043 
0043 

0043 
0046 
0043 
0043 


0043 

6043 
0045 


0043 
0045 
0046 
0045 


0049 


0043 
0049 
0049 
0049 
0008 
0049 
0055 
0049 
0049 
0050 
0050 
0020 
0022 
0046 
0021 
0022 
0050 
0050 
0050 
0049 
0050 
0050 
0050 
0051 
0050 


19.9376 
19.9376 
1.9233 
1.9233 
1.9233 
1.9233 


1.9233 

31.9719 

1.9233 


1.9233 
1.9233 

1.9233 

31.9719 

1.9233 

1.9233 


1.9233 

1.9233 
13.5546 


1.9233 
13.5546 
31.9719 
13.5546 


19.9376 


1.9233 
19.9376 
19.93'76 
19.9376 
16.8303 
19.9376 
18.8851 
19.9376 
19.9376 
25.1166 
25.1166 

7.3105 
18.6725 
31.9719 
14.5749 
18.6725 
25.1166 
25.1166 
25.1166 
19.9376 
25.1166 
25.1166 
25.1166 
34.9381 
25.1166 


$1,082.39 
$1,082.39 
$104.41 
$104.41 
$104.41 
$104.41 


$104.41 

$1,735.72 

$104.41 


$104.41 
$104.41 

$104.41 

$1,735.72 

$104.41 

$104.41 


$104.41 

$l64!41 
$735.87 


$104.41 

$735.87 

$1,735.72 

$735.87 


$1,082.39 


$104.41 
$1,082.39 
$1,082.39 
$1 ,082.39 

$913.70 
$1,082.39 
$1 .025.25 
$1,082.39 
$1,082.39 
$1,363.56 
$1,363.56 

$396.88 
$1,013.71 
$1,735.72 

$791.26 
$1,013.71 
$1,363.56 
$1,363.56 
$1,363.56 
$1,082.39 
$1,363.56 
$1,363.56 
$1,363.56 
$1,896.75 
$1,363.56 


$535.76 


$535.76 


$268.47 


$268.47 
$535.76 
$268.47 


$355.34 


$113.25 
$354.45 
$535.76 
$219.48 
$354.45 


$216.48 
$21648 
$20.88 
$20  88 
$20.88 
$20.88 


$20.88 

$347.14 
$20.88 


$20.88 
$20.88 


$20.88 

$347.14 
$20.88 
$20.88 


$20.88 


$20.88 

$147.17 


$20.88 
$147.17 
$347.14 
$147.17 


$216.48 


$20.88 
$21648 
$216.48 
$216.48 
$182.74 
$216.48 
$205.05 
$216.48 
$216.48 
$272.71 
$272.71 

$79.38 
$202.74 
$347.14 
$158.25 
$202.74 
$272.71 
$272.71 
$272.71 
$216.48 
$272.71 
$272.71 
$272.71 
$379.35 
$272.71 


OPT  codes  and  descriptions  only  are  copyright  Amencar\  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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Addendum 


CPT/ 
HCPCS 


27645 

27646 

27647 

27648 

27650 

27652. 

27654. 

27656. 

27658. 

27659. 

27664. 

27665. 

27675  . 

27676  . 
27680. 
27681  . 
27685. 
27686. 
27687. 
27690. 

27691  . 

27692  . 

27695  . 

27696  .. 
27698. 
27700.. 

27702  .. 

27703  .. 
27704.. 
27705  .. 
27707  .. 
27709.. 
27712  .. 
27715  .. 
27720.. 
27722  .. 

27724  .. 

27725  .. 
27727  .. 
27730.. 
27732  .. 
27734.. 
27740.. 
27742  .. 
27745  .. 
27750  .. 
27752  .. 
27756  .. 

27758  .. 

27759  .., 

27760  ... 
27762  ... 
27766  ... 

27780  ... 

27781  ... 
27784  ... 
27786  ... 
27788  ... 
27792  ... 
27808  ... 
27810  ... 
27814  ... 
27816  ... 
27818  ... 

27822  ... 

27823  ... 


Status 
I  idicator 


C 
C 

T 
N 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

C 

C 

T 

T 

T 

If. 

C 

c 
c 
c 
c 
c 
c 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T  , 

T 


CPT  codes  and 
Copynght  Amencar 
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Condition 


Description 


Extensive  lower  leg  surgery  .. 

Extensive  lower  leg  surgery  .. 

Extensive  ankle/heel  surgery 

Injection  for  ankle  x-ray  

Repair  achilles  tendon  

Repair/graft  achilles  tendon  .. 

Repair  of  achilles  tendon  

Repair  leg  fascia  defect  

Repair  of  leg  tendon,  each  .... 

Repair  of  leg  tendon,  each  .... 

Repair  of  leg  tendon,  each  .... 

Repair  of  leg  tendon,  each  .... 

Repair  lower  leg  tendons 

Repair  lower  leg  tendons 

Release  of  lower  leg  tendon  .. 

Release  of  lower  leg  tendons 

Revision  of  lower  leg  tendon  . 

Revise  lower  leg  tendons  

Revision  of  calf  tendon  

Revise  lower  leg  tendon  

Revise  lower  leg  tendon  

Revise  additional  leg  tendon  . 

Repair  of  ankle  ligament 

Repair  of  ankle  ligaments  

Repair  of  ankle  ligament 

Revision  of  ankle  joint 

Reconstruct  ankle  joint  

Reconstruction,  ankle  joint 

Removal  of  ankle  implant  

Incision  of  tibia  

Incision  of  fibula , 

Incision  of  tibia  &  fibula 

Realignment  of  lower  leg  

Revision  of  lower  leg  

Repair  of  tibia 

Repair/graft  of  tibia  

Repair/graft  of  tibia  

Repair  of  lower  leg 

Repair  of  lower  leg 

Repair  of  tibia  epiphysis  r... 

Repair  of  fibula  epiphysis- 

Repair  lower  leg  epiphyses  .... 

Repair  of  leg  epiphyses  

Repair  of  leg  epiphyses  

Reinforce  tibia  

Treatment  of  tibia  fracture  

Treatment  of  tibia  fracture  

Treatment  of  tibia  fracture  

Treatment  of  tibia  fracture  

Treatment  of  tibia  fracture  

Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 
Treatment  of  fibula  fracture  .... 

Treatment  of  fibula  fracture  

Treatment  of  fibula  fracture  .... 

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  .... 

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  

Treatment  of  ankle  fracture  


APC 


0051 

0051 

0051 

0051 

0049 

0049 

0049 

0049 

0050 

0049 

0050 

0050 

0050 

0050 

0050 

0050 

0051 

0051 

0051 

0050 

0050 

0050 

0047 


0049 
0051 
0049 
0050 


0050 
0050 
0050 
0050 
0051 
0051 
0043 
0043 
0046 
0046 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0043 
0043 
0046 
0046 


Relative 
weight 


34.9381 

34.9381 

34.9381 

34.9381 

19.9376 

19.9376 

19.9376 

19.9376 

25.1166 

19.9376 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

25.1166 

34.9381 

34.9381 

34.9381 

25.1166 

25.1166 

25.1166 

30.3786 


19.9376 
34.9381 
19.9376 
25.1166 


Payment 
rate 


National 
unadjusted 
copayment 


25.1166 

25.1166 

25.1166 

25.1166 

34.9381 

34.9381 

1.9233 

1.9233 

31.9719 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 


dw  iTiptions 


only  are  copyright  American  Medical  Associatkxi  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved. 


$1,896.75 

$1,896.75 
$1,896.75 
$1,896.75 
$1,082.39 
$1,082.39 
$1,082.39 
$1,082.39 
$1,363.56 
$1,082.39 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,363.56 
$1,896.75 
$1,896.75 
$1,896.75 
$1,363.56 
$1,363.56 
$1,363.56 
$1,649.22 


$1,082.39 
$1,896.75 
$1,082.39 
$1,363.56 


$1,363.56 

$1,363.56 

$1,363.56 

$1,363.56 

$1,896.75 

$1,896.75 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 


$537.03 


$535.76 
$535.76 
$535.76 


$535.76 
$535.76 
$535!76 
$535.76 


$535.76 
$535.76 


Minimum 
unadjusted 
copayment 


$379.35 


$379.35 

$379.35 

$379.35 

$216.48 

$216.48 

$216.48 

$216.48 

$272.71 

$216.48 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$272.71 

$379.35 

$379.35 

$379.35 

$272.71 

$272.71 

$272.71 

$329.84 


$216.48 
$379.35 
$216.48 
$272.71 


$272.71 

$272.71 

$272.71 

$272.71 

$379.35 

$379.35 

$20.88 

$20.88 

$347.14 

$347.14 

$347.14 

$20.88 

$20.88 

$347.14 

$20.88 

$20.88 

$347.14 

$20.88 

$20.88 

$347.14 

$20.88 

$20.88 

$347.14 

$20.88 

$20.88 

$347.14 

$347.14 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 

Relative 
weight 

Payment 

Natk>nal 
unadjusted 

Minimum 
unadjusted 

copayment 

copayn)ent 

0043 

1.9233 

$104.41 

$20.88 

0043 

1.9233 

$104.41 

$20.88 

0046 

31.9719 

$1,735.72 

$535.76 

$347.14 

0046 

31.9719 

$1,735.72 

$535.76 

$347.14 

0046 

31.9719 

$1,735.72 

$535  76 

$347.14 

0046 

31.9719 

$1,735.72 

$535.76 

$347.14 

0043 

1.9233 

$104.41 

$20.88 

0043 

1.9233 

$104.41 

$20.88 

0046 

31.9719 

$1,735.72 

$535.76 

$347  14 

0043 

1.9233 

$104.41 

$20.88 

0045 

13.5546 

$735.87 

$268.47 

$147.17 

0046 

31.9719 

$1 ,735.72 

$535.76 

$347.14 

0046 

31.9719 

$1,735.72 

$535.76 

$347.14 

0045 

13.5546 

$735.87 

$268.47 

$147.17 

0051 

34.9381 

$1,896.75 

$379.35 

0051 

34.9381 

$1,896.75 

$379.35 

0049 

19^9376 

$l"682!39 

; 

$216.48 

0050 

25.1166 

$1.363  56 

$272.71 

0049 

19.9376 

$1,082.39 

$216.48 

0049 

19.9376 
19.9376 

$1  082.39 
$1,082.39 

$216.48 

0049 

$216.48 

0043 

1.9233 

$104.41 

$20.88 

0008 

16.8303 

$913.70 

$182.74 

0049 

19.9376 

$1 ,082.39 

$216.48 

0049 

19.9376 

$1,082.39 

$216.48 

0055 

18.8851 

$1 ,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1 ,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

OOW) 

18.8851 

$1,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1 ,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0??0 

16.5293 

$897.36 

$179.47 

(K»5>0 

16.5293 

$897.36 

$179.47 

0021 

14.5749 

$791.26 

$219.48 

$158.25 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1 ,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0056 

25.1591 

$1,365.86 

$405.81 

$273.17 

0056 

25.1591 

$1,365.86 

$405.81 

$273.17 

0056 

25.1591 

$1,365.86 

$405.81 

$273.17 

0056 

25.1591 

$1,365.86 

$405.81 

$273.17 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0055 

18.8851 

.  $1,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1 ,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1 ,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0055 

18.8851 

$  1 ,025.25 

$355.34 

$205.05 

0056 

25.1591 

$1,365.86 

$406.81 

$273.17 

0056 

25.1591 

$1,365.86 

$405.81 

$273.17 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0056 

25.1591 

$1,365.86 

$405.81 

$273.17 

0056 

25.1591 

$1,365.86 

$40581 

$273.17 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0056 

25.1591 

$1,365.86 

$405.81 

$273  17 

0055 

18.8851 

$1 ,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

0055 

18.8851 

$1,025.25 

$355.34 

$205.05 

27824 
27825 
27826 
27827 
27828 
27829 
27830 
27831 
27832 
27840 
27842 
27846 
27848 
27860 
27870 
27871 
27880 
27881 
27882 
27884 
27886 
27888 
27889 
27892 
27893 
27894 
27899 
28001 
28002 
28003 
28005 
28008 
2801Q 
28011 
28020 
28022 
28024 
28030 
28035 
28043 
28045 
28046 
28050 
28052 
28054 
28060 
28062 
28070 
28072 
28080 
28086 
28088 
28090 
28092 
28100 
28102 
28103 
28104 
28106 
28107 
28108 
28110 
28111 
28112 
28t13 
28114 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 

T 

c 
c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


Treat  lower  leg  fracture 

Treat  lower  leg  fracture 

Treat  lower  leg  fracture _. 

Treat  lower  leg  fracture 

Treat  lower  leg  fracture 

Treat  tower  leg  joint  

Treat  lower  leg  dislocation  

Treat  lower  leg  distocation 

Treat  lower  leg  dislocation 

Treat  ankle  dislocation 

Treat  ankle  dislocation 

Treat  ankle  dislocatkxi 

Treat  ankle  dislocation 

Fixation  of  ankle  joint 

Fusion  of  ankle  joint 

Fusion  of  tibiofibular  joint 

Amputation  of  lower  leg  

Amputation  of  lower  leg 

Amputation  of  tower  leg  

Amputatton  follow-up  surgery 
Amputatton  follow-up  surgery' 
Amputation  of  foot  at  ankle  .... 
Amputatton  of  foot  at  ankle  .... 

Decompression  of  leg  

Decompression  of  leg  

Decompression  of  leg  

Leg/ankle  surgery  procedure  . 

Drainage  of  bursa  of  foot 

Treatment  of  foot  infectkm 

Treatment  of  foot  infection 

Treat  foot  bone  leston 

Inciston  of  foot  fascia  

Incision  of  toe  tendon  

Incision  of  toe  tendons 

Exploration  of  foot  joint  

Exploration  of  foot  joint 

Exploration  of  toe  joint 

RenrK>val  of  foot  nen/e  

Decompresston  of  tibia  nerve 

Excision  of  foot  lesion 

Exciston  of  foot  leston  

Resection  of  tumor,  foot  

Biopsy  of  foot  joint  linirig 

Biopsy  of  foot  joint  lining 

Biopsy  of  toe  joint  lining 

Partial  removal,  foot  fascia  .... 

Removal  of  foot  fascia  

Removal  of  foot  joint  lining  .... 
Removal  of  foot  joint  lining  .... 

Removal  of  foot  lesion  

Excise  foot  tendon  sheath  

Excise  foot  tendon  sheath  

Removal  of  foot  lesion  

Removal  of  toe  lesions  

Removal  of  ankle/heel  lesion  . 

Remove/graft  foot  lesion 

Remove/graft  foot  lesion 

Removal  of  foot  lesion  

Remove/graft  foot  lesion 

Remove/graft  foot  lesion 

Removal  of  toe  tesions  

Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Part  removal  of  metatarsal  .... 
Removal  of  metatarsal  heads 


CPT  codes  and  descriptions  only  are  copyright  Amencan  Medical  Association.  AH  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  All  nghts  reserved. 
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Addendum 


3.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


28116. 
28118. 
28119. 
28120  .• 
28122  . 
28124  . 
28126  . 
28130.. 
28140  .. 
28150  .. 
28153.. 
28160  .. 
28171  .. 
28173  .. 
28175  - 
28190  .. 

28192  .. 

28193  .. 
28200.. 
28202  .. 
28208.. 
28210  .. 
28220  .. 
28222  .. 

28225  .. 

28226  .. 
28230  .. 
28232  .. 
28234  .. 
28238  .. 
28240  .. 
28250  ... 

28260  ... 

28261  ... 

28262  ..: 
28264  ... 
28270  ... 
28272  ... 
28280  ... 

28285  . 

28286  ... 

28288  ... 

28289  ... 

28290  ... 

28292  ... 

28293  ... 

28294  ... 

28296  ... 

28297  .. 

28298  .. 

28299  ... 

28300  ... 
28302  ... 

28304  ... 

28305  ... 

28306  ... 

28307  ... 
28308... 

28309  ... 

28310  _. 

28312  ... 

28313  ... 
28315  ... 
28320... 
28322... 
28340  ... 


Status 
ir  dicator 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T- 
T 
T 
T 
T 
T 
T 

T 

T 

T 

T 

T 

T 

T 

T 

T  , 

T 

T  . 

T  . 

T 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 


CPT  codes  and 
Copynght 


Amencan  Dental 
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Condition 


Description 


Revision  of  foot  

Removal  of  heel  Ijone 

Removal  of  heel  spur 

Part  removal  of  ankle/heel 

Partial  removal  of  foot  bone  

Partial  removal  cf  toe 

Partial  removal  of  toe 

Removal  of  ankle  bone 

Removal  of  metatarsal 

Removal  of  toe 

Partial  removal  of  toe 

Partial  removal  of  toe 

Extensive  foot  surgery  

Extensive  foot  surgery  

Extensive  foot  surgery  

Removal  of  foot  foreign  body  ... 

Removal  of  foot  foreign  txxJy  ... 

Removal  of  foot  foreign  body  ... 

Repair  of  foot  tendon  

Repair/graft  of  foot  tendon 

Repair  of  toot  tendon  

Repair/graft  of  foot  tendon 

Release  of  foot  tendon  

Release  of  foot  tendons 

Release  of  foot  tendon  

Release  of  foot  tendons 

Incision  of  foot  tendon(s)  

Incision  of  toe  tendon  

IrKision  of  foot  tendon  

Revision  of  foot  tendon 

Release  of  big  toe 

Revision  of  foot  fascia  

Release  of  midfoot  joint  

Revision  of  foot  tendon  

Revision  of  foot  and  ankle  

Release  of  midfoot  joint  

Release  of  foot  contracture  

Release  of  toe  joint,  each 

Fusion  of  toes  

Repair  of  hammertoe  

Repair  of  hammertoe 

Partial  removal  of  foot  bone  

Repair  hallux  rigidus 

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Correction  of  bunion  

Conection  of  bunran  

Correction  of  bunion 

Incision  of  heel  bone 

Incision  of  ankle  bone 

Incision  of  midfoot  bones 

Incise/graft  midfoot  bones 

Incision  of  metatarsal  

Incision  of  metatarsal 

Incision  of  metatarsal  

Incision  of  metatarsals  

Revision  of  big  toe  , 

Revision  of  toe  , 

Repair  deformity  of  toe  

Removal  of  sesamoid  bone 

Repair  of  foot  bones  

Repair  of  metatarsals 

Resect  enlarged  toe  tissue  


APC 


0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0019 

0021 

0021 

0055 

0056 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0055 

0056 

0055 

0056 

0056 

0056 

0056 

0056 

0055 

0055 

0055 

0055 

0055 

0056 

0056 

0056 

0057 

0057 

0056 

0056 

0057 

0056 

0057 

0056 

0056 

0056 

0056 

0056 

0056 

0056 

0056 

0055 

0055 

0055 

0055 

0056 

0056 

0055 


Relative 
weight 


18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
3.9807 
14.5749 
14.5749 
18.8851 
25.1591 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
25.1591 
18.8851 
25.1591 
25.1591 
25.1591 
25.1591 
25.1591 
18.8851 
18.8851 
18.8851 
18.8851 
18.8851 
25.1591 
25.1591 
25.1591 
25.4248 
25.4248 
25.1591 
25.1591 
25.4248 
25.1591 
25.4248 
25.1591 
25.1591 
25.1591 
25.1591 
25.1591 
25.1591 
25.1591 
25.1591 
18.8851 
18.8851 
18.8851 
18.8851 
25.1591 
25.1591 
18.8851 


only  are  copyright  American  Medical  Association.  All  Rigtns  Reserved  Applicable  FARSrtJFARS  Apply. 
Association  AH  rights  reserved 


Payment 
rate 


$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1 ,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$216.11 
$791.26 
$791.26 
$1,025.25 
$1,365.86 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,365.86 
$1,025.25 
$1,365.86 
$1,365.86 
$1,365.86 
$1,365.86 
$1,365.86 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,365.86 
$1 ,365.86 
$1,365.86 
S1. 380.29 
SI. 380.29 
$1,365.86 
$1,365.86 
$1 ,380.29 
$1,365.86 
$1,380.29 
$1,365.86 
$1,365.86 
$1,365.86 
$1,365.86 
$1,365.86 
$1,365.86 
$1,365.86 
$1,365.86 
$1,025.25 
$1,025.25 
$1,025.25 
$1,025.25 
$1,365.86 
$1,365.86 
$1,025.25 


National 
unadjusted 
copayment 


$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$71.87 
$219.48 
$219.48 
$355.34 
$405.81 
$355  34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$405.81 
$355.34 
$405.81 
$405.81 
$405.81 
$405.81 
$405.81 
$355.34 
$355.34 
$355.34 
$355.34 
$355.34 
$405.81 
$405.81  I 
$405.81 
$475.91 
$475.91 
$405.81 
$405.81 
$475.91 
$405.81 
$475.91 
$405.81 
$405.81 
$405.81 
$405.81 
$405.81 
$405.81 
$405.81 
$405.81 
$355.34 
$355.34 
$355.34 
$35534 
$405.81 
$405.81 
$355.34 


Minimum 
unadjusted 
copayment 


$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$43.22 
$158.25 
$158.25 
$205.05 
$273.17 
$205.05 
$205  05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$273.17 
$205.05 
$273.17 
$273.17 
$273.17 
$273.17 
$273.17 
$205.05 
$205.05 
$205.05 
$205.05 
$205.05 
$273.17 
$273.17 
$273.17 
$276.06 
$276.06 
$273.17 
$273.17 
$276.06 
$273.17 
$276.06 
$273.17 
$273.17 
$273.17 
$273.17 
$273.17 
$273.17 
$273.17 
$273.17 
$205.05 
$205.05 
$205.05 
$205.05 
$273.17 
$273.17 
$205.05 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted        unadjusted 
copayment    |    copayment 


28341 

28344 

28345 

28360 

28400 

28405 

28406 

28415 

28420 

28430. 

28435 

28436 

28445 

28450 

28455 

28456, 

28465 

28470 

28475, 

28476 

28485 

28490 

28495 

28496 

28505 

28510 

28515, 

28525  , 

28530, 

28531  , 

28540, 

28545, 

28546. 

28555, 

28570  , 

28575  , 

28576  , 
28585  . 
28600, 
28605, 
28606, 
28615. 
28630. 
28635  . 
28636. 
28645. 
28660. 
28665. 
28666. 
28675  . 
28705  . 
28715  . 
28725  . 
28730. 
28735  . 
28737  . 
28740. 
28750. 
28755  . 
28760. 
28800. 
28805. 
28810. 
28820. 
28825. 
28899. 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 
T 
T 
T 
T 


Resect  enlarged  toe 

Repair  extra  toe(s) „. 

Repair  wetjbed  toe(s) 

Reconstruct  cleft  foot 

Treatment  of  heel  fracture  

Treatment  of  heel  fracture  

Treatment  of  heel  fracture  ...... 

Treat  heel  fracture  

Treat/graft  heel  fracture  

Treatment  of  ankle  fracture  .... 
Treatment  of  ankle  fracture  .... 
treatment  of  ankle  fracture  .... 

Treat  ankle  fracture 

Treat  midfoot  fracture,  each  ... 
Treat  midfoot  fracture,  each  ... 

Treat  midfoot  fracture  

Treat  midfoot  fracture,  each  ... 

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  metatarsal  fracture  

Treat  big  toe  fracture  

Treat  big  toe  fracture  

Treat  big  toe  fracture  

Treat  big  toe  fracture  

Treatment  of  toe  fracture 

Treatment  of  toe  fracture  

Treat  toe  fracture  

Treat  sesamoid  bone  fracture  ., 
Treat  sesamoid  trone  fracture  ., 

Treat  foot  dislocation  

Treat  toot  dislocatk>n  

Treat  foot  dislocation  

Repair  foot  dislocatkjn  

Treat  foot  dislocation  

Treat  foot  dislocation  

Treat  foot  dislocation  

Repair  foot  dislocation  

Treat  foot  dislocation  

Treat  foot  dislocation  

Treat  foot  dislocatk)n  

Repair  foot  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation  

Repair  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation  

Treat  toe  dislocation 

Repair  of  toe  dislocation  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  foot  bones 

Fusion  of  foot  t)ones 

Fusion  of  foot  bones  

Revision  of  toot  bones  

Fusion  of  foot  bones  

Fusion  of  big  toe  joint  

Fusion  of  big  toe  joint  > 

Fusion  of  big  toe  joint  

Amputation  of  midfoot  

Amputation  thru  metatarsal 

Amputation  toe  &  metatarsal  ... 

Amputation  of  toe 

Partial  amputation  of  toe 

Foot/toes  surgery  procedure  .... 


0055 
0056 
0056 
0056 
0043 
0043 
0046 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0043 
0046 
0043 
0045 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0043 
0046 
0046 
0043 
0045 
0046 
0046 
0043 
0045 
0046 
0046 
0056 
0056 
0056 
0056 
0056 
0055 
0056 
0055 
0055 
0056 


0055 
0055 
0055 
0043 


18.8851 

25.1591 

25.1591 

25.1591 

1.9233 

1.9233 

31.9719 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1 .9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

1.9233 

31.9719 

1.9233 

13.5546 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

1.9233 

31.9719 

31.9719 

1.9233 

13.5546 

31.9719 

31.9719 

1.9233 

13.5546 

31.9719 

31.9719 

25.1591 

25.1591 

25.1591 

25.1591 

25.1591 

18.8851 

25.1591 

18.8851 

18.8851 

25.1591 


18.8851 

18.8851 

18.8851 

1.9233 


$1,025.25 

$1,365.86 

$1,365.86 

$1,365.86 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1,735.72 

$1,735.72 

$104.41 

$104.41 

$1 ,735.72 

$1 ,735.72 

$104.41 

$104.41 

$1 ,735.72 

$104.41 

$1 ,735.72 

$104.41 

$735.87 

$1 ,735.72 

$1 ,735.72 

$104.41 

$104.41 

$1 ,735.72 

$1,735.72 

$104.41 

$104.41 

$1 ,735.72 

$1,735.72 

$104.41 

$735.87 

$1,735.72 

$1,735.72 

$104.41 

$735.87 

$1,735.72 

$1,735.72 

$1,365.86 

$1,365.86 

$1,365.86 

$1,365.86 

$1,365.86 

$1 ,025.25 

$1,365.86 

$1,025.25 

$1,025.25 

$1,365.86 


$1,025.25 

$1,025.25 

$1,025.25 

$104.41 


$355.34 
$405.81 
$405.81 
$405.81 


$535.76 

$53576 
$535.76 


$535.76 
$535.76 


$535.76 
$535.76 


$535.76 
$535.76 


$535.76 
$535.76 


$535.76 
$535.76 


$268.47 
$535.76 
$535.76 


$535  76 
$535.76 


$535.76 
$535.76 


$26847 
$535.76 
$535.76 


$268.47 
$535.76 
$535.76 
$405.81 
$405.81 
$405.81 
$405.81 
$405.81 
$355.34 
$405.81 
$355.34 
$355.34 
$405.81 


$355.34 
$355.34 
$355.34  i 


$205.05 

$273.17 

$273.17 

$273.17 

$20.88 

$20.88 

$347.14 

$347.14 

$347.14 

$20.88 

$20.88 

$347  14 

$347  14 

$20.88 

$20.88 

$347.14 

$347.14 

$20.88 

$20  88 

$347.14 

$347.14 

$20.88 

$20  88 

$347.14 

$347.14 

$20.88 

$20.88 

$347  14 

$20  88 

$347  14 

$20.88 

$147.17 

$347.14 

$347.14 

$20.88 

$20  88 

$347.14 

$347.14 

$20  88 

$20.88 

$347.14 

$347.14 

$20.88 

$147.17 

$347.14 

$347.14 

$20.88 

$147.17 

$347.14 

$347.14 

$273.17 

$273.17 

$273.17 

$273.17 

$273.17 

■$205.05 

S273.17 

$205.05 

$205  05 

$273.17 


$205.05 

$205.05 

$205.05 

$20.88 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CRT/ 
HCPCS 


Status 
i(  dicator 


Condition 


Description 


ARC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


29000 

29010 

29015 

29020 

29025 

29035 

29040. 

29044  . 

29046. 

29049. 

29055. 

29058. 

29065  . 

29075. 

29085  . 

29086. 

29105  . 

29125  . 

29126  . 
29130. 
29131  . 
29200. 
29220  . 
29240  . 
29260  . 
29280  . 
29305  . 
29325  . 
29345  . 
29355  .. 
29358  .. 
29365.. 
29405  .. 
29425  .. 
29435  .. 
29440  .. 
29445  .. 
29450.. 
29505  .. 
29515  .. 
29520  .. 
29530  .. 
29540.. 
29550  .. 
29580  .. 
29590  .. 
29700  .. 
29705  .. 
29710  .. 
29715  .. 
29720  .. 
29730  .. 
29740  .. 
29750  .. 
29799  .. 
29800.. 

29804  .. 

29805  .. 

29806  .. 

29807  .. 

29819  .. 

29820  .. 

29821  .. 

29822  .. 

29823  .. 

29824  ... 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s  . 
s 

s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s . 
s  . 
s  . 
s . 
s . 
s . 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 


Applicafion  of  t)ody  cast 

Application  of  body  cast 

Application  of  body  cast 

Application  of  body  cast 

Application  of  body  cast 

Application  of  body  cast 

Application  of  body  cast 

Application  of  tjody  cast 

Application  of  body  cast 

Application  of  figure  eigfit  

Application  of  shoulder  cast  .. 
Application  of  sfioulder  cast .. 
Application  of  long  arm  cast  . 
Application  of  forearm  cast  ... 

Apply  fiand/wrist  cast 

Apply  finger  cast  

Apply  long  arm  splint  

Apply  forearm  splint  

Ajaply  forearm  splint 

Application  of  finger  splint 

Application  of  finger  splint 

Strapping  of  chest  

Strapping  of  low  back  

Strapping  of  shoulder 

Strapping  of  elbow  or  wrist  ... 
Strapping  of  hand  or  finger  ... 

Application  of  hip  cast 

Application  of  hip  casts  

Application  of  long  leg  cast ... 
Application  of  long  leg  cast ... 

Apply  long  leg  cast  brace  

Application  of  long  leg  cast  ... 

Apply  short  leg  cast  

AJjply  short  leg  cast  

Ajjply  short  leg  cast  , 

Addition  of  walker  to  cast  

Apply  rigid  leg  cast  

Applkation  of  leg  cast 

Application,  long  leg  splint  

Application  lower  leg  splint  .... 

Strapping  of  hip 

Strapping  of  knee 

Strapping  of  ankle 

Strapping  of  toes 

Application  of  paste  boot  

Application  of  foot  splint 

Removal/revision  of  cast 

Removal/revision  of  cast 

Removal/revision  of  cast 

Removal/revision  of  cast 

Repair  of  txxjy  cast 

Windowing  of  cast 

Wedging  of  cast  

Wedging  of  clubfoot  cast  

Casting/strapping  procedure  .. 

Jaw  arthroscopy/surgery 

Jaw  arthroscopy/surgery 

Shoulder  arthroscopy,  dx 

Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 


0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0056 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0D58 

0058 

0058 

0056 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0058 

0041 

0041 

0041 

0041 

0041 

0041 

0041 

0041 

0041 

0041 

0041 


1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
1.0785 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 


$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
^8.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$58.55 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1 ,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 


$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$11.71 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 


OPT  codes  and 
Copyright  Amencar 


d«  criptions 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
Indicator 


Conditkm 


Description 


ARC 


Relative 
weight 


Payment 
rate 


National     Minimum 
unadjusted    unadjusted 
copayment    copayment 


29825 
29826 
29827 
29830 
29834 
29635 
29836 
29637 
29638 
29840 
29843 
29844 
29845 
29846 
29847 
29846 
29850 
29851 
29855 
29856 
29860 
29861 
29862 
29863 
29870 
29871 
29873 
29874 
29875 
29876 
29877 
29879 
29680 
29881 
29882 
29883 
29864 
29885 
29886 
29887 
29888 
29889 
29891 
29892 
29893 
29894 
29895 
29897 
29898 
29899 
29900 
29901 
29902 
29999 
30000 
30020 
30100 
30110 
30115 
30117 
30118 
30120 
30124 
30125 
30130 
30140 


T  

T  

T  

T  

T  

T : 

T  

T  

T  ^ 

T  .". 

T  

T  

T  

T  

T  ........ 

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  ...;.... 

T 

T  

T  

T  

T 

T  

T  

T  

T  

T  

T  

T  

T  

T  ..; 

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  

T  


Shoulder  arthroscopy/surgery 
Shoulder  arthroscopy/surgery 
Arthroscop  rotator  cuff  repr  ... 

Elbow  arthroscopy  

Elbow  arthroscopy/surgery  ... 
Elbow  arthroscopy/surgery  ... 
Elbow  arthroscopy/surgery  ... 
Elbow  arthroscopy/surgery  ... 
Elbow  arthroscopy/surgery  ... 

Wrist  arthroscopy  

Wrist  arthroscopy/surgery 

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery  

Wrist  arthroscopy/surgery  ..... 

Wrist  arthroscopy/surgery  

Wrist  endoscopy/surgery  

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Tibial  arthroscopy/surgery 

Tibial  arthroscopy/surgery 

Hip  arthroscopy,  dx  

Hip  arthroscopy/surgery 

Hip  arthroscopy/surgery 

Hip  arthroscopy/surgery 

Knee  arthroscopy,  dx 

Knee  arthroscopy/drainage  ... 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery  ..... 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Knee  arthroscopy/surgery 

Ankle  arthroscopy/surgery  .... 
Ankle  arthroscopy/surgery  .... 

Scope,  plantar  fasciotomy  

Ankle  arthroscopy/surgery  

Ankle  arthroscopy/surgery  

Ankle  arthroscopy/surgery  ..... 

Ankle  arthroscopy/surgery  

Ankle  arthroscopy/surgery  

Mcp  joint  arthroscopy,  dx 

Mcp  joint  arthroscopy,  surg  ... 
Mcp  joint  arthroscopy,  surg  ... 

Arthroscopy  of  joint  

Drainage  of  nose  lesion 

Drainage  of  nose  lesion 

Intranasal  biopsy 

Removal  of  nose  polyp(s) 

Removal  of  nose  polyp(s)  

Removal  of  intranasal  lesion  . 
Removal  of  intranasal  lesion  . 

Revision  of  nose  

Removal  of  nose  lesion  

Removal  of  nose  lesion  

Removal  of  turbinate  bones  ... 
Removal  of  turbinate  bones  ... 


0041 
0042 
0041 
0041 
0041 
0042 
0042 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0042 
0041 
0041 
0041 
0042 
0042 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0041 
0042 
0042 
0041 
0041 
0055 
0041 
0041 
0041 
0041 
0041 
0053 
0053 
0053 
0041 
0251 
0251 
0252 
0253 
0253 
0253 
0254 
0253 
0252 
0256 
0253 
0254 


27.2538 
42.8551 
27.2538 
27.2538 
27.2538 
42.8551 
42.8551 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
42.8551 
27.2538 
27.2538 
27.2538 
42.8551 
42.8551 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
42.8551 
42.8551 
27.2538 
27.2538 
18.8851 
27.2538 
27.2538 
27.2538 
27.2538 
27.2538 
14.8188 
14.8188 
14.8188 
27.2538 
1.8643 
1.8643 
6.5416 
15.1698 
15.1698 
15.1698 
21.4368 
15.1698 
6.5416 
35.0866 
15.1698 
21.4368 


$1,479.58 
$2,326.56 
$1,479.58 
$1,479.58 
$1,479.58 
$2,326.56 
$2,326.56 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$2,326.56 
$1,479.58 
$1,479.58 
$1,479.58 
$2,326.56 
$2,326.56 
$1 ,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479  58 
$1,479.58 
$1,479.58 
$1,479.58 
$1 ,479.58 
$1 ,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$2,326.56 
$2,326.56 
$1,479.58 
$1,479.58 
$1,025.25 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$1,479.58 
$804.50 
$804.50 
$804.50 
$1,479.58 
$101.21 
$101.21 
$355.14 
$82355 
$823.55 
$823.55 
$1,163.78 
$823.55 
$355.14 
$1,904.82 
$823.55 
$1,163.78 


$804.74 


$804.74 
$804.74 


$804.74 


$804.74 
$804.74 


$804.74 
$804.74 


$355.34 


$253.49 
$253.49 
$253.49 


$113,41 
$282.29 
$282  29 
$282.29 
$321 .35 
$282.29 
$113.41 


$282.29 
$321.35 


$295.92 
$465.31 
$295.92 
$295.92 
$295.92 
$465.31 
$465.31 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295  92 
$295.92 
$295.92 
$295.92 
$295.92 
$465.31 
$295.92 
$295.92 
$295.92 
$465.31 
$465.31 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$295.92 
$465.31 
$465.31 
$295.92 
$295.92 
$205.05 
$295.92 
$295  92 
$295.92 
3295.92 
$295.92 
$160.90 
$160.90 
$160.90 
$295.92 
$20.24 
$20.24 
$71.03 
$164.71 
$164.71 
$164.71 
$232.76 
$164.71 
$71 .03 
$380.96 
$164.71 
$232.76 


OFT  codes  ar)d  descriptioru  o:ily  are  copyright  Arrierican  Medical  Association.  Alt  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 


30150 
30160 
30200 
30210 
30220 
30300 
30310 
30320 
30400. 
30410  . 
30420. 
30430. 
30435  . 
30450. 
30460  . 
30462  . 
30465  . 
30520  . 
30640  . 
30545  . 
30560  . 
30580. 
30600  . 
30620  . 
30630 

30801  . 

30802  . 
30901  . 
30903  . 

30905  . 

30906  . 
30915. 
30920  . 
30930  . 
30999  , 
31000.. 
31002  .. 
31020  .. 
31030  .. 
31032  .. 
31040.. 
31050.. 
31051  .. 
31070  .. 
31075  .. 
31080.. 
31081  .. 

31084  .. 

31085  .. 
31086.. 
31087  .. 
31090  .. 

31200  .. 

31201  .. 
31205  .. 
31225  .. 

31230  .. 

31231  .. 
31233  .. 
31235  .. 

31237  .. 

31238  .. 

31239  . 

31240  .. 

31254  .. 

31255  .. 


£taais 
inlicator 


T 

T  . 

T  . 

T  . 

T  . 

X  . 

T  . 

T  . 

t  . 

T  . 

T  . 

T  . 

T  . 

T  . 

t  . 

T  . 

T  .. 

T  .. 

T  .. 

T  .. 

T 

T 

T 

T 

T 

T 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  ... 

T  . 

T  . 

T  . 

T  . 

C  . 

C  . 

T  . 

T  ... 

T  ... 

T  ... 

T  ... 

T 

T 

T 

T 


CPT  codes  and 
Copyright  Amencan 


Condition 


Description 


Partial  removal  of  nose 

Removal  of  nose 

Injection  treatment  of  nose  ... 

Nasal  sinus  therapy  

Insert  nasal  septal  button  

Remove  nasal  foreign  body  .. 
Remove  nasal  foreign  body  .. 
Remove  nasal  foreign  body  .. 

Reconstruction  of  nose  

Reconstruction  of  nose  

Reconstruction  of  nose  

Revision  of  nose 

Revision  of  nose  

Revision  of  nose  

Revision  of  nose  

Revision  of  nose  , 

Repair  nasal  stenosis  

Repair  of  nasal  septum 

Repair  nasal  defect 

Repair  nasal  defect 

Release  of  nasal  adfiesions  .. 

Repair  upper  jaw  fistula  

Repair  mouth/nose  fistula 

Intranasal  reconstruction 

Repair  nasal  septum  defect  ... 

Cauterization,  inner  nose 

Cauterization,  inner  nose 

Control  of  nosebleed 

Control  of  nosebleed 

Control  of  nosebleed 

Repeat  control  of  nosebleed  .. 
Ligation,  nasal  sinus  artery  .... 

Ligation,  upper  jaw  artery  

Therapy,  fracture  of  nose  

Nasal  surgery  procedure  

Irrigation,  maxillary  sinus  

Irrigation,  sphenoid  sinus 

Exploration,  maxillary  sinus  ... 
Exploration,  maxillary  sinus  ... 
Explore  sinus,  remove  polyps 
Exploration  t)ehind  upper  jaw 
Exploration,  sphenoid  sinus  ... 

Sphenoid  sinus  surgery  

Exploration  of  frontal  sinus  .... 
Exploration  of  frontal  sinus  .... 

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Removal  of  frontal  sinus  

Exploration  of  sinuses 

Removal  of  ethmoid  sinus  

Removal  of  ethmoid  sinus  

Removal  of  ethmoid  sinus  

Removal  of  upper  jaw 

Removal  of  upper  jaw 

Nasal  endoscopy,  dx  

Nasal/sinus  endoscopy,  dx 

Nasal/sinus  endoscopy,  dx  

Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 
Nasal/sinus  endoscopy,  surg  .. 

Revision  of  ethmoid  sinus 

Removal  of  ethmoid  sinus  


ARC 


0256 

02S6 

0253 

02S2 

0252 

0340 

0253 

0253 

0256 

0256 

0256 

0254 

0256 

0256 

0256 

0256 

0256 

0254 

0256 

0256 

0251 

0256 

0256 

0256 

0254 

0252 

0253 

0250 

0250 

0250 

025Q 

0091 

0092 

0253 

0251 

0251 

0252 

0254 

0256 

0256 

0254 

0256 

0256 

0254 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0256 


0071 
0073 
0074 
0075 
0074 
0075 
0074 
0075 
0075 


Relative 
weight 


35  0866 
35.0866 
15.1698 
6.5416 
6.5416 
0.6232 
15.1698 
15.1698 
35.0866 
35  0866 
35  0866 
21  4368 
35,0866 
35.0866 
35.0866 
35.0866 
35.0866 
21.4368 
35.0866 
35.0866 
1.8643 
35.0866 
35.0866 
35.0866 
21.4368 
6.5416 
15.1698 
1.5381 
1.5381 
1.5381 
1.5381 
28.5187 
25.1347 
15.1698 
1.8643 
1.8643 
6.5416 
21.4368 
35.0866 
35.0866 
21.4368 
35.0866 
35.0866 
21.4368 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 


0.9012 
3.4396 
14.4952 
20.4113 
14.4952 
20.4113 
14.4952 
20.4113 
20.4113 


desc  liptions 


only  are  copyrigW  American  Medical  Association.  Alt  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
>emal  Association  All  rights  reserved 


Payment 
rate 


$1,904.82 
$1,904.82 
$823.55 
$355.14 
$355.14 
$33.83 
$823.55 
$823.55 
$1,904.82 
$1,904.82 
$1,904.82 
$1,163.78 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,163.78 
$1,904.82 
$1,904.82 
$101.21 
$1,904.82 
$1,904.82 
$1,904.82 
$1,163.78 
$355.14 
$823.55 
$83.50 
$83.50 
$83.50 
$83.50 
$1,548.25 
$1,364.54 
$823.55 
$101.21 
$101.21 
$355.14 
$1,163.78 
$1,904.82 
$1,904.82 
$1,163.78 
$1,904.82 
$1,904.82 
$1,163.78 
$1 ,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1 ,904.82 
$1,904.82 
$1,904.82 
$^904.82 


$48.93 

$186.73 

$786.93 
$1,108.11 

$786.93 
$1,108.11 

$786.93 
$1,108.11 
$1,108.11 


National 
unadjusted 
copayment 


$282.29 
$113.41 
$113.41 


$282.29 
$282.29 


$321.35 


$321.35 


$321.35 

$113.41 

$282.29 

$29.23 

$29.23 

$29.23 

$29.23 

$348.23 

$505.37 

$282.29 


$113.41 
$321.35 


$321.35 
$321.35 


$12.89 
$73.38 
$295.70 
$445.92 
$295.70 
$445.92 
$295.70 
$445.92 
$445.92 


Minimum 
unadjusted 
copayment 


$380.96 
$380.96 
$164.71 
$71.03 
$71.03 
$6.77 
$164.71 
$164.71 
$380.96 
$380.96 
$380.96 
$232.76 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$232.76 
$380.96 
$380.96 
$20.24 
$380.96 
$380.96 
$380.96 
$232.76 
$71.03 
$164.71 
$16.70 
$16.70 
$16.70 
$16.70 
$309.65 
$272.91 
$164,71 
$20.24 
$20.24 
$71.03 
$232.76 
$380.96 
$380,96 
$232.76 
$380.96 
$380.96 
$232.76 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 


$9.79 
$37.35 
$157.39 
$221.62 
$157.39 
$221.62 
$157.39 
$221.62 
$221.62 
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CPT/ 
HCPCS 


Status 
indicator 


Condition. 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


31256  

31267  

31276  

31287  

31288  

31290  

31291  

31292  

31293  

31294  

31299  

31300 

31320 

31360  

31365  

31367  

31368  

31370  

31375  

31380 

31382  

31390  

31395  

31400  

31420  

31500  

31502 '. 

31505  

31510 

31511  

31512 

31513 

31515 

31520 

31525  

31526  

31527  

31528  

31529  

31530 

31531  

31535  

31536 

31540  

31541  

31560  ...... 

31561  

31570  

31571  

31575 

31576  

31577 

31578 

31579  

31580  

31582  

31584 

31585  

31586  

31587  

31588  

31590  

31595 

31599  

31600  

31601  


T 
T 
T 
T 
T 
C 
C 

c 
c 
c 

T 
T 
T 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 

T 
T 

s 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
T 
C 
T 
T 
T 
T 
T 
T 


Exploration  maxillary  sinus  ... 
Endoscopy,  maxillary  sinus  .. 
Sinus  endoscopy,  surgical  .... 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 
Nasal/sinus  endoscopy,  surg 

Sinus  surgery  procedure 

Removal  of  larynx  lesion  

Diagnostic  incision,  larynx  .... 

Removal  of  larynx 

Removal  of  larynx  

Partial  rerrwval  of  larynx 

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Partial  removal  of  larynx  

Removal  of  larynx  &  pharynx 
Reconstruct  larynx  &  pharynx 

Revision  of  larynx  

Removal  of  epiglottis  

Insert  emergency  airway 

Change  of  windpipe  airway  .. 

Diagnostic  laryngoscopy  

Laryngoscopy  with  biopsy 

Remove  foreign  body,  larynx 

Removal  of  larynx  lesion  

Injection  into  vocal  cord  

Laryngoscopy  for  aspiration  .. 

Diagnostic  laryngoscopy  

Diagnostic  laryngoscopy  

Diagnostic  laryngoscopy  

Laryngoscopy  for  treatment  .. 
Laryngoscopy  and  dilation  .... 
Laryngoscopy  and  dilation  .... 

Operative  laryngoscopy  

Operative  laryngoscopy  

Oiserative  laryngoscopy  

Operative  laryngoscopy  

Operative  laryngoscopy  

Operative  laryngoscopy  

OJaerative  laryngoscopy  

Operative  laryngoscopy  

Laryngoscopy  with  injection  .. 
Laryngoscopy  with  injection  .. 

Diagnostic  laryngoscopy  

Laryngoscopy  with  biopsy 

Remove  foreign  body,  larynx 

Removal  of  larynx  lesion  

Diagnostic  laryngoscopy  

Revision  of  larynx  

Revision  of  larynx  

Treat  larynx  fracture  ._ 

Treat  larynx  fraciure , 

Treat  larynx  fracture 

Revision  of  larynx  

Revision  of  larynx  

Reinnervate  larynx  

Larynx  nerve  surgery 

Larynx  surgery  procedure 

Incision  of  wirrdpipe  , 

Incision  of  windpipe  


0075 
0075 
0075 
0075 
0075 


0252 
0254 
0256 


0256 
0256 
0094 
0121 
0071 
0074 
0072 
0074 
0072 
0074 
0072 
0074 
0075 
0075 
0074 
0074 
0075 
0075 
0075 
0075 
0075 
0075 
0075 
0075 
0074 
0075 
0072 
0075 
0073 
0075 
0073 
0256 
0256 

0253 
0256 

0256 
0256 
0256 
0254 
0254 
0254 


20.4113 
20.4113 
20.4113 
20.4113 
20.4113 


6.5416 
21.4368 
35.0866 


35.0866 
35  0866 

2.6412 

2.2058 

0.9012 
14.4952 

1.6987 
14.4952 

1.6987 
14.4952 

1.6987 
14^952 
20.4113 
20.4113 
14.4952 
14.4952 
20.4113 
20.4113 
20.4113 
20.4113 
20.4113 
20.4113 
20.4113 
20.4113 
14.4952 
20.4113 

1.6987 
20.4113 

3.4396 
20.4113 

3.4396 
35.0866 
35.0866 

15.1698 
35.0866 

35.0866 
35.0866 
35.0866 
21.4368 
21.4368 
21.4368 


$1,108.11 
$1,108.11 
$1,108.11 
$1,106.11 
$1,108.11 


$355.14 
$1,163.78 
$1,904.82 


$1 ,904.82 
$1,904.82 

$143.39 

$119.75 
$48.93 

$786.93 
$92.22 

$786.93 
$92.22 

$786.93 
$92.22 

$786.93 
$1,108.11 
$1,108.11 

$786.93 

$786.93 
$1,108.11 
$1,108.11 
$1,108.11 
$1,108.11 
$1,108.11 
$1,108.11 
$1,108.11 
$1,108.11 

$786.93 

$1,108.11 

$92.22 

$1,108.11 

$186.73 
$1,108.11 

$186.73 
$1,904.82 
$1,904.82 

$823.55 
$1,904.82 

$1,904.82 
$1,904.82 
$1,904.82 
$1,163.78 
$1,163.78 
$1,163.78 


$445.92 
$445.92 
$445.92 
$445.92 
$445.92 


$113.41 
$321.35 


$48,46 

$43,80 

$12.89 
$295  70 

$26.68 
$29570 

$26,68 
$29570 

$26,68 
$295,70 
$445.92 
$44592 
$295.70 
$295.70 
$445.92 
$445.92 
$445.92 
$445,92 
$445,92 
$445,92 
$445,92 
$445.92 
$295,70 
$445,92 

$26,68 
$445.92 

$73.38 
$445.92 

$73.38 


$282.29 


$321.35 
$321.35 
$321.35 


$221.62 
$22162 
$221  62 
$221.62 
$221.62 


$71.03 
$232  76 
$380.96 


$380.96 
$380.96 

$28.68 

$23.95 

$9.79 

$157,39 

$18,44 
$157.39 

$18.44 
$157,39 

$18,44 
$157.39 
$221.62 
$221  62 
$157.39 
$157  39 
$221,62 
$221  62 
$221.62 
$221  62 
$221.62 
$221.62 
$221 .62 
$221.62 
$157.39 
$221  62 

$18.44 
$221.62 

$37.35 
$221.62 

$37.35 
$380  96 
$380.96 


$164.71 
$380.96 


$380.96 
$360,96 
$380.96 
$232.76 
$232.76 
$232.76 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Resereed.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  AH  rights  reserved. 
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CRT/ 
HCPCS 


31603 
31605 
31610 
31611 
31612 
31613 

31614  . 

31615  . 
31622. 
31623. 
31624. 
31625  . 
31628. 
31629. 
31630. 
31631  . 
31635. 
31640. 
31641  . 
31643. 
31645. 
31646. 
31656. 
31700  . 
31708  . 
31710  . 
31715. 
31717.. 
31720  .. 
31725  .. 
31730  .. 
31750  .. 
31755  .. 
31760  .. 
31766  .. 
31770  .. 
31775  .. 

31780  .. 

31781  .. 

31785  .. 

31786  .. 
31800.. 
31805  .. 
31820  .. 
31825  .. 
31830  .. 
31899  .. 
32000  .. 
32002  .. 
32005  ,. 
32020  ,. 

32035  .. 

32036  .. 
32095  .. 
32100  ... 
32110  ... 
32120  ... 
32124  ... 

32140  ... 

32141  ... 

32150  ... 

32151  ... 
32160  ... 

32200  .. 

32201  ... 
32215  ... 


status 
ir  dicator 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

N  . 

N  . 

N  . 

T  . 

T  . 

C 

T  . 

T  . 

T.. 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

T  . 

C  . 
C  . 
C  . 
T« 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
T  .. 
C  .. 
C  .. 
C  . 
C  .. 
C  .. 
C  .. 
C  .. 
0  .. 
C  .. 
C  .. 
C  .. 
C  .. 
0  .. 

r  .. 
c  . 


CPT  codes  and 
Copyright  American 


X 


\ 


Condition 


Description 


Incision  of  windpipe  

Incision  of  windpipe  

Incision  of  windpipe  

Surgery/speech  prosttiesis  

Puncture/clear  windpipe 

Repair  windpipe  opening  

Repair  windpipe  opening  

Visualization  of  windpipe  

Dx  bronchoscope/wasfi 

Dx  broncfioscope/boish  

Dx  bronchoscope/lavage  

Broncfioscopy  w/biopsy(s)  

Bronchoscopy/lung  bx,  eacfi  .... 

Bronchoscopy/needle  bx,  each 

Bronchoscopy  dilate/fx  repr  

Bronchoscopy,  dilate  w/stent  ... 

Bronchoscopy  w/fb  removal 

Bronchoscopy  w/tumor  excise  . 

Bronchoscopy,  treat  blockage  . 

Diag  bronchoscope/catheter  .... 

Brorrchoscopy,  clear  airways  .... 

Bronchoscopy,  reclear  airway  ... 

Bronchoscopy,  inj  for  x-ray  

Insertion  of  airway  catheter  

Instill  airway  contrast  dye  

Insertion  of  airo/ay  catheter  

Injection  for  bronchus  x-ray  

Bronchial  brush  biopsy  

Clearance  of  airways  

Clearance  of  airways  

Intro,  windpipe  wire/tut)e 

Repair  of  windpipe  

Repair  of  windpipe  

Repair  of  windpipe  

Reconstruction  of  windpipe 

Repair/graft  of  bronchus  

Reconstruct  bronchus  

Reconstruct  windpipe 

Reconstruct  windpipe 

Remove  windpipe  lesion 

Remove  windpipe  lesion  

Repair  of  windpipe  injury  

Repair  of  windpipe  Injury  

Closure  of  windpipe  lesion 

Repair  of  windpipe  defect 

Revise  windpipe  scar 

Ainvays  surgical  procedure 

Drainage  of  chest 

Treatment  of  collapsed  lung  

Treat  lung  lining  chemically  

Insertion  of  chest  tube  

Exploration  of  chest 

Exploration  of  chest  

Biopsy  through  chest  wall  

Exploration/biopsy  of  chest 

Explore/repair  chest  

Re-exploration  of  chest 

Explore  chest  free  adhesions  .... 

Removal  of  lung  lesion(s)  

Remove/treat  lung  lesions  

Removal  of  lung  lesion(s)  

Remove  lung  foreign  body 

Open  chest  heart  massage  

Drain,  open,  lung  lesion 

Drain,  percut,  lung  lesion  

Treat  chest  lining  


ARC 


0252 
0253 
0254 
0254 
0254 
0254 
0256 
0076 
0076 
0076 
0076 
0076 
0076 
0076 
0415 
0415 
0076 
0415 
0415 
0076 
0076 
0076 
0076 
0072 


0073 
0072 

0073 
0256 
0256 


Relative 
weight 


0254 


0253 
0254 
0254 
0076 
0070 
0070 
0070 
0070 


0070 


6.5416 

15.1698 

21.4368 

21.4368 

21.4368 

21.4368 

35.0866 

9.3560 

9.3560 

9.3560 

9.3560 

9.3560 

9.3560 

9.3560 

20.9920 

20.9920 

9.3560 

20.9920 

20.9920 

9.3560 

9.3560 

9.3560 

9.3560 

1.6987 


3.4396 
1.6987 

3.4396 
35.0866 
35.0866 


Payment 
rate 


21.4368 


15.1698 
21.4368 
21.4368 
9.3560 
3.1393 
3.1393 
3.1393 
3.1393 


3.1393 


only  are  copyright  American  Medical  Association.  All  Rights  Resen«d  Applicable  FARS/DFARS  Apply 
Dental  Association  All  rights  reserved 


des  :hptionsc 


$355.14 

$823.55 

$1,163.78 

$1,163.78 

$1,163.78 

$1,163.78 

$1,904.82 

$507.93 

$507.93 

$507.93 

$507.93 

$507.93 

$507.93 

$507.93 

$1,139.63 

$1,139.63 

$507.93 

$1,139.63 

$1,139.63 

$507.93 

$507.93 

$507.93 

$507.93 

$92.22 


$186.73 
$92.22 

$186.73 
$1,904.82 
$1,904.82 


National 
unadjusted 
copayment 


$1,163.78 


$823.55 
$1,163.78 
$1,163.78 
$507.93 
$170.43 
$170.43 
$170.43 
$170.43 


$170.43 


$113.41 
$282.29 
$321.35 
$321.35 
$321.35 
$321.35 


$189.82 
$189.82 
$189.82 
$189.82 
$189.82 
$189.82 
$189.82 
$463.30 
$463.30 
$189.82 
$463.30 
$463.30 
$189.82 
$189.82 
$189.82 
$189.82 
$26.68 


$73.38 
$26.68 


$73.38 


$321.35 


$282.29 
$321.35 
$321 .35 
$189.82 


Minimum 
unadjusted 
copayment 


$71.03 
$164.71 
$232.76 
$232.76 
$232.76 
$232.76 
$380.96 
$101.59 
$101.59 
$101.59 
$101.59 
$101.59 
$101.59 
$101.59 
$227.93 
$227.93 
$101.59 
$227.93 
$227.93 
$101.59 
$101.59 
$101.59 
$101.59 

$18.44 


$37.35 
$18.44 


$37.35 
$380.96 
$380.96 


$232.76 


$164.71 

$232.76 

$232.76 

$101.59 

$34.09 

$34.09 

$34.09 

$34.09 


$34.09 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National   i   Minimum 
unadjusted    unadjusted 
copayment  j  copayment 


32220 
32225 
32310 
32320 
32400 
32402 
32405 
32420 
32440 
32442 
32445 
32480 
32482 
32484 
32486 
32488 
32491 
32500 
32501 
32520 
32522 
32525 
32540 
32601 
32602 
32603 
32604 
32605 
32606 
32650 
32651 
32652 
32653 
32654 
32655 
32656 
32657 
32658 
32659 
32660 
32661 
32662 
32663 
32664 
32665 
32800 
32810 
32815 
32820 
32850 
32851 
32852 
32853 
32854 
32900 
32905 
32906 
32940 
32960 
32997 
32999 
33010 
33011 
33015 
33020 
33025 


C 
C 
C 
C 

T 
C 
T 
T 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

T 
T 
T 
T 
T 
T 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

T 

c 

T 
T 
T 

c 
c 
c 


Release  of  lung 

Partial  release  of  lung 

Removal  of  chest  lining  

Free/remove  chest  lining  , 

Needle  biopsy  chest  lining  ... 

Open  biopsy  chest  lining  

Biopsy,  lung  or  mediastinum 

Puncture/clear  lung  

Removal  of  lung 

Sleeve  pneumonectomy  

Removal  of  lung 

Partial  removal  of  lung 

Bilobectomy 

Segmentectomy  

Sleeve  lotjectomy 

Completion  pneumonectomy 

Lung  volume  reduction  , 

Partial  removal  of  lung 

Repair  bronchus  add-on  

Remove  lung  &  revise  chest 
Remove  lung  &  revise  chest 
Remove  lung  &  revise  chest 

Removal  of  lung  lesion  

Thoracoscopy,  diagnostic  

Thoracoscopy,  diagnostic  .... 
Thoracoscopy,  diagnostic  .... 
Thoracoscopy,  diagnostic  .... 
Thoracoscopy,  diagnostic  .... 
Thoracoscopy,  diagnostic  .... 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  „.. 

Thoracoscopy,  surgical  

Thoracoscopy,  surgical  

Repair  lung  hemia  

Close  chest  after  drainage  .... 

Close  bronchial  fistula 

Reconstruct  injured  chest  

Donor  pneumonectomy 

Lung  transplant,  single 

Lung  transplant  with  bypass  . 

Lung  transplant,  double  

Lung  transplant  with  bypass  . 

Removal  of  rib(s)  

Revise  &  repair  chest  wall  .^. 
Revise  &  repair  chest  wall  .... 

Revision  of  lung  

Therapeutic  pneumothorax  ... 

Total  lung  lavage  

Chest  surgery  procedure  

Drainage  of  heart  sac  

Repeat  drainage  of  heart  sac 

Incision  of  heart  sac 

Incision  of  heart  sac 

Incision  of  heart  sac 


0005 

0685 
0070 


3.3675 

4.8912 
3.1393 


$182.82 

$265.54 
$170.43 


$71.59 
$116.83 


0069 
0069 
0069 
0069 
0069 
0069 


28.6334 
28.6334 
28.6334 
28.6334 
28.6334 
28.6334 


$1,554.48 
$1,554.48 
$1,554.48 
$1,554.48 
$1,554.48 
$1,554.48 


$591.64 
$591.64 
$591.64 
$591.64 
$591.64 
$591.64 


$36.56 


$53.11 
$34.09 


0070 

boTO 

0070 
0070 


3.1393 

3.1393 
3.1393 
3.1393 


$170.43 

$170.43 
$170.43 
$170.43 


$310.90 
$310.90 
$310.90 
$310.90 
$310.90 
$310.90 


$34.09 


$34.09 
$34.09 
$34.09 


CPT  codes  and  descnptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Resenwd  AppMcaMe  F  ARS/OFARS  Appty. 
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Addendum 

J.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004^-Continued 

CPT/       '       J 
HCPCS         in 

i — 

£-         Condi^on 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

33030 

33031  

33050 

33120  

33130 

33140  

33141  

33200  

33201  

33206  

c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  .. 
T  .. 
T 



ft 

Partial  removal  of  heart  sac 

Partial  removarof  heart  sac 

Removal  of  heart  sac  lesion  

Removal  of  heart  lesion 

Removal  of  heart  lesion  

Heart  revascularize  (tmr)  

Heart  tmr  w/other  procedure ?.. 

Insertion  of  heart  pacemaker 

Insertion  of  heart  pacemaker 

Insertion  of  heart  pacemaker 

0089 
0089 
0655 
0106 
0106 
0090 
0654 
0655 
0105 
0106 
0106 
0106 
0106 
0027 
0027 
1547 
1550 
0105 
0105 
0105 
0105 

0107 
0105 

0105 

bios 

0680 
0109 

116.1611 

116.1611 

142.2244 

49.9534 

49.9534 

87.2850 

103.8544 

142.2244 

18.9084 

49.9534 

49.9534 

49.9534 

49.9534 

15.8319 

15.8319 

$6,306.27 
$6,306.27 
$7,721.22 
$2,711.92 
$2,711.92 
$4,738.62 
$5,638.15 
$7,721.22 
$1,026.52 
$2,711.92 
$2,711.92 
$2,711.92 
$2,711.92 
$859.50 
$859.50 
$850.00 
$1,150.00 
$1,026.52 
$1 ,026.52 
$1,026.52 
$1,026.52 

""$1, 722^59 
$1,722.59 

$1,261.25 
$1,261.25 
$1,544.24 
$542.38 
$542.38 
$947.72 
$1,127.63 
$1,544.24 
$205.30 
$542.38 
$542.38 
$542.38 
$542.38 
$171.90 
$171.90 
$170.00 
$230.00 
$205.30 
$205.30 
$205.30 
$205.30 

33207  

Insertion  of  heart  pacemaker 

33208 

Insertion  of  heart  pacemaker 

Insertion  of  heart  electrode 

33210  

' 

$542.39 

$542.39 

$1,705.90 

33211  

Insertion  of  heart  electrode 

33212  

Insertion  of  pulse  generator 

33213  

Insertion  of  pulse  generator 

33214  

Upgrade  of  pacemaker  system 

33215  

Reposition  pacing-defib  lead  

Revise  eltrd  pacing-defib 

Insert  lead  pace-defib,  dual  

Repair  lead  pace-defib,  one  

Repair  lead  pace-defib,  dual 

Revise  pocket,  pacemaker 

$370.40 
$542.39 
$542.39 
$542.39 
$542.39 
$329.72 
$329.72 

33216  

.33217 

33218  

33220  

33222  

33223  

Revise  pocket,  pacing-defib 

Insert  pacing  lead  &  connect  

33224  

T  . 

33225  

T  .. 

L  ventric  pacing  lead  add-on  

Reposition  1  ventric  lead 

Removal  of  pacemaker  system  

Removal  of  pacemaker  system  

Removal  pacemaker  electrode 

18.9084 

18.9084 

18.9084 

.  18.9084 

; 

33226  

T 

$370.40 
$370.40 
$370.40 
$370.40 

33233  

T 

33234  

T 

33235  

T  . 

33236  

C 

' 

Remove  electrode/thoracotomy  

Remove  electrode/thoracotomy  

Remove  electrode/thoracotomy  

Insert  pulse  generator 

33237  

C. 

33238  

c .. 
T  .. 
T  .. 
C  .. 
T  .. 
C  .. 
C  .. 
T  .. 
C  .. 
C  .. 
C  .. 
C  .. 
8,. 
T  .. 
C  .. 
C  .. 
C  ... 
c .. 
c ... 
c  .. 



29b!5429 
18.9084 

33240  

$15,773.28 
$1,026.52 

$3,429.62 
$370.40 

$3,154.66 
$205.30 

33241  

Remove  oulse  oenerator 

33243  

\...... 

Remove  eltrd/thoracotomy 

Remove  eltrd,  transven 

Insert  epic  eltrd  pace-defib  

33244  

33245  

18.9084 

$1,026.52 

$370.40 

$205.30 

33246  

Insert  epic  eltrd/generator 

Eltrd/insert  pace-defib  

Ablate  heart  dysrhythm  focus  

Ablatf  heart  dysrhythm  focus  

Reconstruct  atria 

33249  

489.5275 

$26,575.96 

$5,315.19 

33250  

33251  

33253  

33261  

Ablate  heart  dysrhythm  focus  

Implant  pat-active  ht  record 

33282  

614222 
7.7075 

$3,334.55 
$418.43 

$666.91 
$83.69 

33284  

Remove  pat-active  ht  record 

$131.49 

33300  

Repair  of  heart  wound  

33305  

Repair  of  heart  wound  

33310  

Exploratory  heart  surgery  

Exploratory  heart  surgery  

Repair  major  blood  vessel(s) 

Repair  major  vessel  

33315  

33320  

33321  

33322  

c ... 

o... 

Repair  major  blood  vessel(s) 

Insert  major  vessel  graft  

33330  

33332  

c ... 

Insert  major  vessel  graft  

33335  

c ... 

Insert  major  vessel  graft  

' 

33400  

c ... 

Repair  of  aortic  valve  

33401  

c  ... 

Valvuloplasty,  open  

Valvuloplasty,  w/cp  bypass 

>•'       ) 

33403  

c  . 

33404  

c  . 

Prepare  heart-aorta  conduit 

33405  

c   . 



Replacement  of  aortic  valve  

33406  

c  . 

^.. 

Replacement  of  aortic  valve  

33410  

c ... 
c ... 
c  .. 
c  .. 

nddea 
lencan 



Replacement  of  aortic  valve  

33411  

Replacement  of  aortic  valve  

33412  

Replacement  of  aortic  valve  

33413  

Replacement  of  aortic  valve  

OPT  codes  a 

■^Xionson 
>ental  Ass( 

V  are  copyright  Ait 
oaatioo.  Allngt)ts 

lerican  Medicai  Association.  All  Rights  Reserved.  AppI 
-eserved. 

icatjIeFAl 
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Addendum  B.    Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 
indicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

33414  

C 

C 

C 

C  

C  

C 

C 

C 

C 

Repair  of  aortic  valve 

5 

■» 
« 

33415  

33416  

33417  

33420  

33422  

33425  

33426 

33427  

Revision,  subvalvular  tissue  

Revise  ventricle  muscle  

Repair  of  aortic  valve ^...„ 

Revision  of  mitral  valve 

Revision  of  mitral  valve 

Repair  of  mitral  valve 

Repair  of  mitral  valve 

Repair  of  mitral  valve 

l';"^ 

33430  

C 

Replacement  of  mitral  valve  

;^3460 

c :. 

c 

c 

Revision  of  tricuspid  valve  

33463 

Valvuloplasty,  tricuspid  

33464  

Valvuloplasty,  tricuspid  

33465  

c 

c 

c 

c 

C  -...i 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

N  

c 

c 

c 

c 

Replace  tricuspid  valve 

33468  

Revision  of  tricuspid  valve  

33470  

^ 

Revision  of  pulmonary  valve 

33471  

Valvotomy,  pulmonary  valve 

33472  

Revision  of  pulmonary  valve 

33474  

Revision  of  pulmonary  valve 

Replacement,  pulmonary  valve  

Revision  of  heart  chamber 

33475  

- 

33476  

33478  

Revision  of  heart  chamber 

33496  

Repair,  prosth  valve  clot 

33500  

Repair  heart  vessel  fistula  

33501  

Repair  heart  vessel  fistula  

( 

33502  

Coronary  artery  correction 

Coronary  artery  graft 

33503  

- 

33504  

Coronary  artery  graft 

33505  

Repair  artery  w/tunnel 

33506  

Repair  artery,  translocation 

Endoscopic  vein  harvest 

CABG,  vein,  single 

CABG,  vein,  two  

CABG,  vein,  three ; 

33508  

33510  

. 

33511  

33512  

33513  



CABG,  vein,  four 

, 

33514  

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

CABG,  vein,  five  

33516  

Cabg,  vein,  six  or  more 

33517  

CABG,  artery-vein,  single  

CABG,  artery-vein,  two  

CABG,  artery-vein,  three 

CABG.  artery-vein,  four 

CABG,  artery-vein,  five 

Cabg,  art-vein,  six  or  more  

33518  

33519  

33521  

33522  

33523  

33530 

Coronary  artery,  bypass/reop  

CABG,  arterial,  single  

CABG,  arterial,  two  

CABG,  arterial,  three  

Cabg,  arterial,  four  or  mor©  

33533  

, 

33534  

, 



33535  

33536  

33542  

Removal  of  heart  lesion 

33545  

Repair  of  heart  damage  

33572  

Open  coronary  endarterectomy 

Closure  of  valve 

33600  

^•••v 

33602  

c ..... 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

0 

c 

c 

Closure  of  valve  

33606  

Anastomosis/artery-aorta  

33608  

Repair  anomaly  w/conduit  

33610  

Repair  by  enlargement  

Repair  double  ventricl^ 

Repair  double  ventricle  

Repair,  modified  fontan 

33611  

33612  

33615  

33617  

Repair  single  ventricle  

33619  

Repair  single  ventricle  

33641  

Repair  heart  septum  defect  

Revision  of  heart  veins  , 

33645  

.33647 

Repair  heart  septum  defects  

33660  

Repair  of  heart  defects  

33665  

Repair  of  heart  defects  

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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Addendum  I  J.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
lr>  licator 


Condition 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


33670 
33681 
33684 
33688 
33690 
33692 
33694 
33697 
33702 
33710 
33720 
33722 
33730 
33732 
33735 
33736 
33737 
33750 
33755 
33762 
33764 
33766 
33767 
33770 
33771 
33774 
33775 
33776 
33777 
33778 
33779 
33780 
33781 
33786 
33788 
33800 
33802 
33803 
33813 
33814 
33820 
33822 
33824 
33840 
33845 
33851 
33852 
33853 
33860 
33861 
33863 
33870 
33875 
33877 
33910 
33915 
33916 
33917 
33918 
33919 
33920 
33922 
33924 
33930 
33935 
33940 


Repair  of  fieart  chamt»ers  ..:.. 
Repair  heart  septum  defect  .. 
Repair  heart  septum  defect  .. 
Repair  fieart  septum  defect  .. 
Reinforce  pulmonary  artery  .. 

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heart  defects  

Repair  of  heart  defect 

Repair  of  heart  defect  

Repair  heart-vein  defect(s)  ... 

Repair  heart-vein  defect  

Revision  of  heart  chamber .... 
Revision  of  heart  chamber  .... 
Revision  of  heart  chamber  .... 

Major  vessel  shunt 

Major  vessel  shunt , 

Major  vessel  shunt 

Major  vessel  shunt  &  graft  .... 

Major  vessel  shunt 

Major  vessel  shunt 

Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 
Repair  great  vessels  defect  .. 

Repair  arterial  trunk  

Revision  of  pulmonary  artery 

Aortic  suspension 

Repair  vessel  defect  

Repair  vessel  defect  

Repair  septal  defect 

Repair  septal  defect 

Revise  major  vessel 

Revise  nnajor  vessel 

Revise  major  vessel 

Remove  aorta  constriction  .... 
Remove  aorta  constriction  .... 
Rerrrove  aorta  constriction  .... 

Repair  septal  defect 

Repair  septal  defect 

Ascending  aortic  graft 

Ascending  aortic  graft  

Ascending  aortic  graft  

Transverse  aortic  arch  graft  .. 

Thoracic  aortic  graft  

Thoracoabdominal  graft  

Remove  lung  artery  embofi  ... 
•Remove  lung  artery  emboli  ... 

Surgery  of  great  vessel 

Repair  pulmonary  artery  

Repair  pulmonary  atresia 

Repair  pulmonary  atresia 

Repair  pulmonary  atresia 

Transect  pulmonary  artery  .... 

Remove  pulmonary  shunt 

Renrxjval  of  donor  heart/lung 
Transplantation,  heart/lung  ... 
Rerrxjval  of  donor  heart  


CPT  codes  arxl 
Copyright  America  I 


decriptions 


only  ara  copyright  American  Medical  Association.  AH  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Dental  Association  All  rights  reserved 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004-Continued 

CPT/ 
HCPCS 

Status 
indicator 

Condition 

Description 

APC 

Relative 
weight 

I    

I 

I     Payment 

rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

33945  

C  

C  

C 

C 

C  

C 

C 

C  

C 

jC :... 

C 

C 

Transplantation  of  heart 

0070 

0088 
0088 

0068 
0088 

OOAR 

0088 
0088 
0088 

0068 
0088 
0088 

0653 

33960  

External  circulation  assist  

33961  

Extemal  circulation  assist  

33967  

Insert  ia  percut  device  

33968  

Remove  aortic  assist  device 

33970  



Aortic  circulation  assist  

33971  

Aortic  circulation  assist  

33973  

ir**..... 

Insert  balloon  device 

"t 

33974  

Remove  intra-aortic  balloon 

33975  

Implant  ventricular  device  

33976  

Implant  ventricular  device  

33977  

Remove  ventricular  device  

33978  

C 

Remove  ventricular  device  

33979  

C 

Insert  intracorporeal  device 

, 

33980  

C 

T  

C  

C 

T  

T  

C 

T  

T  

0  

T  

C  

T  

T  

T 

C  

T  

T  

T  

c ..-. 

C 

Remove  intracorporeal  device  

33999  

Cardiac  surgery  procedure  

Removal  of  artery  clot 

3.1393 

$170.43 

$34.09 

34001  

34051  

Removal  of  artery  clot 

34101  

Removal  of  artery  clot 

34.6065 
34.6065 

$1,878.75 
$1,878.75 

$655.22 
$655.22 

$375.75 
$375.75 

34111  

Removal  of  arm  artery  dot  

Removal  of  artery  clot 

34151  

34201  

Removal  of  artery  clot 

Removal  of  leg  artery  clot 

34.6065 
34.6065 

$1,878.75 
$1 ,878.75 

$655.22 
$655.22 

34203  

$375.75 
$375.75 

34401  

Removal  of  vein  dot  

34421  

Removal  of  vein  clot  

Removal  of  vein  clot  

34.6065 

$1,878.75 

$655.22 

34451  

$375.75 

34471  

Removal  of  vein  dot  

Removal  of  vein  clot  „ 

Repair  valve,  femoral  vein  

Reconstruct  vena  cava  

34.6065 
34.6065 
34.6065 

$1,878.75 
$1,878.75 
$1,878.75 

$655.22 
$655.22 
$6.55.22 

$375.75 
$375.75 
$375.75 

34490  

34501  

34502  ". 

34510 

Transposition  of  vein  valve  

Cross-over  vein  graft  

Leg  vein  fusion 

Endovasc  abdo  repair  w/fube 

Endovasc  atxjo  repr  w/device  

34.6065 
34.6065 
34.6065 

$1,878.75 
$1 ,878.75 
$1,878.75 

$655.22 
$655.22 
$655.22 

$375.75 

34520  

34530  

$375.75 
$375.75 

34800  

34802  

_ 

* 

34804  

C  

C  

C  

C  

C  

C  

C  

C  

C  

C  : 

C  

C  

C 

C  

C 

C 

T  

C  

C  

C 

C  

C  

C  

C  

C  

C 

c 

c :... 

c 

c 

c 

Endovasc  abdo  repr  w/device  

34808 

Endovasc  atxJo  occlud  device  

^ 

34812  

Xpose  for  endoprosth,  aortic  

Femoral  endovas  graft  add-on  

Xpose  for  endoprosth,  iliac  

Endovasc  extend  prosth,  init  ..'. 

Endovasc  exten  prosth,  addl  

Open  aortic  tube  prosth  repr  

Open  aortoiliac  prosth  repr  

Open  aortofemor  prosth  repr 

Xpose  for  endoprosth,  iliac  

Xpose,  endoprosth,  brachial  

Endovasc  iliac  repr  w/graft  

Repair  defect  of  artery  

34813  

34820  

34825  

34826  

34830  

• 

^ 

34831  

- 

34832  

34833  

34834  

34900  

35001  

35002  

Repair  artery  rupture,  neck 

Repair  defect  of  artery  

35005  

35011  

Repair  defect  of  artery  

Repair  artery  aipture,  arm  

Repair  defect  of  artery  

Repair  artery  rupture,  chest 

Repair  defect  of  ami  artery 

Repair  defect  of  artery  

Repair  artery  aipture,  aorta  

Repair  defect  of  artery  

Repair  artery  aipture,  aorta  

Repair  defect  of  artery  

Repair  artery  rupture,  groin  

Repair  defect  of  artery  

Repair  artery  rupture,spleen  

32.4880 

$1,763.74 

$352  75 

35013  

35021  

35022  

35045  

35081  

35082  

35091  

35092  

35102  

- 

35103  

35111  

35112 

35121  

Repair  defect  of  artery  

35122  

Repair  artery  aipture,  belly  

CPT  codes  and  descripttons  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
Copyiight  American  Dental  Association.  All  rights  reserved. 
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ADDENDUM  E  .—Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Satus 
incicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


35131 
35132 
35141 
35142 
35151 
35152 
35161 
35162 
35180 
35182 
35184 
35188 
35189 
35190 
35201 
35206 
35207 
35211 
35216 
35221 
35226 
35231 
35236 
35241 
35246 
35251 
35256 
35261 
35266 
35271 
35276 
35281 
35286 
35301 
35311 
35321 
35331 
35341 
35351 
35355 
35361 
35363 
35371 
35372 
35381 
35390 
35400 
35450 
35452 
35454 
35456 
35458 
35459 
35460 
35470 
35471 
35472 
35473 
35474 
35475 
35476 
35480 
35481 
35482 
35483 
35484 


Repair  defect  of  artery  

Repair  artery  rupture,  groin 

Repair  defect  of  artery  

Repair  artery  rupture,  ttiigh 

Repair  defect  of  artery  

Repair  artery  rupture,  knee 

Repair  defect  of  artery  , 

Repair  artery  rupture 
Repair  blood  vesse 
Repair  blood  vesse 


Repa 
Repa 
Repa 
Repa 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repai 
Repa 
Repai 
Repa 
Repa 
Repa 
Repa 
Repa 


lesion  ... 
lesion  ... 

ir  blood  vessel  lesion  ... 

Ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

Ir  blood  vessel  lesion  ... 

Ir  blood  vessel  lesion  ... 

ir  bkxxj  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

Ir  blood  vessel  lesion  ... 

Ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ..'. 

Ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

ir  blood  vessel  lesion  ... 

Ir  blood  vessel  lesion  ... 

Ir  blood  vessel  lesion  ... 

Ir  blood  vessel  lesion  ... 

Ir  Wood  veseel  lesion  ... 

Ir  blood  vessel  lesion  ... 

Recfianneling  of  artery 

Rechanr>eling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Rechanneling  of  artery 

Reoperation,  carotid  add-on 

Angioscopy 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  blockage , 

Repair  arterial  blockage 

Repair  venous  blockage  

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  blockage 

Repair  arterial  blockage  ....... 

Repair  arterial  blockade 

Repair  arterial  blockage  

Repair  venous  blockage  

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open 

Atherectomy,  open 


0093 

0093 
0088 

0093 
0093 
0093 
0088 


0093 
0093 
0093 


0093 
0653 
0653 


0653 
6093 


0081 
0081 
0081 
0081 
0081 
0081 
0081 
0081 
0081 
0081 


0081 


20.6662 

20.6662 
34.6065 

20.6662 
20.6662 
20.6662 
34.6065 


20.6662 
20.6662 
20.6662 


20.6662 
32.4880 
32.4880 


32.4880 
20.6662 


34.8355 
34.8355 
34.8355 
34.8355 
34.8355 
34.8355 
34.8355 
34.8355 
34.8355 
34.8355 


34.8355. 


$1,121.95 

$1,121.95 
$1,878.75 

$1,121.95 
$1,121.95 
$1,121.95 
$1,878.75 


$1,121.95 
$1,121.95 
$1,121.95 


$1,121.95 
$1,763.74 
$1,763.74 


$1,763.74 
$1,121.95 


OPT  codes  and 
CopyhgM  Amencar 


only  are  copyright  American  Medical  Association  All  Rights  Resenred  Applicable  FARS/DFARS  Apply. 
Dental  Association.  AH  rights  resened. 


de^nptions( 


$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 


$1,891.18 


$277.34 


$277.34 
$655.22 


$277.34 
$277.34 
$277.34 
$655.22 


$277.34 
$277.34 
$277.34 


$277.34 


$277.34 


$224.39 


$224.39 
$375.75 


$224.39 
$224.39 
$224.39 
$375.75 


$224.39 
$224.39 
$224.39 


$224.39 
$352.75 
$352.75 


$352.75 


$224.39 


$378.24 
$378.24 
$378.24 
$378.24 
$378.24 
$378.24 
$378.24 
$378.24 
$378.24 
$378.24 


$378.24 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


OPT/ 

Status 

HCPCS 

indicator 

35485  

T  

35490  

T  

35491  

T  

35492  

T  

35493  

T  

35494  

T  

35495  

T 

35500  

T  

35501  

C 

35506  

C  .„ 

35507  

C 

35508  

C 

35509  

C 

35511  

C 

35515  

C  

35516  

C  

35518  

C 

35521  

C , 

35526  

c  ....: 

35531  

c 

35533  

c 

35536  

c 

35541  

c 

35546  

c 

35548  

c 

35549  

c 

35551  

c 

35556  

c 

35558  

c 

35560  

c 

35563  

c 

35565  

c 

35566  

c 

35571 

c 

35572  

N  

35582  

c 

35583  

c 

35585  

c 

35587  

c 

35600  

c 

35601  

c 

35606  

c 

35612  

c 

35616  

c 

35621  

c 

35623  

c 

35626  

c 

35631  

c 

35636  

c 

35641  

c 

35642  

c 

35645  

c 

35646  

c 

35647  

c 

35650  

c 

35651  

c 

35654  

c 

35656  

c 

35661  

c 

35663  

c 

35665  

c 

35666 

c 

35671  

c 

35681  

c 

35682  

c :.... 

35683  

c 

Condition 


Descriptkxi 


Atherectomy,  open  

Atherectomy,  percutaneous  .... 

Atherectomy,  percutaneous  

Atfierectomy,  percutaneous  .... 
Atherectomy,  percutaneous  ..... 

Atherectomy,  percutaneous  

Atherectomy,  percutaneous  

Harvest  vein  for  bypass  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  t>ypass  graft 

Artery  bypass  graft 

Artery  bypass  graft '. 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Han/est  femoropopliteal  vein  .... 

Vein  bypass  graft  

Vein  bypass  graft  

Vein  bypass  graft  

Vein  bypass  graft 

Harvest  artery  for  cabg  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Bypass  graft,  not  vein  

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft a. 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Composite  bypass  graft 

Composite  bypass  graft 

Composite  bypass  graft 


APC 


0(»1 
0061 
0061 
0081 
0061 
0061 
0081 
0081 


Relative 
weight 


34.8355 
34.8355 
34.8355 
34.8355 
34.8355 
34  8355 
34.8355 
34.8355 


Payment 
rate 


$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 
$1,891.18 


National 
unaC^usted 
copayment 


Minimum 
unadjusted 
copayment 


$378.24 

$378.24 
$378.24 
$378.24 
$378.24 
$378.24 
$378.24 
$378.24 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicatjie  FARS/OFARS  Apply. 
Copyright  Amencan  Dental  Association.  AH  rights  reserved. 
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CPT/ 
HCPCS 


Status 
it  dicator 


Condition 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


35685 
35686 
35691 
35693 
35694 
35695 
35700 
35701 
35721 
35741 
35761 
35800 
35820 
35840 
35860 
35870 
35875 
35876 
35879 
35881 
35901 
35903 
'35905 
35907 
36000 
36002 
36005 
36010 
36011 
36012 
36013 
36014 
36015 
36100 
36120 
36140 
36145 
36160 
36200 
36215 
36216 
36217 
36218 
36245 
36246 
36247 
36248 
36260 
36261 
36262 
36299 
36400 
36405 
36406 
36410 
36415 
36416 
36420 
36425 
36430 
36440 
36450 
36455 
36460 
36468 
36469 


Bypass  graft  patency/patch  ... 
Bypass  graft/av  fist  patency  ... 

Arterial  transposition  

Arterial  transposition  

Arterial  transposition  

Arterial  transposition  

Reoperation,  bypass  graft 

Exploration,  carotid  artery 

Exploration,  femoral  artery 

Exploration  popliteal  artery  .... 

Exploration  of  artery/vein  

Explore  neck  vessels  

Explore  cfiest  vessels  

Explore  abdominal  vessels  .... 

Explore  limb  vessels  

Repair  vessel  graft  defect 

Removal  of  clot  in  graft 

Removal  of  clot  in  graft 

Revise  graft  wA/ein  

Revise  graft  w/vein  

Excision,  graft,  neck 

Excision,  graft,  extremity 

Exciskjn,  graft,  ttiorax  

Excision,  graft,  abdomen  

Place  needle  In  vein  

Pseudoaneurysm  injection  trt 

Injection  ext  venograpfiy 

Place  catfieter  in  vein  

Place  catfieter  in  vein  

Place  catfieter  in  vein  

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Establish  access  to  artery 

Establish  access  to  artery 

.Establish  access  to  artery 

Artery  to  vein  shunt 

Establish  access  to  aorta 

Place  catheter  in  aorta ;... 

Place  catheter  In  artery 

Place  catheter  In  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Place  catheter  in  artery 

Insertion  of  infusion  pump  

Revision  of  infusion  pump  

Removal  of  Infusion  pump  

Vessel  injection  procedure 

81  draw  <  3  yrs  f em/jugular .... 

Bl  draw  <  3  yrs  scalp  vein  

Bl  draw  <  3  yrs  other  vein  

Non-routine  bl  draw  >  3  yrs  ... 

Drawing  blood  

Capillary  blood  draw  

Vein  access  cutdown  <  1  yr  .. 
Vein  access  cutdown  >  1  yr  .. 

Blood  transfusion  service 

Bl  push  transfuse,  2  yr  or  <  ... 

Bl  exchange/transfuse,  nb  

Bl  exchange/transfuse  non-nb 

Transfusion  service,  fetal 

Injection(s),  spider  veins  

Injection(s),  spider  veins 


0093 
0093 


0115 


0093 

0088 
0088 
0088 
0088 

0115 


0267 


0119 
0124 
0109 


0035 
0035 
0110 
0110 
0110 
0110 
0110 
0098 
0098 


20.6662 
20.6662 


25.6233 


20.6662 

34.6065 
34.6065 
34.6065 
34.6065 

25.6233 


2.4805 


129.8988 

27.4545 

7.7075 


0.2236 
0.2236 
3.7128 
3.7128 
3.7128 
3.7128 
3.7128 
1.1630 
1.1630 


OPT  codes  and 
CopyrtgM  American 


diiscnpti 


ions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  nghts  reserved. 


$1,121.95 
$1,121.95 


$277.34 
$277.34 


$1,391.06 


$1,121.95 

$1,878.75 
$1 ,878.75 
$1,878.75 
$1 ,878.75 

$1,391.06 


$134.66 


$459.35 


$277.34 


$655.22 
$655.22 
$655.22 
$655.22 


$459.35 


$65.52 


$7,052.08 

$1,490.48 

$418.43 


$298.10 
$131.49 


$12.14 

$12.14 

$201.56 

$201.56 

$201 .56 

$201.56 

$201.56 

$63.14 

$63.14 


$3.51 
$3.51 


$15.17 
$15.17 


$224.39 
$224.39 


$278.21 


$224.39 


$375.75 
$375.75 
$375.75 
$375.75 


$278.21 


$26.93 


$1,410.42 

$298.10 

$83.69 


$2.43 
$2.43 
$40.31 
$40.31 
$40.31 
$40.31 
$40.31 
$12.63 
$12.63 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 

Status 

HCPCS 

indicator 

36470  

T  

36471  

T  

36481  

N  

36488  

T  

36489  

T  

36490  

T 

36491  

T  

36493  

X  

36500  

N  

36510 

C  

36511  

S  

36512  

S 

36513  

S 

36514  

S  

36515  

S  

36516  

S  

36522  

S 

36530  

T  

36531  

T  

36532  

T  

36533  

T 

36534  

T  

36535  

T  

36536  

T  

36537  

T  

36540  

N  

36550  

T 

36600  

N  

36620  

N  

36625  

N  

36640  

T  

36660  

C  

36680  

X  

36800  

T  

36810  

T  

36815  

T 

36819 

T  

36820  

T 

36821  

T  

36822  

C  

36823  

C  

36825  

T  

36830 

T  

36831  

T  

36832  

T  

36833  ...... 

T  

36834  

T  

36835  

T  

36860  

T  

36861  

T  

36870  

T  

37140  

C 

37145  

C  

37160  

C  

37180  

C  

37181  

C  

37182  

C  

37183  

C  

37195  

C 

37200  

T  

37201  

T  

37202  

T  

37203  

T  

37204  

T  

37205  

T  

37206  

T  

Condition 


Description 


Injection  therapy  of  vein 

Injection  therapy  of  veins 

Insertion  of  catfieter,  vein  .... 
Insertion  of  catheter,  vein  .... 
Insertion  of  catheter,  vein  .... 
Insertion  of  catheter,  vein  .... 
Insertion  of  catheter,  vein  .... 

Repositioning  of  cvc 

Insertion  of  catheter,  vein  .... 
Insertion  of  catheter,  vein  .... 

Apheresis  wtx: 

Apheresis  rt)C 

Apheresis  platelets 

Apheresis  plasma  

Apheresis,  adsorp/reinfuse  .. 

Apheresis,  selective  

Photopheresis  

Insertion  of  infusion  pump  ... 
Revision  of  infusion  pump  ... 
Removal  of  infusion  pump  ... 
Insertion  of  access  device  ... 
Revision  of  access  device  ... 
Removal  of  access  device  ... 
Remove  cva  device  obstruct 
Remove  cva  lumen  obstnjct 
Collect  blood  venous  device  . 

Declot  vascular  device 

Withdrawal  of  arterial  blood  .. 

Insertion  catheter,  artery 

Insertion  catheter,  artery 

Insertion  catfieter,  artery 

Insertion  catheter,  artery 

Insert  needle,  bone  cavity 

Insertion  of  cannula  

Insertion  of  cannula  

Insertion  of  cannula  

Av  fuslon/uppr  arm  vein 

Av  fusion/forearm  vein  

Av  fusion  direct  any  site  ....... 

Insertion  of  cannula(s)  

Insertion  of  cannula(s)  

Artery-vein  autograft  

Artery-vein  graft  

Open  thrombect  av  fistula 

Av  fistula  revision,  open 

Av  fistula  revision  

Repair  A-V  aneurysm  

Artery  to  vein  shunt 

External  cannula  dectotting  ... 

Cannula  declotting  

Percut  thromtject  av  fistula  ... 

Revision  of  circulation 

Revision  of  circulation 

Revision  of  circulation 

Revision  of  circulation 

Splice  spleen/kidney  veins 

Insert  hepatic  shunt  (tips)  

Remove  hepatic  shunt  (tips)  .. 
Thrombolytic  tfierapy,  stroke  . 

Transcatheter  biopsy  

Transcatheter  therapy  infuse  . 
Transcatheter  therapy  infuse  . 

Transcatheter  retrieval  

Transcatheter  occlusion 

Transcatheter  stent  

Transcatheter  stent  add-on  .... 


APC 


0098 
0098 


Relative 
weight 


0032 
0032 
0032 
0032 
0187 


0111 
0111 
0111 
0111 
0112 
0112 
0112 
0119 
0t24 
0109 
0115 
0109 
0109 
1541 
1541 


0677 


0032 

0340 
0115 
0115 
0115 
0088 
0088 
0088 


0088 
0088 
0088 
0088 
0088 
0088 
0115 
0103 
0115 
0653 


0685 
0676 
0677 
0103 
0115 
0229 
0229 


1.1630 
1.1630 

11.5584 
11.5584 
11.5584 
11.5584 
4.4274 


14.0169 

14.0169 

14.0169 

14.0169 

34.8318 

34.8318 

34.8318 

129.8988 

27.4545 

7.7075 

25.6233 

7.7075 

7.7075 


3.0769 


11.5584 

0.6232 
25.6233 
25.6233 
25.6233 
34.6065 
34.6065 
34.6065 


34.6065 
34.6065 
34.6065 
34  6065 
34.6065 
34.6065 
25.6233 
12.1256 
25.6233 
32.4880 


Payment 
rate 


4.8912 
3.7505 
3.0769 
12.1256 
25.6233 
59.4977 
59.4977 


$63.14 
$63.14 


$627.49 
$627.49 
$627.49 
$627.49 
$240.36 


$760.96 

$760.96 

$760.96 

$760.96 

$1,890.98 

$1,890.98 

$1,890.98 

$7,052.08 

$1 ,490.48 

$418.43 

$1,391.06 

$418.43 

$418.43 

$250.00 

$250.00 

$167.04 


$627.49 

$33.83 
$1,391.06 
$1,391.06 
$1,391.06 
$1,878.75 
$1,878.75 
$1,878.75 


$1,878.75 
$1,878.75 
$1,878.75 
$1,878.75 
$1 ,878.75 
$1,878.75 
$1,391.06 
$658.29 
$1,391.06 
$1,763.74 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$265.54 

$203.61 

$167.04 

$658.29 

$1,391.06 

$3,230.07 

$3,230.07 


$15.17 
$15.17 


$90.71 


$211.96 
$211.96 
$211.96 
$211.96 
$609.71 
$609.71 
$609.71 


$298.10 
$131.49 
$459.35 
$131.49 
$131.49 


$459.35 
$459.35 
$459.35 
$655.22 
$655.22 
$655.22 


$655  22 
$655  22 
$655.22 
$655.22 
$655.22 
$655.22 
$459  35 
$223.63 
$459.35 


$116.83 
$55  06 


$223.63 
$459.35 
$771.23 
$771.23 


$12.63 
$12.63 


$125.50 
$125.50 
$125.50 
$125.50 
$48.07 


$15219 

$152.19 

$15219 

$152.19 

$378.20 

$378.20 

$378.20 

$1,410.42 

$298.10 

$83.69 

$278.21 

$83.69 

$83  69 

$50.00 

$50.00 


$33.41 


$125.50 


$6.77 
$278.21 
$278.21 
$278.21 
$375.75 
$375.75 
$375.75 


$375.75 
$375.75 
$375.75 
$375.75 
$375.75 
$375.75 
$278.21 
$131.66 
$278.21 
$352.75 


$5311 
$40.72 
$33.41 
$131.66 
$278.21 
$646.01 
$646.01 


CPT  codes  and  descnptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/OFARS  Apply. 
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Addendum  3.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


!  latus 
in  jicator 


Condition 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


4- 


Minimum 
unadjusted 
copayment 


37207  

37208  

37209  

37250  

37251  

37500  

37501  

37565  

37600  

37605  

37606  

37607  

37609  

37615  

37616  

37617  

37618  

37620 

37650  ..^... 

37660  

37700  

37720  

37730  

37735  

37760 

37780 

37785  

37788  

37790  

37799  ....... 

38100  

38101  

38102  

38115  

38120  

38129  

38200 

38204  

38205  

38206  

38207  ...... 

38208  

38209  

38210  

38211  

38212  

38213  

38214  

38215  

38220  

38221  

38230  

38240 .X 

38241  

38242 

38300  

38305  

38308  

38380  

38381  

38302  

38500  

38505  

38510  

38520  

38525  


Transcatheter  stent  

Transcatheter  stent  add-on 

Exchange  arterial  catheter 

Iv  us  first  vessel  add-on 

Iv  us  each  add  vessel  add-on  . 

Endoscopy  ligate  pert  veins 

Vascular  endoscopy  procedure 

Ligation  of  neck  vein 

Ligation  of  neck  artery  ." 

Ligation  of  neck  artery  

Ligation  of  neck  artery  

Ligation  of  a-v  fistula 

Temporal  artery  procedure  

Ligation  of  neck  artery  

Ligation  of  chest  artery  

Ligation  of  abdomen  artery 

Ligation  of  extremity  artery  

Revision  of  major  vein  

Revision  of  major  vein  

Revision  of  major  vein  

Revise  leg  vein  

Removal  of  leg  vein  

Removal  of  leg  veins  

Removal  of  leg  vein&'lesion 

Revision  of  leg  veins 

Revision  of  leg  vein  

Revise  secondary  varicosity  .... 

Revasculariiation,  penis  

Penile  venous  occlusion  

Vascular  surgery  procedure 

Removal  of  spleen,  total  

Removal  of  spleen,  partial  

Removal  of  spleen,  total  

Repair  of  ruptured  spleen  

Laparoscopy,  splenectomy  

Laparoscope  proc,  spleen  

Injection  for  spleen  x-ray  

Bl  donor  search  management  . 
Harvest  allogenic  stem  cells  .... 

Harvest  auto  stem  cells 

Cryopreserve  stem  cells  

Thaw  preserved  stem  cells 

Wash  harvest  stem  cells 

T-cell  depletion  of  harvest  

Tumor  cell  deplete  of  harvst  .... 

Rbc  depletion  of  harvest 

Platelet  deplete  of  harvest 

Volume  deplete  of  harvest 

Harvest  stem  cell  concentrte  ... 

Bone  marrow  aspiration 

Bone  marrow  biopsy  

Bone  marrow  collection  

Bone  marrow/stem  transplant  .. 
Bone  marrow/stem  transplant  .. 
Lymphocyte  infuse  transplant  .. 
Drainage,  lymph  node  lesion  ... 
Drainage,  lymph  node  lesion  ... 

Inciskjn  of  lymph  channels  

Thoracic  duct  procedure  

Thoracic  duct  procedure  

Thoracic  duct  procedure  

Biopsy/removal,  lymph  nodes  .. 
Needle  biopsy,  lymph  nodes  ... 
Biopsy/removal,  lymph  nodes  .. 
Biopsy/removal,  lymph  nodes  .. 
Biopsy/removal,  lymph  nodes  .. 


0229 
0229 
0103 
0670 
0670 
0092 
0092 
0093 
0093 
0091 
0091 
0092 
0021 
0091 


0091 
0091 

6691 
0092 
0092 
0092 
0091 
0091 
0091 

0181 
0035 


0131 
0130 


0111 
0111 


0003 
0003 
0123 
0123 
0123 
0111 
0008 
0008 
0113 


0113 
0005 
0113 
0113 
0113 


59.4977 
59.4977 
12.1256 
26.5472 
26.5472 
25.1347 
25.1347 
20.6662 
20.6662 
28.5187 
28.5187 
25.1347 
14.5749 
28.5187 


28.5187 
28.5187 

28.5187 
25.1347 
25.1347 
25.1347 
28.5187 
28.5187 
28.5187 

29.0094 
0.2236 


40.8955 
32.5959 


14.0169 
14.0169 


2.2627 

22627 

4.0076 

4.0076 

4.0076 

14.0169 

16.8303 

16.8303 

19.9529 


19.9529 
3.3675 
19.9529 
19.9529 
19.9529 


$3,230.07 
$3,230.07 

$658.29 
$1,441.22 
$1,441.22 
$1,364.54 
$1,364.54 
$1,121.95 
$1,121.95 
$1,548.25 
$1,548.25 
$1,(^64.54 

$791.26 
$1,548.25 


$1,548.25 
$1,548.25 

$1,548.25 
$1,364.54 
$1,364.54 
$1,364.54 
$1,548.25 
$1 ,548.25 
$1 ,548.25 

$1,574.89 
$12.14 


$2,220.18 
$1 ,769.60 


$760.96 
$760.96 


$122.84 
$122.84 
$217.57 
$217.57 
$217.57 
$760.96 
$913.70 
$913.70 
$1,083.22 


$1,083.22 
$182.82 
$1,083.22 
$1,083.22 
$1,083.22 


(text 


CPT  codes  and 
Copynght  America  i 


:nptions  only  are  copyright  Amencan  Medical  Association.  All  Rigtits  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  Alt  nghts  reserved. 


$771.23 
$771.23 
$223.63 
$521.95 
$521.95 
$505.37 
$505.37 
$277.34 
$277.34 
$348.23 
$348.23 
$505.37 
$219.48 
$348.23 


$348.23 
$348.23 


$348.23 
$505.37 
$505.37 
$505.37 
$348.23 
$348.23 
$348.23 


$621.82 
$3.51 


$1,001.89 
$659.53 


$211.96 
$211.96 


$211.96 


$71.59 


$646.01 
$646.01 
$131.66 
$288.24 
$288.24 
$272.91 
$272.91 
$224.39 
$224.39 
$309.65 
$309.65 
$272.91 
$158.25 
$309.65 


$309.65 
$309.65 


$309.65 
$272.91 
$272.91 
$272.91 
$309.65 
$309.65 
$309.65 


$314.98 
$2.43 


$444.04 
$353.92 


$152.19 
$152.19 


$24.57 

$24.57 

$43.51 

$43.51 

$43.51 

$152.19 

$182.74 

$182.74 

$216.64 


$216.64 
$36.56 
$216.64 
$216.64 
$216.64 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


38530 
38542 
38550 
38555 
38562 
38564 
38570 
38571 
38572  . 
38589  . 
38700  . 
38720  . 
38724  . 
38740  . 

38745  . 

38746  . 

38747  . 
38760. 
33765  . 
38770  . 
38780  . 
38790  . 
38792  . 
38794  . 
38999  . 
39000. 
39010  . 
39200  . 
39220  . 
39400  ., 
39499  . 

39501  .. 

39502  .. 

39503  .. 
39520  .. 

39530  .. 

39531  .. 

39540  .. 

39541  .. 
39545  .. 

39560  .. 

39561  .. 
39599  .. 
40490  .. 
40500.. 
40510  .. 
40520  .. 
40525  .. 
40527  .. 
40530  .. 
40650  .. 
40652  .. 
40654  .. 

40700  ... 

40701  ... 

40702  ... 
40720  ... 
40761  ... 
40799  ... 
40800... 
40801  ... 

40804  ... 

40805  ... 
40806... 
40808  ... 
40810  ... 


Status 
indicator 


T 

T 

T 

T 

C 

C 

T 

T 

T 

T 

T 

T 

C 

T 

T 

C 

C 

T  . 

C  . 

C  . 

C  . 

N  . 

N  . 

N  . 

S  . 

C  . 

c . 

c . 

c . 

T  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

c . 

c . 

c .. 

c .. 

c .. 

c .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  ... 

X  ... 

T  ... 

T  ... 

T  ... 

T  ... 


Condition 


Description 


Biopsy/removal,  lymph  nodes 

Explore  deep  node(s),  neck 

Removal,  neck/armpit  lesion 

Removal,  neck/armpit  lesion 

Removal,  pelvic  lymph  nodes 

Removal,  abdomen  lymph  nodes 
Laparoscopy,  lymph  node  biop  .... 
Laparoscopy,  lymphadenectomy  . 
Laparoscopy,  lymphadenectomy  . 

Laparoscope  proc,  lymphatic 

Removal  of  lymph  nodes,  neck  ... 
Removal  of  lymph  nodes,  neck  ... 
Removal  of  lymph  nodes,  neck  ... 

Remove  armpit  lymph  nodes 

Remove  armpit  lymph  nodes 

Remove  thoracic  lymph  nodes  .... 
Remove  abdominal  lymph  nodes 

Remove  groin  lymph  nodes  

Remove  groin  lymph  nodes  

Remove  pelvis  lymph  nodes 

Remove  abdomen  lymph  nodes  .. 

Inject  for  lymphatic  x-ray 

Identify  sentinel  node 

Access  thoracic  lymph  duct  

Blood/lymph  system  procedure  .... 

Exploration  of  chest  

Exploration  of  chest 

Removal  chest  lesion .^ 

Removal  chest  lesion 

Visualization  of  chest 

Chest  procedure  

Repair  diaphragm  laceration 

Repair  paraesophageal  hernia  

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia  

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia  

Repair  of  diaphragm  hemia  

Revision  of  diaphragm  

Resect  diaphragm,  simple  , 

Resect  diaphragm,  complex  

Diaphragm  surgery  procedure  

Biopsy  of  lip  

Partial  excision  of  lip 

Partial  excision  of  lip 

Partial  excision  of  lip 

Reconstruct  lip  with  flap 

Reconstruct  lip  with  flap 

Partial  removal  of  lip  

Repair  lip 

Repair  lip 

Repair  lip 

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal  

Ftepair  deft  lip/nasal  

Repair  deft  lip/nasal  

Repair  deft  lip/nasal  

Lip  surgery  procedure  

Drainage  of  mouth  leskjn 

Drainage  of  mouth  lesion 

Removal,  foreign  body,  mouth 

Removal,  foreign  body,  mouth 

Indsion  of  lip  fold  

Bk)psy  of  mouth  lesion  

Excision  of  mouth  lesion 


APC 


0113 
0114 
0113 
0113 


0131 
0132 
0131 
0130 
0113 
0113 


0114 
0114 


0113 


0110 


0069 


0251 

0253 

0254 

0253 

0254 

0254 

0254 

0252 

0252 

0252 

0256 

0256 

0256 

0256 

0256 

0253 

0251 

0252 

0340 

0252 

0251 

0251 

0253 


Relative 
weight 


19.9529 
37.3583 
19.9529 
19.9529 


40.8955 
56.6318 
40.8955 
32.5959 
19.9529 
19.9529 

37!3583 
37.3583 


19.9529 


3.7128 


28.6334 


1.8643 

1S1698 

21.4368 

15.1698 

21.4368 

'21.4368 

21.4368 

6.5416 

6.5416 

6.5416 

35.0866 

35.0866 

35.0866 

35.0866 

35.0866 

15.1698 

1.8643 

6.5416 

0.6232 

6.5416 

1.8643 

1.8643 

15.1698 


Payment 
rate 


$1,083.22 
$2,028.14 
$1,083.22 
$1,083.22 


$2,220.18 
$3,074.48 
$2,220.18 
$1,769.60 
$1,083.22 
$1,083.22 

$2,028!l4 
$2,028.14 


$1,083.22 


$201.56 


$1,554.48 


$101.21 

$823.55 

$1,163.78 

$823.55 

$1,163.78 

$1,163.78 

$1,163.78 

$355.14 

$355.14 

$355.14 

$1,904.82 

$1,904.82 

$1,904.82 

$1,904.82 

$1,904.82 

$823.55 

$101.21 

$355.14 

$33.83 

$355.14 

$101.21 

$101.21 

$823.55 


National 
unadjusted 
copayment 


$485.91 


$1,001.89 

$1,239.22 

$1,001.89 

$659.53 


$485.91 
$485.91 


$591 .64 


$282.29 
$321.35 
$282.29 
$321.35 
$321.35 
$321.35 
$113.41 
$113.41 
$113.41 


$282.29 


$113.41 


$113.41 


$282.29 


Minimum 
unadjusted 
copayment 

$216.64 
$405.63 
$216.64 
$216.64 


$444.04 
$614.90 
$444.04 
$353  92 
$216.64 
$216.64 

$405.63 
$405.63 


$216.64 


$40.31 


$310.90 


$20.24 

$164.71 

$23276 

$164.71 

$23276 

$232.76 

$232.76 

$71.03 

$71.03 

$71.03 

$380.96 

$380  96 

$380  96 

S380  96 

$380  96 

$16471 

$20.24 

$71.03 

$6.77 

$71.03 

$20.24 

$20.24 

$164.71 


CPT  codes  and  descriptions  only  are  copytigtit  Amencan  Medical  Association.  All  Rights  Flesened  Applicable  FARS/DFARS  Apply. 
CopyrigM  American  Dental  Association.  AJI  rights  reserved. 
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CPT/ 
HCPCS 


Status 
I  )dicator 


B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


Condition 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


40812.. 
40814  .. 
40816.. 
40818.. 
40819  .. 
40820.. 
40830.. 
40831  .. 
40840.. 
40842.. 
40843.. 
40844.. 
40845.. 
40899.. 
41000.. 
41005  .. 
41006.. 
41007  .. 
41008.. 
41009.. 
41010.. 
41015.. 
41016.. 
41017  .. 
41018.. 
41100.. 
41105.. 
41108.. 
41110.. 
41112.. 
41113.. 
41114.. 
41115  .. 
41116.. 
41120.. 
41130.. 
41135.. 
41140.. 
41145  .. 
41150.. 
41153.. 
41155  .. 

41250  .. 

41251  .. 
,41252  .. 
41500  .. 
41510.. 
41520.. 
41599.. 
41800.. 
41805  .. 
41806.. 

41820  .. 

41821  .. 

41822  .. 

41823  .. 
41825  .. 
41826.. 

41827  .. 

41828  .. 
41830.. 
41850.. 
41870  .. 
41872  .. 
41874  .. 
41899.. 


Excise/repair  mouth  lesion 

Excise/repair  mouth  lesion 

Excision  ot  mouth  lesion 

Excise  oral  mucosa  for  graft  .... 

Excise  lip  or  cheek  fold 

Treatment  of  mouth  lesion 

Repair  mouth  laceration 

Repair  mouth  laceration 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Reconstruction  of  mouth 

Mouth  surgery  procedure 

Drainage  of  mouth  lesion  ........ 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Incision  of  tongue  fold 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Biopsy  of  tongue  

Biopsy  of  tongue  : 

Biopsy  of  floor  of  mouth 

Excision  of  tongue  lesion 

Excision  of  tongue  lesion  .' 

Excision  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  fold  .._ 

Excision  of  mouth  lesion 

Partial  removal  of  tongue 

Partial  removal  of  tongue 

Tongue  and  neck  surgery 

Removal  of  tongue 

Tongue  removal,  neck  surgery 
Tongue,  mouth,  jaw  surgery  .... 
Tongue,  mouth,  neck  surgery  .. 
Tongue,  jaw,  &  neck  surgery  ... 

Repair  tongue  laceration 

Repair  tongue  laceration 

Repair  tongue  laceration 

Fixation  of  tongue  

Tongue  to  lip  surgery 

Reconstruction,  tongue  foW  

Tongue  and  mouth  surgery  

Drainage  of  gum  lesion 

Removal  foreign  body,  gum 

Removal  foreign  body  .jawbone 
Excision,  gum,  each  quadrant  . 

Excision  of  gum  flap  

Excision  of  gum  lesion 

Excision  of  gum  lesion 

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Removal  of  gum  tissue  

Treatment  of  gum  lesion 

Gum  graft  

Repair  gum  

Repair  tooth  socket  

Dental  surgery  procedure  


0253 
0253 
0254 
0251 
0252 
0253 
0251 
0252 
0254 
0254 
0254 
0256 
0256 
0252 
0253 
0251 
0254 
0253 
0253 
0251 
0253 
0251 
0252 
0252 
0252 
0252 
0253 
0252 
0253 
0253 
0253 
0254 
0252 
0253 
0254 


0251 
0252 
0252 
0254 
0253 
0252 
0251 
0251 
0254 
0253 
0252 
0252 
0253 
0254 
0253 
0253 
0254 
0253 
0253 
0253 
0254 
0253 
0254 
0253 


15.1698 

15.1698 

21.4368 

1.8643 

6.5416 

15.1698 

1.8643 

6.5416 

21.4368 

21.4368 

21.4368 

35.0866 

35.0866 

6.5416 

15.1698 

1.8643 

21.4368 

15.1698 

15.1698 

1.8643 

15.1698 

1.8643 

6.5416 

6.5416 

6.5416 

6.5416 

15.1698 

6.5416 

15.1698 

15.1698 

15.1698 

21  4368 

6.5416 

15.1698 

21.4368 


1.8643 

6.5416 

6.5416 

21.4368 

15.1698 

6.5416 

1.8643 

1.8643 

21.4368 

15.1698 

6.5416 

6.5416 

15.1698 

21.4368 

15.1698 

15.1698 

21.4368 

15.1698 

15.1698 

15.1698 

21.4368 

15.1698 

21.4368 

15.1698 


OPT  codes  and  <  ascriptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Resened.  Applicable  FARS/DFARS  Apply. 
Copyngttt  Amen<  sn  Dental  Association  All  rights  reserved. 


$823.55 

$823.55 

$1,163.78 

$101.21 

$355.14 

$823.55 

$101.21 

$355.  t4 

$1,163.78 

$1,163.78 

$1,163.78 

$1,904.82 

$1,904.82 

$355.14 

$823.55 

$101.21 

$1,163.78 

$823.55 

$823.55 

$101.21 

$823.55 

$101.21 

$355.14 

$355.14 

$355.14 

$355.14 

$823.55 

$355.14 

$823.55 

$823.55 

$823.55 

$1,163.78 

$355.14 

$823.55 

$1,163.78 


$101.21 
$355.14 
$355.14 

$1,163.78 
$823.55 
$355.14 
$101.21 
$101.21 

$1,163.78 
$823.55 
$355.14 
$355.14 
$823.55 

$1,163.78 
$823.55 
$823.55 

$1,163.78 
$823.55 
$823.55 
$823.55 

$1,163.78 
$823.55 

$1,163.78 
$823.55 


$282.29 
$282.29 
$321.35 


$113.41 
$282.29 


$113.41 
$321.35 
$321.35 
$321.35 


$113.41 
$282.29 


$321.35 
$282.29 
$282.29 


$282.29 


$113.41 
$113.41 
$113.41 
$113.41 
$282.29 
$113.41 
$282.29 
$282.29 
$282.29 
$321.35 
$113.41 
$282.29 
$321.35 


$113.41 
$113.41 
$321.35 
$282.29 
$113.41 


$321.35 
$282.29 
$113.41 
$113.41 
$282.29 
$321.35 
$282.29 
$282.29 
$321 .35 
$282.29 
$282.29 
$282.29 
$321.35 
$282.29 
$321.35 
$282.29 


$164.71 

$164.71 

$232.76 

$20.24 

$71.03 

$164.71 

$20.24 

$71.03 

$232.76 

$232.76 

$232.76 

$380.96 

$380  96 

$71.03 

$164.71 

$20.24 

$232.76 

$164.71 

$164.71 

$20.24 

$164.71 

$20.24 

$71.03 

$71.03 

$71.03 

$71.03 

$164.71 

$71.03 

$164.71 

$164.71 

$164.71 

$232.76 

$71.03 

$164.71 

$232.76 


$20.24 

$71.03 

$71.03 

$232.76 

$164.71 

$71.03 

$20.24 

$20.24 

$232.76 

$164.71 

$71.03 

$71.03 

$164.71 

$232.76 

$164.71 

3164.71 

$232.76 

$164.71 

$164.71 

$164.71 

$232.76 

$164.71 

$232.76 

$164.71 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 


CPT/ 
HCPCS 


42000 
42100 
42104 
42106. 
42107  . 
42120  . 
42140  . 
42145  . 
42160. 
42180  . 
42182  . 
42200. 
42205  . 
42210. 
42215  . 
42220  . 

42225  . 

42226  . 

42227  . 
42235  . 
42260. 
42280. 
42281  . 
42299  . 
42300. 
42305  .. 
42310  .. 
42320  .. 

42325  .. 

42326  .. 
42330.. 
42335  .. 
42340  .. 
42400  .. 
42405  .. 

42408  .. 

42409  .. 

42410  .. 
42415  .. 
42420  .. 

42425  .. 

42426  .. 
42440  .. 
42450  .. 
42500  .. 
42505  .. 

42507  .. 

42508  .. 

42509  .. 

42510  .. 
42550  ... 
42600  ... 
42650  ... 
42660  ... 
42665  ... 

42699  ... 

42700  ... 
42720  ... 
42725  ... 
42800  ... 
42802  ... 
42804  ... 
42806  ... 

42808  ... 

42809  ... 

42810  ... 


Status 
indicator 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T  . 

J 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

C  . 

T  . 

T  . 

T  . 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

N  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

X  .. 

T  ... 


Condition 


Description 


Drainage  mouth  roof  lesion  . 

Biopsy  roof  of  mouth 

Excision  lesion,  mouth  roof  ... 

Excision  lesion,  mouth  roof  ... 

Excision  lesion,  mouth  roof  ... 

Remove  palate/lesion  

Excision  of  uvula 

Repair  palate,  pharynx/uvula 

Treatment  mouth  roof  lesion  . 

Repair  palate ^ ,.... 

Repair  palate 

Reconstruct  cleft  palate  

Reconstruct  cleft  palate  

Reconstmct  cleft  palate  

Reconstruct  cleft  palate  

Reconstruct  cleft  palate  

Reconstruct  cleft  palate  

Lengthening  of  palate  

Lengthening  of  palate  

Repair  palate 

Repair  nose  to  lip  fistula  , 

Preparation,  palate  mold , 

Insertion,  palate  prosthesis  .... 

Palate/uvula  surgery  

Drainage  of  salivary  gland  

Drainage  of  salivary  gland  

Drainage  of  salivary  gland  

Drainage  of  salivary  gland  

Create  salivary  cyst  drain  

Create  salivary  cyst  drain  

Removal  of  salivary  stone  

Removal  of  salivary  stone  

Removal  of  salivary  stone  

Biopsy  of  salivary  gland 

Biopsy  of  salivary  gland 

Excision  of  salivary  cyst 

Drainage  of  salivary  cyst  

Excise  parotid  gland/lesion  .... 

Excise  parotid  gland/lesion  .... 

Excise  parotid  gland/lesion  .... 

Excise  parotid  gland/lesion  .... 

Excise  parotid  gland/lesion  .... 

Excise  submaxillary  gland  

Excise  sublingual  gland  

Repair  salivary  duct  

Repair  salivary  duct  

Parotid  duct  diversion  

Parotid  duct  diversion  

Parotid  duct  diversion  

Parotid  duct  diversion  

Injection  for  salivary  x-ray  ....... 

Closure  of  salivary  fistula 

Dilation  of  salivary  duct 

Dilation  of  salivary  duct 

Ligation  of  salivary  duct  

Salivary  surgery  procedure 

Drainage  of  tonsil  abscess  ..... 

Drainage  of  throat  abscess 

Drainage  of  throat  abscess 

Biopsy  of  throat  

Biopsy  of  throat 

Biopsy  of  upper  nose/throat .... 
Biopsy  of  upper  nose/throat .... 

Excise  pharynx  lesion  

Remove  pharynx  foreign  body 
Excision  of  neck  cyst  


APC 


0251 

0252 

0253 

0253 

0254 

0256 

0252 

0254 

0253 

0251 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0256 

0253 

0254 

0251 

0253 

0251 

0253 


Relative 
weight 


0253 
0251 
0251 
0251 
0252 
0253 
0253 
0253 
0005 
0253 
0253 
0253 
0256 
0256 
0256 
0256 

0256 
0254 
0254 
0256 
0256 
0256 
0256 
0256 

0253 
0252 
0252 
0254 
0253 
0251 
0253 
0256 
0253 
0253 
0253 
0254 
0253 
0340 
0254 


1.8643 
6.5416 
15.1698 
15.1698 
21  4368 
35.0866 
6.5416 
21.4368 
15.1698 
1.8643 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35  0866 
35.0866 
35.0866 
35.0866 
15.1698 
21.4368 
1.8643 
15.1698 
1.8643 
15.1698 
15.1698 
1.8643 
1.8643 
1.8643 
6.5416 
15.1698 
15.1698 
15.1698 
3.3675 
15.1698 
15.1698 
15  1698 
35  0866  : 
35.0866 
35.0866 
35.0866 

35.0866 
21.4368 
21.4368 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 

15.1698 

6.5446 

6.5416 

21.4368 

15.1698 

1.8643 

15.1698 

35.0866 

15.1698 

15.1698 

15.1698 

21.4368 

15.1698 

0.6232 

21.4368 


Payment 
rate 


$101.21 
$355.14 
$823.55 
$823.55 
$1,163.78 
$1,904.82 
$355.14 
$1,163.78 
$823.55 
$101.21 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$823.55 
$1,163.78 
$101.21 
$823.55 
$101.21 
$823.55 
$823.55 
$101.21 
$101.21 
$101.21 
$355.14 
$823.55 
$823.55 
$823.55 
$182.82 
$823.55 
$823.55 
$823.55 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 


$1,904.82 
$1,163.78 
$1,163.78 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 

$823.55 
$355.14 
$355.14 

$1,163.78 
$823.55 
$101.21 
$823.55 

$1,904.82 
$823.55 
$823.55 
$823.55 

$1,163.78 

$823.55 

$33.83 

$1,163.78 


National       i      Minimum 
unadjusted        unadjusted 
copayment        copayment 


$113.41 
$282.29 
$282.29 
$321.35 


$113.41 
$321.35 
$282.29 


$282.29 

$321.35 


$282.29 


$282.29 
$282.29 


$113.41 
$282  29 
$282.29 
$282.29 
$71.59 
$282.29 
$282.29 
$282.29 


$321.35 
$321.35 


$282.29 
$113.41 
$113.41 
$321.35 
$282.29 


$282.29 


$282.29 
$282.29 
$282  29 
$321.35 
$232.29 


$321.35 


$20.24 
$71.03 
$164.71 
$164.71 
$232.76 
$380.96 
$71.03 
$232.76 
$164.71 
$20.24 
$380.96 
$380  96 
$380  96 
$380.96 
$380.96 
$380.96 
$380  96 
$380.96 
$380.96 
$164.71 
$232.76 
$20.24 
$164.71 
$20.24 
$164.71 
$164.71 
$20.24 
$20.24 
$20.24 
$71.03 
$164.71 
$164.71 
$164.71 
$36,56 
$164.71 
$164.71 
$164.71 
$380.96 
$380  96 
$380.96 
$380.96 


$380.96 
$832.76 
$232.76 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 


$164.71 

$71.03 

$71 .03 

$232.76 

$164.71 

$20.24 

$164.71 

$380.96 

$164.71 

$164.71 

$164.71 

$232.76 

$164.71 

$6.77 

$232.76 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
Copyright  American  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 


Status 
rdicator 


Condition 


Description 


APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 

Minimum 
unadjusted 

copayment 

copayment 

0256 

35  0866 

$1  904  82 

$380.96 

0258 

21.0273 

$1,141.55 

$437.25 

$228.31 

0259 

21 .0273 

$1,141.55 

$437.25 

$228.31 

0258 

21.0273 

$1,141.55 

$437.25 

$228.31 

0258 

21.0273 

$1,141.55 

$437.25 

$228.31 

0258 

21.0273 

$1,141.55 

$437.25 

$228.31 

0258 

21.0273 

$1,141.55 

$437.25 

$228.31 

0258 

21.0273 

$1,141.55 

$437.25 

$228.31 

0258 

21.0273 

$1,141.55 

$437.25 

$228.31 

0254 

21.4368 

$1,163.78 

$321.35 

$232.76 

0256 

35.0866 

$1,904.82 

$380.96 

0258 

21.0273 

$1,141.55 

$437.25 

$228.31 

0258 

21.0273 

$1,141.55 

$437.25 

$228.31 

0256 

35.0866 

$1,904.82 

$380.96 

0256 

35.0866 

$1,904.82 

$380.96 

0252 

6.5416 

$355.14 

$113.41 

$71.03 

0254 

21.4368 

$1,163.78 

$321.35 

$232.76 

0254 

21.4368 

$1,163.78 

$321.35 

$232.76 

0250 

1.5381 

$83.50 

$29.23 

$16.70 

0256 

35.0866 

$1,904.82 

$380.96 

0250 

1.5381 

$83.50 

$29.23 

$16.70 

0253 

15.1698 

$823.55 

$282.29 

$164.71 

0252 

6.5416 

$355.14 

$113.41 

$71.03 

0252 

6.5416 

$355.14 

$113.41 

$71.03 

0253 

15.1698 

,$«?3.55 

$282.29 

.  $164.71 

0254 

'2l"4368 

$iri63!78 

» 

$,321.35 

$23276 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

(Km 

36.0040 

$1,954.62 

$424.53 

$390.92 

0141 

7.8542 

$426.40 

$143.38 

S85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

0141 

7.8542 

$426.40 

$143.38 

$85.28 

42815 
42820 
42821 
42825 
42826 
42830 
42831 
42835 
42836 
42842 
42844 
42845 
42860 
42870 
42890 
42892 
42894 
42900 
42950 
42953 
42955 
42960 
42961 
42962 
42970 
42971 
42972 
42999 
43020 
43030 
43045 
43100 
43101 
43107 
43108 
43112 
43113 
43116 
43117 
43118 
43121 
43122 
43123 
43124 
43130 
43135 
43200 
43201 
43202 
43204 
43205 
43215 
43216 
43217 
43219 
43220 
43226 
43227 
43228 
43231 
43232 
43234 
43235 
43236 
43239 
43240 


Excision  of  neck  cyst  

Remove  tonsils  and  adenoids  , 
Remove  tonsils  and  adenoids 

Removal  of  tonsils  

Removal  of  tonsils  

Removal  of  adenoids  

Renroval  of  adenoids 

Removal  of  adenoids  

Removal  of  adenoids  

Extensive  surgery  of  throat 

Extensive  surgery  of  throat  ...... 

Extensive  surgery  of  throat 

Excision  of  tonsil  tags  

Excision  of  lingual  tonsil  

Partial  removal  of  pharynx 

Revision  of  pharyngeal  walls  ... 
Revision  of  pharyngeal  walls  ... 

Repair  throat  wour>d  

Reconstruction  of  throat 

Repair  throat,  esophagus  

Surgical  opening  of  throat 

Control  throat  bleeding  

Control  throat  bleeding 

Control  throat  bleeding  

Control  nose/throat  bleeding  .... 
Control  nose/throat  bleeding  .... 
Control  nose/throat  bleeding  .... 

Throat  surgery  procedure  

Incision  of  esophagus  

Throat  muscle  surgery  

Incision  of  esophagus  

Excision  of  esophagus  lesion  ., 
Excision  of  esophagus  lesion  .. 

Removal  of  esophagus  

Removal  of  esojjhagus  

Removal  of  esophagus  

Removal  of  esophagus  

Partial  removal  of  esophagus  .. 
Partial  removal  of  esophagus  .. 
Partial  removal  of  esophagus  ., 
Partial  removal  of  esophagus  ., 
Partial  removal  of  esophagus  . 
Partial  removal  of  esophagus  .. 

Removal  of  esophagus  

Removal  of  esophagus  pouch  . 
Removal  of  esophagus  pouch  , 

Esophagus  endoscopy 

Esoph  scope  w/submucous  inj 
Esophagus  endoscopy,  biopsy 

Esoph  scope  w/sclerosis  inj 

Esophagus  endoscopy/ligation 

Esopfiagus  endoscopy 

Esophagus  endoscopy/lesion  . 

Esophagus  endoscopy 

Esophagus  endoscopy 

Esoph  endoscopy,  dilation  

Esoph  endoscopy,  dilation 

Esoph  endoscopy,  repair  

Esoph  endoscopy,  ablation 

Esoph  endoscopy  w/us  exam  . 
Esoph  endoscopy  w/us  fn  bx  .. 
Upper  Gl  endoscopy,  exam  .... 
Uppr  gi  endoscopy,  diagnosis 
Uppr  gi  scope  w/submuc  inj  ... 
Upper  GI  endoscopy,  biopsy  .. 
Esoph  endoscope  w/drain  cyst 


OPT  codes  and 
Copynghl 


Amenc  in 


(^scriptions  only  are  copynght  Amencan  Medical  Association.  Alt  Rights  Resen/ed  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  resened. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


43241 

43242 

43243 

43244 

43245 

43246 

43247 

43248 

43249. 

43250. 

43251  . 

43255  . 

43256  . 

43258  . 

43259  . 

43260  . 

43261  . 

43262  . 
43263. 

43264  . 

43265  . 

43267  . 

43268  . 
43269. 
43271  . 
43272. 
43280. 
43289  . 
43300. 
43305  . 
43310  . 
43312  .. 
43313.. 
43314  .. 
43320  .. 

43324  .. 

43325  .. 

43326  .. 

43330  .. 

43331  .. 
43340.. 
43341  .. 

43350  .. 

43351  .. 

43352  .. 

43360  .. 

43361  .. 

43400  .. 

43401  .. 
43405  .. 
43410  .. 
43415  .. 
43420  .. 
43425  .. 
43450  .. 
43453  .. 
43456  ... 
43458  ... 
43460... 
43496  ... 
43499  ... 
43500... 
43501  ... 
43502... 
43510  ... 
43520... 


Status 
indicator 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

T  . 
T  . 
T  , 
T  . 
T  . 
C  . 
C  . 
C  . 
C  . 
C  . 
C  . 
C  . 
C  . 
C  . 
C  . 
C  . 
C  . 
C  . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 
c .. 
c .. 
c .. 
c .. 
c .. 
c .. 

T  .. 

T  .. 

T  .. 

T  .. 

C  .. 

C  .. 

T  .. 

C  .. 

C  .. 

C  .. 

C  .. 

C  .. 


Condition 


Description 


Upper  GI  endoscopy  with  tube 
Uppr  gi  endoscopy  w/us  fn  bx  . 
Upper  gi  endoscopy  &  inject .... 
Upper  GI  endoscopy/ligation  ... 

Uppr  gi  scope  dilate  strictr 

Place  gastrostomy  tube  

Operative  upper  Gl^ndoscopy  . 
Uppr  gi  endoscopy/guide  wire  .. 

Esoph  endoscopy,  dilation 

Upper  GI  endoscopy/tumor 

Ojserative  upper  GI  endoscopy  , 
Operative  upper  GI  endoscopy  . 

Uppr  gi  endoscopy  w  stent  

Operative  upper  GI  endoscopy  . 
Endoscopic  ultrasound  exam  .... 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangioparxireatograph 
Endo  cholangiopancreatograph 
ErKlo  cholangioparicreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Erido  cholangiopancreatograph 
Endo  cholangiopancreatograph 
Endo  cholangiopancreatograjjh 

Laparoscopy,  fundoplasty  

Laparoscope  proc,  esoph  

Repair  of  esophagus 

Repair  esophagus  and  fistula  .... 

Repair  of  esophagus 

Repair  esophagus  and  fistula  .... 

Esophagoplasty  congenital  

Tracheo-esophagoplasty  cong  ... 

Fuse  esophagus  &  stomach  

Revise  esophagus  &  stomach  ... 

Revise  esophagus  &  stomach  ... 

Revise  esophagus  &  stomach  ... 

Repair  of  esophagus _ 

Repair  of  esophagus 

Fuse  esophagus  &  intestine  

Fuse  esophagus  &  intestine  

Surgical  opening,  esophagus  .... 

Surgical  opening,  esophagus  .... 

Surgical  opening,  esophagus  .... 

Gastrointestinal  repair 

Gastrointestinal  repair 

Ligate  esophagus  veins 

Esophagus  surgery  for  veins  

Ligate/staple  esophagus  

Repair  esophagus  wound  

Repair  esophagus  wound  

Repair  esophagus  openir>g 

Repair  esophagus  opening 

Dilate  esophagus  

Dilate  esophagus  

Dilate  esophagus 

Dilate  esophagus  , 

Pressure  treatment  esophagus  ... 

Free  jejunum  flap,  microvasc 

Esophagus  surgery  procedure  .... 

Surgical  opening  of  stomach  

Surgical  repair  of  stomach 

Surgical  repair  of  stomach  

Surgical  opening  of  stomach  

Incision  of  pyloric  muscle 


APC 


0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0141 

0384 

0141 

0141 

0151 

0151 

0151 

0151 

0151 

0151 

0151 

0151 

0151 

0151 

0151 

0132 

0130 


Relative 
weight 


0140 
0140 
0140 
0140 


0141 


7.8542 

7.8542 

7.8542 

78542 

7.8542 

7.8542 

7.8542 

7.8542 

7.8542 

7.8542 

7.8542 

7.8542 

36.0040 

7.8542 

7.8542 

18.8763 

18.8763 

18.8763 

18.8763 

18.8763 

18.8763 

18.8763 

18.8763 

18.8763 

18.8763 

18.8763 

56.6318 

32.5959 


6.3480 
6.3480 
6.3480 
6.3480 


7.8542 


Payment 
rate 


$426.40 

$426.40 

$426.40 

$426.40 

$426.40 

$426.40 

$426.40 

$426.40 

$426.40 

$426.40 

$426.40 

$426.40 

$1,954.62 

$426.40 

$426.40 

$1,024.78 

$1,024.78 

$1,024.78 

$1,024.78 

$1,024.78 

$1 ,024.78 

$1,024.78 

$1,024.78 

$1 ,024.78 

$1 ,024.78 

$1,024.78 

$3,074.48 

$1,769.60 


$344.63 
$344.63 
$344.63 
$344.63 


$426.40 


National 
unadjusted 
copayment 


$143.38 
$143.38 
$143.38 
$143.38 
$143.38 
$143.38 
$143.38 
$143.38 
$143.38 
$143.38 
$143.38 
$143.38 
$424  53 
$143.38 
$143  38 
$245.46 
$245.46 
$245.46 
$245.46 
$245.46 
$245.46 
$245.46 
$245.46 
$245.46 
$245.46 
$24546 
$1,239.22 
$659.53 


Minimum 
urudjusted 
copayment 


$107.24 
$107.24 
$107.24 
$107.24 


$143.38 


$85.28 

$85.28 

$85.28 

$85.28 

$85.28 

$85.28 

$85.28 

$85.28 

$85.28 

$85  28 

$85.28 

$85.28 

$390.92 

$85.28 

$85.28 

$204.96 

$204  96 

$204  96 

$204.96 

$204  96 

$204.96 

$204.96 

$204  96 

$204.96 

$204  96 

$204.96 

$614.90 

$353.92 


$68.93 
$68.93 
$68  93 
$68.93 


$85.28 


OPT  codes  and  descnptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Copyright  American  Dental  Association.  AH  rights  reserved. 
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ADDENDU^  I  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
Indicator 


Condition 


Description 


ARC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


43600 
43605 
43610 
43611 
43620 
43621 
43622 
43631 
43632 
43633 
43634 
43635 
43638 
43639 
43640 
43641 
43651 
43652 
43653 
43659 
43750 
43752 
43760 
43761 
43800 
43810 
43820 
43825 
43830 
43831 
43832 
43840 
43842 
43843 
43846 
43847 
43848 
43850 
43855 
43860 
43865 
43870 
43880 
43999 
44005 
44010 
44015 
44020 
44021 
44025 
44050 
44055 
44100 
44110 
44111 
44120 
44121 
44125 
44126 
44127 
44128 
^4130 
44132 
44133 
44135 
44136 


Biopsy  of  stomach  

Biopsy  of  stomach  

Excision  of  stomach  lesion  ... 
Excision  of  stomach  lesion  ... 

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Removal  of  stomach,  partial  . 
Vagotomy  &  pylorus  repair  ... 
Vagotomy  &  pylorus  repair  ... 
Laparoscopy,  vagus  nerve  .... 
Laparoscopy,  vagus  nerve  .... 
Laparoscopy,  gastrostomy  .... 

Laparoscope  proc,  stom  

Place  gastrostomy  tube  

Nasal/orogastric  w/stent 

Change  gastrostomy  tube 

Reposition  gastrostomy  tube 

Reconstruction  of  pylorus  

Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 
Fusion  of  stomach  and  bowel 

Race  gastrostomy  tube  

Place  gastrostomy  tube  

Place  gastrostomy  tube  

Repair  of  stomach  lesion  

Gastroplasty  for  obesity  

Gastroplasty  for  obesity 

Gastric  bypass  for  obesity  .... 
Gastric  bypass  for  obesity  .... 

Revision  gastroplasty 

Revise  stomach-bowel  fusion 
Revise  stomach-bowel  fusion 
Revise  stomach-bowel  fusion 
Revise  stomach-twwel  fusion 

Repair  stomach  opening 

Repair  stomach-bowel  fistula 
Stomach  surgery  procedure  . 
Freeing  of  bowel  adhesion  ... 

Incision  of  small  trowel 

Insert  needle  oath  bowel  ^.... 

Explore  small  intestine  

Decompress  small  txjwel 

Incision  of  large  bowel  

Reduce  trowel  obstruction  .... 
Correct  malrotation  of  bowel  . 

Biopsy  of  bowel 

Excise  intestine  lesion(s)  

Excision  of  bowel  lesion(s)  ... 
Removal  of  small  intestine  .... 
Removal  of  small  intestine  .... 
Removal  of  small  Intestine  .... 
Enterectomy  w/o  taper,  cong 
Enterectomy  wAaper.  cong  ... 
Enterectomy  cong,  add-on  .... 

Bowel  to  bowel  fusion  

Enterectomy,  cadaver  donor  . 

Enterectomy,  live  donor 

Intestine  transpint,  cadaver ... 
Intestine  transplant,  live  


0141 


7.8542 


$426.40 


$143.38 


$85.28 


0132 
0132 
0131 
0130 
0141 

0121 
0121 


0141 
0141 


56.6318 
56.6318 
40.8955 
32.5959 
7.8542 

2^2058 
2.2058 


7.8542 
7.8542 


$3,074.48 
$3,074.48 
$2,220.18 
$1,769.60 
$426.40 

$119.75 
$119.75 


$426.40 
$426.40 


$1,239.22 

$1,239.22 

$1,001.89 

$659.53 

$143.38 


$614.90 
$614.90 
$444.04 
$353.92 
$85.28 


$43.80 
$43.80 


$23.95 
$23.95 


$143.38 
$143.38 


$85.28 
$85.28 


0141 
0141 


7.8542 
7.8542 


$426.40 
$426!4b 


$143.38 
$143!38 


$85.28 
$85.28 


0141 


7.8542 


$426.40 


$143.38 


$85.28 


CPT  codes  and 
Copyright 


Amei  can 


descnptions  only  are  copyhght  American  Medical  Association.  Ail  Riglits  Reserved  Applicable  FARS/DFARS  Apply. 
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OPT/ 
HCPCS 


44139 

44140 

44141 

44143. 

44144  . 

44145. 

44146. 

44147. 

44150. 

44151  . 

44152. 

44153. 

44155. 

44156. 

44160. 

44200. 

44201  . 

44202. 

44203. 

44204  . 

44205. 

44206. 

44207  . 

44208  . 

44210  . 

44211  . 

44212  .. 

44238  .. 

44239  .. 
44300.. 
44310  .. 
44312  .. 
44314  .. 
44316  .. 
44320  .. 
44322  .. 
44340.. 

44345  .. 

44346  .. 
44360.. 
44361  .. 
44363.. 

44364  .. 

44365  .. 
44366.. 

44369  .. 

44370  .. 

44372  .. 

44373  .. 

44376  ... 

44377  ... 

44378  ... 

44379  ... 
44380... 
44382... 
44383  ... 
44385  ... 
44386... 

44388  ... 

44389  ... 

44390  ... 

44391  ... 

44392  ... 

44393  ... 

44394  ... 


Status 
indicator 


C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C  . 

T  . 

T  . 

C  . 

C  . 

C  . 

C  . 

T  . 

T  . 

T  . 

C  . 

C  . 

C  . 

T  . 

T  . 

C  . 

C  . 

T  . 

C  . 

C  . 

C  . 

C  . 

T  .. 

C  .. 

C  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 

T  ... 


Condition 


44397 I  T 


Description 


Mobilization  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon 

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  

Partial  removal  of  colon  ., 

Partial  removal  of  colon  

Removal  of  colon  

Removal  of  colon/ileostomy  .... 

Removal  of  colon/ileostomy  ... 

Removal  of  colon/ileostomy  .... 

Removal  of  colon/ileostomy  .... 

Removal  of  coloa'ileostomy  .... 

Removal  of  colon  

Laparoscopy,  enterolysis  

Laparoscopy,  jejunostomy  

Lap  resect  s/intestine  singi  

Lap  resect  s/intestine,  addl  

Laparo  partial  colectomy 

Lap  colectomy  part  w/ileum  .... 

Lap  part  colectomy  w/stoma  ... 

L  colectomy/coloproctostomy  ... 

L  colectomy/coloproctostomy  ... 

Laparo  total  proctocolectomy  ... 

Laparo  total  proctocolectomy  ... 

Laparo  total  proctocolectomy  ... 

Laparoscope  proc,  intestine 

Laparoscope  proc,  rectum 

Open  bowel  to  skin  

Ileostomy/jejunostomy 

Revision  of  ileostomy 

Revision  of  ileostomy 

Devise  bowel  pouch  ......i 

Colostomy  

Colostomy  with  (biopsies  

Revision  of  colostomy 

Revision  of  colostomy 

Revision  of  colostomy 

Smai\  bowel  endoscopy  

Small  bowel  endoscopy/biopsy 

Small  trowel  endoscopy  

Small  trowel  endoscopy 

Small  trowel  endoscopy  

Small  bowel  endoscopy  , 

Small  bowel  endoscopy  , 

Small  bowel  endoscopy/stent  ... 

Small  trowel  endoscopy  

Small  trowel  endoscopy 

Small  trowel  endoscopy 

Small  bowel  endoscopy/biopsy  . 

Small  bowel  endoscopy 

S  bowel  endoscope  w/stent 

Small  bowel  endoscopy  

Small  trowel  endoscopy 

Ileoscopy  w/stent  

Endoscopy  of  trowel  pouch 

Endoscopy,  bowel  pouch/biop  .. 

Colon  endoscopy  

Colonoscopy  with  biopsy  

Colonoscopy  for  foreign  body  ... 

Colorroscopy  for  bleeding  

Colonoscopy  &  polypectomy  .... 
Colonoscopy,  lesion  removal  ..... 

Colonoscopy  w/snare 

Colonoscopy  w/stent 


APC 


Relative 
weight 


0131 
0131 


0132 
0132 
0132 


0130 
0130 


0027 


0027 


0142 

0142 

0142 

0142 

0142 

0142 

0142 

0384 

0142 

0142 

0142 

0142 

0142 

0384 

0142 

0142 

0384 

0143 

0143 

0143 

0143 

0143 

0143 

0143 

0143 

0143 

0384 


40.8955 
40.8955 


56.6318 
56.6318 
56.6318 


32.5959 
32.5959 


15.8319 


15.8319 


9.0138 
9.0138 
9.0138 
9.0138 
9.0138 
9.0138 
9.0138 

36.0040 
9.0138 
9.0138 
9.0138 
9.0138 
9.0138 

36.0040 
9.0138 
9.0138 

36.0040 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 

36J0040 


Payment 
rate 


$2,220.18 
$2,220.18 


$3,074.48 
$3,074.48 
$3,074.48 


$1,769.60 
$1,769.60 


$859.50 


$859.50 


$489.35 
$489.35 
$489.35 
$489.35 
$489.35 
$489.35 
$489.35 

$1,954.62 
$489.35 
$489.35 
$489.35 
$489.35 
$489.35 

$1,954.62 
$489.35 
$489.35 

$1,954.62 
$451.83 
$451.83 
$451.83 
$451.83 
$451.83 
$451.83 
$451.83 
$451.83 
$451.83  I 

$1,954.62  1 


National 
unadjusted 
copayment 


$1,001  89 
$1,001.89 


$1 ,239.22 
$1,239.22 
$1,239.22 


$659.53 
$659.53 


$329.72 


$329.72 


$152.78 

$152.78 

$152.78 

$152.78 

$152.78 

$152.78 

$152.78 

$424.53 

$152.78 

$152.78 

$152.78 

$152.78 

$152.78 

$424.53 

$152.78 

$152.78 

$424.53 

$186.06 

$186.06 

$186.06 

$186.06 

$186.06 

$186  06 

$186.06 

$186.06 

$186.06 

$424.53 


Minimum 
unadjusted 
copayment 


$444.04 
$444.04 


$614.90 
$614.90 
$614.90 


$353.92 
$353.92 


$171.90 


$171.90 


$97.87 
$97.87 
$97.87 
$97.87 
$97.87 
$97.87 
$97.87 

$390.92 
$97.87 
$97.87 
$97.87 
$97  87 
$97  87 

$390.92 
$97.87 
$97.87 

$390.92 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 

$390.92 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
Copyright  American  Dental  Association.  AH  rights  reserved. 
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CPT/ 
HCPCS 


Status 
ndicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


44500 
44602 
44603 
44604 
44605 
44615 
44620 
44625 
44626 
44640 
44650 
44660 
44661 
44680 
44700 
44701 
44799 
44800 
44820 
44850 
4489§ 
44900 
44901 
44950 
44955 
44960 
44970 
44979 
45000 
45005 
45020 
45100 
45108 
45110 
45111 
45112 
45113 
45114 
45116 
45119 
45120 
45121 
45123 
45126 
45130 
45135 
45136 
45150 
45160 
45170 
45190 
45300 
45303 
45305 
45307 
45308 
45309 
45315 
45317 
453^0 
"45321 
45327 
45330 
45331 
45332 
45333 


Intro,  gastrointestinal  tube  

Suture,  small  Intestine  

Suture,  small  Intestine  

Suture,  large  Intestine 

Repair  of  bowel  lesion  

Intestinal  strictureplasty  

Repair  bowel  opening  

Repair  bowel  opening  

Repair  bowel  opening  

Repair  bowel-skin  fistula , 

Repair  bowel  fistula  m* 

Repair  tjowel-bladder  fistula  .... 
Repair  bowel-bladder  fistula  ..., 

Surgical  revision,  intestine  

Suspend  bowel  w/prosttiesis  .., 
Intraop  colon  lavage  add-on  ... 
Intestine  surgery  procedure  ..... 

Excision  of  twwel  pouch  

Excision  of  mesentery  lesion  ... 

Repair  of  mesentery  

Bowel  surgery  procedure 

Drain  app  abscess,  open 

Drain  app  abscess,  percut 

Appendectomy  

Appendectomy  add-on 

Appendectomy  

Laparoscopy,  appendectomy  ... 

Laparoscope  proc,  app  

Drainage  of  pelvic  abscess 

Drainage  of  rectal  abscess  

Drainage  of  rectal  abscess  

Biopsy  of  rectum  

Removal  of  anorectal  lesion  .... 

Removal  of  rectum 

Partial  removal  of  rectum 

Removal  of  rectum 

Panial  proctectomy  

Partial  removal  of  rectum 

Partial  removal  of  rectum 

Remove  rectum  w/reservoir 

Removal  of  rectum 

Removal  of  rectum  and  colon  . 

Partial  proctectomy 

Pelvic  exenteration 

Excision  of  rectal  prolapse 

Excision  of  rectal  prolapse 

Excise  ileoanal  reservior 

Excision  of  rectal  stricture 

Excision  of  rectal  lesion  

Excision  of  rectal  lesion  

Destruction,  rectal  tumor 

Proctosigmoidoscopy  dx 

Proctosigmoidoscopy  dilate  ..... 

Proctosigmoidoscopy  w/bx  

Proctosigmoidoscopy  fb 

Proctosigmoidoscopy  removal 
Proctosigmoidoscopy  removal 
Proctosigmoidoscopy  removal 

Proctosigmoidoscopy  bleed  

Proctosigmoidoscopy  ablate  ... 
Proctosigmoidoscopy  volvul  .... 
Proctosigmoidoscopy  w/stent  . 

Diagnostic  sigmoidoscopy  

Sigmoidoscopy  and  biopsy  

Sigmoidoscopy  w/fb  removal  .. 
Sigmoidoscopy  &  polypectomy 


0121 


2.2058 


$119.75 


0142 


0130 
0130 
0149 
0148 
0149 
0149 
0150 


0150 
0150 
0150 
0150 
0146 
0146 
0146 
0146 
0147 
0147 
0147 
0146 
0147 
0147 
0384 
0146 
0146 
0146 
0147 


9.0138 


32.5959 
32.5959 
16.8557 
4.1171 
16.8557 
16.8557 
22.2565 


22.2565 

22.2565 

22.2565 

22.2565 

3.9986 

3.9986 

3.9986 

3.9986 

7.5876 

7.5876 

7.5876 

3.9986 

7.5876 

7.5876 

36.0040 

3.9986 

3.9986 

3.9986 

7.5876 


OPT  codes  and 
Copyright 


AmeTi  :ai 


lescriptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
n  Dental  Association.  All  rights  reserved 


$489.35 


$1,769.60 
$1,769.60 
$915.08 
$223.51 
$915.08 
$915.08 
$1,208.28 


$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$217.08 

$217.08 

$217.08 

$217.08 

$411.92 

$411.92 

$411.92 

$217.08 

$411.92 

$411.92 

$1,954.62 

$217.08 

$217.08 

$217.08 

$411.92 


$43,80 


$152.78 


$659.53 
$659.53 
$293.06 
$63.38 
$293.06 
$293.06 
$437.12 


$437.12 

$437.12 

$437.12 

$437.12 

$64.40 

$64.40 

$64.40 

$64.40 


$64.40 


$424.53 
$64.40 
$64.40 
$64.40 


$23.95 


$97.87 


$353.92 
$353.92 
$183.02 
$44.70 
$183.02 
$183.02 
$241 .66 


$241.66 

$241.66 

$241 .66 

$241.66 

$43.42 

$43.42 

$43.42 

$43.42 

$82.38 

$82.38 

$82.38 

$43.42 

$82.38 

$82.38 

$390.92 

$43.42 

$43.42 

$43.42 

$82.38 
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OPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


45334 

45335 

45337 

45338 

45339 

45340 

45341 

45342 

45345 

45355 

45378 

45379 

45380 

45381 

45382 

45383 

45384 

45385 

45386 

45387 

45500 

45505 

45520 

45540 

45541 

45550 

45560 

45562 

45563 

45800 

45805 

45820 

45825 

45900 

45905 

45910 

45915 

45999 

46020 

46030 

46040 

46045 

46050 

46060 

46070 

46080 

46083 

46200 

46210 

46211 

46220 

46221 

46230 

46250 

46255 

46257 

46258 

46260 

46261 

46262 

46270 

46275 

46280 

46285 

46288 

46320 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

T 
C 
C 

c 

T 

c 
c 
c 
c 
c 
c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


Sigmoidoscopy  for  bleeding  ... 
Sigmoidoscope  w/submuc  inj  . 
Sigmoidoscopy  &  decompress 
Sigmoldoscpy  w/tumr  remove  . 
Sigmoidoscopy  w/ablate  tumr . 

Sig  w/balloon  dilation  

Sigmoidoscopy  w/ultrasound  .. 
Sigmoidoscopy  w/us  guide  bx 

Sigmoidoscopy  w/slent  

Surgical  colonoscopy  

Diagnostic  colonoscopy  

Cokxrascopy  w/fb  removal 

Cok>noscopy  and  biopsy 

Colonoscope,  submucous  inj  .. 
Cotonoscopy/control  bleeding  . 
Lesktn  removal  colonoscopy  .. 
Lesksn  remove  cokjnoscopy  ... 
LesKDn  removal  colonoscopy  .. 
Cotonoscope  dilate  stricture  ... 

Colonoscopy  w/stent  ., 

Repair  of  rectum  

Repair  of  rectum  

Treatment  of  rectal  prolapse  ... 

Correct  rectal  prolapse  

Correct  rectal  prolapse  

Repair  rectum/remove  sigmoid 

Repair  of  rectocele 

Exploratksn/repair  of  rectum  .... 
Exploratk)n/repair  of  rectum  .... 

Repair  rect/ltedder  fistula 

Repair  fistula  w/cok)stomy 

Repair  rectourethral  fistula 

Repair  fistula  w/cotostomy  

Reductk>n  of  rectal  prolapse  ... 

Dilation  of  anal  sphincter  

Dilation  of  rectal  narrowing 

Remove  rectal  obstruction  

Rectum  surgery  procedure  

Placement  of  seton  

Removal  of  rectal  mariner  

Incision  of  rectal  abscess  

Incision  of  rectal  at}scess  

Inctsk>n  of  anal  abscess 

InciSKjn  of  rectal  abscess  

Incision  of  anal  septum 

Incisran  of  anal  sphincter 

Incise  extemal  hemorrtHDid  

Removal  of  anal  fissure  

Removal  of  anal  crypt 

Removal  of  anal  crypts 

Removal  of  anal  tag 

Ligatkxi  of  hemorrtK)kJ(s) 

Removal  of  anal  tags 

Hemorrtioidectomy 

Hemorrhoidectomy 

Remove  hemorrhokJs  &  fissure 
Remove  hemorrhoids  &  fistula 

Hemorrtwidectomy  

Remove  hemontwkls  &  fissure 
Renriove  hemorrtiotds  &  fistula 

Removal  of  anal  fistula  

Removal  of  anal  fistula  

RenfKwal  of  anal  fistula  

Removal  of  anal  fistula 

Repair  anal  fistula  

Removal  of  hemorrhoid  ctof 


0147 
0147 
0147 
0147 
0147 
0147 
0147 
0147 
0384 
0143 
0143 
0143 
0143 
0143 
0143 
0143 
0143 
0143 
0143 
0384 
0150 
0150 
0098 


0150 


0148 
0149 
0149 
0148 
0148 
0148 
0148 
0149 
0150 
0148 
0150 
0155 
0149 
0148 
0150 
0149 
0150 
0149 
0148 
0149 
DISC 
0150 
0150 
0150 
015a 
0150 
0150 
0150 
0150 
0150 
0150 
0150 
0148 


7.5876 
7.5876 
7.5876 
7.5876 
7.5876 
7.5876 
7.5676 
7.5876 
36.0040 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
8.3227 
36.0040 
22.2565 
22.2565 
1.1630 


22.2565 


4.1171 
16.8557 
16.8557 

4.1171 

4.1171 

4.1171 

4.1171 
16.8557 
22.2565 

4.1171 
22.2565 

9.9148 
16.8557 

4.1171 
22.2565 
16.8557 
22.2565 
16.8557 

4.1171 
16.8557 
22.2565 
222565 
22  2565 
22.2565 
22.2565 
22.2565 
22.2565 
22.2565 
22.2565 
22.2565 
22.2565 
22.2565 

4.1171 


$411.92 

$411.92 

$411.92 

$411.92 

$411.92 

$411.92 

$411.92 

$411.92 

$1,954.62 

$451.83 

$451.83 

$451.83 

$451.83 

$451.83 

$451.83 

$451.83 

$451.83 

$451.83 

$451.83 

$1,954.62 

$1,208.28 

$1,208.28 

$63.14 


$1,208.28 


$223.51 

$915.08 

$915.08 

•  $223.51 

$223.51 

$223.51 

$223.51 

$915.08 

$1,208.28 

$223.51 

$1,208.28 

$538.26 

$915.08 

$223.51 

$1,208.28 

$915.08 

$1,208.28 

$915.08 

$223.51 

$915.08 

$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$1,208.28 

$223.51 


$424.53 
$186.06 
$186.06 
$186.06 
$186.06 
$186.06 
$186.06 
$186.06 
$186.06 
$186.06 
$186.06 
$424.53 
$437.12 
$437.12 
$15.17 


$437.12 


$63  38 

$293.06 

$293.06 

$63.38 

$63.38 

$63.38 

$63.38 

$293.06 

$437.12 

$63.38 

$437.12 

$188.89 

$293.06 

$63.38 

$437.12 

$293.06 

$437.12 

$293.06 

$83.38 

$293.06 

$437.12 

$437.12 

$437.12 

$437.12 

$437.12 

$437.12 

$437.12 

$437.12 

$437.12 

$437.12 

$437.12 

$437.12 

$63.38 


$82.38 
$82.38 
$82  38 
$82  38 
$82.38 
$82.38 
$82.38 
$82.38 
$390.92 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$90.37 
$390.92 
$241.66 
$241.66 
$12.63 


$241.66 


$44  70 

$183.02 

$183.02 

$44.70 

$44.70 

$44.70 

$44.70 

$183.02 

$241.66 

$44.70 

$241.66 

$107.65 

$183.02 

$44.70 

$241.66 

$183.02 

$241.66 

$183.02 

$44.70 

$183.02 

$241  66 

$241.66 

$241  66 

$241.66 

$241.66 

$241.66 

$241.66 

$241.66 

$241.66 

$241.66 

$241.66 

$241.66 

$44.70 


OPT  codes  and  descriptions  only  are  copyrigM  Amarcan  Medical  AssocMon.  All  Rights  Resanvd.  AppHcabto  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  AH  rights  reserved. 
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CPT/ 
HCPCS 


46500 

46600 

46604 

46606 

46606 

46610 

46611 

46612 

46614 

46615 

46700 

46705 

46706 

46715 

46716 

46730 

46735 

46740 

46742 

46744 

46746 

46746 

46750 

46751 

46753 

46754 

46760 

46761 

46762 

46900 

46910 

46916 

46917 

46922 

46924 

46934 

46935 

46936 

46937. 

46938 

46940. 

46942 

46945. 

46946: 

46999. 

47000. 

47001  . 

47010  . 

47011  . 
47015. 
47100. 
47120. 
47122. 
47125  . 
47130. 
47133. 
47134. 
47135. 
47136. 
47300. 
47350. 
47360. 
47361  . 
47362. 

47370  . 

47371  . 


Status 
ndicator 


T 
X 

T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
C 
C 
0 

c 
c 
c 
c 
c 
c 

T 

c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
N 
C 
T 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 

T 
T 


Condition 


Description 


Injection  into  hemon+ioid(s)  .. 

Diagnostic  anoscopy 

Anoscopy  and  dilation 

Anoscopy  and  biopsy 

Anoscopy,  remove  for  body  .. 

Anoscopy,  remove  lesion 

Anoscopy  

Anoscopy,  remove  lesions  .... 
Anoscopy.  control  bleeding  ... 

Anoscopy  

Repair  of  anal  stricture  

Repair  of  anal  stricture  

Repr  of  anal  fistula  w/glue  .... 
Repair  of  anovaginal  fistula  .. 
Repair  of  anovaginal  fistula  .. 
Construction  of  absent  anus  . 
Construction  of  absent  anus  . 
Construction  of  absent  anus  . 
Repair  of  Imperforated  anus  . 
Repair  of  cloaca!  anomaly  .... 
Repair  of  cloacal  anomaly  .... 

Repair  of  cloacal  anomaly  

Repair  of  anal  sphincter , 

Repair  of  anal  spfiincter 

Reconstruction  of  anus  

Removal  of  suture  from  anus 

Repair  of  anal  sphincter 

Repair  of  anal  sphincter 

Implant  artificial  sphlrrcter  

Destruction,  anal  lesion(s)  

Destruction,  anal  lesion(s)  

Cryosurgery,  anal  lesion(s)  .... 
Laser  surgery,  anal  lesions  .... 

Excision  of  anal  lesion(s) 

Destruction,  anal  lesion(s)  

Destruction  of  hemorrtroids  .... 
Destruction  of  hemorrhoids  .... 
Destruction  of  hemorrhoids  .... 
Cryotherapy  of  rectal  lesion  ... 
Cryotherapy  of  rectal  lesion  :.. 

Treatment  of  anal  fissure 

Treatment  of  anal  fissure 

Ligation  of  hemorrhoids  

Ligation  of  hemorrhoids  

Anus  surgery  procedure  

Needle  biopsy  of  liver  

Needle  biopsy,  liver  add-on  ... 
Open  drainage,  liver  lesion  .... 

Percut  drain,  liver  lesion  

Inject/aspirate  liver  cyst  

Wedge  tiiopsy  of  liver 

Partial  removal  of  liver  

Extensive  removal  of  liver 

Partial  removal  of  liver  

Partial  removal  of  liver 

Removal  of  donor  liver .: 

Partial  removal,  donor  liver  .... 

Transplantation  of  liver  

Transplantation  of  liver  

Surgery  for  liver  lesion 

Refjair  liver  wound  

Repair  liver  wound  : 

Repair  liver  wound  

Repair  liver  wound  

Laparo  ablate  liver  tumor  rf  .... 
Laparo  ablate  liver  cryosurg  ... 


APC 


0155 
0340 
0147 
0147 
0147 
0147 
0147 
0147 
0147 
0147 
0150 

0148 


Relative 
weight 


0150 

0150 
0149 
0150 
0150 
0150 
0016 
0017 
0013 
0695 
0695 
0695 
0155 
0155 
0149 
0149 
0150 
0149 
0148 
0155 
0155 
0148 
0685 


0005 


0130 
0130 


9.9148 
0.6232 
7.5876 
7.5876 
7.5876 
7.5876 
7.5876 
7.5876 
7.5876 
7.5876 
22.2565 

4.1171 


22.2565 

22.2565 

16.8557 

22.2565 

22.2565 

22.2565 

2.7343 

16.7332 

1.1420 

19.1377 

19.1377 

19.1377 

9.9148 

9.9148 

16.8557 

16.8557 

22.2565 

16.8557 

4.1171 

9.9148 

9.9148 

4.1171 

4.8912 


3.3675 


32.5959 
32.5959 


Payment 
rate 


$538.26 
$33.83 
$411.92 
$411.92 
$411.92 
$411.92 
$411.92 
$411.92 
$411.92 
$411.92 
$1,208.28 

$223.51 


$1,208.28 

$1,208.28 

$915.08 

$1 ,208.28 

$1,208.28 

$1,208.28 

$148.44 

$908.43 

$62.00 

$1 ,038.97 

$1,038.97 

$1,038.97 

$538.26 

$538.26 

$915.08 

$915.08 

$1,208.28 

$915.08 

$223.51 

$538.26 

$538.26 

$223.51 

$265.54 


$182.82 


$1,769.60 
$1,769.60 


National 
unadjusted 
copayment 


$188.89 


$437.12 


$63.38 


$437.12 


$437.12 
$293.06 
$437.12 
$437.12 
$437.12 

$57.31 
$227.84 

$14.20 
$266.59 
$266.59 
$266.59 
$188.89 
$188.89 
$293.06 
$293.06 
$437.12 
$293.06 

$63.38 
$188.89 
$188.89 

$63.38 
$116.83 


>     $71.59 


$659.53 
$659.53 


Minimum 
unadjusted 
copayment 


$107.65 
$6.77 
$82.38 
$82.38 
$82.38 
$82.38 
$82.38 
$82.38 
$82.38 
$82.38 

$241.66 


$44.70 


$241.66 


$241.66 
$183.02 
$241 .66 
$241 .66 
$241.66 

$29.69 
$181.69 

$12.40 
$207.79 
$207.79 
$207.79 
$107.65 
$107.65 
$183.02 
$183.02 
$241.66 
$183.02 

$44.70 
$107.65 
$107.65 

$44.70 

$53.11 


$36.56 


$353.92 
$353.92 


CPT  codes  and 
Copyright  Americ^ 


d  (scnpbons  only  are  copyright  American  Medical  AssociaJion.  M  Rights  Reserved.  Applicable  FAHS/DFARS  Apply. 
-■*■-  Dental  Association.  AH  rights  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National   |   Minimum 
unadjusted    unadjusted 
copayment   copayment 


47379 
47380 
47381 
47382 
47399 
47400 
47420 
47425 
47460 
47480 
47490 
47500 
47505 
47510 
47511 
47525 
47530, 
47550 
47552  . 
47553. 
47554. 
47555  . 
47556. 
47560. 
47561  . 
47562. 
47563. 
47564  . 
47570  . 
47579  . 
47600. 
47605. 
47610  . 
=47612  . 
47620  . 
47630  . 
47700. 
47701  . 

47711  . 

47712  . 
47715  . 
47716. 

47720  . 

47721  . 
47740. 
47741  . 
47760. 
47765  . 
47780. 
47785. 
47800. 
47801  . 
47802. 
47900. 
47999  . 
48000. 
48001  . 
48005  . 
48020  . 
48100. 
48102  . 
48120. 
48140. 
48145  . 
48146. 
48148. 


T 
C 
C 

T 
T 
C 
C 

c 
c 
c 

T 
N 
N 

T 
T 
T 
T 
C 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
C 
C 

c 
c 
c 

T 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c  . 
c . 
c . 
c . 
c . 
c . 
c . 
c . 

T  . 

c . 
c . 
c  . 
c  . 
c  . 

T  . 

c . 
c . 
c  . 
c  . 
c  . 


Laparoscope  procedure,  liver  .. 

Open  ablate  liver  tumor  rf 

Open  ablate  liver  tumor  cryo  ... 

Percut  ablate  liver  rt 

Liver  surgery  procedure 

Incision  of  liver  duct  

Incision  of  bile  duct  

Incision  of  bile  duct 

Incise  bile  duct  sphincter  

Incision  of  gallbladder  

Incision  of  gallbladder 

Injection  for  liver  x-rays 

Injection  for  liver  x-rays 

Insert  catheter,  bile  duct  

Insert  bile  duct  drain  

Change  bile  duct  catheter 

Revise/reinsert  bile  tube  

Bile  duct  endoscopy  add-on  .... 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  thru  skin  

Laparoscopy  w/cholangkj  

Laparo  w/cholangio/biopSy  

Laparoscopic  cholecystectomy 
Laparo  cfrolecystectomy/graph 
Laparo  cholecystectomy/expir  . 
Laparo  cholecystoenterostomy 

Laparoscope  prec,  biliary 

Removal  of  gallbladder 

Removal  of  gallbladder 

Removal  of  gallbladder  

Removal  of  gallbladder 

Removal  of  gallbladder 

Remove  bile  duct  stone  

Exploration  of  bile  ducts  ,.... 

Bile  duct  revision 

Excision  of  bile  duct  tumor  

Excision  of  bile  duct  tumor  

Excision  of  bile  duct  cyst  

Fusion  of  bile  duct  cyst 

Fuse  gallbladder  &  bowel  

Fuse  upper  gi  structures 

Fuse  gallbladder  &  bowel  

Fuse  gallbladder  &  bowel  ........ 

Fuse  bile  ducts  and  bowel 

Fuse  liver  ducts  &  bowel  

Fuse  bile  ducts  and  bowel 

Fuse  bile  ducts  and  bowel 

Reconstruction  of  bile  ducts  .... 
Placement,  bile  duct  support  ... 

Fuse  liver  duct  &  intestine  

Suture  bile  duct  injury  _, 

Bile  tract  surgery  procedure  .... 

Drainage  of  abdomen  

Placement  of  drain,  pancreas  ;.. 

Resect/debride  pancreas  

Removal  of  pancreatic  stone  .... 

Biopsy  of  pancreas,  open  

Needle  biopsy,  pancreas  

Removal  of  pancreas  lesion  

Partial  removal  of  pancreas 

Partial  removal  of  pancreas 

Pancreatectomy  

Removal  of  pancreatic  duct  ..,.. 


0130 


1557 
0005 


32.5959 


3.3675 


0152 


0152 
0152 
0122 
0122 

0152 
0152 
0152 
0152 
0152 
0130 
0130 
0131 
0131 
0131 


0130 


0152 


0152 


0685 


8.2940 


8.2940 
8.2940 
8.4398 
8.4398 

8!2946 

8.2940 

Q.2940 

8.2940 

8.2940 

32.5959 

32.5959 

40.8955 

40.8955 

40.8955 


32.5959 


8.2940 


8.2940 


4.8912 


$1,769.60 


$1,850.00 
$182.82 


$659.53 


$450.27 


$450.27 
$450.27 
$458.19 
$458.19 

$450.27 

$450.27 

$450.27 

$450.27 

■    $450.27 

$1,769.60 

$1,769.60 

$2,220.18 

$2,220.18 

$2,220.18 


$1,769.60 


$450.27 


$450.27 
' — T 


$265.54 


$71.59 


$113.02 


$113.02 

$113.02 

$93.97 

$93.97 


$113.02 

$113.02 

$113.02 

$113.02 

$113.02 

$659.53 

$659.53 

$1,001.89 

$1,001.89 

$1,001.89 


$659.53 


$113.02 


$113.02 


$116.83 


$353.92 


$370.00 
$36.56 


$90.05 


$90  05 
$90.05 
$91.64 
$91.64 


$90.05 

$90.05 

$90.05 

$90.05 

$90.05 

$353  92 

$353.92 

$444.04 

$444.04 

$444.04 


$353.92 


$90.05 


$90.05 


$53.11 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved.  " 
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Addendum 

B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 
idicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

Natkinal 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

48150  

c 
c 
c 
c 
c 

E 

c 
c 
c 
c 

T 

c 
c 
c 
c 

E 
E 
C 
T 
C 
C 

c 
c 
c 
<; 
c 
c 
c 
c 

T 
T 
T 
T 
T 
C 
C 

c 

T 

c 

T 
T 
T 
T 
T 
N 
T 
T 
T 
T 
T 
N 
C 
T 
N 
C 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 

nddi 
lenca 

Partial  removal  of  pancreas 

Pancreatectomy  

Pancreatectomy  

Pancreatectomy  

Removal  of  pancreas 

Pancreas  removalAransplanl  , 

Fuse  pancreas  and  bowel  

bobs 

1 

bbbs 

0070 
0070 
0153 
0685 
0130 

bl53 

bibb 

0130 
0130 
0130 
0130 

biib 

0652 
0652 
0105 
0152 

0153 

0105 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 

irable  FA 

48152  

48153  

48154  

48155  

48160 

.•^ 

48180  

48400  

Injection,  intraop  add-on  

Surgery  of  pancreatic  cyst  

48500 

48510  

Drain  pancreatic  pseudocyst  

48511  

Drain  pancreatic  pseudocyst  

Fuse  pancreas  cyst  and  bowel 

3.3675 

$182.82 

$71.59 

$36.56 

48520 

48540 

Fuse  pancreas  cyst  and  bowel  

^ 

48545  

Pancreaton+iapfiy 

48547  

Duodenal  exclusion 

48550  

Donor  pancreatectomy 

48554 

Transpl  allograft  pancreas  

Removal,  allograft  pancreas  

48556  

48999  

Pancreas  surgery  procedure  

Exploration  of  abdomen 

3.3675 

$182.82 

$71.59 

$36.56 

49600 

49002  

Reopening  of  abdomen  

49010  

Exploration  befiind  abdomen 

49020  

Drain  abdominal  abscess  

49021  

Drain  abdominal  abscess  

Drain,  open,  abdom  abscess 

49040  

49041  

Drain,  percut,  abdom  abscess 

49060  

Drain,  open,  retrop  abscess  

49061  

Drain,  percut,  retroper  absc 

Drain  to  peritoneal  cavity  

49062  

49080  

• 

Puncture,  peritoneal  cavity  

3.1393 
3.1393 

21.2745 
4.8912 

32.5959 

$170.43 
$170.43 

$1,154.97 
$265.54 

$1,769.60 

$34,09 
$34.09 

$230.99 
$53.11 

$353.92 

49081  

Removal  of  abdominal  fluid  

49085  

Remove  abdomen  foreign  body  

Biopsy,  abdominal  mass 

Removal  of  abdominal  lesion 

$410.87 
$116.83 
$659.53 

49180  

49200 

49201  

Remove  abdom  lesion,  complex  

Excise  sacraUspine  tumor 

49215  

49220  

Multiple  surgery,  abdomen  

Excision  of  umbilicus 

49250  

21.2745 

$1,154.97 

$410.87 

$230.99 

49255  

• 

, 

Removal  of  omentum 

49320  

Diag  laparo  separate  proc  

LaoaroscoDv  bloosv 

32.5959 
32.5959 
32.5959 
32.5959 
32.5959 

$1,769.60 
$1,769.60 
$1,769.60 
$1,769.60 
$1,769.60 

$659.53 
$659.53 
$659.53 
$659.53 
$659.53 

r. 

$353.92 

$353.92 
$353.92 
$353.92 
$353.92 

49321  

49322 

LaoaroscoDv  asoiration 

49323  

Laparo  drain  lymphocele  

Laparo  proc,  abdm/per/oment  

Air  injection  into  abdomen  

49329  

49400  

49419  

Insrt  abdom  catfi  for  chemotx   . 

129.8988 

28.0692 

28.0692 

18.9084 

8.2940 

$7,052.08 
$1,523.85 
$1,523.85 
$1,026.52 
$450.27 

$1,410.42 

$304.77 

$304.77 

$205.30 

$90.05 

49420  

' 

Insert  abdom  drain,  temp 

Insert  abdom  drain,  perm  

Remove  perm  cannula/catheter 

Exchanoe  drainaoe  catheter 

49421  

49422  

$370.40 
$113.02 

49423  

49424  

Assess  cyst,  contrast  inject 

Insert  abdomen-venous  drain  

Revise  abdomen-venous  sfiunt  

Injection,  abdominal  shunt  

49425  

49426  

21.2745 

$1,154.97 

$410.87 

$230.99 

49427  

49428  

Ligation  of  shunt  

49429  

Removal  of  shunt 

18.9084 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 

RS/DFARS  Applj 

1 

$1,026.52 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1 ,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 

r. 

$370.40 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 

$205.30 
$291.92 
$291.92 
$291 .92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291 .92 
$291 .92 

49491  

Rpr  hem  preemie  reduc 

Rpr  ing  hem  premie,  blocked  

Rpr  ing  hernia  baby,  reduc  

Rpr  ing  hernia  baby,  blocked 

Rpr  ing  hemia,  init,  reduce  

Rpr  ing  hemia  init  blocked 

49492  

49495  

49496  

49500 

49501  

49505  

Prp  i/hem  init  reduc>5  yr  

Prp  I/hem  init  block>5  yr 

Rerepair  ing  hemia,  reduce  

Rpronair  inn  homia    htrvkoH 

49507  

49520  

49521  

w      wp^w...       ..  .>^     •,>^1,„M,      WIWXTW^VI      

CPTcodesa 
Copyrighl  An- 

^  Dental  Association.  All  hghts  reserved. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


49525 

49540 

49550 

49553 

49555 

49557 

49560 

49561 

49565 

49566 

49568 

49570 

49572 

49580 

49582 

49585 

49587 

49590 

49600 

49605 

49606 

49610 

49611 

49650 

49651 

49659 

49900 

49904 

49905 

49906 

49999 

50010 

50020 

50021 

50040 

50045 

50060 

50065 

50070 

50075 

50080 

50081 

50100 

50120 

50125 

50130 

50135 

50200 

50205 

50220 

50225 

50230 

50234 

50236 

50240 

50280 

50290 

50300 

50320 

50340 

50360 

50365 

50370 

50380 

50390 

50392 


T 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 
c 

T 
T 
T 
C 

c 
c 
c 

T. 

c 
c 

T 

c 
c 
c 
c 
c 
c 

T 
T 

c 
c 
c 
c 
c 

T 
C 
C 
C 
C 
C 
C 
C  . 

c . 
c . 
c . 
c . 
c , 
c . 
c . 
c . 
c . 

T  . 
T  . 


Repair  ing  hemia,  sliding 

Repair  lumbar  hemia  

Rpr  rem  hemia,  init,  reduce 

Rpr  fem  hemia,  init  bkxjked  ...'. 
Rerepair  fem  hemia,  reduce  .... 
Rerepair  fem  hemia,  blocked  .. 

Rpr  ventral  hem  init,  reduc  

Rpr  ventral  hem  init,  bkx:k 

Rerepair  ventrl  hem,  reduce  .... 

Rerepair  ventri  hem,  Wock  

Hemia  repair  w/mesh 

Rpr  epigastric  hem,  reduce  

Rpr  epigastric  hem,  blocked  .... 
Rpr  umbil  hem,  reduc  <  5  yr  ... 
Rpr  umbil  hem,  bkxk  <  5  yr  .... 
Rpr  umbil  hem,  reduc  >  5  yr  ... 
Rpr  umbJI  hem,  block  >  5  yr  .... 

Repair  splgillan  hemia  

Repair  umbilical  lesion 

Repair  umbilrcal  lesion 

Repair  umbilical  lesion  

Repair  umbilrcal  lesran  

Repair  umbiHcal  lesion 

Laparo  hemia  repair  Initial  

Laparo  hemia  repair  recur 

Laparo  proc,  hemia  repair  

Repair  of  abdominal  waR  

Omental  flap,  extra-abdom  ...... 

Omental  flap 

Free  omental  flap,  microvasc  .. 
Abdomen  surgery  procedure  ... 

Exploration  of  kidney  

Renal  abscess,  open  drain  

Renal  abscess,  percut  drain  .... 

Drainage  of  kidney  

Exploration  of  kidney  

Removal  of  kidney  stOf>e  

Incision  of  kklr>ey  

Incision  of  kidney  

Removal  of  kidney  stone  

Removal  of  kidney  stone  

Removal  of  kidney  stone  

Revise  kidney  blood  vessels  ... 

Exptoration  of  kidney  

Explore  and  drain  kidney 

Removal  of  kklf>ey  stone  

Expkxation  of  kidney  

Biopsy  of  kkjney 

Bk>psy  of  kklney 

Remove  kkJney,  open  

Removal  kidney  open,  complex 
Removal  kidney  open,  radk^l  . 

Removal  of  kidney  &  ureter  

Ftemoval  of  kklney  &  ureter 

Partial  removal  of  kidrwy  

Removal  of  kklney  leskxi 

Removal  of  kklney  leskxi 

Ftemoval  of  donor  kidney 

Removal  of  donor  kkjr^ey 

Removal  of  kidney  

Transplantation  of  kidney 

Transplantation  of  kidney 

Remove  transplanted  kklney  ... 

Reimpiantatk)n  of  kidney 

Drainage  of  kklrwy  leskm 

Insert  kklney  drain  


0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 
0154 


0131 
0131 
0131 


0153- 


0005 


0163 
0163 


0685 


0685 
0161 


26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
.26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26.8861 
26  8861 
26.8861 
26.8861 
26.8861 
26.8861 


40.8955 
40.8955 
40.8955 


21.2745 
3.3675 


33.6435 
33.6435 


4.8912 


4.8912 
16.5622 


$1,459.62 
$1,459.62 
$1,459.62 
$1 ,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1 ,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 
$1,459.62 


$2,220.18 
$2,220.18 
$2,220.18 


$1,154.97 
$182.82 


$1,826  47 
$1,826.47 


$265.54 


$265.54 
$900.23 


$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 
$464  85 
$464.85 
$464  85 
$464.85 
$464  85 
$464.85 
$464.85 
$464.85 
$464.85 
$464.85 


$1,001.89 
$1,001.89 
$1,001.89 


$410.87 


$71.59 


$116.83 


$116.83 
$249.36 


$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291.92 
$291 .92 
$291.92 
$291.92 
$291.92 
$291.92 


$444.04 

$444.04 
$444.04 


$230.99 


$36.56 


$365.29 
$365.29 


$63.11 


$53.11 
$180.05 


OPT  codes  and  descriptions  oniy  are  copyright  Amencan  Medical  Association.  Al  Rights  Reserved  /^pNcabte  FARS/DFARS  Apply. 
Copyright  Annerican  Dental  Association  AM  rights  reserved 
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Addendum 

B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 

CF»T/ 
HCPCS 

Status 
Tdicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

50393  

T 
N 
T 
T 
T 
C 
C 

c 
c 
c 
c 
c 

T 
T 
T 
T 
C 
C 

c 
c 

T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 
c 
c 
c 
c 

T 

c 
c 
c 
c 
c 
c 
c 

N 
T 
T 
N 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 

Insert  ureteral  tut)e        

0161 

0161 
0164 
0122 

0130 

0131 

0131 

•0130 

0130 
0160 
0161 
0160 
0162 
0160 
0161 
0160 

0169 

0164 
0122 

» 

tcableFA 

16.5822 

$900.23 

$249.36 

$180  05 

50394  

Injection  for  kidney  x-ray 

Create  passage  to  kidney 

Measure  kidrtev  oressure 

50395 

16.5822 
1.2115 
8.4398 

$900.23 

$65.77 

$458.19 

$249.36 
$17.59 
$93.97 

$180  05 

50396 

$13  15 

50398 

••••« 

Change  kidney  tut)e 

$91  64 

50400  

Revision  of  kidney/ureter  

50405 

Revision  of  kidney/ureter  

50500  

Repair  of  kidney  wound 

50520 

Close  kidney-skin  fistula  

50525  

Repair  renal-atxjomen  fistula 

J 

50526  

Repair  renal-abdomen  fistula 

50540 

Revision  of  horsestioe  kkiney 

Laparo  ablate  renal  cyst         

50541  

32.5959 
40.8955 
40.8955 
32.5959 

$1,769.60 
$2,220.18 
$2,220.18 
$1,769.60 

$659.53 
$1,001.89 
$1,001.89 

$659.53 

$a53.92 
$444.04 
$444.04 
$a'>3.92 

50542  

Laparo  ablate  renal  mass  

Laoaro  oartial  neofirectomv 

50543  

50544  

Laparoscopy  pyeloplasty        

50545  

Laparo  radical  nephrectomy  

50546  

Laparoscopic  nephrectomy 

50547  

Laparo  removal  donor  kkjney  

50548 

Laparo  remove  k/ureter  

Laoaroscooe  oroc  renal 

50549 

32.5959 

6.8152 
16.5822 

6.8152 
21.8578 

6.8152 
16.5822 

6.8152 

$1,769.60 
$369.99 
$900.23 
$369.99 

$1,186.64 
$369.99 
$900.23 
$369.99 

$659.53 
$105.06 
$249.36 
$105.06 

$353.92 
$74  00 

50551  

Kidney  endoscopy 

50553 

Kidney  endoscopy  

$180.05 

$74.00 

$237  33 

50555  

Kidnev  endoscoov  &  bioosv 

50557  

t * 

Kidney  endoscopy  &  treatment 

50559  

Renal  endoscopy/radiotracer 

Kidnev  endoscoov  &  treatment 

$105.06 

$249.36 
$105.06 

$74.00 

$180.05 

$74.00 

50561  

50562 

Renal  scope  wAumor  resect 

50570  

Kidney  endoscopy 

50572 

Kidney  endoscopy 

50574 

Kidney  endoscopy  &  biopsy  

50575 



Kidney  endoscopy 

50576  



Kidney  endoscopy  &  treatment 

50578 

Renal  endoscopy/radiotracer 

Kidney  endoscopy  &  treatment 

50580  

50590  

Fraamentina  of  kidnev  stone 

44.5329 

$2,417.65 

iii.iis^eg 

$483.53 

50600 

Exploration  of  ureter  

50605 

Insert  ureteral  support 

50610  

Removal  of  ureter  stone  

50620  

Removal  of  ureter  stone  

50630 

Removal  of  ureter  stone  

50650  

Removal  of  ureter  

50660  

.    1 

Removal  of  ureter  

' 

50684  

*"•-••*••■• 

Injection  for  ureter  x-ray 

Measure  ureter  pressure  

Chanoe  of  ureter  tube 

50686  

1.2115 
8.4398 

$65.77 
$458.19 

$17.59 
$93.97 

$13.15 
$91.64 

50688  

50690  

Injection  for  ureter  x-ray 

Revision  of  ureter 

50700  

50715  

« 

Release  of  ureter  

50722  

Release  of  ureter  

* 

50725  

.5> 

Release/revise  ureter 

50727 

Revise  ureter 

50728 

Revise  ureter 

50740  

Fusion  of  ureter  &  kidney  

Fusion  of  ureter  &  kidney 

Fusion  of  ureters  

50750  

50760  

50770 

Splicing  of  ureters  

50780  

Reimplant  ureter  in  bladder  

Reimplant  ureter  in  bladder  

Reimplant  ureter  in  bladder  

50782  

50783  

^ 

50785  

Reimplant  ureter  in  bladder  

% 

50800 

Implant  ureter  in  bowel 

Fusion  of  ureter  &  bowef  

50810  

50815  

Urine  shunt  to  intestine  

50820 

Construct  bowel  bladder  

50825  

• 

Construct  bowel  bladder  

iscripbons  only  are  copyright  American  Medical  Association.  AN  Rights  Reserved.  App( 
in  Dental  AssociaDon.  AM  rights  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CRT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National      '      Minimum 
unadjusted     ,     unadjusted 
copayment        copayment 


50830  

C  . 

50840  

C  . 

50845  

C  . 

50860  

C  . 

50900  

C. 

50920  

C  . 

50930  

C. 

50940  

C  . 

50945  

T  . 

50947  

T  . 

50948  

T  . 

50949  

T  . 

50951  

T  . 

J 

50953  

T  . 

50955  

T  . 

50957  

T  . 

50959  

T  . 

50961  

T  . 

50970 

T  . 

50972  

T  . 
T  . 

50974  

50976  

T  . 
T  . 

50978  

50960  

T  . 

T  . 
T  . 

i> 

51000  

51005  

51010 

T  . 
T  . 

T  . 

51020  

51030  

51040  

T  . 

51045  

T  . 

51050  

T  . 

51060  

C. 
T  . 

51065  

51080  

T  . 
T  .. 

51500  

51520  

T  .. 

51525  

C. 

51530  

C. 

51535  

C. 

51550 

C  .. 

51555  

C  .. 

51565  

C  .. 

51570  

C 

51575  

C  .. 

51580  

C. 

51585  

C. 
C  .. 

51590  

51595  

C  .. 

51596  

C. 

51597  ... 

C. 

51600  

N  .. 

51605  

N  .. 

51610  

N  .. 

51700 

T  .. 

51701  

N 

51702  

N  .. 



51703  

N  .. 

•••»■••••••• 

51705  

T  .. 

51710  

T  .. 

51715 

T  .. 

51720  _ 

T  .. 

51725  

T  .. 

51726  

T  .. 

51736 r. 

T  .. 

51741  

T  .. 

Revise  urine  flow  

Replace  ureter  by  bowel 

Appendkxj-vesicostomy  

Transplant  ureter  to  skin 

Repair  of  ureter 

Ckisure  ureter/skin  fistula  

Closure  ureter/bowel  fistula  ... 

Release  of  ureter  

Laparoscopy  ureterolithotomy 

Laparo  new  ureter/bladder 

Laparo  new  ureter/bladder 

Laparoscope  proc,  ureter 

Endoscopy  of  ureter 

Endoscopy  of  ureter 

Ureter  endoscopy  &  bk)psy  ... 
Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer 

Ureter  endoscopy  &  treatment 

Ureter  endoscopy 

Ureter  endoscopy  &  catheter  . 
Ureter  endoscopy  &  biopsy  ... 
Ureter  endoscopy  &  treatment 

Ureter  endoscopy  &  tracer 

Ureter  endoscopy  &  treatment 

Drainage  of  bladder  

Drainage  of  bladder  

Drainage  of  bladder 

Incise  &  treat  bladder 

Incise  &  treat  bladder 

Incise  &  drain  bladder 

incise  bladder/drain  ureter 

Removal  of  bladder  stone 

Removal  of  ureter  stone  

Remove  ureter  calculus  

Drainage  of  bladder  abscess  . 

Removal  of  bladder  cyst 

Removal  of  bladder  lesion  

RerTK>val  of  bladder  lesion  

Removal  of  bladder  lesion 

Repair  of  ureter  lesion  

Partial  removal  of  bladder 

Partial  removal  of  bladder 

Revise  bladder  &  ureter^s) 

Removal  of  bladder , 

Removal  of  bladder  &  nodes  . 
Remove  bladder/revise  tract  ... 
Removal  of  bladder  &  nodes  .. 
Remove  bladder/revise  tract  ... 
Remove  bladder/revise  tract  ... 
Remove  bladder/create  pouch 
Removal  of  pelvic  structures  ., 

Injection  for  bladder  x-ray  

Preparation  for  bladder  xray  ... 

Injection  for  bladder  x-ray 

Irrigation  of  bladder 

Insert  bladder  catfieter 

Insert  temp  bladder  cath 

Insert  bladder  cath,  complex  .. 

Char>ge  of  bladder  tube  

Change  of  bladder  tube  

Endoscopic  injection/implant  ... 
Treatment  of  bladder  lesion  .... 

Simple  cystometrogram  

Complex  cystometrogram  

Urine  flow  measurement 

Etectro-uroftowmetry,  first  


0131 
0131 
0131 
0130 
0160 
0160 
0161 
0161 
0161 
0161 
0160 
0160 
0161 
0161 
0161 
0161 
0165 
0164 
0165 
0162 
0162 
0162 
0160 
0162 


0162 
0007 
0154 
0162 


0164 


0121 
0122 
0167 
0-.56 
C156 
0156 
0164 
0164 


40.8955 

40.8955 

40.8955 

32.5959 

6.8152 

6.8152 

16.5822 

16.5822 

16.5822 

16.5822 

6.8152 

6.8152 

16.5822 

16.5822 

16.5822 

16.5822 

14.0780 

1.2115 

14.0780 

21.8578 

21.8578 

21.8578 

6.8152 

21.8578 

21.8578' 
11.4943 
26.8861 
21.8578 


1.2115 


2.2058 
8.4398 
30.1066 
3.1438 
3.1438 
3.1438 
1.2115 
1.2115 


$2,220.18 

$2,220.18 

$2,220.18 

$1 ,769.60 

$369.99 

$369  99 

$900.23 

$900.23 

$900.23 

$900.23 

$369.99 

$369.99 

$900.23 

$900.23  I 

$900.23  i 

$900.23 

$764.28 

$65.77 

$764.28 

$1,186.64 

$1,186.64 

$1,186.64 

$369.99 

$1,186.64 

$1,186.64 

$624.01 

$1,459.62 

$1,186.64 


$65.77 


$119.75 

$458.19 

$1,63i«.46 

$170.67 

$170.67 

$170.67 

$65.77 

$65.77 


$1,001.89 
$1,001.89 
$1,001.89 
$659.53 
$105.06 
$105.06 
$249.36 
$249.36 
$249.36 
$249.36 
$105.06 
$105.06 
$249  36 
$24936 
$249.36 
$249.36 


$17.59 


$105.06 


$464.85 


$17.59 


$43.80 
$93.97 
$555.84 
$46.55 
$46.55 
$46.55 
$17.59 
$17.59 


$444.04 

$444.04 

$444.04 

$353.92 

$74.00 

$74.00 

$180.05 

$180.05 

$180.05 

$180.05 

$74.00 

$74.00 

$180.05 

$180.05 

$180.05 

$180.05 

$152.86 

$13.15 

$152.86 

$237.33 

$237.33 

$237.33 

$74.00 

$237.33 


$237.33 
$124.80 
$291.92 
$237.33 


$13.15 


$23.95 
$91.64 
$326  89 
$34.13 
$34.13 
$34.13 
$13.15 
$13.15 
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B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
KJicator 


Condition 


Description 


ARC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


51772 

51784 

51785 

51792 

51795 

51797 

51798 

51800 

51820 

51840 

51841 

51845 

51860 

51865 

51880 

51900 

51920 

51925 

51940 

51960 

51980 

51990 

51992 

52000 

52001 

52005 

52007 

52010 

52204 

52214 

52224 

52234 

52235 

52240 

52250 

52260 

52265 

52270 

52275 

52276 

52277 

52281 

52282 

52283 

52285 

52290 

52300 

52301 

52305 

52310 

52315 

52317 

52318 

52320 

52325 

52327 

52330 

52332 

52334 

52341  . 

52342  . 

52343  . 
52344. 
52345. 
52346. 
52347. 


Urethra  pressure  profile 

Anal/urinary  muscle  study  .... 
Anal/urinary  muscle  study  .... 

Urinary  reflex  study 

Urine  voiding  pressure  study 
Intraabdominal  pressure  test 
Us  urine  capacity  measure  .. 
Revision  of  bladder/urethra  .. 

Revision  of  urinary  tract 

Attach  bladder/urethra  

Attach  bladder/urethra  

Repair  bladder  neck 

Repair  of  bladder  wound  

Repair  of  bladder  wound  

Repair  of  bladder  opening  ... 
Repair  bladder/vagina  lesion 
Close  bladder-uterus  fistula  . 
Hysterectomy/bladder  repair 
Correction  of  bladder  defect 
Revision  of  bladder  &  bowel 
Construct  bladder  opening  ... 
Laparo  urethral  suspension  . 

Laparo  sling  operation  

Cystoscopy 

Cystoscopy,  removal  of  clots 
Cystoscopy  &  ureter  catheter 

Cystoscopy  and  biopsy  

Cystoscopy  &  duct  cattieter  .. 

Cystoscopy 

Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  radiotracer  .. 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  &  revise  urethra  . 
Cystoscopy  &  revise  urethra  . 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 

Cystoscopy,  implant  stent 

Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 

Remove  bladder  stone 

Remove  bladder  stone 

Cystoscopy  and  treatment  .... 
Cystoscopy,  stone  removal  ... 
Cystoscopy,  inject  material  ... 
Cystoscopy  and  treatment  .... 
Cystoscopy  and  treatment  .... 

Create  passage  to  kidney 

Cysto  w/ureter  stricture  tx 

Cysto  w/up  stricture  tx  

Cysto  w/renal  stricture  tx  

Cysto/uretero,  stone  remove 
Cysto/uretero  w/up  stricture  .. 

Cystouretero  w/renal  strict  

Cystoscopy,  resect  ducts 


0164 
0164 
0164 
0164 
0164 
0164 
0340 


0162 


1.2115 
1.2115 
1.2115 
1.2115 
1.2115 
1.2115 
0.6232 


21.8578 


0131 

40.8955 

0132 

56.6318 

0160 

6.8152 

0160 

6.8152 

0161 

16.5822 

0161 

16.5822 

0160 

6.8152 

0161 

16.5822 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0161 

16.5822 

0160 

6.8152 

0161 

16.5822 

0161 

16.5822 

0161 

16.5822 

0162 

21.8578 

0161 

16.5822 

0385 

66.4829 

0161 

16.5822 

0161 

16.5822 

0161 

16.5822 

0161 

16.5822 

0161 

16.5822 

0161 

16.5822 

0160 

6.8152 

0161 

16.5822 

0162 

21.8578 

0162 

21.8578 

0162 

21 .8578 

0162 

21 .8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0162 

21.8578 

0160 

6.8152 

CPT  codes  and 
Copyright  America^ 


d«  icriptions  only  are  copyright  Axnerican  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Dental  Association.  AD  rigtits  reserved 


$65.77 
$65.77 
$65.77 
$65.77 
$65.77 
$65.77 
$33.83 


$1,186.64 


$2,220.18 

$3,074.48 

$369.99 

$369.99 

$900.23 

$900.23 

$369.99 

$900.23 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$900.23 

$369.99 

$900.23 

$900.23 

$900.23 

$1,186.64 

$900.23 

$3,609.29 

$900.23 

$900.23 

$900.23 

$900.23 

$900.23 

$900.23 

$369.99 

$900.23 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$369.99 


$17.59 
$17.59 
$17.59 
$17.59 
$17.59 
$17.59 


$1,001.89 
$1,239.22 
$105.06 
$105.06 
$249.36 
$249.36 
$105.06 
$249.36 


$249.36 
$105.06 
$249.36 
$249.36 
$249.36 


$249.36 


$249.36 
$249.36 
$249.36 
$249.36 
$249.36 
$249.36 
$105.06 
$249.36 


$105.06 


$13.15 
$13.15 
$13.15 
$13.15 
$13.15 
$13.15 
$6.77 


$237.33 


$444.04 

$614.90 
$74.00 
$74.00 
$180.05 
$180.05 
$74.00 
$180.05 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$180.05 
$74.00 
$180.05 
$180.05 
$180.05 
$237.33 
$180.05 
$721.86 
$180.05 
$180.05 
$180.05 
$180.05 
$180.05 
$180.05 
$74.00 
$180.05 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$7400 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
IndKator 


Conditkx) 


Descriptkxi 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


52351 
52352 
52353 
52354 
52355 
52400 
52450 
52500 
52510 
52601 
52606 
52612 
52614 
52620 
52630 
52640 
52647 
52648 
52700 
53000 
53010 
53020 
53025 
53040 
53060 
53080 
53085 
53200 
53210 
53215 
53220 
53230 
53235 
53240 
53250 
53260 
53265 
53270 
53275 
53400 
53405 
53410 
53415 
53420 
53425 
53430 
53431 
53440 
53442 
53444 
53445 
53446 
53447 
53448 
53449 
53450 
53460 
53502 
53505 
53510 
53515 
53520 
53600 
53601 
53605 
53620 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 


Cystouretero  &  or  pyeloscope 
Cystouretero  w/stone  remove 

Cystouretero  w/lithotripsy 

Cystouretero  w/t)iopsy  

Cystouretero  w/excise  tumor  , 
Cystouretero  w/congen  repr  .. 

Incision  of  prostate 

Revision  of  bladder  neck  

Dilation  prostatk:  urethra 

Prostatectomy  (TURP)  

Control  postop  bleeding 

Prostatectomy,  first  stage  

Prostatectomy,  second  stage 

Remove  residual  prostate 

Remove  prostate  regrowth  .... 
Relieve  bladder  contracture  ... 

Laser  surgery  of  prostate 

Laser  surgery  of  prostate 

Drainage  of  prostate  abscess 

Incision  of  urethra  

Incision  of  urethra  

Incision  of  urethra  ^.... 

Incision  of  urethra  ., 

Drainage  of  urethra  abscess  . 
Drainage  of  urethra  abscess  . 
Drainage  of  urinary  leakage  .. 
Drainage  of  urinary  leakage  .. 

BK>psy  of  urethra 

Removal  of  urethra  

Removal  of  urethra  

Treatment  of  urethra  lesion  ... 

Removal  of  urethra  lesion 

Removal  of  urethra  leskxi 

Surgery  for  urethra  pouch 

Removal  of  urethra  gland  

Treatment  of  urethra  leskm  ... 
Treatment  of  urethra  leskxi  ... 

Removal  of  urethra  gland  

Repair  of  urethra  defect 

Revise  urethra,  stage  1  

Revise  urethra,  stage  2  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruct  urethra,  stage  1  . 
Reconstruct  urethra,  stage  2  . 

Reconstruction  of  urethra  

Reconstruct  urethra/bladder  .. 

Correct  t>ladder  function  

Remove  perineal  prostfiesis  .. 

Insert  tandem  cuff  

Insert  uro/ves  nek  sphincter  ... 

Remove  uro  sphincter 

Remove/replace  ur  sphincter  . 
Remov/repic  ur  sphinctr  comp 

Repair  uro  sphincter  

Reviskm  of  uret^ra 

Revision  of  urethra 

Repair  of  urethra  irijury 

Repair  of  urethra  injury  

Repair  of  urethra  injury  

Repair  of  urethra  injury  

Repair  of  urethra  defect  

Dilate  urethra  stricture  

Dilate  urethra  stricture  

Dilate  urethra  stricture  

Dilate  urethra  stricture  


0160 
0162 
0163 
0162 
0162 
0162 
0162 
0162 
0161 
0163 
0162 
0163 
0163 
0163 
0163 
0162 
0163 
0163 
0162 
0166 
0166 
0166 
0166 
0166 
0166 
0166 

0166 
0168 
0168 
0168 
0168 
0168 
0168 
0166 
0166 
0166 
0167 
0166 
0168 
0168 
0168 

0168 
0168 
0168 
0168 
0385 
0166 
0385 
0386 
0168 
0386 

0168 
0168 
0168 
0166 
0167 
0166 
0168 
0168 
0156 
0164 
0161 
0165 


6.8152 
21.8578 
33.6435 
21.8578 
21.8578 
21.8578 
21.8578 
21.8578 
16.5822 
33.6435 
21.8578 
33.6435 
33.6435 
33.6435 
33.6435 
21.8578 
33.6435 
33.6435 
21.8578 
16.8401 
16.8401 
16.8401 
16.8401 
16.8401 
16.8401 
16.8401 

16.8401 
30.3485 
30.3485 
30.3485 
30.3485 
30.3485 
30.3485 
16.3401 
16.8401 
16.8401 
30.1066 
16.8401 
30.3485 
30.3485 
30.^485 

30.348^ 

30.3485 

30.3485 

30.3485 

66.4829 

16.8401 

66.4829 

118.8122 
30.3485 

118.8122 

30.3485 
30.3485 
30.3485 
16.8401 
30.1066 
16.8401 
30.3485 
30.3485 
3.1438 
1.2115 
16.5822 
14.0780 


$369  99 

$1.186  64 

$1 ,826.47 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$1,186.64 

$900.23 

$1 ,826.47 

$1,186.64 

$1 ,826.47 

$1 ,826.47 

$1,826.47 

$1 ,826.47 

$1,186.64 

$1,826.47 

$1,826.47 

$1,186.64 

$914.23 

$914.23 

$914.23 

$914.23 

$914.23 

$914.23 

$914.23 

$914.23 

$1,647.59 

$1,647.59 

$1 ,647.59 

$1 ,647.59 

$1,647.59 

$1,647.59 

$914.23 

$914.23 

$914.23 

$1,634.46 

$914.23 

$1,647.59 

$1,647.59 

$1,647.59 

$1,647.59 
$1,647.59 
$1,647.59 
$1,647.59 
$3,609.29 
$914.23 
$3,609  29 
$6,450.20 
$1,647.59 
$6,450.20 

$1,647.59 
$1,647.59 
$1,647.59 

$914.23 
$1,634.46 

$914.23 
$1,647.59 
$1 .647.59 

$170.67 
$65.77 

$900.23 

$764.28 


$105.06 


•».v 


$249.36 


$218.73 
$218.73 
$218.73 
$218.73 
$218.73 
$218.73 
$218.73 


$218.73 
$405.60 
$405  60 
$405.60 
$405.60 
$405.60 
$405.60 
$218.73 
$218.73 
$218.73 
$555.84 
$218.73 
$405.60 
$405  60 
$405.60 


$405.60 
$405.60 
$405.60 
$405.60 


$218.73 


$405.60 


$405  60 
$405.60 
$405  60 
$218.73 
$555.84 
$218.73 
$405  60 
$405.60 
$46.55 
$17.59 
$249.36 


$74.0p 
$237.33 
$365.29 
$237.33 
$237.33 
$237.33 
$237.33 
$237.33 
$180.05 
$365.29 
$237.33 
$365.29 
$365.29 
$365.29 
$365.29 
$237.33 
$365.29 
$365.29 
$237.33 
$182.85 
$182.85 
$182.85 
$182.85 
$182.85 
$182  85 
$182.85 


$182.85 
$329.52 
$329.52 
$329.52 
$329.52 
$329.52 
$329.52 
$182.85 
$182.85 
$182.85 
$326  89 
$182.85 
$329.52 
$329  52 
$329.52 


$329.52 
$329.52 
$329.52 
$329.52 
$721.86 
$182.85 
$721.86 
$1,290.04 
$329.52 
$1,290,014 

$329.52 
$329.52 
$329.52 
$182.85 
$326  89 
$182.85 
$329.52 
$329  52 
$34.13 
$13.15 
$f80.05 
$152.86 


CPT  codes  and  descripuora  on«y  are  cupyiigtil  American  Medical  Association.  M  Rights  Reserved  AppkcaUe  FARS/ti^ARS  Apply. 
Copyright  American  Dental  Association  All  nghts  reserved 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


T 


53621 

53660 

53661 

53665. 

53850. 

53852. 

53853. 

53899. 

54000. 

54001  . 

54015. 

54050. 

54055. 

54056. 

54057. 

54060. 

54065. 

54100. 

54105. 

54110. 

54111  . 

54112. 

54115. 

54120. 

54125  . 

54130.. 

54135  .. 

54150.. 

54152  .. 

54160  .. 

54161  .. 
54162.. 
54163.. 
54164  .. 
54200.. 
54205.. 
54220.. 
54230.. 
54231  .. 
54235  .. 
54240.. 
542S0.. 
54300.. 
54304.. 
54308.. 
54312.. 
54316.. 
54318.. 
54322.. 
54324.. 
54326.. 
54328.. 
54332  .. 
54336.. 
54340.. 
54344.. 
54348... 
54352... 
54360... 
54380... 
54385... 
54390... 
54400... 
54401  ... 
54405  ... 
54406... 


Status 
ndicator 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

N 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

C 

C 

T 

T 

T 

T 

T 

T 

T 

C 

T 

T 

T 

T 


CPT  codes  and 
Copyright  Amenc^i 


Condition 


Description 


Dilate  urettira  stricture  

Dilation  of  urethra  

Dilation  of  urethra  

Dilation  of  urethra  

Prostatic  microwave  thermotx 

Prostatic  rf  themiotx 

Prostatic  water  thermother 

Urology  surgery  procedure  

Slitting  of  prepuce  

Slitting  of  prepuce 

Drain  penis  lesion  

Destruction,  penis  lesion(s)  .... 
Destruction,  penis  lesion(s)  .... 
Cryosurgery,  penis  lesion(s)  ... 

Laser  surg,  penis  lesion(s)  

Excision  of  penis  lesion(s)  

Destruction,  penis  leslon(s)  .... 

Biopsy  of  penis  

Biopsy  of  penis  

Treatment  of  penis  lesion  

Treat  penis  lesion,  graft 

Treat  penis  lesion,  graft 

Treatment  of  penis  lesion  

Partial  removal  of  penis  

Removal  of  penis  

Remove  penis  &  nodes 

Remove  penis  &  nodes  

Circumcision 

Circumcision 

Circunxjision 

Circumcision f 

Lysis  penil  circumic  lesion  

Repair  of  circumcision  

Frenulotomy  of  penis  

Treatment  of  penis  lesion  

Treatment  of  penis  lesion  

Treatment  of  penis  lesion  

Prepare  penis  study 

Dynamic  caverrrasometry  

Penile  injection  

Penis  study  

Penis  study  

Revision  of  penis  

Revision  of  penis  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstruction  of  urethra  

Reconstmction  of  urethra  

Revise  penis/urethra  

Revise  penis/urethra  

Revise  penis/urethra  

Secondary  urethral  surgery  

Secondary  urethral  surgery  

Secondary  urethral  surgery  

Reconstruct  urethra/penis 

Penis  plastic  surgery 

Repair  penis 

Repair  penis , 

Repair  penis  and  tiladder  

Insert  semi-rigid  prosthesis 

Insert  self-contd  prosthesis 

Insert  multi-comp  penis  pros  .... 
Remove  muti-comp  penis  pros  . 


APC 


0164 

0164 

0164 

0166 

0675 

0675 

1550 

0164 

0166 

0166 

0007 

0013 

0017 

0012 

0017 

0017 

0695 

0021 

0022 

0181 

0181 

0181 

0008 

0181 


0180 
0180 
0180 
0180 
0180 
0180 
0180 
0156 
0181 
0156 


0165 
0164 
0164 
0165 
0181 
0181 
0181 
0181 
0181 
0181 
0181 
0181 
0181 
0181 


0181 
0181 
0181 
0181 
0181 
0181 
0181 

0385 
0386 
0386 
0181 


Relative 
weight 


1.2115 

1.2115 

1.2115 

16.8401 

49.3613 

49.3613 

1.2115 
16.8401 
16.8401 
11.4943 

1.1420 
16.7332 

0.8203 
16.7332 
16.7332 
19.1377 
14.5749 
18.6725 
29.0094 
29.0094 
29.0094 
16.8303 
29.0094 


18.4967 
18.4967 
18.4967 
18.4967 
18.4967 
18.4967 
18.4967 

3.1438 
29.0094 

3.1438 

14!678b 
1.2115 
1.2115 
14.0780 
29.0094 
29.0094 
29.0094 
29.0094 
29.0094 
29.0094 
29.0094 
29.0094 
29.0094 
29.0094 


29.0094 
29.0094 
29.0094 
29.0094 
29.0094 
29.0094 
29.0094 

66.4829 
118.8122 
118.8122 

29.0094 


di  scriptxxis  only  are  copyrjgw  American  Medical  Association.  Ail  Rights  Reserved.  Applicabto  FARS/DFARS  Apply. 
—    Dental  Assoaation  AN  nghts  reserved. 


Payment 
rate 


$65.77 

$65.77 

$65.77 

$914.23 

$2,679.78 

$2,679.78 

$1,150.00 

$65.77 

$914.23 

$914.23 

$624.01 

$62.00 

$908.43 

$44.53 

$908.43 

$908.43 

$1,038.97 

$791 .26 

$1,013.71 

$1,574.89 

$1,574.89 

$1,574.89 

$913.70 

$1 ,574.89 


$1,004.17 
$1,004.17 
$1,004.17 
$1,004.17 
$1,004.17 
$1,004.17 
$1,004.17 

$170.67 
$1,574.89 

$170.67 

$764.28 
$65.77 
$65.77 

$764.28 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 


$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 
$1,574.89 

$3,609-29 
$6,450.20 
$6,450.20 
$1,574.89 


National 
unadjusted 
copayment 


$17.59 

$17.59 

$17.59 

$218.73 


$17.59 
$218.73 
$218.73 


$14.20 
$227.84 

$11.18 
$227.84 
$227.84 
$266.59 
$219.48 
$354.45 
$621.82 
$621.82 
$621.82 


$621.82 


$304.87 
$304.87 
$304.87 
$304.87 
$304.87 
$304.87 
$304.87 

$46.55 
$621.82 

$46.55 


$17.59 
$17.59 


$621.82 
$621.82 
$621.82 
$621 .82 
$621.82 
$621.82 
$621 .82 
$621.82 
$621.82 
$621.82 


$621.82 
$621.82 
$621 .82 
$621 .82 
$621.82 
$621.82 
$621.82 


$621.82 


Minimum 
unadjusted 
copayment 


$13.15 

$13.15 

$13.15 

$182.85 

$535.96 

$535.96 

$230.00 

$13.15 

$182.85 

$18285 

$124.80 

$12.40 

$181.69 

$8.91 

$181.69 

$181.69 

$207.79 

$158.25 

$202.74 

$314.98 

$314.98 

$314.98 

$182.74 

$314.98 


$200.83 
$500.83 
$200.83 
$200.83 
$200.83 
$200.83 
$200.83 

$34.13 
$314.98 

$34.13 


$152.86 
$13.15 
$13.15 
$152.86 
$314.98 
$314.98 
$314.98 
$314.98 
$314.98 
$314.98 
$314.98 
$314.98 
$314.98 
$314.98 


$314.98 
$314.98 
$314.98 
$314.98 
$314.98 
$314.98 
$314.98 


$721 .86 
$1,240.04 
$1,240.04 

$314.98 


Federal  Register/Vol.  68,  No.  155/Tuesday,  August  12,  2003 / Proposed  Rules 


48095 


Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calenqiw  Year  2004— Continued 


CPT/ 

Status 

HCPCS 

indicator 

54408  

T  

54410  

T 

54411  

C 

54415  

T 

54416  

T  

54417  

C  

54420  

T  

54430  

C  

54435  

T  

54440  

T  

54450  

T  

54500  

T  ^... 

54505  

T  

54512  

T  

54520  

T  

54522  

T  

54530  

T  

54535  

C  

54550  

T  

54560  

C  

54600  

T  

54620  

T  

54640  

T  

54650  

C 

54660  

T  

54670  

T  

54680 

T  

54690  

T  

54692  

T  

54699  

T  

54700  ., 

T  

54800  

T  

54820  

T  

54830  

T  

54840  

T  

54860  ....... 

T  

54861  

T  

54900  

T  

54901  

T  

55000  

T  

55040  

T 

55041  

T  

55060  

T  

55100  

T  

55110 

T  

55120  

T  

55150  

T 

55175  

T  

55180  

T  

55200  

T  

55250  

T  

55300  

N  

55400  

T  

55450  

T  

55500  

T  

55520  

T  

55530  

T  

55535  

T  

55540  

T 

55550  ....... 

T  

55559  

T  

55600  

C  

55605  

C 

55650  

C  

55680  

T  _ 

55700 \ 

T  

Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National       {      Minimum 
unadjusted    i    unadjusted 
copayment    \    copayment 


Repair  multi-comp  penis  pros  . 
Remove/replace  penis  prosth  . 
Remov/repic  penis  pros,  comp 
Remove  self-contd  penis  pros 
Remv/repI  penis  contain  pros  . 
Remv/repic  penis  pros,  compi 

Revision  of  penis  

Revision  of  penis 

Revision  of  penis  

Repair  of  penis 

Preputial  stretching  

Biopsy  of  testis , 

Biopsy  of  testis 

Excise  lesion  testis  

Removal  of  testis  

Orchiectomy,  partial  

Removal  of  testis  

Extensive  testis  surgery 

Exploration  f^r  testis  

Exploration  for  testis  

Reduce  testis  torsion  

Suspension  of  testis 

Suspension  of  testis 

Orchiopexy  (Fowler-Stephens) 

Revision  of  testis 

Repair  testis  injury  

Relocation  of  testis(es)  

Laparoscopy,  orchiectomy 

Laparoscopy,  orchiopexy 

Laparoscope  proc,  testis 

Drainage  of  scrotum  

Biopsy  of  epididymis  

Exploration  of  epididymis 

Remove  epididymis  lesion  

Remove  epididymis  lesion  

Removal  of  epididymis  .... 
Removal  of  epididymis  .... 
Fusion  of  spermatic  ducts 
Fusion  of  spermatic  ducts 

Drainage  of  hydrocele 

Removal  of  hydrocele  

Removal  of  hydroceles  

Repair  of  hydrocele 

Drainage  of  scrotum  abscess 

Explore  scrotum  

Removal  of  scrotum  lesion  .... 

Removal  of  scrotum  

Revision  of  scrotum  

Revision  of  scrotum  

Incision  of  sperm  duct 

Removal  of  spenn  duct(s)  

Prepare,  sperm  duct  x-ray 

Repair  of  sperm  duct  

Ligation  of  sperm  duct  

Removal  of  hydrocele  

Removal  of  sperm  cord  lesion 
Revise  spermatic  cord  veins  .. 
Revise  spermatic  cord  veins  .. 
Revise  hemia  &  sperm  veins  . 
Laparo  ligate  spermatic  vein  .. 
Laparo  proc,  spemiatic  cord  .. 

Incise  spenn  duct  pouch 

Incise  sperm  duct  pouch 

Remove  sperm  duct  pouch  .... 
Remove  sperm  pouch  lesion  . 
Biopsy  of  prostate  


— *■• 


0181 
0386 

0181 
0385 

0181 

0181 
0181 
0156 
0005 
0183 
0183 
0183 
0183 
0154 

0154 

0183 
0183 
0154 

0183 
0183 
0183 
0131 
0132 
0130 
0183 
0004 
0183 
0183 
0183 
0183 
0183 
0183 
0183 
0004 
0154 
0154 
0183 
0007 
0183 
0183 
0183 
0183 
0183 
0183 
0183 

0183 
0183 
0183 
0183 
0183 
0154 
0154 
0131 
0130 


gi83 
0184 


29.0094 
118.8t22 

29.0094 
66.4829 

29.0094 

29.0094 
29.0094 
3.1438 
3.3675 
21.7612 
21.7612 
21.7612 
21.7612 
26.8861 

26.8861 

21.7612 
21.7612 
26.8861 

21.7612 
21.7,612 
21.7612 
40.8966 
56.63i8 
32.5959 
21.7612 

1.5774 
21.7612 
21.7612 
21.7612 
21.7612 
21.7612 
21.7612 
21.7612 

1.5774 
26  8861 
26.8861 
21.7612 
11.4943 
21.7612 
21.7612 
21.7612 
21.7612 
21.7612 
21.7612 
21.7612 

21.7612 
21.7612 
21.7612 
21.7612 
21.7612 
26.8861 
26.8861 
40.8955 
32.5959 


21.7612 
3.8073 


$1,574.89 
$6,450.20 

$1,574.89 
$3,609.29 

$1,574.89 

$1^574.89 
$1,574.89 
$170.67 
$182.82 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 
$1,459.62 


$621.82 


$1,459.62 

$1,181.39 
$1,181.39 
$1,459.62 

$1,181.39 
$1,181.39 
$1,181.39 
$2,220.18 
$3,074.48 
$1 ,769.60 
'$1,181.39 

$85.64 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 

$85.64 
$1,459.62 
$1,459.62 
$1,181.39 
$624.01 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 

$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 
$1,181.39 
$1,459.62 
$1 ,459.62 
$2,220.18 
$1,769.60 


$1,181.39 
$206.69 


$621.82 


$621.82 


$621.82 

$621 .82 

$46.55 

$71.59 


$464.85 
$464!85 


$464.85 


$1,001.89 

$1,239.22 

$659.53 


$22.10 


$22.10 
$464  85 
$464.85 


$464  85 

$464.85 

$1,001.89 

$659.53 


$96.27 


$31498 
$1,290.04 

$314.98 
$721.86 

$314^98 

$314.98 
$314.98 
$34.13 
$36.56 
$236.28 
$236.28 
$236.28 
$236  28 
$291.92 

$291.92 

$236.28 
$236.28 
$291.92 

$236.28 
$236.28 
$236.28 
$444  04 
$614.90 
$353.92 
$236.28 

$17.13 
$236.28 
$236.28 
$236.28 
$236.28 
$236.28 
$236.28 
$236.28 

$17.13 
$291  92 
$291.92 
$236.28 
$124.80 
$236.28 
$236.28 
$236.28 
$236.28 
$236.28 
$236.28 
$236.28 

$236.28 
$236  28 
$236.28 
$236.28 
$236  28 
$291.92 
$291.92 
$444.04 
$353.92 


$236.28 

$41.34 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  Arnencan  Dental  Association  All  rights  reserved 
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CFT/ 
HCPCS 


55705 

55720 

55725 

55801 

55810. 

55812  . 

55815. 

55821  . 

55831  . 

55840. 

55842. 

55845 

55859. 

55860. 

55862. 

5S865. 

55866. 

55870. 

55873. 

55899. 

55970. 

55980. 

56405. 

56420. 

56440. 

56441  . 

56501  .. 

56515.. 

56605  .. 

56606.. 

56620.. 

56625  .. 

56630.. 

56631  .. 

56632  .. 

56633  .. 

56634  .. 
56637  .. 
56640... 
56700  .. 
56720  .. 
56740  .. 
56800  .. 
56805  .. 
56810  .. 

56820  .. 

56821  .. 
57000  .. 
57010  .. 
57020  .. 

57022  .. 

57023  .. 
57061  .. 
57065  .. 
57100  ... 

57105  .. 

57106  ... 

57107  .., 
57109  ... 
57110... 

57111  ... 

57112  ... 
57120  ... 
57130  ... 
57135  ... 
57150  ... 


Status 
j  KJicator 


T 
T 
T 
C 
C 

c 
c 
c 
c 
c 
c 
c 

T 
T 

c 
c 
c 

T 
T 
T 
E 
E 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 
c 
c 
c 
c 

T 
T 
T 
T 
T 
T  , 
T 
T 
T 
T 

T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  . 
C  . 
C  . 
C  . 
T  . 
T  . 
T  . 
T  . 


CPT  codes  and 
Copyright  Amencai 
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B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


Condition 


Description 


Biopsy  of  prostate  

Drainage  of  prostate  abscess 
Drainage  of  prostate  abscess 

Removal  of  prostate 

Extensive  prostate  surgery  .... 
Extensive  prostate  surgery  .... 
Extensive  prostate  surgery  .... 

Removal  of  prostate 

Removal  of  prostate 

Extensive  prostate  surgery  .... 
Extensive  prostate  surgery  .... 
Extensive  prostate  surgery  .... 

Percut/needle  insert,  pros 

Surgical  exposure,  prostate  .... 

Extensive  prostate  surgery  

Extensive  prostate  surgery  

Laparo  radical  prostatectomy  . 
Vag  hyst  w/enterocele  repair  .. 

Cryoablate  prostate 

Genital  surgery  procedure  

Sex  transfonnation,  M  to  F  T.... 

Sex  transformation,  F  to  M  

I  &  D  of  vulva/perir)eum  ....: 

Drainage  of  gland  abscess  

Surgery  for  vulva  lesion  

Lysis  of  labial  lesion(s)  

Destroy,  vulva  lesions,  sim  

'  Destroy  vulva  lesion/s  compi  .. 

Biopsy  of  vulva/perineum 

Biopsy  of  vulva/perineum 

Partial  removal  of  vulva  

Complete  removal  of  vulva  

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery  

Extensive  vulva  surgery 

Extensive  vulva  surgery , 

Extensive  vulva  surgery , 

Extensive  vulva  surgery 

Partial  removal  of  hymen  

Incision  of  hymen  

Remove  vagina  gland  lesion  ... 

Repair  of  vagina 

Repair  clitoris  

Repair  of  perineum  

Exam  of  vulva  w/scope 

Exam/biopsy  of  vulva  w/scope 

Exploration  of  vagina  

Drainage  of  pelvic  abscess 

Drainage  of  pelvic  fluid  

I  &  d  vaginal  hematoma,  pp  .... 
I  &  d  vag  hematoma,  non-ob  ... 

Destroy  vag  lesions,  simple 

Destroy  vag  lesions,  complex  .. 

Biopsy  of  vagina  

Biopsy  of  vagina  

Remove  vagina  wall,  partial 

Remove  vagina  tissue,  part  

Vaginectomy  partial  w/nodes  ... 
Remove  vagina  wall,  complete 
Remove  vagina  tissue,  compI  .. 
Vaginectomy  w/nodes,  compI  .. 

Closure  of  vagina  

Remove  vagina  lesion  

Remove  vagina  lesion  

Treat  vagina  Infection  


apc 


0184 
0162 
0162 


0163 
0165 


0197 
0674 
0164 


0192 
0192 
0194 
0193 
0017 
0695 
0019 
0019 
0195 
0195 


0194 
0193 
0194 
0194 
0194 
0194 
0188 
0189 
0194 
0194 
0192 
0007 
0007 
0194 
0194 
0192 
0194 
0194 
0195 
0195 


0194 
0194 
0194 
0191 


Relative 
weight 


3.8073 
21.8578 
21.8578 


33.6435 
14.0780 


5.1958 

101.1198 

1.2115 


2.6966 

2.6966 

18.8194 

15.7365 

16.7332 

19.1377 

3.9807 

3.9807 

25.3207 

25.3207 


18.8194 
15.7365 
18.8194 
18.8194 
18.8194 
18.8194 

1.1079 

1 .3207 
18.8194 
18.8194 

2.6966 
11.4943 
11.4943 
18.8194 
18.8194 

2.6966 
18.8194 
18.8194 
25.3207 
25.3207 


18.8194 

18.8194 

18.8194 

0.1679 


only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFAHS  Apply 
Dental  Association  All  rights  resen/ed. 


de  captions 


Payment 
rate 


$206.69 
$1,186.64 
$1,186.64 


National 
unadjusted 
copayment 


$1,826.47 
$764.28 


$282.07 

$5,489,69 

$65.77 


$146.40 
$146.40 

$1,021.69 
$854.32 
$908.43 

$1,038.97 
$216.11 
$216.11 

$1,374.64 

$1,374.64 


$1,021.69 

$854.32 

$1,021.69 

$1,021.69 

$1,021.69 

$1,021.69 

$60.15 

$71.70 

$1,021.69 

$1,021.69 

$146.40 

$624.01 

$624.01 

$1,021.69 

$1,021.69 

$146.40 

$1,021.69 

$1,021.69 

$1,374.64 

$1,374.64 


$1,021.69 

$1,021.69 

$1,021.69 

$9.12 


$96:27 


$17.59 


$39.11 

$39.11 

$397.84 

$171.13 

$227.84 

$266.59 

$71.87 

$71.87 

$483.80 

$483.80 


$397.84 
$171.13 
$397.84 
$397.84 
$397.84 
$397.84 


$16.70 
$397.84 
$397.84 

$39.11 


$397.84 
$397.84 
$39.11 
$397.84 
$397.84 
$483.80 
$483.80 


$397.84 

$397.84 

$397.84 

$2.65 


Minimum 
unadjusted 
copayment 


$41.34 
$237.33 
$237.33 


$365.29 
$152.86 


$56.41 

$1 ,097.94 

$13.15 


$29.28 

$29.28 

$204.34 

$170.86 

$181.69 

$207.79 

$43.22 

$43.22 

$274.93 

$274.93 


$204,34 
$170.86 
$204.34 
$204.34 
$204.34 
$204.34 

$12.03 

$14.34 
$204.34 
$204.34 

$29.28 
$124.80 
$124.80 
$204.34 
$204.34 

$29.28 
$204,34 
$204,34 
$274,93 
$274.93 


$204.34 

$204.34 

$204.34 

$1.82 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


57155 
57160 
57170 
57180 
57200 
57210 
57220 
57230 
57240 
57250 
57260 
57265 
57268 
57270 
57280 
57282 
57284 
57287 
57288 
57289 
57291 
57292 
57300 
57305 
57307 
57308 
57310 
57311 
57320 
57330 
57335 
57400 
57410 
57415 
57420 
57421 
57452 
57454 
57455 
57456 
57460 
57461 
57500 
57505 
57510 
57511 
57513 
57520 
57522 
57530 
57531 
57540 
57545 
57550 
57555 
57556 
57700 
57720 
57800 
57820 
58100 
58120 
58140 
58145 
58146 
58150 


T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 

c 
c 

T 
T 
T 
T 
T 
C 
T 
C 
C 

c 

T 

c 

T. 
T 
C 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
C 
C 

c 

T 
T. 

T 
T 
T 
T 
T 
T 
T 
C 
T 
C 
C 


Insert  uteri  tandems/ovoids  .... 

Insert  pessary/other  device 

Fitting  of  diaphragm/cap  

Treat  vaginal  bleeding  

Repair  of  vagina 

Repair  vagina/perineum 

Revision  of  urethra 

Repair  of  urethral  lesion  , 

Repair  t)ladder  &  vagina  

Repair  rectum  &  vagina  

Repair  of  vagina 

Extensive  repair  of  vagina 

Repair  of  bowel  bulge 

Repair  of  bowel  pouch 

Stispension  of  vagina  , 

Repair  of  vaginal  prolapse 

Repair  paravaginal  defect 

Revise/remove  sling  repair  

Repair  t>ladder  defect  , 

Repair  bladder  &  vagina  

Construction  of  vagina  

Construct  vagina  with  graft  ..... 
Repair  rectum-vagina  fistula  .. 
Repair  rectum-vagina  fistula  ... 

Fistula  repair  &  colostomy  

Fistula  repair,  transperine  

Repair  urethrovaginal  lesion  ... 
Repair  urethrovaginal  lesion  ... 
Repair  bladder-vagina  lesion  .. 
Repair  bladder-vagina  lesion  .. 

Repair  vagina 

Dilation  of  vagina  f. 

Pelvic  examination  

Remove  vaginal  foreign  txxjy  . 

Exam  of  vagina  w/scope 

ExarWbiopsy  of  vag  w/scope  ., 

Examination  of  vagina  

Vagina  examination  &  biopsy  . 

Biopsy  of  cervix  w/scope  

Endocerv  curettage  w/scope  .. 

Cervix  excision 

Conz  of  cen^(  w/scope,  leep  .. 

Biopsy  of  cervix 

EndocervicaJ  curettage  

Cauterization  of  cervix  

Cryocautery  of  cervix  

Laser  surgery  of  cervix  

Conization  of  cervix  

Conization  of  cervix  

Removal  of  cervix  

Removal  of  cervix,  radical  

Removal  of  residual  cervix  

Remove  cervix/repair  pelvis  .... 

RerTH3val  of  residual  cervix  

Remove  cervix/repair  vagina  .. 
Remove  cervix,  repair  bowel  .. 

Revision  of  cervix 

Revision  of  cervix ; 

Dilation  of  cervical  canal 

D  &  c  of  residual  cervix  

Biopsy  of  utenjs  lining  

Dilation  and  curettage 

Removal  of  uterus  lesion  

Myomectomy  vag  mettiod 

Myomectomy  atxJom  complex 
Total  hysterectomy 


0193 
0188 
0191 
0192 
0194 
0194 
0195 
0194 
0195 
0195 
0195 
0195 
0195 


0195 
0202 
0202 
0195 
0195 

0195 


0195 

0195 
0195 

0194 
0194 
0194 
0192 
0192 
0189 
0192 
0192 
0192 
0193 
0194 
0192 
0192 
0193 
0189 
0193 
0194 
0195 
0195 


0195 
0195 
0195 
0194 
0194 
0193 
0196 
0188 
0196 

0195 


15.7365 

1.1079 

0.1679 

2.6966 

18.8194 

18.8194 

25,3207 

18,8194 

25.3207 

25.3207 

25.3207 

25.3207 

25.3207 


25.3207 
38.8053 
38.8053 
25.3207 
25.3207 

25.3207 


25.3207 

25.'3207 
25.3207 

18.8194 

18.8194 

18.8194 

2.6966 

2.6966 

1.3207 

2.6966 

2.6966 

2.6966 

15.7365 

18.8194 

2.6966 

2.6966 

15.7365 

1.3207 

15.7365 

18.8194 

25.3207 

25.3207 


25.3207 
25.3207 
25  3207 
18.8194 
18.8194 
15.7365 
16.1823 
1.1079 
16,1823 

25.3207 


$854,32 

$60,15 

$9,12 

$146.40 
$1,021.69 
$1,021.69 
$1,374.64 
$1,021.69 
$1,374.64 
$1,374.64 
$1,374.64 
$1,374.64 
$1,374.64 


$1,374.64 
$2,106  70 
$2,106.70 
$1,374.64 
$1,374.64 

$1^374.64 


$1,374.64 

$1,374.64 
$1,374.64 

$1,021.69 

$1,021.69 

$1,021.69 

$146.40 

$146.40 

$71.70 

$146.40 

$146.40 

$146.40 

$854.32 

$1,021.69 

$146.40 

$146.40 

$854.32 

$71.70 

$854.32 

$1,021.69 

$1,374.64 

$1,374.64 


$1,374.64 

$1,374.64 

$1,374.64 

$1,021.69 

$1,021.69 

$854,32 

$878,52 

$60.15 

$878.52 

$1,374.64 


$171.13 


$2.65 

$39.11 
$397.84 
$397.84 
$483.80 
$397.84 
$483.80 
$483.80 
$483.80 
$483.80 
$483.80 


$483.80 

$1,032.28 

$1,032.28 

$483.80 

$483.80 


$483.80 

$483  80 
$483.80 

$397.84 

$397.84 

$397.84 

$39.11 

$39.11 

$16.70 

$39.11 

$39.11 

$39.11 

$171.13 

$397,84 

$39.11 

$39.11 

$171.13 

$16.70 

$171.13 

$397.84 

$483  80 

$483.80 


$483.80 
$483.80 
$483.80 
$397,84 
$397,84 
$171,13 
$338.23 

$338.23 

$483^80 


$170,86 

$12,03 

$1,82 

$29.28 

$204.34 

$204  34 

$274.93 

$204.34 

$274.93 

$274.93 

$27493 

$274.93 

$274.93 


$274,93 

$421.34 
$421  34 
$274.93 
$274.93 


$274.93 


$274.93 


$274.93 
$274.93 


$204.34 

$204.34 

$204  34 

$29.28 

$29.28 

$14.34 

$29.28 

$29.28 

$29.28 

$170.86 

$204.34 

$29.28 

$29.28 

$170.86 

$14.34 

$170.86 

$204.34 

$274.93 

$274.93 


$274.93 
$274.93 
$274.93 
$204.34 
$204,34 
$170,86 
$175.70 
$12.03 
$175.70 

$274.93 


CPT  codes  and  descriplions  only  are  copyright  American  Medical  Assoealion.  All  Rights  Reserved.  ApplicatHe  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  tights  reserved. 
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CPT/ 
HCPCS 


58152 

58180 

58200 

58210 

58240 

58260 

58262 

58263 

58267 

58270 

58275 

58280 

58285 

58290 

58291 

58292 

58293 

58294 

58300 

58301 

58321 

58322 

58323 

58340 

58345 

58346 

58350 

58353 

58400 

58410 

58520 

58540 

58545 

58546 

58550 

58552 

58553 

58554. 

58555, 

58558. 

58559. 

58560. 

58561  . 

58562. 

58563. 

58578. 

58579. 

58600. 

58605  . 

58611  . 

58615  . 

58660. 

58661  . 

58662  . 
58670. 

58671  . 

58672  . 
58673. 
58679  . 
58700  . 
58720  . 
58740. 
58750. 
58752  . 
58760  . 
58770. 


Status 
iKJicator 


C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

C 

E 

T 

T 

T 

T 

N 

T 

T 

T 

T 

C 

C 

c 
c 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

C 

C 

T 

T 

T 

T 

T  , 

T  , 

T  , 

T 

T 

C 

C 

C 

C  . 

C 

C  . 

C 


CPT  codes  and 
CopyrigM  Amencal) 
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B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


Condition 


Description 


TotaJ  hysterectomy 

Partial  hysterectomy  

Extensive  hysterectomy  

Extensive  hysterectomy  

Removal  of  pelvis  contents 

Vaginal  hysterectomy 

Vag  hyst  including  t/o  

Vag  hyst  w/t/o  &  vag  repair  

Vag  hyst  w/urinary  repair 

Vag  hyst  w/enterocele  repair 

Hysterectomy/revise  vagina 

Hysterectomy/revise  vagina 

Extensive  hysterectomy  

Vag  hyst  complex 

Vag  hyst  inci  t/o,  complex 

Vag  hyst  t/o  &  repair,  compi  

Vag  hyst  w/uro  repair,  compI 

Vag  hyst  w/enterocele,  compI  .-. 

Insert  intrauterine  device  

Remove  intrauterine  device  

Artificial  insemination 

Artificial  insemination  

Sperm  washing  

Catheter  for  hysterography  

Reopen  fallopian  tube 

Insert  heyman  uteri  capsule 

Reopen  fallopian  tube 

Endometr  ablate,  thennal  

Suspension  of  uterus  

Suspension  of  uterus  

Repair  of  ruptured  uterus 

Revision  of  uterus  .' 

Laparoscopic  myomectomy  

Laparo-myomectomy,  complex 

Laparo-asst  vag  hysterectomy 

Lajiaro-vag  hyst  ind  t/o  

Laparo-vag  hyst,  complex 

Laparo-vag  hyst  w/t/o,  compI 

Hysteroscopy,  dx,  sep  proc  

Hysteroscopy,  biopsy 

Hysteroscopy,  lysis 

Hysteroscopy,  resect  septum  

Hysteroscopy,  remove  myoma  

Hysteroscopy,  remove  fb  

Hysteroscopy,  ablation 

.  Laparo  proc,  uterus 

Hysteroscope  procedure 

Division  of  fallopian  tube 

Division  of  fallopian  tutie 

Ligate  oviduct(s)  add-on  

Occlude  fallopian  tube(s)  

Laparoscopy,  lysis  

Laparoscopy,  remove  adnexa  

Laparoscopy,  excise  lesions 

Laparoscopy,  tubal  cautery 

Laparoscopy,  tutwl  block 

Laparoscopy,  fimbrioplasty  

Laparoscopy,  salpingostomy  

Laparo  proc,  oviduct-ovary  

Removal  of  fallopian  tube  

Removal  of  ovary/tube(s) 

Revise  fallopian  tube(s)  

Repair  oviduct  

Revise  ovarian  tube(s) 

Remove  tubal  obstruction  

Create  new  tubal  opening, 


APC 


Relative 
weight 


0189 
0197 
0197 
0197 

0194 
0193 
0194 
0195 


0130 
0131 
0132 
0131 
0131 
0131 
0190 
0190 
0190 
0387 
0387 
0190 
0387 
0130 
0190 
0194 


0194 
0131 
0131 
0131 
0131 
0131 
0131 
0131 
0130 


Payment 
rate 


1.3207 
5.1958 
5.1958 
5.1958 

18.8194 
15.7365 
18.8194 
25.3207 


32.5959 
40.8955 
56.6318 
40.8955 
40.8955 
40.8955 
19.8088 
19.8088 
19.8088 
28.5174 
28.5174 
19.8088 
28.5174 
32.5959 
19.8088 
18.8194 


18.8194 
40.8955 
40.8955 
40.8955 
40.8955 
40.8955 
40.8955 
40.8955 
32.5959 


dfl  scnptions 


only  are  copyrigW  American  Medical  Association.  All  Rights  Resafved.  Applicable  FARS/DFARS  Apply. 
Dental  Association  All  nghts  reserved. 


$71.70 
$282.07 
$282.07 
$282.07 

$1,021.69 

$854.32 

$1,021  69 

$1,374.64 


$1,769.60 
$2,220.18 
$3,074.48 
$2,220.18 
$2,220.18 
$2,220.18 
$1,075.40 
$1,075.40 
$1,075.40 
$1,548.18 
$1,548.18 
$1,075.40 
$1,548.18 
$1,769.60 
$1,075.40 
$1,021.69 


$1,021.69 
$2,220.18 
$2,220.18 
$2,220.18 
$2,220.18 
$2,220.18 
$2,220.18 
$2,220.18 
$1,769.60 


National 
unadjusted 
copayment 


$16.70 


$397.84 
$171.13 
$397.84 
$483.80 


Minimum 
unadjusted 
copayment 


$14.34 
$56.41 
$56.41 
$56.41 


$204.34 
$170.86 
$204.34 
$274.93 


$659.53 

$353.92 

$1,001.89 

$444.04 

$1,239.22 

$614.90 

$1,001.89 

$444.04 

$1,001.89 

$444.04 

$1,001.89 

$444.04 

$424.28 

$215.08 

$424.28 

$215.08 

$424.28 

$215.08 

$660.84 

$309.64 

$660.84 

$309.64 

$424.28 

$215.08 

$660.84 

$309.64 

$659.53 

$353.92 

$424.28 

$215  08 

$397.84 

$204.34 

$397.84 

$204.34 

$1,001.89 

$444.04 

$1,001.89 

$444.04 

$1,001.89 

$444.04 

$1,001.89 

$444.04 

$1,001.89 

$444.04 

$1,001.89 

$444.04 

$1,001.89 

$444.04 

$659.53 

$353.92 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayn)ent 


58800 
58805 
58820 
58822 
58823 
58825 
58900 
58920 
58925 
58940 
58943 
58950 
58951 
58952 
58953 
58954 
58960 
58970 
58974 
58976 
58999 
59000 
59001 
59012 
59015 
59020 
59025 
59030 
59050 
59051 
59100 
59120 
59121 
59130 
59135 
59136 
59140 
59150 
59151 
59160 
59200 
59300 
59320 
59325 
59350 
59400 
59409 
59410 
59412 
59414 
59425 
59426 
59430 
59510 
59514 
59515 
59525 
59610 
59612 
59614 
59618 
59620 
59622 
59812 
59820 
59821 


T 
C 
T 
C 
T 
C 
T 
T 
T 
C 
C 
C 
C 

c 
c 
c 
c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
E 
E 
C 
C 
C 

c 
c 
c 
c 

T 
T 
T 
T 
T 
T 

e 
c 

E 
T 
E 
T 
T 
E 
E 
E 
E 
C 
E 
C 
E 
T 
E 
E 
C 
E 
T 
T 
T 


Drainage  of  ovarian  cyst(s)  .... 
Drainage  of  ovarian  cyst(s)  .... 
Drain  ovary  abscess,  open  .... 
Drain  ovary  abscess,  percut  .. 
Drain  pelvic  abscess,  percut .. 

Transposition,  ovary(s)  

Biopsy  of  ovary(s)  

Partial  removal  of  ovary(s) 

Removal  of  ovarian  cyst(s)  .... 

Removal  of  ovary(s) 

Removal  of  ovary(s) 

Resect  ovarian  malignancy  .... 
Resect  ovarian  malignancy  .... 
Resect  ovarian  malignancy  .... 
Tah,  rad  dissect  for  debulk  .... 
Tah  rad  debulk/lymph  remove 

Exploration  of  abdomen 

Retrieval  of  oocyte  

Transfer  of  embryo  

Transfer  of  embryo  .„ 

Genital  surgery  procedure  

Amniocentesis,  diagnostk:  

Amniocentesis,  tfierapeutk;  .... 
Fetal  cord  puncture,prenatal  .. 

Chorion  biopsy  

Fetal  contract  stress  test  

Fetal  non-stress  test  , 

Fetal  scalp  bkxxj  sample 

Fetal  monitor  w/report 

Fetal  monitor/interpret  only  .... 

Remove  uterus  lesion  

Treat  ectopic  pregnancy  

Treat  ectopic  pregnancy 

Treat  ectopic  pregnancy  

Treat  ectopk;  pregnancy  

Treat  ectopk:  pregnancy  ..., 

Treat  ectopic  pregnancy  , 

Treat  ectopk:  pregnancy  

Treat  ectopk:  pregnancy  

D  &  c  after  delivery  

Insert  cen^cal  dilator 

Episiotomy  or  vaginal  repair  .. 

Revision  of  cervix 

Revision  of  cervix , 

Repair  of  uterus  , 

Obstetrical  care 

Obstetrical  care 

Obstetrical  care 

•Antepartum  manipulatk>n 

Deliver  placenta  

Antepartum  care  only 

Antepartum  care  only 

Care  after  delivery  

Cesarean  delivery  

Cesarean  delivery  only  

Cesarean  delivery  

Remove  uterus  after  cesarean 

Vljac  delivery  

Vbac  delivery  only 

Vbac  care  after  delivery 

Attempted  vbac  delivery  

Attempted  vt)ac  delivery  only  .. 

Attempted  vbac  after  care  

Treatment  of  miscarriage  

Care  of  miscarriage  

Treatment  of  miscaniage 


0195 

0195 

0193 

0195 
0195 
0195 


0194 
0197 
0197 
0191 
0198 
0198 
0198 
0198 
0198 
0198 
0198 


0131 
0131 
0196 
0189 
0193 
0194 


0199 

0700 
0199 


0199 


0201 
0201 
0201 


25.3207 

25.3207 

15.7385 

25.3207 
25.3207 
25.3207 


18.8194 
5.1958 
5.1958 
0.1679 
1.3718 
1.3718 
1.3718 
1.3718 
1.3718 
1.3718 
1.3718 


40.8955 
40.8955 
16.1823 
1.3207 
15.^365 
18.8194 


16.8630 

2.4359 
16.8630 


16.8630 


17.2803 
17.2803 
17.2803 


$1,374.64 

$1,374.64 

$854.32 

$1,374.64 
$1,374.64 
$1,374.64 


$1,021.69 

$282.07 

$282.07 

$9.12 

$74.47 

$74.47 

$74.47 

$74.47 

$74.47 

$74.47 

$74.47 


$2,220.18 
$2,220.18 

$878.52 
$71.70 

$854.32 
$1,021.69 


$915.48 

$132.24 
$915.48 


$915.48 


$938.13 
$938.13 
$938.13 


$483.80 
$483^80 


$171.13 


$483.80 
$483.80 
$483.80 


$397.84 


$2.65 
$32.19 
$32.19 
$32.19 
$3219 
$32.19 
$32.19 
$32.19 


$1,001.89 

$1,001.89 

$338.23 

$16.70 

$171.13 

$397.84 


^37.03 


$329.65 

$329.65 
$329.65 


$274.93 
$27493 


$170  86 


$274.93 
$274.93 
$274.93 


$204.34 
$58.41 
$56.41 
$1.82 
$14.89 
$14.89 
$14.89 
$14.89 
$14.89 
$14.89 
$14.89 


$444  04 
$444.04 
$175.70 
$14.34 
$170.86 
$204.34 


$183.10 


$26.45 
$183.10 


$183.10 


$187.63 

$187.63 
$187.63 


OPT  codes  and  descriptions  only  are  copyrigtit  American  Medical  Association.  All  ffights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  AP  rights  resen«d 
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Addenc 

)UM 

B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

if 

>tatus 
dtcator 

Condition 

Description 

APC 

Relative 

weight 

Payment 
rate 

Natkjnal 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

59830 

C 

T 
T 
C 
C 

c 
c 
c 
c 

T 
T 
T 
T 
T 
T 
T 
T 
T 
T 
T  . 
T  . 
T  . 
T  . 
T  . 
C  . 
T  . 
C  . 
C  . 
T  . 
T  . 
T  . 
C  . 
C  . 
T  . 
C  . 
C  . 
c . 
c  . 
c . 
c . 
c . 
c . 
T  . 
T  . 
T  . 
T  . 
T  . 
T  .. 
T  .. 
T  .. 
T  . 

Treat  uteais  infection 

0200 
0200 

0198 
0201 
0194 
0130 
0196 
0252 
0004 
0004 
0114 
0114 
0114 
0114 
0114 
0114 
0256 

0256 

0114 
0114 
0256 

6022 

0130 
0114 
0212 
0212 
0212 
0212 
0212 
0212 
0212 

"V— 

0224 

59840 

Abortion 

18.3633 
18.3633 

$996.93 
$996.93 

$307.83 
$307.83 

$199.39 
$199.39 

59841  

- 

Abortion 

59850  

Abortion  

59851  

59852  

59855  

Abortion 

Abortion 

Atx}rtlon  



59856  

Abortion 

59857  



Abortion  

Abortion  (mpr)  

Evacuate  mole  of  uterus 

Remove  cerclage  suture 

59866  

1.3718 

17.2803 

18.8194 

32.5959 

1.3718 

6.5416 

1.5774 

1.5774 

37.3583 

37.3583 

37.3583 

37.3583 

37.3583 

37.3583 

35.0866 

$74.47 

$938.13 

$1,021.69 

$1,769.60 

$74.47 
$355.14 

$85.64 

$85.64 
$2,028.14 
$2,028.14 
$2,028.14 
$2,028.14 
$2,028.14 
$2,028.14 
$1,904.82 

$32.19 
$329.65 
$397.84 
$659.53 

$32.19 
$113.41 

$22.10 

$22.10 
$485.91 
$485.91 
$485.91 
$485.91 
$485.91 
$485.91 

$14.89 

$187.63 

$204.34 

$353.92 

$14.89 

$71.03 

$17.13 

$17.13 

$405.63 

$405.63 

$405.63 

$405.63 

$405.63 

$405.63 

$380.96 

59870  

59871  ...... 

59898  

■■••- 

Laparo  proc,  ob  care/deliver 

59899  

Maternity  care  procedure 

Drain  thyroid/tongue  cyst   ... 

60000  

60001  

Aspirate/inject  ttiyriod  cyst 

Biopsy  of  thyroid 

60100  

60200  

» 

Remove  thyroid  lesion 

60210  

Partial  thyroid  excision 

60212  

Partial  thyroid  excision 

60220 

Partial  removal  of  thyroid 

60225  

Partial  removal  of  thyroid 

60240  

Removal  of  thyroid 

60252  

Removal  of  thyroid  

60254  

Extensive  thyroid  surgery  

Repeat  thyroid  surgery  

60260 

35.0866 

$1,904.82 

$380.96 

60270  

Removal  of  thyroid 

60271  

' 

Removal  of  thyroid 

60280 

Remove  thyroid  duct  lesion 

37.3583 
37.3583 
35.0866 

$2,028.14 
$2,028.14 
$1,904.82 

$485.91 
$485.91 

$405.63 
$405.63 
$380.96 

60281  

Remove  thyroid  duct  lesion 

60500  

Explore  parathyroid  glands  

60502  

Re-explore  parathyroids 

60505  

V 

Explore  parathyroid  glands  

Autotransplant  parathyroid 

Removal  of  thymus  gland  



$354.45 

60512  

60520  

18.6725 

$1,013.71 

$202.74 

60521  

Removal  of  thymus  gland  

60522  

Removal  of  thymus  gland  

60540  

Explore  adrenal  gland  

Explore  adrenal  gland 

Remove  carotid  body  lesion  

60545  

60600 

60605  ....... 

Remove  carotid  body  lesion  

60650  

Laparoscopy  adrenalectomy 

60659  

"Laparo  proc,  endocrine 

Endocrine  surgery  procedure 

32.5959 
37.35a3 
2.9989 
2.9989 
2.9989 
2.9989 
2.9989 
2.9989 
2.9989 

$1,769.60 
$2,028.14 
$162.81 
$162.81 
$162.81 
$162.81 
$162.81 
$162.81 
$162.81 

$659.53 
$485.91 
$74.92 
$74.92 
$74.92 
$74.92 
$74.92 
$74.92 
$74.92 

$353.92 
$405.63 
$32.56 
$32.56 
$32.56 
$32.56 
$32.56 
$32.56 
$32.56 

60699  

61000  

Remove  cranial  cavitv  fluid 

61001  

Remove  cranial  cavitv  fluid 

61020  

Remove  brain  cavitv  fluid 

61026  

Injection  Into  brain  canal 

61050  

Remove  brain  canal  fluid 

61055  

Injection  into  brain  canal 

Brain  canal  shunt  procedure 

61070  

61105  

c 

Twist  drill  hole  

61107  

61108  

61120  

c .. 
c .. 
c . 

Drill  skull  for  implantation 

Drill  skull  for  drainage  

Burr  hole  for  puncture 

Pierce  skull  for  biopsy 

61140  

c . 

61150  

c .. 



Pierce  skull  for  drainage  

Pierce  skull  for  drainage  

Pierce  skull  &  remove  clot  

Pierce  skull  for  drainage 

Pierce  skull,  implant  device  

■1 

${846!7b 

61151  

61154  

61156  

61210  

c .. 
c .. 
c .. 
c .. 
T  .. 

c. 

c .. 
c .. 
c .. 

$453^41 


61215  

Insert  brain-fluid  devk:e 

34.0161 

$369.34 

61250  

61253  

61304  

61305  

••^• 

Pierce  skull  &  explore 

Pierce  skull  &  explore 

Open  skull  for  exploration 

Open  skull  for  expkjration  

CPTcodesa 
CopyiightArTi 

encan 

:nptions  only  are  copynght  An 
Dental  Association  All  rights 

leiican  Medical  Association.  AM  Rights  Reserved  Appt 
eserved 
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* 

Federal  Register /Vol.  68,  No.  155 /Tuesday,  August  12,  2003  /  Proposed  Rules 


48101 


ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 

Status 

HCPCS, 

indk^tor 

61312  

C  

61313  

C  

61314 

C 

61315  ...... 

C 

61316  

n 

61320  

C 

61321  

C  

61322  

C  

61323  

C 

61330  

T  

61332  

C  : 

61333  

C 

61334  

C 

61340  

C 

61343  

C  

61345  

C  „ 

61440  

C 

61450  

C 

61458  

C 

61460  

C 

61470  

C 

61480  

C 

61490  

C 

61500  

C 

61501  

C 

61510  

C  

61512  

C 

61514  

C 

61516  

c 

61517 

N  

61518 

C 

61519  

C  

61520  

C 

61521  

C 

61522  

C 

61524  

C  

61526  

c 

61530  ....... 

c 

61531  

c 

61533  

c 

61534  

c 

61535  

c 

61536  

c 

61538 

c 

61539  

c 

61541  

c 

61542 

c 

61543  

c 

61544  

c 

61545  

c :.... 

61546  

c 

61548  

c 

61550  

c 

61552  

c 

61556  

c 

61557  

c 

61558  

c 

61559  

c 

61563  

c 

61564  

c 

61570  

c 

61571  

c 

61575  

c 

61576  

c 

61580 

c 

61581  

c 

Conditk>n 


Description 


APC 


0256 


Relative 
weight 


35.0866 


Payment 
rate 


Open  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage  

Open  skull  for  drainage  

Impit  cran  bone  flap  to  abdo 

Open  skull  for  drainage  

Open  skull  for  drainage  

Decompressive  craniotomy 

Decompressive  lobectomy 

Decompress  eye  socket  

Explore/biopsy  eye  socket  

Explore  ort)ifremove  lesion  

Explore  orbit/remove  object  

Relieve  cranial  pressure 

Incise  skull  (press  relief)  

Relieve  cranial  pressure  

Incise  skull  for  surgery 

lrK:ise  skull  for  surgery 

Incise  skull  for  brain  wound  

Incise  skull  for  surgery  .: 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Removal  of  skull  lesion , 

Renrove  infected  skull  bone 

Removal  of  brain  lesion  

Remove  brain  lining  lesk)n  

Removal  of  brain  abscess  

Removal  of  brain  leskxi  

ImpIt  brain  chemotx  add-on  

Removal  of  brain  lesion  

Remove  brain  linirjg  lesion  

Removal  of  brain  lesion  

Removal  of  brain  lesion  

Removal  of  brain  abscess  

Removal  of  brain  lesk)n  

Removal  of  brain  lesk)n  

Renroval  of  brain  lesion 

Implant  brain  electrodes  

Implant  brain  electrodes  

Removal  of  brain  lesion  

Remove  brain  electrodes 

Removal  of  brain  lesion  

Removal  of  brain  tissue  

Removal  of  brain  tissue 

InciSKjn  of  brain  tissue 

Removal  of  brain  tissue 

Removal  of  brain  tissue  

Remove  &  treat  brain  lesk>n  

Excision  of  brain  tumor  

Ramoval  of  pituitary  gland  

Removal  of  pituitary  gland  

Release  of  skull  seams 

Release  of  skull  seams 

Incise  skull/sutures 

Incise  skull/sutures 

Excision  of  skull/sutures  

Excision  of  skull/sutures  

Excision  of  skull  tumor 

Excision  of  skull  tumor 

Remove  foreign  body,  brain  

Incise  skull  for  brain  wound  

Skull  base/brainstem  surgery  

Skull  base/brainstem  surgery  

Craniofacial  approach,  skull 

Craniofacial  approach,  skull 

OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copyright  Aniencan  Denial  Association  All  rights  reserved 


$1,904.82 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$380.96 
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Addendum  E  .—Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Satus 
incicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


61582 
61583 
61584 
61585 
61586 
61590 
61591 
61592 
61595 
61596 
61597 
61598 
61600 
61601 
61605 
61606 
61607 
61608 
61609 
61610 
61611 
61612 
61613 
61615 
61616 
61618 
61619 
61623 
61624 
61626 
61680 
61682 
61684 
61686 
61690 
61692 
61697 
61698 
61700 
61702 
61703 
61705 
61708 
61710 
61711 
61720 
61735 
61750 
61751 
61760 
61770 
61790 
61791 
61793 
61795 
61850 
61860 
61862 
61870 
61875 
61880 
61885 
61886 
61888 
62000 
62005 


Craniofacial  approach,  skull  .... 
Craniofacial  approach,  skull  .... 
OrtJitocranial  approach/skull  ... 
Orbitocranlal  approach/skull  ... 

Resect  nasopharynx,  skull  

Infratemporal  approach/skull  ... 
Infratemporal  approach/skull  ... 
Ort)i1ocranial  approach/skull  ... 
Transtemporal  approach/skull  . 
Transcochlear  approach/skull  . 
Transcondylar  approach/skull  . 
Transpetrosal  approach/skull  .. 
Resect/excise  cranial  lesion  ... 
Resect/excise  cranial  lesion  ... 
Resect/excise  cranial  lesion  ... 
Resect/excise  cranial  lesion  ... 
Resect/excise  cranial  leskxi  ... 
Resect/excise  cranial  lesion  ... 

Transect  artery,  sinus  

Transect  arlery,  sinus  

Transect  artery,  sinus  

Transect  artery,  sinus  

Remove  aneurysm,  sinus  

Resect/excise  lesk>n,  skull 

Resect/excise  leskxi,  skuH 

Repair  dura  

Repair  dura  

Endovasc  tempory  vessel  ocd 
Occluskxi/embolizatkxi  cath  ... 
Transcath  occlusion,  non-ens  . 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery  

Brain  aneurysm  repr,  complx  .. 
Brain  aneurysm  repr,  complx  .. 
Brain  aneurysm  repr,  simple  ... 

Inner  skull  vessel  surgery  

Clamp  neck  artery 

Revise  circulatkin  to  head  

Revise  circulation  to  head  

Revise  circulation  to  head  

Fuskjn  of  skull  arteries 

Incise  skull/brain  surgery  

Incise  skull/brain  surgery  

IrKise  skuH/brain  t)iopsy 

Brain  biopsy  w/  ct/mr  gukle  .... 

Implant  brain  electrodes  

Incise  skull  for  treatment 

Treat  trigeminal  nerve 

Treat  trigeminal  tract 

Focus  radiation  beam  

Brain  surgery  using  computer . 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neurostimul,  subcort ... 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 
Implant  neurostim  one  array  ... 

Implant  neurostim  arrays  .^ 

Revise/remove  neuroreceiver  . 

Treat  skull  fracture  

Treat  skull  fracture  


1555 
0061 


34.8355 


$1,650.00 
$1,891.18 


0220 
0204 

0302 


16.5293 
2.2209 

6.1992 


$897.36 
$120.57 

$336.55 


$330.00 
$378.24 


$40.13 
$127.49 


$179.47 
$24.11 


$67.31 


0687 
0222 
0222 
0688 


19.9913 
188.7735 
188.7735 

42.5880 


$1,085.31 
$10,248.32 
$10,248.32 

$2,312.06 


$499.24 
$1,132.91 


$217.06 
$2,049.66 
$2,049.66 

$462.41 


OPT  codes  and 
CopyrisW 


dej  Tipflons 


A/nencan  Dental 


only  are  copyright  American  Medical  Association  AN  Rights  Reserved  Appflcabto  FARS/DFARS  Apply. 
Association  Ail  rights  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004T-Continued 


CPT/ 
HCPCS 


62010 

62100 

62115 

62116 

62117 

62120 

62121  . 

62140. 

62141  , 

62142. 

62143. 

62145. 

62146. 

62147  . 

62148. 

62160. 

62161  . 

62162  . 
62163. 

62164  . 

62165  . 
62180. 
62190. 
62192  . 
62194. 
62200. 
62201  . 
62220. 
62223  . 
62225  . 
62230. 
62252  . 
62256. 
62258  . 
62263.. 
62264.. 

62268  .. 

62269  .. 

62270  .. 

62272  .. 

62273  .. 

62280  .. 

62281  .. 

62282  .. 
62284  .. 
62287  .. 
62290.. 

62291  .. 

62292  .. 
62294.. 

62310  .. 

62311  .. 
62318  .. 
62319.. 
62350.. 
62351  .. 
62355.. 

62360  .. 

62361  .. 
62362.. 
62365... 
62367  .. 
62368... 
63001  ... 
63003;.. 
63005... 


Status 
indicator 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 

N 

N 

C 

C 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

T  . 

C  . 

C  . 

C  . 

C  . 

T  . 

T  . 

S  . 

C  . 

C  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

N  . 

T  ., 

N  .. 

N  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

S  .. 

S  .. 

T  .. 

T  .. 

T  .. 


Condition 


Description 


Treatment  of  fiead  injury 

Repair  brain  fluid  leakage 

Reduction  of  skull  defect  

Reduction  of  skull  defect  

Reduction  of  skull  defect  

Repair  skull  cavity  lesion  

Incise  skull  repair 

Repair  of  skull  defect  

Repair  of  skull  defect  

Remove  skull  plate/fleip 

Replace  skull  plate/flap 

Repair  of  skull  &  brain  

Repair  of  skull  with  graft 

Repair  of  skull  with  graft  

Retr  bone  flap  to  fix  skull  

Neuroendoscopy  add-on 

Dissect  brain  w/scope  

Remove  colloid  cyst  w/scope  . 
Neuroendoscopy  w/fb  removal 
Remove  brain  tumor  w/scope  . 
Remove  pituit  tumor  w/scope  .. 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt  

Replace/irrigate  catheter 

Establish  brain  cavity  shunt  

Establish  brain  cavity  shunt  

Establish  brain  cavity  shunt  

Establish  brain  cavity  shunt 

Replace/irrigate  catheter 

Replace/revise  brain  shunt  

Csf  shunt  reprogram  

Remove  brain  cavity  shunt  

Replace  brain  cavity  shunt  

Lysis  epidural  adhesions  

Epidural  lysis  on  single  day  

Drain  spinal  cord  cyst  

Needle  biopsy,  spinal  cord  

Spinal  fluid  tap,  diagnostk: 

Drain  cerebro  spinal  fluid 

Treat  epidural  spine  lesion  

Tieat  spinal  cord  lesion  

Treat  spinal  cord  lesion  

Treat  spinal  canal  lesion 

Injection  for  myelogram  

Percutaneous  diskectomy 

Inject  for  spine  disk  x-ray 

Inject  for  spine  disk  x-ray 

Injection  into  disk  lesion 

Injection  into  spinal  eulery 

Inject  spine  c/t 

Inject  spine  l/s  (cd) 

Inject  spine  w/cath,  c/l  

Inject  spine  w/cath  l/s  (cd)  

Implant  spinal  canal  cath  

Implant  spinal  canal  cath  

Remove  spinal  canal  catheter  .. 

Insert  spine  infusion  device  

Implant  spine  InfuskKi  pump 

Implant  spine  infusion  pump 

Remove  spine  infusion  devrce  .. 
Analyze  spine  infusion  pump  .... 
Analyze  spine  infusion  pump  .... 

Removal  of  spinal  lamina  

Removal  of  spineil  lamina  

Removal  of  spinal  lamina  


APC 


Relative 
weight 


0121 


0122 
0224 
0691 


0203 
0203 
0212 
0005 
0206 
0206 
0206 
0207 
0207 
0207 


0220 


0212 
0212 
0206 
0206 
0206 
0206 
0223 
0208 
0203 
0226 
0227 
0227 
0203 
0691 
0691 
0208 
0208 
0208 


Payment 
rate 


2.2058 


8.4398 

34.0161 

2.9894 


11.8511 
11.8511 
2.9989 
3.3675 
5.2584 
5.2584 
5.2584 
6.5998 
6.5998 
6.5998 


16.5293 


2.9989 

2.9989 

5.2584 

5.2584 

5.2584 

5.2584 

26.0352 

40.6521 

11.8511 

159.6795 

163.6124 

163.6124 

11.8511 

2.9894 

2.9894 

40.6521 

40.6521 

40.6521 


National 
unadjusted 
copayment 


$119.75 


$458.19 

$1,846.70 

$162.29 


$643.38 
$643.38 
$162.81 
$182.82 
$285.47 
$285.47 
$285.47 
$358.30 
$358.30 
$358.30 

$897.36 


$162.81 

$162.81 

$285.47 

$285.47 

$285.47 

$28547 

$1,413.42 

$2,206  96 

$643  38 

$8,668.84 

$8,882.35 

$8,882.35 

$643.38 

$162.29 

$162.29 

$2,206  96 

$2,206.96 

$2,206.96 


$43.80 


$93.97 

$453.41 
$81.14 


$276.76 

$276.76 

$74.92 

$71.59 

$75.55 

$75.55 

$75.55 

$123.69 

$123.69 

$123.69 


$74.92 
$74.92 
$75.55 
$75.55 
$75.55 
$75.55 


$276.76 


$27676 
$81.14 
$81.14 


Minimum 
unadjusted 
copayment 


$23.95 


$91.64 

$369.34 

$32.46 


$128.68 
$128.68 
$32.56 
$36.56 
$57.09 
$57.09 
$57.09 
$71.66 
$71.66 
$71.66 


$179.47 


$32.56 

$32.56 

$57.09 

$57.09 

$57.09 

$57.09 

$282.68 

$441.39 

$128.68 

$1,733.77 

$1,776.47 

$1,776.47 

$128.68 

$32  46 

$32.46 

$441.39 

$441.39 

$441.39 


CPT  codes  and  desoiptions  only  are  copyright  American  Medical  Association.  AH  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 


Satus 
incicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


63011 
63012 
63015 
63016 
63017 
63020 
63030 
63035 
63040 
63042 
63043 
63044 
63045 
63046 
63047 
63048 
63055 
63056 
63057 
630«4 
63066 
63075 
63076 
63077 
63078 
63081 
63082 
63085 
63086 
63087 
63088 
63090 
63091 
63170 
63172 
63173 
63180 
63182 
63185 
63190 
63191 
63194 
63195 
63196 
63197 
63198 
63199 
63200 
63250 
63251 
63252 
63265 
63266 
63267 
63268 
63270 
63271 
63272 
63273 
63275 
63276 
63277 
63278 
63280 
63281 
63282 


Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Neck  spine  disk  surgery  

Low  back  disk  surgery  

Spinal  disk  surgery  add-on  

Laminotomy,  single  cervk^al 

Laminotomy,  single  lumbar 

Laminotomy,  addl  cervical  

Laminotomy,  addl  lumbar  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Removal  of  spinal  lamina  

Remove  spinal  lamina  add-on  . 

Decompress  spinal  cord  

Decompress  spinal  cord  

Decompress  spine  cord  add-on 

Decompress  spinal  cord  

Decompress  spine  cord  add-on 

Neck  spir)e  disk  surgery  

Neck  spine  disk  surgery  

Spine  disk  surgery,  ttwrax  

Spine  disk  surgery,  thorax  

Removal  of  vertebral  body 

Remove  vertebral  body  add-on 

Removal  of  vertebral  body 

Remove  vertebral  body  add-on 

Removal  of  vertebral  body 

Remove  vertebral  body  add-on 

Renrwval  of  vertebral  body 

Remove  vertebral  body  add-on 

Incise  spinal  cord  tTact(s) 

Drainage  of  spinal  cyst  

Drainage  of  spinal  cyst  

Revise  spinal  cord  ligaments  ... 
Revise  spinal  cord  ligaments  ... 

IrKise  spinal  column/nerves 

Incise  spinal  column/nerves 

Incise  spinal  column/nerves 

Irx^ise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

IrKise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Incise  spinal  column  &  cord 

Release  of  spinal  cord  

Revise  spinal  cord  vessels  

Revise  spinal  cord  vessels  

Revise  spinal  cord  vessels  

Excise  Intraspinal  leskm  

Excise  intraspinal  lesion  

Excise  intraspinal  lesk)n  

Excise  intraspinal  lesksn  

Excise  intraspinal  lesran  

Excise  intraspinal  lesion  

Excise  intraspinal  lesk>n  

Excise  Intraspinal  lesion 

Biopsy/excise  spinal  tumor 

Biopsy/excise  spinal  tumor  ...... 

Bk>psy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  


0208 
0208 
0208 
0208 
0208 
0208 
0208 
0208 
0208 
0208 


0208 
0208 
0208 
0206 
0208 
0208 
0208 
0208 
0208 


40.6521 
40.6521 
40.6521 
40.6521 
40.6521 
40.6521 
40.6521 
40.6521 
40.6521 
40.6521 


40.6521 
40.6521 
40.6521 
40.6521 
40.6521 
40.6521 
40.6521 
40.6521 
40.6521 


OPT  codas  and  daa^ripliorB  only  are  copyngM  American  Medkai  Asaodation.  Al  RigMs  Resatvod.  Applicable  FARS/DFARS  Apply. 
Copyright  AmaricanlOantaJ  Association.  Al  rights  reserved 


$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 


$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 
$2,206.96 


$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
$441.39 


$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
$441.39 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 


CPT/ 
HCPCS 


63283 

63285 

63286 

63287 

63290. 

63300 

63301  . 

63302. 

63303. 

63304. 

63305  . 

63306. 

63307. 

63308. 

63600. 

63610. 

63615. 

63650. 

63655. 

63660. 

63685. 

63688. 

63700. 

63702  . 

63704. 

63706. 

63707  . 

63709. 

63710  . 

63740.. 

63741  .. 

63744  .. 

63746  .. 

64400  .. 

64402.. 

64405.. 

64408.. 

64410  .. 

64412.. 

64413.. 

64415.. 

64416.. 

64417  .. 

64418  .. 
64420.. 
64421  .. 
64425.. 
64430.. 
64435.. 
64445  .. 
64446.. 
64447  ... 
64448.. 
64450  .. 
64470  ... 
64472  ... 

64475  .., 

64476  ... 

64479  ... 

64480  ... 

64483  ... 

64484  ... 
64505  ... 
64508... 
64510  ... 
64520  ... 


Status 
indicator 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 

T 

T  . 

T  , 

S  . 

S  . 

T  . 

T  . 

T  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

C  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 


Conditran 


Description 


Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Biopsy/excise  spinal  tumor  

Removal  of  vertebral  body 

Removal  of  vertebral  body , 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  body 

Removal  of  vertebral  txxJy 

Removal  of  vertebral  body 

Remove  vertebral  body  add-on 

Remove  spinal  cord  lesion  

Stimulation  of  spinal  cord  

Remove  lesion  of  spinal  cord  ... 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode  . 

Implant  neuroreceiver  

Revise/remove  neuroreceiver  ... 

Repair  of  spinal  herniation 

Repair  of  spinal  herniation 

Repair  of  spinal  hemiation 

Repair  of  spinal  herniation  

Repair  spinal  fluid  leakage  

Repair  spinal  fluid  leakage  

Graft  repair  of  spine  defect 

Install  spinal  shunt  

Install  spinal  shunt  

Revision  of  spinal  shunt 

Removal  of  spinal  shunt  

N  block  inj,  trigeminal  

N  block  inj,  facial ; 

N  block  inj,  occipital 

N  block  inj,  vagus  , 

N  block  inj,  phrenk: 

N  block  inj,  spinal  accessor 

N  block  inj,  cervical  plexus  

Injection  for  nerve  block 

N  block  cont  infuse,  b  plex  

N  block  inj,  axillary 

N  l>lock  inj,  suprascapular  

N  block  inj,  intercost,  sng  

N  block  inj,  intercost,  mit  

N  block  inj  ilio-ing/hypogi  

N  block  inj,  pudendal  

N  block  inj,  paracervical 

Injection  for  nerve  block 

N  bik  inj,  sciatic,  cont  inf 

N  block  inj  fem,  single  

N  block  inj  fem,  cont  inf 

N  block,  other  peripheral  

Inj  paravertebral  c/f  

Inj  paravertebral  c/t  add-on 

Inj  paravertebral  1/s  

Inj  paravertebral  l/s  add-on 

Inj  foramen  epidural  c/t  

Inj  foramen  epidural  add-on 

Inj  foramen  epidural  l/s  

Inj  foramen  epidural  add-on 

N  block,  spenopalatlne  gangi  

N  Ijlock,  carotid  sinus  s/p  

N  block,  stellate  ganglkm 

N  block,  lumbar/thoracic  ; 


APC 


Relative 
weight 


0220 
0220 
0220 
0225 
0225 
0687 
0222 
0688 


0228 

0228 

0109 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0207 

0207 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0204 

0207 

0207 

0207 

0207 

0207 

0207 

0207 

0207 

0204 

0204 

0207 

0207 


16.5293 
16.5293 
16.5293 
56.0375 
56.0375 
19.9913 
188.7735 
42.5880 


Payment 
rate 


51.1329 
51.1329 
7.7075 
2.2209 
2.2209 
2.2209 
2.2209 
2.2209 
22209 
2.2209 
2.2209 
2.2209 
2.2209 
2.2209 
6.5998 
6.5998 
2.2209 
2.2209 
2.2209 
2.2209 
2.2209 
2.2209  i 
2.2209 
2.2209 
6.5998 
6.5998 
6.5998 
6.5998 
6.5998 
6.5998 
6.5998 
6.5998 
2.2209 
2.2209 
6.5998 
6.5998 


$897.36 

$897.36 

$897.36 

$3,042.22 

$3,042.22 

$1,085.31 

$10,248.32 

$2,312.06 


$2,775.95 
$2,775.95 
$418.43 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$358.30 
$358.30 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$120.57 
$358.30 
$358.30 
$358.30 
$358.30 
$358.30 
$358.30 
$358.30 
$358.30 
$120.57 
$120.57 
$358.30 
$358.30 


National 
unadjusted 
copayment 


$499.24 
$1,1 32^91 


$621.80 
$621.80 
$131.49 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$123.69 
$123.69 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$40.13 
$123.69 
$123.69 
$123.69 
$123.69 
$123.69 
$123.69 
$123.69 
$123.69 
$40.13 
$40.13 
$123.69 
$T23.69 


Minimum 
unac^usted 
copayment 


$179.47 
$179.47 
$179.47 
$608.44 
$608.44 
$217.06 
$2,049.66 
$462.41 


$555.19 
$555.19 
$83.69 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$71.66 
$71.66 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$24.11 
$71.66 
$71.66 
$71.66 
$71.66 
$71.66 
$71.66 
$71.66 
$71.66 
$24.11 
$24.11 
$71.66 
$71.66 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  resen/ed 
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Addendum  E  .—Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Satus 
nc  icator 


Condition 


Description 


ARC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


64530 
64550 
.64553 
64555 
64560 
64561 
64565 
64573 
64575 
64577 
64580 
64581 
64585 
64590 
64595 
64600 
64605 
64610 
64612 
64613 
64614 
64620 
64622 
64623 
64626 
64627 
64630 
64640 
64680 
64702 
64704 
64706 
64712 
64713 
64714 
64716 
64718 
64719 
64721 
64722 
64726 
64727 
64732 
64734 
64736 
64738 
64740 
64742 
64744 
64746 
64752 
64755 
64760 
64761 
64763 
64766 
64771 
64772 
64774 
64776 
64778 
64782 
64783 
64784 
64786 
64787 


T 
A 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 

T 
T 
T 
T 
T 
T 
T 

T 

T 

T 

T 

T 

T 

T 

Ts 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

C 

c 

C 

T 
C 

c 

T 
T 
T 
T 
T 
T 
T 
T 
T 


N  block  in],  celiac  pelus 

Apply  neurostlmulator  

Implant  neuroelectrodes  „.. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Implant  neuroelectrodes  ».. 

Implant  neuroelectrodes  

Implant  neuroelectrodes  

Revise/remove  neuroelectrode 

Implant  neurorecelver  

Revise/remove  neurorecelver  .. 

Injection  treatment  of  nerve  

Injection  treatment  of  nerve  

Injection  treatment  of  nerve  

Destroy  nerve,  face  muscle  

Destroy  nen/e,  spine  muscle  ... 
Destroy  nerve,  extrem  muse  .... 

Injection  treatment  of  nerve  

Destr  paravertebri  nerve  1/s  

Destr  paravertebral  n  add-on  ... 

Destr  paravertebri  nerve  c/t  

Destr  paravertebral  n  add-on  ... 

Injection  treatment  of  nerve  

Injection  treatment  of  nerve  

Injection  treatment  of  nerve  

Revise  finger/toe  nen/e  

Revise  hand/foot  nerve 

Revise  ann/leg  nerve  

Revision  of  sciatic  nerve 

Revision  of  arm  nerve(s)  

Revise  low  back  nerve(s)  

Revision  of  cranial  nerve  

Revise  ulnar  nerve  at  eltx>w  .... 

Revise  ulnar  nerve  at  wrist  

Carpal  tunnel  surgery  

Relieve  pressure  on  nerve(s)  .. 

Release  foot/toe  nerve 

Intemal  nerve  revision  

Incision  of  brow  nerve 

Incision  of  cheek  nerve 

Incision  of  chin  nerve 

Incision  of  jaw  nerve  

Incision  of  tongue  nerve  

Incision  of  facial  nerve  

Incise  nerve,  back  of  head  

Incise  diaphragm  nerve  

IfKision  of  vagus  nerve 

IrKision  of  stomach  nerves  

Incisk)n  of  vagus  nerve 

Incision  of  pelvis  nerve  

IrKise  hip/thigh  nerve 

IrKise  hip/thigh  nerve 

Sever  cranial  nerve  

Incisk}n  of  spinal  nerve  

Remove  skin  nerve  lesran  

Remove  digit  nerve  lesion  

Digit  nerve  surgery  add-on 

Remove  limb  nerve  lesion  

Limb  nerve  surgery  add-on 

Remove  nerve  lesion  

Remove  sciatk;  nen/e  lesion  .... 
Implant  nerve  end  


0207 

0225 
0225 
0225 
0225 
0225 
0225 
0225 
0225 
0225 
0225 
0687 
0222 
0688 
0203 
0203 
0203 
0204 
0204 
0204 
0203 
0203 
0203 
0203 
0203 
0207 
0207 
0203 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 


0220 


0220 
0220 
0220 
0220 
0220 
0220 
0220 
0220 
0221 
0220 


6.5998 

56.0375 
56.0375 
56.0375 
56.0375 
56.0375 
56.0375 
56.0375 
56.0375 
56.0375 
56.0375 
19.9913 
188.7735 
42.5880 
11.8511 
11.8511 
11.8511 
2.2209 
2,2209 
2,2209 
11.8511 
11.8511 
11,8511 
11.8511 
11.8511 
6.5998 
6.5998 
11.8511 
16,5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 
16.5293 


16.5293 


16.5293 
16.5293 
16.5293 
16.5293 
16,5293 
16,5293 
16.5293 
16.5293 
25.8194 
16.5293 


$358.30 

$3,042.22 

$3,042.22 

$3,042.22 

$3,042.22 

$3,042,22 

$3,042.22 

$3,042.22 

$3,042,22 

$3,042.22 

$3,042,22 

$1,085.31 

$10,248.32 

$2,312.06 

$643.38 

$643,38 

$643,38 

$120.57 

$120,57 

$120.57 

$643.38 

$643.38 

$643.38 

$643,38 

$643,38 

$358.30 

$358.30 

$643,38 

$897,36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 

$897,36 

$897,36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 

$897.36 


$897.36 


$897.36 
$897.36 
$897.36 
$897.36 
$897.36 
$897.36 
$897.36 
$897.36 
$1,401.71 
$897.36 


$123.69 


$71.66 


CPTcodwand 
CcpyrlgfMAinencar 


doi  3lpllons  c 


only  are  copynght  Amencan  Medical  Association.  AH  Rights  Resenred.  Applicable  FARS/DFARS  Apply. 
Dental  /Association  All  nghts  reserved 


\- 


$499.24 


$1,132.91 

$276,76 

$276,76 

$276,76 

$40.13 

$40.13 

$40.13 

$276.76 

$276.76 

$276.76 

$276.76 

$276.76 

$123.69 

$123.69 

$276.76 


$463.62 


$608.44 
$608.44 
$608.44 
$608.44 
$608.44 
$608.44 
$608.44 
$608.44 
$608.44 
$608.44 
$217.06 
$2,049.66 
$462.41 
$128.68 
$128.68 
$128.68 
$24.11 
$24.11 
$24.11 
$128.68 
$128.68 
$128.68 
$128.68 
$128.68 
$71.66 
$71.66 
$128.68 
$179.47 
$179.47 
$179.47 
$179,47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 


$179.47 


$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$179.47 
$280.34 
$179.47 
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Addendum  B— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 

Status 

HCPCS 

indk^ator 

64788  

T  ., 

64790  

T  

64792  

T  

64795  

T  

64802 

T  

64804  

C  

64809  

C  

64818  

C  

64820  

T  ; 

64821  

T  

64822  

T  

64823  

T  

64831  

T  

64832  

T 

64834  

T  

64835  

T  

64836 

T  

64837  

T 

64840 

T  

64856  

T  

64857  

T  

64858  

T  

64859  

T  

64861  

T  

64862  

T  

64864  

T  

64865  

T  

64866 

C  

64868  

C  

64870  

T  

64872  

T  

64874  

T  

64876  

T  

64885  

T  

64886  

T  

64890  

T  

64891  

T  

64892  

T  

64893  

T  

64895  

T  

64896  

T  

64897  

T  

64898  

T  

64901  

T  

64902  

T 

64905  

T  

64907  

T 

64999  

T  

65091  

T 

65093  

T  

65101  

T 

65103  

T  

65105  

T  

65110 

T  

65112  

T  

65114  

T  

65125  

T  

65130  

T  

65135  

T  

65140  

T  

65150  

T  

65155  

T  

65175  

T  

65205  

S  

65210  

S  

65220  

S  

Condition 


Description 


Remove  skin  nerve  lesion  

Removal  of  nerve  lesion  

Removal  of  nerve  lesion  

Biopsy  of  nerve  

Remove  sympathetic  nerves  ., 
Remove  sympathetic  nerves  .. 
Remove  sympatftetic  nerves  .. 
Remove  sympattietk:  nerves  .. 
Remove  sympathetk;  nerves  .. 
Remove  sympathestic  nerves  . 
Remove  sympathetk;  nerves  .. 
Remove  sympathetk;  nerves  .. 

Repair  of  digit  nerve  

Repair  nerve  add-on  

Repair  of  hand  or  foot  nerve  .. 
Repair  of  hand  or  foot  nen/e  .. 
Repair  of  hand  or  foot  nerve  .. 

Repair  nerve  add-on  

Repair  of  leg  nerve  

Repair/transpose  nerve 

Repair  arm/leg  nerve  

Repair  sciatic  nerve  

Nerve  surgery  

Repair  of  arm  nerves  

Repair  of  low  back  nerves  

Repair  of  facial  nerve 

Repair  of  facial  nerve 

Fusion  of  facial/other  nerve  .... 
Fusion  of  facial/other  nerve  .... 
Fusion  of  facial/other  nerve  .... 
Subsequent  repair  of  netwe  ..... 
Repair  &  revise  nerve  add-on  .. 

Repair  nerve/shorten  bone  

Nerve  graft,  head  or  neck 

Nerve  graft,  head  or  neck 

Nerve  graft,  hand  or  fool  

Nerve  graft,  hand  or  foot  

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg  

Nerve  graft,  hand  or  foot  

Nerve  graft,  hand  or  foot 

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg  

Nerve  graft  add-on 

Nerve  graft  add-on 

Nerve  pedicle  transfer 

Nen/e  pedicle  transfer 

Nervous  system  surgery 

Revise  eye 

Revise  eye  with  implant 

Removal  of  eye 

Remove  eye/insert  implant  

Remove  eye/attach  implant  

Removal  of  eye 

Remove  eye/revise  socket 

Remove  eye/revise  socket 

Revise  ocular  implant  

Insert  ocular  implant  

Insert  ocular  implant  

Attach  ocular  implant  

Revise  ocular  implant  

Reinsert  ocular  implant  

Removal  of  ocular  implant  

Remove  foreign  body  from  eye 
Remove  foreign  Ixxly  from  eye 
Remove  foreign  twdy  from  eye 


APC 


0220 
0220 
0221 
0220 
0220 


0220 

0054 

0054 

0054 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 


0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0221 

0204 

0242 

0241 

0242 

0242 

0242 

0242 

0242 

0242 

0240 

0241 

0241 

0242 

0241 

0242 

0240 

0698 

0231 

0231 


Relative 
weight 


16.5293 
16.5293 
25.8194 
16.5293 
16,5293 


16.5293 
24.2685 
24.2685 
24.2685 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 


25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
25.8194 
2.2209 
29.2193 
21.9830 
29.2193 
29.2193 
29.2193 
29.2193 
29.2193 
29.2193 
17.3397 
21.9830 
21.9830 
29.2193 
21.9830 
29.2193 
17.3397 
0,9355 
2.0880 
2.0880 


Payment 
rate 


$897.36 
$897.36 
$1,401.71 
$897.36 
$897.36 


$897.36 
$1,317.51 
$1,317.51 
$1,317.51 
$1,401.71 
$1,401.71 
t1.401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 


$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401.71 
$1,401,71 
$1,401.71 
$1,401.71 

$120.57 
$1,586.29 
$1,193.44 
$1,586.29 
$1,586.29 
$1,586.29 
$1,586.29 
$1,586.29 
$1,586.29 

$941.35 
$1,193.44 
$1,193.44 
$1,586.29 
$1,193.44 
$1,586.29 

$941.35 
$50.79 

$113.36 

$113.36 


National 
ur^adjusted 
copayment 


$463,62 


$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 


$463.62 
$463  62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463  62 
$463.62 
$463  62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$463.62 
$40.13 
$597  36 
$384.47 
$597.36 
$597.36 
$597.36 
$597.36 
$597.36 
$597.36 
$315.31 
$384.47 
$384.47 
$597.36 
$384.47 
$597.36 
$315.31 
$18.72 
$50.94 
$50.94 


Minimum 
unadjusted 
copayment 


$179.47 
$179.47 
$280.34 
$179.47 
$179.47 


$179.47 
$263.50 
$263.50 
$263.50 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280  34 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 


$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280  34 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280.34 
$280  34 
$280.34 
$280.34 
$280.34 
$24  11 
$317.26 
$238.69 
$317.26 
$317.26 
$317.26 
$317.26 
$317.26 
$317.26 
$188.27 
$238.69 
$238  69 
$317.26 
$238.69 
$317.26 
$188.27 
$10.16 
$22.67 
$22.67 


CPT  codes  and  descriplions  oriy  ana  copyrigM  Amencan  Medical  Association.  Al  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copynght  American  OentaJ  Associatew  Al  rights  reserved 
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CPT/ 
HCPCS 


Satus 
inc  Icator 
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Condition 


Description 


ARC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


65222 
65235 
65260 
65265 
65270 
65272 
65273 
65275 
65280 
65285 
65286 
65290 
65400 
65410 
65420 
65426 
65430 
65435 
65436 
65450 
65600 
65710 
65730 
65750 
65755 
65760 
65765 
65767 
65770 
65771 
65772 
65775 
65800 
65805 
65810 
65815 
65820 
65850 
65855 
65860 
65865 
65870 
65875 
65880 
65900 
65920 
65930 
66020 
66030 
66130 
66150 
66155 
66160 
66165 
66170 
66172 
66180 
66185 
66220 
66225 
66250 
66500 
66505 
66600 
66605 
66625 


Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 
Remove  foreign  body  from  eye 

Repair  of  eye  wourxl 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  wound 

Repair  of  eye  socl<et  wound 

Removal  of  eye  lesion  

Biopsy  of  cornea  

Removal  of  eye  lesion  

Removal  of  eye  lesion  

Corneal  smear  

Curette/treat  cornea 

Curette/treat  comea  

Treatment  of  corneal  lesion 

Revision  of  comea  

Corneal  transplant 

Corneal  transplant 

Corneal  transplant 

Corneal  transplant 

Revision  of  comea  

Revision  of  comea  

Corneal  tissue  transplant 

Revise  comea  witti  implant 

Radial  keratotomy  

Correction  of  astigmatism  

Correction  of  astigmatism  

Drainage  of  eye  

Drainage  of  eye  

Drainage  of  eye  

Drainage  of  eye  

Relieve  inner  eye  pressure 

Incision  of  eye 

"Laser  surgery  of  eye  

Incise  Inner  eye  adhesions 

Incise  inner  eye  adhesions 

IrKlse  inner  eye  adhesions 

Incise  inner  eye  adhesions 

Incise  inner  eye  adhesions 

Remove  eye  lesion  

Remove  implant  of  eye 

Remove  blood  clot  from  eye 

Injection  treatment  of  eye  

Injection  treatment  of  eye  

Remove  eye  lesion  

Glaucoma  surgery 

Glaucoma  surgery 

Glaucoma  surgery 

Glaucoma  surgery 

Glaucoma  surgery 

Incision  of  eye 

Implant  eye  shunt  

Revise  eye  shunt  

Repair  eye  lesion  

Repair/graft  eye  lesion 

Follow-up  surgery  of  eye  

IfKision  of  iris  

Incision  of  iris  , 

Remove  iris  and  lesion  

Removal  of  iris  

Removal  of  iris  


0231 
0233 
0236 
0236 
0240 
0233 

0233 
0234 
0234 
0233 
0243 
0233 
0233 
0233 
0234 
0230 
0239 
0233 
0231 
0240 
0244 
0244 
0244 
0244 


0244 

0233 
0233 
0233 
0233 
0234 
0234 
0232 
0234 
0247 
0247 
0233 
0234 
0234 
0233 
0233 
0233 
0234 
0233 
0233 
0234 
0233 
0234 
0234 
0234 
0234 
0673 
0673 
0673 
0236 
0673 
0233 
0232 
0232 
0233 
0234 
0233 


2.0880 
14.5435 
19.6866 
19.6866 
17.3397 
14.5435 

14.5435 
21.5482 
21.5482 
14.5435 
21.1035 
14.5435 
14.5435 
14.5435 
21.5482 
0.7379 
6.2432 
14.5435 
2.0880 
17.3397 
37.488S 
37.4885 
37.4885 
37.4885 


37.4885 

14.5435 
14.5435 
14.5435 
14.5435 
21.5482 
21.5482 
4.9739 
21.5482 
5.0192 
5.0192 
14.5435 
21.5482 
21.5482 
14.5435 
14.5435 
14.5435 
21.5482 
14.5435 
14.5435 
21.5482 
14.5435 
21.5482 
21.5482 
21.5482 
21.5482 
26.7626 
26.7626 
26.7626 
19.6866 
26.7626 
14.5435 
4.9739 
4.9739 
14.5435 
21.5482 
14.5435 


CPT  codes  and 
Ccpyngnt  Amehcar 


only  are  copyright  American  Medical  Association.  All  ngMs  Reserved.  Appticable  FARS/DFARS  Apply. 
Dental  Association.  M  rights  reserved 


dej  cnptions  c 


$113.36 
$789.55 
$1,068.77 
$1,068.77 
$941.35 
$789.55 

$789.55 

$1,169.83 

$1,169.83 

$789.55 

$1,145.69 

$789.55 

$789.55 

$789.55 

$1,169.83 

$40.06 

$338.94 

$789.55 

$113.36 

$941.35 

$2,035.21 

$2,035.21 

$2,035.21 

$2,035.21 


$2,035.21 

$789.55 

$789.55 

$789.55 

$789.55 

$1,169.83 

$1,169.83 

$270.03 

$1,169.83 

$272.49 

$272.49 

$789.55 

$1,169.83 

$1,169.83 

$789.55 

$789.55 

$789.55 

$1,169.83 

$789.55 

$789.55 

$1,169.83 

$789.55 

$1,169.83 

$1,169.83 

$1,169.83 

$1,169.83 

$1,452.91 

$1,452.91 

$1,452.91 

$1,068.77 

$1 ,452.91 

$789.55 

$270.03 

$270.03 

$789.55 

$1,169.83 

$789.55 


$50.94 
$266.33 


$315.31 
$266.33 


$266.33 
$511.31 
$511.31 
$266.33 
$431.39 
$266.33 
$266.33 
$266.33 
$511.31 

$14.97 
$110.62 
$266.33 

$50.94 
$315.31 
$803.26 
$803.26 
$803.26 
$803.26 


$803.26 


$266.33 
$266.33 
$266.33 
$266.33 
$511.31 
$511.31 
$103.17 
$511.31 
$104.31 
$104.31 
$266.33 
$511.31 
$511.31 
$266.33 
$266.33 
$266.33 
$511.31 
$266.33 
$266.33 
$511.31 
$266.33 
$511.31 
$511.31 
$511.31 
$511.31 
$649.56 
$649.56 
$649.56 


$649.56 
$266.33 
$103.17 
$103.17 
$266.33 
$511.31 
$266.33 


$22.67 
$157.91 
$213.75 
$213.75 
$188.27 
$157.91 


$157.91 
$233.97 
$233.97 
$157.91 
$229.14 
$157.91 
$157.91 
$157.91 
$233.97 
$8.01 

$67.79 
$157.91 

$22.67 
$188.27 
$407.04 
$407.04 
$407.04 
$407.04 


$407.04 


$157.91 
$157.91 
$157.91 
$157.91 
$233.97 
$233.97 
$54.01 
$233.97 
$54.50 
$54.50 
$157.91 
$233.97 
$233.97 
$157.91 
$157.91 
$157.91 
$233.97 
$157.91 
$157.91 
$233.97 
$157.91 
$233.97 
$233.97 
$233.97 
$233.97 
$290.58 
$290.58 
$290.58 
$213.75 
$290.58 
$157.91 
$54.01 
$54.01 
$157.91 
$233.97 
$157.91 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

I      Minimum 
unadjusted 


CPT/ 

Status 

HCPCS 

Indicator 

66630  

T  

66635  

T 

66680 

T  

66682  

T 

66700  

T  

66710  

T  

66720  

T  

66740  

T  

66761  

T  

66762  

T  

66770  

T  

66820  

T  

66821  

T  

66825  

T  

66830  

T  

66840  

T  

66850  

T  .-. 

66852  

T  .; 

66920  

T  

66930  

T  

66940  

T  

66982  

T  

66983  

T  

66984  

T  

66985  

T  

66986  

T  

66990  

N  

66999  

T  

67005  

T  

67010  

T  

67015  

T  

67025  ....... 

T  

67027  

T  

67028  

T  

67030  

T  

67031  

T  

67036  

T  

67038  

T 

67039  

T  

67040  

T  

67101  

T  

67105  

T  

67107  

T  

67108  

T  

67110  

T  

67112  

T 

67115  

T  „ 

67120  

T 

67121  

T  

67141  

T  

67145  

T  

67208  

T 

67210  

T  

67218  

T  

67220  

T  

67221  

T  

67225  

T  

67227  

T  

67228  

T 

67250  

T  

67255  

T  

67299  

T  

67311  

T  

67312  

T  

67314  

T  

67316  

T  

Condition 


Description 


Removal  of  iris 

Removal  of  iris 

Repair  iris  &  ciliary  twdy  • 

Repair  iris  &  ciliary  txxjy 

Destruction,  ciliary  body 

Destruction,  ciliary  body 

Destruction,  ciliary  body 

Destruction,  ciliary  body 

Revision  of  iris 

Revision  of  Iris  

Removal  of  inner  eye  lesion  .... 
Incision,  secondary  cataract  .... 

After  cataract  laser  surgery  

Reposition  Intraocular  lens  

Removal  of  lens  lesion  

Removal  of  lens  material  

Removal  of  lens  material  

Removal  of  tens  material 

Extraction  of  lens 

Extraction  of  lens  

Extraction  of  lens  

Cataract  surgery,  complex 

Cataract  surg  w/iol,  1  stage  

Cataract  surg  w/iol,  1  stage 

Insert  lens  prosthesis 

Exchange  lens  prosttiesis 

Ophthalmic  endoscope  add-on 

Eye  surgery  procedure  

Partial  removal  of  eye  fluid  

Partial  removal  of  eye  fluid 

Release  of  eye  fluid  

Replace  eye  fluid  

Implant  eye  drug  system  

Injection  eye  drug 

Incise  Inner  eye  strands 

Laser  surgery,  eye  strands  

Removal  of  inner  eye  fluid 

Strip  retinal  membrane  

Laser  treatment  of  retina  ....;.... 

Laser  treatment  of  retina  

Repair  detached  retina  

Repair  detached  retina  

Repair  detached  retina  

Repair  detached  retina  

Repair  detached  retina  

Rerepair  detached  retina  

Release  encircling  material 

Remove  eye  implant  material  ... 
Remove  eye  implant  material  .., 

Treatment  of  retina  

Treatment  of  retina  

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Treatment  of  choroid  lesion  

Ocular  photodynamic  ther 

Eye  photodynamic  ther  add-on  . 

Treatment  of  retinal  lesion  

Treatment  of  retinal  lesion  

Reinforce  eye  wall  

Reinforce/graft  eye  wall 

Eye  surgery  procedure  

Revise  eye  muscle 

Revise  two  eye  musdes 

Revise  eye  muscle , 

Revise  two  eye  muscles  


ARC 


0233 
0234 
0234 
0234 
0233 
0233 
0233 
0233 
0247 
0247 
0247 
0232 
0247 
0234 
0232 
0245 
0249 
0249 
0249 
0249 
0245 
0246 
0246 
0246 
0246 
0246 

0232 
0237 
0237 
0237 
0236 
0237 
0235 
0236 
0247 
0237 
0237 
0237 
0672 
0235 
0248 
0672 
0672 
0236 
0672 
0236 
0236 
0237 
0235 
0248 
0235 
0248 
0236 
0235 
02^ 
0235 
0235 
0248 
0240 
0237 
0235 
0243 
0243 
0243 
0243 


Relative 
weight 


14.5435 

21.5482 

21.5482 

21.5482 

14.5435 

14.5435 

14.5435 

14.5435 

5.0192 

5.0192 

5.0192 

4.9739 

5.0192 

21.5482 

4.9739 

12.5751 

28.3307 

28.3307 

28.3307 

28.3307 

12.5751 

22.6428 

22.8428 

22.8428 

22.8428 

22.8428 

4^9739 

34.0324 

34.0324 

34.0324 

19.6866 

34.0324 

4.9900 

19.6866 

5.0192 

34.0324 

34.0324 

34.0324 

39.1363 

4.9900 

4.7544 

39.1363 

39.1363 

19.6866 

39.1363 

19.6866 

19.6866 

34.0324 

4.9900 

4.7544 

4.9900 

4.7544 

19.6866 

4.9900 

4.9900 

4.9900 

4.9900 

4.7544 

17.3397 

34.0324 

4.9900 

21.1035 

21.1035 

21.1035 

21.1035 


Payment 
rate 


$789.55 

$1,169.83 

$1,169.83 

$1,169.83 

$789.55 

$789.55 

$789.55 

$789.55 

$272.49 

$272.49 

$272.49 

$270.03 

$272.49 

$1,169.83 

$270.03 

$682.69 

$1,538.05 

$1,538.05 

$1,538.05 

$1 ,538.05 

$682.69 

$1,240.11 

$1,240.11 

$1,240.11 

$1,240.11 

$1,240.11 

$27b!b3 

$1,847.58 

$1,847  58 

$1,847.58 

$1,068.77 

$1,847.58 

$270.90 

$1,068.77 

$272.49 

$1,847.58 

$1,847.58 

$1,847.58 

$2,124.67 

$270.90 

$258.11 

$2,124.67 

$2,124.67 

$1,068.77 

$2,124.67 

$1,068.77 

$1,068.77 

$1,847.58 

$270.90 

$258.11 

$270.90 

$258.11 

$1,068.77 

$270.90 

$270.90 

$270.90 

$270.90 

$258.11 

$941.35 

$1,847.58 

$270.90 

$1,145.69 

$1,145.69 

$1,145.69 

$1,145.69 


National 
unadjusted 
copayment 


$266.33 
$511.31 
$511.31 
$511.31 
$266.33 
$266  33 
$266.33 
$266.33 
$104.31 
$104.31 
$104.31 
$103.17 
$104.31 
$511.31 
$103.17 
$226.11 
$524.67 
$524.67 
$524.67 
152467 
$226  11 
$495  96 
$495.96 
$495  96 
$495.96 
$495.96 


$103.17 
$818.54 
$818.54 
$818.54 


$818.54 
$72.04 


$104.31 
$818.54 
$818.54 
$81854 
$988  43 
$72.04 
$95.08 
$988.43 
$388.43 


$988.43 


$818.54 
$72.04 
$95.08 
$72.04 
$95.08 


$72.04 

$72.04 

$72.04 

$72.04 

$95.08 

$315.31 

$818.54 

$72.04 

$431.39 

$431 .39 

$431.39 

$431.39 


copayment 


$157.91 

$233.97 

$233.97 

$233.97 

$157.91 

$157.91 

$157.91 

$157.91 

$54.50 

$54.50 

$54.50 

$54.01 

$54.50 

$233.97 

$54.01 

S1 36.54 

$307.61 

$307.61 

$307.61 

$307.61 

$136.54 

$248.02 

$248.02 

$248.02 

$248.02 

$248.02 


$54.01 

$369  52 

$369  52 

$369.52 

$213.75 

$369.52 

$54.18 

$213.75 

$54.50 

$369.52 

$369.52 

$369.52 

$424.93 

$54.18 

$51.62 

$424  93 

$424.93 

$213.75 

$424.93 

$213.75 

$213.75 

$369.52 

$54.18 

$51.62 

$54.18 

$51.62 

$213.75 

$54.18 

$54.18 

$54.18 

$54.18 

$51.62 

$188.27 

$369.52 

$54.18 

$229.14 

$22914 

$229.14 

$229.14 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  AH  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  All  rights  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


:  >tatus 
irKJtcator 


Condition 


Description  - 


APC 

Relative 
weight 

Payment 

National 
unadjusted 

Minimum 
unadjusted 

copayment 

copayment 

0243 

21.1035 

$1,145.69 

$431.39 

$229.14 

0243 

21.1035 

$1,145.69 

$431.39 

$229.14 

0243 

21.1035 

$1,145.69 

$431.39 

$229.14 

0243 

21.1035 

$1,145.69 

$431.39 

$229.14 

0243 

21.1035 

$1,145.69 

$431.39 

$229.14 

0243 

21.1035 

$1,145.69 

$431.39 

$229.14 

0243 

21.1035 

$1,145.69 

$431.39 

$229.14 

0243 

21.1035 

$1,145.69 

$431.39 

$229.14 

0238 

3.2016 

$173.81 

$58.96 

$34.76 

0699 

2.2211 

$120.58 

$54.26 

$24.12 

0243 

21.1035 

$1,145.69 

$431.39 

$229.14 

0241 

21.9830 

$1,193.44 

$384.47 

$238.69 

0241 

21.9830 

$1,193.44 

$384.47 

$238.69 

0241 

21.9830 

$1,193.44 

$384.47 

$238.69 

0241 

21.9830 

$1,193.44 

$384.47 

$238.69 

0242 

29.2193 

$1,586.29 

$597.36 

$317.26 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0242 

29.2193 

$1,586.29 

$597.36 

$317.26 

0242 

29.2193 

$1,586.29 

$597.36 

$317.26 

0242 

29.2193 

$1,586.29 

$597.36 

$317.26 

0242 

29.2193 

$1,586.29 

$597.36 

$317.26 

0242 

29.2193 

$1,586.29 

$597.36 

$317.26 

0231 

2.0880 

$113.36 

$50.94 

$22.67 

0238 

3.2016 

$173.81 

$58.96 

$34.76 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0242 

29.2193 

$1,586.29 

$597.36 

$317.26 

0241 

21.9830 

$1,193.44 

$384.47 

$238.69 

0242 

29.2193 

$1,586.29 

$597.36 

$317.26 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0238 

3.2016 

$173.81 

$58.96 

$34.76 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0238 

3.2016 

$173.81 

$58.96 

$34.76 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0238 

3.2016 

$173.81 

$58.96 

$34.76 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0238 

3.2016 

$173.81 

$58.96 

$34.76 

069R 

0.9355 

$50.79 

$18.72 

.  $10.16 

0238 

3.2016 

$173.81 

$58.96 

$34.76 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0233 

14.5435 

$789.55 

$266.33 

$157.91 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0239 

6.2432 

$338.94 

$110.62 

$67.79 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0240 

17.3397 

$941.35 

$315.31 

$188.27 

0698 

0.9355 

$50.79 

$18.72 

$10.16 

67318 

67320 

67331 

67332 

67334 

67335 

67340 

67343 

67345 

67350 

67399 

67400 

67405 

67412 

67413 

67414 

67415 

67420 

67430 

67440 

67445 

67450 

67500 

67505 

67515 

67550 

67560 

67570 

67599 

67700 

67710 

67715 

67800 

67801 

67805 

67808 

67810 

67820 

67825 

67830 

67835 

67840 

67850 

67875 

67880 

67882 

67900 

67901 

67902 

67903 

67904 

67906 

67908 

67909 

67911 

67914 

67915 

67916 

67917 

67921 

67922 

67923 

67924 

67930 

67935 

67938 


Revise  eye  muscle<s)  

Revise  eye  muscle<s)  add-on  . 
Eye  surgery  follow-up  add-on  . 
Rerevise  eye  muscles  add-on 
Revise  eye  muscle  w/suture  ... 

Eye  suture  during  surgery  

Revise  eye  muscle  add-on' 

Release  eye  tissue  

Destroy  nerve  of  eye  muscle  .. 

Biopsy  eye  muscle 

Eye  muscle  surgery  procedure 

Explore/biopsy  eye  socket 

Explore/drain  eye  socket  

Explore/treat  eye  socket  

Explore/treat  eye  socket  

Explr/decompress  eye  socket  . 
Aspiration,  ort)rtal  contents  ..... 

Exptore/treat  eye  socket  

Explore/treat  eye  socket  

Explore/drain  eye  socket  

Explr/decompress  eye  socket  . 

Explore/biopsy  eye  socket  

Inject/treat  eye  socket 

Inject/treat  eye  socket , 

InjecVtreat  eye  socket 

Insert  eye  socket  implant 

Revise  eye  socket  implant 

Decompress  optk:  nerve  

Ort)rt  surgery  procedure 

Drainage  of  eyelid  abscess  .... 

Incision  of  eyelkJ  

Incision  of  eyelid  foW  , 

Remove  eyelid  lesion , 

Remove  eyelid  lesions 

Remove  eyelid  lesions 

Remove  eyelkj  lesion<s) 

Bk}psy  of  eyelid 

Revise  eyelashes „.. 

Revise  eyelashes 

Revise  eyelashes 

Revise  eyelashes 

Remove  eyelid  lesion 

Treat  eyelid  lesion 

Ctosure  of  eyelid  by  suture 

Revision  of  eyelkj 

Revision  of  eyelid 

Repair  brow  defect 

Repair  eyelkJ  defect  

Repair  eyelkJ  defect 

Repair  eyeW  defect 

Repair  eyelid  defect 

Repair  eyelid  defect  

Repair  eyelid  defect 

Revise  eyelid  defect 

Revise  eyelkj  defect 

Repair  eyelid  defect  

Repair  eyelid  detect 

Repair  eyelid  defect 

Repair  eyelid  defect 

Repair  eyelkj  defect 

Repair  eyelid  defect 

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  wound  

Repair  eyefid  wound  

Remove  eyelid  foreign  body  .... 


CPT  codss  and 
CopyngW  America  i 


(Mpsipttons  only  are  copyrighl  Amencan  Medical  Association  Ail  Rights  Resented.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  resened 
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CPT/ 

Status 

HCPCS 

indk^tor 

67950  

T  

67961  

T  ..; 

67966  

T  

67971  

T  

67973  

T  

67974  

T  

67975  

T  

67999  

T  

68020  

T  

68040  

S  

68100  

T  ., 

68110  

T  

68115  

T  

68130  

T  .„ 

68135  

T  

68200  

S  

68320  

T  

68325  

T  

68326  

T  

68328  

T  

68330  

T  

68335  

T  

68340  

T  

68360  

T  

68362  

T  

68399  

T  

68400  

T  

68420  

T 

68440  

T  

68500  

T  

68505  

T  

68510 

T  

68520  

T  

68525  

T  

68530  

T  

68540  

T  

68550  

T  

68700  

T  

68705  

T  

68720  

T  

68745  

T  

68750  

T 

68760  

S  

68761  

S  

68770  

T  

68801  

S  

68810  

T  

68811  

T  

68815  

T  

68840  

T  

68850  

N 

68899  

T  

69000  

T  

69005 

T  

69020  

T  

69090  

e 

69100  

T  

69105  

T  

69110  

T  

69120  

T  

69140  

T  

69145  

T  

69150  

T  

69155  

C  

69200  

X  

69205  

T  

Condition 


Description 


Revision  of  eyelkJ 

Revision  of  eyelid 

Revision  of  eyelid 

Reconstruction  of  eyelk]  

Reconstruction  of  eyelid  

Reconstruction  of  eyelkl  

ReconstnK:tion  of  eyelkj  

Revision  of  eyelkl 

Incise/drain  eyelid  lining 

Treatment  of  eyelid  lesions  . 

Biopsy  of  eyelid  lining  

Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 
Remove  eyelid  lining  lesion 

Treat  eyelid  by  injection  

Revise/graft  eyelid  lining 

Revise/graft  eyelkJ  lining  ..... 

Revise/graft  eyelid  lining  

Revise/graft  eyelid  lining 

Revise  eyelid  lining  

Revise/graft  eyelid  lining 

Separate  eyelid  adhesions  . 

Revise  eyelid  lining  

Revise  eyelid  lining  

Eyelid  lining  surgery 

Incise/drain  tear  gland  

Incise/drain  tear  sac 

Incise  tear  duct  opening  

Removal  of  fear  gland  

Partial  removal,  tear  gland  .., 

Biopsy  of  tear  gland 

Removal  of  tear  sac 

Biopsy  of  tear  sac  

Clearance  of  tear  duct  

Remove  tear  gland  lesion  .... 
Remove  tear  gland  lesion  .... 

Repair  tear  ducts  

Revise  tear  duct  opening 

Create  tear  sac  drain  

Create  tear  duct  drain 

Create  tear  duct  drain  

Close  tear  duct  opening 

Close  tear  duct  opening 

Close  tear  system  fistula  

Dilate  tear  duct  opening 

Probe  nasolacrimal  duct  

Probe  nasolacrimal  duct  

Probe  nasolacrimal  duct  

Explore/irrigate  tear  ducts  .... 
Injection  for  tear  sac  x-ray  ... 
Tear  duct  system  surgery  .... 

Drain  extemal  ear  lesion 

Drain  extemal  ear  lesion 

Drain  outer  ear  canal  lesion 

Pierce  eariobes  

Biopsy  of  extemal  ear 

Biopsy  of  extemal  ear  canal 
Remove  extemal  ear,  partial 

Removal  of  extemal  ear  

Remove  ear  canal  lesion(s)  . 
Remove  ear  canal  lesion(s)  . 
Extensive  ear  canal  surgery 
Extensive  ear/neck  surgery  .. 

Clear  outer  ear  canal  

Clear  outer  ear  canal  


APC 


0240 

0240 

0240 

0241 

0241 

0241 

0240 

0240 

0240 

0698 

0232 

0699 

0239 

0233 

0239 

0698 

0240 

0242 

0241 

0241 

0233 

0241 

0240 

0234 

0234 

0239 

0238 

0240 

0238 

0241 

0241 

0240 

0241 

0240 

0240 

0241 

0242 

0241 

0238 

0242 

0241 

0242 

0698 

0231 

0240 

0231 

0699 

0240 

0240 

0699 

0699 
0006 
0007 
0006 

0019 
0253 
0021 
0254 
0254 
0021 
0252 

0340 
0022 


Relative 
weight 


17.3397 

17.3397 

17.3397 

21.9830 

21.9830 

21.9830 

17.3397 

17.3397 

17.3397 

0.9355 

4.9739 

2.2211 

6.24.32 

14.5435 

6.2432 

0.9355 

17.3397 

29.2193 

21.9830 

21.9830 

14.5435 

21.9830 

17.3397 

21.5482 

21.5482 

6.2432 

3.2016 

17.3397 

3.2016 

21.9830 

21.9830 

17.3397 

21.9830 

17.3397 

17.3397 

21.9830 

29.2193 

21.9830 

3.2016 

29.2193 

21.9830 

29.2193 

0.9355 

2.0880 

17.3397 

2.0880 

2.2211 

17.3397 

17.3397 

2.2211 

2.2211 

1.7487 

11.4943 

,  1.7487 


3.9807 
15.1698 
14.5749 
21.4368 
21.4368 
14.5749 

6.5416 

0.6232 
18.6725 


Payment 
rate 


$941.35 

$941.35 

$941.35 

$1,193.44 

$1,193.44 

$1,193.44 

$941.35 

$941.35 

$941.35 

$50.79 

$270.03 

$120.58 

$338.94 

$789.55 

$338.94 

$50.79 

$941.35 

$1,586.29 

$1,193.44 

$1,193.44 

$789.55 

$1,193.44 

$941 .35 

$1,169.83 

$1,169.83 

$338.94 

$173.81 

$941.35 

$173.81 

$1,193.44 

$1,193.44 

$941.35 

$1,193.44 

$941.35 

$941.35 

$1,193.44 

$1,586.29 

$1,193.44 

$173.81 

$1,586.29 

$1,193.44 

$1,586.29 

$50.79 

$113.36 

$941.35 

$113.36 

$120.58 

$941.35 

$941.35 

$120.58 

$120.58 
$94.94 

$624.01 
$94.94 

$216.11 
$823.55 
$791.26 
$1,163.78 
$1,163.78 
$791.26 
$355.14 

$33.83 
$1,013.71 


National 
unadjusted 
copayment 


$315.31 

$315.31 

$315.31 

$384.47 

$384.47 

$38447 

$315.31 

$315.31 

$315.31 

$18.72 

$103.17 

$54.26 

$110.62 

$266.33 

$110.62 

$18.72 

$315.31 

$597.36 

$384.47 

$384.47 

$266.33 

$384.47 

$315.31 

$511.31 

$511.31 

$110.62 

$58.96 

$315.31 

$58.96 

$384.47 

$384.47 

$315.31 

$384.47 

$315.31 

$315.31 

$384.47 

$597.36 

$384.47 

$58.96 

$597.36 

$384.47 

$59^.36 

$18.72 

$50.94 

$315.31 

$50.94 

$54.26 

$315.31 

$315.31 

$54.26 


$54.26 
$24.12 


$24.12 


$71.87 
$282.29 
$219.48 
$321.35 
$321.35 
$219.48 
$113.41 


Minimum 
unadjusted 
copayment 


$354.45 


$188.27 

$188.27 

$188.27 

$238.69 

$238.69 

$238.69 

$188.27 

$188.27 

$188.27 

$10.16 

$54.01 

$24.12 

$67.79 

$157.91 

$67.79 

$10.16 

$188.27 

$317.26 

$238.69 

$238.69 

$157.91 

$238.69 

$188.27 

$233.97 

$233.97 

$67.79 

$34.76 

$188  27 

$34.76 

$238.69 

$238.69 

$188.27 

$238.69 

$188.27 

$188.27 

$238.69 

$317.26 

$238.69 

$34  76 

$317.26 

$238.69 

$317.26 

$10.16 

$22.67 

$188.27 

$22.67 

$24.12 

$188.27 

$188.27 

$24.12 


$24.12 

$18.99 

$124.80 

$18.99 


$43.22 
$164.71 
$158.25 
$23276 
$232.76 
$158.25 

$71.03 


$6.77 
$202.74 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  Al  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copyrigtrt  American  Dental  Association.  Ail  rights  resented. 
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B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
iidicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
urudjusted 
copayment 


Minimum 
unadjusted 
copayment 


69210 

69220 

69222 

69300 

69310 

69320 

69399 

69400 

69401 

69405 

69410 

69420 

69421 

69424 

69433 

69436 

69440 

69450 

69501 

69502 

69505 

69511 

69530 

69535 

69540 

69550 

69552 

69554 

69601 

69602 

69603 

69604 

69605 

69610 

69620 

69631 

69632 

69633 

69635 

69636 

69637 

69641 

69642 

69643 

69644 

69645 

69646 

69650 

69660 

69661 

69662 

69666 

69667 

69670 

69676 

69700 

69710 

69711 

69714 

69715 

69717 

69718 

69720 

69725 

69740 

69745 


Remove  Impacted  ear  wax  

Clean  out  mastoid  cavity  

Clean  out  mastoid  cavity  

Revise  external  ear 

Rebuild  outer  ear  canal  

Rebuild  outer  ear  canal  

Outer  ear  surgery  procedure  .. 

Inflate  middle  ear  canal  

Inflate  middle  ear  canal  

Catheterize  middle  ear  canal  .. 

Inset  middle  ear  (baffle) 

Incision  of  eardrum  

IrKision  of  eardrum  

Remove  ventilating  tube  

Create  eardrum  opening 

Create  eardrum  opening 

Exploration  of  middle  ear 

Eardrum  revision  

Mastoidectomy  

Mastoidectomy  

Remove  mastoid  structures  .... 

Extensive  mastoid  surgery 

Extensive  mastoid  surgery 

Renrave  part  of  temporal  bone 

Rerrxjve  ear  lesion 

Remove  ear  lesion  

Remove  ear  lesion 

Remove  ear  lesion 

Mastoid  surgery  revision 

Mastoid  surgery  revision 

Mastoid  surgery  revision  , 

Mastoid  surgery  revision  

Mastoid  surgery  revision 

Repair  of  eardrum 

Repair  of  eardrum  „ 

Repair  eardrum  stnx:tures  

Rebuild  eardrum  structures  .... 
RetHjHd  eardrum  structures  .... 

Repair  eardrum  structures  

Rebuild  eardrum  structures  .... 
Rebuild  eardrum  structures  .... 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 
Revise  middle  ear  &  mastoid  .. 

Release  middle  ear  bone 

Revise  middle  ear  bone 

Revise  middle  ear  bone 

Revise  middle  ear  bone 

Repair  middte  ear  structures  .. 
Repair  middle  ear  structures  .. 

Remove  mastoid  air  cells  

RerrK)ve  middle  ear  nerve  

Close  mastoid  fistula 

Implant/replace  hearing  aid  .... 

Remove/repair  fiearing  aid  

Implant  temple  bone  w/stimul  . 
Temple  bne  Impint  w/stlmulat  . 
Temple  bone  Implant  revision  . 
Revise  temple  bone  Implant  ... 

Release  facial  nerve  

Release  facial  nerve  

Repair  facial  nerve 

Repair  factai  nerve 


0340 
0012 
0253 
0254 
0256 
0256 
0251 
0251 
0251 
0252 
0252 
0252 
0253 
0252 
0252 
0253 
0254 
0256 
0256 
0254 
0256 
0256 
0256 

0253 
0256 
0256 

0256 
0256 
0256 
0256 
0256 
0254 
0254 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0254 
0256 
0256 
0256 
0256 
0256 
0256 
C»56 
0256 

0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0256 


0.6232 

0.8203 

15.1698 

21.4368 

35.0866 

35.0866 

1.8643 

1.8643 

1.8643 

6.5416 

6.5416 

6.5416 

15.1698 

6.5416 

6.5416 

15.1698 

21.4368 

35.0866 

35.0866 

21.4368 

35.0866 

35.0866 

35.0866 

15.1698 
35.0866 
35.0866 

35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
21.4368 
21.4368 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
21.4368 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 

35.0866 
35  0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 
35.0866 


OFT  codas  and  d4scnpfions  only  are  copyngtK  Amencar  Medical  Association.  All  Rights  Rasened.  AppOcabte  FARS/DFARS  Apply. 
Copyhgtil  Anwnc4n  Dental  Association  M  ng/Ms  resatved 


$33.83 

$823.55 

$1,163.78 

$1,904.82 

$1,904.82 

$101.21 

$101.21 

$101.21 

$355.14 

$355.14 

$355.14 

$823.55 

$355.14 

$355.14 

$823.55 

$1,163.78 

$1,904.82 

$1,904.82 

$1,163.78 

$1,904.82 

$1,904.82 

$1,904.82 

$823.55 
$1,904.82 
$1,904.82 

$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,163.78 
$1,163.78 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,163.78 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 

$1,904.82 
$1,904  82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 


$11.18 
$282.29 
$321.35 


$113.41 
$113.41 
$113.41 
$282.29 
$113.41 
$113.41 
$282.29 
$321.35 


$321.35 


$282.29 


$321.35 
$321.35 


$321.35 


$6.77 

$8.91 

$164.71 

$232.76 

$380.96 

$380.96 

$20.24 

$20.24 

$20.24 

$71.03 

$71.03 

$71.03 

$164.71 

$71.03 

$71.03 

$164.71 

$232.76 

$380.96 

$380.96 

$232.76 

$380.96 

$380.96 

$380.96 


$164.71 
$380.96 
$380.96 


$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$232.76 
$232.76 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$232.76 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 


$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
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CPT/ 

Status 

HCPCS 

indicator 

69799  

T  

69801  

T  

69802  

T  

69805  

T  

69806  

T  

69820  

T  

69840  

T  

69905  

T  

69910  

T  

69915  

T  „.. 

69930  

T  

69949  

T  

69950  

C  

69955  

T  

69960  

T  

69970  

C  

69979  

T  

69990  

N  

70010  

S  

70015  

s :. 

70030  

X  

70100  

X  

70110  

X  

70120  

X  

70130  

X  

70134  

X  

70140  

X  

70150  

X  

70160  

X  

70170  

X  

70190  

X  

70200  

X 

70210  

X  

70220  

X  

70240  

X  

70250  

X  

70260  

X  

70300  

X  

70310  

X  

70320  

X  

70328  

X  

70330  

X  

70332  

s 

70336  

s  .-. 

70350  

X  

70355  

X  

70360  

X  

70370  

X  

70371  

X  

70373  

X  

70380  

X  

70390  

X  

70450  

s 

70460  

s 

70470  

s 

70480  

s 

70481  

s 

70482  

s 

70486  

s 

70487  

s 

70488  

s 

70490  

s 

70491  

s 

70492  

s 

70496  

s 

70498  

s 

Cor>dition 


Description 


Middle  ear  surgery  procedure 

Incise  Inner  ear  

Incise  inr>er  ear  

Explore  Inner  ear  

Explore  Inner  ear  

Establish  inner  ear  window  .... 

Revise  Inner  ear  window  

Remove  Inner  ear  

Remove  Inner  ear  &  mastoid  ., 

Incise  lnr>er  ear  nerve  

Implant  cochlear  device  

Inner  ear  surgery  procedure  ... 

Irrcise  Inner  ear  nerve  

Release  facial  nerve  

Release  Inner  ear  canal 

Remove  Inner  ear  lesion 

Temfxjra!  bone  surgery 

Microsurgery  add-on  

Contrast  x-ray  of  brain  

Contrast  x-ray  of  brain  

X-ray  eye  for  foreign  body 

X-ray  exam  of  jaw 

X-ray  exam  of  jaw 

X-ray  exam  of  mastoids 

X-ray  exam  of  mastoids 

X-ray  exam  of  middle  ear  

X-ray  exam  of  facial  txjnes 

X-ray  exam  of  facial  bones 

X-ray  exam  of  nasal  bones 

X-ray  exam  of  tear  duct  

X-ray  exam  of  eye  sockets  

X-ray  exam  of  eye  sockets  

X-ray  exam  of  sinuses  

X-ray  exam  of  sinuses  

X-ray  exam,  pituitary  saddle  ... 

X-ray  exam  of  skull  

X-ray  exam  of  skull  

X-ray  exam  of  teeth  

X-ray  exam  of  teeth  

Full  mouth  x-ray  of  teeth 

X-ray  exam  of  jaw  joint  

X-ray  exam  of  jaw  joints  

X-ray  exam  of  jaw  joint  

Magnetic  Image,  jaw  joint  

X-ray  head  for  orthodontia 

Panoramic  x-ray  of  jaws  

X-ray  exam  of  neck 

Throa'i  x-ray  &  fluoroscopy  

Speech  evaluation,  complex  .... 

Contrast  x-ray  of  larynx  

X-ray  exam  of  salivary  gland  ... 

X-ray  exam  of  salivary  duct 

Ct  head/brain  w/o  dye 

Ct  head/brain  w/dye 

Ct  head/brain  w/o&w  dye 

Ct  orblt/ear/fossa  w/o  dye 

Ct  orbit/ear/fossa  w/dye  

Ct  orbit/ear/fossa  w/o&w  dye  ... 

Ct  maxillofacial  w/o  dye  

Ct  maxillofacial  w/dye  

Ct  maxillofacial  w/o&w  dye  

Ct  soft  tissue  neck  w/o  dye  

Ct  soft  tissue  neck  w/dye 

Ct  sft  tsue  nek  w/o  &  w/dye 

Ct  angiography,  head  

Ct  angiography,  neck 


APC 


0253 
0256 
0^56 
0256 
0256 
0256 
0256 
0256 
0256 
0256 
0259 
0253 

0256 
0256 

0251 

0274 

0274 

0260 

0260 

0260 

0260 

0260 

0261 

0260 

0260 

0260 

0263 

0260 

0260 

0260 

0260 

0260 

0260 

0261 

0262 

0262 

0262 

0260 

0260 

0275 

0335 

0260 

0260 

0260 

0272 

0272 

0263 

0260 

0264 

0332 

0283 

0333 

0332 

0283 

0333 

0332 

0283 

0333 

0332 

0283 

0333 

0662 

0662 


Relative 
weight 


15.1698 
35.0866 
35.0866 
35.0866 
35  0866 
35.0866 
35.0866 
35.0866 
35.0866 
35  0866 
389.1764 
15.1696 

35.0866 
35.0866 


1.8643 


3.5837 

3.5837 

0.7845 

0.7845 

0.7845 

0.7845 

0.7845 

1.3238 

0.7845 

0.7845 

0.7845 

2.1875 

0.7845 

0.7845 

0.7845 

0.7845 

0.7845 

0.7845 

1.3238 

0.7851 

0.7851 

0.7851 

0.7845 

0.7845 

3.2967 

6.4453 

0.7845 

0.7845 

0.7845 

1.4086 

1.4086 

2.1875 

0.7845 

3.0022 

3.3916 

4.6121 

5.4299 

3.3916 

4.6121 

5.4299 

3.3916 

4.6121 

5.4299 

3.3916 

4.6121 

5.4299 

5.8751 

5.8751  I 


Payment 
rate 


$823.55 
$1,904.82 
$1,904,82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904.82 
$1,904,82 
$1  904,82 
$21,128.00 

$823,55 

$1,904.82 
$1,904.82 

$101.21 


National   I   Minimum 
unadjusted    unadjusted 


copayment 


$282.29 


$9,394,83 
$282,29 


$194.56 

$92.92 

$194.56 

$92.92 

$42.59 

$21.29 

$42,59 

$21.29 

$42,59 

$21.29 

$42,59 

$21.29 

$42,59 

$^1.29 

$71.87 

$42,59 
i(*£59 
;  42.59 

$21.29 

$21.29 

$21.29 

$118.76 

$43.58 

$42.59 

$21.29 

$42.59 

$21.29 

$42.59 

$21.29 

$42.59 

$21.29 

$42.59 

$21.29 

$42.59 

$21.29 

$71 .87 

$42.62 

$9.82 

$42.62 

$9.82 

$42.62 

$8.82 

$42.59 

$21.29 

$42.59 

$21.29 

$178.97 

$69.09 

$349.91 

$151.46 

$42.59 

$21.29 

$42.59 

$21.29 

$42.59 

$21.29 

$76.47 

$38.23 

$76.47 

$38.23 

$118.76 

$43.58 

$42.59 

$21.29 

$162.99 

$79.41 

$184.13 

$91.27 

$250.39 

$125.19 

$294.78 

$146.98 

$184.13 

$91.27 

$250.39 

$125.19 

$294.78 

$146.98 

$184.13 

$91.27 

$250.39 

$125.19 

$294.78 

$146.98 

$184.13 

$91.27 

$250.39 

$125.19 

$294.78 

$146.98 

$318.95 

$156.47 

$ai8.95 

$156.47 

copayment 


$164.71 
$380.96 
$380  96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$380.96 
$4,225.60 
$164.71 

$380.96 
$380.96 

$20.24 


$38.91 
$38.91 
$8.52 
$8.52 
$8.52 
$8.52 
$8.52 
$14.37 
$8.52 
$8.52 
$8.52 
$23.75 
$8.52 
$8.52 
$8.52 
$8.52 
$8.52 
$8.52 
$14.37 
$8.52 
$8.52 
$8.52 
$8.52 
$8.52 
$35.79 
$69  98 
$8.52 
$8.52 
$8.52 
$15.29 
$15.29 
$23.75 
$8.52 
$32.60 
$36.83 
$50.08 
$58  96 
$36.83 
$50.08 
$58.96 
$36.83 
$50.08 
$58.96 
$36.83 
$50.08 
$58.96 
$63.79 
$63.79 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  AH  Rights  Reserved.  Applicatjie  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  AH  rights  reserved. 
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Addendum  p.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Ck>ntinued 


CPT/ 
HCPCS 


Status 
ir  dicator 


Condition 


Description 


APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 

Minimum 
unadjusted 

copayment 

copayment 

ra36 

6.4817 

$351.89 

$175.94 

$70.38 

0284 

7.0207 

$381.15 

$190.57 

$76.23 

oa37 

9.3215 

$506.05 

$240.77 

$101.21 

0336 

6.4817 

$351.89 

$175.94 

$70.38 

U2B4 

7.0207 

$381.15 

$190.57 

$76.23 

0337 

9.3215 

$506.05 

$240.77 

$101.21 

0336 

6.4817 

$351.89 

$175.94 

$70.38 

0284 

7.0207 

$381.15 

$190.57 

$76.23 

oa37 

9.3215 

$506.05 

$240.77 

$101.21 

0336 

6.4817 

$351.89 

$175.94 

$70.38 

0284 

7.0207 

$381.15 

$190.57 

$76.23 

aT37 

9.3215 

$506.05 

$240.77 

$101.21 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0272 

1.4086 

$76.47 

$38.23 

$15.29 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0272 

1.4086 

$76.47 

$38.23 

$15.29 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0263 

2.1875 

$118.76 

$43.58 

$23.75 

0264 

3.0022 

$162.99 

$79.41 

$32.60 

0272 

1.4086 

$76.47 

$38.23 

$15.29 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0261 

1  3238 

$71  87 

$14.37 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0,33? 

3.3916 

$184.13 

$91.27 

$36.83 

0283 

4.6121 

$250.39 

$125.19 

$50.08 

0333 

5.4299 

$294.78 

$146.98 

$58.96 

0662 

5.8751 

$318.95 

$156.47 

$63.79 

0336 

6.4817 

$351 .89 

$175.94 

$70.38 

0284 

7.0207 

$381.15 

$190.57 

$76.23 

0337 

9.3215 

$506.05 

$240.77 

$101.21 

0261 

1  3238 

$71  87 

$14.37 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0261 

1.3238 

$71.87 

$14.37 

0261 

1.3238 

$71 .87 

$14.37 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0261 

1.3238 

$71.87 

$14.37 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0261 

1.3238 

$71 .87 

$14.37 

0261 

1.3238 

$71.87 

$14.37 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0332 

3.3916 

$184.13 

$91.27 

$36.83 

0283 

4.6121 

$250.39 

$125.19 

$50.08 

0333 

5.4299 

$294.78 

$146.98 

$58.96 

0332 

3.3916 

$184.13 

$91.27 

$36.83 

0283 

4.6121 

$250.39 

$125.19 

$50.08 

0333 

5.4299 

$294.78 

$146.98 

$58.96 

0332 

3.3916 

$184.13 

$91.27 

$36.83 

0283 

4.6121 

$250.39 

$125.19 

$50.08 

0333 

5.4299 

$294.78 

$146.98 

$58.96 

(vm 

6.4817 

$351.89 

$175.94 

$70.38 

0284 

7.0207 

$381.15 

$190.57 

$76.23 

0336 

6.4817 

$351.89 

$175.94 

$70.38 

0284 

7.0207 

$381.15 

$190.57 

$76.23 

70540 
70542 
70543 
70544 
70545 
70546 
70547 
70548 
70549 
70551 
70552 
70553 
71010 
71015 
71020 
71021 
71022 
71023 
71030 
71034 
71035 
71040 
71060 
71090 
71100 
71101 
71110 
71111 
71120 
71130 
71250 
71260 
71270 
71275 
71550 
71551 
71552 
71555 
72010 
72020 
72040 
72050 
72052 
72089 
72070 
72072 
72074 
72080 
72090 
72100 
72110 
72114 
72120 
72125 
72126 
72127 
72128 
72129 
72130 
72131 
72132 
72133 
72141 
72142 
72146 
72147 


Mri  ort)it/face/necl<  w/o  dye 

Mri  ort)it/face/necl<  w/dye  

Mri  orbt/tac/nck  w/o&w  dye 

Mr  angiography  head  w/o  dye  .. 
Mr  angiography  head  w/dye  ..... 
Mr  angiograph  head  w/o&w  dye 
Mr  angiography  neck  w/o  dye  .. 

Mr  angiography  necit  w/dye 

Mr  angiograph  neck  w/o&w  dye 

Mri  brain  w/o  dye  

Mri  brain  w/dye  

Mri  brain  w/o&w  dye  

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray 

Chest  x-ray  and  fluoroscopy 

Chest  x-ray , 

Contrast  x-ray  of  bronchi  

Contrast  x-ray  of  bronchi 

X-ray  &  pacemaker  Insertion  .... 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs/chest 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs/  cfiest 

X-ray  exam  of  breastbone  

X-ray  exam  of  breastbone  

Ct  thorax  w/o  dye 

Ct  thorax  w/dye 

Ct  thorax  w/o&w  dye 

Ct  angiography,  chest 

Mri  chest  w/o  dye ,.-• 

Mri  chest  w/dye  

Mri  chest  w/o&w/dye , 

Mri  angio  chest  w  or  w/o  dye  ... 

X-ray  exam  of  spine 

X-ray  exam  of  spine _ , 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  neck  spine 

X-ray  exam  of  trunk  spine  

X-ray  exam  of  thoracic  spine 

X-ray  exam  of  thoracic  spine 

X-ray  exam  of  thorack;  spine 

X-ray  exam  of  trunk  spine  

X-ray  exam  of  trunk  spine  

X-ray  exam  of  lower  spine 

X-ray  exam  of  lower  spine 

X-ray  exam  of  lower  spine  

X-ray  exam  of  lower  spine 

Ct  neck  spine  w/o  dye  

Ct  neck  spine  w/dye 

Ct  neck  spine  w/o&w/dye  

Ct  chest  spine  w/o  dye  

Ct  chest  spine  w/dye  

Ct  chest  spine  w/o&w/dye  

Ct  lumbar  spine  w/o  dye  

Ct  lumbar  spine  w/dye  

Ct  lumbar  spine  w/o&w/dye  

Mri  neck  spine  w/o  dye 

Mri  neck  spine  w/dye  

Mri  chest  spine  w/o  dye 

Mri  chest  spine  w/dye  


CPT  codes  and 
Copyright 


Americjin 


descriptions  only  are  copyright  Ainerican  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


72148 

72149 

72156 

72157 

72158, 

72159. 

72170  . 

72190. 

72191  . 

72192  . 
72193. 
72194. 
72195. 
72196. 
72197  . 
72198. 
72200. 
72202. 
72220. 
72240. 
72255. 
72265 
72270. 
72275. 
72285. 
72295. 
73000. 
73010  . 
73020. 
73030. 
73040.. 
73050. 
73060. 
73070  .. 
73080.. 
73085.. 
73090.. 
73092.. 
73100  .. 
73110  .. 
73115.. 
73120.. 
73130  .. 
73140  .. 
73200.. 
73201  .. 
73202.. 
73206.. 

73218  .. 

73219  .. 
73220.. 
73221  .. 
73222.. 
73223  .. 
73225  .. 
73500.. 
73510  .. 
73520.. 
73525  .. 
73530... 
73540... 
73542  ... 
73550... 
73560  ... 
73562  ... 
73564... 


Status 
indicator 


S 
S 
S 
S 
S 
E 
X 
X 

s 
s 
s 
s 
s 
s 
s 

E 
X 
X 
X 

s 

s 

s 

s 

s 

s  . 

s  . 

X  . 
X  . 
X  . 
X  . 
8  . 
X  . 
X  . 
X  . 
X  . 

s  . 

X  . 

X  . 

X  . 

X  . 

s  . 

X  . 
X  . 
X  . 

s . 

s  . 

s  . 

s  . 
s . 

s  .. 

s  . 

s  .. 
s .. 

s  .. 

E  .. 

X  .. 

X  .. 

X  .. 

s  .. 

X  .. 
X  .. 

s .. 

X  .. 

X  .. 

X  .. 

X  .. 


Condition 


Description 


Mri  lumt)ar  spine  w/o  dye  

Mri  lumbar  spine  w/dye 

Mri  neck  spine  w/o&w/dye  

Mri  chest  spine  w/o&w/dye  

Mri  lumbar  spine  w/o&w/dye  .... 

Mr  angio  spine  w/o&w/dye 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis  

Ct  angiograph  pelv  w/o&w/dye 

Ct  pelvis  w/o  dye  

Ct  pelvis  w/dye 

Ct  pelvis  w/o&w/dye 

Mri  pelvis  w/o  dye 

Mri  pelvis  w/dye  

Mri  pelvis  w/o  &  w/dye 

Mr  angio  pelvis  w/o&w/dye 

X-ray  exam  sacroiliac  joints 

X-ray  exam  sacroiliac  joints 

X-ray  exam  of  tailbone 

Contrast  x-ray  of  neck  spine  .... 
Contrast  x-ray,  thorax  spine  .... 

Contrast  x-ray,  lower  spine 

Contrast  x-ray  of  spine  

Epidurography , 

X-ray  c/t  spine  disk  , 

X-ray  of  lower  spine  disk  : 

X-ray  exam  of  collar  bone  

X-ray  exam  of  shoulder  blade  ., 

X-ray  exam  of  shoulder  

X-ray  exam  of  shoulder  

Contrast  x-ray  of  shoulder  

X-ray  exam  of  shoulders 

X-ray  exam  of  humerus 

X-ray  exam  of  eltraw ! 

X-ray  exam  of  elbow 

Contrast  x-ray  of  elbow 

X-ray  exam  of  forearm 

X-ray  exam  of  arm,  infjuit 

X-ray  exam  of  wrist 

X-ray  exam  of  wrist 

Contrast  x-ray  of  wrist 

X-ray  exam  of  hand  

X-ray  exam  of  hand  

X-ray  exam  of  finger(s)  

Ct  upper  extremity  w/o  dye 

Ct  upper  extremity  w/dye 

Ct  uppr  extremity  w/o&w/dye  .... 
Ct  angio  upr  extrm  w/o&w/dye  . 

Mri  upper  extremity  w/o  dye  

Mri  upper  extremity  w/dye  

Mri  uppr  extremity  w/o&w/dye  .. 

Mri  joint  upr  extrem  w/o  dye  

Mri  joint  upr  extrem  w/dye  

Mri  joint  upr  extr  w/o&w/dye  

Mr  angio  upr  extr  w/o&w/dye 

X-ray  exam  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  hips 

Contrast  x-ray  of  hip  

X-ray  exam  of  hip  

X-ray  exam  of  pelvis  &  hips 

X-ray  exam,  sacroiliac  joint 

X-ray  exam  of  thigh  

X-ray  exam  of  knee,  1  or  2 

X-ray  exam  of  knee,  3  

X-ray  exam,  knee,  4  or  nwre 


APC 


0336 
0284 
0337 
0337 
0337 

0260 
0260 
0662 
0332 
0283 
0333 
0336 
0284 
0337 


Relative 
weight 


0260 

0260 

0260 

0274 

0274 

0274 

0274 

0274 

0388 

0388 

0260 

0260 

0260 

0260 

0275 

0260 

0260 

0260 

0260 

0275 

0260 

0260 

0260 

0260 

0275 

0260 

0260 

0260 

0332 

0283 

0333 

0662 

0336 

0284 

0337 

0336 

0284 

0337 

6260 
0260 
0260 
0275 
0261 
0260 
0275 
0260 
0260 


0260 
0260 


6.4817 
7.0207 
9.3215 
9.3215 
9.3215 

0.7845 
0.7845 
5.8751 
3.3916 
4.6121 
5.4299 
6.4817 
7.0207 
9.3215 

0.7845 
0.7845 
0.7845 
3.5837 
3.5837 
3.5837 
3.5837 
3.5837 
11.7450 
11.7450 
0.7845 
0.7845 
0.7845 
0.7845 
3.2967 
0.7845 
0.7845 
0.7845 
0.7845 
3.2967 
0.7845 
0.7845 
0.7845 
0.7845 
3.2967 
0.7845 
0.7845 
0.7845 
3.3916 
4.6121 
5.4299 
5.8751 
6.4817 
7.0207 
9.3215 
6.4817 
7.0207 
9.3215 

6.7845 
0.7845 
0.7845 
3.2967 
1.3238 
0.7845 
3.2967 
0.7845 
0.7845 
0.7845 
0.7845 


Payment 
rate 


$351 .89 
$381.15 
$506.05 
$506.05 
$506.05 

'$42!59 
$42.59 
$318.95 
$18413 
$250.39 
$294.78 
$351.89 
$381.15 
$506.05 

$42.59 

$42.59 

$42.59 

$194.56 

$194.56 

$194.56 

$194.56 

$194.56 

$637.62 

$637.62 

$42.59 

$42.59 

$42.59 

$42.59 

$178.97 

$42.59 

$42.59 

$42.59 

$42.59 

$178.97 

$42.59 

$42.59 

$42.59 

$42.59 

$178.97 

$42.59 

$42.59 

$42.59 

$184.13 

$250.39 

$294.78 

$318.95 

$351.89 

$381.15 

$506.05 

$351.89 

$381.15 

$506.05 

$42.59 
$42.59 
$42.59 

$178.97 
$71.87 
$42.59 

$178.97 
$42.59 
$42.59 
$42.59 
$42.59 


National 
unadjusted 
copayment 


$175.94 
$190.57 
$240.77 
$240.77 
$240.77 


$21.29 
$21.29 
$156.47 
$91 .27 
$125.19 
$146.98 
$175.94 
$190.57 
$240.77 


$21.29 

$21.29 

$21.29 

$92.92 

$9292 

$92.92 

$92.92 

$92.92 

$304.54 

$304.54 

$21.29 

$21.29 

$21.29 

$21.29 

$69.09 

$21.29 

$21.29 

$21.29 

$21  29 

$69.09 

$21.29 

$21J29 

$21.29 

$21.29 

$69.09 

$21.29 

$21.29 

$21.29 

$91.27 

$125.19 

$146.98 

$156.47 

$175.94 

$190.57 

$240.77 

$175.94 

$190.57 

$240.77 


$21.29 
$21.29 
$21.29 
$69.09 


$21.29 
$69.09 
$21.29 
$21.29 
$21.29 
$21.29 


Minimum 
unadjusted 
copaymeni 


$70.38 

$76.23 

$101.21 

$101.21 

$101.21 


$8.52 
$8.52 
$63.79 
$36  83 
$50.08 
$58.96 
$70.38 
$76.23 
$10121 


$8.52 

$8.52 

$8.52 

$38.91 

$38.91 

$38.91 

$38.91 

$38.91 

$127.52 

$127.52 

$8.52 

$8.52 

$8.52 

$8.52 

$35.79 

$8.52 

$8.52 

$8  52 

$8.52 

$35.79 

$8.52 

$8.52 

$8.52 

$8.52 

$35.79 

$8.52 

$8.52 

$8.52 

$36  83 

$50.08 

$58.96 

$63.79 

$70.38 

$76.23 

$101.21 

$70.38 

$76.23 

$101.21 


$8.52 

$8.52 

$8.52 

$35.79 

$14.37 

$8.52 

$35.79 

$8.52 

$8.52 

$8.52 

$8.52 


OPT  codes  and  descriplkXB  only  are  copyrighf  American  Medical  Associalion  All  Rights  Resenied.  Applicabte  FARS/DFARS  Apply. 
Copyright  Anoerican  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 


73565 
73580 
73590 
73592 
73600 
73610 
73615 
73620 
73630 
73650 
73660 
73700 
73701 
73702 
73706 
73718 
73719 
73720 
73721 
73722 
73723 
73725 
74000 
74010 
74020 
74022 
74150 
74160 
74170 
74175 
74  81 
74182 
74183 
74185 
74190 
74210 
74220 
74230 
74235 
74240 
74241 
74245 
74246 
74247 
74249 
74250 
74251 
74260 
74270 
74280 
74283 
74290 
74291 
74300 
74301 
74305 
74320 
74327 
74328 
74329 
74330 
74340 
74350 
74355 
74360 
74363 


Status 
in  iicator 


CPT  codes  and 

Copyngftt  Amenca^ 


Condition 


Description 


X-ray  exam  of  knees 

Contrast  x-ray  of  knee  joint  

X-ray  exam  of  k)wer  leg 

X-ray  exam  of  leg,  infant  

X-ray  exam  of  ankie 

X-ray  exam  of  ankJe 

Contrast  x-ray  of  ankle  

X-ray  exam  of  foot  

X-ray  exam  of  foot 

X-ray  exam  of  fieeJ  .' 

X-ray  exam  of  foe(s) 

Ct  lower  extremity  w/o  dye  \ 

Ct  lower  extremity  w/dye  

Ct  Iwr  extremity  w/o& w/dye  

Ct  angio  Iwr  extr  w/o& w/dye  

Mrj  tower  extremity  w/o  dye 

Mri  tower  extremity  w/dye 

Mri  Iwr  extremity  w/o&w/dye  

Mri  jnt  of  Iwr  extre  w/o  dye  

Mri  joint  of  Iwr  extr  w/dye 

Mri  joint  Iwr  extr  w/o&w/dye 

Mr  ang  Iwr  ext  w  or  w/o  dye  

X-ray  exam  of  abdomen  

X-ray  exam  of  abdomen  

X-ray  exam  of  atxlomen  

X-ray  exam  series,  abdomen  — ■ 

Ct  atxlomen  w/o  dye 

Ct  abdomen  w/dye 

Ct  atxlomen  w/o&w/dye 

Ct  angto  abdom  w/o&w/dye 

Mri  atxlomen  w/o  dye  

Mri  abdomen  w/dye  

Mri  atxlomen  w/o&w/dye 

Mri  angto,  abdom  w  or  w/o  dy  .. 

X-ray  exam  of  peritoneum  

Contrst  x-ray  exam  of  throat 

Contrast  x-ray,  esoptiagus 

Cine/vkl  x-ray,  ttiroat/esopti 

Remove  esopttagus  obstruction 

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gi  tract  

X-ray  exam,  upper  gl  trad  

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

Contrst  x-ray  uppr  gi  tract 

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  

X-ray  exam  of  small  bowel  

Contrast  x-ray  exam  of  colon  ... 
Contrast  x-ray  exam  of  coton  ... 
Contrast  x-ray  exam  of  colon  ... 

Contrast  x-ray,  gallbladder 

Contrast  x-rays,  gallbladder 

X-ray  bile  ducts/parKreas  

X-rays  at  surgery  add-on 

X-ray  bile  ducts/pancreas  

Contrast  x-ray  of  bile  ducts 

X-ray  txle  stone  removal 

X-ray  bile  dix:t  endoscopy  

X-ray  for  pancreas  endoscopy  .. 

X-ray  bile/pane  endoscopy  

X-ray  guide  for  GI  tube  

X-ray  gukle,  stomacti  tut>e 

X-ray  gukle,  intestinal  tube 

X-ray  gukle,  GI  dilatton  

X-ray,  bile  duct  dHatkHi  


ARC 

Relative 
weight 

Payment 
rate 

Nattonal 
unadjusted 

Minimum 
unadjusted 

copayment 

copayment 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0275 

3.2967 

$178.97 

$69.09 

$35.79 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0275 

3.2967 

$178.97 

$69.09 

$35.79 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

oaxi 

3.3916 

$184.13 

$91.27 

$36.83 

0283 

4.6121 

$250.39 

$125.19 

$50.08 

IK<HH 

5.4299 

$294.78 

$146.98 

$58.96 

0662 

5.8751 

$318.95 

$156.47 

$63.79 

0336 

6.4817 

$351.89 

$175.94 

$70.38 

0284 

7.0207 

$381.15 

$190.57 

$76.23 

0337 

9.3215 

$506.05 

$240.77 

$101.21 

0336 

6.4817 

$351.89 

$175.94 

$70.38 

0&>84 

7.0207 

$381.15 

$190.57 

$76.23 

033/ 

9.3215 

$506.05 

$240.77 

$101.21 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0261 

1  3238 

$71.87 

$14.37 

033? 

3.3916 

$184.13 

$91.27 

$36.83 

0283 

4.6121 

$250.39 

$125.19 

$50.08 

0333 

5.4299 

$294.78 

$146.98 

$58.96 

0662 

5.8751 

$318.95 

$156.47 

$63.79 

0336 

6.4817 

$351.89 

$175.94 

$70.38 

0284 

7.0207 

$381.15 

$190.57 

$76.23 

0337 

9.3215 

$506.05 

,  $240.77 

$101.21 

0263 

2.1875 

$118.76 

$43.58 

$23.75 

0276 

1.6025 

$87.00 

$41.72 

$17.40 

02/6 

1.6025 

$87.00 

$41.72 

$17.40 

0276 

1.6025 

$87.00 

$41.72 

$17.40 

0296 

3.1381 

$170.36 

$69.20 

$34.07 

0276 

1.6025 

$87.00 

$41.72 

$17.40 

02/6 

1.6025 

$87.00 

$41.72 

$17.40 

027/ 

2.4462 

$132.80 

$60.47 

$26.56 

0276 

16025 

$87.00 

$41.72 

$17.40 

0276 

1.6025 

$87.00 

$41.72 

$17.40 

0277 

2.4462 

$132.80 

$60.47 

$26.56 

0276 

1.6025 

$87.00 

$41.72 

$17.40 

0277 

2.4462 

$132.80 

$60.47 

$26.56 

0277 

2.4462 

$132.80 

$60.47 

$26.56 

0276 

1.6025 

$87.00 

$41.72 

$17.40 

02// 

2.4462 

$132.80 

$60.47 

$26.56 

0276 

1.6025 

$8r.oo 

$41.72 

$17.40 

0276 

1.6025 

$87.00 

$41.72 

$17.40 

0276 

1.6025 

$87.00 

$41.72 

$17.40 

U263 

2.1875 

$118.76 

$43.58 

$23.75 

0263 

2.1875 

$118.76 

$43.58 

.  $23.75 

0263 

2.1875 

$118.76 

$43.58 

$23.75 

0264 

3.0022 

$162.99 

$79.41 

$32.60 

0296 

3.1381 

$170.36 

$69.20 

$34.07 

02/2 

l"4b86 

$76.47 

$38!23 

$15!29 

0263 

2.1875 

$118.76 

$43.58 

$23.75 

0263 

2.1875 

$118.76 

$43.58 

$23.75 

0296 

3.1381 

$170.36 

$69.20 

$34.07 

029/ 

8.1532 

$442.63 

$172.51 

$88.53 

d^riptkms  oriy  are  copyiighl  Amencan  MedKal  Assoaatior  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  AD  nghts  resented 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


Conditton 


Description 


ARC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 

Minimum 
unadjusted 

copayment 

copayment 

0278 

3.7365 

$148.56 

$66.07 

$29.71 

0278 

2.7365 

$148.56 

$66.07 

$29.71 

0278 

2.7365 

$148.56 

$66.07 

$29.71 

0278 

2.7365 

$148.56 

$66.07 

$29.71 

0278 

2.7365 

$148.56 

$66.07 

$29.71 

0278 

2.7365 

$148.56 

$66.07 

$29.71 

0278 

2.7365 

$148.56 

$6607 

$29.71 

0278 

2.7365 

$148.56 

$66  07 

$29.71 

0278 

2.7365 

$148.56 

$66.07 

$29.71 

0278 

2.7365 

$148.56 

$66.07 

$29.71 

0264 

3.0022 

$162.99 

$79.41 

$32.60 

0297 

8.1532 

$442.63 

$172.51 

$88.53 

0296 

3.1381 

$170.36 

$69.20 

$34.07 

0296 

3.1381 

$170.36 

$69.20 

$34.07 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0264 

3.0022 

$162.99 

$79.41 

$32.60 

0263 

2.1875 

$118.76 

$43.58 

$23.75 

02/8 

2.7365 

$148.56 

$66.07 

$29.71 

0336 

6.4817 

$351.89 

$175.94 

$70.38 

0284 

7.0207 

$381.15 

$190.57 

$76.23 

0335 

6.4453 

$349.91 

$151.46 

$69.98 

0335 

6.4453 

$349.91 

$151.46 

$69.98 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206  56 

0662 

5.8751 

$318.95 

$156.47 

$63.79 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0280 

19.0237 

$1,032.78 

$353  85 

$206.56 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0280 

19.0237 

$1,032.78 

$353.85 

$206.56 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0668 

10.4896 

$569.47 

$237  76 

$113.89 

0281 

6.6888 

$363.13 

$115.16 

$72.63 

0264 

3.0022 

$162.99 

$79.41 

$32.60 

0264 

3.0022 

$162.99 

$79.41 

$32.60 

0264 

3.0022 

$162.99 

$79.41 

$32.60 

0264 

3.0022 

$162.99 

$79.41 

$32.60 

0263 

2.1875 

$118.76 

$43.58 

$23.75 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0281 

6.6888 

$363.13 

$115.16 

$72.63 

0281 

6.6888 

$363.13 

$115.16 

$72.63 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0279 

11.0678 

$600.86 

$174.57 

$120.17 

0287 

6.2829 

$341.09 

$107.20 

$68.22 

0279 

1 1 .0678 

$600.86 

$174.57 

$12017 

0287 

6.2829 

$341.09 

$107.20 

$68.22 

0287 

6.2829 

$341.09 

$107.20 

$68.22 

74400 
74410 
74415 
74420 
74425 
74430 
74440 
74445 
74450 
74455 
74470 
74475 
74480 
74485 
74710 
74740 
74742 
74775 
75552 
75553 
75554 
75555 
75556 
75600 
75605 
75625 
75630 
75635 
75650 
75658 
75660 
75662 
75665 
75671 
75676 
75680 
75685 
75705 
75710 
75716 
75722 
75724 
75726 
75731 
75733 
75736 
75741 
75743 
75746 
75756 
75774 
75790 
75801 
75803 
75805 
75807 
75809 
75810 
75820 
75822 
75825 
75827 
75831 
75833 
75840 
75842 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
X 
S 
S 
S 
X 
X 
X 
S 
S 
S 
S 
S 

e 

S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

X 
X 
X 
X 
X 

s 
s 
s 
s 
s 
s 
s 
s 
s 


Contrst  x-ray,  urinary  tract 

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urinary  tract  

Contrst  x-ray,  urirary  tract 

Contrst  x-ray,  urinary  tract 

Contrast  x-ray,  bladder  

X-ray,  male  genital  tract 

X-ray  exam  of  penis 

X-ray,  urethra/bladder 

X-ray,  urethra/bladder 

X-ray  exam  of  kklney  leston  .. 

X-ray  control,  cath  insert 

X-ray  control,  cath  insert 

X-ray  gukje,  GU  dilation  

X-ray  measurement  of  pelvis  . 

X-ray,  female  genital  tract 

X-ray,  faltopian  tut)e 

X-ray  exam  of  perineum  

Heart  mri  for  morph  w/o  dye  .. 

Heart  mri  for  morph  w/dye 

Cardiac  MRI/functlon  

Cardiac  MRI/limited  study 

Cardiac  MRI/ftow  mapping 

Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 
Contrast  x-ray  exam  of  aorta  . 

X-ray  aorta,  leg  arteries  

Ct  angio  atxlomlnal  arteries  ... 
Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  arm  

Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 
Artery  x-rays,  head  &  neck  .... 

Artery  x-rays,  neck 

Artery  x-rays,  neck 

Artery  x-rays,  spine 

Artery  x-rays,  spine 

Artery  x-rays,  arm/leg  

Artery  x-rays,  arms/legs 

Artery  x-rays,  kklney  

Artery  x-rays,  kklneys  

Artery  x-rays,  atxlomen  

/Vrtery  x-rays,  adrenal  gland  .. 

Artery  x-rays,  adrenals 

Artery  x-rays,  pelvis  

Artery  x-rays,  lung 

Artery  x-rays,  lungs 

Artery  x-rays,  lung 

Artery  x-rays,  ctiest 

Artery  x-ray,  each  vessel 

Visualize  A-V  shunt 

Lymph  vessel  x-ray,  arm/teg  .. 
Lymph  vessel  x-ray ,arms/tegs 

Lymph  vessel  x-ray,  trunk 

Lymph  vessel  x-ray,  trunk 

Nonvascular  shunt,  x-ray  

Vein  x-ray,  spleen/liver  

Vein  x-ray,  arm/leg 

Vein  x-ray,  arms/legs 

Vein  x-ray,  trunk 

Vein  x-ray,  chest  

Vein  x-ray,  kidney  

Vein  x-ray,  kidneys  

Vein  x-ray,  adrenal  gland 

Vein  x-ray,  adrenal  glands 


OPT  codes  and  descriptions  only  are  copynght  American  Medical  Association.  All  Rights  Reserved  AppHcatile  FARS/DFARS  Appty. 
Copyright  American  Dental  Association.  All  rights  lesen/ed. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
ndicator 


75860 

75870 

75872 

75880 

75885. 

75887. 

75889. 

75891  . 

75893. 

75894. 

75896. 

75898. 

75900. 

75901  . 

75902. 

75940. 

75945  . 

75946. 

75952  . 

75953. 

75954  .. 
75960.. 
75961  .. 
75962.. 
75964.. 
75966.. 
75968.. 
75970  .. 
75978  .. 
75980.. 
75982  .. 
75984.. 
75989  .. 
75992.. 
75993  .. 
75994.. 

75995  .. 

75996  .. 
76000.. 
76001  .. 
76003.. 
76005.. 
76006.. 
76010  ... 

76012  ... 

76013  ... 
76020... 
76040... 
76061  ... 
76062... 
76065  ... 
76066... 

76070  ... 

76071  ... 

76075  ... 

76076  ... 
76078  ... 
76080... 
76085  ... 
76086... 
76088  ... 

76090  ... 

76091  ... 

76092  ... 

76093  ... 

76094  ... 


S 

S 

S 

S 

S 

S 

S 

S 

N 

S 

S 

X 

C 

X 

X 

X 

S 

8 

C 

C 

C 

S 

S 

S 

S 

S 

S 

s 
s 
s 

8 

X 

N 

8 

8 

S 

8 

S 

X 

N 

N 

N 

X 

X 

8 

8 

X 

X 

X 

X 

X 

X 

8  . 

S  . 

8  . 

8  . 

X  . 

X  . 

A  . 

X  . 

X  . 

8  . 

8  . 

A  . 

E  . 

e  . 


CPT  codes  and 
Copyrtghl  Amanca  I 


Condition 


Description 


Vein  x-ray,  neck  :...., 

Vein  x-ray,  skull  

Vein  x-ray,  skull  

Vein  x-ray,  eye  socket  

Vein  x-ray,  liver 

Vein  x-ray,  liver 

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Venous  sampling  by  catheter  . 

X-rays,  transcath  therapy 

X-rays,  transcath  therapy 

Follow-up  angiography 

Arterial  catheter  exchange 

Remove  cva  device  obstruct  .. 

Remove  cva  lumen  obstruct  ... 

X-ray  placement,  vein  filter 

Intravascular  us 

Intravascular  us  add-on  

Endovasc  repair  abdom  aorta 

Abdom  aneurysm  endovas  rpr 

Iliac  aneurysm  endovas  rpr  

Transcathefer  intro,  stent 

Retrieval,  broken  catheter 

Repair  arterial  blockage 

Repair  artery  blockage,  each  ... 

Repair  arterial  blockage 

Repair  artery  blockage,  each  ... 

Vascular  biopsy 

Repair  venous  blockage  

Contrast  xray  exam  bile  duct  ... 
Contrast  xray  exam  bile  duct  ... 
Xray  control  catheter  change  ... 
Abscess  drainage  under  x-ray  . 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Atherectomy,  x-ray  exam 

Fluoroscope  examination 

Fluoroscope  exam,  extensive  ... 

Needle  localization  by  x-ray 

Fluoroguide  for  spine  inject  

X-ray  stress  view  

X-ray,  nose  to  rectum  

Percut  vertebroplasty  fluor 

Percut  vertebroplasty,  ct  

X-rays  for  bone  age  

X-rays,  bone  evaluation  

X-rays,  twne  survey 

X-rays,  bone  survey 

X-rays,  bone  evaluation  

Joint  survey,  single  view 

CT  scan,  bone  density  study  .... 

Ct  bone  density,  peripheral 

Dexa,  axial  skeleton  study 

Dexa,  peripheral  study 

Radiographic  absorptiometry  .... 

X-ray  exam  of  fistula 

Computer  mammogram  add-on 

X-ray  of  mammary  duct  

X-ray  of  mammary  ducts  

Mammogram,  one  breast 

Mammogram,  both  breasts 

Mammogram,  screening  

Magnetk:  image,  breast  

Magnetic  image,  both  breasts  ... 


APC 


0287 
0287 
0287 
0287 
0279 
0280 
0279 
0279 

0297 
0297 
0264 

0264 
0263 
0187 
0267 
0267 


0280 
0280 
0280 
0280 
0280 
0280 
0280 
0668 
0296 
0297 
0264 

0280 
0280 
0280 
0280 
0280 
0272 


0260 

0260 

0274 

0274 

0260 

0260 

0261 

0261 

0261 

026D 

0288 

0282 

0288 

0665 

0261 

0263 


Relative 
weight 


0263 
0263 
0271 
0271 


6.2829 

6.2829 

6.2829 

6.2829 

11.0678 

19.0237 

11.0678 

11.0678 

8.1532 
8.1532 
3.0022 

3.0022 
2.1875 
4.4274 
2.4805 
2.4805 


19.0237 

19.0237 

19.0237 

19.0237 

19.0237 

19.0237 

19.0237 

10.4896 

3.1381 

8.1532 

3.0022 

19.0237 
19.0237 
19.0237 
19.0237 
19.0237 
1.4086 


0.7845 
0.7845 
3.5837 
3.5837 
0.7845 
0.7845 
1.3238 
1.3238 
1.3238 
0.7845 
1.2854 
1.6813 
1.2854 
0.7225 
1.3238 
2.1875 

2.1875 
2.1875 
0.6548 
0.6548 


Payment 
rate 


only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Aoolv 
Dental  Association  AH  rights  reserved. 


deichptio(« 


$341.09 

$341.09 
$341.09 
$341.09 
$600.86 
$1,032.78 
$600  86 
$600.86 

$442.63 
$442.63 
$162.99 

$1^.99 
$118.76 
$240.36 
$134.66 
$134.66 


$1,032.78 

$1,032.78 

$1,032.78 

$1,032.78 

$1,032.78 

$1 ,032.78 

$1,032.78 

$569.47 

$170.36 

$442.63 

$162.99 

$1,032.78 
$1,032.78 
$1,032.78 
$1,032.78 
$1,032.78 
$76.47 


$42.59 
$42.59 
$194.56 
$194.56 
$42.59 
$42.59 
$71.87 
$71.87 
$71.87 
$42.59 
$69.78 
$91.28 
$69.78 
$39.22 
$71.87 
$118.76 

$118.76 

$118.76 

$35.55 

$35.55 


National 
unadjusted 
copayment 


$107.20 
$107.20 
$107.20 
$107.20 
$174.57 
$353.85 
$174.57 
$174.57 


$172.51 

$172.51 

$79.41 


$79.41 
$43.58 
$90.71 
$65.52 
$65.52 


$353.85 
$353.85 
$353.85 
$353.85 
$353.85 
$353.85 
$353.85 
$237.76 

$69.20 
$172.51 

$79.41 


$353.85 
$353.85 
$353.85 
$353.85 
$353.85 
$38.23 


$21.29 
$21.29 
$92.92 
$92.92 
$21.29 
$21.29 


$21.29 
$44.51 


$43.58 


$43.58 
$43.58 
$16.80 
$16.80 


Minimum 
unadjusted 
copayment 


$68.22 

$68.22 

$68.22 

$68.22 

$12017 

$206.56 

$120.17 

$120.17 


$88.53 
$88.53 
$32.60 


$32.60 
$23.75 
$48.07 
$26.93 
$26.93 


$206.56 

$206.56 

$206.56 

$206.56 

$206.56 

$206.56 

$206.56 

$113.89 

$34.07 

$88.53 

$32.60 


$206.56 
$206.56 
$206.56 
$206.56 
$206.56 
$15.29 


$8.52 

$8.52 

$38.91 

$38.91 

$8.52 

$8.52 

$14.37 

$14.37 

$14.37 

$8.52 

$13.96 

$18.26 

$13.96 

$7.84 

$14.37 

$23.75 


$23.75 

$23.75 

$7.11 

$7.11 
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CPT/ 
HCPCS 


Status 
indk:ator 


Condition 


Description 


APC 

Relative 
weight 

Payment 
rate 

Natk>nal 
unadjusted 

Minimum 

unadjusted 

copayment 

copayment 

0187 

4.4274 

$240.36 

$90.71 

$48.07 

0289 

3.6386 

$197.54 

$44.80 

$39.51 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0261 

1.3238 

$71.87 

$14.37 

0264 

3.0022 

$162.99 

$79.41 

$32  60 

0264 

3.0022 

$162.99 

$79.41 

$32.60 

0272 

1.4086 

$76.47 

$38.23 

$15.29 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0283 

4.6121 

$250.39 

$125.19 

$50.08 

0283 

4.6121 

$250.39 

$125.19 

$50.08 

0332 

3.3916 

$184.13 

$91.27 

$36.83 

0282 

1.6813 

$91.28 

$44.51 

$18.26 

0282 

1.6813 

$91 .28 

$44.51 

$18.26 

0282 

1.6813 

$91.28 

$44.51 

$18.26 

0335 

6.4453 

$349.91 

$151.46 

$69.98 

03as 

6.4453 

$349.91 

$151.46 

$69.98 

a«5 

6.4453 

$349.91 

$151.46 

$69.98 

0268 

1.2640 

$68.62 

$13.72 

0272 

1.4086 

$76.47 

$38.23 

$15.29 

0282 

1.6813 

$91.28 

$44.51 

$18.26 

0335 

6.4453 

$349.91 

$151.46 

$69.98 

0260 

0.7845 

$42.59 

$21.29 

$8.52 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$8813 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0267 

2.4805 

$134.66 

$65.52 

$26.93 

0266 

1.6234 

-   $88.13 

$44.06 

$17.63 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0671 

1.6392 

$88.99 

$44.49 

$17.80 

0697 

1.4621 

$79.38 

$39.69 

$15.88 

0671 

1.6392 

$88.99 

$44.49 

$17.80 

0697 

1.4621 

$79.38 

$39.69 

$15.88 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0265 

1.0245 

$55.62 

$27.81 

$11.12 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

0266 

1.6234 

$88.13 

$44.06 

$17.63 

76095 
76096 
76098 
76100 
76101 
76102 
76120 
76125 
76140 
76150 
76350 
76355 
76360 
76362 
76370 
76375 
76380 
76390 
76393 
76394 
76400 
76490 
76496 
76497 
76498 
76499 
76506 
76511 
76512 
76513 
76516 
76519 
76529 
76536 
76604 
76645 
76700 
76705 
76770 
76775 
76778 
76800 
76801 
76802 
76805 
76810 
76811 
76812 
76815 
76816 
76817 
76818 
76819 
76825 
76826 
76827 
76828 
76830 
76831 
76856 
76857 
76870 
76872 
76873 
76880 
76885 


X 
X 
X 
X 
X 
X 
X 
X 
E 
X 
N 
8 
8 
S 
8 
8 
8 
E 
8 
8 
8 
8 
X 
S 
8 
X 
S 
8 
8 
8 
8 
S 
S 
8 
8 
8 
8 
8 
8 
8 
S 
S 
S 
S 
8 
S 
S 
8 
8 
8 
8 
8 
S 
8 
S 
8 
S 
8 
8 
8 
8 
8 
S 
8 
S 
8 


Stereotactk:  breast  biopsy  

X-ray  of  rieedle  wire,  breast  

X-ray  exam,  t>reast  specimen  ... 

X-ray  exam  of  body  section 

Complex  body  sectk)n  x-ray  

Complex  body  sectkxi  x-rays  ... 

Cine/video  x-rays  

CineA^ideo  x-rays  add-on 

X-ray  consultatk>n  

X-ray  exam,  dry  process 

Special  x-ray  contrast  study  

CAT  scan  for  kx^alization 

CAT  scan  for  needle  biopsy  

Cat  scan  for  tissue  ablation  

CAT  scan  for  therapy  guide 

3d/tK)lograph  reconstr  add-on  ... 

CAT  scan  follow-up  study 

Mr  spectroscopy 

Mr  guidance  for  needle  place  ... 

Mri  for  tissue  ablatk>n  

Magnetk:  image,  bone  manow  . 

Us  for  tissue  ablatk>n  

Fluoroscopic  procedure  

Ct  procedure  

Mri  procedure  " , 

Radiographic  procedure , 

Echo  exam  of  head , 

£cho  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye,  water  bath  . 

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye 

Us  exam  of  head  and  neck 

Us  exam,  cf>est,  b-scan  

Us  exam,  breast(s)  

Us  exam,  abdom,  complete 

Echo  exam  of  abdomen 

Us  exam  abdo  back  wall,  comp 
Us  eam  abdo  back  wall,  lim  ..... 

Us  exam  kidney  transplant  

Us  exam,  spinal  canal 

Ob  us  <  14  wks,  sir)gle  fetus  ... 

Ob  us  <  14  wks,  addl  fetus 

Us  exam,  pg  uterus,  compi 

Us  exam,  pg  uterus,  mult  

Ob  us,  detailed,  sngi  fetus 

Ob  us,  detailed,  addl  fetus 

Us  exam,  pg  uterus  limit 

Us  exam  pg  uterus  repeat  

Transvaginal  us,  obstetric 

Fetal  biophys  profile  w/nst  

Fetal  biojDhys  profil  w/o  nst 

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Echo  exam  of  fetal  heart  

Transvaginal  us,  non-ob  

Echo  exam,  uterus 

Us  exam,  petvk:,  complete 

Us  exam,  pelvic,  limited 

Us  exam,  scrotum 

Echo  exam,  transrectal  

Ectiograp  trans  r,  pros  study  ... 

Us  exam,  extremity  

Us  exam  infant  hips,  dynamk:  . 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resened.  Applicable  FARS/DFAFtS  Apply. 
Copyright  American  Dental  Association  All  ri^its  reserved. 
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CPT/ 
HCPCS 


76886 

76930 

76932 

76936. 

76941  . 

76942. 

76945. 

76946. 

76948. 

76950. 

76965. 

76970. 

76975. 

76977. 


76999  . 

77261 

77262. 

77263 

77280. 

77285. 

77290. 

77295. 

77299. 

77300. 

77301. 

77305. 

77310. 

77315. 

77321  . 

77326. 

77327. 

77328. 

77331  . 

77332.. 

77333. 

77334.. 

77336.. 

77370.. 

77399.. 

77401  .. 

77402.. 

77403.. 

77404.. 

77406.. 

77407.. 

77408.. 

77409.. 

77411  .. 

77412  .. 

77413  .. 

77414  .. 

77416  .. 

77417  ... 
7741B  .. 
77427  ... 
77431  ... 
77432... 
77470  ... 
77499  ... 
77520... 
77522... 
77523... 
77525... 
77600... 
77605... 


Status 
hdicator 


S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

S 

X 

S 

S 

E 

E 

E 

X 

X 

X 

X 

E 

X 

s 

X 
X 
X 
X 
X 
X 
X 
X 

X  . 
X  , 
X  , 
X  . 
X  . 
X  . 

s  . 

s  . 

s  . 
s . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  . 

s  ., 
3 

X  .. 

s  .. 

E  .. 

E  .. 

E  .. 

S  .. 

E  .. 

S  .. 

S  .. 

S  .. 

S  .. 

S  .. 

s  .. 


CPT  codes  and 
Copynghl  Amencar 


Condition 


Description 


Us  exam  infant  hips,  static  .... 

Echo  guide,  cardiocentesis  .... 

Echo  guide  for  heart  biopsy  .... 

Echo  guide  for  artery  repair  .... 

Echo  guide  for  transfusion 

Echo  guide  for  biopsy  

Echo  guide,  villus  sampling  .... 

Echo  guide  for  amniocentesis 

EcfvD  guide,  ova  aspiration  

Echo  guidance  radiotfierapy  ... 

EcfK)  guidarx^e  radiotfierapy  ... 

Ultrasound  exam  follow-up  

Gl  endoscopic  uttrasourid  

Us  bone  density  measure 

Ultrasound  guide  intraoper  

Echo  examination  procedure  .. 

Radiation  tfierapy  planning  

Radiation  therapy  planning  

Radiation  therapy  planning  

Set  radiation  therapy  field 

Set  radiation  tfierapy  field 

Set  radiation  therapy  field 

Set  radiation  ttierapy  field 

Radiation  therapy  planning  

Radiation  therapy  dose  plan  .... 

Radiotfierapy  dose  plan,  imrt ... 

Teletx  isodose  plan  simple  

Teletx  isodose  plan  intermed  ... 

Teletx  Isodose  plan  complex  ... 

Special  teletx  port  plan  

Radiation  tfierapy  dose  plan  .... 

Brachytx  isodose  calc  interm  ... 

Brachytx  isodose  plan  compi  ... 

Special  radiation  dosimetry 

Radiation  treatment  ald(s)  

Radiation  treatment  aid(s)  

Radiation  treatment  ald(s)  

Radiation  physics  consult  

Radiation  physics  consult  

External  radiation  dosimetry  .... 

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery 

Radiafion  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiation  treatment  delivery  

Radiology  port  film(s)  

Radiation  tx  delivery,  imrt  

Radiation  tx  management,  x5  ... 
Radiation  thereipy  management 

Stereotactic  radiation  trmt 

Special  radiation  treatment 

Radiation  therapy  management 
Proton  trmt,  simple  w/o  comp  ... 

Proton  trmt,  simple  w/comp  

Proton  trmt,  intermediate  

Proton  treatment,  complex 

Hyperthermia  treatment  

Hyperthermia  treatment  


APC 


0266 
0268 
0268 
0268 
0268 
0268 
0268 
0268 
0268 
0268 
0268 
0265 
0266 
0340 
0266 
0265 


Relative 
weight 


0304 
0305 
0305 
0310 

0304 

0413 

0304 

0304 

0305 

0305 

0305 

0305 

0305 

0304 

0303 

0303 

0303 

0304 

0305 

0304 

0300 

0300 

0300 

0300 

0300 

0300 

0300 

0300 

0300 

0301 

0301 

0301 

0301 

0260 

0412 


0299 

0664 
0664 
1511 
1511 
0314 
0314 


1.6234 
1.2640 
1.2640 
1.2640 
1.2640 
1.2640 
1.2640 
1.2640 
1.2640 
1.2640 
1.2640 
1.0245 
1.6234 
0.6232 
1.6234 
1.0245 


1.6599 

3.6649 

3.6649 

13.7085 

1.6599 

6.03^ 

1.6599 

1.6599 

3.6649 

3.6649 

3.6649 

3.6649 

3.6649 

1.6599 

2.8636 

2.8636 

2.8636 

1.6599 

3.6649 

1.6599 

1.5112 

1.5112 

1.5112 

1.5112 

1.5112 

1.5112 

1.5112 

1.5112 

1.5112 

2.1337 

2.1337 

2.1337 

2.1337 

0.7845 

5.2832 


5.7427 

9.6828 
9.6828 


5.0930 
5.0930 


Payment 
rate 


$88.13 
$68.62 
$68.62 
$68.62 
$68.62 
$68.62 
$68.62 
$68.62 
$68.62 
$68.62 
$68.62 
$55.62 
$88.13 
$33.83 
$88.13 
$55.62 


$90.11 
$198.96 
$198.96 
$744.22 


$90.11 

$327.74 

$90.11 

$90.11 

$198.96 

$198.96 

$198.96 

$198.96 

$198.96 

$90.11 

$155.46 

$155.46 

$155.46 

$90.11 

$198.96 

$90.11 

$82.04 

$82.04 

$82.04 

$82.04 

$82.04 

$82.04 

$82.04 

$82.04 

$82.04 

$115.84 

$115.84 

$115.84 

$115.84 

$42.59 

$286.82 


$311.77 

$525.67 
$525.67 
$950.00 
$950.00 
$276.49 
$276.49 


National 
unadjusted 
copayment 


$44.06 


$27.81 
$44.06 


$44.06 
$27.81 


$41.52 

$91.38 

$91.38 

$325.27 


$41.52 


$41.52 
$41.52 
$91.38 
$91.38 
$91.38 
$91.38 
$91.38 
$41.52 
$66.95 
$66.95 
$66.95 
$41.52 
$91.38 
$41.52 


$23.17 
$23.17 
$23.17 
$23.17 
$21.29 


$62.36 


$101.77 
$101.77 


Minimum 
unadjusted 
copayment 


$17.63 
$13.72 
$13.72 
$13.72 
$13.72 
$13.72 
$13.72 
$13.72 
$13.72 
$13.72 
$13.72 
$11.12 
$17.63 
$6.77 
$17.63 
$11.12 


$18.02 

$39.79 

$39.79 

$148.84 


$18.02 
$65.55 
$18.02 
$18.02 
$39.79 
$39.79 
$39.79 
$39.79 
$39.79 
$18.02 
$31.09 
$31.09 
$31.09 
$18.02 
$39.79 
$18.02 
$16.41 
$16.41 
$16.41 
$16.41 
$16.41 
$16.41 
$16.41 
$16.41 
$16.41 
$23.17 
$23.17 
$23.17 
$23.17 
$8.52 
$57.36 


$62.35 


$105.13 
$105.13 
$190.00 
$190.00 
$55.30 
$55.30 


only  are  copyngW  Amoncan  Medical  Association.  All  Rights  Reserved.  Applicable  FARSTOFARS  Apply 
Dental  Association  AH  rights  reserved.  "  ^^'' 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


77610 
77615 
77620 
77750 
77761 
77762 
77763 
77776 
77777 
77778 
77781 
77782 
77783 
77784 
77789 
77790 
77799 
78000 
78001 
78003 
78006 
78007 
78010 
78011 
78015 
78016 
78018 
78020 
78070 
78075 
78099 
78102 
78103 
78104 
78110 
78111 
78120 
78121 
78122 
78130 
78135 
78140 
7^160 
78162 
78170 
78172 
78185 
78190 
78191 
78195 
78199 
78201 
78202 
78205 
78206 
78215 
78216 
78220 
78223 
78230 
78231 
78232 
78258 
78261 
78262 
78264 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
N 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 


Hyperthermia  treatment  

Hypertfiermia  treatment  

Hyperthermia  treatment  

Infuse  radioactive  materials  

Apply  intrcav  radlat  simple 

Apply  intrcav  radiat  interm  

Apply  intrcav  radiat  compI  

Apply  interstit  radiat  simpi 

Apply  interstit  radiat  inter 

Apply  interstit  radiat  compI  

High  intensity  brachytherapy  ... 
High  intensity  brachytherapy  ... 
High  intensity  brachytherapy  ... 
High  Intensity  brachytherapy  ... 

Apply  surface  radiation  

Radiation  handling  

Radium/radioisotope  ttierapy  ... 

Thyroid,  single  uptake 

Thyroid,  multiple  uptakes 

Thyroid  suppress/stimul 

Thyroid  Imaging  with  uptake  .... 
Thyroid  image,  mutt  uptakes  ... 

Thyroid  Imaging  

Thyroid  imaging  with  flow  

Thyroid  met  imaging  

Thyroid  met  imaging/studies  .... 

Thyroid  met  imaging,  Ixxly  

Thyroid  met  uptake  

Parathyroid  nuclear  imaging  .... 

Adrenal  nuclear  Imaging  

Endocrine  nuclear  procedure  ... 

Bone  manow  imaging,  ltd 

Bone  marrow  imaging,  mult 

Bone  marrow  imaging,  body  .... 

Plasma  volume,  single  

Plasma  volume,  multiple 

Red  cell  mass,  single. 

Red  cell  mass,  multiple 

Blood  volume  

Red  cell  survival  study 

Red  cell  survival  kInetKS  

Red  cell  sequestration  

Plasma  iron  turnover 

Radioiron  absorption  exam 

Red  cell  iron  utilization 

Total  body  iron  estimation  

Spleen  imaging  

Platelet  survival,  kinetk:s 

Platelet  sun/ival 

Lymph  system  imaging  

Blood/lymph  nuclear  exam  

Liver  imaging 

Liver  imaging  with  flow  

Liver  Imaging  (3D)  

Liver  Image  (3d)  with  flow 

Liver  and  spleen  imaging 

Liver  &  spleen  image/flow 

Liver  function  study 

Hepatot>iliary  imaging  

Salivary  gland  imaging 

Serial  salivary  imaging 

Salivary  gland  functk>n  exam  ... 

Esophageal  motility  study  

Gastric  mucosa  imaging  

Gastroesophageal  reflux  exam 
Gastric  emptying  study  


0314 
0314 
0314 
0300 
0312 
0312 
0312 
0312 
0312 
0651 
0313 
0313 
0313 
0313 
0300 


0313 
0389 
0389 
0389 
0390 
0391 
0390 
0391 
0390 
0390 
0391 
0389 
0391 
0392 
0389 
0400 
0400 
0400 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0393 
0400 
0389 
0389 
0400 
0389 
0394 
0394 
0394 
0394 
0394 
0394 
0394 
0394 
0395 
0395 
0395 
0395 
0395 
0395 
0395 


5.0930 

5.0930 

5.0930 

1.5112 

3.6892 

3.6892 

3.6892 

3.6892 

3.6892 

10.0459 

13.1258 

13.1258 

13.1258 

13.1258 

1.5112 

13.1258 
1.6475 
1.6475 
1.6475 
2.8434 
3.7174 
2.8434 
3.7174 
2.8434 
2.8434 
37174 
1.6475 
37174 
6.7081 
1.6475 
3.8691 
3.8691 
3.8691 
4.0720 
4.0720 
4.0720 
4.0720 
4.0720 
4.0720 
4.0720 
4.0720 
4.0720 
4.0720 
4.0720 
4.0720 
3.8691 
1.6475 
1.6475 
3.8691 
1.6475 
4.4370 
4.4370 
4.4370 
4.4370 
4.4370 
4.4370 
4.4370 
4.4370 
3.9372 
3.9372 
3.9372 
3.9372 
3.9372 
3.9372 
3.9372 


$276.49 
$276.49 
$276.49 

$82  04 
$200.28 
$200.28 
$200.28 
$200.28 
$200.28 
$545.38 
$712.59 
$712.59 
$712.59 
$712.59 

$82.04 

$712.59 
$89.44 
$89.44 
$89.44 
$154.37 
$201.81 
$154.37 
$20f.81 
$154.37 
$154.37 
$201.81 
$89.44 
$201.81 
$364.18 
$89.44 
$210.05 
$210.05 
$210.05 
$221.06 
$221.06 
$221.06 
$221.06 
$221.06 
$221.06 
$221.06 
$221.06 
$221  06 
$221.06 
$221.06 
$221.06 
$21005 
$89.44 
$89.44 
$210.05 
$89.44 
$240.88 
$240.88 
$240.88 
$240.88 
$240.88 
$240.88 
$240.88 
$240.88 
$213.75 
$213.75 
$213.75 
$213.75 
$213.75 
$213.75 
$213.75 


$101.77 
$101.77 
$101.77 


$40.06 
$40.06 
$40.06 
$40.06 
$40.06 
$109.08 


$44.72 

$44.72 

$44.72 

$77.18 

$100.90 

$77.18 

$100.90 

$77.18 

$77.18 

$100.90 

$44.72 

$100.90 

$182.08 

$44.72 

$105.02 

$105.02 

$105.02 

$110.53 

$110.53 

$110.53 

$110.53 

$110.53 

$110.53 

$110.53 

$110.53 

$110.53 

$110.53 

$110.53 

$110.53 

$105.02 

$44.72 

$44.72 

$105.02 

$44.72 

$120.44 

$120.44 

$120.44 

$120.44 

$120.44 

$120.44 

$120.44 

$120.44 

$106.87 

$106.87 

$106.87 

$106.87 

$106.87 

$106.87 

$106.87 


$55.30 

$55.30 

$55.30 

$16.41 

$40.06 

$40.06 

$40.06 

$40.06 

$40.06 

$109.08 

$142.52 

$142.52 

$142.52 

$142.52 

$16.41 


$142.52 
$17.89 
$17.89 
$17.89 
$30.87 
$40.36 
$30.87 
$40.36 
$30.87 
$30.87 
$40.36 
$17.89 
$40.36 
$72.84 
$17.89 
$42.01 
$42.01 
$42.01 
$44.21 
$44.21 
$44.21 
$44.21 
$44.21 
$44.21 
$44.21 
$44.21 
$44.21 
$44.21 
$44.21 
$44.21 
$42.01 
$17.89 
$17.89 
$42.01 
$17.89 
$48.18 
$48.18 
$48.18 
$48.18 
$48.18 
$48.18 
$48.18 
$48.18 
$42.75 
$42.75 
$42.75 
$42.75 
$42.75 
$42.75 
$42.75 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  All  rights  reserved 
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Addendum 


CPT/ 
HCPCS 


78267 

78268 

78270 

78271 

78272 

78278 

78282 

78290 

78291  . 

78299. 

78300. 

78305. 

78306. 

78315. 

78320. 

78350. 

78351  . 

78399. 

78414  . 

78428. 

78445. 

78455. 

78456. 

78457. 

78458.. 

78459.. 

78460.. 

78461  .. 

78464  .. 

78465.. 

78466.. 

78468  .. 

78469  .. 

78472  .. 

78473  .. 
78478  .. 
78480.. 
78481  .. 
78483.. 

78491  .. 

78492  .. 
78494  .. 
78496  .. 
78499  .. 
78580  .. 

78584  .. 

78585  .. 

78586  .. 

78587  ... 

78588  ... 
78591  ... 

78593  ... 

78594  ... 
78596  ... 
78599  ... 
78600... 
78601  ... 

78605  ... 

78606  ... 

78607  ... 

78608  ... 

78609  ... 

78610  ... 
78615  ... 
78630  ... 
78635  ... 


Status 
II  idicator 


A 
A 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
X 
E 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

E  . 
E  . 

s . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s  . 
s 

s . 
s  . 
s  . 
s  . 
s . 
s . 
s . 
s  . 
s . 
s . 

E  ., 
E  .. 

s . 

s  . 

s  . 

s  .. 


.  CPT  codes  and 
Copyright  Amencar 


B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


Condition 


Description, 


Breatti  tst  attain/anal  c-14 

Breath  test  analysis,  c-14  

Vit  B-12  atisorption  exam  

Vit  b-12  absrp  exam,  int  fac  ... 

Vit  B-12  at)sorp,  combined  

Acute  Gl  t>lood  loss  imaging  ... 

Gl  protein  loss  exam 

Meckel's  divert  exam  

Leveen/shunt  paterx:y  exam  ... 

Gl  nudear  procedure  

Bone  Imaging,  limited  area 

Bone  imagirig,  multiple  areas  . 

Bone  imaging,  wtiole  body  

Bone  imaging,  3  phase 

Bone  imaging  (3D)  

Bone  mineral,  single  photon  .... 

Bone  mineral,  dual  photon 

Musculoskeletal  nuclear  exam  . 

Non-imaging  heart  furxrtion 

Cardiac  shunt  Imaging  

Vascular  flow  Ima^ng 

VerKXJS  thrombosis  study  

Acute  venous  thromtxjs  image 

Venous  thromtxjsis  imaging  .... 

Ven  thromtxjsis  images,  bilat  .. 

Heart  muscle  imaging  (PET)  ... 

Heart  muscle  t>lood,  single  

Heart  muscle  blood,  multiple  ... 

Heart  image  (3d),  single  

Heart  image  (3d),  multiple  

Heart  infarct  image  

Heart  infarct  image  (ef) 

Heart  infarct  image  (3D)  

Gated  heart,  planar,  singte  

Gated  heart,  multiple  

Heart  wall  motion  add-on 

Heart  function  add-on  

Heart  first  pass,  single  

Heart  first  pass,  multiple  

Heart  image  (pet),  single  

Heart  image  (pet),  multiple  

Heart  image,  sped 

Heart  first  pass  add-on  

Cardiovascular  nuclear  exam  ... 

Lung  perfusion  imaging  

Lung  V/0  image  single  breath  .. 

Lung  V/Q  imaging  

Aerosol  lung  image,  single  

Aerosol  lung  image,  multiple  .... 

Perfusion  lung  image  

Vent  image,  1  breath,  1  proj 

Vent  image,  1  proj,  gas  

Vent  image,  mult  proj,  gas 

Lung  differential  function 

Respiratory  nuclear  exam 

Brain  imaging,  ltd  static  

Brain  imaging,  ltd  w/  flow 

Brain  imaging,  complete  

Brain  imaging,  compi  w/flow 

Brain  imaging  (3D)  

Brain  imaging  (PET)  

Brain  imaging  (PET)  

Brain  flow  imaging  only 

Cerebral  vascular  flow  image  .... 
Cerebrospinal  fluid  scan 


APC 


03% 
0395 
0395 
0395 
0395 
0395 
0395 
0389 
0396 
0396 
0396 
0396 
0396 
0261 


Relative 
weight 


Payment 
rate 


0389 
0397 
0398 
0397 
0397 
0397 
0397 
0397 
0285 
0398 
0398 
0398 
0398 
0398 
0398 
0398 
03d8 
0398 
0399 
0399 
0398 
0398 


0398 
0399 
0389 
0401 
0401 
0401 
0401 
0401 
0401 
0401 
0401 
0401 
0401 
0389 
0402 
0402 
0402 
0402 
0402 


0402 
0402 
0403 


CSF  ventnculography  I  0403 


3.9372 
3.9372 
3.9372 
3.9372 
3.9372 
3.9372 
3.9372 
1.6475 
4.2445 
4.2445 
4.2445 
4.2445 
4.2445 
1.3238 

1.6475 
2.4737 
6.6521 
2.4737 
2.4737 
2.4737 
2.4737 
2.4737 
19.5044 
6.6521 
6.6521 
6.6521 
6.6521 
6.6521 
6.6521 
6.6521 
6.6521 
6.6521 
1.6033 
1.6033 
6.6521 
6.6521 


6.6521 
1.6033 
1.6475 
4.9130 
4.9130 
4.9130 
4.9130 
4.9130 
4.9130 
4.9130 
4.9130 
4.9130 
4.9130 
1.6475 
5.4818 
5.4818 
5.4818 
5.4818 
5.4818 


5.4818 
5.4818 
3.9265 
3.9265 


only  are  copyright  Ameocan  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Dental  Association  Ail  rights  reserved 


desDriplidins 


$213.75 
$213.75 
$213.75 
$213.75 
$213.75 
$213.75 
$213.75 

$89.44 
$230.43 
$230.43 
$230.43 
$230.43 
$230.43 

$71.87 

$89.44 
$134.29 
$361.14 
$134.29 
$134.29 
$134.29 
$134.29 
$134.29 
$1,058.87 
$361.14 
$361.14 
$361.14 
$361.14 
$361.14 
$361.14 
$361.14 
$361.14 
$361.14 
$87.04 
$87.04 
$361.14 
$361.14 


$361.14 
$87.04 
$89.44 
$266.72 
$266.72 
$266.72 
$266.72 
$266.72 
$266.72 
$266.72 
$266.72 
$266.72 
$266.72 
$89.44 
$297.60 
$297.60 
$297.60 
$297.60 
$297.60 


$297.60 
$297.60 
$213.17 
$213.17 


National 
unadjusted 
copayment 


$106.87 
$106.87 
$106.87 
$106.87 
$106.87 
$106.87 
$106.87 
$44.72 
$115.21 
$115.21 
$115.21 
$115.21 
$115.21 


$44.72 

$67.14 

$180.57 

$67.14 

$67.14 

$67.14 

$67.14 

$67.14 

$409.56 

$180.57 

$180.57 

$180.57 

$180.57 

$180.57 

$180.57 

$180.57 

$180.57 

$180.57 

$43.52 

$43.52 

$180.57 

$180.57 


$180.57 
$43.52 
$44.72 
$133.35 
$133.35 
$133.35 
$133.35 
$133.35 
$133.35 
$133.35 
$133.35 
$133.35 
$133.35 
$44.72 
$148.79 
$148.79 
$148.79 
$148.79 
$148.79 


$148.79 
$148.79 
$106.58 
$106.58 


Minimum 
unadjusted 
copayment 


$42.75 
$42.75 
$42.75 
$42.75 
$42.75 
$42.75 
$42.75 
$17.89 
$46.09 
$46.09 
$46.09 
$46.09 
$46.09 
$14.37 


$17.89 
$26.86 
$72.23 
$26.86 
$26.86 
$26.86 
$26.86 
$26.86 
$211.77 
$72.23 
$72.23 
$72.23 
$72.23 
$72.23 
$72.23 
$72.23 
$72.23 
$72.23 
$17.41 
$17.41 
$72.23 
$72.23 


$72.23 
$17.41 
$17.89 
$53.34 
$53.34 
$53.34 
$53.34 
$53.34 
$53.34 
$53.34 
$53.34 
$53.34 
$53.34 
$17.89 
$59.52 
$59.52 
$59.52 
$59.52 
$59.52 


$59.52 
$59.52 
$42.63 
$42.63 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 

Minimum 
unadjusted 

copayment 

copayment 

0403 

3.9265 

$213.17 

$106.58 

$42.63 

0403 

3.9265 

$213.17 

$106.58 

$42.63 

0403 

3.9265 

$213.17 

$106.58 

$42.63 

0403 

3.9265 

$213.17 

$106.58 

$42.63 

0389 

1.6475 

$89  44 

$44.72 

$17.89 

0404 

5.1538 

$279.79 

$13939 

$55.96 

0404 

5.1538 

$279.79 

$139.89 

$65.96 

0404 

5.1538 

$279.79 

$139.89 

$55.96 

0404 

5.1538 

$279  79 

$139.89 

$55.96 

0404 

5.1538 

$279.79 

$139.89 

$55.96 

0404 

5.1538 

$279.79 

$139.89 

$55.96 

0404 

5.1538 

$279.79 

$139.89 

$55.96 

0404 

5.1538 

$279.79 

$139.89 

$55.96 

0389 

1.6475 

$89.44 

$44.72 

$17.89 

0405 

0.7739 

$42.01 

$21.00 

$8.40 

0405 

0.7739 

$42.01 

$21.00 

$8  40 

0405 

0.7739 

$42.01 

$21.00 

$8.40 

0405 

0.7739 

$42.01 

$21.00 

$8.40 

aT89 

1.6475 

$89  44 

$44.72 

$17.89 

0406 

4.7542 

$258.10 

$51.62 

0406 

4.7542 

$258  10 

$51.62 

0406 

4.7542 

$258.10 

$51.62 

0406 

4.7542 

$258  10 

$51.62 

0406 

4.7542 

$258.10 

$51.62 

0406 

4.7542 

$258.10 

$5162 

0406 

4.7542 

$258.10 

$51.62 

0389 

1.6475 

$89!44 

$44^72 

$17!89 

0407 

4.2797 

$232.34 

$116.17 

$46.47 

0407 

4.2797 

$232.34 

$116.17 

$46.47 

0407 

4,2797 

$232.34 

$116.17 

$46.47 

0407 

4.2797 

$232.34 

$116.17 

$46.47 

0407 

4.2797 

$232.34 

$116.17 

$46.47 

0408 

40000 

$217  16 

$43.43 

0408 

40000 

$217  16 

$43.43 

0408 

4.0000 

$217.16 



$43.43 

0408 

4.0000 

$217.16 

$43.43 

0408 

40000 

$217  16 

$43.43 

0408 

4.0000 

$217.16 

$43.43 

0389 

1.6475 

$89.44 







$44.72 

$17.89 

v 



* 

•• 

78645 
78647 
78650 
78660 
78699 
78700 
78701 
78704 
78707 
78708 
78709 
78710 
78715 
78725 
78730 
78740 
78760 
787S1 
78799 
78800 
78801 
78802 
78803 
78805 
78806 
78807 
78810 
78890 
78891 
78990 
78999 
79000 
79001 
79020 
79030 
79035 
79100 
79200 
79300 
79400 
79420 
79440 
79900 
79999 
80048 
80050 
80051 
80053 
80055 
80061 
80069 
80074 
80076 
80100 
80101 
80102 
80103 
80150 
80152 
80154 
80156 
80157 
80158 
80160 
80162 
80164 


S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 
S 

s 
s 

e 

N 
N 

e 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 
s 

N 

s 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 


CSF  shunt  evaluatkxi  

Cerebrospinal  fluid  scan  

CSF  leakage  imaging  

Nuclear  exam  of  tear  flow 

Nervous  system  nuclear  exam 

Kidney  imaging,  static 

Kidney  imaging  with  flow  

Imaging  renogram 

Kidney  flow/function  image 

KkJney  flow/function  image  

Kidney  flow/function  image  

Kidney  imaging  (3D)  

Renal  vascular  flow  exam 

Kidney  function  study 

Urinary  bladder  retention  

Ureteral  reflux  study 

Testicular  Imaging 

Testicular  imaging^ow  „, 

Genitourinary  nuclear  exam  .... 
Tumor  Imaging,  limited  area  ... 

Tumor  imaging,  mult  areas 

Tumor  imaging,  whole  txxJy  ... 

Tumor  imaging  (3D)  

Abscess  imaging,  ltd  area  

Abscess  imaging,  whole  body 
Nuclear  kx^lization/abscess  ... 

Tunror  imaging  (PET)  

Nuclear  medicine  data  proc  .... 

Nuclear  med  data  proc  

Provide  diag  radionuclide(s)  ... 

Nuclear  diagnostic  exam  

Init  hyperthyroid  therapy  

Repeat  hyperthyroid  therapy  .. 

Thyroid  ablation  , 

Thyroid  ablation,  carcinoma  .... 

Thyroid  metastatk:  therapy  

Hematopoetk:  nuclear  therapy 

Intracavitary  nuclear  timt  , 

Interstitial  nuclear  therapy 

Nonhemato  nuclear  therapy  .. 

Intravascular  nuclear  ttier  

Nuclear  joint  ttierapy  

Provide  ther  radioptiarm(s)  ...., 

Nuclear  medk:ine  ttierapy 

Bask:  metabolk:  panel 

General  health  panel  

Electrolyte  panel  , 

Comprehen  metabolic  panel  .. 

Obstetric  panel 

Lipid  panel 

Renal  function  panel  , 

Acute  hepatitis  panel  

Hepatic  functkjn  panel  

Drug  screen,  qualitate/muiti  ... 

Drug  screen,  single 

Drug  confimiation 

Drug  analysis,  tissue  prep  

Assay  of  amikacin  „. 

Assay  of  amitriptyline  

Assay  of  fjenzodiazepines  , 

Assay,  cart>amazepine,  total ... 
Assay,  cart^amazepine,  free  ... 

Assay  of  cyctosporine  

Assay  of  desipramine , 

Assay  of  digoxin 

Assay,  dipropylacetk:  acM 


CPT  codes  and  descriptions  only  are  copyrigtit  American  Medical  Association  All  Rights  Reserved.  Applicabte  FARS/DFARS  Apply 
Copyright  American  Dental  Association.  All  rights  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


:>tatus 
iridicator 


80166 

80168 

80170 

80172. 

80173. 

80174. 

80176. 

80178. 

80182. 

80184  . 

80185. 

80186. 

80188. 

80190. 

80192  . 

80194. 

80196. 

80197  . 

80198  . 
80200. 

80201  .. 

80202  .. 
80299  .. 
80400  .. 
80402  .. 
80406.. 
80408.. 
80410.. 
80412.. 
80414.. 
80415  .. 
80416.. 
80417.. 
80418.. 
80420.. 
80422.. 
80424.. 
80426 
80428  . 
80430  . 
80432  . 
80434.. 

80435  ... 

80436  .. 
80438... 

80439  .. 

80440  .. 
80500  ... 
80502  .. 
81000... 

81001  ... 

81002  ... 

81003  ... 
81005... 
81007  ... 
81015... 
81020... 
81025  .. 
81050  .. 
81099  .. 
82000... 
82003  ... 

82009  ... 

82010  ... 
82013  ... 
82016  ... 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  .. 
X  . 
X  .. 
A  .. 
A  .. 
A  .. 
A 
A. 
A 
A 
A 

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 


CPT  codes  arxl 
CopyrtgM  Ameiican 


Condition 


Description 


Assay  of  doxepin  

Assay  of  ethosuximide 

Assay  of  gentamicin 

Assay  of  gold  

Assay  of  haloperidol  , 

Assay  of  imipramine  

Assay  of  lidocaine 

Assay  of  littiium 

Assay  of  nortiiptyttne  

Assay  of  pfienobart)ital  

Assay  of  phenyfoin.  total  

Assay  of  phenytoin,  free 

Assay  of  primidone  , 

Assay  of  procainamide  

Assay  of  procainamide  

Assay  of  quinidine 

Assay  of  salicylate  

Assay  of  tacrolimus  ._ 

Assay  of  ttieophylline 

Assay  of  tobramycin  

Assay  of  topiramate  

Assay  of  vancomycin 

Quantitative  assay,  drug 

Actti  stimulation  panel 

Actti  stimulation  panel 

Acth  stimulation  panel 

AJdosferone  suppression  eval 

Calcitonin  stimul  panel  

CRH  stimulation  panel  „ 

Testosterorw  response  

Estradiol  response  panel  

Renin  stimulation  panel  

Renin  stimulation  panel 

Pituitary  evaluation  panel 

Dexamethasone  panel  

Glucagon  tolerance  panel 

Glucagon  tolerance  panel 

Gonadotropin  hormone  panel  

Growth  hormone  panel  

Growth  hormone  panel  

Insulin  suppression  panel  

Insulin  tolerance  panel 

Insulin  tolerance  panel 

Metyrapone  panel  

TRH  stimulation  panel  

TRH  stimulation  panel  

TRH  stimulation  pmnel  

Lab  pathology  consultation 

Lab  pathology  consultation  

Urinalysis,  nonauto  w/scope 

Urinalysis,  auto  w/scope  

Urinalysis  nonauto  w/o  scope 

Urinalysis,  auto,  w/o  scope 

Urinalysis 

Urine  screen  for  bacteria  

Microscopic  exam  of  urine 

Urinalysis,  glass  test  

Urine  pregnancy  test : 

Urinalysis,  volume  measure 

Urinalysis  test  procedure  

Assay  of  Wood  acetaldehyde  ..^.. 

Assay  of  acetaminophen  

Test  for  acetone/ketones  

Acetone  assay  

Acetylcholinesterase  assay 

Acylcamltines,  qual  


APC 


Relative 
weight 


Payment 
rate 


0343 
0342 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


...................         ,.,.  .  * 


0.4662 
0.2169 


$25.31 
$11.78 


$12.55 
$5.88 


$5.06 
$2.36 


descriptions 


only  are  copyrighl  American  Medical  AssociaJion.  All  Rights  Reserved.  Applicable  FARS/DFARS  Aopty 
)ertal  Association.  All  rights  resened. 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 

CPT/ 
HCPCS 

Status 
indicator 

Condition 

Descriptioa 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

82017  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  ;... 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A : 

A  

A  

A  

A  

A  „ 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

Acylcamltines,  quant 

Assav  of  acth              

82030 

Assay  of  adp  &  amp  

Assay  of  semm  albumin 

Assay  of  urine  albumin  

KTJcroalbumin,  quantitative  

Microalbumin,  semiquant  

Assav  of  ethanol            

82040  

82042 





82043  

82044  

82055 

oooy; 

Assav  of  breath  ethanol            

8208.5 

Assay  of  aldolase 

Assav  of  aldosterone       

82088 

82101  

82103  

82104  

82105 

Assay  of  urine  alkaloids 

Alpha-1 -antitrypsin,  total  

Alpha-1 -antitrypsin,  pheno 

Alpha-fetoprotein,  seaim 

Alpha-fetoprotein,  amniotic  

AfiRn\j  ^i  aluminum 

, 

82106 

ft9infl 

82120  

82127 

' 

Amino  acid  sinole  aual 

82128 

Amino  acids  mutt  aual            

82131  

82135  

82136 

Amino  apids,  single  quant 

Assay,  aminolevulinic  acid 

Amino  acids  ouant  2-5              

82139 

Amino  acids  ouan  6  or  more  

82140  

82143  

82145  

82150  

82154  

82157  

82160 

Assay  of  ammonia 

Amniotic  flukJ  scan *.„. 

Assay  of  amphetamines  

Assay  of  amylase 

Androstanediol  glucuronide  

Assay  of  androstenedione  

Assav  of  androsterone      

r. 

82163 

82164  

82172  

82175  

82180 

82190  

82205 

Assay  of  angiotensin  11  

Angiotensin  1  enzyme  test  

A^y  of  apolipoprotein  

Assay  of  arsenk:  

Assay  of  ascort)k:  ackJ 

Atomic  absorption 

Assay  of  bariJiturates  f..... 

Assay  of  beta-2  protein 

Bile  ackjs  total 

82232  

82239 

82240 

Bile  acids,  chotylglycine x 

Bilimbin,  total 

Bilirubin,  direct  

Fecal  bilirubin  test 

Assay  of  biotinidase 

Test  for  bkxxJ,  feces  

Test  for  blood  other  source  

"■ 

R2247  

82248  

82252  

82261  

82270  

82273 

..N.. ...... ........... 

82274 

Assay  test  for  blood,  fecal  

Assay  of  bradykinin 

Assay  of  cadmium 

Assay  of  vitamin  D 

82286 

82300  

82306  

82307  

82308  

82310  

82330  

82331  

82340  

82355  

82360  

82365  

82370  

82373  

82374  

82375  

82376  

82378  

Assay  of  calcitonin  .-.....: 

Assay  of  calcium 

Assay  of  calcium 

Cateium  infusion  test 

/Vssay  of  catoium  in  urine 

Calculus  analysis,  qual  

Cateulus  assay,  quant 

Cateulus  spectroscopy  

X-ray  assay,  cateulus 

Assay,  c-d  transfer  measure 

Assay,  bkxxJ  cartwn  dioxide 

Assay,  blood  cartx>n  monoxide  

Test  forcartxMi  monoxkJe 

Carcinoembryonic  antigen  



* 

ZZZ.."..... 

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resened  Applicatjie  FARS/DFARS  Apply. 
Copyright  Amencan  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 


82379 

82380 

82382 

82383 

82384 

82387 

82390. 

82397. 

82415. 

82435. 

82436. 

82438. 

82441  . 

82465  . 

82480. 

82482  . 

82485  . 

82486. 

82487  . 

82488. 

82489  . 

82491  .. 

82492  . 
82495  .. 
82507  .. 
82520  .. 
82523  .. 
82525  .. 
82528  .. 
82530  .. 
82533  .. 
82540.. 

82541  .. 

82542  .. 

82543  .. 

82544  .. 
82550  .. 

82552  .. 

82553  .. 

82554  .. 
82565  .. 
82570  .. 
82575  ... 
82585  ... 
82595  ... 
82600  ... 

82607  ... 

82608  .. 
82615  .. 

82626  ... 

82627  ... 

82633  ... 

82634  ... 
82638  ... 
82646  ... 
82649  ... 

82651  ... 

82652  ... 
82654  ... 

82657  ... 

82658  ... 
82664  ... 
82666  .. 
82668  ... 

82670  ... 

82671  ... 


Status 
i  idicator 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  .. 
A  .. 
A  .. 
A  .. 


CPT  codes  and 
Copyrighl  Ameficar 


B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


Condition 


Description 


«APC 


Assay  of  carnitine  

Assay  of  carotene  

Assay,  urine  catecholamines  ... 
Assay,  blood  catecholamines  .. 
Assay,  three  catecholamines  ... 

Assay  of  cathepsin-d  

Assay  of  ceruloplasmin 

Chemiluminescent  assay 

Assay  of  chloramphenicot 

Assay  of  blood  chloride  

Assay  of  urine  chloride  

Assay,  other  fluid  chlorides 

Test  for  chlorohydrocartxsns  .... 
Assay,  bid/serum  cholesterol  ... 
Assay,  serum  cholinesterase  ... 

Assay,  rt)c  cholinesterase 

Assay,  chondroitin  sulfate 

Gas/liquid  chromatography  

Paper  chromatography  

Paper  chromatography  

Thin  layer  chromatography  

Chromotography,  quant,  sing  ... 
Chromotography,  quant,  mult  ... 

Assay  of  chromium  

Assay  of  citrate  

Assay  of  cocaine '..... 

Collagen  crosslinks  

Assay  of  copper 

Assay  of  corticosterone  

Cortisol,  free 

Total  Cortisol 

Assay  of  creatine  

Column  chromotography,  qual  .. 
Column  chromotography,  quant 
Column  chromotograph/isotope 
Column  chromotograph/isotope- 

Assay  of  ck  (cpk)  

Assay  of  cpk  in  tjlood  ., 

Creatine,  MB  fraction  

Creatine,  isoforms  

Assay  of  creatinine  

Assay  of  urine  creatinine  

Creatinine  clearance  test  

Assay  of  cryofibrinogen  

Assay  of  cryoglobulin 

Assay  of  cyanide 

Vitamin-B-12  

B-12  binding  capacity  

Test  for  urine  cystines  

Dehydroepiandrosterone 

Dehydroepiandrosterone 

Desoxycorticosterone 

Deoxycortisol 

Assay  of  dibucaine  number  

Assay  of  dihydrocodeinone 

Assay  of  dihydromorphinone  

Assay  of  dihydrotestosterone  

Assay  of  dihydroxyvitamin  d  

Assay  of  dimethadione  

Enzyme  cell  activity" 

Enzyme  cell  activity,  ra  

Electrophoretic  test  

Assay  of  epiandrosterone  ..._ 

Assay  of  erythropoietin  

Assay  of  estradiol  

Assay  of  estrogens  .'. 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


dsi  :nptiofi! 


IS  only  are  copyrighl  American  Medical  Association.  A«  Rights  Resenwd.  Applicatjie  FARS^FARS  ADD^ 
Dental  Association  All  rights  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Descriptkxi 


ARC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


82672. 

82677. 

82679. 

82690. 

82693. 

82696. 

82705. 

82710. 

82715. 

82725. 

82726. 

82728. 

82731  . 

82735. 

82742. 

82746. 

82747. 

82757 

82759  . 

82760. 

82775  . 

82776. 

82784. 

82785. 

82787. 

82800. 

82803. 

82805. 

82810. 

82820. 

82926. 

82928. 

82938. 

82941  . 

82943. 

82945. 

82946. 

82947. 

82948. 

82950. 

82951  . 

82952. 

82953. 

82955 

82960. 

82962. 

82963 

82965 

82975 

82977 

82978 

82979 

82980 

82985 

83001 

83002 

83003 

83008 

83010 

83012 

83013 

83014 

83015 

83018 

83020 

83021 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Assay  of  estrogen  

Assay  of  estriol  „ 

Assay  of  estrone  

Assay  of  ettichlorvynol 

Assay  of  ethylene  glycol 

Assay  of  etiochotanolone 

Fats/lipids,  feces,  qual  

Fats/lipids,  feces,  quant  .. 

/^ssay  of  fecal  fat 

/Vssay  of  bkxxJ  fatty  acids 

Long  chain  fatty  adds  

Assay  of  fenitin 

/^ssay  of  fetal  fibronedin  

Assay  of  fluoride  

Assay  of  flurazepam  

BkxxJ  folic  acid  serum  

Assay  of  folic  acid,  rtw 

/Vssay  of  semen  fructose  

/Vssay  of  rbc  galactokinase 

Assay  of  galactose 

Assay  galacto"^  transferase 

Galactose  transferase  test 

Assay  of  gammagktbulin  igm  .... 

Assay  of  gammaglobulin  ige 

Igg  1,  2,  3  or  4,  each  

Blood  pH  

Blood  gases:  pH,  p02  &  pC02 
Blood  gases  W/02  saturation  .... 

Blood  gases,  02  sat  only  

Hemoglobin-oxygen  affinity 

/^ssay  of  gastric  acid 

Assay  of  gastric  acid 

Gastrin  test 

/Vssay  of  gastrin  

Assay  of  glucagon  

Glucose  other  fluid 

Glucagon  tolerance  test 

/Vssay,  glucose,  blood  quant 

Reagent  strip/blood  glucose  ..... 

Glucose  test  

Glucose  tolerance  test  (GTT)  ... 

GTT-added  samples  

Glucose-tolbutamide  test  

Assay  of  g6pd  enzyme  

Test  for  G6PD  enzyme  

Glucose  blood  test 

Assay  of  glucosidase  

/^ssay  of  gdh  enzyme  

Assay  of  glutamine  

/\ssay  of  GGT  

Assay  of  glutathkme  

Assay,  rtx  glutathione  

/^ssay  of  glutethimide 

Glycated  protein 

Gonadotropin  (FSH) 

Gonadotropin  (LH)  

Assay,  growth  fKMTTwne  (hgh)  .. 

Assay  of  guanosine  

Assay  of  haptoglobin,  quant 

Assay  of  haptoglobins 

H  pylori  anaJysis 

H  pylori  drug  admin/collect  

Heavy  metal  screen  

Quantitative  screen,  nrietals  

Hemogtobin  electrophoresis  

Hemoglobin  chromotography  .... 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  AH  Rights  Resenred.  Applicable  FARSrt)FAHS  App»y. 
Copyright  American  Dental  Association.  All  rights  resen/ed. 
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ADDENDUM  B.— PAYMeNT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004^-Continued 

CPT/ 
HCPCS 

il 

status 
tdicator 

Condition 

Dasciiption 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

83026  

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  , 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

Hemogtobtn,  copper  sulfate  

Fetal  hemoglobin,  chemical  

■. 

^^^ 

83030 

•>•■. ..*■•••• 

83033 

Fetal  hemoglotMn  assay,  qua! 

Glycated  hemoglotjtn  test  

83036  

83045  

Blood  mett)emogtobin  test  

83050  



Blood  methemoglobin  assay 

Assay  of  plasma  hemoglobin 

83051  

• 

■  •■•••■•■■■••••••...H 

83055  

•*»^> 

Blood  sulfhemoglobin  test 

Blood  sulfhemoglobin  assay  

Assay  of  hemoglobin  heat  

83060  

83065  

83068  

Hemoglobin  stability  screen 

••" 

83069  

Assay  of  urine  hemoglobin  

Assay  of  hemosiderin,  qual  

•«••■••••■■•■•••••*■•■ 

83070  

83071  

Assay  of  hemosiderin,  quant  

83080 

Assay  of  b  hexosaminidase 

83088  

Assay  of  histamine 

83090  

Assay  of  honxx:ystine 

83150  

Assay  of  for  hva 

83491  

Assay  of  corticosteroids 

83497  

Assay  of  5-hiaa  

83498  

Assay  of  progesterone 

83499  

Assay  of  progesterone 

83500  



Assay,  free  hydroxyproline  

83505  

Assay,  total  hydroxyproline  

Immunoassay,  nonantibody  

83516  

.^ 

83518  

Immunoassay,  dipstick 

83519  

Immunoassay,  nonantibody 

83520  

Immunoassay,  RIA 

83525  

Assay  of  Insulin 

83527  

Assay  of  insulin ^  . 

83528  

Assay  of  Intrinsic  factor 

8a540 

Assay  of  iron  

t 

83550  

!^ 

Iron  binding  test  

83570  

Assay  of  Idh  enzyme  

Assay  of  ketogenic  steroKis 

83582  

83586  

83593 

Assay  17-  ketosteroids  

f 

83605  

rractionation,  ketosteroids 

Assay  of  lactk;  acid  ;. 

83615  

•«..••  4  ■••.......  . 

Lactate  (LD)  (LDH)  enzyme 

Assay  of  Idh  enzymes 

Placental  lactogen 

Test  urine  for  lactose 

83625  

83632  

83633  

83634  

A  .. 

Assay  of  urine  for  lactose 

83655  

A  .. 

' 

Assay  of  lead  

83661  

A  .. 



L/s  ratio,  fetal  lung  

Foam  stability,  fetal  lung 

83662  

A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  ... 
A  ... 
A  ... 

83663  

Fluoro  polarize,  fetal  lung  

83664  

Lamellar  bdy,  fetal  lung  

83670  

«. 

Assay  of  lap  enzyme  

83690  

Assay  of  lipase 

.' 

63715  

Assay  of  blood  lipoproteins 

83716 

Assay  of  blood  lipoproteins ,.... 

83718  

Assay  of  lipoprotein  

83719  

Assay  of  blood  lipoprotein 

83721  

Assay  of  blood  lipoprotein  

Assay  of  Irh  hormone 

, 

83727  

83735  

Assay  of  magnesium  

Assay  of  md  enzyme  

Assay  of  manganese  

Mass  spectrometry  qual 

. 

83775  

83785  

A  ... 

83788  

A  ... 

83789  

A  ... 
A  ... 

Mass  spectrometry  quant 

Assay  of  meprotjamate 

83805  

83825  

A  ... 

Assay  of  mercury  

Assay  of  metanephrines  

83835  

A  ... 

83840  

A  ... 

Assay  of  methadone  

83857  

A  ... 

Assay  of  methemalbumin  

CPT  codes  ar 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


CoTKlition 


Descriptkxi 


APC 


Relative 
weight 


Payment 
rate 


Natkjnal 
unadjusted 
copayment 


Minimum 
urfadjusted 
copayment 


83858. 
83864  . 
83866. 
83872. 
83873. 
83874  . 
83880. 
83883. 
83885. 
83887. 
83890. 

83891  . 

83892  . 
83893. 
83894. 
83896. 
83897. 
83898. 
83901  . 
83902. 
83903. 
83904. 
83905. 
83906. 
83912  . 
83915  . 
83916. 
83918. 
83919. 
83921  . 
83925. 
83930. 
83935. 
83937. 
83945. 
83950. 
83970. 
83986 
83992 
84022  , 
84030 
84035 
84060 
84061 
84066 
84075 
84078 
84080 
84081 
84085 
84087 
84100 
84105 
84106 
84110 
84119 
84120 
84126 
84127 
84132 
84133 
84134 
84135 
84138 
84140 
84143 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Assay  of  mettisuximkle 

Mucopolysaccharides 

Mucopolysaccharides  screen 

Assay  synovial  fluid  mucin 

Assay  of  csf  protein  

Assay  of  myoglobin i....... 

Natriuretk;  peptide 

Assay,  nepihelometry  not  spec  ... 

Assay  of  nk:ke) 

Assay  of  nicotine 

Molecule  isolate  

Molecule  isolate  nucleic 

Molecular  diagnostics  ., 

Molecule  dot/slot/blot  

Molecule  gel  electrophor -. 

Molecular  diagnostk:s  

Molecule  nucleic  transfer 

Molecule  nucleic  ampli 

Molecule  nuciek:  ampli 

Molecular  diagnostKS  

Molecule  mutation  scan  

Molecule  mutation  Identify  

Molecule  mutation  identify 

Molecule  mutation  klentify  

Genetk:  examination  

Assay  of  nucleotidase ; 

Oligoclonal  bands  

Organk:  acids,  total,  quant 

Organk:  ackis,  qual,  each  

Organk:  acid,  single,  quant  

Assay  of  opiates 

Assay  of  bkxx)  osmolality 

Assay  of  urine  osmolality 

Assay  of  osteocatein  

Assay  of  oxalate  

Oncoprotein,  her-2/neu 

Assay  of  parathormone 

Assay  of  body  fluid  ackJity  

Assay  for  phencyclkline  

Assay  of  pherwthiazine 

Assay  of  blood  pku  

Assay  of  phenylketones 

Assay  acid  phosphatase 

Phosphatase,  forensic  exam  

Assay  prostate  phosphatase  

Assay  alkaline  phosphatase  

Assay  alkaline  phosphatase  

Assay  alkaline  phosphatases  

Amniotk;  flukJ  enzyme  test 

Assay  of  rtx;  pg6d  enzyme  

Assay  phosphohexose  enzymes 

Assay  of  phosphorus  

Assay  of  urine  pfK)sphorus 

Test  for  porphobilinogen 

Assay  of  porphobilinogen  

Test  urine  for  porphyrins 

Assay  of  urine  porphyrins  

Assay  of  feces  porphyrins  

Assay  of  feces  porphyrins  

Assay  of  serum  potassium  

Assay  of  urine  potassium  

Assay  of  prealbumin 

Assay  of  pregnanediol  

Assay  of  pregnanetriol  

Assay  of  pregnenolone  

Assay  of  17-hydroxypregneno  .... 


OFT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
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Addendum 

B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

if 

Status 
dicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

84144  

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  , 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  .. 
A  . 
A  . 
A  .. 
A  .. 

Assay  of  progesterone 

1; 

84146  

Assay  of  prolactin  

84150  

Assay  of  prostaglandin  

84152  

Assay  of  psa,  complexed 

84153  

Assay  of  psa,  total  

Assay  of  psa,  free 

Assay  of  protein  

84154  

84155  

• 

84160  

Assay  of  serum  protein 



84165  

Assay  of  serum  proteins 

84181  

Western  blot  test 

84182  

Protein,  western  blot  test  



84202  

Assay  RBC  protoporphyrin  

84203  

Test  RBC  protoporpfiyrin  

84206  

Assay  of  proinsulin 

84207  

Assay  of  vitamin  b-6  

84210  

Assay  of  pyruvate  

84220  ..:.... 



Assay  of  pyruvate  kinase 

84228  

Assay  of  quinine  

Assay  of  estrogen  

84233  

84234  

Assay  of  progesterone 

84235  

Assay  of  endocrine  hormone 

, 

84238  

Assay,  nonendocrine  receptor 

Assay  of  renin  

34244  

....i 

84252  

I- 

Assay  of  vitamin  b-2  

^ 

84255  

Assay  of  selenium 

84260  

Assay  of  serotonin  

84270 :. 

Assay  of  sex  hormone  globul  

• 

84275  

Assay  of  sialic  acid  

84285  

Assay  of  silica  

84295  

Assay  of  serum  sodium  

84300  

Assay  of  urine  sodium  

Assay  of  sweat  sodium 



84302  

84305  

Assay  of  somatomedin  

84307  

Assay  of  somatostatin 

84311  

Spectrophotometry 

84315  

Body  fluid  specific  gravity  

84375  

.'. 

Chromatogram  assay,  sugars .'..... 

Sugars,  sir>gle,  qual  

84376  ...;... 

■) 

84377  

Sugars,  multiple,  qual  

84378  .: 

Sugars  single  quant  

84379  

Sugars  multiple  quant 

84392  

A  .. 

Assay  of  urine  sulfate  

Assay  of  testosterone  

84402  

A  .. 

V 

84403  

A  .. 
A  .. 
A  .. 

Assay  of  total  testosterone  

84425  

^.... 

Assay  of  vitamin  t)-1   

84430  

Assay  of  thiocyanate 

84432  

A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  ,. 
A    . 
A  . . 
A  .. 
A  .. 
A    . 
A  ... 
A  ... 
A  ... 

Assay  of  thyroglobulin 

84436  

Assay  of  total  thyroxine  

84437  

Assay  of  neonatal  thyroxine  

84439  

Assay  of  free  thyroxine  

Assay  of  thyroid  activity  

84442  

84443  

Assay  thyroid  stim  hormone  

84445  

Assay  of  tsi  ; 

84446 

84449  

84450 

'• 

Assay  of  vitamin  e  

Assay  of  transcortin  

Transferase  (AST)  (SGOT) 



84460  

Alanine  amino  (ALT)  (SGPT) 

84466  

Assay  of  transferrin 

- 

84478  

Assay  of  triglycerides 

84479  



Assay  of  thyroid  (13  or  14)  

Assay,  triiodothyronine  (13)  

84480  

84481  

84482  

84484  

84485  

Free  assay  (FT-3)  

T3  reverse 

Assay  of  troponin,  quant 

Assay  duodenal  fluid  trypsin 

84488  

Test  feces  for  trypsin  

CPT  codes  ai 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


84490  

84510  

84512  

84520 

84525  

84540 

84545  

84550  

84560  

84577  

84578  

84580  

84583  

84585  

84586  

84588  

84590  

84591  

84597  

84600  

84620  

84630 

84681  

84702  

84703  

84830 

84999  

85002  

85004  

85007  

85008  

85009  

85013  

85014  

85018  

85025  

85027  

85032 

85041  

85044  

85045  

85046  

85048 

85049  

85060  

85097  

85130  

85170  ..... 

85175  

85210  

85220  

85230  

85240  

85244  

85245  

85246 

85247  

85250  

85260  

85270  

85280  

85290  

85291  

85292  

85293  

85300  


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
X 
X 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Assay  of  feces  for  trypsin  

Assay  of  tyrosine  

Assay  of  troponin,  qual  

Assay  of  urea  nitrogen 

Urea  nitrogen  semi-quant  

Assay  of  urine/urea-n 

Urea-N  clearance  test 

Assay  of  blood/uric  acid 

Assay  of  urine/uric  acid  

Assay  of  feces/urobilinogen  ... 

Test  urine  urobilinogen  

Assay  of  urine  urobilinogen  ... 
Assay  of  urine  urobilinogen  ... 

Assay  of  urine  vma 

Assay  of  vip  

Assay  of  vasopressin 

Assay  of  vitamin  a 

Assay  of  nos  vitamin 

Assay  of  vitamin  k ; 

Assay  of  volatiles 

Xytose  tolerance  test 

Assay  of  zinc 

Assay  of  c-peptide  

Chorionic  gonadotropin  test  ... 
Chorionic  gonadotropin  assay 

Ovulation  tests  

Clinical  cfiemistry  test  

Bleeding  time  test  

Automated  diff  wbc  count  

Differential  WBC  count  

Nondifferential  WBC  count  .... 

Differential  WBC  count  

Spun  microhematocrit  

Hematocrit 

Hemoglobin  

Automated  hemogram  

Automated  hemogram  

Manual  cell  count,  each 

Red  blood  cell  (RBC)  count  ... 

Reticulocyte  count 

Reticulocyte  count 

Reficyte/hgb  concentrate  

White  blood  cell  (WBC)  count 

Automated  platelet  count  

Blood  smear  interpretation 

Bone  marrow  interpretation  ... 
Chromogenk:  substrate  assay 

Blood  clot  retraction  

Blood  ctot  lysis  time  

Blood  clot  factor  II  test 

Blood  clot  factor  V  test  

Blood  ctot  factor  VII  test  

Blood  dot  factor  VIII  test  

Bkxxl  clot  factor  VIII  test  

Bkjod  clot  factor  VIII  test  

Blood  ctoX  factor  VIII  test  

Bkxxl  ctot  factor  VIII  test  

BkxxJ  clot  factor  IX  test  

Btood  ctot  factor  X  test  

Blood  ctot  factor  XI  test  

Btood  ctot  factor  XII  test  

Btood  ctot  factor  XIII  test  

Btood  ctot  factor  Xi  II  test  

Btood  ctot  factor  assay 

Btood  ctot  factor  assay  

Antithrombin  III  test 


0342 
0343 


0.2169 
0.4662 


.;;... 


$11.78 
$25.31 


$5.88 
$12.55 


$2.36 
$5.06 


OPT  codes  and  descnptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
inlicator 


85301 

85302 

85303 

85305 

85306 

85307 

85335 

85337. 

85345. 

85347  . 

85348  . 
85360  . 
85362 
85366 
85370. 

85378  . 

85379  . 
85380. 
85384 
85385 
85390 
85400 
85410.. 
85415. 
85420.. 
85421  .. 
85441  .. 
85445.. 
85460.. 
85461  .. 
85475.. 
85520.. 
85525  . 
85530  .. 
85536  . 
85540  . 
85547  . 
85549  .. 
85555.. 
85557  . 
85576  .. 
85597  .. 

85610  .. 

85611  .. 

85612  .. 

85613  . 
85635... 

85651  ... 

85652  .. 
85660  .. 
85670  .. 
85675  ... 
85705  .. 
85730  ... 
85732  .. 
85810  .. 
85999  . 
86000... 
86001  ... 
86003... 
86005  ... 

86021  ... 

86022  ... 

86023  .. 

86038  ... 

86039  ... 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  . 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 


CPT  codes  and 

Copyright  Amencan 


Condition 


Description 


Antittirombin  III  test 

Blood  clot  inhit)itor  antigen  ... 

Blood  dot  inhibitor  test  

Blood  dot  inhibitor  assay , 

Blood  dot  inhibitor  test  

Assay  activated  protein  c  ....... 

Factor  inhibitor  test  

Thrombomodulin  

Coagulation  time 

Coagulation  ^me 

Coagulation  time 

Euglobulin  lysis  

Rbnn  degradation  products  ... 

Fibrinogen  test 

Fibrinogen  test  

Rbrin  degradation  

Fibrin  degradation,  quant 

Ftorin  degradation,  vie 

FibrirKjgen  

Fibrinogen  

Fibrinolysins  screen  

Rtjnnolytic  plasmin   , 

Fibrinolytic  antiplasmin 

Fit)rinolytic  plasminogen  

Fibrinolytic  plasminogen  

Fibrinolytic  plasminogen  

Heiru  txxSes,  direcl  

Heinz  bodies,  induced  

Hemoglobin,  fetal  

Hemoglobin,  fetal  

Hemolysin  

Heparin  assay  

Heparin  neutralization  

Heparin-protamine  tolerance  .. 

Iron  stain  peripheral  blood  

Wbc  alkaline  phosphatase 

RBC  mechanical  fragility 

Muramidase  

RBC  osmotic  fra^lity  

RBC  osmotic  fragility  

Blood  platelet  aggregation  

Platelet  neutralization 

Prothrombin  time 

Prothrombin  test 

Viper  venom  prothrombin  time 

Russell  viper  venom,  diluted  .... 

Reptiiase  test  

Rbc  sed  rate,  nonautomated  ... 

Rbc  sed  rate,  automated  

RBC  sickle  cell  test 

Thromt)in  time,  plasma  

Thrombin  time,  titer 

Thromboplastin  inhibition  

Thromboplastin  time,  partial  .... 
Thromboplastin  time,  partial  .... 

Blood  viscosity  examinatkm 

Hematotogy  procedure 

Agglutinins,  fetwile 

Allergen  specifk:  igg  

Allergen  specific  IgE  

Allergen  specific  IgE  

WBC  antibody  identification 

Platelet  antibodies 

Immurxjglotxilin  assay  

Antinuclear  antibodies 

Antinudear  antibodies  (ANA)  ... 


APC 


Relative 
weight 


Payment 
rate 


Natkmal 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


only  are  copynght  American  Medical  Associatior.  All  Rights  Reserved.  Applicable  FARS/DFARS  Aoolv 
Rental  Association  All  rights  reserved  ""-/• 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 


CPT/ 
HCPCS 


86060 

86063 

86077. 

86078. 

86079. 

86140. 

86141  . 

86146. 

86147. 

86148. 

86155. 

86156. 

86157. 

86160. 

86161  . 

86162. 

86171  . 

86185. 

86215. 

86225. 

86226.. 

86235.. 

86243.. 

86255.. 

86256.. 

86277  .. 

86280  .. 

86294  .. 

86300.. 

86301  .. 

86304.. 

86308.. 

86309.. 

86310  .. 

86316  .. 

86317.. 

86318  ... 

86320  ... 

86325... 

86327... 

86329... 

86331  ... 

86332  ... 
86334... 
863^... 
86337... 

86340  ... 

86341  ... 
86343... 
86344  ... 
86353... 
86359  ... 
86360... 
86361  ... 
86376  ... 
86378  .... 
86382  .... 
86384... 
86403  .... 
86406  .... 
86430... 
86431  .... 
86485  .... 
86490  .... 


Status 
indicator 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  .. 

A  ., 

A  ., 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

X  ... 

X  .... 


86510 X 

86580 I  X 


Condition 


Description 


Antistreptolysin  o,  titer  

Antistreptolysin  o,  screen 

Physician  blood  bank  service  .. 

Physk;ian  blood  bank  senrice  .. 

Physidan  blood  bank  servk»  .. 

C-reactive  protein 

C-reactive  protein,  hs 

Glycoprotein  antibody  

Cardiolipin  antibody  

Phospholipid  antittody 

Cheniotaxis  assay 

Cold  agglutinin,  screen  

CoW  agglutinin,  titer  

Complement,  antigen 

Complement/function  activity  .... 

Complement,  total  (CH50)  

Complement  fixation,  each  

Counterimmunoelectrophoresis 

Deoxyribonudease,  antibody  .... 

DNA  antftxxly 

DNA  antitxKfy,  single  strar>d  

Nudear  antigen  antibody  

Fc  receptor 

Fluorescent  antibody,  screen  .... 

Fluorescent  antibody,  titer  

Growth  hormone  antitxxjy  

Hemagglutinatkm  inhitMtion 

Immunoassay,  tumor  qual  

InvnurKtassay,  tumor  ca  15-3  ... 

Immunoassay,  tumor  ca  19-9  ... 
Immunoassay,  tumor,  ca  125  .... 

Heterophile  antibodies  

Heterophile  antitxxlies  

Heterophile  antitxxlies  

Immunoassay,  tumor  otfier 

lmmunoassay,infectious  agent  .. 
Immunoassay, infectious  agent  .. 
Serum  Immunoelectrophoresis  .. 
Otfier  immurroelectropihorBsis  .... 
Immunoelectrophoresis  assay  ... 

Immunodiffusion 

Immunodiffusion  ouchteriony  

Immune  complex  assay 

Immunofixation  procedure  

Inhibin  A  „ 

Insulin  antibodies  

intrinsic  factor  antitxxty _.. 

Islet  cell  antibody  , 

Leukocyte  histamine  release  

Leukocyte  phagocytosis  .„ 

Lymphocyte  transformatk)n 

T  cells,  total  count 

T  cell,  absolute  count/rafio 

T  cell,  absolute  count 

Mrcrosomal  antitxxJy  

Migration  inhit>itory  factor 

Neutralization  test,  viral  

NitrolJlue  tetrazolium  dye 

Particle  agglutination  test 

Particle  agglutination  test 

Rheumatoid  factor  test 

Rheumatoid  factor,  quant  

Skin  test,  Candida  

Cocddioidomycosis  skin  test 

Histoplasnxisis  skin  test  

TB  intradermal  test  


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Mininujm 
unadjusted 
copayment 


0341 
0341 
0341 
0341 


0.1468 
0.1468 
0.1468 
0.1468 


$7.97 
$7.97 
$7.97 
$7.97 


$3.08 
$3.08 
$3.08 
$3  08 


$1.59 
$1.59 
$1.59 
$1.59 


CPT  codes  and  descriplions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Appfcable  FARSTOFARS  Anolv 
Copynght  American  Dental  Association.  All  rights  reserved. 
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Addendum  b.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


86585  

86586  

86590  

86592  

86593  

86602  

86603 

86606 

86609 

86611  

86612  

86615  

86617 

86618  

86619  

86622  

86625  

86628  

86631  

86632  

86635 

86638 

86641  

86644  

86645  

86648  

86651  

86652  

86653  

86654  

86658  

86663  

86664  

86665  

86666 

86668  

86671  

86674  

86677  

86682  

86684  

86687  

86688  

86689  

86692  ...I 

86694  

86695  

86696  .... 
86698  

86701  .... 

86702  .... 

86703  .... 

86704  .... 

86705  .... 

86706  .... 

86707  .... 

86708  .... 

86709  .... 

86710  .... 
86713  .... 
86717  .... 
86720  .... 
86723  .... 
86727  .... 
86729  .... 
86732.... 
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CPT  codes  and 
Copynght 


Condition 


Description 


TB  tine  test 

Skin  test,  unlisted 

Streptokinase,  antibody  

Bkxxj  serotogy,  qualitative  .... 
Bkxxj  serology,  quantitative  -.. 

Antinomyces  antibody 

Adenovirus  antitxxJy  

Aspergillus  antibody 

Bacterium  antibody  

Bartonella  antibody  

Blastomyces  antibody 

Bordetella  antibody  

Lyme  disease  antibody 

Lyme  disease  antibody  

BorreIJa  antibody  

Brucella  antitxxJy  

Campylotjacter  antibody  

Candida  antibody  

Chlamydia  antibody  

Ctilamydia  igm  antibody  

Coccidioides  antibody  

Q  fever  antibody  

Cryptococcus  antibody 

CMV  antibody  

CMV  antibody,  IgM  

Diphtheria  antibody  

Encephalitis  antibody 

Encephalitis  antibody  

Encephalitis  antibody 

Encephalitis  antilxxly 

Enterovirus  antibody  

Epstein-ljarr  antibody 

Epstein-ban  antibody 

Epstein-ban-  antitxxly 

Ehrlichia  antibody 

Francisella  tularensis  

Fungus  antibody  

Glardia  lamblia  antibody  

Helicobacter  pylori  

Helminth  antilDody  

Hemophilus  influenza 

Htlv-i  antibody  .... 

Htlv-ii  antibody  

HTLV/HIV  confinnatory  test  . 

Hepatitis,  delta  agent  

Herpes  simplex  test  

Herpes  simplex  test  

Herpes  simplex  type  2  

Histoplasma  

HIV-1  

HIV-2  

HIV-1/HIV-2.  single  assay  .... 
Hep  b  core  antibody,  total  ... 
Hep  b  core  antibody,  igm  .... 

Hep  b  surface  antitxxly 

Hep  be  antilxxly 

Hep  a  antibody,  total 

Hep  a  antibody,  igm 

Influenza  virus  antitxxly 

Legionella  antibody 

Leishmania  antitxxly  

Leptospira  antibody 

Listeria  monocytogenes  ab  ., 
Lymph  choriomeningitis  ab  . 
Lympho  venereum  antibody 
Mucormycosis  antibody  


APC 


0341 
0341 


Relative 
weight 


0.1468 
0.1468 


Payment 
rate 


$7.97 
$7.97 


National 
unadjusted 
copayment 


$3.08 
$3.08 


Minimum 
unadjusted 
copayment 


$1.59 
$1.59 


d  (scnptions  only  are  copyright  Amencan  Medical  Association.  All  Rigtits  Resen/ed  Applicable  FARS/DFARS  Apply 
Amenc^n  Dental  Association.  All  rights  reserved. 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 


CPT/ 
HCPCS 


86735 

86738 

86741 

86744. 

86747. 

86750. 

86753. 

86756. 

86757. 

86759. 

86762. 

86765. 

86768. 

86771  . 

86774. 

86777. 

86778. 

86781  . 

86784  . 

86787  . 

86790. 

86793  .. 

86800.. 

86803.. 

86804  .. 

86805.. 


86807 

86808 

86812 

86813 

86816. 

86817. 

86821  . 

86822  . 
86849. 
86850. 
86860. 
86870  . 
86880. 
86885. 
86886. 
86890. 
86891  . 

86900  . 

86901  . 

86903  . 

86904  . 
86905. 
86906.. 

86910  .. 

86911  .. 
86920.. 

86921  .. 

86922  .. 
86927  .. 

86930  .. 

86931  .. 

86932  .. 

86940  .. 

86941  .. 
86945  .. 
86950  .. 
86965  .. 

86970  .. 

86971  ... 


Status 
indicator 


A 

A 

A 

A 

A. 

A 

A 

A  . 

A  , 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

X  .. 

X  .. 

X  .. 

X  .. 

X  .. 

X  .. 

X  .. 

X  ... 

X  ... 

X  ... 

X  ... 

X  ... 

X  ... 

X  ... 

E  ... 

E  ... 

X  ... 

X  ... 

X  ... 

X  ... 

X  ... 

X  ... 

X  ... 

A  .... 

A  .... 

X  .... 

X  .... 

X  .... 

X  .... 

X  .... 


Condition 


Description 


Mumps  antitxxly 

Mycoplasma  antibody  

Neisseria  meningitidis  

Nocardia  antibody 

Parvovirus  antibody  

Malaria  antibody „ 

Protozoa  antitxxJy  nos 

Respiratory  viais  antitxxJy  .... 

Rickettsia  antilxxly 

Rotavirus  antibody  

Rubella  antibody  

Rubeola  antibody 

Salmonella  antibody 

Shigella  antitxxly , 

Tetanus  antitxxJy  

Toxoplasma  antibody 

Toxoplasma  antibody,  igm 

Treponema  pallidum,  confirm 

Trichinella  antitKxJy  

Varicella-zoster  antibody 

Virus  antibody  nos  

Yersinia  antibody  

Thyroglobulin  antibody 

Hepatitis  c  ab  test 

Hep  c  ab  test,  confirm  

Lymphocytotoxicity  assay  

Lymphocytotoxicity  assay  

Cytotoxic  antitxxJy  screening  . 

Cytotoxic  antitxxJy  screening  . 

HLA  typing.  A,  B,  or  C  

HLA  tyjjing.  A,  B,  or  C  

HLA  typing,  DR/DQ 

HLA  typing,  DR/DQ 

Lymphocyte  culture,  mixed' 

Lymphocyte  culture,  primed  .... 

Immunology  procedure  

RBC  antibody  screen 

RBC  antitxxJy  elution  

RBC  antitxxJy  identification 

Coombs  test,  direct 

Coomt)s  test,  indirect,  qual  

Coombs  test.  Indirect,  titer 

Autologous  blood  process  

Autologous  blood,  op  salvage 

Blood  typing,  ABO  

Blood  typing,  Rh  (0) 

Blood  typing,  antigen  screen  ... 

Blood  typing,  patient  serum  

Blood  typing,  RBC  antigens 

Blood  typing,  Rh  phenotype  .... 

Blood  typing,  paternity  test  

Blood  typing,  antigen  system  ... 

Compatibility  test 

Compatibility  test 

Compatibility  test 

Plasma,  fresh  frozen 

Frozen  blood  prep 

Frozen  blood  thaw  

Frozen  blood  freezeAhaw  

Hemolysins/agglutinins,  auto  ... 

Hemolysins/agglutinins  

Blood  product/inadiation  

Leukacyte  transfusion  , 

Pooling  blood  platelets 

RBC  pretreatment 


APC 


0345 
0346 
0346 
0409 
0409 
0409 
0347 
0345 
0409 
0409 
0345 
0345 
0345 
0345 


0346 
0345 
0346 
0346 
0347 
0347 
0347 


0346 
0347 
0346 
0345 


RBC  pretreatment I  0345 


Relative 
weight 


0.2589 
0.3877 
0.3877 
0.1385 
0.1385 
0.1385 
0.9646 
0.2589 
0.1385 
0.1385 
0.2589 
0.2589 
0.2589 
0.2589 


0.3877 
02589 
0.3877 
0.3877 
0.9646 
0.9646 
0.9646 


0.3877 
0.9646 
0.3877 
0.2589 
0.2589 


Payment 
rate 


$14.06 

$21.05 

$21.05 

$7.52 

$7.52 

$7.52 

$52.37 

$14.06 

$7.52 

$7.52 

$14.06 

$14.06 

$14.06 

$14.06 


$21.05 

$14.06 

$21.05 

$21.05 

$52.37 

$52.37 

$52.37 

$21.05 

$52.37 

$21.05 

$14.06 

$14.06 

National 
unadjusted 
copayment 


$3.10 
$5.31 
$5.31 
$2.31 
$2.31 
$2.31 
$13.19 
$3.10 
$2.31 
$2.31 
$3.10 
$3.10 
$3.10 
$3.10 


$5.31 

$3.10 

$5.31 

$5.31 

$13.19 

$13.19 

$13.19 


$5.31 
$13.19 
$5.31 
$3.10 
$3.10 


Minimum 
unadjusted 
copayment 


$2.81 
$4.21 
$4.21 
$1.50 
$1.50 
$1.50 
$10.47 
$2.81 
$1.50 
$1.50 
$2.81 
$2.81 
$2.81 
$2.81 


$4.21 

$2.81 

$4.21 

$4.21 

$10.47 

$10.47 

$10.47 


$4.21 
$10.47 
$4.21 
$2.81 
$2.81 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  AdoIv 
Copyright  American  Dental  Association.  All  rights  reserved. 
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Addendum  ^.—Paymeht  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


86972  ... 

86975  ... 

86976  ... 

86977  ... 

86978  ... 
86985  ... 
86999  ... 
87001  ... 
87003  ... 
87015  ... 
87040  ... 

87045  ... 

87046  ... 

87070  ... 

87071  ... 
87073  ... 

87075  ... 

87076  ... 

87077  ... 
87081  ... 
87084  ... 
87086  ... 
87088  ... 
87101  ... 
87102... 
87103  ... 

87106  ... 

87107  ... 
87109  ... 
87110... 
87116... 
87118  ... 
87140  ... 
87143  ... 
87147  ... 
87149  ... 
87152... 
87158... 
87164  ... 
87166  ... 

87168  ... 

87169  ... 
87172  ... 

87176  ... 

87177  ... 
87181  ... 

87184  ... 

87185  ... 

87186  ... 

87187  ... 

87188  ... 
87190  ... 
87197  ... 

87205  ... 

87206  ... 

87207  ... 
87210  ... 
87220  ... 
87230  ... 
87250  ... 

87252  ... 

87253  .. 

87254  .. 

87255  .. 
87260  .. 
87265  .. 


Status 
indicator 


CPT  codes  and 
CopyrigtTt 
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Condition 


Description 


RBC  pretreatment  

RBC  pretreatment,  serum 

RBC  pretreatment,  serum 

RBC  pretreatment,  serum 

RBC  pretreatment,  semm 

Split  blood  or  products 

Transfusion  procedure  

Small  animal  inoculation  

Small  animal  inoculation  

Specimen  concentration  

Blood  culture  for  bacteria 

Feces  culture,  bacteria  

Stool  cultr,  bacteria,  each 

Culture,  bacteria,  other  

Culture  bacteri  aerobic  othr  .... 

Culture  bacteria  anaerobic 

Culture  bacteria  anaerol)ic 

Culture  anaerobe  ident,  each  . 

Culture  aerobic  identify  

Culture  screen  only 

Culture  of  specimen  by  kit  

Urine  culture/colony  count  

Urine  bacteria  culture 

Skin  fungi  culture  

Fungus  isolation  culture 

Blood  fungus  culture  

Fungi  identification,  yeast  

Fungi  identification,  mold  

Mycoplasma  

Chlamydia  culture  

Mycotjacteria  culture 

Mycobacteric  identification 

Culture  type  immunofKioresc  .. 

Culture  typing,  glc/hpk:  

Culture  type,  immunotogic  

Culture  type,  nucleic  acid  

Culture  type  pulse  fieW  gel  

Culture  typing,  added  method 

Dart<  field  examination  

Dari<  field  examination  

Macroscopic  exam  arthropod  . 
Macroscopic  exam  parasite  .... 

Pinworm  exam  

Tissue  homogenization,  cultr  .. 

Ova  and  parasites  smears 

Microbe  susceptible,  diffuse  ... 

Microbe  susceptible,  disk 

Microtje  susceptible,  enzyme  . 

Microbe  susceptible,  mic  

Microbe  susceptible,  mIc  

Microtae  suscept,  macrobroth  . 
Microbe  suscept,  mycobacteri 

Bactericidal  level,  serum 

Smear,  gram  stain  

Smear,  fluorescent/acid  stai  ... 

Smear,  special  stain  

Smear,  wet  mount,  saline/ink 

Tissue  exam  for  fungi  

Assay,  toxin  or  antitoxin 

Virus  inoculate,  eggs/animal  .. 

Virus  inoculation,  tissue  

Virus  inoculate  tissue,  addl  .... 

Virus  inoculation,  shell  via  

Genet  virus  isolate,  hsv  

Adenovirus  ag,  if  

Pertussis  ag,  if  


apc 


0345 
0345 
0345 
0345 
0345 
0347 
0345 


Relative 
weight 


0.2589 
0.2589 
0.2589 
0.2589 
0.2589 
0.9646 
0.2589 


Payment 
rate 


$14.06 
$14.06 
$14.06 
$14.06 
$14.06 
$52.37 
$14.06 


National 
unadjusted 
copayment 


$3.10 
$3.10 
$3.10 
$3.10 
$3.10 
$13.19 
$3.10 


Minimum 
unadjusted 
copayment 


$2.81 
$2.81 
$2.81 
$2.81 
$2.81 
$10.47 
$2.81 


options  only  are  copynght  American  Medical  Assoaation.  All  Rights  Rasen«d.  AppticatJie  FARS/DFARS  Apply. 
Amenc^n  Dental  Association.  All  rights  reserved 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


87267 
87270 
87271  . 
87272. 

87273  . 

87274  . 

87275  . 
87276. 
87277. 

87278  . 

87279  . 
87280. 
87281  . 
87283. 
87285. 
87290. 
87299. 
87300. 
87301  .. 
87320.. 
87324  .. 
87327  .. 
87328.. 
87332.. 
87335.. 
87336.. 
87337  .. 
87338.. 
87339  .. 
87340.. 
87341  .. 
87350.. 
87380.. 
87385  .. 

87390  .. 

87391  ... 
87400  ... 
87420  ... 
87425  ... 
87427  ... 
87430  ... 

87449  ... 

87450  ... 

87451  ... 

87470  ... 

87471  ... 

87472  ... 

87475  ... 

87476  ... 

87477  ... 

87480  ... 

87481  .... 

87482  .... 

87485  .... 

87486  .... 

87487  .... 

87490  .... 

87491  .... 

87492  .... 

87495  .... 

87496  .... 

87497  .... 

87510  .... 

87511  

87512  .... 
87515  


A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 
A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  .... 

A  .... 

A  .... 

A  .... 

A  .... 

A  .... 


Condition 


Description 


Enterovirtjs  antibody,  dfa 

Chlamydia  trachomatis  ag,  if  ... 

Cryptosporidum/gardia  ag,  if .... 

Cryptosporidum/gardia  ag,  if .... 

H€>rpes  simplex  2,  ag,  if 

Herpes  simplex  1,  ag,  if 

Influenza  b,  ag,  if  

Influenza  a,  ag,  if 

LegKMiella  micdadei,  ag,  if 

Legion  pneumophilia  ag,  if 

Parainfluenza,  ag,  if  

Respiratory  syncytial  ag,  if 

Pneumocystis  carinii,  ag,  if 

Rubeola,  ag,  if 

Treponema  pallidum,  ag,  if  

Varicella  zoster,  ag,  if  

AntitKxJy  detection,  nos,  if  

Ag  detection,  polyval,  if 

Adenovirus  ag,  eia  

Chylmd  trach  ag,  eia 

Ck>stridlum  ag,  eia 

Cryptococcus  neoform  ag,  eia  .. 

Cryptospor  ag,  eia  

Cytomegalovirus  ag,  eia  

E  coli  0157  ag,  eia 

Entamoeb  hist  dispr,  ag,  eia 

Entamoeb  fiist  group,  ag,  eia  ... 

Hpylori,  stool,  eia 

H  pylori  ag,  eia 

Hepatitis  b  surface  ag,  eia 

Hepatitis  b  surface,  ag,  eia 

Hepatitis  be  ag,  eia 

Hepatitis  delta  ag,  eia  

Histoplasma  capsul  ag,  eia 

Hiv-1  ag,  eia 

Hiv-2  ag,  eia 

Influenza  a/b,  ag,  eia  

Resp  syncytial  ag,  eia 

Rotavirus  ag,  eia 

Shiga-like  toxin  ag,  eia  

Strep  a  ag,  eia  

Ag  detect  nos,  eia,  mult 

Ag  detect  nos,  eia,  single  

Ag  detect  polyval,  eia,  mult  

Bartonella,  dna,  dir  protie  

Bartonella,  dna,  amp  probe  

Bartonella,  dna,  quant 

Lyme  dis,  dna,  dir  prot>e 

Lyme  dis,  dna,  amp  probe 

Lyme  dis,  dna,  quant  

Candida,  dna,  dir  probe 

Candida,  dna,  amp  probe 

Candida,  dna,  quant  

Chylmd  pneum,  dna,  dir  prot)e  ... 
Chylmd  pneum,  dna,  amp  probe 

Chylmd  pneum,  dna,  quant  

Chylmd  trach,  dna,  dir  probe  

Chylmd  trach,  dna,  amp  probe  ... 

Chylmd  trach,  dna,  quant  

Cytomeg,  dna,  dir  probe  

Cytomeg,  dna,  amp  probe .».. 

Cytomeg,  dna,  quant  

Gardner  vag,  dna,  dir  probe  

Gardner  vag,  dna,  amp  prot>e  

Gardner  vag,  dna,  quant 

Hepatitis  b,  dna,  dir  probe  


APC 


Relative 
weigfit 


Payment 
rate 


National 

unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


CPT  codes  and  descriptio,is  only  are  copyright  American  Medical  Association  All  Rights  Resewed  Applicabte  FARSrt3FARS  Aoolv 
Copyright  American  Dental  Association.  All  lights  resen/ed.  •^"♦'W- 
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ADDENDUM  E  .—Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


87516  . 

87517  . 
87520. 

87521  . 

87522  . 
87525 

87526  . 

87527  . 
87528. 
87529. 

87530  . 

87531  . 

87532  . 

87533  . 

87534  . 

87535  . 
87536. 
87537  . 
87538. 
87539. 
87540. 
87541  . 
87542. 

87550  . 

87551  . 

87552  . 
87555. 

87556  . 

87557  . 

87560  . 

87561  . 
87562. 

87580  . 

87581  . 

87582  . 

87590  . 

87591  . 

87592  . 
87620. 

87621  . 

87622  . 
87650. 

87651  . 

87652  . 
87797. 

87798  . 

87799  . 
87800. 

87801  . 

87802  . 

87803  . 

87804  . 
87810  . 
87850 
87880 
87899 
87901 
87902 
87903 
87904 
87999 
88000 
88005 
88007 
88012 
88014 


Satus 
iix  icator 


A  . 

A  . 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
[>A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
E 
E 
E 
E 
E 
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Condition 


Description 


i-iepatitis  b,  dna,  amp  probe  

Hepatitis  b,  dna,  quant 

Hepatitis  c,  ma,  dir  probe  

Hepatitis  c,  ma,  amp  probe  

Hepatitis  c,  ma,  quant 

Hepatitis  g,  dna,  dir  probe  

Hepatitis  g,  dna,  amp  probe  

Hepatitis  g,  dna,  quant 

Hsv,  dna,  dir  probie  

Hsv,  dna,  amp  probe  .; 

Hsv,  dna,  quant 

Hhv-6,  dna,  dir  probe 

Hhv-6,  dna,  amp  probe  ..._ 

Hhv-6,  dna,  quant  

Hiv-1,  dna,  dir  probe  

Hiv-1,  dna,  amp  probe  

Hiv-1,  dna,  quant  

Hiv-2,  dna.  dir  probe 

Hiv-2,  dna,  amp  probe  

Hiv-2,  dna,  quant  

Legion  pneumo,  dna,  dir  prob  ... 
Legion  pneumo,  dna,  amp  prob 

Legion  pneumo,  dna,  quant 

Mycobacteria,  dna,  dir  prot)e  

Mycobacteria,  dr^a,  amp  prooe  .. 

Mycobacteria,  dna,  quant  

M.tuberculo,  dna,  dir  probe 

M.tutjerculo,  dna,  amp  probe  .... 

M.tuberculo,  dna,  quant  

M.avium-intra,  dna,  dir  prob 

M.avium-intra,  dna.  amp  prob  ... 

M.avium-intra,  dna,  quant 

M.pneumon,  dna,  dir  probe  

M.pneumon,  dna,  amp  probe  ... 

M.pneumon,  dna,  quant 

N.gonontwjeae,  dna,  dir  prob  ... 
N.gonorrtioeae,  dna,  amp  prob 

N.gonorrtioeae,  dna,  quant 

Hpv,  dna,  dir  probe  

Hpv,  dna,  amp  probe  

Hpv,  dna,  quant  

Strep  a,  dna,  dir  probe v 

Strep  a,  dna,  amp  probe 

Strep  a,  dna,  quant  

Detect  agent  nos,  dna,  dir  

Detect  agent  nos,  dna,  amp  

Detect  agent  nos,  dna,  quant  ... 

Detect  agnt  mull,  dna,  direc  

Detect  agnt  mult,  dna,  ampii 

Strep  b  assay  w/optic  

Clostridium  toxin  a  w/optic 

Influenza  assay  w/optic 

Ctiytmd  tracti  assay  w/optic 

N.  gononlioeae  assay  w/optic  .. 

Strep  a  assay  w/optic  

Agent  nos  assay  w/optic 

Genotype,  dna,  hiv  reverse  t  .... 

Genotype,  dna,  hepatitis  C  

Phenotype,  dna  hiv  w/culture  ... 
Phenotype,  dna  hiv  w/cit  add  ... 

Microbiology  procedure 

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  gross  


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


OPT  codes  and  <te  scnptxxis  only  are  copyright  American  Medical  Association.  All  RigWs  Reserved  Applicable  FARS/DFARS  Appty. 
Copyright  Aimnca  n  Dental  Association.  All  rights  resened. 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  ANDT  RELATED  INFORMATION  CALENDAR  YEAR  2004-Continued 


CPT/ 
HCPCS 


88016 

88020 

88025 

88027. 

88028. 

88029. 

88036. 

88037. 

88040. 

88045. 

88099. 

88104. 

88106. 

88107. 

88108. 

88125. 

88130. 

88140  . 

88141  . 

88142  .. 

88143  .. 
88147  .. 
88148.. 
88150  .. 

88152  .. 

88153  .. 

88154  .. 

88155  .. 

88160  .. 

88161  .. 

88162  .. 

88164  .. 

88165  .. 

88166  .. 

88167  .. 

88172  .. 

88173  ... 

88174  ... 

88175  ... 
88180  ... 
88182  ... 
88199  ... 
88230  ... 
88233  ... 
88235  ... 
88237  ... 

88239  ... 

88240  ... 

88241  ... 
88245  ... 

88248  ... 

88249  .... 

88261  .... 

88262  .... 

88263  .... 

88264  .... 
88267  .... 
88269  .... 

88271  .... 

88272  .... 

88273  .... 

88274  .... 

88275  .... 
88280  .... 
88283  .... 
88285  


Status 
indicator 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

X 

X 

X  . 

X  . 

X  . 

A  . 

A  . 

N  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

X  . 

X  . 

X  .. 

A  .. 

A  .. 

A  .. 

A  .. 

X  .. 

X  .. 

A  .. 

A  .. 

X  .. 

X  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  ... 

A  .... 

A  .... 

A  .... 


Condition 


Description 


Autopsy  (necropsy),  gross  

Autopsy  (necropsy),  complete 

Autopsy  (necropsy),  complete 

Autopsy  (necropsy),  complete 

Autopsy  (necropsy),  complete 

Autopsy  (necropsy),  complete 

Limited  autopsy „ 

Limited  autopsy 

Forensic  autopsy  (necropsy)  .. 

Coroner's  autopsy  (necropsy)  . 

Necropsy  (autopsy)  procedure 

Cytopathology,  fluids 

Cytopathology,  fluids 

Cytopathology,  fluids 

Cytopath,  concentrate  tech 

Forensic  cytopathology  

Sex  chromatin  identification 

Sex  chromatin  identification 

Cytopath,  c/v,  interpret 

Cytopath,  c/v,  thin  layer 

Cytopath  c/v  thin  layer  redo 

Cytopath,  c/v,  automated 

Cytopath,  c/v,  auto  rescreen  .... 

Cytopath,  c/v,  manual  

Cytopath,  c/v,  auto  redo  

Cytopath,  c/v,  redo 

Cytopath,  c/v,  select  

Cytopath,  c/v,  index  add-on 

Cytopath  smear,  other  source  .. 
Cytopath  smear,  other  source  .. 
Cytopath  smear,  other  source  .. 

Cytopath  tbs,  c/v,  manual  

Cytopath  tbs,  c/v,  redo 

Cytopath  tbs,  cA/,  auto  redo  

Cytopath  tbs,  c/v,  select  

Cytopathology  eval  of  fna 

Cytopath  eval,  fna,  report  

Cytopath,  c/v  auto,  in  fluid  

Cytopath  c/v  auto  fluid  redo 

Cell  mari<er  study 

Cell  marker  study 

Cytopiathology  procedure 

Tissue  culture,  lymphocyte  

Tissue  culture,  skin/biopsy , 

Tissue  culture,  placenta 

Tissue  culture,  bone  marrow  

Tissue  culture,  tumor  

Cell  cryopreserve/storage 

Frozen  cell  preparation  

Chromosome  analysis,  20-25  .... 
Chromosome  analysis,  50-100  .. 

Chromosome  analysis,  100  

Chromosome  analysis,  5  

Chromosome  a.ialysis,  15-20  .... 

Chromosome  analysis,  45  

Chromosome  analysis,  20-25  .... 
Chromosome  analys,  placenta  .. 
Chromosome  analys,  amniotic  .. 

Cytogenetics,  dna  probe 

Cytogenetics,  3-5  

Cytogenetics,  10-30  

Cytogenetics,  25-99  

Cytogenetics,  100-300  

Chromosome  karyotypre  study  .... 

Chromosome  banding  study 

Chromosome  count,  additional  ... 


APC 


Relative 
weight 


0343 
0343 
0343 
0343 
0342 


Payment 
rate 


0.4662 
0.4662 
0.4662 
0.4662 
0.2169 


$25.31 
$25.31 
$25.31 
$25.31 
$11.78 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


0342 
0343 
0343 


0343 
0343 


0343 
0344 


0.2169 
0.4662 
0.4662 


0.4662 
0.4662 


0.4662 
0.6278 


$12.55 
$12.55 
$12.55 
$12.55 
$5.88 


$5.06 
$5.06 
$5.06 
$5.06 
$2.36 


$11.78 
$25.31 
$25.31 


$25.31 
$25.31 


$5  88 
$12.55 
$12.55 


$12.55 
$12.55 


$2.36 
$5.06 
$5.06 


$5.06 
$5.06 


$25.31 
$34.08 


$12.55 
$17.04 


$5.06 
$6.82 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  RigWs  Resewed  Appleable  FARSflDFARS  Apply 
Copyright  American  Dental  Association.  All  rights  resereed.  ^^ 
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Addendum  fl.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


88289 

88291 

88299 

88300 

88302 

88304 

88305 

88307 

88309 

88311 

88312 

88313 

88314 

88318 

88319 

88321 

88323 

88325 

88329 

88331 

88332 

88342 

88346 

88347 

88348 

88349 

88355 

88356 

88358 

88362 

88365 

88371 

88372 

88380 

88399 

88400 

89050 

89051 

89055 

89060 

89100 

89105 

89125 

89130 

89132 

89135 

89136 

89140 

89141 

89160 

89190 

89250 

89251 

89252 

89253 

89254 

89255 

89256 

89257 

89258 

89259 

89260 

89261 

89264 

89300 

89310 


Status 
in  jcator 


A  . 
A  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X 

X  . 
X  . 
X  . 
X  . 
X  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A 

A  . 
X  . 
X  . 
A  . 
X  . 
X  . 
X  . 
X  . 
X 
X 
A 
A 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
A 
A 


CPT  codes  and 
Ctvynght  Americ^ 
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Condition 


Description 


Chromosome  study,  additional 

Cyto/motecular  report 

Cytogenetic  study  

Surgical  patti,  gross  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pathologist  

Tissue  exam  by  pattK)logist  

Tissue  exam  by  pathologist 

Decalcify  tissue  

Special  stains 

Special  stains 

Histochemical  stain  

Chemical  histochemistry  

Enzyme  histochemistry  

Microslide  consultation 

Microslide  consultation 

Comprehensive  review  of  data 

Path  consult  introp  

Path  consult  intraop,  1  bloc 

Path  consult  intraop,  add!  

Immunocytochemistry  

Immunofluorescent  study  ......... 

Immunofluorescent  study 

Electron  microscopy 

Scanning  electron  microscopy  . 

Analysis,  skeletal  muscle 

Analysis,  nerve 

Analysis,  tumor  

Nen/e  teasing  preparations 

Tissue  hybridization  

Protein,  western  Wot  tissue  

Protein  analysis  w/probe 

Microdissection  

Surgical  pathology  procedure  .. 

Bilirubin  total  transcut  

Body  fluid  cell  count 

Body  fluid  cell  count 

Leukocyte  count,  fecal  

Exam,synovial  fluid  crystals 

Sample  intestinal  contents 

Sample  intestinal  contents 

Specimen  fat  stain  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Sample  stomach  contents  

Exam  feces  for  meat  fibers 

Nasal  smear  for  eosinophils  .... 

Fertilization  of  oocyte  

Culture  oocyte  w/embryos 

Assist  oocyte  fertilization  

Embryo  hatching  

Oocyte  identifk:ation 

Prepare  embryo  for  transfer  .... 
Prepare  cryopreserved  embryo 

Sperm  identification  

Cryopreservation,  embryo 

Cryopreservation,  sperm 

Sperm  isolation,  simple 

Sperm  isolation,  complex 

Identify  sperm  tissue  

Semen  analysis  w/huhner 

Semen  analysis 


APC 


0342 
0342 
0342 
0343 
0343 
0344 
0344 
0342 
0342 
0342 
0342 
0342 
0342 
0342 
0343 
0344 
0342 
0343 
0342 
0344 
0343 
0344 
0661 
0661 
0344 
0344 
0344 
0343 
0344 


0360 
0360 


0360 
0360 
0360 
0360 
0360 
0360 


0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 
0348 


Relative 
weight 


0.2169 
0.2169 
0.2169 
0.4662 
0.4662 
0.6278 
0.6278 
0.2169 
0.2169 
0.2169 
0.2169 
0.2169 
0.2169 
0.2169 
0.4662 
0.6278 
0.2169 
0.4662 
0.2169 
0.6278 
0.4662 
0.6278 
3.3215 
3.3215 
0.6278 
0.6278 
0.6278 
0.4662 
0.6278 


1.7088 
1.7088 


1.7088 
1.7088 
1.7088 
1.7088 
1.7088 
1.7088 


Payment 
rate 


1.2207 
1.2207 
1.2207 
1.2207 
1.2207 
1.2207 
1.2207 
1.2207 
1.2207 
1.2207 
1.2207 
1.2207 
1.2207 


d^scnptioos  only  are  copynght  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved. 


$11.78 
$11.78 
$11.78 
$25.31 
$25.31 
$34.08 
$34.08 
$11.78 
$11.78 
$11.78 
$11.78 
$11.78 
$11.78 
$11.78 
$25.31 
$34.08 
$11.78 
$25.31 
$11.78 
$34.08 
$25.31 
$34.08 
$180.32 
$180.32 
$34.08 
$34.08 
$34.08 
$25.31 
$34.08 


$92.77 
$92.77 


$92.77 
$92.77 
$92.77 
$92.77 
$92.77 
$92.77 


National 
unadjusted 
copayment 


$66.27 
$66.27 
$66.27 
$66.27 
$66.27 
$66.27 
$66.27 
$66.27 
$66.27 
$66.27 
$66.27 
$68-27 
$66.27 


$5.88 

$5.88 

$5.88 

$12.55 

$12.55 

$17.04 

$17.04 

$5.88 

$5.88 

$5.88 

$5.88 

$5.88 

$5.88 

$5.88 

$12.55 

$17.04 

$5.88 

$12.55 

$5.88 

$17.04 

$12.55 

$17.04 

$90.16 

$90.16 

$17.04 

$17.04 

$17.04 

$12.55 

$17.04 


$42.45 
$42.45 


$42.45 
$42.45 
$42.45 
$42.45 
$42.45 
$42.45 


Minimum 
unadjusted 
copayment 


$2.36 
$2.36 
$2.36 
$5.06 
$5.06 
$6.82 
$6.82 
$2.36 
$2.36 
$2.36 
$2.36 
$2.36 
$2.06 
$2.36 
$5.06 
$6.82 
$2.36 
$5.06 
$2.36 
$6.82 
$5.06 
$6.82 
$36.06 
$36.06 
$6.82 
$6.82 
$6.82 
$5.06 
$6.82 


$18.55 
$18.55 


$18.55 
$18.55 
$18.55 
$18.55 
$18.55 
$18.55 


$13.25 
$13.25 
$13.25 
$13.25 
$13.25 
$13.25 
$13.25 
$13.25 
$13.25 
$13.25 
$13.25 
$13.25 
$13.25 
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CPT/ 
HCPCS 


Status 
indicator 


89320  

A  .. 
A  .. 

89321  

89325  

A  .. 

89329  

A  .. 

89330  

A  .. 

89350  

X  .. 

89355  

A  .. 

89360  

X  .. 
A  ... 
A  ... 

89365  

89399  ...... 

90281  

E  ... 
E  ... 

90283  

90287  

E  ... 
E  ... 
E  ... 
K  ... 

90288  

90291  

90296  

90371  

E  ... 

90375  

K  ... 

90376  

K  ... 

90378  

E  ... 

90379  

K  ... 

' 

90384  

E  „. 
N  ... 

90385  

90386  

E  ... 

90389  

N  

90393  

N  .... 
N 

90396  

90399  

E  .... 

90471  

N  .... 

90472  

N  .... 

90473  

E  .... 

90474  

E  .... 

J.. 

90476  

N  .... 

90477  

N  

90581  

K  

90585  

N 

90586  

N  

90632  

N  

90633 

N  -- 

90634  

N  .... 

90636 

K  .... 

90645  

N  .... 

90646  

N  .... 

90647  

N 

90648  

N  

90657  

L 

90658  ....X.. 

L 

90659  

L 

90660  

E  

90665  

N  

90669  

E  

90675  

N  

90676  

N  

90680  

N  

90690  

N  

90691  

N  -'. 

90692  

N  

90693  

K  

90700  

N  

90701  

N  

90702  

N  

90703  

N  

90704  

N  

90705  

N  

90706  

N  

90707  

N  

Condition 


Description 


Semen  analysis,  complete 

Semen  analysis  &  motility 

Sperm  antibody  test 

Sperm  evaluation  test 

Evaluation,  cervical  mucus  

Sputum  specimen  collection  ... 

Exam  feces  for  starch 

Collect  sweat  for  test  

Water  load  test 

Pathology  lab  procedure 

Human  ig,  im 

Human  ig,  iv 

Botulinum  antitoxin 

Botulism  ig,  iv 

Cmv  ig,  iv  

Diphtfieria  antitoxin  

Hep  b  ig,  im  

Rabies  ig,  im/sc  _ 

Rabies  ig.  heat  treated  

Rsv  ig,  im,  50mg 

Rsv  ig,  iv 

Rh  ig,  full-dose,  im ......... 

Rh  ig,  minidose.  im 

Rh  ;g,  iv 

Tetanus  ig,  im  .'. 

Vaccina  ig,  im  

Varicella-zoster  ig,  im  

Immune  glotwlin 

Immunization  admin  .....". 

Immunization  admin,  each  add 

Immune  admin  oral/nasal  

Immune  admin  oral/nasal  add  . 

Adenovinis  vaccine,  type  4 

Aderravirus  vaccine,  type  7 

Anthrax  vaccine,  sc 

Beg  vaccine,  percut  

Beg  vaccine,  intravesic&l  

Hep  a  vaccine,  adult  im  

Hep  a  vacc,  ped/adol,  2  dose  ... 
Hep  a  vacc,  ped/add,  3  dose  ... 

Hep  a/hep  b  vacc,  adult  im 

Hib  vaccine,  hlxx:,  im  v.... 

Hib  vaccine,  prp-d,  im 

Hib  vaccir>e,  prp-omp,  im 

Hib  vaccine,  prp-t,  im 

Flu  vaccine,  6-35  mo,  im  

Flu  vaccine,  3  yrs,  im 

Ru  vaccine,  whole,  im  

Ru  vaccine,  nasal  

Lyme  disease  vaccine,  im  

Pneumococcal  vacc,  pad  <5 

Rabies  vaccine,  im 

Rat)ies  vaccine,  id 

Rotovirus  vaccine,  oral  

Typhoid  vaccine,  oral 

Tyjihoid  vaccine,  im  

Typhoid  vaccine,  h-p,  scM 

Typhoid  vaccine,  akd;  sc  

Dtap  vaccine,  im  

Dtp  vaccine,  im  

Dt  vaccine  <  7,  im 

Tetanus  vaccine,  im 

Mumps  vaccine,  sc  

Measles  vaccine,  sc 

Rut)ella  vaccine,  sc 

Mmr  vaccine,  sc  ...; 


APC 


Relative 
weight 


0344 


0344 


0356 


0.6278 


Payment 
rate 


$34.08 


Natkxial 
unadjusted 
copayment 


$17.04 


0356 
0356 


03S6 


a6278 

$34'b8 

--• 

0.4353 

$23.63 

0.4a'>3 
0.4353 

$23.63 
$23.63 

0.4353 

$23.63 

Minimum 
unadjusted 
copayment 


$6.82 


$17.04 


$6.82 


$4.73 


0356 


0355 


0.4353 


0.2667 


$23.63 


$14.48 


$4.73 
$4.73 

$4.73 


$4.73 


03S6 


0.4353 


$23.63 


$2.90 


$4.73 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Hiohls  Resewed  Applicable  FARS/DFARS  Aopiv 
Copynght  American  Dental  Associalion.  All  rights  reseived. 
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CPT/ 
HCPCS 


90708 

90710 

90712 

90713 

90716 

90717 

90718 

90719 

90720 

90721 

90723 

90725 

90727 

90732 

90733 

90735 

90740 

90743 

90744 

90746 

90747 

90748 

90749 

90780 

90781 

90782 

90783 

90784 

90788 

90799 

90801 

90802 

90804 

90805 

90806 

90807 

90808 

90809 

90810 

90811 

90812 

90813 

90814 

90815 

90816 

90817 

90818 

90819 

90821 

90822 

90823 

90824 

90826 

90827 

90828 

90829 

90845 

90846 

90847 

90849 

90853 

90857 

90862 

90865 

90870 

90871 


status 
irdicator 


Condition 


Description 


Measles-rubella  vaccine,  sc 

Mmrv  vaccine,  sc  

Oral  potiovirus  vaccine 

Poliovirus,  ipv,  sc  

Chicken  pox  vaccine,  sc  

Yellow  fever  vaccine,  sc  

Td  vaccine  >  7,  im  

Diphtheria  vaccine,  im  

Dt)3/hib  vaccine,  im  

Dtap/hib  vaccine,  im  

Dtap-hep  b-ipv  vaccine,  im  

Cholera  vaccine,  injectable 

Plague  vaccine,  im 

Pneumococcal  vaccine  

Meningococcal  vaccine,  sc 

Encephalitis  vaccine,  sc 

Hepb  vacc,  ill  pat  3  dose  Im  ... 
Hep  b  vacc,  adol,  2  dose,  im  .. 
Hepb  vacc  ped/adol  3  dose  im 

Hep  b  vaccine,  adult,  im  

Hepb  vacc,  ill  pat  4  dose  im  ... 

Hep  b/hib  vaccine,  im  

Vaccine  toxoid 

IV  infusion  tfierapy,  1  hour  

IV  infusion,  additional  hour  

Injection,  sc/im  

Injection,  ia , 

Injection,  iv  

Injection  of  antibiotic  

Ther/prophylactic/dx  inject  

Psy  dx  interview 

Intac  psy  dx  interview  

Psytx,  office,  20-30  min  

Psytx,  off,  20-30  min  w/e&m  ... 

Psytx,  off,  45-50  min 

Psytx,  off,  45-50  min  w/e&m  ... 

Psytx,  office,  75-80  min  

Psytx,  off,  75-80,  w/e&m 

Intac  psytx,  off,  20-30  min  

Intac  psytx,  20-30,  w/e&m  

Intac  psyb(,  off,  45-50  min  

Intac  psytx,  45-50  min  w/e&m 

Intac  psybc,  off,  75-80  min  

Intac  psybc,  75-80  w/e&m  

Psyb(,  hosp,  20-30  min  .^... 

Psytx,  hosp,  20-30  min  w/e&m 

Psytx,  hosp,  45-50  min  

Psytx,  hosp,  45-50  min  w/e&m 

Psytx,  hosp,  75-80  min  

Psybc,  hosp,  75-80  min  w/e&m 
Intac  psybc,  hosp,  20-30  min  .. 
Intac  psytx,  hsp  20-30  w/e&m 
Intac  psytx,  hosp,  45-50  min  .. 
Intac  psytx,  hsp  45-50  w/e&m 
Intac  psytx,  hosp,  75-80  min  .. 
Intac  psybc,  hsp  75-80  w/e&m 

Psychoanalysis  

Family  psytx  w/o  patient  

Family  psytx  w/patient  

Multiple  family  group  psytx  

Group  psychotherapy 

Intac  group  psytx  

Medication  management ......... 

Narcosynthesis 

Electroconvulsive  therapy 

Electrcxonvulsive  therapy  


APC 


0356 


0356 
0356 
0356 
0356 
0356 
0356 


0353 
0359 
0359 
0359 
0352 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0322 
0322 
0323 
0323 
0323 
0323 
0323 
0324 
0324 
0325 
0325 
0325 
0374 
0323 
0320 


Relative 
weight 


0.4353 


0.4353 
0.4353 
0.4353 
0.4353 
04353 
0.4353 


0.4106 

0.8794 

0.8794 

0.8794 

0.1076 

1.7955 

1.7955 

1.3091 

1.3091 

1.7955 

1.7955 

1.7955 

1.7955 

1.3091 

1.3091 

1.7955 

1.7955 

1.7955 

1.7955 

1.3091 

1.3091 

1.7955 

1.7955 

1.7955 

1.7955 

1.3091 

1.3091 

1.7955 

1.7955 

1.7955 

1.7955 

1.7955 

2.8219 

2.8219 

1.5820 

1.5820 

1.5820 

1.1062 

1.7955 

5.4480 


Payment 
rate  • 


OPT  codes  and  i  escnpbons  only  are  copyrigW  American  Medical  Association.  All  Rights  Resen/ed.  Applicabte  FARS/DFARS  Apply. 
Copynght  Amen^an  Dental  Association.  All  rights  resen/ed. 


$23.63 


$23.63 
$23.63 
$23.63 
$23.63 
$23.63 
$23.63 


$22.29 
$47.74 
$47.74 
$47.74 
$5.84 
$97.48 
$97.48 
$71.07 
$71.07 
$97,48 
$97.48 
$97.48 
$97.48 
$71.07 
$71.07 
$97.48 
$97.48 
$97  48 
$97.48 
$71.07 
$71.07 
$97.48 
$97.48 
$97.48 
$97.48 
$71 .07 
$71 .07 
$97.48 
$97.48 
$97.48 
$97.48 
$97.48 
$153.20 
$153.20 
$85.89 
$85.89 
$85.89 
$60.05 
$97.48 
$295.77 


National 
unadjusted 
copayment 


$21.26 
$21.26 


$21.26 
$21.26 
$21.26 
$21.26 


$21.26 
$21.26 
$21 .26 
$21.26 


$21.26 
$21.26 
$21.26 
$21.26 


$21.26 
$21.26 
$21.26 
$21.26 
$21.26 


$18.27 
$18.27 
$18.27 


$21.26 
$80.06 


Minimum 
unadjusted 
copayment 


$4.73 


$4.73 
$4.73 
$4.73 
$4.73 
$4.73 
$4.73 


$4.46 
$9.55 
$9.55 
$9.55 
$1.17 
$19.50 
$19.50 
$14.21 
$14.21 
$19.50 
$19.50 
$19.50 
$19.50 
$14.21 
$14.21 
$19.50 
$19.50 
$19.50 
$19.50 
$14.21 
$14.21 
$19.50 
$19.50 
$19.50 
$19.50 
$14.21 
$14.21 
$19.50 
$19.50 
$19.50 
$19.50 
$19.50 
$30.64 
$30.64 
$17.18 
$17.18 
$17.18 
$12.01 
$19.50 
$59.15 
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CPT/ 
HCPCS 


90875 

90876 

90880 

90882. 

90885  . 

90887. 

90889. 

90899. 

90901  . 

90911  . 

90918  . 

90919  . 
90920. 

90921  . 

90922  . 
90923. 
90924  . 
90925. 
90935  . 
90937. 
90939  ., 
90940.. 
90945  .. 
90947  ., 
90989.. 
90993  .. 
90997.. 
90999.. 
91000.. 

91010  .. 

91011  .. 

91012  .. 
91020  .. 
91030.. 

91032  .. 

91033  .. 
91052  .. 
91055  ... 
91060  ... 
91065  ... 
91100... 
91105... 
91122  ... 
91123... 
91132... 
91133... 
91299  ... 
92002  ... 
92004  ... 
92012  ... 

92014  ... 

92015  ... 

92018  ... 

92019  ... 

92020  ... 
92060  .... 
92065  .... 
92070  .... 

92081  .... 

92082  .... 

92083  .... 
92100  .... 
92120  .... 
92130  .... 
92135  .... 


Status 
indicator 


E 

E 

S 

E 

N 

N 

N 

S 

S 

S 

A 

A 

A 

A 

A 

A 

A  . 

A  , 

S  . 

E  . 

N  . 

N  . 

S  . 

E  . 

E  . 

E  . 

E  . 

E  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  . 

X  .. 

X  .. 

X  .. 

X  .. 

X  .. 

X  .. 

X  .. 

T  .. 

N  .. 

X  .. 

X  .. 

X  .. 

V  .. 

V  .. 

V  .. 

V  .. 
E  .. 
T  ... 
S  ... 
S  ... 
S  ... 
S  ... 
N  ... 
S  ... 
S  ... 
S  ... 
N  ... 
S  ... 
S  ... 
S  ... 


92136 I  S 


Condition 


Description 


Psychophysiological  therapy  ... 

Psychophysiological  therapy  ... 

Hypnotherapy 

Environmental  manipulation  .... 

Psy  evaluation  of  records  

Consultation  with  family 

Preparation  of  report 

Psychiatric  service/therapy  

Biofeedback  train,  any  meth  ... 

Biofeedback  peri/uro/rectal  

ESRD  related  services,  month 

EBRD  related  services,  monlti 

ESRD  related  services,  month 

ESRD  related  services,  month 

ESRD  related  services,  day 

Esrd  related  servk:es,  day  

Esrd  related  services,  day  

Esrd  related  services,  day  

Hemodialysis,  one  evaluation  .. 
Hemodialysis,  repeated  eval  .... 
Hemodialysis  study,  transcut  ... 

Hemodialysis  access  study 

Dialysis,  one  evaluation  

Dialysis,  repeated  eval 

Dialysis  training,  complete  

Dialysis  training,  incompi  

Hemoperfusion 

Dialysis  procedure  

Esophageal  intubation  

Esophagus  motility  study 

Esophagus  motility  study  

Esophagus  motility  study  

Gastric  motility  

Acid  perfusion  of  esophagus  .... 

Esophagus,  acid  reflux  test  

Prolonged  acid  reflux  test 

Gastric  analysis  test 

Gastric  intubation  for  smear  

Gastric  saline  load  test  

Breath  hydrogen  test  

Pass  intestine  bleeding  tube 

Gastric  intubation  treatment 

Anal  pressure  record  

Irrigate  fecal  impaction 

Electrogastrography  

Electrogastrography  w/test  

Gastroenterology  procedure  

Eye  exam,  new  patient  

Eye  exam,  new  patient  

Eye  exam  established  pat  

Eye  exam  &  treatment  .„ 

Refractran  

New  eye  exam  &  treatment 

Eye  exam  &  treatment  

Special  eye  evaluaticxi 

Special  eye  evaluation 

Onhoptki'pleoptic  training  

Fitting  of  contact  lens 

Visual  field  examination(s) 

Visual  field  examination(s) , 

Visual  field  examination(s) 

Serial  tonometry  exam(s) 

Tonography  &  eye  evaluation 

Water  provocation  tonography  .... 

Opthalmic  dx  imaging  

Ophthalmic  biometry  


APC 


0323 


0322 
0321 
0321 


0170 


0170 


Q361 
0361 
0361 
0361 
0361 
0361 
0361 
0361 
0361 
0360 
0360 
0360 
0360 
0360 
0156 

0360 
0360 
0360 
0601 
0602 
0600 
0602 


0699 


0230 
0230 
0230 

0230 
0698 


0230 


0230 
0230 


Relative 
weight 


1.7955 


Payment 
rate 


1.3091 
1.2462 
1.2462 


5.94^7 


5.9427 


3.5574 
3.5574 
3.5574 
3.5574 
3.5574 
3.5574 
3.5574 
3.5574 
3.5574 
1.7088 
1.7088 
1.7088 
1.7088 
1.7088 
3.1438 

1.7088 
1.7088 
1.7088 
1.0031 
1.5603 
0.9376 
1.5603 

2.2211 
0.9355 
0.7379 
0.7379 
0.7379 

0.7379 
0.9355 
0.9355 


0.7379 
0.9355 
0.7379 
0.7379 


CPT  codes  and  descriptions  only  are  copynght  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  fARS/DFARS  Aortv 
Copynght  American  Dental  Association.  All  rights  reserved.  ^^ 


$97.48 


$71 .07 
$67.65 
$67.65 


$322.62 


$322.62 


$193.13 

$193.13 

$193.13 

$193.13 

$193.13 

$193.13 

$193.13 

$193.13 

$193.13 

$92.77 

$92.77 

$92.77 

$92.77 

$92.77 

$170.67 

$92.77 
$92.77 
$92.77 
$54.46 
$84.71 
$50.90 
$84.71 

$i26!58 
$50.79 
$40.06 
$40.06 
$40.06 

$40.06 
$50.79 
$50.79 

$40.06 
$50.79 
$40.06 
$40.06 


National 
unadjusted 
copayment 


$21.26 


$21.78 
$21.78 


$83.23 
$83.23 
$83.23 
$83.23 
$83.23 
$83.23 
$83.23 
$83  23 
$83.23 
$42.45 
$42.45 
$42.45 
$4245 
$42.45 
$46.55 


$42.45 

$4245 
$42.45 


$54.26 
$18.72 
$14.97 
$14.97 
$14.97 


$14.97 
$18.72 
$18.72 


$14.97 
$18.72 
$14.97 
$14.97 


Minimum 
unadjusted 
copayment 


$19.50 


$14.21 
$13.53 
$13.53 


$64.52 


$64.52 


$38.63 
$38.63 
$38.63 
$38  63 
$38.63 
$38.63 
$38.63 
$38.63 
$38.63 
$18.55 
$18.55 
$18.55 
$18.55 
$18.55 
$34,13 


$18.55 

$18.55' 

$1855 

$10.89 

$16.94 

$10.18 

$16.94 


$24.12 

$10.16 

$8.01 

$8.01 

$8.01 


$8.01 
$10.16 
$10.16 


$8.01 

$1016 
$8.01 
$8.01 


48144 


Federal  Register / Vol.  68,  No.  155 /Tuesday,  August  12.  2003 / Proposed  Rules 


Addendum 


3._Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


92140.. 
92225.. 
92226  .. 
92230.. 
92235  .. 
92240.. 
92250.. 
92260. 
92265. 
92270  .. 
92275.. 
92283. 
92284. 
92285. 
92286. 
92287  . 

92310  . 

92311  . 

92312  . 

92313  . 

92314  . 

92315  . 

92316  . 

92317  . 

92325  . 

92326  . 
92330. 
92335  . 
92340. 
92341  . 
92342. 
92352. 
92353. 
92354. 
92355  . 
92358. 
92370. 
92371  . 
92390. 
92391  . 
92392. 
92393. 
92395. 
92396. 
92499. 
92502. 
92504. 
92506. 
92507. 
92508. 
92510. 
92511  . 
92512. 
92516. 
92520. 
92526. 
92531  . 
92532. 
92533. 
92534. 
92541  . 
92542 
92543, 
92544 
92545 
92546 


:  >tatus 
ir  dicator 


■•'N. 


Condition 


Description 


Glaucoma  provocative  tests  .... 

Special  eye  exam,  initial  

Special  eye  exam,  subsequent 

Eye  exam  with  photos  

Eye  exam  with  photos  

leg  angiography  

Eye  exam  with  photos  

Ophthalmoscopy/dynamometry 

Eye  muscle  evaluation 

Electro-oculography  

Electroretinography  

Color  vision  examination 

Dar1(  adaptation  eye  exam 

Eye  photography 

Infemal  eye  photography 

Internal  eye  photography 

Contact  lens  fitting  

Contact  lens  fitting  

Contact  lens  fitting  

Contact  lens  fitting  

Prescription  of  contact  lens  

Prescription  of  contact  lens  

Prescription  of  contact  lens  

Prescription  of  contact  lens  

Modification  of  contact  lens  

Replacement  of  contact  lens  ... 

Fitting  of  artificial  eye 

Fitting  of  artificial  eye 

Fitting  of  spectacles  

Fitting  of  spectacles  

Fitting  of  spectacles  

Special  spectacles  fitting  

Special  spectacles  fitting  

Special  spectacles  fitting  

Special  spectacles  fitting  

Eye  piosthesis  service 

Repair  &  adjust  spectacles  

Repair  &  adjust  spectacles  

Supply  of  spectacles  

Supply  of  contact  lenses 

Supply  of  low  vision  aids  

Supply  of  artificial  eye 

Supply  of  spectacles 

Supply  of  contact  lenses 

Eye  service  or  procedure 

Ear  and  throat  examination  .... 
Ear  microscopy  examination  ... 

Speech/hearing  evaluation  

Speech/hearing  therapy 

Speech/hearing  therapy 

Retiab  for  ear  implant  

Nasopharyngoscopy  

Nasal  function  studies 

Facial  nerve  function  test 

Laryngeal  function  studies  

Oral  function  therapy 

Spontaneous  nystagmus  study 

Positional  nystagmus  test  

Caloric  vestibular  test  

Optokinetic  nystagmus  test 

Spontaneous  nystagmus  test  . 

Positional  nystagmus  test  

Caloric  vesfibular  test  

Optokinetic  nystagmus  test 

Oscillating  tracking  test 

Sinusoidal  rotational  test 


ARC 


0698 
0698 
0698 
0699 
0699 
0231 
0230 
0230 
0231 
0698 
0231 
0230 
0698 
0230 
0698 
0231 

0362 
0362 
0362 

0362 
0362 
0362 
0362 
0362 
0230 


0362 
0362 
0362 
0362 
0362 

0362 


0230 
0251 


Relative 
weight 


0071 
0363 
0660 
0660 


0363 
0363 
0363 
0363 
0363 
0660 


0.9355 
0.9355 
0.9355 
2.2211 
2.2211 
2.0880 
0.7379 
0.7379 
2.0880 
0.9355 
2.0880 
0.7379 
0.9355 
0.7379 
0.9355 
2.0880 

2!5384 
2.5384 
2.5384 

2!5384 
2.5384 
2.5384 
2.5384 
2.5384 
0.7379 


2.5384 
2.5384 
2.5384 
2.5384 
2.5384 

2.5384 


0.7379 
1.8643 


0.9012 
08536 
1.7330 
1.7330 


Payment 
rate 


0.8536 
0.8536 
08536 
0.8536 
0.8536 
1.7330 


OPT  codes  and  i  Bscnptions  only  are  copynght  Amencan  Medical  AssociatKXi  All  Rights  Reserved  Applicable  FARS/OFARS  Apply. 
Copynght  AmerK  an  Dental  Association.  All  rights  resened. 


$50.79 

$50.79 

$50.79 

$120.58 

$120.58 

$113.36 

$40.06 

$40.06 

$113.36 

$50.79 

$113.36 

$40.06 

$50.79 

$40.06 

$50.79 

$113.36 

$137.81 
$137.81 
$137.81 

$137.81 
$137.81 
$137.81 
$137.81 
$137.81 
$40.06 


$137.81 
$137.81 
$137.81 
$137.81 
$137.81 

$137.81 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$40.06 
$101.21 


$48.93 
$46.34 
$94.08 
$94.08 


$46.34 
$46.34 
$46.34 
$46.34 
$46.34 
$94.08 


$18.72 
$18.72 
$18.72 
$54.26 
$54.26 
$50.94 
$14.97 
$14.97 
$50.94 
$18.72 
$50.94 
$14.97 
$18.72 
$14.97 
$18.72 
$50.94 


$14.97 


$14.97 


$12.89 
$17.15 
$30.66 
$30.66 


$17.15 
$17.15 
$17.15 
$17.15 
$17.15 
$30.66 


$1016 
$1016 
$10.16 
$24.12 
$24.12 
$22.67 
$8.01 
$8.01 
$22.67 

$iai6 

$22.67 
$8.01 

$1016 
$8.01 

$10.16 

$22.67 


$27.56 
$27.56 
$27.56 


$27.56 
$27.56 
$27.56 
$27.56 
$27.56 
$8.01 


$27.56 
$27.56 
$27.56 
$27.56 
$27.56 


$27.56 


$8.01 
$20.24 


$9.79 

$9.27 

$18.82 

$18.82 


$9.27 
$9.27 
$9.27 
$9.27 
$9.27 
$18.82 
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OPT/ 
HCPCS 


92547 

92548 

92551 

92552 

92553. 

92555. 

92556. 

92557. 

92559. 

92560. 

92561  . 

92562. 

92563. 

92564. 

92565. 

92567  . 

92568. 

92569  . 

92571  . 

92572  . 

92573  . 

92575  .. 

92576  .. 

92577  .. 
92579  .. 
92582  .. 
92583.. 
92584  .. 
92585.. 
92586.. 
92587  .. 
92588.. 

92589  .. 

92590  .. 

92591  .. 

92592  .. 

92593  ... 

92594  ... 

92595  ... 

92596  ... 

92597  ... 

92601  ... 

92602  ... 

92603  ... 
92604... 

92605  ... 

92606  ... 

92607  ... 

92608  ... 

92609  ... 

92610  ... 

92611  ... 

92612  ... 

92613  .... 

92614  .... 

92615  .... 

92616  .... 

92617  .... 
92700  .... 
92950  .... 
92953  .... 

92960  .  .. 

92961  .... 

92970  .... 

92971  .... 
92973  


Status 
indicator 


X 
X 
E 
X 
X 
X 
X 
X 
E 
E 
X 
X 
X 
X 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 
X  . 

s  . 
s  . 

X  . 
X  .. 
X  .. 

E  .. 
E  .. 
E  .. 
E  .. 
E  .. 
E  .. 
X  .. 
E  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
A  ... 
E  ... 
A  ... 
E  ... 
A  ... 
E  ... 
X  ... 

s ... 

s  ... 

s  ... 

s  ... 
c .... 
c .... 

T  .... 


Condition 


Descriplion 


Supplemental  electrical  test  ... 

Posturography 

Pure  tone  hearing  test,  air , 

Pure  tone  audiometry,  air 

Audiometry,  air  &  tx>ne  

Speech  threshold  audiometry  . 

Speech  audiometry,  complete 

Comprehensive  fiearing  test  ... 

Group  audiometric  testing 

Bekesy  audiometry,  screen  .... 

Bekesy  audiometry,  diagnosis 

Loudness  balance  test 

Tone  decay  hearing  test 

Sisi  hearing  test 

Stenger  test,  pure  tone  

Tympanometry  

AcoustK  reflex  testing 

Acoustic  reflex  decay  test 

Filtered  speech  hearing  test  ... 

Staggered  spondaic  word  test 

Lombard  test  

Sensorineural  acuity  test  

Synthetic  sentence  test 

Stenger  test,  speech 

Visual  audiometry  (vra) 

Conditioning  play  audiometry  .. 

Select  picture  audiometry  

Electrocochleography 

Auditor  evoke  potent,  compre  .. 

Auditor  evoke  potent,  limit  

Evoked  auditory  test  

Evoked  auditory  test  

•Auditory  function  te'st(s)  

Hearing  akl  exam,  one  ear 

Hearing  aid  exam,  both  ears  ... 

Hearing  aid  check,  one  ear  , 

Hearing  akJ  check,  both  ears  .... 

Electro  heamg  aid  test,  one  

Electro  heamg  aid  tst,  both  

Ear  protector  evaluation 

Voice  Prosthetic  Evaluation  

Cochlear  impit  f/up  exam  <  7  ... 
Reprogram  cochlear  impIt  <  7  .. 
Cochlear  impIt  f/up  exam  7  >  ... 
Reprogram  cochlear  ImpIt  7  >  .. 
Eval  for  nonspeech  device  rx  ... 

Non-speech  device  service 

Ex  for  sjseech  device  rx,  Ihr 

Ex  for  speech  device  rx  addl  .... 
Use  of  sjaeech  device  service  ... 
Evaluate  swallowing  function  .... 

Motion  fluoroscopy/swallow  , 

Endoscopy  swallow  tst  (fees)  ... 
Endoscopy  swallow  tst  (fees)  .... 

Laryngoscopic  sensory  test  

Eval  laryngoscopy  sense  tst 

Fees  w/laryngeal  sense  test  

Interprt  fees/laryngeal  test  

Ent  procedure/service 

Heart/lung  resuscitation  cpr 

Temporary  extemal  pacir>g  

Cardioversion  electric,  ext  

Cardioversion,  electric,  int  

Cardioassist,  internal  

Cardioassist,  extemal  

Percut  coronary  thrombectomy  .. 


APC 


0363 
0660 

0364 
0365 
0364 
0364 
0365 


0365 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0364 
0365 
0364 
0365 


0365 
0365 
0364 
0660 
0216 
0218 
0363 
0363 
0364 


0385 


0364 
0094 
0094 
0679 
0679 


1541 


Relative 
weight 


0.8536 
1.7330 

0.4415 
1.1915 
0.4415 
0.4415 
1.1915 


1.1915 

0.4415 

0.4415 

0.4415 

0.4415 

0.4415 

0.4415 

0.4415 

0.4415 

0.4415 

0.4415 

1.1915 

0.4415 

1.1915 

1.1915 

1.1915 

0.4415 

1.7330 

2.8332 

1.1296 

08536 

0.8536 

0.4415 


1.1915 


0.4415 
2.6412 
2.6412 
5.4862 
5.4862 


Payment 
rate 


$46.34 
$94.08 


$23.97 
$64.69 
$23.97 
$23.97 
$64.69 


$64.69 
$23.97 
$23.97 
$23.97 
$23.97 
$23.97 
$23.97 
$23.97 
$23.97 
$23.97 
$23.97 
$64.69 
$23.97 
$64.69 
$64.69 
$64.69 
$23.97 
$94.08 
$153.81 
$61.32 
$46.34 
$46.34 
$23.97 


$64.69 


$23.97 
$143.39 
$143.39 
$297.84 
$297.84 


$250.00 


National 
unadjusted 
copayment 


$17.15 
$30.66 


$9.06 

$18.95 

$9.06 

$9.06 

$18.95 


$1895 

$9.06 

$9.06 

$9.06 

$9.06 

$9.06 

$9.06 

$9.06 

$9.06 

$9.06 

$9.06 

$18.95 

$9.06 

$18.95 

$18.95 

$18.95 

$9.06 

$30.66 

$67.98 


$17.15 

$17.15 

$9.06 


$18.95 


$9.06 
$48.46 
$48.46 
$95.30 
$95.30 


Minimum 
unadjusted 
cop>ayment 


$9.27 
$18.82 


$4.79 

$12.94 

$4  79 

$4.79 

$12.94 


$12.94 

$4.79 

$4.79 

$4.79 

$4.79 

$4.79 

$4.79 

$4.79 

$4.79 

$4.79 

$4.79 

$12.94 

$4.79 

$12.94 

$t2.94 

$12.94 

$4.79 

$18.82 

$30.76 

$12.26 

$9.27 

$9.27 

$4.79 


$12.94 


$4.79 
$28.68 
$28.68 
$59.57 
$59.57 


$50.00 


CPT  codes  and  descriptions  only  are  copyright  Anierican  Medical  Association.  All  Rights  Reserved  AppUcaUe  FARS-DFARS  Aootv 
Copynght  American  Dental  Association  All  rights  reserved.  '^t 
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CPT/ 
HCPCS 


92974.. 
92975.. 
92977.. 
92978.. 
92979  .. 
92980.. 
92981  .. 
92982.. 
92984.. 
92986.. 
92987.. 
92990.. 
92992  .. 
92993.. 
92995.. 
92996.. 
92997.. 
92998.. 
93000.. 
93005.. 
93010.. 
93012  .. 
93014.. 
93015.. 
93016.. 
93017  . 
93018. 
93024. 
93025. 
93040. 

93041  . 

93042  . 
93224. 
93225. 
93226. 
93227. 
93230. 

93231  . 

93232  . 
93233. 
93235  . 
93236. 
93237. 
93268. 
93270. 
93271  . 
93272. 
93278. 
93303. 
93304  . 
93307. 
93308. 
93312. 
93313. 
93314. 
93315  . 
93316. 
93317. 
93318. 
93320. 
93321 
93325 
93350 
93501 
93503 
93505 


>tatus 
ir  dicator 


T 

c 

t 
s 
s 

t 

T 
T 
T 
T 
T 
T 
C 

c 

T 
T 
T 
T 
E 
S 
A 
N 
E 
E 
E 
X 
E 
X 
X 
E 
S 
E 
E 
X 
X 
E 
E 
X 
X 
E 
E 
X 
E 
E 
X 
X 
E 
S 
S 

s 
s 
s 
s 
s 

N 
S 
S 
N 
S 
S 
S 
S 

S4 

T 
T 
T 


CPT  cades  and 
Copynght 


Amen  an 


Condition 


Description 


Cath  place,  cardio  brachytx 

Dissolve  clot,  heart  vessel  

Dissolve  clot,  heart  vessel  

Intravasc  us,  heart  add-on 

Intravasc  us,  heart  add-on 

Insert  intracoronary  stent 

Insert  Intracoronary  stent  

Coronary  artery  dilation  

Coronary  artery  dilation  

Revision  of  aortic  valve 

Revision  of  mitral  valve 

Revision  of  pulmonary  valve  .... 

Revision  of  fiearl  chamber 

Revision  of  heart  chamber 

Coronary  atherectomy  

Coronary  attierectomy  add-on  . 

Pul  art  balloon  repr,  percut  

Pul  art  balloon  repr,  percut  

Electrocardiogram,  complete  ... 

Electrocardiogram,  tracing  

Electrocardiogram  report  

Transmission  of  ecg 

Report  on  transmitted  ecg  

Cardiovascular  stress  test  

Cardiovascular  stress  test  

Cardiovascular  stress  test  

Cardiovascular  stress  test  

Cardiac  drug  stress  test 

Microvolt  t-wave  assess 

Rhythm  ECG  with  report 

Rhythm  ECG,  tracing 

Rhythm  ECG,  report  

ECG  monitor/report,  24  hrs  .... 

ECG  monitor/record,  24  hrs 

ECG  monitor/report,  24  hrs  .... 
ECG  monitor/review,  24  hrs  ... 
ECG  monitor/report,  24  hrs  .... 

Ecg  monitor/record,  24  hrs  

ECG  monitor/report,  24  hrs  .... 
ECG  monitor/review,  24  hrs  ... 
ECG  monitor/report,  24  hrs  .... 
ECG  monitor/report,  24  hrs  .... 
ECG  monitor/review,  24  hrs  ... 

ECG  record/review 

ECG  recording  

Ecg/monitoring  and  ana^ia  ... 

Ecg/review,  interpret  only  

ECG/signal-averaged 

Echo  transthoracic 

Echo  transthoracic  

Echo  exam  of  heart  

Echo  exam  of  heart  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Echo  transesophageal  

Ectio  transesojjhageal  intraop 

Doppler  echo  exam,  heart  

Doppler  echo  exam,  heart  

Doppler  color  flow  add-on 

Echo  transthoracic  

Right  heart  catheterization  

Insert/place  heart  catheter  

Biopsy  of  heart  lining  


APC 


1559 

0676 
0670 
0670 
0104 
0104 
0063 
0083 
0083 
0083 
0083 


0082 
0082 
0081 
0081 

0099 


0100 

01  bb 

0100 


0099 


0097 
0097 


0097 
0097 


0097 


0097 
0097 

0099 
0269 
0697 
0269 
0697 
0270 
0270 

0270 
0270 

0270 
0671 
0697 
0697 
0269 
0080 
0103 
0103 


Relative 
weight 


3.7505 
26.5472 
26.5472 
80.8877 
80.8877 
59.3417 
59.3417 
59.3417 
59.3417 
59.3417 


100.3996 

100.3996 

34.8355 

34.8355 

a37b8 


1.6726 


1.6726 
1.6726 


0.3706 


1.0565 
1.0565 


1.0565 
1.0565 


1.0565 


1.0565 
1.0565 

a37b8 

3.2517 
1.4621 
3.2517 
1.4621 
5.9057 
5.9057 

5.9057 
5.9057 

5.9057 

1.6392 

1.4621 

1.4621 

3.2517 

36.0982 

12.1256 

12.1256 


Payment 
rate 


$2,250.00 

$203.61 
$1,441.22 
$1,441.22 
$4,391.31 
$4,391.31 
$3,221.60 
$3,221.60 
$3,221 .60 
$3^21.60 
$3,221.60 


$5,450.59 
$5,450.59 
$1,891.18 
$1,891.18 

$20.13 


lescnptkxis  only  are  copynght  Amencan  Medical  Association.  All  flights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  AH  nghts  resened. 


$90.80 


$90.80 
$90.80 


National 
unadjusted 
copayment 


$20.13 


$57.36 
$57.36 


$57.36 
$57.36 


$57.36 


$57.36 
$57.36 


$20.13 
$176.53 

$79.38 
$176.53 

$79.38 
$320.61 
$320.61 

$320.61 
$320.61 

$320.61 
$88.99 
$79.38 
$79.38 

$176.53 
$1,959.74 

$658.29 

$658.29 


$55.06 
$521.95 
$521.95 


$1,293.59 
$1,293.59 


$41.44 


$41.44 
$41.44 


Minimum 
unadjusted 
copayment 


$23.80 
$23.80 


$23.80 
$23.80 


$23.80 


$23.80 
$23.80 


$87.24 
$39.69 
$87.24 
$39.69 
$146.79 
$146.79 


$146.79 
$146.79 


$146.79 

$44.49 

$39.69 

$39.69 

$87.24 

$838.92 

$223.63 

$223.63 


$450.00 


$40.72 
$288.24 
$288.24 
$878.26 
$878.26 
$644.32 
$644.32 
$644.32 
$644.32 
$644.32 


$1,090.12 

$1,090.12 

$378.24 

$378.24 


$4.03 


$18.16 


$18.16 
$18.16 


$4.03 


$11.47 
$11.47 


$11.47 
$11.47 


$11.47 


$11.47 
$11.47 


$4.03 
$35.31 
$15.88 
$35.31 
$15.88 
$64.12 
$64.12 


$64.12 
$64.12 


$64.12 

$17.80 

$15.88 

$15.88 

$35.31 

$391.95 

$131.66 

$131.66 
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ADDENDUM  B.-PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004-Continued 


CPT/ 
HCPCS 


93508 
93510 
93511 
93514 
93524. 

93526  . 

93527  . 
93528. 
93529. 
93530. 
93531  . 
93532. 
93533. 
93539. 
93540. 
93541  . 
93542. 

93543  . 

93544  . 

93545  . 
93555. 
93556  .. 

93561  .. 

93562  .. 

93571  .. 

93572  .. 

93580  .. 

93581  .. 
93600.. 

93602  .. 

93603  .. 

93609  .. 

93610  .. 

93612  .. 

93613  .. 

93615  .. 

93616  .. 

93618  ... 

93619  ... 

93620  ... 

93621  ... 

93622  ... 

93623  ... 

93624  ... 
93631  ... 

93640  ... 

93641  ... 

93642  ... 
93650... 

93651  ... 

93652  ... 
93660  ... 
93662  ... 
93668  ... 
93701  .... 

93720  .... 

93721  .... 

93722  .... 
93724  .... 
93727  .... 

93731  .... 

93732  .... 

93733  .... 

93734  .... 

93735  .... 

93736  .... 


Status 
indicator 


T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

T 

N 

N 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

T  . 

T  . 

T  . 

T  . 

T  . 

T  ., 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

T  .. 

S  .. 

T  .. 

S  .. 

S  .. 

S  .. 

T  .. 

T  ... 

T  ... 

S  ... 

S  ... 

E  ... 

S  ... 

E  ... 

X  ... 

E  ... 

S  ... 

S  ... 

S  ... 

S  ... 

s  ... 

s  ... 

s .... 

s  .... 


Condition 


Description 


Cath  placement,  angiography 

Left  heart  catheterization  

Left  heart  catheterization  

Left  heart  catheterization  

Left  heart  catheterization  

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters  

Rt,  It  heart  catheterization 

Rt  heart  cath,  congenital 

R  &  I  heart  cath,  congenital  .... 
R  &  I  Reart  cath,  congenital  .... 
R  &  I  heart  cath,  congenital  .... 

Injection,  cardiac  cath  

Injection,  cardiac  cath  

Injection  for  lung  angiogram  ... 

Injection  for  heart  x-rays  

Injection  for  heart  x-rays 

Injection  for  aortography  

Inject  for  coronary  x-rays  

Imaging,  cardiac  cath 

Imaging,  cardiac  cath 

Cardiac  output  measurement  . 
Cardiac  output  measurement  ., 
Heart  flow  reserve  measure  .... 
Heart  flow  reserve  measure  .... 

Transcath  closure  of  asd  

Transcath  closure  of  vsd  

Bundle  of  His  recording  

Intra-atrial  recording 

Right  ventricular  recording 

Map  tachycardia,  add-on  

Intra-atrial  pacing  

Intraventricular  pacing 

Electrophys  map  3d,  add-on  .... 

Esophageal  recording  

Esophageal  recording  

Heart  rtiythm  pacing  

Electrophyslology  evaluation  ... 
Electrophyslology  evaluation  ... 
Electrophyslology  evaluation  ..„ 
Electrophyslology  evaluation  .... 

Stimulation,  pacing  heart  

Electrophysiologic  study 

Heart  pacing,  mapping 

Evaluation  heart  device  

Electrophyslology  evaluation  .... 
Electrophyslology  evaluation  .... 
Ablate  heart  dysrhythm  focus  ... 
Ablate  heart  dysrhythm  focus  ... 
Ablate  heart  dysrtiythm  focus  ... 

Tilt  table  evaluation 

Intracardiac  ecg  (ice)  

Peripheral  vascular  rehab 

Bioimpedance,  thoracic 

Total  body  plethysmography 

Plethysmography  tracirig  

Plethysmography  report 

Analyze  pacemaker  system 

Analyze  ilr  system 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephone  analy,  pacemaker  .... 

Analyze  pacemaker  system 

Analyze  pacemaker  system 

Telephone  analy,  pacemaker  .... 


APC 


0080 
0080 
0080 
0080 
0080 
0080 
0080 
0080 
0080 
0080 
0080 
0080 
0080 


1559 

1559 

0087 

0087 

0087 

0087 

0087 

0087 

0087 

0087 

0087 

0087 

0085 

0085 

0065 

0085 

0087 

0084 

0087 

0084 

0084 

0084 

0086 

0086 

0086 

0101 

0670 

0099 

0368 

0690 
0690 
0690 
0690 
0690 
0690 
0690 
0690 


Relative 
J    weight 


36.0982 
36.0982 
36.0982 
36.0982 
36.0982 
36.0982 
36.0982 
36.0982 
36.0982 
36.0982 
36.0982 
36.0982 
36.0982 


40.4579 
40.4579 
40.4579 
40.4579 
40.4579 
40.4579 
40.4579 
40.4579 
40.4579 
40.4579 
36.3284 
36.3284 
36.3284 
36.3284 
40.4579 
10.3392 
40.4579 
10.3392 
10.3392 
10.3392 
44.5652 
44.5652 
44.5652 
4.3675 
26.5472 

0.3708 

0.9321 

0.3986 
0.3986 
0.3986 
0.3986 
0.3986 
0.3986 
0.3986 
0.3986 


Payment 
rate 


$1,959.74 
31,959.74 
$1,959.74 
31,959.74 
$1 ,959.74 
31 ,959.74 
$1,959.74 
$1 ,959.74 
$1 ,959.74 
$1 ,959.74 
$1,959.74 
$1,959.74 
$1,959.74 


$2,250.00 

$2,250.00 

$2,196.42 

$2,196.42 

$2,196.42 

$2,196.42 

$2,196.42 

$2,196.42 

$2,196.42 

$2,196.42 

$2,196.42 

$2,196.42 

$1,972.23 

$1,972.23 

$1,972.23 

31,972.23 

32,196.42 

3561.30 

32,196.42 

$561.30 

$561.30 

$561.30 

$2,419.40 

$2,419.40 

$2,419.40 

$237.11 

$1,441.22 

$20.13 


$50.60 


$21.64 
$21.64 
$21.64 
$21.64 
$21.64 
$21.64 
$21.64 
$21.64 


National 
unadjusted 
copayment 


$838.92 
$838  92 
3838.92 
3838.92 
3838.92 
$838.92 
3838.92 
3838.92 
3838  92 
3838.92 
3838.92 
3838.92 
$838.92 


$435.09 
$435.09 
$435.09 
$435.09 


$822.28 
$822.28 
$822.28 
$105.27 
$521.95 


$25.30 


$10.35 
$10.35 
$10.35 
$10.35 
$10.35 
$10.35 
$10.35 
$10.35 


Minimum 
unadjusted 
copayment 


$391.95 
$391.95 
$391.95 
$391.95 
$391.95 
$391.95 
.  $391 .95 
$391.95 
$391.95 
$391.95 
$391 .95 
$391 .95 
$391.95 


$450.00 
$450  00 
$439.28 
$439.28 
$439.28 
$439.28 
$439.28 
$439.28 
$439  28 
$439.28 
$439.28 
$439.28 
$394  45 
$394.45 
$394.45 
3394.45 
3439.28 
$112.26 
$439.28 
$112.26 
$112.26 
$112.26 
$483  88 
3483.88 
$483.88 
$47.42 
$288.24 


$4.03 
$10.12 


$4.33 
$4.33 
$4.33 
$4.33 
$4.33 
$4.33 
$4.33 
$4.33 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Aoolv 
Copynght  Amencan  Dental  Association.  All  rights  reserved.  ^^' 
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ADDENDUM  b— PAYME^f^  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 


"CPT/ 
HCPCS 


93740.. 

93741  .. 

93742  .. 
93743.. 
93744  .. 
93760  .. 
93762  .. 
93770.. 
93784.. 
93786.. 
93788.. 
93790.. 
93797  .. 
93798.. 
93799  .. 
93875  .. 
93880.. 
93882.. 
93886.. 
93888. 
93922. 
93923. 
93924. 
93925  .. 
^926. 
93930. 
93931  . 
93965. 
93970. 
93971  . 

93975  . 

93976  . 
93978  . 
93979. 
93980. 
93981  . 
93990. 
94010. 
94014  . 
94015. 
94016. 
94060. 
94070. 
94150. 
94200. 
94240. 
94250. 
94260. 
94350. 
94360. 
94370. 
94375. 
94400. 
94450. 
94620. 
94621  . 
94640. 
94642  . 
94656. 
94657. 
94660. 
94662. 
94664. 
94667. 
94668 
94680 


:  Status 
ir  dicator 


CPT  codes  and 
Copyright 


Amon  an 


Condition 


Description 


APC 


Temperature  gradient  studies  ... 

Analyze  ht  pace  device  sngi 

Analyze  ht  pace  device  sngI 

Analyze  ht  pace  device  dual 

Analyze  ht  pace  device  dual 

Cephalic  thermogram 

Peripheral  thermogram  

Measure  venous  pressure  

Ambulatory  BP  monitoring  

Ambulatory  BP  recording 

Ambulatory  BP  analysis 

Review/report  BP  recording 

Cardiac  rehab  

Cardiac  rehab/monitor  

Cardiovascular  procedure 

Extracranial  study  

Extracranial  study  

Extracranial  study  

Intracranial  study 

Intracranial  study 

Extremity  study  ....". 

Extremity  study  

Extremity  study  _... 

Lower  extremity  study  ...; 

Lower  extremity  study  

Upper  extremity  study 

Upper  extremity  study 

Extremity  study  

Extremity  study  

Extremity  study  

Vascular  study  

Vascular  study  

Vascular  study 

Vascular  study  '. 

Penile  vascular  study 

Penile  vascular  study 

Doppler  flow  testing  

Breathing  capacity  test  

Patient  recorded  spirometry 

Patient  recorded  spirometry 

Review  patient  spirometry  

Evaluation  of  wtieezing 

Evaluation  of  wheezing 

Vital  capacity  test 

Lung  function  test  (MBC/MW) 

Residual  lung  capacity 

Expired  gas  collection 

Thoracic  gas  volume 

Lung  nitrogen  washout  curve  .. 

Measure  airflow  resistance  

Breath  airway  closing  volume  .. 
Respiratory  flow  volume  loop  .. 
C02  breathing  lesponse  curve 

Hypoxia  response  curve  

Pulmonary  stress  tesfsimple  ... 

Pulm  stress  test/comptex  

Airway  inhalation  treatment  

Aerosol  Inhalation  treatment  .... 

Initial  ventilator  mgmt , 

Continued  ventHator  mgmt 

Pos  airway  pressure,  CPAP  .... 

Neg  press  ventilation,  cnp  

Aerosol  or  vapor  inhalations  .... 

Chest  wall  manipulation 

Chest  wall  manipulation 

Exhaled  air  analysis,  o2 


0367 
0689 
0689 
0689 
0689 


0097 


0095 
0095 
0096 
0096 
0267 
0267 
0267 
0266 
0096 
0096 
0096 
0267 
0267 
0267 
0266 
0096 
0267 
0267 
0267 
0267 
0267 
0267 
0267 
0267 
0267 
0368 
0367 
0367 

0368 
0369 
0367 
0367 
0368 
0367 
0368 
0368 
0367 
0367 
0367 
0367 
0367 
0366 
0369 
0077 
0078 
0079 
0079 
0068 
0079 
0077 
0077 
0077 
0367 


Relative 
weigtit 


0.5828 
0.5427 
0.5427 
0.5427 
0.5427 


1.0565 


0.5964 
0.5984 
1.7332 
1.7332 
2.4805 
2.4805 
2.4805 
1.6234 
1.7332 
1.7332 
1.7332 
2.4805 
2.4805 
2.4805 
1.6234 
1.7332 
2.4805 
2.4805 
2.4805 
2.4805 
2.4805 
2.4805 
2.4805 
2.4805 
2.4805 
0.9321 
0.5828 
0.5828 

0.9321 
2.5282 
0.5828 
0.5828 
0.9321 
0.5828 
0.9321 
0.9321 
0.5828 
0.5828 
0.5828 
0.5828 
0.5828 
0.9321 
2.5282 
0.2772 
0.7731 
2.2837 
2.2837 
1.1234 
2.2837 
0.2772 
0.2772 
0.2772 
0.5828 


Payment 
rate 


( escnpSons  only  are  copynght  American  Medical  Association  All  Rights  Resen/ed  Applicable  FARS/DFAflS  Apply. 
Dental  Assoctabon.  All  nghts  reserved. 


$31.64 
$29.46 
$29.46 
$29.46 
$29.46 


$57.36 


$32.49 

$32.49 

$94.09 

$94.09 

$134.66 

$134.66 

$134.66 

$88.13 

$94.09 

$94.09 

$94.09 

$134.66 

$134.66 

$134.66 

$88.13 

$94.09 

$134.66 

$134.66 

$134.66 

$134.66 

$134.66 

$134.66 

$134.66 

$134.66 

$134.66 

$50.60 

$31.64 

$31.64 

$50.60 
$137.25 
$31.64 
$31.64 
$50.60 
$31.64 
$50.60 
$50.60 
$31.64 
$31.64 
$31.64 
$31.64 
$31.64 
$50.60 
$137.25 
$15.05 
$41.97 
$123.98 
$123.98 
$60.99 
$123.98 
$15.05 
$15.05 
$15.05 
$31.64 


National 
unadjusted 
copayment 


$15.16 


$23.80 


$16.24 
$16.24 
$47.04 
$47.04 
$65.52 
$65.52 
$65.52 
$44.06 
$47.04 
$47.04 
$47.04 
$65.52 
$65.52 
$65.52 
$44.06 
$47.04 
$65.52 
$65.52 
$65.52 
$65.52 
$65.52 
$65.52 
$65.52 
$65.52 
$65.52 
$25.30 
$15.16 
$15.16 


Minimum 
unadjusted 
copayment 


$6.33 
$5.89 
$5.89 
$5.89 
$5.89 


$11.47 


$6.50 
$6.50 
$18.82 
$18.82 
$26.93 
$26.93 
$26.93 
$17.63 
$18.82 
$18.82 
$18.82 
$26.93 
$26.93 
$26.93 
$17.63 
$18.82 
$26.93 
$26.93 
$26.93 
$26.93 
$26.93 
$26.93 
$26.93 
$26.93 
$26.93 
$10.12 
$6.33 
$6.33 


$25.30 

$10.12 

$44.18 

$27.45 

$15.16 

$6.33 

$15.16 

$6.33 

$25.30 

$10.12 

$15.16 

$6.33 

$25.30 

$10.12 

$25.30 

$10.12 

$15.16 

$6.33 

$15.16 

$6.33 

$15.16 

$6.33 

$15.16 

$6.33 

$15.16 

$6.33 

$25.30 

$10.12 

$44.18 

$27.45 

$7.52 

$3.01 

$14.55 

$8  39 

$24.80 

$24.80 

$30.49 

$12.20 

$24.80 

$7.52 

$3.01 

$7.52 

$3.01 

$7.52 

$3.01 

$15.16 

$6.33 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayPDent 


Minimum 
unac^usted 
copayment 


94681  

X  

94690  

X  

94720  

X  

94725  

X  

94750  

X  

94760  

N  

94761  

N  

94762  

N  

94770  

X  

94772  

X  

94799  

X  „ 

95004  

X  

95010  

X  

95015  

X  

95024  

X  

95027  

X  

95028  

X  

95044  

X  

95052  

X  

95056  

X  

95060  

X  

95065  

X  

95070  

X  

95071  

X  

95075  

X 

95078  

X 

95115  

X  

95117  

X  

95120  

E  

95125  

E 

95130  

E  

95131  

E  

95132  

E  

95133  

E  

95134  

E  

95144  

X  

95145  

X  

95146  

X  

95147  

X  

95148  

X  

95149  

X  

95165  

X  

95170  

X  

95180  

X  

95199 

X  

95250  

T  

95805  

S  

95806  

S  

95807  

S  

95808  

S  

95810  

S  

95811  

S  

95812  

S  

95813  

S  

95816 

S 

95819  

S  

95822  

S 

95824  

s 

95827  

S  

95829  

S  

95830  

E  .... 

95831  

N 

95832  

N 

95833 

N 

95834  

N 

95851  

N 

Exhaled  air  analysis,  o2/co2  .... 

Exhaled  air  analysis 

Monoxide  diffusing  capacity 

Membrane  diffusion  capacity  ... 
Pulmonary  compliance  study  ... 
Measure  blood  oxygen  level  .... 
Measure  blood  oxygen  level  .... 
Measure  blood  oxygen  level  .... 
Exhaled  carbon  dioxide  test  .... 

Breath  recording,  infant  

Pulmonary  service/procedure  .. 

Percut  allergy  skin  tests 

Percut  allergy  titrate  test 

Id  allergy  titrate-drug/bug 

Id  allergy  test,  dmg/bug  

Skin  end  point  titration  ..: 

Id  allergy  test-delayed  type 

Allergy  patch  tests  

Photo  patch  test 

Photosensitivity  tests  

Eye  allergy  tests  

Nose  allergy  test 

Bronchial  allergy  tests  .„ 

Bronchial  allergy  tests 

Ingestion  challenge  test  

Provocative  testing 

Immunotherapy,  one  injection  .. 

Immunotherapy  Injections  

Immunotherapy,  one  injection  .. 
Immunotherapy,  many  antigens 
Immunotherapy,  insect  venom  . 
Immunotherapy,  Insect  venoms 
Immunotherapy,  Insect  venoms 
Immunotherapy,  insect  venoms 
Immunotherapy,  insect  venoms 

Antigen  therapy  services  , 

Antigen  therapy  servrces  

Antigen  therapy  sen/ices  

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Antigen  therapy  services  

Rapid  desensitlzatron 

Allergy  immunology  services  .... 

Glucose  monitoring,  cont  

Multiple  sleep  latency  test  

Sleep  study,  unattended 

Sleep  study,  attended 

Polysomnography,  1-3  

Polysomnography,  4  or  more  .„ 

Polysomnography  w/cpap 

Electroencephalogram  (EEG)  ... 

Eeg,  over  1  hour 

Electroencephalogram  (EEG)  ... 
Electroencephalogram  (EEG)  ... 
Sleep  electroencephalogram  .... 

Eeg,  cerebral  death  only 

Night  electroencephalogram  

Surgery  electrocorticogram  ., 

Insert  electrodes  for  EEG  

Limb  muscle  testing,  manual  .... 
Hand  muscle  testing,  manual  ... 
Body  muscle  testing,  manual  .... 
Body  muscle  testing,  manual  .... 
Range  of  motion  measurements 


0368 
0367 
0368 
0368 
0367 


0367 
0369 
0367 
0370 
0370 
0370 
0370 
0370 
0370 
0370 
0370 
0370 
0370 
0370 
0369 
0369 
0361 
0370 
0352 
0353 


0.9321 
0.5828 
0.9321 
0.9321 
0.5828 


0.5828 
2.5282 
0.5828 
0.8858 
0.8858 
0.8858 
0.8858 
0.8858 
0.8858 
0.8858 
0.8858 
0.8858 
0.8858 
0.8858 
2.5282 
2.5282 
3.5574 
0.8858 
0.1076 
0.4106 


0371 

0.4084 

0371 

0.4084 

0371 

0.4084 

0371 

0.4084 

0371 

0.4084 

0371 

0.4084 

0371 

0.4084 

0371 

0.4084 

0370 

0.8858 

0370 

0.8858 

1540 

0209 

11.5352 

0213 

3.2422 

0209 

11.5352 

0209 

11.5352 

0209 

11.5352 

0209 

11.5352 

0213 

3.2422 

0213 

3.2422 

0214 

2.2459 

0214 

2.2459 

0214 

2.2459 

0214 

2.2459 

0209 

11.5352 

0214 

2.2459 

$50.60 
$31.64 
$50.60 
$50.60 
$31.64 


$31.64 

$137.25 

$31.64 

$48.09 

$48.09 

$48.09 

$48.09 

$48.09 

$48.09 

$48.09 

$48.09 

$48.09 

$48.09 

$48.09 

$137.25 

$137.25 

$193.13 

$48.09 

$5.84 

$22.29 


$22.17 

$22.17 

$22.17 

$22.17 

$22.17 

$22.17 

$22.17 

$22.17 

$48.09 

$48.09 

$150.00 

$626.23 

$176.02 

$626.23 

$626.23 

$626.23 

$626.23 

$176.02 

$176.02 

$121.93 

$121.93 

$121.93 

$121.93 

$626.23 

$121.93 


$25.30 
$15.16 
$25.30 
$25.30 
$15.16 


$15.16 
$44.18 
$15.16 
$11.58 
$11.58 
$11.58 
$11.58 
$11.58 
$11.58 
$11.58 
$11.58 
$11.58 
$11.58 
$11.58 
$44.18 
$44.18 
$83.23 
$11.58 


$4.44 
$4.44 
$4.44 
$4.44 
$4.44 
$4.44 
$4.44 
$4.44 
$11.58 
$11.58 


$280.58 

$70.41 

$280.58 

$280.58 

$280.58 

$280.58 

$70.41 

$70.41 

$58.12 

$58.12 

$58.12 

$58.12 

$280.58 

$58.12 


$10.12 

$6.33 

$10.12 

$10.12 

$6.33 


$6.33 

$27.45 
$6.33 
$9  62 
S9.62 
$9.62 
$9.62 
$9.62 
$9.62 
$9.62 
$9.62 
$9  62 
$9.62 
$9.62 
$27.45 
$27.45 
$38.63 
$9.62 
$1.17 
$4.46 


$4.43 

$4.43 

$4.43 

$4.43 

$4.43 

$4.43 

$4.43 

$4.43 

$9.62 

$9.62 

$30.00 

$125.25 

$35.20 

$125.25 

$125.25 

$125.25 

$125.25 

$35.20 

$35.20 

$24.39 

$24.39 

$24.39 

$24.39 

$125.25 

$24.39 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 


95852 

95857 

95858 

95860 

95861 

95863 

95864 

95867 

95868 

95869 

95870. 

95872. 

95875  . 

95900 

95903 

95904 

95920 

95921  . 

95922. 

95923  . 

95925. 

95926. 

95927. 

95930. 

95933. 

95934  . 

95936  . 

95937  . 

95950  . 

95951  . 
95953  . 
95954. 
95955. 
95956  .. 
95957. 
95958. 
95961  .. 
95962 
95965  . 
95966.. 
95967.. 
95970. 
95971  .. 
95972.. 
95973.. 
95974.. 
95975.. 
95990  . 
95999  .. 
96000.. 
96001  .. 
96002.. 
96003.. 
96004.. 
96100.. 
96105.. 
96110.. 
96111  .. 
96115.. 
96117.. 

96150  .. 

96151  .. 

96152  .. 

96153  .. 

96154  .. 

96155  .. 


CPT  codes 

Copyiighl 


Ameican 


Status 
indicator 


3 
3 
3 
3 

5 

3 

5 

J 

5 

> 

5 

5 

5 

J 

5 

5 

iJ 
:5 

i>  . 
IJ  . 
;>  . 

!»  . 
I!  . 

:!  . 
i;  . 
i;  . 
i; . 

!i  . 

i;  . 

!!  . 

)i . 
i;  . 
II  . 
i  . 
i  . 
!;  . 

i  . 
i  . 

i  . 
I  . 

i  . 
i  . 

5  . 

5  . 

5  . 

1  .. 

i  . 

J  . 

S  \. 

J  .. 
< 

>  .. 

>  .. 

>  .. 

>  .. 

>  .. 
)  .. 

£  .. 
£ 

£  '.'. 

£  .. 

£  .. 

£  .. 


Condition 


Description 


Range  of  motion  measurements 

Tensilon  test 

Tensilon  test  &  myogram 

Muscle  test,  one  limb 

Muscle  test,  2  limbs 

Muscle  test,  3  limbs  

Muscle  test,  4  limbs  

Muscle  test,  head  or  neck  

Muscle  test  cran  nerve  bilat 

Muscle  test,  thor  paraspinal :.. 

Muscle  test,  nonparaspinal  

Muscle  test,  one  fiber  

Limb  exercise  test 

Motor  nerve  conduction  test  

Motor  nerve  conduction  test  

Sense  nerve  conduction  test  

Intraop  nerve  test  add-on  

Autonomic  nerv  function  test  

Autonomic  nerv  function  test  

Autonomic  nerv  function  test  

Somatosensory  testing  

Somatosensory  testing  

Somatosensory  testing  

Visual  evoked  potential  test 

Blink  reflex  test  

H-reftex  test _ 

H-reflex  test 

Neuromuscular  junction  test  

Ambulatory  eeg  monitoring 

EEG  monitoring/videorecord 

EEG  monitoring/computer 

EEG  monitoring/giving  drugs  

EEG  during  surgery  

Eeg  monitoring,  cable/radio 

EEG  digital  analysis 

EEG  monitoring'function  test 

Electrode  stimulation,  brain  

Electrode  stim,  brain  add-on 

Meg,  spontaneous  

Meg,  evoked,  single 

Meg,  evoked,  each  addl  

Analyze  neurostim,  no  prog 

Analyze  neurostim,  simple 

Analyze  neurostim,  complex 

Analyze  neurostim,  complex 

Cranial  neurostim,  complex  

Cranial  neurostim,  complex  

Spin/brain  pump  refil  &  main  

Neurological  procedure 

Motion  analysis,  video/3d  

Motion  test  w/ft  press  meaS „. 

Dynamic  surface  emg  

Dynamic  fine  wire  emg  

Phys  review  of  motion  tests 

Psychological  testing  

Assessment  of  aphasia 

Developmental  test,  lim  

Developmental  test,  extend  

Neuroljehavior  status  exam 

Neuropsych  test  battery 

Assess  lth/l)ehave,  init  

Assess  hlth/l)ehave,  subseq  

Inten/ene  hith/behave,  indiv 

Intervene  hltlVbehave,  group 

Interv  hith/behav,  fam  w/pt  

Interv  hIth/behav  fam  no  pt 


APC 


0218 

0215 

0218 

0218 

0218 

0218 

0218 

0218 

0215 

0215 

0218 

0215 

0215 

0215 

0215 

0216 

0218 

0218 

0215 

0216 

0216 

0216 

0218 

0215 

0215 

0215 

0218 

0213 

0209 

0209 

0214 

0213 

0214 

0214 

0213 

0216 

0216 

1528 

1516 

1511 

0692 

0692 

0692 

0692 

0692 

0692 

0125 

0215 

1503 

1503 

1503 

1503 

0373 
0373 
0373 
0373 
0373 
0373 
0322 
0322 
0322 
0322 
0322 
0322 


Relative 
weight 


1.1296 
0.6390 
1.1296 
1.1296 
1.1296 
1.1296 
1.1296 
1.1296 
0.6390 
0.6390 
1.1296 
0.6390 
0.6390 
0.6390 
0.6390 
2.8332 
1.1296 
1.1296 
0.6390 
2.8332 
2.8332 
2.8332 
1.1296 
0.6390 
0.6390 
0.6390 
1.1296 
3.2422 
11.5352 
11.5352 
2.2459 
3.2422 
2.2459 
2!2459 
3.2422 
2.8332 
2.8332 


0.9625 
0.9625 
0.9625 
0.9625 
0.9625 
0.9625 
2.5105 
0.6390 


Paynrrent 
rate 


2.1165 
2.1165 
2.1165 
2.1165 
2.1165 
2.1165 
1.3091 
1.3091 
1.3091 
1.3091 
1.3091 
1.3091 


$61.32 
$34.69 
$61.32 
$61.32 
$61.32 
$61.32 
$61.32 
$61.32 
$34.69 
$34.69 
$61.32 
$34.69 
$34.69 
$34.69 
$34.69 
$153.81 
$61.32 
$61.32 
$34.69 
$153.81 
$153.81 
$153.81 
$61.32 
$34.69 
$34.69 
$34.69 
$61.32 
$176.02 
$626.23 
$626.23 
$121.93 
$176.02 
$121.93 
$121.93 
$176.02 
$153.81 
$153.81 
$5,250.00 
$1,450.00 
$950.00 
$52.25 
$52.25 
$52.25 
$52.25 
$52.25 
$52.25 
$136.29 
$34.69 
$150.00 
$150.00 
$150.00 
$150.00 

$114.90 

$114.90 

$114.90 

$114.90 

$114.90 

$114.90 

$71.07 

$71.07 

$71.07 

$71.07 

$71.07 

$71.07 


and  descriptions 


only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved. 


National 
unadjusted 
copayment 


$15.76 


$15.76 
$15.76 


$15.76 
$15.76 
$15.76 
$15.76 
$67.98 


$15.76 
$67.98 
$67.98 
$67.98 


$15.76 
$15.76 
$15.76 


$70.41 
$280.58 
$280.58 
$58.12 
$70.41 
$58.12 
$58.12 
$70.41 
$67.98 
$67.98 


$26.12 
$26.12 
$26.12 
$26.12 
$26.12 
$26.12 


$15.76 


$22.98 
$22.98 
$22.98 
$22  98 
$22.98 
$22.98 


Minimum 
unadjusted 
copayment 


$12.26 

$6.94 

$12.26 

$12.26 

$12.26 

$12.26 

$12.26 

$12.26 

$6.94 

$6.94 

$12.26 

$6.94 

$6.94 

$6.94 

$6.94 

$30.76 

$12.26 

$12.26 

$6.94 

$30.76 

$30.76 

$30.76 

$12.26 

$6.94 

$6.94 

$6.94 

$12.26 

$35.20 

$125.25 

$125.25 

$24.39 

$35.20 

$24.39 

$24.39 

$35.20 

$30.76 

$30.76 

$1,050.00 

$290.00 

$190.00 

$10.45 

$10.45 

$10.45 

$10.45 

$10.45 

$10.45 

$27.26 

$6.94 

$30.00 

$30.00 

$30.00 

$30.00 


$22.98 
$22.98 
$22.98 
$22.98 
$22.98 
$22.98 
$14.21 
$14.21 
$14.21 
$14.21 
$14.21 
$14.21 
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CPT/ 
HCPCS 


Status 
indicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


96400  

E  

96405  

E  

96406  

E  

96408  

E  

96410  

E  

96412  

E  

96414  

E  

96420  

E  

96422  

E  

96423  

E  

96425  

E  

96440  

E  

96445  

E  

96450  

E  

96520  

T  

96530  

T  

96542  

E  

96545  

E  

96549  

E  

96567  

T  

96570  

T  

96571  

T  ........ 

96900  

S  

96902  

N  

96910  

S  

96912  

S  ......... 

96913  

S  

96920 

T  

96921  

T  

96922  

T  

96999  

T  

97001  

A  

97002 

A  

97003  

A  

97004  

A  

97005  

E  

97006  

E  

97010  

A  

97012  

A  

97014  

E  

97016  

A  

97018  

A  

97020  

A  

97022  

A  

97024  

A  

97026  

A  

97028  

A  

97032  

A  

97033  

A  

97034  

A  

97035  

A  

97036  

A  

97039  

A  

97110  

A  

97112 

A  

97113 

A  

97116  

A  

97124  

A  

97139  

A  

97140  

A  

97150  

A  

97504  

A  

97520  

A  

97530  

A  

97532  

A  

97533  

A  

Chemotherapy,  sc/im  

Intraleskjnal  cfiemo  admin 

Intralesional  chemo  admin 

Cfiemotherapy,  push  technique 
Chemotherapy,  infusion  method 
Chemo,  infuse  nf)ethod  add-on  . 
Chemo,  infuse  method  add-on  . 
Chemotherapy,  push  technique 
Chemotherapy,infusion  mettiod 
Chemo,  infuse  method  add-on  . 
Chemotherapy,  infusion  method 

Chemotherapy,  intracavitary  

Chemotherapy,  intracavitary  

Chemotherapy,  into  CNS  

Port  pump  refill  &  main  

Pump  refilling,  maintenar>ce  

Chemotherapy  injection  

Provide  chemotherapy  agent  .... 

Chemotherapy,  unspecified  

Photodynamic  tx,  skin  

Photodynamic  tx,  30  min  

Photodynamic  tx,  addl  15  min  .. 

Ultraviolet  ligh*  therapy  

Trichogram  

Photochemotherapy  with  UV-B  . 
Photochemotherapy  with  UV-A  . 
Photochemotherapy,  UV-A  or  B 

Laser  tx,  skin  <  250  sq  cm  

Laser  tx,  skin  250-500  sq  cm  ... 

Laser  tx,  skin  >  500  sq  cm  

Dermatological  procedure 

R  ev'aluation  

R  re-evaluation 

Ot  evaluation 

Ot  re-evaluation 

Athletic  train  eval  

Athletk:  train  reeval  

Hot  or  cold  packs  therapy 

Mechanical  traction  therapy 

Electric  stimulation  therapy 

Vasopneumatic  device  therapy  . 

Paraffin  bath  therapy  

Microwave  therapy 

Whirtpool  therapy  

Diathermy  treatment  

Infrared  therapy 

Ultraviolet  therapy  

Electrical  stimulation  

Electric  current  tfierapy 

Contrast  bath  therapy  

Ultrasound  therapy 

Hydrotherapy 

Physical  therapy  treatment  

Therapeutic  exercises  „.. 

Neuromuscular  reeducation  ....... 

Aquatic  ttierapy/exercises 

Gait  training  therapy  

Massage  therapy  

Physical  medicine  procedure 

Manual  therapy  

Group  therapeutic  proceaures  ... 

Orthotk:  training 

Prosthetic  training  

Therapeutk:  activities  

Cognitive  skills  development  

Sensory  integration  


0125 
0125 


1540 
1541 
1541 
0001 

bobi 

0001 
0683 
0012 
0012 
0013 
0010 


2.5105 
2.5105 


0.3940 

6!394b 
0.3940 
1.7915 
0.8203 
0.8203 
1.1420 
0.6806 


$136.29 
$136.29 


$150.00 

$250.00 

$250.00 

$21.39 

$21.39 
$21.39 
$97.26 
$44.53 
$44.53 
$62.00 
$36.95 


$7.09 


$7.09 

$7,09 
$35.01 
$11.18 
$11.18 
$14.20 
$10.08 


$27.26 
$27.26 


$30.00 

$50.00 

$50.00 

$4.28 


$4.28 
$4.28 

$19.45 
$8.91 
$8.91 

$12,40 
$7.39 


OPT  codes  and  descriptions  only  are  copynght  American  Medical  Association.  AH  Rights  Reserved  Applicable  FARS/DFARS  Appty. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 

Status 
Kjicator 

1 

Condition 

Description 

ARC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

97535  

A 

A 

A 

A 

A 

A 

N 

A 

A 

E 

E 

A 

A 

A 

A 

8 

S 

S 

S 

S 

S 

8 

8 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

•1 

N 

E 
E 
E 
E 
E 
E 
E 
E 
N 
N 
T 
E 
E 
N 
E 
N 
N 
C 
C 
C 
X 
E 
V 
V 
V 
V 

Self  care  mngment  training 

obeb 

0060 
0060 
0060 
0060 
0060 
0060 
0060 

0191 

0372 

0600 
0600 
0601 
0602 

97537  

Community/work  reintegration  

Wheelchair  mngment  training  

, 

97542  

97545  

Work  hardening 

Woric  hardening  add-on  

Wound(s)  care,  selective  

Wound(s)  care  non-selective  

Prosthetic  checkout 

97546  

— 

97601  

97602  

J 

97703  

97750  

Physical  performance  test  

97780  

Acupuncture  w/o  stimul 

97781  

Acupuncture  w/stimul  

97799  

Physical  medicine  procedure 

97802  

Medical  nutrition,  indiv,  in  

Med  nutrition,  indiv,  subseq 

Medical  nutrition,  group  

Osteopathic  manipulation  

Osteopathic  manipulation  

Osteopathic  manipulation 

Osteopathic  manipulation  

Osteopathic  manipulation  

Chiropractic  manipulation  !... 

Chiropractic  manipulation  

Chiropractic  manipulation  

Chiropractic  manipulation  

Specimen  handling  

Specimen  handling  

Device  handling  •. 

Postop  follow-up  visit  

97803  

97804  

98925  

0.3151 
0.3151 
0.3151 
0.3151 
0.3151 
0.3151 
0.3151 
0.3151 

$17.11 
$17.11 
$17.11 
$17.11 
$17.11 
$17.11 
$17.11 
$17.11 

$3.43 
$3.43 
$3.43 
$3.43 
$3.43 
$3.43 
$3.43 
$3.43 

$3.42 
$3.42 
$3.42 
$3.42 
$3.42 
$3.42 
$3.42 
$3.42 

98926  

, 

98927  

* 

98928  ...:... 

98929 

98940  

98941  

; 

98942  

98943  

99000  

99001  : 

99002  

99024  

. 

99025 

Initial  surgical  evaluation 

99026  

In-hospital  on  call  service  

Out-ot-hosp  on  call  service 

Medical  sen/ices  after  hrs 

99027  

99050 

99052  

Medical  services  at  night  

99054 



Medical  serves,  unusual  hrs  

99056  

Non-office  medical  services 

Office  emergency  care 

Special  supplies  

Patient  education  materials  

99058 

99070  

• 

99071  

99075  

Medical  testimony  

Group  health  education  

99078  

- 

99080 

Special  reports  or  forms  

Unusual  physician  travel 

99082  

99090  

" 

Computer  data  analysis  

Collect/review  data  from  pt  



99091  

99100  

Special  anesthesia  service  

Anesthesia  with  hypothermia 

Special  anesthesia  procedure  

99116  

99135  

99140 

Emergency  anesthesia  

99141  

Sedation,  iv/im  or  inhalant  

Sedation,  oral/rectal/nasal  

Anogenital  exam,  child 

Ocular  function  screen 

Visual  acuity  screen 

Induction  of  vomiting .•>. 

Hypert)aric  oxygen  therapy 

- 

99142  

99170  

0.1679 

$9.12 

$2.65 

$1.82 

99172  

99173  

99175  

99183  

99185  

Regional  hypothemiia 

Total  body  hypothermia 

Special  pump  services 

99186  

99190  

99191  ...... 

Special  pump  services : 

Special  pump  services 

99192  

$30.02 

99195  

Phlebotomy 

Special  service/proc/report  

Office/outpatient  visit,  new 

Office/outpatient  visit,  new 

Office/outpatient  visit,  new 

Office/outpatient  visit  new 

0.5529 

$10.09 

$6.00 

99199  

99201  

0.9376 
0.9376 
1.0031 
1  ta^n-^ 

$50.90 
$50.90 
$54.46 

$10.18 

$10.18 
$10.89 
,$16.94 

99202  

99203  

99204  

ndd( 
lancj 

icab'e  FARS/DFARS  Appty. 

• 

i. 

CPT  codes  a 
Copyright  An 

• 

scriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  AppI 
1  Dental  Association.  All  ngtits  reserved. 

• 

t 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


99205  

V  

99211  

V 

99212  

V  

99213  

V  

99214  

V  

99215  ....... 

V  

99217  

N  

99218  

N  

99219 

N  

99220  

N  

99221  

E  

99222  

E  

99223  

E  

99231  

E  

99232  

E  

99233  

E  

99234  

N  

99235  

N  

99236  

N  

99238  

E  

99239  

E  

99241  

V  

99242  

V  

99243  

V  

99244  

V  

99245  

V  

99251  

c  ....; 

99252  

c 

99253  

c 

99254  

c 

99255  

c 

99261  

c 

99262  

c 

99263  

c 

99271  

V  

99272  

V  

99273  

V 

99274  

V  

99275  

V  

99281  

V  

99282  

V  

99283  

V  

99284  

V  

99285  

V  

99288  

E  

99289  

N  

99290  

N  

99291  

S  

99292  

N 

99293  

C 

99294 

c 

99295  

C  

99296  

C 

99298  

0 

99299  

c 

99301  

E  

99302  

E  

99303  

E 

99311  

E  

99312  

E  

99313  

E  

99315  

E  

99316  

E 

99321  

E 

99322  

E  

99323  

E  

Condition 


Description 


Office/outpatient  visit,  new  . 
Office/outpatient  visit,  est  ... 
Offk:e/outpatient  visit,  est  ... 
Office/outpatient  visit,  est ... 
Office/outpatient  visit,  est ... 
Office/outpatient  visit,  est ... 
Observation  care  discharge 

Observation  care 

Observation  care 

Obsen/ation  care 

Initial  hospital  care  

Initial  hospital  care  

Initial  hospital  care  

Subsequent  hospital  care  .. 
Subsequent  hospital  care  .. 
Subsequent  hospital  care  .. 

Observ/hosp  same  date 

Observ/hosp  same  date 

Observ/hosp  same  date 

Hospital  discharge  day  

Hospital  discharge  day  

Office  consultation  

Office  consultation  

Office  consultation  

Office  consultation  

Office  consultation  

Initial  inpatient  consult  

Initial  inpatient  consult  

Initial  inpatient  consult  -... 

Initial  inpatient  consutt  

Initial  inpatient  consutt  

Follow-up  inpatient  consult  . 
Follow-up  inpatient  consult  , 
Follow-up  inpatient  consult  . 
Confirmatory  consultation  ... 
Confirmatory  consultation  ... 
Confirmatory  consultation  ... 
Confirmatory  consultation  ... 
Confirmatory  consultation  ... 

Emergency  dept  visit  

Emergency  dept  visit 

Emergency  dept  visit  

Emergency  dept  visit  

Emergency  dept  visit  

Direct  advanced  life  support 

R  transport,  30-74  min  

R  transport,  addl  30  min  .... 

Critical  care,  first  hour 

Critical  care,  addl  30  min  .... 

Ped  critical  care,  initial 

Ped  critical  care,  subseq  .... 

Neonatal  critical  care  

Neonatal  critical  care  

Neonatal  critical  care  

Ic,  Ibw  infant  1500-2500  gm 

Nursing  facility  care  

Nursing  facility  care  

Nursing  facility  care  

Nursir>g  fac  care,  subseq  .... 
Nursing  fac  care,  subseq  .... 
Nursing  fac  care,  subseq  .... 
Nursing  fac  discharge  day  .. 
Nursing  fac  discharge  day  .. 
Rest  home  visit,  new  patient 
Rest  home  visit,  new  patient 
Rest  t>ome  visit,  new  patient 


APC 


0602 
0600 
0600 
0601 
0602 
G602 


0600 
0600 
0601 
0602 
0602 


0600 
0600 
0601 
0602 
0602 
0610 
0610 
0611 
0612 
0612 


0620 


Relative 
weight 


1.5603 
0.9376 
0.9376 
1.0031 
1.5603 
1.5603 


0.9376 
0.9376 
1.0031 
1.5603 
1.5603 


0.9376 
0.9376 
1.0031 
1.5603 
1.5603 
1.4146 
1.4146 
2.4881 
4.3235 
4.3235 


9.2657 


PawmAnt  National      I      Minimum 

rate         '    unadjusted    :    unadjusted 
copaynrtent        copayment 


$84.71 
$50.90 
$50.90 
$54.46 
$84.71 
$84.71 


$50.90 
$50.90 
$54.46 
$84.71 
$84.71 


$50.90 

$50.90 

$54.46 

$84.71 

$84.71 

$76.80 

$76.80 

$135.08 

$234.72 

$234.72 


$503.03 


$19.57 
$19.57 
$36.47 
$54.14 
$54.14 


$145.78 


$16.94 
$10.18 
$10.18 
$10.89 
$16.94 
$16.94 


$10.18 

$10.18 
$10.89 
$16.94 
$16.94 


$10.18 

$10.18 
$10.89 
$16.94 
$16.94 
$15.36 
$15.36 
$27.02 
$46.94 
$46.94 


$100.61 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicabto  FARS/DFARS  Apply. 
Copyright  American  DertaJ  Association.  AH  rights  reserved. 
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J  A  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

status 
indicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
n  unadjusted 
copayment 

99331  

Rest  home  visit,  est  pat  

Rest  home  visit,  est  pat  

Rest  home  visit,  est  pat 

Home  visit,  new  patient  

Home  visit,  new  patient  ,. 

bebo 
0694 

99332  

99333  

99341  

99342 

99343  

Home  visit,  new  patient  

99344  

Home  visit,  new  patient  

Home  visit,  new  patient  

Home  visit,  est  patient  

Home  visit,  est  patient  

99345  

99347  ....... 

99348  

99349  

r 

Home  visit,  est  patient  

Home  visit,  est  patient  

Prolonged  service,  office  

Prolonged  service,  office  

Prolonged  service,  inpatient  

Prolonged  service,  inpatient  

■1 

99350 

■•..■■..v 

99354  

99355  

1 1 

< :  

(     

99356  

99357  

. 

99358  

1  .: 

Prolonged  serv,  w/o  contact  

-* 

99359  

1  

Prolonged  serv,  w/o  contact  

6                                

99360  

1  

Physician  standby  sen/ices 

Physician/team  conference 

99361  



1  

1  

99362  

Physician/team  conference 

99371  

Physician  phone  consultation  

99372  

f  

Physician  phone  consultation  

• 

99373  

E    

i    

i    > 

J    .-. 

I    

1    

1 

i    

i    

Physician  phone  consultation  

99374  

Home  health  care  supervision  

Hospice  care  supervision 

Nursing  fac  care  supervision  

Nursing  fac  care  supervision  

Prev  visit,  new,  infant 

Prev  visit,  new,  age  1-4  

99377 



99379  

99380  

t 

99381  

99382  

99383  

Prev  visit,  new,  age  5-11 

99384  

Prev  visit,  new,  age  12-17 

99385 

E    

E    

I    

E    

E    

I    

I    

E    

E    

E    

E    

E    

E    

E   

E    

E    

E 

E   

^   

h  

C   

E   

h   

E   

E   

E   

E   

E   

E   

E   

E   

E   

E   

Prev  visit,  new,  age  18-39  

99386  

Prev  visit,  new,  age  40-64  

99387  

Prev  visit,  new,  65  &  over 

Prev  visit,  est,  infant  

Prev  visit,  est,  age  1-4 

99391  

99392  

99393  

. 

Prev  visit,  est,  age  5-11  

99394  

Prev  visit,  est,  age  12-17 

99395  

Prev  visit,  est,  age  18-39 

99396 

Prev  visit,  est,  age  40-64 

99397  

Prev  visit,  est,  65  &  over  

Preventive  counseling,  indiv  

Preventive  counseling,  indiv  

Preventive  counseling,  indiv  

Preventive  counseling,  indiv  

Preventive  counseling,  group  

Preventive  counseling,  group  

Health  risk  assessment  test 

99401  

99402  

99403 

99404 

■ 

99411  ..... 

9941^ 

99420  

99429  

Unlisted  preventive  service 

Initial  care,  normal  newborn  

99431  

0.9376 

$50.90 

$10.18 

99432  

Newbom  care,  not  in  hosp  

Normal  newtxim  care/hospital  

Newtxjm  discharge  day  hosp  

99433 

99435  

99436 

Attendance,  birth 

Newbom  resuscitation  ■ 

99440  

2.6412 

$143.39 

$48.46 

$28.68 

99450 

Life/disability  evaluation  

99455  

Disability  examination  

99456 

Disability  examination  

99499  

Unlisted  e&m  service  

Home  visit,  prenatal  

Home  visit,  postnatal  

Home  visit,  nb  care  

Home  visit,  resp  therapy 

99500  

99501  ...... 

99502  

99503  

99504  

Home  visit  mech  ventilatof  

99505  

;  

Home  visit,  stoma  care  

*      "•••• • 

CPT  codes  an 
CopyrigMAmc 

* 

d  tescaiptions  cxily  are  c»pyrigW  American  Medical  AssociatKXi.  All  Rights  Heseived.  Aoplicable  FARS/DFARS  Apply. 
M  an  Dental  Asscxiation.  All  nghts  reserved 

Federal  Register/Vol.  68,  No.  155/Tuesday,  August  12,  2003 /Proposed  Rules 


48155 


ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 


CPT/ 
HCPCS 


99506 

99507 

99509 

99510 

99511 

99512 

99551 

99552 

99553 

99554 

99555 

99556 

99557 

99558 

99559 

99560 

§9561 

99562 

99563 

99564 

99565 

99566 

99567 

99568 

99569 

99600 

A0021 

A0080 

A0090 

A0100 

A0110 

A0120 

A0130 

A0140 

A0160 

A0170 

A0180 

A0190 

A0200 

A0210 

A0225 

A0380 

A0382 

A0384 

A0390 

A0392 

A0394 

A0396 

A0398 

A0420 

A0422 

A0424 

A0425 

A0426 

A0427 

A0428 

A0429 

A0430 

A0431 

A0432 

A0433 

A0434 

A0435 

A0436 

A0888 

A0999 


Status 
Indicator 


Condition 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

E 

A 


Description 


Home  visit,  im  injection 

Home  visit,  cath  maintain  

Home  visit  day  life  activity  

Home  visit,  sing/m/fam  couns  ... 
Home  visit,  fecal/enema  mgmt  . 

Home  visit,  hemodialysis  

Home  infus,  pain  mgmt,  iv/sc  ... 
Hm  infus  pain  mgmt,  epid/ith  .... 

Home  infuse,  tocolytic  tx 

Home  infus,  hormone/platelet  ..., 
Home  infuse,  chemotheraphy  ... 

Home  infus,  antibio/fung/vtr  

Home  infuse,  anticoagulant  

Home  infuse,  immunotherapy  .... 

Home  infus,  periton  dialysis 

Home  infus,  entero  nutrition  

Home  infuse,  hydration  tx 

Home  infus,  parent  nutritioa 

Home  admin,  pentamidine 

Hme  infus,  antihemophil  agnt  .... 

Home  infus,  proteinase  inhib  

Home  infuse,  iv  therapy 

Home  infuse,  sympath  agent 

Home  infus,  misc  drug,  daily  

Home  infuse,  each  add!  be 

Home  visit  nos  

Outside  state  ambulance  serv  ... 

Noninterest  escort  in  non  er  

Interest  escort  in  non  er 

Nonemergency  transport  taxi 

Nonemergency  transport  bus  .... 

Noner  transport  mini-bus  

Noner  transport  wheelch  van 

Nonemergency  transport  air  

Noner  transport  case  woricer  

Noner  transport  parking  fees  

Noner  transport  lodgng  recip  

Noner  transport  meals  recip  

Noner  transport  lodgng  escrt  

Noner  transport  meals  escort  .... 
Neonatal  emergency  transport  .. 

Basic  life  support  mileage 

Basic  support  routine  suppis  

Bis  defibrillation  supplies  

Advanced  life  support  mileag  .... 

Als  defibrillation  supplies  

Als  IV  drug  therapy  supplies 

Als  esophageal  intub  suppis 

Als  routine  disposble  suppis  

Ambulance  waiting  1/2  hr  

Ambulance  02  life  sustaining 

Extra  ambulance  attendant 

Ground  mileage , 

Als  1  

ALS1 -emergency  

bis 

BLS-emergency  

Fixed  wing  air  transport  

Rotary  wing  air  transport  

PI  volunteer  ambulance  co 

als  2  

Specialty  care  transport 

Fixed  wing  air  mileage 

Rotary  wing  air  mileage  

NofxX)vered  amtHilance  mileage 
Unlisted  amtHJiance  service 


APC 


Relative 
weight 


Payment 
rate 


Natkxial  Minimum 

unadjusted        unadjusted 


copayment 


copayment 


OPT  ccxles  and  descnpUons  only  are  copyright  Americar  Medical  Association.  Al  Rights  Reseraed.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Associaticxi.  All  rights  reserved 
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CPT/ 
HCPCS 


A4206 

A4207 

A4208 

A4209 

A4210 

A4211 

A4212 

A4213 

A4214 

A4215 

A4220 

A4221 

A4222 

A4230 

A4231 

A4232 

A4244 

A4245 

A4246 

A4247 

A4250 

A4253 

A4254 

A42S5  . 

A42S6  . 

A4257  . 

A4258 

A4259  . 

A4260  . 

A4261  . 

A4262  . 

A4263  . 

A4265  . 

A4266  . 

A4267  . 

A4268  . 

A4269  . 

A4270  . 

A4280  . 

A4281  . 

A4282  . 

A4283  . 

A4284  . 

A4285  . 

A4286  . 

A4290  . 

A4300  . 

A4301  . 

A4305  . 

A4306  . 

A4310  . 

A4311  . 

A4312  . 

A4313  . 

A4314  . 

A4315  . 

A4316  . 

A4319  .. 

A4320  .. 

A4321  .. 

A4322  .. 

A4323  .. 

A4324  ., 

A4325  .. 

A4326  .. 

A4327  .. 


Status 
indicator 


/ 
/ 
/ 
/ 
/ 
E 
E 
E 
E 
E 
E 
/I 
A 
A 
A 
A 
A 
A 
E 
E 

^ 
A 
E 

E 

e 
e 

A 
A 

E 

e 

E 

E 

E 

E 

E 

N 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Ai 

A 

A 

A 

A 

A 


Condition 


Description 


1  CC  sterile  syringe&needle  ... 

2  CC  sterile  syringe&needle  ... 

3  CC  sterile  syringe&needle  ... 
5+  CC  sterile  syringe&needle  . 

Nonneedle  injection  device 

Supp  for  self-adm  injections  ... 

Non  coring  needle  or  stylet 

20+  CC  syringe  only  

30  CC  sterile  water/saline 

Sterile  needle  

Infusion  pump  refill  kit 

Maint  drug  Infus  cath  per  wk  .. 
Drug  infusion  pump  supplies  .. 
Infus  insulin  pump  non  needl  .. 
Infusion  Insulin  pump  needle  .. 
Syringe  w/needle  insulin  3cc  .. 

Alcohol  or  peroxide  per  pint 

Alcohol  wipes  per  box 

Betadine/phisohex  solution  

Betadinc/iodine  swabs/wipes  ... 

Urine  reagent  strips/tablets 

Blood  glucose/reagent  strips  ... 

Battery  for  glucose  monitor 

Glucose  monitor  platfomris 

Calibrator  solution/chips 

Replace  Lensshleld  Cartridge  .. 

Lancet  device  each 

Lancets  per  t)Ox  

Levonorgestrel  implant 

Cervical  cap  contraceptive 

Temporary  tear  duct  plug  

Permanent  tear  duct  plug  

Paraffin 

Diaphragm 

Male  condom  

Female  condom  

Spermicide  

Disposable  endoscope  sheath  . 

Brst  prsths  adhsv  attchmnt  

Replacement  breastpump  tube 
Replacement  breastpump  adpt 
Replacement  breastpump  cap  . 
Replcmnt  breast  pump  shield  .. 
Replcmnt  breast  pump  txjttle  ... 
Replcmnt  breastpump  lok  ring  . 

Sacral  nerve  stim  test  lead  

Cath  impi  vase  access  portal  ... 
Implantable  access  syst  perc  .. 
Drug  delivery  system  >=50  ML 
Drug  delivery  system  <=5  ML  .. 

Insert  tray  w/o  bag/cath  

Catheter  w/o  bag  2-way  latex  .., 

Cath  w/o  bag  2-way  silicone 

Catheter  w/bag  3-vvay 

Cath  w/drainage  2-way  latex  .... 
Cath  w/drainage  2-way  silcne  ... 

Cath  w/drainage  3-way  

Sterile  H20  irrigation  solut 

Inigation  fray  

Cath  therapeutic  irrig  agent  

Irrigation  syringe 

Saline  irrigation  solution 

Male  ext  cath  w/adh  coating 

Male  ext  cath  w/adh  strip 

Male  external  catheter  

Fem  urinary  collect  dev  cup  


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


OPT  codes  and 
Copyright  American 


(  escriptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Resened  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved 
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CPT/ 
HCPCS 


A4328 

A4330 

A4331 

A4332 

A4333 

A4334 

A4335 

A4338 

A4340 

A4344 

A4346 

A4347 

A4348 

A4351 

A4352 

A4353 

A4354 

A4355 

A4356 

A4357 

A4358 

A4359 

A4361 

A4362 

A4364 

A4365 

A4367 

A4368 

A4369 

A4371 

A4372 

A4373 

A4375 

A4376 

A4377 

A4378 

A4379 

A4380 

A4381 

A4382 

A4383 

A4384 

A4385 

A4387 

A4388 

A4389 

A4390 

A4391 

A4392 

A4393 

A4394 

A4395 

A4396 

A4397 

A4398 

A4399 

A4400 

A4402 

A4404 

A4405 

A4406 

A4407 

A4408 

A4409 

A4410 

A4413 


Status 
indicator 


Conditton 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Fem  urinary  collect  pouch  

Stool  collection  pouch  

Extension  drainage  tubing  

Lubricant  for  cath  insertion  .... 
Urinary  cath  anchor  device  .... 

Urinary  cath  leg  strap  

Incontinence  supply  

Indwelling  catheter  latex  

Indwelling  catheter  special 

Cath  indw  foley  2  way  silicn  .. 

Cath  indw  foley  3  way  

Male  extemal  catheter  

Male  ext  cath  extended  wear  . 

Straight  tip  urine  catheter  

Coude  tip  urinary  catheter  *...., 

Intermittent  urinary  cath 

Cath  insertion  tray  w/bag 

Bladder  irrigation  tubing 

Ext  ureth  cimp  or  compr  dvc  ., 

Bedside  drainage  bag 

Urinary  leg  or  abdomen  bag  ... 
Urinary  suspensory  w/o  leg  b  . 

Ostomy  face  plate 

Solid  skin  banier 

Adhesive,  liquid  or  equal  

Adhesive  remover  wipes 

Ostomy  belt 

Ostomy  filter 

Skin  barrier  liquid  per  oz 

Skin  barrier  powder  per  oz  

Skin  barrier  solid  4x4  equiv  .... 

Skin  barrier  with  flange  

Drainable  plastic  pch  w  fcpl  .... 
Drainable  rubtjer  pch  w  fcpit ... 

Drainable  pistic  pch  w/o  fp  

Drainable  rubber  pch  w/o  fp  ... 
Urinary  plastic  pouch  w  fcpl  .... 
Urinary  rubber  pouch  w  fcpIt  .. 
Urinary  plastic  pouch  w/o  fp  ... 
Urinary  hvy  piste  pch  w/o  fp  ... 
Urinary  rubber  pouch  w/o  fp  ... 
Ostomy  faceplt/silicone  ring  .... 
Ost  skn  barrier  sId  ext  wear  ... 
Ost  cisd  pouch  w  att  st  barr  ... 
Drainable  pch  w  ex  wear  barr 
DraPnable  pch  w  st  wear  barr  . 
Drainable  pch  ex  wear  convex 
Urinary  pouch  w  ex  wear  ban- 
Urinary  pouch  w  st  wear  barr  . 
Urine  pch  w  ex  wear  bar  conv 
Ostomy  pouch  liq  deodorant  ... 
Ostomy  pouch  solid  deodorant 
Peristomal  hemia  supprt  bit  .... 

Irrigation  supply  sleeve  

Ostomy  inigation  tag 

Ostomy  irrig  cone/cath  w  brs  .. 

Ostomy  irrigation  set 

Lubricant  per  ounce  

Ostomy  ring  each 

Nonpectin  based  ostomy  paste 

Pectin  based  ostomy  paste  

Ext  wear  ost  skn  ban^  <=4sq''  .. 
Ext  wear  ost  skn  barr  >4sq''  .... 

Ost  skn  barr  w  fing  <=4  '  

Ost  skn  barr  w  fIng  >4sq" 

2  pc  drainable  ost  pouch  


APC 


Relative 
weight 


Payment 
rate 


National 

unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  AH  Rtghts  Resened  Applicatjie  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 

ii 

Status 
dicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

A4414  

A 
A 
A 
A 
A 
A 
A 
E 
A 
A 
A 
A 
A 
A 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E  . 
E 
E 

E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
A  . 
A  . 
A  . 
N  . 
N  . 
A  . 
N  . 
E  . 
N  . 
N  . 
A  . 
A 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 

Ostomy  sknbarr  w  fing  <=4sq'  

Ostomy  skn  barr  w  fIng  >4sq' 

A4415  

— « 

A4421   

Ostomy  supply  misc 

Ost  pouch  absortjent  material  

A4422  ...;.. 

A4450  

Non-waterproof  tape  

A4452  

Waterproof  tape  

A4455  

Adhesive  remover  per  ounce 

A4468  

Reusable  enema  bag 

A4462  

AtxJmnI  drssng  holder/binder 

A4465  

Non-elastic  extremity  binder  

A4470  

Gravlee  jet  washer 

A4480  

Vabra  aspirator  



A4481   

. 

Tracheostoma  fitter  

A4483  

Moisture  exchanger  

Above  knee  surgical  stocking  

A4490  

A4495  

Thigh  length  surg  stocking 

A4500  

Below  knee  surgical  stocking  

i 

A4510  

Full  length  surg  stocking  

A4521 

:.... 

Adult  size  diaper  sm  each  

- 

A4522  

Adult  size  diaper  med  each  

A4523  

Adult  size  diaper  Ig  each  

Adult  size  diaper  xl  each  

A4524  

A4525  

Adult  size  brief  sm  each  

A4526  

Adult  size  brief  med  each 

A4527  

Adult  size  brief  Ig  each  

A4528  

Adult  size  brief  xl  each  

A4529  

Child  size  diaper  snVmed  ea  

Child  size  diaper  Ig  each  

V 

A4530  



J. 

A4531   

Child  size  brief  sm/med  each  

A4532  ...... 

Child  size  brief  ig  each  

Youth  size  diaper  each  

A4533  

A4534  

Youth  size  brief  each  

A4535  

Disp  incont  liner/shield  ea 

Prof  underwr  wshbl  any  sz  ea  

A4536  

A4537  

Under  pad  reusable  any  sz  ea  

A4538  

Diaper  sv  ea  reusable  diaper  

A4550  ._... 

Surgical  trays  

A4554  

: 

Disposable  underpads  

Electrodes,  pair 

_ 

A4556  

A4557  

Lead  wires,  pair  

Conductive  paste  or  gel  

Pessary  rubber,  any  type 

A4558  

A4561   

A4562  

Pessary,  non  rut)t)er,any  type 

A4565  

Slings  

Splint  

'- 

A4570  

A4575  

Hyperbaric  o2  chamber  disps 

• 

A4580  

■^ 

Cast  supplies  (plaster)  

Special  casting  material  

A4590  

; 

A4595  

TENS  suppi  2  lead  per  month  

A4606  

Oxygen  probe  used  w  oximeter 

Transtracheal  oxygen  cath  

Trach  suction  cath  cised  sys  

Trach  sctn  cath  72h  c'sedsys  ^ 

Heavy  duty  battery 

A4608  

A4609  

A4610  

A4611   

A4612  

Battery  cables  

A4613  

Battery  charger  

A4614  

Hand-held  PEFR  meter  

A4615  

Cannula  nasal  

A4616  

Tubing  (oxygen)  per  foot  

Mouth  piece  

Breathing  circuits  

Face  tent  

A4617  

A4618  

A4619  

A4620  

Variable  concentration  mask  

A4621   

Tracheotomy  mask  or  collar  

A4622  

Tracheostomy  or  lamgectomy  

Tracheostomy  inner  cannula  

A4623  

ndde 
lenca 

"  '  ' ••    ' 

CPT  codes  a 
CopyngMArr 

CTiptions  only  are  copynght  Amencan  Medical  Associatkxi.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  AH  rights  reserved. 
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CPT/ 
HCPCS 


A4624 

A4625 

A4626 

A4627 

A4628 

A4629 

A4630 

A4631 

A4632 

A4633 

A4634 

A4635 

A4636 

A4637 

A4639 

A4640 

A4641 

A4642 

A4643 

A4644 

A4645 

A4646 

A4647 

A4649 

A4651 

A4652 

A4653 

A4656 

A4657 

A4660 

A4663 

A4670 

A4680 

A4690 

A4706 

A4707 

A4708 

A4709 

A4712 

A4714 

A4719 

A4720 

A4721 

A4722 

A4723 

A4724 

A4725 

A4726 

A4730 

A4736 

A4737 

A4740 

A4750 

A4755 

A4760 

A4765 

A4766 

A4770 

A4771 

A4772 

W4773 

A4774 

A4802 

A4860 

A4870 

A4890 


Status 
indk^tor 


A 
A 
A 

E 
A 
A 
A 
A 
E 
A 
A 
A 
A 
A 
A 
A 
N 
K 
N 
N 
N 
N 
N 
A 
A 
A 
A 
A 
A 
A 
A 
E 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Condition 


Description 


Tracheal  suction  tutje  

Trach  care  kit  for  new  trach 

Tracheostomy  cleaning  brush  ... 

Spacer  bag/reservoir 

Oropharyngeal  suctkjn  cath 

Tracheostomy  care  kit  

RepI  bat  tens,  own  by  pt 

Wheekihair  battery  

Infus  pump  rpteemnt  battery 

Uvl  replacement  bulb  

Replacement  bulb  th  lighttwx  ... 

Underarm  crutch  pad 

Handgrip  for  cane  etc 

RepI  tip  cane/crutch/walker 

Infrared  ht  sys  replcmnt  pad 

Altemating  pressure  pad  ...; 

Diagnostic  imaging  agent  

Satumomab  pendetide  per  dose 

High  dose  contrast  MRI  

Contrast  100-199  MGs  iodine  ... 
Contrast  200-299  MGs  iodine  ... 
Contrast  300-399  MGs  iodine  ... 
Supp-  paramagnetic  contr  mat  . 

Surgical  supplies 

Calibrated  mk:rocap  tube , 

Microcapillary  tube  sealant  , 

PD  eatheter  anchor  belt 

Dialysis  needle 

Dialysis  syringe  w/wo  needle 

Sphyg/bp  app  w  cuff  and  stet  .... 
Dialysis  blood  pressure  cuff  ....... 

Automatic  bp  monitor,  dial  

Activated  carton  filter,  ea 

Dialyzer,  each  

Bicartx>nate  cone  sol  per  gal  

Bk;art)onate  cone  pow  per  pac  .. 

Acetate  cone  sol  per  galkin  

Acid  cone  sol  per  gallon  

Sterile  water  inj  per  10  ml 

Treated  water  per  gallon 

"Y  set"  tubing 

Dialysat  sol  fid  vol  >  249cc 

Dialysat  sol  fld  vol  >  999cc 

Dialys  sol  fid  vol  >  1999cc 

Dialys  sol  fid  vol  >  2999cc 

Dialys  sol  fid  vol  >  3999cc 

Dialys  sol  fid  vol  >  999cc 

Dialys  sol  fid  vol  >  5999cc 

Fistula  cannulation  set,  ea 

Topical  anesthetk:,  per  gram  

Inj  anesthetic  per  10  ml  

Shunt  accessory  

Art  or  venous  blood  tut>ing  

Comb  art/venous  blood  tubing  ... 

Dialysate  sol  test  kit.  each 

DIalysate  cone  pow  per  pack 

Dialysate  cone  sol  add  10  ml  .... 
Bkxxj  collectk>n  tube/vacuum  .... 

Serum  clotting  time  tube 

Bkxxl  glucose  test  strips 

Occult  blood  test  strips  

Ammonia  test  strijjs  .- 

Protamine  sulfate  per  50  mg  

Disposable  catheter  tips  

Plumb/elec  wk  hm  hemo  equip  .. 
Repair/maint  cont  hemo  equip  .... 


APC 


0704 


Relative 
weight 


2.9212 


Payment 
rate 


ftetkjnal 
unadjusted 
copayment 


$158.59 


Minimum 
unadjusted 
copayment 


$31.72 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  All  rights  reserved. 
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^ 


CPT/ 
HCPCS 


A4911  

A4913  

A4918  

A4927  

A4928  

A4929  

A4930  

A4931  

A4932  

A5051  

A5052  

A5053  

A5054  

A5055  

A5061  

A5062  

A5063  

A5071  

A5072  

A5073  

A5081  

A5082  

A5093  

A5102  

A5105  

A5112  

,A5113  

A5114  

A5119  

-A5121  

A5122  

A5126  

A5131  

A5200  

A5500  

A5501  

A5503  

A5504  

A5505  

A5506  

A5507  

A5508  

A5509  

A5510  

A5511  

A6000  

A6010  

A6011  

A6021  

A6022  

A6023  

A6024  

A6025  

A6154  

A6196  

A6197  

A6198  

A6199  

A6200  

A6201  

A6202  

A6203  

A6204  

A6205  

A6206  

A6207  


Status 
indicator 


Condition 


/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/ 
/I 
/ 
/I 

A 
-^ 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
E 
A 
A 
A 
A 
A 
A 
E 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


% 


Description 


Drain  bag/bottle 

Misc  dialysis  supplies  noc  

Venous  pressure  clamp 

Non-sterile  gloves  

Surgical  mask  

Toumiquet  for  dialysis,  ea  

Sterile,  gloves  per  pair 

Reusable  oral  thermometer  

Reusable  rectal  thermometer  .. 

Pouch  cisd  w  barr  attached  

CIsd  ostomy  pouch  w/o  barr  .... 
CIsd  ostomy  pouch  faceplate  .. 
CIsd  ostomy  pouch  w/flange  .... 

Stoma  cap 

Pouch  drainable  w  barrier  at  ... 
Dmble  ostomy  pouch  w/o  barr 
Drain  ostomy  pouch  w/flange  ... 

Urinary  pouch  w/barrier  

Urinary  pouch  w/o  barrier  

Urinary  pouch  on  barr  w/fing  .... 

Continent  stoma  plug 

Continent  stoma  catheter 

Ostomy  accessory  convex  inse 

Bedside  drain  btl  w/wo  tube  

Urinary  suspensory  

Urinary  leg  bag  

Latex  leg  strap  

Foam/fabric  leg  strap  

Skin  barrier  wipes  box  pr  50 

Solid  skin  banier  6x6  

Solid  skin  barrier  8x8  

Disk/foam  pad  -Kir-  adhesive  .... 

Appliance  cleaner  

Percutaneous  catheter  anchor .. 

Diab  shoe  for  density  insert 

Diabetic  custom  molded  sfioe  .. 

Diabetic  shoe  w/roller/rockr  

Diabetic  shoe  with  wedge 

Diab  shoe  w/metatarsal  bar 

Diabetic  shoe  w/off  set  heel  

Modification  diabetic  shoe  

Diabetic  deluxe  shoe  

Direct  heat  form  shoe  insert  

Compression  form  shoe  insert .. 
Custom  fab  molded  shoe  inser . 
Wound  warming  wound  cover  .. 

Collagen  based  wound  filler  , 

Collagen  gel/paste  wound  fil 

Collagen  dressing  <=16  sq  in  .... 

Collagen  drsg>6<=48  sq  in 

Collagen  dressing  >48  sq  in  

Collagen  dsg  wound  filler  

Silicone  gel  sheet,  each 

Wound  pouch  each 

Alginate  dressing  <=16  sq  in  

Alginate  drsg  >16  <=48  sq  in  .... 

alginate  dressing  >  48  sq  in  

Alginate  drsg  wound  filler  

Compos  drsg  <=16  no  border  ... 
Compos  drsg  >16<=48  no  bdr ... 

Compos  drsg  >48  no  border 

Composite  drsg  <=  16  sq  in  

Composite  drsg  >16<=48  sq  in  . 

Composite  drsg  >  48  sq  in  

Contact  layer  <=  16  sq  in  

Contact  layer  >16<=  48  sq  in  .... 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


OPT  codes  and 
CopyrigM  Amen^an 


tescnpfkxis  only  are  copynght  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved. 
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CPT/ 

Status 

HCPCS 

indkator 

A6208  

A  

A6209  

A  

A6210  

A  

A6211  

A  

A6212  

A  

A6213  

A  

A6214  

A  

A6215  

A  

A6216  

A  

A6217  

A  

A6218  

A  

A6219  

A  

A6220  

A  

A6221  

A  

A6222  

A  

A6223  

A  

A6224  

A  

A6228  

A  

A6229  

A  

A6230  

A  

A6231  

A  .: 

A6232  

A  

A6233  

A  

A6234  

A  

A6235  

A  

A6236  

A 

A6237  

A  

A6238  

A  

A6239  

A  

A6240  

A  

A6241  

A  

A6242  

A  

A6243  

A  

A6244  

A  

A6245  

A  

A6246  

A  

A6247  

A  

A6248  

A  

A6250  

A  

A6251  

A  

A6252  

A  

A6253  

A  

A6254  

A  

A6255  

A  

A6256  

A  

A6257  

A  

A6258  

A  

A6259  

A  

A6260  

A  

A6261  

A  

A6262  

A  

A6266  

A  

A6402  

A  

A6403  

A  

A6404  

A  

A6410  

A 

A6411  

A  

A6412  

e 

A6421  

A  

A6422  

A  

A6424  

A  

A6426  

A  

A6428  

A  

A6430  

A  

A6432  

A 

A6434  

A  

Condition 


Description 


Contact  layer  >  48  sq  in  

Foam  drsg  <=16  sq  in  w/o  bdr  . 

Foam  drg  >16<=48  sq  in  w/o  b 

Foam  drg  >  48  sq  in  w/o  brdr  ... 

Foam  drg  <=16  sq  in  w/border  . 

Foam  drg  >16<=48  sq  in  w/bdr 

Foam  drg  >  48  sq  in  w/border  .. 

Foam  dressing  wound  filler 

Non-sterile  gau2e<=16  sq  in 

Non-sterile  gauze>16<=48  sq  ... 

Non-sterile  gauze  >  48  sq  in  .... 

Gauze  <=  16  sq  in  w/border 

Gauze  >16  <=48  sq  in  w/bordr . 

Gauze  >  48  sq  in  w/border 

Gauze  <=16  in  no  w/sal  w/o  b  .. 

Gauze  >16<=48  no  w/sal  w/o  b 

Gauze  >  48  in  no  w/sal  w/o  b  ... 

Gauze  <=  16  sq  in  water/sal  

Gauze  >16<=48  sq  in  watr/sal  ... 

Gauze  >  48  sq  in  water/salne  .... 

Hydrogel  dsg<=16  sq  in 

Hydrogel  dsg>16<=48  sq  in 

Hydrogel  dressing  >48  sq  in  ...... 

Hydrocolld  drg  <=16  w/o  bdr  

Hydrocolld  drg  >16<=48  w/o  b  .. 

Hydrocolld  drg  >  48  in  w/o  b  

Hydrocolld  drg  <=16  in  w/bdr  .... 

Hydrocolld  drg  >16<=48  w/bdr  .. 

Hydrocolld  drg  >  48  in  w/bdr  

Hydrocolld  drg  filler  paste  

Hydrocolloid  drg  filler  dry  

Hydrogel  drg  <=16  in  w/o  bdr  .... 

Hydrogel  drg  >16<=48  w/o  bdr .. 

Hydrogel  drg  >48  in  w/o  bdr 

Hydrogel  drg  <=  16  in  w/bdr 

Hydrogel  drg  >16<=48  in  w/b  .... 

Hydrogel  drg  >  48  sq  in  w/b  

Hydrogel  drsg  gel  filler 

Skin  seal  protect  moisturizr  

Absorpt  drg  <=16  sq  in  w/o  b  .... 
Absorpt  drg  >16  <=48  w/o  bdr ... 

Absorpt  drg  >  48  sq  in  w/o  b  

Absorpt  drg  <=16  sq  in  w/bdr  .... 
Absorpt  drg  >16<=48  in  w/bdr  ... 

Absorpt  drg  >  48  sq  in  w/bdr 

Transparent  film  <=  16  sq  in  

Transparent  film  >16<=48  in 

Transparent  film  >  48  sq  in , 

Wound  cleanser  any  typie/size  .... 

Wound  filler  gel/paste  /oz  

Wound  filler  dry  form  /  gram  

Impreg  gauze  no  h20/sal/yard  .... 

Sterile  gauze  <=  16  sq  in  

Sterile  gauze>16  <=  48  sq  in  

Sterile  gauze  >  48  sq  in 

Sterile  eye  pad 

Non-sterile  eye  pad 

Occlusive  eye  patch 

Pad  bandage  >=3  <5in  w  /roll  .... 
Conf  bandage  ns  >=3<5"w/roll  ... 

Conf  bandage  ns  >=5"w  /roll 

Conf  bandage  s  >=3<5"w/roll 

Conf  bandage  s  >=5"w  /roll 

Lt  compres  bdg  >=3<5"w  /roll  .... 

Lt  compres  bdg  >=5"w  /roll  

Mo  compres  t>dg  >=3<5"w  /roll  .. 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


OPT  codes  and  descriptions  only  are  copyright  American  Medicai  Association.  All  Rights  Reserved.  Applicabte  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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CPT/ 
HCPCS 


status 
Indie  ator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


A6436 

A6438 

A6440 

A6501 

A6502 

A6503 

A6504 

A6505 

A6506 

A6507 

A6508 

A6509 

A6510 

A6511 

A6512 

A7000 

A7001 

A7002 

A7003 

A70G4 

A7005 

A7006 

A7007 

A7008 

A7009 

A7010 

A7011 

A7012 

A7013 

A7014 

A7015 

A7016 

A7017 

A7018 

A70ia 

A7020 

A7025 

A7026 

A7030 

A7031 

A7032 

A7033 

A7034 

A7035 

A7036 

A7037 

A7038 

A7039 

A7042 

A7043 

A7044 

A7501 

A7502 

A7503 

A7504 

A7505 

A7506 

A7507 

A7508 

A7509 

A9150 

A9270 

A9300 

A9500 

A9502 

A9503 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

E  . 

E  . 

E  . 

N  . 

N  . 

N  . 


Hi  compres  bdg  >=3<5"w  /roll   .. 

Self-adher  bdg  >=3<5"w  /roll 

Zinc  paste  txjg  >=3<5  "w  /roll 

Compres  bumgarment  bodysuit 
Compres  burngamnent  chinstrp  . 
Compres  tjumgarment  facefiood 
Cmprsbumgarment  glove-wrist  .. 
Cmprsbumgarment  glove-elbow 

Cmprsburngrmnt  glove-axilla  

Cmprs  burngarment  foot-knee  ... 
Cmprs  bumgarment  foot-tfiigh  ... 
Compres  bum  garment  jacket  ... 
Compres  bum  garment  leotard  .. 
Compres  bum  gament  panty  .... 

Compres  bum  garment,  noc 

Disposable  canister  for  pump  .... 
NorKJisposable  pump  canister  ... 

Tubing  used  w  suction  pump 

Nebulizer  administration  set  

Disposable  nebulizer  smi  vol  ..... 

Nondisposable  nebulizer  set 

Filtered  nebulizer  admin  set  

Lg  vol  nebulizer  disposable  

Disposable  nebulizer  prefill 

Nebulizer  reservoir  bottle  

Disposable  corrugated  tubing  .... 

Norxlispos  corrugated  tubing 

Nebulizer  water  collec  devic  

Disposable  compressor  filter  

Compressor  nondispos  filter  

Aerosol  mask  used  w  nebulize  .. 
Nebulizer  dome  &  moutfipiece  .. 
Nebulizer  not  used  w  oxygen  .... 

Water  distilled  w/netxjlizer 

Saline  solution  dispenser 

Sterile  H20  or  NSS  w  Igv  neb  ... 
Replace  chest  compress  vest  .... 
Replace  chst  cmprss  sys  hose  .. 

CPAP  full  face  mask 

Replacement  facemask  interfa  .. 

Replacement  nasal  cushion 

Replacement  nasal  piltows  

Nasal  application  devKe  

Pos  ainway  press  headgear 

Pos  airway  press  chinstrap 

Pos  ainway  pressure  tubing  

Pos  airway  pressure  filter  

Filter,  non  disposable  w  pap 

Implanted  pleural  catheter  

Vacuum  drainagebottle/tubing  ... 

PAP  oral  interface 

Tracheostoma  valve  w  diaphra  .. 
Replacement  diaphragm/fplate  .. 

HMES  filter  holder  or  cap 

Tracheostoma  HMES  filter 

HMES  or  trach  valve  housing  .... 
HMES/trachvalve  adhesivedisk  . 

Integrated  filter  &  holder  

Housing  &  Integrated  Adhesiv  ... 
Heat  &  moisture  exchange  sys  .. 

Misc/exper  non-prescript  dru  

Non-covered  item  or  servk^  ....;. 

Exercise  equipment  

Technetium  TC  99m  sestamibi  .. 
Technetium  TC99M  tetrofosmin 
Technetium  TC  99m  medronate 


CPT  codes  and 
Copyrighl  American 


descn  Hions 


Dmtal 


cxily  are  cnpyngM  Amencan  Medkal  Association.  All  Rights  Resenred.  Applicatile  FARS/DFARS  Apply. 
Association.  All  rights  reseived. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Reuv 

'ED  Information  Calendar  Year  2004 — Continued 

CPT/ 
«      HCPCS 

Status 
indicator 

Condition 

Description 

APC 

Relative 
weight 

1 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
1    unadjusted 
copayment 

A9504  

n 

Technetium  tc  99m  apcitide 

.1604 
1045 

1095 

1064 
1065 

1096 
9118 
9117 
9100 

0701 
0702 

A9505  

n 

K  

K  

N  

K  

N  

Thallous  chloride  TL  201/mci 

A9507  

Indium/1 1 1  capromab  pendetid  

lobenguane   sulfate   1-131,    per   0.5 

mCi. 
Technetium  TC99m  Disofenin  

12.4029 
2.9293 

$673.34 
$159.03 

$134.67 
$31  81 

A9508  

A9510  

f- 

A9511   

Technetium  TC  99m  depreotide  

Technetiumtc99mper1echnetate 

Technetium  tc-99m  mebrofenin  

Technetiumtc99mpyrophosphate 

Technetium  tc-99m  pentetate 

3.7042 

$201.10 

$40.^ 

A9512  

. 

A9513  

N  

N  

N  

- 

A9514  

A9515  

A9516  

N  

K  

K  

N  

N  

K  

K  

K  

K  

K  

K  

N  

E  

A  

A  

A  

A  

A 

A  

A  

A  

A  

E  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A 

A  

A  

A  

A 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

1-123  sodium  iodide  capsule 

A9517  

1-131  sodium  iodide  capsule 

1-131  sodium  iodide  solution 

0.1007 
0.0002 

$5.47 
$.01 

$1  09 

A9518  

A9519  

Technetiumtc-99mmacroag  albu  

Technetiumtc-99m  sulfur  did 

A9520  

A9521   

Technetiumtc-99m  exametazine 

Indiumlllibritumomabtiuxetan  

Yttrium90ibritumomabtiuxetan 

lodinated    1-131    serumalbumin,  "per 

5uci. 
Strontium-89  chloride  

3.8103 

38.3972 

332.7763 

0.0071 

7.4586 
16.1415 

$206.86 

$2,084.55 

$18,066.09 

$.39 

$404.92 
$876.31 

$41.37 

$416.91 
$3  61322 

A9522  

A9523  

A9524  

$.08 

$80.98 
$175.26 

A9600  

A9605  

Samarium  sm153  lexidronamm- 

Noc  therapeutic  radiophami  

Echocardiography  Contrast  

A9699  

A9700  

A9900  

Supply/accessory/service 

Delivery/set  up/dispensing  

A9901   

B4034  

Enter  feed  supkit  syr  by  day 

- 

••* 

B4035  

Enteral  feed  supp  pump  per  d 

B4036  

Enteral  feed  sup  kit  grav  by 

B4081   

Enteral  ng  tubing  w/  stylet  

Enteral  ng  tubing  w/o  stylet 

B4082  

B4083  

Enteral  stomach  tube  levine  

e 

B4086  

Gastrostomy/jejunostomy  tube  

Food  thickener  oral  ;..... 

84100  

B4150  

Enteral  fomiulae  category  i 

Enteral  formulae  cati  natural 

B4151   

84152  

Enteral  fomiulae  category  ii 

Enteral  fomiulae  categorylll 

Enteral  formulae  category  IV  

Enteral  formulae  category  v 

Enteral  formulae  category  vi 

Parenteral  50%  dextrose  sdu  

B4153  



B4154  

B4155  

B4156  

B4164  

84168  

Parenteral  sol  amino  acid  3 

B4172  

Parenteral  sol  amino  acid  5 

B4176  

Parenteral  sol  amino  acid  7- 

V 

84178  

Parenteral  sol  amino  acid  > 

Parenteral  sol  carb  >  50%  

B4180  

84184  

Parenteral  sol  lipids  10%  

B4186  

Parenteral  sol  lipids  20%  

84189  

Parenteral  sol  amino  acid  &  

84193  

Parenteral  sol  52-73  gm  prot 

84197  

Parenteral  sol  74-100  gm  pro 

84199  

Parenteral  sol  >  lOOgm  prote 

84216  

Parenteral  nutrition  additiv  

84220  

Parenteral  supply  kit  premix  

84222  

Parenteral  supply  kit  homemi  

« 

84224  

Parenteral  administration  ki  

85000  

Parenteral  sol  renal-amirosy 

Parenteral  sol  hepatic-fream 

Parenteral  sol  stres-bmch  c 

Enter  infusion  pump  w/o  alnn 

85100  

85200  

89000  

k 

B9002  

Enteral  infusion  pump  w/  ala  

89004 

Parenteral  infus  Dump  portab  

89006  

Parenteral  infus  pump  static 

Enteral  supp  not  otherwise  c 

89998  

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Associalion.  All  Rights  Reserved.  Applicat>le  FARS^FARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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Addendum 


3.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


lltatus 
in  jicator 


Condition 


Description 


ARC 


Relative 
weigtit 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


B9999 
01010 
01011 
01015 
01016 
01017 
01018 
01020 
01021 
01022 
01079 
01088 
01091 
01092 
C1122 
C1166 
01167 
01178 
01200 
"C1201 
01300 
01305 
01716 
C1718 
01719 
01720 
CI  765 
01774 
C1775 
C1783 
01814 
01818 
C1900 
C2614 
C2616 
C2618 
C2632  . 
C8900 
C8901  . 
C8902 
C8903  . 
C8904 


C8906 
C8907 
C8908 
C8909 
C8910 
C89~1 1 
C8912 
C8913 
C8914 
C8918 
C8919 
C8920 
C9000 
C9003 
C9007 
C9008 
C9009 
C9010 
0901 3 
C9102 
C9103 
091 05 
09109 


C8905  S  . 


Parenteral  supp  not  othnws  c 

Blood,  LYR.  CMV-NEG  

Platelets,  HLA-m,  L/R,  unit  

Pit,  pher,L/R,CMV.  irrad 

BL0OD.lj'R,FR0Z/DEGLY/Washed 

Pit,  APH/PHER,L/R,CMV-NEG  

Blood,  UR,  IRRADIATED  

RBC,  frz/deg/wsh,  L/R,  in-ad 

RBC,  L/R,  CMV  neg,  irrad  

Plasma,  frz  within  24  hour 

00  57/58  per  0.5  uCi   

LASER  OPTIC  TR  Sys  

IN1 11  oxyquinoline,per0.5mOi , 

IN  111  pentetate  per  0.5  mCi 

Tc  99M  ARCITUMOMAB  PER  VIAL 
OYTARABINE  LIPOSOMAL,  10  mg 

EPIRUBICIN  HCL,  2  mg 

BUSULFAN  IV,  6  Mg 

TC  99M  Sodium  Glucoheptonat  

TC  99M  SUCCIMER,  PER  Vial  

HYPERBARIC  Oxygen  

Apligrat  

Brachytx  source,  Gold  198  

Brachytx  source.  Iodine  125  

Brachytx  sour,Non-HDR  lr-192 

Brachytx  sour,  Palladium  103 

Adhesion  barrier 

Dartjepoetin  alia,  1  meg  

FDG,  per  dose  (4-40  mOi/ml)  

Ocular  imp,  aqueous  drain  dev  

Retinal  tamp,  silicone  oil  

Integrated  keratoprosthesis  

Lead  coronary  venous  ^ 

Probe,  perc  lumb  disc 

Brachytx  source,  Yttrium-90  

Probe,  cryoablation  

Brachytx  sol,  1-125,  per  mOi  

MRA  w/cont,  abd  

MRA  w/o  cont,  atxJ  

MRA  w/o  fol  w/cont,  atxl 

MRI  w/cont,  breast,  uni  

MRI  w/o  cont,  breast,  uni 

MRI  w/o  fol  w/cont,  brst,  un 

MRI  w/cont,  breast,  bi  

MRI  w/o  cont,  breast,  bi 

MRI  w/o  fol  w/cont,  breast 

MRA  w/cont,  chest 

MRA  w/o  cont,  chest 

MRA  w/o  fol  w/cont,  chest 

MRA  w/cont,  Iwr  ext 

MRA  w/o  cont,  Iwr  ext 

MRA  w/o  fol  w/cont,  Iwr  ext  

MRA  w/cont.  pelvis  

MRA  w/o  cont,  pelvis  ». 

MRA  w/o  fol  w/cont,  pelvis  

Na  chromateCr51 ,  per  0.25mCi 

Paiivizumab,  per  50  mg  _ 

Baclofen  Intrathecal  kit-lam  

Baclofen  Refill  Kit-500mcg 

Baclofen  Refill  Kit-2000mcg 

Baclofen  Refill  Kit"4000mcg  

Co  57  cobaltous  chloride  

51  Na  Chromate,  50mCi  

Na  lothalamate  1-125,  10  uOi  

Hep  B  imm  glob,  per  1  ml  

Tirofiban  hcl,  6.25  mg  


1010 
1011 
1020 
1016 
1017 
1018 
1021 
1022 
0955 

1557 
1091 
1092 

1122 


1167 
1178 


0659 
1305 
1716 
1718 
1719 
1720 

0734 
1775 
1783 
1814 
1818 
1900 
2614 
2616 

2632 
0284 
0336 
0337 
0284 
0336 
0337 
0284 
0336 
0337 
0284 
0336 
0337 
0284 
0336 
0337 
0284 
0336 
0337 
9000 
9003 


9009 
9010 


9105 
9109 


2.1361 
8.2851 
9.6266 
5.0012 
6.5175 
2.1950 
6.5287 
3.9139 
1.5750 


4.0535 
4.0824 
9.6556 

6.3597 
6.0245 


3.2220 
11.2075 
1.3399 
0.6695 
0.3053 
0.8104 

0.0463 
5.8606 


163.4011 


7.0207 
6.4817 
9.3215 
7.0207 
6.4817 
9.3215 
7.0207 
6.4817 
9.3215 
7.0207 
6.4817 
9.3215 
7.0207 
6.4817 
9.3215 
7.0207 
6.4817 
9.3215 
1.2631 
6.3850 


0.7478 
0.7340 


1.5621 
2.2328 


$115.97 
$449.79 
$522.62 
$271.51 
$353.83 
$119.16 
$354.44 
$212.48 
$85.51 

$1,850.00 
$220.06 
$221.63 
$524.19 

$19.53 
$327.06 


$174.92 
$608.44 
$72.74 
$36.35 
$16.57 
$44.00 

$2.51 
$318.17 


OPT  codes  arvd 
Copyright  Amencai 


da  cnptions  c 


only  are  copyright  American  Medical  Association.  All  Rights  Reserved  ApplicatJie  FARS/DFARS  Appty. 
Dental  Association  All  nghts  reseived. 


$8,870.88 


$381.15 
$351.89 
$506.05 
$381.15 
$351.89 
$506.05 
$381.15 
$351.89 
$506.05 
$381.15 
$351.89 
$506.05 
$381.15 
$351.89 
$506.05 
$381.15 
$351.89 
$506.05 
$68.57 
$346.64 


$40.60 
$39.85 


$84.80 
$121.22 


$190.57 
$175.94 
$240.77 
$190.57 
$175.94 
$240.77 
$190.57 
$175.94 
$240.77 
$190.57 
$175.94 
$240  77 
$190.57 
$175.94 
$240.77 
$190.57 
$175.94 
$240.77 


$23.19 
$89.96 
$104.52 
$54.30 
$70.77 
$23.83 
$70.89 
$42.50 
$17.10 


$370.00 
$44.01 
$44.33 

$104.84 


$3.91 
$65.41 


$34.98 
$121.69 

$14.55 
$7.27 
$3.31 
$8.80 


$.50 
$63.63 


$1,774.18 


$76.23 
$70.38 

$101.21 
$76.23 
$70.38 

$101.21 
$76.23 
$70.38 

$101.21 
$76.23 
$70.38 

$101.21 
$76.23 
$70.38 

$101.21 
$76.23 
$70.38 

$101.21 
$13.71 
$69.33 


$8.12 
$7.97 


$16.96 
$24.24 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


OPT/ 

Status 

HOPOS 

indicator 

09111  

Q 

09112  

G 

09113  

G 

09116  

G 

09120  

G 

09121  

G 

09200  

G 

09201  

K  

09202  

K  

09203  

G 

09204  

G 

09205  

G 

09503  

K  

O9701  

t 

09703  

t 

09711  

t 

D0120  

e 

D0140  

e 

D0150  

S  

D0160  

e 

D0170  

E  

D0180  

e 

D0210  

e 

D0220  

e 

D0230  

e 

D0240  

S  

D0250  

S  

D0260  

S  

D0270  

S  

D0272  

S  

D0274  

S  

D0277  

S  

D0290  

e 

D0310  

e 

D0320  ...... 

E  

D0321  

E  

D0322  

e 

D0330  

E  

D0340  

E  -. 

D0350  

E  

D0415  .«... 

E  

D0425  

E  

D0460  

8  

D0470  

E 

D0472  

S  

D0473  

S  

D0474  

S  

D0480  

S  

D0502  

S  

D0999  

S  

D1110  

E  

D1120  

E  

D1201  

E  

D1203  

E  

D1204  

E  

D1205  

E  

D1310  

E  

D1320  

E  

D1330  

E  

D1351  

E  

D1510  

S  

D1515  

S 

D1520  

S  

D1525  

S  

D1550  

S  

D2140  

E  

Condition 


Description 


Inj,  bivalirudin,  250mg  vial  

Perflutren  lipid  micro,  2ml  

In]  pantoprazole  sodium,  via 

Ertapenem  sodium,  per  1  gm  ... 

Injection,  fulvestrant 

Injection,  argairoban  

Orcel,  per  36  cm2  

Dermagraft,  per  37.5  sq  cm 

Octafluoropropane  

Perflexane  lipid  micro 

Ziprasidone  mesylate 

Oxaliplatin 

Fresh  frozen  plasma,  ea  unit .... 

Stretta  System  

Bard  Endoscopic  Suturing  Sys  . 

H.E.L.P.  Apheresis  System  

Periodic  oral  evaluation  

Limit  oral  eval  probim  focus 

Oomprehensve  oral  evaluation  . 

Extensv  oral  eval  prob  focus  .... 

Re-eval,est  pt.problem  focus  .... 

Oomp  periodontal  evaluation  

Intraor  complete  film  series  

Intraoral  periapical  first  f  , 

Intraoral  periapical  ea  add  

Intraoral  occlusal  film  

Extraoral  first  film  

Extraoral  ea  additional  film  

Dental  bitewing  single  film  

Dental  bitewings  two  films  

Dental  bitewings  four  films 

Vert  bitewings-sev  to  eight  

Dental  film  skull/facial  bon  

Dental  saliography  ...^ 

Dental  tmj  arthrogram  inci  i  

Dental  other  tmj  films 

Dental  tomographic  survey  

Dental  panoramic  film  

Dental  cephalometric  film  

Oral/facial  images  

Bacteriologic  study 

Caries  susceptibility  test 

Pulp  vitality  test 

Diagnostic  casts 

Gross  exam,  prep  &  report  

Micro  exam,  prep  &  report 

Micro  w  exam  of  surg  margins  .. 
Cytopath  smear  prep  &  report  .... 
Other  oral  pathology  procedu  .... 

Unspecified  diagnostic  proce 

Dental  prophylaxis  adult  

Dental  prophylaxis  child 

Topical  fluor  w  prophy  child 

Topical  fluor  w/o  prophy  chi 

Topical  fluor  w/o  prophy  adu  

Topical  fluoride  w/  prophy  a  

Nutri  counsel-control  caries  

Tobacco  counseling  

Oral  hygiene  instruction  

Dental  sealant  per  tooth  

Space  maintainer  fxd  unilat  

Fixed  bilat  space  maintainer 

Remove  unilat  space  maintain  ... 

Remove  bilat  space  maintain  

Recement  space  maintainer  

Amalgam  one  surface  permanen 


APO 


9111 
9112 
9113 
9116 
9120 
9121 
9200 
9201 
9202 
9203 
9204 
9205 
9503 
1557 
1555 
1552 


0330 


Relative 
weight 


0330 
0330 
0330 
0330 
0330 
0330 
0330 


0330 

0330 
0330 
0330 
0330 
0330 
0330 


0330 
0330 
0330 
0330 
0330 


Paynftent 
rate 


7.9288 
2.1253 


1.1560 


0.5609 


0.5609 
0.5609 
0.5609 
0.5609 
0.5609 
0.5609 
0.5609 


0.5609 

6.5609 
0.5609 
0.5609 
0.5609 
0.5609 
0.5609 


0.5609 
0.5609 
0.5609 
0.5609 
0.5609 


$397.81 

$148.20 

$22.80 

$45.31 

$175.16 

$14.25 

$1,135.25 

$430.45 

$115.38 

$142.50 

$41.56 

$94.46 

$62.76 

$1,850.00 

$1,650.00 

$1,350.00 


$30.45 


$30.45 
$30.45 
$30.45 
$30.45 
$30.45 
$30.45 
$30.45 


$30.45 


$30.45 
$30.45 
$30.45 
$30.45 
$30.45 
$30.45 


$30.45 

$30.45 
$30.45 
$30.45 
$30.45 


National 
unadjusted 
copayment 


$6.09 


$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 


Minimum 
unadjusted 
copayment 


$6.09 


$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 


$6.09 
$6.09 
$6.09 
$6.09 
$6.09 


$59.46 

$22.15 

$3.41 

$6.77 

$26.18 

$2.13 

$169  69 

$86.09 

$23.08 

$21.30 

$6.21 

$14.12 

$12.55 

$370.00 

$330.00 

$270.00 


$6.09 


$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 


$6.09 


$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 


$6.09 
$6.09 
$6.09 
$6.09 
$6.09 


CRT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  ApplicatMe  FARS/DFARS  Appty 
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CPT/ 
HCPCS 

St 
indi 

ItUS 

ator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

D2150  

E  ... 
E  ... 
E  ... 
E  ... 
E  ... 
E  . . 
E  ... 
E  ... 
E  ... 
E  ... 
E  ... 
E  .... 
E  . . 
E  .... 
E  ... 
E  .... 
E  .... 
E  .... 
E  .... 
F 

Amalgam  two  surfaces  permane  

Amalgam  three  surfaces  perma  

Amalgam  4  or  >  surfaces  perm  

Resin  one  surface-anterior  



D2160  

D2161  

D2330  

D2331  

Resin  two  surfaces-anterior 

D2332  

Resin  three  surfaces-anterio 

D2335  

Resin  4/>  surf  or  w  incis  an 

D2390  

Ant  resin-based  cmpst  crown  

D2391   

Post  1  srfc  reslnbased  cmpst  

D2392  

Post  2  srfc  reslnbased  cmpst  

D2393  

Post  3  srfc  reslnbased  cmpst  

D2394  

Post  >=4srfc  resinbase  cmpst  

D2410  

Dental  gold  toil  one  surface 

02420  

Dental  gold  toll  two  surface  

D2430  

Dental  gold  foil  three  surfa  

D2510  •. 

Dental  Inlay  metallc  1  surf  

02520 

'^ 

Dental  inlay  metallic  2  surf  

02530  

Dental  inlay  metl  3/more  sur 

02542  

Dental  onlay  metallic  2  surf  

D2543  

Dental  onlay  metallic  3  surf  

»>• 

02544  

F 

Dental  onlay  metl  4/more  sur  

Inlay  porcelain/ceramic  1  su  

Inlay  porcelain/ceramic  2  su  

Dental  onlay  pore  3/more  sur  

Dental  onlay  porcelin  2  surf 

02610  

F 

' 

02620  

F 

D2630  

F 

D2642  

F 

02643  

F 

Dental  onlay  porcelin  3  surf 

02644  

E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E'.... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 
E  .... 

Dental  onlay  pore  4/more  sur  

Inlay  composite/resin  one  su  

02650  ...... 

02651  

Inlay  composite/resin  two  su  

02652  

■. 

Dental  inlay  resin  3/mre  sur 

Dental  onlay  resin  2  surface 

02662  

D2663  

Dental  onlay  resin  3  surface 

02664  

Dental  onlay  resin  4/mre  sur  

Crown  resin  laboratory 

Crown  resin  w/  high  noble  me  

02710  

02720  

02721  

Crown  resin  w/  base  metal  

02722  

Crown  resin  w/  noble  metal  

02740  

Crown  p)orcelain/ceramlc  subs 

02750  

Crown  porcelain  w/  h  noble  m  

Crown  porcelain  fused  base  m 

Crown  porcelain  w/  noble  met  

D2751  

i 

D2752  

D2780  

Crown  3/4  cast  hi  noble  met 

02781  

Crown  3/4  cast  base  metal 

02782  

Crown  3/4  cast  noble  metal 

02783  

Crown  3/4  porcelain/ceramic  

02790  

Crown  full  cast  high  noble  m  

Crown  full  cast  base  metal  

D2791  

02792  

Crown  full  cast  noble  metal  

• 

D2799  

Provisional  crown  

Dental  recement  inlay  

D2910  

02920  

Dental  recement  crown 

Prefab  stniss  steel  cnivn  pri  

Prefab  stniss  steel  crown  pis  

Prefabricated  resin  crown  

02930  

02931  

02932  

02933  

Prefab  stainless  steel  crown 

Dental  sedative  filling 

D2940  

02950  

Core  build-up  inci  any  pins 

02951  

Tooth  pin  retention 

Post  and  core  cast  +  crown 

02952  

02953  

Each  addtnl  cast  post  

02954  

Prefab  post/core  +  crown 

' V 

02955  

Post  removal  

02957  

Each  addtnl  prefab  post 

02960  

Laminate  labial  veneer 

Lab  labial  veneer  resin  

02961  

D2962  

Lab  labial  veneer  porcelain 

-   CPT  codes  a 
Copyright  An 

nddesc 
lencan  C 

ptions  only  are  copyright  American  Medical  Assoctation.  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
ental  Assoctation  All  rights  reserved 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 
indicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

!      Minimum 
i    unadjusted 
copayment 

D2970  

S  

e 

S 

E  

Temporary-  fractured  tooth  

Crown  repair  

Dental  unspec  restorative  pr 

Pulp  cap  direct  

0330 
0330 

()33b 
0330 

0330 

0330 
0330 

0330 
0330 
0330 
0330 

0330 
0330 

0.5609 

$30.45 

$6.09 

D2980  

$6.09 

D2999  

D3110  

0.5609 

$30.45 

$6.09 

$6.09 

D3120  

E  

Pulp  cap  indirect 

Therapeutic  pulpotomy  

- 

D3220  

E  

D3221  

E 

Gross  pulpal  debridement 

D3230  

E  

E  

E  

Pulpal  therapy  anterior  prim  

Pulpal  therapy  posterior  pri 

~" 

D3240  

D3310  

•  ■• 

Anterior 

D3320  

E  

Root  canal  therapy  2  canals 

D3330  

E  

- 

Root  canal  therapy  3  canals 

D3331  

E  

Non-surg  tx  root  canal  obs  

D3332  

E  

E  

Incomplete  endodontic  tx 

D3333  

Intemal  root  repair  

Retreat  root  canal  anterior 

D3346  

E  

E  

E  

E  

E  

E  

E  

E 

E  

E  

E 

E  

S  

E  

E  

E  

M 

D3347  

Retreat  root  canal  bicuspid 

D3348  

Retreat  root  canal  molar 

D3351  

Apexification/recalc  initial  

D3352  

Apexification/recalc  interim  

J 

D3353  

Apexification/recalc  final  

D3410  

Apicoect/perirad  surg  anter 

D3421  

Root  surgery  bicuspid  

D3425  

Root  surgery  molar  

Root  surgery  ea  add  root 

D3426  

D3430  

Retrograde  filling  

D3450  

Root  amputation 

D3460  

Endodontic  endosseous  implan 

Intentional  replantation 

0.5609 

$30.45 

$6.09 

$6.09 

D3470  

D3910  

lsolatk)n-  tooth  w  mbb  dam 

D3920  

Tooth  splitting 

D3950  

E  

; 

Canal  prep/fitting  of  dowel  

D3999  

S  

Endodontic  procedure 

Gingivectomy/plasty  per  quad  

0.5609 

$30.45 

$6.09 

$6.09 

D4210  

E  

E  

D4211  

Gingivectomy/plasty  per  toot  

D4240  

E  

E  -■ 

E  

E 

S  

E  

8  

S  

E  

E  

E  

S  

S  

S  

S  

E  

E  

E 

E  

E  

E  

E  

S  

S  

E  

E  

E  

E  

E  

1 :::::::: 

Gingival  flap  proc  w/  planin  

Gngvl  flap  w  rootplan  1-3  th  

- 

D4241  

D4245  

Apically  positioned  flap  

D4249  

Crown  lengthen  hard  tissue 

. 

D4260  

D4261  

Osseous  surgery  per  quadrant 

Osseous  surgl-3teethperquad 

0.5609 

$30.45 

$6.09 

$6!b9 

D4263  

Bone  replce  graft  first  site 

0.5609 
0.5609 

$30.45 
$30.45 

$6.09 
$6.09 

$6.09 

$6.09 

D4264  

Bone  reolce  oraft  each  add 

D4265  

Bio  mtris  to  aid  soft/os  reg 

Guided  tiss  regen  resorble  

D4266  

D4267  

Guided  tiss  regen  nonresort)  

D4268  

D4270  

Surgical  revision  procedure  

Pedicle  soft  tissue  graft  pr 

Free  soft  tissue  graft  proc 

Sut)eplthelial  tissue  graft 

0.5609 
0.5609 
0.5609 
0.5609 

$30.45 
$30.45 
$30  45 
$30.45 

$6.09 
$6.09 
$6.09 
$6.09 

$6.09 
$6.09 
$6.09 
$6.09 

D4271  

D4273  

D4274  

Distal/proximal  wedge  proc 

D4275  

Soft  tissue  allograft  

D4276  

Con  tissue  w  dble  ped  graft 

D4320  

Provision  spint  intracoronal 

Provisional  splint  extracoro 

04321  

D4341  

Periodontal  scaling  &  root 

Periodontal  scaling  1-3teeth  

D4342  

04355  

Full  mouth  debridement  

Localized  chemo  delivery  

Periodontal  maint  procedures 

0.5609 
0.5609 

$30.45 
$30.45 

$6.09 
$6.09 

$6.09 
$6.09 

D4381  

04910  

D4920  

Unscheduled  dressing  change  

Unspecified  periodontal  proc  

Dentures  complete  maxillary  

Dentures  complete  mandible  

D4999  

D5110  

....b 

D5120  

D5130  

Dentures  immediat  maxillary 

D5140  

Dentures  immediat  mandible  

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  Al  Rights  Resen«d.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  All  rights  reserved. 
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CPT/ 
HCPCS 


Sti  tus 
indK  ator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


D5211 

D5212 

D5213 

D5214 

D5281 

D5410 

D5411 

D5421 

D5422 

D5510 

D5520 

D5610 

D5620 

D5630 

D5640 

D5650 

D5660 

D5670 

D5671 

D5710 

D5711 

D5720 

D5721 

D5730 

D5731 

D5740 

D5741 

D5750 

D5751 

D5760 

D5761 

D5810 

D5811 

D5820 

D5821 

D5850 

D5851 

D5860 

D5861 

D5862 

D5867 

D5875 

D5899 

D5911 

D5912 

D5913 

D5914 

D5915 

D5916 

D5919 

D5922 

D5923 

D5924 

D5925 

D5926 

D5927 

D5928 

D5929 

D5931 

D5932 

D5933 

D5934 

D5935 

D5936 

D5937 

D5951 


E  ... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  ... 

E  .... 

E  .. 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .., 

8  .... 

S  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  .... 

E  

E  .... 

E  .... 

E  .... 

E  .... 

E  

E  .... 


Dentures  maxiN  part  resin 

Dentures  mand  part  resin  

Dentures  maxill  part  metal 

Dentures  mandibi  part  metai  . 

Renwvable  partial  denture 

Dentures  adjust  cmpit  maxU  .. 
Dentures  adjust  cmpit  mand  .. 
Dentures  adjust  part  maxill  .... 
Dentures  adjust  part  mandbl  . 
Dentur  repr  broken  compi  bas 
Replace  denture  teeth  compit 

Dentures  repair  resin  base  

Rep  part  denture  cast  frame  .., 

Rep  partial  denture  clasp 

Replace  part  denture  teeth  

Add  tooth  to  partial  denture  .... 
Add  clasp  to  partial  denture  .... 
Repic  tth&acric  on  mtl  frmwk  .. 

Repic  tth&acrIc  mandibular 

Dentures  rebase  cmpit  maxil  . 
Dentures  rebase  cmpit  mand  . 
Dentures  rebase  part  maxill  .... 
Dentures  rebase  part  mandbl  . 
Denture  rein  cmpit  maxil  ch  .... 
Denture  r^ln  cmpit  mand  chr  .. 

Denture  rein  part  maxil  chr  

Denture  rein  part  mand  chr  .... 
Denture  rein  cmpit  max  lab  .... 
Denture  rein  cmpit  mand  lab  .. 

Denture  rein  part  maxil  lab  

Denture  rein  part  mand  lab 

Denture  interm  cmpit  maxill  .... 
Denture  interm  cmpit  mandbl  . 

Denture  interm  part  maxill  

Denture  interm  part  mandbl  .... 

Denture  tiss  conditn  maxill 

Denture  tiss  condtin  mandbl  ... 

Overdenture  complete  

Overdenture  partial  

Precision  attachment  

Replacement  of  precision  at!  .. 

Prosthesis  modification  

Removable  prosthodontic  proc 

Facial  moulage  sectional  

Facial  moulage  complete 

Nasal  prosthesis  

Auricular  prosthesis  

Orbital  prosthesis  

Ocular  prosthesis  

Facial  prosthesis  

Nasal  septal  prosthesis 

Ocular  prosthesis  interim  ........ 

Cranial  prosthesis  

Facial  augmentation  implant  ... 
Replacement  nasal  prosthesis 

Auricular  replacement  

Orbital  replacement 

Facial  replacement 

Surgical  obturator 

Postsurgical  obturator  *.. 

Refitting  of  obturator  

Mandibular  flange  prosthesis  .. 

Mandibular  denture  prosth 

Temp  obturator  prostfiesis 

Trismus  appliance 

Feeding  aid  


0330 
0330 


0.5609 
0.5609 


$30.45 
$30.45 


$6.09 
$6.09 


$6.09 
$6.09 


OPT  codes  and  I 
Copyright  American 


descr  ptions 


Csntal 


only  are  copyright  American  Medical  Association.  AM  Rights  Reserved  AppticalMe  FARS/Of  ARS  Apply. 
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ADDENDUM  B.    Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 

indicator 

Condition 

Description 

APC 

Relative        Payment 
weight             rate 

i 

1       National       |      Minimum 
i     unadjusted         unadjusted 
1     copayment         copayment 

D5952  

E  

E 

E  

E  

E  

E  

E  

E  

S  

S  

S 

E  

S  

E  

E  

E  

E  

E  

E  „ 

E  .'. 

E  

E  .- 

E  

E  

E  

E  

E  

Pediatric  speech  aid  

• 

0330 
0330 
0330 

0330 

D5953  

Adult  speech  aid  : 

D5954  

Superimposed  prosthesis  

D5955  

Palatal  lift  prosthesis 

Intraoral  con  def  inter  pit 

D5958  

D5959  

Intraoral  con  def  mod  palat 

Modify  speech  aid  prosthesis  

D5960  

- 

-y 

D5982  

Surgical  stent : 

D5983  

Radiation  applicator  

0.5609 
0.5609 
0.5609 

$30.45 
$30.45 
$30.45 

$6.09 
$6.09 
$6.09 

$6  09 
$6.09 
$6.09 

D5984  

Radiation  shield  

D5985  

Radiation  cone  locator 

Fluoride  applicator 

D5986  

D5987  

Commissure  splint  

0.5609 

$30.45 

$6.09 

$6.09 

D5988  

Surgical  splint 

D5999  

Maxillofacial  prosthesis  

D6010  

Odontics  endosteal  implant  

Odontics  abiutment  placement 

D6020  

D6040  

Odontics  eposteal  implant  

D6050  

Odontics  transosteal  impint  

Implnt/abtmnf  spprt  remv  dnt 

Implnt/abtmnt  spprt  remvprti  

D6053  

D6054  

D6055  

Implant  connecting  bar  

D6056  

Prefabricated  abutment 

D6057  

Custom  abutment 

D6058  

Abutment  supported  crown 

Abutment  supported  mtl  crown 

Abutment  supported  mtl  crown 

Abutment  supported  mtl  crown 

Abutment  supported  mtl  crown 

Abutment  supported  mtl  crown 

Abutment  supported  mtl  crown 

Implant  supported  crown  

Implant  supported  mtl  crown  

Implant  supported  mtl  crown  

Abutment  supported  retainer  

D6059  

D6060  

D6061  

E 

E  

E  

E  

E  

E  

E .; 

E  

E  

E  

E  

E  

D6062  

D6063  

- 

D6064  ...... 

D6G65  

D6066  

•       - 

D6067  

D6068  

D6069  

Abutment  supported  retainer  

D6070  

Abutment  supported  retainer  

D6071  

Abutment  supported  retainer  

D6072  

Abutment  supported  retainer  

D6073  

E  

E  

E  

E  

E  

E  

E  

Abutment  supported  retainer  

D6074  

Abutment  supported  retainer  

Implant  supported  retainer 

Implant  supported  retainer 

D6075  

D6076  

D6077  

Implant  supported  retainer 

D6078  

Implnt/abut  suprtd  fixd  dent  

D6079  ...... 

Implnt/abut  suprtd  fixd  dent  

^■" 

D6080  

E  

Implant  maintenance 

D6090  

E 

Repair  implant 

Odontics  repr  abutment  ...: 

D6095  

E  

D6100  

E  

E 

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

Removal  of  implant  

D6199  

Implant  procedure  

D6210  

Prosthodont  high  noble  metal 

i 

D6211  

Bridge  base  metal  cast  

D6212  

Bridge  noble  metal  cast  

D6240  

Bridge  porcelain  high  noble  

D6241  

Bridge  porcelain  base  metal  

D6242  

Bridge  porcelain  nobel  metal  

D6245  

Bridge  porcelain/ceramic  

D6250  

Bridge  resin  w/high  noble  

D6251  

Bridge  resin  base  metal 

D6252  

Bridge  resin  w/noble  metal  

D6253  

Provisional  pontic 

D6545  

Dental  retainr  cast  metl 

D6548  

Porcelain/ceramic  retainer  

D6600  

Porcelain/ceramic  inlay  2srf 

- 

D6601  



Porc/ceram  inlay  >=  3  surtac 

OPT  codes  and  descnpSons  only  are  copyright  Anierican  Medical  Association.  All  Rights  Resenred.  Applicable  FARSfl3FARS  Apply. 
Copyright  Amencan  Dental  Association  All  rights  reserved. 
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Addendum 

B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 

HCPCS 

ir 

itatus 

dicator 

Condition 

Description 

apc 

Relative 

weight 

Payment 

rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

D6602  

E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 
E 

E  . 
E  , 
E 

E  , 
E  , 
E 

E  . 
E  . 
.E  . 
E 

E  . 
E  . 
E  . 
E  . 
S  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
S  . 
S 

s  . 
s . 
s  . 
s . 
s . 
s  . 
s  . 
s  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
S  . 
E  . 
E  . 
E  . 

- 

Cst  hgh  nble  mtl  inlay  2  srf 





0330 

0330 
0330 
0330 
0330 
0330 
0330 
0330 
0330 
0330 
0330 

0330 

D6603  

Cst  hgh  nble  mtl  inlay  >=3sr 

Cst  bse  mtl  inlay  2  surfaces  

* 

D6604  

D6605  

Cst  bse  mtl  inlay  >-  3  surfa  

D6606  

Cast  noble  metal  inlay  2  sur 

Cst  noble  mtl  inlay  >=3  surf 

D6607  

D6608  

Onlay  porc/cnnc  2  surfaces 

D6609  

Onlay  porc/cnnc  >=3  surfaces  ...; 

D6610  ...:.. 

Onlay  cst  hgh  nbl  mtl  2  srfc 

D6611  

Onlay  cst  hgh  nbl  mtl  >=3srf  

Onlay  cst  base  mtl  2  surface 

D6612  

D6613  

Onlay  cst  base  mtl  >=3  surfa  

D6614  

Onlay  cst  nbl  mtl  2  surfaces  

06615  

Onlay  cst  nbl  mtl  >=3  surfac 

D6720  

Retain  crown  resin  w  hi  nble  

- 

D6721  

Crown  resin  w/base  metal  

D6722  

Crown  resin  w/noble  metal  

D6740  

Crown  porcelain/ceramic  

• 

D6750  

Crown  porcelain  high  noble  

Crown  porcelain  base  metal  

D6751  

D6752  

Crown  porcelain  noble  metal 

D6780  

Crown  3/4  high  noble  metal 

.. 

D6781  

Crown  3/4  cast  based  metal 

D6782  

Crown  3/4  cast  noble  metal  

D6783  

Crown  3/4  porcelain/ceramic  

Crown  full  high  noble  metal  

D6790  

D6791  

Crown  full  base  metal  cast  

D6792  

Crown  full  noble  metal  cast  

D6793  

Provisional  retainer  crown  

Dental  connector  bar  

D6920  

.      0.5609 

$30.45 

$6.09 

$6  09 

D6930  

Dental  recement  bridge  

Stress  breaker 

D6940  

D6950  

Precision  attachment  

Post  &  core  plus  retainer 

D6970  

D6971  

Cast  post  bridge  retainer  

Prefab  post  &  core  plus  reta 

Core  build  up  for  retainer 

D6972  

D6973  

D6975  

Coping  metal  

Each  addtnl  cast  post  

Each  addtl  prefab  post 

D6976  

D6977  

D6980  

Bridge  repair  

D6985  

Pediatric  partial  denture  fx 

D6999  

Fixed  prosthodontic  proc  

Coronal  remnants  deciduous  t 

Extraction  erupted  tooth/exr 

Rem  imp  tooth  w  mucoper  ftp    . 

D7111  

0.5609 
0.5609 
0.5609 
0.5609 
0.5609 
0.5609 
0.5609 
0.5609 
0.5609 
0.5609 

$30.45 
$30.45 
$30.45 
$30.45 
$30.45 
$30.45 
$30.45 
$30.45 
$30.45 
$30.45 

$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 
$6.09 

$6  09 

D7140  

$6  09 

4D7210  

$6  09 

D7220  

jmoact  tooth  remov  soft  tiss 

$6  09 

D7230  

Impact  tooth  remov  part  bony 

$6  09 

D7240  

Impact  tooth  remov  comp  bony  

Impact  tooth  rem  bony  w/comp  

Tooth  root  removal 

$6  09 

D7241  

$6  09 

D7250  

$6  09 

D7260  ...... 

Oral  antral  fistula  closure 

Primary  closure  sinus  pert 

Tooth  reimplantation  

$6  09 

D7261  

$6  09 

D7270  

D7272  

Tooth  transplantation  

D7280  

Exposure  impact  tooth  orthod 

D7281  

Exposure  tooth  aid  eruption 

Mobilize  erupted/malpos  toot 

D7282  

D7285  

Biopsy  of  oral  tissue  hard  

D7286  

, 

Biopsy  of  oral  tissue  soft  

D7287  

Cytology  sample  collection  

D7290  ...... 

Repositioning  of  teeth  

D7291  

Transseptal  fiberotomy     ... 

0.5609 

$30.45 

$6.09 

$6  09 

D7310  

Alveoplasty  w/  extraction  ...„ 

Alveoplasty  w/o  extraction  

D7320  

D7340  

Vestibuloolastv  ridoe  extens  

'~       '      ■^ 

5 

CPT  codes  a 
Copyngm  At 

node 
neoca 

cnptions  only  are  copynght  American  Medical  Association.  All  Rights  Hesened  App 
1  Dental  Association.  All  nghts  resen/ed. 

icatile  FARS/DFARS  App^ 

• 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004^-Continued 


CPT/ 
HCPCS 


D7350 
0741 0 
D7411 
D7412 
D7413 
D7414 
D7415 
D7440 
D7441 
D7450 
D7451 
D7460 
D7461 
D7465 
D7471  , 
D7472  . 
D7473  . 
D7485  . 
D7490  . 
D7510  . 
D7520  . 
D7530  . 
D7540  . 
D7550  . 
D7560  . 
D7610  . 
D7620  . 
D7630  . 
D7640  . 
D7650  . 
D7660  . 
D7670  . 
D7671  . 
D7680  . 
D7710  . 
D7720  . 

D7730  . 

D7740  .. 

D7750  .. 

D7760  .. 

D7770  .. 

D7771  .. 

D7780  .. 

D7810  .. 

D7820  .. 

D7830  .. 

D7840  .. 

D7850  .. 

D7852  .. 

D7B54  .. 

D7856  .. 

D7858  .. 

D7860  .. 

D7865  .. 

D7870  .. 

D7871  .. 

D7872  .. 

D7873  .. 

D7874  .. 

D7875  .. 

D7876  ... 

D7877  ... 

D7880  ... 

D7899  ... 

D7910  ... 

D7911  ... 


Status 
indicator 


E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E  , 

E  , 

E  , 

E  . 

E  . 

E  . 

E  . 

E-. 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  . 

E  ., 

E  . 

E  ., 

E  . 

E  ., 

E  .. 

E  ., 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .., 

E  ... 

E  ... 

E  ... 

E  ... 


Condition 


Description 


Vestibuioplasty  exten  graft 

Rad  exc  lesion  up  to  1.25  cm  ... 

Excision  benign  lesion>1.25c  .:. 

Excision  benign  lesion  compi  ... 

Excision  malig  lesion<=  1.25c  ... 

Excision  malig  lesiorol  .25cm  ... 

Excision  malig  les  complicat 

Malig  tumor  exc  to  1.25  cm  

Malig  tumor  >  1.25  cm 

Rem  odontogen  cyst  to  1 .25cm 

Rem  odontogen  cyst  >  1 .25  cm 

Rem  nonodonto  cyst  to  1 .25cm 

Rem  nonodonto  cyst  >  1 .25  cm 

Lesion  destruction 

Rem  exostosis  any  site 

Removal  of  torus  palatinus  

Remove  tonjs  mandibularis  

Surg  reduct  osseoustuberosit  .... 

Mandible  resection 

I&d  absc  intraoral  soft  tiss  

I&d  abscess  extraoral  

Removal  fb  skin/areolar  tiss  

Removal  of  fb  reaction 

Removal  of  sloughed  off  bone  ... 

Maxillary  sinusotomy 

Maxilla  open  reduct  simple  

CIsd  reduct  simpi  maxilla  fx 

Open  red  simpI  mandible  fx 

CIsd  red  simpI  mandible  fx  

Open  red  simp  malar/zygom  fx  . 

CIsd  red  simp  malar/zygom  fx  ... 

Closd  rductn  splint  alveolus 

Alveolus  open  reduction  

Reduct  simple  facial  bone  fx  

Maxilla  open  reduct  compound  ... 

CIsd  reduct  compd  maxilla  fx  

Open  reduct  compd  mandble  fx  . 

CIsd  reduct  compd  mandble  fx  ... 

Open  red  comp  malar/zygma  fx  . 

CIsd  red  comp  malar/zygma  fx  ... 
Open  reduc  compd  alveolus  fx  ... 
Alveolus  cIsd  reduc  stbiz  te 

Reduct  compnd  facial  bone  fx  .... 

Tmj  open  reduct-dislocation 

Closed  tmp  manipulation  

Tmj  manipulation  under  anest  .... 

Removal  of  tmj  condyle  

Tmj  meniscectomy  

Tmj  repair  of  joint  disc  

Tmj  excisn  of  joint  membrane  .... 

Tmj  cutting  of  a  muscle  

Tmj  reconstruction  

Tmj  cutting  into  joint 

Tmj  reshaping  components  

Tmj  aspiration  joint  fluid 

Lysis  +  lavage  w  catheters  

Tmj  diagnostic  arthroscopy 

Tmj  arthroscopy  lysis  adhesn  

Tmj  arthroscopy  disc  reposit 

Tmj  arthroscopy  synovectomy  

Tmj  arthroscopy  discectomy  

Tmj  arthroscopy  debridement 

Occlusal  orthotic  appliance 

Tmj  unspecified  therapy 

Dent  sutur  recent  wnd  to  5cm  

Dental  suture  wound  to  5  cm  


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
I    unadjusted 
copayment 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resen«d.  Applicabte  FARS/DFARS  Apply 
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Addendum  a— PAVMEhrr  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Stilus 
indi  ::ator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


D7912 
D7920 
D7940 
D7941 
D7943 
D7944 
D7945 
D7946 
D7947 
D7948 
D7949 
D7950 
D7955 
D7960 
D7970 
D7971 
D7972 
D7980 
D7981 
D7982 
D7983 
D7990 
D7991 
D7995 
D7996 
D7997 
D7999 
D8010 
D8020 
D8030 
D8040 
D8050 
D8060 
D8070 
D8080 
D8090 
D8210 
D8220 
D8660 
D8670 
D8680 
D8690 
D8691 
D8692 
D8999 
D9110 
D9210 
D9211 
D9212 
D9215 
D9220 
D9221 
D9230 
D9241 
D9242 
D9248 
D9310 
D9410 
D9420 
D9430 
D9440 
D9450 
D9610 
D9630 
09910 
D9911 


Suture  complicate  wnd  >  5  cm 

Dental  sl<ln  graft 

Reshaping  bone  orthognathic  . 

Bone  cutting  ramus  closed  

Cutting  ramus  open  w/grafl  .... 

Bone  cutting  segmented  

Bone  cutting  body  mandiUe  .... 

Reconstruction  maxilla  total 

Reconstruct  maxilla  segment  .. 
Reconstruct  midface  no  graft  ... 
Reconstruct  midface  w/graft  ... 

Mandible  graft  

Repair  maxillofacial  defects  

Frenulectomy/frenulotomy 

Excision  hyperplastic  tissue 

Excision  pericoronal  gingiva  .... 

Surg  redct  fibrous  tuberosit  

Sialolithotomy 

Excision  of  salivary  gland  

Sialodochoplasty  

Closure  of  salivary  fistula 

Emergency  tracheotomy  

Dental  coronoidectomy  

Synthetic  graft  facial  tiones  

Implant  mandible  for  augment  . 

Appliance  removal  

Oral  surgery  procedure 

Limited  dental  tx  primary  

Limited  dental  tx  transition 

Limited  dental  tx  adolescent  .... 

Limited  dental  tx  adult 

Intercep  dental  tx  primary  

Intercep  dental  tx  transitn  

Compre  dental  tx  transition 

Compre  dental  tx  adolescent  ... 

Compre  dental  tx  adult  

Orthodontic  rem  appliance  tx  ... 
Fixed  appliance  therapy  habt  .. 

Preorthodontic  tx  visit  

Periodic  orthodontc  tx  visit 

Orthodontic  retention  

Orthodontic  treatment  

Repair  ortho  appliance 

Replacement  retainer 

Orthodontic  procedure  

Tx  dental  pain  minor  proc 

Dent  anesthesia  w/o  surgery  ... 

Regional  block  anesthesia 

Trigeminal  block  anesthesia  .... 

Local  anesthesia 

General  anesthesia 

General  anesthesia  ea  ad  15m 

Analgesia  

Intravenous  sedation 

IV  sedation  ea  ad  30  m  

Sedation  (non-iv) 

Dental  consultation 

Dental  house  call  

Hospital  call 

Office  visit  during  hours 

Office  visit  after  hours  

Case  presentation  tx  plan 

Dent  therapeutic  drug  inject 

Other  drugs/medicaments 

Dent  appi  desensitizing  med  ... 
AppI  desensitizing  resin  


0330 


0.5609 


$30.45 


$6.09 


$6.09 


0330 


0.5609 


$30.45 


$6.09 


$6.09 


OPT  codes  and 
Copyiighl  American 


desc  iptionsc 


only  are  copyright  American  Medk^  Association.  AH  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
indicator 


D9920  

E  

D9930  

S  

D9940  

S  

D9941  

E  

D9950  

S  

D9951  

S  

D9952  

S  

D9970  

E  

D9971  

E  

D9972  

E  

D9973  

E  

D9974  

E  

D9999  

E  

E0100  

A  

E0105 

A  

E011D  

A  

EOlfl  

A  

E0112  

A  

E0113  

A  

E0114  

A  

E0116  

A  .„ 

E0117  

A  

E0130  

A  

E0135  

A  

E0141  

A  

E0142  

A  

E0143  

A  

E0144  

A  

E0145  

A  

E0146  

A  

E0147  

A  

E0148  

A  

E0149  

A  

E0153  

A  

E0154  

A  

E0155  

A  

E0156  

A  

E0157  

A  

E0158  

A  

E0159  

A  

E0160  

A. 

E0161  

A  

E0162  

A  

E0163  

A  

E0164  

A  

E0165  

A  

E0166  

A  

E0167  

A  

E0168  

A  

E0169  

A  

E0175  

A  

E0176  

A  

E0177  

A  

E0178  

A  

E0179  

A  

E0180  

A  

E0181  

A 

E0182  

A :.... 

E0184  

A  

E0185  

A  

E0186  

A  

E0187  

A  ..; 

E0188  

E  

E0189  

E  

E0191  

A  

E0192  

A  

Condition 


Description 


Behavior  management 

Treatment  of  complications 

Dental  occlusal  guard  

Fabrication  athletic  guard  

Occlusion  analysis  

Limited  occlusal  adjustment 

Complete  occlusal  adjustment  .. 

Enamel  mrcroabrasion  

Odontoplasty  1-2  teeth  

Extml  bleaching  per  arch , 

Exfml  bleaching  per  tooth , 

Intml  bleaching  per  tooth 

Adjunctive  procedure 

Cane  adjust/fixed  with  tip 

Cane  adjusffixed  quad/3  pro 

Crutch  forearm  pair 

Crutch  forearm  each 

Crutch  underarm  pair  wood  

Crutch  underarm  each  wood  

Crutch  underarm  pair  no  wood  .. 
Crutch  underarm  each  no  wood 
Underarm  springassist  crutch  .... 

Walker  rigid  adjust/fixed  ht  

Walker  folding  adjust/fixed 

Rigid  walker  wheeled  wo  seat  ... 

Walker  rigid  wheeled  with  se 

Walker  folding  wheeled  w/o  s  .... 

Enclosed  walker  w  rear  seat  

Walker  whied  seat/crutch  att  

Folding  walker  wheels  w  seat .... 

Walker  variable  wheel  resist 

Heavyduty  walker  no  wheels  

Heavy  duty  wheeled  walker 

Forearm  crutch  platform  atta  

Walker  platform  attachment 

Walker  wheel  attachment.pair  ... 

Walker  seat  attachment  

Walker  crutch  attachment  

Walker  leg  extenders  set  of4 

Brake  for  wheeled  walker  r 

Sitz  type  bath  or  equipment 

Sitz  bath/equipment  w/faucet 

Sitz  bath  chair 

Commode  chair  stationry  fxd 

Commode  chair  mobile  fixed  a  ... 

Commode  chair  stationry  det 

Commode  chair  mobile  detach  ... 

Commode  chair  pail  or  pan  

Heavyduty/wide  commoide  chair  . 

Seatlift  incorp  commodectiair  

Commode  chair  foot  rest  

Air  pressre  pad/cushion  nonp 

Water  press  pad/cushion  nonp  ... 
Gel  pressre  pad/cushion  nonp  .... 
Dry  pressre  pad/cushion  nonp  .... 
Press  pad  altemating  w  pump  .... 

Press  pad  altemating  w/  pum 

Pressure  pad  altemating  pum  .... 

Dry  pressure  mattress  

Gel  pressure  mattress  pad  

Air  pressure  mattress 

Water  pressure  mattress  

Synthetic  sheepskin  pad 

Lambswool  sheepskin  pad  

Protector  heel  or  elbow 

Pad  wheelchr  low  press/posit 


APC 


0330 
0330 

0330 
0330 
0330 


Relative 
weight 


0.5609 
0.5609 

o!5609 
0.5609 
0.5609 


Payment 
rate 


$30.45 
$30.45 


$30.45 
$30.45 
$30.45 


National 
unadjusted 
copayn)ent 


$6.09 
$6.09 


$6.09 
$6.09 
$6.09 


Minimum 
unadjusted 
copayment 


$6.09 
$6.09 


$6.09 
$6.09 
$6.09 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Ri^its  Reserved.  Appfcable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  nghts  reserved 
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Addendum 

B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

OKI/ 
HCPCS 

1 

tatus 
licator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National            Minimum 
unadjusted        unadjusted 
copayment         copayment 

E0193  

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
E  . 
A  . 
A  . 
A  . 
A  . 
E  . 
E  . 
A  . 
A  . 
A  . 
A  . 
E  . 
E  . 
E  . 
E  ., 
E  ., 
E  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  .. 
A  .. 
A  . 
E  .. 
A  .. 
A  .. 
E  .. 
E  .. 

Powered  air  flotation  bed 





E0194  

Air  tluidized  bed  

E0196  

Gel  pressure  mattress  

E0197  

Air  pressure  f)ad  for  mattres 

E0198  

Water  pressure  pad  for  mattr  

E0199  

Dry  pressure  pad  for  mattres 

E0200  

Heat  lamp  without  stand  

E0202  

Phototherapy  light  w/  photom  

E0203  

Therapeutic  lightbox  tabletp 

E0205  

Heat  lamp  with  stand  

E0210  

Electric  heat  pad  standard 

E0215  ...... 

Electric  heat  pad  moist  

* 

E0217  

Water  circ  heat  pad  w  pump  

Water  circ  cold  pad  w  pump 

Hot  water  bottle 

E0218  

E0220  

E0221   

J.... 

Infrared  heating  pad  system  

E0225  

Hydrocollalor  unit  

T 

E0230  

.: 

Ice  cap  or  collar  

Wound  wanning  device  

Warming  card  for  NWT 

E0231   

E0232  

E0235  

Paraffin  bath  unit  portable  

E0236  

Pump  for  water  circulating  p  

E0238  

Heat  pad  non-electric  moist 

E0239  

Hydrocollalor  unit  portable 

E0241   

Bath  tub  wall  rail  

E0242  

Bath  tub  rail  floor  

E0243  

Toilet  rail  

E0244  

Toilet  seat  raised  

E0245  

Tub  stool  or  bench  

Transfer  tub  rail  attachment 

E0246  

E0249  

Pad  water  circulating  heat  u  

Hosp  bed  fixed  ht  w/  mattres 

E0250  

-■■ 

E0251   

Hosp  bed  fixd  hi  w/o  mattres 

E0255  

Hospital  bed  var  ht  w/  mattr  

E0256  

Hospital  bed  var  hi  w/o  matt 

E0260  

Hosp  bed  semi-electr  w/  matt 

E0261   

Hosp  bed  semi-electr  w/o  mat ' 

E0265  

Hosp  bed  total  electr  w/  mat 

E0266  

Hosp  bed  total  elec  w/o  matt 

E0270  

Hospital  bed  institutional  t :. 

• 

E0271   

Mattress  innerspnng  

Mattress  foam  rubber 

E0272  

E0273  

Bed  board 

E0274  

Over-bed  table  

E0275  ..„.. 

A  .. 
A  .. 
A  .. 

J 

Bed  pan  standard  

Bed  pan  fracture  

Powered  pres-redu  air  mattrs 

E0276  

E0277  

E0280  

A  .. 

Bed  cradle 

E0290  

A  .. 
A  .. 

Hosp  bed  fx  ht  w/o  rails  w/m  

E0291   

Hosp  bed  fx  ht  w/o  rail  w/o 

E0292  ...... 

A  .. 

Hosp  t)ed  var  ht  w/o  rail  w/o 

E0293  

A  .. 

Hosp  bed  var  hi  w/o  rail  w/ 

E0294  

A  .. 

Hosp  bed  semi-elect  w/  mattr 

E0295  

A  .. 

Hosp  Ised  semi-elect  w/o  matt  

E0296  

A  .. 

Hosp  bed  total  elect  w/  matt 

E0297  ...... 

A  .. 

Hosp  bed  total  elect  w/o  mat 

E0305  

A  .. 
A  . 
E  .. 
A  .. 
A  .. 
A  .. 
E  .. 
E  .. 
E  .. 
A  .. 



Rails  bed  side  half  length  

Rails  bed  side  full  length  

Bed  accessory  brd/lbl/supprt  

E0310  

E0315  

E0316  

Bed  safety  enclosure  

E0325  

Urinal  male  jug-type 

• 

E0326  

Urinal  female  jug-type  

E0350  

Control  unit  Ijowel  system  

E0352  

Disposable  pack  w/bowel  syst 

E0370  

Air  elevator  for  heel  

E0371   

Nonoower  mattress  overfav 

nddM 
lericar 

' 

CPTcodesa 
Copyright  An 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 
indicator 

Condition 

Description                        APC 

Relative        Payment 
weight              rate 

National 
'    unadjustfKl 
j    copayment 

T 

Minimum 
unadjusted 
copayment 

E0372  

A  

A  

A  

E  

E  

A  

A  

E  

A  

E  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

E  

A  :.. 

A  

A  

A  

A  

A  

A  

A  

A  

A 

A  

A  

A  

A  

A  

A  

A  

Powered  air  mattress  overtay  

: 

E0373  

Nonpowered  pressure  mattress 

Stationary  compressed  gas  02  

Gas  system  stationary  compre 

Oxygen  system  gas  portaWe  

E0424  

E0425  

E0430  

E0431   

Portable  gaseous  02 

E0434  

Portable  liquid  02  

E0435  

Oxygen  system  liquid  portaW  

E0439  

Stationary  liquid  02  

" 

E0440  

Oxygen  system  liquid  station  

E0441   

Oxygen  contents,  gaseous  

Oxygen  contents,  liquid  

E0442  

E0443  

Portable  02  contents,  gas 

E0444  

Portable  02  contents,  liquid  

E0445  

Oximeter  non-invasive  

E0450  

Volume  vent  stationary/porta  

E0454  

Pressure  ventilator 

E0455  

Oxygen  tent  excl  croup/ped  t 

E0457  ...... 

Chest  shell  

E0459  

Chest  wrap 

• — • 

E0460  

Neg  press  vent  portabl/statn 

^ 

E0461   

Vol  vent  noninvasive  interta 

E0462  

Rocking  bed  w/  or  w/o  side  r 

Percussor  elect/pneum  home  m 

Intrpulmnry  percuss  vent  sys 

E0480  

E0481   

E0482  

Cough  stimulating  device 

Chest  compression  gen  system  , 

Non-elec  oscillatory  pep  dvc 

E0483  

E0484  

E0500  

Ippb  all  types 

E0550  

Humidif  extens  supple  w  ippb 

Humkjifier  for  use  w/  regula 

HumkJifier  supplemental  w/  i 

E0555  

E0560  

E0565  

Con^pressor  air  power  .source  

NelHjIizer  with  compression 

Aerosol  compressor  for  svneb  ...., 

E0570  

E0571   

E0572  

Aerosol  compressor  adjust  pr /. 

Ultrasonic  generator  w  svneb  

Nebulizer  ultrasonic  

E0574  

E0575  

« 

E0580  

Nebulizer  for  use  w/  regulat 

Nebulizer  w/  compressor  &  he  

Dispensing  fee  dme  neb  drug  

E0585  

E0590  

E0600  

Suction  pump  portab  hom  modi  

Conl  airway  pressure  devk:e  

E0601   

A  

E  

A  

A  

A  

A  

A  

A  

A  

N  

A  

A  

A  

A  

A :.... 

E  

A  

A  

A  

A  

A  

A  

A  

A  

E0602  

Manual  breast  pump  

Electric  breast  pump  

Hosp  grade  elec  breast  pump  

E0603  

E0604  

E0605  

Vaporizer  room  type  

Drainage  t>oard  postural  

E0606  

E0607  

Blood  glucose^monitor  home  

E0610  

Pacemaker  monitr  audible/vis 

Pacemaker  monitr  digital/vis 

E0615  

E0616  

Cardiac  event  recorder  

E0617  

Automatic  ext  defibrillator  

E0618  

Apnea  monitor 

r 

E0619  

Apnea  monitor  w  recorder  

Cap  bW  skin  piercing  laser  

E0620  

E0621   

Patient  lift  sling  or  seal  

E0625  

Patient  lift  bathroom  or  loi  

Seat  lift  incorp  litt-chair  

E0627  

E0628  

Seal  lift  for  pt  tum-electr , 

...;-.. 

E0629  

Seat  lift  for  pt  fum-non-el 

E0630  

Patient  lift  hydraulk: 

E0635  

Patient  lift  electric 

E0636  

PT  support  &  positk>ning  sys 

Pneuma  compresor  non-segment  

Pneum  compressor  segmental  

E0650  

E0651   1 

. 

OPT  codes  and  descnptions  only  are  copyright  Anierican  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
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Addendum 

3.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

if 

status 
rlicator 

Ck>ndi1k)n 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
j    copayment 

E0652  

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
E 
A 
E 
A 
A 
A 

E  . 
A  . 
A  . 
E  . 
A  . 
A  . 
N  . 
N  . 
A  . 
E  . 
N  . 
N  . 
A  . 
A  . 
E  . 
E  . 
E  . 
A  . 
A  . 
A  . 
A  . 
N  . 
N  . 
A  . 
N  . 
N  . 
A  . 
N. 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 

Pneum  compres  w/cal  pressure  

Pneumatic  appliance  half  arm  

Pneumatic  appliance  full  leg 

Pneumatic  appliance  full  arm  

Pneumatic  appliance  half  leg 

Seg  pneumatic  appi  full  leg  

e 

E0655  

E0660  

E0665  

E0666  

E0667  

E0668  

Seg  pneumatic  appI  full  arm 

Seg  pneumatic  appli  half  leg  

E0669  

E0671   

Pressure  pneum  appI  full  leg 

E0672  

Pressure  pneum  appI  full  arm  

Pressure  pneum  appI  half  leg 

E0673  

E0691   

Uvl  pnl  2  sq  ft  or  less 

Uvl  sys  panel  4  ft  

- 

E0692  

E0693  

Uvl  sys  panel  6  ft  : 

E0694  

Uvl  md  cabinet  sys  6  ft  

E0700  

Safety  equipment  

E0701   

Helmet  w  face  guard  prefab  

E0710  

Restraints  any  type  

E0720  

Tens  two  lead  

E0730  

> 

Tens  four  lead  

E0731   

Conductive  garment  for  tens/  

E0740  

Incontinence  treatment  systm 

E0744  

Neuromuscular  stim  for  scoli  

E0745  

Neuromuscular  stim  for  shock  

E0746  

Electromyograph  biofeedback  

E0747  

Elec  osteogen  stim  not  spine  

Elec  osteogen  stim  spinal  

Elec  osteogen  stim  implanted 

E0748  

E0749  

E0752  

Neurostimulator  electrode  

E0754  

Pulsegenerator  pt  programmer 

Electronic  salivary  reflex  s  

Implantable  pulse  generator  

E0755  

E0756  

E0757  

Implantable  RF  receiver 

External  RF  transmitter 

E0758  

E0759  

Replace  rdfrquncy  transmittr 

E0760  

Osteogen  ultrasound  stimltor 

E0761   

Nontherm  electromgntc  device  

Nerve  stimulator  for  tx  n&v 

E0765  

E0776  

Iv  pole  

E0779  

Amb  infusion  pump  mechanical 

Mech  amb  infusion  pump  <8hrs  

Extemal  ambulatory  infus  pu  

Non-programble  infusion  pump  

Programmable  infusion  pump „ 

Ext  amb  infusn  pump  insulin  

E0780  

• 

E0781   

■ 

E0782  

E0783  

'•* 

E0784  

E0785  

Replacement  impi  pump  cathet 

Implantable  pump  replacement  

Parenteral  infusion  pump  sta  

E0786  

E0791   

E0830  

Ambulatory  traction  device  

*•;* 

E0840  

Tract  frame  attach  headboard  

E0850  

Traction  stand  free  standing  

E0855  

Cervical  traction  equipment  

Tract  equip  cervical  tract  

E0860  

E0870  

' 

Tract  frame  attach  footboard  

E0880  

Trac  stand  free  stand  extrem  

E0890  

Traction  frame  attach  pelvic  

E0900  

Trac  stand  free  stand  pelvic  

E0910  

Trapeze  bar  attached  to  bed  

E0920  

Fracture  frame  attached  to  b  

E0930  

Fracture  frame  tree  standing  

Exercise  device  passive  moti  

E0935  

E0940  

Trapeze  t)ar  free  standing  

E0941   

Gravity  assisted  traction  de  

E0942  

Cervical  head  hamess/halter 

E0943  

Cervical  pillow  

^ 

E0944  

Pelvic  belt/harness/boot 

nddv 
lencai 

CPTcodesa 
Copyright  An 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


E0945 
E0946 
E0947 
E0948 
E0950 
E0951 
E0952 
E0953 
E0954 
E0958 
E0959 
E0961 
E0962 
E0963 
E0964 
E0965 
E0966 
E0967 
E0968 
E0969 
E0970 
E0971 
E0972 
E0973 
E0974 
E0975 
E0976 
E0977 
E0978 
E0979 
E0980 
E0990 
E0991 
E0992 
E0993  . 
E0994  . 
E0995  . 
E0996  . 
E0997  . 
E0998  . 
E0999  . 
E1000  . 
E1001  . 
E1011  . 
E1012  . 
E1013  . 
E1014  . 
E1015  . 
E1016  . 
E1017  . 
E1018  . 
E1020  . 
E1025  . 
E1026  . 
E1027  . 
E1031  . 
E1035  . 
E1037  . 
E1038  . 
El 050  . 
E1060  . 
El 065  . 
E1066  . 
El 069  . 


Status 
indicator 


A 
A 
A 
A 

E 
E 
E 
E 
E 
A 
E 
E 
A 
A 
A 
A 
E 
E 
A 
E 
E 
E 
A 
E 
E 
E 
E 
E 
E 

E  , 
E 

E  . 
E  , 
E  , 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
E  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
E  . 
A  . 
A  . 
A  . 
A  . 
E  . 
E  . 
E  . 

E1070  I  A  . 

E1083  I  A  . 


Conditkxi 


Description 


Belt/harness  extremity  

Fracture  frame  dual  w  cross  ... 
Fracture  frame  attachmnts  pe 
Fracture  frame  attachmnts  ce  . 

Tray  

Loop  heel  

Loop  tie  

Pneumatic  tire  

Wheelchair  semi-pneumatic  ca 
Whichr  att-  conv  1  arm  drive  .. 

Amputee  adapter  

Wheelchair  brake  extension  ... 

Wheelchair  1  inch  cushion 

Wheelchair  2  inch  cushkjn 

Wheelchair  3  inch  cushion 

Wheelchair  4  inch  cushion 

Wheelchair  head  rest  extensi  . 

Wheelchair  hand  rims  

Wheelchair  commode  seat  

Wheelchair  narrowing  device  .. 
Wheelchair  no.  2  footplates  .... 
Wheelchair  anti-tipping  devi  .... 

Transfer  board  or  device  

Wheetehair  adjustabi  height  .... 

Wheelchair  grade-aid 

Wheelchair  reinforced  seat  u  .. 
Wheelchair  reinforced  back  u  . 

Wheelchair  ^edge  cushion  

Wheelchair  belt  w/alrplane  b  .. 

Wheelchair  belt  with  velcro 

Wheetahair  safety  vest 

Wheltehair  elevating  leg  res  .... 

Wheelchair  upholstry  seat  

Wheelchair  solid  seat  insert 

Wheelchair  back  upholstery 

Wheelchair  arm  rest 

Wheelchair  calf  rest  

Wheelchair  tire  solid  

Wheelchair  caster  w/  a  fork  

Wheelchair  caster  w/o  a  fork  ... 
Wheetehr  pneumatk;  tire  w/wh  . 
Wheetehair  tire  pneumatic  ca  .. 

Wheelchair  wheel 

Ped  wc  modify  width  adjustm  .. 

Int  seat  sys  planar  ped  w/c 

Int  seat  sys  contour  ped  w/c  .... 

Reclining  back  add  ped  w/c 

Shock  absort)er  for  man  w/c  .... 
Shock  absorber  for  power  w/c  . 
HD  shck  absrbr  for  hd  man  wc 
HD  sfrck  absrber  for  hd  powwc 
Residual  limb  support  system  .. 
Pedwc  lat/thor  sup  nocontour  .. 
Pedwc  contoured  lat/tlior  sup  .. 

Ped  wc  lat/ant  support  

Rollabout  chair  with  casters 

Patient  transfer  system  

Transport  chair,  ped  size  

Transport  chair,  adult  size  

Whelchr  fxd  full  length  arms  .... 
Wheelchair  detachable  arms  ... 
Wheelchair  power  attachment  . 

Wheelchair  battery  charger 

Wheetehair  deep  cycle  batter  .. 
Wheelchair  detachable  foot  r  ... 
Hemi-wheetehair  fixed  arms  


APC 


Relative 
weight 


Payment 
rate 


Natk>nal 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


CPT  codes  and  descriptions  only  are  copyrigm  American  Medical  Association.  Ail  Rights  Reserved.  Applicat>le  FARS/DFARS  Apply. 
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ADDENDUM 

B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

'' 

Status 
dicator 

Concttion 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

E1084  

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
E  . 
E  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
E  .. 
A  .. 
A  .. 
A  .. 
A  .. 

Hemi-wheelchair  detachable  a  

Hemi-wheelchair  fixed  arms  

Hemi-wheelchair  detachable  a  

Wheelchair  lightwt  fixed  arm 

Wheelchair  lightweight  det  a 

Wheelchair  lightwt  fixed  arm 

Wheelchait  lightweight  det  a 

Wheelchair  youth  



Eioes  

E1086  

E1087  

E1088  

• 

E1t389  

E1090  ...... 

E1091  

E1092  

Wheelchair  wide  w/  leg  rests 

Wheelchair  wide  w/  foot  rest  

E1093  

E1100  

Whclir  s-recl  fxd  arm  leg  res  

Wheelchair  semi-red  detach  

E1110  

E1130  

Whichr  stand  fxd  ann  ft  rest  

E1140  

iK.< 

Wheelchair  standard  detach  a 

Wheelchair  standard  w/  leg  r 

Wheelchair  fixed  arms  

Manual  adult  wc  w  tiltinspac 

Whichr  ampu  fxd  arm  leg  rest  

Wheelchair  amputee  w/o  leg  r 

Wheelchair  amputee  detach  ar 

Wheelchair  amputee  w/  foot  r 

Wheelchair  amputee  w/  leg  re 

Wheelchair  amputee  heavy  dut 

Wheelchair  amputee  fixed  ami 

Whichr  moto  ful  arm  leg  rest  

Wheelchair  motorized  w/  det  

E1150  

E1160  

E1161  

...I 

El 170  

E1171   

E1172  

E1180  

E1190  

E1195  

E1200  

E1210  

E1211   

E1212  

Wheelchair  motorized  w  full 

Wheelchair  motorized  w/  det  

E1213  

* 

E1220  



Whichr  special  size/constrc  

E1221   

Wheelchair  spec  size  w  foot 

Wheelchair  spec  size  w/  leg  

E1222  

E1223  

Wheelchair  spec  size  w  foot 

V  ■■ 

E1224  

Wheelchair  spec  size  w/  leg  

E1225  

Wheelchair  spec  sz  semi-reel  

E1226  ...... 

Wheelchair  spec  sz  full-reel 

E1227  

Wheelchair  spec  sz  spec  ht  a  



E1228  

Wheelchair  spec  sz  spec  ht  b  

E1230  

Power  operated  vehicle  

E1231   

Rigid  ped  w/c  tilt-in-space 

E1232  

Folding  ped  wc  tilt-in-space  

E1233  

Rig  ped  wc  titnspc  w/o  seat 

E1234  

Fid  ped  wc  titnspc  w/o  seat  

E1235  

(•••• 

Rigid  ped  wc  adjustable 

Folding  ped  wc  adjustable 

E1236  

E1237  

Rgd  ped  wc  adjstaW  w/o  seat  

E1238  

Fid  ped  wc  adjstabi  w/o  seat  

E1240  

Whchr  litwt  det  arm  leg  rest 

E1250  

Wheelchair  lightwt  fixed  arm 

Wheelchair  lightwt  foot  rest  

' 

E1260  

E1270  

Wheelchair  lightweight  leg  r 

Whchr  h-duty  det  arm  leg  res 

Wheelchair  heavy  duty  fixed 

Wheelchair  hvy  duty  detach  a  

Wheelchair  heavy  duty  fixed 

E1280  

El  285  

. 

> 

E1290  

E1295  

'' 

E1296  

Wheelchair  special  seat  heig  

E1297  

Wheelchair  special  seat  dept 

E1298  

Wheelchair  spec  seat  depth/w 

Whiripool  portable  

E1300  

. 

E1310  

Whiripool  non-portable 

Repair  for  DME,  per  15  min  

Oxygen  supplies  regulator 

Oxygen  supplies  stand/rack 

Oxy  suppi  heater  for  netjuliz 

E1340  

E1353  

• 

E1355  

E1372  

A  .. 
A  .. 

E1390  

Oxygen  concentrator 

E1399  

A  .. 
A  .. 

Durable  medical  equipment  mi  

02/water  vaoor  enrich  w/heat 

E1405  

ndcte! 
ericar 

• 

CPTccxJesai 
Copyright  Am 

:nptions  only  are  copynght  American  Medical  Association.  A»  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply 
demal  AssociatKxi.  All  rights  reserved. 
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ADDENDUM  B.— PAYMENT  STATUS  BY  HCPCS  CODE  AND  RELATED  INFORMATION  CALENDAR  YEAR  2004— Continued 

CPT/ 
HCPCS 

Status 
Indicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

'      Minimum 
unadjusted 
copayment 

E1406  

A  

A  

A 

A  

02/water  vapor  enrich  w/o  he  

0355 

0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
0285 
OPWi 
0285 
0285 
0285 

E1500  

Centrifuge 

Kidney  dialysate  delivry  sys 

Heparin  infusion  pump _ 

Replacement  air  bubble  detec 

E1510  

E1520  

E1530  

A  

E1540  

A 

Replacement  pressure  alarm 

Bath  conductivity  meter  

Replace  blood  leak  detector  

E1550  

A  

E1560  

A  

A  

E1570  

Adjustable  chair  for  esrd  pt 

E1575  

A  

Transducer  protect/Ad  bar 



E1580  

A  

A  

A  

Unipuncture  control  system  

E1590  

Hemodialysis  machine  

E1592  

Auto  intern  peritoneal  dialy 

E1594  

A  

A  

A  '... 

Cycler  dialysis  machine  

Deli/install  chrg  hemo  equip  

E1600  

E1610  

Reverse  osmosis  h2o  pun  sys  

Deionizer  H20  puri  system 

E1615  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

L  

L  

K  

N  

S  

S  

S  

S  

S  

S  

S  

S  

S 

S  

S  

S 

S  

E1620  

Replacement  blood  pump 

' 

E1625  

Water  softenir>g  system  

< 

E1630  

Reciprocating  peritorieal  dia  

E1632  

Wearable  artificial  kidney 

Compact  travel  hemodialyzer  

E1635  

E1636  

Sortjent  cartridges  per  10  

E1637  

Hemostats  for  dialysis,  each 

Dialysis  scale  

Dialysis  equipment  noc 

Jaw  motkjn  rehab  system 

E1639  

E1699  

E1700  

i 

E1701   

RepI  cushions  for  jaw  motion  

E1702  

RepI  measr  scales  jaw  motion 

Adjust  ellxjw  ext/flex  device  

E1800  

E1801   ..'.... 

SPS  elbow  device 

■- 

E1802  

Adjst  forearm  pro/sup  clevk% 

E1805  

Adjust  wrist  ext/flex  device  

E1806  

SPS  wrist  devk»  

. 

E1810  

Adjust  knee  ext/flex  device 

i 

E1811   

SPS  knee  device  

E1815  

Adjust  ankle  ext/flex  device  

E1816  

:, 

SPS  ankle  device 

E1818  

SPS  forearm  device 

E1820  

Soft  interface  material 

E1821   

Replacement  interface  SPSD 

E1825  

Adjust  finger  ext/flex  devc 

E1830  

Adjust  toe  ext/flex  device 

- 

E1840  

Adj  shoulder  ext/flex  devk» 

E1902  

■ 

AAC  non-electronic  board 

E2090  

Gastric  suction  pump  hme  mdl 

Bid  glucose  monitor  w  voice 

E2100  

E2101   

Bid  glucose  monitor  w  lance 

Drawing  bkxxj  for  specimen  

Admin  influenza  virus  vac 

G0001  

* 

G0008  

G0009  

Admin  pneumococcal  vaccine  .., 

Admin  hepatitis  b  vaccine 

Collagen  skin  test  kit 

G0010  

0.2667 

$14.48 

$2  90 

G0025  

. 

G0030  

PET  imaging  prev  PET  single  

PET  imaging  prev  PET  multple  

PET  follow  SPECT  78464  singI  

PET  follow  SPECT  78464  mult  

PET  follow  SPECT  76865  SingI 

PET  follow  SPECT  78465  mult  

PET  follow  comry  angio  sing  

PET  follow  comry  angio  mult 

PET  follow  myocard  pert  sing 

PET  follow  myocard  pert  mult  

PET  follow  stress  echo  singI 

PET  follow  stress  echo  mult  

PET  follow  ventriculoam  sina 

19.5044 
19.5044 
19.5044 
19.5044 
19.5044 
19.5044 
19.5044 
19.5044 
19.5044 
19.5044 
19.5044 
19.5044 
19.5044 

$1 ,058.87 
$1,058.87 
$1,058.87 
$1,058.87 
$1,058.87 
$1,058.87 
$1,058.87 
$1,058.87 
$1,058.87 
$1,058.87 
$1 ,058.87 
$1 ,058.87 
$1,058.87 

$409  56 

$409.56 

$409.56 

$409.56 

$409.56 

$409.56 

$409.56 

$409.56  • 

$409.56 

S409.56 

$409.56 

$409.56 

$409.56 

$211  77 

G0031  

$211.77 
$211.77 
$211  77 

G0032  

G0033  

G0034  

$211  77 

G0035  ...... 

$211.77 
$211  77 

G0036  

G0037  

$211  77 

G0038  

$211  77 

G0O39  

$211  77 

G0040  

$211  77 

G0041  

$211  77 

G0042  

$211  77 

OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  AH  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  resen/ed. 
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B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
if  dicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 

rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


G0043  ... 
G0044  .... 
G0045  .... 
G0046  .... 
00047  .... 
G0101  .... 
G0102  .... 
G0103  .... 
G0104  .... 
G0105  .... 
G0106  .... 
G0107  .... 
G0108  .... 
G0tO9  .... 
G0110  .... 
G0111  .... 
G0112  .... 
G0113  .... 
G0114  .... 
G0115  .... 

GD1 16  

G0117  

G01,18 

G0120  

G0121  

G0122  

GDI 23  

.  G0-'24  

G0125  

G0127  

G0128  

G0129  

G0130  

G0141  

GDI  43 

G0144  

G0145  

G0147  

G0148  

G0151  

G0152  

G0153 

G0154  

G0155  

GDI  56  

G0166  

G0167  

G0168  ...^. 

G0173  

GDI  75 

G0176  

G0177  

G0179  

G0180  

G0181  

G0182  

G0186  

G0202  

G0204  

G0206  

G0210  

G0211  

G0212  

G0213  

G0214  

G0215  


S 
S 
S 

s 
s 

V 
H 
A 
8 

T 

s 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
S 
S 
S 
T 

e 

A 
A 
S 

T 
E 
P 
X 

E 
A 
A 
A 
A 
A 
E  , 
E  , 
E  . 
E  , 
E  , 
E  . 
T  . 
E  . 
X 
S 
V  . 

p 
p  . 

E  . 
E  . 
E  . 
E  . 
T  . 
A  . 
S  . 
S  . 
S  . 
S  . 
S  . 
S  . 
S  . 
s  . 


pet  follow  ventriculogm  mult  .... 
PET  following  rest  ECG  singi  .... 

PET  following  rest  ECG  mult 

PET  follow  stress  ECG  singI  

PET  follow  stress  ECG  mult  

CA  screen;pelvic/breast  exam  ... 

Prostate  ca  screening;  dre 

Psa,  total  screening  , 

CA  screen;flexi  sigmoidscope 

Colorectal  scm;  hi  risk  ind  

Colon  CA  screen;barium  enema 

CA  screen;  fecal  blood  test  

Diab  manage  tm  per  indiv  

Diab  manage  tm  ind/group  

Nett  pulm-rehab  educ;  ind  

Nett  pulm-rehab  educ;  group 

Nett;nutrition  guid.  initial 

Netf;nutrition  guid.subseqnt  

Nett;  psychosocial  consult  

Nett;  psychological  testing  

Nett;  psychosocial  counsel  

Glaucoma  scm  hgh  risk  direc 

Glaucoma  scm  hgh  risk  direc 

Colon  ca  scm;  barium  enema  .... 

Colon  ca  scm  not  hi  rsk  ind 

Colon  ca  scm;  barium  enema  .... 

Screen  cervA/ag  thin  layer  

Screen  c/v  thin  layer  by  MD  

PET  img  WhBD  sgl  pulm  ring 

Trim  nail(s)  

CORF  skilled  nursing  service  

Partial  hosp  prog  service  

Single  energy  x-ray  study 

Scr  c/v  cyto.autosys  and  md  

Scr  dv  cyto,thinlayer,rescr 

Scr  c/v  cyto.thinlayer.rescr 

Scr  c/v  cyto.thinlayer.rescr 

Scr  c/v  cyto,  automated  sys  

Scrc/vcyto,  autosys,  rescr  

HHCP-serv  of  pt.ea  15  min  

HHCP-sen/  of  ot.ea  15  min  

HHCP-svs  of  s/1  path.ea  15mn  ... 

HHCP-svs  of  m,ea  15  min 

HHCP-svs  of  csw.ea  15  min 

HHCP-svs  of  aide.ea  15  min 

Extml  counterpulse,  per  tx  

Hyperbaric  oz  tx;no  md  reqrd  

Wound  closure  by  adhesive  

Stereo  radoisurgery, complete 

OPPS  Service.sched  team  conf  .. 

OPPS/PHP;activity  therapy 

OPPS/PHP;  train  &  educ  serv  

MD  recertification  HHA  PT  

MD  certification  HHA  patient  

Home  health  care  supervision  

Hospice  care  supervision 

Dstry  eye  lesn.fdr  vssi  tech  

Screeningmammographydigital  .... 
Diagnosticmammographydigital  ... 
Diagnosticmammographydigital  ... 

PET  img  whtxJ  ring  dxlung  ca  

PET  img  whbd  ring  init  lung  

PET  img  whbd  ring  restag  lun  

PET  img  whbd  ring  dx  colorec  .... 

PET  img  whbd  ring  init  coire  

PET  img  whbd  restag  col  


0285 
0285 
0285 
0285 
0285 
0600 


0159 
0158 
0157 


0230 
0230 
0157 
0158 


1516 
0009 


0033 
0260 


0678 

0340 
1528 
0602 
0033 
0033 


0235 

0669 
0669 
1516 
1516 
1516 
1516 
1516 
1516 


19.5044 
19.5044 
19.5044 
19.5044 
19.5044 
0.9376 


2.7168 
7.4187 
2.4771 


0.7379 
0.7379 
2.4771 
7.4187 


0.6597 

3.8397 
0.7845 


2.0622 

0.6232 

1.5603 
3.8397 
3.8397 


4.9900 

6.9111 
0.9111 


OPT  codes  and 
Copyright  America! 


de  criptkxts 


only  are  copyright  American  Medical  Associatior.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved. 


$1,058.87 
$1,058.87 
$1,058.87 
$1,058.87 
$1,058.87 
$50.90 


$147.49 
$402.75 
$134.48 


$40.06 

$40.06 

$134.48 

$402.75 


$1 .450.00 
$35.81 

$208.45 
$42.59 


$111.95 

$33.83 
$5,250.00 

$84.71 
$208.45 
$208.45 


$270.90 

$49.46 
$49.46 
$1,450.00 
$1,450.00 
$1,450.00 
$1,450.00 
$1,450.00 
$1 ,450.00 


$409.56 
$409.56 
$409.56 
$409.56 
$409.56 


$36.87 
$100.69 


$14.97 
$14.97 


$100.69 


$8.34 

$41^83 
$21.29 


$41.83 
$41.83 


$72.04 


$211.77 
$211.77 
$211.77 
$211.77 
$211.77 
$10.18 


$29.50 
$80.55 
$26.90 


$8.01 

$8.01 

$26.90 

$80.55 


$290.00 
$7.16 

$41.69 
$8.52 


$22.39 


$6.77 

$1,050.00 

$16.94 

$41.69 

$41.69 


$54.18 

$9.89 
$9.89 
$290.00 
$290.00 
$290.00 
$290.00 
$290.00 
$290.00 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


G0216 
G0217 
G0218 
G0219 
G0220 
G0221 
G0222 
G0223 
G0224 
G0225  . 
G0226  . 
G0227  . 
G0228  . 
G0229 . 
G0230  . 
G0231  . 
G0232  . 
G0233  . 
G0234  . 
G0236  . 
G0237  . 

G0238. 

G0239  . 

G0242  . 

G0243  . 

G0244  . 

G0245  . 

G0246  . 

G0247  . 

G0248  . 

G0249  . 

G0250  . 

G0251  .. 

G0252  .. 

G0253  .. 

G0254  .. 

G0255  .. 

G0256  .. 

G0257  .. 

G0259  .. 

G0260  .. 

G0261  .. 

G0262  .. 

G0263  .. 

G0264  .. 

G0265  .. 

G0266  .. 

G0267  .. 

G0268  .. 

G0269  .. 

G0270  .. 

G0271  .. 

G0272  .. 

G0273  ... 

G0274  ... 

G0275  ... 

G0278  ... 

G0279  ... 

Gb280  ... 

G0281  ... 
G0282  ... 
G0283  ... 
G0288  ... 
G0289  ... 
G0290  ... 
G0291  ... 


Status 
Indicator 


Conditk)n 


S 
S 
S 

E 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s 

s . 

s  . 

s . 

s  . 

s  . 

s  . 

s  . 

s  . 

V  . 

V  . 
T  . 

s  . 
s . 

e  . 
s  . 
e  . 
s  . 

8  . 
E  .. 

T  . 

S  . 
N  . 

T  . 

T  .. 

8  ., 

N  .. 

V  .. 
A  .. 
A  .. 
S  .. 
X  .. 
N  .. 
A  .. 
A  .. 
X  .. 
8  .. 
8  .. 
N  .. 
N  .. 
A  .. 
A  .. 
A  .. 
A  .. 
A  ... 
8  ... 
N  ... 
T  .:. 
T  ... 


Description 


."ET  img  whbd  ring  dx  melanom  .... 

PET  img  whbd  ring  init  melan  

PET  img  whtxJ  ring  restag  mel  

PET  img  whbd  ring  noncov  ind  

PET  img  whbd  ring  dx  lymphom  .... 

PET  img  whbd  ring  init  lymph 

PET  img  whbd  ring  resta  lymp  

PET  img  whtxJ  reg  ring  dx  hea 

PETimg  whbd  reg  ring  ini  hea  

PET  img  whbd  ring  restag  hea 

PET  img  whbd  dx  esophag  

PET  img  whbd  ring  ini  esopha  

PET  img  whbd  ring  restg  esop  

PET  img  metabolic  brain  ring  

PET  myocard  viability  ring 

PET  WhBD  colorec;  gamma  cam  .... 
PET  whbd  lymphoma;  gamma  cam 
PET  whbd  melanoma;  gamma  cam 
PET  WhBD  pulm  nod;  gamma  cam 

Digital  film  convert  diag  ma  

Therapeutic  procd  strg  erKJur  

Oth  resp  proc,  indiv  

Oth  resp  proc.  group 

Multisource  photon  ster  plan  

Multisour  photon  stero  treat 

Observ  care  by  facility  topt  

Initial  Foot  Exam  PTLOPS 

Follow-up  Eval  of  Foot  PTLOPS  

Routine  footcare  w  LOPS  

Demonstrate  use  home  INR  mon  .... 

Provide  test  material  .equipm  

MD  review  interpret  of  test  

Linear  ace  based  stero  radio 

PET  imaging  initial  dx  

PET  image  brst  dection  recur 

PET  image  brst  eval  to  tx  

Cun-enf  percep  threshold  tst  

Prostate  brachy  w  palladium  

Unsched  dialysis  ESRD  pt  hos 

Inject  for  sacroiliac  joint  

Inj  for  sacroiliac  jt  anesth  

Prostate  brachy  w  iodine  see  

Sm  intestinal  image  capsule 

Adm  with  CHF.  CP.  asthma  

Assmt  otr  CHF.  CP.  asthma  

Cryopresevation  Freeze+stora 

Thawing  +  expansion  froz  eel 

Bone  marrow  or  psc  harvest  

Removal  of  impacted  wax  md  

Occlusive  device  in  vein  an 

MNT  subs  tx  for  change  dx  

Group  MNT  2  or  more  30  mins  

Naso/oro  gastric  tube  pi  MD 

Pretx  planning.  non-Hodgkins 

Radiopharm  tx.  non-Hodgkins  

Renal  angio.  cardiac  cath  

Iliac  art  angio.cardiac  cath 

Excorp  shock  tx,  elbow  epi 

Excorp  shock  tx  other  than  

Elec  stim  unattend  for  press 

Elect  stim  wound  care  not  pd  

Elec  stim  other  than  wound  

Recon,  CTA  for  surg  plan 

Arthro,  loose  body  +  chondro  

Doig-eluting  stents,  single  

Drug-eluting  stents.each  add 


APC 


1516 
1516 
1516 

1516 

1516 

1516 

1516 

1516 

1516 

1516 

1516 

1516 

1516 

1516 

1516 

1516 

1516 

1516 

0410 

0411 

0411 

0411 

1516 

1528 

0339 

0600 

0600 

0009 

1503 

1503 

1513 

1516 
1516 

0649 
0170 

0204 
0684 
15(X} 

oebo 


Relative 
weight 


0110 
0340 


0272 
0406 
0408 


0414 

0656 
0656 


0.1473 
0.4207 
0.4207 
0.4207 


7.2016 
0.9376 
0.9376 
0.6597 


119.0281 
5.9427 

2.2209 
104.7194 


0.9376 


3.7128 
0.€232 


1.4086 
4.7542 
4.0000 


4.8012 

101.3662 
101.3662 


Payment 
rate 


$1,450.00 
$1,450.00 
$1,450.00- 

$1,450.00 

$1,450.00 

$1,450.00 

$1,450.00 

$1,450.00 

$1,450.00 

$1,450.00 

$1,450,00 

$1,450.00 

$1,450.00 

$1,450.00 

$1,450.00 

$1,450.00 

$1,450.00 

$1 .450.00 

$8.00 

$22  84 

$22.84 

$22.84 

$1,450.00 

$5,250.00 

$390.97 

$50.90 

$50.90 

$35.81 

$150.00 

$150.00 


National 
unadjusted 
copayment 


$1,150.00 

$1,456!oO 
$1,450.00 

$6,461.92 
$322.62 

$120.57 

$5,685.11 

$650.00 

$50.90 


$201.56 
$33.83 


$76.47 
$258.10 
$217.16 


$260.65 

$5,503.07 
$5,503.07 


$8.34 


$40.13 


$38.23 


Minimum 
unadjusted 
copayment 

$290.00 
$290.00 
$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$290.00 

$1.60 

$4.57 

$4.57 

$4.57 

$290.00 

$1,050.00 

$78.19 

$10.18 

$10.18 

$7.16 

$30.00 

$30.00 

$230.00 

$290.00 
$290.00 

$1,292.38 
$64.52 


$24.11 

$1,137.02 

$130.00 

$10.18 


$40.31 
$6.77 


$15.29 
$51.62 
$43.43 


$52.13 


$1,100.61 
$1,100.61 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resenred  Applicable  FARS/DFARS  Apply 
Copyright  American  Dental  Association.  All  rights  reserved 
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Addendum  I  J.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


£  latus 
inilicakK 


Condition 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


G0292 
G0293 
G0294 
G0295 
G9001 
G9002 
G9003 
G9004 
G9005 
G9006 
G9007 
G9008 
G9009 
G9010 
G9011 
G9012 
G9016 
GXXX1 
GXXX3 
GXXX4 
GXXX5 
GYYY1 
GYYY3 
GYYY4 
GYYY5 
HOOOl  . 
H0002  . 
H0003  . 
H0004  . 
H0005  . 
H0006  . 
H0007  . 
H0008  . 
H0009  . 
H0010  . 
H0011   . 
H0012  . 
H0013  . 
H0014  . 
H0015  . 
H0016  . 
H0017  . 
H0018  . 
H0019  . 
H(X)20  . 
H0021  . 
H0022  . 
H0023  . 
H0024  . 
H0025  . 
H0026  . 
H0027  . 
H0028  . 
H0029  . 
H0030  . 
H0031  . 
H0032  . 
H0033  . 
H0034  . 
H0035  . 
H0036  . 
H0037  . 
H0038  . 
H0039  . 
H0040  . 
H0041   . 


S 

s 
s 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

E 

A 

S 

S 

S 

S 

S 

S 

S 

S 

E 

E 

E 

E 

E 

E 

E 

€. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

E  .. 

€  .. 

E  .. 

E  .. 

E 

E 

E 

E 

E 


Adm  exp  drugs.clinlcal  trial 

Non-cov  surg  proc,clin  trial  

Non-cov  proc,  clinical  trial 

Electromagnetic  ttierapy  one  

MCCD,  initial  rate 

MCCD.maintenance  rate  

MCCD,  risk  adj  hi,  initial  

MCCD,  ris)(  adj  lo,  initial  

MCCD,  risl<  adj,  maintenance  .... 

MCCD,  Home  monitoring 

MCCD,  sch  team  conf  

Mccd.phys  coor-care  ovrsght 

MCCD,  risk  adj,  level  3 

MCCD,  risk  adj,  level  4 

MCCD,  risk  adj,  level  5 

Other  Specified  Case  Mgmt  

Demo-smoking  cessation  coun  .. 

Infusion,  pkgd  noncancer 

Pkgd  cancer  chemo,  other 

Infusion  of  pkgd  cancer  

Pkgd  cancer  ctiemo,  both 

Infusion,  separate  noncancer  .... 

Sep  cancer  chemo,  other  

Infusion,  separate  cancer  

Sep  cancer  chemo,  both 

Ateohol  and/or  drug  assess  

Alcohol  and/or  drug  screenin 

Ateoho)  and/or  drug  screenin 

Ateohol  and/or  drug  services  

Ateohol  and/or  drug  servtees  

Ateohol  and/or  dmg  services  

Ateohol  and/or  drug  services  

Ateohol  and/or  drug  servtees  

Alcohol  and/or  drug  servtees  

Alcohol  and/or  drug  sen/tees 

Alcohol  and/or  drug  services  

Alcohol  and/or  drug  services  

Alcohol  and/or  drug  servtees  

Alcohol  and/or  drug  services  

Ateohol  and/or  drug  services  

Alcohol  and/or  drug  services  

Ateohol  and/or  drug  services  

Alcohol  and/or  drug  services  

Ateohol  and/or  drug  services  

Alcohol  and/or  drug  services  

Ateohol  and/or  drug  training 

Alcohol  and/or  dmg  inten/en 

Ateohol  and/or  drug  outreach  .... 

Alcohol  and/or  drug  preventi 

Ateohol  and/or  drug  preventi 

Alcohol  and/or  drug  preventi 

Alcohol  and/or  drug  preventi 

Alcohol  and/or  dnjg  preventi 

Alcohol  and/or  drug  preventi 

Alcohol  and/or  drug  hotline  

MH  health  assess  by  non-md  .... 

MH  svc  plan  dev  by  non-md 

Oral  med  adm  direct  obsen/e  .... 
Med  tmg  &  support  per  15min  ... 
MH  partial  hosp  tx  under  24h  .... 
Comm  psy  face-face  per  15min 
Comm  psy  sup  tx  pgm  per  diem 

Self-help/peer  svc  per  15min 

Asser  com  tx  face-face/15min  ... 
Assert  comm  tx  pgm  per  diem  .. 
Fos  c  chkj  non-ther  per  diem  .... 


1503 
1505 
1502 


0382 
0376 
0378 
0380 
0383 
0377 
0379 
0381 


4.6839 
2.1479 
4.3955 
5.1857 
1.8419 
0.6673 
2.4298 
2.1596 


$150.00 

$350.00 

$75.00 


$254.28 
$116.61 
$238.63 
$281.53 
$99.99 
$36.23 
$131.91 
$117.24 


$30.00 
$70.00 
$15.00 


$50.86 
$23.32 
$47.73 
$56.31 
$20.00 
$7.25 
$26.38 
$23.45 


CPT  codes  and 
Copyright  Amehcai 


de  cnptions 


only  are  copyright  American  Medical  Association.  AH  RigMs  Reserved.  Applicaple  FABS/DFARS  Apply. 
Dental  Association.  All  rights  resen/ed. 
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CPT/ 
HCPCS 


Status 
indicator 


H0042 

H0043 

H0044 

H0045 

H0046 

H0047 

H0048 

H1000 

H1001 

HI  002 

H1003 

H1004 

H1005 

H1010 

H1011 

H2000 

H2001 

J0120  .. 

J0130  .. 

J0150  .. 

J0151  .. 

J0170  .. 

J0190  .. 

J0200  .. 

J0205  .. 

J0207  .. 

J0210  .. 

J0256  .. 

J0270  .. 

J0275  .. 

J0280  .. 

J0282  .. 

J0285  .. 

J0287  .. 

J0288  .. 

J0289  .. 

J0290  .. 

J0295  .. 

J0300  .. 

J0330  .. 

J0350  .. 

J0360  ... 

J0380  ... 

J0390  ... 

J0395  ... 

J0456  ... 

J0460  ... 

J0470  ... 

J0475  ... 

J0476  ... 

J0500  ... 

J0515  ... 

J0520  ... 

J0530  ... 

J0540  ... 

J0550  ... 

J0560  ... 

J0570  ... 

J0580  ... 

J0585  ... 

J0587  ... 

J0592  ... 

J0600  ... 

J0610  ... 

J0620  .... 

J0630  .... 


E 

E 

E 

E 

E 

E 

E 

A 

A 

A 

A 

A 

A 

E 

E 

E 

E 

N 

K 

N 

K 

N 

N  . 

N  . 

K  . 

K  . 

N  . 

K  . 

E  . 

E  . 

N  . 

N  . 

N  . 

K  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

K  . 

N  . 

N  . 

N  . 

N  .: 

N  .. 

N  .. 

N  .. 

N  .. 

E  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 

K  .. 

K  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 


Condition 


Descriptkxi 


Fos  c  chid  non-ther  per  mon  ... 
Supported  housing,  per  diem  .. 
Supported  housing,  per  month 
Respite  not-in-home  per  diem  . 

Mental  health  service,  nos 

Alcohol/drug  abuse  svc  nos 

Spec  coll  non-blood:a/d  test  .... 
Prenatal  care  atrisk  assessm  .. 

Antepartum  management  

Carecoordination  prenatal 

Prenatal  at  risk  education  

Follow  up  home  visit/prental  .... 
Prenatalcare  enhanced  sn^  pk  . 

Nonmed  family  planning  ed  

Family  assessment  

Comp  multidisipln  evaluation  ... 
Rehabilitation  program  1/2  d  ... 

Tetracyclin  injection  

Abciximab  injection  

Injection  adenosine  6  MG 

Adenosine  injection 

Adrenalin  epinephrin  inject  

Inj  biperiden  lactate/5  mg , 

Alatrofloxacin  mesylate  , 

Algiucerase  injection  

Amifostine  

Methyldopate  hcl  injection  

Alpha  1  proteinase  inhibitor 

Alprostadil  for  injection 

Alprostadil  urethral  suppos  

Aminophyllin  250  MG  inj 

Amiodarone  HCI 

Amphotericin  B 

Amphotericin  b  lipid  complex  .... 

Ampho  b  cholesteryl  sulfate  

Amphotericin  b  liposome  inj 

Ampicillin  500  MG  inj  

Ampicillin  sodium  per  1.5  gm  ... 

Amobarbital  125  MG  inj  

Succinycholine  chloride  in] 

Injection  anistreplase  30  u  

Hydralazine  hcl  injection  

Inj  metaraminol  bitartrate 

Chloroquine  injection  

Arbutamine  HCI  injection  

Azithromycin 

Atropine  sulfate  injection 

Dimecaprol  injection 

Baclofen  10  MG  injection 

Baclofen  intrathecal  trial  

Dicyclomine  injection  .....,., 

Inj  benztropine  mesylate 

Bethanechol  chloride  inject 

Penicillin  g  benzathine  inj 

Penicillin  g  benzathine  inj  

Penteillin  g  benzathine  inj  

Penicillin  g  benzathine  inj  

Penicillin  g  benzathine  inj  

Penicillin  g  benzathine  inj  

Botulinum  toxin  a  per  unit 

Botulinum  toxin  type  B  

Buprenorphine  hydrochloride 

Edetate  calcium  disodium  inj  

Calcium  gluconate  injection  

Calcium  glycer  &  lact/10  ML 

Calcitonin  salmon  injection  


APC 


Relative 
weight 


Payment 
rate 


1605 


0917 


0900 
7000 

0901 


9024 


5.2806 


2.3474 


0.5473 
3.9932 

0.0214 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$286.68 

$127.44 


$29.71 
$216.79 

$1.16 


$57.34 


$25.49 


$5.94 
$43.36 


$.23 


1606 


0.4174 


25.3116 


$22.66 


$1,374.14 


0902 
9018 


0.0460 
0.1272 


$2.50 
$6.91 


$4.53 


$274.83 


$.50 
$1.38 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  All  rights  reserved 
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Addendum  6.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


!  tatus 
inlicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


J0636 
J0637 
J0640 
J0670 
J0690 
J0692 
J0694 
J0696 
J0697 
J0698 
J0702 
J0704 
J0706 
J0710 
J0713 
J0715 
J0720 
J0725 
J0735 
J0740 
J0743 
J0744 
J0745 
J0760 
J0770 
J0780 
J0800 
J0835 
J0850 
J0880 
J0895 
J0900 
J0945 
J0970 
J1000 
J1020 
J1030 
J1040 
J1051 
J1055 
J1056 
J1060 
J1070 
J1080 
J1094 
J1100 
J1110 
J1120 
J1160 
J1165 
J1170 
J1180 
J1190 
J1200 
J1205 
J1212 
J1230 
J1240 
J1245 
J1250 
J1260 
J1270 
J1320 
J1325 
J1327 
J1330 


Inj  calcitriol  per  0.1  nicg 

Caspofungin  acetate  

Leucovorin  calcium  injection 

Inj  mepivacaine  HCL/10  ml 

CefazolJn  sodium  injection  

Cefepime  HCI  for  injection 

Cefoxitin  sodium  injection  

Ceftriaxone  sodium  injection 

Sterile  cefuroxime  injection 

Cefotaxime  sodium  Injection  

Betametfiasone  acet&sod  phosp 
Betametfiasone  sod  phosp/4  MG 

Caffeine  citrate  Injection  

Cephaplrin  sodium  injection 

Inj  ceftazidime  per  500  mg  

Ceftizoxime  sodium  /  500  MG  .... 
Cfitprampfienicol  sodium  Injec  .... 
Chorionic  gonadotropin/1  OOOu  .... 

Clonldine  hydrochloride  

CIdofovir  injection 

Cilastatln  sodium  Injection  

Ciprofloxacin  iv 

Inj  codeine  phosphate  /30  MG  ... 

Colchicine  injection  

Colistimethate  sodium  inj 

Prochlorperazine  injection 

Corticotropin  injection  

Inj  cosyntropin  per  0.25  MG  

Cytomegalovirus  imm  IV  /vial  

Dartjepoetin  alta  injection  

Deferoxamine  mesylate  inj  

Testosterone  enanthate  inj  

Brompheniramine  maleate  Inj  

Estradiol  valerate  injection 

Depo-estradioi  cypionate  Inj  

Methylprednisolone  20  MG  inj  .... 
Methylprednisolone  40  MG  inj  .... 
Methylprednisolone  80  MG  inj  .... 

Medroxyprogesterone  inj  

Medrxyprogester  acetate  inj  

MA/EC  contraceptiveinjection  

Testosterone  cypionate  1  ML  

Testosterone  cyplonat  100  MG  .. 
Testosterone  cypionat  200  MG  .. 

Inj  dexamethasone  acetate 

Dexamethasone  sodium  phos  .... 

Inj  dihydroergotamine  mesylt 

Acetazolamid  sodium  injectio  

DIgoxin  Injection 

Phenytoin  sodium  Injection  

Hydromorphone  Injection  

Dyphylline  injection  

Dexrazoxane  HCI  injection  

Diphenhydramine  hcl  injectio 

Chlorothiazide  sodium  inj 

Dimethyl  sulfoxide  50%  50  ML  ... 

Methadone  injection 

Dimenhydrinate  injection 

Dipyridamole  injection  

Inj  dobutamine  HCL/250  mg 

Dolasefron  mesylate 

Injection,  doxercalciferol  

Amitriptyline  Injection  

Epoprostenol  Injection 

Eptifibatlde  injection  

Ergonovine  maleate  injection 


9019 


0.5334 


$28.96 


0903 


5.0754 


$275.54 


0726 


1.9860 


$107.82 


1607 


0.1426 


$7.74 


$5.79 


$55.11 


$21.56 


$1.55 


OPT  codes  and 
Copyright  America  i 


de  icnptions 


only  are  copyright  American  Medical  Assoaalkjn  Ail  Rights  Resen/ed  Applicable  FARS/'DFARS  Apply. 
Dental  Association.  All  nghts  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


J1364 

J1380 

J1390 

J1410 

J1435 

J1436 

J1438 

J1440 

J1441 

J1450 

J1452 

J1455 

J1460  . 

J1470 

J1480  . 

J1490  . 

J1500  . 

J1510  . 

J1520  . 

J1530  . 

J1540  . 

J1550  . 

J1560  . 

J1563  . 

J1564  . 

J1565  . 

J1570  . 

J1580  . 

J1590  . 

J1600  . 

J1610  . 

J1620  . 

J1626  . 

J1630  . 

J1631  . 

J1642  . 

J1644  . 

J1645  . 

J1650  . 

J1652  . 

J1655  . 

J1670  ., 

J1700  .. 

J1710  .. 

J1720  .. 

J1730  .. 

J1742  .. 

J1745  .. 

J1750  .. 

J1756  .. 

J1785  .. 

J1790  .. 

J1800  .. 

J1810  .. 

J1815  .. 

J1817  .. 

J1825i... 

J1830  .. 

J1835  .. 

J1840  .. 

J1850  .. 

J1885  .. 

J1890  .. 

J1910  .. 

J1940  .. 

J1950  .. 


Status 
indicator 


N 
N 
N 
N 
N 
N 
N 
K 
K 
N 
N 
N 
N 
E 
E 
E 
E 

E  , 

E  . 

E  . 

E  . 

E  . 

E  . 

K  . 

K  . 

K  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  . 

N  .. 

K  .. 

N  .. 

N  .. 

K  .. 

N  .. 

N  .. 

E  .. 

N  .. 

N  .. 

K  .. 

K  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 

N  .. 

K  .. 


Condition 


Description 


Erythro  lactobionate  /500  MG  . 
Estradiol  valerate  10  MG  Inj  .... 
Estradiol  valerate  20  MG  inj  .... 
Inj  estrogen  conjugate  25  MG  , 

Injection  estrone  per  1  MG  

Etidronate  disodium  inj  

Etanercept  Injection  

Filgrastim  300  meg  injection  .... 
Filgrastim  480  meg  injection  .... 

Fluconazole 

Intraocular  Fomivirsen  na  

Foscamet  sodium  Injection  

Gamma  globulin  1  C-C  Inj  

Gamma  globulin  2  CC  Inj  

Gamma  globulin  3  CC  inj  

Gamma  globulin  4  CC  inj  

Gamma  globulin  5  CC  Inj  

Gamma  globulin  6  CC  inj  

Gamma  globulin  7  CC  Inj  

Gamma  globulin  8  CC  inj  

Gamma  globulin  9  CC  inj  

Gamma  globulin  10  CC  inj  

Gamma  globulin  >  10  CC  inj  ... 

Immune  globulin,  1  g  

Immune  globulin  10  mg  

RSV-ivlg  

Ganciclovir  sodium  Injection  .... 

Garamycin  gentamidn  inj  

Gatifloxacin  injection  

Gold  sodium  thiomaleate  Inj  .... 
Glucagon  hydrochloride/1  MG  . 
Gonadorelln  hydroch/  100  meg 

Granlsetron  HCI  injection  

Haloperidol  injection 

Haloperidol  decanoate  inj  

Inj  heparin  sodium  per  10  u 

Inj  heparin  sodium  per  lOOOu  ... 

Dalteparin  sodium  

Inj  enoxaparin  sodium 

Fondaparinux  sodium 

tinzaparin  sodium  injection  

Tetanus  immune  globulin  inj 

Hydrocortisone  acetate  Inj  

Hydrocortisone  sodium  ph  inj  ... 
Hydrocortisone  sodium  succ  i  ... 

Diazoxide  Injection  

Ibutlllde  fumarate  Injection  

Infliximab  injection 

Iron  dextran 

Iron  sucrose  Injection 

Injection  Imiglucerase  /unit  .■ 

Droperidol  Injection  

Propranolol  Injection  

Droperidol/fentanyl  Inj  

Insulin  Injection  

Insulin  for  Insulin  pump  use 

Interferon  beta-la 

Interferon  beta-lb  /  .25  MG  

Itraconazole  injection  

Kanamyein  sulfate  500  MG  inj  ... 

Kanamycin  sulfate  75  MG  Inj 

Ketorolac  tromethamlne  inj  

Cephalothin  sodium  Injection 

Kutapressin  Injection  

Furosemide  injection 

Leuprolide  acetate  /3.75  MG  


APC 


Relative 
weight 


0728 
7049 


0905 
9021 
0906 


2.2544 
3.1998 


Payment 
rate 


0.8103 
0.0080 
6.0142 


$122.39 
$173.71 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$43.99 

$.43 

$326.50 


$24.48 
$34.74 


$8.80 

$.09 

$65.30 


7043 


0916 


0909 
0910 


0.6841 


0.0531 


$37.14 


2.8010 
1.9843 


0600 


3.3020 


$2.88 


$152.06 
$107.73 


$179.26 


$7.43 

$.58 


$30.41 
$21.55 


$35.85 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply. 
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Addendum 


B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
I  idicator 


Condition 


Description 


ARC 


Relative 
weight 


Payment 
rate 


National      |      Minimum 
unadjusted    ;    unadjusted 
copayment    i    copayment 


J1955 
J1956 
J1960 
J1980 
J1990 
J2000 
J2010 
J2020 
J2060 
J2150 
J2175 
J2180 
J2210 
J2250 
J226C 
J2270 
J2271 
J2275 
J2300 
J2310 
J2320 
J2321 
J2322 
J2324 
J2352 
J2355 
J2360 
J2370 
J2400 
J2405 
J2410 
J2430 
J2440 
J2460 
J2501 
J2510 
J2515 
J2540 
J2543 
J2545 
J2550 
J2560 
J2590 
J2597 
J2650 
J2670 
J2675 
J2680 
J2690 
J2700 
J2710 
J2720 
J2725 
J2730 
J2760 
J2765 
J2770 
J2780 
J2788 
J2790 
J2792 
J2795 
J2800 
J2810 
J2820 
J2910 


Inj  levocamitine  per  1  gm  

Levofloxacin  injection > 

Levorphano!  tartrate  inj  

Hyoscyamine  sulfate  inj 

Chlordiazepoxide  injection  .: 

Lidocaine  injection  

Lincomycin  injection 

Linezolid  injection 

Lorazepam  injection 

Mannrtol  injection  

Mependine  hydrochl  /100  MG  ... 

Meperidine/promettiazine  inj 

Methylergonovin  maleate  inj  

Inj  midazolam  hydrochloride  

Inj  milrinone  lactate,  per  5  mg  ... 

Morphine  sulfate  injection  

Morphine  so4  Injection  100mg  ... 

Morphine  sulfate  Injection  

Inj  nalbuphine  hydrochloride 

Inj  naloxone  hydrochloride 

Nandrolone  decanoate  50  MG  .. 
Nandrolone  decanoate  100  MG 
Nandrolone  decanoate  200  MG 

Nesiritide,  per  0.5  mg  vial  

Octreotide  acetate  injection  

Oprelvekin  injection 

Orphenadrine  injection  

Phenylephrine  hcl  Injection  

Chloroprocaine  hcl  Injection 

Ondansetron  hcl  Injection  

Oxymorphone  hd  injection  

Pamidronate  disodium  /30  MG  .. 

Papaverin  hcl  Injection 

Oxytetracycllne  injection  

Paricalcitol 

Penicillin  g  procaine  inj  

Pentotjarbital  sodium  inj  

Penicillin  g  potassium  inj  

PIperacillin/tazobactam  

Pentamidine  isethionte/300mg  ... 

Promethazine  hcl  injection 

Phenobartjital  sodium  inj  

Oxytocin  injection  

Inj  desmopressin  acetate 

Prednisolone  acetate  inj  

Totazollne  hcl  Injection  

Inj  progesterone  per  50  MG  

Fiuphenazine  decanoate  25  MG 

Procainamide  hcl  Injection  

Oxacillin  sodium  injeciton  

Neostigmine  methylslfte  inj  

Inj  protamine  sulfate/10  MG  

Inj  protirelln  per  250  meg 

Pralidoxime  chloride  inj  

Phentolalne  mesylate  inj 

Metoclopramlde  hcl  injection  

Quinuprlstin/dalfopristin 

Ranitidine  hydrochloride  Inj 

Rho  d  immune  globulin  50  meg  . 

Rho  d  immune  globulin  inj  

Rho(D)  immune  glotnjlin  h,  sd  ... 

Ropivacaine  HCI  injection  

Methocarbamol  Injection  

Inj  theophylline  per  40  MG  

Sargramostim  injection  

Aurothloglucose  Injeciton  


9114 
7031 
7011 


1.0339- 
2.7246 


0730 


2.0537 


9023 
0884 
1609 


0.0523 
0.2312 
0.1863 


$144.40 

$56.13 

$147.92 


$111.49 


$2.84 

$12.55 
$10.11 


$21.58 
$11.23 
$29.58 


$22.30 


$.57 
$2.51 
$2.02 


OFT  codes  and 
Copyright  Amencin 
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ADDENDUM  B.    Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CRT/ 
HCPCS 

Status 
indicator 

Condrtion 

Description 

apc 

Relative 
weight 

Payment 
i         rate 

1 

National 
unadjusted 
copayment 

I      Minimum 
unadjusted 
copayment 

J2912  

N 

N  

N  

N  

N  

Sodium  chloride  injection 

7034 

9005 
0911 

9002 

9108 
7041 

7045 
9122 

7036 
12(» 

9115 
c. 

J2916  

Na  ferric  gluconate  complex  

J2920  

Methylprednlsolone  Injection 

Methylprednlsolone  Injection 

Somatrem  Injection 

J2930  _ 

J2940  

J2941  

K  

N  

Somatropin  Injection 

Promazine  hcl  injection , 

Reteplase  injection 

Inj  streptokinase  /250000  lU 

0.9206 

$49.98 

$10  00 

J2950  

J2993  

K  

K  

N  

N  

N  

N  

N 

K  

N  

N  

N  

N 

N  

N  

K  

K  

N  

N  

N  

N  

N  

N  

N  

K  

N  

G 

N  

N  

N  

N  

K  

N  

K  

N  

N  

N  

N  

N  

N  

N  

N  

10.1332 
1.6055 

$550.12 
$87.16 

$110.02 
$17.43 

J2995  

J2997  

Alteplase  recombinant  

J3000  

Streptomycin  injection 

J3010  

Fentanyl  citrate  Injeciton  

J3030  

' 

Sumatriptan  succinate  /  6  MG  

J3070  

Pentazocine  hcl  Injection  

Tenecteplase  Injection  

Terbutaline  sulfate  Inj 

J3100  

23.2303 

$1,261.15 

$252.23 

J3105  

J3120  

Testosterone  enanthate  inj  

J3130  

Testosterone  enanthate  inj  

J3140  

Testosterone  suspension  inj  

J3150  

TestoGteron  propionate  inj  

J3230  

Chlorpromazine  hcl  Injection 

J3240  

Thyrotropin  injection 

6.6059 
4.2976 

$358.63 
$233.31 

$71  73 

J3245  

Tirofiban  hydrochloride  

$46.66 

J3250  

Trimethobenzamide  hcl  inj 

J3260  

Tobramycin  sulfate  Injection  

J3265  

Injection  torsemlde  10  mg/ml 

Thiethylperazlne  maleate  inj  

Triamcinolone  acetonide  inj  

Triamcinolone  diacetate  Inj  ....:. 

Triamcinolone  hexacetoni  inj  

Inj  trimetrexate  glucoronate  

J3280  

J3301  

J3302  

J3303  

J3305  

1.2099 

$65.68 

$13.14 

J3310  

Perphenazine  Injeciton 

J3315  

Triptorelln  pamoate  

$415.24 

$62.07 

J3320  

Specflnomycn  di-hcl  inj  

Urea  Injection  

J3350  

J3360  

Diazepam  injection 

J3364  

Urokinase  5000  lU  Injection 

Urokinase  250,000  lU  inj  ...i 

Vancomycin  hcl  injection  

J3365  

5.1032 

$277.05 

$55.41 

J3370  

J3395  

Verteporfin  injection  

Triflupromazine  hcl  inj 

Hydroxyzine  hcl  Injection  

16.1946 

$879.19 

$175  84 

J3400  

J3410  

J3420  

Vitamin  b12  injection , 

J3430  

Vitamin  k  phytonadlone  inj 

J3470  

Hyaluronidase  Injection 

J3475  

Inj  magnesium  sulfate 

J3480  

Inj  potassium  chloride  

J3485  

Zidovudine 

. 

J3487  

G  

Zoledronic  acid 

' 

$203.40 

$30.40 

J3490  

zzzzzzzzzzzzmmzmz 

Drugs  unclassified  Injection  

Edetate  disodium  per  150  mg  

Nasal  vaccine  Inhalation  

J3520  

J3530  

J3535  

Metered  dose  Inhaler  dnig 

Laetrile  amygdalin  vit  B17  

J3570  

J3590  

Unclassified  biologies 

Normal  saline  solution  infus 

J7030  

J7040  

Nomial  saline  solution  infus 

J7042  

5%  dextrose/nomial  saline  

J7050  

Nomfial  saline  solution  infus 

Sterile  saline/water 

J7051  

J7060  

5%  dextrose/water  

J7070  

D5w  Infusion  

J7100 

Dextran  40  Infusion 

J7110  

Dextran  75  infusion 

J7120  

Ringers  lactate  Infusion  

J7130  

Hypertonic  saline  solution 

CPT  codes  and  descriptions  only  ai«  copyrtght  American  Medical  Association.  AH  Rights  Reserved.  Applicat>le  FARS/DFARS  Apply. 
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Addendum 

B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 
ndicator 

Condition 

Description 

APC 

Relative 

weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

J719(^ 

K 

K 

K 

K 

K 

K 

K 

K 

E 

E 

E 

N 

N 

N 

K 

E 

E 

N 

N 

N 

N 

K 

K 

K 

N 

K 

E 

N 

N 

K 

K 

N 

N 

K 

K 

N 

E 

A 

A 

A 

A 

A 

A 

A 

A 

A 

N 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

Factor  viii 

Factor  VIII  (porcine)  

0925 
0926 
0927 
0931 
0928 
0932 
0930 
0929 

1611 

0888 
0890 
7038 

0891 



9104 
1612 

9015 
9020 

0.0085 
0.0253 
0.0168 
0.0104 
0.0085 
0.0168 
0.0117 
0.0168 

$.46 
$1.37 
$.91 
$.56 
$.46 
$.91 
$.64 
$.91 

$.09 

J7191  

$27 

J7192  

Factor  viii  recombinant  ...'. 

Factor  IX  non-recombinant  

Factor  ix  complex 

Factor  IX  recombinstnt  

$18 

J7193  

$.11 

J7194  

$.09 

J7195  

$  18 

J7197  

Antithrombin  iii  injection 

Anti-inhibitor  

$.13 

J7198  

$.18 

J7199  

Hemophilia  dot  factor  noc  

Intraut  copper  contraceptive  

Levonorgestrel  iu  contracept  

Aminolevulinic  acid  hcl  top  

- 

J7300  

J7302  

J7308  

J7310  

Ganciclovir  long  act  implant 

Sodium  hyaluronate  injection 

J7317  

^ 

J7320  

^ 

Hylan  G-F  20  injection  

Cultured  chondrocytes  impint  

2.1566 

$117.08 

$23  42 

J7330  

J7340  

Metatwiic  active  D/E  tissue  

J7342  

Metabolically  active  tissue  

J7350 

Injectable  human  tissue  

J7500  

Azathiopnne  oral  50mg  

J7501  

••■^ 

Azathioprine  parenteral 

Cyclosporine  oral  100  mg 

Lymphocyte  immune  globulin  

Monoclonal  antibodies  

J7502  

0.0482 
2.1958 
5.8452 

$2.62 
$119.21 
$317.33 

$52 

J7504  

......... ..tft> 

$23.84 

J7505  

$63  47 

J7506  

Prednisone  oral  

J7507  

Tacrolimus  oral  per  1  MG 

0.0236 

$1.28 

$26 

J7508 

Tacrolimus  oral  per  5  MG 

J7509  

Methylprednisolone  oral 

J7510  

• 

Prednisolone  oral  per  5  mg  

Antlthymocyte  globuin  rabbit  

J7511  

2.9801 
3.7304 

$161.79 
$202.52 

$32  36 

J7513  

Daciizumab,  parenteral  

Cyclosporine  oral  25  mg 

Cyclosporin  parenteral  250mg 

$40  50 

J7515  

J7516  

J7517  

; 

Mycophenolate  mofetil  oral  .« 

0.0373 
0.0520 

$2.02 
$2.82 

$40 

J7520 

Sirolimus,  oral  

Tacrolimus  injection 

Immunosuppressive  drug  noc 

Acetylcysteine  inh  sol  u  d 

Albuterol  inh  sol  con  

Albuterol  inh  sol  u-d  

Beclomethasone  inhalatn  sol 

Betamethasone  inhalation  sol 

$56 

J7525  

J7599  

• 

J7608  

J7618  

J7619  

J7622 

J7624 ' 

J7626  

Budesonide  inhalation  sol  

J7628  

Bitolterol  mes  inhal  sol  con 

Bitolterol  mes  Inh  sol  u  d  

Cromolyn  sodium  inh  sol  u  d 

Budesonide  concentrated  sol  

J7629  

J7631  

J7633  

J7635  

Atropine  inhal  sol  con  

Atropine  inhal  sol  unit  dose  

J7636  

J7637  

Dexamethasone  inhal  sol  con  

Dexamethasone  inhal  sol  u  d 

Domase  alpha  inhal  sol  u  d 

Flunisolide,  inhalation  sol 

J7638  

J7639  

J7641  

J7642  

Glycopyrrolate  inhal  sol  con  

Gtycopynolate  inhal  sol  u  d  

Ipratropium  brom  inh  sol  u  d  

Isoetharine  hcl  inh  sol  con  

Isoetharine  hcl  inh  sol  u  d 

Isoproterenolhcl  inh  sol  con 

Isoproterenol  hcl  inh  sol  ud  

* 

J7643  

J7644  

J7648  

7"" 

J7649  

J7658  

; 

J7659  

J7668  

Metaproterenol  inh  sol  con  

Metaproterenol  inh  sol  u  d 

Terbutaline  so4  inh  sol  con  

Terbutaline  so4  inh  sol  u  d  

Tobramycin  inhalation  sol  

J7669  

J7680 

J7681  

J7682  

J7683  ...."... 

Triamcinolone  inh  sol  con  

CPT  codes  a 
CopyngMAr 

wrk 

jscnptions  only  are  copyngm  American  Medical  Association.  All  Rights  Hesen/ed.  App 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CRT/ 
HCPCS 


J7684 

J7699 

J7799 

J8499 

J8510 

J8520 

J8521 

J8530 

J8560 

J8600 

J8610 

J8700 

J8999 

J9000 

J9001 

J9010 

J9015  . 

J9017  . 

J9020  . 

J9031  . 

J9040  . 

J9045  . 

J9050  . 

J9060  . 

J9062  . 

J9065  . 

J9070  . 

J9080  . 

J9090  . 

J9091  . 

J9092  . 

J9093  . 

J9094  . 

J9095  . 

J9096  . 

J9097  . 

J9100  . 

J9110  . 

J9120  . 

J9130  . 

J9140  . 

J9150  . 

J9151  . 

J9160  . 

J9165  . 

J9170  . 

J9180  . 

J9181  . 

J9182  . 

J9185  . 

J9190  . 

J9200  . 

J9201  . 

J9202  .. 

J9206  .. 

J9208  .. 

J9209  .. 

J9211  .. 

J9212  .. 

J9213  .. 

J9214  .. 

J9215  .. 

J9216  .. 

J9217.. 

J9218  .. 

J9219  .. 


Status 
indicator 


A 
A 
A 

E 

K 

K 

E 

N 

K 

N 

N 

K 

E 

N 

K 

K 

K 

K 

N 

N 

K 

K 

K 

K 

E  . 

K  . 

N  . 

E  . 

E  . 

E  . 

E  . 

N  . 

E  . 

E  . 

E  . 

E  . 

N  . 

E  . 

N  . 

N  . 

E  . 

K  . 

K  . 

K  . 

K  . 

K  . 

E  . 

N  . 

E  . 

K  . 

N  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

N  . 

N  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 

K  .. 


Condition 


Description 


Triamcinolone  inh  sol  u  d  

Inhalation  solution  for  DME  

Non-inhalation  drug  for  DME  .... 
Oral  prescrip  drug  non  chemo  ., 

Oral  busutfan 

Capecitabine,  oral,  150  mg , 

Capecitabine,  oral,  500  mg 

Cyclophosphamide  oral  25  MG 

Etoposide  oral  50  MG  

Melphalan  oral  2  MG  

Methotrexate  oral  2.5  MG  

Temozolmide 

Oral  prescription  drug  chemo  ... 
Doxorjbic  hcl  10  MG  vl  chemo 

DoxoiutMCin  hcl  liposome  in]  

Alemtuzumab  injection 

Aldesleukin/single  use  vial 

Arsenic  trioxide  

Asparaginase  injection 

Beg  live  intravesical  vac  

Bleomycin  sulfate  injection  

Cartxjplatin  injection  

Carmus  bischi  nitro  inj  

Cisplatin  10  MG  injection 

Cisplatin  50  MG  injection 

Inj  cladribine  per  1  MG  

Cyclophosphamide  100  MG  inj  . 
Cyclophosphamide  200  MG  inj  . 
Cyclophosphamide  500  MG  inj . 
Cyclophosphamide  1 .0  grm  inj  . 
Cyclophosphamide  2.0  grm  inj  . 
Cyclophosphamide  lyophilized  .. 
Cyclophosphamide  lyophilized  .. 
Cyclophosphamide  lyophilized  .. 
Cyclophosphamide  lyophilized  .. 
Cyclophosphamide  lyophilized  .. 

Cytarabine  hcl  100  MG  inj  

Cytarabine  hcl  500  MG  inj , 

Dactinomycin  actinomycin  d  ....." 

Dacarbazine  10  MG  inj  

Dacarbazine  200  MG  inj  , 

Daunorubicin  

Daunorubicin  citrate  liposom  

Denlleukin  diftitox,  300  meg 

Diethylstlltiestrol  injection  .- 

Docetaxel  

Epirut>icin  HCI  injection 

Etoposide  10  MG  inj  

Etoposide  100  MG  inj  

Fludarabine  phosphate  Inj  

Fluorouracll  injection  

Floxuridlne  Injection  

Gemcltabine  HCI 

Goserelin  acetate  im^^nt 

Irinotecan  injection  

Ifosfomide  injection 

Mesna  injection  

Idarubicin  hcl  injection 

Interferon  alfacon-1  

Interferon  alfa-2a  inj 

Interferon  alfa-2b  inj 

Interferon  alfa-n3  inj 

Irrterferon  gamma  1-b  inj  

Leuprolide  acetate  suspnsion  .... 

Leuprolide  acetate  injeciton  

Leuprolide  acetate  implant 


APC 


7015 
7042 


0602 


Relative 
weight 


1086 


7046 
9110 
0807 
9012 


0857 
0811 
0812 
0813 

0858 


0820 
0821 
1084 
0822 
0823 


0842 

0827 
0828 
0810 
0830 
0831 
0732 
0632 


0636 
0665 
0638 
9217 
0661 
7051 


0.0263 
0.0290 


0.4830 


0.0643 


4.6362 
7.6422 
7.0936 
0.4837 


2.2352 

1.5475 
0.9972 
0.3594 

0.7031 


.6052 

2.9697 

15.0913 

1.3274 

4.0041 


3.6654 

2.1836 
1.4523 
4.9549 
1.8626 
1.1616 
0.4908 
3.2438 


0.2000 
1.5823 
2.4742 
5.5128 
0.8223 
68.9392 


Payment 
rate 


$1.43 
$1.57 


$26.22 


$3.49 


$251.69 

$414.89 

$385.10 

$26.26 


$121.35 
$84.01 
$54.14 
$19.51 

$38!l7 


$32.86 
$161.22 
$819.29 

$72.06 
$217.38 


$200.06 

$118.55 
$78.84 

$269.00 

$101.12 
$63.06 
$26.65 

$176.10 


$10.86 

$85.90 

$134.32 

$299.28 

$44.64 

$3,742.64 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


$.29 
$.31 


$5.24 


$.70 


$50.34 

$82.98 

$77.02 

$5.25 


$24.27 

$16.80 

$10.83 

$3.90 


$7.63 


$6.57 

$32.24 

$163.86 

$14.41 

$43.48 


$40.02 


$23.71 
$15.77 
$53.80 
$20.22 
$12.61 
$5.33 
$35.22 


$2.17 

$17.18 

$26.86 

$59.86 

$8.93 

$748.53 


CPT  codes  and  descriptkins  only  are  copytIgM  AhMfican  Metfcal  Association.  Ai  Rights  Resarved.  Applc^jle  FARS/DFARS  Apply. 
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CPT/ 
HCPCS 

Status 
ndicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

J9?30 

N 
K 

N 
E 
K 
K 
K 
N 
K 
E 
E 
K 
K 
K 
K 
N 
K 
K 
K 

n 

N 
E 
E 
K 
K 
N 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Mechlorethamine  M  inj  

tnj  melphalan  hydrochi  50  MG 

0840 

0863 
0843 
0844 

0862 

0864 
9004 
0849 
0850 

0852 
1613 
1614 

0855 

oa56 



icablaFA 

J9245 

4.4072 

$239.26 

$47.85 

J92S0  ...".... 

Methotrexate  sodium  inj 

Methotrexate  sodium  inj 

Paciitaxel  injection  !.... 

J9280  

■oyflg 

1.2674 

5.7621 

17.4201 

$68.81 
$312.82 
$945.72 

$13  76 

lOQiMt 

Pegaspargase/singI  dose  vial  

$62.56 

ktOAfl 

Pentostatin  injection 

Plicamycin  (mithramycin)  Inj  

$189.14 

J9270 

J9280  

Mitomycin  5  MG  inj  

Mitomycin  20  MG  inj  

Mitomycin  40  MG  inj 

Mitoxantrone  hydrochi  /  5  MG  

Gemtuzumab  ozogamicin  

Rituximab  cancer  treatment 

Streptozocin  injection 

0.9557 

$51.88 

$10  38 

J9290  

J9291  

J9293  

• 

3.1513 

17.5020 

5.5636 

1.3942 

$171.08 

$950.17 

$302.04 

$75.69 

$34  22 

J9300  

$190  03 

J9310  

$60  41 

J9320 

$15  14 

J9340  

Thiotepa  injection 

J9350  

Topotecan  „ 

Trastuzumab  

7.9075 
0.7384 
9.6183 

$429.29 

$40.09 

$522.17 

$65  86 

J9355  

$8  02 

J9357  

Valmbidn,  200  mg  

Vinblastine  sulfate  inj  

Vincristine  sulfate  1  MG  inj 

Vincristine  sulfate  2  MG  inj  

Vincristine  sulfate  5  MG  inj  

Virwrelbine  tartrate/10  mg  

$104  43 

J9360  

■■ 

J9370  

J9375  

J9380  

J9390  

1.1683 
25.3788 

$63.43 
$1,377.79 

$12  69 

J9600  

Porfimer  sodium  

$275  56 

Chemotherapy  dmg  

K0001   

StarKlard  wtieelchair  

K0002  

Stnd  hemi  (low  seat)  whlchr  

K0003  

Lightweight  wheelchair 



K0004  

High  strength  Itwt  whlchr  

K0005  

Ultralightweight  wheelchair  

Heavy  duty  wheelchair 

K0006  

K0007  

Extra  fieavy  duty  wheelchair 

K0009  

Other  manual  wheelchair/base  

K0010  

Stnd  wt  frame  power  whlchr  

Stnd  wt  pwr  whlchr  w  control 

Ltwt  portt)l  power  whlchr 

K0011   

K0012  .'.... 

K0014  

Other  power  whlchr  base 

- 

K0015  

Detach  non-adjus  hght  armrst  

K0016  

Detach  adjust  armrst  cmplete 

K0017  

Detach  adjust  armrest  base 

K0018  

Detach  adjust  armrst  upper  

Arm  pad  each  

K0019  

K0020  

Fixed  adjust  armrest  pair 

K0022  

Reinforced  back  upholstery  

K0023  

Ptanr  back  insrt  foam  w/strp  

K0024  

PInr  t}ack  Insrt  foam  w/hrdwr 

.\.. 

K0025  

Hook-on  headrest  extension 

K0026  

Back  upholst  Igtwt  whlchr  

K0027  

Back  upholst  other  whtohr  

K0028  

Manual  fully  reclining  back  

- 

K0029  

Reinforced  seat  upholstery 

Solid  pInr  seat  sngi  dnsfoam  

K0030  

K0031   

Safety  belt/pelvic  strap 

K0032  

Seat  uphols  Igtwt  whtehr 

K0033  

Seat  upholstery  ottier  whtehr  

K0035  

•» 

Heel  loop  with  ankle  strap  

K0036  



Toe  loop  each  

K0037  

High  mount  flip-up  footrest  

K0038  

Leg  strap  each  

K0039  

Leg  strap  h  style  each  

K0040  

Adiustat)le  angle  footplate  ..■. 

K0041   

„ 

Large  size  footplate  each  

K0042  

Standard  size  footplate  each  

K0043  

First  lower  extension  tube  

K0044  

Ftrsi  uooer  hanoer  bracket 

^scnptions  only  are  copynght  Anwncan  Medicai  Assoaanon.  All  Rights  Reserved.  App 
m  Dental  Association.  All  rigtrts  reserved. 

RSil}FARS  Appll 

« 

CPTcodasa 
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CPT/ 
HCPCS 


K0045 

K0046 

K0047 

K0048 

K0049 

K0050 

K0051 

K0052 

K0053 

K0054 

K0055 

K0056 

K0057 

K0058 

K0059 

K0060 

K0061 

K0062 

K0063 

K0064 

K0065 

K0066 

K0067 

K0068 

K0069 

K0070 

K0071  . 

K0072  . 

K0073  . 

K0074  . 

K0075  . 

K0076  . 

K0077  . 

K0078  . 

K0079  . 

K0080  . 

K0081  . 

K0082  . 

K0083  . 

K0084  . 

K0085  . 

K0086  . 

K0087  . 

K0088  . 

K0089  . 

K0090  . 

K0091  . 

K0092  . 

K0093  . 

K0094  . 

K0095  . 

K0096  . 

K0097  . 

K0098  . 

K0099  . 

K0100  .. 

KOI 02  .. 

KOI  03  .. 

KOI 04  .. 

KOI 05  .. 

K0106  .. 

KOI  07  .. 

K0108  .. 

KO1 12  .. 

KO1 13  .. 

KO1 14  .. 


Status 
indicator 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 


Condition 


Descriptkxi 


Footrest  complete  assembly 

Elevat  legrst  low  extension  

Eleval  legrst  up  hangr  brack 

Elevate  legrest  complete  

Calf  pad  each 

Ratchet  assemt)ly  

Cam  relese  assem  ftrst/lgrst 

Swingaway  detach  footrest 

Elevate  footrest  articulate  

Seat  wdth  10-12/15/17/20  wc  ... 

Seat  dpth  15/17/18  Itwt  wc  

Seat  ht  >17  or  <=21  Itwt  wc  

Seat  wdth  19/20  hvy  dty  wc  

Seat  dpth  17/18  power  wc 

Plastk:  coated  handrim  each  .... 

Steel  handrim  each 

Aluminum  handrim  each  

Handrim  8-10  vert/obliq  proj  

Hndrm  12-16  vert/obliq  proj  

Zero  pressure  tube  flat  free  

Spoke  protectors 

Sijikj  tire  any  size  each  

Pneumatk;  tire  any  size  each  ... 

Pneumatic  tire  tut>e  each 

Rear  whi  complete  solid  tire  

Rear  whI  compi  pneum  tire 

Front  castr  compI  pneum  tire  ..... 

Fmt  cstr  cmpi  sem-pneum  tir 

Caster  pin  kick  each  

Pneumatk:  caster  tire  each  

Semi-pneumatic  caster  tire  

SdkJ  caster  tire  each  

Front  caster  assem  complete  .... 

Pneumatk;  caster  tire  tube 

Wheel  lock  extension  pair 

Anti-rollt)ack  devrce  jjair 

Wheel  lock  assembly  complete  . 

22  nf  deep  cycl  acid  battery  

22  nf  gel  cell  battery  each  

Grp  24  deep  cycl  acid  batbry  

Group  24  gel  cell  battery  

U-1  lead  add  battery  each  

U-1  gel  cell  battery  each 

Battry  chrgr  acid/gel  cell  

Battery  charger  dual  mode  

Rear  tire  power  wtieetehair 

Rear  tire  tube  power  whk:hr  

Rear  assem  cmpit  powr  whlchr  . 

Rear  zero  pressure  tire  tube 

Wfieel  tire  for  power  base  

Wheel  tire  tube  each  base 

Wheel  assem  powr  base  compit 

Wheel  zero  presure  tire  tube  

Drive  belt  power  wheek:hair  

Pwr  wheelchair  front  caster  

Amputee  adapter  pair  

Coitch  and  cane  hokler  , 

Transfer  board  <  252  

Cylinder  tank  carrier 

Iv  hanger  

Arm  trough  each  

Wheetehair  tray  

W/c  component-accessory  NOS  . 

Trunk  vest  supprt  innr  frame  

Trunk  vest  suprt  w/o  inr  frm 

Whk^hr  back  suprt  inr  frame  


APC 


Relative 
weight 


Payment 
rate 


Natk>nal 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


CPT  codes  and  descriptions  only  are  copyright  Ainerican  Medical  AssodaUon.  Al  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved 
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1 


CPT/ 
HCPCS 


Status 
ndtcator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


KO1 15 
K0116 
K0195 
K0268 
K0415 
K0416 
K0452 
K0455 
K0460 
K0461 
K0462 
K0531 
K0532 
K0533 
K0534 
K0538 
K0539 
K0540 
K0641 
K0542 
K0543 
K0544 
K0545 
K0546 
K0547 
K0S48 
K0549 
K0550 
K0556 
K0557 
K0558 
K0559 
K0560 
K0581 
K0582 
K0583 
K0584 
K0585 
K0566 
K0587 
K0588 
K0589 
K0590 
K0591 
K0592 
K0593 
K0594 
K0595 
K0596 
K0597 
K0600 
K0601 
K0602 
K0803 
K0604 
K0605 
K0606 
K0607 
K0608 
K0609 
K0610 
K0611 
K0612 
K0613 
K0614 
K0615 


Back  module  orttiotic  system  .... 
Back  &  seat  modul  orttiot  sys  ... 

Elevating  whk:hair  leg  rests 

Humidifier  nonheated  w  PAP  .... 
RX  antiemetic  drg,  oral  NOS  .... 
Rx  antiemetic  drg.rectal  NOS  ... 

Wheetehair  bearings  

Pump  unintenupted  infusran 

WC  power  add-on  joystick 

WC  power  add-on  tiller  cntrl  

Temporary  replacement  eqpmnt 
Heated  humidifier  used  w  pap  .. 
Noninvasive  assist  wo  backup  .. 

Noninvasive  assist  w  backup 

Invasive  assist  w  backup  

Neg  pressure  wnd  thrpy  pump  . 

Neg  pres  wnd  thrpy  dsg  set  

Neg  pres  wnd  thrp  canister  

SGD  prerecorded  msg  <=  8  min 
SGD  prerecorded  msg  >  8  min  . 

SGD  msg  formed  by  spelling 

SGD  w  multi  methods  msg/accs 
SGD  sftwre  prgrni  for  PC/PDA  .. 
SGD  accessory, mounting  systm 

SGD  accessory  NOC 

Insulin  lispro  

Hosp  bed  hvy  dty  xtra  wide  

Hosp  bed  xtra  hvy  dty  x  wide  .... 

Socket  Insert  w  lock  mech 

Socket  insert  w/o  kx:k  mech 

IntI  custm  cong/atyp  Insert 

Initial  custom  socket  insert  

Mcp  joint  2-piece  for  implant  

Ost  pch  cisd  w  barrier/tiltr 

Ost  pch  w  bar/bltinconv/fltr  

Ost  pch  cIsd  w/o  bar  w  flltr 

Ost  pch  for  bar  w  flange/fit  

Ost  pch  dsd  for  bar  w  Ik  ft 

Ost  pch  for  bar  w  Ik  fl/fltr  

Ost  pch  drain  w  bar  &  filter 

Ost  pch  drain  for  barrier  fl  

Ost  pch  drain  2  piece  system  .... 

Ost  pch  drain/barr  Ik  fing/f  

Urine  ost  pouch  w  faucet/tap 

Urine  ost  pouch  w  bitinconv  

Ost  urine  pch  w  t)/bltin  conv  

Ost  pch  urine  w  bamer/tapv  

Os  pch  urine  w  bar/fange/tap  .... 

Urine  ost  pch  bar  w  lock  fin 

Ost  pch  urine  w  lock  fing/ft  

Functional  neuromuscular  stim  .. 

Rep)  batt  silver  oxide  1 .5  v 

RepI  batt  silver  oxide  3  v 

RepI  batt  alkaline  1.5  v  

RepI  batt  lithium  3.6  v 

RepI  batt  lithium  4.5  v  

AED  garment  w/elec  analysis  .... 

RepI  batt  for  AED  devk»  

RepI  garment  for  AED  

RepI  electrode  for  AED 

Peritoneal  dialysis  clamp  

Disposable  cycler  set 

Drainage  ext  line,  dialysis 

Ext  line  w/easy  lock  connect  

Chem/antiseptic  solution,  8oz  .... 
SGD  prerec  mes  >8min  <20min 


OFT  codes  and 
Copynght 


Amen  an 


<  Ascriptions  only  are  copyrigtit  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Dental  Association  All  ngtits  reserved. 
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CPT/ 

Status 

HCPCS 

indnator 

K0616  

A 

K0617  ...... 

A 

K0618  

A  

K0619  

A  

K0620  

A  

K0621  

A  

L010Q  

A  

L0110 

A  

L0120  

A  

L0130  

A  

L0140  

A  

L0150  

A  

L0160  

A  

L0170  

A 

L0172  

A  

L0174  

A 

L0180  

A  .„ 

L0190  

A  

L0200  

A  

L0210  

A  

L0220  

A  

L0450  

A  

L0452  

A  

L0454  

A  

L0456  

A  

L0458  

A  

L0460  

A  

L0462  

A  

L0464  

A  

L0466  

A  

L0468  

A  

L0470  

A  

L0472  

A  

L0474.. 

A  

L0476  

A  

L0478 

A  

L0480  

A  

L0482  

A  

L0484  

A  ^ 

L0486  

A  

L0488  

A  

L0490  

A  

L0500  

A  

L0510  

A  

L0515  

A  

L0520  

A  

L0530  

A  

L0540  

A  

L0550 

A 

L0560  ...:... 

A 

L0561  

A  

L0565  

A  

L0600  

A  

L0610  

A  

L0620  

A  

L0700  

A  

L0710  

A  

L0810  

A 

L0820  

A  

L0830  

A  

L0860 

A  

L0960  

A  

L0970  

A  

L0972  

A  

L0974  

A 

L0976  

A  „.. 

Condition 


Description 


SGD  prerec  mes  >20min  <40min 

SGD  prerec  mes  >40min  

TLSO  2  piece  rigid  shell  

TLSO  3  piece  rigid  shell  

Tubular  elastk:  dressing 

Gauze,  non-impreg  pack  strip  

Cranial  orthosis/helmet  mold  

Cranial  orthosis/helmet  nonm  

Cerv  flexible  non-adjustable  

Flex  thermoplastic  collar  mo 

Cervical  semi-rigid  adjustab 

Cerv  semi-rig  adj  molded  chn 

Cerv  semi-rig  wire  occ/mand  

Cervrcal  collar  molded  to  pt  

Cerv  col  thermplas  foam  2  pi  

Cerv  col  foam  2  piece  w  thor  

Cer  post  col  occ/man  sup  adj 

Cerv  collar  supp  adj  cerv  ba 

Cerv  col  supp  adj  bar  &  tfwr  , 

Thorack:  rib  belt  

Thor  rib  belt  custom  fabrica 

TLSO  flex  prefab  thoracic  

tiso  flex  custom  fab  thoraci 

TLSO  flex  prefab  sacrococ-T9  ...... 

TLSO  flex  prefab  , 

TLSO  2Mod  symphis-xipho  pre  .... 
TLS02Mod  symphysis-stem  pre  .. 

TLSO  3Mod  sacro-scap  pre  

TLSO  4Mod  sacro-scap  pre  

TLSO  rigid  frame  pre  soft  ap 

TLSO  rigid  frame  prefab  pelv  

TLSO  rigid  frame  pre  subclav 

TLSO  rigid  frame  hyperex  pre  

TLSO  rigkj  frame  pre  pelvic 

TLSO  flexion  compres  jac  pre  

TLSO  flexion  compres  jac  cus 

TLSO  rigkJ  plastic  custom  fa  

TLSO  rigid  lined  custom  fab  

TLSO  rigid  plastic  oust  fab  

TLSO  rigidllned  oust  fab  two  

TLSO  rigid  lined  pre  one  pie  

TLSO  rigid  plastrc  pre  one  

Lso  flex  surgical  support 

Lso  flexible  custom  fabricat  

Lso  flex  elas  w/  rig  post  pa 

Lso  a-p-l  control  with  apron  

Lso  ant-pos  control  w  apron  

Lso  lumbar  flexk>n  a-p-l  

Lso  a-p-l  control  molded 

Lso  a-p-l  w  Interface  

Prefab  lso 

Lso  a-p-l  control  custom  

Sacroiliac  flex  surg  support  

Sacroiliac  flexible  custm  fa  

Sacroiliac  semi-rig  w  apron  

Ctlso  a-p-l  control  molded 

Ctlso  a-p-l  control  w/  inter 

Halo  cervical  into  jckt  vest  

Halo  cen/ical  into  body  jack 

Hak)  cerv  into  milwaukee  typ 

Magnetic  resonanc  image  comp  .... 

Post  surgical  support  pads  

TIso  corset  front 

Lso  corset  front 

TIso  full  corset 

Lso  full  corset 


APC 


Relative 
weight 


Payment 
rate 


National       !      Minimum 

unadjusted    \    unadjusted 

copayment    |    copayn')ent 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Appty. 
Copyright  American  Dental  Association.  All  rights  resen/ed. 
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CPT/ 
HCPCS 


Status 
Ihdicatof 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


L0978 
L0980 
L0982 
L0984 
L0999 
L1000 
L1005 
L1010 
L1020 
L1025 
L1030 
L1040 
L1050 
L1060 
LI  070 
L1080 
LI  085 
L1090 
L1100 
L1110 
L1 120 
L1200 
L1210 
L1220 
LI  230 
LI  240 
L1250 
L1260 
L1270 
L1280 

Li2go 

L1300 
L1310 
L1499 
LI  500 
LI  510 
LI  520 
L1600 
L1610 
L1620 
L1630 
L1640 
L1650 
L1652 
L1660 
L1680 
L1685 
L1686 
L1690 
LI  700 
L1710 
LI  720 
LI  730 
LI  750 
LI  755 
LI  800 
L1810 
L1815 
L1820 
LI  825 
L1830 
L1832 
L1834 
L1836 
L1840 
LI  843 


Axillary  crutch  extension 

Peroneal  straps  pair 

Stocking  supp  grips  set  of  f  . 
Protective  body  sock  each  ... 
Add  to  spinal  orthosis  NOS  . 
Ctlso  milwauke  initial  model 
Tension  based  scolk)sis  orth 

CWso  axilla  sling 

Kyphosis  pad  

Kyphosis  pad  floatirtg 

Lumbar  bolster  pad 

Lumt}ar  or  lumbar  rib  pad 

Sternal  pad 

Thoracic  pad 

Trapezius  sling 

Outrigger  

Outrigger  bil  w/  vert  extens  ... 

Lumbar  sling  

Ring  flange  piastk:/leather  .... 
Ring  flange  plas/leather  mol  . 

Covers  for  upright  each  

Fumsh  initial  orthosis  only  .... 

Lateral  thoracic  extension  

Anterior  thoracic  extension  ... 
Milwaukee  type  superstructur 

Lumbar  derotation  pad 

Anterior  asis  pad  

Anterior  thorack:  derotation  ... 

Abdominal  pad  

Rib  gusset  (elastk:)  each  

Lateral  trochanteric  pad  

Body  jacket  moW  to  patient  .. 
Post-operative  body  jacket  ... 

Spinal  orthosis  NOS  

Thkao  motMlity  frame  

Thkao  standing  frame  

Thkao  swivel  walker 

AtxJuct  hip  flex  frejka  w  cvr  .. 
AtxJuct  hip  flex  frejka  covr  .... 
Abduct  hip  flex  pavlik  fiame  . 
Abduct  control  hip  semi-flex  . 
Pelv  band/spread  bar  thigh  c 
HO  atxjuctbn  hip  adjustable 
HO  bj  thighcuffs  w  sprdr  bar . 
HO  abduction  statk:  piastre  ... 
Pelvic  &  hip  control  thigh  c  ... 
Post-op  hip  abduct  custom  fa 

HO  post-op  hip  abduction 

Comt)ination  bilateral  HO 

Leg  Perthes  orth  toronto  typ  . 
Legg  perthes  orth  newington 
Legg  perthes  orthosis  trilat  ... 
Legg  perthes  orth  Scottish  r  .. 

Legg  pertties  sling  

Legg  perthes  patten  bottom  t 
Knee  orthoses  elas  w  stays  .. 

Ko  elastk:  with  joints  

Elastk:  with  condylar  pads  .... 
Ko  elas  w/  condyle  pads  &  jo 

Ko  elastk:  knee  cap  

Ko  immobilizer  canvas  longit 
KO  adj  jnt  pos  rigid  support  .. 
Ko  w/0  joint  rigid  molded  to  .. 

Rigid  KO  wo  joints  

Ko  derot  ant  cruciate  custom 
KO  single  upright  custom  fit  . 


OPT  codes  and 
Copyrtghl 


A/nariciin 


descriptions  onty  are  copyngtrt  American  Medica/  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 
indkator 

Conditton 

Descriptk>n 

APC 

Relative 
weight 

Payment 
rats 

Natk>nal 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

L1844  

A  

Ko  w/acS  j<  fot  cntrl  mokJed 

....i... 

L1845  

A  

A  

A  

A  

A 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A 

A  

A  

A  

A  

A  

Ko  w/  adj  flex/ext  rotat  cus  

Ko  w  adj  flex/ext  rotat  moW  

L1846  

•- - 

L1847  

KO  adjustable  w  air  chamt)ers  

Ko  Swedish  type 

Ko  plas  doub  upright  jnt  mol 

L1850 

L1855 

L1858  

Ko  polycentric  pneumatic  pad  

• 

L1860 

Ko  supracondylar  socket  mokj  

Ko  doub  upright  lacers  molde 

L1870  

L1880 

Ko  doub  upright  cuffs/lacers  

L1885  

Knee  upright  w/resistance  

L1900 

Afo  spmg  wir  drsflx  calf  bd  

L1901  ....... 

Prefab  ankle  orthosis  

L1902  

Afo  ankle  gauntlet  

Afo  molded  ankle  gauntlet  

Afo  multiligamentus  ankle  su 

Afo  sing  bar  clasp  attach  sh  

L1904 

L1906  

L1910 

L1920  

Afo  sing  upright  w/  adjust  s 

Afo  plastk:  ;. 

L1930  

L1940  

Afo  molded  to  patient  plasti  

L1945  

Afo  molded  plas  rig  ant  tib 

L1950  

Afo  spiral  molded  to  pt  plas 

L1960 

Afo  pos  solid  ank  plastic  mo 

Afo  plastk:  molded  w/ankle  j  

Afo  sing  solid  stirrup  calf  :... 

L1970  

A  

A  

A 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  .....'. 

A  

A  

A  

A  

E  

E  

L1980  

L1990 

i 

Afo  doub  solid  stirrup  calf  

L2000  

Kafo  sing  fre  stirr  thi/calf 

L2010  

Kafo  sng  solid  stirrup  w/o  j  

Kafo  dt)l  solid  stimip  band/ 

L2020  

L2030  

Kafo  dbl  solid  stirrup  w/o  j  

L2035  

KAFO  plastic  pediatric  size 

Kafo  plas  doub  tree  knee  mol  

L2036  

L2037  

Kafo  plas  sing  free  knee  mol 

L2038  

Kafo  w/o  joint  multi-axis  an 

L2039  

KAFO.plstic.medlat  rotat  con  ,. 

L2040  

Hkafo  torsion  bil  rot  straps 

L2050  

.4. 

Hkafo  torsion  cable  hip  pelv  

L2060  

Hkafo  torsk>n  ball  bearing  j 

Hkafo  torsion  unilat  rot  str  

L2070  

L2080  

Hkafo  unilat  torskjn  cable  

L2090  

Hkafo  unilat  torskin  ball  br 

L2102  

Afo  tibial  fx  cast  pistr  mol  

L2104  

Afo  tib  fx  cast  synthetic  mo  

Afo  tib  fx  cast  plaster  mold  

L2106  

A  

L2108 

A  

A  

Afo  tib  fx  cast  molded  to  pt - 

L2112 

Afo  tibial  fracture  soft 

L2114  

A  

Afo  tib  fx  semi-rigid 

L2116 

A  

E  

E  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A 

Ato  tibial  fracture  rigkl 

Kafo  fem  fx  cast  plaster  mol 

L2122  

L2124  

Kafo  fem  fx  cast  synthet  mol  

■■■ " 

L2126  

Kafo  fem  fx  cast  thermoplas 

Kafo  fem  fx  cast  molded  to  p  

Kafo  femoral  fx  cast  soft 

L2128  

L2132  

L2134  

Kafo  tern  fx  cast  semi-rigid  

Kafo  femoral  fx  cast  rigid 

Plas  shoe  insert  w  ank  joint 

Drop  lock  knee 

L2136  

L2180  

L2182 

L2184  

Limited  motion  knee  joint 

L2186 

Adj  motion  knee  jnt  lerman  t 

L2188 

Quadrilateral  brim  

L2190  

Waist  belt  

L2192 

Pelvk:  band  &  belt  thigh  fta 

L2200  ....... 

Limited  ankle  motion  ea  jnt 

Dorsiflexion  assist  each  joi  

Dorsi  &  plantar  flex  ass/res  

• V- 

•= 

L2210    .  ... 

L2220  

:::::::::::::::: 

L2230  

Split  flat  caliper  stin  &  p  

:::': i 

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
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CPT/ 
HCPCS 


Status 
idicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National  Minimum 

unadjusted         unadjusted 
copayment        copayment 


L2240 
L2250 
L2260 
L2265 
12270 
L2275 
L2280 
L2300 
L2310 
L2320 
L2330 
L2335 
L2340 
L2350 
L2360 
L2370 
L2375 
L2380 
L2385 
L2390 
L2395 
L2397 
L2405 
L2415 
L2425 
L2430 
L2435 
L2492 
L2S00 
L2510 
L2520 
L2525 
L2526 
L2530 
L2540 
L2550 
L2570 
L2580 
L2600 
L2610 
L2620 
L2622 
L2624 
L2627 
L2628 
L2630 
L2640 
L2650 
L2660 
L2670 
L2680 
L2750 
L2755 
L2760 
L2768 
L2770 
L2780 
L2785 
L2795 
L2800 
L2810 
L2820 
L2830 
L2840 
L2850 
L2860 


T^ound  caliper  and  plate  atta  ... 

Foot  plate  molded  stirrup  at 

Reinforced  solid  stirrup  

Long  tongue  stirrup  

Varus/valgus  strap  padded/li  ... 
Plastic  mod  low  ext  pad/line  .... 

Molded  inner  boot  

Abduction  bar  jointed  ac^ust  .... 

Abduction  bar-straight 

Non-molded  lacer 

Lacer  molded  to  patient  mode  . 

Anterior  swing  band  

Pre-tibial  shell  molded  to  p 

Prosthetic  type  socket  molde  ... 

Extended  steel  shank  

Patten  bottom 

Torsion  ank  &  half  solid  sti  

Torsion  straight  knee  joint  , 

Straight  knee  joint  heavy  du 

Offset  knee  joint  each 

Offset  knee  joint  heavy  duty  

Suspension  sleeve  lower  ext  .... 

Knee  joint  drop  lock  ea  jnt 

Knee  joint  cam  lock  each  joi 

Knee  disc/dial  lock/adj  flex  

Knee  jnt  ratchet  lock  ea  jnt 

Knee  joint  polycentric  joint 

Knee  lift  loop  drop  lock  rin 

Thi/glut/ischia  wgt  tjearing  

Th/wght  bear  quad-lat  brim  m  .. 
Th/wght  bear  quad-lat  brim  c  .... 
Th/wght  bear  nar  m-l  brim  mo  .. 
Th/wght  bear  nar  m-l  brim  cu  ... 
Thigh/wght  bear  lacer  non-mo  .. 
Thigh/wght  bear  lacer  molded  .. 

Thigh/wght  bear  high  roll  cu  

Hip  clevis  type  2  posit  jnt 

Pelvic  control  pelvic  sling 

Hip  clevis/thnjst  bearing  fr 

Hip  clevis/thrust  bearing  lo  

■  Pelvic  control  hip  heavy  dut 

Hip  joint  adjustable  flexion 

Hip  adj  flex  ext  abduct  cont  

Plastic  mold  recipro  hip  &  c 

Metal  frame  recipro  hip  &  ca  .... 

Pelvic  control  band  &  belt  u 

Pelvic  control  band  &  belt  b 

Pelv  &  thor  control  gluteal  

Thoracic  control  thoracic  ba  

Thorac  cont  paraspinal  uprig  .... 

Thorac  cont  lat  support  upri 

Plating  chrome/nickel  pr  bar  

Cartx}n  graphite  lamination 

Extension  per  extension  per  

Ortho  sidebar  disconnect 

Low  ext  orthosis  per  bar/jnt  

Non-corrosive  finish  

Drop  lock  retainer  each  

Knee  control  full  kneecap  

Knee  cap  medial  or  lateral  p  .... 

Knee  control  condylar  pad 

Soft  interface  t>elow  knee  se  .... 
Soft  interface  above  knee  se  .... 

Tibial  length  sock  tx  or  equ  

Femoral  Igth  sock  fx  or  equa  .... 
Torsion  mechanism  knee/ankle 


CPT  codes  and 
CopyrtgW 


Americ  in 


(^scriptkxis  only  are  copyright  American  Medicai  Assodation.  All  Rights  Reserved  Applicabte  FARS/DFARS  Apply. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 
indicator 

Conditkw 

Description 

APC 

Relative 
weight 

Payment 
rate 

National       '      Minimum 
unadjusted        unadjusted 
copayment        copayment 

L2999  

A 

E  

E  

E  

E  

E  

E  

E  

E  

Lower  extremity  orthosis  NOS 

L3000  

Ft  insert  ucb  bericeley  shell 

L3001  

Foot  insert  remov  molded  spe 

Foot  insert  plastazote  or  eq 

Foot  insert  silkx>ne  gel  eac 

Foot  kjngitudinal  arch  suppo  

Foot  longitud/metatarsal  sup  

L3002  

L3003 

L3010  

L3020  

L3030 

Foot  arch  support  remov  prem 

Ft  arch  suprt  premold  longit 

L3040 

L3050  

E  

E 

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  : 

E  „ 

E  

E  

E  

E  

E  :. 

E  

E  ?..... 

Foot  arch  supp  premold  metat  

Foot  arch  supp  longitud/meta  

:; 

L3060  

L3070  

Arch  suprt  att  to  sho  longit  

L3080  

Arch  supp  att  to  shoe  metata  

L3090  ...... 

Arch  supp  att  to  shoe  long/m  

L3100  

Hallus-valgus  nght  dynamk:  s 

L3140  

Abduction  rotation  bar  shoe 

L3150  

Abduct  rotation  bar  w/o  shoe 

L3160  

Shoe  styled  positk>ning  dev 

Foot  plastic  heel  stabilizer  

L3170  

- 

L3201  

Oxford  w  supinat/pronat  inf ^.. 

Oxford  w/  supinat/pronator  c 

L3202  

L3203  

Oxford  w/  supinator/pronator  

Hightop  w/  supp/pronator  inf 

L3204  

L3206  

Hightop  w/  supp/pronator  chi 

Hightop  w/  supp/pronator  jun 

Surgical  boot  each  infant 

L3207  

L3208  

L3209  

Surgcal  boot  each  chikJ  

L3211  

Surgical  boot  each  junior 

Benesch  boot  pair  infant 

Benesch  boot  pair  child  

L3212  

L3213  

L3214  

1 

Benesch  boot  pair  junior 

L3215  

Orthopedic  ftwear  ladies  oxf  

L3216  

Orthoped  ladies  shoes  dpth  i 

L3217  

E  

E  

E  

E  

A  

A  

E  

E  

E  

E  

E  

E  

E  

Ladies  shoes  hightop  depth  i 

L3219  

Orthopedic  mens  shoes  oxford 

Orthopedic  mens  shoes  dpth  1 

I3??1  

L3??? 

Mens  shoes  hightop  depth  in! 

L3224  

Woman's  shoe  oxford  brace 

••••■•••■■■■•.•■«•••.. 

L3225 

Man's  shoe  oxford  brace  

•••"•• - 

L3230  

Custom  shoes  depth  inlay 

Custom  mold  shoe  remov  prost  ........ 

Shoe  molded  to  pt  silicone  s  

Shoe  molded  plastazote  cust 

L3250  

L3251  

L3252  

L3253  

Shoe  moWed  plastazote  cust  

..>■..>••■•■»........ 

L3254  

Orth  foot  non-stndard  size/w  

L3255  

Orth  foot  non-standard  size/ 

L3257  

E  

Orth  foot  add  charge  split  s 

Ambulatory  surgical  boot  eac  

L3260  

E  

L3265  

E  

Plastazote  sandal  each 

L3300  

E  

Sho  lift  taper  to  metatarsal  

■- 

L3310  

E  

E  

E  

Shoe  lift  elev  heel/sole  neo  

L3320  

Shoe  lift  elev  heel/sole  cor  

Lifts  elevation  metal  extens  

L3330  

L3332  

E  

Shoe  lifts  tapered  to  one-ha  

L3334  

E  

Shoe  lifts  elevation  heel  /i 

L3340  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

E  

Shoe  wedge  sach  

L3350  

Shoe  heel  wedge  

L3360  

Shoe  sole  wedge  outside  sole 

L3370  

Shoe  sole  wedge  between  sole 

Shoe  clubfoot  wedge  

Shoe  outflare  wedge 

Shoe  metatarsal  bar  wedge  ro  

Shoe  metatarsal  bar  betvreen 

L3380 

L3390  

L3400  

L3410  

L3420  

Full  sole/heel  wedge  btween  

L3430  

Sho  heel  count  plast  reinfor 

L3440  

Heel  leatt)er  reinforced  

:::::::::::::::;  ::::::::::::::  i 

CPT  codes  and  descriptons  only  are  copyright  American  Medicai  Association.  AH  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
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CPT/ 
HCPCS 


Status 
iKJicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


L3450 

L3455 

L3460 

L3465 

L3470 

L3480 

L3485 

L3500 

L3510 

L3520 

L3530 

L3540 

L3550 

L3560 

L3570 

L3580 

i^90 

L3595 

L3600 

L3610 

L3620 

L3630 

L3640 

L3649 

L3650 

L3651 

L3652 

L3660 

L3670 

L3675 

L3677 

L3700 

L3701 

L3710 

L3720 

L3730 

L3740 

L3760 

L3762 

L3800 

L3805 

L3807 

L3810 

L381S 

L3820 

L382S 

L3830 

L3835 

L3840 

L3845 

L3850 

L38S5 

L38e0 

L3890 

L3900 

L3901 

L3902 

L3804 

L3906 

L3907 

L3908 

L39U9 

L3910 

L3911 

L3912 

L3914 


...........  ■• *) 



•"••X • •• 

*"'V *" *"* 


Shoe  heel  sach  cushion  type  .. 
Shoe  heel  new  leather  standa  . 
Shoe  heel  new  rubber  standar 
Shoe  heel  thomas  with  wedge 
Shoe  heel  thomas  extend  to  b  , 
Shoe  heel  pad  &  depress  for  ..., 
Shoe  heel  pad  removable  for  ... 
Oftho  shoe  add  leather  insot  .... 
Orthopedic  shoe  add  rub  insl  ... 

O  shoe  add  felt  w  leath  insl 

Ortho- shoe  add  half  sote  

Ortho  stvx  add  full  sole  

O  shoe  add  standard  toe  tap  .... 
■  O  shoe  add  horseshoe  toe  tap  . 
O  shoe  add  instep  extension  .... 
O  shoe  add  instep  velcro  do  .... 
O  shoe  convert  to  sof  counte  ... 

Orttw  stioe  add  march  bar  

Trans  shoe  calip  plate  exist 

Trans  shoe  caliper  plate  new  ... 

Trans  shoe  solid  stirrup  exi  

Trans  shoe  solid  stirrup  new  .... 
Shoe  dennis  browne  splint  bo  .. 
Orthopedic  shoe  modifica  NOS 

Shider  fig  8  atxJuct  restrain  

Prefab  shoulder  orthosis 

Prefab  dl)l  shoulder  ortfiosis 

Abduct  restrainer  canvas&web  . 
Acromlo/clavicular  canvas&we  . 

Canvas  vest  SO 

SO  hard  plastic  stabilizer 

Elbow  orthoses  elas  w  stays  .... 

Prefab  elljow  orthosis 

Eltx>w  elastic  with  metal  joi 

Forearm/anm  cuffs  free  motio  ... 

Forearm/arm  cuffs  ext/flex  a 

Cuffs  adj  lock  w/  active  con 

EO  withjoint,  Prefabricated  

Rigid  EO  wo  joints  

Whfo  short  opponen  no  attach  . 
Whfo  long  opponens  no  attach  . 
WHFO.no  joint,  prefabricated  ... 

Whfo  thumb  abduction  bar  

Whfo  second  m.p.  abduction  a  . 
Whfo  ip  ext  asst  w/  mp  ext  s  .... 

Whfo  m.p.  extension  stop 

Whfo  m.p.  extension  assist 

Whfo  m.p.  spring  extension  a  ... 

Whfo  spring  swivel  thumb 

Whfo  thumb  ip  ext  ass  w/  mp  ... 

Action  wrist  w/  dorsiflex  as  

Whfo  adj  m.p.  flexion  contro 

Whfo  adj  m  p.  flex  ctrt  &  I 

Torsion  mechanism  wrist/eltx)  .. 

Hinge  extension/flex  wrist/f  

Hinge  ext/flex  wrist  finger  

Whfo  ext  power  compress  gas  . 

Whfo  electric  custom  fitted  

Wrist  gauntlet  molded  to  pt 

Whfo  wrst  gaunttt  thmb  spica  ... 

Wrist  cock-up  non-moWed  

Prefab  wrist  orthosis  

Whfo  swanson  design 

Prefab  hand  finger  ortfiosis  

Flex  glove  w/elastk;  finger  

WHO  wrist  extension  cock-up  .. 


CPT  codes  axl  (l^scrip«kx«  only  am  copyright  American  Medical  Assooalxxi.  A«  Rights  F^^ 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004-Continued 

CPT/ 
HCPCS 

Status 
indkator 

Condltkw 

Descriptkjn 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

L3916  

A  

A  

A  

Whfo  wrist  extens  w/  outrigg  



L3918  

HFO  knuckle  bender 

' 

L3920 

Knuckle  bender  with  outrigge  

L3922  

A  

Knuckle  bend  2  seg  to  flex  j 

L3923  

A  

HFO,  no  joint,  prefabhcated  

••••••■■■■■■••■.■■■*•• 

L3924  

A  

Oppenheimer  

..■■.•■..•.».....»., 

L3926  

A  

Thomas  suspension 

•—•..-. *■ 

L3928 

A .; ■ 

Rnger  extension  w/  dock  sp 

Finger  extension  with  wrist  

L3930 

A  

L3932  

A  

Safety  pin  spring  wire  

L3934  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

Safety  pin  modified  

L3936  

Palmer 

L3938 

Dorsal  wrist  

L3940 

Dorsal  wrist  w/  outrigger  at 

L3942 

Reverse  knuckle  tiender  

L3944 

Reverse  knuckle  bend  w/  outr 

L3946 

HFO  composite  elastk: _. 

L3948  

Finger  knuckle  bender  

L3950, 

Oppenheimer  w/  knuckle  bentf 

Oppenheimer  w/  rev  knuckle  2 

Spreading  hand 

Add  joint  upper  ext  orthosis 

L3952  

L3954  

i 

L3956  

• — 

L3960  

Sewho  airplan  desig  abdu  pos  

Sewho  erbs  palsey  design  abd  

MokJed  w/  articulating  elbow  

L3962  

L3963  

'. 

L3964  

A  

Seo  mobile  arm  sup  aft  to  wc 

L3965 

A  

Arm  supp  att  to  wc  rancfx)  ty  

L3966 

A  

Mobile  arm  supports  reclinin 

L3968  

A  

Frictkjn  dampening  arm  supp 

Monosuspension  am/hand  supp 

Elevat  proximal  arm  support  

Offset/lat  rocker  arm  w/  ela  

L3969  

A  ..„ 

A  

L3970 

L3972  

A  

L3974  

A  

Mobile  arm  support  supinator 

.... 

L3980  

A  

A  

A  

A  

A 

A  

Upp  ext  fx  orthosis  humeral 

L3982  

Upper  ext  fx  orthosis  rad/ul  

L3984  

Upper  ext  fx  orthosis  wrist  

- : 

L3985  

Forearm  hand  fx  orth  w/  wr  h  

Humeral  rad/ulna  wrist  fx  or  

Sock  fracture  or  equal  each  

•••••■•■••■••••••*.■■■ 

L3986  

L3995  

L3999  

A  

A  

A  

A  

A  

A  

A  

A  

k 

Upper  limb  orthosis  NOS 

L4000  

RepI  girdle  milwaukee  orth  

L4010  

Replace  trilateral  socket  br 

L4020  

Replace  quadlat  socket  brim  

L4030  

Replace  socket  brim  oust  fit  

L4040  

Replace  mokJed  thigh  lacer 

L4045  

Replace  non-mokJed  thigh  lac 

L4050 

Replace  mokled  cah  lacer  

L4055  

A  

, _ 

Replace  non-mokJed  caH  lace  

V" 

L4060  

A  

Replace  high  roll  cuff  

L4070  

A  

Replace  prox  &  dist  upright  

RepI  met  band  kafo-afo  prox  

L4080 

A  

L4090  

A  

RepI  met  band  kafo-afo  calf/  

L4100  

A  .., 

RepI  leath  cuff  kafo  prox  th 

RepI  leath  cuff  kafo-afo  cai 

L4110  

A  1 

A  

A  

A  

A  

A  

A 

A  

A  

A  

A  

A ;... 

A  

L4130  

Replace  pretibial  shell •. 



L4205  

Ortho  dvc  repair  per  15  min  

Orth  dev  repair/repl  minor  p  

Pneumatk:  ankle  cntri  splint 

L4210  

- 

L4350  

L4360  

Pneumatk;  walking  splint  

L4370  

Pneumatic  full  leg  splint 

L4380  

Pneumatk;  knee  splint 

Non-pneumatic  walking  splint 

: 

L4386  

L4392  

Replace  AFO  soft  interface  

L4394  

Replace  foot  drop  spint 

L4396  

Statk:  AFO 



L4398  

Foot  drop  splint  recumbent 

:::::::::::: 

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  AH  Rights  Reserved.  Appiic^)le  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


Status 
j  idicator 


Condition 


Description 


ARC 


Relative 
weight 


Payment 
rate 


National     Minimum 
unadjusted    unadjusted 
copayment   copayment 


L5000 
L5010 
L5020 
L5050 
L5060 
L5100 
L5105 
L5150 
L5160 
L5200 
L5210 
L5220 
L5230 
L5250 
L5270 
L5280 
L5301 
L5311 
L5321 
L5331 
L5341 
L5400 
L5410 
L5420 
L5430 
L5450 
L5460 
L5500 
L5505 
L5510 
L5520 
L5530 
L5535 
L5540 
L5560 
L5570 
L5580 
L5585 
L5590 
L5595 
L5600 
L5610 
L5611 
L5613 
L5614 
L5616 
L5617 
L5618 
L5620 
L5622 
L5624 
L5626 
L5628 
L5629 
L5630 
L5631 
L5632 
L5634 
L5636 
L5637 
L5638 
L5639 
L5640 
L5642 
L5643 
L5644 


Sho  insert  w  arch  toe  filler 

Mold  socket  ank  hgt  w/  toe  f  

Tibial  tutjercle  hgt  w/  toe  f  

Ank  symes  mold  sckt  sach  ft 

Symes  met  fr  leath  socket  ar 

Molded  socket  shin  sach  foot 

Plast  socket  jts/thgh  lacer 

Mold  sckt  ext  knee  shin  sach  

Mok)  socket  t)ent  knee  shin  s 

Kne  sing  axi$  fric  shin  sach 

No  knee/ankle  joints  w/  ft  b  

No  knee  joint  with  artk;  aii  

Fern  focal  defic  constant  fri  

Hip  canad  sing  axi  cons  fric  

Tilt  table  locking  hip  sing  

Hemipelvect  canad  sing  axis 

BK  mold  socket  SACH  ft  endo  .... 

Knee  disart,  SACH  ft,  endo  

AK  open  end  SACH  

Hip  disart  Canadian  SACH  ft 

Hemipelvectomy  Canadian  SACH 

Postop  dress  &  1  cast  chg  bk  

Postop  dsg  bk  ea  add  cast  ch 

Postop  dsg  &  1  cast  chg  ak/d  

Postop  dsg  ak  ea  add  cast  ch 

Postop  app  non-wgt  bear  dsg  

Postop  app  non-wgt  bear  dsg  

Init  bk  ptb  plaster  direct  

Init  ak  ischal  pistr  direct 

Prep  BK  ptb  plaster  molded  

Perp  BK  ptb  thermopis  direct  

Prep  BK  ptb  thermopis  molded  ... 

Prep  BK  ptb  open  end  socket  

Prep  BK  ptb  laminated  socket 

Prep  AK  ischial  plast  molded 

Prep  AK  ischial  direct  form 

Prep  AK  ischial  ttiermo  mold  

Prep  AK  ischial  open  end  

Prep  AK  ischial  laminated 

Hip  disartk;  sach  thermopis  

Hip  disart  sach  laminat  mold  

Above  knee  hydracadence  

Ak  4  bar  link  w/fric  swing 

Ak  4  bar  ling  w/hydraul  swig 

4-t>ar  link  above  knee  w/swr>g  

Ak  univ  multiplex  sys  frict  

AK/BK  self-aligning  unit  ea  

Test  socket  symes  

Test  socket  betow  knee 

Test  socket  knee  disartkiula  

Test  socket  above  knee 

Test  socket  hip  disarticulat  

Test  socket  hemipelvectomy  

Below  knee  acrylic  socket  

Syme  typ  expandabi  wall  sckt  

Ak/knee  disartic  acrylic  soc  

Symes  type  ptb  brim  design  s 

Symes  type  poster  opening  so  .... 
Symes  type  medial  opening  so  ... 

Betow  knee  total  contact 

Below  knee  leather  socket 

Betow  knee  wood  socket  

Knee  disarticulat  leather  so  

Above  knee  leatfier  socket  

Hip  flex  inner  socket  ext  fr 

Above  knee  wood  socket 


OPT  codes  and 
Copynght  Amen<^n 


(^Bscnptions  only  are  copynght  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply 
Dental  Association  All  rights  reserved 
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CPT/ 
HCPCS 


L5645 

L5646 

L5647, 

L5648 

L5649 

L5650. 

L5651  . 

L5652. 

L5653. 

L5654. 

L5655. 

L5656. 

L5658. 

L5661  . 

L5665. 

L5666. 

L5668. 

L5670  . 

L5671  . 

L5672  . 

L5674  . 

L5675. 

L5676. 

L5677. 

L5678. 

L5680. 

L5682. 

L5684. 

L5686. 

L5688. 

L5690  ., 

L5692  .. 

L5694.. 

L5695  .. 

L5696.. 

L5697  .. 

L5698  .. 

L5699.. 

L5700  .. 

L5701  .. 

L5702  .. 

L5704.. 

L5705  .. 

L5706  .. 

L5707  .. 

L5710  .. 

L5711  .. 

L5712  .. 

L5714  .. 

L5716  .. 

L5718  .. 

L5722  .. 

L5724  .. 

L5726  .. 

L5728  .. 

L5780  .. 

L5781  .. 

L5782  .. 

L5785  .. 

L5790  .. 

L5795  .. 

L5810  ... 

L5811  ... 

L5812  ... 


Status 
indicator 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A  . 

A  . 

A  . 

A  , 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  . 

A  .. 

A  .. 

A  ., 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 

A  .. 


Condition 


L5814 A 

L5816 I  A 


Description 


Bk  flex  inner  socket  ext  fra  

Below  knee  air  cusfiion  socke  .. 

Below  knee  suctton  socket  

Above  knee  air  cushion  socke  .. 
Isch  containmt/narrow  m-l  so  .... 

Tot  contact  ak/knee  disart  s  

Ak  flex  inner  socket  ext  fra  ........ 

Suction  SUSP  ak/knee  disart 

Knee  disart  expand  wall  sock  ... 

Socket  insert  symes 

Socket  insert  below  knee 

Socket  insert  knee  arttoulat  

Socket  insert  above  knee  

Mutti-durometer  symes  

Multi-durometer  below  knee  

Below  knee  cuff  suspension  ..;.. 

Socket  insert  w/o  lock  tower 

Bk  molded  supracondylar  susp 

BK/AK  locking  mechanism 

Bk  removable  medial  brim  sus  . 

Bk  suspension  sleeve  

Bk  heavy  duty  susp  sleeve 

Bk  knee  joints  single  axis  p 

Bk  knee  joints  polycentric  p 

Bk  joint  covers  pair  

Bk  thigh  lacer  non-moWed 

Bk  thigh  lacer  glut/ischia  m 

Bk  fori<  strap i 

Bk  back  check 

Bk  waist  belt  webbing  

Bk  waist  belt  padded  and  lin  .... 

Ak  pelvic  control  belt  light 

Ak  pelvic  control  belt  pad/I 

Ak  sleeve  susp  neoprene/equa  . 

Ak/knee  disartk:  pelvic  join  

Ak/knee  disartic  pelvic  band  

Ak/knee  disartk:  silesian  ba  ....... 

ShoukJer  harness 

Replace  socket  below  knee 

Replace  socket  above  knee  

Replace  socket  hip  

Custom  shape  cover  BK 

Custom  shape  cover  AK 

Custom  shape  cvr  knee  disart  ... 

Custom  shape  cvr  hip  disart 

Kne-shin  exo  sng  axi  mnl  loc  .... 

Knee-shirr  exo  mnl  lock  ultra  

Knee-shin  exo  frict  swg  &  st 

Knee-shin  exo  variable  frict  

Knee-shin  exo  mech  stance  ph  . 

Knee-shin  exo  fret  swg  &  sta 

Knee-shin  pneum  swg  fret  exo  .. 

Knee-shin  exo  fluid  swing  ph 

Knee-shin  exi  jnts  fid  swg  e  

Knee-shin  fluid  swg  &  stance  .... 
Knee-shin  pneum/hydra  pneum  . 
Lower  limb  pros  vacuum  pump  . 
HD  low  limb  pros  vacuum  pump 

Exoskeletal  bk  ultralt  mater  

Exoskeletal  ak  ultra-light  m 

Exoskel  hip  ultra-light  mate  

Endoskel  knee-shin  mnl  lock  

Endo  knee-shin  mnl  tek  ultra  

Endo  knee-shin  fret  swg  &  st 

Endo  knee-shin  hydral  swg  ph  ... 
Endo  knee-shin  polyc  mch  sta  ... 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  Amencan  Dental  Association.  All  rights  reserved. 
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OPT/ 
HCPCS 


I  >tatus 
intjicator 


CofiditJon 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


L5818 

L5822 

L5824 

L5826 

L5e28 

L5830 

L5840 

L5845 

L5846 

L5847 

L5848 

L5850 

L5855 

L5910 

L5920 

L5925 

L5930 

L5940 

L5950 

L5960 

L5962 

L5964 

L5966 

L5968 

L5970 

L5972 

L5974 

L5975 

L5976 

L5978 

L5979 

L5980 

L5981 

L5982 

L5984 

L5985 

L5986 

L5987 

L5988 

L5989 

L5990 

L5995 

L5999 

L6000 

L6010 

L6020 

L6025 

L6050 

L6055 

L6100 

L6110 

L6120 

L6130 

L6200 

L6205 

L6250 

L6300 

L6310 

L6320 

L6350 

L6360 

L6370 

L6380 

L6382 

L6384 

L6386 


Endo  knee-shin  tret  swg  &  st .... 
Endo  knee-shin  pneum  swg  frc 
Endo  knee-shin  fluid  swing  p  .... 

Miniature  knee  joint 

Endo  knee-shin  fluid  swg/sta 

Endo  knee-shin  pneum/swg  pha 

Multi-axial  knee/shin  system  , 

Knee-shin  sys  stance  flexion  ..... 
Knee-shin  sys  microprocessor  .. 

Mkiroprocessor  cntrl  feature  

Knee-shin  sys  hydraul  stance  ... 
Endo  ak/hip  knee  extens  assi .... 

Mech  hip  extensk>n  assist  

Endo  t)elow  knee  alignable  sy  ... 
Endo  ak/hip  alignable  system  .... 

Above  knee  manual  lock  

High  activity  knee  frame  

Endo  bk  ultra-light  material  ........ 

Endo  ak  ultra-light  material  

Endo  hip  ultra-light  materia 

Below  knee  flex  cover  system  ... 
Above  knee  flex  cover  system  ... 

Hip  flexible  cover  system 

Multiaxial  ankle  w  dorsiflex 

Foot  extemal  keel  sach  foot  

Flexible  keel  foot 

Foot  single  axis  ankle/foot  ...; 

Combo  ankle/foot  prosthesis  

Energy  storing  foot 

Ft  prosth  multiaxial  ankl/ft 

Multi-axial  ankle/ft  prosth  

Rex  foot  system 

Flex-walk  sys  tow  ext  prosth 

Exoskeletai  axial  rotatton  u 

Endoskeletal  axial  rotation 

Lwr  ext  dynamic  prosth  pyton  .... 

Multi-axial  rotation  unit 

Shank  ft  w  vert  load  pylon  ......... 

Vertical  stK)ck  reducir^  pylo  

Pylon  w  elctrrx:  force  sensor  

User  adjustable  heel  height  

Lower  ext  pros  heavyduty  tea  ... 
Lowr  extremity  prosthes  NOS  .... 
Par  hand  robin-aids  thum  rem  ... 

Hand  robin-aids  little/ring  

Part  hand  robin-aids  no  fing  

Part  hand  disart  myoelectric  

Wrst  MLd  sck  fix  hng  tri  fjad 

Wrst  mold  sock  w/exp  interfa  .... 
Elb  mold  sock  flex  hinge  pad  .... 
Elbow  mold  sock  suspension  t  .. 
Elbow  mold  doub  spit  soc  ste  .... 
Elbow  stump  activated  lock  h  .... 
Elbow  mold  outskJ  lock  hinge  .... 
Elbow  molded  w/  expand  inter  .. 

Eltxjw  inter  loc  eUx)w  forarm  

ShkJer  disart  int  lock  elbow 

Shoulder  passive  restor  comp  ... 
Shoulder  passive  restor  cap  ...... 

Thorack;  intern  tock  eltraw  ......... 

Thoracic  passive  restor  comp  .... 

Thoracic  passive  restor  cap 

Postop  dsg  cast  chg  wrst/elb 

Postop  dsg  cast  chg  elb  dis/  

Postop  dsg  cast  chg  shIderA  

Postop  ea  cast  chg  &  realign  .... 


CPT  codes  and  descriptions  only  are  copyngm  American  Medical  Association.  AH  Rigtits  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  Amencaii  Dental  Association  All  nghts  resened. 
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CPT/ 
HCPCS 

Status 
indkator 

Condition 

Descriptton 

APC 

Relative 
weight 

Payment 
rate* 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

L6388  

A  

Postop  appfkat  rigid  dsg  on  

Betow  elbow  prosth  tiss  shap 

...^... 

L6400  

A 

A 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

L6450 

Elb  disart  prosth  tiss  shap  

L6500  

Above  elbow  prosth  tiss  shap 

L6550 

Shidr  disar  prosth  tiss  shap  

L6570 

Scap  thorac  prosth  tiss  shap 

Wrist/elbow  bowden  cable  mol  .'. 

Wrist/elbow  bowden  cW  dir  f 

L6580  

L6582  

L6584  

Elbow  fair  lead  cable  molded  

L6586 

Elbow  fair  lead  cable  dir  fo  

L6588  

Shdr  fair  lead  cable  moWed 

L6590  

Shdr  fair  ;ead  cable  direct 

L6600  

Polycentric  hinge  pair  

Single  pivot  hinge  pair  

L6605  

• 

L6610  

A  

A  

A  

A  

A  

Flexible  metal  hinge  pair 

Disconnect  locking  wrist  uni  

L6615  

L6616  

Disconnect  insert  locking  wr  

Flexion-friction  wrist  unit  

L6620  

L6623  

Spring-ass  rot  wrst  w/  latch  

L6625  

A  

Rotation  wrst  w/  cable  tock 

L6628  

A  

Qutok  disconn  hook  adapter  o 

L6629  

A  

Lamination  collar  w/  couplin  

L6630  

A  

Stainless  steel  any  wrist  

L6632  

A  

A  

Latex  suspension  sleeve  each  

Lift  assist  for  elbow  „... 

Nudge  control  elbow  lock  

L6635  

L6637  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

L6638  

Elec  lock  on  manual  pw  elbow  

Shoulder  abduction  joint  pai 

L6640  

L6641  

Excursion  amplifier  pulley  t 

Excursion  amplifier  lever  ty 

L6642  

L6645  

Shoulder  flexton-abduction  j  

Multipo  locking  shoulder  jnt  

L6646  

L6647  

Shoulder  lock  actuator 

L6648  

Ext  pwrd  shider  lock/unlock  

L6650  

Shoutoer  universal  joint  

L6655  

Standard  control  cable  extra 

L6660  

Heavy  duty  control  cable  

L6665  

Tefton  or  equal  cable  lining  

L6670  

Hook  to  hand  cable  adapter  

L6672  

Harness  chest/shlder  saddle  

L6675  

Harness  figure  of  8  sing  con  

Harness  figure  of  8  dual  con  

Test  sock  wrist  disart/bel  e  

Test  sock  elbw  disart/above  

L6676  

L6680  

L6682  

A  

A  

L6684  

Test  socket  shIdr  disart/tho 

L6686  

A 

Suction  socket 

L6687  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

Frame  typ  socket  bel  elbow/w 

' 

L6688  

Frame  typ  sock  above  elb/dis 

L6689  

Frame  typ  socket  shoulder  di  

L6690  

Frame  typ  sock  interscap-tho  

L6691  

Removable  insert  each  

L6692  

Silicone  gel  insert  or  equal 

L6693 

Lockingelbow  forearm  cntrbal 

- 

L6700  

Terminal  device  model  #3  

L6705  

Tenninal  device  model  #5  

L6710  

Temiinal  device  model  #5x 

L6715  

Terminal  device  model  #5xa 

L6720  

Terminal  device  model  #6  

L6725  

Terminal  device  model  #7  

\ 

" 

L6730  

Terminal  device  model  #7lo 

L6735  

Tenninal  device  model  #8  

L6740  

Terminal  device  model  #8x 

L6745  

Terminal  device  model  #88x 

L6750  

Tenninal  device  model  #10p  

L6755  

Terminal  device  model  #10x 

L6765 i 

Terminal  device  model  #12p  

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


!»atus 
inlicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


L6770  

L6775  

L6780  

L6790  

L6795  

L6800  

L6805  

L6806  

L6807  

L6808  

L6809  

L6810  

L6825  

L6830  

L6835  

L6840 

L6845  

L6850  

L6855  

L6860  

L6865  

L6867  

L6868  

L6870  

L6872  

L6873  

L6875  

L6880  

L6881  

L6882  

L6890  

L6895  

L6900  

L6905  

L6910  

L6915  

L6920  

L6925  

L6930  

L6935  

L6940  ..*. 

L6945  

L6950  

L6955  

L6960  

L6965  

L6970  

L6975  

L7010  

L7015  ..... 

L7020  

L7025  

L7030  

L7035  

L7040  

L7045  

L7170  

L7180  

L7185  

L7186  

L7190  

L7191  

L7260  

L7261  

L7266  

L7272  


Temiinal  device  model  #99x  ... 
Temiinal  device  model#555  .... 
Temiinal  device  model  #ss555 

Hooks-accu  hook  or  equal 

Hooks-2  load  or  equal  

Hoo)<s-aprl  vc  or  equal 

Modifier  wrist  flexion  unit  

Trs  grip  vc  or  equal 

Term  device  grip  1/2  or  equal  .. 

Term  device  infant  or  child  

Trs  super  sport  passive  

Pincher  tool  otto  bock  or  eq  ... 

Hands  donrance  vo  

Hand  apri  vc 

Hand  sierra  vo  

Hand  becker  Imperial 

Hand  becker  lock  grip , 

Term  dvc-hand  becker  ptylite  .. 

Hand  robin-aids  vo 

Hand  robin-aids  vo  soft 

Hand  passive  hand  

Hand  detroit  infant  hand  

Passive  inf  hand  steeper/hos  .. 

Hand  child  mitt 

Hand  nyu  child  hand 

Hand  mech  Inf  steeper  or  equ  . 

Hand  bock  vc  

Hand  bock  vo 

Autograsp  feature  u'  term  dv  ... 
Microprocessor  control  uplmb  .. 

Production  glove  

Custom  glove  

Hand  restorat  thumb/1  finger  ... 

Hand  restoration  multiple  fi  

Hand  restoration  no  fingers  

Hand  restoration  replacmnt  g  .. 

Wrist  disarticul  switch  ctri  

Wrist  disart  myoelectronic  c 

Below  elbow  switch  controJ 

Below  elbow  myoelectronic  ct  . 

Elbow  disarticulation  switch  

Elbow  disart  myoelectronic  c  ... 

Above  elbow  switch  control  

Above  elbow  myoelectronic  ct  . 

Shidr  disartic  switch  contro 

Shidr  disartic  myoelectronic 

Interscapular-thor  switch  ct 

Interscap-thor  myoelectronic  .... 
Hand  otto  back  steeper/eq  sw  . 

Hand  sys  teknik  village  swit 

Electronk:  grelfer  switch  ct  

Electron  hand  myoelectronic  ... 
Hand  sys  teknik  vill  myoelec  ... 

Electron  greifer  myoelectro  

Prehensile  actuator  hosmer  s  .. 
Electron  hook  child  michigan  ... 
Electronic  elbow  hosmer  swit  .. 
Electronic  elbow  utah  myoele  .. 
Electron  elt)ow  adolescent  sw  . 

Electron  elbow  child  switch 

Elbow  adolescent  myoelectron 
Elbow  child  myoelectronic  ct  ... 

Electron  wrist  rotator  otto 

Electron  wrist  rotator  utah  ........ 

Servo  control  steeper  or  equ  ... 
Analogue  control  unb  or  equa  . 


CPT  codes  and 
Copyrtghl  America  i 


deiciiplionsc 


only  are  copyright  Amencan  Medical  Association.  Ail  Rights  Resened.  Applicable  FARS/DFARS  Apply. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 

Status 
indicator 

Condition 

L7274  

A 

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

L7360  

L7362  

L7364  

L7366  

L7367  

L7368  

L7499  

L7500  

L7510  

L7520  

L7900  

L8000  

L8001  

L8002  

L8010  

L8015  

L8020  ....... 

A  

A  

A  

A  

A  , 

A  

A  

A  

A  

A  

A  

A  

A  

A  

E  

E  

E  

E  

E  

L8030  

L8035  

L8039  

L8040  

L8041  

L8042  

L8043  

L8044  

L8045  

L8046  

L8047  

L8048  

L8049  

L8100  

L8110 

L8120  

L8130  

L8140  

L8150  

E  

L8160  

E  

L8170  

E ;. 

L8180  

E  

E  

L8190  

L8195  

E  

L8200  

E  

L8210  

E  

E  

L8220  

L8230  

L8239  

E  

E  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  ...< 

L8300  

L8310  

L8320  

L8330  

L8400  

L8410  

L8415  

L8417  

L8420  

L8430  

:; 

L8435  

L8440  

A  

A  

A  

A  

A  

A  

A  

A  

L8460  

L8465  

L8470  

L8480  

. 

L8485  

L8490  

L8499  

Description 


Proportional  ctl  12  volt  uta , 

Six  volt  bat  otto  bock/eq  ea 

Battery  chrgr  six  volt  otto 

Twelve  volt  battery  utah/equ 

Battery  chrgr  12  volt  utah/e  

Replacemnt  lithium  ionbatter  .... 

Lithium  ion  battery  charger  

Upper  extremity  prosthes  NOS  . 

Prosthetic  dvc  repair  hourty  

Prosthetk:  device  repair  rep 

Repair  prosthesis  per  15  min  ... 

Vacuum  erection  system  

Mastectomy  bra  

Breast  prosthesis  bra  &  form  .... 

Brst  prsth  bra  &  bilat  fomi  

Mastectomy  sleeve  

Ext  breastprosthesis  garment  ... 

Mastectomy  form  

Breast  prosthesis  silicone/e 

Custom  breast  prosthesis 

Breast  prosthesis  NOS  

Nasal  prosthesis  

Midfacial  prosthesis 

Orbital  prosthesis 

Upper  facial  prosthesis  

Hemi-facial  prosthesis 

Auricular  prosthesis  

Partial  facial  prosthesis 

Nasal  septal  prosthesis 

Unspec  maxillofacial  prosth  , 

Repair  maxillofacial  prosth 

Compression  stocking  BK18-30 

Compression  stocking  BK30-40 

Compression  stocking  BK40-50 

Gc  stocking  thighlngth  18-30 

Gc  stocking  thighlngth  30-40  

Gc  stocking  thighlngth  40-50  

Gc  stocking  full  Ingth  18-30  

Gc  slocking  full  Ingth  30-40  ....... 

Gc  stocking  full  Ingth  40-50  

Gc  stocking  waisttngth  18-30 

Gc  stocking  ^aistlngth  30-40  .'... 

Gc  stocking  waistlngth  40-50 

Gc  stocking  custom  made  

Gc  stocking  lymphedema  

Gc  stocking  garter  t>elt 

G  compression  stocking  NOS  ... 
Truss  single  w/  standard  pad  .... 
Truss  double  w/  standard  pad  ... 

Truss  additk)n  to  std  pad  wa  

Truss  add  to  std  pad  scrotal 

Sheath  below  knee  

Sheath  above  knee 

Sheath  upper  limb 

Pros  sheath/sock  w  gel  cushn  ... 

Prosthetic  sock  multi  ply  BK  

Prosthetk:  sock  multi  ply  AK  

Pros  sock  multi  ply  upper  Im  

Shrinker  below  knee  

Shrinker  atxjve  knee 

Shrinker  upper  limb 

Pros  sock  single  ply  BK 

Pros  sock  single  ply  AK 

Pros  sock  single  ply  upper  I  

Air  seal  suction  reten  systm  

Unlisted  misc  prosthetic  ser 


APC 


Relative 
weight 


Payment 
rate 


fvlational 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


OPT  codes  and  descriptions  only  are  copyright  American  Medical  Assooation.  All  Rights  Resenwd.  AppkcatJte  FARS/DFAHS  Apply. 
Copyrigtit  American  Dental  Association.  All  rights  reserved. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004 — Continued 


CPT/ 
HCPCS 


status 
ir  jicator 


Condition 


Description 


APC 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


L8500 

L8501 

L8505 

L8507 

L850g 

L8510 

L8600 

L8603 

L8606 

L8610 

L8612 

L8613 

L8614 

L8619 

L8630 

L8641 

L8642 

L8658 

L8670 

L8699 

L9900 

M0064 

M0075 

M0076 

M0100 

M0300 

M0301 

P2028 

P2029 

P2031 

P2033 

P2038 

P3000 

P3001 

P7001 

P9010 

P9011 

P9012 

P9016 

P9017 

P9019 

P9020 

P9021 

P9022 

P9023 

P9031 

P9032 

P9033 

P9034 

P9035 

P9036 

P9037 

P9038 

P9039 

P9040 

P9041 

P9043 

P9044 

P9045 

P9046 

P9047 

P9048 

P9050 

P9603 

P9604 

P9612 


A 

A 

A 

A 

A 

A 

N 

N 

N 

N 

N 

N 

E 

A 

N 

N 

N 

N 

N 

N 

A 

X 

E 

E 

E 

E 

E 

A 

A 

E 

A 

A 

A 

E 

E 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

K  . 

A  . 

A  . 

N  . 


Artificial  larynx 

Tracheostomy  speaking  valve 

Artificial  larynx,  accessory  

Trach-esoph  voice  pros  pt  in  .. 
Trach-esoph  voice  pros  md  in 

Voice  amplifier  

Implant  breast  silicone/eq  

Collagen  imp  urinary  2.5  ml  .... 
Synthetic  impint  urir^ry  1ml  ... 

Ocular  Implant 

Aqueous  shunt  prosthesis  

Ossicular  implant  

Cochlear  device/system 

Replace  cochlear  processor  .... 
Metacarpophalangeal  Implant  . 

Metatarsal  joint  Irnplant 

Hallux  Implant  

Interphaiangeal  joint  Impint 

Vascular  graft,  synthetic  >. 

Prosthetic  Implant  NOS  

O&P  supply/accessory/service 

Visit  for  drug  monitoring 

Cellular  therapy 

Prolotherapy 

Intragastric  hypothermia  

IV  chelationtherapy  

Fabric  wrapping  of  aneurysm  .. 

Cephalln  floculation  test 

Congo  red  blood  test  

Hair  analysis  

Blood  thymol  turbidity  

Blood  mucoprotein  

Screen  pap  by  tech  w  md  supv 
Screening  pap  smear  by  phys  . 

Culture  bacterial  urine 

Whole  blood  for  transfusion 

Blood  split  unit  

Cryopreclpitate  each  unit  

REG  leukocytes  reduced  

One  donor  fresh  frozn  plasma  . 

Platelets,  each  unit  

Plaelet  rich  plasma  unit  

Red  blood  cells  unit  

Washed  red  blood  cells  unit  .... 

Frozen  plasma,  pooled,  sd  

Platelets  leukocytes  reduced  ... 

Platelets,  irradiated  

Platelets  leukoreduced  Irrad  .... 

Ptatelets,  pheresis 

Platelet  pheres  leukoreduced  .. 

Platelet  pheresis  Irradiated  

Plate  pheres  leukoredu  irrad  ... 

RBC  Inadiated  

RBC  deglycerolized  

RBC  leukoreduced  irradiated  ... 

Albumin  (human),5%,  50ml  

Plasma  protein  tract,5%,50ml  ... 
Cryopreclpitatereducedplasma  , 
Albumin  (human),  5%,  250  ml  .. 
Albumin  (human),  25%,  20  ml  .. 
Albumin  (human),  25%,  50ml  ... 
Plasmaprotein  fract,5%,250ml  .. 

Granulocytes,  pheresis  unit  

One-way  allow  prorated  miles  .. 

One-way  allow  prorated  trip 

Catheterize  for  urine  spec  


0374 

1.1062 

$60.05 

1 

0956 

l"4575 

$79ri3 

0957 

0.6870 

$37.30 

0952 

0.4860 

$26.38 

0954 

1.9770 

$107.33 

0955 

1.5750 

$85.51 

0957 

0.6870 

$37.30 

0958 

•1.1296 

$61.32 

0959 

1.4326 

$77.77 

0960 

2.6638 

$144.62 

0949 

2.0608 

$111.88 

1013 

0.9101 

$49.41 

9500 

1.2398 

$67.31 

0954 

1.9770 

$107.33 

9501 

6.7772 

$367.93 

9501 

6.7772 

$367.93 

9502 

7.3552 

$399.31 

1019 

6.7353 

$365.65 

9505 

1.8011 

$97.78 

9504 

3.9764 

$215.87 

9504 

3.9764 

$215.87 

0961 

0.7319 

$39.73 

0956 

1.5414 

$83.68 

1009 

0.9447 

$51.29 

0963 

3.4713 

$188.45 

0964 

0.7911 

$42.95 

0965 

1.9432 

$105.49 

0966 

7.7071 

$418.41 

9506 

20.7004 

$1,123.80 

$12.01 


815.83 

$7.46 

$5.28 

$21.47 

$17.10 

$7.46 

$12.26 

$15.55 

$28.92 

$22.38 

$9.88 

$13.46 

$21.47 

$73.59 

$73.59 

$79.86 

$73.13 

$19.56 

$43.17 

$43.17 

$7.95 

$16.74 

$10.26 

$37.69 

$8.59 

$21.10 

$83.68 

$224.76 


OPT  codes  and 
Copyright  Amencar 


dea  :nptions 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 

Status 
indicator 

Condition 

P9615  

n 

X  

E 

Q0035  

Q0081  

Q0083  

E  

E  

E  

A 

T  

N  

A  

A  

Q0084  

Q0085  

00086  

Q0091  

C30092 

Q0111  ...... 

Q0112  

00113  

A  

A  

A  

K  ...; 

E  

N  

N  

00114  

00115  ...... 

00136  

Q0144  

00163  

00164  

00165  

E  

00166  

N  

00167  

N 

O0168  

E  

Q0169  

N  

Q0170  

E  

Q0171  

N  

E  

N  

N  

N  

E  

N  

E 

N  

N  

E  

N  

K  

N  

N  

N  

N  

Q0172  

00173  

00174  

Q0175  

00176  

00177  

- 

00178  

00179  

Q0180  

Q0181  

^ 

Q0183  

Q0187  

Q1001  

01002  

Q1003  

Q1004  

O1005  

N  

Q2001  

N  

Q2002  

N  

Q2003  

N  

N  

K  

02004  

Q2005  

Q2006  

K  

Q2007  

N  

K  

Q2008  

Q2009  

N 

N  

K  

N  

N  

N  

K  

K  

K  „.. 

E  

N  

K  

K  

N  

N  

K  

Q2010  

Q2011  

02012  

Q2013  

Q2014  

O2017  

Q2018  

Q2019  

02020  

Q2021  

02022  

Q3000  

O3001  

03002  

03003  

Descriptkjn 


APC 


0100 


0191 


0733 


Relative 
weight 


1.6726 


0.1679 


0.1782 


Payment 
rate 


1409 


7024 
7025 


Urine  specimen  collect  muW 

Cardiokymography  

Infusion  ther  other  than  che 

Chemo  by  other  tfian  Infuskxi  

Chemotherapy  by  Infusion  

Chemo  by  both  Infusion  and  0  

PhysKal  tfierapy  evaluatkjn/ , 

Ot^ining  screen  pap  smear  

Set  up  port  xray  equipment  

Wet  mounts/  w  preparatk)ns 

Potassium  hydroxide  preps  

PInworm  examjnatk>ns 

Fern  test 

Post-coital  mucous  exam 

Non  esrd  epoetin  alpha  inj 

Azithromycin  dihydrate,  oral  

Diphenhydramine  HCI  50mg 

Prochlorperazine  maleate  5mg 

Prochlorperazine  maleatelOmg  .... 

Granisetron  HCI  1  mg  oral 

Dronabinol  2.5mg  oral  

Dronabinol  5mg  oral  

Promethazine  HCI  12.5mg  oral  .... 

Promethazine  HCI  25  mg  oral  

Chlorpromazlne  HCI  10mg  oral  .... 
Chlorpromazine  HCI  25mg  oral  .... 
Trimethobenzamkle  HCI  250mg  ... 

Thiethylperazine  maleatelOmg 

Perphenazine  4mg  oral 

Perphenazine  8mg  oral 

Hydroxyzine  pamoate  25mg  

Hydroxyzine  pamoate  50mg  

Ondansetron  HCI  Smg  oral 

Ddasetron  mesylate  oral  

Unspecified  oral  anti-emetic  

Nonmetabolk;  active  tissue  

Factor  viia  recombinant  

Ntiol  category  1  

Ntlol  category  2 

Ntiol  category  3 , 

Ntlol  category  4 

Ntlol  category  5 

Oral  cabergoilne  0.5  mg  

Elliotts  b  solution  per  ml  

Aprotinin,  10,000  kiu  

Bladder  cateull  irrig  sol 

Cortkx)relin  ovine  triflutat  

Digoxin  immune  fab  (ovine) 

Etfianolamine  oleate  100  mg 

Fomepizole,  15mg  

Fosphenytoin,  50  mg  

Glatjramer  acetate,  per  dose  

Hemin,  per  1  mg 

Pegademase  bovine,  25  iu  

Pentastarch  10%  solution  

Sermorelin  acetate,  0.5  mg  

Teniposide,  50  mg  

Urofollitropin,  75  iu 

Basiliximab  

Histrelln  acetate  

Leplrudin  

VonWillebrandFactrCmplxperlU 

Rubidium-Rb-82  

Brachytfierapy  Radioelements 

GalHumga67 I  

Technetium  tc99m  bicisate  I  1620 

OPT  codes  and  descriptions  only  are  copyri{^  American  Medk:ai  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  All  nghts  reserved. 


$90.80 


$9.12 


$9.67 


National 
unadjusted 
copayment 


$41.44 


$2.65 


17.9693 


$975.54 


Minimum 
unadjusted 
copayment 


$18.16 


$1.82 


$1.93 


7027 


7030 


7035 
7037 
1615 


1618 
9025 


3.4880 
.4.4789 

$189.36 
$243.16 

0.2215 

$12.03 

0.0119 

$.65 

1.5530 

1.1321 

11.2007 

$84.31 

$61.46 

$606.07 

0.0168 
2.5939 

$.91 
$140.82 

3.3106 

$179.73 

$195.11 


$37.87 
$48.63 


$2.41 

■  $;i3 


$16.86 

$12.29 

$121.61 


$.18 
$28.16 


$35.95 


48208 


Federal  Register /Vol.  68,  No.  155 /Tuesday,  August  12,  2003 /Proposed  Rules 


Addendum 

3.— Payment  Status  by  HCPCS  Code  and  Related  Informatjon  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

i     ir 

>tatus 
dicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
unadjusted 
copayment 

Q3004  

N 
N 
N 
N 
K 
N 
N 
K 
N 
A 
A 
A 
E  , 
E  , 
E 
K 

N  . 
A 
A 

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 

Xenon  xe  133 

1625 
1628 

9022 

Q3005  

Technetium  tc99m  mertiatide  

Q3006  

Technetium  tc99m  glucepatate 

Sodium  phosphate  p32 

Q3007  

Q3008  

Indium  111-in  pentetreotide  

Technetium  tc99m  oxidronate  

6.8170 

$370.09 

$74  02 

Q3009  

Q3010  

Technetium  tc99mlabeledi1x» 

Q3011  

Chromic  phosphate  p32 

2.0103 

$109.14 

$21  83 

Q3012  

Cyanocobalamin  cobalt  co57 

Q3014  

Telehealth  facility  fee  

Q3019  

ALS  emer  trans  no  ALS  serv 

ALS  nonemer  trans  no  ALS  se 

Ped  hepatitis  b  vaccine  inj 

Hepatitis  b  vaccine  adult  ds 

Q3020  

Q3021  

■ 

Q3022  

Q3023  

Injection  hepatitis  Bvaccine  

IM  inj  interferon  beta  1-a  

Subc  inj  interferon  beta-la  

Cast  sup  body  cast  plaster  

Cast  sup  txxJy  cast  fiberglas  

Q3025  

0.9417 

$51.12 

$10  22 

Q3026  

Q4001  

Q4002  

Q4003  

Cast  sup  shoulder  cast  pistr  

Cast  sup  shoulder  cast  tbrgi 

Cast  sup  long  arm  adult  pist 

Q4004  

••••- 

Q4005  

Q4006  

Cast  sup  long  arm  adult  fbrg  

Cast  sup  long  arm  ped  pister  

Q4007  

Q4008  

Cast  sup  long  arm  ped  fbrgis  

04009  

Cast  sup  sht  arm  adult  pIstr  

Q4010  

Cast  sup  sht  arm  adult  fbrgi  

Cast  sup  sht  arm  ped  plaster  

04011  

04012  

Cast  sup  sht  arm  ped  fbrglas  

O4013  

Cast  sup  gauntlet  plaster 

Q4014  

Cast  sup  gauntlet  fiberglass  

O4015  

Cast  sup  gauntlet  ped  pister 

Q4016  

Cast  sup  gauntlet  ped  fbrgis 

04017  

Cast  sup  Ing  arm  splint  pIst  

Q4018  

Cast  sup  Ing  arm  splint  fbrg  

Cast  sup  Ing  arm  spint  ped  p  

04019  ...... 

O4020  

Cast  sup  Ing  arm  spInt  ped  t  

O4021  

Cast  sup  sht  arm  splint  pIst  

Cast  sup  sht  arm  splint  fbrg  

04022  

O4023  

Cast  sup  sht  arm  spInt  ped  p  



O4024  

Cast  sup  sht  arm  spInt  ped  f  

Cast  sup  hip  spica  plaster  

O4025  

04026  

^ 

Cast  sup  hip  spica  fitjerglas  

04027  

Cast  sup  hip  spica  ped  pIstr 

O4028  

Cast  sup  hip  spica  ped  fbrgI 

O4029  ...... 

Cast  sup  long  leg  plaster 

04030  

Cast  sup  long  leg  fit)erglass  

O4031  

Cast  sup  Ing  leg  ped  plaster 

O4032  ...... 

^ 

Cast  sup  Ing  leg  ped  fbrgis 

O4033  

Cast  sup  Ing  leg  cylinder  pi 

O4034  

Cast  sup  Ing  leg  cylinder  fb  

O4035  

Cast  sup  Ingleg  cylndr  ped  p 

04036  

Cast  sup  Ingleg  cylndr  ped  f 

Cast  sup  shrt  leg  plaster 

O4037  

04038  

Cast  sup  shrt  leg  fitjerglass  

04039  

Cast  sup  shrt  leg  ped  pister  

04040  

Cast  sup  shrt  leg  ped  fbrgis  

04041  

Cast  sup  Ing  leg  spInt  pIstr 



O4042  ...... 

Cast  sup  Ing  leg  spInt  fbrgI 

04043  

Cast  sup  Ing  leg  spInt  ped  p 

04044  

Cast  sup  Ing  leg  spInt  ped  f 

•• 

04045  

Cast  sup  sht  leg  spInt  pIstr 

04046  

Cast  sup  sht  leg  spInt  fbrgI  

04047  

Cast  sup  sht  leg  spInt  ped  p 

Cast  sup  sht  leg  spInt  ped  f 

04048  

04049  

Finger  splint,  static 

fxJde 

lencai 

CPT  codes  a 
Copyright  An 

Lnptions  only  are  copyright  American  Medical  Association.  All  Rights  Resenwd.  Applicable  FARS/DFARS  Apply. 
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ADDENDUM  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

Status 
indicator 

Condition 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copaynwnt 

Minimum 
unadjusted 
copayment 

Q4050  

A  

A  

K  

G 

A  

A  

A  

Cast  supplies  unlisted 

1207 
9119 

04051  

Splint  supplies  misc  

04052  

Octreotide  injection,  depot 

1.1849 

$64.33 
$467.09 

$12  87 

04053  

Pegfilgrastim,  per  1  mg 

Epoetin  with  hct  <=  20 

$69.82 

09920  

■ 

09921  

Epoetin  with  hct  =  21  

Epoetin  with  hct  =  22 , 

09922  

09923  

A  

Epoetin  with  hct  =  23 

Epoetin  with  hct  =  24 

09924  

A  

09925  

A  

Epoetin  with  hct  =  25  « 

Epoetin  with  hct  =  26 '. 

Epoetin  with  hct  =  27  

Epoetin  with  hct  =  28 

Epoetin  with  ifx:t  =  29 

Epoetin  with  hct  =  30 

Epoetin  with  hct  =  31  

Epoetin  with  hct  =  32  

Epoetin  with  hct  =  33 

Epoetin  with  hct  =  34  

09926  

A  

09927  

A  

09928  

A  

09929  

A  

O9930  

A  

A 

A  

09931  

09932  

09933  

A  

A  

A  

A  

A  

A  

A  .'. 

A  

N  

N  

N  

E  

E 

E  

E  

E  

E  

E 

E  

E  

Q9934  

Q9935  

Epoetin  with  hct  =  35  

09936  

Epoetin  with  hct  =  36 

09937  

Epoetin  with  hct  =  37  

09938  

Epoetin  with  hct  =  38 

09939  

Epoetin  with  hct  =  39 

09940  

Epoetin  with  hct  >=  40 

R0070  

Transport  portable  x-ray  7 

R0075  

Transport  port  x-ray  multipl 

R0076  

Transport  portable  EKG 

T1015  

Clinic  service 

Case  management 

Targeted  case  management 

SctTool-based  lEP  ser  bundled 

Personal  care  ser  per  15  min 

Personal  care  ser  per  diem  

T1016  

T1017  

T1018  

T1019  

T1020  

T1021   

HH  Aide  or  en  aide  per  visit  

T1022  

Contracted  services  per  day 

T1023  

' 

Program  intake  assessment  

T1024  

E  

Team  evaluation  &  management 

Ped  compr  care  pkg,  per  diem  

Ped  compr  care  pkg,  per  hour 

T1025  

E  

T1026  

E  

T1027  

E  

Family  training  &  counseling 

Home  environment  assessnrient  

Dwelling  lead  investigation  

T1028  

E 

T1029  

E  

T1030  

E  

RN  home  care  per  diem  

T1031   

E  

LPN  home  care  per  diem  

" 

T1500  

E  

E  

E  

E  

E  

E  

E  

E  

Reusable  diaper/pant 

~ 

T1502  

Medication  admin  visit  

T1999  

NOC  retail  items  andsupplies 

T2001   

N-et;  patient  attend/escort  

T2002  

N-et;  per  diem  

T2003  

N-et;  encounter/trip  

T2004  

N-et;  commerc  carrier  pass  

N-et;  stretcher  van  

Amb  response  &  trt,  no  trans  .„ 

Non-emer  transport  vjait  time  

T2005  

> 

T2006  

E  

E  

A  

E  

A  

A  

A  

A  

A  

A 

A  

A 

A  

T2007  

V2020  



Vision  svcs  frames  purchases 

V2025  

Eyeglasses  delux  frames 

V2100  

Lens  spher  single  piano  4.00  

, 

t 

V2101  

Single  visn  sphere  4.12-7.00  

V2102  

SingI  visn  spl)ere  7.12-20.00  

V2103  

Spherocylindr4.00d/12-2.00d 

V2104  

Spherocylindr4.00d/2.12-4d 

V2105  

Spherocylinder  4.00d/4.25-6d 

V2106  

Spherocylinder  4.00d/>6.00d 

V2107  

Spherocylinder  4.25d/12-2d 

- 

V2108  

Spherocylinder  4.25d/2.12-4d 

OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicat>le  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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Addendum 

J.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 

CPT/ 
HCPCS 

1 

in 

tatus 
iicator 

CkxKWioo 

Description 

APC 

weight 

Payment 
rate 

National 
unadjusted 
copaynient 

Minimum 
unadjusted 
copayment 

V2109  

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A 

Spherocylinder  4.25d/4.25-6d 



V2110  

Spherocytinder  4.25d/over  6d 

V2111  

Spherocylindr  7.25d/.25-2.25  

• 

V2112  

Spherocylindr  7.25d/2.25-4d 

V2113  

Spherocylindr  7.25d/4.25-6d 

V2114  

Spherocylinder  over  12.00d 

V2115  

Lens  lenticular  bifocal  „. 

V2116  

Nonaspheric  lens  tiifocal „... 

Aspheric  lens  bifocal 

V2117  

V2118 

Lens  aniseikonic  singie 

Lens  single  vision  not  oth  c  

Lens  spher  bifoc  piano  4.00d  

V2199  

V2200  

V2201   

Lens  sphere  bifocal  4.12-7.0  

V2202  

Lens  sphere  bifocal  7.12-20 

V2203  

Lens  sphcyl  bifocal  4.00d/.1  

V2204  

Lens  sphcy  bifocal  4.00d/2.1  

V2205  

Lens  sphcy  bifocal  4.00d/4.2  

V2206  

Lens  sphcy  bifocal  4.00d/ove  

V2207  

Lens  sphcy  bifocal  4.25-7d/ 

V2?08  

Lens  sphcy  bifocal  4.25-7/2 



V2209  

Lens  sphcy  bifocal  4.25-7/4 

V2210  

Lens  sphcy  bifoca'  4.25-7/ov  

V2211   

Lens  sphcy  bifo  7.25-12/25-  

V2212  

A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  . 
A  .. 
A  .. 
A  . 
A  .. 
A  .. 
A  . 
A  . 
A  . 
A  . 
A  .. 
A  .. 
A  .. 

Lens  sphcyl  bifo  7.25-12/2.2 

V2213  

Lens  sphcyl  bifo  7.25-12/4.2 

V2214  

Lens  sphcyl  brrocal  over  12 

V2215  

Lens  lenticular  bifocal  

V2216  

Lens  lenticular  nonaspheric 

V2217  

Lens  lenticular  aspheric  bit 

V2218  

Lens  aniseikonic  bifocal 

V2219  

Lens  bifocal  seg  width  over 

Lens  bifocal  add  over  3.25d  

V2220  

V2299  , 

Lens  bifocal  speciality 

V2300  

Lens  sphere  trifocal  4.00d  

V2301   

Lens  sphere  trifocal  4.12-7 

V2302  

Lens  sphere  trifocal  7.12-20 



V2303  

Lens  sphcy  trifocal  4.0/12- 



V2304 

Lens  sphcy  trifocal  4.0/2.25 

V2305  

Lens  sphcy  trifocal  4.0/4.25 

V2306  

Lens  sphcyl  trifocal  4.00/>6 

V2307  

Lens  sphcy  trifocal  4.25-7/ 

V2308  

Lens  sphc  trifocal  4.25-7/2 

V2309  

Lens  sphc  trifocal  4.25-7/4 

V2310  

Lens  sphc  trifocal  4.25-7/>6  

V2311   

Lens  sphc  trifo  7.25-12/.25-  

V2312  

Lens  sphc  trifo  7.25-12/2.25  

V2313  

Lens  sphc  trifo  7.25-12/4.25  

V2314  

A  .. 

Lens  sphcyl  trifocal  over  12 

Lens  lenticular  trifocal  

V2315  

A  .. 

V2316  

A  .. 

Lens  lenticular  nonaspheric 

Lens  lenticular  aspheric  tri 

V2317  

A  .. 
A  .. 

V2318  

Lens  aniseikonic  trifocal  ..". 

V2319  

A  .. 

A  .. 

Lens  trifocal  seg  width  >  28 

Lens  trifocal  add  over  3.25d  

• 

V2320  

V2399  

A  .. 
A  .. 

Lens  trifocal  speciality 

Lens  variab  asphericity  sing  

V2410  

• 

V2430  

A  .. 

Lens  variable  asphericity  bi  

V2499  

A  .. 

Variable  asphericity  lens 

V2500  

A  .. 

Contact  lens  pmma  spherical  

V2501   

A  .. 

Cntct  lens  pmma-toric/prism  

V2502  

A  .. 

Contact  lens  pmma  bifocal  

Cntct  lens  pmma  cokjr  vision  

Cntct  gas  permeable  spherici  

V2503  

A  .. 

V2510  

A  .. 

V2511   _.... 

A  .. 

Cntct  toric  prism  ballast  

Cntct  lens  gas  permbi  bifoci  

V2512  

A  .. 

■■ :• 

V2513  

A  ., 

Contact  lens  extended  wear 

nddM 
Mficart 

CPT  codes  a 
CopynghtAn 

k:nptioos  onty  are  copyright  American  Medical  Association.  All  Rigtits  Reserved.  Appticatile  FARS/DFARS  Apply. 
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Addendum  B.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004-Continued 

CPT/ 
HCPCS 

Status 
indicator 

Conditkjn 

Description 

APC 

Relative 
weight 

Payment 
rate 

National 
unadjusted 
copayment 

Minimum 
i    unadjusted 
copayment 

V2520  

A 

A  

A  

A  

A  

Contact  lens  hydrophilic 

V2521  

Cntct  lens  hydrophilic  toric 

r 

■" 

V2522  

Cntct  lens  hydrophil  bifod 

V2523  

Cntct  lens  hydrophil  extend  

„,* 

V2530  

Contact  lens  gas  impermeatde 

Contact  lens  gas  permeable 

V2531   

A  

A  

A  

A  

A  

A  

A  

A 

A  

A  

A  

A  

N  

N  

N  

A  

A  

V2599  

Contact  lens/es  other  type 

V2600  

Hand  held  low  vision  aids 

V2610  

Singte  lens  spectacle  mount 

V2615  

Telescop/othr  compound  lens 

V2623  

Plastic  eye  prosth  custom 

V2624  

Polishing  artifical  eye  ., 

V2625  

Enlargemnt  of  eye  prosthesis 

; 

V2626  

Reduction  of  eye  prostf)ests  

V2627  

Scleral  cover  shell 

V2628  

Fabrication  &  fitting  

V2629  

Prosthetic  eye  other  type 

V2630  

Anter  chamber  intraocul  lens 

V2631   

Iris  support  intraodr  lens  

V2632  

Post  chmbr  intraocular  lens 

V2700  

Balance  lens  

V2710  

Glass/plastic  slab  off  prism 

Prism  lens/es  

V2715  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

A  

E  

F  

N  

A  

E  = 

V2718  

Fresnell  prism  press-on  lens  

V2730  

Special  base  curve  

V2740  

Rose  tint  plastic  

V2741   

Non-rose  tint  plastic 

Rose  tint  glass  

V2742  

y 

V2743  

Non-rose  tint  glass 

Tint  photochromatic  lens/es 

V2744  

V2750  

Anti-reflective  coating 

V2755  

UV  lens/es 

V2760  

Scratch  resistant  coating 

Occluder  lens/es 

„,„ , 

V2770  

V2780  

Oversize  lens/es  

V2781  

Pnsgressive  lens  per  lens  

V2785  

Corneal  tissue  processing  

""^' 

V2790  

Amniotic  membrane  

V2799  

Miscellaneous  vision  service  



vsooe  

Hearing  screening ;.. 

V5010  

E  

E  

Assessment  for  hearing  aid  

V5011  

Hearing  aid  fitting/checking 

V5014  

E  

Hearing  aid  repair/modifying 

V5020  

E  

Confonnity  evaluation  

V5030  

E  

Body-wom  hearing  aid  air 

V5040  

E  

Body-worn  hearing  aid  bone 

V5050  

E  

Hearing  aid  monaural  in  ear „ 

V5060  

E  

Behind  ear  hearing  akJ  

V5070  

E  

Glasses  air  conduction  

- 

V5080  

E  

Glasses  bone  conductkw  

V5090  

E  

Hearing  aid  dispensing  f^e  



V5095  

E  

Implant  mid  ear  hearing  pros 

V5100  

E  

Body-wom  bilat  hearing  aid  

V5110  

E  

Hearing  akj  dispensing  fee  

V5120  

E  

E  

E  

E 

E  

E  

E  

E  

E  

E  _ 

E  

E  

Body-wom  binaur  hearing  aid 

V5130  

In  ear  binaural  hearing  aid 

V5140  

Behind  ear  binaur  hearing  ai  

Glasses  binaural  hearing  akJ  

Dispensing  fee  binaural  

V5150  

V5160  

V5170  

Within  ear  cros  hearing  aid 

V5180  

Behind  ear  cros  hearing  aid  

V5190  

Glasses  cros  hearing  aid  

Cros  hearing  akj  dispens  fee 

V5200  

V5210  ...... 

In  ear  bicros  hearing  aid 

V5220  

Behind  ear  bicros  hearing  ai 

Glasses  bicros  hearing  aid  

V5230  

CPT  codes  and  descriptions  only  are  copyright  American  Medicai  Assodalian  AI  Rights  Reserved  ApplicaUe  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved 
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Addendum  J.— Payment  Status  by  HCPCS  Code  and  Related  Information  Calendar  Year  2004— Continued 


CPT/ 
HCPCS 


Status 
in  Jicator 


Condition 


Description 


apc 


Relative 
weight 


Payment 
rate 


National 
unadjusted 
copayment 


Minimum 
unadjusted 
copayment 


V5240 

V5241 

V5242 

V5243 

V5244 

V5245 

V5246 

V5247 

V5248 

V5249 

V5250 

V5251 

V5252 

V5253 

V5254 

V5255 

V5256 

V5257 

V5258 

V5259 

V5260 

V5261 

V5262 

V5263 

V5264 

V5265 

V5266 

V5267 

V5268 

V5269 

V5270  . 

V5271   . 

V5272 

V5273  . 

V5274  . 

V5275  . 

V5298 

V5299  . 

V5336  . 

V5362  . 

V5363  . 

V5364  . 


Dispensing  fee  bicros  

Dispensing  fee,  monaural  ... 
Hearing  aid.  monaural,  cic  .. 
Hearing  aid,  monaural,  itc  ... 
Hearing  aid,  prog,  nrion,  cic 
Hearing  aid,  prog,  mon,  itc  . 
Hearing  aid,  prog,  rrwn,  ite  . 
Hearing  aid,  prog,  mon,  bte 

binaural,  cic  .... 

binaural,  itc 

prog,  bin,  cic  ... 

prog,  bin, 


Hearing  aid 
Hearing  aid 
Hearing  aid 
Hearing  aid,  prog,  bin,  itc 

Hearing  aid,  prog,  bin,  ite  

Hearing  aid,  prog,  bin,  bte  

Hearing  id,  digit,  mon,  cic 

Hearing  aid,  digit,  mon,  itc 

Hearing  aid,  digit,  mon,  ite 

Hearing  aid,  digit,  mon,  bte  ... 

Hearing  aid,  digit,  bin,  cic  

Hearing  aid,  digit,  bin,  itc  

Hearing  aid,  digit,  bin,  ite 

Hearing  aid,  digit,  bin,  bte 

Hearing  aid,  disp,  monaural  ... 

Hearing  aid,  disp,  binaural 

Ear  mold/insert 

Ear  mold/insert,  disp  

Battery  for  hearing  device 

Hearing  aid  supply/accessory 

ALD  Telephone  Amplifier 

Alerting  device,  any  type  

ALD,  TV  amplifier,  any  type  ... 

ALD,  TV  caption  decoder  

Tdd  

ALD  for  cochlear  implant  

ALD  unspecified 

Ear  impression  

Hearing  aid  noc ; 

Hearing  service 

Repair  communication  device 

Speech  screening  

Language  screening  

Dysphagia  screening  


CPT  codes  and  esci 
CopyrigM  American 


I  ptions  only  are  copyngM  American  Medical  Association.  All  Rights  Reseraed.  Applicable  FARS/DFARS  Apply, 
iental  Association.  All  right  reserved. 


Addendum  i  D.— Payment  Status  Indicators  for  the  Hospital  Outpatient  Prospective  Payment  System 


Indicator 


Service 


Status 


A 

C 
D 

E 

F 
G 

H 

K 

L 


Services  Paid  under  a  Fee  Schedule  Other  than  OPPS,  e.g., 
CI  nical  Diagnostic  Latioratory  Services;  Physical,  Occupa- 
tional and  Speech  Therapy;  and  Screening  Mammography. 

Inpa  tient  Procedures  

Deleted  Code 

Non  Covered  Items  and  Services;  Codes  not  Payable  in  Hos- 
pi^l  Outpatient  Setting;  Codes  Not  Recognized  by  OPPS  but 
fof  Which  an  Alternate  Code  may  be  Applicatile.. 

Conteal  Tissue  Acquisition 

Dru<  /Biological  Pass-Through 

Devce  Category  Pass-Through  


Non  Pass-Through  Drug/Biological,  Radiopharmaceutical  Agent, 

Cfrtain  Brachytherapy  Sources. 
Influenza  Vaccine;  Pneunnxoccal  Pneumonia  Vaccine  


Paid  under  a  Payment  System  other  than  OPPS. 


Not  Paid  under  OPPS;  Admit  Patient;  Bill  as  Inpatient. 
Not  Paid  under  Medicare. 

Not  Covered  under  Medicare,  or  not  an  Allowed  Code  when 
Perfonnned  in  a  Hospital  Outpatient  Setting. 

Paid  at  Reasonable  Cost. 

Paid  under  OPPS;  Separate  APC  Payment  Includes  Pass- 
Through  Amount. 

Paid  under  OPPS;  Separate  Cost-Based  Pass-Through  Pay- 
ment. 

Paid  under  OPPS;  Separate  APC. 

Paid  at  Reasonable  Cost;  Not  Subject  to  Deductible  or  Coinsur- 
arx». 
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Addendum  D.— Payment  Status  Indicators  for  the  Hospital  Outpatient  Prospective  Payment  System— 

Continued 


Indicator 


N 

P 
S 

T 
V 
X 


Service 


Items  and  Services  Packaged  into  APC  Rate  

Partial  Hospitalization  

Significant  Procedure,  Not  Discounted  when  Multiple  

Significant  Procedure,  Multiple  Procedure  Reduction  Applies 

Clinic  or  Emergency  Department  Visit 

Arwillary  Service  


Status 


Paid  under  OPPS;  Payment  is  Packaged  into  Payment  for  Other 

Services. 
Pakl  under  OPPS;  Per  Diem  APC. 
Pakl  under  OPPS;  Separate  APC. 
Paid  under  OPPS;  Separate  APC. 
Paid  under  OPPS;  Separate  APC. 
Paid  under  OPPS;  Separate  APC. 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures 

» 

[Calendar  Year  2004] 

CPT/HCPCi 

Status 
indicator 

Description 

0001T  

C  

Endovas  repr  abdo  ao  aneurys 

Endovas  repr  abdo  ao  aneurys 

Perc  cath  stent/brain  cv  art 

Perc  cath  stent/brain  cv  art 

Perc  cath  stent/brain  cv  art                                                  , 

0002T  

c 

0005T  

c 

C  

C  

0006T  

0007T  

00174  



c 

Anesth,  pharyngeal  surgery 

00176 



c .._ 

Anesth,  pharyngeal  surgery 

00192  

0 .:..... 

Anesth,  facial  bone  surgery 

00214  

c 

Anesth,  skull  drainage 

00215  

c 

Anesth,  skull  repair/fract 

0021T  

c 

Fetal  oximetry,  tmsvag/cerv 

0024T  

c 

c 

Transcath  cardiac  reduction 
Endovasc  taa  repr  inci  subcl 

0033T  

' 

0034T  

c „ 

Endovasc  taa  repr  w/o  subcl 

0035T  

c 

Insert  endovasc  prosth,  taa 
Endovasc  prosth,  taa,  add-on 
Artery  transpose/endovas  taa 

0036T  

c 

0037T  

0  .". 

0038T  

c 

Rad  endovasc  taa  rpr  w/cover 

0039T  

C  

Rad  s/i,  endovasc  taa  repair 

00404  

C  

Anesth,  surgery  of  breast 

00406  

C  >... 

Anesth,  surgery  of  breast 

0040T  

C  

Rad  s/i,  endovasc  taa  prosth 

00452  

C  

Anesth,  surgery  of  shoulder 

00474  

C 

Anesth,  surgery  ot  rib(s) 
Anesth,  chest  dranage 

00524  

C  

00540  

0 

Anesth,  chest  surgery 

00542  

...... 

C  

Anesth,  release  of  lung 

00544 „,„ 

C  

Anesth,  chest  lining  removal 

00546 ...-..„ 

C  

Anesth,  lung,chest  wall  surg 

00560  

C  

Anesth,  open  heart  surgery 

00562  

C  

Anesth,  open  heart  surgery 

00580  

C  

Anesth,  he*1/lung  transpint 

00604 

C  

Anesth,  sitting  procedure 

00622 

C  

Anesth,  removal  of  nerves 

00632 ,...., 

c 

Anesth,  removal  of  nerves 

00634  

C  

Anesth  for  chemonucleolysis 

00670  

C  

Anesth,  spine,  cord  surgery 

00792  

c 

Anesth,  hemon'/excise  liver 

00794  

C  

Anesth,  pancreas  removal 

00796  

c 

Anesth,  for  liver  transplant                                                   ' 

00802  

c 

Anesth,  fat  layer  removal 

00844  

c 

Anesth,  pelvis  surgery 

00846  

c 

Anesth,  hysterectomy 

00848  

c 

Anesth,  pelvic  organ  surg 
Anesth,  removal  of  bladder 

00864  

c 

00865  



0  

Anesth,  removal  of  prostate 

• 

00866 

"' 

c 

Anesth  removal  of  adrenal 

00868  

c 

Anesth,  kidney  transplant 
Anesth,  major  vein  ligation 
Anesth,  perineal  surgery 
Anesth,  removal  of  prostate 
Anesth  removal  of  te<;ti<; 

00882  

C    ;.. 

' 

00904  

c 

00908 

-c 

00928  

c 

* 

00932  

c .". 

Anesth,  amputation  of  penis 
Anesth,  penis,  nodes  removal 
Anesth,  penis,  nodes  removal 
Anesth,  vaginal  hysterectomy 
Anesth,  amputation  at  pelvis 
Anesth,  pelvic  tumor  surgery 
Anesth,  pelvis  nerve  removal 
Anesth,  hip  disarticulation 
Anesth,  hip  arthroplasty 
Anesth,  amputation  of  femur 

Anpsth    raiiiral  fpnniir  Qiirn 

00934  

c 

00936  

0  

00944  

c :. 

01140  

c 

01150  

c 

01190  

c    .    . 

01212 

c 

01214  

c 

01232 

c 

01234  

c  ..._ 

CPT  codes  and  da 

criptions  only  are  copyfTght  American  Medical  Association.  All  Rights  Reserved.  ApplicabiG  FARS/DFARS  Appty. 

CopyrigM  America 

1  Derrta 

1  Association  All  right! 

reserved 

• 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004} 


CPT/HCPCS 

Status 
indicator 

01272  

C  

01274 

c 

01402  

c 

01404  

c  .... 

01442 

c 

01444  

c 

01486  

c 

01502  

c 

01632  

c 

01634  

c 

01636  

c 

31225  

c 

31230  

c 

31290  

c 

31291 

c 

31292  

c 

31293  

c 

31294  

c 

31360 

c 

31365  

c 

31367  

C    L. 

31368  

c 

31370  

c 

31375  

c 

31380 „ 

c 

31382  

c 

31390  

c 

31395  

C  ;.. 

31584  

c 

31587  

c 

31725  

c 

31760  

c 

31766  

c 

31770 

c 

31775  

c 

31780  

c 

31781 

c 

31786  

c 

31800  

c 

31805  

c 

32035  

c 

32036  

c 

32095  

c 

c 

32100 

32110 '..... 

c 

32120  

c 

32124  

c 

c 

c 

c 

32140  

32141  

32150  

32151  

c : 

32160  

c 

32200  

c 

32215  

c 

32220 

c 

32225  

c 

32310  

c 

32320  

c 

32402  

c 

32440  

c 

32442  

c 

32445  

c 

32480  

c 

32482  

c 

32484  

c 

Description 


Anesth,  femoral  artery  surg 

Anesth,  femoral  embolectomy    ' 

Anesth,  knee  arthroplasty 

Anesth,  amputation  at  knee 

Anesth,  knee  artery  surg 

Anesth,  knee  artery  repair 

Anesth,  ankle  replacement 

Anesth,  Iwr  leg  embolectomy 

Anesth,  surgery  of  shoulder 

Anesth,  sho"jlder  joint  amput 

Anesth,  forequarter  amput 

Removal  of  upper  jaw 

Removal  of  upper  jaw 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Nasal/sinus  endoscopy,  surg 

Removal  of  larynx 

Removal  of  larynx  ,     , 

Partial  removal  of  larynx 

Partial  removal  of  larynx 

Partial  removal  of  larynx 

Partial  removal  of  larynx 

Partial  removal  of  larynx 

Partial  removal  of  larynx 

Removal  ot  larynx  &  pharynx 

Reconstruct  larynx  &  pharynx 

Treat  larynx  fracture 

Revision  of  larynx 

Clearance  of  airways 

Repair  of  windpipe 

Reconstruction  of  windpipe 

Repair/graft  of  bronchus 

Reconstruct  bronchus 

Reconstruct  windpipe 

Reconstruct  windpipe 

Remove  windpipe  lesion 

Repair  of  windpipe  injury 

Repair  of  windpipe  injury 

Exploration  of  chest 

Exploration  of  chest 

Biopsy  through  chest  wall 

Exploration/biopsy  of  chest 

Expk)re/repair  chest 

Re-exploration  of  chest 

Explore  chest  free  adhesions 

Removal  of  lung  lesion(s) 

Remove/treat  lung  lesions 

Removal  of  lung  lesion(s) 

Remove  lung  foreign  body 

Open  chest  heart  massage 

Drain,  open,  lung  lesion 

Treat  chest  lining 

Release  of  lung 

Partial  release  of  lung 

Removal  of  chest  lining 

Free/remove  chest  lining 

Open  biopsy  chest  lining 

Removal  of  lung 

Sleeve  pneumonectomy 

Removal  of  lung 

Partial  removal  of  lung 

Bitobectomy 

Segmentectomy 

OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  flights  Reserved  AppKcabte  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  reserved. 
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-_                       [Calendar  Year  2004] 

CPT/HCPC: 

> 

Status 
indicator 

Description 

32486  

C  

Sleeve  lobectomy 

32488  

C  

Completion  pneumonectomy 

32491  

C  

Lung  volume  reduction                            ' 

• 

32500  

C  

Partial  removal  of  lung 

32501  

C  

Repair  bronchus  add-on 

32520  

C  

Remove  lung  &  revise  chest 

32522  

C  

Remove  lung  &  revise  chest 

32525  

C  

Remove  lung  &  revise  chest 

32540  

C  

Removal  of  lung  lesion 

32650  

C  

Thoracoscopy,  surgical 
Thoracoscopy,  surgical 

32651 :: 

C  

t 

32652  

C  

Thoracoscopy,  surgical 

32653  

C  

Thoracoscopy,  surgical 
Thoracoscopy,  surgical 

32654 

C  

32655  

C  

Thoracoscopy,  surgical 

32656  

C 

Thoracoscopy,  surgical 

* 

32657  

C  

Thoracoscopy,  surgical                    ^ .                                                           . 

32658  : 

c 

Thoracoscopy,  surgical 

32659  

c 

Thoracoscopy,  surgical                          * 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 

32660  

c 

32661  

c 

32662  

c 

32663  



c 

32664  

c 

Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Repair  lung  hemia 
Close  chest  after  drainage 

32665  

c 

32800  

c 

32810  



c 

01638  



c 

Anesth,  shoulder  replacement 

01652  



c 

Anesth,  shoulder  vessel  surg 

01654 

c 

Anesth,  shoulder  vessel  surg 
Anesth,  ami-leg  vessel  surg 

01656  

c 

01756  



c 

Anesth,  radical  humems  surg 

01990  

0  

Support  for  organ  donor               •                                     , 
Free  muscle  flap,  microvasc 

\4756 

c 

1f757  

•c 

Free  skin  flap,  microvasc 

U758 

c 

Free  fascial  flap,  microvasc 

16035  

c 

Incision  of  bum  scab,  initi 

16036  

c 

Incise  bum  scab,  addl  incis 

19200  

c „.... 

Removal  of  breast 

19220  

c 

Removal  of  breast 

19271  

c 

Revision  of  chest  wall 

19272  

c 

Extensive  chest  wall  surgery 

19361  

c 

Breast  reconstruction 

19364  

c 

Breast  reconstruction 

19367  

c 

Breast  reconstmdion 

19368  

c 

Breast  reconstmction 

19369  

c 

Breast  reconstruction 

20660  

c 

Apply,  rem  fixation  device 

20661  

c 

Application  of  head  brace 

20662 

c 

Application  of  pelvis  brace 

20663  

c 

Application  of  thigh  brace 

20664 _... 

c 

Halo  brace  application 

20802  

c 

Replantation,  arm,  complete 

20805  

c .-.„ 

Replant  forearm,  complete 

20808  

c 

Replantation  hand,  complete                                        , 

20816  

c 

Replantation  digit,  complete 

20822  

c 

Replantation  digit,  complete 

20824  

c 

Replantation  thumb,  complete 

20827  

c 

Replantation  thumb,  complete                                                                                  . 

20838  

c 

Replantation  foot,  complete 

20930  

c 

Spinal  bone  allograft 

20931  

c 

Spinal  bone  allograft 

20936 .♦.....:... 

c 

Spinal  bone  autograft 

20937  

c 

Spinal  bone  autograft 

20938  

c 

Spinal  bone  autograft 

CPT  codes  and  d< 

* 

scnptkms  only  are  copyrighl  Amencan  Medical  Assodalioo.  AH  Rights  Reserved.  Applicable  FARSrtJFARS  Apply. 
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[Calendar  Year  2004] 


CPT/HCPCS 

Status 
indicator 

20955  

C  

20956  

C  

C  

C  

20957  

20962  

20969  

C  

20970  

C  

20972 

C  

20973  

C  

21045  

C  

21141  

C  : 

21142 

C  

21143 

C  

21145 

C 

21146 

C  

21147... 

C  

21150... 

C  

21151  

C  

21154  

C     . 

21155 

c 

21159 

c 

c :. 

c 

21160  

21172  

21175 

c 

21179 

c 

21180 

c 

21182  

c 

c 

21183 

21184  

c 

c 

21188 

21193 

c 

c 

c 

21194 

21195 

21196 

c 

21247  

c 

21255  

c 

21256  

c 

21268  

c 

21343  

c 

21344  

c 

21346  

c 

21347  

c 

21348 .; 

c 

21356  

c 

21360  

c 

21365  

c 

21366  

c 

21385  

c 

21386 :... 

c 

21387  

c 

21395  

c 

c 

21408  

21422 

c 

21423  

c 

21431  

c 

21432  

c 

21433  

c 

21435  

c 

21436  

c 

21495  

c 

21510  

c 

21557  

c 

21615  

c 

21616  

c 

21620  

c 

21627 

c 

Description 


Fibula  twne  graft,  microvasc 

Iliac  bone  graft,  microvasc  ' 

Mt  bone  graft,  microvasc 

Other  bone  graft,  microvasc 

Bone/skin  graft,  microvasc 

Bone/skin  graft,  iliac  crest 

Bone/skin  graft,  metatarsal 

Bone/skin  graft,  great  toe 

Extensive  jaw  surgery 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstnjct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort" 

Reconstnjct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  midface,  lefort 

Reconstruct  ortiit/forehead 

Reconstruct  orbit/forehead 

Reconstruct  entire  forehead 

Reconstruct  entire  forehead 

Reconstruct  cranial  bone 

Reconstruct  cranial  bone 

Reconstruct  cranial  bone 

Reconstructk)n  of  midface 

Reconst  Iwr  jaw  w/o  graft 

Reconst  Iwr  jaw  w/graft 

Reconst  Iwr  jaw  w/o  fixatkm 

Reconst  Iwr  jaw  w/fixation 

Reconstruct  lower  jaw  bone      ' 

Reconstruct  lower  jaw  bone 

Reconstruction  of  orbit 

Revise  eye  sockets 

Treatment  of  sinus  fracture 

Treatment  of  sinus  fracture 

Treat  nose/jaw  fracture 

Treat  nose/jaw  fracture 

Treat  nose/jaw  fracture 

Treat  cheek  bone  fracture 

Treat  cheek  bone  fracture 

Treat  cheek  bone  fracture 

Treat  cheek  bone  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture  - 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  eye  socket  fracture 

Treat  mouth  roof  fracture 

Treat  mouth  roof  fracture 

Treat  craniofacial  fracture 

Treat  craniofacial  fracture 

Treat  craniofacial  fracture 

Treat  craniofacial  fracture 

Treat  craniofacial  fracture 

Treat  hyoid  bone  fracture 

Drainage  of  bone  lesion 

Remove  tumor,  neck/chest 

Removal  of  rib 

Removal  of  rib  and  nerves 

Partial  removal  of  sternum 

Stemal  debridement 

CPT  codes  and  descriptions  only  are  copyright  American  MecScal  Association.  AH  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  All  rights  resenred. 
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CPT/HCPCS 

Status 
indicator 

Description 

21630  

C  

Extensive  sternum  surgery                                                              , 

21632  

C  

Extensive  sternum  surgery 
Revision  of  neck  muscle/rib 

21705  

0  

21740  

C  

c 

Reconstruction  of  sternum 
Repair  of  sternum  separation 
Treatment  of  rib  fracture(s) 

21750  

21810  

>.*•*• 

C  

218?5  



C  

Treat  sternum  fracture 

22110 

C  

Remove  part  of  neck  vertebra 

22112  

C  

Remove  part,  thorax  verteljra 

22114  

C  

Remove  part,  lumbar  vertebra 

22116 

C  

Rernove  extra  spine  segment 

22210  

C  

Reviskxi  of  neck  spine 

22212  

C  

Revision  of  thorax  spine 

22214  



C  

Revision  of  lumbar  spine 

22216  



c 

Revise,  extra  spine  segment 

????0     

c 

Revisk>n  of  neck  spine 

TTZii   

c 

Revisk)n  of  thorax  spine 

22224  

c 

Reviskjn  of  lumbar  spine 

22226  



c 

Revise,  extra  spine  segment 

22318  

c 

Treat  odontoid  fx  w/o  graft                                     ' 

22319 

c 

Treat  odontoid  tx  w/graft 

22325  

c 

Treat  spine  fracture 

22326  

c 

Treat  neck  spine  fracture 

22327 , 

c 

Treat  thorax  spine  fracture 

22328  

c 

Treat  each  add  spine  fx 

22548  

c 

Neck  spine  fusion 

22554 , 

c 

Neck  spine  fusion 

22556  

c 

Thorax  spine  fusion                                                                                                                    -  . 

22558  

c 

Lumbar  spine  fusion                           . 

22585  

c 

Additional  spinal  fusion 

22590  

c 

Spine  &  skull  spinal  fusion 

-^ 

22595  

c 

Neck  spinal  fusion 

22600  

c  *. 

Neck  spine  fusion 

22610  



c 

Thorax  spine  fusk>n 

22630 J 

c 

Lumbar  spine  fusksn 

22632  

c 

Spine  fusion,  extra  segment 

22800 

c 

Fusion  of  spine 

c 

22802  

c  ....; 

Fusion  of  spine 

Fusion  of  spine                                                  „                                                                  • 

22804  

c 

22808  

c 

Fusion  of  spine 

22810 

c 

Fusion  of  spine 

22812  

c 

Fusion  of  spine 

Kyphectomy,  1  -2  segments 

Kyphectomy,  3  or  more 

Exploration  of  spinal  fusion 

Insert  spine  fixation  device 

Insert  spine  fixation  device                                                                           ' 

Insert  spine  fixation  devk:e                                                                i    ' 

Insert  spine  fixation  device 

Insert  spine  fixation  devk:e 

Insert  spine  fixation  device 

22818  

c 

22819  

c 

22830  

c 

22840  

c 

22841  

c  . .. 

22842  

c 

22843  

c 

22844  

c 

22845 „ 

c 

22846  

c 

Insert  spine  fixation  device 

22847  

C  ...: 

Insert  spine  fixation  device                                                                                                       "^ 

Insert  pelv  fixation  devk:e 

Reinsert  spinal  fixation 

Remove  spine  fixation  devwe 

Apply  spine  prosth  devk:e 

Remove  spine  fixatkxi  devk:e 

Remove  spine  fixatk)n  devk:e                             • 

Removal  of  collar  bone 

22848  

c 

- 

22849  

c 

22850  

c 

22851  ; 

c 

22852  

c 

22855  

c ......'. 

23200  

c 

23210  

c 

Removal  of  shoukjer  blade 

23220  

c 

23221 

c 

Partial  removal  of  humerus 

'>^iyy> 

c 

c 

Partial  removal  of  humerus 

Rpmnvp  (;hniilrior  fnrf>inn  hwiu 

23332  

CPT  codes  and  daa 

fcnpttoos  orty  are  copyright  American  Medical  Association.  AH  Rights  Resen«d  Applicable  FARS/DFARS  Apply. 

Copyright  American 
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CPT/HCPCS 

Status 
indk^ator 

23472  

C  ....„ 

23900  

C  

23920  

C  

24149  

C  

24900  

C  

24920 

C  

24930  

C 

24931  

C  

24940  

C  

25900  

C  

25905  

C  

25909  

C  

25915  

C  

25920  

C  

25924  

C  

25927  

c 

25931  

c 

26551 

c  .. 

26553  

c 

26554  

c 

26556  

c   .. 

26992  

c 

27005  

c 

27006  

c 

27025  

c 

27030  

c 

27036  

c 

27054  

c 

27070  

c 

27071  

c 

27075  

c 

27076  

c 

27077  

c 

27078  

c 

27079  

c 

27090  

c 

27091  

c 

27120  

c 

27122  

c 

27125  

c 

27130  

c 

c 

c 

27132  

27134  

27137  

c 

27138  

C  ..: 

27140  

c 

27146 :...'.... 

c 

c 

27147  

27151 

c 

c 

27156  

27158 

c 

27161 

c 

27165  

c 

27170 

c 

c 

27175  

27176  

c 

27177  

c 

27178 

c 

27179  

c 

27181  

c 

27185  

c 

27187  

c 

27215  

c 

27217  

c 

27218  

c 

Description 


Reconstruct  shoulder  joint 
Amputation  of  ami  &  girdle 
Amputation  at  shoulder  joint 
Radical  resection  of  elbow 
Amputation  of  upper  arm 
Amputation  of  upper  arm 
Amputatk>n  follow-up  surgery 
Amputate  upper  arm  &  implant 
Revision  of  upper  arm 
Amputation  of  forearm 
Amputation  of  forearm 
Amputation  follow-up  surgery 
Amputation  of  foreamn 
Amputate  hand  at  wrist 
Amputation  follow-up  surgery 
Amputation  of  hand 
Amputation  follow-up  surgery 
Great  toe-hand  transfer 
Single  transfer,  toe-hand 
Double  transfer,  toe-hand 
Toe  joint  transfer 
Drainage  of  bone  leskxi 
Incision  of  hip  tendon 
lncisk)n  of  hip  tendons 
Incision  of  hip/thigh  fascia 
Drainage  of  hip  joint 
Excision  of  hip  joint/muscle 
Removal  of  hip  joint  lining 
Partial  removed  of  hip  bone 
Partial  removal  of  hip  bone 
Extensive  hip  surgery 
Extensive  hip  surgery 
Extensive  hip~surgery 
Extensive  hip  surgery 
Extensive  hip  surgery 
Removal  of  hip  prosthesis 
Removal  of  hip  prosthesis  . 
Reconstructk>n  of  hip  socket 
Reconstructk>n  of  hip  socket 
Partial  hip  replacement 
Total  hip  arthroplasty 
Total  hip  arthroplasty 
Revise  hip  joint  replacement 
Revise  hip  joint  replacement 
Revise  hip  joint  replacement 
Transplant  femur  ridge 
lncisk>n  of  hip  bone 
ReviSKMi  of  hip  bone 
lncisk>n  of  hip  bones 
Revisk)n  of  hip  bones 
Revision  of  pelvis 
Incision  of  neck  of  femur 
Incision/fixation  of  femur 
Repair/graft  femur  head/neck 
Treat  slipped  epiphysis 
Treat  slipjsed  epiphysis 
Treat  slipped  epiphysis 
Treat  slipped  epiphysis 
Revise  head/neck  of  femur 
Treat  slipped  epiphysis 
Revision  of  femur  epiphysis 
Reinforce  hip  bones 
Treat  pelvk:  fracture<s) 


CPT  codes  and  dascfiplions  only  are  copyright  American  Medical  Association  AH  Rights  Reserved  Applicatile  FARS/DFARS  Apply. 
Copyright  American  Dental  Association  Ail  rights  reserved. 
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CPT/HCPCi 

Status 
indicator 

Description 

27222  

C  .... 

Treat  hip  soclcet  fracture                                 - 

27226  

C  

Treat  hip  wall  fracture 

27227  



C  

Treat  hip  fracture(s) 

27228  

C  

Treat  hip  fracture(s) 

27232  

C  

Treat  thigh  fracture 

27236  

C  

Treat  thigh  fracture 

27240  



C  

Treat  thigh  fracture 

- 

27244  



C  

Treat  thigh  fracture 

27245  



c  ..:. 

Treat  thigh  fracture 

27248  

c 

Treat  thigh  fracture 

27253  

c 

Treat  hip  dislocation 

27254  



c 

Treat  hip  dislocation 

27258  

c 

Treat  hip  dislocation 

27259  ....iv* 

c 

Treat  hip  dislocation 

27280 ^^... 

C  

Fusion  of  sacroiliac  joint 

27282  

C  

Fusion  of  pubic  bones 

27284  ..., 

C  

Fusion  of  hip  joint 

27286  

C  

Fusion  of  hip  joint 

27290  

C  

Amputation  of  leg  at  hip 

27295  

C  ..'...... 

Amputation  of  leg  at  hip 

27303  

C  

Drainage  of  bone  lesion 

27365  

C  

Extensive  leg  surgery 

27445  

c 

Revision  of  knee  joint 

27447  

c 

Total  knee  arthroplasty 

27448  

c 

Incision  of  thigh 

27450 .-, 

c 

Incision  of  thigh 

27454  

c 

Realignment  of  thigh  bone 

27455  

c 

Realignment  of  knee 

27457  

c 

Realignment  of  knee 

27465  

c 

Shortening  of  thigh  bone 

27466  

c 

Lengthening  of  thigh  bone 

27468  

c 

Shorten/lengthen  thighs 

27470  

c 

Repair  of  thigh 

27472  

c 

Repair/graft  of  thigh                                                               "                                 , 

27475  

c 

Surgery  to  stop  leg  growth 

27477  

c 

Surgery  to  stop  leg  growth                                                                                                        * 

27479  

c 

Surgery  to  stop  leg  growth                 . 

27485  

c 

Surgery  to  stop  leg  growth 

27486 

c 

Revise/replace  knee  joint 

27487  

c _ 

Revise/replace  knee  joint 

27488 

c 

Removal  of  knee  prosthesis 

27495  

c 

Reinforce  thigh 

27506  

c 

Treatment  of  thigh  fracture 

27507  

c 

Treatment  of  thigh  fracture 

27511  

c 

Treatment  of  thigh  fracture 

27513  



c 

Treatment  of  thigh  fracture 

27514  

c 

Treatment  of  thigh  fracture 

27519 , 

c 

Treat  thigh  fx  growth  plate                        •    • 

27535 „ 

c ,.... 

Treat  knee  fracture 

27536  

c 

Treat  knee  fracture 

27540  

c 

Treat  knee  fracture 

27556  

c 

Treat  knee  dislocation 

27557  

c 

Treat  knee  dislocation                                                     ^ 

27558  

c 

Treat  knee  dislocation 

27580  

c 

Fusion  of  knee 

27590  

c 

Amputate  leg  at  thigh 

27591  

c 

Amputate  leg  at  thigh 

27592  

c 

Amputate  leg  at  thigh 

27596  

c 

Amputation  follow-up  surgery 

27598 :........ 

c 

Amputate  tower  leg  at  knee 

27645  

c 

Extensive  lower  leg  surgery 

27646  

c „ 

Extensive  lower  leg  surgery 

27702  

c 

Reconstruct  ankle  joint                                                                   ' 

27703  

c 

Reconstruction,  ankle  joint 

27712  

c 

Realignment  of  lower  leg 

CPT  codas  and  d( 

ictipliofis  ooty  are  copyrigM  Amerkan  Medtetf  Assodatkxi.  A«  Rights  Raser^ 

Ccpyright  America^  Dental  Association.  AH  rigms  reserved 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPCS 


Status 
indicator 


Description 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

33410 I  C 

33411 IC 


27715 

27720 

27722 

27724 

27725. 

27727. 

27880. 

27881  . 

27882. 

27886. 

27888. 

28800. 

28805. 

32815  . 

32820. 

32850. 

32851  . 

32852. 

32853. 

32854. 

32900. 

32905. 

32906. 

32940. 

32997. 

33015. 

33020. 

33025. 

33030. 

33031  . 

33050. 

33120. 

33130. 

33140  . 

33141  . 
33200. 
33201. 
33236. 
33237  . 
33238. 
33243. 
33245. 
33246. 
33250. 
33251  . 
33253. 
33261  . 
33300. 
33305. 
33310. 
33315. 
33320. 
33321  . 
33322. 
33330. 
33332. 
33335. 
33400. 
33401  . 
33403. 
33404. 
33405. 
33406. 


Revision  of  lower  leg 
Repair  of  tibia 
Repair/graft  of  tibia 
Repair/graft  of  tibia 
Repair  of  lower  leg 
Repair  of  lower  leg 
Amputation  of  tower  leg 
Amputation  of  lower  leg 
Amputation  of  lower  leg 
Amputation  follow-up  surgery 
Amputation  of  foot  at  ankle 
Amputation  of  midfoot 
Amputation  thru  metatarsal 
Close  bronchial  fistula 
Reconstruct  injured  chest 
Donor  pneumonectomy 
Lung  transplant,  single 
Lung  transplant  with  bypass 
Lung  transplant,  double 
Lung  transplant  with  bypass 
Removal  of  r)b(s) 
Revise  &  repair  chest  wall 
Revise  &  repair  chest  .wall 
Revision  of  lung 
Total  lung  lavage 
Inciston  of  heart  sac 
Inciston  of  heart  sac 
Incision  of  heart  sac 
Partial  removal  of  heart  sac 
Partial  removal  of  heart  sac 
Removal  of  heart  sac  lesion 
Removal  of  heart  lesion 
Removal  of  heart  leston 
Heart  revascularize  (tmr) 
Heart  tmr  w/other  procedure 
Insertion  of  heart  pacemaker 
Insertion  of  heart  pacemaker 
Remove  electrode/thoracotomy 
Remove  electrode/thoracotomy 
Renrrove  electrode/thoracotomy 
Remove  eltrd/thoracotomy 
Insert  epic  eltrd  pace-defib 
Insert  epic  eltrd/generator 
Ablate  heart  dysrhythm  focus 
Ablate  heart  dysrhythm  focus 
Reconstruct  atria 
Ablate  heart  dysrhythm  focus 
Repair  of  heart  wound 
Repair  of  heart  wound 
Exploratory  heart  surgery 
Exploratory  heart  surgery 
Repair  major  blood  vessel(s) 
Repair  major  vessel 
Repair  major  blood  vessel(s) 
Insert  major  vessel  graft 
Insert  major  vessel  graft 
Insert  major  vessel  graft 
Repair  of  aortk:  valve 
Valvuloplasty,  open 
Valvuloplasty,  w/cp  bypass 
Prepare  heart-aorta  conduit 
Replacement  of  aortic  valve 
Replacement  of  aortic  valve 
Replacement  of  aortk:  valve 
Replacement  of  aortic  valve 


CPT  codes  and  descriptions  only  are  (Copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Copyright  American  Dental  Association.  AN  rights  reserved. 
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cpt/hck;s 


33412 

33413 

33414 

33415 

33416 

33417 

33420. 

33422. 

33425. 

33426. 

33427. 

33430. 

33460. 

33463. 

33464. 

33465. 

33468. 

33470. 

33471  . 

33472. 

33474. 

33475. 

33476. 

33478. 

33496. 

33500. 

33501  . 

33502. 

33503. 

33504. 

33505. 

33506.. 

33510.. 

33511  .. 

33512.. 

33513.. 

33514.. 

33516.. 

33517.. 

33518.. 

33519.. 

33521  .. 

33522.. 

33523.. 

33530.. 

33533.. 

33534.. 

33535  .. 

33536.. 

33542.. 

33545.. 

33572.. 

33600.. 

33602.. 

33606.. 

33608.. 

33610.. 

33611.. 

33612 .. 

33615 .. 

33617.. 

33619  .. 

33641  .. 

33645.. 

33647.. 
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Status 
indicator 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C. 

c 
c 
c 
c 
c 
c 
c 
c 

c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 


Description 


Replacement  of  aortic  valve 
Replacement  of  aortic  valve 
Repair  of  aortic  valve    ' 
Revision,  subvalvular  tissue 
Revise  ventricle  muscle 
Repair  of  aortic  valve 
Revision  of  mitral  valve 
Revision  of  mitral  valve 
Repair  of  mitral  valve 
Repair  of  mitral  valve 
Repair  of  mitral  valve 
Replacement  of  mitral  valve 
Revision  of  tncuspid  valve 
Valvuloplasty,  tricuspid 
Valvuloplasty,  tricuspid 
Replace  tricuspid  valve 
Revision  of  tricuspid  valve 
Revision  of  pulmonary  valve 
Valvotomy,  pulmonary  valve 
Revision  of  pulmonary  valve 
Revision  of  pulmonary  valve 
Replacement,  pulmonary  valve 
Revision  of  heart  cfiamtier 
Revision  of  heart  chamt>er 
Repair,  prosth  valve  dot 
Repair  heart  vessel  fistula 
Repair  heart  vessel  fistula 
Coronary  artery  correction 
Coronary  artery  graft 
Coronary  artery  graft 
Repair  artery  w/tunnel 
Repair  artery,  translocation 
CABG,  vein,  single 
CABG.  vein,  two 
CABG,  vein,  three 
CABG,  vein,  four 
CABG.  vein,  five 
Cabg,  vein,  six  or  more 
CABG,  artery-vein,  single 
CABG,  artery-vein,  two 
CABG,  artery-vein,  three 
CABG,  artery-vein,  four 
CABG,  artery-vein,  five 
Cat>g,  art-vein,  six  or  more 
Coronary  artery,  bypass/reop 
CABG,  arterial,  single 
CABG,  arterial,  two 
CABG,  arterial,  three 
Cat)g,  arterial,  four  or  more 
Removal  of  heart  lesion 
Repair  of  heart  damage 
Opien  coronary  endarterectomy 
Closure  of  valve 
Closure  of  valve 
Anastomosis/artery-aorta 
Repair  anomaly  w/conduit 
Repair  by  enlargement 
Repair  double  ventricle 
Repair  double  ventricle 
Repair,  modified  fontan 
Repair  single  ventricle 
Repair  single  ventricle 
Repair  heart  septum  defect 
Revision  of  heart  veins 
Repair  heart  septum  defects 


OPT  codes  and  d^scrifWons  only  are  copynght  American  Medical  Associalion.  AH  Rights  Reserved.  Applicabte  FARS/DFARS  Apply 
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cpt/hcpcs 

Status 
indicator 

33660 

C  

33665  

C  

33670  

C  

33681  

C  ; 

33684  

C  

33688 

C  

33690  

C  

33692  

C  

33694  

C  

33697  

C  

33702  

C  

33710 „ 

C  

33720  

C  ; 

33722 „ 

C  

33730  

C  

33732  

c 

33735  

c 

33736  

c 

33737  

c 

33750  

c 

33755  

c 

33762  

c 

33764  

c 

33766  

c 

33767  

c 

33770  

C  : 

33771  

c 

33774  

c 

33775  

c 

33776  

c 

33777  

c 

33778  

c 

33779  

c 

33780  

c 

33781  

c 

33786  

c 

33788  

c 

33800 

c 

33802  

c 

33803  

c 

33813  

c 

33814  

c 

33820  

c 

33822  ..: 

c 

33824  

c 

33840  

c 

33845  

c 

33851  

c 

33852  

c 

33853  

c 

33860  

c 

33861  

c 

33863  

c 

33870  

c 

33875  

c 

33877  

c 

33910  

c^ 

33915  

c 

33916  

c 

33917  

c 

33918  

c 

33919  

c 

33920  

c 

33922  

c 

33924  .„ 

c 

Description 


Repair  of  heart  defects 
Repair  of  heart  defects 
Repair  of  heart  chambers 
Repair  heart  septum  defect 
Repair  heart  septum  defect 
Repair  heart  septum  defect 
Reinforce  pulmonary  artery 
Repair  of  heart  detects 
Repair  of  heart  defects 
Repair  of  heart  defects 
Repair  of  heart  defects 
Repair  of  heart  defects 
Repair  of  heart  defect 
Repair  of  heart  defect 
Repair  heart-vein  defect(s) 
Repair  heart-vein  defect 
Revision  of  heart  chamber 
Revision  of  heart  chamber 
Revision  of  heart  chamber 
Major  vessel  shunt 
Major  vessel  shunt 
Major  vessel  shunt 
Major  vessel  shunt  &  graft 
Major  vessel  shunt 
Major  vessel  shunt 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  great  vessels  defect 
Repair  arterial  trunk 
Revision  of  pulrrionary  artery 
Aortic  suspension 
Repair  vessel  defect 
Repair  vessel  defect 
Repair  septal  defect 
Repair  septal  defect 
Revise  major  vessel 
Revise  major  vessel 
Revise  major  vessel 
Remove  aorta  constriction 
Remove  aorta  constriction 
Remove  aorta  constriction 
Repair  septal  defect 
Repair  septal  defect 
Ascending  aortic  graft 
Ascending  aortic  graft 
Ascending  aortic  graft 
Transverse  aortic  arch  graft 
Thoracic  aortic  graft 
ThoracoatxJominal  graft 
Renvove  lung  artery  emboli 
Renwve  lung  artery  emtKtii 
Surgery  of  great  vessel 
Repair  pulmor^ary  artery 
Repair  pulmonary  atresia 
Repair  pulmonary  atresia 
Repair  pulrrxxiary  atresia 
Transect  pulmonary  artery 
Remove  pulmonary  shunt 
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ADDENDUM  E.— CPT  Cooes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPC  S 


33930. 

33935. 

'  33940. 

33945. 

33960. 

33961  . 

33967. 

33968. 

33970. 

33971  . 

33973. 

33974. 

33975. 

33976. 

33977. 

33978. 

33979. 

33980. 

34001.. 

34051  . 

34151  . 

34401  . 

34451  . 

34502. 

34800. 

34802. 

34804.. 

34808.. 

34812.. 

34813.. 

34820.. 

34825.. 

34826.. 

34830.. 

34831  .. 

34832.. 

34833.. 

34834.. 

34900.. 

35001  .. 

35002.. 

35005.. 

35013.. 

35021  .. 

35022.. 

35045.. 

35081  .. 

35082.. 

35091  .. 

35092.. 

35102.. 

35103  .. 

35111  .. 

35112.. 

35121  .. 

35122.. 

35131  .. 

35132  .. 

35141  ... 

35142  ... 

35151  ... 

35152  ... 

35161  ... 

35162  ... 
35182  ... 


CPT  codes  and 
Copynght 


Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


Status 
indicator 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c  . 

c  . 

c  . 

c . 

c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 


Description 


CPT/HCPCS 


Removal  of  donor  heart/lung 
Transplantation,  heart/lung 
Removal  of  donor  heart 
Transplantation  of  heart 
External  circulation  assist 
External  circulation  assist 
Insert  la  percut  device 
Remove  aortic  assist  device 
Aortic  circulation  assist 
Aortic  circulation  assist 
Insert  balloon  device 
Remove  intra-aortic  balloon 
Implant  ventricular  device 
Implant  ventricular  device 
Remove  ventricular  device 
Remove  ventricular  device 
Insert  intracorporeal  device 
Remove  intracorporeal  device 
Removal  of  artery  clot 
Removal  of  artery  clot 
Removal  of  artery  clot 
Removal  of  vein  clot 
Removal  of  vein  clot 
Reconstruct  vena  cava 
Endovasc  abdo  repair  wAube 
Endovasc  abdo  repr  w/device 
Endovasc  atxio  repr  w/device 
Endovasc  abdo  occlud  device 
Xpose  for  endoprosth,  aortic 
Femoral  endovas  graft  add-on 
Xpose  for  endoprosth,  iliac 
Endovasc  extend  prostfi,  init 
Endovasc  exten  prosth,  addl 
Open  aortic  tube  prosth  repr 
Open  aortoiliac  prosth  repr 
Open  aortofemor  prostti  repr 
Xpose  for  endoprosth,  iliac 
Xpose,  endoprosth,  brachial 
Endovasc  iliac  repr  w/graft 
Repair  defect  of  artery 
Repair  artery  rupture,  neck 
Repair  defect  of  artery 
Repair  artery  rupture,  arm 
Repair  defect  of  artery 
Repair  artery  rupture,  chest 
Repair  defect  of  arm  artery 
Repair  defect  of  artery 
Repair  artery  mpture,  aorta 
Repair  defect  of  artery 
Repair  artery  rupture,  aorta 
Repair  defect  of  artery 
Repair  artery  rupture,  groin 
Repair  defect  of  artery 
Repair  artery  rupture.spleen 
Repair  defect  of  artery 
Repair  artery  rupture,  belly 
Repair  defect  of  artery 
Repair  artery  rupture,  groin 
Repair  defect  of  artery 
Repair  artery  rupture,  thigh 
Repair  defect  of  artery 
Repair  artery  rupture,  knee 
Repair  defect  of  artery 
Repair  artery  rupture 
Repair  blood  vessel  lesion 


35189 

35211 

35216 

35221 

35241 

35246 

35251 

35271 

35276 

35281 

35301 

35311 

35331 

35341 

35351 

35355 

35361 

35363 

35371 

35372 

35381 

35390 

35400 

35450 

35452 

35454 

35456 

35480 

35481 

35482 

35483 

35501 

35506 

35507 

35508 

35509 

35511 

35515 

35516 

35518 

35521 

35526 

35531 

35533 

35536 

35541 

35546 

35548 

35549 

35551 

35556 

35558 

35560 

35563 

35565 

35566 

35571 

35582 

35583 

35585 

35587 

35600 

35601 

35606 

35612 


Status 
indk:ator 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
.c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 


Description 


Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Rechanneling  of  artery 
Reoperation,  carotid  add-on 
Angioscopy 

Repair  arterial  blockage 
Repair  arterial  blockage 
Repair  arterial  blockage     * 
Repair  arterial  blockage 
Atherectomy,  open 
Atherectomy,  open 
Attierectomy,  open 
Atherectomy,  open 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
Vein  bypass  graft 
Vein  bypass  graft 
Vein  bypass  graft 
Vein  bypass  graft 
Harvest  artery  for  cat)g 
Artery  bypass  graft 
Artery  bypass  graft 
Artery  bypass  graft 
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CPT/HCPC 

) 

Status 
irxlicator 

Description 

35616 

35621  

35623 

C  

0 

C  

Artery  bypass  graft 

Artery  bypass  graft 

Bypass  graft,  not  vein 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft                                ' 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft                 , 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Artery  bypass  graft 

Composite  bypass  graft 

Composite  bypass  graft. 

Composite  bypass  graft 

Arterial  transposition 

Arterial  transposition 

Arterial  transposition 

Arterial  transposition 

Reoperation,  bypass  graft 

Exploration,  carotid  artery 

Exploration,  femoral  artery 

Exploration  popliteal  artery                                       . 

Explore  neck  vessels 

Explore  ctiest  vessels 

Explore  abdominal  vessels 

Repair  vessel  graft  defect 

Excision,  graft,  neck 

Excision,  graft,  thorax 

Excision,  graft,  abdomen                               , 

Insertion  of  cattieter,  vein 

Insertion  caffieter,  artery 

Insertion  of  cannula(s) 

Insertion  of  cannula(s) 

Revision  of  circulation 

Revision  of  circulation                                ' 

Revision  of  circulation 

Revision  of  circulation 

Splice  spleen/kidney  veins                           , 

Insert  hepatic  shunt  (tips) 

Remove  hepatic  shunt  (tips)                                                                                ^ 

Thrombolytic  therapy,  stroke 

Ligation  of  chest  artery 

Ligation  of  abdomen  artery 

Ligation  of  extremity  artery 

Revision  of  major  vein 

Revascularization,  penis 

Removal  of  spleen,  total 

Removal  of  spleen,  partial                                                             . 

Removal  of  spleen,  total                                       •                  - 

Repair  of  ruptured  spleen                                 » 

Thoraek:  duct  procedure 

Thoracic  duct  procedure                                                                                    « 

Thoracic  duct  procedure                                                                                                      a 

Removal,  pelvic  lymph  nodes 

Removal,  abdomen  lymph  nodes 

Removal  of  lymph  nodes,  neck 

35626 

C  

3S631  

35636 

35641  

35642  

35645 

0  

C  

C  

C  

C  

C  

C  ...'. 

C  

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

0:  

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

0  

0  

c 

c 

c 

c 

c 

c 

G  

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c  ..-. 

G 

G  

G  

G 

35646 

35647  

35650  

35651  

35654  

35656 

35661 

35663  

35665  

.c... 

35666 

35671  

35681  

35682  

35683 



35691  

35693  

35694  

35695  

35700  

35701  

35721  

35741  

35800  

35820  

35840 .'...^.. 

35870  

35901  

i 

35905  

35907  

36510  

f 

36660  

368??  

368P3  

37140 

37145  

37160  

37180 

37181  

37182  ..,..'. 

37183  

37195  

37616  

^ 

37617 

37618  

37660  

37788  

38100  

38101  

38102  

38115  

38380 

38381  

38382  

38562  

38564 

38724 „ 

CPT  codes  and  da 
Copytigm  Ameiica 
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ADDENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPCS 

Status 
indicator 

38746 

G  

38747  

G  

38765 ;. 

G  

38770  

G  

38780  

G  

39000  

G  

39010  

G  

39200  

G  

39220  

G  

39499  

G  

39501  

G  

39502  

G  

39503  

G  

39520  

G  

39530  

G  

39531  

G  :. 

39540 

G  

39541  

G  

39545  

G  

39560  

G  

39561  

G 

39599  

G  

41130 

G 

G  

G  

41135  

41140 

41145........... 

G  

41150 

G  

41153 

G 

C  

G  

G  

G 

G  

41155  

42426  

42845  

42894  

42953  

42961  

G  

42971  

G  

43045  

G  

43100  

G  

43101  

G  

43107  

G  

c 

43108  

43112 

G  

43113 

G  

43116 

G  

43117 

C  

43118 

C  

43121  ,. 

G  

G  

43122  

43123  

G  

43124  

G  

43135 

G  

43300  

C  

43305  

C  

43310  

C  

43312  

C  

43313  

G  

43314  

G  

43320 '. 

G  

43324  

G 

43325  

G  

43326  

G  

43330  

G  

43331  

G  

43340 

G  

43341  

C  

43350  

G  

Descriptk>n 


Remove  thoracw  lymph  nodes 

Remove  abdominal  lymph  nodes 

Remove  groin  lymph  nodes 

Remove  pelvis  lymph  nodes 

Remove  aixJomen  lymph  fKXles  i  . 

Exploration  of  chest 

Exploration  of  cfiest 

Removal  chest  lesk)n 

Removal  chest  lesion 

Chest  procedure 

Repair  diaphragm  laceration 

Repair  paraesophageal  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hemia 

Repair  of  diaphragm  hernia 

Revision  of  diaphragm 

Resect  diaphragm,  simple 

Resect  diaphragm,  complex 

Diaphragm  surgery  procedure 

Partial  renrraval  of  tongue 

Tongue  and  neck  surgery  ^ 

Removal  of  tongue 

Tongue  removal,  neck  surgery 

Tongue,  mouth,  jaw  surgery 

Tongue,  mouth,  neck  surgery 

Tongue,  jaw,  &  neck  surgery 

Excise  parotid  gland/lesion 

Extensive  surgery  of  throat 

Revision  of  pharyngeal  walls 

Repair  throat,  esophagus  -■. 

Control  throat  bleeding 

Control  noseAhroat  bleeding 

<ncisk)n  of  esophagu? 

Excision  of  esophagus  leskxi 

ExciSK>n  of  esophagus  leskxi 

Removal  of  esophagus 

Removal  of  esophagus 

Removal  of  esophagus 

Removal  of  esophagus 

Partial  removal  of  esophagus 

Partial  removal  of  esophagus 

Partial  removal  of  esophagus 

Partial  removal  of  esophagus 

Partial  removal  of  esophagus 

Partial  removal  of  esophagus 

Removal  of  esophagus 

Removal  of  esophagus  pouch 

Repair  of  esophagus 

Repair  esophagus  and  fistula 

Repair  of  esophagus 

Repair  esophagus  and  fistula 

Esophagoplasty  congenital 

Tracheo-esophagoplasty  cong 

Fuse  esophagus  &  stomach 

Revise  esophagus  &  stomach 

Revise  esophagus  &  stomach 

Revise  esophagus  &  stomach 

Repair  of  esophagus 

Repair  of  esophagus 

Fuse  esopfiagus  &  intestine  ^ 

Fuse  esophagus  &  intestine 

Surgk:al  opening,  esophagus  « 
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CPT/HCPC 

S 

Status 
indicator 

Description 

43351  

C  

c  ., 

C  

C  

C  

Surgical  opening,  esophagus                                                                                                 c 

Surgical  opening,  esophagus 

Gastrointestinal  repair 

Gastrointestinal  repair 

Ligate  esopfiagus  veins 

Esophagus  surgery  for  veins 

Ligate/staple  esophagus 

Repair  esophagus  wound                                        - 

Repair  esophagus  wound 

Repair  esophagus  opening 

Repair  esophagus  opening 

Pressure  treatment  esophagus 

Free  jejunum  flap,  microvasc 

Surgical  opening  of  stomach 

Surgical  repair  of  stomach 

Surgical  repair  of  stomach 

Surgical  opening  of  stomach 

Incision  of  pyloric  muscle                                                                          ,            « 

Biopsy  of  stomach 

Excision  of  stomach  lesion 

Excision  of  stomach  lesion 

Renroval  of  stomach 

Removal  of  stomach             »                          ^ 

Removal  of  stomach 

Removal  of  stomach,  partial 

Removal  of  stomach,  partial                                                                                   * 

Removal  of  stomach,  partial 

Removal  of  stomach,  partial 

Removal  of  stomach,  partial 

Removal  of  stomach,  partial                                           '                                                            * 

Removal  of  stomach,  partial 

Vagotomy  &  pylonjs  repair 

Vagotomy  &  pyloms  repair                                                                                                          , 

Reconstmction  of  pylorus 

Fusion  of  stomach  and  tx>wel 

Fusion  of  stomach  and  bowel 

Fusion  of  stomach  and  bowel 

Place  gastrostomy  tube 

Repair  of  stomach  lesion 

Gastroplasty  for  obesity 

Gastroplasty  for  obesity 

Gastric  bypass  for  obesity                                        ' .                                ' 

Gastric  bypass  for  obesity 

Revision  gastroplasty                                                         • 

Revise  stomach-bowel  fusion 

Revise  stomach-bowel  fusion 

Revise  stomach-txjwel  fusion 

Revise  stomach-bowel  fusion 

Repair  stomach-bowel  fistula                                                                                        « 

Freeing  of  bowel  adhesion 

Incision  of  small  bowel 

Insert  needle  cath  bowel 

Explore  small  intestine 

Decompress  small  bowel 

Incision  of  large  bowel                                                                                     ' 

Reduce  tx)wel  obstruction 

Correct  malrotation  of  bowel 

Excise  intestine  lesion(s) 

Excision  of  bowel  lesion(s) 

Removal  of  small  intestine 

Removal  of  small  intestine 

Removal  of  small  intestine 

Enterectomy  w/o  taper,  cong 

Enterectomy  w/taper,  cong 

Enterectomy  cong,  add-on                                                        "                        » 

43352  

43360  

43361  

43400  

......... 

43401  

43405  

43410  

c 

C  

C  

C  

C  

C  

C  

C  

c 

c 

c 

c 

c 

c 

c ;. 

c 

c 

c 

c 

c 

c 

c 

43415  

43420 

43425  

43460 

43496  

43500  

43501  

43502 

43510  

43520  

43605  

43610 

43611  ^ 



43620  

43621 

43622 

43631  

43632  

43633  

43634  

c 

43635  

c 

43638 

c 

c 

c 

43639 

43640 

43641  

• 

c 

c 

43800  

43810  

c 

c 

43820 

43825  

c 

c 

c 

c ?. 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c  ., 

43832  ._ 

43840  

43842 

43843  

43846  

43847  



43848 

43850 

43855 

43860  



43865 

43880  

44005  

44010  .::^^. 

1 

44015  

44020  

44021  

^025 

44050  

44055  

44110 

44111  

44120 

44121  

44125 

44126 

44127  

44128  

c 

c 

c 

c 

c 

c 

c 

c „ 

c 

c 

c 

c 

c 

c , 

■■ 

OPT  codes  and  a 
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ADDENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPCS 

Status 
indicator 

44130  

C  

44132  

C  

44133  

C  

44135 

C  

44136 

C  

44139  

C  

44140  

C  

44141  

C  

44143  

C  

44144 

C  

44145  

C  

44146  

C  

44147  

C  ..:. ; 

44150  

C  

44151  

C  

44152  

C 

44153 

C  

44155  

C  

44156 

C  ,. 

44160  

C 

44202  

C  

44203  

C  

44204  

C  

44205  

C  

c 

44210  

44211  

C 

44212  

C  

c 

44300  

44310  

c 

44314  

c 

44316  

c 

44320  

c 

44322  

c 

44345 ^... 

c 

44346  

c 

44602  

c 

44603  

c 

44604  

c 

44605  

c 

44615  

c 

44620  

c 

44625  

c 

44626  

c 

44640 J 

c 

44650  

c 

44660  

c 

44661  

C  ...; 

44680  

C  

44700 

C  

44800  

c 

44820  

c 

44850  

c 

44899  

c 

44900  

c 

44901  

c 

44950  

c 

44955  

c 

44960 

c 

45110 

c 

45111  

c 

45112 

c 

45113 

c 

45114 

c 

45116 

c 

45119 

c 

Description 


Bowel  to  bowel  fusion 

Enterectomy,  cadaver  donor 

Enterectomy,  live  donor 

Intestine  transpint,  cadaver 

Intestine  transplant,  live 

Mobilization  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  removal  of  colon 

Partial  renrraval  of  colon 

Partial  removal  of  colon 

Removal  of  colon 

Removal  of  colon/ileostomy 

Removal  of  colon/ileostomy 

Removal  of  colon/ileostomy 

Removal  of  colon/ileostomy 

Removed  of  colon/ileostomy 

Removal  of  colon 

Lap  resect  s/intestine  singi 

Lap  resect  s/intestine,  addl 

Laparo  partial  colectomy 

Lap  colectomy  part  wAileum 

Laparo  total  proctocolectomy 

Laparo  total  proctocolectomy 

Laparo  total  proctocolectomy 

Open  bowel  to  skin 

lleostomy/jejunostomy 

Revision  of  ileostomy 

Devise  bowel  pouch 

Colostomy 

Colostomy  with  biopsies 

Revision  of  colostomy 

Revision  of  colostomy  _ 

Suture,  small  intestine 

Suture,  small  intestine 

Suture,  large  intestine 

Repair  of  bowel  lesion 

Intestinal  stricturoplasty 

Repair  bowel  opening 

Repair  bowel  opening 

Repair  t)owel  opening 

Repair  t)owel-skin  fistula 

Repair  bowel  fistula 

Repair  bowel-bladder  fistula 

Repair  t)owel-bladder  fistula  , 

Surgical  revision,  intestine 

Suspend  bowel  w/prosthesis 

Excision  of  bowel  pouch 

Excision  of  mesentery  lesion 

Repair  of  mesentery 

Bowel  surgery  procedure 

Drain  app  abscess,  open 

Drain  app  abscess,  percut 

Appendectomy 

Appendectomy  add-on 

Appendectomy 

Removal  of  rectum 

Partial  removal  of  rectum 

Removal  of  rectum 

Partial  proctectomy 

Partial  removal  of  rectum 

Partial  removal  of  rectum 

RenfK)ve  rectum  w/reservoir 

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  AH  Rights  Reserved.  Applicable  FARS/DFARS  Apply.' 
Copyright  American  Derrtal  Association.  AH  rights  reserved. 


48230 


Federal  Register/ Vol.  68,  No.  155 /Tuesday,  August  12,  2003 / Proposed  Rules 


ADDENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPC  S 


Status 
indicator 


Description 


45120 

45121 

45123. 

45126. 

45130. 

45135. 

45136. 

45540. 

45541  . 

45550. 

45562. 

45563. 

45800; 

45805. 

45820. 

45825. 

46705. 

46715. 

46716. 

46730. 

46735. 

46740. 

46742. 

46744. 

46746. 

46748. 

46751  . 

47010  . 

47015. 

47100.. 

47120., 

47122  .. 

47125  .. 

47130.. 

47133.. 

47134  .. 

47135  .. 
47136.. 
47300.. 
47350.. 
47360.. 
47361  .. 
47362.. 
47380.. 
47381  .. 
47400.. 
47420  .. 
47425  .. 
47460.. 
47480.. 
47550.. 
47570  .. 
47600.. 
47605.. 
47618  .. 
47612  .. 
47620  .. 
47700.. 
47701  .. 

4771 1  .. 

47712  .. 

47715  .. 

47716  .. 
47720.. 
47721  .. 


C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 


Removal  of  rectum 
Removal  of  rectum  and  colon 
Partial  proctectomy 
Pelvic  exenteration 
Excision  of  rectal  prolapse 
Excision  of  rectal  prolapse 
Excise  ileoanal  reservior 
Correct  rectal  prolapse 
Correct  rectal  prolapse 
Repair  rectum/remove  sigmoid 
Exploration/repair  of  rectum 
Exploration/repair  of  rectum 
Repair  rect/bladder  fistula 
Repair  fistula  w/colostomy 
Repair  rectouretfiral  fistula 
Repair  fistula  w/colostomy 
Repair  of  anal  stricture 
Repair  of  anovaginai  fistula 
Repair  of  anovaginai  fistula 
Construction  of  absent  anus 
Construction  of  absent  anus 
Construction  of  absent  anus 
Repair  of  imperforated  anus 
Repair  of  cloacal  anomaly 
Repair  of  cloacal  anomaly 
Repair  of  cloacal  anomaly 
Repair  of  anal  spliincter 
Open  drainage,  liver  lesion 
Inject/aspirate  liver  cyst 
Wedge  btops/  <f  liver 
Partial  removal  of  liver 
Extensive  removal  of  liver 
Partial  removal  of  liver 
Partial  removal  of  liver 
Removal  of  donor  liver 
Partial  removal,  donor  liver 
Transplantation  of  liver 
Transplantation  of  liver 
Surgery  for  liver  lesion 
Repair  liver  wound 
Repair  liver  wound 
Rejsair  liver  wound 
Repair  liver  wound 
Open  ablate  liver  tumor  rf 
Open  ablate  liver  tumor  cryo 
Incision  of  liver  duct 
Incision  of  bile  duct 
Incision  of  bile  duct 
Incise  bile  duct  sphincter 
Incision  of  gallbladder 
Bile  duct  endoscopy  add-on 
Laparo  cholecystoenterostomy 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Removal  of  gallbladder 
Exploration  of  bile  ducts 
Bile  duct  revision 
Excision  of  bile  duct  tumor 
Excision  of  bile  duct  tumor 
Excision  of  bile  duct  cyst 
Fusion  of  bile  duct  cyst 
Fuse  gallbladder  &  bowel 
Fuse  upper  gl  structures 


OPT  codes  and 

Copyright 


A(nenc«n 
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CPT/HCPC3 

Status 
indicator 

47740  

C  

47741  

C  

47760  

C  

47765  

C  

47780  

C  

47785  

C  :... 

47800  

C  

47801  

C  

47802  

C 

47900  

C  

48000  

C  

48001  

C  

48005  

C  

48020  

C 

48100  

C  

48120  

C  

48140 

C  

48145  

C  

48146  

C  

48148  

C  

48150  

c 

48152 ; 

c 

48153  

c 

48154  

c 

48155  

c 

48180  

c 

48400  

C  -.... 

c 

48500  

48510  

C 

C  

48520  

48540  

c 

48545 

C  

c 

0 

C  

48547 

48556  

49000  

49002 .'.....; 

C  

49010  

C  

49020  

C  

49021  

c 

49040  

c 

49041  

c 

49060  

c 

49061  

c 

49062  

c 

49201  

c 

49215  

c 

49220  

c 

49255  

c 

49425  

c 

49428  

c 

49605  

c 

49606  

c 

49610  

c 

49611  

C .:.... 

49900  

C  ...; 

49904 

c 

49905  

c 

49906  

c 

50010  

c 

50020  

c 

50040  

c 

50045  

c 

50060 

c 

50065  

c 

50070  

c 

Description 


Fuse  gallbladder  &  bowel 

Fuse  gallbladder  &  bowel 

Fuse  bile  ducts  and  bowel 

Fuse  liver  ducts  &  bowel 

Fuse  t>ile  ducts  and  bowel  '' 

Fuse  bile  ducts  and  bowel 

Reconstruction  of  bile  ducts 

Placement,  bile  duct  support 

Fuse  liver  duct  &  intestine 

Suture  bile  duct  injury 

Drainage  of  atxiomen 

Placenrwnt  of  drain,  pancreas 

Resect/debride  pancreas 

Removal  of  pancreatic  stone 

Biopsy  of  pancreas,  open 

Removal  of  pancreas  lesion 

Partial  removal  of  pancreas 

Partial  removal  of  pancreas 

Pancreatectomy 

Removal  of  pancreatic  duct 

Partial  renrraval  of  pancreas 

Pancreatectomy 

Pancreatectomy 

Pancreatectomy 

Removal  of  pancreas 

Fuse  pancreas  and  bowel 

Injection,  intraop  add-on 

Surgery  of  pancreatic  cyst 

Drain  pancreatic  pseudocyst 

Fuse  pancreas  cyst  and  bowel 

Fuse  pancreas  cyst  and  bowel 

Pancreatontiaphy 

Duodenal  exclusion 

Removal,  allograft  pancreas 

Exploration  of  atxlomen 

Reopening  of  abdomen 

Exploration  behind  abdomen 

Drain  abdominal  abscess 

Drain  abdominal  abscass 

Drain,  open,  abdom  abscess 

Drain,  percut,  abdom  abscess 

Drain,  open,  retrop  abscess 

Drain,  percut,  retroper  atjsc 

Drain  to  peritoneal  cavity 

Remove  abdom  lesion,  complex 

Excise  sacral  spine  tumor 

Multiple  surgery,  atxk>men 

Removal  of  omentum 

Insert  abdomen-venous  drain 

Ligation  of  shunt 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repair  umbilical  lesion 

Repair  of  abdomir^l  wall 

Omental  flap,  extra-abdom 

Omental  flap 

Free  omental  flap,  microvasc 

Exploration  of  kidney 

Renal  abscess,  open  drain 

Drainage  of  kidney 

Expkjration  of  kkJney 

Removal  of  kidney  stone 

Inciskxi  of  kkJney 

Incision  of  kklney 

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  AppHcdile  FARS/DFARS  Apply. 
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CPT/HCP<  S 


50075 

50100 

50120 

50125 

50130. 

50135. 

50205. 

50220. 

50225. 

50230. 

50234. 

50236. 

50240. 

50280. 

50290. 

50300. 

50320. 

50340. 

50360. 

50365. 

50370. 

50380. 

50400. 

50405. 

50500. 

50520. 

50525. 

50526.. 

50540.. 

50545.. 

50546.. 

50547.. 

50548.. 

50570.. 

50572.. 

50574.. 

50575.. 

50576.. 

50578.. 

50580.. 

50600.. 

50605  .. 

50610.. 

50620.. 

50630.. 

50650.- 

50660.. 

50700.. 

50715.. 

50722.. 

50725  .. 

50727  .. 

50728.. 

50740.. 

50750.. 

50760.. 

50770.. 

50780  .. 

50782  .. 

50783  .. 
50785  .. 
50800.. 
50810  .. 
50815  .. 
50620.. 


Status 
irxlicator 


C 
C 

c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 
c 

G 

c 

c  , 
c  , 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
0  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 
c  . 


Description 


Removal  of  kidney  stone 
Revise  kidney  blood  vessels 
Exploration  of  kidney 
Explore  and  drain  kidney 
Removal  of  kidney  stone 
Exploration  of  kidney 
Biopsy  of  kidney 
Remove  kidney,  open 
Removal  kidney  open,  complex 
Removal  kidney  open,  radical 
Removal  of  kidney  &  ureter 
Removal  of  kidney  &  ureter 
Partial  removal  of  kidney 
Removal  of  kidney  lesion 
Removal  of  kkjney  lesion 
Removal  of  donor  kklney 
■  Removal  of  donor  kklney 
Removal  of  kidney 
Transplantation  of  kidney 
Transplantation  of  kidney 
Remove  transplanted  kidney 
Reimplantation  of  kidney 
Revision  of  kkJney/ureter 
Revision  of  kidney/ureter 
Repair  of  kklney  wourxJ 
Close  kidney-skin  fistula 
Repair  renal-alxlomen  fistula 
Repair  renal-atxJomen  fistula 
Revision  of  horsestioe  kidney 
Laparo  radical  nephrectomy 
Laparoscopic  nephrectomy 
Laparo  removal  donor  kidney 
Laparo  remove  k/ureter 
KkJney  endoscopy 
Kidney  endoscopy 
KkJney  endoscopy  &  biopsy 
Kklney  erxloscopy 
Kidney  endoscopy  &  treatment 
Renal  endoscopy/radiotracer 
Kidney  endoscopy  &  treatment 
Exploration  of  ureter 
Insert  ureteral  support 
Removal  of  ureter  stone 
Removal  of  ureter  stone 
Removal  of  ureter  stone 
Removal  of  ureter 
Removal  of  ureter 
Revision  of  ureter 
Release  of  ureter 
Release  of  ureter 
Release/revise  ureter 
Revise  ureter 
Revise  ureter 
Fusion  of  ureter  &  kidney 
Fusk>n  of  ureter  &  kidney 
Fusion  of  ureters 
Splicing  of  ureters 
Reimplant  ureter  in  bladder 
Reimplant  ureter  in  t>ladder 
ReimF>lant  ureter  in  bladder 
Reimplant  ureter  in  bladder 
Implant  ureter  in  t>owel 
Fuskjn  of  ureter  &  bowel 
Urine  shunt  to  intestine 
Construct  bowel  t)ladder 


OPT  codes  and 
Copyright 


Amencpn 
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CPT/HCPCS 

Status 
indk:ator 

50825  

C  

50830  

C  ; 

50840 

C  

50845  

C  

50860 

C  

50900  

C  

50920  

C  

50930  

C 

50940  

C 

51060  

C 

51525  

C  

51530 

C  

51535  

C  

51550  

C  

51555  

C  

.51565 

C  

51570 

C  

51575  

C  

51580  

C  *. 

51585  

C  

51590  

C  

51595  

C  

51596  

C  

51597 

c 

51800  

c 

51820  

c 

51840 

c 

51841 

c 

51845  

c 

51860  

c 

51865  

c 

51900 

c 

51920  

c 

51925 

c 

51940  

c 

51960  

c 

c 

c „ 

51980  

53085  

53415  

c 

53448  

c 

54125  

c 

54130 

c 

54135  

c 

54332  

c 

54336  

c 

54390  

c 

54411  

C  i 

54417  

c 

c 

54430  

54535  

c 

54560  

c 

54650  

c 

55600  

c 

55605  

c 

55650  

c 

55801 

c 

55810  

c 

55812  

c 

55815  

c 

55821  

c 

55831  

c 

55840 

c 

55842  

c 

55845 

c 

,55fl«> 

c 

Description 


Construct  bowel  bladder 
Revise  urine  ftow 
Replace  ureter  by  bowel 
Appendico-vesrcostomy 
Transplant  ureter  to  skin 
Repair  of  ureter 
Closure  ureter/skin  fistula 
Closure  ureter/bowel  fistula 
Release  of  ureter 
Removal  of  ureter  stone 
Removal  of  bladder  lesion 
Removal  of  bladder  lesion 
Repair  of  ureter  lesion 
Partial  removal  of  bladder 
Partial  removal  of  bladder 
Revise  bladder  &  ureter(s) 
Removal  of  bladder 
Removal  of  bladder  &  nodes 
Remove  bladder/revise  tract 
Removal  of  bladder  &  nodes 
Remove  bladder/revise  tract 
Remove  bladder/revise  tract 
Remove  bladder/create  pouch 
Removal  of  pelvic  structures 
Revision  of  bladder/urethra 
Revision  of  urinary  tract 
Attach  bladder/urethra 
Attach  bladder/urethra 
Repair  bladder  neck 
Repair  of  bladder  wound 
Repair  of  bladder  wound 
Repair  bladder/vagina  lesion 
Close  bladder-uterus  fistula 
Hysterectomy/bladder  repair 
Correction  of  bladder  delect 
Revision  of  bladder  &  bowel 
Construct  bladder  opening 
Drainage  of  urinary  leakage 
Reconstruction  of  urethra 
Remov/repk:  ur  sphinctr  comp 
Removal  of  penis 
Remove  penis  &  nodes 
Remove  penis  &  nodes 
Revise  penis/urethra 
Revise  penis/urethra 
Repair  penis  and  bladder 
Remov/repte  penis  pros,  comp 
Remv/repic  penis  pros,  compi 
Revision  of  penis 
Extensive  testis  surgery 
Exploration  for  testis 
Orchiopexy  (Fowler-Stephens) 
Incise  sperm  duct  pouch 
Incise  sperm  duct  pouch 
Remove  spemi  duct  pouch 
Removal  of  prostate 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Rerrraval  of  prostate 
Renraval  of  prostate 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Extensive  prostate  surgery 


CPT  codes  and  descnptiorfs  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
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CPT/HCPC 

> 

Status 
indicator 

Description 

55865 

55866  

56630  

56631  ..: 

56632 

56633 

56634  

56637  

56640 

57110 

57111  

57112 

57270  

57280  

57282  

57292  

C  

C  

C  

C 

C  

C  

C  

c  : 

C  

C  

C  

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

Extensive  prostate  surgery 

Laparo  radical  prostatectomy 

Extensive  vulva  surgery 

Extensive  vulva  surgery                                                                                          ^ 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vulva  surgery 

Extensive  vuiva  surgery 

Extensive  vulva  surgery                                    • 

Remove  vagina  wall,  complete                                ^ 

Remove  vagina  tissue,  compi 

Vaginectomy  w/nodes,  compI 

Repair  of  bowel  pouch 

Suspension  of  vagina                                                                                                                 - 

Repair  of  vaginal  prolapse 

Construct  vagina  with  graft 

Repair  rectum-vagina  fistula 

Fistula  repair  &  colostomy 

Fistula  repair,  transperine 

Repair  urethrovaginal  lesion 

Repiir  vagina 

Removal  of  cervix,  radical 

Removal  of  residual  cervix 

Remove  cervix/repair  pelvis 

Removal  of  uteais  lesion 

Myomectomy  abdom  complex                                      > 

Total  hysterectomy 

Total  hysterectomy 

Partial  hysterectomy 

Extensive  hysterectomy 

Extensive  hysterectomy 

Removal  of  pelvis  contents                                                                   ' 

Vaginal  hysterectomy 

Vag  hyst  including  t/o 

Vag  hyst  w/t/o  &  vag  repair 

Vag  hyst  w/urinary  repair 

Vag  hyst  w/enterocele  repair 

Hysterectomy/revise  vagina 

Hysterectomy/revise  vagina 

Extensive  hysterectomy 

Vag  hyst  complex 

Vag  hyst  inci  t/o,  complex 

Vag  hyst  t/o  &  repair,  compI 

Vag  hyst  w/uro  repair,  compI                                                                                                 ^^ 

Vag  hyst  w/enterocele,  compI 

Suspension  of  uterus 

Suspension  of  uterus 

Repair  of  ruptured  uterus 

Revision  of  utems 

Division  of  fallopian  tube 

Ligate  oviduct(s)  add-on 

Removal  of  fallopian  tube 

Removal  of  ovary/tube(s) 

Revise  fallopian  tube(s) 

Repair  oviduct 

Revise  ovarian  tube(s) 

Remove  tubal  obstruction 

Create  new  tubal  opening 

Drainage  of  ovarian  cyst(s) 

Drain  ovary  abscess,  percut 

Transposition,  ovary(s) 

Removal  of  ovary(s) 

Removal  of  ovary(s) 

Resect  ovarian  malignancy 

Resect  ovarian  malignancy 

57305 .,... 

57307  

57308 

57311  ..... 

57335  

57531  

57540 

57545  



58140  

58146  



58150 

58152  

58180  

58200  

58210  

58240  

.58260 

58262  

58263  

58267  

58270  

58275  

58280  

58285  

c 

c :. 

c 

c 

c 

I  ::::::'=::. 

c 

c 

c 

c 

'c  :z::::::::::: 

c 

c 

c ., 

c 

c 

c 

c 

c  • 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

> 

58290  

58291  

58292  

58293  

58294  

58400 ....; 

58410  

5A'i?0 

58540  „ 

58605  

58611  

58700  

58720  

58740  

58750  

58752  

■ 

58760  

58770  

58805  

58822  

58825  

, 

58940  

- 

58943  

58950  

58951  

CPT  codes  and  de 
Copyrighl  Amanca 
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Addendum  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPCS 

Status 
indicator 

58952  

C  

58953  

C  

58954  

C  

58960  

C  

59100 

C  

59120  

C  

59121 

C  

59130  

C  

59135  

C  

59136  

C  

59140  

C  

59325  

C  

59350 

C  

59514  

C  

59525  

C 

59620  

C  

59830  

C 

59850  

c 

59851  

C  

59852  

C  

59855  

C  

59856  

C 

59857  

c 

60254  

c 

60270  

C  

C  

C 

60271  

60502  

60505  

c 

60520  

c 

60521  

c 

c 

60522  

60540  

c 

60545  

c 

60600  

c 

60605  

c 

60650  

c 

61105  

c 

61107 

c 

61108 

c „ 

61120 

c 

61140 

c  ....„ 

61150 

c 

61151  

c 

61154 

c 

61156.., 

c 

61210  

c 

61250  

c 

61253  

c 

61304 

c 

61305 

c 

61312  

c 

61313  

c 

61314  .: 

c 

61315  

c 

61320  

c 

61321  

c 

61322 _... 

c 

61323 

c 

61332  

c 

61333  

c 

61334  

c 

61340 

C    .....^ 

61343  

c 

61345  

c 

61440  

c 

Description 


Resect  ovarian  malignancy 
Tah,  rad  dissect  for  debulk 
Tah  rad  debulk/lymph  renrove 
Exploration  of  abdomen 
Remove  uterus  lesion 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Treat  ectopic  pregnancy 
Revision  of  cervix 
Repair  of  uterus 
Cesarean  delivery  only 
Remove  uterus  after  cesarean 
Attempted  vt)ac  delivery  only 
Treat  uterus  infection 
Abortion 
Abortion 
Abortion 
Abortion 
Abortion 
Abortion 

Extensive  thyroid  surgery 
Removal  of  thyroid 
Removal  of  thyroid 
Re-explore  parathyroids    . 
Explore  parathyroid  glands 
Removal  of  thymus  gland 
Renraval  of  thymus  gland 
Removal  of  thymus  gland 
Explore  adrenal  gland 
Explore  adrenal  gland 
Remove  carotid  body  lesion 
Remove  carotid  body  lesion 
Laparoscopy  adrenalectomy 
Twist  drill  hole 
Drill  skull  for  implantation 
Drill  skull  for  drainage 
Burr  hole  for  puncture 
Pierce  skull  for  biopsy 
Pierce  skuH  for  drainage 
Pierce  skull  for  drainage 
Pierce  skull  &  remove  clot 
Pierce  skull  for  drainage 
Pierce  skull,  implant  devk% 
Pierce  skull  &  explore 
Pierce  skull  &  expk>re 
Open  skull  for  exploration 
Open  skull  for  exploration 
Open  skull  for  drainage 
Open  skull  for  drainage 
Open  skull  for  drainage 
Open  skull  for  drainage 
Open  skull  for  drainage 
Open  skuH  for  drainage 
Decompressive  craniotomy 
Decompressive  lobectomy 
Explore/bk>psy  eye  socket 
Explore  orbit/remove  lesion 
Explore  oft)it/remove  object 
Relieve  cranial  pressure 
Incise  skull  (press  relief) 
Relieve  cranial  pressure 
Incise  skull  for  surgery 


OPT  codes  and  descriptions  only  are  copyrighl  American  (Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
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OENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

(Calendar  Year  2004] 

CPT/HCPC 

5 

status 
indicator 

Description 

61450. 

61458  

61460 

61470  

C  

C  

C  

C  

C  

C  

C  

C  

C  

C- 

C  

C  

c 

Incise  skull  for  surgery 

Incise  skull  for  brain  wound 

Incise  skull  for  surgery 

Incise  skull  for  surgery 

Incise  skull  for  surgery                           ^ 

Incise  skull  for  surgery 

Removal  of  skull  lesion 

Remove  Infected  skull  bone                                                                           ^ 

Removal  of  brain  lesion 

Remove  brain  lining  lesion 

Removal  of  brain  abscess 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Remove  brain  lining  lesion 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Removal  of  brain  abscess 

Removal  of  brain  lesion 

Removal  of  brain  lesion 

Removal  of  brain  lesion                             '                                                             * 

Implant  brain  electrodes 

Implant  brain  electrodes 

Removal  of  brain  lesion 

Remove  brain  electrodes 

Removal  of  brain  lesion 

Removal  of  brain  tissue 

Removal  of  brain  tissue                                                                                                         ^ 

Incision  of  brain  tissue 

Removal  of  brain  tissue 

Removal  of  brain  tissue 

Remove  &  treat  brain  lesion 

Excision  of  brain  tumor 

Removal  of  pituitary  gland 

Removal  of  pituitary  gland 

Release  of  skull  seams 

Release  of  skull  seams                                               '                    > 

Incise  skull/sutures 

Incise  skull/sutures 

Excision  of  skull/sutures 

Excision  of  skull/sutures 

Excision  of  skull  tumor 

Excision  of  skull  tumor 

Remove  foreign  body,  brain 

Incise  skull  for  brain  wound 

Skull  base/brainstem  surgery 

Skull  base/brainstem  surgery                                                                                           » 

Craniofacial  approach,  skull 

Craniofacial  approacfi,  skull 

Craniofacial  approach,  skull 

Craniofacial  approach,  skull 

Ort)ftocranial  approach/skull 

OftJitocranial  approach/skull 

Resect  nasopharynx,  skull 

Infratemporal  approach/skull 

Infratemporal  approach/skull 

Ortitocranial  approach/skull                               ■« 

Transtemporal  approach/skull 

Transcochlear  approach/skull 

Transcondylar  approach/skull                        ^ 

Transpetrosal  approach/skull 

Resect/excise  cranial  lesion                                                                       t 

Resect/excise  cranial  lesion 

Resect/excise  cranial  lesion 

Resect/excise  cranial  lesion 

61480  

61490  

61500.. 

61501  

61510  

61512 

61514 

61516 

61518 



61519 

c 

' 

61520 

61521  

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

61522 

61524  

61526  

61530 

61531  

61533  

61534  

61 535  

61536  

61538 

61539  

1 

\ 

61541  

61542  

61543  

61544  

61545  

61546  

c 

61548  

•'**i" 

c 

61550  

61552  

c 

c 

c 

c 

c 

I :::::;;;::::: 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

c 

Q 

c 

c 

c 

c 

c  .... 

61556  

61557 

61558 

61559  

61563  

61564  

61570  

61571  

61575  

61576 : 

61580  

61581 

61582  

61583  

61584 

61585  

61586  

61590  

61591  

61592 

61595 

61596  

61597  

61598  

61600  

61601  

61605  

61606  

61607  

CPT  codes  and  eta 
CopyiigM  Amenca 

z 

Knptions  only  are  copyright  Arnerican  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 

n  Dental  Association.  Alt  rights  reserved.                                                                                                                                                                           '- 

t 

Federal  Register/ Vol.  68,  No.  155 /Tuesday,  August  12,  2003 / Proposed  Rules 


48237 


ADDENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


cpt/hcpcs 

Status 
indicator 

61608 

C  

61609  

C  

61610  

C  

61611  

C  .' 

61612  

C  

61613 

C  

61615  

C  ..... 

61616  

c 

61618  

c 

61619  

c 

61624  

c 

61680  

C  

61682  

c 

61684  

c  . 

61686  

c 

61690  

c 

61692  

c 

61697  

c 

61698 

c 

61700 

c 

61702  

c 

61703  

c 

61705  

c 

61708  

c 

61710 

c 

61711  

c 

61720  

c 

61735  

c 

61750  

c 

61751 

c 

61760  

c 

61770  

c 

61850  

c 

61860  

c 

61862  

c 

61870 ^ 

c 

61875  

c 

62000  

c 

62005  

c 

62010  

c 

62100  

c 

62115  

c 

c 

62116 

62117 

c 

62120  

c 

62121  

c 

62140  

c 

62141  

c . 

62142  

c 

62143  

c 

62145  

c 

62146 

c 

62147  

c 

62161  

c  .. 

62162  

c 

62163  

c 

62164  

c 

62165  

c 

62180  

c 

62190  

c 

62192 

c 

62200  

c 

62201  

c 

62220  

c 

62223  

c 

Descriptkm 


Resect/excise  cranial  lesion 

Transect  artery,  sinus 

Transect  artery,  sinus 

Transect  artery,  sinus 

Transect  artery,  sinus 

Remove  aneurysm,  sinus 

Resect/excise  lesion,  skull 

Resect/excise  lesion,  skull 

Repair  dura 

Repair  dura 

Occlusion/embolization  cath 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Brain  aneurysm  repr,  complx 

Brain  aneurysm  repr,  complx 

Brain  aneurysm  repr,  simple 

Inner  skull  vessel  surgery 

Clamp  neck  artery 

Revise  circulation  to  head  ^ 

Revise  circulation  to  head 

Revise  circulation  to  head 

Fusion  of  skull  arteries 

Incise  skull/brain  surgery 

Incise  skull/brain  surgery 

Incise  skull/brain  biopsy 

Brain  biopsy  w/  ct/mr  gukJe 

Implant  brain  electrodes 

Incise  skull  for  treatment  ^ 

Implant  neu/oelectrodes 

Implant  neuroelectrodes 

Implant  neurostimul,  sutxx>rt 

Implant  neuroelectrodes 

Implant  neuroelectrodes 

Treat  skull  fracture 

Treat  skull  fracture 

Treatment  of  head  injury 

Repair  brain  fluid  leakage 

Reduction  of  skull  defect 

Reduction  of  skull  defect 

Reduction  of  skull  defect 

Repair  skull  cavity  lesion      ■    '' 

Irrcise  skull  repair 

Repair  of  skull  defect 

Repair  of  skull  defect 

Remove  skull  plate/flap 

Replace  skull  plate/flap 

Repair  of  skull  &  brain  ^ 

Repair  of  skull  with  graft 

Repair  of  skull  with  graft 

Dissect  brain  w/scope 

Remove  colloid  cyst  w/scope 

Neuroendoscopy  w/fb  removal 

Remove  brain  tumor  w/scope 

Remove  pituit  tumor  w/scope 

Establish  brain  cavity  shunt  - 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

Establish  brain  cavity  shunt 

CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rigtits  Reserved.  Applicable  FARS/DFARS  Apply 
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CPT/HCPCS 

Status 
irxlicator 

Description 

62^6 

C  

Remove  brain  cavity  shunt 

62258  

C  

Replace  brain  cavity  shunt 

63043 

C  

Laminotomy,  addl  cervical 

63044  

C  

Laminotomy,  addl  lumbar 

63075  

C  

Neck  spine  disk  surgery 

63076  

c 

Neck  spine  disk  surgery 

63077  

c 

Spine  disk  surgery,  thor» 

63078  

c 

Spine  disk  surgery,  thorax 

63081  

c 

Removal  of  vertetxal  body 

63082  

c 

Remove  vertebral  body  add-on                                                             ' 

63085  

c 

Removal  of  vertebral  body 

63086  

c 

Remove  vertetxal  txxjy  add-on 

63087  

c 

Removal  of  vertebral  body 

63088 

c 

Remove  vertebral  body  add-on 

63090 

c 

Removal  of  vertebral  body 

63091  



c 

Remove  vertebral  body  add-on 

63170 



c 

Incise  spinal  cord  tract(s) 

63172  

c 

Drainage  of  spinal  cyst 

t 

63173  

...... 

c 

Drainage  of  spinal  cyst 

63180 „ : 



c 

Revise  spinal  cord  ligaments 

63182  

c 

Revise  spinal  cord  ligaments 

_ 

63185  

c 

Incise  spinal  column/nen/es 

63190  



c  ..: 

Incise  spinal  column/nerves 

e 

63191  

...... 

c 

Incise  spinal  column/nerves 

63194  

c 

Incise  spinal  column  &  cord 

63195  



c 

Incise  spinal  column  &  cord 

63196  



c 

Incise  spinal  column  &  cord 

63197  



c 

Incise  spinal  column  &  cord 

63198  

c 

Incise  spinal  column  &  cord 

63199  

c 

Incise  spinal  column  &  cord 

63200 

c 

Release  of  spinal  cord 

63250  

c 

Revise  spinal  cord  vessels 

63251  ......:.... 



c 

Revise  spinal  cord  vessels 

63252  



c 

Revise  spinal  cord  vessels 

63265  



c 

Excise  intraspinal  lesion 

63266  

c „ 

Excise  intraspinal  lesion 

63267  

c 

Excise  intraspinal  lesion                                                                                 • 

63268  



c 

Excise  intraspinal  lesion 

63270  

c 

Excise  intraspinal  lesion 

63271  „^.: 

c 

Excise  intraspinal  lesion                    ^ 

63272  . 



c 

Excise  Intraspinal  lesk>n     - 

63273 „ 

c 

Excise  intraspinal  lesion                                                      ^ 

63275 



c 

Bkjpsy/excise  spinal  tumor 

63276  



c 

Biopsy/excise  spinal  tumor 

63277 

c 

Biopsy/excise  spinal  tumor 

63278  

C  '. 

Biopsy/excise  spinal  tumor                        » 

63280 , 

c 

Biopsy/excise  spinal  tumor 

63281  „ 



c 

Biopsy/excise  spinal  tumor 

63282  

c 

Biopsy/excise  spinal  tumor 

63283  

c 

Biopsy/excise  spinal  tumor 

63285  

c 

Biopsy/excise  spinal  tumor 

63286  

c 

Biopsy/excise  spinal  tumor 

63287  



c 

Biopsy/excise  spinal  tumor 

63290  

c 

Biopsy/excise  spinal  tumor 

63300  



c 

Removal  of  vertebral  body 

63301  



c 

Removal  of  vertebral  body 

63302  



c 

Removal  of  vertebral  body                      " 

63303 

c 

Removal  of  vertebral  body 

, 

63304  

c 

Renrroval  of  vertebral  body 

63305  

c 

Removal  of  vertetwal  body                                     •                                                          .. 

63306 _ 



c 

Removal  of  vertebral  body 

63307  



c 

Removal  of  vertebral  body 

63308  

c 

Remove  vertebral  body  add-on 

63700  



c 

Repair  of  spinal  herniation                                    ^ 

63702  

c 

Repair  of  spinal  hemlation 

CPT  codes  and  de 

cnptions  only  are  copynght  American  Medical  Association.  All  Rights  Reserved.  App«caWe  FARS/DFARS  Apply. 
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ADDENDUM  E.— CPT  Codes  Which  Would  Be  Paid  Only  as  Inpatient  Procedures— Continued 

[Calendar  Year  2004] 


CPT/HCPCS 


Status 
indicator 


63704  

r, 

63706  

c, 

63707  

r, 

63709  

c 

63710  

c 

63740  

c 

64752  

c 

64755  

c 

64760  

c 

64763  

c, 

64766  

r. 

64804  

c 

64809  

r, 

64818  

c 

64866  

c 

64868  

r, 

65273  

c. 

69155  

c 

69535  

n 

69554  

c 

69950  

c 

69970  

c 

75900  

c 

75952  

c 

75953  

c 

75954  ..'. 

c 

92970  

r, 

92971  

r. 

92975  

r, 

92992  

r. 

92993 

c 

99190  

c 

99191 

0 

99192  

c 

99251  

c 

99252 

c 

99253  

c 

99254  

c 

99255  

r. 

99261  

r, 

99262  

c 

99263 

c 

99293  

c 

99294  

r, 

99295  

c 

99296  

r, 

99298  

r, 

99299  

0 

99356  

r 

99357  

n 

99433  

c 

Repair  of  spinal  herniation 
Repair  of  spinal  hemiation 
Repair  spinal  flukj  leakage 
Repair  spinal  fluid  leakage 
Graft  repair  of  spine  defect 
Install  spinal  shunt 
Incision  of  vagus  nerve 
Incision  of  stomach  nerves 
Incision  of  vagus  nerve 
Incise  hip/thigh  nerve 
Incise  hip/thigh  nerve 
Remove  sympathetic  nerves 
Remove  sympathetic  nerves 
Remove  sympathetic  nerves 
Fusion  of  facial/other  nerve 
Fusion  of  facial/other  nerve 
Repair  of  eye  wound 
Extensive  ear/neck  surgery 
Remove  part  of  temporal  bone 
Remove  ear  lesion 
Incise  inner  ear  nerve 
Remove  inner  ear  lesion 
Arterial  catheter  exchange 
Endovasc  repair  abdom  aorta 
Abdom  aneurysm  endovas  rpr 
Iliac  aneurysm  endovas  rpr 
Cardioassist,  intemal 
Cardloassist,  extemal 
Dissolve  clot,  heart  vessel 
Revision  of  heart  chamber 
Revision  of  heart  chamber 
Special  pump  services 
Special  pump  services 
Special  pump  services 
Initial  Inpatient  consult 
Initial  Inpatient  consult 
Initial  inpatient  consult 
Initial  inpatient  consult        ^ 
Initial  Inpatient  consult 
Follow-up  inpatient  consult 
Follow-up  inpatient  consult 
Follow-up  inpatient  consult 
Ped  critical  care,  initial 
Ped  critical  care,  subseq 
Neonatal  critical  care 
Neonatal  critical  care 
Neonatal  critical  care 
Ic,  Ibw  infant  1500-2500  gm 
Prolonged  service,  inpatient 
Prolonged  service,  inpatient 
Normal  newt)om  care/hospital 


Description 


OPT  codes  and  escriptions 
Copyright  American  Dental 
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Addendum  H.— Wage  Index  for 
Urban  Areas 


Urt)an  area 
(constituent  counties) 


0040    Abilene,  TX  ... 

Taylor,  TX 
0060    Aguadilla,  PR 

Aguada,  PR 

Aguadilla,  PR 

Moca,  PR 


Wage 
index 


0.7678 


0.4335 


Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urt}an  area 
(constituent  counties) 

Wage 
index 

0080    Akron.  OH  

Portage,  OH 

Summit,  OH 
0120    Albany,  GA 

Dougherty,  GA 

Lee,  GA 
0160    Albany-Schenectady-Troy, 

NY  

0.9445 
1.0838 

0  8693 

Albany,  NY 

Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urt>an  area 
(constituent  counties) 


Montgomery,  NY 
Rensselaer,  NY 
Saratoga,  NY 
Schenectady,  NY 
Schoharie,  NY 
0200    Albuquerque,  NM 
Bemalilk),  NM 
Sandoval,  NM 
Valencia.  NM 


Wage 

index 


0.9431 
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Addendum 

H.— Wage  Index  for 

Urban  ; 

kREAS — Continued 

Urba 

1  area 

Wage 

(constitue 

It  counties) 

index 

0220    Alexandnj 

,  LA 

0.8087 

Rapides.  LA 

0240    Allentown 

Bethlehem-Eas- 

ton,  PA  

0.9576 

Cart)on,  PA 

Lehigh,  PA 

Northampton,  1 

•A 

0280    Altoona,  F 

A  

0.8886 

Blair,  PA 

0320    Amarillo, 

X  

0.8968 

Potter,  TX 

Randall,  TX 

0380    Anchoragi 

1,  AK 

1.2433 

Anchorage,  AK 

0446    Ann  Artwr 

Ml 

1.1069 

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  M 

0450    Anniston, 

^L 

0.8140 

Calhoun,  AL 

0460    Appleton-< 

)shkosh-Neenah, 

W|2  

0.9130 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  W 

■' 

0470    Arecibo,  F 

R 

0.4130 

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 

0480     Asheville. 

^C  

0.9697 

Buncombe,  NC 

Madison,  NC 

0500    Athens,  G 

V 

0.9664 

Clarke,  GA 

• 

Madison,  GA 

Oconee,  GA 

0520    Atlanta,  G 

V  

1.0027 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

> 

Cobb.  GA 

Coweta,  GA 

DeKalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

- 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

. 

^  Rockdale,  GA 

SpaWing,  GA 

Walton,  GA 

0560    Atlantic-Ci 

pe  May,  NJ  

1.0862 

Atlantk:,  NJ 

Cape  May,  NJ 

0580    Aubum-0| 

elika,  AL 

0.8540 

Lee,  AL 

0600    Augusta-A 

ken,  GA-SC  

0.9725 

Columbia,  GA 

McDuffie,  GA 

Rrchmond,  GA 

^ 

Aiken,  SC 

Edgefield,  SC 

0640    Austin-Sal 

Marcos,  TX^ 

0.9551 

Bastrop,  TX 

■   ■ 
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Addendum  H.— Wage  Index  for 
Urban  Areas — Continued 


Urt>an  area 
(constituent  counties) 

Cakjwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 
0680    Bakersfield,  CA^  

Kem,  CA 
0720    Baltimore,  MD^  

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Can-oil,  MD 

Harford,  MD 

Howard,  MD 

Queen  Anne's,  MD 
0733    Bangor,  ME  

Penobscot,  ME 
0743    Bamstable- Yarmouth,  MA  . 

Barnstable,  MA 
0760    Baton  Rouge,  LA  

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 
0840    Beaumont-Port  Arthur,  TX 

Hardin,  TX 

Jefferson,  TX 

Orange,  TX 
0860    Bellingham,  WA  

Whatcom,  WA 
0870    Benton  Hartxw,  Ml  

Berrien,  Ml 
0875    Bergen-Passaic,  NJ '  

Bergen,  NJ 

Passaic,  NJ 
0880    Billings,  MT  

Yellowstone,  MT 
0920    Biloxi-Gulfport-Pascagoula, 

MS 

Hancock,  MS 

Harrison,  MS 

Jackson,  MS 
0960    Binghamton,  NY^ 

Broome,  NY 

Tioga,  NY 
1000    Birmingham,  AL  

Blount,  AL 

Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 
1010    Bismarck,  ND 

Burteigh,  ND 

Morion,  ND 
1020    Bloomington,  IN  

Monroe,  IN 
1040    Bloomington-Normal,  IL  .... 

McLean,  IL 
1080    Boise  City,  ID  

Ada,  ID 

Canyon,  ID 
1 1 23    Boston-Worcester-Law- 
rence-Lowell-Brockton, MA-NH  ^ 

Bristol,  MA 

Essex,  MA 

Middlesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 


Wage 
index 


0.9907 
0.9951 


0.9750 
1.2893 
0.8271 

0.8503 

1.1834 
0.8949 
1.1655 

0.8889 

0.9089 

0.8530 
0.9251 

0.8101 

0.8968 
0.8954 
0.9295 

1.1269 


Urban  area 

Wage 

(constituent  counties) 

index 

Rockingham,  NH 

Strafford,  NH 

1125    Boulder-Longmont,  CO 

1.0119 

Boulder,  CO 

1145    Brazoria,  TX 

0.8324 

Brazoria,  TX 

1150    Bremerton,  WA  

1.0601 

Kitsap,  WA 

1240    Brownsville-Hariingen-San 

Benito,  TX  

21.02ai 

Cameron,  TX 

1260    Bryan-College  Station,  TX. 

Brazos,  TX 

0.9044. 

1280    Buffalo-Niagara  Falls,  NY ' 

.  0.9600 

Erie,  NY 

Niagara,  NY 

1303    Buriington,  VT  

0.9768 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 

1310    Caguas,  PR 

0.4229 

Caguas,  PR 

' 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 

1320    Canton-Massillon,  OH 

0.9128 

Carroll,  OH 

Stari<,  OH 

1350    Casper,  WY 

0.9239 

Natrona,  WY 

1360    Cedar  Rapids,  lA  

0.8933 

Linn,  lA 

1400    Champaign-Urbana,  IL 

0.9907 

Champaign,  IL 

1440    Charieston-North     Charies- 

ton,  SC  

0.9307 

Beri<eley,  SC 

Charieston,  SC 

Dorchester,  SC 

1480    Charieston,  WV 

0.8753 

Kanawha,  WV 

• 

Putnam,  WV 

1520    Chariotte-Gastonia-Rock 

Hill,  NC-SC   

0.9766 

Cabarrus,  NC 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Stanlv,  NC 

Union,  NC 

Yori<,  SC 

1540    Chariottesville,  VA 

1.0092 

Albemarle,  VA 

Chariottesville  City,  VA 

Fluvanna,  VA 

Greene,  VA 

1560    Chattanooga,  TN-GA  

0.8985 

Catoosa,  GA 

Dade,  GA 

Walker,  GA 

Hamilton,  TN 

Marion,  TN 

1580    Cheyenne,  WY^ 

0.9137 

Laramie,  WY 

1600    Chrcago,  IL1 

1.1012 

Cook,  IL 

DeKalb,  IL 

Federal  Register/Vol.  68,  No.  155 /Tuesday,  August  12,  2003 / Proposed  Rules 


48241 


Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urtsan  area 
(constituent  counties) 


DuPage,  IL 

Gaindy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

Will,  IL 
1620    Chico-Paradise,  CA  

Butte,  CA 
1640    Cincinnati,  OH-KY-IN '  

Deart)om,  IN 
■  Ohio,  IN 

Boone,  KY 

Camptjell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

ClemTont,  OH 

Hamilton,  OH 

Warren,  OH 
1660    Clarksville-Hopkinsville,  TN- 

KY :.. 

Christian.  KY 

Montgomery,  TN 
1680    Cleveland-Lorain-Elyria, 

OH1 

Ashtabula,  OH 

Cuyahoga,  OH 

Geauga,  OH 

Uke,  OH 

Lorain,  OH 

Medina,  OH 
1720    Colorado  Springs,  CO*  

El  Paso,  CO 
1740    Columbia,  MO  

Boone,  MO 
1760    Columbia,  SC 

Lexington,  SC 

Richland,  SC 
1800    Columbus,  GA-AL 

Russell,  AL 

Chattahoochee,  GA 

Hanis,  GA 

Muscogee,  GA 
1840    Columbus,  OH  1  , 

Delaware,  OH 

Fairfield,  OH 

Franklin,  OH 

Ucking,  OH 

Madison,  OH 

Pickaway,  OH       * 
1880    Corpus  Christi,  TX  

Nueces,  TX 

San  Patricio,  TX 
1890    Corvallis,  OR 

Benton,  OR 
1900    Cumbertand,  MD-WV*  (MD 

Hospitals)  

Allegany,  MD 

Mineral,  WV 
1900    Cumbertand,   MD-WV   (WV 

Hospitals)  

Allegany,  MD 

Mineral,  WV 
1920    Dallas,  TX1  

Collin,  TX 

Dallas,  TX 

Denton,  TX 


Wage 
Index 


1.0147 
0.9452 


0.8410 


0.9686 


0.8897 
0.8745 
0.8958 

0.8700 
0.9649 


Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urt>an  area 
(constituent  counties) 


0.8565 
1.1593 
0.9175 

0.8224 
0.9733 


Ellis,  TX 
Henderson,  TX 
Hunt,  TX 
Kaufman,  TX 
Rockwall,  TX 

1950    Danville,  VA  

Danville  City,  VA 
Pittsylvania,  VA 
1960    Davenport-Moline-Ftock 

land,  lA-IL 

Scott.  lA 
Henry,  IL 
Rock  Island,  IL 
2000    Dayton-SpringfieW,  OH  . 
Clark,  OH 
Greene,  OH 
Miami,  OH 
Montgomery,  OH 

2020    Daytona  Beach,  FL 

Flagler,  FL 
Volusia,  FL 

2030    Decatur.  AL 

Lawrence,  AL 
Morgan,  AL 

2040    Decatur,  IL*  

Macon,  IL 

2080    Denver,  CO '  

Adams,  CO 
Arapahoe,  CO 
BroomfieW,  CO 
Denver,  CO 
Douglas,  CO 
Jefferson,  CO 

2120    Des  Moines,  lA  

Dallas,  lA 
Polk,  lA 
Warren,  lA 

216C    Detroit,  MP 

Lapeer,  Ml 
Macomb,  Ml 
Monroe,  Ml 
Oakland,  Ml 
St.  Qair,  Ml 
Wayne,  Ml 

2180    Dothan.  AL 

Dale,  AL 
Houston,  AL 

2190    Dover,  DE  

Kent,  DE 

2200    Dubuque,  lA 

Dubuque,  lA 
2240    Duluth-Superior,  MN-WI  . 
St.  Louis,  MN 
Douglas,  Wl 

2281     Dutchess  County,  NY  

Dutchess,  NY 

2290    Eau  Claire,  Wl 

Chippewa,  Wl 
Eau  Claire,  Wl 

2320    El  Paso,  TX 

El  Paso,  TX     ■ 

2330    Elkhart-Goshen.  IN  

Elkhart,  IN 

2335    Elmira,  NY* 

Chemung.  NY 

2340    Enkl,  OK 

Garfield,  OK 

2360    Erie,  PA 

Erie,  PA 
2400    Eugene-Springfield,  OR  .. 


Wage 

index 


Is- 


0.9095 
0.8727 
0.9432 

0.9208 

0.8882 

0.8282 
1.0776 


0.9053 


1.0097 


0.7931 

0.9870 
0.8946 
1.0133 

1.0966 
0.9141 

0.9267 
0.9848 
0.8530 
0.8616 
0.8636 
1.1212 


Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urban  area 
(constituent  counties) 


Wage 
index 


Lane,  OR 
2440    Evansville-Henderson.     IN- 
KY* (IN  Hospitals)  0.8770 

Posey,  IN 
Vanderburgh,  IN 
Warrick,  IN 
Henderson,  KY 
2440    Evansville-Henderson,      IN 

KY  (KY  Hospitals)  0.8442 

Posey,  IN 
Vanderburgh,  IN 
Warrick,  IN 
Henderson,  KY 
2520    Fargo-Moorhead,  ND-MN  ...       0.9650 
Clay,  MN 
Cass,  ND 

2560    Fayettevilte,  NC 0.8957 

Cumbertand,  NC 
2580    Fayetteville-Springdale-Rog- 

ers,  AR  0.8038 

Benton,  AR 
Washington,  AR 

2620    Flagstaff,  AZ-UT 1.1283 

Coconino,  AZ 
Kane,  UT 

2640    Flint,  Ml  1.0929 

Genesee,  Ml 

2650    Florence,  AL 0.7824 

Colbert,  AL 
Lauderdale,  AL 

2655    Ftorence,  SC  0.8763 

Rorence,  SC 
2670    Fort  Collins-Loveland,  CO  ..       1.0201 
Larimer,  CO 

2680    Ft.  Lauderdale,  FL '  1.0534 

Broward,  FL 
2700    Fort  Myers-Cape  Coral,  FL  0.9877 

Lee.  FL 
2710    Fort  Pierce-Port  St.   Lucie, 

FL  1.0227 

Martin,  FL 
St.  Lude,  FL 
2720    Fort    Smith,    AR-OK*    (AR 

Hospitals)  _ 0.7746 

Cra\wford,  AR 
Sebastian,  AR 
Sequoyah,  OK 
2720    Fort    Smith,     AR-OK    (OK 

Hospitals)  0.7740 

Crawford,  AR 
Sebastian,  AR 
Sequoyah,  OK 

2750    Fort  Walton  Beach,  FL 0.8929 

Okak)Osa,  FL 

2760    Fort  Wayne,  IN 0.9674 

Adams,  IN 
Allen,  IN 
De  Kalb.  IN 
Huntington,  IN 
Wells,  IN 
Whitley,  IN 
2800    Forth  Worth-Ariington,  TX '         0.9268 
Hood,  TX 
Johnson,  TX 
Partner,  TX 
Tarrant,  TX 

2840    Fresno,  CA 1.0157 

Fresno,  CA 
Madera,  CA  I 

2880    Gadsden,  AL I     0.8295 
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Urbai 
(constituei  )t 


area 
counties) 


Etowah,  AL 
2900    Gainesville,  FL^ 

Alachua,  FL 
2920    Galvestont-Texas  City,  TX 

Galveston,  TX 
2960    Gary,  IN  . . 

Lake,  IN 

Porter,  IN 
2975    Glens  Fal^,  NY^ 

Warren,  NY 

Washington,  NlT 
2980    Goktsboni  NC 

Wayne,  NC 
2985    Grand  FdfWs, 

Hospitals)  .. 

Polk,  MN 

Grand  Forks,  ND 
2985    Grand  Fojks,  ND-MN2  (MN 

Hospitals)  ... 

Polk,  MN 

Grand  Forks,  ND 
2995    Grand  Jurjctkjn,  CO 

Mesa,  CO 
3000    Grand      fUipids-Muskegon- 

Holland,  MP  .. 

AHegan,  Ml 

Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 
3040    Great  Fall^,  MT 

Cascade,  MT 
3060    Greeley,  (|0 

Wekj,  CO 
-3080    Green  Baf  Wl 

Brown,  Wl 
3120    Greensbolo-Winston-Salem- 

High  Point,  NC ' 

Alamance,  NC 

Davidson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 
3150    Greenville}  NC 

Pitt,  NC 
3160    GreenvillefSpartanburg-Arv 

derson,  SC  ... 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pk:kens,  SC 

Spartanburg,  SC 
3180    Hagerstov  n,  MD 

Washington.  MD 
3200    Hamilton-Middletown,  OH 

Butler,  OH 
3240    Harrisbur^Lebanon-Car- 

lisle,  PA  

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 
3283    Hartford,  <:T  1  2 

Hartford.  CT 

Litchfield,  CT 

MkJdIesex,  CT 

Tolland,  CT 
3285    Hattiesbuifa,  MS? 


Wage 

index 


0.8782 
0.9360 
0.9462 

0.8530 

0.8679 

0.9031 

0.9243 
0.9940 
0.9406 

0.8977 
0.9516 
0.9524 

0.8533 


0.9621 


0.9289 


0.9233 
0.9236 

0.9178 
1.2199 
0.7810 


Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urban  area 

Wage 

(constituent  counties) 

index 

Forrest,  MS 

Lamar,  MS 

3290    Hickory-Morganton-Lenoir, 

NC  

0.9090 

Alexander,  NC 

Burke,  NC 

Cakiwell,  NC 

Catawba,  NC 

3320    Honolulu,  HI 

1.1176 

Honolulu,  HI 

3350    Houma,  LA  

0.7763 

Lafourche,  LA 

Terrebonne,  LA 

3360    Houston,  TX^  

0.9591 

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Liberty,  TX         "^ 

Montgomery,  TX 

Waller,  TX 

3400    Huntington-Ashland,       WV- 

KY-OH  

0.9620 

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell,  WV         * 

Wayne,  WV 

3440    Huntsville,  AL 

0.9238 

Limestone,  AL 

Madison,  AL 

3480    Indianapolis,  IN '  

0.9934 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 

3500    Iowa  City,  lA 

0.9605 

Johnson,  lA 

3520    Jackson,  Ml 

0.9043 

Jackson,  Ml 

3560    Jackson,  MS  

0.8459 

Hinds,  MS 

Madison,  MS 

Rankin,  MS 

3580    Jackson,  TN  

0.8602 

Madison,  TN 

Chester,  TN 

3600    Jacksonville,  FL1  

0.9426 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St.  Johns,  FL 

3605    Jacksonville,  NC  

0.8589 

Onslow,  NC 

3610    Jamestown,  NY^ 

0.8530 

Chautauqua,  NY 

3620    Janesville-Beloit,  Wl 

0.9344 

Rock,  Wl 

3640    Jersey  City,  NJ 

1.1203 

Hudson,  NJ 

3660    Johnson        City-Kingsport- 

Bristol,  TN-VA  (TN  Hospitals) 

0.8371 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

r 

Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urt>an  area 

Wage 

(constituent  counties) 

index 

Unkxji,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 

3660    Johnson        City-Kingsport- 

Bristol,  TN-VA2  (VA  Hospitals)  ... 

0.8542 

Carter,  TN 

Hawkins,  TN 

Sullivan,  TN 

Unkxji,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott,  VA 

Washington,  VA 

3680    Johnstown,  PA^ 

0.8429 

Cambria,  PA 

Somerset,  PA 

3700    Jonesboro,  AR2 

0.7755 

Craighead,  AR 

3710    Joplin,  MO .,... 

0.8739 

Jasper,  MO 

Newton,  MO 

3720    Kalamazoo-Battlecreek,  Ml 

1.0554 

Calhoun,  Ml 

Kalamazoo,  Ml 

» 

Van  Buren,  Ml                               ' 

3740    Kankakee,  IL 

1.1074 

Kankakee,  IL 

3760    Kansas  City,  KS-MO' 

0.9551 

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette,  MO 

Platte,  MO 

Ray,  MO 

3800    Kenosha,  Wl  

0.9826 

Kenosha,  Wl 

3810    Killeen-Temple,  TX  

0.9221 

Bell,  TX 

Coryell,  TX 

3840    Knoxville,  TN 

0.8987 

Anderson,  TN 

Btount,  TN 

Knox,  TN 

Loudon,  TN 

Sevier,  TN 

Unk)n.  TN 

3850    Kokomo,  IN  

0.8963 

Howard,  IN 

Tipton,  IN 

3870    La  Crosse,  WI-MN  

0.9259 

Houston,  MN 

La  Crosse,  Wl 

3880    Lafayette,  LA „ 

0.8271 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 

3920    Lafayette,  IN 

0.9052 

Clinton,  IN 

Tippecanoe,  IN 

3960    Lake  Charles,  LA 

0.8460 

Calcasieu,  LA 
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Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urban  area 
(constituent  counties) 


Haven, 


3980    Lakeland-Winter 

FL2  

Polk,  FL 

4000    Lancaster,  PA  

Lancaster,  PA 
4040    Lansing-East  Lansing,  Ml  .. 
Clinton,  Ml 
Eaton,  Ml 
Ingham,  Ml 

4080    Laredo,  TX  

Webb,  TX 

4100    LasCmces,  NM  „ 

Dona  Ana,  NM 

4120    Las  Vegas,  NV-AZ'  

Mohave,  AZ 
Clark,  NV 
Nye,  NV 

4150    Lawrence,  KS*  

Douglas,  KS 

4200    Lawton,  OK  

Comanche,  OK 

4243    Lewiston-Aubum,  ME 

Androscoggin,  ME 

4280    Lexington,  KY 

Bourbon,  KY 
Clark,  KY 
Fayette,  KY 
Jessamine,  KY 
Madison,  KY 
Scott,  KY 
Woodford,  KY 

4320    Lima,  OH 

Allen,  OH 
Auglaize,  OH 

4360    Uncoln,  NE 

Lancaster,  NE 
4400    Little      Rock-North      Little 

Rock,  AR  

Faulkner,  AR  ^ 

Lonoke,  AR 
Pulaski,  AR 
Saline,  AR 

4420    Longview-Marshall,  TX  

Gregg,  TX 
Harrison,  TX 
Upshur,  TX 
4480    Los    Angeles-Long    Beach, 

CA'  

Los  Angeles,  CA 

4520    Louisville,  KY-IN '  

Claris,  IN 
Floyd,  IN 
.    Harrison,  IN 
Scott,  IN 
Bullitt,  KY 
Jefferson,  KY 
Oldham,  KY 

4600    Lubbock.  TX 

Lubbock,  TX 
4640    Lynchburg,  VA  ... 
Amherst,  VA 
Bedford,  VA 
Bedford  City,  VA 
Campbell,  VA 
Lynchburg  City,  VA 

4680    Macon,  GA 

Bibb,  GA 
Houston,  GA 
Jones,  GA 
Peach,  GA 


Wage 
index 


Urban  area 
(constituent  counties) 


Twiggs,  GA 

0.8782     4720    Madison,  Wl  

Dane,  Wl 

0.9325     4800    MansfieW,  OH  

Crawford,  OH 
0.9270        Richland,  OH 

4840    Mayaguez,  PR  

Anasco,  PR 
Cabo  Rojo,  PR 
0.8145        Hormigueros,  PR 

Mayaguez,  PR 
0.8532        Sabana  Grande,  PR 

San  German,  PR 
1.1457     4880    McAllen-Edinburg-Mission, 

-       TX 

Hidalgo,  TX 

4890    Medford-Ashland,  OR  

0.7860        Jackson,  OR 

4900    Melboume-Titusville-Palm 

0.8322        Bay,  FL 

Brevard,  Fl 

0.9389     4920    Memphis,  TN-AR-MS '  

Crittenden,  AR 
0.8622        DeSoto,  MS 
Fayette,  TN 
Shelby,  TN 
Tipton,  TN 

4940    Merced,  CA* 

Merced,  CA 

5000    Miami,  FL^  

Dade,  FL 
0.9457     5015    Middlesex-Somerset- 
Hunterdon,  NJ '  „ 

Hunterdon,  NJ 
1.0101        Middlesex,  NJ 
Somerset,  NJ 
5080    Milwaukee-Waukesha,  Wl  ^ 
0.8905        Milwaukee,  Wl 
Ozaukee.  Wl 
Washington,  Wl 
Waukesha,  Wl 
5120    Minneapdis-St.    Paul,    MN- 

0.9141         WM  

Anoka,  MN 
Carver,  MN 
Chisago,  MN      , 
Dakota,  MN 
1.1656        Hennepin,  MN 

Isanti.  MN 
0.9174        Ramsey,  MN 
Scott,  MN 
ShertHjme,  MN 
Washington,  MN 
Wright,  MN 
Pierce,  Wl 
St.  Croix,  Wl 

5140    Missoula,  MT 

0.8330        Missoula,  MT 

5160    Mobile,  AL 

0.9202        Baldwin,  AL 
Mobile.  AL 

5170    Modesto,  CA  

Stanislaus,  CA 

5190    Monmouth-Ocean,  NJ ' 

Monmouth,  NJ 
0.9011        Ocean,  NJ 

5200    Monroe,  LA  

Ouachita,  LA 

5240    Montgomery,  Al 

Autauga,  AL 


Wage 
.'ndex 


0.9084 
1.0844 

0.9837 
0.9325 


0.9907 
0.9888 

1.1437 
0.9888 


1.1064 


0.8943 

0.7948 

1.1344 
1.1094 

0.7978 
0.7856 


Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urban  area 
(constituent  counties) 


1.0235 
0.9059 

0.4780 


Elmore,  AL 

Montgomery,  AL 
5280    Muncie,  IN* 

Delaware,  IN 
5330    Myrtle  Beach,  SC 

Hony,  SC 
5345    Naples,  FL 

Collier,  FL 
5360    Nashville,  TN'  „ 

Cheatham,  TN 

Davklson,  TN 

Dfckson,  TN 

Robertson,  TN 

Rutherford  TN 

Sumr>er,  TN 

Williamson,  TN 

Wilson,  TN 
5380    Nassau-Suffolk.  NY '   

Nassau,  NY 

Suffolk,  NY 
5483    New         Haven-Bridgeport- 

Stamford-Watertxjry-Danbury, 

CT'  [ 

FairfieW,  CT 

New  Haven,  CT 
5523    New  London-Norwrch,  CT* 

New  London,  CT 
5560    NewOrieans,  LA'  

Jefferson,  LA 

Orieans,  LA 

Plaquemines,  LA 

St.  Bernard,  LA 

St.  Charies,  LA 

St.  James,  LA 

St.  John  The  Baptist,  LA 

St.  Tammany,  LA 
5600    New  York,  NY'  

Bronx,  NY 

Kings,  NY 

New  York,  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 
5640    Newartc,  NJ'  

Essex,  NJ 

Morris,  NJ 
Sussex,  NJ 
Union,  NJ 
WanBn,  NJ 

5660    Newburgh.  NY-PA 

Orange,  NY 
Pike,  PA 
5720    Norfolk-Virginia  Beach-New- 
port News,  VA-NC  

Currituck,  NC 
Chesapeake  City,  VA 
Gloucester,  VA 
Hampton  City,  VA 
Isle  of  Wight,  VA 
James  City,  VA 
Mathews,  VA 
Newport  News  City,  VA 
Norfolk  City,  VA 
Poquoson  City,  VA 
PortsnxMith  City,  VA 
Suffolk  City,  VA 
Virginia  Beach  City  VA 
Williamsburg  City.  VA 


Wage 
index 


0.8770 
0.8950 
0.9866 
0.9836 


1.3011 

1.2525 

1.2199 
0.9167 


1.3867 


1.1417 


1.1377 


0.8659 
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Addendum  H.— Wage  Index  for 
Urban  A  reas— Continued 


Utbaii 
(constituer  t 


area 
counties) 


City,  OK' 


York,  VA 
5775    Oakland,  (Ja  ' 

Alameda,  CA 

Contra  Costa,  (tA 
5790    Ocala,  FL 

Marion.  FL 
5800    Odessa-M)dland,  TX 

Ector.  TX 

Midland.  TX 
5880    Oklahoma 

Canadian,  OK 

Cleveland,  OK 

Logan,  OK 

McClain.  OK 

Oklahoma,  OK 

Pottawatomie.  d)K 
5910    Olympia,  ^A 

Thurston,  WA 
5920    Omaha,  Nt-IA 

Pottawattamie, 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 
5945    Orange  Ccjunty,  CA ' 

Orange.  CA 
5960    Orlando,  Ft' 

Lake.  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 
5990    OwensbOf(J,  KY 

Daviess,  KY 
6015    Panama  C|ly,  FL  2 

Bay,  FL 
6020    Parkersbuffa-Marietta, 

OH  (VW  Hospitiils) 

Washington,  OH 

Wood,  WV 
6020    Parkersburb-Marietta, 

OH 2  (OH  Hospitals) 

Washington,  01- 

Wood,  WV 
6080    PensacolaJ  I 

Escambia.  FL 

Santa  Rosa,  FL 
6120    Peoria-Pel^n,  IL 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 
6160    Philadelphia,  PA-NJ ' 

Burlington,  NJ 

Camden,  NJ 

Gloucester,  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  P/ 
6200    Phoenix-M^sa,  AZ ' 

Mancopa.  AZ 

Pinal,  AZ 
6240    Pine  Bluff, 

Jefferson,  AR 
6280    Pittsburgh, 

Allegheny,  PA 

Beaver,  PA 

Butler,  PA 

Fayette,  PA 


WV- 


WV- 


FL2 


^R 


PA' 


Wage 
index 


1.5204 

0.9788 
0.9447 

0.9027 


1.1030 
0.9744 


1.1235 
09612 

0.8429 
0.8782 

08093 

0.8756 
0.8782 
0.8811 

1.0947 


1.0213 

0.7753 
0.8788 


ADDENDUM  H.— Wage  Index  for 
Urban  Areas— Continued 


Urban  area 

Wage 

(constituent  counties) 

index 

Washington,  PA 

Westmoreland.  PA 

6323    PittsfieW,  MA  2 

1.1234 

Berkshire,  MA 

6340    Pocatello,  ID 

0.9103 

Bannock,  ID 

6360    Ponce,  PR 

0.4762 

Guayanilla,  PR 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR 

Vlllalba,  PR 

Yauco,  PR 

6403    Portland,  ME  

0.9985 

Cumberland,  ME 

Sagadahoc.  ME 

> 

York,  ME 

6440    Portland-Vancouver,       OR- 

WA'  

1.1193 

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

- 

Yamhill.  OR 

Clark,  WA 

6483    Providence-Warwick-Paw- 

fucket,  RP 

1.1025 

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 

6520    Provo-Orem.  UT 

1.0043 

Utah,  UT 

6560    Puebto,  CO  2  

08897 

Pueblo,  CO 

6580    Punta  Gorda,  FL  

0.9518 

Charlotte,  FL 

6600    Racine,  Wl  2  

0.9130 

Racine,  Wl 

6640    Raleigh-Durtiam-Chapel 

Hill,  NC  

1.0084 

Chatham.  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake.  NC 

6660    Rapid  City,  SD  

0.8865 

Pennington,  SD 

6680    Reading,  PA 

0.9042 

Berks,  PA 

6690    Redding,  CA 

1.1357 

Shasta,  CA 

6720    Reno,  NV  

1.0758 

Washoe,  NV 

6740    Rk:hland-Kennewick-Pasco, 

WA  

1.0639 

Benton,  WA 

Franklin,  WA 

6760    Rk:hmond-Petersburg,  VA  .. 

0.9402 

Charles  City  County,  VA 

ChesterfieW,  VA 

Colonial  Heights  City,  VA 

Dinwiddie,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City.  VA 

New  Kent,  VA 

Addendum  H.— Wage  Index  for 
URBAN  Areas— Continued 


Urban  area 

Wage 

(constituent  counties) 

index 

Petersburg  City,  VA 

, 

Powhatan,  VA 

Prince  George,  VA 

RkJhmond  City,  VA 

6780    Riverskte-San     Bernardino, 

CA'  

1.1318 

Riverskle,  CA 

San  Bernardino,  CA 

6800    Roanoke,  VA 

0.8759 

Botetourt,  VA      " 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 

6820    Rochester,  MN  

1.1802 

Olmsted,  MN 

6840    Rochester,  NY '  

0.9556 

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orieans,  NY 

Wayne,  NY 

6880    Rockford,  IL 

0.9730 

Boone,  IL 

Ogle.  IL 

Winnebago,  IL 

6895    Rocky  Mount,  NC 

0.9058 

Edgecombe,  NC 

Nash,  NC 

6920    Sacramento,  CA' 

1.1911 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 

6960    Saginaw-Bay    City-Midland, 

Ml  

0.9620 

Bay,  Ml 

Midland,  Ml 

Saginaw.  Ml 

6980    St.  Cloud,  MN  1 

0.9723 

Benton,  MN 

Steams,  MN 

7000    St.  Joseph,  MO2 

0.7793 

Andrew,  MO 

Buchanan,  MO 

7040    St.  Louis,  MO-IL'  

.    0.9049 

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

Lincoln,  MO 

St.  Charies,  MO 

St.  Louis,- MO 

St.  Louis  City,  MO 

Warren,  MO 

7080    Salem,  OR  

1.0594 

Marion,  OR 

Polk,  OR 

7120    Salinas,  CA  

1.4435 

Monterey,  CA 

71 60    Salt  Lake  City-Ogden,  UT ' 

0.9899 

Davis,  UT 

Salt  Lake,  UT 

Weber,  U T 

7200    San  Angelo,  TX 

0.8288 

Tom  Green,  TX 

7240    San  Antonio,  TX '  

0.8876 

Bexar,  TX 
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ADDENDUM  H.— Wage  Index  for 
Urban  Areas— Continued 


Urban  area 
(constituent  counties) 


Comal,  TX 
Guadalupe,  TX 
Wilson,  TX 

7320    San  Diego,  CA'  

San  Diego,  CA 

7360    San  Francisco,  CA' 

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 

7400    San  Jose,  CA' 

Santa  Clara,  CA 
7440    San  Juan-Bayamon,  PR '  . 
Aguas  Buenas,  PR 
Barceloneta,  PR 
Bayamon,  PR 
Canovanas,  PR 
Carolina,  PR 
Catano,  PR 
Ceiba,  PR 
Comerio,  PR 
Corozal,  PR 
Dorado,  PR 
Fajardo,  PR 
Florida,  PR 
Guaynabo,  PR 
Humacao,  PR 
Juncos,  PR 
Los  Piedras,  PR 
Loiza,  PR  * 

Luguillo,  PR 
Manati,  PR 
Morovis,  PR 
Naguabo,  PR  , 
Naranjito,  PR 
Rio  Grande,  PR 
San  Juan,  PR 
Toa  Alta,  PR 
Toa  Baja,  PR 
Trujillo  Alto,  PR 
Vega  Alta,  PR 
Vega  Baja,  PR 
Yabucoa,  PR 
7460    San  Luis  Obispo- 

Atascadero-Paso  Robles,  CA 

San  Luis  Obispo,  CA 
7480    Santa  Bart)ara-Santa  Maria- 

Lompoc,  CA  

Santa  Bartiara,  CA 
7485    Santa  Cruz-Watsonville,  CA 
Santa  Cruz,  CA 

7490    Santa  Fe,  NM 

Los  Alamos,  NM 
Santa  Fe,  NM 

7500    Santa  Rosa,  CA 

Sonoma,  CA 

7510    Sarasota-Bradenton,  FL 

Manatee,  FL 
Sarasota,  FL 

7520    Savannah,  GA 

Bryan,  GA 
Chatham,  GA 
Effingham.  GA 
7560    Scranton— Wilkes-Ban-e— 

Hazleton,  PA  2 

Columbia,  PA 
Lackawanna,  PA 
Luzerne,  PA 
Wyoming,  PA 
7600    Seattle-Bellevue-Everett, 
WA'  


Wage 
index 


1.1206 
1.4349 

1.4642 
0.4904 


1.1484 

1.0511 
1.3012 
1.0639 

1.2836 
0.9834 

0.9556 
0.8429 


Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Urt>an  area 
(constituent  counties) 


1.1557 


Island,  WA 
King,  WA 
Snohomish,  WA 

7610    Sharon.  PA2  

Mercer,  PA 

7620    Sheboygan,  Wl  2  

Sheboygan,  Wl 

7640    Sherman-Denison,  TX  

Grayson,  TX 
7680    Shreveport-Bossier  City,  LA 
Bossier,  LA 
Caddo.  LA 
Webster,  LA 

7720    Sioux  City,  lA-NE  

Woodbury,  lA 
Dakota,  NE 

7760    Sioux  Falls,  SD  

Lincoln,  SD 
Minnehaha,  SD 

7800    South  Bend,  IN  

St.  Joseph.  IN 

7840  Spokane,  WA 

Spokane,  WA 

7880    Springfield,  IL 

Menard,  IL 
Sangamon,  IL 

7920    Springfield,  MO 

Christian,  MO 
Greene,  MO 
Webster,  MO 

8003    Springfield.  MA  2  

Hampden,  MA 
Hampshire,  MA 

8050    State  College.  PA  

Centre,  PA 
8080    Steubenvllle-Weirton,     OH- 

WV  

Jefferson.  OH 
Brooke.  WV 
Hancock.  WV 

8120    Stockton-Lodi,  CA 

San  Joaquin,  CA 

8140    Sumter,  SC2  

Sumter,  SC 

8160    Syracuse,  NY  , 

Cayuga,  NY 
Madison,  NY 
Onondaga.  NY 
Oswego,  NY 

8200    Tacoma,  WA2 

Pierce,  WA 

8240    Tallahassee,  FL2  

Gadsden,  FL 
Leon,  FL 
8280    Tampa-St. 
Clearwater,  FL ' 
Hernando,  FL 
Hillstxjrough,  FL 
Pasco,  FL 
Pinellas,  FL 

832^i   Terre  Haute,  IN  2 

Clay,  IN 
Vermillk>n,  IN 
Vigo,  IN 
8360    Texart(ana,    AR-Texariuina, 

TX 

Miller.  AR  > 

Bowie,  TX 

8400    Toledo,  OH 

Fulton,  OH 


Petersburg- 


Wage 

index 


0.8429 
0.9130 
0.9508 
0.9127 

0.9052 

0.9371 

0.9887 
1.0954 
09004 

0.8470 

1,1234 
0.8798 
0.8454 

1.1168 
0.8489 
0.9482 

1.0242 
0.8782 

0.9111 

0.8770 

0.8198 
09551 


Addendum  H.— Wage  Index  for 
Urban  Areas— Continued 


Uiban  area 
(constituent  counties) 


Lucas.  OH 

Wood.  OH 
8440    Topeka.  KS  

Shawnee,  KS 
8480    Trenton,  NJ  

Mercer,  NJ 
8520    Tucson,  AZ 

Pima,  AZ 
8560    Tulsa,  OK  

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
8600    Tuscaloosa,  AL  

Tuscaloosa,  AL 
8640    Tyler,  TX  

Smith,  TX 
8680    Utrca-Rome,  NY2 

Herkimer,  NY 

Oneida,  NY 
8720    Vallejo-FairfieW-Napa,  CA  . 

Napa,  CA 

Solano,  CA 
8735    Ventura,  CA  

Ventura,  CA 
8750    Vkrtoria.  TX  „.... 

Victoria.  TX 
8760    Vineland-MillviHe-Bridgeton. 

NJ 

Cumberiand,  NJ 
8780    Visalia-Tulare-Porterville. 

CA2 

Tulare.  CA 
8800    Waco.  TX  

McLennan,  TX 
8840    Washington,       DC-MD-VA 

WV'  

District  of  Columbia,  DC 

Calvert,  MD 

Chartes,  MD 

Frederick,  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  Va 

Ariington,  VA 

Clarke,  VA 

Culpepper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George,  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Park  City,  VA 

Prince  William,  VA 

Spotsylvania,  VA 

Stafford.  VA 

Warren,  VA 

Bert<eley,  WV 

Jefferson,  WV 
8920    Waterioo-Cedar  Falls.  lA  .... 

Black  Hawk,  lA 
8940    Wausau,  Wl  

Marathon,  Wl 
8960    West     Palm     Beach-Boca 

Raton,  FL'  

Palm  Beach,  FL 


Wage 

Index 


0.9021 
1.0556 
0.8958 
0.9093 


0.8239 
0.8789 
O8530 

1.3500 

1.0472 
0.8105 

1.0475 

0.9907 
08449 

1.0707 


0.8422 
09806 

0.9784 
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ADDENDUM]  H.— Wage  Index  for 
Urban  Areas— Continued 


UrtMJi  area 
(constitue  nt  counties) 


KS 


Williamsf4)rt,  PA^  

Newark,  DE-MD 


9000    Wheeling 

Hospitals)  .... 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 
9000    Wheeling 

Hospitals)  .... 

Belmont,  OH 

Marshall,  WV 

Ohio,  WV 
9040    Wichita 

Butter,  KS 

Harvey.  KS 

Sedgwick,  KS 
9080    Wrchita  FbHs,  TX 

Archer,  TX 

Wichita,  TX 
9140 

Lycoming,  PA 
9160    Wilmingtc|n 

New  Castle 

Cecil,  MD 
9200    Wilmlngtcjn 

New  Hanover 

Brunswk:k.  NC 
9260    Yakima 

Yakima,  WA 
9270Yoto,  CA2 

Yoto,  CA 
9280    York,  PA 

York,  PA 
9320 

Columbiana 

Mahoning,  OH 

Trumbull,  OH 
9340    Yuba  City, 

Sutter,.  CA 

Yuba,  CA 
9360    Yuma,  Ai 

Yuma,  A2 


DE 


^  Large  urban  ^rea. 

2  Hospitals    geographically 


Addendum  I.— Wage  Index  for 
Rural  Areas — Ckmtinued 


WV-OH2     (WV 


WV-OH2     (OH 


NC 
NC 


M/A 


Youngsto  vn-Warren,  OH  .. 


CH 


CA 


Wage 
)nd(9x 


0.8008 

0.8756 
0.9300 

0.8407 

0.8429 
1.0955 

0.9604 

1.0320 
0.9907 
0.9154 
0.9273 

1.0264 
0.8954 


area  are  assigned  the  statewide 
index  for  FY  200«. 


located    in    the 
rural  wage 


Addendum 

1 

I.--WAGE  Index  for 
URAL  Areas 

Nonun 

>an  area 

Wage 
index 

Alaska  

1.1958 

Arizona 

0.8906 

Arkansas 

0.7746 

California 

0.9907 

Cotorado  

0.8897 

ConnectKut 

1.2199 

Delaware 

0.9669 

Ftorida 

0  8782 

Georgia 

0.8365 

Hawaii  

0.9896 

Idaho 

0.8907 

Illinois 

0.8282 

Indiana 

0.8770 

Iowa  

0.8278 

Kansas  

0.7860 

Kentucky  

0.7924 

Louisiana  

0.7565 

Maine  

0.8995 

• 

Nonuit>an  area 


Maryfand  

Massachusetts  .. 

Mrchigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Net}raska  

Nevada  

New  Hampshire 

New  Jersey'  

New  Mexkx> 

New  York  

North  Carolina  .. 
North  Dakota  .... 

Ohk>  

Oklahoma  

Oregon 

Pennsylvania  .... 

Puerto  Rk;o 

Rhode  Island'  ... 
South  Carolina  .. 
South  Dakota  .... 

Tennessee  

Texas  

Utah  

Vermont  

Virginia 

Washir>gton 

West  Virginia  .... 

Wisconsin  

Wyoming 


Wage 
Index 


0.9175 
1.1234 
0.8807 
0.9243 
0.7810 
0.7793 
0.8530 
0.8326 
0.9758 
0.9944 

0.8314 
0.8530 
0.8355 
0.7536 
0.8756 
0.7577 
0.9939 
0.8429 
0.4037 

0.8489 
0.8093 
0.7945 
0.7673 
0.9034 
0.9401 
0.8542 
1.0242 
0.8008 
0.9130 
0.9137 


'All  counties  within  the  State  are  classified 
as  uttan. 

Addendum  J.— Wage  Index  for 
HOSPITALS  That  are  Reclassified 


Area 


Akron,  OH  

Albany,  GA  

Albuquerque,  NM , 

Alexandria,  LA  

Altoona,  PA 

Amarillo,  TX 

Anchorage,  AK  

Ann  Artxjr,  Ml  

Anniston,  AL  

Asheville,  NC  ^ 

Athens,  GA  

Atlanta,  GA  

Atlantk:-Cape  May,  NJ 

Augusta-Aiken,  GA-SC 

Austin-San  Marcos,  TX  

Bangor,  ME 

Barnstable- Yarmouth,  MA  

Baton  Rouge,  LA  

Bellingham,  WA  , 

Benton  Hartwr,  Ml  

Bergen-Passak:,  NJ 

Billings,  MT  

Biloxi-Gutfpon-Pascagouia,  MS 

Binghamton,  NY  

Birmingham,  AL 

Bismarck,  ND , 

Bloomington-Normal,  IL 

Boise  City,  ID 


Wage 
index 


0.9445 
1.0643 
0.9431 
0.8087 
0.8886 
0.8814 
1.2433 
1.0859 
0.8025 
0.9503 
0.9437 
0.9912 
1.0597 
0.9491 
0.9551 
0.9750 
1.2703 
0.8271 
1.1834 
0.8949 
1.1655 
0.8889 
0.8449 
0.8433 
0.9251 
0.8101 
0.8954 
0.9295 


Addendum  J.— Wage  Index  for 
Hospitals  That  are  Reclassi- 
fied— Continued 


Area 


Boston-Worcester-Lawrence-Low- 
ell-Brockton, MA-NH  

Buriington,  VT 

Caguas,  PR  

Casper,  WY  „ 

Champalgn-Urbana,  IL  

Charieston-North  Charleston,  SC  .. 

Charteston,  WV  (WV  Hospitals)  

Charieston,  WV  (OH  Hospitals)  

Chartotte-Gastonia-Rock   Hill,    NC- 
SC  

Chariottesville,  VA  

Chattanooga,  TN-GA 

Chicago,  IL  

Cincinnati,  OH-KY-IN 

Clari<sville-Hopkinsville,  TN-KY  

Cleveland-Lorain-Elyria,  OH 

Columbia,  MO 

Columbia,  SC  

Columbus,  GA-AL 

Columbus,  OH  

Corpus  Christi,  TX  

Corvallis,  OR  

Dallas,  TX 

Davenport-Moline-Rock  Island,  lA- 
IL  

Dayton-Springfiekl,  OH 

Decatur,  AL 

Denver,  CO 

Des  Moines,  lA _ 

Detroit,  Ml  

Dothan,  AL _ 

Dover,  DE  

Duluth-Superior,  MN-WI  

Dutchess  County,  NY  

Eau  Claire,  Wl  

Elkhart-Goshen,  IN 

Erie,  PA  

Eugene-Springfield,  OR ;... 

Fargo-Moorhead,  ND-MN 

Fayetteville,  NC  

Flagstaff,  AZ-UT  

Flint,  Ml 

Florence,  AL  

Florence,  SC 

Fort  Collins-Loveland,  CO 

Ft.  Lauderdale,  FL 

Fort  Pierce-Porl  St.  Lucie.  FL  

Fort  Smith,  AR-OK  

Fort  Walton  Beach,  FL 

Forth  Worth-Ariington,  TX  

Gadsden,  AL 

Grand   Fortes,    ND-MN   (ND   Hos- 
pitals)   

Grand   Fortes,   ND-MN   (MN   Hos- 
pitals)  

Grand  Junctkjn,  CO 

Grand     Ftapids-Muskegon-Holland, 
Ml  

Great  Falls.  MT 

Greeley,  CO 

Green  Bay,  Wl 

Greenst)oro-Winston-Salem-High 
Point,  NC  (NC  Hospitals) 

Greensboro-Winston-Salem-High 
Point,  NC  (VA  Hospitals)  

Greenville,  NC  

Hamitton-Middletown,  OH 

Harrisburg-Lebanon-Cariisle,  PA  .... 


Wage 
index 


1.1269 
0.9442 
0.4229 
0.9239 
0.9385 
0.9307 
0.8510 
0.8756 

0.9636 
0.9946 
0.8985 
1.0863 
0.9452 
0.8410 
0.9686 
0.8607 
0.8958 
0.8505 
0.9649 
0.8565 
1.1316 
0.9733 

0.8727 
0.9432 
0.8633 
1.0581 
0.9053 
1.0097 
0.7931 
0.9669 
1.0133 
1.0769 
0.9141 
0.9613 
0.8530 
1.0889 
0.9444 
0.8957 
1.1086 
10929 
0.7824 
0.8763 
1.0201 
1.0534 
1.0227 
0.7577 
0.8700 
0.9268 
0.8295 

0.9031 

0.9243 
0.9940 

0.9406 
0.8977 
0.9516 
0.9201 

0.8533 

0.8542 
0.9621 
0.9236 
0.9178 
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ADDENDUM  J.— Wage  Index  for  Addendum  J.— Wage  Index  for  Addendum  J— Wage  Index  for 
HOSPITALS  That  are  Reclassi-  Hospitals  That  are  Reclassi-  Hospitals  That  are  Reclassi- 
fied—Continued  FiED— Continued  fied— Continued 


Area 


Hartford,  CT  (MA  Hospitals) 

Hartford,  CT  (NY  Hospitals)  

Hattiesburg,  MS 

Hickory-Morganton-Lenoir,  NC 

Honolulu,  HI u 

Houston,  TX „ 

Huntington-Ashland,  WV-KY-OH  ... 

Huntsville,  AL 

Indianapolis,  IN 

Iowa  City,  lA  

Jackson,  MS 

Jackson,  TN 

Jacksonville,  FL 

Johnson  City-Klngsport-Bristol,  TN- 

VA  (VA  Hospitals)  

Johnson  City-Klngsport-Bristol,  TN- 

VA  (KY  Hospitals)  

Jonesboro,  AR  (AR  Hospitals)  ., 

Jonesboro,  AR  (MO  Hospitals)  

Joplin,  MO  

Kalamazoo-Battlecreek,  Ml  

Kansas  City,  KS-MO  

Knoxville,  TN  

Kokomo,  IN 

Lafayette,  LA  

Lakeland-Winter  Haven,  FL 

Las  Vegas,  NV-AZ 

Lawton,  OK 

Lexington,  KY 

Lima,  OH  

Lincoln,  NE  

Uttle  Rock-North  Little  Rock,  AR  ... 

Longview-Marshall,  TX  

Los  Angeles-Long  Beach,  CA 

Louisville,  KY-IN  

Lubbock,  TX  

Lynchburg,  VA 

Macon,  GA 

Madison,  Wl 

Medford-Ashland,  OR 

Melboume-Titusville-Palm  Bay.  FL 

Memphis,  TN-AR-MS  

Miami,  FL 

Milwaukee-Waukesha,  Wl  

Minneapolis-St.  Paul,  MN-WI  

Missoula,  MT  

Mobile,  AL 

Modesto,  CA 

Monmouth-Ocean,  NJ  

Monroe,  LA 

Montgomery,  AL  

Nashville,  TN  

New     Haven-Bridgeport-Stamford- 

Waterbury-Danbury,  CT 

New  Orieans,  LA  

New  Yortc,  NY 

Newarie,  NJ  

Newburgh,  NY-PA  

Norfolk-Virginia        Beach-Newport 

News,  VA-NC 

Oakland,  CA  

Ocala,  FL  

Odessa-Midland,  TX „ 

Oklahoma  City,  OK 

Olympia,  WA 

Omaha,  NE-IA  

Orange  County,  CA 

Oriando,  FL 

Peoria-Pekin.  IL 


Wage 
index 


1.1234 
1.1211 
0.7810 
0.8987 
1.1176 
0.9591 
0.9080 
0.8954 
0.9934 
0.9460 
0.8459 
0.8602 
0.9426 

0.8542 

0.8371 

0.7755 

0.7793 

0.8621 

1.0554 

0.9551 

0.8987 

0.8963 

0.8271 

0.8782 

1.1341 

0.8194 

0.8424 

0.9457 

0.9613 

0.8905 

0.8969 

1.1656 

0.9056 

0.8330 

0.9004 

0.9011 

1.0108 

1.0494 

0.9837 

0.9010 

0.9888 

0.9760 

1.1064 

0.8943 

0.7948 

1.1183 

1.1094 

0.7978 

0.7856 

0.9582 

1.2525 
0.9167 
1.3867 
1.1417 
1.1377 

0.8659 
1.5204 
0.9646 
0.9156 
0.9027 
1.1030 
0.9744 
1.1235 
0.9612 
0.8811 


Area 


Philadelphia,  PA-NJ 

Phoenix-Mesa,  AZ 

Pine  Bluff,  AR  

Pittsburgh,  PA 

Prttsfield,  MA 

Pocatello,  ID  (ID  Hospitals) 

Pocatello,  ID  (WY  Hospitals) 

Portland,  ME 

Portland-Vancouver,  OR-WA  

Provo-Orem,  UT  

Raleigh-Durham-Chapel  Hill,  NC  . 

Rapid  City,  SD 

Reading,  PA 

Redding,  CA  

Reno,  NV  

Richland-Kennewick-Pasco,  WA  .. 

Richmond-Petersburg,  VA 

Roanoke,  VA  , 

Rochester,  MN 

Rockford,  IL  

Sacramento,  CA  

Saginaw-Bay  City-Mklland,  Ml  

St.  Cloud,  MN  

St.  Joseph,  MO 

St.  Louis,  MO-IL  

Salinas,  CA  ....*. 

Salt  Lake  City-Ogden,  UT  

San  Antonio,  TX  

Santa  Fe,  NM  

Santa  Rosa,  CA 

Sarasota-Bradenton,  FL  

Savannah,  GA  

Seattle-Bellevue-Everett,  WA 

Sherman-Denison,  TX  

Shreveport-Bossier  City.  LA 

Sioux  City,  lA-NE 

Sioux  Falls,  SD 

South  Bend,  IN  

Spokane,  WA 

Springfield,  IL , 

Springfield,  MO 

Stockton-Lodi,  CA 

Syracuse,  NY 

Tampa-St.    Petersburg-Clearwater, 
FL  

Texartona,  AR-Texartcana.  TX 

Toledo,  OH 

Topeka,  KS 

Tucson,  AZ  

Tulsa,  OK 

Tuscaloosa,  AL , 

Tyler,  TX  : 

Vallejo-Fairfiekj-Napa,  CA 

Victoria,  TX 

Waco,  TX 

Washington,  DC-MD-VA-WV 

Watertoo-Cedar  Falls,  lA 

Wausau,  Wl  

West  Palm  Beach-Boca  Raton,  FL 

Wwhita,  KS  

Wichita  Falls,  TX  

Wilmington-Newartc.  DE-MD 

Wilmington.  NC 

Yorie,  PA  

Youngstown-Warren.  OH  

Rural  Alabama 

Rural  Florida 

Rural  Illinois 

Rural  Kentucky  


Wage 
index 


Area 


1.0947 

1.0213 

0.7810 

0.8788 

0.9861 

0.9103 

0.9137 

0.9784 

1.1193 

0.9912 

0.9756 

0.8865 

0.8910 

1.1357 

1.0758 

1.0639 

0.9402 

0.8759 

1.1802 

0.9500 

1.1911 

0.9470 

0.9723 

0.9694 

0.9049 

1.4435 

0.9899 

0.8876 

0.9543 

1.2836 

0.9834 

0.9556 

1.1557 

0.9084 

0.9127 

0.8806 

0.9246 

0.9780 

1.0770 

0.9004 

0.8269 

1.1168 

0.9381 

0.9111 

0.8018 

0.9551 

0.8791 

0.8958 

0.8876 

0.8134 

0.8789 

1.3500 

0.8105 

0.8449 

1.0707 

0.8422 

0.9806 

0.9784 

0.9053 

0.8407 

1.0782 

0.9402 

0.9154 

0.9273 

0.7517 

0.8782 

0.8282 

0.7924 


Rural  Louisiana 

Rural  Michigan 

Rural  Minnesota  

Rural  Mississippi 

Rural  Missouri 

Rural  Nebraska 

Rural  New  Hampshire 

Rural  Texas  

Rural  Washington  

Rural  Wyoming 


Wage 
index 


0.7565 
0.8807 
0.9243 
0.7810 
0.7793 
0.8326 
0.9944 
0.7673 
1.0242 
0.9020 


Addendum  L— Packaged  Non- 
chemotherapy  Infusion  Drugs 
Calendar  Year  2004 


HCPCS 


J0706 

J1260 

J1325 

J1436 

J1570 

J1626 

J2020 

J2260 

J2275 

J2405 

J2765 

J2770 

J2820 

J2997 

J3010 

J7501 

J7516 

J7525 

Q2003 

Q2007 

02009 

Q2013 

Q2021 


Descriptor 


Caffeine  citrate  injection 
Dolasetron  mesylate 
Epoprostenol  Injection 
Etidronate  disodlum  Inj 
Ganciclovir  sodium  injection 
Granisetron  HCI  injection 
Linezolid  Injection 
Inj  milrinone  lactate,  per  5 
Morphine  sulfate  Injection 
Ondansetron  hcl  injection 
Metoclopramide  hcl  injection 
Quinupristin/dalfopristin 
Sargramostim  injection 
Alteplase  recombinant 
Fentanyl  citrate  Injeciton 
Azathloprine  parenteral 
Cyclosporin  parenteral  250mg 
Tacrolimus  Injectran 
Aprotinin,  10,000  kiu 
Etftanolamlne  oleate  100  mg 
Fosphenytoin,  50  mg 
Pentastarch  10%  solution 
Lepirudin 


Addendum     M.— Separately     Paid 
nonchemotology  infusion 

Drugs  Calendar  Year  2004 


HCPCS 


C1 178 

C9019 

C9109 

J0130 

J0151 

J0286 

J0350 

J0850 

J1327 

J1440 

J1441 

J1561 

J1563 

J1564 

J1565 

J1745  . 

J2792  . 

J2993  . 

J2995  . 


Descriptor 


BUSULFAN  IV,  6  Mg 
Caspofungin  acetate,  5  mg 
Tirofiban  hcl,  6.25  mg 
Abciximab  Injection 
Adenosine  injection 
Amphotericin  B  lipid  complex 
Injection  anistrepiase  30  u 
Cytomegalovinjs  Imm  IV  Ahal 
Eptifit>atkJe  Injectkxi 
RIgrastim  300  meg  injection 
RIgrastim  480  meg  injection 
Immune  globulin  500  mg 
Immune  globulin,  1  g 
Immune  globulin  10  mg 
RSV-lvig 

Infliximab  injection 
Rho(D)  immune  gtobulin  h,  sd 
Fteteplase  Injection 
Inj  streptokinase  /250000  lU 
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Drugs   C/iIlendar    Year   2004—      than    Infusion    Calendar    Year       Only  Calendar  Year  2004— Con- 
Continued  2004  tinued 


HCPCS 


J3245  . 
J3305  . 
J3365  . 
J3395  . 
J7197  . 
J7504  . 
J751'1  . 
J9200  . 
J9600 
P9041 
P9045 
P9046 
P9047- 
Q2006 
Q2008 
Q2011 


Descriptor 


Tirol  iban  hydrochloride 
Inj  ti  imetrexate  glucoronate 
Urot  Inase  250.000  lU  inj 
Vert  jporfin  injection 
Antil  hrombin  iii  injection  • 
Lym  )hocyte  immune  globulin 
Antil  lymocyte  globuin  rabbit 
Flox  jridine  injection 
Porf  mer  sodium 
Albumin  (human),5%,  50ml 
Albu  min  (human),  5%.  250  ml 
Albu  fnin  (human),  25%,  20  ml 
Albu  fnin  (human),  25%,  50ml 
Digc  xin  immune  fab  (ovine) 
Fomspizole,  15  mg 
Hen'  in,  per  1  mg 


ADDENDUM    n.— Packaged    Chemo- 
therapy D 1UG  Other  Than  Infu- 
•    siON  Calen  dar  Year  2004 


HCPCS 


J9000 

J9190 
J9212 
J9213 
J9230 
J9250 
J9360 
J9370 


Short  descriptor 


Doxor  jbic  hcl  10  MG  vl  chemo 
Fluorc  uracil  injection 
Interte  ron  alfacon-1 
Interfe  ron  alfa-2a  inj 
Mechlcrethamine  hcl  inj 
Methotrexate  sodium  inj 
Vinbia  stine  sulfate  inj 
Vincri!  tine  sulfate  1  MG  inj 


HCPCS 

Short  descriptor 

J2352  .. 

Octreotide  acetate  injection 

J9202  .. 

Goserelin  acetate  implant 

J9214  .. 

Interferon  alfa-2b  inj 

J9217  .. 

Leuprolide  acetate  suspnsion 

J9218  .. 

Leuprolide  acetate  inj 

J9219  .. 

Leuprolide  acetate  implant 

Addendum  P.— Packaged  Chemo- 
therapy Drugs  Infusion  Only 
Calendar  Year  2004 


HCPCS 

Short  descriptor 

C1166  .... 

CYTARABINE    liposomal,    10 

mg 

J1620  

Gonadorelin  hydroch/100  meg 

J9020  

Asparaginase  injection 

J9031   

Beg  live  intravesical  vac 

J9070  

Cyclophosphamide  100  MG  inj 

J9093  

Cyclophosphamide  lyophilized 

J9100  

Cytarabine  hcl  100  MG  inj 

J9120  

Dactinomycin  actinomycin  d 

J9130  

Dacarbazine  10  MG  inj 

J9181   

Etoposide  10  MG  inj 

J9270  

Plicamycin  (mithramycin)  inj 

J9340  

Thiotepa  injection 

Addendum  Q.— Separately  Paid 
Chemotherapy  Drugs  Infusion 
Only  Calendar  Year  2004 


HCPCS 


C1 167  ... 
C1207  ... 

C9110  ... 
J0207  


Short  descriptor 


EPIRUBICIN  HCL,  2  mg 

octreotide  acetate  depot 

Img 
Alemtuzumab,  per  lOmg/ml 
Amifostine 


HCPCS 

Short  descriptor 

J1190  

Dexrazoxane  HCI  injection 

J1950  

Leuprolide  acetate  /3.75  MG 

J2355  

Oprelvekin  injection 

J2430  

Pamidronate  disodium  /30  MG 

J9001   

Doxombicin  hcl  liposome  inj 

J9015  

Aldesleukin/single  use  vial 

J9017  

Arsenic  trioxide 

J9040  

Bleomycin  sulfate  injection 

J9045  

Carboplatin  injection 

J9050  

Carmus  bischi  nitro  inj 

J9060  

Cisplatin  1 0  MG  injection 

J9065  

Inj  cladribine  per  1  MG 

J9150  

Daunorubicin 

J9151   

Daunorubicin  citrate  liposom 

J9160  

Denileukin  diftitox,  300  meg 

J9165  

Diethylstilbestroi  injection 

J9170  

Docetaxel      i 

J9185  

Rudarabine  phosphate  Inj 

J9201   

Gemcitabine  HCI 

J9206  

Irinotecan  injection 

J9208  

Ifosfomide  injection 

J9209  

Mesna  injection 

J9211   

Idambkiin  hcl  injection 

J9245  

Inj  melphalan  hydrochi  50  MG 

J9265  

Paelitaxel  injection 

J9266  

Pegaspargase/singI  dose  vial 

J9268 
J9280 
J9293 
J9300 
J9310 
J9320 
J9350 
J9355 
J9357 


Pentostatin  injection 
Mitomycin  5  MG  inj 
Mitoxantrone  hydrochl/5  MG 
Gemtuzumab  ozogamicin 
Rituximab  cancer  treatment 
Streptozocin  injection 
Topoteean 
Trastuzumab 
Valrubicin,  200  mg 

J9390  I  Vinorelbine  tartrate/10  mg 

Q2017  ...    Teniposide,  50  mg 
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3  CFR  171 46439 

Executive  Orders: 

12722  (See:  Notice  of 

July  31,  2003) 45739 

12724  (See:  Notice  tit 

July  31,  2003) 45739 

13290  (See:  Notice  of 

July  31,  2003) 45739 

13313 46073 

13222  (See:  Notk%  of 

August  7,  2003) 47833 

Administrative  Orders: 

Notices; 

htotk»  of  July  31, 

2003) 45739 

Notice  of  August  7, 

2003 47833 

Presidential 

Determinations: 

No.  2003-28 ::C. 47441 

No.  2003-29 _ 47443 

5CFR 

Proposed  Rules: 

532 47877 


11  CFR 

104: 

107 

110 

9001 

9003 

9004 

9008 

9031 

9032 

9033 

9034 

9035 

9036 

9038 


.47386 
.47386 
.47386 
.47386 
.47386 
.47386 
.47386 
.47386 
.47386 
.47386 
.47386 
.47386 
.47386 
.47386 


.46439 


7CFR 

51 46433 

250 46434 

340 ^ 46434 

993 46436 

996 46919 

1778 46077 

1794 45157 


52 46504 

331 45787 

783 47499 

983 45990 

1124 46505 

1131 46505 

1778 46119 

4279 46509 


8  CFR 

204 

212 

214 

231 

233 


.46925 
.46926 
.46926 
.46926 
.46926 


9CFR 

77 47201 

82.. 45741 

94 47835 

206 47802 

10  CFR 

140 46929 

Proposed  Rules: 

30 45172 

170.. 46439 


12  CFR 

701 

Proposed  Rules: 

3 45900 

7 46119 

34 46119 

208 45900 

225 45900 

325 ..„ 45900 

567 .'.45900 

614 47502 

615 47502 

14  CFR 

25 46428,  47202,  47445 

39 46441,  46443,  46444, 

47202,  47204.  47207,  47208, 

47211,  47213,  47216,  47218, 

47447,  47842 

71 47447,  47448,  47449, 

47637,  47844,  47846 

119 47798 

Proposed  Ruiss: 

21 46283 

39 45176,  45177,  46514, 

47267,  47513 

61 46283 

65 46283 

71 47515.  47516,  47518 

77 , 46283 

91 47269 

107 46283 

109 46283 

121 46283,  47269 

135 46283,47269 

145 46283 

154 46283 

15  CFR 

911 45160 

Proposed  Rutas: 

303 45177 


16  CFR 

305 


.47449 
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17CFR 

4 

30 

240 


...47221 
...46446 
...46446 


1. 


.46516 


18CFR 

1304 

PripoMd  Rutes: 
2 


284. 
388. 


.46930 

.46452 
..48133 
..46456 


19CFR 

103 

Ill 


.47453 
.47455 


20CFR 

218 

225 

Propo— d  Rutes: 

404 

416 


.45315 
.45315 


,45180,  47877 
45180 


21  CFR 

172 

558 

Proposed  Rutes: 

310 

334 

510 

558 


46364,46403 
47237 


,.48133 
.48133 
.47272 
..47272 


22  CFR 

41 

24  CFR 

905 

Proposed  Rutes: 

960 

3282 


.46948.  47460 


.45730 


.45734 
,47881 


25  CFR 

Proposed  Rutes: 
Ch.  1 


45745 


26  CFR 

1 

301 

602 

Proposed  Rutes 

1 


28  CFR 

549 


.46516,  46983 


.47847 


.45787 


45772,  46081 

46081 

46081 


Proposed  Rutes 

16 47519 

522 46138 

29  CFR 

697 46949 

Proposed  Rutoe 

Ch.X 46983 


30  CFR 

926 

Proposed  Rutes 
72 


.46460 
.47886 


31  CFR 

591 

592 


.45777 
.45777 


32  CFR 

21 47150 

22 47150 

32 47150 

34 47150 

37 47150 

Proposed  Rutes 

199 46526 

33  CFR 

100 46087,47237 

117 45784,  47462,  47850, 

47851 

165 45164,  45165,  47237, 

47239,  47241,  47243,  47245, 
47464,  47465,  47852,  47854 
Propoeed  Rutes: 

110 45190 

117 46139,  47520,  47522 

165 46984,47277 

36  CFR     ^ 

4 46477 

Proposed  Rutes: 

7 47524 


39  CFR 

224 

261 

262 

263 

264 

265 

266 , 

267 , 

268 

Propoeed  Rutes: 
111 


.47527 
.47527 
.47527 
.47527 
.47527 
.47527 
.47527 
.47527 
.47527 

.45192 


40  CFR 

52 45897,  46089,  46099, 

46101,  46479,  46484,  46487, 

47466,  47468,  47473,  47477, 

47482 

60 46489 

63 46102 

70 46489 

71 45167 

81 „ 47964 

180 46491,47246 

261 46951 

Proposed  Rutes: 

Ch.  1 46435 

19 45788 

27 45788 

51 46436 

52  .  ........46141,  46437,  47279, 

47530,  45731,  47532,  47533 

63 46142 

70 46438 

141 47640 

142 47640 

194 47887 

271 45192 

41  CFR 

Proposed  Rutes: 

51-3 45195 

51-4 45195 

42  CFR 

409 46036 

411 46036 

412 45346.  45674,  47637 

413 45346,46036 

440 46036 

483 46036 

488 46036 

489 46036 

Proposed  Rutes: 

410 47966 

419 47966 


46  CFR 

188 

189 


.45785 
.45785 


47  CFR 

2 

13 

25 

54 


.46957 
.46957 
.47856 
.47253 


69 46500 

80 46957 

73 45786.  46286,  46502, 


73. 


47255,  47256 
Rutes: 
.46359,  47282,  47283, 

47284,  47285 


48  CFR 

1806 45168 

1807 45168 

1811 45168 

1814 45168 

1815 45168 

1817 45168 

1819 45168 

1825 45168 

1827 45168 

1844 45168 

1852 45168 

1872 45168 

49  CFR 

191 46109 

192 46109 

195 46109 

390 47860 

398 47860 

571 47485 

Proposed  Rules: 

71 47533 

380 47890 

391 47890 

571 46539,  46546 

585 46546 

586 46546 

589 ....46546 

590 46546 

596 46546 

50  CFR 

17 46684,46870 

300 47256 

622 47498 

635 45169 

660 46112 

648 47264 

679 45170,  45766,  46116, 

46117,  46502,  47265,  47266, 
47875 
Proposed  Rules: 

15 46559 

17 46143,46989 

20 47424 

600 45196 

635 45196,47404 
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REMINDERS 

The  items  in  this  list  were 
editohally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  12, 
2003 

ENVIRONMErfTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Various  States;  published  6- 
13-03 
Toxic  substances: 
Significant  new  uses — 
Burkholderia  cepacia 
complex;  published  6- 
13-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bell;  published  7-8-03 
Schweizer  Aircraft  Corp.; 
published  7-8-03 

VETERANS  AFFAIRS 
DEPARTMENT 

Privacy  Act;  implementation; 
publisfied  6-13-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 

8-20-03;  published  7-21- 

03  [PR  03-18447] 
Soyt)ean  promotion  and 
research  order: 
United  Soybean  Board; 

membership  adjustment; 

comments  due  by  8-18- 

03;  published  6-17-03  [FR 

03-15270] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 
Alaslo;  fisheries  of 
Exclusive  Economic 
Zone — 

Salmon;  comments  due 
by  8-22-03;  published 
7-23-03  [FR  03-18734] 
Atlantic  coastal  fisheries 
cooperative 
management — 


Atlantic  striped  bass; 
comments  due  by  8-20- 
03;  published  7-21-03 
[FR  03-18491] 
Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  8-18- 
03;  published  7-18-03 
[FR  03-18343] 
DEFENSE  DEPARTMENT 
Courts-Martial  Manual;  review; 
comments  due  by  8-19-03; 
published  6-20-03  [FR  03- 
15574] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Blanlcet  sales  certificates; 
comments  due  by  8-18- 
03;  published  8-5-03  [FR 
03-19879] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  diesel  engines  and 
fuel;  emissions  standards; 
comments  due  by  8-20- 
03;  published  5-23-03  [FR 
03-09737] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  comnrtents  due  by 
8-21-03;  published  7-22- 
03  [FR  03-18302] 
Pennsylvania;  comments 
due  by  8-18-03;  published 
7-18-03  [FR  03-18294] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
8-22-03;  published  7-23- 
03  [FR  03-18739] 
Rorida;  comments  due  by 
8-21-03;  published  7-22- 
03  [FR  03-18500] 
Georgia;  comments  due  by 
8-18-03;  published  7-18- 
03  [FR  03-18153] 
Indiana;  comments  due  by 
8-20-03;  published  7-21- 
03  [FR  03-18298] 
New  Yoric;  comments  due 
by  8-20-03;  published  7- 
21-03  [FR  03-18300] 
Texas;  comments  due  by  8- 
20-03;  published  7-1-03 
[FR  03-16582] 
Hazardous  waste  program 
authorizations: 
Georgia;  comments  due  by 
8-18-03;  published  7-18- 
03  [FR  03-18296] 


Human  testing;  standards  and 
criteria;  comments  due  by 
8-20-03;  published  8-6-03 
[FR  03-20154] 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
AzoxystrobJn;  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15261] 
Bacillus  pumilus  (strain 
QST2808);  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15129] 
Gtyphosate;  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15128] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Lifeline  and  Linl(-Up 
programs;  comments 
due  by  8-18-03; 
published  7-17-03  [FR 
03-18056] 
Telecommunications  Act  of 
1996;  implementation — 
Numt>ering  resource 
optimization;  telephone 
number  portability; 
comments  due  by  8-20- 
03;  published  7-21-03 
[FR  03-18364] 
Radio  stations;  table  of 
assignments: 
Califomia  and  Texas; 
comments  due  by  8-22- 
03;  published  7-18-03  [FR 
03-18228] 
Michigan;  comments  due  t>y 
8-22-03;  published  7-18- 
03  [FR  03-18249] 
Various  States;  comments 
due  by  8-22-03;  published 
7-18-03  [FR  03-18227] 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 

Electronic  cargo  infomiation; 
advance  presentation 
requirement;  comments  due 
by  8-22-03;  published  7-23- 
03  [FR  03-18558] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Johnston's  frankenia; 
delisting;  comments  due 
by  8-20-03;  published 
5-22-03  [FR  03-12748] 
Slickspot  peppergrass; 
comments  due  by  8-18- 
03;  published  7-18-03  [FR 
03-18402] 
Migratory  bird  hunting: 


Federal  Indian  reservatk)ns, 
off-reservation  trust  lands, 
and  ceded  lands; 
comments  due  by  8-18- 
03;  published  8-8-03  [FR 
03-20290] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
attandoned  mine  land 
reclamation  plan 
submissk>ns: 
Ohio;  comments  due  Ijy  8- 

20-03;  published  7-21-03 

[FR  03-18468] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Organization,  functions,  and 
authority  delegations: 
Temporary  duty  travel; 
issuance  of  motor  vehKle 
for  home-to-worV 
transportation;  comments 
due  by  8-22-03:  published 
6-23-03  [FR  03-15693] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

NARA  facilities: 
Exhibition  Hall;  hours  of 
operatkxi;  comments  due 
by  8-18-03;  published  6- 
17-03  [FR  03-15190] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  8-18-03;  published  7- 
18-03  [FR  03-18260] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
8-18-03;  published  7-2-03 
[FR  03-16694] 

GROB-WERKE;  comments 
due  by  8-18-03;  published 
7-15-03  [FR  03-17818] 

McDonnell  Douglas; 
comments  due  by  8-18- 
03;  published  7-24-03  [FR 
03-18791] 

Pratt  &  Whitney;  comments 
due  by  8-18-03;  published 
6-17-03  [FR  03-15224] 

Rolls-Royce  pk;;  comments 
due  by  8-21-03;  published 
8-6-03  [FR  03-19475] 

Saab;  comments  due  by  8- 
20-03;  published  7-21-03 
[FR  03-18419] 

Airworthiness  starvjards: 
Special  conditions — 


IV 


Federal  Register /Vol.  68,  No.  155 /Tuesday,  August  12,  2003 /Reader  Aids 


AMSAFE,  In^..  Zenair 
model  CH2000  airplane; 
comments  due  by  8-18- 
03;  puWis4ed  7-17-03 
[FR  03-18471] 
Boeing  Mod«l  747SP 
airplane;  comments  due 
by  8-21 -03t  published 
7-22-03  [FR  03-18625] 
Class  D  airspacej  comments 
due  by  8-21 -Og;  published 
7-22-03  [FR  03-18515] 
Class  D  and  Class  E4 
airspace;  comments  due  by 
8-18-03;  puWisjied  7-17-03 
[FR  03-18074] 
Class  E  airspac^  comments 
due  by  8-20-03;  published 
7-9-03  [FR  03-)  7253] 
TREASURY  DEPJARTMENT 
Internal  Revenuf  Service 
Income  taxes: 
Private  activity  bonds; 
definition;  coi  nments  due 


by  8-19-03;  pi*lished  5- 
14-03  [FR  03-11926] 
CXialified  retirement  plans; 
deemed  IRAs;  comments 
due  by  8-18-03;  published 
5-20-03  [FR  03-12675] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Putdic  Laws 
Update  Service)  on.  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 


pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  74/P.L.  108-67 

To  direct  the  Secretary  of 
Agriculture  to  convey  certain 
land  in  the  Lake  Tahoe  Basin 
Management  Unit,  Nevada,  to 
the  Secretary  of  ttie  Interior, 
in  trust  for  the  Wasfrae  Indian 
Tribe  of  Nevada  and 
Califomia.  (Aug.  1,  2003;  117 
Stat.  880) 

S.  128(VP.L.  108-68 

To  amend  the  PROTECT  Act 
to  clarify  certain  volunteer 


liability.  (Aug.  1,  2003;  117 
Stat.  883) 

Last  List  August  1,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/arctiives/ 
publaws-l.titml 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sen/ice. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Presidential  Documents 


Title  3— 

The  President 


Executive  Order  13314  of  August  8,  2003 

Waiver    Under    the    Trade    Act    of    1974    With    Respect    to 
Turkmenistan 


(FR  Doc.  03-20764 
Filed  8-12-03;  8:45  am] 
Billing  code  3195-01-P 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  subsection  402(c)(2)  and 
(d)  of  the  Trade  Act  of  1974,  as  amended  (the  "Act")  (19  U.S.C.  2432(c)(2) 
and  (d)),  and  having  made  the  report  to  the  Congress  set  forth  in  subsection 
402(c)(2),  I  hereby  waive  the  application  of  subsections  (a)  and  (b)  of  section 
402  of  the  Act  with  respect  to  Turkmenistan. 


(/^ 


THE  WHITE  HOUSE, 
August  8,  2003. 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  916  and  91 7 
[Docket  No.  FV03-916-2  IFR-A] 

Nectarines  and  Peaches  Grown  in 
Caiifomia;  Revision  of  Handling 
Requirements  for  Fresh  Nectarines 
and  Peaches 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  amends  a  prior 
interim  final  rule  that  revised  the 
handling  requirements  for  Caiifomia 
nectarines  and  peaches  beginning  with 
2003  season  shipments.  This  amended 
rule  revises  the  minimum  net  weight  for 
five  down  Euro  containers,  exempts 
Peento  type  peaches  from  all  weight- 
coimt  standards  applicable  to  roimd 
varieties,  and  clarifies  the  provisions  on 
the  use  of  variety  names.  The  marketing 
orders  regulate  the  handling  of 
nectarines  and  peaches  grown  in 
Caiifomia  and  are  administered  locally 
by  the  Nectarine  Administrative  and 
Peach  Commodity  Committees 
(committees).  This  amended  rule  would 
enable  handlers  to  continue  shipping 
fresh  nectarines  and  peaches  meeting 
consumer  needs  in  the  interests  of 
producers,  handlers,  and  consiuners  of 
these  fruits. 

DATES:  Effective  August  14,  2003. 
Comments  received  by  September  12, 
2003  will  be  considered  prior  to 
issuance  of  any  final  rule. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237;  Fax: 
(202)  720-8938,  or  E-mail: 


inoab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  nimiber 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  at  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  bttp:// 
www.ams.usda.gov/fv/moab.htmI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  Vawter,  Marketing  Specialist, 
Caiifomia  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  Caiifomia  93721; 
telephone  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington,  DC  20250-0237; 
telephone:  (202)  720-2491;  Fax:  (202) 
720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue,  SW.,  STOP  0237.  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  mle 
is  issued  imder  Marketing  Agreement 
NosrT24  and  85,  and  Marketing  Order 
Nos.  916  and  917  (7  CFR  parts  916  and 
917)  regulating  the  handling  of 
nectarines  and  peaches  grown  in 
Caiifomia,  respectively,  hereinafter 
referred  to  as  the  "orders."  The  orders 
are  effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  poUcies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 


section  608c(15){A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  mle  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iiihabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  mling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of . 
the  entry  of  the  ruling. 

Under  the  orders,  lot  stamping,  grade, 
size,  maturity,  container,  container 
marking,  and  pack  requirements  are 
established  for  fi^sh  shipments  of 
Caiifomia  nectarines  and  peaches.  Such 
requirements  are  in  effect  on  a 
continuing  basis. 

This  rule  amends  an  interim  final  rule 
published  in  the  Federal  Register  on 
April  9,  2003  (68  FR  17257).  That  mle, 
which  was  based  on  a  unanimous 
recommendation  fi-om  the  committees 
made  at  meetings  on  December  3,  2002, 
changed  the  handling  requirements 
under  the  orders  by  establishing  a  31- 
pound  minimiun  net  weight  for  all  five 
down  Eiu-o  containers  used  by  the 
industry,  among  other  changes. 

This  amended  interim  final  rule  is 
based  upon  recommendations  bom  the 
Nectarine  Administrative  Committee 
(NAC)  and  the  Peach  Commodity 
Committee  (PCC)  at  meetings  on  May  1, 
2003.  The  vote  on  the  recommendation 
by  the  NAC  was  7  to  1  and  the  vote  on 
the  recommendation  by  the  PCC  was 
unanimous.  This  amended  interim  final 
rule  also  incorporates  changes  requested 
on  May  27,  2003,  by  a  commenter  on  the 
previous  interim  final  rule. 

This  amended  rule  revises  the  net 
weight  for  five  down  Euro  containers  as 
recommended  by  the  NAC  and  PCC.  In 
response  to  the  comment  received,  this 
rule  also  exempts  Peento  type  peaches 
from  all  round  peach  weight-count 
standards.  In  addition,  this  rule  clarifies 
the  provisions  regarding  how  packages 
or  containers  must  be  marked  with  the 
name  of  the  variety  if  known,  and 
"imknown  variety"  when  the  variety  is 
not  known.  This  clarification  is  based 
on  recommendations  of  the  NAC  and 
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PCC,  althou  gh  their  recommendations 
that  the  tenn  "variety"  be  defined  is  not 
adopted  be<  ause  this  change  should  be 
implemented  following  notice  and 
comment  nile  making  procedures. 

The  committees  meet  prior  to  and 
during  each  season  to  review  the  rules 
and  regulations  effective  on  a 
continuing  basis  for  California 
nectarines  and  peaches  under  the 
orders.  Committee  meetings  are  open  to 
the  public  apd  interested  persons  are 
encouraged  ]to  express  their  views  at 
these  meetiiigs,  such  as  the  May  1,  2003 
meetings.  UBDA  reviews  committee 
recommendations  and  information,  as 
well  as  information  from  other  soiuces, 
and  determines  whether  modification, 
suspensionjor  termination  of  the  rules 
and  regulatnns  would  tend  to  effectuate 
the  declarec  policy  of  the  Act. 

Container  a  nd  Pack  Requirements 

Sections  <  16.52  and  917.41  of  the 
orders  auth(  rize  establishment  of 
container,  pack,  and  marking 
requiremeni  s  for  shipments  of 
nectarines  a  ad  peaches,  respectively. 
Under  §§91B.350  and  917.442  of  the 
orders,  the  specifications  of  container 
markings,  nut  weights,  well-filled 
requiremeni  s,  weight-count  standards 
for  various  <  izes  of  nectarines  and 
peaches,  an(  I  lists  of  standard  containers 
are  providet  . 

The  comn  littees  recommended  that  a 
revised  min  mum  net  weight  be 
established  or  eill  "five  down"  boxes 
(commonly  eferred  to  as  "Euro"  boxes) 
that  are  volv  me-filled.  Ciurently,  the 
minimum  m  st  weight  requirement  for 
"five  down'  boxes  is  31  pounds,  as 
established  )y  the  prior  interim  final 
rule.  The  co  nmittees  have  now 
recommendi  sd  that  the  minimum  net 
weight  for  fi  i^e  down  containers  be 
revised  to  include  a  29-pound  net 
weight  for  fi  ve  down  containers  for  the 
2003  season  only. 

"Five  dov  n"  boxes  are  containers  that 
lay  in  a  patt^  (m  of  five  containers  per 
layer  on  eac  i  pallet.  In  other  words, 
each  layer  o  boxes  on  a  pallet  contains 
only  five  Eu  o  boxes.  Other  container 
sizes  and  "fdotprints"  may  result  in 
nine  boxes  f  er  layer,  etc. 

The  conm  ittees  met  on  May  1 ,  2003 
and  recomnn  ended  that  the  current  net 
weights  for  I  ive  down  Euro  containers 
be  revised  tc  include  both  a  29-pound 
box  and  a  31  -pound  box.  The  29-pound 
box  will  be  ]  termitted  for  the  2003 
season  only]  after  which  time  the  Grade 
and  Size  Sui  icommittee  will  review  the 
results  from  the  season  and  make  a 
recommend:  tion  to  establish  either  a 
29-poimd  be  x  or  a  31 -pound  box  or 
other  appro|  riate  weight. 


Containers  used  in  the  nectarine  and 
peach  industry  have  largely  resulted 
from  retailer  demands.  Many  retailers 
want  all  of  their  suppliers  to  provide 
them  with  commodities  in  containers  of 
the  same  footprint  (length  and  width 
dimensions),  thereby  creating 
consistency  and  ease  of  transportation, 
storage,  etc.,  for  the  retailer.  Euro 
containers  meet  those  demands,  but 
require  the  industry  to  make  changes  in 
pack  styles  and  package  weights  to 
conform  to  the  evolving  demands  of  the 
retail  sector. 

This  reconunendation  resulted  from  a 
request  by  a  handler  who  wanted  to 
respond  to  a  demand  from  one  of  his 
larger  retail  customers.  The  customer 
wanted  volume-filled  containers  of 
nectarines  and  peaches  of  the  same 
weight  as  tray-packed  containers,  which 
currenUy  weigh  29  pounds. 

At  the  meeting,  the  handler  advised 
the  committees  that  the  current 
minimum  net  weight  of  31  pounds  for 
volume-filled  Euro  containers  is  not 
flexible  enough  to  afford  him  the 
opportunity  to  meet  the  demands  of  his 
buyer. 

Nectarines:  For  the  reasons  stated 
above,  paragraph  (a)(8)  of  §  916.350  is 
revised  to  include  a  29-pound  net 
weight  for  all  voliune-filled,  five  down 
Euro  contciiners  of  nectarines,  in 
addition  to  the  current  31  pounds.  The 
29-pound  container  will  be  permitted 
during  the  2003  season  only.  At  the  end 
of  the  2003  season,  the  committees  will 
recommend  either  a  29-poimd,  31- 
poimd  container,  or  other  appropriate 
weight.  The  container  markings  shall  be 
placed  on  one  outside  end  of  the 
container  in  plain  sight  and  in  plain 
letters. 

Peaches:  For  the  reasons  stated  above, 
paragraph  (a)(9)  of  §  917.442  is  revised 
to  include  a  29-pound  net  weight  for  all 
volume-filled,  five  down  Euro 
containers  of  peaches,  in  addition  to  the 
current  31  pounds.  The  29-pound 
container  will  be  permitted  diu-ing  the 
2003  season  only.  At  the  end  of  the  2003 
season,  the  committees  will  recommend 
either  a  29-pound,  31-pound  container, 
or  other  appropriate  weight.  The 
markings  shall  be  placed  on  one  outside 
end  of  the  container  in  plain  sight  and 
in  plain  letters. 

Weight-Count  Standards  for  Peaches 

Under  the  requirements  of  §  917.41  of 
the  order,  containers  of  peaches  are 
required  to  meet  weight-count  standards 
for  a  maximum  number  of  peaches  in  a 
16-pound  sample  when  such  peaches, 
which  may  be  packed  in  tray-packed 
contiiiners,  are  converted  to  voliune- 
filled  containers.  Under  §917.442  of  the 
order's  rules  and  regulations,  weight- 


count  standards  are  established  for  all 
varieties  of  peaches  as  TABLES  1,2,  and 
3  of  para^ph  (a){5)(iv). 

AcGoraing  to  the  PCC,  the  Peento  type 
peaches  were  initially  packed  in  trays 
because  they  were  marketed  as  a 
premiiun  variety,  whose  value  justified 
the  added  packing  costs.  However,  as 
the  volume  has  increased,  the  value  of 
this  peach  has  diminished  in  the 
marketplace,  and  some  handlers 
converted  their  tray-packed  containers 
of  Peento  type  peaches  to  voliune-filled 
containers. 

Prior  to  the  2002  season,  weight-count 
stemdards  established  for  peaches  and 
nectarines  were  developed  solely  for 
round  fruit.  Peento  type  peaches  are 
shaped  like  donuts,  and  weight-count 
standards  for  round  fruit  were 
inappropriate.  In  an  effort  to  standardize 
the  conversion  from  tray-packed 
containers  to  volume-filled  containers 
for  Peento  type  peaches,  the  committee 
staff  conducted  weigh-count  surveys  to 
determine  the  most  optimum  weight- 
counts  for  the  varieties  at  varying  finit 
sizes. 

As  a  result  of  those  surveys,  a  new 
weight-count  table  applicable  to  only 
the  Peento  type  peaches  was  added  for 
the  2002  season  and  amended  for  the 
2003  season.  The  new  weight-count 
tables  accommodate  very  large  Peento 
type  peaches  that  were  not  previously 
converted  from  tray-packs  to  volume- 
filled  containers,  but  were  being  packed 
in  volume-filled  containers  and  required 
weight-count  standards  specifically  for 
those  sizes. 

However,  Peento  peaches,  which  are 
subject  to  weight-count  standards  in 
TABLE  3  of  paragraph  {a)(5)(iv)  in 
§  917.442,  were  not  exempted  from 
weight-count  standards  in  the  non-listed 
variety  size  requirements  specified  in 
paragraphs  {b)(3)  and  (c)(3)  of  §  917.459, 
according  to  the  commenter.  This  was 
an  inadvertent  omission  in  the  previous 
interim  final  rule  and  requires  this 
conforming  change  in  this  amended 
interim  final  rule.  Therefore,  the  words 
"except  for  Peento  type  peaches"  will 
be  added  at  the  end  of  paragraphs  (b)(3) 
and  (c)(3)  of  §91 7.459. 

Variety  Nomenclature 

In  §§  916.350  and  917.442  of  the 
orders'  rules  and  regulations, 
specifications  of  container  markings,  net 
weights,  well-filled  requirements, 
weight-count  standards  for  various  sizes 
of  fruit,  and  lists  of  standard  containers 
are  provided. 

hi  §§  916.356  and  917.459  of  the 
orders'  rules  and  regulations, 
specifications  of  grade,  maturity,  and 
size  regulations  for  nectarines  and 
peaches,  respectively,  are  provided  for 
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each  variety  by  the  variety's  name. 
These  variety-specific  requirements  are 
applied  based  upon  the  name  of  the 
variety,  the  size  each  variety  is  known 
to  attain,  the  appropriate  maturity  guide 
(e.g.,  color  chip)  for  the  variety,  and  the 
historic  harvest  period  specific  to  each 
named  variety. 

In  §§916.60  and  917.50,  handlers  are 
required  to  report  on  shipments  of 
nectarines  and  peaches.  Sections 
916.160  and  917.178  of  the  orders'  rules 
and  regulations  specify  the  types  of 
reports  that  handlers  must  file  with  the 
committees.  Among  the  requirements, 
handlers  must  report  the  total 
shipments  of  nectarines  and  peaches  by 
variety  by  November  15  of  each  year. 

Thus,  ensuring  that  each  variety  is 
regulated  and  reported  on  using  the 
appropriate  name  is  important  to  the 
operation  of  the  nectarine  and  peach 
marketing  orders. 

Some  handlers  are  using  trademark 
names  in  place  of  the  variety  name. 
Thus,  inspection  service  may  not  be 
able  to  provide  appropriate  inspection 
for  a  variety  with  an  unfamiliar  name. 
Accordingly,  paragraphs  (a)(2)  of 
§§  916.350  and  917.442  are  amended  by 
adding  that  a  marketing  name, 
trademark  or  brand  name  may  be 
associated  with  the  variety  name,  but 
cannot  be  substituted  for  a  variety  name. 

This  amended  rule  establishes 
handling  requirements  for  fresh 
California  nectarines  and  peaches 
consistent  with  expected  crop  and 
market  conditions,  and  will  help  ensure 
that  all  shipments  of  these  fruits  each 
season  meet  the  handling  requirements 
established  under  each  of  these  orders. 
This  amended  rule  will  also  help  the 
California  nectarine  and  peach 
industries  continue  to  provide  iniit 
desired  by  consumers.  This  amended 
rule  is  designed  to  establish  and 
maintain  orderly  marketing  conditions 
for  these  finit  in  the  interests  of 
producers,  handlers,  and  consumers. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requfrements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
California  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1 ,800  producers 
of  these  fruits  in  California.  Small 
agricultural  service  firms,  which 
include  handlers,  are  defined  by  the 
Small  Business  Administration  [13  CFR 
121.201]  as  those  whose  annual  receipts 
are  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  as 
those  having  annual  receipts  of  less  than 
$750,000.  A  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  committees'  staff  has  estimated 
that  there  are  less  than  20  handlers  in 
the  industry  who  could  be  defined  as 
other  than  small  entities.  For  the  2002 
season,  the  committees'  staff  estimated 
that  the  average  handler  price  received 
was  $9.00  per  container  or  container 
equivalent  of  nectarines  or  peaches.  A 
handler  would  have  to  ship  at  least 
556,000  containers  to  have  annual 
receipts  of  $5,000,000.  Given  data  on 
shipments  maintained  by  the 
committees'  staff  and  the  average 
handler  price  received  during  the  2002 
season,  the  committees'  staff  estimates 
that  small  handlers  represent 
approximately  94  percent  of  all  the 
handlers  within  the^ndustry. 

The  committees'  staff  has  also 
estimated  that  less  than  20  percent  of 
the  producers  in  the  industry  could  be 
defined  as  other  than  small  entities.  For 
the  2002  season,  the  committees' 
estimated  the  average  producer  price 
received  was  $4.00  per  container  or 
container  equivalent  for  nectarines  and 
peaches.  A  producer  would  have  to 
produce  at  least  187,500  containers  of 
nectarines  and  peaches  to  have  annual 
receipts  of  $750,000.  Given  data 
maintained  by  the  committees'  staff  and 
the  average  producer  price  received 
during  the  2002  season,  the  committees' 
staff  estimates  that  small  producers 
represent  more  than  80  percent  of  the 
producers  within  the  industry.  With  an 
average  producer  price  of  $4.00  per 
container  or  container  equivalent,  and  a 
combined  packout  of  nectaiines  and 
peaches  of  45,354,000  containers,  the 
value  of  the  2002  packout  level  is 
estimated  to  be  $181,416,000.  Dividing 
this  total  estimated  grower  revenue 
figure  by  the  estimated  number  of 
producers  (1,800)  yields  an  estimate  of 
average  revenue  per  producer  of  about 
$101,000  from  the  sales  of  peaches  and 
nectarines. 

This  rule  amends  a  prior  interim  final 
rule  that  changed  the  handling 


requirements  under  the  orders.  The 
prior  interim  final  rule  was  published  in 
the  Federal  Register  on  April  9,  2003 
(68  FR  17257).  That  rule  modified 
§§916.115,  916.350,  916.356.  917.150, 
917.442,  and  917.459,  which  regulate 
handling  of  nectarines  and  peaches, 
respectively,  under  the  orders. 

In  addition,  this  interim  final  rule 
revises  the  net  weight  for  five  down 
Euro  containers,  exempts  Peento  type 
peaches  from  all  round  variety  weight- 
count  standards,  and  clarifies  provisions 
relating  to  the  use  of  variety  names. 

Under  §§916.52  and  917.41  of  the 
orders,  grade,  size,  maturity,  container, 
container  marking,  and  pack 
requirements  are  established  for  fresh 
shipments  of  California  nectarines  and 
peaches,  respectively.  Such 
requirements  are  in  effect  on  a 
continuing  basis.  The  NAC  and  PCC  met 
on  May  1,  2003,  and  recommended  that 
these  handling  requirements  be  revised 
for  the  2003  season.  These 
recommendations  had  been  presented  to 
the  committees  by  the  Stone  Fruit  Grade 
and  Size  Subcommittee,  which  is 
charged  with  review  and  discussion  of 
such  changes. 

The  Stone  Fruit  Grade  and  Size 
Subcommittee  discussed  the  31 -pound 
net  weight  requirement  for  volume- 
filled  five  down  Euro  containers  at  its 
meeting  on  April  8,  2003.  At  tliat  time, 
one  handler  advised  that  the  current  net 
weight  of  31  pounds  is  not  flexible 
enough  to  afford  him  the  opportunity  to 
meet  the  demands  of  his  buyers.  The 
handler  noted  that  one  large  customer 
has  begun  demanding  volume-filled 
boxes  of  nectarines  and  peaches  in  a  29- 
pound  box  rather  than  a  31 -pound  box. 
which  makes  the  volume-filled 
container  weight  consistent  with  the 
tray-packed  container  weight.  The 
handler  added  that  he  was  unable  to 
provide  what  his  customer  wanted, 
given  that  the  current  requirements 
limit  him  to  a  box  with  a  31 -pound 
minimum  weight.  In  the  absence  of 
change,  the  handler  would  be  forced  to 
ship  31  pounds  to  the  customer,  and 
risk  receiving  payment  for  only  the  29 
pounds  the  customer  wanted. 

The  subcommittee  agreed  that  the  31- 
pound  box  did  not  provide  enough 
flexibility  for  all  handlers  and 
unanimously  recommended  that  the 
minimum  31 -pound  requirement  for 
volume-filled  containers  be  revised.  The 
alternative  would  have  meant  that  this 
handler  at  least  would  have  been  unable 
to  meet  the  demands  of  a  buyer  without 
pricing  considerations.  In  an  effort  to 
enhance  each  handler's  ability  to 
provide  what  the  market  demands,  such 
an  alternative  was  unacceptable. 
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TheNAC 


!  md  PCC  discussed  the 
subconunitti  !e's  recommendation  at 
their  meetin  5  on  May  1,  2003.  They 
debated  the  I'alue  of  simply  making  29 
pounds  the  1  ole  minimum  net  weight 
for  volume-l  illed  Euro  containers,  but 
opted  to  ma  ntain  the  31 -pound 
container  an  d  add  the  29-pound 
container  foi  the  2003  season, 
contingent  u  pon  review  at  the  end  of  the 
season  by  th  3  Grade  and  Size 
Subcommitt  je.  At  that  time,  the 
subcommitt(  se  is  expected  to 
recommend  Duly  one  net  weight  for  five 
down,  volun  le-iilled  Euro  containers  of 
nectarines  ai  id  peaches  for  the  2004 
season. 

The  NAC  roted  7  in  favor  and  one 
opposed  to  t  lis  recommendation,  while 
the  PCC  vot«  d  unanimously  in  favor  of 
the  recomme  ndation.  The  NAC  member 
opposed  to  t  le  recommendation  noted 
that  addition  al  box  styles  are  costly  to 
the  industry  and  should  be  avoided,  if 
possible.  Ho  vever,  the  large  majority  of 
committee  n  embers  disagreed,  opting 
instead  to  ta  ;e  steps  to  be  responsive  to 
buyers. 

Weight-coun  ts  for  Peento  Type  Peaches 

Section  91 7.442  also  establishes 
minimum  w  sight-count  standards  for 
peaches.  Under  these 
,  containers  of  peaches  are 
required  to  n  leet  weight-count  standards 
for  a  maximi  im  number  of  peaches  in  a 
16-poimd  sample  when  such  peaches 
are  packed  i]  i  a  tray-packed  container. 
Those  same  1  naximum  numbers  of 
peaches  are  i  Jso  applicable  to  volume- 
filled  containers,  based  upon  the  tray- 
packed  stanc  ard.  The  weight-count 
developed  so  handlers 
tray-packed  peaches  to 


containers  o 
requirement! 


that  fruit  of  a 


standard  wa< 
may  convert 
volume-filled  containers  and  be  assured 


specific  size  in  the 


volume-fille(  I  container  will  be  the  same 
as  that  in  the  tray-packed  container. 

When  Peei  ito  type  peach  varieties 
were  first  int  roduced  and  marketed, 
they  were  ge  lerally  tray-packed  because 
they  were  a  i  ovel  and  premium 
product.  As  ]  (reduction  has  increased, 
the  value  of  1  he  varieties  has  diminished 
in  the  marke  place,  and  some  handlers 
have  convert  ?d  their  tray-packed 
containers  ol  Peento  type  peaches  to 
volume-filled  containers.  Weight-count 
standards  provide  a  basis  for  volume 
filling  containers  of  other  varieties  of 
peaches.  Currently,  Peento  type  peaches 
are  regulated!  under  a  new  table  of 
weight-coim  j  standards  applicable  to 
only  these  uniquely-shaped  peaches. 

However,  ^ue  to  an  inadvertent 
omission,  Petnto  type  peaches  were  not 
exempted  frtim  the  weight-count 
standards  foi  round  peaches  in  the  non- 
listed  (bldnk(  tt)  variety  sizes  in 


paragraph  (b)(3)  and  (c)(3)  of  §917.459, 
as  noted  by  the  conmienter.  Thus,  under 
the  rules  and  regulations  in  the  orders, 
varieties  of  Peento  type  peaches  that  are 
not  regulated  by  name  would  be 
regulated  by  date  of  harvest  in  the 
blanket  regulations.  To  correct  that 
omission,  the  words  "except  Peento 
type  peaches"  will  be  added  to  the  end 
of  each  of  those  paragraphs,  in  response 
to  the  concerns  of  the  commenter. 

The  alternative  to  this  conforming 
change  would  be  to  have  Peento  type 
peaches  in  non-listed  variety  sizes 
subject  to  the  same  weight-count 
standards  assigned  to  round  varieties, 
treating  these  Peento  type  peaches 
differently  than  other  varieties  of  Peento 
type  peaches.  Clearly,  that  is  not  an 
acceptable  alternative,  given  that  these 
donut-shaped  peaches  cannot  meet  the 
requirements  established  for  round 
peaches,  and  require  their  own  weight- 
count  standards. 

The  Grade  and  Size  Subcommittee 
also  discussed  the  issue  of  variety 
nomenclature  at  its  meeting  on  April  8, 
2003.  Several  members  expressed 
concern  that  use  of  different  marketing 
names  by  different  handlers  for  the 
same  variety  was  causing  mismarking 
situations,  which  affect  inspections,  size 
and  matiuity  assigimients,  and  data 
collection.  The  current  regulations 
require  that  containers  bear  the  name  of 
the  variety.  This  is  clcirified  by  adding 
that  trademarks,  marketing  names,  and 
brand  names  may  be  associated  with  the 
variety  name,  but  caimot  be  substituted 
for  the  variety  name.  This  is  expected  to 
foster  consistent  variety  identification 
within  the  industries,  and  uniform 
application  of  maturity  and  size 
requirements. 

The  committees  voted  unanimously  to 
define  "variety"  as  part  of  the  orders' 
rules  and  regulations  and  to  specify 
more  detailed  identification 
requirements.  A  commenter  also 
recommended  changes  to  the  names  of 
several  peach  varieties  to  bring  them 
into  conformity  with  the 
recommendations  of  the  PCC.  However, 
because  these  recommendations  limit 
how  handlers  must  identify  the  variety 
names,  USDA  plans  to  issue  a  proposed 
rule  on  these  recommendations.  USDA 
recognizes  that  there  may  be  a  need  for 
consistency  in  naming  the  various 
peach  and  nectarine  varieties  to  prevent 
misleading  variety  markings,  but 
believes  that  notice  and  comment 
rulemaking,  rather  than  an  interim  final 
rule,  should  be  used  for  implementing 
such  changes. 

The  committees  make 
recommendations  regarding  all  the 
revisions  in  handling  requirements  after 
considering  all  available  information. 


including  recommendations  by  various 
subcommittees,  comments  of  persons  at 
subcommittee  meetings,  and  comments 
received  by  committee  staff.  Such 
subcommittees  include  the  Stone  Fruit 
Grade  and  Size  Subcommittee,  the 
Inspection  and  Compliance  » 

Subcommittee,  and  the  Executive 
Committee. 

At  the  meetings,  the  impact  of  and 
alternatives  to  these  recommendations 
are  deliberated.  These  subcommittees, 
like  the  committees  themselves, 
frequently  consist  of  individual 
producers  and  handlers  with  many 
years  of  experience  in  the  industry  who 
are  familiar  with  industry  practices  and 
trends.  Like  all  committee  meetings, 
subcommittee  meetings  are  open  to  the 
public  and  comments  are  widely 
solicited.  In  the  case  of  the  Stone  Fruit 
Grade  and  Size  Subcommittee,  many 
growers  and  handlers  who  are  affected 
by  the  issues  discussed  by  the 
subcommittee  attend  and  actively 
participate  in  the  public  deliberations. 
In  addition,  minutes  of  all 
subcommittee  meetings  are  distributed 
to  committee  members  and  others  who 
have  requested  them,  thereby  increasing 
the  availability  of  information  within 
the  industry. 

Each  of  the  recommended  handling 
requirement  changes  for  the  2003  season 
is  expected  to  generate  financial  benefits 
for  producers  and  handlers  through 
increased  fruit  sales,  compared  to  the 
situation  that  would  exist  if  the  changes 
were  not  adopted.  Both  large  and  small 
entities  are  expected  to  benefit  from  the 
changes,  and  the  costs  of  compliance  are 
not  expected  to  be  substantially 
different  between  large  and  small 
entities. 

This  rule  does  not  impose  any 
additional  reporting  and  recordkeeping 
requirements  on  either  small  or  large 
handlers.  As  with  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule.  However,  as 
previously  stated,  nectarines  and 
peaches  imder  the  orders  have  to  meet 
certain  requirements  set  forth  in  the 
standards  issued  under  the  Agricultural 
Marketing  Act  of  1946  (7  CFR  1621  et 
seq.].  Standards  issued  imder  the 
Agricultural  Marketing  Act  of  1946  are 
otherwise  voluntary. 

In  addition,  the  committees'  meetings 
are  widely  publicized  throughout  the 
nectarine  and  peach  industry  and  all 
interested  parties  are  encouraged  to 
attend  and  participate  in  committee 
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deliberations  on  all  issues.  Like  all 
committee  meetings,  the  May  1,  2003, 
meetings  were  public  meetings,  and 
entities  of  all  sizes  were  encouraged  to 
express  views  on  these  issues.  These 
regulations  were  also  reviewed  and 
thoroughly  discussed  at  a  subcommittee 
meeting  held  on  April  8,  2003.  Finally, 
interested  persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at  the  following  Web  site: 
http://www.ams.usda.gov/fv/moab.htmI. 
Any  questions  about  the  compliance 
guide  should  be  sent  to  Jay  Guerber  at 
the  previously  mentioned  address  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section. 

As  stated  previously,  an  interim  final 
rule  regarding  changes  to  the  bridling 
requirements  for  nectarines  and  peaches 
grown  in  California  was  published  in 
the  Federal  Register  on  April  9,  2003 
(68  FR  17257).  A  60-day  comment 
period  was  provided  to  allow  interested 
persons  to  respond  to  the  rule. 
Committee  staff  provided  copies  of  the 
rule  to  all  committee  members.  In 
addition,  the  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  One 
comment  was  received,  as  noted,  and 
has  been  addressed  herein. 

This  amended  interim  final  rule 
invites  further  comments  on  changes  to 
the  handling  requirements  currently 
prescribed  under  the  marketing  orders 
for  California  fi^sh  nectarines  and 
peaches.  Any  comments  received  will 
be  considered  prior  to  finalization  of 
this  rule. 

Thirty  days  are  provided  for 
interested  persons  to  submit  comments. 
A  period  of  30  days  is  deemed 
appropriate  because  2003  crop 
shipments  are  now  being  made  and  the 
changes  made  by  interim  final  rule  and 
this  amended  interim  final  rule  should 
be  finalized  by  the  end  of  the  shipping 
season.  The  nectarine  shipping  season 
ends  at  the  end  of  October,  and  the 
peach  season  ends  in  late  November. 

After  consideration  of  all  relevant 
matters  presented,  the  information  and 
recommendations  submitted  by  the 
committees,  and  other  information,  it  is 
found  that  this  amended  interim  final 
rule,  as  hereinafter  set  forth,  will  tend 
to  effectuate  the  declared  policy  of  the 
Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined,  upon  good 
cause,  that  it  is  impracticable, 
imnecessary,  and  contrary  to  the  public 
interest  to  give  preliminary  notice  prior 


to  putting  this  rule  into  effect,  and  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  until  30  days 
after  publication  in  the  Federal  Register 
because:  (1)  California  nectarine  and 
peach  producers  and  handlers  should  be 
apprised  of  this  rule  as  soon  as  possible, 
since  shipments  of  these  fruits  have 
already  begun;  (2)  the  committees 
recommended  these  changes  at  public 
meetings  and  interested  persons  had 
opportxmities  to  provide  inpui  at  these 
meetings;  (3)  these  changes  are 
relaxations;  and  (4)  the  rule  provides  a 
30-day  comment  period,  and  any 
written  comments  timely  received  will 
be  considered  prior  to  any  finalization 
of  this  interim  final  rule. 

List  of  Subiects 

7  CFR  Part  916 

Marketing  agreements.  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  917 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

■  1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

■  2.  Section  916.350  is  amended  by: 

■  A.  Revising  paragraph  (a)(2),  and 

■  B.  Revising  paragraph  (a)(8)  to  read  as 
follows: 

§916.350    California  nectarine  container 
and  pack  regulation. 

(a)  *   *   * 

(2)  Each  package  or  container  of 
nectarines  shall  bear,  on  one  outside 
end  in  plain  sight  and  in  plain  letters, 
the  word  "nectarines"  and,  except  for 
consumer  packages  in  master  containers 
and  consimier  packages  mailed  directly 
to  consumers,  the  name  of  the  variety, 
if  known,  or,  when  the  variety  name  is 
not  known,  the  words  "unknown 
variety."  A  marketing  name,  trade  mark, 
or  brand  name  may  be  associated  with 
the  variety  name,  but  cannot  be 
substituted  for  the  variety  name. 
***** 

(8)  Each  five  down  Euro  container  of 
loose-filled  nectarines  shall  bear  on  one 
outside  end  in  plain  sight  and  in  plain 
letters  the  words  "31  pounds  net 
weight,"  except  for  the  2003  season 
only,  such  containers  may  instead  be 


marked  with  the  words  "29  pounds  net 
weight." 


PART  917— FRESH  PEARS  AND 
PEACHES  GROWN  IN  CALIFORNIA 

■  3.  Section  917.442  is  amended  by: 

■  A.  Revising  paragraph  (a)(2);  and 

■  B.  Revising  paragraph  (a)(9)  to  read  as 
follows: 

§  91 7.442    California  peacti  container  and 
pack  regulation. 

(a)*  *  * 

(2)  Each  package  or  container  of 
peaches  shall  bear,  on  one  outside  end 
in  plain  sight  and  in  plain  letters,  the 
word  "peaches"  and,  except  for 
consiuner  packages  in  master  containers 
and  consumer  packages  mailed  directly 
to  consumers,  the  name  of  the  variety, 
if  known,  or,  when  the  variety  is  not 
known,  the  words  "unknown  variety." 
A  marketing  name,  trademark,  or  brand 
name  may  be  associated  with  the  variety 
name,  but  cannot  be  substituted  for  the 
variety  name. 
***** 

(9)  Each  five  down  Euro  container  of 
loose-filled  peaches  shall  bear  on  one 
outside  end  in  pleiin  sight  and  in  plain 
letters  the  words  "31  pounds  net 
weight,"  except  for  the  2003  season 
only,  such  containers  may  instead  be 
marked  with  the  words  "29  pounds  net 
weight." 
***** 

■  4.  Section  917.459  is  amended  by; 

■  A.  Revising  paragraph  (b)(3);  and 

■  B.  Revising  paragraph  (c)(3)  to  read  as 
follows: 

§917.459    California  peach  grade  and  size 
regulation. 

-  *         *         *         *         « 

(b)*  *  * 

(3)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraphs  (b)(1)  and  (b)(2)  of  this 
section  are  of  a  size  that  a  16-poimd 
sample,  representative  of  the  peaches  in 
the  package  or  container,  contains  not 
more  than  96  peaches,  except  for  Peento 
type  peaches. 
*        *        *        *        * 

(c)  *  *  * 

(3)  Such  peaches  in  any  container 
when  packed  other  than  as  specified  in 
paragraphs  (c)(1)  and  (c)(2)  of  this 
section  are  of  a  size  that  a  16-pound 
sample,  representative  of  the  peaches  iu 
the  package  or  container,  contains  not 
more  than  73  peaches,  except  for  Peento 
type  peaches. 
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Dated 
A.J.  Yates, 

Administratd^. 
Service. 
[FR  Doc.  03-: 

BILUNG  CODE 


Au^st  8.  2003. 

',  Agricultural  Marketing 
;  10688  Filed  8-&-03;  4:36  pmj 

3  410-02-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  th^  Comptroller  of  the 
Currency    j 

12  CFR  Pan  19 

[Docket  No.  (3-19] 
RIN1557-ACtO 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

12CFRParJ263 

[Docket  No.  R-1 139] 

FEDERAL  C^EPOSIT  INSURANCE 
CORPORATION 

12CFRPar^308 
RIN  3064-ACS7 

DEPARTM^fT  OF  THE  TREASURY 
Office  of  Thj'ift  Supervision 

12  CFR  Part  513 

[No.  2003-331 
RIN  1550-ABI 

Removal,  Suspension,  and  Debarment 
of  Account9its  From  Performing  Audit 
Services 


AGENCIES: 
the  Currenci 
Governors  o 
System  (Bo 
Insurance 
Office  of  Thi 
Treasury 
ACTION:  Fina 


Opice  of  the  Comptroller  of 
(OCC),  Treasury;  Board  of 
the  Federal  Reserve 
ard);  Federal  Deposit 
Cdrporation  (FDIC);  and 
ift  Supervision  (OTS). 


rule. 


SUMMARY:  The  OCC,  Board,  FDIC.  and 
OTS  (each  ai  i  Agency,  and  collectively, 
the  Agencies )  are  jointly  publishing 
final  nUes  piusuant  to  section  36  of  the 
Federal  Depi  >sit  Insurance  Act  (FDIA). 
Section  36,  as  implemented  by  12  CFR 
part  363,  req  aires  that  each  insured 
depository  i  istitution  with  total  assets 
of  $500  mill  on  or  more  obtain  an  audit 
of  its  financi  al  statements  and  an 
attestation  o:i  management's  assertions 
concerning  i  atemal  controls  over 
financial  rep  orting  by  an  independent 
public  accountant  (accountant).  The 
insiued  depository  institution  must 
include  the  <  ccountant's  audit  and 
attestation  n  ports  in  its  annual  report. 


Section  36  authorizes  the  Agencies  to 
remove,  suspend,  or  debar  accoimtants 
fit)m  performing  the  audit  services 
required  by  section  36  if  there  is  good 
cause  to  do  so.  The  final  rules  establish 
rules  of  practice  and  procediue  to 
implement  this  authority  and  reflect  the 
Agencies'  increasing  concern  with  the 
quality  of  audits  and  internal  controls 
for  financial  reporting  at  insured 
depository  institutions.  Although  there 
have  been  few  bank  and  thrift  failures 
in  recent  years,  the  circiunstances  of  the 
failures  that  have  occurred  illustrate  the 
importance  of  maintaining  high  quality 
in  the  audits  of  the  financial  position 
and  attestations  of  management 
assessments  of  insured  depository 
institutions.  The  final  rules  enhance  the 
Agencies'  ability  to  address  misconduct 
by  accountants  who  perform  aimual 
audit  and  attestation  services. 
EFFECTIVE  DATE:  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

OCC:  Mitchell  Plave,  Counsel, 
Legislative  and  Regulatory  Activities 
Division,  (202)  874-5090;  Richard 
Shack,  Senior  Accoimtant,  Office  of  the 
Chief  Accoimtant,  (202)  874-4911;  and 
Karen  Besser,  National  Bank  Examiner, 
Special  Supervision/Fraud,  (202)  874- 
4464. 

Board:  Richard  Ashton,  Associate 
General  Coimsel,  Legal  Division,  (202) 
452-3750;  Nina  Nichols,  Counsel,  (202) 
452-2961;  Arthiu  Lindo,  Project 
Manager,  (202)  452-2695;  and  Salome 
Tinker.  Senior  Financial  Analyst,  (202) 
452-3034,  Division  of  Banking 
Supervision  and  Regulation;  for  users  of 
Telecommunication  Devices  for  the  Deaf 
(TDD)  only,  contact  (202)  263-4869. 

FDIC:  Richard  Bogue,  Counsel, 
Enforcement  Unit,  (202)  898-3726; 
Harrison  E.  Greene,  Jr. ,  Senior  Policy 
Analyst,  Accounting  and  Securities 
Disclosiu«  Section,  Division  of 
Supervision  and  Consumer  Protection, 
(202) 898-8905. 

OTS:  Christine  A.  Smith,  Project 
Manager,  (202)  906-5740,  Supervision 
Policy;  Teresa  A.  Scott,  Counsel 
(Banking  &  Finance),  (202)  906-6478, 
Regulations  and  Legislation  Division. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  36  of  the  FDIA  (12  U.S.C. 
1831m),  as  implemented  by  FDIC 
regulations,  requires  every  large  insured 
depository  institution  to  submit  an 
annual  report  containing  its  financial 
statements  and  certain  management 
assessments  to  the  FDIC,  the  appropriate 
Federal  banking  agency,  and  any 
appropriate  state  bank  supemsor.' 


Section  36  of  the  FDIA  also  requires  that 
an  independent  public  accoimtant  audit 
the  insured  depository  institution's 
annual  financial  statements  to 
determine  whether  those  statements  are 
presented  fairly  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP)  and  with  Cbe 
accounUng  objectives,  standards,  and 
requirements  described  in  section  37  of 
the  FDIA.  Under  section  37,  the 
accounting  principles  applicable  to 
financial  statements  required  to  be  filed 
with  the  Agencies  must  be  uniform  and 
consistent  with  GAAP.^  In  addition,  the 
accountant  must  attest  to  and  report  on 
management's  assertions  concerning 
internal  controls  over  financial 
reporting.-^  The  institution's  annual 
report  also  must  contain  the 
accountant's  audit  and  attestation 
reports.* 

Section  36  of  the  FDIA  gives  the 
Agencies  the  authority  to  remove, 
suspend,  or  bar  an  accountant  from 
performing  the  audit  services  required 
under  section  36  for  good  cause.  ^  This 
authority  is  in  addition  to  the 
enforcement  tools  the  Agencies  have 
under  section  8  of  the  FDIA,  which 
enable  the  Agencies  to  remove  or  ' 

prohibit  an  institution-affiliated  party 
(lAP),  including  an  accountant,  from 
further  participation  in  the  affairs  of  an 
insiued  depository  institution  for 
certain  types  of  misconduct.^  Section  36 
authority  is  also  distinct  from  the 
Agencies'  authority  to  remove,  suspend, 
or  debar  from  practice  before  an  Agency 
parties,  such  as  accountants,  who 
represent  others. '^ 

Section  36  does  not  define  good 
cause,  but  authorizes  the  Agencies  to 
implement  section  36  through  the  joint 
issuance  of  rules  of  practice.^  A 
removal,  suspension,  or  debarment 
under  section  36  would  limit  an 
accoimtant's  or  accounting  firm's 
eligibility  to  provide  audit  services  to 


>  12  U.S.C.  1831m.  1831m(j)(2):  see  also  12  CFR 
part  363  (describing  the  requirements  for 


independent  audits  and  reporting  for  all  insured 
depository  institutions).  The  statute  gives  the  FDIC 
Board  of  Directors  the  discretion  to  establish  the 
threshold  asset  size  at  which  a  section  36  annual 
report  is  required.  That  amount  is  currently  set  at 
$500  million.  See  12  CFR  363.1(a).  While  a  section 
36  audit  is  not  required  of  financial  institutions 
with  less  than  S500  million  in  total  assets,  the 
Agencies  encourage  every  insured  depository 
institution,  regardless  of  its  size  or  character,  to 
have  an  annual  audit  of  its  financial  statements 
performed  by  an  independent  public  accountant. 
See  12  CFR  363  App.  A  (Introduction). 

2  12  U.S.C.  1831m(d),  1831n. 

3  W.  1831m(c);  see  also  12  CFR  part  363 
(independent  audit  and  reporting  requirements). 

*  12  U.S.C.  1831m(a)(l)  and  (2). 
s/d.  1831m(g)(4)(A). 
»W.  1813(u)(4),  1818(e)(1). 
'See  12  CFR  part  19,  subpart  K;  12  CFR  part  263. 
subpart  F:  and  12  CFR  part  513. 
•12  U.S.C.  1831m(g)(4)(B). 
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insured  depository  institutions  with 
total  assets  of  $500  million  or  more.  A 
section  36  action  would  not  restrict  the 
ability  of  accountants  and  firms  to 
provide  audit  services  to  financial 
institutions  with  less  than  $500  million 
in  total  assets,  however,  or  to  provide 
other  types  of  services  to  all  fiiiancial 
institutions. 

n.  Proposed  Rule  and  Comments 
Received 

On  January  8,  2003,  the  Agencies 
proposed  amending  their  rules  of 
practice  by  adding  provisions  for  the 
removal,  suspension,  or  debarment  of 
accountants  or  accounting  firms  from 
performing  the  audit  services  required 
by  section  36  of  the  FDIA.^  The 
proposed  rules  defined  "good  cause"  for 
such  actions  and  established  procedures 
for  removal,  suspension,  or  debarment 
of  accountants.  "The  proposals  also 
contained  conforming  amendments  to 
the  existing  practice  rules  of  the  OCC, 
Board,  and  FDIC. 

The  Agencies  received  six  comments. 
One  comment  was  from  a  major  trade 
association  for  community  banks; 
another  was  from  four  large  accounting 
firms  and  a  major  professional 
association  for  the  accounting  industry; 
a  third  was  from  three  accounting  firms 
that  provide  audit  services  to  publicly 
held  and  non-publicly  held  banks  in 
one  state;  the  fourth  and  fifth  comments 
were  from  certified  public  accoimtants; 
and  the  final  comment  was  from  a 
banking,  management,  and  economic 
consultant.  The  commenters  generally 
stated  thefr  support  for  the  underlying 
goals  of  section  36  and  the  proposal — 
to  bolster  the  quality  of  audit  services. 

One  commenter  expressed  concern 
about  immediate  suspensions.  The 
commenter  asked  how  an  insured 
depository  institution  can  meet  the 
deadline  for  submitting  section  36 
audits  if  the  institution's  accountant  is 
subject  to  an  order  of  immediate 
suspension  and  requested  guidance  on 
the  Agencies'  expectations  under  these 
circumstances.  Another  commenter 
questioned  why  the  Agencies  are 
pursuing  this  rulemaking,  given  the  role 
of  the  newly  constituted  Public 
Company  Accounting  Oversight  Board 
(PCAOB)  as  a  regulator  of  accountants. 
"The  commenter's  more  specific  concern 
was  with  the  level  of  due  process 
associated  with  immediate  and 
automatic  suspensions.  A  third 
commenter  questioned  whether  the 
Agencies  have  authority  to  use  a 
negligence  standard  of  any  kind,  given 


the  higher  standards  elsewhere  in  the 
FDIA  for  lAPs  who  are  independent 
contractors.  The  commenter  also 
questioned  the  authority  of  the  Agencies 
to  extend  sanctions  to  accounting  firms 
and  offices. 

In  response  to  the  comments,  the 
Agencies  have  revised  the  proposal,  as 
discussed  in  detail  below. 

m.  Final  Rule 

Below  is  a  more  detailed  discussion  of 
the  issues  raised  in  response  to  the 
proposal  and  the  Agencies'  responses 
thereto.  Because  each  Agency  is 
codifying  the  final  rules  using  different 
section  numbers,  this  discussion  will 
follow  the  order  of  the  proposal,  using 
captions  instead  of  section  numbers  for 
reference. 

Definitions 

The  proposal  defined  "accounting 
firm,"  "audit  services,"  and 
"independent  public  accoimtant." 
Under  the  proposal,  "accounting  firm" 
means  a  corporation,  proprietorship, 
partnership,  or  other  business  firm 
providing  audit  services.  "Audit 
services"  means  any  service  required  to 
be  performed  by  an  independent  public 
accountant  by  section  36  of  the  FDIA 
and  12  CFR  part  363,  including 
attestation  services.  "Independent 
public  accountant"  means  any 
individual  who  performs  or  participates 
in  providing  audit  services. 

The  Agencies  did  not  receive  any 
comments  on  the  definitions.  The  final 
rule  adopts  the  definitions  as  proposed. 

Removal,  Suspension,  or  Debarment 

Good  Cause  for  Removal,  Suspension, 
or  Debarment.  The  proposed  rules 
defined  "good  cause"  for  removal, 
suspension,  or  debarment  of 
accountants  from  providing  audit 
services  required  by  section  36.  Under 
the  proposal,  the  Agencies  would  have 
"good  cause"  if  the  accountant  does  not 
possess  the  requisite  qualifications  to 
perform  audit  services;  engages  in 
knowing  or  reckless  conduct  that  results 
in  a  violation  of  applicable  professional 
standards,  including  those  standards 
and  conflicts  of  interest  provisions 
applicable  to  accountants  through  the 
Sarbanes-Oxley  Act  of  2002  (Sarbanes- 
Oxley  Act)  i"  and  developed  by  the 


8  68  FR  1116  (January  8,  2003);  see  a/so  68  FR 
4967,  5075  (January  31.  2003)  (technical 
corrections).  j 


'°Pub.  L.  107-204,  116  Stat  745  (2002).  For 
fiuther  guidance  on  the  obligations  of  insured 
depository  institutions  under  the  Sarbanes-Oxley 
Act,  see  OCC  Bulletin  No.  2003-21.  Application  of 
Recent  Corporate  Governance  Initiatives  to  Non- 
Public  Banking  Organizations  (containing  the 
Statement  on  Application  of  Recent  Corporate 
Governance  Initiatives  to  Non-Public  Banking 
Organizations  bi^  the  Board,  OCC.  and  OTS  (May  6, 
2003));  Federal  Reserve  Board  SR  Letter  03-8. 
Statement  on  Application  of  Recent  Corporate 


PCAOB  and  the  Securities  and 
Exchange  Commission  (SEC),  as  such 
standards  and  provisions  become 
effective;  engages  in  a  single  instance  of 
highly  unreasonable  conduct  that 
results  in  a  violation  of  applicable 
professional  standards  in  circumstances 
in  which  an  accountant  knows,  or 
should  know,  that  heightened  scrutiny 
is  warranted;  or  engages  in  repeated 
instances  of  imreasonable  conduct,  each 
resulting  in  a  violation  of  applicable 
standards,  that  indicate  a  lack  of 
competence  to  perform  annual  audit 
services. 

Under  the  proposal,  good  cause  also 
included  knowingly  or  recklessly  giving 
false  or  misleading  information  to  the 
Agencies  with  respect  to  any  matter 
before  the  Agency;  knowingly  or 
recklessly  violating  any  provision  of  the 
Federal  banking  or  securities  laws  or 
regulations,  or  any  other  law,  including 
the  Sarbanes-Oxley  Act;  and  removal, 
suspension,  or  debarment  from  practice 
before  any  Federal  or  state  agency 
regulating  the  banking,  insurance,  or 
securities  industry  on  grounds  relevant 
to  the  provision  of  audit  services,  other 
than  those  actions  that  result  in 
automatic  removal,  suspension,  and 
debarment  under  the  proposed  rules. 

Conduct  giving  rise  to  good  cause 
under  the  proposed  rules  does  not  have 
to  occur  in  connection  with  the 
provision  of  audit  services  or  in 
connection  with  services  provided  to 
depository  institutions.  Any  actions  or 
failures  to  act  by  an  independent  public 
accountant  or  accounting  firm  that  meet 
the  criteria  for  good  cause  set  forth  in 
the  regulation,  whether  or  not  related  to 
the  bfuiking  industry,  could  constitute 
good  cause  for  Agency  action. 

One  commenter  expressed  a  variety  of 
reservations  about  the  good  cause 
standard.  The  commenter's  broadest 
suggestion  was  that  the  Agencies  should 
refer  all  section  36  actions  against 
accountants  to  the  PCAOB  and  SEC, 
given  the  entities'  new  roles  as 
regulators  of  accountants  under  the 
Sarbanes-Oxley  Act. 

This  comment  does  not  reflect  the 
jurisdictional  differences  among  the 
Agencies,  PCAOB,  and  SEC.  The 
Agencies  have  enforcement  jurisdiction 
that  is  separate  and  distinct  from  the 
PCAOB's  and  the  SEC's  enforcement 
jurisdictions.  Congress  gave  the 
Agencies  discretion  to  suspend  or  debar 
accountants  from  performing  annual 
audit  services  for  good  cause  under 
section  36  of  the  FDL\.  While  an 


Governance  Initiatives  to  Non-Public  Banking 
Otganizations  (May  5.  2003).  See  also  FDIC 
Financial  Institution  Letter  17-2003  (Corporate 
Governance,  Audits,  and  Reporting  Requirements) 
(March  5,  2003). 
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enforcement  action  by  the  PCAOB  or  the 
SEC  could  p  rovide  good  cause  for 
section  36  a<  tions,  neither  the  PCAOB 
nor  the  SEC  lias  statutory  authority 
under  the  FI  lIA  to  suspend  or  debar  an 
accountant  f  om  performing  annual 
audit  service  s.  Even  if  the  PCAOB  or  the 
SEC  could  a(  :complish  this  outcome 
indirectly,  b; '  barring  an  accoimtant 
from  associa  ing  with  an  accounting 
firm,  neither  the  PCAOB  nor  the  SEC 
has  authorit]  to  take  action  against  an 
accountant  v  'ho  performs  services  for  an 
institution  ti  at  is  not  publicly  held. 
Accordingly,  the  Agencies  are  not 
adopting  the  commenter's  suggestion 
that  all  secti<  m  36  cases  be  referred  to 
the  PCAOB  c  r  the  SEC. 

The  comm  snter  further  asserted  that 
there  might  b  e  potential  inconsistencies 
between  the  ;ood  cause  standards  in  the 
proposed  rul  ;s  and  those  the  PCAOB 
mayestablisli  in  the  futiire.  To  address 
these  potenti  il  problems,  the 
commenter  s  iggested  that  the  Agencies 
should,  as  st<  ted  above,  defer  to  the 
PCAOB  and  I  be  SEC,  or  at  a  minimum 
coordinate  w  th  them  before  taking 
suspension  o  ■  debarment  actions  against 
accountants. 

The  Agenc  es  intend  to  coordinate 
with  the  PCA  DB  and  the  SEC  in  section 
36  cases  und(  t  appropriate 
circumstance;.  However,  the  Agencies 
do  not  believe  that  the  proposed  rule 
creates  a  conlict  in  professional  or 
substantive  standards  for  accoiuitants 
among  the  Agencies,  the  PCAOB,  and 
the  SEC.  The  proposed  rule  did  not 
suggest  new  s  tandards  for  accountants. 
Rather,  it  inc(  irporated  accoimtants' 
existing  respc  nsibility  to  adhere  to 
applicable  professional  standards,  such 
as  generally  a  :cepted  auditing  standards 
and  generally  accepted  standards  for 
attestation  en  jagements,  and  existing 
SEC  and  Agei  icy  standards,  into  the 
definition  of  j  ood  cause.  The  proposed 
rules  were  als  a  consistent  with  the 
Sarbanes-Oxli  y  Act  and  anticipated 
future  actions  by  the  SEC  and  PCAOB 
to  enforce  sta:  tdards  set  by  those 
agencies.  The  proposed  rules  were  also 
drafted  to  ace  )mmodate  the  new 
standards  thai  will  be  adopted  by  the 
SECandtheFCAOB. 

The  comme  nter's  next  point 
concerned  the  possibility  that  conduct 
at  non-deposi  ory  institutions  could 
provide  the  b<  sis  for  an  action  against 
an  accountant  The  commenter 
questioned  wl  lether  the  Agencies  have 
the  capability  to  evaluate  the  relevance 
of  suspension  \  and  debarments  of 
accountants  ii  non-banking  contexts, 
e.g.,  suspensic  ns  or  debarments  by 
regulators  of  c  ifferent  tjrpes  of 
businesses.  Tl  e  commenter  opposed 
using  suspens  ons  by  non-banking 


agencies  to  serve  as  good  cause  for 
suspensions  or  debarments  in  the 
banking  industry. 

The  proposal  was  consistent  with  the 
Agencies'  current  authority  under 
section  8(e)(l)(A)(ii)  of  the  FDIA.  which 
allows  the  Agencies  to  take  into  account 
unsafe  business  practices  in  connection 
not  only  with  any  insured  depository 
institution,  but  more  broadly,  any 
business  institution.^^  The  Agencies 
continue  to  believe  that  there  may  be 
cases  in  which  misconduct  by 
accountants  at  non-depository 
institutions  could  raise  serious 
questions  about  the  ability  of  the 
accountant  to  provide  audit  services  for 
an  insiued  depository  institution.  Under 
the  final  rule,  therefore,  the  Agencies 
c^  consider  as  "good  cause" 
suspensions  and  debarments  of 
accountants  in  non-depository 
institution  contexts  that  come  to  the 
attention  of  the  Agencies. 

Another  commenter  questioned 
whether  the  Agencies  have  the  authority 
to  use  negligence  as  a  basis  for  a 
removal,  suspension,  or  debarment  of  an 
accountant.  The  commenter  argued  that 
the  negligence  standard  is  not  consistent 
with  remedies  available  now  to  the 
Agencies  against  independent 
contractor  lAPs  under  section  8  of  the 
FDIA.  12 

In  response,  the'  Agencies  note  that 
section  36  of  the  FDIA  broadly  refers  to 
"good  cause"  as  grounds  for  section  36 
enforcement  actions.  There  is  no 
limitation  in  the  statute  on  the  use  of 
negligence  as  a  basis  for  action,  nor  does 
section  36  tie  "good  cause"  to  existing 
section  8  standards.  On  the  contrary, 
section  36  of  the  FDIA  states  that  the 
good  cause  enforcement  remedies  are  in 
addition  to  those  available  under 
section  8."  The  commenter's  position 
would  essentially  require  this  clause  to 
be  eliminated  from  section  36  of  the 
statute.  Also,  the  negligence  standard  is 
one  the  SEC  has  used  for  many  years  in 
its  suspension  and  debarment  actions 
against  accountants.  Congress  recently 
codified  this  standard  for  the  SEC  in  the 
Sarbanes-Oxley  Act. 

For  the  foregoing  reasons,  the 
Agencies  are  adopting  in  the  final  rules 
the  good  cause  standard  from  the 
proposed  rules. 

Removal,  Suspension,  or  Debarment 
of  Accounting  Firms  or  Offices  of  Firms. 
The  proposed  rules  provided  that  if  an 
Agency  determines  that  there  is  good 
cause  for  the  removal,  suspension,  or 
debarment  of  a  member  or  an  employee 


"  12  U.S.C.  1818(e)(l)(A)(ii);  see  also 
Hendrickson  v.  FDKhlU  F.3d  98  (7th  Cir.  1997). 
'2  See  12  U.S.C.  1818.  1813(u)(4).' 
"W.  1831in(g)(4). 


of  an  accoimting  firm,  the  Agency  "also 
may  remove,  suspend,  or  debar  such 
firm  or  one  or  more  offices  of  such 
firm."  The  proposed  rule  listed  five 
illustrative  factors  that  the  Agency  may 
consider  when  deciding  (a)  whether  to 
remove,  suspend,  or  debar  a  firm  or  one 
or  more  offices  of  such  firm,  and  (b)  the 
term  of  any  sanction  imposed. 

Some  of  the  commenters  questioned 
the  authority  of  the  Agencies  to  take 
action  against  accounting  firms  or 
offices  of  firms.  One  commenter  noted 
that  section  36(g)(4)  of  the  FDIA 
specifically  permits  removal, 
suspension,  or  debarment  of  "an 
independent  public  accoimtant."  The 
commenter  then  asserted  "[tjhere  is  no 
mention  in  the  statute  of  the  possible 
extension  of  tho^e  sanctions  to 
accounting  firms  or  offic&s,  or  of 
extended  or  vicarious  liability  in  any 
other  way  Qr  of  any  kind."  The 
commenter  concluded  that  the  Agencies 
lack  authority  to  implement  this  aspect 
of  their  proposal. 

Another  commenter  did  not 
specifically  question  the  authority  of  the 
Agencies  to  propose  rules  permitting  the 
removal,  suspension,  or  debarment  of  an 
accounting  &rm  or  office  thereof.  Rather, 
the  commenter  quoted  a  portion  of  the 
legislative  history  of  the  Financial 
Institutions  Reform,  Recovery,  and 
Enforcement  Act  of  1989  (FIRREA),  Pub. 
L.  101-73,  103  Stat.  183  (1989),  to  the 
effect  that  enforcement  actions  should 
usually  be  limited  to  the  individuals 
who  participated  in  the  wrongful  action 
to  "prevent  unintended  consequences  or 
economic  harm  to  innocent  third 
parties."  '■'  The  commenter  argued  that 
the  rules  should  include  an  explicit 
presumption  against  taking  action 
against  an  entire  firm,  that  this  sanction 
should  only  be  available  in  the  most 
egregious  circumstances,  specifically 
articulated  in  the  rules,  and  that  a 
sanction  against  a  firm  should  only  be 
permissible  after  the  affected  firm  has 
had  the  opportunity  for  a  meaningful 
hearing  before  an  independent  trier  of 
fact. 

The  Agencies  believe  that  tlie 
proposed  rules,  as  they  pertain  to 
actions  against  accounting  firms  and 
offices,  are  well  within  the  Agencies' 
statutory  authority.  As  noted  in  the 
preamble  to  the  proposed  nde,  under 
the  current  practice  regulations,  the 
Agencies  may  "remove,  suspend,  or 
debar  a  firm  by  naming  each  member  of 
the  firm  or  office  in  the  order  *  *  *." 
Thus,  the  proposal  also  employed  this 
scope  and  provided  guidance  on  when 
a  firm  sanction  might  be  appropriate.  In 


'*H.R.  Rep.  No.  54(1),  101st  Cong.,  1st  Sess..  at 
467  (1989),  reprintedin  1989  U.S.C.C.A.N.  86,2^3. 
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addition,  there  is  no  indication  that  in 
using  the  term  "independent  public 
accoimtant"  Congress  intended  to 
restrict  removals,  suspensions,  or 
debarments  solely  to  natural  persons. 
The  term  "independent  public 
accountant"  is  used  throughout  section 
36  and  its  implementing  regulation,  12 
CFR  part  363,  not  just  in  the  section 
36(g)(4)  provision  relating  to  removal, 
suspension,  or  debarment.  Indeed, 
section  36  specifically  provides  that  all 
required  audit  services  must  be 
performed  by  an  "independent  public 
accountant"  who  has  agreed  to  provide 
requested  work  papers  and  has  received 
an  acceptable  peer  review.  All  required 
audit  and  other  reports  are  universally 
signed  by  accounting  firms,  not 
individual  accountants, ^^  and  peer 
reviews  are  performed  at  the  firm  level. 
Thus,  the  Agencies  believe  that 
enforcement  action  at  the  firm  level  in 
appropriate  circumstances  is  entirely 
consistent  with  the  section  36  statutory 
scheme.*^ 

With  respect  to  the  legislative  history 
quoted  by  the  commenter,  we  note  that 
the  history  is  from  FIRREA,  not  the 
Federal  Deposit  Insurance  Corporation 
Improvement  Act  of  1991  (FDICIA),!^ 
which  added  section  36  to  the  FDLA,  so 
it  is  not  directiy  relevant  to  our 
construction  of  section  36.  Even  if  this 
legislative  history  were  applicable  to 
section  36,  the  commenter  quoted  only 
a  portion  of  the  relevant  legislative 
history  material — the  section  not  quoted 
supports  the  view  that,  in  extending 
Agency  enforcement  jurisdiction  to 
independent  contractors,  including 
"any  attorney,  appraiser,  or 
accountant,"  ^^  Congress  intended  such 
enforcement  jurisdiction  to  extend  to 


'5  Section  AU  508.08  of  the  AICPA's  Professional 
Standards  describes  the  basic  elements  of  the 
auditor's  standard  report  on  audited  financial 
statements.  These  elements  include  "i.  The  manual 
or  printed  signature  of  the  auditor's  finn." 
Similarly,  Section  AT  501.47  of  these  standards 
states  that  a  practitioner's  examination  report  on  the 
effectiveness  of  an  entity's  internal  control  over 
financial  reporting  should  include  "j.  The  manual 
or  printed  signature  of  the  practitioner's  firm."  In 
addition,  Section  AU  9339.06  of  the  Professional 
Standards  presents  an  example  of  a  letter  that  an 
auditor  should  consider  submitting  to  a  regulator 
prior  to  allowing  the  regulator  access  to  audit  work 
papers.  This  letter  ends  with  "Firm  signature." 

'*The  Agencies  realize  that  the  final  rule 
includes  definitions  of  both  independent  public 
accountant  (individuals  who  provide  audit  services) 
and  accounting  firm  (business  entities  that  provide 
auditing  services).  The  dual  definitions  are  required 
because  of  the  additional  criteria,  beyond  those 
applicable  to  individual  accountants,  that  the 
Agencies  may  assess  in  determining  whether  to  take 
action  against  a  firm.  The  Agencies  continue  to 
believe  that  the  statutory  term  independent  public 
accountant  encompasses  both  regulatory 
definitions. 

"Pub.  L.  102-242,  105  Stat.  2236  (1991). 

'« 12  U.S.C.  1813(u)(4). 


business  organizations  under 
appropriate  circumstances.  In  this 
regard,  the  House  Banking  Committee's 
Report  on  FIRREA,  H.R.  Rep.  No.  54(1), 
at  466-67,  states: 

[T]he  Committee  strongly  believes  that  the 
agencies  should  have  the  power  to  proceed 
against  such  entities  (corporation,  firm  or 
partnership)  if  most  or  many  of  the  managing 
partners  or  senior  officers  of  the  entity  have 
participated  in  some  way  in  the  egregious 
misconduct.  For  example,  a  removal  and 
prohibition  order  might  be  justified  against 
the  local  office  of  a  national  accounting  firm 
if  it  could  be  shown  that  a  majority  of  the 
managing  partners  or  senior  supervisoiy  staff 
participated  directly  or  indirectly  in  the 
serious  misconduct  to  an  extent  sufficient  to 
give  rise  to  an  order.  Such  an  order  might 
well  be  inappropriate  if  it  was  taken  against 
the  entire  national  firm  or  other  geographic 
units  of  the  firm,  unless  the  headquarters  of 
these  units  were  shown  to  have  also 
participated,  even  if  only  in  a  reviewing 
capacity. 

Accordingly,  the  similar  reference  in 
section  36  to  "independent  public 
accountant"  can  reasonably  be  read  to 
reach  firms  as  well. 

The  Agencies  understand  that  severe 
economic  consequences  may  result  from 
action  barring  an  accounting  firm  from 
performing  section  36  audit  services. 
The  Agencies  are  also  sensitive  to  the 
consequences  that  barring  a  firm  might 
have  on  iimocent  third  parties  not 
directly  involved  in  the  misconduct  at 
issue.  While  the  Agencies  have  had  the 
authority  since  FIRREA  to  pursue 
enforcement  actions  against  entire  firms 
of  professionals,  such  authority  has 
been  used  only  a  handful  of  times  and 
only  in  the  most  egregious 
circumstances.  In  addition,  the  Agencies 
believe  that  the  five  factors  specified  in 
the  proposed  rule  appropriately  focus 
the  inquiry  on  whether  sufficient 
involvement  of  firm  management  is 
present  to  justify  action  against  the 
entire  firm.  Accordingly,  the  Agencies 
see  no  reason  to  amend  the  proposal  to 
include  an  explicit  presumption  against 
action  at  the  firm  or  office  level.  The 
comment  concerning  the  need  for  a 
prior  hearing  before  action  at  the  firm  or 
office  level  will  be  addressed  in  the 
sections  discussing  automatic  and 
immediate  suspensions. 

Proceedings  to  Remove,  Suspend,  or 
Debar.  Under  the  proposed  rules,  the 
Agencies  would  hold  formal  hearings  on 
removals,  suspensions,  and  debarments 
under  rules  that  are  consistent  with  the 
Agencies'  Uniform  Rules  of  Practice  and 
Procedure  (Uniform  Rules). '^  The 
Uniform  Rules  provide,  among  other 


things,  for  written  notice  to  the 
respondent  of  the  intended  Agency 
action  and  the  opportunity  for  a  public 
hearing  before  an  administrative  law 
judge.  The  administrative  law  judge 
would  refer  a  recommended  decision  to 
the  Agency,  which  would  issue  a  final 
decision  and  order.  Each  Agency  would 
have  the  discretion  to  limit  an  order  of 
removal,  suspension,  or  debarment  so 
that  it  applied  solely  to  audit  services 
provided  to  specified  insured 
depository  institutions,  rather  than  to  all 
insured  depository  institutions 
supervised  by  the  issuing  Agency.  This 
was  referred  to  in  the  proposed  rules  as 
a  "limited  scope  order."  ^° 

The  procedures  in  the  proposed  rules 
for  removal,  suspension,  and  debarment 
were  drawn  principally  from  the 
Agencies'  existing  practice  rules.  The 
Agencies  did  not  receive  comment  on 
these  procedures.  Therefore,  the 
Agencies  are  adopting  the  procedures  as 
proposed. 

Immediate  Suspension  from 
Performing  Audit  Services.  The 
proposed  rule  implemented  the 
authority  in  section  36  to  "suspend"  an 
independent  public  accountant  by 
providing  that  an  Agency  may  issue  a 
notice  immediately  suspending  an 
accountant  or  a  firm  subject  to  a  notice 
of  intention  to  remove,  suspend,  or 
debar  if  the  Agency  determines  that 
immediate  suspension  is  necessary  for 
the  protection  of  an  insured  depository 
institution,  or  its  depositors,  or  for  the 
protection  of  the  insured  depository 
system  as  a  whole.  In  making  this 
proposal,  the  Agencies  stated  that  the 
authority  to  immediately  suspend  an 
accountant  or  firm  could  prevent 
seriously  harmful  conduct  relating  to 
accounting  matters  at  an  insured 
depository  institution  from  being 
repeated  or  escalating  while  the 
administrative  proceedings  relating  to  a 
permanent  removal,  suspension,  or 
debarment  order  are  pending. 

One  commenter  asked  for  guidance  to 
insured  depository  institutions  on  what 
to  do  if  their  accountant  were 
suspended  immediately,  more 
specifically,  how  to  meet  the  deadlines 
for  filing  aimual  audits.  The  commenter 
was  concerned  that  there  would  not  be 
sufficient  time  to  complete  the  audit, 
given  the  time  it  would  take  for  a  new 
accountant  to  become  familiar  with  the 
facts. 

The  Agencies  understand  that  an 
immediate  suspension  may  cause 
disruption  to  an  institution  and  make  it 


"See  12  CFR  part  19,  subpart  A  (OCC);  12  CFR 
part  263.  subpart  A  (Board):  12  CFR  part  308, 
subpart  A  (FDIC);  12  CFR  part  509,  subpart  A 
(OTS). 


^"The  Agencies  will  also  have  the  discretion  to 
issue  suspension  orders  where  the  duration  of  the 
suspension  would  be  dependent  on  the  satisfectory 
completion  of  remedial  action. 
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difficult  to  1  neet  the  deadlines  for 
submitting  innual  audits.  The  Agencies 
expect  that  mmediate  suspensions 
would  only  be  issued  in  compelling 
situations.  In  the  case  where  an  Agency 
head  impos  id  an  immediate 
suspension,  the  Agency  will  make 
appropriate  adjustments  to  the  filing 
deadlines,  i  warranted,  at  the 
institution's  request. 

Another  c  ommenter  expressed  a 
variety  of  ol  jections  to  the  proposed 
procedures  or  contesting  an  immediate 
suspension.  The  commenter  generally 
stated  that  t  le  proposed  procedures  do 
not  comport  with  due  process  and 
suggested  th  at  the  Agencies  modify  the 
proposed  pr  jcediires  in  a  number  of 
areas  to  folk  w  more  closely  those 
procedures  j  oveming  issuance  of 
temporary  ci  tase-and-desist  orders  by 
the  SEC.  Exc  ept  for  the  modifications 
explained  b«  low.  the  Agencies  do  not 
leiieve  that  he  proposed  procedures 
should  be  cc  nformed  to  the  procedures 
applicable  tc  temporary  cease-and- 
desist  orders  issued  under  the  securities 
laws.  With  r  sgard  to  the  protection  of 
the  nation's  )anking  system,  judicial 
decisions  ha  /e  recognized  that  there  is 
a  compelling  governmental  interest  that 
can  justify  re  gulatory  action  with-    ' 
abbreviated  |  irocedures  when 
necessary.2i  The  Agencies  expect  that 
the  immedia  e  suspension  remedy 
would  be  us*  d  only  in  circumstances 
'where  seriou  s  harm  to  a  depository 
institution,  il  s  depositors,  or  to  the 
depository  s]  stem  as  a  whole  woidd 
occur  unless  immediate  enforcement 
action  is  take  n. 

The  comm  mter  also  had  more 
specific  sugg  jstions  for  revisions  to  the 
proposal.  Fir  ;t,  the  commenter  stated 
that  the  Ager  cies'  proposed  procedures 
should  allow  for  a  quicker  agency 
decisionmak  ng  process.  The 
commenter  n  ated  that,  under  the  time 
frames  contai  ned  in  the  proposed  rules, 
an  accountan  t  or  a  firm  that  petitions 
the  Agency  t(  stay  a  notice  of  immediate 
suspension  n  ay  not  receive  a  decision 
with  respect  i  o  the  petition  until  70 
days  after  the  immediate  suspension 
becomes  effe(  tive.  The  commenter 
noted  that,  ui  der  the  SEC  Rules  of 
Practice,  a  fin  al  agency  decision  on  a 
cbdllenge  to  a  temporary  cease-and- 
desist  order  ii  sued  by  the  SEC  without 
a  prior  hearin  i  is  required  within  20 
days. 22 

"The  Agenci  bs  believe  that  the 
proposed  maj  imum  time  period 
permitted  for  an  Agency  decision  on  a 
stay  petition  i  s  consistent  with  due 


■"  See,  e.g. 
(1947). 
"17CFR201 


Fat^y  V.  Mallonee.  322  U.S.  245 
3(c). 


process  requirements.  The  Agencies 
note  that  the  Supreme  Court  has 
approved  a  procedural  framework 
allowing  up  to  90  days  for  a  final 
decision  by  the  Agencies  on  a  challenge 
to  an  ex  parte  suspension  order  issued 
by  the  Agencies  against  an  lAP  of  a 
depository  institution  who  has  been 
indicted  for  certain  types  of  crimes. 
FDlCw.  Mallen,  486  U.S.  230  (1988). 

The  maximum  time  limits  in  the 
proposed  ndes  were  designed  by  the 
Agencies  to  permit  a  sufficient  period 
for  the  creation  of  a  meaningful  record 
with  regard  to  a  stay  petition  and  for 
careful  and  deliberate  review  of  that 
record  by  the  Agency  decision  maker, 
consistent  with  the  recognized  necessity 
for  prompt  administrative  action  on 
such  a  petition.  As  with  the  post- 
deprivation  Agency  hearing  at  issue  in 
the  Mallen  decision,  a  stay  petition 
could  necessitate  resolution  of  factual 
disputes  that  would  require  at  least 
some  examination  of  relevant  evidence. 

The  Agencies  intend  that  an 
administrative  decision  on  a  stay 
petition  under  the  rules  should  be  made 
at  the  earliest  practicable  time.  Thus, 
the  time  limits  imposed  in  the  rules  are 
intended  to  establish  only  the  maximum 
period  allowable  for  issuing  a  decision 
and  a  decision  is  expected  to  be  made 
more  promptly  whenever  feasible. 
Nevertheless,  in  order  to  further 
minimize  concerns  about  undue  delay 
in  the  decision  on  a  stay  petition,  the 
Agencies  believe  that  the  date  by  which 
a  hearing  on  a  petition  to  stay  is  ordered 
can  be  shortened  without  unduly 
impairing  the  administrative 
decisionmaking  process.  Accordingly, 
the  final  rules  require  that  an  Agency 
must  order  a  hearing  on  a  petition  to 
stay  to  be  held  10  days  after  receipt  of 
the  petition,  rather  than  within  30  days 
as  proposed. 

As  tne  commenter  pointed  out,  the 
Supreme  Court's  approval  of  a  90-day 
agency  decisionmaking  period  in  the 
Mallen  decision  depended  in  part  on  the 
fact  that,  under  the  statutory  framework 
at  issue,  the  suspension  of  an  LAP  may 
be  issued  only  after  the  individual 
involved  has  been  indicted  by  an 
independent  entity,  like  a  grand  jury. 
According  to  the  Court,  the  indictment 
serves  to  reduce  the  likelihood  that  the 
banking  agency  suspension  is 
unjustified.  Under  the  proposed  rules, 
an  immediate  suspension  notice  may  be 
issued  by  an  Agency  without  any 
similar  action  by  a  third  party.  In  the 
Agencies'  view,  however,  the  lack  of  an 
independent  triggering  event  by  a  third 
party  for  accountant  suspensions  does 
not  mean  that  the  maximum  time  limits 
in  the  final  rules  would  residt  in  the 
denial  of  a  prompt  and  meaningful 


hearing  before  the  Agency  on  the 
propriety  of  the  suspension.  The 
Agencies  intend  that,  under  the  final 
rules,  an  immediate  suspension  could 
be  issued  only  where  there  is  probative 
evidence  that  substantial  harm  to  an 
insured  depository  institution,  its 
depositors,  or  to  the  depository  system 
as  a  whole  is  likely  to  occur  prior  to 
completion  of  the  proceedings  on  a 
permanent  order  of  removal, 
suspension,  or  debarment.  In  addition, 
under  the  final  rules,  the  maximimi  time 
period  permitted  for  a  decision  on  a  stay 
petition  (50  days)  is  only  slightly  longer 
than  half  the  maximum  time  limit 
approved  in  the  Mallen  case  for  an 
agency  decision  on  an  indictment- 
triggered  suspension.  In  the  Agencies* 
judgment,  the  maximum  time  for 
decision  in  the  final  rules  represents  the 
shortest  realistic  period  necessary  for 
adequate  consideration  of  the 
suspended  party's  opposition  to  the 
suspension. 23  As  the  Supreme  Court 
noted  in  Mallen,  the  public  has  a  strong 
interest  in  seeing  that  the  ultimate 
agency  decision  with  respect  to  a 
suspension  is  made  in  a  "considered 
and  deliberate  manner."  24 

The  commenter's  second  objection  to 
the  procedures  was  to  the  proposed 
provisions  under  which  the  decision  on 
a  petition  to  stay  an  inunediate 
suspension  is  made  by  a  presiding 
officer  designated  by  the  Agency. 
According  to  the  commenter,  the  stay 
petition  should  be  decided  by  an 
administrative  law  judge,  who  by  statute 
has  some  independence  fi-om  the  agency 
whose  cases  the  judge  hears. 

The  Agencies  do  not  believe  that  an 
administrative  law  judge  must  be . 
designated  as  the  decisionmaking 
official  with  regard  to  a  petition  to  stay 
the  immediate  suspension  of  an 
accountant  or  firm.  The  Agencies  note 
that  under  their  existing  rules  of 
practice,  a  similar  type  of  decision  on  an 
interim  order,  namely  the  decision  with 
respect  to  whether  a  suspension  of  an 
LAP  who  has  been  indicted  should  be 
lifted  pending  completion  of  the 
criminal  trial,  is  made  by  a  presiding 
officer,  not  by  an  administrative  law 
judge.25  A  court  decision  that  prescribed 
the  minimum  procedures  required  by 
due  process  for  these  suspensions  did 
not  suggest  that  the  agency  decision  on 
lifting  the  suspension  had  to  be  made  by 


"  The  proposed  and  final  rules  permit  a 
suspended  accountant  or  firm  to  elect  to  seek 
review  of  the  presiding  officer's  decision  on  a  stay 
petition  by  the  Agency.  However,  the  appeal  to  the 
Agency  is  not  mandatory. 

^MBB  U.S.  81244. 

"12  CFR  19.112(b)  (OCC):  12  CFR  263.73(a) 
(Board);  12  CFR  308.164(b)  (FDiC);  and  12  CFR 
508.6(a)  (OTS). 
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an  administrative  law  judge  in  order  to 
meet  constitutional  requirements. 2^ 

The  Agencies  recognize,  however, 
that  it  may  be  useful  to  clarify  that  the 
presiding  officer  who  decides  a  petition 
to  stay  an  inunediate  suspension  must 
be  insidated  fitam  the  Agency  staff 
responsible  for  prosecuting  the  charges 
against  the  suspended  accountant  or 
firm.  The  provisions  of  the  proposed 
rules  relating  to  the  hearing  on  a  stay 
petition  are  therefore  being  modified  to 
add  a  new  sentence,  which  follows  the 
requirements  of  the  Administrative 
Procedure  Act  2^  for  formal  agency 
adjudications.  The  final  rules  explicitly 
state  that  an  Agency  employee  engaged 
in  investigative  or  prosecuting  fimctions 
for  the  Agency  in  a  particular  action 
against  an  accoimtant  or  a  firm,  or  in  a 
factually  related  action,  may  not  serve 
as  the  presiding  officer  or  otherwise 
participate  or  advise  in  the  decision 
with  respect  to  a  petition  to  stay  the 
immediate  suspension. 

The  commenter's  third  suggestion  was 
that  the  proposed  immediate  suspension 
provisions  be  modified  to  make  clear 
that,  except  in  unusual  cases,  an 
accountant  or  firm  should  be  suspended 
immediately  only  after  prior  notice  and 
opportunity  for  the  party  involved  to 
contest  the  suspension.  In  the  Agencies' 
judgment,  the  modification  to  the 
proposed  procedures  advocated  by  the 
commenter  is  neither  necessary  nor 
appropriate.  There  is  nothing  in  section 
36  that  requires  prior  notice  and 
opportunity  for  hearing  before  a 
suspension  under  that  provision  may  be 
issued.  Moreover,  the  courts  have  long 
recognized  that  the  strong  governmental 
interest  in  protecting  depositors  and 
preserving  confidence  in  the  financial 
system  can  justify  immediate  action  by 
the  regulatory  agencies  prior  to  notice 
and  the  opportunity  for  hearing.  28 

Fourth,  tne  commenter  asserted  that, 
like  the  SEC  Rules  of  Practice,  the 
Agencies'  procedures  should  require  a 
showing  that  irreparable  harm  woidd 
result  before  authorizing  an  immediate 
suspension.  Contrary  to  this  comment, 
there  is  no  requirement  in  section  36 
that  the  Agencies  show  "irreparable 
harm."  Nor  are  the  agencies  aware  of 
any  authority  that  requires  a  finding  by 
the  Government  of  irreparable  harm  in 
order  to  satisfy  minimum  constitutional 
standards  of  due  process  before 
immediate  action  can  be  taken.  The 
Agencies  further  note  that  the 
suspension  procediu^s  in  the  proposed 


^^Feinberg  v.  FDIC,  420  F.  Supp.  109, 120  p.D.C. 
1976). 

"5U.S.C554. 

"See.  e.g..  Faheyv.  Mallonee,  332  U.S.  at  253; 
Mallen.  486  U.S.  at  240-41;  Feinberg,  420  F.  Supp. 
at  119. 


rules  and  the  finding  that  must  be  made 
by  the  Agencies  to  justify  an  immediate 
suspension  are  very  similar  to  those 
prescribed  in  section  8(e)(3)  of  the 
FDIA,  which  govern  the  suspension  of 
an  LAP  of  an  insured  depository 
institution  pending  completion  of 
administrative  proceedings  concerning  a 
proposed  permanent  order  of  removal  or 
prohibition.29  Nevertheless,  to  better 
express  the  immediate  suspension 
standard,  the  rule  has  been  revised  to 
require  "immediate  harm"  to  an  insured 
depository  institution,  its  depositors,  or 
to  the  depository  system  as  a  whole. 

The  commenter's  fifth  criticism  of  the 
proposed  rule  was  that  it  did  not 
establish  a  procedure  for  judicial  review 
of  immediate  suspensions  imposed  by 
the  Agencies.  However,  section  36 
contains  no  specific  provision  for 
review  by  the  courts  of  any  action  taken 
by  the  Agencies  under  the  authority  of 
that  provision.  Administrative  agencies 
have  no  authority  to  create  a  right  to 
judicial  review  of  agency  action,  ^o  Any 
right  to  judicial  review  of  an  immediate 
suspension  must  be  based  on  some 
statutory  authority. 

The  commenter's  sixth  point 
concerned  immediate  suspensions  of 
accounting  firms.  The  commenter  stated 
that  the  Agencies'  authority  under  the 
proposal  to  immediately  suspend  a  firm 
from  providing  audit  services  is  too 
broad  and  subjective  and  any  firm 
subject  to  an  immediate  suspension 
should  have  greater  procedural 
protections  than  what  is  provided  in  the 
proposed  rules. 

Tne  Agencies  recognize  that  the 
immediate  suspension  of  an  entire  firm 
could  have  a  serious  effect  on  the  firm 
as  well  as  on  the  insured  depository 
institutions  that  may  be  relying  on  the 
firm  for  audit  services.  However,  as 
explained  above,  the  Agencies  intend 
that  the  immediate  suspension  sanction 
would  be  applied  to  a  firm  only  when 
clearly  necessary  to  protect  a  depository 
institution  or  the  depository  system  and 
when  the  factors  specified  in  the  rules 
for  appljring  disciplinary  action  to  a 
firm  support  such  a  regulatory  response. 
Because  the  Agencies  believe  that  these 
circiunstances,  though  unusual,  warrant 
disciplinary  action  against  an  entire 
accoimting  firm  shoidd  they  occur,  the 
Agencies  have  retained  that  authority  in 
the  final  rule.  The  procedural 
protections  afforded  an  immediately 
suspended  party  in  the  final  rules, 
whether  an  individual  or  a  firm, 
represent  an  appropriate  balance 


29  12  U.S.C.  1818(e)(3). 

^  Final  agency  action  would,  however,  be 
reviewable  by  a  court  under  the  Administrative 
Procedures  Act. 


between  protecting  the  banking  system 
and  protecting  the  rights  of  affected 
parties. 

Automatic  Removal,  Suspension,  and 
Debarment.  The  proposed  rule  provided 
that  accoimtants  or  firms  subject  to 
certain  specified  disciplinary  actions 
would  automatically  be  prohibited  from 
providing  audit  services.  No  further 
proceedings  or  hearings  by  the  Agency 
would  be  required  in  these  instances. 
Under  each  Agency's  proposed  rule,  the 
actions  giving  rise  to  such  an  automatic 
bar  include:  (1)  A  final  order  of  removal, 
suspension,  or  debarment  under  section 
36  (other  than  a  limited  scope  order) 
issued  by  any  of  the  other  Agencies;  (2) 
certain  actions  by  the  PCAOB 
(specifically,  a  temporary  suspension  or 
permanent  revocation  of  registration  or 
a  temporary  or  permanent  suspension  or 
debarment  from  further  association  with 
a  registered  public  accounting  firm);  (3) 
certain  actions  by  the  SEC  (specifically, 
an  order  of  suspension  or  a  denial  of  the 
privilege  of  appearing  or  practicing 
before  the  SEC);  and  (4)  suspension  or 
debarment  for  cause  from  practice  as  an 
accountant  by  the  licensing  authority  of 
any  state,  possession,  commonwealth, 
or  the  District  of  Columbia. 

Under  the  proposed  rules, 
disciplinary  actions  not  giving  rise  to  an 
automatic  bar  could  still  serve  as 
grounds  for  an  Agency  to  take  action 
against  an  accountant  or  a  firm.  In  this 
respect,  groimds  for  Agency  action  set 
forth  in  the  proposal  specifically 
include  removal,  suspension,  or 
debarment  by  any  Federal  or  state 
agency  regulating  the  banking, 
insurance,  or  securities  industries.  If 
such  an  action  were  groimds  for  an 
Agency  proceeding,  however,  the  full 
array  of  hearings  and  procedures  in  the 
proposed  rules  would  be  required. 

One  commenter  objected  to  the 
proposed  rules'  approach  to  the 
automatic  bar,  contending  that  it  was 
too  broad  in  scope  because  the  reasons 
for  an  action  by  the  SEC,  PCAOB,  or  a 
state  might  be  irrelevant  to  the  provision 
of  audit  services  under  the  rules.  The 
commenter  argued  that,  to  prevent  an 
imwarranted  automatic  bar,  an 
accoimtemt  or  a  firm  should  in  all  cases 
have  the  opportunity  for  a  hearing 
before  an  Agency  considering  removal, 
suspension,  or  debarment,  and  that  the 
Agency  should  be  required  to  conduct 
an  independent  analysis.  The 
commenter  also  asserted  that  the  SEC's 
automatic  suspension  provisions  are 
more  limited  and  generally  require 
license  revocation,  criminal  conviction, 
or  prior  action  by  the  SEC.  Finally,  the 
commenter  urged  the  Agencies  to 
include  in  the  final  rule  an  expedited 
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review  prooess  for  an  automatic 
removal,  suBpension,  or  debarment. 

The  Agencies  believe  that  the 
automatic  hpr  provisions  are  generally 
appropriate!  notwithstanding  certain 
differences  rom  the  SEC's  practice,  and 
that  the  pro  ections  granted  in  the  rule 
are  adequati  (.  In  a  case  where  another 
Agency  has  taken  disciplinary  action 
against  an  a  :countant  or  a  firm  under 
section  36, 1  he  Agency  has  resolved 
issues  that  s  re  relevant  to  the  provision 
of  audit  ser>ices  throughout  the  banking 
system.  If  ai  i  accountant  or  a  firm  were 
entitled  to  a  separate  hearing  before 
each  Agenc; ',  four  separate  hearings 
would  be  re  }uired  to  prevent  an 
accountant  ( ir  firm  from  providing  audit 
services  unc  er  the  rules, 
notwithstan  ling  the  similarity  of  the 
issues.  Such  a  requirement  would 
essentially  rjsult  in  duplicative 
proceedings  to  implement  a  single 
action,  and  I  he  Agencies  do  not  believe 
that  the  repe  titive  proceedings  would 
result  in  any  significant  additional 
protection  fc  r  the  accountant  or  firm. 
The  Agencie  s  believe  it  is  appropriate 
and  within  t  le  statutory  direction  of 
section  36  fo  r  the  joint  rules  to  provide 
that  each  Agpncy  will  defer  to  the 
proceedings  pf  the  other  federal  banking 
supervisors. 

It  should  b  e  noted  that  the  automatic 
bar  resulting  from  an  action  by  another 
Agency  does  not  apply  in  a  case  where 
the  other  Ag(  sncy  has  issued  a  limited 
scope  order  <  ffective  only  with  respect 
to  audit  serv  ces  provided  to  one  or 
more  specific  d  institutions.  If  another 
Agency  soug  it  to  remove,  suspend,  or 
debar  an  acci  tuntant  subject  to  a  limited 
scope  order,  t  would  have  to  provide 
the  accounta  it  with  the  hearings  and 
procedures  si  ;t  forth  in  the  rule. 
Moreover,  in  the  event  that  the 
particular  fac  ts  and  circumstances  of  a 
remQval,  sus]  tension,  or  debarment 
justify  an  exc  eption  from  the  automatic, 
industry-wid  3  bar,  each  Agency's 
proposed  ruL  (  provided  that  the  Agency 
has  discretioi  i  to  override  the  automatic 
bar  with  resp  set  to  the  institutions  it 
supervises.  A  a  accountant  or  firm 
would  be  ent  tied  to  make  such  a 
request  in  an  '  case,  and  the  Agency  ' 
could  grant  m  ritten  permission. 

One  commi  inter  suggested  that  the 
Agencies  sho  ild  include  in  the  rule 
substantive  si  andards  for  when  they 
will  override  the  automatic  bar.  In 
response,  we  bote  that  the  general 
standard  for  suspension  or  debarment 
under  section  36 — "good  cause" — 
woiUd  apply  o  the  decision  of  whether 
or  not  to  over  ide  an  automatic  bar.  It 
is  impossible  lo  predict  all  the 
situations  in  i  vhich  the  facts  will 
support  an  o\  erride  of  an  automatic 


suspension  or  debarment.  A  bright-line 
test  could  have  the  effect  of  limiting  an 
Agency's  flexibility  to  give  the  relief 
sought  by  the  accoimtant  or  firm. 
Accordingly,  the  final  rule  retains  the 
provision  permitting  the  accountant  or 
firm  to  request  that  an  Agency  grant  an 
exception  from  the  automatic  bar. 
With  regard  to  SEC  and  PCAOB 
actions  as  a  predicate  for  the  automatic 
bar,  the  Agencies  believe  that  the  SEC's 
and  PCAOB's  expertise  and  jurisdiction 
in  this  area  warrant  recognition  by  the 
Agencies  of  their  actions  against  an 
accountant  or  firm.  While  diere  are 
differences  between  insured  depository 
institutions  and  institutions  under  the 
primary  jurisdiction  of  the  SEC,  the 
conduct  giving  rise  to  suspension  or 
debarment  by  the  SEC  is  likely  to  be  of 
equally  significant  concern  to  the 
banking  regulators.  In  the  rare  case 
where  an  action  by  the  SEC  or  the 
PCAOB  is  based  on  conduct  that  is 
unrelated  to  the  provision  of  audit 
services  to  an  insiu^d  institution,  the 
Agencies  retain  override  authority,  and 
an  accountant  or  firm  would  be  able  to 
request  Agency  permission  to  provide 
audit  services  notwithstanding  SEC  or 
PCAOB  action. 

The  final  trigger  for  an  automatic  bar 
in  the  proposed  rule  was  suspension  or 
debarment  for  cause  by  a  state  licensing 
authority.  The  Agencies  have  further 
considered  the  potential  effects  of  this 
provision  in  light  of  the  comments 
received  and  agree  that  there  are  likely 
to  be  instances  in  which  a  state's  action 
is  not  relevant  to  the  provision  of  audit 
services — there  may  be  a  wide  range  of 
"for  cause"  grounds  for  suspension  or 
debarment  under  various  state  laws.  In 
addition,  the  procedural  protections 
afforded  to  accountants  in  state 
proceedings  may  not  be  as  imiform  and 
as  broad  as  those  provided  by  the 
Agencies,  the  SEC,  and  the  PCAOB. 
Accordingly,  the  Agencies  have 
determined  that  suspension  or 
debarment  of  an  accountant  for  cause  by 
a  state  licensing  authority  should 
properly  be  treated  as  grounds  for 
discretionary  Agency  removal, 
suspension,  or  debarment,  rather  than  as 
a  trigger  for  the  automatic  prohibition 
on  the  provision  of  audit  services.  The 
final  rule  amends  both  the  automatic  bar 
section  and  the  section  on  grounds  for 
Agency  action  to  reflect  this  change. 
One  commenter  raised  a  concern 
about  whether  the  automatic  bar 
provision  of  the  proposed  rule  could 
violate  an  accountant's  or  a  firm's  right 
to  due  process  by  imposing  a  penalty 
without  allowing  opportunity  for  a 
hearing.  As  set  forth  above,  the 
automatic  bar  only  applies  in  instances 
where  the  accountant  or  a  firm  has 


already  received  due  process 
protections  in  proceedings  before 
another  Agency,  the  SEC,  or  the  PCAOB. 
Moreover,  an  accoimtant  or  a  firm  may 
petition  an  Agency  to  perform  audit 
services  for  a  bank  or  savings 
association.  The  Agencies  believe  that 
these  procediues  will  provide  ample 
opportunity  for  an  accountant  or  firm  to 
obtain  a  fair  hearing  that  comports  with 
due  process  protections  of  the 
Constitution. 

Notice  of  Removal,  Suspension,  or 
Debarment.  The  proposed  rules  required 
the  Agencies  to  make  public  any  final 
order  of  removal,  suspension,  or 
debarment  against  an  accoimtant  or 
accounting  firm  and  notify  the  other 
Agencies  of  such  orders.  This  was 
consistent  with  the  presumption  in 
favor  of  public  notice  for  eiiforcement 
actions  in  the  FDIA.3>  The  proposed 
rules  also  contained  notification 
provisions  for  accountants  and  firms. 

The  proposal  required  that  an 
accountant  or  accounting  firm 
performing  section  36  audit  services  for 
any  insured  depository  institution  must 
provide  the  Agencies  with  written 
notice  of  any  currently  effective 
disciplinary  sanction  against  the 
accountant  or  firm  issued  by  the  PCAOB 
under  sections  105(c)(4)(A)  or  (B)  of  the 
Sarbanes-Oxley  Act,  relating  to 
revocation  of  registration  and 
association  with  a  public  accounting 
firm  or  issuer;  any  current  suspension  or 
denial  of  the  privilege  of  appearing  or 
practicing  before  the  SEC;  or  any 
suspensions  or  debarments  for  cause 
from  practice  as  an  accountant  by  any 
duly  constituted  licensing  authority  of 
any  state,  possession,  commonwealth, 
or  the  District  of  Columbia.  Written 
notice  under  the  proposed  rules  is  also 
required  of  any  removal,  suspension,  or 
debarment  from  practice  before  any 
Federal  or  state  (non-licensing)  agency 
regulating  the  banking,  insurance,  or 
securities  industry  on  grounds  relevant 
to  the  provision  of  audit  services;  and 
any  action  by  the  PCAOB  under  sections 
105(c)(4)(C)  or  (G)  of  the  Sarbanes-Oxley 
Act,  relating  to  limitations  on  the 
activities  of  accountants  and  accounting 
firms  and  any  other  appropriate 
sanction  provided  in  the  rules  of  the 
PCAOB.  Written  notice  must  be  given 
no  later  than  1 5  calendar  days  following 
the  effective  date  of  an  order  or  action, 
or  15  calendar  days  before  an 
accountant  or  accounting  firm  accepts 
an  engagement  to  provide  audit 
services,  whichever  date  is  earlier. 
The  Agencies  did  not  receive  any 
comments  on  the  notice  provisions.  The 
Agencies  are  therefore  adopting  the 


^'12U.S.C.  1818(uHl). 
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provisions  as  proposed,  although  there 
are  technical  changes  to  accommodate 
changes  to  the  good  cause  and 
automatic  suspension  provisions 
described  above. 

Petition  for  Reinstatement.  Under  the 
proposal,  a  removed,  suspended,  or 
debarred  "independent  public 
accountant  or  accounting  firm"  may 
request  reinstatement  by  the  Agency 
that  issued  the  order.  The  individual  or 
firm  would  be  able  to  request 
reinstatement  at  any  time  more  than  one 
year  after  the  effective  date  of  the  order 
and,  thereafter,  at  any  time  more  than 
one  year  eifter  the  most  recent  request 
for  reinstatement. 

One  commenter  asked  that  the 
Agencies  revise  the  proposal  to  permit 
a  firm  to  petition  for  reinstatement  of 
individual  offices  that  have  been 
removed,  suspended  or  debarred,  in 
addition  to  permitting  petitions  for 
reinstatement  of  individual  accountants 
or  the  firm  as  a  whole.  The  Agencies  did 
not  intend  in  the  proposed  rule  to 
prohibit  offices  of  a  firm  that  have  been 
removed,  suspended,  or  debarred  from 
petitioning  for  reinstatement.  The 
proposed  reinstatement  provision, 
therefore,  has  been  revised  in  the  final 
rule  to  clarify  that  a  removed, 
suspended,  or  debarred  office  of  a  firm 
may  petition  for  reinstatement. 

Another  commenter  urged  the 
Agencies  to  state  factors  that  the 
Agencies  would  consider  in  evaluating 
a  reinstatement  request  so  that  affected 
parties  would  know  what  type  of 
information  the  Agencies  need  to  make 
a  decision.  The  Agencies  understand 
that  petitioners  will  wish  to  tailor  their 
reinstatement  requests  in  a  manner  that 
they  believe  will  yield  them  success  in 
obtaining  the  relief  they  seek.  In  the  past 
and  in  other  contexts,  the  Agencies  have 
looked  at  various  factors  in  reviewing 
reinstatement  petitions.  These  factors 
included:  (1)  The  nature,  extent,  and 
duration  of  the  conduct  that  led  to  the 
issuance  of  the  order;  (2)  the  period  of 
time  that  an  order  has  been  outstanding, 
as  well  as  any  prior  requests  made  by 
the  petitioner;  (3)  activities  of  the 
petitioner  since  the  order  was  issued, 
including  evidence  of  rehabilitation;  (4) 
the  nature  of  the  position  or  proposed 
action  the  requestor  is  seeking,  and  the 
scope  of  relief  sought;  (5)  the  likelihood 
of  future  misconduct  giving  good  cause 
for  removing,  suspending,  or  debarring 
the  petitioner;  and  (6)  the  views  and 
opinions  of  other  Federal  banking 
agencies,  when  applicable.  The 
Agencies  will  include  these  factors  in 
their  evaluations  of  petitions  for 
reinstatement. 

Second,  the  commenter  asserted  that 
the  Agencies  failed  to  explain  the 


necessity  for  a  one-year  waiting  period 
before  a  suspended,  removed,  or 
debarred  party  could  seek 
reinstatement.  The  commenter  argued  in 
favor  of  a  case-by-case  approach.  In 
addition,  the  commenter  argued  that  the 
Agencies'  requirement  of  a  one-year 
period  is  inconsistent  with  the  SEC's 
rules,  which  permit  a  petitioner  to  file 
for  reinstatement  at  any  time. 

The  Agencies  believe  that  the 
proposed  rule  made  room  for  a  case-by- 
case  approach  to  reinstatement  by 
providing  that,  "unless  otherwise 
ordered"  by  the  appropriate  agency 
decision  maker,  the  one-year  waiting 
period  would  apply.  Under  the 
proposed  rule,  if  a  petitioner  believed 
that  the  circumstances  merited  review 
prior  to  the  expiration  of  the  one-year 
period,  the  petitioner  could  seek  an 
order  from  the  Agency  decision  maker 
permitting  the  petitioner  to  seek  such 
earlier  review.  Given  the  Agencies' 
intention,  as  reflected  in  the  proposed 
rule,  that  the  one-year  waiting  period  for 
reinstatement  have  some  flexibility  and 
considering  the  comments  received,  the 
Agencies  have  amended  the  final  rule  to 
permit  persons,  firms,  and  offices  to 
petition  for  reinstatement  at  any  time. 

The  proposal  reflected  the  view  of  the 
Agencies  that  petitions  for  reinstatement 
filed  close  in  time,  either  to  the 
Agency's  decision  or  the  last  petition  for 
reinstatement,  are  unlikely  to  present 
new  issues  or  bases  for  reinstatement 
and  would  waste  Agency  resources. 
Thus,  although  the  final  rule  permits  a 
petition  for  reinstatement  at  any  time,  it 
will  be  luiusual  for  the  Agencies  to  grant 
such  relief  within  one  year  of  a  removal, 
suspension  or  debarment  order. '^ 

IV.  Conforming  and  Technical  Changes 
to  the  Rules  of  the  Agencies 

occ 

The  OCC  proposed  adding 
"recklessness"  to  its  description  of 
"disreputable  conduct"  that  may  lead  to 
removal,  suspension,  or  debarment  of 
parties  or  their  representatives  who 
practice  or  appear  before  the  OCC.^' 
This  change  would  conform  the  OCC's 
general  rules  of  practice  with  the 
standards  in  the  proposal  for  removal, 
suspension,  or  debarment  of 
accountants  from  performance  of 
section  36-required  audit  services, 
which  in  turn  reflects  the  addition  of 
the  recklessness  standard  to  the  SEC's 
rules  of  practice  by  the  Sarbanes-Oxley 
Act  The  purpose  of  adding  the 


"  Also,  in  the  case  of  a  suspension,  it  will  be 
unusual  for  the  Agencies  to  grant  reinstatement 
prior  to  the  expiration  of  the  suspension  period. 

"  See  12  CFR  19.196  (describing  disreputable 
conduct). 


recklessness  standard  was  to  clarify  that 
conduct  more  culpable  than 
incompetence,  but  less  culpable  than 
willful  or  knowing  action,  may  form  the 
basis  for  a  suspension  or  debarment. 

The  OCC  also  proposed  broadening 
the  scope  of  "disreputable  conduct"  to 
allow  the  OCC  to  consider  suspensions 
or  debarments  of  accountants — for  any 
reason — by  the  other  Agencies,  the  SEC, 
the  Commodity  Futures  Trading 
Commission,  or  any  other  Federal 
agency.  This  change  would  remove  the 
requirement  in  the  current  §  19.196(g) 
that  suspensions  by  other  agencies 
concern  "matters  relating  to  the 
supervisory  responsibilities  of  the 
OCC."  This  change  takes  into  account 
the  possibility  that  a  suspension  of  an 
accountant  by  another  agency,  relating 
to  the  professional  conduct  of  an 
accountant,  could  be  grounds  for 
removal,  suspension,  or  debarment  by 
the  OCC,  even  if  the  suspension  by  the 
other  agency  did  not  relate  to  a  banking 
matter. 

Unlike  the  other  amendments  in  the 
proposal,  which  would  address  an 
accountant's  or  a  firm's  ability  to 
perform  section  36-required  audits,  this 
part  of  the  proposal  concerned  who  may 
practice  before  the  OCC  in  other 
capacities,  such  as  in  adjudications,  or 
through  preparation  of  documents  for 
submission  to  the  OCC.  Under  the 
proposed  rule,  the  OCC  also  revised  a 
number  of  sections  within  part  19  to 
make  conforming  and  technical  changes 
to  implement  section  36  of  the  FDIA 
and  bring  procedural  aspects  of  part  19 
up  to  date. 

The  OCC  did  not  receive  any 
comments  on  these  proposed  changes. 
Accordingly,  the  conforming  and 
technical  changes  are  adopted  in  the 
final  rule  as  proposed. 

Board 

The  Board  proposed  to  amend  its 
Rules  of  Practice  Before  the  Board  (12 
CFR  263,  subpart  F)  to  expand  the  type 
of  conduct  for  which  an  individual  may 
be  censured,  debarred,  or  suspended 
from  practice  before  the  Board.  In 
particular,  the  Board  proposed  to  revise 
the  description  of  the  conduct  that 
would  warrant  sanctions  to  include 
reckless  violations,  or  reckless  aiding 
and  abetting  violations,  of  specified 
laws  and  the  reckless  provision  of  false 
or  misleading  information,  or  reckless 
participation  in  the  provision  of  false  or 
misleading  information,  to  the  Board. 
The  regulation  currentiy  provides  for 
sanctions  only  for  willful  misconduct. 
The  purpose  of  this  proposed 
amendment  was  to  clarify  that  conduct 
more  culpable  than  incompetence,  but 
less  culpable  than  willful  or  knowing 
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action,  may  form  the  basis  for  a 
suspension  ar  debarment  from  practice 
before  the  Baard.  This  change  also 
reflected  th<i  modification  made  to  the 
SEC's  rules  jf  practice  by  the  Sarbanes- 
Oxley  Act 

The  Boarc  did  not  receive  any 
comments  o  i  these  proposed  changes. 
Accordingly,  the  conforming  and 
technical  changes  are  adopted  in  the 
final  rule  as  proposed. 

FDIC 

The  FDIC  iroposed  making  a 
clarifying  an  d  conforming  amendment 
to  12  CFR  3(  8.109.  which  deals  with  the 
suspension  <  nd  disbarment  of  the  right 
of  any  coun;  el  to  appear  or  practice 
before  the  Fl  )IC,  to  specify  that  an 
application  1  or  reinstatement  must 
comply  with  the  general  filing 
procedures  €  stablished  by  part  303.  The 
amendment  ,vould  add  a  new  sentence 
before  the  cu  rrent  last  sentence  of 
section  308.1  09(b)(3)  to  read  as  follows: 
"The  applica  tion  shall  comply  with  the 
requirement!  of  12  CFR  303.3." 

The  FDIC  (  id  not  receive  any 
comments  oi  these  proposed  changes. 
Accordingly,  the  conforming  and 
technical  chi  nges  are  adopted  in  the 
final  rule  as  |  iroposed 

V.  Regulator  r  Analysis 

A.  Regulatorj  Flexibility  Act 
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proposal  will  affect  a  substantial 
number  of  small  entities. 

Board:  Piu^uant  to  section  605(b)  of 
the  RFA,  5  U.S.C.  605(b),  the  Board 
certifies  that  the  suspension  and 
debarment  amendments  in  this  final 
rulemaking  will  not  have  a  significant 
adverse  economic  impact  on  a 
substantial  number  of  small  entities.  For 
purposes  of  this  Regulatory  Flexibility 
Analysis,  the  Board  defines  "small 
entity"  as  (1)  any  insured  state  member 
bank  with  less  than  $150  million  in  total 
assets,  or  (2)  any  bank  holding  company 
with  a  subsidiary  insured  state  member 
bank  with  less  than  $150  million  in  total 
assets.  For  other  entities  that  could  be 
affected  by  this  rule,  such  as 
accoimtants  and  accounting  firms,  a 
small  entity  is  defined  as  an  accoimting 
office  with  $7  million  or  less  in  annual 
receipts.  The  basis  for  the  Board's 
certification  is  that  the  final  rule  will 
not  apply  to  state  member  banks  that 
have  less  than  $500  million  in  total 
assets.  In  addition,  only  a  limited 
number  of  small  accoimting  firms 
provide  section  36  audit  services  to 
institutions  that  are  regulated  by  the 
Federal  Reserve. 

FDIC:  The  FDIC  certifies,  pursuant  to 
section  605(b)  of  die  RFA,  5  U.S.C. 
605(b),  that  the  final  suspension  and 
debarment  amendments  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  basis  for  the  certification  is  that  the 
rule  will  not  apply  to  insured 
depository  institutions  that  have  less 
than  $150  million  in  total  assets. 
Furthermore,  only  a  limited  number  of 
small  accounting  firms  provide  section 
36  audit  services  to  insured  depository 
institutions  for  which  the  FDIC  is  the 
appropriate  Federal  banking  agency. 

OTS:  Under  the  RFA,  OTS  must  either 
provide  a  Final  Regulatory  Flexibility 
Analysis,  or  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
For  purposes  of  this  RFA  analysis,  the 
OTS  defines  "small  banks"  to  be  those 
savings  associations  with  less  than  $150 
million  in  total  assets. 

Pursuant  to  section  605(b)  of  the  RFA. 
5  U.S.C.  605(b)  certifies  diat  tiiis  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  basis  of 
this  certification  is  that  this  rule  does 
not  apply  to  Mvings  associations  with 
less  than  $50ajnillion  in  assets. 

B.  Paperwork  Reduction  Act 

The  Agencies  have  determined  that 
this  proposed  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.). 

C.  Executive  Order  12866 

The  OCC  and  OTS  have  determined 
that  this  final  rule  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866. 

D.  Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (2  U.S.C.  1532)  (Unfunded 
Mandates  Act),  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  any  rule  likely  to 
result  in  a  Federal  mandate  that  may 
result  in  the  expenditure  by  state,  local, 
and  tribal  goveriunents,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency  to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  The  OCC  and  OTS 
have  determined  that  the  final  rule  will 
not  result  in  expenditures  by  state, 
local,  and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  requires  no  further  analysis 
under  the  Unfunded  Mandates  Act. 

List  of  Subjects 

12  CFR  Part  19 

Administrative  practice  and 
procediue.  Crime,  Equal  access  to 
justice,  Investigations,  National  banks. 
Penalties,  Securities. 

12  CFR  Part  263 

Administrative  practice  and 
procedure,  Claims,  Crime,  Equal  access 
to  justice.  Federal  Reserve  System, 
Lawryers,  Penalties. 

12  CFR  Part  308 

Administrative  practice  and 
procedure.  Bank  deposit  insurance. 
Banks,  banking.  Claims,  Crime,  Equal 
access  to  justice.  Investigations, 
Lawyers,  Penalties,  State  nonmember 
banks. 

12  CFR  Part  513 

Accountants,  Administrative  practice 
and  procedure.  Lawyers. 

DEPARTMENT  OF  THE  TREASURY 

0£Bce  of  the  Comptroller  of  the 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

■  For  reasons  set  out  in  the  joint 
preamble,  part  19  of  chapter  I  of  tide  12 
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of  the  Code  of  Federal  Regulations  is 
amended  to  read  as  follows: 

PART  19— RULES  OF  PRACTICE  AND 
PROCEDURE 

■  1.  The  authority  citation  for  part  19  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  504,  554-557;  12 
U.S.C.  93(b),  93a,  164,  505,  1817,  1818.  1820, 
1831m,  18310,  1972,  3102,  3108(a).  3909  and 
4717;  15  U.S.C.  78(h)  and  (i).  78o-4(c).  78o- 
5,  78q-l,  78s,  78u,  78u-2,  78u-3,  and  78w; 
28  U.S.C.  2461  note;  31  U.S.C.  330.  5321;  and 
42  U.S.C.  4012a. 

Subpart  B — [Amended] 

■  2.  Section  19.100  of  subpart  Bis 
revised  to  read  as  follows: 

§19.100    Filing  documents. 

All  materials  required  to  be  filed  with 
or  referred  to  the  Comptroller  or  the 
administrative  law  judge  in  any 
proceeding  under  this  part  must  be  filed 
with  the  Hearing  Clerk,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Sti-eet,  SW.,  Washington,  DC  20219. 
Filings  to  be  made  with  the  Hearing 
Clerk  include  the  notice  and  answer; 
motions  and  responses  to  motions; 
briefs;  the  record  filed  by  the 
administrative  law  judge  after  the 
issuance  of  a  recommended  decision; 
the  recommended  decision  filed  by  the 
administrative  law  judge  following  a 
motion  for  summary  disposition  (except 
that  in  removed  and  prohibition  cases 
instituted  pursuant  to  12  U.S.C.  1818, 
the  administrative  law  judge  will  file 
the  record  and  the  recommended 
decision  with  the  Board  of  Governors  of 
the  Federal  Reserve  System);  referrals  by 
the  administrative  law  judge  of  motions 
for  interlocutory  review;  exceptions  and 
requests  for  oral  argument;  and  any 
other  papers  required  to  be  filed  with 
the  Comptroller  or  the  administrative 
law  judge  under  this  part. 

Subpart  C— [Amended] 

■  3.  In  §19.111  of  subpart  C,  the  section 
heading  and  the  fourth  and  fifth 
sentences  are  revised  to  read  as  follows: 

§19.111    Suspension,  removal,  or 
prohibition. 

*   *   *  The  written  request  must  be 
sent  by  certified  mail  to,  or  served 
personally  with  a  signed  receipt  on,  the 
District  Deputy  Comptroller  in  the  OCC 
district  in  which  the  bank,  accountant, 
or  accounting  firm  in  question  is 
located,  or.  if  the  bank  is  supervised  by 
Large  Bank  Supervision,  to  the 
appropriate  Deputy  Comptroller  for 
Large  Bank  Supervision  for  the  Office  of 
the  Comptroller  of  the  Currency,  or  if 
the  bank  is  supervised  by  Mid-Size/ 


Community  Bank  Supervision,  to  the 
Senior  Deputy  Comptroller  for  Mid- 
Size/Community  Bank  Supervision  for 
the  Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219.  The 
request  must  state  specifically  the  relief 
desired  and  the  groiuids  on  which  that 
relief  is  based. 

Subpart  K — [Amended] 

■  4.  In  §  19.196  of  subpart  K,  the 
introductory  text  and  paragraphs  (a),  (b), 
and  (g)  are  revised  to  read  as  follows: 

§  1 9.1 96    Disreputable  conduct. 

Disreputable  conduct  for  which  an 
individual  may  be  censured,  debarred, 
or  suspended  from  practice  before  the 
OCC  includes: 

(a)  Willfully  or  recklessly  violating  or 
willfully  or  recklessly  aiding  and 
abetting  the  violation  of  any  provision 
of  the  Federal  banking  or  applicable 
securities  laws  or  the  rules  and 
regulations  thereunder  or  conviction  of 
any  offense  involving  dishonesty  or 
breach  of  trust; 

(b)  Knowingly  or  recklessly  giving 
false  or  misleading  information,  or 
participating  in  any  way  in  the  giving  of 
false  information  to  the  OCC  or  any 
officer  or  employee  thereof,  or  to  any 
tribimal  authorized  to  pass  upon  matters 
administered  by  the  OCC  in  cormection 
with  any  matter  pending  or  likely  to  be 
pending  before  it.  The  term 
"information"  includes  facts  or  other 
statements  contained  in  testimony, 
financial  statements,  applications  for 
enrollment,  affidavits,  declarations,  or 
any  other  document  or  written  or  oral 
statement; 

*        *     .    *        *        *    ' 

(g)  Suspension,  debarment  or  removal 
from  practice  before  the  Board  of 
Governors,  die  FDIC,  the  OTS,  die 
Securities  and  Exchange  Commission, 
the  Commodity  Futtues  Trading 
Commission,  or  any  other  Federal  or 
state  agency;  and 


■  5.  A  new  subpart  P  is  added  to  read  as 
follows: 

Subpart  P — Removal,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Services 

Sec. 

19.241  Scope. 

19.242  Definitions. 

19.243  Removal,  suspension,  or  debarment. 

19.244  Automatic  removal,  suspension,  or 
debarment. 

19.245  Notice  of  removal,  suspension,  or 
debarment. 

19.246  Petition  for  reinstatement. 


§19.241     Scope. 

This  subpart,  which  implements 
section  36(g)(4)  of  the  Federal  Deposit 
hisurance  Act  (FDL\)  (12  U.S.C. 
1831m(g)(4)),  provides  rules  and 
procedures  for  the  removal,  suspension, 
or  debarment  of  independent  public 
accountants  and  their  accounting  firms 
from  performing  independent  audit  and 
attestation  services  required  by  section 
36  of  die  FDIA  (12  U.S.C.  1831m)  for 
insured  national  banks.  District  of 
Columbia  banks,  and  Federal  branches 
and  agencies  of  foreign  banks. 

§19.242    Definitions. 

As  used  in  this  subpart,  the  following 
terms  shall  have  the  meaning  given 
below  imless  the  context  requires 
otherwise: 

(a)  Accounting ^rm  means  a 
corporation,  proprietorship, 
partnership,  or  other  business  firm 
providing  audit  services. 

(b)  Audit  services  means  any  service 
required  to  be  performed  by  an 
independent  public  accoimtant  by 
section  36  of  the  FDL\  and  12  CFR  part 
363,  including  attestation  services. 

(c)  Independent  public  accountant 
(accountant)  means  any  individual  who 
performs  or  participates  in  providing 
audit  services. 

§  19.243    Removal,  suspension,  or 
debarment. 

(a)  Good  cause  for  removal, 
suspension,  or  debarment. 

(1)  Individuals.  The  Comptroller  may 
remove,  suspend,  or  debar  an 
independent  public  accoimtant  from 
performing  audit  services  for  insured 
national  banks  that  are  subject  to  section 
36  of  the  FDIA  if,  after  service  of  a 
notice  of  intention  and  opportunity  for 
hearing  in  the  matter,  the  Comptroller 
finds  that  the  accountant: 

(i)  Lacks  the  requisite  qualifications  to 
perform  audit  services; 

(ii)  Has  knowingly  or  recklessly 
engaged  in  conduct  that  results  in  a 
violation  of  applicable  professional 
standards,  including  those  standards 
and  conflicts  of  interest  provisions 
applicable  to  accountants  through  the 
Sarbanes-Oxley  Act  of  2002,  Pub.  L. 
107-204,  116  Stat.  745  (2002)  (Sarbanes- 
Oxley  Act),  and  developed  by  the  Fhiblic 
Company  Accounting  Oversight  Board 
and  the  Securities  and  Exchange 
Commission; 

(iii)  Has  engaged  in  negligent  conduct 
in  the  form  of: 

(A)  A  single  instance  of  highly 
unreasonable  conduct  that  results  in  a 
violation  of  applicable  professional 
standards  in  circumstances  in  which  an 
accoimtant  knows,  or  should  know,  that 
heightened  scrutiny  is  warranted;  or 
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(B)  Repealed  instances  of 
unreasonab  e  conduct,  each  resulting  in 
a  violation  <  f  applicable  professional 
standards,  t  lat  indicate  a  lack  of 
competence  to  perform  audit  services; 

(iv)  Has  k  lowingly  or  recklessly  given 
false  or  mis  eading  information,  or 
knowingly  c  r  recklessly  participated  in 
any  way  in  i  he  giving  of  false  or 
misleading  :  nformation,  to  the  OCC  or 
any  officer  c  r  employee  of  the  OCC; 

fv)  Has  en  ;agea  in,  or  aided  and 
abetted,  a  m  iterial  and  knowing  or 
reckless  vie!  ation  of  any  provision  of 
the  Federal  tanking  or  securities  laws  or 
the  rules  an(  regulations  thereunder,  or 
any  other  la'  v; 

(vi)  Has  b«  en  removed,  suspended,  or 
debarred  fro  n  practice  before  any 
Federal  or  st  ate  agency  regulating  the 
banking,  ins  arance,  or  securities 
industries,  o  ther  than  by  an  action  listed 
in  §  19.244,  i  »n  groimds  relevant  to  the 
provision  of  audit  services;  or 

(vii)  Is  sus  lended  or  debarred  for 
cause  from  p  ractice  as  an  accountant  by 
any  duly  cor  stituted  licensing  authority 
of  any  state,  possession,  commonwealth, 
or  the  Distric  t  of  Columbia. 

(2)  Accour  ting  firms.  If  the 
Comptroller  determines  that  there  is 
good  cause  fi>r  the  removal,  suspension, 
or  debarmen  of  a  member  or  employee 
of  an  accoun  ing  firm  under  paragraph 
(a)(1)  of  this  >ection,  the  Comptroller 
also  may  ren  ove,  suspend,  or  debar 
such  firm  or  ane  or  more  offices  of  such 
firm.  In  cons  dering  whether  to  remove, 
suspend,  or  <  ebar  a  firm  or  an  office 
thereof,  and  he  term  of  any  sanction 
against  a  fim  under  this  section,  the 
Comptroller  nay  consider,  for  example: 
(i)  The  grai  ity,  scope,  or  repetition  of 
the  act  or  fai  ure  to  act  that  constitutes 
good  cause  f(  r  the  removal,  suspension, 
or  debarmeijl ; 

(ii)  The  ad(  quacy  of,  and  adherence 
to.  applicable  policies,  practices,  or 
procedures  ft  r  the  accounting  firm's 
conduct  of  it!  business  and  the 
performance  sf  audit  services; 
(iii)  The  se  ection,  training, 
supervision,  i  md  conduct  of  members  or 
employees  of  the  accounting  firm 
involved  in  t  le  performance  of  audit 
services; 

(iv)  The  exi  ent  to  which  managing 
partners  or  se  nior  officers  of  the 
accounting  fi:  m  have  participated, 
directly,  or  indirectly  through  oversight 
or  review,  in  he  act  or  failure  to  act; 
and 

(v)  The  ext(  mt  to  which  the 
accounting  fii  m  has,  since  the 
occurrence  of  the  act  or  failure  to  act, 
implemented  corrective  internal 
controls  to  pr  svent  its  recurrence. 

(3)  Limited  scope  orders.  An  order  of 
removal,  susj  ension  (including  an 


immediate  suspension),  or  debarment 
may,  at  the  discretion  of  the 
Comptroller,  be  made  applicable  to  a 
particular  nationeil  bank  or  class  of 
national  banks. 

(4)  Remedies  not  exclusive.  The 
remedies  provided  in  this  subpart  are  in 
addition  to  any  other  remedies  the  OCC 
may  have  imder  any  other  applicable 
provisions  of  law,  rule,  or  regulation. 

(b)  Proceedings  to  remove,  suspend, 
or  debar. 

(1)  Initiation  of  formal  removal, 
suspension,  or  debarment  proceedings. 
The  Comptroller  may  initiate  a 
proceeding  to  remove,  suspend,  or  debar 
an  accountant  or  accoimting  firm  from 
performing  audit  services  by  issuing  a 
written  notice  of  intention  to  take  such 
action  that  names  the  individual  or  firm 
as  a  respondent  and  describes  the  natiure 
of  the  conduct  that  constitutes  good 
cause  for  such  action. 

(2)  Hearings  und^r  paragraph  (b)  of 
this  section.  An  accountant  or  firm 
named  as  a  respondent  in  the  notice 
issued  under  paragraph  (b)(1)  of  this 
section  may  request  a  hearing  on  the 
allegations  in  the  notice.  Hearings 
conducted  imder  this  paragraph  shall  be 
conducted  in  the  same  manner  as  other 
hearings  under  the  Uniform  Rules  of 
Practice  and  Procedure  (12  CFR  part  19, 
subpart  A). 

(c)  Immediate  suspension  from 
performing  audit  services. 

(1)  In  general.  If  the  Comptroller 
serves  a  written  notice  of  intention  to 
remove,  suspend,  or  debar  an 
accountant  or  accoimting  firm  from 
performing  audit  services,  the 
Comptroller  may,  with  due  regard  for 
the  public  interest  and  without  a 
preliminary  hearing,  immediately 
suspend  such  accountant  or  firm  from 
performing  audit  services  for  insured 
national  banks,  if  the  Comptroller: 

(i)  Has  a  reasonable  basis  to  believe 
that  the  accountant  or  firm  has  engaged 
in  conduct  (specified  in  the  notice 
served  on  the  accountant  or  firm  under 
paragraph  (b)  of  this  section)  that  would 
constitute  groimds  for  removal, 
suspension,  or  debarment  under 
paragraph  (a)  of  this  section; 

(ii)  Determines  that  immediate 
suspension  is  necessary  to  avoid 
immediate  harm  to  an  insured 
depository  institution  or  its  depositors 
or  to  the  depository  system  as  a  whole; 
and 

(iii)  Serves  such  respondent  with 
written  notice  of  the  immediate 
suspension. 

(2)  Procedures.  An  immediate 
suspension  notice  issued  under  this 
paragraph  will  become  effective  upon 
service.  Such  suspension  will  remain  in 
effect  until  the  date  the  Comptroller 


dismisses  the  charges  contained  in  the 
notice  of  intention,  or  the  effective  date 
of  a  final  order  of  removal,  suspension, 
or  debarment  issued  by  the  Comptroller 
to  the  respondent. 

(3)  Petition  for  stay.  Any  accountant 
or  firm  immediately  suspended  from 
performing  audit  services  in  accordance 
with  paragraph  (c)(1)  of  this  section 
may,  within  10  calendar  days  after 
service  of  the  notice  of  immediate 
suspension,  file  with  the  Office  of  the 
Comptroller  of  the  Currency, 
Washington,  DC  20219  for  a  stay  of  such 
immediate  suspension.  If  no  petition  is 
filed  within  10  calendar  days,  the 
immediate  suspension  shall  remain  in 
effect. 

(4)  Hearing  on  petition.  Upon  receipt 
of  a  stay  petition,  the  Comptroller  will 
designate  a  presiding  officer  who  shall 
fix  a  place  and  time  (not  more  than  10 
calendar  days  after  receipt  of  the 
petition,  unless  extended  at  the  request 
of  petitioner)  at  which  the  immediately 
suspended  party  may  appear,  personally 
or  through  counsel,  to  submit  written 
materials  and  oral  argument.  Any  OCC 
employee  engaged  in  investigative  or 
prosecuting  functions  for  the  OCC  in  a 
case  may  not,  in  that  or  a  factually 
related  case,  serve  as  a  presiding  officer 
or  participate  or  advise  in  the  decision 
of  the  presiding  officer  or  of  the  OCC, 
except  as  witness  or  counsel  in  the 
proceeding.  In  the  sole  discretion  of  the 
presiding  officer,  upon  a  specific 
showing  of  compelling  need,  oral 
testimony  of  witaesses  may  also  be 
presented.  In  hearings  held  pursuant  to 
this  paragraph  there  shall  be  no 
discovery  and  the  provisions  of  §§  19.6 
through  19.12,  19.16,  and  19.21  of  this 
part  shall  apply. 

(5)  Decision  on  petition.  Within  30 
calendar  days  after  the  hearing,  the 
presiding  officer  shall  issue  a  decision. 
The  presiding  officer  will  grant  a  stay 
upon  a  demonstration  that  a  substantial 
likelihood  exists  of  the  respondent's 
success  on  the  issues  raised  by  the 
notice  of  intention  and  that,  absent  such 
relief,  the  respondent  will  suffer 
immediate  and  irreparable  injury,  loss, 
or  damage.  In  the  absence  of  such  a 
demonstration,  the  presiding  officer  will 
notify  the  parties  that  the  immediate 
suspension  will  be  continued  pending 
the  completion  of  the  administrative 
proceedings  pursuant  to  the  notice. 

(6)  Review  of  presiding  officer's 
decision.  The  parties  may  seek  review  of 
the  presiding  officer's  decision  by  filing 
a  petition  for  review  with  the  presiding 
officer  within  10  calendar  days  after 
service  of  the  decision.  Replies  must  be 
filed  within  10  calendar  days  after  the 
petition  filing  date.  Upon  receipt  of  a 
petition  for  review  and  any  reply,  the 
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presiding  officer  shall  promptly  certify 
the  entire  record  to  the  Comptroller. 
Within  60  calendar  days  of  the 
presiding  officer's  certification,  the 
Comptroller  shall  issue  an  order 
notifying  the  affected  party  whether  or 
not  the  immediate  suspension  should  be 
continued  or  reinstated.  The  order  shall 
state  the  basis  of  the  Comptroller's 
decision. 

§  19.244    Automatic  removal,  suspension, 
and  debarment. 

(a)  An  independent  public  accountant 
or  accounting  firm  may  not  perform 
audit  services  for  insured  national  banks 
if  the  accountant  or  firm: 

(1)  Is  subject  to  a  final  order  of 
removal,  suspension,  or  debarment 
(other  than  a  limited  scope  order)  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  or  the  Office  of 
Thrift  Supervision  under  section  36  of 
theFDIA. 

(2)  Is  subject  to  a  temporary 
suspension  or  permanent  revocation  of 
registration  or  a  temporary  or  permanent 
suspension  or  bar  from  further 
association  with  any  registered  public 
accounting  firm  issued  by  the  Public 
Company  Accounting  Oversight  Board 
or  the  Securities  and  Exchange 
Commission  under  sections  105(c)(4)(A) 
or  (B)  of  the  Sarbanes-Oxley  Act  (15 
U.S.C.  7215(c)(4)(A)  or  (B));  or 

(3)  Is  subject  to  an  order  of  suspension 
or  denial  of  the  privilege  of  appearing  or 
practicing  before  the  Securities  and 
Exchange  Commission. 

(b)  Upon  written  request,  the 
Comptroller,  for  good  cause  shown,  may 
grant  written  permission  to  such 
accountant  or  firm  to  perform  audit 
services  for  national  banks.  The  request 
shall  contain  a  concise  statement  of  the 
action  requested.  The  Comptroller  may 
require  the  applicant  to  submit 
additional  information. 

§  19.245    Notice  of  removal,  suspension  or 
determent. 

(a)  Notice  to  the  public.  Upon  the 
issuance  of  a  final  order  for  removal, 
suspension,  or  debarment  of  an 
independent  public  accountant  or 
accounting  firm  from  providing  audit 
services,  the  Comptroller  shall  make  the 
order  publicly  available  and  provide 
notice  of  the  order  to  the  other  Federal 
banking  agencies. 

(b)  Notice  to  the  Comptroller  by 
accountants  and  firms.  An  accountant 
or  accounting  firm  that  provides  audit 
services  to  a  national  bank  must  provide 
the  Comptroller  with  written  notice  of: 

(1)  Any  currently  effective  order  or 
other  action  described  in 
§§  19.243(a)(l)(vi)  through  (a)(l)(vii)  or 
§§  19.244(a)(2)  through  (a)(3);  and 


(2)  Any  currently  effective  action  by 
the  Public  Company  Accounting 
Oversight  Board  under  sections 
105(c)(4)(C)  or  (G)  of  the  Sarbanes-Oxley 
Act)  (15  U.S.C.  7215(c)(4)(C)  or  (G)). 

(c)  Timing  of  notice.  Written  notice 
required  by  this  paragraph  shall  be 
given  no  later  than  15  calendar  days 
following  the  effective  date  of  an  order 
or  action,  or  15  calendar  days  before  an 
accountant  or  firm  accepts  an 
engagement  to  provide  audit  services, 
whichever  date  is  earlier. 

§  1 9.246    Petition  for  reinstatement. 

(a)  Form  of  petition.  Unless  otherwise 
ordered  by  the  Comptroller,  a  petition 
for  reinstatement  by  an  independent 
public  accountant,  an  accounting  firm, 
or  an  office  of  a  firm  that  was  removed, 
suspended,  or  debarred  under  §  19.243 
may  be  made  in  writing  at  any  time.  The 
request  shall  contain  a  concise 
statement  of  the  action  requested.  The 
Comptroller  may  require  the  applicant 
to  submit  additional  information. 

(b)  Procedure.  A  petitioner  for 
reinstatement  under  this  section  may,  in 
the  sole  discretion  of  the  Comptroller, 
be  afforded  a  hearing.  The  accountant  or 
firm  shall  bear  the  burden  of  going 
forward  with  a  petition  and  proving  the 
grounds  asserted  in  support  of  the 
petition.  In  reinstatement  proceedings, 
the  person  seeking  reinstatement  shall 
bear  the  burden  of  going  forward  with 
an  application  and  proving  the  grounds 
asserted  in  support  of  the  application. 
The  Comptroller  may,  in  his  sole 
discretion,  direct  that  any  reinstatement 
proceeding  be  limited  to  written 
submissions.  The  removal,  suspension, 
or  debarment  shall  continue  until  the 
Comptroller,  for  good  cause  shown,  has 
reinstated  the  petitioner  or  until  the 
suspension  period  has  expired.  The 
filing  of  a  petition  for  reinstatement 
shall  not  stay  the  effectiveness  of  the 
removal,  suspension,  or  debarment  of  an 
accountant  or  firm. 

Dated:  July  23,  2003. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

FEDERAL  RESERVE  SYSTEM 
12  CFR  Chapter  U 
Authority  and  Issuance 

■  For  the  reasons  set  out  in  the  joint 
preamble,  part  263,  chapter  II,  title  12  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  263— RULES  OF  PRACTICE  FOR 
HEARINGS 

■  1.  The  authority  citation  for  part  263  is 
revised  to  read  as  follows: 


Authority:  5  U.S.C.  504;  12  U.S.C.  248, 
324,  504,  506,  1817(j).  1818,  1828(c),  1831m, 
18310,  1831p-l.  1847(b),  1847(d),  1884(b), 
1972(2)(F),  3105,  3107,  3108,  3907,  3909:  15 
U.S.C.  21,  780-4,  780-5,  78u-2.  6801.  6805; 
and  28  U.S.C.  2461  note. 

Subpart  F — [Amended] 

■  2.  In  §  263.94,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  263.94    Conduct  warranting  sanctions. 

***** 

(a)  Willfully  or  recklessly  violating  or 
willfully  or  recklessly  aiding  and 
abetting  the  violation  of  any  provision 
of  the  Federal  banking  or  applicable 
securities  laws  or  the  rules  and 
regulations  thereunder  or  conviction  of 
any  offense  involving  dishonesty  or 
breach  of  trust; 

(b)  Knowingly  or  recklessly  giving 
false  or  misleading  information,  or 
participating  in  any  way  in  the  giving  of 
false  information  to  the  Board  or  to  any 
Board  officer  or  employee,  or  to  any 
tribunal  authorized  to  pass  upon  matters 
administered  by  the  Board  in 
cormection  with  any  matter  pending  or 
likely  to  be  pending  before  it.  The  term 
"information"  includes  facts  or  other 
statements  contained  in  testimony, 
financial  statements,  applications, 
affidavits,  declarations,  or  any  other 
document  or  written  or  oral  statement; 
***** 

■  3.  A  new  subpart  J  is  added  as  follows: 

Subpart  J — Removal,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Services 

Sec. 

263.400  Scope. 

263.401  Definitions. 

263.402  Removal,  suspension,  or 
debarment. 

263.403  Automatic  removal,  suspension, 
and  debarment. 

263.404  Notice  of  removal,  suspension,  or 
debarment. 

263.405  Petition  for  reinstatement. 

Subpart  J— Removal,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Services 

§-263.400    Scope. 

This  subpart,  which  implements 
section  36(g)(4)  of  the  Federal  Deposit 
frisurance  Act  (FDL\)(12  U.S.C. 
1831m(g)(4)),  provides  rules  and 
procedures  for  the  removal,  suspension, 
or  debarment  of  independent  public 
accountants  and  their  accounting  firms 
from  performing  independent  audit  and 
attestation  services  for  insured  state 
member  banks  and  for  bank  holding 
companies  required  by  section  36  of  the 
FDL\  (12  U.S.C.  1831m). 
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§263.401     Obflnitions. 

As  used  i  i  this  subpart,  the  following 
terms  shall  lave  the  meaning  given 
below  unles  s  the  context  requires 
otherwise 

(a)  Accou  itingfinn  means  a 
corporation  proprietorship, 
partnership  or  other  business  firm 
providing  ai  idit  services. 

(b)  Audit  iervices  means  any  service 
required  to  I  le  performed  by  an 
independen  public  accountant  by 
section  36  o '  the  FDIA  and  12  CFR  part 
363,  including  attestation  services. 
Audit  servic  es  include  any  service 
performed  v  ith  respect  to  the  holding 
company  of  an  insured  bank  that  is  used 
to  satisfy  rec  uirements  imposed  by 
section  36  o  part  363  on  that  bank. 

(c)  Bankin  g  organization  means  an 


insured  stat( 


(accountant) 
performs  or 
audit  service  s 


member  bank  or  a  bank 


holding  com  pany  that  obtains  audit 
services  that  are  used  to  satisfy 
requirement !  imposed  by  section  36  or 
part  363  on  i  in  insured  subsidiary  bank 
of  that  holdi  ig  company, 
(d)  Indepe  ndent  public  accountant 

)  means  any  individual  who 
)articipates  in  providing 


§  263.402    Refnoval,  suspension,  or 
debarment. 

(a)  Good  Ci  luse  for  removal, 
suspension,  >r  debarment. 

(1)  Individ  lals.  The  Board  may 
remove,  susf  end,  or  debar  an 
independent  public  accountant  from 
performing  audit  services  for  banking 
organization;  i  that  are  subject  to  section 
36  of  the  FDl  \.  if,  after  notice  of  and 
opportunity  or  hearing  in  the  matter, 
the  Board  fin  ds  that  the  accountant: 

(i)  Lacks  tl  e  requisite  qualifications  to 
perform  audi  t  services; 

(ii)  Has  km  >wingly  or  recklessly 
engaged  in  ci  induct  that  results  in  a 
violation  of  a  pplicable  professional 
standards,  in  :luding  those  standards 
and  conflict  ( if  interest  provisions 
applicable  to  accountants  through  the 
Sarbanes-Oxl  ey  Act  of  2002,  Pub.  L. 
107-204, 116  Stat.  745  (2002)  (Sarbanes- 
Oxley  Act),  a  id  developed  by  the  Public 
Company  Aci  :ounting  Oversight  Board 
and  the  Secu:  ities  and  Exchange 
Commission; 

(iii)  Has  en  jaged  in  negligent  conduct 
in  the  form  o  : 

(A)  A  singl  5  instance  of  highly 
unreasonable  conduct  that  results  in  a 
violation  of  a  )plicable  professional 
standards  in  ( ircumstances  in  which  an 
accountant  kjiows,  or  should  know,  that 
heightened  scrutiny  is  warranted;  or 

(B)  Repeats  d  instances  of 
unreasonable  conduct,  each  resulting  in 
a  violation  of  applicable  professional 


standards,  that  indicate  a  lack  of 
competence  to  perform  audit  services; 

(iv)  Has  knowingly  or  recklessly  given 
false  or  misleading  information,  or 
knowingly  or  recklessly  participated  in 
any  way  in  the  giving  of  false  or 
misleading  information,  to  the  Board  or 
any  officer  or  employee  of  the  Board; 

(v)  Has  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing  or 
reckless  violation  of  any  provision  of 
the  Federal  banking  or  securities  laws  or 
the  rules  and  regulations  thereunder,  or 
any  other  law; 

(vi)  Has  been  removed,  suspended,  or 
debarred  from  practice  before  any 
Federal  or  state  agency  regulating  the 
banking,  insurance,  or  securities 
industries,  other  than  by  an  action  listed 
in  §  263.403,  on  grounds  relevant  to  the 
provision  of  audit  services;  or 

(vii)  Is  suspended  or  debarred  for 
cause  from  practice  as  an  accountant  by 
any  duly  constituted  Ucensing  authority 
of  any  state,  possession,  commonwealth, 
or  the  District  of  Colimibia. 

(2)  Accounting  firms.  If  the  Board 
determines  that  there  is  good  cause  for 
the  removal,  suspension,  or  debarment 
of  a  member  or  employee  of  an 
accoimting  firm  under  paragraph  {a)(l) 
of  this  section,  the  Board  also  may 
remove,  suspend,  or  debar  such  firm  or 
one  or  more  offices  of  such  firm.  In 
considering  whether  to  remove, 
suspend,  or  debar  a  firm  or  an  office 
thereof,  and  the  term  of  any  sanction 
against  a  firm  under  this  section,  the 
Board  may  consider,  for  example: 

(i)  The  gravity,  scope,  or  repetition  of 
the  act  or  failure  to  act  that  constitutes 
good  cause  for  removal,  suspension,  or 
debarment; 

(ii)  The  adequacy  of,  and  adherence 
to,  applicable  policies,  practices,  or 
procediues  for  the  accounting  firm's 
conduct  of  its  business  and  the 
performance  of  audit  services; 

(iii)  The  selection,  training, 
supervision,  and  conduct  of  members  or 
employees  of  the  accoimting  firm 
involved  in  the  performance  of  audit 
services; 

(iv)  The  extent  to  which  managing 
partners  or  senior  officers  of  the 
accounting  firm  have  participated, 
directly,  or  indirectly  through  oversight 
or  review,  in  the  act  or  failure  to  act; 
and 

(v)  The  extent  to  which  the 
accounting  firm  heis,  since  the 
occurrence  of  the  act  or  failure  to  act, 
implemented  corrective  internal 
controls  to  prevent  its  recurrence. 

(3)  Limited  scope  orders.  An  order  of 
removal,  suspension  (including  an 
immediate  suspension),  or  debarment 
may,  at  the  discretion  of  the  Board,  be 
made  applicable  to  a  particular  banking 


organization  or  class  of  banking 
organizations. 

(4)  Remedies  not  exclusive.  The 
remedies  provided  in  this  subpart  are  in 
addition  to  any  other  remedies  the 
Board  may  have  under  any  other 
applicable  provisions  of  law,  rule,  or 
regulation. 

(b)  Proceedings  to  remove,  suspend; 
or  debar. 

(1)  Initiation  of  formal  removal, 
suspension,  or  debarment  proceedings. 
The  Board  may  initiate  a  proceeding  to 
remove,  suspend,  or  debar  an 
accountant  or  accounting  firm  from 
performing  audit  services  by  issuing  a 
vmtten  notice  of  intention  to  take  such 
action  that  names  the  individual  or  firm 
as  a  respondent  and  describes  the  nature 
of  the  conduct  that  constitutes  good 
cause  for  such  action. 

(2)  Hearing  under  paragraph  (b)  of 
this  section.  An  accountant  or  firm 
named  as  a  respondent  in  the  notice 
issued  imder  paragraph  (b)(1)  of  this 
section  may  request  a  hearing  on  the 
allegations  in  the  notice.  Hearings 
conducted  under  this  paragraph  shall  be 
conducted  in  the  same  maxuier  as  other 
hearings  under  the  Uniform  Rules  of 
Practice  and  Procedure  (12  CFR  part 
263,  subpart  A). 

(c)  Immediate  suspension  from 
performing  audit  services.  (1)  In  general. 
If  the  Board  serves  a  written  notice  of 
intention  to  remove,  suspend,  or  debar 
an  accountant  or  accounting  firm  from 
performing  audit  services,  tiie  Board 
may,  with  due  regard  for  the  public 
interest  and  without  a  preliminary 
hearing,  immediately  suspend  such 
accountant  or  firm  from  performing 
audit  services  for  banking  organizations, 
if  the  Board: 

(i)  Has  a  reasonable  basis  to  believe 
that  the  accountant  or  firm  has  engaged 
in  conduct  (specified  in  the  notice 
served  on  the  accountant  or  firm  imder 
paragraph  (b)  of  this  section)  that  would 
constitute  grounds  for  removal, 
suspension,  or  debarment  under 
paragraph  (a)  of  this  section; 

(ii)  Determines  that  immediate 
suspension  is  necessary  to  avoid 
immediate  harm  to  an  insured 
depository  institution  or  its  depositors 
or  to  the  depository  system  as  a  whole; 
and 

(iii)  Serves  such  respondent  with 
written  notice  of  the  immediate 
suspension. 

(2)  Procedures.  An  immediate 
suspension  notice  issued  under  this 
paragraph  will  become  effective  upon 
service.  Such  suspension  will  remain  in 
effect  until  the  date  the  Board  dismisses 
the  charges  contained  in  the  notice  of 
intention,  or  the  effective  date  of  a  final 
order  of  removal,  suspension,  or 
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debarment  issued  by  the  Board  to  the 
respondent. 

(31  Petition  to  stay.  Any  accountant  or 
firm  immediately  suspended  from 
performing  audit  services  in  accordance 
with  paragraph  (c)(1)  of  this  section 
may,  within  10  calendar  days  after 
service  of  the  notice  of  immediate 
suspension,  file  with  the  Secretary, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551 
for  a  stay  of  such  immediate  suspension. 
If  no  petition  is  filed  within  10  calendar 
days,  the  immediate  suspension  shall 
remain  in  effect. 

(4)  Hearing  on  petition.  Upon  receipt 
of  a  stay  petition,  the  Secretary  will 
designate  a  presiding  officer  who  shall 
fix  a  place  and  time  (not  more  than  10 
calendar  days  after  receipt  of  the 
petition,  unless  extended  at  the  request 
of  petitioner)  at  which  the  immediately 
suspended  party  may  appear,  personally 
or  through  counsel,  to  submit  written 
materials  and  oral  argiiment.  Any  Board 
employee  engaged  in  investigative  or 
prosecuting  functions  for  the  Board  in  a 
case  may  not,  in  that  or  a  factually 
related  case,  serve  as  a  presiding  officer 
or  participate  or  advise  in  the  decision 
of  the  presiding  officer  or  of  the  Board, 
except  as  witness  or  counsel  in  the 
proceeding.  In  the  sole  discretion  of  the 
presiding  officer,  upon  a  specific 
showing  of  compelling  need,  oral 
testimony  of  witnesses  may  also  be 
presented.  In  hearings  held  pursuant  to 
this  paragraph  there  shall  be  no 
discovery  and  the  provisions  of  §§  263.6 
through  263.12.  263.16,  and  263.21  of 
this  part  shall  apply. 

{5}  Decision  on  petition.  Within  30 
calendar  days  after  the  hearing,  the 
presiding  officer  shall  issue  a  decision. 
The  presiding  officer  will  grant  a  stay 
upon  a  demonstration  that  a  substantial 
likelihood  exists  of  the  respondent's 
success  on  the  issues  raised  by  the 
notice  of  intention  and  that,  absent  such 
relief,  the  respondent  will  suffer 
inmiediate  and  irreparable  injury,  loss, 
or  damage.  In  the  absence  of  such  a 
demonstration,  the  presiding  officer  will 
notify  the  parties  that  the  immediate 
suspension  will  be  continued  pending 
the  completion  of  the  administrative 
proceedings  pursuant  to  the  notice. 

(6)  Review  of  presiding  officer's 
decision.  The  parties  may  seek  review  of 
the  presiding  officer's  decision  by  filing 
a  petition  for  review  with  the  presiding 
officer  within  10  calendar  days  after 
service  of  the  decision.  Replies  must  be 
filed  within  10  calendar  days  after  the 
petition  filing  date.  Upon  receipt  of  a 
petition  for  review  and  any  reply,  the 
presiding  officer  shall  promptly  certify 
the  entire  record  to  the  Board.  Within  60 
calendar  days  of  the  presiding  officer's 


certification,  the  Board  shall  issue  an 
order  notifying  the  affected  party 
whether  or  not  the  inmiediate 
suspension  should  be  continued  or 
reinstated.  The  order  shall  state  the 
basis  of  the  Board's  decision. 

§263.403    Autontatic  removal,  suspension, 
and  debarment. 

(a)  An  independent  public  accountant 
or  accounting  firm  may  not  perform 
audit  services  for  banking  organizations 
if  the  accountant  or  firm: 

(1)  Is  subject  to  a  final  order  of 
removal,  suspension,  or  debarment 
(other  than  a  limited  scope  order)  issued 
by  the  Federal  Deposit  Insurance 
Corporation,  the  Office  of  the 
Comptroller  of  the  Currency,  or  the 
Office  of  Thrift  Supervision  imder 
section  36  of  the  FDIA; 

(2)  Is  subject  to  a  temporary 
suspension  or  permanent  revocation  of 
registration  or  a  temporary  or  permanent 
suspension  or  bar  from  further 
association  with  any  registered  public 
accounting  firm  issued  by  the  Public 
Company  Accounting  Oversight  Board 
or  the  Securities  and  Exchange 
Commission  under  sections  105(c)(4)(A)' 
or  (B)  of  the  Sarbanes-Oxley  Act  of  2002 
(15  U.S.C.  7215(c)(4)(A)  or  (B));  or 

(3)  Is  subject  to  an  order  of  suspension 
or  denial  of  the  privilege  of  appearing  or 
practicing  before  the  Securities  and 
Exchange  Commission. 

(b)  Upon  written  request,  the  Board, 
for  good  cause  shown,  may  grant  written 
permission  to  such  accountant  or  firm  to 
perform  audit  services  for  banking 
organizations.  The  request  shall  contain 
a  concise  statement  of  the  action 
requested.  The  Board  may  require  the 
applicant  to  submit  additional 
information. 

§  263.404    Notice  of  removal,  suspension, 
or  debarment. 

(a)  Notice  to  the  public.  Upon  the 
issuance  of  a  final  order  for  removal, 
suspension,  or  debarment  of  an 
independent  public  accountant  or 
accounting  firm  from  providing  audit 
services,  the  Board  shall  make  the  order 
publicly  available  and  provide  notice  of 
the  order  to  the  other  Federal  banking 
agencies. 

(b)  Notice  to  the  Board  by  accountants 
and  firms.  An  accountant  or  accounting 
firm  that  provides  audit  services  to  a 
banking  organization  must  provide  the 
Board  with  written  notice  of: 

(1)  Any  currently  effective  order  or 
other  action  described  in 
§§263.402(a)(l){vi)  through  (a)(l)(vii)  or 
§§  263.403(a)(2)  through  (a)(3);  and 

(2)  Any  currently  effective  action  by 
the  Public  Company  Accounting 
Oversight  Board  under  sections 


105(c)(4)(C)  or  (G)  of  the  Sarbanes-Oxley 
Act  of  2002  (15  U.S.C.  7215(c)(4)(C)  or 
(G)). 

(c)  Timing  of  notice.  Written  notice 
required  by  this  paragraph  shall  be 
given  no  later  than  15  calendar  days 
following  the  effective  date  of  an  order 
or  action,  or  15  calendar  days  before  an 
accountant  or  firm  accepts  an 
engagement  to  provide  audit  services, 
whichever  date  is  earlier. 

§  263.405    Petition  for  reinstatement. 

(a)  Form  of  petition.  Unless  otherwise 
ordered  by  the  Board,  a  petition  for 
reinstatement  by  an  independent  public 
accountant,  an  accounting  firm,  or  an 
office  of  a  firm  that  was  removed, 
suspended,  or  debarred  under  §  263.402 
may  be  made  in  writing  at  any  time.  The 
request  shall  contain  a  concise 
statement  of  the  action  requested.  The 
Board  may  require  the  petitioner  to 
submit  additional  information. 

(b)  Procedure.  A  petitioner  for 
reinstatement  under  this  section  may,  in 
the  sole  discretion  of  the  Board,  be 
afforded  a  hearing.  The  accountant  or 
firm  shall  bear  the  burden  of  going 
forward  with  a  petition  and  proving  the 
grounds  asserted  in  support  of  the 
petition.  The  Board  may,  in  its  sole 
discretion,  direct  that  any  reinstatement 
proceeding  be  limited  to  vmtten 
submissions.  The  removal,  suspension, 
or  debarment  shall  continue  until  the 
Board,  for  good  cause  shown,  has 
reinstated  the  petitioner  or  until  the 
suspension  period  has  expired.  The 
filing  of  a  petition  for  reinstatement 
shall  not  stay  the  effectiveness  of  the 
removal,  suspension,  or  debarment  of  an 
accountant  or  firm. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 

Dated:  August  6.  2003. 
Jennifier  I-  Johnson, 
Secretary  of  the  Board. 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  308 

Authorify  and  Issuance 

■  For  the  reasons  set  out  in  the  joint 
preamble,  part  308,  chapter  III,  title  17  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  308— RULES  OF  PRACTICE  AND 
PROCEDURE 

■  1.  The  authority  citation  for  part  308  is 
revised  to  read  as  follows: 

Authority:  5  U.S.C.  504.  554-557;  12 
U.S.C.  93(b),  164,  505,  1815(e),  1817,  1818. 
1820,  1828.  1829,  1829b,  1831i,  1831ni(g)(4), 
18310,  1831p-l.  1832(c),  1884(b).  1972, 
3102,  3108(a),  3349,  3909,  4717;  15  U.S.C. 
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78(h)  and  (i)  78o-4(c).  78(>-5,  78q-l.  78s. 
78u.  78U-2,  78U-3  and  78w,  6801(b). 
6805(b)(1);  2  B  U.S.C.  2461  note;  31  U.S.C. 
330,  5321;  4  !  U.S.C.  4012a;  Sec.  3100(s).  Pub 
L  104-134,  110  Stat.  1321-358. 

■  2.  Sectioi  1 308.109(b)(3)  is  amended  to 
add  a  new  i  lentence  before  the  last 
sentence  to  read  as  follows: 

§  308. 1 09    Sospension  and  disbarment. 

*  *         f         *         * 

(b)*  *  * 

(3)  *   *   *  The  application  must 
comply  wit  i  the  requirements  of  §  303.3 
of  this  chap  ter.  *   *   * 

*  »  *        • 

■  3.  A  new ;  Jubpart  U  is  added  to  read 
as  follows: 

Subpart  U->4)emoval,  Suspension,  and 
Debarment  of  Accountants  From 
Performing  Audit  Services 


Sec. 

308.600 

308.601     Defnitions 

308.602 

debanneit 
308.603 

and  deba^ent 
308.604 

debarme 
308.605 


Sc{  pe 
Delini 
Reijioval,  suspension,  or 

Automatic  removal,  suspension, 

of  removal,  suspension,  or 


Nol  ice 


lit. 


§308.600 
This  su 
section  36(gl(4) 
1831m(g)(4) 
procedures 
or  debarm^ 
accountants 
performing 
attestation 
36  of  the 
insured  dep^ 
which  the 
Federal  banl  ing 


Ap  (lication  for  reinstatement. 
S^ope. 


lert 


FDA 


ibp^,  which  implements 

oftheFDIA  (12  U.S.C. 
,  provides  rules  and 
or  the  removal,  suspension, 
t  of  independent  public 
and  accounting  firms  from 
i  ndependent  audit  and 
SI  srvices  required  by  section 
(12  U.S.C.  1831m)  for 
sitory  institutions  for 
is  the  appropriate 
agency. 


F)IC 


§308.601     D^initions. 

As  used  iri  this  subpart,  the  following 
terms  shall  1  ave  the  meaning  given 
below  unlesi  the  context  requires 
otherwise: 

(a)  Accom  ting  firm  means  a 
corporation,  proprietorship, 
partnership,  or  other  business  firm 
providing  audit  services. 

(b)  Audit  services  means  any  service 
required  to  b  b  performed  by  an 
independent  public  accountant  by 
section  36  ol  the  FDIA  and  12  CFR  part 
363,  including  attestation  services. 

(c)  Independent  public  accountant 
(accoimtant)  means  any  individual  who 
performs  or  ]  larticipates  in  providing 
audit  service  5. 

§  3^8.602    Removal,  suspension,  or 
detiarment. 

{k]  Good  a  luse  for  removal, 
suspension,  i  »r  debarment. 


(1)  Individuals.  The  Board  of  Directors 
may  remove,  suspend,  or  debar  an 
independent  public  accountant  under 
section  36  of  the  FDIA  from  performing 
audit  services  for  insured  depository 
institutions  for  which  the  FDIC  is  the 
appropriate  Fedend  banking  agency  if, 
after  service  of  a  notice  of  intention  and 
opportimity  for  hearing  in  the  matter, 
the  Board  of  Directors  finds  that  the 
accountant: 

(i)  Lacks  the  requisite  qualifications  to 
perform  audit  services; 

(ii)  Has  knowingly  or  recklessly 
engaged  in  conduct  that  results  in  a 
violation  of  applicable  professional 
standards,  including  those  standards 
and  conflicts  of  interest  provisions 
applicable  to  accountants  through  the 
Sarbanes-Oxley  Act  of  2002  (Pub.  L. 
107-204,  116  Stat.  745  (2002)) 
(Sarbanes-Oxley  Act)  and  developed  by 
the  Public  Company  Accounting 
Oversight  Board  and  the  Seciuities  and 
Exchange  Commission; 

(iii)  Has  engaged  in  negligent  conduct 
in  the  form  of: 

(A)  A  single  instance  of  highly 
unreasonable  conduct  that  results  in  a 
violation  of  applicable  professional 
standards  in  circumstances  in  which  an 
accountant  knows,  or  should  know,  that 
heightened  scrutiny  is  warranted;  or   • 

(B)  Repeated  instances  of 
unreasonable  conduct,  each  resulting  in 
a  violation  of  applicable  professional 
standards,  that  indicate  a  lack  of 
competence  to  perform  audit  services; 

(iv)  Has  knowingly  or  recklessly  given 
fedse  or  misleading  information,  or 
knowingly  or  recklessly  participated  in 
any  way  in  the  giving  of  false  or 
misleading  information,  to  the  FDIC  or 
any  officer  or  employee  of  the  FDIC; 

(v)  Has  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing  or 
reckless  violation  of  any  provision  of 
the  Federal  banking  or  securities  laws  or 
the  ndes  and  regulations  thereunder,  or 
any  other  law; 

(vi)  Has  been  removed,  suspended,  or 
debarred  from  practice  before  any 
Federal  or  state  agency  regulating  the 
banking,  insurance,  or  securities 
industries,  other  than  by  an  action  listed 
in  §  308.603,  on  groimds  relevant  to  the 
provision  of  audit  services;  or 

(vii)  Is  suspended  or  debarred  for 
cause  from  practice  as  an  accountant  by 
any  duly  constituted  licensing  authority 
of  any  state,  possession,  commonwealth, 
or  the  District  of  Columbia. 

(2)  Accounting  firms.  If  the  Board  of 
Directors  determines  that  there  is  good 
cause  for  the  removal,  suspension,  or 
debarment  of  a  member  or  employee  of 
an  accounting  firm  under  paragraph 
(a)(1)  of  this  section,  the  Board  of 
Directors  also  may  remove,  suspend,  or 


debar  such  firm  or  one  or  more  offices 
of  such  firm.  In  considering  whether  to 
remove,  suspend,  or  debar  an 
accoimting  firm  or  an  office  thereof,  and 
the  term  of  any  sanction  against  an 
accounting  firm  under  this  section,  the 
Board  of  Directors  may  consider,  for 
example: 

(i)  The  gravity,  scope,  or  repetition  of 
the  act  or  failure  to  act  that  constitutes 
good  cause  for  the  removal,  suspension, 
or  debarment; 

(ii)  The  adequacy  of.  and  adherence 
to,  applicable  policies,  practices,  or 
procedures  for  the  accounting  firm's 
conduct  of  its  business  and  the 
performance  of  audit  services; 

(iii)  The  selection,  training, 
supeivision,  and  conduct  of  members  or 
employees  of  the  accounting  firm 
involved  in  the  performance  of  audit 
services; 

(iv)  The  extent  to  which  managing 
partners  or  senior  officers  of  the 
accoimting  firm  have  participated,        ' 
directly,  or  indfrectly  through  oversight 
or  review,  in  the  act  or  failure  to  act; 
and 

(v)  The  extent  to  which  the 
accoimting  firm  has,  since  the 
occurrence  of  the  act  or  failure  to  act, 
implemented  corrective  internal 
controls  to  prevent  its  recurrence. 

(3)  Limited  scope  orders.  An  order  of 
removal,  suspension  (including  an 
immediate  suspension),  or  debarment 
may,  at  the  discretion  of  the  Board  of 
Dfrectors.  be  made  applicable  to  a 
limited  number  of  insured  depository 
institutions  for  which  the  FDIC  is  the 
appropriate  Federal  banking  agency. 

(4)  Remedies  not  exclusive.  The 
remedies  provided  in  this  subpart  are  in 
addition  to  any  other  remedies  the  FDIC 
may  have  under  any  other  applicable 
provision  of  law,  rule,  or  regulation. 

(b)  Proceedings  to  remove,  suspend  or 
debar.  (1)  Initiation  of  formal  removal, 
suspension,  or  debarment  proceedings. 
The  Board  of  Directors  may  initiate  a 
proceeding  to  remove,  suspend,  or  debar 
an  accountant  or  accounting  firm  from 
performing  audit  services  by  issuing  a 
written  notice  of  intention  to  take  such 
action  that  names  the  individual  or  firm 
as  a  respondent  and  describes  the  nature 
of  the  conduct  that  constitutes  good 
cause  for  such  action. 

(2)  Hearings  under  paragraph  (b)  of 
this  section.  An  accountant  or  firm 
named  as  a  respondent  in  the  notice 
issued  under  paragraph  (b)(1)  of  this 
section  may  request  a  hearing  on  the 
allegations  contained  in  the  notice. 
Hearings  conducted  under  this 
paragraph  shall  be  conducted  in  the    - 
same  manner  as  other  hearings  under 
the  Uniform  Rules  of  Practice  and 
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Procedure  (12  CFR  part  308,  subpart  A) 
(Uniform  Rules). 

(c)  Immediate  suspension  from 
performing  audit  services. 

(1)  In  general.  If  the  Board  of  Directors 
serves  a  written  notice  of  intention  to 
remove,  suspend,  or  debar  an 
accountant  or  accounting  firm  from 
performing  audit  services,  the  Board  of 
Directors  may,  with  due  regard  for  the 
public  interest  and  without  a 
preliminary  hearing,  immediately 
suspend  such  accountant  or  firm  from 
performing  audit  services  for  insured 
depository  institutions  for  which  the 
FDIC  is  the  appropriate  Federal  banking 
agency  if  the  Board  of  Directors: 

(i)  Has  a  reasonable  basis  to  believe 
that  the  accountant  or  accounting  firm 
has  engaged  in  conduct  (specified  in  the 
notice  served  upon  the  accountant  or 
accounting  firm  under  paragraph  (b)(1) 
of  this  section)  that  would  constitute 
grounds  for  removal,  suspension,  or 
debarment  under  peiragraph  (a)  of  this 
section; 

(ii)  Determines  that  immediate 
suspension  is  necessary  to  avoid 
immediate  harm  to  an  insured 
depository  institution  or  its  depositors 
or  to  the  depository  system  as  a  whole; 
and 

(iii)  Serves  such  respondent  with 
written  notice  of  the  immediate 
suspension. 

(2)  Procedures.  An  immediate 
suspension  notice  issued  under  this 
paragraph  will  become  effective  upon 
service.  Such  suspension  will  remain  in 
effect  until  the  date  the  Board  of 
Directors  dismisses  the  charges 
contained  in  the  notice  of  intention,  or 
the  effective  date  of  a  final  order  of 
removal,  suspension,  or  debarment 
issued  by  the  Board  of  Directors  to  the 
respondent. 

(3)  Petition  to  stay.  Any  accountant  or 
accounting  firm  immediately  suspended 
from  performing  audit  services  in 
accordance  with  paragraph  (c)(1)  of  this 
section  may,  within  10  calendar  days 
after  service  of  the  notice  of  immediate 
suspension,  file  a  petition  with  the 
Executive  Secretary  for  a  stay  of  such 
immediate  suspension.  If  no  petition  is 
filed  within  10  calendar  days,  the 
immediate  suspension  shall  remain  in 
effect. 

(4)  Hearing  on  petition.  Upon  receipt 
of  a  stay  petition,  the  Executive 
Secretary  will  designate  a  presiding 
officer  who  will  fix  a  place  and  time 
(not  more  than  10  calendar  days  after 
receipt  of  the  petition,  unless  extended 
at  the  request  of  petitioner)  at  which  the 
immediately  suspended  party  may 
appear,  personally  or  through  counsel, 
to  submit  written  materials  and  oral 
argument.  Any  FDIC  employee  engaged 


in  investigative  or  prosecuting  functions 
for  the  FDIC  in  a  case  may  not,  in  that 
or  a  factually  related  case,  serve  as  a 
presiding  officer  or  participate  or  advise 
in  the  decision  of  the  presiding  officer 
or  of  the  FDIC,  except  as  witness  or 
counsel  in  the  proceeding.  In  the  sole 
discretion  of  the  presiding  officer,  upon 
a  specific  showing  of  compelling  need, 
oral  testimony  of  witnesses  also  may  be 
presented.  Enforcement  counsel  may 
represent  the  agency  at  the  hearing.  In 
hearings  held  pursuant  to  this  paragraph 
there  shall  be  no  discovery,  and  the 
provisions  of  §§  308.6  through  308.12, 
§  308.16,  and  §  308.21  of  the  Uniform 
Rules  vdll  apply. 

(5)  Decision  on  petition.  Within  30 
calendar  days  after  the  hearing,  the 
presiding  officer  will  issue  a  decision. 
The  presiding  officer  will  grant  a  stay 
upon  a  demonstration  that  a  substantial 
likelihood  exists  of  the  respondent's 
success  on  the  issues  raised  by  the 
notice  of  intention  and  that,  absent  such 
relief,  the  respondent  will  suffer 
immediate  and  irreparable  injury,  loss, 
or  damage.  In  the  absence  of  such  a 
demonstration,  the  presiding  officer  will 
notify  the  parties  that  the  immediate 
suspension  will  be  continued  pending 
the  completion  of  the  administrative 
proceedings  pursuant  to  the  notice  of 
intention.  The  presiding  officer  will 
serve  a  copy  of  the  decision  on,  and 
simultaneously  certify  the  record  to,  the 
Executive  Secretary. 

(6)  Review  of  presiding  officer's 
decision.  The  parties  may  seek  review  of 
the  presiding  officer's  decision  by  filing 
a  petition  for  review  with  the  Executive 
Secretary  within  10  calendar  days  after 
service  of  the  decision.  Replies  must  be 
filed  within  10  calendar  days  after  the 
petition  filing  date.  Upon  receipt  of  a 
petition  for  review  and  any  reply,  the 
Executive  Secretary  will  promptly 
certify  the  entire  record  to  the  Board  of 
Directors.  Within  60  calendar  days  of 
the  Executive  Secretary's  certification, 
the  Board  of  Directors  will  issue  an 
order  notifying  the  affected  party 
whether  or  not  the  immediate 
suspension  should  be  continued  or 
reinstated.  The  order  will  state  the  basis 
of  the  Board's  decision. 

§  308.603    Automafic  removal,  suspension, 
and  detjarment. 

(a)  An  independent  public  accountant 
or  accounting  firm  may  not  perform 
audit  services  for  insured  depository 
institutions  for  which  the  FDIC  is  the 
appropriate  Federal  banking  agency  if 
the  accoimtant  or  firm: 

(1)  Is  subject  to  a  final  order  of 
removal,  suspension,  or  debarment 
(other  than  a  limited  scope  order)  issued 
by  the  Board  of  Governors  of  the  Federal 


Reserve  System,  the  Office  of  the 
Comptroller  of  the  Currency,  or  the 
Office  of  Thrift  Supervision  under 
section  36  of  the  FDIA; 

(2)  Is  subject  to  a  temporary 
suspension  or  permanent  revocation  of 
registration  or  a  temporary  or  permanent 
suspension  or  bar  from  further 
association  with  any  registered  public 
accounting  firm  issued  by  the  Public 
Company  Accoimting  Oversight  Board 
or  the  Securities  and  Exchange 
Commission  under  sections  105(c)(4)(A) 
or  (B)  of  the  Sarbanes-Oxley  Act  (15 
U.S.C.  7215(c)(4)(A)  or  (B));  or 

(3)  Is  subject  to  an  order  of  suspension 
or  denial  of  the  privilege  of  appearing  or 
practicing  before  the  Securities  and 
Exchange  Commission. 

(b)  Upon  written  request,  the  FDIC, 
for  good  cause  shown,  may  grant  written 
permission  to  such  accountant  or  firm  to 
perform  audit  services  for  insured 
depository  institutions  for  which  the 
FDIC  is  the  appropriate  Federal  banking 
agency.  The  written  request  must 
comply  with  the  requirements  of  §  303.3 
of  this  chapter. 

s. 

§  308.604    Notice  of  removal,  suspension, 
or  debarment 

(a)  Notice  to  the  public.  Upon  the 
issuance  of  a  final  order  for  removal, 
suspension,  or  debarment  of  an 
independent  public  accountant  or 
accounting  firm  from  providing  audit 
services,  the  FDIC  will  make  the  order 
publicly  available  and  provide  notice  of 
the  order  to  the  other  Federal  banking 
agencies. 

(b)  Notice  to  the  FDIC  by  accountants 
and  firms.  An  accountant  or  accounting 
firm  that  provides  audit  services  to  any 
insured  depository  institution  for  which 
the  FDIC  is  the  appropriate  Federal 
banking  agency  must  provide  the  FDIC 
with  written  notice  of: 

(1)  any  currently  effective  order  or 
other  action  described  in 

§§  303.602(a)(l)(vi)  through  (a){l)(vii)  or 
§§  308.603(a)(2)  du-ough  (a)(3);  and 

(2)  any  currently  effective  action  by 
the  Public  Company  Accounting 
Oversight  Board  under  sections 
105(c)(4)(C)  or  (G)  of  the  Sarbanes-Oxley 
Act  (15  U.S.C.  7215(c)(4)(C)  or  (G)). 

(c)  Timing  of  notice.  Written  notice 
required  by  this  paragraph  shall  be 
given  no  later  than  1 5  calendar  days 
following  the  effective  date  of  an  order 
or  action,  or  15  calendar  days  before  an 
accountant  or  accounting  firm  accepts 
an  engagement  to  provide  audit 
services,  whichever  date  is  earlier. 

§  308.605    Application  for  reinstatement 

(a)  Form  of  petition.  Unless  otherwise 
ordered  by  the  Board  of  Directors,  an 
application  for  reinstatement  by  an 
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independeat  public  accountant,  an 
accounting  ifirm,  or  an  office  of  a  firm 
that  was  rej  aoved,  suspended,  or 
debarred  under  §  308.602  may  be  made 
in  writing  a  t  any  time.  The  application 
must  comp  y  with  the  requirements  of 
§303.3  of  tl  lis  chapter. 

(b)  Procet  lure.  An  applicant  for 
reinstateme  at  under  this  section  may,  in 
the  sole  disi  ;retion  of  the  Board  of 
Directors,  b  5  afforded  a  hearing.  In 
reinstateme  it  proceedings,  the  person 
seeking  reir  statement  shall  bear  the 
burden  of  g(  )ing  forward  with  an 
application  and  proving  the  grounds 
asserted  in  !  upport  of  the  application, 
and  the  Boa  rd  of  Directors  may,  in  its 
sole  discreti  on,  direct  that  any 
reinstateme:  it  proceeding  be  limited  to 
written  subi  oissions.  The  removal, 
suspension,  or  debarment  shall  continue 
until  the  Bo  u-d  of  Directors,  for  good 
cause  showi  i,  has  reinstated  the 
applicant  or  until  the  suspension  period 
has  expired.  The  filing  of  an  application 
for  reinstate  nent  will  not  stay  the 
effectivenesi  i  of  the  removal, 
suspension,  or  debarment  of  an 
accountant  (  r  firm. 


By  order  of  khe 
Federal  Deposit 

Dated:  Augi 
Valerie ).  Bes 

Assistant  Exei  utive  Secretarv 


Board  of  Directors  of  the 
Insurance  Corporation. 

St  4.  2003. 


OFnCE  OF  THRIFT  SUPERVISION 
12  CFR  Chaiter  V 
Authority  and  Issuance 

PART  513-^RACTICE  BEFORE  THE 
OFFICE 


part 
'  Co(  e 


■  For  the 
preamble, 
12  of  the 
amended  as 

■  1 .  The  autl^ority 
revised  to 


i  rei  id 


Authority: 

1467a.  1813, 


reasons  set  out  in  the  joint 

513  ofchapterV  of  title 
of  Feder&I  Regulations  is 
bllows: 

citation  for  part  513  is 
as  follows: 


12  U.S.C.  1462a,  1463,  1464, 
Im,  and  15  U.S.C.  78. 


1B3 
■  2.  Add  §  51  3.8  to  read  as  follows: 

§513.8    Removal,  suspension,  or 
debarment  of  independent  public 
accountants  and  accounting  firms 
performing  audit  services. 

(a)  Scope,  rhis  subpart,  which 
implements  Section  36(g)(4)  of  the 
Federal  Depdsit  Insurance  Act  (FDIA) 
(12  U.S.C.  iablm(g)(4)),  provides  rules 
and  procedures  for  the  removal, 
suspension,  Ar  debarment  of 
independent 'public  accountants  and 
their  accounljing  firms  from  performing 
independent  audit  and  attestation 
services  requ  ired  by  section  36  of  the 
FDIA  (12  U.5  .C.  1831m)  for  insured 


savings  associations  and  savings  and 
loan  holding  companies. 

(b)  Definitions.  As  used  in  this 
section,  the  following  terms  have  the 
meaning  given  below  unless  the  context 
reauires  otherwise: 

(1)  Accounting  firm.  The  term 
accounting  firm  means  a  corporation, 
proprietorship,  partnership,  or  other 
business  firm  providing  audit  services. 

(2)  Audit  services.  The  term  audit 
services  means  any  service  required  to 
be  performed  by  an  independent  public 
accoimtant  by  section  36  of  the  FDIA 
Act  and  12  CFR  part  363,  including 
attestation  services.  Audit  services 
include  any  service  performed  with 
respect  to  a  savings  and  loan  holding 
company  of  a  savings  association  that  is 
used  to  satisfy  requirements  imposed  by 
section  36  or  part  363  on  that  savings 
association. 

(3)  Independent  public  accountant. 
The  term  independent  public 
accountant  means  any  individued  who 
performs  or  participates  in  providing 
audit  services. 

(c)  Removal,  suspension,  or 
debarment  of  independent  public 
accountants.  The  Office  may  remove, 
suspend,  or  debar  an  independent 
public  accountant  from  performing 
audit  services  for  savings  associations 
that  are  subject  to  section  36  of  the  FDIA 
if,  after  service  of  a  notice  of  intention 
and  opportunity  for  hearing  in  the 
matter,  the  Office  finds  that  the 
independent  public  accountant: 

(1)  Lacks  the  requisite  qualifications 
to  perform  audit  services; 

(2)  Has  knowingly  or  recklessly 
engaged  in  conduct  that  results  in  a 
violation  of  applicable  professional 
standards,  including  those  standards 
and  conflicts  of  interest  provisions 
applicable  to  independent  public 
accountants  through  the  Sarbanes-Oxley 
Act  of  2002,  Pub.  L.  107-204,  116  Stat. 
745  (2002)  (Sarbanes-Oxley  Act),  and 
developed  by  the  Public  Company 
Accounting  Oversight  Board  and  the 
Secmities  and  Exchange  Commission; 

(3)  Has  engaged  in  negligent  conduct 
in  the  form  of:  (i)  A  single  instance  of 
highly  unreasonable  conduct  that 
results  in  a  violation  of  applicable 
professional  standards  in  circumstances 
in  which  an  independent  public 
accountant  knows,  or  should  know,  that 
heightened  scrutiny  is  warranted;  or 

(ii)  Repeated  instances  of 
imreasonable  conduct,  each  resulting  in 
a  violation  of  applicable  professional 
standards,  that  indicate  a  lack  of 
competence  to  perform  audit  services; 

(4)  Has  knowingly  or  recklessly  given 
false  or  misleading  information  or 
knowingly  or  recldessly  participated  in 
any  way  in  the  giving  of  false  or 


misleading  information  to  the  Office  or 
anv  officer  or  employee  of  the  Office; 

(5)  Has  engaged  in,  or  aided  and 
abetted,  a  material  and  knowing  or 
reckless  violation  of  any  provision  of 
the  Federal  banking  or  securities  laws  or 
the  rules  and  regulations  thereunder,  or 
any  other  law; 

(6)  Has  been  removed,  suspended,  or 
debarred  from  practice  before  any 
federal  or  state  agency  regulating  the 
banking,  insurance,  or  secmities 
industries,  other  than  by  action  listed  in 
paragraph  (j)  of  this  section,  on  grounds 
relevant  to  the  provision  of  audit 
services;  or 

(7)  Is  suspended  or  debarred  for  cause 
from  practice  as  an  accountant  by  any 
duly  constituted  licensing  authority  of 
any  state,  possession,  commonwealth, 
or  the  District  of  Columbia. 

(d)  Removal,  suspension  or 
debarment  of  an  accounting  firm.  If  the 
Office  determines  that  there  is  good 
cause  for  the  removal,  suspension,  or 
debarment  of  a  member  or  employee  of 
an  accounting  firm  under  paragraph  (c) 
of  this  section,  the  Office  also  may 
remove,  suspend,  or  debar  such  firm  or 
one  or  more  offices  of  such  firm.  In 
considering  whether  to  remove, 
suspend,  or  debar  an  accounting  firm  or 
office  thereof,  and  the  term  of  any 
sanction  against  an  accounting  firm 
under  this  section,  the  Office  may 
consider,  for  example: 

(1)  The  gravity,  scope,  or  repetition  of 
the  act  or  failure  to  act  that  constitutes 
good  cause  for  the  removal,  suspension, 
or  debarment; 

(2)  The  adequacy  of,  and  adherence 
to,  applicable  policies,  practices,  or 
procedures  for  the  accounting  firm's 
conduct  of  its  business  and  the 
performance  of  audit  services; 

(3)  The  selection,  training, 
supervision,  and  conduct  of  members  or 
employees  of  the  accounting  firm 
involved  in  the  performance  of  audit 
services; 

(4)  The  extent  to  which  managing 
partners  or  senior  officers  of  the 
accounting  firm  have  participated, 
directly  or  indirectly  through  oversight 
or  review,  in  the  act  or  failure  to  act; 
and 

(5)  The  extent  to  which  the 
accoimting  firm  has,  since  the 
occurrence  of  the  act  or  failure  to  act, 
implemented  corrective  internal 
controls  to  prevent  its  recmrence. 

(e)  Remedies.  The  remedies  provided 
in  this  section  are  in  addition  to  any 
other  remedies  the  Office  may  have 
under  any  other  applicable  provisions  of 
law,  rule,  or  regulation. 

(f)  Proceedings  to  remove,  suspend,  or 
debar.  (1)  The  Office  may  initiate  a 
proceeding  to  remove,  suspend,  or  debar 


an  independent  public  accoimtant  or 
accounting  firm  from  performing  audit 
services  by  issuing  a  written  notice  of 
intention  to  take  such  action  that  names 
the  individual  or  firm  as  a  respondent 
and  describes  the  nature  of  the  conduct 
that  constitutes  good  cause  for  such 
action. 

(2)  An  independent  public  accountant 
or  accounting  firm  named  as  a 
respondent  in  the  notice  issued  under 
peu-agraph  (f)(1)  of  this  section  may 
request  a  hearing  on  the  allegations  in 
the  notice.  Hearings  conducted  imder 
this  paragraph  shall  be  conducted  in  the 
same  manner  as  other  hearings  imder 
the  Uniform  Rules  of  Practice  and 
Procedure  (12  CFR  part  509). 

(g)  bnmediate  suspension  from 
performing  audit  services.  (1)  If  the 
Office  serves  written  notice  of  intention 
to  remove,  suspend,  or  debar  an 
independent  public  accountant  or 
accounting  firm  from  performing  audit 
services,  the  Office  may,  with  due 
regard  for  the  public  interest  and 
without  preliminary  hearing, 
immediately  suspend  an  independent 
public  accoimtant  or  accounting  firm 
from  performing  audit  services  for 
savings  associations,  if  the  Office: 

(i)  Has  a  reasonable  basis  to  believe 
that  the  independent  public  accountant 
or  accounting  firm  engaged  in  conduct 
(specified  in  the  notice  served  upon  the 
independent  public  accountant  or 
accounting  firm  under  paragraph  (f)  of 
this  section)  that  would  constitute 
grounds  for  removal,  suspension,  or 
debarment  under  paragraph  (c)  or  (d)  of 
this  section; 

(ii)  Determines  that  immediate 
suspension  is  necessary  to  avoid 
immediate  harm  to  an  insured 
depository  institution  or  its  depositors 
or  to  the  depository  system  as  a  whole; 
and 

(iii)  Serves  such  independent  public 
accountant  or  accounting  firm  with 
written  notice  of  the  immediate 
suspension. 

(2)  An  immediate  suspension  notice 
issued  under  this  paragraph  will 
become  effective  upon  service.  Such 
suspension  will  remain  in  effect  until 
the  date  the  Office  dismisses  the  charges 
contained  in  the  notice  of  intention,  or 
the  effective  date  of  a  final  order  of 
removal,  suspension,  or  debarment 
issued  by  the  Office  to  the  independent 
public  accountant  or  accounting  firm. 

(h)  Petition  to  stay.  (1)  Any 
independent  public  accountant  or 
accounting  firm  immediately  suspended 
from  performing  audit  ser/ices  in 
accordance  with  paragraph  (g)  of  this 
section  may,  within  10  calendar  days 
after  service  of  the  notice  of  immediate 
suspension,  file  a  petition  with  the 


Office  for  a  stay  of  such  suspension.  If 
no  petition  is  filed  within  10  calendar 
days,  the  immediate  suspension  shall 
remain  in  effect. 

(2)  Upon  receipt  of  a  stay  petition,  the 
Office  will  designate  a  presiding  officer 
who  shall  fix  a  place  emd  time  (not  more 
than  10  calendar  days  after  receipt  of 
such  petition,  unless  extended  at  the 
request  of  the  petitioner),  at  which  the 
inunediately  suspended  party  may 
appear,  personally  or  through  counsel, 
to  submit  vkrritten  materials  and  oral 
argument.  Any  OTS  employee  engaged 
in  investigative  or  prosecuting  functions 
for  the  OTS  in  a  case  may  not,  in  that 

or  a  factually  related  case,  serve  as  a 
presiding  officer  or  participate  or  advise 
in  the  decision  of  the  presiding  officer 
or  of  the  OTS,  except  as  witness  or 
counsel  in  the  proceeding.  In  the  sole 
discretion  of  the  presiding  officer,  upon 
a  specific  showing  of  compelling  need, 
oral  testimony  of  witnesses  may  also  he 
presented.  In  hearings  held  pursuant  to 
this  paragraph,  there  will  be  no 
discovery  and  the  provisions  of  §§  509.6 
through  509.12,  509.16,  and  509.21  of 
the  Uniform  Rules  will  apply. 

(3)  Within  30  calendar  days  after  the 
hearing,  the  presiding  officer  shall  issue 
a  decision.  The  presiding  officer  will 
grant  a  stay  upon  a  demonstration  that 

a  substantial  likelihood  exists  of  the 
respondent's  success  on  the  issues 
raised  by  the  notice  of  intention  and 
that,  absent  such  relief,  the  respondent 
will  suffer  immediate  and  irreparable 
injury,  loss,  or  damage.  In  the  absence 
of  such  a  demonstration,  the  presiding 
officer  will  notify  the  parties  that  the 
immediate  suspension  will  be 
continued  pending  the  completion  of 
the  administrative  proceedings  pursuant 
to  the  notice. 

(4)  The  parties  may  seek  review  of  the 
presiding  officer's  decision  by  filing  a 
petition  for  review  with  the  presiding 
officer  writhin  10  calendar  days  after 
service  of  the  decision.  Replies  must  be 
filed  within  10  calendar  days  after  the 
petition  filing  date.  Upon  receipt  of  a 
petition  for  review  and  any  reply,  the 
presiding  officer  must  promptly  certify 
the  entire  record  to  the  Director.  Within 
60  calendar  days  of  the  presiding 
officer's  certification,  the  Director  shall 
issue  an  order  notifying  the  affected 
party  whether  or  not  the  immediate 
suspension  should  be  continued  or 
reinstated.  The  order  shall  state  the 
basis  of  the  Director's  decision. 

(i)  Scope  of  any  order  of  removal, 
suspension,  or  debarment.  (1)  Except  as 
provided  in  paragraph  (i)(2),  any 
independent  public  accountant  or 
accounting  firm  that  has  been  removed, 
suspended  (including  an  immediate 
suspension),  or  debarred  f;'om 


performing  audit  services  by  the  Office 
may  not,  while  such  order  is  in  effect, 
perform  audit  services  for  any  savings 
association. 

(2)  An  order  of  removal,  suspension 
(including  an  immediate  suspension),  or 
debarment  may,  at  the  discretion  of  the 
Office,  be  made  applicable  to  a  limited 
number  of  savings  associations  or 
savings  and  loan  holding  companies 
(limited  scof>e  order). 

(j)  Automatic  removal,  suspension, 
and  debarment.  (1)  An  independent 
public  accountant  or  accounting  firm 
may  not  perform  audit  services  for  a 
savings  association  if  the  independent 
public  accountant  or  accounting  firm: 

(i)  Is  subject  to  a  final  order  of 
removal,  suspension,  or  debarment 
(other  than  a  limited  scope  order)  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System,  the  Federal  Deposit 
Insurance  Corporation,  or  the  Office  of 
the  Comptroller  of  the  Currency  under 
section  36  of  the  FDIA; 

(ii)  Is  subject  to  a  temporary 
suspension  or  permanent  revocation  of 
registration  or  a  temporary  or  permanent 
suspension  or  bar  from  further 
association  with  any  registered  public 
accounting  firm  issued  by  the  Public 
Company  Accounting  Oversight  Board 
or  the  Securities  and  Exchange 
Commission  under  sections  105(c)(4)(A) 
or  (B)  of  the  Sarbanes-Oxley  Act  (15 
U.S.C.  7215(c)(4)(A)  or  (B));  or 

(iii)  Is  subject  to  an  order  of 
suspension  or  denial  of  the  privilege  of 
appearing  or  practicing  before  the 
Securities  and  Exchange  Commission. 
.   (2)  Upon  written  request,  the  Office, 
for  good  cause  shown,  may  grant  written 
permission  to  an  independent  public 
accountant  or  accounting  firm  to 
perform  audit  services  for  savings 
associations.  The  request  must  contain  a 
concise  statement  of  action  requested. 
The  Office  may  require  the  applicant  to 
submit  additional  information. 

(k)  Notice  of  removal,  suspension,  or 
debarment.  (1)  Upon  issuance  of  a  final 
order  for  removal,  suspension,  or 
debarment  of  an  independent  public 
accountant  or  accounting  firm  from 
providing  audit  services,  the  Office  shall 
make  the  order  publicly  available  and 
provide  notice  of  the  order  to  the  other 
Federal  banking  agencies. 

(2)  An  independent  public  accountant 
or  accounting  firm  that  provides  audit 
services  to  a  savings  association  must 
provide  the  Office  with  written  notice 
of: 

(i)  Any  currently  effective  order  or 
other  action  described  in  paragraphs 
(c)(6)  through  (c)(7)  or  paragraphs 
(j)(l)(ii)  through  (j){l)(iii)  of  this  section; 
and 
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(ii)  Any  currently  effective  action  by 
the  Public  Company  Accounting 
Oversight  ioard  under  sections 
105(c)(4)(C  )  or  (G)  of  the  Sarbanes-Oxley 
Act  (15  U.S.C.  7215(c)(4)(C)  or  (G)). 

(3)  Writt  jn  notice  required  by  this 
paragraph  shall  be  given  no  later  than 
15  calendar  days  following  the  effective 
date  of  an  i  trder  or  action  or  1 5  calendar 
days  befon  f  an  independent  public 
accountant  or  accounting  firm  accepts 
an  engagen  lent  to  provide  audit 
services,  w  liichever  date  is  earlier. 

(1)  Applii  :ation  for  reinstatement.  (1) 
Unless  othi  (rwise  ordered  by  the  Office, 
an  independent  public  accoimtant, 
accounting  firm,  or  office  of  a  firm  that 
was  removi  id,  suspended  or  debarred 
under  this  lection  may  apply  for 
reinstatement  in  writing  at  any  time. 
The  reques  shall  contain  a  concise 
statement  c  faction  requested.  The 
Office  may  require  the  applicant  to 
submit  add  tional  information. 

(2)  An  apjplicant  for  reinstatement 
imder  paragraph  (1)(1)  of  this  section 
may,  in  the  Office's  sole  discretion,  be 
afforded  a  1  earing.  The  independent 
public  acccimtant  or  accounting  firm 
shall  bear  tke  burden  of  going  forward 
with  an  application  and  the  biu-den  of 
proving  thej  grounds  supporting  the 
application  The  Office  may,  in  its  sole 
discretion,  i  lirect  that  any  reinstatement 
proceeding  le  limited  to  written 
submission;.  The  removal,  suspension, 
or  debarmei  it  shall  continue  until  the 
Office,  for  g  3od  cause  shown,  has 
reinstated  t  le  applicant  or  imtil,  in  the 
case  of  a  suj  pension,  the  suspension 
period  has  (xpired.  The  filing  of  a 
petition  for  reinstatement  shall  not  stay 
the  effective  ness  of  the  removal, 
suspension,  or  debarment  of  an 
independen  [  public  accountant  or 
accounting  irm. 

Dated:  Augist  5,  2003. 

By  the  Offii  ;e  of  Thrift  Supervision. 
James  Giller4n, 
Director 
IFR  Doc.  03-i0565  Filed  8-12-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2003-NM-142-AD;  Amendment 
39-13272;  AD  2003-16-19] 

RiN  2120-AA64 

Airworthiness  Directives;  Learjet 
Model  45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Learjet  Model  45 
airplanes.  This  action  requires 
replacement  of  the  horizontal  stabilizer 
actuator  assembly  (HSAA)  with  a  new 
HSAA.  This  action  is  necessary  to 
prevent  structiu^d  failure  of  the  HSAA. 
which  could  result  in  possible  loss  of 
control  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  August  13,  2003. 

Conunents  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  14,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
142-AD,  1601  Und  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-142-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

Information  pertaining  to  this 
amendment  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
Rules  Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas. 
FOR  FOJRTHER  INFORMATION  CONTACT:  Greg 
Davied,  Aerospace  Engineer,  Airframe 
and  Propulsion  Branch,  ACE-118W, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 


Mid-Continent  Airport,  Wichita,  Kansas 
67209:  telephone  (316)  946-4128;  fax 
(316) 946-4107. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  11,  2003,  the  FAA  issued 
AD  2003-06-51,  amendment  39-13121 
(68  FR  19328.  April  21,  2003), 
applicable  to  certain  Learjet  Model  45 
airplanes,  to  require  an  inspection  to 
determine  the  part  niunber  (P/N)  of  the 
horizontal  stabilizer  actuator  assembly 
,   (A66)  (HSAA),  and  replacement  of  any 
suspect  HSAA  (A66)  having  P/N 
6627401000-001  or  SA9200F  widi  a 
new  or  serviceable  HSAA  (A66)  having 
P/N  6627401000-005.  That  action  was 
prompted  by  a  report  of  severe  vibration 
followed  by  a  rapid  nose  down  pitch 
change  on  a  Learjet  Model  45  airplane. 
The  cause  of  the  incident  is  attributed 
to  brittle  fi-actme  material  properties  of 
certain  components  of  the  HSAA.  The 
requirements  of  that  AD  are  intended  to 
prevent  structiu'al  failure  of  the  HSAA, 
which  could  result  in  possible  loss  of 
control  of  the  airplane. 

FAA's  Detennination  Since  Issuance  of 
AD  2003-06-51 

Since  issuance  of  AD  2003-06-51,  we 
have  determined  that  the  MPC  Products 
Corporation  acme  screw  having  P/N 
2A94568008  and  nut  having  P/N 
2A94567005  within  the  new  HSAA 
having  P/N  6627401000-005  installed 
per  that  AD  are  physically  similar  (not 
identical)  to  and  have  the  same  material 
as  the  suspect  assembly  having  P/N 
6627401000-001.  Altiiough  the  HSAA 
having  P/N-005  is  an  improvement  over 
the  P/N-001 ,  it  was  not  manufactined 
per  the  type  design  data.  A  brittle 
ft^cture  could  occin  on  the  acme  screw 
and  nut  within  the  assembly  having  P/ 
N-005,  similar  to  that  on  the  assembly 
having  P/N-001.  Diu-ing  our 
investigation  of  this  problem,  we 
determined  that  the  configuration  and 
quality  controls  over  the  production  of 
these  parts  were  so  deficient  that  we  do 
not  have  confidence  that  the  airplane 
can  be  operated  safely  for  any  period  of 
time.  Therefore,  this  AD  allows 
operation  only  for  the  purpose  of 
positioning  the  airplane  where  the 
replacement  required  by  this  AD  can  be 
accomplished.  The  airplane 
manufacturer  is  ciurently  substantiating 
the  design  data  for  the  new  replacement 
part.  We  anticipate  that  the  new  part 
will  be  available  in  the  near  futine. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  this  AD  requires  replacement  of 
the  HSAA  with  a  new  HSAA.  The  effect 
of  this  AD  is  that  operation  is  prohibited 
after  the  effective  date  of  this  AD,  except 
to  position  the  airplane  as  described 
previously,  until  the  required 
replacement  can  be  accomplished.        .^ 

Interim  Action 

This  is  considered  to  be  interim 
action  until  final  action  is  identified,  at 
which  time  the  FAA  may  consider 
further  rulemaking. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our  AD 
system.  The  regulation  now  includes 
material  that  relates  to  altered  products, 
special  flight  permits,  and  alternative 
methods  of  compliance  (AMOCs). 
Because  we  have  now  included  this 
material  in  part  39,  only  the  office 
authorized  to  approve  AMOCs  is 
identified  in  each  individual  AD. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire.        ^ 
Communications  shall  identify  the 
Rules  Docket  niunber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 


request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specificeilly  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-142-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  U  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  vdll  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

A^thority:  49  U.S.C.  106(g),  40113.  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-16-19    Learjet:  Amendment  39-13272. 
Docket  2003-NM-142-AD. 

Applicability:  All  Model  45  airplanes, 
certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  structural  failure  of  the 
horizontal  stabilizer  actuator  assembly 
(HSAA),  which  could  result  in  possible  loss 
of  control  of  the  airplane,  accomplish  the 
following: 

Replacement 

(a)  Except  as  provided  by  paragraph  (b)  of 
this  AD,  before  further  flight  after  the 
effective  date  of  this  AD,  replace  the  HSAA 
having  part  number  (P/N)  6627401000-005 
with  a  new  HSAA,  per  a  method  approved 
by  the  Manager,  Wichita  Aircraft 
Certification  Office  (ACXD).  FAA. 

Flight  Limite 

(b)  Non-revenue  flights  are  permitted 
within  3  days  after  the  effective  date  of  this 
AD  only  for  the  purpose  of  positioning  the 
airplane  to  a  location  where  the  replacement 
required  by  paragraph  (a)  of  this  AD  can  be 
accomplished. 

Parts  Installation 

(c)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  an  HSAA,  P/N 
6627401000-005,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(d)  In  accordance  with  14  CFR  39.19.  the 
Manager,  Wichita  Aircraft  Certification  Office 
(ACO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Effective  Date 

(e)  This  amendment  becomes  effective 
August  13.  2003. 

Issued  in  Renton,  Washington,  on  August 
8.  2003. 
Vi  L.  Upski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  03-20699  Filed  8-12-03;  8:45  ami 
BILUNG  CODE  49ia-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRP^rt97 

[Docket  Noi  30382  ;  Amdt.  No.  3070] 

Standard  listrument  Approacti 
Procedures;  MIsceiianeous 
Amendments 

AGENCY:  F(  deral  Aviation 
Administri  ition  (FAA),  DOT. 
ACTION:  Fii  lal  rule. 


SUMMARY:  'I'his  amendment  establishes, 
amends,  si.  spends,  or  revokes  Standard 
InstrumenI  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  Tl  lese  regulatory  actions  are 
needed  bee  ause  of  changes  occurring  in 
the  Nation)  il  Airspace  System,  such  as 
the  commii  isioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  char  ges  are  designed  to  provide 
safe  and  ef  icient  use  of  the  navigable 
airspace  an  d  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affec  ed  airports. 
DATES:  Thii  rule  is  effective  August  13, 
2003.  The  c  ompliance  date  for  each 
SIAP  is  spe  cified  in  the  amendatory 
provisions. 

The  inco:  poration  by  reference  of 
certain  pub  ications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Fede  al  Register  as  of  August  13, 
>  2003. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Exan  ination — 

1.  FAA  R  lies  Docket,  FAA 
Headquarters  Building,  800 
Independerce  Avenue,  SW., 
Washingtor .  DC  20591; 

2.  The  FA  A  Regional  Office  of  the 
region  in  w  lich  affected  airport  is 
located;  or 

3.  The  Fli  jht  Inspection  Area  Office 
which  origi  lated  the  SIAP. 

4.  The  Of  ice  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC 

For  Purct  ase— Individual  SIAP 
copies  may  le  obtained  from: 

1.  FAA  Pi  blic  Inquiry  Center  (APA- 
200),  FAA  I  eadquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  wiich  tihe  affected  airport  is 
located. 

By  Subsctiption — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Supeiintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington;  DC  20402. 


FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procediues  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a).  1 
CFR  part  51 ,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
dociunents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SLAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 


Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
Jieen  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SLAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiulher,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  IX:  on  August  1, 
2003. 

James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  piu^uant  to  the  authority 
delegated  to  me,  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 


PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  authority  citation  for  part  97 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120.  44502,  44514,  44701, 
44719.44721-44722. 


■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

■  By  amending:  §  97.23  VOR,  VOR/DME, 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §97.25  LOC,  LOC/DME,  LDA, 


LDA/DME,  SDF,  SDF/DME;  §97.27 
NDB,  NDB/DME;  §  97.29  ILS,  ILS/DME, 
ISMLS,  MLS/DME,  MLS/RNAV;  §  97.31 
RADAR  SIAPs;  §97.33  RNAV  SIAPs; 
and  §  97.35  COPTER  SIAPs,  Identified  as 
follows: 

*  *  '  Effective  Upon  Publication 


FDC  Date 


07/16/03 
07/16/03 
07/16/03 
07/16/03 
07/16/03 
07/16/03 
07/16/03 
07/16/03 
07/17/03 
07/17/03 
07/21/03 
07/21/03 
07/22/03 
07/22/03 
07/22/03 
07/23/03 
07/24/03 

07/24/03 

07/24/03 

07/24/03 
07/28/03 
07/28/03 
07/28/03 
07/28/03 
07/28/03 
07/30/03 


State 


TX 

CT 

CT 

CT 

Rl 

Rl 

Rl 

TX 

AR 

AR 

PA 

PA 

CO 

CO 

CO 

ID 

CO 

CO 

CO 

TX 
PA 
MS 
AR 
TX 
AR 
CO 


City 

Waco  

Windsor  Locks 
Windsor  Locks 
Windsor  Locks 

Providence  

Providence  

Providence  

Killeen 

Coming 

Coming 

Bradford 

Bradford 

Rifle  

Rifle  

Eagle  

Boise  

Denver 

Denver 

Denver , 

Brenham 

Philadelphia  ...< 

Meridian 

De  Queen  

Brenham 

Carlisle  

Alamosa  


Airport 

TSTC  Waco  

Bradley  IntI  _. 

Bradley  IntI  

Bradley  IntI  

Theodore  Francis  Green  State  

Theodore  Francis  Green  State  

Theodore  Francis  Green  State 

Killeen  Muni  ., 

Coming  Muni 

Coming  Muni 

Bradford  Regional 

Bradford  Regional  

Garfield  County  Regional 

Garfield  County  Regional 

Eagle  County  Regional  

Boise  Air  Terminal  (Gowen  Field)  

Denver  IntI 

Denver  IntI  .... , 

Denver  IntI 

Brenham  Muni 

Philadelphia  IntI .' 

Key  Field  

J.  Lynn  Helms  Sevier  County 

Brenham  Muni 

Cariisle  Muni 

San   Luis  Valley  Regional — Bergman 
Field. 


FDC  No. 


3/6036 
3/6058 
3/6059 
3/6060 
3/6061 
3/6062 
3/6063 
3/6076 
3/6174 
3/6176 
3/6263 
3/6264 
3/6358 
3/6359 
3/6360 
3/6434 
3/6489 

3/6490 

3/6491 

3/6517 
3/6470 
3/6471 
3/6694 
3/6708 
3/6717 
3/6695 


Subject 


Orig 


Orig 
Orig 


NDB  Rwy  35R,  Amdt  10A 
RNAV  (GPS)  Z  Rwy  6,  Orig 
RNAV  (GPS)  Rwy  24,  Orig 
RNAV  (GPS)  Rwy  33  Orig 
RNAV  (GPS)  Z  Rwy  5,  Orig 
RNAV  (GPS)  Rwy  34,  Orig 
RNAV  (GPS)  Rwy  23, 
ILSRwy  1.  Amdl2A 
GPS  Rwy  18,  Orig 
GPS  Rwy  36.  Orig 
RNAV  (GPS)  Rwy  32, 
RNAV  (GPS)  Z  Rwy  14. 
LOC/DME-A,  Amdt  6 
ILS  Rwy  26,  Orig 
LOC-B,  Amdt  1A 
RNAV  (GPS)  Rwy  10R.  Orig 
ILS  Rwy  35R  (CAT  1.11,111).  Anr>dt 

1A 
ILS  Rwy  35L  (CAT  l.ll.lll). 

3A 
ILS  Rwy  34R  (CAT  1,11,111), 

1A 
RNAV  (GPS)  Rwy  16,  Orig 
NDB  Rwy  27L,  Amdt  5A 
ILS  Rwy  1 ,  Amdt  23 
GPS  Rwy  8,  Orig-A 
RNAV  (GPS)  Rwy  34,  Orig 
VOR/DME  Rwy  9.  Amdt  2A 
ILS  Rwy  2,  Orig 


Amdt 


Anndt 


[FR  Doc.  03-20395  Filed  8-12-03;  8:45  am] 
BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30381 ;  Amdt.  No.  3069  ] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procediues 
(Sl/^s)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 


new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  August  13, 
2003.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  13, 
2003. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 
For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located; 


3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP;  or, 

4.  The  Office  of  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiu-  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
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25082  Okla  homa  City,  OK  73125) 
telephone:  405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes  amends,  suspends,  or 
revokes  Sta  adard  Instrument  Approach 
Procedures  (SLAPs).  The  complete 
regulatory  ( lescription  of  each  SLAP  is 
contcuned  i  i  official  FAA  form 
documents  which  are  incorporated  by 
reference  ii  this  amendment  under  5 
U.S.C.  552(  i).  1  CFR  part  51 ,  and  §  97.20 
of  the  Fedei  al  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  referenc(  (  are  available  for 
examinatioi  i  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  na  ure,  and  the  need  for  a 
special  fom  lat  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  a  id  impractical.  Further, 
airmen  do  v  ot  use  the  regulatory  text  of 
the  SIAPs,  t  ut  refer  to  their  graphic, 
depiction  oi  i  charts  printed  by 
publishers  (  f  aeronautical  materials. 
Thus,  the  a<  vantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAi '  contained  in  FAA  form 
documents  s  unnecessary.  The 
provisions  c  f  this  amendment  state  the 
affected  CFi;  (and  FAR)  sections,  with 
the  types  an  d  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  ts  location,  the  procedure 
identificatic  n  and  the  amendment 
number. 

The  Rule 

This  amei  dment  to  part  97  is  effective 
upon  public  ition  of  each  separate  SlAP 
as  containec  in  the  transmittal.  Some 
SLAP  amend  ments  may  have  been 
previously  ii  isued  by  the  FAA  in  a 
National  Fli  ;ht  Data  Center  (NFDC) 
Notice  to  Ai  men  (NOT AM)  as  an 
emergency  a  ction  of  immediate  flight 
safety  relatii  g  directly  to  published     ' 
aeronautical  charts.  The  circumstances 
which  creat(  d  the  need  for  some  SLAP 
amendment!  may  require  making  them 
effective  in  1  sss  than  30  days.  For  the 
remaining  S  APs,  an  effective  date  at 
least  30  day!  after  publication  is 
provided. 

Further,  tl  e  SLAPs  contained  in  this 
amendment  ire  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Ins  trument  Procedures 
(TERPS).  In  developing  these  SLAPs,  the 
TERPS  critei  ia  were  applied  to  the 
conditions  e  cisting  or  anticipated  at  the 
affected  airp  jrts.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  find  safety  in  air  commerce, 


1  find  that  notice  and  public  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington,  DC  on  August  1, 
2003. 

James  |.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me.  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97)  is 
amended  by  establishing,  amending, 
suspending,  or  revoking  Standard 
Instrument  Approach  Procedures, 
effective  at  0901  UTC  on  the  dates 
specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

■  1.  The  Authority  citation  for  Part  97 
continues  t.o  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40106, 
40113,  40114,  40120,  44502,  44514,  44701, 
44719,  44721-44722. 

■  2.  Part  97  is  amended  to  read  as 
follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
97.35    [Amended] 

■  By  amending:  §  97.23  VOR,  VOR/DME. 
VOR  or  TACAN,  and  VOR/DME  or 
TACAN;  §  97.25  LOC,  LOC/DME.  LDA, 
LDA/DME.  SDF,  SDF/DME;  §97.27 
NDB,  NDB/DME;  §97.29  ILS,  ILS/DME. 
ISMLS.  MLS,  MLS/DME.  MLS/RNAV; 
§97.31  RADAR  SLAPs;  §97.33  RNAV 
SLAPs;  and  §  97.35  COPTER  SLAPs. 
identified  as  follows: 


*  *  *  Effective  September  4.  2003 

Meeker.  CO,  Meeker,  VOR/DME  RNAV  OR 

GPS  RWY  3,  Orig,  CANCELLED 
Meeker,  CO,  Meeker,  VOR-A,  Amdt  1 
Meeker,  CO,  Meeker,  RNAV  (GPS)-B,  Orig 
Meeker,  CO,  Meeker.  RNAV  (GPS)  RWY  3. 

Orig 
Presque  Isle,  ME,  Northern  Maine  Regional 

Airport  at  Presque  Isle.  RNAV  (GPS)  RWY 

28,  Orig 
Westhampton  Beach,  NY,  Francis  S.~ 

Gabreski,  RNAV  (GPS)  RWY  6,  Orig 
Westhampton  Beach,  NY,  Francis  S. 

Gabreski.  RNAV  (GPS)  RWY  24,  Orig 
Westhampton  Beach,  NY,  Francis  S. 

Gabreski,  NDB  RWY  24,  Amdt  3D 
Oklahoma  City,  OK,  Will  Rogers  World. 

RNAV  (GPS)  RWY  17R,  Amdt  1 
Oklahoma  City,  OK,  Will  Rogers  World, 

RNAV  (GPS)  RWY  35L,  Amdt  1 
Oshkosh,  WI,  Wittman  Regional,  RNAV 

(GPS)  RWY  36,  Amdt  1 

*  *  *  Effective  October  2,  2003 

Old  Town,  ME.  Dewitt  Field  Old  Town 
Muni,  RADAR-1,  Amdt  2,  CANCELLED 

Granbury,  TX,  Granbury  Muni,  VOR/DME 
RWY  14,  Amdt  1 

*  *   *  Effective  October  30,  2003 

Willimantic,  CT,  Windham,  VOR-A,  Amdt  9 
Willimantic,  CT,  Windham,  RNAV  (GPS) 

RWY  9,  Orig 
Willimantic,  CT,  Windham,  RNAV  (GPS) 

RWY  27,  Orig 
Willimantic,  CT,  Windham,  GPS  RWY  9. 

Orig,  CANCELLED 
Charlotte,  NC.  Charlotte/Douglas  Intl,  VOR/ 

DME  RWY  23,  Amdt  1.  CANCELLED 
Charlotte,  NC,  Charlotte/Douglas  Intl,  VOR/ 

DME  RWY  18L,  Amdt  6A,  CANCELLED 
Charlotte,  NC,  Charlotte/Douglas  Intl,  NDB 

RWY  23,  Amdt  7,  CANCELLED 
Corvallis,  OR.  Corvallis  Muni,  VOR-A,  Amdt 

10 
Van  Horn,  TX,  Culberson  County,  NDB  RWY 

21,  Amdt  2 
Van  Horn,  TX,  Culberson  County,  RNAV 

(GPS)  RWY  21,  Orig 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County.  VOR-B,  Amdt  4A 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  NDB-C,  Amdt  2A 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  ILS  OR  LOC/DME  RWY  27,  Orig 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  ILS/DME  RWY  27,  Amdt  5A, 

CANCELLED 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  GPS  RWY  27,  Orig,  CANCELLED 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  RNAV  (GPS)  Z  RWY  27,  Orig 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  RNAV  (GPS)  Y  RWY  27,  Orig 

■  The  FAA  published  an  Amendment  in 
Docket  No.  30378,  Amdt  No.  3067  to  Part 
97  of  the  Federal  Aviation  Regulations 
(Vol  68  FR  No.  144,  Page  44205;  dated 
July  28.  2003)  imder  Section  97.33 
effective  04  September  2003.  which  is 
hereby  amended  as  follows: 

Change  the  Following  EffDate  to  30  October 
2003  for  the  Following  Procedures 

Rock  Springs,  WY,  Rock  Springs-Sweetwater 
County,  VOR-B,  Amdt  4A 
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Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  NDB-C,  Amdt  2A 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  ILS  OR  LOC/DME  RWY  27,  Orig 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  ILS/DME  RWY  27,  Amdt  5A, 

CANCELLED 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  GPS  RWY  27,  Orig,  CANCELLED 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  RNAV  (GPS)  Z  RWY  27,  Orig 
Rock  Springs,  WY,  Rock  Springs-Sweetwater 

County,  RNAV  (GPS)  Y  RWY  27,  Orig 

■  The  FAA  published  an  Amendment  in 
Docket  No.  30378,  Amdt  No.  3067  to  Part 
97  of  the  Federal  Aviation  Regulations 
(Vol  68,  FR  No.  144.  Page  44204;  dated 
July  28.  2003)  imder  Section  97.33 
effective  04  September  2003.  which  is 
hereby  amended  as  follows: 

Kamuela.  HI.  Waimea-Kohala,  VOR/DME-A, 

Orig 
Kamuela,  HI.  Waimea-Kohala,  VOR/DME 

RWY  4,  Orig 
Kamuela.  HI,  Waimea-Kohala,  RN'AV  (GPS) 

RWY  4,  Orig 
Kamuela,  HI,  Waimea-Kohala.  RNAV  (GPS) 

RWY  22,  Orig 

■  The  FAA  published  the  following 
procedures  in  Docket  No.  30378;  Amdt. 
No.  3067  to  Part  97  of  the  Federal 
Aviation  Regulations  (Vol.  68,  FR  No. 
144,  Page  44204;  dated  Monday,  July  28, 
2003)  under  section  97.33  effective  May 
15,  2003  which  are  hereby  rescinded: 

Brookfield,  MO,  North  Central  Missouri 
Regional,  RNAV  (GPS)  RWY  18,  Orig 

Brookfield,  MO,  North  Central  Missouri 
Regional,  RNAV  (GPS)  RWY  36.  Orig 

[FR  Doc.  03-20397  Filed  8-12-03;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection 

19  CFR  Part  4 
[CBP  Decision  03-16] 
RIN  1515-AD35 

Tonnage  Duties — Revised  Amounts 
AGENCY:  Customs  and  Border  Protection. 


ACTION:  Final  rule. 


Homeland  Security. 


SUMMARY:  This  document  amends  the 
rules  dealing  with  vessels  in  foreign  and 
domestic  trades  by  revising  the  amounts 
of  tonnage  duties  applicable  to  those 
entering  the  United  States  from  a  foreign 
port.  These  revisions  are  necessary  to 
reflect  recent  changes  in  the  pertinent 
statutory  provisions. 
EFFECTIVE  DATE:  August  13.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen. 
Vereb.  Entrv  Procedures  &  Carriers 
Branch.  (202)  572-8730. 
SUPPLEMENTARY  INFORMATION: 

Background 

Customs  and  Border  Protection  (CBP) 
assesses  and  collects  tonnage  duties  and 
light  money  on  vessels  brought  into  the 
United  States  from  a  foreign  port  or 
place,  under  the  authority  of  46  U.S.C. 
App.  121.  Tonnage  duties,  which  are  in 
effect  charges  for  the  privilege  of 
entering,  trading  in,  or  lying  in  a  port, 
cover  the  expenses  incurred  in  clearing 
and  improving  harbors,  erecting 
lighthouses  and  keeping  up  lights.  The 
amount  of  toimage  duty  depends  on  the 
registry  of  the  vessel,  subject  to  certain 
exemptions,  as  prescribed  by  law. 

On  November  5. 1990.  the  President 
signed  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508),  which  amended  46  U.S.C  App. 
121  to  increase  the  tonnage  taxes 
collected  from  vessels  arriving  in  the 
United  States  from  foreign  ports.  The 
amendment  intended  to  offset  the  costs 
incurred  by  Coast  Guard  operations.  For 
vessels  calling  on  the  United  States  from 
North  American  ports  and  certain 
Central  American,  South  American  and 
Caribbean  ports,  the  amount  of  tonnage 
tax  was  increased  to  9  cents  per  ton.  not 
to  exceed  in  the  aggregate  45  cents  per 
ton  per  annimi.  For  vessels  entering  a 
port  of  the  United  States  from  any  other 
foreign  port  or  place,  the  amount  of 
tonnage  tax  was  increased  to  27  cents 
per  ton.  not  to  exceed  $1.35  per  ton  per 
annimi.  These  increases  were  in  effect 
until  the  end  of  fiscal  year  2002; 
thereafter  the  duties  were  to  revert  to 
the  same  amount  as  in  effect  prior  to  the 
passage  of  this  legislation. 


Congress  has  not  enacted  legislation 
renewing  these  provisional  tonnage 
duty  rates.  In  accordance  with  the 
statute,  the  tonnage  tax  rates  have 
reverted  to  the  previous  rates  of  2  cents 
per  ton  (10  cents  annual  aggregate  cap) 
for  vessels  arriving  in  the  United  States 
from  the  first  group  of  ports  and  6  cents 
per  ton  (30  cents  annual  aggregate  cap) 
for  vessels  arriving  from  all  other 
originating  ports. 

Thus,  CBP  has  determined  that 
current  statutory  provisions  require  CBP 
to  amend  Part  4  of  the  Customs 
Regulations  (19  CFR  4.20)  to  revise  the 
amoimts  of  tonnage  duties  applicable  to 
vessels  entering  from  a  foreign  port  or 
place.  Following  is  a  simimary  of  those 
changes. 

Discussion  of  Changes 

1.  Section  4.20(a)  generally  provides 
for  the  payment  of  tonnage  tax  on 
vessels  entering  from  a  foreign  port  or 
place.  Section  4.20(a)  is  revised  to 
reflect  changes  in  the  regular  toimage 
duty  applicable  in  such  circimistances. 

2.  Section  4.20(b)  is  amended  to 
reflect  the  revised  maximum  assessment 
amount  of  tonnage  duty  of  a  vessel  per 
tonnage  year.  The  revised  aggregate 
amount  for  vessels  arriving  in  the 
United  States  from  North  American 
ports,  certain  Central  American,  South 
American  and  Caribbean  ports  is  10 
cents  per  ton.  For  vessels  arriving  from 
all  other  originating  ports  the  revised 
amount  is  30  cents  per  ton. 

3.  Section  4.20(c)  generally  provides 
for  the  payment  of  special  tonnage  tax 
and  light  money  on  vessels  entering 
frtim  a  foreign  port  or  place.  The  present 
table  in  this  section  listing  the  vessel 
tonnage  and  light  money  rates  payable 
under  various  conditions  is  revised  to 
reflect  the  current  tonnage  duty  rates. 

The  following  chart  indicates  the 
provisional  tonnage  tax  amount  that  has 
expired  and  the  currenUy  assessed 
amoimt. 


Vessels  entering  U.S.  from 

Provisional 
tonnage  tax 

per  ton 
(annual  cap) 

Current 
tonnage  tax 

per  ton 
(annual  cap) 

North  America,  Central  America,  the  West  Indies,  the  Bahama  Islands,  the  Bermuda  Islands,  ttie  coast  of 
South  America  bordering  on  the  Caribbean  Sea,  or  the  high  seas  adjacent  to  the  U.S.  or  the  above  listed 
foreian  locations        _ 

9«(45«) 
27c  ($1.35) 

2c  (IOC) 

Anu  nthpr  fnrf^ian  Dort        i                                                         .    . : 

60  (30c) 
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Inapplicability  of  Public  Notice  and 
Comment  and  Delayed  Effect 
Requirements,  the  Regulatory 
Flexibility^  Act,  and  Executive  Order 
12866 

Inasmuc  h  as  these  amendments 
merely  conform  the  Customs 
Regulatioils  to  existing  law  as  noted 
above,  pursuant  to  5  U.S.C.  553(b)(3)(B). 
notice  and  public  procedure  thereon  are 
unnecessa  y  and  pursuant  to  5  U.S.C. 
553(d)(3),  a  delayed  effective  date  is  not 
required.  5  ince  this  docimient  is  not 
subject  to  I  he  notice  and  public 
procedure  requirements  of  5  U.S.C.  553, 
it  is  not  su  )ject  to  the  provisions  of  the 
Regulatory  Flexibility  Act.  as  amended 
(5  U.S.C.  6J1  etseq.). 

For  the  s  ime  reasons,  the 
amendmer  ts  do  not  meet  the  criteria  for 
a  "signific.nt  regulatory  action"  as 
specified  in  E.O.  12866.  Accordingly,  a 
regulatory  mpact  analysis  it  is  not 
required  th  ereunder. 

Drafting  Injformation 

The  principal  author  of  this  document 
was  Femar  do  Pena.  Office  of 
Regulation; ;  and  Rulings.  Bureau  of 
Customs  aid  Border  Protection. 
However,  p  ersonnel  from  other  Bureau 
offices  part  icipated  in  its  development. 

List  of  Subj  ects  in  19  CFR  Part  4 

Cargo  vej  sels.  Coast£il  zone,  Coastwise 
trade.  Customs  duties  and  inspection. 
Entry,  Fees  Fishing  vessels.  Freight, 
Harbors.  In  ports.  Maritime  carriers, 
Reporting  a  nd  recordkeeping 
requirements.  Seamen.  Vessels,  and 
Yachts. 

Amendmer  ts  to  the  Regulations 

■  For  the  re  isons  stated  above,  part  4  of 
the  Customs  Regulations  (19  CFR  part  4) 
is  amended  as  set  forth  below. 

PART  4— VESSELS  IN  FOREIGN  AND 
DOMESTIC  TRADES 


■  1.  The  general 
part  4  and 
for  §4.20 


authority  citation  for 
specific  authority  citation 
continue  to  read  as  follows: 


tie ; 


Authority: l5  U.S.C.  301;  19  U.S.C.  66, 
1431,  1433,  1  434,  1624;  46  U.S.C.  App.  3,  91. 


Section  § 
2107(b),  810; 
14513,  14701 
128; 


420  also  issued  under  46  U.S.C. 
14306,14502.  14511.  14512, 
14702;  46  U.S.C.  App.  121, 


2.  Amend  §  4.20  as  follows: 

a.  In  paraj  raph  (a): 

i.  ail  refer  snces  to  the  number  "9"  are 
removed  and,  in  their  place,  the  number 
"2"' is  added; 

ii.  all  refei  ences  to  the  number  "27" 
are  removec  and,  in  their  place,  the 
number  "6'  is  added; 


■  iii.  the  reference  to  the  nimiber  "45"  is 
removed  and,  in  its  place,  the  number 
"10"  is  added;  and, 

■  iv.  the  figure  "$1.35"  is  removed  and, 
in  its  place,  the  number  "30"  is  added. 

■  b.  In  paragraph  (b): 

■  i.  the  reference  to  the  number  "9"  is 
removed  and,  in  its  place,  the  number 
"2"  is  added: 

■  ii.  the  reference  to  the  number  "27"  is 
removed  and,  in  its  place,  the  number 
"6"  is  added;  and, 

■  iii.  the  figure  "$1.80"  is  removed  and, 
in  its  place,  the  figure  "40  cents"  is 
added. 

■  c.  In  the  table  imder  paragraph  (c),  in 
the  column  headed  "Regular  tax": 

■  i.  the  figure  "0.09"  and  all  the  figures 
reading  ".09"  are  removed  and,  in  their 
place,  the  figure  ".02"  is  added;  and, 

■  ii.  the  figure  "0.27"  and  all  the  figures 
reading  ".27"  are  removed  and,  in  their 
place,  the  figure  ".06"  is  added. 

Dated:  August  7,  2003. 

Robert  C.  Bonner, 

Commissioner,  Customs  and  Border 
Protection. 

[FR  Doc.  03-20568  Filed  8-12-03;  8:45  am) 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

31  CFR  Part  50 
RIN  150&-AA96 

Terrorism  Risk  Insurance  Program 

agency:  Departmental  Offices.  Treasury. 
action:  Final  rule. 

summary:  This  final  rule  modifies  the 
current  regulatory  definition  of  "direct 
earned  premium"  in  the  regulations 
under  Title  I  of  the  Terrorism  Risk 
Insurance  Act  of  2002  (Act).  The  Act 
established  a  temporary  Terrorism  Risk 
Insiu-ance  Program  (Program)  under 
which  the  Federal  Government  will 
share  the  risk  of  insured  losses  from 
certified  acts  of  terrorism  with 
commercial  property  and  casualty 
insurers  until  the  Program  sunsets  on 
December  31,  2005.  The  Department  of 
the  Treasury  (Treasury)  is  responsible 
for  implementing  the  Act.  This  final 
rule  clarifies  the  current  regulatory 
definition  of  "direct  earned  premium" 
to  parallel  the  definition  of  "direct 
earned  premium"  in  section  102(4)  of 
the  Act. 

DATES:  This  final  rule  is  effective  August 
13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mario  Ugoletti,  Deputy  Director,  Office 
of  Financial  Institutions  Policy  (202) 
622-2730,  Martha  Ellett  or  Cynthia 
Reese,  Attorney -Advisors,  Office  of  the 


Assistant  General  Counsel  (Banking  & 
Finance),  (202)  622-0480,  or  C. 
Christopher  Ledoux,  Senior  Attorney, 
Terrorism  Risk  Insurance  Program  (202) 
622-6770  (not  toU-fi^e  numbers). 
SUPPLEMENTARY  INFORMATION:  On  Jldy 
11,  2003,  Treasury  published  a  final  rule 
containing  definitions  and  other  general 
provisions  imder  the  Act  (68  FR  41250, 
July  11,  2003)  (the  July  final  rule). 
Treasury  is  now  making  a  clarifying 
revision  to  the  definition  of  "dfrect 
earned  premium"  in  the  Jidy  final  rule 
to  ensure  that  the  rule  parallels  the 
definition  in  section  102(4)  of  the  Act. 
Under  section  102(6)  of  the  Act,  an 
"insurer"  calculates  its  "insurer 
deductible"  based  on  the  insurer's 
"dfrect  earned  premium."  Except  in  the 
case  of  new  insurers,  an  "insurer 
deductible"  is  an  insurer's  direct  earned 
premiums  over  the  preceding  calendar 
year,  multiplied  by  a  percentage 
specified  in  the  Act  for  that  year.  If  a 
certified  act  of  terrorism  occurs,  an 
insurer  would  only  be  entitled  to  federal 
payment  under  the  Program  if  the 
insurer's  insured  losses  exceed  its 
insurer  deductible  and  other  required 
conditions  are  met. 

Section  102(4)  of  the  Act  defines  the 
term  "direct  earned  premium"  as  "a 
direct  earned  premiuan  for  property  and 
casualty  insurance  issued  by  any  insurer 
for  insurance  against  losses  occurring  at 
the  locations  described"  in  section 
102(5)(A)  and  (B)  of  the  Act  (emphasis 
added).  These  cross-referenced  locations 
appear  within  the  definition  of  "insured 
loss."  The  locations  are  (1)  "within  the 
United  States,"  (2)  "to  an  air  carrier"  (as 
defined),  (3)  "to  a  United  States  flag 
vessel  (or  a  vessel  based  principally  in 
the  United  States,  on  which  United 
States  income  tax  is  paid  and  whose 
insurance  coverage  is  subject  to 
regulation  in  the  United  States),"  and 
(4)  "at  the  premises  of  any  United  States 
mission."  "Therefore,  there  is  a 
relationship  between  the  locations 
contained  in  the  definition  of  "insured 
loss"  and  the  scope  of  the  definition  of 
"direct  earned  premium,"  since  both 
make  reference  to  the  same  specified 
locations. 

The  July  final  rule  was  preceded  by 
an  interim  final  rule  that  requested 
public  comments  (68  FR  9804,  February 
28,  2003).  No  comments  were  received 
on  the  interim  final  rule  concerning  the 
relationship  of  the  terms  "insured  loss" 
and  "dfrect  earned  premium."  Upon 
further  review.  Treasury  notes  that  the 
ciurent  regulatory  definition  of  "direct 
earned  premiimi"  in  the  JiUy  final  rule 
could  be  interpreted  as  inconsistent 
with  the  statutory  definition  of  "direct 
earned  premixmi."  This  is  because  the 


regulatory  definition  "direct  earned 
premiiun"  includes  an  abbreviated 
reference  to  "insured  losses"  under  the 
Program.  Treasury's  intent  was  to  reflect 
the  statutory  definition,  including  the 
specified  locations,  as  described  above. 
An  unintended  consequence  of  the 
current  text  of  the  regulatory  definition 
of  direct  earned  premiimi  is  that  it 
might  be  read  to  narrow  the  statutory 
definition  of  "direct  earned  premiiun" 
to  refer  only  to  direct  earned  premiiuns 
for  losses  resulting  from  acts  of 
terrorism  rather  than  direct  earned 
premiums  on  all  commercial  property 
and  casualty  insm-ance  covering  all  risks 
within  the  specified  locations. 

After  further  review  of  the  definition 
in  the  July  final  rule.  Treasury  is  by  this 
final  rule  revising  the  regulatory 
definition  of  "dfrect  earned  premium" 
in  section  50.5(d)  to  ensure  that  it 
parallels  the  definition  in  the  Act. 
Treasury  is  also  revising  the  related 
provisions  in  the  definition  of  direct 
earned  premium  for  State  licensed  or 
admitted  insurers  that  report  to  the 
NAIC  and  certain  eligible  surplus  line 
.carrier  insurers.  (Although  there  are  no 
changes  to  some  of  these  provisions, 
paragraphs  (d)(1)  and  (d)(3)  of  section 
50.5(d)  are  being  set  out  in  thefr  entfrety 
for  ease  of  reading  and  understanding.) 
The  effect  of  these  changes  to  the 
current  regiUatory  text  is  to  clarify  that 
direct  earned  premiimi ,  as  provided  in 
the  Act,  consists  of  direct  earned 
premium  for  all  commercial  property 
and  casualty  insurance  (as  that  term  is 
used  in  the  Act  and  Treasury's 
regulations)  issued  by  an  insurer  for 
insurance  against  losses  at  the  specified 
locations.  Consistent  with  the  preamble 
discussion  in  the  July  final  rule, 
premiums  for  refroactive  insurance  may 
continue  to  be  excluded  by  an  insurer 
if  they  are  associated  with  losses  that 
occurred  prior  to  the  date  of  enactment 
of  the  Act.(November  26,  2002).  An 
insurer  receiving  premiums  for 
refroactive  insurance  associated  with 
losses  that  occurred  prior  to  November 
26,  2002  may  continue  to  follow  the 
guidelines  in  section  50.5(d)(1)  for  the 
purposes  of  calculating  the  appropriate 
measure  of  direct  earned  premium. 

Procedural  Requirements 

The  Act  established  a  Program  to 
provide  for  loss  sharing  payments  by  the 
Federal  Government  for  insured  losses 
resulting  from  certified  acts  of  terrorism. 
The  Act  became  effective  immediately 
upon  the  date  of  enactment  (November 
26,  2002).  Treasury  has  issued  and  will 
be  issuing  additional  regulations  to 
implement  the  Program.  This  final 
regulation  merely  clarifies  the  current 
regulatory  definition  of  "dfrect  earned 


premium"  to  parallel  the  definition  in 
the  Act.  Since  no  one  can  predict  if,  or 
when,  an  act  of  terrorism  may  occur, 
there  is  a  clear  need  for  Treasury  to 
modify  the  previously  issued  final  rule 
to  clarify  the  definition  and  avoid  any 
possible  reading  that  it  is  narrower  than 
the  definition  in  the  Act.  Moreover,  the 
definition  in  the  Act  is  unambiguous 
and  the  regulatory  change  merely 
clarifies  the  current  regulatory 
definition  to  parallel  the  definition  in 
the  Act. 

For  these  reasons.  Treasury  has 
determined  that  notice  and  public 
procedure  are  unnecessary  and  contrary 
to  the  public  interest,  pursuant  to  5 
U.S.C.  553(b)(B).  For  the  same  reasons, 
pursuant  to  5  U.S.C.  553(d)(3),  Treasury 
has  determined  that  there  is  good  cause 
for  this  final  rule  to  become  effective 
immediately  upon  publication. 

This  final  rule  is  not  a  significant 
regulatory  action  for  purposes  of 
Executive  Order  12866.  Because  no 
notice  of  proposed  rulemaking  is 
requfred,  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  do  not  apply.  However,  the 
Act  and  the  Program  are  intended  to 
provide  benefits  to  the  U.S.  economy 
and  all  businesses,  including  small 
businesses,  by  providing  a  federal 
reinsurance  backstop  to  commercial 
property  and  casualty  insurance 
policyholders  and  spreading  the  risk  of 
insured  loss  resulting  from  an  act  of 
terrorism. 

List  of  Subiects  in  31  CFR  Part  50 

Terrorism  risk  insurance. 
Authority  and  Issuance 

■  For  the  reasons  set  forth  above,  31  CFR 
part  50  is  amended  as  follows: 

PART  5&-TERR0RISM  RISK 
INSURANCE  PROGRAM 

■  1.  The  authority  citation  for  part  50 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  31  U.S.C.  321; 
Title  I,  Pub.  L.  107-297,  116  Stat.  2322  (15 
U.S.C.  6701  note). 

■  2.  Section  50.5(d)  infroductory  text  is 
revised,  and  (d)(1)  and  (d)(3)  are  revised 
to  read  as  follows: 

§50.5    Definitions. 

***** 

(d)  Direct  earned  premium  means  a 
dfrect  earned  premium  for  all 
commercial  property  and  casualty 
insurance  issued  by  any  insurer  for 
insurance  against  all  losses,  including 
losses  from  an  act  of  terrorism, 
occurring  at  the  locations  described  in 
section  102(5)(A)  and  (B)  of  the  Act. 


(1)  State  licensed  or  admitted 
insurers.  For  a  State  licensed  or 
admitted  insurer  that  reports  to  the 
NAIC,  dfrect  earned  premium  is  the 
premium  information  for  commercial 
property  and  casualty  insurance 
coverage  reported  by  the  insurer  on 
colunm  2  of  the  NAIC  Exhibit  of 
Premiums  and  Losses  of  the  NAIC 
Annual  Statement  (commonly  known  as 
Statutory  Page  14).  (See  definition  of 
property  and  casualty  insurance.) 

(i)  Premium  information  as  reported 
to  the  NAIC  should  be  included  in  the 
calculation  of  direct  earned  premiums 
for  purposes  of  the  Program  only  to  the 
extent  of  commercial  property  and 
casualty  coverage  issued  by  the  insurer 
against  losses  occurring  at  the  locations 
described  in  section  102(5)(A)  and  (B)  of 
the  Act. 

(ii)  Premiums  for  personal  property 
and  casualty  insurance  coverage 
(coverage  primarily  designed  to  cover 
personal,  family  or  household  risk 
exposures,  with  the  exception  of 
coverage  written  to  insure  1  to  4  family 
rental  dwellings  owTied  for  the  business 
purpose  of  generating  income  for  the 
property  owner),  or  premiums  for  any 
other  insurance  coverage  that  does  not 
meet  the  definition  of  commercial 
property  and  casualty  insurance,  should 
be  excluded  in  the  calculation  of  direct 
earned  premiums  for  purposes  of  the 
Program. 

(iii)  Personal  property  and  casualty 
insurance  coverage  that  iqcludes 
incidental  coverage  for  conmiercial 
purposes  is  primarily  personal  coverage, 
and  therefore  premiums  may  be  fully 
excluded  by  an  insurer  from  the 
calculation  of  direct  earned  premium. 
For  purposes  of  the  Program, 
commercial  coverage  is  incidental  if  less 
than  25  percent  of  the  total  direct 
earned  premium  is  attributable  to 
commercial  coverage.  Commercial 
property  and  casualty  insurance 
coverage  insuring  against  losses 
occurring  at  locations  other  than  the 
locations  described  in  section  102(5)(A) 
and  (B)  of  the  Act,  or  other  insurance 
coverage  that  does  not  meet  the 
definition  of  commercial  property  and 
casualty  insurance,  but  that  includes 
incidental  coverage  for  commercial 
property  and  casualty  insurance 
insuring  against  losses  occurring  at  such 
locations,  is  primarily  non-Program 
coverage,  and  therefore  premiums  also 
may  be  fully  excluded  by  an  insurer 
from  the  calculation  of  direct  earned 
premium.  For  purposes  of  the  Program, 
commercial  property  and  casualty 
insurance  coverage  insuring  against 
losses  at  the  locations  described  in 
section  102(5)(A)  and  (B)  of  the  Act  is 
incidental  if  less  than  25  percent  of  the 
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total  dired  earned  premium  is 
atthbutabl  j  to  such  coverage.  For 
purposes  df  the  Program,  commercial 
coverage  o  jmbined  with  coverages  that 
otherwise  lo  not  meet  the  definition  of 
commercis  ]  property  and  casualty 
insurance  s  incidental  if  less  than  25 
percent  of  ^e  total  direct  earned 
premium  i  •>  for  such  coverage. 

(iv)  If  a  I  roperty  and  casualty 
insurance  ]  )olicy  covers  both 
commercia  I  and  personal  risk 
exposxu^s,  insurers  may  allocate  the 
premiums  n  accordance  with  the 
proportion  of  risk  between  commercial 
and  person  al  components  in  order  to 
ascertain  d  Tect  earned  premium.  If  a 
policy  incl  ides  insurance  coverage  that 
meets  the  c  efinition  of  commercial 
property  ai  id  casualty  insurance  for 
losses  occu  rring  at  the  locations 
described  ia  section  102(5)(A)  and  (B)  of 
the  Act,  bu :  also  includes  other 
coverage,  ii  isurers  may  cdlocate  the 
premiums  n  accordance  with  the 
proportion  of  risk  attributable  to  the 
componenlis,  in  order  to  ascertain  direct 
earned  prei  aium. 
*        *        i        *        t 

(3)  Certa,  n  eligible  surplus  line  carrier 
insurers.  A  i  eligible  surplus  line  carrier 
insurer  listi  (d  on  the  NAIC  Quarterly 
Listing  of  A  lien  Insurers  must  ascertain 
its  direct  ej  med  premium  as  follows: 

(i)  For  po  licies  that  were  in-force  as  of 
November  ;  ;6,  2002,  or  entered  into 
prior  to  Jan  lary  1,  2003,  direct  earned 
premiums  i  re  to  be  determined  with 
reference  tc  the  definition  of  property 
and  casualt  y  insurance  and  the 
locations  described  in  section  102(5)(A) 
and  (B)  of  tne  Act  by  allocating  the 
appropriate  portion  of  premium  income 
for  losses  fc  r  property  and  casualty 
insurance  a  t  such  locations.  The  same 
allocation  r  lethodologies  contained 
within  the  1  JAIC's  "Allocation  of 
Surplus  Lir  es  and  Independently 
Procured  In  surance  Premium  Tax  on 
Midti-State  Risks  Model  Regulation"  for 
allocating  p  remium  between  coverage 
for  property  and  casualty  insurance  for 
losses  occurring  at  the  locations 
described  ii  section  102(5)(A)  and  (B)  of 
the  Act  and  all  other  coverage,  to 
ascertain  the  appropriate  percentage  of 
premium  income  to  be  included  in 
direct  eame  d  premiiun,  may  be  used. 

(ii)  For  p(  ilicjes  issued  after  January  1 , 
2003,  prem:  um  for  insurance  that  meets 
the  definiti(  >n  of  property  and  casualty 
insurance  ft  »r  losses  occiuring  at  the 
locations  d«  scribed  in  section  102(5)(A) 
and  (B)  of  tl^e  Act,  must  be  priced 
separately  l^  such  eligible  siuplus  line 
carriers. 


Dated:  August  5,  2003. 
Wayne  A.  Abemathy, 

Assistant  Secretary  of  the  Treasury. 

[FR  Doc.  03-20644  Filed  8-12-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD1 3-03-025] 
RIN  1625-AAOO 

Safety  Zone  Regulations,  New  Tacoma 
Narrows  Bridge  Construction  Project 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  safety  zones 
during  the  tow  and  moor  operations  of 
the  caissons  being  used  for  the  Tacoma 
Narrows  Bridge  construction  project. 
The  Coast  Guard  is  taking  this  action  to 
safeguard  the  public  from  hazards 
associated  with  the  transport  and 
construction  of  the  caissons  being  used 
to  construct  piers  for  the  new  bridge. 
These  safety  hazards  include,  but  are 
not  limited  to,  hazards  to  navigation, 
allisions  with  the  caissons,  allisions 
with  the  caisson  mooring  system,  and 
collisions  with  work  vessels  and  barges. 
Entry  into  these  zones  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port,  Puget  Soimd  or  his  designated 
representatives. 

DATES:  This  rule  is  effective  fi-om 
August  6,  2003  through  February  6, 
2004. 

ADDRESSES:  Dociiments  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  U.S.  Coast 
Guard  Marine  Safety  Office  Puget 
Sound,  1519  Alaskan  Way  South, 
Building  1,  Seattle,  Washington  98134. 
Normal  office  hours  are  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  ENS 
Tyana  Thayer  c/o  Captain  of  the  Port 
Puget  Sound,  1519  Alaskan  Way  South, 
Seattle,  Washington  98134,  at  (206) 
217-6222. 
SUPPLEMENTARY  INFORMATION: 

RegiUatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM  and  for  making  this  rule 


effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publishing  a  NPRM  would  be  contrary 
to  public  interest  since  immediate 
action  is  necessary  to  ensiu«  the  safety 
of  vessels  and  persons  that  transit  in  the 
vicinity  of  the  Tacoma  Narrows  Bridge. 
The  Coast  Guard  did  not  initially  intend 
to  issue  a  safety  zone  for  this  project. 
However,  recent  events  of  boaters 
navigating  too  close  to  the  construction 
zone  and  reports  of  scuba  divers  diving 
near  the  caissons  make  a  safety  zone 
necessary.  If  normal  notice  and 
comment  procedures  were  followed, 
this  rule  would  not  become  effective  in 
sufficient  time.  For  this  reason, 
following  normal  rulemaking 
procedures  in  this  case  would  be 
impracticable  and  contrary  to  the  public 
interest. 

Background  and  Purpose 

The  Coast  Guard  is  adopting  a 
temporary  safety  zone  regulation  on  the 
Tacoma  Narrows  and  adjoining  waters, 
for  the  Tacoma  Narrows  Bridge  Project. 
The  Coast  Guard  has  determined  it  is 
necessary  to  limit  access  to  a  250-yard 
radius  around  each  of  the  two  new 
bridge  piers.  Caissons  are  being  used  to 
build  the  new  bridge  piers.  The  new 
bridge  piers  are  located  just  north  of  the 
existing  Tacoma  Narrows  Bridge.  The 
dangers  to  persons  and  vessels 
transiting  this  area  include,  but  are  not 
limited  to,  hazards  to  navigation, 
allisions  with  the  caissons,  allisions 
with  the  caisson  mooring  system,  and 
collisions  with  work  vessels  and  barges. 
The  Coast  Guard,  through  this  action,' 
intends  to  promote  the  safety  of  persons 
and  vessels  in  the  area.  Entry  into  these 
zones  will  be  prohibited  unless 
authorized  by  the  Captain  of  the  Port. 
Coast  Guard  personnel  will  enforce 
these  safety  zones.  The  Captain  of  the 
Port  may  be  assisted  by  other  Federal, 
State,  or  local  agencies. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  We  expect  the  economic  impact 
of  this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
10(e)  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  This 
expectation  is  based  on  the  fact  that  the 
regulated  area  established  by  the 
regidation  would  encompass  a  small 
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area  that  should  not  impact  commercial 
or  recreational  traffic.  The  Coast  Guard 
does  not  anticipate  any  significant 
economic  impact. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  This 
rule  will  affect  the  following  entities, 
some  of  which  may  be  small  entities: 
the  owners  or  operators  of  vessels 
intending  to  transit  this  portion  of  the 
Tacoma  Narrows  when  this  rule  is  in 
effect.  The  zone  will  not  have  a 
significant  economic  impact  due  to  its 
short  duration  and  small  area.  Because 
the  impacts  of  this  rule  are  expected  to 
be  so  minimal,  the  Coast  Guard  certifies 
under  605(b)  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612)  Uiat 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

If  you  think  that  your  business, 
organization,  or  govermnental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jm-isdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 


implications  for  federalism  imder  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  imfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
govenunent  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  imfunded 
mandate. 

Taking  of  Private  Property 

This  nde  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambigmty,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  nde  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

The  Coast  Guard  recognizes  the  rights 
of  Native  American  Tribes  imder  the 
Stevens  Treaties.  Moreover,  the  Coast 
Guard  is  committed  to  working  with 
Tribal  Governments  to  implement  local 
policies  to  mitigate  tribal  concerns. 
Given  the  flexibility  of  this  rule  to 
acconmiodate  the  special  needs  of 
mariners  in  the  vicinity  of  the  bridge 
construction,  and  the  Coast  Guard's 
commitment  to  working  with  the  Tribes, 
we  have  determined  that  safety  in  the 
vicinity  of  the  bridge  construction 
project  and  fishing  rights  protection 
need  not  be  incompatible  and  therefore 
have  determined  that  this  rule  does  not 
have  tribal  implications  under 
Executive  Order  13175.  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes. 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  "Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Enviromnent 

The  Coast  Guard's  preliminary  review 
indicates  this  rule  is  categorically 
excluded  from  further  environmental 
documentation  under  figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1D.  The 
environmental  analysis  and  Categorical 
Exclusion  Determination  will  be 
prepared  and  be  available  in  the  docket 
for  inspection  and  copying  where 
indicated  under  ADDRESSES.  All 
standard  environmental  measures 
remain  in  effect. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

Final  Rule 

■  For  the  reasons  set  out  in  the  preamble, 
the  Coast  Guard  amends  33  CFR  part  165 
as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  From  August  6,  2003  through 
February  6,  2004,  a  temporary 

§  1C5.T1 3-016  is  added  to  read  as 
follows: 

§  1 65.T1 3-01 6    Safety  Zone  Regulations; 
New  Tacoma  Narrows  Bridge  Construction 
ProtacL 

(a)  Locations.  The  following  areas  are- 
safety  zones:  All  waters  of  the  Tacoma 
Narrows,  Puget  Sound,  and  adjoining 
waters  of  Washington  State,  within  a 
250  yard  radius  around  each  of  the 
following  coordinates  (which  are  the 
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approximj  te  center  points  of  the  two 
new  bridgi!  piers):  (1)  47°15'54.08'' 
North:  122°32'49.65''  West;  and  (2) 
47°16'15.0  7''  North:  122°33'15.95''  West 
[Datum:  NAD  1983). 

(b)  Regu  ations.  In  accordance  with 
the  genera  regulations  in  33  CFR  Part 
165,  Subpjrt  C,  this  Temporary  Final 
Rule  appli  ;s  to  any  person  or  vessel  in 
the  naviga  )le  waters  of  the  United 
States.  No  lerson  or  vessel  may  enter  or 
remain  in  1  he  above  safety  zones,  luiless 
authorized  by  the  Captain  of  the  Port  or 
his  design,  ted  representatives.  Vessels 
and  persor  s  granted  authorization  to 
enter  the  sj  ifety  zone  shall  obey  all 
lawful  ord(  ts  or  directions  of  the 
Captain  of  he  Port  or  his  designated 
represental  ive. 

(c)  Appli  ::able  dates.  This  section 
applies  froi  n  August  6.  2003  through 
February  6  2004. 

Dated:  Au  just  5,  2003. 

Danny  Ellis, 

Captain,  (J.S .  Coast  Guard,  Captain  of  the 
Port.  Puget  S  Dund. 

[FR  Doc.  03-  20652  Filed  8-12-03;  8:45  am] 
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DEPARTMI  :NT  OF  HOMELAND 
SECURITY 


Coast  Gua^ 

I 
33CFRPai|l165 

[COTP  Wilmington  03-117] 

RIN  1625-MOO 


Safety  Zon( » 

agency:  Co  1st 
ACTION:  Temporary 


SUMMARY: 
a  temporary 
Intracoastal 
vicinity  of 
Lejeune,  NC 
conducted 
offshore  in 


Tie  I 


;  Bogue  Sound,  NC 

Guard,  DHS. 
final  rule. 


Coast  Guard  is  enacting 
Safety  Zone  in  the  Atlantic 
Waterway  (AICW)  in  the 
f  larine  Corps  Base  Camp 

Naval  gunfire  will  be 
drossing  the  AICW  from 
I  he  vicinity  of  N-1/BT3 
and  impacting  areas  in 
e  during  dates  and  times  as 
ow.  This  safety  zone  is 
ensure  the  safety  of  persons 
operating  on  the  AICW  in 
the  specified  periods, 
safety  zone  is  prohibited 
authorized  by  the  Captain  of  the 
his/Her  designated 


duing  I 
tliis; 


impact  area 
Cainp  Lejeuli 
specified  be 
needed  to 
and  vessels 
this  area 
Entry  into 
unless 
Port  or 
representatii'e 

DATES:  This  rule  is  effective  fi-om  12 
p.m.  on  Aug  ust  15,  2003  to  4  p.m.  on 
August  20. :  003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  pbrt  of  docket  COTP 


Wilmington  03-117  and  are  available 
for  inspection  or  cop3ring  at  Coast  Guard 
Marine  Safety  Office  Wilmington,  721 
Medical  Center  Drive,  Wilmington,  NC 
28401  between  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LCDR  Chuck  Roskam,  Chief,  Port 
Operations,  USCG  Marine  Safety  Office 
Wilmington,  telephone  number  (910) 
772-2207. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553{b){B)  and 
5  U.S.C.  553(d)(3),  die  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM  and  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publishing  an  NPRM  and  delaying  the 
effective  date  of  this  rule  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to 
minimize  potential  danger  to  the  public 
and  required  to  ensure  the  safety  or 
persons  and  vessels  operating  on  the 
Adantic  Intracoastal  Waterway  (AICW) 
in  this  area  at  the  times  specified. 
Advanced  notice  was  not  received  from 
the  originator  that  would  have  allowed 
publication  to  occur  in  the  Federal 
Register. 

Backgixiund  and  Purpose 

Naval  gunfire  will  be  conducted 
crossing  the  AICW  and  impacting  areas 
in  Camp  Lejeime  from  12  p.m.  to  4  p.m. 
Eastern  Daylight  Time  on  August  15,  19 
&  20,  2003.  The  safety  zone  is  in  effect 
to  ensure  the  safety  of  persons  and 
vessels  operating  on  the  AICW  in  this 
area. 

Discussion  of  Rule 

The  safety  zone  will  cover  the  AICW 
extending  from  Bogue  Sound-New  River 
Daybeacon  58  (LLNR  39210)  southeast 
to  Bogue  Sound-New  River  Light  64 
(LLNR  39230).  This  safety  zone  will  be 
in  effect  to  ensure  the  safety  of  persons 
and  vessels  operating  on  the  AICW  in 
this  area.  Entry  into  this  safety  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  his/her  designated 
representative.  A  Coast  Guard  or  U.S. 
Navy  vessel  will  patrol  each  end  of  the 
safety  zone  to  ensure  that  the  public  is 
aware  that  the  firing  exercises  are  in 
progress  and  that  the  firing  area  is  clear 
of  traffic  before  firing  commences. 

Regulatory  Evaluation 

This  nde  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 


Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  This  rule  only  affects  a  small 
portion,  less  than  two  miles,  of  the 
AICW  in  North  Carolina  for  a  limited 
time.  The  regulations  have  been  tailored 
in  scope  to  impose  the  least  impact  on 
maritime  interests,  yet  provide  the  level 
of  safety  necessary  for  such  an  event. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  diat  Uiis  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  AICW  from  12  p.m.  to 
4  p.m.  Eastern  Daylight  Time  on  August 
15,  19  &  20,  2003.  The  Coast  Guard 
expects  a  minimal  economic  impact  on 
a  substantial  niunber  of  small  entities 
due  to  this  rule  because  little 
commercial  traffic  transits  this  area  of 
die  AICW. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  Entities  requesting 
guidance  or  exemption  from  this  rule 
may  contact  LCDR  Chuck  Roskam, 
Chief,  Port  Operations,  USCG  Marine 
Safety  Office  Wilmington  at  (910)  772- 
2207. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 


annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consvdtation  and  Coordination 
with  Indian  Tribal  Governments, 


because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-43701),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation.  A  final  "Environmental 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  imder  ADDRESSES. 

List  of  Subfects  in  33  CFR  Part  165 

Harbors.  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16&-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows; 

Authority:  33  U.is.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l{g),  6.04-1,  6.04-6.  and  160.5;  Pub.  L. 
107-295.  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 

■  2.  Add  temporary  section  §  165.T05- 
117  to  read  as  follows^ 


§  1 65.T0&-1 1 7    Safety  Zone :  Atlantic 
Intracoastal  Waterway  from  Bogue  Sound- 
New  River.  Daybeacon  58  (LLNR  39210) 
southeast  to  Bogue  Sound — New  River 
Light  64  (LLNR  39230). 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  AUantic  Intracoastal 
Waterway  (AICW)  extending  from 
Bogue  Sound-New  River  Daybeacon  58 
(LLNR  39210)  southeast  to  Bogue 
Sound-New  River  Light  64  (LLNR 
39230),  Nautical  Chart  11541, 
Intracoastal  Waterway — NC-Neuse 
River  to  Myrtle  Grove  Sound. 

(b)  Definition.  Captain  of  the  Port 
means  the  Commanding  Officer  of  the 
Marine  Safety  Office  Wilmington,  North 
Carolina,  or  any  Coast  Guard 
Commissioned,  Warrant,  or  Petty  Officer 
who  has  been  authorized  by  the  Captain 
of  the  Port  to  act  on  his/her  behalf. 

(c)  Enforcement  periods.  This  section 
will  be  effective  from  12  p.m.  on  August 
15,  2003  through  4  p.m.  on  August  20. 
2003.  This  section  will  be  enforced  frtjm 
12  p.m.  through  4  p.m.  on  August  15, 
2003  and  August  19  through  August  20. 
2003. 

(d)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  entry  into  this  safety  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port.  All  vessel 
movement  within  the  safety  zone  will 
be  prohibited  except  as  specifically 
authorized  by  the  Captain  of  the  Port. 
The  general  requirements  of  §  165.23 
also  apply  to  this  regulation. 

(2)  Red  warning  flags  or  red  warning 
lights  will  be  displayed  on  towers 
located  at  both  ends  of  the  safety  zone 
while  firing  exercises  are  in  progress. 
The  flags  or  lights  will  be  displayed  by 
8  a.m.  each  day  that  this  section  is  in 
effect,  and  will  be  removed  at  the  end 
of  firing  exercises. 

(3)  A  Coast  Guard  or  Navy  vessel  will 
patrol  each  end  of  the  safety  zone  to 
ensure  the  public  is  aware  that  firing 
exercises  are  in  progress  and  that  the 
firing  area  is  clear  of  vessel  traffic  before 
weapons  are  fired. 

(4)  Vessels  requiring  entry  into  or 
passage  through  any  portion  of  the 
Safety  Zone  must  first  request 
authorization  from  the  Captain  of  the 
Port  or  the  Coast  Guard  or  U.S.  Navy 
vessel  on-scene.  The  Captain  of  the  Port 
can  be  contacted  at  telephone  number  1- 
(800)  325-4965.  The  Coast  Guard  or 
U.S.  Navy  vessel  may  be  contacted  by 
radio  on  VHF  Marine  Band  Radio, 
channels  13  (156.65  MHz)  and  16  (156.8 
MHz). 

(e)  The  Captain  of  the  Port  will  notify 
the  public  of  changes  in  the  status  of 
this  Safety  Zone  by  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz). 
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SUPPLEMENTARY  INFORMATION:  The  Office 
is  amending  its  rules  to  separate  the 
provisions  ft  r  patent  and  trademark 
matters  with  respect  to  correspondence, 
requesting  copies  of  documents, 
payment  of  I  Bes,  and  general 
information.  Specifically,  the  Office  is 
(1)  amendini  37  CFR  Part  1  to  delete  all 
references  to  trademarks,  and  (2) 
amending  37  CFR  Part  2  to  add  new 
rules  setting  forth  provisions  for 
correspondii  ig  with  and  paying  fees  to 
the  Office  in  trademark  cases,  and  for 
requesting  c(  ipies  of  trademark 
documents. 


Discussion  of  Specific  Rules 

The  Office  is  amending  rules  1.1, 1.4. 
1.5,  1.6, 1.8.  1.10.  1.12.  1.13,  1.22.  1.26. 
2.1.  2.2,  2.6.  and  2.123;  and  adding  new 
rules  2.190.  2.191.  2.192,  2.193.  2.194, 
2.195,  2.196,  2.197.  2.198,  2.200,  2.201, 
:    2.206.  2.207.  2.208.  and  2.209. 

The  Office  is  removing  §  1.1(a)(2). 
amending  §  1.1(a)  to  delete  reference  to 
§  1.1(a)(2).  amending  §  1.1(a)(4)  to  delete 
reference  to  trademark-related 
documents,  and  revising  the  note 
following  §  1.1(f)  to  delete  the  reference 
to  "trademark  cases." 

The  Office  is  removing  and  reserving 
§  1.4(d)(l)(iii).  amending  §  1.4(d)(l)(ii) 
to  change  a  semicolon  to  a  period,  and 
amending  §§  1.4(a)(1),  (a)(2),  (b)  and 
(d)(1)  to  delete  references  to  trademark 
applications,  trademark  registrations, 
and  trademark  filings.. 

The  Office  is  removing  and  reserving 
§  1.5(c). 

The  Office  is  removing  and  reserving 
§§  1.6(a)(4).  (d)(7)  and  (d)(8).  and 
revising  §§  1.6(d),  (d)(3),  and  (d)(4)  to 
delete  all  references  to  trademark 
matters. 

The  Office  is  removing  and  reserving 
§1.8(a)(2)(ii). 

The  Office  is  amending  §  1.10(a)  to 
delete  all  references  to  trademark 
correspondence. 

The  Office  is  amending  §  1.12(a)  to 
delete  all  references  to  trademark 
assignments. 

The  Office  is  amending  §  1.13  to 
delete  all  references  to  copies  of 
trademark  documents. 

The  Office  is  amending  §  1.22  to 
delete  all  references  to  trademark  fees 
and  trademark  registration  files. 

The  Office  is  amending  §  1.26(a)  to 

delete  the  reference  to  trademark  filing. 

The  Office  is  removing  and  reserving 

§  2.1.  which  provides  that  §§  1.1  to  1.26 

of  this  chapter  apply  to  trademark  cases. 

The  Office  is  amending  §  2.2  to  add 
definitions  of  "Director,"  "Office." 
"TEAS."  and  "Federal  holiday  within 
the  District  of  Columbia." 

The  Office  is  adding  a  new 
§  2.6(b)(12),  requiring  a  fee  for 
processing  any  payment  refused  or 
charged  back  by  a  financial  institution. 
This  is  consistent  with  current 
§1.21(m). 

The  Office  is  adding  a  new 
§  2.6(b)(13),  setting  forth  the  fee  for 
establishing  a  deposit  account,  and  a 
service  charge  for  each  month  when  the 
balance  at  the  end  of  the  month  is  below 
$1,000.  This  is  consistent  with  current 
§§  1.21(b)(1)  and  (2). 

The  Office  is  amending  §  2.123(f)(2)  to 
change  a  cross-reference. 

The  Office  is  adding  a  new  §  2.190. 
setting  forth  the  addresses  for  trademark 


correspondence.  This  is  consistent  with 
current  §§  1.1(a)(2)  and  1.1(a)(4). 

The  Office  is  adding  a  new  §  2.191. 
providing  that  business  with  the  Office 
must  be  transacted  in  writing,  and  that 
no  attention  will  be  paid  to  any  alleged 
oral  promise,  stipulation,  or 
understanding.  This  is  consistent  with 
current  §1.2. 

The  Office  is  adding  a  new  §  2.192. 
providing  that  business  must  be 
conducted  with  decorum  and  courtesy. 
This  is  consistent  with  current  §  1.3. 
The  Office  is  adding  a  new  §  2.193. 
setting  forth  the  requirements  for 
correspondence  and  signatures  in 
trademark  cases.  This  is  consistent  with 
current  §1.4. 

The  Office  is  adding  a  new  §  2.194, 
setting  forth  the  requirements  for 
identiiying  correspondence  relating  to 
trademark  applications  and 
registrations.  This  is  consistent  with 
ciuxent  §1.5. 

The  Office  is  adding  a  new  §  2.195, 
setting  forth  the  procedures  for 
according  filing  dates  in  trademark 
cases.  This  is  consistent  with  current 
§1.6. 

The  Office  is  adding  a  new  §  2.196, 
providing  that  when  the  last  day  for 
taking  an  action  or  paying  a  fee  falls  on 
a  Satiuday,  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia,  the 
action  may  be  taken  or  fee  may  be  paid 
on  the  next  succeeding  day  that  is  not 
a  Satiuday,  Sunday,  or  Federal  holiday 
within  the  District  of  Columbia.  This  is 
consistent  with  current  §  1.7. 

The  Office  is  adding  a  new  §  2.197, 
setting  forth  the  requirements  and 
procedines  for  filing  a  document  under 
a  certificate  of  mailing  or  certificate  of 
transmission.  This  is  consistent  with 
current  §  1.8. 

Section  2.197fb)  requires  that  if 
correspondence  is  timely  mailed  or 
transmitted,  but  not  received  in  the 
Office,  the  party  who  filed  the 
correspondence  must  inform  the  Office 
of  the  timely  mailing  or  transmission 
within  two  months  after  becoming 
aware  that  the  Office  has  no  evidence  of 
receipt  of  the  correspondence.  This  does 
not  change  ciurent  practice.  While 
current  §  1.8(b)(1)  requires  that  the  party 
inform  the  Office  of  the  timely  mailing 
or  transmission  "promptly."  §  2.146(d) 
requires  that  a  petition  for  revival  or 
reinstatement  in  a  trademark  case  be 
filed  within  two  months  of  the  date  that 
the  party  who  filed  the  correspondence 
became  aware  that  there  was  a  problem 
with  the  fiUng  date  of  the 
correspondence,  imless  a  different 
deadline  is  specified  elsewhere  in  the 
rules.  Trademark  Manual  of  Examining 
Procedure  §§  305.02(f).  306.05(d)  and 
1705.04. 
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The  Office  is  adding  a  new  §  2.198, 
setting  forth  the  procedm^s  and 
requirements  for  filing  correspondence 
by  Express  Mail.  This  is  consistent  with 
current  §  1.10.  Section  2.198(a)(1) 
provides  that  the  Express  Mail 
procedure  cannot  be  used  to  file: 
Trademark  applications  filed  under 
section  1  or  section  44  of  the  Trademark 
Act;  amendments  to  allege  use  under 
section  1(c)  of  the  Trademark  Act; 
statements  of  use  under  section  1(d)  of 
the  Trademark  Act;  requests  for 
extension  of  time  to  file  a  statement  of 
use  under  section  1(d)  of  the  Trademark 
Act;  affidavits  of  continued  use  imder 
section  8  of  the  Trademark  Act;  renewal 
applications  under  section  9  of  the 
Trademark  Act.  15  U.S.C.  §  1059; 
requests  to  change  or  correct  addresses; 
combined  filings  under  sections  8  and  9 
of  the  Trademark  Act;  or  combined 
affidavits  or  declarations  imder  sections 
8  and  15  of  the  Trademark  Act. 

Sections  2.198(c)(1).  (d)(1)  and  (e)(1) 
require  that  if  correspondence  is  sent  by 
Express  Mail  imder  §§  2.198(a)  and  (b) 
but  not  accorded  a  filing  date  as  of  the 
date  of  deposit  with  the  United  States 
Postal  Service  (USPS),  the  party  who 
filed  the  correspondence  may  petition 
for  a  filing  date  as  of  the  date  of  deposit 
with  the  USPS,  within  two  months  after 
becoming  aware  that  the  Office  did  not 
receive  the  correspondence,  or  that  the 
Office  accorded  an  incorrect  filing  date 
to  the  correspondence.  This  does  not 
change  current  practice.  While  current 
§  1.10(c)(1).  (d)(1)  and  (e)(1)  require  that 
the  party  inform  the  Office  of  the  timely 
mailing  or  transmission  "promptly," 
§  2.146(d)  requires  that  a  petition  for 
revival  or  reinstatement  in  a  trademark 
case  be  filed  within  two  months  of  the 
date  that  the  party  who  filed  the 
correspondence  became  aware  that  there 
was  a  problem  with  the  filing  date  of  the 
correspondence,  unless  a  different 
deadline  is  specified  elsewhere  in  the 
rules.  Trademark  Manual  of  Examining 
Procedure  §§  305.03  and  1705.04. 

The  Office  is  adding  a  new  §  2.200, 
setting  forth  the  procediues  for 
requesting  copies  of  trademark 
assignments.  This  is  consistent  with 
current  §  1.12. 

The  Office  is  adding  a  new  §  2.201, 
setting  forth  the  procediu«s  for 
requesting  copies  of  trademark 
registrations.  This  is  consistent  with 
ciurent  §  1.13. 

The  Office  is  adding  a  new  §  2.206, 
providing  that  trademark  fees  must  be 
paid  in  advance  and  must  be  itemized. 
This  is  consistent  with  current  §  1.22. 

The  Office  is  adding  a  new  §  2.207, 
setting  forth  the  methods  for  paying  fees 
in  trademark  cases.  This  is  consistent 
with  current  §  1.23. 


The  Office  is  adding  a  new  §  2.208, 
providing  for  the  payment  of  trademark 
fees  from  deposit  accounts.  This  is 
consistent  with  current  §  1.25. 

The  Office  is  adding  a  new  §  2.209, 
setting  forth  the  procedures  for 
refunding  trademark  fees.  This  is 
consistent  with  current  §  1.26. 

Rule  Making  Requirements 

Regulatory  Flexibility  Act:  As  prior 
notice  and  an  opportunity  for  public 
conunent  are  not  required  pursuant  to  5 
U.S.C.  553  (or  any  other  law),  an  initial 
regulatory  flexibility  analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  is  not  required.  See  5  U.S.C.  603. 

Executive  Order  13132:  This  rule 
making  does  not  contain  policies  with 
federalism  implications  sufficient  to 
warrant  preparation  of  a  Federalism 
Assessment  under  Executive  Order 
13132  (Aug.  4, 1999). 

Executive  Order  12866:  This  rule 
making  has  been  determined  not  to  be 
significant  for  purposes  of  Executive 
Order  12866  (Sept.  30,  1993). 

Paperwork  Reduction  Act:  This  rule 
contains  no  new  information  collection 
or  recordkeeping  requirements  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 
Notwithstanding  any  other  provision  of 
law,  no  person  is  required  to  respond  to 
nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

Administrative  Procedure  Act:  This 
final  rule  merely  renumbers  rules  of 
agency  practice  and  procedure.  There 
are  no  substantive  changes  to  the  rules. 
Therefore,  this  final  rule  may  be 
adopted  wnthout  prior  notice  and    . 
opportimity  for  public  comment  under 
5  U.S.C.  553(b)  and  (c). 

List  of  Subjects 

37  CFR  Part  1 

Administrative  practice  and 
procedure.  Patents. 

37  CFR  Part  2 

Administrative  practice  and 
procedure,  Trademarks. 

■  For  the  reasons  given  in  the  preamble 
and  under  the  authority  contained  in  35 
U.S.C.  2  and  15  U.S.C.  1123,  as  amended, 
the  Office  is  amending  parts  1  and  2  of 
title  37  as  follows: 

PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

■  1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 


Authority:  35  U.S.C.  2(b)(2). 

■  2.  Amend  §  1.1  by  revising  the  section 
heading,  removing  and  reserving 
paragraph  (a)(2),  and  revising  paragraphs 
(a)  introductory  text  and  (a)(4)  and 
removing  the  note  following  paragraph 
(f)  to  read  as  follows: 

§1.1     Addresses  for  rK>n-trademark 
correspondence  with  the  United  States 
Patent  and  Trademark  Office. 

(a)  In  general.  Except  as  provided  in 
paragraphs  (a)(3)(i),  (a)(3)(ii)  and  (d)(1) 
of  this  section,  all  correspondence 
intended  for  the  United  States  Patent 
and  Trademark  Office  must  be 
addressed  to  either  "Director  of  the 
United  States  Patent  and  Trademark 
Office,  P.O.  Box  1450,  Alexandria. 
Virginia  22313-1450"  or  to  specific 
areas  within  the  Office  as  set  out  in 
paragraphs  (a)(1)  and  (a)(3)(iii)  of  this 
section.  When  appropriate, 
correspondence  should  also  be  marked 
for  the  attention  of  a  particular  office  or 
individual. 
***** 

(4)  Office  of  Public  Records 
correspondence,  (i)  Assignments.  All 
patent-related  documents  to  be  recorded 
by  the  Assignment  Services  Division, 
except  for  documents  filed  together  with 
a  new  application  or  under  §  3.81  of  this 
chapter,  should  be  addressed  to:  Mail 
Stop  Assignment  Recordation  Services, 
Director  of  the  United  States  Patent  and 
Trademark  Office.  P.O.  Box  1450, 
Alexandria,  Virginia  22313-1450.  See 
§3.27. 

(ii)  Documents.  All  requests  for 
certified  or  uncertified  copies  of  patent 
documents  should  be  addressed  to:  Mail 
Stop  Document  Services,  Director  of  the 
United  States  Patent  and  Trademark 
Office,  P.O.  Box  1450,  Alexandria, 
Virginia  22313-1450. 
***** 

■  3.  Amend  §  1.4  by  removing  and 
reserving  paragraph  (d)(l)(iiil,  and  by   ' 
revising  paragraphs  (a)(1),  (a)(2),  (b), 
{d)(l)  introductory  text,  and  (d)(l){ii)  to 
read  as  follows: 

§  1 .4    Nature  of  correspondence  and 
signature  requirements. 

(a)*  *  * 

(1)  Correspondence  relating  to 
services  and  facilities  of  the  Office,  such 
as  general  inquiries,  requests  for 
publications  supplied  by  the  Office, 
orders  for  printed  copies  of  patents, 
orders  for  copies  of  records, 
transmission  of  assigiunents  for 
recording,  and  the  like,  and 

(2)  Correspondence  in  and  relating  to 
a  particular  application  or  other 
proceeding  in  the  Office.  See 
particularly  the  rules  relating  to  the 
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filing,  prodessing,  or  other  proceedings 
of  nationaJ  applications  in  subpart  B, 
§§  1.31  to    .378;  of  international 
applicatioi  s  in  subpart  C,  §§  1.401  to 
1.499;  of  ej;  parte  reexaminations  of 
patents  in  lubpart  D,  §§  1.501  to  1.570; 
of  interfere  Dces  in  subpart  E,  §§  1.601  to 
1.690;  of  e:  tension  of  patent  term  in 
subpart  F.  §§  1.710  to  1.785;  and  of  inter 
partes  reex  uninations  of  patents  in 
subpart  H.  §§  1.902  to  1.997. 

(b)  Since  each  file  must  be  complete 
in  itself,  a  i  eparate  copy  of  every  paper 
to  be  filed  n  a  patent  application, 
patent  file,  or  other  proceeding  must  be 
furnished  f  ar  each  file  to  which  the 
paper  pertains,  even  though  the 
contents  of  the  papers  filed  in  two  or 
more  files  i  nay  be  identical.  The  filing 
of  duplicati !  copies  of  correspondence  in 
the  file  of  aa  application,  patent,  or 
other  proce  eding  should  be  avoided, 
except  in  si  tuations  in  which  the  Office 
requires  thi  i  filing  of  duplicate  copies. 
The  Office  nay  dispose  of  duplicate 
copies  of  c<  rrespondence  in  the  file  of 
an  applicat  on,  patent,  or  other 
proceeding 
*        *         I        *        * 

{d)(l)  Each  piece  of  correspondence, 
except  as  p:  ovided  in  paragraphs  (e)  and 
(ft  of  this  s€  ction,  filed  in  an 
application  patent  file,  or  other 
proceeding  in  the  Office  which  requires 
a  ignature,  must: 


a  person  s 


tiati 


(ii)  Be  a 
as  a  photocfcpy 
transmission 
the  event 
filed,  the  original 
evidence 
authenticity 
require 


c  irect  or  indirect  copy,  such 
or  facsimile 
(§  1.6(d)),  of  an  original.  In 
a  copy  of  the  original  is 
should  be  retained  as 
of  authenticity.  If  a  question  of 
arises,  the  Office  may 
subiiission  of  the  original. 


*        *        1         *        * 

■  4.  Amend  §  1.5  by  removing  and 
reserving  p<  ragraph  (c)  and  revising  the 
section  heading  to  read  as  follows. 

§  1 .5    ldenti1|cation  of  patent,  patent 
application,  ^r  patent-related  proceeding. 


■  5.  Amend 
reserving  paragraph; 
(d)(8).  and 
introductor 
read  as  folk  ws 


§  1.6  by  removing  and 

"  s  (a)(4),  (d)(7)  and 
revising  paragraphs  (d) 
text,  (d)(3).  and  (d)(4)  to 


§  1 .6    Receipt  of  correspondence. 

(d)  Facsimile  transmission.  Except  in 
the  cases  enumerated  below, 
corresponddnce,  including 
authorizations  to  charge  a  deposit 
account,  ma^  be  transmitted  by 
facsimile.  The  receipt  date  accorded  to 
the  correspqndence  will  be  the  date  on 
which  the  ci)mplete  transmission  is 


received  in  the  United  States  Patent  and 
Trademark  Office,  imless  that  date  is  a 
Saturday,  Simday,  or  Federal  holiday 
within  the  District  of  Columbia.  See 
§  1.6(a)(3).  To  facilitate  proper 
processing,  each  transmission  session 
should  be  limited  to  correspondence  to 
be  filed  in  a  single  application  or  other 
proceeding  before  the  United  States 
Patent  and  Trademark  Office.  The 
application  number  of  a  patent 
application,  the  control  niunber  of  a 
reexamination  proceeding,  the 
interference  number  of  an  interference 
proceeding,  or  the  patent  niunber  of  a 
patent  should  be  entered  as  a  part  of  the 
sender's  identification  on  a  facsimile 
cover  sheet.  Facsimile  transmissions  are 
not  permitted  and  if  submitted,  will  not 
be  accorded  a  date  of  receipt,  in  the 
following  situations: 
***** 

(3)  Correspondence  which  cannot 
receive  the  benefit  of  the  certificate  of 
mailing  or  transmission  as  specified  in 
§  1.8(a)(2)(i)(A)  through  (D)  and  (F).  and 
§  1.8(a)(2)(iii)(A).  except  that  a 
continued  prosecution  application 
under  §  1.53(d)  may  be  transmitted  to 
the  Office  by  facsimile; 

(4)  Drawings  submitted  under  §§  1.81. 
1.83  through  1.85,  1.152, 1.165,  1.174. 
or  1.437; 


§1.8    [Amended] 

■  6.  Amend  §  1 .8  by  removing  and 
reserving  paragraph  (a)(2)(ii). 

■  7.  Amend  §  1.10  by  revising  paragraph 
(a)(1)  to  read  as  follows: 

§1.10    Filing  of  correspondence  by 
"Express  Mail." 

{a)(l)  Any  correspondence  received 
by  the  U.S.  Patent  and  Trademark  Office 
(USPTO)  that  was  delivered  by  the 
"Express  Mail  Post  Office  to  Addressee" 
service  of  the  United  States  Postal 
Service  (USPS)  will  be  considered  filed 
with  the  USPTO  on  the  date  of  deposit 
with  the  USPS. 
***** 

■  8.  Amend  §  1.12  by  revising  paragraph 
(a)  to  read  as  follows: 

§1.12    Assignment  records  open  to  public 
inspection. 

(a)(1)  Separate  assignment  records  are 
maintained  in  the  United  States  Patent 
and  Trademark  Office  for  patents  and 
trademarks.  The  assigiunent  records, 
relating  to  original  or  reissue  patents, 
including  digests  and  indexes  (for 
assignments  recorded  on  or  after  May  1, 
1957),  and  published  patent 
applications,  are  open  to  public 
inspection  at  the  United  States  Patent 
and  Trademark  Office,  and  copies  of 


patent  assignment  records  may  be 
obtained  upon  request  and  payment  of 
the  fee  set  forth' in  §  1.19  of  this  chapter. 
See  §  2.200  of  this  chapter  regarding 
trademark  assignment  records. 

(2)  All  records  of  assignments  of 
patents  recorded  before  May  1,  1957,  are 
maintained  by  the  National  Archives 
and  Records  Administration  (NARA). 
The  records  are  open  to  public 
inspecdon.  Certified  and  imcertified 
copies  of  those  assignment  records  are 
provided  by  NARA  upon  request  and 
payment  of  the  fees  required  by  NARA. 
***** 

■  9.  Revise  §  1.13  to  read  as  follows:  • 

§1.13    Copies  and  certified  copies. 

(a)  Non-certified  copies  of  patents, 
and  patent  application  publications  and 
of  any  records,  books,  papers,  or 
drawings  within  the  jurisdiction  of  the 
United  States  Patent  and  Trademark 
Office  and  open  to  the  public,  will  be 
furnished  by  the  United  States  Patent 
and  Trademark  Office  to  any  person, 
and  copies  of  other  records  or  papers 
will  be  furnished  to  persons  entitled 
thereto,  upon  payment  of  the 
appropriate  fee.  See  §  2.201  of  this 
chapter  regarding  copies  of  trademark 
records. 

(b)  Certified  copies  of  patents,  patent 
application  publications,  and  of  any   , 
records,  books,  papers,  or  drawings 
within  the  jxuisdiction  of  the  United 
States  Patent  and  Trademark  Office  and 
open  to  the  public  or  persons  entitled 
thei'eto  will  be  authenticated  by  the  seal 
of  the  United  States  Patent  and 
Trademark  Office  and  certified  by  the 
Director,  or  in  his  or  her  name  attested 
by  an  officer  of  the  United  States  Patent 
and  Trademark  Office  authorized  by  the 
Director,  upon  payment  of  the  fee  for 
the  certified  copy. 

■  10.  Revise  §  1 .22  to  read  as  follows: 

§  1 .22    Fees  payable  in  advance. 

(a)  Patent  fees  and  charges  payable  to 
the  United  States  Patent  and  Trademark 
Office  are  required  to  be  paid  in 
advance;  that  is.  at  the  time  of 
requesting  any  action  by  the  Office  for 
which  a  fee  or  charge  is  payable,  with 
the  exception  that  imder  §  1.53 
applications  for  patent  may  be  assigned 
a  filing  date  without  pa)mient  of  the 
basic  filing  fee. 

(b)  All  fees  paid  to  the  United  States 
Patent  and  Trademark  Office  must  be 
itemized  in  each  individual  application, 
patent,  or  other  proceeding  in  such  a 
maimer  that  it  is  clear  for  which 
purpose  the  fees  are  paid.  The  Office 
may  return  fees  that  are  not  itemized  as 
required  by  this  paragraph.  The 
provisions  of  §  1.5(a)  do  not  apply  to  the 
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resubmission  of  fees  returned  piusuant 
to  this  paragraph. 
■  11.  Amend  §1.26  by  revising 
paragraph  (a)  to  read  as  follows: 

§1.26    Refunds. 

(a)  The  Director  may  refund  any  fee 
paid  by  mistake  or  in  excess  of  that 
required.  A  change  of  purpose  after  the 
payment  of  a  fee.  such  as  when  a  party 
desires  to  withdraw  a  patent  filing  for 
which  the  fee  was  paid,  including  an 
application,  an  appeal,  or  a  request  for 
an  oral  hearing,  will  not  entiUe  a  party 
to  a  refund  of  such  fee.  The  Office  will 
not  refund  amounts  of  twenty-five 
dollars  or  less  unless  a  refund  is 
specifically  requested,  and  will  not 
notify  the  payor  of  such  amounts.  If  a 
party  paying  a  fee  or  requesting  a  refund 
does  not  provide  the  banking 
information  necessary  for  making 
refunds  by  electronic  funds  transfer  (31 
U.S.C.  3332  and  31  CFR  part  208),  or 
instruct  the  Office  that  refunds  are  to  be 
credited  to  a  deposit  account,  the 
Director  may  require  such  information, 
or  use  the  banking  information  on  the 
payment  instnunent  to  make  a  refund. 
Any  refund  of  a  fee  paid  by  credit  card 
will  be  by  a  credit  to  the  credit  card 
account  to  which  the  fee  was  charged. 


PART  2— RULES  OF  PRACTICE  IN 
TRADEMARK  CASES 

■  12.  The  authority  citation  for  37  CFR 
Part  2  is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  1123;  35  U.S.C.  2. 
unless  otherwise  noted. 

§2.1    [Removed  and  Reserved] 

■  13.  Remove  and  reserve  §  2.1. 

■  14.  Amend  §2.2  to  add  new    . 
paragraphs  (c)  through  (f). 

§2.2    Definitions. 

***** 

(c)  Director  as  used  in  this  chapter, 
except  for  part  10.  means  the  Under 
Secretary  of  Commerce  for  Intellectual 
Property  and  Director  of  the  United 
States  Patent  and  Trademark  Office. 

(d)  Federal  holiday  within  the  District 
of  Columbia  means  any  day,  except 
Saturdays  and  Sundays,  when  the 
United  States  Patent  and  Trademark 
Office  is  officially  closed  for  business 
for  the  entire  day. 

(e)  The  term  Office  means  the  United 
States  Patent  and  Trademark  Office. 

(f)  The  acronjrm  TEAS  means  the 
Trademark  Electronic  Application- 
System,  available  online  at  http://  ' 
www.  uspto.gov. 

m  15.  Amend  §  2.6  by  adding  new 
paragraphs  {b)(12)  and  (b)(13),  to  read  as 
follows: 


§  2.6    Trademark  fees. 

*         *         «         *         • 

(b)*  *  * 

(12)  For  processing  each  payment 
refused  (including  a  check  returned 
"impaid")  or  charged  back  by  a 
financial  institution — $50.00 

(13)  Deposit  accounts: 

(i)  For  establishing  a  depdsit 
account — $10.00 

(ii)  Service  charge  for  each  month 
when  the  balance  at  the  end  of  the 
month  is  below  $l,000-$25.00 
■  16.  Revise  §  2.123{J)(2)  to  read  as 
follows: 

§  2.123    Trial  testimony  in  Inter  partes 
cases. 

***** 

(f)*   *  * 

(2)  If  any  of  the  foregoing 
requirements  in  paragraph  (f)(1)  of  this 
section  are  waived,  the  certificate  shall 
so  state.  The  officer  shall  sign  the 
certificate  and  affix  thereto  his  seal  of 
office,  if  he  has  such  a  seal.  Unless 
waived  on  the  record  by  an  agreement, 
he  shall  then  securely  seal  in  an 
envelope  all  the  evidence,  notices,  and 
paper  exhibits,  inscribe  upon  the 
envelope  a  certificate  giving  the  number 
and  tide  of  the  case,  the  name  of  each 
witness,  and  the  date  of  sealing.  The 
officer  or  the  party  taking  the 
deposition,  or  its  attorney  or  other 
authorized  representative,  shall  dien 
promptly  forward  the  package  to  the 
address  set  out  in  §  2.190.  If  the  weight 
or  bidk  of  an  exhibit  shall  exclude  it 
from  the  envelope,  it  shall,  unless 
waived  on  the  record  by  agreement  of 
all  parties,  be  authenticated  by  the 
officer  and  transmitted  by  the  officer  or 
the  party  taking  the  deposition,  or  its 
attorney  or  other  authorized 
representative,  in  a  separate  package 
marked  and  addressed  as  provided  in 
this  section. 
***** 

■  17.  Inunediately  after  §  2.186,  add  the 
following  new  center  heading  to  read  as 
follows: 

General  Information  and 
Correspondence  in  Trademark  Cases 

■  18.  Add  §§2.188  tiuough  2.198  to  read 
as  follows: 

§2.188    [Reserved] 

§2.189    [Reserved] 

§  2.1 90    Addresses  for  trademark 
correspondence  witti  the  United  States 
Patent  and  Trademark  Office. 

(a)  Trademark  correspondence — in 
general.  All  trademark-related 
dociunents  filed  on  paper,  except 
documents  sent  to  the  Assigxunent 
Services  Division  for  recordation  and 


requests  for  copies  of  trademark 
documents,  should  be  addressed  to: 
Commissioner  for  Trademarks,  2900 
Crystal  Drive,  Arlington,  Virginia 
22202-3514. 

(b)  Electronic  trademark  documents. 
An  appliccmt  may  transmit  a  trademark 
document  through  TEAS,  at  http:// 
www.uspto.gov. 

(c)  Trademark  assignments.  Requests 
to  record  documents  in  the  Assigiunent 
Services  Division  may  be  filed  through 
the  Office's  web  site,  at  http:// 
www.uspto.gov.  Paper  documents  and 
cover  sheets  to  be  recorded  in  the 
Assignment  Services  Division  should  be 
addressed  to:  Mail  Stop  Assignment 
Recordation  Services,  Director  of  the 
United  States  Patent  and  Trademark 
Office,  P.O.  Box  1450.  Alexandria. 
Virginia  22313-1450.  See  §  3.27  of  this 
chapter. 

(a)  Requests  for  copies  of  trademark 
documents.  Copies  of  trademark 
documents  can  be  ordered  through  the 
Office's  web  site  at  www.uspto.gov. 
Paper  requests  for  certified  or 
imcertified  copies  of  trademark 
documents  should  be  addressed  to:  Mail 
Stop  Document  Services,  Director  of  the 
United  States  Patent  and  Trademark 
Office,  P.O.  Box  1450.  Alexandria, 
Virginia  22313-1450. 

§  2.1 91    Business  to  be  transacted  in 
writing. 

All  business  with  the  Office  should  be 
transacted  in  writing.  The  personal 
appearance  of  applicants  or  their 
representatives  at  the  Office  is 
unnecessary.  The  action  of  the  Office 
will  be  based  exclusively  on  the  written 
record.  No  attention  will  be  paid  to  any 
alleged  oral  promise,  stipulation,  or 
understanding  in  relation  to  which  there 
is  disagreement  or  doubt.  The  Office 
encoiuages  parties  to  file  documents 
through  TEAS  wherever  possible. 

§  2. 1 92    Business  to  tw  conducted  witti 
decorum  and  courtesy. 

Trademark  applicants,  registrants,  and 
parties  to  proceedings  before  the 
Trademark  Trial  and  Appeal  Board  and 
their  attorneys  or  agents  are  required  to 
conduct  their  business  with  decorum 
and  courtesy.  Dociunents  presented  in 
violation  of  this  requirement  will  be 
submitted  to  the  Director  and  will  be 
returned  by  the  Director's  direct  order. 
Complaints  against  trademark 
examining  attorneys  and  other 
employees  must  be  made  in 
correspondence  separate  from  other 
documents. 

§  2.1 93    Trademark  correspondence  and 
signature  requirements. 

(a)  Since  each  file  must  be  complete 
in  itself,  a  separate  copy  of  every 
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document  to  3e  filed  in  a  U-ademark 
application,  i  rademark  registration  file, 
or  proceedin  ;  before  the  Trademark 
Trial  and  Ap  jeal  Board  must  be 
furnished  foi  each  file  to  which  the 
docvmient  pe  rtains,  even  though  the 
contents  of  tl  le  documents  filed  in  two 
or  more  files  may  be  identical.  Parties 
should  not  fi  e  duplicate  copies  of 
correspondei  ce,  unless  the  Office 
requires  the  1  iling  of  duplicate  copies. 
The  Office  m  jy  dispose  of  duplicate 
copies  of  con  espondence. 

(b)  Since  d  fferent  matters  may  be 
considered  b  '  different  branches  or 
sections  of  th  b  Office,  each  distinct 
subject,  inqu  ry  or  order  must  be 
contained  in  i  separate  document  to 
avoid  confus  on  and  delay  in  answering 
correspondei  ce  dealing  with  different 
subjects. 

(c)(1)  Each  piece  of  correspondence 
that  requires  i  person's  signature,  must: 

(i)  Be  an  original,  that  is,  have  an 
original  signa  tvue  personally  signed  in 
permanent  ir  k  by  that  person;  or 

(ii)  Be  a  co  )y,  such  as  a  photocopy  or 
facsimile  trai  smission  (§  2.195(c)),  of  an 
original.  In  tl;  e  event  that  a  copy  of  the 
original  is  fill  id,  the  original  should  be 
retained  as  e^  idence  of  authenticity.  If 
a  question  of  authenticity  arises,  the 
Office  may  r€  quire  submission  of  the 
original;  or 

(iii)  Where  an  electronically 
transmitted  t  ademark  filing  is 
permitted  or  required,  the  person  who 
signs  the  filir  g  must  either: 

(A)  Place  a  symbol  comprised  of 
numbers  and  or  letters  between  two 
forward  slash  marks  in  the  signature 
block  on  the  i  dectronic  submission;  or 

(B)  Sign  th(  I  verified  statement  using 
some  other  fc  rm  of  electronic  signattu^ 
specified  by  I  be  Director. 

(2)  The  presentation  to  the  Office 
(whether  by  s  igning,  filing,  submitting, 
or  later  advo<  ating)  of  any  document  by 
a  party,  whet  ler  a  practitioner  or  non- 
practitioner,  I  :onstitutes  a  certification 
imder  §  1 0.  IJ  (b)  of  this  chapter. 
Violations  of  §  10.18(b)(2)  of  this 
chapter  by  a  )arty,  whether  a 
practitioner  or  non-practitioner,  may 
resuh  in  the  i  mposition  of  sanctions 
under  §  10.lt  (c)  of  this  chapter.  Any 
practitioner  \  iolating  §  10.18(b)  may 
also  be  subje«  ;t  to  disciplinary  action. 
See  §§  10.18(  i)  and  10.23(c)(15). 

(d)  When  a  document  that  is  required 
by  statute  to  1  »e  certified  must  be  filed, 
a  copy,  including  a  photocopy  or 
facsimile  transmission,  of  the 
certification  is  not  acceptable. 

§  2. 1 94    Menttication  of  trademark 
application  or  registration. 

(a)  No  correspondence  relating  to  a 
trademark  ap  ilication  shoidd  be  filed 


prior  to  receipt  of  the  application  serial 
number. 

(b)  (1)  A  letter^bout  a  trademark 
application  should  identify  the  serial 
number,  the  name  of  the  applicant,  and 
the  mark. 

(2)  A  letter  about  a  registered 
trademark  should  identify  the 
registration  niunber,  the  name  of  the 
registrant,  and  the  mark. 

§2.195    Receipt  of  trademarit 
correspondence. 

(a)  Date  of  receipt  and  Express  Mail 
date  of  deposit.  Tr^emark 
correspondence  received  in  the  Office  is 
given  a  filing  date  as  of  the  date  of 
receipt  except  as  follows: 

(1)  The  Office  is  not  open  for  the 
filing  of  correspondence  on  any  day  that 
is  a  Satiu-day,  Sunday,  or  Federal 
holiday  within  the  District  of  Columbia. 
Except  for  correspondence  transmitted 
electronically  under  paragraph  (a)(2)  of 
this  section  or  transmitted  by  facsimile 
under  paragraph  (a)(3)  of  this  section, 
no  correspondence  is  received  in  the 
Office  on  Saturdays,  Sundays,  or 
Federal  holidays  within  the  District  of 
Coliunbia. 

(2)  Trademark-related  correspondence 
transmitted  electronically  will  be  given 
a  filing  date  as  of  the  date  on  which  the 
Office  receives  the  transmission. 

(3)  Correspondence  transmitted  by 
facsimile  will  be  given  a  filing  date  as 
of  the  date  on  which  the  complete 
transmission  is  received  in  the  Office 
unless  that  date  is  a  Saturday,  Sunday, 
or  Federal  holiday  within  the  District  of 
Columbia,  in  which  case  the  filing  date 
will  be  the  next  succeeding  day  that  is 
not  a  Saturday,  Sunday,  or  Federal 
holiday  within  the  District  of  Columbia. 

(4)  Correspondence  filed  in 
accordance  with  §  2.198  will  be  given  a 
filing  date  as  of  the  date  of  deposit  as 
"Express  Mail"  with  the  United  States 
Postal  Service. 

(b)  Correspondence  delivered  by 
hand.  In  addition  to  being  mailed, 
correspondence  may  be  delivered  by 
hand  during  hours  the  Office  is  open  to 
receive  correspondence. 

(c)  Facsimile  transmission.  Except  in 
the  cases  enumerated  in  paragraph  (d)  of 
this  section,  correspondence,  including 
authorizations  to  charge  a  deposit 
account,  may  be  transmitted  by 
facsimile.  The  receipt  date  accorded  to 
the  correspondence  will  be  the  date  on 
which  the  complete  transmission  is 
received  in  the  Office,  unless  that  date 

is  a  Satiirday,  Sunday,  or  Federal 
holiday  within  the  District  of  Coliunbia. 
See  §  2.196.  To  facilitate  proper 
processing,  each  transmission  session 
should  be  limited  to  correspondence  to 
be  filed  in  a  single  appUcation, 


registration  or  proceeding  before  the 
Office.  The  application  serial  number, 
registration  number,  or  proceeding 
number  should  be  entered  as  a  part  of 
the  sender's  identffication  on  a  facsimile 
cover  sheet. 

(d)  Facsimile  transmissions  are  not 
permitted  and  if  submitted,  will  not  be 
accorded  a  date  of  receipt,  in  the 
following  situations: 

(1)  Applications  for  registration  of 
marks; 

(2)  Drawings  submitted  under  §  2.51, 
§2.52,  §2.72,  or  §2.173; 

(3)  Correspondence  to  be  filed  with 
the  Trademark  Trial  and  Appeal  Board, 
except  notices  of  ex  parte  appeal;  and 

(4)  Requests  for  cancellation  or 
amendment  of  a  registration  under 
section  7(e)  of  the  Trademark  Act;  and 
certificates  of  registration  surrendered 
for  cancellation  or  amendment  under 
section  7(e)  of  the  Trademark  Act. 

(e)  Interruptions  in  U.S.  Postal 
Service.  If  interruptions  or  emergencies 
in  the  United  States  Postal  Service 
which  have  been  so  designated  by  the 
Director  occur,  the  Office  will  consider 
as  filed  on  a  particular  date  in  the  Office 
any  correspondence  which  is: 

(1 )  Promptly  filed  after  the  ending  of 
the  designated  interruption  or 
emergency;  and 

(2)  Accompanied  by  a  statement 
indicating  that  such  correspondence 
would  have  been  filed  on  that  particular 
date  if  it  were  not  for  the  designated 
interruption  or  emergency  in  the  United 
States  Postal  Service. 

§  2.196    Times  for  tal(ing  action:  Expiration 
on  Saturday,  Sunday  or  Federal  holiday. 

Whenever  periods  of  time  are 
specified  in  this  part  in  days,  calendar 
days  are  intended.  When  the  day,  or  the 
last  day  fixed  by  statute  or  by  regulation 
under  this  part  for  taking  any  action  or 
pa)dng  any  fee  in  the  Office  falls  on  a 
Satvuday,  Siuiday,  or  Federal  holiday 
within  the  District  of  Coliunbia,  the 
action  may  be  taken,  or  the  fee  paid,  on 
the  next  succeeding  day  that  is  not  a 
Satiuday,  Sunday,  or  a  Federal  holiday. 

§2.197    Certlftcate  of  mailing  or 
transmission.  * 

(a)  Except  in  the  cases  enumerated  in 
paragraph  (a)(2)  of  this  s.ection, 
correspondence  required  to  be  filed  in 
the  Office  within  a  set  period  of  time 
will  be  considered  as  being  timely  filed 
if  the  procedure  described  in  this 
section  is  followed.  The  actual  date  of 
receipt  will  be  used  for  all  other 
purposes. 

(1)  Correspondence  will  be 
considered  as  being  timely  filed  if: 

(i)  The  correspondence  is  mailed  or 
transmitted  prior  to  expiration  of  the  set 
period  of  time  by  being: 
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(A)  Addressed  as  set  out  in  §  2.190 
and  deposited  with  the  U.S.  Postal 
Service  with  sufficient  postage  as  first 
class  mail;  or 

(B)  Transmitted  by  facsimile  to  the 
Office  in  accordance  with  §  2.195(c); 
and 

(ii)  The  correspondence  includes  a 
certificate  for  each  piece  of 
correspondence  stating  the  date  of 
deposit  or  transmission.  The  person 
signing  the  certificate  should  have  a 
reasonable  basis  to  expect  that  the 
correspondence  would  be  mailed  or 
transmitted  on  or  before  the  date 
indicated. 

(2)  The  procedure  described  in 
paragraph  (a)(1)  of  this  section  does  not 
apply  to  the  filing  of  a  trademark 
application. 

fb)  In  the  event  that  correspondence  is 
considered  timely  filed  by  being  mailed 
or  transmitted  in  accordance  with 
paragraph  (a)  of  this  section,  but  not 
received  in  the  Office,  and  an 
application  is  abandoned,  a  registration 
is  cancelled  or  expired,  or  a  proceeding 
is  dismissed,  terminated,  or  decided 
with  prejudice,  the  correspondence  will 
be  considered  timely  if  the  party  who 
forwarded  such  correspondence: 

(1)  Informs  the  Office  of  the  previous 
mailing  or  transmission  of  the 
correspondence  within  two  months  after 
becoming  aware  that  the  Office  has  no 
evidence  of  receipt  of  the 
correspondence; 

(2)  Supplies  an  additional  copy  of  the 
previously  mailed  or  transmitted 
correspondence  euid  certificate;  and 

(3)  Includes  a  statement  that  attests  on 
€  personal  knowledge  basis  or  to  the 
satisfaction  of  the  Director  to  the 
previous  timely  mailing  or  transmission. 
If  the  correspondence  was  sent  by 
facsimile  transmission,  a  copy  of  the 
sending  unit's  report  confirming 
transmission  may  be  used  to  support 
this  statement. 

(c)  The  Office  may  require  additional 
evidence  to  determine  whether  the 
correspondence  was  timely  filed. 

§  2.1 98    Filing  of  correspondence  by 
"Express  Mail." 

(a)(1)  Except  for  documents  listed  in 
paragraphs  (a)(l)(i)  and  (ii)  of  this 
section,  any  correspondence  received  by 
the  Office  that  was  delivered  by  the 
"Express  Mail  Post  Office  to  Addressee" 
service  of  the  United  States  Postal 
Service  (USPS)  will  be  considered  filed 
with  the  Office  on  the  date  of  deposit 
with  the  USPS.  The  Express  Mail 
procedure  does  not  apply  to: 

(i)  AppUcations  for  registration  of 
marks; 

(ii)  Amendments  to  allege  use  under 
section  1(c)  of  the  Act; 


(iii)  Statements  of  use  under  section 
1(d)  of  the  Act; 

(iv)  Requests  for  extension  of  time  to 
file  a  statement  of  use  under  section  1(d) 
of  the  Act; 

(v)  Affidavits  of  continued  use  under 
section  8  of  the  Act; 

(vi)  Renewal  requests  under  section  9 
of  the  Act;  and 

(vii)  Requests  to  change  or  correct 
addresses. 

(2)  The  date  of  deposit  with  USPS  is 
shown  by  the  "date  in"  on  the  "Express 
Mail"  label  or  other  official  USPS 
notation.  If  the  USPS  deposit  date 
cannot  be  determined,  the 
correspondence  will  be  accorded  the 
date  of  receipt  in  the  Office  as  the  filing 
date. 

(b)  Correspondence  should  be 
deposited  directly  with  an  employee  of 
the  USPS  to  ensure  that  the  person 
depositing  the  correspondence  receives 
a  legible  copy  of  the  "Express  Mail" 
mailing  label  with  the  "date-in"  clearly 
marked.  Persons  dealing  indirectly  with 
the  employees  of  the  USPS  (such  as  by 
deposit  in  an  "Express  Mail"  drop  box) 
do  so  at  the  risk  of  not  receiving  a  copy 
of  the  "Express  Mail"  mailing  label  with 
the  desired  "date-in"  clearly  marked. 
The  paper(s)  or  fee(s)  that  constitute  the 
correspondence  should  also  include  the 
"Express  Mail"  mailing  label  number 
thereon.  See  paragraphs  (c),  (d)  and  (e) 
of  this  section. 

(c)  Any  person  filing  correspondence 
under  this  section  that  was  received  by 
the  Office  and  delivered  by  the  "Express 
Mail  Post  Office  to  Addressee"  service 
of  the  USPS,  who  can  show  that  there 

is  a  discrepancy  between  the  filing  date 
accorded  by  the  Office  to  the 
correspondence  and  the  date  of  deposit 
as  shown  by  the  "date-in"  on  the 
"Express  Mail"  mailing  label  or  other 
official  USPS  notation,  may  petition  the 
Director  to  accord  the  correspondence  a 
filing  date  as  of  the  "date-in"  on  the 
"Express  Mail"  mailing  label  or  other 
official  USPS  notation,  provided  that: 

(1)  The  petition  is  filed  within  two 
months  after  the  person  becomes  aware 
that  the  Office  has  accorded,  or  will 
accord,  a  filing  date  other  than  the  USPS 
deposit  date; 

(2)  The  number  of  the  "Express  Mail" 
mailing  label  was  placed  on  the  paper(s) 
or  fee(s)  that  constitute  the 
correspondence  prior  to  the  original 
mailing;  and 

(3)  Tne  petition  includes  a  true  copy 
of  the  "Express  Mail"  mailing  label 
showing  the  "date-in,"  and  of  any  other 
official  notation  by  the  USPS  relied 
upon  to  show  the  date  of  deposit. 

(d)  Any  person  filing  correspondence 
under  this  section  that  was  received  by 
the  Office  and  delivered  by  the  "Express 


Mail  Post  Office  to  Addressee"  service 
of  the  USPS,  who  can  show  that  the 
"date-in"  on  the  "Express  Mail"  mailing 
label  or  other  official  notation  entered 
by  the  USPS  was  incorrectly  entered  or 
omitted  by  the  USPS,  may  petition  the 
Director  to  accord  the  correspondence  a 
filing  date  as  of  the  date  the 
correspondence  is  shown  to  have  been 
deoosited  with  the  USPS,  provided  that: 

(1)  The  petition  is  filed  within  two 
months  after  the  person  becomes  aware 
that  the  Office  has  accorded,  or  will 
accord,  a  filing  date  based  upon  an 
incorrect  entry  by  the  USPS; 

(2)  The  number  of  the  "Express  Mail" 
mailing  label  was  placed  on  the  paper(s) 
or  fee(s)  prior  to  the  original  mailing; 
and 

(3)  The  petition  includes  a  showing 
that  establishes,  to  the  satisfaction  of  the 
Director,  that  the  correspondence  was 
deposited  in  the  "Express  Mail  Post 
Office  to  Addressee"  service  prior  to  the 
last  scheduled  pickup  on  the  requested 
filing  date.  Any  showing  pursuant  to 
this  paragraph  must  be  corroborated  by 
evidence  fi-om  the  USPS  or  evidence 
that  came  into  being  within  one 
business  day  after  the  deposit  of  the 
correspondence  in  the  "Express  Mail 
Post  Office  to  Addressee"  service  of  the 
USPS. 

(e)  If  correspondence  is  properly 
addressed  to  the  Office  pursuant  to 
§  2.190  and  deposited  with  sufficient 
postage  in  the  "Express  Mail  Post  Office 
to  Addressee"  service  of  the  USPS,  but 
not  received  by  the  Office,  the  party 
who  mailed  the  correspondence  may 
petition  the  Director  to  consider  such 
correspondence  filed  in  the  Office  on 
the  USPS  deposit  date,  provided  that: 

(1)  The  petition  is  filed  within  two 
months  after  the  person  becomes  awaife 
that  the  Office  has  no  evidence  of 
receipt  of  the  correspondence; 

(2)  The  number  of  the  "Express  Mail'-' 
mailing  label  was  placed  on  the  paperfs) 
or  fee(s)  prior  to  the  original  mailing; 

(3)  The  petition  includes  a  copy  of  the 
originally  deposited  paper(s)  or  fee(s) 
showing  the  number  of  the  "Express 
Mail"  mailing  label  thereon,  a  copy  of 
any  returned  postcard  receipt,  a  copy  of 
the  "Express  Mail"  mailing  label 
shouring  the  "date-in,"  a  copy  of  any 
other  official  notation  by  the  USPS 
relied  upon  to  show  the  date  of  deposit, 
and,  if  the  requested  filing  date  is  a  date 
other  than  the  "date-in"  on  the  "Express 
Mail"  mailing  label  or  other  official 
notation  entered  by  the  USPS,  a 
showing  pursuant  to  paragraph  (d)(3)  of 
this  section  that  the  correspondence  was 
deposited  in  the  "Express  Mail  Post 
office  to  Addressee"  service  prior  to  the 
last  scheduled  pickup  on  the  requested 
filing  date;  and 
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(4)  The  petition  includes  a  statement 
that  establishes,  to  the  satisfaction  of  the 
Director,  the  loriginal  deposit  of  the 
correspondence  and  that  the  copies  of 
the  correspomdence,  the  copy  of  the 
"Express  Mall"  mailing  label,  the  copy 
of  any  returned  postcard  receipt,  and 
any  official  ijotadon  entered  by  the 
USPS  are  true  copies  of  the  originally 
mailed  correipondence,  original 
"Express  Mail"  mailing  label,  returned 
postcard  receipt,  and  official  notation 
entered  by  tl  e  USPS. 

(f)  The  Off  ce  may  require  additional 
evidence  to  c  etermine  whether  the 
correspondei  ice  was  deposited  as 
"Express  Ma  1"  with  the  USPS  on  die 
date  in  quest  on. 

■  19.  Add  a  n  ew  center  heading  and 
§§2.200  and  2.201  to  read  as  follows: 

Trademark  Records  and  Files  of  the 
Patent  and  Tk'ademark  Office 

§  2.200    Assignment  records  open  to  public 
inspection. 

(a)(1)  Sepaj'ate  assignment  records  are 
maintained  i  i  the  Office  for  patents  and 
trademarks. '  'he  assignment  records 
relating  to  trademark  applications  and 
registrations  (for  assignments  recorded 
on  or  after  Ja  luary  1, 1955)  are  open  to 
public  inspe(  ;tion  at  the  Office,  and 
copies  of  tho  se  assigiunent  records  may 
be  obtained  vipon  request  and  payment 
of  the  fee  setjforth  in  §  2.6  of  this 
chapter, 

(2)  All  rec(  rds  of  trademark 

ecorded  before  January  1 , 
ntained  by  the  National 
Records  Administration 
records  are  open  to  public 
inspection.  C  ertified  and  uncertified 
copies  of  tho  >e  assignment  records  are 
provided  by  *4ARA  upon  request  and 
payment  of  t  >e  fees  required  by  NARA 

(b)  An  ord(  r  for  a  copy  of  an 
assignment  o  r  other  document  should 
identify  the  i  sel  and  frame  number 
where  the  asi  ignment  or  document  is 
document  is  identified 
without  specifying  its  correct  reel  and 
frame,  an"  ext  ra  charge  as  set  forth  in 
§  2.6(b)(10)  V  ill  be  made  for  the  time 
consumed  in  making  a  search  for  such 
assigiunent 

liAsi 


assigimients 
1955,  are  ma 
Archives  anc 
(NARA).  The 


un 


§2.201     Copi 

(a)  Non- 
registrations 
records  or 
the  jurisdicti 
to  the  public 
Office  to  any 
upon  paymei  it 
required  by 

(b)  Certified 
registrations 
records  or 


and  certified  copies. 

ce^ified  copies  of  trademark 

ind  of  any  trademark 
trademark  documents  within 
of  the  Office  and  open 
will  be  furnished  by  the 
person  entitled  thereto, 
of  the  appropriate  fee 
2.6. 

copies  of  trademark 
uid  of  any  trademark 
tic  demark  dociunents  within 


the  jurisdiction  of  the  Office  and  open 
to  the  public  will  be  authenticated  by 
the  seal  of  the  Office  and  certified  by  the 
Director,  or  in  his  or  her  name  attested 
by  an  officer  of  the  Office  authorized  by 
the  Director,  upon  payment  of  the  fee 
required  by  §  2.6. 

■  20.  Add  a  new  center  heading  and 
§§2.206  through  2.209  to  read  as  follows: 

Fees  and  Payment  of  Money  in 
Trademark  Cases 

§  2.206    Trademark  fees  payable  in 
advance. 

(a)  Trademark  fees  and  charges 
payable  to  the  Office  are  required  to  be 
paid  in  advance;  *hat  is,  at  the  time  of 
requesting  any  action  by  the  Office  for 
which  a  fee  or  charge  is  payable. 

(b)  All  fees  paid  to  the  Office  must  be 
itemized  in  each  individual  trademark 
application  or  registration  file,  or 
trademark  proceeding,  so  that  the 
purpose  for  which  the  fees  are  paid  is 
clear.  The  Office  may  return  fees  that 
are  not  itemized  as  required  by  this 
paragraph. 

§  2.207    Methods  of  payment 

(a)  All  payments  of  money  required  in 
trademark  cases,  including  fees  for  the 
processing  of  international  trademark 
applications  and  registrations  that  are 
paid  through  the  Office,  shall  be  made 
in  U.S.  dollars  and  in  the  form  of  a 
cashier's  or  certified  check,  "Treasury 
note,  national  bank  note,  or  United   . 
States  Postal  Service  money  order.  If 
sent  in  any  other  form,  the  Office  may 
delay  or  cancel  the  credit  until 
collection  is  made.  Checks  and  money 
orders  must  be  made  payable  to  the 
Director  of  the  United  States  Patent  and 
Trademark  Office.  (Checks  made 
payable  to  the  Commissioner  of  Patents 
and  Trademarks  will  continue  to  be 
accepted.)  Payments  from  foreign 
countries  must  be  payable  and 
immediately  negotiable  in  the  United 
States  for  the  full  amount  of  the  fee 
required.  Money  sent  to  the  Office  by 
mail  will  be  at  the  risk  of  the  sender, 
and  letters  containing  money  should  be 
registered  with  the  United  States  Postal 
Service. 

(b)  Payments  of  money  required  for 
trademark  fees  may  also  be  made  by 
credit  card.  Payment  of  a  fee  by  credit 
card  must  specify  the  amount  to  be 
charged  to  the  credit  card  and  such 
other  information  as  is  necessary  to 
process  the  charge,  and  is  subject  to 
collection  of  the  fee.  The  Office  will  not 
accept  a  general  authorization  to  charge 
fees  to  a  credit  card.  If  credit  card 
information  is  provided  on  a  form  or 
document  other  than  a  form  provided  by 
the  Office  for  the  payment  of  fees  by 


credit  card,  the  Office  will  not  be  liable 
if  the  credit  card  niunber  becomes 
public  knowledge. 

§2.208    Deposit  accounts. 

(a)  For  the  convenience  of  attorneys, 
and  the  general  public  in  paying  any 
fees  due,  in  ordering  copies  of  records, 
or  services  offered  by  the  Office,  deposit 
accounts  may  be  established  in  the 
Office  upon  payment  of  the  fee  for 
establishing  a  deposit  account 
(§2.6(b)(13)).  A  minimum  deposit  of 
$1,000  is  required  for  paying  any  fees 
due  or  in  ordering  any  services  offered 
by  the  Office.  The  Office  will  issue  a 
deposit  account  statement  at  the  end  of 
each  month.  A  remittance  must  be  made 
prompdy  upon  receipt  of  the  statement 
to  cover  the  value  of  items  or  services 
charged  to  the  account  and  thus  restore 
the  accoimt  to  its  established  normal 
deposit.  An  amount  sufficient  to  cover 
all  fees,  copies,  or  services  requested 
must  always  be  on  deposit.  Charges  to 
accounts  with  insufficient  funds  will 
not  be  accepted.  A  service  charge 

(§  2.6(b)(13))  will  be  assessed  for  each 
month  that  the  balance  at  the  end  of  the 
month  is  below  $1 ,000. 

(b)  A  general  authorization  to  charge 
all  fees,  or  only  certain  fees  to  a  deposit 
accoimt  containing  sufficient  funds  may 
be  filed  in  an  individual  application, 
either  for  the  entire  pendency  of  the 
application  or  with  respect  to  a 
particular  document  filed.  An 
authorization  to  charge  a  fee  to  a  deposit 
account  will  not  be  considered  payment 
of  the  fee  on  the  date  the  authorization 
to  charge  the  fee  is  effective  as  to  the 
particular  fee  to  be  charged  unless 
sufficient  funds  are  present  in  the 
account  to  cover  the  fee. 

(c)  A  deposit  account  holder  may 
replenish  the  deposit  account  by 
submitting  a  payment  to  the  Office.  A 
payment  to  replenish  a  deposit  account 
must  be  submitted  by  one  of  the 
methods  set  forth  in  paragraphs  (c)(1), 
(c)(2),  (c)(3),  or  (c)(4)  of  this  section. 

(1)  A  payment  to  replenish  a  deposit 
account  may  be  submitted  by  electronic 
funds  transfer  through  the  Federal 
Reserve  Fedwire  System,  which  requires 
that  the  following  information  be 
provided  to  the  deposit  account  holder's 
bank  or  financial  institution: 

(i)  Name  of  the  Bank,  which  is  Treas 
NYC  (Treasury  New  York  City); 

(ii)  Bank  Routing  Code,  which  is 
021030004; 

(iii)  United  States  Patent  and 
Trademark  Office  account  number  with 
the  Department  of  the  Treasury,  which 
is  13100001;  and 

(iv)  The  deposit  accoimt  holder's 
company  name  and  deposit  account 
number. 
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(2)  A  pajrment  to  replenish  a  deposit 
account  may  be  submitted  by  cre(it  card 
or  electronic  funds  transfer  over  the 
Office's  Internet  Web  site  (http:// 
www.  uspto.gov) . 

(3)  A  payment  to  replenish  a  deposit 
account  may  be  submitted  by  mail  with 
the  USPS  to:  Director  of  the  United 
States  Patent  and  Trademark  Office, 
P.O.  Box  70541,  Chicago,  Illinois  60673. 

(4)  A  payment  to  replenish  a  deposit 
account  may  be  submitted  by  mail  with 
a  private  delivery  service  or  hand- 
carrying  the  payment  to:  Director  of  the 
United  States  Patent  and  Trademark 
Office,  Deposit  Accounts,  One  Crystal 
Park,  Suite  307,  2011  Crystal  Drive, 
Arlington,  Virginia  22202. 

§2.209    Refunds. 

(a)  The  Director  may  refund  any  fee 
paid  by  mistake  or  in  excess  of  that 
required.  A  change  of  purpose  after  the 
payment  of  a  fee,  such  as  when  a  party 
desires  to  withdraw  a  trademark 
application,  appeal  or  other  trademark 
filing  for  which  a  fee  was  paid,  will  not 
entitle  a  party  to  a  refund  of  such  fee. 
The  Office  will  not  refund  amounts  of 
twenty-five  dollars  or  less  unless  a 
refund  is  specifically  requested,  and 
will  not  notify  the  payor  of  such 
amounts.  If  a  party  paying  a  fee  or 
requesting  a  refund  does  not  provide  the 
banking  information  necessary  for 
making  refunds  by  electronic  funds 
transfer  (31  U.S.C.  3332  and  31  CFR  part 
208),  or  instruct  the  Office  that  refunds 
are  to  be  credited  to  a  deposit  account, 
the  Director  may  require  such 
information,  or  use  the  banking 
information  on  the  payment  instrument 
to  make  a  refund.  Any  refund  of  a  fee 
paid  by  credit  card  will  be  by  a  credit 
to  the  credit  card  account  to  which  the 
fee  was  charged. 

(b)  Any  request  for  refund  must  be 
filed  within  two  years  from  the  date  the 
fee  was  paid,  except  as  otherwise 
provided  in  this  paragraph.  If  the  Office 
charges  a  deposit  account  by  an  amoimt 
other  than  an  amount  specifically 
indicated  in  an  authorization 
(§  2.208(b)),  any  request  for  refund 
based  upon  such  charge  must  be  filed 
within  two  years  from  the  date  of  the 
deposit  account  statement  indicating 
such  charge,  and  include  a  copy  of  that 
deposit  account  statement.  The  time 
periods  set  forth  in  this  paragraph  are 
not  extendable. 


Dated:  August  5,  2003. 
Jon  W.  Dudas, 

Deputy  Under  Secretary  of  Commerce  for 
Intellectual  Property  and  Deputy  Director  of 
the  United  States  Patent  and  Trademark 
Office.  \ 

[FR  Doc.  03-20489  Filed  8-12-^3;  8:45  am] 
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POSTAL  RATE  COMMISSION 

39  CFR  Part  3001 

[Docket  No.  RM2003-1;  Order  No.  1380] 

Additional  Filing  Requirements 

agency:  Postal  Rate  Conunission. 
ACTION:  Final  rule. 

SUMMARY:  This  document  adopts, 
essentially  as  proposed,  a  rule  that 
requires  the  Postal  Service  to  provide 
overview  testimony.  The  testimony 
must  discuss  how  other  testimony  in  a 
case  interrelates  and  identify  material 
changes  affecting  cost  attribution, 
volume  projections  and  rate  design. 
This  additional  explanation  and  detail 
will  assist  the  Commission  and  case 
participants  in  more  readily 
understanding  complex  filings  without 
unduly  burdening  the  Postal  Service. 
DATES:  This  rule  takes  effect  October  1 , 
2003. 

ADDRESSES:  Submit  correspondence 
concerning  this  doci'jnent  to  Steven  W. 
Williams,  Secretary  of  the  Conunission, 
via  the  Commission's  electronic  Filing 
Online  system. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6818. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

See  67  FR  79538  (12/30/2002). 

Introduction 

In  order  no.  1355,  the  Commission 
proposed  to  amend  its  rules  of  practice 
in  two  principal  ways.^  First,  the 
proposed  rulemaking  would  require  the 
Postal  Service  to  submit  testimony  of  a 
single  witness  providing  an  overview 
(or  roadmap)  of  its  request,  which, 
among  other  things,  would  both  explain 
the  interrelationship  of  the  testimony 
submitted  in  support  of  the  filing  and 
highlight  all  methodological  changes. 
See  proposed  rule  53(b).  Second,  the 
rules  would  be  clarified  regarding  the 
Postal  Service's  obligation  to  submit 
testimony  addressing  material 
methodological  changes  affecting 


costing,  volume  projections,  or  rate 
design.  See  proposed  rules  53(c)  and 
54(a).  Interested  persons  were  invited  to 
comment  on  the  proposed  rules. 

Six  sets  of  initial  comments  were 
received,^  plus  four  sets  of  reply 
comments. 3  Aside  from  the  Postal 
Service,  all  initial  commenters 
supported  the  proposed  rule.  For  its 
part,  the  Postal  Service,  while 
expressing  concerns  about  the  proposed 
rule  changes,  characterizes  itself  as 
"generally  sympathetic  to  the 
proclaimed  need  for  a  better  overview  of 
its  case[.]"'* 

Its  principal  concern  lay  with  the 
form  of  the  roadmap,  favoring  an 
institutional  document  over  testimony. 
Id.  at  3-6.  To  that  end,  the  Postal 
Service  offers  an  alternative  version  of 
the  proposed  rules.  It  also  outlines  its 
concept  of  the  roadmap  document  as 
well  as  expressing  concerns  regarding 
the  details  associated  with  reporting 
methodological  changes.  Id.  at  6-25. 

Other  commenters  also  suggest 
revisions  to  the  proposed  rule.  For 
example,  OCA  suggests  that  the  Postal 
Service  be  required  to  quantify  the 
impact  of  every  methodological  change. 
In  a  similar  vein,  ABA/NAPM  urge  the 
Commission  to  quantify  the  meaning  of 
material  changes.  See  OCA  Comments  at 
3-6  and  ABA/NAPM  Comments  at  2. 
UPS  suggests  revisions  to  the  proposed 
rules  regarding  details  reported  by  the 
Postal  Service.  UPS  Comments  at  4. 

This  rulemaking  grew  out  of  the 
Ratemaking  Summit,  jointly  sponsored 
by  the  Commission  and  the  Postal 


'  See  Notice  of  Proposed  Rulemaking  Concerning 
Evidence  Supporting  Rate  and  Qassification 
Changes,  PRC  Order  No.  1355,  December  13,  2002. 


'  See  Comments  of  Alliance  of  Nonprofit  Mailers. 
American  Business  Media,  AOL  Time  Warner,  Inc., 
Dow  Jones  &  Company.  Inc.,  Magazine  Publishers 
of  America,  Inc.,  The  McGraw-Hill  Companies,  and 
National  Newspaper  Association,  February  12, 
2003,  (Joint  Comments);  Letter  on  Behalf  of 
American  Bankers  Association  and  National 
Association  of  Presort  Mailers,  February  12,  2003, 
(ABA/NAPM  Comments);  Comments  of  American 
Postal  Workers  Union,  AFL-CIO  Regarding  Notice 
of  Proposed  Rulemaking  Concerning  Evidence 
Supporting  Rate  and  Classification  Changes, 
January  15,  2003.  (APWU  Comments);  Office  of  the 
Consumer  Advocate  Comments  on  Notice  of 
Proposed  Rulemaking  Concerning  Evidence 
Supporting  Rate  and  Classification  Changes, 
February  12,  2003,  (OCA  Comments);  Comments  of 
United  Parcel  Service  in  Support  of  Proposed  Rule, 
February  11,  2003,  (UPS  Comments);  and  Initial 
Comments  of  the  United  States  Postal  Service, 
February  12,  2003,  (Postal  Service  Comments). 

'  See  Letter  on  Behalf  of  American  Bankers 
Association  and  National  Association  of  Presort 
Mailers,  February  26.  2003,  (ABA/NAPM  Reply 
Comments):  OfBce  of  the  Consumer  Advocate  Reply 
Comments  on  Notice  of  Proposed  Rulemaking 
Concerning  Evidence  Supporting  Rate  and 
Classification  Changes,  February  26,  2003.  (OCA 
Reply  Comments);  Reply  Comments  of  PostCom. 
February  20,  2003;  (PostCom  Reply  Comments);  and 
Reply  Comments  of  the  United  States  Postal 
Service,  February  26,  2003.  (Postal  Service  Reply 
Comments). 

■*  Postal  Service  Comments  at  1. 
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Service  durii  ig  the  spring  of  2002  to 
consider  pot(  (ntial  improvements  in  the 
ratemaking  p  rocess.  The  conferences 
provided  a  u  jeful  public  forum  to 
discuss  varic  us  alternatives  intended  to 
make  the  cur  rent  process  more  efficient. 
In  order  no.    355,  the  Commission 
addressed  th  5  alternatives  suggested. 
Based  on  par  ticipants'  written  and  oral 
comments,  tl  e  Commission  proposed  to 
amend  its  ru  es  of  practice  to  require 
that  the  Postj  J  Service  file  roadmap 
testimony  as  well  as  testimony 
explaining  e<  ch  material 
methodologii  :al  change  in  its  filing 
when  submit  ting  formal  requests  under 
subparts  B  ai  d  C  of  the  Commission's 
rules. 

The  propo!  ed  rule  is  widely 
supported  by  mailer-participants,  and 
the  OCA.  Th(  i  Postal  Service  opposes 
the  form  of  tl  le  proposed  rule,  if  not 
(entirely)  its  substance.  Among  other 
things,  the  P(  istal  Service  expresses 
concern  over  any  burden  that  may  be 
associated  w  th  the  proposed  rule.  In 
concluding  tl  lat  the  proposed  nile,  with 
a  minor  mod  fication,  will  facilitate  the 
ratemaking  p  rocess,  the  Commission  has 
been  particul  arly  mindful  of  the  relative 
biutlens  bonie  by  all  participants  diuing 
omnibus  ratej  proceedings.  Based  on  a 
thorough  conjsideration  of  the  comments 
received  in  tJ  lis  proceeding,  the 
Commission  :oncludes  that  the  rules 
adopted  here  m  represent  a  reasonable 
balance  amoi  ig  competing  interests  and 
will  improve  die  ratemaking  process. 

Participant  5  are  commended  for  their 
comments.  T  le  Commission  has  foimd 
them  useful  (  uring  its  deliberations. 
The  merit  of  he  various  suggestions  to 
modify  the  p:  oposed  rule  is  addressed 
below.  The  d  iscussion  begins  with 
consideratioi  i  of  the  Postal  Service's 
comments. 

1.  Postal  Sen  ice  Comments 

Roadmap  I  estimony.  The  Postal 
Service  offer;  several  reasons  in  support 
of  its  content  on  that  the  roadmap 
woidd  be  mo  re  effective  as  an 
institutional  iociunent  than  as 
testimony.  A  ;  the  "most  obvious 
reason,"  it  qi  estions  whether  an 
individual  cc  uld  be  sufficiently  familiar 
with  the  van  )us  testimonies  to  be  able 
to  explain  th(  »m  and  their 
interrelation!  hip.  Even  if  such  a  witness 
)1  e,  the  Postal  Service 

usefulness  of  the 
,  including  the  need  to 
respond  to  di  scovery  and  possibly  stand 
cross-examination.  Expanding  on  this 
point,  the  Poi  ttal  Service  expresses 
concern  that  there  may  be  confusion  as 
to  the  proper  scope  of  the  roadmap 
testimony  and  that  of  the  substantive 
witnesses,  anjd  further  that  there  may  be 


were  availab 
questions  the 
undertaking 


an  increased  need  to  redirect  questions 
among  witnesses.'' 

An  additional  concern  voiced  by  the 
Postal  Service  is  that  a  witness  would  be 
required  to  present  evidence  regarding 
Commission  methodologies.  This  result, 
the  Postal  Service  contends,  would  be 
inappropriate  since  the  witness  would 
not  be  sponsoring  the  PRC  version.  " 

The  Commission  is  not  persuaded 
that  an  institutional  roadmap  is 
preferable  to  testimony.  For  several 
reasons,  testimony,  as  opposed  to  an 
institutional  document,  is  a  more 
appropriate  vehicle  for  providing  an 
overview  of  the  Postal  Service's  filing. 

A  witness  is  directly  responsible  for 
the  substance  of  his  or  her  testimony. 
Thus,  there  is  a  direct  accountability 
that  does  not  attach  to  an  institutional 
roadmap.  Form  in  this  instance  matters. 
Testimony  from  a  single  witness  is  more 
likely  to  present  the  Postal  Service's 
filing  as  a  coherent  whole.  Furthermore, 
discovery  can  be  directed  to  the 
roadmap  witness,  an  option  not 
available  if  the  roadmap  were  an 
institutional  dociunent.^ 

Requiring  the  roadmap  to  be  in  the 
form  of  testimony  does  not  mean  that 
the  witness  could  not  rely  on  others  for 
assistance  in  producing  the  testimony. 
Rather,  as  with  any  testimony,  it  must 
be  prepared  by  or  under  the  supervision 
of  the  sponsoring  witness.  This  should 
put  to  rest  any  concerns  that  a  single 
witness  would  be  luiable  to  understand 
the  elements  of  the  Postal  Service's 
filing.  Moreover,  that  an  institutional 
dociunent  could  be  produced  belies  the 
suggestion  that  an  individual  would  be 
incapable  of  providing  the  same 
information  in  the  form  of  testimony. 

Testimony  by  a  roadmap  witness  is 
analogous  to  that  of  a  policy  witness. 
Each  speaks  on  behalf  of  the  proponent, 
providing  a  focal  point  for  its  proposal. 
Thus,  including  the  roadmap  testimony 
as  part  of  the  evidentiary  record  is 
appropriate.  The  Postal  Service 
compares  the  testimony  to  documents 
such  as  the  list  of  library  references  or 
of  the  attorney-witness  assigiunents.^ 
Unlike  those  documents,  which  simply 


^  Postal  Service  Comments  at  4. 

•>  Id.  at  5.  In  its  comments.  APWU  also  asserts  that 
the  roadmap  might  best  be  an  institutional 
document,  as  some  information  may  be  beyond  the 
witness's  ken.  APWU  also  expresses  concern  that 
roadmap  testimony  would  be  subject  to  discovery 
and  possible  oral  cross-examination.  In  urging  the 
use  of  an  institutional  roadmap.  APWU  advocates 
using  informal  discovery  to  clarify  matters  related 
to  the  roadmap.  APWU  Comments  at  1.  In  its  reply 
comments.  PostCom  also  endorses  the  Postal 
Service's  position.  PostCom  Reply  Comments  at  1. 

^  Questions  to  the  roadmap  witness  should  be  of 
a  "where"  or  "who"  nature.  Questions  of  a  "why" 
or  "how"  nature  should  be  directed  to  subject 
matter  witnesses. 

'Postal  Service  Comments  at  6. 


identify  certain  organizational  features 
of  the  filing,  the  testimony  has 
substantive  value  that  warrants  its 
treatment  as  record  evidence. 

Streamlining  the  administrative 
process  is  central  to  the  proposed  rule. 
The  roadmap  testimony  is  intended  to 
provide  an  overview  of  the  Postal 
Service's  filing  by,  among  other  things, 
explaining  the  interrelationship  of  the 
testimony  submitted  with  the  request 
and  describing  material  methodological 
changes.  This  testimony  is  likely  to  be 
the  participants'  starting  point  in 
attempting  to  understand  the  Postal 
Service's  filing.  Participants  will  benefit 
because  the  testimony  will  provide  a 
means  to  quickly  grasp  the  essential 
elements  of  the  Postal  Service's  filing 
and  focus  on  issues  of  principal 
concern.  This  should  produce  a  more 
focused  and  comprehensive  evidentiary 
record  in  the  Umited  time  available  for 
§  3624  cases  and  lead  to  more  informed 
and  cogent  decisions  by  the 
Commission.  Being  able  to  direct 
clarifying  questions  to  the  roadmap 
witness  shoidd  facilitate  the  process, 
and  questions  going  to  the  substance  of 
particular  matters  should  more  readily 
be  addressed  to  the  witness  sponsoring 
that  proposal.^ 

In  its  comments,  the  Postal  Service 
notes  that  it  has  and  is  willing  to  make 
reasonable  efforts  to  better  explain  its 
rate  case  presentations.'"  In  any  rate 
proceeding,  the  burden  initially  lies 
with  the  proponent.  The  Commission  is 
sensitive  to  the  issue  and  recognizes  the 
Postal  Service's  considerable  efforts  in 
rate  cases,  particularly  as  relates  to 
discovery.  Omnibus  rate  cases  are 
complex  and  subject  to  a  very  expedited 
schedule.  As  a  consequence,  the 
burdens  imposed  on  participants  are  not 
insignificant.  The  roadmap  testimony 
attempts  to  reasonably  balance  these 
relative  burdens,  while  also  facilitating 
the  ratemaking  process.  As  several 
comments  note,  the  testimony  should 
help  participants  focus  more  quickly  on 
substantive  issues. ''  This,  in  turn, 
should  reduce  the  Postal  Service's 
bmrden  of  responding  to  discovery, 
particularly  that  of  an  exploratory 
natiue.  These  efficiencies  will  redound 
to  the  benefit  of  all  stakeholders. 

The  Postal  Service's  related 
contentions  that  participants  may  be 
confused  about  the  scope  of  the 
roadmap  testimony  and  that  this  may 
cause  them  to  direct  interrogatories  to 


*  In  terms  of  discovery,  roadmap  testimony 
should  not  be  perceived  as  something  more  than  is 
intended.  Participants  should  endeavor  to  address 
interrogatories  concerning  the  substantive  aspects 
of  the  matter  to  the  appropriate  witness. 

•"Postal  Service  Comments  at  2. 

>■  See  Joint  Comments  at  2;  UPS  Comments  at  2. 
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the  wrong  witness  are  largely 
makeweights.  As  set  forth  in  the 
proposed  rule,  the  roadmap  testimony 
simply  provides  an  overview  of  the 
Postal  Service's  filing.  Participants  are 
unlikely  to  confuse  that  purpose  with 
the  role  played  by  witnesses  sponsoring 
the  more  substantive  aspects  of  the 
testimony  on  point.  However,  even  if  on 
occasion  an  interrogatory  is  directed  to 
the  wrong  witness,  the  solution  is 
simple.  The  Postal  Service  is  well 
practiced  at  redirecting  interrogatories 
to  the  appropriate  witness,  and  the 
roadmap  witness  should  be  especially 
familiar  with  which  witness  addresses  a 
particular  topic.  Hence,  the  Postal 
Service's  argument  provides  no  basis  to 
reject  the  roadmap  testimony. 

The  Postal  Service  expresses  concern 
that  the  roadmap  witness  would,  in 
effect,  be  sponsoring  testimony 
regarding  PRC  methodologies  when 
addressing  material  changes  to  the 
preexisting  PRC  versions  proposed  by 
the  Postal  Service  in  that  proceeding.'^ 
The  comparison  required  by  this 
exercise  cannot  be  equated  with 
sponsoring  the  preexisting- 
methodology.  It  merely  identifies  and 
gives  context  to  the  proposed  change, 
serving  as  a  benchmark  so  that  the 
impact  can  be  assessed.  Testimony  by 
the  roadmap  witness  describes  the  areas 
of  change.  "This  does  not  amount  to 
sponsoring  the  preexisting 
methodology.  Similarly,  witnesses 
submitting  testimony  under  rule  53(c) 
sponsor  the  proposed  methodological 
changes,  not  the  preexisting 
methodology.  That  they  may  be 
compelled  to  reference  the  preexisting 
methodology  does  not  mean  they  are 
sponsoring  it.'^ 

Interrelationships  among  testimonies. 
The  Postal  Service  suggests  the  format 
and  level  of  detail  that  would,  in  its 
view,  satisfy  the  intent  of  the  proposed 
rule  to  provide  an  overview  of  its 
filing.'''  For  example,  the  Postal  Service 
states  that  a  roadmap  explaining  the 
functional  components  of  the  case, 
including  identifying  testimonies  that 
addressed  each  component,  would 
appear  to  provide  a  sufficient  overview 
of  its  filing  in  conformance  with  the 
proposed  nde,  except  as  relates  to 
methodological  changes. '^  While  it 
states  that  one  might  quibble  over 
whether  such  a  document  would 
adequately  explain  bow  the  testimonies 


interrelate,  it  believes  that  "the 
description  of  the  functional 
organizadon  of  the  filing  would 
encapsulate  the  informational  flows  that 
define  the  interrelationships  [among] 
the  testimonies."  '^  Further,  it  indicates 
that  it  would  have  no  difficulty 
summarizing  sources  of  material  inputs, 
including  outputs  used  as  inputs, 
employed  by  its  various  witnesses.'^ 

In  order  no.  1355,  the  Conunission, 
illustratively  citing  the  testimony  of 
witness  Van-Ty-Smith  in  docket  no. 
R2001-1 ,  observed  that  she  briefly  notes 
that  certain  witnesses  use  her  mail 
processing  volume-variable  costs.  The 
order  concludes  that  "something  more" 
would-be  required  of  the  roadmap 
witness.'^ 

Quoting  an  excerpt  bom  Van-Ty- 
Smith's  testimony,  the  Postal  Service 
questions  what  more  would  be  required 
of  it  to  satisfy  this  facet  of  the  proposed 
rule.'9  Order  no.  1355,  as  pointed  out  by 
the  OCA,  expands  on  the  statement:  ^° 
"Specifically,  the  roadmap  witness's 
overview  of  the  Postal  Service's  filing 
would  identify  the  subject  matter  of 
each  witness's  testimony,  explain  how 
the  testimony  of  the  various  witnesses 
interrelates,  and  highlight  changes  in 
cost  methodology,  voliune  estimation 
and  rate  design."  See  proposed 
§  3001.53(b).  Thus,  widi  reference  to 
Van-Ty-Smith's  testimony,  the  roadmap 
witness  would,  among  other  things, 
explain  the  linkage  between  her  analysis 
and  the  testimony  of  those  witnesses 
who  rely  on  it. 

The  roadmap  testimony  should 
provide  a  coherent  overview  of  the 
Postal  Service's  filing.  To  be  sure,  the 
excerpt  fi-om  Van-Ty-Smith's  testimony 
does  identify  some  interrelationship 
between  her  testimony  and  that  of  other 
witnesses.  Certain  interrelationships  are 
reasonably  clear,  e.g.,  the  description 
regarding  witness  Kay's  development  of 
incremental  costs  and  Meehan's  base 
year  costs.  It  is  less  clear,  however, 
regarding  the  "updates  [of]  other  types 
of  information  coming  out  of  the 
methodology  for  mail  processing  costs 
which  are  used  by  other  witnesses,  such 
as  [Smith,  Mayes,  Eggleston,  and 
Miller],  as  the  source  of  inputs  for  some 
of  their  cost  studies."  ^i  While  the 
statement  would  alert  the  reader  that 
some  relationship  exists  between  Van- 
Ty-Smith's  and  the  referenced 
testimony,  it  lacks  specifics  other  than 


"  Postal  Service  Comments  at  4-5. 

"  As  the  OCA  notes,  "The  Postal  Service  witness 
is  obviously  not  deemed  to  be  sponsoring  the  PRC 
version;  only  explaining  how  the  Postal  Service's 
presentation  relates  to  the  Commission's 
methodologies."  OCA  Reply  Comments  at  5. 

'*  See  Postal  Service  Comments  at  6-12. 

"W.  at  7-8. 


'6W.  ata. 

"Aid. 

>8PRC  Order  No.  1355.  December  12.  2002.  at  7. 

"Postal  Service  Comments  at  7-8. 

^OPRC  Order  No.  1355,  December  12.  2002,  at  7- 
8. 

"  Postal  Service  Comments  at  9,  quoting  USPS- 
T-13  at  1. 


a  general  reference  to  cost  studies. 
Moreover,  the  statement  is  somewhat 
qualified,  referring  to  witnesses  "such 
as"  Smith,  et  ai,  and  that  the  inputs  are 
used  in  "some  of  their  cost  studies."  22 
As  written,  that  testimony  falls  short 
of  explaining  the  linkage  between  Van- 
Ty-Smith's  analysis  and  the  testimony 
of  those  witnesses  who  rely  on  it.  The 
Commission  recognizes,  of  coiu'se,  that 
the  testimony  was  not  written  with  the 
proposed  rule  in  mind.  Moreover,  as  the 
Postal  Service  suggests,  the  foregoing 
description  might  be  sufficient  "[i]n  the 
context  of  a  comprehensive  roadmap 
*   *   *  because  any  potential  questions 
with  respect  to  the  more  specific 
purposes  of,  for  example,  the  testimony 
of  witness  Miller,  could  be  quickly 
resolved  by  other  information  within 
the  roadmap  document  discussing  Mr. 
Miller's  cost  study  testimony."  23  Thus, 
if  the  linkages  to  Van-Ty-Smith's 
testimony  are  adequately  detailed  in  the 
portion  of  the  roadmap  testimony  that 
addresses,  for  example,  witness  Miller's 
testimony,  the  proposed  rule  would  be 
satisfied. 

The  description  in  the  roadmap 
testimony  is  not  a  surrogate  for  the 
imderlying  testimony  of  the  witness 
referenced,  e.g..  Miller's  testimony  in 
docket  no.  R2001-1,  USPS-T-22.  It 
should,  however,  be  sufficiently 
detailed  to  explain  linkages  between  the 
two  testimonies.  This  does  not  mean 
that  the  roadmap  testimony  is  to 
fimction  as  a  cross-referencing  vehicle. 
That  function,  as  the  Postal  Service 
notes,  is  "fulfilled  by  the  complete 
documentation  submitted  by  each 
witness."  2* 

In  sum,  the  roadmap  testimony  is 
intended  to  facilitate  consideration  of 
complex  rate  and  classification  requests 
by  providing  participants  with  an 
overview  of  the  filing,  including 
identifying  changes  in  methodology.  It 
should  enable  participants  to  focus 
more  quickly  on  issues  affecting  rates 
(or  service)  of  concern  to  them.  The 
level  of  detail  to  be  included  in  the 
roadmap  testimony  imdoubtedly  will 
evolve  over  time.  Based  on  its 
comments,  the  Postal  Service  appears 
committed  to  making  a  good  faith  effort 
to  comply  with  the  rules.  The 
Commission  would  expect  no  less  and, 
based  on  experience,  believes  that 
Postal  Service  adheres  to  that  standard 
in  matters  before  the  Commission. 

Changes  in  methodology.  Under  the 
proposed  rule,  the  roadmap  testimony 
would  highlight  changes  in  cost 
methodology,  volume  estimation,  and 


"Ibid. 
"Id.  at  9. 
"W.  at  10. 
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rate  design.  In  addition,  the  witness 
sponsoring  tlje  methodological  changes 
would  be  required  to  explain  each 
material  chadge  and  quantify  its  impact. 
The  Postal  Sarvice  raises  concerns  about 
each. 

First,  the  Postal  Service  states  its 
assiomptions  tegarding  the  term  "cost 
methodology!"  correctly  noting  that  the 
term  extends  to  subclass  costs  (CRA 
costs)  and  coit  study  costs. ^s  The  Postal 
Service  then  outlines  what  it 
characterizes  as  an  appropriate  response 
to  address  changes  in  cost  methodology 
under  proposed  Rule  53(b)  and  (c). 
Under  its  suggested  approach,  the 
roadmap  doc  iment  would  contain  a 
suimjnary  of  each  witness's  testimony, 
identifying  m  aterial  changes  in  cost 
methodology  '^^  The  summaries  could 
include  a  con  tparison  of  results  under 
the  proposed  methodology  with  those 
obtained  und  jr  that  used  by  the 
Commission  n  the  most  recent  rate 
proceeding.  Generally,  such 
comparisons  ivould  simply  present  the 
relevant  mate  rial  from  PRC-version    , 
library  references  along  with  the  results 
of  the  witnesi;  sponsoring  the  change.^^ 

If  the  roadi  lap  were  an  institutional 
document  pei  haps  the  foregoing  would 
be  satisfactory  r.  That  approach,  however, 
has  been  reje(  :ted.  Moreover,  under  the 
Postal  Servici  I's  proposal,  any 
distinctions  b  etween  rule  53(b)  and  (c) 
are  lost.  The  ( listinctions  are  not 
insignlBcant. 

Perhaps  b«  :ause  it  would  prefer  the 
roadmap  be  a  a  institutional  document, 
the  Postal  Sei  vice  pays  scant  attention 
to  proposed  r  jle  53(c),  suggesting  that 
the  rule  be  re  ased  in  two  ways.  The 
Postal  Servic(  t  proposes  that  any 
discussion  of  the  impact  of  material 
changes  be  re  moved  to  its  proposed  rule 
53(b),  the  ins  itutional  roadmap 
document.28  n  addition,  because  of  its 
concern  over  sponsoring  PRC  versions, 
the  Postal  Seivice  suggests  modifying 
proposed  ruh  53(c)  to  eliminate  any 
reference  to  t  le  Commission.^^ 

These  sugg  ssted  revisions  reflect  the 
Postal  Servic(  I's  preference  for  an 
institutional  roadmap  document  in  lieu 
of  testimony.  Since  that  approach  has 
been  rejected  these  suggestions  will  not 
be  adopted.  /  ccordingly,  the 
Commission  vill  adopt  rule  53(c)  as 
initially  propased. 

Proposed  rde  53(b)  requires  the  filing 
of  a  single  pi(  ce  of  testimony  providing 
an  overview  ( if  the  request,  including. 


«W.  atl3. 
"W.  at  14. 
"Ibid. 

"W.  at  15-16 

29W.  at  16.  n.6 

Service  Commen  s. 


among  other  things,  highlighting 
methodological  changes.  Proposed  rule 
53(c)  directs  the  Postal  Service  to  file 
testimony  addressing  the  details  of 
material  methodological  changes, 
including  the  impact  of  such  changes. 
The  rule  assures  that  testimony  will  be 
filed  by  a  witness  sponsoring  and 
explaining  each  relevant  methodological 
change. 

Aside  from  reiterating  its  advocacy  of 
an  institutional  roadmap  document  in 
lieu  of  testimony,  the  Postal  Service,  in 
a  rather  extensive  discussion,  compares 
the  proposed  rule  to  what  is  required 
under  current  rule  54(a). ^°  The 
discussion  is  useful  to  the  extent  it 
points  out  that,  as  a  practical  matter, 
judgment  must  be  exercised  in  reporting 
on  various  types  of  changes,  e.g.,  those 
due  to  updates,  operational  changes,  or 
new  analytical  approaches.  In  the 
context  of  ciurent  nde  54(a),  the  Postal 
Service  indicates  that  it  has  attempted 
"to  employ  a  rule  of  reason"  in 
responding  to  the  requirements  of  that 
rule.31  The  larger  point  of  the 
discussion,  however,  is  concern  that  the 
proposed  rule  not  undermine  the  Postal 
Service's  ability  to  develop,  support, 
and  present  its  case.32  This  concern 
appears  to  be  overstated.  While  the 
Commission  is  not  adopting  the  Postal 
Service's  suggestion  that  the  roadmap 
take  the  form  of  an  institutional 
document,  the  end  result  nonetheless 
strikes  a  reasonable  balance  between 
competing  interests.  The  roadmap 
testimony  will  facilitate  litigation  of 
Postal  Service  rate  requests  without 
significantly  increasing  burdens  borne 
by  the  Postal  Service.  Moreover,  should 
they  not  work  as  intended,  the  rules 
may  be  revisited  in  the  future. 

Second,  the  Postal  Service  expresses  a 
preference  for  eliminating  any 
discussion  of  volume  forecasting  from 
the  roadmap,  arguing,  for  example,  that 
the  issue  is  imcontroversial  and  that 
there  are  no  appreciable  differences 
between  its  approach  to  forecasting 
volume  and  the  Commission's. ^^ 
Nonetheless,  the  Postal  Service  does  not 
foresee  any  major  difiiculties  in 
complying,  and  this  aspect  of  the 
proposed  rule  will  be  retained.  While 
the  volume  estimates  currenUy  are 
perhaps  less  controversial  than  other 
rate  issues,  they  remain  important  in 
determining  an  overall  revenue 
requirement  and  methodological 
changes  should  be  identified  clearly  at 
the  outset  of  any  rate  proceeding. 


see  also  attackment  to  Postal 


ao/rf.  at  16-20. 
31  Id.  at  18,  n.8. 
«W.  at  19-20. 
"M.at21. 


Finally,  the  Postal  Service  addresses 
changes  in  rate  design.  It  questions  the 
need  for  any  extensive  discussion 
within  the  roadmap,  finding  it  unlikely 
that  any  participant  interested  in  rates 
for  a  particular  subclass  v::ould  not  turn 
to  the  testimony  of  the  relevant  rate 
design  witdess.  Thus,  it  suggests  that 
the  rule  would  be  satisfied  if  the 
subclasses  or  services  addressed  by  each 
rate  design  witness  plus  any  material 
rate  design  changes  were  identified  in 
the  roadmap. 3" 

Systems  for  developing  rates  for  some 
subclasses  rival  the  complexity  of  those 
used  to  develop  costs,  and  changes  may 
be  difficult  to  identify  easily.  The  Postal 
Service's  interpretation  might  appear  to 
be  a  reasonable  first  cut  in  complying 
with  this  facet  of  the  proposed  rule  in 
some  instances,  but  it  should  be  borne 
in  mind  that  the  purpose  of  these 
amendments  is  to  facilitate  immediate 
awareness  of  changes  and  their  impact. 
Rate  design  is  an  undeniably  important 
ratemaking  function.  To  the  extent  that 
the  Postal  Service  proposes  changes, 
whether  as  a  classification  change  or 
part  of  its  rate  request,  t!he  discussion  of 
rate  design  changes  is  part  of  the 
coherent  whole  that  the  roadmap 
testimony  is  designed  to  present. 
Whether  the  level  of  detail  provided  in 
the  testimony  is  adequate  or  not  can 
best  be  assessed  after  experience  with 
the  rule  is  gained.  Thereafter,  changes, 
if  any,  can  be  considered.  It  bears 
emphasizing,  however,  that  the 
proposed  rule  attempts  to  strike  a 
reasonable  balance  between  the 
litigation  burdens  imposed  on 
participants  and  the  Postal  Service.  It 
makes  more  sense  to  specifically 
identify  changes  in  one  place  than  to 
assume  that  all  intervenors  can,  without 
help,  identify  the  testimony  most 
relevant  to  their  specific  interest  eireas. 
In  the  Commission's  view,  the  rules 
adopted  will  improve  the  process  and 
thus  benefit  all  concerned. 

2.  OCA  Comments 

In  order  no.  1355,  the  Commission 
stated  that  "[pjursuant  to  proposed  rule 
53(c),  it  would  fall  to  the  sponsoring 
witness  to  provide  details  of  the  change, 
including  estimating  (or  quantifying)  its 
effects."  35  The  responsibility  of  the 
sponsoring  witness  is  clear.  The 
Commission  recognized,  however,  that 
quantifying  a  material  change  was 
subject  to  some  ambiguity.  Accordingly, 
it  invited  interested  parties  to  comment 


3* Id.  at  24-25.  The  latter,  the  Postal  Service 
observes,  may  cause  the  summaries  of  rate  design 
testimonies  to  be  more  detailed  than  those  for  other 
witnesses.  Id.  at  25. 

35  PRC  Order  No.  1355,  December  12,  2002.  at  9. 
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on  the  benefits  of  imposing  the 
requirement. 

OCA  lu^es  the  Commission  to  modify 
proposed  nde  53(c)  to  make  more 
explicit  the  requirement  that  the  Postal 
Service  quantify  the  impact  of  material 
changes  in  cost  methodology,  volume 
estimation,  and  rate  design.^e  OCA 
contends  that  the  proposed  rule  does 
not  specifically  require  the  Postal 
Service  to  quantify  such  effects,  as,  in 
its  view,  the  text  of  order  no.  1355 
suggests  is  required.  Thus,  OCA 
suggests  that  proposed  rule  53(c) 
employ  specific  language  to  require 
quantitative  estimates  of  the  impact  of 
each  methodological  change.  ^^ 

The  Postal  Service  opposes  this 
suggestion,  asserting  that  the  rule 
should  not  be  altered  to  require 
quantification  in  all  circumstances.  ^8 
Reiterating  its  initial  comments,  the 
Postal  Service  states  that,  when 
comparisons  between  the  PRC  and 
Postal  Service  versions  can  be  made,  the 
most  relevant  type  of  quantification 
would  be  routinely  provided  in  die 
roadmap  document  it  envisions.^^  It 
asserts  that  in  most  instances  parties 
will  be  interested  in  only  the 
ciunulative  effect  of  the  changes, 
particularly  as  relates  to  the  roadmap 
document.  The  Postal  Service  also 
criticizes  the  suggestion  as  overlooking 
the  extensive  documentation  that  it  files 
in  support  of  its  requests.  The  Postal 
Service  concludes  Uiat  its  focus  shoiUd 
be  on  the  cumidative  effects  of  new 
analyses,  with  participants  free  to 
investigate  whatever  components  they 
believe  to  be  most  significant.*" 

To  some  degree,  OCA  and  the  Postal 
Service  appear  to  be  talking  at  cross- 
purposes.  OCA's  comments  address 
proposed  rule  53(c),  which  directs  the 
Postal  Service  to  file  testimony 
addressing  the  details  of  material 
methodological  changes,  including  the 
impact  of  such  changes.  For  its  part, 
however,  the  Postal  Service's  response 
is  based  on  "the  roadmap  dociunent  it 
envisions[,]"*i  an  approach,  as  noted, 
that  ignores  distinctions  between 
proposed  rules  53(b)  and  (c). 

As  proposed,  rule  53(c)  requires  the 
Postal  Service  to  submit  testimony  that 
identifies  and  explains  each  material 


3«OCA  CommenU  at  2-4. 

3'  Id.  at  3.  ABA/NAPM  appear  to  raise  a  similar 
concern  in  their  comments  that  the  rule  should 
require  the  Postal  Service  to  identify  situations 
when  several  small  changes  "all  going  in  the  same 
direction"  have  a  material  effect  even  if  taken 
individually  the  changes  may  not.  ABA/NAPM 
Comments  at  2. 

'*  Postal  Service  Reply  Comments  at  10. 

'9  Ibid. 

*°Id.ai  11. 

«/d.atlO. 


change  in  cost  methodology,  volimies, 
and  rate  design.  That  testimony  shall 
also  discuss  the  impact  of  each  such 
change  on  the  levels  of  attributable 
costs,  volumes,  and  rate  levels.  In  order 
no.  1355,  the  Commission  recognized 
that  quantifying  the  effects  of 
methodological  changes  may,  in  some 
instances,  prove  difficidt.  The 
Commission  further  noted  that  the 
proposed  rules  are  not  intended  to 
require  the  Postal  Service  to  address 
each  change  regardless  of  its 
consequences. 

The  Commission  appreciates  the 
OCA's  comments.  OCA's  comments, 
however,  gloss  over  any  difficulties 
associated  with  quantifying  interrelated 
methodological  changes.  OCA's 
suggestion  that  the  Commission's  rules 
be  revised  to  require  the  Postal  Service 
to  quantify  the  impact  of  each  separate 
methodological  change  overreaches. 
Furthermore,  while  OCA's  basic  point 
that  the  proposed  rule  does  not  hew 
explicidy  to  the  discussion  in  order  no. 
1355  is  not  in  dispute,  the  intent  of  the 
proposed  rule  is  nonetheless  reasonably 
clear. 

As  the  Postal  Service  indicates,    . 
quantification  becomes  more  difficult 
when  several  changes  operate  joinUy.*^ 
To  be  sure,  the  cumulative  effect  of 
these  changes  is  important.  It  remains  to 
be  seen  whether  parties  wdl,  for  the 
most  part,  be  interested  only  in  the 
cumulative  effect  as  the  Postal  Service 
contends.  In  any  event,  parties  wanting 
more  detail  can  avail  themselves  of 
discovery.  Moreover,  as  the  Postal 
Service  notes,  as  part  of  its  filing  it 
provides  comprehensive  rate  case 
documentation  that  permits  replication 
of  its  analyses.  Consequently,  the 
Commission  declines  to  adopt  the 
OCA's  suggestion. 

The  OCA  also  suggests  that  the  ndes 
be  amended  to  bar  institutional 
responses  to  interrogatories  seeking  to 
clarify  a  proponent's  proposal(s)  and 
evidence.''^  In  support,  OCA  notes  that 
responses  to  presiding  officer 
information  requests  are  sponsored  by 
witnesses.  In  addition,  OCA  argues  that 
timing  may  become  an  issue  with 
written  discovery.**  The  Postal  Service 
opposes  this  suggestion,  arguing, 
principally,  that  OCA  fails  to 
demonstrate  that  institutional  responses 
have  caused  problems  in  recent 
dockets.^s 


«W.  atio. 

*3  0CA  Comments  at  4-«.  Alternatively,  OCA 
would  permit  institutional  responses  provided  a 
witness  is  identified  at  the  time  and  is  available  to 
stand  cross-examination  should  it  be  requested.  Id. 
ate. 
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**  Postal  Service  Reply  Comments  at  11-13. 


The  expedition  required  in  omnibus 
rate  cases  puts  a  premium  on  attempting 
to  quickly  imderstand  the  Postal 
Service's  filing.  Written  discovery  is  the 
principal  means  for  clarifying  the  Postal 
Service's  proposals.  Informal 
discussions  with  the  Postal  Service  and 
technical  conferences  may  supplement 
this  process.  While  timing  can  be  an 
issue  with  respect  to  written  discovery, 
cross-examination  remains  available  to 
participants  as  well.  The  rationale 
offered  by  OCA  for  the  suggestion  does 
not  warrant  its  adoption.  It  is  well 
imderstood  that  participants  submitting 
institutional  responses  to  discovery 
requests  must  be  prepared  to  provide  a 
sponsoring  witness  if  follow-up  oral 
cross-examination  is  required.  OCA  has 
failed  to  demonstrate  that  institutional 
responses  have  caused  participants 
problems  in  understanding  the  Postal 
Service's  case  in  recent  proceedings. 
Should  it  become  a  problem,  however, 
the  Commission's  rules  provide  means 
for  seeking  redress. 

OCA  also  proposes  that  the 
Commission  should,  as  a  matter  of 
practice,  formally  notice  in  the  Federal 
Register  participants'  alternative 
proposals  in  any  case  set  for  hearing.** 
OCA  believes  that  such  notice  would 
apprise  interested  persons  of  any  new 
proposals  and  preempt  any  due  process 
claims  that  adequate  notice  was  not 
given.  No  commenter  addressed  this 
suggestion. 

The  Commission  declines  to  adopt 
this  suggestion.  OCA  does  not  advocate 
codifying  this  practice  in  the 
Commission's  rules.*^  Thus,  for 
purposes  of  this  rulemaking,  the 
suggestion  is  essentially  a  nidlity.  The 
Commission  could,  were  it  so  inclined, 
adopt  the  practice  irrespective  of  this 
rulemaking.  Moreover,  as  OCA  notes, 
generally  the  original  notice  issued  by 
the  Commission -is  sufficient  to  apprise 
interested  persons  of  the  nature  of  the 
proceeding,  including  the  possibilify 
that  its  recommendations  may  differ 
from  the  Postal  Service's  request. 

Finally,  OCA  incorporates  its 
comments  from  docket  no.  RM2O03-3  to 
the  extent  they  may  be  more 
appropriately  considered  in  this 
proceeding.*^  The  Commission  finds 
those  comments  more  relevant  to  docket 
no.  RM2003-3. 

3.  UPS  Comments 

UPS  proposes  two  modifications  to 
the  proposed  rules.  The  Postal  Service 
opposes  both.  First,  UPS  suggests 
revising  rule  53(b)  by  substituting  the 
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word  "descr  bing"  for  "highlighting." 
The  intent  o  this  proposal  is  to  have  the 
roadmap  wil  aess  generally  explain  the 
change  and  I  he  reason  for  it.-'^  The 
Postal  Servi(  e  opposes  the  wording 
change.  Whi  e  acknowledging  that  the 
word  descril  e  may  not  be  "utterly 
inappropriats,"  contending  that  the  use 
of  "highlighl  ing  '  better  conveys  the 
appropriate  evel  of  detail.^" 

The  Comn  ission  adopts  this  UPS 
suggestion.  (  to  reflection,  the  term 
'highlightin  f  is  perhaps  too 
ambiguous  ii  i  the  context  of  the  rule. 
The  roadmai  i  witness  should  describe 
changes  in  ci  )st  methodology,  volume 
projections,  iind  rate  design  in  sufficient 
detail  to  info  rm  the  reader  of  the  nature 
of  the  chang(i.5>  This  should  adequately 
inform  the  re  ader  of  the  change  and 
direct  him  oi  her  to  the  testimony  of  the 
witness  spor  soring  the  proposed 
change,  whe:  e  the  complete  details  of 
material  met  lodological  changes  will  be 
contained.  Ir  this  fashion,  the  roadmap 
testimony  wi  11  fulfill  its  intended  role. 
Moreover,  th  is  clarifying  change  appears 
to  be  consist!  nt  with  the  Postal 
Service's  un<  erstanding  of  the 
roadmap's  fu  action.  Specifically,  the 
Postal  Service  recognizes  that  the 
description  c  f  the  changes  must  be 
sufficient  to  snable  readers  to 
imderstand  t  le  nature  of  the  changes.^^ 

Second,  U  'S  suggests  that  rule  53(c) 
be  modified  )y  inserting  the  phrase  "for 
each  affect ec  subclass"  at  the  end  of  the 
final  sentenc  3  to  that  subsection.  ""'^  UPS 
states  that  its  proposal  is  intended  to 
make  the  inti  snt  of  the  proposed  rule 
clear.''"'  In  op  posing  this  suggestion,  the 
-Postal  Servic  b  observes,  first,  that  the 
effect  of  som ;  changes  cannot  be 
presented  at  [he  subclass  level.  In 
support,  it  re  ferences  a  study  done  by 
witness  Boz2  o.  Second,  the  Postal 
Service  state  i  that  certain  cost  studies 
are  done  belt  w  the  subclass  level. 
Finally,  the  I  ostal  Service  asserts  the 
change  is  un  lecessary  as  it  intends, 
where  appro  )riate,  to  provide  the 
impacts  by  s  ibclass.^s 

The  rule  will  be  adopted  as  proposed. 
The  testimot  y  required  by  this 
subsection  d  rects,  first,  that  material 
changes  in  c(  ist  methodology,  volume 
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projections,  and  rate  design  be 
identified  and  explained.  The  intent  of 
this  provision  is  that  the  relevant 
witness  explain  each  material  change, 
which  may  affect  the  system  as  a  whole 
or  individual  classes  or  subclasses  of 
mail.  Rule  53(c)  also  requires  that  the 
impact  of  each  material  change  on  the 
levels  of  attributable  costs,  projected 
volumes,  and  rate  levels  be  discussed. 
The  nature  and  impact  of  the  change 
will  dictate  the  form  of  the  discussion. 
On  occasion,  it  may  involve  the  system 
as  a  whole.  More  often,  however,  the 
discussion  of  impacts  is  likely  to  be  at 
the  subclass  level  or  below.  The  Postal 
Service  appears  to  acknowledge  this 
possibility  with  its  comment  that 
"certain  cost  studies  are  done  below  the 
subclass  level  [i.e.,  at  the  rate  category 
level)."  5^ 

The  Postal  Service's  contention  that 
the  impact  of  certain  changes  cannot  be 
presented  at  the  subclass  level  warrants 
brief  comment,  albeit  not  for  its 
substance.  As  support  for  its  position, 
the  Postal  Service  refers  to  witness 
Bozzo's  analyses  of  mail  processing  cost 
pool  variabilities,  stating  that  his  results 
did  not  relate  directly  to  subclasses.  The 
Postal  Service  notes  that  witness  Van- 
Ty-Smith  distributed  mail  processing 
costs  to  subclasses  in  the  last 
proceeding.57  While  the  Bozzo  example 
may  adequately  answer  UPS's 
suggestion,  ambiguity  may  nonetheless 
persist  as  to  Van-Ty  Smith's  testimony. 
Under  the  proposed  rule,  it  would  fall 
to  witness  Van-Ty-Smith  to  discuss  the 
impact  of  any  material  changes  in  the 
distribution  of  mail  processing  costs. 

4.  ABA/NAPM  Comments 

ABA/NAPM  suggest  that  the 
Commission  should  quantify,  perhaps 
by  examples,  what  constitutes  "material 
effect."  5^  While  the  phrase  "material 
effect"  appears  in  the  text  of  order  no. 
1355  (at  9),  it  does  not,  as  the  Postal 
Service  notes,''^  appear  in  the  proposed 
rule.  At  that  point  in  the  text,  the  phrase 
is  describing  the  responsibilities  of  the 
roadmap  witness,  which  are  set  forth  in 
proposed  rule  53(b).  The  details  of  the 
change,  however,  are  the  responsibility 
of  the  witness  sponsoring  the  change. 
See  order  no.  1355,  December  12,  2002 
at  9. 

In  urging  the  Commission  to  quantify 
"material  effect,"  ABA/NAPM  focus  on 
rate  changes,  noting  that  changes  as 
small  as  a  few  hundreds  of  a  cent  are 
material  to  them.^"  Attempting  to 
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quantify  "material  effect"  at  the  rate  cell 
level,  as  the  comimenters  appear  to 
suggest,  would  be  impractical  and 
would  impose  an  unwarranted  biuden 
on  the  Postal  Service.  The  central  issue 
is  what  is  material,  and  that,  as  the 
Postal  Service  recognizes,  may  vary 
depending  on  the  circumstances.  "Thus, 
while  the  Postal  Service's  observation 
that  small  rate  changes  may  be  material 
for  one  rate  schedule  but  not  another 
may  adequately  rebut  ABA/NAPM's 
request  for  quantification,  it  eilso  implies 
the  standard  of  materiality  that  shoiild 
govern  its  response  to  the  rules.  As  the 
Postal  Service  recognizes,  small 
changes,  e.g.,  tenths  of  a  cent,  might  be 
material  for  certain  rate  schedules,  e.g., 
First-Class,  Standard,  but  imlikely  to  be 
for  others,  e.g..  Express  Mail,  Priority 
Mail.^'  Accordingly,  the  issue  of 
materiality  fairly  answers  itself. 

In  order  no.  1355,  the  Commission 
provided  guidance  concerning  the  types 
of  changes  that  fall  within  the  scope  of 
the  proposed  rule.'*^  in  brief,  as  set  forth 
in  proposed  rule  53(c),  the  "intent  is  to 
capture  substantive  changes." ''^  The 
Postal  Service  appears  to  imderstand  the 
intent  of  the  proposed  rule.  In  opposing 
ABA/NAPM's  suggestion,  it  states  that 
in  testimonies  it  routinely  addresses 
methodological  changes  considered  to 
be  material.^"  The  new  rules  should  not 
impose  substantial  additional  burden  on 
the  Postal  Service.  Inevitably,  the  rules 
will  require  the  Postal  Service  to 
exercise  some  judgment.  In  its  initial 
comments,  the  Postal  Service  indicates 
it  employs  a  rule  of  reason  when 
addressing  the  requirements  of  rule 
54(a).  When  addressing  the 
requirements  of  the  new  rules,  the 
Postal  Service  would  do  well  to  bear 
that  standard  in  mind.  If  in  doubt, 
however,  it  should  err  on  the  side  of 
noting  the  matter  in  the  relevant 
testimony. 

ABA/NAPM  also  request  that  the 
Commission  require  that  the  "alternate 
cost  presentation"  mandated  by  rule 
54(a)(1)  be  sponsored  by  a  Postal 
Service  witness  rather  than  simply 
being  submitted  as  a  library  reference. 
ABA/NAPM  indicate  that  sponsorship 
would  be  limited  essentially  to 
explaining  the  calculations.^^  jjie 
Postal  Service  opposes  this 
suggestion.^ 

ABA/NAPM  have  not  shovra  that  the 
ciurent  format  fails  to  provide 
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participants  with  sufficient  information 
about  results  under  the  PRC  version  to 
warrant  requiring  a  Postal  Service 
witness  to  sponsor  the  results. 
Institutional  discovery  and  technical 
conferences  remain  available  to 
participants.  Accordingly,  the 
suggestion  will  not  be  adopted  at  this 
time. 

Finally.  ABA/NAPM  request  that  the 
Commission  clarify  that  the  proposed 
amendment  to  rule  54(a)(1)  does  not 
change  the  reporting  requirements 
regarding  attribution  procedures,  but 
rather  that  they  will  now  be  covered  by 
rule  53(c).^^  The  Commission  clarifies 
that  ABA/NAPM's  understanding  is 
correct. 

Conclusion 

For  the  reasons  discussed  above,  the 
Commission  hereby  amends  subparts  B 
and  C  of  its  rules  of  practice  and 
procedure  as  set  forth  below.  Any 
suggestion  or  request  to  modify  the 
Commission's  rules  raised  by  any 
participant  not  specifically  addressed 
herein  is  denied. 

It  is  ordered: 

1.  The  Commission  adopts  the 
provisions  set  forth  below  as  final  rules 
amending  39  CFR  3001.53,  54,  and  63. 

2.  These  rules  will  take  effect  on 
October  1,2003. 

3.  The  Secretary  shall  cause  this 
notice  and  order  adopting  final  rule  to 
be  published  in  the  Federal  Register. 

By  the  Commission. 
Dated:  August  7,  2003. 
Garry  J.  Sikora, 

Acting  Secretary. 

List  of  Subjects  in  39  CFR  Part  3001 

Administrative  practice  and 
procedure,  Postal  Service. 

■  For  the  reasons  stated  in  the 
accompanying  order,  the  Commission 
adopts  the  following  amendments  to  39 
CFR  part  3001— Rules  of  Practice  and 
Procedure  Subpart  B — Rules  Applicable 
to  Requests  for  Changes  in  Rates  or  Fees 
and  Subpart  C — Rules  Applicable  to 
Requests  for  Establishing  or  Changing 
the  Mail  Classification  Schedule  as 
follows: 

PART  3001— RULES  OF  PRACTICE 
AND  PROCEDURE 

■  1.  The  authority  citation  for  part  3001 
continues  to  read  as  follows: 

Authority:  39  U.S.C.  404(b);  3603;  3622- 
24;  3661,  3662,  3663. 

Subpart  B — Rules  Applicable  to 
Requests  for  Changes  in  Rates  or  Fees 

■  2.  Revise  §  3001.53  to  read  as  follows: 


«'  ABA/NAPM  Comments  at  2-3. 


§  3001 .53    Rling  of  prepared  direct 
evidence. 

(a)  General  requirements. 
SimiUtaneously  with  the  filing  of  the 
formal  request  for  a  recommended 
decision  under  this  subpart,  the  Postal 
Service  shall  file  all  of  the  prepared 
direct  evidence  upon  which  it  proposes 
to  rely  in  the  proceeding  on  the  record 
before  the  Commission  to  establish  that 
the  proposed  changes  or  adjustments  in 
rates  or  fees  are  in  the  public  interest 
and  are  in  accordance  with  the  policies 
and  the  applicable  criteria  of  the  Act. 
Such  prepared  direct  evidence  shall  be 
in  the  form  of  prepared  written 
testimony  and  documentary  exhibits 
which  shall  be  filed  in  accordance  with 
§3001.31. 

(b)  Overview  of  filing.  As  part  of  its 
direct  evidence,  the  Postal  Service  shall 
include  a  single  piece  of  testimony  that 
provides  an  overview  of  its  filing, 
including  identifying  the  subject  matter 
of  each  witness's  testimony,  explaining 
how  the  testimony  of  its  witnesses 
interrelates,  and  describing  changes  in 
cost  methodology,  volume  estimation, 
or  rate  design,  as  compared  to  the 
manner  in  which  they  were  calculated 
by  the  Commission  to  develop 
recommended  rates  and  fees  in  the  most 
recent  general  rate  proceeding.  This 
testimony  should  also  identify,  with 
reference  to  the  appropriate  testimony, 
each  witness  responsible  for  addressing 

•  £my  methodological  change  described  in 
paragraph  (c)  of  this  section. 

(c)  Proposed  changes.  As  part  of  its 
direct  evidence,  the  Postal  Service  shall 
submit  testimony  that  identifies  and 
explains  each  material  change  in  cost 
methodology,  volume  estimation,  or  rate 
design,  compared  to  the  method 
employed  by  the  Commission  in  the 
most  recent  general  rate  proceeding. 
This  requirement  shall  not  apply  to  any 
such  change  adopted  by  the 
Commission  in  an  intervening 
proceeding.  The  testimony  required  in 
this  paragraph  (c)  shall  also  include  a 
discussion  of  the  impact  of  each  such 
change  on  the  levels  of  attributable 
costs,  projected  volumes,  and  rate 
levels. 

■  3.  In  §  3001.54  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§  3001 .54    Contents  for  formal  requests. 

(a)  General  requirements.  (1)  Each 
formal  request  filed  tmder  this  subpart 
shall  include  such  information  and  data 
and  such  statements  of  reasons  and 
bases  as  are  necessary  and  appropriate 
fully  to  inform  the  Commission  and  the 
parties  of  the  nature,  scope, 
significance,  and  impact  of  the  proposed 
changes  or  adjustments  in  rates  or  fees 
and  to  show  that  the  changes  or 


adjustments  in  rates  or  fees  are  in  the 
public  interest  and  in  accordance  with 
the  policies  of  the  Act  and  the 
applicable  criteria  of  the  Act.  To  the 
extent  information  is  available  or  can  be 
made  available  without  undue  biuden, 
each  formal  request  shall  include  the 
information  specified  in  paragraphs  (b) 
through  (r)  of  this  section.  If  a  request 
proposes  to  change  the  cost  attribution 
principles  applied  by  the  Commission 
in  the  most  recent  general  rate 
proceeding  in  which  its  recommended 
rates  were  adopted,  the  Postal  Service's 
request  shall  include  an  alternate  cost 
presentation  satisfying  paragraph  (h)  of 
this  section  that  shows  what  the  effect 
on  its  request  would  be  if  it  did  not 
propose  changes  in  attribution 
principles. 


Subpart  C— Rules  Applicable  to 
Requests  for  Establishing  or  Changing 
the  Mail  Classification  Schedule 

■  4.  Revise  §  3001.63  to  read  as  follows: 


§3001.63 
evidence. 


Filing  of  prepared  direct 


(a)  General  requirements. 
Simultaneously  with  the  filing  of  the 
formal  request  for  a  recommended 
decision  imder  this  subpart,  the  Postal 
Service  shall  file  all  of  the  prepared 
direct  evidence  upon  which  it  proposes 
to  rely  in  the  proceeding  on  the  record 
before  the  Commission  to  establish  that 
the  mail  classification  schedule  or 
changes  therein  proposed  by  the  Postal 
Service  are  in  accordance  with  the 
policies  and  the  applicable  criteria  of 
the  Act.  Such  prepared  direct  evidence 
shall  be  in  the  form  of  prepared  written 
testimony  and  doctunentary  exhibits 
which  shall  be  filed  in  accordance  with 
§30^1.31. 

(b)  Requests  affecting  more  than  one 
subclass.  Each  formal  request  filed 
under  this  subpart  affecting  more  than 
one  subclass  or  special  service  is  subject 
to  the  requirements  of  §  3001.53(b)  and 
(c). 

[FR  Doc.  03-20566  Filed  8-12-03;  8:45  am) 
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ACTION:  Fina  rule. 


THs 


regulation  establishes  a 
tolerance  for  residues  of 
in  or  on  barley,  grain; 
larley,  straw;  wheat,  forage; 
wheat,  hay;  wheat,  straw. 

Protection,  Inc. 

tolerance  under  the 

Drug,  and  Cosmetic  Act 
unended  by  the  Food 
Protection  Act  of  1996  (FQPA). 

will  expire  on  May  1, 


1  Cr<  p 
this 


summary: 

time-limited 

tralkoxydim 

barley,  hay 

wheat,  grain 

Syngenta 

requested 

Federal  Fooc 
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DATES:  This  ^gulation  is  effective 
August  13,  2  )03.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  nu  aiber  OPP-2 003-01 80, 
must  be  rece  ved  on  or  before  October 
14. 2003. 

ADDRESSES:  ^  Vritten  objections  and 
hearing  requ  jsts  may  be  submitted 
electronicaJl  r,  by  mail,  or  through  hand 
delivery/cou  ier.  Follow  the  detailed 
instructions  us  provided  in  Unit  VI.  of 
the  SUPPLEMi  NTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Tompkins.  Registration  Division 
(7505C),  Offi  :e  of  Pesticide  Programs, 
EnvironmenI  al  Protection  Agency,  1200 
Penijsylvanii  Ave.,  NW.,  Washington, 
DC  20460-0(  01;  telephone  nimiber:  703 
305  5697;  e-i  lail  addiress: 
tompkins.jin  @epa.gov. 

SUPPLEMENT/  RY  INFORMATION: 
I.  General  In  formation 

A.  Does  this  Action  Apply  to  Me?    \ 

You  may  h  b  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  fo<  d  manufacturer,  or 
pesticide  ma  lufacturer.  Potentially 
affected  entil  ies  may  include,  but  are 
not  limited  ti »: 

•  Crop  p  oduction  (N AICS  111) 

•  Anima  production  (NAICS  112) 

•  Food  n  anufacturer  (NAICS  311) 

•  Pesticii  le  manufacturer  (NAICS 
32532) 

This  listin  ;  is  not  intended  to  be 
exhaustive,  I  ut  rather  provides  a  guide 
for  readers  n  garding  entities  likely  to  be 
affected  by  tils  action.  Other  types  of 
entities  not  1  sted  in  this  unit  could  also 
be  affected. '  he  North  American 
Industrial  CI  issification  System 
(NAICS)  cod  js  have  been  provided  to 
assist  you  an  i  others  in  determining 
whether  this  action  might  apply  to 
certain  entitiss.  To  determine  whether 
you  or  your  1  lusiness  may  be  affected  by 
this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
Unit  II.  of  th:  s  preamble.  If  you  have  any 
questions  rej  arding  the  applicability  of 
this  action  tc  a  particular  entity,  consuh 
the  person  li  ited  under  FOR  FURTHER 
INFORMATION  CONTACT 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0180.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Althou^  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall#2,  1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfT/ 
cfrhtm]_00/Title_40/40cf  rl  80_00.html, 
a  beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  21, 
2003  (68  FR  13920-13924)  (FRL-7295- 
5),  EPA  issued  a  notice  piu-suant  to 
section  408  of  the  FFDCA,  21  U.S.C. 
346a,  as  amended  by  the  FQPA  (Public 
Law  104-170),  announcing  the  filing  of 
a  pesticide  petition  (PP  6F4631)  by 
Sygenta  Crop  Protection,  Inc,  P.O.  Box 


18300,  Greensboro,  N.C,  27419-8300. 
This  notice  included  a  summary  of  the 
petition  prepared  by  Syngenta  Crop 
Protection,  the  registrant.  There  were  no 
conunents  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.548  be  amended  by  establishing  a 
tolerance  for  residues  of  the  herbicide 
tralkoxydim,  2-(Cyclohexen-l-one,  2-[l- 
(ethoxyimino)  propyll-3-hydroxyl-5- 
{2,4,6-trimethylphenyl)-(9Cl),  in  or  on 
barley,  grain  at  0.02  parts  per  million 
(ppm) ;  barley,  hay  at  0.02  ppm;  barley, 
straw  at  0.05  ppm;  wheat,  forage  at  0.05 
ppm;  wheat,  grain  at  0.02  ppm;  wheat, 
hay  at  0.02  ppm;  and  wheat,  straw  at 
0.05  ppm.  The  tolerance  will  expire  on 
May  1,  2005. 

Section  408(b){2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b){2){A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  fi-om  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dieteiry  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRL-5754-7). 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA  ,  for  a  tolerance  for  residues  of 
tralkoxydim  on  barley,  grain  at  0.02 
parts  per  million  (ppm) ;  barley,  hay  at 
0.02  ppm;  barley,  straw  at  0.05  ppm; 
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wheat,  forage  at  0.05  ppm;  wheat,  grain 
at  0.02  ppm;  wheat,  hay  at  0.02  ppm; 
and  wheat,  straw  at  0.05  ppm  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  was  discussed  in  the  Federal 
Register  December  16, 1998  (63  FR 
69194-69200)  and  vdll  not  be  repeated 
in  this  notice. 

IV.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  tralkoxydim,  2- 
(Cyclohexen-1-one,  2-(l-(ethoxyimino) 
propyl]-3-hydroxyl-5-(2 ,4 ,6- 
trimethylphenyl)-{9Cl),  in  or  on  barley, 
grain  at  0.02  ppm  ;  barley,  hay  at  0.02 
ppm;  barley,  straw  at  0.05  ppm;  wheat, 
forage  at  0.05  ppm;  wheat,  grain  at  0.02 
ppm;  wheat,  hay  at  0.02  ppm;  and 
wheat,  straw  at  0.05  ppm 

Due  to  the  second  species 
carcinogenicity  study  data  gap:  EPA 
believes  it  is  inappropriate  to  establish 
permanent  tolerances  for  the  uses  of 
tralkoxydim  at  this  time.  EPA  believes 
that  the  existing  data  support  time- 
limited  tolerances  to  May  1,  2005. 
Therefore,  time-limited  tolerances  are 
established  for  residues  of  the  herbicide, 
tralkoxydim,  2-(Cyclohexen-l-one,  2-(l- 
(ethoxyimino)propyl]-3-hydroxy-5- 
(2,4,6-trimethylphenyl)-(9Cl),  in  or  on 
the  raw  agricultiual  commodities:  barley 
grain,  barley  hay,  wheat  graiii  and  wheat 
hay  at  0.02  ppm,  and  barley  straw, 
wheat  forage  and  wheat  straw  at  0.05 
ppm.  These  time-limited  tolerances  will 
expire  and  be  revoked  on  May  1,  2005. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  cm  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  sections  408  and  409  of  the  FFDCA. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 


A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  youi  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
1 78.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
-OPP-2003-0180.  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  14,  2003. 

1 .  Filing  the  request.  Yoiu  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  hiformation  submitted  in 
coimection  v«th  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yotir  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deUver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA-. 
The  Office  of  the  Hearing  Clerk  is  open 
fi'om  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolemnce  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  piu-suant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  yoiu 
copies,  identified  by  docket  ID  number- 
OPP-2003-0180..  to:  Public  Information 
and  Records  Int^rity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  cornier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCn 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depositor^' 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 


48302 


Federal  Register /Vol.  68,  No.  156 /Wednesday,  August  13,  2003 /Rules  and  Regulations 


frjm 


and 
1993). 
p;ed 


Ti 


mane 
th! 


i  petition  submitted  to  the 
Office  of  Management  and 
(0\^)  has  exempted  these  types 
review  under  Executive 
,  entitled  Regulatory 
Review  [56  FR  51735, 
.  Because  this  rule  has 
from  review  under 
G^der  12866  due  to  its  lack  of 
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.include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
direcUy  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  section  408(n)(4)  of  the 
FFDCA.  For  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the  / 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 


List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  31,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

■  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.548  is  amended  by 
revising  the  table  to  paragraph  (a)  to  read 
as  follows: 

§  1 80.548    Tralkoxydim;  tolerances  for 
residues. 

(a)  *     *     * 


Commodity 

Parts  per 
million 

Expiration/ 

revocation 

date 

Barley,  grain  

Barley,  hay 

Barley,  straw 

Wheat,  forage 

Wheat,  grain  

Wheat,  hay  

Wheat,  straw 

0.02 
0.02 
0.05 
0.05 
0.02 
0.02 
0.05 

5/1/05 
5/1/05 
5/1/05 
5/1/05 
5/1/05 
5/1/05 
5/1/05 

[FR  Doc.  03-20433  Filed  &-12-03;  8:45  am] 

BILUNG  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2003-0251;  FRL-7319-5] 

Hydramethylnon;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regidation  establishes  a 
tolerance  for  residues  of 
hydramethylnon  in  or  on  pineapple. 
BASF  requested  this  tolerance  under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
August  13,  2003.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2003-0251, 
must  be  received  on  or  before  October 
14, 2003. 
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ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/coiuier.  Follow  the  detailed 
instructions  as  provided  in  Unit  VI.  of 
the  SUPPLEMENTARY  INFORMATION. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  J.  Gebken,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW., Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6701;  e-mail  address: 
gebken.richard@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultiu^ 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Food  manufactxu'ing  (NAICS  311) 

•  Pesticide  manufactiuing  (NAICS 
32532) 

•  Animal  production  (NAICS  112) 
This  listing  is  not  intended  to  be 

exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  considt 
the  person  listed  imder  FOR  FUIRTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identificaUon  (ID)  number 
OPP-2003-0251  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 


Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  fi'om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80_00.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  October  6, 
1999  (64  FR  Page  54300-54303)  (FRL- 
6029-9),  EPA  issued  a  notice  pursuant 
to  section  408  of  FFDCA,  21  U.S.C. 
346a,  as  amended  by  FQPA  (Public  Law 
104-170),  announcing  the  filing  of  a 
pesticide  petition  (PP  2F02609)  by 
BASF  Corporation,  26  Davis  Drive,  P.O. 
Box  13528,  Research  Triangle  Park,  NC 
27709-3528.  That  notice  included  a 
summary  of  the  petition  prepared  by 
BASF  Corporation,  the  registrant.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing. 

The  petition  requested  that  40  CFR 
180.395  be  amended  by  establishing  a 
tolerance  for  residues  of  the  insecticide 
Hydramethylnon  in  or  on  pineapple  at 
0.05  parts  per  million  (ppm). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 


Section  408(b)(2){A)(ii)  of  the  FFDCA 
defines  "safe"  to  mean  that"there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposing  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  of  the  FFDCA  requires  EPA 
to  give  special  consideration  to 
exposure  of  infants  and  children  to  the 
pesticide  chemical  residue  in 
establishing  a  tolerance  and  to  "ensure 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  infants  and 
children  from  aggregate  exposure  to  the 
pesticide  chemical  residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  of  the 
FFDCA  and  a  complete  description  of 
the  risk  assessment  process,  see  the  final 
rule  on  Bifenthrin  Pesticide  Tolerances 
(62  FR  62961,  November  26,  1997) 
(FRI^5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D) 
of  the  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2)  of  the 
FFDCA,  for  a  tolerance  for  residues  of 
hydramethylnon  on  pineapple  at  0.05 
ppm.  EPA's  assessment  of  exposures 
and  risks  associated  with  establishing 
the  tolerance  follows. 


A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  hydramethylnon 
are  discussed  in  Table  1  of  this  unit  as 
well  as  the  no-observed-adverse-effect- 
level  (NOAEL)  and  the  lowest-observed- 
adverse-effect-level  (LOAEL)  from  the 
toxicity  studies  reviewed. 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 

Gukjelir 

3  No. 

study  Type 

Results 

870.3100 

Siihchrontc  Feeding  -  Rat 

NOAEL  =  2.5  mg/kg/day 

LOAEL  =  5.0  mg/kg/day  -  decreased  testrcular  weights 
(34%),  and  testicular  atrophy. 

870.3150 

Subctironic  Gavage  -  Dog 

NOAEL  =  3  mg/kg/day  -  LDT;  decreased  food  consump- 
tion (11%/20%,  males/females)  and  body  weight  gain 
(11V9%,  males/females). 

LOAEL  =  not  defined 

Lethal  Dose  =  6  mg/kg/day  -  decreased  food  consump- 
tion and  body  weight  gain,  TSGPT,  cachexia,  wasting 
of  muscle  and  subcutaneous  fat,  testkajlar  atrophy, 
and  death. 

870.3150 

Subchronic  Gavage  -  Dog 

NOAEL  =  1.0  mg/kg/day 

LOAEL  =  3.0  mg/kg/day  -  increased  incidence  of  soft 
stools,  mucoid  stools,  and  diarrhea. 

870.3200 

21 -Day  Dermal  -  RatJbit 

• 

NOAEL  =  250  mg/kg/day  (HDT) 

Food  consumption  was  depressed  as  much  as  38%  and 
45%  in  the  high-dose  males  and  females,  compared 
to  controls.  The  high-dose  males  and  females 
weighed  as  much  as  8%  and  9%  less  than  the  con- 
trols. The  platelet  count  in  the  high-dose  females  at 
termination  was  54%  less  than  controls,  but  was  not 
considered  adverse  because  it  is  a  common  finding 
following  skin  abrasion. 

870.3700 

Developnrtental  Toxicity  -  Rat 

Matemal  NOEL  =  3  mg/kg/day 

Matemal  NOAEL  =  10  mg/kg/day  -  8%  decrease  in  body 
weight  and  yellowish  discoloration  of  the  fat. 

Matemal  LOAEL  =  30  mg/kg/day  -  18%  decrease  in 
body  weight:  increased  Incidence  of  nasal  mucus,  alo- 
pecia, soft  stools,  staining  of  the  anogenital  fur,  yei- 
towish  discoloration  of  the  fat,  and  small  thymus. 

Developmental  NOEL  =  1 0  mg/kg/day 

Developmental  LOAEL  =  30  mg/kg/day  -  decreased 
mean  fetal  weights  and  increased  incidence  of  rudi- 
mentary structures  and  incompletely  ossified 
supraoccipitals.  At  30  mg/kg/day,  a  16%  decrease  in 
matemal  t)Ody  weight,  increased  incidence  of  clinical 
signs  (nasal  mucus,  alopecia,  soft  stool,  staining  of 
anogenital  fur),  yellowish  discoloration  of  the  fat,  and 
small  thymus  were  observed. 

870.3700 

- 

Developmental  Toxicity  -  Rabbit 

Matemal  NOAEL  =  5  mg/kg/day  -  soft  stools,  and  re- 
duced amount  of  stools. 

Matemal  LOAEL  =  10  mg/kg/day  -  atrartions,  soft  stools, 
reduced  amount  of  stools,  and  anogenital  matting  and 
discharge. 

Developmental  NOAEL  =  5  mg/kg/day  -  decreased  fetal 
weight  (8%). 

Developmental  LOAEL  =  10  mg/kg/day  -  abortions,  de- 
creased fetal  weight  (16%). 

870.3800 

2-Generation  Reproductive  Toxicity  -  Rat 

r 

Reproductive/Systemic  NOAEL  =  25  ppm  (1.66/2.01  mg/ 

kg/day,  male/female) 
Reproductive/Systemic  LOAEL  =  50  ppm  (3.32  /  4.13 

mg/kg/day,  male/female)  (degeneration  of  the  germinal 

epithelium  (1/29)  and  aspermia  (1/29) 

870.4100 

Chronic  Feeding  Toxicity  -  Dog 

See  870.3150 

870.4200 

Carcinogenicity  Feeding  -  Mouse  (18  months) 

NOAEL  =  25  ppm  (3.57  mg/kg/day)  in  males 

NOAEL  =  not  defined  in  females. 

LOAEL  =  50  ppm  (6.93  mg/kg/day)  in  males  (testicular 

lesions) 
LOAEL  =  25  ppm  (4.45  mg/kg/day)  in  females  (LDT; 

combined  lung  adenomas  and  carcinomas) 
The  high-dose  females  were  sacrifrced  after  5  weeks 

due  to  high  mortality. 

*• 

*                                                                                                   « 

i~                                                                                                                                         « 
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Table  1  .—Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.4300 

Chronic  Feeding  Toxrcity/Carcinogenk:ity-Rat 

NOAEL  =  50  ppm  (2.4  mg/kg/day  in  males,  3  0  mg/kg/ 
day  in  females) 

LOAEL  =  100  ppm  (4.9  mg/kg/day  in  mates,  6.2  mg/kg/ 
day  in  females)  (small,  soft  testes,  decreased  testic- 
ular weights,  and  testicular  atrophy  in  males;  de- 
creased body  weight  gain  in  females) 

870.5100 

Bacterial  Reverse  Mutatk>n  Test  (An>es  Assay) 

Negative 

870.5375 

In  Vitro  Chromosomal  Atjen-ation  in  Chinese  Hamster 
Ovary  (CHO)  Cells 

Negative 

870.5450 

Rodent  Dominant  Lethal  Assay  -  Rat 

Negative 

870.5575 

D4  Mitotic  Gene  Conversion  Assay 

Negative 

PI  Forward  Gene  Mutation  Assay 

Negative 

870.7485 

Metabolism  -  Rat 

The  majority  of  the  administered  dc»e  of  phenyl-  or 
pyrimklinyl-  '••C-CI  217,300  was  recovered  in  tfie  feces 
(85-98%).  Recovery  in  the  urine  was  minimal  (1-  to 
2%  of  the  administered  dose)  There  were  no  sex  of 
dose-related  differences  in  urinary  or  fecal  eliminatkxi. 

870.7600 

Dermal  Penetration  -  Rat 

Sprague-Dawtey  rats  were  dermaify  dosed  with  a  gel  for- 
mulation containing  2%  a.i.  (Maxforce  Gel*).  Total 
dose  absorbed  after  10  hours  was  0.414% 

870.7600 

Demrial  Penetration  -  Ral 

Sprague-Dawley  rats  were  dermaHy  dosed  with  a  gel  for- 
mulatkxi  containing  2.16%  a.i.  (Siege*).  Total  dose 
absorbed  after  10  hours  was  0.97% 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest, 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  imcertainty  factor  (UF)  is 
applied  to  reflect  uncertsiinties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  unknown^  An  UF  of  100  is 
routinely  used,  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factors 
(SF)  is  retained  due  to  concerns  unique 
to  the  FQPA,  this  additional  factor  is 
applied  to  the  RfD  by  dividing  the  RfD 
by  such  additional  factor.  The  acute  or 
chronic  Popidation  Adjusted  Dose 
(aPAD  or  cPAD)  is  a  modification  of  the 
RfD  to  accommodate  this  type  of  FQPA 
SF. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposine  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assiunes  that  any  amoimt  of  exposing 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occiurence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  IJnder  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departine  to  exposure  (MOEcanter  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  hydramethylnon  used  for  human 
risk  assessment  is  shown  in  the 
following  Table  2: 
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Table 


Expo  ;ure  Scenario 


Acute  DieUiry  (Females  13- 


50  years 


Acute  Dietary  (General  popu- 
lation Including  infants  and 
children) 


Ctironic  Di^ary  (All  popu- 
lations) 


Short-Term 


(1-30  da;  -s) 


Oral  (1-6 


Short-Term 


days)(Re!  MJential) 


weeic  to  € 
dential) 
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2.— Summary  of  Toxicological  Dose  and  Endpoints  for  hydramethylnon  for  Use  in  Human  Risk 

Assessment 


of  age) 


Dose  Used  in  Risk  Assessment,  UF 


t^AEL  =  5  mg/kg/day 

UF=  100 

Acute  RfD  =  0.05  mg/kg/day 


FQPA  SF*  and  Level  of  Concern  for 
Risk  Assessment 


FQPA  SF  =  1 

aPAD  =  acute  RfD  +  FQPA  SF  = 
0.05  mg/kg/day 


Study  and  Toxicological  Ef- 
fects 


N0AEL=  1.66  mg/kg/day 

UF=  100 

Chronic  FWD  =  0.017  mg/kg/day 


Incidental  Oral 


lntermediat(  hTerm  Incklental 


rrronths) 


Dermal  (1  to  30 


Intermediati  -Term  Dermal  (1 


months)  (Resi- 


Long-Term  Dermal  (several 


Oral  N0AEL=  1.66  mg/kg/day 


Oral  N0AEL=  1.66  mg/kg/day 


FQPA  SF  =  1  cPAD  =  chronk:  RfD  ■>■ 
FQPA  SF  =  0.017  mg/kg/day 


LOC  for  MOE  =  100  (Residential) 


LOC  for  MOE  =  100  (Residential) 


Oral  NOAEL=  1.66  mg/kg/day  (der- 
mal absorption  rate  =  1%) 


Oral      NOAEL      =      1.66      mg/kg/ 
day  (dermal  absorption  rate  =  1%) 


months  tq 
dentiai) 


Short-Term 


nhalatJon  (1  to  7 


days)  (Fte  jidential) 


Intermediate  -Term  Infialation 
(1  week  t<)  several  months) 
(Residentbl) 


Long-Term  hhalation  (several 


months  to 
dentiai) 


Cancer  (ora|  dermal,  inhala- 
tion) 


C.  Exposure 


lifetime)  (Resi- 


Oral  NOAEL=  1.66  mg/kg/day  (der- 
mal absorption  rate  =  1%) 


inhalation  (or  oral)  study  NOAEL= 
1.66  mg/kg/day(inhalation  absorp- 
tion rate  =  100%) 


lifetime)  (Resi- 


inhalation  (or  oral)  study  NOAEL  = 
1.66  mg/kg/day(inhalation  absorp- 
tion rate  =  100%) 


LOC  for  MOE  =  100  (Residential) 


Developmental  toxicity  in  rab- 
bits 

LOAEL  =  10  mg/kg/day 
based  on  abortions. 


There  is  no  appropriate  single 
dose  endpoint  for  the  gen- 
eral population. 


2-Generation  reproductive 

toxcity  in  rats 
LOAEL  =  3.32  mg/kg/day 

based  on  testicular  effects. 


2-Generatk)n  reproductive 

toxicity  in  rats 
LOAEL  =  3.32  mg/kg/day 

based  on  testk:ular  effects. 


2-Generation  reproductive 

toxicity  in  rats 
LOAEL  =  3.32  mg/kg/day 

based  on  testicular  effects. 


LOC  for  MOE  =  100  (Residential) 


LOC  for  MOE  =  100  (Residential) 


LOC  for  MOE  =  100  (Residential) 


LOC  for  MOE  =  100  (Residential) 


inhalation  (or  oral)  study  NOAEL= 
1.66  mg/kg/day(inhalation  absorp- 
tk)n  rate  =  100%) 


LOC  for  MOE  =  100  (Residential) 


2-Generation  reproductive 

toxk:ity  in  rats 
LOAEL  =  3.32  mg/kg/day 

based  on  testicular  effects. 


2-Generation  reproductive 

toxicity  in  rats 
LOAEL  =  3.32  mg/kg/day 

based  on  testk:ular  effects. 


2-Generation  reproductive 

toxicity  in  rats 
LOAEL  =  3.32  mg/kg/day 

based  on  testicular  effects. 


2-Generation  reproductive 

toxicity  in  rats 
LOAEL  =  3.32  mg/kg/day 

based  on  testicular  effects. 


2-Generation  reproductive 

toxicity  in  rats 
LOAEL  =  3.32  mg/kg/day 

based  on  testicular  effects. 


2-Generation  reproductive 

toxicity  in  rats 
LOAEL  =  3.^  mg/kg/day 

based  on  tlstKular  effects. 


The  Agency's  Cancer  Peer  Review  Committee  determined  that  hydramethylnon  should  be  classified  as  a 

Group  C-possible  human  carcinogen,  and  recommended  that,  for  the  purpose  of  risk  characterization,  the 

Reference  Dose  approach  should  be  used  for  quantification  of  human  risk.  The  Cancer  Peer  Review  report 

was  issued  on  March  28,  1991.  The  Agency's  HIARC  committee  concurred  with  the  cancer  crassification  on 

March  4,  2003. 


•The  refere rx»  to  the  FQPA  SF  refers  to  any  additional  SF  retained  due  to  concerns  unique  to  the  FQPA. 


Assessment 


"  1 .  Dietary]  exposure  from  food  and 
feed  uses.  T  jlerances  have  been 
established  40  CFR  180.395)  for  the 
residues  of  1  lydramethylnon,  on  grass 
and  grass  ^a  y  for  pasture  and  rangeland 


"at  0.05  ppm  established  in  terms  of 
parent  only,  tetrahydro-5,5-dimethyl- 
2(lH)-pyrimidinone  (3-{4- 
(trifluoromethyl)phenyl)-l-{2-(4- 
(trifluoroniethyl)phenyl)ethenyl}-2- 
propenylidene)  hydrazone.  The  Agency 


determined  that  the  residue  of  concern 
in  grasses  and  the  milk,  meat,  and  meat 
byproducts  of  ruminants  is 
hydramethylnon  per  se,  and  that  there 
is  no  reasonable  expectation  of  finite 
hydramethylnon  residues  of  concern  in 
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the  milk,  meat,  and  meat  byproducts  of 
ruminants  40  CFR  180.6(a)(3)  as  a  result 
of  hydramethylnon  use  on  grasses.  The 
Agency  has  alsb  previously 
recommended  that  the  grass  forage 
tolerance  be  increased  to  2.0  ppm  and 
the  grass  hay  tolerance  be  increased  to 
0.1  ppm.  The  residue  chemistry  and 
toxicological  databases  support  the 
requested  tolerance  of  0.05  ppm  for 
hydramethylnon  on  pineapple.  Since 
there  are  no  detectable  hydramethylnon 
residues  in  the  pineapple  feed  item, 
process  residues,  tolerances  for 
hydramethylnon  residues  in  animal 
commodities  need  not  be  established. 
Risk  assessments  were  conducted  by 
EPA  to  assess  dietary  exposures  from 
hydramethylnon  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occiuring  as  a  result  of  a  one 
day  or  single  exposiue.  An  um^fined. 
Tier  1  acute  dietary  exposure 
assessment  was  conducted  using 
tolerance-level  residues  and  assuming 
100%  crop  treated  (CT)  for  all  registered 
and  proposed  commodities.  The  acute 
analysis  was  conducted  for  females  13— 
49  years  old  only  as  no  appropriate 
single  dose  endpoint  was  established  for 
the  general  U.S.  population  and  infants 
and  children. 

The  acute  dietary  exposure  estimates 
are  well  below  the  Agency's  level  of 
concern  (<100%  aPAD)  at  the  95th 
exposure  percentile  for  females  13-49 
years  old  (<1%  of  the  aPAD). 

ii.  Chivnic  exposure.    In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposiu-e  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1994-1996/1998  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFU)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  A 
Tier  1  (conservative,  deterministic 
assessment  using  tolerance-level 
residues,  and  100%  crop  treated  (CT)  for 
the  proposed  conunodity;  and  DEEM- 
FCID®  ver.  1.30,  processing  factors  set  to 
(1)  a  chronic  dietary  exposure 
assessment  was  conducted  for  the 
general  U.S.  population  and  various 
population  subgroups.  The  chronic 
dietary  exposvue  estimates  are  well 
below  the  Agency's  level  of  concern 
(<100%  cPAD)  for  the  general  U.S. 
population  (<1%  of  the  cPAD)  and  all 
population  subgroups. 

iii.  Cancer.  In  a  chronic  feeding/ 
carcinogenicity  study  in  Charles  River 
CD  rats,  no  compound-related  clinical 


signs  were  observed  and  survival  was 
not  affected  by  treatment.  The  LOAEL 
w£is  based  on  small,  soft  testes, 
decreased  testicular  weights  (27%),  and 
testicular  atrophy  in  males;  and 
decreased  body  weight  gain  in  females 
(22%).  Statistically  significant  findings 
of  neoplasia  were  foimd  in  the  uterus 
(adenomatous  polyps)  and  adrenals 
(medullary  adenomas),  but  these  were 
not  considered  toxicologically 
significant  because  they  were  seen  at 
doses  above  the  MTD. 

In  an  18  month  carcinogenicity 
feeding  study  in  Charles  River  CD-I 
mice,  siuvival  decreased  as  the  dose 
increased,  but  not  enough  to  jeopardize 
the  study.  The  LOAEL  was  based  on 
testicular  degeneration  (hypospermia, 
interstitial  cell  hyperplasia  of  Leydig 
cells,  and  germinal  cell  degeneration)  in 
males,  and  combined  lung  adenomas 
and  carcinomas  in  females.  Findings  of 
hjrperplasia  and  neoplasia  in  the  limgs 
of  males  were  not  considered 
toxicologically  significant  because  they 
were  seen  at  doses  above  the  MTD. 
Findings  in  females  of  statistically 
significant  increases  in  limg  adenomas 
and  combined  limg  adenomas/ 
carcinomas  were,  however,  considered 
toxicologically  significant. 

The  Agency's  Cancer  Peer  Review 
Committee  classified  hydramethylnon 
as  a  Group  C-possible  human 
carcinogen,  and  recommended  that,  for 
the  purpose  of  risk  characterization,  the 
Reference  Dose  approach  should  be 
used  for  quantification  of  hiunan  risk. 
This  classification  was  based  upon 
statistically  significant  increases  in  limg 
adenomas  and  combined  lung 
adenomas/carcinomas  in  female  mice. 
Dietary  risk  concerns  due  to  long-term 
consumption  of  hydramethylnon 
residues  are  adequately  addressed  by 
the  chronic  exposure  analysis  using  the 
RflD. 

iv.  Anticipated  residue  and  percent 
crop  treated  (PCT)  information.  Section 
408(b)(2)(F)  of  the  FFDCA  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposiu-e  estimate 
does  not  luiderestimate  exposiue  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 


evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F)  of  the  FFDCA,  EPA 
may  require  registrants  to  submit  data 
on  PCT. 

A  routine  chronic  dietary  exposure 
analysis  for  pineapple  was  based  on 
100%  of  pineapple  crop  treated,  and 
100%  of  grasses,  forage  (pasture  and 
rangeland)  treated  with 
hydramethylnon. 

The  Agency  believes  that  the  three 
conditions  previously  discussed  have 
been  met.  With  respect  to  Condition  1 , 
EPA  used  a  conservative,  model 
assessment  as  outlined  in  Unit  m.C.l.ii. 
above,  using  tolerance-level  residues 
and  100%  CT  for  the  proposed 
commodity  pineapple,  and  existing 
commodities.  As  to  Conditions  2  and  3, 
regional  consiunption  information  and 
consxmiption  information  for  significiuit 
subpcpulations  is  taken  into  account 
throu^  EPA's  computer-based  model 
for  evaluating  the  exposiue  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consimiption  information  in  EPA's  risk 
assessment  process  ensiu-es  that  EPA's 
exposure  estimate  does  not  understate 
exposiue  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consuimption  siuveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
hydramethylnon  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
hydramethylnon  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  use  pattern,  physical  characteristics 
and  environmental  fate  of 
hydramethylnon. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS),  to  produce  estimates  of 
pesticide  concentrations  in  an  index 
reservoir.  The  screening  concentation  in 
ground  water  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  groundwater.  For  a 
screening-level  assessment  for  svuface 
water  EPA  will  use  FIRST  (a  tier  1 


48308     ^   Federal  Register /Vol.  68,  No.  156 /Wednesday.  August  13,  2003 /Rules  and  Regulations 


Federal  Register/ Vol.  68,  No.  156 /Wednesday,  August  13,  2003 /Rules  and  Regulations        48309 


model)  befcre  using  PRZM/EXAMS  (a 
tier  2  modtl).  The  FIRST  model  is  a 
subset  of  tie  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides  and  an  index  reservoir 
with  the  p(  ircent  crop  area  adjustment. 

None  of  iiese  mooels  include 
considerat  on  of  the  impact  processing 
(mixing,  di  lution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  like  y  have  on  the  removal  and 
transforma  don  of  pesticides  from  the 
source  wat  jr.  The  primary  use  of  these 
models  by  the  Agency  at  this  stage  is  to 
provide  an  initial  screen  for  sorting  out 
pesticides  or  which  it  is  highly  unlikely 
that  drinki  ig  water  concentrations 
would  evei  exceed  human  health  levels 
of  concern. 

Since  th( '  models  used  are  considered 
to  be  screei  ling  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  esti  mated  environmental 
concentrati  ons  EECs  from  these  models 
to  quantify  drinking  water  exposure  and 
risk  as  a  percent  of  reference  dose  or 
percent  of  population  adusted  dose 
(%RfD  or  °^  .PAD).  Instead,  drinking 
water  level ;  of  comparison  (DWLCfcs) 
are  calculal  ed  and  used  as  a  point  of 
comparisoi  against  the  model  estimates 
of  a  pesticide's  concentration  in  water. 
DWLOCs  aie  theoretical  upper  limits  on 
a  pesticide  p  concentration  in  drinking 
water  in  lig  it  of  total  aggregate  exposure 
to  a  pesticii  le  in  food,  and  from 
residential  jses.  Since  DWLOCs  address 
total  aggreg  ite  exposure  to 
hydrameth;  'Inon  they  are  further 
discussed  i  i  the  aggregate  risk  sections 
in  Unit  UI.E . 

Based  on  the  FIRST  and  SCI-GROW 
models  the  SECs  of  hydramethylnon  for 
acute  expos  ures  are  estimated  to  be 
76.09  parts  aer  billion  (ppb)  for  surface 
water  and  0.035  ppb  for  ground  water. 
The  EECs  fc  r  chronic  exposures  are 
estimated  td  be  1 .45  ppb  for  surface 
water  and  C  ,035  ppb  for  ground  water. 

3.  From  t  on-dietary  exposure.  The 
term  "resid  mtial  exposure"  is  used  in 
this  dociuni  snt  to  refer  to  non- 
occupationi  J,  non-dietary  exposure 
(e.g.,  for  lav  n  and  garden  pest  control, 
Indoor  pest  control,  termiticides,  and 
flea  and  ticl  control  on  peta). 

Hydramethylnon  is  currently 
registered  far  use  on  the  following 
residential  ion-dietEiry  sites: 
Hydramethylnon  is  used  as  a  bait  in 
child  resistant  packaging  (CRP)  and  as  a 
gel  bait  to  control  ants  and  roaches 
indoors,  an*  as  a  granular  formulation 
to  coatrol  ants  in  yards  and  on  lawns. 
It  is  cilso  applied  bypest  control 
operators  (P  COs)  in  the  same  forms  for 
indoor  and  jutdoor  pest  control.  The 
risk  assessnjent  was  conducted  using 
the  following  residential  exposure 


assumptions:  The  Agency  has 
completed  a  non-dietary  exposure  and 
risk  assessment  for  hydramethylnon 
including  the  following  uses:  residential 
consumers  applying  granular  and  gel 
formulations;  children  and  adults 
contacting  recreational  turf  or 
residential  lawns  treated  with 
hydramethylnon;  and  toddlers' 
incidental  nondietary  ingestion  of 
products  applied  aroimd  the  home. 
Non-occupational  handler  exposures 
from  the  granular  formulations  applied 
to  outdoor  residential  sites  are  assumed 
to  be  short-term  in  duration,  based  on 
rapid  dissipation  and  insect  foraging. 

No  chemical-specific  data  were 
submitted  for  the  registration  of 
hydramethylnon  uses.  Per  an  Agency 
policy,  non-occupational  handler 
assessments  are  based  on  surrogate  unit 
exposures  from  the  draft  Standard 
Operating  Procedures  (SOPs)  for 
Residential  Exposure  Assessments  (12/ 
18/97)  and  recommended  approaches  by 
the  Agency's  Exposure  Science 
Advisory  Committee  (ExpoSAC). 
Updates  to  the  Residential  SOPs  (02/01) 
alter  the  residential  postapplication 
scenario  assumptions.  These  updated 
assimiptions  are  expected  to  better 
represent  residential  exposure  and  are 
still  considered  to  be  high-end, 
screening  level  assumptions.  The  non- 
occupational handler  assessments  for 
push  type  granular  spreaders  were 
based  on  surrogate  unit  exposures  from 
two  Outdoor  Residential  Exposure  Task 
Force  (ORETF)  studies. 

The  ant  bait  stations  containing 
hydramethylnon  are  in  child-resistant 
packaging  (CRP).  The  bait  stations  are 
supposed  to  be  placed  in  less  accessible 
locations  such  as  in  or  under  kitchen 
counters.  However,  handling  or 
mouthing  of  the  bait  stations  is  the  most 
commonly  reported  incidental 
"exposure"  to  hydramethylnon.  Such 
exposures  involve,  at  most,  children 
mouthing  the  bait  container  with  little 
or  no  contact  with  the  actual  bait.  In  the 
absence  of  an  applicable  acute  dietary 
endpoint,  and  with  the  vast  majority  of 
incident  data  resulting  in  little  or  no 
health  effects,  no  quantitative 
assessment  of  accidental  exposure  to  the 
internal  contents  of  bait  stations  was 
conducted.  The  gel  product  containing 
hydramethylnon  is  supposed  to  be 
applied  in  dime-sized  portions  in 
locations  inaccessible  to  children. 
Accidental  ingestion  of  gel  from  such 
application  is  considered  unlikely  and 
was  therefore  not  assessed. 

Adult  consumer  exposures  when 
installing  and  removing  bait  stations  are 
expected  to  be  minimal.  Consumer 
exposure  when  applying  the  gel 
compoimd  from  a  syringe  is  considered 


negligible.  Limited  accessibility  (i.e., 
crack,  crevice,  behind  appliances,  in 
crawl  spaces)  of  the  gel  and  granular 
formulations  when  used  by  professional 
applicators  in  the  home  make  it  unlikely 
that  residents  would  be  exposed  to  these 
formulations  indoors.  For  the  proposed 
application  of  granules  to  outdoor 
residential  sites,  dermal  MOEs 
calculated  for  non-occupational 
handlers  were  10,000  or  greater. 

Dermal  postapplication  exposure  from, 
lawns  treated  with  hydramethylnon 
granules  at  the  maximum  application 
rate  of  2.2  lb  product  per  acre  (0.022  lb 
ai/A)  were  estimated  using  standard 
assimiptions,  as  no  chemical-specific 
residue  data  were  available.  For  adults 
and  children  playing  actively  for  two 
hours  on  a  just-treated  lav>ra,  the 
estimated  MOEs  were  41,000  and 
24,000,  respectively.  The  aggregate 
(dermal,  hand-mouth  and  object-mouth) 
MOE  for  a  15  kg  child  playing  on  a  lawn 
was  4,000.  The  MOE  for  incidental 
ingestion  of  3  mg  of  1% 
hydramethylnon  granules  found  on  the 
siuface  of  the  lawn  was  850.  The 
hydramethylnon  granules  are 
formulated  as  small  granules  to  allow 
for  ant  removal,  and  are  therefore  not 
easily  noticed  by  a  child,  and  ingestion 
is  unlikely. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  of  the  FFDCA 
requires  that,  when  considering  whether 
to  establish,  modify,  or  revoke  a 
tolerance,  the  Agency  consider 
"available  information"  concerning  the 
cumulative  effects  of  a  particular 
pesticide's  residues  and  "other 
substances  that  have  a  conunon 
mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
hydramethylnon  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  hydramethylnon 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances..  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  hydramethylnon  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 


D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  Section  408  of  the 
FFDCA  provides  that  EPA  shall  apply 
an  additional  tenfold  margin  of  safety 
for  infants  and  children  in  the  case  of 
threshold  effects  to  accoxmt  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
hiunans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  Agency  has  concluded  that  there  is 
no  concern  for  pre-  and/or  postnatal 
toxicity  resulting  horn  exposure  to 
hydramethylnon. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  hydramethylnon 
and  exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
Agency  determined  that  no  special 
FQPA  Safety  Factor  is  needed  (Ix)  for 
hydramethylnon.  The  exposure 
databases  (dietary  food,  drinking  water, 
and  residential)  are  complete  and  the 
risk  assessment  for  each  potential 
exposure  scenario  includes  all 
metabolites  and/or  degradates  of 
concern  and  does  not  underestimate  the 
potential  risk  for  infants  and  children. 


E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  toted  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposin-e  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consmnption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2  liter 
(L)/70  kg  (adult  male),  2L/60  kg  (adult 
female),  and  lL/10  kg  (child).  Default 
body  weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 


DWLOCs.  Generally,  a  DWLOC  is 
calcidated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groundwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposiue  for  which  EPA  has  reliable 
data)  would  not  result  in  imacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  imit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  hydramethylnon 
will  occupy  <1  %  of  the  aPAD  for 
females  13  years  and  older.  In  addition, 
there  is  potential  for  acute  dietary 
exposure  to  hydramethylnon  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  hydramethylnon. 


Population  Subgroup 

aPAD  (mg/ 

kg) 

%  aPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

GrourKJ 

Water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

Females  (13-49  years  old) 

0.05 

<1 

76.09 

0.035 

1,500 

2.  Chronic  risk.  Using  the  exposing 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  hydramethylnon  from 
food  will  utilize  <1%  of  the  cPAD  for 
the  U.S.  population,  and  <1%  (0.02%) 


of  the  cPAD  for  children  1-2  years  old. 
Based  on  the  use  pattern,  chronic 
residential  exposure  to  residues  of 
hydramethylnon  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposing  to  hydramethylnon  in 


drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposing 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  4: 


TABLE  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  hydramethylnon 


Population  Subgroup 

cPADmg/ 
kg/day 

Chronic 
Food  Expo- 
sure (mg/kg/ 
day) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chrome 

DWLOC 

(ppb) 

U.S.  Population 

0.017 

0.000005 

1.45 

0.035 

600 

All  infants  (<1  year  old) 

0.017 

0.000012 

1.45 

0.035 

170 

Children  (1-2  years  old) 

0.017 

0.000026 

1.45 

0.035 

170 

Children  (3-5  years  old) 

0.017 

0.000016 

1.45 

0.035 

170 
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Table  4 


Children  ( >-12  years  old) 


Youth  (13 -19  years  old) 


Adults  (2G  -49  years  okj) 


-Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  hydramethylnon— Continued 


Population  Sut>grDup 


Feniales  ( 13-49  years  old) 


Adults  (50  )■  years  old) 


cPAD  mg/ 
kg/day 


0.017 


0.017 


0.017 


0.017 


0.017 


Chronic 
Food  Expo- 
sure (mg/kg/ 
day) 


0.000008 


0.000002 


0000003 


0.000004 


0.000002 


Surface 

Water  EEC 

(PPb) 


1.45 


1.45 


1.45 


1.45 


1.45 


Ground 

Water  EEC 

(Ppb) 


0.035 


0.035 


0.035 


0.035 


0.035 


Chronic 

DWLOC 

(ppb) 


170 


170 


600 


510 


600 


3.  Shor^term  risk.  Short-term 
aggregate  i  exposure  takes  into  account 
residentia  exposure  plus  chronic 
exposvue  I  o  food  and  water  (considered 
to  be  a  bac  kground  exposure  level). 
Hydramet  lylnon  is  ciurently  registered 
for  use  tha  t  could  result  in  short-term 
residentia  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  tthronic  food  and  water  and 
short-term  exposiues  for 
hydrametl  ylnon. 

Using  th  e  exposure  assumptions 
described  n  this  unit  for  short-term 


US  Populati  HI 


ChikJref)  1-1  years  old 


exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  exposures 
for  both  adults  (MOE  =  8,000;  handler 
and  post-application)  and  children 
(MOE  =  680;  post-application). 
Therefore,  the  tiu^-treatment  exposure 
estimates  were  aggregated  with  the 
chronic  dietary  (food)  to  provide  a 
worst-case  estimate  of  short-term 
aggregate  risk  for  the  U.S.  population 
and  children  1-2  years  old  (the  child 
population  subgroup  with  the  highest 
estimated  average  (chronic)  dietary  food 


exposure).  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 
aggregate  exposure  to  food  and 
residential  uses.  In  addition,  short-term 
DWLOCs  were  calculated  and  compared 
to  the  EECs  for  chronic  exposiu^  of 
hydramethylnon  in  groimd  and  surface 
water.  After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  the  following  Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Hydramethylnon 


Population  Sut)group 


Aggregate 
MOE  (Food 
+  Residen- 
tial) 


7,700 


3,300 


Aggregate 

Level  of 

Concern 

(LOC) 


100 


100 


Surface 

Water  EEC 

(ppb) 


76.09 


76.09 


Ground 

Water  EEC 

(ppb) 


0.035 


0.035 


Short-Term 

DWLOC 

(ppb) 


580 


165 


4.  Inten^ediate-tenn  risk. 
Intermediajte-term  aggregate  exposure 
takes  into  i  ccount  residential  exposure 
plus  chron  ic  exposure  to  food  and  water 
(considerei  1  to  be  a  background 
exposure  Iisvel).  Though  residential 
exposure  c  auld  occur  with  the  use  of 
hydramethylnon,  an  intermediate-term 
aggregate  r  sk  assessment  was  not 
performed  because  it  is  based  on  the 
same  toxic  endpoint  and  dose  as  the 
short-term,  and  the  higher  exposure 
used  in  the  short-term  assessment 
represents  i  worse  case. 

5.  Aggre^  ate  cancer  risk  for  U.S. 
population  A  separate  cancer  aggregate 
risk  assessfient  was  not  performed 
because  th*  Reference  Dose  approach 
was  recomi  nended  for  quantification  of 
himian  risl .  Cancer  risks  are  adequately 
addressed  by  the  chronic  aggregate  and 
assessment  which  used  the  chronic 
reference  djose  (cRfD). 

6.  Detennination  of  safety.  Based  on 
these  risk  ajssessments,  EPA  concludes 
that  there  i$  a  reasonable  certainty  that 


no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
hydramethylnon  residues. 

IV.  Other  Considerations  ^ 

A.  Analytical  Enforcement  Methodology 

The  method  presented  by  BASF 
Corporation  and  designated  M  2458,  is 
the  predecessor  to  method  M  2458.01 
for  which  BASF  Corporation  has 
submitted  as  an  independent  method 
validation.  The  updated  method 
corrects  some  typographical  errors  and 
clarifies  some  of  the  fractionation  steps. 
Adequate  enforcement  methodology 
(example — gas  chromatography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Chief,  Analytical 
Chemistry  Branch,  Environmental 
Science  Center,  701  Mapes  Rd.,  Ft. 
Meade,  MD  20755-5350;  telephone 
nimiber:  (410)  305-2905;  e-mail  address: 
residuemethods@epa.gov. 


B.  International  Residue  Limits 

No  maximum  residue  limits  for 
hydramethylnon  in/on  pineapple  have 
been  established  or  proposed  by  Codex, 
Canada,  or  Mexico  for  any  agricidtural 
commodity;  therefore,  no  compatibility 
concerns  exist  with  respect  to  U.S. 
tolerances. 

C.  Conditions 

The  follovnng  studies  are  required  to 
further  characterize  the  environmental 
effects  of  hydramethylnon:  Estuarine/ 
marine  fish  LC50  (72-1),  Estuaone/ 
marine  invertebrate  EC50  (72-2),  and 
Sediment  Toxicity  Testing  (Harmonized 
guidelines  850.1735  and  850.1740).  In 
addition,  the  following  studies  are 
required  for  any  future  expansion  of 
hydramethylnon  uses:  Aquatic 
Photodegradation  (161-2),  Aerobic 
Aquatic  Metabolism  (162-4),  and 
Terrestrial  Field  Dissipation  (164-1). 
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D.  Recommendation  for  Tolerances 

The  residue  chemistry  and 
toxicological  databases  support  the 
requested  tolerance  of  0.05  ppm  for 
hydramethylnon  on  pineapple.  The 
Agency  has  also  previously 
recommended  that  the  grass  (pasture 
and  rangeland)  tolerance  be  increased  to 
2.0  ppm  and  the  grass  hay  (pasture  and 
rangeland)  tolerance  be  increased  to  0.1 
ppm  (Hydramethylnon  RED,  EPA  738- 
R-98-023,  12/98). 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  hydramethylnon,  in  or  on 
pineapple  at  0.05  ppm.,  and  revised  for 
grass  (pasture  and  rangeland)  at  2.0 
ppm,  and  grass  hay  (pasture  and 
rangeland)  at  0.1  ppm  respectively. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
aiTiended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA,  EPA  will  continue 
to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  of  the  FFDCA 
provides  essentially  the  same  process 
for  persons  to  "object"  to  a  regulation 
for  an  exemption  from  the  requirement 
of  a  tolerance  issued  by  EPA  imder  new 
section  408(d)  of  FFDCA,  as  was 
provided  in  the  old  sections  408  and 
409  of  the  FFDCA.  However,  the  period 
for  filing  objections  is  now  60  days, 
rather  than  30  days. 

A.  What  Do  I  Need  To  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regidation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensiu^  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2003-0251  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  14,  2003. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
groimds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 


on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  conteiin  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  You  may  also  deliver 
your  request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.l04,  Crystal  Mall  #2,  1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the'fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

If  you  woidd  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington,  DC  20460- 
0001. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 


inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.I.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2003-0251,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resoiuces  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Permsylvania  Ave.,  NW., 
Washington,  DC  20460-0001.  In  person 
or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.I.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  youi  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  yoiu' 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  wnll  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Statutory  and  Executive  Order 
Reviews 

This  final  rule  establishes  a  tolerance 
under  section  408(d)  of  the  FFDCA  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
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Reform  A(  t  of  1995  lUMRA)  (Public 
Law  KM-' ).  Nor  does  it  require  any 
special  coiisiderations  under  Executive 
Order  128'  >8.  entitled  Federal  Actions  to 
Address  E  ivironmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  QMB  review  or  any  Agency 
action  unqer  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmt  ntal  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  actioi  i  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  th(j  National  Technology 
Transfer  a^d  Advancement  Act  of  1995 
(NTTAA),  public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  end  exemptions  that  are 
establisheq  on  the  basis  of  a  petition 
under  section  408(d)  of  the  FFDCA. 
such  as  the  tolerance  in  this  final  rule, 
do  not  reqi  ire  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  tie  Agency  has  determined 
that  this  action  will  not  have  a 
substantial! direct  ^^^^  °^  States,  on  the 
relationship  between  the  national 
govemmeri  and  the  States,  or  on  the 
distributioa  of  power  and 
responsibilities  among  the  various 
levels  of  gop/emment.  as  specified  in 
Executive  Order  13132.  entided 
Federa7isml(64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federajhsm  implications."  "Policies 
that  have  fejderalism  implications"  is 
le  Executive  order  to 
ilations  that  have 
direct  effects  on  the  States, 
^onship  between  the  national 
and  the  States,  or  on  the 
of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  jfood  handlers  and  food 

States.  This  action  does  not 
Btionships  or  distribution  of 
^esponsibihties  established 
by  Congresi  in  the  preemption 
provisions  ti  section  408(n)(4)  of  the 
FFDCA.  Foi  these  same  reasons,  the 
Agency  has  determined  that  this  rule 
does  not  have  any  "tribal  implications" 
as  described  in  Executive  Order  13175, 
entitled  Coi  \sultation  and  Coordination 
Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  1317$,  requires  EPA  to  develop 


defined  in 
include  i 
"substantia 
on  the  relat 
government 
distributioE 


retailers,  nc 
alter  the  relj 
power  and  i 


an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regxilatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tril)es,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vni.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  31,2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

m  Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— AMENDED 

■  1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

■  2.  Section  180.395  is  amended  by 
adding  alphabetically  the  commodity 
"pineapple"  to  the  table  in  paragraph  (a) 
to  read  as  follows: 


§  1 80.395    Hydramettiytnon ;  tolerances  for 
residues. 

(a)  *     *     * 


Commodity 


Parts  per  mil- 
lion 


Pineapple 


0.05 


***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-200J-0134;  FRL-7320-5] 

Diailyl  Sulfides;  Exemption  from  the 
Requirement  of  a  Tolerance; 
Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACHON:  Final  rule;  correction. 

SUMMARY:  EPA  issued  a  final  rule  in  the 
Federal  Register  of  July  9,  2003, 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  diailyl  sulfides  (DADs)  in/or  garlic, 
leeks,  onions,  and  shallots.  This 
document  corrects  a  typographical  error 
in  the  preamble  that  appeared  in  that 
dociunent. 

DATES:  This  document  is  effective  on 
August  13.  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Driss  Benmhend,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9525;  e-mail  address: 
benmhend@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

The  Agency  included  in  the  final  rule 
a  list  of  those  who  may  be  potentially 
affected  by  this  action.  If  you  have 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0134.  The  official  public 


docket  consists  of  the  docmnents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Corffidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 
Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  dociunent 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA'« 
electronic  public  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate,  docket  ID 
number. 

n.  What  Does  This  Correction  Do? 

In  the  Federal  Register  of  July  9,  2003 
(68  FR  40803)  {FRL-7303-6),  EPA 
published  a  final  rule  establishing  an 
exemption  bom  the  requirement  of  a 
tolerance  for  residues  of  diailyl  sulfides 
(DADs)  in/or  garlic,  leeks,  onions,  and 
shallots.  This  document  corrects  a 
typographical  error  that  appeared  in  that 
document;  the  word  pentasulfide 
should  have  appeared  as  tetrasulfide. 
The  document  is  corrected  as  follows: 

On  page  40804,  second  column,  under 
Unit  IV.,  the  second  paragraph,  the  first 
sentence  is  corrected  to  read  as  follows: 
"DADs  are  a  composition  of  diailyl 
sulfides  that  includes  diailyl 
monosulfide,  diailyl  disulfide,  diailyl 
trisulfide,  and  diailyl  tetrasulfide." 

m.  why  Is  This  Correction  Issued  as  a 
Final  Rule? 

Section  553  of  the  Administrative 
Procedure  Act  (APA),  5  U.S.C. 
553{b)(B),  provides  that,  when  an 
Agency  for  good  cause  finds  that  notice 
£md  public  procediue  are  impracticable, 
luuiecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  final 
rule  without  providing  notice  and  an 
opportunity  for  public  comment.  EPA 


has  determined  that  there  is  good  cause 
for  making  today's  action  final  without 
prior  proposal  and  opportunity  for 
comment,  because  EPA  is  merely 
correcting  a  typographical  error.  EPA 
finds  that  this  constitutes  good  tfause 
imder  5  U.S.C.  553{b)(B). 

IV.  Do  Any  of  the  Statutory  and 
Executive  Order  Reviews  Apply  to  This 
Action? 

This  final  rule  corrects  a 
typographical  error  in  the  preamble  of  a 
previously  published  final  rule,  and  it 
does  not  otherwise  impose  or  amend 
any  requirements.  As  such,  the  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  a  correction  is  not  a 
"significant  regulator^'  action"  subject  to 
review  by  OMB  under  Executive  Order 
12866,  entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4, 1993). 
Nor  does  this  final  rule  contain  any 
information  collection  requirements  that 
require  review  and  approval  by  OMB 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (PRA)  (44  U.S.C.  3501  et 
seq.).  Since  the  Agency  has  made  a 
"good  cause"  finding  that  this  action  is 
not  subject  to  notice-and-comment 
requirements  imder  the  APA  or  any 
other  statute  (see  Unit  ID.),  this  action 
is  not  subject  to  provisions  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  or  to  sections  202 
and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  In  addition,  this  action 
does  not  significanUy  or  uniquely  affect 
small  governments  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  This  final  rule  will  not 
have  substantial  direct  effects  on  the 
States  or  on  one  or  more  Indian  tribes, 
on  the  relationship  between  the  national 
government  and  the  States  or  one  or 
more  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  or  between  the 
Federal  government  and  Indian  tribes. 
As  such,  this  action  does  not  have  any 
"federalism  implications"  as  described 
in  Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999),  or  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Since  this 
direct  final  rule  is  not  a  "significant 
regulatory  action"  as  defined  by 
Executive  Order  12866,  it  does  not 
require  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entided  Protection  of  Children  from 


Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997),  and 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  This  action  does  not  involve 
any  technical  standards  that  require  the 
Agency's  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  This  action 
will  not  result  in  environmental  justice 
related  issues  and  does  not,  therefore, 
require  special  consideration  under 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16,  1994)  or  Executive  Order 
12630,  entitled  Governmental  Actions 
and  Interference  with  Constitutionally 
Protected  Property  Rights  (53  FR  8859, 
March  15,  1988).  In  issuing  this  final 
rule,  EPA  has  taken  the  necessary  steps 
to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct,  as  required  by  section 
3  of  Executive  Order  12988,  entided 
Civil  Justice  Reform  (61  FR  4729, 
February  7,  1996). 

V.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procediue, 
Agricultiual  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  1,  2003. 
Janet  L.  Andersen, 
Director,  Biopesticides  and  Pollution . 
Prevention  Division. 

[FR  Doc.  03-20530  Filed  8-12-03;  8:45  am) 
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ENVIRONNENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7542-r] 

National  0)1  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 


AGENCY:  En|vironmental  Protection 

Agency. 

ACTION:  Dirfect 

deletion  of  ^le 

(USDOE) 

National  Pitorities 


final  notice  of  partial 
Monticello  Mill  Tailings 
Sjiperfund  Site  from  the 
List. 


The: 


SUMIMARY 

Agency 
direct  final 
the  Monticello 
Superfund 
Monticello, 
Priorities 

The  NPL 
section  105 
Environmeital 


(EPA) 


L  St 


cf 


EPi^ 


ha/e 


thit 


du  ing  I 


Compensation 

(CERCLA) 

appendix  B 

is  the  Natiohal 

Substances 

(NCP).This 

deletion  is 

because 

appropriate 

CERCLA 

therefore 

pursuant  to 

The  State  ol 

Department 

(UDEQ).  concurs 

partial  deletion 

provided 

received 

period. 

Partial  de 
provided  foi 
Rule  (Nover  iber 
EPA  to  delete 
provided 
This  partial 
portion  of 
Operable 
Groimd-Waier 
Properties, 
n  of  the  Site , 
and  Ground 
Properties 
properties 
properties  Were 
from  the  MP 
contaminants 
materials  in 
been  removed 
human  healih 
because  no 
nonradiolo] 
present  in 


Environmental  Protection 
Region  8,  is  publishing  a 
notice  of  partial  deletion  of 
""    Mill  Tailings  (USDOE) 
5ite  (the  Site),  located  in 
Utah,  from  the  National 

(NPL). 
promulgated  pursuant  to 
of  the  Comprehensive 
Response, 
and  Liability  Act 
1980,  as  amended,  is 
of  40  CFR  part  300,  which 

Oil  and  Hazardous 
'ollution  Contingency  Plan 
direct  final  notice  of  partial 
I  eing  published  by  EPA 
has  determined  that  all 
response  actions  under 
been  completed  and, 
fi  rther  remedial  action 
CERCLA  is  not  appropriate. 
Utah,  through  the  Utah 
of  Environmental  Quality 
with  the  decision  for 
of  the  Site  from  the  NPL 
no  adverse  comments  are 
the  public  comment 


etion  of  an  NPL  site  is 
under  the  Partial  Deletion 
1,  1995),  which  allows 
portions  of  NPL  sites 
deletion  criteria  are  met. 
deletion  pertains  to  a 
Site  designated  as  the 
(OU)  n  Non-Surface  and 
Impacted  Peripheral 
\|^hich  are  located  within  OU 
The  OU  II  Non-Surface 
Water  Impacted  Peripheral 
22  of  the  34  total 
comprise  OU  II.  These  22 
selected  for  deletion 
'  ^  because  the  primary 

of  concern,  radioactive 
soils  and  sediment,  have 
to  levels  protective  of 
and  the  environment,  and 
I  adiological  or 

contamination  is 
water  or  groimd  water 


thit 


^tle 
Uiit 


ae 
tliat 


g  cal  I 
si  irface 


located  on  these  properties.  The 
remainder  of  the  Site,  which  includes 
OU  I,  the  12  other  properties  within  OU 
II,  and  contaminated  siuface  water  and/ 
or  ground  water  located  on  OUs  I  and 
II  (designated  as  OU  III),  will  remain  on 
the  NPL.  Radioactive  materials  in  soils 
and  sediment  have  been  removed  from 
OU  I  and  the  12  other  properties  within 
OU  11;  however,  radiological 
contamination  and  other 
nonradiological  contaminants  of 
concern,  such  as  arsenic,  selenium,  emd 
vanadium,  persist  in  the  surface  water 
and/ or  ground  water  in  these  areas. 
DATES:  This  direct  final  partial  deletion 
will  be  effective  October  14,  2003, 
unless  EPA  receives  adverse  coimnents 
by  September  12,  2003.  If  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  partial  deletion  in  the 
Federal  Register  informing  the  public 
that  the  partial  deletion  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed 
to:  Mr.  Paul  Mushovic  (8EPR-F). 
Remedial  Project  Manager,  U.S.  EPA 
Region  8,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466, 
mushovic.pauI@epa.gov,  (303)  312- 
6662  or  1-800-227-8917. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  U.S.  Department  of  Energy- 
Grand  Junction  Office  (DOE-GJO) 
Public  Reading  Room,  2597  B  ^4  Road, 
Grand  Jimction,  Colorado  81503,  (970) 
248-6089,  Monday  through  Friday  7:30 
a.m.  to  4  p.m.;  U.S.  DOE  Repository  Site 
Office,  7031  South  Highway  191, 
Monticello,  Utah  84535,  (435)  587- 
2098,  Monday  through  Friday  8  a.m.  to 
5  p.m.,  or  by  appointment. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  Site  deletion, 
contact  Mr.  Paul  Mushovic  (8EPR-F), 
Remedial  Project  Manager,  U.S.  EPA 
Region  8,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466, 
mushovic.paul@epa.gov,  (303)  312- 
6662  or  1-800-227-8917.  For  other 
general  Site  information,  contact  Mr.  Art 
Kleiruath,  Program  Manager,  U.S.  DOE, 
2597  B  3/4  Road,  Grand  Junction, 
Colorado  81503, 

art.kleinrath@gjo.doe.gov,  (970)  248- 
6037,  or  Mr.  David  Bird,  Project 
Manager,  State  of  Utah  Department  of 
Environmental  Quality,  168  North  1950 
West,  Salt  Lake  City,  Utah  84116,  (801) 
536-4219. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction  * 


n.  NPL  Deletion  Criteria 

in.  Deletion  Procedures 

rv.  Basis  For  Partial  Site  Deletion 

V.  Deletion  Action 

I.  Introduction 

EPA  Region  8  is  publishing  this  direct 
final  notice  of  partial  deletion  of  the 
Monticello  Mill  Tailings  (USDOE) 
Superfund  Site  (the  Site)  from  the  NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  40  CFR 
300.425(e)(3)  of  the  NCP,  sites  deleted 
from  the  NPL  remain  eligible  for 
remedial  actions  if  conditions  at  a 
deleted  site  warrant  such  action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication  of  a 
notice  of  intent  to  partially  delete.  This 
action  will  be  effective  October  14,  2003 
imless  EPA  receives  adverse  comments 
by  September  12,  2003  on  this 
document.  If  adverse  conunents  are 
received  within  the  30-day  public 
comment  period  on  this  document,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  partial  deletion  before  its 
effective  date  and  the  partial  deletion 
will  not  take  effect.  In  such  case,  EPA 
will,  as  appropriate,  prepare  a  response 
to  comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 
notice  of  intent  to  partially  delete  and 
the  comments  already  received.  There 
will  be  no  additional  opportunity  to 
conunent. 

Section  II  of  this  docmnent  explains 
tlje  criteria  for  deleting  or  partially 
deleting  sites  from  the  NPL.  Section  III 
discusses  procedures  that  EPA  is  using 
for  this  action.  Section  IV  discusses  the 
Site  and  demonstrates  how  it  meets  the 
partial  deletion  criteria.  Section  V 
discusses  EPA's  action  to  partially 
delete  the  Site  from  the  NPL  unless 
adverse  comments  are  received  diuing 
the  public  comment  period. 

n.  NPb  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  releases  may  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  Section  300.425(e)  of  the 
NCP  governs  partial  deletions  of 
releases  from  the  NPL  in  the  same 
manner.  In  making  a  determination  to 
delete  or  partially  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
consultation  with  the  State,  whether  any 
of  the  following  criteria  have  been  met: 

Section  300.425(e)(l)(i):  Responsible 
parties  or  other  persons  have 
implemented  all  appropriate  response 
actions  required; 

Section  300.425(e)(l)(ii):  All 
appropriate  Fund-financed  (Hazardous 


Substance  Superfund  Response  Trust 
Fimd)  response  under  CERCLA  has  been 
implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate;  or 

Section  300.425(e)(l)(iii):  The 
remedial  investigation  has  shown  that 
the  release  poses  no  significant  threat  to 
public  health  or  the  environment  and, 
therefore,  the  taking  of  remedial 
measures  is  not  appropriate. 

Even  if  a  site  is  partially  deleted  from 
the  NPL,  where  hazardous  substances, 
pollutants,  or  contaminants  remain  at 
the  deleted  portion  of  the  site  above 
levels  that  allow  for  imlimited  use  and 
unrestricted  exposure,  CERCLA  section 
121(c),  42  U.S.C.  9621(c)  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  site  to  ensure  that  the  action  remains 
protective  of  public  health  and  the 
enviromnent.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  at  a  site  partially 
deleted  from  the  NPL,  the  deleted 
portion  may  be  restored  to  the  NPL 
without  application  of  the  hazard 
ranking  system. 

m.  Deletion  Procedures 

The  following  procediu^s  apply  to  the 
deletion  of  the  OU  II  Non-Surface  and 
Ground-Water  Impacted  Peripheral 
Properties  portion  of  the  Site  from  the 
NPL: 

(1)  The  EPA  consulted  with  the  State 
of  Utah  (UDEQ)  on  the  partial  deletion 
of  the  Site  from  the  NPL  prior  to 
developing  this  direct  final  notice  6f 
partial  deletion. 

(2)  The  State  of  Utah  (UDEQ) 
concmred  with  partial  deletion  of  the 
Site  from  the  NPL  provided  that  no 
adverse  comments  are  received  during 
the  public  comment  period. 

(3)  Concurrently  with  the  publication 
of  this  direct  final  notice  of  partial 
deletion,  a  notice  of  the  availability  of 
the  parallel  notice  of  intent  to  partially 
delete  published  today  in  the  "Proposed 
Rules"  section  of  the  Federal  Register  is 
being  published  in  a  major  local 
newspaper  of  general  circulation  at  or 
near  the  Site  and  is  being  distributed  to 
appropriate  federal,  state,  and  local 
government  officials  and  other 
interested  parties.  The  nevvspaper  notice 
announces  the  30-day  public  comment 
period  concerning  the  notice  of  intent  to 
partially  delete  the  Site  from  the  NPL. 

(4)  The  EPA  placed  copies  of 
documents  supporting  the  partial 
deletion  in  the  Site  information 
repositories  identified  above. 


(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  docmnent,  EPA  wrill 
publish  a  timely  withdrawal  of  this 
direct  final  partial  deletion  before  its 
effective  date  and  will  prepare  a 
response  to  comments  and  continue 
with  the  deletion  process  on  the  basis  of 
the  notice  of  intent  to  partially  delete 
and  the  comments  already  received. 

Deletion  or  partial  deletion  of  a  site 
fitsm  the  NPL  does  not  itseff  create, 
alter,  or  revoke  any  individual's  rights 
or  obligations.  Deletion  or  partial 
deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  fit>m  the  NPL  does  not  preclude 
eligibility  for  futiu^  response  actions, 
should  fut\u«  conditions  warrant  such 
actions.  Section  300.425(e)(3)  of  the 
NCP  governs  partial  deletion  of  a  site 
from  the  NPL  in  the  same  maimer. 

IV.  Basis  For  Partial  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deletion  of  the  OU 
n  Non-Surface  and  Ground- Water 
Impacted  Peripheral  Properties  portion 
of  the  Site  from  the  NPL: 

Site  Location 

The  Site  is  located  in  and  adjacent  to 
(primarily  southeast)  the  City  of 
Monticello  (City),  San  Juan  Coimty, 
Utah.  The  Site  consists  of  36  private  and 
public  properties  covering 
approximately  two  square  miles.  The 
Site  is  divided  into  OU  I  (the  former 
Millsite  and  repository  south  of  the 
Millsite),  OU  II  (properties  neAr  the 
former  Millsite,  referred  to  as  peripheral 
properties,  primarily  conteiminated  with 
windbiowra  tailings,  and  properties  with 
contaminated  sediment  from 
Montezuma  Creek),  and  OU  III  (siuface 
water  and/or  ground  water 
contamination).  The  partial  deletion 
area  of  the  Site,  designated  as  the  OU  II 
Non-Surface  and  Ground-Water 
Impacted  Peripheral  Properties,  covers 
approximately  one  square  mile  within 
OU  n.  The  OU  II  Non-Surface  and 
Ground- Water  Impacted  Peripheral 
Properties  are  22  of  the  34  total 
properties  that  comprise  OU  11.  These  22 
properties  are  primarily  vacant  land, 
with  portions  of  some  properties  being 
used  for  agricidtural  piuposes.  The 
following  table  lists  the  22  OU  II  Non- 
Surface  and  Ground- Water  Impacted 
Peripheral  Properties  that  comprise  the 
partial  deletion  area. 


MONTICELLO  Mill  Tailings  (USDOE) 
Site  OU  II  Non^Surface  and 
Ground-Water  Impacted  Periph- 
eral Properties 


Property  DOE 
identification  No. 

Property  location 

MP-00105-VL  ... 

Parcel  No.  A,%3?40316000 

San  Juan  County 

Monticello.  Utati 

MP-00178-flS  .. 

Parcel  No.  A33P4C310008 

• 

San  Juan  County 

Monticello.  Utah 

MP-00180-<;S  .. 

Parcel  No.  A33P40313605 

San  Juan  County 

Monticello,  Utah 

MP-0019B-VL  ... 

Parcel  No.  A,3.3?40312409 

San  Juan  County 

Monticello,  Utah 

MP-00211-VL  ... 

Parcel  No.  A,3.3?30367200 

San  Juan  County 

Monticello,  Utah 

MP-00845-VL  ... 

Parcel  No.  A.^3P40313604 

San  Juan  County 

Monticello,  Utah 

MP-00886-VL  ... 

Parcel  No.  A33230369007 

San  Juan  County 

Monticello,  Utah 

MP-00e87-VL  ... 

Parcel  No.  A33230369000 

San  Juan  County 

Monticello,  Utah 

MP-00886-VL  ... 

Parcel  No.  A33230369006 

San  Juan  County 

MonticeHo.  Utah 

MP-00947-VL    .. 

Parcel  No.  33S24E317201 

San  Juan  County 

Monticello,  Utah 

MP-00948-VL  ... 

Parcel  No.  A33240310013 

San  Juan  County 

Monticello,  Utah 

MP-00949-RS  .. 

Parcel  No.  A33240310014 

San  Juan  County 

Monticello.  Utah 

MP-0095O-VL  ... 

Parcel  No  A33240310015 

San  Juan  County 

Monticello,  Utah 

MP-00963-OT  .. 

Parcel  No.  A33240314200 

San  Juan  County 

Monticello,  Utah 

MP-00964-VL  ... 

Parcel  No.  A.^3?40312408 

San  Juan  County 

Monticello,  Utah 

MP-00988-VL  ... 

Parcel  No.  33S24E325400 

San  Juan  County 

Monticello.  Utah 

MP-01040-VL 

Parcel  No.  34S24E061200 

(Nortti  Portion). 

San  Juan  County 

Monticello,  Utah 

MP-01041-VL  ... 

Parcel  No.  34S24E060600 

San  Juan  County 

Monticello,  Utah 

MP-01042-VL  ... 

Parcel  No.  34S24E060000 

San  Juan  County 

Monticello,  Utah 

MP-01081-VL  ... 

Parcel  No.  34S24En5?400 

San  Juan  County 

MonticeHo,  Utah 

MP-01083-MR  .. 

Parcel  No.  A3323031 7203 

San  Juan  County 

Monticello.  Utah 

MP-01102-VL  ... 

Parcel  No  A33240313610 

San  Juan  County 

Monticello,  Utah 
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Data  Package  that 
latitudinal/longitudinal 
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with  tailings,  such  as  arsenic,  selenium, 
and  vanadium. 

In  1961,  the  four  tailings  piles  were 
stabilized  and  covered  with 
uncontaminated  rock  and  dirt  to 
minimize  the  spread  of  contamination. 
Millsite  buildings  and  equipment  also 
were  dismantled,  some  of  which  were 
buried  on  the  Millsite.  In  1974-1975. 
additional  contouring  of  the  Millsite 
and  demolition  of  the  mill  foundations 
were  undertaken  to  reduce  exposure 
levels.  In  1980,  the  Monticello  Millsite 
was  accepted  into  the  U.S.  Department 
of  Energy's  Surplus  Facilities 
Management  Program  (SFMP),  which 
was  established  for  caretaking  and 
decommissioning  of  inactive 
government  facilities  that  still  had 
radiological  contamination.  Also  in 
1980,  the  U.S.  Department  of  Energy- 
Grand  Junction  Office  (DOE-GJO) 
established  the  Monticello  Remedial 
Action  Project  (MRAP)  to  isolate 
tailings-related  sources  and  thereby 
prevent  them  from  causing  harm  to 
human  health  or  the  environment. 

Two  separate  NPL  sites  were 
established  in  the  Monticello  area 
because  of  the  spread  of  radioactive  mill 
tailings.  On  June  10,  1986,  the 
Monticello  Vicinity  Properties  (MVPs), 
which  eventually  totalled  424  private 
and  commercial  properties  in  the  City, 
were  established  as  the  first  NPL  site, 
designated  as  the  Monticello 
Radioactive  Contaminated  Properties 
(51  FR  21054  (June  10.  1986)).  Mill 
tailings  removed  from  the  Monticello 
Radioactive  Contaminated  Properties 
Site  were  stockpiled  temporarily  at  the 
Millsite  pending  final  disposal  in  the 
repository  south  of  the  Millsite.  Once 
removal  of  tailings-related 
contamination  in  accordance  with 
project  cleanup  standards  was 
completed,  the  Monticello  Radioactive 
Contaminated  Properties  Site  was  fully 
deleted  from  the  NPL  on  February  28, 
2000  (64  FR  73423  (December  30. 
1999)). 

The  Monticello  Mill  Tailings 
(USDOE)  Superfund  Site  (the  Site)  was 
the  other  NPL  site  established  in  the 
Monticello  area.  In  December  1988, 
EPA,  UDEQ,  and  DOE  entered  into  a 
Federal  Facility  Agreement  (FFA), 
pursuant  to  section  120  of  GERCLA.  42 
U.S.G.  9620,  to  facilitate  remediation  of 
the  Site.  The  FFA  established  that  the 
DOE  was  a  responsible  party  (RP)  and 
the  lead  agency  for  remediation  at  the 
Site.  The  DOE-GJO  was  tasked  with 
providing  principal  staff  and  resources 
to  plan  and  implement  response  actions 
at  the  Site.  The  EPA  was  identified  as 
the  lead  regulatory  agency  with  ultimate 
responsibility  and  authority  for 
oversight  of  activities  performed  by 


DOE-GJO,  but  it  was  to  share  its 
decision  making  with  UDEQ.  In  Jime 
1989,  prior  to  the  Site  being  placed  on 
the  NPL.  remedial  action  was  initiated 
at  the  Site  at  one  of  the  22  OU  II  Non- 
Surface  and  Ground-Water  Impacted 
Peripheral  Properties.  The  EPA  placed 
the  Site  on  the  NPL  on  November  21. 
1989  (54  FR  48184  (November  21. 
1989)).  Removal  of  tailings-related 
contamination  in  accordance  with 
project  cleanup  standards  was 
completed  at  the  last  of  the  OU  II  Non- 
Surface  and  Ground-Water  Impacted 
Peripheral  Properties  in  January  2000. 
The  EPA.  UDEQ,  and  DOE-GJO  agreed 
on  March  28.  2000.  that  deletion  of  the 
Site  from  the  NPL  would  be 
accomplished  with  partial  deletions. 
Deletion  of  the  OU  II  Non-Surface  and 
Ground-Water  Impacted  Peripheral 
Properties  from  the  NPL  was  deemed 
appropriate  because  radioactive 
materials  in  soils  and  sediment  had 
been  removed  to  levels  protective  of 
human  health  and  the  environment  and 
because  no  radiological  or 
nonradiological  contamination  was 
present  in  surface  water  or  ground  water 
located  on  these  properties. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

The  RI/FS  for  the  Site  was  completed 
in  January  1990.  The  RI  determined  that 
Millsite  operations  had  resulted  in  the 
spread  of  tailings-related  contamination 
to  the  soil,  surface  water,  ground  water, 
and  air.  Most  soils  on  the  Millsite  (OU 
I)  were  foimd  to  be  contaminated  with 
tailings  and  ore.  some  to  a  depth  of  18 
feet.  Soils  contaminated  with  tailings 
and  ore  were  also  identified  on  at  least 
200  acres  of  the  peripheral  properties 
(OU  II)  located  adjacent  to  the  Millsite. 
Tailings-contaminated  sediments  (OU 
II),  transported  off  the  Millsite  by 
Montezuma  Creek,  were  found 
approximately  three  miles  down- 
gradient  from  the  Millsite  boundary. 
Radiologiccd  contamination  was  also 
detected  in  surface  water  (OU  III) 
(Montezuma  Greek)  approximately  three 
miles  down-gradient  from  the  Millsite 
boundary.  Radiological  contamination 
and  other  nonradiological  contaminants 
of  concern,  such  as  molybdenum, 
selenium,  and  vanadium,  were  detected 
in  ground  water  (OU  III)  beneath  the 
Millsite  and  beneath  properties  located 
approximately  4,600  feet  down-gradient 
from  the  Millsite  boundary.  Air  at  all 
locations  sampled  within  the  Millsite 
boundary  was  found  to  be  contaminated 
with  radon  gas. 

Besides  cnaracterizing  the  extent  of 
contamination  on  the  Site,  analytical 
data  collected  for  the  RI  were  used  to 
perform  human  health  risk  assessments. 


These  assessments  addressed  the  health 
risks  posed  by  both  the  radiological  and 
nonradiological  contaminants 
associated  with  tailings.  The  primary 
tailings-related  radiological 
contaminants  of  concern  were  gamma 
radiation  and  radon  gas.  The  highest 
risk  tailings-related  nonradiological 
contaminants  of  concern  included 
arsenic,  copper,  lead,  molybdenum, 
selenium,  uranium,  vanadium,  and  zinc. 

The  FS  evaluated  alternatives  for 
remediation  of  the  Site  for  each  of  OUs 
I,  II,  and  in.  The  analytical  data 
collected  for  the  RI  were  used  in  the 
development  and  evaluation  of  these 
alternatives.  The  remedial  alternatives 
evaluated  for  OUs  I  and  II  ranged  from 
no  action  to  removal  of  tailings 
contamination  to  a  licensed  off-site 
facility.  The  remedial  alternatives 
evaluated  for  OU  III  ranged  from  no 
action  to  active  ground  and  surface 
water  collection,  treatment,  and 
discharge. 

Record  of  Decision  Findings 

A  Record  of  Decision  (ROD)  for  the 
Site  was  signed  by  UDEQ  and  EPA  on 
August  21  and  22.  1990,  respectively. 
The  ROD  identified  the  selected  remedy 
for  remediation  of  OUs  I  and  II.  Because 
the  selected  remedy  for  remediation  of 
OU  III  was  dependent  on  the 
implementation  of  the  selected  remedy 
for  OUs  I  and  11  and  its  effect  on  ground 
and  surface  water  contamination,  it  was 
determined  that  a  separate  ROD  would 
be  issued  for  OU  III  at  a  later  date.  A 
ROD  for  an  Interim  Remedial  Action  at 
OU  III  was  signed  by  EPA  and  UDEQ  in 
September  1998.  The  interim  selected 
remedy  was  to  allow  for  passive 
treatment  of  contaminated  ground  water 
through  natural  flushing  and  to 
implement  institutional  controls  that 
would  hmit  access  to  ground  water 
pending  the  collection  of  sufficient  data 
to  develop  a  final  OU  III  ROD. 
Contamination  in  surface  water  was 
expected  to  diminish  as  a  result  of  the 
removal  of  the  source  (tailings 
contamination)  from  OUs  I  and  II  and 
natural  flushing  of  the  ground  water. 

The  selected  remedy  for  remediation 
of  OUs  I  and  II  of  the  Site,  including  the 
OU  II  Non-Surface  and  Ground-Water 
Impacted  Peripheral  Properties,  was  to 
remove  radioactive  materials  to  meet 
specific  cleanup  standards,  modify 
existing  structures  to  isolate  radon 
sources  from  inhabitants,  and  restore 
with  clean  materials.  Cleanup  activities 
required  excavation  and.  in  some  cases, 
demolition  of  structures  and  other 
property  improvements.  All  affected 
structures  and  other  improvements  were 
reconstructed  or  the  owner  was 
compensated  based  on  their  current 


value.  The  selected  remedy  also  allowed 
for  the  implementation  of  supplemental 
standards  and  institutional  controls 
such  that  tailings  contamination 
exceeding  the  cleanup  standards  was 
permitted  to  remain  on  certain 
properties  where  cleanup  would  cause 
excessive  risk  of  injury  to  workers  or  the 
public,  where  cleanup  would  cause 
excessive  environmental  damage,  and/ 
or  where  cleanup  costs  would  be 
excessive  relative  to  the  benefits. 
Excavated  materials  were  disposed  of  in 
a  repository  that  was  built 
approximately  one  mile  south  of  the 
Millsite. 

The  ROD  stipulated  numerous 
applicable  or  relevant  and  appropriate 
requirements  (ARARs)  to  govern 
remedial  actions  on  OUs  I  and  II.  The 
following  ARARs.  used  for  the 
remediation  of  the  OU  II  Non-Surface 
and  Ground-Water  Impacted  Peripheral 
Properties,  established  contaminant- 
specific  limits  for  the  cleanup  of 
radiologically  contaminated  soils  and 
sediments: 

•  40  CFR  part  192— Sets  forth 
contaminant-specific  numerical  cleanup 
standards  for  Ra-226.  radon  decay 
products,  and  gamma  radiation  at  40 
CFR  192.12.  Criteria  for  using 
supplemental  standards  ij  lieu  of  the 
numerical  cleanup  standards  set  forth  at 
40  CFR  192.12  are  provided  at  40  CFR 
192.21. 

•  DOE's  Guidelines  for  Residual 
Radioactive  Material  at  Formerly 
Utilized  Sites  Remedial  Action  Program 
and  Remote  Surplus  Facilities 
Management  Program  Sites  (FUSRAP/ 
SFMP) — Provides  additional  guidelines 
for  cleanup  of  radiological 
contamination  that  exceeds  the 
numerical  standards  of  40  CFR  192.12 
that  is  located  in  an  area  of  a  given  size 
(DOE  "hot  spot"  criteria). 

•  Resource  Conservation  and 
Recovery  Act  (RGRA) — Identified  as  a 
potential  ARAR  with  regard  to  the 
management  of  any  hazardous  wastes 
encountered  during  remediation  that 
were  not  governed  by  the  cleanup 
standards  set  forth  at  40  CFR  part  192. 

•  DOE  Order  5400.5  "Radiation 
Protection  of  the  Pubfic  and 
Environment" — This  was  not  an  ARAR 
identified  in  the  ROD  but  was 
implemented  to  guide  the  cleanup  of 
uranium  materials  on  property  MP- 
0021 1-VL.  one  of  the  OU  n  Non-Surface 
and  Ground-Water  Impacted  Peripheral 
Properties. 

•  EPA  Region  ni  Risk-Based 
Concentration  Table  (First  Quarter 
1995)— This  was  not  an  ARAR 
identified  in  the  ROD  but  was 
implemented  to  guide  the  cleanup  of 
certain  nonradiological  hazardous 


substances  associated  with  uranium 
yellow  cake,  which  was  discovered 
during  the  remediation  of  property  MP- 
0021 1-VL. 

•  State  of  Utah  Underground  Storage 
Tank  Rules — This  was  not  an  ARAR 
identified  in  the  ROD  but  was 
implemented  to  guide  the  excavation 
and  disposal  of  underground  storage 
tanks  and  associated  wastes  that  were 
discovered  during  the  remediation  of 
certain  Site  properties. 

The  ROD  stipulated  that  design 
components  for  the  repository  built 
south  of  the  Millsite  would  be  based  on 
standards  specified  in  40  CFR  192.02. 
the  Uranium  Mill  Tailings  Radiation 
Control  Act  of  1978,  the  Uranium  Mill 
Tailings  Remedial  Action  (UMTRA) 
Program,  and  on  standards  that  would 
enable  the  repository  to  meet  the 
requirements  for  a  RCRA  Subtitle  G 
hazardous  waste  disposal  facility. 

Characterization  of  Risk 

The  RI/FS  identified  gamma  radiation 
and  radon  gas  as  the  primary 
radiological  contaminants  of  concern 
associated  with  uranium  and  vanadium 
mill  tailings.  Health  risk  assessments 
identified  exposure  to  gamma  radiation 
and  inhalation  of  radon  and  radon 
daughters  as  the  two  most  significant 
potential  direct  exposure  pathways  to 
these  radiological  contaminants.  Gamma 
radiation  emanates  from  tailings  and 
delivers  a  radioactive  dose  to  the  entire 
body.  Radon-222  and  daughter 
products,  which  decay  frtim  Ra-226 
contained  in  the  tailings  and  migrate 
into  the  atmosphere,  emit  alpha 
radiation  that  affects  the  limgs  when 
inhaled. 

The  RI/FS  also  identified  the 
following  eight  elements  as  the  highest 
tailings-related  nonradiological 
contaminants  of  concern  due  to  their 
potential  chemical  toxicity:  arsenic, 
copper,  lead,  molybdenum,  selenium, 
uranium,  vanadium,  and  zinc  (uranium 
was  considered  to  be  a  higher  risk  due 
to  chemical  toxicity  rather  than 
radioactivity).  The  RI/FS  health  risk 
assessments  determined  that  the  two 
most  significant  potential  exposure 
pathways  to  these  nonradiological 
contaminants  were  ingestion  of 
contaminated  vegetables  and  ingestion 
of  contaminated  beef.  These  were 
considered  to  be  indirect  exposure 
pathways  resulting  from  contaminated 
surface  water  being  used  to  irrigate 
fields  and  water  livestock,  thereby 
introducing  the  nonradiological 
contaminants  into  the  food  chain.  Direct 
exposures  to  the  nonradiological 
contaminants  through  contact  with 
contaminated  soil,  water,  or  air  were 
determined  to  be  negligible  health  risks. 
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hazardous  substances  was  required.  A 
RAD  report  was  approved  by  DOE-GJO 
and  concurred  with  by  UDEQ.  The  RAD 
report  presented  the  assessment  survey 
results  and  the  design  for  remedial 
action  for  the  property. 

Response  Actions 

Radioactive  materials,  primarily  in 
the  form  of  soil  contaminated  with 
uranium  mill  tailings  and  residues  from 
ore  stockpiles,  were  removed  from  the 
OU  II  Non-Surface  and  Ground- Water 
Impacted  Peripheral  Properties. 
Remedial  activities  consisted  of  the 
following: 

•  Excavation  of  contaminated 
material  from  the  OU  II  Non-Surface 
and  Ground- Water  Impacted  Peripheral 
Properties  began  in  June  1989.  All 
contaminated  soil  and  construction 
materials  exceeding  the  cleanup 
standards  specified  in  40  CFR  192.12, 
except  where  supplemental  standards 
were  implemented,  were  excavated  and 
disposed  by  the  DOE-GJO  Remedial 
Action  Contractor  (RAG). 

•  After  removal  of  conteuninated 
material  and  before  backfilling, 
verification  surveys  were  performed  by 
the  DOE-GJO  RAC  to  demonstrate 
compliance  with  the  40  CFR  192.12 
cleanup  standards.  For  the 
supplemental  standards  properties  and 
property  MP-00211-VL,  verification 
surveys  were  performed  to  demonstrate 
compliance  with  property-specific 
cleanup  levels  corresponding  with 
current  land  use  scenarios.  Verification 
surveys  were  completed  on  the  OU  II 
Non-Surface  and  Ground- Water 
Impacted  Peripheral  Properties  by 
January  2000. 

•  Post-construction  monitoring  of 
radon  levels  was  performed,  where 
applicable,  to  verify  compliance  with  40 
CFR  192.12  cleanup  standards. 

•  Backfill  was  placed  in  excavated 
areas  and  properties  were  reconstructed 
to  a  physical  condition  comparable  to 
that  which  existed  before  remedial 
activities. 

•  EPA,  UDEa  and  DOE-GJO 
conducted  numerous  Site  visits 
throughout  the  course  of  remedial 
activities,  including  at  the  OU  II  Non- 
Surface  and  Ground-Water  Impacted 
Peripheral  Properties,  to  observe 
assessment  surveys,  remedial  action, 
verification  sampling,  and  restoration. 

•  Contaminated  material  removed 
bom  the  OU  II  Non-Surface  and 
Ground-Water  Impacted  Peripheral 
Properties  was  disposed  in  a  repository 
built  approximately  one  mile  south  of 
the  former  Millsite.  The  repository,  part 
of  OU  I  of  the  Site,  contains  a  double 
high  density  polyethylene  (HDPE)  liner 
with  a  leak  detection  system,  thereby 


meeting  the  functional  equivalence  of  a 
RCRA  Subtitle  C  hazardous  waste 
disposal  facility.  The  repository  cover  is 
approximately  8.5  feet  thick  and 
includes  a  radon  barrier. 

•  The  DOE-GJO  RAC  prepared  a 
Property  Completion  Report  (PCR)  for 
each  of  the  remediated  OU  11  Non- 
Surface  and  Ground- Water  Impacted 
Peripheral  Properties.  The  PCRs 
document  the  remedial  activities 
performed  for  each  property,  including 
assessment  results,  verification  surveys, 
and  volumes  and  areas  excavated.  EPA 
and  UDEQ  approved  all  PCRs  for  the 
OU  II  Non-Surface  and  Ground-Water 
Impacted  Peripheral  Properties  by 
March  5,  2001. 

•  Advanced  Infrastructure 
Management  Technologies  (AIMTech) 
(formerly  Oak  Ridge  National 
Uboratory  (ORNL)),  the  DOE-GJO 
independent  verification  contractor 
(IVC),  performed  verification  of  field 
surveys  and  measurements,  physical 
sampling,  and  laboratory  analyses  for  10 
percent  of  the  Site  properties.  AIMTech 
performed  100  percent  reviews  for 
DOE-GJO  RAC  documents  that  reported 
remedial  activities  for  the  OU  II  Non- 
Surface  and  Ground- Water  Impacted 
Peripheral  Properties. 

•  The  DOE-GJO  RAC  prepared  a 
Remedial  Action  Report  (RAR)  for  the 
OU  II  Non-Surface  and  Ground-Water 
Impacted  Peripheral  Properties.  The 
RAR  summarizes  the  remedial  actions 
completed  on  the  properties,  the 
performance  standards  used  to  direct 
the  remedial  actions,  the  cost  of  the 
remedial  actions,  and  the  operations 
required  to  preserve  the  effectiveness  of 
the  remedial  actions.  UDEQ  and  EPA 
approved  the  RAR  on  May  18,  2001,  and 
June  4,  2001,  respectively. 

Cleanup  Standards 

Cleanup  standards  associated  with 
radioactive  materials  in  tailings- 
contaminated  soils  and  sediment  were 
the  primary  standards  used  to  define 
acceptable  health  risk  levels  and  to 
guide  remediation  efforts  for  the  OU  II 
Non-Surface  and  Ground-Water 
Impacted  Peripheral  Properties.  No 
radiological  or  nonradiological 
contamination  was  identified  in  surface 
water  or  ground  water  located  on  these 
properties,  therefore  cleanup  standards 
associated  with  these  media  were  not 
applicable.  Gamma  radiation  and  radon 
gas  were  identified  as  the  primary 
tailings-related  radiological 
contaminants  of  concern.  Reduction  of 
gamma  radiation  and  radon  gas 
associated  with  uranium  mill  tailings 
was  achieved  through  the  cleanup  of  Ra- 
226.  The  principal  source  of  radiological 
cleanup  standards  used  for  the 


remediation  of  the  OU  11  Non-Surface 
and  Ground- Water  Impacted  Peripheral 
Properties,  40  CFR  192.12,  specifies  the 
following  maximum  allowable  Ra-226 
concentrations  for  land: 

•  5  picocuries  per  gram  (pCi/g)  above 
background  in  the  first  15  centimeters 
(cm)  of  soil,  averaged  over  100  square 
meters  (m^)  (the  background  Ra-226 
concentration  for  Monticello  is 
approximately  1.0  pCi/g);  and 

•  15  pCi/g  above  background  in  any 
15-cm  interval  more  than  15  cm  below 
the  surface,  averaged  over  100  m^. 

40  CFR  192.12  specifies  the  following 
maximum  allowable  radon 
concentrations  and  ganama  radiation 
levels  for  occupied  or  habitable 
structiires: 

•  Radon  decay-product 
concentrations  (RDCs):  less  than  0.02 
working  level  (WL)  to  the  extent 
practicable,  and  shall  not  exceed  0.03 
WL;and 

•  Gamma  exposure  rates:  a  maximum 
of  20  microroentgens  per  hour  (pJl/h) 
above  background  (the  backgroimd 
gamma  exposure  rate  for  Monticello  is 
approximately  15  |iR/h). 

In  conjunction  with  the  cleanup 
standards  set  forth  at  40  CFR  192.12,  the 
"hot  spot"  criteria  specified  in  the 
DOE's  Guidelines  for  Residual 
Radioactive  Material  at  Formerly 
Utilized  Sites  Remedial  Action  Program 
and  Remote  Surplus  Facilities 
Management  Program  Sites  (FUSRAP/ 
SFMP)  were  considered  for  cleanup 
standards.  The  DOE  hot  spot  criteria 
specify  the  maximum  radionuclide 
concentration  allowable  for  a  deposit  of 
contamination  of  a  given  size  that  is  still 
protective  of  human  health  and  the 
environment. 

Supplemental  standards,  as  provided 
for  in  40  CFR  192.21,  were  implemented 
in  lieu  of  the  40  CFR  192.12  cleanup 
standards  for  the  following  OU  II  Non- 
Surface  and  Ground-Water  Impacted 
Peripheral  Properties.  The  supplemental 
standards  were  developed  on  a  case-by- 
case  basis  and  were  based  on  health  risk 
assessments.  UDEQ  and  EPA  approved 
the  application  for  these  supplemental 
standards  on  June  17, 1999,  and  July  1, 
1999,  respectively: 

•  Supplemental  standards  were 
implemented  for  radiologically 
contaminated  material  located  in  an 
environmentally  sensitive  pinon/juniper 
area  on  property  MP-01041-VL. 
Supplemental  standards  were 
implemented  on  this  property  because 
remedial  action  would  directly  produce 
environmental  harm  that  is  clearly 
excessive  compared  to  the  health 
benefits  (40  CFR  192.21(b)).  and  because 
the  cost  of  remedial  action  would  be 
unreasonably  high  relative  to  the  long- 


term  benefits  and  the  residual 
radioactive  materials  do  not  pose  a  clear 
present  or  future  hazard  (40  CFR 
192.21(c)).  The  supplemental  standards 
permitted'radiological  contamination 
exceeding  the  40  CFR  192.12  cleanup 
standards  to  remain  in  place.  In 
conjimction  with  the  supplemental 
standards,  institutional  controls  were 
implemented  that  will  limit  future 
public  exposure  to  any  remaining 
radiological  contamination.  The 
institutional  controls,  recorded  in  the 
San  Juan  County  Courthouse,  restrict 
ownership  to  a  public  entity,  require  the 
owner  to  manage  the  property  as 
publicly  accessible  open  space,  prohibit 
the  construction  of  habitable  structures, 
limit  land  use  to  day-use  recreation,  and 
prohibit  the  removd  of  soil  from  the 
property.  Institutional  controls  also 
include  fencing  to  direct  traffic  to 
defined  entry  and  exit  points  and  a 
requirement  for  DOE  to  conduct  regular 
inspections  to  ensure  the  selected 
remedy  remains  protective  of  human 
health  and  the  environment. 

•  Supplemental  standards  were 
implemented  for  radiologically 
contaminated  material  associated  with 
city-owned  street  and  utility  rights-of- 
way.  Radiological  contamination 
associated  with  city-owned  street  and 
utility  rights-of-way  was  confirmed  on 
property  MP-00180-CS,  and  may  exist 
within  city-owmed  street  and  utility 
rights-of-way  located  on  other  OU  11 
Non-Surface  and  Groimd- Water 
Impacted  Peripheral  Properties. 
Supplemental  standards  were 
implemented  on  city-owned  street  and 
utility  rights-of-way  because  the  cost  of 
remedial  action  would  be  unreasonably 
high  relative  to  the  long-term  benefits 
and  the  residual  radioactive  material?; 
do  not  pose  a  clear  present  or  future 
hazard  (40  CFR  192.21(c)).  The 
supplemental  standards  permitted 
radiological  contamination  exceeding 
the  40  CFR  192.12  cleanup  standards  to 
remain  in  place.  In  conjunction  with  the 
supplemental  standards,  institutional 
controls  were  implemented  that  will 
limit  future  public  exposure  to  any 
remaining  radiological  contamination. 
The  institutional  controls,  established 
through  a  Cooperative  Agreement 
between  DOE  and  the  City,  require  that 
city-owned  street  and  utility  rights-of- 
way  remain  open  as  public  rights-of- 
way  without  any  structures  or 
encumbrances,  define  the 
responsibilities  of  DOE  and  the  City 
with  regard  to  excavating  these  areas 
and  managing  any  radiological 
contamination  that  is  encountered,  and 
require  DOE  to  conduct  inspections  to 
ensure  the  selected  remedy  remains 


protective  of  human  health  and  the 
environment. 

Property-specific  cleanup  standards 
for  contaminants  in  addition  to  those 
addressed  in  40  CFR  192.12  were 
established  for  one  property,  MP- 
00211-VL.  Cleanup  standards  were 
established  for  thoriiun-230  (Th-230), 
uranium,  and  vanadiimi  for  the  Phase  I 
portion  of  MP-0021 1-VL  because  of  the 
presence  of  iu°anium  yellow  cake.  The 
maximum  allowable  Th-230,  uraniiun, 
and  vemadium  concentrations  for  Phase 
I  of  MP-00211-VL  were: 

•  Th-230:  15  pCi/g  above  background 
in  any  15-cm  interval  of  soil  more  than 
15  cm  below  the  surface,  averaged  over 
100  m2  (derived  from  the  DOE  FUSRAP/ 
SFMP  guidance); 

•  Total  uraniiun:  6,100  milligrams  per 
kilogram  (mg/kg)  (approximately  4,290 
pCi/g)  in  any  15-cm-thick  layer  of  soil, 
averaged  over  100  m^  (derived  from  the 
EPA  Region  III  Risk-Based 
Concentration  Table,  Soil  Ingestion, 
Lidustrial  Setting  (First  Quarter  1995)); 
and 

•  Total  vanadiimi :  14,000  mg/kg  in 
any  15-cm-thick  layer  of  soil,  averaged 
over  100  m^  (derived  from  the  EPA 
Region  III  Risk-Based  Concentration 
Table,  Soil  Ingestion,  Industrial  Setting 
(First  Quarter  1995)). 

Cleanup  standards  were  established 
for  uranium  for  the  Phase  11  portion  of 
MP-0021 1-VL  because  of  the  proximity 
of  this  area  to  the  former  mill  processing 
plant.  The  maximum  allowable  uranium 
concentration  for  Phase  II  of  MP-0021 1- 
VL  was: 

•  Total  uranium:  300  pCi/g  in  any  15- 
cm-thick  layer  of  soil,  averaged  over  100 
m^  (developed  to  meet  the  general 
radiation  protection  standards  specified 
in  DOE  Order  5400.5  "Radiation 
Protection  of  the  Public  and  the 
Environment"). 

The  cleanup  standards  for  these 
additional  contaminants  for  MP-0021 1- 
VL  are  appropriate  for  the  current 
industrial/recreational  land  use  of  this 
property.  In  conjunction  with  these 
additional  cleanup  standards, 
institutional  controls  were  implemented 
that  will  limit  public  exposure  to  any 
remaining  contamination  should  the 
land  use  change  to  residential  in  the 
future.  The  institutional  controls, 
implemented  through  a  zoning 
restriction  (City  Ordinance  No.  2003-2), 
prohibit  the  construction  of  habitable 
structures  on  the  property  unless  certain 
conditions  prescribed  by  the  zoning 
restriction  are  met.  These  conditions 
include  a  requirement  for  DOE  to  survey 
the  excavated  foundation  footprint  of 
any  habitable  structure  being 
constructed  to  check  for  the  presence  of 
uranium.  The  zoning  restriction  also 
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defines  thje  responsibilities  of  DOE  and 
the  City  should  the  noted  contaminants 
be  encountered  on  the  property  in  the 
hiture. 

Cleanua  requirements  specified  in  the 
Utah  Adi^inistrative  Code,  Title  R311, 
"Utah  Underground  Storage  Tcmk 
Rules,"  were  used  for  the  remediation  of 
a  leaking  Jiesel  fuel  undergroimd 
storage  tajik  (UST)  and  associated 
petroleum  -contaminated  soils 
encounter  jd  on  Phase  I  of  MP-0021 1- 
VL.  The  al  tandoned  UST  and  petrolemn- 
contaminc  ted  soils  were  disposed  in  the 
repository  south  of  the  Millsite.  The 
petroleum  contamination  that  remains 
at  MP-OO:  11-VL  in  association  with 
these  rem(  diated  materials  is  at  levels 
that  allow  unlimited  use  or  unrestricted 
exposure. 

In  sumn  lary,  radioactive  materials  in 
tailings-co  ataminated  soils  and 
sediment  <  nd  additional  contaminants 
have  been  removed  from  the  OU  II  Non- 
Surface  an  d  Ground- Water  Impacted 
Peripheral  Properties  to  meet  Uie 
prescribed  cleanup  standards  for  the 
current  lai  d  use.  The  attainment  of 
these  cleaj  lup  standards  signifies  that 
acceptable  health  risk  levels  have  been 
achieved. 

Operation  and  Maintenance 

To  ensui  e  the  long-term  effectiveness 
of  the  selected  remedy,  the  following 
OU  n  Non  Surface  and  Ground-Water 
Impacted  Iferipheral  Properties  where 
supplemer  tal  standards  were 
implement  ed  for  radiological 
contamina  ion  left  in  place  have  been 
included  ii  i  DOE's  Long  Term 
Surveillani  :e  and  Maintenance  (LTSM) 
Program:  property  MP-01041-VL  and 
properties  mch  as  MP-00180-CS  where 
radiologics  1  contamination  remains  in 
association  with  city-owned  street  and 
utility  righ  ;s-of-way.  The  LTSM 
Program  w  11  monitor  these  properties  to 
confirm  thi  it  the  supplemental  standards 
and  the  pre  viously  described 
institutional  controls  are  maintained  to 
limit  future  public  exposure  to  any 
remaining  radiological  contamination. 
In  additioni  the  LTSM  Program  will 
monitor  property  MP-00211-VL  to 
confirm  thi  t  the  appropriate  zoning 
restriction  i  :onditions  are  maintained  to 
limit  expos  ure  to  any  remaining 
contamination.  Monitoring  of  property 
MP-00211+VL  includes  a  procedure  for 
surveying  me  excavated  foundation 
footprint  oi  any  habitable  structine 
being  constructed  for  the  presence  of 
uranium.  I^lo  other  operation  and 
maintenan(  e  is  required  on  the  OU  II 
Non-Surfac  s  and  Groimd- Water 


Impacted  Peripheral  Properties  to 
preserve  the  selected  remedy. 

Five-  Year  Review 

Pursuant  to  CERCLA  section  121(c), 
DOE  must  conduct  statutory  CERCLA 
Five- Year  Reviews  for  the  OU  n  Non- 
Surface  and  Ground-Water  Impacted 
Peripheral  Properties  because 
contamination  remains  at  certain 
properties  above  levels  that  allow 
unlimited  use  or  unrestricted  exposure. 
These  are  the  previously  cited  property 
MP-00211-VL,  supplemental  standards 
property  MP-01041-VL,  and 
supplemental  standards  properties  such 
as  MP-00180-CS  where  radiological 
contamination  remains  in  city-owned 
street  and  utility  rights-of-way.  These 
properties  all  have  land  use  restrictions 
in  place.  CERCLA  Five- Year  Reviews 
ensure  the  selected  remedy  remains, 
effective. 

The  first  CERCLA  Five- Year  Review 
for  the  Site  was  completed  on  February 
13,  1997.  This  CERCLA  Five- Year 
Review,  covering  the  period  bom  1991 
through  1996  when  remediation  was 
ongoing  at  the  Site,  discussed  the  status 
of  remedial  actions  and  noted  that  the 
need  for  supplemental  standards  for 
certain  properties  on  the  Site,  including 
the  OU  II  Non-Surface  and  Ground- 
Water  Impacted  Peripheral  Properties, 
was  being  negotiated  with  EPA  and 
UDEQ.  The  most  recent  CERCLA  Five- 
Year  Review,  completed  in  August 
2002,  evaluated  the  completion  of 
remediation  of  radioactive  materials  in 
soils  and  sediment  for  OUs  I  and  H,  the 
completion  and  capping  of  the 
repository  located  south  of  the  Millsite, 
transferral  of  the  Millsite  to  the  City, 
and  restoration  of  the  Millsite.  The  next 
CERCLA  Five- Year  Review  for  the  Site 
is  scheduled  for  Jime  2007. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  of  the  OU  II  Non-Surface 
and  Ground-Water  Impacted  Peripheral 
Properties  portion  of  the  Site  from  the 
NPL  are  available  to  the  public  in  the 
Site  information  repositories  identified 
above. 

V.  Deletion  Action 

The  EPA  has  determined  that  all 
appropriate  responses  under  CERCLA 
have  been  completed,  and  that  no 
further  response  actions  under  CERCLA, 


other  than  operation  and  maintenance 
and  five-year  reviews,  are  necessary. 
Therefore,  EPA  is  deleting  the  OU  II 
Non-Surface  and  Ground-Water 
Impacted  Peripheral  Properties  portion 
of  the  Site  from  the  NPL.  The  State  of 
Utah  (UDEQ)  concurs  with  the  decision 
to  delete  the  OU  II  Non-Surface  and 
Ground- Water  Impacted  Peripheral 
Properties  portion  of  the  Site  from  the 
NPL  provided  that  no  adverse 
comments  are  received  dining  the 
public  comment  period. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
taking  it  without  prior  publication.  This 
action  will  be  effective  October  14, 
2003,  imless  EPA  receives  adverse 
comments  by  September  12,  2003.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  partial  deletion  before  its 
effective  date  and  the  partial  deletion 
will  not  take  effect.  In  such  case,  EPA 
will  prepare  a  response  to  comments 
and  continue  with  the  deletion  process 
on  the  basis  of  the  notice  of  intent  to 
partially  delete  and  the  comments 
already  received.  There  will  be  no 
additional  opportunity  to  comment. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste,  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 
Water  supply. 

Dated:  July  31,2003. 
Robert  E.  Roberts, 

Regional  Administrator,  Region  8. 

■  For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— {AMENDED] 

■  1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.0.12777.  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

Appendix  B— (Amended] 

■  2.  Table  2  of  appendix  B  to  part  300  is 
amended  by  revising  the  entry  for 
"Monticello  Mill  Tailings  (USDOE)," 
Monticello,  UT  to  read  as  follows: 

Appendix  B  to  Part  300 — National 
Priorities  List 
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Table  2.— Federal  Faciuties  Section 


state 


Site  name 


City/county       Notes  ■ 


UT Monticello  Mill  Tailings  (USDOE)  }-. Monticello 


P  =  Site  with  partial  deietion(s). 
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DEPARTMENIj  OF  AGRICULTURE 
Agricultural  M^irketing  Service 

7  CFR  Parts  91  and  96 

[Docket  Number  ST02-03] 
RIN0581-AC18 

Removal  of  Cottonseed  Chemist 
Licensing  Pro9ram,  Updating  of 
Commodity  Laboratory  and  Office 
Addresses,  and  Adoption  of 
Information  Symbols 


AGENCY 

USDA. 
AcnoN: 

comments. 


;  Agrio  iltural  Marketing  Service, 
Propos  jd  rule  with  request  for 


summary:  The  \gricultural  Marketing 
Service  (AMS)  proposes  to  remove  the 
cottonseed  che  nist  licensing  program 
and  the  related  official  grading  program. 
This  proposed  regulation  would  update 
various  commc  dity  testing  laboratory 
addresses  and  '  vould  adopt  two 
information  sy:  nbols  in  the  form  of 
approved  AMS  shields  to  indicate  that 
products  have  )een  tested  by  AMS. 
DATES:  Comme  its  must  be  received  on 
or  before  September  12,  2003. 
ADDRESSES:  Int  ;rested  persons  are 
invited  to  subn  it  comments  concerning 
this  proposed  i  ule.  The  Agency 
particularly  im  ites  ideas  for  adequate 
funding  so  that  this  67-year-old  USDA 
user  fee  progra  n  may  become 
operational  aga  in  if  the  cottonseed 
products  indus  try  shows  renewed 
interest.  Comjmjents  should  be  sent  in 
triplicate  to  Jarties  V.  Falk,  Docket 
Manager,  USDj  i,  AMS,  Science  and 
Technology,  1^  00  Independence 
Avenue,  SW.,  Loom  3521  South 
Agriculttire  Bu  Iding,  Mail  Stop  0272, 
Washington,  D  :  20250-0272;  telephone 
(202)  690-408« ;  fax  (202)  720-4631,  or 
e-mail:  James.f  Uk@usda.gov  and  should 
refer  to  the  doc  cet  title  and  number 
located  in  the  1  eading  of  this  doctmient. 
Comments  rece  ived  will  be  available  for 
public  inspection  in  Room  3507,  South 
Agriculture  Bu  Iding,  1400 
Independence  Avenue,  SW.,  between 


the  hours  of  10  a.m.  and  4  p.m..  Eastern 
Time,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  V.  Falk,  Docket  Manager,  USDA, 
AMS,  Science  and  Technology,  1400 
Independence  Avenue,  SW.,  Room  3521 
South  Agriculture  Building,  Mail  Stop 
0272,  Washington,  DC  20250-0272; 
telephone  (202)  690-4089;  fax  (202) 
720-4631,  or  e-mail: 
Jaines.falk@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866  and  Executive 
Order  12988 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
piuposes  of  Executive  Order  12866,  and 
therefore,  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB). 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  effect.  This  rule  does  not 
preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  There  are  no  administrative 
procedures  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  this 
rule  or  the  appUcation  of  its  provisions. 

Regulatory  Flexibility  Act 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Administrator  of 
the  Agricultural  Marketing  Service 
(AMS)  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Even  though  an  official  cottonseed 
grading  certificate  has  not  been  issued 
since  June  3,  1999,  there  are  some 
potential  users  available  that  may  use 
the  cottonseed  chemist  licensing 
program  services.  Such  possible  users  of 
program  services  include  35  oil  mills, 
1,400  U.S.  cottonseed  gins,  11  private 
laboratories,  and  exporters.  Many  of 
these  users  are  small  entities  imder  the 
criteria  established  by  the  Small 
Business  Administration  (13  CFR 
121.601). 

USDA  licensed  cottonseed  chemist 
program  service  and  official  cottonseed 
grade  determinations  are  provided  to  all 
businesses  on  a  voluntary  basis  and  user 
fees  to  administer  the  program  are  listed 
in  7  CFR  part  96.  Any  decision  to 
discontinue  the  use  of  the  official 
cottonseed  grading  services  (with  a  unit 


certificate  fee)  at  private  laboratories 
and  obtain  new  contracts  with  their 
customers  based  upon  unofficial  grade 
of  seed  (without  a  fee)  would  not  hinder 
the  cottonseed  industry  members  from 
marketing  their  products.  Monthly 
published  Marketing  News  reports  for 
cottonseed  are  based  entirely  on 
summary  information  of  the  quality  and 
quantity  factors  and  grades  obtained 
from  all  official  certificates  issued  by 
licensed  chemists.  There  has  been  no 
official  cottonseed  grade  certificate 
issued  from  a  licensed  chemist  since 
June  3,  1999.  All  cottonseed  business 
since  that  date  has  been  based  on  an 
tmofficial  cottonseed  grade.  User  fee 
costs  to  entities  would  be  proportional 
to  their  use  of  program  services,  so  that 
costs  are  shared  equitably  by  all  users. 

The  last  fee  increases  for  the  USDA 
Cottonseed  Chemist  Licensing  Program 
services  became  effective  on  May  4, 
1998  (63  FR  16370-16375).  Since  June 
1999,  no  revenue  has  been  available  to 
administer  the  program  and  there  has 
been  a  yearly  increase  in  cost  of  living 
for  the  Federal  employee  salaries  and 
benefits  that  comprise  72  percent  of 
total  program  expenses.  No  program 
revenue  is  generated  because  there  has 
been  a  shift  in  usage  patterns  on  the  part 
of  the  cottonseed  industry  for  testing 
emd  grading  services  by  chemists.  The 
industry  is  now  relying  entirely  on  an 
unofficial  cottonseed  grade  certification 
for  their  purchase  and  trade  decisions. 

Other  miscellaneous  and 
unsubstantial  changes  which  would  be 
made  by  the  proposed  rule  will  not 
adversely  affect  users  of  the  program 
services.  The  addition  of  two 
information  symbols  in  the  form  of 
approved  AMS  shields  and  their 
inclusion  in  the  regulations  would  not 
add  further  costs  to  users  of  the  variety 
of  AMS  Science  and  Technology 
laboratory  testing  services. 

Accordingly,  the  Administrator  has 
determined  that  this  rule  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
information  collection  or  recordkeeping 
requirements  that  are  subject  to  the 
Office  of  Management  and  Budget 
(OMB)  approval  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 
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Background  and  Analysis  of  Proposal 

On  August  9,  1993,  AMS  published  a 
rule  in  the  Federal  Register  (58  FR 
42408-42448)  to  combine  AMS 
regulations  concerning  laboratory 
services.  The  goal  was  to  consolidate 
and  to  transfer  existing  laboratory 
testing  programs  operating 
independently  under  the  various 
commodity  programs  into  the  Science 
and  Technology  (S&T)  program, 
formerly  the  Science  Division  and  the 
Science  and  Technology  Division 
(S&TD).  All  divisions  in  the  Agricultural 
Marketing  Service  (AMS)  were 
designated  as  programs  by  the 
^    Administrator'on  September  18,  1997. 

The  description  of  examination  and 
licenstue  services  provided  in  section 
91.4  needs  to  be  broadened  to  include 
other  laboratory  and  testing  licenses 
provided  by  the  Science  &  Technology 
programs.  In  addition,  if  the  proposed 
rule  to  remove  the  Cottonseed  Chemist 
Licensing  Program  becomes  finalized 
then  the  limited  description  of  services 
would  no  longer  be  applicable.  Science 
&  Technology  Program  laboratories  and 
facilities  have  undergone  modernization 
and  consolidation  since  May  1098.  In 
many  instances  the  addresses  of  the 
locations  changed  in  section  91.5.  A 
major  change  was  the  October  2002 
opening  of  the  National  Science 
Laboratory  in  Gastonia,  North  Carolina 
which  now  has  biotechnology  testing 
facilities 

On  November  1,  1999  the  USDA 
Office  of  Conmiunications  approved  two 
information  symbols  in  the  form  of  AMS 
shields  to  be  added  to  the  USDA/ AMS 
inventory  and  they  are  acceptable  for 
use  with  AMS  materials.  The  two 
approved  AMS  shields  with  the  words 
"USDA  AMS  TESTED"  and  "USDA 
LABORATORY  TESTED  FOR  EXPORT" 
are  proposed  to  be  added  to  the 
regtilations  in  7  CFR  part  91.  A  major 
role  of  the  Science  and  Technology 
program  for  the  Agency  is  to  perform 
analytical  testing  services  of 
commodities.  The  approved  AMS 
shields  are  designed  to  enhance  the 
acceptance  of  AMS  tested  agricultural 
conmiodities  on  a  national  or 
international  basis. 

The  licensed  cottonseed  chemist 
program  and  official  grade  certification 
are  volmitary,  user  fee-funded  services, 
conducted  under  the  authority  of  the 
Agricultural  Marketing  Act  of  1946,  as 
amended  (7  U.S.C.  1622, 1624).  Under 
the  ciurent  USDA  program,  chemists  in 
private  laboratories  are  licensed  to 
analyze  cottonseed  in  order  to  certify  its 
quality,  to  access  its  lot  potential  for  oil 
yield  at  seed  crushing  mills,  and  to 
determine  the  grade  of  official  samples 


of  cottonseed  produced  at  cotton  gins 
according  to  the  rules,  regulations  and 
By-Laws  of  the  National  Cottonseed 
Products  Association  (NCPA).  A 
representative  lot  of  cottonseed  for 
official  grade  determination  is  generally 
limited  to  a  maximum  of  1 50  tons  for 
quality  concerns.  An  official  certificate 
is  issued  by  the  licensed  chemist  for 
each  official  cottonseed  sample  at  a 
current  xmit  fee  of  $3.18  to  cover  the 
costs  of  the  USDA  program. 

The  USDA  licensed  cottonseed 
chemist  program  originated  on  July  31, 
1937  when  a  Bureau  of  the  United 
States  Department  of  Agriculture 
published  a  rule  in  the  Federal  Register 
(2  FR  1348-1353)  and  provided  the 
details  for  the  program.  On  August  14, 
1937  the  first  user  fee  increase  for  the 
program  occurred  when  the  issuance 
cost  for  each  certificate  of  the  official 
grade  of  cottonseed  increased  from  10 
cents  to  25  cents  (2  FR  1400). 

The  regulations  in  7  CFR  part  96 
include  in  subpart  A  the  details  of  the 
USDA  cottonseed  chemist  licensing 
program  (imder  the  AMS  Cotton 
Division's  supervision  for  the  last  time 
in  1988)  and  the  applicable  user  fees.  In 
subpart  B  the  method  used  to  calculate 
official  cottonseed  grade  was  provided. 

The  current  fees  have  been  in  effect 
since  May  4, 1998  (63  FR  16370-16375). 
The  fees  include  $1,166  for  a  chemist's 
license  examination,  $292  for  a 
chemist's  license  renewal,  a  $3.18  fee 
per  official  cottonseed  grade  certificate 
issued,  and  a  $60  fee  for  the  review  of 
the  grading  of  an  official  lot  of 
cottonseed.  The  number  of  official 
cottonseed  grade  certificates  issued  by 
licensed  chemists  dropped  from  36,565 
in  fiscal  year  1992  to  5,718  in  early 
fiscal  year  1999.  The  large  decline  in 
official  cottonseed  grade  certificates  was 
due  to  the  40  percent  divergence  of 
cottonseed  usage  from  human  food  to 
dairy  animal  feed.  In  addition,  many 
large  oil  mills  have  setup  their  own 
laboratories  to  perform  cottonseed 
quality  testing  and  have  established 
trade  relations  with  their  customers 
based  on  an  unofficial  grade  of  seed. 

The  S&T  programs  are  mainly 
volimtary,  user  fee  services,  conducted 
imder  the  authority  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended.  The 
Act  authorizes  the  Department  to 
provide  analytical  testing  services  that 
facilitate  marketing  and  allow 
commodity  products  to  obtain  grade 
designations  or  meet  marketing 
standards.  In  addition,  the  laboratory 
tests  establish  quality  standards  for  the 
agricultural  commodities.  The  Act  also 
requires  that  reasonable  and 
reimbtu^able  fees  be  collected  from 
users  of  the  program  services  to  cover, 


as  nearly  as  practicable,  the  costs  of  the 
services  rendered  to  maintain  the 
program.  At  a  May  1999  annual 
meeting,  the  National  Cottonseed 
Products  Association  was  provided  an 
analysis  of  the  services  the  Agency 
provides  for  the  official  cottonseed 
grade  determination,  and  the  revisions 
of  fees  that  are  needed  to  continue 
services  to  the  extent  commensiu^te 
with  the  actual  costs.  The  industry 
expressed  strong  resistance  to  paying 
the  increased  costs  needed  to  provide 
the  official  cottonseed  grading  service 
that  includes  official  sampling 
expenses.  It  was  their  recommendation 
to  eliminate  the  cottonseed  chemist 
licensing  program.  In  June  1999  the  last 
official  cottonseed  grade  certificate  was 
issued  and  no  revenue  has  been 
obtained  from  the  USDA  cottonseed 
chemist  licensing  program  since  that 
time  to  the  present.  The  program  has 
become  a  financial  biuden  to  AMS.  The 
total  obligatory  cost  to  Science  and 
Technology  to  carry  the  program 
forward  to  the  full  completion  of  fiscal 
year  (FY)  2003  would  be  $65,939.  The 
estimated  cost  of  the  program  for  FY 
2004  would  remain  at  $65,939.  This  cost 
consists  of  $47,786  for  salaries  and 
benefits,  $2,480  for  USDA  blind  check 
sample  preparation,  $7,101  for  travel, 
$3,575  for  rent/utilities/ 
communications,  and  $4,997  for 
administrative  overhead.  The  Agency 
has  no  projected  revenue  to  continue 
the  program  operation  using  the  current 
user  fee  schedule.  Hence,  this  rule 
proposes  to  terminate  the  cottonseed 
chemist  licensing  program  and  to 
remove  related  official  cottonseed 
grading  and  associated  fees  from  the 
regulations.  This  rule  proposes  to 
remove  7  CFR  part  96  in  its  entirety. 
Private  or  non-government  laboratories 
would  no  longer  be  eligible  to  hold 
USDA  cottonseed  chemist  licenses. 
There  will  be  no  need  for  persons  to 
possess  official  cottonseed  sampler 
licenses  or  similar  designations. 
Marketing  News  for  official  grade 
cottonseed  would  no  longer  be 
available. 

This  proposed  rule  would  also  update 
various  commodity  testing  laboratory 
addresses  and  would  adopt  approved 
AMS  shields  to  indicate  that  products 
have  been  tested  by  AMS.  The  new 
shields  would  be  placed  in  a  new 
subpart  together  with  appropriate 
definitions. 

This  proposed  rule  provides  for  a  30- 
day  comment  period.  This  period  is 
deemed  appropriate  in  view  of  the  need 
to  make  changes  to  the  regulations  as 
soon  as  possible.  All  comments  which 
are  received  diuring  the  comment  period 
will  be  considered  before  making  any 
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final  decision  ibout  the  continuance  or 
the  discontinu  ance  of  official  cottonseed 
grading  and  th  3  related  USDA 
Cottonseed  Ch  Bmist  Licensing  Program. 

List  of  Subject  i 

7  CFB  Part  91 


Agic 


Admin 
procedure 
Laboratories, 
recordkeeping 

7  CFR  Part  96 


istratjve  practice  and 

ultural  commodities, 
Reporting  and 
requirements. 


Administrative 
procedure,  Agi  i 
Laboratories 
recordkeeping 

For  the 
preamble,  7 
follows: 


reasc  ns 


QR 


practice  and    • ' 
icultural  commodities, 
F  eporting  and 
requirements. 

set  forth  in  the 
part  91  is  amended  as 


PART  91— [AiyiENDED] 

1 .  The  authc  rity  citation  for  part  91 
continues  to  re  ad  as  follows: 

Authority:  7  L  .S.C.  1622.  1624. 

2.  In  §  91.4.  laragraph  (b)  is  revised  to 
read  as  follow; : 


§91.4    Kinds  o1 


(b]  Examination 
manager  of  a 
Technology  program 
examinations 
laboratories  foi 
performing  cooun 


services. 


and  licensiu-e.  The 
icular  Science  and 
administers 
^d  licenses  analysts  in 
competency  in 
odity  testing  services. 


3.  Section  91.5  is  revised  to  read  as 
follows: 

§  91 .5    Where  services  are  offered. 

(a)  Services  i  re  offered  to  applicants 
at  the  Science  ind  Technology  field 
service  laboratories  and  facilities  in  the 
following  list: 

(1)  Science  dnd  Technology  regional 
laboratory.  A  \  ariety  of  tests  and 
laboratory  anaj  yses  are  available  in  one 
regional  multi-  disciplinary  Science  and 
Technology  (SJtT)  laboratory,  and  is 
located  as  folic  ws:  USDA,  AMS,  Science 
and  Technology,  National  Science 
Laboratory,  80    Summit  Crossing  Place, 
Suite  B.  Gastoi  ia,  NC  28054-2193. 

(2)  Science  o  nd  Technology  (S&T) 
satellite  labora  tones.  The  specialty 
laboratories  pe  rforming  mycotoxin  and 
other  chemical  testing  on  peanuts, 
peanut  produc  s,  dried  fruits,  grains, 
edible  seeds,  tiee  nuts,  shelled  com 
products,  oilsesd  products  and  other 
conunodities  a  >  well  as  proximate 
analyses  on  fo(  ds  are: 

(i)  USDA,  A14S,  Science  & 
Technology,  91  9  North  Main  Street, 
Blakely,  GA  3S  823-2030. 


(ii)  USDA.  AMS,  Science  & 
Technology,  107  South  Fourth  Street, 
Madill,  OK  73446-3431. 

(iii)  USDA,  AMS.  Science  & 
Technology,  c/o  Golden  Peanut 
Company  LLC,  (Mail:  P.O.  Box  272; 
Dawson.  GA  31742-0272),  715  Martin 
Luther  King  Jr.  Drive,  Dawson,  GA 
39842-1002. 

(iv)  USDA,  AMS,  S&T,  Mail:  P.O.  Box 
1130,  308  Culloden  Street,  Suffolk,  VA 
23434-4706. 

(3)  Citrus  laboratory.  The  Science  and 
Technology's  citrus  laboratory 
specializes  in  testing  citrus  juices  and 
other  citrus  products  and  is  located  as 
follows:  USDA,  AMS,  Science  & 
Technology  Citrus  Laboratory,  98  Third 
Street,  SW.,  Winter  Haven,  FL  33880- 
2905. 

(4)  Program  laboratories.  Laboratory 
services  are  available  in  all  areas 
covered  by  cooperative  agreements 
providing  for  this  laboratory  work  and 
entered  into  on  behalf  of  the  Department 
with  cooperating  Federal  or  State 
laboratory  agencies  pursuant  to 
authority  contained  in  Act(s)  of 
Congress.  Also,  services  may  be 
provided  in  other  areas  not  covered  by 

a  cooperative  agreement  if  the 
Administrator  determines  that  it  is 
possible  to  provide  such  laboratory 
services. 

(5)  Other  alternative  laboratories. 
Laboratory  analyses  may  be  conducted 
at  alternative  Science  and  Technology 
laboratories  and  can  be  reached  from 
any  commodity  market  in  which  a 
laboratory  facility  is  located  to  the 
extent  laboratory  personnel  are 
available. 

(6)  Science  and  Technology 
headquarters  offices.  The  examination, 
licensiu-e,  quality  assurance  reviews, 
laboratory  accreditation/certification 
and  consultation  services  are  provided 
by  headquarters  staff  located  in 
Washington,  DC.  The  main  headquarters 
office  is  located  as  follows:  USDA, 
AMS,  Science  and  Technology,  Office  of 
the  Deputy  Administrator,  Room  3507 
South  Agricultiue  Bldg.,  Mail  Stop 
0270,  1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0270. 

(7)  The  Information  Technology  (IT) 
Group.  The  IT  office  of  the  Science  and 
Technology  programs  is  headed  by  the 
Associate  Deputy  Administrator  for 
Technology/Chief  Information  Officer 
and  provides  information  technology 
services  and  management  systems  to  the 
Agency  and  other  agencies  within  the 
USDA.  The  main  IT  office  is  located  as 
follows:  USDA,  AMS,  Science  and 
Technology,  Office  of  the  Associate 
Deputy  Administrator  for  Technology, 
1752  South  Agriculture  Bldg..  Mail  Stop 


0204,  1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0204. 

(8)  Statistics  Branch  Office.  The 
Statistics  Branch  office  of  Science  and 
Technology  (S&T)  provides  statistical 
services  to  the  Agency  and  other 
agencies  within  the  USDA.  In  addition, 
the  Statistics  Branch  office  generates 
sample  plans  and  performs  consulting 
services  for  research  studies  in  joint 
efforts  with  or  in  a  leading  role  with 
other  program  areas  of  AMS  or  of  the 
USDA.  The  Statistics  Branch  office  is 
located  as  follows:  USDA,  AMS,  S&T 
Statistics  Branch,  0603  South 
Agriculture  Bldg.,  Mail  Stop  0223, 1400 
Independence  Ave..  SW..  Washington, 
DC  20250-0223. 

(9)  Technical  Services  Branch  Office. 
The  Technical  Services  Branch  office  of 
Science  and  Technology  (S&T)  provides 
technical  support  services  to  all  Agency 
programs  and  other  agencies  within  the 
USDA.  In  addition,  the  Technical 
Services  Branch  office  provides 
certification  and  accreditation  services 
of  private  and  State  government 
laboratories  as  well  as  oversees  quality 
assiu-ance  programs;  import  and  export 
certification  of  laboratory  tested 
commodities.  The  Technical  Services 
Branch  office  is  located  as  follows: 
USDA,  AMS,  S&T  Technical  Services 
Branch.  3521  South  Agriculture  Bldg., 
Mail  Stop  0272,  1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-0272. 

(10)  Monitoring  Programs  Office. 
Services  afforded  by  the  Pesticide  Data 
Program  (PDP)  and  Microbiological  Data 
Program  (MDP)  are  provided  by  USDA. 
AMS,  Science  and  Technology' 
Monitoring  Programs  Office  (MDP  and 
PDP),  8609  Sudley  Road,  Suite  206, 
Manassas ,  VA  201 1 9-84 11. 

(11)  Federal  Pesticide  Record  Keeping 
Program  Office.  Services  afforded  by  the 
Federal  Pesticide  Record  Keeping 
Program  for  restricted-use  pesticides  by 
private  certified  applicators  are 
provided  by  USDA,  AMS,  Science  and 
Technology,  Pesticide  Records  Branch, 
8609  Sudley  Road,  Suite  203,  Manassas, 
VA  20110-8411.  The  addresses  of  the 
various  laboratories  and  offices  appear 
in  the  pertinent  parts  of  this  subchapter. 
A  prospective  applicant  may  obtain  a 
current  listing  of  addresses  and 
telephone  munbers  of  Science  and 
Technology  laboratories,  offices,  and 
facilities  by  addressing  an  inquiry  to  the 
Administrative  Officer,  Science  and 
Technology,  Agricultural  Marketing 
Service,  United  States  Department  of 
Agriculture  (USDA),  1400  Independence 
Ave.,  SW.,  Room  0725  South 
Agricultiu-e  Building,  Mail  Stop  0271, 
Washington,  DC  20250-0271. 

4.  A  new  subpart  J  is  added  to  read 
as  follows: 
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Subpart  J — Designation  of  Approved 
SymtMis  for  Identification  of 
Commodities  Officially  Tested  by  AMS 

Sec. 

91.100  Scope. 

91.101  Defmitions. 

91.102  Form  of  official  identification 
symbols. 

§91.100    Scope. 

Two  approved  information  symbols  in 
the  form  of  AMS  shields  are  available  to 
indicate  official  testing  by  an  AMS 
laboratory.  The  two  approved  AMS 
shields  with  the  words  "USDA  AMS 
TESTED"  and  "USDA  LABORATORY 
TESTED  FOR  EXPORT"  are  added  to 
the  USDA  symbol  inventory  to  enhance 
the  acceptance  of  AMS  tested 
agricultural  commodities  on  a  national 
or  international  basis. 

§91.101     Definitions. 

Words  used  in  the  regulations  in  this 
part  in  the  singular  form  will  import  the 


plural,  and  vice  versa,  as  the  case  may 
demand.  As  used  throughout  the 
regulations  in  this  part,  unless  the 
context  requires  otherwise,  the 
following  terms  will  be  construed  to 
mean: 

AMS.  The  abbreviation  for  the 
Agricultural  Marketing  Service  (AMS) 
agency  of  the  United  States 
Department  of  Agriculture. 
Export.  To  send  or  transport  a  product 
originally  created  or  manufactiued  in 
the  United  States  of  America  to 
another  country  in  the  course  of  trade. 
Laboratory.  An  AMS  Science  and 
Technology  (S&T)  laboratory  listed  in 
§  91.5  that  performs  the  official 
analyses. 
Test.  To  perform  chemical, 
microbiological,  or  physical  analyses 
on  a  sample  to  determine  presence 
and  levels  or  amounts  of  a  substance 
or  living  organism  of  interest. 
USDA.  The  abbreviation  for  the  United 
States  Department  of  Agricultiue. 


§  91 .102    Form  of  official  identification 
symbols. 

Two  information  symbols  in  the  form 
of  AMS  shields  indicate  commodity 
testing  at  an  AMS  laboratory  listed  in 
§  91.5  of  this  part.  The  AMS  shield  set 
forth  in  figure  1  of  this  section, 
containing  the  words  "USDA  AMS 
TESTED",  and  the  shield  set  forth  in 
figvue  2,  containing  the  words  "USDA 
LABORATORY  TESTED  FOR  EXPORT" 
have  been  approved  by  the  USDA  Office 
of  Communications  to  be  added  to  the 
USDA/ AMS  inventory  of  symbols.  Each 
example  of  an  AMS  shield  has  a  black 
and  white  background;  however  the 
standard  red,  white  and  blue  colors  are 
approved  for  the  shields.  They  are 
approved  for  use  with  AMS  materials. 
Shields  with  the  same  wording  that  are 
similar  in  form  and  design  to  the 
examples  in  figures  1  and  2  of  this 
section  may  also  be  used. 


USDA 


AMS 

TESTED 


Figure  1. 


USOA 


'UBORATORY  TESTED^ 
FOR  EXPORT 


Figure  2. 
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PART  96— [REMOVED  AND 
RESERVED] 


removed  and  reserved. 

7,  2003. 


4.  Part96iaji 

Dated:  Augus  t 
A.J.  Yates, 

Administrator, .  \gricultuTal  Marketing 
Service. 
(FR  Doc.  03-20k63  Filed  8-12-03;  8:45  am) 

BILUNG  COM  341  MH-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

UCFRPartsjs 

[Docket  No.  20<|3-NE-19-AD] 
RIN  2120-AA6^ 

AirworttiineM  Directives;  Rolls-Royce 
Corporation  (formerly  Allison  Engine 
Company)  AE  3007A1,  AE  3007A1/1, 
AE  3007A1/3,  AE  3007 A3,  AE  3007A1E, 
and  AE  3007A1 P  Turt>ofan  Engines 

AGENCY:  FedetaJ  Aviation 
Administratio  1  (FAA),  DOT. 
ACTXX4:  Notic(  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  The  FAA  proposes  to  adopt  a 
new  airworthi  less  directive  (AD)  for 
Rolls-Royce  C  )rporation  (formerly 
Allison  Engini!  Company)  AE  30O7A1. 
AE  3007A1/1.  AE  3007A1/3.  AE 
3007A3,  AE  3i  >07AlE.  and  AE  3007A1P 
turbofan  engii  es.  with  1st  to  2nd  stage 
turbine  spacei  s,  part  number  (P/N) 
23069627,  23070989,  23072849,  or 
23075364  instilled.  This  proposed  AD 
would  reduce  the  life  limit  for  1st  to 
2nd  stage  turb  ne  spacer,  part  number 
(P/N)  2307284  9,  to  a  certain  lower  life 
limit,  based  oi  i  engine  model.  This 
proposed  AD  '  vould  also  require  a  one- 
time fluoresce  at  penetrant  inspection 
(FPI)  of  1st  to  Jnd  stage  turbine  spacers 
P/Ns  2306962  ',  23070989.  23072849, 
and  23075364  before  reaching  the 
spaceflife  lim  it,  within  specified 
cycles-since-n  ;w.(CSN),  and  would 
require  replao  sment  of  the  spacer  if 
fc  md  cracked  ,  or  with  bent  or  missing 
afi  tangs.  This  proposed  AD  is  prompted 
by  a  report  tha  t  during  a  scheduled 
inspection,  aft  pilot  tangs  on  a  1st  to 
2nd  stage  turb  ne  spacer  were  found 
bent  and  cracl  ed.  The  actions  specified 
in  this  propose  sd  AD  are  intended  to 
prevent  1st  to  2nd  stage  tiubine  spacer 
failure,  leadin  >  to  uncontained  turbine 
failiue,  engine  shutdown,  and  damage 
to  the  airplane . 

DATES:  We  mu  st  receive  any  comments 
on  this  propoa  ed  AD  by  October  14, 
2003. 


ADDRESSES:  Use  one  of  the  following 
addresses  to  submit  comments  on  this 
proposed  AD: 

•  By  mail:  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  Nc.  2003-NE- 
19-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299. 

•  By  fax:  (781)  238-7055. 

•  By  e-mail:  9-ane- 
adcominent@faa.gov. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Downs,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA,  Small  Airplane  Directorate,  2300 
East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone:  (847)  294-7870,  fax: 
(847)  294-7834. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

We  invite  you  to  submit  any  written 
relevant  data,  views,  or  argiunents 
regarding  this  proposal.  Send  your 
comments  to  an  address  listed  under 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-19-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  po.stcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  AD.  If  a  person  contacts  us 
through  a  nonwritten  communication, 
and  that  contact  relates  to  a  substantive 
part  of  this  proposed  AD,  we  will 
summarize  the  contact  and  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the 
proposed  AD  in  light  of  those 
comments. 

We  are  reviewing  the  writing  style  we 
currentiy  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  docvunent  is 
cleeir,  and  your  suggestions  to  improve 
the  clarity  of  our  communications  that 
affect  you.  You  may  get  more 
information  about  plain  language  at 
http://www.plainlanguage.gov. 

Examining  the  AD  Docket 

You  may  examine  the  AD  Docket 
(including  any  comments  and  service 
information),  by  appointment,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  See 
ADDRESSES  for  the  location. 


Discussion 

The  FAA  has  been  made  aware  that 
during  a  schedided  engine  inspection, 
aft  pilot  tangs  on  a  1st  to  2nd  stage 
tiu-bine  spacer  were  found  cracked  and 
bent.  The  manufacturer  has  determined 
that  the  cause  of  the  cracking  and 
bending  is  due  to  a  tight  interference  fit 
between  the  2nd  stage  high  pressure 
turbine  wheel  and  the  1st  to  2nd  stage 
tiu-bine  spacer,  and  a  fillet  radius  on  the 
aft  tangs,  that  is  too  small.  The 
manufacturer  is  making  design  changes 
to  decrease  the  interference  fit  of  a 
replacement  1st  to  2nd  stage  turbine 
spacer.  The  manufactiuer  has  reduced 
the  original  life  limit  for  spacer  part 
number  23072849.  The  manufacturer  is 
also  requesting  FPI  of  this  spacer  P/N 
23072849  and  three  other  related 
spacers  P/Ns  23069627,  23070989,  and 
23075364.  This  action  is  considered 
interim  and  future  AD  action  may  be 
taken  based  on  inspection  results  and 
replacement  part  availability. 

FAA's  Determination  and  Requirements 
of  the  Proposed  AD 

We  have  evaluated  all  pertinent 
information  and  identified  an  imsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design.  Therefore,  we  are 
proposing  this  AD,  which  would  reduce 
die  20,000  CSN  life  limit  for  die 
replacement  1st  to  2nd  stage  turbine 
spacer,  P/N  23072849,  to  13,100  CSN  for 
engine  models  AE  3007A1/1,  AE 
3007A1/3,  AE  3007A1,  and  AE  3007A3, 
and  to  12,900  CSN  for  engine  models 
AE  3007A1E  and  AE  3007A1P.  This 
proposed  AD  would  also  require  a  one- 
time FPI  of  1st  to  2nd  stage  turbine 
spacers  P/Ns  23069627,  23070989, 
23072849,  and  23075364  before 
reaching  the  spacer  life  limit,  within 
specified  CSN,  and  would  require 
replacement  of  spacers  if  found  cracked, 
or  with  bent  or  missing  aft  tangs. 

Changes  to  14  CFR  Part  39— Effect  on 
the  Proposed  AD 

On  July  10,  2002,  we  published  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  the  FAA's 
AD  system.  This  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Costs  of  Compliance 

There  are  approximately  1,244 
engines  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  850 
engines  installed  on  airplanes  of  U.S. 


Federal  Register / Vol.  68,  No.  156 /Wednesday,  August  13,  2003 / Proposed  Rules 


48327 


registry  would  be  affected  by  this 
proposed  AD.  We  estimate  the  prorated 
replacement  cost  of  a  spacer  for  engine 
models  AE  3007A1/1,  AE  3007A1/3,  AE 
3007A1,  and  AE  3007A3  to  be  $13,755, 
and  $13,545  for  engine  models  AE 
3007A1E  and  AE  3007A1P.  We  also 
estimate  that  approximately  45%,  or 
382,  of  the  850  domestic  engines  will 
require  replacement  spacers.  We  also 
estimate  that  it  would  take 
approximately  1  work  hour  per  engine 
to  perform  the  proposed  inspection,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  We  also  estimate  that  it 
wovdd  take  approximately  18  work 
hours  per  engine  to  perform  the 
proposed  part  replacement.  Based  on 
these  figures,  we  estimate  the  total  cost 
of  the  proposed  AD  to  U.S.  operators  to 
be  $5,649,780. 

Regulatory  Findings 

We  have  determined  that  this 
proposed  AD  would  not  have  federalism 
implications  under  Executive  Order 
13132.  This  proposed  AD  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  proposed  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

3.  Would  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  proposal  and  placed 
it  in  the  AD  Docket.  You  may  get  a  copy 
of  this  summary  by  sending  a  request  to 
us  at  the  address  listed  imder 
ADDRESSES.  Include  "AD  Docket  No. 
2003-NE-19-AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  39  as 
follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106{g}.  40113.  44701. 


§39.13    [Amended] 

2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

Rolls-Royce  Corporation:  Docket  No.  2003- 
NE-19-AD. 

Comments  Due  Date 

(a)  The  Federal  Aviation  Administration 
(FAA)  must  receive  comments  on  this 
airworthiness  directive  (AD)  action  by 
October  14,  2003. 

Afifected  ADs 

(b)  None. 

Applicability 

(c)  This  AD  is  applicable  to  Rolls-Royce 
Corporation  (formerly  Allison  Engine 
Company)  AE  3007A1,  AE  3007A1/1,  AE 
3007A1/3,  AE  3007A3,  AE  3007A1E,  and  AE 
3007A1P  turbofan  engines,  with  1st  to  2nd 
stage  turbine  spacer  part  number  (P/N) 
23069627,  23070989,  23072849,  or  23075364 
installed.  These  engines  are  installed  on,  but 
not  limited  to,  EMBRAER  EMB-135  and 
EMB-145  series  airplanes. 

Unsafe  Condition 

(d)  This  AD  was  prompted  by  a  report  that 
during  a  scheduled  inspection,  aft  pilot  tangs 
were  found  bent  and  cracked  on  a  1st  to  2nd 
stage  turbine  spacer.  The  actions  specified  in 
this  AD  are  intended  to  prevent  1st  to  2nd 
stage  turbine  spacer  failure,  leading  to 
uncontained  turbine  failure,  engine 
shutdown,  and  damage  to  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

1st  to  2nd  Stage  Turbine  Spacer  Life  Limits 

(f)  1st  to  2nd  stage  turbine  spacer  life  limits 
are  as  follows: 

(1)  For  P/N  23072849.  the  newly 
established  life  limit  is: 

(i)  13,100  cycles-since-new  (CSN)  for 
engine  models  AE  3007A1/1,  AE  3007A1/3, 
AE  3007A1,  AE  3007A3;  and 

(ii)  12.900  CSN  for  engine  models  AE 
3007A1E  and  AE  3007A1P. 

(2)  For  P/Ns  23069627,  23070989.  and 
23075364,  the  life  limits  are  unchanged. 

Inspection 

(g)  After  the  effective  date  of  this  AD, 
perform  a  one-time  fluorescent  penetrant 
inspection  (FPI)  of  the  1st  to  2nd  stage 
turbine  spacer  P/Ns  23069627,  23070989. 
23072849,  and  23075364  and  replace  spacer 
if  cracked  or  if  aft  pilot  tangs  are  bent  or 
missing,  with  a  new  or  serviceable  1st  to  2nd 
stage  turbine  spacer,  using  the  following 
compliance  criteria: 

(1)  For  an  engine  inducted  into  the  shop 
for  any  reason,  if  the  spacer  heis  accumulated 
3,000  CSN  or  more. 

(2)  For  installed  engines,  if  the  spacer  has 
accumulated  more  than  9,300  CSN,  inspect 
before  accumulating  an  additional  500 
cycles-in-service,  or  before  accumulating 
4,200  cycles-since-last  FPI,  whichever  is 
more,  but  do  not  exceed  the  spacer  life  limit 
in  paragraph  (f)  of  this  AD. 


(3)  For  installed  engines,  if  the  spacer  has 
accumulated  9.300  or  less  CSN,  inspect 
before  accumulating  9,800  CSN,  or  before 
accumulating  4,200  cycles-since-last  FPI. 
whichever  is  more,  but  do  not  exceed  the 
spacer  life  limit  in  paragraph  (f)  of  this  AD. 

Alternative  Methods  of  Compliance 

(h)  Alternative  methods  of  compliance 
must  be  requested  in  accordance  with  14  CFR 
part  39.19,  and  must  be  approved  by  the 
Manager,  Chicago  Aircraft  Certification 
Office,  F/VA. 

Related  Information 

(i)  The  subject  of  this  AD  is  addressed  in 
Rolls-Royce  Corporation  alert  service  bulletin 
No.  AE  3007A-A-72-265,  Revision  -1,  dated 
April  10,  2003. 

Issued  in  Burlington.  Massachusetts,  on 
August  7,  2003. 

Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-20573  Filed  8-12-^3;  8:45  am) 
BtLUNG  CODE  4910-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Bureau  of  Customs  and  Border 
Protection  • 

19  CFR  Part  103 
RIN1515-AD18 

Confidentiality  Protection  for  Vessel 
Cargo  Manifest  Information 

AGENCY:  Customs  and  Border  Protection, 
Department  of  Homeland  Security. 
ACTION:  Withdrawal  of  notice  of 
proposed  rulemaking. 

SUMMARY:  This  document  withdraws  a 
notice  of  proposed  rulemaking  (NPRM) 
published  in  the  Federal  Register  by  the 
U.S.  Customs  Service  (now  a  bureau 
within  the  new  Department  of 
Homeland  Security  and  renamed  the 
Bureau  of  Customs  and  Border 
Protection  (CBP))  on  January  9,  2003, 
regarding  the  confidential  treatment  of 
certain  vessel  manifest  information.  The 
NPRM  proposed  to  provide  that,  in 
addition  to  the  importer  or  consignee, 
parties  that  electronically  transmit 
vessel  cargo  manifest  information 
directiy  to  CBP  24  or  more  hours  before 
cargo  is  laden  aboard  the  vessel  at  the 
foreign  port  may  request  confidentiality 
with  respect  to  importer  or  consignee 
identification  information.  Ciurent 
regulations  allow  only  the  importer  or 
consignee,  or  an  authorized  employee, 
attorney,  or  official  of  the  importer  or 
consignee,  to  make  such  requests.  After 
careful  consideration,  CBP  has  decided 
to  withdraw  the  proposal  because  of  the 
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clear  lack  of  ( onsensus  on  the  part  of 
the  trade  coix  munity  regarding  the 
value  of  the  p  roposed  amendment  and 
the  administa^tive  burden  the  proposal, 
if  adopted,  wtould  create  for  CBP  and 
U.S.  importers. 

EFFECTIVE  DATE:  The  effective  date  of 
this  withdrawal  is  August  13,  2003. 
FOR  FURTHER  ilFORMATION  CONTACT: 
Joanne  Roma^  Stump,  Chief,  Disclosure 
Law  Branch,  OR&R,  (202)  572-8717, 
and  Glen  Versb,  Chief,  Entry  Procedures 
&  Carriers  Bnnch,  Office  of  Regulations 
and  Rulings  (  3R&R),  at  (202)  572-8724. 
SUPPLEMENTAI  lY  INFORMATION: 

Background 

On  January  9,  2003,  the  U.S.  Customs 
Service  (now  i  bureau  within  the  new 
Department  o "  Homeland  Security  and 
renamed  the  I  tiueau  of  Customs  and 
Border  Protec  tion  (CBP))  published  a 
notice  of  prop  osed  rulemaking  (the 
NPRM)  in  the  Federal  Register  (68  FR 
1173)  proposi  Dg  to  amend  §103.31  of 
the  Customs  I  Regulations  (19  CFR 
103.31)  pertaioing  to  public  disclosure 
of  vessel  man  fest  information  and  the 
confidential  t  •eatment  of  some  of  that 
information  f(  tr  importers  and 
consignees.  U  nder  §  103.31(d)(1),  an 
importer  or  c(  nsignee,  or  an  authorized 
employee,  att  )mey,  or  official  of  the 
importer  or  c(  nsignee.  can  file  a  request 
for  confidenti  ility  (referred  to  as  a 
certification  i:i  the  regulation)  relative  to 
the  name  andjaddress  of  the  importer  or 
consignee  and  the  name  and  address  of 
its  shippers.  The  proposed  regulation 
would  allow,  in  certain  circxunstances, 
certain  carriei  s  handling  the  importer's 
or  consignee'!  shipments,  if  properly 
authorized,  tc  also  file  a  confidentiality 
request  on  bel  lalf  of  the  importer  or 
consignee. 

This  dociui  ent  withdraws  the  NPRM. 

Prior  RelevaqI  Rulemaking  and  the 
NPRM 

On  October  31,  2002,  CBP  published 
a  final  rule  document  in  the  Federal 
Register  (67  FK  66318)  that  amended 
the  Customs  Regulations  pertaining  to 
the  inward  foreign  manifest  to  provide 
that  CBP  must  receive  from  the  carrier 
the  vessel's  Cirgo  Declaration  (Customs 
Form  (CF)  1382),  one  dociunent  among 
a  few  that  conprise  the  manifest,  or  a 
CBP-approvea  electronic  equivalent  of 
the  cargo  decl&ration,  at  least  24  hours 
before  the  cargo  is  laden  aboard  the 
vessel  at  the  fpreign  port,  and  to  require 
that  Vessel  Aiitomated  Manifest  System 
(AMS)  participants  provide  the  cargo 
declaration  elfectronically. 

The  regulation  also  provides  that  a 
properly  liceqsed  or  registered  non- 
vessel  operating  common  carrier 


(NVOCC)  that  is  in  possession  of  an 
International  Carrier  Bond  containing 
the  provisions  of  §  1 1 3.64  of  the 
regulations  (19  CFR  113.64)  may 
electronically  transmit  required 
manifest  information  directly  to  CBP 
through  the  AMS  24  or  more  hours 
before  cargo  it  delivers  to  the  vessel 
carrier  is  laden  aboard  the  vessel  at  the 
foreign  port.  If  the  NVOCC  chooses  not 
to  transmit  the  required  manifest 
information  to  CBP,  as  described  above, 
the  regulation  requires  the  NVOCC  to 
instead  fully  disclose  and  present  the 
required  information  to  the  vessel 
carrier  to  allow  the  vessel  carrier  to 
present  the  information  to  CBP  via  the 
AMS  system  (see  19  CFR  4.7(b)(3)).  (The 
manifest  information  filing  procedure  of 
§  4.7(b)  is  sometimes  referred  to  in  this 
dociunent  as  the  "24-hour  rule.") 

The  final  rule  document  (in  the 
preamble  discussion)  also  noted  the 
NVOCC  commimity's  concern  that 
certain  information  and  data  that  a 
NVOCC  would  supply  under  the 
procedures  of  the  "24-hoiU'  rule"  would 
be  subject  to  release  for  publication 
under  19  U.S.C.  1431  (section  1431)  and 
§  103.31  of  the  Customs  Regulations. 
The  NVOCC  group  contended  that  such 
release  would  reveal  confidential 
business  information  that  could  result 
in  harm  to  the  NVOCC  community. 

To  respond  to  this  concern,  CBP 
indicated  that  it  would  publish  another 
NPRM  for  the  piupose  of  seeking  further 
input  from  the  trade  regarding  the  value 
of  amending  §  103.31  to  allow  NVOCCs 
and  vessel  operating  common  carriers 
(ocean  carriers)  filing  manifest 
information  in  accordance  with  the  "24- 
hoiu  rule"  to  request  confidentiality 
imder  the  regulation  on  behalf  of 
importers  and  consignees.  At  the  same 
time,  the  agency  began  considering 
whether  section  1431  might 
accommodate  expanding  the  parties 
who  can  file  a  confidentiality  request  on 
behalf  of  an  importer  or  consignee.  The 
result  was  publication  of  the  January  9, 
2003,  NPRM  and  its  request  for  public 
conunent. 

The  Statute  and  the  Regulation 

At  the  heart  of  the  NPRM  were  the 
provisions  of  section  1431  regarding 
public  disclosure  and  confidential 
treatment  of  vessel  manifest 
information.  Under  section  1431(c)(1), 
certain  vessel  manifest  information 
must  be  made  available  for  public 
disclosure,  including,  among  other 
things,  the  name  and  address  of  each 
importer  and  consignee,  the  name  and 
address  of  the  importer's  or  consignee's 
shipper,  the  general  character  of  the 
cargo,  the  name  of  the  vessel  or  carrier, 
and  the  country  of  origin  of  the 


shipment.  Under  section  1431(c)(1)(A), 
the  importer  or  consignee  may  request 
that  its  name  and  address  and  the  name 
and  address  of  its  shipper  be  kept 
confidential  by  filing  a  biennial 
certification  in  accordance  with 
regulations  adopted  by  CBP.  Under 
§  103.31(a)  of  the  Customs  Regulations 
(19  CFR  103.31(a)),  vessel  manifest 
information  must  be  made  available, 
under  rules  set  forth  in  the  regulation, 
to  accredited  representatives  of  the 
press,  including  newspapers, 
commercial  magazines,  trade  joiunals, 
and  similar  publications.  As  stated 
previously,  under  §  103.31(d),  an 
importer  or  consignee,  or  an  authorized 
employee,  attorney  or  official  of  the 
importer  or  consignee,  may  request 
confidentiality  relative  to  the  importer's 
or  consignee's  name  and  address,  and 
the  name  and  address  of  its  shippers,  by 
filing  a  request  with  CBP  every  twi) 
years. 

The  statute  and  regulation  thus 
require  that  certain  manifest 
information  be  made  available  to  the 
public  and,  at  the  same  time,  that 
importers  and  consignees  be  permitted 
to  keep  their  identity  confidential,  along 
with  that  of  their  shippers,  should  they 
so  choose.  In  passing  section  1431, 
Congress  struck  a  balance  between 
freedom  of  information  (the  requirement 
to  release/disclose  manifest 
information)  and  fair  competition  (the 
right  to  request  confidentiality  of  certain 
information  by  importers  and 
consignees)  (hereinafter  referred  to  as 
the  "fireedom  of  information — 
confidentiality  balance").  Many  in  the 
trade  community  and  related  businesses 
benefit  from  the  availability  of  manifest 
information,  and  some  importers  and 
consignees  utilize  the  confidentiality 
provision  to  protect  their  competitive 
posture.  Regarding  this  balance,  it  is 
noted  that  Congress  stated  that  "greater 
disclosiu^  of  manifest  information  will 
facilitate  better  public  analysis  of  import 
trends,  and  allow  port  authorities  and 
transportation  companies,  among 
others,  more  easily  to  identify  potential 
customers  and  changes  in  their 
industries."  (S.  Rep.  No.  308,  98th 
Cong.,  1st  Sess.  30  (1983),  reprinted  in 
19i>4  U.S.C.C.A.N.  4910,  4939.) 
Congress  further  stated  that  section  1431 
"retains  sufficient  protection  for 
business-confidential  data  of  importing 
firms,  while  encoiuaging  greater 
competition  among  those  in  the  import- 
servicing  trades."  Id. 

Discussion  of  Comments 

A  total  of  60  comments  were 
submitted  in  response  to  the  NPRM.  A 
substantial  majority  of  the  comments 
were  opposed  to  amending  §  103.31  as 
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the  NPRM  proposed,  and  most  of  the 
minority  in  favor  of  the  proposal 
indicated  that  it  did  not  go  far  enough 
and  recommended  ways  to  improve  it. 

Comments  in  Favor  of  the  Proposed 
Amendment 

Eight  of  the  60  commenters  fovored 
adoption  of  the  amendment  proposed  in 
the  NPRM.  These  commenters  include 
organizations  representing  customs 
brokers,  height  forwarders,  NVOCCs, 
importers,  exporters,  and/or  retailers, 
and  one  organization  representing 
producers  and  marketers  of  distilled 
spirits.  All  of  these  commenters  fiavored 
adoption  of  the  proposal,  claiming  that 
it  would  protect  fitim  disclosure  what 
they  consider  commercially  sensitive 
business  confidential  information 
submitted  in  accordance  with  the  "24- 
hour  rule."  These  commenters 
contended  that  release  of  this 
information  will  harm  their  competitive 
posture,  expose  their  and  their 
customers'  shipments  to  a  greater  risk  of 
theft,  and  pose  a  terrorist  security  threat 
to  the  nation.  They  pointed  out  that 
their  information  was  not  subject  to 
disclosure  prior  to  promulgation  of  the 
"24-hour  rule"  and  contended  that  the 
"24-houLr  rule's"  implementation,  which 
they  do  not  oppose,  should  not  impose 
this  negative  impact  on  their  businesses. 

Despite  their  support  for  the  proposed 
amendment,  most  of  these  commenters 
indicated  their  dissatisfoction  with  the 
particulars  of  the  proposal  and 
recommended  several  ways  to  improve 
it,  variously  including: 

(1)  dropping  the  documentation 
requirement  (power  of  attorney  and/or 
letter  of  authorization)  applicable  to  the 
additional  parties  that  could  request 
confidentiality  under  the  proposed 
regiilation,  on  the  grounds  it  is  time 
consuming  and  onerous  for  importers/ 
consignees  to  produce  it  and  for  the 
additional  parties  (NVOCCs  and  ocean 
carriers)  to  manage  and  submit  it  (many 
commenters,  both  for  and  against,  were 
imsure  whether  the  proposed 
regulation,  which  requires  that  the 
importer/consignee  designate  the 
NVOCC  or  ocean  carrier  as  its  attorney- 
in-fact,  requires  a  power  of  attorney); 

(2)  allowing  the  additional  parties 
filing  confidentiality  requests  under  the 
proposed  regulation  to  retain  the 
required  documentation  in  their  records 
rather  than  submit  it  with  the 
confidentiality  request; 

(3)  adding  a  general  exclusion  from 
the  disclosure  requirement  for  any 
information  relative  to  FROB  (Freight 
Remaining  on  Board)  merchandise; 

(4)  allowing  all  NVOCCs  to  request 
confidentiality,  whether  or  not  they  are 
licensed  or  registered  with  the  Federal 


Maritime  Commission  or  they  have  the 
capacity  to  file  information 
electronically; 

(5)  providing  that  a  general  grant  of 
confidentiality  apply  to  all  information 
submitted  by  NVOCCs  and  ocean 
carriers  under  the  "24-hour  rule,"  not 
just  importer/consignee  identification 
information;  and 

(6)  improving  the  process  by  reducing 
the  incidence  of  erroneous  disclosures 
and  eliminating  the  biennial  filing 
requirement. 

Comments  in  Opposition  to  the 
Proposed  Amendment 

Fifty-two  of  the  60  commenters 
opposed  adoption  of  the  amendment 
proposed  in  the  NPRM.  These 
commenters  include:  U.S. 
manufacturers,  producers,  and 
importers;  a  publisher  of  trade 
information;  a  United  States  Attorney, 
Department  of  Justice;  ocean  carriers 
and  shipping  companies;  market 
researchers  and  consultants;  trade 
associations;  port  authorities;  local  and 
regional  economic  and  business 
development  organizations;  offshore 
suppliers;  and  a  U.S.  Congressman. 
From  their  conunents,  several 
significant  reasons  for  opposition  to  the 
proposed  amendment  emerged.  Because 
of  the  number  of  individual  comments 
opposing  the  proposal,  they  are 
cousolidated  and  presented  below 
according  to  subject. 

The  Proposed  Amendment  Goes  Beyond 
the  Terms  of  the  Statute  and  Is  Contrary 
to  Congressional  Policy 

Many  of  the  conunenters  opposing  the 
proposed  amendment  contended  that: 
(1)  The  proposed  expansion  of  the 
parties  authorized  to  request 
confidentiality  under  the  regulation 
strains  the  language  of  the  statute  and 
the  intent  of  Congress  and  (2)  this 
expansion  would  wrongly  upset  the 
"fireedom  of  information — 
confidentiality  balance"  provided  for 
under  section  1431. 

These  commenters  stated  that 
allowing  additional  parties  to  request 
confidentiality  under  the  regulation 
would  lead  to  the  filing  of  more  requests 
and  a  corresponding  reduction  of 
available  information.  Also,  according 
to  these  commenters,  most  or  perhaps 
all  of  these  additional  requests  would  be 
authorized  by  importers  or  consignees 
who  othenvise  would  not  make  the 
request  of  their  own  volition;  instead, 
the  NVOCCs  and  ocean  carriers  allowed 
to  request  confidentiality  under  the 
proposed  regulation  would  seek 
authorization,  for  their  own  reasons, 
from  their  importer  and  consignee 
clients  to  file  the  confidentiality 


requests.  Thus,  these  commenters 
stated,  access  to  information  would  be 
blocked,  to  the  detriment  of  those  who 
rely  on  that  information,  while  the 
purpose  of  section  1431 — excluding 
from  disclosure  the  identities  of 
importers  and  consignees  for  their 
protection — would  not  be  served 

The  Proposed  Amendment  Is  Not 
Necessary 

Many  commenters  contended  that 
there  is  no  need  to  amend  the 
regulation.  This  contention  has  two 
parts.  The  first  asserts  that  there  is  no 
need  to  amend  the  regulation  because 
the  "disclosure-confidentiality  process" 
that  is  now  in  place  under  the  statute 
and  the  regulation  works  well  for  both 
the  trade  conununity  that  utilizes  the 
information  and  the  importers  and 
consignees  who  may  request 
confidentiality  if  they  so  desire.  These 
commenters  repeatedly  stated  that  the 
ciurent  law  strikes  the  right  balance 
between  freedom  of  information  and 
confidentiality.  In  this  regard,  these 
commenters  pointed  out  that  the  NPRM 
did  not  identify  a  single  problem, 
difficulty,  or  impediment  facing 
importers  or  consignees  under  the 
current  system  that  might  warrant  a  fix 
to  further  the  intent  of  the  law. 

The  second  part  of  the  contention 
questioned  the  NVOCC  community's 
claim  to  need  protection  from  harm  that 
would  result  from  disclosure  of  the 
manifest  information  for  which  it  now 
seeks  to  request  confidentiality.  These 
commenters  pointed  out  that,  for  many 
years,  imder  the  ciurent  system,  ocean 
carriers  have  not  suffered  harm 
requiring  remedy  despite  the  fact  that 
they  have  not  had  the  right  to  request 
confidentiality  on  behalf  of  their 
importer  or  consignee  clients.  They  thus 
questioned  the  contention  that  a  level  of 
harm  requiring  remedy  would  result 
upon  the  release  of  that  same  manifest 
information  submitted  by  NVOCCs 
authorized  to  file  confidentiality 
requests  under  the  proposed 
amendment. 

The  Proposed  Amendment  Harms  Those 
Entities  That  Utilize  Publicly  Available 
Trade  Information 

Many  commenters  in  opposition  cited 
the  broad  extent  of  the  harm  that  the 
proposed  amendment  would  inflict  on 
those  many  elements  of  the  trade  and 
related  conununities  that  utilize  the 
disclosed  manifest  information  for  a 
wide  variety  of  reasons.  A  long  list  of 
users  of  and  uses  for  the  information 
emerged  from  the  comments.  Some  of 
the  users  are:  Trade  associations  and 
other  advocates  for  U.S.  manufacturers/ 
producers,  importers,  and  exporters; 
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current  procedure  provides.  Several 
asked  whether  a  power  of  attorney 
would  have  to  be  submitted  vydth  the 
request  and  authorization  letter.  Others 
asked  about  recordkeeping 
requirements. 

Third,  these  commenters  indicated 
that  the  burden  on  CBP  also  would 
increase  significantly  in  verifying  and 
tracking  authorizations  and  requests, 
suggesting  creation  of  a  more 
bureaucratic  system  with  a  more 
complicated  document  management 
component.  Some  asked  how  multiple 
requests  (from  different  NVOCCs  or 
carriers)  for  the  same  importer  or 
consignee  would  be  handled.  Even  if 
only  one  request  per  importer  or 
consignee  were  required,  which  is  not 
clear  imder  the  proposed  regulation, 
CBP  would  have  to  determine  if  a 
request  had  already  been  filed  on  behalf 
of  an  importer/consignee  each  time  it 
received  a  request  for  an  importer/ 
consignee.  Also,  if  requests  were  not 
accompanied  by  the  required 
document(s),  CBP  would  have  to  request 
the  document(s)  or  send  the  certification 
back  to  the  filer,  holding  acceptance  and 
processing  of  the  certification  in 
abeyance.  If  questions  were  raised  about 
the  legitimacy  or  details  of  the 
authorization  letter  or  the  power  of 
attorney  (or  other  document),  if  required 
and  submitted,  CBP  would  have  to  make 
inquiries. 

The  Proposed  Amendment  Poses  a 
Security  Risk 

Another  reason  for  opposition  to  the 
proposed  amendment  mentioned  by  a 
few  commenters  was  the  matter  of 
security.  Some  contended  that  curtailing 
the  quantity  of  available  information 
would  harm  local,  stata,  and  federal 
security  and  law  enforcement  interests. 
Some  stated  that  the  fact  that  the 
information  is  not  disclosed  until  after 
a  shipment  has  arrived  and  been 
processed/released  does  not  mean  that 
the  information  would  lack  value. 
Meaningful  investigative  information 
could  be  gleaned  after  the  fact,  revealing 
patterns  or  past  conduct  that  could  be 
helpful  in  law  enforcement  or  anti- 
terrorism security  initiatives.  One 
commenter's  letter  included  a  letter 
from  a  U.S.  Attorney  whose  access  to 
trade  information  assisted  his  office  in 
obtaining  convictions  for  a  smuggling 
related  crime. 

Business  Practices  Adjustment 

Several  commenters  in  opposition 
complained  that  altering  the  disclosure/ 
confidentiality  process  under  the 
regulation  would  require  further 
adjustments  by  those  involved  in  the 
import  and  import  servicing  trades.  For 


example,  one  commenter  stated  that 
changing  the  content  of  information 
disclosed  would  result  in  an 
unfavorable  change  to  its  business 
practices  and  a  negative  impact  on  its 
bottom  line. 

CBP's  Determination 

After,  reviewing  the  comments,  and 
upon  further  consideration  of  the 
matter,  CBP  has  determined  to 
withdraw  the  proposal.  It  is  apparent 
that  most  of  those  who  favored  the  idea 
behind  the  proposed  regulation 
nevertheless  believe  that  the  regulation, 
as  drafted,  does  not  go  nearly  far 
enough;  however,  the  plain  language  of 
the  statute  will  not  allow  CBP  to  go 
nearly  as  far  as  they  would  prefer.  Those 
who  objected  to  the  proposed  regulation 
believe  that  it  went  much  too  far  and 
that  the  status  quo  was  preferable  for 
many  reasons.  Thus,  because  such  a 
substantial  majority  of  the  commenters 
did  not  favor  the  actual  proposed 
regulation  and  the  comments  revealed 
such  a  strong  split  within  the  trade 
community,  CBP  has  decided  not  to 
engage  in  any  rulemaking  activity  in 
this  area  for  these  reasons  and  the 
reasons  explained  below. 

CBP  agrees  with  those  commenters 
who  stated  that  adoption  of  the 
proposed  amendment  would  result  in 
an  increase  in  the  number  of 
confidentiality  requests  made  under  the 
regulation.  CBP  acknowledges  that  most 
of  that  increase  would  likely  result  from 
the  solicitation  of  importer  and 
consignee  authorizations  by  NVOCCs 
and  carriers  allowed  to  make  the  request 
under  the  proposed  regulation.  In  a 
recent  month  since  publication  of  the 
NPRM,  although  certainly  premature, 
one  quarter  of  the  confidentiality 
requests  CBP  received  were  made  by 
NVOCCs  on  behalf  of  their  importer/ 
consignee  clients.  If  the  proposed 
amendment  were  adopted,  the  increase 
in  the  volume  of  confidentiality  requests 
would,  to  a  corresponding  extent,  result 
in  less  available  information  for  those 
segments  of  the  trade  community  that 
utilize  and  rely  on  that  information. 
This,  in  turn,  raises  a  legitimate 
question  as  to  whether  the  proposal 
woiUd  have  a  deleterious  impact  on  the 
"freedom  of  information — 
confidentiality  balance"  that  the  statute 
provides. 

Regarding  the  terms  of  the  statute, 
because  most  of  the  additional  requests 
would  be  made  on  behalf  of  importers 
and  consignees  who  might  not 
otherwise  make  the  request  of  their  own 
volition,  CBP  has  had  to  consider 
whether  the  proposed  amendment 
would  serve  the  interests  of  parties  not 
intended  to  be  beneficiaries  of  the  law. 
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i.e.,  NVOCCs  and  ocean  carriers 
handling  the  importer's/consignee  s 
shipments.  CBP  agrees  that  the  statute  is 
designed  to  protect  the  identities  of 
importers  and  consignees  (and  their 
shippers  if  desired)  for  reasons  that  are 
related  to  their  own  competitive  well 
being,  not  for  reasons  related  to  the 
competitive  well  being  of  the  NVOCCs 
and  ocean  carriers  filing  manifest 
information  in  accordance  with  the  "24- 
hour  rule." 

Thus,  upon  review  of  the  comments 
and  further  review  of  the  matter,  CBP 
recognizes  that  allowing  these  other 
parties  to  file  confidentiality  requests 
for  their  importer  and  consignee  clients 
will  not  further  the  intent  of  the  law's 
confidentiality  provision  to  protect  the 
interests  of  the  importers/consignees, 
but  will  instead  serve  the  interests  of 
these  other  parties  at  the  expense  of 
users  of  manifest  information  whose 
interest  this  law  is  also  intended  to 
serve.  Importers  and  consignees  already 
enjoy  the  benefits  of  this  law  through 
the  current  regulation,  which  allows 
confidentiality  requests  to  be  made  by 
their  authorized  employees,  attorneys, 
or  officials. 

Moreover,  CBP  is  further  persuaded 
by  several  of  the  other  comments 
opposing  the  proposed  amendment  and 
submits  that  the  weight  of  these  other 
comments,  taken  together,  provides 
additional  support  for  a  decision  to 
abandon  the  NPRM.  Primary  among 
these  other  reasons  against  adoption  of 
the  proposal  are  that  the  proposal,  if 
adopted,  would  cause  some  degree  of 
harm  to  certain  elements  of  the  trade 
community  without  producing  a 
beneficial  impact  on  the  law's 
beneficiaries  or  achieving  a  result 
mandated  by  law;  the  proposal  woidd 
create  an  unacceptable  operational 
burden  on  CBP;  and  it  would  create 
additional  operational  burdens  on  all 
involved  parties,  including  the 
importers  and  consignees  who  may 
request  confidentiality  imder  the 
current  regulation  without  preparing  a 
power  of  attorney  or  authorization 
letter.  Also,  the  proposed  amendment 
raised  a  number  of  significant  questions, 
as  made  clear  by  the  comments  for  and 
against,  and  as  discovered  by  CBP 
during  its  further  review  of  the  matter, 
indicating  that  amending  the  process  as 
proposed  is  more  complicated  and 
problematic  than  initially  contemplated. 
This  recommends  to  an  additional 
extent  abandonment  of  the  project. 

In  summary,  it  is  clear  that  there  is  no 
consensus  among  members  of  the  trade 
community  on  the  value  of  adopting  the 
proposed  regulation  and  that  the  greater 
weight  of  the  comments  is  persuasively 
against  adoption.  Also,  the  proposed 


regulation,  if  adopted,  would  have 
presented  a  considerable  challenge  to 
administrative  efficiency  for  both  CBP 
and  importers  and  consignees. 

Dated:  August  7,  2003. 

Robert  C.  Bonner,  ^ 

Commissioner,  Customs  and  Border 
Protection. 

[FR  Doc.  03-20567  Filed  8-12-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Part  1 

[REG-209377-69] 

RIN  1545-BA69 

At-Rlsk  Limitations;  Interest  Other 
Than  That  of  a  Creditor;  Correction 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 

ACTION:  Correction  to  notice  of  proposed 
rulemaking. 

SUMMARY:  This  document  contains  a 
correction  to  a  notice  of  proposed 
ndemaking  relating  to  the  treatment,  for 
purposes  of  the  at-risk  limitations,  of 
amounts  borrowed  from  a  person  who 
has  an  interest  in  an  activity  other  than 
that  of  a  creditor  or  from  a  person 
related  to  a  person  (other  than  the 
borrower)  with  such  an  interest. 
FOR  FURTHER  INFORMATION  CONTACT:  Tara 
P.  Volungis  (202)  622-3080  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  regulations  that  are  the 
subject  of  this  correction  are  under 
section  465  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published,  the  proposed 
regulations  REG-209377-89,  contains 
an  error  that  may  prove  to  be  misleading 
and  is  in  need  of  clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
proposed  regulations  REG-209377-89, 
which  is  the  subject  of  FR  Doc.  03- 
17090,  is  corrected  as  follows: 

1.  On  page  40583,  column  3,  in  the 
preamble,  under  the  paragraph  heading 
FOR  FURTHER  INFORMATION  CONTACT 
paragraph  1,  lines  4  and  5,  the  language 
"requests  for  a  public  hearing,  [Insert 
Name],  202-622-7180  (not  toll-free"  is 
corrected  to  read  "requests  for  a  public 


hearing,  Sonya  Cruse,  202-622-4693 
(not  toll-free". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel  (Procedure  and  Administration). 
(FR  Doc.  03-20666  Filed  8-12-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7542-8] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  partially 

delete  the  Monticello  Mill  Tailings 

(USDOE)  Superfund  Site  from  the 

National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA)  Region  8  is  issuing  a 
notice  of  intent  to  partially  delete  the 
Monticello  Mill  Tailings  (USDOE) 
Superfund  Site  (the  Site)  located  in 
Monticello,  Utah,  from  the  National 
Priorities  List  (NPL)  and  requests  public 
comments  on  this  notice  of  intent.  The 
NPL,  promulgated  pursuant  to  section 
105  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is  found 
at  appendix  B  of  40  CFR  part  300  of  the 
National  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP).  The 
EPA  has  determined  that  all  appropriate 
response  actions  under  CERCLA,  other 
than  operation  and  maintenance  and 
five-year  reviews,  have  been  completed. 
However,  this  partial  deletion  does  not 
preclude  future  actions  under 
Superfund.  The  State  of  Utah,  through 
the  Utah  Department  of  Environmental 
Quality  (UDEQ),  concurs  with  the 
decision  for  partial  deletion  of  the  Site 
from  the  NPL  provided  that  no  adverse 
comments  are  received  during  the 
public  comment  period. 

In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  we 
are  publishing  a  direct  final  notice  of 
partial  deletion  of  the  Site  without  prior 
notice  of  intent  to  partially  delete 
because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comments.  We  have 
explained  our  reasons  for  this  partial 
deletion  in  the  preamble  to  the  direct 
final  partial  deletion.  If  we  receive  no 
adverse  comments  on  this  notice  of 
intent  to  partially  delete  or  the  d'lect 
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ap  propriate, 


final  notice  o 
not  take  further 
intent  to  part:  ally 
adverse  conu|ients 
the  direct 
and  it  will  no  t 
we  will,  as 
public  comments 
partial  deletic  n 
notice  of  intei  it 
will  not  instit  iite 
period  on  thi; 
partially  del 
in  commentidg 
For  additiona 
direct  final  nc  tice 
which  is  located 
Regulations 
Register. 


partial  deletion,  we  will 
action  on  this  notice  of 
delete.  If  we  receive 
we  will  withdraw 
notice  of  partial  deletion 
take  eHect.  In  such  case, 
address  all 
in  a  subsequent  final 
notice  based  on  this 
to  partially  delete.  We 
a  second  comment 
notice  of  intent  to 
J.  Any  parties  interested 
must  do  so  at  this  time, 
information,  see  the 
of  partial  deletion 
in  the  "Rules  and 
iection  of  this  Federal 


DATES: 
must  be 
2003. 


Comments  concerning  this  Site 
received  by  September  12, 


ADDRESSES: 

be  addressed 
{8EPR-F), 
U.S.  EPA 
Suite  300 
2466,  musAoi+c 
312-6662  or 


V\fritten  comments  should 
Mr.  Paul  Mushovic 
Rer  ledial  Project  Manager, 
Region  8,  999  18th  Street, 
Deiver,  Colorado  80202- 
paul@epa.gov,  (303) 
U-800-227-8917. 


itlFORMATTON  CONTACT:  For 
regarding  Site  deletion, 
Mushovic  (8EPR-F), 
Pro^t  Manager,  U.S.  EPA 
8th  Street,  Suite  300, 
Colorkdo  80202-2466, 
paiil@epa.gov,  (303)  312- 
80C  -227-8917.  For  other 
i4formation,  contact  Mr.  Art 
Manager,  U.S. 
Energy  (DOE),  2597  B  ^4 
J  mction,  Colorado  81503, 
kleinrath^  yo.doe.gov,  (970)  248- 
Eiavid  Bird,  Project 
of  Utah  Department  of 
Quahty.  168  North  1950 
City,  Utah  84116,  (801) 


FOR  FURTHER 

information 

contact  Mr. 

Remedial 

Region  8,  999 

Denver. 

mushovic. 

6662  or  1-: 

general  Site 

Kleinrath, 

Department  o 

Road,  Grand 

art 

6037,  or  Mr. 

Manager,  Stati  t 

Environmenta 

West,  Salt 

536-^219 


Prop-am 


Lake 


SUPPLEMENTArtY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  o  '  Partial  Deletion  which  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register. 

Information  Repositories:  Repositories 
have  been  estj  blished  to  provide 
detailed  infon nation  concerning  this 
decision  at  thf  following  addresses:  U.S. 
DOE  Grand  Ju  iction  Office  Public 
Reading  Rood:  ,  2597  B  %  Road,  Grand 
Jimction,  Colcrado  81503,  (970)  248- 
6089,  Monday  through  Friday  7:30  a.m. 
to  4  p.m.;  U.S.  DOE  Repository  Site 
Office,  7031  S  juth  Highway  191, 
Monticello,  Ui  ah  84535,  (435)  587- 
2098,  Monday  through  Friday  8  a.m.  to 
5  p.m.,  or  by  a  spointment. 


List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  PR  54757.  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923. 
3  CFR,  1987  Comp.,  p.  193.  .    \ 

Dated:  July  31,2003. 
Robert  E.  Roberts, 

Regional  Administrator,  U.S.  SPA  Regio^i  8. 
[FR  Doc.  03-20431  Filed  8-12-03;  8:45  am] 

BILLING  CODE  6S60-50-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1152 
[STB  Ex  Parte  No.  647] 

Class  Exemption  for  Expedited 
Abandonment  Procedure  for  Class  II 
and  Class  III  Railroads 

ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  has  received  a  proposal  to 
create  a  class  exemption  under  49 
U.S.C.  10502  for  Class  II  and  Class  III 
railroads  from  the  prior  approval 
abandonment  requirements  of  49  U.S.C. 
10903.  The  Board  intends  to  consider 
this  proposal,  and  any  other  matters  that 
interested  persons  may  raise  regarding 
the  abandonment  process  generally,  at 
an  oral  hearing  to  be  held  in  the  fall  of 
this  year.  The  Board  is  not  seeking 
public  comment  at  this  time  but  will 
issue  a  subsequent  notice  setting  forth 
the  details  for  filing  comments  and 
participating  in  the  Board's  hearing. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-8339.) 

SUPPLEMENTARY  INFORMATION:  On  May 
15,  2003,  sixty- five  regional  and  short- 
line  carriers  ^  (petitioners)  filed  a 


'  The  sixty-five  carriers  are:  Allegheny  &  Eastern 
Railroad.  Inc.;  Bradford  Industrial  Rail,  Inc.;  Buffalo 
&  Pittsburgh  Railroad,  Inc.;  Carolina  Coastal 
Railway,  Inc.;  Commonwealth  Railway,  Inc.; 
Chicago  SouthShore  &  South  Bend  Railroad; 
Chattahoochee  &  Gulf  Railroad  Co.,  Inc.;  Connecuh 
Valley  Railroad  Co.,  Inc.;  Corpus  Christi  Terminal 
Railroad,  Inc.;  The  Dansville  &  Mount  Morris 
Railroad  Company;  Eastern  Idaho  Railroad,  Inc.; 
Genesee  &  Wyoming  Railroad  Company;  Golden 
Isles  Terminal  Railroad,  Inc.;  H&S  Railroad  Co.. 


petition  before  the  Board  to  use  its 
exemption  authority  imder  49  U.S.C. 
10502.  Petitioners  ask  the  Board  to 
adopt  a  new  class  exemption  for  use  by 
small  carriers  in  abandoning  rail  lines. 
Petitioners  claim  that  the  proposal 
would  eliminate  current  regulatory 
incentives  for  small  carriers  to  delay 
abandonment  while  letting  the  traffic 
base  and  physical  condition  of  low- 
density  lines  deteriorate;  subject  exit 
and  entry  to  the  rail  industry  to  market 
forces;  and  increase  the  dissemination 
of  commercial  information  to  facilitate 
the  offer  of  financial  assistance  (OFA) 
procedures.  In  addition,  petitioners 
claim  that  the  proposal  would  reduce 
the  administrative  burdens  on  the 
Board. 

The  proposal  would  allow  small 
carriers  to  file  a  notice  of  exemption 
whenever  they  make  the  business 
decision  that  a  given  line  was  no  longer 
economically  viable.  Petitioners  argue 
that  their  proposal  would  eliminate 
delays  in  the  abandonment  process  and 
allow  small  carriers  to  quickly  redepfloy 
limited  assets.  This,  petitioners 
maintain,  would  facilitate  maintenance 
and  infrastructure  upgrades  necessary 
for  small  carriers  to  continue  in 
operation. 

The  proposed  notices  of  exemption 
would  include  36-months  of  traffic  and 
revenue  information,  a  description  of 
the  current  physical  condition  of  the 
line,  an  estimate  of  rehabilitation,  the 


Inc.;  Illinois  Indiana  Development  Company,  LLC; 
Illinois  &  Midland  Railroad  Company.  Inc.;  Kansas 
&  Oklahoma  Railroad,  Inc.;  Knoxville  &  Holston 
River  Railroad  Co.,  Inc.;  Lancaster  and  Chester 
Railway  Company;  Laurinburg  &  Southern  Railroad 
Co.,  Inc.;  Louisiana  &  Delta  Railroad,  Inc.; 
Louisville  &  Indiana  Railroad  Company;  Minnesota 
Prairie  Line,  Inc.;  Montana  Rail  Link,  Inc.;  New 
York  &  Atlantic  Railway  Company;  Pacific  Harbor 
Line,  Inc.;  Palouse  River  &  Coulee  City  Railroad, 
Inc.;  Pennsylvania  Southwestern  Railroad,  Inc.; 
Piedmont  &  Atlantic  Railroad  Inc.;  Pittsburgh  & 
Shawmut  Railroad,  Inc.;  Portland  &  Western 
Railroad,  Inc.;  Rochester  &  Southern  Railroad,  Inc.; 
Rocky  Mount  &  Western  Railroad  Co.,  Inc.;  St. 
Lawrence  &  Atlantic  Railroad  Company;  Salt  Lake 
City  Southern  Railroad  Company;  Savannah  Port 
Terminal  Railroad.  Inc.;  South  Buffalo  Railway 
Company;  South  Kansas  &  Oklahoma  Railroad 
Company;  Stillwater  Central  Railroad;  Talleyrand 
Terminal  Railroad,  Inc.;  Three  Notch  Railroad-Co., 
Inc.;  Timber  Rock  Railroad,  Inc.;  Twin  Cities  & 
Western  Railroad  Company;  Utah  Railway 
Company;  Willamette  &  Pacific  Railroad.  Inc.; 
Wiregrass  Central  Railroad  Company,  Inc.;  York 
Railway  Company;  AN  Railway.  LLC;  Atlantic  and 
Western  Railway,  Limited  Partnership;  Bay  Line 
Railroad,  LLC;  Central  Midland  Railway;  Copper 
Basin  Railway,  Inc.;  East  Tennessee  Railway,  L.P.; 
Galveston  Railroad,  L.P.;  Georgia  Central  Railway, 
L.P.;  The  Indiana  Rail  Road  Company;  KWT 
Railway,  Inc.;  Little  Rock  &  Western  Railway,  L.P.; 
M  &  B  Railroad,  L.L.C.;  Tomahawk  Railway, 
Limited  Partnership;  Valdosta  Railway,  L.P.; 
Western  Kentucky  Railway,  LLC;  Wheeling  &  Lake 
Erie  Railway  Company;  Wilmington  Terminal 
Railroad,  L.P.;  and  Yolo  Shortline  Railroad 
Company. 
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carrier's  calculation  of  the  line's  net 
liquidation  value  (NLV),  the  names  of 
connecting  carriers  and  the  points  of 
interchange.  The  abandoning  carrier 
would  publish  this  information  for  three 
consecutive  weeks  in  local  newspapers 
and  in  nationally-distributed,  railroad 
trade  publications.  A  potential 
piuchaser  could  review  the  data 
underlying  the  published  information 
and  the  abandoning  carrier  would  be 
required  to  provide  such  information 
within  5  days. 

Petitioners'  proposal  would  require 
'carriers  availing  themselves  of  the  class 
exemption  to  stipulate  that  any  OFA 
sale  woidd  be  at  NLV  and  would  forgo 
any  claim  of  a  going  concern  vedue.  hi 
addition,  the  proposed  exemption 
would  asstire  that  any  purchaser  woiUd 
have  access  to  third-party  carriers 
through  trackage  or  haulage  rights  at 


commercially  reasonable  rates  where 
traffic  moved  via  those  connections 
during  the  preceding  24-month  period. 
Further,  the  proposal  would  give  OFA 
purchasers  more  time  to  consider  and 
evaluate  a  line  by  allowing  offers  up  to 
90  days  after  publication  in  the  Federal 
Register  and  it  would  make  the  data 
available  before  the  OFA  process 
formally  begins. 

Petitioners'  proposal  would  also 
invert  the  environmental  and  historic 
preservation  requirements.  Currently, 
abandoning  carriers  must  prepare 
environmental  and  historic  reports 
before  filing  for  abandonment  authority. 
Petitioners  argue  that  this  is  sometimes 
wasteful,  as  a  successful  OFA  purchase 
obviates  the  need  for  such  reports. 
Petitioners'  proposal  would  allow  the 
environmental  and  historic  reporting  to 


be  made  after  the  completion  of  the 
OFA  process. 

As  noted,  the  Board  intends  to  hold 
a  hearing  during  the  fall  on  this  petition 
and  on  other  matters  that  interested 
persons  may  raise  regarding  the  Board's 
abandonment  process.  The  Board  will 
issue  a  subsequent  notice  providing 
details  for  persons  interested  in 
submitting  written  comments  and 
participating  in  the  Board's  hearing. 

Board  decisions,  notices,  and  the  May 
15,  2003  petition  are  available  on  our 
Web  site  at  http://www.stb.dot.gov. 

Decided:  August  7,  2003. 

By  the  Board.  Roger  Nober,  Chainnan. 
Vernon  A.  Williams^ 
Secretary. 
[FR  Doc.  03-20588  Filed  8-12-03;  8:45  am) 
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This  section  of 


Ihe  FEDERAL  REGISTER 


contains  docun  ents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Marketing  Service 
[Doclcet  Number  TM-03-06] 

National  Organic  Program; 
Nominations  for  Peer  Review  Panel 
Technical  Expert 

agency:  Agrii  :ultural  Marketing  Service, 

USDA. 

ACTION:  Notic^. 


Organic  Foods 
(Act)of  1990.  as 
.S.C.  6516)  permits  the 
AgricuJtiire's  (USDA) 
ic  Program  (NOP)  to 
review  panel  to  evaluate 
c(  reditation  program.  This 

r  nominations  for  a 
pfert  to  serve  on  the  peer 


A:t 
I 


pear 


summary:  Th^ 

Production 

amended  (7 

Department 

National  Org^nii 

establish  a 

the  NOP's  ai 

notice  calls  fc 

technical  ex 

review  panel. 

DATES:  Written  nominations,  with 

resumes,  must  be  postmarked  on  or 

before  Septen  iber  12,  2003. 

Nominations  should  be  sent 

ne  E.  Benham, 
Itlarketing  Information 
USDA-AMS-TMP-NOP, 

ence  Avenue,  SW..  Room 
0268,  Washington,  DC 
md  to  Mr.  Reinaldo  B. 
P  ogram  Director. 
A  ssessment,  American 
Staijdards  Institute,  1819  L 
Floor.  Washington  DC 


S  op  I 


eh; 


ADDRESSES 

to  Ms.  Kather 

Agricultural 

Assistant. 

1400  Indepei^ 

4008-S,  Ag 

20250-0268, 

Figueiredo, 

Conformity 

National 

Street  NW 

20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keith  Jones,  Director,  Program 
Development!  National  Organic 
Program.  140e  Independence  Ave..  SW.. 
Room  4008-^,  Ag  Stop  0268, 
Washington,  DC  20250-0268; 
Telephone:  (i  02)  720-3252;  Fax:  (202) 
205-7808;  e-ipail:  keith.jones@usda.gov. 
SUPPLEMENTAtiY  INFORMATION:  The  Act 
permits  the  A  dministrator  of  the 
Agricultural  I  /larketing  Service  to 
establish  a  pe  st  review  panel.  Under  the 
Act's  implem  anting  regulations  (7  CFR 


205.509)  the  peer  review  panel  is  to  be 
composed  of  not  less  than  3  members 
who  shall  evaluate  the  National  Organic 
Program's  adherence  to  the 
accreditation  procedures  in  subpart  F  of 
the  regulations  and  International 
Organization  for  Standards/ 
International  Electro-technical 
Commission  (ISO/IEC)  Guide  61, 
General  requirements  for  assessment 
and  accreditation  of  certificationy 
registration  bodies,  and  the  National 
Organic  Program's  accreditation 
decisions.  This  analysis  is  to  be 
accomplished  through  the  review  of 
accreditation  procedures,  document 
review  and  site  evaluation  reports,  and 
accreditation  decision  documents  or 
docimientation.  The  peer  review  panel 
is  required  to  report  its  findings,  in 
writing,  to  the  NOP  Program  Manager. 

The  NOP  has  selected  the  American 
National  Standards  Institute  (ANSI)  to 
perform  an  assessment  using  the 
accreditation  procedures  at  7  CFR 
205.500-205.510  and  ISO/IEC  Guide  61. 
In  addition  to  the  reg\ilatlons  and 
guidelines,  ANSI's  assessment  method 
will  utilize  ISO  19011,  Guidelines  for 
quality  and/or  environmental 
management  system  audit  and  the 
International  Accreditation  Federation 
(lAF)  policies  and  procedures  for  a 
multilateral  recognition  arrangement  on 
the  level  of  accreditation  bodies  and  on 
the  level  of  regional  groups  (Issue  3 — 
Version  4). 

The  ANSI  was  selected  by  the  NOP  to 
perform  this  peer  review  assessment 
because  of  its  world-wide  credibility, 
knowledgeable  and  professional  staff 
and  performance  of  accreditation 
activities  similar  in  size  and  scope  to 
those  undertaken  by  the  NOP.  ANSI  has 
accredited  36  product  certification 
programs  for  a  variety  of  scopes  and  2 
personnel  certification  bodies  in  the 
U.S.  and  abroad.  In  addition.  ANSI  is 
the  sole  U.S.  representative  and  dues- 
paying  member  of  the  International 
Organization  for  Standeu-dization  (ISO), 
and.  via  the  U.S.  National  Committee 
(USNC).  the  International  Electro- 
technical  Commission  (lEC).  Further. 
ANSI  is  a  member  of  the  International 
Accreditation  Forum  (lAF),  and  the  sole 
U.S.  accreditation  body  for  product  and 
personnel  certifiers  in  this  international 
forum.  Finally,  at  the  regional  level, 
ANSI  is  a  member  of  Inter- American 
Accreditation  Cooperation  (lAAC)  and 
also  Pacific  Accreditation  Cooperation 


(PAC).  The  ANSI  Registrar 
Accreditation  Board  (RAB)  National 
Accreditation  Program  (NAP)  is  the  U.S. 
signatory  to  the  LAF  Multilateral 
Recognition  Arrangement  for  Quality 
and  Environment  Management  Systems. 

Assessment  Team  and  Time 
Requirements 

The  assessment  team  will  consist  of 
three  individuals;  (1)  an  ANSI  provided 
lead  assessor  trained  in  ISO/IEC  Guide 
61,  (2)  an  ANSI  provided  assessor 
trained  in  ISO/IEC  Guide  61,  and  (3)  a 
NOP  technical  expert. 

The  timetable  for  the  assessment  is 
expected  to  require  4  days  for 
preparation  for  the  assessment,  6  days 
for  assessment  at  USDA's  Washington 
headquarters,  3  days  for  witness 
assessments  at  offices  of  USDA 
accredited  certification  bodies  and  3 
days  for  completion  of  the  post- 
evaluation  report.  Completion  of  this 
report  will  be  the  responsibility  of  the 
lead  assessor.  The  assessment  process  is 
expected  to  begin  60  days  after  the 
publication  of  this  notice. 

Minimum  Skills  and  Experience 
Requirements 

Candidates  for  the  technical  expert 
position  must  have  demonstrable 
experience  in  working  in  team 
environments,  possess  excellent  verbal 
and  written  communication  skills 
(including  use  of  electronic  document 
formats),  and  demonstrate  the  ability  to 
work  under  pressure  and  meet  strict 
deadlines.  Candidates  must  have 
demonstrable  knowledge  of  organic 
production  and  handling  methods  and 
certification  procedures.  Preferred 
experience  includes  demonstrable 
knowledge  of  the  NOP  regulations  (7 
CFR  205  et  seq.),  ISO/IEC  Guide  61  and 
ISO/IEC  Guide  65.  An  understanding  of 
how  the  ISO/DEC  documents  apply  to 
public  institutions  is  also  preferred. 

Candidates  should  submit  their 
qualifications  in  a  resume  or  curriculum 
vita  format  along  writh  two  examples  of 
technical  writing.  In  addition  to  this 
information,  candidates  should  submit, 
if  applicable,  a  "declaration  of  interests" 
list.  This  list  should  state  all  direct 
commercial,  financial,  consulting, 
family,  or  personal  relationships  that 
currently  exist  or  have  existed  during 
the  past  12  months.  The  technical 
expert  will  be  required  to  recuse  him/ 
herself  from  the  review  of  files  of 
organizations  with  whom  he/she  hav% 
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had  direct  interests  in  the  preceding  12 
months. 

Compensation/Profiessional  Conduct 

The  NOP  technical  expert  will  be  a 
sub-contractor  to  ANSI.  Therefore, 
compensation  for  the  technical  expert 
including  hourly  rates  and  travel  and 
per  diem  reimbursement  will  be 
determined  by  direct  negotiations 
between  ANSI  and  the  NOP  technical 
expert.  In  addition  to  the  requirement  of 
recusing  him/herself  from  the 
assessment  process  as  discussed  above, 
the  technical  expert  will  be  required  to 
abide  by  all  ANSI  requirements 
concerning  professional  conduct. 

Dated:  August  7,  2003.  . 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
[PR  Doc.  03-20539  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service  < 

Gienn/Colusa  County  Resource 
Advisory  Committee 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

summary:  ThQ  Glenn/Colusa  County 
Resource  Advisory  Committee  (RAC) 
will  meet  in  Willows,  California. 
Agenda  items  to  be  covered  include:  (1) 
Introductions,  (2)  Approval  of  Minutes, 
(3)  Public  Comment,  (4)  Brochure  for 
Glenn/Colusa,  (5)  Ski-High  Project/ 
Possible  Action,  (6)  How  to  Solicit 
Projects,  (7)  November  Committee 
Conference,  (8)  Status  of  Members,  (9) 
Grants  &  Agreements,  (10)  General 
Discussion,  (11)  Next  Agenda. 
DATES:  The  meeting  will  be  held  on 
August  25.  2003.  from  1:30  p.m.  and 
end  at  approximately  4:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mendocino  National  Forest 
Supervisor's  Office,  825  N.  Humboldt 
Ave.,  Willows,  CA  95988.  Individuals 
wishing  to  speak  or  propose  agenda 
items  must  send  their  names  and 
proposals  to  Jim  Giachino,  DFO,  825  N. 
Humboldt  Ave.,  Willows,  CA  95988. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bobbin  Gaddini,  Committee 
Coordinator,  USDA,  Mendocino 
National  Forest,  Grindstone  Ranger 
District,  P.O.  Box  164,  Elk  Creek,  CA 
95939.  (530)  968-5329;  e-mail 
ggaddini@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 


Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to  bring  matters  to  the  attention  of  the 
Conunittee  may  file  written  statements 
with  the  Committee  staff  before  or  after 
the  meeting.  Public  input  session  will 
be  provided  and  individuals  who  made 
written  requests  by  August  25.  2003  will 
have  the  opportunity  to  address  the 
conmiittee  at  those  sessions. 

Dated:  August  7.  2003. 
James  F.  Giachino. 

Designated  Federal  Official. 

[PR  Doc.  03-20574  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE         , 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency:  National  Institute  of 
Standards  and  Technology  (NIST). 

Title:  Telephone  Interviews  with 
Occupants  of  World  Trade  Center  1,2, 
and  7. 

Fonn  Numberis):  None. 
.  OMB  Approval  Number:  None. 

Type  of  Review:  Emergency 
submission. 

Burden  Hours:  750. 

Number  of  Respondents:  1,000. 

Average  Hours  Per  Response:  45 
minutes. 

Needs  and  Uses:  NIST  is  conducting 
the  Federal  Investigation  of  the  World 
Trade  Center  disaster  subsequent  to  the 
House  Committee  on  Science 
(Sherwood  Boehlert,  R-NY,  Chairman) 
hearing  on  May  1,  2002,  on  The 
Investigation  of  the  World  Trade  Center 
Collapse:  Findings,  Recommendations 
and  Next  Steps  and  the  House 
Committee  on  Science  (Sherwood 
Boehlert,  R-NY,  Chairman)  hearing  on 
March  6,  2002,  on  Learning  from  9/1 1— 
Understanding  the  Collapse  of  the 
World  Trade  Center.  The  NIST 
Investigation  is  presently  conducted 
under  the  authority  of  the  National 
Construction  Safety  Team  Act  (NCST). 
Public  Law  107-231,  signed  into  law  by 
the  President  on  October  1,  2002.  The 
objectives  of  the  NIST  Worid  Trade 
Center  Investigation  are  to:  (1) 
Determine  technically,  why  and  how 
the  buildings  WTC  1,2,  and  7  collapsed 
following  the  initial  impact  of  the 
aircraft;  (2)  determine  why  the  injuries 
and  fatalities  were  so  high  or  low 


depending  on  location,  including  all 
technical  aspects  of  fire  protection, 
response,  evacuation,  and  occupant 
behavior  and  emergency  response;  (3) 
determine  the  procedures  and  practices 
that  were  used  in  the  design, 
construction,  operation,  and 
maintenance  of  the  World  Trade  Center 
Buildings;  and  (4)  identify,  as 
specifica'ly  as  possible,  building  and 
fire  codes,  standards,  and  practices  that 
warrant  revision  and  are  still  in  use.  The 
first-hand  accoimts  are  critical  to 
develop  or  refute  investigatory 
hypotheses,  support  modeling  results, 
and  record  events  inside  the  buildings 
which  cannot  otherwise  be  determined. 
Factors  which  may  affect  the  decision  to 
initiate  evacuation,  including 
emergency  communications,  previous 
evacuation  experience  (1993  bombing), 
and  training,  will  be  examined.  Further, 
this  study  will  estimate  the  initial 
population  of  the  World  Trade  Center  1, 
2,  and  7  on  the  morning  of  September 
11,  2001.  Ultimately,  the  data  from  this 
study  will  inform  the  development  and 
revision  of  building  codes,  standards, 
and  practices  for  the  evacuation  of  high- 
rise  buildings.  Thi^  information 
collection  must  be  conducted  in  a 
timely  manner  in  order  to  facilitate 
dissemination  to  other  aspects  of  the 
Investigation,  including  structural 
analysis,  emergency  personnel  response, 
thermal  environment  and  interior 
tenability,  and  egress  and  human 
behavior  analysis. 

Affected  Public:  Individuals  or 
households. 

Frequency:  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Jacqueline  Zeiher, 
(202) 395-4638. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-0266,  Department  of 
Conunerce,  Room  6625,  14th  and 
Constitution  Avenue,  NW. ,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHyneJc@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  by 
September  15,  2003  to  Jacqueline 
Zeiher,  OMB  Desk  Officer.  Room  10202, 
New  Executive  Office  Building, 
Washington,  DC  20503. 

Dated:  August  8,  2003. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  03-20611  Piied  8-12-03;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Census  Burfau 

Submission  ifor  OMB  Review; 
Comnf>ent  Rfquest 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  [information  under  the 

the  Paperwork  Reduction 
.  chapter  35). 

Census  Bureau. 
Annual  Survey  of 


US 
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Board's  Index  of  Industrial  Production 
and  the  Bureau  of  Economic  Analysis' 
estimates  of  the  gross  domestic  product 
(GDP).  The  data  also  provide  the 
Department  of  Energy  with  primary 
information  on  the  use  oL«nergy  by  the 
manufacturing  sector  to  produce 
manufactured  products.  These  data  also 
are  used  as  benchmark  data  for  the 
Manufacturing  Energy  Consumption 
Survey  which  is  conducted  for  the 
Department  of  Energy  by  the  Census 
Bureau.  The  Department  of  Commerce 
uses  the  exports  of  manufactured 
products  data  to  measure  the 
importance  of  exports  to  the 
manufacturing  economy  of  each  state. 
Within  the  Census  Bureau,  the  ASM 
data  are  used  to  benchmark  and 
reconcile  monthly  and  queirterly  data  on 
manufacturing  production  and 
inventories.  The  survey  also  provides 
valuable  information  to  private 
companies,  research  organizations,  and 
trade  associations.  Industry  makes 
extensive  use  of  the  annual  figures  on 
product  class  shipments  at  the  U.S. 
level  in  its  market  analysis,  product 
planning,  and  investment  planning. 
State  development/planning  agencies 
rely  on  the  survey  as  a  major  source  of 
comprehensive  economic  data  for 
policymaking,  planning,  and 
administration. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
Sections  182,  224  &  225. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhynek@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer  either  by  fax  (202-395-7245)  or 
e-mail  (susan_schechter@omb.eop.gov). 

Dated:  August  8,  2003. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-20613  Filed  8-12-03;  8:45  am] 
BUiJNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Economic  Analysis 

Renewal  of  the  Bureau  of  Economic 
Analysis  Advisory  Committee  Charter 

AGENCY:  Bureau  of  Economic  Analysis 
(BEA),  Department  of  Commerce. 
ACTION:  Notice  of  the  renewal  of  the 
BEA  Advisory  Committee  Charter. 

SUMIWARY:  Please  note  that  the  Secretary 
of  Commerce  has  renewed  the  Charter 
for  the  Bureau  of  Economic  Analysis 
Advisory  Committee  on  August  6,  2003. 
It  has  been  determined  that  the 
Committee  is  necessary  and  in  the 
public  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzette  Kern,  Designated  Federal 
Official,  Office  of  the  Director,  Bureau  of 
Economic  Analysis,  1441  L  Street,  NW., 
Washington,  DC  20230;  Telephone  (202) 
606-9616;  Fax  (202)  606-5310;  E-mail 
suzette.kem@l>ea.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  September 
2, 1999  to  advise  the  Director  of  BEA  on 
matters  related  to  the  development  and 
improvement  of  BEA's  national, 
industry,  international,  and  regional 
economic  accounts. 

Dated:  August  7,  2003. 
Steven  Landefeld, 

Director,  Bureau  of  Economic  Analysis. 
[FR  Doc.  03-20647  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  3510-06-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

SABIT  Alumni  Questionnaire 

ACTION:  Proposed  information 
collection;  Comment  request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506  (2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  14, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6625, 
14th  &  Constitution  Avenue,  NW., 
Washington,  DC  20230;  Phone  number: 
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(202)  482-0266;  E-mail: 
dHynek@doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  additional  information  or 
copies  of  the  alujxni  questionnaire 
should  be  directed  to:  Erin  Schumacher, 
SABIT,  1099  14th  Street,  Suite  4100W, 
Washington,  DC  20005;  Phone  number: 
(202)  482-0073;  E-mail: 
ErinSch  umacher@ita .  doc.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Department  of  Commerce, 
International  Trade  Administration, 
SABIT  Office  supports  technical 
assistance  and  training  for  professionals 
from  Eurasia,  while  promoting 
information  exchange  and  U.S.-Eurasian 
partnerships. 

Since  inception  SABIT  has  trained 
over  2500  professionals  fitim  Eurasia. 
The  purpose  of  this  questionnaire  is  to 
assess  the  affect  that  the  SABIT  Program 
has  had  on  its  alumni,  in  order  to  make 
improvements  to  the  program  and  report 
results. 

n.  Method  of  Collection 

SABIT  will  outsource  the  process  of 
contacting  SABIT  Program  alumni.  The 
selected  contractor  will  use  the 
submitted  questionnaire  for  collecting 
the  appropriate  information,  via  phone, 
email,  and  in  person. 

m.  Data 

OMB  Number:  0625-XXXX. 

Form  Number:  ITA-XXXX. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Former  participants 
of  the  SABIT  Grant  and  Group 
Programs. 

Estimated  Number  of  Respondents: 
1048. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  1048  hours  (including 
preparation  time  and  wrap-up). 

Estimated  Total  Annual  Costs:  $0. 

rV.  Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have  the 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  the  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  inf'^rmation 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
of  forms  of  information  technology. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  8,  2002. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-20612  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  3510-HE-4> 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-853] 

Bulk  Aspirin  from  tt>e  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Antidumping  Duty  Review. 

SUMMARY:  On  April  9,  2003,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  bulk  aspirin  from  the  People's 
Republic  of  China.  We  gave  interested 
parties  an  opportimity  to  comment  on 
the  preliminary  results.  Based  upon  our 
analysis  of  the  comments  received,  we 
have  made  changes  to  the  margin 
calculations  presented  in  the  final 
results  of  the  review.  We  find  that  bulk 
aspirin  from  the  People's  Republic  of 
China  was  not  sold  in  the  United  States 
below  normal  value  during  the  period  of 
review. 

EFFECTIVE  DATE:  August  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Santoboni  or  Blanche  Ziv,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone  (202)  482-4194  or  (202)  482- 
4207,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  9,  2003,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
preliminary  results  of  its  administrative 
review  of  bulk  acetylsalicylic  acid, 
commonly  referred  to  as  bulk  aspirin, 
from  the  People's  Republic  of  China 
("PRC")  [Bulk  Aspirin  from  the  People's 
Republic  of  China:  Preliminary  Results 
of  Antidumping  Duty  Administrative 


Review,  68  FR  17343  (April  9,  2003) 
["Preliminary  Results")). 

Since  the  Preliminary  Results,  the 
following  events  have  occurred:  We 
received  case  briefs  from  Rhodia,  Inc. 
(the  "petitioner")  and  Jilin  Henghe 
Pharmaceutical  Company,  Ltd., 
("Jilin"),  on  May  9.  2003.  We  received 
rebuttal  briefs  from  Jilin  and  Shandong 
Xinhua  Pharmaceutical  Co.,  Ltd. 
("Shandong")  on  May  16,  2003. 

The  Department  has  now  completed 
this  antidumping  duty  administrative 
review  in  accordance  with  section  751 
of  the  Tariff  Act  of  1930,  as  amended 
(the  "Act"). 

Scope  of  Order 

The  product  covered  by  this  review  is 
bulk  acetylsalicylic  acid,  commonly 
referred  to  as  bulk  aspinn,  whether  or 
not  in  pharmaceutical  or  compound 
form,  not  put  up  in  dosage  form  (tablet, 
capsule,  powders  or  similar  form  for 
direct  human  consumption).  Bulk 
aspirin  may  be  imported  in  two  forms, 
as  pure  ortho-acetylsalicylic  acid  or  as 
mixed  ortho-acetylsalicylic  acid.  Pure 
ortho-acetylsalicylic  acid  can  be  either 
in  crystal  form  or  granulated  into  a  fine 
powder  (pharmaceutical  form).  This 
product  has  the  chemical  formula 
CH«04.  It  is  defined  by  the  Official 
monograph  of  the  United  States 
Pharmacopoeia  ("USP")  23.  It  is 
classified  uuader  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  subheading  2918.22.1000. 

Mixed  ortho-acetylsalicylic  acid 
consists  of  ortho-acetylsalicylic  acid 
combined  with  other  inactive 
substances  such  as  starch,  lactose, 
cellulose,  or  coloring  materials  and/or 
other  active  substances.  The  presence  of 
other  active  substances  must  be  in 
concentrations  less  than  that  specified 
for  particular  nonprescription  drug 
combinations  of  bulk  aspirin  and  active 
substances  as  published  in  the 
Handbook  of  Nonprescription  Drugs, 
eighth  edition,  American 
Pharmaceutical  Association.  This 
product  is  classified  under  HTSUS 
subheading  3003.90.0000.  Although  the 
HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  merchandise 
under  investigation  is  dispositive. 

Period  of  Review 

The  period  of  review  ("POR")  is  July 
1,  2001,  through  June  30,  2002. 

Comparisons 

We  calculated  export  price, 
constructed  export  price  and  normal 
value  based  on  the  same  methodology 
used  in  the  Preliminary  Results  with  the 
following  exceptions: 
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7,  2003,  company-specific  calculation 
memorandum,  and  the  August  7,  2003, 
Factors  of  Production  Memorandum. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  are  addressed  in  the 
Decision  Memorandum  which  is  hereby 
adopted  by  this  notice.  Attached  to  this 
notice  as  an  appendix  is  a  list  of  the 
issues  which  the  parties  have  raised  dhd 
to  which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 


public  memorandum  which  is  on  file  in 
the  Central  Records  Unit,  Room  B-099  of 
the  Department.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the, Web  at 
http://ia.ita.doc.gov/fm/summary/ 
list.htm.  The  paper  copy  and  electronic 
version  of  the  Decision  Memorandum 
are  identical  in  content. 

Final  Results  of  Review 

We  determine  that  the  following 
dumping  margins  exist  for  the  period 
July  1,  2001,  through  June  30,  2002: 


Exporter/manufacture 


Weighted-average  margin  percentage 


0.00 
0.00 


Rates 


f ( r 


t  lel 


with  19  CFR 
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deposit  rates  will  be 
publication  of  these  final 
shipments  of  bulk  aspirin 
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after  the  publication  date  of  this  notice, 
as  provided  for  by  section  751(a)(1)  of 
the  Act:  (1)  for  Shandong  and  Jilin, 
which  have  separate  rates,  no 
antidiunping  duty  deposit  will  be 
required;  (2)  for  a  company  previously 
foimd  to  be  entitled  to  a  separate  rate 
and  for  which  no  review  was  requested, 
the  cash  deposit  rate  will  be  the  rate 
established  in  the  most  recent  review  of 
that  company;  (3)  for  all  other  PRC 
exporters  the  cash  deposit  rate  will  be 
144.02  percent,  the  PRC-wide  rate 
established  in  the  less  than  fair  value 
investigation;  and  (4)  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC,  the  cash  deposit  rate  will  be 
the  rate  applicable  to  the  PRC  supplier 
of  that  exporter.  These  deposit  rates 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

Notification  Regarding  APOs 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APO")  of  their 
responsibility  concerning  the  retiun  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  which  continues 


to  govern  business  proprietary 
information  in  this  segment  of  the 
proceeding.  Timely  written  notification 
of  the  return/destruction  of  APO 
materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(a)(1)  and 
777(i)oftheAct. 

Dated:  August  7,  2003. 

James  J.  Jochum, 

Assistant  Secretary  for  Import 
Administration. 

APPENDK 

List  of  Comments  in  the  Issues  and 
Decision  Memorandum 

Comment  i.Use  of  Import  Prices  v. 
Domestic  Prices  in  India  to  Value 
Phenol 

Comment  2:  Adjustment  of  Overhead 
and  SG&A  Ratios  to  Accdunt  for 
Different  Levels  of  Integration 

Comment  3:  Removal  of  Excise  Tax  from 
Alta's  Reported  Material  Costs  for  the 
Calculation  of  Overhead  and  SG&A 
Ratios 

Comment  4:  Other  Adjustment  to  the 

Overhead  and  SG&A  Ratios 

[FR  Dor.  03-20663  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-337-803] 

Fresh  Atlantic  Salmon  from  Ctiile: 
Termination  of  ttie  Five-Year  Sunset 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Termination  of  the  five-year 
sunset  review  of  the  antidumping  duty 
order  on  fi«sh  Atlantic  salmon  from 
Chile. 

summary:  On  June  2,  2003,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  antidumping  duty  order  on  fresh 
Atlantic  salmon  from  Chile.  See 
Initiation  of  Five-Year  Sunset  Review, 
68  FR  32728  (June  2,  2003).  In  the 
sunset  review  of  this  order,  no  domestic 
party  responded  to  the  notice  of 
initiation  by  the  applicable  deadline.  On 
July  25,  2003,  the  Department  published 
in  the  Federal  Register  final  results  of 
the  changed  circumstances  review, 
revocation  of  order,  and  rescission  of 
administrative  review  with  respect  to 
this  order.  See  Fresh  Atlantic  Salmon 
from  Chile:  Final  Results  of 
Antidumping  Duty  Changed 
Circiunstances  Review,  Revocation  of 
Order,  and  Rescission  of  Administrative 
Review,  68  FR  44043  (July  25,  2003).  In 
the  final  results  of  the  changed 
circumstances  review,  the  Department 
determined  to  revoke  the  order  on  fi^sh 
Atlantic  salmon  bova  Chile,  effective 
July  1,  2001,  because  domestic 
interested  parties  expressed  no  interest 
in  the  continuation  of  this  order.  Based 
on  the  final  results  of  the  changed 
circumstances  review  on  fresh  Atlantic 
salmon  from  Chile,  which  revoked  the 
order  as  of  a  date  prior  to  the  date  of  the 
sunset  revocation,  the  Department  is 
terminating  this  sunset  review. 
EFFECTIVE  DATE:  August  13,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  Kelly  Parkhill, 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-5050  or  (202)  482-3791. 
respectively. 

SUPPLEMENTARY  INFORMATION 

The  Applicable  Statute  and  Regulations 

The  Department's  procediues  for  the 
conduct  of  simset  reviews  are  set  forth 
in  section  751(c)  of  the  Tariff  Act  of 
1930  and  19  CFR  351.218.  Guidance  on 


methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
simset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3 — 
Policies  Regarding  the  Conduct  of  Five- 
Year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16, 1998)  (" Sunset  Policy 
Bulletin"). 

Scope  of  Order 

The  product  covered  by  this  order  is 
fresh,  farmed  Atlantic  salmon,  whether 
imported  "dressed"  or  cut.  Atlantic 
salmon  is  the  species  Salmo  salar,  in  the 
genus  Salmo  of  the  family  salmoninae. 
"Dressed"  Atlantic  salmon  refers  to 
salmon  that  has  been  bled,  gutted,  and 
cleaned.  Dressed  Atlantic  salmon  may 
be  imported  with  the  head  on  or  off; 
with  the  tail  on  or  off;  and  with  the  gills 
in  or  out.  All  cuts  of  fresh  Atlantic 
salmon  are  included  in  the  scope  of  the 
order.  Examples  of  cuts  include,  but  are 
not  limited  to:  crosswise  cuts  (steaks), 
lengthwise  cuts  (fillets),  lengthwise  cuts 
attached  by  skin  (butterfly  cuts), 
combinations  of  crosswise  and 
lengthwise  cuts  (combination  packages), 
and  Atlantic  salmon  that  is  minced, 
shredded,  or  ground.  Cuts  may  be 
subjected  to  various  degrees  of 
trimming,  and  imported  with  the  skin 
on  or  off  and  with  the  "pin  bones"  in 
or  out.  Excluded  bom  the  scope  are  (1) 
besh  Atlantic  salmon  that  is  "not 
farmed"  (i.e.,  wild  Atlantic  sahnon);  (2) 
live  Atlantic  salmon;  and  (3)  Atlantic 
salmon  that  has  been  subject  to  further 
processing,  such  as  frozen,  canned, 
dried,  and  smoked  Atlantic  salmon,  or 
processed  into  forms  such  as  sausages, 
hot  dogs,  and  biugers.  The  merchandise 
subject  to  this  order  is  classifiable  as 
item  numbers  0302.12.0003  and 
0304.10.4093  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  statistical 
reporting  numbers  are  provided  for 
convenience  and  customs  piuposes,  the 
written  description  of  the  merchandise 
is  dispositive. 

Background 

On  June  9,  1998,  the  Department 
issued  an  antidiunping  duty  order  on 
besh  Atlantic  salmon  from  Chile.  See 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Fresh  Atlantic  Salmon 
From  Chile,  63  FR  31411  (June  9,  1998). 
On  June  2,  2003,  the  Department 
published  in  the  Federid  Register  notice 
of  initiation  of  the  sunset  review  on 
fresh  Atlantic  salmon  bom  Chile  in 
accordance  with  751(c)  of  the  Act.  See 
Initiation  of  Five-Year  Sunset  Review, 
68  FR  32728  (June  2,  2003).  In  addition, 
as  a  courtesy  to  interested  parties,  the 


Department  sent  letters,  via  cprtified 
and  registered  mail,  to  each  party  listed 
on  the  Department's  most  current 
service  list  for  this  proceeding  to  inform 
them  of  the  automatic  initiation  of  a 
sunset  review  on  this  order.  However, 
no  domestic  interested  party  in  the 
sunset  review  on  this  order  responded 
to  the  notice  of  initiation  by  the  June  17, 
2003.  deadline  [See  19  CFR 
351.218(d)(l)(I)  of  Procedures  for 
Conducting  Five-Year  ("Sunset") 
Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13520  (March  20,  1998)). 

On  July  25,  2003,  the  Department 
published  final  results  of  the 
antidumping  duty  changed 
circumstances  review,  reV&cation  of 
order,  and  rescission  of  administrative 
review.  In  the  changed  circumstances 
review  the  Department  determined  to 
revoke  the  antidumping  duty  order  on 
fresh  Atlantic  salmon  from  Chile, 
effective  July  1,  2001,  the  first  day  after 
the  last  completed  review  covering  the 
2001-2002  review  period. 

Determination  to  Terminate 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  section  351.218(d)(l)(ui)(B)(3) 
of  the  Sunset  Regulations,  if  no 
interested  party  responds  to  the  notice 
of  initiation,  the  Department  will  issue 
a  final  determination,  within  90  days 
after  the  initiation  of  the  review, 
revoking  the  finding  or  order  or 
terminating  the  suspended 
investigation.  In  this  sunset  review,  no 
domestic  interested  party  responded  to 
the  notice  of  initiation  by  the  applicable 
deadline.  We  would  normally  have 
revoked  this  order  effective  July  30, 
2003,  pursuant  to  19  CFR  351.222(i)(2). 
However,  in  light  of  the  final  results  of 
the  changed  circumstances  review 
revoking  this  order,  as  of  July  1,  2001, 
the  Department  is  terminating  the 
sunset  review  on  fr^sh  Atlantic  salmon 
from  Chile. 

Effective  Date  of  Revocation 

'  As  a  result  of  the  changed 
circumstances  review  on  fi^sh  Atlantic 
salmon  from  Chile,  the  Department  has 
instructed  the  U.S.  Bureau  of  Customs 
and  Border  Protection  to  terminate  the 
suspension  of  liquidation  of  the 
merchandise  subject  to  this  order 
entered,  or  withdrawn  bom  a 
warehouse,  on  or  after  July  1,  2001.  The 
effective  date  of  revocation  is  July  1 , 
2001,  the  first  day  after  the  last 
completed  review  covering  the  2001- 
2002  review  period  (68  FR  44043  (July 
25,  2003)). 
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Dated:  Aubust  7.  2003. 
James  J.  Joe.  mm, 

Assistant  Se  :retaryfi 
Administra^on 
[FR  Doc.  03- 
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3510-OS-P 


DEPARTM  :NT  OF  COMMERCE 
IntemationBl  Trade  Administration 

[A-570-8481 

Continuation  of  Antidumping  Duty 
Order:  Freshwater  Crawfish  Tail  Meat 
from  the  People's  Republic  of  China. 

AGENCY:  Imtiort  Administration, 
Intematiom  il  Trade  Administration, 
Departmenl  of€ommerce. 
ACUON:  Notice  of  continuation  of 
antidumpii  g  duty  order:  freshwater 
crawfish  tai  1  meat  from  the  People's 
Republic  of  China. 
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December  6,  2002,  the 
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that  revocation  of  the 
duty  order  on  freshwater 
meat  from  the  PRC  would 
ead  to  continuation  or 
material  injury  to  an 
I  he  United  States  within  a 
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SUPPLEMENTARY  INFORMATION: 


August  13,  2003. 
INFORMATION  CONTACT: 
or  Kelly  Parkhill, 
for  Import 
International  Trade 
,  U.S.  Department  of 
:  4th  Street  and  Constitution 

,  Washington,  DC  20230; 
(^02)  482-5050  or  (202)  482- 


Background 

On  August  2,  2002,  the  Department 
initiated  (67  FR  50420),  and  the 
Commission  instituted  (67  FR  50459),  a 
sunset  review  of  the  antidumping  duty 
order  on  freshwater  crawfish  tail  meat 
frtjm  the  PRC,  piu-suant  to  section  751(c) 
of  the  Act.  As  a  result  of  the  sunset 
review,  the  Department  found  that 
revocation  of  the  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
and  notified  the  Commission  of  the 
magnitude  of  the  margin  likely  to 
prevail  were  the  order  revoked.  See 
Final  Results  of  Expedited  Sunset 
Review:  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Republic  of  China,  67 
FR  72645  (December  6,  2002). 

On  August  1,  2003,  the  Commission 
determined,  pursuant  to  section  751(c) 
of  the  Act,  that  revocation  of  the 
antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  PRC  would 
be  likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  an 
Industry  in  the  United  States  within  a 
reasonably  foreseeable  time.  See 
Crawfish  Tail  Meat  from  China,  68  FR 
45276  (August  1,  2003),  and  USITC 
Publication  3614  (July  2003), 
Investigation  No.  731-TA-752  (Review). 

Scope  of  the  Antidumping  Duty  Order 

The  product  covered  by  the 
antidumping  duty  order  is  freshwater 
crawfish  tail  meat,  in  all  its  forms 
(whether  washed  or  with  fat  on, 
whether  purged  or  unpurged),  grades, 
and  sizes;  whether  frozen,  fresh,  or 
chilled;  and  regardless  of  how  it  is 
packed,  preserved,  or  prepared. 
Excluded  from  the  scope  of  the  order  are 
live  crawfish  and  other  whole  crawfish, 
whether  boiled,  frozen,  fresh,  or  chilled. 
Also  excluded  are  saltwater  crawfish  of 
any  type,  and  parts  thereof.  Freshwater 
crawfish  tail  meat  is  currently 
classifiable  in  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
under  item  numbers  1605.40.10.10, 
1605.40.10.90,  0306.19.00.10  and 
0306.29.00.00.  The  HTS  subheadings 
are  provided  for  convenience  and 
Customs  purposes  only.  The  written 
description  of  the  scope  of  this  order  is 
dispositive. 

Determination 

As  a  result  of  the  determinations  by 
the  Department  and  the  Commission 
that  revocation  of  this  antidumping  duty 
order  would  be  likely  to  lead  to 
continuation  or  recurrence  of  diunping 
and  material  injury  to  an  industry  in  the 
United  States,  pursuant  to  section 
751(d)(2)  of  the  Act,  the  Department 
hereby  orders  the  continuation  of  the 


antidumping  duty  order  on  freshwater 
crawfish  tail  meat  from  the  PRC.  The 
Department  will  instruct  Customs  to 
continue  to  collect  antidumping  duty 
deposits  at  the  rates  in  effect  at  the  time 
of  entry  for  all  imports  of  subject 
merchandise.  The  effective  date  of 
continuation  of  this  order  will  be  the 
date  of  publication  in  the  Federal 
Register  of  this  Notice  of  Continuation. 
Piu-suant  to  section  751(c)(2)  of  the  Act, 
the  Department  intends  to  initiate  the 
next  five-year  review  of  this  order  not 
later  than  July  2008. 

Dated:  August  7,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-20665  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

intemationai  Trade  Administration 

Medical  College  of  Georgia,  et  al.; 
Notice  of  Consolidated  Decision  on 
Applications  for  Duty-Free  Entry  of 
Electron  Microscopes 

This  is  a  decision  consolidated 
piu-suant  to  Section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Suite 
4100W,  Franklin  Court  Building.  U.S. 
Department  of  Commerce,  1099  14th 
Sti-eet,  NW.,  Washington,  DC. 

Docket  Number:  03-031. 

Applicant:  Medical  College  of 
Georgia,  Augusta,  GA  30912-2630. 

Instrument:  Electron  Microscope, 
Model  JEM-1230  (HC). 

Manufacturer:  JEOL  Ltd.,  Japan. 

Intended  Use:  See  notice  at  68  FR 
42007,  July  16,  2003. 

Order  Date:  April  30,  2003. 

Docket  Number:  03-032. 

Applicant:  University  of  California, 
Los  Angeles.  Los  Angeles,  CA  90095- 
1763. 

Instrument:  Electron  Microscope, 
Model  Tecnai  GM2  TWIN. 

Manufacturer:  FEI  Company,  The 
Netherlands. 

Intended  Use:  See  notice  at  68  FR 
42007,  July  16,  2003. 

Order  Date:  May  29,  2003. 

Docket  Number:  03-033. 

Applicant:  University  of  Washington, 
Seattle,  WA. 

Instrument:  Electron  Microscope, 
Model  Tecnai  G^  F20  S-TWIN  MAT. 

Manufacturer:  FEI  Company,  The 
Netherlands. 
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Intended  Use:  See  notice  at  68  FR 
42007,  July  16,  2003. 

Order  Date:  May  20,  2003. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  piuposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  time  the  instruments  were 
ordered. 

Reasons:  Each  foreign  instrument  is  a 
conventional  transmission  electron 
microscope  (CTEM)  and  is  intended  for 
research  or  scientific  educational  uses 
requiring  a  CTEM.  We  know  of  no 
CTEM,  or  any  other  instrument  suited  to 
these  purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  03-20660  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  3510-DS-P 


DEPARTMENT  OF  COMMERCE 

Intemationai  Trade  Administration 

North  Carolina  State  University;  Notice 
of  Decision  on  Application  for  Duty- 
Free  Entry  of  Scientific  Instrument 

This  decision  is  made  pursuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultural  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W. 
U.S.  Department  of  Commerce,  Franklin 
Court  Building,  1099  14th  Sti-eet,  NW., 
Washington.  DC. 

Docket  Number:  03-028. 

Applicant:  North  Carolina  State 
University.  Raleigh.  NC  27695-721  . 

Instrument:  Microarray  System. 
Model  QArray"'"*  X2700. 

Manufacturer:  Genetix  Ltd,  United 
Kingdom. 

Intended  Use:  See  notice  at  68  FR 
38675,  June  30.  2003. 

Comments:  None  received. 

Decision:  Approved.  No  instrument  of 
equivalent  scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instrument 
provides:  (1)  Spotting  of  small  (less  than 
0.25  nl)  liquid  DNA  or  protein  samples 
at  a  density  of  over  7000  spots  per  cm^ 
by  using  tungsten  pins.  (2)  a  low-friction 
print  head  using  ball  bearings  for  a 
minimal  error  rate.  (3)  source  plate 
cooling  at  4°C  and  (4)  a  high  pressure 


washing  system.  The  National  Institutes 
of  Health  advises  in  its  memorandum  of 
July  21,  2003  that  (1)  These  capabilities 
are  pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactured  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  03-20659  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  Section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instnmients  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactiu^d  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff.  U.S. 
Department  of  Commerce.  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W,  U.S.  Department  of 
Commerce.  Franklin  Coml  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  03-035.  Applicant: 
Villanova  University,  800  Lancaster 
Avenue,  Villanova.  PA  19085. 
Instrument:  fNOxSOO  Fast  CLD  System 
for  NO  analysis.  Manufacturer: 
Cambustion  Ltd,  United  Kingdom. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  study  the 
dynamic  response  of  automotive 
exhaust  after-treatment  systems.  Also, 
the  instnunent  will  be  used  on  a  variety 
of  projects  related  to  the  dynamics 
measurement,  modeling,  diagnosis  and 
control  of  exhaust  after-treatment 
systems.  Application  accepted  by 
Commissioner  of  Customs:  July  11. 
2003. 

Docket  Number:  03-36.  Applicant: 
University  of  Wisconsin,  Wisconsin 
Veterinary  Diagnostic  Laboratory,  6101 
Mineral  Point  Road,  Madison.  WI 


53705-4494.  Instrument:  Electron 
Microscope.  Model  H-7600. 
Manufacturer:  Hitachi  High- 
Technologies  Corporation,  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  identify  viruses 
in  fecal  and  intestinal  samples  for 
diagnosis  of  diseases  in  animals  and  in 
some  cases,  hiunans.  It  will  also  provide 
fast  turnaround  of  samples  and  the 
ability  to  identify  potential  biological 
hazardous  agents  for  homeland  seciuity. 
Application  accepted  by  Conunissioner 
of  Customs:  July  22.  2003. 

Docket  NumBer:  03-037.  Applicant: 
University  of  Chicago,  933  East  56th 
Street,  Chicago,  IL  60637.  Instrument: 
(19)  each  Pattern  Trigger  Modules. 
Manufact\u«r:  Hytec  Electronics  Ltd. 
United  Kingdom,  intended  Use:  The 
devices  form  part  of  the  VERITAS 
gamma-ray  camera,  an  astronomical 
observatory  to  be  built  in  Arizona, 
which  will  be  used  for  the  study  of 
extreme  astrophysical  processes  in  the 
universe.  The  telescope  detects  small 
light  flashes  in  the  atmosphere 
produced  by  incoming  gamma  rays  from 
space.  Light  flashes  are  detected  by  a 
three-level  trigger  system  run  by  an 
assembly  of  processors  and  components. 
The  pattern  trigger  modules  are  the 
second  level  of  the  trigger.  They 
recognize  patterns  of  light  emission  on 
the  sky.  Application  accepted  by 
Commissioner  of  Customs:  July  24, 
2003. 

Docket  Number:  03-038.  Applicant: 
University  of  Michigan.  Transportation 
Research  Institute,  2901  Baxter  Road, 
Aim  Arbor.  MI  48109-2150.  Instrument: 
Eye  Fixation  System,  Model  faceLAB 
3.0.  Manufacturer:  Seeing  Machines, 
Australia.  Intended  Use:  The  instrument 
is  intended  to  be  used  to  study  driver 
glance  behavior  while  using  in-vehicle 
devices  such  as  cell  phones  and 
navigation  systems.  It  records  where 
drivers  look  on  a  moment  to  moment 
basis,  providing  digitized  coordinates 
from  the  head  position,  head 
orientation,  and  direction  of  gaze  in  real 
time.  The  results  provide  a  basis  for 
design  guidelines  (Federal,  industry, 
and  from  consensus  standard 
organization)  for  the  safety  and  usability 
of  products,  as  well  as  information 
related  to  licensing,  hours  of  service  and 
other  topics.  Application  accepted  by 
Commissioner  of  Customs:  July  31 , 
2003. 

Docket  Number:  03-039.  Applicant: 
University  of  Texas.  Health  Science 
Center,  6431  Fannin.  Houston.  TX 
77030.  Instnunent:  Electron  Microscope, 
Model  Tecnai  G^  Polara.  Manufactiu«r: 
FEI  Company,  The  Netherlands. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  augment  on- 
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going  three-dimensional  structural 
studies  of  b  broad  range  of 
macromolfcules  of  biological  interest  at 
the  recently  established  Structural 
Biology  Canter.  Biological  structures 
include  the  human  pyruvate 
dehydrogejiase,  human  a- 
macroglobLlin,  CaM  kinase  II,  virus 
capsids,  HK-S,  and  the  ion  transport 
complex  by  microbial  rhodopsins  which 
offers  a  so(ut;e  of  data  for  developing 
and  refinulg  the  methodology  of  high 
resolution  electron  microscopy. 
Applicatio  n  accepted  by  Commissioner 
ofCustomk:  July  31,  2003. 

Docket  lyumber  03-040.  Applicant: 
Georgetowii  University,  Department  of 
Cell  Biolody.  SW.,  207  Med/Dent 
Building,  3900  Reservoir  Road,  NW., 
Washingtoti,  DC  20007.  Instrument: 
Electron  M  icroscope.  Model  H-7600-1 . 
Manufactu  rer:  Hitachi  High- 
Technolog  es  Corporation,  Japan. 
Intended  L  se:  The  instnunent  is 
intended  t(  be  used  in  research  to  better 
understanc  the  etiology  of  human 
disease  an(  to  search  for  cures. 
Experimen  ;s  will  include  examination 
of  the  folio  ving:  (1)  The  prostate  in 
normal  anc  cancerous  stages,  (2)  the 
breast  in  n(  irmal  and  cancerous  stages, 
(3)  stem  ce  Is  in  the  testis  and  in  the 
brain  and  (I)  the  effect  of  diet  on  kidney 
transplantation.  Application  accepted 
by  Commis  sioner  of  Customs:  August  1, 
2003. 


Z«rdy, 


Gerald  A. 

Program  Ma 

Staff. 

[FR  Doc.  03-{20661 

BILUNGCOOE 


I  rager,  Statutory  Import  Programs 
Filed  8-12-03;  8:45  am) 


1510-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Export  Tralle  Certificate  of  Review 

ACTION:  No1  ice  of  Issuance  of  an 
Amended  E  xport  Trade  Certificate  of 
Review,  Ail)lication  No.  87-7 AOOl. 


SUMMARY:  ithe  Department  of  Commerce 
has  issued  i  n  amendment  to  the  Export 
Trade  Certi  icate  of  Review  granted 
originally  t(  i  the  American  Film 
Marketing  V  issociation  ("AFMA")  on 
May  19.  19«7.  Notice  of  issuance  of  the 
Certificate  was  published  in  the  Federal 
Register  on  April  17,  1987  (52  FR 
12578).         ' 


FOfl  FURTHER  INFORMATION  CONTACT: 
Jeffrey  C.  A  ispacher.  Director,  Office  of 
Export  Traoing  Company  Affairs, 
IntematioDi  il  Trade  Administration,  at 
telephone  (;  102)  482-5131  (this  is  not  a 
toll-free  nui  aber)  or  by  E-mail  at 
oetca@ita.di  )c.gov. 


SUPPLEMENTARY  INFORMATION:  Tide  HI  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  4001-21)  authorizes  the 
Secretary  of  Commerce  to  issue  Export 
Trade  Certificates  of  Review.  The 
regidations  implementing  Title  III  are 
found  at  15  CFR  part  325  (2003). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
certification  in  the  Federal  Register. 
Under  section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amendment  Certificate 

Export  Trade  Certificate  of  Review 
No.  87-00001 ,  was  issued  to  the 
American  Film  Marketing  Association 
on  April  10,  1987  (52  FR  12578,  April 
17, 1987)  and  last  amended  on 
December  9,  1998  (64  FR  10993,  March 
8.  1999). 

AFMA's  Export  Trade  Certificate  of 
Review  has  been  amended  to: 

1.  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  Adriana  Chiesa 
Enterprises  SRL,  Rome,  Italy;  Alliance 
Atlantis  Communications  Corporation, 
Toronto,  Canada;  Arclight  Films  Pty. 
Ltd.,  Sydney,  Australia;  Atlas 
International  Film  GMBH.  Mimich, 
Germany;  Atrium  Productions  KFT, 
Rotterdam,  The  Netherlands;  Beyond 
Film,  Ltd.,  Surry  Hills,  Australia;  British 
Film  Institute,  London,  United 
Kingdom;  Buena  Vista  Television,  a 
Division  of  Disney/ ABC  Int'l  TV  Inc., 
Burbank,  California;  BV  International 
Pictures  AS,  Avaldsnes,  Norway; 
Capitol  Films  Limited,  London,  United 
Kingdom;  China  Star  Entertainment 
Group,  TST,  Kowloon,  Hong  Kong; 
Cinemavault  Releasing,  Toronto, 
Canada;  Cori  Distribution  Group, 
London,  United  Kingdom;  DZ  Bank, 
London,  United  Kingdom;  FIDEC, 
Montreal,  Canada;  Film  Finance 
Corporation,  Sydney,  Australia;  Filmax- 
SOGEDASA,  Barcelona,  Spain; 
Filmexport  Group  SRL,  Rome,  Italy: 
Filmfour  International,  London,  United 
Kingdom;  Fintage  House,  Leiden,  The 
Netherlands;  Fleetboston  Financial, 
Boston,  Massachusetts;  Focus  Features, 
New  York,  New  York;  Fortissimo  Film 
Sales,  Amsterdam,  The  Netherlands; 
Freeway  Entertainment  Group  Ltd., 
Budapest,  Himgary;  Fremantlemedia 


Enterprises,  London,  United  Kingdom; 
Good  Times  Entertainment,  Inc.,  Bel 
Air,  California;  Han  Entertainment, 
Hong  Kong;  Hanway  Films,  London, 
United  Kingdom;  Hollywood  Previews 
Entertainment,  Inc.,  Santa  Monica, 
California;  Horizon  Entertainment,  Inc., 
Vancouver,  Canada;  lAC  Film  & 
Television,  London,  United  Kingdom; 
Icon  Entertainment  International, 
London,  United  Kingdom;  IFD  Films  & 
Arts,  Ltd.,  Tsing  Yi,  New  Territories, 
Hong  Kong;  IFM  World  Releasing,  Inc., 
Glendale,  California;  In-Motion  Pictures, 
Inc.,  London,  United  Kingdom;  Intra 
Movies  SRL,  Rome,  Italy;  JP  Morgan 
Securities,  Inc.  Entertainment  Industries 
Group,  Los  Angeles,  California;  Kevin 
Williams  Associates,  S.A.,  Madrid, 
Spain;  Lolafilms,  Madrid,  Spain;  Media 
Asia  Distribution,  Ltd.,  Causeway  Bay, 
Hong  Kong;  Moviehouse  Entertainment, 
London,  United  Kingdom;  New  Zealand 
Film  Commission,  Wellington,  New 
Zealand;  North  American  Releasing, 
Inc.,  Vancouver,  Canada;  North  by 
Northwest  Distribution,  Spokane, 
Washington;  Oasis  International, 
Toronto,  Canada;  Pathe  International, 
Paris,  France;  Powerhouse 
Entertainment  Group,  Inc.,  Beverly 
Hills,  California;  Pueblo  Film  Group, 
Zurich,  Switzerland;  Renaissance  Films, 
Ltd.,  London,  United  Kingdom;  Safir 
Films,  Ltd.,  Harrow,  Middlesex,  United 
Kingdom;  Sogepaq  S.A.,  Madrid,  Spain; 
Solo  Entertaimnent  Group,  Inc.,  Beverly 
Hills,  California;  Splendid  Pictures,  Inc., 
Bel  Air,  California;  Stadsparkasse  Koel|i, 
Entertainment  Finance,  Cologne, 
Germany;  Studiocanal,  Boulogne, 
France;  Svensk  Filmindustri,  AB, 
Stockholm,  Sweden;  Telepool,  Mimich, 
Germany;  TF  1  International,  Boulogne 
Billancourt  Cedex,  France;  Trust  Film 
Sales,  Hvidovre,  Denmark;  TVA  Films, 
A  Division  of  Group  TVA,  Inc., 
Montreal,  Canada;  UGC  International, 
Neuilly  sur  Seine,  France;  Vine 
International  Pictures,  Ltd.,  Downe, 
Orpington,  United  Kingdom;  and  The 
Works,  London,  United  Kingdom;  and 
2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate:  Arama 
Entertainment,  Encino,  California; 
Associated  Television  International,  Los 
Angeles,  California;  Blue  Rider  Pictiues, 
Manhattan  Beach,  California;  Capella 
International,  Inc.,  Beverly  Hills, 
California;  IFM  Film  Associates,  Inc., 
Glendale,  California;  Largo 
Entertainment,  Beverly  Hills,  California, 
NBC  Enterprises,  Burbank,  California; 
Saban  Pictures  International,  Los 
Angeles,  California;  The  Kushner-Locke 
Company,  Beverly  Hills,  California; 
Village  Roadshow  Pictures,  Burbank, 
California;  Cinema  Completions   > 


International,  Studio  City,  California; 
and  Good  Machine  International,  Inc., 
New  York,  New  York.  An  additional  13 
firms  were  announced  in  the  Federal 
Register  as  "companies  to  be  deleted," 
but  these  companies  were  subsequently 
removed  from  the  bst.  In  the 
application,  the  Applicant  inadvertently 
included  included  the  aforementioned 
1 3  companies  as  Member  companies  to 
be  deleted,  but  these  13  companies  were 
not  Members  of  87-5A001  Certificate  of 
Review  issued  on  March  8, 1999. 

A  copy  of  the  amended  certificate  will 
be  kept  in  the  International  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Conunerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Dated:  August  7,  2003. 
)e£Erey  C.  Anspacher, 

Director.  Office  of  Export  Trading  Company 
Affairs. 
[FR  Doc.  03-20587  Filed  8-12-03;  8:45  am) 

B4LLING  CODE  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Proposed  Information  Collection; 
Comment  Request;  National  Voluntary 
l-aboratory  Accreditation  Program 
(NVLAP),  NVLAP  information 
Collection  System 

action:  Notice. 

SUMMARY:  The  Department  of  Commerce 
(DOC),  as  part  of  its  continuing  effort  to 
reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  comment  on 
the  continuing  and  proposed 
information  collection,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  14, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental  Forms 
Clearance  Officer,  Department  of 
Commerce,  Room  6625, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dHynek@doc.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Vanda  R.  White,  National  Volimtary 
Laboratory  Accreditation  Program, 
National  Institute  of  Standards  and 
Technology,  100  Bureau  Drive,  Stop 


2140,  Gaithersburg.  MD  20899-2140; 
phone  (301)  975-3592.  In  addition, 
written  comments  may  be  sent  via  e- 
mail  to  vanda.white@nist.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

This  information  is  collected  fi^m  all 
laboratories,  testing  and  calibration,  that 
apply  for  NVLAP  accreditation. 
Applicants  provide  the  minimum 
information  necessary  to  evaluate  the 
competency  of  laboratories  to  carry  out 
specific  tests  or  calibrations  or  types  of 
tests  or  calibrations.  The  collection  is 
mandated  by  15  CFR  285. 

n.  Method  of  Collection 

An  paper  form  application  for 
accreditation  is  provided  to  each 
applicant  laboratory.  The  application 
request,  such  information  as  name, 
address,  phone  and  fax  numbers,  and 
contact  person,  and  the  test  methods  or 
parameters.  The  application  must  be 
signed  by  the  Authorized  Representative 
of  the  laboratory,  committing  the 
laboratory  to  comply  with  NVLAP's 
accreditation  criteria.  The  completed 
application  is  siibmitted  to  NVLAP. 

m.  Data 

OMB  Number.  0693-0003. 

Form  Numbers:  None. 

Type  of  Review:  Regular  submission. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  federal,  state  or  local 
government  laboratories. 

Estimated  Number  of  Respondents: 
850. 

Estimated  Time  Per  Response:  Ranges 
between  15  minutes  for  respondents 
verifying  information  on  a  preprinted 
form  and  3  hom-s  for  those  providing  an 
initial  application. 

Estimated  Total  Annua/  Respondent 
Burden  Hours:  2,338. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  SO. 

rV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  e.g.,  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  or 


included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  8,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  03-20610  Filed  8-12-03;  8:45  am) 

BIUJNG  COOe  3S10-CM-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

SUMMARY:  The  Department  of  Defense 
has  submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  12, 
2003. 

Title,  Form,  and  OMB  Number: 
Physician  Certificate  for  Child 
Annuitant;  DD  Form  2828;  OMB 
Number  0730-0011. 

Type  of  Request:  Revision. 

Number  of  Respondents:  120. 

Responses  per  Respondent:  1. 

Annual  Responses:  120. 

Average  Burden  Per  Response:  2 
hours. 

Annual  Burden  Hours:  240. 

Needs  and  Uses:  This  form  is  required 
and  must  be  on  file  to  support  an 
incapacitation  occurring  prior  to  age  18. 
The  form  provides  authority  for  the 
Directorate  of  Annuity  Pay,  Defense 
Finance  and  Accounting  Service, 
Cleveland  PFAS-CL/PD)  to  establish 
and  pay  a  Retired  Serviceman's  Family 
Protection  Plan  (RSFPP)  or  Survivor 
Benefit  Plan  (SBP)  annuity  to  the 
incapacitated  individual.  Respondents 
are  incapacitated  child  annuitants,  and/ 
or  their  legal  guardians,  custodians,  and 
legal  representatives.  When  the  form  is 
completed,  it  will  serve  as  a  medical 
report  to  substantiate  a  child's 
incapacity. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 


48344 
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10236,  Ne^r  Executive  Office  Building, 
Washingtoto,  DC  20503. 

DOD  Clt  arance  Officer:  Mr.  Robert 
Gushing. 

Written  i  ■equests  for  copies  of  the 
informatio  i  collection  proposal  should 
be  sent  to  I«lr.  Gushing,  WHS/DIOR, 
12.15  Jefferson  Davis  Highway,  Suite 
1204,  Arlii  gton,  VA  22202-4302. 

Dated:  August  5,  2003. 
Patricia  L.  ifoppings. 

Alternate  Ot  D  Federal  Register  Liaison 

Officer,  Dep  irtment  of  Defense. 

[FR  Doc.  03-  20576  Filed  a-12-03;  8:45  am] 


DEPARTMENT  OF  DEFENSE 


BIUJNGCOOE 


soii-oa-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Membership  of  ttie  Performance 
Review  Board 

agency:  De  fense  Finance  and 


Accounting 


ACTION:  Noi  ice 


This 


SUMMARY 
appointmeit 
Perfonnanc  3 
Defense  Fir  ance 
Service  (DF  AS) 
membership 
4314(c)(4). 


ThePRB 

review  of  Senior 
perfonnanc  3 


Service,  DoD. 


notice  announce»the 
of  the  members  of  the 
Review  Board  (PRB)  of  the 
and  Accounting 

.  The  publication  of  PRB 
is  required  by  5  U.S.G. 


jrovides  fair  and  impartial 
Executive  Service 
appraisals  and  makes 
recommendations  regarding 
performanc  j  ratings  and  performance 
awards  to  tl  le  Director,  DFAS. 

EFFECTIVE  DATE:  August  18,  2003. 

FOR  FURTHEil  INFORMATKW  CONTACT:  Jerry 
Hovey,  Human  Capital  and  Staffing 
Division,  Hi  iman  Resoiu'ces  Directorate, 
Defense  Fin  mce  and  Accounting 
Service,  Arl  ington,  Virginia,  (703)  607- 
3829.  I 

SUPPLEMENTARY  INFORMATION:  In 
accordance  jwith  5  U.S.C.  4314(c)(4),  the 
following  executives  are  appointed  to 
the  DFAS  PRB:  James  Cornell 
(Chairperso  1),  Audrey  Davis,  Patrick 
Shine,  Sally  Smith.  Executives  listed 
will  serve  a  one-year  renewable  term, 
effective  Au  gust  18,  2003. 

Dated:  Aug|ist  5,  2003. 
Patricia  L.  Tdppings, 

Alternate  OSi  J  Federal  Register  Liaison 

Officer.  Depa  iment  of  Defense. 

[FR  Doc.  03-:  0577  Filed  8-12-03;  8:45  am] 

nUJNG  CODE  ^1-a«-M 


Department  of  the  Army;  Corps  of 
Engineers 

Notice  of  Availability  for  the  Revised 
Draft  Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  ttie 
Pier  J  South  Marine  Terminal 
Expansion  Project,  Los  Angeles 
County,  CA 

agency:  Department  of  the  Army— U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District 
(Regulatory  Branch),  in  coordination 
with  the  Port  of  Long  Beach,  has 
completed  a  Revised  Dredt 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  the  Pier  J  South  Marine  Terminal 
Expansion  project.  The  Port  of  Long 
Beach  requires  authorization  piu°suant 
to  section  404  of  the  Glean  Water  Act 
and  section  10  of  the  Rivers  and  Harbors 
Act  for  115  acres  of  landfiU  in  three 
phases,  dredging  up  to  10,000,000  cubic 
yards  of  sediment,  construction  of  a  new 
concrete  pile-supported  wharf,  new 
terminal  buildings  and  a  new  rail  yard. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  comments  concerning  the 
Revised  Draft  EIS/EIR  should  be 
directed  to  Dr.  Aaron  O.  Allen,  Senior 
Project  Manager,  Regulatory  Branch, 
U.S.  Army  Corps  of  Engineers,  P.O.  Box 
532711.  Los  Angeles,  CA,  90053-2325, 
(805) 585-2148. 
SUPPLEMENTARY  INFORMATION:  None. 

Joiin  V.  Guentiier, 

Acting  Commander. 

|FR  Doc.  03-20645  Filed  8-12-03;  8:45  am] 

BKJJNG  CODE  3710-KF-P 


DEPARTMENT  OF  DEFENSE 

intent  To  Prepare  a  Draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
EIR)  for  a  Permit  Application  for  the 
River  Road  Treatment  Wetlands 
Project  in  the  Santa  Ana  River  (SAR) 
Fioodpiain  Upstream  of  the  River  Road 
Crossing,  Riverside  County,  CA 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 

ACTION:  Notice  of  intent  (NOI). 

SUMMARY:  hi  compliance  with  the 
National  Environmental  Policy  Act 
(NEPA)  of  1969,  40  CFR  1508.22,  and  33 
CFR  Parts  230  and  325,  and  in 
conjxmction  with  the  Orange  County 
Water  District  (OCWD),  the  U.S.  Army 


Corps  of  Engineers  (Corps)  is 
annoimcing  its  intent  to  prepare  a  draft 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (DEIS/ 
EIR)  for  the  River  Road  Treatment 
Wetlands  Project  (RRTWP),  proposed  to 
be  located  in  the  Santa  Ana  River  (SAR) 
fioodpiain  upstream  of  the  River  Road 
crossing.  Riverside  County,  California. 
The  project  entails  construction, 
operation,  and  periodic  maintenance  of 
treatment  wetlands  in  the  SAR 
fioodpiain.  The  SAR  fioodpiain  meets 
the  Corps'  criteria  for  "waters  of  the 
U.S.,"  and  the  project  is  subject  to  Corps 
jurisdiction  imder  the  Clean  Water  Act. 
The  affected  area  also  contains  Corps- 
owned  lands  leased  to  the  Riverside 
Coimty  Regional  Park  and  Open  Space 
District.  The  area  has  been  designated 
critical  habitat  for  three  federal-listed 
species  by  the  U.S.  Fish  and  Wildlife 
Service  (USFWS);  as  such,  the  Corps 
will  comply  with  the  requirements  of 
Section  7  of  the  Federal  Endangered 
Species  Act. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Swenson,  Project  Manager,  at 
(213)452-3414 

{danieip.swenson@usace.anny.mil)  or 
Pari  Tabatabai,  Project  Manager  at  (213) 
452-3291,  U.S.  Army  Corps  of 
Engineers,  Los  Angeles  District,  P.O. 
Box  532711,  Los  Angeles,  CA  90053- 
2325. 


SUPPLEMENTARY  INFORMATION: 
1.  Background 

The  treatment  wetlands  are  necessary 
because  of  upstream  sources  of  water 
pollution.  The  effect  of  the  treatment 
wetlands  would  be  to  reduce 
downstream  water  pollution,  thereby 
increasing  groundwater  potability, 
aquatic  habitat  function,  and  reducing 
potential  human  health  threats. 

Treated  wastewater  and  return  flows 
from  irrigated  agricultiuB  and  dairies  are 
major  sources  of  nitrate  loading  into  the 
SAR.  Nitrate  loads  enter  the  river 
direcdy  through  waste  discharges  and 
indirectly  through  surface  runoff  and 
rising  groimdwater.  High  levels  of 
nitrate  are  a  potential  human  health 
threat  that  can  have  adverse  effects  on 
infants  and  pregnant  women.  In 
addition,  formation  of  algae  blooms  can 
lower  the  dissolved  oxygen  in  the  water  . 
resulting  in  fish  kills  and  can  form  a 
clogging  layer  on  the  bottom  of  OCWD's 
recharge  basins  resulting  in  a  decrease 
in  water  recharge  and  an  increase  in 
maintenance  requirements. 

The  Proposed  Project  is  based  on  the 
success  of  OCWD's  Prado  Wetlands, 
located  immediately  downstream  of  the 
proposed  RRTWP,  which  has  been 
successful  in  benefiting  the  OCWD 


groimdwater  basin  by  improving 
groundwater  quality  and  increasing 
recharge  rates. 

The  work  would  take  place  on  both 
OCWD  and  on  Corps-owned  lands 
within  the  Prado  Flood  Control  Basin. 
The  OCWD  is  the  sole  project  proponent 
and  the  applicant  for  the  Section  404 
permit.  As  such  OCWD  would  be 
responsible  for  construction,  operation, 
and  maintenance  of  the  proposed 
facilities  as  well  as  preservation  of 
existing  operational  facilities  in  Prado 
Dam,  which  is  operated  by  the  Corps. 
The  Corps  land  under  OCWD 
consideration  consists  largely  of 
wetlands  now  in  undeveloped 
recreation  lease  held  by  Riverside 
Coimty  Regional  Park  and  Open  Space 
District.  The  proposed  work  on  Corps 
land  would  replace  Arundo  donax- 
dominated  wetlands  with  higher 
quality,  native  vegetated  wetlands. 
Outdoor  recreation  amenities  including 
interpretive  trails  are  also  proposed. 

Otner  environmental  review 
considerations  include  compliance  with 
Section  106  of  the  National  Historic 
Preservation  Act 

2.  Project  Purpose  and  Need 

The  purpose  of  the  River  Road 
Treated  Wetland  Project  (RRTWP)  is  to 
improve  the  water  quality  of  the  SAR 
supplies  that  recharge  the  OCWD 
groundwater  basin.  The  need  arises 
from  high  levels  of  nitrate 
concentrations  that  adversely  affect 
water  quality  and  percolation  recharge 
to  the  OCWD  groundwater  basin. 

3.  Proposed  Action 

The  OCWD  proposes  development  of 
treatment  wetlands  in  the  SAR 
fioodpiain  as  it  enters  the  Prado  Basin 
upstream  of  the  River  Road  crossing. 
The  RRTWP  would  treat  baseflow 
diverted  from  the  SAR,  primarily  for  the 
removal  of  nitrate,  and  return  the 
treated  water  to  the  river  at  the  point  of 
the  present  diversion  to  the  Prado 
Wetlands.  Maintenance  objectives 
include:  (1)  Maintain  hydraulic  control 
structures  and  appurtenances;  (2)  keep 
the  distribution  and  collection  networks 
and  hydraulic  transfers  free  flowing  and 
clear  of  obstructions;  (3)  maintain 
berms;  and  (4)  control  habitat 
performance  by  monitoring  and  taking 
appropriate  steps  to  ensure  that 
proposed  vegetation  and  habitat  types 
are  achieved. 

The  RRTWP  footprint  would 
encompass  430  acres  on  the  flood  plain 
south  of  the  SAR  chaimel  immediately 
upstream  from  the  River  Road  crossing. 
All  430  acres  meet  the  Corps'  criteria  for 
"waters  of  the  U.S.",  and  the  project 
would  be  subject  to  Corps  jurisdiction 


under  Section  404  of  the  Clean  Water 
Act.  The  proposed  project  site  contains 
Corps-owned  lands  leased  to  the 
Riverside  County  Department  of  Parks 
and  Recreation.  The  area  has  been 
designated  critical  habitat  for  three 
federal-listed  species  by  the  U.S.  Fish 
and  Wildlife  Service  (USFWS);  as  such, 
the  Corps  will  comply  with  the 
requirements  of  Section  7  of  the  Federal 
Endangered  Species  Act.  The  430-acre 
area  would  be  comprised  of  the 
following:  (1)  Approximately  190  acres 
of  treatment  wetlands  surface  area;  (2) 
40  acres  of  unvegetated  laterals  and 
transfer  berms;  (3)  100  acres  of  riparian 
woodland  berms  that  could  be  affected 
by  construction;  and  (4)  100  acres  of 
existing  high  quality  habitat  that  would 
be  avoided,  preserved,  and  enhanced. 
Of  the  above,  existing  moderate  and  low 
quality  habitat  degraded  by  Arundo 
donax  would  be  enhanced  to  high 
quality  habitat.  Also,  of  the  above 
acreages,  approximately  52,400  linear 
feet  (about  10  miles)  of  riparian  forest/ 
water  edge  habitat  would  be  created  or 
enhanced,  including  habitat  for  the 
southwestern  willow  flycatcher  and 
least  Bell's  vireo.  In  addition,  selected 
access  trails  totaling  about  4.6  miles  that 
transverse  the  RRTWP  would  be  opened 
to  the  public  for  passive  recreation. 

The  RRTWP  would  treat  up  to  150  cfs. 
The  concentration  of  nitrate  in  the  SAR 
currently  averages  about  8  mg/L.  At 
flow  rates  less  than  80  cfs,  the  RRTWP 
would  be  expected  to  reduce  nitrate 
levels  to  2  mg/L  or  less  during  the 
summer  baseflow  period. 

The  proposed  design  plan  places  the 
RRTWP  on  the  floodplain  south  of  the 
SAR  channel.  This  is  intended  to 
minimize  disturbance  to  the  channel 
and  floodplain  by  avoiding  work  on  the 
north  side  of  the  chaimel,  construction 
of  multiple  diversions,  or  passing  water 
back  and  forth  across  the  river. 

The  proposed  RRTWP  would  consist 
of  five  operating  units  within  the  430- 
acre  project  area:  diversion  facility, 
distribution  network,  treatment 
wetlands,  collection  network,  and  a  fifth 
operating  unit.  The  fifth  operating  unit, 
the  integrated  River  Road  Treated 
Wetland  outlet-Prado  Wetlands 
diversion  facility,  would  be  a 
modification  to  the  existing  diversion 
located  west  of  the  River  Road  Bridge 
that  would  divert  water  from  the  SAR. 
The  distribution  network  would  deliver 
the  water  to  the  treatment  wetlands.  The 
collection  network  would  collect  the 
treated  water  and  deliver  it  to  the  outlet. 
The  ouUet  would  be  integrated  with  the 
diversion  to  the  Prado  Treatment 
Wetlands.  The  integrated  River  Road 
Treated  Wetland  outlet-Prado  Wetlands 
diversion  would  allow  for  coordinated 


discharge  and  diversion  in  a  manner 
that  would  allow  for  coordinated 
discharge  and  diversion  in  a  maimer 
that  would  not  degrade  hydraulic 
conductivity  or  harm  existing  aquatic 
species,  and  that  would  retain  passage 
of  the  Santa  Ana  sucker  through  the 
channel. 

Design  and  construction  of  the 
principal  treatment  facilities,  including 
the  diversion,  treatment  wetlands, 
conveyances  and  hydraulic  structures, 
would  be  exp>ected  to  take  about  24 
months  until  operations  could  begin. 

4.  Alternatives  Considered 

The  feasibility  of  several  alternatives 
is  being  considered  and  will  be 
addressed  in  the  DEIS/EIR.  Those 
considered  feasible  will  be  analyzed  in 
equal  detail  to  the  Proposed  Action.  The 
purpose  of  the  RRTWP  is  to  improve  the 
water  quality  of  the  SAR  supplies  that 
recharge  the  OCWD  groundwater  basin. 
The  No  Action  Alternative  would  have 
no  improvements,  and  thus  would 
neither  improve  the  water  quality  of  the 
SAR,  nor  improve  water  recharge  into 
the  OCWD  groundwater  basin.  No  water 
quality  benefits  from  nitrate  removal 
would  occur  and  no  habitat  restoration 
actions  would  take  place. 

Other  alternatives  that  may  be 
considered  include:  (1)  Designing  larger 
wetlands  similar  to  the  existing  Prado 
treatment  wetlands  with  less  habitat 
enhancement;  (2)  designing  a  smaller  or 
larger  wetlands  complex;  (3) 
conventional  chemical  treatment  by 
pumping  water  through  a  treatment 
facility;  (4)  requiring  dischargers  along 
the  SAR  to  denitrify  first  at  existing 
treatment  plants  before  discharging  to 
the  SAR;  (5)  use  of  another  portion  of 
the  SAR;  and  (6)  use  of  upland 
agricultural  habitat  next  to  the  SAR  with 
mechanical  pumping. 

5.  Scoping  Process 

The  Corps'  scoping  process  for  the 
DEIS/EIR  will  involve  soliciting  written 
comments  and  a  public  meeting. 
Potential  significant  issues  to  be 
addressed  in  the  DEIS/EIR  include 
surface  water  quality,  threatened  and 
endangered  species,  and  effects  from 
potential  flooding.  Comments  are 
invited  from  the  public  and  affected 
agencies,  including,  but  not  limited  to, 
the  Environmental  Protection  Agency 
(EPA),  USFWS,  California  Department 
of  Fish  aniCame  (CDFG),  Riverside 
Coimty  Regional  Park  and  Open  Space 
District,  and  others. 

Public  Meeting:  A  public  scoping 
meeting  to  receive  input  on  the  scope  of 
the  DEIS/EIR  will  be  conducted  on 
August  26th  at  7  p.m.  at  the  Norco 
Board  Room/Council  Chambers  at  2820 


48346 


qi  lestic 


Clark  Aven^ie 
have  any 
meeting,  pi 
Project  Mai  ager 
address  or 
via  e-mail: 


Schedule : 
DEIS/EIR 
public  is 


John  V.  Gueijther, 

LTC.  EN.  Act  ng 
[FR  Doc.  03- 
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Norco,  California.  If  you 
ions  regarding  the 
3ase  contact  Rick  Mendoza, 

for  OCWD,  at  the  above 
y  calling  714-378-3329,  or 
•mendoza@ocwd.com. 

The  estimated  date  the 
be  made  available  to  the 
N(Jvemberl,  2003. 


will 


Commander. 
10646  Filed  8-12-03;  8:45  am] 


OEPARTME  NT  OF  DEFENSE 

Oepartmeni  of  ttie  Navy 

Meeting  of  the  Board  of  Advisors  to 
the  Superintendent,  Naval 
Postgraduate  School 

AGENCY:  De|  lartment  of  the  Navy,  DoD. 
ACTION:  Not:  ce  of  open  meeting. 


T  le  1 


purpose  of  the  meeting  is 
idvice  of  the  board  on  the 
Service's  Postgraduate  Education 
the  collaborative  exchange 
partner:  hip  between  Naval 

School  (NPS)  and  the  Air 
Institiite  of  Technology  (AFIT). 
e:  :amines  the  effectiveness 
he  NPS  is  accomplishing 
To  this  end,  the  board  will 
the  curricula;  instruction; 
equ  ipment;  administration; 
mors  le  of  the  student  body, 

staff;  fiscal  affairs;  and  any 
relating  to  the  operation  of 

board  considers 
is  meeting  will  be  open  to 


tie  I 


Tl, 


SUMMARY 
to  elicit  the 
Naval 

Program  anc 
and 

Postgraduat( 
Force 
The  board 
with  which 
its  mission, 
inquire  into 
physical 
state  of 
faculty,  and 
other  matter ; 
the  NPS  as 
pertinent 
the  public. 

DATES:  The  t  leeting  will  be  held  on 
Tuesday,  Se|  itember  16,  2003,  from  8:30 
a.m.  to  4  p.n  .  and  on  Wednesday, 
September  1  \  2003,  from  8  a.m.  to  12 
p.m.  All  wril  ten  comments  regarding 
the  NPS  BO./  L  should  be  received  by 
September  9  2003  and  be  directed  to 
Superintendi  mt.  Naval  Postgraduate 
School  (Attn  Jaye  Panza),  1  University 
Circle,  Mont^  srey.  CA  93943  or  by  fax 
(831)656-3145 

ADDRESSES: '  "he  meeting  will  be  held  at 
the  Air  Force  Institute  of  Technology, 
Wright-Patte  son  Air  Force  Base, 
Fairbom,  Oh  o. 


FOR  FURTHER 

Panza,  Naval  Postgraduate 
Monterey,  Cs  lifomia 
telephone  nipiber 


INFORMATION  CONTACT: 
School, 
93943-5000, 
(831)  656-2514. 


Jaye 


Dated:  August  4.  2003. 

E.  F.  McDonnell, 

Major,  U.S.  Marine  Corps,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  03-20564  Filed  8-12-03;  8:45  am] 

BOJJtMi  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  . 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  12,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Department  of 
Education,  Office  of  Management  and 
Budget,  725  17th  Street,  NW.,  Room 
10235,  New  Executive  Office  Building, 
Washington,  DC  20503  or  should  be 
electronically  mailed  to  the  internet 
address  Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped-  ty 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  August  8,  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  State  and  Local  Implementation 
of  Individuals  with  Disabilities 
Education  Act  (IDEA)  '97. 

Frequency:  Annually. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  5,219. 

Burden  Hours:  14,879. 

Abstract:  The  Office  of  Special       = 
Education  Programs  (OSEP)  is 
conducting  a  five-year  study  to  evaluate 
the  state  and  local  impact  and 
implementation  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  of 
1997.  The  evaluation  will  provide 
information  on  the  types  and  impacts  of 
policies  and  practices  engaged  in  by 
states,  school  districts,  and  schools  to 
implement  the  provisions  of  IDEA  '97, 
particularly  with  regard  to  nine  key 
issues  identified  by  the  law.  OSEP  is 
engaging  in  this  evaluation  to  report  to 
Congress,  in  accordance  with  the 
provisions  of  IDEA  '97  (Sec.  674). 
Clearance  is  sought  for  multiple 
instruments.  Respondents  will  be  state 
special  education  directors,  district 
special  education  directors,  and  school 
principals. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2272.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-1651  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  SheiIa.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
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Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-20654  Filed  8-12-03;  8:45  ami 
BILUNC  CODE  4000-01-P 

DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  12,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg, 
Department  of  Education,  Office  of  ' 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503,  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  ofthe 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
v\rith  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simimary  ofthe  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 


Dated:  August  8,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  ofthe  Chief  Information  Officer. 

Institute  of  Education  Sciences 

Type  of  Review:  Revision. 

Title:  Fast  Response  Survey  System 
(FRSS)  Survey  on  Internet  Access  in 
U.S.  Public  Schools,  Fall  2003..  i 

Frequency:  One  time. 

Affected  Public:  Individuals  or 
households;  Not-for-profit  institutions; 
State,  Ipcal  or  Tribal  Gov't,  SEAs  or 
LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  ? 

Responses:  1,200. 
Burden  Hours:  400. 

Abstract:  The  Quick  Response 
Information  System  consists  of  two 
survey  system  components — Fast 
Response  Survey  System  for  schools, 
districts,  libraries  and  the  Postsecondary 
Education  Quick  Information  System  for 
postsecondary  institutions.  The  two 
survey  systems  are  intended  to  be  low 
burden,  quick  tiunaround  methods  of 
information  collection  on  education 
issues  for  which  there  is  a  policy  need 
and  no  current  relevant  data.  This  is  the 
tenth  in  a  series  of  annual  surveys  on 
Internet  in  U.S.  public  elementary  and 
secondary  schools. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2328.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
VjVan.Beese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kadiy  Axt  at  her 
e-mail  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FKS)  at  1-800-877- 
8339. 

[FR  Doc.  03-20655  Filed  8-12-03;  8:45  am] 

BlUmO  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-557-000] 

ANR  Pipeline  Company;  Notice  of 
Revised  Tariff  Filing 

August  6,  2003. 

Take  notice  that  on  August  1,  2003, 
ANR  Pipeline  Company,  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Third  Revised  Sheet  No.  21,  with  an 
effective  date  of  September  1 ,  2003. 

ANR  submits  that  the  listed  tariff 
sheet  is  being  proposed  to  provide 
additional  flexibility  to  its  existing  finn 
service.  Rate  Schedule  ETS. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  ofthe  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  ofthe  Commission's 
Regulations.  Protests  wiU  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to  - 
the  proceedings.  Any  person  vtrishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
&«e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  August  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20630  Filed  8-12-03;  8:45  am) 

eaiMG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No|RP00-462-006] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 


August,6.  2qD3 

Take  not 
CenterPoin ! 
Company 
part  of  its 
Revised  Volume 
tciriff  sheets 
2003: 


ce  that  on  July  25,  2003, 
Energy  Gas  Transmission 
(  ]EGT)  tendered  for  filing  as 
Gas  Tariff,  Sixth 
No.  1 ,  the  following 
to  be  effective  February  28, 


Second  Sub^itute 
Second  Subs  itute 


'  sta  :es 


CEGT 
filing  is  to  dom 
Commissioii 
in  Docket 


Original  Sheet  No.  456 
Original  Sheet  No.  457 


that  the  purpose  of  this 
ply  with  the 
"s  order  issued  July  11,  2003 
RPOO-482-005. 


^o 

Any  pers  )n  desiring  to  protest  said 
filing  shoul  d  file  a  protest  with  the 
Federal  Ent  rgy  Regulatory  Commission, 
888  First  Sfeet.  NE.,  Washington,  DC 
20426.  in  a<  cordance  with  §385.211  of 
the  Conmiii  sion's  Rules  and 
Regulations  All  such  protests  must  be 
filed  in  accdrdance  with  §  154.210  of  the 
Commissioi  I's  Regulations.  Protests  will 
be  consider  jd  by  the  Commission  in 
determininj  the  appropriate  action  to  be 
taken,  but  v  ill  not  serve  to  make 
protestants  jarties  to  the  proceedings. 
This  filing  i  >  available  for  review  at  the 
Commissioi  i  in  the  Public  Reference 
Room  or  m£  y  be  viewed  on  the 
Commissioi  I's  Web  site  at  http://    ^ 
www.ferc.gc  v  using  the  "FERRIS"  link. 
Enter  the  dc  cket  number  excluding  the 
last  three  di  ;its  in  the  docket  number 
field  to  acce  ss  the  document.  For 
assistance,  |  lease  contact  FERC  Online 
Support  at 

FERCOnliniSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8  )59.  The  Commission 
strongly  enc  ourages  electronic  filings. 
See  18CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  tlie  "e-Filing"  link. 

Protest  Dc  te:  August  11,  2003. 

Magalie  R.  St  las. 

Secretary. 

[FR  Doc.  03-J0617  Filed  8-12-03:  8:45  am] 

BHJJNO  COOE  6  ^17-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-20(M)1 1  ] 

CenterPoint  Energy  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

August  6.  2003. 

Take  notice  that  on  July  25,  2003, 
CenterPoint  Energy  Gas  Transmission 
Company  (CEGT)  filed  the  additional 
information  required  by  the 
Commission's  July  11,  2003  order  in  this 
docket. 

CEGT  states  that  copies  of  its  filing 
are  being  mailed  to  all  parties  on  the 
service  list  in  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be      ' 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  m'ake 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  OnUne  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conmiission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  August  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20632  Filed  8-12-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-36-003] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Compliance  Filing 

August  6,  2003. 

Take  notice  that  on  July  24,  2003, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  tariff  sheets  listed 
below  to  become  effective  July  1,  2003: 

Fourteenth  Revised  Sheet  No.  9 
Eleventh  Revised  Sheet  No.  10 

Dauphin  Island  states  that  these  tariff 
sheets  reflect  changes  to  Maximum 
Daily  Quantities  (MDQ's)  and  the 
addition  of  one  new  shipper. 

Dauphin  Island  states  that  copies  of 
the  filing  are  being  served 
contemporaneously  on  all  participants 
listed  on  the  service  list  in  this 
proceeding  and  on  all  persons  who  are 
required  by  the  Commission's 
regulations  to  be  served  with  the 
application  initiating  these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conmiission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  \xsin%  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toU- 
fi^e  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  August  11,  2003. 

1 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  03-20624  Filed  8-12-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-36-004] 

Dauphin  Island  Gathering  Partners; 
Notice  of  Compliance  Filing 

August  6,  2003. 

Take  notice  that  on  July  30,  2003, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  the  tariff  sheets  listed 
below  to  become  effective  August  29, 
2003. 

Second  Revised  Sheet  No.  359  ' 
First  Revised  Sheet  No.  427 

Dauphin  Island  states  that  the  revised 
tariff  sheets  are  being  filed  to  comply 
with  154.1(d)  of  the  Commission's 
Regulations  which  state  that  any 
contract  or  executed  service  agreement 
that  deviates  in  any  material  aspect  from 
the  form  of  service  agreement  must  be 
filed  with  the  Commission  and  such 
nonconforming  agreement  must  be 
referenced  in  the  pipeline's  tariff. 

Dauphin  Island  states  that  copies  of 
its  filing  has  been  served  to  its 
customers  and  other  interested  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
H'Virw. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Protest  Date:  August  11,  2*003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20625  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-54»-000] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Tariff  Filing 

August  6,  2003. 

Take  notice  that  on  July  11,  2003, 
Dominion  Cove  Point  LNG,  LP  (Cove 
Point)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets,  with  an 
effective  date  of  August  11,  2003: 

First  Revised  Sheet  No.  0 
Second  Revised  Sheet  No.  57 
Second  Revised  Sheet  No.  204 
Second  Revised  Sheet  No.  205 

Cove  Point  states  that  the  purpose  of 
this  filing  is  to  update  contact 
information  and  correct  typographical 
errors. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  RegiUatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wwiv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  fiUngs. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Comment  Date:  August  8,  2003. 

Magalie  R.  Salas,  , 

Secretary. 

[FR  Doc.  03-20627  Filed  8-12-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-552-000] 

Dominion  Cove  Point  LNG,  LP;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

'  August  6,  2003. 

Take  notice  that  on  July  25,  2003, 
Dominion  Cove  Point  LNG,  LP.  (Cove 
Point)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
the  following  tariff  sheets,  with  an 
effective  date  of  August  25,  2003: 

Second  Revised  Sheet  No.  200 
Sheet  Nos.  280-281 
Original  Sheet  No.  282 
Sheet  Nos.  283-399 

Cove  Point  states  that  the  purpose  of 
this  filing  is  to  add  a  provision  to  its 
General  Terms  and  Conditions  to 
piovide  for  the  Operational  Sale  of  Gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wwTV./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Conunission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  August  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20628  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 
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48351 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Na  RP02-449-002] 

Eastern  Sbore  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

August  6,  2103. 

Take  notice  that  on  July  25,  2003, 
Eastern  Shjore  Natiu-al  Gas  Company 
(Eastern  Skore)  tendered  for  filing  as 
part  of  its  ]  ^ERC  Gas  Tariff.  Second 
Revised  V(  ilume  No.  1,  the  tariff  sheets 
listed  on  A  ppendix  A  to  the  Bling,  with 
an  effectiv  5  date  of  October  1,  2002. 

Eastern  !  Ihore  states  that  on  October 
15.  2002  it  filed  revised  tariff  sheets  to 
be  effectivd  October  1,  2002  in  order  to 
comply  with  FERC  Order  No.  587-0  to 
implement  Version  1.5  of  the  North 
American  Energy  Standards  Board 
(NAESB)  standards.  Eastern  Shore 
explains  that,  based  upon  the 
Commission's  review  of  Eastern  Shore's 
proposed  t  iriff  revisions,  the 
Commissic  n  foimd  that  Eastern  Shore's 
revised  tar  ff  sheets  generally  complied 
with  Ordei  No.  587-0.  By  Letter  Order 
issued  July  17,  2003,  however,  the 
Commissic  n  directed  Eastern  Shore  to 
file  certain  revised  tariff  sheets  within 
fifteen  (15)  days  of  the  letter  order. 

Eastern  J  hore  states  the  revised  tariff 
sheets,  as  f  led  herein,  contain  the 
required  re  dsions  necessary  to  comply 
with  the  Cdmmission's  July  17,  2003 
letter  order 

Eastern  S  hore  states  that  copies  of  its 
filing  have  aeen  mailed  to  its  customers 
and  interes  ted  state  commissions. 

Any  pers  on  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  En*rgy  Regulatory  Commission, 
888  First  Si  reet.  NE.,  Washington,  DC 
20426,  in  a  xordance  with  §  385.211  of 
the  Commi  ision's  Rules  and 
Regulation! .  All  such  protests  must  be 
filed  in  ace  )rdance  with  §  154.210  of  the 
Commissio  I's  Regulations.  Protests  will 
be  considejed  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  \  nil  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  s  available  for  review  at  the 
Commissio  i  in  the  Public  Reference 
Room  or  mi  ly  be  viewed  on  the 
Conunissio:  I's  Web  site  at  http:// 
www.ferc.gi  w  using  the  "FERRIS"  link. 
Enter  the  di  >cket  number  excluding  the 
last  three  d  gits  in  the  docket  number 
field  to  acc(  fss  the  document.  For 
assistance,  ilease  contact  FERC  Online 
Support  at 

FERCOnlin  iSupport@ferc.gov  or  toll- 
free  at  (866  208-3676,  or  TTY,  contact 
(202)  502-f  659.  The  Commission 
strongly  em  :ourages  electronic  filings. 


See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date;  August  11,  2003. 

Magaiie  R.  Salas, 

Secretary. 

[PR  Doc.  03-20620  Filed  8-12-03;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-336-014] 

El  Paso  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

August  6,  2003. 

Take  notice  that  on  August  1,  2003,  El 
Paso  Natural  Gas  Company  (El  Paso) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  lA,  the  tariff  sheets  listed  in 
Appendices  A,  B  and  C  to  the  filing. 

El  Paso  states  that  the  tariff  sheets  are 
being  filed  to  implement  the  capacity 
allocation  changes  in  compliance  with 
the  Commission's  July  9,  2003  orders  in 
this  proceeding.  The  tariff  sheets  are 
proposed  to  become  effective  November 
1,  2002  and  September  1,  2003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  peirties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  August  1 3 ,  2003 . 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-20602  Filed  8-12-03;  8:45  am] 

BtLUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1ia-006] 

High  Island  Offshore  System,  L.L.C.; 
Notice  of  Negotiated  Rate  Filing 

August  6,  2003. 

Takenotice  that  on  July  31,  2003.    ^ 
High  Island  Offshore  System,  L.L.C. 
(HIOS),  tendered  for  filing  its  Negotiated 
Rate  Filing. 

HIOS'  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  HIOS  and  LLOG 
Exploration  Offshore,  Inc.  HIOS 
requests  that  the  Commission  grant  such 
approval  effective  August  1,  2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  August  12.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20619  Filed  8-12-03;  8:45  ami 

BILUNG  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-326-002] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Compliance  Filing 

August  6,  2003. 

Take  notice  that  on  July  29,  2003, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Volume  No.  1,  the 
following  tariff  sheets  proposed  to 
become  effective  May  15,  2003: 

Sub.  Second  Revised  Sheet  No.  141 
Sub.  Second  Revised  Sheet  No.  149 

Iroquois  states  that  the  instant  tariff 
filing  corrects  inadvertent  omissions  of 
language  from  the  above  noted  tariff 
sheets  currently  on  file  with  the 
Commission.  These  omissions  were 
discovered  as  part  of  an  on-going 
internal  review  of  Iroquois'  FERC  Gas 
Tariff.  Iroquois  states  that  the  proposed 
corrections  are  necessary  to  provide 
froquois'  shippers  with  uniform  tariff 
provisions  and  to  avoid  confusion. 

froquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  I*ublic  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strong) v  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  August  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-20623  Filed  8-12-03;  8:45  am] 

BILLING  C006  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-374-002] 

Kern  River  Gas  Transmission 
Company;  Notice  of  Request  for 
Waiver 

August  6,  2003. 

Take  notice  that  on  July  30.  2003, 
Kem  River  Gas  Transmission  Company 
petitioned  the  Commission  for  a  waiver 
of  the  EDI/EDM  and  FF/EDM  processing 
requfrements  related  to  those  NAESB 
Version  1.6  data  sets  that  are  not 
currently  being  utilized  by  Kem  River's 
customers  or  other  parties  until  such 
time  as  a  bona  fide  request  for  those 
data  sets  is  received  by  Kem  River. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  on  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desfring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wivw./erc.gov  using  die  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@feK.gov  or  toll- 
hee  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


Protest  Date:  August  12,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20626  Filed  8-12-03;  8:45  ami 

BILUNG  COOE  6717-«1-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-274-009] 

Kem  River  Gas  Transmission 
Company;  Notice  of  Annual  Threshold 
Report 

August  6,  2003. 

Take  notice  that  on  July  25,  2003, 
Kem  River  Gas  Transmission  Company 
(Kem  River)  tendered  for  filing  its 
Annual  Tlireshold  Report. 

Kem  River  states  that  the  purpose  of 
this  filing  is  to  comply  with  the  terms 
of  its  Setdement  in  this  proceeding  and 
with  its  tariff  requirement  to  file  an 
Annual  Threshold  Report,  identifying 
the  eligible  firm  shippers  receiving 
revenue  credits  and  the  amoimts 
received. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  each  person 
designated  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l){iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


48352 


Magalie  R. 

Secretary. 

[FR  Doc.  031-20634 
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Protest  pate:  August  12,  2003. 
Salas, 
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6717-01-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommissiDn 

[Docket  NOi  RP03-408-001] 

KeySpan  LNG,  LP;  Notice  of 
Compliance  Filing 

August  6,  2^03. 

Tate  nol  ice  that  on  August  1,  2003. 
KeySpan  1 NG.  LP  (KLNG)  tendered  for 
filing  as  pa  rt  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Sub 
Original  SI  leet  No.  93A,  to  be  effective 
July  1,200}. 

KLNG  St  ites  that  it  makes  this  filing 
pursuant  U  i  a  letter  order  issued  by  the 
Commissic  n  in  Docket  No.  RP03-408- 
000  on  Jun  ;  30,  2003.  The  June  30  Order 
conditiona  ly  accepted  KLNG's  initial 
complianci  t  filing  piu-suant  to  Order  No. 
587-R,  sub;  ect  to  KLNG's  meeting  the 
conditions  detailed  in  the  June  30 
Order.  Klir  g  states  that  the  revised  tariff 
sheet  reflec  ts  the  modifications  required 
by  the  June  30  Order. 

KLNG  sti  ites  that  copies  of  its  filing 
have  been  mailed  to  all  affected 
customers  i  md  interested  state 
commissioi  is. 

Any  pers  an  desiring  to  protest  said 
filing  shou  d  file  a  protest  with  the 
Federal  Em  >rgy  Regulatory  Commission, 
888  First  Si  reet,  NE.,  Washington,  DC 
20426,  in  a  xordance  w^ith  §  385.21 1  of 
the  Commiijsion's  Rules  and 
Regulationi .  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commissio  I's  Regulations.  Protests  will 
be  considei  ed  by  the  Commission  in 
determinin » the  appropriate  action  to  be 
taken,  but  \  rill  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  i  s  available  for  review  at  the 
Conunissio:  i  in  the  Public  Reference 
Room  or  mi  ly  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wmv./eir.gov  using  the  "FERRIS"  link. 
Enter  the  d(  icket  number  excluding  the 
last  three  d:  gits  in  the  docket  number 
field  to  acc(  (ss  the  document.  For 
assistance,  )lease  contact  FERC  Online 
Support  at 

FERCOnlin  iSupport@ferc.gov  or  toll- 
free  at  (866;  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  en(  lourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructioni  on  the  Commission's  Web 
site  imder  t  le  "e-Filing"  link. 


Protest  Date:  August  13,  2003. 

Linda  ^4itry, 

Acting  Secretary. 

[FR  Doc.  03-20604  Filed  8-12-03:  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-555-000] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

August  6,  2003. 

Take  notice  that  on  August  1,  2003, 
Midwestern  Gas  Transmission  Company 
(Midwestern  )  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1 ,  Second 
Revised  Sheet  No.  247,  to  become 
effective  September  1,  2003. 

Midwestern  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
Commission's  Order  on  Remand  in 
Docket  No.  RM98-10-011  dated  October 
31,  2002  101  FERC  1161,127,  wherein  the 
Commission  found  that  it  is  no  longer 
necessary  to  have  a  five  year  matching 
cap  as  part  of  the  ROFR  process. 
Midwestern  states  that  in  the  ROFR 
process,  a  shipper  may  retain  its 
capacity  if  it  matches  the  highest  rate 
and  the  longest  term  bid  by  a  third 
party.  Therefore,  in  accordance  with  the 
October  31.  2002  Order,  Midwestern 
states  that  it  is  removing  the  five  year 
matching  cap  fitim  the  ROFR  process  in 
its  tariff. 

Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Midwestem's  contracted  shippers  and 
interested  state  regulatory  commissions. 
Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@feiv.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  August  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20629  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -172-4)06] 

Mojave  Pipeline  Company;  Notice  of 
Filing  of  Fuel  Imbalance  Refund  Report 

August  6,  2003. 

Take  notice  that  on  Jime  30,  2003, 
Mojave  Pipeline  Company  (Mojave) 
filed  a  fuel  imbalance  refund  report  at 
Docket  No.  RPOl-172. 

Mojave  states  that  the  fuel  refunds 
were  made  to  comply  with  the  terms  of 
its  Settlement  at  Docket  No.  RPOl-172- 
000  (Settlement),  which  was  accepted 
by  Conamission  Order  issued  January 
31, 2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  OH  or  before  the  protest  date  as 
showm  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wMw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Protest  Date:  August  12,  2003. 
Magalie  R.  Salas, 
Secretory. 
[FR  Doc.  03-20618  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-345-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Application 

August  6,  2003. 

"Take  notice  that  on  August  4,  2003, 
National  Fuel  Gas  Supply  Corp. 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in 
Docket  No.  CP03-345-000,  an 
application  pursuant  to  section  7{c)  of 
the  Natural  Gas  Act,  as  amended  (NGA), 
and  of  part  157  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Regulations  thereunder,  for  a  certificate 
of  public  convenience  and  necessity 
authorizing  National  Fuel  to  construct 
and  operate  certain  facilities  located  in 
Potter  Coxmty,  Pennsylvania,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  This  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

National  Fuel  states  that  it  proposes  to 
construct  and  operate  an 
interconnection  station  to  establish 
direct  connection  between  its  existing 
gas  transmission  facilities  and  the 
Hebron  Storage  Field,  which  are  not 
currently  directly  connected.  National 
Fuel  states  that  the  Hebron  Storage  Field 
is  jointly  owned  by  National  Fuel  and 
Tennessee  Gas  Pipeline  Company 
(Teimessee),  and  currently  National 
Fuel  must  have  its  withdrawal  gas 
delivered  by  Tennessee.  National  Fuel 
states  that  the  proposed  interconnect 
station  will  be  used  for  withdrawal  of 
gas  only  and  will  increase  the  maximum 
deliverability  for  the  storage  field  early 
in  the  injection  season  from 
approximately  385  MMcf  per  day  to 
approximately  425  MMcf  per  day. 


National  Fuel  indicates  that  the  new 
interconnection  station  would  include  a 
metering  and  regulation  station  and 
associated  pipeline  facilities  and  would 
be  located  on  its  24-inch  transmission 
pipeline,  designated  Line  Y-M2,  near 
the  Hebron  Storage  Field  in  Hebron 
Township,  Potter  County,  Pennsylvania. 
National  Fuel  estimates  the  cost  of 
constructing  the  proposed  facilities  is 
$1,434,192. 

Any  questions  regarding  the 
application  should  be  directed  to  David 
W.  Reitz,  Deputy  General  Counsel  for 
National  Fuel,  10  Lafayette  Square, 
Buffalo,  New  York  14203  at  (719)  857- 
7949,  or  at  reitzd@natfuel.com. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  the  comment  date 
stated  below  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  (18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  in  the 
proceeding  with  the  Commission  and 
must  mail  a  copy  to  the  applicant  and 
to  every  other  party.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Conunission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Protests  and  interventions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper;  see  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 


Comment  Date:  August  18,  2003. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  03-20614  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  671 7-01 -<> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-55&-000] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Tariff  Filing 

August  6.  2003. 

Take  notice  that  on  August  1.  2003. 
National  Fuel  Gas  Supply  Corporation 
(National)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1,  Fifty  Sixth  Revised  Sheet 
No.  9,  to  become  effective  August  1 , 
2003. 

National  states  that  Article  0,  Sections 

1  and  2  of  the  settlement  provides  that 
National  will  recalculate  the  maximum 
Interruptible  Gathering  (IG)  rate  semi- 
annually and  monthly.  Further,  Section 

2  of  Article  II  provides  that  the  IG  rate 
will  be  the  recalculated  monthly  rate, 
commencing  on  the  first  day  of  the 
following  month,  if  the  residt  is  an  IG 
rate  more  than  2  cents  above  or  below 
the  IG  rate  as  calculated  under  Section 
1  of  Article  II.  The  recalculation 
produced  an  IG  rate  of  $0.57  per  dth.  In 
addition.  Article  III,  Section  1  states  that 
any  overruns  of  the  Firm  Gathering 
service  provided  by  National  shall  be 
priced  at  the  maximum  IG  rate. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
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free  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-86519.  The  Commission 
strongly  encoi  trages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  oh  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  August  13.  2003. 

Magalie  R.  Salt  b. 

Secretary.  r 

(FR  Doc.  03-20(  131  Filed  8-12-03;  8:45  am] 

BIUJNG  CODE  671  -01-P 


DEPARTMENT  OF  ENERGY 

Federal  EnerQy  Regulatory 
Commission 

[Docltet  No.  RP^I  76-090] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

.-Xuguste,  2003. 

Take  notice  that  on  August  1,  2003, 
Natural  Gas  P:  peline  Company  of 
America  (Nat\  iral)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  the  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  to  be  ef  ective  August  1,  2003. 

Natural  stat  ;s  that  the  purpose  of  this 
filing  is  to  im|  dement  revisions  to 
certain  existir  g  negotiated  rate 
transactions  v  ith  Lamar  Power  Partners, 
L.P.,  and  FPLl !  Forney,  L.P.  under 
Natiiral's  Rate  Schedule  FTS  pursuant 
to  Section  49  ^  )f  the  General  Terms  and 
Conditions  of  Natural's  Tariff. 

Natural  stat  js  that  copies  of  the  filing 
are  being  mai!  ed  to  all  parties  set  out  on 
the  Commissi  )n's  official  service  list  in 
Docket  No.  RI 99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fi  ing  should  file  a  motion 
to  intervene  o  ■  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Strei  it.  NE.,  Washington,  DC 
20426,  in  accc  rdance  with  Sections 
385.214  or  38! ». 211  of  the  Commission's 
Rules  and  Rej  ulations.  All  such  motions 
or  protests  mi  st  be  filed  in  accordance 
with  §  154.211 1  of  the  Commission's 
Regulations.  F  rotests  will  be  considered 
by  the  Commi  ssion  in  determining  the 
appropriate  a(  lion  to  be  taken,  but  will 
not  serve  to  m  ake  protestants  parties  to 
the  proceedin  5s.  Any  person  wishing  to 
become  a  part  y  must  file  a  motion  to 
intervene.  Th:  s  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Ro(  m  or  may  be  viewed  on 
the  Commissi  jn's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  doc  Let  number  excluding  the 
last  three  digi  ;s  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  pl(  lase  contact  FERC  Online 
Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385. 2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  August  13.  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-20608  Filed  8-12-03;  8:45  am] 

BILUNG  COOe  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-507-001] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Filing 

August  6,  2003. 

Take  notice  that  on  July  30.  2003, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  Substitute  Fifth 
Revised  Sheet  No.  272;  Substitute 
Original  Sheet  No.  272A;  and  Original 
Sheet  No.  272A.01,  to  become  effective 
July  1,  2003. 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  comply  with 
the  Commission's  Order  at  Docket  No. 
RP03-507-000  dated  June  30,  2003  (103 
FERC  "D61,390),  wherein  the 
Commission  directed  Northern  Border 
to  file  revised  tariff  sheets  consistent 
with  the  conditions  as  discussed  in  the 
body  of  the  Order. 

Northern  Border  states  that  copies  of 
this  filixig  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conmiission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  August  11,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-20605  Filed  8-12-03;  8:45  am] 

nUlNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory  , 

Commission 

[Docket  No.  RP02-451-003]  ♦ 

Norttteni  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

August  6,  2003. 

Take  notice  that  on  July  28,  2003. 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1  ths  following  tariff  sheet, 
with  an  effective  date  of  October  1, 
2003: 

Fourth  Revised  Sheet  No.  269 

Northern  states  that  the  filing  is  being 
filed  to  correct  an  inadvertent  oversight 
regarding  its  imbalance  trading 
provisions  in  its  December  23,  2002 
compliance  filing  in  this  proceeding. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  §  385.214  or 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  motions  or 
protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conmiission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wvinv.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
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assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  to)l- 
bee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  August  11,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20621  Filed  8-12-03;  8:45  am) 

BILUNG  COOE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-451-004] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

August  6,  2003. 

Take  notice  that  on  August  1,  2003, 
Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff  sheet 
to  correct  the  pagination  for  the  tariff 
sheet  filed  on  July  28,  2003  in  this 
proceeding: 

Substitute  Fourth  Revised  Sheet  No.  269 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.-Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  August  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20622  Filed  8-12-03;  8:45  am] 

BUXING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-556-000] 

PG&E  Gas  Transmission,  Norttiwest 
Corporation;  Notice  of  Proposed 
Change  In  FERC  Gas  Tariff 

August  6,  2003. 

Take  notice  that  on  August  1,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  First  Revised 
Sheet  No.  131,  First  Revised  Sheet  No. 
144,  and  First  Revised  Sheet  Nos.  217 
and  218,  with  an  effective  date  of 
September  1.  2003. 

GTN  states  that  these  sheets  are  being 
filed  in  response  to  the  Commission's 
Order  on  Remand  in  Docket  No.  RPOO- 
205-006,  wherein  the  Commission 
granted  GTN  permission  to  file  a 
revenue-based  intemiptible 
transportation  capacity  allocation 
methodology. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivmv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
•FERCOnlineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  August  13,  2003. 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-20606  Filed  8-12-03;  8:45  am] 

BUJNG  COOE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-51 8-047] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Negotiated  Rate 

August  6,  2003. 

Take  notice  that  on  August  1,  2003, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A,  Substitute 
Fourteenth  Rev.  Sheet  No.  15,  Substitute 
Fifteenth  Rev.  Sheet  No.  15  and 
Sixteenth  Revised  Sheet  No.  15. 

GTN  states  that  these  sheets  are  being 
filed  to  reflect  that  a  negotiated  rate 
agreement,  inadvertently  eliminated  in  a 
prior  filing,  has  been  extended  on  a 
monthly  basis  through  the  end  of 
August  2003  pursuant  to  evergreen 
language  contained  in  the  agreement. 
GTN  requests  that  the  Commission 
accept  the  proposed  tariff  sheets  to  be 
effective  as  indicated  on  each  individual 
sheet— June  1,  2003,  July  1,  2003  and 
August  1,  2003,  respectively. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
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Enter  the  doc  let  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  accesi  the  document.  For 
assistance,  pi  sase  contact  FERC  Online 
Support  at 

FERCOnlineS  upport@ferc.gov  or  toll- 
free  at  (866)  2  38-3676.  or  TTY,  contact 
(202)  502-86!  9.  The  Commission 
strongly  enco  jrages  electronic  filings. 
See  18  CFR  31  I5.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  L  kite:  August  13,  2003. 

Magalie  R.  Sail  is. 

Secretary. 

[FR  Doc.  03-20  536  Filed  8-12-03;  8:45  am) 

BlUJNG  CODE  en  r-01-p 


DEPARTMEhfr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RI»99-513-029J 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 


tiiriffl 


-rale 


ihi 


with: 


August  6.  2003 

Take  notice 
Questar  Pipel  i 
submitted  a 
negotiated-: 
Energy  Mark^ 

Questar's 
provisions  w#re 
Commission 
1999, and 
Nos.  RP99-5 
approved  Questar 
implement  a 
Rate  Schedules 
FSS  and  ISS 
submitted  its 
accordance 
Policy  Staten^ent 
6-000  and 
31, 1996. 

Questar  stages 
have  been 
proceeding. 
Public  Servicfe 
the  Public 
Wyoming. 

Any  persoi 
protest  said 
to  intervene 
Federal  Ener^ 
888  First 
20426,  in 
385.214  or 
Rides  and 
or  protests  miist 
with  §154.2 
Regulations 
by  the  Conunjiss 
appropriate 
not  serve  to 


that  on  August  1,  2003, 
ne  Company's  (Questar) 
filing  to  reflect  a  new 
contract  with  Williams 
ing  &  Trading  Company, 
gotiated-rate  contract 
authorized  by 
I  Drders  issued  October  27, 
December  14, 1999,  in  Docket 
3.  et  al.  The  Commission 

's  request  to 
legotiated-rate  option  for 
T-1.NNT,T-2,PKS, 
ippers.  Questar 
negotiated-rate  filing  in 
the  Commission's 
in  Docket  Nos.  RM95- 
RJ1H96- 7-000  issued  January 


sei  ved 


Se"v 


cr  i 


Stre  et 


3f5 
Re; 


IO1 


that  copies  of  this  filing 
upon  all  parties  to  this 
(Questar's  customers,  the 
Commission  of  Utah  and 
ice  Commission  of 


f  ling  I 


desiring  to  be  heard  or  to 
should  file  a  motion 
a  protest  with  the 
V  Regulatory  Commission, 
NE,  Washington,  DC 
accordance  with  Sections 

.211  of  the  Commission's 
ulations.  All  such  motions 
be  filed  in  accordance 
of  the  Commission's 
rotests  will  be  considered 
ion  in  determining  the 
^ction  to  be  taken,  but  will 
r  lake  protestants  parties  to 


the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Oidine 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  August  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-20635  Filed  8-12-03;  8:45  am] 

BtLUNG  CODE  6717-<n-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP96-312-127] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate 

August  6,  2003. 

Take  notice  that  on  August  1,  2003. 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Tennessee  and 
Union  Light,  Heat  &  Power  Company. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  November 
1,2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Sti-eet,  NE.,  Washington,  DC 
20426;  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encouiages  electronic  filings. 
See  18  CFR  385.2001{a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  August  13,  2003. 

Linda  Mitry. 

Acting  Secretary. 

[FR  Doc.  03-20607  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-312-126] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

August  6,  2003. 

Take  notice  that  on  August  1,  2003, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  negotiated  rate 
arrangement  between  Termessee  and 
Cincinnati  Gas  &  Electric  Company. 
Tennessee  requests  that  the  Commission 
grant  such  approval  effective  November 
1,2003. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
wwH'.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
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(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Comment  Date:  August  13,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-20633  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  * 

[Docket  No.  RP03-376-002] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

•  August  6,  2003. 

fake  notice  that  on  August  1,  2003, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  to  become  part  of  its  FERC  Gas 
Tariff,  First  Revised  Volume  No.  1,  the 
following  tariff  sheets,  to  be  effective 
July  1,  2003:     . 

2nd  Sub  Original  Sheet  No.  213A 
2nd  Sub  Original  Sheet  No.227G.02 

TransColorado  states  that  the  purpose 
of  this  filing  is  to  comply  with  the 
Commission's  Letter  Order  issued  on 
July  23,  2003,  in  Docket  No.  RP03-376- 
001. 

TransColorado  states  that  copies  of 
the  filing  are  being  served  on  all  parties 
set  out  on  the  Commission's  official 
service  list  in  Docket  No.  RP03-376- 
000. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  inter\'ene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
JReference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vnvw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 


free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The. Commission 
strongly  encoiuages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date;  August  13,  2003. 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-20603  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

Notice  of  Intent  To  File  Application  for 
a  New  License 

August  6,-2003. 

Take  notice  that  the  following  notice 
of  intent  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  filing:  Notice  of  Intent  to 
File  an  Application  for  New  License. 

h.  Project  No:  2242. 

c.  Date  filed:  July  23,  2003. 

d.  Submitted  By:  City  of  Eugene, 
Oregon. 

e.  Name  of  Project:  Carmen-Smith 
Project. 

f.  Location:  The  project  is  located  in 
Linn  County,  Oregon  on  the  McKenzie 
river.  70  miles  east  of  Eugene- 
Springfield.  The  majority  of  the  project 
is  located  on  lands  within  the 
Willamette  National  Forest. 

g.  Filed  Pursuant  to:  Section  15  of  the 
Federal  Power  Act,  18  CFR  16.6. 

h.  Pursuant  to  section  16.19  of  the 
Commission's  regulations,  the  licensee 
is  required  to  make  available  the 
information  described  in  Section  16.7  of 
the  regulations.  Such  information  is 
available  from  the  Eugene  Water  & 
Electric  Board,  500  East  Fourth  Avenue, 
Eugene,  OR  97401.  Contact:  Ms.  Patty 
Sabol,  (504)484-2411. 

i.  i'-'EflC  Contact:  Robert  Easton,  202- 
502-6045,  Robert.Easton@Ferc.Gov. 

j.  Expiration  Date  of  Current  License: 
November  30,  2008. 

-  k.  Project  Description:  The  Carmen- 
Smith  project  consist  of  the  Carmen 
diversion  dam  and  reservoir,  the 
Carmen  power  tunnel,  the  Smith  dam 
and  reservoir,  the  Smith  power  tunnel, 
a  surge  chamber,  the  Carmen  power 
plant,  the  Trail-Bridge  re-regulating  dam 
and  reservoir,  the  Trail  Bridge  power 
plant,  the  velocity  barrier  and  spawning 
channel  and  a  19  mile  long  transmission 
line. 

1.  The  licensee  states  its  unequivocal 
intent  to  submit  an  application  for  a 
new  license  for  Project  No.  2242. 


Pursuant  to  18  CFR  16.9(b)(1)  each 
application  for  a  new  license  and  any 
competing  license  applications  mu^t  be 
filed  with  the  Commission  at  least  24 
months  prior  to  the  expiration  of  the 
existing  license.  All  applications  for 
license  for  this  project  must  be  filed  by 
November  30,  2006. 

A  copy  of  the  application  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  1-866-208-3676  or 
for  TTY,  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20615  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  459-111] 

Notice  of  Draft  License  Application  and 
Preliminary  Draft  Environmental 
Assessment  (PDEA)  and  Request  for 
Preliminary  Terms  and  Conditions 

August  6.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  New  Major 
License. 

b.  Project  No.:  459-111. 

c.  Applicant:  Union  Electric  Company 
(d/b/a  Ameren/UE). 

d.  Name  of  Project:  Osage 
Hydroelectric  Project. 

e.  Location:  On  the  Osage  River,  in 
Benton,  Camden.  Miller  and  Morgan 
Counties,  central  Missouri.  The  Project 
occupies  federal  lands. 

f.  Applicant  Contact:  Jerry  Hogg, 
Ameren/UE,  617  River  Road,  Eldon.  MO 
65026;  (573)  365-9315;  e-mail 
jhogg@ameren.com. 

g.  FERC  Contact:  Allan  Creamer  at 
(202)  502-8365;  or  e-mail  at 
allan.creamer@ferc.gov. 

h.  Ameren/UE  mailed  a  copy  of  the 
Preliminary  Draft  Environmental 
Assessment  (PDEA)  and  draft  license 
application  to  interested  parties  on  July 
10,  2003.  The  Commission  received  a 
copy  of  the  PDEA  and  draft  application 
on  July  11,  2003.  Copies  of  both 


48358 


1= 


Federal  Register /Vol.  68,  No.  156 /Wednesday,  August  13,  2003 /Notices 


documents  are  available  from  Ameren/ 
UE  at  the  ab<|ve  address. 

i.  With  thi$  notice  we  are  soliciting 
preliminary  tjenns,  conditions, 
recommendations,  prescriptions,  and 
comments  on  the  PDEA  and  draft 
license  applitation.  All  comments  on 
the  PDEA  and  draft  license  application 
should  be  seat  to  the  address  above  in 
item  (f),  witUone  copy  filed  with  the 
Commission  ^t  the  following  address: 
Federal  Eneriy  Regulatory  Commission, 
Magalie  R.  Silas,  Secretary,  888  First 
Street,  NE.,  Washington,  DC  20426.  All 
comments  must  include  the  project 
name  and  nulnber,  and  bear  the  heading 


"Preliminary 


Comments,"  "Preliminary 
Recommendations,"  "Preliminary 
Terms  and  Conditions,"  or  "Preliminary 
Prescriptions,"  Any  party  interested  in 
commenting  paust  do  so  before  October 
9.  2003. 

j.  With  Uiis 
consultation 
preservation 
Section  106, 


notice,  we  are  initiating 
ivith  the  state  historic 
Dfficer,  as  required  by 
National  Historic 


Preservation  ^ct,'and  the  regulations  of 

the  Advisory 

Preservation 


Coimcil  on  Historic 
36  CFR  800.4. 


Magalie  R.  Sal  is. 

Secretary. 

[FR  Doc.  03-2(1616  Filed  8-12-03:  8:45  ami 

BILLING  CODE  S7  7-01-P 


DEPARTMEIfT  OF  ENERGY 

National  Nudlear  Security 
Administration 

Los  Alamos  Site  Office;  Floodplain/ 
Wetlands  Stitenient  of  Findings  for 
Two  Monitoring  Wells  at  Los  Alamos 
National  Laboratory,  Los  Alamos,  NM 

AGENCY:  Nati  3nal  Nuclear  Security 

Administrati  )n,  Los  Alamos  Site  Office, 

DOE. 

ACTION:  FIoo(  Iplain/Wetlands  statement 

of  findings. 


summary:  Th  is  floodplain/wetlands 
statement  of  findings  is  for  the 
installation  attid  operation  of  two 
groimdwater  monitoring  wells  within 
two  separate  canyon  floodplain 
locations  at  I  ,os  Alamos  National 
Laboratory  (I  ANL),  Los  Alamos,  New 
Mexico.  Monitoring  well  CdV-16-1  (i) 
would  be  loc  ited  within  LANL  in 
Canon  de  Vale,  and  monitoring  well  R- 
2  would  be  located  near  the  LANL 
boxmdary  wi  hin  the  Incorporated 
Coimty  of  Lo  s  Alamos  in  Pueblo 
Canyon.  The  installation  process  for  the 
wells  would  include  the  placement  of 
small  cement  pads  around  the  wells, 
along  with  a  gravel-covered  area,  and 
road  improvi  iments,  culverts  and 


erosion  control  materials  and 
mechanisms  as  needed.  The  wells 
would  be  operated  and  monitored    • 
periodically  after  installation  was 
completed.  In  accordance  with  10  CFR 
part  1022,  the  Department  of  Energy 
(DOE),  National  Nuclear  Security 
Administration  (NNSA)  Office  of  Los 
Alamos  Site  Operations  has  prepared  a 
floodplain/wetland  assessment  and 
would  perform  this  proposed  action  in 
a  manner  so  as  to  avoid  or  minimize 
potential  harm  to  or  within  the  affected 
floodplain. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Withers,  U.S.  Department  of 
Energy,  National  Nuclear  Security 
Administration,  Los  Alamos  Site  Office, 
528  35th  Street,  Los  Alamos,  NM  87544. 
Telephone  (505)  667-8690,  of  facsimile 
(505)  667-9998;  or  electronic  address: 
ewithers@doeal.gov. 

For  Further  Information  on  General 
DOE  Floodplain  Enviroiunental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH— 42, 
Department  of  Energy,  100 
Independence  Avenue,  SW., 
Washington,  DC  20585-0119. 
Telephone  (202)  586-^600  or  (800)  472- 
2756,  facsimile  (202)  586-7p31. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  NNSA 
prepared  a  floodplain/wetland 
assessment  for  this  action.  The  NNSA 
published  a  Notice  of  Floodplain  and 
Wetlcmds  Involvement  (Volume  68, 
Number  139).  This  Notice  annoimced 
that  the  floodplain/wetlands  assessment 
document  was  available  for  a  15-day 
review  period  and  that  copies  of  the 
document  could  be  obtained  by 
contacting  Ms.  Withers  at  the  above 
address  or  were  available  for  review  at 
two  public  DOE  reading  rooms  in  Los 
Alamos  and  Albuquerque,  New  Mexico. 
No  comments  were  received  from  the 
Federal  Register  notice  on  the  proposed 
floodplain  action. 

Project  Description:  The  DOE  is 
installing  a  network  of  monitoring  wells 
around  and  within  LANL  to  characterize 
the  hydrogeological  setting  of  the 
Pajarito  Plateau.  These  monitoring  wells 
will  be  installed  at  varying  depths  and 
used  to  provide  information  on  the 
groundwater  aquifers  present  and  to 
monitor  various  characteristics  of  the 
aquifers  over  time.  The  two  subject 
monitoring  wells  would  be  installed  in 
canyon-bottom  settings  chosen  by  the 
New  Mexico  Environment  Department, 
which  is  the  local  regidator  for  water 


quality  appointed  by  the  Environmental 
Protection  Agency. 

Alternatives:  Alternative  locations  for 
the  wells  were  not  considered  for  this 
project  due  to  the  focused  scope  of  the 
hydrogeological  characterization  of 
groundwater  impacts  from  past  LANL 
activities.  The  placement  of  wells  R-2 
jmd  CdV-16-1  (i)  has  been  mandated  by 
the  New  Mexico  Enviroiunent 
Department,  hence  eiltemate  well  sites 
were  not  deemed  feasible.  However,  the 
proposed  drilling  activities  would  be 
conducted  outside  the  stream  chaimel 
and  the  short-term  adverse  construction 
impacts  to  the  floodplains  of  Canon  de 
Valle  and  Pueblo  Canyon  would  be 
mitigated  to  the  extent  practicable. 

Floodplain/wetlands  Impacts:  Well 
CdV-16-1  (i)  in  Canon  de  Valle  would 
be  located  above  the  top  bank  of  the 
stream  and  would  not  directly  impact 
wetlands.  Erosion  and  sediment  control 
best  management  practices  (BMPs) 
would  be  installed  to  prevent  material 
from  entering  the  stream  channel.  Short- 
term,  direct  impacts  to  the  floodplain 
above  the  top  bank  of  the  Canon  de 
Valle  stream  chaimel  would  occur  from 
the  construction  of  the  well,  the 
concrete  pad,  and  the  graveled  area 
around  the  pad. 

There  would  be  short-term  indirect 
impacts  from  discharge  of  well 
development  water  to  the  ground. 

Wetlands  are  not  present  at  well 
location  R-2  or  along  the  existing  access 
road  to  the  construction  site  in  Pueblo 
Canyon.  Short-term  direct  impacts  to 
the  stream  chaimel  would  result  from 
improving  the  access  road  stream 
crossings.  A  culvert  would  be  installed 
of  sufficient  size  to  pass  normal  flows 
and  would  be  removed  at  the 
completion  of  the  project.  In  addition, 
direct  impacts  to  the  floodplain  would 
occur  above  the  top  bank  of  the  Pueblo 
Canyon  stream  channel  due  to 
construction  of  the  well,  concrete  pad, 
and  graveled  area.  As  with  the  well  in 
Canon  de  Valle,  there  would  be  short- 
term  indirect  impacts  from  discharge  of 
well  development  water  to  the  ground. 

The  proposed  action  of  installing  and 
operating  two  monitoring  wells  does 
conform  to  applicable  State  or  local 
floodplain  protection  standards.  The 
pertinent  Los  Alamos  County  Code 
Ordinance  is:  85-70  "An  Ordinance 
Repealing  Chapter  15.16  of  the  Los 
Alamos  County  Code  Adopting  a  New 
Chapter  17.70  Pertaining  to  Flood 
Damage  Prevention." 

Floodplain  Mitigation:  Placement  of 
BMPs  (such  as  silt  fences,  straw  bales  or 
wattles,  or  wooden  or  rock  structures  to 
slow  down  water  nmoff  and  run-on  at 
cleared  sites)  at  the  construction  area 
and  post-construction  reseeding  and 
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revegetation  of  the  disturbed  ground 
around  the  well  pads  would  minimize 
soil  disturbance  and  reduce  or  prevent 
the  potential  for  soil  erosion.  The  road 
design  would  include  an  appropriately 
designed  culvert  so  that  downstream 
flow  and  function  of  the  floodplain  will 
not  be  impeded.  Indirect  impacts  from 
discharge  of  well  developmeqt  water  to 
the  ground  woidd  be  minimized.  The 
•  water,  would  be  sampled  and  the 
analytical  results  would  be  sent  to  the 
New  Mexico  Environment  Department 
for  their  approval  prior  to  discharge. 
Discharge  would  be  through  sprinklers 
or  via  a  water  truck  along  the  access 
roads.  No  debris  would  be  left  at  the 
work  site.  No  vehicle  maintenance  or 
fueling  within  100  feet  of  the  floodplain 
would  occur.  Any  sediment  movement 
from  the  site  would  be  short  term  and 
temporary. 

Issued  in  Los  Alamos,  NM,  on  August  5, 
2003. 

Ral^  E.  Erickson, 

Manager,  Department  of  Energy,  National 
Nuclear  Security  Administration,  Los  Alamos 
Site  Office. 

[FR  Doc.  03-20585  Filed  8-12-03;  8:45  am] 
BILUNG  CODE  64S(M>1-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[IN  150-1;  FRL-7543-5] 

Notice  of  Final  Determination  for 
Aicoa-Warrick  Power  Plant  in 
Newburgh,  Indiana 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  action. 

SUMMARY:  This  notice  announces  that  on 
March  5,  2003,  the  Environmental 
Appeals  Board  (EAB)  of  the  EPA 
dismissed  a  petition  for  review  of  a 
permit  issued  for  the  Alcoa- Warrick 
Power  Plant  (Alcoa)  by  the  Indiana 
Department  of  Environmental 
Management  (IDEM).  The  EAB 
dismissed  the  petition  because  it 
determined  that  it  does  not  have 
jurisdiction  to  review  permits  that  are 
issued  solely  imder  a  state's  federally 
approved  Title  V  permit  program. 
dates:  The  effective  date  for  the  EAB's 
decision  is  March  5,  2003.  Judicial 
review  of  this  permit  decision,  to  the 
extent  it  is  available  pursuant  to  section 
307(b)(1)  of  the  Clean  Air  Act,  42  U.S.C. 
7607(b)(1),  may  be  sought  by  filing  a 
petition  for  review  in  the  United  States 
Court  of  Appeals  for  the  Seventh  Circuit 
within  60  days  of  August  13,  2003. 
ADDRESSES:  The  documents  relevant  to 
the  above  action  are  available  for  public 


inspection  during  normal  business 
hours  at  the  following  address:  EPA, 
Region  5,  77  West  Jackson  Boulevard 
(AR-18J),  Chicago,  Illinois  60604.  To     . 
arrange  viewing  of  these  dociunents, 
call  Sam  Portanova  at  (312)  886-3189. 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Portanova,  EPA,  Region  5,  77  W. 
Jackson  Boulevard  (AR-18J),  Chicago, 
Illinois  60604.  Anyone  who  wishes  to 
review  the  EAB  decision  can  obtain  it  at 
http://www.epa.gbv/eab/orders/ 
alcoa.pdf. 

SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  is  organized 
as  follows: 

A.  What  Action  Is  EPA  Taking? 

B.  What  Is  The  Background  Information? 

C.  What  did  EPA  Determine? 

A.  What  Action  Is  EPA  Taking? 

We  are  notifying  the  public  of  a  final 
decision  by  EPA's  EAB  on  a  permit 
issued  by  IDEM. 

B.  What  Is  the  Background 
Information? 

On  November  6.  2002,  IDEM  issued  a 
Part  70  Significant  Source  Modification 
permit  (permit  number  173-16275- 
00002)  to  Alcoa  to  modify  three 
pulverized  dry  bottom  wall-fired  boilers 
by  installing  low  NOx  burners.  The 
permit  allows  the  boilers  to  fire 
bituminous  coal  or  natural  gas  and 
requires  the  use  of  low  NOx  burners  to 
control  nitrogen  oxide  (NOx)  emissions. 
IDEM  determined  that  this  project 
qualified  as  a  pollution  control  project 
and  was  not  subject  to  PSD. 

Stephen  A.  Loeschner  subsequently 
filed  a  petition  for  review  of  the  permit 
with  the  EAB  on  December  10,  2002. 
Mr.  Loeschner  argued  that  IDEM 
improperly  exempted  this  modification 
from  PSD  review  by  granting  it  a 
pollution  control  project  exemption.  He 
also  argued  that  this  permit  should 
require  carbon  monoxide  continuous 
emissions  monitors. 

In  two  previous  rulings,  Carlton,  Inc. 
N.  Shore  Power  Plant,  9  E.A.D.  690 
(EAB  2001),  and  DPL  Energy  Montpelier 
Electric  Generating  Station,  9  E.A.D.  695 
(EAB  2001),  as  in  the  Alcoa  case,  the 
petitioners  challenged  the  state  agency's 
decision  to  issue  state  minor  source  . 
permits  rather  than  federal  PSD  permits. 
In  denying  review  in  both  of  these 
permits,  the  EAB  ruled  that  its 
jurisdiction  is  limited  to  federal  PSD 
permits  that  are  actually  issued  under 
the  PSD  program,  and  does  not  extend 
to  a  state's  decision  not  to  issue  a  PSD 
permit. 

C.  What  Did  the  EAB  Determine? 

On  March  5,  2003,  the  EAB  dismissed 
the  petition  for  review  on  the  grounds 


that  the  Board  lacks  authority  to  review 
the  Alcoa  permit,  which  was  issued 
solely  under  Indiana's  federally 
approved  Title  V  program  and  was  not 
a  federal  PSD  permit. 

Dated:  July  24,  2003. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  03-20526  Filed  8-12-03;  8:45  amj 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7543-3] 

Integrated  Risk  Information  System 
(IRIS);  2003/2004  Program;  Notice  and 
Request  for  Scientific  information  on 
Supplemental  2003  Program;  Request 
for  Chemical  Substance  Nominations 
for  2004  Program 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  Announcement  of 
supplement  to  the  IRIS  2003  program 
and  request  for  scientific  information  on 
health  effects  that  may  result  from 
exposure  to  chemical  substances;  and 
request  for  chemical  substance 
nominations  for  the  IRIS  2004  program. 

SUMMARY:  The  Integrated  Risk 
Information  System  (IRIS)  is  an 
Environmental  Protection  Agency  (EPA) 
data  base  that  contains  the  Agency's 
scientific  consensus  positions  on  human 
health  effects  that  may  result  from 
exposure  to  chemical  substances  in  the 
environment.  On  February  5,  2003,  in  a 
Federal  Register  (68  FR  5870),  EPA 
announced  the  2003  IRIS  agenda  and 
solicited  scientific  information  fix)m  the 
public  for  consideration  in  assessing 
health  effects  from  specific  chemical 
substances.  The  notice  also  stated  that 
later  in  2003:  (1)  Additional  assessments 
may  be  annoiuiced  in  the  Federal 
Register;  and  (2)  EPA  would  solicit 
public  nominations  for  chemical 
substances  for  its  2004  agenda.  Today, 
EPA  is  following  up  on  these  two 
actions. 

DATES:  EPA  invites  the  public  to  submit 
scientific  information  pertaining  to  the 
specific  chemical  substances  listed  in 
this  notice,  and/or  nominations  for 
substances  to  be  considered  for  an 
assessment  in  2004  in  accordance  with 
the  instructions  provided  at  the  end  of 
this  notice  by  October  14,  2003. 
ADDRESSES:  Please  submit  relevant 
scientific  information  to  the  IRIS 
Submission  Desk  in  accordance  with  the 
address  ^nd  instructions  provided  at  the 
end  of  this  notice.  Similarly,  chemical 
substance  nominations  should  be 
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submitted  tc 


address  and 


end  of  this  n  otice. 


FOR  FURTHER 
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the  IRIS  Submission  Desk, 


or  on-line,  ii  i  accordance  with  the 


instructions  provided  at  the 


information:  For 
information  on  the  IRIS  program, 
contact  Amjj  Mills,  Program  Director, 
National  Center  for  Environmental 
Assessment  (mail  code  8601D),  Office  of 
Research  an^  Development,  U.S. 
Environmental  Protection  Agency, 
Washington,  DC  20460,  or  call  (202) 
564-3204,  01  send  electronic  mail 
inquiries  to  iniUs.amy@epa.gov.  For 
general  ques  tions  about  access  to  IRIS  or 
the  content  <  f  IRIS,  please  call  the  IRIS 
Hotline  at  (3  31)  345-2870  or  send 
electronic  mail  inquiries  to 
hotline. iris^pa. gov. 

SUPPLEMENTARY  INFORMATION: 
Background^ 

IRIS  is  an  iPA  data  base  containing 
Agency  cons  ensus  scientific  positions 
on  potential  adverse  human  health 
pffects  that  n  light  result  from  exposure 
3  chemical  i  substances  found  in  the 
environmeni .  IRIS  currently  provides 
information  an  health  effects  associated 
with  more  tljan  500  chemical 
substances.  , 

The  data  h  ase  includes  chemical- 
specific  sum  maries  of  qualitative  and 
quemtitative  iiealth  infonnation  in 
support  of  tl  e  first  two  steps  of  the  risk 
assessment  {  rocess,  i>e.,  hazard 
identificatio:  i  and  dose-response 
evaluation.  Combined  with  specific 
situational  e:  (posure  assessment 
information,  the  information  in  IRIS 
may  be  used  as  a  source  in  evaluating 
potential  pul)lic  health  risks  from 
environmeni  al  contaminants. 

EPA's  ove:  all  process  for  developing 
IRIS  assessments  consists  of:  (1)  An 
annual  Federal  Register  annoimcement 
of  EPA's  IRIS  agenda  and  call  for 
scientific  information  from  the  public 
on  selected  ahemical  substances;  (2)  a 
search  of  thq  current  literature;  (3) 
development  of  draft  health  assessments 
and  IRIS  suiimiaries;  (4)  peer  review 
within  EPA;|(5)  peer  review  outside 
EPA;  (6)  EPA  consensus  review  and 
management  approval;  (7)  preparation 
of  final  IRIS  summaries  and  supporting 
docuiments;  md  (8)  entry  of  summaries 
and  support  ng  documents  into  the  IRIS 
data  base. 

The  IRIS  Annual  Agenda 

Each  year,  EPA  develops  a  list  of 
priority  cheipical  substances  and  an 
annual  agenda  for  the  IRIS  program. 
EPA  uses  foi  M  general  criteria  to  set 
these  priorit  es:  (t)  EPA  statutory, 
regulatory,  c  r  program-specific 
implementa  ion  needs;  (2)  availability  of 


new  scientific  infonnation  or 
methodology  that  might  significantly 
change  the  current  IRIS  information;  (3) 
interest  to  other  levels  of  government  or 
the  public;  and  (4)  availability  of  other 
scientific  assessment  documents  such 
that  only  a  modest  additional  effort 
would  be  needed  to  complete  the  review 
and  docvunentation  for  IRIS.  The 
decision  to  assess  any  given  chemical 
substance  hinges  on  available  Agency 
resources.  Timing  of  EPA's  risk 
assessment  guidance,  guidelines,  and 
science  policy  decisions  may  also  play 
a  role  in  deciding  when  the  Agency  has 
the  appropriate  methods  to  assess  a 
chemical  substance. 

On  February  5,  2003,  EPA  stated  (68 
FR  5870)  that  it  might  publish  a 
supplement  to  its  fiscal  year  2003 
agenda  by  identifying  additional 
priority  chemical  substancoa^elected 
for  assessment.  Accordingly,  today's 
notice  supplements  the  priority  list 
published  in  the  Federal  Register  on 
February  5,  2003,  (68  FR  5870)  by 
providing  a  list  of  additional  health 
assessments  beginning  in  fiscal  year 
2003  and  instructions  for  submitting 
scientific  infonnation  to  EPA  pertinent 
to  the  development  of  health 
assessments  for  these  chemical 
substances.  The  February  5,  2003,  notice 
also  stated  that  EPA  planned  to  publish 
a  solicitation  later  in  the  year  for  public 
nomination  of  chemical  substances  to 
consider  for  assessment  beginning  in 
fiscal  year  2004.  Consequently,  today's 
notice  provides  instructions  for 
nominating  additional  chemical 
substances  for  EPA's  consideration. 

EPA  continues  to  build  and  update 
the  IRIS  data  base  by  addressing  the 
foremost  user  needs,  as  expressed  by 
EPA  and  the  public.  EPA  will  also  work 
toward  updating  all  assessments  in  the 
data  base  where  new  scientific 
information  is  available  to  do  so. 

Stakeholder  Workshop  on  Priority- 
Setting  Criteria 

As  announced  in  the  February  5, 
2003,  Federal  Register  notice  (68  FR 
5870),  EPA  sponsored  a  stakeholder 
workshop  on  March  4,  2003,  concerning 
priority-setting  criteria  that  are  used  or 
should  be  used  to  select  chemical 
substances  for  an  IRIS  assessment. 
Versar,  Inc.,  an  EPA  contractor, 
convened  and  facilitated  this  workshop 
to  obtain  input  and  suggestions  from  a 
spectrum  of  IRIS  users  on  the 
appropriateness  of  EPA's  current 
priority-setting  criteria,  and  whether 
other  criteria  such  as  public  health 
impact  or  economic  impact  should  be 
added.  In  general,  the  panel  members 
agreed  that  IRIS  is  an  important 
international  scientific  resource  with  a 


valuable  core  purpose  of  providing 
high-quality  health  assessments  of 
chemical  substances  with  potentially 
significant  impacts  on  public  health. 
While  workshop  panelists  generally 
supported  the  current  priority-setting 
criteria,  they  suggested  that  EPA 
evaluate  whether  public  health  concerns 
are  sufficiently  addressed  by  the  current 
criterion  for  statutory,  regulatory,  and 
programmatic  need.  Panel  members  also 
discussed  possible  alternatives  to  the 
current  priority-setting  system.  Some' 
cautioned  that  the  development  of  a 
more  elaborate  priority-setting  system 
might  make  the  process  overly  complex 
and  burdensome  to  the  Agency,  leading 
to  unnecessary  delays. 

In  response  to  the  panelists' 
suggestion,  EPA  reviewed  previous    • 
chemical  substance  nominations  to 
determine  if  public  health  concerns 
were  implicitly  covered  by  the  statutory, 
regulatory,  or  programmatic  needs 
driving  the  nominations.  Public  health 
impact  is  defined,  for  this  purpose,  as 
being  associated  with  adverse  hiunan 
health  effects  and  widespread  exposure. 
EPA  determined  that  most  of  the 
chemicals  nominated  in  the  annual 
priority-setting  process  have  known  or 
suspected  toxicity  and  known  or 
suspected  widespread  exposiu-e.  EPA 
concludes  that  public  health  concerns 
appear  to  be  adequately  subsumed  in 
the  current  IRIS  nomination  process  and 
that  no  specific  additional  public  health 
criterion  is  needed  at  this  time. 

Many  panel  members  also 
recommended  that  EPA  focus  its 
improvement  efforts  on  making  the  IRIS 
priority  setting  process  more  transparent 
by  including  information  concerning 
why  each  chemical  substance  was 
selected  for  an  assessment.  To  that  end, 
this  notice  adds  transparency  by  listing 
supplemental  fiscal  year  2003  chemical 
substances  with  the  corresponding 
rationale  for  each  selection.  With 
additional  resoiures  available  to  the 
IRIS  program,  EPA  is  also  able  to 
provide  an  open  public  chemical 
substance  nomination  process  for  2004 
to  better  respond  to  the  broader  IRIS 
user  community.  Additional 
information  on  the  stakeholder 
workshop  and  EPA's  position  of  how 
public  health  concerns  are  addressed  in 
its  current  priority-setting  criteria  can  be 
obtained  by  calling  the  IRIS  Hotline 
(301)  345-2870,  or  by  sending  electronic 
mail  inqiiiries  to  hotline.iris@epa.gov. 

Submission  of  Scientific  Information  on 
Supplementary  Assessments  for  Fiscal 
Year  2003 

With  the  publication  of  this  notice, 
EPA  announces  the  start  of  assessments 
for  the  following  chemical  substances  in 
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2003.  At  this  time,  the  completion  of 
these  new  assessments  is  expected 
between  fiscal  years  2004-2006.  The 
listed  substances  are  annotated  with  the 
basis  for  their  selection.   ' 

Unless  otherwise  noted,  EPA  will 
assess  noncancer  and  cancer  endpoints 
for  each  substance.  For  all  endpoints 
assessed,  both  qualitative  and 
quantitative  assessments  will  be 
developed  if  data  is  available. 


Reason(s)  for 

Chemical 

CAS  No. 

assessment/ 
reassessment 

Acrylonitrile  .... 

107-13-1 

Need  for  CAA 
hazardous 
air  pollutant 
and  residual 
risk  pro- 
grams. 

New  scientific 
information 
is  availat>le. 

Piiblic  inter- 
est. 

Beryllium 

7440-41-7 

New  scientific 

(cancer  up- 

information 

date). 

is  available. 

n-Hexane 

110-54-3 

CERCLA 
need — Re- 
gional EPA 

interest. 

- 

New  scientific 
information 

is  availat>le. 
Relevant  as- 
sessnoent 
document  is 
available. 

Mettiylene 

75-09-2 

RCFIA  hazard 

cttloride 

identification 

(Dictiloro-. 

andconBc- 

methane)  

tive  action. 

New  scientific 
information 
is  available. 

Public  inter- 

8 

est. 
Relevant  as- 
sessment 
document  is 

available. 

Trichloroacetic 

76-03-9 

SDWA  need- 

acid. 

t 

Stage  2  dis- 
infection by- 
product reg- 
ulation. 
Relevant  as- 
sessment 
document  is 
availat)le. 

1,2.3- 

96-18-4 

CERCLA 

Trichloropro- 

need— Re- 

pane. 

gional  EPA 
interest. 

New  scientific 
information 
is  available. 

Relevant  as- 
sessment 
document  is 
availat)le. 

Consistent  with  previous  Federal 
Register  notices  announcing  the  annual 
IRIS  agenda,  EPA  is  soliciting  public 
involvement  in  supplementary 
assessments  announced  in  this  notice. 
While  EPA  conducts  a  thorough 
literature  search  for  each  chemical 
substance,  there  may  be  unpublished 
studies  or  other  primary  technical 
sources  that  EPA  might  not  otherwise 
obtain  through  open  literature  searches. 
We  are  requesting  the  submission  of 
scientific  information  from  the  public 
during  the  information  gathering  stage 
for  the  su{tplementary  "new 
assessments"  listed  above.  Interested 
persons  should  provide  scientific 
analyses,  studies,  and  other  pertinent 
scientific  information.  Also  note  that  if 
you  have  submitted  certain  information 
previously  to  the  IRIS  Submission  Desk, 
there  is  no  need  to  resubmit  that 
information.  While  EPA  is  primarily 
soliciting  information  on  supplementary 
fiscal  year  2003  assessments  announced 
in  this  notice,  the  public  may  submit 
information  on  any  chemical  substance 
at  any  time. 

Procedures  for  Submission  of  Scientific 
Information 

Within  60  days  of  this  notice,  provide 
all  information  (studies,  reports, 
articles,  etc.)  you  wish  to  submit.  Note 
that  this  process  is  streamlined  frtim 
previous  years  in  which  you  were  asked 
to  provide  an  initial  submission 
inventory.  Your  submission  should 
specify  the  chemical  substance  to  which 
your  information  pertains,  CASRN 
(Chemical  Abstract  Service  Registry 
Number),  and  the  topic  or  aspect  of  the 
assessment  that  is  being  addressed  (e.g., 
carcinogenicity,  mode  of  action).  In 
addition,  when  you  submit  results  of 
new  health  effects  studies  concerning 
existing  substances  on  IRIS,  you  should 
include  a  specific  explanation  of  how 
the  study  results  could  change  the 
information  in  IRIS.  AH  citations  should 
be  listed  in  scientific  citation  format, 
that  is,  author(s),  title,  journal,  and  date. 
Include  names,  addresses,  and 
telephone  numbers  of  person(s)  to 
contact  for  additional  information.  Mail 
two  copies,  one  of  which  should  be 
unboimd,  to  the  IRIS  Submission  Desk, 
c/o  ASRC,  6301  Ivy  Lane.  Suite  300, 
Greenbelt,  MD  20770.  Alternatively,  you 
may  submit  the  materials  electronically 
to  IRIS.desk@epa.gov.  Electronic 
infonnation  must  be  submitted  in 
WordPerfect  format  or  as  an  ASCII  file. 
Information  also  will  be  accepted  on 
3.5"  floppy  disks  or  CD.  The  IRIS 
Submission  Desk  will  acknowledge 
receipt  of  your  information. 

Confidential  Business  Information 
(CBI)  should  not  be  submitted  to  the 


IRIS  Submission  Desk.  CBI  material 
must  be  submitted  to  the  appropriate 
EPA  office  via  established  procedures 
(see  40  CFR,  part  2,  subpart  B).  If  you 
believe  that  a  CBI  submission  contains 
information  with  implications  for  IRIS, 
please  note  that  in  the  cover  letter 
accompanying  your  submission  to  the 
appropriate  office. 

You  may  also  request  to  augment  your 
submission  with  a  scientific  briefing  to 
EPA  staff.  Such  requests  should  be 
made  directly  to  Amy  Mills,  IRIS 
Program  Director  (see  FOR  FURTHER 
INFORMATION). 

Submission  of  Nominations  for  New 
Assessments  for  the  Fiscal  Year  2004 
IRIS  Program 

Today's  notice  invites  voluntary 
public  nominations  for  chemical 
substances  not  already  listed  today  or  in 
the  February  5,  2003,  Federal  Register 
notice  (68  FR  5870).  All  nominations 
should  identify  the  nominator  and 
address  the  following  questions  for  each 
chemical  substance: 

Identification  of  nominator: 

Name    

Tide 

Affiliation 

Phone 

Address 


E-mail  address  

1.  What  is  the  chemical  substance 
name,  most  common  synonjmti  (if 
applicable),  and  CAS  number? 

2.  Is  this  assessment  needed  to  fulfill 
a  chemical-specific  EPA  mandate  or 
program  need  (e.g.,  statutory,  regulatory, 
or  court-ordered  deadline)?  If  so,  what 
is  the  time  fiame? 

3.  Is  this  assessment  a  priority  for 
stakeholders  outside  of  EPA  [e.g.,  states, 
tribes,  local  governments, 
environmental  organizations,  industries, 
other  IRIS  users)? 

4.  Are  you  aware  if  another 
assessment  of  this  substance  is  available 
to  EPA  (e.g,  an  EPA  program  has 
assessed  this  substance  but  it  has  not 
received  Agency-wide  IRIS  review,  or 
another  government  organization  has 
assessed  this  substance)? 

5.  For  substances  being  nominated  for 
IRIS  reassessment,  what,  if  any, 
significant  new  scientific  data  or  new 
EPA  risk  assessment  methodology  is 
available  that  you  believe  would  be 
likely  to  appreciably  change  the  existing 
IRIS  assessment? 

6.  Are  there  other  factors  that  would 
make  this  substance  a  priority  for  IRIS 
assessment  (e.g.,  widespread  exposure, 
expected  toxicity,  potentially 
susceptible  populations)? 
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Nominatic  ns  are  requested  within  60 
days  of  this  notice,  and  may  be 
submitted  oiline  at  www.epa.gov/iris/ 
whatsnew/2p04nominations  or  by  mail 
or  electronid  mail.  Submissions  by  mail 
may  be  mad4  to  the  IRIS  Submission 
Desk,  c/o  A3RC,  6301  Ivy  Lane,  Suite 
300.  Greenbdlt,  MD  20770.  Please  send 
two  copies,  with  one  copy  unboimd. 
Altemativel; ',  nominations  may  be  sent 
electronical!  f  to  IRlS.desk@epa.gov. 
Electronic  iiiformation  must  be 
submitted  in  WordPerfect  fonnat  or  as 
an  ASCn  file .  Information  also  will  be 
accepted  on  3.5"  floppy  disks  or  CD. 
The  IRIS  Submission  Desk  will 
acknowledg(  receipt  of  your 
information. 


Dated:  Augilst 
Peler  W.  Preui  e 
Director.  National 
Assessment. 
IFR  Doc.  03-20528 
BILUNGCOOE 


8,  2003. 
Center  for  Envimnmenta] 
Filed  8-12-03;  8:45  am] 


6I60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0t66:  FRL-7321-7] 

knazapyr;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pestfcide  Chemical  in  or  on 
Food 

agency:  Env  ironmental  Protection 
Agency  (EP/  ). 

action:  Nod  :e. 


Tlis 


SUMMARY 

initial  filing 

proposing 

regulations 

pesticide 

commoditie; 


DATES: 
ID  number 
received  on 
2003. 


notice  announces  the 
af  a  pesticide  petition 
establishment  of 
residues  of  a  certain 
chemical  in  or  on  various  food 


diB 
f  3r  1 


Com4ients,  identified  by  docket 
-2003-0266,  must  be 
before  September  12, 


CPP- 


or  I 


ADDRESSES:  i  ^lomments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  Instructions  as  provided  in 
Unit  I.  of  thd  SUPPLEMENTARY 
INFORMATtONJ 

FOR  FURTHERl  INFORMATION  CONTACT:  Jim 
Tompkins,  F  egistration  Division 
(7505C),  Off  ce  of  Pesticide  Programs, 
Environmen  :al  Protection  Agency,  1200 
Pennsylvanii  Ave.,  NW..  Washington, 
DC  20460-01  )01;  telephone  number: 
(703)  305-5(  97;  e-mail  address: 
Tompkins.Ji  ii@epa.gov. 

SUPPLEMENT/  iRY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agrictdtural 
producer,  food  manufacturer,  or 
pesticide  manufactiirer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  cotdd  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consvdt 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1 .  Docket.  EPA  has  established  an 
officied  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0266.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
ConJQdential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
hitegrity  Branch  (PIRIB).  Rm.  119. 
Crystal  Mall  #2. 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  niunber 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  avciilable  through  EPA's 
electronic  public  docket  and  conunent 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 


access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
fecility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  dociunent  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facihty  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosiue  is 
restricted  by  statute.  When  EPA 
identifies  a  conunent  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  conunent,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scaimed  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
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brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  yoiu'  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  conunent  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  reconunends  that  you  iiK:lude 
yoiu'Tiame,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
conunent  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Youi  use  of  EPA's 
electronic  public  docket  to  submit 
conunents  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  conunents.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0266.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  yoiu  identify,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  yom-  conunent. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  Number  OPP- 
2003-0266.  In  contrast  to  EPA's 


electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captiu-es  yoiu'  e-mail  address.  E-mail 
addresses  that  are  automatically 
captiued  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  fonnat.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  yoitt  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Enviroiunental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0266. 

3.  By  hand  delivery  or  courier.  Deliver 
yoiu  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  ArUngton,  VA,  Attention: 
Docket  ID  Number  OPP-2003-0266. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I, 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-niail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  pubUc 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 


included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  conunodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  7.  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
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prepared  by  [the  petitioner  and 
represents  tie  view  of  the  petitioner. 
The  petition  siunmary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detectiof  and  measurement  of  the 
pesticide  chfemical  residues  or  an 
explanation  iof  why  no  such  method  is 
needed. 

BASF  Corp«  ration 

PP0F6166 

EPA  has  r  sceived  a  pesticide  petition 
(PP  0F6166)  from  BASF,  26  Davis  Drive, 
Research  Triangle  Park,  NC  27709-3528 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  I  'ood.  Drug,  and  Cosmetic 
Act  (FFDC\  ,  21  U.S.C.  346a{d).  to 
amend  40  CI  "R  part  180  by  estabhshing 
a  tolerance  f  )r  residues  of  imazapyr  (2- 
[4,5-dihydro  ^-methyM-fl- 
methylethyl  -5-oxo-lH-iniidazol-2-yl)-3- 
pyridinecarl  oxylic  acid],  applied  as  the 
isopropylam  ine  salt,  in  or  on  the  raw 
agricultiiral  ;ommodity  on  grass  forage 
at  125  parts  >er  million  (ppm)  and  hay 
at  35  ppm.  f  sh  at  1  ppm,  shellhsh  at  0.1 
ppm,  milk  a  0.01  ppm,  and  kidney  at 
0.5  ppm,  meat  by-products  other  than 
kidney  at  0.(  5  ppm,  meat  at  0.05  ppm, 
and  fat  at  0.(  5  ppm  of  cattle,  sheep, 
goats,  and  hi  irses.  EPA  has  determined 
that  the  peti  ion  contains  data  or 
information  regarding  the  elements  set 
forth  in  sect  on  408(d)(2)  of  the  FFDCA; 
however,  EP  A  has  not  fully  evaluated 
the  sufficien  cy  of  the  submitted  data  at 
this  time  or  vhether  the  data  supports 
granting  of  t  le  petition.  Additional  data 
may  be  neec  ed  before  EPA  rules  on  the 
petition. 

A.  Residue  C  'hemistry 
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iii.  Confined  crop  rotation. 
Radiolabeled  imazapyr  was  applied  to 
soil  at  a  rate  of  0.79  lb  ae/A.  Root 
(carrot),  lettuce  (leafy  vegetables),  and 
wheat  (cereal  grains),  were  planted  at 
330  through  540  days;  shorter  intervals 
.were  not  required  as  rangeland  and 
pastures  are  not  normally  rotated  to 
other  crops.  The  TRR  in  all  harvested 
samples  were  <0.02  ppm  and  the  major 
extractable  component  of  these  residues 
was  parent  imazapyr.  Therefore,  there  is 
no  reasonable  expectation  of  inadvertent 
residues  in  rotational  crops  planted  12 
months  after  application. 

2.  Analytical  method.  M  3023  is  a 
reliable  capillary  electrophoresis 
method  with  ultraviolet  (CE/UV) 
detection  for  the  determination  of 
imazapyr  residues  in  grass  forage  and 
grass  hay.  M  3184  is  a  reliable  CE/UV 
method  for  the  determination  of 
imazapyr  residues  in  meat,  kidney, 
other  meat  byproducts,  and  fat  of  cattle, 
sheep,  goats,  and  horses.  M  3075  is  a 
reliable  CE/UV  method  for  the 
determination  of  imazapyr  residues  in 
milk.  M  3066  is  a  reliable  CE/UV 
method  for  the  determination  of 
imazapyr  residues  in  fish  and  shellfish. 

3.  Magnitude  of  residues — i.  Grass. 
Imazapyr  was  applied  at  a  nominal  rate 
of  0.75  lb  ae/A  to  bluegrass, 
bermudagrass,  tall  fescue,  and 
bromegrass  for  a  total  of  14  field  trials. 
Residues  of  imazapyr  were  reached  a 
maximum  of  98  ppm  in  grass  forage 
immediately  after  treatment  and  27  ppm 
upon  drying  to  grass  hay  cut  7  days  after 
treatment.  Therefore,  tolerances  of  125 
ppm  in/on  grass  forage  and  35  ppm  in/ 
on  grass  hay  are  proposed. 

ii.  Ruminants.  Lactating  dairy  cows 
were  dosed  orally  each  day  for  28  or  29 
consecutive  days  at  feed  equivalents  of 
0,  58, 157,  607,  and  1,680  milligrams 
(mg)  imazapyr  per  kilogram  (kg)  dry 
matter  consumed.  The  58  mg/kg  dose  is 
equivalent  to  1.4  times  the  anticipated 
dietary  burden  for  the  worst-case  cattle 
diet  where  10%  of  the  grass  received  an 
imazapyr  spot  treatment,  the  proposed 
label  use  for  range  and  pasture  grasses. 
At  58  mg/kg,  imazapyr  residues  in  milk 
were  <  0.01  ppm;  residues  in  muscle, 
fat,  and  liver  were  <0.05  ppm;  and 
residues  in  kidney  averaged  0.25  ppm. 
Furthermore,  imazapyr  residues  in  milk 
were  shown  not  to  be  concentrated  into 
milk  fat.  Therefore,  the  following 
tolerances  for  imazapyr  residues  in 
cattle,  sheep,  goats,  and  horses  are 
proposed:  Milk  at  0.01  ppm;  meat 
byproducts  (except  kidney)  at  0.05  ppm; 
meat  at  0.05  ppm;  fat  at  0.05  ppm;  and 
kidney  at  0.5  ppm. 

iii.  Fish  and  shellfish,  hnazapyr  was 
applied  at  1.6  lb  ae/A  to  two  ponds 
containing  fish  and  aquatic 


invertebrates.  Imazapyr  residues  were 
observed  bom  the  organisms  collected 
from  the  treated  ponds  at  only  one  site 
and  only  in  the  3-hour-after-treatment 
samples.  Average  residues  from  these 
samples  were:  Bluegill,  0.636  ppm; 
tilapia,  0.233  ppm;  catfish,  0.068  ppm; 
crayfish,  0.059  ppm.  In  a  separate  study, 
freshwater  clams  were  exposed  to  a  dose 
of  imazapyr  equivalent  to  1.5  lb  ae/A  as 
applied  to  a  2.2-foot  deep  pond; 
residues  of  imazapyr  in  these  clams 
remained  <0.05  ppm  at  all  intervals 
evaluated  (up  to  28  days  post- 
treatment).  Given  these  results, 
tolerances  for  imazapyr  are  proposed  at 
1  ppm  for  fish  and  0.1  ppm  for  shellfish. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  a  battery 
of  acute  toxicity  studies,  imazapjrr  has 
been  placed  in  toxicity  category  I  for  eye 
irritation,  category  IV  for  oral  LD50  and 
primary  dermal  irritation,  and  category 
in  for  dermal  LD50  and  inhalation  LC50. 
Imazapyr  was  a  non-sensitizer  when 
tested  for  dermal  sensitization  (Buehler 
Method). 

2.  Genotoxicity.  Studies  on  gene 
mutation  and  other  genotoxic  effects, 
Ames  Salmonella  Assay,  CHO/HGPRT 
Point  Mutation  Assay,  in  vitro  CHO  cell 
chromosome  aberration  assay,  dominant 
lethal  assay,  and  unscheduled  DNA 
synthesis  (UDS)  in  primary  rat 
hepatocytes  yielded  negative  results. 

3.  Reproductive  and  developmental 
toxicity — i.  For  a  rat  developmental 
toxicity  study  at  doses  of  0,  100,  300,  or 
1 ,000  mg/kg  body  weight/day  (b.w./ 
day),  the  only  cUnical  sign  of  toxicity 
was  salivation  in  gravid  dams  at  1 ,000 
mg/kg  b.w./day.  The  No-Observed- 
Adverse-Effect  Level  (NOAEL)  for 
maternal  toxicity  is  300  mg/kg  b.w./day. 
There  were  no  developmental  findings 
in  this  study  up  to  the  limit  dose  of 
1,000  mg/kg  b.w./day,  the  highest  dose 
tested  (HDT). 

ii.  For  a  rabbit  development  toxicity 
study  at  doses  of  0,  25,  100,  and  400  mg/ 
kg  b.w./day,  the  maternal  and 
developmental  NOAEL  is  400  mg/kg 
b.w./day  HDT.  Doses  were  based  on 
pilot  range-finder  study,  which  tested  at 
0,  250,  500, 1,000,  and  2,000  mg/kg 
b.w./day.  The  only  toxic  effect  observed 
was  increased  salivation  at  1 ,000  and 
2,000  mg/kg  b.w./day. 

iii.  A  2-generation  rat  reproduction 
study  at  doses  of  0, 1,000,  5,000,  or 
10,000  ppm  yielded  a  NOAEL  of  10,000 
ppm  highest  concentration  tested  (HCT) 
(800  mg/kg  b.w./day  for  males,  980  mg/ 
kg  b.w./day  for  females,  as  based  on 
food  consumption  data). 

4.  Subchronic  toxicity — i.  A  90-day 
dietary  study  in  rats  at  doses  of  0, 
15,000,  or  20,000  ppm  resulted  in  a 
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NOAEL  of  20,000  ppm  HCT 
(approximately  1,695  mg/kg  b.w./day 
for  males,  1,785  mg/kg  b.w./day  for 
females,  as  based  on  food  consumption 
data). 

ii.  A  21-day  rabbit  dermal  toxicity 
study  at  doses  of  0, 100,  200,  or  400  mg/ 
kg  b.w./day  resulted  with  the  NOAEL  of 
400  mg/kg  b,w./day  HDT. 

5.  chronic  toxicity — i.  A  1-year 
chronic  toxicity  study  in  dogs  at  doses 
of  0, 1,000.  5,000,  or  10,000  ppm 
yielded  a  NOAEL  of  10,000  ppm  HCT 
(e<juivalent  to  250  mg/kg  b.w./day). 

li.  A  2-year  chronic  toxicity/ 
carcinogenicity  study  in  rats  at  doses  of 
0,  1,000,  5,000,  or  10,000  ppm  provided 
NOAELs  for  both  systemic  toxicity  and 
oncogenicity  of  10,000  ppm  HCT 
(approximately  500  mg/kg  b.w./day  for 
males,  640  mg/kg  b.w./day  for  females, 
as  based  on  food  consumption  data). 

iii.  An  18-month  oncogenicity  study 
in  mice  at  doses  of  0,  1,000,  5,000,  or 
10,000  ppm  provided  NOAELs  for  both 
systemic  toxicity  and  oncogenicity  of 
10,000  ppm  HCT  (equivalent  to  1,500 
mg/kg  b.w./day). 

6.  Animal  metabolism.  Results  from  a 
rat  metabolism  study  indicated  that 
imazapyr  was  rapidly  absorbed  and 
excreted  by  7  days  post-dosing,  with  the 
majority  of  the  administered  14C-label 
(90%)  eliminated  in  the  urine  within  48 
hours.  Metabolite  characterization 
studies  showed  that  essentially  all  the 
test  material  was  excreted  unchanged. 
Two  minor  metabolites  were  detected  in 
the  urine  or  feces  of  treated  rats; 
however,  their  contribution  combined 
was  less  than  or  equal  to  0.5%  of  the 
administered  dose.  An  additional  12 
unidentified  metabolites  were  isolated, 
but  they  contributed  less  than  3%  of  the 
total  dose. 

7.  Metabolite  toxicology.  There  were 
no  metabolites  identified  in  plant  or 
animal  commodities  which  require 
regulation. 

8.  Endocrine  disruption.  There  is 
sufficient  data  from  the  2-generation  rat 
reproduction  study  as  well  as  from  the 
subchronic  (90-day)  rat  feeding  study 
and  chronic  feeding  studies  in  the  dog 
(1-year),  rat  (24-month),  and  mouse 
(18-month),  to  determine  whether 
imazapyr  has  potential  estrogenic 
properties  or  causes  other  endocrine 
effects.  The  collective  data  from  these 
studies,  indicate  that  imazapyr  is  not 
associated  with  any  treatment-related 
estrogenic  or  endocrine  effects. 

The  2-generation  rat  reproduction 
study,  conducted  at  dietary 
concentrations  up  to  10,000  ppm, 
showed  no  treatment-related  effects  on 
reproductive  performance  (including 
estrous  cycle  data,  mating  indices, 
pregnancy  rates,  fertility  indices, 


gestational  length,  and  gestation 
indices)  or  on  pup  growth  and 
development  from  partiuition  to 
adulthood  for  both  litter  intervals. 
Histopathological  examinations  of  the 
testes,  epididymides,  prostate  gland, 
and  seminal  vesicles,  were  conducted 
for  high-dose  and  control  Pi  and  Fi 
adult  males.  Histopathological 
examinations  of  the  mammary  gland, 
ovaries,  uterus  (corpus  and  cervix),  and 
vagina,  were  conducted  for  high-dose 
and  control  Pi  and  Fi  adult  females.  In 
addition,  for  Fib  pups,  histopathological 
examinations  of  the  adrenal  glands, 
pancreatic  islets,  pituitary  gland, 
thyroid  gland,  parathyroid  glands, 
testes,  epididymides,  prostate  gland, 
seminal  vesicles,  mammary  gland, 
ovaries,  uterus  (corpus  and  cervix),  and 
vagina,  were  conducted.  For  all  of  these 
tissue  examinations,  no  treatment- 
related  microscopic  findings  were 
observed  in  either  males  or  females. 
Further,  no  treatment-related 
macroscopic  findings  were  observed  for 
either  parental  or  pup  generations. 

Organ  weight  data  and 
histopathological  examinations  from  the 
subchronic  (90-day)  rat  feeding  study 
and  chronic  feeding  studies  in  the  dog 
(1-year),  rat  (24-month),  and  mouse 
(18-month),  may  also  be  utilized  to 
determine  whether  imazapjrr  has 
potential  estrogenic  properties  or  causes 
other  endocrine  effects.  Absolute  and 
relative  weights  of  the  adrenal  glands 
(not  measured  in  the  dog  study), 
pituitary  gland,  thyroid/parathyroid 
gland,  ovaries,  and  testes  (with/without 
epididymides)  were  recorded  for 
animals  at  the  interim  (if  applicable) 
and  terminal  sacrifice  periods  in  these 
studies.  In  addition,  detailed 
macroscopic  and  microscopic 
examinations  of  the  following  organs 
were  performed:  Pituitary  gland,  thyroid 
gland,  parathyroid  glands,  pancreatic 
islets,  adrenal  glands,  testes, 
epididymides,  prostate  gland,  seminal 
vesicles  (not  performed  in  the  dog 
study),  mammary  gland,  ovaries,  uterus 
(corpus  and  cervix),  and  vagina.  No 
information  was  found  from  the  organ 
weight  data  or  macroscopic  and 
microscopic  examinations,  from  the 
subchronic  (90-day)  rat  feeding  study 
and  chronic  feeding  studies  in  the  dog 
(1-year),  rat  (24-month),  and  mouse 
(18-month),  that  suggests  that  imazapyr 
is  associated  with  any  treatment-related 
estrogenic  effects  or  effects  on  the 
endocrine  system.      ^ 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food — a. 
Acute  dietary  exposure.  An  acute 
dietary  risk  assessment  is  not  required 
because  no  acute  toxicological 


endpoints  were  identified  by  the  EPA 
for  imazapyr. 

b.  Chronic  dietary  exposure.  Novigen 
Sciences,  Inc.  conducted  a  Tier  1 
assessment  of  potential  chronic  dietary 
exposure  from  the  proposed  uses  of 
imazapyr  for  weed  control  in  pasture/ 
range  grasses  and  for  aquatic  weed 
control.  These  uses  may  result  in  dietary 
residues  in  shellfish,  fi^shwater  finfish, 
milk,  and  tissues  of  cattle,  sheep,  goats, 
and  horses.  This  assessment  also 
included  the  current  tolerances  on  field 
com  commodities.  For  this  Tier  1 
analysis,  tolerance  values  were  used  for 
fish  at  1.0  ppm;  shellfish  at  0.1  ppm; 
kidney  of  cattle,  sheep,  goats,  and 
horses  at  0.5  ppm;  other  meat 
byproducts  of  cattle,  sheep,  goats,  and 
horses  at  0.05  ppm;  meat  of  cattle, 
sheep,  goats,  and  horses  0.05  ppm;  fat 
of  cattle,  sheep,  goats,  and  horses  at  0.05 
ppm;  and  milk  at  0.01  ppm.  Tolerance 
level  residues  were  assumed,  including 
those  for  field  com  grain  (0.05  ppm). 
Chronic  dietary  exposure  analyses  for 
the  overall  U.S.  population  and  25 
population  subgroups,  including  infants 
and  children,' were  compared  to  the 
chronic  Reference  Dose  (RfD)  of  2.5  mg/ 
kg  b.w./day.  Results  of  the  chronic 
dietary  analyses  for  all  population 
subgroups  examined  were  less  than 
0.1%  of  the  chronic  RfD.  Exposure 
estimates  for  children  1  to  6  years  of 
age,  the  most  highly  exposed  population 
group,  were  only  0.000575  mg/kg  b.w./ 
day  or  less  than  0.1%  of  the  RfD. 
Therefore,  the  results  of  the  chronic 
dietary  assessment  demonstrate  a 
reasonable  expectation  of  no  harm  from 
the  proposed  and  existing  uses  of 
imazapyr. 

ii.  Drinking  water.  According  to  label 
restrictions,  ARSENAL  herbicide  will 
not  be  applied  directly  to  water  within 
i  mile  upstream  of  an  active  potable 
water  intake  in  flowing  water  (i.e.,  river, 
stream,  etc.)  or  within  *  mile  of  an  active 
potable  water  intake  in  a  standing  body 
of  water  such  as  lake,  pond  or  reservoir. 
However,  for  purposes  of  demonstrating 
the  large  margin  of  exposure  to 
imazapyr  residues  in  drinking  water,  no 
label  restrictions  will  be  presumed. 
Rather,  a  level  of  0.200  ppm  in  the  water 
will  be  used,  as  based  upon  data  bom 
Missouri  and  Florida  sites  at  1-hour 
after  treatment  (maximum  levels  of 
imazapyr  were  approximately  0.197 
ppm  and  0.092  ppm,  respectively).  If 
0.200  ppm  is  chosen  as  the  maximum 
potential  residues  in  the  aquatic 
dissipation  studies,  then  the  standard 
(chronic)  exposure  analyses  would  be: 

Adult  male    (200  ng/L  x  10^  mg/jig  X 
2  L/day)  /  70  kg  =  0.0057  mg/kg/day 

Adult  female    (200  ng/L  x  10  ^  mg/jig 
X  2  L/day)  /  60  kg  =  0.0067  mg/kg/day 
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Children    (200  ^g/L  x  10"^  mg/ng  X  1 
L/day)  /  10  1  g  =  0.02  mg/kg/day 

The  degre  i  of  risk  can  be 
characterizeq  by  the  magnitude  of  the 
margin  of  exposure  (MOE),  which  is  the 
ratio  of  the  lyOAEL  from  the  animal 
toxicity  stuqy  used  to  set  the  RfD  to  an 
estimated  hiiman  exposure  value  (MOE 
=  NOAEL/Human  Exposure).  Based  on 
the  NOAEL  k  250  mg/kg  b.w./day  from 
the  chronic  dog  study  and  children's 
exposure  vajue  (worst  case)  of  0.02  mg/ 
kg  b.w./day.la  very  high,  favorable  MOE 
of  12,500  times  is  derived.  Thus,  there 
is  a  reasonaljle  expectation  of  no  harm 
from  the  proposed  and  existing  uses  of 
imazapyr. 

2.  Non-dktary  exposure.  There  is  no 
available  inf  srmation  quantifying  non- 
dietary  expoBure  to  imazapyr.  However, 
based  on  ph  rsical  and  chemical 
characteristi  :s  of  the  compound,  the  use 
patterns,  anc  available  information 
concerning  i  ts  environmental  fate,  non- 
dietary  expo  sure  is  expected  to  be 
negligible. 

Previous  rjgistrations  for  imazapjo" 
included  noi  i-crop  sites.  Labeled  use 
sites  for  one  group  of  imazapyr  products 
include  raih  aad,  utility,  pipeline,  and 
highway  rig]  its-of-way,  utility  plant 
sites,  petrolaum  tank  farms,  pumping 
installations!  fence  rows,  storage  areas, 
non-irrigation  ditchbanks,  under 
asphalt,  imdpr  pond  liners,  wildlife 
managemeni  areas,  forestry  site 
preparation,  and  other  non-crop  areas. 
Imazap)rr  products  for  the  above  uses 
are  clearly  npt  intended  for  use  in 
residential  of  recreational  areas  that 
have  a  high  Potential  of  exposure  for  the 
general  population.  The  labels  state  that 
these  imazapyr  products  are  not  for  use 
on  lawns,  walks,  driveways,  tennis 
courts  or  siniilar  areas. 

Other  imarapyr  products  are  labeled 
as  plant  growth  regulators  for 
applications  to  limited  care-low 
maintenance  areas,  such  as  roadsides, 
airports,  fairgroimds,  and  golf  course 
roughs,  and  to  limited  wear  areas  such 
as  industrial^  institutional,  and  cemetery 
grounds.  Th^se  low  rate  uses  entail 
minimal  exposure  potential  for  the 
general  popi  ilation.  The  product 
labeling  doe  i  not  allow  use  on  turf  that 
is  being  gro\  m  for  sale  or  other 
commercial  use,  such  as  sod.  There  are 
imazapyr  pr  )ducts  marketed  for 
residential  ii  se.  These  total  vegetation 
control  proqucts  are  used  for  spot 
treatments  at  bare  ground  applications. 
These  produ  cts  are  to  be  applied  only 
where  no  pL  mt  growth  is  desired  and 
are  not  to  be  used  on  lawns.  Therefore, 
even  for  the  limited  residential  uses,  the 
potential  for  exposure  is  minimal. 

For  the  aq  iiatic  use,  a  recreational 
swimmer  ris  k  assessment  is  not  required 


because  no  acute  toxicological 
endpoints  for  oral,  dermal,  and 
inhalation  routes  of  exposiu«  were 
identified  by  EPA  for  imazapyr. 
Moreover,  the  dermal  NOAEL  for  the 
21-day  rabbit  toxicity  study  is  the  HDT 
(400  mg/kg  b.w./day),  indicating  that 
imazapyr  is  non-toxic  following 
repeated  dermal  exposure. 

3.  Operator  exposure.  Specifically,  for 
potential  short-  and  intermediate-term 
occupational  exposure,  professional 
contractors  (representing  worst-case  for 
the  proposed  uses)  would  be  mixing/ 
loading/applying  the  end-use  product 
for  less  than  90  days  per  year  (and  less 
than  30  consecutive  days  per  year). 
Importantly,  in  its  risk  characterization 
of  imazapyr  for  use  in/on  com  (1997), 
EPA  foimd  no  toxicological  endpoints 
indicating  potential  for  adverse  effects 
that  were  identified  for  short-term  (1-7 
days)  and  intermediate-term  (7  days  to 
several  months)  occupational  exposure. 
In  the  21-day  dermal  toxicity  study,  the 
NOAEL  was  determined  to  be  400  mg/ 
kg  b.w./day  HDT.  This  was  further 
supported  by  oral  NOAELs  of  250  mg/ 
kg  b.w./day  HDT  in  the  chronic  dog 
study  and  500  mg/kg  b.w./day  HDT 
(males)  or  640  mg/kg  b.w./day  HDT 
(females)  in  the  chronic  rat  study. 
Therefore,  short-  and  intermediate-term 
risk  assessments  are  not  required. 

D.  Cumulative  Effects 

Imazapyr  belongs  to  the 
imidazolinone  class  of  compounds. 
Other  compounds  in  this  class  are 
registered  herbicides.  However,  the 
herbicidal  activity  of  the  imidazolinones 
is  due  to  the  inhibition  of 
acetohydroxyacid  synthase  (AHAS),  an 
enzyme  only  found  in  plants.  AHAS  is 
part  of  the  biosynthetic  pathway  leading 
to  the  formation  of  branched  chain 
amino  acids.  Animals  lack  AHAS  and 
this  biosynthetic  pathway.  This  lack  of 
AHAS  contributes  to  the  low  toxicity  of 
the  imidazolinone  compounds  in 
animals.  We  are  aware  of  no  information 
to  indicate  or  suggest  that  imazapyr  has 
any  toxic  effects  on  manunals  that 
would  be  cumulative  with  those  of  any 
other  chemical. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
chronic  RfD  of  2.50  mg/kg  b.w./day,  the 
proposed  application  will  utilize  less 
than  0.1%  of  this  value.  Exposure 
estimates  for  the  general  U.S. 
population  were  only  0.000227  mg/kg 
b.w./day.  Exposure  estimates  for 
children  1  to  6  years  of  age,  the  most 
highly  exposed  population  group,  were 
only  0.000575  mg/kg  b.w./day  or  less 
than  0.1%  of  the  RfD.  EPA  generally  has 
no  concern  for  exposure  below  100%  of 


the  RfD  which  represents  the  level  at  or 
below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
complete  and  reliable  toxicity  data, 
indicating  low  potential  mammalian 
toxicity,  and  the  conservative  chronic 
exposiire  assumptions  support  the 
conclusion  that  there  is  a  "reasonable 
certainty  of  no  harm"  from  aggregate 
exposure  to  imazapjr  residues. 

2.  Infants  and  children.  No 
developmental,  reproductive  or 
fetotoxic  effects  were  noted  at  the 
highest  doses  of  imazapyr  tested.  The 
only  maternal  effect  in  the  rat  teratology 
study  was  increased  salivation  in  the 
highest  dose  group.  The  NOAEL  used  to 
calculate  the  RfD  for  the  general  U.S. 
population  is  250  mg/kg  b.w./day 
derived  from  the  1-year  chronic  toxicity 
study  in  dogs.  That  NOAEL  is  lower 
than  the  developmental  NOAELs  for  the 
teratology  studies  in  rabbits  and  rats  (1.6 
and  4  times,  respectively),  as  well  as 
lower  than  the  NOAEL  for  the  2- 
generation  reproduction  study  in  male 
and  female  rats  (3.2  -  3.9  times). 

EPA  has  foimd  the  data  base  relative 
to  prenatal  and  postnatal  effects  for 
children  to  be  complete,  valid  and 
reliable.  There  were  no  effects  observed 
in  the  offspring  in  the  developmental 
studies  in  rats  and  rabbits.  In  the 
reproduction  study,  the  lack  of  any  pup 
effects  observed  at  10,000  ppm  (the 
highest  dose  tested)  in  their  growth  and 
development  from  parturition  through 
adulthood,  suggests  that  there  is  no 
additional  sensitivity  for  infants  and 
children.  Therefore,  an  additional  safety 
(uncertainty)  factor  is  not  warranted  and 
the  RfD  of  2.50  mg/kg  b.w./day,  which 
utilizes  a  100-fold  safety  factor,  is 
appropriate  to  assure  a  reasonable 
certainty  of  no  harm  to  infants  and 
children. 

Therefore,  the  registrant  believes  that 
the  results  of  the  toxicology  and 
metabolism  studies  support  both  the 
safety  of  imazapyr  to  humans  based  on 
the  intended  use  as  a  herbicide  for 
aquatic  and  grass  uses  and  the  granting 
of  the  requested  tolerances. 

F.  International  Tolerances 

There  are  no  Codex  tolerances 
established  for  imazapyr. 

[FR  Doc.  03-20640  Filed  8-12-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP -2003-0259;  FRL-7320-6] 

Pyraclostrobin;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

^    ' ■ — 

SUMMARY:  This  notice  aimounces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0259,  must  be 
received  on  or  before  September  12, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Shaja  R.  Brothers,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Enviroiunental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-3194];  e-mail  address: 
brothers.shaja@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  ID  number  OPP-2003- 
0259.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703) 305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://wrww.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://wwrw.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search."  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 


Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly  • 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public, 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  conunent.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  conunent  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
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or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  T  lis  ensures  that  you  can  be 
identified  a  s  the  submitter  of  the 
comment  aj  id  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  yoiu-  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  pr  Qontact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  di  le  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  n(  )t  be  able  to  consider  your 
comment. 

i.  EPA  Dc  ckets.  Your  use  of  EPA's 
electronic  p  ublic  docket  to  submit 
comments  tp  EPA  electronically  is 
EPA's  prefetred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://w\  rw.epa.gov/edocket,  and 
follow  the  c  nline  instructions  for 
submitting  ;omments.  Once  in  the 
system,  sel«ct  "search,"  and  then  key  in 
docket  ID  n  imber  OPP-2003-0259.  The 
system  is  ai  i  "anonymous  access" 
system,  wh  ch  means  EPA  will  not 
kjQOW  your  dentity,  e-mail  address,  or 
other  contai  :t  information  unless  you 
provide  it  ii  i  the  body  of  yoiur  comment. 

ii.  E-mail  Comments  may  be  sent  by 
e-mail  to  of.p-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0259.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  y  )u  send  an  e-mail  comment 
directly  to  t  le  docket  without  going 
through  EP.  ^'s  electronic  public  docket, 
EPA's  e-ma  1  system  automatically 
captures  yo  iir  e-mail  address.  E-mail 
addresses  tl  lat  are  automatically 
captured  hy  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  ti  e  official  public  docket,  and 
made  avail:  hie  in  EPA's  electronic 
public  doci  et. 

iii.  Disk  c  r  CD  ROM.  You  may  submit 
comments  <  n  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submission  >  will  be  accepted  in 
WordPerfec  I  or  ASCII  file  format.  Avoid 
the  use  of  s  )ecial  characters  and  any 
form  of  enc  yption. 

2.  By  mai  I.  Send  yoxxi  conunents  to: 
Public  Infoi  mation  and  Records 
Integrity  Brmch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Envirorunei  ital  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-<  001,  Attention:  Docket  ID 
number  OP  '-2003-0259. 


3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Enviroiunental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0259. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu-es  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  fer  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yom-  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yoiu  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiff  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  svue  to  identify  the  docket  ID  niunber 


assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows;  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Envirorumental  protection, 
Agricultxu'al  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  5,  2003. 
Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  PTX>grams. 

Summary  of  Petitions 

The  petitioner's  summary  of  the 
pesticide  petitions  are  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  sununary  of  the  petitions  were 
prepared  by  Interregional  Research 
Project  Number  4  (IR-4)  and  represents 
the  view  of  the  petitioner.  The  petition 
summary  announces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Interregional  Research  Project  Number 
4  (IR-4)1 

PP  2E6473,  PP  3E6548,  and  PP  3E6553 

EPA  has  received  pesticide  petitions 
[PP  2E6473,  PP  3E6548,  and  PP  3E6553) 
from  (IR-4),  681  U.S.  Highway  #1  South, 
North  Brunswick,  NJ  08902-3390 
proposing,  piu'suant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFR  part  180.582  by 
establishing  tolerances  for  combined 
residues  of  the  fungicide 
[pyraclostrobin,  carbamic  acid,  [2-([|l- 
(4-chlorophenyl)-lH-pyrazol-3- 
ylloxy]methyl]phenyl]methoxy-,  methyl 
ester  and  its  desmethoxy  metabolite 
methyl  2-[[[l-(4-chlorophenyl)-lH- 
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pyrazol-3-yl]oxy]methyllphenyl 
carbamate]  in  or  on  the  following  raw 
agricultural  commodities:  (lettuce,  leaf 
and  lettuce,  head  at  22  parts  per  million 
(ppm)],  [vegetable,  leaves  of  root  and 
tuber,  group  2  at  16  ppm],  and  [brassica, 
head  and  stem,  subgroup  5 A  at  5  ppm]. 
EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions.  This  summary  has  been 
prepared  by  Bayer  Corporation, 
Research  Triangle  Park,  NC  27709. 

A.  Residue  Chemistry 

1 .  Plant  metabolism.  Nature  of  the 
residue  studies  (OPPTS  860.1300)  were 
conducted  in  grape,  potato  and  wheat  as 
representative  crops  in  order  to 
characterize  the  fate  of  pyraclostrobin  in 
all  crop  matrices.  Pyraclostrobin 
demonstrated  a  similar  pathway  and 
fate  in  all  three  crops.  In  all  three  crops 
the  pyraclostrobin  residues  of  concern 
(ROC)  of  were  characterized  as  parent 
(pyraclostrobin)  and  BAS  500-3), 
methyl-N[[[l-(4-chlorophenyl)  pyrazol- 
3yl]oxy]o-tolylJ  carbamate. 

2.  Analytical  method.  In  plants  the 
method  of  analysis  is  aqueous  organic 
solvent  extraction,  column  clean  up  and 
quantitation  by  LC/MS/MS.  In  animals 
the  method  of  analysis  involves  base 
hydrolysis,  organic  extraction,  column 
clean  up  and  quantitation  by  LC^S/MS 
or  derivatization  (methylation)  followed 
by  quantitation  by  gas  chromatography/ 
mass  spectrometiy  (GC/MS). 

3.  Magnitude  of  residues.  Field  trials 
were  carried  out  in  order  to  determine 
the  magnitude  of  the  residue  in  the 
following  crops:  Brassica,  head  and 

,  stem;  lettuce,  head  and  leaf;  and  tiunip 
greens  to  satisfy  the  requirements  for  a 
crop  group  tolerance  for  pyraclostrobin 
in  leaves  of  root  and  tuber  vegetables. 
Field  trials  were  carried  out  using  the 
maximum  label  rate,  the  maximum 
number  of  applications,  and  the 
minimum  preharvest  interval  for  each 
crop  or  crop  group. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  available 
acute  toxicity  data  pyraclostrobin  and 
its  formulated  products  do  not  pose 
acute  toxicity  risks.  The  acute  toxicity 
studies  place  technical  pyraclostrobin  in 
toxicity  category  IV  for  acute  oral; 
category  III  for  acute  dermal  and 
category  D  for  acute  inhalation. 
Pyraclostrobin  is  category  HI  for  both 
eye  and  skin  irritation,  and  it  is  not  a 


dermal  sensitizer.  Two  formulated  end 
use  products  are  proposed,  an 
emulsifiable  concentrate  (EC)  and  an 
extruded  granule  (EG).  The  EC  has  an 
acute  oral  toxicity  category  of  II,  acute 
dermal  of  III,  acute  inhalation  of  FV,  eye 
and  skin  irritation  categories  of  III,  and 
is  not  a  dermal  sensitizer.  The  WG  has 
acute  oral  and  dermal  toxicity  categories 
of  III.  acute  inhalation  of  IV,  eye 
irritation  of  III,  skin  irritation  of  IV  and 
is  not  a  dermal  sensitizer. 

2.  Genotoxicity.  Ames  test  (1  study; 
point  mutation):  Negative;7n  vitro.  CHO/ 
HGPRT  Locus  Mammalian  Cell 
Mutation  Assay  (1  study;  point 
mutation):  Negative;  in  vitro  V79  Cells 
CHO  Cytogenetic  Assay  (1  study; 
chromosome  damage):  Negative;  in  vivo. 
Mouse  micronucleus  (1  study; 
chromosome  damage):  Negative;  in  vitro 
rat  hepatocyte  (1  study;  DNA  damage 
and  repair):  Negative;  pyraclostrobin  has 
been  tested  in  a  total  of  5  genetic 
toxicology  assays  consisting  of  in  vitro 
and  in  vivo  studies.  It  can  be  stated  that 
pyraclostrobin  did  not  show  any 
mutagenic,  clastogenic  or  other 
genotoxic  activity  when  tested  under 
the  conditions  of  the  studies  mentioned 
above.  Therefore,  pyraclostrobin  does 
not  pose  a  genotoxic  hazard  to  himians. 

3.  Reproductive  and  developmental 
toxicity.  The  reproductive  and 
developmental  toxicity  of 
pyraclostrobin  was  investigated  in  a  2- 
generation  rat  reproduction  study  as 
well  as  in  rat  and  rabbit  teratology 
studies.  There  were  no  adverse  effects 
on  reproduction  in  the  two-generation 
study  so  the  no  observed  adverse  effect 
level  (NOAEL)  is  the  highest  dose  tested 
(HDT)  of  300  ppm  (32.6  milligrams/ 
kilogram  body  weight/day  (mg/kg  bwrt/ 
day).  Parental  and  pup  toxicity  in  the 
form  of  reduced  body  weight  gain  were 
observed  at  the  HDT  only.  Therefore, 
the  parental  systemic  and 
developmental  toxicity  NOAEL's  are  the 
same  at  75  ppm  (8.2  mg/kg  bwt). 

No  teratogenic  effects  were  noted  in 
either  the  rat  or  rabbit  developmental 
studies.  In  the  rat  study,  maternal 
toxicity  observed  at  the  mid  and  high 
dose  consisted  of  decreased  food 
consumption  and  body  weight  gain. 
Developmental  changes  noted  at  the 
high  dose  were  increased  incidences  of 
dilated  renal  pelvis  and  cervical  ribs 
with  no  cartilage.  The  maternal  NOAEL 
was  10  mg/kg  bwt  and  the 
developmental  NOAEL  was  25  mg/kg 
bwt. 

In  the  rabbit  teratology  study, 
maternal  toxicity  observed  at  the  mid 
and  high  doses  consisted  of  decreased 
food  consumption  and  body  weight  gain 
(severe  at  the  high  dose).  An  increased 
post-implantation  loss  was  also 


observed  at  the  mid  and  high  doses  due 
to  an  increase  in  early  resorptions.  In 
rabbits,  these  types  of  effects  are  often 
observed  with  significant  stress  on  the 
mothers  (as  seen  by  the  body  weight 
gain  decrease  in  this  study)  and  not 
indicative  of  frank  developmental 
toxicity.  The  NOAEL  for  both  maternal 
and  developmental  toxicity  was  5  mg/kg 
bvkrt. 

4.  Subchronic  toxicity.  The 
subchronic  toxicity  of  pyraclostrobin 
was  investigated  in  90-day  feeding 
studies  with  rats,  mice,  and  dogs,  and  in 
a  28-day  dermal  administration  study 
in  rats.  A  90-day  neurotoxicity  study  in 
rats  was  also  performed.  Generally,  mild 
toxicity  was  observed.  At  high  dose 
levels  in  feeding  studies,  general 
findings  in  all  three  species  were 
decreased  food  consumption  and  body 
weight  gain  and  a  thickening  of  the 
duodenum.  Anemia  occurred  at  high 
dose  levels  in  both  rats  and  mice  with 
accompanying  extramedullary 
hematopoiesis  of  the  spleen  in  rats.  In 
rats  only,  a  finding  of  liver  cell 
hypertrophy  was  indicative  of  a 
physiological  response  to  the  handling 
of  the  chemical.  Overall,  only  mild 
toxicity  was  observed  in  oral  subchronic 
testing. 

In  the  28-day  repeat  dose  dermal 
study,  no  systemic  effects  were  noted  up 
to  the  HDT  of  250  mg/kg  bwt/day. 

In  a  90-day  rat  neurotoxicity  study,  a 
direct  neurotoxic  effect  was  not 
observed. 

5.  Chronic  toxicity.  Pyraclostrobin 
was  administered  to  groups  of  5  male 
and  5  female  purebred  Beagle  dogs  in 
the  diet  at  concentrations  of  0,  100,  200 
and  400  ppm  over  a  period  of  12 
months.  Signs  of  toxicity  were  observed 
at  the  high  dose.  Diarrhea  was  observed 
throughout  the  study  period  for  both 
sexes.  High  dose  males  and  females 
initially  lost  weight  and  body  weight 
gain  was  decreased  for  the  entire  study 
period  for  females.  Hematological 
changes  observed  were  an  increase  in 
white  blood  cells  in  males,  and  an 
increase  in  platelets  in  both  sexes  at  the 
high  dose.  Clinical  chemistry 
demonstrated  a  decrease  in  senun  total 
protein,  albumin,  globulins  and 
cholesterol  in  high  dose  animals  of  both 
sexes  possibly  due  to  the  diarrhea  and 
reduced  nutritional  status  of  the 
animals.  The  NOAEL  was  200  ppm  (ca. 
5.5  mg/kg  bwt/day  males;  5.4  mg/kg 
bwt/day  females). 

In  a  carcinogenicity  study,         > 
pyraclostrobin  was  administered  to 
groups  of  50  male  and  50  female  Wistar 
rats  at  dietary  concentrations  of  0;  25; 
75,  and  200  ppm  for  24  months.  In  a 
companion  chronic  toxicity  study,  20 
rats/sex  were  used  at  the  same  dose 
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levels  as  iii  the  carcinogenicity  study.  A 
body  weight  gain  depression  of  10-11% 
in  males  and  14-22%  in  females  with 
an  accomp|Euiying  decrease  in  food 
efficiency  was  observed  at  the  high 
dose.  The  only  other  effect  observed  was 
a  decrease  tin  serum  alkaline 
phosphata(e  in  both  sexes  at  the  high 
dose  and  decreased  alanine 
aminotraniiferase  in  high  dose  males. 
There  was  no  evidence  that 
pyraclostrobin  produced  a  carcinogenic 
effect  in  nls.  The  NOAEL  for  the 
chronic  rai  and  the  cancer  rat  study  is 
75  ppm  (ca.  3.4  mg/kg  bwt/day  males; 
4.6  mg/kg  pwt/day  females). 

Pyraclostrobin  was  administered  to 
groups  of  1 0  male  and  50  female 
B6C3F1  m  ce  at  dietary  concentrations 
of  0.  10.  3C,  120  and  180  ppm  (females 
only)  for  lU  months.  Body  weights  were 
reduced  at  the  HDT  in  both  males  and 
females.  A  the  high  dose,  body  weight 
gain  decrei  ses  of  27%  in  females  and 
29%  in  males  with  an  accompanying 
decrease  ir  food  efficiency  were 
observed.  I  Jo  other  signs  of  toxicity 
were  notec  at  any  dose  level.  The 
NOAEL  wi  s  found  to  be  120  ppm  (ca. 
20.5  mg/ka  bwt/day)  for  femsdes  and  30 
ppm  (ca.  4  1  mg/kg  bwt/day)  for  males. 
There  was  no  evidence  that 
pyraclostrt  bin  produced  a  carcinogenic 
effect  in  m  ce. 

6.  Animul  metabolism.  In  a  rat 
metabolisn  i  study  with  pyraclostrobin, 
10-13%  ol  the  administered  dose  was 
excreted  ir  the  urine  and  74-91%  in  the 
feces  within  48  hours.  Excretion  via  bile 
was  signifi  :ant  accoimting  for  35-38% 
of  the  adm  nistered  dose.  By  120  hours 
after  dosin  ;,  very  little  radioactivity 
remained  i  i  tissues.  Pyraclostrobin  was 
rapidly  an(  almost  completely 


Chronic 
dietary  exposure 
below.  The 


metabolized.  Very  little  imchanged 
parent  was  detected.  The  phase  one 
biotransformation  is  characterized  by  N- 
demethoxylation,  various 
hydroxylations.  cleavage  of  the  ether 
bond  and  further  oxidation  of  the  two 
resulting  molecule  parts.  Conjugation  of 
the  formed  hydroxyl  groups  by 
gluciutjnic  acid  or  sulfate  ciTso  occiured. 
In  siunmary,  pyraclostrobin  is 
extensively  metabolized  and  rapidly 
eliminated  primarily  via  the  bile,  with 
no  evidence  of  acciunulation  in  tissues. 

7.  Metabolite  toxicology.  A 
comparison  of  the  rat  metabolism 
results  with  the  plant  metabolism/ 
residue  results  indicates  that  toxicology 
studies  performed  with  the  parent 
pyraclostrobin  are  sufficient  to  cover 
dietary  exposure.  Plant  residues  are 
primarily  the  parent  compound  with  a 
fraction  (up  to  10-20%  at  most)  being 
the  demethoxylated  parent.  This 
metabolite  is  referred  to  as  BF  500-3  in 
the  plant  studies  and  as  500M07  in  the 
rat  study.  This  metabolite  in  the  rat  is 
the  first  step  in  the  major 
biotransformation  process  leading  to  the 
majority  of  the  metabolites  determined 
in  the  major  excretion  pathway. 

8.  Endocrine  disruption.  No  specific 
test  has  been  conducted  with 
pyraclostrobin  to  determine  whether  the 
chemical  may  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 

a  naturally  occxuring  estrogen  or  other 
endocrine  effects.  However,  there  were 
no  significant  findings  in  other  relevant 
toxicity  studies  (i.e.,  subchronic  and 
chronic  toxicity,  teratology  and  multi- 
generation  reproductive  studies)  which 
would  suggest  that  pyraclostrobin 
produces  endocrine  related  effects. 


C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food 
Assessments  were  conducted  to 
evaluate  the  potential  risk  due  to 
chronic  and  acute  dietary  exposure  of 
the  U.S.  population  to  residues  of 
pyraclostrobin  (BAS  500  F).  This 
fungicide  and  its  desmethoxy  metabolite 
(BAS  500-3)  were  expressed  as  the 
parent  compound  (BAS  500  F). 
Tolerance  values  have  previously  been 
established  for  various  cereals, 
vegetables,  fiiiits,  and  animal  products 
and  are  listed  in  the  U.S.  EPA  final  rule 
published  in  the  Federal  Register 
September  27,  2002  (Vol  67,  No.  188,  p 
60886  60902).  This  analysis  included 
brassica  (head  &  stem),  lettuce  .(head  & 
leaf),  and  leaves  of  root  and  tuber 
vegetables  as  the  target  crops. 

The  dietary  assessment  analysis 
followed  an  initial  tier  approach  with 
only  one  refinement.  Default  processing 
factors,  100%  crop  treated,  and 
anticipated  residue  values  from  the  raw 
agricultiu"al  commodity  (RAC)  field 
studies  along  with  some  residue 
tolerances  were  assumed  in  the 
assessment.  The  CARES  1.1  model  with 
the  CSFII/FCID  consumption  data  were 
•used  to  calculated  acute  and  chronic 
exposure  estimates. 

Acute  dietary  exposure.  The 
estimated  acute  dietary  exposure 
estimates  for  the  crops  listed  were^well 
under  100%  of  the  aPAD  at  the  95*ih 
percentile  (Table  2).  The  overall  general 
population  and  the  most  sensitive 
subpopnlation  (females  13-49  years) 
utilized  <  0.15%  and  7.8%  of  the  aRfD, 
respectively.  The  %aPAD  ranged  from 
0.1  to  22.9%  for  all  subpopulations. 


Population 

Exposure  Estimate 

%aRfD 

%aPAD 

Subgroups 

(mg/kg  bwt/day) 

Birth  to  1  y 

sar     - 

>0.00045 

>.02 

>.02 

1-2^ears 

0.003053 

0.10 

0.10 

3-5  years 

0.003297 

0.11 

0.11 

1-6  years 

0.003215 

0.11 

0.11 

6-12  years 

0.002884 

0.10 

0.10 

13-19  yeai 

5 

0.002515 

0.08 

0.08 

Females  1: 

i-49  years 

0.003888 

7.78 

22.87 

Males  20^ 

9  years 

0.003405 

0.11 

0.11 

Results  of  the  chronic 

assessments  are  listed 
estimated  chronic  dietary 


exposure  fi-om  the  crops  listed  above 
w£is  less  than  5.5%  and  16.5%  of  the 


cRfD  and  cPAD  for  all  subpopulations, 
respectively. 


Population 

Exposure  Estimate 

%cRfD 

%cPAD 

Subgroups 

milligrams/kilogram  body 
weight/day  (mg/kg  bwt/day) 

Birtti  to  1  year 

0.0002888 

0.85 

2.63  1-2  years 

0.0013 

3.82 

11.82 

3-5  years 

0.001731 

5.09 

15.74 

1-6  years 

0.00161 

4.74 

44.64 

6-12  years 

0.001336 

3.93 

12.15 

13-19  years 

0.001788 

5.26 

16.25 

Females  13-49  years 

0.001788 

5.26 

16.25 

Males  20-49  years 

0.001577 

4.64 

14.34 

Adults  504-  years 

0.001647 

4.84 

14.97 

Results  of  the  chronic  and  acute 
dietary  exposure  analysis  demonstrate  a 
reasonable  certainty  that  no  harm  to  the 
general  U.S.  population  or  any 
subpopulation  would  results  from  the 
use  of  pyraclostrobin  on  brassica  (head 
&  stem),  lettuce  (head  &  leaf),  and  leaves 
of  root  and  tuber  vegetables. 

To  ensiue  that  these  additional  uses 
on  the  proposed  crops  fits  within  the 
total  risk  cup,  a  dietary  exposure 
assessment  (as  described  above 
considering  100%  CT  ^d  residue 
values)  was  conducted  with  the  most 
sensitive  subpopulation  (females  13—49 
years)  using  all  previously  registered 
and  ciurent  proposed  crops  for 
pyraclostrobin.  The  dietary  risk 
assessment  conducted  by  the  EPA  and 
published  in  the  Federal  Register  (Vol 
67,  No.  188,  p  60886  60902)  showed 
that  the  acute  dietary  exposiue  for  all 
subpopulation  groups  (except  females 


13-50  years  of  age)  was  <  1%  of  the 
aPAD.  For  females  13  50  years  of  age, 
the  acute  dietary  exposure  accounted  for 
41%  of  the  aPAD.  The  EPA  dietary 
assessment  was  considered  partially 
refined  and  somewhat  conservative 
since  the  percent  crop  treated  data, 
some  concentration  factors,  and 
tolerance  levels  were  used.  The  total 
acute  dietary  exposure  for  females  13- 
49  years  of  age  from  ciurently  registered 
and  proposed  new  uses  accounts  for 
63.87%  (22.87  +  41  =  63.87)  of  the 
aPAD.  The  dietary  risk  assessment 
conducted  by  the  EPA  cmd  published  in 
the  Federal  Register  showed  that  the 
highest  chronic  dietary  exposure  (74% 
of  the  cPAD)  occurred  in  children  1-6 
years  of  age.  The  total  chronic  dietary 
exposure  for  children  1-6  years  of  age 
from  ciurently  registered  and  proposed 
new  uses  accounts  for  88.64%  (14.64  s- 
74  =  88.64)  of  the  cPAD. 


2.  Drinking  Water 

There  are  no  established  maximum 
contaminant  levels  or  health  advisory 
levels  for  residues  of  pyraclostrobin 
(BAS  500  F)  or  its  metabolite  in 
drinking  water.  A  tier  1  drinking  water 
modeling  assessment  for  pyraclostrobin 
using  the  FIRST  model  (for  surface 
water)  and  SCI-GROW  (for  ground 
water)  produced  estimated  maximum 
concentrations  of  20.4  ppb  (acute 
siuface  water),  0.74  parts  per  billion 
(ppb)  (chronic  siuface  water)  and  0.009 
ppb  (acute  and  chronic  groundwater). 
These  estimated  concentrations  are  less 
than  worst-case  calculated  acceptable 
drinking  water  levels  of  concern 
(DWLOC)  of  pyraclostrobin  residues  in 
drinking  water  based  on  acute  and 
chronic  aggregate  exposure  for  both 
registered  and  pending  crops  (see  table 
below). 


Child 

Adult  female 

Adult  male 

(1-6  years) 

(13-^9  years) 

"'                                        (20-49  years) 

water  consumption  (L) 

1 

2 

2 

weight  kilogram  (kg) 

10 

60 

70 

cPAD  (mg/kg  bwt/day) 

0.011 

0.011 

0.011 

food  exposure  (mg/kg  bwt/ 
day)  chronk: 

0.00981 

0.00398 

0.004377 

Max.  water  exposure  (mg/kg 
bwt/day)-chronic 

0.00119 

0.00702 

0.006623 

'DWLOC  (ng/L)  chronic 

11.9 

210.6 

231.8 

aPAD  (mg/kg  bwt/day) 

3 

0.017 

3 
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Child 


Adult  female 


Adult  male 


Food  expo  iure  (mg/kg  bwt/ 
day)  -  aciJte 


0.02521 


0.01068 


0.011705 


max.  waterexposure  (mg/kg 
bwt/day)iacute 


2.97479 


0.00632 


2.988295 


DWLOC  (n  j/L)  -  acute 


29747.9 


189.6 


104590 


3.  Aggregate  Exposure  (Diet  +  Water} 

The  aggi^ate  exposure  of 
pyraclostrc  bin  residues  is  sununarized 
in  the  tablq  below.  Although,  BASF  has 


submitted  an  application  for  registration 
of  pjrraclostrobin  in  residential  turf 
areas  (March  2000),  this  particular  use 
has  been  reserved  pending  the  outcome 
of  EPA  reviews  of  additional  toxicology 


studies  submitted  by  BASF,  and 
therefore,  residential  exposure  was  not 
included  in  the  aggregate  exposure 
assessment. 


Fxposure 

Infants 

Children 

Males  (20-^9 
years) 

Women 

(0-1  years) 

(1-6  years) 

(13-50  years) 

FOOD  (mg/kg  bwt/day) 

Acute  Fxpd 

sure  (registered  uses) 

0.014 

0.022 

0.0083 

0.0068 

Acute  Exp< 

sure  (new  uses) 

0.00045 

0.003215 

0.003405 

0.003888 

Total  acute 

exposure 

0.01445 

0.025215 

0.011705 

0.010688 

Chronic  Ex 

x)sure  (registered  uses) 

0.0034 

0.0082 

0.0028 

0.0022 

Chronic  Ex 

)osure  (new  uses) 

0.0002888 

0.00161 

0.001577 

0.001788 

Total  Chror 

ic  Exposure 

0.0036888 

0.00981 

0.004377 

0.003988 

%aPAD 

0.48 

0.84 

0.39 

62.87 

%cPAD 

33.53 

89.18 

39.79 

36.25 

WATER 

Acute  Fxpq 

sure  (mg/kg  b.w./day) 

0.00204 

0.00136 

0.000583 

0.000648 

Chronic  Ex 

>osure  (mg/kg  b.w./day) 

0.0000009 

0.0000006 

0.0000003 

0.0000003 

%aPAD 

0.07 

0.05 

0.02 

3.81 

%aPAD 

0.003 

0.002 

0.001 

0.001 

AGGREGATE 

Acute  Expc 

sure  (mg/kg  bwt/day) 

0.01649 

0.026575 

0.012288 

0.011336 

Chronic  Ex 

>osure  (mg/kg  bwt/day) 

0.0036897 

0.0098106 

0.0043773 

0.0039883 

%aPAD 

0.55 

0.89 

0.41 

66.68 

%aPAD 

33.54 

89.19 

39.79 

36.26 

These  rei  lults  indicate  the  aggregate 
exposure  o  i  pyraclostrobin  (registered 
use  and  th<  i  proposed  crops  in  this 
document)  from  potential  residues  in 
food  and  v>  ater,  will  not  exceed  the  U.S. 


EPA's  leve 


of  concern  (100%  of  PAD). 


Overall,  w(  i  can  conclude  with 
reasonable  certainty  that  no  harm  will 
occur  from  either  acute  or  chronic 
aggregate  exposure  of  pyraclostrobin 
residues. 


D.  Cumulative  Effects. 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  conunon  mechanism  of  toxicity.' 
Pyraclostrobin  is  a  foliar  fungicide 
which  belongs  to  the  new  class  of 


strobilurin  chemistry.  It  is  a  synthetic 
analog  of  strobiliuin  A,  a  naturally 
occurring  antifungal  metabolite  of  the 
mushroom  Strobilliu^s  tenacellus 
(Anke  et.  al.,  1977).  The  active 
ingredient  acts  in  the  fungal  cell 
through  inhibition  of  electron  transport 
in  the  mitochondrial  respiratory  chain 
at  the  position  of  the  cytochrome-bcl 
complex.  The  protective  effect  is  due  to 
the  resultant  death  of  the  fungal  cells  by 
disorganization  of  the  fungal  membrane 
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system.  Pyraclostrobin  also  acts 
curatively  to  prevent  the  increase  and 
spread  of  fungal  infections  by  inhibiting 
mycelial  growth  and  sporulation  on  the 
leaf  surface.  BAS  500F  inhibits  spore 
germination,  germ  tube  growth  and 
penetration  into  the  host  tissues. 

The  EPA  is  currently  developing 
methodology  to  perform  cumulative  risk 
assessments.  At  this  time,  there  is  no 
available  data  to  determine  whether 
BAS  500F  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumidative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pyraclostrobin  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances. 

E.  Safety  Determination. 

U.S.  population.  Adding  the  proposed 
uses  to  those  crops  already  on  the 
pjTaclostrobin  label,  aggregate  exposure 
to  adults  in  the  U.S.  population  utilized 
at  most  67%  of  the  aPAD  and  40%  of 
the  cPAD.  Therefore,  no  harm  to  the 
overall  U.S.  population  would  result 
from  the  use  of  pyraclostrobin  on  the 
proposed  and  existing  label  crops. 

Infants  and  children.  All 
subpopulations  based  on  age  were 
considered.  The  highest  potential 
exposure  was  predicted  for  children  age 
1-6.  Using  the  FQPA  safety  factor  of  3X 
when  appropriate,  the  addition  of  the 
proposed  crops  to  those  on  the  label 
would  use  less  them  1%  of  the  aPAD 
and  use  89%  of  the  cPAD  for  children 
age  1-6.  BASF  concludes  that  there  is 
reasonable  certainty  that  no  harm  will 
result  to  infants  or  children  from 
aggregate  exposiu-e  to  pyraclostrobin 
residues  on  the  proposed  and  existing 
label  crops. 

F.  International  Tolerances. 

Maximum  Residue  Levels  (MRLs) 
have  been  established  for  pyraclostrobin 
in  Canada.  No  MRLs  have  been 
established  by  the  Codex  Alimentarius 
Commission. 

[FR  Doc.  03-20641  Filed  8-12-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0260];  FRL-7320-9] 

S-Metolachlor;  Notice  of  Filing  a 
Pesticide  Petition  to  Establish  a 
Tolerance  for  a  Certain  Pesticide 
Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  This  notice  aimounces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  nmnber  OPP-2003-0260,  must  be 
received  on  or  before  September  12, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/cornier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hoyt  Jamerson,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Envfronmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  308-9368];  e-mail  address: 
jamerson.hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manufacturing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  Nordi  American 
Industricil  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  ID  number  OPP-2003- 
0260.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 


to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information  * 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the"  Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  number. 

Certain  types  of  information  will  not 
be  placed  ifi  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosiu^  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
dociunent  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
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that  public  comments,  whether 
submitted  ( tlectronically  or  on  paper, 
will  be  ma^e  available  for  public 
A's  electronic  public 
A  receives  them  and 
,ge.  unless  the  comment 
yrighted  material,  CBI,  or 
ation  whose  disclosure  is 
statute.  When  EPA 
comment  containing 
material,  EPA  will  provide 
o  that  material  in  the 
e  comment  that  is  placed  in 
onic  public  docket.  The 
d  comment,  including  the 
material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  t(  i  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  PuMic  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  an  1  placed  in  EPA's  electronic 
public  docl  et.  Where  practical,  physical 
be  photographed,  and  the 
will  be  placed  in  EPA's 
electronic  bublic  docket  along  with  a 
brief  descri  jtion  written  by  the  docket 
staff. 


viewing  in 
docket  as 
without  chi 
contains  ci 
other  infori 
restricted 
identifies 
copjrrighte^ 
a  reference 
version  of 
EPA's  elec' 
entire  prin 
copyrighted 


objects  wil 
photograph 


C.  How  anc 
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provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://wv^w.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0260.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov. 
Attention:  Docket  ID  number  OPP- 
2003-0260.  hicontrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket. 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200' 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001.  Attention:  Docket  ID 
number  OPP-2003-0260. 

3.  By  band  delivery  or  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington,  VA.  Attention: 
Docket  ID  number  OPP-2003-0260. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 


D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  informadon  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  meirked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  pesticide  petitions 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
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under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
these  petitions  contain  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  these  petitions.  Additional 
data  may  be  needed  before  EPA  rules  on 
the  petitions. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  4.  2003. 
Debra  Edwards, 

Director,  Registration  Division.  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  summary  of  the 
pesticide  petitions  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petitions  was 
prepared  by  Syngenta  Crop  Protection, 
410  Swing  Road.  Greeensboro.  NC 
276419,  and  represents  the  view  of  the 
Syngenta  Crop  Protection.  The  petition 
summary  announces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  .i^xplanation  of  why  no 
such  method  is  needed. 

Syngenta  Crop  Protection 

PP  7E4916,  8E5029,  8E5030,  9E6055. 
and2E6374 

EPA  has  received  pesticide  petitions 
(7E4916,  8E5029,  8E5030,  9E6055,  and 
2E6374)  from  the  Interregional  Research 
Project  Number  4  (IR-4),  681  U.S. 
Highway  #1  South,  North  Brunswick.  NJ 
08902  proposing  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  tolerances  for 
combined  residues  of  s-metolachlor  and 
its  metabolites,  determined  as  the 
derivatives,  2-(2-ethyl-6- 
methylphenyl)amino-l-propanol  and  4- 
(2-ethyl-6-methylphenyl)-2-hydroxy-5- 
methyl-3-morpholine,  each  expressed  as 
the  parent  compound  s-metolachlor  in 
or  on  the  following  raw  agricultural 
commodities: 

1.  PP  4E4420  proposes  the 
establishment  of  tolerances  for  pepper, 
bell  and  pepper,  nonbell  at  0.50  part  per 
million  (ppm). 


2.  PP  7E4916  proposes  the 
establishment  of  a  tolerance  for  carrot, 
root  and  horseradish  at  0.1  ppm. 

3.  PP  8E5029  proposes  the 
establishment  of  a  tolerance  for  rhubarb 
at  0.1  ppm. 

4.  PP  8E5030  proposes  the 
establishment  of  a  tolerance  for  swiss 
chard  at  0.1  ppm. 

5.  PP  9E6055  proposes  the 
establishment  of  a  tolerance  for 
asparagus  at  0.1  ppm. 

6.  PP  2E6374  proposes  the 
establishment  of  a  tolerance  for  onion, 
green  at  0.2  ppm. 

EPA  has  determined  that  the  petitions 
contain  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  die  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petitions.  Additional  data  may  be 
needed  before  EPA  rules  on  the 
petitions. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  [The  qualitative 
nature  of  S-metolachlor  residues  in 
plants  is  adequately  understood  based 
upon  available  EPA  approved  com, 
potato,  euid  soybean  metabolism  studies. 
The  metabolism  of  S-metolachlor 
involves  conjugation  with  glutathione, 
breakage  of  this  bond  to  form  the 
mercaptan.  conjugation  of  the 
mercaptan  with  glucuronic  acid, 
hydrolysis  of  the  methyl  ether,  and 
conjugation  of  the  resultant  alcohol  with 
a  neutral  sugar.  EPA  has  determined 
that  residues  of  concern  in  plants 
include  parent  and  metabolites, 
determined  as  the  derivatives  CGA- 
37913  and  CGA-49751. 

2.  Analytical  method.  The  Pesticide 
Analytical  Manual  (PAM)  Vol.  II, 
Pesticide  Regulation  Section  180.368 
lists  a  gas  chromatography/nitrogen 
phosphorous  detector  (GC/NPD)  method 
(Method  1)  for  determining  residues  in 
or  on  plants  and  a  gas  chromatography/ 
mass  spectrometry  methos  (GC/MSD) 
method  for  determining  residues  in 
livestock  commodities.  These  methods 
determine  residues  of  S-metolachlor  and 
its  metabolites  as  either  CGA-37913  or 
CGA-49751  following  acid  hydrolysis. 
The  limit  of  quantitation  (LOQ)  for  the 
method  is  0.03  ppm  for  CGA-37913  and 
0.05  ppm  for  CGA-49751. 

3.  Magnitude  of  residues. — i. 
Asparagus.  Magnitude  of  residue  trials 
were  conducted  under  the  direction  of 
IR-4  in  EPA  regions  2,  5,  and  11  in  New 
Jersey.  Michigan,  and  Washington. 
Applications  were  made  pre-emergence 
to  dormant  asparagus  in  the  spring  and 
samples  were  collected  for  analysis  16 
days  after  application.  There  were  no 


detectable  residues  found  in  asparagus 
at  harvest. 

ii.  Carrot.  Field  trials  were  conducted 
in  Florida.  Michigan,  and  New  York  to 
support  the  proposed  tolerance  for  S- 
metolachlor  in  or  on  carrots  grow  on 
high  organic  matter  (muck)  soils. 

iii.  Green  onion.  Magnitude  of  residue 
trials  were  completed  by  IR-4  in  New 
York,  California,  and  Michigan  (EPA 
region  1. 10,  and  5.  respectively).  One 
post-emergence  broadcast  application 
was  made  when  the  onions  had  2  true 
leaves.  Marketable  green  onion  plants 
were  collected  43  to  45  days  following 
the  application.  Maximum  residues 
found  were  0.168  ppm. 

iv.  Rhubarb  ana  Swiss  chard.  As  the 
EPA  review  aimounced  in  the  October 
2002  TRED  has  confirmed  that  a  0.1 
ppm  tolerance  is  appropriate  for  S- 
metolachlor  in  celery  and  as  celery  is 
the  representative  crop  for  the  Leafy 
Petiole  Subgroup,  IR-4  has  proposed 
tolerances  be  established  for  rhubarb 
and  Swiss  chard. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  [The  data  base  for 
acute  toxicity  for  S-metolachlor  is 
complete.  S-metolachlor  is  moderately 
acutely  toxic  (Toxicity  Category  III)  by 
the  oral  and  dermal  route  and  relatively 
non-toxic  (Toxicity  category  IV)  by  the 
inhalation  route.  It  causes  slight  eye 
irritation  (Toxicity  Category  HI)  and  is 
non-irritating  dermally  (Toxicity 
Category  FV);  the  active  ingredient  was 
found  to  be  positive  in  a  dermal 
sensitization  test  but  this  effect  is 
mitigated  in  end-use  product 
formulations.) 

2.  Genotoxicty.  The  data  base  for  S- 
metolachlor  has  been  deemed  to  be 
adequate  by  EPA.  Gene  mutation  studies 
(Guideline  870.5100),  micronucleus 
(Guideline  870.5395).  and  unscheduled 
DNA  synthesis  (Guidefine  870.5550) 
studies  have  recenUy  been  reviewed  and 
approved  by  EPA.  There  is  no  evidence 
of  a  mutagenic  or  cytogentic  effect  in 
vivo  or  in  vitro  with  S-metolachlor. 

3.  Reproductive  and  developmental 
toxicity.  The  data  base  for 
developmental  and  reproductive 
toxicity  for  S-metolachlor  are 
considered  complete  according  to  EPA 
reviews.  The  prenatal  developmental 
studies  in  the  rat  and  rabbit  with  S- 
metolachlor  revealed  no  evidence  of  a 
qualitative  or  quantitative  susceptibility 
in  fetal  animals.  No  significant 
developmental  toxicity  was  observed  in 
most  studies  even  at  the  highest  doses 
tested.  In  a  two-generation  reproduction 
study,  there  was  no  evidence  of  parental 
or  reproductive  toxicity  at  the  highest 
dose  tested  (80  mg/kg/day).  The  results 
indicate  that  S-metolachlor  is  not 
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embryotoxi  c  or  teratogenic  in  either 
species  at  ii  laternally  toxic  doses. 

4.  Subch,  vnic  toxicity.  In  a  90-day 
dietary  stu(  y  in  rats  with  S-metolachlor, 
no  effects  v  ere  observed  in  male  or 
females  at :  08  and  236  mg/kg/day, 
respectivel  '.  In  another  90-day  dietary 
study  in  rats,  decreased  body  weight, 
reduced  foe  d  consumption  and  food 
efficiency  i:  i  both  sexes  and  increased 
kidney  wei  ;ht  in  males  at  150  mg/kg/ 
day;  the  NC  AEL  was  15  mg/kg/day.  A 
90--day  dog  study  with  S-metolachlor  in 
dogs  has  be  sn  accepted  by  EPA;  no 
effects  wen  observed  in  males  and 
females  at  (  2  mg/kg/day  and  74  mg/kg/ 
day,  respec  ively,  the  highest  doses 
tested. 

5.  Chrom  :  toxicity.  A  combined 
chronic  tox  city/carcinogenic  study  in 
the  rat  satisfies  the  requirements  for 
both  the  ch  onic  toxicity  and 
carcinogeni  city  studies.  No  significant 
chronic  tox  city  was  found  in  either  rats 
or  dogs.  In  he  rat,  a  decrease  in  body 
weight  was  observed  at  the  highest  dose 
tested.  In  tl"  e  chronic  dog  study  that 
supports  S-  netolachlor.  the  only 
adverse  effe  ct  was  decreased  body 
weight  gain  in  females  at  33  mg/kg/day: 
the  NO  AEL  was  10  mg/kg/day. 

6.  Anima  metabolism.  In  animals,  S- 
metolachloi  is  extensively  absorbed, 
rapidly  met  ibolized  and  almost  totally 
eliminated  n  the  excreta  of  rats,  goats, 
,and  poultrv .  Metabolism  in  animals 
proceeds  th  rough  common  Phase  1 
intermedial  es  and  glutathione 
conjugation . 

7.  Metabt  lite  toxicology.  The 
metabolism  of  S-metolachlor  has  been 
well  charac  erized  in  standard  FIFRA 
metabolism  studies.  S-metolachlor  does 
not  readily  undergo  dealkylation  to  form 
an  aniline  c  r  quinone  imine  as  has  been 
reported  foi  other  members  of  the 
chloroaceta  lilide  class  of  chemicals. 
Therefore,  it  is  not  appropriate  to 
include  S-n  letolachlor  with  the  group  of 
chloroaceta  lilides  that  readily  undergo 
dealkylatio:  i,  producing  a  common  toxic 
metabolite  Iquinone  imine).  New 
toxicology  data  submitted  by  Syngenta 
demonstrati  s  that  the  S-metolachlor 
metabolites  ethane  sulfonic  acid  (CGA 
354743)  and  oxanilic  acid  (CGA  51202) 
are  not  absc  rbed  by  mammalian  systems 
and  /  or  ha\  e  a  significantly  lower  level 
of  mammal  an  toxicity  when  compared 
to.  parent. 

8.  Endociine  disruption.  S- 
Metolachlor  does  not  belong  to  a  class 
of  chemical  s  known  or  suspected  of 
having  adv(  rse  effects  on  the  endocrine 
system.  Th«  re  is  no  evidence  that  S- 
metolachloi  has  any  effect  on  endocrine 
function  in  developmental  or 
reproductio  n  studies.  Furthermore, 
histologica  investigation  of  endocrine 


organs  in  the  chronic  dog,  rat  and 
mouse  studies  did  not  indicate  that  the 
endocrine  system  is  targeted  by  S- 
metolachlor,  even  at  maximally 
tolerated  doses  administered  for  a 
lifetime.  There  is  no  evidence  that  S- 
metolachlor  bioaccumulates  in  the 
environment. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  A  Tier  III/IV 
chronic  dietary  exposure  analysis  was 
conducted  on  S-metolachlor  using  field 
trial  and  market  basket  survey  residues, 
l^ield  trial  residues  were  adjusted  for 
percent  of  crop  treated  whereas  market 
basket  residues  were  not,  since  this 
information  is  inherent  in  the  data.  The 
percent  of  crop  treated  was  assumed  to 
be  100%  for  all  commodities  for  which 
no  percent  of  crop  treated  information 
was  available.  The  chronic  assessment 
was  conducted  for  S-metolachlor  using 
the  Dietary  Exposure  Evaluation  Model 
(DEEMtm,  version  7.76)  by  Exponent 
and  food  consumption  information  from 
USDA's  1994-96  Continuing  Survey  of 
Food  Intake  by  Individuals  (CSFII)  and 
the  Supplemental  CSFII  children's 
survey  (1998).  For  this  chronic 
assessment,  the  field  trial  values  were 
averaged  and  entered  into  the  DEEM^m 
software. 

SvTigenta  Market  Basket  Survey 
(SMBS)  S-metolachlor  data  were 
available  for  the  following  commodities: 
milk,  potatoes  and  tomatoes.  The 
Syngenta  market  basket  survey  was 
conducted  from  September  1999 
through  September  2000.  Following  the 
Agency  tier  ranking  system,  these 
chronic  dietary  assessments  cu-e 
considered  as  Tier  III  (utilizing  field 
trial  data)  and  Tier  IV  (utilizing  SMBS 
and  PDP  data)  assessments. 

S-metolachlor  is  not  considered 
acutely  toxic  and  therefore  acute  dietary 
exposure  was  not  determined;  however, 
in  the  October  2002  TRED  EPA 
conducted  an  acute  assessment  of  the 
majority  of  the  crops  included  in  this 
petition  and  determined  acute  risks  to 
be  <1%  of  the  aPAD  in  the  most 
exposed  population  subgroup. 

The  chronic  RfD  for  S-metolachlor  is 
0.10  mg/kg  body  weight/day  and  is 
based  on  a  one-year  dog  study  with  a 
NOEL  of  9.7  mg/kg  body  weight/day 
and  a  safety  factor  of  lOOX.  No 
additional  FQPA  safety  factor  is 
required:  nor  was  applied  in  this 
assessment. 

i.  Food.  The  risk  from  chronic  dietary 
exposure  to  S-metolachlor  is  considered 
to  be  very  low.  The  percentages  of  the 
chronic  RfD  ranged  from  0.17%  for 
Seniors  to  0.64%  for  Children  1-2  years 
old,  theoretically  the  most  exposure 
population  subgroup. 


ii.  Drinking  water.  Other  potential 
sources  of  exposure  of  the  general 
population  to  residues  of  S-metolachlor 
are  residues  in  drinking  water  and 
exposure  firom  non-occupationed 
sources.  The  degradation  of  S- 
metolachlor  is  microbially  mediated 
with  an  aerobic  soil  metabolism  primary 
half-life  of  less  than  30  days  and 
subsequently  soil  binding  predominates. 
S-metolachlor  Koc's  vary  from  110-  369. 
S-metolachlor  is  stable  to  hydrolysis 
and  while  aqueous  and  soil  photolysis 
occur,  they  are  not  expected  to  be 
prominent  pathways  in  the 
environment. 

The  predominant  crop  for  S- 
metolachlor  is  com  and  accordingly  an 
Index  Reservoir  PRZM/EXAMS  was  run 
using  EPA's  standard  corn  scenario.  The 
model  simulated  two  applications  to  the 
same  plot:  pre-emergence  (2.67  kg  ai/ha) 
and  post-emergence  (1.50  kg  a.i./ha). 
The  mean  annual  average  estimated 
environmental  concentrations  (EEC)  was 
11.77  ppb.  It  should  be  noted  that 
extensive  monitoring  data  suggests  that 
this  EEC  is  a  conservative  estimate.  For 
the  vast  majority  of  locations  sampled, 
the  peak  measured  concentration  does 
not  approach  12  ppb,  and  the  annual 
average  would  be  expected  to  be  much 
lower. 

The  Chronic  drinking  water  levels  of 
concern  (DWLOC)  was  calculated  based 
on  a  cRfD  of  0.097  mg/kg/day.  Non- 
nursing  infants  are  the  most  sensitive 
subpopulation  and  their  DWLOC  is 
estimated  to  be  544  ppb  which 
corresponds  to  a  %cRfD  value  of  2.2% 
with  an  MOE  value  of  4621.  Thus,  the 
DWLOC  is  considerably  higher  than  the 
EEC  of  11.77  ppb  and  the  MOE  is  well 
above  the  benchmark  value  of  100. 

2.  Non-dietary  exposure.  S- 
metolachlor  is  labeled  for  use  on  warm- 
season  turf  and  landscape  ornamentals. 
Although,  it  is  primarily  used  on  sod 
farms  and  commercial  landscape 
ornamentals,  it  can  be  used  by  licensed 
pest  control  operators  (PCO)  or  lawn 
care  operators  (LCO)  on  residential  turf. 
Since  S-metolachlor  can  only  be  applied 
to  warm-season  turf  varieties 
(bermudagrass,  Zoysiagrass,  St.        ♦ 
Augustinegrass,  and  Centipedegrass),  its 
use  on  turf  is  limited  to  the  southern 
states. 

Non-dietary  residential  exposure  may 
occur  to  homeowners  or  children  as  a 
result  of  exposure  during  re-entry 
activities.  Using  surrogate  dislodgeable 
foliar  residue  data,  and  conservative 
standard  EPA  exposure  scenarios, 
exposure  through  the  dermal  route  was 
calculated.  Based  on  the  use  pattern, 
which  restricts  to  number  of  application 
to  one  per  year,  only  short-term  risks 
need  to  be  considered.  The  relevant 
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toxicological  endpoint  for  short-term 
dermal  risks  is  the  NOEL  of  100  mg/kg/ 
day  from  a  21-day  dermal  toxicity  study 
in  rabbits.  No  acute  oral  hazard  has  been 
identified  following  an  acute  exposm-e 
to  S-metolachlor  and,  therefore,  no 
nondietary  assessment  is  needed. 

The  short-term  dermal  post- 
application  risks  for  adults  and  children 
are  acceptable,  ranging  from  520  to  870. 
These  risk  estimates  exceed  the  EPA's 
level  of  concern  for  S-metolachlor  (all 
MOEs  are  greater  than  100). 

Aggregate  exposure.  (Drinking  Water 
and  Dietary  Exposure).  Using  the  total 
MOE  equation  for  the  determination  of 
aggregate  chronic  exposure  (food  and 
drinking  water  only)  resulted  in  an 
aggregate  MOET  of  >4,000  for  the  most 
sensitive  subpopulation,  non-nursing 
infants.  For  this  particular 
subpopulation,  there  are  no  non-dietary 
exposure  contributions  to  the  MOET 
aggregate  value. 

D.  Cumulative  Effects 

EPA  has  examined  the  common 
mechanism  potential  for  S-metolachlor 
and  has  concluded  that  S-metolachlor 
should  not  be  included  uith  some 
pesticides  that  comprise  the  class  of 
chloroacetanilides  included  in  a 
"Common  Mechanism  Group." 
Therefore,  a  cumulative  assessment  is 
not  necessary  for  S-metolachlor. 

E.  Safety  Determination 

1.  U.S.  population.  Based  on  the 
aggregate  assessment  described  above 
and  the  completeness  and  reliability  of 
the  toxicity  data,  it  is  concluded  that 
aggregate  exposure  to  S-metolachlor 
(including  the  proposed  uses)  in  food 
will  utilize  less  than  0.1  percent  of  the 
cRfD  for  the  U.S.  population.  EPA 
generally  has  no  concern  for  exposures 
below  100  percent  of  the  RfD  because 
the  RfD  represents  the  level  at  or  below 
which  daily  aggregate  dietary  exposure 
over  a  lifetime  will  not  pose  appreciable 
risks  to  human  health.  Despite  the 
potential  for  exposure  to  S-metolachlor 
in  drinking  water  and  from  non-dietary, 
non-occupational  exposures,  the 
assessment  presented  above 
demonstrates  that  the  high  levels  of 
safety  exist  for  current  and  proposed 
uses  of  S-metolachlor;  it  is  not  expected 
that  aggregate  exposure  from  all  sources 
will  exceed  100%  of  the  RiD.  Therefore, 
one  can  conclude  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  S-metolachlor. 

2.  Infants  and  children.  [FFDCA 
section  408  provides  that  EPA  may 
apply  an  additional  safety  factor  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  pre-  and 
post-natal  toxicity  and  the  completeness 


of  the  database.  Based  on  the  current 
toxicological  data  requirements,  the 
database  relative  to  pre-  and  post-natal 
effects  for  children  is  complete.  A  full 
consideration  of  the  available 
reproductive  toxicity  data  supporting  S- 
metolachlor  demonstrates  no  increased 
sensitivity  to  infants  and  children. 
Therefore,  it  is  concluded  that  an 
additional  uncertainty  factor  is  not 
warranted  to  protect  the  health  of 
infants  and  children  and  that  the  cRfD 
at  0.1  mg/kg/day  is  appropriate  for 
assessing  aggregate  risk  to  infants  and 
children  from  use  of  S-metolachlor. 
Based  on  the  aggregate  assessment 
described  above,  the  percent  of  the  cRfD 
that  will  be  utilized  by  aggregate 
exposiu-e  to  residues  of  S-metolachlor  is 
less  than  0.7  percent  for  all  children 
subpopulations.  EPA  generally  has  no 
concern  for  exposures  below  !  00%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposiu-e  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to  S- 
metolachlor  in  drinking  water  and  from 
non-dietary,  non-occupational  exposure, 
the  assessment  described  above 
demonstrates  that  it  is  not  expected  that 
aggregate  exposure  from  all  sources 
provides  for  a  large  margin  of  safety  and 
will  exceed  100%  of  the  RflD.  Therefore, 
based  on  the  completeness  and 
reliability  of  the  toxicity  data  and  the 
exposiue  assessment,  it  is  concluded 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  aggregate  exposing  to  S- 
metolachlor  residues. 

F.  International  Tolerances 

There  are  no  Codex  Alimentarius 
Commission  (CODEX)  maximum 
residue  levels  (MRL's)  established  for 
residues  of  S-metolachlor  in  or  on  raw 
agricultural  commodities.   • 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-027-<;  FRL-7322-<] 

Etoxazole;  Notice  of  Filing  a  Pesticide 
Petition  to  Establish  a  Tolerance  for  a 
Certain  Pesticide  Chemical  In  or  on 
Food 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 


pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0271,  must  be 
received  on  or  before  September!  2, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Kenny,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-7546;  e-mail  address: 
kenny.dan@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  Production  (NAICS  11 1 ) 

•  Animal  Production  (NAICS  112) 

•  Food  Manufacturing  (NAICS  311) 

•  Pesticide  Manufacturing  (NAICS 
32532)1 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  imit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  this 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPP-2003- 
0271.  The  official  public  docket  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although,  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
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collection  of  materials  that  is  available 
for  public  viewing  at  the  Public 
Information!  and  Records  Integrity 
Branch  (PIMB).  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  This  docket  facility  is 
open  from  430  a.m.  to  4  p.m.,  Monday 
through  Friaay,  excluding  legal 
holidays.  Tile  docket  telephone  number 
is  (703)  305X58O5. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronical  y  through  the  EPA  Internet 
under  the  "  'ederal  Register"  listings  at 
httpJ/www.  epa.gov/fedrgstr/. 

An  electr(  mic  version  of  the  public 
docket  is  av  iilable  through  EPA's 
electronic  p  iblic  docket  and  comment 
system,  EP/  Dockets.  You  may  use  EPA 
Dockets  at  h  ttp://www.epa.gov/edocket/ 
to  submit  01  view  public  comments, 
access  the  ii  idex  listing  of  the  contents 
of  the  officii  il  public  docket,  and  to 
access  *hos«  documents  in  the  public 
docket  that  u-e  available  electronically. 
Although,  n  ot  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  c  f  the  publicly  available 
docket  mate  rials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropr  ate  docket  ID  number. 

Certain  ty  pes  of  information  will  not 
be  placed  ir  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  b]  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  <  vailable  for  public  viewing 
in  EPA's  ele  ctronic  public  docket.  EPA's 
policy  is  th<  t  copyrighted  material  will 
not  be  place  d  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  pap  er  form  in  the  official  public 
docket.  To  t  le  extent  feasible,  publicly 
available  dc  cket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  Wh(  n  a  document  is  selected 
from  the  inc  ex  list  in  EPA  dockets,  the 
system  will  identify  whether  the 
document  h  available  for  viewing  in 
EPA's  electionic  public  docket. 
Although,  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  ( f  the  publicly  available 
docket  matelrials  through  the  docket 
facihty  identified  in  Unit  I.B.  EPA 
intends  to  v  ork  towards  providing 
electronic  a  :cess  to  all  of  the  publicly 
available  dc  cket  materials  through 
EPA's  elect!  onic  public  docket. 

For  public  commenters,  it  is 
important  t(  1  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  Mectronically  or  on  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 


docket  as 


without  cha  nge,  unless  the  comment 


A  receives  them  and 


contains  cop)aighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  conteiining 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also,  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  your 
comment  due  to  technical  difficulties 


and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPP-2003-0271.  The 
system  is  an"anonymous  access" 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  opp-docket@epa.gov, 
Attention:  Docket  ID  number  OPP- 
2003-0271.  In  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  syslem  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460-0001,  Attention:  Docket  ID 
Number  OPP-2003-0271. 

3.  By  hand  delivery  or  courier.  Deliver 
your  conunents  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  Attention: 
Docket  ID  number  OPP-2003-0271. 
Such  deliveries  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
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information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then, 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedm-es  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensiu-e  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 


the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  6,  2003. 

Debra  Edwards, 

Director,  Registration  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner's  siunmary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  Valent  U.S.A.  Corporation 
and  represents  the  view  of  the 
petitioner.  The  petition  summary 
announces  the  availability  of  a 
description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Valent  U.S.A.  Corporation 

PP  2F6420 

EPA  has  received  a  pesticide  petition 
(2F6420)  fi-om  Valent  U.S.A. 
Corporation,  1333  North  California 
Blvd.,  Suite  600,  Walnut  Creek,  CA 
94596  proposing,  pursuant  to  section 
408(d)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C. 
346a(d),  to  amend  40  CFR  part  180,  by 
establishing  a  tolerance  for  residues  of 
etoxazole  in  or  on  the  raw  agricultural 
commodity  pome  fruit  (Crop  Group  11) 
at  0.2  parts  per  million  (ppm),  apple  wet 
pomace  at  1.0  ppm,  strawberry  at  0.5 
ppm,  cottonseed  at  0.05  ppm,  cotton, 
gin  byproducts  (gin  trash)  at  1.0  ppm, 
and  oranges  at  0.10  ppm  (to  support  the 
importation  of  mandarin  oranges  into 
the  U.S.).  As  residues  in  processed 
commodities  fed  to  animals  may  be 
transferred  to  milk  and  edible  tissue  of 
ruminants,  tolerances  are  also  proposed 
for  animal  fat  at  0.03  ppm  and  milk  fat 
at  0.04  ppm..  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 


A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism  of 
14C-etoxazole  labeled  in  the  t- 
butylphenyl,  difluorophenyl,  or  oxazole 
rings  has  been  studied  in  apples,  cotton, 
oranges,  and  eggplants.  Etoxazole  was 
rapidly  and  extensively  metabolized  to 
many  metabolites  in  all  plants.  Even 
vfiih  exaggerated  treatment,  individual 
metabolites  and  parent  were  only  found 
at  very  low  concentrations. 
Comparisons  of  metabolites  detected 
and  quantified  &t)m  plants  and  animals 
show  that  there  are  no  significant 
aglycones  in  plants  which  are  not  also 
present  in  the  excreta  or  tissues  of 
animals.  The  residue  of  concern  is  best 
defined  as  the  parent  etoxazole. 

2.  Analytical  method.  Practical 
analytical  methods  for  detecting  and 
measuring  levels  of  etoxazole  have  been 
developed  and  vahdated  in/on  all 
appropriate  agricultiu^  commodities 
and  respective  processing  ft-actions.  The 
extraction  methodology  has  been 
validated  using  aged  radiochemical 
residue  samples  bom  14c-metabolism 
studies.  The  enforcement  methods  have 
been  validated  in  cottonseed,  cotton  gin 
trash,  and  in  fi^sh  mandarin  oranges  at 
independent  laboratories.  The  LOQ  of 
etoxazole  in  these  methods  is  0.01  ppm 
in  mandarin  oranges  and  cottonseed  and 
0.2  ppm  in  cotton  gin  trash,  which  will 
allow  monitoring  of  food  with  residues 
at  the  levels  proposed  for  the  tolerances. 
Methods  have  also  been  developed  and 
validated  for  determining  etoxazole  in 
animal  samples.  The  LOQ  of  etoxazole 
in  these  methods  is  0.02  ppm  in  milk  fat 
and  beef  fat. 

3.  Magnitude  of  residues.  An 
extensive  crop  residue  program  has 
been  conducted  for  etoxazole  in  all 
major  growing  regions  of  the  United 
States  for  the  following  crops:  apples 
and  pears  (representing  pome  fiiiits), 
strawberries,  and  cotton.  Residue  trials 
have  also  been  conducted  for  etoxazole 
in  Europe  to  support  the  importation  of 
mandarin  oranges  into  the  U.S.  The 
results  of  these  studies  can  be 
summarized  as  follows: 

•  For  pome  &^lit,  the  maximum 
etoxazole  residues  from  two 
applications  at  0.135  lbs.  active 
ingredient/acre/treatment,  are  0.07  ppm 
for  apples  and  0.1 1  for  pears  harvested 
28  days  after  application. 

•  The  results  of  an  apple  processing 
study  indicate  that  etoxazole  residues 
do  not  concentrate  in  apple  juice,  but  do 
concentrate  in  wet  apple  pomace  with 
an  average  concentration  factor  of  5.7x. 

•  The  maximum  etoxazole  residue  in 
strawberries  harvested  one  day 
following  the  last  of  two  treatments  at 
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0.135  lbs.  a(tive  ingredient/acre/ 
treatment  is  0.32  ppm. 

•  The  m<  iximum  expected  etoxazole 
residues  in  i  :ottonseed  and  cotton  gin 
trash  from  tvo  applications  at  0.045  lbs. 
active  ingrei  iient/acre/treatment  applied 
28  days  befc  re  harvest  are  0.02  ppm  and 
0.60  ppm.  respectively.  Cotton  gin  trash 
was  also  ani  Jyzed  for  metabolite  R-3 
but  was  deti  (cted  in  samples  from  only 
one  of  sever  test  sites  at  a  level  only 
slightly  above  the  0.10  ppm  limit  of 
detection  (LDD)  (mean  residue  was  0.13 
ppm).  Then  fore,  no  tolerance  is  being 
proposed  fo  •  metabolite  R-3  in  cotton 
gin  trash. 

•  The  res  ults  of  a  cotton  processing 
study  indici  te  that  etoxazole  does  not 
concentrate  in  hulls,  meal,  or  oil. 

•  Follow  ing  a  single  application  to 
mandarin  oi  anges  of  0.05  lbs.  active 
ingredient/a  ere,  the  maximum  etoxazole 
residues  in  vhole  fruit  harvested  14 
days  after  a|  iplication  is  0.05  ppm. 

•  No  pro  :essing  of  mandarins  was 
required  be<  ause  only  fresh  or  canned 
mandarins  \  nil  be  imported  for  direct 
consumption.  Separate  analysis  of 
mandarin  p(  sel  and  pulp  from  residue 
field  trials  d  emonstrated  that  etoxazole 
residues  are!  confined  to  the  peel. 
Canned  maiidarins  that  contain  only 
mandarin  pi  ilp  would  therefore  not  be 
expected  to  contain  detectable  residues 
of  etoxazole 

These  field  trial  data  are  adequate  to 
support  proposed  tolerances  of  0.2  ppm 
for  pome  fn  it;  1.0  ppm  for  wet  apple 
pomace;  0.5  ppm  for  strawberries;  0.05 
ppm  for  coti  onseed;  1.0  ppm  in  cotton 
gin  trash;  ar  d  0.1  ppm  in  oranges. 

Apple  poi  nace  and  all  cotton 
commoditie  >  are  significant  feed  items 
for  beef  and  dairy  cattle  and  results  of 
a  goat  metal  olism  study  suggest  the 
possibility  t  lat  etoxazole  residues  in 
feed  may  tn  nsfer  to  edible  tissues  and 
milk.  There  ore,  a  cow  feeding  study 
was  conduc  :ed  with  etoxazole  to 
determine  tie  level  of  secondary 
residues  and  the  need  for  corresponding 
tolerances.  Etoxazole  was  detected  in  fat 
and  cream  c  nly  and  Valent  is  therefore 
proposing  t(  lerances  of  0.03  ppm  in  the 
fat  of  anima  s  and  0.04  ppm  in  milk  fat. 
Cotton  meal  is  the  only  commodity 
under  consi  deration  that  is  used  as  a 
poultry  feec  item  and  the  results  of  the 
cotton  proci  ssing  study  indicate  that 
etoxazole  re  sidues  in  this  commodity 
are  very  low  .  Additionally,  the  results  of 
a  hen  metah  olism  study  demonstrated 
very  low  po  tential  for  residues  in  feed 
to  transfer  ti  >  poultry  tissues  or  eggs. 
Therefore,  t  o  hen  residue  feeding  study 
was  perforn  led  and  tolerances  are  not 
proposed  fo  r  secondary  residues  in 
poultry  con  modities. 


B.  Toxicological  Profile 

A  full  battery  of  toxicology  testing, 
including  studies  of  acute,  chronic, 
oncogenicity,  developmental, 
mutagenicity,  and  reproductive  effects 
has  been  completed  for  etoxazole.  The 
acute  toxicity  of  etoxazole  is  low  by  all 
routes.  Etoxazole  is  not  a  developmental 
or  reproductive  toxicant,  and  is  not 
mutagenic  or  oncogenic.  The  toxicology 
reports  for  etoxazole  have  not  yet  been 
reviewed  by  EPA  and  thus,  the  Agency 
has  not  yet  established  toxic  endpoints 
of  concern,  specifically  chronic  and 
acute  oral  toxicity  endpoints  for  the 
compound.  For  the  purpose  of  dietary 
risk  analysis,  Valent  proposes  0.04  mg/ 
kg  bwt/day  as  the  chronic  Population 
Adjusted  Dose  (cPAD)  and  an  acute 
Population  Adjusted  Dose  (aPAD)  of  2 
mg/kg  bwt/day.  The  cPAD  is  based  on 
a  chronic  endpoint  of  4  mg/kg  bw/day 
NOEL  for  males  from  the  rat  chronic/ 
oncogenicity  feeding  study  and  an 
uncertainty  factor  of  100.  The  aPAD  is 
based  on  the  200  mg/kg  bwt/day  NOEL 
from  the  rabbit  developmental  toxicity 
study  and  an  uncertainty  factor  of  100. 
Valent  is  unable  to  identify  toxicity 
endpoints  of  concern  for  acute,  short- 
term  or  chronic  human  exposures  by 
any  route  other  than  oral. 

1 .  Acute  toxicity.  The  acute  toxicity  of 
technical  grade  etoxazole  is  low  by  all 
routes.  The  battery  of  acute  toxicity 
studies  place  etoxazole  in  Toxicity 
Category  III.  The  oral  LD50  in  the  rat  was 
greater  than  5  grams/kilogram  (g/kg),  the 
dermal  LD50  was  greater  than  2.0  g/kg, 
and  the  inhalation  LC50  in  the  rat  was 
greater  than  1 .09  milligrams/liter  (mg/ 
L).  Etoxazole  technical  was  not  an 
irritant  to  eyes  or  skin  and  was  not  a 
skin  sensitizer. 

2.  Genotoxicty.  Etoxazole  was 
evaluated  and  found  to  be  negative  in  an 
Ames  reverse  mutation  assay,  a 
chromosome  aberration  assay,  a 
micronucleus  assay,  and  an 
unscheduled  DNA  synthesis  (UDS) 
assay.  Etoxazole  produced  a  positive 
result  in  the  mouse  lymphoma  gene 
mutation  assay  but  only  in  the  presence 
of  metabolic  activation.  Etoxazole  does 
not  present  a  genetic  hazard. 

3.  Reproductive  and  developmental 
toxicity. — i.  Rat  developmental  study. 
Etoxazole  did  not  produce 
developmental  toxicity  in  rats. 
Etoxazole  technical  was  administered 
by  oral  gavage  to  pregnant  rats  at  dosage 
levels  of  40.  200.  and  1,000  mg/kg/ day 
on  days  6  through  15  of  gestation.  There 
were  no  mortalities  or  treatment-related 
adverse  effects  in  any  dose  group.  Food 
consumption  was  slightly  decreased  in 
dams  during  the  dosing  period  for  the 
1,000  mg/kg/ day  group.  On  cesarean 


section  evaluation  there  was  no 
differences  in  number  of  corpora  lutea, 
number  of  live  and  dead  fetuses,  percent 
resorption,  placental  weight,  fetal 
weight  or  sex  ratio  in  the  dams  and  no 
treatment-related  external,  visceral  or 
skeletal  malformations  noted  in  any  of 
the  fetuses.  It  was  concluded  that  the 
maternal  no  observed  adverse  effect 
level  (NOAEL)  was  200  mg/kg/day, 
based  on  decreased  food  consumption  at 
1,000  mg/kg/day.  The  developmental 
NOAEL  was  1,000  mg/kg/day,  the 
highest  dose  tested. 

ii.  Rabbit  developmental  study. 
Etoxazole  did  not  produce 
developmental  toxicity  in  rabbits. 
Etoxazole  technical  was  administered 
by  oral  gavage  to  pregnant  rabbits  at 
dosage  levels  of  40,  200,  and  1,000  mg/ 
kg/day  on  days  6  through  18  of 
gestation.  No  treatment-related  adverse 
effects  were  found  on  maternal  rabbits 
in  the  40  and  200  mg/kg/day  groups. 
One  high  dose  rabbit  died  but  it  is 
unclear  whether  this  death  was 
attributed  to  treatment.  Decreased  body 
weight,  body  weight  gain,  food 
consumption  and  enlarged  liver  were 
noted  at  1.000  mg/kg/day.  Cesarean 
section  findings  showed  that  there  was 
no  differences  in  number  of  corpora 
lutea,  number  of  live  and  dead  fetuses, 
percent  resorptions,  placental  weight, 
fetal  weight  and  sex  ratio  in  the  dams 
and  showed  no  treatment-related 
malformations  (external,  visceral, 
skeletal)  in  any  of  the  fetuses.  A 
statistically  significant  increased  > 

incidence  of  27  presacral  vertebrae  with 
1 3th  ribs  was  observed  in  fetuses  at 
1,000  mg/kg/day  compared  with 
controls.  This  finding  was  within 
historical  control  range  for  fetal 
incidence  but  above  the  historical 
control  range  for  litter  incidence.  No 
dose  response  was  evident  and  the 
variation  is  considered  to  be  equivocally 
treatment  related.  The  NOAEL  for 
maternal  and  developmental  toxicity 
was  200  mg/kg/day  based  on  decreased 
body  weight  and  body  weight  gain, 
decreased  food  consumption,  and  liver 
enlargement  at  1 ,000  mg/kg/day.  The 
NOAEL  for  developmental  toxicity  was 
200  mg/kg/day  based  on  statistically 
significant  increased  incidence  of  27 
presacral  vertebrae  with  13'''  ribs  in 
fetuses  at  1,000  mg/kg/day. 

iii.  Rat  reproduction  study.  Etoxazole 
showed  no  effects  on  reproduction  in  a 
two-generation  rat  study.  Etoxazole 
technical  was  fed  to  two  generations  of 
male  and  female  Sprague  Dawley  rats  at 
dietary  concentrations  of  80,  400,  and 
2,000  ppm.  No  treatment-related 
adverse  effects  were  observed  in  the  80 
and  400  ppm  groups  for  any  parameter. 
In  the  2,000  ppm  group,  relative  liver 
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weights  were  increased  in  the  FO  and  Fl 
parental  males.  No  adverse  reproductive 
effects  were  noted  at  any  dose  level  in 
the  incidence  of  normal  estrous  cycle, 
mating  index,  fertility  and  gestation 
indices,  the  number  of  implantation 
sites,  and  duration  of  gestation  in  FO 
and  Fl  parental  animals.  For  the 
offspring,  it  was  noted  that  at  2,000 
ppm,  the  viability  index  on  lactation 
Day  4  was  significantly  lower  in  the  Fl 
pups  and  body  weights  were  lowered  in 
pups  during  the  latter  half  of  the 
lactation  period.  For  the  FO  and  Fl  pups 
of  the  80  and  400  ppm  groups,  there 
were  no  treatment-related  adverse 
effects  observed  for  any  parameter,  i.e. 
mean  niunber  of  pups  delivered,  sex 
ratio,  viability  indices  on  lactation  days 
0,  4  and  21,  clinical  signs,  body  weights 
and  gross  pathological  findings.  The 
parental  NOAEL  was  400  ppm  (17.0  mg/ 
kg/day)  based  on  the  effects  on  relative 
liver  weight  in  males  at  2,000  ppm.  The 
pup  NOAEL  was  400  ppm  (37.9  mg/kg/ 
day)  based  on  decreased  viability  on 
lactation  Day  4  and  decreased  body 
weight  at  2,000  ppm  in  the  Fl  pups.  The 
reproductive  NOAEL  was  2,000  ppm 
(86.4  mg/kg/day),  the  highest  dose 
tested. 

4.  Subcbronic  toxicity.  Subchronic 
toxicity  studies  conducted  with 
etoxazole  technical  in  the  rat  (oral  and 
dermal),  mouse  and  Jog  indicate  a  low 
level  of  toxicity.  Effects  observed  at  high 
dose  levels  consisted  primarily  of 
anemia  and  histological  changes  in  the 
adrenal  gland,  liver  and  kidneys, 
i.  Rat  feeding  study:  A  90-day 
subchronic  toxicity  study  was 
conducted  in  rats,  with  dietary  intake 
levels  of  100,  300,  1,000  and  3,000  ppm 
etoxazole  technical.  The  NOAEL  was 
100  ppm  for  males  and  300  ppm  for 
females  based  on  increased  incidence  of 
hepatocellular  swelling  at  1,000  ppm 
and  3,1)00  ppm. 

ii.  Mouse  feeding  study.  A  90-day 
subchronic  toxicity  study  was 
conducted  in  mice,  with  dietary  intake 
levels  of  100,  400. 1,600,  and  6,400  ppm 
etoxazole  technical.  The  NOAEL  was 
400  ppm  for  males  and  1,600  ppm  for 
females  based  on  increased  alkaline 
phosphatase  activity,  increased  liver 
weights,  and  increased  incidence  of 
hepatocellular  swelling  at  6,400  ppm 
(both  sexes)  and  at  1.600  ppm  in  males 
and  enlarged  livers  in  females  at  6,400 
ppm. 

iii.  Dog  feeding  study.  Etoxazole 
technical  was  fed  to  male  and  female 
Beagle  dogs  for  13  weeks  at  dietary 
concentrations  of  200,  2,000,  and  10,000 
ppm.  The  NOAEL  was  200  ppm  (5.3 
mg/kg/day)  based  on  clinical  signs, 
clinical  pathology  changes,  liver  weight 


effects  and  histopathological  changes  at 
2,000  and  10,000  ppm. 

iv.  Repeated  dose  dermal  study.  A 
28-day  dermal  toxicity  study  was 
conducted  in  rats  at  dose  levels  of  30, 
100,  and  1.000  mg/kg.  There  were  no 
treatment  related  changes  in  any  of  the 
parameters  monitored.  The  NOAEL  was 
1,000  mg/kg,  the  highest  dose  tested. 

5.  Chronic  toxicity.  Etoxazole 
technical  has  been  tested  in  chroiuc 
studies  with  dogs,  rats  and  mice.  Valent 
proposes  a  chronic  oral  endpoint  of  4 
mg/kg  bwt/day.  based  on  the  NOAEL  for 
male  rats  in  a  two-year  chronic  toxicity 
oncogenicity  feeding  study. 

i.  Dog  chronic  feeding  study. 
Etoxazole  technical  was  fed  to  male  and 
female  beagle  dogs  for  one  year  at 
dietary  concentrations  of  200.  1 .000, 
and  5,000  ppm.  The  NOAEL  was  200 
ppm  (4.6  mg/kg/day  for  males  and  4.79 
mg/kg/day  for  females)  based  on 
increased  absolute  and  relative  liver 
weights  with  corresponding 
histopathological  changes  in  the  liver  at 
1,000  and  5,000  ppm. 

ii.  Rat  chronic  feeding/oncogenicity 
study.  Etoxazole  was  not  oncogenic  in 
rats  in  either  of  two  chronic  feeding 
studies  conducted.  In  the  first  study, 
etoxazole  technical  was  fed  to  male  and 
female  Sprague  Dawley  rats  for  two 
years  at  dietary  concentrations  of  4, 16, 
and  64  mg/kg/day.  A  trend  toward 
decreased  body  weight  gain  for  males  at 
64  mg/kg/day  in  the  latter  half  of  the 
study  was  observed.  Hemotology  and 
clinical  chemistry  changes,  increased 
liver  weights  and  hepatic  enlargement  at 
16  mg/kg/day  or  above  were  observed. 
Testicular  masses,  centrilobular 
hepatocellular  swelling  and  testicular 
interstitial  (Leydig)  cell  tumors  occurred 
at  or  above  16  mg/kg/day.  The 
interstitial  (Leydig)  cell  tumors  were 
believed  to  be  incidental.  The  NOAEL 
was  4  mg/kg/day  for  males  and  16  mg/ 
kg/day  for  females.  Because  an  MTD 
level  was  not  achieved  in  this  study,  a 
second  study  was  conducted  in  which 
etoxazole  technical  was  fed  to  male  and 
female  Sprague  Dawley  rats  for  two 
years  at  dietary  concentrations  of  50. 
5.000,  and  10.000  ppm.  In  this  study, 
decreased  mortali^.  bodyweight  and 
food  consumption/  efficiency  (females) 
at  10,000  ppm  was  observed. 
Hematological,  clinical,  and 
histopathological  changes  of  the 
incisors,  and  increased  liver  weights 
occurred  in  both  sexes  at  5.000  and 
10.000  ppm. 

Centrilobular  hepatocellular  - 
hypertrophy  was  observed  in  both  sexes 
at  10,000  ppm.  The  interstitial  (Leydig) 
cell  tumors  observed  in  the  first  study, 
were  not  observed  in  the  repeat  study. 


The  NOAEL  in  the  repeat  study  was  50 
ppm  (1.8  mg/kg/day). 

iii.  Mouse  oncogenicity  study. 
Etoxazole  was  not  oncogenic  in  either  of 
two  mouse  oncogenicity  studies 
conducted.  In  the  first  study,  etoxazole 
technical  was  fed  to  male  and  female 
CD-I  mice  for  18  months  at  dietary 
concentrations  of  15.  60,  and  240  mg/ 
kg/day.  Increased  liver  weights  occurred 
in  females  at  the  highest  dose  tested. 
Histopathology  parameters  were  altered 
for  males  at  240  mg/kg/day.  No 
neoplastic  lesions  were  observed  at  any 
dose  level.  The  NOAEL  was  60  mg/kg/ 
day.  Since  the  toxicity  in  this  study  was 
minimal  and  did  not  meet  the  definition 
of  MTD,  a  second  study  was  conducted 
at  dose  levels  of  2.250  and  4,500  ppm 
etoxazole.  There  were  no  effects  in  any 
group  on  clinical  observations, 
mortality,  body  weight,  food 
consumption  or  hematology.  Females 
showed  a  significant  elevation  in 
relative  liver  weight  after  52  weeks  of 
treatment  at  4.500  ppm.  In 
histopathology,  a  significantiy  higher 
incidence  of  centrilobular 
hepatocellular  fatty  change  was 
observed  in  males  in  the  4,500  ppm 
group  necropsied  after  78  weeks  of 
treatment.  There  were  no  treatment- 
related  changes  in  either  sex  of  the 
2,250  ppm  dose  group.  No  increase  in 
neoplastic  lesions  were  observed  in  any 
treated  group  of  either  sex.  Therefore,  it 
was  concluded  that  the  no  observed 
effect  level  is  2,250  ppm  (242  mg/kg/day 
for  the  males  and  243  mg/kg/day  for  the 
females). 

6.  Animal  metabolism.  The 
absorption,  tissue  distribution, 
metabolism  and  excretion  of  etoxazole 
were  studied  in  rats  after  single  oral 
doses  of  5  or  500  mg/kg,  and  after  14 
daily  oral  doses  at  5  mg/kg.  Etoxazole, 
labeled  in  both  the  t-butylphenyl  ring 
and  the  oxazole  ring  were  used  in  this 
study.  For  both  single  dose  groups,  most 
(94-97%)  of  the  administered  radiolabel 
was  excreted  in  the  urine  and  feces 
within  seven  days  after  dosing.  Most  of 
this  excretion  occurred  in  the  first  48 
hours  after  dosing.  Maximum  plasma 
concentrations  occurred  2-4  hours  after 
dosing,  with  half-lives  ranging  from  53- 
89  hours  at  the  low  dose  and  7-44  hours 
at  the  high  dose.  Plasma  levels  were 
significantly  lower  in  females. 
Concentrations  of  radioactivity  were 
significantly  higher  in  the  tissues  of 
male  rats  compared  to  females.  The 
highest  concentrations  occurred  at  3 
hours  after  dosing  and  were  greatest  in 
the  gastrointestinal  tract  and  tissues 
such  as  liver  and  kidneys,  which  are 
responsible  for  metabolism  and 
excretion.  By  168  hours,  the 
concentration  in  most  tissues  was  below 
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reproductive  effects  is  available  for 
etoxazole.  EPA  has  not  had  the 
opportunity  to  review  all  of  the  toxicity 
studies  on  etoxazole  and  has  not 
established  toxic  endpoints.  Thus,  in 
these  risk  assessments  Valent  proposes 
as  the  chronic  oral  toxic  endpoint  the 
NOAEL  for  males  from  the  rat  chronic/ 
oncogenicity  feeding  study,  4  mg/kg/ 
day.  To  assess  the  chronic  risk  to  the 
U.S.  population  from  exposure  to 
etoxazole,  the  daily  chronic  exposures 
were  compared  against  an  estimated 
chronic  population  adjusted  dose 
(cPAD)  of  0.04  mg/kg  bwt/day.  This 
endpoint  is  derived  from  the  NOAEL 
from  the  2-year  chronic  rat  study  by 
applying  an  uncertainty  factor  of  100  to 
account  for  intraspecies  and 
interspecies  variations.  There  is  no 
evidence  that  any  additional  safety 
factors  are  needed  to  further  protect 
vulnerable  subpopulations.  The 
proposed  acute  oral  toxic  endpoint  is 
the  NOAEL  from  the  rabbit  oral 
developmental  toxicity  study,  200  mg/ 
kg/ day.  To  assess  the  acute  risk  to  the 
U.S.  population  from  exposure  to 
etoxazole,  acute  exposures  were 
compared  against  an  estimated  acute 
population  adjusted  dose  (a? AD)  of  2 
mg/kg  bwt/day.  This  endpoint  is 
derived  from  the  NOAEL  from  the  rabbit 
oral  developmental  toxicity  study  by 
applying  an  uncertainty  factor  of  100  to 
account  for  intraspecies  and 
interspecies  variations.  Based  on 
dietary,  drinking  water,  and  non- 
occupational exposure  assessments, 
there  is  reasonable  certainty  of  no  harm 
to  the  U.S.  population,  any  population 
subgroup,  or  infants  and  children  from 
short-term  or  chronic  exposure  to 
etoxazole. 

i.  Food.  Dietary  exposure  was 
estimated  using  DEEM^^^ ,  proposed 
tolerances,  and  assuming  100%  crop 
treated.  Results  of  the  acute  analysis 
demonstrate  that  estimated  exposure  is 
0.5%  or  less  of  the  estimated  cJ'AD  (at 
the  QS""  percentile)  for  all  population 
groups  examined.  Acute  dietary 
exposure  for  the  overall  U.S.  population 
was  estimated  to  be  0.002572  mg/kg 
bwt/day  at  the  95'*'  percentile  of 
exposure  (0.13%  of  the  a? AD).  Chronic 
dietary  exposure  was  estimated  for  the 
overall  U.S.  population  and  25 
population  sub  groups.  Daily  exposiue 
for  the  overall  U.S.  population  was 
estimated  to  be  0.000574  mg/kg  bwt/ 
day.  representing  1.4%  of  the  estimated 
cPAD.  Daily  exposure  for  the  most 
highly  exposed  population  subgroup, 
children  1-6  years  of  age,  was  estimated 
to  be  0.002293  mg/kg  bwt/day,  or  5.7% 
of  the  estimated  cPAD. 

ii.  Drinking  water.  Since  etoxazole  is 
applied  outdoors  to  growing  agricultural 


crops,  the  potential  exists  for  the  parent 
or  its  metabolites  to  reach  ground  or 
surface  water  that  may  be  used  for 
cfrinking  water.  But,  because  of  the 
physical  properties  of  etoxazole,  it  is 
unlikely  that  etoxazole  or  its  metabolites 
can  leach  to  potable  groundwater. 
Although,  relatively  stable  to 
hydrolysis,  etoxazole  undergoes  fairly 
rapid  photolysis,  degrades  fairly  readily 
in  soil  and  is  immobile  in  all  soil  types 
exeimined.  To  quantify  potential 
exposure  from  drinking  water,  FIRST 
and  SCI-GROW  models  were  used  to 
estimate  surface  and  groundwater 
residues.  Estimated  Surface  water 
residues  were  much  higher  than 
estimated  groundwater  residues  and 
therefore  the  surface  residues  were  used 
as  the  drinking  water  environmental 
concentration  (DWEC).  The  peak  (acute) 
concentration  predicted  in  the 
simulated  pond  water  was  estimated  to 
be  2.47  ppb  and  the  annual  average 
(chronic)  concentration  predicted  in  the 
simulated  pond  water  was  estimated  to 
be  1.93  ppb.  To  assess  the  contribution 
to  the  dietary  risk  from  exposure  to 
drinking  water  containing  residues  of 
etoxazole,  these  DWEC's  are  compared 
to  (frinking  water  levels  of  comparison 
(DWLOC's),  the  maximum  cfrinking 
water  concentration  allowed  before 
combined  water,  dietary,  and  other 
exposures  will  exceed  the  population 
adjusted  doses.  If  the  DWLOC  is  greater 
than  the  DWEC,  then  overall  exposure 
will  not  exceed  the  population  adjusted 
doses  and  combineci  exposure  from 
water  and  food  is  considered  to  be 
acceptable.  Acute  DWLOC's  for 
etoxazole  range  from  19,900  to  69,910 
ppb  and  chronic  DWLOC's  range  from 
377  tol380  ppb  for  all  U.S.  population 
subgroups  examined.  Since  these 
DWLOC's  exceed  the  modeled  acute  and 
chronic  DWEC  surface  water  residues  by 
a  wide  margin,  Valent  concludes  that 
exposure  to  potential  residues  in 
drinking  water  is  negligible  and  that 
aggregate  (food  and  water)  exposure  to 
etoxazole  residues  will  be  acceptable. 

2.  Non-dietary  exposure.  Etoxazole  is 
proposed  only  for  agricultural  uses  and 
no  homeowner  or  turf  uses.  Thus,  no 
non-dietary  risk  assessment  is  needed. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that 
the  Agency  must  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
Available  information  in  this  context 
include  not  only  toxicity,  chemistry,    ^ 
and  exposure  data,  but  also  scientific 
policies  and  methodologies  for 
understanding  common  mechanisms  of 
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toxicity  and  conducting  cumulative  risk 
assessments.  For  most  pesticides, 
although,  the  Agency  has  some 
information  in  its  files  that  may  turn  out 
to  be  helpful  in  eventually  determining 
whether  a  pesticide  shares  a  common 
mechanism  of  toxicity  with  any  other 
substances,  EPA  does  not  at  this  time 
have  the  methodologies  to  resolve  the 
complex  scientific  issues  concerning 
common  mechanism  of  toxicity  in  a 
meaningful  way. 

In  consideration  of  potential 
ciunulative  effects  of  etoxazole  and 
other  substances  that  may  have  a 
common  mechanism  of  toxicity,  there 
are  currently  no  available  data  or  other 
reliable  information  indicating  that  any 
toxic  effects  produced  by  etoxazole 
would  be  cumulative  with  those  of  other 
chemical  compounds.  Thus,  only  the 
potential  risks  of  etoxazole  have  been 
considered  in  this  assessment  of 
aggregate  exposure  and  effec:ts. 

Valent  will  submit  information  for 
EPA  to  consider  concerning  potential 
cumulative  effects  of  etoxazole 
consistent  with  the  schedule  established 
by  EPA  at  62  Federal  Register  42020 
(Aug.  4,  1997)  and  other  subsequent 
EPA  publications  pursuant  to  the  Food 
Quality  Protection  Act. 

E.  Safety  Determination 

1.  U.S.  population. — i.  Acute  risk.  The 
potential  acute  exposure  from  food  to 
the  U.S.  population  and  various  non- 
child/infant  population  subgroups  are 
estimated  to  be  0.06  to  0.13  %  of  the 
proposed  aPAD.  Exposure  to  potential 
acute  residues  in  cfrinking  water  is 
expected  to  be  negligible,  as  acute 
DWLOC's  are  substantially  higher  than 
modeled  acute  DWEC's.  Based  on  this 
assessment,  Valent  concludes  that  there 
is  a  reasonable  certainty  that  no  harm  to 
the  U.S.  population  or  any  population 
subgroup  will  result  from  acute 
exposure  to  etoxazole. 

ii.  Chronic  risk.  The  potential  chronic 
exposure  from  food  to  the  U.S. 
population  and  various  non-child/infant 
population  subgroups  are  estimated  to 
be  0.7%  to  1.9%  of  the  proposed  cPAD. 
Chronic  exposure  to  potential  residues 
in  cfrinking  water  is  also  expected  to  be 
negligible,  as  chronic  DWLOC's  are 
substantially  higher  than  modeled 
chronic  DWEC's.  Based  on  this 
assessment,  Valent  concludes  that  there 
is  a  reasonable  certainty  that  no  harm  to 
the  U.S.  population  or  any  population 
subgroup  will  result  from  chronic 
exposure  to  etoxazole. 

2.  Infants  and  children. — i.  Safety 
Factor  for  Infants  and  Children.  In 
assessing  the  potential  for  additional 
sensitivity  of  infants  and  chilcfren  to 
residues  of  etoxazole,  FFDCA  section 


408  provides  that  EPA  shall  apply  an 
additional  margin  of  safety,  up  to  ten- 
fold, for  added  protection  for  infants 
and  chilcfren  in  the  case  of  threshold 
effects  unless  EPA  determines  that  a 
different  margin  of  safety  will  be  safe  for 
infants  and  children.  The  toxicological 
data  base  for  evaluating  prenatal  and 
postnatal  toxicity  for  etoxazole  is 
complete  with  respect  to  current  data 
requirements.  There  are  no  special 
prenatal  or  postnatal  toxicity  concerns 
for  infants  and  children,  based  on  the 
results  of  the  rat  and  rabbit  < 
developmental  toxicity  studies  or  the  2- 
generation  reproductive  toxicity  study 
in  rats.  Valent  has  concluded  that 
reliable  data  support  use  of  the  standard 
100-fold  uncertainty  factor  and  that  an 
additional  uncertainty  factor  is  not 
needed  for  etoxazole  to  be  further 
protective  of  infants  and  children. 

ii.  Acute  risk.  The  potential  acute 
exposure  from  food  to  infants  and 
children  are  estimated  to  be  0.16  to  0.50 
%  of  the  proposed  aPAD.  Exposure  to 
potential  acute  residues  in  cfrinking 
water  is  expected  to  be  negligible,  as 
acute  DWLOC's  are  substantially  higher 
than  modeled  acute  DWEC's.  Based  on 
this  assessment,  Valent  concludes  that 
there  is  a  reasonable  certainty  that  no 
harm  to  infants  and  children  will  result 
from  acute  exposure  to  etoxazole. 

iii.  Chronic  risk.  The  potential  chronic 
exposure  from  food  to  infants  and 
children  are  estimated  to  be  2.1  to  5.7% 
of  the  proposed  cPAD.  Chronic 
exposure  to  potential  residues  in 
cfrinking  water  is  expected  to  be 
negligible,  as  chronic  DWLOC's  are 
substantially  higher  than  modeled 
DWEC's.  Based  on  this  assessment, 
Valent  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  to 
infants  and  children  will  result  from 
chronic  exposiu-e  to  etoxazole. 

3.  Safety  determination  summary. 
Aggregate  acute  or  chronic  dietary 
exposure  to  various  sub-populations  of 
children  and  adults  demonstrate 
acceptable  risk.  Acute  and  chronic 
dietary  exposures  to  etoxazole  occupy 
considerably  less  than  100%  of  the 
appropriate  PAD.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  acute  and  chronic  PAD's  because 
these  represent  levels  at  or  below  which 
daily  aggregate  dietary  exposure  over  a 
lifetime  will  not  pose  appreciable  risks 
to  human  health.  Chronic  and  acute 
dietary  risk  to  children  from  etoxazole 
should  not  be  of  concern.  Further, 
etoxazole  has  only  agricultural  uses  and 
no  other  uses,  such  as  indoor  pest 
control,  homeowner  or  turf,  that  could 
lead  to  unique,  enhanced  exposures  to 
vulnerable  sub-groups  of  the 
population.  Valent  concludes  that  there 


is  a  reasonable  certainty  that  no  harm 
will  result  to  the  U.S.  population  or  to 
any  sub-group  of  the  U.S.  population, 
including  infants  and  chilcfren,  iroxa 
aggregate  chronic  or  aggregate  acute 
exposures  to  etoxazole  residues 
resulting  from  proposed  uses. 

F.  International  Tolerances 

Etoxazole  has  not  been  evaluated  by 
the  JMPR  and  there  eu-e  no  Codex 
Maximum  Residue  Limits  (MRL)  for 
etoxazole.  MRL  values  have  been 
established  to  allow  the  following  uses 
of  etoxazole  in  the  following  countries: 
Turkey.  Israel.  South  Africa.  Japan, 
France,  Taiwan,  and  Korea.  The  use 
pattern  and  MRL's  are  similar  to  those 
proposed  for  the  U.S. 

|FR  Doc.  03-20642  Filed  8-12-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7543-a] 

Proposed  CERCLA  Section  122(h) 
Administrative  Agreement  for 
Recovery  of  Response  Costs  for  the 
Amenia  Town  Landfill  Superfund  Site, 
Town  of  Amenia,  Dutchess  County,  NY 

AGENCY:  Envfronmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Acrt  of 
1980,  as  amended  ("CERCLA"),  42 
U.S.C.  9622(i).  notice  is  hereby  given  by 
the  U.S.  Environmental  Protection 
Agency  ("EPA").  Region  II,  of  a 
proposed  administrative  agreement 
pursuant  to  Section  122(h)  of  CERCLA, 
42  U.S.C.  9622(h),  for  recovery-  of 
response  costs  concerning  the  Amenia 
Town  Landfill  Superfund  Site  ("Site") 
located  in  the  Town  of  Amenia, 
Dutchess  County,  New  York.  The 
settlement  requires  the  settling  parties. 
Town  of  Amenia,  New  York;  Ashland, 
Inc.;  BP  America  Inc.;  Curtiss-Wright 
Corporation;  International  Business 
Machines  Corporation;  Alastair  B. 
Martin;  Estate  of  Edith  Martin;  Metal 
Improvement  Company,  Inc.;  Town  of 
Sharon,  Corinecticut;  Syngenta  Crop 
Protection,  Inc.;  TBG  Services,  Inc.; 
Unisys  Corporation;  and  Weyerhaeuser 
Company  to  pay  $361,873.17  in 
reimbursement  of  EPA's  response  costs 
at  the  Site.  The  settlement  includes  a 
covenant  not  to  sue  the  settling  parties 
pursuant  to  Section  107(a)  of  CERCLA, 
42  U.S.C.  9607(a),  in  exchange  for  thefr 
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pibl 


the 


respol  ise 


thirty  (30)  days  following 
ication  of  this  notice, 
written  comments 
settlement.  E?*A  will 
:omments  received  and 
3r  withdraw  its  consent  to 
t  if  comments  received 
or  considerations  that 

proposed  settlement  is 
improper  or  inadequate, 
to  any  comments 
be  available  for  public 
EPA  Region  II.  290 

York,  New  York  10007- 


New 


payments. 

the  date  of 

EPA  will  receive 

relating  to 

consider  all 

may  modify 

the  settleme: 

disclose  fact ; 

indicate  that  the 

inappropriate 

EPA's 

received  wil 

inspection  a 

Broadwav 

1866. 

DATES:  Comi  lents  must  be  submitted  on 

or  before  Sej  tember  12,  2003. 

ADDRESSES: '  'he  proposed  settlement  is 

available  for  public  inspection  at  EPA 

Region  II  off  ces  at  29tf  Broadway.  New 

York.  New  York  10007-1866.  Conmients 

should  refen  nee  the  Amenia  Town 

Landfill  Superfund  Site  located  in  the 

Town  of  Am  jnia,  Dutchess  County, 

New  York.  Ii  dcx  No.  CERCLA-02- 

2003-2029.  ■  'o  request  a  copy  of  the 

proposed  set  tlement  agreement,  please 

contact  the  i  idividual  identified  below. 

INFORMATION  CONTACT: 

anahan.  Assistant  Regional 

York/ Caribbean 

Branch.  Office  of  Regional 

Environmental  Protection 

Floor.  290  Broadway.  New 
Mork  10007-1866. 

12-637-3171. 


Ne'v 


FOR  FURTHER 

George  A.  SI 
Counsel. 
Superfund 
Counsel,  U.5 
Agency.  17tl 
York.  New 
Telephone: 

Dated:  lulv 


1.  2003. 
,  Director, 

Remedial  Response  Division, 
nlental  Protection  Agency. 


m  i 


George  Pavlbi 

Emergency  a 

U.S.  Environ 

Region  2 

(FR  Doc.  03-2b639  Filed  8-12-03:  8:4.5  am] 

BHJJNO  CODE  6!  50-50-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY      I 

[FRL-7543-4I 

Notice  of  Approval  of  Submission  to 
Prohibit  Mixing  Zones  for 
Bioaccumulative  Chemicals  of 
Concern  Pursuant  to  Section  118  of 
the  Clean  Water  Act  and  the  Water 
Quality  Guiijance  for  the  Great  Lakes 
System  for  1  ie  State  of  New  York 

AGENCY:  Env  ironmental  Protection 
Agency  (EPA). 
ACTION:  Noti  :e. 


SUMMARY:  Notice  is  hereby  given  of 
approval  of  I  he  submission  by  the  State 
of  New  York  to  prohibit  mixing  zones 
for  bioaccun  lulative  chemicals  of 
concern  (BC  "s)  in  the  Great  Lakes 
System  purs  jant  to  section  118(c)  of  the 
Clean  Water  Act  and  the  Water  Quality 


"V 


Guidance  for  the  Great  Lakes  System,  as 
amended. 

DATES:  EPA's  approval  is  effective  on 
August  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Jackson,  U.S.  EPA.  Region  2,  290 
Broadway.  New  York,  NY,  or  telephone 
him  at  (212)  637-3807.  Copies  of 
materials  considered  by  EPA  in  its 
decision  are  available  for  review  by 
appointment  at  U.S.  EPA  Region  2,  290 
Broadway.  New  York,  NY. 
Appointments  may  be  made  by  calling 
Mr.  Jackson. 

SUPPLEMENTARY  INFORMATION:  On  March 
23,  1995,  EPA  published  the  Final 
Water  Quality  Guidance  for  the  Great 
Lakes  System  (Guidance).  See  60  FR 
15366.  The  1995  Guidance  established 
minimum  water  quality  standards, 
antidegradation  policies,  and 
implementation  procedures  for  the 
waters  of  the  Great  Lakes  System  in  the 
States  of  Illinois,  Indiana,  Michigan, 
Minnesota,  New  York,  Ohio. 
Pennsylvania  and  Wisconsin. 
Specifically,  the  1995  Guidance 
specified  numeric  criteria  for  selected 
pollutants  to  protect  aquatic  life, 
wildlife  and  human  health  within  the 
Great  Lakes  System  and  provided 
methodologies  to  derive  numeric 
criteria  for  additional  pollutants 
discharged  to  these  waters.  The  1995 
Guidance  also  contained  minimum 
implementation  procedures  and  an 
antidegradation  policy. 

The  1995  Guidance,  which  was 
codified  at  40  CFR  part  132.  required 
the  Great  Lakes  States  to  adopt  and 
submit  to  EPA  for  approval  water 
quality  criteria,  methodologies,  policies 
and  procedures  that  are  consistent  with 
the  Guidance.  40  CFR  132.4  &  132.5. 
EPA  is  required  to  approve  of  the  State's 
submission  within  90  days  or  notify  the 
State  that  EPA  has  determined  that  all 
or  part  of  the  submission  is  inconsistent 
with  the  Clean  Water  Act  (CWA)  or  the 
Guidance  and  identify  any  necessary 
changes  to  obtain  EPA  approval.  If  the 
State  fails  to  make  the  necessary' 
changes  within  90  days  after  the 
notification.  EPA  must  publish  a  notice 
in  the  Federal  Register  identifying  the 
approved  and  disapproved  elements  of 
the  submission  and  a  final  rule 
identifying  the  provisions  of  part  132 
that  shall  apply  for  discharges  within 
the  State. 

Soon  after  being  published,  the 
Guidance  was  challenged  in  the  U.S. 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  On  June  6. 1997.  the 
Court  issued  a  decision  upholding 
virtually  all  of  the  provisions  contained 
in  the  1995  Guidance  (American  Iron 
and  Steel  Institute,  et  al.  v.  EPA,  115 


F.3d  979  (D.C.  Cir.  1997));  however,  the 
Court  vacated  the  provisions  of  the 
Guidance  that  would  have  eliminated 
mixing  zones  for  BCCs  (115  F.3d  at  985). 
The  Court  held  that  EPA  had  "failed  to 
address  whether  the  measure  is  cost-  " 
justified,"  and  remanded  the  provision 
to  EPA  for  an  opportunity  to  address 
this  issue  (115  F.3d  at  997).  In  response 
to  the  Court's  remand.  EPA  reexamined 
the  factual  record,  including  its  cost 
analyses,  and  published  the  Proposal  to 
Amend  the  Final  Water  Quality 
Guidance  for  the  Great  Lakes  System  to 
Prohibit  Mixing  Zones  for 
Bioaccumulative  Chemicals  of  Concern 
in  the  Federal  Register  on  October  4, 
1999  (64  FR  53632).  EPA  received 
numerous  comments,  data,  and 
information  from  commentefs  in 
response  to  the  proposal. 

After  reviewing  and  analyzing  the 
information  in  the  rulemaking  record, 
including  those  comments,  on 
November  13,  2000.  EPA  published  the 
final  rule  amending  the  Final  Water 
Quality  Guidance  for  the  Great  Lakes 
System  to  Prohibit  Mixing  Zones  for 
Bioaccumulative  Chemicals  of  Concern, 
to  be  codified  in  Appendix  F,  Procedure 
3.C  of  40  CFR  part  132.  As  amended,  the 
Guidance  requires  that  States  adopt 
mixing  zone  provisions  that  prohibit 
mixing  zones  for  new  discharges  of 
BCCs  effective  immediately  upon 
adoption  of  the  provision  by  the  State, 
and  to  prohibit  mixing  zones  for 
existing  discharges  of  BCCs  after 
November  15,  2010,  except  where  a 
mixing  zone  is  determined  by  the  State 
to  be  necessary  to  support  water 
conservation  measures  and  overall  load 
reductions  of  BCCs  or  where  a  mixing 
zone  is  determined  by  the  State  to  be 
necessary  for  technical  or  economic 
reasons.  Under  the  amended  Guidance, 
States  were  given  two  years  to  adopt 
and  submit  revised  water  quality 
standards  conforming  with  the  amended 
Guidance. 

New  York's  regulations  banning  for 
mixing  zones  for  BCCs  are  found  at 
6NYCRR  Part  750  State  Pollutant 
Discharge  Elimination  System  (SPDES) 
Permits,  Subparts  750-1. ll(a)(5)(i)  and 
750-1. ll(a)(5)(ii),  "Application  of 
standards,  limitations  and  other 
requirements."  They  were  adopted  on 
February  11,  2003,  and  the  revisions 
were  filed  with  the  New  York  State 
Department  of  State  on  April  11,  2003, 
and  became  effective  on  May  11,  2003. 
In  accordance  with  Section  303(c)(2)(A) 
of  the  Clean  Water  Act  (CWA)  and  40 
CFR  131.20(c),  the  New  York  State 
Department  of  Environmental 
Conservation  (NYSDEC)  forwarded  the 
amended  regulation  to  the  U.S. 
Environmental  Protection  Agency  (EPA) 
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on  June  6,  2003,  and  we  received  it  on 
June  6,  2003. 

EPA  has  conducted  its  review  of  New 
York's  submission  to  prohibit  mixing 
zones  for  BCCs  in  the  Great  Lakes 
System  in  accordance  with  the 
requirements  of  Section  118(c)(2)  of  the 
CWA  and  40  CFR  part  132.  Section  118 
requires  that  States  adopt  policies, 
standards  and  procedures  that  are 
"consistent  with"  the  Guidance.  EPA 
has  interpreted  the  statutory  term 
"consistent  with"  to  mean  "as 
protective  as"  the  corresponding 
requirements  of  the  Guidance.  Thus,  the 
Guidance  gives  States  the  flexibility  to 
adopt  requirements  that  are  not  the 
same  as  the  Guidance,  provided  that  the 
State's  provisions  afford  at  least  as 
stringent  a  level  of  enviroimiental 
protection  as  that  provided  by  the 
corresponding  provision  of  the 
Guidance.  In  making  its  evaluation,  EPA 
has  considered  the  language  of  the 
State's  standards,  policies  and 
procedures,  as  well  as  any  additional 
information  provided  by  New  York 
clarifying  how  it  interprets  or  will 
implement  its  provisions. 

In  this  proceeding,  EPA  has  reviewed 
New  York's  submission  to  determine  its 
consistency  only  with  respect  to 
Appendix  F,  Procedure  3.C  of  40  CFR 
part  132.  EPA  has  not  reopened  part  132 
in  any  respect,  and  today's  action  does 
not  affect,  alter  or  amend  in  any  way  the 
substantive  provisions  of  part  132.  To 
the  extent  any  members  of  the  public 
commented  during  this  proceeding  that 
any  provision  of  part  132  is  unjustified 
as  a  matter  of  law,  science  or  policy, 
those  comments  are  outside  the  scope  of 
this  proceeding. 

With  regard  to  the  element  of  the 
State's  regulation  submitted  for  EPA 
approval,  EPA  is  approving  this 
provision  as  a  revision  to  the  State's 
water  quality  standards  under  Section 
303  of  the  CWA.  EPA  is. also  approving 
this  submission  under  Section  118  of 
the  CWA.  EPA's  approval  is  based  on 
the  fact  that  the  State  regulations  require 
that  the  provisions  of  each  issued 
SPDES  permit  ensure  compliance  with 
the  requirements  of  40  CFR  part  132. 
The  State's  submission  satisfies  the 
requirements  of  part  132  by  directly 
incorporating  these  requirements  into 
the  State  regulations  by  reference.  While 
New  York  does  not  explicitly  require  . 
wasteload  allocations  (WLAs)  in  total 
maximum  daily  loads  (TMDLs)  to  be 
consistent  with  part  132,  the  State  does 
require  that  all  water  quality-based 
effluent  limitations  (WQBELs)  must 
comply  with  the  BCC  mixing  zone  ban 
by  operation  of  the  new  SPDES 
regulation  at  750-1. ll(a)(5)(i), 
regardless  of  what  the  TMDL  says.  This 


is  sufficient  for  EPA  approval  because, 
under  EPA's  regulations  at  40  CFR 
.122.44(d)(l)(vii),  WQBELs  must  always 
be  based  on  whichever  is  more 
stringent  (A)  limitations  that  are 
derived  from  and  comply  with  water 
quality  standards  (in  this  case,  the  BCC 
mixing  zone  ban);  or  (B)  limitations  that 
are  consistent  with  the  requirements 
and  assumptions  of  an  approved  TMDL. 
By  requiring  limitations  "necessary  to 
meet  water  quality  standards,  guidance 
values,  effluent  limitations  or  schedides 
of  compliance  established  pursuant  to 
any  state  law  or  regulation  consistent 
with  Section  510  of  the  Act,  or  the 
requirements  of  40  CFR  part  132  [see 
section  750-1.24  of  this  part),"  the  state 
ensures  that  water  quality-based  effluent 
limitations  will  comply  with  the  BCC 
mixing  zone  ban.  In  addition,  EPA 
expects  that  TMDLs  for  BCCs  will  be 
consistent  with  the  BCC  mixing  zone 
ban  because  this  requirement  is  part  of 
the  state's  water  quaity  standards,  and 
all  TMDLs  must  be  calculated  at  levels 
necessary  to  implement  the  applicable 
water  quality  standards.  EPA  is  taking 
no  action  at  this  time  with  respect  to 
other  revisions  that  New  York  may  have 
made  to  its  NPDES  program  or  water 
quality  standards  in  areas  not  addressed 
by  the  Guidance  or  applicable  outside  of 
the  Great  Lakes  System. 

William  Muszynski, 

Acting  Regional  Administrator.  Region  2. 
[FR  Doc.  03-20,527  Filed  8-12-03;  8^45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0063;  FRL-7542-9] 

Interim  Statement  and  Guidance  on 
Application  of  Pesticides  to  Waters  of 
the  United  States  in  Compliance  with 
FIFRA 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  and  request  for  comment. 

summary:  In  a  July  11,  2003, 
memorandum,  the  Environmental 
Protection  Agency  (EPA)  issued,  as  an 
Interim  Statement  ai  d  Guidance,  an 
interpretation  of  the  Clean  Water  Act 
(CWA)  to  resolve  jurisdictional  issues 
pertaining  to  pesticides  regulated  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA)  that  are 
applied  to  waters  of  the  United  States. 
The  interpretation  addresses  two  sets  of 
circumstances  for  which  EPA  believes 
that  the  application  of  a  pesticide  to 
waters  of  the  United  States  consistent 
with  all  relevant  requirements  of  FIFRA 


does  not  constitute  the  discharge  of  a 
pollutant  that  requires  a  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permit  under  the  Clean  Water 
Act:  the  application  of  pesticides 
directly  to  waters  of  the  United  States  in 
order  to  control  pests  (for  example 
mosquito  larvae  or  aquatic  weeds  that 
are  present  in  the  water)  and  the 
application  of  pesticides  to  control  pests 
that  are  present  over  waters  of  the 
United  States  that  results  in  a  portion  of 
the  pesticide  being  deposited  to  waters 
of  the  United  States  (for  example  when 
insecticides  are  aerially  applied  to  a 
forest  canopy  where  waters  of  the 
United  States  may  be  present  below  the 
canopy  or  when  insecticides  are  applied 
for  control  of  adult  mosquitoes).  EPA 
issued  this  statement  pursuant  to  its 
authority  under  Section  301  of  the  Clean 
Water  Act.  EPA  is  soliciting  and  will 
consider  comment  on  this  interim 
statement  and  guidance  before 
determining  a  final  Agency  position. 
DATES:  Comments  on  this  notice  must  be 
received  or  postmarked  on  or  before 
midnight  October  14,  2003. 
ADDRESSES:  Public  comments  regarding 
this  notice  may  be  submitted 
electronically,  by  mail,  or  through  hand 
delivery/courier.  Comments  may  be 
submitted  by  mail  to:  Water  Docket, 
Environmental  Protection  Agency.  Mail 
Code  4101T,  1200  Pennsylvania 
Avenue.  NW..  Washingto'n,  DC  20460, 
Attention  Docket  ID  No.  OW-2003- 
0063.  For  additional  information  on 
other  ways  to  submit  comments,  see 
SUPPLEMENTARY  INFORMATION,  How  May 
I  Submit  Comments? 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  technical  information  contact 
Louis  Eby,  Office  of  Wastewater 
Managecnent,  at  (202)  564^599.  or  Arty 
Williams.  Office  of  Pesticide  Programs, 
at  (703) 305-5239. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2003-0063. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center.  EPA  West, 
Room  B102,  1301  Constitution  Avenue, 
NW.,  Washington,  DC.  The  EPA  Docket 
Public  Reading  Room  is  open  from  8:30 
a.m.  to  4:30  p.m,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Public 
Reading  Room  is  (202)  566-1744,  and 
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for  the  telephone  number  for  the  Water 
Docket  is  (2p2)  566-2426. 

2.  Electrotiic  Access.  You  may  access 
this  Federal  Register  dociunent 
electronical  y  tbtjugh  the  EPA  Internet 
under  the  "  'ederal  Register"  listings  at 
http://www.  epa.gov/fedrgstr/. 

An  electn  inic  version  of  the  public 
docket  is  av  dlable  through  EPA's 
electronic  p  iblic  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  conunents, 
access  the  ii  dex  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  i  re  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  I  he  appropriate  docket 
identificatio  i  number. 

Certain  ty  )es  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  :laimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  i  he  ofHcial  public  docket, 
will  not  be  a  /ailable  for  public  viewing 
in  EPA's  ele<  tronic  public  docket.  EPA's 
policy  is  tha  copyrighted  material  will 
not  be  placet  in  EPA's  electronic  public 
docket  but  w  ill  be  available  only  in 
printed,  papi  ir  form  in  the  official  public 
docket.  Althi  lugh  not  all  docket 
materials  ma  y  be  available 
electronicall  ',  you  may  still  access  any 
of  the  public  y  available  docket 
materials  thr  )ugh  the  docket  facility 
identified  in  section  I.A.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  cdmments,  whether 
submitted  el<  ctronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  E  'As  electronic  public 
docket  as  EP,  ^  receives  them  and 
without  chan  ge,  unless  the  comment 
contains  cop;  xighted  material,  CBI.  or 
other  inform;  tion  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  c(  tmment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electro  lic  public  docket.  The 
entire  printet  comment,  including  the 
copyrighted  iiaterial,  will  be  available 
in  the  public  docket. 

Public  com  tnents  submitted  on 
computer  dis  is  that  are  mailed  or 
delivered  to  t  le  docket  will  be 
transferred  to  EPAs  electronic  public 
docket.  Publii :  comments  that  are 
mailed  or  del  vered  to  the  Docket  will 
be  sccuined  ai  d  placed  in  EPA's 
electronic  pu  )lic  docket.  Where 
practical,  ph)  sical  objects  will  be 
photographec ,  and  the  photograph  will 
be  placed  in  I  PA's  electronic  public 


docket  along  with  a  brief  description 
vmtten  by  the  docket  staff. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  nimiber  in  \he 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  conmient  as  prescribed 
below,  EPA  recommends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  (To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets.")  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OW-2003-0063.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  ow- 
docket@epa.gov,  Attention  Docket  ID 
No.  OW-2003-0063.  hi  contrast  to 


EPA's  electronic  public  docket,  EPA's  e- 
mail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  oi^cial 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

Hi.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  I.E. 2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  character^  and 
any  form  of  encryption. 

2.  By  Mail.  Please  submit  an  original 
and  three  copies  of  your  written 
comments  and  enclosures  to:  Water 
Docket,  Environmental  Protection 
Agency,  Mailcode:  4101T,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention  Docket  ID  No.  OW- 
2003-0063. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  EPA  Docket 
Center,  EPA  West,  Room  B 102,  1301 
Constitution  Avenue,  NW.,  Washington, 
DC,  20004,  Attention  Docket  ID  No. 
OW-2003-0063.  Such  deliveries  are 
only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  section  I.A.I. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conunents: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  yoiu 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identif}'  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 
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n.  Text  of  the  Memorandum 

The  text  of  the  Memorandum 
follows: 

MEMORANDUM 

SUBJECT:  Interim  Statement  and  Guidance 
on  Application  of  Pesticides  to  Waters  of 
the  United  States  in  Compliance  with 
FIFRA 
FROM:  G.  Tracy  Mehan,  III  (signed  and 
dated,  July  11,  2003)  Assistant 
Administrator  for  Water  (4101)  Stephen  L. 
Johnson  (signed  and  dated,  July  11,  2003) 
Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances  (7101) 
TO:  Regional  Administrators,  Regions  I-X 

The  Environmental  Protection  Agency 
(EPA)  is  issuing  this  interpretation  of  the 
Clean  Water  Act  (CWA)  to  address 
jurisdictional  issues  under  the  CWA 
pertaining  to  pesticides  regulated  under  the 
Federal  Insecticide,  Fungicide  and 
Rodenticide  Act  (FIFRA)  that  are  applied  to 
waters  of  the  United  States.  This 
Memorandum  is  issued,  in  part,  in  response 
to  a  statement  by  the  U.S.  Court  of  Appeals 
for  the  Second  Circuit  in  Altman  v.  Town  of 
Amherst  that  highlighted  the  need  for  EPA  to 
articulate  a  clear  interpretation  of  whether 
National  Pollutant  Discharge  Elimination 
System  (NPDES)  permits  under  section  402 
of  the  CWA  are  required  for  applications  of 
pesticides  that  comply  with  relevant 
requirements  of  FIFRA.  EPA  will  solicit 
comment  on  this  interim  statement  through 
the  Federal  Register  prior  to  determining  a 
final  agency  position.  Until  that  position  is 
made  final,  however,  the  application  of 
pesticides  in  compliance  with  relevant 
FIFRA  requirements  is  not  subject  to  NPDES 
permitting  requirements,  as  described  in  this 
statement. 

EPA  will  continue  to  review  the  variety  of 
circumstances  in  which  questions  have  been 
raised  about  whether  applications  of 
pesticides  to  waters  of  the  U.S.  are  regulated 
under  the  CWA.  As  EPA  determines  the 
appropriate  response  to  these  circumstances, 
we  will  develop  additional  guidance.  This 
memorandum  addresses  two  sets  of 
circumstances  for  which  EPA  believes  that 
the  application  of  a  pesticide  to  waters  of  the 
United  States  consistent  with  all  relevant 
requirements  of  FIFRA  does  not  constitute 
the  discharge  of  a  pollutant  that  requires  an 
NPDES  permit  under  the  Clean  Water  Act: 

(1)  The  application  of  pesticides  directly  to 
waters  of  the  United  States  in  order  to  control 
pests.  Examples  of  such  applications  include 
applications  to  control  mosquito  larvae  or 
aquatic  weeds  that  are  present  in  the  waters 
of  the  United  States. 

(2)  The  application  of  pesticides  to  control 
pests  that  are  present  over  waters  of  the 
United  States  that  results  in  a  portion  of  the 
pesticides  being  deposited  to  waters  of  the 
United  States;  for  example,  when  insecticides 
are  aerially  applied  to  a  forest  canopy  where 
waters  of  the  IJnited  States  may  be  present 
below  the  canopy  or  when  insecticides  are 
applied  over  water  for  control  of  adult 
mosquitos. 

It  is  the  Agency's  position  that  these  types 
of  applications  do  not  require  NPDES  permits 
under  the  Clean  Water  Act  if  the  pesticides 


are  applied  consistent  with  all  relevant 
requirements  of  FIFRA.  Applications  of 
pesticides  in  violation  of  the  relevant 
requirements  of  FIFRA  would  be  subject  to 
enforcement  under  any  and  all  appropriate 
statutes  including,  but  not  limited  to  FIFRA 
and  the  Clean  Water  Act.  This  interpretation 
also  does  not  preclude  or  nullify  any  existing 
authority  vested  with  States  or  Tribes  to 
impose  additional  requirements  on  the  use  of 
pesticides  to  address  water  quality  issues  to 
the  extent  authorized  by  federal,  state  or 
tribal  law. 

Background  and  Rationale 

In  this  interim  statement  and  guidance,  the 
Agency  construes  the  Clean  Water  Act  in  a 
manner  consistent  with  how  the  statute  has 
been  administered  for  more  than  30  years. 
EPA  does  not  issue  NPDES  permits  solely  for 
the  direct  application  of  a  pesticide  to  target 
a  pest  that  is  present  in  or  over  a  water  of 
the  United  States,  nor  has  it  ever  stated  in 
any  general  policy  or  guidance  that  an 
NPDES  permit  is  required  for  such 
applications. 

In  Headwaters,  Inc.  v.  Talent  Irrigation 
District,  the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  held  that  an  applicator  of 
herbicides  was  required  to  obtain  an  NPDES 
permit  luider  the  circumstances  before  the 
court.  243  F.3rd  526  (9th  Cir.  2001).'  The 
Talent  decision  caused  public  health 
authorities,  natural  resource  managers  and 
others  who  rely  on  pesticides  great  concern 
and  confusion  about  whether  they  have  a 
legal  obligation  to  obtain  an  NPDES  permit 
when  applying  a  pesticide  consistent  with 
FIFRA  and,  if  so,  the  potential  impact  such 
a  requirement  could  have  on  accomplishing 
their  own  mission  of  protecting  human 
health  and  the  environment.  Since  Talent, 
only  a  few  States  have  issued  NPDES  permits 
for  the  application  of  pesticides.  Most  state 
NPDES  "permit  authorities  have  opted  not  to 
require  applicators  of  pesticides  to  obtain  an 
NPDES  permit.  In  addition,  state  officials 
have  continued  to  apply  pesticides  for  public 
health  and  resource  management  purposes 
without  obtaining  an  NPDES  permit.  These 
varying  practices  reflect  the  substantial 
uncertainty  among  regulators,  the  regulated 
community  and  the  public  regarding  how  the 
Clean  Water  Act  applies  to  the  use  of 
pesticides. 

There  has  been  continued  litigation  and 
uncertainty  following  the  Talent  decision. 
One  such  case  is  Altman  v.  Town  of  Amherst 
(Altman),  which  was  brought  against  the 
Town  of  Amherst  for  not  having  obtained  an 
NPDES  permit  for  its  application  of 
pesticides  to  wetlands  as  part  of  a  mosquito 
control  program.  In  September  2002,  the 
Second  Circuit  remanded  the  Altman  case  for 
further  consideration  and  issued  a  Summary 
Order  that  stated,  "Until  the  EPA  articulates 
a  clear  interpretation  of  current  law  among 
other  things,  whether  properly  used 


pesticides  released  into  or  over  waters  of  the 
United  States  can  trigger  the  requirement  for 
an  NPDES  permit  (or  a  state-issued  permit  in 
the  case  before  the  court)  the  question  of 
whether  properly  used  pesticides  can  become 
pollutants  that  violate  the  Clean  Water  Act 
will  remain  open."  46  Fed.  Appx.  62,  67  (2d 
Cir.  2002). 

This  Memorandum  provides  EPA's 
interpretation  of  how  the  CWA  currently 
applies  to  the  two  specific  circumstances 
listed  above.  Under  those  circumstances. 
EPA  has  concluded  that  the  CWA  does  not 
require  NPDES  permits  for  a  pesticide 
applied  consistent  with  all  relevant 
requirements  of  FIFRA.  This  interpretation  is 
consistent  with  the  circumstances  before  the 
Ninth  Circuit  in  Talent  and  with  the  brief 
filed  by  the  United  States  in  the  Altman 
case.^ 

Many  of  the  pesticide  applications  covered 
by  this  memorandum  are  applied  either  to 
address  public  health  concerns  such  as 
controlling  mosquitos  or  to  address  natural 
resource  needs  such  as  controlling  non- 
native  species  or  plant  matter  growth  that 
upsets  a  sustainable  ecosystem.  Under 
FIFRA.  EPA  is  charged  to  consider  the  effects 
of  pesticides  on  the  environment  by 
determining,  among  other  things,  whether  a 
pesticide  "will  perform  its  intended  function 
without  unreasonable  adverse  effects  on  the 
environment,"  and  whether  "when  used  in 
accordance  with  widespread  and  commonly 
recognized  practice  (the  pesticide]  will  not 
generally  cause  unreasonable  adverse  effects 
on  the  environment."  FIFRA  section  3(c)(5). 

The  application  of  a  pesticide  to  waters  of 
the  U.S.  would  require  an  NPDES  permit 
only  if  it  constitutes  the  "discharge  of  a 
pollutant"  within  the  meaning  of  the  Clean 
Water  Act.^  The  term  "pollutant"  is  defined 
in  section  502(6)  of  the  CWA  as  follows: 

The  term  "pollutant"  means  dredged  spoil, 
solid  waste,  incinerator  residue,  sewage, 
garbage,  sewage  sludge,  munitions,  chemical 
wastes,  biological  materials,  radioactive 
materials,  heat,  wrecked  or  discarded 
equipment,  rock,  sand,  cellar  dirt  and 
industrial,  municipal,  and  agricultural  waste 
discharged  into  water. 

EPA  has  evaluated  whether  pesticides 
applied  consistent  with  FIFRA  fall  within 
any  of  the  terms  in  section  506(2),  in 
particular  whether  they  are  "chemical 
wastes"  or  "biological  materials."  EPA  has 
concluded  that  thev  do  not  fall  within  either 


'  In  an  amicus  brief  filed  by  ttie  United  States  in 
the  Talent  case.  EPA  stated  that  compliance  with 
FIFRA  does  not  necessarily  mean  compliance  with 
the  Clean  Water  Act.  However,  the  government's 
Talent  brief  did  not  address  the  question  of  how 
pesticide  application  is  regulated  under  the  Clean 
Water  Act  or  the  circumstances  in  which  pesticides 
are  "pollutants"  under  the  CWA. 


2  While  the  court's  analysis  in  Talent  did  not  turn 
on  whether  the  pesticide  application  at  issue  was 
consistent  with  the  requirements  of  FIFRA,  the 
factual  situation  described  in  the  court's  opinion 
constitutes  a  violation  of  the  applicable  FIFRA  \ahe.\ 
because  the  pesticide  applicator  failed  to  contain 
the  herbicide-laden  water  for  the  requisite  number 
of  days.  In  its  amicus  brief  in  the  Altman  case.  EPA 
described  factors  relevant  to  the  determination 
whether  a  pesticide  may  he  subject  to  the  CWA,  and 
those  factors  are  consistent  with  the  analysis  and 
interpretation  of  the  Act  descritjed  below. 

^This  Memorandum  addresses  circumstances 
when  a  pesticide  is  not  a  "pollutant "  that  would  be 
subject  to  NPDES  permit  requirements  when 
discharged  into  a  water  of  the  United  States.  It  does 
not  address  the  tlu«shold  question  of  whether  these 
or  other  types  of  pesticide  applications  constitute 
"point  source"  discharges  to  waters  of  the  United 
States. 
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term.  First,  El  'A  does  not  believe  that 
pesticides  ap  )lied  consistent  with  FIFRA  are 
"chemical  ws  stes."  The  term  "waste" 
ordinarily  means  that  which  is  "eliminated 
or  discarded  i  is  no  longer  useful  or  required 
after  the  com  (ielion  of  a  process."  The  New 
Oxford  Amer  can  Dictionary  1905  (Elizabeth 
J.  Jewell  &  Fn  nk  Abate  eds.,  2001);  see  also 
The  Americai  i  Heritage  Dictionary  of  the 
English  Langi  age  1942  (Joseph  P.  Pickett  ed., 
4th  ed.  2000]  defining  waste  as  "(aln 
unusable  or  u  iwanted  substance  or  material, 
such  as  a  was  e  product").  Pesticides  applied 
consistent  wil  h  FIFRA  are  not  such  wastes; 
on  the  contrai  y,  they  are  EPA-evaluated 
products  desi;  ;ned.  purchased  and  applied  to 
perform  their  ntended  purpose  of  controlling 
target  organisi  ns  in  the  environment.* 
Therefore,  EP,  ^  concludes  that  "chemical 
wastes"  do  no  t  include  pesticides  applied 
consistent  wit  i  FIFRA. 

EPA  also  in  erprets  the  term  "biological 
materials"  nol  to  include  pesticides  applied 
consistent  wit  i  FIFRA.  We  think  it  unlikely 
that  Congress  ntepded  EPA  and  the  States  to 
issue  permits  or  the  discharge  into  water  of 
any  and  all  mi  terial  with  biological  content. ^ 
With  specific  i  egard  to  biological  pesticides, 
moreover,  we  hink  it  far  more  likely  that 
Congress  inter  ded  not  to  include  biological 
pesticides  wit  lin  the  definition  of 
"pollutant."  T  lis  interpretation  is  supported 
by  multiple  fa(  tors. 

EPA's  interf  retation  of  "biological 
materials"  as  r  ot  including  biological 
pesticides  avo  ds  the  nonsensical  result  of 
treating  biolog  cal  pesticides  as  pollutants 
even  though  ci  lemical  pesticides  are  not. 
Since  all  pestii  ides  applied  in  a  manner 
consistent  will  i  the  requirements  of  FIFRA 
are  EPA-evalui  ted  products  that  are  intended 
to  perform  essi  ntially  similar  functions, 
disparate  treati  nent  would,  in  EPA's  view, 
not  be  warrant  sd,  and  an  intention  to 
incorporate  sui  :h  disparate  treatment  into  the 
statute  ought  n  at  to  be  imputed  to  Congress."* 
Moreover,  at  tl  e  time  the  Act  was  adopted 
in  1972.  chemi  :al  pesticides  were  the 
predominant  t;  pe  of  pesticide  in  use.  In  light 
of  this  fact,  it  i    not  surprising  that  Congress 
failed  to  discus  s  whether  biological 
pesticides  wen  covered  by  the  Act.  The  fact 
that  more  biolc  gical  pesticides  have  been 
developed  sine  b  passage  of  the  1972  Act  does 
not,  in  EPA's  v  ew,  justify  expanding  the 
Act's  reach  to  i  iclude  such  pesticides  when 
there  is  no  evit  ence  that  Congress  intended 
them  to  be  cov(  red  by  the  statute  in  a  manner 
different  from  (  hemical  pesticides.  Finally, 
many  of  the  bi(  logical  pesticides  in  use  today 
are  reduced-ris  ;  products  that  produce  a 
more  narrow  ra  nge  of  potential  adverse 
environmental  jffects  than  many  chemical 
pesticides.  As  i  matter  of  policy,  it  makes 
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little  sense  for  such  products  to  be  subject  to 
CWA  permitting  requirements  when 
chemical  pesticides  are  not.  Caselaw  also 
supports  this  interpretation.  Ass'n  to  Protect 
Hawmersley,  Eld,  and  Totten  Inlets  v.  Taylor 
Resources,  299  F.3d  1007. 1016  (9th  Cir. 
2002)  (application  of  the  esjudem  generis 
canon  of  statutory  interpretation  supports  the 
view  that  the  CWA  "supports  an 
understanding  of  *   *   *  'biological  materials,' 
as  waste  material  of  a  human  or  industrial 
process").^ 

Under  EPA's  interpretation,  whether  a 
pesticide  is  a  pollutant  under  the  CWA  turns 
on  the  manner  in  which  it  used,  i.e.,  whether 
its  use  complies  with  all  relevant 
requirements  of  FIFRA.  That  coverage  under 
the  Act  turns  on  the  particular  circumstances 
of  its  use  is  not  remarkable.  Indeed,  when 
asked  on  the  Senate  floor  whether  a 
particular  discharge  would  be  regulated,  the 
primary  sponsor  of  the  CWA,  Senator  Muskie 
(whose  views  regarding  the  interpretation  of 
the  CWA  have  been  accorded  substantial 
weight  over  the  last  four  decades),  stated: 
I  do  not  get  into  the  business  of  defining  or 
applying  these  definitions  to  particular  kinds 
of  pollutants.  That  is  an  administrative 
decision  to  be  made  by  the  Administrator. 
Sometimes  a  particular  kind  of  matter  is  a 
pollutant  in  one  circumstance,  and  not  in 
another.  Senate  Debate  on  S.  2770,  Nov.  2, 
1971  (117  Cong.  Rec.  38,838). 

Here,  to  determine  whether  a  pesticide  is 
a  pollutant  under  the  CWA,  EPA  believes  it 
is  appropriate  to  consider  the  circumstances 
of  how  a  pesticide  is  applied,  specifically 
whether  it  is  applied  consistent  with  relevant 
requirements  under  FIFRA.  Rather  than 
interpret  the  statutes  so  as  to  impose 
overlapping  and  potentially  confusing 
regulatory  regimes  on  the  use  of  pesticides, 
this  interpretation  seeks  to  harmonize  the 
CWA  and  FIFRA.^  Under  this  interpretation, 


'EPA's  interpretation  of  section  502(6)  with 
regard  to  biological  pesticides  should  not  be  taken 
to  mean  that  EPA  reads  the  CWA  generally  to 
regulate  only  wastes.  EPA  notes  that  other  terms  in 
section  502(6)  may  or  may  nol  be  limited  in  whole 
or  in  part  to  wastes,  depending  on  how  the 
substances  potentially  addressed  by  those  terms  are 
created  or  used.  For  example,  "sand"  and  "rock" 
can  either  be  discharged  as  waste  or  as  fill  material 
to  create  structures  in  waters  of  the  U.S..  and 
Congress  created  in  section  404  of  the  Act  a  specific 
regulatory  program  to  address  such  discharges.  See 
67  PR  31129  (May  9,  2002)  (subjecting  to  the  section 
404  program  discharges  that  have  the  effect  of 
filling  waters  of  the  U.S..  including  fills  constructed 
for  beneficial  purposes).  The  question  in  any 
particular  case  is  whether  a  discharge  falls  within 
one  of  the  terms  in  section  502(6).  in  light  of  the 
factors  relevant  to  the  interpretation  of  that 
particular  term.  As  discussed  above,  the  factors 
critical  to  EPA's  interpretation  concerning 
biological  pesticides  are  consistency  with  section 
502(6)'s  treatment  of  chemical  pesticides  and 
chemical  wastes,  and  how  the  general  term 
"biological  materials  "  fits  within  the  constellation 
of  other,  more  specific  terms  in  section  502(6), 
which  to  a  great  extent  focuses  on  wastes. 

*  EPA's  Taient  brief  suggested  that  compliance 
with  FIFRA  does  not  necessarily  mean  compliance 
with  the  CWA.  and  pointed  out  one  difference 
between  CWA  and  FIFRA  regulation,  i.e.. 
individual  NPDES  permits  could  address  local 
water  quality  concerns  that  might  not  be 
specifically  addressed  through  FIFRA 's  national 


a  pesticide  applicator  is  assiored  that 
complying  with  environmental  requirements 
under  FIFRA  will  mean  that  the  activity  is 
not  also  subject  to  the  distinct  NPDES 
permitting  requirements  of  the  CWA. 
However,  like  an  unpermitted  discharge  of  a 
pollutant,  application  of  a  pesticide  in 
violation  of  relevant  FIFRA  requirements 
would  be  subject  to  enforcement  under  any 
and  all  appropriate  statutes  including,  but 
not  limited  to,  FIFRA  and  the  CWA. 

Solicitation  of  comment  on  this  Interim 
Statement  and  Guidance 

In  the  near  future,  the  Agency  will  seek 
public  comment  on  this  interim  statement 
and  guidance  in  the  Federal  Register.  The 
Agency  will  review  all  comments  and 
determine  whether  changes  or  clarifications 
are  necessary  before  issuing  final 
interpretation  and  guidance. 

Please  feel  free  to  call  us  to  discuss  this 
memorandum.  Your  staff  may  call  Louis  Eby 
in  the  Office  of  Wastewater  Management  at 
(202)  564-6599  or  Arty  Williams  in  the 
Office  of  Pesticide  Programs  at  (703)  305- 
5239. 

Dated:  August  5,  2003. 
G.  Tracy  Mehan,  m. 
Assistant  Administrator,  Office  of  Water. 

Dated:  August  5,  2003. 
Susan  B.  Hazen, 

Principal  Deputy  Assistant  Administrator, 
Office  of  Prevention,  Pesticides  and  Toxic 
Substances. 

[FR  Doc.  03-20529  Filed  8-12-03;  8:45  am) 

BILUNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

August  5,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995.  Pubhc  Law  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  ciurendy  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 


registration  process.  The  position  EPA  is 
articulating  in  this  memo  would  not  preclude  state 
or  tribal  authorities  from  further  limiting  the  use  of 
a  particular  pesticide  to  address  any  imique  and 
geographically  limited  water  quality  issue  to  the 
extent  authorized  by  Federal,  State,  or  tribal  law. 
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whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
ijurden  estimate;  (c)  ways  to  enhance 
tlie  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize,  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  October  14, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed.below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman.  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  Washington, 
DC  20554  or  via  the  Internet  to  fudith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collection!  s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OAffl  Control  No.:  3060-XXXX. 

Title:  Composite  Interference  Contour. 

Form  No.:  N/ A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  50. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  Aimual 
reporting  requirement. 

Total  Annual  Burden:  100  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  purpose  of  this 
information  collection  is  to  enable  the 
geographic  licensee  to  have  technical 
and  engineering  information  regarding  a 
site-based  licensee's  operations  over 
water  in  order  to  guard  against 
luiacceptable  interference  to  its  own 
operations. 

Federal  Communications  Commission. 
M arlene  H.  Dortch, 
Secretary. 
(FR  Doc.  03-20535  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collectlon(8) 
Requirement  Submitted  to  0MB  for 
Emergency  Review  and  Approval 

August  7,  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biuden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  September  12, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contacts  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Kim 
A.  Johnson,  Office  of  Management  and 
Budget.  Room  10236  NEOB. 
Washington,  DC  20503,  (202)  395-3562 
or  via  internet  at 

Kim_A.Johnson@omb.eop.gov,  and  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  internet  to  Leslie.Smith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  202-418-0217  or  via  internet 
at  Leslie.Smith@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  requested  emergency 
OMB  review  of  this  collection  with  an 
approval  by  August  1,  2003. 

OMB  Control  Number:  3060-XXXX. 


Type  of  Review:  New  collection. 

Title:  Broadcast  Ownership  Rules. 
R&O  in  MB  Docket  No.  02-277  and  MM 
Docket  Nos.  02-235,  02-327,  and  00- 
244. 

Form  Number:  N/A. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  12. 

Estimated  Time  per  Response:  2  to  10 
hours. 

Frequency  of  Response:  One-time 
reporting  requirement. 

Total  Aimual  Burden:  12  hours. 

Total  Annual  Cost:  None. 

Needs  and  Uses:  On  Jime  2,  2003.  the 
Commission  adopted  a  Report  and 
Order  and  Notice  of  Proposed 
Rulemaking  (R&O  and  NPRM)  hi  the 
Matter  of  2002  Biennial  Regulatory 
Review — Review  of  the  Commission's 
Broadcast  Ownership  Rules  and  Other 
Rules  Adopted  Pursuant  to  Section  202 
of  the  Telecommunications  Act  of  1996, 
MB  Docket  No.  02-277,  Cross- 
Ownership  of  Broadcast  Stations  and 
Newspapers,  MM  Docket  No.  01-235, 
Rules  and  Policies  Concerning  Multiple 
Ownership  of  Radio  Broadcast  Stations 
in  Local  Markets,  MM  Docket  No.  01- 
317,  Definition  of  Radio  Markets,  MM 
Docket  No.  00-244,  and  Definition  of 
Radio  Markets  for  Areas  Not  Located  in 
an  Arbitron  Survey  Area,  MB  Docket 
No.  03-130.  FCC  03-127.  released  July 
2.  2003.  The  R&O,  accompanied  by  the 
NPRM  in  MB  Docket  03-130,  arise  from 
oiu'  proceeding,  in  compliance  with 
Section  202(h)  of  the 
Telecommimications  Act  of  1996  (the 
Act),  which  requires  that  the 
Commission  review  its  broadcast 
ownership  ndes  every  two  years. 
Generally  speaking,  the  actions  adopted 
in  the  R&O  eliminate  or  relax 
regulations  on  licensees.  The  actions 
will  modify  or  eliminate  some  PRA 
biudens  and  also  add  new  shovmigs  to 
assist  the  Commission  in  determining 
that  licensees  remain  in  compliance 
with  our  rules  and  policies.  'The  NPRM 
invites  comment  on  an  aspect  of  the 
revised  market  definition  for  the  local 
radio  ownership  rule.  The  R&O  contains 
several  one-time  reporting  requirements 
which  are  outside  of  form  collections, 
affecting  licensees  with:  temporary 
waivers,  conditional  waivers,  pending 
waiver  requests,  extensions  of  waivers, 
or  requests  for  permanent  waivers. 
These  reporting  requirements  were 
adopted  to  ensure  compliance  with  the 
new  broadcast  ovniership  rules  and  to 
ensure  the  rules'  effectiveness. 

OMB  Control  Number:  3060-0031. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  Application  for  Consent  to 
Assignment  of  Broadcast  Station 


48390       I  Federal  Register /Vol.  68,  No.  156 /Wednesday,  August  13,  2003  /  Notices 


Construction  Permit  or  License,  FtX 
Form  314 

Form  Number:  FCC  314 

Respondents:  Business  or  other  for- 
profit  entitle  s;  Not-for-profit  institution. 

Number  o  'Respondents:  1,825. 

Estimated  Time  per  Response:  1  to  2 
houi-s. 

Frequency  of  Response:  On  occasion 
reporting  re<  uirements;  Third  party 
disclosure. 

Total  Ann  jaJ  Burden:  3,800  hours. 

Total  Annual  Cost:  $15,572,081.25. 

Needs  anc  Uses:  FCC  Form  314  and 
the  applicab  e  exhibits/explanations  are 
required  to  b  e  filed  when  applying  for 
consent  for  a  ssigiunent  of  an  AM,  FM  or 
TV  broadcas  station  construction 
permit  or  liomse,  along  with  applicable 
exhibits  and  explanations.  In  addition, 
:  the  applican  must  notify  the 
Commission  when  an  approval 
assignment  cf  a  broadcast  station 
construction  permit  or  license  has  been 
consimunate  i.  Specific  to  this 
collection  of  information  approved 
under  0MB  control  number  3060-0031, 
and  in  accordance  with  paragraph  498 
of  the  R&O.  t  le  Commission  will  require 
all  applicant!  i  to  submit  an  exhibit 
demonstratii!  g  compliance  with  the 
Conunission's  multiple  ownership  rules 
and  cross-me  dia  limits,  or  supporting  an 
exemption  fr  )m,  or  waiver  of,  47  CFR 
73.3555.  Wit  i  respect  to  radio  station 
assignment  a  }plications,  we  will  require 
parties  to  she  w  compliance  with  the 
local  radio  o^  mership  rule  using  either 
the  interim  c^  )ntour-overlap 
methodology  previously  called  for  in 
FCC  Form  31 1,  or  the  newly  adopted 
geographic-bi  ised  Arbitron  Metro 
methodology  Under  our  modified  rules. 
Joint  Sales  A|  ;reements  (JSAs)  will  be 
attributable. ,  i  JSA  is  .defined  as  an 
agreement  wi  th  a  licensee  of  a  brokered 
station  that  a  ithorizes  the  broker  to  sell 
advertising  ti  ne  for  the  brokered  station 
in  return  for  <  fee  paid  to  the  licensee. 
Parties  with  a  ttributable  radio  JSAs  at 
the  time  of  fil  ing  an  FCC  Form  314  will 
now  be  required  to  file  a  copy  of  the  JSA 
as  part  of  the  ippiication.  With  respect 
to  pending  ra  iio  station  assigiunent 
applications,  the  parties  are  required  to 
amend  their  applications  by  submitting 
attributable  Ji  As.  In  addition,  parties 
with  existing  attributable  JSAs  in 
Arbitron  Meti  o  markets  will  be  required 
to  file  a  copy  jf  the  JSA  within  60  days 
of  the  effectiv  b  date  of  the  R&O.  For 
JSAs  involvin  g  radio  stations  located 
outside  of  Arl  itron  Metros,  we  will 
require  such  ]  SAs  to  be  filed  within  60 
days  of  the  ef  ective  date  of  our  decision 
in  Docket  03-130,  as  mentioned  above, 
unless  a  diffei  ent  date  is  announced  in 
that  decision.  With  respect  to  television 
station  assign  nent  applications,  the 


parties  will,  for  the  first  time,  be 
required  to  submit  an  exjiibit 
identifying  the  relevant  besignated 
Market  Area  (DMA)  as  measured  by 
Nielsen  Research,  the  niunber  of 
commercial  and  noncommercial 
education  stations  in  the  DMA,  and  the 
market  rankings  of  the  top-four 
commercial  television  stations.  Radio 
and  television  applicants  will  now  also 
be  required  to  submit  as  part  of  FCC 
Form  314  a  copy  of  any  attributable  time 
brokerage  agreement  ("TBA")  (see  47 
CFR  73.3613  for  definition)  pursuant  to 
which  the  assignee  will  supply 
progranuning  to  the  station(s)  subject  to 
the  application  or  with  any  other  station 
in  the  same  market  as  the  station(s) 
subject  to  the  application.  47  CFR 
73.3613  already  required  the  filing  of  an 
TBA  within  30  days  of  execution.  On 
June  2,  2003,  the  Commission 
annoimced  by  Public  Notice,  DA  03- 
1877,  that  applicants  with  long-form 
assignment  or  transfer  of  control 
apphcations  (FCC  Form  314  or  315)  or 
with  modification  applications  (FCC 
Form  301)  that  were  pending  as  of 
adopdon  date  of  the  R&O  may  amend 
those  applications  by  submitting  new 
multiple  ownership  showings  to 
demonstrate  compliance  with  the  new 
rules.  Applicants  may  file  such 
amendments  once  notice  has  been 
published  by  the  Commission  in  the 
Federal  Register  that  OMB  has 
approved  the  information  collection 
requirements  contained  in  such 
amendments.  Applicants  may  also 
submit  a  complete  and  adequate 
showing  supporting  a  waiver  of,  or 
exemption  from,  the  new  rules.  The 
Commission  has  established  a  freeze  on 
■  the  filing  of  all  commercial  radio  and 
television  assignment  applications  that 
require  the  use  of  FCC  Form  314.  The 
freeze  will  be  in  effect  starting  with  the 
R&O's  adoption  date  until  notice  has 
been  published  by  the  Commission  in 
the  Federal  Register  that  OMB  has 
'approved  the  revised  FCC  Forms  314. 
Upon  such  publication,  parties  may  file 
new  applications,  but  only  if  they 
demonstrate  compliance  with  the  new 
multiple  ownership  rules  adopted  in  the 
R&O,  or  submit  complete  and  adequate 
showings  that  a  waiver  of  the  new  rules 
is  warranted. 

OMB  Control  Number:  3060-0032. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Title:  Application  for  Consent  to 
Transfer  Control  of  Entity  Holding 
Broadcast  Station  Construction  Permit 
or  License,  FCC  Form  315. 

Form  Number:  FCC  315. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 


Number  of  Respondents:  1,825. 

Ectimatea  Time  per  Response:  1  to  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  third  party 
disclosure. 

Total  Annual  Burden:  3,800  hours. 

Total  Annual  Cost:  $15,572,081.2^. 

Needs  and  Uses:  FCC  Form  315  and 
applicable  exhibits/explanations  are 
required  to  be  filed  when  applying  for 
transfer  of  control  of  an  entity  holding 
an  AM,  FM  or  TV  broadcast  station 
construction  permit  or  license,  along 
with  applicable  exhibits  and 
explanations.  In  addition,  the  applicant 
must  notify  the  Commission  when  an 
approved  transfer  of  control  of  a 
broadcast  station  construction  permit  or 
license  has  been  consummated.  Specific 
to  this  collection  of  information 
approved  under  OMB  control  number 
3060-0032,  and  in  accordance  with 
paragraph  498  of  the  R&O,  the 
Commission  will  require  all  applicants 
to  submit  an  exhibit  demonstrating 
compliance  with  the  Commission's 
multiple  ownership  rules  and  cross- 
media  limits,  or  supporting  an 
exemption  from,  or  waiver  of,  47  CFR 
73.3555.  With  respect  to  radio  station 
transfer  of  control  applications,  we  will 
require  parties  to  show  compliance  with 
the  local  radio  ownership  rule  using 
either  the  interim  contour-overlap 
methodology  previously  called  for  in 
FCC  Form  315,  or  the  newly  adopted 
geographic-based  Arbitron  Metro 
methodology.  Under  our  modified  rules, 
Joint  Sales  Agreements  (JSAs)  will  be 
attributable.  Parties  with  attributable 
radio  JSAs  at  the  time  of  filing  an  FCC 
Form  315  will  now  be  required  to  file 
a  copy  of  the  JSA  with  the  application. 
With  respect  to  pending  radio  station 
transfer  of  control  applications,  the 
parties  are  required  to  amend  their 
applications  by  submitting  attributable 
JSAs.  In  addition,  parties  with  existing 
attributable  JSAs  in  Arbitron  Metro 
markets  will  be  required  to  file  a  copy 
of  the  JSA  within  60  days  of  the 
effective  date  of  the  R&O.  For  JSAs 
involving  radio  stations  located  outside 
of  Arbitron  Metros,  we  will  require  such 
JSAs  to  be  filed  within  60  days  of  the 
effective  date  of  our  decision  in  Docket 
03-130,  as  mentioned  above,  unless  a 
different  date  is  announced  in  that 
decision.  With  respect  to  television 
station  transfer  of  control  applications, 
the  parties  will,  for  the  first  time,  be 
required  to  submit  an  exhibit 
identifying  the  relevant  Designated 
Market  Area  (DMA)  as  measured  by 
Nielson  Research,  the  number  of 
commercial  and  noncommercial 
education  stations  in  the  DMA,  and  the 
market  rankings  of  the  top-four 
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commercial  television  stations.  Radio 
and  television  applicants  will  now  also 
be  required  to  submit  as  part  of  FCC 
Form  315  a  copy  of  any  attributable  time 
brokerage  agreement  (TBA)  (see  47  CFR 
73.3613  for  definition)  pursuant  to 
which  the  transferee  will  supply 
progranuning  to  the  station(s)  subject  to 
the  application,  or  with  any  other 
station  in  the  same  market  as  the 
station(s)  subject  to  the  application  47 
CFR  73.3613  afready  required  the  filing 
of  an  TBA  within  30  days  of  execution. 
On  June  2,  2003,  the  Commission 
announced  by  Public  Notice,  DA  03- 
1877,  that  applicants  with  long-form 
assignment  or  transfer  of  control 
applications  (FCC  Form  314  or  315)  or 
with  modification  applications  (FCC 
Form  301)  that  were  pending  as  of 
adoption  date  of  the  R&O  may  amend 
those  applications  by  submitting  new 
multiple  ownership  showings  to 
demonstrate  compliance  with  the  new 
rules.  Applicants  may  file  such       ^ 
amendments  once  notice  has  been 
published  by  the  Commission  in  the 
Federal  Register  that  OMB  has 
approved  the  information  collection 
requirements  contained  in  such 
amendments.  Applicants  may  also 
submit  a  complete  and  adequate 
showing  supporting  a  waiver  of,  or 
exemption  from,  the  new  rules.  The 
Commission  has  established  a  freeze  on 
the  filing  of  all  commercial  radio  and 
television  transfer  of  control 
applications  that  require  the  use  of  FCC 
Form  315.  The  &«eze  will  be  in  effect 
starting  with  the  R&O's  adoption  date 
until  notice  has  been  published  by  the 
Commission  in  the  Federal  Register  that 
OMB  has  approved  the  revised  FCC 
Form  315.  Upon  such  publication, 
parties  may  file  new  applications,  but 
only  if  they  demonstrate  compliance 
with  the  new  multiple  ownership  rules 
adopted  in  the  R&O,  or  submit  complete 
and  adequate  showings  that  a  waiver  of 
the  new  rules  is  warranted. 

OMB  Control  Number:  3060-0027. 

Type  of  Review:  Revision  of  a 
ciurentiy  approved  collection. 

Title:  Application  for  Construction 
Permit  for  Commercial  Broadcast 
Station,  FCC  Form  301. 

Form  Number:  FCC  301. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  2,450. 

Estimated  Time  per  Response:  2  to  4 
hours. 

Frequency  of  Response:  On  occasion 
requirements;  Third  party  disclosm-e. 

Total  Annual  Burden:  5,620  hours. 

Total  Annual  Cost:  $28,971,675.00. 

Needs  and  Uses:  FCC  Form  301  is 
used  to  apply  for  authority  to  construct 


a  new  commercial  AM,  FM,  or  TV 
broadcast  station,  or  to  make  changes  in 
existing  facilities  of  such  a  station.  In 
addition,  FM  licensees  or  peimittees 
may  request,  by  application  on  FCC 
Form  301,  upgrades  on  adjacent  and  co- 
channels,  modifications  to  adjacent 
channels  of  the  same  class  and 
downgrades  to  adjacent  channels 
without  first  submitting  a  petition  for 
rulemaking.  To  receive  authorization  for 
conunencement  of  Digital  Television 
("DTV")  operation,  commercial 
broadcast  licensees  must  file  FCC  Form 
301  for  a  construction  permit.  This 
application  may  be  filed  anytime  after 
receiving  the  initial  DTV  allotment  but 
must  be  filed  before  mid-point  in  a 
particular  applicant's  required 
construction  period.  The  Commission 
will  consider  these  applications  as 
minor  changes  in  facilities.  Applications 
will  not  have  to  supply  full  legal  or 
financial  qualification  information. 

Specific  to  this  collection  of 
information  approved  under  OMB 
control  number  3060-0027,  the 
Commission  will  require  all  applicants 
to  submit  an  exhibit  demonstrating 
compliance  with  the  Commission's 
multiple  ownership  rules  and  cross- 
media  limits,  or  supporting  an 
exemption  from,  or  waiver  of,  47  CFR 
73.3555.  With  respect  to  radio  station 
construction  permit  applications,  we 
will  require  parties  to  show  compliance 
with  the  local  radio  ownership  rule 
using  either  the  interim  contour-overlap 
methodology  previously  called  for  in 
FCC  Form  301,  or  the  newly  adopted 
geographic-based  Arbitron  Metro 
methodology.  Under  oujr  modified  rules 
Joint  Sales  Agreements  (JSAs)  will  be 
attributable.  Parties  with  attributable 
radio  JSAs  at  the  time  of  filing  an  FCC 
Form  301  will  now  be  required  to  file 
a  copy  of  the  JSA  as  part  of  the 
application.  With  respect  to  television 
station  construction  permit 
applications,  the  parties  will,  for  the 
first  time,  be  required  to  submit  an 
exhibit  identifying  the  relevant 
Designated  Market  Area  (DMA)  as 
measured  by  Nielson  Research,  the 
number  of  commercial  and 
noncommercial  education  stations  in 
the  DMA,  and  the  market  rankings  of 
the  top-four  commercial  television 
stations.  Radio  and  television  applicants 
are  also  required  to  submit  a  part  of  FCC 
Form  301  a  copy  of  any  attributable  time 
brokerage  agreement  (see  47  CFR 
73.3613  for  definition)  pursuant  to 
which  the  applicant  will  supply 
programming  to  the  station(s)  subject  to 
the  application  or  with  any  other  station 
in  the  same  market  as  the  station(s) 
subject  to  the  application.  On  June  2, 


2003,  the  Commission  aimounced  by 
Public  Notice,  DA  03-1877,  that 
applicants  with  FCC  Form  301 
applications  pending  as  of  the  adoption 
date  of  the  R&O  may  amend  those 
applications  by  submitting  new 
multiple  ownership  showings  to 
demonstrate  compliance  with  the  new 
rules.  Applicants  may  file  such 
amendments  once  notice  has  been 
published  by  the  Commission  in  the 
Federal  Register  that  OMB  has 
approved  the  information  collection 
requirements  contained  in  such 
amendments. 

Applicants  may  also  submit  a 
complete  and  adequate  showing 
supporting  a  waiver  of,  or  exemption 
from,  the  new  rules. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  03-20537  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 
Agreement  No.:  011528-023. 
Title:  Japan/United  States  Eastbound 

Freight  Conference. 
Parties: 

American  President  Lines,  Ltd; 

Hapag-Lloyd  Container  Line  GmbH; 

Kawasaki  Kisen  Kaisha,  Ltd.; 

Mitsui  O.S.K.  Lines,  Ltd.; 

A.P.  Moller  Maersk  Sealand; 

Nippon  Yusen  Kaisha; 

Orient  Overseas  Container  Line 
Limited; 

P&O  Nedlloyd  B.V.; 

P&O  Nedlloyd  Limited; 

and  Wallenius  Wilhelmsen  Lines  AS. 
Synopsis:  The  amendment  extends  the 

suspension  of  the  conference  through 

January  31,  2004. 
Agreement  No.:  011859. 
Title:  TMM/Hanjin  Slot  Charter 

Agreement. 
Parties: 

TMM  Lines,  Ltd.; 

Hanjin  Shipping  Co.,  Ltd. 
Synopsis:  The  proposed  agreement 

would  authorize  TMM  to  charter 
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}  anjin  in  the  trades  between 
V/est  Coast,  on  the  one  hand, 
Mexii  ;o  and  Asia,  on  the  other. 

S/o.  201124-001. 
Oakla  id/Yang  Ming  Tenninal  Use 


space  to 

the  U.S. 

and 
Agreement 
Title:  Oaklc 

Agreemer  t 
Parties: 

City  of  Oa  kland 

Yang  Min  5 
Synopsis:  T  te 

the  partiei  1 

By  Order  o 
Commission. 


Dated:  Augi 
Karen  V.  Gregory 

Acting  'Assistc  nt 
[FR  Doc.  03-^)6 
aiLUNG  CODE 
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Transport  Corporation, 
amendment  terminates 
'  terminal  use  agreement, 
the  Federal  Maritime 


isl  8.  2003. 

y. 

Secretary. 

56  Filed  8-12-03;  8:45  am) 

6t30-4)1-P 


p^l 


FEDERAL  MARITIME  COMMISSION 

Ocean  Tran$portatJon  Intermediary 
License  Apf^licants 

Notice  is 
following  a 
Federal  Maritime 
application 
Operating  Ccjmmon 
Freight 

Transportation 
section  19  o 
as  amended 
CFR515). 

Persons 

the  followinj 

receive  a 

contact  the 

Intermediari 

Commission, 


lice  n 
Cffi 

(IS 


i  ereby  given  that  the 

icants  have  filed  with  the 

Commission  an 
r  license  as  a  Non-Vessel 
Carrier  and  Ocean 
Forw|arder — Ocean 

Intermediary  pursuant  to 
1  the  Shipping  Act  of  1984 
46  U.S.C.  app.  1718  and  46 


know 


ing  of  any  reason  why 
applicants  should  not 
se  are  requested  to 
ce  of  Transportation 
Federal  Maritime 
Washington.  DC  20573. 

Non- Vessel  ( iperating  Common  Carrier 
Ocean  Trans  >ortation  Intermediary 
Applicants 

Worldtrans  SJervices,  Inc.,  8925  Carroll 
Way,  Suite  C,  San  Diego,  CA  92121. 
O^icers.rTony  Camevale,  Vice 
Presiderik,  (Qualifying  Individual), 
Charles  H.  Saathoff.  President. 

Ocean  Lilly  E  xpress,  LLC,  8501  NW. 
17th  Street,  Suite  101,  Miami,  FL 
33126.  C  fficers:  Alan  Egan, 
Presiden  ,  (Qualifying  Individual), 
Nelson  C  abrera.  Vice  President. 

CTCLogistiCi  (LA.)  Inc..  9111  S.  La 
Cienega  Jlvd..  Suite  205, 
Inglewoc  d,  CA  90301.  Officers:  Ms. 
Xiaomei  _u.  Chief  Operations 
Officer,  ( Qualifying  Individual), 
Yonglonj ;  Li,  President. 

Caribbean  Cc  rgo  &■  Package  Services 
Inc.,  Bull  ding  #80  JFK  International 
Airport,  amaica,  NY  11430. 
Oncers;  franklin  Clifford  Vieira, 
Presideni ,  (Qualifying  Individual), 
Harold  S  nith.  Director. 

Admiral  Man  ne.  Inc.,  33  Wood  Avenue 
South,  Is  5lin,  NJ  08830.  Officers: 


Fred  Grootarz,  President, 
(Qualifying  Individual),  Henry 
Kisiel,  Vice  President. 
Ace  Express  (New  York)  Inc.,  147-39 
175  Street,  Suite  101,  Jamaica,  NY 
11434-5463.  Officer:  Ivan  P.  Hong, 
President,  (Qualifying  Individual). 

Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 

Wen-Parker,  Inc..  230-19  International 
Airport  Center  Blvd.,  Suite  238, 
Jamaica,  NY  11413.  Officer: 
Weiming  New,  President, 
(Qualifying  Individual). 

Motherlines  Inc.,  1419  Oak  Tree  Road, 
Iselin,  NJ  08830.  Officers:  N. 
Santhosh  Kumar,  Vice  President, 
(Qualifying  Individual),  A.B. 
Sankarankutty,  Director. 

Kartash,  Inc..  11  Sunrise  Plaza,  Suite 
200,  Valley  Stream,  NY  1 1580. 
Officers:  Raisa  Kartasheusky, 
President,  (Qualifying  Individual), 
Edward  Kartasheusky,  Vice 
President. 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant 

Continental  Resource  Company.  2639 
East  Avenue,  Hayward,  CA  94541. 
Jack  Chiang,  Sole  Proprietor. 

Dated:  August  8.  2003. 
Karen  V.  Gregory, 
Acting  Assistant  Secretary. 
(FR  Doc.  03-20657  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Notice  of  Hearing:  Reconsideration  of 
Disapproval  of  Virginia  State  Plan 
Amendment  (SPA)  02-09 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice  of  hearing. 

SUMMARY:  This  notice  announces  an 
administrative  hearing  on  September  25, 
2003,  10  a.m..  Room  217;  Second  Floor; 
Suite  216,  The  Public  Ledger  Building; 
150  South  Independence  Mall  West; 
Philadelphia,  Pennsylvania  19106  to 
reconsider  our  decision  to  disapprove 
Virginia  State  Plan  Amendment  (SPA) 
02-09. 

Closing  Date:  Requests  to  participate  in 
the  hearing  as  a  party  must  be  received 
by  the  presiding  officer  by  August  28, 
2003. 


FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scully-Hayes,  Presiding 
Officer,  CMS,  2520  Lord  Baltimore 
Drive,  Suite  L,  Baltimore,  Maryland 
21244-2670,  Telephone:  (410)  786- 
2055. 

SUPPLEMENTARY  INFORMATION:  This    . 

notice  announces  an  administrative 
hearing  to  reconsider  the  decision, 
dated  June  16,  2003,  to  disapprove 
Virginia  State  Plan  Amendment  (SPA) 
02-09.  This  SPA  proposes  to  provide 
supplemental  payment  for  services 
rendered  by  a  newly  created  class  of 
physicians  and  other  health 
professionals  who  are  State  employees 
affiliated  with  a  State  academic  medical 
center.  There  are  two  supplemental 
payment  methodologies  described  in  the 
SPA.  The  first,  effective  July  2,  2002, 
until  August  12,  2002,  would  provide 
payment  equal  to  the  difference  between 
the  amount  indicated  on  the  Medical 
Assistance  (Medicaid)  fee  schedule 
applicable  to  other  providers  of  the 
same  type,  and  the  lower  of  Medicare- 
allowed  amount  or  billed  charges.  The 
second  method,  effective  August  13, 
2002,  would  be  equal  to  the  difference 
between  the  Medicaid  fee  schedule  and 
providers'  usual  and  customary  charges. 
There  is  no  ceiling  on  charges  during 
the  second  period. 

At  issue  is  whether  the  State  has 
documented  that  its  proposed 
supplemental  payment  methodology  is 
consistent  with  efficiency,  economy, 
and  quality  of  care  when  the 
supplemental  payment  methodology:  (1) 
Is  not  justified  by  any  increased  costs  to 
the  State  to  ensure  access  to  services  for 
Medicaid  beneficiaries;  (2)  pays 
significantly  more  than  other  third  party 
payers  for  the  same  services;  (3)  is  not 
a  usual  and  customary  payment 
methodology;  and  (4)  would  unduly 
complicate  tracking  and  audit  processes. 

Section  1902  (a)(30)(A)  of  the  Social 
Security  Act  (the  Act)  requires  that 
states  have  methods  and  procedures  to 
ensure  that  payments  are  consistent 
with  efficiency,  economy,  and  quality  of 
care.  The  State  was  unable  to  document 
that  other  third  party  payers  pay  an 
amount  equal  to  billed  charges.  In 
addition,  the  State  did  not  document 
that  the  providers  affected  by  this 
amendment  have  higher  costs  than  other 
providers  of  the  same  tj^je  in  the  State, 
nor  did  it  demonstrate  that  any  portion 
of  the  increased  payment  would  be 
required  to  pay  actual  costs  incurred  in 
order  to  ensure  access  to  the  Medicaid 
services  at  issue.  Virginia  also  failed  to 
justify  why  the  supplemental  payment 
is  warranted  for  public  providers  only. 

The  supplemental  payment 
methodology  proposed  by  the  State  is 
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not  a  customary  method  for  paying 
physicians  and  other  health 
professionals.  The  methodology  would 
make  it  difficult  to  track  payments  for 
specific  services  and  would  complicate 
auditing  processes. 

For  the  above-stated  reasons,  and  after 
consulting  with  the  Secretary  as 
required  by  42  CFR  430.15(c)(2),  CMS 
disapproved  Virginia  SPA  02-09 
because  CMS  concluded  that  the  State 
had  failed  to  demonstrate  that  it 
fulfilled  the  conditions  as  specified  in 
section  1902(a)(30)(A)  of  the  Act  to 
ensure  that  payments  are  "consistent 
with  efficiency,  economy,  and  quality  of 
care." 

Section  1116  of  the  Act  and  42  CFR 
Part  430  establish  Departmental 
procedures  that  provide  an 
administrative  hearing  for 
reconsideration  of  a  disapproval  of  a 
State  plan  or  plan  amendment.  CMS  is 
required  to  publish  a  copy  of  the  notice 
to  a  state  Medicaid  agency  that  informs 
the  agency  of  the  time  and  place  of  the 
hearing  and  the  issues  to  be  considered. 
If  we  subsequently  notify  the  agency  of 
additional  issues  that  will  be  considered 
at  the  hearing,  we  will  also  publish  that 
notice. 

Any  individual  or  group  that  wants  to 
participate  in  the  hearing  as  a  party 
must  petition  the  presiding  officer 
within  15  days  after  publication  of  this 
notice,  in  accordance  with  the 
requirements  contained  at  42  CFR 
430.76(b)(2).  Any  interested  person  or 
organization  that  wemts  to  participate  as 
amicus  curiae  must  petition  the 
presiding  officer  before  the  hearing 
begins  in  accordance  with  the 
requirements  contained  at  42  CFR 
43Q.76(c).  If  the  hearing  is  later 
rescheduled,  the  presiding  officer  will 
notify  all  participants. 

The  notice  to  Virginia  armouncing  an 
administrative  hearing  to  reconsider  the 
disapproval  of  its  SPA  reads  as  follows: 

Mr.  Patrick  VV.  Finnerty,  Director. 
Virginia  Department  of  Medical  Assistance 

Services, 
600  East  Broad  Street,  Suite  1300, 
Richmond.  VA  23119. 
Dear  Mr.  Finnerty: 

I  am  responding  to  your  request  for 
■  reconsideration  of  my  decision,  dated  June 
16.  2003.  to  disapprove  Virginia  State  Plan 
Amendment  (SPA)  02-09.  This  SPA  proposes 
to  provide  supplemental  payment  for 
services  rendered  by  a  newly  created  class  of 
physicians  and  other  health  professionals 
who  are  State  employees  affiliated  with  a 
State  academic  medical  center.  There  are  two 
supplemental  payment  methodologies 
described  in  the  SPA.  The  first,  effective  July 
2,  2002,  until  August  12,  2002,  would 
provide  payment  equal  to  the  difference 
between  the  amount  indicated  on  the 
Medical  Assistance  (Medicaid)  fee  schedule 


applicable  to  other  providers  of  the  same 
type,  and  the  lower  of  Medicare-allowed 
amount  or  billed  charges.  The  second 
method,  effective  August  13,  2002,  would  be 
equal  to  the  difference  between  the  Medicaid 
fee  schedule  and  providers'  usual  and 
customary  charges.  There  is  no  ceiling  on 
charges  during  the  second  period. 

At  issue  is  whether  the  State  has 
documerited  that  its  proposed  supplemental 
payment  methodology  is  consistent  with 
efficiency,  economy,  and  quality  of  care 
when  the  supplemental  payment 
methodology:  (1)  Is  not  justified  by  any 
increased  costs  to  the  State  to  ensure  access 
to  services  for  Medicaid  beneficiaries:  (2) 
pays  significantly  more  than  other  third  party 
payers  for  the  same  services;  (3)  is  not  a  usual 
and  customary  payment  methodology:  and 
(4)  would  unduly  complicate  tracking  and 
audit  processes. 

Section  1902{a)(30)(A)  of  the  Social 
Security  Act  (the  Act)  requires  that  states 
have  methods  and  procedures  to  easure  that 
payments  are  consistent  with  efficiency, 
economy,  and  quality  of  care.  The  State  was 
unable  to  document  that  other  third  party 
payers  pay  an  amount  equal  to  billed  charges. 
In  addition,  the  State  did  not  document  that 
the  providers  affected  by  this  amendment 
have  higher  costs  than  other  providers  of  the 
same  type  in  the  State,  nor  did  it  demonstrate 
that  any  portion  of  the  increased  payment 
would  be  required  to  pay  actual  costs 
incurred  in  order  to  ensure  access  to  the 
Medicaid  services  at  issue.  Virginia  also" 
failed  to  justify  why  the  supplemental 
payment  is  warranted  for  public  providers 
only. 

The  supplemental  payment  methodology 
proposed  by  the  State  is  not  a  customary 
method  for  paying  physicians  and  other 
health  profe.ssionals.  "The  methodology 
would  make  it  difficult  to  track  payments  for 
specific  services  and  would  complicate 
auditing  processes. 

For  the  above  stated  reasons,  and.after 
consulting  with  the  Secretary  as  required  by 
42  CFR  430.15(c)(2),  CMS  disapproved 
Virginia  SPA  02-09  because  CMS  concluded 
that  the  State  had  failed  to  demonstrate  that 
it  fulfilled  the  conditions  as  specified  in 
section  1902(a)(30)(A)  of  the  Act  to  ensure 
that  payments  are  "consistent  with 
efficiency,  economy,  and  quality  of  care." 
Therefore,  based  on  the  reasoning  set  forth 
above,  and  after  consultation  with  the 
Secretary  as  required  under  42  CFR 
430.15(c)(2),  CMS  disapproved  Virginia  SPA 
02-09. 

1  am  scheduling  a  hearing  on  your  request 
for  reconsideration  to  be  held  on  September 
25,  2003,  at  10  a.m..  Room  217;  Second  Floor; 
Suite  216:  The  Public  Ledger  Building;  150 
South  Independence  Mall  West; 
Philadelphia,  Pennsylvania  19106  to 
reconsider  our  decision  to  disapprove 
Virginia  SPA  02-09.  If  this  date  is  not 
acceptable,  we  would  be  glad  to  set  another 
date  that  is  mutually  agreeable  to  the  parties. 
The  hearing  will  be  governed  by  the 
procedures  prescribed  at  42  CFR.  part  430. 

I  am  designating  Ms.  Kathleen  Scully- 
Hayes  as  the  presiding  officer.  If  these 
arrangements  present  any  problems,  please 
contact  the  presiding  officer.  In  order  to 


facilitate  any  communication  which  may  be 
necessary  between  the  parties  to  the  hearing, 
please  notify  the  presiding  officer  to  indicate 
acceptability  of  the  hearing  date  that  has 
been  scheduled  and  provide  names  of  the 
individuals  who  will  represent  the  State  at 
the  hearing.  The  presiding  officer  may  be 
reached  at  (410)  786-2055. 
Sincerely, 

Thomas  A.  Scully. 

Section  1116  of  the  Social  Security 
Act  (42  U.S.C.  1316):  42  CFR  430.18) 
(Catalog  of  Federal  Domestic  Assistance 
Program  No.  13.714,  Medicaid  Assistance 
Program) 

Dated:  luly  28.  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  8- 

Medicaid  Serx'ices. 

IFR  Doc.  03-20672  Filed  8-12-03;  8:45  ami 

BILUNG  CODE  4120-(»-f> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute:  Licensing  Opportunity  and 
Cooperative  Research  and 
Development  Agreement  (CRADA) 
Opportunity  to  Develop  Therapeutic 
Uses  for  the  Newly  Identified  Cardiac 
Precursor  Cells  Named  'SPOC  "  Cells 

AGENCY:  National  Heart.  Lung,  and 
Blood  Institute. 
ACTION:  Notice. 

SUMMARY:  The  National  Heart  Lung  and 
Blood  Institute  is  seeking  licensees  and/ 
or  CRADA  partners  to  further  develop, 
evaluate,  and  commercialize  therapeutic 
uses  for  the  newly  identified  cardiac 
precursor  cells  named  "spoc"  cells.  The 
U.S  government-owned  technology  is 
encompassed  within  PCT  Patent 
Application  No.  PCT/US02/33860, 
entitled,  "Stem  Cells  that  Transform  to 
Beating  Cardiomyocytes". 

The  NHLBI  seeks  potential 
Collaborator(s)  wishing  to  provide 
expertise  in  (1)  genomics/proteomics 
and  analysis;  (2)  animal  models  of  heart 
disease;  (3)  high  throughput  drug 
screening. 

Prospective  collaborators  need  only 
be  interested  in  pursuing  a  focused 
aspect  of  the  potential  applications. 
DATES:  Only  written  CRADA  capability 
statements  received  by  the  NHLBI  on  or 
before  September  29,  2003,  will  be 
considered  during  the  initial  design 
phase.  Confidential  information  must  be 
clearly  labeled.  Potential  collaborators 
may  be  invited  to  meet  with  the 
Selection  Committee  at  the 
collaborators'  expense  to  provide 
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additional  i  aformation.  The  Institute 
may  issue  a  a  additional  notice  of 
CRADA  opi  (ortunity  during  the  design 
phase  if  cir(  :umstances  change  or  if  the 
design  alter  >  substantially. 

Invention  s  described  in  the  patent 
application  s)  are  available  for  either 
exclusive  oi  non-exclusive  licensing  in 
accordance  with  35  U.S.C.  207  and  37 
CFR  part  40  i.  Respondees  interested  in 
licensing  th ;  invention(s)  should  submit 
an  "Applicc  tion  for  License  to  Public 
Health  Serv  ce  Inventions." 
FOR  FURTHEI I  INFORMATION  AND 
QUESTIONS:  I  Questions  about  licensing 
opportuniti(  (s  should  be  addressed  to 
Fatima  Say)  id,  M.H.P.M.,  Technology 
Licensing  S  >ecialist.  Office  of 
Technology  Transfer,  National  Institutes 
of  Health.  6(111  Executive  Boulevard, 
Suite  325,  Rackville.  Maryland  20852- 
3804,  Tel:  3(H-435-4521;  Fax:  301- 
402-0220;  E  mail:  sayyidf@mail.nih.gov. 
Information  about  Patent  Applications 
and  pertinei  X  information  not  yet 
publicly  des  cribed  can  be  obtained 
under  the  te  ms  of  a  Confidential 
Disclosure  /  greement. 

Capability  statements  and  questions 
about  this  C  LADA  opportunity  should 
be  submittR(  to  Dr.  Vincent 
Kolesnitchei  iko,  Office  of  Technology 
Transfer  anc  Development,  National 
Heart,  Lung,  and  Blood  Institute, 
National  Ins  itutes  of  Health,  6705 
Rockledge  D  ive.  Suite  6018,  MSC  7992, 
Bethesda,  M  D  20892-7992;  Tel:  301- 
594-4115;  Fix:  301-594-3080;  E-mail: 
kolesniv®nh^bi. nih.gov. 

'  SUPPLEMENTi  RY  INFORMATION:  A  CRADA 
is  an  agreem  ;nt  designed  to  enable 
certain  colla  )orations  between  the 
Government  laboratories  and  non- 
Govemment  laboratories.  It  is  not  a 
grant,  and  is  not  a  contract  for  the 
procurement  of  goods/services.  The 
NHLBI  is  pre  hibited  from  transferring 
funds  to  a  CI  ADA  collaborator.  Under 
a  CRADA,  N  ILBI  can  contribute 
facilities,  sta  f,  materials,  and  expertise 
to  the  effort.  The  collaborator  typically 
contributes  f  icilities,  staff,  materials, 
expertise,  an  1  funding  to  the 
coUaboratior .  The  CRADA  collaborator 
may  elect  an  option  to  negotiate  an 
exclusive  or  ion-exclusive  license  to 
Government  ntellectual  property  rights 
arising  undei  the  CRADA  in  a 
predetermin*  d  field  of  use  and  may 
qualify  as  a  c  >inventor  of  new 
technology  d  jveloped  under  the 
CRADA. 

Respondee  5  interested  in  licensing  the 
technology  m  ill  be  required  to  submit  an 
Application  !  or  License  to  Public  Health 
Service  Inver  tions.  Inventions 
described  in  he  patent  application(s) 
are  available  or  either  exclusive  or  non- 


exclusive licensing  in  accordance  with 
35  U.S.C.  207  and  37  CFR  part  404. 
Information  about  patent  application(s) 
and  pertinent  information  not  yet 
publicly  described  can  be  obtained 
under  the  terms  of  a  Confidential 
Disclosure  Agreement. 

Technology  Description:  Spoc  cells 
are  a  previously  unknown 
subpopulation  of  stem  cells  in  adult 
murine  skeletal  muscle  that  can  be 
transformed  into  beating 
cardiomyocytes  in  primary  tissue 
culture.  These  cells  are  not  satellite 
cells,  myofibroblasts  or  myoblasts  or 
hematopoietic  stem  cells.  A  portion  of 
these  marked  freshly  isolated  spoc  cells, 
injected  into  the  tail  vein  of  a  mouse 
with  an  acute  myocardial  infarct 
populates  the  infarct  in  2  weeks  time;  by 
3  months  they  differentiate  into  cardiac 
myocytes  in  the  region  of  the  infarct. 
Spoc  cells  can  be  used  to  isolate 
orthologue  human  cells  that  may  be 
useful  in  treating  chronic  and  acute 
heart  failure.  These  cells  may  also  be 
used  to  produce  cell  lines  fi-om 
transgenic  animals  with  targeted  genes 
that  are  important  to  cardiac  function. 
Such  cell  lines  will  be  useful  in  high 
throughput  pharmaceutical  screening 
projects. 

Capability  Statements:  A  Selection 
Committee  will  use  the  information 
provided  in  the  "Collaborator  Capability 
Statements"  received  in  response  to  this 
announcement  to  help  its  deliberations. 
It  is  the  intention  of  the  NHLBI  that  all 
qualified  Collaborators  have  the 
opportunity  to  provide  information  to 
the  Selection  Committee  through  their 
capability  statements.  The  Capability 
Statement  should  not  exceed  10  pages 
and  should  address  the  following 
criteria: 

(1)  The  ability  to  collaborate  with 
NHLBI  on  further  research  and 
development  of  this  technology.  This 
ability  can  be  demonstrated  through 
experience  and  expertise  in  this  or 
related  areas  of  technology  indicating 
the  ability  to  contribute  intellectually  to 
on-going  research  and  development. 

(2)  Expertise  and  experience  in  the 
following  area:  genomics/proteomics 
and  analysis;  animal  models  of  heart 
disease;  high  throughput  drug 
screening.  Prospective  collaborators 
need  only  be  interested  in  pursuing  a 
focused  aspect  of  the  potential 
applications. 

(3)  The  demonstration  of  adequate 
resources  to  perform  the  research, 
development  and  commercialization  of 
this  technology  [e.g..  facilities, 
personnel  and  expertise)  and 
accomplish  objectives  according  to  an 
appropriate  timetable  to  be  outlined  in 
the  QRADA  Collaborator's  proposal. 


(4)  The  willingness  to  cooperate  with 
the  NHLBI  in  the  timely  publication  of 
research  results  and  to  accept  the  legal 
provisions  and  language  of  the  CRADA 
with  only  minor  modifications,  if  any. 

Dated:  July  24.  2003. 
Lili  Portiila, 

Director,  Office  of  Technology  Transfer  and 
Development,  National  Heart,  Lung,  and 
Blood  Institute. 

Dated:  August  4,  2003. 
Steven  M .  Ferguson, 
Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of 
Technology  Transfer,  National  Institutes  of 
Health. 

[PR  Doc.  03-20561  Filed  8-12-03:  8:45  am) 

BILLING  CODE  4140-<n-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Hedlth 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  histitutes  of  Health. 
Public  Health  Service,  DHHS. 

action:  Notice. 


SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

Microscopy  Imaging  System,  Filter,  and 
Method  for  Controlling  the  Illuminating 
Light  Path  of  a  Fluorescence 
Microscope 

Bechara  Kachar  (NIDCD) 

U.S.  Provisional  Application  Serial  No. 

60/463,318  filed  17  Apr  2003  (DHHS 

Reference  No.  E-1 72-2003/0-US-Ol) 
Licensing  Contact:  Michael  Shmilovich; 

301/435-5019; 

shmilovm@mail.nih.gov 
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The  invention  relates  to  an  imaging 
system  comprising  a  fluorescence 
microscope  and  an  annular  filter.  The 
microscope  has  an  associated  light 
source  for  providing  an  illuminated 
light  path  to  an  objective  of  the 
microscope  for  illuminating  a  specimen 
positioned  on  the  microscope  stage.  The 
annular  filter  is  positioned  at  a  back 
focal  plane  of  the  illuminating  light  path 
such  that  only  hollow  cone  of  steep 
angled  excitation  light  is  delivered  to 
the  specimen  and  excluding  low  angle 
and  axial  light  rays  from  entering  the 
objective.  Excitation  illumination  of  the 
specimen  occurs  only  in  a  limited 
region  of  the  specimen  corresponding  to 
the  focal  volume  where  the  light  rays  of 
the  hollow  cone  of  illumination 
converge.  This  modified  configuration 
of  the  microscope  and  aperture 
increases  signal  to  noise  ratio  of  the 
resulting  fluorescent  image  by  reducing 
out  of  focus  light  (i.e.,  scattered  light). 
Photo-damage  and  photo-bleaching  are 
also  minimized. 

Difiliision  Tensor  and  q-Space  MRI 
Specimen  Charscterization 

Peter  Basser  (NICHD),  Yaniv  Assaf 
DHHS  Reference  No.  E-079-2003/0- 

US-01  filed  08  Jul  2003 
Licensing  Contact:  Michael  Shmilovich; 

301/435-5019; 

shmilovm@mail.nih.gov 

This  new  in  vivo  magnetic  resonance 
imaging  (MRI)  method,  especially  suited 
for  the  characterization  of  brain  white 
matter,  combines  q-space  and  diffusion 
tensor  imaging  concepts:  Diffusion 
within  axons  is  modeled  as  hindered 
diffusion  parallel  to  an  axis  of  the  axon 
and  restricted  diffusion  perpendicular 
to  the  axis.  Diffusion  exterior  to  axons 
is  modeled  as  hindered  diffusion  with 
differing  diffusivities  parallel  and 
perpendicular  to  the  nerve  axis. 
Diffusion  weighted  magnetic  resonance 
images  are  obtained  from  specimens  at 
different  q  values  (magnitude  and 
direction).  Parameters  associated  with 
tissue  microstructure  are  then  extracted, 
such  as  the  intra  and  extra-axonal 
principal  diffusivities  and  their 
corresponding  principal  directions,  and 
the  volume  fractions  of  intra  and  extra- 
axonal  space.  Improved  angular 
resolution  of  fiber  tracts  orientation  can 
be  obtained  for  tractography  studies, 
and  more  microstructiual  information 
can  be  gleaned  both  diagnostic  and 
therapeutic  purposes  than  from 
conventional  diffusion  tensor  MRI. 

Method  and  System  for  Developing  and 
Querying  a  Sequence  Driven  Contextual 
Knowledge  Base 

Michael  Waters,  James  Selkirk,  and 
Raymond  Tennant  (NIEHS) 


U.S.  Patent  Application  Serial  No.  10/ 
452,384  filed  03  Jun  2003  (DHHS 
Reference  No.  E-O26-2003/O-US-01) 

Licensing  Contact:  Michael  Shmilovich; 
301/435-5019; 
shmiiovm@mail.nih  .gov 

Available  for  licensing  is  a  system  of 
predictiive  toxicology  and 
pharmacology  in  the  form  of  a 
multigenome/multispecies  knowledge 
base  incorporating  gene  and  amino  acid 
sequences,  molecular  expression  data, 
gene/protein  functional  aimotation, 
domain  specific  ontologies,  and/or 
literature  mapping.  The  present 
invention  integrates  large  volumes  of 
disparate  information,  such  as  genomic, 
proteomic,  and/or  toxicological 
knowledge  in  a  fitunework  that  serves  as 
a  continually  changing  heuristic  engine 
for  predictive  toxicology.  The  invention 
allows  characterization  of  the  effects  of, 
for  example,  chemicals  or  stressors 
across  species  as  a  function  of  dose, 
time,  and  phenotype  severity. 

This  research  is  described,  in  part,  in 
Waters  et  al..  Environ.  Health  Perspect. 
Ill  (IT):  15-18  (January  2003),  and 
republished  in  Environ.  Health 
Perspect.  Toxicogenomics  111  (6):  811- 
824  (May  2003). 

Pattern  Recognition  of  Whole  Cell  Mass 
Spectra 

Jon  G.  Wilkes  (FDA),  Alexandre 

Schvartsburg  (NCTR) 
DHHS  Reference  No.  E-01 7-2003/0- 

US-01  filed  06  Jun  2003 
Licensing  Contact:  Michael  Shmilovich; 

301/435-5019; 

shmilovm@mail.nih.gov 

This  invention  analyzes  mass  spectra 
(MALDI,  SELDl)  froma  plurality  of 
microorganism  sources  and  biological 
agents.  The  invention  is  useful  for 
diagnosing  disease,  anticipating 
epidemic  outbreaks,  monitoring  food 
supplies  for  contamination,  regulating 
bioprocessing  operations,  and  is 
especially  useful  for  detecting  agents  of 
war.  The  invention  dramatically 
improves  spectral  analysis  through 
deconvolution  of  complex  spectra  by 
collapsing  multiple  peaks  showing 
different  molecular  mass  originating 
from  the  same  molecular  fragment  into 
a  single  peak.  The  differences  in 
molecular  mass  are  apparent  differences 
caused  by  different  charge  states  of  the 
fragment  and/or  different  metal  ion 
adducts  of  one  or  more  of  the  charge 
states.  The  deconvoluted  spectrum  is 
compared  to  a  library  of  mass  spectra 
acquired  from  samples  of  known 
identity  to  uneimbiguously  determine 
the  identity  of  one  or  more  components 
of  the  sample  undergoing  analysis. 


Stem  Cell  Culture,  Monitoring  and 
Storage  System 

Rea  Ravin  (NINDS),  James  Sullivan 
(ORS),  Ronald  Mckay  (NINDS). 

U.S.  Patent  Application  Serial  No.  10/ 
334,565  filed  30  Dec  2002  (DHHS 
Reference  No.  E-171-2002/0-US-01) 

Licensing  Contact:  Michael  Shmilovich; 
301/435-5019; 
shmilovm@mail.nih.gov 

Available  for  licensing  is  a  closed 
chamber  that  provides  an  environment 
for  long-term  culture  of  stem  cells, 
stems  cells  of  central  nervous  system 
(CNS)  origin,  embryonic  stem  cells,  and 
other  cells.  The  chamber  is  designed 
with  top  and  bottom  mounted  cover 
slips  that  permit  the  observation  of  cells 
in  culture  under  an  optical  microscope. 
This  chamber  has  the  ability  to  control 
volume  and  pressure  of  liquids  and 
gases  by  an  inlet  tube  and  outlet  tubes 
at  two  different  vertical  positions.  The 
chamber  also  includes  a  ball  joint 
assembly  that  allows  for  the 
manipulation  of  a  glass  microcapillary/ 
microelectrode  to  come  in  close  contact 
with  the  developing  cells.  This 
microcapillary/microelectrode  assembly 
can  be  used  to  either  administer  grov^rth 
factors  (e.g.,  monitoring  growth  factor 
levels  such  as  BMP  and  CNTF)  and  also 
for  electrical  recording  from  the  cells. 

Dated:  August  4.  2003. 
Steven  M.  Ferguson, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
(PR  Doc.  03-20559  Filed  8-12-03:  8:45  am] 
BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Governntent-Owned  inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
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listed  belov '  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  oi  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  2P852-3804;  telephone:  301/ 
496-7057;  fkx:  301/402-0220.  A  signed 
Confidentiat  Disclosure  Agreement  will 
be  required  ko  receive  copies  of  the 
patent  applications. 


Dasso 


Antibodies  That  Specifically  Recognize 
SUMO-Con]  ugated  Proteins 

(NICHD). 

Application  Serial  No. 
filed  08  Jan  2003  (DHHS 
No.  E-066-2002/0-US-01). 
Marlene  Shinn- 


Dr.  Mary 

U.S.  Provisibnal 

60/438 

Reference 
Licensing  C  )ntact 

Astor;  301  /435-4426 


shinnin@i  nail. 
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Modulators  )f  Nuclear  Hormone 
Receptor  Ac  tivity:  Novel  Compounds, 
Diverse  Applications  for  Infectious 
Diseases,  In«(luding  Anthrax  (B. 
anthrticis]  i 

E.  M.  Sternberg  (NIMH),  J.  I.  Webster 

(NIMH),  lJ  H.  Tonelli  (NIMH).  S.  H. 

Leppla  (NIAID).  and  M.  Maoyeri 

(NIAID). 
DHHS  Refer*  nee  No.  E-247-2002/0- 

US-01  file  J  18  October  2002. 
Licensing  Cc  ntact:  Peter  Soukas;  301/ 

435-4646;  soukasp@mail.nih.gov. 

Technolog  /  summary  and  benefits: 
Nuclear  horr  lones  such  as 
glucocortico  ds  dampen  inflammatory 
responses,  ai  d  thus  provide  protection 
to  mammals  igainst  inflammatory 
disease  and  s  eptic  shock.  The  Anthrax 
lethal  factor  i  epresses  nuclear  hormone 
receptor  acti'  'ity.  and  thus  may 
contribute  to  the  infectious  agent 
causing  even  more  damage  to  the  host. 
This  observa  ion  can  be  exploited  to 
find  new  me;  ms  of  studying  and 
interfering  w  th  the  normal  function  of 
nuclear  horn  one  receptors.  Scientists  at 
NIH  have  she  wn  that  under  the 
appropriate  c  onditions,  these  molecules 
can  be  used  1 3  modulate  the  activity  of 
various  nuclt  ar  hormone  receptors. 


Identifying  useful  agents  that  modify 
these  important  receptors  can  provide 
relief  in  several  human  disorders  such 
as  inflammation,  autoinmiune  disorders, 
arthritis,  malignancies,  shock  and 
hypertension. 

Long-term  potential  applications:  This 
invention  provides  novel  agents  that  can 
interfere  with  the  action  of  nuclear 
hormone  receptors.  It  is  well  known  that 
malfunction  or  overdrive  of  these 
receptors  can  lead  to  a  number  of 
diseases  such  as  enhanced 
inflammation;  worse  sequelae  of 
infection  including  shock;  diabetes; 
hjrpertension  and  steroid  resistance. 
Hence  a  means  of  controlling  or  fine- 
tiuiing  the  activity  of  these  receptors  can 
be  of  great  benefit.  Current  means  of 
affecting  steroid  receptor  activity  are 
accompanied  by  undesirable  side- 
effects.  Since  the  conditions  for  which 
these  treatments  are  sought  tend  to  be 
chronic,  there  is  a  critical  need  for  safer 
drugs  that  will  have  manageable  side- 
effects. 

Uniqueness  or  innovativeness  of 
technology:  The  observation  that  the 
lethal  factor  from  Anthrax  has  a  striking 
effect  on  the  activity  of  nuclear  hormone 
receptors  opens  up  new  routes  to 
controlling  their  activity.  The  means  of 
action  of  this  repressor  is  sufficiently 
different  from  known  modulators  of 
hormone  receptors  (i.e.,  the  classical 
antagonists).  For  instance,  the 
repression  of  receptor  activity  is  non- 
competitive, and  does  not  affect 
hormone  binding  or  DNA  binding.  Also, 
the  efficacy  of  nuclear  hormone  teceptor 
repression  by  Anthrax  lethal  factor  is 
sufficiently  high  that  the 
pharmacological  effect  of  this  molecule 
is  seen  at  vanishingly  small 
concentrations.  Taken  together,  these 
attributes  may  satisfy  some  of  the 
golden  rules  of  drug  development  such 
as  the  uniqueness  or  novelty  of  the 
agent's  structure,  a  low  threshold  for 
activity,  high  level  of  sophistication  and 
knowledge  in  the  field  of  enquiry,  and 
the  leeway  to  further  refine  the 
molecule  by  rational  means. 

Stage  of  Development:  In  vitro  studies 
have  been  completed,  and  a  limited 
number  of  animal  studies  have  been 
carried  out. 

Method  for  the  Treatment  of  Multiple. 
Sclerosis 

Roland  Martin  et  al.  (NINDS). 

U.S.  Provisional  Application  Serial  No. 
60/393,021  filed  28  Jun  2002  (DHHS 
Reference  No.  E-143-2002/0-US-01), 
PCT/US02/38290  filed  27  Nov  2002 
(DHHS  Reference  No.  E-143-2002/0- 
PCT-02),  U.S.  Patent  Application 
filed  27  Jun  2003  (DHHS  Reference 
No.  E-143-20O2/O-US-O3),  and  PCT/ 


US03/20428  filed  27  Jun  2003  (DHHS 

Reference  No.  E-143-2002/O-PCT- 

04). 
Licensing  Contact:  Catherine  Joyce  301/ 

435-5031;  e-mail: 

joycec@mail.nih.gov. 

The  invention  relates  to  the  discovery 
that  himianized  antibodies  to  the 
interleukin-2  receptor  (IL-2R)  such  as 
(daclizumab)  are  effective  in  treating 
Aultiple  sclerosis  (MS).  In  particular,  it 
has  been  discovered  that  patients  who 
have  failed  to  respond  to  therapy  with 
interferon-beta  show  dramatic 
improvement  when  treated  with 
daclizumab,  with  patients  showing  both 
a  reduction  in  the  total  number  of 
lesions  and  cessation  of  appearance  of 
new  lesions  diuing  the  treatment 
period.  Daclizumab  is  effective  both  in 
combination  with  interferon-beta  and 
alone. 

The  above-mentioned  invention  is 
available  for  licensing  on  an  exclusive 
or  non-exclusive  basis. 

Dated:  August  4.  2003. 
Steven  M.  Ferguson, 

Acting  Director,  Division  of  Technology 
Development  and  Transfer,  Office  of  « 

Technology  Transfer,  National  Institutes  of 
Health. 

[FR  Doc.  03-20560  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  41 40-01 -P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Healtii  Service,  DHHS. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESS:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  (301) 
496-7057;  fax:  (301)  402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
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be  required  to  receive  copies  of  the 
patent  applications. 

Full-Length  cDNA  Clone  Representing 
the  Consensus  Sequence  of  the  RNA 
Genome  of  a  Human  Norovinis  (strain 
MD145-12)  that  Encodes  Biologically 
Active  Proteins 

Gael  M.  Belliot,  Kim  Y.  Green,  Stanislav 

V.  Sosnovtsev  (NIAID) 
DHHS  Reference  No.  E-2 12-2003/0 
Licensing  Contact:  Sally  Hu;  301/435- 

5606;  hus@mail.nih.gov 

The  invention  provides  for  a  full- 
length  cloned  cDNA  copy  of  the  RNA 
genome  of  a  predominant  norovinis 
strain  designated  MD145-12  that  was 
associated  with  hiunan  gastrointestinal 
illness.  The  noroviruses,  which  were 
formerly  known  as  "Norwalk-like" 
viruses  are  estimated  to  cause  23 
million  cases  of  acute  gastroenteritis  in 
the  USA  each  year.  The  virus  has  been 
designated  into  category  B  of  the  CDC 
biodefense-related  priority  pathogens 
because  it  can  be  used  as  an  agent  of 
bioterrorism.  The  subject  cDNA  clone  of 
the  virus  encodes  proteins  of  the 
MD145-12  strain  diat,  when  expressed 
in  vitro,  exhibit  properties  that  would 
be  expected  from  those  produced  by  the 
original  infectious  virus.  This  cDNA 
clone  is  presently  the  only  source  to 
obtain  norovinis  proteins  to  facilitate 
studies  aimed  at  developing  control 
strategies  such  as  vaccines  and 
therapeutic  drugs. 

It  is  our  intention  not  to  seek  patent 
protection  for  the  above  described 
invention.  Instead,  the  cDNA  clone  for 
norovinis  strain  MD145-12  is  available 
for  licensing  via  biological  material 
license  (BML). 

Rapamycin  Resistant  T  Cells  and 
Therapeutic  Uses  Thereof 

Drs.  Daniel  Fowler  (NCI),  Unsu  Jung 
(NCI),  Jeannie  Hou  (NCI),  Ronald 
Gress  (NCI),  Bruce  Levine  (U.  of 
Penn.),  and  Carl  June  (U.  of  Perm.) 

U.S.  Provisional  Application  Serial  No. 
60/478,736  filed  12  Jun  2003  (DHHS 
Reference  No.  E-063-2003/0-US-01) 

Licensing  Contact:  Sally  Hu;  301/435- 
5606;  hus@mail.nih.gov 

This  invention  identified  T  cell 
culture  conditions  that  use  the  immune 
suppression  drug  rapamycin  (sirolimus) 
to  generate  rapamycin-resistant  cells 
having  Thl,  Th2,  Tel  or  Tc2  function 
(Th=T  helper  lymphocytes; 
Tc=cytotoxic  T  Ijrmphocytes).  This 
invention  has  demonstrated  how  to 
generate  T  cells  enriched  for  Thl,  Th2, 
Tel  or  Tc2  functions  as  well  as  how  to 
control  these  functions  in  vivo.  Those 
methods  can  make  T  cell  therapies 
significantly  more  viable  and  applicable 


for  treatment  of  a  variety  of  diseases 
states,  including  cancer,  infectious 
diseases,  autoimmune  diseases.  Graft  vs. 
Host  Disease  (GVHD)  associated  with 
allogeneic  hematopoietic  stem  cell 
transplantation,  and  graft  rejection. 
Thus,  this  invention  has  many  useful 
purposes  that  could  generate  significant 
interest  among  groups  pursuing  immune 
therapies,  particularly  T  cell-based 
therapeutic  approaches.  Diseases  in 
which  T  cell  based  therapies  would  be 
of  major  impact  include  cancer,  viral 
infections  such  as  HIV  disease, 
autoimmunity,  transplantation  and  any 
other  disease  in  which  the  T  cells 
participate. 

Computational  Prediction  Method  for  T 
Cell  Epitopes  Based  on  Quantitative 
Properties  of  MHC  Binding  Peptides 

Myong-Hee  Sung  and  Richard  Simon 
(NCI) 

U.S.  Provisional  Application  Serial  No. 
60/416,034  filed  03  Oct  2002  (DHHS 
Reference  No.  E-llO-2002/O-US-Ol) 

Licensing  Contact:  Cristina 
Thalhammer-Reyero;  301/435-4507; 
thalhamc@mail.nib  .gov 

NIH  announces  a  computational 
method  for  the  prediction  of  peptides 
binding  to  major  histocompatibility 
complex  proteins  (MHC),  which 
facilitates  the  resource-consuming  effort 
required  to  identify  T-cell  epitopes.  The 
presentation  of  such  epitopes  by  the 
MHC  to  T-cells  can,  in  conjunction  with 
co-factor  interactions,  activate  the  T- 
cells  to  initiate  the  necessary  immune 
response  against  the  epitope  source. 
ConsequenUy,  peptides  that  are 
predicted  to  bind  to  multiple  MHC 
molecules  are  potentially  useful  in 
vaccine  design.  The  invention  describes 
a  new  method  for  predicting  MHC 
binding  based  on  peptide  property 
models  constructed  using  biophysical 
parameters  of  the  constituent  amino 
acids  and  a  training  set  of  known 
binders.  For  example,  the  models  can  be 
applied  to  development  of  anti-tumor 
vaccines  by  scanning  proteins  over- 
expressed  in  cancer  cells  for  peptides 
that  bind  to  a  variety  of  MHC  molecules, 
as  illustrated  in  the  context  of 
identifying  candidate  T-cell  epitopes  for 
melanomas  and  breast  cancers.  This 
computational  approach  provides  an 
efficient  and  focused  strategy  for 
identifying  candidate  epitopes  for 
development  of  vaccines  and  anti- 
cancer immunotherapy. 


Dated:  August  4,  2003. 
Steven  M.  Ferguson, 

Director,  Division  of  Technology  [)evelopment 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  03-20562  Filed  8-12-03;  8:45  am] 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as    - 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Hypovolemic  Circulatory  Cbllapse: 
Mechanisms  and  Opportunities  to  Improve 
Resuscitation  Outcomes. 

Date:  Octot)er  2-3,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Columbia  Hotel,  10207 
Wincopin  Circle,  Columbia,  MD  21044. 

Contact  Person:  Katherine  M.  Malinda, 
Ph.D.,  Scientific  Review  Administrator. 
Review  Branch.  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute.  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Room  7198.  Bethesda.  MD 
20892,  301/435-0297. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research:  93.839,  Blood  Diseases 
and  Resources  Research.  National  Institutes 
of  Health.  HHS) 

Dated:  August  5.  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20547  Filed  8-12-03;  8:45  am] 
BILUNG  CODE  4140-01-M 
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DEPARTM94T  OF  HEALTH  AND 
HUMAN  SEltVICES 

National  Inatttutes  of  Healtti 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
IMeetings 

Pursuant  lo  section  10(d)  of  the 
Federal  Adv  isory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  gi\  en  of  (be  following 
meeting. 

The  meeti  ig  will  be  closed  to  the 
public  in  ac(  ordance  with  the 
provisions  si  it  forth  in  sections  552(c)(4) 
and  552b(c)(3).  Title  5  U.S.C.  as 
amended.  Tae  grant  applications  and 
the  discussitns  could  disclose 
confidential  trade  secrets  or  commercial 
property  sue  i  as  patentable  material, 
and  persona  information  concerning 
individuals  rssociated  with  the  grant 
applications  the  disclosure  of  which 
would  const  tute  a  clearly  unwarranted 
invasion  of  f  ersonal  privacy. 

Name  of  Co.  nmittee:  National  Institute  on 
Alcohol  Abus(  and  Alcoholism  Special 
Emphasis  Pam  il. 

Date:  Augus   15,  2003. 

Time:  10  a.r  i.  to  11  a.m. 

Agenda:  To  -eview  and  evaluate  grant 
applications. 

Place:  Natio  lal  Institutes  of  Health,  Willco 
Building,  600C  Executive  Boulevard, 
Rockville.  MD  20852,  (Telephone  Conference 
Call). 

Contact  Pen  on:  Elsie  D.  Taylor.  Scientific 
Review  Admir  istrator,  Extramural  Project 
Review  Brand  .  National  Institute  on  Alcohol 
Abuse  and  Ale  aholism,  National  Institutes  of 
Health,  Suite  A  D9.  6000  Executive  Blvd., 
Bethesda,  MD  !0892-7003.  (301)  443-9787, 
etaylor®niaaa.  nib.gov. 

This  notice  i;  being  published  less  than  15 
days  prior  to  tl  e  meeting  due  to  the  timing 
limitations  im|  losed  by  the  review  and, 
funding  cycle. 

Name  ofCoi  imittte:  National  Institute  on 
Alcohol  Abu.sa  and  Alcoholism  Special 
Emphasis  Pane  I  Halsted  ROl  Application. 

Date:  AugusI  15,  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  i  eview  and  evaluate  grant 
applications. 

Place:  Natioi  al  Institutes  of  Health.  Willco 
Building,  600  I  xecutive  Boulevard, 
Rockville.  MD  20852.  (Telephone  Conference 
Call). 

Contact  Pers  m:  Elsie  D.  Taylor,  Scientific 
Review  Admin  strator.  Extramural  Project 
Review  Branch ,  National  Institute  on  Alcohol 
Abuse  and  Ale  )holism.  National  Institutes  of 
Health,  Suite  4  )9,  6000  Executive  Blvd.. 
Bethesda,  MD  :  0892-7003.  (301)  443-9787 
etaylor@niaaa.  iih.gov. 

This  notice  i  i  being  published  less  than  15 
days  prior  to  tk  e  meeting  due  to  the  timing 
limitations  imp  osed  by  the  review  and 
funding  cycle. 

(Catalogue  of  F  sderal  Domestic  Assistance 
Program  Nos.  9  3.271,  Alcohol  Research 


Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  August  5,  2003. 
LaVerae  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(PR  Doc.  03-20548  Filed  8-12-03;  8:45  am] 
BUJNG  CODE  414(Mn-M 


OEPARTIMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

National  institutes  of  Health 

National  institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initied 
Review  Group,  Health  Services  Re.search 
Review  Subcommittee.  AA-2  Health  Services 
Committee. 

Date:  October  9.  2003. 
^  Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  Elsie  Taylor,  Scientific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd.. 
Bethesda,  MD  20892-7003,  (301)  443-9787, 
eiaylor@niaaa.nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group  Biomedical  Research  Review 
Subcommittee. 

Date:  October  20,  2003. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  7400  Wisconsin 
Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Sathasiva  B.  Kandasamy, 
Ph.D.,  Scientific  Review  Administrator, 


Extramural  Project  Review  Branch  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd,  Suite  409,  Bethesda,  MD 
20892-7003.  (301)  443-2926, 
skandasa@mail.nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group,  Clinical  and  Treatment 
Subcommittee  AA-3  Chartered  Committee 
Review  Meeting. 

Date:  October  23-24.  2003. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Elsie  Taylor,  MS, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch.  National  Institute  on 
Alcohol  Abuse  and  Alcoholism.  National 
Institutes  of  Health.  Suite  409.  6000 
Executive  Blvd..  Bethesda.  MD  20892-7003. 
(301)  443-9787,  etaylor@niaaa.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272.  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891.  Alcohol  Research  Center  Grants. 
National  Institutes  of  Health.  HHS) 

Dated:  August  5,  2003. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20549  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  General  Medical 
Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
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individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
General  Medical  Sciences  Council. 

Date:  September  11-12,  2003. 

Closed:  September  11,  2003.  8:30  a.m.  to 
10:30  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Natcher  Building  45,  Conference  Rooms  El 
and  E2.  Bethesda.  MD  20892. 

Open:  September  11,  2003,  10:30  a.m.  to  5 
p.m. 

Agenda:  For  discussion  of  program  policies 
and  issues,  opening  remarks,  report  of  the 
Director.  NIGMS.  new  potential 
opportunities  and  other  business  of  the 
Council. 

Place:  National  Institutes  of  Health, 
Natcher  Building  45.  Conference  Rooms  El 
and  E2.  Bethesda.  MD  20892. 

Closed:  September  12.  2003.  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
Natcher  Building  45.  Conference  Rooms  El 
and  E2.  Bethesda.  MD  20892. 

Contact  Person:  Norka  Ruiz  Bravo.  Ph.D.. 
Associate  Director  for  Extramural  Activities, 
National  Institute  of  General  Medical 
Sciences,  National  Institutes  of  Health, 
Natcher  Building,  Room  2AN24G,  Bethesda. 
MD  20892,  (301)  594-4499. 

In  the  interest  of  security.  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  govermnent 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  Home  page:  http:// 
www.nigms.nih.gov/about/ 
advisory_council.html,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375.  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology. 
Physiology,  and  Biological  Chemistry 
Research;  93.862.  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96. 
Special  Minority  Initiatives.  National 
Institutes  of  Health.  HHS) 


Dated:  August  5.  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-20550  Filed  8-12-03;  8:45  am) 

BILUNC  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environnrtental 
Health  Sciences;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade' secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Environmental  Health  Sciences  Council. 

Date:  September  15-16,  2003. 

Open:  September  15,  2003,  8:30  a.m.  to 
5:30  p.m. 

Agenda:  Discussion  of  program  policies 
and  issues. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101,  Rodbell  Auditorium, 
111  T.W.  Alexander  Drive,  Research  Triangle 
Park,  NC  27709. 

Closed:  September  16,  2003,  8:30  a.m.  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Nat.  Inst,  of  Environmental  Health 
Sciences,  Building  101,  Rodbell  Auditorium, 
111  T.W.  Alexander  Drive.  Research  Triangle 
Park.  NC  27709. 

Contact  Person:  Anne  P.  Sassaman.  Ph.D.. 
Director.  Division  of  Extramural  Research 
and  Training.  National  Institute  of 
Environmental  Health  Sciences.  National 
Institutes  of  Health.  P.O.  Box  12233. 
Research  Triangle  Park.  NC  27709.  919/541- 
7723. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www. niehs.nih  .gov/dert/c-agenda .htm,  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.115.  Biometry  and  Risk 
Estimation — Health  Risks  from 
Environmental  Exposures;  93.142.  NIEHS 
Hazardous  Waste  Worker  Health  and  Safety 


Training;  93.143.  NIEHS  Superfund 
Hazardous  Substances — Basic  Research  and 
Education;  93.894.  Resources  and  Manpower 
Development  in  the  Environmental  Health 
Sciences;  93.113,  Biological  Response  to 
Environmental  Health  Hazards:  93.114. 
Applied  Toxicological  Research  and  Testing. 
National  Institutes  of  Health.  HHS) 

Dated:  August  6.  2003. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

|FR  Doc.  03-20555  Filed  8-12-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  S(>ecial 
Emphasis  Panel  Biodefense  and  Emerging 
Infectious  Diseases  Research  Opportunities. 

Date:  September  3,  2003. 

Time:  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Rockledge  6700,  6700B  Rockledge  Drive, 
Bethesda,  MD  20817  (Telephone  Conference 
Call). 

Contact  Person:  Eleazar  Cohen.  Ph.D.; 
Scientific  Review  Administrator,  Scientific 
Review  Program.  NIAID/NIH.  6700B 
Rockledge  Drive.  Rm  2220.  Bethesda.  MD 
20892.  301-496-2550,  ecl7w@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS). 

Dated:  August  6,  2003. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20556  Filed  8-12-03;  8:45  am] 
BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 
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DEPARTMErh"  OF  HEALTH  AND 
HUMAN  SEFWICES 

National  Institutes  of  Health 

National  Libf)ary  of  Medicine;  Notice  of 
Meeting 

Pursuant  t(  section  10(d)  of  the 
Federal  Advi  iory  Committee  Act,  as 
amended  (5  iJl.S.C.  Appendix  2),  notice 


is  hereby  given  of  a  meeting  of  the 
Board  of  Scientific  Counselors,  National 
Library  of  Medicine. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  The  meeting 
will  be  closed  to  the  public  as  indicated 
below  in  accordance  with  the  provisions 
set  forth  in  section  552b(c)(6),  Title  5 
U.S.C,  as  amended  for  the  review, 
discussion,  and  evaluation  of  individual 
intramural  programs  and  projects 
conducted  by  the  National  Library  of 
Medicine,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Name  of  Committee:  Board  of  Scientific 
Counselors,  National  Library  of  Medicine; 
Board  of  Scientific  Counselors,  Lister  Hill 
Center. 

Date:  September  25-26,  2003. 

Open:  September  25.  2003,  9  a.m.  to  1  p.m. 

Agenda:  Review  of  research  and 
development  programs  and  preparation  of 
reports  of  the  Lister  Hill  National  Center  for 
Biomedical  Communication. 

P/oce:  National  Library  of  Medicine. 
Building  38.  2nd  Floor  Board  Room.  8600 
Rockville  Pike,  Bethesda.  MD  20894. 

Closed:  September  25,  2003,  1  p.m.  to  2 
p.m. 

Agenda:  To  review  and  evaluate  personal 
qualifications  and  performance,  and 
competence  of  individual  investigators. 

Place:  National  Library  of  Medicine. 
Building  38,  2nd  Floor  Board  Room,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Open:  September  25,  2003,  2  p.m.  to  5  p.m. 

Agenda:  Review  of  research  and 
development  programs  and  preparation  of 
reports  of  the  Lister  Hill  National  Center  for 
Biomedical  Communications. 

Place:  National  Library  of  Medicine, 
Building  38,  2nd  Floor  Board  Room,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Open:  September  26.  2003,  9  a.m.  to  12 
p.m. 

Agenda:  Review  of  research  and 
development  programs  and  preparation  of 
reports  of  the  Lister  Hill  National  Center  for 
biomedical  Communications. 

Place:  National  Library  of  Medicine, 
Building  38,  2nd  Floor  Board  Room,  8600 
Rockville  Pike,  Bethesda,  MD  20894. 

Contact  Person.  Jackie  Duley,  Program 
Assistant,  Lister  Hill  National  Center  for 
Biomedical  Communications,  National 
Library  of  Medicine,  Bldg  38A,  Rm  7N-705, 
Bethesda,  MD,  301-496-4441 . 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 


name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
l.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  Ai%ust  5,  2003. 

LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20551  Filed  8-12-03:  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personeil  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  R03  Grant 
Review. 

Date:  September  29,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place-  Embassy  Suites  at  the  Chevy  Chase 
Pavilion,  4300  Military  Road,  NW., 
Washington,  DC  20015. 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
Ph.D.,  Medical  Offlcer/SRA.  National  Library 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 
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Dated:  August  5.  2003. 
LaVerae  Y.  Stringfield, 

Director,  Office  of  Federal, Advisory 

Committee  Policy. 

(FR  Doc.  03-20552  Filed  8-12-03;  8:45  ami 

BILLING  CODE  414<M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  G13 
Publications  Grant  Review. 

Date:  September  12,  2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Rockville,  1750 
Rockville  Pike,  Rockville,  MD  20852. 

Contact  Person:  Merlvn  M.  Rodrigues,  MD, 
Ph.D.,  Medical  Officer/SRA,  National  Library 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301,  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  August  5,  2003. 
I^ Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-20553  Filed  8-12-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Hair  Cells. 

Date;  August  11.2003. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5176, 
MSC  7844,  Bethesda,  MD  20892,  301-435- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel.  Synaptic 
Plasticity  and  Dendritic  K+  Channels. 

Date:  August  12,  2003. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Daniel  R.  Kenshalo,  Ph.D.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  5176, 
MSC  7844,  Bethesda,  MD  20892,  301-435- 
1255. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Bacterial 
Pathogenesis  &  Structural  Studies. 

Dote;  August  13,  2003. 

Time:  11:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  Freund,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4198, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1050,  freundr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Papilloma 
Studies. 

Dote;  August  14,  2003. 

Time:  2  p.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6701 
Rockledge  Drive.  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Robert  Freund,  Ph.D., 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4198. 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1050,  freundr@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Genetics  of 
Viral  Immune  Response. 

£tore;  August  15.  2003. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive.  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Robert  Freund,  Ph.D., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4198, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435- 
1050, /reunc/r@csr.ni7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Islet 
Vascularization. 

Date:  August  18.  2003. 

T/me;  8:30  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda,  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Ann  A.  Jerkins.  Ph.D., 
S(;ientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  6154, 
MSC  7892,  Beihesda,  MD  20892,  (301)  435- 
4514. 

This  notice  is  being  published  less  than  15   ; 
days  prior  to  the  meeting  due  ^o  the  timing    _ 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  Retrovirus 
and  Liver  Disease. 

Date:  August  19.  2003. 

Time:  11  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  6701 
Rockledge  Drive,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Robert  Freund,  Ph.D.. 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  4198, 
MSC  7808,  Bethesda,  MD  20892,  (301)  435-     s 
1050,  freundr@csr.nih.gov. 
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DEPARTM  -NT  OF  HEALTH  AND 
HUMAN  SeRVICES 

National  Institutes  of  Healtti 

List  of  Addnional  Drugs  for  Which 
Pediatric  Sjtudies  Are  Needed 

ACnON:  Notice. 

SUMMARY:  'nie  National  Institutes  of 
Health  (NM)  is  providing  notice  of  a 
"List  of  Additional  Drugs  for  Which 
Pediatric  SJudies  Are  Needed."  This 
listing  extends  the  initial  list  published 
in  the  Federal  Register  on  January  21, 
2003  (Voluine  68,  Number  13,  pages 
2789-27901.  The  NIH  has  developed  the 
list  in  consi  dtation  with  the  Food  and 
E>rug  Admi:  listration  (FDA)  and 
pediatric  e>  perts,  as  mandated  by 
section  4091  of  the  Best  Pharmaceuticals 
for  Childrei  Act  (BPCA),  Public  Uw 
107-109.  T  lis  list  prioritizes  additional 
drugs  most  in  need  of  study  for  use  by 
children  to  ensure  their  safety  and 
efficacy.  It '  vill  be  updated  regularly 
imtil  the  A<  t  expires  on  October  1,  2007. 
DATES:  This  list  is  effective  upon 
publication 

FOR  FURTHEI)  INFORMATION  CONTACT:  Dr. 
Donald  Mattison,  National  Institute  of 
Child  Healt  i  and  Human  Development, 


6100  Executive  Boulevard,  Room  4B- 

100,  Rockville,  MD,  20892,  e-mail 

BestPhannaceuticals@maiI.nih.gov. 

telephone  301-496-5097  (not  a  toll-free 

number). 

SUPPLEMENTARY  INFORMATION: 

Background 

The  NIH  is  providing  notice  of  a  "List 
of  Additional  Drugs  for  Which  Pediatric 
Studies  Are  Needed."  On  January  4, 
2002,  President  Bush  signed  into  law 
the  Best  Phannaceuticals  for  Children 
Act  (BPCA).  The  BPCA  mandates  that 
the  NIH  in  consultation  with  the  FDA 
and  experts  in  pediatric  research  shall 
develop,  prioritize,  and  publish  on  at 
least  an  annual  basis  a  list  of  approved 
drugs  for  which  pediatric  studies  are 
needed.  For  inclusion  on  the  list,  an 
approved  drug  must  meet  the  following 
criteria:  (1)  There  is  an  approved 
application  under  section  505{j)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(21  U.S.C.  355(j));  or  (2)  there  is  a 
submitted  application  that  could  be 
approved  imder  the  criteria  of  section 
505(j)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act;  or  (3)  there  is  no  patent 
protection  or  market  exclusivity 
protection  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act;  or  (4)  there  is 
a  referral  for  inclusion  on  the  list  under 
section  505A(d)(4)(c);  and  additional 
studies  are  needed  to  assess  the  safety 
and  effectiveness  of  the  use  of  the  drug 
in  the  pediatric  population.  The  BPCA 
further  stipulates  that  in  developing  and 
prioritizing  the  list,  the  NIH  shall 
consider,  for  each  drug  on  the  list:  (1) 
The  availability  of  information 
concerning  the  safe  and  effective  use  of 
the  drug  in  the  pediatric  population;  (2) 
whether  additional  information  is 
needed;  (3)  whether  new  pediatric 
studies  concerning  the  drug  may 
produce  health  benefits  in  the  pediatric 
population;  and  (4)  whether 
reformulation  of  the  drug  is  necessary. 

In  developing  this  addition  to  the 
initial  list  published  on  January  21, 
2003,  the  NIH  consulted  with  the  FDA. 
the  American  Academy  of  Pediatrics, 
the  United  States  Pharmacopoeia  and 
other  experts  in  pediatric  research.  A 
preliminary  list  of  certain  off-patent 
drugs  was  drafted  and  categorized  as  a 
function  of  indication  and  use.  The 
drugs  were  then  prioritized  based  on 
frequency  of  use  in  the  pediatric 
population,  severity  of  the  condition 
being  treated,  and  potential  for 
providing  a  health  benefit  in  the 
pediatric  population. 

Following  are  the  additional  drugs  for 
which  pediatric  studies  are  most 
urgently  needed: 

Ampicillin/sulbactam. 


Diazoxide. 

Isoflurane. 

Lindane. 

Meropenem. 

Metoclopramide. 

Piperacillin/tazobactam. 

Promethazine. 

Dated:  August  4.  2003.      ' 
Elias  A.  Zerhouni, 

Director,  National  Institutes  of  Health. 

[FR  Doc.  03-20558  Filed  8-12-03;  8:45  am] 

BIUJNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[Program  Announcement  No.  ACF-HHS- 
ORR-07-28-2003] 

ORR  Annoucement  for  Services  to 
Recently  Arrived  Refugees 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR)  Administration  for  Children  and 
Families,  HHS. 

ACTION:  Notice  of  an  additional  closing 
date  for  the  ORR  Standing 
Announcement  for  Services  to  Recently 
Arrived  Refugees:  Category  One — 
Preferred  Communities,  published  in 
the  Federal  Register  on  May  9,  2001  (66 
FR  23705). 

CFDA  #:  The  Catalog  of  Federal  Domestic 
Assistance  is  93.576. 
SUMMARY:  The  current  Standing 
Announcement  for  Services  to  Recently 
Arrived  Refugees  posted  on  May  9,  2001 
includes  an  application  deadline  of 
February  28.  This  notice  announces  an 
additional,  one-time  closing  date  for 
Category  One  of  this  standing 
announcement. 
ELIGIBILITY:  As  specified  in  the 
annoimcement  posted  on  May  9,  2001, 
eligible  applicants  are  agencies  that 
cmxently  resettle  refugees  under  a 
Reception  and  Placement  Cooperative 
Agreement  with  the  Department  of  State 
or  with  the  Department  of  Justice. 
SUMMARY:  For  the  past  two  years, 
refugee  arrival  numbers  have  been  low, 
and  agency  staff  has  been  reduced.  With 
the  arrival  of  the  Somali  Bantu, 
resettlement  staff  will  be  presented  with 
many  challenges,  and  local  services  will 
need  to  be  enhanced.  Through  this 
additional  closing  date,  ORR  intends  to 
provide  resources  to  meet  the  needs  of 
the  Somali  Bantu. 

DATES:  The  closing  date  for  applications 
is  September  12,  2003.  Please  note  that 
all  applications  must  be  received  (as 
opposed  to  postmarked)  in  ACF  by  this 
date  or  they  will  be  considered  late.  Due 
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to  delays  in  mail  delivery  to  Federal 
offices,  we  encourage  applicants  to  use 
overnight  courier  service  to  ensure 
prompt  delivery  and  receipt. 
ANNOUNCEMENT  AVAILABILITY:  This 
program  announcement  and  the 
application  materials  are  available  from 
Sue  Benjamin,  Office  of  Refugee 
Resettlement  (ORR),  370  L'Enfant 
Promenade,  SW.  8th  Floor  West, 
Washington,  DC  20447  and  from  the 
ACF  Web  site  at:  http:// 
www.acf.hhs.gov/programs/orr. 
FUNDING  AVAILABILmr:  ORR  expects  to 
award  $2.5  million  in  discretionary 
social  service  funds  for  the  Somali 
Bantu  (first  tier)  resettlement  sites. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Benjamin.  Office  of  Refugee 
Resettlement,  telephone  number  (202- 
401-4851)  or  e-mail  at 
SBenjamin@acf.hhs.gov  or  call  Daphne 
Weeden,  Grants  Officer,  telephone 
nimiber  (202-260-5980)  or  e-mail  at 
paqueries-ogm@acf.hhs.gov. 

Dated:  August  8,  2003. 
Nguyen  Van  Hanh, 

Director.  Office  of  Refugee  Resettlement. 
[FR  Doc.  03-20592  Filed  8-12-03;  8:45  am] 

WLUNG  CODE  4184-01-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Secret  Service 

Notice  of  Proposed  Information 
Collection 

ACTION:  Notice  of  proposed  information 
collection. 

SUMMARY:  The  U.S.  Department  of 
Homeland  Security,  Office  of  the  Chief 
Information  Officer,  invites  comments 
on  the  proposed  information  collection 
request  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Currently,  the 
U.S.  Secret  Service,  within  the  U.S. 
Department  of  Homeland  Security  is 
soliciting  comments  concerning  the  SSF 
3237,  Contractor  Persoimel  Access 
Application  Form. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
14,  2003. 

ADDRESS:  Direct  all  written  comments  to 
United  States  Secret  Service, 
Recruitment  and  Personnel  Security 
Division,  Attn:  Special  Agent  Norman 
Setser,  Clearance  and  Access  Branch, 
950  H  St.,  NW.,  Washington,  DC  20223, 
Suite  3800,  202/406-5830 
{N.Setser@usss.dhs.gov).  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TDD)  may  either  call  the 
Federal  Information  Relay  Service 


(FIRS)  at  1-800-877-8339  or  call 
directly  (TTY)  202/406-5390. 
FOP  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
shoidd  be  directed  to:  United  States 
Secret  Service.  Recruitment  and 
Persoimel  Security  Division.  Attn: 
Special  Agent  Norman  Setser,  Clearance 
and  Access  Branch.  950  H  St..  NW., 
Washington,  DC  20223,  Suite  3800,  202/ 
406-5979.  Telephone  number:  202/406- 
5830  [N.Setsei@usss.dhs.gov). 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires 
each  Federal  agency  to  provide 
interested  Federal  agencies  and  the 
public  an  early  opportimity  to  comment 
on  information  collection  requests.  The 
notice  for  this  proposed  information 
collection  contains  the  following:  (1) 
The  name  of  the  component  of  the  U.S. 
Department  of  Homeland  Seciuity;  (2) 
Type  of  review  requested,  e.g.,  new, 
revision,  extension,  existing  or 
reinstatement;  (3)  OMB  Control 
Nimiber,  if  applicable;  (4)  Title;  (5) 
Summary  of  the  collection;  (6) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (7) 
Respondents  and  frequency  of 
collection;  and  (8)  Reporting  and/or 
Recordkeeping  burden. 

The  Department  of  Homeland 
Seciu-ity  invites  public  comment. 

The  Department  of  Homeland 
Security  is  especially  interested  in 
public  conunent  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department,  including  whether  the 
information  will  have  practical  utility; 
(2)  is  the  estimate  of  burden  for  this 
information  collection  accurate;  (3)  how 
might  the  Department  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4)  how 
might  the  Department  minimize  the 
biuden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Abstract:  Respondents  are  all  Secret 
Service  contractor  personnel  requiring 
access  to  Secret  Service  controlled 
facilities  in  performance  of  their 
contractual  duties.  These  contractors,  if 
approved  for  access,  will  require 
escorted,  unescorted,  and  staff-like 
access  to  Secret  Service  controlled 
facilities.  Responses  to  questions  on  the 
SSF.  3237  yield  information  necessary 
for  the  adjudication  of  eligibility  for 
facility  access. 

United  States  Secret  Service 

Title:  Contractor  Personnel  Access 
Application. 


OMB  Number:  1620-0002. 

Form  Number:  SSF  3237. 

Frequency:  Occasionally. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Individuals  or 
Households/Business. 

Estimated  Number  of  Respondents: 
5,000. 

Estimated  Time  for  Respondent:  15 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  1,250  hours. 

Estimated  Total  Burden  Cost  (capital/ 
startup):  None. 

Total  Burden  Cost  (operating/ 
maintaining):  None. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Dated:  August  8.  2003. 
Adam  Becker, 

Chief— Policy  Analysis  and  Records  Systems 
Branch,  U.S.  Secret  Service,  U.S.  Department 
of  Homeland  Security. 
[FR  Doc.  03-20591  Filed  8-12-03;  8:45  am] 

BIUJNG  CODE  4810-42-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2003-15169] 

Information  Collection  Under  Review 
by  the  Office  of  Management  and 
Budget  (OMB):  OMB  Control  Numbers: 
1625-0039  (Formerly  2115-0506). 
1625-0038  (Formerly  2115-0505), 
1625-0066  (Formerly  2115-0595),  and 
1625-0012  (Formerly  2115-0042) 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
request  for  comments  annoimces  that 
the  Coast  Guard  has  forwarded  the  four 
Information  Collection  Requests  (ICRs) 
abstracted  below  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
Our  ICRs  describe  the  information  we 
seek  to  collect  from  the  public.  Review 
and  comment  by  OIRA  ensiu^s  that  we 
impose  only  jjaperwork  burdens 
commensurate  with  our  performance  of 
duties. 

DATES:  Please  submit  comments  on  or    - 
before  September  12,  2003. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
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enter  the  pocket  [USCG  2003-15169] 
more  thart  once,  please  submit  them  by 
only  one  <  i  the  following  means: 

(l){a)  B;  ■  mail  to  the  Docket 
Managem  snt  Facility,  U.S.  Department 
of  Transportation,  room  PL-401,  400 
Seventh  S  leet,  SW.,  Washington,  DC 
20590-001 II.  fb)  By  mail  to  OIRA.  725 
17th  Strefijt  NW.,  Washington,  DC  20503. 
to  the  atte  ition  of  the  Desk  Officer  for 
the  Coast  i  }uard. 

(2)(a)  B5  delivery  to  room  PL-401  at 
the  addres  s  given  in  paragraph  (l)(a) 
above,  betiveen  9  a.m.  and  5  p.m., 
Monday  tl  rough  Friday,  except  Federal 
holidays.  ■  'he  telephone  number  is  202- 
366-9329.  (b)  By  delivery  to  OIRA,  at 
the  addres ;  given  in  paragraph  (l)(b) 
above,  to  t  le  attention  of  the  Desk 
Officer  for  the  Coast  Guard. 

(3)  By  fa  x  to  (a)  the  Facility  at  202- 
493-2251  md  (b)  OIRA  at  202-395- 
5806,  or  e-  mail  to  OIRA  at 
oiradockt  t@omb.eop.gov,  attention: 
Desk  Offio  3r  for  the  Coast  Guard. 

(4)(a)  El(  ictronically  through  the  Web 
site  for  the  Docket  Management  System 
at  httpj/d  ns.dot.gov.  fb)  OIRA  does  not 
have  a  We  )  site  on  which  you  can  post 
your  comnents. 

(5)  Elect  onically  through 
Federal  eR  iile  Portal: 
http://ww\  '.regulations.gov. 

The  Faci  lity  maintains  the  public 
docket  for  ;his  notice.  Comments  and 
material  re  ceived  from  the  public,  as 
well  as  do(  uments  mentioned  in  this 
notice  as  b  ;ing  available  in  the  docket, 
will  becon  e  part  of  this  docket  and  will 
be  availabl  3  for  inspection  or  copying  at 
room  PL-4  01  (Plaza  level).  400  Seventh 
Street,  SW  ,  Washington,  DC,  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  exc  ept  Federal  holidays.  You 
may  also  fi  ad  this  docket  on  the  Internet 
at  http://di  is.dot.gov. 

Copies  o  the  complete  ICRs  are 
available  ft  r  inspection  and  copying  in 
public  doc  Lets.  They  are  available  in 
docket  US(  :G  2003-15169  of  die  Docket 
Manageme  it  Facility  between  10  a.m. 
and  5  p.m.  Monday  through  Friday, 
except  Fed  jral  holidays;  for  inspection 
and  printir  g  on  the  Internet  at  http:// 
dms.dot.gor,  and  for  inspection  from  the 
Commandant  (G-CIM-2),  U.S.  Coast 
Guard,  room  6106,  2100  Second  Street 
SW.,  Wash  ngton,  DC,  between  10  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Fedi!ral  holidays. 
FOR  FURTHE  R  INFORMATION  CONTACT: 
Barbara  Da  as.  Office  of  Information 
Management,  202-267-2326,  for 
questions  c  n  this  document;  Dorothy 
Beard,  Chi«  f.  Documentary  Services 
Division,  U.S.  Department  of 
Transportaion.  202-366-5149,  for 
questions  0  q  the  docket. 


SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov, 
and  they  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  paragraph  below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  request  for  comment  [USCG-2003- 
15169),  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES:  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  ai  any  time  and 
conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  in  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  the 
Privacy  Act  Statement  of  DOT  in  the 
Federal  Register  published  on  April  11, 
2000  [65  FR  19477),  or  you  may  visit 
http://dms.dot.gov. 

Regulatory  History 

This  request  constitutes  the  30-day 
notice  required  by  OIRA.  The  Coast 
Guard  has  already  published  [68  FR 
31723  (May  28,  2003))  the  60-day  notice 


required  by  OIRA.  That  notice  elicited 
no  comments. 

Request  for  Comments 

The  Coast  Guard  invites  comments  on 
the  proposed  collections  of  information 
to  determine  whether  the  collections  are 
necessary  for  the  proper  performance  of 
the  functions  of  the  Department.  In 
particular,  the  Coast  Guard  would 
appreciate  comments  addressing:  (1) 
The  practical  utility  of  the  collections; 
(2)  the  accuracy  of  the  Department's 
estimated  burden  of  the  collections;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  that  is  the 
subject  of  the  collections;  and  (4)  ways 
to  minimize  the  burden  of  collection  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Comments,  to  DMS  or  OIRA,  must 
contain  the  OMB  Control  Number  of  the 
ICR  addressed.  Comments  to  DMS  must 
contain  the  docket  number  of  this 
request,  USCG  2003-15169.  Comments 
to  OIRA  are  best  assured  of  having  their 
full  effect  if  OIRA  receives  them  30  or 
fewer  days  after  the  publication  of  this 
request. 

Information  Collection  Request 

1.  Title:  Declaration  of  Inspection 
Before  Transfer  of  Liquid  Cargo  in  Bulk. 

OMB  Control  Number:  1625-0039. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Persons  in  charge  of 
transfers. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  completion 
of  a  Declaration  of  Inspection  (DOI)  to 
ensure  safety  during  transfer  of  liquid 
cargo. 

Abstract:  A  DOI  documents  the 
transfer  of  oil  and  hazardous  materials, 
to  help  prevent  spills  and  damage  to  a 
facility  or  vessel.  Persons  in  charge  of 
transfers  must  review  and  certify 
compliance  with  procedures  specified 
by  the  terms  of  the  DOI. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  66,223  hours  a  year. 

2.  Title:  Plan  Approval  and  Records 
for  Tank,  Passenger,  Cargo,  and 
Miscellaneous  Vessels,  Mobile  Offshore 
Drilling  Units,  Nautical  School  Vessels, 
Oceanographic  Research  Vessels,  and 
Electrical  Engineering — 46  CFR 
Subchapters  D,  H,  I,  I-A,  ),  R,  and  U. 

OMB  Control  Number:  1625-0038. 

Type  of  Request:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Shipyards,  and 
designers  and  manufacturers  of  certain 
vessels. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 


forms,  but  does  require  the  submittal  of 
information  to  the  Coast  Guard  in 
written  format. 

Abstract:  This  information  collected 
requires  the  shipyard,  or  the  designer  or 
manufacturer  for  the  construction  of  a 
vessel,  to  submit  plans,  technical 
information,  and  operating  manuals  to 
the  Coast  Guard. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  8,835  hours  a  year. 

3.  Title:  Vessel  Response  Plans, 
Facility  Response  Plans,  Shipboard  Oil 
Pollution  Emergency  Plans,  and 
Additional  Response  Requirements  for 
Prince  William  Sound. 

OMB  Control  Number:  1625-0066. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Owners  and 
operators  of  vessels  and  facilities. 

Form:  This  collection  of  information 
does  not  require  the  public  to  fill  out 
forms,  but  does  require  the  submittal  of 
information  to  the  Coast  Guard  in 
written  format. 

Abstract:  The  Oil  Pollution  Act  of 
1990  (OPA  90)  required  the 
development  of  Vessel  and  Facility 
Response  Plans  to  minimize  the  impact 
of  oil  spills.  It  required  added  measures 
for  Prince  William  Sound.  About  the 
same  time,  the  treaty  known  in  short  as 
MARPOL  required  Shipboard  Oil 
Pollution  Emergency  Plans  of  other 
vessels  to  minimize  impacts  of  oil  spills. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  137,199  hours  a 
year. 

4.  Title:  Certificate  of  Discharge  to 
Merchant  Mariners 

OMB  Control  Number:  1625-0012. 

Type  of  Request:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Masters  or  mates  of 
shipping  companies  and  merchant 
mariners. 

Form:  CG-718A. 

Abstract:  The  information  collected 
requires  a  master  or  mate  of  a  shipping 
company  to  submit  information  on 
merchant  mariners  to  the  Coast  Guard 
that:  (1)  Establishes  their  sea-service 
time;  (2)  sets  forth  their  qualifications 
for  their  original,  or  for  upgrading  their 
existing,  merchant-mariner  credentials; 
and  (3)  sets  forth  their  qualifications  for 
retirement  or  insurance  benefits. 

Annual  Estimated  Burden  Hours:  The 
estimated  burden  is  4,500  hours  a  year. 

Dated:  August  6.  2003. 
Clifford  I.  Pearson, 

Director  of  Information  and  Technology. 
[FR  Doc.  03-20650  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  4910-ie-4J 


DEPARTMErn*  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG-2003-15875] 

Towing  Safety  Advisory  Committee 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Towing  Safety  Advisory 
Committee  (TSAC)  and  its  working 
groups  will  meet  as  required  to  discuss 
various  issues  relating  to  shallow-draft 
inland  and  coastal  waterway  navigation 
and  towing  safety.  All  meetings  will  be 
open  to  the  public. 

DATES:  TSAC  will  meet  on  Wednesday, 
September  10,  2003,  from  8  a.m.  to  2 
p.m.  The  working  groups  will  meet  on 
the  previous  day,  Tuesday,  September  9, 
2003,  from  9  a.m.  to  3:30  p.m.  These 
meetings  may  close  early  if  all  business 
is  finished.  Written  material  for  and 
requests  to  make  oral  presentations  at 
the  meetings  should  reach  the  Coast 
Guard  on  or  before  September  3,  2003. 
Requests  to  have  a  copy  of  your  material 
distributed  to  each  member  of  the 
Committee  or  working  groups  prior  to 
the  meetings  should  reach  the  Coast 
Guard  on  or  before  August  27,  2003. 
ADDRESSES:  TSAC  will  meet  in  Room 
2415,  U.S.  Coast  Guard  Headquarters, 
2100  Second  Sti-eet,  SW.,  Washington, 
DC  20593-0001.  The  working  groups 
will  first  meet  in  the  same  room  and 
then,  if  necessary,  move  to  separate 
spaces  designated  at  that  time.  Send 
written  material  and  requests  to  make 
oral  presentations  to  Mr.  Gerald  P. 
Miante,  Commandant  (G-MSO-1),  U.S. 
Coast  Guard  Headquarters,  G-MSO-1, 
Room  1210,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  This 
notice  and  related  documents  are 
available  on  the  Internet  at  http:// 
dms.dot.gov  under  the  docket  number 
USCG-2003-15875. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerdd  P.  Miante,  Assistant  Executive 
Director,  or  Petty  Officer  Bryan  Wick, 
telephone  202-267-0214,  fax  202-267- 
4570,  or  e-mail  at: 
gmiante@comdt.  uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  (Pub.  L.  92^63,  86  Stat. 
770,  as  amended). 

Agenda  of  Comnuttee  Meeting 

The  agenda  tentatively  includes  the 
following  items: 

(1)  Status  Report  of  the  Crew 
Alertness  Working  Group. 

(2)  Status  Report  of  the  Towing  Vessel 
Regulatory  Review  Working  Group. 


(3)  Status  Report  of  the  Maritime 
Security  Working  Group. 

(4)  Status  Report  of  the  Commercial/ 
Recreational  Boating  Interface  Working 
Group. 

(5)  Presentation  on  the  Final  Rule  for 
Licensing  and  Manning  for  Officers  of 
Towing  Vessels. 

(6)  Presentation  on  the  Interim  Rule 
for  Fire-Suppression  Systems  and 
Voyage  Plaiming  for  Towing  Vessels. 

(7)  Presentation  on  the  Towing  Vessel 
Safety  Program,  SOLAS  and  MARPOL 
Amendments,  and  Several  Navigation 
and  Vessel  Inspection  Circular  (NVIC) 
Updates. 

(8)  Presentation  on  mariner  deaths 
during  nighttime  barge  fleeting 
operations. 

(9)  Presentation  on  current  analysis 
capability  within  MISLE. 

Procediu-al  • 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished. 
Members  of  the  public  may  make  oral 
presentations  during  the  meetings.  If 
you  would  like  to  make  an  oral 
presentation  at  a  meeting,  please  notify 
the  Assistant  Executive  Director  no  later 
than  September  3,  2003.  Written 
material  for  distribution  at  a  meeting 
should  reach  the  Coast  Guard  no  later 
than  September  3,  2003.  If  you  would 
like  a  copy  of  your  material  distributed 
to  each  member  of  the  committee  or 
working  groups  in  advance  of  a  meeting, 
please  submit  20  copies  to  the  Assistant 
Executive  Director  no  later  than  August 
27,  2003.  You  may  also  submit  this 
material  electronically  to  the  e-mail 
address  in  FOR  FURTHER  INFORMATION 
CONTACT,  no  later  than  September  3, 
2003. 

Information  on  Services  for  Individuals 
with  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Assistant 
Executive  Director  as  soon  as  possible. 

Dated:  August  7,  2003. 
Joseph ).  Angelo, 

Director  of  Standards.  Marine  Safety.  Security 
&■  Environmental  Protection. 
[PR  Doc.  03-20651  Filed  8-12-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 
[CGD05-03HX)3] 

Navigablej  Waters  and  Jurisdiction; 
Lake  Fontana,  NC 

AGENCY:  C  )ast  Guard,  DHS. 

ACTION:  Nc  tice  of  navigability 
determina  ion. 


summary:   'he  Coast  Guard  previously 
solicited  ci  tnunents  regarding  a 
proposed  ( hange  to  the  agency 
navigability  status  of  Lake  Fontana,  an 
impoundn  ent  of  the  Little  Tennessee 
River,  who  ly  located  in  western  North 
Carolina.  I  ased  on  the  comments 
received,  t  le  Coast  Guard  has  confirmed 
the  origina  navigability  determination 
of  Lake  Foi  itana  had  an  adequate  factual 
basis.  For  j  urposes  of  Coast  Guard 
jurisdictioi  i  Lake  Fontana  will  remain 
navigable. 

FOR  FURTHER  INFORMATION  CONTACT: 


Lieutenant 


Cutter,  Leg  d  Advisor,  Fifth  Coast  Guard 
District,  at  elephone  number  (757)  398- 
6291. 


SUPPLEMEN  ARY 


'I. 


February  1 
notice  and 
Coast  Guar^ 
navigabilit 
that  has 
8069).  In 
published 
received 
change 


INFORMATION:  On 
2003,  we  provided  public 
•equested  comments  on  the 
"s  intention  to  change  the 
status  of  Lake  Fontana,  NC, 
in  effect  since  1954  (68  FR 
response  to  that  notice 
1  the  Federal  Register  we 
conunents  on  the  proposed 


;  beiin 


in 


si;; 


Discussion 


oi  Comments 


The  Swa|n 
Commerce 
Economic 
provided 
proposed 
developmei  it 
from  a 
necessity  oi 
navigability 
proposed 
Guard  that 
to  the 
as  waters 
United 
controls. 
255  (recentKf 
3111  and  31 
present 
Wildlife 
Tennessee 
Department 
District 
submitted 
change  in 
evidence 


c:  lange 


The 


Coi  p 


thit 


Commander  Christine  N. 


County  Chamber  of 
md  the  Swain  County 
I  development  Commission 
c(  mments  that  supported  the 
for  economic 
reasons.  One  comment 
private  individual  questioned  the 
the  proposed  change  to  the 
determination  citing  a 
n  lemaking  from  the  Coast 
vould  define  "waters  subject 
jurisc  iction  of  the  United  States" 
la  :;ated  on  lands  for  which  the 
Statf  s  has  acquired  title  or 

;  authority  cited  40  U.S.C. 
re-codified  at  40  U.S.C.S. 
12)  does  not  apply  to  the 
situbtion.  The  North  Carolina 
Rei  ources  Commission,  the 
\  'alley  Authority  and  the 
of  the  Army,  Wilmington 
s  of  Engineers  all 
c  amments  which  opposed  the 
ivigability  status  based  on 
the  Little  Tennessee  River 


was  used  as  a  highway  in  substantial 
interstate  commerce  with  historic 
logging  operations.  The  Department  of 
the  Army,  Wilmington  District,  Corps  of 
Engineers  considers  the  Little  Tennessee 
River  to  be  navigable  from  it  mouth  to 
Mile  114.7  in  Franklin,  North  Carolina 
based  on  a  1985  navigability  study  and 
report  which  was  provided  to  the  Coast 
Guard  for  review.  The  report  provides 
documentary  evidence  of  substantial 
interstate  conunerce  to  include  the 
waters  of  Lake  Fontana. 

Navigability  Determination  Remains 
Unchanged 

Based  on  the  comments  and 
supporting  documentation  received  the 
Coast  Guard  has  concluded  that  reliable 
evidence  supports  the  original 
navigability  determination  of  the  Little 
Tennessee  River.  Therefore,  the  Coast 
Guard  will  not  change  its  navigability 
determination  of  Lake  Fontana  and  it 
will  remain  navigable  for  purposes  of 
Coast  Guard  jurisdiction. 

The  Coast  Guard's  administrative 
determination  regarding  a  body  of 
waters  navigability  status  is  solely  for 
the  purpose  of  administering  and 
enforcing  applicable  laws  and  Coast 
Guard  regulations. 

Dated:  |uly  31.2003. 
Sally  Brice-O'Hara, 

Rear  Admiral.  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

[FR  Doc.  03-20649  Filed  8-12-03;  8:45  am] 

BILLING  CODE  49ia-15-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-481 5-N-56] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Advance  of  Escrow  Funds 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

The  Department  is  requesting  renewal 
of  the  approval  to  require  mortgagors/ 
borrowers  and  mortgages/lenders 
execute  Building  Loan  Agreements 
setting  forth  terms  and  conditions  under 
which  progress  payments  may  be 
advanced  during  project  construction. 
These  agreements  are  to  be  executed 


before  initial  endorsement  of  the 
mortgage  to  insiuance. 

DATES:  Comments  Due  Date:  September 
12,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0018)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  niunber 
(202)  395-6974;  e-mail 
LaurenWittenberg^omb. eop.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)tte  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hoius  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requfrement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Advance  of  Escrow 
Funds. 
OMB  Approval  Number:  2502-0018. 
Form  Numbers:  HUD-92464. 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
Department  is  requesting  renewal  of  the 
approval  to  requfre  mortgagors/ 
borrowers  and  mortgages/lenders  to 
execute  Building  Loan  Agreements 
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setting  forth  terms  and  conditions  under  before  initial  endorsement  of  the 

which  progress  payments  may  be  mortgage  to  instuance. 

advanced  during  project  construction.  Respondents:  Business  or  other  for- 

These  agreements  ate  to  be  executed  profit.  Not-for-profit  institutions. 


Frequency  of  Submission:  On 
occasion. 

Reporting  Burden: 


Number  of  respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


525 


525 


1.050 


Total  Estimated  Burden  Hours:  1,050. 
Status:  Extension  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995.  44  U.S.C.  35,  as 
amended. 

Dated:  August  7,  2003. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  information  Officer. 

[FR  Doc.  03-20678  Filed  8-12-03;  8:45  am] 
BHJJNG  CODE  421 0-72-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4815-N-57] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB: 
Manufactured  Home  Construction  and 
Safety  Standards  Program 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  HUD  is  requesting  an 
extension  of  the  currently  approved 
information  collection.  The  Department 
is  soliciting  public  comments  on  the 
subject  proposal. 

The  National  manufactured  Home 
Construction  and  Safety  Standards  Act 
authorizes  HUD  to  promulgate  and 
enforce  reporting  standards  for  the 
production  of  manufactured  housing. 


HUD  uses  this  information  to  calculate 
and  collect  monitoring  inspection  fees 
for  manufactured  housing. 
DATES:  Comments  Due  Date:  September 
12,  2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  shoidd  refer  to 
the  proposal  by  name  and/or  OMB 
approval  niunber  (2502-0233)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  AYO,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  E-mail  Wayne_Eddins@HUD.gov, 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  he 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Manufactured  Home 
Construction  and  Safety  Standards 
Program. 

OMB  Approval  Number:  2502-0233. 

Form  Numbers:  HUD-101,  HUD-203, 
HUD-203B,  HUD-301,  HUD-302,  HUD- 
303,  HUD-304. 

Description  of  the  Need  for  the 
Information  and  its  Proposed  Use:  The 
National  Manufactured  Home 
Construction  and  Safety  Standards  Act 
authorizes  HUD  to  promulgate  and 
enforce  reporting  standards  for  the 
production  of  manufactured  housing. 
HUD  uses  this  information  to  calculate 
and  collect  monitoring  inspection  fees 
for  manufactured  housing. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  On 
■occasion,  Monthly. 


Nunntjer  of 
respondents 


Annual 
responses 


Hours 
per  responses 


Burden  hours 


Reporting  Burden 


256 


7,536 


0.5 


3,768 


48408 


Total  E^imated 
Status: 
approved 

Authority ; 

Reduction 
amended. 


Burden  Hours:  3.768. 
I  xtension  of  a  currently 
( ollection. 


Section  3507  of  the  Paperwork 
of  1995.  44U.S.C.  35.  as 


/  ct 
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Dated:  Au  gust  7.  2003. 
Wayne  Eddi  ns. 

Department  il  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  03-  20679  Filed  8-12-03:  8:45  am) 

BILLING  CODE  42ia-T2-P 


DEPARTM  SNT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Draft 
Comprehersive  Conservation  Plan  and 
Environmetital  Assessment  for 
Arapaho  National  Wildlife  Refuge 


agency:  Fi 
Departmen 


ACTION:  No  ice  of  availability. 


SUMMARY 

Service  (S^ 
Draft 

(CCP)  and 
(EA)  is 
National 
this  CCP 
Wildlife 
Act  of  1966 
Wildlife 
Act  of  1997 
Environmental 
in  it  we 
intends  to 
Wildlife 


Re  iige , 


Re  iige ; 


you 


and 
Managi 


ntaii 


cr  1 


DATES:  If 
comments 
format),  se 
Refuge 
Planning 
electronic 
Please  keep 
receive  you  ■ 
September 
ADDRESSES: 
comments 
Draft  CCP/EJA 
Timberman 
NWR.  at  P 
County  Roa- 1 
80480-0457 
AnnTimbe  "m 
also  provide 
of  the  Draft 
Garza,  Plani  ling 
and  Wildlifi 
Planning. 
Federal  Center 
80225-0486 
Bernardo 
copies  of  thi 


h  and  Wildlife  Service, 
of  the  Interior. 


he  U.S.  Fish  and  Wildlife 
;e)  announces  that  the 
Corhp  rehensive  Conservation  Plan 
1  nvironmental  Assessment 
aval  able  for  the  Arapaho 
W  Idlife  Refuge.  We  prepared 
pi  rsuant  to  the  National 

System  Administration 
as  amended  by  the  National 

System  Improvement 
and  the  National 

Policy  Act  of  1969.  and 
des  :ribe  how  the  Service 

r  lanage  Arapaho  National 
Repige  over  the  next  15  years, 
wish  to  provide  written 
n  hard  copy  or  electronic 
them  to  Ann  Timberman. 
;er  or  to  Bernardo  Garza, 
T4am  Leader,  to  the  postal  or 
1  addresses  listed  below, 
in  mind  that  we  must 
comments  on  or  before 
2,  2003. 


To  provide  written 
to  obtain  a  copy  of  the 
please  write  to  Ann 
Refuge  Manager,  Arapaho 
.  Box  457,  953  Jackson 
#32,  Walden,  Colorado 
or  via  electronic  mail  at 
an@fws.gov.  You  may 
comments  or  obtain  a  copy 
XP/EA  from  Bernardo 

Team  Leader,  U.S.  Fish 
Service,  Division  of  Refuge 
I.  Box  25486,  Denver 
Denver.  Colorado 
or  via  electronic  mail  at 
G  irza@fws.gov.  Additionally, 
CCP/EA  may  be 


P.D 


downloaded  at  the  following  website 
address:  http:// mountain- 
prairie,  fws.gov /planning/.  The  Service 
encourages  you  to  attend  and  provide 
your  comments  at  the  public  meetings 
to  be  held  in  Walden  and  Fort  Collins 
and/or  Denver  during  September  2003. 
For  precise  information  on  the  location, 
date  and  time  of  the  meetings  please 
contact  Arapaho  NWR  at  (970)  723- 
8202. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 

Timberman.  (970)  723-8202  ext.  3  or 
Bernardo  Garza.  (303)  236-4377. 
SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Refuge  System 
Administration  Act  of  1966.  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997  (16  U.S.C. 
668dd-668ee  et  seq.)  requires  a  CCP. 
The  purpose  in  developing  CCPs  is  to 
provide  refuge  managers  with  a  15-year 
strategy  for  achieving  refuge  purposes 
and  contributing  toward  the  mission  of 
the  National  Wildlife  Refuge  System, 
consistent  with  sound  principles  of  fish 
and  wildlife  science,  conservation,  legal 
mandates,  and  Service  policies.  In 
addition  to  outlining  broad  management 
direction  on  conserving  wildlife  and 
their  habitats,  the  CCPs  identify 
wildlife-dependent  recreational 
opportunities  available  to  the  public, 
including  opportunities  for  hunting, 
fishing,  wildlife  observation  and 
photography,  and  environmental 
education  and  interpretation.  We  will 
review  and  update  iiese  CCPs  at  least 
every  15  years  in  accordance  with  the 
National  Wildlife  Refuge  System 
Administration  Act  of  1966,  as  amended 
by  the  National  Wildlife  Refuge  System 
Improvement  Act  of  1997,  and  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321^370d). 
•  Arapaho  NWR,  located  in  the  center 
of  Jackson  County  (north-central 
Colorado)  is  23.243  acres  in  size.  The 
Colorado  Wildlife  Commission 
approved  the  establishment  of  Arapaho 
NWR  on  June  5,  1967;  the  Migratory 
Bird  Conservation  Commission 
approved  acquisition  of  lands  for  the 
Refuge  on  August  15, 1967,  and 
Arapaho  NWR  was  established  on 
September  26,  1967. 

Significant  issues  addressed  in  this 
Draft  CCP/EA  include:  Rehige 
establishment  and  history  (Refuge 
purposes,  water  rights,  and  land 
acquisition);  public  uses  (hunting, 
fishing,  wildlife  observation  and 
photography,  environmental  education 
and  interpretation,  and  other  wildlife- 
compatible  public  uses);  habitat 
management  (diversification, 
restoration,  grazing,  prescribed  fire, 
water  management,  weed  control); 


wildlife  and  fisheries  management 
(large  ungulate  herbivory,  hunting  and 
fishing  pressure,  habitat  restoration  and 
protection);  species  of  concern 
(protection,  research);  partnerships  and 
stakeholder  involvement  (importance, 
purposes);  and  Refuge  management 
(staffing,  equipment,  infrastructure,  and 
budgetary  needs). 

The  Service  developed  four 
alternatives  for  management  of  the 
Refuge  (Alternatives  A,  B,  C  &  D),  with 
the  preferred  alternative  (Alternative  D) 
consisting  of  elements  of  the  first  three 
cdtematives.  The  preferred  alternative 
seeks  to  ensure  that  wildlife  comes  first 
in  Arapaho  NWR  by  restoriftg, 
diversifying,  and  intensively  managing 
the  four  distinct  habitat  types  that 
comprise  the  Refuge  (wetlands,  wet 
meadows,  riparian  corridors,  and 
uplands).  This  intensive  management  of 
habitats  is  expected  to  provide  a  wide 
variety  of  habitat  elements  that  will  in 
turn  sustain  a  richer  variety  of  flora  and 
fauna  through  their  life  cycles.  This 
proposed  management  will  benefit  not 
only  waterfowl,  but  also  shorebirds, 
neotropical  migratory  and  upland  birds, 
fishery  resources,  reptiles,  amphibians, 
■  insects,  and  mammalian  species.  The 
preferred  alternative  also  calls  for 
intensive  efforts  to  forge  partnerships  to 
attain  Refuge  goals  as  well  as  to  promote 
wildlife-dependent  public  uses  at  the 
Refuge  and  throughout  the  North  Park 
region  of  Colorado.  The  six  priority 
wildlife-dependent  public  uses  will 
continue  to  be  supported  and  in  some 
cases  they  will  be  expanded  throughout 
the  Refuge  under  the  preferred 
alternative.  This  alternative  will  also 
strengthen  the  close  working 
relationship  in  existence  between  the 
Service,  the  local  community, 
conservation  organizations,  the 
Colorado  Division  of  Wildlife,  and  other 
State  andJ^ederal  agencies.  The 
preferred  alternative  is  also  expected  to 
increase  the  amount  of  visitation  of 
wildlife  enthusiasts  and  wildlife- 
dependent  recreationists  to  North  Park, 
thus  supporting  the  local  economy 
while  preserving  wildlife  resources  for 
fiiture  generations. 

The  Service  is  seeking  your  comments 
regarding  this  draft  CCP/EA  that 
outlines  the  way  in  which  Arapaho 
NWR  will  be  managed  for  the  next  15 
years.  Please  provide  us  with  your        ■'. 
comments  on  or  before  September  12, 
2003.  Send  your  comments  to  Ann 
Timberman,  Refuge  Manager,  or  to 
Bernardo  Garza,  Planning  Team  Leader, 
to  the  addresses  listed  above. 
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Dated:  July  25,  2003. 
John  A.  Blankenship, 

Deputy  Regional  Director,  U.S.  Fish  and 

Wildlife  Service,  Lakewood,  Colorado. 

(FR  Doc.  03-20570  Filed  8-12-03;  8:45  am] 

BILLING  COOC  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-030-1020-PG;  G  03-0257] 

Meeting  Notice 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Vale  District. 
ACTION:  Meeting  notice  for  the  National 
Historic  Oregon  Trail  Interpretive 
Center  (NHOTIC)  advisory  board. 

SUMMARY:  The  National  Historic  Oregon 
Trail  Interpretive  Center  Advisory  Board 
will  meet  in  a  conference  room  at  the 
Best  Western  Sunridge  Inn  (541-523- 
6444),  One  Sunridge  Way  in  Baker  City, 
OR  from  8  a.m.  to  12  p.m..  Pacific  Time 
(PT)  on  Monday,  September  29.  2003. 
The  meeting  topics  include  revising 
the  strategic  plan,  a  roundtable  to  allow 
members  to  introduce  new  issues  to  the 
board,  and  other  matters  as  may 
reasonably  come  before  the  Board.  The 
entire  meeting  is  open  to  the  public.  For 
a  copy  of  the  information  to  be 
distributed  to  the  Board  members, 
please  submit  a  written  request  to  the 
Vale  District  Office  10  days  prior  to  the 
meeting.  Public  comment  is  scheduled 
for  10:15  a.m.  to  10:30  a.m..  Pacific 
Time  (PT). 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
NHOTIC  Advisory  Board  may  be 
obtained  ft-om  Peggy  Diegan, 
Management  Assistant/Webmaster,  Vale 
District  Office,  100  Oregon  Street,  Vale, 
OR  97918,  (541)  473-3144,  or  e-mail 
Peggy _Diegan@or.  blm  .gov. 

Dated:  August  7,  2003. 
David  R.  Henderson, 
District  Manager. 
|FR  Doc.  03-20571  Filed  8-12-03;  8:45  am] 

BILLING  CODE  43ia-33-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
19,  2003.  Pursuant  to  section  60.13  of  36 
CFR  part  60  written  comments 


concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service,  1849  C  St.  NW.. 
2280,  Washington,  DC  20240;  by  all 
other  carriers.  National  Register  of 
Historic  Places,  National  Park 
Service,1201  Eye  St.  NW.,  8th  floor, 
Washington  DC  20005;  or  by  fax,  202- 
371-6447.  Written  or  faxed  comments 
should  be  submitted  by  August  28, 
2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

FLORIDA 

Alachua  County 

Liberty  Hill  Schoolhouse,  (Florida's  Historic 
Black  Public  Schools  MPS)  7600  NW  23rd 
Ave.,  Gainesville,  03000825 

Pinellas  County 

Round  Lake  Historic  District.  Roughly  5th 
Ave.  N,  9th  St.  N.  13th  Ave.  N.  and  4th  St. 
N,  St.  Petersburg.  03000824 

IOWA 

Allamakee  County 

Allamakee  County  Court  House,  (PWA-Erd 
County  Courthouses  of  lA  MPS)  110 
Allamakee  St..  Waukon.  03000827 

Appanoose  County 

C  B  &  Q  Passenger  Depot.  (Central  City.  Iowa 
MPS)  1124  S.  Eighteenth  St..  Centervjlle. 
03000833 

Audubon  County 

Audobon  County  Court  House.  (PWA-Era 
County  Courthouses  of  I A  MPS)  318  Leroy 
St.,  Audubon.  03000826 

Bremer  County 

Bremer  County  Court  House.  (PWA-Era 

County  Courthouses  of  I A  MPS)  415  E. 

Bremer  Ave.,  Waverly,  03000821 
Chicago,  Burlington,  and  Quincy  Freight 

House — Chariton.  Jet.  of  Auburn  and 

Brookdale,  Chariton.  03000836 

Buchanan  County 

Buchanan  County  Court  House,  (PWA-Era 
County  Courthouses  of  I A  MPS)  216  5th 
Ave.,  216  5th  Ave..  03000820 

Cass  County 

Cass  County  Court  House.  (PWA-Era  Countv 
Courthouses  of  lA  MPS)  5  W.  7th  St., 
Atlantic.  03000819 

Des  Moines  County 

Des  Moines  County  Court  House,  (PWA-Era 
County  Courthouses  of  L\  MPS)  513  N. 
Main  St.,  Buriington,  03000817 

Melcher,  Dennis,  Pottery  and  House.  22981 
and  22982  Agency  Rd.,  Danville.  03000832 

Floyd  County 

Floyd  County  Court  House.  (PWA-Era  County 
Courthouses  of  lA  MPS)  101  S.  Main  St.. 
Charles  City.  03000816 


Franklin  County 

Hampton  Double  Square  Historic  District. 
Roughly  bounded  by  2nd  Ave.,  1st  Ave., 
the  alley  W  of  1st  St.  and  alley  E  of 
Federal,  Hampton,  03000834 

Henry  County 

Bangs,  John  and  Lavina.  House,  2759  Old 
Highway  24.  New  London,  03000831 

McClellan's  General  Store.  107  E.  Main,  New 
London, 03000828 

Smith  and  Weller  Building.  100  E.  Main. 
New  London. 03000830 

Humboldt  County 

Humboldt  County  Court  House,  (PWA-Era 
County  Courthouses  of  lA  MPS)  203  Main 
St.,  Dakota  City,  03000823 

Jones  County 

)ones  County  Court  House,  (PWA-Era  County 
Courthouses  oflA  MPS)  500  W.  Main  St.. 
Anamosa.  03000822 

Marion  County 

Porter-Rhvnsburger  House.  514  Broadway  St.. 

Pel  la.  03000837 
Van  Den  Berg,  Hendrik  I.  and  Wilhelmina  H.., 

Cottage,  1305  W.  Washington  St..  Pella. 

03000835 

Warren  County 

Warren  County  Court  House,  (PWA-Era 
County  Courthouses  of  lA  MPS)  1 15  N. 
Howard  Ave.,  Indianola.  03000818 

KANSAS 

Atchison  County 

Baker.  Francis  and  Harriet.  House.  823  N.  5th 
St..  Atchison,  03000838 

Cherokee  County 

Baxter  Springs  Independent  Oil  and  Gas 
Service  Station.  (Route  66  in  Kansas  MPS) 
940  Military  Ave..  Baxter  Springs, 
03000841 

Kansas  Route  66  Historic  District — East 
Galena.  (Route  66  in  Kansas  MPS)  US  66. 
Galena.  03000842 

Williams'  Store,  (Route  66  in  Kansas  MPS) 
7109  SE  Highway  66,  Riverton,  03000843 

Cowley  County 

Coffin,  W.H.,  House.  421  E.  11th  Ave, 
WinBeld.  03000839 

Sherman  County 

Ruleton  School,  6450  Ruleton  Ave.. 
Goodland.  03000840 

MASSACHUSETTS 

Bristol  County 

Whitman  Mills.  1.  90  and  E  side  Riverside 
Ave.,  S  side.  N  side  and  rear  1  Coffin  Ave., 
10  Manomet  St.,  New  Beford.  03000844 

NEW  YORK 

Chenango  County 

Methodist-Episcopal  Church  of  Norwich.  74 
N.  Broad  St.,  Norwich.  03000846 

Delaware  County 

Roxbury  Historic  District.  NY  30,  Cty  Rte.  41, 
Bridge  St.,  Vega  Mt.  Rd.,  Lake  St.,  Shepard 
Hill  Rd.,  Roxbury,  03000852 


48410 


New  York  C  ounty 

Bank  of  Nev 

York.  030(  10847 
Harlem  Savi  ngs 

York,  0301 10849 
Two  Bridges 

bounded 

Cherry  St 

St.  James 
Wallace  Bui 

56-58  Pink 


ly 


Queens  Coui  ity 

Public  Scho(  1  66, 
85-11  102  id  St.,  Richmond  Hill,  03000850 


NORTH  CAl  OUNA 


Greene  Coui  ty 

Snow  Hill  Colored 
Harper  St 


Haywood  Cc  unty 

Frog  Level  (-f  storic 
bounded 
Water  St.  atid 
and  80  Cofimerce 
03000854 


Mitchell  Coi^ty 

Downtown 
Roughly  bounded 
Topaz  St., 
03000855 


ruce  Pine  Historic  District, 

by  Oak  Ave.,  Locust  St., 
md  NC  226,  Spruce  Pines, 


OHIO 


Cuyahoga  Co  iinty 

Henninger 


Rd.,  Parma 


WASHINGT(  »N 


Spokane  Coubty 

East  Downto\  m 
Room  Occi  pancy 
Business  D  strict 
bounded  b; 
Division  St 
03000860 


Stevens  Coun  ty 

Clayton  Schopl 
Washingti 
Ave.  and 


toi 


Whatcom  Coi  inty 

Hotel  Laube, 
Central  Bus  i 
Washingtoi 
Bellingham 

Richards,  T 
St..  Bellingl  i 
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York  Building,  48  Wall  St.,  New 
\7 
Bank,  124  E.  12Sth  St.,  New 


Historic  District.  Roughly 
y  E.  Broadway,  Market  St., 
Catherine  St.,  Madison  St.,  and 

,  New  York,  03000845 
ding, 
St.,  New  York,  03000848 


High  School,  602 A  W. 
Snow  Hill,  03000853 


District,  Roughly 
Commerce  and  Boundary  Sts. 
Richland  Creek,  Depot  St., 
St.,  Waynesville, 


New  Hanove  *  County 

Babies  Hospial,  7225  Wrightsville  Ave., 
Wilmingtoi,  03000856 

Northamptoi  County 

Amis-Bragg  F  louse,  203  Thomas  Bragg  Dr. 
Jackson,  03  000857 

Orange  Coun  ty 

Bellevue 
and  Eno  St 


Maijufacturing  Company,  Nash  St. 
Hillsborough.  03000858 


Piill 


ip.  House,  5757  Broadview 
03000859 


Historic  District,  (Single 
Hotels  in  Central 
of  Spokane  MPS)  Roughly 
Main  Ave.,  Second  Ave., 
,  and  Post  St.,  Spokane. 


(Rural  Public  Schools  of 

State  MPS)  Comer  of  Parke 

Sirenson  Rd.,  Clayton,  03000862 


Commercial  Buildings  of  the 
iness  District  of  Bellingham, 
MPS)  1226  N.  State  St., 
03000851 

,  and  Company  Store,  1308  E 
am, 03000861 


[FR  Doc.  03-*)532  Filed  8-12-03;  8:45  am] 

BtLUNG  COOE  4l2-51-<> 


DEPARTMEffT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  besing  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before  July 
26,  2003.  Piu^uant  to  section  60.13  of  36 
CFR  part  60  written  comments 
concerning  the  significance  of  these 
properties  under  the  National  Register 
criteria  for  evaluation  may  be  forwarded 
by  United  States  Postal  Service,  to  the 
National  Register  of  Historic  Places, 
National  Park  Service,  1849  C  St.  NW., 
2280.  Washington,  DC  20240;  by  all 
other  carriers,  National  Register  of 
Historic  Places,  Nationeil  Park 
Service,1201  Eye  St.  NW.,  8th  floor, 
Washington,  DC  20005;  or  by  fax,  202- 
371-6447.  Written  or  faxed  comments 
should  be  submitted  by  August  28, 
2003. 

Carol  D.  Shull, 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARKANSAS 

Mississippi  County 

Hale  Avenue  Historic  District  (Boundary 
Increase),  (Osceola  MRA)  Roughly  107-111 
W.  Hale  Ave.  and  101-109  N.  Walnut  St., 
Osceola,  03000863 

MAXYIjVND 

Prince  George's  County 

Oxon  Cove  Park,  Government  Farm  Rd., 
Oxon  Hill,  03000869 

MISSOURI 

Greene  County 

Jefferson  Street  Footbridge,  Jefferson  Ave., 

bet.  Commercial  and  Chase  Sts., 

Springfield,  03000865 
Marx-Hurlburt  Building,  (Springfield, 

Missouri  MPS  AD  II)  311-315  E.  Park 

Central  Sq.,  Springfield,  03000864 
St.  John's  Mercy  Hospital  Building,  620  W. 

Scott,  Springfield,  03000867 

Jackson  County 

Guadalupe  Center,  1015  Avenida  de  Cesar 
Chavez,  Kansas  City,  03000866 

NEW  JERSEY 

Somerset  County 

Kennedy-Martin-Stelle  Farmstead,  450  King 
George  Rd.,  Bernards  Tov\mship  (Basking 
Ridge),  03000868 

NEW  MEXICO 

Grant  County 

Silver  City  Woman's  Club,  (New  Mexico 
Federation  of  Women's  Club  Buildings  in 
New  Mexico  MPS)  411  Silver  Heights 
Blvd.,  Silver  City,  03000886 


NORTH  DAKOTA 
Barnes  County 

Midland  Continental  Railroad  Depot,  401 
Railway  St.,  Wimbledon,  03000870 

Ramsey  County 

Central  High  School,  325  Seventh  St.,  Devils 
Lake,  03000871 

OKLAHOMA 

Caddo  County 

Randlett  Park,  Washita  R.  S  to  Central  Blvd. 
and  E  to  7th  St.,  Anadarko,  03000878 

Carter  County 

Dornick  Hills  Country  Club,  519  N.  Country 
Club  Rd.,  Ardmore,  03000877 

Mayes  County 

Pensacola  Dam,  OK  28  over  Grand  R,  0.5  mi. 
E  of  jet.  wjth  OK  82,  Langley,  03000883 

McCiain  County 

US  Highway  77  Bridge  at  Canadian  River,  US 
77  over  the  Canadian  R,  Purcell,  03000882 

Noble  County 

Perry  Courthouse  Square  Historic  District, 
Roughly  bounded  by  Birch,  Elm,  Sixth  and 
Seventh,  Perry.  03000881 

Oklahoma  County 

Citizens  State  Bank,  1112  Northwest  23rd, 
Oklahoma  City,  03000875 

Pawnee  County 

Pawnee  Municipal  Swimming  Pool  and 
Bathhouse,  1.1  mi.  N,  0.35  E  of  Jet.  OK  18 
and  US  64,  Pawnee,  03000873 

Rogers  County 

Verdigris  Club  Lodge,  OK  2,  Catoosa, 
03000876 

Seminole  County 

Strother  Memorial  Chapel,  1201  Van  Dr., 
Seminole,  03000880 

Tulsa  County 

Boulder-on-the-Park,  1850  S.  Boulder  Ave., 

Tulsa,  03000872 
Cain's  Dancing  Academy,  423  N.  Main, 

Tulsa,  03000874 
Tulsa  Fire  Alarm  Building,  1010  E  8th  St., 

Tulsa,  03000879 

PENNSYLVANIA 
Allegheny  County 

Kerr,  Thomas  R.,  Dr.,  House  and  Office,  438 
Fourth  St . ,  Oakmont  ,03000885 

PUERTO  RICO 

Las  Piedras  Municipality 

Cueva  del  Indio  (Prehistoric  Rock  Art  of 
Puerto  Rico  MPS),  Approx.  1.2  km  N  of  PR 
198,  Las  Piedra  City,  03000884 

SOUTH  CAROLINA 

Richland  County 

Old  Shandon  Historic  District,  Roughly 
bounded  by  Cypress,  Lee,  Maple,  Preston 
and  Woodrow  St.,  Columbia,  03000887 
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SOUTH  DAKOTA 
Hughes  County 

Little  Cherry  Archeological  Site,  Address 
Restricted,  Pierre,  03000890 

Lyman  County 

Iron  Nation  Archeological  Site,  Address 
Restricted,  Lower  Brule,  03000891 

Stanley  County 

Buffalo  Calf  Archeological  Site,  Address 
Restricted,  Fort  Pierre,  03000888 

Cattle  Oilsr  Archeological  Site,  Address 
Restricted,  Fort  Pierre,  03000889 

VERMONT 

Orange  County 

Aloha  Camp  (Organized  Summer  Camping  in 

Vermont  MPS),  2039  Lake  Morey  Rd., 

Fairlee,  03000892 
Aloha  Hive  Camp  (Organized  Summer 

Camping  in  Vermont  MPS),  846  VT  244, 

West  Fairiee,  03000893 
Camp  Wyoda  (Organized  Summer  Camping 

in  Vermont  MPS),  43  Middlebrook  Rd., 

West  Fairlee,  03000895 
Lanakila  Camp  (Organized  Summer  Camping 

in  Vermont  MPS),  2899  Lake  Morey  Rd.. 

Fairlee,  03000894 

WISCONSIN 
Eau  Claire  County 

Owen  Park  Bandshell,  First  Ave.,  Owen  Park, 
Eau  Claire,  03000896 

Winnebago  County 

Jersild,  Rev.  Jens  N.,  House,  331  E.  Wisconsin 

Ave.,  Neenah,  03000898 
Lindsley,  Perry,  House,  1102  E.  Forest  Ave., 

Neenah,  03000899 
Sensenbrenner,  J.  Leslie,  House,  256  N.  Park 

Ave.,  Nennah,  03000897 

[FR  Doc.  03-20533  Filed  8-12-03;  8:45  am] 

BILUNG  COOE  4312-51-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Battle  Creek  Salmon  and  Steelhead 
Restoration  Project,  Tehama  and 
Shasta  Counties,  CA 

agency:  Biueau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  change  to  public 

hearing  date  for  the  Eh-aft  Environmental 

Impact  Statement/Environmental 

hnpact  Report  (EIS/EIR). 

summary:  The  Bureau  of  Reclamation 
(Reclamation),  the  lead  Federal  agency; 
the  Federal  Energy  Regulatory 
Commission,  a  cooperating  Federal 
agency  and  the  State  Water  Resources 
Control  Board  (SWRCB).  the  State  lead 
agency,  are  changing  the  public  hearing 
date  for  the  Draft  EIS/EIR  from  August 
12,  2003,  to  August  27,  2003.  The  notice 
of  availability  of  the  Draft  EIS/EIR  and 
notice  of  public  workshop  and  notice  of 


public  hearing  was  published  in  the 
Federal  Register  on  July  18,  2003  (68  FR 
42758-42759). 

DATES:  The  public  hearing  for  the  Draft 
EIS/EIR  will  be  held  on  August  27, 
2003,  bom  6  p.m.  to  8:30  p.m.  at  the 
address  below. 

ADDRESSES:  The  public  hearing  will  be 
held  at  the  Manton  Grange,  31557 
Forward  Road,  Manton,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary  Marshall,  Reclamation,  at  916- 
978-5248,  TDD  916-978-5608,  e-mail: 
mmarshaU@mp.usbr.gov  or  Mr.  Jim 
Canaday,  SWRCB,  at  916-341-5308,  e- 
mail: 
jcanaday@waterrights.swrcb.ca.gov. 

Dated:  August  6,  2003. 
Kenneth  Lentz, 

Chief,  Scientific  Support  Branch,  Mid-Pacific 

Region. 

[FR  Doc.  03-20572  Filed  8-12-03;  8:45  am) 

BtLLMG  COOE  4310-MN-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree, 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act 
("CERCLA") 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  July  31,  2003,  a  proposed 
consent  decree  in  United  States  v. 
Acorn  Engineering  Company,  et  al.. 
Civil  Action  No.  03-5470-WJR  (FMOx). 
was  lodged  with  the  United  States 
District  Court  for  the  Central  District  of 
California. 

The  United  States'  claims  in  this 
action  arise  under  Sections  106  and  107 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9606  and 
9607,  and  section  7003  of  the  Resource 
Conservation  and  Recovery  Act,  as 
amended  ("RCRA"),  42  U.S.C.  6973,  for 
releases  and  threatened  releases  of 
hazardous  substances  at  the  Puente 
Valley  Operable  Unit  of  the  San  Gabriel 
Valley  Superfund  Site,  Area  4,  Los 
Angeles  County,  California,  that  may 
present  an  imminent  and  substantial 
endangerment  to  public  health  or 
welfare  or  the  environment. 

The  consent  decree  resolves  settling 
defendants'  liability  for  past  costs, 
future  costs,  and  work  associated  with 
the  remedial  action  required  for  the  Site 
set  forth  in  the  Environmental 
Protection  Agency's  1998  Interim 
Record  of  Decision. . 

The  Department  of  Justice  will  receive 
for  a  period  of  third  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 


Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Nattual  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Acorn  Engineering  Company, 
et  al.,  D.J.  Ref.  90-11-2-354/1. 
Commenters  may  request  an 
opportimity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA,  42  U.S.C. 
6973(d). 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  300  North  Los  Angeles  Street, 
Los  Angeles,  California,  and  at  U.S. 
Environmental  Protection  Agency 
Region  IX,  75  Hawrthome  Street,  San 
Francisco,  California.  During  the  public 
comment  period  the  consent  decree  also 
may  be  examined  on  the  following 
Department  of  Justice  website,  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  consent  decree  also  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  or  by  faxing  or  e-mailing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov],  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy  from  the  Consent  Decree  Library, 
please  enclose  a  check  in  the  amount  of 
$14.25  (57  pages  @  25  cents  per  page 
reproduction  cost),  payable  to  the  U.S. 
Treasury. 

Ellen  M.  Mahan, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  03-20669  Filed  8-12-03;  8:45  am) 

B«JJNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Public  Comment  Period  for 
Proposed  Consent  Decree  Addendum 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that,  for  a  period  of  30  days,  the 
United  States  will  receive  public 
comments  on  a  proposed  Second 
Addendum  to  Consent  Decree  in  United 
States  V.  Motivn  Enterprises  LLC,  Civil 
Action  No.  H-01-0978,  which  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Texas 
on  August  4,  2003. 

The  original  settlement,  covering  nine 
refineries,  was  lodged  with  the  Coiul  on 
March  21,  2001  and  entered  on  August 
21,  2001,  as  part  of  EPA's  Petroleum 
Refinery  Initiative.  The  proposed 
Addendum  modifies  the  schedule  for 
the  installation  of  pollution  control 
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[FR  Doc.  03- 
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and  imposes  more  stringent 
limits  on  several  processing 
Delaware  City  refinery, 
rtment  of  Justice  will  receive 
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publication  comments 
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0668  Filed  8-12-03;  8:45  am] 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Amended 
Consent  Decree  Under  the  Clean  Water 
Act 


accordi  mce  with  29  CFR  50.7, 
hei  eby  given  that  on  July  25, 
pro{  osed  Amended  Consent 
U  lited  States  v.  Southern 
C  ompany.  ("SOCCO"),  Case 
96-^  )097  (CCS),  was  lodged  with 
S  itates  District  Court  for  the 
District  of  Ohio,  Eastern 


In 
notice  is 
2003, a 
Decree  in 
Ohio  Coal 
No.  C2-' 
the  United 
Southern 
Division. 

In  this 
asserted 


actf  on  the  United  States 
cla  ms  against  the  owners  and 
operators  of  a  coal  mine  in  Meigs 
County,  Ohi  d,  for  injunctive  relief,  civil 
penalties,  ai  d  recovery  for  damages  to 


natural  resources  under  the  trusteeship 
of  the  United  States.  This  action  was 
brought  pursuant  to  Sections  309(b)  and 
311(d)  of  the  Federal  Water  Pollution 
Control  Act,  as  amended  by  the  Clean 
Water  Act  of  1977  and  the  Water 
Quality  Act  of  1987  (the  "CWA"),  33 
U.S.C.  1319(b)  and  (d),  and  under 
Section  521(c)  of  the  Surface  Mining 
Control  and  Reclamation  Act 
("SMCRA"),  30  U.S.C.  1271(c). 

A  Consent  Decree  entered  in  1996 
obtained  from  SOCCO  significant 
injunctive  relief,  compensation  for 
damage  to  natural  resources, 
reimbursement  of  certain  costs  incurred 
by  the  United  States  in  assessing 
damages  to  natural  resoiut:es,  and  a  civil 
penalty.  The  Ohio  Envfronmental 
Protection  Agency  ("OEPA") 
participated  in  settlement  discussions 
and  issued  parallel  orders  designed  to 
complement  the  agreements  reflected  in 
the  1996  Consent  Decree.  In  response  to 
matters  beyond  SOCCO's  control  and 
with  the  agreement  of  OEPA,  the  United 
States  has  agreed  to  amend  the 
performance  requirements  of  the  1996 
Consent  Decree.  Under  this  Amended 
Consent  Decree  SOCCO  would:  (1)  Pay 
additional  sums  for  natural  resource 
restoration  activities;  (2)  pay  for  two 
studies  of  direct  interest  to  OEPA;  and 
(3)  grant  a  conservation  easement  to 
land  owned  by  SOCCO  adjacent  to  the 
streams. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  Gopher  State 
Amended  Consent  Decree  for  a  period  of 
fifteen  (15)  days  from  the  date  of  this 
publication.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to:  United 
States  V.  Southern  Ohio  Coal  Companv, 
D.J.  Ref.  90-5-1-1-5033. 

The  Amended  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  Southern  District  of 
Ohio,  303  Marconi  Blvd.,  Suite  200, 
Columbus,  OH  43215  and  at  U.S.  EPA 
Region  5,  77  West  Jackson  Blvd., 
Chicago,  IL  60604.  During  the  public 
comment  period  the  Amended  Consent 
Decree  may  also  be  examined  on  the 
following  Department  of  Justice  Web 
site,  http://www.usdoj.gov/enrd/ 
open.html.  A  copy  of  the  Amended 
Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611  or 
by  faxing  or  e-mailing  a  request  to  Tonia 
Fleetwood  ( tonia.fleetwood@usdoj.gov) , 
fax  no.  (202)  514-0097,  phone 
confirmation  number  (202)  514-1547.  In 
requesting  a  copy  from  the  Consent 


Decree  Library,  please  enclose  a  check 
in  the  amount  of  $5.25  (25  cents  per 
page  reproduction  cost)  payable  to  the 
U.S.  Treasury. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division. 

[FR  Doc.  03-20671  Filed  8-12-03;  8:45  am) 

BILLING  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  on  July  29, 
2003,  a  proposed  consent  decree  in 
United  States  v.  Western  States 
Contracting,  Inc.,  No.  CV-S-03-0896 
PMP  LRL,  was  lodged  with  the  United 
States  District  Court  for  the  District  of 
Nevada. 

The  Consent  Decree  resolves  claims 
brought  in  a  Complaint  filed 
concurrently  with  the  lodging  of  the 
Consent  Decree.  The  Complaint  alleges 
that  defendant  Western  States 
Contracting,  Inc.  failed  to  comply  with 
Clean  Air  Act  requirements  to  control 
fugitive  dust  at  construction  projects  in 
Clark  County,  Nevada. 

Under  the  proposed  Consent  Decree, 
Western  States  will  pay  a  $40,000  civil 
penalty.  In  addition.  Western  States  will 
commit  to  injunctive  relief  requiring 
that  it  implement  necessary  work 
practices  to  control  dust  emissions  in 
the  future  and  provide  training  in  such 
practices  to  its  employees. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  v.  Western  States  Contracting, 
Inc..  D.J.  Ref.  No.  90-5-2-1--06992. 

The  consent  decree  may  be  examined 
at  the  offices  of  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California  94105,  and  at  the  Office  of  the 
United  States  Attorney,  District  of 
Nevada,  333  Las  Vegas  Blvd.  So.,  #5000, 
Las  Vegas,  Nevada  89101  (refer  to  USAO 
No.:  2000V00330).  During  the  public 
comment  period,  the  consent  decree 
may  be  examined  on  the  following 
Department  of  Justice  Web  site:  http:// 
www.usdoj.gov/enrd/open.html.  A  copy 
of  the  consent  decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
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20044-7611,  or  by  e-mailing  or  faxing  a 
request  to  Tonia  Fleetwood 
(tonia.fleetwood@usdoj.gov),  fax  no. 
(202)  514-0097,  phone  confirmation 
number  (202)  514-1547.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $5.50  (25  cents  per  page 
reproduction  cost)  payable  to  the  U.S. 
Treasury. 

Ellen  M.  Mahan, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

|FR  Doc.  0.3-20670  Filed  8-12-03;  8:45  am] 

BILUNG  COOE  4410-1&-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

August  6.  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Darrin 
King  on  202-693-4129  (this  is  not  a  toll- 
free  number)  or  e-mail: 
king,  darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the 
Employment  and  Training 
Administration  (ETA),  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316/ 
this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Emplojnnent  and  Training 
Administration. 

Type  of  Review:  New  collection. 

Title:  Revising  Quarterly  Contribution 
and  Wage  Reports  to  Accommodate 
Expanded  Name  Fields  and  Additional 
Labor  Market  Information. 

OMB  Number:  1205-ONEW. 

Affected  Public:  Business  or  other  for- 
profit. 

Type  of  Response:  Reporting. 

Frequency:  1-time. 


Infoimation  collection 


Number  of 
respondents 
/responses 


Average 
response  time 


Annual  txjrden 
tiours 


Short  employer  survey 

Case  study  interview  

Payroll  company  interviews 

TotaJ 


748 

20 

3 


0.25 
1.5 
1.5 


187 

30 

5 


771 


222 


Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  information 
collected  with  this  siu^^ey  is  necessary 
to  assess  the  burden  employers  would 
experience  if  the  quarterly  contribution 
and  wage  reports  filed  by  employers 
were  revised  to  accommodate  full 
names  and  additional  labor  market 
information  (LMI).  The  full  name  fields 
are  necessary  to  enhance  the  efficiency 
of  the  National  Directory  of  New  Hires 
database  in  locating  the  employment  of 
individuals  who  are  not  meeting  thefr 
parental  responsibilities.  The  additional 
LMI  data  is  needed  to  improve  the 
ability  to  accurately  assess  the  value  of 
various  Workforce  Investment  Act 
vocational  training  programs  and  to 
eimch  the  pool  of  LMI  data  available. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  03-20580  Filed  8-12-03;  8:45  am] 

BILUNG  COOE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

August  1,  2003. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation,  contact  Vanessa 
Reeves  on  202-693-4124  (this  is  not  a 
toll-fi^e  number)  or  e-mail: 
reeves.vanessa2@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  the  Bureau 
of  Labor  Statistics  (BLS),  Office  of 
Management  and  Budget,  Room  10235, 
Washington,  DC  20503  (202-395-7316/ 


this  is  not  a  toll-free  number),  within  30 
days  from  the  date  of  this  publication  in 
the  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Bureau  of  Labor  Statistics. 
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Type  of  I  eview:  Revision  of  a 
currently  a  )proved  collection. 

Title:  Co:  isumer  Price  Index  (CPI) 
Housing  Su  rvev  (CADC). 

OhdB  Nut  nber:  1220-0163. 

Affected  ^ublic:  Business  or  other  for- 
profit  and  I  idividuals  or  households. 

Frequenc  /:  Semi-annually  and  On 
occasion. 

Type  off  esponse:  Reporting. 

Number  ( f  Respondents:  36,996. 

Number  <  f  Annual  Responses:  62,942. 

Estimatei  Time  Per  Responses:  6 
minutes  for  Screening  Survey;  9 
minutes  for  Initiation  Survey;  and  7 
minutes  for  Pricing  Survey. 

Total  Bur  den  Hours:  6,581, 

Total  Am  lualized  Capital/Startup 
Costs:  SO. 

Total  Am  ual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  S( . 

Descriptit  n:  This  request  is  for  a 
three-year  n  ivision  of  the  collection  of 
housing  inf(  irmation  based  on  Census 
Bureau  data  The  data  (rents,  and  other 
housing  cos  s)  are  used  to  construct  the 
items  of  Rer  t  and  Owners'  Equivalent 
Rent.  Togetl  ler.  these  items  comprise 
over  27  perc  ent  of  the  Consumer  Price 
Index.  Respi  )ndents  include  some 
owners  and/  or  managers  of  rental " 
properties  tl  iroughout  the  country. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Dor.  03-;  0581  Filed  8-12-03:  8:45  am] 

BILUNG  CODE  4  i10-24-M 


DEPARTME  ^T  OF  LABOR 

Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

ACTION:  Noti  :e. 


SUMMARY: 

part  of  its 
paperwork 
conducts  a 


The 


aid  I 
precl 


conti  luing  ( 


program  to 

and  Federal 

opportimity 

and/or 

information 

Paperwork 

(PRA95)  (44 

program  hel 

data  can  be 

format,  n 

financial 

collection 

understood, 

requirement! 

properly 

Employment 

is  soliciting 


prov 


Department  of  Labor,  as 
continuing  effort  to  reduce 
respondent  burden, 
learance  consultation 
vide  the  general  public 
igencies  with  an 
to  comment  on  proposed 

collections  of 
n  accordance  with  the 
R  eduction  Act  of  1995 
LJ.S.C.  3506(c)(2)(A)].  This 
IS  to  ensure  that  requested 
f  rovided  in  the  desired 
epoi  ting  burden  (time  and 
)  is  minimized, 
in  itruments  are  clearly 

md  the  impact  of  collection 
on  respondents  can  be 

Ciuxently,  the 
Standards  Administration 
( omments  concerning  the 


ass(  ssed. 


proposed  collection:  Pharmacy  Billing 
Requirements.  A  copy  of  the  proposed 
information  collection  request  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  addressee  section  of  this 
Notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  14,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave..  NW.,  Room  S-3201,  Washington. 
DC  20210,  telephone  (202)  693-0418, 
FAX  (202)  693-1451,  e-mail 
Bell.Hazel@dol.gov.  Please  use  only  one 
method  of  transmission  for  comments 
(mail,  FAX,  or  e-mail). 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act 
(FECA),  5  U.S.C.  8101,  et  seq.,  the  Black 
Lung  Benefits  Act  (BLBA),  30  U.S.C.  901 
et  seq.,  and  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  (EEOICPA),  42 
U.S.C.  7384  et  seq.  These  Acts  provide, 
in  addition  to  compensation  for 
employment-related  injuries  and/or 
illnesses,  medical  benefits  in  the  form  of 
prescription  drugs  dispensed  by 
pharmacies  for  treatment  of  the 
compensable  injury  or  illness.  To 
determine  whether  bills  submitted  by 
pharmacies  for  medicinal  drugs, 
equipment  and  supplies  are  appropriate, 
the  FECA,  BLBA,  and  EEOICPA 
programs  require  that  the  providers 
billing  the  government  supply  certain 
information.  The  majority  of  pharmacy 
bills  submitted  to  OWCP  are  now 
submitted  electronically  using  one  of 
the  industry-wide  standard  formats  for 
the  electronic  transmission  of  billing 
data  through  nationwide  data 
clearinghouses  devised  by  the  National 
Council  for  Prescription  Drug  Programs 
(NCPDP).  This  recent  development  has 
led  OWCP  to  drop  Form  79-1 A  as  the 
required  paper  billing  format  for  this 
information  collection.  However,  since 
some  pharmacy  bills  are  still  submitted 
using  paper-based  billing  formats, 
OWCP  will  continue  to  accept  the 
paper-based  bills  as  long  as  they  contain 
the  required  data  elements  needed  to 
process  the  bills.  This  information 
collection  is  currently  approved  for  use 
through  January  31,  2004. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 


•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  provide 
payment  for  pharmaceuticals  covered 
under  the  Acts. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Pharmacy  Billing  Requirements. 

OMB  Number:  1 2 1 5-0 1 94 . 

Agency  Number: 

Affected  Public:  Individual  or       ' 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  1 7.295. 

Total  Responses:  899.331. 

Time  per  Response:  5  minutes. 

Frequency:  On  Occassion. 

Estimated  Total  Burden  Hours: 
76,644. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  6,  2003. 
Bruce  Bohanon, 

Chief,  Branch  of  Management  Review  and 
Internal  Control.  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 

[FR  Doc.  03-20578  Filed  8-12-03;  8:45  am) 
BILLING  CODE  4510-CR-P 
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DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 

Proposed  Coiiection;  Comment 
Request 

ACTKM:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
imderstood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  collection:  Claim  for  Medical 
Reimbursement  Form  (OWCP-915f  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  14,  2003. 

ADDRESSES:  Ms.  Hazel  M.  Bell,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0418, 
FAX  (202)  693-1451,  e-mail 
Bell.Hazel@dol.gov.  Please  use  only  one 
method  of  transmission  for  comments 
(mail,  FAX,  or  e-mail). 
SUPPLEMENTARY  INFORMATION 

I.  Background 

The  Office  of  Workers'  Compensation 
Programs  (OWCP)  administers  the 
Federal  Employees'  Compensation  Act 
(FECA),  5  U.S.C.  8101,  et  seq..  the  Black 
Lung  Benefits  Act  (BLBA),  30  U.S.C.  901 
et  seq.,  and  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  (EEOICPA),  42 
U.S.C.  7384  et  seq.  These  Acts  require 
OWCP  to  pay  for  covered  medical 
treatment  that  is  provided  to 
beneficiaries,  and  also  to  reimburse 
beneficiaries  for  any  out-of-pocket 
covered  medical  expenses  they  have 
paid.  Respondents  imder  BLBA  use 
similar  Form  CM-915  (approved  under 
OMB  No.  1215-0052)  to  seek 
reimbursement  for  out-of-pocket 


medical  expenses  they  have  paid,  while 
respondents  under  the  EEOICPA  use 
Form  EE-915  (approved  imder  OMB  No. 
1215-0197).  OWCP  is  now  seeking  an 
extension  of  the  approval  for  this 
collection  of  information  for 
respondents  under  the  BLBA  and 
EEOICPA  using  a  new  form  (Form 
OWCP-915)  for  all  three  programs. 
Clearance  of  the  OWCP-915  for  use  by 
beneficiaries  from  all  three  programs  is 
a  vital  step  in  the  unification  of  OWCP's 
separate  medical  bill  processing  systems 
under  one  contractor.  The  OWCP-915 
provides  a  standardized  format  for  the 
beneficiary  to  bill  OWCP  for  recovery  of 
fees  paid  in  connection  with  their 
treatment.  This  information  collection  is 
currenUy  approved  for  use  through 
January  31,  2004. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to  carry 
out  its  responsibility  to  provide 
payment  for  certain  covered  medical 
services  to  injured  employees  who  are 
covered  under  the  Acts. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Claim  for  Medical 
Reimbursement  Form. 

OMB  Number:  1215-0193. 

Agency  Number:  OWCP-915. 

Affected  Public:  Individual  or 
households;  Business  or  other  for-profit; 
Not-for-profit  institutions. 

Total  Respondents:  33,727. 

Total  Responses:  134,908. 


Time  per  Response:  10  minutes. 

Frequency:  Quarterly. 

Estimated  Total  Burden  Hours: 
22,394. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $148,000. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  6,  2003. 
Bruce  Bohanon, 

Chief,  Branch  of  Management  Reviev^and 
Internal  Control,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  03-20579  Filed  8-12-03;  8:45  am] 

BdJJNG  CODE  4S10-CR-P 


UBRARY  OF  CONGRESS 

Copyright  Office 

[Docket  No.  2003-2  CARP  CD  2001] 

Ascertainment  of  Controversy  for  tfw 
2001  Cable  Royalty  Funds 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  with  request  for 

conmients  and  notices  of  intention  to 

participate. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  directs  all  claimants 
to  royalty  fees  collected  for  calendar 
year  2001  imder  the  cable  statutorj' 
license  to  submit  comments  as  to 
whether  a  Phase  I  or  Phase  II 
controversy  exists  as  to  the  distribution 
of  those  fees  and  a  Notice  of  Intention 
to  Participate  in  a  royalty  distribution 
proceeding. 

DATES:  Comments  and  Notices  of 
Intention  to  Participate  are  due  on 
September  12,  2003. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  vmtten  comments 
and  a  Notice  of  Intention  to  Participate 
should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977,  Southwest  Station. 
Washington,  DC  20024.  If  hand 
delivered,  an  original  and  five  copies 
should  be  brought  to  the  Office  of  the 
Copyright  General  Counsel,  James 
Madison  Memorial  Building,  Room  403, 
First  and  Independence  Avenue,  SE, 
Washington,  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
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Copyright  i  Lrbitration  Royalty  Panel 
(CARP),  P.O.  Box  70977.  Southwest 
Station.  Washington,  DC  20024. 
Telephone:  (202)  707-8380;  Telefax: 
(202)  252-:;  423. 

SUPPLEMENl  ARY  INFORMATION:  Each  year 
cable  systei  is  submit  royalties  to  the 
Copyright  C  iffice  for  the  retransmission 
to  their  sub  icribers  of  over-the-air 
television  a  id  radio  broadcast  signals. 
These  royalties  are,  in  turn,  distributed 
in  one  of  tw  o  ways  to  copyright  owners 
whose  worl  s  were  included  in  a 
retransmiss  on  of  an  over-the-air 
broadcast  si  gnal  and  who  timely  filed  a 
claim  for  ro  rallies  with  the  Copyright 
Office.  The  copyright  owners  may  either 
negotiate  th  3  terms  of  a  settlement  as  to 
the  divisior  of  the  royalty  funds,  or  the 
Librarian  of  Congress  may  convene  a 
Copyright  h  rbitration  Royalty  Panel 
("CARP")  t(  determine  the  distribution 
of  the  royall  y  fees  that  remain  in 
controversy  See  17  U.S.C.  chapter  8. 

During  th  j  pendency  of  any 
proceeding,  the  Librarian  of  Congress 
may  distribi  ite  any  amounts  that  are  not 
in  controvei  sy,  provided  that  sufficient 
funds  are  w  thheld  to  cover  reasonable 
administrati  ve  costs  and  to  satisfy  all 
claims  for  w  hich  a  controversy  exists 
under  his  av  thority  set  forth  in  section 
111(d)(4)  of  the  Copyright  Act,  title  17 
of  the  Unite  1  States  Code.  See  e.g. 
Orders,  Doc  let  No.  2002-8  CARP  CD 
2000  (dated  December  4,  2002),  Docket 
No.  2001-6  :ARP  CD  99  (dated  October 

17,  2001).  D  )cket  No.  2000-6  CARP  CD 
98  (dated  October  12,  2000)  and  Docket 
No.  99-5  C/  RP  CD  97  (dated  October 

18,  1999).  H  jwever,  the  Copyright 
Office  must,  prior  to  any  distribution  of 
the  royalty  f  ;es,  ascertain  who  the 
claimants  ar ;  and  the  extent  of  any 
controversy  aver  the  distribution  of  the 
royalty  fees. 

The  CARf  rules  provide  that: 

In  the  case  of  i  royalty  fee  distribution 
proceeding,  \\  e  Librarian  of  Congress  shall, 
after  the  time  aeriod  for  filing  claims,  publish 
in  the  Federa  Register  a  notice  requesting 
each  claimant  on  the  claimant  list  to 
negotiate  with  each  other  a  settlement  of 
their  different  bs,  and  to  comment  by  a  date 
certain  as  to  tl  e  existence  of  controversies 
with  respect  t  i  the  royalty  funds  described  in 
the  notice.  Su  :h  notice  shall  also  establish  a 
date  certain  b;   which  parties  wishing  to 
participate  in  he  proceeding  mu.st  file  with 
the  Librarian  i  notice  of  intention  to 
participate.  M  CFR  251.45(a]. 

The  Copyi  ight  Office  may  publish  this 
notice  on  its  own  initiative,  see,  e.g.,  64 
FR  23875  (V  ay  4,  1999);  in  response  to 
a  motion  for  partial  distribution  from  an 
interested  pj  rty,  see,  e.g.,  67  FR  55885 
(September  ( ,  2000),  or  in  response  to 
a  petition  re(  nesting  that  the  Office 
declare  a  coi  troversy  and  initiate  a 


CARP  proceeding.  In  this  case,  the 
Office  has  received  a  motion  for  a 
partial  distribution  of  the  2001  cable 
royalty  fees. 

On  July  31,  2003.  representatives  of 
the  Phase  I  claimant  categories  to  which 
royalties  have  been  allocated  in  prior 
cable  distribution  proceedings  filed  a 
motion  with  the  Copyright  Office  for  a 
partial  distribution  of  the  2001  cable 
royalty  fund.  The  Office  will  consider 
this  motion  after  each  interested  party 
has  been  identified  by  filing  the  Notice 
of  Intention  to  Participate  requested 
herein  and  has  had  an  opportunity  to 
file  responses  to  the  motion. 

1.  Comments  on  the  Existence  of 
Controversies 

Before  commencing  a  distribution 
proceeding  or  making  a  partial 
distribution,  the  Librarian  of  Congress 
must  first  ascertain  whether  a 
controversy  exists  as  to  the  distribution 
of  the  royalty  fees  and  the  extent  of 
those  controversies.  17  U.S.C.  803(d). 
Therefore,  the  Copyright  Office  is 
requesting  comment  on  the  existence 
and  extent  of  any  controversies,  at  Phase 
I  and  Phase  II.  as  to  the  distribution  of 
the  2001  cable  royalty  fees. 

In  Phase  I  of  a  cable  royalty 
distribution,  royalties  are  distributed  to 
certain  categories  of  broadcast 
programming  that  has  been 
retransmitted  by  cable  systems.  The 
categories  have  traditionally  been 
syndicated  programming  and  movies, 
sports,  commercial  and  noncommercial 
broadcaster-owned  programming, 
religious  programming,  music 
programming,  and  Canadian 
programming.  The  Office  seeks 
comments  as  to  the  existence  and  extent 
of  controversies  between  these 
categories  for  royalty  distribution. 

In  Phase  II  of  a  cable  royalty 
distribution,  royalties  are  distributed  to 
claimants  within  a  program  category.  If 
a  claimant  anticipates  a  Phase  II 
controversy,  the  claimant  must  state 
each  program  category  in  which  he  or 
she  has  an  interest  that  has  not,  by  the 
end  of  the  comment  period,  been 
satisfied  through  a  settlement  agreement 
and  the  extent  of  the  controversy. 

The  Copyright  Office  must  be  advised 
of  the  existence  and  extent  of  all  Phase 
I  and  Phase  II  controversies  by  the  end 
of  the  comment  period.  It  will  not 
consider  any  controversies  that  come  to 
its  attention  after  the  close  of  that 
period. 

2.  Notice  of  Intention  to  Participate 

Section  251.45(a)  of  the  rules.  37  CFR. 
requires  that  a  Notice  of  Intention  to 
Participate  be  filed  in  order  to 
participate  in  a  CARP  proceeding,  but  it 


does  not  prescribe  the  contents  of  the 
Notice.  In  a  prior  proceeding,  the 
Library  was  forced  to  address  the  issue- 
of  what  constitutes  a  sufficient  Notice 
and  to  whom  it  is  applicable.  See  65  FR 
54077  (September  6,  2000);  see  also 
Orders  in  Docket  No.  2000-2  CARP  CD 
93-97  (June  22,  2000,  and  August  1, 
2000).  These  rulings  will  result  in  a 
future  amendment  to  section  251.45(a) 
to  specify  the  content  of  a  properly  filed 
Notice.  In  the  meantime,  the  Office 
advises  those  parties  filing  Notices  of 
Intention  to  Participate  in  this 
proceeding  to  comply  with  the 
following  instructions. 

Each  claimant  that  has  a  dispute  over 
the  distribution  of  the  2001  cable 
royalty  fees,  either  at  Phase  I  or  Phase 
II,  shall  file  a  Notice  of  Intention  to 
Pculicipate  that  contains  the  following: 
(1)  The  claimant's  full  name,  address, 
telephone  number,  facsimile  number  (if 
any),  and  e-mail  address  (if  any);  (2) 
identification  of  whether  the  Notice 
covers  a  Phase  I  proceeding,  a  Phase  II 
proceeding,  or  both;  and  (3)  a  statement 
of  the  claimant's  intention  to  fully 
participate  in  a  CARP  proceeding. 

Claimants  may,  in  lieu  of  individual 
Notices  of  Intention  to  Participate, 
submit  joint  Notices.  In  lieu  of  the 
requirement  that  the  Notice  contain  the 
claimant's  name,  address,  telephone 
number,  facsimile  number,  and  e-mail 
address,  a  joint  Notice  shall  provide  the 
full  name,  address,  telephone  number, 
facsimile  number  (if  any),  and  e-mail 
address  (if  any)  of  the  person  filing  the 
Notice;  and  it  shall  contain  a  list 
identifying  all  the  claimants  that  are 
parties  to  the  joint  Notice.  In  addition, 
if  the  joint  Notice  is  filed  by  counsel  or 
a  representative  of  one  or  more  of  the 
claimants  that  are  parties  to  the  joint 
Notice,  the  joint  Notice  shall  contain  a 
statement  from  such  counsel  or 
representative  certifying  that,  as  of  the 
date  of  submission  of  the  joint  Notice, 
such  counsel  or  representative  has  the 
authority  and  consent  of  the  claimants 
to  represent  them  in  the  CARP 
proceeding. 

Notices  of  Intention  to  Participate 
must  be  received  in  the  Office  of  the 
Copyright  General  Counsel  no  later  than 
5  p.m.  on  September  12,  2003. 

3.  Motion  of  Phase  I  Claimants  for 
Partial  Distribution 

A  claimant  who  is  not  a'  party  to  the 
motion  may  file  a  response  to  the 
motion  no  later  than  the  due  date  set 
forth  in  this  Notice,  provided  that  the 
respondent  files  a  Notice  of  Intention  to 
Participate  in  this  proceeding  in 
accordance  with  this  Notice. 

The  Motion  of  Phase  I  Claimants  for 
Partial  Distribution  is  posted  on  the 
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Copyright  Office  Web  site  {httpJI 
www.copyright.gov/carp/ 
phaselmotion.pdf)  and  is  available  for 
copying  in  the  Office  of  the  Copyright 
General  Coimsel. 

Dated:  August  7,  2003. 
Marilyn  J.  Kretsinger, 

Associate  General  Counsel. 

(FR  Doc.  03-20658  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  1410-33-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Advisory  Committee  on  Presidential 
Libraries  Meeting 

Notice  is  hereby  given  that  the 
Advisory  Committee  on  Presidential 
Libraries  will  meet  on  September  16, 
2003,  from  1  p.m.  to  3:30  p.m.,  at  the 
Hotel  Lombardy  in  the  International 
Room  located  at  2019  Pennsylvania 
Avenue  NW.,  Washington,  DC. 

The  agenda  for  the  meeting  will  be  the 
Presidential  library  programs  and  a 
discussion  of  several  critical  issues. 

The  meeting  will  be  open  to  the 
public. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  L.  Claypoole,  (301)  837-2047. 

Dated:  August  6,  2003. 
Mary  Ann  Hadyka, 

Committee  Management  Officer. 

|FR  Doc.  03-20583  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  7515-01-U 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (P.L.  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  Part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  comments,  or 
views  with  respect  to  this  permit 
application  by  September  12,  2003.  This 
application  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 


ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Kennedy  at  the  above 
address  or (703)  292-7405. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Public  Law  95-541),  as 
amended  by  the  Antarctic  Science,  . 
Tourism  and  Conservation  Act  of  1996, 
has  developed  regulations  for  the 
establishment  of  a  permit  system  for 
various  activities  in  Antarctica  and 
designation  of  certain  animals  and 
certain  geographic  areas  a  requiring 
special  protection.  The  regulations 
establish  such  a  permit  system  to 
designate  Antarctic  Specially  Protected 
Areas. 

The  applications  received  are  as 
follows: 

1.  Applicant — Permit  Application  No. 
2004-e08 

Patrick  Shore,  Department  of  Earth 
and  Planetary  Sciences,  Washington 
University,  One  Brookings  Drive,  St. 
Louis.  MO  63130. 

Activity  for  Which  Permit  Is  Requested 

Enter  Antarctic  Specially  Protected  Area 

The  applicant  proposes  to  enter  the 
Barwick  Valley  Antarctic  Specially 
Protected  Area  (ASPA  #  123)  to  remove 
seismic  equipment,  solar  panels,  and  all 
other  associated  equipment.  This 
seismic  station  was  established  in 
December  2001.  before  the  boundaries 
of  the  Barwick  Valley  were  modified  to 
include  the  seismic  station's  location. 
Removal  of  the  station  will  prevent 
further  need  to  access  the  Specially 
Protected  Area. 

Location 

ASPA  #123— Barwick  Valley,  Victoria 
Land 

Dates 

November  1,  2003 — December  31, 
2003  -^ 

2.  Applicant — Permit  Application  No. 
2004-009 

Robert  L.  Pitman,  NOAA/NMFS. 
Southwest  Fisheries  Science  Center. 
8604  La  Jolla  Shores  Drive,  La  JoUa,  CA 
92037. 

Activity  for  Which  Permit  Is  Requested 

Take  and  Import  into  the  U.S.A.  The 
applicant  proposes  to  collect  up  to  200 
biopsy  samples  (tiny  bits  of  skin — the 
size  of  a  pencil  eraser)  from  Antarctic 


killer  whales  using  a  crossbow  or 
modified  rifle.  The  samples  will  be 
studied  to  determine  the  taxonomic 
status  of  the  three  different 
morphotypes  recently  observed  in 
Antarctic  waters.  These  biopsy 
techniques  have  been  used  to  sample 
thousands  of  whales  and  dolphins  over 
the  years  with  little  or  no  disturbance  to 
the  animals.  The  applicant  will  take  the 
samples  from  a  launch  or  the  bow  of  a 
larger  ship. 

Location 

At  sea  in  Antarctic  waters,  continent- 
wide 

Dates 

December  15.  2003  to  March  31.  2005 

3.  Applicant — Permit  Application  No. 
2004-010 

Paul  J.  Ponganis,  Center  for  Marine 
Biotechnology/Biomedicine.  Scripps 
Institute  of  Oceanography.  University  of. 
California,  San  Diego,  La  Jolla,  CA 
92093-0204. 

Activity  for  Which  Permit  Is  Requested 

Take,  Enter  Antarctic  Specially 
Protected  Areas,  and  Import  into  the 
U.S.A.  The  applicant  proposes  to 
capture  and  release  up  to  80  adult  and 
20  Emperor  chicks.  Diving  physiology 
studies  will  be  conducted  on  birds 
diving  at  an  isolated  dive  hole  in 
McMurdo  Sound.  Blood  and  tissues 
samples  will  be  taken  to  examine  blood 
oxygen  and  nitrogen  levels  in  order  to 
understand  how  emperors  dive  so 
deeply,  and  yet  avoid  complications 
such  as  decompression  sickness  ("the 
bends"),  hypoxemia,  and  shallow  water 
blackout.  In  addition,  antioxidant  and 
oxygen  free  radical  scavenging  enzymes 
will  be  examined  in  tissue  biopsy 
samples  in  order  to  understand  the 
biochemical  mechanisms,  which  may 
protect  tissues  from  free  radical  damage 
during  diving.  Diving  behavior  (sfroke 
frequency  and  prey  capture)  will  be 
investigated  at  the  dive  hole  with 
application  of  accelerometer  recorders 
and  digital  cameras.  Penguins  will  be 
equipped  with  one  of  a  variety  of 
microprocessor  recorders  (depth 
recorder.  Po^  recorder,  ECG  recorder, 
accelerometer,  blood  sampler,  or  digital 
camera).  Any  electrodes  or  catheters  are 
implanted  under  general  anesthesia 
with  techniques  developed  on  prior 
projects;  birds  dive  with  the  recorders 
for  1-2  days  after  which  the 
microprocessors  are  removed  and 
downloaded;  for  the  blood  sampler,  it  is 
removed  once  a  sample  is  taken  in  order 
to  allow  analyses  to  be  performed. 
Tissue  samples  will  be  obtained  under 
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general  anesthesia  with  biopsy 
techniques  developed  on  past  projects. 
In  aadition  the  applicant  proposes  to 
continue  annual  censuses  at  emperor 
colonies  in  otder  to  continue  monitoring 
colony  status!  especially  in  relation  to 
the  B15  icebig.  This  will  require 
entrance  into  the  Cape  Crozier  (ASPA 
#124)  and  Beiufort  Island  (ASPA  #105) 
Antarctic  Specially  Protected  Areas.  The 
applicant  alsa  proposes  to  collect  up  to 
10  frozen  emperor  penguin  carcasses 


found  on  the 
them  to  the  I 

Location 


sea  ice  per  year,  and  return 
.S.  for  anatomical  studies. 


Cape  Washington,  Cape  Crozier 


(ASPA  #124) 
#105). 

Dates 

September 
2006. 


and  Beaufort  Island  (ASPA 


1.2003  to  January  31, 


Nadene  G.  Kenkedy 

Permit  Officer, 
[FR  Doc.  03-: 

BKiJNGCOOE  75^^^)1-M 


Dffice  of  Polar  Programs. 
Filed  8-12-03;  8:45  am) 
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NUCLEAR  RtGULATORY 
COMMISSIOII 

[Docket  No.  030-13723] 

Notice  of  FinHing  of  No  Significant 
Impact  and  AvailabiiHy  of 
Environmentai  Assessment  for 
License  Amendment  of  Materials 
License  No.  37-17938-01,  Aventis 
Pasteur,  Inc.,  Swiftwater,  PA 

L  Introductioii 

The  U.S.  Niiclear  Regulatory 
Commission  p^C)  is  considering  the 
issuance  of  a  icense  amendment  to 
Aventis  Paste  or.  Inc.  for  Materials 
License  No.  37-17938-01,  to  authorize 
release  of  its  lacility  in  Swiftwater, 
Pennsylvania  for  imrestricted  use  and 
has  prepared  m  Environmental 
Assessment  (|!A)  in  support  of  this 
action  in  accdrdance  with  the 
requirements  of  10  CFR  part  51.  Based 
on  the  EA,  th(  NRC  has  concluded  that 
a  Finding  of  I  lo  Significant  Impact 
(FONSI)  is  ap  jropriate. 

n.  EA  Summi  iry 

The  purpos  e  of  the  proposed  action  is 
to  allow  for  tl  e  release  of  the  licensee's 
Swiftwater,  P  ;nnsylvania  facility  for 
unrestricted  i  se.  Aventis  Pasteur,  Inc. 
authorized  b>  NRC  since  April  20. 1978, 
to  use  radioac  tive  materials  for  research 
and  development  purposes  at  ttie  site. 
On  October  1  ),  2002.  Aventis  Pasteur, 
Inc.  requestec  that  NRC  release  the 
facility  for  un  restricted  use.  Aventis 
Pasteur.  Inc.   las  conducted  siuveys  of 


the  facility  and  determined  that  the 
facility  meets  the  license  termination 
criteria  in  subpart  E  of  10  CFR  part  20. 

in.  Finding  of  No  Significant  Impact 

The  NRC  staff  has  evaluated  Aventis 
Pasteur.  Inc.'s  request  and  the  results  of 
the  surveys  and  has  concluded  that  the 
completed  action  complies  with  the 
criteria  in  subpart  E  of  10  CFR  part  20. 
The  staff  has  prepared  the  EA 
(summarized  above)  in  support  of  the 
proposed  license  amendment  to 
terminate  the  license  and  release  the 
facility  for  unrestricted  use.  On  the  basis 
of  the  EA,  NRC  has  concluded  that  the 
environmental  impacts  from  the 
proposed  action  are  expected  to  be 
insignificant  and  has  determined  not  to 
prepare  an  environmental  impact 
statement  for  the  proposed  action. 

IV.  Further  Information 

The  EA  and  the  docxunents  related  to 
this  proposed  action,  including  the 
application  for  the  license  amendment 
and  supporting  doc\mientation,  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrc.gov/reading-rm/adams.html 
(ADAMS  Accession  Nos.  ML0301 60030, 
ML031150153,  ML031110041, 
ML032090292,  ML0321 10545,  and 
ML032120700).  Any  questions  with 
respect  to  this  action  should  be  referred 
to  Judy  Joustra,  Nuclear  Materials  Safety 
Branch  2.  Division  of  Nuclear  Materials 
Safety,  Region  I,  475  Allendale  Road, 
King  of  Prussia,  Pennsylvania  19406. 
telephone  (610)  337-5355,  fax  (610) 
337-5269. 

Dated  at  King  of  Prussia,  Pennsylvania,  this 
5th  day  of  August,  2003. 

For  the  Nuclear  Regulatory  Commission. 
Joiin  D.  Kinneman, 

Chief,  Nuclear  Materials  Safety  Branch  2, 
Division  of  Nuclear  Materials  Safety,  Region 
I. 

[FR  Doc.  03-20586  Filed  8-12-03;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COIMMISSION 

Sunshine  Act;  Notice  of  Meetings 

DATE:  Weeks  of  August  11, 18,  25, 

September  1,  8. 15,  2003. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSiDEREO: 

Week  of  August  11,  2003 

There  are  no  meetings  scheduled  for 
the  Week  of  August  11,  2003. 


Week  of  August  18,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  August  18,  2003. 

Week  of  August  25,  2003— Tentative 

Monday,  August  25,  2003 
9:30  a.m.  Discussion  of  Investigatory 
and  Enforcement  Issues  (Closed — 
Ex.  7  &  5)  ' 

Thiursday,  August  28.  2003. 
2:00  p.m.  Discussion  of 
Intragrovemmental  Issues  (Closed — 
Ex.9) 

Week  of  September  1,  2003 — Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  September  1.  2003. 

Week  of  September  8,  2003— Tentative 

Wednesday.  September  10.  2003 
1  p.m.  Meeting  with  Organization  of 
Agreement  States  (OAS)  and 
Conference  of  Radiation  Control 
Program  Directors  (CRCPD)  (Public 
Meeting)  (Contact:  John  Zabko. 
301^15-2308). 
This  meeting  will  be  Webcast  live  at 
the  Wed  address — http://www.nrc.gov 
3  p.m.  Discussion  of  Security  Issues 
(Closed — Ex.  1). 
Thursday.  September  1 1 .  2003 . 
1:30  p.m.  Discussion  of  Security 
Issues  (Closed — Ex.1). 

Week  of  September  15,  2003— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  September  1 5 ,  2003 . 

*The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  http://www.nrc.gov/what-we-do/ 
policy/making/schedule.html 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington,  DC  20555  (301)-415- 
1969).  In  addition,  distribution  of  this 
meetiiig  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in  - 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dJbv@nrc.gov. 

Dated:  August  7,  2003. 
D.L.  Gamberoni, 

Technical  Coordinator,  Office  of  the 
Secretary. 
[FR  Doc.  03-20716  Filed  8-11-03;  9:56  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549. 
Extension: 
Form  18.  0MB  Control  No.  3235- 

0121.  SEC  File  No.  270-105. 
Form  F-80.  OMB  Control  No.  3235- 

0404.  SEC  File  No.  270-357. 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Form  1 8  is  used  for  the  registration  of 
securities  of  any  foreign  government  or 
political  subdivision  on  a  U.S. 
Exchange.  The  information  collected  is 
intended  to  ensure  that  the  information 
required  to  be  filed  by  the  Commission 
permits  verification  of  compliance  with 
seciu'ities  law  requirements  and  assures 
the  public  availability.  The  information 
provided  is  mandatory  and  all 
information  is  made  available  to  the 
public  upon  request.  Form  18  takes 
approximately  8  hours  per  response  and 
is  filed  by  approximately  5  respondents 
for  a  total  biu-den  of  40  aimual  burden 
hours.  It  is  estimated  that  100%  of  the 
total  reporting  burden  is  prepared  by  the 
company.  Also,  persons  who  respond  to 
the  collection  of  information  contained 
in  Form  18  are  not  required  to  respond 
unless  the  form  displays  a  currently 
valid  control  number. 

Form  F-80  is  used  by  large  publicly 
traded  Canadian  foreign  private  issuers 
registering  securities  offered  in  business 
combinations  and  exchange  offers.  The 
information  collected  is  intended  to 
ensure  that  the  information  required  to 
be  filed  by  the  Commission  permits 
verification  of  compliance  with 
securities  law  requirements  and  assures 
the  public  availability.  The  information 
provided  is  mandatory  and  all 
information  is  made  available  to  the 
public  upon  request.  Form  F-80  takes 
approximately  2  hours  per  response  and 
is  filed  by  4  issuers  for  a  total  annual 
burden  of  8  hours.  The  estimated 
burden  of  2  hoius  per  response  was 
based  upon  the  amount  of  time 
necessary  to  compile  the  registration 
statement  using  the  existing  Canadian 
prospectus  plus  any  additional 
information  required  by  the 


Commission.  Also,  persons  who 
respond  to  the  collection  of  information 
contained  in  Form  F-80  are  not  required 
to  respond  luiless  the  form  displays  a 
currently  valid  control  number. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  rega^ling  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  Room  10102. 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Kenneth 
A.  Fogash,  Acting  Associate  Executive 
Direct  or /CIO,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Augu.st  5.  2003. 
Margaret  H.  McFarland. 

Deputy  Secretary. 

(FR  Doc.  0.3-20541  Filed  8-12-03;  8:45  am) 

BILUNG  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment  • 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission.  Office  of  Filings 
and  Information  Services.  450  Fifth 
Street,  NW.,  Washington,  DC  20549. 

Extension:  Rule  17f-6  (17  CFR 
270.17f-6).  SEC  File  No.  270-392.  OMB 
Control  No.  3235-0447. 

Notice  is  hereby  given  that,  piu-suant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  the  Securities 
emd  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Rule  1 7f-6  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.1 7f- 
6)  permits  registered  investment 
companies  ("funds")  to  maintain  assets 
[i.e.,  margin)  with  futures  commission 
merchants  ("FCMs")  in  coimection  with 
commodity  transactions  effected  on 
both  domestic  and  foreign  exchanges.' 


Prior  to  the  rule's  adoption,  funds 
generally  were  required  to  maintain 
these  assets  in  special  accounts  with  a 
custodian  bank. 

The  rule  requires  a  written  contract 
that  contains  certain  provisions  to 
ensure  important  safeguards  and  other 
benefits  relating  to  the  custody  of  fund 
assets  by  FCMs.  The  requirement  that 
FCMs  comply  with  the  segregation  or 
secured  amount  requirements  of  the 
Commodity  Exchange  Act  ("CEA")  and 
the  rules  under  that  statute  is  designed 
to  protect  fund  assets  held  by  FCMs. 
The  contract  requirement  that  an  FCM 
obtain  an  acknowledgment  from  an 
entity  that  clears  fund  transactions  that 
the  fund's  assets  are  held  on  behalf  of 
the  FCM's  customers  according  to  CEA 
provisions  seeks  to  accommodate  the 
legitimate  needs  of  the  participants  in 
the  commodity  settlement  process, 
consistent  with  the  protection  of  fund 
assets.  Finally,  FCMs  are  required  to 
furnish  to  the  Commission  or  its  staff  on 
request  information  concerning  the 
fimd's  assets  in  order  to  facilitate 
Commission  inspections  of  funds. 

The  Commission  estimates  that 
approximately  2,154  funds  effect 
commodities  transactions  and  could 
deposit  margin  with  FCMs  under  rule 
1 7f-6  in  connection  with  those 
transactions.  Commission  staff  estimates 
that  each  fund  uses  and  deposits  margin 
with  2  different  FCMs  in  coimection 
with  its  commodity  transactions. ^ 
Approximately  1 79  FCMs  are  eligible  to 
hold  fund  margin  under  the  rule.^  The 
Commission  estimates  that  each  of  the 
2.154  funds  spend  an  average  of  1  hour 
annually  complying  with  the  contract 
requirements  of  the  rule  (e.g.,  executing 
contracts  that  contain  the  requisite 
provisions  with  additional  FCMs).  for  a 
total  of  2.154  burden  hours.  The 
estimate  does  not  include  the  time 
required  by  an  FCM  to  comply  with  the 
rule's  contract  requirements  because,  to 
the  extent  that  complying  with  the 
contract  provisions  could  be  considered 
"collections  of  information,"  the  bvu-den 
hours  for  compliance  are  already 
included  in  other  PRA  submissions  or 
are  de  minimis.^  The  estimate  of  average 


'  Custody  of  Investment  Company  Assets  With 
Futures  Commission  Merchants  and  Commodity 


Clearing  Organizations.  Investment  Company  Act 
Release  No.  22389  (Dec.  11.  1996)  (61  FR  66207 
(Dec.  17.1996)1. 

2  This  estimate  is  based  on  information 
conversations  with  representatives  of  the  iiind 
industry. 

^Commodity  Futures  Trading  Commission, 
Annual  Report  (2002). 

*  The  rule  requires  a  contract  with  the  FCM  to 
contain  three  provisions.  Two  of  the  provisions 
require  the  FCM  to  comply  with  existing 
requirements  under  the  CEA  and  rules  adopted 
under  that  Act.  Thus,  to  the  extent  these  provisions 
could  be  considered  collections  of  information,  the 

Continued 


48420 


Federal  Register /Vol.  68,  No.  156/ Wednesday,  August  13,  2003 /Notices 


burden  hours 
purposes  of 
Act,  and  is 
comprehensite 
survey  or 
Commission 

Written  coijiments 
Whether  the 
necessary  for 
the  functions 
including  whether 
practical  utili^v 
Commission' 
the  collectionjof 
enhance  the 
of  the  informit 


tlie 
net 


stu<  y 


(Ol 


is  made  solely  for  the 
Paperwork  Reduction 
derived  from  a 
or  even  a  representative 
of  the  costs  of 
I  ules  and  forms. 

are  invited  on:  (a) 
llection  of  information  is 
the  proper  performance  of 
of  the  Commission, 

the  information  has 
;  (b)  the  accuracy  of  the 
estimate  of  the  burden  of 
information;  (c)  ways  to 
(^ality,  utility,  and  clarity 
ion  collected;  and  (d) 
the  burden  of  the 
i  tiformation  on 
ncluding  through  the  use 
collection  techniques  or 
information  technology. 

will  consider 
suggestions  submitted  in 
60  days  after  this 


mmu  uze 


iss  on 


ways  to 
collection  of 
respondents, 
of  automated 
other  forms  o 
The  Commi 
comments  an(  1 
writing  withi 
publication. 

Please  direct 
to  Kenneth  A 
Executive 
Information 
Exchange 
NW..  Washinit 

Pated:  July  3  , 
Margaret  H.  M<  Farland, 

Deputy  Secretai  y. 

(FR  Doc.  03-20  142  Filed  8-12-03;  8:45  am] 
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hours  required  foi  compliance  would  be  included 
}n  the  collection  c  F  information  burden  hours 
submitted  by  the  (  ^mmodily  Futures  Trading 
Commission  for  it  >  rules.  The  third  contract 
provision  require:  thai  the  FCM  produce  records  or 
other  information  requested  by  the  Commission  or 
its  staff.  Commiss  on  staff  has  requested  this  type 
of  information  fro  n  an  FCM  so  infrequently  in  the 
past  that  the  anni^  burden  hours  are  de  minimis. 


information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Form  U-7D  is  used  to  file  the 
certificate  required  by  rule  7(D)(5)  (17 
CFR  250.7)^  under  the  Public  Utihty 
Holding  Company  Act  of  1935  ("Act") 
15  U.S.C.  79  et  seq..  to  establish  the 
exempt  status  of  financing  entities 
which  own  assets  leased  to  electric  or 
gas  utility  companies  for  the  use  in  the 
lessee's  utility  business.  Unless  it  claims 
the  exemption  authorized  by  those 
sections  and  provides  sufficient 
information  to  meet  the  statutory  tests 
for  the  exemption,  such  financing 
company  would  meet  the  statutory 
definition  of  electric  or  gas  utility 
company,  luider  Section  2(a)(3) 
("electric")  or  Section  2(a)(4)  ("gas")  of 
the  Act,  and  such  financing  company 
would  consequently  be  subject  to 
regulation  under  the  Act.  Without  the 
information  provided  on  Form  U-7D, 
the  Commission  would  net  have 
adequate  access  to  the  data  used  to 
establish  that  the  filing  company  meets 
the  requirements  for  exemption. 

Respondents  to  the  request  for 
information  in  Form  U-7D  are 
registered  public  utility  holding 
companies  and  their  financing 
subsidiaries.  Respondents  must  file  a 
Form  U-7D  in  order  to  receive  exempt 
status.  We  estimate  the  average  time  to 
prepare  the  information  required  by 
Form  U— 7D  at  3  hours  per  response 
based  on  oiu-  informal  questioning 
selected  respondents.  Since  there  are 
approximately  8  respondents  who  file 
each  year,  the  total  annual  respondent 
reporting  bujden  is  24  hours  at  $115  per 
hour. 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  agency's^stimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  conunents  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Seciuities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549. 


Dated:  August  6,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  03-20593  Filed  8-12-03;  8:45  am] 
BILLING  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Seciuities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 

Rule  26,  SEC  File  No.  270-78.  OMB 
Control  No.  3235-0183. 

Notice  is  hereby  given  that,  piu-suant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  conunents 
on  the  collection  of  information, 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget. 

Rule  26,  part  250.26  (17  CFR  250.26) 
under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended 
("Act"),  15  U.S.C.  79,  et  seq.,  establishes 
financial  statement  and  recordkeeping 
requirements  of  public  utility  holding 
companies  registered  under  the  Act  and 
all  their  subsidiary  companies. 

The  Commission  estimates  that  the 
total  annual  reporting  burden  of  Rule  26 
is  approximately  one  (1)  hour. 

The  estimate  of  average  burden  hours 
is  made  for  purposes  of  the  Paperwork 
Reduction  Act  and  is  not  derived  from 
a  comprehensive  or  representative 
survey  or  study  of  the  costs  of 
complying  with  the  requirements  of 
Commission  rules  and  forms. 

Written  comments  are  invited  on:  (1) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collected;  and  (4)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  conunents  and  suggestions  submitted 
in  waiting  within  60  days  of  this 
publication. 
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Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Conunission,  450  5th  Street. 
NW.,  Washington,  DC  20549. 

Dated:  August  6,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-20594  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Seciuities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 
Extension: 
Rule  62/Form  U-R-1,  SEC  File  No. 
270-166,  OMB  Control  No.  3235- 
0152. 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Conunission")  is  soliciting  comments 
on  the  collection  for  information 
summarized  below.  The  Commission 
plans  to  submit  this  collection  of 
information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Form  U-R-1  is  filed  under  Rule  62 
(17  CFR  250.62),  which  implements 
sections  12(e)  and  11(g)  of  the  Public 
Utility  Holding  Company  Act  of  1935 
("Act")  15  U.S.C.  79  etseq.  Section 
12(e)  of  the  Act  (15  U.S.C.  791(e),  makes 
it  imlawful  to  solicit  "any  proxy,  power 
of  attorney,  consent,  or  authorization 
regarding  any  security  of  a  registered 
holding  company  or  a  subsidiary 
company  thereof  in  contravention  of 
such  rules  and  regulations  or  orders  as 
the  Commission  deems  necessary." 
Section  11(g)  of  the  Act  (15  U.S.C. 
79k(g)  prohibits,  in  pertinent  part,  the 
solicitation  of  proxy,  consent, 
authorization,  power  of  attorney, 
deposit,  or  dissent  in  respect  of  any 
reorganization  plan  or  any  plan  under 
Section  11  for  the  divestinent  of  control, 
securities  or  other  assets  or  for  the 
dissolution  of  a  registered  holding 
company  or  any  subsidiary  thereof, 
unless  the  plan  has  been  proposed  or 
submitted  to  the  Commission  and  is  not 
made  in  contravention  of  any 
Commission  rule  and  regulations  or 
order. 

Rule  62  prohibits  the  solicitation  of 
authorization  regarding  any  security  of 


a  registered  holding  company  or  any  of 
its  subsidiaries,  in  connection  with  any 
reorganization  subject  to  Commission 
approval.  Rule  62  also  prohibits  such 
solicitation  regarding  any  transaction, 
which  is  the  subject  of  an  application  or 
declaration  filed  with  the  Commission, 
except  with  respect  to  a  solicitation, 
which  has  become  effective  piu^uant  to 
a  declaration  filed  with  the 
Commission.  Every  declaration  under 
Rule  62,  if  in  connection  with  any 
reorganization,  is  to  be  filed  on  Form  U- 
R-1.  Rule  62  exempts  from  the  filing 
requirements  solicitadons  to  not  more 
than  25  owners  of  securities  or  claims, 
and  actions  taken  as  a  depositary  or 
custodian  of  seciuities  solicited  by 
order. 

Due  primarily  to  subsequent 
enlargement  of  the  scope  of  the 
Seciu-ities  Exchange  Act  of  1934  ("34 
Act"),  the  solicitations  under  the 
provisions  of  Ride  62  are  now  governed, 
as  to  both  form  and  substance,  by  the 
provisions  of  the  34  Act.  The  filings 
specified  by  Rule  62  now  consist  merely 
of  incorporating  by  reference  the 
company's  filing  under  Section  14  of  the 
34  Act  as  an  exhibit  to  the  application 
or  declaration  under  the  Act  seeking 
authorization  for  the  transaction  to 
which  the  solicitation  is  ancillary.  Rule 
62  does  govern  the  date  of  the 
commencement  of  the  solicitation. 

Form  U-R-1  and  Rule  62  allow  the 
Commission  to  adequately  enforce 
Sections  12(e)  and  il(g)  of  the  Act.  Not 
requiring  the  information  collection 
would  seriously  interfere  with  the 
Commission's  efforts  in  this  regard. 

Respondents  to  the  request  for 
information  in  Form  U-R-1  are 
registered  public  utility  holding 
companies  and  their  subsidiaries.  We 
estimate  the  average  time  to  prepare  the 
information  required  by  Form  U-R-1  at 
5  hours  per  response  based  on  our 
informal  questioning  selected 
respondents.  Since  there  are 
approximately  7  respondents  who  file 
each  year,  the  total  aimual  respondent 
reporting  burden  is  35  hours  at  $115  per 
hour. 

Written  conunents  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 


technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Kenneth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
N.W..  Washington,  DC  20549. 

Dated:  August  6,  2003. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-20595  Filed  8-12-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48298;  File  No.  SR-NASD- 
2002-162] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  Nos.  1  and  2 
to  Proposed  Rule  Change  by  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Supervisory  Control 
Amendments 

August  7.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  »f  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  November 
4.  2002.  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  filed 
with  the  Seciurities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change.  The  proposed 
rule  change  was  published  for  conunent 
in  the  Federal  Register  on  November  27. 
2002.3  On  August  5,  2003,  the  NASD 
filed  Amendment  No.  1  to  the  proposed 
rule  change.-*  On  August  7,  2003,  die 
NASD  filed  Amendment  No.  2  to  the 
proposed  rule  change.''  Amendment 
Nos.  1  and  2  are  described  in  Items  I, 
n,  and  III  below,  which  Items  have  been 
prepared  by  NASD.  The  Commission  is 
publishing  this  notice  to  solicit 
conunents  on  Amendment  Nos.  1  and  2 
to  the  proposed  rule  change  from 
interested  persons. 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  46859 
(November  20.  2002).  67  FR  70990. 

*  Amendment  No.  1  replaces  and  supercedes  tbe 
original  filing  in  its  entirety. 

'See  letter  from  Patrice  M.  Gliniecki,  Senior  Vice 
President  and'Deputy  General  Counsel,  NASD,  to 
Katherine  A.  England,  Assistant  Director.  Division 
of  Market  Regulation,  Commission,  dated  August  7, 
2003  ("Amendment  No.  2").  In  Amendment  No.  2, 
among  other  things,  NASD  clarified  the  term 
"heightened  supervision"  as  the  term  is  used  in 
proposed  NASD  Rule  3012.  and  tbe  term 
"heightened  inspection  procedures"  as  that  term  is 
used  in  proposed  NASD  Rule  3010. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  prj)posing  to  adopt  new 
NASD  Rule  34l2  and  amend  other  rules 
regarding  the  pupervisory  and 
supervisory  control  procedures  of 
member  firmsj.  Below  is  the  amended 
text  of  the  pre  posed  rule  change. 
Proposed  nev,  language  is  in  italics; 
proposed  deletions  are  in  bradkets. 


2510 
(a)  through 


Discretipnary  Accounts 
c)  No  change. 


exercise  time 
be  considered 
the  end  of  the 


(d)  Exception! 

This  Rule  s!  lall  not  apply  to: 

(1)  discretic  n  as  to  the  price  at  which 
or  the  time  wlen  an  order  given  by  a 
customer  for  t  le  purchase  or  sale  of  a 
definite  amou  it  of  a  security  shall  be 
executed,  exci  fpt  that  the  authority  to 

jnd  price  discretion  will 
to  be  in  effect  only  until 
business  day  on  which 
the  customer  kranted  such  discretion, 
absent  a  spec,  fie,  written  contrary 
indication  sig  led  and  dated  by  the 
customer.  Thi  >  limitation  shall  not 
md  price  discretion 
exercised  for  ( orders  effected  with  or  for 
an  institutioni  \1  account,  as  defined  in 
Rule  3110(c)(' ),  pursuant  to  valid  Good- 
Till-Cancellec  instructions  issued  on  a 
"not-held"  baus; 

(2)  No  Chan  ?e. 
Any  exercis  ?  of  time  and  price 

discretion  mu;t  be  reflected  on  the 
customer  ordt  r  ticket. 


3010.  Supervision 

(a)  Supervisoi  y  System 

Each  memb  ir  shall  establish  and 
maintain  a  sys  tern  to  supervise  the 
activities  of  es  ch  registered 
representative  and  associated  person 
that  is  reasons  bly  designed  to  achieve 
compliance  w  th  applicable  securities 
laws  and  regu  ations,  and  with 
applicable  N/  SD  Rules  [the  Rules  of 
this  Associati(»nl.  Final  responsibility 
for  proper  sup  ervision  shall  rest  with 
the  member.  J  <  member's  supervisory 
system  shall  p  rovide,  at  a  minimum,  for 
the  following: 

(1)  through  7)  No  change. 

((8)  Each  m(  mber  shall  designate  and 
specifically  id  entify  to  the  Association 
one  or  more  p  rincipals  who  shall  review 
the  supervisofy  system,  procedures,  and 
inspections  implemented  by  the 
member  as  required  by  this  Rule  and 
take  or  recommend  to  senior 
management  appropriate  action 
reasonably  de$igned  to  achieve  the 
member's  compliance  with  applicable 


securities  laws  and  regulations,  and 
with  the  Rules  of  this  Association.] 
(b)  No  change. 

(c)  Internal  Inspections 

(1)  Each  member  shall  conduct  a 
review,  at  least  annually,  of  the 
businesses  in  which  it  engages,  which 
review  shall  be  reasonably  designed  to 
assist  in  detecting  and  preventing 
violations  of,  and  achieving  compliance 
with,  applicable  securities  laws  and 
regulations,  and  with  applicable  NASD 
mles  (the  Rules  of  this  Association]. 
Each  member  shall  review  the  activities 
of  each  office,  which  shall  include  the 
periodic  examination  of  customer 
accounts  to  detect  and  prevent 
irregularities  or  abuses  [and  at  least  an 
annual  inspection  of  each  office  of 
supervisory  jurisdiction]. 

(A)  Each  member  shall  inspect  at  least 
annually  every  office  of  supervisory 
jurisdiction  and  any  branch  office  that 
supervises  one  or  more  non-branch 
locations.  [Each  branch  office  of  the 
member  shall  be  inspected  according  to 
a  cycle  which  shall  be  set  forth  in  the 
firm's  written  supervisory  and 
inspection  procedures.] 

(B)  Each  member  shall  inspect  at  least 
every  three  years  every  branch  office 
that  does  not  supervise  one  or  more 
non-branch  locations.  In  establishing 
how  often  to  inspect  each  non- 
supervisory  branch  office  [such  cycle], 
the  firm  shall  [give  consideration  to] 
consider  whether  the  nat\ire  and 
complexity  of  the  securities  activities 
for  which  the  location  is  responsible, 
the  volimie  of  business  done,  and  the 
number  of  associated  persons  assigned 
to  the  location  require  the  non- 
supervisory  branch  office  to  be 
inspected  more  frequently  than  every 
three  years.  The  non-supervisory  branch 
office  examination  cycle  and  an 
explanation  of  the  factors  the  member 
used  in  determining  the  frequency  of  the 
examinations  in  the  cycle  shall  be  set 
forth  in  the  member's  written 
supervisory  and  inspection  procedures. 

(C)  Each  member  shall  inspect  on  a 
regular  periodic  schedule  every  non- 
branch  location.  In  establishing  such 
schedule,  the  firm  shall  consider  the 
nature  and  complexity  of  the  securities 
activities  for  which  the  location  is 
responsible  and  the  nature  and  extent  of 
contact  with  customers.  The  schedule 
and  an  explanation  regarding  how  the 
member  determined  the  frequency  of  the 
examination  schedule  shall  be  set  forth 
in  the  member's  written  supervisory  and 
inspection  procedures. 

Each  member  shall  retain  a  written 
record  of  the  dates  upon  which  each 
review  and  inspection  is  conducted. 


(2)  An  office  inspection  and  review  by 
a  member  pursuant  to  paragraph  (c)(1) 
must  be  reduced  to  a  written  report  and 
kept  on  file  by  the  member  for  a 
minimum  of  three  years,  unless  the 
inspection  is  being  conducted  pursuant 
to  paragraph  (c)(1)(C)  and  the  regular 
periodic  schedule  is  longer  than  a  three- 
year  cycle,  in  which  case  the  report 
must  be  kept  on  file  at  least  until  the 
next  inspection  report  has  been  written. 
The  written  inspection  report  must  also 
include,  without  limitation,  the  testing 
and  verification  of  the  member's 
policies  and  procedures,  including 
supervisory  policies  and  procedures  in 
the  following  areas: 

(A)  Safeguarding  of  customer  funds 
and  securities; 

(B)  Maintaining  books  and  records; 

(C)  Supervision  of  customer  accounts 
serviced  by  branch  office  managers; 

(D)  Transmittal  of  funds  between 
customers  and  registered 
representatives  and  between  customers 
and  third  parties; 

(E)  Validation  of  customer  address 
changes;  and 

(F)  Validation  of  changes  in  customer 
account  information. 

(3)  An  office  inspection  by  a  member 
pursuant  to  paragraph  (c)(1)  may  not  be 
conducted  by  the  branch  office  manager 
or  any  person  within  that  office  who  has 
supervisory  responsibilities  or  by  any 
individual  who  is  supervised  by  such 
person(s).  A  member  must  have  in  place 
procedures  that  are  reasonably  designed 
to  provide  heightened  office  inspections 
if  the  person  conducting  the  inspection 
reports  to  the  branch  office  manager's 
supervisor  or  works  in  an  office 
supervised  by  the  branch  manager's 
supervisor  and  the  branch  office 
manager  generates  20%  or  more  of  the 
income  of  the  branch  office  manager's 
supervisor.  For  the  purposes  of  this 
subsection  only,  the  term  "heightened 
inspection"  shall  mean  those  inspection 
procedures  that  are  designed  to  avoid 
conflicts  of  interest  that  serve  to 
undermine  complete  and  effective 
inspection  because  of  the  economic, 
commercial,  or  financial  interests  that 
the  branch  manager's  supervisor  holds 
in  the  associated  persons  and 
businesses  being  inspected. 
***** 

(g)  Definitions 

(1)  No  change. 

(2)  [A]  "Branch  Office"  means  any 
location  identified  by  any  means  to  the 
public  or  customers  as  a  location  at 
which  the  member  conducts  an 
investment  banking  or  securities 
business,  excluding: 

(A)  through  (D)  renumbered  as  (i) 
through  (iv). 
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(B)  Notwithstanding  the  exclusions 
provided  in  paragraph  (2)(A),  any 
location  that  is  responsible  for 
supervising  the  activities  of  persons 
associated  with  the  member  at  one  or 
more  non-branch  locations  of  the 
member  is  considered  to  be  a  branch 
office. 

(3)  No  change. 

3012.  Supervisory  Control  System 
(a)  General  Requirements 

(1)  Each  member  shall  designate  and 
specifically  identify  to  NASD  one  or 
more  principals  who  shall  establish, 
maintain,  and  enforce  a  system  of 
supervisory  control  policies  and 
procedures  that  (A)  test  and  verify  that 
the  member's  supervisory  procedures 
are  reasonably  designed  with  respect  to 
the  activities  of  the  member  and  its 
registered  representatives  and 

'  associated  persons,  to  achieve 
compliance  with  applicable  securities 
laws  and  regulations,  and  with 
applicable  NASD  rules  and  (B)  create 
additional  or  amend  supervisory 
procedures  where  the  need  is  identified 
by  such  testing  and  verification.  The 
designated  principal  or  principals  must 
submit  to  the  member's  senior 
management  no  less  than  annually,  a 
report  detailing  each  member's  system 
of  supervisory  controls,  the  summary  of 
the  test  results  and  significant  identified 
exceptions,  and  any  additional  or 
amended  supervisory  procedures 
created  in  response  to  the  test  results. 

(2)  The  establishment,  maintenance, 
and  enforcement  of  written  supervisory 
control  policies  and  procedures 
pursuant  to  paragraph  (a)  shall  include: 

(A)  procedures  that  are  reasonably 
designed  to  review  and  supervise  the 
customer  account  activity  conducted  by 
the  member's  branch  office  mangers, 
sales  managers,  regional  or  district  sales 
managers,  or  any  person  performing  a 
similar  supervisory  function.  A  person 
who  is  senior  to  the  producing  manager 
must  perform  such  supervisory  reviews. 
However,  if  a  member  does  not  conduct 
a  public  business,  or  has  a  capital 
requirement  of  $5,000  or  less,  or 
employs  10  or  fewer  representatives, 
and  its  business  is  conducted  in  a 
manner  necessitated  by  a  limitation  of 
resources  that  includes  fewer  than  two 
layers  of  supervisory  personnel,  a 
person  in  another  office  who  is  in  the 
same  or  similar  position  to  the 
producing  manager  may  conduct  the 
supervisory  reviews,  provided  that  the 
person  in  the  same  or  similar  position 
does  not  have  supervisory  responsibility 
over  the  activity  being  reviewed,  reports 
to  his  supervisor  his  supervision  and 
review  of  the  producing  manager,  and 


has  not  performed  a  review  of  the 
producing  manager  in  the  last  two 
years; 

(B)  procedures  that  are  reasonably 
designed  to  review  and  monitor  the 
following  activities: 

(i)  all  transmittals  of  funds  (e.g.,  wires 
or  checks,  etc.)  or  securities  from 
customers  and  third  party  accounts  (i.e., 
a  transmittal  that  would  result  in  a 
change  of  beneficial  ownership);  from 
customer  accounts  to  outside  entities 
e.g.,  banks,  investment  companies,  etc.); 
from  customer  accounts  to  locations 
other  than  a  customer's  primary 
residence  (e.g.,  post  office,  "in  care  of" 
accounts,  alternate  address,  etc.);  and 
between  customers  and  registered 
representatives,  including  the  hand- 
delivery  of  checks; 

(ii)  customer  changes  of  address  and 
the  validation  of  such  changes  of 
address;  and 

(Hi)  customer  changes  of  investment 
objectives  and  the  validation  of  such 
changes  of  investment  objectives. 

The  policies  and  procedures 
established  pursuant  to  paragraph 
(a)(2)(B)  must  include  a  means  or 
method  of  customer  confirmation, 
notification,  or  follow-up  that  can  be 
documented;  and 

(C)  procedures  that  are  reasonably 
designed  to  provide  heightened 
supervision  over  the  activities  of  each 
producing  manager  who  is  responsible 
for  generating  20%  or  more  of  the 
income  of  the  producing  manager's 
supervisor.  For  the  purposes  of  this 
subsection  only,  the  term  "heightened 
supervision"  shall  mean  those 
supervisory  procedures  that  evidence 
supervisory  activities  that  are  designed 
to  avoid  conflicts  of  interest  that  serve 
to  undermine  complete  and  effective 
supervision  because  of  the  economic, 
commercial,  or  financial  interests  that 
the  supervisor  holds  in  the  associated 
persons  and  businesses  being 
supervised. 

(b)  Dual  Member 

Any  member  in  compliance  with 
substantially  similar  requirements  of  the 
New  York  Stock  Exchange,  Inc.  shall  be 
deemed  to  be  in  compliance  with  the 
provisions  of  this  Rule. 


3110.  Books  and  Records 

(a)  through  (b)  No  change, 
(c)  Customer  Accoimt  Information 

(1)  through  (3)  No  change. 

(4)  For  purposes  of  this  Rule  [and], 
and  Rule  2510  the  term  "institutional 
account"  shall  mean  the  account  of: 

(A)  through  (C)  No  change. 


(d)  Changes  in  Account  Name  or 
Designation 

Before  any  customer  order  is 
executed,  there  must  be  placed  upon  the 
memorandum  for  each  transaction,  the 
name  or  designation  of  the  account  (or 
accounts)  for  which  such  order  is  to  be 
executed.  No  change  in  such  account 
name(s)  (including  related  accounts)  or 
designation(s)  (including  error  accounts) 
shall  be  made  unless  the  change  has 
been  authorized  by  a  member  or  a 
person(s)  designated  under  the 
provisions  of  NASD  rules.  Such  person 
must,  prior  to  giving  his  or  her  approval 
of  the  account  designation  change,  be 
personally  informed  of  the  essential 
facts  relative  thereto  and  indicate  his  or 
her  approval  of  such  change  in  writing 
on  the  order  or  other  similar  record  of 
the  member.  The  essential  facts  relied 
upon  by  the  person  approving  the 
change  must  be  documented  in  writing 
and  preserved  for  a  period  of  not  less 
than  three  years,  the  first  two  years  in 
an  easily  accessible  place,  as  the  term 
"easily  accessible  place"  is  used  in  SEC 
Rulel7a-4. 

For  purposes  of  this  paragraph  (d),  a 
person(s)  designated  under  the 
provisions  of  NASD  rules  to  approve 
account  name  or  designation  changes 
must  pass  a  qualifying  principal 
examination  appropriate  to  the  business 
of  the  firm. 
***** 

IM-3110.  Customer  Account 
Information 

(a)  through  (h)  No  Change. 

(i)  Holding  of  Customer  Mail 

Upon  the  written  instructions  of  a 
customer,  a  member  may  hold  mail  for 
a  customer  who  will  not  be  at  his  or  her 
usual  address  for  the  period  of  his  or 
her  absence,  but  (A)  not  to  exceed  two 
months  if  the  member  is  advised  that 
such  customer  will  be  on  vacation  or 
traveling  or  (B)  not  to  exceed  three 
months  if  the  customer  is  going  abroad. 


9610.  Application 

(a)  Where  To  File 

A  member  seeking  an  exemption  from 
Ride  1021, 1022, 1070,  2210,  2320. 
2340, 2520, 2710,  2720,  2810,  2850, 
2851,  2860,  Interpretive  Material  2860- 
1,  3010(b)(2),  3020.  3210,  3230,  3350, 
8211,  8212,  8213,  11870,  or  11900, 
Interpretive  Material  2110-1,  or 
Municipal  Securities  Rulemaking  Board 
Rule  G-37  shall  file  a  written 
application  with  the  appropriate 
department  or  staff  of  NASD  [the 
Association]  and  provide  a  copy  of  the 
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application  tc 
Counsel  of 
(b)  through 


the  Office  of  General 
NASD  (Regulation), 
(c)  No  Change. 


n.  Self-ReguUtory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Bas^s  for,  the  Proposed  Rule 
Change 

In  its  filing 


with  the  Commission, 


NASD  includi  ;d  statements  concerning 


the  purpose  o 
proposed  rule 


comments  it  r  sceived  on  the  original 
proposed  rule  change.  The  text  of  these 
statements  m<  y  be  examined  at  the 
places  specifi  jd  in  Item  FV  below. 
NASD  has  pn  pared  summaries,  set 
forth  in  Sectit  ns  A,  B.  and  C  below,  of 
the  most  signi  ficant  aspects  of  such 
statements. 


ory  Organization 's 
he  Purpose  of,  and 
for,  the  Proposed  Rule 


NASD  Rule  3 


and  basis  for  the 
change  and  discussed  any 


A.  Self-Regul^ti 
Statement  of 
Statutory  Basis 
Change 

1 .  Purpose 

a.  Backgrou  nd.  On  November  4,  2002, 
NASD  filed  w  ith  the  Commission 
proposed  rule  change  SR-NASD-2002- 
162.  The  rule  change  proposed  new 
NASD  Rule  3(  112  to  require  members  to 
develop  genei  al  and  specific 
supervisory  ci  introl  procedures  that 
independent!  '  test  and  verify  and 
modify,  when  s  necessary,  the  members' 
supervisory  p  "ocedures.  In  addition,  the 
rule  change  p  oposed  amendments  to: 
(1)  NASD  Rul ;  3010(c)  to  require  that 
office  inspect;  ons  be  conducted  by 
independent  |  tersons  and  include,  at  a 
minimum.  th<  testing  and  verification  of 
certain  supen  isory  procedures;  ^  (2) 


10  to  expand  upon  a 


members'  sup  ervisory  and 
recordkeepinj  requirements  with 
respect  to  cha  iges  in  customer  account 
name  or  desig  aation  in  connection  with 
order  executi(  ns;  (3)  NASD  IM-3110  to 
provide  guida  nee  regarding  when  a 
member  may  lold  mail  for  a  customer 
who  will  be  a  )sent  for  a  period  of  time; 
(4)  NASD  Rul^  2510(d)  to  clarify  the 


8  NASD  has  fileii 
proposed  rule  c 
addresses  other 
member  may  be 
affects  only  the 
renumbered  as 
SR-NASD-2003 
proposed  rule 
prior  to  approvinj 
filing.  NASD  will 
proposal  updatinj 
Rule  3010(g)(2) 
the  proposed  ru 
approving  the 
2003-104,  NASD 
NASD-2003-104 
this  filing. 


with  the  Commission  a  separate 
hi^ge  to  Rule  3010(g)(2)  that 
situations  where  a  location  of  a 

sidered  a  "branch  office"  and 
cctntent  of  what  is  now  being 
pa  -agraph  (2)(A)  of  Rule  3010(g).  See 

104.  If  the  SEC  approves  the 
ch^ige  in  No.  SR-NASD-2003-104 
the  rule  change  proposed  in  this 
file  an  amendment  to  this 
the  rule  language  in  the  new 
A  Iternatively.  if  the  SEC  approves 
le  change  in  this  rule  filing  prior  to 
pre  posed  rule  change  in  SR-NASD- 
kvill  file  an  amendment  to  SR- 
reflecting  the  changes  set  forth  in 


time  limit  on  time-and-price 
discretionary  authority;  and  (5)  NASD 
Rule  9610  to  incorporate  into  NASD 
Procedural  Rules  the  ability  of  members 
to  request  an  exemption  from  amended 
NASD  Rule  3010(c). 

The  Commission  received  72 
comment  letters  in  response  to  the 
Federal  Register  publication  of  SR- 
NASD-2002-162.^  The  comments 
submitted  to  the  Commission  are 
summarized  and  responded  to  by  issue 
below.  Additional  proposed  rule 
changes  are  also  discussed  below. 

b.  General  Comments  on  the  Rule 
Change.  Many  commenters  stated  that 
the  effective  enforcement  of  existing 
supervisory  rules  should  be  sufficient  to 
protect  investors.*  These  commenters 
frequently  added  that  they  viewed  the 
proposed  rules  as  an  overreaction  to  the 
Gruttadauria  case,  which  involved  a 
producing  branch  manager  who 
misappropriated  millions  of  dollars  in 
customer  funds  over  a  15-year  period. 
The  commenters  stated  that  the 
Gruttadauria  case  was  not  a  result  of 
inadequate  supervisory  systems  but, 
instead,  was  a  case  of  a  single 
individual  intent  on  defrauding 
customers.^ 


'  List  of  comment  letters  has  been  prepared  as 
E.xhibit  2.  Exhibit  2  is  available  in  the  Commission's 
Public  Reference  Room. 

"  1st  Global,  Inc..  Stephen  Batman.  CEO  (12/18/ 
02);  AIG  Advisor  Group.  Inc..  Bridget  M.  Gaughan, 
EVP  (12/30/02);  Cambridge  Investment  Research. 
Inc..  Terrv  L.  Lister.  General  Counsel  (12/20/02); 
Charles  Schwab  &  Co..  Inc..  Selwyn  J.  Noteliovitz. 
SVP  (2/25/03);  Clark/Bardes  Financial  Services, 
Inc..  Kevin  Ballou.  President  (3/17/03); 
Commonwealth  Financial  Network.  Peter  T. 
Wheeler.  President  (12/17/02);  CUNA  Brokerage 
Services.  Inc.,  Marcia  L.  Martin,  President  (12/19/ 
02);  FFP  Securities.  Inc..  Craig  A.  )unkins. 
President/CEO  (12/18/02);  First  Allied  Securities. 
Inc.,  Adam  Antoniades.  President/COO  (12/18/02); 
Invest  Financial  Corporation.  Lynn  R.  Niedermeier, 
President/CEO  (12/17/02);  Investment  Centers  of 
America,  Inc.,  Greg  Gunderson,  President  (12/16/ 
02);  Lesko  S^urities.  Inc.,  Charles  Lesko.  Jr., 
President  (12/18/02);  Mutual  Service  Corp..  Dennis 
S.  Kaminski.  EVP/CAO  (12/18/02);  MWA  Financial 
Ser\'ices.  Robert  M.  Roth,  President  (12/18/02); 
Princor  Financial  Services  Corp..  Minoo 
Spellerberg.  Compliance  Officer  (12/16/02);  Rhodes 
Securities,  Inc..  Sandra  T.  Masek,  EVP/COO  (12/17/ 
02);  Securities  America,  Inc.,  Bryan  R.  Hill. 
President  (12/16/02);  Securities  Industry 
Association.  Self-Regulation  and  Supervisory 
Practices  Group,  Christopher  R.  Franke.  Chairman — 
Self-Regulation  and  Supervisory  Practices 
Committee  (12/18/02);  Transamerica  Financial 
Advisors,  Inc.,  Sandy  Brown.  President/COO  (12/ 
16/02);  United  Planners'  Financial  Services  of 
America.  Thomas  H.  Oliver,  President.  CEO,  (12/13/ 
02);  USAllianz  Securities,  Inc..  Michael  D.  Bums, 
CCO  (12/16/02);  Waterstone  Financial  Group,  Inc., 
Thomas  A.  Hopkins,  Chairman.  (12/16/02):  Worid 
Group  Securities.  Inc..  Leesa  M.  Easley,  Chief  Legal 
Officer  (12/19/02). 

^  Id.:  see  also  Associated  Securities  Corp..  Neal  K. 
Nakagiri,  President/CEO  (12/19/02);  AXA  Advisors, 
John  M.  Lefferts,  President  (12/18/02);  Cadaret, 
Grant  &  Co.,  Arthur  F.  Grant.  President  (12/17/02); 
Commonwealth  Financial  Network.  Peter  T. 


While  NASD  understands  industry 
concerns  that  regulators  not  overreact  to 
one  case  of  violative  conduct,  NASD 
does  not  view  the  proposed  rule  change 
as  a  reaction  to  any  particular  legal  or 
regulatory  event.  Rather,  NASD  believes 
that  the  proposed  rule  change  is 
designed  to  enhance  the  current  rules 
and  examination  efforts  by  specifically 
requiring  members  to  establish  adequate 
supervisory  control  systems.  NASD  also 
believes  that  the  proposed  rule  change 
will  strengthen  its  ability  to  fulfill  its 
ongoing  obligation  to  protect  investors. 

A  majority  of  the  commenters  also 
suggested  that  implementing  the 
proposed  rule  change  would  require 
firms  to  hire  a  large  number  of 
additional  personnel  to  conduct  the 
supervisory  activities  required  by  the 
proposed  rules,  thereby  placing  a 
significant  financial  burden  on  firms.'" 
Many  commenters  believed  that  this 
cost  would  destroy  the  business  model 
of  independent  contractors  located  in 


Wheeler.  President  (12/17/02);  Equity  Services,  Inc., 
Gregorv  D.  Teese.  VP  (12/18/02);  Linsco/Private 
Ledger.  Corp.,  James  F.  McGuite.  SVP  &  CCO  (1/16/ 
03);  National  Society  of  Compliance  Professionals. 
Inc..  loan  Hinchman,  Executive  Director.  President 
&  CEO  (1/8/03);  Pacific  Select  Distributors.  Inc.. 
John  L.  Dixon,  President  (12/18/02). 

«>  1st  Global.  Inc.,  Stephen  Batman.  CEO  (12/18/ 
02);  AIG  Advisor  Group,  Inc..  Bridget  M.  Gaughan. 
EVP  (12/30/02);  American  Express  Financial 
Advisors,  Inc..  Beth  E.  Weimer.  \T  &  CC;0  (1/17/ 
03);  Cambridge  Investment  Research,  Inc.,  Terry  L. 
Lister.  General  Counsel  (12/20/02);  Clark/Bardes 
Financial  Services,  Inc.,  Kevin  Ballou,  President  (3/ 
17/03);  CUNA  Brokerage  Services,  Inc..  Marcia  L. 
Martin.  President  (12/19/02);  Equity  Services,  Inc., 
Gregorv  D.  Teese.  VP  (12/18/02);  FFP  Securities. 
Inc..  Craig  A.  Junkins.  President/CEO  (12/18/02); 
Financial  Network  Investment  Corp.,  Jack  R.  Handy. 
Jr.,  President  (12/13/02);  First  Allied  Securities, 
Inc..  Adam  Antoniades.  President/COO  (12/18/02); 
IFG  Network  Securities,  Inc..  R.  Jack  Conlev, 
President/CEO  (12/18/02):  Invest  Financial 
Corporation,  Lynn  R.  Niedermeier.  President/CEO 
(12/17/02);  Investment  Onlers  of  America,  Inc.. 
Greg  Gunderson,  President  (12/16/02);  John 
Hancock  Financial  Services,  Inc..  Robert  H.  Watts, 
SVP/CCO.  (12/17/02)  &  Another  Letter  (1/16/03)      . 
(additional  comments);  Lnsko  Securities,  Inc.. 
Charles  Lesko.  Jr..  President  (12/18/02);  Linsco/ 
Private  Ledger,  Corp..  James  F.  McGuire.  SVP  & 
CCO  (1/16/03):  Locust  Street  Securities.  Inc., 
Jacqueline  C.  Conlev,  VP,  Compliance  (12/13/02); 
Multi-Financial  Securities  Corp.,  Patrick  H. 
McEvov,  President/CEO  (12/16/02);  Mutual  Service 
Corp.,  Dennis  S.  Kaminski,  EVP/CAO  (12/18/02); 
MWA  Financial  Services.  Robert  M.  Roth,  President 
(12/18/02);  PrimeVest  Financial  Services,  Inc., 
Kevin  P.  Maas.  VP,  (No  Date  on  Letter):  Princor 
Financial  Services  Corp.,  Minoo  Spellerberg. 
Compliance  Officer  (12/16/02);  Rhodes  Securities. 
Inc..  Sandra  T.  Masek.  EVP/COO  (12/17/02): 
Securities  America,  Inc..  Bryan  R.  Hill,  President 
(12/16/02):  Transamerica  Financial  Advisors,  Inc., 
Sandy  Brown,  President/COO  (12/16/02);  United 
Planners'  Financial  Services  of  America.  CEO  (12/ 
13/02);  USAllianz  Securities,  Inc.,  Michael  D. 
Bums,  CCO  (12/16/02);  Vestax  Securities  Corp..  R. 
Jack  Conlev,  President/CEO  (12/17/02);  Washington 
Square  Securities,  Inc.,  Tom  K.  Rippberger,  VP/CCO 
(No  Date  on  Letter);  Waterstone  Financial  Group, 
Inc.,  Thomas  A.  Hopkins,  Chairman.  (12/16/02). 
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small  branch  offices."  One  coramenter 
suggested  that  the  proposed  rule  change 
be  adopted  in  the  form  of  "principles  for 
effective  supervision"  or  "best 
practices"  that  could  be  tailored  to 
various  business  models  rather  than 
rules  that  would  apply  to  all  firms. '^ 

NASD  does  not  agree  that  the 
proposed  rule  change  should  be  adopted 
in  the  form  of  "principles  or  best 
practices."  NASD  believes  that  the 
degree  of  authority  carried  by  the 
proposed  rules  is  necessary  to 
encourage  the  conduct  intended  by  the 
rule  changes!  However,  as  discussed  in 
detail  below,  NASD  agrees  that  greater 
flexibility  is  needed  in  certain  respects 
to  account  for  variations  in  members* 
business  models. 

i.  Comments  on  Proposed  NASD  Rule 
3012  (Supervisory  Controls)  and 
Proposed  Changes.  As  originally 
proposed,  NASD  Rule  3012  requires  that 
each  member  establish  supervisory 
control  procedures  that  (a)  test  and 
verify  that  the  member's  supervisory 
procedures  are  reasonably  designed  to 
comply  with  the  federal  securities  laws 
and  regulations  and  NASD  rules  and  (b) 
amend  the  supervisory  procedures 
where  testing  and  verification  identifies 
the  need  to  do  so.  NASD  Rule  3012  also 
requires  that  the  supervisory  control 
procedures  be  performed  by  persons 
who  are  "independent"  from  those 
activities  being  tested  and  verified  and 
the  persons  who  directly  supervise 
those  activities. 

In  addition,  NASD  Rule  3012  requires 
that  written  policies  and  procedures  to 
administer  the  supervisory  controls 
specifically  address  transmittals  of 
funds  between  accounts,  changes  of 
customers'  addresses,  and  changes  in 
customers'  investment  objectives.  These 
designated  policies  and  procedures 
must  include  a  means  or  method  of 
customer  confirmation,  notification,  or 
follow-up  that  can  be  documented. 

Many  commenters  requested 
clarification  regarding  who  would  be 
sufficiently  "independent"  to  perform 
the  supervisory  control  procedures 
required  under  proposed  NASD  Rule 


"  Associated  Securities  Corp..  Neal  K.  Nakagiri. 
President/CEO  (12/19/02);  AXA  Advisors.  John  M. 
Lefferts.  President  (12/18/02);  Mutual  Service  Corp.. 
Dennis  S.  Kaminski.  EVP/CAO  (12/18/02);  Pacific 
Select  Distributors,  Inc.,  John  L.  Dixon,  President 
(12/18/02);  Securities  Industry  Association,  Self- 
Regulation  and  Supervisory  Practices  Group, 
Christopher  R.  Franke.  Chairman — Self-Regulation 
and  Supervisory  Practices  Committee  (12/18/02); 
Woodbury  Financial  Ser\'ices,  Inc.,  Michael  G. 
Brennan,  Associate  Counsel/Assistant  Secretary 
(12/18/02). 

'-  1st  Global.  Inc.,  Stephen  Batman.  CEO  (12/18/ 
02);  Securities  Industry  Association.  Self-Regulation 
and  Supervisory  Practices  Group,  Christopher  R. 
Franke,  Chairman — Self-Regulation  and 
Supervisory  Practices  Committee  (12/18/02). 


3012."  A  large  niunber  of  commenters 
contended  that  restricting  senior 
supervisory  personnel  from  performing 
and/or  overseeing  the  review  of  a  firm's 
supervisory  control  procedures  could 
compromise  the  quality  of  the  review. 
The  commenters  stated  that  the 
alternative  approach  of  assigning 
someone  from  another  division  of  the 
firm,  such  as  Marketing  or  Operations, 
to  perform  the  review  could  result  in  a 
supervisory  review  that  is  less  sensitive 
to  compliance  requirements.'*  At  least 


'^  1st  Global,  Inc.,  Stephen  Batman,  CEO  Jt2/18/ 
02);  AIG  Advisor  Group,  Inc.,  Bridget  M.  Gaughan. 
EVP  (12/30/02);  Cambridge  Investment  Research. 
Inc.,  Terry  L.  Lister,  General  Counsel  (12/20/02); 
Charles  Schwab  &  Co..  Inc.,  Selwv'n  J.  Noteliovitz. 
SVP  (2/25/03);  Clark/Bardes  Financial  Services. 
Inc..  Kevin  Ballou,  President  (3/17/03); 
Commonwealth  Financial  Network,  Peter  T. 
Wheeler,  President  (12/17/02);  CUNA  Brokerage 
Services,  Inc.,  Marcia  L.  Martin,  President  (12/19/ 
02);  FFP  Securities,  Inc.,  Craig  A.  Junkins, 
President/CEO  (12/18/02):  First  Allied  Securities, 
Inc.,  Adam  Antoniades,  President/COO  (12/18/02); 
Invest  Financial  Corporation,  Lynn  R:  Niedermeier, 
President/CEO  (12/17/02);  Investment  Centers  of 
America,  Inc.,  Greg  Gunderson,  President  (12/16/ 
02);  Lesko  Securities,  Inc.,  Charles  Lesko,  Jr.. 
President  (12/18/02);  Midland  National  Life 
Insurance,  P.M.  Phalen,  Assistant  Vice  President 
(12/17/02);  MML  Investors  Services,  Inc.,  Michael 
L.  Kerley,  VP/Chief  Legal  Officer  (12/17/02);  Mutual 
Service  Corp..  Dennis  S.  Kaminski,  EVP/CAO  (12/ 
18/02);  MWA  Financial  Services,  Robert  M.  Roth. 
President  (12/18/02);  Princor  Financial  Services 
Corp..  Minoo  Spellerberg,  Compliance  Officer  (12/ 
16/02):  Rhodes  Securities,  Inc..  Sandra  T.  Masek. 
EVP/COO  (12/17/02):  Securities  America.  Inc.. 
Bryan  R.  Hill.  President  (12/16/02);  Securities 
Industry  Association.  Self-Regulation  and 
Supervisory  Practices  Group.  Christopher  R. 
Franke,  Chairman  "Self-Regulation  and 
Supervisory  Practices  Committee  (12/18/02);  United 
Planners"  Financial  Services  of  America.  President, 
CEO  (12/13/02);  USAllianz  Securities,  Inc.,  Michael 
D.  Bums,  CCO  (12/16/02);  Waterstone  Financial 
Group,  Inc.,  Thomas  A.  Hopkins.  Chairman,  (12/16/ 
02);  World  Group  Securities,  Inc.,  Leesa  M.  Easlev, 
Chief  Legal  Officer  (12/19/02). 

'■•21st  Century  Financial  Services,  Inc.,  Charles 
Mazziotti.  President  (12/17/02);  AIG  Advisor 
Group,  Inc..  Bridget  M.  Gaughan,  EVP  (12/30/02): 
Brookstreet  Securities  Corporation,  Stanley  C. 
Brooks.  President,  CEO  (12/4/02):  Cambridge 
Investment  Research.  Inc..  Terry  L.  Lister.  General 
Counsel  (12/20/02);  CUNA  Brokerage  Services,  Inc.. 
Marcia  L.  Martin,  President  (12/19/02);  Duerr 
Financial  Corporation.  William  Partin.  President 
(11/27/02);  Eagle  One  Investments,  LLC,  Steven  J. 
Svoboda,  President  (12/16/02):  Financial  Network 
Investment  Corp..  Jack  R.  Handy.  Jr..  President  (12/ 
13/02);  Financial  Northeastern  Companies. 
Dominick  Del  Duca.  CCO  (12/12/02):  First  Allied 
Securities,  Inc.,  Adam  Antoniades,  President/COO 
(12/18/02);  First  Heartland  Capital.  Inc..  Julius  ). 
Anderson,  Vice  President  (12/27/02);  FMN  Capital 
Corporation,  David  W.  Schofield,  Director  of 
Operations  and  Compliance  12/18/02);  IFG  Network 
Securities,  Inc.,  R.  Jack  Conley.  President/CEO  (12/ 
18/02):  Invest  Financial  Corporation.  Lymi  R. 
Niedermeier.  President/CEO  (12/17/02);  Investment 
Centers  of  America,  Inc.,  Greg  Gunderson,  President 
(12/16/02):  Iron  Street  Securities  Inc..  Robert  L. 
Hamman,  President  (12/24/02);  JKR  &  Company. 
Inc.,  J.  Kemp  Richardson,  President  (12/10/02);  John 
Hancock  Financial  Services.  Inc.,  Robert  H.  Walts, 
SVP/CCO,  (12/17/02)  &  Another  Letter  (1/16/03) 
(additional  comments);  Kyson  &  Co..  Kao  Sheng 
Lin,  President  (11/25/02);  Lesko  Securities,  Inc., 


one  commenter  stated  that  the 
"independence"  requirement  in  NASD 
Rule  3012  appears  to  refer  to  someone 
outside  of  the  firm.'^ 

NASD  agrees  with  commenters' 
concerns  and  is  amending  proposed 
NYSE  Rule  3012  to  eliminate  the 
requirement  that  persons  establishing, 
maintaining,  and  enforcing  supervisory 
control  policies  and  procedures  be 
"independent."  The  proposed  nile  now 
will  require  that  a  member  designate 
and  specifically  identify  to  NASD  one  or 
more  principals  who  will  establish, 
maintain,  and  enforce  supervisory 
control  procedures  that  will  test  and 
verify  that  the  members'  supervisory 
procedures  are  sufficient  and  create 
additional  or  amend  supervisory 
procedures  where  the  need  is  identified 
by  such  testing  and  verification.  Of 
course,  NASD  expects  that  the 
designated  principals  will  test  and 
verify  the  adequacy  of  the  supervisory 
control  procedures  in  a  manner  that  is 
independent  of  a  member's 
countervailing  business  considerations. 

Importantly,  as  stated  in  proposed 
NYSE  Rule  3012,  these  policies  and 
procedures  must  include  procedures 
that  are  reasonably  designed  to  review 
and  supervise  the  customer  accoimt 
activity  conducted  by  the  member's 
branch  office  managers,  sales  managers, 


Charles  Lesko.  Jr.,  President  (12/18/02);  Liberty  Life 
Securities,  LLC.  John  T.  Treece.  President  (1/15/03): 
Locust  Street  Securities,  Inc.,  Jacqueline  C.  Conley, 
VP.  Compliance  (12/13/02);  Main  Street  Securities, 
LLC,  David  L.  Mec.kenstock,  VP/CCO  (12/13/02): 
Monitor  Capital.  Inc.,  Hsiao-wen,  President  (11/25/ 
02);  Multi-Financial  Securities  Corp..  Patrick  H. 
McEvoy.  President/CEO  (12/16/02);  Mutual 
Securities.  Inc..  William  L.  Sabol.  President  (11/26/ 
02);  Mutual  Service  Corp..  Dennis  S.  Kaminski, 
EVP/CAO  (12/18/02);  MWA  Financial  Services. 
Robert  M.  Roth.  President  (12/18/02):  National 
Planning  Corporation,  M.  Shawn  Dreffein.  President 
(12/2/02);  Pacific  West  Securities,  Inc.,  Philip  A. 
Pizelo.  President  (1/14/03);  PrimeVest  Financial 
Services.  Inc..  Kevin  P.  Maas.  VP.  Director  of 
Compliance  (no  date);  Princor  Financial  Services 
Corp..  Minoo  Spellerberg,  Compliance  Officer  (12/ 
16/02);  Quest  Securities.  Inc..  Robert  J.  Schoen. 
President  (11/22/02);  Rhodes  Securities.  Inc. 
Sandra  T.  Masek.  EVP/COO  (12/17/02):  Rhodes 
Securities,  Inc..  Sandra  T.  Masek,  EVP/CXX3  (12/17/ 
02);  Securities  America.  Inc..  Bryan  R.  Hill, 
President  (12/16/02);  The  Leaders  Group,  Inc..  Z. 
Jane  Riley,  Compliance  Officer  (12/13/02); 
Transamerica  Financial  Advisors.  Inc.,  Sandv 
Brown,  President/COO  (12/16/02);  United  Planners 
Financial  Services  of  America,  Thomas  H.  Oliver, 
President/CEO  (12/13/02);  USAllianz  Securities, 
Inc..  Michael  D.  Bums.  CCO  (12/16/02):  Vestax 
Securities  Corp..  R.  Jack  Conley,  President/CEO  (12/ 
17/02);  Washington  Square  Securities,  Inc.,  Tom  K. 
Rippberger.  VP/CCO  (no  date  on  letter);  Waterstone 
Financial  Group.  Inc..  Thomas  A.  Hopkins. 
Chairman.  (12/16/02);  Wharton  Equity  Corp.. 
Malcom  A.  Morrison,  President  (1/10/03);  World 
Group  Securities,  Inc..  Leesa  M.  Easlev.  Chief  Legal 
Officer  (12/19/02);  World  Trade  Financial 
Corporation.  Rod  P.  Michel.  President  (12/31/02). 

'*See  Woodbury  Financial  Services,  Inc., 
Michael  G.  Brennan,  Associate  Counsel/ Assistant 
Secretary  (12/18/02). 
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regional  or  district  sales  managers,  or 
any  person  performing  a  similar 
supervisory  function.  Proposed  NYSE 
Rule  3012  pqovides  that  a  person  who 
is  senior  to  the  producing  manager  must 
perform  these  supervisory  reviews; 
however,  if  a  member  does  not  conduct 
a  public  business,  or  has  a  capital 
requirement  lof  $5,000  or  less,  or 
employs  ten  or  fewer  representatives, 
and  its  business  is  conducted  in  a 
manner  necessitated  by  a  limitation  of 
resources  that  includes  fewer  than  two 
layers  of  supervisory  personnel,  a 
person  in  another  office  who  is  in  the 
same  or  similar  position  to  the 
producing  mknager  may  conduct  the 
supervisory  Review,  provided  that  the 
person  does  lot  have  supervisory 
responsibilit  i  over  the  activity  being 
reviewed,  re]  torts  to  his  supervisor  his 
supervision  and  review  of  the  producing 
manager,  and  has  not  performed  a 
review  of  the  producing  manager  in  the 
last  two  year  i. 

The  supen  isory  policies  and 
procedures  required  under  proposed 
Rule  3012  al^o  must  include  procedures 
reasonably  designed  to  provide 
heightened  siipervision  over  the 
activities  of  each  producing  manager 
who  is  responsible  for  generating  20% 
or  more  of  the  income  of  the  producing 
manager's  supervisor.  The  proposed 
rule  does  no|  mandate  the  contents  of 
such  heighte|ied  supervisory 
procediu^s,  ib  recognition  of  the  fact 
that  such  procediues  will  vary 
depending  on  the  business  models  and 
needs  of  each  particular  member.  In 
establishing  tuch  heightened 
supervisory  procedures,  however, 
members  should  consider  such  elements 
as  imannounced  supervisory  reviews, 
an  increased  Inumber  of  supervisory 
reviews  by  different  reviewers  within  a 
certain  perioa,  a  broader  scope  of 
activities  reviewed,  and/or  having  one 
or  more  principals  approve  the 
supervisory  oeview  of  such  producing 
managers.  These  examples  are  meant  to 
illustrate  thertype  of  procedures  a 
member  mayj  want  to  include  in  its 
heightened  siipervisory  procedures  and 
are  not  meanl  to  be  an  exclusive  or 
exhaustive  list  of  heightened 
supervisory  procediues  a  member  may 
need  to  put  ip  place.  NASD  believes  that 
proposed  Rule  3012.  as  amended  herein, 
:  hould  allow  members  sufficient 
flexibility  to  ::reate  the  supervisory 
control  proct  dures  mandated  by  the 
rule  without  creating  undue  burdens 
and  costs. 

Several  coi  nmenters  mentioned  that 
the  requirem  jnts  in  proposed  NASD 
Rule  3012  to  Itest  and  verify  a  member's 
supervisory  procedures  and  make  any 
changes  identitied  through  the  testing 


and  verification  procedures  appear  to  be 
substantially  similar  to  NASD  Rule 
3010(a)(8),  which  requires  a  member  to 
review  the  supervisory  system  and  make 
any  appropriate  changes.  Commenters 
stated  that  it  would  be  redundant  to 
require  a  member  to  conduct  two 
separate,  yet  very  similar,  reviews  of  the 
member's  supervisory  procedtues  to 
determine  if  changes  need  to  be  made.'^ 

NASD  is  aware  of  the  similarity  of  the 
two  supervisory  review  requirements. 
"Accordingly,  NASD  is  amending  the 
proposed  rule  change  to  combine  the 
two  supervisory  review  requirements 
into  proposed  NASD  Rule  3012  and 
eliminate  NASD  Rule  3010(a)(8) 
altogether. 

One  commenter  stated  that  proposed 
NASD  Rule  3012's  requirement  that 
specific  supervisory  controls  be  in  place 
to  address  the  transmittal  of  funds 
between  accounts,  changes  of 
customers'  addresses,  and  changes  in 
customers'  investment  objectives  should 
apply  only  to  retail  customer  activity 
and  not  to  institutional  customer 
activity.  An  institutional  exemption  is 
sought  because  much  of  that  business  is 
done  on  a  delivery-versus-payment  or 
receipt-versus-payment  basis  or  via 
prime  brokerage  arrangements  that 
involve  system  and  controls  that  are 
markedly  different  fi'om  retail  account 
servicing.'^  NASD,  however,  believes 
that  it  is  reasonable  and  appropriate  that 
regulatory  oversight  in  the  sensitive 
areas  designated  in  proposed  NASD 
Rule  3012  extend  to  institutional 
account  activity. 

NASD  is  retaining  NASD  Rule  301 2 's 
originally  proposed  provision  that  any 
member  in  compliance  with 
substantially  similar  requirements  of  the 
New  York  Stock  Exchange,  Inc. 
("NYSE")  shall  be  deemed  to  be  in 
compliance  with  NASD  Rule  3012. 
NASD  believes  that  this  provision  helps 
promote  consistency  between  NASD's 
and  the  NYSE's  supervisory  control 
requirements. 


''Clark/Bardes  Financial  Services.  Inc.,  Kevin 
Ballou.  President  (3/17/03);  Financial  Network 
Investment  Corp.,  Jack  R.  Handy,  |r..  President  (12/ 
13/02);  Financial  Northeastern  Companies, 
Dominick  Del  Duca,  CXX)  (12/12/02);  IFG  Network 
Securities.  Inc.,  R.  Jack  Conley,  President/CEO  (12/ 
18/02):  Locust  Street  Securities.  Inc..  Jacqueline  C. 
Conley,  VP,  Compliance  (12/13/02);  MML  Investors 
Services,  Inc.,  Michael  L.  Kerley,  VP/Chief  Legal 
Officer  (12/17/02);  Multi-Financial  Securities  Corp., 
Patrick  H.  McEvoy,  President/CEO  (12/16/02); 
PrimeVest  Financial  Services,  Inc.,  Kevin  P.  Maas, 
VP,  Director  of  Compliance  (no  date  on  letter); 
Vestax  Securities  Corp.,  R.  Jack  Conley,  President/ 
CEO  (12/17/02);  Washington  Square  Securities.  Inc., 
Tom  K.  Rippberger,  VP/CCO. 

"  1st  Global,  Inc.,  Stephen  Batman,  CEO  (12/18/ 
02);  Securities  Industry  Association,  Self-Regulation 
and  Supervisory  Practices  Group,  Christopher  R. 
Franke,  Chairman — Self-Regulation  and 
Supervisory  Practices  Committee  (12/18/02). 


ii.  Comments  on  NASD  Rule  3010 
(Supervision)  and  Proposed  Changes. 
As  originally  proposed,  the  changes  to 
NASD  Rule  3010  require  that  office 
inspections  be  conducted  by  a  person 
who  is  "independent"  from  the 
activities  being  performed  at  the  office 
and  the  people  providing  supervision  to 
that  office.  In  addition,  office 
inspections  must  include,  without 
limitation,  the  testing  and  verification  of 
the  member's  supervisory  policies  and 
procediues  in  the  areas  of:  Safeguarding 
customer  funds  and  securities; 
maintaining  books  and  records; 
supervision  of  customer  accounts 
serviced  by  branch  office  managers; 
transmittal  of  funds  between  customers  ' 
and  registered  representatives  and 
between  customers  and  third  parties; 
validation  of  customer  address  changes; 
and  validation  of  changes  in  customer 
accoimt  information. 

Many  commenters  requested  , 
clarification  regarding  who  would  be 
sufficiently  "independent"  to  conduct 
the  office  inspections  required  in  NASD 
Rule  3010. '8  At  least  one  commenter 
stated  that  the  "independence" 
requirement  in  NASD  Rule  3010 
appears  to  refer  to  someone  within  the 
firm  who  does  not  receive  compensation 
based  on  sales. '^  Many  commenters 
stated  that  the  "independence" 
requirement  in  NASD  Rule  3010(c) 


>■  1st  Global,  tac,  Stephen  Batman,  CEO;  AIG 
Advisor  Group,  Inc.,  Bridget  M.  Gaughan,  EVP  (12/ 
30/02);  Cambridge  Investment  Research,  Inc.,  Terry 
L.  Lister,  General  Counsel  (12/20/02);  Charles 
Schwab  &  Co.,  Inc.,  Selwyn  J.  Notelioviu,  SVP  (2/ 
25/03);  Clark/Bardes  Financial  Services,  Inc.,  Kevin 
Ballou,  President  (3/17/03);  Commonwealth 
Financial  Network,  Peter  T.  Wheeler,  President  (12/ 
17/02);  CUNA  Brokerage  Services,  Inc.,  Marcia  L. 
Martin,  President  (12/19/02);  FTP  Securities,  Inc., 
Craig  A.  Junkins.  President/CEO  (12/18/02);  First 
Allied  Securities,  Inc.,  Adam  Antoniades, 
President/COO  (12/18/02);  Invest  Financial 
Corporation,  Lynn  R.  Niedermeier,  President/CEO 
(12/17/02);  Investment  Centers  of  America,  Inc., 
Greg  Gunderson.  President  (12/16/02);  Lesko 
Securities,  Inc.,  Charles  Lesko,  Jr.,  President  (12/18/ 
02);  Midland  National  Life  Insurance,  P.M.  Phalen, 
Assistant  Vice  President  (12/17/02);  MML  Investors 
Services,  Inc.,  Michael  L.  Kerley,  VP/Chief  Legal 
Officer  (12/17/02);  Mutual  Service  Corp.,  Dennis  S. 
Kaminski,  EVP/CAO  (12/18/02);  MWA  Financial 
Services,  Robert  M.  Roth,  President  (12/18/02); 
Princor  Financial  Services  Corp.,  Minoo 
Spellerberg,  Compliance  Officer  (12/16/02);  Rhodes 
Securities,  Inc.,  Sandra  T.  Masek,  EVP/COO  (12/17/ 
02);  Securities  America,  Inc.,  Bryan  R.  Hill, 
President  (12/16/02);  Securities  Industry 
Association,  Self-Regulation  and  Supervisory 
Practices  Group,  Christopher  R.  Franke,  Chairman — 
Self-Regulation  and  Supervisory  Practices 
Committee  (12/18/02);  United  Planners'  Financial 
Services  of  America,  Thomas  H,  President,  CEO 
(12/13/02);  USAIlianz  Securities,  Inc.,  Michael  D. 
Bums,  ceo  (12/16/02);  Waterstone  Financial 
Group,  Inc.,  Thomas  A.  Hopkins.  Chairman,  (12/16/ 
02);  World  Group  Securities,  Inc.,  Leesa  M.  Easley, 
Chief  Legal  Officer  (12/19/02). 

'"  See  Woodbury  Financial  Services,  Inc., 
Michael  G.  Brennan,  Associate  Counsel/ Assistant 
Secretary  (12/18/02), 
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would  severely  reduce  the  number  of 
principals  eligible  to  conduct  branch 
exams  and  would  put  enormous 
pressure  on  home  office  exam  personnel 
to  conduct  more  office  inspections.^" 
Commenters  suggested  that  if  home 
office  exam  personnel  had  to  conduct 
more  office  inspections,  the  audit  cycle 
would  have  to  be  extended  to  multiple- 
year  durations  and  the  quality  of  the 
audits  would  decline.^' 


20 1st  Global.  Inc..  Stephen  Batman,  CEO  (12/18/ 
02):  AIG  Advisor  Group,  Inc..  Bridget  M.  Gaughan. 
EVP  (12/30/02):  American  Expre-ss  Financial 
Advisors,  Inc.,  Beth  E.  VVeimer,  VP  &  CCO  (1/17/ 
03);  Cambridge  Investment  Research.  Inc.,  Terr\'  L. 
Lister,  General  Counsel  (12/20/02);  Clark/Bardes 
Financial  Services,  Inc.,  Kevin  Ballou.  President  (3/ 
17/03);  CUNA  Brokerage  Services,  Inc.,  Marcia  L. 
Martin,  President  (12/19/02):  Equity  Services,  Inc., 
Gregon,'  D.  Teese,  VP  (12/18/02):  FFP  Securities, 
Inc.,  Ci-aig  A.  Junkins.  President/CEO  (12/18/02); 
Financial  Network  Investment  Corp.,  Jack  R.  Handv. 
Jr..  President  (12/13/02):  First  Allied  .Securities. 
Inc.,  Adam  Antoniades,  President/COO  (12/18/02); 
IFG  Network  Securities,  Inc.,  R.  Jack  Conley, 
President/CEO  (12/18/02);  Invest  Financial' 
Corporation,  Lynn  R.  Niedermeier,  President/CEO 
(12/17/02):  Investment  Centers  of  America,  Inc., 
Greg  Gunderson,  President  (12/16/02):  John 
Hancock  Financial  Services,  Inc.,  Robert  H.  Watts, 
SVP/CCO,  (12/17/02):  Lesko  Securities,  Inc.. 
Charles  Lesko,  Jr..  President  (12/18/02);  Linsco/ 
Private  Ledger,  Corp.,  James  F.  McGuire,  SVP  & 
CCO  (1/16/03):  Locust  Street  Securities.  Inc., 
Jacqueline  C.  Conley,  VP,  Compliance  (12/13/02); 
Multi-Financial  Securities  Corp..  Patrick  H. 
McEvoy,  President/CEO  (12/16/02);  Mutual  Service 
Corp.,  Dennis  S.  Kaminski,  EVP/CAO  (12/18/02); 
^  MWA  Financial  Services,  Robert  M.  Roth,  President 
(12/18/02);  PrimeVest  Financial  Ser\'ices.  Inc., 
Kevin  P.  Maas.  VP,  Director  of  Compliance  (No  Date 
on  Letter);  Princor  Financial  Services  Corp.,  Minoo 
Spellerberg,  Compliance  Officer  (12/16/02);  Rhodes 
Securities,  Inc.,  Sandra  T.  Masek.  EVP/COO  (12/17/ 
02):  Securities  America,  Inc.,  Bryan  R.  Hill. 
President  (12/16/02):  Transamerica  Financial 
Advisors,  Inc..  Sandy  Brown.  President/COO  (12/ 
16/02);  United  Planners'  Financial  Services  of 
America,  Thomas  H.  Oliver,  President/CEO  (12/13/ 
02):  USAIlianz  Securities,  Inc..  Michael  D.  Bums. 
CCO  (12/16/02):  Vestax  Securities  Corp..  R.  Jack 
Conley.  President/CEO  (12/17/02);  Washington 
Square  Securities,  Inc.,  Tom  K.  Rippberger,  VP/CCO 
(No  Date  on  Letter):  Waterstone  Financial  Group, 
Inc.,  Thomas  A.  Hopkins,  Chairman,  (12/16/02). 

'■  21st  Cenfurj'  Financial  Services,  Inc.,  Charles 
Mazziotti,  President  (12/17/02);  AIG  Advisor 
Group.  Inc.,  Bridget  M.  Gaughan,  EVP  (12/30/02); 
Brookstreet  Securities  Corporation,  Stanley  C. 
Brooks,  President,  CEO  (12/4/02);  Cambridge 
Investment  Research,  Inc.,  Terry  L.  Lister,  General 
Counsel  (12/20/02);  Clark/Bardes  Financial 
Services,  Inc.,  Kevin  Ballou,  President  (3/17/03): 
CUNA  Brokerage  Services,  Inc.,  Marcia  L.  Martin, 
President  (12/19/02);  Duerr  Financial  Corporation, 
William  Partin,  President  (11/27/02);  Eagle  One 
Investments,  LLC,  Steven  J.  Svoboda,  President  (12/ 
16/02);  FFP  Securities,  Inc.,  Craig  A.  Junkins, 
President/CEO  (12/18/02);  Financial  Network 
Investment  Corp.,  Jack  R.  Handy,  Jr.,  President  (12/ 
13/02);  First  Allied  Securities,  Inc.,  Adam 
Antoniades,  President/COO  (12/18/02);  First 
Heartland  Capital,  Inc.,  Julius  J.  Anderson,  Vice 
President;  (12/27/02);  FMN  Capital  Corporation, 
David  W.  Schofield,  Director  of  Operations  (12/18/ 
02):  IFG  Network  Securities,  Inc..  R.  Jack  Conley, 
President/CEO  (12/18/02);  invest  Financial 
Corporation,  Lyim  R.  Niedermeier,  President/CEO 
(12/17/02);  Investment  Centers  of  America,  Inc., 
Greg  Gunderson,  President  (12/16/02);  Iron  Street 


In  response  to  commenters'  concerns, 
NASD  is  amending  Rule  3010  to  replace 
the  proposed  "independence" 
requirement  with  a  prohibition  that  an 
office  inspection  cannot  be  conducted 
by  a  branch  office  manager  or  any 
person  within  that  office  who  has 
supervisory  responsibilities  or  by  any 
individual  who  is  supervised  by  such 
person(s).  In  addition,  members  must 
establish  heightened  inspection 
procedures  in  situations  where  the 
person  conducting  the  inspection  either 
works  in  an  office  supervised  by  the 
branch  office  manager's  supervisor  or 
reports  to  the  branch  office  manager's 
supervisor  and  the  branch  office 
manager  generates  20%  or  more  of  the 
supervisor's  income.  The  proposed  rule 
does  not  mandate  the  contents  of  such 
heightened  inspection  procedures,  in 
recognition  of  the  fact  that  such 
procedures  will  vary  depending  on  the 
business  models  and  needs  of  each 
particular  member.  In  establishing  such 
heightened  inspection  procedures, 
however,  members  should  consider 
such  elements  as  unannounced  office 
inspections,  increased  frequency  of 
inspections,  a  broader  scope  of  activities 
inspected,  and/or  having  one  or  more 
principals  review  and  approve  the 
office's  inspections.  These  examples  are 
meant  to  illustrate  the  type  of 


Securities  Inc.,  Robert  L.  Hamman,  President  (12/ 
24/02):  JKR  &  Company,  Inc.,  J.  Kemp  Richardson, 
President  (12/10/02):  Kyson  &  Co..  Kao  Sheng  Lin, 
President  (11/25/02):  Lesko  Securities.  Inc.,  Charles 
Lesko.  Jr.,  President  (12/18/02);  Liberty  Life 
Securities,  LLC,  John  T.  Treece.  President  (1/15/03); 
Locust  Street  Securities,  Inc.,  Jacqueline  C.  Conley, 
VP,  Compliance  (12/13/02);  Main  Street  Securities, 
LLC,  David  L.  Meckenstock,  VP/CCO  (12/13/02): 
Monitor  Capital,  Inc.,  Hsiao-wen,  President  (1 1/25/ 
02);  Multi-Financial  Securities  Corp.,  Patrick  H. 
McEvoy,  President/CEO  (12/16/02);  Mutual 
Securities,  Inc.,  William  L.  Sabol.  President  (11/26/ 
02);  Mutual  Service  Corp.,  Dennis  S.  Kaminski, 
EVP/CAO  (12/18/02):  MWA  Financial  Services, 
Robert  M.  Roth,  President  (12/18/02):  National 
Planning  Corporation,  M.  Shawn  Dreffein,  President 
(12/2/02),  Pacific  West  Securities,  Inc.,  Philip  A. 
Pizelo,  President  (1/14/03);  PrimeVest  Financial 
Services,  Inc.,  Kevin  P.  Maas,  VP,  Director  of 
Compliance  (no  date):  Princor  Financial  Services 
Corp.,  Minoo  Spellerberg,  Compliance  Officer  (12/ 
16/02);  Quest  Securities,  Inc.,  Robert  J.  Schoen. 
President  (11/22/02):  Rhodes  Securities.  Inc., 
Sandra  T.  Masek,  EVP/COO  (12/17/02):  Securities 
America,  Inc.,  Bryan  R.  Hill.  President  (12/16/02); 
The  Leaders  Group,  Inc.,  Z.  Jane  Riley,  Compliance 
Officer  and/CEO  (12/13/02):  Transamerica 
Financial  Advisors,  Inc.,  Sandy  Brown,  President/ 
COO  (12/16/02):  United  Planners'  Financial 
Services  of  America,  Thomas  H.  Oliver,  President/ 
CEO  (12/13/02);  USAIlianz  Securities,  Inc.,  Michael 
D.  Bums,  CCO  (12/16/02):  Vestax  Securities  Corp.. 
R.  Jack  Conley,  President/CEO  (12/17/02); 
Washington  Square  Securities,  Inc.,  Tom  K. 
Rippberger,  VP/CCO  (no  date  on  letter);  Waterstone 
Financial  Group,  Inc.,  Thomas  A.  Hopkins. 
Chairman,  (12/16/02);  Wharton  Equity  Corp., 
Malcom  A.  Morrison,  President  (1/10/03):  World 
Group  Securities,  Inc.,  Leesa  M.  Easley,  Chief  Legal 
Officer  (12/19/02)j  Worid  Trade  Financial 
Corporation,  Rod  IP.  Michel,  President  (12/31/02). 


procedures  a  member  may  want  to 
include  in  its  heightened  inspection 
procedures  and  are  not  meant  to  be  an 
exclusive  or  exhaustive  list  of 
heightened  inspection  procedures  a 
member  may  need  to  put  in  place. 
NASD  believes  that  this  proposed  rule 
change  should  allow  members  sufficient 
flexibility  to  assign  personnel  to 
conduct  office  inspections  without 
creating  undue  burdens  and  costs. 

Because  NASD  has  removed  the 
"independence  "  requirement  regarding 
inspections  conducted  pursuant  to 
NASD  Rule  3010(c),  NASD  is  removing 
the  provision  in  NASD  Rule  3010(c)  that 
would  have  allowed  members  to  seek  an 
exemption  from  the  indep«ndence 
requirement  in  NASD  Rule  3010(c) 
subject  to  specified  terms  and 
conditions.  NASD  is  also  removing 
NASD  Rule  3010(c)  from  the  list  of  rules 
in  NASD  Rule  9610(a)  from  which  a 
member  can  seek  an  exemption. 

Many  commenters  argued  that  the 
current  supervisory  system,  which 
allows  Office  of  Supervisory 
Jurisdiction  ("OSJ")  managers  to 
conduct  office  inspections  of  branch 
and  satellite  offices  should  be  retained 
because  it  was  both  effective  and  cost 
efficient.^2  Commenters  noted  that  OSJ 
managers  are  the  most  familiar  writh 
registered  representatives  and  activities 
located  at  particular  offices,  and 
therefore,  are  the  most  qualified  to 
perform  the  periodic  inspections.  In 
addition,  OSJ  managers'  auditing  of 
branch  and  satellite  offices  serves  to 
reinforce  their  accountability  for  the 
registered  representatives'  actions.^* 

As  stated  previously,  the  proposed 
change  to  NASD  Rule' 3010  has 
eliminated  the  proposed 
"independence"  requirement  with  a 
prohibition  that  an  office  inspection 
cannot  be  conducted  by  a  branch  office 
manager  or  any  person  within  that  office 
who  has  supervisory  responsibilities  or 
by  any  individual  who  is  supervised  by 
such  person{s).  This  structure  allows 
OSJ  managers  to  conduct  office 
inspections  in  any  location  where  the 
OSJ  manager  is  senior  to  the  office's 
branch  manager.  In  addition,  NASD  is 
amending  NASD  Rule  3010  to  codify 
previous  NASD  guidance  that  non- 
supervisory  branch  offices  be  inspected 
every  three  years  and  that  all  non- 
branch  locations  be  inspected 
periodically.  2< 

iii.  Comments  on  Changes  to  NASD 
Rule  2510  (Discretionary  Accounts)  and 
Proposed  Changes.  As  originally 


"Id. 
"Id. 

"  See  NASD  NoUce  to  Members  98-38  (May 
1998);  NASD  Notice  to  Members  9»-4S  Uune  1999). 
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hinges  to  NASD  Rule 
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to  the  contrary.  Several 
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requested  that  NASD 
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text  of  NASD  Rule 
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of  a  deHnite  amount  of 
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t  -ade-specific  standard, 
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"A.G.Ed  wares 
Underwood.  SVf 
Inc..  .Selwyn  I 
Society  of  Compl  i 
&  CEO  (1/8/03); 
Seif-Regulation 
Christopher  R.  Fjuike 
and  Supervisory 

■'^  National 
Inc.,  loan  Hinchi^an 
&  CEO  (1/8/93); 
Self-Regulation 
Christopher  R.  F^ke 
and  Supervisory 


&  Sons.  Inc.,  Brian  C. 
(12/18/02):  Charles  .Schwab  &  Co.. 
teliovitz.'SVP  (2/25/03);  National 
ance  Professionals,  Inc..  Joan  Ht 
I  ecurities  Industry  Association. 
Supervisory  Practices  Group. 
Chairman — Self-Regulation 
'radices  Committee  (12/18/02). 
of  Compliance  Professionals. 
Executive  Director.  President 
!  ecurities  Industry  Association, 
Supervisory  Practices  Group. 
.  Chairman — Self-Regulation 
'radices  Committee  (12/18/02).- 
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iv.  Comments  on  NASD  Rule  3110 
(Books  and  Records).  As  originally 
proposed,  changes  to  NASD  Rule  3110 
require  that,  before  a  customer  order  is 
executed,  the  account  name  or 
designation  must  be  placed  upon  the 
memorandum  for  each  transaction.  In 
addition,  only  a  designated  person  may 
approve  any  changes  in  account  names 
or  designations.  The  designated  person 
also  must  document  the  essential  facts 
relied  upon  in  approving  the  changes 
and  maintain  the  record  in  a  central 
location.  The  designated  person  must 
pass  a  qualifying  principal  examination 
appropriate  to  the  business  of  the  firm 
before  he  or  she  can  approve  these 
changes. 

One  commenter  stated  that  its  clerical 
staff  is  responsible  for  making  changes 
to  account  names  or  designations  and 
that  requiring  a  principal  to  authorize 
the  changes  and  be  informed  of  the 
surrounding  facts  would  place  undue 
burden  and  cost  upon  the  firm.'^ 

NASD  understands  the  concerns  that 
the  proposed  rule  changes  may  place 
additional  costs  and  burdens  upon 
members.  However,  NASD  believes  that 
accoimt  names  and  designations  are 
material  information  that  must  be 
protected  from  possible  fraudulent 
activity.  Requiring  a  principal  to 
authorize  the  change  and  be  aware  of 
the  surrounding  facts  for  the  change  is 
a  relatively  low-cost  method  of 
protecting  this  information.  . 

The  same  commenter  stated  that  the 
requirement  that  a  name  or  account 
designation  be  placed  on  "each 
transaction"  is  impractical  for  the 
administration  of  a  variable  life  or 
variable  annuity  policy  because  dozens 
of  transactions  involving  expense  and 
insurance  charges  automatically  occur 
each  month  for  the  multitude  of  funds 
associated  with  each  policy. 2« 

NASD  proposed  this  rule  change  to 
promote  consistency  with  the  SEC's 
books  and  records  rules.  Specifically, 
SEC  Rule  17a-3(a)(6)  requires  that  a 
memorandum  of  each  brokerage  order 
identify,  among  other  things,  the 
account  for  which  the  order  was 
entered.^"*  NASD  expects  that  members, 
regardless  of  the  type  of  securities 
business  they  engage  in,  will  comply 
with  this  requirement  in  the  same 
manner  that  they  comply  with  the  SEC's 
books  and  records  requirements. 

At  least  one  commenter  requested 
clarification  regarding  whether  a  firm 
may  avoid  duplicate  records  by 
maintaining  the  "Account  Designation 


^'  Midland  National  Life  Insurance.  P.M.  Phalen. 
Assistant  Vice  President  (12/17/02). 

29 17  CFR  240.17a-3(a)(6). 


Change"  documentation  "in  the  location 
whether  the  determination  and  approval 
occiu's,"  rather  than  in  the  central 
location  of  the  "Home  Office."^" 

NASD  does  not  believe  that  the  new 
account  designation  change 
recordkeeping  requirement  should  be 
unduly  complicated  or  burdensome  for 
members.  Accordingly,  NASD  has 
amended  the  proposed  rule  change  to 
require  members  to  preserve  these 
records  in  a  manner  substantially 
similar  to  the  record  retention 
requirements  of  SEC  Rule  17a— 4.^1 
Specifically,  the  proposed  rule  change 
requires  members  to  preserve  account 
designation  change  dociunentation  for  a 
period  of  not  less  than  three  years,  with 
the  documentation  preserved  for  the 
first  two  years  in  an  easily  accessible 
place,  as  the  term  "easily  accessible 
place"  is  used  in  SEC  Rule  17a— 4.  This 
proposed  change  will  not  only  allow 
members  to  use  existing  recordkeeping 
systems  to  meet  this  requirement,  but  it 
will  enable  members  to  make  the 
account  designation  change 
documentation  promptly  available  if 
requested  by  NASD  examination  staff.  It 
also  promotes  consistency  with  NASD 
Rule  3110's  existing  mandate  that 
members'  recordkeeping  format, 
medium,  and  retention  periods  comply 
with  SEC  Rule  1 7a-4  requirements. 

V.  Comments  on  IM-3110  (Customer 
Account  Information).  As  originally 
proposed,  changes  to  IM-3110  would 
permit  a  member,  upon  a  customer's 
written  instructions,  to  hold  mail  for  a 
customer  who  will  not  be  at  his  or  her 
usual  address  for  the  period  of  his  or  her 
absence,  but  not  to  exceed  (A)  two 
months  if  the  member  is  advised  that 
the  customer  will  be  on  vacation  or 
traveling  or  (B)  three  months  if  the 
customer  is  going  abroad. 

At  least  one  commenter  stated  that  a 
member  would  have  to  impose 
additional  recordkeeping  and 
administrative  controls  to  avoid  lost  or 
misplaced  mail  in  situations  where  a 
customer  that  travels  frequently  looks  to 
a  member  to  provide  custody  of  his  or 
her  mail.  *2  If  a  member  provides  this 
service  to  its  customers,  NASD 
understands  that  the  member  may  have 
to  put  in  place  additional  procediu^s  to 
comply  with  the  limitations  set  forth  in 
this  rule.  However,  the  rule  will  help  to 
ensure  that  members  that  do  hold  mail 
for  customers  who  are  away  from  their 
usual  addresses,  do  so  only  pursuant  to 
the  customers'  written  instructions  and 


^°See  A.G.  Edwards  &  Sons,  Inc.,  Brian  C. 
Underwood,  SVP  (12/18/02). 

"17CFR240.17a-4. 

^2|ohn  Hancock  Financial  Services,  Inc.,  Robert 
H.  Watts,  SVP/CCO  (12/17/02)  &  additional 
comments  (1/16/03). 
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for  a  specified,  relatively  short  period  of 
time.  Thus,  there  is  a  reduced  likelihood 
of  risk  that  customers  would  not  receive 
account  statements  or  other  account 
documentation  at  their  usual  addresses. 
In  addition,  the  rule  will  help  to  ensure 
that  customers  provide  the  firms  with 
which  they  do  business  current  address 
information,  insofar  as  a  firm  will  not  be 
permitted  to  hold  mail  indefinitely. 

vi.  Comments  on  the  Effective  Date  of 
the  Rule  Change.  At  least  one 
conunenter  has  requested  that  the 
effective  date  of  any  new  requirements 
be  delayed  for  6  to  9  months  after  the 
approval  date.^^  in  response,  NASD  is 
proposing  to  establish  an  effective  date 
of  six  months  from  SEC  approval  of  the 
proposed  rule  change  to  allow  members 
sufficient  time  to  address  any  necessary 
procedural  or  system  changes. 

vii.  Comments  on  the  Insufficient 
Comment  Process.  Many  commenters 
criticized  NASD  for  not  publishing  the 
proposed  rule  changes  for  comment 
prior  to  filing  them  with  the  SEC,  stating 
that  the  initial  conunent  period  that 
followed  the  filing  date  was  insufficient 
for  everyone  who  wanted  to  comment  to 
submit  their  conunents  in  a  timely 
manner.  Commenters  requested 
additional  time  to  submit  further 
comments  on  the  proposed  rule 
changes,  ^-i 

In  response  to  earlier  requests  for 
additional  time  to  submit  comments  on 
the  proposed  rule  changes,  the  initial 
comment  period  was  extended  an 
additional  30  days.  In  addition,  it  is  oiu- 
understanding  that  the  SEC  will  be 
publishing  the  new  proposed  rule 
changes  for  comment  to  allow 
concerned  parties  to  submit  their 
comments  on  the  proposed  changes 
described  herein. 


'^3  Pacific  Seled  Distributors,  Inc.,  John  L.  Dixon, 
President  (12/18/02). 

^  AIG  Advisor  Croup,  Inc..  Bridget  M.  Gaughan, 
EVP  (12/30/02):  Commonwealth  Financial  Network. 
Peter  T.  Wheeler,  President  (12/17/02);  CUNA 
Brokerage  Services,  Inc.,  Marcia  L.  Martin, 
President  (12/19/02);  FFP  Securities,  Inc.,  Craig  A. 
Junkins.  President/CEO  (12/18/02);  First  Allied 
Securities,  Inc.,  Adam  Antoniades,  President/COO 
(12/18/02);  Invest  Financial  Corporation,  Lynn  R. 
Niedermeier,  President/CEO  (12/17/02);  Investment 
Centers  of  America,  Inc.,  Greg  Gunderson,  President 
(12/16/02);  Lesko  Securities,  Inc.,  Charles  Lesko.  Jr.. 
President  (12/18/02);  Mutual  Service  Corp..  Dennis 
S.  Kaminski.  EVP/CAO  (12/18/02);  Pacific  Seled 
Distributors.  Inc.,  John  L.  Dixon.  President  (12/18/ 
02);  Princor  Financial  Services  Corp.,  Minoo 
Spellerberg,  Compliance  Officer  (12/16/02);  Rhodes 
Securities,  Inc.,  Sandra  T.  Masek.  EVP/COO  (12/17/ 
02):  Securities  America,  Inc.,  Bryan  R.  Hill, 
President  (12/16/02);  Transamerica  Financial 
Advisors,  Inc.,  Sandy  Brown,  President/CXX3  (12/ 
16/02);  United  Planners'  Financial  Services  of 
America,  Thomas  H.  Oliver.  President/CEO  (12/13/ 
02);  USAIlianz  Securities.  Inc.,  Michael  D.  Bums, 
CCO  (12/16/02);  Waterstone  Financial  Group,  Inc., 
Thomas  A.  Hopkins,  Chairman  (12/16/02). 


2.  Statutory  Basis  >j 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,^^  which 
requires,  among  other  things,  that 
NASD's  rules  must  be  designed  to 
prevent  ft^udulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  rule  change  is  designed  to 
accomplish  these  ends  by  requiring 
members  to  establish  more  extensive 
supervisory  and  supervisory  control 
procedures  to  monitor  customer  account 
activities  of  its  employees  and  thereby 
reduce  the  potential  for  customer  fraud 
and  theft. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Uie  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  SEC  received  72  written  comment 
letters.  NASD's  response  to  those 
comment  letters  is  discussed  in  Section 
II  above. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
1  and  2,  including  whether  the 
amendments  are  consistent  with  the  act. 
Persons  making  wnritten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 


the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission  s  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-162  and  should  be 
submitted  by  September  3,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^"^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  03-20601  Filed  8-8-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48285;  Pile  No.  SR-NSCC- 
2003-10] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Aule  Change  Relating  to  Trade 
Comparison  Service  and  Fee  Schedule 

August  5,  2003. 

Piu^uant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,'  notice 
is  hereby  given  that  on  May  20,  2003, 
the  National  Securities  Clearing 
Corporation  ("NSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  make 
conforming  changes  to  NSCC  Rule  7 
(Comparison  and  Trade  Recording 
Operation)  and  Addendum  A  (Fee 
Structure)  that  were  inadvertently  not 
made  by  previous  rule  changes.  The 
current  rule  change  will  delete 
references  to  Demand  Withhold  and 


» 15  U.S.C.  78o-3(b)(6). 


» 17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
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n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Ba$is  ^r,  the  Proposed  Rule 
Change 


In  its  filin; 
NSCC  inclucled 
the  purpose  of 
proposed  ^ul^ 
comments  it 
rule  change, 
may  be  exam  ined 
in  item  IV  be  I 


summaries, 
and  C  below 
aspects  of 


with  the  Commission, 
statements  concerning 
and  basis  for  the 
change  and  discussed  any 
received  on  the  proposed 
The  text  of  these  statements 
at  the  places  specified 
ow.  NSCC  has  prepared 
^t  forth  in  sections  A,  B, 
of  the  most  significant 
statements.  2 


su:h 


A.  Self-Regukatory  Organization's 
Statement  ofithe  Purpose  of,  and 
Statutory  Bat  is  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  filing  is 
to  make  technical  corrections  relating  to 
two  previous  approved  NSCC  rule 
filings.  3  Botn  filings  modified  NSCC 
Procedure  II  (Trade  Comparison 
Service)  but  tailed  to  make 
corresponding  changes  to  Rule  7  and 
Addendum  A.  This  ciirrent  filing  will 
make  the  neqessary  corresponding 
changes  in  Rple  7  and  Addendum  A  by 
deleting  references  to  E)emand  Withhold 
and  Demand  As-Of  processing  with 
regard  to  over-the-counter  equity 
securities  anq  Demand  As-Of  processing 
for  debt  securities. 

NSCC  beli(  sves  that  this  proposed  rule 
change  is  coi  isistent  with  the  provisions 
of  Section  1 7  A  of  the  Act  *  and  the  rules 
and  regulaUc  ns  thereimder  because  by 
making  technical  changes  to  NSCC's 
rules  to  prop0rly  reflect  the  transaction 
types  that  ari  permitted  by  NSCC  with 
regard  to  over-the-counter  equity  and 
debt  securities,  the  proposed  rule 
change  should  help  promote  the  prompt 
and  accurate  clearance  and  settlement  of 
securities  tra  isactions. 

B.  Self-Regul  itory  Organization 's 
Statement  o^  Burden  on  Competition. 


NSCC  doe! 
proposed  ru 
impact  on  or 
competition 


^  The  Commis  ii 
summaries  prepi  ired 

'  Securities 
(Apr.  14.  1998), 
No.  SR-NSCC-^ 
68  FR  13975  (Mi 
2002-10). 

*  15  U.S.C  78*-! 


not  believe  that  the 
s  change  will  have  an 
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ion  has  modified  the  text  of  the 
by  NSCC. 

Act  Release  Nos.  39864 
i3  FR  19781  (Apr.  21,  1998)  (File 
14]  and  47494  (Mar.  13.  2003). 
21,  2003)  (File  No.  SR-NSCC- 
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C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act^  and  Securities 
Exchange  Act  Rule  19b-4(f)(l)8  because 
it  constitutes  a  stated  practice  with 
respect  to  the  administration  of  an 
existing  rule  of  NSCC.  At  any  time 
within  sixty  days  of  the  filing  of  such 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street  NW.. 
Washington,  DC  20549-0069. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-NSCC-2003-10.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  filing  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
rule  filing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  NSCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-NSCC-2003-10  and 


MS  U.S.C.  78s(b)(3)(A)(i). 
617  CFR  240.19b-4(f)(l). 


should  be  submitted  by  September  3, 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-20543  Filed  8-13-03;  8:45  am] 

BIUJNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48284;  File  No  SR-NSCC- 
2003-13] 

Self-Regulatory  Organizations; 
National  Securities  Clearing 
Corporation;  Notice  of  Filing  and 
Immediate  Effectiveness  of  a  Proposed 
Rule  Change  Relating  to  Fee  Schedule 
Revisions  for  the  Insurance 
Processing  Service 

August  5,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  notice  is  hereby  given  that  on 
June  16,  2003,  NSCC  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  H,  and 
ni  below,  which  Items  have  been 
prepared  primarily  by  NSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  revises 
NSCC's  fee  schedule  for  the  Initial 
Application  Information  ("APP") 
feature  of  its  Insurance  Processing 
Service  ("IPS"). 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 


'17CFR200.30-3(a)(12). 
'  15  U.S.C.  78s(bMl). 

^  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  NSCC. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  adjust  the  fees  that  NSCC 
charges  for  the  APP  feature  of  its  IPS. 
The  effective  date  for  the  adjustment  is 
(i)  Jime  1,  2003,  for  changes  resulting  in 
a  decrease  in  fees  and  (ii)  July  1,  2003, 
for  all  other  changes.  The  proposed  rule 
change  also  establishes  APP  fees  for 
members  for  whom  settlement  is  not 
available.  These  fees  are  effective  Jime 
16.  2003. 

The  current  fee  for  APP  for  member 
for  whom  settlement  is  available  is  as 
follows:  0  to  499  items  per  month,  $5.00 
per  item;  500  to  1,249  items  per  month, 
$4.00  per  item;  1.250  to  2,499  items  per 
month,  $2.00  per  item;  and  for  more 
than  2,499  items  per  month,  $1.00  per 
item.  Pursuant  to  this  rule  change,  the 
new  APP  fees  will  be  as  follows:  0  to 
1,999  items  per  month,  $3.00  per  item; 
2,000  to  3,499  items  per  month,  $2.00 
per  item  and  for  more  than  3,499  items 
per  month,  $1.00  per  item.  The  fee  for 
APP  for  members  for  whom  settlement 
is  not  available  will  be:  0  to  1,999  items 
per  month,  $1.50  per  item  and  for  more 
than  1.999  items  per  month.  $1.00  per 
item. 

NSCC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder  because  it  provides  for  the 
equitable  allocation  of  dues.  fees,  and 
other  charges  among  NSCC's 
participants. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  on  or  impose  a  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  relating  to  the 
proposed  rule  change  have  been 
solicited  or  received.  NSCC  has  notified 
participants  who  use  IPS  of  the  fee 
changes.  NSCC  will  notify  the 
Commission  of  any  vmtten  comments  it 
receives. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 


19(b)(3)(A)(ii)  of  the  Act"  and  Rule  19b- 
4(f)(2)  ^  because  it  establishes  or  changes 
a  due.  fee.  or  other  charge  of  NSCC.  At 
any  time  within  sixty  days  of  the  filing 
of  such  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  jcopies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  5th  Street  NW.. 
Washington.  DC  20549-0069. 
Comments  may  also  be  submitted 
electronically  at  the  following  e--mail 
address:  ruIe-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-NSCC-2003-13.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  rule  filing  that  are 
filed  with  the  Commission,  and  all 
written  communications  relating  to  the 
rule  filing  between  the  Commission  and 
any  person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington.  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  NSCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-NSCC-2003-13  and 
should  be  submitted  by  September  3, 
2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-20544  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  BOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48299;  File  No.  SR-NYSE- 
2002-36] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Amendment  Nos.  2  and  3 
to  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  To  Adopt 
Amendments  to  Exchange  Rule  342 
("Offices — Approval,  Supervision  and 
Control")  and  its  interpretation,  Rule 
401  ("Business  Conduct "),  Rule  408 
("Discretionary  Power  in  Customers' 
Accounts"),  and  Rule  410  ("Records  of 
Orders") 

August  7.  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act") '  and  Rule  19b-^ 
thereunder,^  notice  is  hereby  given  that 
on  August  16,  2002.  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change.  On  November 
20,  2002.  the  Exchange  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  proposed  rule  change,  as 
amended,  was  published  for  public 
comment  in  the  Federal  Register  on 
November  27,  2002.'*  On  April  28,  2003, 
the  Exchange  submitted  Amendment 
No.  2  to  the  proposed  rule  change.*  On 
August  7,  2003,  the  Exchange  filed 
Amendment  No.  3  to  the  proposed  rule 
change.^  Amendment  Nos.  2  and  3  are 
described  in  Items  I.  II,  and  m  below, 
which  Items  have  been  prepared  by  the 
Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  Amendment  Nos.  2  and  3 
to  the  proposed  rule  change  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  amendments  address 
several  issues  involving  the 


'  15  U.S.C.  78q-l. 


« 15  U.S.C.  78s(b)(3)(A)(u). 
5 17  CFR  240.19b-4(f)(2). 
« 17  CFR  200.30-3(a)(12). 


•  15  U.S.C.  78s(b)(l). 
'  17  CFR  240.19b-4. 

'  See  letter  to  Nancy  Sanow,  Assistant  Director, 
EHvision  of  Market  Regulation,  Commission,  from 
Darla  Stuckey,  Corporate  Secretary,  NYSE,  dated 
November  18,  2002  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Exchange  added  "customer 
changes  of  investment  objectives"  to  the  list  of 
enumerated  activities  with  regard  to  which 
Exchange  members  must  maintain  written  policies 
and  procedures. 

*  See  Securities  Exchange  Act  Release  No.  46858 
(November  20,  2002).  67  FR  70994  ("Original 
Notice"). 

°  In  Amendment  No.  2.  the  Exchange  submitted 
a  response  to  comments  received  in  response  to  the 
Original  Notice.  Also,  the  Exchange  amended  the 
rule  text  to  address  certain  of  the  commenters' 
concerns. 

B  Amendment  No.  3  replaces  and  supercedes 
Amendment  No.  2  in  its  entirety. 
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establishmei:  t,  maintenance,  and  testing 
of  internal  cc  ntrols  as  well  as  several 
supervisory  issues.  Included  are 
amendments  to  NYSE  Rule  342 
("OfBces — A  jproval.  Supervision  and 
Control")  and  its  Interpretation,  NYSE 
Rule  401  ("'Blisiness  Conduct"),  NYSE 
Rule  408  ("Discretionary  Power  in 
Customers'  i  ccounts").  and  NYSE  Rule 
410  ("Recorc  s  of  Orders"). 

The  text  ol  the  proposed  rule  change 
is  set  forth  b«  low.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 


Offices — Api  iroval.  Supervision  and 
Control 

(k) 


jlemei  itarv 


cui.  tomer  i 


Saes 


Su:b 


Rule  342 

Supple 

.10  tnrougli 

.19    Supe 
Members  an 
must  develof. 
c  policies  and 
designed  to  i. 
supervise 
conducted  b\ 
Manager, 
District  Salei 
performing  a 
function, 
be  performec 
pursuant  to 
the  Manager 

.20througl[ 

.23 
paragraphs  f 
members  an 
must  develop 
controls  over 
activities 
for  the  esta 
independent 
those  busineis 
analysis,  bas  fd 
criteria,  may 
prioritize  th 
requiring  in 
testing.  A 
member 
respect  to  in 
summary  of 
significant  e. 
be  included 
required  by 

The  indept  ndi 
testing  proce  i 
members  ant 
that  do  not 
or  that  have 
$5,000  or  les.i 
fewer  registered 

(See  also 

.30 
each  year, 
with  a  memt^r 
member 
each  membei 


through  (e)  unchanged. 

Material: 
.18  unchanged. 
^ision  of  Managers. — 
member  organizations 
and  implement  written 
procedures  reasonably 
idependently  review  and 

account  activity 
each  Branch  Office 

Manager,  Regional/ 
Manager,  or  by  any  person 
similar  supervisory 
h  supervisory  reviews  must 
by  a  qualified  person 
I  ule  342.13  who  is  senior  to 
under  review. 
.22  unchanged. 
il  Controls — Pursuant  to 
)  andfbj  of  this  Rule, 
member  organizations 
and  maintain  adequate 
each  of  its  business 
controls  must  provide 
bi  ishment  of  procedures  for 
verification  and  testing  of 
activities.  An  ongoing 
upon  appropriate 
be  employed  to  assess  and 

business  activities 
pendent  verification  and 
of  each  member's  or 
s  efforts  with 
I  smal  controls,  including  a 
I  ests  conducted  and 
'J  ceptions  identified,  must 
the  Annual  Report 
of  this  Rule, 
ent  verification  and 
ures  shall  not  apply  to 
member  organizations 
c  induct  a  public  business, 
capital  requirement  of 
,  or  that  employ  10  or 
representatives. 
401(b)) 
Report. — By  April  1  of 
member  not  associated 
organization  and  each 
shall  prepare,  and 
organization  shall  submit 


ose  I 


w  s, 


rev  lew  ( 


orga  nization ' 


in 
to  I 


Fule 
Annual 
ea  :h 


orga  [lization 


to  its  chief  executive  officer  or  managing 
partner,  a  report  on  the  member's  or 
member  organization's  supervision  and 
compliance  effort  during  the  preceding 
year.  The  report  shall  include: 

(a1  A  tabulation  of  the  reports 
pertaining  to  customer  complaints  and 
internal  investigations  made  to  the 
Exchange  during  the  preceding  year 
piu^uant  to  Rules  351(d)  and  (e)(ii). 

(b)  Identification  and  analysis  of 
significant  compliance  problems,  plans 
for  future  systems  or  procedures  to 
prevent  and  detect  violations  and 
problems,  and  an  assessment  of  the 
preceding  year's  efforts  of  this  nature, 
and 

(c)  Discussion  of  the  preceding  year's 
compliance  efforts,  new  procedures, 
educational  programs,  etc.  in  each  of  the 
following  areas: 

(i)  Antifraud  and  trading  practices, 

(ii)  Investment  banking  activities, 

(iii)  Sales  practices, 

(iv)  Books  and  records, 

(v)  Finance  and  operations,  [and] 

(vi)  Supervision(.]  ,  and 

(vii)  Internal  controls. 

U  any  of  these  areas  do  not  apply  to 
the  member  or  member  organization,  the 
report  should  so  state. 

Business  Conduct 

Rule  401.  (a)  Every  member,  allied 
member  and  member  organization  shall 
at  all  times  adhere  to  the  principles  of 
good  business  practice  in  the  conduct  of 
his  or  its  business  affairs. 

(b)  Ebch  member  and  member 
organization  shall  maintain  written 
policies  and  procedures,  administered 
pursuant  to  the  internal  control 
requirements  prescribed  under  Rule 
342.23,  specifically  with  respect  to  the 
following  activities: 

(1)  Transmittals  of  funds  (e.g.,  wires, 
checks,  etc.)  or  securities: 

(i)  from  customer  accounts  to  third 
party  accounts  (i.e.,  a  transmittal  that 
would  result  in  a  change  of  beneficial 
ownership); 

(ii)  from  customer  accounts  to  outside 
entities  (e.g.,  banks,  investment 
companies,  etc.); 

(iii)  from  customer  accounts  to 
locations  other  than  a  customer's 
primary  residence  (e.g.,  post  office  box, 
"in  care  of"  accounts,  alternate  address, 
etc.);  and 

(iv)  between  customers  and  registered 
representatives  (including  the  hand- 
delivery  of  checks). 

(2)  Customer  changes  of  address. 

(3)  Customer  changes  of  investment 
objectives. 

The  policies  and  procedures  required 
under  (b)(1).  (b)(2),  and  (b)(3)  above 
must  include  a  means/method  of 
customer  confirmation,  notification,  or 
follow-up  that  can  be  documented. 


Discretionary  Power  in  Customers' 
Accounts 

Rule  408 

(a)  through  (c)  unchanged. 

(d)  The  provisions  of  this  rule  shall 
not  apply  to  discretion  as  to  the  price  at 
which  or  the  time  when  an  order  given 
by  a  customer  for  the  purchase  or  sale 
of  a  definite  amount  of  a  specified 
secmity  shall  be  executed.  The 
authority  to  exercise  time  and  price 
discretion  will  be  considered  to  be  in 
effect  only  until  the  end  of  the  business 
day  on  which  the  customer  granted  such 
discretion,  absent  a  specific,  written, 
contrary  indication  signed  and  dated  by 
the  customer.  This  limitation  shall  not 
apply  to  time  and  price  discretion 
exercised  by  Floor  brokers  pursuant  to 
valid  Good-T ill-Cancelled  instructions 
issued  on  a  "not-held"  basis.  Any 
exercise  of  time  and  price  discretion 
must  be  reflected  on  the  order  tidket. 

Records  of  Orders 

Rule  410.  (a)  Every  member  or  [his] 
member  organization  must  [shall] 
preserve  for  at  least  three  years  the  first 
two  years  in  an  easily  accessible  place, 
a  record  of: 
[Transmitted  to  Floor 

(1)  Every  order  transmitted  directly  or 
indirectly  by  such  member  or 
organization  to  the  Floor,  which  record 
shall  include  the  name  and  amount  of 
the  security,  the  terms  of  the  order,  the 
time  when  it  was  so  transmitted,  and 
the  time  at  which  a  report  of  execution 
was  received. 
Carried  to  the  Floor] 

[(2)]  (1)  every  order  received  by  such 
member  or  member  organization,  either 
orally  or  in  writing,  [and  carried  by  such 
member  to  the  Floor,]  which  record 
must  [shall]  include  the  name  and 
amount  of  the  security,  the  terms  of  the 
order,  the  time  when  it  was  so  received 
and  the  time  at  [as]  which  a  report  of 
execution  was  received. 
[Entered  Off  Hours] 

[(3)]  (2)  every  order  entered  by  such 
member  or  member  organization  into 
the  Off-Hours  Trading  Facility  (as  Rule 
900  (Off-Hours  Trading:  Applicability 
and  Definitions)  defines  that  term), 
which  record  must  [shall]  include  the 
name  and  amount  of  the  security,  the 
terms  of  the  order,  the  time  when  it  was 
so  entered,  and  the  time  at  which  a 
report  of  execution  was  received. 
[Cemcellation] 

[(4)]  (3)  the  time  of  the  entry  of  every 
cancellation  of  an  order  covered  by  (!}[,] 
and  (2)  [and  (3)]  above. 
[By  Accounts]  Changes  In  Account 
Name  or  Designation 

Before  any  order  covered  by  (1)[,1  or 
(2)  [or  (3)]  above  is  executed,  there  must 
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[shall]  be  placed  upon  the  order  slip  or 
other  similar  record  of  the  memberf,]  or 
[his]  member  organization  the  name  or 
designation  of  the  account  for  "which 
such  order  is  to  be  executed.  No  change 
in  such  account  name  (including  related 
accounts)  or  designation  (including 
error  accounts)  shaU  be  made  unless  the 
change  has  been  authorized  by  [the]  a 
member,  [or  another  member,]  allied 
member,  or  a  person  or  persons 
designated  under  the  provisions  of  Rule 
342(b)(1).  [in  his  organization  who 
shall,]  Such  person  must,  prior  to  giving 
his  or  her  approval  of  [such]  the  account 
designation  change,  be  personally 
informed  of  the  essential  facts  relative 
thereto  and  [shall]  indicate  his  or  her 
approval  of  such  change  in  writing  on 
the  order  or  other  similar  record  of  the 
member  or  member  organization.  The 
essential  facts  relied  upon  by  the  person 
approving  the  change  must  be 
documented  in  writing  and  maintained 
with  the  order  or  other  similar  record  for 
at  least  three  years,  the  first  two  in  an 
easily  accessible  place  as  that  term  is 
used  in  Securities  Exchange  Act  Rule 
17a-4. 

Exceptions 

Under  exceptional  circumstances,  the 
Exchange  may  upon  written  request 
waive  the  requirements  contained  in  (1), 
(2)  and  (3)  above. 

(b)  Every  order  in  any  maimer 
transmitted  or  carried  to  the  Floor  and 
(covered  by  (1)  or  (2)  above  to  be] 
executed  pursuant  to  Section  11(a)(1)(G) 
of  the  Act  and  Rule  llal-l(T) 
thereunder  must  [shall]  be  identified  in 
a  manner  that  will  enable  the  executing 
member  to  disclose  to  other  members 
that  the  order  is  subject  to  those 
provisions. 

(See  also  Rules  112A.10  and 
123A.45.) 

.  1 0    For  purposes  of  this  Rule,  a 
person  designated  under  the  provisions 
of  Rule  342(b)(1)  to  approve  account 
name  or  designation  changes  must  pass 
an  examination  acceptable  to  the 
Exchange. 

INTERPRETATION 

Rule  342    OFHCES— APPROVAL, 
SUPERVISION  AND  CONTROL 

(a)(b) 

.03    Annual  Branch  Office  Inspection 

[At  least  aimual  b]Branch  office 
inspections  by  members  and  member 
organizations  are  expected  to  be 
conducted  at  least  armually  pursuant  to 
this  Rule,  imless  //  has  been 
demonstrated  to  the  satisfaction  of  the 
Exchange  that  because  of  proximity, 
special  reporting  or  supervisory 
practice,  other  arrangements[,]  may 


satisfy  the  Rule's  requirements,  [certain 
offices  may  not  warrant  an  aimual 
inspection.]  All  required  inspections 
must  be  conducted  by  a  person  who  is 
independent  of  the  direct  supervision  or 
control  of  the  branch  office  (i.e.,  not  the 
Branch  Office  Manager,  or  any  person 
who  reports  to  such  Manager,  or  any 
person  to  whom  such  Manager  directly 
reports).  Written  reports  of  these 
inspections,  or  the  written  authorization 
of  an  alternative  arrangement,  are  to  be 
kept  on  file  by  the  organization  for  a 
minimum  period  of  three  years. 

An  annual  branch  office  inspection 
program  must  include,  but  is  not  limited 
to,  testing  and  independent  verification 
of  internal  controls  related  to  the 
following  areas: 

1)  Safeguarding  of  customer  funds 
and  securities, 

2)  Maintaining  books  and  records, 

3)  Supervision  of  customer  accounts 
serviced  by  Branch  Office  Managers. 

4)  Transmittal  of  funds  between 
customers  and  registered 
representatives  and  between  customers 
and  third  parties, 

5)  Validation  of  customer  address 
changes,  and 

6)  Validation  of  changes  in  customer 
account  information. 

For  purposes  of  this  interpretation, 
"annual/y"  means  once  in  a  calendar 
year. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Ride 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  conunents  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  August  15,  2002,  the  Exchange" 
submitted  to  the  Commission  File  No. 
SR-NYSE-2002-36,  which  proposed 
several  rule  amendments  intended  to 
strengthen  members'  and  member 
organizations'  supervisory  procedures 
and  internal  controls.  Included  are 
amendments  to  NYSE  Ride  342 
("Offices — ^Approval,  Supervision-and 


Control")  and  the  Interpretation  to  that 
Rule,  NYSE  Rule  401  ("Business 
Conduct"),  NYSE  Rule  408 
("Discretionary  Power  in  Customers' 
Accounts"),  and  NYSE  Rule  410 
("Records  of  Orders"). 

On  November  18,  2002,  Amendment 
No.  1  was  submitted  to  the  SEC,  which 
added  paragraph  (b)(3)  to  NYSE  Rule 
401  to  include  "customer  changes  of 
investment  objectives"  with  the 
enumeration  of  business  activities 
subject  to  written  policies  and 
procedures. 

The  filing  was  published  in  the 
Federal  Register  for  comment  on 
November  27,  2002.^  The  comment 
period,  which  ended  January  17,  2003, 
resulted  in  letters  from  two  NYSE 
member  organizations  (A.G.  Edwards  & 
Sons,  Inc.  and  Charles  Schwab  &  Co.), 
a  letter  from  a  non-NYSE  member 
organization  (Cadaret,  Grant  &  Co.)," 
and  a  letter  firom  the  Securities  Industry 
Association  {"SIA").^  Proposed  rule  text 
amendments  representing  the 
Exchange's  response  to  industry 
comments  were  submitted  to  the 
Commission  on  April  25,  2003  as 
Amendment  No.  2.  Amendment  No.  3 
subsumes  Amendment  No.  2  and" 
includes  additional  amendments 
requested  by  Commission  staff.  Several 
comments  and  concerns  expressed  in 
the  A.G.  Edwards,  Schwab,  and  SLA 
letters  are  very  similar  and  thus  will  be 
addressed  collectively  in  this  filing  as 
remarks  from  the  "Conmienters."  When 
an  issue  is  imique  to  a  particular  letter, 
it  will  be  noted.  Amendments  to  SR- 
NYSE-2002-36  proposed  by  the 
Exchange  in  response  to  this  collective 
commentary,  as  well  as  discussion  of 
the  issues  raised,  follow: 

General  Issue 

The  SIA  suggests  that,  given 
implementation  costs  and  business 
model  differences,  the  proposed  rule 
amendments  should  be  adopted  in  the 
form  of  "principles  for  effective 


'  See  note  4  supro. 

"While  this  letter  referencec  the  NYSE  filing,  its 
comments  substantively  address  the  comparable 
NASD  filing  (SR-NAS[}-2002-162),  and  therefore 
the  comments  made  in  this  letter  will  not  be 
discussed  herein. 

*  See  letters  from  Brian  Underwood,  Senior  Vice 
President.  Director  of  Compliance,  A.G.  Edwards  & 
Sons.  Inc.,  dated  December  18.  2002  ( "A.G. 
Edwards  Letter");  Christopher  R.  Franke,  Chairman, 
Self-Regulation  and  Supervisory  Practices 
Committee.  Securities  Industry  Association,  dated 
December  18.  2002  ("SIA  Letter  ");  Selwyn  |. 
Noteovitz,  Senior  Vice  President.  Global 
Compliance.  Charles  Schwab  k  Co.,  Inc..  dated 
February  25,  2003  ("Schwab  Letter"'),  collectively 
("Commenters"');  and  Arthur  Grant,  President, 
Cadaret,  Grant  &  Co  ("Cadaret  Letter"),  dated 
December  17,  2002.  to  Jonathan  G.  Katz,  Secretary, 
Commission. 


48434 


4i 


Federal  Register/ Vol.  68.  No.  156 /Wednesday,  August  13,  2003 /Notices 


supervision  '  or  "best  practices"  that 
could  be  tailored  to  various  business 
models  rather  than  "prescriptive  rules 
that  apply  td  firms  across  the  board." 

The  Exchange  does  not  agree  that  the 
proposed  rules  should  be  adopted  in  the 
form  of  "principles"  or  "best  practices." 
The  degree  Qf  authority  carried  by  rules 
and  their  intlerpretations  is  deemed  to  be 
the  appropritite  impetus  to  encourage 
the  conduct  intended  by  the 
kmendmenta.  However,  as  discussed  in 
detail  below  the  Exchange  agrees  that 
greater  flexibility  is  needed  in  certain 
respects  to  account  for  variations  in 
member  organization  business  models. 

Independent!  Supervision  of  Managers' 
Activity 

Proposed  NYSE  Rule  342.19  requires 
written  polic  ies  and  procedures 
reasonably  d  Bsigned  to  independently 
supervise  th(  ( customer  account  activity 
of  Sales  Managers.  The  Commenters 
seek  clarification  of  the  "independence" 
standard.  It  i  i  contended  that 
individuals  within  a  firm  at  equal  or 
higher  organizational  levels, 
peripherally  involved,  or  who  receive 
an  indirect  benefit  from  the  activity 
being  review  jd  may,  nevertheless,  have 
sufficient  inc  ependence  to  perform  this 
function. 

In  response,  the  proposed 
amendments  to  NYSE  Rule  342.19  have 
been  revised  to  provide  greater 
flexibility  by  clarifying  that  reviews  of 
Seiles  Manag<  rs'  customer  activity  may 
be  conductec  by  a  "qualified  person," 
provided  sue  i  person  is  senior  to  the 
manager  (i.e.,  not  the  manager  him/ 
herself,  or  an  ^  person  with  the  same  job 
function  as  such  manager,'"  or  any 
person  suboriinate  to  the  manager).  The 
proposed  rule  has  also  been  revised  to 
make  clear  thbt  the  "qualified  person" 
standard,  in  t  le  context  of  NYSE  Rule 
342.19,  is  del  ned  by  NYSE  Rule  342.13, 
which  requin  ss  passing  specified 
supervisory  c  ualification  examinations 
(e.g..  Series  9  10). 

Supervisory  ( lontrols  and  Independent 
Testing  and  Verification 


Proposed  MYSE 
members  andj  member 
develop  adeq 
their  busines! 
further  requ 
provide  for 
procedures 
and  testing  o 
The  Commenters 
to  who  woulc 
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"independent"  to  perform  these 
"verification  and  testing"  functions. 

While  Commenters  acknowledge  that 
supervisors  lack  sufficient 
independence  to  verify  and  test 
procediues  they  personally  implement, 
flexibility  to  accommodate  a  variety  of 
supervisory  structures  beyond  self- 
supervision  is  sought.  Commenters 
contended  that  senior  supervisors  in  a 
hierarchal  supervisory  structure  should 
not  be  excluded  because  they  may 
derive  an  "indirect  benefit"  fi-om  the 
activity  under  review. 

The  Exchange  recognizes  the  far- 
ranging  scope  and  variety  of  activities 
subject  to  the  verification  and  testing 
requirements.  Accordingly,  the 
requirement  that  internal  control 
procedures  be  "separate  and  apart  firom 
the  day-to-day  supervision  of  such 
functions"  has  been  deleted  from  the 
proposed  amendments  to  NYSE  Rule 
342.23  to  allow  greater  flexibility  in 
establishing  such  internal  controls. 
However,  firms  will  be  expected  to 
make  an  informed  determination  that 
persons  responsible  for  verification  and 
testing  of  business  activities  are 
sufficiently  independent  and  qualified 
to  do  so  effectively. 

Commenters  also  seek  clarification 
and  assurance  that  the  proposed 
requirements  do  not  create  an  obligation 
for  firms  to  annually  test  and  verify 
"every  aspect"  of  their  supervisory 
procedures  but  rather  allow  for  a  "risk- 
based  approach"  based  upon  ongoing 
assessments  of  the  firm's  business. 

In  response,  the  proposed 
amendments  to  NYSE  Rule  342.23  have 
been  revised  to  allow  for  an  ongoing 
analysis,  based  upon  appropriate 
criteria,  to  assess  and  prioritize  those 
business  activities  requiring 
independent  verification  and  testing. 

Designated  Internal  Control 
Requirements 

Proposed  NYSE  Rule  401(b) 
("Business  Conduct")  requires  that 
written  policies  and  procedures, 
administered  pursuant  to  the  internal 
control  requirements  prescribed  imder 
proposed  NTSE  Rule  343.23,  must 
specifically  address  transmittals  of 
funds  between  accounts,  changes  in 
investment  objectives,  and  changes  of 
address.  These  designated  policies  and 
procedures  must  include  a  means/ 
method  of  customer  confirmation, 
notification,  or  follow-up  that  can  be 
documented. 

The  SL\  has  proposed  that  these 
requirements  should  apply  only  to  retail 
accounts.  An  "institutional  carve-out"  is 
sought,  given  that  much  of  such 
business  is  done  DVP  or  through  Prime 
Brokerage  accounts. 


The  Exchange  believes  that  an 
exemption  for  institutional  accounts  is 
inappropriate.  In  order  for  an  internal  . 
controls  policy  to  be  effective,  it  must  be 
comprehensive.  Accordingly,  it  is 
reasonable  and  appropriate  that 
regulatory  oversight  in  the  sensitive 
areas  designated  in  proposed  NYSE 
Rule  401(b)  should  extend  to 
institutional  account  activity. 

Time  and  Price  Discretion 

Proposed  amendments  to  paragraph 
(d)  of  NYSE  Rule  408  ("Discretionary 
Power  in  Customers*  Accounts")  require 
that  time  and  price  discretionary 
authority  be  limited  to  the  day  it  is 
granted,  absent  written  customer 
authorization  to  the  contrary. 

Commenters  suggest  consideration  of 
an  "institutional  exemption"  irom  the 
requirement  on  the  basis  that  requiring 
such  written  authorization  would  be 
inconvenient  and  unnecessary  for 
sophisticated  institutional  clients  who 
do  not  need  the  same  level  of  protection 
as  retail  clients.  Such  clients  are 
accustomed  to  entering  orders  that  are 
"worked"  over  one  or  more  days  on  a 
Good-Till-Cancelled/Not  Held  basis. 

The  Exchange  believes  that  a  general 
institutional  exemption  is 
inappropriate.  However,  the 
amendments  have  been  revised  to 
clarify  that  written  authorization  need 
not  be  obtained  for  the  exercise  of  time 
and  price  discretion  beyond  the  day  a 
customer  gremts  such  discretion  for 
orders  exercised  by  Floor  brokers 
pursuant  to  valid  Good-Till-Cancelled 
instructions  issued  on  a  "not  held" 
basis. 

In  addition,  Commenters  seek 
clarification  as  to  whether  the  written 
authorization  for  the  exercise  of  time 
and  price  discretion  beyond  the 
business  day  it  was  granted  need  be 
obtained  on  an  "order-by-order  basis," 
or  whether  general  "standing 
instructions"  from  the  customer  are 
permitted. 

The  current  text  of  NYSE  Rule  408(d) 
clearly  limits  the  exercise  of  time  and 
price  discretion  to  "the  purchase  or  sale 
of  a  definite  amount  of  a  specified 
security.*  *  *."  Any  written 
authorization  granting  time  and  price 
discretion  must  comply  with  this 
established,  trade-specific  standard. 
Customers  who  wish  to  grant  more 
extensive  discretionary  authority  to 
their  registered  representative  may  do  so 
pursuant  to  a  fully  executed  trading 
authorization. 

Maintenance  of  "Account  Designation 
Change"  Documentation 

The  proposed  amendments  to  NYSE 
Rule  410  ("Records  of  Orders")  state,  in 
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part,  that  the  "essential  facts  relied 
upon  by  the  person  approving  an 
account  designation  change  must  be 
documented  in  writing  and  maintained 
in  a  central  location." 

A.G.  Edwards  seeks  clarification  that 
such  dociunentation  be  maintained  "in 
a  location  where  the  determination  and 
approval  occius,  not  in  the  Home 
Office"  so  as  to  avoid  "duplicate 
record." 

The  determination  of  where  such 
dociunentation  should  be  retained 
woidd  depend  on  the  supervisory 
structure  of  the  firm.  Typically,  the 
"central  location"  woidd  be  where  the 
account  designation  change  was 
approved.  However,  the  proposed  rule 
amendments  should  not  be  construed  to 
be  determinative  of  where  such  records 
should  be  maintained,  nor  discourage 
maintenance  of  records  in  more  than 
one  location  if  regulatory  purposes  are 
well  served  by  doing  so. 

Accordingly,  the  requirement  that 
relevant  documentation  be  maintained 
in  "a  central  location"  has  been  deleted 
and  replaced  with  the  requirement  that 
such  documentation  be  maintained  for 
three  years,  the  first  two  in  an  "easily 
accessible  place,"  consistent  with  the 
meaning  of  that  term  under  SEC  Rule 
17a-4.ii 

Independent  Branch  Office  Inspections 

Two  related  issues  have  been  raised 
regarding  proposed  amendments  to  the 
Interpretation  of  NYSE  Rule  342 
("Offices — Approval,  Supervision,  and 
Control").  The  amendments  originally 
required  that  branch  office  visits  be 
conducted  by  a  person  "independent  of 
the  ongoing  supervision,  control,  or 
performance  evaluation  of  the  branch 
office  {'e.,  not  the  Branch  Office 
Manager,  Sales  Manager,  District/ 
Regional  Manager  assigned  to  the  office, 
or  any  other  person  performing  a  similar 
supervisory  function)." 

Commenters  have  raised  concerns 
that  the  amendments  may  result  in 
economically  burdensome  and  coimter- 
productive  supervisory  structures.  Also, 
clarification  is  sought  as  to  who  would 
be  sufficiently  "independent"  to 
conduct  such  visits.  A  more  flexible 
standard  is  sought  that  would  prohibit 
supervisors  from  inspecting  their  own 
offices  but  would  allow  other 
supervisory  personnel  in  a  hierarchical 
supervisory  system,  sufficiently  outside 
of  the  day-to-day  chain  of  command,  to 
meet  the  "independence"  standard. 

The  Exchange  believes  that  in  order 
for  a  branch  inspection  program  to  be 
effective,  reasonable  guidelines  must  be 
in  place  to  minimize  conflicts  of 


interest.  While  these  guidelines  need 
not  exclude  all  participants  at  every 
level  of  a  branch  office's  hierarchal 
supervisory  structure,  the  Exchange 
believes  it  is  reasonable  that  they 
exclude  the  branch  manager,  any  person 
to  whom  the  branch  manager  directly 
reports,  and  any  person  who  reports  to 
the  branch  manager.  The  proposed 
amendments  have  been  revised 
accordingly. 

Number  of  Annual  Branch  Office 
Inspections 

A.G.  Edwards  raised  the  concern  that 
the  proposed  amendments,  in 
conjunction  with  pending  NYSE  rule 
proposals  that  amend  the  definition  of 
"branch  office,"  will  create  a  "huge 
burden"  with  respect  to  annual 
inspections  for  firms  with  far-reaching 
branch  networks. 

The  Exchange  currently  requires, 
absent  a  specific  waiver,  annual 
inspections  of  each  branch  office 
location."  Pending  NYSE  Rule 
amendments  relating  to  the  definition  of 
a  "branch  office"' 3  would  significantly 
reduce  the  types  of  locations  required  to 
be  registered  as  branch  offices; 
therefore,  the  niunber  of  branch  office 
inspections  required  of  each  member 
organization  would  either  be  reduced  or 
remain  the  same. 

Effective  Date 

Commenters  expressed  concern  has 
been  raised  that  the  effective  date  of  any 
new  requirements  allow  adequate  time 
to  enable  firms  to.  make  necessary 
systems  changes  in  an  efficient  and  cost- 
effective  manner.  Accordingly,  the 
Exchange  intends  to  establish  an 
effective  date  six  months  irom 
Commission  approval  of  the  proposed 
rule  amendments  to  allow  members  and 
member  organizations  sufficient  time  to 
address  any  necessary  procedural  or 
systems  changes. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
statutory  basis  for  the  proposed  rule 
change  is  Section  6(b)(5)  of  the 
Exchange  Act,'*  which  requires,  among 
other  things,  that  an  Exchange  have 
rules  that  are  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
remove  impediments  to  and  to  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 


•«  See  17  CFR  240.17a-4. 


12  See  NYSE  Rule  342(a)(b)/03  in  the  NYSE 
Interpretation  Handbook. 

"See  Securities  and  Exchange  Act  Release  No. 
46888  (November  22,  2002),  67  FR  72257 
(December  4.  2002)  SR-NYSE-2002-34. 

"  15  U.S.C.  78J[b)(5). 


amendments  are  intended  to  foster  the 
strengthening  of  NYSE  members'  and 
member  organizations'  internal  controls 
and  supervisory  systems 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

SR-NYSE-2002-36  and  Amendment 
No.  1  were  published  in  the  Federal 
Register  on  November  20,  2002.'^ 
Commenters  included  Cadaret,  Grant  & 
Co.,  A.G.  Edwards  &  Sons,  Inc.,  Charles 
Schwab  &  Co.,  and  the  SIA.  Their 
comments  and  the  Exchange's  response 
appear  above. 

m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  Amendment  Nos.  2 
and  3,  are  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
(Commission  ^d  any  f>erson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


1^  See  note  4,  supra. 
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the  CommisfioQ's  Public  Reference 
Room.  Copiee  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  bhould  refer  to  File  No. 
SR-NYSE-2i02-36  and  be  submitted  by 
September  3i  2003. 

For  the  Cominission,  by  the  Division  of 
Market  Regulajion.  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary, 

(FR  Doc.  03-20600  Filed  8-1&-03;  8:45  am) 


BILUNG  CODE 


10-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

I 
[Release  No.  3MB286;  File  No.  SR-SCCP- 
2003-03]  j 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Rling  and  Immediate 
EffectiveneM  of  a  Proposed  Rule 
Change  Relating  to  Fees  for  Remote 
Competing  Specialists  for  Odd-Lot 
Trades 


August  5,  2003J 
Pursuant  to 
Securities  Ex^ 
("Act").!  noti 
March  28,  20f 
Corporation 


iSection  19(b)(1)  of  the 
lange  Act  of  1934 
ce  is  hereby  given  that  on 
>3,  the  Stock  Clearing 
•  Philadelphia  ("SCCP") 
filed  with  thej  Seciuities  and  Exchange 
Commission  r'Commission")  the 
proposed  rula  change  as  described  in 
Items  I,  II,  and  HI  below,  which  items 
have  been  pr^ared  primarily  by  SCCP. 
The  Commiss  ion  is  publishing  this 
notice  to  solic  it  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  (he  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
SCCP's  fee  schedule  to  reduce  the 
"SCCP  transaction  charge  (remote 
competing  specialists  only)"  as  it 
applies  to  odd-lot  trades. 

n.  Self-ReguUtory  Organization's 
Statement  of  Ijie  Ptu-pose  of,  and 
Statutory  Basts  for,  the  Proposed  Rule 

In  its  filing  With  the  Commission, 
SCCP  included  statements  concerning 
the  purpose  o^  and  statutory  basis  for 
the  proposed  tule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  spe  cified  in  Item  IV  below. 
SCCP  has  prei  lared  summaries,  set  forth 
in  sections  (A  ,  (B),  and  (C)  below,  of  the 

••  17  CFR  200.3  >-3(a)(12). 
'  15  U.S.C  78s(l  )(1). 


most  significant  aspects  of  such 
statements.  2  ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  nde  change  amends 
SCCP's  schedule  of  dues,  fees,  and 
charges  to  reduce  the  amount  of  the 
"SCCP  transaction  charge  (remote 
competing  specialists  only)"  as  it 
applies  to  odd-lot  trades  from  $0.30  to 
$0.10  per  trade  side.  The  SCCP 
transaction  charge  applicable  to  round 
lot  trades  will  remain  at  $0.30  per  trade 
side.3  The  combination  of  these  fees 
remains  capped  at  $100,000  per  month.* 

SCCP  states  that  the  purpose  of  the 
proposed  rule  change  is  to  encourage 
odd-lot  business  by  reducing  the  SCCP 
transaction  charge  as  it  applies  to  odd- 
lot  tildes.  Currentiy,  the  "SCCP 
transaction  charge  (remote  competing 
specialists  only)"  is  $0.30  per  trade  side 
capped  at  $100,000  per  month  without 
regard  to  size  or  type.  This  fee  reduction 
is  intended  to  provide  an  incentive  for 
remote  competing  specialists  to 
continue  to  trade  odd-lots  in  addition  to 
their  regular  businesses.  SCCP  believes 
that  the  proposed  fee  reduction  will 
encourage  these  smaller  trades  as  well 
as  regular  trades  thereby  enhancing 
SCCP's  business  and  liquidity  in  the 
marketplace. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  17A(b)(3)(D) 
of  the  Act  5  which  requires  that  the  rules 
of  a  registered  clearing  agency  provide 
for  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  for  services 
which  it  provides  to  its  participants 
because  the  fee  structure  proposed 
herein  applies  equally  to  all  SCCP 
participants  with  remote  competing 
specialist  operations  or  which  clear  for 
remote  competing  specialists. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the       ^ 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 


^  The  Commission  has  modified  parts  of  these 
statements. 

'  For  purposes  of  this  fee,  an  odd-lot  is  defined 
as  a  trade  under  100  shares,  whereas  a  round  lot    ' 
is  defined  as  a  trade  of  100  shares  or  more  and 
includes  partial  round  lots  (for  example,  125 
shares). 

■•  This  proposal  is  scheduled  to  become  effective 
for  transactions  clearing  on  or  after  April  2,  2003. 

5  15  U.S.a  78q-l(b)(3)(D). 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act«  and  Rule  19b- 
4(f)(2)  thereunder.^  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Sti^t,  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-SCCP-2003-03.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficientiy, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  vdthheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Sti«et,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP. 


6  15  U.S.C.  78s(b)(3)(A)(ii). 
'  17  CFR  240.19b-4(fl(2). 


Federal  Register/Vol.  68,  No.  156 /Wednesday,  August  13,  2003/Notices 


48437 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretay. 

[FR  Doc.  03-20545  Filed  8-12-03;  8:45  am] 
BILLING  CODE  tOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48287;  File  No.  SR-SCCP- 
2003-05] 

Self-Regulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  immediate 
Effectiveness  of  a  Proposed  Rule 
Change  Relating  to  Specialist  Volume 
Level  Discourrts 

August  5,  2003. 

Piu-suant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
Jime  27,  2003,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Secujities  and  Exchange 
Commission  ("Commission")  the 
proposed  nde  change  as  described  in 
Items  1,  n,  and  III  below,  which  items 
have  been  prepared  primarily  by  SCCP. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
SCCP's  fee  schedule  to  allow  SCCP 
participant  firms  involved  in  mergers, 
consolidations,  acquisitions  or  other 
business  combinations  (collectively 
"business  combinations")  to  combine 
their  volumes  of  trades  cleared  through 
SCCP  margin  accoiuits  for  purposes  of 
the  SCCP  specialist  volume  level 
discoimt.  The  proposal  is  scheduled  to 
be  effective  retroactively  as  of  February 
1,  2003,  with  a  rebate  to  be  given  from 
that  date  forward  for  any  firms  affected 
by  this  proposal. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 

In  its  filing  with  the  Commission, 
SCCP  included  rtatements  concerning 
the  purpose  of  and  statutory  basis  for 
the  proposed  rule  change.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
SCO*  has  prepared  summaries,  set  forth 
in  sections  (A),  (B),  and  (C)  below,  of  the 


most  significant  aspects  of  such 
statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  proposed  rule  change  amends 
SCCP's  schedule  of  dues,  fees,  and 
charges  to  allow  participant  firms 
engaged  in  business  combinations  to 
combine  their  trading  volumes  for 
purposes  of  determining  their  SCCP 
specialist  volume  level  discounts.  From 
time  to  time,  participant  firms  may  enter 
into  some  form  of  business  combination. 
Prior  to  a  business  combination,  each 
component  participant  firm  may  take 
advantage  of  the  specialist  volume  level 
discoimt,  depending  on  the  firm's  level 
of  trading  activity  in  its  SCCP  margin 
account.  Currentiy,  however,  when  a 
participant  firm  is  involved  in  a 
business  combination,  the  resulting 
participant  firm  is  penalized  because 
the  specialist  volume  level  discoimt  is 
calculated  for  each  participant  firm  in 
such  business  combination  rather  than 
for  both  firms  on  a  combined  basis. 

After  a  business  combination,  the 
resulting  participant  firm  may  be 
eligible  for  a  higher  specialist  volume 
level  discount  as  a  result  of  the 
combination  of  the  trading  activity  of  its 
component  firms.  This  occurs  because 
the  resulting  firm  may  have  a  higher 
volume  of  transactions  than  each 
component  firm  and  because  the 
discoimt  per  side  increases  as  the 
volume  levels  increase.  To  establish 
parity  in  these  situations,  SCCP  is 
proposing  that,  in  the  month  during 
which  a  business  combination  occurs, 
the  specialist  volume  level  discounts  of 
each  participant  firm  involved  in  such 
business  combination  may  be 
consolidated  for  purposes  of 
determining  the  specialist  volume  level 
discount  of  the  resulting  participant 
firm. 

SCCP  participants  eligible  for  the 
combined  discounts  will  be  required  to 
request  the  combined  volume  level 
discounts  within  30  days  after  the 
issuance  of  the  SCCP  invoice  for  the 
month  in  which  a  business  combination 
occurs.  The  proposal  is  scheduled  to  be 
effective  as  of  February  1,  2003,  with  a 
rebate  to  be  given  from  February  1,  2003 
forward  to  any  firms  affected  by  this 
proposed  fee  change. 

SCCP  believes  that  the  proposed  rule 
change  is  consistent  with  17A(b)(3)(D) 
of  the  Act  3  which  requires  that  the  rules 
of  a  registered  clearing  agency  provide 


for  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  for  services 
which  it  provides  to  its  participants 
because  the  fee  structure  proposed 
herein  applies  the  volume  discount 
applicable  to  combined  firms  in  an 
equitable  manner. 

(B)  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  SCCP,  it  has 
become  effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act*  and  Rule  19b- 
4(f)(2)  thereunder.*  At  any  time  within 
sixty  days  of  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  such  rule  change  if 
it  appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  cf  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  should  refer  to  File  No. 
SR-SCCP-2003-05.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


•  17  CFR  200.30-3(aMl2). 
>  15  U.S.C.  78s(b)(l). 


2  The  Commission  has  modified  parts  of  these 
statements. 

» 15  U.S.C.  78q-l  (b)(3)(D). 


«15  U.S.C.  78s(b)(3)(A)(ii). 
» 17  CFR  240.19b-*(0(2). 
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proposed  rule  change  between  the 
Commissioniand  any  person,  other  thein 
those  that  may  be  withheld  from  the 
public  in  acoordance  with  the 
provisions  o^5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunisaon's  Public  Reference 
Section,  450  Fifth  Street,  NW., 
Washington,  IDC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  aad  copying  at  the  principal 
office  of  SCCF. 


by  the  Division  of 
ion,  pursuant  to  delegated 


For  the  Combiission  1 
Market  Regula  ii 
authority.^ 

Margaret  H.  M  cFarland, 

Deputy  Secrete  ry. 

(PR  Doc.  03-2(  546  Filed  8-f2-03;  8:45  am] 

BIUJN6  CODE  8010-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

This  statement  amends  Part  S  of  the 
Statement  of  pe  Organization, 
Fimctions  and  Delegations  of  Authority 
which  covers!  the  Social  Security 
Administration  (SSA).  This  notice 
retitles  and  updates  the  function  of  the 
Office  of  the  Senior  Financial  Executive. 
This  notice  also  divides,  retitles  and 
updates  the  function  of  the  Management 
Analysis  and  lAudit  Program  Support 
Staff.  The  new  material  and  changes  are 
as  follows: 

Section  Sl.lC     The  Office  of  the  Deputy 
Commissione  r.  Finance,  Assessment 
and  Managen  lent — (Organization) 

C.  The  Immediate  Office  of  the  > 
Deputy  Comniissioner,  Finance, 
Assessment  atid  Management  (SlJ) 
which  includes: 

Retitle  1: 

1.  "The  SSA  Senior  Financial 
Executive  (SlI-l)." 

to:  [ 

1.  "The  Employer  Wage  Reporting 
and  Relationsi  Staff  (SlJ-1)." 

Retitle  2: 

2.  "The  Management  Analysis  and 
Audit  Prograii  Support  Staff  (Si J-3)." 

to: 

2.  "The  Au  lit  Management  and 
Liaison  Staff  |siJ-3)." 

Establish: 

3.  The  Hiuran  Resources  and  Program 
Management  staff. 


Section  Si. 20 
Commissionef, 
and  Manag 

Replace  as 
paragraph: 


« 17  CFR  200.3C  -3(a)(12). 


The  Office  of  the  Deputy 
Finance,  Assessment 
lement — (Functions) 

i  econd  sentence  of 


C.  "It  reviews  and  analyzes  existing 
and  proposed  program  and 
administrative  policies  and/or  issues 
within  SSA." 

Replace  in  its  entirety: 

1.  The  Employer  Wage  Reporting  and 
Relations  Staff  (SlJ-1)  provides  advice 
and  guidance  to  the  Deputy 
Commissioner  for  Finance,  Assessment 
and  Management  relating  to  the 
development  and  resolution  of  national 
policy  issues  that  impact  the  overall 
operation  of  SSA's  AWR  processes.  The 
Employer  Wage  Reporting  and  Relations 
Staff  directs  and  manages  the  Agency's 
efforts  to  improve  Annual  Wage 
Reporting  (AWR)  and  wage 
reconciliation  including  the  Agency's 
Electronic  Wage  Reporting  (EWR) 
initiative.  The  Director  serves  as  the 
principal  focal  point  for  senior 
executives,  providing  leadership  that 
involves  the  Department  of  the 
Treasury,  the  Internal  Revenue  Service 
and  other  Federal  agency  and  business 
community  relationships  for  the 
purpose  of  improving  the  Annual  Wage 
Reporting  process  and  resolving  AWR 
issues. 

2.  The  Audit  Management  and  Liaison 
Staff  (SlJ-3)  plans  and  directs  SSA's 
participation  in  the  audit  programs 
conducted  by  the  U.S.  Government 
Accoimting  Office  (GAO),  the  Office  of 
Inspector  General  (OIG)  and  other 
external  organizations.  Develops  Agency 
position  on  issues  presented  in  the 
audits.  Reviews  and  evaluates  audit 
reports  and  monitors  and  evaluates  the 
implementation  of  GAO  and  OIG  audit 
reports  and  internal  survey 
recommendations . 

Add: 

3.  The  Human  Resources  and  Program 
Management  Staff  provides  analjrtical 
support  for  a  wide  range  of  Agency- 
wide  and/or  Office-wide  administrative 
program  activities  related  to  program 
administration,  operations  and  policy. 

Dated:  August  6,  2003. 
)o  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

[FR  Doc.  03-20531  Filed  8-12-03;  8:45  am] 

BILUNG  CODE  4191-02-U 


DEPARTMENT  OF  STATE 

[Public  Notice  4441] 

Cultui^lly  Significant  Objects  Imported 
for  Exhibition  Determinations:  'The 
Drawings  of  Fran9cois  Boucher" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 


the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  etseq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1,  1999,  Delegation  of  Authority 
No.  236  of  October  19,  1999,  as 
amended,  and  Delegation  of  Authority 
No.  257  of  April  15,  2003  [68  FR  19875], 
I  hereby  determine  that  the  objects  to  be 
included  in  the  exhibition  "The 
Drawings  of  Frangois  Boucher," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  piusuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Frick 
Collection,  New  York,  NY  from  on  or 
about  October  8,  2003,  imtil  on  or  about 
December  14,  2003,  and  at  the  Kimbell 
Art  Museum,  Fort  Worth,  TX  from  on  or 
about  January  17,  2004,  until  on  or 
about  April  18,  2004,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  the  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  August  5,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary  for 
Educational  and  Cultural  Affairs,  Department 
of  State. 

[FR  Doc.  03-20598  Filed  8-12-03;  8:45  am] 

BILUNG  CO06  4710-Oe-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4407] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State, 
2201  "C"  Street  NW.,  Washington,  DC, 
September  15-16,  2003,  in  Conference 
Room  1205.  Prior  notification  and  a 
valid  government-issued  photo  ID  (such 
as  driver's  license,  passport,  U.  S. 
government  or  military  ID)  are  required 
for  entrance  into  the  building.  Members 
of  the  public  plaiming  to  attend  must 
notify  Gloria  Walker,  Office  of  the 
Historian  (202-663-1124)  no  later  than 
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August  29,  2003  to  provide  date  of  birth, 
valid  government-issued  photo 
identi£cation  number  and  type  (such  as 
driver's  license  number/state,  passport 
number/country,  or  U.S.  government  ID 
number/ agency  or  military  ID  number/ 
branch),  and  relevant  telephone 
numbers.  If  you  caimot  provide  one  of 
the  enumerated  forms  of  ID,  please 
consult  with  Gloria  Walker  for 
acceptable  alternative  forms  of  pictiue 
identification. 

The  Committee  will  meet  in  open 
session  from  1:30  p.m.  through  3  p.m. 
on  Monday,  September  15,  2003,  to 
discuss  declassification  and  transfer  of 
Department  of  State  records  to  the 
National  Archives  and  Records 
Administration  and  the  status  of  the 
Foreign  Relations  series.  The  remainder 
of  the  Committee's  sessions  from  3:15 
p.m.  imtil  4:30  p.m.  on  Monday, 
September  15,  2003,  and  9  a.m.  until  1 
p.m.  on  Tuesday,  September  16,  2003, 
will  be  closed  in  accordance  with 
Section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.L.  92-463).  The 
agenda  calls  for  discussions  of  agency 
declassification  decisions  concerning 
the  Foreign  Relations  series  and  other 
declassification  issues.  These  are 
matters  not  subject  to  public  disclosiu* 
under  5  U.S.C.  552b(c)(l)  and  the  public 
interest  requires  that  such  activities  be 
withheld  from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  Marc  J.  Susser, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Documentation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123,  (e- 
mail  history@state.gov]. 

Dated:  August  4,  2003. 
Marc  J.  Susser, 

Executive  Secretary,  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
Deportment  of  State. 
[FR  Doc.  03-20599  Filed  ^12-03;  8:45  am] 

BILUNG  CODE  4710-11-(> 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 
[Docket  No.  OST-2003-15856] 

Notice  of  Request  for  Renewal  of  a 
Previously  Approved  Collection 

AGENCY:  Office  of  the  Secretary. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  U.S.  Department 
of  Transportation's  (DOT)  intention  to 
request  extension  of  a  previously 
approved  information  collection. 


DATES:  Comments  on  this  notice  must  be 
received  by  October  14,  2003. 
ADDRESSES:  You  may  submit  comments 
[identified  by  DOT  DMS  Docket  Number 
OST-03-15856J  by  any  of  the  following 
methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 
site. 

•  Fax  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PLr^Ol,  Washington,  DC  20590- 
001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street,  SW.,  Washington, 
DC,  between  9  am  and  5  pm,  Monday 
through  Friday,  except  on  Federal 
holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
niunber  or  Regulatory  Identification 
Niunber  (RIN)  for  this  rulemaking.  For 
detailed  instructions  on  submitting 
comments  and  additional  information 
on  the  rulemaking  process,  see  the 
Public  Participation  heading  of  the 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  without  change 
to  http://dms.dot.gov  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notes. 

Docket:  For  access  to  the  docket  to 
read  backgroimd  dociunents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  am  and  5 
pm,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  Wheeler,  Business  Policy 
Division,  M-61,  Office  of  the  Senior 
Procurement  Executive,  Office  of  the 
Secretary,  (202)  366-4272.  Refer  to  OMB 
Control  Number  2105-0517 
SUPPt.EMENTARY  INFORMATION: 

Title:  Transportation  Acquisition 
Regulation  48  CFR  Part  12. 

OMB  Controi  Number- 2105-0517. 

Type  of  Request:  Extension  without 
change,  of  a  previously  approved 
collection. 

Abstract:  The  requested  extension  of 
the  approved  control  niunber  covers  the 
information  and  collection  requirements 
contained  in  (TAR)  48  CFR  Chapter  12 
including  forms  F  4220.4,  DOT  F 


4220.7,  DOT  F  4220.45,  DOT  F4220.46, 
and  Form  DD882. 

Respondents:  Individuals  or 
households  and  business  or  others  for 
profit  organizations 

Estimated  Number  of  Respondents: 
11,531 

Estimated  Total  Burden  on 
Respondents:  37,115  hours 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
the  Department's  estimate  of  the  burden 
of  the  proposed  information  collection; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  collection; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

All  responses  to  this  notice  will  be 
siunmarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Issued  in  Washington,  DC  on  August  7, 
2003. 

David  J.  Litman, 
Senior  Procurement  Executive. 
|FR  Doc.  03-20648  Filed  8-12-03;  8:45  am] 

BILLMG  CODE  4010-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-48] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

agency:  Federal  Aviation 
Administration  (FAA),  DOT.     . 
ACTION:  Notice  of  petition  for  exemption 
received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  siunmary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  noUce  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  2,  2003. 
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ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportatjon,  Room  Plaza  401,  400 
Seventh  Strtet,  SW.,  Washington,  DC 
20590-OOOli  You  must  identify  the 
docket  number  FAA-2003-14587  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  flso  submit  comments 
through  the  Internet  to  http:// 
dms.dot.govi  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  betw^n  9  a.m.  and  5  p.m., 
Monday  thxt^ugh  Friday,  except  Federal 
holidays.  Th|e  Dockets  Office  (telephone 
1-800-647-^527)  is  on  the  plaza  level 
of  the  NASSJF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  You  may  also  review 
public  dockets  on  the  Internet  at 
httpj/dms.dpt.gov. 
FOR  FURTHERi  INFORMATION  CONTACT: 
Madeleine  Kplb,  (425)  227-1134, 
Transport  Airplane  Directorate  (ANM- 
113),  Federal  Aviation  Administration, 
1601  Land  AVe  SW..  Renton,  WA 
98055-4056;  or  Vanessa  Wilkins,  (202) 
267-8029,  Office  of  Rulemaking  (ARM- 
1).  Federal  Ajviation  Administration, 
800  Indepeni  lence  Avenue,  SW., 
Washington,  DC  20591. 

This  noticf  is  published  pursuant  to 
14  CFR  11.8^  and  11.91. 

Issued  in  Wi  ishington,  DC,  on  August  8, 

2003. 


Section  of 
25.562  and  2! 
Descriptio^ 

Exemption  tc 


Donald  P.  Byr  le, 

Assistant  Chie  '  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No;:  FAA-2003-15705. 
Petitioner:  [Fokker  Services  B. V. 

14  CFR  Affected:  14  CFR 
5.785(b). 

I  of  Relief  Sought: 
\  allow  installation  of  a 
medical  stretcher  on  two  Gulfstream 
Model  G— V  airplanes. 

IFR  Doc.  03-2(J674  Filed  8-12-03;  8:45  am] 

eaUNQ  CODE  4M0-13-^ 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-47] 

Petitions  for  Exemption;  Summary  of 
Petition  Rec#ived 

AGENCY:  Feddral  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notic  B  of  petition  for  exemption 
received. 


SUIMIARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  from  a  specified 
requirement  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  2,  2003. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventii  Sti-eet,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15272  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  conmients 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  die 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http  .//dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Wilkins,  Office  of  Rulemaking 
(ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 
Tel.  (202)  267-8029. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  August  8, 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Doclcet  No.;  FAA-2003-15272. 

Petitioner:  U.S.  Airways,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.309(b)(4). 

Description  of  Relief  Sought:  To 
provide  U.S.  Airways  with  temporary 
relief  to  allow  it  time  to  remove  its 
evacuation  slides  at  their  next 


scheduled  maintenance  interval  and 
mark  the  slides  with  the  date  of  their 
last  inspection  as  required  under  the 
regulation. 

[FR  Doc.  03-20675  Filed  8-12-03;  8:45  am] 
BILUNG  CODE  4910-13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2003-46] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
receivefd. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  simimary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  pubUc's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  2,  2003. 
ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Sti'eet,  SW.,  Washington,  DC    . 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15305-1  at 
the  beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  die 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Pat  Mullen  (816-329-4128),  Small 
Airplane  Directorate  (ACE-111),  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  or  Vanessa 
Wilkins  (202-267-8029),  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to  14 
CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  August  8, 
2003. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-15305-1. 

Petitioner:  Explorer  Aircraft,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
part  23.  §23.562. 

Description  of  Relief  Sought:  Explorer 
Aircraft,  Inc.  seeks  exemption  from  14 
CFR  23.562  for  the  Eagle  150B-23 
model.  The  Eagle  150B-23  meets  the 
requirements  for  a  JAR-VLA  class 
aircraft.  The  aircraft  has  a  gross  weight 
of  1433  pounds  (650  Kgs)  and  a  flaps 
down  stall  speed  of  45  knots  or  less.  The 
exemption  will  permit  the  Eagle  150B- 
23  aircraft  to  receive  a  normal  category 
Part  23  type  certification  as  required  for 
NVFR  operations  with  the  increased 
level  of  safety  afforded  by  a  Part  23 
certified  aircraft. 

(FR  Doc.  03-20676  Filed  8-12-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-451 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Tide  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  simimary  of  a  certain 
petition  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 


DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  2,  2003. 

ADDRESSES:  Send  conunents  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15420  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 

You  may  also  submit  conunents 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
conunents  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  die 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Madeleine  Kolb  (425-227-1134), 
Transport  Airplane  Directorate  (ANM- 
113),  Federal  Aviation  Administration, 
1601  Lind  Ave  SW.,  Renton,  WA 
98055-4056;  or  Vanessa  Wilkins  (202- 
267-8029),  Office  of  Rulemaking  (ARM- 
1),  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC,  on  August  6, 
2003. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2003-15420. 

Petitioner:  EMBRAER  Empresa 
Brasileira  de  Aeronautica  S/A. 

Section  of  14  CFR  Affected:  14  CFR 
25.831(g). 

Description  of  Relief  Sought: 
Exemption  of  EMBRAER  ERJ-170 
airplanes  from  the  requirement  of  14 
CFR  25.831(g)  to  limit  the  humidity 
level  of  the  cabin  to  a  vapor  pressure  of 
less  than  27  millibars  in  the  event  of 
improbable  failure  conditions. 

[FR  Doc.  03-20677  Filed  8-12-03;  8:45  am] 
BaXJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Yellowstone  County,  Montana 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Yellowstone  County,  Montema. 
FOR  FURTHER  INFORMATION  CONTACT:  Dale 
Paulson,  Program  Development 
Engineer,  Federal  Highway 
Administration,  2880  Skyway  Drive, 
Helena,  Montana  59602,  Telephone: 
(406)  449-5302,  ext.  233;  or  Fred  Bente, 
Consultant  Design,  Montana  Department 
of  Transportation,  2701  Prospect 
Avenue,  P.O.  Box  201001,  Helena, 
Montana  59620-1001,  Telephone:  (406) 
444-7634. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Montana  Department  of  Transportation 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to 
construct  a  bypass  route  north  of 
Billings  in  Yellowstone  County, 
Montana.  The  proposed  bypass  route 
would  be  located  north  of  the  Billings 
Logan  International  Airport  between 
Interstate  94  (1-94)  and  Montana 
Highway  3  (MT  3),  a  distance  of 
approximately  24  km  (15  miles),  and 
would  include  connections  to  1-94, 
Highway  312,  US  87,  and  MT  3. 

Improvements  to  the  corridor  are 
considered  necessary  to  improve  the 
Camino-Real  International  Trade 
Corridor  and  alleviate  congestion  on  a 
number  of  principal  arterial  streets  in 
northeast  Billings.  The  bypass  could 
also  help  to  improve  air  quality  in  the 
Billings  urban  area,  which  is  currendy 
designated  as  a  non-attainment  area  for 
carbon  monoxide  (CO),  by  reducing 
stopping  and  idling  times  for  traffic. 

Alternatives  under  consideration 
include  (1)  taking  no  action;  (2) 
constructing  a  new  bypass  route. 

Letters  describing  die  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  this  proposal.  An  extensive 
public  involvement  process  will  be 
conducted  to  solicit  views  and 
comments  from  the  appropriate  agencies 
and  interested  private  organizations  and 
citizens.  The  process  will  include  a 
Billings  Bypass  Advisory  Committee, 
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public  meetings  &  workshops,  a  public 
hearing,  and! presentations  &  meetings 
with  community  interest  groups.  Public 
notice  will  b^  given  of  the  time  and 
place  of  the  iieetings  and  hearing.  The 
draft  EIS  will  be  available  for  public  and 
agency  reviefv  and  comment  prior  to  the 
public  heariiig.  No  formal  scoping 
meeting  date!  has  been  set  at  this  time. 

To  ensure  mat  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  fipm  all  interested  parties. 
Comments  oi  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  abc  ve. 

(Catalog  of  Fed  eral  Domestic  Assisteince 
Program  Numt  er  20.205,  Highway  Planning 
and  Constructi  )n.  The  regulations 
implementing  Jxecutive  Order  12372 
regarding  inter  jovernmental  consultation  on 
Federal  prograi  ns  and  activities  apply  to  this 
program.) 

Authority:  2i  U.S.C.  315;  49  CFR  1.48. 


Issued  on:  Atgust  5.  2003 
Dale  W.  Paulsc  n 

Program  Deveh  \pment  Engi 

Highway  Admi  listration 

Helena,  Montat  ta 

(FR  Doc.  03-20  540  Filed  8-12-03;  8:45  am 

BILUNG  CODE  49W-22-M 


neer.  Federal 
,  Montana  Division, 


DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 


Proposed  Collection 
Request 


action:  Notict 
comments. 


;  Comment 

and  request  for 


SUMMARY:  Th4  Department  of  the 
Treasury,  as  p|art  of  its  continuing  effort 
irwork  and  respondent 
the  general  public  and 
igencies  to  take  this 
comment  on  proposed 
and/or  continuing  information 
collections,  ag  required  by  the 

uction  Act  of  1995, 

13  (44  U.S.C. 
Currently,  the  Alcohol 
ax  and  Trade  Bureau, 
within  the  Department  of  the  Treasury, 
is  soliciting  c(^nunents  concerning  the 
Monthly  Repqrt — Tobacco  Products 
Importer.         j 

DATES:  Writtet  comments  should  be 
received  on  o^  before  October  14,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Linda  Bamfs,  Alcohol  and  Tobacco 
Tax  and  Trad4  Bureau,  650 


to  reduce  pap 
burden,  invite 
other  Federal 
opportunity  to 


Paperwork  R 
Public  Law  1 
3506(c)(2)(A) 
and  Tobacco 


Massachusetts  Avenue,  NW., 
Washington,  DC  20226;  (202)  927-8930. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Sandra  Turner, 
Regulations  and  Procedures  Division, 
650  Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8210. 

SUPP1.EMENTARY  INFORMATION: 

Title:  Monthly  Report — Tobacco 
Products  Importer. 

OMB  Number:  1513-0107. 

Form  Number:  TTB  F  5220.6. 

Abstract:  Reports  of  the  lawful 
importation  and  disposition  of  tobacco 
products  dealers  are  necessary  to 
determine  whether  those  issued  the 
permits  required  by  26  U.S.C.  Section 
5713  should  be  allowed  to  renew  their 
operations  or  renew  their  permits. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,500. 

Estimated  Total  Annual  Burden 
Hours:  14,400. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciaracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  August  7.  2003. 
William  H.  Foster, 

Chief,  Regulations  and  Procedures'Division. 
(FR  Doc.  03-20590  Filed  8-12-03;  8:45  am] 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Fiscal  Service 

Financial  Management  Service;  Senior 
Executive  Service;  Financial 
Management  Service  Performance 
Review  Board  (PRB) 

AGENCY:  Financial  Management  Service, 
Fiscal  Service,  Treasury. 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
appointment  of  members  to  the 
Financial  Management  Service 
Performance  Review  Board. 
DATES:  This  notice  is  effective  on 
August  13,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Keimeth  R.  Papaj,  Deputy  "    ' 

Commissioner,  Financial  Management 
Service,  401  14th  Street,  SW., 
Washington,  DC  20227;  telephone  (202) 
874-7000. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  5  U.S.C.  4314(c)(4),  this  notice  is 
given  of  the  appointment  of  individuals 
to  serve  as  members  of  the  Financial 
Management  Service  (FMS) 
Performance  Review  Board  (PRB).  This 
Board  reviews  the  performance 
appraisals  of  career  senior  executives 
below  the  Assistant  Commissioner  level 
and  makes  recommendations  regarding 
ratings,  bonuses,  and  other  persormel 
actions.  Four  voting  members  constitute 
a  quorum.  The  names  and  titles  of  the 
FMS  PRB  members  are  as  follows: 

Primary  Members 

Kenneth  R.  Papaj,  Deputy 

Commissioner, 
Nancy  C.  Fleetwood,  Assistant 

Commissioner,  Information 

Resources, 
J.  Martin  Mills,  Assistant  Commissioner, 

Debt  Management  Service, 
Bettsy  H.  Lane,  Assistant  Commissioner, 

Federal  Finance, 
Anthony  R.  Torrice,  Assistant 

Commissioner,  Regional  Operations. 

Alternate  Members 

D.  James  Sturgill,  Assistant 

Commissioner,  Govemmentwide 

Accoimting, 
Judith  R.  Tillman,  Assistant 

Commissioner,  Financial  Operations, 
Scott  H.  Johnson,  Assistant 

Commissioner,  Management  (Chief 

Financial  Officer), 
Kerry  Lanham,  Assistant  Commissioner, 

Treasury  Agency  Services. 

Dated:  August  5,  2003. 
Kenneth  R.  Papaj, 
Deputy  Commissioner. 
(FR  Doc.  03-20534  Filed  8-12-03;  8:45  am] 
BIUJNG  CODE  4810-35-M 
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DEPARTMENT  OF  THE  TREASURY 

internal  Revenue  Service 
[REG-106511-00] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
conunents  concerning  an  existing  notice 
of  proposed  rulemaking,  REG-106511- 
00,  Estate  Tax  Returns;  Form  706, 
Extension  to  File  (20.6081-l(b)). 
DATES:  Written  comments  should  be 
received  on  or  before  October  14,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945.  or 
through  the  Internet  at 
CAROL.A.SA  VAGE@irs.gov. 


SUPPI^MENTARY  INFORMATION: 

Title:  Estate  Tax  Returns;  Form  706, 
Extension  to  File. 

OMB  Number:  1 545-1 707. 

Regulation  Project  Number:  REG- 
106511-00. 

Abstract:  Section  6075(a)  of  the 
Internal  Revenue  Code  (the  Code) 
requires  the  executor  of  a  decedent's 
estate  to  file  the  Federal  estate  tax  return 
(Form  706,  "United  States  Estate  (and 
Generation-Skipping  Transfer)  Tax 
Return")  within  9  months  after  the  date 
of  the  decedent's  death.  Section  6081(a) 
provides  that  the  Secretary  may  grant  a 
reasonable  extension  of  time  for  filing 
any  return;  however,  except  in  the  case 
of  executors  who  are  abroad,  no  such 
extension  may  be  for  more  than  6 
months.  Executors  currently  request  an 
extension  of  time  to  file  Form  706  by 
filing  Form  4768,  "Application  for 
Extension  of  Time  To  File  a  Return  and/ 
or  Pay  U.S.  Estate  (and  Generation- 
Skipping  Transfer)  Taxes."  The 
regulation  grants  executors  of 
decedents'  estates  an  automatic  6-month 
extension  of  time  to  file  the  Form  706 
and  requires  that  executors  continue  to 
file  Form  4768  to  receive  the  automatic 
extension. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individual. 

Tne  reporting  burden  contained  in 
section  20.6081-1  (b)  is  reflected  in  the 
burden  of  Form  4768,  "Application  for 
Extension  of  Time  To  File  a  Return  and/ 
or  Pay  U.  S.  Estate  (and  Generation- 
Skipping  Transfer)  Taxes." 

Tne  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 


An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  5,  2003. 
Glenn  P.  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-20667  Filed  8-12-03;  8:45  am) 

BKJJNG  CODE  4KM>-01-P 


Wednesday, 
August  13,  2003 


Part  n 

Federal 

Communications 

Commission 

47  CFR  Part  1 

Assessment  and  Collection  of  Regulatory 

Fees  for  Fiscal  Year  2003;  Final  Rule 
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FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Pai 


r 


[MO  Docket  No.  03-83;  FCC  03-184] 

Assessment  and  Collection  of 
Regulatory  Fees  For  Fiscal  Year  2003 

AGE^4CY:  Federal  Communications 
Commissio  i. 
ACTKm:  Fin  d  rule. 


H. 

iii. 
iv. 


B. 


SUMMARY:  The  Commission  will  revise 
its  Schedule  of  Regulatory  Fees  in  order 
to  recover  the  amount  of  regulatory  fees 
that  Congress  has  required  it  to  collect 
for  fiscal  year  2003.  Section  9  of  the 
Communications  Act  of  1934,  as 
amended,  provides  for  the  annual 
assessment  and  collection  of  regulatory 
fees  under  sections  9(b)(2)  and  9(b)(3), 
respectively,  for  annual  "Mandatory 
Adjustments"  and  "Permitted 
Amendments"  to  the  Schedule  of 
Regidatory  Fees. 

Table  of  Contents 


DATES:  Effective  September  11,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roland  Helvajian,  Office  of  Managing 
Director  at  (202)  418-0444  or  Rob 
Fream,  Office  of  Managing  Director  at 
(202) 418-0408. 

SUPPLEMENTARY  INFORMATION: 

Adopted:  July  21,  2003. 

Released:  July  25,  2003. 

By  the  Commission:  Commissioners 
Copps  and  Adelstein  concurring  and 
issuing  separate  statements. 


I.  Introductioi 

II.  D)scussk>r 

A.  Deve)  jpment  of  FY  2003  Fees 

Ci  Iculation  of  Revenue  Requirements 
Fi  irther  Adjustments  to  Payment  Units 
C  lassification  of  LMDS 
fi  djustment  of  Fee  Waiver  Policies 
V.  Pi  ocedural  Changes  and  Future  Streamlining  of  tfie  Regulatory  Fee  Assessment  and  Collection  Process 
vi.  C  ommercial  Mobile  Radio  Service  (CMRS)  Messaging 
vii.  I  iroadcast  Television  Stations  with  Single  Channel  Allotments 
viii. ,  \mateur  Radio  Vanity  Call  Signs 
Proce  lures  for  Payment  of  Regulatory  Fees 

i.  Da  minimis  Fee  Payment  Liability 

ii.  Standard  Fee  Calculations  and  Payment  Dates 

C.  Enforcement 

III.  Procedurajl  Matters 

Attachment  A— Final  Regulatory  Flexibility  Analysis 

Attachment  EJ— Sources  of  Payment  Unit  Estimates  for  FY  2003 

Attachment  C3 — Calculation  of  Revenue  Requirements  and  Pro-Rata  Fees 

Attachment  D— FY  2003  Schedule  of  Regulatory  Fees  ^ 

Attachment  B — Factors,  Measurements,  and  Calculations  that  Determine  Station  Contours  and  Population  Coverages 

Attachment  Fj— Parties  Filing  Comments  and  Reply  Comments 


3t 
32 
34 
35 


I.  Introduction 

1.  In  this  fieport  and  Order  ("R&O"), 
the  Commission  concludes  a  proceeding 
to  collect  $269,000,000  in  regulatory 
fees  for  Fis(jal  Year  (FY)  2003.  These 
fees  are  mandated  by  Congress  and  are 
collected  ta  recover  the  regulatory  costs 
associated  ^irith  the  Commission's 
enforcemenjt,  policy  and  rulemaking, 
user  informtition,  and  international 
activities.^  I 

DL  Discussion 

A.  Development  of  FY  2003  Fees 

i.  Calculation  of  Revenue  and  Fee 
Requirements 

2.  Each  fiscal  year,  the  Commission 
proportionally  allocates  the  total 
amount  thaj  must  be  collected  via 
regulatory  fpes  (Attachment  C).^  For  FY 


2003,  this  allocation  was  done  using  FY 

2002  revenues  as  a  base.  From  this  base, 
a  revenue  amount  for  each  fee  category 
was  calculated.  Each  fee  category  was 
then  adjusted  upward  by  23  percent  to 
reflect  the  increase  in  regulatory  fees 
irom  FY  2002  to  FY  2003.  These  FY 

2003  amounts  were  then  divided  by  the 
number  of  payment  units  in  each  fee 
category  to  determine  the  unit  fee.^  In 
instances  of  small  fees,  such  as  licenses 
that  are  renewed  over  a  multiyear  term. 


>  Sec  47  U.S.t.  159(a). 

^The  costs  assigned  to  each  service  category  are 
based  upon  tha  regulatory  activities  (enforcement, 
policy  and  rul^naking,  user  information,  and 
international  activities)  undertaken  by  the 
Commission  o4  behalf  of  units  in  each  service 
category.  It  is  i$iportant  to  note  that  the  required 
increase  in  regi^latory  fee  payments  of 


approximately  23  percent  in  FY  2003  is  reflected  in 
the  revenue  that  is  expected  to  be  collected  from 
each  service  category.  Because  this  expected 
revenue  is  adjusted  each  year  by  the  number  of 
units  in  a  service  category,  the  actual  fee  itself  is 
sometimes  increased  by  a  number  other  than  23 
percent.  For  example,  in  industries  where  the 
number  of  units  is  declining  and  the  expected 
revenue  is  increasing,  the  impact  on  the  fee  increase 
may  be  greater. 

^  In  most  instances,  the  fee  amount  is  a  flat  fee 
per  licensee  or  regulatee.  However,  in  some 
instances  the  fee  amount  represents  a  unit 
subscriber  fee  (such  as  for  Cable,  Commercial 
Mobile  Radio  Service  (CMRS)  Cellular/Mobile  and 
CMRS  Messaging),  a  per  unit  fee  (such  as  for 
International  Bearer  Circuits),  or  a  fee  factor  per 
revenue  dollar  (Interstate  Telecommunications 
Service  Provider  fee). 


the  resulting  unit  fee  was  also  divided 
by  the  term  of  the  license.  These  unit 
fees  were  then  rounded  in  accordance 
with  47  U.S.C.  159  (b)  (2). 

ii.  Further  Adjustments  to  Payment 
Units 

3.  In  calculating  the  FY  2003 
regulatory  fees  for  each  service  in 
Attachment  D,  the  Commission  adjusted 
the  FY  2002  list  of  payment  units 
(Attachment  B)  based  upon  licensee 
data  bases  and  industry  and  trade  group 
projections.  Whenever  possible,  the 
Commission  verified  these  estimates 
from  multiple  sources  to  ensure 
acciuacy  of  these  estimates. 

4.  The  RSO  also  adjusts  the  pa)nment 
units  for  FY  2003  by  expanding  the  AM 
and  FM  Radio  Station  Regulatory  Fees 
Grid.  Since  FY  1998,  the  Commission 
has  used  a  grid  that  divides  broadcast 
station  regulatory  fees  by  class  of 
service,  population,  and  type  of  service 
(AM/FM)."*  This  grid  was  originally 


*  /Assessment  and  Collection  of  Regulatory  Fees 
for  Fiscal  Year  1998,  Report  and  Order,  63  FR 
35847,  July  1, 1998,  paragraph  37. 
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adopted  to  provide  equity  and  fairness 
among  radio  stations  with  varying  signal 
strengths  and  market  reach.  However,  in 
recent  years,  modifications  to  radio 
stations,  a  trend  toward  more  powerful 
stations,  and  increases  in  the  overall 
general  population  have  resulted  in  an 
ever-increasing  number  of  stations 
grouped  in  the  one  million-plus 
category  of  the  grid.  This  trend 
necessitated  the  need  to  review  the  grid. 


In  its  Fiscal  Year  2003  Regulatory  Fee 
Notice  of  Proposed  Rulemaking 
("NPRM").  adopted  March  24,  2003  (68 
FR  17577,  A^ril  10,  2003),  the 
Commission  proposed  to  revise  the  grid 
to  include  a  population  category  of 
"greater  than  three  million  people"  and 
to  change  the  population  threshold 
amounts  to  reflect  slightly  wider 
population  fields. 


5.  The  Commission  received  no 
comments  concerning  this  matter. 
Therefore,  beginning  in  Fiscal  Year  2003 
we  will  use  the  revised  grid,  as 
proposed  in  the  NPRM,  to  assess 
regulatory  fees  for  AM  and  FM 
commercial  radio  stations.  The  current 
and  revised  radio  station  grids  follow: 

BILUNG  COOE  6712-03-P 
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FY  2002  RADIO  STATION  REGULATORY  FEE  GRID                                    | 
(Six  by  Six)                                                                               | 

Population 
Served 

AM  Class  A 

AM  Class  B 

AM  Class  C 

AM  Class  D 

FM  Classes 
A,  Bl  &  C3 

FM 

Classes 

B,  C  CI  & 

C2 

>40,000 

io,001  -  50,000 

50,001  - 125,000 

125,001  •  400,000 

400,001  -  1,000,000 

>  1,000,000 

1 

______ 

REVISED  RADIO  STATION  REGULATORY  FEE  GRID                                            | 
(Six  by  Seven)                                                                              | 

Population 
Served 

AM  Class  A 

AM  Class  B 

AM  Class  C 

AM  Class  D 

FM  Classes 
A,  Bl  &  C3 

FM 

Classes 

B,  C,  CO, 

C1&C2 

<=25.000 

354)01  -  75,000 

75,001  - 150,000 

150,001  -  500,000 

500,001  - 1,200,000 

1,200,001  - 
3,000,000 

. 

5 

>  3,000.000 

BOJJNG  CODE  «12-03-C 


iii.  Classification  of  LMDS 

6.  In  our  NPRM,  we  sought  comment 
on  how  to  classify  Local  Multipoint 
Distribution  Service  ("LMDS")  for 
regulatory  fees  piuposes,  which  since 
FY  2000  has  been  classified  in  the  fee 
category  of  Multipoint  Distribution 
Service  ("MDS").  We  received  several 
comments  fi'om  respondents  suggesting 
that  the  LMDS  fee  category  be 
reclassified  in  the  microwave  category. 
For  example,  Blooston,  Mordkofsky, 
Dickens,  Duffy  &  Prendergast 
("BMDDP")  argue  that  LMDS  and  the 
microwave  fee  category  are  regulated 
similarly,  and  therefore  should  be 
classified  together.  LMDS  Is  regulated  in 
part  101  of  the  Commission's  rules  as  is 
the  microwave  category,  whereas  MDS 
is  regulated  imder  part  21.  LMDS 
operates  in  the  28  GHz  and  31  GHz 
bands  and  is  most  similar  to  the  "upper 
band"  of  microwave  services  category. 
BMDDP  argues  that  both  the  microwave 
and  LMDS  services  have  similar 
propagation  limitations,  and  each  of 
these  services  compete  (or  could 
compete)  for  the  same  subscriber  base 
within  the  same  geographic  market 
area.  5 

7.  In  their  comments,  Bennet  & 
Bennet  also  argue  that  LMDS  should  be 
classified  in  the  microwave  category, 
noting  that  the  present  classification  of 
LMDS  with  MDS  places  LMDS  at  a 
competitive  disadvantage  without  any 
rational  basis.^  Bennet  &  Bennet  argue 
that  by  the  Commission's  own 
admission  in  its  Fixed  Wireless  Report, 
it  recognizes  that  the  lower  (MDS)  and 
upper  (LMDS,  microwave)  band  services 
have  significantly  different  propagation 
characteristics  and  generally  serve  two 
distinct  markets.^  As  a  result,  Bennet  & 
Bennet  conclude  that  although  LMDS 
and  MDS  share  some  similarities,  these 
two  fee  categories  are  regulated  under 
different  rules,  utilize  different  network 
equipment  configurations,  and  serve 
different  markets.^ 

8.  The  Commission  received  a  reply 
comment  that  addressed  the  distinctions 
between  MDS  and  LMDS.  The  Martin 
Group,  on  behalf  of  its  Local  Multipoint 
Distribution  Service  clients,  concurs 
with  the  argimients  raised  by 
respondents  Bennet  &  Bennet,  and 
BMDDP  that  LMDS  should  be 
reclassified  in  the  microwave  fee 
category.  The  Martin  Group  also  notes 
that  MDS  and  LMDS  are  not  similar  in 


^Comments  of  Blooston,  Mordkofsky,  Dickens, 
Duffy  &  Prendergast,  pages  1-2. 

*  Comments  of  Bennet  &  Bennet,  PLC  on  behalf 
of  its  LMDS  clients,  page  1. 

'Ibid.,  page  2. 

■  Ibid.,  pages  2, 4,  and  5. 


technologies  or  usage.^  While  LMDS 
and  MDS  share  the  same  "Multipoint 
Distribution  Service"  designation,  the 
technologies  involved  are  radically 
different — MDS  systems,  for  the  most 
part,  use  one-way  midtichannel  video 
systems,  while  LMDS  systems  deliver 
megabytes  of  data  to  customers.  The 
Martin  Group  is  not  aware  of  any  point- 
to-point  applications  of  MDS 
equipment,  but  point-to-point  systems 
have  been  successfully  deployed  using 
the  LMDS  spectrum  in  a  manner 
operationally  similar  to  microwave 
technology.  10 

9.  The  three  commenters  on  this  issue 
have  raised  substantive  argiunents 
addressing  the  technological 
characteristics  of  MDS,  LMDS,  and  the 
microwave  fee  category.  Based  on  these 
distinctions,  the  respondents  advocate 
that  LMDS  be  reclassified  as  a 
microwave  service  for  regulatory  fee 
purposes.  From  the  comments  we  have 
received,  we  conciu  that  substantive 
distinctions  exist  between  MDS  and 
LMDS  and  that  they  should  not  be 
placed  in  the  same  fee  category. 
However,  we  are  impersuaded  that 
LMDS  should  be  moved  to  the 
microwave  service  category.  Recent 
technological  and  commercial 
applications  using  LMDS  service 
indicate  that  this  service  may  develop 
on  a  separate  track  fi-om  current 
microwave  services.  LMDS  offers 
significant  potential  in  offering  a  broad 
range  of  one-way  and  two-way  voice, 
video,  and  data  service  capability,  and 
substantially  more  capacity  than  other 
wireless  services.  We  conclude  that  the 
best  resolution  at  this  time  is  to  move 
LMDS  administratively  into  a  separate 
fee  category,  while  maintaining  its 
current  fee  structm^,  and  initiate  a 
specific  proceeding  that  addresses  the 
policies  and  fee  structure  governing 
LMDS  and  other  wireless  services.  All 
other  rules  and  regulations  governing 
LMDS  at  this  time  will  continue  to 
apply. 

10.  We  note  that  although  we  have 
separated  MDS  and  LMDS  into  separate 
fee  categories,  the  regulatory  fee 
amounts  for  both  services  this  fiscal 
year  will  be  $265  per  license.  This  is  a 
reduction  of  more  than  38  percent  from 
last  yeeir's  fee  and  is  a  significantly 
reduced  financial  obligation  for  LMDS 
licensees.  11 


•Comments  of  Martin  Group  on  behalf  of  its 
LMDS  clients,  page  2. 

*°Ibid.,  pages  2  and  3. 

"  The  regulatory  fee  amount  for  the  MDS/LMDS 
service  category  was  $450  per  license  held  in  FY 
2001,  and  $430  per  license  held  in  FY  2002. 


iv.  Adjustment  of  Fee  Waiver  Policies 

11.  In  our  NPRM,  we  addressed  the 
policies  applicable  to  granting  fee 
waivers  based  on  financial  haidship.'^ 
We  emphasized  that  under  existing 
policy,  although  evidence  of  bankruptcy 
or  receivership  is  generally  sufficient  to 
establish  financial  hardship,  case-by- 
case  review  of  fee  waiver  requests  is 
necessary  to  determine  whedier  a 
waiver  would  be  in  the  public  interest, 
even  in  bankruptcy  cases.  We  also 
sought  comment  on  whether  we  should 
set  a  cap  on  the  amount  of  fees  that  we 
will  generally  waive  in  circumstances 
involving  bankruptcy  and  otherwise. 
We  tentatively  proposed  a  cap  of  either 
$500,000  or  $1  million  on  the  amoimt 
of  fees  that  would  be  waived  for  a  single 
entity  and  its  affiliates. 

12.  Only  one  commenter,  the  Verizon 
telephone  companies  (Verizon),  '^ 
responded  to  this  proposal.  Verizon 
asserts  that  the  Commission  should  not 
grant  fee  waivers  based  on  bankruptcy. 
According  to  Verizon,  doing  so  unfairly 
shifts  the  cost  of  the  bankrupt's  failure 
to  the  Commission  and  to  the  bankrupt's 
competitors,  who  will  have  to  pay 
higher  fees  and  suffer  competitive 
disadvantage.  Verizon  maintains  that 
granting  waivers  to  bankrupts  may 
significantly  reduce  the  revenues  from 
fees.  In  this  regard,  Verizon  estimates 
that  the  current  upsurge  in  bankruptcies 
may  affect  companies  accounting  for  up 
to  20  percent  of  revenues  from  large 
telecommiuiications  firms  and  30 
percent  of  large  interexchange  carriers. 
Moreover,  Verizon  observes  that 
companies  in  bankruptcy  may 
nevertheless  have  sufficient  funds  to 
pay  regulatory  fees  and  that  especially 
companies  imdergoing  Chapter  1 1 
reorganization  should  be  expected  to 
pay  applicable  fees  on  a  going-forward 
basis.'*  In  Verizon's  view,  the  bankrupt 
entity's  liability  for  regulatory  fees 
should  be  left  to  bankruptcy  law,  which 
will  set  the  priority  of  the  fees  relative 
to  other  obligations  and  discount  the 
bankrupt's  liability  as  appropriate.'^ 
Verizon  agrees  with  our  proposal  to  cap 
all  other  fee  waivers  at  $500,000  to  $1 
milhon. 

13.  Although  we  share  Verizon's 
concern  over  the  impact  that 
bankruptcies  may  have  on  our  ability  to 
collect  fees,  we  find  that  Verizon's 
proposals  go  too  far.  We  continue  to 


'2  Notice  of  Proposed  Rulemaking.  68  FR  17577. 
April  10,  2003.  paragraphs  10-12. 

'^The  Verizon  telephone  companies  are  the  local 
exchange  carriers  affiliated  with  Verizon 
Communications.  Inc. 

'<See  11  U.S.C.  503,  507(a)(1)  (allowance  of 
debtor's  administrative  expenses). 

■»  See  11  U.S.C.  507,  726  (regarding  prioriUas). 
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believe  that  in  appropriate 
circumstances  the  public  is  served  by 
assisting  financially  distressed 
telecommu^cations  companies, 
especially  stnall  entities,  by  granting 
them  relief  Or  partial  relief  from  Section 
8  and  Sectic^n  9  fees,  and  thereby 
assisting  thim  in  remaining  effective 
competitors  in  the  telecommunications 
marketplace.  We  also  believe  that 
bankruptcy  generally  represents 
sufficient  evidence  of  financial  hardship 
to  warrant  granting  a  waiver.  Our 
concerns  in}this  regard  are  distinct  from 
those  taken  jinto  accoimt  by  a 
bankruptcy  jcourt  in  setting  the 
respective  drioriUes  of  various  types  of 
obligations  and  discounting  them  where 
appropriate]'^  Bankruptcy  law  does  not 
limit  our  ability  to  forego  collecting 
fees  '^  where  the  public  interest 
warrants,  and  we  therefore  act 
independently  of  the  bankruptcy  law  to 
this  extent.  On  the  other  hand,  we 
continue  to  believe  that  very  large 
waivers  woi  ild  excessively  impair  our 
ability  to  co  nply  with  our  statutory  fee 
collection  n  sponsibilities.  Even  imder 
existing  pol  cy,  we  might  decline  a 
request  for  ^ch  a  waiver  on  a  case-by- 
case  basis. 

14.  Additionally,  we  believe  that  a 
cap  on  waivers  would  be  a  useful  means 
of  implementing  our  policy  concerns.'* 
We  adopt  a  |:ap  of  $500,000  applicable 
both  to  bankrupt  and  other  regulates 
asserting  financial  hardship,  and  we 
will  amend  the  rules  accordingly.  We 
believe  that  granting  fee  waivers  of 
greater  than  this  amount  would  tend  to 
have  a  negal  ive  impact  on  our  ability  to 
meet  our  st^tory  responsibilities.  Fees 
owed  abovejthe  cap  would  be  subject  to 
the  provisirais  of  the  Bankruptcy  Act  in 
cases  of  banjcruptcy.  In  other  cases  of 
asserted  fin^cial  hardship,  we  may 
consider  wa  iver,  partial  waiver,  or 
deferral  of  f(  les  above  the  cap  on  a  case- 


I  no  es  I 


(HI 


'•  Verizon 
respect  to  fees  i 
leaving  the  ultimate 
to  bankruptcy  li 
believe  that  we 


regulatory  fees 
also  be  giving 
by  the  courts 
responsibili 
Act."  Verizon 
from  companiei 
approach.  We 
warrant  a 
larger  fees  and 
waivers  for  sm. 


''Seell  U 
priority  only  u 
of  ciaim). 

">  The  fee 
limit  the  circui^stances 
will  be  considefed 
waiver.  It  does 
processing  wai 


that  in  our  NPRM  we  stated  with 
excess  of  the  proposed  cap:  "By 
disposition  of  these  large  fees 
'.  iw,  rather  than  waiving  them,  we 
would  be  giving  due  regard  to  our 
congressionally  mandated  obligation  to  collect 

Moreover,  we  believe  that  we  would 
d  Lie  regard  to  our  practice,  approved 
o '  reconciling  our  regulatory 
ties  with  the  goals  of  the  Bankruptcy 
contends  that  we  should  treat  all  fees 
in  bankruptcy  consistent  with  this 
h  slieve,  however,  that  smaller  fees 
differ  mt  public  interest  balancing  than 
I  hat  we  should  continue  to  grant 
er  amounts. 


iaile 
SC, 


501.  502(a).  726  (claims  have 
[  on  creditor's  timely  filing  of  a  proof 

cap  we  adopt  is  intended  to 

in  which  financial  hardship 
as  a  basis  for  granting  a  fee 
lot  affect  the  procedures  for    • 
requests. 


by-case  basis.  As  noted  in  the  NPRM,  in 
computing  the  cap  we  will  aggregate  all 
subsidiaries  and  other  affiliated  entities 
of  a  particular  regidatee.  Additionally, 
in  computing  the  cap  we  will  aggregate 
the  total  Section  8  application  fees  and 
Section  9  regulatory  fees  for  a  given 
fiscal  year,  including  Section  9  fees  due 
in  a  fiscal  year  but  paid  prior  to  the  due 
date.  The  cap  will  apply  to  all  waiver 
requests  pending  as  of  the  effective  date 
of  the  new  rule.  Adoption  of  the  fee 
waiver  cap  does  not  limit  our  ability  to 
grant  or  deny  any  current  pending 
waiver  requests.  We  anticipate  that  we 
will  revisit  the  amount  of  the  cap  in 
subsequent  fee  rulemakings  as 
warranted  by  changing  conditions.  We 
may  also  give  further  consideration  to 
Verizon's  proposals  if  our  fiuther 
experience  suggests  that  this  would  be 
desirable. 

v.  Procedural  Changes  and  Futvue 
Streamlining  of  the  Regulatory  Fee 
Assessment  and  Collection  Process 

15.  In  our  NPRM,  we  sought  comment 
on  a  broad  range  of  options  for 
streamlining  and  otherwise  improving 
the  Commission's  fee  assessment  and 
collection  processes  and  procedures.'^ 
While  no  comments  were  received  with 
specific  regards  to  future  streamlining 
efforts,  the  Industrial 
Telecommimications  Association,  Inc. 
("ITA")  objects  to  the  Commission's 
proposal  to  discontinue  its  annual 
mailing  of  regulatory  fee  public  notices 
to  licensees.  ITA  states  that  small 
wireless  and  radio  services  providers, 
without  adequate  notification,  may 
unintentionally  miss  the  deadline  for 
payment  of  fees.  2°  In  his  reply 
conunent,  Kenneth  J.  Brown,  a  retired 
broadcast  engineer,  contends  that  the 
aimual  mailing  of  regulatory  fee  public 
notices  is  a  waste  of  federal  resources 
with  regard  to  large  radio  station  group 
owners.  2'  Mr.  Brown  asserts  that  his 
former  employer  was  able  to  obtain  the 
public  notice  and  payment  information 
from  the  Commission's  Internet  site 
each  year,  long  before  public  notice 
mailings  for  each  of  the  employer's 
holdings  arrived  in  the  mail.^^ 

16.  In  responding  to  ITA,  we  first  note 
that  the  Commission's  smallest 
regulatory  fees — generally  paid  by 
smaller  businesses  and  entities — are 
attached  to  Section  8  application  fees 
and  are  paid  upfront  by  entities  at  the 


^^  Assessment  and  Collection  of  Regulatory  Fees 
for  Fiscal  Year  2003.  Notice  of  Proposed 
Rulemaking.  68  FR  17577.  April  10,  2003, 
paragraph  16. 

^"Comments  of  the  Industrial 
Telecommunications  Association,  Inc.,  page  4. 

"  Reply  Comments  of  Kenneth  ).  Brown,  page  1. 

'^  Reply  Comments  of  Kenneth ).  Brown,  page  1. 


time  of  their  initial  application  or 

renewal  of  their  multi-year  license. 

Also,  because  governmental  and  public 

safety  entities  are  exempt  from 

regulatory  fees,  it  is  not  necessary  to 

give  notice  to  these  entities.  In  addition, 

each  year  the  Regulatory  Fee  Schedide 

is  established  in  a  R&O  promulgated  by 

the  Commission.  This  R&O,  along  with 

our  regulatory  fee  public  notices,  are 

published  in  the  Federal  Register  as  a 

means  of  providing  official  public 
notice.23 

17.  As  in  previous  years,  we  will  also 
continue  to  make  our  regulatory  fee 
public  notices  available  on  the  FCC's 
Web  site  {http://www.fcc.gov/fees).  In 
our  NPRM,  we  proposed  no  longer  to 
disseminate  public  notices  through 
surface  mail  because  of  the  wide 
availability  of  the  Internet.^*  We  believe 
that  today  use  of  the  Internet  among  the 
vast  majority  of  businesses  is  ubiquitous 
and  even  those  entities  without 
computers  or  Internet  access  on  their 
premises  can  still  obtain  the  public 
notices  via  Internet  access  at  their  local 
public  library.  The  Internet  serves  as  the 
most  convenient  source  for  licensees  to 
obtain  regulatory  fee  information. 

18.  We  also  note  that  our  initiative  to 
mail  regulatory  fee  assessment  postcards 
to  media  services  entities  is  imderway, 
and  that  if  this  pilot  program  is 
successful  we  will  consider  expanding 
this  method  to  other  services,  ^s  We 
iterate  that  ou'-  broader  interest  is  to 
move  towards  disseminating  actual 
regulatory  fee  bills  to  entities.  To  do  so, 
we  may  consider  various  methods  in  the 
future,  including  "e-billing"  through  the 
Internet. 

19.  For  the  reasons  stated  above,  the 
Commission  adopts  its  proposal  no 
longer  to  disseminate  regulatory  fee 
public  notices  to  the  majority  of  its 
regulatees.  An  exception  to  this  policy 
will  be  made  for  Interstate 
Telecommunication  Service  Providers 
("ITSPs"),  as  the  Commission  will 
continue  to  generate  and  mail  to  them 

a  customized  Regulatory  Fee  Worksheet 
attached  to  the  general  regulatory  fee 
public  notice. 


"  Moreover,  we  will  continue  to  mail  public' 
notices  and  other  relevant  materials  &ee  of  charge 
to  entities  upon  request. 

'♦  Assessment  and  Collection  of  Regulatory  Fees 
for  Fiscal  Year  2003,  Notice  of  Proposed 
Rulemaking.  68  FR  17577,  April  10.  2003. 
paragraph  13. 

2*  For  FY  2003,  assessment  postcards  will  be 
mailed  to  all  media  services  entities  (radio  and 
television  station  licensees)  with  the  exception  of 
broadcast  auxiliary  station  licensees.  Entities 
receiving  assessments  will  continue  to  pay  their 
regulatory  fees  via  the  Commission's  established 
procedures:  i.e.,  payments  must  still  be 
accompanied  by  FCC  Form  159  and  be  submitted 
via  the  Commission's  traditional  methods  for 
collection  of  regulatory  fees  each  year. 
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vi.  Commercial  Mobile  Radio  Service 
(CMRS)  Messaging 

20.  Arch  Wireless;  Allied  National 
Paging  Association;  American 
Association  of  Paging  Carriers; 
Metrocall  Holdings,  Inc.;  and  WebLink 
Wireless  I,  L.P.  ("Joint  Commenters"),  as 
joint  commenters,  urge  the  Commission 
to  reduce  the  regulatory  fee  amount  per 
subscriber,  contending  that  because  the 
messaging  industry  is  not  expanding, 
the  Commission  is  probably  expending 
fewer  resources  in  the  messaging 
industry  than  in  other  wireless 
services. 26  Joint  Commenters  note  that 
the  Commission  is  required  to  relate  its 
regulatory  fee  assessments  to  the  cost  of 
regulating  each  industry  segment. 
American  Mobile  Telecommimications 
Association,  Inc.  ("AMTA"  or 
"Association")  also  argues  that  a 
declining  CMRS  messaging  services 
base  should  result  in  a  decrease  in  the 
cost  of  regulation,  and  adds  that 
spectrum-limited  and  geographically 
localized  services  such  as  CMRS 
messaging  are  very  fee  sensitive  and 
therefore  not  able  to  pass  on  increases 
in  costs  very  easily. ^7  In  their  reply 
comments,  Blooston,  Mordkofsky, 
Dickens,  Duffy  &  Prendergast 
("BMDD&P")  concurs  that  over  the  past 
several  years,  the  Commission's  level  of 
regulatory  and  enforcement  activity  has  . 
probably  decreased,  and  as  a  result, 
there  should  be  a  corresponding 
decrease  in  regulatory  fees.^s  Finally, 
the  Industrial  Telecommimications 
Association,  Inc.  ("ITA")  asks  whether 
small  SMR  operators  are  still 
categorized  in  the  CMRS  Messaging 
Service  fee  category.^^ 

21.  First,  we  confirm  that  with  respect 
to  SMR  operators  under  the  10  MHz 
bandwidth,  the  Commission  continues 
to  classify  these  operators  as  part  of  the 
CMRS  Messaging  fee  category.  TiuTiing 
to  the  issue  pertaining  to  the  CMRS  fee, 
a  cogent  argument  has  been  presented 
that  there  has  been  a  significant  decline 
in  CMRS  Messaging  units — from  40.8 
million  in  FY  1997  to  19.7  million  in  FY 
2003 — a  decline  of  51.7  '^rcent. 
Commenters  have  persuasively  argued 
that  this  decline  in  subscribership  may 
not  be  just  a  temporary  phenomenon, 
but  a  more  long-lasting  one,  and  because 
the  messaging  industry  is  spectrum- 


limited,  geographically  localized,  and 
very  cost  sensitive,  it  is  very  difficult  for 
this  industry  to  pass  on  increases  in 
costs  to  its  subscribers.^"  In  these 
unique  circiunstances,  we  believe  it  is 
appropriate  to  provide  a  measure  of 
relief.  3' 

.  22.  For  the  reasons  stated  above,  we 
will  not  increase  the  regulatory  fee  of 
CMRS  messaging  services  to  $0.11,  but 
wall  maintain  it  at  its  FY  2002  level  of 
$.08  per  subscriber  unit. 

vii.  Broadcast  Television  Stations  With 
Single  Channel  Allotments 

23.  Sky  Television,  L.L.C.  ("WSKY- 
TV")  urges  the  Commission  to  create  an 
additional  regulatory  fee  service 
category  for  single-channel  National 
Television  System  Committee  (NTSC) 
full-service  broadcast  television  stations 
and  to  assess  a  fee  for  this  category  that 
is  50  percent  of  the  fee  assessed  against 
stations  that  have  paired  NTSC/DTV 
allotments.  WSKY-TV  states  that 
because  much  of  the  Commission's 
current  regulatory  activities  concerning 
the  broadcast  industry  benefits  only 
television  stations  with  paired  NTSC/ 
DTV  allotments,  the  costs  of  these 
activities  should  not  be  allocated  to 
single-channel  NTSC  stations. 

24.  For  background,  WSKY-TV  is  a 
relatively  new  broadcast  station,  having 
been  licensed  by  the  Commission  on 
December  26,  2001  to  operate  on  a 
single  NTSC  channel.  "This  license 
condition  is  congruent  with 
Commission  policy  in  that  initial  DTV 
licenses  were  limited  to  full  service 
broadcast  television  station  pemuttees 
and  licensees  as  of  April  3,  1997,32  ^nd 
that  new  NTSC  permittees  are  not  to  be 
awarded  a  second  chaimel  to  convert  to 
DTV,  but  may  convert  to  DTV  on  their 
single  6  MHz  chaimel.'^ 

25.  The  Commission's  broadcast 
television  regulatory  fees  are  already 
designed  to  only  captxire  the  costs  of 
analog  broadcast  activities.  Although 
DTV  licensees  are  subject  to  Section  8 


2*  Comments  provided  by  Arch  Wireless;  Allied 
National  Paging  Association;  American  Association 
of  Paging  Carriers;  Metrocall  Holdings.  Inc.;  and 
WebLink  Wireless  I.  L.P.,  pages  4-6. 

^'Comments  by  the  American  Mobile 
Telecommunications  Association.  Inc.,  pages  2  and 
5. 

^'Comments  by  Blooston,  Mordkofsky,  EKckens, 
Duffy  &  Prendergast,  page  4. 

^''Comments  by  the  Industrial 
Telecommunications  Association,  Inc.,  page  4. 


^Comments  from  American  Mobile 
Telecommunications  Association,  Inc.,  pages  2  and 
5;  comments  from  Arch  Wireless  Operating 
Company,  Inc..  Allied  National  Paging  Association, 
American  Association  of  Paging  Carriers,  Metnx:all 
Holdings,  Inc..  and  WebLink  Wireless  I,  LP. 
(collectively  known  as,  "Joint  Commenters"),  page 
6. 

"  The  Conunission  is  completing  design  work  on 
a  new  cost  accounting  system.  As  part  of  this 
process,  we  are  evaluating  methodologies  for 
capturing  data  relevant  to  the  regulatory  fee  setting 
process. 

^^  Advanced  Television  Systems  and  Their 
Impact  Upon  Existing  Television  Broadcast  Service, 
Fifth  Report  and  Order.  12  FCC  Red  12809. 12816 
(1997). 

"  Memorandum  Opinion  and  Order  on 
Reconsideration  of  the  Fifth  Report  and  Order,  13 
FCC  Red  6860.  6865  (1998). 


application  fees,  the  Commission  does 
not  yet  assess  Section  9  regulatory  fees 
to  recover  the  costs  of  the  agency's  DTV- 
related  activities.  Therefore,  there  is  no 
need  for  the  Commission  to  take  action 
on  this  matter,  because  the  analog-only 
regulatory  fee  category  that  WSKY-TV 
requests  is  already  in  effect. 

viii.  Amateiu  Radio  Vanity  Call  Signs 

26.  Several  amateur  radio  licensees 
commented  concerning  the 
Commission's  practice  of  assessing 
regulatory  fees  for  amatexu  vanity  call 
signs.  Some  commenters  assert  that  no 
regidatory  fees  should  be  assessed  for 
vanity  call  signs:  Other  commenters 
support  the  payment  of  a  regulatory  fee 
for  the  administrative  costs  incurred  by 
the  Commission  when  it  initially  issues 
a  vanity  call  sign,  but  question  why  a 
regulatory  fee  is  assessed  when 
renewing  the  amateur  vanity  call  sign. 
Of  these  conunenters,  some  assert  that 
the  fee  assessed  for  vanity  call  signs  at 
the  license  renewal  process  shoidd 
simply  be  eliminated;  others  propose 
that  the  fee  should  be  eliminated  and 
offset  by  a  higher  upfront  fee  assessed 
at  the  time  of  initial  application. 
Finally,  Keven  Hemsley  states  that  in 
instances  where  the  Commission  denies 
an  applicant's  request  for  a  vanity  call 
sign,  the  Commission  should  refund  the 
money  automatically  rather  than 
requiring  the  applicant  to  request  a 
refund.  3* 

27.  First,  we  address  the  issue  of 
requests  for  refunds  of  regulatory  fees. 
Our  rules  state  that  the  Commission  will 
not  process  refunds  of  regulatory  fees 
without  a  written  request  from  the 
applicant,  permittee,  licensee  or  agent 
in  question.35  We  uphold  the 
requirement  for  a  written  request  for  a 
refimd  of  regidatory  fees.  The  written 
request  serves  as  documentation  when 
cross-referencing  each  unique  file 
number  that  may  be  entiUed  to  a  refund. 
This  documentation  is  essential  for  ail 
applications,  and  particularly  so  for 
amateur  radio  vanity  call  sign 
applications,  because  filing  trends 
indicate  that  some  applicants  file 
several  vanity  call  sign  applications  per 
day,  for  several  days  on  end.  When  one 
particular  vanity  call  sign  is  granted  to 

a  filer,  all  of  that  filer's  other 
applications  are  thereby  dismissed. 
Certifying  which  fees  are  to  be  refunded 
for  which  dismissed  applications  would 
be  much  more  labor  intensive  without 
the  aid  of  any  refund  request 
documentation  from  prospective 
payees — thereby  increasing  the 


^'*  Comments  of  Kevin  Hemsley,  page  1. 
"  See  47  CFR  l.n60(d)  Refunds  of  regulatory 
fees. 
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Commission's  costs  in  this  service 
category  and  leading  to  higher 
regulatoryjfees  here,  as  well.  More 
important^,  the  many  processors  of  the 
myriad  api  ilications  and  filings 
submitted  to  the  Commission's  various 
Bureaus  ai  id  Offices  are  not  granted  the 
authority  ta  issue  refunds  without 
proper  doc  umentation.  We  cannot  relax 
this  filing  i  ■equirement  because 
maintainii  g  a  file  of  written  requests  for 
refunds  thi  it  are  paid  to  applicants  is  a 
sound  acc(  lunting  practice,  and  is 
necessary  o  ensure  the  integrity  of  the 
Commissic  n's  financial  management 
and  accounting  systems. 

28.  Next  we  address  comments 
conceminj  our  general  regidatory  fee 
assessmen  policy  with  regards  to 
amateur  ra  iio  vanity  call  signs. 
Pursuant  ti »  Section  9  of  the 
Telecomm  jnications  Act  of  1934,  as 
amended,  he  assessment  of  regulatory 
fees  is  not  applicable  to  amateur  radio 
operator  licenses.  ^^  This  exemption 
applies  oni  y  to  the  actual  license  to 
operate,  an  d  does  not  extend  to  the 
vanity  call  sign  component  of  Amateur 
Radio  Service.  Vanity  call  signs  are 
voluntarilj  requested  by  licensees,  and 
an  entity  tl  lat  operates  under  a  vanity 
call  sign  ei  joys  a  value-added  benefit 
not  afforded  to  all  licensees.  Therefore, 
it  is  reason  able  to  conclude  that  those 
entities  ho  ding  amateur  vanity  call 
signs  shou  d  be  assessed  regulatory  fees 
by  the  Commission  to  cover  its 
processing  and  enforcement  costs  for 
making  the  vanity  call  sign  service 
available. 

29.  Rath(  tr  than  assess  entities  a 
significant  up-front  vanity  call  sign  fee 
that  lasts  tie  life  of  the  call  sign,  the 
Commissic  n  chose  instead  to  assess  a 
nominal  fe  i  at  the  time  of  initial 
applicatioi  i  and  a  continuance  of  the 
nominal  fe  5  at  subsequent  ten-year 
vanity  call  sign  and  license  renewals. 
The  Commission  believes  that  this 
approach  a  Hows  greater  consumer 
access  to  vmity  call  signs.  A  high  one- 
time-only iee  would  be  cost  prohibitive  ' 
for  many  ei  itiUes  wishing  to  obtain  a 
vanity  call  sign.  This  approach  is  also 
consistent  ivith  the  fact  that  the 
Commission  incurs  costs  in  managing 
each  vanitt  call  sign  throughout  its 
existence,  not  merely  the  first  10  years 
of  its  initial  license  period.  This 
approach  ajlso  makes  the  cost  of  holding 
any  given  Vanity  call  sign  equitable 
among  all  holders  throughout  the 
existence  op  each  call  sign,  providing  by 
example  that  holding  a  vanity  call  sign 
for  30  year$  will  cost  three  times  the 


»See47U. 


>.C.  149(h). 


amount  to  hold  such  a  call  sign  for  10 
years.^^ 

30.  For  the  reeisons  detailed  above,  the 
Commission  upholds  its  fee  assessment 
policy  for  amateur  radio  vanity  call 
signs  and  the  payment  methodology 
employed  throughout  the  life-cycle  pf  a 
vanity  call  sign  authorization. 

B.  Procedures  for  Payment  of  Regulatory 
Fees 

i.  De  minimis  Fee  Payment  Liability 

31.  Regulatees  whose  total  regidatory 
fee  liability,  including  all  categories  of 
fees  for  which  payment  is  due  by  an 
entity,  amounts  to  less  than  $10  are 
exempt  firom  payment  of  regxdatory  fees 
in  FY  2003. 

ii.  Standard  Fee  Calculations  and 
Payment  Dates 

32.  As  in  prior  years,  the 
responsibility  for  payment  of  fees  by 
service  category  is  as  follows: 

(a)  Media  services — fees  must  be  paid 
for  any  license  or  permit  issued  on  or 
before  October  1,  2002.  However,  in 
instances  where  a  license  or  permit  is 
transferred  or  assigned  after  October  1, 
2002,  responsibility  for  payment  rests 
with  the  holder  of  the  license  or  permit 
at  the  time  payment  is  due. 

(b)  Wireline  (Common  Carrier)  and 
Cable  Services  (fees  are  not  based  on  a 
subscriber,  unit,  or  circuit  count) — fees 
must  be  paid  for  any  authorization 
issued  on  or  before  October  1,  2002. 
However,  where  a  license  or  permit  is 
transferred  or  assigned  after  October  1, 
2002,  responsibility  for  payment  rests 
with  the  holder  of  the  license  or  permit 
at  the  time  payment  is  due. 

(c)  Cable  Subscriber  Services  and 
Commercial  Mobile  Radio  Service 
(CMRS)  cellular,  mobile,  and  messaging 
services  (fees  based  upon  a  subscriber, 
unit  or  circuit  count) — the  number  of 
subscribers,  units  or  circuits  on 
December  31,  2002  will  be  used  as  the 
basis  frova  which  to  calculate  the  fee 
payment.  38  For  facilities-based  common 
carriers  with  active  international  bearer 
circuits,  the  fee  is  based  on  the  circuit 
count  as  of  December  31,  2002.  Also,  as 


^^  Assuming  a  consistent  time-value  of  money, 
and  barring  future  Congressionally  mandated 
changes  in  the  amount  of  regulatory  fees  to  be 
collected. 

^  Cable  system  operators  are  to  compute  their 
subscribers  as  follows:  Number  of  single  family 
dwellings  >  number  of  individual  households  in 
multiple  dwelling  unit  (apartments,  condominiums, 
mobile  home  parks,  etc.)  paying  the  basic  subscriber 
rate  +  bulk  rate  customers  +  courtesy  and  free 
service.  Note:  Bulk-Rate  Customers  =  Total  annual 
bulk-rate  charge  divided  by  basic  annual 
subscription  rate  for  individual  households.  Cable 
system  operators  may  base  their  count  on  "a  typical 
day  in  the  last  full  week"  of  December  2002,  rather 
than  on  a  cotmt  as  of  December  31 ,  2002. 


stated  previously,  in  instances  where  a 
license  or  permit  is  transferred  or 
assigned  after  October  1,  2002, 
responsibility  for  payment  rests  with  the 
holder  of  the  license  or  permit  at  the 
time  payment  is  due. 

33.  Tne  Commission  strongly 
recommends  that  entities  submitting 
more  than  twenty-five  (25)  Form  159- 
C's  use  the  electronic  fee  filler  program 
when  sending  in  their  regulatory  fee 
payment.  The  Commission  will,  for  the 
convenience  of  payers,  accept  fee 
payments  made  in  advance  of  the 
normal  formal  window  for  the  payment 
of  regulatory  fees. 

C.  Enforcement  ' 

34.  As  required  in  47  U.S.C.  159(c),  an 
additional  charge  shall  be  assessed  as  a 
penalty  for  late  payment  of  any 
regulatory  fee.  A  late  payment  penalty 
of  25  percent  of  the  amount  of  the 
required  regulatory  fee  will  be  assessed 
on  the  first  day  following  the  deadline 
date  for  filing  of  these  fees.  Failure  to 
pay  regulatory  fees  and/or  any  late 
penalty  will  subject  regulatees  to 
sanctions,  including  the  provisions  set 
forth  in  the  Debt  Collection 
Improvement  Act  of  1996  ("DCIA").  The 
Commission  also  assesses 
administrative  processing  charges  on 
delinquent  debts  to  recover  additional 
costs  inciured  in  processing  and 
handling  the  related  debt  piusuant  to 
the  DCIA  and  §  1.1940(d)  of  the 
Commission's  Rules.  These 
administrative  processing  charges  will 
be  assessed  on  any  delinquent 
regulatory  fee,  in  addition  to  the  25 
percent  late  charge  penalty.  Partial 
underpayments  of  regulatory  fees  are 
treated  in  the  following  manner.  The 
licensee  will  be  given  credit  for  the 
amoimt  paid,  but  if  it  is  later 
determined  that  the  fee  paid  is  incorrect 
or  was  submitted  after  the  deadline 
date,  the  25  percent  late  charge  penalty 
will  be  assessed  on  the  portion  that  is 
submitted  after  the  filing  window. 
Failure  to  pay  regulatory  fees  can  result 
in  the  initiation  of  a  proceeding  to 
revoke  any  and  all  authorizations  held 
by  the  delinquent  payer.  ^^ 

m.  Procediu-al  Matters 

35.  Authority  for  this  proceeding  is 
contained  in  sections  4(i)  and  (j),  8,  9, 
and  303(r)  of  the  Communications  Act 
of  1934,  as  amended.*"  It  is  ordered  that 
the  rule  changes  specified  herein  be 
adopted.  It  is  fiulher  ordered  that  the 
rule  changes  made  herein  will  become 
effective  September  11,  2003,  which  is 
no  less  than  30  days  after  publication  in 


the  Federal  Register.  A  Final  Regulatory 
Flexibility  Analysis  (FRFA)  has  been 
performed  and  is  found  in  Attachment 
A,  and  it  is  ordered  that  the 
Commission's  Consumer  And 
Govenunental  Affairs  Bureau,  Reference 
Information  Center,  send  this  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  Finally, 
it  is  ordered  that  this  proceeding  is 
terminated. 

36.  Further  information  about  this 
proceeding  may  be  obtained  by 
contacting  the  Fees  Hotiine  at  (888) 
225-5322. 

Federal  Communications  Commission. 

Willaim  F.  Caton, 

Deputy  Secretary.  ■•- 

Attachment  A. — Final  Regulatory  Flexibility 
Analysis 

1.  As  required  by  the  Regulatory  Flexibility 
Act  (RFA),**  the  Commission  prepared  an 
Initial  Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic  impact 
on  small  entities  by  the  policies  and  rules 
and  incorporated  it  into  the  Notice  of 
Proposed  Rulemaking,  In  the  Matter  of 
Assessment  and  Collection  of  Regulatory 
Fees  for  Fiscal  Year  2003.*^  Written  public 
comments  were  sought  on  the  FY  2003  fees 
proposal,  including  comments  on  the  IRFA. 
This  present  Final  Regulatory  Flexibility 
Analysis  (FRFA)  conforms  to  the  RFA.*' 

I.  Need  for,  and  Obiectives  of,  the  Proposed 
Rules 

2.  This  rulemaking  proceeding  is  initiated 
to  amend  the  Schedule  of  Regulatory  Fees  in 
the  amount  of  $269,000,000,  the  amount  that 
C]ongress  has  required  the  Commission  to 
recover.  The  Commission  seeks  to  collect  the 
necessary  amount  through  its  revised 
Schedule  of  Regulatory  Fees  in  the  most 
efficient  manner  possible  and  without  undue 
public  burden. 

n.  Summary  of  Significant  Issues  Raised  by 
Public  Comments  in  Response  to  the  IRFA 

3.  None. 

in.  Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  the  Proposed 
Rules  Will  Apply 

4.  The  RFA  directs  agencies  to  provide  a 
description  of  and,  where  feasible,  an 
estimate  of  the  number  of  small  entities  that 
may  be  affected  by  the  proposed  rules,  if 
adopted.**  The  RFA  defines  the  term  "small 
entity"  as  having  the  same  meaning  as  the 
terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."**  In  addition,  the  term  "small 


'»See47CFRl.ll64. 

«  See  47  U.S.C.  154(i)-{j},  159,  and  303(r). 


*'  5  U.S.C.  603.  The  RFA.  5  U.S.C.  601-612  has 
been  amended  by  the  Contract  With  America 
Advancement  Act  of  1996.  Public  Law  No.  104-121, 
110  Stat.  847  (1996)  (CWAAA).  Title  U  of  the 
CWAAA  is  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (SBREFA), 

"68  FR  17577,  April  10,  2003. 

"43  See  5  U.S.C.  604. 

«*  5  U.S.C.  603(b)(3). 

*5  5U.S.C.  601(6). 


business"  has  the  same  meaning  as  the  term 
"small  business  concern"  under  the  Small 
Business  Act.*^  A  small  business  concern  is 
one  which:  (1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field  of 
operation;  and  (3)  satisfies  any  additional 
criteria  established  by  the  Small  Business 
Administration  (SBA).*'  Nationwide,  there 
are  approximately  22.4  million  small 
businesses.*''  In  addition,  a  small 
organization  is  generally  "any  not-for-profit 
enterprise  which  is  independently  owned 
and  operated  and  is  not  dominant  in  its 
field."  *8  Nationwide,  as  of  1992,  there  were 
approximately  275,801  small  organizations.*" 
The  term  "small  governmental  jurisdiction" 
is  defined  as  "governments  of  cities,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  population  of  less 
than  fifty  thousand."  *'  As  of  1997,  there 
were  about  87,453  governmental  jurisdictions 
in  the  United  States. '^  This  number  includes 
39,044  county  governments,  mimicipalities, 
and  townships,  of  which  37,546 
(approximately  96.2%)  have  populations  of  - 
fewer  than  50,000,  and  of  which  1,498  have 
populations  of  50,000  or  more.  Thus  we 
estimate  the  number  of  small  governmental 
jurisdictions  ovetall  to  be  84,098  or  fewer. 

Cable  Services  or  Systems 

5.  Cable  and  Other  Program  Distribution. 
The  SBA  has  developed  a  small  business  size 
standard  for  cable  and  other  program 
distribution  services,  which  includes  all  such 
companies  generating  $12.5  million  or  less  in 
revenue  ennually.*^  This  category  includes, 
among  others,  cable  operators,  direct 
broadcast  satellite  ("DBS")  services,  home 
satellite  dish  ("HSD")  services,  multipoint 
distribution  services  ("MDS"),  multichaimel 
multipoint  distribution  service  ("MMDS"), 
Instructional  Television  Fixed  Service 
("ITFS"),  local  multipomt  distribution 
service  ("LMDS"),  satellite  master  antenna 
television  ("SMATV")  systems,  and  open 
video  systems  ("OVS").  According  to  the 
Census  Bureau  data,  there  are  1,311  total 
cable  and  other  pay  television  service  firms 
that  operate  throughout  the  year  of  which 
1,180  have  less  than  $10  million  in 


*^5  U.S.C.  601(3)  (incorporating  by  reference  the 
deRnition  of  "small  business  concern"  in  15  U.S.C. 
632).  Pursuant  to  the  RFA,  the  statutory  definition 
of  a  small  business  applies  "unless  an  agency,  after 
consultation  with  the  Office  of  Advocacy  of  the 
Small  Business  Administration  and  after 
opportunity  for  public  comment,  establishes  one  or 
more  definitions  of  such  term  which  are 
appropriate  to  the  activities  of  the  agency  and 
publishes  such  definition(s)  in  the  Fetleral 
Register."  5  U.S.C.  601(3). 

♦'Small  Business  Act,  15  U.S.C.  632  (1996). 

*■  See  SBA.  Programs  and  Services,  SBA 
pamphlet  no.  CO-0028,  at  page  40  (July  2002). 

♦»5  U.S.C.  601(4). 

'"U.S.  Bureau  of  the  Census,  1992  Economic 
Census,  Table  6  (special  tabulation  of  data  under 
contract  to  Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration). 

"  5  U.S.C.  601(5). 

"  U.S.  Census  Bureau,  Statistical  Abstract  of  the 
United  States:  2000,  Section  9,  pages  299-300. 
Tables  490  and  492. 

"  13  CFR  121.201.  NAICS  code  517510  (formerly 
513220).  This  NAICS  code  applies  to  all  services 
listed  in  this  paragraph. 


revenue.**  We  address  below  each  service 
individually  to  provide  a  more  precise 
estimate  of  small  entities. 

6.  Cable  Operators.  The  Commission  has 
developed,  with  SBA's  approval,  our  own 
definition  of  a  small  cable  system  operator 
for  the  purposes  of  rate  regulation.  Under  the 
Commission's  titles,  a  "small  cable 
company"  is  one  serving  fewer  than  400,000 
subscribers  nationwide.**  We  last  estimated 
that  there  were  1,439  cable  operators  that 
qualified  as  small  cable  companies.**  Since 
then,  some  of  those  companies  may  have 
grown  to  serve  over  400,000  subscribers,  and 
others  may  have  been  involved  in 
transactions  that  caused  them  to  be  combined 
with  other  cable  operators.  Consequently,  we 
estimate  that  there  are  fewer  than  1,439  smair 
enUty  cable  system  operators  that  may  be 
affected  by  our  action. 

7.  The  Communications  Act,  as  amended, 
also  contains  a  size  standard  for  a  small  cable 
system  operator,  which  is  "a  cable  operator 
that,  directly  or  through  an  affiliate,  serves  in 
the  aggregate  fewer  than  1%  of  all  subscribers 
in  the  United  States  and  is  not  affiliated  with 
any  entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 
$250,000,000."  *'  The  Commission  has 
determined  that  there  are  67,500,000 
subscribers  in  the  United  States.  Therefore, 
an  operator  serving  fewer  than  675.000 
subscribers  shall  be  deemed  a  small  operator 
if  its  annual  revenues,  when  combined  with 
the  total  annual  revenues  of  all  of  its 
affiliates:  do  not  exceed  $250  million  in  the 
aggregate.*"  Based  on  available  data,  we  find 
that  the  nimiber  of  cable  operators  serving 
675,000  subscribers  or  less  totals 
approximately  1,450.*^  Although  it  seems 
certain  that  some  of  these  cable  system 
operators  are  affiliated  with  entities  whose 
gross  annual  revenues  exceed  $250,000,000, 
we  are  imable  at  this  time  to  estimate  with 
greater  precision  the  number  of  cable  system 
operators  that  would  qualify  as  small  cable 
operators  under  the  definition  in  the 
Communications  Act. 

8.  Direct  Broadcast  Satellite  ("DBS") 
Service.  Because  DBS  provides  subscription 
services,  DBS  falls  within  the  SBA- 
recognized  definition  of  cable  and  other 


**  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
1997  Economic  Census,  Subject  Series — 
Establishment  and  Firm  Size,  Information  Sector 
51.  Table  4  at  50  (2000).  The  amount  of  $10  million 
was  used  to  estimate  the  number  of  small  business 
firms  becatise  the  relevant  Census  categories 
stopped  at  S9.999.999  and  began  at  SlO.000.000.  No 
category  for  $12.5  million  existed.  Thus,  the 
number  is  as  accurate  as  it  is  possible  to  calculate 
with  the  available  information. 

**47  CFR  76.901(e).  The  Commission  developed 
this  definition  based  on  its  determinations  that  a 
small  cable  system  operator  is  one  with  annual 
revenues  of  $100  million  or  less.  Sixth  Report  and 
Order  and  Eleventh  Order  on  Reconsideration,  10 
FCC  Red.  7393(1995). 

'^Paul  Kagan  Associates,  Inc.,  Cable  TV  Investor, 
Feb.  29,  1996  (based  on  figures  for  Dec.  30,  1995). 

»'47  U.S.C.  543(m)(2). 

*<>47  CFR  76.1403(b). 

''Paul  Kagan  Associates,  Inc.,  Cable  TV  Investor, 
Feb.  29, 1996  (based  on  figures  for  Dec.  30. 199S). 
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2  FCC  Red  4358,  4385  (1996) 
Report"). 


million  or  less  in  annual  receipts.**  Industry 
sources  estimate  that  approximately  5,200 
SMATV  operators  were  providing  service  as 
of  December  1995.6**  other  estimates  indicate 
that  SMATV  operators  serve  approximately 
1.5  million  residential  subscribers  as  of  luly 
2001.^°  The  best  available  estimates  indicate 
that  the  largest  SMATV  operators  serve 
between  15.000  and  55,000  subscribers  each. 
Most  SMATV  operators  serve  approximately 
3,000—4,000  customers.  Because  these 
operators  are  not  rate  regulated,  they  are  not 
required  to  file  financial  data  with  the 
Commission.  Furthermore,  we  are  not  aware 
of  any  privately  published  financial 
information  regarding  these  operators.  Based 
on  the  estimated  number  of  operators  and  the 
estimated  number  of  units  served  by  the 
largest  ten  SMATVs,  we  believe  that  a 
substantial  number  of  SMATV  operators 
qualify  as  small  entities. 

11.  Open  Video  Systems  ("OVS").  Because 
OVS  o{)erators  provide  subscription 
services,'!  OVS  falls  within  the  SBA- 
recognized  definition  of  cable  and  other 
program  distribution  services.'^  This 
definition  provides  that  a  small  entity  is  one 
with  $  12.5  million  or  less  in  annual 
receipts.^'  The  Commission  has  certified  25 
OVS  operators  with  some  now  providing 
service.  Affiliates  of  Residential 
Commimications  Network,  Inc.  ("RCN") 
received  approval  to  operate  OVS  systems  in 
New  York  City.  Boston,  Washington,  D.C. 
and  other  areas.  RCN  has  sufficient  revenues 
to  assure  us  that  they  do  not  qualify  as  small 
business  entities.  Little  finaneial  information 
is  available  for  the  other  entities  authorized 
to  provide  OVS  that  are  not  yet  operational. 
Given  that  other  entities  have  been 
authorized  to  provide  OVS  service  but  have 
not  yet  begun  to  generate  revenues,  we 
conclude  that  at  least  some  of  the  OVS 
operators  qualify  as  small  entities. 

12.  Electronics  Equipment  Manufacturers. 
Rules  adopted  in  this  proceeding  could  apply 
to  manufacturers  of  DTV  receiving 
equipment  and  other  types  of  consumer 
electronics  equipment.  The  SBA  has 
developed  definitions  of  small  entity  for 
manufacturers  of  audio  and  video 
equipment  ''*  as  well  as  radio  and  television 
broadcasting  and  wireless  communications 
equipment.'*  These  categories  both  include 
all  such  companies  employing  750  or  fewer 
employees.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  manufacturers  of  electronic 
equipment  used  by  consumers,  as  compared 
to  industrial  use  by  television  licensees  and 
related  businesses.  Therefore,  we  will  utilize 
the  SBA  definitions  applicable  to 


*»  13  CFR  121.201,  NAICS  code  517510  (formerly 
513220). 

»»  See  Third  Annual  Report.  12  FCC  Red  at  4403- 
4. 

'o  See  Annual  Assessment  of  the  Status  of 
Competition  in  Markets  for  the  Delivery  of  Video 
Programming.  17  FCC  Red  1244,  1281  (2001) 
("Eighth  Annual  Report"). 

'•  See  47  U.S.C.  573. 

"  18  CFR  121.201,  NAICS  code  517510  (formerly 
513220). 

''Id. 

'*  13  CFR  121.201,  NAICS  code  334310. 

"13  CFR  121.201,  NAICS  code  334220. 


manufacturers  of  audio  and  visual  equipment 
and  radio  and  television  broadcasting  and 
wireless  communications  equipment,  since 
these  are  the  two  closest  NAICS  Codes 
applicable  to  the  consumer  electronics 
equipment  manufacturing  industry. 
However,  these  NAICS  categories  are  broad 
and  specific  figures  are  not  available  as  to 
how  many  of  these  establishments 
manufacture  consumer  equipment. 
According  to  the  SBA's  regulations,  an  audio 
and  visual  equipment  manufacturer  must 
have  750  or  fewer  employees  in  order  to 
qualify  as  a  small  business  concern. '6  Census 
Bureau  data  indicates  that  there  are  554  U.S. 
establishments  that  manufacture  audio  and 
visual  equipment,  and  that  542  of  these 
establishments  have  fewer  than  500 
employees  and  would  be  classified  as  small 
entities.''  The  remaining  12  establishments 
have  500  or  more  employees;  however,  we 
are  unable  to  determine  how  many  of  those 
have  fewer  than  750  employees  and 
therefore,  also  qualify  as  small  entities  under 
the  SBA  definition.  Under  the  SBA's 
regulations,  a  radio  and  television 
broadcasting  and  wireless  communications 
equipment  manufacturer  must  also  have  750 
or  fewer  employees  in  order  to  qualify  as  a 
small  business  concern.'*  Census  Bureau 
data  indicates  that  there  1,215  U.S. 
establishments  that  manufacture  radio  and 
television  broadcasting  and  wireless 
communications  equipment,  and  that  1,150 
of  these  establishments  have  fewer  than  500 
employees  and  would  be  classified  as  small 
entities. '9  The  remaining  65  establishments 
have  500  or  more  employees;  however,  we 
are  unable  to  determine  how  many  of  those 
have  fewer  than  750  employees  and 
therefore,  also  qualify  as  small  entities  under 
the  SBA  definition.  We  therefore  conclude 
that  there  are  no  more  than  542  small 
manufacturers  of  audio  and  visual  electronics 
equipment  emd  no  more  than  1,150  small 
manufacturers  of  radio  and  television 
broadcasting  and  wireless  communications 
equipment  for  consumer/household  use. 

Wireline  Competition  Services  and  Related 
Entities 

13.  In  this  section,  we  further  describe  and 
estimate  the  number  of  small  entity  licensees 


'6  13  CFR  121.201,  NAICS  code  334310. 

"  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
1997  Economle  Census,  Industry  Series — 
Manufacturing,  Audio  and  Video  Equipment 
Manufacturing,  Table  4  at  9  (1999).  The  amount  of 
500  employees  was  used  to  estimate  the  number  of 
small  business  firms  because  the  relevant  Census 
categories  stopped  at  499  employees  and  began  at 
500  employees.  No  category  for  750  employees 
existed.  Thus,  the  number  is  as  accxirate  as  it  is 
possible  to  calculate  with  the  available  information. 

'»13  CFR  121.201,  NAICS  code  334220. 

'°  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  Commerce, 
1997  Economic  Census,  Industry  Series — 
Manufacturing,  Radio  and  Television  Broadcasting 
and  Wireless  Communications  Equipment 
Manufacturing,  Table  4  at  9  (1999).  The  amount  of 
500  employees  was  used  to  estimate  the  number  of 
small  business  firms  l>ecause  the  relevant  Census 
categories  stopped  at  499  employees  and  began  at 
500  employees.  No  category  for  750  employees 
existed.  Thus,  the  number  is  as  accurate  as  it  is 
possible  to  calculate  with  the  available  information. 


and  regulatees  that  may  be  affected  by  rules 
adopted  herein.  The  most  reliable  source  of 
information  regarding  the  total  number  of 
certain  common  carriers  and  related 
providers  nationwide,  as  well  as  the  nimiber 
of  commercial  wireless  entities,  appears  to  be 
the  data  that  the  Commission  publishes  in  its 
Trends  in  Telephone  Service  report. *"  The 
SBA  has  developed  small  business  size 
standards  for  wireline  and  wireless  small 
businesses  with  three  commercial  census 
categories  of  Wired  Telecommunications 
Carriers,*'  Paging,*^  and  Cellular  and  Other 
Wireless  Telecommunications.*'  Under  these 
categories,  a  business  is  small  if  it  has  1,500 
or  fewer  employees.  Below,  using  the  above 
size  standards  and  others,  we  discuss  the 
total  estimate  numbers  of  small  businesses 
that  might  be  affected  by  our  actions. 

14.  We  have  included  small  incuihbent 
local  exchange  carriers  (LECs)  in  this  present 
RFA  analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that,  inter 
alia,  meets  the  pertinent  small  business  size 
standard  (e.g.,  a  telephone  communications 
business  having  1,500  or  fewer  employees), 
and  "is  not  dominant  in  its  field  of 
operation."  *<  The  SBA's  Office  of  Advocacy 
contends  that,  for  RFA  purposes,  small 
incumbent  LECs  are  not  dominant  in  their 
field  of  operation  because  any  such 
dominance  is  not  "national"  in  scope.*'  We 
have  therefore  included  small  incumbent 
LECs  in  this  present  RFA  analysis,  although 
we  emphasize  that  this  RFA  action  has  no 
effect  on  the  Commission's  analyses  and 
determinations  in  other,  non-RFA  contexts. 

15.  Wired  Telecommunications  Carriers. 
The  SBA  has  developed  a  small  business  size 
standfu'd  for  Wired  Telecommunications 
Carriers,  which  consists  of  all  such 
companies  having  1,500  or  fewer 
employees.**  According  ta  Census  Bureau 
data  for  1997,  there  were  2,225  firms  in  this 
category,  total,  that  operated  for  the  entire 
year.*'  Of  this  total,  2,201  firms  had 
employment  of  999  or  fewer  employees,  and 
an  additional  24  firms  had  employment  of 


•"  FCC,  Wireline  Competition  Bureau,  Industry 
Analysis  and  Technology  Division,  Trends  in 
Telephone  Service,  Table  5.3  (May  2002) 
(hereinafter  Telephone  Trends  Report). 

»» 13  CFR  121.201,  North  American  Industry 
Classihcation  System  (NAICS)  code  513310 
(changed  to  517110  in  October  of  2002). 

•»  13  CFR  121.201.  NAICS  code  513321  (changed 
to  517211  in  October  of  2002). 

"  13  CFR  121  201,  NAICS  code  513322  (changed 
to  517212  in  October  of  2002). 

"5U.S.C.  601(3). 

"5  See  Letter  from  Jere  W.  Glover,  Chief  Counsel 
for  Advocacy,  SBA,  to  Chairman  William  E. 
Kennard.  FCC  (May  27, 1999).  The  Small  Business 
Act  contains  a  definition  of  "small  business 
concern."  which  the  RFA  incorporates  into  its  own 
definition  of  "small  business."  See  5  U.S.C.  632(a) 
(Small  Business  Act);  5  U.S.C.  601(3)  (RFA).  SBA 
regulations  interpret  "small  business  concern"  to 
include  the  concept  of  dominance  on  a  national 
basis.  13  CFR  121.102(b). 

*'»13  CFR  121.201,  NAICS  code  513310  (changed 
to  517110  in  October  2002). 

"'  U.S.  Census  Bureau,  1997  Economic  Census, 
Subject  Series:  Information,  "Establishment  and 
Firm  Size  (Including  Legal  Form  of  Organization)," 
Table  5,  NAICS  code  513310  (issued  October  2000). 


1,000  employees  or  mofe.**  Thus,  under  this 
size  standard,  the  majority  of  firms  can  be 
considered  small. 

16.  Incumbent  Local  Exchange  Carriers 
(ILECsf  Neither  the  Commission  nor  the  SBA 
has  developed  a  size  standard  for  small 
businesses  specifically  applicable  to 
incumbent  local  exchange  services.  The 
closest  applicable  size  standard  under  the 
SBA  rules  is  for  Wired  Telecommunications 
Carriers.  Under  that  size  standard,  such  a 
business  is  small  if  it  has  1,500  or  fewer 
employees.*'  According  to  Commission  data, 
1,329  carriers  reported  that  they  were 
engaged  in  the  provision  of  local  exchange 
services.*"  Of  these  1,329  carriers,  an 
estimated  1,024  have  1,500  or  fewer 
employees  and  305  have  more  than  1,500 
employees.^'  Consequently,  the  Commission 
estimates  that  most  providers  of  local 
exchange  service  are  small  businesses  that 
may  be  affected  by  the  rules  and  policies 
adopted  herein. 

17.  Competitive  Local  Exchange  Carriers 
(CLECs).  Neither  the  (Commission  nor  the 
SBA  has  developed  a  size  standard  for  small 
businesses  specifically  applicable  to 
providers  of  competitive  local  exchange 
services  or  to  competitive  access  providers  or 
to  "Other  Local  Exchange  Carriers,"  all  of 
which  are  discrete  categories  under  wUch 
Telecommunications  Relay  Service  (TRS) 
data  are  collected.  The  closest  applicable  size 
standard  under  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under  that 
size  standard,  such  a  business  is  small  if  it 
has  1,500  or  fewer  employees.^^  According  to 
Commission  data,*'  532  companies  reported 
that  they  were  engaged  in  the  provision  of 
either  competitive  access  provider  services  or 
competitive  local  exchange  carrier  services. 
Of  these  532  companies,  an  estimated  411 
have  1,500  or  fewer  employees  and  121  have 
more  than  1,500  employees.**  In  addition,  55 
carriers  reported  that  they  were  "Other  Local 
Exchange  Carriers."  Of  the  55  "Other  Local 
Exchange  (Carriers,"  an  estimated  53  have 
1,500  or  fewer  employees  and  two  have  more 
than  1,500  employees.**  Consequently,  the 
Commission  estimates  that  most  providers  of 
competitive  local  exchange  service, 
competitive  access  providers,  and  "Other 
Local  Exchange  Carriers"  are  small  entities 
that  may  be  affected  by  the  rules  and  policies 
adopted  herein. 

18.  Local  Resellers.  The  SBA  has 
developed  a  size  standard  for  small 
businesses  within  the  category  of 
Telecommunications  Resellers.  Under  that 
SBA  size  standard,  such  a  business  is  small 
if  it  has  1 ,500  or  fewer  employees.^ 


*■  Id.  The  census  data  do  nor  provide  a  more 
precise  estimate  of  the  number  of  firms  that  have 
employment  of  1,500  or  fewer  employees;  the 
largest  category  provided  is  "Firms  with  1.000 
employees  or  more." 

"8  13  CFR  121.201,  NAICS  code  513310  (changed 
to  517110  in  October  of  2002). 
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(changed  to  517310  in  October  of  2002). 


According  to  Commission  data,  134 
companies  reported  that  they  were  engaged 
in  the  provision  of  local  resale  services."  Of 
these  134  companies,  an  estimated  131  they 
have  1,500  or  fewer  employees  and  three, 
alone  or  in  combination  with  affiliates,  have 
more  than  1,500  employees.**  Consequently, 
the  Commission  estimates  that  there  are  131 
or  fewer  local  resellers  that  are  small  entities 
that  may  be  affected  by  the  rules  and  policies 
proposed  herein. 

19.  Toll  Resellers.  The  SBA  has  developed 
a  size  standard  for  small  businesses  within 
the  category  of  Telecommunications 
Resellers.  Under  that  SBA  size  standard,  such 
a  business  is  small  if  it  has  1,500  or  fewer 
employees.**  According  to  Commission  data, 
57£  companies  reported  that  they  were 
engaged  in  the  provision  of  toll  resale 
services. ' "°  Of  these  5  76  companies ,  an 
estimated  538  have  1,500  or  fewer  employees 
and  38,  alone  or  in  combination  writh 
affiliates,  have  more  than  1 .500 
employees.""  Consequently,  the 
Commission  estimates  that  there  are  538  or 
fewer  toll  resellers  that  are  small  entities  that 
may  be  affected  by  the  rules  and  policies 
proposed  herein. 

20.  Interexchange  Carriers  (IXCsf  Neither 
the  Corathission  nor  the  SBA  has  developed 
a  size  standard  for  small  businesses 
specifically  applicable  to  interexchange 
services.  The  closest  applicable  size  standard 
under  the  SBA  rules  is  for  Wired 
Telecommunications  Carriers.  Under  that 
size  standard,  such  a  business  is  small  if  it 
has  1,500  or  fewer  employees. '"^  According 
to  Commission  data.  229  companies  re{>orted 
that  their  primary  telecommunications 
service  activity  was  the  provision  of 
interexchange  services. 'O'  of  these  229 
companies,  an  estimated  181  have  1,500  or 
fewer  employees  and  48  have  more  than 
1,500  employees."**  Consequently,  the 
Commission  estimates  that  the  majority  of 
interexchange  carriers  are  small  entities  that 
may  be  affected  by  the  rules  and  policies 
adopted  herein. 

21.  Payphone  Service  Providers  (PSPsf 
Neither  the  Commission  nor  the  SBA  has 
developed  a  size  standard  for  small 
businesses  specifically  applicable  to 
payphone  service  providers.  The  closest 
applicable  size  standard  under  the  SBA  rules 
is  for  Wired  Telecommunications  Carriers. 
Under  that  size  standard,  such  a  business  is 
small  if  it  has  1,500  or  fewer  employees.'"* 
According  to  Commission  data,  936 
companies  reported  that  they  were  engaged 
in  the  provision  of  payphone  services."*  Of 
these  936  payphone  service  providers,  an 
estimated  933  have  1,500  or  fewer  employees 


"Telephone  Trends  Report  at  Table  5.3. 

wid. 

99 13  CFR  121.201.  NAICS  code  513330  (changed 
to  517310  in  October  of  2002). 
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>°'  101  Id. 
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Carriers."  This  category  includes  toll  carriers 
that  do  not  fall  within  the  categories  of 
interexchange  carriers,  operator  service 
providers,  prepaid  calling  card  providers, 
satellite  semce  carriers,  or  toll  resellers.  The 
closest  applicable  size  standard  under  the 
SBA  niles  is  for  Wired  Telecommunications 
Carriers.  Under  that  size  standard,  such  a 
business  is  small  if  it  has  1,500  or  fewer 
employees."^  According  to  Commission 
data,  42  companies  reported  that  their 
primary  telecommunications  service  activity 
was  the  provision  of  "Other  Toll 
Services."  "■  Of  these  42  companies,  an 
estimated  37  have  1 ,500  or  fewer  employees 
and  5  have  more  than  1,500  employees."* 
Consequently,  the  Commission  estimates  that 
most  "Other  Toll  Carriers"  are  small  entities 
that  may  be  aHiected  by  the  rules  and  policies 
adopted  herein. 

International  Services 

26.  The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  international  services. 
Therefore,  the  applicable  definition  of  small 
entity  is  generally  the  definition  under  the 
SBA  rules  applicable  to  Communications 
Services.  Not  Elsewhere  Classified  (NEC).'zo 
This  definition  provides  that  a  small  entity 

is  expressed  as  one  with  $11.0  million  or  less 
in  annual  receipts.'^'  According  to  the 
Census  Bureau,  there  were  a  total  of  848 
communications  services  providers,  NEC,  in 
operation  in  1992.  and  a  total  of  775  had 
annual  receipts  of  less  than  SlO.O  million. '^^ 
The  Census  report  does  not  provide  more 
precise  data. 

27.  International  Broadcast  Stations. 
Commission  records  show  that  there  are 
approximately  19  international  high 
frequency  broadcast  station  authorizations. 
We  do  not  request  nor  collect  annual  revenue 
information,  and  are  unable  to  estimate  the 
number  of  international  high  frequency 
broadcast  stations  that  would  constitute  a 
small  business  under  the  SBA  definition. 
However,  the  Commission  estimates  that 
only  six  international  high  frequency 
broadcast  stations  are  subject  to  regulatory 
fee  payments. 

28.  International  Public  Fixed  Radio 
(Public  and  Control  Stations).  There  is  one 
licensee  in  this  service  subject  to  payment  of 
regulatory  fees,  and  the  licensee  does  not 
constitute  a  small  business  under  the  SBA 
definition. 

29.  Fixed  Satellite  Transmit/Receive  Earth 
Stations.  There  are  approximately  3.149  earth 
station  authorizations,  a  portion  of  which  are 
Fixed  Satellite  Transmit/Receive  Earth 
Stations.  We  do  not  request  nor  collect 


"'13  CFR  121.201,  NAICS  code  513310  (changed 
to  51 71 10  in  October  of  2002). 

"•Telephone  Trends  Report  at  Table  5.3. 

"»Id. 

'■'"An  exception  is  the  Direct  Broadcast  Satellite 
(DBS)  Service,  infra. 

'"  13  CFR  121.201,  NAICS  codes  48531.  513322, 
51334.  and  51339. 

'"  1992  Economic  Census  Industry  and 
Enterprise  Receipts  Size  Report.  Table  2D.  NAICS 
codes  48531.  513322.  51334.  and  513391  (U.S. 
Bureau  of  the  Census  data  under  contract  to  the 
OfTice  of  Advocacy  of  the  U.S.  Small  Business 
Administration). 


aimual  revenue  information,  and  are  unable 
to  estimate  the  number  of  the  earth  stations 
that  would  constitute  a  small  business  under 
the  SBA  definition. 

30.  Fixed  Satellite  Small  Transmit/Receive 
Earth  Stations.  There  are  approximately 
3,149  earth  station  authorizations,  a  portion 
of  which  are  Fixed  Satellite  Small  Transmity 
Receive  Earth  Stations.  We  do  not  request  nor 
collect  annual  revenue  information,  and  are 
unable  to  estimate  the  number  of  fixed  small 
satellite  transmit/receive  earth  stations  that 
would  constitute  a  small  business  under  the 
SBA  definition. 

31 .  Fixed  Satellite  Very  Small  Aperture 
Terminal  (VSAT)  Systems.  These  stations 
operate  on  a  primary  basis,  and  frequency 
coordination  with  terrestrial  microwave 
systems  is  not  required.  Thus,  a  single 
"blanket"  application  may  be  filed  for  a 
specified  number  of  small  antennas  and  one 
or  more  hub  stations.  There  are  485  current 
VSAT  System  authorizations.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  are  unable  to  estimate  the 
number  of  VSAT  systems  that  would 
constitute  a  small  business  under  the  BBA 
definition. 

32.  Mobile  Satellite  Earth  Stations.  There 
are  21  licensees.  We  do  not  request  nor 
collect  annual  revenue  information,  and  are 
unable  to  estimate  the  number  of  mobile 
satellite  earth  stations  that  would  constitute 
a  small  business  under  the  SBA  definition. 

33.  Radio  Determination  Satellite  Earth 
Stations.  There  are  four  licensees.  We  do  not 
request  nor  collect  anjiual  revenue 
information,  and  are  unable  to  estimate  the 
number  of  radio  determination  satellite  earth 
stations  that  would  constitute  a  small 
business  under  the  SBA  definition. 

34.  Space  Stations  (Geostationary).  There 
are  presently  an  estimated  75  Geostationary 
Space  Station  authorizations.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  are  unable  to  estimate  the 
number  of  geostationary  sfiace  stations  that 
would  constitute  a  small  business  under  the 
SBA  definition. 

35.  Space  Stations  (Non-Geostationary). 
There  are  presently  seven  Non-Geostationary 
Space  Station  authorizations.  We  do  not 
request  nor  collect  annual  revenue 
information,  and  are  unable  to  estimate  the 
number  of  non-geostationary  space  stations 
that  would  constitute  a  small  business  under 
the  SBA  definition. 

36.  Direct  Broadcast  Satellites.  Because 
DBS  provides  subscription  services,  DBS  falls 
within  the  SBA-recognized  definition  of 
"Cable  and  Other  Pay  Television 
Services."'^'  This  definition  provides  that  a 
small  entity  is  one  with  Sll.O  million  or  less 
in  annual  receipts. '2*  Currently,  there  are 
nine  DBS  authorizations,  though  there  are 
only  two  DBS  companies  in  operation  at  this 
time.  We  do  not  request  nor  collect  annual 
revenue  information  for  DBS  services,  and 
are  unable -to  determine  the  number  of  DBS 
operators  that  would  constitute  a  small 
business  under  the  SBA  definition. 


"3 13  CFR  121.201,  NAICS  codes  51321  and 
51322. 
'24  Id. 


Media  Services 

37.  Television  Broadcasting.  The  Small 
Business  Administration  defines  a  television 
broadcasting  station  that  has  no  more  than 
$12  million  in  annual  receipts  as  a  small 
business.'^'  Business  concerns  included  in 
this  industry  are  those  "primarily  engaged  in 
broadcasting  images  together  with  sound. "'^^ 
According  to  Commission  staff  review  of  the 
BIA  Publications,  Inc.  Master  Access 
Television  Analyzer  Database  as  of  May  16, 
2003,  about  814  of  the  1,220  commercial 
television  stations  in  the  United  States  have 
revenues  of  $12  million  or  less.  We  note, 
however,  that,  in  assessing  whether  a 
business  concern  qualifies  as  small  under  the 
above  definition,  business  (control) 
affiliations  '^^  must  be  included.  Our 
estimate,  therefore,  likely  overstates  the 
number  of  small  entities  that  might  be 
affected  by  our  action,  because  the  revenue 
figure  on  which  it  is  based  does  not  include 
or  aggregate  revenues  from  affiliated 
companies.  There  are  also  2,127  low  power 
television  stations  (LFTV).'"  Given  the 
nature  of  this  service,  we  will  presume  that 
all  LPTV  licensees  qualify  as  small  entities 
under  the  SBA  definition. 

38.  In  addition,  an  element  of  the 
definition  of  "small  business"  is  that  the 
entity  not  be  dominant  in  its  field  of 
operation.  We  are  unable  at  this  time  to 
define  or  quantify  the  criteria  that  would 
establish  whether  a  specific  television  station 
is  dominant  in  its  field  of  operation. 
Accordingly,  the  estimate  of  small  businesses 
to  which  rules  may  apply  do  not  exclude  any 
television  station  from  the  definition  of  a 
small  business  on  this  basis  and  are  therefore 
over-inclusive  to  that  extent.  Also  as  noted, 
an  additional  element  of  the  definition  of 
"small  business"  is  that  the  entity  must  be 
independently  owned  and  operated.  We  note 
that  it  is  difficult  at  times  to  assess  these 
criteria  in  the  context  of  media  entities  and 
our  estimates  of  small  businesses  to  which 
they  apply  may  be  over-inclusive  to  this 
extent. 


>2*  See  OMB,  North  American  Industry 
Classification  System:  United  States.  1997  at  509 
(1997)  (NAICS  code  513120,  which  was  changed  to 
code  515120  in  October  2002). 

"*OMB,  North  American  Industry  Classification 
System:  United  States,  1997,  at  509  (1997)  (NAICS 
code  513120,  which  was  changed  to  code  51520  in 
October  2002).  This  category  description  continues, 
"These  establishments  operate  television 
broadcasting  studios  and  facilities  for  the 
programming  and  transmission  of  programs  to  the 
public.  These  establishments  also  produce  or 
transmit  visual  programming  to  affiliated  broadcast 
television  stations,  which  in  turn  broadcast  the 
programs  to  the  public  on  a  predetermined 
schedule.  Programming  may  originate  in  their  own 
studios,  from  an  affiliated  network,  or  from  external 
sources."  Separate  census  categories  pertain  to 
businesses  primarily  engaged  in  producing 
programming.  See  id.  at  502-05,  NAICS  code 
51210.  Motion  Picture  and  Video  Production:  code 
'512120,  Motion  Picture  and  Video  Distribution, 
code  512191,  Teleproduction  and  Other  Post- 
Production  Services,  and  code  512199,  Other 
Motion  Picture  and  Video  Industries. 

'2'  "Concerns  are  affiliates  of  each  other  when 
one  concern  controls  or  has  the  power  to  cuutrol 
the  other  or  a  third  party  or  parties  controls  or  has 
the  power  to  control  both."  13  CFR  121.103(a)(1). 

'2B  FCC  News  Release.  "Broadcast  Station  Totals 
as  of  September  30,  2002." 


39.  Radio  Broadcasting.  The  SBA  defines 
a  radio  broadcast  entity  that  has  S6  million 
or  less  in  annual  receipts  as  a  small 
business.'^*  Business  concerns  included  in 
this  industry  are  those  "primarily  engaged  in 
broadcasting  aural  program.s  by  radio  to  the 
public* 3°  According  to  Commission  staff 
review  of  the  BIA  Publications.  Inc..  Master 
Access  Radio  Analyzer  Database,  as  of  May 
16,  2003,  about  10,427  of  the  10,945 
commercial  radio  stations  in  the  United 
States  have  revenue  of  $6  million  or  less.  We 
note,  however,  that  many  radio  stations  are 
affiliated  with  much  larger  corporations  with 
much  higher  revenue,  and  that  in  assessing 
whether  a  business  concern  qualifies  as  small 
under  the  above  definition,  such  business 
(control)  affiliations"'  are  included. '^^  Our 
estimate,  therefore  likely  overstates  the 
nimiber  of  small  businesses  that  might  be 
affected  by  our  action. 

40.  Auxiliary,  Special  Broadcast  and  Other 
Program  Distribution  Services.  This  service 
involves  a  variety  of  transmitters,  generally 
used  to  relay  broadcast  programming  to  the 
public  (through  translator  and  booster 
stations)  or  within  the  program  distribution 
chain  (from  a  remote  news  gathering  unit 
back  to  the  station).  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  broadcast  auxiliary  licensees. 
The  applicable  definitions  of  small  entities 
are  those,  noted  previously,  under  the  SBA 
rules  applicable  to  radio  broadcasting 
stations  and  television  broadcasting 
stations. '33 

41.  The  Commission  estimates  that  there 
are  approximately  3,790  translators  and 
boosters.  The  Commission  does  not  collect 
financial  information  on  any  broadcast 
facility,  and  the  Department  of  Commerce 
does  not  collect  financial  information  on 
these  auxiliary  broadcast  facilities.  We 
believe  that  most,  if  not  all,  of  these  auxiliary 
facilities  could  be  classified  as  small 
businesses  by  themselves.  We  also  recognize 
that  most  commercial  translators  and 
boosters  are  owned  by  a  parent  station 
which,  in  some  cases,  would  be  covered  by 
the  revenue  definition  of  small  business 
entity  discussed  above.  These  stations  would 
likely  have  annual  revenues  that  exceed  the 
SBA  maximum  to  be  designated  as  a  small 
business  (S5  million  for  a  radio  station  or 
$10.5  million  for  a  TV  station).  Furthermore, 
they  do  not  meet  the  Small  Business  Act's 
definition  of  a  "small  business  concern" 
because  they  are  not  independently  owned 
and  operated.*'^ 


'*»  See  OMB,  North  American  Industry 
Classification  System:  United  States,  1997,  at  509 
(1997)  (Radio  Stations)  (NAICS  code  513111,  which 
was  changed  to  code  515112  in  October  2002). 

"'  "Concerns  are  affiliates  of  each  other  when 
one  concern  controls  or  has  the  power  to  control 
the  other,  or  a  third  party  or  parties  controls  or  has 
the  power  to  control  both."  13  CFR  121.103(a)(1). 

u2  "SBA  counts  the  receipts  or  employees  of  the 
concern  whose  size  is  at  issue  and  those  of  all  its 
domestic  and  foreign  affiliates,  regardless  of 
whether  the  affiliates  are  organized  for  profit,  in 
determining  the  concern's  size."  13  CFR  121(a)(4]. 

>"  13  CFR  121.201,  NAICS  codes  513111  and 
513112. 

■3*  15  U.S.C.  632. 


Wireless  and  Commercial  Mobile  Services 

42.  Wireless  Service  Providers.  The  SBA 
has  developed  a  small  business  size  standard 
for  wireless  firms  within  the  two  broad 
economic  census  categories  of  Paging  "*  or 
Cellular  and  Other  Wireless 
Telecommunications. '*6  Under  both  of  those 
SBA  size  standards,  such  a  business  is  small 
if  it  has  1,500  or  fewer  employees."'  For  the 
census  category  of  Paging.  Census  Bureau 
data  for  1997  show  that  there  were  1320 
firms  in  this  category,  total,  that  operated  for 
the  entire  year."*  Of  this  total.  1303  firms 
had  employment  of  999  or  fewer  employees, 
and  an  additional  17  firms  had  employment 
of  1,000  employees  or  more.'^s  Thus,  imder 
this  category  add  associated  small  business 
size  standard,  the  great  majority  of  firms  can 
be  considered  small.  For  the  census  category 
of  Cellular  and  Other  Wireless 
Telecommunications  firms.  Census  Bureau 
data  for  1997  show  that  there  were  977  firms 
in  this  category,  total,  that  operated  for  the 
entire  year.'*"  Of  this  total,  965  finns  had 
employment  of  999  or  fewer  employees,  and 
an  additional  12  firms  had  employment  of 
1,000  employees  or  more.'*'  Thus,  under  this 
second  category  and  size  standard,  the  great 
majority  of  firms  can,  again,  be  considered 
small. 

43.  Broadband  Personal  Communications 
Service.  The  broadband  Personal 
Communications  Service  (PCS)  spectrum  is 
divided  into  six  frequency  blocks  designated 
A  through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The  Commission 
defined  "small  entity"  for  Blocks  C  and  F  as 
an  entity  that  has  average  gross  revenues  of 
$40  million  or  less  in  the  three  previous 
calendar  years.'*^  For  Block  F,  an  additional 
classification  for  "very  small  business"  was 
added  and  is  defined  as  an  entity  that, 
together  with  its  affiliates,  has  average  gross 
revenues  of  not  more  than  SI  5  million  for  the 
preceding  three  calendar  years. '^^  These 


'« 13  CFR  121.201.  NAICS  code  513321  (changed 
to  517211  in  October  of  2002). 

'M 13  CFR  121.201.  NAKS  code  513322  (changed 
to  517212  in  October  of  2002). 

'"U.S.  Census  Bureau.  1997  Economic  Census. 
Subject  Series:  Information,  "Employment  Size  of 
Firms  Subject  to  Federal  Income  Tax:  1997."  Table 
5.  NAICS  code  513321  (issued  Oct.  2000) 

'^  Id.  The  census  data  do  not  provide  a  more 
precise  estimate  of  the  numlier  of  firms  that  have 
employment  of  1.500  or  fewer  employees:  the 
largest  category  provided  is  "Finns  with  1  .(XX) 
employees  or  more." 

■*°  U.S.  Census  Bureau.  1997  Economic  Census, 
Subject  Series:  Information.  "Employment  Sire  of 
Firms  Subject  to  Federal  Income  Tax:  1997,"  Table 
5.  NAICS  code  513322  (issued  Oct.  2000). 

'4'  Id.  The  census  data  do  not  provide  a  more 
precise  estimate  of  the  number  of  firms  that  have 
employment  of  1 ,500  or  fewer  employees:  the 
largest  category  provided  is  "Firms  with  1.000 
employees  or  more." 

'■•»  See  Amendment  of  Parts  20  and  24  of  the 
Commission's  Rules — Broadband  PCS  Competitive 
Bidding  and  the  Commercial  Mobile  Radio  Service 
Spectrum  Cap.  WT  Docket  No.  96-59.  Report  and 
Order.  11  FOC  Red  7824  paragraphs  57-60  (1996). 
61  FR  33859  (July  1,  1996);  see  also  47  CFR 
24.720(b). 

'<3  See  Amendment  of  Parts  20  and  24  of  the  . 
Commission's  Rules — Broadband  PCS  Competitive 
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standards  defining  "small  entity"  in  the 
context  of  broadband  PCS  auctions  have  been 
approved  by  t|e  SBA.'«<  No  small  businesses 
within  the  SBA-approved  small  business  size 
standard  bid  siiccessfuUy  for  licenses  in 
Blocks  A  and  p.  There  were  90  winning 
bidders  that  qualified  as  small  entities  in  the 
Block  C  auctioiis.  A  total  of  93  small  and  very 
small  business  bidders  won  approximately 
40  percent  of  the  1,479  licenses  for  Blocks  D, 
E.  and  F."*  6i  i  March  23, 1999,  the 
Commission  n  -auctioned  347  C.  D,  E,  and  F 
Block  licenses.  There  were  48  small  business 
winning  bidders.  On  January  26.  2001,  the 
Commission  ci^mpleted  the  auction  of  422  C 
and  F  Broadband  PCS  licenses  in  Auction 
No.  35.  Of  the  85  winning  bidders  in  this 
auction,  29  qualified  as  "small"  or  "very 
small"  busineses.  Based  on  this  information, 
the  Commissiop  concludes  that  the  number 
of  small  broadband  PCS  licensees  will 
include  the  90  Winning  C  Block  bidders,  the 
93  qualifying  bidders  in  the  D,  E,  and  F  Block 
auctions,  the  4k  winning  bidders  in  the  1999 
re-auction,  and  the  29  winning  bidders  in  the 
2001  re-auction,  for  a  total  of  260  small  entity 
broadband  PC3  providers,  as  defined  by  the 

ess  size  standards  and  the 
uction  rules.  Consequently, 

estimates  that  260 
providers  are  small  entities 

ted  by  the  rules  and  policies 


SBA  small  bus: 
Commission's 
the  Commissioi 
broadband 
that  may  be  aHii 
adopted  herei 
44.  Nanvwt 


ind  Personal  Communications 
Services.  To  dcife,  two  auctions  of 
niUTOwband  p>etsonal  communications 
services  (PCS)  Kcenses  have  been  conducted. 
For  purposes  of  the  two  auctions  that  have 
already  been  hald,  "small  businesses"  were 
enfities  with  a'v«rage  gross  revenues  for  the 
prior  three  calendar  years  of  $40  million  or 
less.  Through  tl^ese  auctions,  the 
Commission  ha^  awarded  a  total  of  41 
licenses,  out  of  iwhich  11  were  obtained  by 
small  businesses.  To  ensure  meaningful 
participation  oBsmall  business  entities  in 
future  auctions]  the  Commission  has  adopted 
a  two-tiered  small  business  size  standard  in 
the  Narrowband  PCS  Second  Report  and 
Order.'*^  A  "s4all  business"  is  an  entity 
that,  together  wfth  affiliates  and  controlling 
interests,  has  average  gross  revenues  for  the 
three  preceding)  years  of  not  more  than  $40 
million.  A  "very  small  business"  is  an  entity 


Bidding  and  the  Upnunercial  Mobile  Radio  Service 
Spectrum  Cap.  WT  Docket  No.  96-59,  Report  and 
Order.  11  FCC  Red  7824  paragraphs  57-60  (1996), 
61  FR  33859  (July  1,  1996). 

'*•  See.  e.g..  Imnlementation  of  Section  309(j)  of 
Ihe  Communicatians  Act — Competitive  Bidding,  PP 
Docket  No.  93-253.  Fifth  Report  and  Order,  9  FCC 
Red  5532.  5581-84  paragraphs  115-17  (1994).  59 
FR  37566  (July  22J 1994). 

■«  PCC  News,  broadband  PCS.  D.  E  and  F  Block 
Auction  Closes,  Nfc.  71744  (rel.  Jan.  14. 1997).  See 
also  Amendment  ^f  the  Commission's  Rules 
Regarding  Install/ient  Payment  Financing  for 
Personal  Communications  Services  (PCS)  Licenses. 
WT  Docket  No.  97|-a2,  Second  Report  and  Order, 
12  FCC  Red  1643a  (1997),  62  FR  55348  (Oct.  24, 
1997). 

'■••  Amendment  bf  the  Commission's  Rules  to 
Establish  New  Pergonal  Communications  Services, 
Narrowband  PCS.  Docket  No.  ET  92-100,  Docket 
No  PP  93-253,  Second  Report  and  Order  and 
Second  Further  Notice  of  Proposed  Rulemaking,  15 
FCC  RCD  10456  (aoOO),  65  FR  35875  (June  6.  2000). 


that,  together  with  affiliates  and  controlling 
interests,  has  average  gross  revenues  for  the 
three  preceding  years  of  not  more  than  $15 
million.  The  SBA  has  approved  these  small 
business  size  standards.'*^  In  the  future,  the 
Commission  will  auction  459  licenses  to 
serve  Metropolitan  Trading  Areas  (MTAs) 
and  408  response  channel  licenses.  There  is 
also  one  megahertz  of  narrowband  PCS 
spectrum  that  has  been  held  in  reserve  and 
that  the  Commission  has  not  yet  decided  to 
release  for  licensing.  The  Commission  cannot 
predict  accurately  the  number  of  licenses  that 
will  be  awarded  to  small  entities  in  future 
actions.  However,  four  of  the  16  winning 
bidders  in  the  two  previous  narrowband  PCS 
auctions  were  small  businesses,  as  that  term 
was  defined  under  the  Commission's  Rules. 
The  Commission  assumes,  for  purposes  of 
this  analysis  that  a  large  portion  of  the 
remaining  narrowband  PCS  licenses  will  be 
awarded  to  small  entities.  The  Commission 
also  assumes  that  at  least  some  small 
businesses  will  acquire  narrowband  PCS 
licenses  by  means  of  the  Commission's 
partitioning  and  disaggregation  rules. 

45.  220  MHz  Radio  Service— Phase  I 
Licensees.  The  220  MHz  service  has  both 
Phase  I  and  Phase  11  licenses.  Phase  I 
licensing  was  conducted  by  lotteries  in  1992 
and  1993.  There  are  approximately  1,515 
such  non-nationwide  licensees  and  four 
nationwide  licensees  currently  authorized  to 
operate  in  the  220  MHz  band.  The 
Commission  has  not  developed  a  small 
business  size  standard  for  small  entities 
specifically  applicable  to  such  incumbent 
220  MHz  Phase  I  licensees.  To  estimate  the 
number  of  such  licensees  that  are  small 
businesses,  we  apply  the  small  business  size 
standard  under  the  SBA  rules  applicable  to 
"Cellular  and  Other  Wireless 
Telecommunications"  companies.  This 
standard  provides  that  such  a  company  is 
small  if  it  employs  no  more  than  1 ,500 
persons. '♦^  According  to  Census  Bureau  data 
for  1997,  there  were  977  firms  in  this 
category,  total,  that  operated  for  the  entire 
year. "9  Of  this  total,  965  firms  had 
employment  of  999  or  fewer  employees,  and 
an  additional  12  firms  had  employment  of 
1,000  employees  or  more.'^o  If  this  general 
ratio  continues  in  the  context  of  Phase  I  220 
MHz  licensees,  the  Commission  estimates 
that  nearly  all  such  licensees  are  small 
businesses  under  the  SBA's  small  business 
size  standard. 

46.  220  MHz  Radio  Service— Phase  U 
Licensees.  The  220  MHz  service  has  both 
Phase  I  and  Phase  II  licenses.  The  Phase  11 
220  MHz  service  is  a  new  service,  and  is 


'*'  See  Letter  to  Amy  Zoslov,  Chief,  Auctions  and 
Industry  Analysis  Division,  Wireless 
Telecommunications  Bureau,  FCC,  from  Aida 
Alvarez,  Administrator,  SBA  (Dec.  2,  1998). 

'"13  CFR  121.201,  NAICS  code  513322  (changed 
to  517212  in  October  of  2002). 

'■"U.S.  Census  Bureau,  1997  Economic  Census, 
Subject  Series:  Information,  "Employment  Size  of 
Firms  Subject  to  Federal  Income  Tax:  1997,"  Table 
5,  NAICS  code  513322  (issued  Oct.  2000). 

■'o  /d.  The  census  data  do  not  provide  a  more 
precise  estimate  of  the  number  of  firms  that  have 
employment  of  1,500  or  fewer  employees:  the 
largest  category  provided  is  "Firms  with  1,000 
employees  or  more." 


subject  to  spectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order,  we  adopted  a  small 
business  size  standard  for  "small"  and  "very 
small"  businesses  for  purposes  of 
determining  their  eligibility  for  special 
provisions  such  as  bidding  credits  and 
installment  payments."!  This  small  business 
size  standard  indicates  that  a  "small 
business"  is  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years.  "^  A 
"very  small  business"  is  an  entity  that, 
together  with  its  affiliates  and  controlling 
principals,  has  average  gross  revenues  that  do 
not  exceed  $3  million  for  the  preceding  three 
years.  The  SBA  has  approved  these  small 
business  size  standards.  ^^^  Auctions  of  Phase 
II  licenses  commenced  on  September  15,    * 
1998,  and  closed  on  October  22, 1998.'**  In 
the  first  auction,  908  licenses  were  auctioned 
in  three  different-sized  geographic  areas: 
three  nationwide  licenses,  30  Regional 
Economic  Area  Group  (EAG)  licenses,  and 
875  Economic  Area  (EA)  licenses.  Of  the  908 
licenses  auctioned,  693  were  sold.  Thirty- 
nine  small  businesses  won  licenses  in  the 
first  220  MHz  auction.  The  second  auction 
included  225  licenses:  216  EA  licenses  and 
9  EAG  licenses.  Fourteen  .companies 
claiming  small  business  status  won  158 
licenses. "s 

47.  800  MHz  and  900  MHz  Specialized 
Mobile  Radio  Licensees.  The  Commission 
awards  "small  entity"  and  "very  small 
entity"  bidding  credits  in  auctions  for 
Specialized  Mobile  Radio  (SMR)  geographic 
area  licenses  in  the  800  MHz  and  900  MHz 
bands  to  firms  that  had  revenues  of  no  more 
than  $15  million  in  each  of  the  three 
previous  calendar  years,  or  that  had  revenue^ 
of  no  more  than  $3  million  in  each  of  the 
previous  calendar  years,  respectively. '^^ 
These  bidding  credits  apply  to  SMR 
providers  in  the  800  MHz  and  900  MHz 
bands  that  either  hold  geographic  area 
licenses  or  have  obtained  extended 
implementation  authorizations.  The 
Commission  does  not  know  how  many  firms 
provide  800  MHz  or  900  MHz  geographic 
area  SMR  service  pursuant  to  extended 
implementation  authorizations,  nor  how 
many  of  these  providers  have  annual 
revenues  of  no  more  than  $15  million.  One 
firm  has  over  $15  million  in  revenues.  The 
Commission  assumes,  for  purposes  here,  that 
all  of  the  remaining  existing  extended 
implementation  authorizations  are  held  by 
small  entities,  as  that  term  is  defined  by  the 
SBA.  The  Commission  has  held  auctions  for 
geographic  area  licenses  in  the  800  MHz  and 
900  MHz  SMR  bands.  There  were  60  winning 


>5'  220  MHz  Third  Report  and  Order,  12  FCC  Red 
10943,  11068-70,  at  paras.  291-295  (1997),  62  FR 
16004  (Apr.  3,  1997). 

^"Id..  12  FCC  Red  10943, 11068-70,  at  paras. 
291.  « 

"^  See  letter  to  D.  Phythyon,  Chief,  Wireless 
Telecommunications  Bureau,  FCC,  from  Aida 
Alvarez,  Administrator.  SBA  (Jan.  6. 1998). 

'"  See  generally  Public  Notice.  "220  MHz  Service 
Auction  Closes,  "  14  FCC  Red  605  (1998). 

>"  Public  Notice,  "Phase  II  220  MHz  Service 
Spectrum  Auction  Closes,"  14  FCC  Red  11218 
(1999). 

>'»47  CFR  90.814(b)(1). 
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bidders  that  qualified  as  small  or  very  small 
entities  in  the  900  MHz  SMR  auctions.  Of  the 
1 ,020  licenses  won  in  the  900  MHz  auction, 
bidders  qualifying  as  small  or  very  small 
entities  won  263  licenses.  In  the  800  MHz 
auction,  38  of  the  524  licenses  won  were  won 
by  small  and  very  small  entities. 
Consequently,  the  Commission  estimates  that 
there  die  301  or  fewer  small  entity  SMR 
licensees  in  the  800  MHz  and  900  MHz  bands 
that  may  be  affected  by  the  rules  and  policies 
adopted. 

48.  Common  Carrier  Paging.  In  the  Paging 
Third  Report  and  Order,  we  developed  a 
small  business  size  standard  for  "small 
businesses"  and  "very  small  businesses"  for 
purposes  of  determinmg  their  eligibilify  for 
special  provisions  such  as  bidding  credits 
and  installment  payments.'*^  A  "small 
business"  is  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  not  exceeding  SI  5 
million  for  the  preceding  three  years. 
Additionally,  a  "very  small  business"  is  an 
entity  that,  together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  that  are  not  more  than  $3  million 
for  the  preceding  three  years.  An  auction  of 
Metropolitan  Economic  Area  licenses 
commenced  on  February  24,  2000,  and 
closed  on  March  2,  2000.""  Of  the  985 
licenses  auctioned,  440  were  sold.  Fifty- 
seven  companies  claiming  small  business 
status  won.  At  present,  there  are 
approximately  24,000  Private-Paging  site- 
specific  licenses  and  74,000  Common  Carrier 
Paging  licenses.  According  to  Commission 
data,  471  carriers  reported  that  they  were 
engaged  in  the  provision  of  either  paging  and 
messaging  services  or  other  mobile 
services. '5'  Of  those,  the  Commission 
estimates  that  450  are  small,  under  the  SBA 
business  size  standard  specifying  that  firms 
are  small  if  they  have  1 ,500  or  fewer 
employees.'®" 

49.  700  MHz  Guard  Band  Licensees.  In  the 
700  MHz  Guard  Band  Order,  we  adopted  a 
small  business  size  standard  for  "small 
businesses"  and  "very  small  businesses"  for 
purposes  of  determining  their  eligibility  for 
special  provisions  such  as  bidding  credits 
and  installment  payments.'®'  A  "small 
business"  is  an  entity  that,  together  with  its 
affiliates  and  controlling  principals,  has 
average  gross  revenues  not  exceeding  $15 
million  for  the  preceding  three  years. 
Additionally,  a  "very  small  business"  is  an 
entify  that,  together  with  its  affiliates  and 
controlling  principals,  has  average  gross 


"7  220  MHz  Third  Report  and  Order,  12  FCC  Red 
10943.  11068-70,  at  paras.  291-295  (1997),  82  FR 
16004  (Apr.  3.  1997). 

"«  Revision  of  Part  22  and  Part  90  of  the 
Commission's  Rules  to  Facilitate  Future 
Development  of  Paging  Systems,  WT  Docket  No. 
96-18,  Memorandum  Opinion  and  Order  on 
Reconsideration  and  Third  Report  and  Order,  14 
FCC  Red  10030,  at  paras.  98  (1999),  64  FR  33762 
(June  24,  1999). 

'*' Trends  in  Telephone  Service  at  Table  5.3. 

160  Id  The  SBA  size  standard  is  that  of  Paging, 
13  CFR  121.201,  NAICS  code  517211. 

'•>  See  Service  Rules  for  the  746-764  MHz  Bands, 
and  Revisions  to  part  27  of  the  Commission's  Rules, 
,  WT  Docket  No.  99-168,  Second  Report  and  Order, 
15  FCC  Red  5299  (2000).  65  FR  17599  (Apr.  4. 
2000). 


revenues  that  are  not  more  than  S3  million 
for  the  preceding  three  years.  An  auction  of 
52  Major  Economic  Area  (MEA)  licenses 
commenced  on  September  6,  2000,  and 
closed  on  September  21,  2000.'62  Of  the  104 
licenses  auctioned,  96  licenses  were  sold  to 
nine  bidders.  Five  of  these  bidders  were 
small  businesses  that  won  a  total  of  26 
licenses.  A  second  auction  of  700  MHz  Guard 
Band  licenses  commenced  on  February  13, 
2001  and  closed  on  February  21,  2001.  All 
eight  of  the  licenses  auctioned  were  sold  to 
three  bidders.  One  of  these  bidders  was  a 
small  business  that  won  a  total  of  two 
licenses.'" 

50.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a  size  standard 
for  small  entities  specific  to  the  Rural 
Radiotelephone  Service.'**  A  significant 
subset  of  the  Rural  Radiotelephone  Service  is 
the  Basic  Exchange  Telephone  Radio  Systems 
(BETRS).'65  The  Commission  uses  the  SBA's 
size  standard  applicable  to  "Cellular  and 
Other  Wireless  Telecommunications,"  i.e.,  an 
entify  employing  no  more  than  1,500 
persons.'"*  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  the  Commission  estimates  that 
almost  all  of  them  qualify  as  small  entities 
under  the  SBA's  size  standard.  Consequently, 
we  estimate  that  there  are  1,000  or  fewer 
small  entify  licensees  in  the  Rural 
Radiotelephone  Service  that  may  be  affected 
by  the  rules  and  policies  adopted  herein. 

51.  Air-Ground  Radiotelephone  Service. 
The  Commission  has  not  adopted  a  small 
business  size  standard  specific  to  the  Air- 
Ground  Radiotelephone  Service.'*'  We  will 
use  SBA's  small  business  size  standard 
applicable  to  "Cellular  and  Other  Wireless 
Telecommunications,"  i.e.,  an  entify 
employing  no  more  than  1,500  persons.'** 
There  are  approximately  100  licensees  in  the 
Air-Ground  Radiotelephone  Service,  and  we 
estimate  that  almost  all  of  them  qualify  as 
small  under  the  SBA  small  business  size 
standard. 

52.  Aviation  and  Marine  Radio  Services. 
Small  businesses  in  the  aviation  and  marine 
radio  services  use  a  very  high  frequency 
(VHF)  marine  or  aircraft  radio  and,  as 
appropriate,  an  emergency  position- 
indicating  radio  beacon  (and/or  radar)  or  an 
emergency  locator  transmitter.  The 
Commission  has  not  developed  a  small 
business  size  standard  specifically  applicable 
to  these  small  businesses.  For  purposes  of 
this  analysis,  the  Commission  uses  the  SBA 
small  business  size  standard  for  the  category 
"Cellular  and  Other  Telecommunications," 
which  is  1,500  or  fewer  employees.'*'  Most 


'«  See  generally  Public  Notice.  "220  MHz  Service 
Auction  Closes,"  Report  No.  WT  98-36  (Wireless 
Telecommunications  Bureau,  Oct.  23, 1998). 

'•'Public  Notice.  "700  MHz  Guard  Band  Auction 
Qoses, "  DA  01-478  (rel.  Feb.  22,  2001). 

'"  The  service  is  defined  in  22.99  of  the 
Commission's  Rules,  47  CFR  22.99. 

'65  BETRS  is  defined  at  47  CFR  22.?57,  22.759. 

'6*13  CFR  121.201,  NAICS  code  513322  (changed 
to  517212  in  October  of  2002). 

'•'The  service  is  defined  in  22.99  of  the 
Commission's  Rules,  47  CFR  22.99. 

'"  13  CFR  121.201,  NAJCS  codes  513322 
(changed  to  517212  in  October  of  2002). 

'•«  13  CFR  121.201.  NAICS  code  513322  (changed 
to  517212  in  October  of  2002). 


applicants  for  recreational  licenses  are 
individuals.  Approximately  581,000  ship 
station  licensees  and  131,000  airrj°aft  station 
licensees  operate  domestically  and  are  not 
subject  to  the  radio  carriage  requirements  of 
any  statute  or  treaty.  For  purposes  of  our 
evaluations  in  this  analysis,  we  estimate  that 
there  are  up  to  approximately  712,000 
licensees  that  are  small  businesses  (or 
individuals)  under  the  SBA  standard.  In 
addition,  between  December  3, 1998  and  - 
December  14, 1998.  the  Commission  held  an 
auction  of  42  VHF  Public  Coast  licenses  in 
the  157.1875-157.4500  MHz  (ship  transmit) 
and  161.775-162.0125  MHz  (coast  transmit) 
bands.  For  purposes  of  the  auction,  the 
Commission  defined  a  "small"  business  as  an 
entify  that,  together  with  controlling  interests 
and  affiliates,  has  average  gross  revenues  for 
the  preceding  three  years  not  to  exceed  SIS 
million  dollars.  In  addition,  a  "very  small" 
business  is  one  that,  together  with  controlUng 
interests  and  affiliates,  has  average  gross 
revenues  for  the  preceding  three  years  not  to 
exceed  $3  million  dollars."*  There  are 
approximately  10,672  licensees  in  the  Marine 
Coast  Service,  and  the  Commission  estimates 
that  almost  all  of  them  qualify  as  "'small" 
businesses  under  the  above  special  small 
business  size  standards. 

53.  Fixed  Microwave  Services.  Microwave 
services  include  common  carrier,'"  private- 
operational  fixed, "2  and  broadcast  auxiliary 
radio  services.  "^  At  present,  there  are 
approximately  22,015  common  carrier  fixed 
licensees  and  61,670  private  operational- 
fixed  licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services.  'The 
Commission  has  not  created  a  size  standard 
for  a  small  business  specifically  with  respect 
to  fixed  microwave  services.  For  purposes  of 
this  analysis,  the  Commission  uses  the  SBA 
size  standard  for  the  category  '"Cellular  and 
Other  Telecommunications,"  which  is  1,500 
or  fewer  employees."*  The  Commission  does 
not  have  data  specifying  the  number  of  these 
licensees  that  have  more  than  1 ,500 
employees,  and  thus  is  unable  at  this  time  to 


""Amendment  of  the  Commission's  Rules 
Concerning  Maritime  Communications,  PR  Docket 
No.  92-257.  Third  Report  and  Older  and 
Memorandum  Opinion  and  Order.  1 3  FCC  Red 
19853  (1998),  63  FR  40059  (July  27.  1998). 

'"  See  47  CFR  101,  et  seq  (fonnerly  Part  21  of 
the  Commission's  Rules)  for  common  carrier  fixed 
microwave  services  (except  Multipoint  EHstribution 
Service). 

"'  Persons  eligible  under  Parts  80  and  90  of  the 
Conunission's  rules  can  use  Privpte  Operational- 
Fixed  Microwave  services.  See  47  CFR  parts  80  and 
90.  Stations  in  this  service  are  called  operational- 
fixed  to  distinguish  them  from  common  carrier  and 
public  fixed  stations.  Only  the  licensee  may  use  the 
operational-fixed  station,  and  only  for 
communications  related  to  the  licensee's 
commercial,  industrial,  or  safety  operations. 

'"  Auxihary  Microwave  Service  is  governed  by 
47  CFR  part  74.  This  service  is  available  to  licensees 
of  broadcast  stations  and  to  broadcast  and  cable 
network  entities.  Broadcast  auxiliary  microwave 
stations  are  used  for  relaying  broadcast  television 
signals  fivm  the  studio  to  the  transmitter,  or 
between  two  points  such  as  a  main  studio  and  an 
auxiliary  studio.  The  service  also  includes  mobile 
television  pickups,  which  relay  signals  from  a 
remote  location  back  to  the  studio. 

"<  13  CFR  121.201,  NAICS  codes  513322 
(changed  to  517212  in  October  of  2002). 
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estimate  with  greater  precision  the  number  of 
fixed  microwajve  service  licensees  that  would 
qualify  as  small  business  concerns  under  the 
SBA's  small  business  size  standard. 
ConsequentlyJ  the  Commission  estimates  that 
there  are  up  to  22,01S  common  carrier  fixed 
microwave  licensees  and  up  to  61,670  private 
operational-fi)ied  microwave  licensees  and 
broadcast  auxfliary  radio  licensees  in  the 
microwave  senvices  that  may  be  small  and 
may  be  affecteti  by  the  rules  and  policies 
adopted  hereiQ.  We  note,  however,  that  the 
common  carrier  microwave  fixed  licensee 
category  includes  some  large  entities. 

54.  Offshore\Radiotelephone  Service.  This 
service  operat^  on  several  UHF  television 
broadcast  chaitnels  that  are  not  used  for 

casting  in  the  coastal  areas  of 
the  Gulf  of  Mexico. '  ^^  There 
proximately  55  licensees  in 
are  unable  to  estimate  at  this 
time  the  number  of  licensees  that  would 
qualify  as  small  under  the  SBA's  small 
business  size  standard  for  "Cellular  and 
Other  Wireles^  Telecommunications" 
services.  "8  Under  that  SB  A  small  business 
size  standard.  1 1  business  is  small  if  it  has 
empJoyees.'^^ 
Communications  Services. 
This  service  can  be  used  for  fixed,  mobile, 
radiolocation,  and  digital  audio  broadcasting 
satellite  uses.  The  Commission  established 

size  standards  for  the  wireless 
communications  services  (WCS)  auction.  A 
"small  business"  is  an  entity  with  average 
g  oss  revenues  of  $40  million  for  each  of  the 
three  precedinj  years,  and  a  "very  small 
business"  is  an  entity  with  average  gross 
revenues  of  $1!  million  for  each  of  the  three 
preceding  yean :.  The  SB  A  has  approved  these 
small  business  size  standards.'^*  The 
Commission  auctioned  geographic  area 
licenses  in  the  VVCS  service.  In  the  auction, 
there  were  sevdn  winning  bidders  that 
qualified  as  "v(  ry  small  business"  entities, 
and  one  that  qt  alified  as  a  "small  business" 
entity.  We  conqlude  that  the  number  of 

WCS  licensees  affected  by 
this  analysis  in i:ludes  these  eight  entities. 

56.  39  GHz  S  ?rvice.  The  Commission 
created  a  specii  I  small  business  size  standard 
for  39  GHz  licei  »ses — an  entity  that  has 
average  gross  r«  venues  of  $40  million  or  less 
in  the  three  pre  nous  calendar  years.  "^  An 
standard  for  "very  small 
entity  that,  together  with 
affiliates,  has  average  gross  revenues  of  not 
more  than  $15  iiillion  for  the  preceding  three 
calendar  years.'  *"  The  SBA  has  approved 
ness  size  standards.  **i  The 


1,500  or  fewer 
55.  Wireless 


additional  size 
business"  is;  an 


these  small  bus 


lOcto  jer 


ions  1 


'"  This  serviceps 
22.1037. 

"«13CFR121 
to  517212  in 

"■  See  Letter  to 
Industry  Analysis 
Telecommunicat 
Alvarez,  Administrator 

' ''  See  Amendi^ent 
Regarding  the  37.1 
Bands,  ET  Docket 
FOCRcd  18600  (lp97) 

""Id. 

>»'  See  Letter  toJKathleei 
Auctiona  and  Indi  stry 


governed  by  47  CFR  22.1001- 


!01.  NAICS  code  513322  (changed 
of  2002). 


Amy  Zoslov,  Chief,  Auctions  and 
Division.  Wireless 

Bureau.  FCC.  from  Aida 

SBA  (Dec.  2,  1998). 
of  the  Commission's  Rules 
1 1-38.6  GHz  and  38.6-40.0  GHz 
No.  95-183,  Report  and  Order,  12 
,  63  FR  6079  (Feb.  6,  1998). 

n  O'Brien  Ham,  Chief. 
Analysis  Diyision,  Wireless 


auction  of  the  2,173  39  GHz  licenses  began 
on  April  12,  2000  and  closed  on  May  8,  2000. 
The  18  bidders  who  claimed  small  business 
status  won  849  licenses.  Consequently,  the 
Commission  estimates  that  18  or  fewer  39 
GHz  licensees  are  small  entities  that  may  be  ■ 
affected  by  the  rules  and  policies  adopted 
herein. 

57.  Multipoint  Distribution  Service  and 
Instructional  Television  Fixed  Service. 
Multipoint  Distribution  Service  (MDS) 
systems,  often  referred  to  as  "wireless  cable," 
transmit  video  programming  to  subscribers 
using  the  microwave  frequencies  of  the 
Multipoint  Distribution  Service  (MDS)  and 
Instructional  Television  Fixed  Service 
(rrFS).'82  In  connection  with  the  1996  MDS 
auction,  the  Commission  established  a  small 
business  size  standard  as  an  entity  that  had 
annual  average  gross  revenues  of  less  than 
$40  million  in  the  previous  three  calendar 
years.'"  xhe  MDS  auctions  resulted  in  67 
successful  bidders  obtaining  licensing 
opportunities  for  493  Basic  Trading  Areas 
(BTAs).  Of  the  67  auction  winners,  61  met 
the  definition  of  a  small  business.  MDS  also 
includes  licensees  of  stations  authorized 
prior  to  the  auction.  In  addition,  the  SBA  has 
developed  a  small  business  size  standard  for 
Cable  and  Other  Program  Distribution,  which 
includes  all  such  companies  generating  $12.5 
million  or  less  in  annual  receipts.'** 
According  to  Census  Bureau  data  for  1997, 
there  were  a  total  of  1,311  firms  in  this 
category,  total,  that  had  operated  for  the 
entire  year.'*^  Of  this  total,  1,180  firms  had 
annual  receipts  of  under  $10  million  and  an 
additional  52  firms  had  receipts  of  $10 
million  or  more  but  less  than  $25  million. 
Consequently,  we  estimate  that  the  majority 
of  providers  in  this  service  category  are  small 
businesses  that  may  be  affected  by  the  rules 
and  policies  adopted  herein.  This  SBA  small 
business  size  standard  also  appears 
applicable  to  ITFS.  There  are  presently  2,032 
ITFS  licensees.  All  but  100  of  these  licenses 
are  held  by  educational  institutions. 
Educational  institutions  are  included  in  this 
analysis  as  small  entities.'**  Thus,  we 
tentatively  conclude  that  at  least  1,932 
licensees  are  small  businesses. 

58.  Local  Multipoint  Distribution  Service. 
Local  Multipoint  Distribution  Service 


Telecommunications  Bureau,  FCC,  from  Aida 
Alvarez,  Administrator,  SBA  (Feb.  4,  1998). 

'■2  Amendment  of  Parts  21  and  74  of  the 
Commission's  Rules  with  Regard  to  Filing 
Procedures  in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television  Fixed  Service 
and  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding,  MM 
Docket  No.  94-131  and  PP  Docket  No.  93-253, 
Report  and  Order,  10  FCC  Red  9589.  9593 
paragraph  7  (1995).  60  FR  36524  (July  17.  1995). 

■»M7  CFR  21.961(b)(1). 

"» 13  CFR  121.201.  NAICS  code  513220  (changed 
to  517510  in  October  of  2002). 

•"'  U.S.  Census  Bureau,  1997  Economic  Census, 
Subject  Series:  Information,  "Establishment  and 
Firm  Size  (Including  Legal  Form  of  Oiganization)", 
Table  4,  NAICS  code  513220  (issued  October  2000). 

'•*  In  addition,  the  term  "small  entity"  within 
SBREFA  applies  to  small  organizations  (nonprofits) 
and  to  small  governmental  jurisdictions  (cities, 
counties,  towns,  townships,  villages,  school 
districts,  and  special  districts  with  populations  of 
less  than  50,000).  5  U.S.C.  601(4H6).  We  do  not 
collect  annual  revenue  data  on  ITFS  licensees. 


(LMDS)  is  a  fixed  broadband  point-to- 
multipoint  microwave  service  that  provides 
for  two-way  video  telecommunications.'*^ 
The  auction  of  the  1,030  Local  Multipoint 
Distribution  Service  (LMDS)  licenses  began 
on  February  18, 1998  and  closed  on  March 
25, 1998.  The  Commission  established  a 
small  business  size  standard  for  LMDS 
licenses  as  an  entity  that  has  average  gross 
revenues  of  less  than  $40  million  in  the  three 
previous  calendar  years.'**  An  additional 
small  business  size  standard  for  "very  small 
business"  was  added  as  an  entity  that, 
together  with  its  affiliates,  has  average  gross 
revenues  of  not  more  than  $15  million  for  the 
preceding  three  calendar  years. '■«  The  SBA 
has  approved  these  small  business  size 
standards  in  the  context  of  LMDS 
auctions.""  There  were  93  wiiming  bidders 
that  qualified  as  small  entities  in  the  LMDS 
auctions.  A  total  of  93  small  and  very  small 
business  bidders  won  approximately  277  A 
Block  licenses  and  387  B  Block  licenses.  On 
March  27, 1999.  the  Co.mmission  re- 
auctioned  161  licenses;  there  were  40 
winning  bidders.  Based  on  this  information, 
we  conclude  that  the  number  of  small  LMDS 
licenses  consists  of  the  93  winning  bidders 
in  the  first  auction  and  the  40  winning 
bidders  in  the  re-auction,  for  a  total  of  133 
small  entity  LMDS  providers. 

59.  218-219  MHz  Service.  The  first  auction 
of  218-219  MHz  spectrum  resulted  in  170 
entities  winning  licenses  for  594 
Metropolitan  Statistical  Area  (MSA)  licenses. 
Of  the  594  licenses,  557  were  won  by  entities 
qualifying  as  a  small  business.  For  that 
auction,  the  small  business  size  standard  was 
an  entity  that,  together  with  its  affiliates,  has 
no  more  than  a  $6  million  net  worth  and, 
after  federal  income  taxes  (excluding  any 
carry  over  losses),  has  no  more  than  $2 
million  in  annual  profits  each  year  for  the 
previous  two  years.'si  In  the  218-219  MHz 
Report  and  Order  and  Memorandum  Opinion 
and  Order,  we  established  a  small  business 
size  standard  for  a  "small  business"  as  an 
entity  that,  together  with  its  affiliates  and 
persons  or  entities  that  hold  interests  in  such 
an  entity  and  their  affiliates,  has  average 
annual  gross  revenues  not  to  exceed  $15 
million  for  the  preceding  three  years. '^==  A 
"very  small  business"  is  defined  as  an  entity 
that,  together  with  its  affiliates  and  persons 
or  entities  that  hold  interests  in  such  an 
entity  and  its  affiliates,  has  average  annual 
gross  revenues  not  to  exceed  $3  million  for 
the  preceding  three  years. '83  vVe  cannot  * 


'»'  See  Local  Multipoint  Distribution  Service, 
Second  Report  and  Order,  12  FCC  Red  12545 
(1997),  62  FR  23148  (Apr.  29,  1997). 

'Mid. 

'■«ld. 

"'"See  Letter  to  Dan  Phythyon,  Chief,  Wireless 
Telecommunications  Bureau,  FCC,  from  Aida 
Alvarez,  Administrator,  SBA  (Jan.  6, 1998). 

'8'  Implementation  of  Section  309(j)  of  the 
Communications  Act — Competitive  Bidding,  PP 
Docket  No.  93-253,  Fourth  Report  and  Order,  9  FCC 
Red  2330  (1994),  59  FR  24947  (May  13,  1994). 

'92  Amendment  of  Part  95  of  the  Commission's 
Rules  to  Provide  Regulatory  Flexibility  in  the  218- 
219  MHz  Service.  WT  Docket  No.  98-169,  Report 
and  Order  and  Memorandum  Opinion  and  Order, 
15  FCC  Red  1497  (1999),  64  FR  59656  (Nov.  3, 
1999). 

"3  Id. 


Federal  Register /Vol.  68,  No.  156 /Wednesday.  August  13.  2003 /Rules  and  Regulations        48461 


estimate,  however,  the  number  of  licenses 
that  will  be  won  by  entities  qualifying  as 
small  or  very  small  businesses  under  our 
rules  in  future  auctions  of  218-219  MHz 
spectrum. 

60.  24  GHz — Incumbent  Licensees.  This 
analysis  may  affect  incumbent  licensees  who 
were  relocated  to  the  24  GHz  band  from  the 
18  GHz  band,  and  applicants  who  wish  to 
provide  services  in  the  24  GHz  band.  The 
applicable  SBA  small  business  size  standard 
is  that  of  "Cellular  and  Other  Wireless 
Telecommimications"  companies.  This 
category  provides  that  such  a  com{>any  is 
small  if  it  employs  no  more  than  1,500 
persons.'**  According  to  Census  Bureau  data 
for  1997,  there  were  977  firms  in  this 
category,  total,  that  operated  for  the  entire 
year.'ss  Of  this  total,  965  firms  had 
employment  of  999  or  fewer  employees,  and 
an  additional  12  firms  had  employment  of 
1,000  employees  or  more.'^  Thus,  under  this 
size  standard,  the  great  majority  of  firms  can 
be  considered  small.  These  broader  census 
data  notwithstanding,  we  believe  that  there 
are  only  two  licensees  in  the  24  GHz  band 
that  were  relocated  from  the  18  GHz  band, 
Teligent  '^^  and  TRW.  Inc.  It  is  our 
understanding  that  Teligent  and  its  related 
companies  have  less  than  1,500  employees, 
though  this  may  change  in  the  future.  TRW 

is  not  a  small  entity.  Thus,  only  one 
iAcimibent  licensee  in  the  24  GHz  band  is  a 
small  business  entity. 

61.  24  GHz — Future  Licensees.  With 
resp>ect  to  new  applicants  in  the  24  GHz 
band;  the  small  business  size  standard  for 
"small  business"  is  an  entity  that,  together 

'  with  controlling  interests  and  affiliates,  has 
average  annual  gross  revenues  for  the  three 
preceding  years  not  Ln  excess  of  $15 
million."*  "Very  small  business"  in  the  24 
GHz  band  is  an  entity  that,  together  with 
controlling  interests  and  affiliates,  has 
average  gross  revenues  not  exceeding  $3 
million  for  the  preceding  (tHee  years. '**  The 
SBA  has  approved  these  sman-business  size 
standards.^""  These  size  standards  will  apply 
to  the  future  auction,  if  held. 

62.  Internet  Service  Providers.  While 
internet  service  providers  (ISPs)  are  only 


'»« 13  CFR  121.201,  NAICS  code  513322  (changed 
to  517212  in  October  of  2002). 

'®*  U.S.  Census  Bureau,  1997  Economic  Census. 
Subject  Series:  Information.  "Employment  Size  of 
Firms  Subject  to  Federal  Income  Tax:  1997."  Table 
5,  NAICS  code  513322  (issued  Oct.  2000). 

'"Id.  The  census  data  do  not  provide  a  more 
precise  estimate  of  the  number  of  firms  that  have 
employment  of  1,500  or  fewer  employees;  the 
largest  category  provided  is  "Firms  with  1,000 
employees  or  more." 

'9^  Teligent  acquired  the  DEMS  licenses  of 
FirstMark,  the  only  licensee  other  than  TRW  in  the 
24  GHz  band  whose  license  has  been  modified  to 
require  relocation  to  the  24  GHz  band. 

"•Amendments  to  Parts  1,  2, 87  and  101  of  the 
Commission's  Rules  to  License  Fitted  Services  at  24 
GHz.  Report  and  Order,  15  FCC  Red  16934,  16967 
(2000).  65  FR  59350  (Oct.  5.  2000);  see  also  47  CFR 
101.538(a)(2). 

»8»Id. 

'<»  See  Letter  to  Margaret  W.  Wiener,  Deputy 
Chief,  Auctions  and  Industry  Analysis  Division, 
Wireless  Telecommunications  Bureau,  FCC,  from 
Gary  M.  Jackson,  Assistant  Administrator,  SBA 
(July  28,  2000). 


indirectly  affected  by  our  present  actions, 
and  ISPs  are  therefore  not  formally  included 
within  this  present  RFA,  we  have  addressed 
them  informally  to  create  a  fuller  record  and 
to  recognize  their  participation  in  this 
proceeding.  The  SBA  has  developed  a  small 
business  size  standard  for  Online  Information 
Services,  which  consists  of  all  such 
companies  having  $21  million  or  less  in 
armual  receipts.^"'  According  to  Census 
Bureau  data  for  1997,  there  were  2,751  firms 
in  this  category,  total,  that  operated  for  the 
entire  year.^^  Of  this  total,  2,659  firms  had 
annual  receipts  of  $9,999,999  or  less,  and  an 
additional  67  bad  receipts  of  $10  million  to 
$24,999,999.2°3  Thus,  under  this  size 
standard,  the  great  majority  of  firms  can  be 
considered  small. 

IV.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

63.  With  certain  exceptions,  the 
Commission's  Schedule  of  Regulatory  Fees 
applies  to  all  Commission  licensees  and 
regulatees.  Most  licensees  will  be  required  to 
count  the  number  of  licenses  or  call  signs 
authorized,  complete  and  submit  an  FCC 
Form  159  ("FCC  Remittance  Advice"),  and 
pay  a  regulatory  fee  based  on  the  number  of 
licenses  or  call  signs. ^°*  Interstate  telephone 
service  providers  must  compute  their  annual 
regulatory  fee  based  on  their  interstate  and 
international  end-user  revenue  using 
information  they  already  supply  to  the 
Commission  in  compliance  with  the  Form 
499-A,  Telecommunications  Reporting 
Worksheet,  and  they  must  complete  and 
submit  the  FCC  Form  159.  Compliance  with 


20'  13  CFR  121.201.  NAICS  code  514191  (changed 
to  518111  in  October  of  2002). 

2"'  U.S.  Census  Bureau.  1997  Economic  Census. 
Subject  Series:  Information,  "Receipts  Size  of  Firms 
Subject  to  Federal  Income  Tax:  1997. '  Table  4. 
NAICS  code  514191  (issued  October  2000J. 

203  Id. 

z«  The  following  categories  are  exempt  fit>m  the 
Commission's  Schedule  of  Regulatory  Fees: 
Amateur  radio  licensees  (except  applicants  for 
vanity  call  signs)  and  operators  in  other  non- 
licensed  services  (e.g.,  Personal  Radio,  part  15,  ship 
and  aircraft).  Governments  and  non-profit  (exempt 
under  section  501(c)  of  the  internal  Revenue  Code) 
entities  are  exempt  from  payment  of  regulatory  fees 
and  need  not  submit  payment.  Non-commercial 
educational  broadcast  licensees  are  exempt  from 
regulatory  fees  as  are  licensees  of  auxiliary 
broadcast  services  such  as  low  power  auxiliary 
stations,  television  auxiliary  service  stations, 
remote  pickup  stations  and  aural  broadcast 
auxiliary  stations  where  such  licenses  are  used  in 
conjunction  with  commonly  owned  non- 
commercial educational  .stations.  Emergency  Alert 
System  licenses  for  auxiliary  service  fecilities  are 
also  exempt  as  are  instructional  television  fixed 
service  licensees.  Regulatory  fees  are  automatically 
waived  for  the  licensee  of  any  translator  station 
that:  (1)  Is  not  licensed  to,  in  whole  or  in  part,  and 
does  not  have  common  ownership  with,  the 
licensee  of  a  commercial  broadcast  station;  (2)  does 
not  derive  income  bx>m  advertising;  and  (3)  is 
dependent  on  subscriptions  or  contributions  6t)m 
members  of  the  community  served  for  support. 
Receive  only  earth  station  permittees  are  exempt 
bom  payment  of  regulatory  fees.  A  regulatee  will 
be  relieved  of  its  fee  payment  requirement  if  its 
total  fee  due,  including  all  categories  of  fees  for 
which  payment  is  due  by  the  entity,  amounts  to  less 
than  $10. 


the  fee  schedule  will  require  some  licensees 
to  tabulate  the  number  of  units  (e.g.,  cellular 
telephones,  pagers,  cable  TV  subscribers) 
they  have  in  service,  and  complete  and 
submit  an  FCC  Form  159.  Licensees 
ordinarily  will  keep  a  list  of  the  number  of 
units  they  have  in  service  as  part  of  their 
normal  business  practices.  No  additional 
outside  professional  skills  are  required  to 
complete  the  FCC  Form  159,  and  it  can  be 
completed  by  the  employees  responsible  for 
an  entity's  business  records. 

64.  Each  licensee  must  submit  the  FOC 
Form  159  to  the  Commission's  lockbox  bank 
after  computing  the  number  of  units  subject 
to  the  fee.  Licensees  may  also  file 
electronically  to  minimize  the  burden  of 
submitting  multiple  copies  of  the  FCC  Form 
159.  Applicants  who  pay  small  fees  in 
advance  and  provide  fee  information  as  part 
of  their  application  must  use  FCC  Form  159. 

65.  Licensees  and  regulatees  are  advised 
that  failure  to  submit  the  required  regulatory 
fee  in  a  timely  manner  will  subject  the 
licensee  or  regulatee  to  a  late  payment 
penalty  of  25  percent  in  addition  to  the 
required  fee.^*  If  payment  is  not  received, 
new  or  pending  applications  may  be 
dismissed,  and  existing  authorizations  may 
be  subject  to  rescission.^"*  Further,  in 
accordance  with  the  Debt  Collection 
Improvement  Act  of  1996.  federal  agencies 
may  bar  a  p>erson  or  entity  from  obtaining  a 
federal  loan  or  loan  insurance  guarantee  if 
that  person  or  entity  fails  to  pay  a  delinquent 
debt  owed  to  any  federal  agency. ^°^ 
Nonpayment  of  regulatory  fees  is  a  debt  owed 
the  United  States  pursuant  to  31  U.S.C.  3711 
et  seq.,  and  the  Debt  Collection  Improvement 
Act  of  1996,  Public  Law  194-134. 
Appropriate  enforcement  measures  as  well  as 
administrative  and  judicial  remedies,  may  be 
exercised  by  the  Commission.  Debts  owed  to 
the  Commission  may  result  in  a  person  or 
entity  being  denied  a  federal  loan  or  loan 
guarantee  pending  before  another  federal 
agency  until  such  obligations  are  paid.^"* 

66.  The  Commission's  rules  currently 
provide  for  relief  in  exceptional 
circumstances.  Persons  or  entities  may 
request  a  waiver,  reduction  or  deferment  of 
payment  of  the  regulatory  fee.^"*  However, 
timely  submission  of  the  required  regulatory 
fee  must  accompany  requests  for  waivers  or 
reductions.  This  will  avoid  any  late  payment 
penalty  if  the  request  is  denied.  The  fee  will 
be  refunded  if  the  request  is  granted.  In 
exceptional  and  compelling  instances  (where 
payment  of  the  regulatory  fee  along  with  the 
waiver  or  reduction  request  could  result  in 
reduction  of  service  to  a  community  or  other 
financial  hardship  to  the  licensee),  the 
Commission  will  defer  payment  in  response 
to  a  request  filed  with  the  appropriate 
supporting  documentation. 

V.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

67.  The  RFA  requires  an  agency  to  describe 
any  significant  alternatives  that  it  has 


2'>547CFR  1.1164. 

2«>47CFR  1.1164(c). 

2<"  Public  Law  104-134, 110  Stat.  1321  (1996). 

2" 31  use.  7701(c)(2)(B). 

w>»47  CFR  1.1166. 


t. 
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considered  inkvaching  its  proposed 
approach,  which  may  include  the  following 
four  altemativfes:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  ^r  timetables  that  take  into 
account  the  resources  available  to  small , 
entities;  (2)  tht  clarification,  consolidation, 
or  simplificatipn  of  compliance  or  reporting 
requirements  ^nder  the  rule  for  small 
entities;  (3)  th#  use  of  performance,  rather 
than  design,  standards;  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part  thereof, 
for  small  entiti  es.  As  described  in  Section  III 
of  this  FRF  A,  i  upra.  we  have  created 
procedures  in  «vhich  all  fee-filing  licensees 
and  regulatees  use  a  single  form,  FCC  Form 
159. "and  have  described  in  plain  language 
the  general  filiag  requirements.  We  have 
sought  comme  it  on  other  alternatives  that 
might  simplify  our  fee  procedures  or 
otherwise  ben(  fit  small  entities,  while 


remaining  consistent  with  our  statutory 
responsibilities  in  this  proceeding. 

68.  r^e  Omnibus  Appropriations  Act  for 
FY  2003.  Public  Law  108-7,  requires  the 
Commission  to  revise  its  Schedule  of 
Regulatory  Fees  in  order  to  recover  the 
amount  of  regulatory  fees  that  Congress, 
pursuant  to  Section  9(a)  of  the 
Communications  Act,  as  amended,  has 
required  the  Conmiission  to  collect  for  Fiscal 
Year  (FY)  2003."o  As  noted,  we  have 
previously  sought  comment  on  the  proposed 
methodology  for  implementing  these 
statutory  requirements  and  cmy  other 
potential  impact  of  these  proposals  on  small 
entities. 

69.  With  the  use  of  actual  cost  accounting 
data  for  computation  of  regulatory  fees,  we 
found  that  some  fees  which  were  very  small 
in  previous  years  would  have  increased 
dramatically  and  would  have  a 
disproportionate  impact  on  smaller  entities. 


-The  methodology  we  are  adopting  in  this 
Report  and  Order  minimizes  this  impact  by 
limiting  the  amount  of  increase  and  shifting 
costs  to  other  services  which,  for  the  most 
part,  are  larger  entities. 

70.  Several  categories  of  licensees  and 
regulatees  are  exempt  from  payment  of 
regulatory  fees.  See,  e.g.,  footnote  204,  supra. 

Report  to  Small  Business  Administration: 
The  Commission  will  send  a  copy  of  this 
Report  and  Order,  including  a  copy  of  the 
FRiFA  to  the  Chief  Counsel  for  Advocacy  of 
the  Small  Business  Administration.  The 
Report  and  Order  and  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the  Federal 
Register. 

Report  to  Congress:  The  Commission  will 
send  a  copy  of  this  Final  Regulatory 
Flexibility  Analysis,  along  with  this  Report 
and  Order,  in  a  report  to  Congress  pursuant 
to  the  Congressional  Review  Act,  5  U.S.C. 
801(a)(1)(A). 


ATTACHMENT  B.— SOURCES  OF  PAYMENT  UNIT  ESTIMATES  FOR  FY  2003 

(In  order  to  cabulate  individual  service  fees  for  FY  2003,  we  adjusted  FY  2002  payment  units  for  each  service  to  more  accurately  reflect  ex- 
pected FY'2003  payment  liabilities.  We  obtained  our  updated  estimates  through  a  variety  of  means.  For  example,  we  used  Commission  li- 
censee data  bases,  actual  pnor  year  payment  records  and  industry  and  trade  association  projections  when  available.  We  tried  to  obtain 
venfication  for  these  estimates  from  multiple  sources  and,  in  all  cases;  we  compared  FY  2003  estimates  with  actual  FY  2002  payment  units 
to  ensure  jhat  our  revised  estimates  were  reasonable  Where  appropriate,  we  adjusted  and/or  rounded  our  final  estimates  to  take  into  con- 
sideration the  fact  that  certain  variables  that  impact  on  the  number  of  payment  units  cannot  yet  be  estimated  exactly  These  include  an  un- 
known number  of  waivers  and/or  exemptions  that  may  occur  in  FY  2003  and  the  fact  that,  in  many  services,  the  number  of  actual  licensees 
or  station  (toerators  fluctuates  from  time  to  time  due  to  economk;,  technical  or  other  reasons.  Therefore,  when  we  note  for  example  that  our 
estimated  FY  2003  payment  units  are  based  on  FY  2002  actual  payment  units,  it  does  not  necessarily  mean  that  our  FY  2003  projection  is 
exactty  the  same  number  as  FY  2002.  It  means  that  we  have  either  rounded  the  FY  2003  number  or  adjusted  it  slightly  to  account  for  these 
vanat}les  1 


Fee  category 


Land  Mobile  (4ll).  Mk:rowave,  218-219  MHz,  Marine  (Ship  &  Coast). 
Aviation  (Aircraft  &  Ground),  GMRS,  Amateur  Vanity  Call  Signs,  Do- 
mestic PublkJ  Fixed. 

CMRS  Mobile  Services  .«. 

CMRS  Messagrig  Services 

AM/FM  Radio  Stations  


Sources  of  payment  unit  estimates 


UHFA/HF  TeteN^sion  Stations 

AM/FM/TV  Con«nJCtion  Pemiits 


LPTV,  Translat9rs  and  Boosters 

Auxiliaries  . 

MOS/LMDS/M^ipS 

Cable  Antenna  Relay  Sennce  (CARS) 


CaWe  Television  System  Subscribers 
Interstate  Telectimmunication  Service  Providers 


Earth  StatkMis  ; 

Space  Stations  (GSOs  &  NGSOs)  

International  Bearer  Circuits 

International  HP  Broadcast  Stations,  International  PuWk:  Fixed  Radio 
Sen/ice. 


"047  U.S.C  15  Ka). 


Based  on  Wireless  Telecommunications  Bureau  (WTB)  projections  of 
new  applications  and  renewals  faking  into  consideration  existing 
Commission  licensee  data  bases.  Aviation  (Aircraft)  and  Marine 
(Ship)  estimates  have  been  adjusted  to  take  into  consideration  the  li- 
censing of  portions  of  these  services  on  a  voluntary  basis. 

Based  on  Wireless  Telecommunications  Bureau  estimates. 

Based  on  Wireless  Telecommunications  Bureau  estimates! 

Based  on  estimates  from  Media  Services  Bureau  estimates  and  actual 
FY  2002  payment  units. 

Based  on  Media  Services  Bureau  estimates  and  actual  FY  2002  pay- 
ment units. 

Based  on  Media  Services  Bureau  estimates  and  actual  FY  2002  pay- 
ment units. 

Based  on  actual  FY  2002  payment  units. 

Based  on  FY  2002  payment  units. 

Based  on  Wireless  Telecommunications  Bureau  estimates. 

Based  on  Media  Sendees  Bureau  (previously  Cable  Services  Bureau) 
estimates. 

Based  on  Media  Services  Bureau  (previously  Cable  Services  Bureau), 
industry  estimates  of  subscribership,  and  FY  2002  payment  units. 

Based  on  actual  FY  2002  interstate  revenues  reported  on  Tele- 
communications Reporting  Worksheet,  adjusted  for  FY  2003  revenue 
growth/decline  for  industry  as  estimated  by  the  Wireline  Competition 
Bureau. 

Based  on  actual  FY  2002  payment  estimates. 

Based  on  International  Bureau  licensee  data  base  estimates. 

Based  on  International  Bureau  estimates. 

Based  on  International  Bureau  estimates. 


Federal  Register /Vol.  68,  No.  156 /Wednesday,  August  13,  2003 /Rules  and  Regulations        48463 


ATTACHMENT  C— CALCULATION  OF  FY  2003  REVENUE  REQUIREMENTS  AND  PRO-RaTA  FEES 


Fee  category 


FY  2003  . 
Payment  units 


Years 


FY  2002 
revenue 
estimate 


Pro-rated  FY 

2003 

revenue 

requirement" 


Computed 
new  FY  2003 
regulatory  fee 


Rounded 
new  FY  2003 
regulatory  fee 


Expected 
FY  2003 
revenue 


PLMRS  (Excluswe  Use)  

PLMRS  (Shared  use) 

MicrowdV6 

218-219  MHz  (Fomfierly  IVDS) 

Marine  (Ship)  

GMRS  

Aviation  (Aircraft)  

Marine  (Coast)  

Aviation  (Ground) 

Amateur  Vanity  Call  Signs 

AM  Class  A  

AM  Class  B  

AM  Class  C 

AM  Class  D 

FM  Classes  A,  B1  &  C3  

FM  Classes  B,  C,  CO,  CI  &  C2 

AM  Construction  Permits  

FM  Constmction  Permits  

Satellite  TV 

Satellite  TV  Constmction  Per- 
mit   

VHP  Markets  1-ia 

VHF  Markets  1 1-25 

VHP  Markets  26-50 

VHF  Markets  51-100 

VHF  Remaining  Markets 

VHF  Construction  Permits  

UHF  Maritets  1-10 

UHF  Maritets  11-25 

UHF  Markets  26-50 

UHF  Markets  51-100 

UHF  Remaining  Markets  

UHF  Construction  Permits  

Auxiliaries 

International  HF  Broadcast 

LPTV/Translators/Boosters  

CARS  

Cable  Systems 

Interstate  Telecommunication 
Service  Providers  

CMRS  Mobile  Servk:es  (Cel- 
lular/Public Mobile)  

CMRS  Messaging  Services  

MDS/MMDS  

LMDS  

International  Bearer  Circuits  .... 

International  Public  Fixed  

Earth  Stations  

Space  Stations  (Geostationary) 

Space  Stations  (Non-geo- 
stationary   

Total  Estimated  Revenue 
to  be  Collected  


3,300 

53,300 

6,100 

5 

4,400 

10,600 

3.100 

1,000 

1,700 

9,800 

78 

2,168 

1,004 

2,021 

3,168 

3,022 

48 

202 

126 

5 
44 
60 
73 

117 

209 

16 

96 

96 

129 

181 

190 

45 

25.000 

5 

2,993 

1,450 

67.500,000 

63,000,000,000 

141.800,000 

19.700,000 

3,611 

975 

2.600,000 

1 

3,149 

75 


Total  Revenue  Require- 
ment   


10 
10 
10 
10 
10 

5 
10 
10 

5 
10 


204,239 

2,166,927 

1,145,732 

1,245 

518,070 

79,205 

134,499 

89,666 

99,629 

130,016 

159,008 

1.957.308 

675,633 

2,214,699 

4,531,717 

5,595.554 

17,694 

301,875 

102,658 

2,092 

2,062,516 

2,108,844 

1,788,836 

1,720,690 

755,062 

60,275 

1,236,992 

1,005,653 

848,240 

733,517 

220,628 

304,192 

239,109 

2,959 

892,674 

103,614 

36,405,378 

101,693,547 

29,841,965 

1,769,590 

775,848 

209.481 

5,638,992 

1,395 

540,207 

7,052,426 

616,902 


251,148 

2,664,616 

1,408,877 

1.531 

637,058 

97,396 

165,390 

110,260 

122,511 

159,877 

195,528 

2.406,853 

830,809 

2,723,360 

5,572,539 

6,880,713 

21,758 

371,209 

126.235 

2.573 

2.536,224 

2,593,192 

2,199,687 

2.115,889 

928,481 

74,119 

1,521.098 

1.236,627 

1,043,059 

901,988 

271,301 

374,057 

294,027 

3,639 

1,097,699 

127.412 

44,766,781 

125,050,006 

37,393,826 

1,662,680 

954,041 

257,594 

6.934,127 

1,715 

664,280 

8,672.192 

758.589 


8 

5 

23 

31 

14 

2 

5 

11 

14 

1.63 

2,507 

1,110 

827 

1.348 

1.759 

2,277 

453 

1.838 

1,002 

515 

57,641 

43,220 

30,133 

18,085 

4,442 

4,632 

15,845 

12,882 

8.086 

4.983 

1,428 

8,312 

12 

728 

367 

88 

0.66 

0.001985 

0.26 
0.08 
264 
264 
2.67 
1.715 
211 
115,629 

108.370 


218,757,000 


269,184.570 


269,000,000 


10 

5 

25 

30 

15 

5 

5 

10 

15 

1.63 

2.500 

1,100 

825 

1,350 

1.750 

2.275 

455 

1,850 

1,000 

515 

57,650 

43,225 

30,125 

18,075 

4,450 

4,625 

15,850 

12,875 

8,075 

4,975 

1.425 

8.300 

10 

730 

365 

90 

0.66 

0.00199 

0.26 
0.08 
265 
265 
2.67 
1.725 
210 
115,625 

108.375 


330,000 

2.665,000 

1,525,000 

1.500 

660,000 

265,000 

155,000 

100,000 

127,500 

159,740 

195,000 

2.384,800 

828,300 

2,728,350 

5,544,000 

6,875.050 

21,840 

373,700 

126.000 

2,575 

2,536.600 

2,593,500 

2,199,125 

2,114,775 

930,050 

74,000 

1,521,600 

1,236,000 

1,041,675 

900,475 

270,750 

373.500 

250,000 

3,650 

1,092,445 

130,500 

44,550,000 

125,370,000 

36,868,000 

1,576,000 

956,915 

258,375 

6,942,000 

1,725 

661,290 

8,671,875 

758,625 


268,951,805 


269,000,000 


Difference 


184,570 


(48,195) 


**  1.2297  factor  applied  based  on  the  amount  Conoress  designated  for  recovery  through  regulatory  fees  (F'ublk:  Law  108-7  and  47  U.S.C. 
159(a)(2)). 


ATTACHMENT  D.— FY  2003  SCHEDULE  OF  REGULATORY  FEES 

Fee  category 

Annual 
regulatory  fee 

(U.S.  $'s) 

PLMRS  (per  Ircense)  (Exclusive  Use)  (47  CFR  part  90) 

10 
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Attachment  D. 


2003  Schedule  of  Regulatory  Fees— Continued 


Fee  category 


Microwave  (p^r  license)  (47  CFR  part  101) ; 

218-219  MHz  (Formeriy  Interactive  Video  Data  Service)  (per  license)  (47  CFR  part  95)  ""!!"I!!!!H"!!! 

Marine  (Ship)  (per  station)  (47  CFR  pari  80) ..^^.'[.' 

Marine  (Coast)  (per  license)  (47  CFR  part  80)  .'..."!"!."!".""!"!!... 

General  MotJile  Radio  Service  (per  license)  (47  CFR  part  95) _ ""'"'"""''Z 

Rural  Radio  (^7  CFR  part  22)  (previously  listed  under  the  Land  Mobile  category)  " 

PLMRS  (Shared  Use)  (per  license)  (47  CFR  part  90) 

Aviation  (Aircraft)  (per  station)  (47  CFR  part  87) !.."!!!!Z."! 

Aviation  (Ground)  (per  license)  (47  CFR  part  87) ".....I!!""!"Z! 

Amateur  Vanity  Call  Signs  (per  call  sign)  (47  CFR  part  97) 1ZZZZZZ'"Z''Z"Z"^Z 

CMRS  Mobile^ellular  Sendees  (per  unit)  (47  CFR  parts  20.  22,  24,  27,  80  and  90) ZZZZ"ZZZZZZ""Z"'''-'". 

CMRS  Messaging  Services  (per  unit)  (47  CFR  parts  20.  22,  24  and  90) ."!"."!!! 

Multipoint  Disttibution  Sen/ices  (MMDS/MDS)  (per  call  sign)  (47  CFR  part  21) 

Local  Multipoint  Distribution  Service  (per  call  sign)  (47  CFR,  part  101)  , !!!"..".""!"!!."."!! 

AM  Radio  Construction  Permits  , ] !!.!!!!.."™." 

FM  Radio  Congtruction  Permits  

TV  (47  CFR  part  73)  VHF  Commerctal:  ' 

Martcets  iflO 

Martlets  11-25 !ZJ!!ZI"Z!!"""""!"!""! 

Martlets  2$-50 .^ 

Martlets  51-100 .ZZZZZZZZZZZZZZZZZZZ'ZZ'Z"'. 

Remaining  Markets .'ZZZZZZZ. 

Construction  Permits  

TV  (47  CFR  pirt  73)  UHF  Cofrnnerdal:  " 

Martcets  U10 

Mari<ets  1  i-25 

Martcets  2$-50 

Martcets  51-100 „^ „ , _ ".!"!!Z™!"""!!!!!!"!'"!!""!!!!"!"!""!"!'I!'" 

Remaininq  Markets  .."....." „ 'Z.''Z" 

Construct!^  Permits  „ ;  ."."!!" 

Satellite  Television  Stations  (All  Martcets)  ZZZZZZZZZZZZZZZZZZZZ"Z"Z'. 

Construction  Pfcrmifs— Satellite  Television  Stations "."""!!!"!!"!!.."!!Z" 

Low  Power  TVJ  TV/FM  Translators  &  Boosters  (47  CFR  part  74)  'ZZZZZZ"ZZZ'"'"" 

Broadcast  Auxjiary  (47  CFR  part  74)  

CARS  (47  CFf^  part  78)  „ .ZZZZZZZZZZZZZZZZZZZZ''''Z'Z" 

Cable  Television  Systems  (per  subscriber)  (47  CFR  part  76) ^.."!!!"!"!!!!!!!!!!!!!!""""!!"!!!""!!!."!1I!."'""!!"! 

Interstate  Teleoommunication  Service  Providers  (per  revenue  dollar)  

Earth  Stations  (47  CFR  part  25)  !...!.'"."""'""'""""I""""'"""'I"!! 

Space  Statk)n$  (per  operational  station  in  geostationary  ort)it)  (47  CFR  part  25)  also  includes  Direct  Broadcast  Satellite 

Service  (per  operational  station)  (47  CFR  part  100)  

Space  Stations  (per  operational  system  in  non-geostationary  ort)it)  (47  CFR  part  25)  !"!""!!".""".". 

International  Bdarer  Circuits  (per  active  64KB  circuit)  1."!"!.!!."!!" 

International  Public  Fixed  (per  call  sign)  (47  CFR  part  23)  : !..'.""."!"!""!!!"!!! 

International  (HF)  Broadcast  (47  CFR  part  73) ' ""."" 


Annual 

regulatory  fee 

(U.S.  $'s) 


<=25,000  .... 
25,001— 75.00( 
75.001—150,0(0 
150.001—500,(00 
500.001— 1,20q,000 
1,200.001— 3,0()0,000 
>3,000.000  . 


25 

30 

15 

10 

5 

5 

5 

S 

15 

1.63 

J26 

.06 

265 

265 

455 

1,850 

57.650 
43,225 
30.125 
18.075 
4,450 
4,625 

15,850 

12.875 

8.075 

4,975 

1.425 

8.300 

1.000 

515 

365 

10 

90 

.66 

.00199 

210 

115,625 

108.375 

2.67 

1,725 

730 


FY  2003  Radio  Station  Regulatory  Fees 


Pop  ulation  served 


AM  Class  A 


600 
1,200 
1.800 
2.700 
3.900 
6.000 
7.200 


AM  Class  B 


450 
900 
1.125 
1.925 
2,925 
4,500 
5,400 


AM  Class  C 


325 

475 

650 

975 

1.625 

2.450 

3.100 


AM  Class  D 


400 
600 
1,000 
1.200 
2.000 
3,200 
4,000 


FM  Classes 
A,  B1  &  C3 


475 
950 

1,300 
2,025 
3.200 
5,225 
6,650 


FM  Classes 

B,  C,  CO.  CI 

&C2 


625 
1,100 
2.025 
2.650 
3,900 
6.250 
8.125 


Attachment  E-  Factors,  Measurements  and 
Calculations  Tl  lat  Go  Into  Determining 
Station  Signal  Contours  and  Associated 
Population  CoWrages 

AM  Stations 


Specific  info^ation 
including  field 


on  each  day  tower, 
ratio,  phasing,  spacing  and 


orientation  was  retrieved,  as  well  as  the 
theoretical  pattern  RMS  figure  (mV/m  @  1 
km)  for  the  antenna  system.  The  standard,  or 
modified  standard  if  pertinent,  horizontal 
plane  radiation  pattern  was  calculated  using 
techniques  and  methods  specified  in  section 
73.150  and  73.152  of  the  Commission's 


rules.2"  Radiation  values  were  calculated  for 
each  of  72  radials  around  the  transmitter  site 
(every  5  degrees  of  azimuth).  Next,  estimated 
soil  conductivity  data  was  retrieved  from  a 
database  representing  the  information  in  FCC 
Figure  M3.  Using  the  calculated  horizontal 


"»47  CFR  73.150  and  73.152. 
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radiation  values,  and  the  retrieved  soil 
conduc:tivity  data,  the  distance  to  the  city 
grade  (5  mV/m)  contour  was  predicted  for 
each  of  the  72  radials.  The  resulting  distance 
to  city  grade  contours  were  used  to  form  a 
geographical  polygon.  Population  counting 
was  accomplished  by  determining  which 
2000  block  centroids  were  contained  in  the 
polygon.  The  sum  of  the  population  figures 
for  all  enclosed  blocks  represents  the  total 
population  for  the  predicted  city  grade 
coverage  area. 

FM  Stations 

The  maximum  of  the  horizontal  and 
vertical  HAAT  (m)  and  ERF  (kW)  was  used. 
Where  the  antenna  HAMSL  was  available,  it 
was  used  in  lieu  of  the  overall  HAAT  figure 
to  calculate  specific  HAAT  figures  for  each 
of  72  radials  under  study.  Any  available 
directional  pattern  information  was  applied 
as  well,  to  produce  a  radial-specific  ERJP 
figiue.  The  HAAT  and  ERP  figures  were  used 
in  conjunction  with  the  propagation  curves 
specified  in  section  73.313  of  the 
Commission's  rules  to  predict  the  distance  to 
the  city  grade  (70  dBuV/m  or  3.17  mV/m) 
(xjntour  for  each  of  the  72  radials.^"  The 
resulting  distance  to  city  grade  contours  were 
used  to  form  a  geographical  polygon. 
Population  counting  was  accomplished  by 
determining  which  2000  block  centroids 
were  contained  in  the  polygon.  The  sum  of 
the  population  figures  for  all  enclosed  blocks 
represents  the  total  population  for  the 
predicted  city  grade  coverage  area. 

Attachment  F 

Parties  Filing  (Comments  on  the  Notice  of 
Proposed  Rulemaking 

Amateur  Radio  Vanity  Call  Signs 

Charles  P.  Adkins 

Daniel  J.  Berry 

Robert  Bingham 

James  Bridge 

Tad  Burik 

Marc  Colton  .   . 

Kenneth  Cooperstein 

James  (Dour 

Ralph  D' Andrea 

William  J.  Edwards 

Paul  M.  Farrar 

Dean  K.  Gibson 

Chuck  Gysi 

Kevin  Hemsley 

Ralph  Howes,  Jr. 

Steven  Karty 

Allan  Kruger 

Victor  M.  Magana 

Doran  S.  Piatt.  DI 

Thomas  Powell 

Dennis  G.  Sarver 

James  B.  Stafford 

Jon  Tandy 

Frank  A.  Todd.  IV 

Jay  Urish 

Ira  A.  Wilner 

American  Mobile  Telecommunications 

Association.  Inc.  ("AMTA") 
Arch  Wireless;  Allied  National  Paging 

Association;  American  Association  of 

Paging  Clarriers;  Metrocall  Holdings,  Inc.; 

and  WebLink  Wireless  I,  L.P.  ("Joint 

Commenters") 


"M7  CFR  73.313. 


Bennet  &  Bennet.  PLLC  on  Behalf  of  its 
LMDS  Clients  ( "Bennet  &  Bennet") 

Blooston.  Mordkofsky.  Dickens.  Duffy  & 
Prendergast  ( "BMDDP") 

Helen  Graham 

Industrial  Telecommunications  Association. 
Inc.  ("ITA") 

Sky  Television  ("WSKY-TV") 

Verizon.  Inc.  ("Verizon") 

Parties  Filing  Reply  CkHnments 

Blooston,  Mordkofsky.  Dickens.  Duffy  & 

Prendergast  ('BMDDP") 
Kenneth  J.  Brown 
Martin  Group  on  Behalf  of  its  LMDS  Clients 

Parties  Filing  a  Notice  of  Oral  Ex  Parte 
Presentation 

Arch  Wireless.  Inc. 
Weblink  Wireless  I.  L.P. 
Metrocall  Holdings.  Inc. 
American  Association  of  Paging  Carriers 
Filed  by  Wilkinson.  Barker.  Knauer,  LLP 

Concurring  Statement  of  Commissioner 
Michael  Copps 

Re:  Assessment  and  Collection  of  Regulatory 
Fees  for  Fiscal  Year  2003 

I  respectfully  concur  in  today's  decision.  I 
am  concerned  that  the  Commission  still  does 
not  address  when  or  how  it  should  adjust  the 
regulatory  fees  to  take  into  account  changes 
to  the  cost  of  regulating  various  services. 

In  section  9  of  the  Communications  Acrt, 
Congress  directed  the  Ck>mmission  to  assess 
and  collect  regulatory  fees.  Congress  further 
provided  that  the  Commission  shall  develop 
accounting  systems  that  allow  it  to  modify 
the  fee  schedule  to  ensure  that  the  fees  are 
reasonably  related  to  the  benefits  provided  to 
the  payor  by  the  (Doramission's  activities. 

This  year,  as  in  past  years,  the  (Commission 
merely  relies  on  across-the-board 
proportionate  increases  fiom  the  previous 
year's  schedule  of  fees.  I  am  encouraged  that 
the  Commission  intends  to  address  certain 
problems  with  this  methodology  by 
committing  to  initiate  a  proceediing  to 
consider  the  fee  structure  governing  LMDS 
and  other  wireless  services.  I  urge  the 
(Dommission  to  undertake  a  more 
comprehensive  review  of  its  methodology  to 
ensure  that  we  comply  fully  with  the 
requirements  of  section  9. 

Concurring  Statement  of  Commissioner 
Jonathan  Adelstein 

Re:  Assessment  and  Collection  of  Regulatory 
Fees  for  Fiscal  Year  2003:  MD  Docket  No.  03- 
83 

I  can  only  concur  with  the  Commission's 
decision  to  collect  regulatory  fees  for  fiscal 
year  2003  because  I  disagree  with  the 
methodology  used  to  determine  the  actual 
fees  assessed  in  this  item. 

Section  9  of  the  Communications  Act 
requires  the  Commission  to  assess  and  collect 
regulatory  fees  to  recover  the  costs  of 
regulatory  activities  performed  by  the 
Commission.  It  further  requires  that  assessed 
fees  be  derived  by  determining  the  full-time 
equivalent  number  of  employees  (Kits) 
performing  these  regulatory  activities. 
Finally,  while  the  Commission  is  able  to 
make  permitted  amendments  to  the  original 
Scihedule  of  Regulatory  Fees.  Section  9(i) 


requires  the  (Dommission  to  do  so  based  on 
an  accounting  system  necessary  to  make  the 
adjustments,  which  are  authorized  by 
subsection  9(b)(3). 

I  am  concerned  that  the  Commission's 
approach  to  regulatory  fees  does  not  truly 
recover  the  costs  for  regulatory  activities  on 
a  service  by  service  basis.  We  essentially  rely 
on  repeated  proportionate  increases  of  the 
preceding  year's  schedule,  adjusted  to  reflec:t 
increases  or  decreases  in  payment  units. 
While  the  statute  does  sp>ecifically 
contemplate  a  proportionate  increase, 
subsection  9(b)(l)(3)  also  requires  the 
Commission  to  amend  the  Schedule  of 
Regulatory  Fees  if  it  determines  that  the 
schedule  requires  amendment  to  comply 
with  the  requirement  to  assess  fees  by 
determining  the  FTEs  performing  these 
regulatory  activities. 

While  I  understand  the  (Dommission  has 
been  considering  a  new  cost-based 
accounting  system  for  some  time,  it  is 
unclear  if  that  system  will  enable  us  to  better 
c»mply  with  Section  9  of  the  Act.  It  is  my 
hope  that  a  new  cost-based  accounting 
system  would  more  readily  react  to  changes 
that  have  increased  or  decreased  our 
regulatory  ac:tivities  on  a  service  by  service 
basis  so  that  the  appropriate  costs  are  passed 
along  to  the  proper  services  from  year  to  year. 
I  strongly  encourage  the  (Dommission  to  take 
such  steps  over  the  upcoming  year. 

Commercial  Mobile  Radio  Service  (CMRS) 
Messaging.  I  am  pleased  that  through  the 
policy  of  permitted  amendments  we  have 
made  the  decision  to  not  increase  the 
regulatory  fee  for  the  CMRS  messaging 
industry.  However,  I  disagree  with  the 
specific  rationale  for  reducing  the  fee.  I 
believe  that  the  fee  should  have  been 
maintained  or  reduced  based  on  the  level  of 
regulatory  activities  expended  by 
Commission  FTEs  not  on  the  economic  status 
of  the  industry,  as  this  item  does. 

Indeed,  many  of  our  regulatees  have 
suffered  through  difficult  financial 
circumstances  through  the  last  several  years. 
While  the  CMRS  messaging  industry  may 
have  suffered  disproportionately,  I  would 
have  preferred  that  we  first  assess  the  level 
of  regulatory  activity  asscx:iated  with  the 
industry  before  making  any  adjustment  based 
on  an  ostensible  public  interest 
determination.  A  cost-based  accounting 
system  may  have  permitted  us  to  lower  the 
CMRS  messaging  regulatory  fee  without  even 
addressing  the  financial  health  of  the 
messaging  industry.  Similarly,  in  the  future, 
such  a  system  may  eliminate  the  disparities 
that  result  from  automatic  increases  for  all 
services  based  on  a  previous  year's  regulatory 
fee  schedule,  which  we  properly  corrected 
here. 

Classification  of  Local  Multipoint 
Distribution  Service  (LMDS).  Finally,  I  want 
to  highlight  my  significant  concern  with  that 
portion  of  the  item  in  which  the  Ck)mmission 
cxincludes  that  LMDS  warrants  a  separate  fee 
category  from  microwave  and  assesses  LMDS 
licensees  a  fee  of  $265  per  license.  As 
previously  stated,  I  believe  that  in  assessing 
regulatory  fees,  we  should  first  look  at  the 
number  of  FTEs  performing  the  regulatory 
activities  associated  with  that  servic^e,  which 
was  not  done  here. 
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it  is  appropriate  to  separate 
service  from  the  Multipoint 

ice  (MDS)  regulatory  fee 
unable  to  agree  with  the 
the  LMDS  service  requires 

activities  than  those 
other  Part  101  Fixed 
Slices,  bideed,  two  other 
s  dare  very  similar  service 
with  LMDS— 24  GHz  and  39 
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microwave  regulatory  fees. 
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initiate  a  rulemaking  that  will  closely  look  at 
the  regulatory  fees  assessed  against  the 
microwave  services  including  LMDS.  I 
support  this  effort  and  strongly  encqurage  the 
Commission  to  use  this  rulemaking  as  the 
foundation  for  a  more  comprehensive  review 
of  the  methodology  for  assessing  regulatory 
fees  as  outlined  above. 

Rule  Changes 

■  Part  1  of  Title  47  of  the  Code  of  Federal 
Regiilations  is  amended  to  read  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

■  1.  The  authority  citation  for  part  1 
continues  to  read  as  follovirs: 


Authority;  47  U.S.C.  151, 154(i),  154(j), 
155,  225,  303,  309. 

■  2.  Section  1.1117  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 


§1.1117 
review. 


Petitions  and  applications  for 


(f)  Petitions  for  waiver  of  a  fee  based 
on  financial  hardship  will  be  subject  to 
the  provisions  of  paragraph  1.1166(e). 

■  3.  Section  1.1152  is  revised  to  read  as 
follows: 

§  1 .1 152    Schedule  of  annual  regulatory 
fees  and  filing  locations  for  wireless  radio 
services. 


Exclusive  use  sennces  (per  license) 


Fee 
amount^ 


Address 


1.  Land  Mobil0  (Above  470  MHz  and  220  MHz  Local.  Base  Station  & 
SMRS)  (47  CFR,  Part  90) 

(a)  New.  i»enew/Mod  (FCC  601  &  159) 

(b)  l^ew,  J^enew/Mod  (Electronic  Filing)  (FCC  601  &  159) 

(c)  Renewal  Only  (FCC  601  &  159)  

(d)  Renev*al  Only  (Electronic  Filing)  (FCC  601  &  159)  


$10.00 
$10.00 
$10.00 
$10.00 


FCC,  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994.  Pittsburgh,  PA.  15251-5994. 
FCC,  P.O.  Box  358245,  Pittsburgh.  PA,  15251-5245. 
FCC,  P.O.  Box  358994,  Pittsburgh.  PA.  15251-5994. 


220  MHz  Nationwide 


(a)  New.  Ulenew/Mod  (FCC  601  &  159) 

(b)  New,  fflenew/Mod  (Electronic  Filing)  (FCC  601  &  159) . 

(c)  Renewal  Only  (FCC  601  &  159)  

(d)  Renewal  Only  (Electronic  Filing)  (FCC  601  &  159)  

2.  Microwave  (47  CFR  Pt.  101)  (Private): 

(a)  New,  Renew/Mod  (FCC  601  &  159) 

(b)  New,  Renew/Mod  (Electronic  Filing)  (FCC  601  &  159) , 

(c)  Renewal  Only  (FCC  601  &  159) 

(d)  Renewal  Only  (Electronic  Filing)  (FCC  601  &  159)  

3.  218-219  MIHz  Sen/ice: 

(a)  New,  Renew/Mod  (FCC  601  &  159) ^ 

(b)  New,  Renew/Mod  (Electronic  Filing)  (FCC  601  4  159) . 

(c)  Renewal  Only  (FCC  601  &  159)  

(d)  Renewal  Only  (Electronic  Filing)  (FCC  601  &  159)  

4.  Stiared  Use  Services: 


$5.00 
$5.00 
$5.00 
$5.00 

$25.00 
$25.00 
$25.00 
$25.00 

$30.00 
$30.00 
$30.00 
$30.00 


FCC.  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA.  15251-5245. 
FCC.  P.O.  Box  358994.  Pittsburgh.  PA.  15251-5994 

FCC.  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC.  P.O.  Box  358994,  Pittsburgh.  PA.  15251-5994. 
FCC.  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC.  P.O.  Box  358994,  Pittsburgh.  PA.  15251-5994. 

FCC,  P.O.  Box  358130.  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994.  Pittsburgh,  PA,  15251-5994. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC.  P.O.  Box  358994,  Pittsburgh,  PA,  15251-6994. 


Land  Mobile  (Frequencies  Below  470  MHz— except  220  MHz) 


(a)  New, 

(b)  New, 


llenew/Mod  (FCC  601  &  159) 

Itenew/Mod  (Electronic  Filing)  (FCC  601  &  159) 


$5.00 
$5.00 


FCC.  P.O.  Box  358130.  Pittsburgh,  PA.  15251-5130. 
FCC,  P.O.  Box  358994.  Pittsburgh,  PA,  15251-5994. 


(c)  Renewal  Only  (FCC  601  &  159)  

(d)  Renewal  Only  (Electronic  Filing)  (FCC  601  &  159) 


$5.00 
$5.00 


FCC.  P.O.  Box  358245,  Pittsburgh,  PA.  15251-5245. 
FCC.  P.O.  Box  358994,  Pittsburgh,  PA.  15251-5994. 


General  Mobile  Radio  Service 


(a)  New,  llenew/Mod  (FCC  605  &  159) 

(b)  New,  llenew/Mod  (Electronic  Filing)  (FCC  605  &  159) 

(c)  Rene\4al  Only  (FCC  605  &  159)  

(d)  Renewal  Only  (Electronic  Filing)  (FCC  605  &  159) 


$5.00 
$5.00 
$5.00 
$5.00 


FCC,  P.O.  Box  358130.  Pittsburgh.  PA,  15251-5130. 
FCC.  P.O.  Box  358994.  Pittsburgh.  PA,  15251-5994. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC.  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 


Rural  Radio  (Part  22) 


(a)  New. 
(FCC 

(b)  Renewal 


601 


Additional  Facility.  Major  Renew/Mod  (Electronic  Filing) 
&  159). 
.  Minor  Renew/Mod  (Electronic  Filing).  (FCC  601  &  159) 


$5.00 
$5.00 


FCC.  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 
FCC,  P.O.  Box  358994,  Pittsburgh.  PA,  15251-5994. 


Marine  Coast 


(a)  Nev*  Renewal/Mod  (FCC  601  &  159) 

(b)  Renewal  Only  (FCC  601  &  159) 

(c)  Renevtel  Only  (Electronic  Filing)  (FCC  601  &  159) 


$10.00 
$10.00 
$10.00 


FCC.  P.O.  Box  358130.  Pittsburgh,  PA,  15251-5130. 
FCC.  P.O.  Box  358245.  Pittsburgh,  PA,  15251-5245. 
FCC.  P.O.  Box  358994.  Pittsburgh,  PA,  15251-5994. 
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Exclusive  use  services  (per  license) 


Fee 
amount ' 


Address 


Aviation  Ground 


(a)  New,  Renewal/Mod  (FCC  601  &  159) 

(b)  Renewal  Only  (FCC  601  &  159) 

(c)  Renewal  Only  (Electronic  Filing)  (FCC  601  &  159) 


FCC.  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA.  15251-5994. 


Marine  Ship 


(a)  New.  Renewal/Mod  (FCC  605  &  159) 

(b)  New.  Renewal/Mod  (Electronic  Filing)  (FCC  605  &  159) 

(c)  Renewal  Only  (FCC  605  &  159) 

(d)  Renewal  Only  (Electronic  Rling)  (FCC  605  &  159)  


$15.00 
$15.00 
$15.00 
$15.00 


FCC,  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 


Aviation  Aircraft 


(a)  New,  Renew/Mod  (FCC  605  &  159) 

(b)  New,  Renew/Mod  (Electronic  Filing)  (FCC  605  &  159) 

(c)  Renewal  Only  (FCC  605  &  159) 

(d)  Renewal  Only  (Electronic  Filing)  (FCC  605  &  159)  

5.  Amateur  Vanity  Call  Signs: 

(a)  Initial  or  Renew  (FCC  605  &  159)  , 

(b)  Initial  or  Renew  (Electronic  Filing)  (FCC  605  &  159)  .... 

6.  CMRS  Mobile  Sen/ices  (per  unit)  (FCC  159)  

7.  CMRS  Messaging  Services  (per  unit)  (FCC  159) , 

8.  Multipoint  Distribution  (Includes  MMDS  and  MDS) , 


9.  Local  Multipoint  Distribution  Service 


FCC,  P.O.  Box  358130,  Pittsburgh,  PA,  15251-5130. 
FCC,  P.O.  Box  358994,  Pittsburgh,  PA,  15251-5994. 
FCC,  P.O.  Box  358245,  Pittsburgh,  PA,  15251-5245. 
FCC,  P.O.  Box  358994,  Pittsburgh.  PA.  15251-5994. 


FCC.  P.O.  Box  358130. 
FCC,  P.O.  Box  358994, 
FCC,  P.O  Box  358835, 
FCC,  P.O  Box  358835, 
FCC,    Multipoint.   P.O. 

15251-5835. 
FCC,    Multipoint.    P.O. 

15261-5835. 


Pittsburgh.  PA. 
Pittsburgh.  PA. 
Pittsburgh.  PA. 
Pittsburgh,  PA, 
Box   358835, 


15251-5130. 
15251-5994. 
15251-5835. 
15251-5835. 
Pittsburgh,   PA, 


Box   358835,    Pittsburgh.    PA. 


'  Note  that  "small  tees"  are  collected  in  advance  for  the  entire  license  term.  The  annual  fee  amount  shown  in  this  tat>le  (categories  1  through 
5)  must  be  multiplied  by  the  5-  or  10-year  license  term,  as  appropriate,  to  amve  at  the  total  amount  of  regulatory  fees  owed.  Application  fees 
may  also  apply  as  detailed  in  §  1 .1 102  of  this  chapter. 

2  These  are  standard  fees  that  are  to  be  paid  in  accordance  with  section  1  11 57(b). 

3  These  are  standard  fees  that  are  to  be  paid  in  accordance  with  section  1.1157(b). 


■  4.  Section  1.1153  is  revised  to  read  as 
follows: 


§  1 .11 53  Schedule  of  annual  regulatory 
fees  end  filing  locations  for  mass  media 
services. 


Radio  [AM  and  FM]  (47  CFR,  part  73) 


Fee  amount 


Address 


I.AM  Class  A: 

<=25,000  population 

25.001-75.000  population  

75.001-150.000  population  

150.001-500,000  population  

500,001-1.200,000  population  .. 
1,200.001-3,000,000  population 
>3.000.000  population 

2.  AM  Class  B: 

<=25.000  population  

25.001-75.000  population  

75.001-150,000  population  

150.001-500.000  population  

500.001-1.200.000  population  .. 
1,200,001-3,000,000  population 
>3,000,000  population  

3.  AM  Class  C: 

<=25,000  population  

25,001-75,000  population  

75,001-150,000  population  

150,001-500,000  population  

500,001-1,200,000  population  .. 
1,200,001-3,000,000  population 
>3,000.000  population  

4.  AM  Class  D: 

<=25,000  population  

25.001-75,000  population  

75.001-150.000  population  

150.001-500.000  population  


$600 

1,200 
1.800 
2.700 
3,900 
6.000 
7.200 

450 
900 
1,125 
1.925 
2.925 
4.500 
5.400 

325 

475 

650 

975 

1.625 

2.450 

3.100 

400 

600 

1.000 

1,200 


FCC.  Radio.  P.O.  Box  358835,  Pittsburgh,  PA  15251- 
5835. 
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Radio  [AM  and  FM]  (47  CFR,  part  73) 


Fee  amount 


Address 


500,001- 1,200,000  population  ... 
1,200,001-3.000,000  population 

>3,000,(|D0  population  

5.  AM  Constrtiction  Perniit 


6.  FM  Classes  A.  B1  and  C3: 

<=25,000  population  

25,001-75,000  population  

75,001-150,000  population  

_-     150,001-500.000  population  

500,001- 1,200,000  population  ... 
1,200,00|t -3,000,000  population 
>3,000,0tK)  population  

7.  FM  Classae  B,  C,  CO,  CI  and  02: 

<=25,OO0  population  

25,001-75.000  population  

75,001-150,000  population  

150,001-500,000  population  

500,001- 1 ,200,000  population  ... 
1 ,200.00 1-3,000,000  population 
>3,000,0  X)  population  

8.  FM  Constriiction  Permits 


2,000 

3,200 

4,000 

455 

475 
950 
1,300 
2,025 
3,200 
5,225 
6.650 

625 
1.100 
2,025 
2.650 
3,900 
6,250 
8.125 
1.850 


TV  (47  CFR,  Part  73)  VHF  Commercial 


1.  Markets  1  hru  10 


2.  Markets  11  thru  25  ... 

3.  Markets  2€  ttim  50  ... 

4.  Markets  51  ttiru  100  . 

5.  Ren»ining  Markets  ... 

6.  Constructic  n  Permits 


57,650 

43.225 

30.125 

18,075 

4.450 

4.625 


FCC.  TV  Branch,  P.O.  Box  358835,  Pittsburgh.  PA. 
15251-5835. 


UHF  Commercial 


1.  Markets  1   hru  10 


2.  Markets  1 1 

3.  Markets  2e 

4.  Markets  51 

5.  Remaining 


thm25  .. 
thnj  50  .. 
thm  too 
Markets  .. 


6.  Construction  Permits 


15.850 

12.875 
8,075 
4.975 
1.425 
8,300 


FCC,  UHF  Commercial.  P.O.  Box  358835,  Pittsburgh. 
PA,  15251-5835. 


Satellite  UHF/VHF  Commercial 


1.  All  Markets 


2.  Constructidi  Permits  

Low  Power  TV,  TV/FM  Translator,  &  TV/FM  Booster  (47  CFR  Part  74) 


Broadcast  Au  ciliary 


1.000 

515 
365 

10 


FCC  Satellite  TV,  P.O.  Box  358835,  Pittsburgh,  PA. 
15251-5835. 

FCC,  Low  Power.  P.O.  Box  358835.  Pittsburgh.  PA 

15251-5835. 
FCC,    Auxiliary,    P.O.    Box    358835.    Pittsburgh.    PA 

15251-5835. 


■  5.  Section 
follows: 


1.1154  is  revised  to  read  as        §1.1154    Schedule  of  annual  regulatory 

charges  and  filing  locations  for  common 
carrier  services. 


Fee  amount 


Address 


Radio  facilities 


1.  Microwave 
&  159). 


(Domestk:  Public  Fixed)  (Electronic  Filing)  (FCC  Fomri  601 


$25.00 


FCC,  P.O.  Box  358994,  Pittsburgh.  PA  15251-5994. 


Carriers 


1.  Interstate  Telephone  Service  Providers  (per  interstate  and  inter- 
national eni-user  revenues)  (see  FCC  Form  499-A). 


.00199 


FCC,    Carriers,    P.O.    Box    358835,    Pittsburgh,    PA 
15251-5835. 
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■  6.  Section  1.1155  is  revised  to  read  as 
follows: 


§  1 .1 1 55    Schedule  of  regulatory  fees  and 
filing  locations  for  cable  television  services. 


Fee  amount 


Address 


1.  Cable  Television  Relay  Service  .... 

2.  Cable  TV  System  (per  subscriber) 


$90 
.66 


FCC,  Cable.  P.O.  Box  358835.  Pittsburgh,  PA 

15251-5835. 
FCC.  P.O.  Box  358835,  Pittsburgh,  PA  15251- 

5835. 


■  7.  Section  1.1156  is  revised  to  read  as 
follows: 


§1.1156    Sctiedule  of  regulatory  fees  and 
filing  locations  for  international  services. 


Fee  amount 


Address 


Radio  Facilities 


1.  International  (HF)  Broadcast  

2.  Intematkmal  PuWc  Rxed 

Space  Stations  (Geostationary  Orbit) 

Space  Stations  (Non-Geostationary  Oibil) 


FCC.  International.  P.O.  Box  358835.  Pittsburgh,  PA 

15251-5835. 
FCC.  International,  P.O.  Box  358835,  Pittsburgh,  PA 

15251-5835. 
FCC,  Space  Stations.  P.O.  Box  358835,  Pittsburgh,  PA 

15251-5835. 
FCC,  Space  Stations,  P.O.  Box  358835,  Pittsburgh,  PA 

15251-5835. 


Earth  Stations 


Transmit/Receive  &  Transmit  Only  (per  authorization  or  registeration)  .... 


210 


FCC.  Earth  Station,  P.O.  Box  358835,  Pittsburgh.  PA 
15251-5835. 


Carriers 


International  Bearer  Circuits  (per  active  64KB  circuit  or  equivalent) 


2.67 


FCC.  Intematk)nal,  P.O.  Box  358835.  Pittsburgh,  PA 
15251-5835. 


■  8.  Section  1.1166  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  1 .1 1 66    Waivers,  reductions  and  deferrals 
of  regulatory  fees. 

***** 

(e)  Petitions  for  waiver  of  a  fee  based 
on  financial  hardship,  including 
bankruptcy,  will  not  be  granted,  even  if 
otherwise  consistent  with  Conunission 


policy,  to  the  extent  that  the  total 
regulatory  and  application  fees  for 
which  waiver  is  sought  exceeds 
$500,000  in  any  fiscal  year,  including 
regulatory  fees  due  in  any  fiscal  year, 
but  paid  prior  to  the  due  date.  In 
computing  this  amount,  the  amoimts 
owed  by  an  entity  and  its  subsidiaries 
and  other  affiliated  entities  will  be 


aggregated.  In  cases  where  the  claim  of 
financial  hardship  is  not  based  on 
bankruptcy,  waiver,  partial  waiver,  or 
deferral  of  fees  above  the  $500,000  cap 
may  be  considenni  on  a  case-by-case 
basis. 

[FR  Doc.  03-20449  Filed  8-12-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Paft  432 
[FRL-7543-t] 
RIN  2040-Al>56 

Effluent  Liaiitations  Guidelines  and 
New  Source  Perfonnance  Standards 
for  the  Meat  and  Poultry  Products 
Point  Source  Category;  Notice  of  Data 
Availabilitvl 


agency: 

Agency 
action: 


Enjvironinental  Protection 

I. 
Notice  of  data  availability. 


summary: 

8582),  EPA 
establish 
limitations 
the  meat 


Cm: 


po  nt 


anid 
point  sourc  b 
product 
proposal 
300  facilities 
discharges 
from  the  o 
meat  processing 
independeqt 
developed 
changes  in 
over  the  las  t 
measures 
nutrients, 
establish 
poultry 
time. 

In  the  pn 
solicited 
received  c 


February  25.  2002  (67  FR 
published  a  proposal  to 
te  :hnology-based  effluent 
guidelines  and  standards  for 
poultry  products  (MPP) 
category  (formerly  the  meat 
source  category).  The 
wbuld  apply  to  approximately 
that  have  wastewater 
( iirectly  to  surface  waters 
peration  of  new  and  existing 
,  poultry  processing  and 
rendering  facilities.  EPA 
I  he  proposal  to  address 
he  meat  processing  industry 
30  years,  and  to  include 
reduce  pollution  from 
so,  the  proposal  would 
national  regulations  for  the 
pro  :essing  industry  for  the  first 


tlat 
/Is 


posal,  EPA  specifically 
ccfciment  on  20  issues.  EPA 
ents  on  these  and  other 


ofiime 


issues  from  various  stakeholders, 
including  State  and  local  regulatory 
authorities,  environmental  groups, 
individual  industrial  facilities  and 
industry  groups,  and  private  citizens. 
This  notice  of  data  availability  presents 
a  sunmiary  of  data  received  in 
comments  since  the  proposal  and 
additional  data  collected  by  EPA  and 
describes  how  these  data  may  be  used 
by  EPA  in  developing  final  regulations. 
EPA  is  evaluating  how  the  comments 
and  new  data  may  change  certain 
aspects  of  the  regulatory  analysis 
presented  at  proposal  and  how  this 
information  might  affect  the  regulatory 
options  considered  for  the  proposal. 
This  includes  an  evaluation  of  the 
underlying  data  and  methodology  used 
to  estimate  the  costs,  pollutant  load 
reductions,  and  financial  impacts 
associated  with  the  proposed  regulation 
in  light  of  the  comments  and  new 
information.  This  doctmient  describes 
EPA's  nurent  thinking  on  these  subjects 
and  presents  information  on  how  the 
new  data  and  information  received 
since  proposal  could  affect  the  proposed 
limitations  and  standards.  Today,  EPA 
is  making  these  data  and  new 
information  available  for  public  review 
and  comment.  The  new  data  and 
analyses  on  non-small  red  meat  and 
poultry  slaughterhouses  (the  largest 
industry  subcategories)  are  summarized 
and  discussed  in  this  notice.  Due  to 
time  constraints  in  preparing  the  NODA 
the  new  costs  and  loadings  for 
processing-only  red  meat  and  poultry 
facilities,  independent  rendering 
facilities,  and  small  facilities  are  not 


presented  in  this  document,  but  this 
information  will  be  available  in  the 
public  docket  for  public  review  at  the 
time  of  the  NODA  publication.  EPA 
solicits  public  comment  on  the  .issues 
and  information  presented  in  this  notice 
of  data  availability  and  in  the  public 
docket  supporting  this  docimient. 

This  document  also  serves  to  clarify 
the  distinction  between  an  MPP  facility 
and  a  CAFO,  and  specifically  discusses 
the  possible  changes  to  the  MPP  rule  as 
a  result  of  the  clarification. 
DATES:  You  must  submit  comments  by 
September  29,  2003. 
ADDRESSES:  Public  comments  regarding 
this  document  should  be  mailed  to 
Water  Docket,  Environmental  Protection 
Agency,  Mailcode  4101T,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460,  Attention 
Docket  ID  No.  OW-2002-0014,  or 
submitted  electronically  at  bttp.epa.gov/ 
edocket.  For  additional  information  on 
how  to  submit  comments  see  section  B, 
"SUPPLEMENTARY  INFORMATION,  How  and 
To  Whom  Do  I  Submit  Comments?" 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  contact  Ms. 
Samantha  Lewis  at  (202)  566-1058  or  at 
the  following  e-mail  address: 
lewis.samantha@epa.gov  or  Ms.  Shari 
Barash  at  (202)  566-0996  or  at  the 
following  e-mail  address: 
barash.shari@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include: 


Category 


Examples  of  regulated  entities 


Primary  SIC  and 
NAICS  codes 


Industry 


Facilities  engaged  in  first  processing,  furttier  processing,  or  rendering  of  noeat 
and  poultry  products,  which  may  include  the  following  sectors: 

Meat  Packing  Plant  

Animal  (except  Poultry)  Slaughtering 

Meat  Processed  from  Carcasses  

Sausages  and  Other  Prepared  Meat  Products 

Poultry  Slaughtering  and  Processing .^. 

Poultry  Processing 

Rendering  and  Meat  By-Product  Processing 

Support  Activities  for  Animal  Production  

Prepared  Feed  and  Feed  Ingredients  for  Animals  and  Fowls,  Except  Dogs 
and  Cats. 

Dog  and  Cat  Food 

Dog  and  Cat  Food  Manufacturing 

Other  Anim^  Food  Manufacturing  

All  Other  Miscellaneous  Food  Manufacturing 

Animal  and  Marine  Fats  and  Oils '. 

Poultry  Hatcheries  , 

Livestock  Servk:es,  Except  Veterinary 


2011  (SIC) 

311611  (NAICS) 

311612  (NAICS) 
2013  (SIC) 
2015  (SIC) 
311615  (NAICS) 

311613  (NAICS) 
11521  (NAICS) 
2048  (SIC) 

2047  (SIC) 
311111  (NAICS) 
311119  (NAICS) 
311999  (NAICS) 
2077  (SIC) 
11234  (NAICS) 
0751  (SIC) 


The  prec^di 
be  exhausti  fe 
guide  for  re  iders 
likely  to  be  regulated 


ng  table  is  not  intended  to 
,  but  rather  provides  a 
regarding  entities 
by  the  proposed 


rule.  This  table  lists  the  tjrpes  of  entities 
that  EPA  is  now  aware  could  potentially 
be  regulated  by  promulgation  of  the 
proposed  rule.  Other  types  of  entities 


not  listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
facility  would  be  regulated  by 
promulgation  of  the  proposed  rule,  you 
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should  carefully  examine  the 
applicability  subsection  of  each 
proposed  subpart  of  part  432.  You 
should  also  examine  the  description  of 
the  proposed  scope  of  each  subpart  in 
section  VI.B  of  the  proposed  rule.  If  you 
have  questions  regarding  the 
applicability  of  this  proposed  rule  to  a 
particular  entity,  please  contact  the 
person  listed  for  technical  information 
in  the  preceding  FOR  FURTHER 
INFORMATION  CONTACT  section. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  Docket  ID  No.  OW-2002-0014. 
The  official  public  docket  consists  of  the 
docimients  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  The  official  public  docket 
is  the  collection  of  materials  that  is 
available  for  public  viewing  at  the  Water 
Docket  in  the  EPA  Docket  Center,  (EPA/ 
DC)  EPA  West,  Room  B102, 1301 
Constitution  Ave.,  NW.,  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  For  access  to  docket 
materials,  please  call  ahead  to  schedule 
an  appointment.  Every  user  is  entitled 
to  copy  266  pages  per  day  before 
incurring  a  charge.  The  Docket  may 
charge  15  cents  a  page  for  each  page 
over  the  page  limit  plus  an 
administrative  fee  of  $25. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 

'  electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  bttp://www.epa.gov/edocket/ 
to  submit  or  view  public  pomments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search." 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  confidential 
business  information  (CBI)  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 


wrill  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  "To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
dogket  materials  through  the  docket 
facility  identified  in  section  B.l.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material.  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  conunent,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Pubuc  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

For  adaitional  information  about 
EPA's  electronic  public  docket  visit  EPA 
Dockets  online  or  see  67  FR  38102.  May 
31.2002. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Ple'ase  ensure  that  your 


comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments.  If  you  wish  to  submit  CBI  or 
information  that  is  otherwise  protected 
by  statute,  please  follow  the  instructions 
in  section  D.  Do  not  use  EPA  Dockets  or 
e-mail  to  submit  CBI  or  information 
protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  yoiu  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD-ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD-ROM.  This  ensvu-es  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  yoiu'  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  conmient.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
end  made  available  in  EPA's  electronic 
public  docket.  If  EPA  carmot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  bttp://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  To  access  EPA's 
electronic  public  docket  from  the  EPA 
Internet  Home  Page,  select  "Information 
Sources,"  "Dockets,"  and  "EPA 
Dockets."  Once  in  the  system,  select 
"search,"  and  then  key  in  Docket  ID  No. 
OW-2002-0014.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  your  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  yoin  comment. 

ii.  E-mail.  Conunents  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov,  Attentiian  Docket  ID 
No.OW-2002-0014.  In  contrast  to  EPA's 
electronic  public  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  U  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
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addresses  t&at  are  automatically 
captured  by  EPA's  e-mail  system  ase 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  avail^le  in  EPA's  electronic 
public  docldet. 

iii.  Disk  dt  CD-ROM.  You  may  submit 
comments  qn  a  disk  or  CD-ROM  that 
you  mail  to  the  mailing  address 
identified  iii  section  C.2.  These 
electronic  snbmissions  will  be  accepted 
in  Word  Peijfect,  Microsoft  Word,  or 
ASCn  file  farmat.  Avoid  the  use  of 
special  characters  and  any  form  of 
encryption.  I 

2.  By  Mail  Send  an  original  aad  three 
(3)  copies  of  your  comments  and 
enclosures  ap  well  as  any  references 
cited  in  youf  comments  to  Water 
Docket,  Environmental  Protection 
Agency.  Ma^lcode:  4101T,  1200 
Pennsylvania  Avenue,  NW., 
Washington  DC  20460,  Attention 
Docket  ID  NJ).  OW-2002-0014. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  youij  comments  to  Water  Docket, 
EPA  Docket  Center.  EPA  West,  Room 
B102,  1301  (fconstitution  Avenue,  NW.. 
Washington,  DC,  Attention  Docket  ID 
No.  OW-2002-0014.  Such  deliveries  are 
only  acceptad  during  the  Docket's 
normal  hours  of  operation,  as  identified 
in  section  B.n. 

D.  How  Shoild  I  Submit  CBI  to  the 
Agency? . 
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information  that  you 
CBI  electronically 
s  electronic  public  docket 
Send  information 
CBI  by  mail  only  to  the 
Engineering  & 
,  Mail  Code  4303T, 
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Docket  ID  No.  OW- 
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clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  one  of  the  people 
identified  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  fdr  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  yoxii 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
deadline  identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  pro\aded 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 
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C.  Concerns  Regarding  Fecal  Coliforms 
Limitations  and  Standards 

D.  Concerns  About  Total  Nitrogen 
Limitations  and  Standards 
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and  Information  are  Being  Considered? 

C.  Toxicity  Assessment:  What  Changes  and 
Information  are  Being  Considered? 

D.  Other  Benefits  Categories  Being 
Considered 

VIII.  Possible  Changes  to  the  Proposed 
Limitations  and  Standards 

A.  Revision  of  Statistical  Methodology  for 
Long-Term  Averages  and  Loadings 

B.  Consideration  of  Assumed  Monitoring 
Frequency 

C.  Data  Review  for  Final  Limitations  and 
Standards 

D.  Evaluation  of  Final  Variability  Factors 

E.  Evaluation  of  Achievability  of  Final 
Limitations  and  Standards 

F.  Errors  in  40  CFR  part  432  and 
Recodification 

IX.  Consideration  of  Options 

A.  Description  of  Modified  Options 

B.  Options  Being  Considered  for  Best 
Practicable  Control  Technology 
Currently  Available  (BPT) 

C.  Options  Being  Considered  for  Best 
Available  Technology  Economically 
Achievable  (BAT) 

D.  Options  Being  Considered  for  New 
Source  Performance  Standards  (NSPS) 

X.  Revised  Estimates  of  Costs,  Loadings, 

Economic  Impacts,  and  Cost- 
Effectiveness 

A.  Revised  National  Estimates  of  Costs, 
Loadings,  and  Economic  Impacts 

B.  Revised  National  Estimates  of  Cost 
Reasonableness  and  Cost-Effectiveness 

C.  Results  of  Barrier  to  Entry  Analysis  for 
New  Sources 

XI.  Solicitation  of  Comment 

I.  Purpose  of  This  Document 

Today's  document  has  several 
purposes.  First,  EPA  is  presenting  a 
summary  of  new  data  and  information 
submitted  during  the  public  comment 
period  on  the  proposed  MPP  regulations 
as  well  as  data  collected  by  EPA  since 
proposal.  Second,  EPA  discusses  major 
issues  raised  in  comments  on  the 
proposal  and  revisions  in  the  data 
analyses  resulting  ft-om  these  comments 
and  the  additional  data.  Third,  the 
document  summarizes  EPA's  current 
thinking  on  how  this  new  information 
and  suggestions  made  by  commenters 
affect  the  analyses  of  the  proposed  rule. 
The  document  also  sunmiarizes  several 
changes  from  the  proposed  regulatory 
requirements  that  EPA  is  considering  for 
the  final  rule  in  light  of  the  new 
material.  The  dociunent  includes 
revised  target  effluent  concentrations  for 
each  model  technology  that  incorporate 
post-proposal  data  collections  and 
submissions  that  EPA  used  for 
developing  revised  compliance  cost  and 
pollutant  loading  reduction  estimates. 
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Finally,  the  document  discusses  how 
incorporation  of  the  new  data  and 
information  would  affect  the  cost  and 
removals  estimates  associated  with 
various  treatment  options. 

Since  proposal,  EPA  has  incorporated 
a  significant  amount  of  additional 
technical  and  economic  data  (from  fully 
analyzing  ajl  of  the  previously  collected 
industry  survey  information  as  well  as 
newly  submitted/collected  data)  into  the 
database  used  for  developing  the 
proposed  MPP  effluent  limitations  and 
standards.  New  data  that  EPA  has  used 
in  the  revised  cost  and  economic 
models  discussed  in  this  NODA  include 
data  fit>m  screener  surveys  and  detailed 
surveys  that  were  not  received  in  time 
to  be  incorporated  into  the  analysis  for 
the  proposal  and  data  from  EPA  and 
industry  wastewater  sampling  of  MPP 
raw  wastewater,  influent  to  treatment 
and  wastewater  effluent.  In  addition, 
EPA  has  modified  certain  assumptions 
used  in  its  cost  and  pollutant  loadings 
models.  The  new  analyses  presented  in 
this  NODA  provide  EPA's  ciurent 
thinking  on  how  the  analyses  of 
regulatory  options  for  the  final  rule  may 
change  as  a  result  of  the  additional 
information  obtained. 

For  a  number  of  the  subcategories 
proposed  for  regulation,  these 
modifications  have  resulted  in  changes 
in  the  estimated  cost  and  pollutant 
removals  associated  with  the  treatment 
options  considered  at  proposal.  As  a 
consequence,  the  estimated  economic 
impacts  and  cost  effectiveness  of  the 
treatment  options  have  changed  as  well. 
In  light  of  these  new  results,  EPA  is 
seeking  further  conmient  on  the 
regulatory  options  considered  for  the 
proposal  as  well  as  several 
modifications  to  these  options  that  are 
based  in  part  on  new  information 
regarding  technology  in  place  in  the 
industry. 

Through  this  notice  of  data 
availability,  EPA  seeks  further  public 
conunent  on  any  and  all  aspects  of  the 
specific  data  and  issues  it  has  identified 
here.  However,  EPA  is  seeking  public 
comment  only  on  these  specific  data 
and  issues.  Nothing  in  today's 
document  is  intended  to  invite  further 
discussion  of  other  issues  discussed  in 
the  MPP  proposal  or  to  reopen  the 
proposal  in  general  for  additional  public 
comments.  EPA  continues  to  review  the 
comments  already  submitted  on  the 
proposed  rule  and  will  address  those 
comments,  along  with  comments 
submitted  on  the  data  and  issues 
identified  in  today's  document,  in  the 
final  ndemaking. 


n.  New  Anal3rtical  Data  and  Complete 
Survey  Data 

There  are  five  general  areas  of  new 
analytical  data  and  information:  (1)  EPA 
post-proposal  saihpling,  (2)  discharge 
monitoring  report  (DMR)  data,  (3) 
information  itom  EPA  Regional  offices 
and  States,  (4)  data  submitted  by 
industry,  and  (5)  incorporation  of  all 
surveys  and  additional  survey  follow- 
up.  EPA  has  incorporated  much  of  this 
data  into  its  analyses  for  this  NODA. 
However,  some  data  has  not  been 
included  in  the  new  analyses.  As 
discussed  elsewhere,  analyses  for  non- 
small  meat  and  poultry  slaughterhouses 
are  presented  in  this  notice  while 
analyses  for  further  processors, 
renderers  and  small  slaughterers  are 
presented  in  the  rulemaking  docket. 
EPA  has  placed  this  data  in  the  docket 
and  although  it  has  not  incorporated  the 
information  into  its  analyses  for  the 
NODA,  the  Agency  intends  to  use  it  for 
the  final  rule  as  appropriate.  The 
detailed  discussion  below  indicates 
which  data  have  been  incorporated  into 
the  NODA  analysis  at  this  junctm'e  and 
which  have  not.  Sections  II.A-E  discuss 
each  of  the  five  areas  in  more  detail. 

A.  Post-Proposal  Analytical  Wastewater 
Sampling  Data 

In  response  to  public  comments,  EPA 
has  performed  a  number  of  analytical 
wastewater  sampling  episodes  since  the 
publication  of  the  proposed  rule  to 
collect  additional  data  on  raw 
wastewater  loadings,  treatment 
efficiencies,  and  treatment  variability 
for  certain  treatment  options.  EPA  also 
performed  a  holding  time  study  for  the 
bacterial  pollutant  parameters  {e.g.  fecal 
coliforms). 

1.  EPA  Site  Visits  and  Sampling 
Episodes 

Dining  the  comment  period  and  at  the 
public  meetings  on  the  proposal, 
commenters  raised  concerns  over  the 
representativeness  of  EPA's  database  for 
certain  types  of  MPP  facilities  and 
whether  the  treatment  systems  at 
facilities  sampled  as  "BPT"  (Best 
Practicable  Technology)  or  "BAT"  (Best 
Available  Technology)  were  accurately 
represented  in  the  cost  model.  Based  on 
these  concerns,  EPA  worked  with  a 
coalition  of  industry  representatives  to 
identify  types  of  facilities  in  these 
groups  that  would  be  good  candidates 
for  EPA's  post-proposal  wastewater 
sampling  program.  EPA  then  selected 
two  poultry  facilities  identified  by  EPA 
regional  personnel  as  being  good 
sampling  candidates  and  performed  a 
pre-sampling  site  visit  at  each.  During 
the  poultry  site  visits  EPA  collected 


detailed  information  on  the  sampling 
logistics,  production  schedules,  and 
processes  the  treatment  systems 
employed.  This  information  allowed 
EPA  to  determine  whether  the  site  was 
employing  technology  considered  to  be 
"Best  Available  Technology."  Based  on 
this  information,  EPA  selected  one 
poultry  facility  for  analytical  wastewater 
sampling.  This  facility  performs  first 
processing,  further  processing  and 
rendering.  EPA  has  incorporated  data 
fit)m  this  sampling  episode  into  the 
analyses  presented  in  today's  notice. 

In  addition,  based  on  comments 
concerning  facility  operations  and 
analytical  results  during  the  pre- 
proposal  sampling  episodes,  EPA  also 
decided  to  conduct  an  additional 
sampling  episode  at  two  of  the  six  red 
meat  facilities  that  were  sampled  prior 
to  proposal.  In  response  to  comments 
regarding  backgroimd  levels  of  metals 
and  other  pollutants,  EPA  collected 
source  water  samples  during  each  post- 
proposal  sampling  episode.  EPA 
collected  characterization  samples  of 
wastewater  from  production  operations 
and  paired  influent  and  effluent 
samples  from  these  facilities'  treatment 
systems  over  five  days.  EPA  notes  that 
it  did  not  use  the  earlier  data  from  the 
pre-proposal  sampling  episodes  at  these 
two  facilities  in  the  analyses  presented 
in  today's  notice,  due  to  certain  data 
quality  issues.  However,  following 
completion  of  an  evaluation  of  these 
issues,  EPA  may  use  these  episodes 
along  with  the  post-proposal  sampling 
data,  for  the  analyses  supporting  the 
final  rule  (see  Section  VIII  for 
discussion  of  these  data  issues  and 
solicitation  of  comment). 

In  addition,  EPA  conducted  a  post- 
proposal  site  visit  to  a  poultry  further 
processing  facility  (i.e.,  a  poultry 
processing  facility  where  first 
processing  and  rendering  are  not 
performed  on-site]  that  it  had  not 
sampled  previously  and  obtained  grab 
samples  to  characterize  treatment 
system  influent  (i.e.,  raw  influent  prior 
to  preliminary  treatment  steps)  and 
effluent  wastewater.  EPA  has 
incorporated  the  results  from  this 
episode  into  its  revised  analysis  of 
poultry  further  processing  facilities. 
Analyses  for  further  processors  can  be 
found  in  Section  21.1.  DCNs  125606  and 
126002  of  the  public  record. 

EPA  also  sampled  for  Ultimate  BOD  at 
one  red  meat  and  one  poultry  facility. 
The  results  of  the  Ultimate  BOD 
analysis  have  not  been  incorporated  in 
the  analyses  for  the  NODA  (See  Section 
V.D  for  a  discussion  on  the  issues 
associated  with  use  of  these  data).  Non- 
confidential versions  of  all  new  Site 
Visit  Reports  (SVRs)  and  Sampling 
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Episode  Reports  (SERs)  can  be  found  in 
Section  19.J.4.2  the  public  record  for 
this  notice,  j 

EPA  pre\|iously  indicated  that  it 
would  samble  at  an  independent 
renderer  afjer  proposal  (see  67  FR  8606). 
However,  ^A  subsequently  decided 
that  other  data  sources  provided 
adequate  injformation  and  instead 
evaluated  iliformation  on  three 
independent  renderers  provided  by  the 
industry.  This  information  included 
data  on  the  size  of  each  facility,  the 
wastewater  |treatment  in-place  and  the 
wastewater  [characteristics  of  the 
influent  to  ^e  treatment  system  and 
treated  effluent.  Two  of  the  three 
facilities  also  provided  data  collected 
from  wastewater  sampled  at 
intermediate  points  in  the  wastewater 
treatment  s]tstem.  In  EPA's  view,  this 
data  combined  with  (or  evaluated  in 
comparison!  with)  ^^^^  from  sampling 
which  included  rendering  wastewater 
(e.g.,  data  from  a  facility  that  performs 
slaughtering,  further  processing,  and 
rendering)  provide  an  appropriate  basis 
for  evaluating  the  baseline  loadings  and 
treatment-ii<-place  at  rendering 
facilities.  EI|A  has  used  this  data  in  the 
NODA  analysis  for  developing  default 
baseline  concentrations  and  assessing 
treatment-irj-place  for  facilities  in 
Subcategory  f  (Independent  Renderers). 
EPA's  estimates  of  costs  and  pollutant 
loadings  for  Subcategory  J  are  presented 
in  Section  2fl.l,  DCNs  125606  and 
126002  of  the  public  record. 

2.  Holding  'Time  Study 

When  EPl  l  conducted  its  own 
sampling  ep  isodes  at  the  facilities,  it 
exceeded  thi  j  required  holding  time  for 
some  samples.  While  laboratories 
qualified  to  Conduct  total  coliforms, 
fecal  coliforms,  and  E.  coli  analyses  may 
have  been  wmthin  driving  distance  of  the 
facilities  being  evaluated,  laboratories 
qualified  to  perform  fecal  streptococcus. 
Salmonella,  land  Aerowonas  analyses 
generally  ware  not  available,  as  analysis 
for  these  an^ytes  is  more  complex  than 
coliforms  analyses.  As  a  result,  for  most 
sampling  ep  sodes,  EPA  decided 
samples  sho  aid  be  shipped  overnight  to 
a  laboratory  :apable  of  performing  all  of 
the  bacterial  analyses.  Because  these 
scunples  woiild  exceed  the  holding  time 
requirement!  in  40  CFR  part  136,  EPA 
performed  a  holding  time  study  to 
evaluate  the  possible  effects  of 
analyzing  sa  nples  at  different  holding 
times. 

To  determ  ne  if  results  for  samples 
with  longer  ',  lolding  times  were 
consistent  w  th  results  for  samples 
analyzed  wil  bin  eight  hours  (i.e.,  the 
time  period  ( lonsistent  with  40  CFR  part 
136  for  comf  liance  sampling)  for  total 


coliforms,  fecal  coliforms,  E.  coli, 
Aeromonas,  fecal  streptococcus,  and 
[Salmonella  fttjm  MPP  facilities,  EPA 
conducted  a  study  to  evaluate  sample 
concentrations  at  8,  24,  30,  and  48  hours 
after  sample  collection  for  wastewater 
effluent  samples  frum  a  beef  facility 
(before  disinfection  and  final  effluent),  a 
pork  facility  (final  effluent  prior  to 
discharge  into  the  sewer  system),  and  a 
poultry  facility  (final  effluent).  The 
study  report  which  contains  results  for 
all  target  bacteria  is  located  at  DCN 
165311  in  Section  22.6  in  the  public 
record  for  this  NODA.  This  NODA 
'  discusses  only  the  results  for  fecal 
coliforms  and  E.  coli  as  EPA  is  not 
intending  to  establish  niimeric 
limitations  for  other  target  indicators  in 
the  holding  time  study.  As  holding 
times  increase,  the  fecal  coliforms  and 
E.  coli  concentrations  may  change. 
EPA's  intent  in  conducting  the  study 
was  to  provide  some  insights  about  the 
length  of  time  that  would  still  provide 
comparable  results  to  samples  held  for 
eight  hours. 

For  red  meat  [e.g.,  beef  and  pork) 
effluent,  the  results  of  this  study 
indicate  that  samples  for  fecal  coliforms 
and  E.  coli  measurements  can  be  held 
for  24  hours  and  still  produce  results 
comparable  to  analyses  conducted  at  8 
hoiu-s  after  sample  collection,  provided 
that  samples  are  stored  on  ice  until 
analysis  and  not  frozen.  For  poultry 
wastewater  effluent,  the  study  results 
indicate  that  samples  held  longer  than 
the  8  hours  do  not  provide  comparable 
results  to  results  at  8  hour  holding 
times. 

B.  Discharge  Monitoring  Report  Data 

As  discussed  further  in  Sections  III 
and  Vin,  EPA  is  considering  the  use  of 
discharge  monitoring  report  (DMR)  data, 
and  the  supporting  daily  or  weekly 
measurements,  to  evaluate  and  revise  as 
necessary  the  proposed  MPP  limitations 
and  standards  (Section  VIII)  and 
compliance  cost  and  loadings  estimates 
for  various  technology  options  for  the 
final  rule  (Section  III).  EPA  used  the 
summary  DMR  data  from  detailed 
survey  recipients  and  PCS  to 
supplement  its  sampling  data  in  the 
development  of  pollutant  loading  and 
reduction  estimates  presented  in  today's 
notice.  EPA  has  also  incorporated  daily/ 
weekly  DMR  supporting  data  from  16 
facilities  in  the  slaughtering 
subcategories  (A-D  and  K)  into  the 
"revised  facility-level  long-term  averages 
and  variabihty  factors,  see  DCN  165080 
and  DCN  165160. 

EPA  obtained  summary  DMR  data, 
where  available,  from:  (1)  EPA's  permit 
compliance  system  (PCS)  for  survey 
facilities  (both  detail  survey  sites  and 


screener  survey  sites),  (2)  EPA  Regional 
offices  for  some  screener  survey  sites, 
detailed  survey  sites,  and  facilities 
identified  in  PCS  as  performing  meat  or 
poultry  processing  operations  (see 
Section  II.C  below),  and  (3)  individual 
further  processor  screener  survey  sites 
based  on  discussions  during  survey 
follow-up  (see  Section  II.E  for  additional 
discussion  on  survey  follow-up).  EPA 
also  requested  detailed  DMR  data  from 
24  facilities  in  the  slaughtering 
subcategories  (Subcategories  A-D  and 
K)  as  discussed  below. 

Following  proposal,  based  on  the 
DMR  summary  data  provided  in  the 
detailed  surveys  or  PCS,  EPA  requested 
individual  data  points  [e.g.,  daily  or 
weekly  measurements)  from  24  detailed 
survey  sites  in  Subcategories  A-D  and  K 
for  use  in  evaluating  and  revising  the 
limitations  and  standards  and 
supporting  analyses  (See  Sections  III.B 
and  Vin.D  of  today's  notice  for  more 
information  on  how  EPA  is  considering 
using  the  DMR  data).  To  date,  EPA  has 
received  complete  data  froml6  facilities, 
partial  data  from  5  facilities,  and  no  data 
from  3  facilities.  EPA  has  placed  all  data 
received  to  date  in  the  public  record 
(Section  19.3.3)  and  will  include  any 
additional  data  as  it  is  received.  EPA 
intends  to  incorporate  all  appropriate 
data  from  this  request  into  the  analyses 
for  the  final  rule  including  target 
effluent  concentrations  used  for 
estimating  compliance  costs  and 
pollutant  load  reductions  and  for 
developing  or  evaluating  the  long-term 
averages  and  variability  factors  for  the 
final  limitations.  For  this  notice,  EPA 
has  incorporated  the  16  complete  daily/ 
weekly  data  sets  into  its  development  of 
facility-level  (episode-level)  long-term 
averages  and  variability  factors  (see 
DCNs  165080  and  165160),  but  not  into 
the  revised  analyses  of  costs  and 
loadings.  Simmiary  DMR  data  has  been 
used  in  the  revised  cost  and  loading 
estimates  however. 

C.  Information  From  EPA  Regions  and 
States 

1.  Permits,  Permit  Applications  and  Fact 
Sheets 

In  an  effort  to  obtain  additional 
information  without  burdening  the 
facilities  directly,  EPA  gathered  permits, 
permit  applications  and  permit  fact 
sheets  from  EPA  Regional  offices  and 
States  for  some  facilities  from  which 
EPA  did  not  receive  a  detailed  survey  " 
and  which  were  identified  as  meat  or 
poultry  processors  either  in  EPA's 
Permit  Compliance  System  (PCS)  or  in 
the  screener  survey  database.  PCS  is  a 
database  which  contains  monitoring  and 
NPDES  permit  data  from  major  and 
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some  minor  point  sources  which 
discharge  wastewater  directly  to  surface 
water. 

EPA  was  interested  in  obtaining 
information  on  the  permit  requirements 
and  treatment-in-place  at  facilities 
which  had  specific  production 
processes  about  which  we  had  limited 
information  for  the  proposal  [e.g.  stand- 
alone further  processors  and  renderers.) 
EPA  identified  over  980  facilities  in  PCS 
that  were  classified  imder  SIC  codes 
2011,  2013,  2015  and  2077  (the  codes 
which  identify  meat  or  poultry 
processing  and  rendering),  plus  some 
related  codes  referring  to  different 
aspects  of  food  processing  such  as  2091 
(Canned  and  Cured  Fish  and  Seafoods) 
and  2099  (Food  Preparations,  Not 
Elsewhere  Classified).  EPA  then  refined 
the  list  by  selecting  those  facilities  that 
had  data  in  PCS  for  at  least  one  of  the 
following  pollutant  parameters:  TKN, 
nitrate  +  nitrite,  total  phosphorus, 
chemical  oxygen  demand  (COD), 
carbonaceous  biochemical  oxygen 
demand  (CBOD),  total  nitrogen,  fecal 
streptococci,  total  dissolved  solids 
(TDS),  chloride,  E.  coli,  oil  and  grease  as 
hexane  extractable  material  (O&G  as 
HEM),  copper,  chromium,  nickel,  and 
zinc.  EPA  then  added  to  the  list  all 
further  processors  and  independent 
renderer  that  were  in  the  screener 
survey  database,  but  were  not  currenUy 
on  the  list  generated  through  PCS. 
Detailed  survey  recipients  were  then 
excluded  because  they  provided 
sufficient  information  in  their  survey 
responses.  EPA  then  sought  permits  for 
all  the  facilitie?  identified  on  this 
refined  list,  which  is  included  in  the 
record  [see  DCN  100769). 

EPA  obtained  a  copy  of  the  permit, 
permit  application  and/or  fact  sheet  for 
61  facilities  (in  20  states)  of  104  total 
facilities  (in  27  states)  on  the  refined  list 
and  obtained  notice  of  closure  on  an 
additional  14  of  the  104  facilities. 
However,  EPA  intends  to  include  this 
information  in  its  analyses  for  the  final 
rule  as  appropriate.  This  information 
will  provide  EPA  with  descriptive 
information  on  additional  MPP  facilities 
which,  when  combined  with  the 
monitoring  data  contained  in  PCS,  may 
help  EPA  to  further  evaluate  the 
baseline  level  of  wastewater  treatment 
currently  practiced  by  the  industry. 

More  specifically,  EPA  is  considering 
using  this  data  to  fill  data  gaps  in  the 
information  used  in  EPA's  estimates  of 
baseline  pollutant  loadings  for  certain 
types  of  facilities  [e.g.,  further 
processors  and  independent  renderers) 
and  for  developing  the  option-specific 
target  effluent  concentrations  (i.e.,  long- 
term  averages)  used  for  estimating 
compliance  costs  and  pollutant 


reductions  for  these  facilities  for  the 
final  rule.  For  these  classes  of  facilities, 
EPA  would  use  the  permit,  fact  sheet 
and  permit  application  to  expand  the 
information  regarding  production 
practices  and  wastewater  treatment 
currently  in-place  to  better  assess  the 
baseline  performance  of  these  facilities 
and  costs  to  comply  with  the  regulatory 
options  considered.  See  Section  21.1, 
DCNs  125606  and  126002  of  the  public 
record  for  EPA's  estimates  of  costs  and 
pollutant  reductions  for  further 
processors  and  renderers.  These 
estimates  do  include  these  additional 
data. 

EPA  may  also  use  the  data  from  PCS 
to  assess  the  achievability  of  the 
limitations  for  these  types  of  facilities  in 
the  final  rule.  EPA  notes  that  because 
PCS  does  not  generally  contain  the 
weekly/daily  individual  data  points, 
EPA  intends,  at  this  time,  to  rely  on 
other  more  detailed  data  to  develop 
limitations  and  standards  for  these  types 
facilities. 

2.  Summary  of  POTW  Interferences  and 
Upsets 

As  discussed  in  the  proposal  (67  FR 
8637),  EPA  worked  with  its  Regional 
offices  and  state  pretreatment 
coordinators  to  collect  additional  data  to 
determine  whether  or  not  national 
categorical  pretreatment  standards  are 
necessary  for  the  MPP  industry.  EPA 
did  not  propose  to  establish 
pretreatment  standards  for  existing  or 
new  facilities  in  the  MPP  industry. 

For  each  Region,  EPA  listed  the 
indirect  discharging  screener  survey 
facilities  and  corresponding  POTWs 
according  to  the  sur\'ey  response.  EPA 
requested  the  Regional  Pretreatment 
Coordinators  to  verify  that  the  screener 
survey  MPP  site  had  correctly  identified 
the  receiving  POTW.  EPA  also  asked  the 
coordinators  to  identify  any  instances  of 
interference  or  upsets  that  were 
attributed  to  the  listed  MPP  site.  The 
majority  of  MPP  indirect  dischargers  are 
located  in  EPA  Region  5  (IlUnois,  Ohio, 
Indiana,  Michigan,  Minnesota,  and 
Wisconsin)  and  the  majority  of 
responses  from  this  request  were  also 
from  Region  5.  There  were  very  few 
reported  instances  of  interference  or 
upset  from  MPP  facilities.  One  state 
pretreatment  coordinator  noted  that  in 
many  cases  MPP  facilities  pay  a 
surcharge  to  the  POTW  to  discharge 
higher  tihan  normal  strength  wastewater. 
In  California,  the  state  with  the  largest 
niunber  of  indirect  discharge  MPP  sites, 
only  two  instances  of  POTW  problems 
were  identified  as  related  to  MPP 
discharges.  Although  it  did  not  identify 
any  specific  instances  of  problems,  the 
State  of  Oklahoma  indicated  its  belief 


that  not  all  POTWs  can  handle  the 
conventional  pollutant  loadings  from 
MPP  facilities.  For  this  reason  and 
because  of  the  lack  of  information 
available  to  establish  local  limits,  the 
State  supported  the  promulgation  of 
pretreatment  standards  for  MPP 
facilities  that  discharee  to  POTWs. 

At  this  time,  EPA  does  not  consider 
this  Regional/State  information  to  be 
sufficient  evidence  that  pretreatment 
standards  are  necessary  for  the  MPP 
industry'.  For  further  discussion  and  to 
review  the  data  listing  and  responses 
described  above,  see  DCN  115077  in  the 
public  record  for  today's  notice. 

D.  Data  Submitted  by  Industry 

In  addition,  EPA  received  some 
estimated  summary-level  cost  data  in 
the  industry  comments  on  what  it  may 
cost  for  a  red  meat  and  a  rendering 
facility  to  upgrade  their  existing 
technologies.  Also,  several  facilities 
submitted  cost  data  as  part  of  their 
detailed  survey  that  provided  estimated 
costs  specific  to  installation  or  upgrade 
of  each  facility's  wastewater  treatment 
system.  EPA  also  obtained  upgrade/ 
retrofit  cost  information  from  one  red 
meat  site  and  one  poidtry  products  site 
as  a  follow-up  to  earlier,  pre-proposal 
sampling  and  from  one  poultiy  site  that 
was  sampled  post-proposjri.  EPA  has 
used  this  information  in  the 
development  of  the  revised  cost 
estimates  presented  in  today's  notice. 

EPA  has  also  received  comment  from 
industry  representatives  on  components 
of  its  revised  costing  methodology 
during  meetings  with  stakeholders. 
These  comments  and  EPA's  response, 
including  a  summary  of  changes  made 
to  the  cost  models  as  a  result,  can  be 
found  in  the  public  record  supporting 
this  NODA  [see  DCN  115078).  Non- 
confidential cost  information  can  be 
foimd  in  Section  19.5  of  the  public 
record. 

In  general,  these  industry  conmienters 
believed  that  EPA  had  substantially 
underestimated  the  costs  of  achieving 
the  proposed  limits,  in  part  because 
they  believed  additional  treatment  steps 
and/or  capacity  would  be  needed  to 
reliably  and  consistenUy  comply  with 
these  limits.  Among  the  most  significant 
issues  raised  were  the  sizing  of  the 
aerobic  tanks,  the  need  for  a 
suppleraantal  carbon  source  to  maintain 
an  adequate  BOD  to  TKN  ratio  in  the 
influent  to  the  aerobic  treatment  stage, 
the  costs  for  by-passing  a  portion  of  the 
treatment  stream  around  the  anaerobic 
lagoon  to  maintain  sufficient  BOD  for 
denitrification,  the  level  of  nitrate/ 
nitrite  (as  nitrogen)  reduction 
achievable  in  the  anoxic  tank  and  the 
degree  of  comparability  between  poultry 
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and  red  m^t  facilities  with  respect  to 
raw  wastewater  nitrogen  concentrations, 
the  level  of  cost  savings  attributable  to 
reduced  chjemical  additions  for 
alkalinity,  the  cost  and  required  dosage 
for  polymer  additions,  the  need  for  final 
holding  lag  oon  to  achieve  consistent 
compliancf ,  the  practicality  of 
achieving  a  10  times  recycle  rate  in  the 
anoxic  tani ,  and  the  incremental  labor 
necessary  t )  operate  the  treatment 
system. 

Using  rei  ised  assmnptions  that  they 
believed  wi  (re  more  realistic,  these 
commenter ;  estimated  costs  for  9 
sample  faci  lities  that  ranged  from  4  to 
8  times  the  cost  estimates  projected  by 
EPA  for  the  se  same  facilities.  EPA  is 
still  review  ng  the  revised  assumptions 
used  by  these  commenters,  but 
preliminarily  believes  that  some  of  them 
may  be  overly  conservative  and  thus 
tend  to  overstate  costs.  EPA  solicits 
comment  and  especially  real-world  data 
from  plants^  operating  the  various 
technology Joptions  under  consideration 
for  the  final  rule  to  aid  in  determining 
realistic  parameter  estimates  and 
assumptions  for  its  cost  models. 

EPA  received  limited  wastewater 
sampling  dita  for  seven  specific 
facilities  in  response  to  its  request  in  the 
proposed  nile.  These  data  were 
submitted  h^  two  individual  facilities, 
two  companies,  one  provided  site- 
specific  data  for  foiu'  facilities  and  one 
provided  generalized  data  for  its 
facilities,  ai^  industry  coalition,  and  an 
industry  trade  association.  The  data 
submitted  bv  the  industry  coalition  and 
the  industry  trade  association  were  the 
same,  and  n  (presented  data  for  four 
pollutants  for  one  of  the  poultry 
facilities  sampled  by  EPA  for  the 
proposal.  Tkis  data  has  not  been 
incorporate!  into  the  analyses  for 
today's  notice.  Of  the  seven  facilities  for 
which  data  were  submitted,  data  for  two 
of  the  facilities  was  the  same  as  the  data 
provided  irifthe  facilities'  detailed 
siuveys  (thif  data  was  provided  only  for 
TKN).  EPA  included  this  data  in  die 
loadings  and  cost  analyses  in  today's 
notice.  EPA  did  not  use  data  from  the 
remaining  facilities  for  its  analyses  for 
today's  notice  because  EPA  requires 
supporting  information  about  the 
facilities  [e.i..  treatment  system  type, 
production  type)  before  the  data  can  be 
used  in  ordor  to  classify  the  data 
properly.  Once  the  supporting 
information  lis  submitted  by  the 
facilities,  E^A  anticipates  that  it  will  be 
able  to  use  this  data  for  the  final  rule. 
EPA  did  not!  incorporate  the  data 
submitted  by  the  remaining  company 
because  it  oi  ily  suppfied  a  typical  range 
of  TKN  valu  }s  for  a  number  of  its 
poiUtry  facilities,  and  not  for  any 


specific  facility.  EPA  has  since 
requested  facility-specific  data  from  this 
commenter  for  each  of  its  facilities  (see 
Section  II.B  regarding  DMR  data 
requests). 

E.  Incorpomtion  of  All  Surveys  and 
Additional  Survey  Follow-Up 

As  discussed  in  the  preamble  to  the 
proposed  rule  (67  FR  8593),  EPA  was 
not  able  to  incorporate  data  from  all 
complete  survey  responses  prior  to 
publication.  In  the  proposal,  EPA  stated 
that  it  would  use.  information  from  all 
screener  and  detailed  siu^eys,  including 
those  collected  after  the  cut-off  dates 
(April  24,  2001  and  May  29,  2001, 
respectively),  in  the  analyses  presented 
in  this  Notice  of  Data  Availability.  For 
the  proposal,  EPA  was  able  to  include 
information  from  961  of  1500  screener 
survey  responses  and  some  of  the 
information  from  241  of  328  detailed 
survey  responses.  EPA  notes  that  not  all 
surveys  retiuned  to  EPA  provide 
complete  information  (even  with  EPA 
follow-up).  For  today's  notice,  EPA  is 
using  responses  from  1,254  screener 
surveys  and  328  detailed  siuveys.  EPA 
notes  that  the  analyses  presented  in 
today's  notice  focus  on  the  53  (of  328) 
detailed  survey  recipients  who  are  non- 
small  meat  and  poultry  slaughterhouses 
discharging  directly  to  surface  waters. 
However,  EPA  included  all  the  usable 
screener  sxuveys  and  detailed  surveys  in 
its  calculation  of  siu^rey  weights  for 
developing  national  estimates  (see 
Section  III.B.3  for  a  discussion  of  survey 
weights).  EPA  has  also  analyzed 
detailed  survey  data  from  5  additional 
direct  dischargers  which  include  three 
small  facilities  (two  poultry  facilities 
and  one  red  meat  facility),  one  poultry 
further  processing  facility,  and  one 
facility  that  only  performs  rendering 
operations.  EPA  has  included  data  from 
these  facilities  in  its  analyses  for  small 
slaughterhouses,  further  processors,  and 
renderers  in  Section  21.1  of  the  docket 
and  intends  to  use  the  data  from  these 
facilities  in  developing  the  final  rule. 
See  Section  X,  for  a  discussion  of  EPA's 
revised  estimates  of  compliance  costs, 
pollutant  reductions  and  economic 
impacts. 

1.  Confirmation  of  Screener  Survey 
Information 

In  addition  to  incorporating  the 
siu^'ey  data  described  above,  EPA 
sought  to  clarify  screener  siuT^ey 
information  and  collected  additional 
information  from  screener  survey  sites 
in  response  to  comments  regarding  the 
validity  of  EPA's  database  and  EPA's 
characterization  of  the  baseline 
pollutant  loadings  from  the  MPP 
industry.  EPA  contacted  34  screener 


survey  facilities  that  appeared  to  be 
direct  dischargers  based  on  their 
screener  survey  responses.  These  34 
facilities  represent  direct  dischargers 
that  were  not  engaged  in  slaughtering 
operations  (i.e.,  they  only  performed 
further  processing  or  rendering).  The 
majority  of  these  sites  were  identified  as 
further  processors,  however,  5  sites 
were  renderers.  EPA  contacted  these 
facilities  to  discuss  the  wastewater 
treatment  systems  in  place  at  the  site  in 
1999  (the  base  year  of  the  survey)  as 
well  as  to  verify  the  following 
information:  Manufacturing  fype  (e.g., 
red  meat  further  processor  vs.  poultry 
further  processor);  wastewater  flows; 
production  classification  (small  vs.  non- 
small);  discharge  mode/wastewater 
management  type  (e.g.,  indirect 
discharge  to  POTW,  direct  discharge  to 
receiving  water,  land  application); 
monitored  pollutant  parameters;  cmrent 
wastewater  treatment  system  and  target 
concentrations;  and  discharge/receiving 
water  body.  EPA  obtained  responses 
from  30  sites.  Of  these,  18  were  in  fact 
direct  dischargers,  11  tvuned  out  to  be 
indirect  dischargers  and  one  was  not 
currentiy  operating.  EPA  has 
incorporated  this  information  into  the 
analyses  of  further  processors  and 
renderers  in  Section  21.1.,  DCNs  1256,06 
and  126002  of  the  docket.  EPA  also 
received  discharge  monitoring  report 
(DMR)  data  from  three  further 
processing  sites  in  response  to  these 
follow-up  discussions.  This  DMR  data 
has  also  been  incorporated  into  the 
analyses  of  further  processors  and 
renderers  in  Section  19.3.3  of  the 
docket.  Non-confidential  responses  are 
provided  in  Section  19.3.1  of  the  public 
record  for  today's  notice. 

2.  Confirmation  of  Detailed  Survey 
Information 

EPA  conducted  several  follow-up 
efforts  to  ensure  that  the  detailed  survey 
data  collected  from  MPP  facilities  are  as 
complete  and  accurate  as  possible, 
including  follow-up  phone  calls  to 
facilities  if  survey  responses  were 
incomplete  or  if  there  were 
discrepancies  in  the  data  reported  in  the 
detailed  surveys.  EPA  then  made  an 
effort  to  systematically  confirm 
information  for  all  dfrect  discharge 
detailed  survey  recipients.  Specifically, 
EPA  mailed  a  summary  of  facility- 
specific  responses  (referred  to  as  a  "fact 
sheet")  to  the  58  detailed  survey 
respondents  that  indicated  they  were 
direct  dischargers  in  their  survey 
response.  EPA  did  not  send  "fact 
sheets"  to  indirect  dischargers  because, 
as  proposed  and  based  on  further 
evaluation  as  discussed  above,  EPA  is 
not  considering  further  regulation  of 
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national  estimates  of  compliance  costs 
for  the  MPP  industry.  For  the  costs 
presented  in  today's  notice,  EPA  used  a 
facility-specific  approach,  applied 
survey  weights  to  obtain  national 
estimates,  and  developed  its  own 
computer  model  specific  to  the  MPP 
industry. 


such  facilities  in  the  final  rule.  The  fact 
sheet  requested  confirmation  of  the 
following  information  for  1999  by 
product  type  {i.e.,  red  meat  or  poultry): 
Tj^e  of  processing  {i.e.,  first  processing, 
further  processing,  rendering),  the 
related  production  volume,  and  the 
wastewater  flows  from  various 
production  operations.  In  addition,  EPA 
requested  information  on  the  site's 
wastewater  treatment  system.  This 
included  confirmation  of  the  Agency's 
classification  of  the  treatment  level  of 
the  facility's  wastewater  treatment 
system  according  to  EPA's  treatment 
option  designations  as  identified  in  the 
cover  letter  to  the  facility;  average 
effluent  flow  rate;  targeted  pollutant 
parameters  (e.g.,  BOD  removal, 
nitrification,  phosphorus  removal);  and 
confirmation  of  the  summary  of  the 
effluent  parameters  and  concentrations 
from  the  survey  that  EPA  intends  to  use 
in  developing  pollutant  loading 
estimates.  Based  on  the  revised  fact 
sheets,  EPA  incorporated  changes  to  its 
database  for  today's  notice  to  the  extent 
possible  (e.g.,  EPA  is  still  contacting 
some  facilities  to  clarify  their  response). 
See  Section  19.3.2.4  of  the  record  for 
copies  of  non-confidential  letters  and 
fact  sheets. 

m.  Revisions  to  the  Cost  Model 

A.  Proposed  Costing  Approach 

EPA  proposed  to  establish  effluent 
limitations  based  on  the  performance  of 
biological  wastewater  treatment 
designed  and  operated  to  achieve 
denitrification.  For  the  proposed  costs, 
EPA  used  a  model  facility  approach, 
applied  frequency  factors  to  obtain 
national  estimates,  and  applied  the 
CAPDET  computer  model. 

1.  Model  Facility  Approach 

To  determine  the  economic 
achievability  of  this  technology  EPA 
used  a  model  facility  approach  to 
estimate  the  cost  of  installing  or 
upgrading  the  wastewater  treatment  to 
achieve  the  limits.  As  described  in  the 
preamble  to  the  proposed  regulation  (67 
FR  8607),  EPA  developed  19  separate 
model  facility  groups  based  on  the 
different  combinations  of  production 
processes  that  are  possible  (for  example 
a  meat  slaughtering,  rendering  and 
further  processing  facility  as  compared 
to  a  meat  slaughtering  and  rendering 
facility).  These  model  facility  groups 
were  further  subdivided  according  to 
facility  size  based  on  annual 
production.  The  distribution  of  facilities 
by  size  and  the  production  range 
defining  each  size  group  were  derived 
from  the  screener  survey  responses,  and 
a  median  wastewater  flow  for  each 


model  facility/size  category 
combination  was  identified. 

2.  National  Estimates  Using  Frequency 
Factors 

EPA  evaluated  the  baseline 
wastewater  treatment  technologies  using 
information  provided  in  response  to  the 
detailed  siurvey  as  described  in  the 
proposal  preamble  (67  FR  8609).  The 
niunber  of  facilities  with  specific 
treatment  imits,  as  reported  in  the 
detailed  surveys  were  counted  and  from 
these  counts  EPA  developed  frequency 
factors,  presented  as  percentages  and 
applied  them  to  the  national  population 
to  represent  the  baseline  level  of 
treatment-in-place.  These  frequency 
factors  were  based  upon  raw  counts  of 
smvey  responses  wittiout  regard  to  the 
sample  weights,  because  these  weights 
were  not  yet  available  for  the  proposal, 
due  to  the  fact  that  EPA  had  not 
completed  its  analysis  of  survey  results. 
See  Section  III.B.3  for  an  explanation  of 
the  survey  weights.  As  an  example  of 
the  type  of  frequency  factor  calculation 
used  at  proposal,  suppose  ten  facilities 
reported  a  specific  treatment  system, 
then  a  frequency  factor  of  3  percent  of 
the  industiy  as  a  whole  was  calculated 
by  dividing  ten  by  the  niunber  of 
detailed  survey  responses  (328),  and 
expressing  as  a  percent.  This  frequency 
factor  was  then  applied  to  each  model 
facility  group. 

3.  Use  of  CAPDET  Model 

At  proposal,  EPA  used  a 
commercially  available  cost  model 
entitied  the  Computer  Assisted 
Procedure  For  Design  And  Evaluation 
Of  Wastewater  Treatment  Systems 
(CAPDET)  as  one  approach  to  estimate 
the  costs  of  wastewater  treatment  for 
meat  and  poultry  processors  (67  FR 
8609).  CAPDET  designs  and  estimates 
the  cost  of  construction,  installation  and 
annual  operation  of  wastewater 
treatment  from  the  ground  up,  but 
cannot  evaluate  the  cost  of  upgrades  to 
existing  equipment.  Since  all  direct 
discharge  MPP  facilities  have 
wastewater  treatment  in  place,  much  of 
the  costs  that  would  be  inciuxed  by  MPP 
facilities  would  be  associated  with 
upgrades  to  thefr  treatment  systems. 
Recognizing  that  CAPDET  is  not  suited 
for  addressing  upgrades,  EPA  developed 
a  seqond  approach  for  the  proposal 
analysis  that  specifically  estimated  the 
retrofit  costs  associated  with  the 
required  upgrades  (67  FR  8610). 

B.  Revised  Costing  Approach 

Based  on  public  comments  on  the 
proposed  costing  approach  and  the 
incorporation  of  new  data,  EPA  has 
revised  its  approach  for  developing 


1.  Comments  on  Proposed  Approach 

EPA  received  several  comments 
critical  of  the  proposed  approach  for 
developing  costs  for  the  Nff P  industry. 
Many  comments  criticized  the  use  of  the 
frequency  factor  approach  for  estimating 
national  costs.  Commenters  were 
concerned  that  this  approach  identified 
the  frequency  of  a  particular  treatment 
technology  in  place  without  considering 
the  varying  levels  of  performance  within 
that  technology. 

EPA  also  received  comments 
regarding  the  use  of  the  CAPDET  model 
to  estimate  the  costs  of  compliance. 
Commenters  argued  that  CAPDET  is  not 
appropriate  for  estimating  the  costs  of 
treating  meat  and  poultry  products 
wastewater.  Commenters  also  expressed 
disagreement  over  the  retrofit  cost 
estimate  arguing  that  this  approach  does 
not  accoimt  for  site  specific  factors  and 
concerns  such  as  the  need  to  add  a 
soiure  of  carbon  which  would  result  in 
an  increase  in  the  sludge  produced. 
Some  facilities  may  need  a  carbon 
source,  such  as  methanol,  to  provide 
enough  BOD  for  denitrification  to  occur. 
These  aspects  of  the  wastewater 
treatment  requirements  would  result  in 
additional  costs.  The  commenters  stated 
that  EPA  had  imderestimated  the  costs 
by  an  order  of  magnitude. 

2.  Facilify-Specific  Model  Approach 

In  response  to  comments  and  because 
it  was  able  to  incorporate  new  data,  EPA 
has  substantially  revised  the  method  to 
estimate  compliance  costs  since  the 
proposal  by  developing  a  cost  model 
specific  to  the  Meat  and  Poidtry 
Products  Category.  This  new  approach 
considers  the  costs  for  each  facility, 
rather  than  the  proposed  model 
approach.  EPA  has  now  estimated 
facility  specific  costs  for  each  of  the  53 
direct  discharging  meat  and  poultry 
slaughterers  {i.e.,  first  processors)  that 
responded  to  EPA's  detailed  siu^ey. 
These  estimates  are  the  basis  for  the 
national  estimates  of  costs  for  these 
subcategories.  EPA  classified  each 
detailed  survey  facility's  wastewater 
treatment  system  based  on  the 
description  provided  in  the  survey,  and 
the  summary  of  monitoring  data  aJso 
submitted  with  the  survey.  In  some 
cases,  EPA  modified  a  facility's 
discharge  status  from  direct  to  indirect 
discharger  following  discussions  with 
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the  facility  lo  clarify  the  discharge 
destination]  of  its  process  wastewater 
versus  nonjprocess  wastewater.  Once 
the  facilityis  treatment  system  was 
classified  if  to  one  of  the  technology 
options  under  consideration,  the 
requiremenjts  for  upgrading  the  system 
to  comply  with  more  stringent  options 
were  identified  and  costs  were 
estimated  f<>r  these  upgrades  using 
EPA's  MPPllndustry  Cost  Model  [see 
Section  in.i.4). 


Estimates  Using  Survey 


3.  National 
Weights 

Instead  of  using  "frequency  factors" 
[see  Section  III.A.2)  that  were  used  as 
rough  estimjates  for  the  proposal,  EPA 
applied  survey  weights  to  the  facility- 
specific  estinates  to  derive  national 
estimates  of  costs,  pollutant  removals, 
and  econonjic  impacts  associated  with 
the  MPP  rule.  The  survey  weights 
incorporate  [the  statistical  probability 
that  a  partic  ular  facility  was  selected  to 
receive  the  detailed  questionnaire  and 
are  adjusted  for  any  nonresponse.  For 
example,  a  i  urvey  weight  of  3  means 
that  the  faci  ity  represents  itself  and  two 
others  in  thd  sample.  Probability 
samples,  wi  ich  were  used  to  select  the 
facilities  for  the  MPP  surveys,  allow 
inferences  t( )  be  made  to  the  sampling 
frame  from  \  vhich  the  sample  was 
drawn.  Numerous  textbooks  and 
technical  joiunaJs  describe  a  variety  of 
ways  of  dratkring  valid  probability 
samples  anq  mciking  inferences  to  the 
sampling  frdme  from  which  the  sample 
was  select eq.  EPA  determined  the  size 
(i.e.,  numbed  of  facilities)  of  the 
probability  Samples  by  applying 
standard  stalistical  equations.  These 
samples  provide  an  adequate  database 
that  can  be  i  ised  to  estimate  population 
characteristi  cs. 

Since  the  )roposal,  EPA  has 
incorporatec  data  from  additional 
screener  and  detailed  surveys  into  its 
analysis.  Using  this  new  information, 
EPA  has  revised  the  screenei  survey 
weights  andjcalculated  the  detailed 
survey  weights.  To  calculate  the 
screener  survey  weights,  EPA  used 
standard  survey  statistics  based  upon 
the  sample  design  and  nonresponse. 
Appendix  B  of  the  proposal 
developmem  document  provides  the 
equations  uspd  for  these  calcidations. 
To  calculatelthe  detailed  survey 
weights,  EpA  followed  the  general 
methodologj  described  in  Appendix  B 
which  first  develops  survey  weights 
based  upon  |he  sample  design,  then 
adjusts  theni  for  nonresponse,  and 


finally  calibrates  them  based  upon  the 
screener  national  estimates.  DCN 
115115  provides  the  values  of  the 
survey  weights  for  the  non-small  direct 
discharge  slaughtering  facilities  in 
Subcategories  A-D  and  K.  This  section 
of  the  NODA  provides  more  details 
about  the  calibration  step  used  to 
calculate  the  final  detailed  survey 
weights. 

By  using  data  from  either  the  screener 
questionnaire  or  the  detailed 
questioimaire,  EPA  could  categorize  the 
survey  data  into  one  of  14  groups 
described  below.  The  availability  of 
overlapping  information  was  an 
important  consideration  because  the 
screener  questionnaire  collected  data  on 
only  a  few  characteristics.  However, 
because  the  screener  has  a  larger  sample 
size,  it  provides  better  estimates  of  the 
number  of  eligible  facilities  in  the  MPP 
population.  Thus,  EPA  used  the 
screener  estimates  to  calibrate  the 
detailed  survey  weights,  as  described 
below,  so  that  the  national  estimates 
from  the  two  questionnaires  would 
result  in  the  same  values  for  those 
characteristics  contained  in  both 
surveys. 

As  a  first  step  in  the  calibration,  EPA 
categorized  facilities  into  groups  using 
the  facility  meat  type  (red  meat,  poultry, 
or  a  mixture)  and  production  type  (first 
processing,  further  processing,  first 
processing/further  processing,  first 
processing/rendering,  further 
processing/rendering,  first  processing/ 
further  processing/rendering).  In 
addition,  EPA  gathered  independent 
renderers  into  one  group.  As  a  result  of 
crossing  three  meat  types  by  six 
different  production  types  and  adding 
rendering,  EPA  obtained  19  possible 
groups  of  facilities.  EPA  further  split 
these  groups  into  non-small  and  small 
based  on  total  production.  As  a  result, 
EPA  obtained  a  total  of  38  possible 
groups  of  facilities. 

Within  each  of  the  38  possible  groups, 
EPA  then  compared  the  estimated 
number  of  facilities  using  the  screener 
weights  to  the  estimates  using  the 
detailed  survey  weights.  Because  the 
detailed  questionnaire  had  data  for  only 
a  few  or  no  facilities  within  some 
groups,  EPA  determined  that  it  was 
necessary  to  collapse  some  groups.  If  a 
group  had  less  than  five  respondents  to 
the  detailed  questionnaire  or  less  th&n 
10  respondents  to  the  screener 
questionnaire,  EPA  collapsed  it  with 
another  group.  Also,  if  the  estimates 
from  the  screener  and  the  detailed 
questionnaire  differed  by  more  than  a 


factor  of  2.5,  then  EPA  collapsed  that 
group  with  another  to  improve  variance 
estimates.  By  collapsing  groups,  EPA 
obtained  information  about  facilities 
with  similar  characteristics,  and 
improved  precision  for  its  national 
estimates  based  upon  data  available 
only  from  the  detailed  questionnaire 
(e.g.,  data  about  the  wastewater 
treatment  components).  To  perform  this 
step,  EPA  determined  that  it  was 
appropriate  to  collapse  certeiin 
production  types  and  sizes  within  meat 
type.  For  example,  EPA  collapsed  the 
two  groups  for  non-small  red  meat 
slaughters  and  non-small  red  meat 
slaughter/render  into  a  single  group. 
After  collapsing  the  groups,  EPA 
obtained  the  14  groups  shown  in  Table 
m.B-1. 

Within  each  of  the  14  groups,  EPA 
then  calibrated  the  detailed  survey 
weights  so  that  the  national  estimate  of 
facilities  using  the  detailed 
questiormaire  database  matched  the 
national  estimates  based  upon  the 
screener  data.  To  calibrate  the  survey 
weight,  EPA  used  the  ratio  of  the 
national  estimates  based  upon  the 
screener  database  and  the  detailed 
questionnaire  database,  respectively. 
For  example,  for  a  particular  group 
(such  as  renderer),  suppose  that  the 
national  estimate  based  on  the  screener 
weights  and  the  screener  database  is  30 
facilities.  Further  suppose  that  20 
facilities  is  the  national  estimate  based 
upon  the  detciiled  survey  weights  and 
the  detailed  questioimaire  database.  The 
ratio  of  the  two  estimates  is  1.5.  Thus, 
each  detailed  survey  weight  in  the 
group  would  be  multiplied  by  1.5. 
Therefore,  a  detailed  siuvey  weight  of  4 
for  a  particular  facility  woiild  be 
adjusted  upward  to  a  final  survey 
weight  of  6.  Because  facilities  from 
different  sampling  strata  could  be 
assigned  to  the  same  group,  it  is 
possible  to  have  facilities  with  different 
survey  weights  within  a  particular 
group. 

Table  lU.B-l  provides  the  number  of 
facilities  in  the  screener  database,  the 
number  of  facilities  in  the  detailed 
questionnaire  database,  and  the  national 
estimate  of  the  number  of  facilities.  Note 
the  national  estimates  presented  here 
include  all  MPP  facilities  (e.g.,  direct 
dischargers,  indirect  dischargers,  zero 
dischargers,  and  all  facilities  regardless 
of  size)  and  is  not  the  same  as  the 
national  estimate  of  number  of  in-scope 
MPP  facilities  (e.g.,  direct  dischargers 
above  the  category-specific  production 
thresholds). 
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Table  III.B-1.— Number  of  MPP  Facilities 


Group 


Number  of  facilities 


Screener  data- 
base 


Detailed  ques- 
tionnaire data- 
t>ase 


Nationai  esti- 


Non-small  Red  Meat  Slaughter  or  Slaugtiter/Render 

Small  Red  Meat  Slaughter  or  Slaughter/Render 

Non-small  Red  Meat  Processor  or  Processor/Render 

Small  Red  Meat  Processor  or  Processor/Render  

Non-small  Red  Meat  Slaughter/Processor  or  Slaughter/Processor/Render 

Small  Red  Meat  Slaughter/Processor  or  Slaughter/Processor/Render 

Non-small  Mixed  Meat •. 

Small  Mixed  Meat 

Non-small  Poultry  Slaughter ; 

Non-small  Poultry  Slaughter/Render 

Non-small  Poultry  Slaughter/Processor,  Processor,  or  Processor/Render 

Non-small  Poultry  Slaughter/Processor/Render 

Small    Poultry    Slaughter,    Slaughter/Render,    Slaughter/Processor,    Slaughter/Processor/ 

Render,  Processor,  or  Processor/Render 

Render  Orrty 


28 
64 
22 

311 
27 

122 
92 

344 
66 
10 
72 
10 

56 
29 


23 

7 

S 

43 

25 

16 

15 

18 

22 

5 

35 

.9 

6 

20 


62 

490 

83 

1873 

74 

1012 

270 

1924 

149 

21 

162 

24 

344 

132 


4.  MPP  hidustry  Cost  Model 

Instead  of  using  the  CAPDET  model 
(see  Section  III.A.3),  EPA  developed 
cost  equations  for  treatment  units  that 
were  derived  from  a  combination  of 
vendor  supplied  information,  data  and 
information  provided  in  the  detailed 
surveys,  and  the  comments  on  the 
proposal.  Because  the  detailed  survey 
did  not  collect  information  about  many 
of  the  specific  parameters  used  in  the 
production  process  and  treatment 
system  of  individual  facilities,  EPA  has 
supplemented  the  facility-specific 
information  with  typical  specifications 
or  parameters  derived  fttjm  literature, 
survey  results,  and  industry  comments. 
For  example,  EPA  has  assumed  that 
facilities  have  pipes  of  typical  sizes  for 
their  operations.  As  a  consequence  of 
such  assumptions,  a  particulcir  facility 
might  need  a  somewhat  different 
engineering  configuration  from  what 
was  modeled  if  it  has  installed 
equipment  that  varies  from  the  typical 
equipment  or  specifications  used  to 
estimate  costs.  However,  because  EPA 
has  applied  typical  specifications  and 
parameters  that  are  broadly 
representative  of  the  industry  to  a  range 
of  processes  and  treatment  systems  and 
has  contacted  facilities,  as  follow-up,  to 
identify  the  site  specific  configuration 
information  to  the  extent  that  the 
facility  can  furnish  it,  EPA  considers 
that  costs  for  these  detailed  survey 
facilities  are  reasonably  accurate. 

Some  of  the  areas  that  EPA  paid 
particular  attention  to  in  revising  the 
estimates  of  cost,  include  issues 
associated  with  the  pretreatment  of 
wastewater  prior  to  reaching  the 
biological  wastewater  treatment  system, 
such  as  BOD  levels,  the  generation  of 
sludge,  and  the  type  of  disinfection. 


The  type  of  pretreatment  may  affect 
the  levels  of  BOD  entering  the  biological 
treatment  system.  Commenters  said  that 
pretreatment  with  anaerobic  lagoons  is 
so  effective  at  reducing  BOD  that  if 
facilities  were  required  to  denitrify,  a 
soiut:e  of  carbon  would  have  to  be 
added  to  the  wastewater  to  ensure  that 
denitrificatlon  would  take  place.  Based 
on  industry-supplied  data  and  a  review 
of  the  literatuire,  EPA  has  estimated  that 
an  influent  BODrTKN  ratio  of  at  least  3:1 
is  preferable  for  effective  denitrification. 
EPA  has  thus  included  costs  for 
facilities  to  bypass  some  of  the 
wastewater  around  the  anaerobic 
lagoons  to  supplement  BOD  if  data 
indicate  that  the  concentration  of  BOD 
leaving  the  anaerobic  lagoon  is  not  at 
least  three  times  the  concentration  of 
TKN.  Anaerobic  lagoon  bypass  was 
observed  at  one  facility  EPA  sampled. 
Because  flows  may  be  too  low  for 
effective  bypass  during  periods  of  no  or 
low  operations  (e.g.,  weekends)  at  some 
facilities,  EPA  costed  those  facilities  for 
the  purchase  and  operation  of  a  system 
to  use  methanol  as  a  carbon  source  for 
denitrification.  To  ensure  facilities  can 
meet  the  low  nitrogen  concentrations  in 
Option  4,  EPA  also  costed  for  methanol 
use  in  the  second  anoxic  tank  during 
regular  activity  (e.g.,  weekdays)  if  BOD 
supplementation  is  needed. 

In  conjimction  with  the  higher  BOD 
concentrations  in  the  biological 
wastewater  treatment  system,  EPA  has 
also  accoimted  for  increased  sludge 
generation  and  estimated  costs  for 
additional  sludge  dewatering  and 
hauling.  EPA  has  estimated  the  cost  to 
upgrade  the  biological  wastewater 
treatment  to  accomplish  nutrient 
removals  for  a  variety  of  different 
baseline  treatment  configurations. 


including  activated  sludge  systems, 
sequencing  batch  reactors  (SBR), 
oxidation  ditch  systems,  Schreiber 
reactors,  and  Biolac  systems.  For  each 
different  type  of  biological  system,  EPA 
identified  the  equipment  and 
construction  that  would  be  necessary  to 
achieve  the  long-term  average 
concentrations  (i.e.,  target  effluent 
concentrations)  considered  for  each 
option.  Upgrades  could  include 
additional  reaction  tanks,  chemical 
addition  requiring  a  mixing  tank  and 
chemical  storage  area,  piping  to  provide 
a  waste  stream  bypass  of  the  anaerobic 
lagoon,  and  increased  sludge  handling 
capacity. 

EPA  also  notes  that  for  the  proposal 
EPA  estimated  compliance  costs  for 
disinfection  based  on  ultraviolet  (UV) 
technology  because  of  possible  concerns 
with  the  discharge  of  disinfection 
byproducts  from  the  treatment  system. 
However,  for  today's  notice,  EPA  is 
instead  assuming  that  chlorination  will 
be  the  primary  means  of  achieving  fecal 
coliforms  limits  and  is  thus  not 
including  disinfection  costs  for  facilities 
that  have  any  type  of  disinfection 
technology  in  place,  and  is  costing 
chlorination  for  the  facilities  that  do 
not.  EPA  is  also  not  including  costs  for 
dechlorination  technology  because  EPA 
expects  that  facilities  with  water  quality 
based  limits  for  chlorine  and/or 
chlorinated  by-products  already  have 
dechlorination  in  place  and  that 
additional  Umits  for  chlorine  and/or 
chlorinated  by-products  will  be  rare. 
There  are  no  national  technology  based 
limits  for  these  parameters  (and  EPA  is 
not  proposing  any).  EPA  solicits 
comment  on  costing  for  disinfection 
using  chlorination  only  (without 
■  dechlorination),  and  information  on 
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facilities  ths  t  are  or  may  be  required  to 
comply  wit]  i  limits  for  disinfectants 
and/or  disir  fection  byproducts. 

rV.  Revised  Pollutant  Loadings  and 
Reductions  Methodology 

A.  Proposea  Pollutant  Loading 
Approach 

For  the  praposal,  EPA  established  a 
hierarchy  us  ing  available  data  from 
sampling  or  detailed  surveys  to  develop 
baseline  loa(  Is  for  each  of  the  MPP 
model  facilily  groups  (67  FR  8611).  The 
pollutant  loi  d  reductions  were 
calcidated  b  r  determining  the  effluent 
loads  that  w  )uld  be  achieved  by  each  of 
the  regulatory  options  under 
consideration  and  subtracting  this  value 
from  the  has  sline  loading.  The  effluent 
loads  for  the  regulatory  options  were 
derived  fron  the  sampling  data  and 
combined  w  th  typical  flow  values  for 
each  model  fecility  group  derived  from 
the  detailed  surveys. 

B.  Revised  P  }llutant  Loading  Approach 

EPA  recei\  ed  comments  which 
criticized  thd  use  of  the  hierarchy  to 
determine  bs  seline  loads  and  objected 
to  how  data  ^  vas  transferred  to  derive 
baseline  loac  s  for  all  of  the  model 
facility  groups.  EPA  has  revised  the 
proposed  approach  to  address  these 
comments  and  to  develop  pollutant 
loadings  andiload  reductions  which  are 
consistent  w\th  the  revised  costing 
methodologyj.  EPA's  revised  assessment 
of  pollutant  loading  reductions  was 
developed  on  a  facility  level  similar  to 
the  revised  analysis  of  costs.  The 
baseline  load  ings  presented  in  this 
notice  were  c  eveloped  using  facility 
specific  efflusnt  data  submitted  widi  the 
detailed  survsys  or  obtained  from 
Discharge  M(  mitoring  Reports  (DMRs) 
from  PCS.  Th  e  baseline  loadings  in 
today's  notici !  do  not  incorporate  the 
weekly/daily  data  from  the  16 
slaughtering  facilities  that  responded  to 


reductions  associated  with  pesticides. 

IV.B-1.— AVERAGE  Target  Effluent  Concentrations  for  Costs  and  Loadings  for  Subcategories  A-D,  F-I  and 

J  BY  Option 

[mg/L] 


BOD  

TSS  

COO  

CBOO 

Ammonia  as  Ntrogen 
Total  Nitrogen 
Total  Phosphorus 
Nitrate/Nitrite 

TKN  

O&G  (as  HEM) 


Note:  See  Section 
N/A:  Not  appicable 


EPA's  request  as  discussed  in  Section 
II.B  but  do  incorporate  the  simimary 
DMR  data  for  these  16.facilities.  EPA 
also  has  incorporated  the  results  from 
its  additional  sampling  episodes  into  its 
determination  of  pollutants  of  concern 
(POC).  Based  upon  the  new  data  and 
minor  modifications  to  the  use  of  pre- 
proposal  sampling  data,  EPA  is  no 
longer  considering  Salmonella  to  be  a 
POC  for  the  poultry  subcategories  and 
Carbaryl  to  be  a  POC  for  the  red  meat 
subcategories.  For  facilities  without 
monitoring  information  for  some 
pollutants,  EPA  developed  a  default 
data  set  which  used  all  data  available 
for  a  subcategory  (/.e.,  all  data  submitted 
with  the  detailed  surveys  supplemented 
by  or  in  combination  with  oUier 
information  frtjm  the  detailed  siuveys 
and  bom  EPA's  sampling  program  for 
this  regulation).  Using  this  data,  EPA 
developed  an  average  effluent 
concentration  for  each  regulated 
subcategory  (i.e.  poultry  slaughterers 
and  red  meat  slaughterers)  for  each 
pollutant  of  concern  (See  Tables  IV.B- 
1  and  IV.B-2  below)  under  each 
regulatory  option  to  be  used  in  the  cost 
and  loadings  methodologies.  EPA  notes 
that  these  average  target  effluent 
concentrations  are  not  derived  using  the 
delta-lognormal  distribution  used  for 
developing  the  long-term  average 
concentrations  used  for  calculating 
limitations  and  standards.  For  the  final 
rule,  EPA  may  use  the  same  long  term 
averages  for  estimating  loadings 
reduction  that  it  uses  for  calculating 
limitations  and  standards,  and  expects 
these  values  will  be  close  to  those  used 
in  the  NODA  analysis. 

Sufficient  data  was  available  from 
detailed  surveys  and  sampling  episodes 
to  allow  EPA  to  derive  default  baseline 
concentrations  for  poultry  slaughterers 
and  red  meat  slaughterers  without 
transferring  between  subcategories.  For 
developing  default  concentrations  for 


baseline  loadings  for  independent 
renderers,  EPA  used  data  from  12 
rendering  facilities,  including  detailed 
surveys,  industry  submitted  data,  DMR 
data  from  PCS  and  data  obtained  in 
response  to  screener  survey  follow-up 
(see  Section  lI.E).  However,  because  of 
the  general  lack  of  data  for  the 
pollutants  of  concern  for  stand-alone 
poultry  or  red  meat  further  processors, 
EPA  combined  baseline  data  from  both 
poultry  and  red  meat  further  processors. 
The  result  was  one  set  of  default 
baseline  concentrations  that  applied  to 
all  further  processors,  regardless  of 
whether  it  was  a  poultry  or  red  meat 
further  processor.  EPA  expects  that 
wastewater  characteristics  at  further 
processors  are  more  likely  to  be 
dependent  on  the  processing  operation 
(e.g.,  breading,  frying)  than  on  the  type 
of  meat.  EPA  solicits  conunent  on  the 
differences  in  wastewater  characteristics 
at  red  meat  and  poultry  further 
processors.  See  DCN  100767  for 
additional  information  on  the  default 
baseline  concentration  used  for  today's 
notice.  The  target  effluent 
concentrations  for  each  regulatory 
option  were  transferred  from  meat 
slaughterers  to  meat  further  processors 
and  independent  renderers.  Similarly, 
the  effluent  concentrations  for  each 
regulatory  option  were  transferred  from 
poultry  slaughterers  to  poultry  further 
processors.  For  the  final  rule,  EPA 
anticipates  using  the  information 
collected  from  EPA  regions  and  states 
(See  Section  II.C.l)  in  its  development 
of  effluent  concentrations  for  these 
types  of  facilities.  However,  if  data  for 
all  regulatory  options  is  not  available  for 
the  final  rule,  EPA  anticipates  data 
transfers  as  presented  in  this  NODA. 
EPA  notes  that,  based  on 
implementation  of  the  revised  (more 
rigorous)  approach  to  developing 
loadings,  there  are  no  pollutant 


Option  2 


7.00 

25.10 

125.04 

6.00 

0.895 
N/A 
N/A 
N/A 

3.615 
14.05 


Option  2+P 


7.00 

25.10 

125.04 

6.00 

0.895 
N/A 

8.28 
N/A 

3.615 
14.05 


Option  2.5 


7.00 

25.10 

125.04 

6.00 

0.895 
34.2 
N/A 
20.87 

3.615 
14.05 


Option  2.5  +  P 


7.00 

25.10 

125.04 

6.00 

0.895 
34.2 

8.28 
20.87 

3.615 
14.05 


IX.A  for  a  description  of  the  technology  options. 

because  technology  option  is  not  designed  to  control  the  pollutant  parameter. 


Option  4 


6.45 

18.65 

125.04 

6.00 

0.185 
13.51 

5.12 
10.35 

3.17 
14.05 
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IV.B-2.— Average  Target  Effluent  Concentrations  for  Costs  and  Loadings  for  Subcategories  K  and  L  by 

Option 


Option  2 

Option  2+P 

Optkxi2.5 

Option  2.5  +  P 

Option4 

BOD 

8.80 
10.21 
29.60 
6.00 
1.00 
N/A 
N/A 
N/A 
4.97 
5.90 

8.80 
10.21 
29.60 
6.00 
1.00 
N/A 
4.20 
N/A 
4.97 
5.90 

8.80 

10.21 

29.60 

6.00 

1.00 

32.40 

N/A 

20.87 

4.97 

5.90 

8.80 

10.21 

29.60 

6.00 

1.00 

32.40 

4.20 

20.87 

4.97 

5.90 

7.00 

TSS  .; 

COD    

5.05 
17.25 

cbod 

/^mmonia  as  Nitrogen ~ 

Total  Nitrogen  

6.00 
0.17 
1.86 

Total  Phosphorus _ 

Nitrate/Nitrite  „ 

TKN  

O&G  (as  HEM) 

2.27 
0.52 
1.34 
5.39 

Note:  See  Section  IV.A  for  a  description  of  the  technology  options. 

N/A:  Not  applicat>le  t)ecause  technology  option  is  not  designed  to  control  the  pollutant  parameter. 


V.  Changes  Considered  to  Applicability, 
Definitions,  and  Regulated  Pollutants 

A.  Changes  Considered  to  Applicability 
and  Definitions 

EPA  received  comment  on  the  size 
thresholds  in  the  proposed  rule,  as  weU 
as  a  request  from  permitting  authorities 
to  clarify  the  overlap  between  the 
Concentrated  Animal  Feeding 
Operations  (CAFO)  ruTe  and  the  MPP 
rule.  This  section  discusses  changes 
EPA  is  considering  for  the  final  rule 
including:  (1)  Changes  in  the  production 
based  thresholds;  and  (2)  clarification 
on  the  distinction  between  CAFOs  and 
animal  holding  areas  in  the  MPP 
industry. 

EPA  based  the  proposed  production 
thresholds  and  its  definition  of  "small" 
facility  on  available  screener  survey 
data  (67  FR  8587).  As  discussed  in 
Section  II.E  of  today's  notice,  EPA  is 
including  additional  screener  surveys  as 
well  as  detailed  surveys  in  its  analysis 
for  this  NODA.  If  EPA  determines  that 
the  economic  achievability,  cost- 
effectiveness,  or  environmental  benefits 
of  the  rule  can  be  enhanced  by  revising 
the  production-based  thresholds,  EPA 
will  consider  revising  the  thresholds  for 
the  final  rule.  EPA  notes  that  although 
one  commenter  requested  a  higher 
production  threshold  for  poultry 
facilities  (e.g.,  100  million  versus  10 
million  pounds  per  year)  for 
determining  applicability  of  the  effluent 
guidelines  limitations  and  standards, 
they  did  not  provide  any  information 
that  would  serve  as  a  basis  for  EPA  to 
revise  the  proposed  production  based 
thresholds. 

Please  note  that,  in  error,  EPA  also 
solicited  comment  on  its  use  of  100 
employees  at  the  facility  level  for 
analyzing  economic  impacts  on  small 
businesses.  In  fact,  EPA  used  the  SBA 
size  standard  of  500  employees  at  the 
company  level  to  perform  its  small 


business  impact  analyses  for  both  the 
proposal  and  today's  notice  and  will 
continue  to  do  so  for  the  final  rule. 

Subsequent  to  promulgating  the  final 
CAFO  rule  earlier  this  year  (68  FR  7176; 
February  12,  2003),  EPA  received  a 
request  from  permitting  authorities  to 
clarify  the  distinction  between  animal 
feeding  operations  (AFOs)  and  animal 
holding  areas  at  MPP  facilities  to  avoid 
any  ambiguity  about  which  permit 
requirements  and  effluent  guidelines 
apply  to  discharges  from  the  MPP 
animal  holding  areas.  EPA's  NPDES 
regulations  at  40  CFR  part  122.23(b)(1) 
define  an  AFO  as  "a  lot  or  facility  (other 
than  an  aquatic  animal  production 
facility)  where  the  following  conditions 
are  met:  (1)  Animals  (other  than  aquatic 
animals)  have  been,  are,  or  will  be 
stabled  or  confined  and  fed  or 
maintained  for  a  total  of  more  than  45 
days  or  more  in  any  12-month  period, 
and  (2)  Crops,  vegetation,  forage  growth, 
or  post-harvest  residues  are  not 
sustained  in  the  normal  growing  season 
over  any  portion  of  the  lot  or  facility." 
AU  meat  and  poultry  slaughtering 
facilities  have  live  animal  receiving 
areas.  Although  the  animals  at  MPPs  are 
not  typically  kept  or  maintained  for 
more  than  a  day,  animals  are  present  for 
more  than  45  days  in  a  12  month  period. 
Therefore,  the  AFO  definition  could  be 
construed  to  include  animal  holding 
areas  at  meat  and  poultry  slaughtering 
facilities. 

EPA  does  not  interpret  the  AFO 
definition  to  include  animal  holding 
areas  at  meat  and  poultry  slaughtering 
facilities.  Furthermore,  the  CAFO  rules 
do  not  establish  requirements  for  MPP 
animal  holding  areas.  Meat  slaughtering 
and  processing  operations  currently  fall 
under  the  Meat  Products  Point  Source 
Category  at  part  432.  The  MPP  rule,  as 
proposed,  would  add  requirements  to 
part  432  for  poultry  processing  plants. 
Wastes  from  animal  holding  areas  at 


MPP  facilities  were  identified  during 
the  original  effluent  guidelines 
rulemakings  in  the  1970s  as  being  part 
of  the  MPP  facilities'  process 
wastewater  and  the  requirements  at  part 
432  apply  to  these  wastes.  NPDES 
permits  have  historically  addressed  the 
animal  holding  areas  at  processing 
facilities  as  part  of  the  meat  processing 
facility  rather  than  as  an  animal  feeding 
operation.  Given  the  effectiveness  of 
this  approach,  EPA  does  not  intend  to 
change  the  applicability  of  the  MPP 
rules  to  animal  holding  areas.  Rather 
this  Notice  is  clarifying  that  animal 
holding  areas  at  meat  and  poultry 
slaughtering  facilities  are  still  subject  to 
the  requirements  of  the  MPP  rule 
codified  at  40  CFR  part  432  and  are  not 
subject  to  the  NPDES  CAFO 
requirements  codified  at  40  CFR  part 
122  oi  the  CAFO  effluent  guidelines 
codified  at  40  CFR  part  412. 

To  avoid  potential  confusion,  EPA 
may  include  regiilatory  language  in  the 
applicability  section  of  the  MPP  rule 
clarifying  that  animal  holding  areas  at 
meat  and  poultry  slaughtering  facilities 
are  subject  to  the  requirements  codified 
at  part  432  and  not  the  CAFO 
requirements  at  parts  122  or  412,  and 
solicits  comment  on  this  aspect  of  the 
applicability  language  for  part  432. 

B.  Changes  Considered  to  the  Pollutants 
Selected  for  Regulation 

Based  on  comments  on  the  proposed 
rule,  EPA  is  considering  a  revision  to 
the  pollutants  it  proposed  for  regulation 
(i.e.,  Ammonia  (as  N),  BOD,,  COD,  Fecal 
Coliforms,  O&G  (as  HEM),  Total 
Nitrogen,  Total  Phosphorus,  and  TSS). 
EPA  notes  that  the  selection  of 
pollutants  proposed  for  regulation  was 
subcategory-specific  and  size-specific 
and  not  all  pollutants  were  proposed  for 
each  subcategory,  facility  size,  or 
limitation  type  (e.g..  BPT,  BAT).  (See 
rule  text  of  the  proposed  rule  for  a 


48484  Federal  Register / Vol.  68,  No.  156 /Wednesday,  August  13.  2003 / Proposed  Rules 


specific  lisl  of  proposed  parameters  for 
each  subcalegory;  67  FR  8657). 

EPA  proposed  adding  COD  to  the  BPT 
limitations  for  non-small  facilities  (i.e., 
based  on  si  bcategory-specific 
production  thresholds)  in  Subcategories 
A-D  and  F-  J  to  better  reflect  the  design 
and  operation  of  the  existing  BPT 
treatment  technology  (67  FR  8630). 
Commentei  s  stated  that  biological 
treatment  s  rstems  in  place  at  meat 
products  facilities  are  not  designed  or 
operated  ba  sed  upon  COD  removal  and 
that  doing  s  o  would  be  financiedly 
burdensome  (.  In  addition,  commenters 
state  that  B(  )D  or  CBOD  (carbonaceous 
BOD)  woul(  be  a  more  appropriate 
measure  for  monitoring  biological 
treatment  s]  stem  performance.  EPA 
agrees  that  ( lOD  may  not  be  an 
appropriate  indicator  of  biological 
treatment  technology  performance  at 
MPP  facilitiss.  Based  on  EPA's  analysis 
of  new  data  and  the  complete  survey 
information  EPA  is  more  likely  to  retain 
the  current  imits  for  BOD  (and  other 
convention<  1  pollutants)  and  add  total 
nitrogen  to  I  he  BPT  limitations  for 
Subcategori  !s  A-D  and  F-J  to  reflect  the 
partial  denil  rification  currently 
occmxing  at  many  of  these  facilities  [see 
Section  DC  f  )r  a  discussion  of  options 
EPA  is  cons  dering  for  BPT  for  the  final 
rule).  In  this  case,  EPA  would  not 
regulate  COD  or  CBOD  in  the  final  rule, 
because  COl )  would  not  provide  much 
useful  infon  nation  and  CBOD  would  be 
somewhat  n  dundant  with  the  current 
BOD  limitat  ons  and  standards. 

For  BAT  1  mitations,  EPA  is  still 
considering  the  regulation  of  ammonia 
(as  nitrogen!  for  small  facilities  (below 
the  subcateg  ary-specific  production 
thresholds)  i  n  Subcategories  A-D,  F-I, 

all  of  the  facilities  in 

J,  as  proposed.  Also, 
depending  c  n  the  option  EPA  selects  for 
the  final  ruh  ,  EPA  is  considering  the 

anmionia  (as  nitrogen), 
total  nitroge  i,  and/or  total  phosphorus 
for  non-sma  1  facilities  (above  the 
production  t  iresholds)  in  Subcategories 
A-D,  F-I,  an  d  K-L,  as  proposed.  Note 
that  if  EPA  c  oes  not  select  a  model 
technology  fpr  the  BAT  level  of  control 

phosphorus  removal,  EPA 
would  not  r€  gulate  total  phosphorus  at 
BAT.  The  sa  ne  holds  true  for  the  new 
source  perfo  mance  standards  (NSPS). 

C.  Concerns  Regarding  Fecal  Colifotms 
Limitations  t  \nd  Standards 


and  K-L  anc 
Subcategory 


For  the  pr^ 
existing 
"Maximum 
any  time 
NSPS  for  Su 
meat  subcate  gi 
independent 


iposal.  EPA  retained  the 
limitation/ standard  of 

400  MPN  per  100  ml  at 
oftfecal  coliforms  for  BPT  and 
)parts  A  through  I  (i.e.,  red 
jories)  and  Subpart  J  (i.e., 
rendering).  In  addition, 


EPA  proposed  the  same  fecal  coliforms 
values  for  the  BPT  limitations  and  NSPS 
for  Subparts  K  and  L  (proposed  poultry 
subcategories).  Based  on  analysis 
conducted  for  the  proposal,  EPA 
tentatively  determined  that  this  level 
was  achievable  by  poultry  facilities.  As 
a  result  of  the  proposal,  EPA  received 
comment  on  several  issues  regarding  the 
proposed  and  existing  limitations  and 
standards  for  fecal  coliforms.  This 
section  addresses  the  major  conmients 
that  the  Agency  received. 

1.  Reporting  Units 

Commenters  requested  EPA  to  allow 
for  monitoring  of  fecal  coliforms  to  be 
reported  in  imits  of  colony  forming 
units  (CFU)  per  100  milliliters  (mL)  in 
addition  to  the  units  of  most  probable 
nvunbers  (MPN)  per  100  mL  specified  in 
the  existing  regulations.  To  obtain 
results  in  units  of  MPN  per  100  mL,  the 
laboratory  uses  the  multiple-tube 
fermentation  technique.  To  obtain 
results  in  units  of  CFU  per  100  mL,  the 
laboratory  uses  a  membrane  filtration 
which  is  a  direct  plating  method  in 
which  samples  are  filtered  tlirough 
0.45um  membrane  filters  that  are 
subsequently  transferred  to  petri  dishes 
containing  a  selective  or  differential 
agar  medium.  Based  on  the  research  of 
Thomas  and  Woodward  in  "Estimation 
of  Coliforms  Density  by  the  Membrane 
Filter  and  the  Fermentation  Tube 
Methods"  (DCN  165320),  results  fi-om 
either  technique  can  be  considered 
comparable,  so  long  as  the  volume 
analyzed  is  equivalent.  This  finding  of 
comparability  is  consistent  with 
documentation  for  the  existing  fecal 
coliforms  limitations  and  standards  (see, 
for  example,  page  154  of  the  1974 
development  dociunent  for  the  renderer 
segment  (EPA  440/1-74/031-a)  where 
EPA  states  "This  method  (membrane 
filter  procedure]  and  the  multiple-tube 
technique  which  results  in  a  MPN  (most 
probable  number)  value,  yield 
comparable  results.").  Therefore,  EPA  is 
considering  revising  the  limitations  and 
standards  to  allow  for  results  to  be 
reported  in  either  MPN  units  or  CFU 
imits  per  100  ml.  EPA  solicits  comment 
on  this  possible  revision. 

2.  Impact  of  UV  Technology 

Several  commenters  were  concerned 
with  the  industry's  ability  to 
consistently  achieve  the  existing  and 
proposed  fecal  coliforms  limitation/ 
standard  of  400  MPN/lOO  ml  at  "any 
time"  with  the  use  of  ultraviolet 
radiation  (UV)  technology.  Some 
facilities  are  using  this  technology  as  an 
alternative  to  treatment  using 
chlorination  which  is  itself  associated 
with  some  environmental  concerns.  As   - 


discussed  in  Section  lU.B,  for  the 
proposal,  EPA  estimated  compliance 
costs  for  disinfection  based  on  UV 
technology.  However,  for  today's  notice, 
EPA  is  not  including  costs  for  facilities 
that  have  any  type  of  disinfection 
technology  in  place  and  is  costing 
chlorination  for  the  three,  facilities  that 
do  not  currently  have  any  type  of 
disinfection.  The  model  technology 
does  not  include  a  dechlorination  step. 
For  the  final  rule,  EPA  intends  to 
evaluate  the  achievability  of  the  fecal 
coliforms  limitation/standard  using  UV 
treatment.  In  its  preliminary  review, 
EPA  is  investigating  whether  the 
samples  are  likely  to  be  extremely 
turbid  for  which  UV  treatment  would 
not  sufficiently  kill  fecal  coliforms 
without  agitation  during  the  treatment 
step.  As  part  of  its  preliminary  review, 
EPA  considered  its  sampling  episode 
data  fi-om  the  facility  with  UV 
technology  (episode  6486).  This  review 
showed  that  discharges  of  fecal 
coliforms  are  well  below  the  current 
limitation/standard,  because  the 
concentrations  ranged  from  non- 
detected  to  a  measured  value  of  166 
MPN/lOO  mL.  Forthe  final  rule,  EPA 
intends  to  further  review  these  sampling 
episode  data  and  to  consider  the  self- 
monitoring  data  from  facilities  that  use 
UV  technology.  EPA  solicits  comments 
and  data  on  UV  performance  and  costs 
for  reducing  fecal  coliforms  in  MPP 
wastewaters.  EPA  also  solicits  comment 
on  the  extent  to  which  water  quality 
standards  are  driving  the  MPP  industry 
to  shift  from  chlorination/ 
dechlorination  to  UV  to  achieve  water 
quality  standards  for  chlorine  and 
whether  this  shift  necessitates  a  revised 
fecal  coliforms  limit  that  is  consistently 
achievable  with  UV  technology. 

3.  Holding  Times  of  EPA  Sampling  Data 

As  explained  in  Section  II.A.2,  when 
EPA  conducted  its  own  sampling 
episodes  at  the  facilities,  it  exceeded  the 
required  holding  time  for  some  samples 
for  fecal  coliforms.  DCN  165310  in 
Section  22.6  of  the  pubUc  record  lists 
the  holding  times  and  fecal  coliforms 
measurements  from  the  EPA  sampling 
episodes. 

For  red  meat  facifities,  where  EPA  is 
retaining  the  previously  promulgated 
limitations  and  standards,  EPA  is 
considering  using  the  fecal  coliforms 
data  from  the  EPA  sampling  episodes 
for  some  analyses  such  as  (1) 
calculations  for  loadings  and  (2) 
evaluation  of  treatment  performance  by 
comparing  influent  and  effluent  data. 
For  the  treatment  technologies  that  EPA 
is  currently  considering,  all  of  the  red 
meat  data  from  sampling  episodes  are 
associated  with  holding  times  of  about 
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24  hours.  Based  on  the  results  of  the 
holding  time  study  (see  Section  U.A.2 
above),  EPA  is  considering  using  the  24- 
hour  data  for  these  analyses.  Note  that 
EPA  does  not  intend  to  revise  the 
current  limitations  and  standards  for  red 
meat  facilities,  and  thus,  is  not  using 
these  data  to  develop  limitations  and 
standards  for  fecal  coliforms.  EPA 
requests  comment  on  the  use  of  the  24- 
hour  holding  time  data  for  analysis  of 
loadings  and  treatment  performance  at 
red  meat  facilities. 

For  poultry  facilities,  where  EPA  is 
transferring  the  existing  limitations  and 
standards  from  the  red  meat 
subcategories,  EPA  will  only  use  data 
associated  with  the  8-hour  holding  time 
for  its  loading  analysis  because  the 
holding  time  study  indicated  that  longer 
holding  times  for  poultry  processing 
wastewaters  were  not  comparable  to  the 
8-hour  period.  Because  only  one 
sampling  episode  (6304)  meets  this 
criterion,  EPA  will  base  its  loadings  and 
other  analyses  on  fecal  coliforms  data 
from  this  single  sampling  episode  and 
any  appropriate  self-monitoring  data. 
EPA  will  also  use  these  data  in 
evaluating  the  achievability  of  the 
limitations  that  EPA  intends  to  transfer 
from  the  existing  limitations  for  the  red 
meat  subcategory.  EPA  requests 
comment  on  the  transfer  of  limitations 
for  the  poultry  subcategory  from  the  red 
meat  subcategory,  and  on  its  planned 
use  of  data  to  analyze  loadings  and 
treatment  performance. 

4.  Extending  Holding  Times  in  40  CFR 
Part  136 

As  discussed  in  the  preamble  to  the 
proposed  rule  (67  FR  8631),  EPA 
planned  to  conduct  the  holding  time 
study  for  two  purposes:  to  evaluate  the 
use  of  data  in  developing  loadings 
estimates  and  limitations/standards,  and 
for  possible  revisions  to  current  holding 
time  requirements.  The  previous  section 
addresses  EPA's  intended  use  of  the 
data  for  developing  loadings  estimates. 
Because  the  study  collected  data  from 
only  three  facilities  in  the  MPP 
industry,  EPA  does  not  consider  the 
study  results  to  provide  a  sufficient 
basis  to  revise  the  holding  times 
specified  in  40  CFR  part  136  which 
apply  to  all  industries. 

5.  Monitoring  of  Both  Fecal  Coliforms 
and  E.  coli 

As  part  of  its  evaluation  of  the 
existing  guidelines,  EPA  has  reviewed 
its  use  of  fecal  coliforms  as  a  regulated 
parameter.  On  page  68  of  thel974 
development  document  for  the  renderer 
segment  (EPA  440/1-74/031-a),  EPA 
explained  that  it  selected  fecal  coliforms 
as  an  indicator  parameter  because  "they 


have  originated  from  the  intestinal  tract 
of  warmblooded  animals.  Their 
presence  in  water  indicates  the  potential 
presence  of  pathogenic  bacteria  and 
viruses."  However,  EPA  subsequently 
issued  a  guidance  document  for  water 
quality  criteria  that  recommends  the 
monitoring  of  E.  coli  or  enterococci 
rather  than  fecal  coliforms  in 
recreational  waters.  (See  "Ambient 
Water  Quality  Criteria  for  Bacteria — 
1986,"  January  1986,  EPA440/5-84- 
002.) 

While  EPA  has  not  validated  an 
analytical  method  for  E.  coli  in 
industrial  wastewaters,  which  consist  of 
considerably  more  complex  matrices 
than  ambient  waters,  it  has  analyzed  for 
E.  coli  in  MPP  wastewaters  using 
Standard  Method  9221F  and  this 
appears  to  have  provided  reasonable 
estimates  of  the  E.  coli  concentrations, 
based  upon  EPA's  evaluation  of  the 
laboratory  reports.  However,  EPA  does 
not  consider  these  data  to  be 
appropriate  to  use  in  developing 
limitations  and  standards  for  E.  coli. 
Instead,  EPA  considers  the  E.  coli  data 
to  be  appropriate  for  general 
comparisons  of  E.  coli  and  fecal 
coUforms  concentrations  in  MPP 
wastewaters.  For  the  pork  and  beef 
facilities  in  the  holding  time  study,  the 
E.  coli  and  fecal  coliforms  concentration 
values  were  identical.  For  the  effluent 
from  the  sampling  episodes 
corresponding  to  the  model 
technologies,  the  values  of  E.  coli  and 
fecal  coliforms  are  identical  for  most 
samples.  Thus,  because  fecal  coliforms 
and  E.  coli  in  MPP  effluent  generally 
have  similar  concentration  values,  EPA 
continues  to  consider  that  fecal 
coliforms  prove  a  reliable  indicator 
parameter  for  E.  coli. 

While  EPA  considers  fecal  coliforms 
to  be  the  appropriate  parameter  for 
regulation  for  the  MPP  industry,  EPA 
recognizes  that  some  states  and  tribes 
may  still  prefer  that  facilities  monitor 
directly  for  E.  coli.  Because 
concentrations  of  fecal  coliforms  and  E. 
coli  are  similar,  EPA  is  considering  an 
alternative  that  would  allow  facilities  to 
monitor  for  E.  coli  instead  of  fecal 
coliforms  in  the  effluent.  This 
alternative  would  be  available  when 
EPA  amends  40  CFR  part  136  to  include 
an  analytical  method  for  E.  coli  in 
industrial  effluent.  EPA  expects  to 
promulgate  such  a  method  in  the  next 
few  years.  EPA  is  currently  conducting 
validation  studies  of  this  method,  and 
expects  to  propose  this  method  in  2004. 

In  this  altemative,  EPA  would  allow 
a  facility  to  monitor  for  E.  coli  rather 
than  fecal  coliforms  after  the  facility 
certified  that  tlfe  concentrations  of  the 
two  parameters  were  similar  in  the  final' 


effluent.  As  part  of  the  application 
process  for  this  certification,  the  facility 
would  be  required  to  submit  data 
demonstrating  the  similarities  of 
concentrations  of  fecal  coliforms  and  E. 
coli  in  its  facility's  wastewater  over  an 
extended  period  of  time  (perhaps  a 
month  or  longer).  If  the  permit  authority 
determined  that  the  E.  coli 
concentrations  bad  values  that,  on 
average,  were  greater  than  some  "cutoff' 
percent  (for  example,  75  or  90  percent) 
of  the  fecal  coliforms  concentration 
values,  then  the  certification  would 
allow  the  facility  to  monitor  for  E.  coli 
rather  than  fecal  coliforms.  In  this 
instance,  the  permit  would  contain  an  E. 
coli  limitation/standard  set  equivalent 
to  the  same  numerical  value  as  the 
existing  fecal  coliforms  limitation/ 
standard  for  that  facility.  If  the  E.  coli 
concentration  values,  on  average,  were 
lower  than  the  cutoff  percent  of  the  fecal 
coliforms  concentration  values,  then 
under  this  possible  approach  the 
permitting  authority  would  be  able  to 
establish  a  limitation/ standard  for  E. 
coli  in  place  of  fecal  coliforms  only  if 
the  numerical  value  for  the  E.  coli 
limitation/standard  in  the  facility's 
permit  would  be  reduced  by  an 
appropriate  amount  from  the  fecal 
coliforms  limitation/standard  for  that 
facility.  Note  that  EPA  is  not  proposing 
to  set  national  limitations  for  E.  coli, 
because  EPA  lacks  the  data  necessary  to 
set  such  limitations.  EPA  believes, 
however,  that  the  alternate  approach 
discussed  here  could  avoid  the  need  to 
monitor  for  both  E.  coli  and  fecal 
coliforms  in  cases  where  the  permitting 
authority  believes  E.  coli  is  the  more 
appropriate  indicator. 

EPA  solicits  comment  on  this 
altemative  and  the  specifications  it  is 
considering.  EPA  also  solicits  comments 
on  whether  this  altemative  would  be 
beneficial  for  facilities,  even  though 
facilities  could  not  use  this  method 
until  EPA  has  adopted  an  approved 
method  for  E.  coli  in  industrial  effluent. 
Note  that  EPA  is  not  proposing  to  set 
national  limitations  for  E.  coli  as  part  of 
the  MPP  rule,  because  EPA  lacks  the 
information  necessary  to  set  such 
limitations  at  this  time. 

D.  Concerns  About  Total  Nitrogen 
Limitations  and  Standards 

At  the  time  of  proposal,  EPA 
expressed  a  tentative  view  that  limits 
based  on  the  performance  of  poultry 
products  facilities  could  also  be 
achieved  by  meat  products  facilities. 
EPA  received  comment  from  industry 
stakeholders  indicating  that  the  relative 
proportions  of  nitrogenous  BOD  and 
carbonaceous  BOD  differ  in  poultry 
wastewaters  from  red  meat  wastewater. 
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Because  of  these  differences, 
commentei  s  were  concerned  that  it 
would  be  ii  lappropriate  to  transfer  total 
nitrogen  lii  nitations  from  poultry  to  red 
meat  subca  tegories.  Based  on  the 
evaluation!  discussed  below,  EPA  is 
considerinj  transferring  total  nitrogen 
limitations  from  poultry  to  red  meat 
subcategori  bs  for  the  final  rule. 

EPA  has  jerformed  a  comparison  of 
the  poultry  and  meat  processing 
wastewater  >  after  anaerobic  lagoon 
treatment  (,>ee  CKHN  100765).  In  this 
comparisoE  ,  using  data  firom  surveys 
and  sampling  episodes,  EPA  evaluated 
parameters  which  are  commonly  used  to 
determine  t  le  characteristics  of 
wastewater  for  biologically-based 
treatment  s;  'stems.  These  parameters 
included  5-  iay  biochemical  oxygen 
demand  (BOD),  chemical  oxygen 
demand  (COD),  oil  and  grease,  nitrogen, 
phosphoroi  s,  and  total  suspended 
solids  (TSS  as  well  as  biokinetic 
parameters  i.e.,  maximum  specific 
growth  rate  the  half  saturation  constant, 
decay  rate,  iind  yield  coefficient).  EPA 
concluded  tpat  wastewater  strength  and 
biodegradation  rates  of  poultry 
processing  wastewater  and  meat    ' 
wastewater  pre  similar  and  fall  within 
the  same  general  ranges  (e.g.,  the 
average  concentration  for  COD  in  the 
poultry  processing  wastewater  was 
approximately  851  mg/L  compared  to 
961  mg/L  arid  for  meat  processing 
wastewater)  However,  EPA  found  the 
average  TK?  I  and  anmionia 
concentratic  ns  of  meat  processing 
wastewater  u-e  somewhat  higher  than 
those  of  pou  Itry  processing  wastewater 
(e.g.,  265  mj  /L  TKN  for  meat  compared 
to  109  mg/L  TKN  for  poultry;  162  mg/ 
L  ammonia  or  meat  compared  to  54.5 
mg/L  for  poultry).  Nitrogen  in  poultry 
processing  a  nd  meat  processing 
wastewaters  after  anaerobic  treatment  is 
primarily  pr  ;sent  as  ammonia.  Since  the 
substrate  in  joth  types  of  wastewater  is 
the  same  an(  1  the  nitrification  systems 
are  universa  ,  it  is  reasonable  to  apply 
treatment  sy  stems  used  for  nitrifying 
poultry  wasi  ewater  may  to  meat 
processing  v  astewater.  However,  higher 
ammonia  an  i  TKN  concentrations  in 
meat  wastev  ater  after  anaerobic 
treatment  m;  ly  warrant  modifications  in 
design  and  c  perational  characteristics  of 
the  treatmen  t  system;  therefore,  EPA  has 
included  cos  ts  for  such  modified  design 
and  operatic  aal  characteristics  when 
estimating  c(  impliance  costs  for  meat 
products  fac  lities.  For  example,  higher 
TKN  can  resilt  in  a  BOD:TKN  ratio  that 
is  lower  thai  what  is  needed  to  achieve 
denitrificatic  n  and,  as  discussed  in 
Section  HI,  E  PA  has  included  costs  for 
an  additiona  carbon  source  such  as 


methanol,  when  appropriate,  to  achieve 
the  needed  BOD:TKN  ratio. 

EPA  notes  that  treatment  systems  for 
BOD  removal,  nitrification, 
denitrification,  and  phosphorus  removal 
systems  are  universal.  This  observation 
is  consistent  with  our  review  of 
treatment  systems  of  both  industries 
which  reveals  that  many  of  the 
treatment  processes  used  to  treat  poultry 
processing  wastewaters  are  also  used  to 
treat  meat  processing  wastewaters. 
Thus,  EPA  expects  that  many  of  the 
same  modifications  to  existing  poultry 
processing  plants  for  enhancing 
biological  nutrient  removal  can  be  used 
for  meat  processing  wastewater 
treatment  options.  However,  EPA 
recognizes  that  when  meat  processing 
facilities  incorporate  these 
enhancements  specific  operating 
parameters  and  treatment  effectiveness 
may  be  different  than  for  poultry 
facilities,  depending  on  the  specific 
characteristics  of  the  influent 
wastewater.  EPA  requests  comments 
and  data  that  would  help  to  establish 
the  differences  and  similarities  between 
poultry  and  meat  processing 
wastewater,  and  the  implications  of 
these  similarities  and  differences  for  the 
relative  treatability  of  each. 

In  its  consideration  of  the  total 
nitrogen  reductions,  EPA  thought  that 
Ultimate  BOD  (UBOD)  analyses 
performed  on  wastewater  from  poultry 
and  meat  facilities  could  be  used  to 
determine  whether  the  carbonaceous 
and  nitrogenous  portions  in  BOD  cu« 
similar  (or  not)  at  the  two  types  of 
facilities.  While  EPA  has  not  yet  fully 
evaluated  this,  EPA  collected  samples 
and  conducted  UBOD  analyses  (using 
Standard  Method  5210C  and  EPA 
Method  353.1)  in  samples  of  raw 
wastewaters  and  treated  effluents  from 
one  poultry  and  one  meat  facility.  From 
the  poultry  facility  (episode  6493),  EPA 
analyzed  UBOD  in  eight  samples 
collected  on  two  sampling  days  at  four 
sampling  locations.  From  the  meat 
facility  (episode  6496),  EPA  analyzed 
six  samples  collected  on  three  days  at 
two  sampling  locations.  The  analysis  of 
UBOD  provides  measurement  of 
dissolved  oxygen  (DO),  nitrate/nitrite, 
CBOD,  and  nitixjgenous  BOD  (NBOD)  in 
a  sample  over  a  period  of  25  days. 
(NBOD  is  calculated  by  applying  a 
multiplier  of  4.57  to  the  nitrate/nitrite 
concentration  value.)  For  each  sample, 
there  are  16  measurements  of  each 
parameter  as  a  result  of  analyzing 
aliquots  every  day  for  the  first  five  days 
and  every  other  day  until  the  end  of  the 
25-day  time  frame.  EPA  will  use  these 
measurements,  located  at  DCNs  165460 
and  165470,  to  evaluate  the  degradation 
rates  of  BOD  and  nitrification  in  the 


wastewaters.  To  evaluate  these  rates, 
EPA  intends  to  compare  the  general 
pattern  of  the  degradation  curves  for  the 
samples  for  each  facility.  However,  EPA 
is  concerned  that  the  UBOD  data  for  the 
poultry  facility  may  be  minimum 
values,  because  total  DO  depletion 
occurred  on  one  or  more  days  for  all 
samples,  which  would  artificially  limit 
measured  BOD  on  subsequent  days. 
Thus,  EPA  is  not  sure  how  useful  this 
analysis  will  be  in  comparing  poultry 
and  meat  processing  wastewaters.  EPA 
requests  comment  on  this  issue. 

EPA  may  also  use  the  UBOD  data  to 
evaluate  some  other  aspects  of  its 
costing  model.  For  example,  for  some 
facilities  it  was  necessary  for  EPA  to 
estimate  aerobic  volume;  in  order  to  do 
this,  EPA  needed  both  BOD  degradation 
and  nitrification  rates.  For  these 
estimates,  EPA  derived  default 
biodegradation  rates  based  on  literature 
and  some  limited  data  submitted  as  part 
of  the  MPP  detailed  survey.  EPA  may  be 
able  to  use  the  UBOD  data  to  evaluate 
the  estimates  of  the  biodegradation  rates 
and  to  develop  any  appropriate 
adjustments  for  IVffP  wastewaters. 

EPA  solicits  comments  on  its  initial 
comparison  of  poultry  and  meat 
processing  wastewaters.  In  addition, 
because  industry  representatives  have 
expressed  some  concerns  about  the 
applicability  of  UBOD  analyses  to  total 
nitrogen  performance,  EPA  solicits 
comments  on  the  appropriateness  of 
using  the  UBOD  data  to  determine  total 
nitrogen  performance  in  the  two 
subcategories  and  whether  other 
information  would  be  more  relevant. 
EPA  also  solicits  conunents  on  the 
applicability  of  the  UBOD  data  for 
estimating  BOD  biodegradation  rates 
and  nitrification  rates  for  use  in  its  cost 
model.  Further,  EPA  solicits  additional 
data  on  UBOD  in  raw  wastewaters. 

E.  Data  Selection  for  Oil  and  Grease 
Loadings  and  Limitations/ Standards 

The  proposed  limitations  for  oil  and 
grease  were  based  upon  data  from  EPA 
sampling  episodes.  For  these  samples, 
EPA  used  EPA  Method  1664  to  measure 
the  oil  and  ^ease  concentrations. 
Method  1664  uses  normal  hexane  (n- 
hexane)  as  the  extraction  solvent, 
instead  of  Freon  which  is  an  ozone- 
depleting  agent.  Because  EPA  had 
developed  its  proposed  limitations 
using  Method  1664  data,  it  expressed 
the  limitations  as  oil  and  grease 
measured  as  n-hexane  extractable 
material  (HEM).  (Defined  at  67  FR 
8658). 

EPA  also  had  two  other  reasons  for 
expressing  the  limitations  as  HEM.  First, 
there  are  environmental  concerns 
associated  with  the  older  methods  that 
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use  Freon,  which  is  an  ozone-depleting 
agent.  Second,  EPA  expects  that 
facilities  will  choose  to  use  Method 
1664  in  the  future  rather  than  Freon 
methods,  because  Freon  is  expected  to 
become  more  expensive  and  difficult  to 
obtain.  For  these  two  reasons,  EPA 
expects  to  promulgate  the  final 
limitations  for  "oil  and  grease  measured 
as  HEM."  As  a  consequence, 
compliance  monitoring  would  require 
the  use  of  a  method,  such  as  Method 
1664,  that  measures  oil  and  grease  as 
HEM.  ^ 

With  the  incorporation  of  industry 
self-monitoring  data,  EPA  now  has  oil 
and  grease  concentration  data  measured 
by  Freon  methods.  Because  these  data 
do  not  measure  oil  and  grease  as  HEM, 
EPA  has  excluded  them  from  its 
analyses  and  loadings  estimates  for  the 
NODA.  However,  EPA  acknowledges 
that  at  the  time  of  development  of 
Method  1664,  EPA  had  explained  that 
Method  1664  and  Freon  methods 
generally  provide  comparable  results  for 
industrial  wastewaters  (see,  for 
example,  http://www.epa.gov/ 
waterscience/methods/1664fs.htmI\. 
However,  during  the  development  of 
Method  1664  and  subsequentiy,  some 
industries  have  expressed  concerns 
about  potentially  differing  results  from 
the  two  methods.  In  response  to  these 
comments,  EPA  has  provided  giudance 
for  facilities  to  evaluate  if  the  two 
methods  are  comparable  in  their  own 
wastewater.  (See  chapter  2  in 
"Analytical  Method  Guidance  for  EPA 
Method  1664 A  Implementation  and  Use 
(40  CFR  part  136),"  February  2000, 
EPA/821-R-00-^)03;  DCN  165620).  EPA 
solicits  data  from  any  MPP  facilities  that 
may  have  performed  this  comparison  in 
the  MPP  wastewaters. 

Before  the  final  rule,  EPA  may  assess 
whether  the  oil  and  grease  data  between 
the  two  methods  appear  to  differ  within 
the  same  model  technology  options. 
(See  DCNs  165011,  165140,  165070, 
165150  for  the  data  and  summary 
statistics.)  Further,  if  data  from  both  a 
Freon  method  and  Method  1664  are 
available  from  the  same  facility,  then 
EPA  intends  to  compare  the 
concentrations  frt)m  the  two  methods 
for  that  facility.  Depending  on  the 
results  of  these  comparisons,  EPA  may 
incorporate  the  Freon-based  data  into  its 
development  of  the  final  limitations/ 
standards  for  oil  and  grease.  In  this  case, 
EPA  would  also  consider  allowing  the 
use  of  Freon-based  methods  for 
compliance  monitoring.  EPA  solicits 
comments  on  whether  it  should  use 
only  Method  1664  data  in  calculating  its 
loadings  and  final  limitations/standards 
for  oil  and  grease  measiued  as  HEM. 


VI.  New  Information  and  Consideration 
of  Revisions  to  Economic 

Methodologies 

> 
A.  Closure  Analysis 

For  the  proposed  rule,  EPA  projected 
facility  level  economic  impacts  using  a 
probability  model  derived  from  Census 
data  because  detailed  siuvey  financial 
information  was  not  available  at 
proposal.  See  Section  lI.E  for  discussion 
of  incorporation  of  additional  survey 
information.  However,  in  the  Economic 
Analysis  (EA)  docujnent  supporting  the 
proposal,  EPA  presented  the  economic 
impact  methodology  it  intended  to  use 
for  the  final  rulemaking.  EPA  received 
several  comments  recommending 
modification  to  this  methodology.  EPA 
intends  to  use  the  methodology 
proposed  for  the  final  rulemaking  with 
some  modifications  in  response  to  these 
comments.  Additionally,  EPA  may  use 
some  Census  data  to  perform  analyses  in 
subcategories  for  which  adequate 
detailed  survey  data  are  not  available. 
Based  on  comments  and  incorporation 
of  additional  data,  EPA  is  considering 
revisions  to  the  proposed  economic 
analysis  methodology  in  the  following 
areas:  projection  of  futiire  facility 
income,  tax  shields,  and  company  level 
aggregation  and  closure  analysis.  The 
revisions  that  EPA  is  considering  are 
discussed  below. 

1.  Forecasting  Future  Facility  Income 

For  the  proposal,  EPA  stated  it  would 
use  the  survey  period,  1997  to  1999,  as 
the  baseline  for  projecting  facility  and 
company  net  income  for  use  in  the 
closure  model.  Commenters  objected  to 
the  use  of  this  period  as  the  baseline 
because  imusual  supply  and  demand 
conditions  resulted  in  unusually  large 
margins  for  meat  companies,  and 
therefore,  atypically  profitable  years. 

EPA  concurs  with  this  assessment.  To 
address  these  concerns  EPA  developed 
a  forecasting  model  that  uses  historical 
data  on  the  periodic  cycles  of  the 
relevant  markets  to  generate  an  index. 
This  index  is  used  to  forecast  net 
income  for  MPP  facilities,  accounting 
for  cyclical  effects  on  profits.  EPA  has 
used  this  model  for  the  analyses  in 
today's  notice  and  is  considering  its  use 
for  the  final  MPP  rule. 

In  the  red  meat  sectors,  EPA  used  U.S. 
Department  of  Agriculture's  Economic 
Research  Service  (USDA/ERS)  time 
series  on  the  monthly  farm-to-wholesale 
price  spread  to  develop  its  margin 
forecast.  To  forecast  the  margin  in  the 
poultry  sector,  EPA  developed  a  new 
monthly  time  series  by  subtracting  the 
USDA/ERS  broiler  wholesale 
production  cost  time  series  from  its 
broiler  wholesale  price  time  series. 


These  time  series,  which  ran  from  1970 
to  2002  for  beef  and  pork,  and  from 
1990  to  2002  for  poultry,  were 
converted  to  constant  1999  prices.  To 
deseasonalize  each  time  series,  EPA 
calcidated  each  month's  value  as  the 
average  price  spread  for  a  12  month 
period  centered  on  that  month  [i.e.,  a 
12-month  centered  moving  average). 
The  price  spread  time  series  were 
deseasonalized  because  each  series 
reflects  cyclical  behavior  within  each 
year  as  well  as  over  longer  time  periods 
(e.g.,  each  year  the  demand  for  turkey 
peaks  in  November  and  December). 
Deseasonalizing  the  farm-to-wholesale 
price  spread  time  series  data  set  enables 
EPA  to  focus  on  the  longer-run  cycles. 

From  the  time  series  data  for  each 
sector,  clear,  consistent  cycles  were 
readily  identifiable.  EPA  used  these 
cycles  to  develop  a  "normal"  or 
"average"  cycle  for  each  meat  type.  To 
test  the  validity  of  the  normal  cycle 
pattern,  the  normal  cycle  was  used  to 
remove  the  cyclical  component  (de- 
cycle)  from  the  moving  average  time 
series  for  the  farm-to-wholesale  price 
spread.  After  de-cycling,  these  time 
series  showed  only  random  variation 
and  the  general  trend  of  the  original 
series,  indicating  that  the  cyclical 
variation  in  these  data  sets  had  been 
successfully  captured  by  the  model.  The 
cycles  were  then  used  to  forecast  the 
wholesale  margin  for  the  2003  to  2018 
time  period.  Complete  details  of  the 
methodology  used  to  measure  and 
forecast  the  wholesale  margin  cycles  are 
provided  in  the  docket  (see  Section 
21.2,  DCN  125502). 

EPA  used  the  historical  and  projected 
wholesale  margin  time  series  to  develop 
indices.  These  indices  are  applied  to 
survey  net  income  data  to  forecast 
facility  and  company  earnings  for  use  in 
the  closiue  model.  Net  income  was 
projected  to  vary  directiy  with  the  farm- 
to-wholesale  price  spread;  as  the  spread 
narrows,  net  income  declines.  As 
commenters  pointed  out,  the  1997  to 
1999  survey  period  was  at  or  near  the 
peak  of  a  cycle,  and  as  a  result  net 
income  could  be  expected  to  decline  as 
industry  moved  toward  the  cycle 
trough.  Therefore,  EPA  selected  cycle 
high  points  (largest  annual  margin)  for 
the  base  period  of  its  indices.  Index 
values  for  succeeding  years  were 
calculated  as  the  proportion  of  each 
year's  margin  to  the  base  period  margin. 

In  addition,  EPA  had  to  select  a 
starting  value  for  net  income  to  which 
the  indices  are  applied.  EPA  ran  a  series 
of  net  income  projections.  Each  run 
used  a  different  combination  of  net 
income  starting  point  and  cycle  index. 
From  these  combinations,  EPA  selected 
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the  followii  g  five  projection  methods 
for  net  incoi  ne: 

•  Using  a  simple  average  of  1997, 
1998.  and  1  )99  net  income  projected 
over  the  15  rear  project  life  to  provide 
an  unsophisticated  baseline; 

•  Using  1999  net  income  as  the  start 
point  for  pn  tjections  using  Cycle  1  in 
Table  VI. A.:  (index  initial  value  is 
1999); 

•  Projecting  three  different  net 
income  tima  series,  all  using  Cycle  2  in 
Table  VI.A.l  (index  initial  value  is  the 
largest  marg  n  in  the  1995  and  2002 
period),  but  starting  firom  different 


1  . 

2  . 

3  . 

4  .. 

5  .. 

6  .. 

7  .. 
.8  .. 
9  .. 
10 
t1 
12 
13 
14 
15 
16 


detailed  survey  data  points:  maximum, 
average,  and  minimum  facility  net 
income. 

As  described  in  the  proposal  EA 
(Section  3.2.2),  EPA  uses  the 
preponderance  of  evidence  under 
different  forecasting  methods  to 
determine  if  a  facility  is  projected  to 
close.  Because  EPA  intends  to  use  five 
forecasting  methods  for  the  final  rule,  a 
facility  is  projected  to  close  if  the 
present  value  (PV)  of  future  compliance 
costs  exceeds  the  forecast  PV  of  net 
income  under  three  of  the  five 
forecasting  methods.  EPA  notes  that  the 


results  of  these  five  methods  are  not 
independent  and  is  considering  basing 
its  closure  analysis  for  the  final  rule  on 
a  subset  of  these  methods.  EPA  solicits 
comment  on  this  forecasting  model  for 
future  facility  income  in  the  MPP 
industry. 

As  a  sensitivity  analysis,  EPA  also 
projected  closures  if  the  PV  of  future 
compliance  costs  exceeds  the  forecast 
PV  of  net  income  under  one  of  the  five 
forecasting  methods.  The  results  of  this 
sensitivity  analysis  can  be  found  in  the 
docket  at  DCN  125607. 


Table  VI . A.  1.— Business  Cycle  Indices  for  Forecasting  Net  Income 


Cyde  1 


Year  1  at  Cycle  Equals  1999 


Year 


Beef 


1.00 
1.05 
1.05 
1.01 
0.99 
1.03 
0.91 
0.88 
0.90 
0.96 
0.85 
0.80 
0.82 
0.88 
0.79 
0.73 


Pork 


1.00 
0.84 
0.84 
0.83 
0.87 
0.79 
0.67 
0.66 
0.79 
0.77 
0.65 
0.60 
0.70 
0.75 
0.63 
0.56 


Broilers 


1.00 

0.79 

1.64 

1.15 

1.04 

1.61 

1.20 

1.04 

1.61 

1.20 

1.04 

1.61 

1.20 

1.04 

1.61 

1.20 


Cycle  2 


Year  1  of  Cycle  Equals  High  Point  of  1995- 
2001 


Beef 


Porte 


1.00 
0.96 
0.94 
0.98 
0.86 
0.83 
0.86 
0.91 
0.80 
0.76 
0.78 
0.83 
0.75 
0.70 
0.70 
0.75 


1.00 
0.84 
0.84 
0.83 
0.87 
0.79 
0.67 
0.66 
0.79 
0.77 
0.65 
0.60 
0.70 
0.75 
0.63 
0.56 


Broilers 


__ 


1.00 
0.81 
0.63 
0.95 
0.61 
0.48 
0.99 
0.70 
0.63 
0.97 
0.73 
0.63 
0.97 
0.73 
0.63 
0.97 


2.  Tax  Shielc  s 

EPA  receiv  ed  comments  on  its 
methodology  for  estimating  investment 
tax  shields  oi  i  new  wastewater 
treatfiient  tec  inology.  One  comment 
pointed  out  tjiat  EPA's  methodology 
apparently  failed  to  deduct  interest 
payments  fro  n  the  revenue  base  used  to 
determine  th(  ( tax  rate  applicable  to  tax 
shields,  though  it  did  subsequently 
subtract  out  mterest  payments  to  yield 
net  income.  This  could  produce  an    • 
overestimate  hi  the  tax  shields  the 
company  accrues  on  its  investment  in 
wastewater  tmatment  equipment.  EPA 
agrees  with  tl  lis  commenter,  and  for  the 
analysis  supp  orting  this  notice  has 
subtracted  interest  payments  from 
earnings  befo)^  interest  and  taxes  (EBIT) 
to  determine  both  taxable  income  and 
the  applicable  tax  rate. 

A  second  cjjmment  on  EPA's  method 
for  estimating  tax  shields  stated  that 
EPA's  methodology  would  overestimate 
tax  shields  if  Incremental  compliance 
costs  decrease  earnings  before  taxes  to 
such  an  exterit  that  a  facility's  marginal 
tax  rate  changes.  EPA  examined 


estimated  compliance  costs  and  net 
income  for  each  facility,  and  found  that 
in  practice  there  would  be  no  effect  on 
estimated  tax  shields.  In  the  vast 
majority  of  cases,  no  change  in  tax  rates 
would  result  given  the  magnitude  of 
projected  compliance  costs.  For  one 
facility  where  the  tax  rate  could  have 
changed  due  to  the  incremental 
compliance  costs,  EPA's  method  of 
limiting  estimated  tax  shields  so  they 
cannot  exceed  taxes  actually  paid 
resulted  in  a  smaller  estimated  tax  . 
shield  than  if  EPA  estimated  its  tax 
shield  by  incorporating  the  change  in 
rates. 

3.  Aggregation  of  Company  Level  Costs 
and  Company  Level  Closure  Analysis 

Following  proposal,  EPA  completed 
review  of  the  detailed  surveys  (see 
Section  II  for  discussion  on  completion 
of  survey  review).  Less  than  40  percent 
of  direct  discharging  facilities  provided 
facility  level  financial  data  in  the 
detailed  survey.  Industry  has  stated  that 
many  companies  in  the  MPP  industry 
do  not  maintain  finemcial  records  at  the 


facility  level.  Instead  they  maintain 
their  financial  records  at,  for  example, 
the  company  level,  division  level  or 
product  line  level.  As  a  result,  EPA  was 
unable  to  scale  up  its  facility  level 
closure  analysis  to  produce  a  nationed- 
level  projection  of  closings.  Rather,  for 
each  facility  for  which  there  was 
sufficient  data,  EPA  recorded  the 
closure  status  of  the  associated  number 
of  facilities  as  "unknown." 

EPA  did  collect  company  level 
financial  data  and  when  necessary  this 
data  can  be  supplemented  using 
publicly  available  data.  Therefore,  EPA 
is  considering  a  closing  analysis  at  the 
compjuiy  level  in  addition  to  the  facility 
level  analysis  and  has  performed  that 
analysis  for  today's  notice  (see  Section 
VI  for  estimated  economic  impacts). 
This  requires  EPA  to  estimate 
compliance  costs  at  the  company  level 
as  well  as  the  facility  level.  The  Altman 
Z'  analysis,  described  in  the  proposal 
EA  (Section  3.1.3.2)  document,  is  also  a 
company  level  analysis  and  so  EPA 
used  the  same  method  for  estimating 
company  level  costs  for  both  models. 
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The  company  level  closure  analysis  is 
identical  to  the  facility  level  closure 
analysis  in  that  EPA  projects  the  net 
present  value  (NPV)  of  each  company's 
net  income  over  the  15  year  project  life. 
Salvage  value  is  assimied  to  equal  zero, 
as  proposed,  for  the  reasons  described 
in  DCN  125505.  EPA  excludes  salvage 
value  frtjm  the  closure  analysis  because 
academic  studies  and  EPA  experience 
on  previous  projects  both  demonstrate 
that  it  is  extremely  difficult  to  estimate 
accurately.  Therefore,  inclusion  of 
salvage  value  would  add  a  highly 
arbitrary  component  to  the  closure 
analysis.  The  NPV  of  projected 
compliance  costs  is  subtracted  from  the 
NPV  of  projected  net  income;  if  this 
value  is  positive,  the  company  is 
deemed  to  remain  open,  if  this  value  is 
negative,  the  company  is  projected  to 
close,  with  associated  losses  in  output 
and  employment. 

To  esumate  company  level 
compliance  costs,  EPA  reviewed  the  55 
non-small  detailed  survey  direct 
discharging  facilities  to  determine  their 
corporate  parent,  then  compiled  a  list  of 
all  other  meat  processing  facilities 
owned  by  each  of  those  corporate 
parents.  EPA  primarily  relied  on  the 
screener  survey  and  the  PCS  database  to 
estimate  the  number  of  direct 
discharging  facilities  owned  by  these 
corporate  parents  that  were  not 
represented  in  the  detailed  survey 
database.  EPA  estimates  that  the  26 
corporate  parents  of  those  55  direct 
dischargers  owned  about  345  MPP 
facilities  in  1999.  EPA  then  determined 
the  discharge  status  of  these  345 
facilities  because  indirect  discharging 
facilities  wall  not  incur  costs  under  this 
regulation,  and  estimated  that  of  the  345 
facilities  owned  by  these  corporate 
parents,  approximately  125  were  direct 
dischargers.  Of  these  125  direct 
dischargers,  55  received  detailed 
surveys,  and  70  required  analysis  based 
on  non-survey  data. 

To  estimate  compliance  costs 
attributable  to  the  70  non-surveyed 
facilities,  EPA  applied  mean  compliance 
costs  by  meat  type  (red  meat  or  poultry) 
to  each  non-siuveyed  facility.  EPA 
examined  alternative  means  of 
allocating  compliance  costs  to  these 
facilities,  such  as  matching  costs  frt>m 
detailed  survey  facilities  based  on  meat 
type  and  processes  performed.  EPA 
determined  that  applying  average  costs 
by  meat  type  to  non-surveyed  facilities 
resulted  in  more  conservative  [i.e., 
higher)  cost  estimates.  See  DCN  125501 
for  additional  information  on  the 
estimation  of  non-surveyed  direct 
discharge  facilities.  EPA  solicits 
information  on  the  actual  number  of 
non-surveyed  direct  discharging 


facilities  that  are  ov«naed  by  each  parent 
company  identified  and  the  production 
tjrpe  of  these  facilities  (e.g.,  first 
processor,  further  processor,  renderer). 
EPA  notes  that,  for  the  final  rule,  it  is 
considering  using  a  company-specific 
mean  compliance  cost  if  additional 
financial  data  is  received  in  response  to 
today's  notice.  EPA  did  not  attempt  to 
scale  up  the  projected  company  closings 
to  correspond  to  a  national  estimate 
because  EPA  lacks  data  on  which  to 
base  sample  weights  for  the  26 
coinpanies.  Thus,  the  company  level 
analysis  reflects  closures  only  among 
the  26  companies  analyzed.  EPA  made 
an  effort  to  determine  whether  there  are 
additional  companies  that  own  direct 
discharging  MPP  facilities  and  foimd 
three  additional  companies  based  on  the 
screener  survey  results  that  may  ovsrn 
direct  discharging  MPP  facilities. 
Therefore,  the  company  level  analysis 
could  underestimate  the  number  of 
company  closures  nationally.  EPA 
solicits  comment  and  information  on 
the  presence  of  additional  companies 
that  have  facilities  within  the  scope  of 
the  MPP  rule. 

In  addition,  EPA  solicits  comment  on 
the  aggregation  of  facility  level 
compliance  costs  to  the  company  level, 
and  the  use  of  a  company  level  closure 
analysis.  In  addition,  EPA  solicits 
comment  on  the  methodology  used  to 
estimate  complicmce  costs  for  the 
closure  analysis  for  the  70  non-surveyed 
fecilities  which  are  owned  by  the  same 
parent  companies  as  the  55  detailed 
survey  recipients. 

B.  Trade  Elasticity  Methodology 

Commenters  on  the  proposed  rule 
raised  concerns  over  EPA's  assessment 
of  foreign  trade  impacts  for  poidtry 
facilities.  Specifically,  the  commenters 
stated  that  EPA  did  not  adequately 
address  the  impact  of  the  proposal  on 
poultry  exports.  Based  on  these 
comments,  EPA  has  reviewed  its 
methodology  and  is  considering  revising 
it  for  the  final  rule. 

For  the  proposed  rule,  EPA  analyzed 
trade  impacts  through  the  international 
trade  component  of  EPA's  MPP  market 
model.  The  primary  determinant  of 
trade  impacts  are  the  trade  elasticities 
specified  for  the  model.  EPA  derived  its 
trade  elasticities  based  on  Armington's 
framework  in  which  one  country's  meat 
products  are  an  imperfect  substitute  for 
those  of  other  countries.  After  review  of 
the  proposal  model,  EPA  is  considering 
revising  its  derivation  of  trade 
elasticities  for  the  final  rule,  and  is 
using  the  revised  trade  elasticities  for 
the  analyses  supporting  today's  notice. 
EPA  also  examined  but  rejected  an 
alternative  derivation  of  trade 


elasticities  based  on  Orcutt's  framework 
in  which  each  country's  meat  products 
are  perfect  substitutes  for  those  of  any 
other  coimtry  for  the  reasons  described 
below. 

EPA  selected  the  Armington 
specification  based  on  the  fact  that  the 
U.S.  both  imports  and  exports  meat 
products.  If  U.S.  consumers  consider 
U.S.  meat  products  and  foreign  meat 
products  to  be  perfect  substitutes,  there 
would  be  no  reason  to  simultaneously 
import  and  export  these  products.  This 
intuitive  explanation  is  supported  by 
econometric  evidence  (Galloway,  et  al. 
2000).  In  addition,  analysts  have 
observed  that  U.S.  poultry  exports  are 
largely  composed  of  dark  meat  which  is 
considered  inferior  by  U.S.  consumers 
but  is  preferred  by  foreign  consumers 
(Aylward,  2002;  Salin  etal..  2002; 
Standard  &  Poor's,  2000).  Thus,  EPA 
determined  that  the  Armington 
framework  is  conceptually  more 
appropriate  for  modeling  trade  in  meat 
and  poultry  products  than  a  framework 
that  treats  all  meat  products  as  perfect 
substitutes. 

EPA  used  Armington's  {1969a,  1969b) 
expressions  for  partial  and  cross-price 
elasticities  of  demand  for  a  traded 
product  to  derive  trade  elasticities  for 
meat  products.  The  key  data  points  for 
this  estimation  are:  (1)  The  price 
elasticity  of  domestic  demand  for  meat 
products  regardless  of  the  country  of 
origin,  (2)  relative  trade  shares  between 
the  home  coimtry  and  its  trading 
partner(s),  and  (3)  the  elasticity  of 
substitution  between  each  coimtry's 
meat  products.  EPA  found  suitable 
econometric  estimates  of  the  elasticity 
of  substitution,  and  adequate  data  for 
estimating  trade  shares  [see  Section 
3.1.4  and  Appendix  C  of  the  proposal 
EA). 

For  the  proposed  rule,  EPA  indirectly 
derived  the  price  elasticity  of  U.S. 
demand  for  meat  products  regardless  of 
the  coimtry  of  origin  bora  the  price  . 
elasticity  of  U.S.  demand  for  meat 
products  of  U.S.  origin  (assumed  to 
equal  the  U.S.  domestic  price  elasticity 
of  meat  demand)  using  Armington's 
equations  in  repeated  substitutions.  In 
the  revisions  being  considered  by  EPA, 
the  Agency  uses  the  U.S.  domestic  price 
elasticity  of  meat  demand  as  a  direct 
proxy  for  the  price  elasticity  of  U,S. 
demand  for  meat  products  regardless  of 
the  country  of  origin.  This  is  more 
consistent  with  the  econometric  studies 
used  to  estimate  the  U.S.  price  elasticity 
of  meat  demand;  such  studies  do  not 
typically  distinguish  country  of  origin 
in  measuring  U.S.  retail  meat  purchases. 
Details  of  EPA's  derivation  of  trade 
elasticities  may  be  found  in  the  docket 
(DCN  125503). 
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Table  VI.B. 
estimated 
methodology 


trac  e 


summarizes  EPA's 
elasticities  imder  the 
ised  for  proposal  and  for 


the  revised  methodology  described 
above. 


■  ABLE  VI. B.I. —Estimates  of  Armington  Trade  Elasticities  for  the  MPP  Market  Model 


Import  elasticities* 

Export  elasticties'- 

Meat  type 

Proposal-^ 

Revised 

Proposal 

Revised 

Beef    

0.9588 
0.8519 
0.8767 
0.7145 

1.9994 
1.3337 
1.1458 
1.1600 

-1.5584 
-1.5745 
-1.2017 
-1.1865 

-1.5316 

Pork 

-1.5711 

Broilers 

-1.1903 

Turkeys 

-1.1557 

■  The  percent 

"The  percent 

In  reviewing 

table  differ  from 


hange  in  U.S.  demand  for  rest  of  ttie  world  (ROW)  meat  products  resulting  from  a  one  percent  change  in  U.S.  price. 
:hange  in  ROW  demarxl  for  U.S.  meat  products  resulting  from  a  one  percent  change  in  U.S.  price. 

the  trade  elasticities  used  for  proposal,  EPA  found  an  error  in  its  cateulation.  Therefore  the  trade  elasticities  presented  in  this 
those  used  in  tt^e  proposal  economic  Impact  analysis. 


Based  on  th  »  preferred  option  at  the 
time  of  propo!  al  (BAT  3),  EPA 
compared  trac  e  impacts  using  the 
proposal  elast  cities  and  the  revised 
elasticities.  Annual  imports  were 
projected  to  b<  ( larger  using  the  revised 
elasticities.  Be  ef  imports  were  1.5 
million  pounc  s  per  year  larger  (a 
difference  of  0. 001  percent)  under  the 
revised  elasticities;  pork  imports  were 
about  280,Q00|pounds  per  year  larger, 
while  poultry  Imports  were  less  than 
20,000  pound^  per  year  larger.  Exports 
were  slightly  smaller  using  the  revised 
elasticities.  Baef  exports  were  projected 
to  be  about  160,000  pounds  per  year 
smaller;  the  difference  in  pork  and 
poultry  exporlis  was  less  than  100,000 
pounds  per  yebr  for  each  product.  The 
difference  in  e  xport  projections  is  less 
than  0.006  pel  cent  of  baseline.  Revised 
estimates  of  mjarket  impacts  including 
export  and  import  quantities  under  the 
modified  optiikns  using  revised  cost 
estimates  are  presented  in  Table  X.A-7. 
EPA  solicits  comment  on  its  revised 
trade  elasticity  methodology. 

Vn.  Changes  tb  EPA's  Environmental 
Assessment 

EPA  receival  comments  on  the 
methodologies  used  to  estimate  MPP 
pollutant  loadings  and  those  used  to 
estimate  envirpnmental  benefits 
associated  wit  i  the  proposed  regulatory 
options.  At  proposal,  EPA  based  its 
estimates  of  m  onetary  benefits  of  the 
rule  on  the  su  tability,  as  determined  by 
concentration; ;  of  four  specific  water 
quality  variab  es,  of  affected  waters  for 
a  range  of  recrsational  uses  (boating, 
fishing,  and  s\  rimming).  EPA  employed 
the  National  V  ^ater  Pollution  Control 
Assessment  W  odel  (NWPCAM)  version 
1.1  to  derive  ils  benefit  estimates. 
Ecological  effc  cts  such  as  habitat 
degradation  w  ere  noted  but  not 
quantified  to  i  void  double-coimting 
benefits  deriv(  id  using  NWPCAM 
version  1.1. 


Based  on  public  comments  received 
on  the  proposal  and  as  discussed  in  the 
proposed  rule,  EPA  is  considering 
possible  revisions  to  its  approach  as 
described  in  more  detail  below.  Briefly, 
these  revisions  include  (1)  inclusion  of 
nitrate  and  phosphate  in  the  water 
quality  variables  modeled  by  NWPCAM 
to  estimate  the  water  quality  index 
(WQI);  (2)  use  of  alternative  or 
supplemental  environmental  models  to 
more  thoroughly  characterize  the 
environmental  benefits  of  the 
regulation;  (3)  improvements  to  the 
algorithm  relating  changes  in  water 
quality  to  households'  willingness  to 
pay  for  improved  water  quality;  and  (4) 
consideration  of  other  benefit  categories 
(e.g.,  reduced  adverse  hiunan  health 
effects  from  consiuning  fish  and  water 
contaminated  by  toxic  compounds  in 
MPP  effluents;  reduced  costs  of 
treatment  associated  with  lower  total 
suspended  solids  (TSS)  loads  in 
community  water  systems'  (CWSs) 
intake  water;  reduced  episodic  fish  kills 
resulting  fi-om  discharges  from  MPP 
facilities;  and  a  Regional  Vulnerability 
Assessment  (ReVA)  that  was  designed  to 
predict  future  environmental  risk  and 
support  informed  decision-making  and 
prioritization  of  issues  for  risk 
management).  EPA  may  consider  other 
approaches  for  estimating  benefits  that 
are  not  specified  in  this  NODA  but  may 
be  a  result  of  comments  on  today's 
notice.  Note  that  revised  results  based 
on  these  methodological  changes  are  not 
yet  available,  but  will  be  placed  in  the 
record  for  this  rulemaking  as  they 
become  so.  To  the  extent  practicable, 
EPA  will  consider  public  comment  on 
these  results,  even  if  filed  after  the 
comment  period  for  the  NODA,  as  it 
prepares  the  benefits  analysis  for  the 
final  rule. 


A.  Water  Quality  Modeling:  What 
Changes  and  Information  Are  Being 
Considered? 

1.  National  Water  Pollution  Control 
Assessment  Model  (NWPCAM) 

EPA  used  NWPCAM  version  1.1  to 
estimate  environmental  impacts  to 
surface  water  quality  resulting  from 
implementation  of  the  proposed  rule. 
NWPCAM  version  1.1  modeled  instream 
concentrations  of  dissolved  oxygen 
(DO),  total  Kjedahl  nitrogen  (TKN), 
biochemical  oxygen  demand  (BOD), 
TSS,  and  fecal  coliforms  (FC).  Four  of 
these  indicators  (DO,  BOD,  TSS,  and 
FC)  were  combined  to  generate  a  water 
quality  index  (WQI-4).  The  WQI  is  a  0 
to  100  scale  structured  so  that  each 
water  quality  parameter  is  weighted  to 
reflect  its  significance  in  determining 
the  suitability  of  water  for  progressively 
more  demanding  uses.  Changes  in  the 
WQI-4  were  converted  to  monetary 
values  based  on  a  contingent  valuation 
survey  (Carson  and  Mitchell,  1993). 
Commenters  remarked  that  this 
approach  was  an  over-simplification 
because  it  may  have  ignored  several 
other  classes  of  pollutants  discharged 
from  MPP  facilities  including  nitrogen  , 
(N)  and  phosphorous  (P).  For  more 
details  about  valuation  of  water  quality, 
see  Section  Vn.B  of  this  NODA. 

NWPCAM  version  1.1,  used  for  the 
proposal,  does  not  model  nutrients 
discharged  by  MPP  facilities.  Since 
proposal,  EPA  has  developed  NWPCAM 
version  1.6  which  simulates 
concentrations  of  the  nutrients,  nitrogen 
and  phosphorus.  Since  the  updated 
model  addresses  two  additional 
components  of  wastewater  discharges 
from  MPP  facilities,  EPA  is  considering 
using  the  updated  model  to  estimate  the 
water  quality  change  and  the  associated 
monetized  benefits  for  the  final  MPP 
rule.  Commenters  also  had  concerns 
about  the  missing  sources  of  loadings  in 
the  model,  especially  nonpoint  and 
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minor  point  sources  that  were  not 
captiu«d  in  NWPCAM  version  1.1. 
NWPCAM  version  1.6  models  water 
quality  using  a  stream  reach  network 
with  greater  resolution  and  incorporates 
additional  point  and  nonpoint  source 
loadings. 

The  NWPCAM  version  1.6  generates  a 
water  quality  index  (WQI-6)  from  six 
indicators  of  water  qualitv  (TSS,  DO, 
BODS,  FC,  nitrate  (NO3    )',  and 
phosphate  (P04^ " )).  The  weights  on 
individual  water  quality  parameters  are 
adjusted  from  WQl-4  to  reflect  the 
increased  number  of  parameters  in 
WQI-6.  The  new  WQI-6  is  a  broader 
measiu^  of  water  quality  and  is 
expected  to  provide  a  better 
representation  of  changes  in  water 
quality  downstream  of  MPP  facilities.  A 
version  of  NWPCAM  capable  of 
simulating  nitrogen  and  phosphorus 
concentrations  and  employing  the  WQI- 
6  is  described  in  EPA,  2002. ^ 

EPA  solicits  comment  on  the  use  of 
the  six-parameter  Water  Quality  Index 
(instead  of  the  four-parameter  Index)  to 
assess  the  environmental  improvements 
frt)m  revising  the  current  MPP 
regulation.  In  particular,  EPA  solicits 
comment  on  the  inclusion  of  nitrogen 
and  phosphorous  in  the  kinetics  model. 

EPA  is  considering  the  use  of  National 
Water-Quality  Assessment  Program 
(NAWQA)  data  to  calibrate  the  baseline 
predicted  by  NWPCAM  version  1.6  for 
the  stream  reaches  associated  with  MPP 
facilities.  EPA  proposes  to  download 
NAWQA  data  for  as  many  of  the  regions 
where  MPP  facilities  are  located  as 
possible.  Based  on  the  comparison  of 
NAWQA  vs.  NWPCAM  version  1.6  data, 
EPA  plans  to  estimate  the  prediction 
errors  for  each  region  using  the  NAWQA 
data  and  use  the  errors  to  adjust  the 
NWPCAM  results  in  each  region.  EPA 
then  plans  to  generate  a  probability 
distribution  for  the  errors  for  each 
parameter  and  then  set  up  a  Monte 
Carlo  program  to  simulate  variability  in 
the  water  quality  index  as  a  function  of 
NWPCAM  imcertainty  for  all  parameters 
at  once.  EPA  solicits  comment  on  the 
use  of  NAWQA  data  to  calibrate  the 
baseline,  and  solicits  other  sources  of 
data  to  use  in  the  calibration  effort. 

2.  Site-Specific  or  Watershed-Specific 
Models 

In  order  to  more  comprehensively 
simulate  detailed  water  quality  and 
aquatic  ecosystem  responses  to  MPP 
loadings  and  loading  reductions,  EPA  is 
considering  the  use  of  other  available 


» U.S.  EPA  (U.S.  Environmental  Protection 
Agency).  Estimation  of  National  Economic  Benefits 
Using  the  National  Water  Pollution  Control 
Assessment  Model  to  Evaluate  Regulatory  Options 
for  Concentrated  Animal  Feeding.  December,  2002. 


models  to  evaluate  the  effects  of 
nutrients  and  pollutants  on  receiving 
waterbodies  from  individual 
representative  MPP  facilities  at  a  more 
site  specific  level  either  in  lieu  of  or  in 
addition  to  NWPCAM.  In  particular,  the 
Agency  is  investigating  the  use  of  a 
simulation  model  for  aquatic 
ecosystems  (AQUATOX),  an  enhanced 
stream  water  quality  model  (QUAL2E), 
and  the  Better  Assessment  Science 
Integrating  Point  and  Nonpoint  Soiu-ces 
(BASINS)  model.  One  advantage  of 
using  these  models  is  their  capacity  to 
predict  impacts  of  nutrient  inputs  on 
dissolved  oxygen  through 
eutrophication.  Detailed  information  on 
each  of  these  models  can  be  found  at 
http://www.epa.gov/waterscience/wqm/. 
Output  from  these  candidate  models 
could  be  used  to  qualitatively  and 
quantitatively  illustrate  potential  water 
quality  and  aquatic  ecosystem  responses 
to  MPP  loads  and  load  reductions,  or 
could  be  used  in  conjunction  with 
environmental  benefits  valuation 
methods  to  estimate  monetized  benefits 
of  MPP  loads  reductions.  For  example, 
water  quality  output  from  one  or  more 
of  these  models  could  be  used  as  the 
basis  for  the  calculation  of  the  WQI-6 
described  above,  and  subsequent 
monetization.  Alternatively,  other 
output  parameters  from  these  models, 
such  as  levels  of  rough,  forage,  and 
game  fish,  could  be  used  as  the  basis  for 
other  monetization  approaches. 

AQUATOX  is  an  ecosystem  model 
that  estimates  the  environmental  fate 
and  effects  of  toxic  chemicals, 
conventional  pollutants,  and  nutrients 
from  point  and  non-point  sources  on  a 
stream-specific  basis.  In  particidar, 
AQUATOX  allows  assessors  to  model 
the  fate  of  TSS,  anunonia,  nitrate, 
phosphate,  carbon  dioxide,  DO,  pH, 
temperature,  light,  and  dissolved 
organic  toxicants  on  the  receiving 
waterbody.  AQUATOX  also  provides  an 
assessment  of  the  impacts  of  these 
pollutants  on  assorted  organisms  {e.g., 
phytoplankton,  certain  guilds  and 
taxonomic  groups  of  invertebrates  and 
fish)  and  detrital  components. 
AQUATOX  can  be  used  to  investigate 
pollutant  effects  on  streams,  small 
rivers,  ponds,  and  lakes.  AQUATOX  is 
relatively  applicable  to  site-specific 
studies,  models  many  conventional 
pollutants  and  nutrients,  and  estimates 
the  impacts  on  a  wide  range  of  key 
aquatic  ecosystem  variables.  Possible 
constraints  of  using  AQUATOX  to 
model  the  impacts  and  benefits  irom 
regulating  the  MPP  industry  are  that  (a) 
fairly  detailed  pollutant-  and  reach- 
specific  parameters  must  be  compiled  to 
run  the  model,  (b)  it  does  not  estimate 


BOD  and  FC  (pollutants  necessary  for 
the  water  quality  index  (WQI) 
calculations)  concentrations  in  the 
receiving  waterbody,  (c)  AQUATOX  is 
intended  to  represent  a  single  stream  or 
river  reach  or  an  entire  pond,  lake, 
reservoir,  or  estuary.  A  segmented 
version  of  AQUATOX,  or  multiple 
model  runs,  would  be  required  to 
evaluate  spatially  variable  conditions 
downstream  of  the  immediate 
waterbody  of  interest  if  this  were 
determined  to  be  necessary. 

QUAL2E  simulates  the  in-stream 
behavior  of  toxic  chemicals, 
conventional  pollutants,  and  nutrients 
on  a  branching,  one-dimensional 
stream-specific  basis.  In  particular, 
QUAL2E  models  the  concentrations  of 
DO,  BOD,  temperatiu-e,  algae,  organic 
nitrogen,  ammonia,  nitrite,  nitrate, 
organic  phosphorus,  dissolved 
phosphorus,  FC,  up  to  three 
conservative  pollutants  (pollutants  that 
remain  chemically  imchanged  in  the 
water),  and  one  non-conservative 
pollutant  from  point  and  non-point 
sources.  QUAL2E  allows  a  user  to 
model  up  to  25  reaches  on  a  river  and 
25  pollution  soiu-ces  along  the  river. 
Like  AQUATOX,  QUAL2E  is  relatively 
applicable  to  a  site-specific  analysis, 
and  it  also  models  many  conventional 
pollutants  and  nutrients.  Possible 
constraints  of  using  QUAL2E  to  model 
the  MPP  industry  are  that  (a)  detailed 
pollutant-  and  reach-specific  parameters 
must  be  compiled  to  nm  the  model,  (b) 
it  does  not  estimate  the  TSS  (a  pollutant 
necessary  for  the  WQI  calcidations) 
concentration  in  the  receiving 
waterbody,  and  (c)  it  is  only  applicable 
for  rivers,  not  lakes  or  estuaries. 

BASINS  is  a  multipiupose 
environmental  analysis  system  that 
allows  users  to  perform  watershed-  and 
water-quality  based  studies.  This  tool 
allows  users  to  investigate  river 
segments  and  how  they  may  be 
impaired  by  point  soiut;e  and  non-point 
source  discharges.  Databases  available 
for  use  with  BASINS  provide  necessary 
environmental  background  data, 
environmental  monitoring  data,  and 
point  source  loading  data.  BASINS 
integrates  the  use  of  models  such  as 
QUAL2E,  the  Hydrological  Simulation 
Program  Fortran  (HSPF)  and  Soil  and 
Water  Assessment  Tool  (SWAT)  to 
conduct  fate  and  transport  assessments 
of  point  and  non-point  sources.  BASINS 
models  conventional  pollutants  and 
nutrients,  including  all  the  pollutants 
necessary  to  calculate  a  WQI,  and  (a)  all 
the  pollutant-  and  reach-specific 
parameters  are  available  in  the  system's 
database  files,  (b)  reach  backgroiuid 
concentrations  for  DO,  anunonia,  and 
BOD  are  available  in  the  system's 
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database  files,  and  (c)  it  is  applicable  to 
rivers,  estuari  (s,  and  lakes. 

If  site-speci  ic  models  are  used,  EPA 
will  not  be  ab  e  to  model  each  regulated 
MPP  facility  r  jceiving  water  or 
watershed  sej  arately  due  to  various 
factors,  incluc  ing  data  requirements  and 
time  constraii  ts.  One  potential  scenario 
is  to  develop  i  i  limited  number  of 
"generic"  watersheds  that  are 
representativa  of  the  topography  and 
hydrology  of  I  le  areas  in  which  MPP 
facilities  are  l  >cated.  Load  reduction 
scenarios  for  « ach  of  the  facilities  with 
detailed  infor  nation  would  then  be 
evaluated  for  vater  quality 


improvements  using  the  "generic" 
watershed  which  best  represents  the 
geography  and  flow  conditions  of  the 
discharging  facility.  Another  option 
being  considered  is  to  model  a  small 
sample  of  the  watershed  or  reach  areas 
containing  MPP  facilities  and 
extrapolate  results  to  a  broader  number 
of  areas  (see  Section  Vn.B.2  of  this 
NODA). 

In  determining  which  of  these 
candidate  models  to  pursue,  EPA  will 
weigh  resource  requirements  for  each 
model,  the  availability  of  data  required 
to  nm  each  model,  and  the  contribution 
of  the  endpoints  simulated  by  each 


model  toward  best  representing  the 
range  of  environmental  impacts  and 
benefits  of  regulation.  If  EPA  uses  one 
or  more  of  these  models  for  the  final 
rule,  EPA  will  use  the  revised  final 
loadings  estimates  along  with 
information  on  facility  location  within 
watersheds.  A  comparison  of  the 
advantages  and  disadvantages  of  all 
three  models  is  provided  in  Table 
VII.A.2-1.  EPA  solicits  comment  on  the 
applicability  of  the  AQUATOX, 
QUAL2E  and  BASINS  models  to  model 
the  enviroimiental  benefits  of  the  MPP 
regulation. 


Table  VII.A.2-1.— Summary  of  the  Features  of  AQUATOX,  QUAL2E,  and  BASINS 


AQUATOX 


QUAL2E 


BASINS 


Conventional  ar  d  nutrient  loadings  assessed 


Eciststen  etfeclp 
aquatic  life) 


(effects  on  fish  and  other 
estimated 


Requires  specif  c  data  about  reach  and  pollut- 
ant parametei  s 


Does  not  model 
required  to 
stream  from  rfeacti 


BOD,  FC;  Multiple  model  mns 
miodel  effect  of  pollutants  down- 


Conventional  and  nutrient  loadings  assessed 

Requires  specific  data  at>out  reach  and  pollut- 
ant parameters 

Does  not  model  TSS;  Only  models  rivers,  no 
estuaries  or  lakes 

Peer  reviewed/available  to  public 


Peer  reviewed/a  mailable  to  public 


Conventional  (including  DO.  BOD,  TSS,  FC) 
and  nutrient  loadings  assessed 

Includes  background  levels  for  DO3,  NHi,  and 
BOD 

Reach  and  pollutant  data  easily  available  from 
BASINS  databases 

Models  rivers,  estuaries,  and  lakes 

Peer  reviewed/available  to  public 


B.  Recreationi  I 
and  Informati  ■>n 


Benefits:  What  Changes 
Are  Being  Considered? 


The  benefit! 
rule  used  two 
household's 


Gf 


improvement! 
water  quality 
continuous  w^ter 
methods  are 
stated-preference 
Mitchell  and 
applications 
survey  had  fo( : 
willingness  to 
improvement! 
current  levels 
swimmable 
Each  step  on 
was  defined 
indicators 
meet  minimal 
indicator  to  b(  < 
higher  use  cl 
willingness  to 
a  benefit  fi-om 
all  water  qual  ty 
the  next  highi 
approach  fail^ 


analysis  for  the  proposed 
methods  to  estimate  a 
vtillingness  to  pay  for 
in  water  quality:  (1)  A 
adder;  and  (2)  a 

quality  index.  Both 
i  on  results  from  a 
survey  conducted  by 
(parson  (1993). ^  Previous 
the  Mitchell  and  Carson 
used  on  the  household 
pay  for  "stepped" 
in  water  quality  from 
to  boatable,  fishable,  and 
ditions  nationwide. 

ladder,  i.e.  use  level, 
a  set  of  water  quality 
that  a  water  body  must 
criteria  for  every 
classified  into  the  next 
.  Thus,  the  stepped 
pay  could  only  indicate 
an  action  that  resulted  in 
indicators  satisfying 
use  category.  The  ladder 
to  attribute  any  benefits 


i  cc  n 
ttie 
b^ 


suci 


ass 


^Carson.  Richai  d 
The  Value  of  Clea  i 
to  Pay  for  BoatabI  s 
Quality  Water.  W^ter 
29(7):2445-2454. 


T.  and  Robert  C.  Mitchell.  1993. 
Water:  The  Public's  Willingness 
Fishable.  and  Swimmable 
Resources  Research 


to  improvements  in  water  quality  that 
were  insufficient  to  actually  achieve  a 
discrete  improvement  in  use. 
Conversely,  a  relatively  small  change  in 
water-quality  could  receive  a  relatively 
large  valuation  if  it  happened  to  push 
water-quality  over  the  threshold 
between  steps.  A  "continuous"  method 
was  suggested  by  Mitchell  and  Carson 
(1993)  as  a  means  to  attribute  benefits  to 
marginal  water  quality  improvement 
whether  or  not  it  happened  to  be  of 
sufficient  improvement  to  result  in 
reclassification  to  a  higher  use  class. 
The  benefits  analysis  of  the  proposed 
MPP  regulation  presented  both  methods 
in  order  to  contrast  their  results. 
The  "continuous"  method  of 
monetizing  water  quality  benefits  from 
WQl  changes  used  in  the  analysis  of  the 
proposed  rule  was  further  revised  in  the 
benefit  assessment  of  the  final  effluent 
limitation  guidelines  for  CAFO.  This 
revision  included  the  application  of  a 
benefit  transfer  function  from  the 
Mitchell  and  Carson  survey.  Mitchell 
and  Carson  expressed  the  results  of  their 
survey  in  several  forms.  In  one  format, 
Mitchell  and  Carson  assigned  a  single 
value  to  each  change  in  use  class,  e.g., 
households  were  willing  to  pay  $184 
(1999  dollars;  updated  household 
income)  to  raise  all  of  the  nation's 
waters  from  boatable  to  fishable 


conditions.  The  continuous  benefit 
analysis  of  the  MPP  proposed  rule 
divided  this  value  by  the  number  of 
WQI  points  in  the  step  so  that  each  unit 
change  was  assigned  a  portion  of  the 
value  for  achieving  the  whole  step.  For 
example,  assume  the  threshold  WQI  for 
boatable  waters  was  79  and  the 
threshold  for  the  next  higher  step, 
fishable  waters,  was  94.4.  Dividing  $184 
by  15.4  WQI  points  in  the  boatable 
range  allocates  $11.91  to  each  WQI 
point  gained.  Thus,  household 
willingness  to  pay  for  a  three  point 
improvement  in  WQI  in  this  range 
would  be  $35.73  (=3x11.91).  Mitchell 
and  Carson  also  expressed  their  results 
as  an  equation  relating  the  change  in  the 
water  quality  index  and  household 
income  to  the  household's  willingness 
to  pay  for  improved  water  quality.  For 
the  final  rule,  EPA  is  considering  using 
this  function  to  value  benefits  based  on 
the  changes  in  the  WQI.  The  continuous 
equation  approach  may  be  superior  to 
the  ladder  approach  in  that  it  addresses 
concerns  that  benefits  from  marginal 
changes  in  the  water  quality  are  missed 
using  the  discrete  ladder.  And  the 
Mitchell-Carson  benefit  function 
approach  may  be  superior  to  the  WQI 
approach  used  at  proposal  in  that  it  is 
less  sensitive  to  the  baseline  use  of  the 
waterbody.  In  contrast,  the  WQI 
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approach  used  at  proposal  applies 
values  to  water  quali^  index  changes 
that  are  more  consistent  with  expected 
levels  of  use  as  predicted  by  NWPCAM 
results  and  the  threshold  criteria  in  the 
ladder.  The  valuation  function  from  the 
Mitchell  and  Carson  work  also 
demonstrates  consistency  with 
economic  theory  in  that  it  exhibits  a 
declining  marginal  willingness  to  pay 
for  water  quality.  However,  the  ladder 
approach  captures  the  discrete  changes 
in  uses  presented  to  respondents  in  the 
survey  instrument  used  to  collect  the 
underlying  valuation  data.  While  EPA 
recognizes  that  caution  must  be  used  in 
manipulating  valuations  derived  from 
stated  preference  surveys,  EPA  believes 
the  WQI-6  and  the  Mitchell-Carson 
valuation  fimction  may  help  address 
some  concerns  associated  with  the 
NWPCAM  monetization  of  benefits  at 
proposal.  Both  of  these  enhancements 
were  incorporated  in  NWPCAM  version 
1.6  used  to  analyze  benefits  for  the  final 
CAFO  rulemaking  (DCN  35051G). 

Since  wrillingness-to-pay  (WTP)  for 
water  quality  improvements  was 
assessed  by  Mitchell-Carson  only  at  a 
national  level  (i.e.,  "How  much  would 
you  pay  to  bring  all  freshwaters  in  the 
U.S.  from  boatable  up  to  swimmable?"), 
NWPCAM  needs  a  methodology  for 
assigning  a  share  of  this  WTP  to 
individual  water  bodies  that  may  benefit 
from  the  rule.  Generally,  EPA  assigns 
this  share  proportioned  based  on  the 
ratio  of  affected  stream  miles  to  total 
stream  miles.  In  doing  this  EPA 
allocates  two  thirds  of  wdllingness  to 
pay  to  water  quality  improvements  that 
occur  in  state.  It  is  reasonable  to  assume 
that  individuals  wiU  have  greater 
marginal  values  for  water  quality 
improvements  that  occur  in  state,  and 
Carson  and  Mitchell  results  appear  to 
support  this  assumption.  The 
consequences  of  alternative 
assumptions,  such  as  equal  marginal 
willingness  to  pay  for  in  state  and  out 
of  state  water  quality  improvements,  on 
final  benefit  estimates  is  a  function  of 
relative  populations  and  ratios  of 
population  to  total  stream  miles  for 
states  with  and  without  stream  reaches 
affected  by  this  jule.  For  the  final  rule, 
EPA  is  considering  conducting  a 
sensitivity  analysis  to  determine  the 
impacts  of  these  assumptions  on  the 
monetized  benefits  estimates. 

EPA  solicits  comment  on  the  use  of 
Mitchell  and  Carson's  valuation 
function  for  estimating  the  monetized 
benefit  for  the  MPP  industry.  If  more 
site-specific  valuation  information 
becomes  available,  EPA  may  decide  to 
incorporate  those  site-specific  values  for 
estimating  the  monetized  benefit. 


C.  Toxicity  Assessment:  What  Changes 
and  Infonnation  Are  Being  Considered? 

Commenters  also  reused  concerns  over 
pollutants  of  concern  (POCs)  that  were 
not  addressed  in  the  proposal.  Based  on 
these  comments,  EPA  has  performed 
exploratory  analysis  employing  stream 
dilution  modeling  techniques,  which  do 
not  take  into  account  fate  processes 
other  than  complete  immediate  mixing, 
to  assess  the  potential  impacts  of 
releases  of  ten  pollutants  (ammonia, 
bariimi,  chromium,  copper,  manganese, 
molybdenum,  nickel,  titanium, 
vanadium,  and  zinc)  from  the 
53detailed  survey  MPP  facilities  for 
which  sufficient  data  were  available  to 
model.  These  53  facilities  directly 
discharge  wastewaters  to  53  receiving 
streams.  These  simplified  stream 
dilution  techniques  have  been  used  in 
other  promulgated  effluent  guidelines 
such  as  Iron  and  Steel,  Metal  Products 
and  Machinery,  and  Transportation 
Equipment  Cleaning. 

Using  this  approach,  EPA  assessed  the 
potential  impacts  in  terms  of  effects  on 
aquatic  life  and  human  health.  The 
impacts  to  aquatic  life  are  projected  by 
comparing  the  modeled  instream 
pollutant  concentrations  under  current 
(baseline)  treatment  levels,  to  published 
EPA  aquatic  life  criteria  guidance  ^  or, 
for  pollutants  for  which  no  water 
quality  criteria  have  been  developed,  to 
toxic  effect  levels  (i.e.,  lowest  reported 
or  estimated  concentration  that  is  toxic 
to  aquatic  life). 

Impacts  to  human  health  are  projected 
by  (1)  comparing  estimated  instream 
pollutant  concentrations  to  health-based 
toxic  effect  values  or  criteria,  and  (2) 
estimating  the  potential  reductions  of 
noncarcinogenic  (systemic  adverse 
effects  such  as  reproductive  toxicity) 
hazard  from  consuming  contaminated 
fish  and  drinking  water.  Systemic 
hazards  are  evaluated  for  the  general 
population  (drinking  water  only),  sport 
anglers  and  their  families,  and 
subsistence  anglers  and  their  families. 
Potential  carcinogenic  risks  are  not 
evaluated  since  none  of  the  pollutants 


^  In  performing  this  analysis,  EPA  uses  guidance 
documents  published  by  EPA  that  recommend 
numeric  human  health  and  aquatic  life  water 
quality  criteria  for  numerous  pollutants.  States 
often  consult  these  guidance  documents  when 
adopting  water  quality  criteria  as  part  of  their  water 
quality  standards.  The  simplified  stream  dilution 
techniques  are  used  as  a  screening  analysis  for 
priority  pollutants  and  hence  EPA  uses  the  national 
criteria  values  in  lieu  of  more  site  specific  values. 
It  is  not  intended  as  a  comprehensive  analysis,  but 
rather  as  a  trigger  for  potential  impacts  in  terms  of 
effects  on  aquatic  life  and  human  health.  A  more 
site-specific  analysis  could  be  undertaken  if  the 
simplified  stream  dilution  technique  projected  in- 
stream exceedences  of  national  aquatic  life  and 
human  health  criteria. 


modeled  are  classified  by  EPA  as  known 
or  probable  carcinogens. 

EPA  projects  that  modeled  instream 
pollutant  concentrations  of  one 
pollutant  (copper)  will  slightly  exceed 
(1.03  ratio)  chronic  aquatic  life  criteria 
'or  toxic  effects  levels  in  only  1  of  the  53 
receiving  streams  at  current  discharge 
levels.  No  exceedences  of  acute  aquatic 
life  criteria  or  toxic  effect  levels  are 
projected.  In  addition,  EPA  projects  that 
one  pollutant  (manganese)  will 
marginally  exceed  (1.2  ratio)  human 
health  criteria  or  toxic  effect  levels  in  1 
of  the  receiving  streams.  No  systemic 
toxicant  effects  are  projected  for  anglers 
consuming  fish  caught  from  any  of  the 
receiving  streams  at  current  discharge 
levels.  Based  on  these  results,  EPA 
projects  that  there  are  no  meaningful 
health  or  aquatic  life  benefits  to  be 
obteiined  as  a  result  of  the  selected  BPT 
or  BAT  options  and  no  fiuther  analyses 
of  these  types  of  impacts  are  being 
considered. 

D.  Other  Benefits  Categories  Being 
Considered 

1 .  Drinking  Water  Treatment 

Suspended  solids  can  interfere  with 
effective  drinking  water  treatment. 
Specifically,  high  sediment 
concentrations  that  interfere  with 
coagulation,  filtration,  and  disinfection 
increase  treatment  costs.  With  more 
than  1 1 ,000  public  drinking  water 
systems  throughout  the  United  States 
relying  on  surface  waters  as  a  primary 
source,  these  costs  can  be  substantial, 
though  at  most  only  a  small  fraction  of 
these  systems  could  be  impacted  by 
MPP  facilities. 

For  the  final  rule,  EPA  is  considering 
estimating  the  monetary  value 
associated  with  the  estimated 
reductions  in  TSS  stream  concentrations 
in  terms  of  reduced  drinking  water 
treatment  costs.  This  is  done  by  relating 
the  changes  in  TSS  concentrations 
predicted  by  NWPCAM  with  the 
operational  and  maintenance  (O&M) 
costs  associated  with  the  conventional 
treatment  technique  of  gravity  filtration 
at  the  drinking  water  treatment  facility. 
These  estimated  cost  reductions  may  be 
subject  to  a  niunber  of  uncertainties, 
such  as  the  use  of  average  input  values 
and  default  treatment  design  values, 
resulting  in  a  rough  approximation  of 
estimated  benefits. 

The  analytic  approach  being 
considered  includes:  (1)  Identifying 
public  drinking  water  systems  and  their 
water  supplies  that  are  potentially 
impacted  by  the  discharge  from  MPP 
facilities;  (2)  linking  the  water  supplies 
to  the  TSS  concentrations  predicted  by 
NWPCAM  at  baseline  and  the  various 
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regulatory  optloDs;  and  (3)  estimating 
the  reductions!  in  drinking  water 
treatment  costi. 

a.  Identification  of  Public  Drinking 
Water  Systems 

Information  regarding  public  water 
systems  is  contained  in  the  Safe 
Drinking  Water  Information  System 
(SDWIS)  ••  Database.  There  are  11,403 
Community  Water  Systems  (CWSs 
supply  water  to  the  same  population 
year-roimd)  that  rely  on  surface  water  to 
serve  178.1  million  people.  The  water 
supplies  of  a  sinall  nimiber  of  these 
CWSs  may  be  Impacted  by  the  discharge 
firom  MPP  facilities.  The  first  step  in  the 
approach  that  EPA  is  considering  is 
identifying  tha  subset  relevant  to  the 
MPP  rule  of  CWSs  and  their  associated 
streams,  the  populations  served,  and 
operating  status.  This  will  be  performed 
using  two  EPa!  databases:  (1)  Water 
Supply  Datable  (WSDB) »  and  (2) 
SDWIS.  Hydrojogic  locational 
information  will  be  obtained  from 
WSDB,  and  populations  served  by  the 
drinking  water  systems,  as  well  as 
operating  status,  will  be  obtained  from 
SDWIS. 

b.  Application  jofTSS  Concentrations 
and  Water  System  Data 

To  estimate  Reduced  drinking  water 
treatment  costs  associated  with  TSS 
reductions,  EPW  will  link  the  site- 
specific  water  system  data  from  WSDB 
and  SDWIS  wilh  NWPCAM  predicted 
TSS  concentration  reductions  at 
baseline  and  the  various  regulatory 
options  (see  Saction  VII.A.  for 
discussion  of  water  quality  modeling). 
The  median  cqncentrations  of  TSS 
predicted  by  t^lWPCAM  will  be  applied 
to  each  of  the  giublic  water  utilities 

the  watershed.  EPA  may 
site-specific  TSS 
(i.e.,  the  concentration  at 
the  drinking  w  ater  intake)  for  the  final 
rule.  EPA  is  cu  rrenUy  working  to 
determine  if  tli  e  appropriate  data  are 

solicits  comment  on  the 
use  of  site-spe<:ific  TSS  concentrations 
for  estimating  educed  drinking  water 
treatment  cost: . 

c.  Estimation  c  f  Drinking  Water 
Treatment  Cos  ;s 

EPA  is  consi  dering  employing  the' 
Water  Treatme  nt  Estimation  Routine 


located  within 
consider  using 
concentrations 


■*  U.S.  EPA  (U.S. 
Agency).  20008. 
System  (SDWIS) 
Drinking  Water. 
www.epa.gov/saft 

5  U.S.  EPA  (U.S. 
Agency).  2000b. 
Water.  Downloaded 


(WaTER),6  developed  in  a  cooperative 
effort  between  the  U.S.  Department  of 
the  Interior,  Bureau  of  Reclamation,  and 
the  National  Institute  of  Standards  and 
Technology,  to  estimate  reduced 
drinking  water  treatment  costs  based  on 
projected  reductions  in  TSS  stream 
concentrations.  Using  minimal 
information  such  as  production  capacity 
and  raw  water  composition,  WaTER 
calculates  dose  rates  and  cost  estimates 
(construction  and  annual  O&M)  for  15 
standard  water  treatment  processes, 
based  on  default  design  values.  These 
default  design  values  can  be  modified, 
based  on  the  users  specific 
requirements.  WaTER  employs  cost 
indices  and  the  Producer  Price  Index 
and  derives  cost  data  from  Estimating 
Water  Treatinent  Costs  (EPA-600/2-79- 
162a-d,  1979).^  Cost  estimates  are 
derived  independentiy  for  each  selected 
process. 

EPA  is  considering  using  WaTER  to 
estimate  reduced  O&M  costs  for  the 
standard  water  treatment  process  of 
gravity  filtration,  based  on  the  capacities 
of  drinking  water  treatment  utilities  and 
the  estimated  TSS  stream  concentration 
reductions.  There  are  two  components 
to  gravity  filtration:  the  backwashing 
system  and  the  gravity  filter  structure. 
O&M  costs  are  based  on  the  area  of  the 
filter  bed  (applicable  range  13-2600m2) 
as  determined  by  the  system  flow  rate 
(production  capacity)  and  TSS 
concentration.  Major  O&M  costs  include 
materials,  energy,  and  labor.  Off-site 
disposal  costs  and  pretreatment  costs,  as 
well  as  construction  costs,  will  not  be 
included  in  EPA's  estimates.  Cost  saving 
estimates  will  be  derived  based  on  the 
change  in  O&M  costs  predicted  at 
baseline  and  the  regulatory  options. 

EPA  solicits  comment  on  this 
approach  to  estimating  monetized 
benefits  associated  with  reduced  TSS 
concentrations  predicted  by  NWPCAM 
at  drinking  water  intakes. . 

2.  Fish  Kills 

Episodic  fish  kills  resulting  fi'om 
nutrients,  animal  waste  spills  and  other 
discharges  from  MPP  facilities  have 
been  documented  in  the  Mid- West,  and 
South  as  well  as  along  the  East  Coast. 
Causes  for  the  fish  kills  included 
increase  in  the  pH,  toxic  amounts  of 
ammonia  and  chlorine,  nutrients  and 
fecal  coliforms  [see  Section  20.4.2,  DCN 
145010).  In  the  case  of  excessive 


S<fe 


Ai  cessed ! 


Environmental  Protection 
Drinking  Water  Information 
(Jffice  of  Oroundwater  and 
September  2002. 
ter/pws/factoids.htm]. 
Environmental  Protection 
er  Supply  Database.  Office  of 
February  2000. 


Wat 


»  U.S.  Bureau  of  Reclamation.  1999.  Water 
Treatment  Estimation  Routine  (WaTER).  Denver. 
Colorado.  U.S.  Department  of  the  Interior.  August 
1999.  Accessed  September  2002.  http:// 
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'  U.S.  EPA  (U.S.  Environmental  Protection 
Agency).  1 979.  Estimating  Water  Treatment  Costs. 
EPA-600/2-79-162a-d.  August  1979. 


nitrogen  and  phosphorous  discharges, 
these  pollutants  can  trigger  increases  in 
algae  growth  that  reduce  the 
concentration  of  dissolved  oxygen  in 
water  and  can  eventually  cause  fish  to 
die. 

In  addition  to  killing  and  harming  fish 
directly,  pollution  from  MPP  facilities 
can  affect  other  aquatic  organisms  that 
In  ttim  harm  fish.  In  particular,  the 
Eastern  Shore  of  the  United  States  has 
been  plagued  with  problems  related  to 
Pfiesteria.  a  dinoflageilate  algae  that, 
imder  certain  circumstances,  can 
transform  into  a  toxic  form  that  stims 
fish,  making  them  lethargic.  Other 
toxins  are  believed  to  break  down  their 
fish  skin  tissue  and  leave  lesions  or 
large  gaping  holes  that  often  result  in 
death.  C3ne  reason  for  the  transformation 
of  Pfiesteria  to  its  toxic  form  is  believed 
to  be  high  levels  of  nutrients  in  water 
(Morrison,  1997).^  EPA  is  gathering 
evidence  on  documented  fish  kills 
resulting  from  discharges  bom  MPP 
facilities.  EPA  may  either  use  this 
estimate  of  fish  kills  in  its  non- 
quantified  benefits  assessment,  or  use  it 
to  derive  a  lower  bound  quantified 
estimate  of  fish  kills  attributed  to  MPP 
facilities  as  part  of  the  benefits  analysis 
for  the  final  rule.  EPA  requests 
information  on  documented  fish  kills 
resulting  from  MPP  discharges  and 
comment  on  the  use  of  this  information 
in  its  benefits  assessment. 

3.  Regional  Vulnerability  Assessment 

The  Office  of  Research  and 
Development  within  EPA  is  developing 
the  Regional  Vulnerability  Assessment 
(ReVA)  piogram  to  evaluate 
environmental  conditions  and  known 
pollutants/stressors  within  a  geographic 
region.  Detailed  information  about 
ReVA  can  be  found  at  http:// 
www.epa.gov/reva/about.htm.  ReVA's 
purpose  is  to  identify  those  ecosystems 
most  vulnerable  to  being  lost  or 
permanently  harmed  in  the  next  5  to  25 
years  and  to  determine  which 
pollutants/stressors  are  likely  to  cause 
the  greatest  risk.  The  goal  of  ReVA  is  not 
exact  predictions,  but  identification  of 
the  types  of  undesirable  environmental 
changes  most  likely  to  occur  over  the 
coming  years.  The  ReVA  program  will 
improve  environmental  assessments  for 
a  region  by  using  integrative 
technologies  to  predict  future 
environmental  risk  and  support 
informed,  proactive  decision-making 
and  prioritization  of  issues  for  risk 
management.  Detailed  information  on 


•Morrison.  C.  1997.  "The  Cell  from  Hell  and 
Poultry  Farmers;  Do  They  Have  Anything  in 
Common?"  The  Shore  Journal.  August  31. 
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this  program  can  be  foimd  at  http:// 
www.epa.gov/reva. 

ReVA  is  a  tool  for  integrating  research 
on  human  and  environmental  health, 
ecorestoration,  landscape  analysis, 
regional  exposure  and  process 
modeling,  problem  formulation,  and 
ecological  risk  guidelines.  ReVA 
develops  landscape  models  that  predict 
probability  of  impairment  for  individual 
watersheds  given  land  use  and 
biophysical  characteristics.  ReVA  is  able 
to  explore  hierarchical  modeling  (broad 
scale,  landscape  models  combined  with 
fine-scale  watershed  models)  and 
grouping  of  watersheds  to  assess 
benefits  associated  with  proposed 
alternative  effluent  standards  against  a 
backdrop  of  existing  non-point  source 
pollution  and  natiually  occurring 
conditions  that  influence  watershed 
vulnerability.  EPA  may  consider  using 
the  output  from  the  ReVA  program  as  an 
additional  source  of  information 
characterizing  the  environmental 
impacts  and  potential  benefits  of  MPP 
faciUties.  EPA  solicits  comment  on  the 
use  of  a  regional  vulnerability 
assessment  for  the  MPP  environmental 
assessment. 

Vm.  Possible  Changes  to  the  Proposed 
Limitations  and  Standards 

This  section  describes  EPA's  plans  for 
revising  the  proposed  limitations  and 
standards  before  the  final  rule.  The 
NODA  record  contains  episode-level 
summary  statistics,  including  the 
episode  long-term  averages  and  episode 
variability  factors.  (In  this  context, 
"episode"  refers  to  either  an  EPA 
sampling  episode  data  set  or  an 
industry-submitted  self-monitoring  data 
set.)  After  EPA  completes  its  statistical 
and  engineering  review  of  the  episode 
summary  statistics  and  other  available 
information,  it  will  select  episode  data 
sets  that  reflect  the  appropriate 
pei'formance  capabilities  of  the  model 
technologies  for  each  option.  EPA  then 
will  use  these  episode  data  sets  to 
calculate  the  option  long-term  average 
as  the  median  of  the  selected  episode 
long-term  averages,  and  the  option 
variability  factor  as  the  mean  of  the 
selected  episode  variability  factors.  The 
final  limitation/standard  will  be 
calculated  sis  the  product  of  the  option 
long-term  average  and  option  variability 
factor,  as  explained  in  Sections  13.8  and 
13.9  of  the  proposal  technical 
development  document. 

Because  EPA  has  not  performed  its 
review  of  the  episode  data  sets,  the 
NODA  record  does  not  include  option 
long-term  averages,  option  variability 
factors,  and  limitations/standards. 
Instead,  the  following  discussion 
provides  an  overview  of  EPA's  plans -for 


reviewing  the  episode  data  sets  and 
revising  the  proposed  limitations  and 
standards.  The  first  subsection,  Vin.A, 
discusses  the  revisions  to  the  statistical 
methodology  used  to  develop  the 
limitations/standards  and  loadings.  The 
second  subsection,  Vni.B,  describes 
EPA's  consideration  of  comments  on  the 
assumed  monitoring  fi^uency  used  to 
develop  the  proposed  limitations  and 
standards  (and  for  deriving  costs  for 
complying  with  the  proposed  rule).  The 
third  subsection,  VIII.C,  describes  EPA's 
plans  for  reviewing  the  data  that  will  be 
used  to  develop  the  final  limitations  and 
standards.  The  fomth  subsection,  VIII.D, 
-describes  EPA's  planned  review  of  the 
variability  factors  that  EPA  expects  to 
use  to  derive  the  final  limitations  and 
standards.  The  fifth  subsection,  VIII.E, 
describes  EPA's  plans  for  assessing  the 
achievability  of  the  limitations  and 
standards  it  is  considering 
promulgating.  The  final  subsection, 
Vin.F,  describes  EPA's  preliminary 
identification  of  errors  in  40  CFR  part 
432  and  the  recodification  included  in 
the  proposed  rule. 

A.  Revision  of  Statistical  Methodology 
for  Long-Term  Avemges  and  Loadings 

In  the  proposal,  EPA  used  the  data 
from  11  MPP  sampling  episodes  to 
develop  the  proposed  long-term  average 
effluent  concentrations,  variability 
factors,  limitations/standards,  and 
loadings.  Since  then,  EPA  has 
completed  three  additional  MPP 
sampling  episodes  which  operate  some 
of  the  technologies  considered  as  a  basis 
of  the  limitations  and  standards.  Two  of 
the  additional  sampling  episodes  were 
at  facilities  that  had  been  sampled  prior 
to  proposal.  EPA  also  has  received  self- 
monitoring  data  from  16  of  the  24  MPP 
facilities  from  which  EPA  requested 
data,  as  discussed  in  Section  n.B  above. 
The  following  two  sections  briefly 
discuss  EPA's  methodology  at  proposal 
and  the  revised  methodology  EPA  is 
considering  for  calculating  limitations/ 
standards  and  the  loadings  associated 
with  the  various  technology  options. 

1 .  Estimation  of  Daily  Values  and  Long- 
Term  Averages  in  the  Proposal 

For  the  proposal,  to  the  extent 
possible  vkrith  available  data,  EPA 
calculated  the  limitations/standards  and 
technology  option  loadings  using  the 
measured  daily  effluent  concentrations 
at  the  sampled  facilities  that  were 
chosen  as  the  basis  for  each  technology 
option.  However,  when  effluent  data 
were  unavailable  from  a  particular 
model  technology,  EPA  estimated  the 
daily  effluent  concentrations  by 
combining  influent  data  with  removal 
fractions  from  facilities  with 


components  of  the  model  technology. 
When  influent  data  were  not  available, 
EPA  estimated  the  daily  effluent 
concentrations  using  a  facility  pollutant 
mass  balance  between  the  final  effluents 
from  wastewaters  from  different 
processes  [e.g.,  first  processing, 
rendering),  as  explained  in  Section  9.2.2 
of  the  proposal  development  document. 
As  explained  in  Section  13  of  the 
proposal  development  document,  EPA 
also  adjusted  several  estimated 
concentration  values  upward  to  be  more 
consistent  with  dociunented 
performance  values  for  the  technology 
or  actual  effluent  concentrations. 

To  derive  the  proposed  limitations 
and  standards,  EPA  then  modeled  the 
combined  measiu^  and  estimated 
effluent  data  using  the  modified  delta- 
lognormal  distribution  to  estimate  the 
long-term  averages  and  variability 
factors.  After  reviewing  the  estimated 
long-term  averages  used  in  calculating 
limitations,  EPA  determined  that 
substitutions  were  necessary  and 
appropriate.  Sections  9  and  13  of  the 
proposal  development  dociunent 
describe  the  substitutions. 

2.  Revised  Approach 

EPA  has  revised  its  data  selection  to 
incorporate  the  new  data  from  sampling 
episodes  and  DMRs  (i.e.,  individual 
weekly/daily  data  points,  not  summary 
data).  As  a  consequence  of  the  new  data 
and  the  comments  that  it  received,  EPA 
intends  to  use  only  measured  effluent 
values  rather  than  estimated  values  in 
developing  the  final  limitations/ 
standards  and  loadings.  DCNs  165011 
and  165140  provides  listing  of  the  data 
that  EPA  is  considering  using  to 
calculate  the  final  limitations  and 
standards.  For  today's  NODA,  because 
of  time  constraints,  EPA  has  used  the 
arithmetic  average  of  the  data  in 
calculating  the  target  effluent 
concentrations  used  for  developing 
costs  and  loadings.  For  the  final  nile, 
EPA  intends  to  use  the  modified  delta- 
lognormal  distribution  to  model  the 
data,  and  thus,  the  long  term  average 
values  will  be  similar  but  somewhat 
different  than  the  target  effluent 
concentrations  presented  today.  Also, 
EPA  plans  to  use  the  daily/weekly  data, 
rather  than  the  summary  DMR  data  used 
today.  This  delta-lognormal  distribution 
was  used  for  the  proposal  and  is 
described  in  Appendix  G  of  the 
proposal  development  document.  See 
Section  Vm.D  for  EPA's  plan  for 
reviewing  variability  factors  to  be  used 
for  the  final  rule. 

For  the  two  facilities  that  EPA 
sampled  twice  (i.e.,  once  prior  to 
proposal  and  once  after  proposal),  EPA's 
initial  assessment  is  that  the  post- 
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proposal  sam  pling  episode  at  each 
facility  provi  ies  a  better  demonstration 
of  the  model  technology,  and  has 
included  onl  j  the  post-proposal  episode 
in  the  NOD  A  analyses.  For  the  proposal, 
EPA  had  axci  uded  one  of  the  pre- 
proposal  episodes  (6446)  and  included 
the  other  pretproposal  episode  (6335)  in 
its  analyses,  tor  episode  6446,  EPA 
continues  to  exclude  these  data  due  to 
concerns  thai  the  facility  had  with  the 
results  of  its  self-sampling  (see  DCN 
15169)  in  comparison  to  EPAs  sampling 
episode  results.  For  episode  6335,  D'A 
had  now  exc!  uded  these  data  due  to  a 
combination  of  inconsistent  laboratory 
results  for  nil  rogen  and  operational 
issues  at  the  facility  during  the  sampling 
V  episode  (see  DCN  00211).  For  several 
POCs  both  or  these  pre-proposal 
episodes  showed  higher  effluent 
concentratioi  is  than  the  post-proposal 
episodes  at  tl  le  same  facility.  However, 
for  Total  Nitr  ogen,  which  EPA  is 
considering  ilBgulating  in  the  final  nile, 
these  pre-protoosal  episodes  showed 
lower  effluent  concentrations  than  the 
post-proposal  episodes  at  the  same 
facility.  EPA  (solicits  comment  on  the 
use  of  data  fr  )m  Episodes  6446  and 
6335  for  use  n  developing  pollutant 
loading  estin  ates  and  limitations  and 
standards  for  the  final  rule. 

'B.  Considera,  ion  of  Assumed 
Monitoring  F  -equency 

In  develop  ng  the  proposed  maximum 
monthly  limitations  and  standards,  EPA 
had  assumed  a  monitoring  frequency  of 
•thirty  sample  5  per  month  (i.e.,  daily 
monitoring),  n  the  preamble  (67  FR 
8632),  EPA  SI  tlicited  conmient  on 
whether  sma  1  poultry  facilities  should 
have  monthly '  limitations/standards 
based  upon  2D  days,  rather  than  30 
days,  becausf  i  they  would  be  unlikely  to 
operate  on  w  >ekends.  In  response,  EPA 
received  comments  that  stated  that 
monitoring  e  ^ery  day  diuing  the  month 
was  too  frequ  ent  for  all  facilities.  In 
response,  EP,  ^  is  considering  reducing 
the  assumed  monitoring  frequency  to 
weekly  for  ai  y  new  limitations  and 
standards  pre  mulgated  in  this 
rulemaking.  1  \PA  incorporated  this 
assumed  moi  litoring  frequency  into  the 
monitoring  costs  for  this  notice.  EPA 
solicits  comn  lent  on  such  a  change  in 
monitoring  b  equency. 

The  commi  mts  indicate  some 
confusion  m4y  exist  about  the  assumed 
monitoring  fi>equency  used  to  develop 
the  existing  1  mitations  and  standards. 
In  the  1975  r  de,  the  monthly 
limitations  ai  td  standards  specified  that 
the  "Average  of  daily  values  for  thirty 
consecutive  (  ays  shall  not  exceed"  the 


stated  value. 


Thus,  EPA  assumes  that 


facilities  per  orm  daily  monitoring  to 


comply  with  the  existing  regulations.  As 
stated  by  commenters,  the  monitoring 
firequency  has  an  effect  on  the 
probability  of  exceedences.  Thus,  a 
facility  shoidd  monitor  at  the  same 
frequency  that  EPA  has  kssimied  in 
developing  the  limitations  and 
standards.  Monitoring  less  frequently 
results,  theoretically,  in  average  values 
that  are  more  variable.  As  a 
consequence,  for  example,  a  facility  that 
collects  four  monitoring  samples  per 
month  would  be  likely  to  exceed,  at  a 
relatively  high  rate,  the  monthly  average 
limitations  based  upon  an  assumed 
monitoring  frequency  of  30  monitoring 
samples  per  month.  Thus,  if  facilities 
monitor  less  frequenUy,  then  operators 
may  find  they  need  to  design  treatment 
systems  to  achieve  an  average  below  the 
long  term  average  basis  of  the 
limitations/standards  and/or  exert  more 
control  over  variability  of  the  discharges 
in  order  to  maintain  compliance  with 
the  limitations/standards. 

C.  Data  Review  for  Final  Limitations 
and  Standards 

While  EPA  has  preliminarily 
reviewed  the  analytical  data  for  the 
NODA,  EPA  will  conduct  a  more 
detailed  engineering  and  statistical 
review  of  the  data  before  the  final  rule, 
similar  to  that  performed  for  other  rules. 
The  following  paragraphs  identify 
specific  data  reviews  that  EPA  typically 
performs  before  promulgating  a  final 
rule. 

For  all  pollutants  that  might  be 
regulated  in  the  final  rule,  EPA  plans  an 
engineering  review  of  its  data  to  verify 
that  the  limitations  and  standards  are 
reasonable  based  upon  the  design  and 
expected  operation  of  the  control 
technologies  and  the  facility  process 
conditions.  As  part  of  that  review,  EPA 
plans  to  examine  the  range  of 
performance  represented  by  the  episode 
data  sets  with  the  model  technology. 
EPA  expects  that  some  episode  data  sets 
will  demonstrate  application  of  the  best 
available  technology  and  report  an 
effluent  quality  that  would  meeting  the 
limitations  EPA  is  considering.  Other 
episode  data  sets  may  demonstrate 
performance  from  the  same  types  of 
technology,  but  not  reflect  the  best 
design  and/or  operating  conditions  for 
that  technology.  For  these  facilities,  EPA 
will  evaluate  the  degree  to  which  the 
facility  can  upgrade  its  design, 
operating,  and  maintenance  conditions 
to  meet  die  limitations  or  standards  EPA 
is  considering.  If  such  upgrades  are  not 
possible,  then  the  limitations  and 
standards  associated  with  the  candidate 
technology  would  be  modified  to  reflect 
the  lowest  levels  that  the  technology  can 
reasonably  be  expected  to  reliably  and 


consistently  achieve.  If  some  individual 
values  are  greater  than  the  limitations 
and  standards  EPA  is  considering,  EPA 
expects  to  consider  whether  the  facility 
can  eliminate  those  comparatively  high 
values  and  achieve  the  limitations 
under  consideration  through 
optimization  and  improved  operation  of 
the  treatment  system.  If  so,  EPA  might 
conclude  that  the  limitations  adequately 
reflect  the  treatment  capabilities  of  the 
model -technologies.  In  such  cases,  EPA 
expects  to  adjust  its  cost  estimates  for 
the  facility  to  cover  any  upgrades  and 
improved  O&M  necessary  to  reliably 
and  consistently  meet  the  limitations. 
See  Section  13.6  of  the  proposal 
development  document  for  further 
explanation. 

As  part  of  its  engineering  and 
statistical  review  of  the  data,  EPA 
intends  to  review  the  sampling  episode^ 
and  industry  self-monitoring  data  for 
consistency  and  any  unusual  patterns 
(such  as  all  values  being  the  same  over 
a  period  of  time  which  can  indicate 
nondetected  values  rather  than 
measured  values,  lack  of  sensitivity  in 
the  laboratory  procedures,  or  other 
causes).  EPA  also  intends  to  evaluate 
discrepancies  between  concentrations 
for  related  pollutant  parameters.  For 
example,  because  CBOD  theoretically 
should  be  less  than  BOD,  EPA  might 
investigate  CBOD  values  that  exceeded 
BOD  values  to  determine  whether  any 
data  exclusions  are  appropriate.  In 
addition,  EPA  plans  to  reevaluate  the 
engineering  and  statistical  reasons  for 
excluding  any  data  that  otherwise  meet 
the  data  review  criteria  used  to  assess 
laboratory  reports.  These  data  review 
criteria  are  used  consistently  for  each 
guideline  and  are  located  at  DCN 
165330  in  Section  22.6  in  the  record. 
EPA  also  will  verify  that  it  has  fully 
documented  its  reasons  for  excluding 
any  data  that  otherwise  meet  the  data 
review  criteria  for  the  laboratory  reports, 
for  example  the  data  from  Episodes 
6446  and  6335,  as  discussed  in  Section 
VIII.A. 

EPA  intends  to  review  field 
duplicates  and  multiple  grab 
measurements  and  investigate  extreme 
discrepancies  between  values  for 
samples  collected  on  the  same  day.  The 
measurements  for  the  field  duplicates 
and  grab  samples  are  listed  in  DCNs 
165020  and  165030.  EPA  also  intends  to 
review  summary  statistics  for  each 
episode  (see  DCNs  165070  and  165150). 
EPA  may  further  review  episodes  with 
patterns  such  as  minimum  and 
maximum  values  far  apart.  If  some 
episodes  appear  to  have  data  in  ranges 
different  from  most  other  episodes  in 
the  same  subcategory,  EPA  may  perform 
additional  engineering  evaluation  of  the 
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process  conditions  and  treatment 
performance.  For  example,  if  one 
facility  has  substantially  more 
concentrated  effluent  than  the  others,  a 
detailed  engineering  review  might 
reveal  conditions  that  would  justify 
excluding  the  less  concentrated  effluent 
data  from  other  facilities  from  the 
calculations  of  limits. 

For  the  larger  self-monitoring  data 
sets,  EPA  intends  to  review  graphical 
displays  of  the  daily  measurements  to 
evaluate  patterns  in  the  data,  such  as 
steadily  increasing  or  decreasing  values 
over  time  or  during  certain  time 
intervals.  The  plots  may  also  indicate 
data  values  that  should  be  reviewed 
further  and  possibly  excluded  if  they 
appear  to  reflect  conditions  other  than 
normal  operations.  For  example,  EPA 
might  exclude  a  value  which  was 
substantially  lower  than  the  other 
measurements  if  an  extremely  high  flow 
value  was  recorded  for  that  day. 

Where  both  influent  and  effluent  are 
available  for  an  episode,  EPA  intends  to 
investigate  the  impact  on  the 
performance  of  the  technology  due  to 
the  influent  levels.  In  this  investigation, 
EPA  might  evaluate  whether  the 
influent  concentrations  are  at  treatable 
levels  and  whether  the  treatment  system 
had  efficient  removal  capability.  For  the 
proposal,  this  treatable  level  was 
defined  as  five  times  the  nominal 
quantitation  limit  that  generally  was 
associated  with  the  analj^cal  method 
most  frequently  used  to  measure 
samples  collected  during  EPA's 
sampling  episodes.  (The  nominal 
quantitation  Umit  is  the  smallest 
quantity  of  an  analyte  that  can  be 
reliably  measured  with  a  particular 
method.  The  record  items  for  the 
proposal  generally  refer  to  the  "nominal 
quantitation  limit"  as  the  "baseline 
value.")  If  the  influent  data  were  below 
the  treatable  level  or  just  slighUy  above, 
EPA  may  exclude  the  effluent  data  from 
the  analyses  for  the  final  limitations  and 
standards.  EPA's  purpose  in  excluding 
these  effluent  data  sets  would  be  to 
ensure  that  the  effluent  concentrations 
resulted  from  treatment  and  not  simply 
from  the  absence  or  extremely  low 
levels  of  that  pollutant  passing  through 
a  treatment  system. 

For  most  facilities  in  the  MPP 
concentration  database,  EPA  has  data 
from  either  a  sampling  episode  or  the 
facility's  self-monitoring  (DMR)  data. 
However,  for  a  few  facilities,  EPA  has 
data  from  both  a  sampling  episode  and 
self-monitoring  data.  The  statistical 
analyses  for  the  NODA  treat  each 
sample  episode  and  self-monitoring  data 
set  separately.  For  example,  if  EPA  had 
sampling  episode  and  self-monitoring 
data  sets  for  a  facility,  it  would  have 


calcidated  two  long-term  averages  from 
the  facility's  data,  one  horn  the 
sampling  episode  data  set  and  the  other 
bom  the  self-monitoring  data  set.  This 
practice  is  consistent  with  other 
guidelines  and  is  used  because  the  data 
tend  to  be  associated  with  different  time 
periods  and/or  analytical  methods.  For 
any  facilities  with  EPA  sampling  data 
and  self-monitoring  data  for  the  same 
time  period,  EPA  intends  to  evaluate 
whether  the  data  should  be  combined 
into  a  single  data  set  or  continue  to  be 
analyzed  as  two  separate  data  sets  for 
the  final  rule.  For  facilities  that 
submitted  self-monitoring  data  over  an 
extended  period,  if  there  are  substantial 
differences  between  certain  time 
intervals,  EPA  intends  to  reevaluate 
whether  each  time  interval  should  be 
treated  separately  in  the  data  analyses. 

In  its  review  of  the  self-monitoring 
data,  EPA  will  verify  that  the 
concentrations  were  determined  by  an 
analytical  method  approved  for 
compliance  monitoring  in  40  CFR  part 
136.  If  the  facility  has  identified  a 
different  method,  EPA  may  decide  to 
contact  the  facility  for  more  information 
about  the  laboratory  analysis  to 
determine  if  the  results  would  be 
comparable  to  those  generated  by 
approved  methods.  It  is  likely  that  EPA 
would  need  to  perform  a  full  review  of 
the  laboratory  reports  such  as  initial 
precision  and  recovery  (IPR)  analyses, 
instrument  tunes,  calibrations,  blanks, 
laboratory  control  sample  (LCS) 
analyses,  matrix  spikes,  surrogates,  and 
all  sample  data.  Without  the  necessary 
information,  EPA  may  choose  to 
exclude  measurements  from  non- 
approved  analytical  methods. 

D.  Evaluation  of  Final  Variability 
Factors 

As  explained  in  the  introduction  to 
Section  VIU,  the  NODA  record  does  not 
include  the  option-level  variability 
factors  used  to  calculate  limitations/ 
standards.  For  the  final  rule,  EPA 
intends  to  use  the  same  data  and 
methodology  described  in  Section 
VIII.A.  The  section  below  describes 
EPA's  plans  for  reviewing  and  possibly 
transferring  option-level  variability 
factors  for  the  final  limitations  and 
standards. 

To  identify  situations  producing 
unexpected  results,  EPA  reviews  all  of 
the  episode  variability  factors  and 
compares  daily  to  monthly  variability 
factors.  One  criterion  is  that  the  daily 
and  monthly  variability  factors  should 
be  greater  than  1.0.  A  variability  factor 
less  than  1.0  would  result  in  a 
unexpected  situation  where  the 
estimated  99th  percentile  would  be  less 
than  the  long-term  average.  A  second 


criterion  is  that  the  daily  variability 
factor  should  be  greater  than  the 
monthly  variability  factor  so  that  the 
daily  limitation  will  be  numerically 
greater  than  the  monthly  average 
limitation.  A  third  criterion  is  that  not 
all  of  the  measured  (non-censored) 
results  can  be  below  the  sample-specific 
detection  limits.  While  such  data  sets 
can  be  modeled  using  statistical 
techniques,  the  results  can  be  difficult 
to  interpret  because  the  model  is 
generally  used  for  data  sets  where  non- 
censored  values  are  expected  to  be 
larger  than  non-detected  values.  A 
fourth  criterion  relates  to  the 
reasonableness  of  calculated  variability 
factors.  For  example,  EPA  may  further 
evaluate  data  sets  for  daily  variability 
factors  less  than  1.1  and  above  7  to 
determine  if  any  anomalies  existed  in 
the  data.  As  a  residt  of  this  review,  EPA 
may  determine  that  a  variability  factor 
does  not  represent  a  reasonableness 
range  of  variation  from  well-operated 
systems,  but  rather  may  indicate  a 
situation  where  better  process  control  is 
needed.  Any  reduction  in  variability 
factors  based  on  tighter  operational 
control  would  also  be  reflected  in  higher 
cost  estimates  to  achieve  this  control  if 
necessary. 

For  some  subcategories,  EPA  may  be 
imable  to  calculate  variability  factors. 
This  could  occur  for  a  pollutant  in  an 
option  where  the  episode  data  sets  had 
too  few  noncensored  measurements 
(e.g.,  the  pollutant  was  not  detected  at 
measurable  levels)  or  no  data  were 
available.  For  example,  if  a  pollutant 
had  all  nondetected  values  for  all  of  the 
episodes  in  an  option,  then  it  would  not. 
be  possible  to  calculate  the  variability 
factors  for  that  option.  In  such  cases, 
EPA  wiU  transfer  the  variability  factors 
from  other  options,  subcategories  and/or 
similar  pollutants  as  appropriate. 

E.  Evaluation  of  Achievability  of  Final 
Limitations  and  Standards 

U  a  facility  operates  the  model 
technology  for  an  option  to  achieve  the 
relevant  long-term  average,  EPA  expects 
that  the  facility  will  be  able  to  rehably 
and  consistently  comply  with  the 
limitations  EPA  may  promulgate. 
Because  EPA's  option  variability  factors 
account  for  reasonable  excursions  above 
the  option  long-term  average,  the 
limitations  promulgated  by  EPA  are 
intended  to  correspond  to  levels  (above 
the  actual  long-term  averages)  that  well- 
operated  systems  can  reliably  and 
consistentiy  achieve.  In  order  to  meet 
the  monthly  average  limitation,  a  . 
facility  would  need  to  counterbalance  a 
value  near  the  daily  maximum 
limitation  with  one  or  more  values  well 
below  the  daily  maximum  limitation. 
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EPA  recogniz  es  the  importance  of 
promulgating  achievable  limitations; 
thus,  as  desciibed  in  this  section,  EPA 
intends  to  perform  a  series  of  steps  to 
compare  the  available  data  and 
information  t  j  the  limitations  and 
standards.  Tli  e  following  paragraphs 
describe  thos  s  steps. 

First,  EPA  :  ntends  to  perform 
statistical  rev  ews  of  the  data  and  its 
statistical  mo  iel.ln  this  step,  EPA 
intends  to  coi  apare  the  limitations  and 
standards  to  I  iie  data  used  to  calculate 
the  limitations  and  standards.  EPA 
performs  this  comparison  to  determine 
whether  it  us  k1  appropriate 
distributionai  assumptions  for  the  data 
used  to  devel  ]p  the  limitations  and 
standards  [i.e  ,  whether  the  curves  EPA 
used  provide  a  reasonable  "fit"  to  the 
actual  effluec  t  data).  This  comparison 
should  not  he  interpreted  to  mean  that 
EPA  expects  values  that  exceed  the 
limitations  to  occur  at  some  fixed  rate. 
Furthermore,  because  EPA  has  used 
data  from  fac  lities  that  were  not 
required  to  cc  mply  with  the  final 
limitations  atithe  time  the  data  were 
collected,  tha  observed  data  cannot  be 
interpreted  as  supporting  estimates  of 
compliance  rites.  Rather,  in  conjunction 
with  the  engipeering  review  (step  2 
below),  the  rasults  from  this  step  allow 
EPA  to  deterr  line  if  it  has  used 
reasonable  st<  itistical  assumptions  in 
developing  th  e  limitations.  This  is  also 
explained  in  Section  13.6  of  the 
proposal  dev(  ilopment  document. 

Second,  EP  \  intends  to  perform  a 
detailed  engii  leehng  evaluation  of  the 
data  and  facil  ities  used  as  a  basis  for  the 
final  limitations  and  standards.  For 
facilities  with  higher  or  consistently 
lower  discharges  than  the  option  long- , 
term  averagegused  to  calculate  the 
limitations/stflndards,  EPA  will  verify 
that  the  facilities  have  the  relevant 
treatment  technology  and  are  operating 
it  appropriataly.  For  example,  upon 
contacting  a  ^cility  with  considerably 
less  concentrited  discharges,  EPA  may 
discover  that  the  facility  has  a 
component  in  its  treatment  train  that  is 
not  part  of  th«  model  technology.  In 
such  a  situatipn.  EPA  would  be  likely  to 
exclude  the  facility's  data  from  its  final 
calculation  of  the  limitations  and 
standards,  because  the  facility's 
treatment  capabilities  are  better  than  the 
model  technology.  For  facilities  with 
more  conceni^ted  discharges  that  are 
operating  the  model  technology,  EPA 
may  determine  that  such  values  can  be 
eliminated  thi-ough  improved  operation 
of  the  treatment  system.  In  such  cases, 
EPA  may  adjmst  its  cost  estimates  for  the 
facility  for  any  upgrades  and  improved 
operations  and  maintenance  (O&M) 
necessary  to  seliably  and  consistently 


meet  the  final  limitations/standards.  As 
part  of  the  engineering  evaluation,  EPA 
also  will  investigate  excessive  variations 
that  could  indicate  exceptional 
incidents  or  upsets  that  are  not  typical 
of  good  performance.  Based  on  thorough 
technic^  review  of  the  data,  EPA  may 
exclude  data  that  do  not  represent 
proper  process  operations  or  treatment 
control  and  would  adjust  its  cost 
estimates  appropriately.  For  the  final 
rule,  the  record  wiU  clearly  state  which, 
if  any,  data  points  were  excluded  and 
the  rationale  for  the  exclusion. 

Third,  in  some  cases,  EPA  calculated 
the  arithmetic  average  of  the 
concentration  values  from  two  or  more 
samples  to  obtain  a  single  daily  value 
that  could  be  used  in  other  calculations. 
EPA's  approach  of  averaging  multiple 
analytical  results  to  obtain  a  single  daily 
value  is  consistent  with  standard, 
conventional  practice  in  environmental 
analytical  work.  This  approach  also 
gives  one  day's  sampling  information 
appropriate  weight  in  determining 
effluent  limitations  and  is  consistent 
with  requirements  of  NPDES  regulations 
at  40  CFR  part  122  which  define  the 
daily  discharge.  Multiple  daily  values 
resulted  from  measurements  of  field 
duplicates  and  grab  samples  during  EPA 
sampling  episodes.  As  explained  in 
Section  13  of  the  proposal  technical 
development  document,  field  duplicates 
are  two  samples  collected  for  the  same 
sampling  point  at  the  same  time,  and 
thus,  characterize  the  same  conditions 
at  that  time  at  a  single  sampling  point. 
Also  as  explained  in  Section  13,  EPA 
collected  multiple  (usually  foiu")  grab 
samples  for  HEM  during  a  sampling  day 
at  a  sample  point,  because  Method  1664 
requires  that  grab  samples  rather  than 
composite  samples  be  used  in  the 
laboratory  analysis.  For  the  final  rule, 
EPA  will  continue  to  model  daily  values 
in  calculating  the  limitations  and 
standards.  EPA  also  intends  to:  (1) 
review  the  individual  measurements 
from  field  duplicate  pairs  and 
individual  grab  samples;  and  (2) 
compare  the  individual  measurements 
to  the  final  limitations  and  standards.  If 
EPA  finds  extreme  discrepancies,  EPA 
may  reevaluate  its  data  aggregation 
procedure  (i.e.,  arithmetic  averaging)  or 
data  selection  used  to  develop  the  final 
limitations  and  standards. 

Fovirth,  EPA  intends  to  compare  the 
limitations  and  standards  to  other  EPA 
sampling  data  that  were  not  used  as  a 
basis  of  the  limitations  and  standards. 
For  example,  EPA  would  expect  that  a 
more  sophisticated  treatment  system 
would  result  in  effluent  concentrations 
that  have  lower  concentration  values 
than  the  limitations  based  upon  the  less 
sophisticated,  model  technology.  If  EPA 


notes  a  different  trend,  it  may  perform 
a  more  detailed  engineering  review  of 
the  treatment  technologies  and  data 
selection. 

Fifth,  EPA  intends  to  verify  that  40 
CFR  part  136  contains  approved 
anal3rtical  methods  that  will  be 
appropriate  for  compliance  monitoring 
with  the  final  limitations  and  standards. 
If  EPA  determines  that  the  limitations 
are  based  upon  data  from  some 
laboratories  that,  under  certain 
conditions,  had  measured  to  levels 
lower  than  the  nominal  quantitation 
limits  specified  in  some  methods,  EPA 
will  evaluate  whether  those  results  are 
quantitatively  reliable.  In  some  cases, 
EPA  may  discover,  for  example,  that  the 
laboratory  had  used  an  approved 
technique  that  can  reliably  measure 
lower  levels,  but  might  not  be 
commonly  used.  If  EPA  concludes  that 
the  results  are  quantitatively  reliable,  it 
will  continue  to  use  the  data  to  calculate 
loadings,  long-term  averages  and 
variability  factors.  To  ensure  the  final 
limitations  and  standards  reflect 
"typical"  laboratory  reporting  levels  for 
approved  methods,  EPA  may  choose  to 
establish  the  option  long-term  averages 
or  limitations  at  values  equal  to  or 
greater  than  the  nominal  quantitation 
limits  specified  in  the  analjrtical 
methods.  Or,  EPA  may  instead  choose  to 
provide  guidance  about  the  appropriate 
set  of  method  options  and  a  calibration 
range  that  will  provide  sufficient 
sensitivity  to  meet  the  effluent  guideline 
limitations  and  standards. 

Sixth,  EPA  intends  to  compare  the 
limitations  and  standards  to  averages 
and  daily  values  from  discharge 
monitoring  reports  (DMRs).  In  the 
preamble  to  the  proposal,  EPA  referred 
to  this  as  a  "real-world"  check,  although 
it  is  important  to  remember  that  many 
facilities  for  which  DMR  data  are 
available  may  not  have  the  technology 
installed  on  which  the  limits  were 
based.  For  this  reason,  EPA  intends  to 
classify  the  facilities  into  three  groups 
using  the  information  in  the  detailed 
surveys  and  responses  to  the  request  for 
individual  weekly/daily  DMR  data.  The 
groups  would  contain  the  DMR  data 
from  facilities  with:  (1)  The  model  or 
comparable  technologies;  (2)  more 
sophisticated  technologies;  and  (3) 
treatment  that  would  require  upgrades 
as  a  consequence  of  the  rule.  For  the 
first  group,  EPA  would  expect  the  DMR 
data  to  have  values  generally  less  than 
the  limitations  and  standards.  For  the 
second  group,  EPA  would  expect 
generally  lower  values  than  group  1.  For 
the  third  group,  EPA  still  intends  to 
evaluate  die  data,  although  it  expects 
that  the  data  will  generally  have  higher 
concentration  values  than  the 
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limitations  and  standards.  (EPA  has 
included  costs  for  these  facility 
upgrades  as  part  of  the  rule.)  For  any 
xmexpected  results,  EPA  may  perform  a 
more  detailed  engineering  review  of  the 
processes  and  treatment  technologies 
underlying  the  DMR  data.  Depending  on 
the  results  of  that  review,  EPA  might 
evaluate  whether  any  additional 
modifications  to  the  model  technology 
and/or  limitations  and  standards  were 
necessary. 

F.  Errors  in  Current  40  CFR  Part  432  and 
the  February  2002  Proposed  Rule  Text 

In  researching  the  derivation  of 
existing  limitations  and  standards,  EPA 
has  preliminarily  identified  what  appear 
to  be  errors  in  the  current  40  CFR  part 
432  and/or  the  February  25,  2002, 
proposed  nUe  text.  EPA  intends  to 
evaluate  these  discrepancies  in  further 
detail  and  correct  the  CFR  as  part  of  the 
MPP  final  rule.  This  section  describes 
the  discrepancies  that  EPA  has 
identified. 

40  CFR  part  432  ciurently  specifies 
monthly  average  limitations  and 
standards  for  fecal  coliforms  and  pH, 
while  the  text  of  the  final  rules 
published  in  the  Federal  Register  (39 
FR  7900;  February  28, 1974  and  40  FR 
906;  January  3, 1975)  includes  only 
daily  maximum  limitations  and 
standards  for  those  parameters.  For  the 
subparts  regulating  the  discharge  of 
fecal  coliforms,  the  daily  maximum 
limitation/ standard  is  "Maximum  at  any 
time  400  mpn/100  ml."  For  the  subparts 
regulating  pH,  the  daily  maximum 
limitation/standard  is  "within  the  range 
of  6.0  to  9.0."  For  Subparts  A  through 
J,  the  current  40  CFR  part  432  specifies 
monthly  average  limitations/standards 
as  well  as  daily  maximum  limitations/ 
standards  for  fecal  coliforms  and  pH. 
The  monthly  values  are  the  same  as  the 
daily  maximum  values.  This  appears  to 
be  incorrect.  Because  the  values  are  the 
same  for  the  daily  maximum 
limitations/standards  and  the  monthly 
average  limitations/standards,  EPA  does 
not  expect  that  any  facility  will  need  to 
change  its  operations  if  EPA  eliminates 
the  monthly  average  limitations/ 
standards  currently  codified  in  the  CFR 
for  fecal  coliforms  and  pH.  Before 
promulgating  the  final  rule,  EPA  intends 
to  further  investigate  the  derivation  of 
the  existing  limitations/standards. 

EPA  also  notes  that  the  tables  (in  the 
existing  CFR)  of  NSPS  in  sections 
432.65  and  432.75,  provide  different 
values  for  the  standards  depending  on 
whether  the  units  are  kg/kkg  or  lb/ 1000 
lbs.  For  example,  the  TSS  daily 
maximum  standard  is  0.044  kg/kkg  or 
0.036  lb/1000  lbs  in  section  432.65, 
when  the  two  numerical  values  should 


be  the  same,  regardless  of  the  units.  A 
review  of  the  final  rule  (40  CFR  parts 
906-907;  January  3, 1975)  and  the  1974 
development  document  for  the 
processor  segment  of  the  meat  processor 
point  source  category  indicates  that 
NSPS  was  set  equal  to  the  BPT 
limitations  for  all  pollutant  parameters. 
Based  upon  this  assessment,  EPA 
preliminarily  concludes  that  the  NSPS 
in  the  kg/kkg  units  are  correct  because 
they  have  the  same  values  as  the  BPT 
limitations.  In  sections  432.65  and 
432.75  of  the  February  25,  2002, 
proposed  rule,  EPA  selected  the  values 
associated  with  the  units  of  lb/1000  lbs. 
Thus,  after  further  investigation,  if  these 
values  associated  with  units  of  lbs/ 1000 
lbs  are  indeed  incorrect,  EPA  will  use 
the  standards  in  units  of  kg/kkg  in  its 
final  rule. 

Two  errors  exist  in  the  current  40  CFR 
432.62  for  the  BPT  limitations  for 
Subpart  F.  The  first  error  is  in  the 
monthly  average  limitation  in  imits  of 
kg/kkg  for  oil  and  greeise  which  has  a 
value  of  "0.000"  which  shoidd  be 
"0.006."  The  second  error  is  in  the  daily 
maximum  limitation  for  TSS  which  has 
a  value  of  "10.044  lb/1000  lbs"  which 
should  be  "0.044  lb/1000  lbs."  EPA 
corrected  these  errors  in  the  February 
25.  2002,  proposed  rule. 

EPA  has  identified  three  errors  in  the 
limitations  and  standards  in  the 
proposed  rule.  First,  we  inadvertently 
omitted  the  existing  pH  limitations  and 
standards.  As  explained  in  the  preamble 
to  the  proposal  (67  FR  8629),  EPA  had 
intended  to  retain  these  pH  limitations 
and  standards.  Second,  we 
inadvertently  assigned  incorrect  units  of 
measurement  in  footnote  (1)  to  the 
values  listed  in  432.63(b)  and  432.73(b). 
The  units  listed  in  these  parts  were 
"mg/1  (ppm)"  and  should  have  been 
"pounds  per  1000  pounds  (or  g/kg)  of 
finished  product."  Finally,  in  sections 
432.82(b)  and  432.92(b),  the  proposed 
rule  refers  to  432.62(b)  for  COD 
limitations  in  error.  The  referral  should 
be  to  section  432.72(b). 

IX.  Consideration  of  Options 

EPA  is  presenting  revised  cost, 
pollutant  reduction,  and  economic 
impact  estimates  in  Section  X  of  today's 
notice.  These  estimates  are  based  on  the 
following:  additional  data  from  surveys 
received  after  the  initial  cut-off  date, 
data  received  with  comments  or  through 
requests  frtim  EPA  Regions  and  States, 
data  revisions  to  reflect  follow-up  with 
survey  recipients,  and  changes  that 
result  from  certain  methodological 
revisions.  EPA  will  base  its 
determinations  for  the  final  rule  on 
these  revised  results  and  any  further 
revisions  that  result  frtim  comment  on 


today's  notice.  In  the  sections  below, 
EPA  discusses  options  it  is  considering 
for  the  different  regulatory  levels  of 
control  (e.g.,  BPT,  BAT,  NSPS)  for  die 
subcategories  of  the  MPP  industry  (See 
summary  in  Table  IX-1). 

A.  Description  of  Modified  Options 

Commenters  requested  that  EPA 
consider  modifications  to  the  preferred 
options  selected  as  the  basis  for  the 
proposed  limitations  and  standards  for 
certain  subcategories.  As  a  residt  of 
additional  data  and  comments.  EPA  is 
reconsidering  the  technology  options  for 
BPT,  BAT.  and  NSPS  limitations  (or 
standards)  that  EPA  evaluated  for  the 
proposed  rule.  EPA  is  now  considering 
two  options  for  the  final  limitations  that 
represent  modifications  of  those 
considered  in  the  proposal.  In  addition, 
EPA  is  considering  not  adopting  further 
regulation  for  certain  subcategories.  EPA 
notes  that  all  technology-based  options 
it  considered  for  the  proposal  and  is 
evaluating  for  the  final  nde  (for  all 
subcategories)  would  include  primary 
and  secondary  biological  treatment  and 
disinfection. 

The  first  modified  option  EPA  is 
considering  is  based  on  treatment 
systems  employing  partial 
denitrification  of  the  MPP  wastewater. 
This  option  does  not  achieve  the  same 
degree  of  denitrification  as  the  proposed 
Option  3  (i.e..  complete  denitrification). 
EPA  defined  "complete"  denitrification 
based  on  achieving  a  low  effluent 
Nitrate  +  Nitrite  concentration.  EPA  has 
designated  this  modified  option  as 
Option  2.5.  Discussions  with  industry 
representatives  and  evaluation  of 
sampling  and  DMR  data  led  to 
consideration  of  Option  2.5.  Industry 
representatives  commented  that  they 
often  are  able  to  achieve  some  degree  of 
denitrification,  but  could  not  achieve 
the  levels  considered  in  the  proposal 
without  a  significant  increase  in  costs. 
EPA  identified  several  facilities  which 
are  achieving  partial  denitrification  by 
evaluating  the  long-term  average  Nitrate 
+  Nitrite  (or  Total  Nitrogen)  effluent 
concentration  and  each  facility's 
treatment  in  place.  EPA  is  considering 
Option  2.5  as  a  basis  for  BPT.  BAT  and 
NSPS  for  the  final  rule  based  on  data 
frx)m  these  facilities. 

The  second  modified  option  under 
review  builds  on  the  partial 
denitrification  technology  in  Option  2.5 
by  adding  chemical  phosphorus 
removal  to  the  treatment  train.  EPA  has 
designated  this  option  as  Option  2.5  + 
P.  Option  2.5  -I-  P  adds  a  treatment  imit 
consisting  of  a  chemical  addition  using 
alum  which  aids  in  precipitating  and 
settling  phosphorus.  EPA  notes  that  it 
evaluated  phosphorus  removal  as  an 
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additional  tn  atment  step  at  proposal 
under  Option  4.  EPA  is  still  considering 
Option  4  as  a  basis  for  the  final 
limitations  ai  id  standards  for  certain 
subcategories ,  Option  4  includes 
nitrification,  :omplete  denitrification 
and  chemical  phosphorus  removal. 
There  are  sev  jral  facilities  currently 
employing  O  )tion  4  (or  more  advanced 
technology]  i  i  the  MPP  industry.  EPA  is 
now  giving  le  ss  consideration  to  Option 
3.  because  thi  i  only  MPP  facility  (a 
poultry'  slaug  itering  facility)  to  identify 
Option  3  tech  nology  on  their  survey  was 
not  able  to  pr  avide  EPA  with  supporting 
data  (i.e..  nitr  ite/ nitrite,  TKN,  or  total 
nitrogen  effluent  concentrations). 
Therefore,  EPA  did  not  have  a  facility  to 
use  as  the  has  is  for  establishing  long- 
term  average  :oncentrations  for  Option 
3.  The  only  facilities  determined  to  have 
complete  den  itrification  also  used 
chemicals  to  emove  phosphorus.  EPA 
classified  the  ;e  facilities  as  Option  4. 
EPA  notes  th<  t  for  the  purposes  of 
comparison  ii  also  looked  at  an  option 
consisting  of  he  nitrification  treatment 
system  of  Opiion  2  followed  by 
phosphorus  r  ?moval  (referred  to  as 
Option  2  +  P)  However,  EPA  is  not 
considering  C  ption  2  +  P  further  for  the 
final  rule  beci  luse  of  the  considerable 
increase  in  cc  st  as  compared  to  either 
Option  2  or  C  ption  2.5  (i.e.,  an 
additional  $3  L  million  and  $23  million, 
respectively)  without  the  additional 
nitrogen  remc  vals  associated  with 
Option  2.5. 

The  optioni ;  EPA  is  considering  for 
non-small  facilities  in  Subcategories  A- 
D  and  K  for  Hke  final  rule  are  listed  in 
Table  K-l,  b;low.  As  discussed 
previously,  E  'A  is  not  providing  the 
revised  estim  ites  of  costs,  pollutant 
reductions,  oi  economic  impacts  for 
small  slaught  ;ring  facilities  or  meat  and 
poultry  furth*  r  processing 
(Subcategorie  s  F-I  and  L)  and 
independent  -endering  (Subcategory  J) 
facilities  in  tc  day's  notice  due  to  time 
constraints.  Y  owever,  those  estimates 
are  provided  n.  Section  21.1,  DCNs 
125803.  1256)6.  126002,  and  126003  of 
the  public  tei  ord.  EPA  notes  that  it  is 
considering  t  le  modified  options 
discussed  abc  ve,  in  addition  to  the 
proposed  opt  ons,  for  those 
subcategories  as  well. 


Table  iX-1 

SIDERED 

IN  Subcategories 


option 


—Options  Being  Con- 
Non-Small  Facilities 
A-D  and  K 


FOR 


Description 


Table  IX-1  .—Options  Being  Con- 
sidered FOR  Non-Small  Facilities 
IN  Subcategories  A-D  and  K— 
Continued 


option 

Description 

2.5  

Biological  Treatment  +  Nitrifi- 

cation +  Partial 

Denitrification 

2.5 +  P  

Biotogical  Treatment  +  Nitrifi- 

cation +  Partial 

Denitrification  +  Chemical 

Phosphorus  Removal 

4  

Biological  Treatment  +  Nitrifi- 

cation +  Complete 

Denitrification  +  Chemical 

"- 

Phosphorus  Removal 

Biological  Treatment  +  Nitrifi- 
cation 


B.  Options  Being  Considered  for  Best 
Practicable  Control  Technology 
Currently  Available  (BPT) 

As  discussed  in  the  proposal  (67  FR 
8582),  in  specifying  BPT.  EPA  looks  at 
a  number  of  factors.  EPA  first  considers 
the  total  cost  of  applying  the  control 
technology  in  relation  to  the  effluent 
reduction  benefits.  The  Agency  also 
considers  the  age  of  the  equipment  and 
facilities,  the  processes  employed  and 
any  required  process  changes, 
engineering  aspects  of  the  control 
technologies,  non- water  quality 
environmental  impacts  (including 
energy  requirements),  and  such  other 
factors  as  the  EPA  Administrator  deems 
appropriate  (CWA  304(b)(1)(B)). 
Traditionally,  EPA  establishes  BPT 
effluent  limitations  based  on  the  average 
of  the  best  performances  of  facilities 
within  the  industry  of  various  ages, 
sizes,  processes  or  other  common 
characteristics  employing  the  BPT 
technology.  Where  existing  performance 
is  uniformly  inadequate,  BPT  may 
reflect  higher  levels  of  control  than 
currently  in  place  in  an  industrial 
category  if  the  Agency  determines  that 
the  technology  can  be  practically 
applied. 

1 .  Subcategories  A-D  (Meat 
Slaughterhouses) 

EPA  established  BPT  for  the  Meat 
subcategories  (A-I)  in  1974  based  on 
biological  treatment  [e.g.  aerobic  and 
anaerobic  treatment)  to  control  five 
conventional  pollutants  or  pollutant 
parameters  (BOD5,  TSS,  Oil  &  Grease, 
fecal  conforms,  and  pH).  The  BPT 
technology  also  provided  some 
nitrification  in  the  course  of  extended 
aeration.  EPA  did  not,  however,  develop 
limits  for  ammonia  based  on  this 
technology.  In  2001,  EPA  proposed  new 
BPT  limitations  based  on  Option  2  for 
non-small  facilities  in  Subcategories  A- 
D  (meat  slaughterhouses).  Option  2 
consists  of  biological  treatment  followed 


by  complete  nitrification  to  reduce 
ammonia.  Based  on  comments  and  the 
completion  of  the  review  and 
incorporation  of  data  fi'om  the  detailed 
smveys,  EPA  is  now  also  considering 
establishing  limits  based  on  Option  2.5 
for  BPT  for  the  final  nde.  EPA  estimates 
that  38  of  39  direct  discharging  facilities 
in  these  subcategories  are  ciurently 
employing  Option  2  technology,  while 
13  of  39  facilities  employ  Option  2.5. 

EPA  notes  that  although  more  dian  97 
percent  of  facilities  have  the 
components  of  Option  2  technology  in 
place,  many  facilities  are  not  currently 
achieving  the  projected  Option  2  target 
effluent  concentrations  presented  in  this 
notice.  EPA  has  calculated  the  actual 
baseline  discharges  using  each  direct 
discharge  siUT^ey  recipient's  1999 
effluent  concentration  data  (DMR  data) 
and  survey  information  on  treatment 
technology  in  place  {see  Sections  III.B 
and  IV. B  for  additional  discussion  of  the 
revised  cost  and  loading 
methodologies).  When  estimating  the 
costs  of  compliance  with  Option  2,  EPA 
has  included  costs  for  treatment 
optimization  for  a  number  of  facilities  to 
achieve  the  Option  2  average  target 
effluent  concentration.  For  example, 
EPA  has  included  costs,  for  example,  for 
increased  aeration,  increased  chemical 
addition,  increased  sludge  handling, 
additional  process  controls,  in-process 
sampling  and  analjrtical  testing,  and 
additional  capacity. 

EPA  also  notes  that  even  though  one- 
third  of  the  meat  slaughtering  (i.e.,  first 
processing)  facilities  are  performing 
partial  denitrification  (Option  2.5),  they 
are  not  achieving  the  target  effluent 
concentrations  that  EPA  currently 
projects  for  this  option.  EPA  believes 
these  facilities  may  not  be  optimizing 
their  performance,  as  suggested  by 
reviewing  their  BOD:TKN  ratios  (see 
DCN  100765).  Thus,  for  developing  the 
estimates  of  compliance  costs  and  ^ 

pollutant  loadings  presented  in  today's 
notice,  EPA  transferred  the  target 
effluent  concentration  for  Total  N  from 
well-operated  facilities  at  Option  2.5 
that  slaughter  poultry  (Subcategory  K)  to 
red  meat  facilities  in  Subcategory  A-D. 
EPA  is  aware  that  some  commenters 
believe  that  red  meat  facilities  may  not 
be  able  to  achieve  the  same  limits  as 
poultry  facilities  due  to  higher  influent 
concentrations  of  nitrogen.  EPA  is 
continuing  to  explore  this  issue.  After 
reviewing  the  detailed  smveys,  EPA 
believes  that  in  many  cases  facilities 
may  need  additional  capacity  (through 
installation  of  anoxic  tanks)  and 
additional  pumping  (for  nitrate  recycle) 
to  perform  partial  denitrification.  EPA 
notes  that  some  facilities  may  also 
require  additional  equipment  (e.g., 
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carbon  source,  lagoon  bypass).  See 
Section  III.B  for  a  discussion  on  the 
revised  cost  methodology  and  Section 
V.D  for  a  discussion  on  transferring 
nitrogen  data  fi'om  poultry  to  red  meat 
facilities.  EPA  notes  that  references, 
such  as  Randall,  C,  Barnard,  ].,  Stensel, 
H.,  1992.  Design  and  retrofit  of 
wastewater  treatment  plants  for 
biological  nutrient  removal.  Technomic 
Publishing  Co.,  Inc..  Lancaster, 
Pennsylvania,  can  provide  guidance  on 
how  to  upgrade  treatment  systems  to 
perform  nutrient  removal  (see  DCN 
100771  for  other  references). 

EPA  estimates  that  revising  BPT  to 
incorporate  limits  for  Total  Nitrogen 
under  Option  2.5  will  remove  an 
additional  27.7  million  pounds/year  of 
nitrogen  from  the  discharges  of  facilities 
in  Subcategories  A-D.  In  addition,  as 
compared  to  the  baseline  (i.e.,  pollutant 
loadings  in  1999),  Option  2.5  would 
also  remove  approximately  755,000 
pounds/year  of  BOD5,  1.06  million 
poimds/year  of  TSS,  and  2.7  million 
pounds/year  of  ammonia  (as  nitrogen). 
However,  because  Option  2.5  includes 
the  same  technology  as  Option  2  with 
the  addition  of  denitrification  for  Total 
Nitrogen  removal,  the  reductions  of 
BOD5,  TSS,  and  ammonia  (as  nitrogen) 
are  the  same  for  Option  2.5  and  Option 
2  (as  revised  in  today's  notice). 

In  balancing  costs  against  the  benefits 
of  effluent  reduction,  EPA  considers  the 
volume  and  nature  of  expected 
discharges  after  application  of  BPT,  the 
general  enviroiunental  effects  of 
pollutants,  and  the  cost  and  economic 
impacts  of  the  required  level  of 
pollution  control.  For  the  BPT  cost- 
reasonableness  (i.e.,  BPT  cost  and 
removal  comparison)  calculation  for  this 
industry  EPA  chose  to  measure  effluent 
reductions  in  terms  of  the  siun  of 
removals  (in  pounds)  of  BOD5,  Total 
Nitrogen,  and  Total  Phosphorus  so  that 
it  could  captiu«  the  incremental 
changes  between  technology  options 
(e.g..  Option  2  reduces  BOD5  but  does 
not  reduce  Total  Nitrogen  (N),  while 
Option  2.5  additionally  reduces  Total 
Nitrogen  and  Option  2.5+P  additionally 
reduces  Total  Phosphorus  (P)).  EPA  has 
made  an  effort  to  avoid  "double- 
counting"  pollutant  reductions  that 
would  occiu-  if,  for  example,  EPA 
siunmed  removals  of  COD  and  BOD.  In 
past  effluent  limitations  guidelines  and 
standards,  BPT  cost  and  removal 
comparison  has  been  as  high  as  $37/lb- 
removed  in  1999  dollars.  As  presented 
in  Section  X,  EPA  estimates  the  BPT 
cost  and  removal  comparison  for  Option 
2.5  (incremental  to  the  baseline)  to  be 
$0.43/pound  BOD5,  Total  N,  and  Total 
P  removed  (1999$).  The  incremental 
BPT  cost  and  removal  comparison  for 


moving  fi'om  Option  2  to  Option  2.5  is 
$0.27  per  additional  pound  Total  N 
removed  (1999$)  (BODs  and  Total  P 
would  be  unchanged  fi-om  Option  2). 
Note  that  the  only  difference  between 
these  two  options  is  the  level  of  nitrogen 
removals.  EPA  solicits  comment  on  the 
potential  selection  of  both  Option  2  and 
Option  2.5  for  BPT  for  the  final  rule. 

EPA  is  also  considering  a  no  further 
regidation  option  that  woidd  continue 
to  rely  on  existing  Umitations  and 
standards,  along  with  any  more 
stringent  limitations  required  to  attain 
and  maintain  water  quality  standards, 
including  those  derived  fi'om  a 
wasteload  allocation  in  a  TMDL  (total 
maximum  daily  load).  EPA  solicits 
conunent  on  a  no  further  regulation 
option  for  facilities  in  Subcategory  A-D. 

2.  Subcategory  K  (Poultry 
Slaughterhouses) 

This  section  describes  the  options 
EPA  is  considering  for  developing  BPT 
limitations  for  non-small  facilities  in  the 
proposed  Subcategory  K.  As  discussed 
in  Section  X.A,  EPA  is  not  presenting 
revised  costs,  pollutant  reductions,  and 
economic  impacts  in  today's  notice  for 
small  Subcategory  K  facilities;  however, 
those  residts  are  presented  in  Section 
21.1,  DCNs  125803  and  126003  in  the 
pubfic  record. 

Unlike  the  meat  subcategories 
discussed  in  Section  K.B.l,  there  are  no 
existing  effluent  guidelines  for  facilities 
in  the  poultry  slaughtering  subcategory 
(Subcategory  K).  EPA  proposed  to 
establish  the  BPT  level  of  control  based 
on  Option  3  for  non-small  facilities  and 
Option  1  for  small  facilities  in  this 
subcategory.  Option  1  consists  of 
primary  and  secondary  biological 
treatment  with  partial  nitrification  and 
disinfection  while  Option  3  includes 
primary  and  secondary  biological 
treatment  with  complete  nitrification, 
complete  denitrification,  and 
disinfection.  As  discussed  previously  in 
IX.A,  EPA  is  now  giving  less 
consideration  to  Option  3.  Based  on 
additional  review  and  evaluation  of  the 
data  and  comments,  EPA  is  considering 
whether  to  base  BPT  limitations  on 
Option  2,  Option  2.5  or  2.5  +  P  for  non- 
small  facilities  in  this  subcategorj'  for 
the  final  rule.  EPA  is  also  considering  a 
no-regulation  option,  in  which  facilities 
in  Subcategory  K  would  continue  to  be 
regulated  based  on  facility-specific  BPJ 
limitations  established  by  the  permitting 
authority,  along  with  any  more  stringent 
water-quality  based  limitations  that 
might  be  required  to  attain  and  maintain 
water-quality  standards,  including 
limitations  based  on  a  wasteload 
allocation  in  a  TMDL. 


EPA  estimates  that  111  of  118  non- 
small  direct  discharging  facilities  in  this 
subcategory  currently  employ  Option  2 
technology  or  more  advanced 
technology,  while  45  employ  Option  2.5 
or  more  advanced  technology,  and  17 
facilities  employ  Option  2.5  +  P  or  more 
advanced  technology.  As  noted  above, 
many  of  the  faciUties  employing  these 
technology  options  do  not  currentiy 
achieve  the  target  effluent 
concentrations  that  EPA  is  projecting 
and  so  would  likely  have  to  imdertake 
additional  upgrades,  optimization,  and 
process  conti'ol  measures. 

EPA  estimates  that  establishing 
Option  2.5  for  BPT  would  reduce 
discharges  of  BOD5.  TSS,  COD, 
Ammonia,  and  Total  N  by 
approximately  pounds/year,  1 .4  million 
poimds/year,  6.3  milfion  pounds/year, 
470,000  pounds/year,  and  3.5  million 
pounds/year,  respectively.  Option  2 
would  remove  the  same  amounts  of  all 
pollutants  except  Total  N,  which  Option 
2  is  not  designed  to  remove  (i.e..  Option 
2  removes  0  poimds/year  of  Total  N).  As 
discussed  above,  for  the  BPT  cost  and 
removal  comparison  calculation  for  this 
industry  EPA  chose  to  measure  effluent 
reductions  in  terms  of  the  sum  of 
removals  (in  pounds)  of  BOD5,  Total 
Nitrogen,  and  Total  Phosphorus  in 
assessing  effluent  reduction  benefits.  As 
presented  in  Section  X,  EPA  estimates 
the  BPT  cost  and  removal  comparison 
for  Option  2  (incremental  to  the 
baseline)  to  be  $12.89/pound  BOD?, 
Total  N,  and  Total  P  removed  (1999$). 
The  average  BPT  cost  and  removal 
comparison  for  Option  2.5  would  be 
$3.93/pound  BODs,  Total  N,  and  Total 
P  removed  (1999$).  While  the 
incremental  BPT  cost  and  removal 
comparison  of  Option  2.5  versus  Option 
2  would  be  $2.28  per  additional  pound 
of  Total  N  (1999$:  BOD5  and  Total  P 
would  be  unchanged  from  Option  2). 

EPA  estimates  that  establishing 
Option  2.5  +  P  for  BPT  would  result  in 
the  same  reductions  of  BOD5,  TSS,  COD, 
Ammonia,  and  Total  N  as  Option  2.5 
but  would  also  reduce  Total  Phosphorus 
by  3.8  million  pounds/year.  As 
presented  in  Section  X,  EPA  estimates 
the  BPT  cost  and  removal  comparison 
for  Option  2.5  +  P  (incremental  to  the 
baseline)  to  be  $5.70/pound  BOD5,  Total 
N,  and  Total  P  removed  (1999$).  The 
incremental  cost  and  removal 
comparison  from  Option  2.5  to  Option 
2.5+P  is  $7.61/pound  Total  P  removed 
(1999$)  (Total  N  and  BOD5  would  be  the 
same  as  under  Option  2.5).  EPA  solicits 
comment  on  the  potential  selection  of 
Option  2,  Option  2.5,  and  Option  2.5  + 
P  for  BPT  for  this  subcategory  for  the 
final  rule,  and  on  a  no-regulation  option 
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that  continue^ 
BPJ  permit 


to  rely  on  site-specific 
liiiitations. 


Biingi 


C.  Options 
Available 
Achievable  ($AT) 


Considered  for  Best 
Tet  hnology  Economically 


BAT  effluei  it  limitations  guidelines 
represent  the  Ibest  economically 
achievable  parformance  of  facilities  in 
the  industrial  subcategory  or  category. 
The  CWA  establishes  BAT  principally 
as  a  means  oficontroUing  the  direct 
discharge  of  tpxic  and  nonconventional 
pollutants.  Generally,  EPA  determines 
economic  achievability  on  the  basis  of 
total  costs  to  jhe  industry  to  implement 
the  BAT  options  and  the  effect  of  these 
costs  on  overall  industry  and 
subcategory  financial  conditions.  As 
with  BPT,  wh|ere  existing  performance 
is  uniformly  ibadequate,  BAT  may 
reflect  a  higher  level  of  performance 
than  is  ciuxently  being  achieved  based 
on  technology  transferred  from  a 
different  subcategory  or  category.  BAT     • 
may  be  based  upon  process  changes  or 
internal  conti  oh,  even  when  these 
technologies  i  ire  not  common  industry 
practice. 

As  discusse  d  in  the  proposal  (67  FR 
8619),  in  receitly  promulgated  effluent 
guidelines,  EI  'A  has  relied  primarily  on 
the  toxic  poll  itant  cost-effectiveness 
measure  for  e  I'aluating  BAT,  however, 
that  measure  s  less  appropriate  for 
evaluating  different  options  to  control 
pollutants  from  the  meat  and  poultry 
products  industry  because  this 
industry's  discharges  consist  of 
relatively  moie  conventional  pollutants 
and  nutrients  |than  toxic  pollutants. 
Therefore,  in  ftddition  to  looking  at 
economic  imj  acts,  EPA  focused 
primarily  on  <  ost-reasonableness  (for 
total  pounds)  for  BPT,  as  described 
above,  arid  nutrient  cost-effectiveness  in 
evaluating  op  ions  for  BAT. 

EPA  calculi  ted  the  cost-effectiveness 
of  the  remova  of  nutrients  for  the 
options  consii  iered  in  the  proposal  and 
has  done  so  f(  r  the  modified  options 
that  EPA  is  cc  nsidering  for  the  final 
rule.  As  a  has  s  of  comparison,  EPA 
estimated  tha  the  average  cost- 
effectiveness  )f  nutrient  removal  by 
POTWs  with  )iological  nutrient  removal 
to  be  $4/lb  foi  nitrogen  and  $10/lb  for 
phosphorus  (( i7  FR  8622).  This  is  a 
rough  average  based  on  a  range  of 
removal  costs  at  POTWs,  and  is  not 
intended  to  b(  (  a  bright  line  CE  cutoff. 
Rather,  it  pro'  ides  a  general  sense  of 
how  the  BAT  options  under 
consideration  for  the  MPP  rule  perform 
relative  to  PO  FWs  in  removing 
nutrients.  Th(  sections  below  described 
the  options  b«  ing  considered  for  BAT 
for  the  final  n  lie. 


1.  Subcategories  A-D  (Meat 
Slaughterhouses) 

EPA  proposed  to  establish  the  BAT 
level  of  regulatory  control  based  on 
Option  3  (complete  nitrification).  As 
discussed  in  Section  EX. A,  EPA  is  now 
giving  less  consideration  to  Option  3. 
After  review  and  evaluation  of  the 
revised  and  new  data,  EPA  is 
considering  establishing  BAT  for  the 
non-small  meat  slaughterhouses  based 
on  Option  2.5,  Option  2.5  +  P  or  Option 
4.  EPA  is  also  considering  not 
establishing  BAT  limitations  for  these 
subcategories. 

EPA  evaluated  Option  4  as  a  basis  for 
establishing  BAT  more  stringent  than 
the  BPT  level  of  control.  EPA  estimates 
that  there  are  no  direct  discharge 
facilities  in  these  subcategories 
cxurentiy  operating  Option  4 
technology.  However,  there  is  one 
indirect  discharger  in  these 
subcategories  and  5  poultry  slaughtering 
facilities  (Subcategory  K)  operating 
Option  4  technology  (or  more  advanced 
technology).  EPA  is  considering  using 
data  from  the  indirect  discharge  facility 
or  transferring  data  (as  is  allowed  by  the 
CWA)  from  Subcategory  K  Option  4 
facilities  as  the  basis  for  BAT  for 
Subcategories  A-D.  EPA  notes  that 
commenters  raised  concerns  over  the 
representativeness  of  the  one  indirect 
discharger  facility.  EPA  has  performed  a 
comparison  of  the  influent  wastewater 
characteristics  of  this  facility  to  the 
direct  discharge  facilities  in  these 
subcategories.  This  comparison  suggests 
that  the  wastewater  at  this  facility  may 
be  sufficientiy  similar  to  the  wastewater 
at  the  direct  discharge  red  meat  facilities 
in  Subcategories  A-D  to  justify 
transferring  data  for  development  of 
limitations  (see  DCN  100766).  EPA  has 
addressed  differences  in  treatment 
performance  between  the  indirect 
discharger  and  the  direct  discharge  sites 
in  the  cost  model  through  its  costing 
methodology.  For  example,  EPA 
included  costs  for  a  lagoon  bypass  and 
additional  anoxic  tanks,  mixers,  pumps 
for  facilities  with  a  BOD:TKN  ratio 
below  3  (see  Section  III.B  for  additional 
details  on  the  revised  cost 
methodology). 

EPA  estimates  the  pre-tax  annualized 
compliance  costs  for  Option  4  to  be 
$47.6  million  (1999$)  (which  is  $5.6 
miUion  more  than  Option  2.5  +  P  and 
$35.2  million  more  than  Option  2.5). 
EPA  estimates  no  closures  as  a  result  of 
BAT  based  on  Option  4,  using  the 
closiue  methodology  discussed  in 
Section  VI.  As  a  sensitivity  analysis, 
EPA  also  estimated  closures  using  a  less 
stringent  decision  rule  (closiue  imder  1 
out  of  5  methodologies  rather  than  at 


least  3  out  of  5).  Using  this  decision 
rule,  EPA  estimates  one  facility  closure 
under  Option  4.  EPA  notes  that  these 
estimates  only  include  the  18  estimated 
total  facilities  in  these  subcategories  for 
which  EPA  has  sufficient  data  to 
conduct  the  closure  analysis.  There  may 
be  additional  closiues  in  the  remaining 
21  facilities. 

EPA  estimates  that  Option  4  removes 
31.3  million  poimds/year  of  nitrogen 
(3.7  million  more  pounds/year  than 
Option  2.5  or  Option  2.5  +  P)  and  5.66 
million  pounds/year  of  phosphorus 
(530,000  more  poimds/year  than  Option 
2.5  -(■  P).  As  discussed  above,  in 
Subcategories  A-D,  there  is  one  indirect 
discharge  facility  that  currentiy  operates 
Option  4. 

EPA  is  also  considering  nutrient 
removal  cost-effectiveness  when 
evaluating  potential  BAT  options  for 
this  industry.  EPA  estimates  the 
nutrient  cost-effectiveness  (based  of 
pounds  of  nitrogen  removed)  for  Option 
4  to  be  $9.68/pound  nitrogen  removed 
(incremental  to  BPT  Option  2.5).  EPA 
estimates  the  nutrient  cost-effectiveness 
(based  on  pounds  of  phosphorus 
removed)  for  Option  4  to  be  $10.59/ 
poimd  phosphorus  removed 
(incremental  to  BPT  Option  2.5+P).  EPA 
notes  that  incremental  results  are 
presented  somewhat  differently  in  this 
section  than  in  Section  X.  This  section 
specifically  compares  the  potential  BAT 
option  with  the  potential  BPT  option(s). 
EPA  solicits  comment  on  the  potential 
selection  of  Option  4  as  the  basis  of  BAT 
for  these  subcategories. 

EPA  is  also  considering  establishing 
BAT  for  these  subcategories  based  on 
Option  2.5  +  P.  EPA  estimates  the  pre- 
tax annualized  compliance  costs  for 
Option  2.5  -I-  P  to  be  approximately  $42 
million  (1999$).  EPA  estimates  that  no 
fecilities  (out  of  the  18  facilities 
analyzed)  will  close  as  a  result  of  BAT 
based  on  Option  2.5  -i-  P  in  these 
subcategories.  Under  the  closure 
sensitivity  analysis  discussed  above, 
one  of  the  analyzed  facilities  would 
close  as  a  result  of  Option  2.5+P.  EPA 
estimates  that  Option  2.5  -t-  P  removes 
the  same  2.7  million  poimds/year  of 
ammonia  (as  nitrogen)  and  27.7  million 
pounds/year  of  total  nitrogen  as  Option 
2.5  but  removes  an  additional  5.1 
million  pounds/year  of  phosphorus.  In 
Subcategories  A-D,  there  are  13  of  39 
direct  discharge  facilities  that  currently 
operate  Option  2.5  technology  (though 
not  necessarily  achieving  the  projected 
Option  2.5  target  effluent 
concentrations)  and  there  are  6  direct 
dischargers  and  one  indirect  discharger 
that  employ  phosphorus  removal  (under 
option  2  +  P  or  Option  4).  However, 
EPA  notes  there  are  no  facilities  that 
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employ  Option  2.5  +  P  in  these 
subcategories,  although  this 
combination  is  well  demonstrated  in  the 
poultry  industry  (10  direct  discharge 
facilities  operate  Option  2.5  +  P). 

As  discussed  above,  EPA  is  also 
considering  nutrient  removal  cost- 
effectiveness  when  evaluating  potential 
BAT  options  for  this  industry.  EPA 
estimates  the  nutrient  cost-effectiveness 
(based  on  poimds  of  phosphorus 
removed)  for  Option  2.5  +  P  to  be  $5.78/ 
poiuid  phosphorus  removed 
(incremental  to  BPT  Option  2.5).  EPA 
solicits  comment  on  the  potential 
selection  of  Option  2.5  +  P  as  the  basis 
of  BAT  for  these  subcategories. 

EPA  is  also  evaluating  whether  it 
should  establish  BAT  equal  to  Option 
2.5.  Under  this  approach,  the  cost  of  the 
BAT  limitations  would  be  $12.4  million 
(1999$).  Moreover,  there  are  no  facility 
closures  (out  of  the  18  facilities 
analyzed)  associated  with  the  option 
under  the  primary  closure  analysis  and 
one  facilitj'  closure  under  the  sensitivity 
analysis.  BAT  limitations  based  on 
Option  2.5,  as  explained  above,  would 
result  in  removal  of  2.7  million  poimds/ 
year  of  ammonia  as  nitrogen  and  27.7 
million  pounds/year  of  total  nitrogen. 
The  nutrient  cost-effectiveness  of 
Option  2.5  relative  to  BPT  Option  2 
would  be  $0.27/pound  total  nitrogen 
removed.  EPA  solicits  comment  on  the 
potential  selection  of  Option  2.5  as  the 
basis  for  BAT  for  these  subcategories. 

In  its  evaluation  of  effluent 
limitations  guidelines  for  this 
subcategory,  one  option  EPA  is 
reviewing  is  the  option  not  to  establish 
BAT  limitations.  Section  301(b)(2)(A)  of 
the  CWA  authorizes  EPA  to  establish 
BAT  limitations  fer  categories  of  sources 
that  limit  discharges  of  toxic  and  non- 
conventional  pollutants.  In  establishing 
BAT  limitations,  EPA  considers  a 
number  of  factors  specified  in  the 
statute  (e.g.,  age  of  equipment  and 
facilities,  engineering  aspects  of  various 
types  of  controls,  non-water  quality 
environmental  impacts),  including  other 
factors  deemed  appropriate  by  the 
Administrator.  Section  304(b)(2)(B).  The 
bulk  of  the  pollutant  discharges  fixim 
this  category  are  conventional  and  non- 
conventional  pollutant  discharges,  with 
no  significant  discharges  of  toxic 
pollutants.  The  non-conventional 
pollutant  discharges  from  this  category 
consist  largely  of  nutrients.  In  certain 
cases,  nutrients  may  represent  a 
significant  water  quality  problem  for 
specific  water  bodies.  Where  necessary 
to  protect  local  water  quality,  individual 
dischargers  may  currently  be 'subject  to 
water  quality-based  effluent  limitations 
for  nutrient  discharges.  EPA  is 
evaluating  whether  it  is  appropriate  to 


establish  national  BAT  limitations  for 
this  subcategory  more  stringent  than 
BPT  limitations  or  whether  these 
nutrient  discharges  are  more 
appropriately  addressed  on  a  case-by- 
case  basis  in  individual  permits  based 
on  applicable  water  quality  standards. 
EPA  will  be  examining  data  on  water 
quality  impacts  from  MPP  facilities  as 
part  of  its  benefits  analysis  and 
specifically  the  eictent  to  which  such 
discharges  significantly  contribute  to 
water  quality  impairments  from 
nutrients.  EPA  requests  comment  on  not 
establishing  BAT  limitations  for  these 
subcategories. 

2.  Subcategory  K  (Poultry 
Slaughterhouses) 

This  section  describes  the  options 
EPA  is  considering  for  BAT  for  non- 
small  facilities  in  the  proposed 
Subcategory  K.  As  discussed  in  Section 
IX.A,  EPA  is  not  presenting  revised 
costs,  pollutant  reductions,  and 
economic  impacts  in  today's  notice  for 
small  Subcategory  K  facilities;  however, 
those  results  are  presented  iu  Section 
21.1,  DCNs  125803  and  126003  of  the 
public  record. 

EPA  proposed  to  establish  the  BAT 
level  of  regulatory  control  based  on 
Option  3  (complete  nitrification)  for 
non-small  facilities  in  this  subcategory. 
As  discussed  in  Section  K.A,  EPA  is 
now  giving  less  consideration  to  Option 

3.  After  review  and  evaluation  of  the 
revised  and  new  data,  EPA  is 
considering  establishing  BAT  for  these 
facilities  based  on  either  Option  2.5, 
Option  2.5  +  P,  or  Option  4.  As  with 
Subcategories  A-D,  discussed  above, 
EPA  is  also  considering  not  establishing 
BAT  limitations  for  this  subcategory. 

EPA  is  considering  establishing  BAT 
for  this  subcategory  based  on  Option  4. 
EPA  estimates  the  pre-tax  annualized 
compliance  costs  for  Option  4  to  be 
$83.4  million  (1999$)  (which  is  $37.9 
million  more  than  Option  2.5  +  P  and 
$67  million  more  than  Option  2.5).  EPA 
estimates  that  7  feciUties  and  1 
company  will  close  as  a  result  of  BAT 
based  on  Option  4  under  both  the 
primary  and  sensitivity  closure  analysis. 
Note  that  these  estimates  only  include 
the  34  estimated  total  facilities  in  this 
subcategory  for  which  EPA  has 
sufficient  data  to  conduct  the  closure 
analysis.  There  may  be  additional 
closures  in  the  remaining  84  facilities. 
The  company  level  results  are  based  on 
the  analysis  of  26  companies.  While 
EPA  does  not  have  an  estimate  of  the 
total  number  of  companies  operating 
facilities  in  this  subcategory,  EPA 
believes  these  26  companies  account  for 
the  majority  of  Subcategory  K  facilities 
(see  Section  X.A.2.C  for  further 


discussion).  As  discussed  in  Section  X, 
based  on  EPA's  market  analysis,  the 
maximum  projected  price  increase 
occurs  under  Option  4  but  is  less  than 
0.1  percent  of  baseline  price  for  chicken 
and  turkey.  In  addition,  the  domestic 
production  of  meat  products,  and 
therefore  industry  employment,  is 
projected  to  decrease  by  about  0.04 
percent  under  Option  4. 

EPA  estimates  that  Option  4  removes 
an  additional  10.9  million  pounds/year 
of  nitrogen  compared  to  Option  2.5  or 
Option  2.5  +  P  and  an  additional 
534,000  pounds/year  of  phosphorus 
compared  to  Option  2.5  +  P.  fri 
Subcategory  K,  there  are  5  of  118  direct 
discharge  facilities  that  currently 
operate  with  Option  4  pollution  control 
technology  (or  more  advanced 
technology). 

As  discussed  above,  EPA  is  also 
considering  nutrient  removal  cost- 
effectiveness  when  evaluating  potential 
BAT  options  for  this  industry.  EPA 
estimates  the  nutrient  cost-effectiveness 
(based  on  pounds  of  nitrogen  removed) 
for  Option  4  to  be  $6.14/pound  nitrogen 
removed  (incremental  to  BPT  Option 
2.5).  EPA  estimates  the  nutrient  cost- 
effectiveness  (based  on  pounds  of 
phosphorus  removed)  for  Option  4  to  be 
$70.96/pound  phosphorus  removed 
(incremental  to  BPT  Option  2.5  +  P). 
EPA  solicits  comment  on  the  potential 
selection  of  Option  4  as  the  basis  of  BAT 
for  this  subcategory. 

EPA  is  also  considering  establishing 
BAT  for  this  subcategory  based  on 
Option  2.5  +  P.  EPA  estimates  the  pre- 
tax annualized  compliance  costs  for 
Option  2.5  +  P  to  be  approximately 
$45.5  million  (1999$)  (which  is 
approximately  $29  million  more  than 
Option  2.5).  EPA  estimates  that  no 
facilities  (of  the  34  facilities  analyzed) 
and  one  company  (if  the  13  poultry 
companies  analyzed)  will  close  as  a 
result  of  BAT  based  on  Option  2.5  +  P 
under  either  the  primary  or  sensitivity 
closure  analyses.  EPA  notes  that  the 
poultry  company  that  is  projected  to 
close  did  not  provide  facility  level 
financial  information;  therefore,  the 
facilities  owned  by  this  company  could 
not  be  analyzed.  EPA  estimates  that 
Option  2.5  +  P  removes  an  additional 
3.8  million  pounds/year  of  phosphorus 
as  compared  to  Option  2.5.  In 
Subcategory  K,  there  are  17  of  118  direct 
discharge  facilities  that  currenUy 
operate  Option  2.5  +  P  technology  (or 
more  advanced  technology).  EPA 
estimates  the  nutrient  cost-effectiveness 
(based  on  pounds  of  phosphorus 
removed)  for  Option  2.5  +  P  to  be  $7.61/ 
pound  phosphorus  removed 
(incremental  to  BPT  Option  2.5).  EPA 
solicits  comment  on  the  potential 
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selection  of  Dption  2.5  +  P  as  the  basis 
of  BAT  for  tliis  subcatejgory. 

EPA  is  also  considering  whether  it 
should  base  IB  AT  limitations  on  Option 
2.5.  As  previously  noted.  EPA  estimates 
the  pre-tax  annualized  compliance  costs 
for  Option  zls  to  be  approximately  $16.3 
million  (199J9$).  EPA  estimates  that 
none  of  the  analyzed  facilities  will  close 
as  a  result  ol  compliance  with  Option 
2.5  limitatio  as  in  this  subcategory  under 
either  the  pi  imary  or  sensitivity  closure 
analyses.  This  option  would  remove  an 
additional  3  5  million  pounds  of  Total 
N  per  year  r  dative  to  Option  2  (as 
Option  2  is  i  lot  designed  to  remove 
Total  N),  for  an  incremental  nutrient 
cost  effectivi  jness  of  $2.28/pound  Total 
N  removed  (1999$).  EPA  solicits 
comment  on  the  potential  selection  of 
Option  2.5  as  the  basis  of  BAT  for  this 
subcategory,!  EPA  is  also  considering  not 
establishing  BAT  limitations  for  this 
subcategory  for  the  same  reasons 
discussed  al  ove  for  Subcategories  A-D, 
and  solicits  comment  on  this  option. 

D.  Options  I  eing  Considered  for  New 
Source  Perfc  rmance  Standards  (NSPS) 

When  estiblishing  the  NSPS  level  of 
control.  EPA  considers  the  barrier  that 
compliance  costs  due  to  the  effluent 
guidelines  regulation  pose  to  entry  into 
the  industry  for  a  new  facility.  The 
barrier  to  en  try  analysis  compares 
estimated  a\  erage  incremental  facility  or 
company  ca  jital  costs  inciured  to  meet 
the  effluent  guidelines  to  average  total 
assets  of  exi  tting  facilities  or  companies. 
To  the  exten  t  that  potential  new 
entrants  hav  e  similar  total  assets  to 
existing  industry  participants,  this 
provides  a  p  roxy  for  the  potential 
barrier  to  en  try  that  new  facility 
compliance  costs  may  represent.  EPA 
does  not  hai  e  data  on  the  assets  of 
potential  ae  m  entrants  because  in 
general  they  cannot  be  identified  in 
advance.  Th  b  analysis  was  performed  to 
evaluate  the  effect  of  the  MPP  rule  on 
the  costs  fac  ed  by  new  entrants  into  the 
meat  and  pc  ultry  products  industry. 
Increased  st  trt-up  costs  resulting  from 
the  capital  c  osts  of  the  MPP  regulation 
(as  revised  in  this  notice)  may  prevent 
entrepreneu  rs  from  entering  the 


industry.  The  calculated  ratio  of  average 
capital  costs  to  average  total  assets 
measures  the  potential  for  barriers  to 
entry  due  to  the  MPP  rule.  If  the  barrier 
to  entry  ratio  is  large,  then  the 
possibility  exists  that  the  rule  will 
discourage  entry  into  the  meat  and 
poultry  products  market.  EPA  solicits 
conunent  on  other  measiues  of  "barrier 
to  entry"  that  would  be  appropriate  for 
this  industry. 

For  both  the  red  meat  (Subcategories 
A-D)  and  Poultry  (Subcategory  K) 
slaughtering  facilities.  EPA  is 
considering  setting  the  NSPS  limitations 
equivalent  to  BAT  or  the  next  level  of 
stringency.  For  example,  if  Option  2.5  is 
the  basis  for  BAT  for  the  final  rule,  then 
EPA  would  consider  Option  2.5  as  well 
as  Option  2.5  +  P  for  new  sources  and 
if  Option  2.5  +  P  is  the  basis  for  BAT, 
then  EPA  would  consider  Option  2.5  + 
P  as  well  as  Option  4  for  new  sources. 
EPA  has  estimated  the  ratio  of  capital 
costs  to  assets  for  each  of  the  options 
(see  Section  X  of  today's  notice).  If  EPA 
did  not  estahlish  BAT  limitations  for 
existing  facilities  then  EPA  would 
establish  NSPS  equivalent  to  BPT  or  the 
next  level  of  stringency.  EPA  solicits 
comment  on  NSPS  for  all  MPP  industry 
subcategories. 

X.  Revised  Estimates  of  Costs,  Loadings, 
Economic  Impacts  and  Cost- 
Effectiveness 

A.  Revised  National  Estimates  of  Costs, 
Loadings,  and  Economic  Impacts 

EPA  is  providing  the  results  of  its 
preliminary  economic  analysis  based  on 
revised  costs  and  selected  changes  in 
methodologies  discussed  above  in 
Sections  ID  and  IV.  All  other  aspects  of 
the  economic  analysis  methodology 
remain  as  described  at  proposal. 
Analyses  presented  in  this  section 
incorporate  costs  and  loadings  that 
reflect  the  sample  weights  discussed  in 
Section  III.B.3.  of  this  document. 

Results  presented  here  remain  in  1999 
dollars,  for  purpose  of  comparison  with 
the  results  of  the  proposed  rule  analysis. 
The  analysis  EPA  will  prepare  for  the 
final  rule  will  be  presented  in  2002 
dollars. 


1.  Results  Using  the  Economic  Impact 
Analysis  Methodologies 

Many  of  the  surveyed  facilities  did 
not  provide  enough  financial  data  for 
EPA  to  perform  an  adequate  economic 
impact  analysis.  Thus,  the  total  niunber 
of  facilities  in  each  class  or  subcategory 
is  not  equivalent  to  the  number  of 
facilities  analyzed.  In  Subcategories  A 
through  D.  21  of  39  facilities  in  the 
national  estimate  could  not  be  analyzed 
due  to  lack  of  data.  In  Subcategory  K.  84 
of  118  facilities  in  the  national  estimate 
were  not  analyzed  due  to  lack  of  data. 
Thus,  the  facility  closure  analysis 
represents  projected  closures  at  only  46 
percent  (18/39)  of  facilities  in 
Subcategories  A-D  and  29  percent  (34/ 
118)  of  facilities  in  Subcategory  K 
nationally.  There  may  be  additional 
closures  at  the  remaining  54  percent  and 
71  percent  of  Subcategory  A-D  facilities 
and  Subcategory  K  facilities, 
respectively,  that  could  not  be  analyzed. 

For  cost  annualization  and  the  closure 
analysis,  a  6.6  percent  discoiuit  rate  was 
used  if  facilities  did  not  provide  a 
usable  discount  rate  in  their  survey 
data.  The  6.6  percent  discoimt  rate  is  a 
weighted  average  of  the  discount  rate 
data  provided  in  the  surveys.  If  the 
facility  provided  a  nominal  discount 
rate  greater  than  3  percent  but  less  than 
19  percent  in  their  survey  then  that 
value  was  used  to  run  the  impact 
analysis.  Discount  rates  outside  that 
range  were  deemed  to  reflect  internal 
hurdle  rates  rather  than  the  opportunity 
cost  of  capital. 

2.  Sujnmary  of  Residts 
a.  National  Costs 

Total  pretax  annualized  costs  of  the 
rule  range  from  $13  million  under 
Option  2  to  $131  million  imder  Option 
4.  Pretax  armualized  costs  per  facility 
are  consistently  larger  in  Subcategories 
A  though  D  ($127,000  to  $1.2  million) 
than  in  Subcategory  K  ($71,000  to 
$707,000).  See  Table  X.A-1  for 
compliance  costs  by  subcategory  and 
treatment  option. 


Table  X.A—1.— Total  and  Average  Compliance  Costs  by  Subcategory  and  Option 


Option 


Total  costs  ($000) 


Capital 


Post-tax 
annualized 


_L 


Pre-tax 
annualized 


Average  costs  ($000) 


Capital 


Post-tax 
annualized 


Pre-tax 
annualized 


Subcategories  A  through  D  (39  facilities) 


Option  2  

Option  2.5  .. 
Option  2  +  P 
Ofrtion  2.5  *  P 


$6,646 
67,885 
36,385 
86,118 


$3,037 

8,986 

23,089 

27,875 


$4,951 
12,359 
35,574 
42.004 


$170.4 

1,740.6 

933.0 

2.208.1 


$77.9 
230.4 
592.0 
714.7 


$127.0 
316.9 
912.1 

1.077.0 
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Table  X.A—1.— Total  and  Average  Compliance  Costs  by  Subcategory  and  Option— Continued 


Total  costs  ($000) 

Average  costs  ($000) 

option 

Capital 

Post-tax 
annualized 

Pre-tax 
annualized 

Capital 

Post-lax 
annualized 

Pre-tax 
annualized 

Option  4 

104,090 

31.418 

47,627 

2.669.0 

805.6 

1.221.2 

Subcategory  K  (118  facUitiM) 

Option  2  

Ootion  2  5     

18.856 
74.219 
65,644 
99,509 
299,178 

6,656 
13.321 
29,683 
34,743 
65,400 

8,333 
16,329 
38,999 
45,492 
83,368 

159.8 
629.0 
556.3 
843.3 
2.535.4 

56.4 
112.9 
251.6 
294.4 
554.2 

70.6 
138.4 

Option  2  +  P  

Option  2.5  +  P  

Option  4  .'. 

330.5 
385.5 
706.5 

b.  National  Loadings 

Table  X.A-2  shows  estimated 
pollutant  reductions  for  each  treatment 
option.  The  conventional  pollutant 
loadings  (i.e.  5-Day  Biological  Oxygen 


Demand.  Total  Suspended  Solids  and 
Oil  and  Grease)  removed  for  Options  2. 
2+P.  2.5  and  2.5+P  are  identical  for 
Subcategories  A  through  D  and 
Subcategory  K,  respectively.  Options 
2+P,  2.5  and  2.5+P  represent  additional 


removals  of  nutrients,  not  conventional 
pollutants,  over  Option  2.  Option  4 
provides  additional  removals  of  both 
nutrients  and  conventional  pollutants 
relative  to  other  options. 


Table  X.A-2.— Removal  of  Specified  Pollutants  by  Subcategory  and  Option  ^ 


Pollutant 

Removals  (pounds  per  year) 

Subcategory 

Option  2 

Option  2.5 

Option  2+P 

Option  2.5+P 

Option4 

A  through  D  

5-Day  Biochemical  Oxygen  De- 
mand. 

Total  Suspended  Solids  

Chemical  Oxygen  Demand  

Carbonaceous  Biochemical  Oxy- 
gen Demand. 

Ammonia  as  Nitrogen 

Total  Nitrooen     

755.213 

1,058.991 

0 

«13.168 

2.717.147 
0 
0 
0 

2,669.042 

0 

646,527 

1,420,573 

6.278.429 

707.270 

469.249 
0 
0 

0 
307.004 
320.986 

755.213 

1,058,991 

0 

633,168 

2,717,147 

27,688,678 

0 

26,910,414 

2,669,042 

0 

646,527 

1,420,573 

6,278,429 

707,270 

469,249 

3,509,950 

0 

6,156,008 

307,004 

320,986 

755,213 

1.058.991 

0 

633.168 

2.717,147 
0 

5,128,793 
0 

2,669,042 

0 

646,527 

1,420,573 

6.278.429 

707,270 

469,249 

0 

3,830,011 

0 

307,004 

320.986 

755,213 

1,058,991 

0 

633.168 

2,717,147 

27,688,678 

5,128,793 

26,910,414 

2,669,042 

0 

646,527 

1,420,573 

6,278,429 

707.270 

469,249 

3,509.950 

3,830,011 

6,156,008 

307,004 

320,986 

795,121 

1,236,504 

0 

633.168 

2.789,738 
31,331,318 

Total  Phosphorus  

5,659.799 

Nitrate/Nitrite               

28,762,544 

Total  KjeWahl  Nitrogen _ 

Oil  &  Grease  (HEM)  

2,690,827 
0 

K 

5-Day    Biochemical    Oxygen    De- 
mand. 
Total  Susoended  Solids  

846,484 
2,728,104 

Chemical  Oxygen  Demand  

Carbonaceous    Biochemical    Oxy- 
gen Demand. 

Ammonia  as  Nitrogen 

Total  Nitrogen „ 

Total  Phosohorus        

10,788,159 
707,270 

664,527 

14,427,113 

4,363,815 

Nitrate/Nitrite  2  

13,325,056 

Total  Kieldahl  Nitrooen 

975,539 

Oil  &  Grease  (HEM)  

346,840 

1  Incremental  to  baseline  of  current  perlomnance.  Current  performance  based  on  summarized  1999  DMR  data  provided  in  response  to  detailed 
surveys.  Pollutant  loading  for  various  treatment  options  based  on  sampling  data,  survey  information,  and  DMR  data  (See  Section  IV  for  discus- 
sion of  loadings  methodology).  .    .  ^  ,    ^   ^  ,  .^^ 

2  EPA  recognizes  that,  in  theory,  total  nitrogen  should  be  less  than  nitrate/nitrite  as  nitrogen  because  total  nitrogen  is  the  sum  of  nitrate/nitnte 
as  nitrogen  and  total  kjeldahl  nitrogen.  However,  the  target  effluent  concentrations  were  taken  from  different  sets  of  facilities  [i.e.  those  that  pro- 
vided total  nitrogen  data  and  those  that  provided  nitrate/nitrite  as  nitrogen  data).  EPA  anticipates  regulating  total  nitrogen,  not  nitrate/nitnte  nrtro- 
gen  for  the  final  rule. 


c.  Closure  Analysis 

A  facility  (or  company)  forecast  to 
have  a  negative  net  present  value  (NPV) 
of  net  income  under  at  least  3  of  5 
methods  (described  in  Section  VI.A) 
prior  to  regulatory  costs  are  called 
"baseline  closures."  In  Subcategories  A 
through  D  there  are  two  baseline 
closures;  in  Subcategory  K  there  are  10 


baseline  closvu«s.  The  economic  impact 
of  the  rule  on  "baseline  closures" 
cannot  be  assessed  using  the  closing 
model.  Under  the  sensitivity  analysis,  in 
which  a  negative  NPV  under  only  1 
method  is  sufficient  to  project  a  closure, 
EPA  estimates  that  7  facilities  are 
baseline  closures  in  Subcategories  A-D 
and  15  facilities  are  baseline  closures  in 
Subcategory  K. 


In  the  facihty  level  closiue  analysis, 
no  facility  closures  are  projected  under 
any  options  for  Subcategories  A  through 
D  under  the  primary  analysis  for  the  18 
out  of  39  facilities  analyzed  and  1 
facility  closiue  is  projected  for  all 
options  under  the  sensitivity  analysis. 
For  Subcategory  K,  under  either  the 
piimary  or  sensitivity  analysis  seven 
facilities  from  the  34  fecilities  out  of  the 
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118  analyze  i  are  projected  to  close 
under  Optio  n  4  and  no  facility  closures 


are  projected  under  other  treatment 
options. 


Table  »<.A-3.— Summary  of  Projected  Facility  Closure  Impacts  by  Subcategory  and  Option  (Primary 

Analysis) 


option 


Number  of  fa- 
cilities 


Total  revenues  ($000) 


Employees 


Subcategories  A  through  D 


Total  Facilities 
Baseline  Clos<ires 
Option  2  Closures 
Option  2  +  P 
Option  2  5  C 
Option  2.5  + 
Option  4  Closi 


Analyzed  ^ 


iosures  ... 

ures 

Closures 
res 


$9,303,506 
1,000,000-2,500,000 
0 
0 
0 
0 
0 


48,114 
5,000-7,500 
0 
0 
0 
0 
0 


Subcategory  K 


Total  Facilities! Analyzed^ 
Baseline  Closures 

Option  2  Closiires  

Option  2  +  P  C  Iosures  ... 

Option  2.5  Closures 

Option  2.5  +  P  Closures 
Option  4  Closures  


34 
10 
0 
0 
0 
0 
7 


$4,023,230 
1,584,600 
0 
0 
0 
0 
250,000-500,000 


112,491 
13,260 
0 
0 
0 
0 
2,500—5,000 


'  Of  ttie  39  fccilities  estimated  to  be  in  Subcategories  A  tfirough  D,  EPA  was  able  to  analyze  data  from  sun/eys  representing  18  facilities  tfie 
rernaining  surveys  (representing  21  facilities)  did  not  provide  sufficient  data  to  be  analyzed,  and  therefore,  the  number  of  closures  amona  tiiese 
facilities  IS  not  reflected  in  the  table  and  Is  unknown.  ^ 

2  Of  the  118  facilities  estimated  to  be  in  Subcategory  K,  EPA  was  able  to  analyze  data  from  sun/eys  representing  34  facilities;  the  remainina 
surveys  (reprefenting  84  facilities)  did  not  provide  sufficient  data  to  be  analyzed,  and  therefore,  the  number  of  closures  amonq  these  facilities  is 
not  reflected  in(  the  tat)le  and  is  unknown. 


in^i 


In  the  prin^ary  company  level  closure 
analysis,  onei  poultry  company  is 
projected  to  ( lose  under  Option  2  +  P, 
Option  2.5  +  ?,  and  Option  4.  This 
company  em  )loys  between  2,500  and 
5,000  worker  >.  The  poultry  company 


Table  X 


A-4.— Summary  of  Projected  Company  Closure  Impacts  by  Subcategory  and  Option  (Primary 

Analysis) 


Total  Companies  Analyzed 
Baseline  Ckjsui  es 
Option  2  Closui  es 
Option  2  +  P  Closures 
Option  2.5  I 
Option  2.5  +  P 
Option  4 


Clos  ures 


Closui  es 


res 
Ck)suies 


Total  Companies  Analyzed 
Baseline  Closuii 
Option  2 
Option  2  +  P 
Option  2.5  ( 
Option  2.5  +  P  I 
Option  4  I 


Closjres 


Closui es 


Total  Companie  s  Analyzed 


that  is  projected  to  close  did  not  provide 
facility  level  financial  information, 
therefore  the  facilities  owned  by  this 
company  could  not  be  analyzed.  Under 
the  sensitivity  analysis,  the  same 
poultry  company  (imder  the  same 


options)  is  projected  to  close  as  well  as 
one  red  meat  company  xinder  all 
treatment  options  and  one  mixed  meat 
(i.e.,  company  owns  both  poultry  and 
red  meat  facilities)  company  under 
Options  2  +  P,  2.5  +  P,  and  Option  4. 


Baseline  conditions  and  projected  incremental 
closure  impacts  ^ 


Numt)er  of 
companies 


Total  revenues 
($millions) 


Employees 


Red  Meat  (Predominantly  Own  Faciiities  in  Subcategories  A  through  i) 


Closures 


$29,949 
250-500 
0 
0 
0 
0 
0 


80,755 
1,000-4,000 
0 
0 
0 
0 
0 


Pouttry  (Predominantly  Own  Facilities  in  Subcategories  K  and  L) 


CI  osures 


i^losures 


13 
6 
0 
1 
0 
1 
1 


$15,455 
3,400 

0 
100-150 

0 
100-150 
100-150 


136,000 

31,190 

0 

2,500-5,000 

0 

2,500-5,000 

2,500-5,000 


Mixed  (Own  Facilities  in  Both  Red  Meat  and  Poultry  Subcategories) 


89,439 


184,834 
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Table  X.A-4.— Summary  of  Projected  Company  Closure  Impacts  by  Subcategory  and  Option  (Primary 

Analysis) — Continued 


Option 


Baseline  Closures 

Option  2  Closures 

Optran  2  +  P  Closures  ... 

Optk>n  2.5  Ckjsures 

Option  2.5  +  P  Closures 
Option  4  Closures 


Baseline  conditions  and  protected  iiKremental 
closure  impacts  ^ 


Numt)er  of 

Total  revenues 

companies 

($milNons) 

0 

n/a 

0 

0 

0 

0 

0 

0 

0 

0 

0 

0 

Employees 


N/A 
0 
0 

e 

0 
0 


'  Projected  revenue  and  employment  impacts  are  presented  as  a  range  to  prevent  the  disclosure  of  confidential  business  information. 


Company  level  results  are  imweighted 
because  the  siuvey  sampling  frame  was 
stratified  on  the  basis  of  facility  level 
data.  Therefore,  the  facility  level  and 
company  level  results  are  not  additive. 
Because  of  the  large  number  of  facilities 
that  were  imable  to  submit  financial 
data  in  their  survey,  EPA  performed  a 
subsidiary  company  level  analysis  to 
provide  a  consistency  check  on  the 
primary  facility  level  analysis.  EPA  has 
estimated  that  the  26  companies  in  the 
company  level  analysis  own  at  least  117 


of  the  157  in-scope  facilities  that  EPA 
project  will  be  subject  to  regulation  in 
Subcategories  A-D  and  K. 

d.  Altman  Z'  Analysis 

EPA  used  the  Altman  Z'  ratio  to  assess 
the  baseline  financial  condition  of  MPP 
firms  and  the  incremental  impacts  of  the 
rule  on  their  financial  health.  Note  this 
analysis  includes  the  same  26 
companies  analyzed  for  company 
closure  analysis.  In  the  baseline,  the 
Altman  Z'  analysis  shows  that  7  red 


meat  companies  and  8  poultry 
companies  are  considered  financially 
healthy.  One  red  meat  company,  5 
poultry  companies,  and  3  mixed  meat 
companies  have  Altman  Z'  scores  in  the 
indeterminate  range  for  financial  health; 
1  red  meat  company  and  1  mixed  meat 
company  are  considered  financially 
stressed.  Under  Option  4,  the  Altman  Z' 
score  for  one  poultry  company  changed 
from  the  financially  healthy  to  the 
indeterminate  range  (represented  by  the 
+1  and  - 1  on  Table  X.A-5). 


Table  X.A-5.— Projected  Impacts  on  (Company  Altman  Z  Score  by  Meat  Type  and  Option 


Number  of  companies  with  baselirw  Altman  Z 

score  in  specified  range  and  incremental 

cttanges  in  score 


Financially 
healthy 


Indetenninate 


Benkruptcy 
likely 


Red  Meat  (predominantly  own  facilities  in  Subcategories  A  through  0 


Baseline  

Option  2  

Option  2  +  P  ... 

Option  2.5  

Option  2.5  +  P 
Option  4  


1 
0 
0 
0 
0 
0 


Poultry  (predominantly  own  facilities  in  Subcategories  K  and  L) 


Baseline 

Optk>n  2  

Optkxi  2  +  P  ... 

Option  2.5  

Optk>n  2.5  +  P 
Option  4  


8 
0. 
0 
0 
0 

-1 


5 
0 
0 
0 
0 
+1 


0 
0 
0 
0 
0 
0 


Mbced  (own  facilities  in  both  red  meat  and  poultry  subcategories) 


Baseline  

Option  2  

Option  2  +  P  ... 

Option  2.5  

Optkjn  2.5  +  P 
Option  4  


1 
0 
0 
0 
0 
0 


Note:  A  change  from  one  state  (e.g.,  financially  healthy)  to  another  state  {e.g.,  indeterminate)  is  indwated  by  "-1"  and  "+1" 


e.  Sales  Test 

None  of  the  analyzed  facilities  are 
projected  to  incur  costs  exceeding  3 


percent  of  revenues  (pre-tax).  In 
addition,  none  of  the  analyzed  facilities 
in  Subcategories  A  through  D  are 


projected  to  incur  costs  exceeding  1 
percent  of  revenues  under  any  option. 
In  Subcategory  K,  no  analyzed  facilities 
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are  projectad  to  incur  costs  exceeding  1 
percent  of  nevenues  under  Option  2, 
Option  2  +  *" 


Subcategorie  >  A  ttirough  0  (18  fadlities  analyzed) ' 


Option  2  

Option  2  +  P 
Option  2.5  .. 
Option  2.5  + 
OJation  4  


Option  2 


Option  2  +  P 
Option  2.5  .. 
Option  2.5  +  I » 
Option  4  ... 


'Of  the  39 


analyzed  facilities  are  projected  to  inciu' 
costs  exceeding  1  percent  of  revenues 


imder  Option  2.5  +  P  and  17  analyzed 

o-r facilities  under  Option  4. 

,  or  Option  2.5,  while  4 

Table  )k.A-6.— Facilities  With  Annualized  Costs  Exceeding  3  Percent  of  Revenues  by  Subcategory  and 

Option 


Option 


Facilities  witti  annualized  costs 

exceeding  3  percent  of 

revenues 


Pre-tax 


Post-tax 


Facilities  with  annualized  costs 

exceeding  1  percent  of 

revenues 


Pre-tax 


Post-tax 


0 
0 
0 
0 
0 


Subcategory  K  (34  facilities  analyzed)  ^ 


0 
0 

4 
17 


0 
0 
0 

7 


facilities  estimated  to  be  in  Subcategories  A  through  D.  EPA  was  able  to  analyze  data  from  surveys  representing  18  facilities  the 
remaining  surveys  (representing  21  facilities)  did  not  provide  sufficient  data  to  be  analyzed,  and  therefore,  the  number  of  closures  among  these 
facilities  IS  no!  reflected  in  the  table  and  is  unknown.  ^ 

2  Of  the  118  facilities  estimated  to  be  in  Subcategory  K,  EPA  was  able  to  analyze  data  from  surveys  representing  34  facilities  the  remaininq 
sun/eys  (representing  84  facilities)  did  not  provide  sufficient  data  to  be  analyzed,  and  therefore,  the  number  of  closures  among  these  facilities  is 
not  reflected  ifi  the  taWe  and  is  unknown. 


f.  Market  Le  rel  Impacts 


EPA  an; 
on  market 
domestic 
intemationa 
0)eef,  pork, 
annualized 
of  carcass 
meat  types 
the  supply 
effluent 
most 

supply  is  the 
industry 
niajority  of 
(2)  the 
do  not  inciu 
affected 
by  the  full 


al)  zed 


pi  ice, 


(OE 


wit: 


Baseline  

Option  2  

Option  2  +  P 
Optk)n2.5  .. 
Option  2.5  +  P 
Option  4  ':... 


the  impact  of  the  rule 
domestic  supply, 
consumption,  and 

trade  of  four  meat  types 
^hicken,  and  turkey).  Pre-tax 
mpliance  costs  per  poimd 
ight  for  each  of  the  four 
measures  the  vertical  shift  in 
c  u^e  in  response  to  the 
limi  nations  guidelines.  The 
appropriate  measure  of  the  shift  in 
cost  per  pound  of  total 
proiuction  because:  (1)  The 
f  icilities  incur  no  costs,  and 
c(imp3tition  from  facilities  that 
costs  will  discourage 
facilities  from  increasing  price 
per  poimd  of  the  ELG. 


C(  st 


The  results  of  the  market  analysis 
show  that  the  decrease  in  supply  will  be 
smallest  for  pork,  where  the  costs  per 
poimd  of  total  production  range  from 
$0.000014  under  Option  2  to  $0.0005 
under  Option  4,  and  largest  for  turkey 
with  costs  per  pound  of  total  production 
ranging  from  $0.00036  under  Option  2 
to  $0.0019  under  Option  4.  The 
maximum  projected  price  increase  is 
less  than  0.1  percent  of  baseline  price 
for  chicken  and  tiukey  (under  Option  4); 
price  is  projected  to  increase  less  than 
0.04  percent  of  baseline  for  beef  and 
pork  under  any  option. 

The  domestic  production  of  meat 
products,  and  therefore  industry 
emplojnment,  is  projected  to  decrease  by 
about  0.04  percent  under  Option  4,  and 
by  lesser  amounts  under  all  other 
options  for  all  meat  types.  In  general. 


impacts  to  domestic  consiunption  of 
meat  products  are  somewhat  smaller 
than  impacts  to  domestic  supply  due  to 
partially  offsetting  increases  in  meat 
imports. 

Impacts  on  meat  exports  are  of 
particular  concern  to  the  poultry  sector. 
Exports  are  the  means  the  poultry 
industry  has  used  to  sustain  growth. 
Exports  are  also  used  to  balance 
domestic  preferences  for  white  meat 
poultry  products  with  the  necesseiry 
production  of  dark  meat  as  a  byproduct 
of  white  meat  production;  dark  poultry 
meat  is  preferred  in  other  parts  of  the 
world.  Meat  exports  are  projected  to 
decrease  by  less  than  0.06  percent  for 
poultry  meat  under  all  options  except 
Option  4  which  decreases  by  0.11 
percent. 


Table  X.A-7.— Projected  Impacts  on  Meat  Product  Markets 


Option 


Price 
($/lb.) 


Domestic  sup- 
ply 
(lbs.  X  1  mil.) 


Domestic  de- 
mand 
(lbs.  X  1  mil.) 


Quantity  im- 
ported 
(lbs.  X  1  mil.) 


Quantity  ex- 
ported 
(lbs.  X  1  mil.) 


Compliance 

costs  per 

pound 


Beef 


$1.11050 
1.11058 
1.11085 
1.11065 
1.11092 
1.11098 


26,386.0 
26,384.1 
26,378.7 
26.382.9 
26.377.3 
26,376.2 


26,843.0 
26,841.8 
26,838.7 
26,841.2 
26,837.8 
26,837.3 


2,874.0 
2,874.4 
2,875.8 
2,874.8 
2,876.2 
2,876.5 


2,417.0 
2,416.7 
2,415.8 
2,416.5 
2,415.6 
2,415.4 


$0.00016 
0.00065 
0.00028 
0.00078 
0.00088 


\. 
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Table  X.A-7.— Projected  Impacts  on  Meat  Product  Markets— Continued 


option 


Price 

($/lb.) 


Domestic  sup- 
ply 
(lbs.  X  1  mil.) 


Domestic  de- 
mand 
(lbs  X  1  mil.) 


Quantity  im- 
ported 
(lt)s.  X  1  mil.) 


Quantity  ex- 
ported 
(lbs.  X  1  mil.) 


Compliance 
costs  per 

pOUTKl 


Pork 


Baseline  

Option  2  

Option  2  +  P  .. 

Option  2.5  

Option  2.5  +  P 
OJjtion  4  

Baseline  

Option  2  

Option  2  +  P  .. 

Option  2.5  

Option  2.5  +  P 
Option  4  

Baseline  

Option  2  

Option  2  +  P  .. 

Option  2.5  

Option  2.5  +  P 
ojation  4  


1.00380 
1.00382 
1.00402 
1.00390 
1.00407 
1.00410 


19,278.00 
19,278.04 
19,275.6 
19,277.0 
19,275.1 
19,274.9 


18,827.0 
18,827.1 
18,825.3 
18,826.3 
18,825.0 
18,824.8 


827.00 
827.02 
827.24 
827.11 
827.29 
827.33 


1,278.00 
1,277.97 
1,277.56 
1,277.81 
1,277.47 
1,277.39 


000001 
0.00042 
0.00018 
0.00050 
0.00056 


Chicken 


0.5807 
0.5808 
0.5810 
0.5808 
0.5810 
0.5812 


29,741.0 
29,739.8 
29,734.9 
29,738.6 
29,733.9 
29,727.8 


24,826.0 
24,825.3 
24,822.6 
24,824.7 
24,822.1 
24,818.3 


5.0000 
50005 
5.0026 
5.0010 
5.0031 
5.0054 


4.920.0 
4,919.5 
4,917.3 
4,919.0 
4,916.9 
4.914.5 


000016 
0.00086 
0.00033 
0.00100 
0.00184 


Turkey 


0.6898 
0.6899 
0.6900 
0.6900 
0.6901 
0.6903 


5,297.0 
5,296.6 
5,296.1 
5,296.3 
5,295.8 
5,294.8 


4,919.2 
4,918.9 
4,918.5 
4,918.7 
4,918.3 
4,917.4 


1.2500 
1.2502 
1.2505 
1.2503 
1.2506 
1.2510 


379.0 
378.9 
378.8 
378.9 
378.8 
378.7 


000036 
0.00085 
0.00068 
0.00106 
0.00191 


B.  Revised  National  Estimates  of  Cost 
Reasonableness  and  Cost-Effectiveness 

EPA  performed  a  revised  cost 
reasonableness  and  nutrient  cost- 
effectiveness  analysis  based  on  the 
revised  estimates  of  costs,  loadings  and 
removals  described  previously.  As 
noted  in  Section  X,  incremental  results 
are  presented  somewhat  differenUy  here 
than  in  that  section,  reflecting  changes 


associated  with  increasingly  stringent 
options  irrespective  of  which 
technology  standard  (BPT  vs.  BAT)  they 
are  being  considered  under. 

1.  Cost  Reasonableness  of  Pollutant 
Removals:  BPT  Cost  and  Removal 
Comparison 

Based  on  BOD,  total  phosphorus,  and 
total  nitrogen,  average  BPT  cost  and 


removal  comparison  of  pollutant 
removals  ranges  from  $0.43  per  pound 
(Option  2.5)  to  $6.56  per  pound  (Option 
2)  in  Subcategories  A  through  D,  and 
from  $3.93  per  poimd  (Option  2.5)  to 
$12.89  per  pound  (Option  2)  in 
Subcategory  K. 


Table  X.B-1.— BPT  Cost  &  Removal  Comparison 


Pre-tax 

annualized  costs 

(1999$) 


Total  pounds 
removed  ^ 


Average  BPT 
cost  &  removal 

comparison 
(1999$/pound) 


Incremental  BPT 
cost  &  removal 

companson 
(1999$/pound) 


Subcategories  A  thrdugh  D 


Baseline  

Option  2  

Option  2.5  

Option  2  +  P  .. 
Option  2.5  +  P 
Option  4  


0 

0 

flA 

NA 

$4,951,238 

755,213 

$6.56 

$6.56 

12,359,499 

28,443,891 

0.43 

0.27 

35,573,746 

5,884,007 

6.05 

DOM 

42,004,409 

33,572,685 

1.25 

0.23 

47,626,564 

37,786,238 

1.26 

1.33 

Sutx:ategory  K 


Baseline  

Option  2 

Option  2.5  

Option  2  +  P  ... 
Option  2.5  +  P 
Option  4  


0 
8,333,047 
16,328,846 
38,998,615 
45,492,024 
83,368,375 


0 

646,527 

4,156,478 

4,476,538 

7,986,488 

19,637,412 


NA 
12.89 
3.93 
8.71 
5.70 
4.25 


NA 

12.89 

2.28 

70.83 

1.85 

3.25 


1  Total  pounds  of:  BOD,  Total  Phosphoms,  and  Total  Nitrogen.  ,    .    ..u.       .    m,  n 

DOM:  Option  is  dominated  because  it  has  higher  cost  and  lower  removals.  Note  however  that  the  composition  of  removals  is  different  with  op- 
tion 2  +  P  having  higher  Total  P  and  lower  Total  N  removals  than  Option  2.5  (see  Section  X.B.2). 
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2.  Cost  Effe  ctiveness 
Phosphoru  i 


of  Nitrogen  and 
Removals 


The  tabh  s  in  this  section  provide  both 
the  incremental  and  average  nutrient 
cost-effectiveness  values.  As  a  basis  of 
comparisoii,  EPA  estimated  that  the 
average  coa  t-effectiveness  of  nutrient 
removal  by  POTWs  with  biological 
nutrient  rei  aoval  to  be  $4/lb  for  nitrogen 
and  $10/lb  for  phosphorus  (67  FR  8622). 
EPA  notes  I  hat  Table  X.B-2  displays  the 
results  for  t  le  nitrogen  cost-  = 

effectivene!  s  and,  therefore,  includes 
only  option  s  specifically  designed  to 
remove  total  nitrogen  [i.e..  Option  2.5 
and  Option  4).  Similarly,  Table  X.B-3 
displays  th(  f  results  for  the  phosphorus 
cost-effectii  eness  and,  therefore,  only 
includes  th^  )se  options  with  a  chemical 


Baseline  ... 
Option  2.& 
Option  4  ... 


Baseline  ... 
Option  2.5 
Option  4  ... 


Baseline  

Option  2  +  P 
Option  4  


Baseline  

Option  2  +  P 
Option  4  


phosphorus  treatment  step  [i.e..  Option 
2  +  P  and  Option  4).  Option  2.5  +  P  is 
also  omitted  from  Table  X.B-2  and 
Table  X.B-3  because  it  provides  no 
additional  Total  N  removals  relative  to 
Option  2.5  and  no  additional  Total  P 
removals  relative  to  Option  2  +  P, 
respectively.  Average  cost-effectiveness 
(cost  per  pound  of  nitrogen  removed) 
ranges  from  $0.45  (Option  2.5)  to  $1.52 
(Option  4)  in  Subcategories  A  through 
D,  and  from  $4.65  (Option  2.5)  to  $5.78 
per  pound  (Option  4)  in  Subcategory  K. 
The  incremental  cost-effectiveness  from 
Option  2.5  to  Option  4  is  $9.68/pound 
of  nitrogen  removed  for  Subcategories 
A-D  and  $6.14/pound  nitrogen  removed 
for  Subcategory  K.  Average  cost- 
effectiveness  (cost  per  pound  of 
phosphorus  removed)  ranges  from  $6.94 


(Option  2+P)  to  $8.41  (Option  4)  in 
Subcategories  A  through  D,  and  from 
$10.18  (Option  2+P)  to  $19.10  per 
pound  (Option  4)  in  Subcategory  K.  The 
incremental  cost-effectiveness  from 
Option  2  +  P  to  Option  4  is  $22.70/ 
pound  of  phosphorus  removed  for 
Subcategories  A-D  and  $83/pound 
phosphorus  removed  for  Subcategory  K. 
EPA  notes  that  the  nutrient  cost- 
effectiveness  niunbers  presented  below 
represent  upper  bounds  because  they 
assign  all  the  costs  for  an  option  to 
either  Total  N  or  Total  P  removal  even 
though  the  options  also  remove  other 
pollutants.  EPA  used  this  approach  to 
provide  a  conservative  estimate  of  cost- 
effectiveness  and  because  it  does  not 
have  a  good  basis  to  divide  up  removal 
costs  among  pollutants. 


Table  X.B-2.— Nutrient  Cost-Effectiveness:  Total  Nitrogen 


Option 


Pre-tax 

annualized  costs 

(1999$) 


Pounds  renroved 


Average  cost  ef- 
fectiveness 
(1999$/pound) 


Incremental  cost 
effectiveness 
(1999$/pound) 


SulKategories  A  through  D 


$0 
12,359,499 
47.626.564 


27,688.678 
31.331.318 


$0.45 
1.52 


NA 

$0.45 

9.68 


Subcategory  K 


16.328.846 
83,368.375 


0 

3.509.950 

14.427.113 


NA 
4.65 
5.78 


NA 
4.65 
6.14 


Table  X.B-3.— Nutrient  Cost-Effectiveness:  Total  Phosphorus 


Pre-tax 

annualized  costs 

(1999$) 


Pounds  removed 


Average  cost  ef- 
fectiveness 
(1999$/pound) 


Incremental  cost 
effectiveness 
(1999$/pound) 


Subcategories  A  through  0 


$0 

35.573.746 
47,626,564 


0 
5,128,793 
5.659.799 


NA 

$6  94 
8.41 


NA 

$6.94 
22.70 


Subcategory  K 


38,998,615 
83,368,375 


0 

3.830,011 
4,363,815 


NA 
10.18 
19.10 


NA 
10 
83 


C.  Results  oj  Barrier  to  Entry  Analysis 
for  New  Sou  res 

As  discuss  ed  in  Section  X.D,  when 
establishing  the  NSPS  level  of  control. 
EPA  conside  rs  the  barrier  that 
compliance  costs  due  to  the  effluent 
guidelines  regulation  pose  to  entry  into 
the  industry  for  a  new  facility.  The 
barrier  to  enl  ry  analysis  compcires 
estimated  av  jrage  incremental  facility  or 
company  ca{f  ital  costs  incurred  to  meet 
the  effluent  guidelines  to  average  total 
assets  of  exis  ting  facilities.  Tables  X.C- 


1  and  X.C-2.  below,  provide  the  results 
of  the  facility  level  and  company  level 
ratios.  The  facility  level  ratio  of  capital 
costs  to  total  assets  ranges  from  0.1 
percent  under  Option  2  to  2.1  percent 
under  Option  4  in  Subcategories  A 
through  D,  and  from  0.4  percent  under 
Option  2  to  7.8  percent  under  Option  4 
in  Subcategory  K.  Average  capital  costs 
of  $3.0  million  per  facility  in 
Subcategories  A  through  D  result  in  a 
2.1  percent  ratio  and  average  capital 
costs  of  $3.1  million  per  facility  in 


Subcategory  K  result  in  a  7.8  percent 
ratio.  The  company  level  ratio  of  capital 
costs  to  total  assets  ranges  from  0.02 
percent  under  Option  2  to  0.3  percent 
under  Option  4  for  red  meat,  and  from 
0.1  percent  under  Option  2  to  1.7 
percent  under  Option  4  for  poultry 
companies.  EPA  notes  that  companies 
may  own  both  red  meat  and  poultry 
facilities  across  more  than  one 
subcategory.  Poultry  companies  show 
the  larger  impacts  as  compared  to  red 
meat  and  mixed  meat  companies. 
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Table  X.C-1  .— Suiwimary  of  Facility  Level  Ratio  of  Capital  Costs  to  Assets  (Barrier  to  Entry) 

[In  percent] 


Subcategory 


A-0 

K 


Option2 


0.1 
0.4 


Option  2.5 


^J2 


Option  2.5  +  P 


1.6 
1.7 


Option  4 


2.1 
7.8 


Note:  Percentages  are  based  on  those  facilities  for  which  EPA  had  asset  data  and  compiiance  costs. 

Table  X.C-2.— Summary  of  Company  Level  Ratio  of  Capital  Costs  to  Assets  (Barrier  to  Entry) 

[In  percent] 


Subcategory 


Red  Meat  ... 

Poultry 

Mixed  Meat 


Option2 


0.02 

0.1 

0.0 


Option  2.5 


0.2 
0.4 
0.2 


Option  2.5  +  P 


0.3 
0.6 
0.2 


Option  4 


0.3 
1.7 
0.3 


Note:  Percentages  are  based  on  those  companies  for  which  EPA  had  complete  asset  data  and  compliance  costs. 


XI.  Solicitation  of  Comment 

The  following  discussion  summarizes 
some  of  those  issues  raised  by  new 
information  and  comments  on  the 
proposal  for  which  EPA  is  requesting 
comment.  Other  solicitations  for 
information,  data,  or  comment  are 
contained  within  the  text  of  the  notice. 
Note  that  several  of  the  solicitations  for 
conunent/data  below  have  not  been 
previously  discussed  elsewhere  in  this 
NODA. 

1 .  Concentration-based  limits.  EPA 
proposed  to  set  mass-based  limitations 
and  standards  (e.g.,  kg/1,000  kg  live 
weight  killed).  Based,  however,  on 
comments  received  on  the  proposed 
rule,  EPA  is  considering  setting 
concentration-based  limitations  and 
standards  in  the  final  rule.  EPA  is 
considering  such  limitation  rather  than 
limiting  facility  flows,  and,  as  a  result, 
potentially  hindering  their  ability  to 
reduce  pathogens  that  can  cause 
foodbome  illness.  Use  of  concentration- 
based  limitations  would  also  obviate  the 
need  for  facilities  to  report  production 
data  when  applying  for  coverage  under 
an  NPDES  permit  and  the  necessity  for 
the  permit  writer  to  establish  a 
reasonable  measure  of  long-term 
production  that  applies  to  a  particular 
facility.  EPA  solicits  comment  on  this 
issue.  EPA  is  particularly  interested  in 
comments  on  whether  adoption  of  such 
concentration  limitations  rather  than 
mass-based  limitations  is  appropriate  in 
light  of  the  Agency's  expressed  interest 
in  conservation  of  water.  EPA  notes  that 
it  has  already  received  and  is  evaluating 
comments  on  the  proposed  rule 
concerning  increased  water  usage  as  a 
result  of  the  implementation  of  USDA's 
Hazard  Analysis  and  Critical  Control 
Point  (HACCP)  systems  final  rule. 

2.  Combining  of  poidtry 
subcategories.  EPA  is  considering 
combining  the  proposed  Povdtry 


Slaughtering  and  Poultry  Further 
Processing  subcategories  into  one 
subcategory.  EPA  ciurently  identified 
only  one  stand-alone  poultry  further 
processing  facility.  This  facility  is 
employing  more  advanced  wastewater 
treatment  technology  than  most 
facilities  in  the  Poultry  Slaughtering 
subcategory.  EPA  notes  that  in  addition 
to  using  data  from  potdtry  slaughtering 
facilities,  the  limits  for  Subcategory  K 
were  developed  using  facilities  that 
were  treating  further  processing  and 
rendering  wastewater  in  addition  to 
their  slaughtering  wastewater. 
Therefore,  EPA  believes  that  the  data  for 
Subcategory  K  may  reasonably 
characterize  the  treatability  of 
Subcategory  L  wastewater  and  is 
considering  combining  subcategories  K 
and  L  into  one  subcategory  for  the  final 
rule.  EPA  solicits  comment  on  this 
approach. 

3.  Chemical  or  Biological  Phosphorus 
Removal.  EPA  has  based  its  cost  modide 
for  phosphorus  removal  on  the  chemical 
removal  of  phosphorus  using  alum. 
However,  there  are  facilities  using 
biological  phosphoruij  removal 
including  one  poultry  facility  which 
EPA  is  using  to  develop  limitations. 
However,  EPA  has  determined  that  it  is 
unlikely  that  biological  phosphorus 
removal  (without  the  use  of  a  chemical 
removal  polishing  step)  would 
consistendy  achieve  the  target  effluent 
concentrations  that  EPA  is  ciurentiy 
projecting  for  chemical  phosphorus 
removal.  EPA  solicits  comment  and  data 
on  treatability  of  poultry  or  red  meat 
wastewater  using  biological  phosphorus 
removal  as  well  as  data  on  the 
associated  costs.  EPA  also  requests 
comment  on  developing  limitations  for 
the  final  rule  based  on  performance  of 
biological  phosphorus  removal,  in  order 
to  provide  greater  compliance  flexibility 
to  facilities. 


4.  Filters  and  Storage  Ponds.  EPA 
received  comment  concerning  the 
achievability  of  the  proposed  limits  and 
the  need  for  either  filters  or 
"emergency"  storage  ponds  to 
consistendy  achieve  the  total  suspended 
solids  limits.  EPA  is  considering 
whether  costs  for  polishing  filters  or 
additional  storage/ diversion  capacity 
may  need  to  be  included  for  one  or  more 
options  or  subcategories.  EPA  has 
received  some  information  regarding  the 
number  of  red  meat  facilities  that  may 
have  "emergency"  storage  ponds.  EPA 
is  specifically  considering  whether  or 
not  to  include  costs  for  such  a  storage 
pond  to  receive  wastewater  prior  to 
discharge  when  the  TSS  limits  have  not 
been  achieved  through  an  existing 
"BAT"  or  "BPT"  treatment  system.  EPA 
intends  to  perform  a  sensitivity  analysis 
to  estimate  additional  costs  for  those 
sites  that  cvurenUy  do  not  have  this 
capacity.  EPA  is  also  considering  adding 
costs  for  a  polishing  filter.  EPA  solicits 
comments  and  data  on  the  performance 
of  storage/ diversion  ponds  and  filters 
for  polishing  final  effluent  at  red  meat 
or  poultry  facilities  and  the  associated 
costs. 

5.  BOD  to  TKN  Ratio.  EPA  has  worked 
with  stakeholders  during  the 
development  of  the  revised  cost  model 
discussed  in  Section  III  of  today's 
notice.  EPA  is  using  a  BOD  to  TKN  ratio 
of  3  to  1  in  designing  the  denitrification 
treatment.  Stakeholders  commented  that 
this  ratio  is  too  low.  EPA  calculated  this 
ratio  from  information  in  comments 
irom  industry,  where  EPA  converted  a 
COD  to  TKN  ratio  to  a  BOD  to  TKN  ratio 
and  then  built  in  an  additional  safety 
margin.  Specific  details  regarding  thds 
conversion  can  be  found  in  the  cost 
report,  DCN  100782.  To  further 
investigate  this  issue,  EPA  is  soliciting 
influent  and  effluent  data  from  the 
direct  discharge  detail  survey  facilities 


48512 


Federal  Register /Vol.  68,  No.  156 /Wednesday,  August  13,  2003 /Proposed  Rules 


who  are  cui  rently  einplo)riiig 
denitrificat  on  technology.  This  would 
enable  EPA  to  calculate  the  actual  BOD 
to  TKN  rati  d  for  each  subcategory  for 
use  in  the  final  rule.  EPA  would 
specifically  like  monitoring  data  from 
the  influeni  to  the  biological  treatment 
system  for  1  lOD  and  TKN  and 
information  on  the  level  of 
denitrificati  on  that  is  occurring  in  the 
system  [e.g. ,  data  on  Total  Nitrogen  at 
the  influent  and  effluent  or 
nitrate+nitr  te  at  the  influent  and 
effluent  of  t  le  system). 

6.  Lagoon  Bypass.  As  discussed  in 
Section  HI,  EPA  has  estimated  costs  for 
facilities  to  bypass  some  of  the 
wastewater  around  the  anaerobic 
lagoons  if  d»ta  indicated  that  the 
concentratic  n  of  BOD  leaving  the 
anaerobic  la  goon  is  not  at  least  three 
times  the  concentration  of  TKN. 
Stakeholder^  reviewing  EPA's  cost 
model  comipented  that  EPA 
underestimated  the  costs  for  lagoon 
bypass.  EPA's  cost  estimates  were  based 
on  the  lagoon  bypass  observed  at  one  of 
the  facilities  EPA  has  sampled  which 

,  may  be  less  complex  than  the  lagoon 
bypass  discussed  by  commenters.  EPA 
solicits  comment  on  the  capital  and 
operating  and  maintenance  costs 
associated  wjith  less  complex  and  more 
complex  systems  used  to  bypass 
anaerobic  lagoons. 

7.  Use  of  I^ethanol  as  Carbon  Source. 
EPA  includes  costs,  as  necessary,  for 
facilities  to  use  methanol  on  weekends 
(when  the  plant  is  not  in  operation)  as 
a  carbon  soup:e  for  the  biomass. 
Commentersl  are  concerned  that 
methanol  would  cause  biomass  upset  if 
the  biomass  s  not  acclimated  to  it.  EPA 
does  not  beli  eve  that  the  quantity  of 
methanol  thi  t  it  estimates  to  be  used 
over  the  wee  kends  is  sufficient  to  cause 
toxicity  to  the  biomass.  EPA  solicits 
comment  on  the  quantity  of  methanol 
foiuid  to  be  '  toxic"  to  biological 
systems  usee  to  treat  red  meat  and 
poultry  procijssing  wastewater. 

8.  EPA  reci}ivecfa  request  from 
permitting  authorities  to  clarify  the 
distinction  b  Jtween  animal  feeding 
operations  {J  lFOs)/CAFOs  and  animal 
holding  areai  i  in  the  MPP  industry. 
Animed  hold  ng  areas  at~MPP  facilities 
where  anima  is  are  held  for  short 
durations  (oiie  to  several  days)  prior  to 
slaughter  are  not  considered  AFOs,  but 
rather  are  coi  tsidered  part  of  the  MPP 
facility  and  a  ny  process  wastewater 
from  these  ai  eas  is  subject  to  MPP 
effluent  guidelines.  EPA  solicits 
comment  on  an  approach  that  would 
articulate  the  se  clarifying  points  in  the 
regidatory  te;  :t  of  the  Meat  and  Poultry 
Products  ELC ;.  (See  Section  V.A  for  the 
relevant  disc  ission.) 


9.  EPA  is  considering  revising  the 
existing  and  proposed  limitations  and 
standards  for  fecal  coliforms  to  allow  for 
results  to  be  reported  in  either  MPN 
units  or  CPU  imits  per  100  ml.  EPA 
solicits  comment  on  this  possible 
revision.  (See  Section  V.C  for  the 
relevant  discussion.) 

10.  Some  facilities  use  ultraviolet 
(UV)  technology  to  disinfect  their 
wastewater  before  discharge  instead  of 
using  chlorine  or  other  chemical 
disinfectants.  EPA  intends  to  further 
review  sampling  episode  data  and  to 
consider  the  self-monitoring  data  from 
facilities  that  use  UV  technology.  EPA 
solicits  comments  and  data  on  UV 
performance  and  costs  for  reducing  fecal 
coliforms  in  MPP  wastewaters.  EPA  also 
solicits  comment  on  the  extent  to  which 
water  quality  standards  are  driving  the 
MPP  industry  to  shift  from  chlorination/ 
dechlorination  to  UV  to  achieve  water 
quality  standards  for  chlorine  and 
chlorination  byproducts  and  whether 
this  shift  necessitates  a  revised  fecal 
coliforms  limit  that  is  consistently 
achievable  with  UV  technology.  (See 
Section  V.C  for  the  relevant  discussion.) 

1 1 .  EPA  is  considering  using  five 
forecasting  methods  when  determining 
facility  closures  for  the  final  rule.  A 
facility  would  be  projected  to  close  if 
the  present  value  (PV)  of  future 
compliance  costs  exceeds  the  forecast 
PV  of  net  income  under  three  of  the  five 
forecasting  methods.  Alternately,  EPA 
might  use  some  subset  of  the  five 
forecasting  methods.  EPA  solicits 
comment  on  the  appropriate  use  of 
these  forecasting  methods  for  future 
facility  income  in  the  MPP  industry. 
[See  Section  VI. A.  1  for  the  relevant 
discussion.) 

12.  Because  fewer  than  40  percent  of 
direct  discharging  facilities  provided 
facility-level  financial  data  in  the 
detailed  survey,  EPA  is  considering  a 
closure  analysis  at  the  company  level  in 
addition  to  the  facility  level.  EPA 
solicits  comment  on  the  aggregation  of 
facility-level  compliance  costs  to  the 
company  level,  and  the  use  of  a 
company-level  closure  analysis.  In 
addition,  EPA  solicits  comment  on  the 
methodology  used  to  estimate 
compliance  costs  for  the  closure 
analysis  for  the  70  non-surveyed 
facilities  which  are  owned  by  the  same 
parent  companies  as  the  55  detailed 
survey  recipients.  [See  Section  VI.A.3 
for  the  relevant  discussion.)  EPA  also 
solicits  comment  on  appropriate 
methods  for  "scaling-up"  the  facility- 
level  and  company-level  closure 
analyses  to  provide  national  projecflbns 
given  that  there  are  sufficient  data  to 
analyze  only  a  subset  of  facilities/ 
companies. 


13.  To  address  commenters'  concerns 
about  the  effect  of  the  proposed  nde  on 
poultry  exports,  EPA  derived  its  trade 
elasticities  based  on  Armington's 
framework  in  which  one  country's  meat 
products  are  an  imperfect  substitute  for 
those  of  other  countries.  EPA  solicits 
comment  on  its  revised  trade  elasticity 
methodology.  [See  Section  VI.B  for  the 
relevant  discussion.) 

14.  Based  on  public  comments 
received  on  the  proposed  rule,  EPA  is 
considering  possible  revisions  to  its 
approach  for  determining 
environmental  benefits.  For  modeling 
water  quality,  EPA  solicits  comment  on 
the  use  of  the  six-parameter  Water 
Quality  Index  (instead  of  the  four- 
parameter  Index)  to  assess  the 
environmental  improvements  from  the 
MPP  regulation.  In  particular,  EPA 
solicits  comment  on  the  inclusion  of 
nitrogen  and  phosphorous  in  the 
kinetics  model.  EPA  also  solicits 
comment  on  the  use  of  NAWQA  data  to 
calibrate  the  baseline,  and  solicits  other 
sources  of  data  to  use  in  the  calibration 
effort.  [See  Section  VII. A.  1  for  the 
relevant  discussion.) 

15.  EPA  is  considering  site-specific  or 
watershed-specific  models  to  evaluate 
the  effects  of  nutrients  and  pollutants  on 
receiving  waterbodies  from  individual 
representative  MPP  facilities.  EPA 
solicits  comment  on  the  applicability  of 
the  AQUATOX,  QUAL2E  and  BASINS 
models  to  model  the  environmental 
benefits  of  the  MPP  regulation.  [See 
Section  VII.  A.  2  for  the  relevant 
discussion.) 

16.  EPA  solicits  comment  on  the  use 
of  Mitchell  and  Carson's  valuation 
function  for  estimating  the  monetized 
benefit  for  the  MPP  industry.  If  more 
site-specific  valuation  information 
becomes  available,  EPA  may  decide  to 
incorporate  those  site-specific  values  for 
estimating  the  monetized  benefit.  [See 
Section  VII. B.l  for  the  relevant 
discussion.) 

1 7.  EPA  soUcits  comment  on  its 
approach  to  estimating  monetized 
benefits  associated  with  reduced  TSS 
concentrations  at  drinking  water 
intakes.  (See  Section  VII.D.l  for  the 
relevant  discussion.) 

18.  EPA  solicits  comment  on  the  use 
of  a  regional  vulnerability  assessment 
for  the  MPP  environmental  assessment. 
(See  Section  VII.D.3  for  the  relevant 
discussion.) 

19.  EPA  did  not  use  data  from  two 
pre-proposal  sampling  episodes  (6335 
and  6446)  in  its  analyses  presented  in 
today's  notice.  EPA  solicits  comment  on 
the  potential  use  of  data  from  Episodes 
6446  and  6335  for  use  in  developing 
pollutant  loading  estimates  and 
limitations  and  standards  for  the  final 
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rule.  [See  Section  Vffl.A.2  for  the 
relevant  discussion.) 

20.  EPA  is  considering  reducing  the 
assumed  monitoring  frequency  fit)m 
daily  to  weekly  for  any  new  limitations 
and  standards  promulgated  in  this 
rulemaking.  EPA  incorporated  a  weekly 
monitoring  frequency  into  the 
monitoring  costs  for  this  notice.  EPA 
solicits  conunent  on  changing  the 
monitoring  frequency  to  weekly.  [See 
Section  Vni.B  for  the  relevant 
discussion.) 

21.  EPA  solicits  comment  on  a  no 
further  regulation  option  for  red  meat 
processing  facilities  and  a  no  regulation 
option  for  poultry  processing  facilities 
[See  Section  DC.B  for  the  relevant 
discussion). 


22.  For  developing  the  estimates  of 
compliance  costs  and  pollutant  loadings 
presented  in  today's  notice,  EPA 
transferred  the  target  effluent 
concentration  for  "Total  Nitrogen  from 
well-operated  facilities  at  the  Option  2.5 
level  that  slaughter  poultry  (Subcategory 
K)  to  red  meat  facilities  in  Subcategories 
A-D.  EPA  solicits  comment  on  this  data 
transfer  from  poultry  to  meat 
slaughtering  for  the  final  rule.  [See 
Section  V.D  for  the  relevant  discussion.) 

23.  When  establishing  the  New 
Sourcfe  Performance  Standard  (NSPS) 
level  of  control,  EPA  considers  the 
potential  barrier  that  compliance  costs 
due  to  the  effluent  guidelines  regulation 
pose  to  new  facilities  entering  the 


industry.  The  barrier  to  entry  analysis 
compares  estimated  average  incremental 
facility  or  company  capital  costs 
incurred  to  meet  the  effluent  guidelines 
to  average  total  assets  of  existing 
facilities  or  companies.  The  ratio  of 
avereige  capital  costs  to  average  total 
assets  is  a  proxy  for  potential  barriers  to 
entry  due  to  the  MPP  rule.  EPA  solicits 
comment  on  other  measures  of  "barrier 
to  entry"  that  would  be  appropriate  for 
this  industry.  [See  Section  X.D  for 
relevant  discussion.) 

Dated:  August  5,  2003. 
G.  Tracy  Mehan,  HI, 

Assistant  Administrator,  Office  of  Water 
IFR  Doc.  03-20524  Filed  8-12-03;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DeVELOPMENT 

[Docket  No.  FR-4866-N-01] 

Notice  Of  Funding  Availability  (NOFA) 
for  the  Enhancement  of  Neighboitiooid 
Netvvorks  for  Fiscal  Year  2002 
Revitalization  of  Severely  Distressed 
Public  Housing  HOPE  VI  Revitalization 
Grants 


Oflice 
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Secretary 
Housing, '. 

ACTION:  Notice  of  Funding  Availability 
(NOFA). 
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SUMMARY: 
NOFA 
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to  expand 
program  for 
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July  31,  2002,  page  49766  to 
Docket  Number  FR^768-N-01 
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after  the  effe(  tive 
grant  agreemi  ;nt 
circumstance  s 
be  deobligate  d 
imposed. 

Number  Oj 
Each  applicant 
application. 


of  the  Assistant 
Public  and  Indian 


of  Funds.  HUD  does  not  have 
to  transfer  funds  available 
NOFA  to  any  other 

,  or  area  of  the  applicant's 
i  VI  grant.  The  funds  must 
expansion  of 
Networks  facilities  and 
those  described  in  the 
rtOPE  VI  NOFA  application. 
Funding.  Each  applicant 
ip  to  $180,000.  If  funds 
ill  grants  are  awarded, 
ide  these  funds  equally 

award  recipients.  This 
grant  amounts  larger  than 
~  reserves  the  right  to 
er  or  lesser  amount  of 
requested,  based  upon  the 
s  ubmitted  grant  application. 
of  Funds.  HUD  may 
ai^ounts  for  the  grant  if 
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thin  the  required  time 
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>f\Applications  Permitted. 
may  submit  only  one 


Joint  Applications.  Joint  applications 
are  not  permitted.  However,  in 
accordance  with  Section  XI  {A)(4), 
Community  and  Supportive  Services,  of 
the  HOPE  VI  NOFA,  the  applicant  may 
enter  into  subgrant  agreements  with 
proc\u«d  developers,  other  HOPE  VI 
partners,  non-profits,  or  state  or  local 
govenunents  to  perform  the  activities 
proposed  under  the  application. 
Grant  term.  The  grant  term  for 
funding  shall  be  equal  to  the  term  of  the 
applicant's  HOPE  VI  NOFA  grant  award, 
regardless  of  the  date  of  award  under 
this  NOFA.  Extensions  of  the  grant  term 
shall  also  be  equal  to  extensions  granted 
under  the  HOPE  VI  grant. 

Relationship  to  HOPE  VI  NOFA. 
Applications  must  be  in  accordance 
with  this  HOPE  VI  Neighborhood 
Networks  NOFA  (hereSter  referred  to  as 
NN  NOFA)  and  the  requirements  of  the 
HOPE  VI  NOFA,  especially  including 
Section  XI  (A),  Conununity  and 
Supportive  Services.  Where 
inconsistencies  exist  between  the  HOPE 
VI  NOFA  and  this  NN  NOFA,  this  NN 
NOFA  shall  take  precedence,  e.g., 
application  due  date  and  maximiun 
pages  differ  for  the  NOFAs,  rating 
factors  differ  for  the  NOFAs,  narrative 
other  than  the  response  to  the  rating 
factors  is  not  allowed  in  the  NN  NOFA. 
HUD  will  only  use  funds  from  this  NN 
NOFA  to  fund  grantees  of  the  HOPE  VI 
NOFA,  as  defined  below. 

Application  Due  Date.  September  12, 
2003. 

NN  NOFA  grant  applications  are  due 
at  HUD  Headquarters  on  or  before  5:15 
p.m.  Eastern  Time,  30  calendar  days 
after  publication  of  this  NN  NOFA  in 
the  Federal  Register.  This  application 
deadline  is  firm.  If  you  mail  or  give  your 
application  to  an  overnight  carrier  on 
the  due  date  and  it  does  not  arrive  by 
5:15  p.m.  on  the  due  date,  your 
application  will  not  be  considered. 
Submit  your  application  early  to  avoid 
missing  the  deadline  and  being 
disqualified  by  unanticipated  delays  or 
other  related  problems. 
SUPPLEMENTARY  INFORMATION: 

I.  Application  Submission,  Application 
Kits,  and  Technical  Assistance 

A.  Address  for  Submitting 
Applications.  Send  the  original  and  one 
copy  of  your  completed  application  to 
Mr.  Milan  Ozdinec,  Deputy  Assistant 
Secretary  for  Public  Housing 
Investments,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  4130,  Washington, 
DC  20410-5000.  Please  make  sure  that 
you  note  the  room  number.  The  correct 
room  number  is  very  important  to 
ensure  that  your  application  is  not 
misdirected. 


B.  Application  Submission 
Requirements.  1 .  It  is  strongly 
reconunended  that  you  send  your 
application  by  an  overnight  carrier  at 
least  two  days  before  the  application 
due  date.  You  may  only  use  DHL, 
Falcon  Carrier,  FedEx,  United  Parcel 
Service  (UPS),  or  the  U.S.  Postal  Service 
(USPS),  as  they  are  the  only  carriers 
accepted  into  the  HUD  building  without 
an  escort.  Delivery  by  these  services 
must  be  made  during  HUD's 
Headquarters  business  hours,  between 
8:45  a.m.  and  5:15  p.m.,  Eastern  Time, 
Monday  through  Friday.  If  these 
companies  do  not  serve  your  area,  you 
must  submit  your  application  via  USPS. 

2.  Hand  Carried  Applications.  Due  to 
new  security  measures.  HUD  will  no 
longer  accept  hand  carried  applications. 

3.  HUD  will  not  accept  for  review  and 
evaluation  any  applications  sent  by 
facsimile  (fax).  However,  facsimile 
corrections  to  technical  deficiencies  will 
be  accepted,  as  described  in  Section  DC 
of  this  NOFA.  Also,  do  not  submit 
resumes  or  videos. 

C.  Application  Kits.  Application  kits 
will  not  be  used  with  this  NOFA. 

D.  Maximum  Length  of  Application. 
The  maximum  length  of  the  rating  factor 
response  portion  of  the  application  is  20 
pages,  double-spaced  on  8V2  x  11  inch 
paper,  with  a  minimum  font  size  of 
Times  New  Roman  12  point.  The  20 
page  maximum  does  not  include  forms 
required  by  the  NN  NOFA  or  supporting 
documentation,  e.g.,  commitment 
letters.  Applicants  should  make  every 
effort  to  submit  only  what  is  necessary 
in  terms  of  supporting  documentation. 
Points  will  not  be  added  for  overall 
length  of  the  application. 

E.  Application  Format.  The  only 
narrative  portion  of  the  application  is 
the  applicant's  response  to  the  rating 
factors.  To  ensure  proper  credit  for 
information  applicable  to  each  rating 
factor,  the  applicant  should  include 
page-number  references  to  the  program 
summary,  forms,  and  supporting 
documentation.  More  detail  on  the 
application  format  is  located  in  Section 
Vn  of  this  NN  NOFA.  Applicants'  rating 
factor  responses  should  be  as 
descriptive  as  possible,  ensuring  that 
every  requested  item  is  addressed. 
Applicants  should  make  sure  to  include 
all  requested  information,  according  to 
the  instructions  of  this  NN  NOFA.  This 
will  help  ensure  a  fair  and  acciu-ate 
review  of  your  appfication.  Although 
information  from  all  parts  of  the 
application  will  be  taken  into  account  in 
rating  the  various  factors,  if  supporting 
information  caiuiot  be  found  by  the 
reviewer,  it  cannot  be  used  to  support 

a  factor's  rating. 


Federal  Register/ Vol.  68.  No.  156 /Wednesday  August  13,  2003 /Notices 


48517 


F.  Technical  Assistance.  1.  Before  the 
application  due  date,  HUD  staff  will  be 
available  to  provide  you  with  general 
guidance  and  technical  assistance. 
However,  HUD  staff  is  not  permitted  to 
assist  in  preparing  your  application.  If 
you  have  a  question  or  need  a 
clarification,  you  may  call,  fax,  or  write 
Mr.  Milan  Ozdinec,  Deputy  Assistant 
Secretary  for  Public  Housing 
Investments,  Department  of  Housing 
and  Urban  Development.  451  Seventh 
Street,  SW.,  Room  4130,  Washington, 
DC  20410-5000;  telephone  (202)  401- 
8812;  fax  (202)  401-2370  (these  are  not 
toll-free  numbers).  Persons  with  hearing 
and/or  speech  challenges  may  access 
these  telephone  nvunbers  via  text 
telephone  (TTY)  by  calling  the  toU-fi^ 
Federal  Information  Relay  Service  at 
(800) 877-8339. 

2.  Frequently  asked  questions, 
clarifications,  and  any  technical 
corrections  wUl  be  posted  to  the  HUD 
Web  site  at  http://www.hud.gov.  In 
addition,  all  materials  related  to  this  NN 
NOFA  will  be  posted  to  the  HOPE  VI 
Web  site  at  http://www.hud.gov/hopevi. 
Any  technical  corrections  will  also  be 
published  in  the  Federal  Register. 
Applicants  are  responsible  for 
monitoring  these  sites  diuing  the 
application  preparation  period. 

n.  Amount  Allocated 

A  total  of  $5,000,000  is  available  for 
funding  which  must  be  obligated  in  FY 
2003. 

m.  Program  Description 

A.  The  Notice  of  Funding  Availability 
for  Revitalization  of  Severely  Distressed 
Public  Housing  HOPE  VI  Revitalization 
Grants;  Fiscal  Year  2002,  as  pubhshed 
in  the  Federal  Register  on  July  31,  2002, 
page  49766  to  49791,  Docket  Number 
FR^768-N-01  (HOPE  VI  NOFA)  stated 
that  funding  for  Neighborhood 
Networks  within  the  HOPE  VI  program 
would  be  offered  under  a  separate 
Neighborhood  Networks  NOFA.  This  is 
that  NOFA. 

B.  Grantees  from  the  FY  2002  HOPE 
VI  NOFA  (defined  below)  are  building 
Neighborhood  Network  Centers  (NNCs) 
and/or  developing  Neighborhood 
Networks  programs  as  part  of  their 
revitalization  plan.  HOPE  VI  monies  can 
be  used  for  NNC  construction,  computer 
and  information  technology  hardware, 
staffing,  and  services. 

C.  The  Neighborhood  Networks 
enhancement  grant  will  provide 
additional  funding  to  HOPE  VI  grantees 
to  accelerate  and  optimize  the 
development  of  their  NNCs  as  focal 
points  for  innovative  information 
technology  (IT)  programs  and 
supportive  service  delivery  through 


digital  technologies.  This  Neighborhood 
Networks  NOFA  (NN  NOFA)  provides 
grants  to  qualified  Public  Housing 
Agencies  (PHAs)  to  (1)  Update, 
maintain,  and  expand  existing 
Neighborhood  Networks/community 
technology  centers  (NNCs);  or  (2) 
establish  new  NNCs.  Proposed  grant 
activities  must  build  on  the  foimdation 
created  or  planned  under  the 
application  for  the  HOPE  VI  NOFA. 

D.  NNCs  provide  computer  and 
Internet  access  to  public  housing 
residents  and  offer  a  full  range  of 
supportive  services.  Applicants  should 
submit  proposals  that  will:  provide  job 
training;  reduce  welfare  dependency; 
promote  economic  self-sufficiency; 
increase  the  use  of  computer 
technology;  expand  educational 
opportunities  for  residents;  develop 
access  to  health  and  nutrition 
information;  and  meet  other  needs  of 
residents.  A  NNC  may  be  existing  or 
new. 

1 .  An  existing  NNC  is: 

a.  A  computer  lab,  or  community 
technology  center  already  owned  and 
operated  by  a  PHA  or  nonprofit  which 
serves  residents  of  public  housing  and 
which  has  not  received  prior 
Neighborhood  Networks  funding  and 
therefore  is  not  officially  designated  a 
HUD  Public  and  Indian  Housing  (PIH) 
NNC;  or, 

b.  A  computer  lab  officially 
designated  a  HUD  PIH  NNC  by  virtue  of 
PIH  funding  received  prior  to  award  of 
HOPE  VI  NOFA  hmds. 

2.  A  new  NNC  is  one  that: 

a.  is  not  operational; 

b.  is  in  development;  and/or, 

c.  needs  funding  under  this  grant 
program  to  become  fully  operational 
and  serve  residents  of  public  housing. 

E.  HUD  is  looking  for  applications 
that  implement  comprehensive 
programs  within  the  grant  term  that  will 
result  in  improved  economic  self- 
sufficiency  for  public  housing  residents. 
HUD  is  looking,  for  proposals  that 
involve  partnerships  with  organizations 
that  will  help  supplement  and  enhance 
the  services  grantees  will  offer  to 
residents. 

F.  If  you  are  interested  in  applying  for 
funding  under  this  NN  NOFA,  please 
carefully  review  the  application 
requirements  provided  below. 

IV.  Program  Requirements 

A.  Eligible  Activities.  1.  Programs 
offered  by  NNCs  shall  be  designed  to 
meet  public  housing  residents'  needs,  be 
geared  towards  helping  residents 
transition  from  welfare  to  work,  assist 
school-age  children  and  youth  with 
homework,  provide  guidance  and 
preparatory  progranuning  to  high  school 


students  (or  other  interested  residents) 
for  post-secondary  education  (college  or 
trade  schools),  offer  life-skills  and  job 
training  for  youth,  adults,  and  seniors, 
and  provide  health  care  information  and 
other  services  as  deemed  necessary  by 
results  obtained  from  resident  surveys. 
NNCs  must  be  located  within  the  HOPE 
VI  development's  locally  defined 
neighborhood,  on  PHA  owned  land 
(including  land  leased  to  an  ownership 
entity  via  a  ground-lease)  or  land  leased 
by  the  PHA,  procured  developer,  or 
owner  entity  on  a  long-term  lease  of  at 
least  15  years. 

2.  Applicants  should  provide  the 
following  staff  and  services: 

a.  Increased  computer  and  Internet 
access  for  residents  during  all  phases  of 
the  HOPE  VI  revitalization  process, 
including  those  that  are  temporarily  or 
permanently  relocated  through  a 
Housing  Choice  Voucher  (HCV). 
Iimovative  approaches  that  promote 
computer  ownership  or  home-based 
computer  access  in  conjunction  with 
NNC  access  will  receive  higher  scores; 

b.  Use  the  NNC  as  a  focus  for 
computer  and  online  access  to 
conununity  and  supportive  services, 
whether  those  services  are  computer/ 
Internet  related  or  not.  An  emphasis  on 
access  diuing  the  relocation  process  will 
receive  higher  scorec; 

c.  The  creation  of  online  groups 
whose  piupose  is  to  better  cormect 
residents  to  each  other  and  the  HOPE  VI 
revitalization  process; 

d.  NNCs  will  use  computers,  software, 
and  Internet  coimectivity  and  should 
provide  the  following  array  of 
supportive  services: 

i.  Hiring  of  a  qualified  Neighborhood 
Networks  Coordinator  to  run  the  grant 
program.  A  qualified  Neighborhood 
Networks  Coordinator  should  have  two 
years  of  experience  running  a 
community  technology  center.  The 
Neighborhood  Networks  Coordinator 
should  be  hired  for  the  entire  term  of 
yoiu'  grant. 

ii.  The  Neighborhood  Networks 
Coordinator  should  be  responsible  for 
ensuring  that  the  NNCs  programs 
achieve  your  application's  goals  and 
objectives. 

iii.  In  addition,  the  Neighborhood 
Networks  Coordinator  should  be 
responsible  for  the  following  activities: 

(A)  Marketing  the  program  to 
residents: 

(B)  Assessing  participating  residents' 
needs,  interests,  skills,  and  job- 
readiness; 

(C)  Assessing  participating  residents' 
needs  for  supportive  services,  e.g. 
childcare; 

(D)  Designing  and  coordinating  grant 
activities  based  on  residents  "needs; 
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(E)  Moniroring  the  progress  of 
program  p^cipants  and  evaluating  the 
overall  success  of  the  program.  A 
portion  of  grant  funds  should  be 
reserved  tolensure  that  evaluations  can 
be  completed  for  all  participants  who 
received  training  through  this  program. 
For  more  information  on  how  to 
measxu^  performance,  please  see  Rating 
Factor  5.     I 

(F)  Coorc^inating  the  type  of 
Neighborhood  Networks  training 
provided  to  each  participant  with  other 
available  Q  immunity  and  Supportive 
Services  (C!  >S)  programs  in  an  effort  to 
ensure  prof  er  instructional  level.  Other 
CSS  service  s  should  include,  but  are  not 
limited  to: 

(1)  Life  si  ills  training:  how  to  apply 
for  a  job;  en  idit  worthiness;  opening  a 
bank  accoui  it;  balancing  a  checkbook; 
creating  a  vt  eekly  spending  budget;  and 
contingenc)  planning  for  child  care  and 
transportati  m; 

(2)  Real  L  ie  Issues:  tax  forms;  voter 
registration;  lease  samples;  fair  housing; 
car  insuranc  e;  health  insurance;  and 
long-term  c<  re  insiu-ance; 

(3)  Literat  y  training  and  GED 
preparation; 

(4)  Compi  iter  training,  from  basic  to 
advanced; 

(5)  Colleg( !  preparatory  coiu-ses  and 
information 

(6)  Goal  s<  tting:  working  with 
residents  to  define  their  profassional. 
educational,  and  economic  goals; 

(7)  Mentoiing; 

(8)  Job  Tra  ining:  oral  and  written 
communication  skills;  work  ethic; 
interpersona  1  and  teamwork  skills; 
resume  writ  ng;  interviewing 
techniques;  i  rreating  job  training;  and 
placement  p  rograms  with  local 
employers  ajid  placement  agencies;  and 
post-employ  nent  follow-up  to  assist 
residents  wfa  o  are  new  to  the  workplace; 
and 

(9)  Suppoi  tive  Services  siich  as 
transportatic  q,  healthcare  information 
^d  services  including  referrals  to 
mental  healt  x  providers,  alcohol  and 
other  drug  abuse  treatment  programs, 
childcare,  parenting  courses,  and  other 
services  nee(  ed  by  residents. 

3.  Applicaits  may  provide  the 
following  physical  improvements: 

a.  Physical  improvements  must 
directly  relat  j  to  providing  space  for 
NNC  activiti(  ss.  Renovation,  conversion, 
wiring,  and  r  spair  costs  may  be  essential 
parts  of  phys  ical  improvements.  In 
addition,  arc  litectural,  engineering,  and 
related  profe  ;sional  services  required  to 
prepare  architectural  plans  oi  drawings, 
write-ups,  specifications,  or  inspections 
may  also  be  |  lart  of  the  cost  components 
to  implemen  physical  improvements; 


b.  Modifications  to  create  a  space  that 
is  accessible  to  persons  with  disabilities 
is  an  eligible  use  of  funds.  Refer  to 
Office  of  Management  and  Budget 
(0MB)  Circular  A-87,  Cost  Principles 
for  state,  local  and  Indian  tribal 
governments.  All  renovations  must  meet 
appropriate  accessibility  requirements, 
including  Section  504  requirements  at 
24  CFR  8,  Architectural  Barriers  Act  at 
24  CFR  40,  and  the  Americans  with 
Disabilities  Act.  Compliance  vnth  the 
Uniform  Federal  Accessibility 
Standards  shall  be  deemed  to  comply 
with  the  requirements  of  24  CFR  8.21 
with  respect  to  buildings. 

i.  The  renovation,  conversion,  or 
joining  of  vacant  dwelling  units  in  a 
PHA  development  to  create  appropriate 
space  for  the  equipment  needs  and 
activities  of  a  NNC  (computers,  printers, 
and  office  space)  are  eligible  activities 
for  physical  improvement. 

ii.  Tne  renovation  or  conversion  of 
existing  common  areas  in  a  PHA 
development  to  accommodate  a  NNC  is 
eligible. 

iii.  If  renovation,  conversion,  or  repair 
is  done  off-site,  the  applicant  must 
provide  documentation  that  its  procured 
developer  or  owner  entity  has  control  of 
the  proposed  property  for  at  least  15 
years.  Control  can  be  demonstrated 
through  a  lease  agreement,  ownership 
documentation,  or  other  appropriate 
documentation. 

4.  Maintenance  and  insurance  costs. 
This  includes  installing,  training,  and 
maintaining  the  hardware  and  software 
as  well  as  insiu'ance  coverage  for  the 
space  and  equipment.  Costs  of  computer 
hardware  and  software  necessauy  to 
accommodate  the  needs  of  persons  with 
disabilities  are  an  eligible  cost  for  this 
funding  category. 

5.  Purchase  of  computers,  printers, 
software,  and  other  peripheral 
equipment. 

6.  Security  and  related  costs.  This 
includes  space  and  minor  refitting, 
locks,  and  other  equipment  for 
safeguarding  the  center. 

7.  Resident  development  and  training 
courses.  These  courses  may  be  taught 
through  educational  software  and/or 
presented  live.  Programs  should  be 
designed  to  address  job  training,  life- 
skills,  educational  needs  of  residents 
(youth  and  adults),  and  other  interests/ 
needs  of  residents  as  determined  by  an 
assessment  of  residents  conducted  by 
the  applicant. 

8.  Distance  Learning  Equipment. 
Distance  learning  equipment  (including 
the  costs  for  video  casting  and 
purchase/lease/rental  of  distance 
learning  equipment)  is  an  eligible  use  of 
funds  provided  your  proposaJ  indicated 
that  the  center  will  be  working  in  a 


virtual  setting  with  a  college,  imiversity, 
or  other  educational  organization.  If  you 
operate  more  than  one  center,  distance- 
learning  equipment  can  be  used  to  link 
one  or  more  centers  so  that  residents 
using  the  different  centers  can  benefit 
from  courses  being  offered  at  only  one 
site. 

9.  Administrative  costs. 
Administrative  costs  may  include,  but 
are  not  limited  to,  purchase  of  furniture, 
office  equipment  and  supplies,  salaries 
for  resident  employees  hired  as  part  of 
this  grant  program,  quality  assiu-ance, 
local  travel,  and  utilities. 
Administrative  costs  must  adhere  to 
0MB  Circidar  A-87.  Please  use  Grant 
Application  Detailed  Budget  Worksheet, 
HUD-424-CBW,  to  itemize  your 
administrative  costs. 

10.  The  grantee  may  not  charge  public 
housing  and/or  HOPE  VI  development 
residents  and  FSS  participants  for 
Neighborhood  Networks  services 
rendered.  However,  after  one  year  from 
the  date  of  grant  agreement  execution, 
the  NNC  may  charge  other  organizations 
or  individuals  for  services  rendered, 
provided  that:  (1)  The  grantee  forms  an 
IRS  approved  nonprofit  to  run  the  NNC; 
and  (2)  timing  of  and  amount  of  charged 
services  do  not  interfere  with  the 
amount  or  scheduling  of  services  to 
public  housing/HOPE  VI  development 
residents. 

B.  Ineligible  Activities.  1.  Payment  of 
wages  and/or  salaries  to  participants 
receiving  supportive  services  and/or 
training  programs; 

2.  Purchase  or  rental  of  land; 

3.  Purchase  or  rental  of  vehicles; 

4.  Cost  of  application  preparation; 

5.  Charging  tor  services  to  public 
housing/HOPE  VI  development 
residents  and  FSS  participants;  and 

6.  Incurring  other  costs  that  are  not 
allowable  under  the  HOPE  VI  NOFA 
grant  award  and  are  not  stated  as 
allowable  under  this  NN  NOFA. 

C.  Threshold  Requirements.  Match. 
HUD  is  required  by  the  Quality  Housing 
and  Work  Responsibility  Act  (Sec. 
24(c)(1)(A),  42  U.S.C.  1437v(c)(l)(A))  to 
include  the  requirement  for  matching 
funds  for  all  HOPE  VI  related  grants.  All 
applicants  are  required  to  have  in  place 
a  5  percent  match  in  cash  or  in-kind 
donations.  The  match  is  a  threshold 
requirement.  Applicants  who  do  not 
demonstrate  the  minimum  5  percent 
match  will  fail  the  threshold 
requirement  and  will  not  receive  further 
consideration  for  funding.  The  match 
may  include  any  funds  or  in-kind 
services  that  were  included  in  the  HOPE 
VI  NOFA  application,  provided  that 
such  funds/services  comply  with  the 
match  requirements  stated  in  this 
section.  Match  donations  must  be  firmly 
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committed.  "Firmly  committed"  means 
that  the  amount  of  match  resources  and 
their  dedication  to  Neighborhood 
Networks  activities  must  be  explicit,  in 
writing,  and  signed  by  a  person 
authorized  to  make  the  commitment. 
Letters  of  commitment  or  Memoranda  of 
Understanding  (MOU)  must  be  on 
organization  letterhead  and  signed  by  a 
person  authorized  to  make  the  stated 
commitment  whether  it  be  in  cash  or  in- 
kind  services.  The  letters  of 
commitment/MOUs  must  indicate  the 
aimual  level  and/or  amount  of 
commitment  in  dollars  and  indicate 
how  the  commitment  will  relate  to  die 
proposed  program.  The  commitment 
must  be  in  place  at  the  time  of  award. 
The  applicant  may  propose  to  use  its 
own,  non-public  housing  grant  funds, 
e.g..  Community  Development  Block 
Grant  (CDBG),  to  meet  the  match 
requirement.  You  must  accompany  this 
letter  with  dociunentation  on  how  the 
match  relates  to  your  Neighborhood 
Networks  program.  Applicant  staff  time 
is  not  an  eligible  cash  or  in-kind  match. 
Applicants  shall  annotate  the  HUD- 
424-CB,  Grant  Application  Detailed 
Budget,  listing  the  soiut:es  and  amount 
of  each  match.  If  the  commitment  letter/ 
MOU  for  any  match  funds/in-kind 
services  is  not  included  in  the 
application  and  provided  before  the 
NOFA  due  date,  the  related  match  will 
not  be  considered.  This  is  not  a 
technical  deficiency  and  cannot  be 
corrected  during  the  corrections  period. 

D.  Eligible  Participants.  More  man  50 
percent  of  program  participants  must  be 
residents  of  public  housing. 

E.  Resident  Assessment.  Applicants 
are  required  to  assess  residents'  needs 
and  interests  so  that  program  activities 
are  designed  to  address  their  needs. 
This  information  may  be  limited  to  the 
requirements  in  the  program  summary. 

F.  Sustainability.  Applicants  shall 
submit  a  program  summary  with  their 
application,  required  under  Rating 
Factor  3,  which  shall  indicate  the  level 
and  type  of  expenditures  over  the  grant 
term,  contributions  from  partners,  and 
efforts  applicants  will  make  to  ensure 
the  NNC  will  be  sustainable  once  the 
grant  term  expires. 

G.  Partnering.  Applicants  should 
partner  with  local  businesses,  schools, 
libraries,  banks,  employment  agencies, 
or  other  organizations,  which  will  help 
applicants,  deliver  supportive  services, 
and  fulfill  residents'  needs.  These 
organizations  can  provide  additional 
expertise,  volunteers,  office  supplies, 
training  materials,  software,  equipment, 
and  other  resources. 

H.  Periodic  Reporting:  Grantees  will 
be  required  to  submit  Neighborhood 
Networks  information  in  the  CSS 


portion  of  the  HOPE  VI  Quarterly 
Progress  Report.  HUD  will  furnish 
information  requirements  to  the 
grantees  upon  assignment  of  an  OMB 
Paperwork  Reduction  Act  number  to  the 
information  collection. 

I.  Final  Report.  The  grantees  shall 
submit  a  final  report,  which  will 
include  a  financial  report  and  a 
narrative  evaluating  overall  performance 
against  its  program  summary  and  HOPE 
VI  CSS  Plan.  Grantees  shall  use 
quantifiable  data  to  measure 
performance  against  goals  and 
objectives  outlined  in  its  application. 
The  financial  report  shall  contain  a 
summary  of  all  expenditiu^s  made  from 
the  beginning  of  the  grant  agreement  to 
the  end  of  the  grant  agreement  and  shall 
include  any  unexpended  balances.  The 
final  narrative  and  financial  report  shall 
be  due  to  HUD  90  days  after  the  full 
expenditure  of  funds  or  when  the 
Neighborhood  Networks  program 
activities  are  complete. 

].  Final  Audit.  Grantees  are  required 
to  obtain  a  complete  final  closeout  audit 
of  the  grant's  financial  statements  by  a 
certified  public  accountant  (CPA),  in 
accordance  with  generally  accepted 
government  audit  standards.  A  written 
report  of  the  audit  must  be  forwarded  to 
HUD  within  60  days  of  issuance.  Grant 
recipients  must  comply  with  the 
requirements  of  24  CFR  84  or  24  CFR  85 
as  stated  in  OMB  Circulars  A-110,  A- 
87,  and  A-122,  as  applicable. 

V.  Definition  of  Terms 

Community  and  Supportive  Services 
are  services  that  are  described  in 
Section  XI  of  die  HOPE  VI  NOFA. 

Neighborhood  Networks  Centers 
(NNCs)  are  .community  centers  or  rooms 
where  computer  and  network  hardware 
and  software  are  set  up  and  training  in 
a  wide  array  of  digital-related  services  is 
provided. 

HOPE  VI  NOFA  means  the  Notice  of 
Funding  Availabilit}'  for  Revitalization 
of  Severely  Distressed  Public  Housing 
HOPE  VI  Revitalization  Grants;  Fiscal 
Year  2002,  as  published  in  the  Federal 
Register  on  July  31,  2002,  page  49766  to 
49791,  Docket  Number  FR-4768-N-01. 

Match.  Means  at  least  5  percent  of  the 
grant  amoimt  is  required  as  the  grant 
match.  See  details  in  Section  rV(C)  of 
tills  NN  NOFA. 

Neighborhood  Networks  Coordinator 
(NNC  Coordinator)  is  a  person  who  is 
responsible  for  coordinating  the 
activities  proposed  for  this  NN  NOFA  to 
ensure  that  their  implementation  will 
achieve  the  overall  grant  goals  and 
objectives. 

Nonprofit  organization  is  an 
organization  that  is  exempt  from  federal 
taxation.  A  nonprofit  can  be  organized 


for  the  following  purposes:  charitable, 
religious,  educational,  scientific,  and 
literary  and  others.  In  order  to  qualify, 
an  organization  must  be  a  corporation, 
community  chest,  fund,  or  foundation. 
An  individual  or  partnership  will  not 
qualify.  To  obtain  nonprofit  status, 
qualified  organizations  must  file  an 
application  with  the  Internal  Revenue 
Service  (IRS)  and  receive  designation  as 
such  by  the  IRS.  For  more  information, 
go  to  http://www.irs.gov.  Proposed 
subgrantees  that  are  in  the  process  of 
applying  for  nonprofit  status,  but  have 
not  yet  received  nonprofit  designation 
from  the  IRS  on  the  application  due 
date,  will  not  be  considered  nonprofit 
organizations. 

Owner  entity  is  the  legal  entity  that 
holds  title  to  real  property  that  contains 
public  housing  units. 

Person  with  disabilities  means  a 
person  who: 

1.  Has  a  condition  defined  as  a 
disability  in  section  223  of  the  Social 
Security  Act; 

2.  Has  a  developmental  disability  as 
defined  in  section  102  of  the 
Developmental  Disabilities  Assistance 
Bill  of  Rights  Act;  or 

3.  Is  determined  to  have  a  physical, 
mental,  or  emotional  impairment  which: 

a.  Is  expected  to  be  of  long-continued 
and  indefinite  duration; 

b.  Substantially  impedes  his  or  her 
ability  to  live  independenUy;  and 

c.  Is  of  such  a  nature  that  such  ability 
could  be  improved  by  more  suitable 
heusing  conditions. 

4.  The  term  "person  with  disabilities" 
may  include  persons  who  have  acquired 
immunodeficiency  syndrome  (HIV/ 
AIDS)  or  any  conditions  arising  from  the 
etiologic  agent  for  AIDS.  In  addition,  no 
individual  shall  be  considered  a  person 
with  disabilities,  for  purposes  of 
eligibility  for  low-income  housing, 
solely  on  the  basis  of  any  drug  or 
alcohol  dependence. 

5.  The  definition  provided  above  for 
persons  with  disabilities  is  the  proper 
definition  for  determining  program 
qualifications.  However,  the  definition 
of  a  person  v\rith  disabilities  contained 
in  section  504  of  the  Rehabilitation  Act 
of  1973  and  its  implementing 
regulations  must  be  used  for  purposes  of 
reasonable  accommodations. 

Procured  developer  is  a  legal  entity 
that  has  a  contract  or  "Developer 
Agreement"  with  a  Public  Housing 
Agency  (PHA)  to  finance,  rehabilitate 
and/or  construct  housing  units,  and, 
sometimes,  to  provide  community  and 
supportive  services  for  a  HOPE  VI 
grantee. 

Project  is  the  same  as  "low-income 
housing  project"  as  defined  in  section 
3(b)(1)  of  the  United  States  Housing  Act 
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VI.  Selectian  Process 

A.  Applit  ation  Selection  Process. 
Three  level;  s  of  review  will  be 
conducted:  (1)  A  screening  to  determine 
if  you  are  e  igible  to  apply  for  this 
funding  cat^  sgory  and  whether  your 
application  submission  is  complete,  on 
time,  and  m  eets  threshold;  (2)  a 
technical  rei'iew  by  an  individual 
reviewer  to  rate  yoiu-  application  based 
on  the  five  i  ating  factors  provided  in 
this  section  and  (3)  a  technical  review 
by  a  review  committee  to  ensiu^ 
uniform  rating  treatment  by  the 
individual  r  sviewers.  HUD  will  select 
for  grant  aw  ud  the  highest  ranked 
application  irst  and  continue  down  in 
ranking  unti  1  funds  are  exhausted. 

B.  Respon  se  to  Factors  as  Narrative. 
As  explainei  in  Section  I.E., 
Application  Format  your  responses  to 
the  rating  fai  ;tors  constitute  the  narrative 
portion  of  tli  e  application.  The  rating 
factor  respoi  ises  should  include 
information  and  references  to  the 
program  sui^mary  that  is  required  under 
Rating  Factor  3  and  other 
documentation  in  the  application.  The 
factors  covei  key  personnel,  target 
audience,  services  and  activities,  how 
the  services^ctivities  match  the  needs 
of  the  target  kudience,  program 
evaluation,  and  financial  controls.  A 
narrative  separate  from  the  rating  factor 
responses  will  not  be  reviewed. 
Repeating  information  is  not  necessary* 

C.  Factors  for  Award  Used  to  Evaluate 
and  Rate  Ne,  ghborbood  Networks 
Applications .  The  factors  for  rating  and 
ranking  appl  cants  and  maximiun  points 
for  each  facte  ir  are  provided  below.  The 
maximum  number  of  points  available 
for  this  progiiam  is  50.  In  order  to  be 
awarded  a  gr  mt  under  this  NN  NOFA, 
the  applicani  must  score  a  minimum  of 
35  points.  (T  vo  extra  EZ/EC  bonus 
points  were  « Iready  included  in  the 
award  of  the  «OPE  VI  NOFA  and  will 
not  be  incluc  ed  in  this  NN  NOFA). 


Rating  Factoi 
Applicant  an  d 
Staff  (12  Foil  is) 


1:  Capacity  of  the 

'  Relevant  Organizational 


A.  Descripi  ion.  This  factor  addresses 
whether  the  applicant  has  the 
organizational  resources  necessary  to 
successfully  implement  the  proposed 
activities  witnin  the  grant  period.  In 
rating  this  fa(jtor,  HUD  will  consider  the 
extent  to  which  the  proposal 
demonstrates  that  the  applicant  will 
have  qualified  and  experienced  staff 
dedicated  to  idministering  the  program. 

B.  Proposed  Program  Staffing.  Staff 
Experience  (4  Points). 


1.  The  knowledge  and  experience  of 
your  proposed  NNC  Coordinator,  staff, 
subcontractors,  subgrantees,  and  other 
partners  in  planning  and  successfully 
managing  programs  sinular  to  the 
Neighborhood  Networks  program  for 
which  funding  is  being  requested. 
Experience  will  be  judged  in  terms  of 
recent,  relevant,  and  successful 
experience  of  your  team  to  imdertake 
eligible  program  activities.  In  rating  this 
factor,  HUD  will  consider  experience 
within  the  last  5  years  to  be  recent; 
experience  should  relate  specific 
activities  and  specific  accomplishments. 

2.  Scoring:  a.  If  your  proposed  team 
has  experience  working  in  both 
computer-related  and  supportive  service 
programs,  you  may  receive  up  to  4 
points. 

b.  If  your  team  has  experience  in  only 
one  area,  you  may  receive  up  to  a 
maximum  of  2  points  for  this  subfactor. 

c.  If  your  staff  has  experience  in 
neither  area,  you  will  receive  a  score  of 
0  points  for  this  subfactor. 

C.  Staff  Capacity  [4  Points).  1.  You 
will  be  evaluated  based  on  whether  you, 
your  subcontractors,  and  partners  have 
sufficient  personnel,  or  vfill  be  able  to 
quickly  access  enough  qualified  experts 
or  professionals,  to  deliver  the  proposed 
activities  in  a  timely  and  effective 
fashion. 

2.  Scoring: 

a.  If  you  have  staff  and  partners  in 
place  to  begin  the  proposed  work 
immediately,  you  will  receive  up  to  a 
maximum  of  4  points; 

b.  If  you  have  staff  and  partners  in 
place  to  begin  the  proposed  work  three 
months  after  award,  you  will  receive  up 
to  a  maximiun  of  2  points; 

c.  If  you  have  staff  and  partners  in 
place  to  begin  the  proposed  work  six 
months  after  award,  you  will  receive  up 
to  a  maximum  of  1  point;  and 

d.  If  you  will  not  nave  the  staff  and 
partners  in  place  within  six  months,  you 
will  receive  0  points. 

D.  Program  Administration  and  Fiscal 
Management.  (4  Points).  1.  Describe 
how  you  will  manage  the  program;  how 
HUD  can  be  sure  that  there  is  program 
and  financial  accountability;  and 
describe  staff/team  members'  roles  and 
responsibilities.  You  must  provide  the 
following: 

a.  A  complete  description  of  your 
fiscal  management  structure,  including 
fiscal  controls  you  have  in  place; 

b.  A  list  of  any  findings  (HUD 
Inspector  General,  management  review, 
fiscal,  etc.),  material  weaknesses  and 
what  you  have  done  to  address  them. 

2.  Scoring: 

a.  If  you  show  fiscal  management 
controls  that  are  adequate  to  manage  a 
grant  from  this  NN  NOFA,  and  you  do 


not  have  any  outstanding  findings,  you 
will  receive  up  to  4  points; 

b.  ff  you  show  a  program  management 
structiu«  and  fiscal  management 
controls  that  are  adequate  to  manage  a 
grant  from  this  NN  NOFA,  but  have 
outstanding  findings  (or  do  not  address 
findings),  you  will  receive  up  to  2 
points;  and 

c.  If  you  do  not  describe  your  program 
management  structure  and  fiscal 
management  controls  and  show  that 
they  are  adequate,  you  will  receive  0 
points. 

Rating  Factor  2:  Need/Extent  of  the 
Problem  (8  Points) 

A.  Description.  1.  This  factor 
addresses  the  extent  to  which  there  is  a 
need  for  funding  your  proposed 
program  and  your  indication  of  the 
importance  of  meeting  the  need  in  the 
target  area.  In  responding  to  this  factor, 
you  will  be  evaluated  on  the  extent  to 
which  you  describe  and  document  the 
level  of  need  for  your  proposed 
activities  and  the  urgency  in  meeting 
the  need. 

2.  Contrast  the  number  of  low-income 
residents  in  the  area  around  the  existing 
or  proposed  NNC  to  availability  of  no- 
cost  Neighborhood  Networks  type 
training  currently  in  that  area.  State  the 
sources  of  this  information.  You  should 
document  needs  as  they  apply  to  the 
HOPE  VI  development's  locally  defined 
neighborhood. 

3.  In  responding  to  this  factor,  you 
should  include: 

a.  Public  Housing  Residents  and  Low- 
Income  Families.  The  applicant  should 
reference  relevant  pages  in  the  program 
simunary. 

b.  Local  Training  Program 
Information.  Information  on  the  lack  of 
Neighborhood  Networks  related  training 
programs  ciurently  available  and  easily 
accessible  to  public  housing  residents. 
List  no-cost  training  that  is  available 
through  either  the  PHA  or  other  local  or 
state  conununity  organizations. 

B.  Scoring:  1.  If  there  are  no  computer 
and  Internet  facilities  available  in  the 
HOPE  VI  development's  locally  defined 
neighborhood  other  than  those  located 
at  public  schools,  you  may  receive  up  to 
8  points; 

2.  If  there  is  an  insufficient  amount  of 
computer  and  Internet  facilities 
available  in  the  HOPE  VI  development's 
locally  defined  neighborhood,  including 
library  and  public  school  availability, 
you  may  receive  up  to  4  points, 
depending  upon  the  number  of 
residents  in  need;  and 

3.  If  there  are  sufficient  computer  and 
Internet  facilities  available  in  the  HOPE 
VI  development's  locally  defined 
neighborhood  to  fulfill  the  needs  of  your 
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Public  Housing  residents,  you  will 
receive  0  points. 

Rating  Factor  3:  Soundness  of  Approach 
(15  Points) 

A.  Description.  1.  This  factor 
addresses  both  the  quality  and  cost- 
effectiveness  of  your  proposed  program 
sununary.  Yoiu"  factor  response, 
including  your  program  summary,  must 
indicate  a  clear  relationship  between 
your  proposed  activities,  the  targeted 
population's  needs,  and  the  piupose  of 
the  program  funding.  Your  program 
sununary  shoidd  include,  at  a 
minimum,  the  following: 

a.  A  description  of  the  NNC(s) 
including  the  current  or  planned  name 
and  address  of  the  NNC(s)  and  the  name 
and  phone  number  of  the  current  or 
plaiuied  NNC  managers  (if  there  is  only 
one  NNC,  the  name  of  the  NNC 
Coordinator); 

b.  The  focus  of  each  NNC,  i.e.. 
whether  services  wall  include: 

i.  Job  skills  training/employment; 

ii.  Intioduction  to/familiarization 
with  computers: 

iii.  Internet  access  and  access  to  local 
services; 

iv.  Basic  adult  education,  literacy, 
ESL,  GED; 

V.  Youth  education; 

vi.  Senior  services; 

vii.  Continuing  education;  and, 

viii.  Recreation. 

c.  PHA  demographics,  including: 
i.  Total  number  of  conventional 

family  public  housing  units; 

ii.  "Total  number  of  residents; 

iii.  Number  of  adults  21-61  years  old; 

iv.  Nimiber  of  adults  62  and  older; 

V.  Number  of  children  t>-6  years  old; 

vi.  Number  of  children  7-13  years 
old; 

vii.  Nimiber  of  children  14-17  years 
old: 

viii.  Number  of  young  adults  18-20 
years  old; 

ix.  Nimiber  with  ESL  (English  as 
Second  Language)  needs; 

X.  Percentage  of  single  parent 
households;  and 

xi.  Percent  that  are  public  assistance 
recipients. 

d.  Your  objectives,  including: 

i.  The  number  of  participants  you  will 
provide  with  access  to  technology  and 
the  Internet  per  year,  broken  out  by  age 
of  the  resident,  on  a  yearly  basis; 

ii.  The  number  of  participants  you 
will  provide  with  an  opportunity  to  be 
involved  in  the  planning, 
implementation,  and  daily  maintenance 
of  the  NNC  on  a  yearly  basis: 

iii.  The  number  of  adult  resident 
participants  per  year  to  which  you  will 
expand  community  based  job  training; 


iv.  The  number  of  participants  per 
year  whose  training  will  prepare  them 
for  opportunities  to  telecommute; 

V.  The  number  of  participants  per  year 
to  which  you  will  teach  Basic  Skills  and 
Increase  Adult  Education  Level, 
including  literacy,  ESL,  GED  courses; 

vi.  The  number  of  school  aged 
children  per  year  for  which  you  will 
improve  academic  achievement  to  the 
appropriate  grade  level  each  year  by 
attempting  to  raise  and  maintain  the 
educational  level  on  standardized  tests; 

vii.  The  number  of  useful  ongoing 
linkages  to  local  community  groups  that 
you  will  create  each  year.  Include  the 
names  and  functions  of  the  groups.  You 
may  combine  this  list  with  your  list  of 
leveraged  in-kind  services  and  funds  in 
Rating  Factor  4,  provided  a  reference  is 
made  thereto;  and 

viii.  The  number  of  years  it  will  take 
to  create  a  self-sustaining  NNC.  Include 
evidence  of  financial  planning  to 
produce  this  result. 

e.  Milestones  for  setting  up  or 
expanding  the  NNQs),  including: 

i.  Construction  start  and  finish; 

ii.  Equipment  procurement  start  and 
finish; 

iii.  Staffing  completion;  and 

iv.  Begiiming  date  of  classes  and 
training. 

f.  List  and  cost  of  hardware  to  be 
procured,  including  hardware  that  is 
accessible  to  persons  with  disabilities; 

g.  The  types  and  amounts  of  staff  to 
be  hired,  e.g.,  the  cost  and  number  of 
hours  for  the  Neighborhood  Networks 
Coordinator,  other  paid  staff  (with  their 
titles),  volunteer  staff,  leverage  staff;  and 

h.  Schedule  for  the  Center,  including 
days/hours  open,  classes,  and  open  lab/ 
free  time  on  the  computers. 

In  rating  this  factor  HUD  will 
consider: 

B.  Specific  Services  and/or  Activities 
(12  points).  1.  Description.  Your  rating 
factor  response  and  program  summary 
must  describe  the  specific  services  and 
activities  you  plan  to  offer,  who  will 
benefit  from  them  and  how  they  will 
benefit  from  them.  Refer  to  the  program 
summary  and  tie  specific  services/ 
activities  to  specific  sub-groups, 
including  persons  with  disabilities, 
within  your  public  housing  resident  and 
low-income  communities.  Your  rating 
factor  response  must  indicate  the  types 
of  activities  and  training  programs  you 
will  offer  which  can  help  residents 
successfully  transition  from  welfare  to 
work  and/or  earn  higher  wages. 

2.  Scoring:  a.  If  you  show  a  variety  of 
courses  that  fulfill  the  needs  of  your 
public  housing  residents  and  participant 
subgroups  in  the  following  areas,  you 
will  receive  up  to  12  points. 


i.  Computer  and  Internet  knowledge 
as  it  relates  to  obtaining  Community  and 
Supportive  Services; 

ii.  Teaching  participants  how  to 
improve  thefr  job  hunting  and 
employment  skills,  including  obtaining 
specific,  generally  accepted  training 
certifications;  and 

iii.  Providing  training  coiu-ses  that 
build  upon  one  another  with  the  goal  of 
teaching  youi  public  housing  residents 
to  independently  use  computers  and  the 
Internet  to  provide  themselves  with 
community,  supportive,  and  selfr 
sufficiency  services. 

b.  U  you  show  a  variety  of  courses  that 
fulfill  the  needs  of  your  public  housing 
residents  and  participant  subgroups  in 
the  following  areas,  you  will  receive  up 
to  8  points. 

i.  'Teaching  participants  how  to 
improve  their  job  hunting  and 
employment  skills,  including  obtaining 
specific,  generally  accepted  training 
certifications;  and 

ii.  Providing  training  courses  that 
build  upon  one  another  with  the  goal  of 
teaching  your  public  housing  residents 
to  independently  use  computers  and  the 
Internet  to  provide  themselves  with 
community,  supportive,  and  self- 
sufficiency  services. 

c.  If  you  show  a  variety  of  courses  that 
fulfill  the  needs  of  your  public  housing 
residents  and  participant  subgroups  in 
the  following  areas,  you  will  receive  up 
to  4  points. 

i.  'Teaching  participants  how  to 
improve  their  job  hunting  and 
employment  skills,  including  obtaining 
specific,  generally  accepted  training 
certifications. 

ii.  General  computer  and  Internet 
knowledge  as  it  relates  to  obtaining 
Community  and  Supportive  Services. 

d.  If  you  do  not  show  that  the  courses 
you  offer  fulfill  the  needs  of  your  public 
housing  residents,  you  will  receive  0 
points. 

C.  Feasibility  (3  points).  1. 
Description.  Tliis  factor  examines 
whether  your  overall  application  is 
logical,  feasible,  and  likely  to  achieve  its 
stated  purpose  during  the  term  of  the 
grant.  You  will  be  evaluated  based  on 
whether  your  application  shows  that 
you  can  communicate  well  with  your 
public  nousing  residents  regarding 
computers  and  the  Internet,  whether 
you  are  using  a  logical  approach  in 
planning  and  implementing  the  program 
and  whether  the  amount  of  funds 
requested  is  commensurate  with  the 
level  of  effort  necessary  to  accomplish 
your  goals  and  anticipated  results. 

2.  Scoring:  a.  If  your  application 
shows  financial  feasibility,  the  ability  to 
work  with  the  target  group  of  residents 
and  low-income  families,  a  logical  plan 


to  provide  traj  oing  courses,  and  that  the 
amount  of  reqtiested  hinds  is 
commensurate  with  the  level  of  effort 
necessary  to  accomplish  your  goals  and 
anticipated  re$ults,  you  will  receive  up 
to  3  points.      ' 

b.  If  your  application  shows  Rnancial 
feasibility  and  the  ability  to  work  with 
the  target  group  of  residents  and  low- 
income  families,  you  will  receive  up  to 
2  points.         I 

c.  If  your  application  shows  only 
financial  feasibility,  you  will  receive  up 
to  1  point.       I 

d.  If  your  application  as  a  whole  is  not 
logical  and  shows  poor  planning,  you 
will  receive  0  points. 

Rating  Factor  t:  Leveraging  Resources 
(10  Points) 

A.  Descripti  in.  This  factor  addresses 


your  ability  to 
resources  that 


secure  community 
can  be  combined  with 
HUD's  grant  resources  to  achieve 
program  purpttses.  In  rating  this  factor, 
HUD  will  looi  at  the  extent  to  which 
you  partner,  coordinate,  and  leverage 
your  services  With  other  organizations 
serving  the  sa«ie  or  similar  populations. 

B.  Leverage  pescription  and 
Requirements!  1.  Leverage  may  be  cash 
or  other  resources/services  that  can  be 
donated  and  liay  include:  in-kind 
services,  contributions,  or 
administrativ^  costs  provided  to  the 
applicant;  funds  from  federal  sources 
(not  including!  public  housing/HOPE  VI 
funds)  as  all(^ed  by  statute,  including 
for  example  CDBG;  funds  from  any  state 
or  local  goven^nent  sources;  and  funds 
firom  private  cbntributions. 

2.  Leverage  funds  and  in-kind  services 
("donations")  must  be  firmly 
committed.  "Firmly  committed"  means 
that  the  amoulit  of  leverage  resources 
and  their  dedi  ::ation  to  Neighborhood 
Networks  acti'  rities  must  be  explicit,  in 
writing,  and  si  gned  by  a  person 
authorized  to  |nake  the  commitment. 
Letters  of  comknitment  or  Memoranda  of 
Understanding  (MOU)  must  be  on 
organization  letterhead  and  signed  by  a 
person  authorized  to  make  the  stated 

hether  it  be  in  cash  or  in- 

he  letters  of 

OUs  must  indicate  the 

d/or  amoimt  of 
commitment  ih  dollars  and  indicate 
how  the  comn  litment  will  relate  to  the 
proposed  Nei{  hborhood  Networks 
program. 

3.  Commitn  ent  documents  must  be 
submitted  to  I  UD  with  the  NN  NOFA 
application.  If  a  commitment  document 
is  not  includeil  in  the  application,  the 
donation  will  lot  be  counted  toward 
this  factor.  Mi  ssing  commitment 
documents  ar<  i  not  considered 


commitment 
kind  services 
commitment/ 
annual  level 


"technical  deficiencies"  and  caimot  be 
submitted  aft«'  the  due  date. 

4.  Donations  that  were  included  in 
your  HOPE  VI  NOFA  application  that 
specifically  apply  to  the  Neighborhood 
Networks  program  described  in  your 
HOPE  VI  NOFA  may  also  be  included 
in  your  NN  NOFA  application. 
However,  in  order  to  be  coimted  toward 
this  rating  fector,  the  related 
commitment  document  must  fulfill  the 
"firmly  committed"  requirements  stated 
above. 

5.  Public  housing  funds  of  any  kind 
are  not  an  eligible  donation.  Applicant 
staff  time  is  not  an  eligible  donation. 
Applicants  shall  annotate  the  HUD- 
424-CB  to  list  the  sources  and  amoimt 
of  each  donation. 

6.  Points  for  this  factor  will  be 
awarded  based  on  the  documented 
evidence  of  partnerships  and  firm 
commitments  and  the  ratio  of  requested 
funding  to  the  total  proposed  grant 
budget. 

7.  Matching  funds  will  be  counted 
toward  your  leverage  amoimt. 

C.  Points  will  be  assigned  based  on 
the  following  scale: 


Leverage  as  percent  of 
grant  anKHjnt 

Points  awarded 

Up  to  50  percent 

5  points 

50  oercent  or  more    

10  points 

Rating  Factor  5:  Achieving  Results  and 
Evaluation  Methods  (5  Points) 

A.  Description.  1.  Under  this  rating 
factor^  applicants  must  demonstrate 
how  they  propose  to  measure  their 
success  and  outcomes.  This  rating  factor 
requires  that  the  applicant  identify 
goals,  interim  and  final  program 
outcomes,  and  their  time  frames. 
Examples  of  outcomes  are:  increasing 
the  homeownership  rates  among 
participants,  increasing  participants' 
financial  stability  [e.g.,  increasing  assets 
of  a  household  through  savings),  or 
increasing  employment  stability  (e.g., 
whether  persons  assisted  obtain  or 
retain  employment  for  one  or  two  years 
during  participation). 

2.  Performance  indicators  should  be 
objectively  quantifiable  and  measure 
actual  achievements  against  anticipated 
achievements.  Your  narrative  should 
identify  what  you  are  going  to  measure, 
how  you  are  going  to  measure  it,  and  the 
steps  you  Iftve  in  place  to  adjust  your 
plans  if  outcomes  are  not  met  within 
established  time  fi^mes. 

B.  Scoring: 

1 .  If  you  show  interim  and  final 
measurable  outcomes,  with  time  frames, 
for  each  of  several  participant  sub- 
groups, and  show  plans  for  adjusting 


your  program,  you  will  receive  up  to  5 
points. 

2.  If  you  show  interim  and  final 
measurable  outcomes,  with  time  frames, 
but  without  plans  for  adjusting  your 
program,  you  will  receive  up  to  2 
points. 

3.  If  you  do  not  show  periodic  and 
final  measurable  outcomes,  with  time 
frames,  you  will  receive  0  points. 

Vn.  Additional  Requirements 

A.  Compliance  with  Fair  Housing  and 
Civil  Rights  Laws.  All  applicants  must 
comply  with  all  fair  housing  and  civil 
rights  laws,  statutes,  regulations,  and 
executive  orders  as  enumerated  in  24 
CFR  5.105(a).  If  an  applicant:  (a)  Has 
been  charged  with  a  systemic  violation 
of  the  Fair  Housing  Act  by  the  Secretary 
alleging  ongoing  discrimination;  (b)  is 
the  defendant  in  a  Fair  Housing  Act 
lawsuit  filed  by  the  Department  of 
Justice  alleging  an  ongoing  pattern  or 
practice  of  discrimination;  or  (c)  has 
received  a  letter  of  noncompliance 
findings  under  Title  VI  of  the  Civil 
Rights  Act  of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973,  or  section 
109  of  the  Housing  and  Community 
Development  Act  of  1974,  the 
applicant's  application  will  not  be 
evaluated  under  this  NOFA  if,  prior  to 
the  application  deadline,  the  charge, 
lawsuit,  or  letter  of  findings  has  not 
been  resolved  to  the  satisfaction  of  the 
Department.  HUD's  decision  regarding 
whether  a  charge,  lawsuit,  or  letter  of 
findings  has  been  satisfactorily  resolved 
will  be  based  upon  whether  appropriate 
actions  have  been  taken  to  address 
allegations  of  ongoing  discrimination  in 
the  policies  or  practices  involved  in  the 
charge,  lawsuit,  or  letter  of  findings. 
Examples  of  actions  that  may  be  taken 
prior  to  the  application  deadline  to 
resolve  the  charge,  lawsuit,  or  letter  of 
findings,  include,  but  are  not  limited  to 
a: 

1.  Voluntary  compliance  agreement 
signed  by  all  parties  in  response  to  the 
letter  of  findings; 

2.  HUD-approved  conciliation 
agreement  signed  by  all  parties;  or 

3.  Consent  order  or  consent  decree. 

B.  Additional  Nondiscrimination 
Requirements.  You,  the  applicant,  and 
your  subrecipients  must  comply  with 
the  Americans  with  Disabilities  Act  of 
1990  (42  U.S.C.  12101  et  seq.)  and  Title 
IX  of  the  Education  Amendments  Act  of 
1972  (20  U.S.C.  1681  et  seq.). 

C.  Conducting  Business  in 
Accordance  with  Core  Values  and 
Ethical  Standards.  Entities  subject  to  24 
CFR  parts  84  and  85  (most  non-profit 
organizations  and  state  and  local 
governments  or  government  agencies  or 
instrumentalities  who  receive  federal 
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awards  of  financial  assistance)  are 
required  to  develop  and  maintain  a 
written  code  of  conduct  (see  sections 
84.42  and  85.36(b)(3)).  Consistent  with 
regulations  governing  specific  programs, 
your  code  of  conduct  must:  prohibit  real 
and  apparent  conflicts  of  interest  that 
may  arise  among  officers,  employees,  or 
agents;  prohibit  the  solicitation  and 
acceptance  of  gifts  or  gratuities  by  your 
officers,  employees,  and  agents  for  their 
personal  benefit  in  excess  of  minimal 
value;  and  outline  administrative  and 
disciplinary  actions  available  to  remedy 
violations  of  such  standards.  If  awarded 
assistance  under  this  NOFA,  you  will  be 
required,  prior  to  entering  into  a  grant 
agreement  with  HUD,  to  submit  a  copy 
of  your  code  of  conduct  and  describe 
the  methods  you  will  use  to  ensure  that 
all  officers,  employees,  and  agents  of 
your  organization  are  aware  of  your 
code  of  conduct.  Failure  to  meet  the 
requirement  for  a  code  of  conduct  wiU 
prohibit  you  from  receiving  an  award  of 
funds  fit)m  HUD. 

D.  Ensuring  the  Participation  of 
Disadvantaged  Firms.  The  Department 
is  committed  to  ensuring  that  small 
businesses,  small  disadvantaged 
businesses,  minority  firms,  women's 
business  enterprises,  and  labor  surplus 
area  firms  participate  fully  in  HUD's 
direct  contracting  and  in  contracting 
opportunities  generated  by  HUD  grant 
funds.  Too  often,  these  businesses  still 
experience  difficulty  accessing 
information  and  successfully  bidding  on 
federal  contracts.  HUD  regulations  at  24 
CFR  85.36(e)  require  recipients  of 
assistance  (grantees  and  subgrantees)  to 
take  all  necessary  affirmative  steps  in 
contracting  for  purchase  of  goods  or 
services  to  assure  that  these 
disadvantaged  firms  are  used  when 
possible.  Affirmative  steps  include: 

1.  Placing  disadvantaged  firms  on 
solicitation  lists; 

2.  Assuring  that  disadvantaged  firms 
are  solicited  whenever  they  are 
potential  sources; 

3.  Dividing  total  requirements,  when 
economically  feasible,  into  smaller  tasks 
or  quantities  to  permit  maximum 
participation  by  disadvantaged  firms; 

4.  Establishing  delivery  schedules, 
where  the  requirement  permits,  which 
encourage  participation  by 
disadvantaged  firms; 

5.  Using  the  services  and  assistance  of 
the  Small  Business  Administration  and 
the  Minority  Business  Development 
Agency  of  the  Department  of  Commerce; 
and 

6.  Requiring  the  prime  contractor,  if 
subcontracts  are  to  be  let,  to  take  the 
affirmative  steps  listed  in  sections  (a) 
through  (e)  above. 


E.  Increasing  the  Participation  of 
Faith-Based  and  other  Community- 
Based  Organizations  in  HUD  Program 
Implementation.  HUD  believes  that 
grassroots  organizations;  e.g.,  civic 
organizations,  congregations,  and  other 
community-based  and  faith-based 
organizations,  have  not  been  effectively 
utilized.  These  grassroots  organizations 
have  a  strong  history  of  providing  vital 
community  services.  HUD  encourages 
applicants  to  include  grassroots,  faith- 
based,  and  other  communify-based 
organi2:ations  in  contracting  activities 
generated  by  HUD  grant  funds. 

F.  Economic  Opportunities  for  Low- 
and  Very  Low-Income  Persons  (Section 
3).  You  must  comply  with  Section  3  of 
the  Housing  and  Urban  Development 
Act  of  1968  ("Section  3")  12  U.S.C. 
1701U  (Economic  Opportunities  for 
Low-  and  Very  Low-Income  Persons  in 
Connection  with  Assisted  Projects);  and 
the  HUD  regulations  at  24  CFR  part  135, 
including  the  reporting  requirements  at 
subpart  E.  Section  3  requires  recipients 
to  ensure  that,  to  the  greatest  extent 
feasible,  training,  employment,  and 
other  economic  opportunities  will  be 
directed  to  low-  and  very  low-income 
persons,  particularly  those  who  are 
recipients  of  government  assistance  for 
housing,  and  business  concerns  which 
provide  economic  opportunities  to  low- 
and  very  low-income  persons. 

G.  Accessible  Technology.  The 
Rehabilitation  Act  Amendments  of  1998 
(the  Act)  apply  to  all  electronic 
information  technology  (EIT)  used  by  a 
recipient  for  transmitting,  receiving, 
using,  or  storing  information  to  carry 
out  the  responsibilities  of  any  federal 
funds  awarded.  The  Act's  coverage 
includes,  but  is  not  limited  to, 
computers  (hardware,  software,  word- 
processing,  e-mail,  and  Web  pages), 
facsimile  machines,  copiers,  and 
telephones.  When  developing, 
procuring,  maintaining,  or  using  EIT, 
funding  recipients  must  ensure  that  the 
EIT  allows  employees  with  disabilities 
and  members  of  the  public  with 
disabilities  to  have  access  to  and  use  of 
information  and  data  that  is  comparable 
to  the  access  and  use  of  information  and 
data  by  employees  and  members  of  the 
public  who  do  not  have  disabilities.  If 
these  standards  impose  a  hardship  on  a 
funding  recipient,  a  recipient  may, 
provide  an  alternative  means  to  allow 
the  individual  to  use  the  information 
and  data.  However,  no  recipient  will  be 
required  to  provide  information  services 
to  a  person  with  disabilities  at  any 
location  other  than  the  location  at 
which  the  information  services  is 
generally  provided. 


Vm.  Application  Content  and  Format 

A.  Application  Format.  1.  The  only 
narrative  portion  of  the  application  is 
the  applicant's  response  to  the  rating 
factors,  including  the  program 
summary.  To  ensure  proper  credit  for 
information  applicable  to  each  rating 
factor,  the  applicant  should  include 
page-number  references  te  the  program 
summary,  forms,  and  supporting 
documentation. 

2.  The  applicant's  rating  factor 
response  should  be  as  descriptive  as 
possible,  ensuring  that  every  requested 
item  is  addressed.  Applicants  should 
make  sure  to  include  all  requested 
information,  according  to  the 
instructions  of  this  NN  NOFA.  This  will 
help  ensure  a  fair  and  accurate  review 
of  your  application.  Although 
information  from  all  parts  of  the 
application  will  be  taken  into  account  in 
rating  the  various  factors,  if  supporting 
information  cannot  be  found  by  the 
reviewer,  it  cannot  be  used  to  support 

a  factor's  rating. 

3.  The  Grant  Application  Detailed 
Budget  (HUD-424-CB)  contains 
information  that  will  add  to  your 
application.  To  assist  you  in  filling  out 
the  form,  HUD  has  available  for  your 
voluntary  use  a  Grant  Application 
Detailed  Budget  Worksheet  {HUD-424- 
CBW)  and  Grant  Application  Detailed 
Budget  Worksheet  Instructions  (HUD- 
424-CBWI).  They  can  be  downloaded 
from  HUD's  Internet  forms  service, 

h  ttp  ://www.  h  u  d  clips .  org. 

4.  The  application  is  to  be  set  up  as 
follows: 

TAB  1:  Response  for  Rating  Factor  1: 

•  Narrative 

•  Document  References 

TAB  2:  Response  for  Rating  Factor  2: 

•  Narrative 

•  Document  References 

TAB  3:  Response  for  Rating  Factor  3: 

•  Narrative 

•  Program  Summary  and  Document 
References 

TAB  4:  Response  for  Rating  Factor  4: 

•  Document  References 

TAB  5:  Response  for  Rating  Factor  5: 

•  Narrative 

•  Document  References 
TAB  6:  Leverage  Commitment 

Documents: 

•  Letters/MOUs  from  Partners 
attesting  to  leverage  donations 

TAB  7:  Forms  Required  by  this  NN 
NOFA: 

•  See  Applicant  Checklist  for 
required  forms 

5.  Package  the  application  as  securely 
and  simply  as  possible. 

6.  Two-hole  punch  the  pages  at  the 
top  with  a  2^4"  center.  Do  not  use  a 
three  ring  binder. 
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IX.  CorrectioEs  to  Deficient 
Applications 

A.  After  the  application  due  date, 
HUD  may  not  consistent  with  its 
regulations  at  24  CFR  part  4.  subpart  B. 
consider  any  i  insolicited  information, 
you  the  applicant,  may  want  to  provide. 
HUD  may  con  tact  you  to  clarify  an  item 
in  your  application  or  to  correct 
technical  defii  ;iencies.  HUD  may  not 
seek  clarificat  on  of  items  or  responses 
that  improve  Ipe  substantive  quality  of 
your  response  to  the  rating  factors.  In 
order  not  to  ufu-easonably  exclude 
applications  f^om  being  rated  and 
ranked,  HUD  may  contact  applicants  to 
ensure  properlcompletion  of  the 
application  add  will  do  so  on  a  uniform 
basis  for  all  a[  plicants.  Examples  of 
curable  (corre  :table)  technical 
deficiencies  ii  iclude  failure  to  submit 
the  proper  cer  tifications,  or  failure  to 
submit  an  app  lication  that  contains  a 
signature  by  a  i  authorized  official. 
Except  on  the  Application  for  Federal 
Assistance  (HI  JD-424),  which  requires 
an  original  sig  nature,  photocopied 
signatures  are  acceptable.  In  each  case, 
HUD  will  notify  you  in  writing  of  a 
technical  deficiency.  HUD  will  notify 
applicants  by  facsimile  and  will  make  a 
follow-up  pho  ne  call  to  the  PHA  contact 
listed  on  the  i  acknowledgment  of 
Application  R  jceipt  (HUD-2993). 
Through  this  ihone  call,  HUD  will 
ensure  that  appropriate  PHA  staff  is 
made  aware  o  the  facsimile  notice.  It  is 
very  importan  t  that  the  fax  number 
listed  on  the  I  .pplication  Receipt  is 
correct  so  thai  it  gets  to  the  right  person 
on  your  staff.  Clarifications  or 
corrections  of  technical  deficiencies  in 
accordance  w  th  the  information 
requested  by  1  lUD  must  be  submitted 
within  48  hou  rs  of  the  date  and  time 
you  receive  H  JD  notification.  (If  the 
due  date  falls  an  a  Saturday,  Sunday,  or 
Federal  holidry,  your  correction  must 
be  received  b}  HUD  on  the  next  day  that 
is  not  a  Saturc  ay,  Sunday,  or  Federal 
holiday.)  The  determination  of  when 
you  received  the  notice  of  deficiency 
will  be  based  >n  the  confirmation  of  the 
facsimile  tran  ;mission.  If  the  deficiency 
is  not  corrects  d  within  this  time  period. 
HUD  will  reje  :t  the  application  as 
incomplete,  a;  id  it  will  not  be 
considered  foi  funding.  ^ 

B.  Unaccep  able  Applications.  After 
the  48  hour  te  :hnical  deficiency 
correction  peiiod,  HUD  will  disapprove 
all  applicatioi  s  that  it  determines  are 
not  acceptabh  for  processing.  HUD's 
notification  o  rejection  will  state  the 
basis  for  the  d  scision. 


X.  Findings  and  Certifications 

A.  Paperwork  Reduction  Act 
Statement.  The  information  collection 
requirements  contained  in  this  NOFA 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3510),  and  the  assigned  OMB  control 
number  is  2577-0208.  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  the  collection 
displays  a  valid  control  number. 

B.  Environmental  Impact.  1.  A 
Finding  of  No  Significant  Impact  with 
respect  to  the  environment  has  been 
made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50  that 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4332).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  during  regular 
business  hoius  in  the  Office  of  the 
General  Counsel,  Regulations  Division, 
Room  10276,  U.S.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-0500. 

2.  Environmental  Review,  a.  If  an 
environmental  review  of  the  site  has  not 
been  conducted,  the  responsible  entity, 
as  defined  in  24  CFR  58.2(a)(7),  must 
assume  the  envirorunental  review 
responsibilities  for  projects  being 
funded  by  this  Neighborhood  Networks 
NOFA.  If  you  object  to  the  responsible . 
entity  conducting  the  environmental 
review,  on  the  basis  of  performance, 
timing,  or  compatibility  of  objectives, 
HUD  will  review  the  facts  and 
determine  who  will  perform  the 
environmental  review.  At  any  time, 
HUD  may  reject  the  use  of  a  responsible 
entity  to  conduct  the  environmental 
review  in  a  particular  case  on  the  basis 
of  performance,  timing,  or  compatibility 
of  objectives,  or  in  accordance  with  24 
CFR  58.77(d)(1).  If  a  responsible  entity 
objects  to  performing  an  environmental 
review,  or  if  HUD  determines  that  the 
responsible  entity  should  not  perform 
the  environmental  review,  HUD  may 
designate  another  responsible  entity  to 
conduct  the  review  or  may  itself 
conduct  the  environmental  review  in 
accordance  with  the  provisions  of  24 
CFR  part  50.  You  must  provide  any 
documentation  to  the  responsible  entity 
(or  HUD,  where  applicable)  that  is 
needed  to  perform  the  environmental 
review. 

b.  If  you  are  selected  for  funding,  you 
must  have  a  Phase  I  environmental  site 
assessment  completed  in  accordance 
with  the  American  Society  for  Testing 
and  Material  (ASTM)  Standards  E  1527- 


97,  as  amended,  for  each  affected  site. 
A  Phase  I  assessment  is  required 
whether  the  environmental  review  is 
completed  under  24  CFR  part  50  or  24 
CFR  part  58:  The  results  of  the  Phase  I 
assessment  must  be  included  in  the 
documents  that  must  be  provided  to  the 
responsible  entity  (or  HUD)  for  the 
environmental  review.  If  the  Phase  I 
assessment  recognizes  environmental 
concerns  or  if  the  results  are 
inconclusive,  a  Phase  II  envirorunental 
site  assessment  will  be  required. 

c.  You  may  not  undertake  any  actions 
with  respect  to  the  project,  that  are 
choice-limiting  or  could  have 
environmentally  adverse  effects, 
including  demolishing,  acquiring, 
rehabilitating,  converting,  leasing, 
repairing,  or  constructing  property 
proposed  to  be  assisted  under  this 
NOFA,  and  you  may  not  commit  or 
expend  HUD  or  local  funds  for  these 
activities,  until  HUD  has  approved  a 
Request  for  Release  of  Funds  (RROF) 
following  a  responsible  entity's 
environmental  review  imder  24  CFR 
part  58,  or  imtil  HUD  has  completed  an 
environmental  review  and  given 
approval  for  the  action  under  24  CFR 
part  50.  The  costs  of  envirorunental 
reviews  and  hazard  remediation  are 
eligible  costs  under  the  HOPE  VI 
Program. 

3.  Flood  Insurance.  In  accordance 
with  the  Flood  Disaster  Protection  Act 
of  1973  (42  U.S.C.  4001^128),  your 
application  may  not  propose  to  provide 
financial  assistance  for  acquisition  or 
construction  (including  rehabilitation) 
of  properties  located  Ln  an  area 
identified  by  the  Federal  Emergency 
Management  Agency  (FEMA)  as  having 
special  flood  hazards,  imless: 

a.  The  community  in  which  the  area 
is  situated  is  participating  in  the 
National  Flood  Insurance  program  {see 
44  CFR  parts  59  through  79),  or  less 
than  one  year  has  passed  since  FEMA 
notification  regarding  such  hazards;  and 

b.  Where  the  communit}'  is 
participating  in  the  National  Flood 
Insurance  Program,  flood  insurance  is 
obtained  as  a  condition  of  execution  of 
a  Grant  Agreement  and  approval  of  any 
subsequent  demolition  or  disposition 
application. 

4.  Coastal  Barrier  Resources  Act.  In 
accordance  with  the  Coastal  Barrier 
Resources  Act  (16  U.S.C.  3501),  your 
application  may  not  target  properties  in 
the  Coastal  Barrier  Resources  System. 

C.  Catalog  of  Federal  Domestic 
Assistance  Numbers.  The  Federal 
Domestic  Assistance  number  for  this 
program  is  14.866. 

D.  Federalism  Impact.  Executive 
Order  13132  (captioned  "Federalism") 
prohibits,  to  the  extent  practicable  and 
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permitted  by  law,  an  agency  from 
promulgating  a  regulation  that  has 
Federalism  implications  and  either 
imposes  substantial  direct  compliance 
costs  on  state  and  loced  governments 
and  is  not  required  by  statute,  or 
preempts  state  law,  unless  the  relevant 
requirements  of  section  6  of  the 
Executive  Order  are  met."  None  of  the 
provisions  in  this  NOFA  will  have 
Federalism  implications,  and  they  will 
not  impose  substantial  direct 
compliance  costs  on  state  and  local 
govenunents  or  preempt  state  law 
within  the  meaning  of  the  Executive 
Order.  As  a  result,  the  notice  is  not 
subject  to  review  under  the  Order. 

E.  Accountability  in  the  Provision  of 
HUD  Assistance.  Section  102  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  (HUD 
Reform  Act)  and  the  regulations  in  24 
CFR  part  4,  subpart  A  contain  a  niunber 
of  provisions  that  are  designed  to  ensure 
greater  accountability  and  integrity  in 
the  provision  of  certain  types  of 
assistance  administered  by  HUD.  On 
January  14, 1992.  (57  FR  1942),  HUD 
published  a  notice  that  also  provides 
information  on  the  implementation  of 
section  102.  HUD  will  comply  with  the 
documentation,  public  access,  and 
disclosure  requirements  of  section  102 
with  regard  to  the  assistance  awarded 
under  this  NOFA,  as  follows: 

1.  Documentation  and  public  access 
requirements.  HUD  will  ensure  that 
documentation  and  other  information 
regarding  each  application  submitted 
pursuant  to  this  NOFA  are  sufficient  to 
indicate  the  basis  upon  which 
assistance  was  provided  or  denied.  This 
material,  including  any  letters  of 
support,  will  be  made  available  for 
public  inspection  for  a  period  beginning 
not  le»s  than  30  days  after  the  award  of 
the  assistance.  Material  wiU  be  made 
available  in  accordance  with  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  and  HUD's  implementing 
regulations  at  24  CFR  part  15.  In 
addition,  HUD  will  include  the 
recipients  of  assistance  pursuant  to  this 
NOFA  in  its  Federal  Register  notice  of 
all  recipients  of  HUD  assistance 
awarded  on  a  competitive  basis. 

2.  Disclosures.  HUD  will  make 
available  for  public  inspection  all 
applications  and  related  documentation, 
including  letters  of  support,  for  5  years 
beginning  not  less  than  30  days 
following  the  award  or  allocation.  All 
reports,  both  applicant  disclosures  and 
updates,  will  be  made  available  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and 
HUD's  implementing  regulations  at  24 
CFR  part  15. 


3.  Applicant  Debriefing.  Beginning 
not  less  than  30  days  after  the  awards 
for  assistance  are  announced  in  the 
above  mentioned  Federal  Register 
notice,  and  for  not  longer  than  120  days 
after  awards  for  assistance  are 
annoimced.  HUD  will  provide  a 
debriefing  to  any  applicant  requesting  a 
debriefing  on  their  application.  All 
requests  for  debriefings  must  be  made  in 
vmting  and  submitted  to  the  Grants 
Management  Center  at  the  address 
indicated  in  Section  I  of  this  NOFA 
imder  the  paragraph  entitled  "Address 
for  Submitting  Applications." 

F.  Section  103  HUD  Reform  Act.  HUD 
will  comply  with  section  103  of  the 
Department  of  Housing  and  Urban 
Development  Reform  Act  of  1989  and 
HUD's  implementing  regulations  in 
subpart  B  of  24  CFR  part  4  with  regard 
to  the  funding  competition  announced 
today.  These  requirements  continue  to 
apply  until  the  aimouncement  of  the 
selection  of  successful  applicants.  HUD 
employees  involved  in  the  review  of 
applications  and  in  the  making  of 
funding  decisions  are  limited  by  section 
103  from  providing  advance  information 
to  any  person  (other  than  an  authorized 
employee  of  HUD)  concerning  funding 
decisions,  or  from  otherwise  giving  any 
applicant  an  unfair  competitive 
advantage.  Persons  who  apply  for 
assistance  in  this  competition  should 
confine  their  inquiries  to  the  subject 
areas  permitted  imder  section  103  and 
subpart  B  of  24  CFR  nart  4. 

Applicants  or  employees  who  have 
ethics  related  questions  should  contact 
the  HUD  Ethics  Law  Division  at  (202) 
708-3815.  (This  is  not  a  toll-free 
number.)  Persons  vdth  hearing  or 
speech  challenges  may  access  this 
telephone  number  via  text  telephone 
(TTY)  by  calling  the  toll-free  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  For  HUD  employees  who  have 
specific  program  questions,  such  as 
whether  particular  subject  matter  can  be 
discussed  with  persons  outside  HUD, 
the  employee  should  contact  the 
appropriate  Field  Office  Counsel. 
G.  Prohibition  Against  Lobbying 
Activities.  Applicants  for  funding  under 
this  NOFA  are  subject  to  the  provisions 
of  section  319  of  the  Department  of 
Interior  and  Related  Agencies 
Appropriation  Act  for  Fiscal  Year  1991 
(31  U.S.C.  1352)  (the  Byrd  Amendment) 
and  to  the  provisions  of  the  Lobbying 
Disclosure  Act  of  1995  (Pub.  L.  104-65, 
approved  December  19,  1995). 

"The  Byrd  Amendment,  which  is 
implemented  in  regulations  at  24  CFR 
part  87,  prohibits  applicants  for  federal 
contracts  and  grants  from  using 
appropriated  funds  to  attempt  to 
influence  federal  executive  or  legislative 


officers  or  employees  in  connection 
with  obtaining  such  assistance,  or  with 
its  extension,  continuation,  renewal, 
amendment,  or  modification.  The  Byrd 
Amendment  applies  to  the  funds  that 
are  the  subject  of  this  NOFA.  Therefore, 
applicants  must  file  a  certification 
stating  that  they  have  not  made  and  will 
not  make  any  prohibited  payments  and, 
if  any  payments  or  agreement  to  make 
payments  of  non-appropriated  funds  for 
these  purposes  have  been  made,  a  form 
SF-LLL  disclosing  such  payments  must 
be  submitted. 

The  Lobbying  Disclosure  Act  of  1995 
(Pub.  L.  104-65),  approved  December 
19,  1995.  which  repealed  section  112  of 
the  HUD  Reform  Act,  requires  all 
persons  and  entities  who  lobby  covered 
executive  or  legislative  branch  officials 
to  register  with  the  Secretary  of  the 
Senate  and  the  Clerk  of  the  House  of 
Representatives  and  file  reports 
concerning  their  lobbying  activities. 

H.  Lead-Based  Paint.  You  must 
comply  with  lead-based  paint  testing 
and  abatement  requirements  of  the 
Lead-Based  Paint  Poisoning  Prevention 
Act  (42  U.S.C.  4821,  et  seq.).  You  must 
also  comply  with  regulations  at  24  CFR 
part  35,  24  CFR  965.701,  and  24  CFR 
968.110(k),  as  they  may  be  amended  or 
revised  from  time  to  time.  Unless 
otherwise  provided,  you  will  be 
responsible  for  testing  and  abatement 
activities.  The  National  Lead 
Information  Hotline  is  1-800-424-5323. 

I.  Labor  Standards. 

1 .  Revitalization  Grant  Labor 
Standards. 

a.  Davis-Bacon  wage  rates  apply  to 
development  of  any  public  housing 
rental  units  or  homeownership  imits 
developed  with  HOPE  VI  grant  funds 
and  to  demolition  followed  by 
construction  on  the  site.  Davis-Bacon 
rates  are  "prevailing"  minimum  wage 
rates  set  by  the  Secretary  of  Labor  that 
all  laborers  and  mechanics  employed  in 
the  development,  including 
rehabilitation  other  than  nonroutine 
maintenance  of  a  public  housing  project 
must  be  paid,  as  set  forth  in  a  wage 
determination  that  must  be  obtained  by 
the  PHA  prior  to  bidding  on  each 
construction  contract.  The  wage 
determination  and  provisions  requiring 
payment  of  these  wage  rates  must  be 
included  in  the  construction  contract. 

b.  HUD-determined  wage  rates  apply 
to: 

i.  Operation  (including  nonroutine 
maintenance)  of  revitafized  housing; 
and 

ii.  Demolition  followed  only  by  filling 
in  the  site  and  establishing  a  lawn. 

2.  Exclusions.  Under  Section  12(b)  of 
the  1937  Act,  wage  rate  requirements  do 
not  apply  to  individuals  who: 
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a.  Perfonn  s  jrvices  for  which  they 
volunteered; 

b.  Do  not  receive  compensation  for 
those  services  or  are  paid  expenses, 
reasonable  benefits,  or  a  nominal  fee  for 
the  services;  and 

c.  Are  not  otherwise  employed  in  the 
work  involved  (24  CFR  part  70). 

3.  If  other  federal  programs  are  used 
in  connection  Kvith  your  HOPE  VI 
activities,  labcr  standards  requirements 
apply  to  the  extent  required  by  the  other 
federal  prograjns  on  portions  of  the 
project  that  ar4  not  subject  to  Davis- 
Bacon  rates  urder  the  1937  Act. 

J.  Executive  Order  13202,  Preservation 
of  Open  Competition  and  Government 
Neutrality  Toward  Government    ^ 
Contractors'  Lbbor  Relations  on  Federal 
and  Federally  J-'unded  Construction 
Contracts.  Coqipliance  with  HUD 
regulations  at  ^4  CFR  5.108 
implementing jExecutive  Order  13202  is 
a  condition  of  receipt  of  assistance 
imder  this  NOFA. 

K.  Procurement  of  Recovered 
Materials.  Statje  agencies  and  agencies  of 
a  political  subdivision  of  the  state, 


% 


including  PHAs,  that  are  using 
assistance  under  tliis  NOFA  for 
procurement,  and  any  person 
contracting  with  such  an  agency  with 
respect  to  work  performed  under  an 
assisted  contract,  must  comply  with  the 
requirements  of  Section  6002  of  the 
Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act.  In  accordance  with 
Section  6002,  these  agencies  and 
persons  must  procure  items  designated 
in  guidelines  of  the  Environmental 
Protection  Agency  at  40  CFR  part  247 
that  contain  the  highest  percentage  of 
recovered  materials  practicable, 
consistent  with  maintaining  a 
satisfactory  level  of  competition,  where 
the  purchase  price  of  the  item  exceeds 
$10,000  or  the  quantity  acquired  in  the 
preceding  fiscal  year  exceeded  $10,000; 
must  procure  solid  waste  management 
services  in  a  manner  that  maximizes 
energy  and  resource  recovery;  and  must 
have  established  an  affirmative 
procurement  program  for  procurement 
of  recovered  materials  identified  in  the 
EPA  gmdelines. 


XI.  Authority 

The  funding  authority  for 
Neighborhood  Networks  for  grantees 
which  were  awarded  Fiscal  Year  2002 
HOPE  VI  Revitalization  grants  is 
provided  by  the  Fiscal  Year  2002 
Department  of  Veterans  Affairs  and 
Housing  and  Urban  Development  and 
Independent  Agencies  Appropriations 
Act,  2002  (Pub.  L  107-73,  approved  on 
November  26,  2001)  (FY  2002  HUD 
Appropriations  Act)  under  Section 
24(d)(1)(G). 

The  program  authority  for  the  HOPE 
VI  Program  is  section  24  of  the  1937  Act 
(42  U.S.C.  1437v),  as  added  by  section 
535  of  the  Quality  Housing  and  Work 
Responsibility  Act  of  1998  (Pub.  L.  105- 
276, 112  Stat.  2461,  approved  October 
21,  1998). 

Date:  August  5,  2003. 

Paula  O.  Blunt, 

General  Deputy,  Assistant  Secretary  for  Public 
and  Indian  Housing. 

BtLUNG  CODE  421&-J3-P 
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HOPE  VI  NEIGHBORHOOD  NETWORKS 
APPLICATION  CHECKLIST 


PHA  Name: 


Development  Name:  _j -         

I.         HUD  forms  (nimibered  below)  can  be  obtained  of  the  Internet  at 
n.        http;//www.hud.eov/grants/index.cfm 
in.       PHA  CHECKOFF 


HUD  VERIFICATION 


Acknowledgment  of  Application  Receipt  (HUD-2993); 

Application  for  Federal  Assistance  (HUD-424) 

Applicant  Assurances  and  Certifications  (HUD-424B) 

Budget  Summary  for  Competitive  Grant  Programs  (HUD-424C); 

Grant  Application  Detailed  Budget  (HUD-424-CB); 

Grant  Application  Detailed  Budget  Worksheet  (HUD-424-CBW); 

Applicant/Recipient  Disclosure/Update  Report  (HUD-2880); 

Disclosure  of  Lobbying  Activities  (HUD-SF-LLL)  -  if  applicable 

Narrative  Responses  to  Rating  Factors 


(PR  Doc.  03-20673  Filed  8-12-03;  8:45  am]  , 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  13, 
2003 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Diallyl  sulfides;  correction; 

published  8-13-03 
Hydramethylnon;  published       , 

8-13-03 
Tralkoxydim;  put>lished  8-13- 

03 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau  * 

Vessel  cargo  manifest 

information;  confidentiality 

protection;  withdrawn; 

published  8-13-03 
Vessels  in  foreign  and 

domestic  trades: 

Tonnage  duties;  published 
8-13-03 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners;  paroling 
and  releasing,  etc.: 
District  of  Columbia  and 
United  States  codes; 
prisoners  serving 
sentences — 
Miscellaneous 
amendments;  published 
7-14-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Learjet;  published  8-13-03 

Standard  instrument  approach 
procedures;  published  8-13- 
03 

TREASURY  DEPARTMENT 

Ten-orism  Risk  Insurance 
Program;  published  8-13-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
8-20-03;  published  7-21- 
03  [PR  03-18447] 


Soyt)ean  promotion  and 
research  order 
United  Soybean  Board; 

membership  adjustment; 

comments  due  by  8-18- 

03;  published  6-17-03  [FR 

03-15270] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Salmon;  comments  due 
by  8-22-03;  published 
7-23-03  [FR  03-18734] 
Atlantic  coastal  fisheries 
cooperative 
management — 
Atlantic  striped  t>ass; 
comments  due  by  8-20- 
03;  published  7-21-03 
[FR  03-18491) 
Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  8-18- 
03;  published  7-18-03 
[FR  03-18343] 

DEFENSE  DEPARTMENT 

Courts-Martial  Manual;  review; 
comments  due  by  8-19-03; 
published  6-20-03  [FR  03- 
15574] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Polk:y  Act: 
Blanket  sales  certifk:ates; 
comments  due  by  8-18- 
03;  published  8-5-03  [FR 
03-19879] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  diesel  engines  and 

fuel;  emissions  standards; 

comments  due  by  8-20- 

03;  published  5-23-03  [FR 

03-09737] 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Colorado;  comments  due  by 

8-21-03;  published  7-22- 

03  [FR  03-18302] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 


Cok>rado;  comments  due  by 
8-21-03;  published  7-22- 
03  [FR  03-18303] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Pennsylvania;  comments 

due  by  8-18-03;  published 

7-18-03  [FR  03-18294] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

8-22-03;  published  7-23- 

03  [FR  03-18739] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Ftorida;  comments  due  by 

8-21-03;  published  7-22- 

03  [FR  03-18500] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Ftorida;  comments  due  by 
8-21-03;  published  7-22- 
03  [FR  03-18501] 
Georgia;  comments  due  by 
8-18-03;  published  7-18- 
03  [FR  03-18153] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comnoents  due  by 
8-20-03;  published  7-21- 
03  [FR  03-18298] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Indiana;  comments  due  by 

8-20-03;  published  7-21- 

03  [FR  03-18299] 
New  York;  comments  due 

by  8-20-03;  published  7- 

21-03  [FR  03-18300] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans:  approval  and 

promulgation;  various 

States: 

New  York;  comments  due 
by  8-20-03;  published  7- 
21-03  [FR  03-18301] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Texas;  comments  due  by  8- 
20-03;  published  7-1-03 
[FR  03-16582] 
Hazardous  waste  program 
authorizattons: 
Georgia,  comments  due  by 
8-18-03;  published  7-18- 
03  [FR  03-18296] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizattons: 
Georgia;  comments  due  by 
8-18-03;  published  7-18- 
03  [FR  03-18297] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Human  testing;  standards  arxJ 
criteria;  comments  due  by 
8-20-03;  published  8-6-03 
[FR  03-20154] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15261] 
Bacillus  pumilus  (strain 
QST2808);  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15129] 
Glyphosate:  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15128] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Lifeline  and  Link-Up 
programs;  comments 
due  by  8-18-03; 
published  7-17-03  [FR 
03-18056] 
Telecommunrcations  Act  of 
1996;  Implementation — 
Numbering  resource 
optimization;  telephor)e 
number  portability; 
comments  due  t)y  8-20- 
03;  published  7-21-03 
[FR  03-18364] 
Radio  stations;  tatiie  of 
assignn>ents: 
California  and  Texas: 
comments  due  by  8-22- 
03;  published  7-18-03  [FR 
03-18228] 
Mk:higan;  comments  due  by 
8-22-03;  published  7-18- 
03  [FR  03-18249] 
Various  States;  comments 
due  by  8-22-03;  published 
7-18-03  [FR  03-18227] 
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HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Buieau 

Electronic  cargo  information; 
advance  presentation 
requirement;  comments  due 
by  8-22-03;  Published  7-23- 
03  [FR  03-13558] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  anfj  threatened 
species: 
Findings  on  betitions,  etc. — 


Johnston's 
delisting; 


5-22-03 


frankenia; 
comments  due 


by  8-20-1)3;  published 


FR  03--I2748J 


SlicKspot  peqpergrass; 
comments  due  by  8-18- 
03;  published  7-18-03  [FR 
03-18402] 
Migratory  birci  iuiiiiny: 
Federal  Indiafi  reservations, 
off-reservalon  trust  lands, 
and  ceded  lands; 
comments  due  by  8-18- 
03;  publisted  8-8-03  [FR 
03-20290] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  rDlne  land 
reclamation  plan 
submissions 

Ohio;  comments  due  by  8- 
20-03;  published  7-21-03 
[FR  03-18468] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Organization,  functrons,  and 
authonty  delegations: 
Temporary  djjty  travel; 

issuance  of  motor  vehicle 

for  home-to-work 


transportatj 
due  by  8-; 

6-23-03  fFF 


comments 
-03;  published 
03-15693] 


NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

NARA  facilities 
Exhibitkjn  HMI;  hours  of 


operation; 


comments  due 


by  8  18-05;  published  6- 


17-03  [FR 


03-15190] 


NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
Ik^nsing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  8-18-03;  published  7- 
18-03  [FR  03-18260) 
NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage: 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  8-18-03;  published  7- 
18-03  [FR  03-18262] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 

Boeing;  comments  due  by 
8-18-03;  published  7-2-03 
[FR  03-16694] 

GROB-WERKE;  comments 
due  by  8-18-03;  published 
7-15-03  [FR  03-17818] 

McDonnell  Douglas; 
comments  due  by  8-18- 
03;  published  7-24-03  [FR 
03-18791) 

Pratt  &  Whitney;  comments 
due  by  8-18-03;  published 
6-17-03  [FR  03-15224] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Rolls-Royce  pic;  comments 
due  by  8-21-03;  published 
8-6-03  [FR  03-19475] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 

Saab;  comments  due  by  8- 
20-03;  published  7-21-03 
[FR  03-18419] 
Ainworthiness  standards: 

Special  conditions — 


AMSAFE,  Inc.,  Zenair 
model  CH2000  airplane; 
comments  due  by  8-18- 
03;  published  7-17-03 
[FR  03-18071) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Boeing  Model  747SP 
airplane;  comments  due 
by  8-21-03;  published 
7-22-03  [FR  03-18625] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  D  airspace;  comments 
due  by  8-21-03;  published 
7-22-03  [FR  03-18515] 

Class  D  and  Class  E4 
airspace;  comments  due  by 
8-18-03;  published  7-17-03 
[FR  03-18074] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  8-20-03;  published 
7-9-03  [FR  03-17253] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Private  activity  bonds; 
definition;  comments  due 
by  8-19-03;  published  5- 
14-03  [FR  03-11926] 
Qualified  retirement  plans; 
deemed  IRAs;  comments 
due  by  8-18-03;  published 
5-20-03  [FR  03-12675] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 


www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tt>e 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http^/ 
www.access.gpo  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  74/P.L.  108-67 

To  direct  the  Secretary  of 
Agriculture  to  convey  certain 
land  in  the  Lake  Tahoe  Basin 
Management  Unit,  Nevada,  to 
the  Secretary  of  the  Interior, 
in  trust  for  the  Washoe  Indian 
Tribe  of  Nevada  and 
Califomia.  (Aug.  1,  2003;  117 
Stat.  880) 

S.  128(VP.L.  108-68 

To  amend  the  PROTECT  Act 
to  clarify  certain  volunteer 
liability.  (Aug.  1,  2003;  117 
Stat.  883) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
publaws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  958 

[Docket  No.  FV03-958-01  FR] 

Onions  Grown  in  Certain  Designated 
Counties  in  Idaho,  and  Malheur 
County,  Oregon;  Increased 
Assessment  Rate  and  Defined  Fiscal 
Period 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 


summary:  This  final  rule  increases  the 
assessment  rate  established  for  the 
Idaho-Eastem  Oregon  Onion  Committee 
(Committee)  for  the  2003-2004  and 
subsequent  fiscal  periods  from  $0.08  to 
$0,095  per  hundredweight  of  onions 
handled,  and  establishes,  in  the 
regulatory  text,  the  Committee's  fiscal 
period  beginning  July  1  of  each  year  and 
ending  June  30  of  the  following  year. 
The  Committee  locally  administers  the 
marketing  order  that  regulates  the 
handling  of  onions  grown  in  designated 
counties  in  Idaho,  and  Malheur  County, 
Oregon.  Authorization  to  assess  onion 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  assessment  rate  will  remain  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated. 
EFFECTIVE  DATE:  August  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  M.  Hiller,  Northwest  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW.  Third  Ave.,  suite  385,  Portland,  OR 
97204;  Phone:  (503)  326-2724;  Fax: 
(503)  326-7440;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 


Washington,  DC  20250-0237;  telephone 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  130  and  Marketing  Order  No.  958, 
both  as  amended  (7  CFR  part  958), 
regulating  the  handling  of  onions  grown 
in  certain  designated  counties  in  Idaho, 
and  Malheur  Coimty,  Oregon, 
hereinafter  referred  to  as  the  "order." 
The  order  is  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
■  12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Idaho-Eastem  Oregon  onion 
handlers  are  subject  to  assessments. 
Funds  to  administer  the  order  are 
derived  from  such  assessments.  It  is 
intended  that  the  assessment  rate  as 
issued  herein  will  be  applicable  to  all 
assessable  onions  beginning  on  July  1 , 
2003,  and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 


:    place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed -not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2003-2004  and  subsequent  fiscal 
periods  from  $0.08  to  $0,095  per 
hundredweight  of  onions  handled,  and 
establishes,  in  the  regulatory  text,  the 
Committee's  fiscal  period.  The  fiscal 
period  begins  July  1  of  each  year  and 
ends  Jime  30  of  the  following  year. 

The  order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA, 
to  establish  a  fiscal  period.  The 
Committee  has  operated  under  a  fiscal 
period  of  July  1  through  Jime  30  since 
its  inception  in  the  late  1950's,  but  this 
period  has  never  been  specified  in  the 
regulatory  text.  This  rule  adds  to  the 
order's  rules  and  regulations  a 
definition  of  the  Committee's  fiscal 
period.  The  fiscal  period  will  be  defined 
to  be  the  12-month  period  beginning 
Jvdy  1  and  ending  June  30  of  the 
following  year,  both  dates  inclusive. 

The  order  also  provides  authority  for 
the  Committee,  with  the  approval  of 
USDA,  to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
Committee  consists  of  six  producer 
members,  four  handler  members  and 
one  public  member.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  2000-2001  and  subsequent 
fiscal  periods,  the  Committee  ^ 

recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  from  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  April  3,  2003, 
and  in  a  vote  of  seven  in  favor,  one 
against,  and  one  abstention, 
recommended  an  assessment  rate  of 
$0,095  per  hundredweight  of  onions 
handled.  The  assessment  rate  of  $0,095 
is  $0,015  higher  than  the  rate  currently 
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in  effect.  The  (jrder  authorizes  the 
Committee  to  istablish  an  operating 
reserve  of  up  to  one  fiscal  period's 
operational  expense.  However,  the 
Committee  has  maintained  the  operating 
reserve  at  a  leijel  of  approximately  one- 
half  of  one  fisoal  period's  operational 
expenses.  ThelCommittee,  over  the  last 
four  fiscal  periods,  has  reduced  its 
operating  reseh/e  to  this  level.  The 
Committee  reoommended  the  $0,015 
increase  so  tha  total  of  assessment 
income  ($870,^00),  contributions 
($79,800).  inte^st  income  ($6,000),  and 
other  income  (tSl,000)  will  equal  the 
recommendedjexpenses  for  2003-2004 
of  $957,000.  With  these  revenue 
soiut:es,  the  Committee  will  not  need  to 
access  its  operating  reserve  and  will 
maintain  the  reserve  at  the  ciurent  level. 
The  Commijtee  met  on  June  12,  2003, 
and  unanimously  recommended  2003- 
2004  expenditures  of  $957,000.  In 
comparison,  last  year's  budgeted 
expenditiu^s  if  ere  $1,044,824.  The 
major  expenditures  for  the  2003-2004 
fiscal  period  include  $10,000  for 
committee  exoenses,  $148,353  for  salary 
expenses,  $72  610  for  travel/office 
expenses,  $59  170  for  research 
expenses,  $27  250  for  export  expenses, 
$589,617  for  promotion  expenses,  and 
$50,000  for  ur  foreseen  marketing  order 
contingencies  Budgeted  expenses  for 
these  items  in  2002-2003  were  $10,000, 
S143.814,  S77  460,  $59,550,  $54,000, 
$675,000.  and  $25,000,  respectively. 

The  Commi  lee  estimates  that  onion 
shipments  for  the  2003-2004  fiscal 
period  will  be  approximately  9.160,000 
hundredweight,  which  should  provide 
$870,200  in  ai  sessment  income,  hicome 
derived  from  landler  assessments,  along 
with  contribu  ions  ($79,800),  interest 
income  ($6,0C0),  and  other  income 
($1,000)  will  (qual  expenses.  The 
Committee  es  imates  that  its  operating  ' 
reserve  will  b  ;  approximately  $434,303 
at  the  begixuii  ig  of  the  2003-2004  fiscal 
period.  Funds  in  the  reserve  will  be  kept 
within  the  m£  ximum  permitted  by  the 
order  of  appr(  iximately  one  fiscal  year's 
operational  expenses  (§958.44). 

The  assessr  lent  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  oi  terminated  by  USD  A 
upon  recomniendation  and  information 
submitted  by  Ithe  Committee  or  other 
available  information. 

Although  tlis  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recocunendations  for 
modification  pf  the  assessment  rate.  The 
dates  and  tim^es  of  Committee  meetings 
are  available  from  the  Committee,  or 


USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2003-2004  budget  and 
those  for  subsequent  fiscal  periods 
would  be  reviewed  and,  as  appropriate, 
approved  by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricidtimd  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  37  handlers 
of  Idaho-Eastern  Oregon  onions  who  are 
subject  to  regulation  under  the  order 
and  approximately  250  onion  producers 
in  the  regulated  production  area.  Small 
agricultural  service  firms  are  defined  by 
the  Small  Business  Administration 
(SBA)(13  CFR  121.201)  as  those  having 
annual  receipts  less  than  $5,000,000, 
and  small  agricultural  producers  are 
defined  as  those  having  annual  receipts 
less  than  $750,000. 

The  Committee  estimates  that  32  of 
the  37  handlers  of  Idaho-Eastern  Oregon 
onions  ship  under  $5,000,000  worth  of 
onions  on  an  annual  basis.  According  to 
the  "Vegetables  2002  Sununary" 
reported  by  the  National  Agricultural 
Statistics  Service,  the  total  farm  gate 
value  of  onions  in  the  regulated 
production  area  for  2002  was 
$93,807,000.  Therefore,  the  2002 
average  gross  revenue  for  an  onion 
producer  in  the  regulated  production 
area  was  $375,228.  Based  on  this 
information,  it  can  be  concluded  that 
the  majority  of  handlers  and  producers 
of  Idaho-Eastern  Oregon  onions  may  be 
classified  as  small  entities. 

This  rule  establishes,  in  the  regulatory 
text,  the  Committee's  fisced  period 
beginning  July  1  of  each  year  and 
ending  June  30  of  the  following  year, 
and  increases  the  assessment  rate 
established  for  the  Committee  for  the 


2003-2004  and  subsequent  fiscal 
periods  frorrL$0.08  to  $0,095  per 
hiuidred weight  of  onions  handled.  The 
Committee  recommended  an  assessment 
rate  of  $0,095  per  hundredweight, 
which  is  $0,015  higher  than  the  rate 
ciurently  in  effect.  The  quantity  of 
assessable  onions  for  the  2003-2004 
fiscal  period  is  estimated  at  9,160,000 
hundredweight.  Thus,  the  $0,095  rate 
should  provide  $870,200  in  assessment 
income,  which  along  with  anticipated 
contributions,  interest  income,  and 
other  income  will  cover  budgeted 
expenses  expected  to  total  about 
$957,000. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2003-2004  fiscal  period  include  $10,000 
for  conunittee  expenses,  $148,353  for 
salary  expenses ,$72,610  for  travel/ 
office  expenses,  $59,170  for  research 
expenses,  $27,250  for  export  expenses, 
$589,617  for  promotion  expenses,  and 
$50,000  for  unforeseen  marketing  order 
contingencies.  Budgeted  expenses  for 
these  items  in  2002-2003  were  $10,000, 
$143,814.  $77,460,  $59,550,  $54,000, 
$675,000,  and  $25,000,  respectively. 

The  Committee  reviewed  and 
unanimously  recommended  2003-2004 
expenditures  of  $957,000.  This  budget 
increases  the  budget  line  items  for 
salary  expenses  and  marketing  order 
'contingencies,  and  decreases  the  budget 
line  items  for  travel  and  office  expenses, 
research  expenses,  export  expenses,  and 
promotion  expenses.  Prior  to  arriving  at 
this  budget,  the  Committee  considered 
information  fi-om  various  sources, 
including  the  Idaho-Eastern  Oregon 
Onion  Executive,  Research,  Export,  and 
Promotion  Committees.  These 
subcommittees  discussed  alternative 
expenditiu^  levels,  based  upon  the 
relative  value  of  various  research  and 
promotion  projects  to  the  Idaho-Eastern 
Oregon  onion  industry.  The  assessment 
rate  of  $0,095  per  hundredweight  of 
assessable  onions  was  then  determined 
by  taking  into  consideration  the 
estimated  level  of  assessable  shipments, 
other  revenue  sources,  and  the 
Committee's  goal  of  not  having  to  use 
reserve  funds  during  2003-2004. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  shipping  season  indicates 
that  the  producer  price  for  the  2003- 
2004  season  could  be  about  $5.00  per 
hundredweight.  Therefore,  the 
estimated  assessment  revenue  for  the 
2003-2004  fiscal  period  as  a  percentage 
of  total  producer  revenue  could  be  about 
1.9  percent. 

Tnis  rule  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
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and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  order.  In 
addition,  the  Committee's  meetings 
were  widely  publicized  throughout  the 
Idaho-Eastern  Oregon  onion  industry 
and  all  interested  persons  were  invited 
to  attend  the  meetings  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  April 
3,  and  the  Jime  12,  2003,  meetings  were 
.  open  to  the  public  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Idaho-Eastern 
Oregon  onion  hemdlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  July  9,  2003  (68  FR  40815). 
A  copy  of  the  rule  was  provided  to 
Committee  staff,  who  in  tirni  made  it 
available  to  onion  producers,  handlers, 
and  other  interested  persons.  Finally, 
the  rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register  and  USDA.  A  15-day  comment 
period  ending  Jvdy  24,  2003.  was 
provided  to  allow  interested  persons  to 
respond  to  the  proposal.  No  comments 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
foimd  and  determined  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because  the  2003-2004  fiscal  period 
began  on  July  1.  2003.  and  the  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
onions  handled  during  such  fiscal 


period.  In  addition,  the  Committee 
needs  sufficient  funds  to  pay  its 
expenses  which  are  incurred  on  a 
continuous  basis.  Further,  handlers  are 
aware  of  this  action  which  was 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years.  Also,  a  15-day  comment  period 
was  provided  for  in  the  proposed  rule 
and  no  comments' were  received. 

List  of  Subjects  in  7  CFR  Part  958 

Onions,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  958  is  amended  as 
follows: 

PART  958— ONIONS  GROWN  IN 
CERTAIN  DESIGNATED  COUNTIES  IN 
IDAHO,  AND  MALHEUR  COUNTY. 
OREGON 

■  1.  The  authority  citation  for  7  CFR  part 
958  continues  to  read  as  foUows: 

Authority:  7  U.S.C.  601-674. 

■  2.  A  new  §  958.112  is  added  to  read  as 
follows: 

§958.112    Fiscal  period. 

The  fiscal  period  shall  begin  July  1  of 
each  year  and  end  June  30  of  the 
following  year,  both  dates  inclusive. 

■  3.  Section  958.240  is  revised  to  read  as 
follows: 

§958.240    Assessment  rate. 

On  and  after  July  1,  2003,  an 
assessment  rate  of  $0,095  per 
himdredweight  is  established  for  Idaho- 
Eastern  Oregon  onions. 

Dated:  August  8,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

|FR  Doc.  03-20691  Filed  8-13-03;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
10  CFR  Parts  1015  and  1018 

RiN  1901-AA98 

Collection  of  Claims  Owed  the  United 
States 

AGENCY:  Department  of  Energy. 
ACTION:  Direct  final  nde. 


summary:  This  direct  final  rule  adopts 
revisions  to  the  regulations  on 
Collection  of  Claims  Owed  the  United 
States  to  conform  to  the  Federal  Cleiims 
Collection  Standards  issued  by  the 
Department  of  the  Treasury  and  the 


Department  of  Justice.  The  revisions 
clarify  and  simplify  the  Department  of 
Energy's  debt  collection  standards  and 
reflect  changes  to  Federal  debt 
collection  procedures  that  were  made  by 
the  Debt  Collection  Improvement  Act  of 
1996  and  the  General  Accoimting  Office 
Act  of  1996. 

DATES:  This  direct  final  rule  will  be 
effective  November  12,  2003  without 
further  action,  unless  significant  adverse 
comment  is  received  by  September  15, 
2003.  If  significant  adverse  comment  is 
received,  the  Department  will  publish  a 
timely  withdrawal  of  the  rule  in  the 
Federal  Register.  [See  also  "Discussion 
of  Direct  Final  Rulemaking"  in  Section 
ni  of  the  SUPPLEMENTARY  INFORMATION 
section  of  this  notice.) 
ADDRESSES:  All  comments  should  be 
addressed  to  Helen  O.  Sherman, 
Director,  Office  of  Finance  and 
Accounting  Policy  (ME-10);  Office  of 
Management,  Budget  and  Evaluation, 
U.S.  Department  of  Energy.  1000 
Independence  Avenue.  SW., 
Washington.  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  R.  Pegnato,  Team  Leader, 
Management  Accounting  and  Cash 
Management  Team,  U.S.  Depar^ent  of 
Energy,  at  (301)  903-9704;  or  Susan  A. 
Donahue,  Accountant,  Management 
Accounting  and  Cash  Management 
Team,  U.S.  Department  of  Energy,  at 
(301) 903-4666. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  Department  of  Energy  (DOE) 
today  revises  and  consolidates  its  debt 
collection  regidations  that  are  codified 
at  10  CFR  parts  1015  and  1018.  The 
principal  purpose  of  this  rulemaking  is 
to  conform  DOE's  regulations  to  the 
government-wide  debt  collection 
regulations  that  were  published  by  the 
Treasury  and  Justice  Departments  (65 
FR  70390,  November  22.  2000). 
Consistent  with  that  purpose,  today's 
revised  regidations  largely  track  the 
wording  of  the  government-wide 
regulations.  Any  significant  differences 
are  discussed  below.  The  Secretary  of 
Energy  has  approved  the  revised 
regulations  for  application  to  all 
divisions  of  DOE  including  the  National 
Nuclear  Security  Administration. 

More  specifically,  this  ndemalcing  is 
intended: 

(a)  To  reflect  changes  to  Federal  debt 
collection  procediu«s  made  by  the  Debt 
Collection  Improvement  Act  of  1996 
(DCIA),  Pubhc  Law  104-134, 110  Stat. 
1321,  1358  (April  26.  1996)  as  part  of 
the  Omnibus  Consolidated  Rescissions 
and  Appropriations  Act  of  1996;  and  the 
publication  of  the  revised  Federal 
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Claims  Collection  Standards  (FCCS) 
under  new  chapter  IX,  Title  31,  Code  of 
Federal  Regulitions  (65  FR  70390, 
November  22,J2000)  by  the  Department 
of  the  Treasury  fTreasury)  and  the 
Department  oj  Justice  (DOJ). 

(b)  To  reflect  the  detailed  guidance 
issued  by  Trea  sury  and  codified  at  31 
CFR  part  285.  pebt  Collection 
Authorities  ui  der  the  DCIA.  See,  e.g., 
Offset  of  Tax  I  :efund  Payments  to 
Collect  Past-Due,  Legally  Enforceable 
Non-Tax  Debt  (63  FR  46140,  Aug.  28. 
1998);  Offset  qf  Federal  Benefit 
Payments  to  Oollect  Past-Due,  Legally 
Enforceable  Nbn-Tax  Debt  (63  FR  71204, 
Dec.  23. 1998)t  Salary  Offset  (63  FR 
23354,  Apr.  24,  1998);  Administrative 
Wage  Gamishinent  (65  FR  51867,  Oct. 
11,  2001);  Transfer  of  Debts  to  Treasury 
for  Collection|(64  FR  22906,  Apr.  28, 
1999);  Barring  Delinquent  Debtors  From 
;ral  Loans  or  Loan 
uarantees  (63  FR  67754, 


Obtaining  Fei 
Insurance  or 
Dec.  8, 1998). 
(c)  To  inco: 
Referral  of  De 
Offset,  into  1 


)orate  10  CFR  part  1018, 
)ts  to  IRS  for  Tax  Refund 
CFR  part  1015,  Collection 


of  Claims  Ow4d  the  United  States. 

n.  Discussionj  of  Direct  Final  Rule 

Revised  10  fcFR  part  1015  includes 
the  following  piajor  changes  from  DOE's 
existing  regulitions: 

(1)  The  con  ent  of  10  CFR  part  1018, 
Referral  of  De  )ts  to  IRS  for  Tax  Refund 
Offset,  was  m  srged  into  10  CFR  part 
1015. 

(2)  The  revised  10  CFR  part  1015 
reflects  the  el  mination  of  the 
Comptroller  C  eneral's  role  in  Federal 
debt  coUectio  i. 

(3)  The  revised  10  CFR  part  1015 
reflects  the  re  juirement  that  DOE  use 
govemment-v  ide  debt  collection 
contracts  (wit  i  certain  exceptions)  for 
referrals  to  pr  vate  collection 
contractors. 

(4)  The  revi  sed  10  CFR  part  1015 
contains  a  ne  v  requirement  that  DOE 
and  debtors  e  (change  mutual  releases  of 
non-tax  liabil  ties  in  all  appropriate 
instances  wh(  m  a  claim  is  compromised. 

(5)  The  rev:  sed  10  CFR  part  1015 
reflects  the  in  crease  in  the  principal 
claim  amoun'  from  up  to  $20,000  to  up 
to  $100,000,  <  ir  such  other  amount  as  the 
Attorney  Gen  sral  may  direct,  that  DOE 
is  authorized  to  compromise  or  to 
suspend  or  te  rminate  collection  activity 
thereon,  with  out  concurrence  by  the 
DOJ.  In  addit  on,  the  minimxmi  amount 
of  a  claim  tha  t  may  be  referred  to  the 
DOJ  is  increa  sed  from  $600  to  $2,500,  or 
such  other  an  lount  as  the  Attorney 
General  may  direct.  The  circumstances 
under  which  the  DOJ  will  litigate  when 
the  claim  ambunt  does  not  meet  the 


minimum  threshold  have  not  been 
changed. 

(6)  The  revised  10  CFR  part  1015 
reflects  several  new  debt  collection 
procedures  xmder  the  DCIA,  including, 
but  not  limited  to: 

(a)  The  Treasury  Regulations  provide 
that  agencies  shall  set  forth  in  their 
regulations  the  circumstances  under 
which  interest  and  related  charges  will 
not  be  imposed  for  periods  during 
which  collection  activity  has  been 
suspended  pending  agency  review.  The 
revised  10  CFR  1015.212(h)  provides 
that  when  a  debtor  requests  a  waiver  or 
review  of  the  debt,  DOE  will  continue 
to  accrue  interest,  penalties  and 
administrative  costs  during  die  period 
collection  activity  is  suspended.  Upon 
completion  of  DOE's  review,  interest, 
penalties  and  administrative  costs 
related  to  the  portion  of  the  debt  found 
to  be  without  merit  will  be  waived; 

(b)  Transfer  or  referral  of  delinquent 
debt  to  Treasiuy  or  Treasury-designated 
debt  collection  centers  for  collection, 
known  as  "cross-servicing"; 

(c)  Mandatory  credit  bureau  reporting, 
and; 

(d)  Mandatory  prohibition  against 
extending  Federal  financial  assistance 
in  the  form  of  a  loan  or  loan  guarantee 
to  delinquent  debtors. 

(7)  The  revised  10  CFR  part  1015 
requires  one  demand  letter  before  taking 
appropriate  collection  actions. 
Previously  DOE  required  three  letters 
before  taking  further  collection  action. 

(8)  A  section  on  cost  analysis  has  been 
added  to  10  CFR  1015.212,  Interest, 
penalties  and  administrative  costs.  This 
section  ensures  that  the  most  cost 
effective  alternative  collection 
techniques  are  used  with  respect  to  the 
extensiveness  of  collection  efforts,  the 
evaluation  of  offers  of  compromise,  and 
the  establishment  of  minimum  debt 
amounts  below  which  collection  efforts 
need  not  be  taken. 

(9)  A  new  §  1015.207,  Suspension  or 
revocation  of  eligibility  for  loans  and 
loan  guarantees,  licenses,  permits,  or 
privileges,  has  been  added. 

m.  Discussion  of  Direct  Final 
Rulemaking 

DOE  is  publishing  this  final  rule 
without  prior  proposal  because  we  view 
this  as  a  noncontroversial  amendment 
and  anticipate  no  significant  adverse 
conunent.  This  rulemaking  merely 
conforms  DOE's  regulations  on  debt 
collection  to  Treasury  and  DOJ 
standards  and  to  procedvu-es  required  by 
statute.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register,  we  are  publishing  a  separate 
document  that  will  serve  as  the  proposal 
to  amend  10  CFR  part  1015  if  significant 


adverse  comment  is  filed.  This  rule  will 
be  effective  on  November  12,  2003 
without  further  notice  unless  we  receive 
significant  adverse  comment  by 
September  15,  2003.  If  DOE  receives 
such  an  adverse  comment  on  one  or 
more  distinct  amendments,  paragraphs, 
or  sections  of  this  direct  find  rule,  DOE 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  indicating  which 
provisions  will  become  effective  and 
which  provisions  are  being  withdrawn 
due  to  adverse  comment.  Any  distinct 
amendment,  paragraph,  or  section  of 
today's  direct  final  rule  for  which  we  do 
not  receive  significant  adverse  comment 
will  become  effective  on  the  date  set 
forth  in  this  direct  final  rule, 
notwithstanding  any  adverse  comment 
on  any  other  distinct  amendment, 
paragraph,  or  section  of  today's  rule.  If 
significant  adverse  comment  is  received, 
we  will  address  all  public  comments  in 
a  subsequent  final  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

IV.  Regulatory  Analysis 

A.  Executive  Order  12866 

Today's  regulatory  action  has  been 
determined  not  to  be  "a  significant 
regulatory  action"  under  Executive 
Order  12866,  "Regulatory  Planning  and 
Review,"  (58  FR  51735,  October  4, 
1993).  Accordingly,  this  action  was  not 
subject  to  review  under  that  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  preparation 
of  an  initial  regulatory  flexibility 
analysis  for  any  rule  that  by  law  must 
be  proposed  for  public  comment,  imless 
the  agency  certifies  that  the  rule,  if 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
amends  10  CFR  part  1015  to  incorporate 
revisions  to  the  Federal  Claims 
Collection  Standards  issued  by  Treasury 
and  DOJ  and  to  reflect  changes  to 
Federal  debt  collection  procedures 
made  by  the  Debt  Collection 
Improvement  Act  of  1996  and  the 
General  Accounting  Office  Act  of  1996. 
Most  of  the  rule  provisions  relate  to 
agency  management  and  procedure  or 
are  stated  as  policy  statements.  This  rule 
contains  few,  if  any,  new  substantive 
requirements  that  direcdy  apply  to 
members  of  the  public.  Any  incremental 
economic  impact  of  this  rule  on  small 
entities  would  be  small.  For  these 
reasons,  DOE  certifies  that  this  direct 
final  nde  will  not  have  a  significant 
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economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly, 
DOE  did  not  prepare  a  regulatory 
flexibility  analysis  for  the  rule. 

C.  Paperwork  Reduction  Act 

No  new  collection  of  information  is 
imposed  by  this  direct  final  rule. 
Accordingly,  no  clearance  by  OMB  is 
required  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501,  et  seq.). 

D.  National  Environmental  Policy  Act 

DOE  has  concluded  that  promulgadon 
of  this  rule  falls  into  a  class  of  actions 
that  would  not  individually  or 
cumidatively  have  a  significant  impact 
on  the  human  enviroiunent,  as 
determined  by  DOE's  regxilations 
implementing  the  National 
Enviromnental  Policy  Act  of  1969  (42 
U.S.C.  4321,  et  seq.).  Specifically,  this 
rule  deals  only  with  agency  procedures 
and,  therefore,  is  covered  under  the 
Categorical  Exclusion  in  paragraph  A6 
to  subpart  D,  10  CFR  part  1021. 
Accordingly,  neither  an  environmental 
assessment  nor  an  environmental 
impact  statement  is  required. 

E.  Executive  Order  13132 

Executive  Order  13132  (64  FR  43255, 
August  4,  1999^  imposes  certain 
requirements  on  agencies  formulating 
and  implementing  policies  or 
regidaUons  that  preempt  State  law  or 
that  have  federalism  implications. 
Agencies  are  required  to  examine  the 
constitutional  and  statutory  authority 
supporting  any  action  that  would  limit 
the  policymaldng  discretion  of  the 
States  and  carefully  assess  the  necessity 
for  such  actions.  DOE  has  examined 
today's  rule  and  has  determined  that  it 
does  not  preempt  State  law  and  does  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  goverxunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  No  further  action 
is  required  by  Executive  Order  13132. 

F.  Executive  Order  12988 

With  respect  to  the  review  of  existing 
regulations  and  the  promidgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  (61  FR  4729,  February  7, 
1*96),  imposes  on  Federal  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  vmte 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  biu-den  reduction.  Section  3(b)  of 
Executive  Order  12988  specifically 


requires  that  Executive  agencies  make 
every  reasonable  effort  to  ensure  that  the 
regulation:  (1)  Clearly  specifies  the 
preemptive  effect,  if  any;  (2)  clearly 
specifies  any  effect  on  existing  Federal 
law  or  regidation;  (3)  provides  a  clear 
legal  standard  for  affected  conduct 
while  promoting  simplification  and 
burden  reduction;  (4)  specifies  the 
retroactive  effect,  if  any;  (5)  adequately 
defines  key  terms;  and  (6)  addresses 
other  important  issues  affecting  clarity 
and  general  draftsmanship  imder  any 
guidelines  issued  by  the  Attorney 
General.  Section  3(c)  of  Executive  Order 
12988  requires  Executive  agencies  to 
review  regulations  in  light  of  appficable 
standards  in  section  3(a)  and  section 
3(b)  to  determine  whether  they  are  met 
or  it  is  unreasonable  to  meet  one  or 
more  of  them.  DOE  has  completed  the 
required  review  and  determined  that,  to 
the  extent  permitted  by  law,  this  final 
rule  meets  the  relevant  standards  of 
Executive  Order  12988. 

G.  Unfunded  Mandates  Reform  Act 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4) 
requires  each  Federal  agency  to  prepare 
a  written  assessment  of  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  rule  that  may  residt  in  the 
expenditure  by  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one  year.  The  Act  also  requires  a 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  of  State,  local,  and  tribal 
governments  on  a  proposed  "significant 
intergovernmental  mandate,"  audit 
requires  an  agency  to  develop  a  plan  for 
giving  notice  and  opportimity  for  timely 
input  to  potentially  affected  small 
governments  before  establishing  any 
requirement  that  might  significanUy  or 
uniquely  affect  small  governments.  The 
rule  published  today  does  not  contain 
any  Federal  mandate;  therefore,  these 
requirements  do  not  apply. 

H.  Treasury  and  General  Government 
Appropriations  Act,  1999 


Section  654  of  the  Treasury  and 
General  Govenmient  Appropriations 
Act,  1999  (Pub.  L.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  This  rulemaking  is 
not  subject  to  a  requirement  to  propose 
for  public  conunent,  and  section  654 
therefore  does  not  apply. 


/.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  2001 

The  Treasury  and  General 
Government  Appropriations  Act,  2001 
(44  U.S.C.  3516,  note)  provides  for 
agencies  to  review  most  disseminations 
of  information  to  the  public  under 
guidelines  established  by  each  agency 
pursuant  to  general  guideline  issued  by 
OMB.  OMB's  guidelines  were  published 
at  67  FR  8452  (February  22.  2002),  and 
DOE's  guidelines  were  published  at  67 
FR  62446  (October  7.  2002).  DOE  has 
reviewed  today's  notice  imder  the  OMB 
and  DOE  guidelines  and  has  concluded 
that  it  is  consistent  with  applicable 
policies  in  those  guidelines. 

/.  Review  Under  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 

As  required  by  5  U.S.C.  801,  DOE  will 
report  to  Congress  on  the  promulgation 
of  today's  rule  prior  to  its  effective  date. 
The  report  will  state  that  it  has  been 
determined  that  the  rule  is  not  a  "major 
rule"  as  defined  by  5  U.S.C.  804(2). 

List  of  Subjects         . 

10  CFR  Part  1015 

Administrative  practice  and 
procedure.  Antitrust,  Claims,  Federal 
employees.  Fraud  penalties.  Privacy. 

10  CFR  Part  1018 

Claims,  Income  taxes. 

Issued  in  Washington,  DC,  on  August  6, 
2003. 

James  T.  Campbell, 

Acting  Director.  Office  of  Management, 
Budget  and  Evaluation/Acting  Chief 
Financial  Officer 

■  For  the  reasons  set  out  in  the  preamble, 
DOE  hereby  amends  tide  10  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  1015— COLLECTION  OF  CLAIMS 
OWED  THE  UNITED  STATES 

■  1.  Part  1015  is  revised  to  read  as 
follows: 

PART  1015— COLLECTION  OF  CLAIMS 
OWED  THE  UNITED  STATES 


Subpart  A— General 

1015.100  Scope. 

1015.101  Prescription  of  standards. 

1015.102  Definitions  and  construction. 

1015.103  Antitrust,  fraud,  tax,  interagency, 
transportation  account  audit,  acquisition 
contract,  and  Hnancial  assistance 
instrument  claims  excluded. 

1015.104  Compromise,  waiver,  or 
disposition  under  other  statutes  not 
precluded. 

1015.105  Form  of  payment. 

1015.106  Subdivision  of  claims  not 
authorized. 
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1015.107  Reqiired  administrative 
proceed  ingi 

1015.108  No  private  rights  created. 

Subpart  B— Standards  for  the 
Administrative  Collection  of  Claims. 

1015.200  Scoffe. 

1015.201  Aggr  issive  agency  collection 
activity. 

1015.202  Demind  for  payment. 
Colh  ction  by  administrative 


1015.203 
offset 
1015.204 
1015.205 
1015.206 


Repc  rting  debts. 

Cred  f  reports. 

Cont  acting  with  private 

collection  c  jnlractors  and  with  entities 
that  locate  <  nd  recover  unclaimed  assets. 

1015.207  Susp  ension  or  revocation  of 
eligibility  f (  r  loans  and  loan  guaranties, 
licenses.  \w.  -mits.  or  privileges. 

1015.208  Adn  inistrative  wage  garnishment. 

1015.209  Tax   efund  offset. 

1015.210  Liqu  dation  of  collateral. 

1015.211  Colli  ction  in  installments. 

1015.212  Intel  3st.  penalties,  and 
administrat  ve  costs. 

1015.213  Ana  ysis  of  costs. 

1015.214  Use  md  disclosure  of  mailing 
addresses. 

1015.215  Fed«  ral  salary  offset. 

1015.216  Exeriptions. 

Subpart  C— Stifidards  for  Compromise  of 
Claims. 


Scof 
Sco[ 


e  and  application, 
for  compromise. 
Enff^-cement  policy. 

and  several  liability. 
Further  review  of  compromise 


Base; 


Con; 


ideration  of  tax 

to  the  Government, 
lai  releases  of  the  debtor  and 


1015.400 
1015.401 
1015.402 
1015.403 
1015.404 
1015.405 


1015.300 
1015.301 
1015.302 
1015.303 
1015.304 
1015.305 

offers 
1015.306 

consequendes 
1015.307     Mut     ■ 

the  Governhient 

Subpart  D— StJ  ndards  for  Suspending  or 
Terminating  Cc  llection  Activity. 

Sco]  le. 

Sco]  e  and  application. 
Sus  ension  of  collection  activity. 
Ten  lination  of  collection  activity. 
Exci  ption  to  termination. 
Disl  arge  of  indebtedness: 
reporting  n  iquirements. 

Subpart  E— Referrals  to  the  Department  of 
Justice. 

1015.500     Scoj>i 
1015.501 

Justice  and 

Treasury's 
1015.502 
1015.503 

Report. 
1015.504 
1015.505     Mi 

the  Departinent 


Refi'rals  to  the  Department  of 
the  Department  of  the 
Cross-Servicing  Program. 

Proi  ipt  referral. 

Clatns  Collection  Litigation 


in 


Authority:  3 

3717,  3718,  an 
7101,  etseq 


Preservation  of  evidence. 

imum  amount  of  referrals  to 
of  Justice. 


U.S.C.  3701,3711.3716, 
3720B:  42  U.S.C.  2201  and 
5|)  U.S.C.  2401  et  seq. 


Subpart  A— <Ileneral 

§1015.100    S^ope. 

This  subpa  "t  describes  the  scope  of 
the  standards  set  forth  in  this  part.  This 


subpart  corresponds  to  31  CFR  part  900 
in  the  Department  of  the  Treasury 
(Treasury)  Federal  Claims  Collection 
Standards. 

§  1 01 5.1 01     Prescription  of  standards. 

(a)  The  Secretary  of  the  Treasury  and 
the  Attorney  General  of  the  United 
States  issued  regulations  in  31  CFR 
parts  900-904,  under  the  authority 
contained  in  31  U.S.C.  3711(d)(2).  Those 
regulations  prescribe  standards  for 
Federal  agency  use  in  the  administrative 
collection,  offset,  compromise,  and  the 
suspension  or  termination  of  collection 
activity  for  civil  claims  for  money, 
funds,  or  property,  as  defined  by  31 
U.S.C.  3701  (b),  unless  specific  Federal 
agency  statutes  or  regulations  apply  to 
such  activities  or,  as  provided  for  by 
Title  11  of  the  United  States  Code,  when 
the  claims  involve  bankruptcy.  The 
regulations  in  31  CFR  parts  900-904 
also  prescribe  standards  for  referring 
debts  to  the  Department  of  Justice  (DOJ) 
for  litigation.  Additional  guidance  is 
contained  in  the  Office  of  Management 
and  Budget's  (OMB)  Circular  A-129 
(Revised),  "Policies  for  Federal  Credit 
Programs  and  Non-Tax  Receivables," 
the  Treasury's  "Managing  Federal 
Receivables,"  and  other  publications 
concerning  debt  collection  and  debt 
management.  These  publications  are 
available  from  the  Department  of  Energy 
(DOE)  Office  of  Financial  Policy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 

(b)  Additional  rules  governing 
centralized  administrative  offset  and  the 
transfer  of  delinquent  debt  to  Treasury 
or  Treasury-designated  debt  collection 
centers  for  collection  (cross-servicing) 
under  the  Debt  Collection  Improvement 
Act  of  1996  (DCIA).  Public  Law  104- 
134,  110  Stat.  1321,  1358  (April  26, 
1996),  are  set  forth  in  separate 
regulations  issued  by  Treasury.  Rules 
governing  the  use  of  certain  debt 
collection  tools  created  under  the  DCIA, 
such  as  administrative  wage 
garnishment,  also  are  set  forth  in 
separate  regulations  issued  by  Treasury. 
See  generally,  31  CFR  part  285. 

(c)  DOE  is  not  limited  to  the  remedies 
contained  in  this  part  and  may  use  any 
other  authorized  remedies,  including 
alternative  dispute  resolution  and 
arbitration,  to  collect  civil  claims,  to  the 
extent  that  such  remedies  are  not 
inconsistent  with  the  Federal  Claims 
Collection  Act,  as  amended,  Public  Law 
89-508,  80  Stat.  308  (July  19,  1966),  the 
Debt  Collection  Act  of  1982,  Public  Law 
97-365,  96  Stat.  1749  (October  25, 
1982),  the  DCIA  or  other  relevant  law. 
The  regulations  in  thia  part  do  not 
impair  DOE's  common  law  rights  to 
collect  debts. 


(d)  Standards  and  policies  regarding 
the  classification  of  debt  for  accounting 
purposes  (for  example,  write-off  of 
uncollectible  debt)  are  contained  in 
OMB's  Circular  A-129  (Revised), 
"Policies  for  Federal  Credit  Programs 
and  Non-Tax  Receivables." 

§  1 01 5.1 02    Definitions  and  construction. 

(a)  For  the  purposes  of  the  standards 
in  this  part,  the  terms  "claim"  and 
"debt"  are  synonymous  and 
interchangeable.  They  refer  to  £ui 
amount  of  money,  funds,  or  property 
that  has  been  determined  by  an  agency 
official  to  be  due  the  United  States  from 
any  person,  organization,  or  entity, 
except  another  Federal  agency.  For  the 
purposes  of  administrative  offset  under 
31  U.S.C.  3716,  the  terms  "claim"  and 
"debt"  include  an  amoimt  of  money, 
funds,  or  property  owed  by  a  person  to 
a  State  (including  past-due  support 
being  enforced  by  a  State),  the  District 
of  Columbia,  American  Samoa,  Guam, 
the  United  States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  Commonwealth  of  Puerto 
Rico. 

(b)  A  debt  is  "delinquent"  if  it  has  not 
been  paid  by  the  date  specified  in  DOE's 
initial  wrritten  demand  for  payment  or 
applicable  agreement  or  instrument 
(including  a  post-delinquency  payment 
agreement),  unless  other  satisfactory 
payment  arrangements  have  been  made. 

(c)  In  this  part,  words  in  the  plural 
form  shall  include  the  singular  and  vice 
versa,  and  words  signifying  the 
masculine  gender  shall  include  the 
feminine  and  vice  versa.  The  terms 
"includes"  and  "including"  do  not 
exclude  matters  not  listed  but  do 
include  matters  that  are  in  the  same 
general  class. 

(d)  Recoupment  is  a  special  method 
for  adjusting  debts  arising  imder  the 
same  transaction  or  occurrence.  For 
example,  obligations  arising  under  the 
same  contract  generally  are  subject  to 
recoupment. 

(e)  The  term  "Department  of  Energy" 
or  "DOE"  includes  the  National  Nuclear 
Security  Administration. 

§  1 01 5.1 03    Antitrust,  fraud,  tax, 
Interagency,  transportation  account  audit, 
acquisition  contract,  and  financial 
assistance  Instrument  claims  excluded. 

(a)  The  standards  in  this  part  relating- 
to  compromise,  suspension,  and 
termination  of  collection  activity  do  not 
apply  to  any  debt  based  in  whole  or  in 
part  on  conduct  in  violation  of  the 
antitrust  laws  or  to  any  debt  involving 
fraud,  the  presentation  of  a  false  claim, 
or  misrepresentation  on  the  part  of  the 
debtor  or  any  party  having  an  interest  in 
the  claim.  Only  the  DOJ  has  the 
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authority  to  compromise,  suspend,  or 
terminate  collection  activity  on  such 
claims.  The  standards  in  this  part 
relating  to  the  administrative  collection 
of  claims  do  apply,  but  only  to  the 
extent  authorized  by  the  DOJ  in  a 
particular  case.  Upon  identification  of  a 
claim  based  in  whole  or  in  part  on 
conduct  in  violation  of  the  antitrust 
laws  or  any  claim  involving  fraud,  the 
presentation  of  a  false  claim,  or 
misrepresentation  on  the  part  of  the 
debtor  or  any  party  having  an  interest  in 
the  claim,  DOE  will  promptly  refer  the 
case  to  the  DOJ  for  action.  At  its 
discretion,  the  DOJ  may  return  the  claim 
to  DOE  for  fiulher  handling  in 
accordance  with  the  standards  in  this 
part. 

(b)  Part  1015  does  not  apply  to  tax 
debts. 

(c)  Part  1015  does  not  apply  to  claims 
between  Federal  agencies.  Federal 
agencies  should  attempt  to  resolve 
interagency  claims  by  negotiation  in     *■ 
accordance  with  Executive  Order  12146 
(3  CFR,  1980  Comp.,  pp.  409-412). 

(d)  Part  1015  does  not  apply  to  claims 
arising  from  the  audit  of  transportation 
accounts  pursuant  to  31  U.S.C.  3726 
which  shall  be  determined,  collected, 
compromised,  terminated,  or  setUed  in 
accordance  with  regulations  published 
imder  the  authority  of  31  U.S.C.  3726 
[see  41  CFR  parts  101-141, 
administered  by  the  Director,  Office  of 
Transportation  Audits,  General  Services 
Administration)  and  are  otherwise 
excepted  from  these  regulations. 

(e)(1)  Part  1015  does  not  apply  to 
claims  arising  out  of  acquisition 
contracts,  subcontracts,  and  purchase 
orders  which  are  subject  to  the  Federal 
Acquisition  Regulations  System, 
including  the  Federal  Acquisition 
Regulation,  48  CFR  subpart  32.6.  and 
the  Department  of  Energy  Acquisition 
Regulation,  48  CFR  subpart  932.6,  and 
which  shall  be  determined  or  settled  in 
accordance  with  those  regulations;  and 

(2)  Part  1015  does  not  apply  to  claims 
arising  out  of  financial  assistance 
instnunents  (e.g.,  grants,  cooperative 
agreements,  and  contracts  imder 
cooperative  agreements)  and  loans  and 
loan  guarantees,  which  shall  be 
determined  or  settled  in  accordance 
with  10  CFR  600.26  and  10  CFR 
600.112(f). 

§  1 01 5. 1 04  Compromise,  waiver,  or 
disposition  under  other  statutes  not 
precluded. 

Nothing  in  this  part  precludes  DOE 
from  disposing  of  any  claim  under 
statutes  and  implementing  regulations 
other  than  subchapter  n  of  chajiter  37  of 
Tide  31  of  the  United  States  Code 
(Claims  of  the  United  States 


Government)  and  the  standards  in  this 
part.  In  such  cases,  the  specifically 
applicable  laws  and  regulations  will 
generally  take  precedence  over  this  part. 

§1015.105    Form  of  payment 

Claims  may  be  paid  in  the  form  of 
money  or,  when  a  contractual  basis 
exists,  the  Government  may  demand  the 
return  of  specific  property  or  the 
performance  of  specific  services. 

§  1015.106    Subdivision  of  claims  not 
auttiorized. 

Debts  may  not  be  subdivided  to  avoid 
the  monetaiy  ceiling  established  by  31 
U.S.C.  3711(a)(2).  A  debtor's  liability 
arising  from  a  particular  transaction  or 
contract  shall  be  considered  a  single 
debt  in  determining  whether  the  debt  is 
one  of  less  than  $100,000  (excluding 
interest,  penalties,  and  administrative 
costs)  or  such  higher  amount  as  the 
Attorney  General  shall  from  time  to  time 
prescribe  for  purposes  of  compromise  or 
suspension  or  termination  of  collection 
activity. 

§1015.107    Required  administrative 
proceedings. 

DOE  is  not  requfred  to  omit,  foreclose, 
or  duplicate  administrative  proceedings 
required  by  contract  or  other  laws  or 
regulations. 

§  1015.108    No  private  rights  created. 
The  standards  in  this  part  do  not 
create  any  right  or  benefit,  substantive 
or  procedural,  enforceable  at  law  or  in 
equity  by  a  party  against  the  United 
States,  its  agencies,  its  officers,  or  any 
other  person,  nor  shall  the  failure  of 
DOE,  Treasury,  the  DOJ  or  other  agency 
to  comply  with  any  of  the  provisions  of 
this  part  be  available  to  any  debtor  as  a 
defense. 

Subpart  B— Standards  for  the 
Administrative  Coilectlon  of  Claims 

§1015.200    Scope. 

The  subpart  sets  forth  the  standards 
for  administrative  collection  of  claims 
under  this  part.  This  subpart 
corresponds  to  31  CFR  part  901  of  the 
Treasury  Federal  Claims  Collection 
Standards. 

§  1 01 5.201    Aggressive  agency  collection 
activity. 

(a)  Heads  of  DOE  Headquarters 
Elements  and  Field  Elements  or  their 
designees  must  prompUy  notify  the 
appropriate  DOE  finance  office  of  claims 
arising  from  their  operations.  A  claim 
will  be  recorded  and  controlled  by  the 
responsible  finance  office  upon  receipt 
of  docimientation  from  a  competent 
authority  establishing  the  amoimt  due. 

(b)  In  accordance  with  31  CFR 
Chapter  IX  parts  900-904  and  this  part, 


DOE  will  aggressively  collect  all  debts 
arising  out  of  activities.  Collection 
activities  shall  be  undertaken  prompdy 
with  follow-up  action  taken  as 
necessary. 

(c)  Debts  referred  or  transferred  to 
Treasury,  or  Treasury-designated  debt 
collection  centers  under  the  authority  of 
31  U.S.C.  3711(g).  shall  be  serviced, 
collected,  or  compromised,  or  the 
collection  action  will  be  suspended  or 
terminated,  in  accordance  with  the 
statutory  requirements  and  authorities 
applicable  to  the  collection  of  such 
debts. 

(d)  DOE  will  cooperate  with  other 
agencies  in  its  debt  collection  activities. 

(e)  DOE  will  refer  debts  to  Treasury  as 
soon  as  due  process  requirements  are 
complete,  and  should  refer  such  debts 
no  later  than  180  days  after  the  debt  has 
become  deUnquent.  On  behalf  of  DOE, 
Treasury  will  take  appropriate  action  to 
collect  or  compromise  the  referred  debt, 
or  to  suspend  or  terminate  collection 
action  thereon,  in  accordance  with  the 
statutory  and  regulatory  requirements 
and  authorities  applicable  to  the  debt 
and  action.  Appropriate  action  to  collect 
a  debt  may  include  referral  to  another 
debt  collection  center,  a  private 
collection  contractor,  or  the  DOJ  for 
litigation.  (See  31  CFR  285.12,  Transfer 
of  Debts  to  Treasury  for  Collection.) 
This  requirement  does  not  apply  to  any 
debt  that: 

(1)  Is  in  litigation  or  foreclosure; 

(2)  Will  be  disposed  of  under  an 
approved  asset  sale  program; 

(3)  Has  been  referred  to  a  private 
collection  contractor  for  a  period  of  time 
acceptable  to  Treasury;  or 

(4)  Will  be  collected  under  internal 
offset  procedures  within  three  years 
after  the  debt  first  became  delinquent. 

(f)  Treasury  is  authorized  to  charge  a 
fee  for  services  rendered  regarding 
referred  or  transferred  debts.  DOE  will 
add  the  fee  to  the  debt  as  an 
administrative  cost  (see  §  1015.212(c)). 

§  1 01 5.202    Demand  for  payment 

(a)  Written  demand  as  described  in 
paragraph  (b)  of  this  section  will  be 
made  promptly  upon  a  debtor  of  the 
United  States  in  terms  that  inform  the 
debtor  of  the  consequences  of  failing  to 
cooperate  with  DOE  to  resolve  the  debt 
Generally,  one  demand  letter  issued  30 
days  after  the  initial  notice,  bill,  or 
written  demand  should  suffice.  When 
necessary  to  protect  the  Government's 
interest  (for  example,  to  prevent  the 
ruiming  of  a  statute  of  limitations), 
written  demand  may  be  preceded  by 
other  appropriate  actions  under  this 
Part,  including  immediate  referral  for 
litigation. 
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(b)  Demand  etters  will  inform  the 
debtor  of: 

(1)  The  basis  for  the  indebtedness  and 
the  rights,  if  ai  ly.  the  debtor  may  have 
to  seek  review  within  DOE; 

(2)  The  appl  cable  standards  for 
imposing  any  nterest,  penalties,  or 
administrative  costs; 

(3)  The  date  by  which  payment 
should  be  mac  e  to  avoid  late  charges 
(i.e..  interest,  jenalties,  and 
administrative  costs)  and  enforced 
collection,  wh  ich  generally  should  not 
be  more  than  ;  0  days  from  the  date  that 
the  demand  le  ;ter  is  mailed  or  hand- 
delivered; 

(4)  The  nam  3,  address,  and  phone 
number  of  a  c(  ntact  person  or  office 
within  DOE; 

(5)  DOE's  in  tent  to  refer  unpaid  debts 
to  Treasur>'  fo   collection; 

(6)  IX)E's  in  tent  to  authorize  Treasury 
to  add  fees  for  services  rendered  as  an 
administrative  fee; 

(7)  DOE's  intent  to  authorize  Treasury 
to  utilize  coUe  ction  tools  such  as  credit 
biu'eau  reporti  Qg,  private  collection 
agencies,  adm  nistrative  wage 
garnishment,  federal  salary  offset,  tax 
refund  offset,  Administrative  offset, 
litigation,  and  other  tools,  as 
appropriate,  t(  i  collect  the  debt; 

(8)  DOE's  w  Uingness  to  discuss 
alternative  methods  of  payment; 

(9)  The  debtor's  entitlement  to 
consideration  of  a  waiver,  depending  on 
applicable  sta  utory  authority;  and 

(10)  DOE's  i  Qtent  to  suspend  or 
revoke  licenses,  permits,  or  privileges 
for  any  inexcv  sable  or  willful  failure  of 
a  debtor  to  pa  '  such  a  debt  in 
accordance  w  th  DOE  regulations  or 
governing  pro  :edures. 

(c)  DOE  wil  seek  to  ensure  that 
demand  letter  >  are  mailed  or  hand- 
delivered  on  tne  same  day  that  they  are 
dated.  I 

(d)  DOE  wii  1  seek  to  respond 
promptly  to  ci  )mmunications  from 
debtors,  withi  n  30  days  whenever 
feasible,  and  i  »rill  advise  debtors  who 
dispute  debts  to  furnish  available 
evidence  to  si  pport  their  contentions. 

(e)  Prior  to  he  initiation  of  the 
demand  proc(  ss  or  at  any  time  during 
or  after  comp  etion  of  the  demand 
process,  if  DC  E  determines  to  pursue,  or 
is  required  to  pursue,  offset,  the 
procedures  a{  plicable  to  offset  should 
be  followed  {<  ee  §  1015.203  of  this 
subpart).  The  availability  of  funds  or 
money  for  de  it  satisfaction  by  offset  and 
DOE's  deterni  ination  to  pursue 
collection  by  affset  shall  release  DOE 
from  the  necessity  of  further  compliance 
with  paragraf  hs  (a),  (b),  and  (c)  of  this 
section. 

(f)  Prior  to  1  eferring  a  debt  for 
Utigation,  DC  E  should  advise  each 


person  determined  to  be  liable  for  the 
debt  that,  unless  the  debt  can  be 
collected  administratively,  litigation 
may  be  initiated.  This  notification 
should  comply  with  Executive  Order 
12988  (3  CFR,  1996  Comp,  pp.  157-163) 
and  should  be  given  as  part  of  a  demand 
letter  under  paragraph  (b)  of  this 

(g)  When  DOE  learns  that  a 
bankruptcy  petition  has  been  filed  with 
respect  to  a  debtor,  before  proceeding 
with  further  collection  action,  DOE 
should  immediately  seek  legal  advice 
from  appropriate  legal  counsel 
concerning  the  impact  of  the 
Bankruptcy  Code  on  any  pending  or 
contemplated  collection  activities. 
Unless  counsel  determines  that  the 
automatic  stay  imposed  at  the  time  of 
filing  pursuant  to  11  U.S.C.  362  has 
been  lifted  or  is  no  longer  in  effect,  in 
most  cases  collection  activity  against  the 
debtor  should  stop  immediately. 

(1)  After  seeking  legal  advice,  a  proof 
of  claim  should  be  filed  in  most  cases 
with  the  bankruptcy  court  or  the 
Trustee.  DOE  will  refer  to  the  provisions 
of  11  U.S.C.  106  relating  to  the 
consequences  on  sovereign  immunity  of 
filing  a  proof  of  claim. 

(2)  If  DOE  is  a  secured  creditor,  it  may 
seek  relief  from  the  automatic  stay 
regarding  its  seciurity,  subject  to  the 
provisions  and  requirements  of  11 
U.S.C.  362. 

(3)  Offset  is  stayed  in  most  cases  by 
the  automatic  stay.  However,  DOE  will 
seek  legal  advice  from  counsel  to 
determine  whether  its  payments  to  the 
debtor  and  payments  of  other  agencies 
available  for  offset  may  be  frozen  until 
relief  from  the  automatic  stay  can  be 
obtained  fi"om  the  bankruptcy  court. 
DOE  also  will  seek  legal  advice  from 
counsel  to  determine  whether 
recoupment  is  available. 

§  1 01 5.203    Collection  by  administrative 
offset. 

(a)  Scope.  (1)  The  term 
"administrative  offset"  has  the  meaning 
provided  in  31  U.S.C.  3701(a)(1). 

(2)  This  section  does  not  apply  to: 

(i)  Debts  arising  under  the  Social 
Security  Act  (42  U.S.C.  301,  et.  seq.) 
except  as  provided  in  42  U.S.C.  404; 

(ii)  Payments  made  under  the  Social 
Security  Act  (42  U.S.C.  301,  et.  seq.) 
except  as  provided  for  in  31  U.S.C. 
3716(c).(see  31  CFR  285.4,  Federal 
Benefit  Offset); 

(iii)  Debts  arising  under,  or  payments 
made  under,  the  Internal  Revenue  Code 
(see  31  CFR  285.2,  Tax  Refund  Offset) 
or  the  tariff  laws  of  the  United  States; 

(iv)  Offsets  against  Federal  salaries  to 
the  extent  these  standards  are 
inconsistent  *with  regulations  published 


to  implement  such  offsets  under  5 
U.S.C.  5514  and  31  U.S.C.  3716  (see  5 
CFR  part  550,  subpart  K,  and  31  CFR 
285.7,  Federal  Salary  Offset); 

(v)  Offsets  under  31  U.S.C.  3728 
against  a  judgment  obtained  by  a  debtor 
against  the  United  States; 

(vi)  Offsets  or  recoupments  imder 
common  law,  state  law,  or  Federal 
statutes  specifically  prohibiting  offsets 
or  recoupments  of  particular  types  of 
debts;  or 

(vii)  Offsets  in  the  course  of  judicial 
proceedings,  including  bankruptcy. 

(3)  Unless  otherwise  provided  for  by 
contract  or  law,  debts  or  payments  that 
are  not  subject  to  administrative  offset 
imder  31  U.S.C.  3716  may  be  collected 
by  administrative  offset  under  the 
common  law  or  other  applicable 
statutory  authority. 

(4)  Unless  otherwise  provided  by  law, 
administrative  offset  of  payments  under 
the  auUiority  of  31  U.S.C.  3716  to  collect 
*  debt  may  not  be  conducted  more  than 
10  years  after  the  Govenunent's  right  to 
collect  the  debt  first  accrued,  unless 
facts  material  to  the  Government's  right 
to  collect  the  debt  were  not  known  and 
could  not  reasonably  have  been  knowrn 
by  the  official  or  officials  of  the 
Government  who  were  charged  vdth  the 
responsibility  to  discover  and  collect 
such  debts.  This  limitation  does  not 
apply  to  debts  reduced  to  a  judgment. 

(5)  In  bankruptcy  cases,  DOE  will  seek 
legal  advice  from  appropriate  legal 
counsel  concerning  the  impact  of  the 
Bankruptcy  Code,  particularly  11  U.S.C. 
106,  362,  and  553,  on  pending  or 
contemplated  collections  by  offset. 

(b)  Mandatory  centralized 
administrative  offset.  (1)  As  described  in 
§  1015.201(e),  under  the  DCIA,  DOE  is 
required  to  refer  all  debts  over  180  days 
delinquent  to  Treasury  for  purposes  of 
debt  collection  (i.e.,  cross-servicing). 
Administrative  offset  is  one  type  of 
collection  tool  used  by  Treasury  to 
collect  debts  referred  under  31  CFR 
285.12.  Thus,  by  transferring  debts  to 
Treasury,  DOE  will  satisfy  the 
requirement  to  notify  Treasiuy  of  debts 
for  the  purposes  of  administrative  offset 
and  duplicate  referrals  are  not  required. 
A  debt,  which  is  not  transferred  to 
Treasury  for  purposes  of  debt  collection, 
however,  may  be  subject  to  the  DCIA 
requirement  of  notification  to  Treasury 
for  purposes  of  administrative  offset. 

(2)  The  names  and  taxpayer 
identifying  numbers  (TINs)  of  debtors 
who  owe  debts  referred  to  Treasury  as 
described  in  paragraph  (b)(1)  of  this 
section  shall  be  compared  to  the  names 
and  TINs  on  payments  to  be  made  by 
Federal  disbursing  officials.  Federal 
disbursing  officials  include  disbiu-sing 
officials  of  Treasury,  the  Department  of 
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Defense,  the  United  States  Postal 
Service,  other  Government  corporations, 
and  disbursing  officials  of  the  United 
States  designated  by  the  Secretary  of  the 
Treasury.  When  the  name  and  lYti  of  a 
debtor  match  the  name  and  TIN  of  a 
payee  and  all  other  requirements  for 
offset  have  been  met,  the  payment  will 
be  offset  to  satisfy  the  debt. 

(3)  Treasury  will  notify  the  debtor/ 
payee  in  writing  that  an  offset  has 
occurred  to  satisfy,  in  part  or  in  full,  a 
past  due,  legally  enforceable  delinquent 
debt.  The  notice  shall  include  a 
description  of  the  type  and  amount  of 
the  payment  from  which  the  offset  was 
taken,  the  amount  of  offset  that  was 
taken,  the  identity  of  DOE  as  the 
creditor  agency  requesting  the  offset, 
and  a  contact  point  within  DOE  who 
will  respond  to  questions  regarding  the 
offset. 

(4)  As  required  in  31  CFR  901.3(b)(4), 
DOE  will  refer  a  delinquent  debt  to 
Treasury  for  administrative  offset,  only 
after  the  debtor: 

(i)  Has  been  sent  written  notice  of  the 
type  and  amount  of  the  debt,  the 
intention  of  DOE  to  use  administrative 
offset  to  collect  the  debt,  and  an 
explanation  of  the  debtor's  rights  under 
31  U.S.C.  3716;  and 

(ii)  Has  been  given: 

(A)  The  opportunity  to  inspect  and 
copy  DOE  records  related  to  the  debt; 

(B)  The  opportunity  for  a  review 
within  DOE  of  the  determination  of 
indebtedness;  and 

(C)  The  opportunity  to  make  a  written 
agreement  to  repay  the  debt. 

(iii)  DOE  may  omit  the  procediu-es  set 
forth  in  paragraph  (a)(4)  of  this  section 
when: 

(A)  The  offset  is  in  the  nature  of  a 
recoupment; 

(B)  The  debt  arises  under  a  contract  as 
set  forth  in  Cecile  Industries.  Inc.  v. 
Cheney.  995  F.2d  1052  (Fed.  Cir.  1993) 
(notice  and  other  procedural  protections 
set  forth  in  31  U.S.C.  3716(a)  do  not 
supplant  or  restrict  established 
procedures  for  contractual  offsets 
accommodated  by  the  Contracts 
Disputes  Act);  or 

(C)  In  the  case  of  non-centralized 
administrative  offsets  conducted  under 
paragraph  (c)  of  this  section,  DOE  first 
learns  of  the  existence  of  the  amount 
owed  by  the  debtor  when  there  is 
insufficient  time  before  payment  would 
be  made  to  the  debtor/payee  to  allow  for 
prior  notice  and  an  opportunity  for 
review.  When  prior  notice  and  an 
opportunity  for  review  are  omitted,  DOE 
shall  give  the  debtor  such  notice  and  an 
opportunity  for  review  as  soon  as 
practicable  and  shall  promptly  refund 
any  money  ultimately  found  not  to  have 
been  owed  to  the  Government. 


(iv)  When  IX)E  previously  has  given 
a  debtor  any  of  the  required  notice  and 
review  opportunities  with  respect  to  a 
particular  debt  (see  §  1015.202),  DOE 
need  not  duplicate  such  notice  and 
review  opportunities  before 
administrative  offset  mav  be  initiated. 

(5)  When  DOE  refers  delinquent  debts 
to  Treasiuy,  DOE  must  certify,  in  a  form 
acceptable  to  Treasury,  that: 

(i)  The  debt(s)  is  (are)  past  due  and 
legally  enforceable;  and 

(ii)  DOE  has  complied  with  all  due 
process  requirements  under  31  U.S.C. 
3716(a)  and  DOE  regulations. 

(6)  Payments  that  are  prohibited  by 
law  from  being  offset  are  exempt  from 
centralized  administrative  offset. 
Treasury  may  exempt  classes  of  DOE 
pa)anents  from  centralized  offset  upon 
the  written  request  of  the  Secretary  of 
DOE. 

(7)  In  accordance  with  31  U.S.C. 
3716(f),  Treasiu7  may  waive  the 
provisions  of  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988 
concerning  matching  agreements  and 
post-match  notification  and  verification 
(5  U.S.C.  552a(o)  and  (p))  for  centralized 
administrative  offset  upon  receipt  of  a 
certification  from  DOE  that  the  due 
process  requirements  enumerated  in  31 
U.S.C.  3716(a)  have  been  met.  The 
certification  of  a  debt  in  accordance 
with  paragraph  (b)(5)  of  this  section  will 
satisfy  this  requirement.  If  such  a  waiver 
is  granted,  only  the  Data  Integrity  Board 
of  Treasury  is  required  to  oversee  any 
matching  activities,  in  accordance  with 
31  U.S.C.  3716(g).  This  waiver  authority 
does  not  apply  to  offsets  conducted 
under  paragraphs  (c)  and  (d)  of  this 
section. 

(c)  Non-centralized  administrative 
offset.  (1)  Generally,  non-centralized 
administrative  offsets  are  ad  hoc  case- 
by-case  offsets  that  DOE  conducts,  at 
DOE's  discretion,  internally  or  in 
cooperation  with  the  agency  certifying 
or  authorizing  payments  to  the  debtor. 
Unless  otherwise  prohibited  by  law, 
when  centralized  administrative  offset 
is  not  available  or  appropriate,  past  due, 
legally  enforceable  non-tax  delinquent 
debts  may  be  collected  through  non- 
centralized  administrative  offset.  In 
these  cases,  DOE  may  make  a  request 
directly  to  a  payment-authorizing 
agency  to  offset  a  payment  due  a  debtor 
to  collect  a  delinquent  debt.  For 
example,  it  may  be  appropriate  for  DOE 
to  request  that  the  Office  of  Persormel 
Management  (OPM)  offset  a  Federal 
employee's  lump  siun  payment  upon 
leaving  Government  service  to  satisfy  an 
unpaid  advance. 

(2)  DOE  shall  comply  with  offset 
requests  by  creditor  agencies  to  collect 
debts  owed  to  the  United  States,  unless 


the  offset  would  not  be  in  the  best 
interest  of  the  United  States  with 
respect  to  the  program  of  DOE,  or  would 
otherwise  be  contrar>'  to  law. 
Appropriate  use  will  be  made  of  the 
cooperative  efforts  of  other  agencies  in 
effecting  collection  by  administrative 
offset. 

(3)  When  collecting  multiple  debts  by 
non-centralized  administradve  offset, 
DOE  generally  will  apply  the  recovered 
amounts  to  those  debts  in  accordance 
with  the  best  interests  of  the  United 
States,  as  determined  by  the  facts  and 
circumstances  of  the  particular  case, 
particularly  the  applicable  statute  of 
limitations. 

(d)  Requests  to  OPM  to  offset  a 
debtor's  anticipated  or  future  benefit 
payments  under  the  Civil  Service 
Retirement  and  Disability  Fund.  Upon 
providing  OPM  written  certification  that 
a  debtor  has  been  afforded  the 
procedures  provided  in  paragraph  (b)(4) 
of  this  section,  DOE  may  request  OPM 
to  offset  a  debtor's  anticipated  or  future 
benefit  payments  under  the  Civil 
Service  Retirement  and  Disability  Fund 
(Fund)  in  accordance  with  regulations 
codified  at  5  CFR  831.1801-831.1808. 
Upon  receipt  of  such  a  request,  OPM 
will  identify  and  "flag"  a  debtor's 
account  in  anticipation  of  the  time 
when  the  debtor  requests,  or  becomes 
eligible  to  receive,  payments  from  the 
Fund.  This  will  satisfy  any  requirement 
that  offset  be  initiated  prior  to  the 
expiration  of  the  time  limitations 
referenced  in  paragraph  (a)(4)  of  this 
section. 

(e)  Review  requirements.  (1)  For 
pxu-poses  of  this  section,  whenever  DOE 
is  required  to  afford  a  debtor  a  review 
within  the  agency.  DOE  shall  provide 
the  debtor  with  a  reasonable 
opportimity  for  an  oral  hearing  when 
the  debtor  requests  reconsideration  of 
the  debt  and  DOE  determines  that  the 
question  of  the  indebtedness  cannot  be 
resolved  by  review  of  the  docuanentary 
evidence,  for  example,  when  the 
validity  of  the  debt  turns  on  an  issue  of 
credibility  or  veracity. 

(2)  Unless  otherwise  required  by  law, 
an  oral  hearing  under  this  section  is  not 
required  to  be  a  formal  evidentiary 
hearing,  although  DOE  will  carefully 
document  all  significant  matters 
discussed  at  the  hearing. 

(3)  This  section  does  not  require  an 
oral  hearing  with  respect  to  debt 
collection  systems  in  which  a 
determination  of  indebtedness  rarely 
involves  issues  of  credibility  or  veracity 
and  DOE  has  determined  that  review  of 
the  written  record  is  ordinarily  an 
adequate  means  to  correct  prior 
mistakes. 
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(4)  In  thos(  I  cases  when  an  oral 
hearing  is  not  required  by  this  section, 
DOE  will  acdord  the  debtor  a  "paper 
hearing,"  thai  is,  a  determination  of  the 
request  for  raconsideration  based  upon 
a  review  of  tie  written  record. 

§1015.204    Reporting  debts. 

(a)  DOE  may  disclose  delinquent 
debts  to  conaimer  reporting  agencies  in 
accordance  vvith  31  U.S.C.  3711(e).  the 
DCIA,  the  retised  Fedend  Claims 
Collection  Standards  (31  CFR  parts  900- 
904)  publishl^d  November  22,  2000,  and 
other  applies  ble  authorities.  DOE  will 
ensure  that  a  1  of  the  rights  and 
protections  a  Jorded  to  the  debtor  imder 
31  U.S.C.  37  1(e)  have  been  fulfilled. 
Additional  g  jidance  is  contained  in 
Treasury's  "(Juide  to  the  Federal  Credit 
Bureau  Progiam,"  revised  October  2001. 

(b)  As  described  in  §  1015.201(e). 
under  the  DCIA  (31  U.S.C.  3711(g)), 

-  DOE  is  requi  'ed  to  transfer  all  debts 
over  180  day ;  delinquent  to  Treasury  for 
purposes  of  <  ebt  collection  (i.e.,  cross- 
servicing).  A !  part  of  its  regular  debt 
collection  pr  >cedures.  Treasury  will 
report  debts  t  is  collecting  to  the 
appropriate  <  esignated  credit  reporting 
agencies  on  I  ehalf  of  DOE.  A  debt  not 
transferred  t(  i  Treasury  for  purposes  of 
debt  collectidn,  however,  may  be  subject 
to  the  DCIA  1  equirement  to  report  all 
non-tax  delii  quent  consumer  debts  to 
credit  reporting  agencies. 


§1015.205 

(a)  In  ordei 
appropriate 
collection 
the  collection 
administratii  e 
of  collecting  Ihe 


.  and 


o 


institute  a  cr  ;d 
debtor  at  an> 
knowledge 

(b)As 
imder  the 
DOE  is 

over  180  da>^ 
purposes  of 
servicing), 
collection 
also  institute 
the  debtor  o 


Ct-edit  reports. 

to  aid  DOE  in  making 
determinations  as  to  the 
compromise  of  claims; 
of  interest,  penalties,  and 
costs;  and  the  likelihood 

claim,  DOE  may 
it  investigation  of  the 
time  following  receipt  of 
the  claim. 
des4ribed  in  §  1015.201(e), 
(31  U.S.C.  3711(g)), 
requited  to  transfer  all  debts 

delinquent  to  Treasury  for 
debt  collection  (i.e.,  cross- 
part  of  its  regular  debt 
pibcedures.  Treasury  may 
a  credit  investigation  of 
behalf  of  DOE. 


As 


§  1 01 5.206    Contracting  wHh  private 
collection  coritractors  and  witti  entities  that 
locate  and  recover  unclainied  assets. 

(a)  DOE  mhy  contract  with  private 
collection  cc  ntractors  in  accordance 
with  31  U.S. ::.  3718(d),  the  DCIA,  the 
revised  Fede  ral  Claims  Collection 
Standards  (3 1  CFR  parts  900-904) 
published  N  jvember  22,  2000,  and 
other  applici  ible  authorities. 

(b)  As  described  in  §  1015.201(e). 
imder  the  DCIA,  DOE  is  required  to 


transfer  all  debts  over  180  days 
delinquent  to  Treasury  for  purposes  of 
debt  collection  (i.e.,  cross-servicing) 
under  31  U.S.C.  3711(g).  As  part  of  its 
regular  debt  collection  procedures. 
Treasury  may  refer  delinquent  debts  to 
private  collection  contractors  on  behalf 
of  DOE. 

(c)  DOE  may  enter  into  contracts  for 
locating  and  recovering  assets  of  the 
United  States,  such  as  unclaimed  assets. 
DOE  must  establish  procedures 
acceptable  to  Treasury  before  entering 
into  contracts  to  recover  assets  of  the 
United  States  held  by  a  state 
government  or  a  financial  institution. 

(d)  DOE  may  enter  into  contracts  for 
debtor  asset  and  income  search  reports. 
In  accordance  with  31  U.S.C.  3718(d), 
such  contracts  may  provide  that  the  fee 
a  contractor  charges  DOE  for  such 
services  may  be  payable  from  the 
amoimts  recovered,  unless  otherwise 
prohibited  by  statute. 

§  1 01 5.207    Suspension  or  revocation  of 
eligibility  for  loans  and  loan  guaranties, 
licenses,  permits,  or  privileges. 

(a)  Unless  waived  by  the  Secretary  of 
DOE  or  his  designee,  DOE  may  not 
extend  financial  assistance  in  the  form 
of  a  loan,  loan  guarantee,  or  loan 
insurance  to  any  person  who  DOE 
knows  to  be  delinquent  on  a  non-tax 
debt  owed  to  a  Federal  agency.  This 
prohibition  does  not  apply  to  disaster 
loans.  The  authority  to  waive  the 
application  of  this  section  may  be 
delegated  to  the  Chief  Financial  Officer 
and  redelegated  otdy  to  the  Deputy 
Chief  Financial  Officer  of  DOE.  DOE 
may  extend  credit  after  the  delinquency 
has  been  resolved.  See  31  CFR  285.13 
(Barring  Delinquent  Debtors  From 
Obtaining  Federal  Loans  or  Loan 
Insurance  or  Guarantees). 

(b)  In  non-bankruptcy  cases,  DOE 
offices  seeking  the  collection  of 
statutory  penalties,  forfeitures,  or  other 
types  of  claims  should  consider  the 
suspension  or  revocation  of  licenses, 
permits,  or  other  privileges  for  any 
inexcusable  or  willful  failure  of  a  debtor 
to  pay  such  a  debt  in  accordance  with 
DOE'S  regulations  or  governing 
procedures.  The  debtor  should  be 
advised  in  DOE's  written  demand  for 
payment  of  DOE's  ability  to  suspend  or 
revoke  licenses,  permits,  or  privileges. 
Any  DOE  office  making,  guaranteeing, 
insuring,  acquiring,  or  participating  in 
loans  should  consider  suspending  or 
disqualifying  any  lender,  contractor,  or 
broker  from  doing  further  business  with 
DOE  or  engaging  in  programs  sponsored 
by  DOE  if  such  lender,  contractor,  or 
broker  fails  to  pay  its  debts  to  the 
Goverimient  within  a  reasonable  time  or 
if  such  lender,  contractor,  or  broker  has 


been  suspended,  debarred,  or 
disqualified  from  participation  in  a 
program  or  .activity  by  another  Federal 
agency.  The  failure  of  any  surety  to 
honor  its  obligations  in  accordance  with 
31  U.S.C.  9305  shoidd  be  reported  to 
Treasury.  Treasury  will  forward  to  all 
interested  agencies  notification  tliat  a 
surety's  certificate  of  authority  to  do 
business  with  the  Government  has  been 
revoked  by  Treasury. 

(c)  The  suspension  or  revocation  of 
licenses,  permits,  or  privileges  also 
should  extend  to  Federal  programs  or 
activities  that  are  administered  by  the 
states  on  behalf  of  the  Federal 
Government,  to  the  extent  that  they 
affect  the  Federal  Government's  ability 
to  collect  money  or  funds  owed  by 
debtors.  Therefore,  states  that  manage 
Federal  activities,  pursuant  to  approval 
from  DOE,  should  ensure  that 
appropriate  steps  are  taken  to  safeguard 
against  issuing  licenses,  permits,  or 
privileges  to  debtoiis  who  fail  to  pay  ' 
their  debts  to  the  Federal  Govenmient. 

(d)  In  bankruptcy  cases,  before 
advising  the  debtor  of  DOE's  intention 
to  suspend  or  revoke  licenses,  permits, 
or  privileges,  DOE  will  seek  legal  advice 
from  counsel  concerning  the  impact  of 
the  Bankruptcy  Code,  particularly  11 
U.S.C.  362  and  525,  which  may  restrict 
such  action. 

§  101 5.208    Administrative  wage 
garnishment. 

(a)  DOE  may  use  administrative  wage 
garnishment  to  collect  money  from  a 
debtor's  disposable  pay  to  satisfy 
delinquent  debt  in  accordance  with 
section  31 001  (o)  of  the  DCIA,  codified  at 
31  U.S.C.  3720D.  Treasury  has  issued 
regulations  implementing  the 
administrative  wage  garnishment 
provisions  contained  in  the  DCIA,  at  31 
CFR  285.11.  DOE  has  adopted  these 
regulations  in  their  entirety. 

(b)  As  described  in  §  1015.201(e)  of 
this  part,  under  the  DCLA  (31  U.S.C. 
3711(g)),  DOE  is  required  to  transfer  all 
debts  over  180  days  delinquent  to 
Treasiuy  for  purposes  of  debt  collection 
(i.e.,  cross-servicing).  As  part  of  its 
regular  debt  collection  procedures. 
Treasury  may  use  administrative  wage 
garnishment  on  behalf  of  DOE. 

§1015.209    Tax  refund  offset. 

(a)  DOE  may  authorize  the  Internal 
Revenue  Service  (IRS)  to  offset  a  tax 
refund  to  satisfy  delinquent  debt  in 
accordance  with  31  U.S.C.  3720A, 
Reduction  of  Tax  Refund  by  Amoimt  of 
Debt.  Treasury  has  issued  regulations 
implementing  the  tax  refund  offset  as 
part  of  Treasury's  mandatory  centralized 
offset  at  31  CFR  285.2,  Offset  of  Tax 
Refund  to  Collect  Past-Due,  Legally 
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Enforceable  Non-tax  Debt.  DOE  has 
adopted  31  U.S.C.  3720A  and  31  CFR 
285.2  in  their  entirety.  The  due  process 
requirements  of  31  U.S.C.  3720A  are 
contained  in  §§  1015.203(b)(4),  and 
1015.203(e)  of  this  part. 

(b)  As  described  in  §  1015.201(e)  of 
this  part,  under  the  DCIA  (31  U.S.C. 
3711(g)).  DOE  is  required  to  transfer  all 
debts  over  180  days  delinquent  to 
Treasury  for  purposes  of  debt  collection 
(i.e..  cross-servicing).  As  part  of  its 
regular  debt  collection  procedures. 
Treasury  mav  use  tax  refund  offset  on 
behalf  of  DOE. 

§  1015.210    Liquidation  of  collateral. 

(a)  DOE  may  liquidate  security  or 
collateral  through  the  exercise  of  a 
power  of  sale  in  the  security  instrument 
or  a  nonjudicial  foreclosing,  and  apply 
the  proceeds  to  the  applicable  debt(s),  if 
the  debtor  fails  to  pay  the  debt(s)  within 
a  reasonable  time  after  demand  and  if 
such  action  is  in  the  best  interest  of  the 
United  States.  Collection  from  other 
sources,  including  liquidation  of 
security  or  collateral,  is  not  a 
prerequisite  to  requiring  payment  by  a 
surety,  insurer,  or  guarantor  unless  such 
action  is  expressly  required  by  statute  or 
contract. 

(b)  When  DOE  learns  that  a 
bankruptcy  petition  has  been  filed  with 
respect  to  a  debtor,  DOE  will  seek  legal 
advice  from  counsel  concerning  the 
impact  of  the  Bankruptcy  Code, 
including,  but  not  limited  to.  11  U.S.C. 
362,  to  determine  the  applicability  of 
the  automatic  stay  and  the  procedures 
for  obtaining  relief  from  such  stay  prior 
to  proceeding  under  paragraph  (a)  of 
this  section. 

§  1 01 5.21 1    Collection  in  installments. 

(a)  Whenever  feasible.  DOE  shall 
collect  the  total  amoimt  of  a  debt  in  one 
lump  sum.  If  a  debtor  is  financially 
unable  to  pay  a  debt  in  one  lump  sum, 
DOE  may  accept  payment  in  regular 
installments.  DOE  will  obtain  a  current 
financial  statement  showing  the  debtor's 
assets,  liabilities,  income,  and  expenses 
from  debtors  who  represent  that  they  are 
unable  to  pay  in  one  lump  sum,  and 
independently  verify  such 
representations  whenever  possible.  DOE 
may  also  obtain  credit  reports  or  other 
financial  information  to  assess 
installment  requests.  DOE  may  use  its 
own  financial  information  form  or  a  DOJ 
form,  such  as  the  Financial  Statement  of 
Debtor  (OBD-500)  (see  §  1015.302(g)  of 
this  part).  When  DOE  agrees  to  accept 
payments  in  regular  installments,  it  will 
obtain  a  legally  enforceable,  written 
agreement  from  the  debtor  that  specifies 
all  of  the  terms  of  the  arrangement  and 


that  contains  a  provision  accelerating 
the  debt  in  the  event  of  default. 

(b)  The  size  and  frequency  of 
installment  pa)Tnents  should  bear  a 
reasonable  relation  to  the  size  of  the 
debt  and  the  debtor's  ability  to  pay.  If 
possible,  the  installment  payments 
should  be  sufficient  in  size  and 
frequency  to  liquidate  the  debt  in  three 
years  or  less. 

(c)  Security  for  deferred  payments 
should  be  obtained  in  appropriate  cases. 
EKDE  may  accept  installment  payments 
notwithstanding  the  refusal  of  the 
debtor  to  execute  a  written  agreement  or 
to  give  security,  at  DOE's  option. 

§  1 01 5.21 2    Interest,  penalties  and 
administrative  costs. 

(a)  Except  as  provided  in  paragraphs 
(g).  (h),  and  (i)  of  this  section,  DOE  shall 
charge  interest,  penalties  and 
administrative  costs  on  debts  owed  to 
the  United  States  pursuant  to  31  U.S.C. 
3717.  DOE  shall  mail  or  hand-deliver  a 
written  notica  to  the  debtor,  at  the 
debtor's  most  recent  address  available  to 
DOE,  explaining  DOE's  requirements 
concerning  these  charges  except  where 
these  requirements  are  included  in  a 
contractual  or  repayment  agreement. 
These  charges  shall  continue  to  accrue 
until  the  debt  is  paid  in  full  or 
otherwise  resolved  through 
coinpromise,  termination,  or  waiver  of 
the  charges. 

(b)  DOE  shall  charge  interest  on  debts 
owed  the  United  States  as  follows: 

(1)  Interest  shall  accrue  from  the  date 
of  delinquency,  or  as  otherwise 
provided  by  law. 

(2)  Unless  otherwise  established  in  a 
contract,  repayment  agreement,  or  by 
statute,  the  rate  of  interest  charged  shall 
be  the  rate  established  annually  by 
Treasury  in  accordance  with  31  U.S.C. 
3717.  Pursuant  to  31  U.S.C  3717,  DOE 
may  charge  a  higher  rate  of  interest  if  it 
reasonably  determines  that  a  higher  rate 
is  necessary  to  protect  the  rights  of  the 
United  States.  DOE  will  document  the 
reason(s)  for  its  determioation  that  the 
higher  rate  is  necessary. 

(3)  The  rate  of  interest,  as  initially 
charged,  shall  remain  fixed  for  the 
duration  of  the  indebtedness.  When  a 
debtor  defaults  on  a  repayment 
agreement  and  seeks  to  enter  into  a  new 
agreement,  DOE  may  require  payment  of 
interest  at  a  new  rate  that  reflects  the 
current  value  of  funds  to  the  Treasury 

at  the  time  the  new  agreement  is 
executed.  Interest  shall  not  be 
compounded,  that  is,  interest  shall  not 
be  charged  on  interest,  penalties,  or 
administrative  costs  required  by  this 
section.  If,  however,  a  debtor  defaults  on 
a  previous  repayment  agreement, 
charges  that  accrued  but  were  not 


collected  under  the  defaulted  agreement 
shall  be  added  to  the  principal  under 
the  new  repayment  agreement. 

(c)  DOE  shall  assess  administrative 
costs  incurred  for  processing  and 
handling  delinquent  debts.  The 
calculation  of  administrative  costs 
should  be  based  on  actual  costs  incurred 
or  upon  estimated  costs  as  determined 
by  the  assessing  office. 

(d)  Unless  otherwise  established  in  a 
contract,  repayment  agreement,  or  by 
statute.  DOE  shall  charge  a  penalty, 
pursuant  to  31  U.S.C.  3717(e)(2),  not  to 
exceed  six  percent  a  year  on  the  amount 
due  on  a  debt  that  is  delinquent  for 
more  than  90  days.  This  charge  shall 
accrue  from  the  date  of  delinquency. 

(e)  DOE  may  increase  an 
"administrative  debt"  by  the  cost  of 
living  adjustment  in  lieu  of  charging 
interest  and  penalties  under  this 
section.  "Administrative  debt"  includes, 
but  is  not  limited  to,  a  debt  based  on 
fines,  penalties,  and  overpayments,  but 
does  not  include  a  debt  based  on  the 
extension  of  Government  credit,  such  as 
those  arising  from  loans  and  loan 
guaranties.  The  cost  of  living  adjustment 
is  the  percentage  by  which  the 
Consumer  Price  Index  for  the  month  of 
June  of  the  calendar  year  preceding  the 
adjustment  exceeds  the  Consumer  Price 
Index  for  t!ie  month  of  June  of  the 
calendar  year  in  which  the  debt  was 
determined  or  last  adjusted.  Increases  to 
administrative  debts  shall  be  computed 
annually.  DOE  will  use  this  alternative 
only  when  there  is  a  legitimate  reason 

to  do  so,  such  as  when  calculating 
interest  and  penalties  on  a  debt  would 
be  extremely  difficult  because  of  the  age 
of  the  debt. 

(f)  When  a  debt  is  paid  in  partial  or 
installment  payments,  amounts  received 
by  DOE  shall  be  applied  first  to 
outstanding  penalties,  second  to 
administrative  costs,  third  to  interest, 
and  last  to  principal. 

(g)  DOE  shall  waive  the  collection  of 
interest  and  administrative  costs 
imposed  pursuant  to  this  section  on  the 
portion  of  the  debt  that  is  paid  within 
30  days  after  the  date  on  which  interest 
began  to  accrue.  DOE  may  extend  this 
30-day  period  on  a  case-by-case  basis.  In 
addition.  DOE  may  waive  interest, 
penalties,  and  administrative  costs 
charged  under  this  section,  in  whole  or 
in  part,  without  regard  to  the  amount  of 
the  debt,  either  under  the  criteria  set 
forth  in  these  standards  for  the 
compromise  of  debts,  or  if  DOE 
determines  that  collection  of  these 
charges  is  against  equity  and  good 
conscience  or  is  not  in  the  best  interest 
of  the  United  States. 

(h)  When  a  debtor  requests  a  waiver 
or  review  of  the  debt,  DOE  will  continue 


I, 
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to  accrue  inte  rest,  penalties,  and 
administrativ  b  costs  during  the  period 
collection  act  ivity  is  suspended.  Upon 
completion  o  DOE's  review,  interest, 
penalties,  an(  administrative  costs 
related  to  the  portion  of  the  debt  found 
to  be  without  merit  will  be  waived.. 

(i)  EKDE  is  authorized  to  impose 
interest  and  related  charges  on  debts  not 
subject  to  31  IJ.S.C.  3717,  in  accordance 
with  the  common  law. 

§1015.213    Analysis  of  costs. 

DOE  will  prepare  periodic 
comparisons  af  costs  incurred  and 
amounts  collected.  Data  on  costs  and 
corresponding  recovery  rates  for  debts 
of  different  ty  pes  and  in  various  dollar 
ranges  will  b<  used  to  compare  the  cost 
effectiveness  of  alternative  collection 
techniques,  establish  guidelines  with 
respect  to  points  at  which  costs  of 
further  coUec  tion  efforts  are  likely  to 
exceed  recov(  fries,  assist  in  evaluating 
offers  in  compromise,  and  establish 
minimum  debt  amounts  below  which 
collection  efforts  need  not  be  taken. 


§1015.214    U^ 
addresses. 


I  and  disclosure  of  mailing 


(a)  When  attempting  to  locate  a  debtor 
in  order  to  collect  or  compromise  a  debt 
imder  §§  1015.100-105  of  this  part  or 
other  authori  y,  DOE  may  send  a  request 
to  Treasury  t(  obtain  a  debtor's  mailing 
address  from  the  records  of  the  IRS. 

[b)  DOE  ma  y  use  mailing  addresses 
obtained  und  sr  paragraph  (a)  of  this 
section  to  enlorce  collection  of  a 
delinquent  d<ibt  and  may  disclose  such 
mailing  addr(  sses  to  other  agencies  and 
to  collection  agencies  for  collection 
purposes. 

§  1 01 5.21 5    F0deral  salary  offset 

(a)  1X)E  ma  y  authorize  Treasury  to 
offset  a  Fedei  al  salary  to  satisfy 
delinquent  di  (bt  in  accordance  with  5 
U.S.C.  5514,  nstallment  Deduction  for 
Indebtedness  to  the  United  States;  5 
CFR  550.110    through  550.1108, 
Collection  by  Offset  from  Indebted 
Government  employees;  31  CFR  parts 
900-904,  the  revised  Federal  Claims 
Collection  Stmdards;  and  31  CFR  285.7, 
Salary  Offset  DOE  shall  ensure  that  all 
of  the  rights  <  nd  protections  afforded  to 
the  debtor  under  5  U.S.C.  5514  and  31 
CFR  901.3  ha  ve  been  fulfilled.  Claims 
due  from  Fee  eral  employees  will  be 
collected  in  <  ccordance  with  DOE  Order 
2200.2B,  Col  ection  from  Current  and 
Former  Employees  for  Indebtedness  to 
the  United  Si  ates. 

(b)  As  described  in  §  1015.201(e), 
under  the  DC  lA  (31  U.S.C.  3711(g)), 
DOE  is  requifed  to  refer  all  debts  over 
180  days  delinquent  to  Treasury  for 
pvuposes  of  c  ebt  collection  (i.e.,  cross- 


servicing).  As  part  of  its  regular  debt 
collection  procedures.  Treasury  may  use 
Federal  salary  offset  on  behalf  of  DOE. 

§  1 01 5.21 6    Exemptions. 

(a)  The  preceding  sections  of  this  part, 
to  the  extent  they  reflect  remedies  or 
procedures  prescribed  by  the  Debt 
Collection  Act  of  1982  and  the  DCIA, 
such  as  administrative  offset,  use  of 
credit  bureaus,  contracting  for  collection 
agencies,  and  interest  and  related 
charges,  do  not  apply  to  debts  arising 
under,  or  payments  made  under,  the 
Internal  Revenue  Code  of  1986,  as 
amended  (26  U.S.C.  1.  et  seq.);  the 
Social  Seciuity  Act  (42  U.S.C.  301,  et 
seq.)  except  to  the  extent  provided 
under  42  U.S.C.  404  and  31  U.S.C. 
3716(c);  or  the  tariff  laws  of  the  United 
States.  These  remedies  and  procedures, 
however,  may  be  authorized  with 
respect  to  debts  that  are  exempt  from 
the  Debt  Collection  Act  of  1982  and  the 
DCIA,  to  the  extent  that  they  are 
authorized  under  some  other  statute  or 
the  common  law. 

(b)  This  section  should  not  be 
construed  as  prohibiting  the  use  of  these 
authorities  or  requirements  when 
collecting  debts  owed  by  persons 
employed  by  agencies  administering  the 
laws  cited  in  paragraph  (a)  of  this 
section  unless  the  debt  arose  under 
those  laws. 

Subpart  C — Standards  for  the 
Compromise  of  Claims 

§1015.300    Scope. 

This  subpart  sets  forth  the  standards 
for  the  compromise  of  claims  imder  this 
part.  This  subpart  corresponds  to  31 
CFR  part  902  of  the  Treasury  Federal 
Claims  Collection  Standards. 

§  1 01 5.301    Scope  and  application. 

(a)  The  standards  set  forth  in  this 
subpart  apply  to  the  compromise  of 
debts  piu-suant  to  31  U.S.C.  3711.  DOE's 
Chief  Financial  Officer  or  designee  or 
Heads  of  Field  Elements  or  designees  in 
field  locations  may  exercise  such 
compromise  authority  for  debts  arising 
out  of  activities  of,  or  referred  or 
transferred  for  collection  services  to, 
DOE  when  the  amount  of  the  debt  then 
due,  exclusive  of  interest,  penalties,  and 
administrative  costs,  does  not  exceed 
$100,000  or  any  higher  amount 
authorized  by  the  Attorney  General. 

(b)  Unless  otherwise  provided  by  law, 
when  the  principal  balance  of  a  debt, 
exclusive  of  interest,  penalties,  and 
administrative  costs,  exceeds  $100,000 
or  any  higher  amount  authorized  by  the 
Attorney  General,  the  authority  to 
accept  the  compromise  rests  with  the 
DOJ.  EKDE  will  evaluate  the  compromise 


offer,  using  the  factors  set  forth  in  this 
part.  U  an  offer  to  compromise  any  debt 
in  excess  of  $100,000  is  acceptable  to 
DOE,  DOE  shall  refer  the  debt  to  the 
Civil  Division  or  other  appropriate 
litigating  division  in  the  DOJ  using  a 
Claims  Collection  Litigation  Report 
(CCLR).  DOE  may  obtain  the  CCLR  from 
the  DOJ's  National  Central  Intake 
Facility.  The  referral  shall  include 
appropriate  financial  information  and  a 
recommendation  for  the  acceptance  of 
the  compromise  offer.  DOJ  approval  is 
not  required  if  DOE  rejects  a 
compromise  offer. 

§  1 01 5.302    Bases  for  compromise. 

(a)  DOE  may  compromise  a  debt  if  the 
Government  cannot  collect  the  full 
amount  because: 

(1)  The  debtor  is  imable  to  pay  the  full 
amount  in  a  reasonable  time,  as  verified 
through  credit  reports  or  other  financial 
information; 

(2)  The  Government  is  unable  to 
collect  the  debt  in  full  within  a 
reasonable  time  by  enforced  collection 
proceedings; 

(3)  The  cost  of  collecting  the  debt 
does  not  justify  the  enforced  collection 
of  the  full  amount;  or 

(4)  There  is  significant  doubt 
concerning  the  Government's  ability  to 
prove  its  case  in  court. 

(b)  In  determining  the  debtor's 
inability  to  pay,  DOE  should  consider 
relevant  factors  such  as  the  following: 

(1)  Age  and  health  of  the  debtor; 

(2)  Present  and  potential  income; 

(3)  Inheritance  prospects; 

(4)  The  possibility  that  assets  have 
been  concealed  or  improperly 
transferred  by  the  debtor;  and 

(5)  The  availability  of  assets  or 
income  that  may  be  realized  by  enforced 
collection  proceedings. 

(c)  DOE  will  verify  the  debtor's  claim 
of  inability  to  pay  by  using  a  credit 
report  and  other  financial  information 
as  provided  in  paragraph  (g)  of  this 
section.  DOE  will  consider  the 
applicable  exemptions  available  to  the 
debtor  under  state  and  Federal  law  in 
determining  the  Government's  ability  to 
enforce  collection.  DOE  may  also 
consider  uncertainty  as  to  the  price  that 
collateral  or  other  property  will  bring  at 
a  forced  sale  in  determining  the 
Government's  ability  to  enforce 
collection.  A  compromise  effected 
under  this  section  should  be  for  an 
amount  that  bears  a  reasonable  relation 
to  the  amount  that  can  be  recovered  by 
enforced  collection  procedm-es,  with 
regard  to  the  exemptions  available  to  the 
debtor  and  the  time  that  collection  will 
take. 

(d)  If  there  is  significant  doubt 
concerning  the  Government's  ability  to 


Federal  Register /Vol.  68.  No.  157 /Thursday.  August  14,  2003 /Rules  and  Regulations  48541 


prove  its  case  in  court  for  the  full 
amount  claimed,  either  because  of  the 
legal  issues  involved  or  because  of  a 
bona  fide  dispute  as  to  the  facts,  then 
the  amount  accepted  in  compromise  of 
such  cases  should  fairly  reflect  the 
probabilities  of  successful  prosecution 
to  judgment,  with  due  regard  given  to 
the  availability  of  witnesses  and  other 
evidentiary  support  for  the 
Government's  claim.  In  determining  the 
litigative  risks  involved,  DOE  will 
consider  the  probable  amoimt  of  court 
costs  and  attorney  fees  pursuant  to  the 
Equal  Access  to  Justice  Act,  28  U.S.C. 
2412,  that  may  be  imposed  against  the 
Government  if  it  is  unsuccessful  in 
litigation. 

(e)  DOE  may  compromise  a  debt  if  the 
cost  of  collecting  the  debt  does  not 
justify  the  enforced  collection  of  the  full 
amount.  The  amoiuit  accepted  in 
compromise  in  such  cases  may  reflect 
an  appropriate  discoimt  for  the 
administrative  and  litigative  costs  of 
collection,  with  consideration  given  to 
the  time  it  will  take  to  effect  collection. 
Collection  costs  may  be  a  substantial 
factor  in  the  settlement  of  small  debts. 
In  determining  whether  the  cost  of 
collecting  justifies  enforced  collection  of 
the  full  amount,  DOE  should  consider 
whether  continued  collection  of  the 
debt,  regardless  of  cost,  is  necessary  to 
further  an  enforcement  principle,  such 
as  the  Government's  willingness  to 
pursue  aggressively  defaulting  and 
imcooperative  debtors. 

(f)  DOE  generally  will  not  accept 
compromises  payable  in  installments. 
This  is  not  an  advantageous  form  of 
compromise  in  terms  of  time  and 
administrative  expense.  If,  however, 
payment  of  a  compromise  in 
installments  is  necessary,  DOE  will 
obtain  a  legally  enforceable,  written 
agreement  providing  that,  in  the  event 
of  default,  the  full  original  principal 
balance  of  the  debt  prior  to  compromise, 
less  sums  paid  thereon,  is  reinstated. 
Whenever  possible,  DOE  also  will 
obtain  security  for  repayment  in  the 
manner  set  forth  in  subpart  B  of  this 
part. 

(g)  To  assess  the  merits  of  a 
compromise  offer  based  in  whole  or  in 
part  on  the  debtor's  inability  to  pay  the 
full  amount  of  a  debt  within  a 
reasonable  time,  DOE  will,  if  feasible, 
obtain  a  current  financial  statement 
from  the  debtor,  executed  under  penalty 
of  perjury,  showing  the  debtor's  assets, 
liabilities,  income,  and  expenses.  DOE 
also  may  obtain  credit  reports  or  other 
financial  information  to  assess 
compromise  offers.  DOE  may  use  its 
own  financial  information  form  or  may 
request  suitable  forms  from  the  DOJ  or 


the  local  United  States  Attorney's 
Office. 

§  1 01 5.303    Enforcement  policy. 

Pursuant  to  this  part,  DOE  may 
compromise  statutory  penalties, 
forfeitures,  or  claims  established  as  an 
aid  to  enforcement  and  to  compel 
compliance,  if  DOE's  enforcement 
policy  in  terms  of  deterrence  and 
securing  compliance,  present  and 
future,  will  be  adequately  served  by 
DOE's  acceptance  of  the  simi  to  be 
agreed  upon. 

§  1 01 5.304    Joint  and  several  liability. 

(a)  When  two  or  more  debtors  are 
jointly  and  severally  liable,  DOE  will 
pursue  collection  activity  against  all 
debtors,  as  appropriate.  DOE  will  not 
attempt  to  allocate  the  burden  of 
payment  between  the  debtors,  but  will 
proceed  to  liquidate  the  indebtedness  as 
quickly  as  possible. 

(b)  DOE  will  seek  to  ensure  that  a 
compromise  agreement  with  one  debtor 
does  not  release  DOE's  claim  against  the 
remaining  debtors.  The  amount  of  a 
compromise  with  one  debtor  shall  not 
be  considered  a  precedent  or  binding  in 
detennining  the  amount  that  will  be 
required  from  other  debtors  jointly  and 
severally  liable  on  the  claim. 

§  1 01 5.305    Further  review  of  compromise 
offers. 

If  DOE  is  uncertain  whether  to  accept 
a  firm,  written,  substantive  compromise 
offer  on  a  debt  that  is  within  DOE's 
delegated  compromise  authority,  it  may 
refer  the  offer  to  the  Civil  Division  or 
other  appropriate  litigating  division  in 
the  DOJ,  using  a  CCLR  accompanied  by 
supporting  data  and  particulars 
concerning  the  debt.  The  DOJ  may  act 
upon  such  an  offer  or  return  it  to  DOE 
with  instructions  or  advice. 

§  1 01 5.306    Consideration  of  tax 
consequences  to  the  Government 

In  negotiating  a  compromise,  DOE 
will  consider  the  tax  consequences  to 
the  Government.  In  particular,  DOE  will 
consider  requiring  a  waiver  of  tax-loss- 
carry-forward  and  tax-loss-carry-back 
rights  of  the  debtor.  For  information  on 
discharge  of  indebtedness  reporting 
requirements  see  §  1015.405  of  this  part. 

§  1 01 5.307    Mutual  releases  of  the  debtor 
and  the  Government. 

In  all  appropriate  instances,  a 
compromise  that  is  accepted  by  DOE 
will  be  implemented  by  means  of  a 
mutual  release,  in  which  the  debtor  is 
released  from  further  non-tax  liability 
on  the  compromised  debt  in 
consideration  of  payment  in  full  of  the 
compromise  amount  and  the 
Government  and  its  officials,  past  and 


present,  are  released  and  discharged 
from  any  and  all  claims  and  causes  of 
action  arising  irom  the  same  transaction 
that  the  debtor  may  have.  In  the  event 
a  mutual  release  is  not  executed  when 
a  debt  is  compromised,  unless 
prohibited  by  law,  the  debtor  is  still 
deemed  to  have  waived  any  and  all 
claims  and  causes  of  action  against  the 
Government  and  its  officials  related  to 
the  transaction  giving  rise  to  the 
compromised  debt. 

Subpart  D— Standards  for  Suspendirtg 
or  Terminating  Collection  Activity 

§1015.400    Scope. 

The  subpart  sets  forth  the  standards 
for  terminating  collection  activity.  This 
subpart  corresponds  to  31  CFR  part  903 
of  the  Treasury  Federal  Claims 
Collection  Standards. 

§  1 01 5.401    Scope  and  application. 

(a)  The  standards  set  forth  in  this 
subpart  apply  to  the  suspension  or 
termination  of  collection  activity 
pursuant  to  31  U.S.C.  3711  on  debts  that 
do  not  exceed  $100,000,  or  such  other 
amount  as  the  Attorney  General  may 
direct,  exclusive  of  interest,  penalties, 
and  administrative  costs,  after 
deducting  the  amount  of  partial 
payments  or  collections,  if  any.  Prior  to 
referring  a  debt  to  the  EKDJ  for  litigation, 
DOE  may  suspend  or  terminate 
collection  under  this  part  with  respect 
to  debts  arising  out  of  activities  of,  or 
referred  to,  DOE. 

(b)  ff,  after  deducting  the  amount  of 
any  partial  payments  or  collections,  the 
principal  amount  of  a  debt  exceeds 
$100,000,  or  such  other  amount  as  the 
Attorney  General  may  direct,  exclusive 
of  interest,  penalties,  smd  administrative 
costs,  the  authority  to  suspend  or 
terminate  rests  solely  with  the  DOJ.  U 
DOE  believes  that  suspension  or 
termination  of  any  debt  in  excess  of 
$100,000  may  be  appropriate,  DOE  shall 
refer  the  debt  to  the  Civil  Division  or 
other  appropriate  litigating  division  in 
the  DOJ,  using  the  CCLR.  The  referral 
should  specify  the  reasons  for  DOE's 
recommendation.  If,  prior  to  referral  to 
the  DOJ,  DOE  determines  that  a  debt  is 
plainly  eironeous  or  clearly  without 
legal  merit,  DOE  may  terminate 
collection  activity  regardless  of  the 
amount  involved  without  obtaining  DOJ 
<;oncurrence. 

§  1 01 5.402    Suspension  of  collection 
activity. 

(a)  DOE  may  suspend  collection 
activity  on  a  debt  when: 

(1)  DOE  cannot  locate  the  debtor, , 

(2)  The  debtor's  financial  condition  is 
expected  to  improve;  or 
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debt 


(3)  The  debtor  has  requested  a  waiver 
or  review  of  the  debt. 

(b)  Based  ^n  the  ourent  financial 
condition  of  ithe  debtor,  DOE  may 
suspend  colfection  activity  on  a  debt 
when  the  de|)tor's  future  prospects 
justify  retention  of  the  debt  for  periodic 
review  and  aollection  activity  and: 

(1)  The  applicable  statute  of 
limitations  nas  not  expired;  or 

(2)  Future  collection  can  be  effected 
by  administqative  offset, 
notwithstanding  the  expiration  of  the 
applicable  sUatute  of  limitations  for 
litigation  of  tlaims,  with  due  regard  to 
the  10-year  limitation  for  administrative 
offset  prescribed  by  31  U.S.C. 
3716(e)(1);  o^ 

(3)  The  debtor  agrees  to  pay  interest 
on  the  amount  of  the  debt  on  which 
collection  will  be  suspended,  and  such 
suspension  ip  likely  to  enhance  the 
debtor's  ability  to  pay  the  full  amoxmt 
of  the  princi  jal  of  the  debt  with  interest 
at  a  later  dat  i. 

(c)(1)  DOE  shall  suspend  collection 
activity  dun  ig  the  time  required  for 
consideratio  a  of  the  debtor's  request  for 
waiver  or  ad  ministrative  review  of  the 
debt  if  the  st  itute  under  which  the 
request  is  so  ight  prohibits  DOE  from 
collecting  th  3  debt  during  that  time.  As 
indicated  in  §  1015.212(h),  DOE  will 
continue  to  iiccrue  interest,  penalties, 
and  adminis  lative  costs  during  the 
period  colletttion  activity  is  suspended. 

(2)  If  the's  atute  under  which  the 
request  is  sought  does  not  prohibit 
collection  adtivity  pending 
consideratio  i  of  the  request,  DOE  may 
use  discretic  n,  on  a  case-by-case  basis, 
to  suspend  collection.  Further,  DOE 
ordinarily  will  suspend  collection 
action  upon  a  request  for  waiver  or 
review  if  DC  E  is  prohibited  by  statute  or 
regulation  fr  im  issuing  a  refuiid  of 
amoiuits  col  ected  prior  to  DOE's 
consideration  of  the  debtor's  request. 
However,  D(  )E  will  not  suspend 
collection  w  len  DOE  determines  that 
the  request  far  waiver  or  review  is 
frivolous  OT  MAS  made  primarily  to 
delay  colleci  ion. 

(d)When  )OE  learns  that  a 
bankruptcy  )etition  has  been  filed  with 
respect  to  a  lebtor,  in  most  cases  the 
collection  ac  tivity  on  a  debt  must  be 
suspended,  )ursuant  to  the  provisions 
of  11  U.S.C.  362, 1201,  and  1301,  unless 
DOE  can  cle  u'ly  establish  that  the 
automatic  st  ay  has  been  lifted  or  is  no 
longer  in  eff  jct.  DOE  will  seek  legal 
advice  imm(  idiately  from  counsel  and,  if 
legally  pennitted,  take  the  necessary 
legal  steps  it  ensure  that  no  funds  or 
money  is  pa  d  by  DOE  to  the  debtor 
imtil  relief  f  'om  the  automatic  stay  is 
obtained. 


§  1 01 5.403    Termination  of  collection 
activity. 

(a)  DOE  may  terminate  collection 
activity  when: 

(1)  DOE  is  unable  to  collect  any 
substantial  amount  through  its  own 
efforts  or  through  the  efforts  of  others; 

(2)  DOE  is  imable  to  locate  the  debtor; 

(3)  Costs  of  collection  are  anticipated 
to  exceed  the  amount  recoverable; 

(4)  The  debt  is  legally  without  merit, 
or  enforcement  of  the  debt  is  barred  by 
any  applicable  statute  of  limitations; 

(5)  The  debt  caimot  be  substantiated; 
or 

(6)  The  debt  against  the  debtor  has 
been  discharged  in  bankruptcy. 

(b)  Before  terminating  collection 
activity,  DOE  will  have  piu^ued  all 
appropriate  means  of  collection  and 
determined,  based  upon  the  results  of 
the  collection  activity,  that  the  debt  is 
uncollectible.  Termination  of  collection 
activity  ceases  active  collection  of  the 
debt.  The  termination  of  collection 
activity  does  not  preclude  DOE  bom 
retaining  a  record  of  the  accoimt  for 
purposes  of: 

(1)  Selling  the  debt,  if  Treasury 
determines  that  such  sale  is  in  the  best 
interests  of  the  United  States; 

(2)  Pursuing  collection  at  a 
subsequent  date  in  the  event  there  is  a 
change  in  the  debtor's  status  or  a  new 
collection  tool  becomes  available; 

(3)  Offsetting  against  futiue  income  or 
assets  not  available  at  the  time  of 
termination  of  collection  activity;  or 

(4)  Screening  future  applicants  for 
prior  indebtedness. 

(c)  Generally,  DOE  shall  terminate 
collection  activity  on  a  debt  that  has 
been  discharged  in  bankruptcy, 
regardless  of  the  amount.  DOE  may 
continue  collection  activity,  however, 
subject  to  the  provisions  of  the 
Banikruptcy  Code,  for  any  payments 
provided  under  a  plan  of  reorganization. 
Offset  and  recoupment  rights  may 
survive  the  discharge  of  the  debtor  in 
bankruptcy  and,  imder  some 
circiunstances,  claims  also  may  survive 
the  discharge.  For  example,  if  DOE  is  a 
knov>m  creditor  of  a  debtor,  its  claims 
may  siuT/ive  a  discharge  if  DOE  did  not 
receive  formal  notice  of  the  proceedings. 
DOE  will  seek  legal  advice  from  counsel 
if  it  believes  it  has  claims  or  offsets  that 
may  survive  the  discharge  of  a  debtor. 

§  1 01 5.404    Exception  to  termination. 

When  a  significant  enforcement 
policy  is  involved,  or  recovery  of  a 
judgment  is  a  prerequisite  to  the 
imposition  of  administrative  sanctions, 
DOE  may  refer  debts  for  litigation  even 
though  termination  of  collection  activity 
may  otherwise  be  appropriate. 


§  1 01 5.405    Discharge  of  indebtedness; 
reporting  requirements. 

(a)  Before  discharging  a  delinquent 
debt  (also  referred  to  as  a  close  out  of 
the  debt),  DOE  shall  take  all  appropriate 
steps  to  collect  the  debt  in  accordance 
with  31  U.S.C.  3711(g),  including,  as 
applicable,  administrative  offset,  tax 
refund  offset,  Federal  salary  offset, 
referral  to  Treasiuy,  Treasury- 
designated  debt  collection  centers  or 
private  collection  contractors,  credit 
bureau  reporting,  wage  garnishment, 
litigation,  and  foreclosure.  Discharge  of 
indebtedness  is  distinct  from 
termination  or  suspension  of  collection 
activity  under  §  1015.400  of  this  part 
and  is  governed  by  the  Internal  Revenue 
Code.  When  collection  action  on  a  debt 
is  suspended  or  terminated,  the  debt 
remains  delinquent  and  further 
collection  action  may  be  pursued  at  a 
later  date  in  accordance  with  the  . 
standards  set  forth  in  this  subpart. 
When  DOE  discharges  a  debt  in  full  or 
in  part,  further  collection  action  is 
prohibited.  Therefore,  DOE  will  make 
the  determination  that  collection  action 
is  no  longer  warranted  before 
discharging  a  debt.  Before  discharging  a 
debt,  DOE  must  terminate  debt 
collection  action. 

(b)  31  U.S.C.  371  l(i)  requires  DOE  to 
sell  a  delinquent  non-tax  debt  upon 
termination  of  collection  action  if 
Treasury  determines  such  a  sale  is  in 
the  best  interests  of  the  United  States. 
Since  the  discharge  of  a  debt  precludes 
any  further  collection  action  (including 
the  sale  of  a  delinquent  debt),  DOE  may 
not  discharge  a  debt  until  the 
requirements  of  31  U.S.C.  3711(i)  have 
been  met. 

(c)  Upon  discharge  of  an 
indebtedness,  DOE  must  report  the 
discharge  to  the  IRS  in  accordance  with 
the  requirements  of  26  U.S.C.  6050P  and 
26  CFR  1.6050P-1.  DOE  may  request 
Treasvuy  or  Treasvuy-designated  debt 
collection  centers  to  file  such  a 
discharge  report  to  the  IRS  on  DOE's 
behalf. 

(d)  When  discharging  a  debt,  DOE 
must  request  that  litigation  counsel 
release  any  liens  of  record  seciuing  the 
debt. 

Subpart  E — Referrals  to  the 
Department  of  Justice 

§1010.500    Scope. 

This  subpart  sets  forth  the  standards 
for  referrals  to  the  Department  of  Justice. 
This  subpart  corresponds  to  31  CFR  part 
904  of  the  Treasxuy  Federal  Claims 
Collection  Standards. 


Federal  Register /Vol.  68,  No.  157 /Thursday,  August  14,  2003 /Rules  and  Regulations  48543 


§  1 01 5.501    Referrals  to  the  Department  of 
Justice  and  the  Department  of  the 
Treasury's  Cross-Servicing  Program. 

(a)  DOE  may  authorize  Treasiuy  to 
refer  a  delinquent  debt  to  the  DOJ  for 
litigation  in  accordance  with  31  U.S.C. 
3711(g),  the  DCIA,  the  revised  Federal 
Claims  Collection  Standards  (31  CFR 
parts  900-904),  and  other  applicable 
authorities.  DOE  shall  ensure  that  all  of 
the  rights  and  protections  afforded  to 
the  debtor  under  31  U.S.C.  3711(e)  have 
been  fulfilled. 

(b)  As  described  in  §  1015.201(e), 
under  the  DCIA  (31  U.S.C.  3711(g)), 
DOE  is  required  to  transfer  all  debts 
over  180  days  delinquent  to  Treasiuy  for 
purposes  of  debt  collection  (i.e.,  cross- 
servicing).  As  part  of  its  regular  debt 
collection  procedures.  Treasury  will 
refer  debts  to  the  DOJ  for  litigation  on 
behalf  of  DOE. 

§  1 01 5.502    Prompt  referral. 

(a)  If  a  debt  is  not  referred  to  the  DOJ 
through  Treasury's  cross-servicing 
program,  DOE  shall  promptly  refer  to 
the  DOJ  for  litigation  debts  on  which 
aggressive  collection  activity  has  been 
taken  in  accordance  with  §  1015.200  of 
this  part  and  that  cannot  be 
compromised,  or  on  which  collection 
activity  cannot  be  suspended  or 
terminated,  in  accordance  writh 
§§  1015.300  and  1015.400  of  this  part. 
DOE  may  refer  those  debts  arising  out  of 
activities  of  DOE.  Debts  for  which  the 
principal  amount  is  over  $1,000,000,  or 
such  other  amount  as  the  Attorney 
General  may  direct,  exclusive  of  interest 
and  penalties,  shall  be  referred  to  the 
Civil  Division  or  other  division 
responsible  for  litigating  such  debts  at 
the  DOJ,  Washington,  DC.  Debts  for 
which  the  principal  amount  is 
$1,000,000,  or  less,  or  such  other 
amount  as  the  Attorney  General  may 
direct,  exclusive  of  interest  or  penalties, 
shall  be  referred  to  the  DOJ's 
Nationwide  Central  Intake  Facility  as 
required  by  the  CCLR  instructions. 
Claims  will  be  referred  as  early  as 
possible,  consistent  with  aggressive 
agency  collection  activity  and  the 
observance  of  the  standards  contained 
in  the  Federal  Claims  Collection 
Standards  (31  CFR  parts  900-904),  and, 
in  any  event,  well  within  the  period  for 
initiating  timely  lawsuits  against  the 
debtors.  DOE  shall  make  every  effort  to 
refer  delinquent  debts  to  the  DOJ  for 
litigation  within  one  year  of  the  date 
such  debts  last  became  delinquent.  In 
the  case  of  guaranteed  or  insured  loans, 
DOE  will  make  every  effort  to  refer  these 
delinquent  debts  to  the  DOJ  for 
litigation  within  one  year  from  the  date 


the  loan  was  presented  to  EKDE  for  ' 
payment  or  re-insurance. 

(b)  The  DOJ  has  exclusive  jurisdiction 
over  the  debts  referred  to  it  pursuant  to 
this  section.  DOE  shall  refrain  from 
having  any  contact  with  the  debtor  and 
shall  direct  all  debtor  inquiries 
concerning  the  claim  to  the  DOJ.  DOE 
shall  notify  the  DOJ  immediately  of  any 
pajonents  credited  by  DOE  to  the 
debtor's  account  after  referral  of  a  debt 
or  claim  under  this  section.  The  DOJ 
shall  notify  DOE,  in  a  timely  manner,  of 
any  pa)mients  it  receives  from  the 
debtor. 

§  1 01 5.503    Claims  Collection  Litigation 
Report 

(a)  Unless  excepted  by  the  DOJ.  DOE 
shall  complete  the  CCLR  (see  §  1015.301 
of  this  part),  accompanied  by  a  signed 
Certificate  of  Indebtedness,  to  refer  all 
administratively  uncollectible  claims  to 
the  DOJ  for  litigation.  DOE  shall 
complete  all  of  the  sections  of  the  CCLR 
appropriate  to  each  claim  as  required  by 
the  CCLR  instructions  and  furnish  such 
other  information  as  may  be  required  in 
specific  cases. 

(b)  DOE  shall  indicate  clearly  on  the 
CCLR  the  actions  it  wishes  the  DOJ  to 
take  v«th  respect  to  the  referred  claim. 
The  CCLR  permits  DOE  to  indicate 
specifically  any  of  a  number  of  litigative 
activities  which  the  DOJ  may  pursue, 
including  enforced  collection,  judgment 
lien  only,  renew  judgment  lien  only, 
renew  judgment  lien  and  enforce 
collection,  program  enforcement, 
foreclosure  only,  and  foreclosure  and 
deficiency  judgment. 

(c)  DOE  also  shall  use  the  CCLR  to 
refer  claims  to  the  DOJ  to  obtain  the 
DOJ's  approval  of  any  proposals  to 
compromise  the  claims  or  to  suspend  or 
terminate  DOE  collection  activity. 

§  1 01 5.504    Preservation  of  evidence. 

DOE  will  take  care  to  preserve  all  files 
and  records  that  may  be  needed  by  the 
DOJ  to  prove  its  claims  in  court.  DOE 
ordinarily  will  include  certified  copies 
of  the  documents  that  form  the  basis  for 
the  claim  in  the  packages  referring  its 
claims  to  the  DOJ  for  litigation.  DOE 
shall  provide  originals  of  such 
dociunents  immediately  upon  request 
by  the  DOJ. 

§  1015.505    Minimum  amount  of  referrals  to 
the  Department  of  Justice. 

(a)  DOE  shall  not  refer  for  litigation 
claims  of  less  than  $2,500,  exclusive  of 
interest,  penalties,  and  administrative 
costs,  or  such  other  amount  as  the 
Attorney  General  shall  from  time  to  time 
prescribe.  The  DOJ  promptly  shall 
notify  DOE  if  the  Attorney  General 
changes  this  minimum  amount. 


(b)  DOE  shall  not  refer  claims  of  less 
than  the  minimum  amount  unless: 

(1)  Litigation  to  collect  such  smaller 
claims  is  important  to  ensure 
compliance  with  DOE's  policies  or 
programs; 

(2)  The  claim  is  being  referred  solely 
for  the  purpose  of  securing  a  judgment 
against  the  debtor,  which  will  be  filed 
as  a  lien  against  the  debtor's  property 
pursuant  to  28  U.S.C.  3201  and  returned 
to  DOE  for  enforcement;  or 

(3)  The  debtor  has  the  clear  ability  to 
pay  the  claim  and  the  Government 
effectively  can  enforce  payment,  with 
due  regard  for  the  exemptions  available 
to  the  debtor  under  state  and  Federal 
law  and  the  judicial  remedies  available 
to  the  Govenunent. 

(4)  DOE  will  consult  with  the 
Financial  Litigation  Staff  of  the 
Executive  Office  for  United  States 
Attorneys  in  the  DOJ  prior  to  referring 
claims  valued  at  less  than  the  minimum 
amount. 

PART  1018— REFERRAL  OF  DEBTS  TO 
IRS  FOR  TAX  REFUND  OFFSET 

■  2.  The  authority  citation  for  Part  1018 
continues  to  read  as  follows: 

Authority:  31  U.S.C.  3720A;  Pub.  L.  98- 
369;98Stal.  1153. 

PART  1018— {REMOVED] 

■  3.  Part  1018  is  removed. 

(FR  Doc.  03-20378  Filed  8-13-03;  8:45  am) 

BtLUNG  CODE  64SO-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  15 

Administrative  Claims  Under  Federal 
Tort  Claims  Act 

CFR  Correction 

In  Title  14  of  the  Code  of  Federal 
Regulations,  Parts  1  to  59,  revised  as  of 
January  1,  2003,  in  §  15.3,  on  page  78, 
add  paragraph  (c)  to  read  as  follows: 

§  1 5.3    Administrative  claim.  wt>en 
presented;  appropriate  office. 

*         *         *         *         • 

(c)  Claim  forms  are  available  at  each 
location  listed  in  paragraph  (b)  of  this 
section. 

***** 

[FT?  Doc.  03-55521  Filed  8-13-03;  8:45  am] 

BIUJNG  CODE  1S0S-01-O 
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DEPARTMEHT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2<K)3-NE-25-AD;  Amendment 
39-13263;  AO2003-16-10] 

RIN2120-AA^ 

Airworttilneis  Directives;  Pratt  & 
Whitney  Canada  PW206A  and  PW206E 
Turt)oshaft  Engines 


AGENCY 

Administration 
action:  Fina 
comments. 


\ 


Federal  Aviation 

(FAA),  DOT. 
rule;  request  for 


summary:  T1  e  FAA  is  adopting  a  new 
airworthines  s  directive  (AD)  for  Pratt  & 
Whitney  Car  ada  (PWC)  PW206A  and 
PW206E  turl  oshaft  engines.  This  AD 
requires  initi  al  and  repetitive  borescope 
inspections  (  f  compressor  turbine  and 
power  turbir  e  blades  for  blade  axial 
shift,  and  replacement  of  blade  retaining 
rivets  and  ce  rtain  rotor  air  seals  as 
terminating  i  iction  for  the  repetitive 
borescope  in  spections. 

This  AD  is  prompted  by  reports  of 
engine  shutc  owns  and  emergency 
landings  due  to  severe  vibration  and 
drops  in  eng  ne  torque,  and  an  increase 
in  internal  engine  temperature, 
triggering  in- flight  engine  fire  warnings. 
We  are  issuing  this  AD  to  prevent 
tiubine  blad( :  axial  shift,  which  could 
cause  high  levels  of  vibration,  loss  of 
engine  torqus,  in-flight  engine 
shutdown,  a  id  possible  imcontained 
engine  failui  b. 

DATES:  Effec  ive  August  29,  2003.  The 
Director  of  tJ  le  Federal  Register 
approved  tht  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  is  of  August  29,  2003.    - 

We  must  r  jceive  any  comments  on 
this  AD  by  C  ctober  14,  2003. 
ADDRESSES:  Jse  one  of  the  following 
addresses  to  submit  comments  on  this 
AD: 

•  By  mail  The  Federal  Aviation 
Administrat  on  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rjiles  Docket  No.  2003-NE- 
25-AD,  12  New  England  Executive  Park, 
Burlington.  ilA  01803-5299. 
1781)  238-7055. 
1:  9-ane- 


By  fax 
•  By  e-m 
adcomment 
You  may 


aa.gov. 
jet  the  service  information 
referenced  it  this  AD  from  Pratt  & 
Whitney  Canada,  1000  Marie- Victorin, 
Longueuil,  C  [uebec,  Canada  J4G1A1. 
You  may  examine  the  service 
information  iat  the  FAA,  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 


Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Biu-lington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT:  Ian 
Dargin,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7178;  fax 
(781) 238-7199. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada,  which  is  the  airworthiness 
authority  for  Canada,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  PWC  PW206A  and  PW206E 
turboshaft  engines.  Transport  Canada 
advises  that  there  have  been  several 
reports  of  PW206-powered  helicopters 
where  axial  shifting  of  compressor 
turbine  blades  and  power  turbine  blades 
resulted  in  heavy  blade  rubs,  causing  an 
increase  in  internal  engine  temperature, 
triggering  in-flight  engine  fire  warnings 
and  subsequent  emergency  landings. 

Relevant  Service  Information 

We  have  reviewed  and  approved  the 
technical  contents  of  the  following  Pratt 
&  Whitney  Canada  service  docxmients: 

•  Alert  Service  Bulletin  (ASB)  No. 
PW200-72-A28242,  Revision  1,  dated 
October  2,  2002,  that  describes 
procedures  for  borescope  inspecting  of 
compressor  turbine  blades  and  power 
turbine  blades  for  axial  shift  within  the 
disks. 

•  Service  Bulletin  (SB)  No.  PW200- 
72-28069,  Revision  5,  dated  February 
10,  2003,  that  describes  procedvues  for 
replacing  compressor  turbine  blade 
retaining  rivets,  the  No.  3  bearing  rotor 
air  seal,  and  the  No.  4  bearing  front  rotor 
air  seal. 

•  SB  No.  PW200-72-28239,  Revision 
2,  dated  February  10,  2003,  that 
describes  procediu-es  for  replacing 
power  tvubine  blade  retaining  rivets. 

Transport  Canada  classified  these 
service  bulletins  as  mandatory  and 
issued  AD  CF-2003-06,  dated  February 
4,  2003,  in  order  to  assure  the 
airworthiness  of  these  PWC  PW206A 
and  PW206E  turboshaft  engines  in 
Canada. 

Bilateral  Airworthiness  Agreement 

This  engine  model  is  manufactured  in 
Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Under  this 
bilateral  airworthiness  agreement. 


Transport  Canada  has  kept  the  FAA 
informed  of  the  situation  described 
above.  We  have  examined  the  findings 
of  Transport  Canada,  reviewed  all 
available  information,  and  determined 
that  AD  action  is  necessary  for  products 
of  this  type  design  that  are  certificated 
for  operation  in  the  United  States. 

FAA's  Determination  and  Requirements 
of  This  AD 

The  unsafe  condition  described 
previously  is  likely  to  exist  or  develop 
on  other  PWC  PW206A  and  PW206E 
tiuboshaft  engines  of  the  same  type 
design.  We  are  issuing  this  AD  to 
prevent  txubine  blade  axial  shift,  leading 
to  high  levels  of  vibration,  loss  of  engine 
torque,  in-flight  engine  shutdown,  and 
possible  uncontained  engine  failure. 
This  AD  requires: 

•  Initial  and  repetitive  borescope 
inspections  of  compressor  turbine 
blades  and  power  tiubine  blades  for 
blade  axial  shift  within  the  turbine 
disks,  and 

•  Replacement  of  blade  retaining 
rivets,  the  No.  3  bearing  rotor  air  seal, 
and  the  No.  4  bearing  front  rotor  air  seal 
as  mandatory  terminating  action  for  the 
repetitive  borescope  inspections. 

You  must  use  the  service  information 
described  previously  to  perform  the 
actions  required  by  this  AD. 

FAA's  Determination  of  the  Efifective 
Date 

Since  an  unsafe  condition  exists  that 
requires  the  immediate  adoption  of  this 
AD,  we  have  foimd  that  notice  and 
opportiuiity  for  public  conunent  before 
issuing  this  AD  are  impracticable,  and 
that  good  cause  exists  for  making  this 
amendment  effective  in  less  than  30 
days. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997. 
July  22,  2002),  which  governs  our  AD 
system.  This  regulation  now  includes 
material  that  relates  to  special  flight 
permits,  alternative  methods  of 
compliance,  and  altered  products.  This 
material  previously  was  included  in 
each  individual  AD.  Since  this  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  futiue  AD  actions. 

Comments  Invited 

This  AD  is  a  final  rule  that  involves 
requirements  affecting  flight  safety  and 
was  not  preceded  by  notice  and  an 
opportimity  for  public  comment; 
however,  we  invite  you  to  submit  any 
written  relevant  data,  views,  or 
arg\unents  regarding  this  AD.  Send  your 
comments  to  an  address  listed  imder 
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ADDRESSES,  hiclude  "AD  Docket  No. 
2003-NE-25-AD"  in  the  subject  line  of 
your  comments.  If  you  want  us  to 
acknowledge  receipt  of  your  mailed 
comments,  send  us  a  self-addressed, 
stamped  postcard  with  the  docket 
number  written  on  it;  we  will  date- 
stamp  your  postcard  and  mail  it  back  to 
you.  We  specifically  invite  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  it.  If  a  person  contacts  us 
verbally,  and  that  contact  relates  to  a 
substantive  part  of  this  AD,  we  will 
summarize  the  contact  eind  place  the 
summary  in  the  docket.  We  will 
consider  all  comments  received  by  the 
closing  date  and  may  amend  the  AD  in 
light  of  those  comments. 

We  are  reviewing  the  writing  style  we 
currently  use  in  regulatory  documents. 
We  are  interested  in  your  comments  on 
whether  the  style  of  this  document  is 
clear,  and  yoiu-  suggestions  to  improve 
the  clarity  of  our  communications  with 
you.  You  may  get  more  information 
about  plain  language  at  http:// 
www.faa.gov/language  and  http:// 
www.plainlanguage.gov. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  imder 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  the  regulation: 

1.  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

2.  Is  not  a  "significant  rule"  under  the 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26, 1979);  and 

3.  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  summary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-25- 
AD"  in  yoiu-  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive: 

2003-16-10    Pratt  &  Whitney  Canada: 

Amendment  39-13263.  Docitet  No. 
2003-NE-25-AD. 

Effective  Date 

(a)  This  airworthiness  directive  (AD) 
becomes  effective  August  28,  2003. 

Affected  ADs 

(b)  None. 
Applicability 

(c)  This  AD  is  applicable  to  Pratt  & 
Whitney  Canada  (PWC)  PW206A  and 
PW206E  turboshaft  engines.  These  engines 
are  installed  on,  but  not  limited  to  MD 
Helicopters  Inc.  Model  MD-900  helicopters. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  reports  of 
engine  shutdowns  and  emergency  landings 
due  to  severe  vibration  and  drops  in  engine 
torque,  and  an  increase  in  internal  engine 
temperature,  triggering  in-flight  engine  fire 
warnings.  We  are  issuing  this  AD  to  prevent 
turbine  blade  axial  shift,  leading  to  high 
levels  of  vibration,  loss  of  engine  torque,  in- 
flight engine  shutdown,  and  possible 
uncontained  engine  failure. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  times  specified  unless  the 
actions  have  already  been  done. 

Initial  Sequence  of  Borescope  Inspections 

(f)  Perform  an  initial  sequence  of  borescope 
inspections  of  compressor  turbine  blades  and 
power  turbine  blades  for  blade  axial  shift 
within  the  turbine  disks.  Use  paragraph  3.  of 
Accomplishment  Instructions  of  PWC  Alert 
Service  Bulletin  (ASB)  No.  PW200-72- 
A28242,  Revision  1,  dated  October  2,  2002, 
for  the  borescope  inspection.  Do  the 
inspections  at  the  following  times: 

(1)  Within  25  flight  hours  accumulated  or 
30  days  after  the  effective  date  of  this  AD. 
whichever  occurs  earlier. 

(2)  After  30  flight  hours,  but  befcie  50 
flight  hours  accumulated  since  inspection  of 
paragraph  (f)(1)  of  this  AD. 

(3)  After  80  flight  hours,  butliefore  100 
flight  hours  accumulated  since  inspection  of 
paragraph  (f)(1)  of  this  AD. 

(4)  After  180  flight  hours,  but  before  200 
flight  hours  accumulated  since  inspection  of 
paragraph  (0(1)  of  this  AD. 


Repetitive  Borescope  Inspections 

(g)  Thereafter,  perform  repetitive  borescope 
inspections  at  inter\'als  of  not  less  than  280 
nor  more  than  300  flight  hours  since-last- 
inspection.  Use  paragraph  3.  of 
Accomplishment  Instructions  of  PWC  ASB 
No.  PW20O-72-A28242.  Revision  1.  dated 
October  2.  2002,  for  the  borescope 
inspections. 

Disposition 

(h)  If  any  blade ^hift  is  found,  remove 
engine  from  service  before  further  flight  and 
perform  rivet  and  rotor  air  seal  replacements, 
as  specified  in  paragraphs  (j)(l)  and  (j)(2)  of 
this  AD,  to  return  the  engine  to  service. 

(i)  If  blade  shift  is  suspected,  confirm  the 
blade  shift  with  the  appropriate  engine 
manufacturer  service  representative  before 
further  flight.  Remove  engine  from  service  if 
shift  is  confirmed,  and  perform  rivet  and 
rotor  air  seal  replacements,  as  specified  in 
paragraphs  (j)(l)  and  (j)(2)  of  this  AD,  to 
return  the  engine  to  service. 

Terminating  Action 

(j)  At  the  next  engine  shop  visit  for  any 
reason,  or  at  the  next  engine  overhaul, 
whichever  occurs  first,  but  before  December 
31,  2009,  do  the  following: 

(1)  Replace  the  compressor  turbine  blade 
retaining  rivets,  the  No.  3  bearing  rotor  air 
seal,  and  the  No.  4  bearing  fi-ont  rotor  air  seal. 
Use  paragraph  3.  Accomplishment 
Instructions  of  Service  Bulletin  (SB)  No. 
PW200-72-28069.  Revision  5.  dated 
February  10,  2003. 

(2)  Replace  the  power  turbine  blade 
retaining  rivets.  Use  paragraph  3. 
Accomplishment  Instructions  of  SB  No. 
PW200-72-28239,  Revision  2,  dated 
February  10,  2003. 

Previous  Credit 

(k)  Previous  credit  is  allowed  for 
terminating  action  in  paragraph  (j)(l)  and 
(j)(2)  of  this  AD  that  was  done  in  accordance 
with  Accomplishment  mstructions  of  SB  No. 
PW260-72-28069,  Revision  4,  dated 
December  27,  2000,  and  Accomplishment 
Instructions  of  SB  No.  PW200-72-28239, 
dated  September  5,  2002.  or  Revision  1, 
dated  December  5,  2002,  before  the  effective 
date  of  this  AD. 

(1)  Completing  the  actions  in  paragraphs 
(j)(l)  and  (j)(2)  of  this  AD  terminates  all 
inspection  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 
(AMOCs) 

(m)  You  must  request  AMOCs  as  specified 
in  14  CFR  part  39.19.  All  AMOCs  must  be 
approved  by  the  Manager,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803-5299. 

Material  Incorporated  by  Reference 

(n)  You  must  use  the  following  Pratt  & 
Whitney  Canada  Service  Bulletins  and  Alert 
Service  Bulletin  to  perform  the  inspections 
and  replacement  actions  required  by  this  AD. 
The  Director  of  the  Federal  Register  approved 
the  incorporation  by  reference  of  the 
documents  listed  in  Table  1  of  this  AD  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
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part  51.  You  liay  get  a  copy  from  Pratt  & 
Whitney  Canada,  1000  Marie- Victorin. 
Longueuil,  Qi  ebec,  Canada  HGlAl.  You 
may  review  c<  pies  at  Federal  Aviation 


a;  8242 


PW200-72-, 
Total  Pages— ^ 
PW20O-72 
Total  Pages—  I 
PW200-72 
Total  Pages— 60 


2«069 


2(  239 


Administration  (FAA),  New  England  Region, 
Office  of  the  Regional  Counsel,  Attention: 
Rules  Docket  No.  2003-NE-25-AD,  12  New 
England  Executive  Park,  Burlington.  MA 

Table  1  .—Incorporation  by  Reference 


01803-5299;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW,  suite 
700,  Washington,  DC.  Table  1  follows: 


Service  bulletin 


Page  No.(s) 


All 
All 
AH 


Revision 


Date 


October  2,  2002. 
Febmary  10,  2003. 
Febrtiary  10,  2003. 


Related  Infon  lation 

(o)  Transpoi  t  Canada  issued  airworthiness 
directive  CF-;  003-06,  dated  February  4, 
2003,  which  p  Brtains  to  the  subject  of  this 
AD,  in  order  t  >  assure  the  airworthiness  of 
these  PWC  PV  '206A  and  PW206E  turboshaft 
engines  in  Cai  ada. 

Issued  in  Bi  rlington,  Massachusetts,  on 
August  4,  200  I.     V 
Francis  A.  Fa  ara, 

Acting  Manag  t.  Engine  and  Propeller 
Directorate,  A  rem  ft  Certification  Service. 
[FR  Doc.  03-2  )484  Filed  8-13-03;  8:45  am] 
aiLUNG  CODE  41 10-13-P 


DEPARTME  IT  OF  TRANSPORTATION 
Federal  Avi^lon  Administration 

14CFRPartt39 

[Docket  No.  2p01-NK*-341-AD;  Amendment 
39-13247;  ADJ  94-01 -10  R1] 

RIN2120-AAM 

Airworthiness  Directives;  Boeing 
Model  757-aoo  and  -200PF  Series 
Airplanes  Equipped  With  Pratt  and 
Whitney  P^OOO  Series  Engines 

AGENCY:  Fecleral  Aviation 

Administration,  DOT.. 

ACTION:  Fina|  rule. ^^^ 

SUMMARY:  Tlis  amendment  revises  an 
existing  airv  orthiness  directive  (AD), 
applicable  t(  certain  Boeing  Model  757- 
200  and  -20  )PF  series  airplanes,  that 
currently  re(  aires  inspections, 
adjustments  and  functional  checks  of 
the  engine  tl  irust  reverser  system;  and 
modificatior  of  the  engine  thrust 
reverser  dire  ctional  control  valve.  The 
existing  AD  dso  requires  installation  of 
an  additions  1  thrust  reverser  locking 
feattire  and  )eriodic  functional  tests  of 
the  locking  eatiore  following 
installation.  That  AD  was  prompted  by 
results  of  a  s  afety  review  of  the  thrust 
reverser  sysl  em  on  these  airplanes.  The 
actions  spec  fied  by  that  AD  are 
intended  to  jrevent  deployment  of  a 
thrust  rever;  er  in  flight  and  subsequent 


reduced  controllability  of  the  airplane. 
This  action  reduces  the  applicability  of 
the  existing  AD. 
DATES:  Effective  September  18,  2003. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  by  the 
Director  of  the  Federal  Register  as  of 
March  3, 1994  (59  FR  4558,  February  1, 
1994). 

The  incorporation  by  reference  of 
certain  other  publications,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  September  16, 1991  (56  FR 
46725,  September  16,  1991).  (The 
dociunent  numbers  of  these  certain 
publications  were  cited  erroneously  in 
the  September  16,  1991,  issue  of  the 
Federal  Register,  as  listed  in  the 
regulations.) 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Thorson,  Aerospace  Engineer, 
Propulsion  Branch,  ANM-140S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6508;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  revising  AD  94-01-10,  amendment 
39-8792  (59  FR  4558,  February  1, 1994), 
which  is  applicable  to  certain  Boeing 
Model  757  series  airplanes,  was 
published  in  the  Federal  Register  on 
October  8,  2002  (67  FR  62654).  The 
action  proposed  to  continue  to  require 
inspections,  adjustments,  and  functional 
checks  of  the  engine  thrust  reverser 


system;  modification  of  the  engine 
thrust  reverser  directional  control  valve; 
and  installation  and  periodic  functional 
tests  of  an  additional  thrust  reverser 
locking  feattue.  The  action  also 
proposed  to  reduce  the  applicability  of 
the  existing  AD. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Ehie 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  AD 

Two  commenters  support  the  AD,  as 
propqsed. 

Request  To  Issue  AO  as  a  Correction 

Two  commenters  request  that  the 
proposed  AD  be  issued  to  correct  rather 
dian  revise  AD  94-01-01.  The 
commenters  suggest  that  a  correction  in 
this  case  would  be  more  appropriate 
and  would  minimize  record  keeping  by 
the  operators.  One  of  the  commenters 
states  that,  "[I]f  a  new  AD  number  or  a 
revision  to  the  existing  AD  is  issued, 
[the  operator]  will  be  required  to  revise 
all  of  [the  operator's]  AD 
implementation  and  record  keeping 
documentation  at  a  significant  cost  to 
[the]  airline.  If  a  correction  to  the 
original  AD  is  issued,  no  document 
changes  will  be  necessary."  ' 

The  FAA  disagrees  with  the 
commenters'  characterization  of  the  AD 
revision  process.  First,  a  correction  to  an 
AD  is  used  primarily  for  nonsubstantive 
changes  including  clarification  of 
ambiguous  language  in  the  existing  AD. 
A  correction  to  an  AD  does  not  receive 
a  new  AD  number.  A  revision  to  an  AD 
is  used  to  make  changes  such  as 
reducing  the  applicability  for  this  AD.  A 
revision  of  an  AID  is  usually  less 
complicated  for  operators  to  track 
because  the  compliance  dociunentation 
need  include  only  the  AD  number 
regardless  of  the  revision  number.  This 
final  rule  will  be  issued  as  a  revision  to 
the  existing  AD,  as  proposed. 
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Request  for  Clarification  of  Existing 
Requirements 

One  commenter  questions  whether  an 
aircraft  could  be  dispatched  with  the 
thrust  reversers  active  after  failing  the 
thrust  reverser  sync  lock  integrity  test 
but  passing  subsequent  testing  in 
accordeuice  with  Boeing  Service  Bulletin 
757-78-0025  or  Airplane  Maintenance 
Manual  78-31-00/501. 

Paragraph  (e)  of  AD  94-01-10 
requires  that  any  discrepancy  foiuid 
during  any  test  required  by  that  AD  be 
corrected  before  further  flight  in 
accordance  with  the  Boeing  757 
Maintenance  Manual.  Therefore,  any 
failiu-es  experienced  diuing  the  integrity 
test  must  be  appropriately  addressed 
and  resolved  prior  to  dispatch  of  the 
airplane  with  the  thrust  reverser  system 
active.  No  change  to  the  final  rule  is 
necessary  regarding  this  issue. 

Request  To  Add  Procedure 

One  commenter  requests  the  addition 
of  a  step  in  the  technical  procedures 
that  returns  the  airplane  to  its  normal 
operational  configuration  after  the 
required  testing  (Section  2.C.  ("Put  the 
Airplane  Back  to  Its  Usual  Condition") 
of  the  "Thrust  Reverser  Sync  Lock 
Integrity  Test").  This  step  was  not 
included  in  AD  94-01-10.  Specifically, 
the  additional  step  involves  returning  a 
maintenance  power  switch  (which  was 
configured  to  "Alternate"  before  testing) 
to  the  "Normal"  position  after  testing. 

The  FAA  agrees  with  the  request,  for 
the  reasons  stated  by  the  commenter. 
Section  2.C.,  set  forth  in  paragraph  (e) 
of  this  final  rule,  has  been  revised 
accordingly  to  add  new  step  (5).  The 
FAA  has  determined  that  this  minor, 
axiomatic  change  does  not  expand  the 
scope  of  the  proposed  AD. 

Request  To  Broaden  Terminating 
Action 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  provide  for 
terminating  action  for  all  actions  of  the 
AD.  The  commenter  suggests  limiting 
the  applicability  of  paragraphs  (a),  (b), 
and  (d)  of  the  proposed  AD  to  airplanes 
having  line  numbers  prior  to  442 
(associated  design  changes  were 
incorporated  in  production  beginning 
with  line  number  442)  and  revising 
paragraphs  (c)  and  (e)  of  the  proposed 
AD  to  require  operators  to  include  the 
inspection  requirements  as  part  of  their 
maintenance  plan  in  the  form  of 
certification  maintenance  requirements 
(CMRs). 

The  FAA  concurs  with  the  request  to 
revise  the  applicability  of  (a),  (b),  and 
(d).  Those  paragraphs  have  been  revised 
accordingly. 


However,  as  explained  in  the 
proposed  AD,  the  FAA  has  approved 
CMRs  as  alternative  methods  of 
compliance  (AMOCs)  with  the 
inspection  requirements  of  paragraphs 
(c)  and  (e)  of  AD  94-01-10  for  Model 
757-300  series  airplanes.  In  addition, 
the  FAA  has  approved  the  inspection 
requirements  in  the  Boeing  Maintenance 
Planning  Document  as  an  AMOC  for  the 
inspections  required  by  the  AD  for 
Model  757-200  series  airplanes.  The 
intent  of  CMRs  is  not  to  terminate 
inspection  requirements  in  ADs  but  to 
define  specific  repetitive  inspections  or 
component  replacements  for  equipment, 
systems,  and  installations  as  a  result  of 
safety  analyses  approved  by  the  FAA 
before  an  airplane  type  certificate  is 
issued.  Therefore,  the  FAA  does  not 
concur  with  this  request  to  terminate 
the  actions  of  paragraphs  (c)  and  (e)  of 
this  AD.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Changes  to  14  CFR  Part  39/Efiiect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation,  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  die  AD. 

Cost  Impact 

Since  this  AD  merely  removes 
airplanes  ft-om  the  applicability  of  the 
existing  AD,  it  adds  no  additional  costs, 
and  requires  no  additional  work  to  be 
performed  by  affected  operators.  The 
current  costs  associated  with  this 
amendment  are  reiterated  below  for  the 
convenience  of  affected  operators: 

The  FAA  estimates  that  270  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD. 

It  takes  approximately  624  work  hoiu-s 
per  airplane  to  accomplish  the 
modification  required  by  AD  94-01-10, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  will  be  supplied  by 
the  manufacturer  at  no  cost  to  operators. 


Based  on  these  figures,  the  cost  impact 
of  the  modification  is  estimated  to  be 
$37,440  per  airplane. 

It  takes  approximately  1  work  hour 
per  airplane  to  accomplish  the 
functional  test  required  by  AD  94-01- 
10,  at  an  average  labor  rate  of  S60  per 
work  hour.  Based  on  these  figures,  the 
cost  impact  of  the  tests  is  estimated  to 
be  $60  per  airplane,  per  test. 

The  cost  impact  figtues  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


48548         '  Federal  Register /Vol.  68.  No.  157 /Thursday,  August  14.  2003 /Rules  and  Regulations 


I 
PART  39— AIRWORTHINESS 

DIRECTIVES 

■  1 .  The  autl  lority  citation  for  part  39 


continues  to 


Authority:  *  9  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

■  2.  Section 
removing 


4558, 

a  new  airwoi 

amendment 

follows: 


J9.13  is  amended  by 
an  endment  39-8792  {59  FR 
Februjry  1.  1994),  and  by  adding 
;  thiness  directive  (AD). 
39-13247.  to  read  as 


11 


lAD' 


AD  94-01-10 

13247 

Revises 

8792 
Applicabilikr: 
series  airpl 
Whitney  PW2t)00 
in  any  categor  y 

Note  1:  Thi! 
identified  in 


Boeing:  Amendment  39- 
D<iclcet  20O1-NM-341-AD. 

94-01-10,  Amendment  39- 


>  th  It 


AD  applies  to  each  airplane 
preceding  applicability 
ess  of  whether  it  has  been 
altej^d.  or  repaired  in  the  area 
equirements  of  this  AD.  For 
have  been  modified,  altered,  or 

the  performance  of  the 
)f  this  AD  is  affected,  the 
must  request  approval  for  an 
me  thod  of  compliance  in 

1  th  paragraph  (g)(1)  of  this  AD. 
sqould  include  an  assessment  of 
modification,  alteration,  or 
I  insafe  condition  addressed  by 
f  the  unsafe  condition  has  not 
the  request  should  include 
propcjsed  actions  to  address  it. 


Fthe 


(a)  For 
to  442:  Withi 
1991  (the  e 
amendment 
paragraph  (a 

(1)  Accomp 
and  (a)(l)(ii) 

(i)  Inspect 
Control 


engines  to 
pilot  valve's 
Boeing  Alert 
dated  Sept 

(A)  If  any 
specified  in 
further  flight 
that  has  a  pari 
solenoid-dri 
with  the 

(B)IfaDCV 
driven  pilot 
bulletin,  that 
replaced. 

(ii)  Perform 
engine  thrust 
system  on 


em  )er 

d:vi 
tb 


viin  ! 
I servi :e 


v  live  i 


boll 


read  as  follows: 


Model  757-200  and  -200PF 
equipped  with  Pratt  and 
series  engines,  certificated 


tie] 
provision,  regi  irdl 
modified, 
subject  to  the 
airplanes  that 
repaired  so 
requirements 
owner/operatdr 
alternative 
accordance  w 
The  request 
the  effect  of 
repair  on  the 
this  AD;  and. 
been  eliminated 
specific 

Compliance : 
accomplished 

To  prevent 
in  fli^t  and 
controllability 
the  following 

Inspections/A  Ifustments/Functional  Checks/ 
Modification 


:  Required  as  indicated,  unless 

previously. 

I  leployment  of  a  thrust  reverser 
s  ibsequent  reduced 

of  the  airplane,  accomplish 


)(l)' 


eft 
tiel 


airpfenes  having  line  numbers  prior 
14  days  after  September  16. 
ffeitive  date  of  AD  91-20-09. 
3  >-8043),  accomplish  either 
or  (a)(2)  of  this  AD. 
ish  both  paragraphs  (a)(l)(i) 
this  AD: 

thrust  reverser  Directional 
Valve|(DCV)  assemblies  of  both 
determine  the  solenoid-driven 

number,  in  accordance  with 
Service  Bulletin  757-78A0027, 
9,  1991. 

has  a  suspect  pilot  valve  as 
e  service  bulletin,  prior  to 
replace  the  DCV  with  a  DCV 
number  of  a  non-suspect 
pilot  valve,  in  accordance 
bulletin, 
has  a  non-suspect  solenoid- 

as  specified  in  the  service 
>ilot  valve  does  not  need  to  be 


all  tests  cmd  inspections  of  the 

•everser  control  and  indication 

engines  in  accordance  with 


Boeing  Service  Bulletin  757-78-0025,  dated 
September  9, 1991.  Prior  to  further  flight, 
correct  any  discrepancy  found  in  accordance 
with  the  service  bulletin. 

(2)  Accomplish  paragraph  (a)(1)  of  this  AD 
on  one  engine's  thrust  reverser  and 
deactivate  the  other  engine's  thrust  reverser, 
in  accordance  with  Section  78-31-1  of 
Boeing  Document  D630N002,  "Boeing  757 
Dispatch  Deviation  Guide,"  Revision  8,  dated 
January  15, 1991. 

(b)  For  airplanes  having  line  numbers  prior 
to  442:  Within  24  days  after  September  16, 
1991,  the  requirements  of  paragraph  (a)(1)  of 
this  AD  must  be  accomplished  on  both 
engines'  thrust  reverser  systems. 

(c)  For  all  airplanes:  Perform  all  tests  and 
Inspections  of  the  engine  thrust  reverser 
control  and  indication  system  on  both 
engines  in  accordance  with  Boeing  Service 
Bulletin  757-78-0025,  dated  September  9, 
1991,  as  specified  in  paragraph  (c)(1)  or  (c)(2) 
of  this  AD,  as  applicable.  Correct  any 
discrepancy  before  further  flight  in 
accordance  with  the  service  bulletin. 

(1)  For  airplanes  having  line  numbers  prior 
to  442:  Repeat  the  tests  and  inspections 
(these  tests  and  inspections  are  specified  in 
paragraph  (a)(l)(ii)  of  this  AD)  at  intervals 
not  to  exceed  3,000  flight  hours,  and  prior  to 
further  flight  following  any  maintenance  that 
disturbs  the  thrust  reverser  control  system. 

(2)  For  airplanes  having  line  numbers  442 
and  subsequent:  Perform  the  tests  and 
inspections  within  3,000  flight  hours  after 
the  effective  date  of  this  AD.  Repeat  the  tests 
and  inspections  at  intervals  not  to  exceed 
3,000  flight  hours,  and  prior  to  further  flight 
following  any  maintenance  that  disturbs  the 
thrust  reverser  control  system. 

Installation/Functional  Test 

(d)  For  airplanes  having  line  niunbers  prior 
to  442:  Within  5  years  after  March  3,  1994 
(the  effective  date  of  AD  94-01-10, 
amendment  39-8792],  install  an  additional 
thrust  reverser  system  locking  feature  (sync 
lock  installation),  in  accordance  with  Boeing 
Service  Bulletin  757-78-0028,  Revision  1. 
dated  October  29. 1992;  or  Revision  2.  dated 
January  14. 1993. 

(e)  Within  1.000  hours'  time-in-service 
after  installing  the  sync  lock  required  by 
paragraph  (d)  of  this  AD  (either  in  production 
or  by  retrofit),  or  within  1.000  hours'  time- 
in-service  after  March  3. 1994.  whichever 
occurs  later;  and  thereafter  at  intervals  not  to 
exceed  1.000  hours'  time-in-service:  Perform 
functional  tests  of  the  sync  lock  in 
accordance  with  the  "Thrust  Reverser  Sync 
Lock  Integrity  Test"  procedures  specified 
below.  If  any  discrepancy  is  found  during 
any  test,  prior  to  further  flight,  correct  it  in 
accordance  with  procedures  described  in  the 
Boeing  757  Maintenance  Memual. 

•THRUST  REVERSER  SYNC  LOCK 
INTEGRITY  TEST 

1.  General 

A.  Use  this  procedure  to  test  the  integrity  of 
the  thrust  reverser  sync  locks. 

2.  Thrust  Reverser  Sync  Lock  Test 

A.  Prepare  for  the  Thrust  Reverser  Sync  Lock 
Test. 


(1)  Open  the  AUTO  SPEEDBRAKE  circuit 
breiaker  on  the  overhead  circuit  breaker 
panel.  Pll. 

(2)  Do  the  steps  that  follow  to  supply 
power  to  the  thrust  reverser  system: 

(a)  Make  sure  the  thrust  levers  are  in  the 
idle  position. 

CAUTION:  DO  NOT  EXTEND  THE  THRUST 
REVERSER  WHILE  THE  CORE  COWL 
PANELS  ARE  OPEN.  DAMAGE  TO  THE 
THRUST  REVERSER  ANaCORE  COWL 
PANELS  CAN  OCCUR. 

(b)  Make  sure  the  thrust  reverser  halves  are 
closed. 

(c)  Make  sure  the  core  cowl  panels  are 
closed. 

(d)  Put  the  EEC  MAINT  POWER  switch  or 
the  EEC  POWER  L  and  EEC  POWER  R 
switches  to  the  ALTN  position. 

(e)  For  the  left  engine: 

(1)  Put  the  EEC  MAINT  CHANNEL  SEL  L 
switch  to  the  AUTO  position. 

(2)  Put  the  L  ENG  fire  switch  to  the  NORM 
position. 

(f)  For  the  right  engine: 

(1)  Put  the  EEC  MAINT  CHANNEL  SEL  R 
switch  to  the  AUTO  position. 

(2)  Put  the  R  ENG  fire  switch  to  the  NORM 
position. 

(g)  Make  sure  the  EICAS  circuit  breakers  (6 
locations)  are  closed. 

WARNING:  THE  THRUST  REVERSER  WILL 
AUTOMATICALLY  RETRACT  IF  THE 
ELECTRICAL  POWER  TO  THE  EEC/ 
THRUST  REVERSER  CONTROL 
SYSTEM  IS  TURNED  OFF  OR  IF  THE 
EEC  MAINT  POWER  SWITCH  IS 
MOVED  TO  THE  NORM  POSITION.    ' 
THE  ACCIDENTAL  OPERATION  OF 
THE  THRUST  REVERSER  CAN  CAUSE 
INJURY  TO  PERSONS  OR  DAMAGE  TO 
EQUIPMENT  CAN  OCCUR. 

(h)  Make  sure  these  circuit  breakers  on  the 
main  power  distribution  panel.  P6.  are 
closed:  ' 

(l)FUELCONDCONTL 

(2)  FUEL  COND  CONT  R 

(3)  T/L  INTERLOCK  L 

(4)  T/L  INTERLOCK  R 

(5)  LEFT  T/R  SYNC  LOCK 

(6)  RIGHT  T/R  SYNC  LOCK 

(7)  L  ENG  ELECTRONIC  ENGINE 
CONTROL  ALTN  PWR  (if  installed) 

(8)  R  ENG  ELECTRONIC  ENGINE 
CONTROL  ALTN  PWR  (if  installed) 

(i)  Make  sure  these  circuit  breakers  on  the 
overhead  circuit  breaker  panel.  Pll,  are 
closed: 

(1)  AIR/GND  SYS  1 

(2)  AIR/GND  SYS  2 

(3)  LANDING  GEAR  POS  SYS  1 

(4)  LANDING  GEAR  POS  SYS  2 

(j)  For  the  left  engine,  make  sure  these 
circuit  breakers  on  the  Pll  panel  are 
closed: 

(1)  LEFT  ENGINE  PDIU 

(2)  LEFT  ENGINE  THRUST  REVERSER 
CONT/SCAV  PRESS 

(3)  LEFT  ENGINE  ELECTRONIC  ENGINE 
CONTROL  ALTN  PWR  (if  installed) 

(4)  LEFT  ENGINE  THRUST  REVERSER  PRI 
CONT 

(5)  LEFT  ENGINE  THRUST  REVERSER 
SEC  CONT 
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(k)  For  the  right  engine,  make  sure  these 
circuit  breakers  on  the  Pll  panel  are 
closed: 

(1)  RIGHT  ENGINE  PDIU 

(2)  RIGHT  ENGINE  THRUST  REVERSER 
CONT/SCAV  PRESS 

(3)  RIGHT  ENGINE  ELECTRONIC  ENGINE 
CONTROL  ALTN  PWR  (if  installed) 

(4)  RIGHT  ENGINE  THRUST  REVERSER 
PRI  CONT 

(5)  RIGHT  ENGINE  THRUST  REVERSER 
SEC  CONT 

(1)  Supply  electrical  power, 
(m)  Remove  the  pressure  from  the  left 
(right)  hydraulic  system. 
B.  Do  the  Thrust  Reverser  Sync  Lock  Test. 

(1)  Move  and  hold  the  manual  unlock  lever 
on  the  center  actuator  on  both  thrust 
reverser  sleeves  to  the  unlock  position. 

(2)  Make  sure  the  thrust  reverser  sleeves 
did  not  move. 

(3)  Move  the  left  (right)  reverser  thrust 
lever  up  and  rearward  to  the  idle  detent 
position. 

(4)  Make  sure  both  thrust  reverser  sleeves 
move  aft  (approximately  0.15  to  0.25 
inch). 

(5)  Release  the  manual  unlock  lever  on  the 
center  actuators. 

WARNING:  MAKE  SURE  ALL  PERSONS 
AND  EQUIPMENT  ARE  CLEAR  OF  THE 
AREA  AROUND  THE  THRUST 
REVERSER.  WHEN  YOU  APPLY 
HYDRA UUC  PRESSURE  THE  THRUST 
REVERSER  WILL  EXTEND  AND  CAN 
CAUSE  INJURIES  TO  PERSONS  OR 
DAMAGE  TO  EQUIPMENT. 

(6)  Pressurize  the  left  (right)  hydraulic 
system. 

(7)  Make  sure  the  thrust  reverser  extends. 

(8)  Move  the  left  (right)  reverser  thrust 
lever  to  the  fully  forward  and  down 
position  to  retract  the  thrust  reverser. 

C.  Put  the  Airplane  Back  to  its  Usual 

Condition. 

(1)  Remove  hydraulic  pressure. 

(2)  Close  the  left  and  right  fan  cowls. 

(3)  Close  the  AUTO  SPEEDBRAKE  circuit 
breaker  on  the  Pll  panel. 

(4)  Remove  electrical  power  if  it  is  not 
necessary. 

(5)  Return  the  EEC  MAINT  POWER  switch 
or  the  EEC  POWER  L  and  EEC  POWER 
R  switches  to  the  NORMAL  position. 

D.  Repeal  the  Thrust  Reverser  Sync  Lock  Test 

on  the  other  engine." 
(f)  Installation  of  the  sync  lock,  as  required 
by  paragraph  (d)  of  this  AD.  constitutes 
terminating  action  for  the  requirements 
of  paragraphs  (a)  through  (c)  ofthis  AD. 

Alternative  Methods  of  Compliance 

(g)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
91-20-09,  amendment  39-8043;  and  AD  94- 
01-10,  amendment  39-8792;  are  approved  as 


alternative  methods  of  compliance  with  the 
requirements  of  this  AD. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
copipliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refbrence 

(i)  Except  as  otherwise  required  by  this  AD. 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  757-78A0027, 
dated  September  9,  1991;  Boeing  Service 
Bulletin  757-78-0025.  dated  September  9. 
1991;  Boeing  Document  D630N002.  "Boeing 
757  Dispatch  Deviation  Guide,'  Revision  8. 
dated  January  15. 1991;  and  Boeing  Service 
Bulletin  757-78-0028.  Revision  1.  dated 
October  29.  1992,  or  Boeing  Service  Bulletin 
757-78-0028,  Revision  2,  dated  January  14, 
1993;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  757-78-0028, 
Revision  1,  dated  October  29. 1992;  and 
Boeing  Service  Bulletin  757-78-0028. 
Revision  2.  dated  January  14. 1993;  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  March  3.  1994  (59  FR 
4558.  February  1.  1994). 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  757-78A0027. 
dated  September  9. 1991;  Boeing  Service 
Bulletin  757-78-0025.  dated  September  9. 
1991;  and  Boeing  Document  D630N002. 
"Boeing  757  Dispatch  Deviation  Guide." 
Revision  8.  dated  January  15.  1991;  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  September  16. 1991  (56 
FR  46725.  September  16. 1991).  (The 
document  number  of  Boeing  Alert  Service 
Bulletin  757-78A0027.  dated  September  9, 
1991.  was  cited  erroneously  in  the  September 
16. 1991,  issue  of  the  Federal  Register  as 
"757-78H0027."  The  document  number  of 
Boeing  Service  Bulletin  757-78-0025.  dated 
September  9, 1991,  was  also  cited 
erroneously  in  the  September  16. 1991,  issue 
of  the  Federal  Register  as  "757-0025.") 

(3)  Copies  of  the  service  documents  may  be 
obtained  from  Boeiiig  Commercial  Airplane 
Group,  P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA.  Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW..  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street.  NW..  suite  700.  Washington. 
DC. 

Effective  Dates    • 

(j)  This  amendment  becomes  effective  on 
September  18.  2003. 

Issued  in  Renton.  Washington,  on  August 
7.  2003. 

Neil  D.  Schalekamp, 

Acting  Manager,  Tmnsport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-20710  Filed  8-13-03;  8:45  am) 

BILUNG  CODE  4910-13-4> 


COMMODITY  FUTURES  TRADING 
COMMISSION 

17  CFR  Part  18 

Reports  by  Traders 

CFR  Correction 

In  Tide  1 7  of  the  Code  of  Federal 
Regidations,  Parts  1  to  199.  revised  as  of 
January  1,  2003,  in  §  18.04.  on  page  314. 
remove  paragraph  (d). 

[FR  Doc.  03-55522  Filed  8-13-03;  8:45  am] 
BILUNG  COOE  1506-01-O 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  170 
RIN  1076-AE34 

Distribution  of  Rscal  Year  2003  Indian 
Reservation  Roads  Funds 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Final  rule. 

SUMMARY:  We  are  issuing  a  final  rule 
requiring  that  we  distribute  the 
remaining  25  percent  of  fiscal  year  2003 
Indian  Reservation  Roads  (IRR)  funds  to 
projects  on  or  near  Indian  reservations 
using  the  relative  need  formula.  We  are 
using  the  Federal  Highway 
Administration  (FHWA)  Price  Trends 
report  for  the  relative  need  formula 
distribution  process,  with  appropriate 
modifications  to  address  non-reporting 
states. 

EFFECTIVE  DATE:  August  14,  2003 
through  September  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
LeRoy  Gishi,  Chief,  Division  of 
Transportation,  Office  of  Trust 
Responsibilities,  Biu^au  of  Indian 
Affairs,  1849  C  Street,  NW..  MS-^058- 
MIB,  Washington.  DC  20240.  Mr.  Gishi 
may  also  be  reached  at  202-208-4359 
(phone)  or  202-208-4696  (fax). 
SUPPLEMENTARY  INFORMATION: 

Background 

Where  Can  I  Find  General  Background 
Information  on  the  Indian  Reservation 
Roads  (IRR)  Program,  the  Relative  Need 
Formula,  the  Federal  Highway 
Administration  (FHWA)  Price  Trends 
Report,  and  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 
Negotiated  Rulemaking  Process? 

The  background  information  on  the 
IRR  program,  the  relative  need  formula, 
the  FHWA  Price  Trends  Report,  and  the 
TEA-21  Negotiated  Rulemaking  process 
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the  Federal  Register 

February  15.  2000  (65  FR 


is  detailed 
notice  datec 
7431). 

Why  AreYcu  Publishing  This  Final 
Rule? 

We  are  pi  blishing  this  final  rule  only 
for  the  distr  bution  of  the  remaining  25 
percent  of  fi  seal  year  2003  IRR  Fhrogram 
funds.  This  rule  sets  no  precedent  for 
the  final  nils  to  be  published  as 
required  by  jsection  1115  of  TEA— 21 .  On 
June  5,  200; ,  we  published  a  temporary 
rule  distribi  iting  75  percent  of  fiscal 
year  2003  D  R  hinds  (68  FR  33625). 

Why  Does  7  his  Final  Rule  Not  Allow  for 
Notice  and  "Comment  on  the  Final  25 
Percent  Distribution  of  Fiscal  Year  2003 
IRR  Prograih  Funds,  and  Why  Is  It 
Effective  Im  mediately? 

Under  5  I  .S.C.  553(b)(3)(B),  notice 
and  public  ]  irocedure  on  the  fiirst  partial 
distribution  under  this  rule  are 
impracticab  ,e,  unnecessary,  and 
contrary  to  he  public  interest.  In 
addition,  w(f  have  good  cause  for 
making  this  final  rule  for  distribution  of 
the  remaining  25  percent  of  fiscal  year 
2003  IRR  Program  funds  effective 
immediatel;'  imder  5  U.S.C.  553(d)(3). 

Notice  an  i  public  procedure  would 
be  impractii  ;able  because  of  the  urgent 
need  to  dist  ibute  the  remaining  25 
percent  of  f  seal  year  2003  IRR  Program 
funds.  Appi  oximately  1,300  road  and 
bridge  const  ruction  projects  are  at 
various  pha  >es  that  require  additional 
funds  this  f  seal  year  to  continue  or 
complete  w  jrk,  including  220  deficient 
bridges  and  the  construction  of 
approximati  sly  7,300  miles  of  roads. 
Fiscal  year  :003  IRR  Program  funds  will 
be  used  to  design,  plan,  and  construct 
ts  (and,  in  some  cases,  to 
ridges).  Without  this 
nal  distribution  of  fiscal 
Program  funds,  tribal  and 
BIA  IRR  prdjects  will  be  forced  to  cease 
activity,  placing  projects  and  jobs  in 
jeopardy.  Waiting  for  notice  and 
comment  o^  this  final  distribution  of 
fiscal  year  3003  IRR  Program  funds 
would  be  contrary  to  the  public  interest. 
In  some  of  tne  BIA  regions, 
approximately  80  percent  of  the  roads  in 
the  IRR  syslpm  (and  the  majority  of  the 
bridges)  arejdesignated  school  bus 
routes.  Roa(  s  are  essential  access  to 
schools,  job  s.  and  medical  services. 
Many  of  th*  priority  tribal  roads  are  also 
emergency  jvacuation  routes  and 
represent  ti  e  only  access  to  tribal  lands. 
Approxima  ely  40  percent  of  the  road 
miles  in  Inc  ian  country  are  unimproved 
roads.  Deficient  bridges  and  roads  are 
health  and  lafety  hazards.  Partially 
constructec  road  and  bridge  projects 
and  deficie:  it  bridges  and  roads 


improvemei 
reconstruct 
immediate 
year  2003 


jeopardize  the  health  and  safety  of  the 
traveling  public.  Further,  over  600 
projects  currently  in  progress  are 
directly  associated  with  environmental 
protection  and  preservation  of  historic 
and  cultural  properties.  This  rule  is 
going  into  effect  immediately  because  of 
the  urgent  need  for  distributing  the  final 
funds  available  under  the  fiscal  year 
2003  IRR  Program  to  continue  these 
construction  projects. 

Where  Can  I  Find  Information  on  the 
Distribution  of  75  Percent  of  Fiscal  Year 
2003  IRR  Funds? 

You  can  find  this  information  in  the 
Federal  Register  notice  dated  Jime  5, 
2003  (68  FR  33625). 

What  Comments  Did  You  Receive  on  the 
Temporary  Rule  for  Distribution  of  75 
Percent  of  Fiscal  Year  2003  IRR  Program 
Funds? 

In  the  30-day  comment  period  after 
publication  of  the  temporary  rule 
distributing  75  percent  of  fiscal  year 
2003  IRR  Program  funds,  we  received 
comments  fit)m  24  commenters.  One 
commentor  opposed  the  inclusion  of 
administrative  capacity  building  (ACB) 
funds  in  the  remaining  distribution  of 
fiscal  year  2003  IRR  Program  funds. 
Twenty-three  commenters  supported 
including  ACB  funds  in  the  remaining 
distribution  of  fiscal  year  2003  IRR 
Program  funds  for  various  reasons. 

Comment:  One  commentor  opposed 
the  inclusion  of  ACB  funds  in  the 
remaining  distribution  of  fiscal  year 
2003  IRR  Program  funds  because  IRR 
Program  funds  are  construction  funds 
for  road  and  bridge  projects;  inclusion 
of  ACB  funds  lessens  the  amount 
available  for  construction;  and  tribes 
have  not  expended  all  of  IRR  ACB  funds 
distributed  in  fiscal  years  2001  and 
2002. 

Response:  This  rule  does  not  include 
ACB  funds  in  fiscal  year  2003.  This  rule 
sets  no  precedent  for  the  final  rule  to  be 
published  as  required  by  section  1115  of 
the  Transportation  Equity  Act  for  the 
21st  Century  (TEA-21),  Public  Law 
105-178.  112  Stat.  154. 

Comment:  One  commentor  supported 
including  ACB  funds  in  the  remaining 
distribution  of  fiscal  year  2003  IRR 
Program  funds  to  assist  tribes  who  are 
not  current  on  their  IRR  inventories  and 
to  develop  long-range  transportation 
plans. 

Response:  Both  inventory  updates  and 
long-range  transportation  planning 
activities  are  eligible  activities  within 
the  available  funding  under  the  IRR 
authorized  funds.  The  interim  formula 
for  fiscal  year  2003  will  provide  tribes 
with  the  critical  resources  to  develop 
inventory  data,  long-range 


transportation  plans,  transportation 
improvement  programs,  and  other 
information  necessary  to  distribute 
funds  under  the  Tribal  Transportation 
Allocation  Methodology  in  the  final  rule 
to  be  published  as  required  by  section 
1115  of  TEA-21. 

Comment:  One  commentor  supported 
including  ACB  funds  in  the  remaining 
distribution  of  fiscal  year  2003  IRR 
Program  funds  to  level  the  playing  field 
for  small  tribes.  The  commentor 
requested  consideration  of  a  special  set- 
aside  of  at  least  5  percent  of  IRR 
program  funds  for  very  small  tribes. 

Response:  Funding  for  ACB  in  fiscal 
years  2001  and  2002  was  included  to 
provide  the  opportunities  for  tribes  to 
apply  for  a  specific  amount  of  funds  to 
perform  transportation  related  activities. 
The  Secretary  distributed  funds  in  those 
years  according  to  the  TEA-21 
Negotiated  Rulemaking  Committee's 
recommendation.  Each  federally 
recognized  tribe  had  the  opportiinity  to 
apply  for  $35,000  for  ACB  for 
transportation  related  activities.  A 
special  set-aside  of  any  amoimt  of  IRR 
program  funds  within  this  distribution 
would  need  to  be  negotiated  within  the 
amounts  available  to  each  region  of  the 
BIA. 

Comment:  One  commentor  supported 
including  ACB  funds  in  the  remaining 
distribution  of  fiscal  year  2003  IRR 
Program  funds  to  assist  smaller  villages 
in  updating  their  road  inventories  and 
allow  villages  to  participate  in  the 
development  of  their  economies. 

Response:  Updating  inventories  is  an 
eligible  activity  within  the  available 
funding  imder  the  IRR  authorized  funds. 
The  interim  formula  for  the  current 
fiscal  year  will  provide  tribes  with  the 
critical  resources  to  develop  inventory 
data,  long-range  transportation  plans, 
transportation  improvement  programs, 
and  other  information  necessary  to 
distribute  funds  under  a  new  funding 
formula  to  be  put  in  place  for  fiscal  year 
2004. 

Comment:  One  commentor  supported 
including  ACB  funds  in  the  remaining 
distribution  of  fiscal  year  2003  IRR 
Program  funds  and  including  ACB 
funds  in  future  fiscal  year  distributions. 
The  commentor  also  requested  adequate 
consultation,  aimual  disclosure  of 
takedowns  and  national  breakdown  of 
each  tribal  government's  allocation  of 
IRR  Program  funds. 

Response:  Providing  funds  for  ACB  in 
fiscal  years  2001  and  2002  as  part  of  the 
distribution  of  funds  was  specific  to 
those  years  based  on  available  funds. 
ACB  funds  for  those  years  were 
expressly  not  to  be  considered 
precedential  in  future  distributions  as 
stated  in  the  funding  rules  published  for 
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fiscal  years  2001  and  2002.  Negotiated 
rulemaking  under  Title  5,  U.S.C, 
allowed  for  the  public  and  tribes  to 
participate  in  the  development  of 
recommendation  of  a  new  formula  for 
the  IRR  Program  and  recommendations 
for  interim  funding  distribution.  The 
Secretary  publishes  on  an  annual  basis 
a  breakdown  of  formula  percentages  as 
computed  by  the  relative  need  formula. 
This  breakdown  includes  the  specific 
amounts  of  funds  available  to  the  BIA 
regions  by  tribe  and  the  statutory 
takedowns  for  the  IRR  program. 

Comment:  Eleven  commenters 
support  including  ACB  funds  in  the 
remaining  distribution  of  fiscal  year 
2003  IRR  Program  funds  and  do  not 
support  BIA's  proposal  to  distribute  the 
remaining  25  percent  of  fiscal  year  2003 
IRR  Program  funds.  The  commenters 
state  that  the  Federal  Register  notice 
states  that  BIA  will  distribute  fiscal  year 
2003  IRR  Program  funds  in  the  same 
manner  as  in  fiscal  year  2000,  but  that 
BIA  is  not  proposing  including  up  to 
$50,000  per  tribe  for  special  planning 
funds  as  it  did  in  fiscal  year  2000.  The 
commenters  also  disagree  with  the 
Federal  Register  notice  statement  that 
BIA  conducted  consultation  and 
coordination  with  tribal  governments 
for  distribution  of  fiscal  year  2003  IRR 
Program  funds  because  negotiated 
rulemaking  is  not  consultation.  In 
addition,  one  commentor  also  noted  that 
the  funding  formula  is  deficient  and 
does  not  allow  for  different  modes  of 
transportation  which  decreases  the 
available  funding. 

Response:  The  fiscal  year  2003 
distribution,  as  well  as  the  distribution 
for  fiscal  years  2001  and  2002,  is 
consistent  with  the  method  of 
distribution  of  IRR  Program  funds  in  the 
Federal  Register  on  February  15,  2000. 
In  fiscal  year  2000,  the  Secretary 
distributed  IRR  Program  funds  under 
the  relative  need  formula  identified  in 
23  U.S-C.  204  (65  FR  7431,  Feb.  15, 
2000)  and  special  funds  provided  as 
part  of  a  request  for  projects  and 
distributed  to  tribal  governments  and 
BIA  regional  offices  for  transportation 
planning  and  bridge  designs  (65  FR 
12026,  March  7,  2000).  Funding  for  the 
$18.3  million  fiscal  year  2000  IRR  funds 
was  a  separate  Federal  Register 
publication  and  not  part  of  the  regular 
IRR  Program  funds  distribution. 
Negotiated  rulemaking  imder  Title  5. 
U.S.C,  provides  consultation  allowed 
for  the  public  and  tribes  to  participate 
in  the  development  of  recommendation 
of  a  new  formula  for  the  IRR  Program 
and  recommendations  for  interim 
funding  distribution.  However,  for  fiscal 
year  2003,  the  tribal  caucus  of  the 
negotiated  rulemaking  committee  was 


unable  to  make  a  consensus 
recommendation  to  the  full  Committee 
for  distributing  fiscal  year  2003  IRR 
Program  funds.  However,  the  tribal 
caucus  recommended  that  the  Secretary 
identify  fiscal  year  sources  other  than 
IRR  Program  funds  to  include  ACB 
funds  in  the  distribution  for  fiscal  year 
2003.  Without  a  tribal  caucus  consensus 
on  how  to  distribute  fiscal  year  2003 
IRR  Program  funds,  the  Committee, 
under  its  protocols,  could  not  make  a 
recommendation  to  the  Secretary  as  to 
how  to  distribute  fiscal  year  2003  IRR 
Program  funds.  Without  a 
recommendation  fi-om  the  Committee, 
the  Secretary  must  determine  how  to 
distribute  fiscal  year  2003  IRR  Program 
funds.  The  Secretary  could  not  identify 
another  funding  source  for  ACB. 

Comment:  One  commentor  supported 
including  ACB  funds  in  the  remaining 
distribution  of  fiscal  year  2003  IRR 
Program  funds.  The  commentor  also 
stated  that  the  relative  need  formula  the 
1993  version  is  no  longer  valid  because 
BIA's  distribution  of  IRR  program  funds 
in  fiscal  years  2000,  2001,  2002, 
superceded  any  previous  formula.  The 
commentor  cdso  disagreed  that  BIA  is 
using  the  same  distribution  method  in 
fiscal  year  2003  as  it  used  in  fiscal  year 
2000,  2001  and  2002,  since  BIA  is  not 
including  ACB  in  the  fiscal  year  2003 
distribution  of  IRR  Program  funds. 

Response:  The  relative  need  formula 
as  used  in  fiscal  years  2000.  2001,  and 
2002  distribution  of  IRR  Program  funds 
could  only  be  used  by  rule  because  of 
statutory  provisions  in  Tide  23.  U.S.C. 
Therefore  in  each  of  these  years  the 
Secretary  published  a  temporary  rule 
applicable  only  to  the  current  year.  The 
inclusion  of  ACB  in  fiscal  years  2001 
and  2002  is  a  direct  result  of  the 
recommendation  of  the  TEA-21 
Negotiated  Rulemaking  Committee. 

Comment:  One  commentor  supported 
including  ACB  funds  in  the  remaining 
distribution  of  fiscal  year  2003  IRR 
Program  funds  because  ACB  is  an 
essential  source  of  funding.  The 
commentor  also  requested  the 
continuation  of  $35,000  per  year  per 
tribe  for  ACB.  or  a  minimum  allocation 
of  $48,000  per  year  per  tribe  to  maintain 
a  transportation  department  compliant 
with  current  BIA  requirements. 

Response:  The  tribal  caucus  could  not 
agree  on  the  ACB  and  could  not  make 
a  reconunendation  to  the  full 
committee,  and  could  not  agree  on  the 
ACB  and  therefore  it  was  not  included 
in  the  fiscal  year  2003  distribution  of 
IRR  Program  funds. 

Comment:  One  commentor  supported 
including  ACB  funds  in  the  remaining 
distribution  of  fiscal  year  2003  IRR 
Program  funds.  In  addition,  the 


commentor  requests  that  BIA  identify 
other  sources  of  funds  for  ACB. 

Response:  BIA  could  not  identify  any 
new  sources  of  funds  to  support  the 
continued  implementation  of  ACB. 

Comment:  Four  commenters 
supported  including  ACB  funds  in  the 
remaining  distribution  of  fiscal  year 
2003  IRR  Program  funds  because  under 
the  new  distribution  formula,  that  will 
be  effective  in  fiscal  year  2004. 
inventory  updates  are  necessary  and 
ACB  will  be  required  for  the  updates.  In 
addition,  the  commenters  state  that  BIA 
cannot  distribute  fiscal  year  2003  funds 
wathout  ACB  and  without  further  action 
of  the  TEA-21  Negotiated  Rulemaking 
Committee.  The  commenters  also  state 
that  under  TEA-21.  after  1999.  BIA's 
authority  to  distribute  IRR  Program 
funds  ended.  The  commenters  further 
indicate  that  BIA  should  identify 
alternate  sources  of  funding  for  ACB. 

Response:  The  interim  formula  for  the 
current  fiscal  year  will  provide  tribes 
with  the  critical  resources  to  develop 
inventory  data,  long-range 
transportation  plans,  transportation 
improvement  programs,  and  other 
information  necessary  to  distribute 
funds  under  a  new  funding  formula  to 
be  put  in  place  for  fiscal  year  2004.  The 
Committee  could  not  make  a 
recommendation  to  the  Secretary 
because  no  consensus  was  reached 
regarding  the  use  of  ACB.  There  are  no 
additional  sources  of  funding  available 
to  the  Secretary  for  ACB.  In  addition, 
the  proposed  and  final  rule  the  TEA-21 
Negotiated  Rulemaking  Committee 
developed  has  no  provision  for  ACB. 

Comment:  One  commentor  supported 
including  ACB  funds  in  the  remaining 
distribution  of  fiscal  year  2003  IRR 
Program  funds  because  BIA  is  not 
authorized  to  distribute  the  remaining 
25  percent  writhout  including  ACB 
funds  without  a  recommendation  fixim 
the  Committee.  In  addition,  the 
commentor  asserts  that  BIA  should  have 
included  reference  to  the  special  funds 
for  planning  and  bridge  design 
distributed  in  fiscal  year  2000.  The 
commentor  also  disagrees  with  the 
Federal  Register  notice  statement  that 
BLA  conducted  consultation  and 
coordination  with  tribal  governments 
for  distribution  of  fiscal  year  2003  IRR 
Program  funds.  The  commentor  asserts 
that  because  only  the  tribal  caucus  of 
the  Negotiated  Rulemaking  Committee 
discussed  the  fiscal  year  2003 
distribution  of  IRR  Program  funds  and 
the  tribal  co-chairs  were  not  authorized 
to  separately  agree  to  any  distribution 
method  in  fiscal  year  2003,  the 
Secretary  did  not  consult  with  tribal 
governments.  The  commentor  also 
noted  that  if  ACB  funds  are  included  in 
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the  distribunon,  there  would  be  no 
object  to  a  reduction  to  ACB 
proportionaie  to  the  reduction  in  IRR 
Program  funds,  or,  alternatively,  to 
return  the  rtmaining  funds  to  FHWA  for 
distribution  in  fiscal  year  2004  under 
the  new  Tribal  Transportation 
Allocation  I  Methodology  that  will  be 
part  of  the  f  nal  rule  for  Indian 
Reservation  Roads. 

Response  In  fiscal  year  2000,  the 
Secretary  di  stributed  IRR  Program  funds 
as  part  of  th  3  relative  need  formula  as 
identified  in  23  U.S.C.  202  (65  FR  7431, 
Feb,  15,  2OC0)  and  Special  funds 
provided  as  part  of  a  request  for  projects 
and  distribu  ted  to  tribal  governments 
and  BIA  reg  lonal  offices  for 
transportati  )n  planning  and  bridge 
designs  (65  FR  12026,  March  7,  2000). 
This  fiscal  J  ear  2003  distribution,  as 
well  as  the  ( listribution  for  fiscal  years 
2001  and  2t  02,  is  consistent  with  the 
distribution  of  IRR  Program  funds  as 
published  iit  the  Federal  Register  on 
February  15,  2000.  Funding  for  the 
$18.3  million  Fiscal  Year  2000  Indian 
Reservation  Roads  Funds  was  a  separate 
Federal  Register  publication  and  not 
part  of  the  regular  IRR  Program  funds 
distribution  The  Federal  Register 
published  on  March  7,  2000  states: 
What  Are  tl  e  Additional  Fiscal  year 
2000  ERR  Fv  nds?  These  additional  IRR 
Program  fui  ds  are  provided  as  part  of 
the  Departn  ent  of  Transportation  and 
Related  Age  ncies  Appropriations  Act  for 
fiscal  year  2  000.  Public  Law  106-69. 
These  funds  are  not  part  of  other 
funding  as  i  uthorized  in  23  U.S.C.  202 
or  as  distrih  uted  under  25  CFR  170.4b 
(65  FR  7431,  Feb.  15,  2000). 

The  triba]  caucus  of  the  negotiated 
rulemaking  committee  was  unable  to 
make  a  com  ensus  recommendation  to 
the  full  Cor  imittee  on  distributing  fiscal 
year  2003  IflU?  Program  funds.  However, 
the  tribal  calucus  reconunended  that  the 
Bntify  sources  other  than 
funds  to  include  ACB 
distribution  for  fiscal  year 
^ut  a  tribal  caucus  consensus 
istribute  fiscal  year  2003 
funds,  the  Committee, 
under  its  prbtocols,  could  not  make  a 
recommendation  to  the  Secretary  as  to 
how  to  distribute  fiscal  year  2003  IRR 
Program  fuids.  Without  a 
recommendation  from  the  Conunittee, 
the  Secretaiy  must  determine  how  to 
distribute  &cal  year  2003  IRR  Program 
funds.  The  Secretary  could  not  identify 
another  fuiiding  source  for  ACB. 

How  Will  tl^e  Secretary  Distribute  the 
Remaining  J25  Percent  of  Fiscal  Year 
2003  JRR  P^gmm  Funds? 

Upon  publication  of  this  rule,  the 
Secretary  will  distribute  the  remaining 


Secretary  ii 
IRRProgr; 
funds  in  th 
2003.  With 
on  how  to 
IRRProi 


25  percent  (approximately  $50  million) 
of  fiscal  year  2003  IRR  Program  funds 
based  on  the  current  relative  need 
formula  used  in  fiscal  ye2u^  2000,  2001, 
2002  and  in  the  first  distribution  in 
fiscal  year  2003.  We  are  using  the  latest 
indices  from  the  FHWA  Price  Trends 
Report  with  appropriate  modifications 
for  non-reporting  states  in  the  relative 
need  formula  distribution  process. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

Under  the  criteria  in  Executive  Order 
12866,  this  rule  is  not  an  economically 
significant  regulatory  action  because  it 
will  not  have  an  annual  effect  of  more 
than  $100  million  on  the  economy.  The 
total  amount  available  for  distribution  of 
fiscal  year  2003  IRR  Program  funds  is 
approximately  $208  million  and  we  are 
distributing -approximately  $50  million 
imder  this  rule.  Congress  has  already 
appropriated  these  hinds  and  FHWA 
has  already  allocated  them  to  BIA.  The 
cost  to  the  government  of  distributing 
the  IRR  Program  funds,  especially  under 
the  relative  need  formula  with  which 
the  tribal  governments  and  tribal 
organizations  and  the  BIA  Ate  aheady 
familiar,  is  negligible.  The  distribution 
of  fiscal  year  2003  IRR  Program  funds 
does  not  require  tribal  governments  and 
tribal  organizations  to  expend  any  of 
their  own  funds.  This  rule  is  consistent 
with  the  policies  and  practices  that 
currently  guide  our  distribution  of  IRR 
Program  funds.  This  rule  continues  to 
adopt  the  relative  need  formula  that  we 
have  used  since  1993,  adjusting  the 
FHWA  Price  Trends  Report  indices  for 
states  that  do  not  have  current  data 
reports.  This  rule  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
plaimed  by  another  Federal  agency.  The 
FHWA  has  transferred  the  IRR  Program 
funds  to  us  and  fully  expects  the  BIA  to 
distribute  the  funds  according  to  a 
funding  formula  approved  by  the 
Secretary.  This  rule  does  not  alter  the 
budgetary  effects  on  any  tribes  from  any 
previous  or  any  futiue  distribution  of 
IRR  Program  funds  and  does  not  alter 
entitlement,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients.  This  rule  does  not  raise 
novel  legal  or  policy  issues.  It  is  based 
on  the  relative  need  formula  in  use 
since  1993.  We  are  changing 
determination  of  relative  need  only  by 
appropriately  modifying  the  FHWA 
Price  Trend  Report  indices  for  states 
that  did  not  report  data  for  the  FHWA 
Price  Trends  Report,  just  as  we  did  for 
the  second  partial  distribution  of  fiscal 
years  2000,  2001  and  2002  IRR  Program 
funds  and  the  first  partial  distribution  of 
fiscal  year  2003  IRR  funds. 


Approximately  1,300  road  and  bridge 
construction  projects  are  at  various 
phases  that  depend  on  this  fiscal  year's 
IRR  Program  funds.  Leaving  these 
ongoing  projects  unfunded  will  create 
undue  hardship  on  tribes  and  tribal 
members.  Lack  of  funding  would  also 
pose  safety  threats  by  leaving  partially 
constructed  road  and  bridge  projects  to 
jeopardize  the  health  and  safety  of  the 
traveling  public.  Thus,  the  benefits  of 
this  rule  far  outweigh  the  costs.  This 
rule  is  consistent  with  the  policies  and 
practices  that  currently  guide  our 
distribution  of  IRR  Program  funds.  This 
rule  continues  to  adopt  the  relative  need 
formula  that  we  have  used  since  1993. 

Regulatory  Flexibility  Act 

A  Regulatory  Flexibility  analysis 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  is  not  required  for 
this  rule  because  it  applies  only  to  tribal 
governments,  not  state  and  local 
govenunents. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
because  it  does  not  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more.  We  are  distributing 
approximately  $50  million  under  this 
rule.  Congress  has  aheady  appropriated 
these  funds  and  FHWA  has  already 
allocated  them  to  BIA.  The  cost  to  the 
government  of  distributing  the  IRR 
Program  funds,  especially  under  the 
relative  need  formula  with  which  tribal 
governments,  tribal  organizations,  and 
the  BIA  are  already  familiar,  is 
negligible.  The  distribution  of  the  IRR 
Program  funds  does  not  require  tribal 
governments  and  tribal  organizations  to 
expend  any  of  their  own  funds.  This 
rule  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  St|ite,  or 
local  government  agencies,  or 
geographic  regions.  Actions  under  this 
rule  will  distribute  Federal  funds  to 
Indian  tribal  governments  and  tribal 
organizations  for  transportation 
plaiming,  road  and  bridge  construction, 
and  road  improvements.  This  rule  does 
not  have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S. -based  enterprises  to  compete 
with  foreign  based  enterprises.  In  fact, 
actions  under  this  rule  will  provide  a 
beneficial  effect  on  employment  through 
funding  for  construction  jobs.         , 

Unfunded  Mandates  Reform  Act 

Under  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.).  this 
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distribution  as  in  fiscal  years  2000, 
2001,  and  2002  without  reserving  funds 
for  ACB. 

List  of  Subjects  in  25  CFR  Part  170 

Highways  and  Roads,  Indians-lands. 

■  For  the  reasons  set  out  in  the  preamble, 
we  are  amending  Part  170  in  Chapter  I 
of  Title  25  of  the  Code  of  Federal 
Regulations  as  follows. 


rule  will  not  significantly  or  uniquely 
affect  small  governments,  or  the  private 
sector.  A  Small  Government  Agency 
Plan  is  not  required.  This  rule  will  not 
produce  a  federal  mandate  that  may 
result  in  an  expenditure  by  State,  local, 
or  tribal  governments  of  $100  million  or 
greater  in  any  year.  The  effect  of  this 
nUe  is  to  inunediately  provide  the 
remaining  25  percent  of  fiscal  year  2003 
IRR  Program  funds  to  tribal 
governments  for  ongoing  IRR  activities 
and  construction  projects. 

Takings  Implications  (Executive  Order 
12630) 

With  respect  to  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications  since  it  involves  no 
transfer  of  title  to  any  property.  A 
takings  implication  assessment  is  not 
required. 

Federalism  (Executive  Order  13132) 

With  respect  to  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  rule  should  not  affect  the 
relationship  between  state  governments 
and  the  Federal  Government  because 
this  rule  concerns  administration  of  a 
fund  dedicated  to  IRR  projects  on  or 
near  Indian  reservations  that  has  no 
effect  on  Federal  funding  of  state  roads. 
Therefore,  the  rule  has  no  Federalism 
effects  within  the  meaning  of  Executive 
Order  13132. 

Civil  Justice  Reform  (Executive  Order 
12988) 

This  rule  does  not  unduly  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3fb)(2) 
of  Executive  Order  12988.  This  rule 
contains  no  drafting  errors  or  ambiguity 
and  is  clearly  written  to  minimize 
litigation,  provide  clear  standards, 
simplify  procedures,  and  reduce 
burden.  This  rule  does  not  preempt  any 
statute.  We  are  still  pursuing  the  TEA- 
21  mandated  negotiated  rulemaking 
process.  The  rule  is  not  retroactive  with 
respect  to  any  funding  from  any 
previous  fiscal  year  (or  prospective  to 
funding  from  any  futiu-e  fiscal  year),  but 
applies  only  to  the  remaining  25  percent 
of  fiscal  year  2003  IRR  Program  funding. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
impose  record  keeping  or  information 
collection  requirements  or  the  collection 
of  information  from  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  501  et  seq.  We  already  have  all 


of  the  necessary  information  to 
implement  this  rule. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  preparation  of  an 
environmental  assessment  or  an 
enviroimiental  impact  statement  under 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321  et  seq.,  because 
its  environmental  effects  are  too  broad, 
speculative,  or  conjectiu-al  to  lend 
themselves  to  meaningful  analysis  and 
the  road  projects  funded  as  a  result  of 
this  rule  will  be  subject  later  to  the 
National  Environmental  Policy  Act 
process,  either  collectively  or  case-by- 
case.  Further,  no  extraordinary 
circiunstances  exist  to  require 
preparation  of  an  environmental 
assessment  or  environmental  impact 
statement. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

Under  Executive  Order  13175, 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  of  November 
6,  2000  (65  FR  218),  we  have  consulted 
with  tribal  representatives  throughout 
the  negotiated  rulemaking  process. 
Distributing  IRR  Program  funds  under 
this  rule  has  tribal  implications  in  that 
transportation  planning  and  projects 
rely  on  this  funding.  Distributing  funds 
under  this  rule  does  not  impose  direct 
compliance  costs  on  Indian  tribal 
governments  and  does  not  preempt 
tribal  law.  We  have  evaluated  any 
potential  effects  on  federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  potential  adverse  effects. 
We  have  determined,  that  this  rule 
preserves  the  integrity  and  consistency 
of  the  relative  need  formula  process  we 
have  used  since  1993  to  distribute  IRR 
Program  funds. 

The  TEA-21  Negotiated  Rulemaking 
Conunittee  tribal  representatives  agreed 
that  we  use  the  funding  method  for 
distributing  IRR  Program  funds  we  have 
used  since  1993,  for  fiscal  years  2000, 
2001 ,  and  2002,  However,  the  tribal 
representatives  disagreed  about 
reserving  IRR  Program  funds 
(approximately  $20  million  from  the 
remaining  $50  million)  to  distribute 
$35,000  to  each  federally  recognized 
tribe  for  ACB  for  fiscal  year  2003 
because  it  could  not  identify  a  source 
for  ACB  funds.  We  reserved  ACB  funds 
in  fiscal  years  2001  and  2002  and 
distributed  $35,000  to  each  federally 
recognized  tribe  in  each  year.  For  fiscal 
year  2003,  however,  since  there  is  no 
consensus  to  provide  ACB  fund.<5,  the 
method  of  formida  distribution  of  all 
available  funds  will  reflect  the  same 


PART  170-nOADS  OF  THE  BUREAU 
OF  INDIAN  AFFAIRS 

■  1 .  The  authority  citation  for  part  1 70 
continues  to  read  as  follows: 

Authority:  36  Stat.  861:  78  Stat.  241,  253, 
257;  45  Stat.  750  (25  U.S.C.  47;  42  U.S.C. 
2000e(b).  2000e-2(i);  23  U.S.C.  101(a).  202, 
204),  unless  otherwise  noted. 

■  2.  Revise  §  1 70.4b  to  read  as  follows: 

§  170.4b    What  formula  will  BIA  use  to 
distribute  the  remaining  25  percent  of  fiscal 
year  2003  Indian  Reservation  Roads 
Program  funds? 

On  August  14,  2003  we  will  distribute 
the  remaining  25  percent  of  fiscal  year 
2003  IRR  Program  funds  authorized 
imder  section  1 1 1 5  of  the 
Transportation  Equity  Act  for  the  21st 
Century,  Public  Law  105-178,  112  Stat. 
154.  We  will  distribute  the  funds  to 
Indian  Reservation  Roads  projects  on  or 
near  Indian  reservations  using  the 
relative  need  formula  established  and 
approved  in  January  1993.  The  formula 
has  been  modified  to  account  for  non- 
reporting  states  by  inserting  the  latest 
data  reported  for  those  states  for  use  in 
the  relative  need  formula  process. 

Dated:  July  31,2003. 
Aurene  M.  Martin, 

Acting  Assistant  Secretary — Indian  Affairs. 
(FR  Doc.  03-20776  Filed  8-13-03;  8:45  am] 
BILUNG  COOE  431(M.Y-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  100 
[CGD05-03-107] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Atlantic  Ocean,  Atlantic  City, 

AGENCY:  Coast  Guard,  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  for  "Atlantic  City  Salutes 
100th  Anniversary  of  Powered  Flight", 
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an  aerial  del  nonstration  to  be  held  over 
the  waters  o '  the  Atlantic  Ocean 
adjacent  to  i  itlantic  City,  New  Jersey. 
These  specii  J  local  regulations  are 
necessary  to  provide  for  the  safety  of  life 
on  navigabh  waters  during  the  event. 
This  action  s  intended  to  restrict  vessel 
traffic  in  poi  tions  of  the  Atlantic  Ocean 
adjacent  to  i  Atlantic  City,  New  Jersey 
during  the  atrial  demonstration. 
DATES:  This  rule  is  effective  from  10:30 
a.m.  on  August  26,  2003  to  3  p.m.  on 
August  27. :  003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  j^art  of  docket  CGD05-03- 

vailable  for  inspection  or 
mmander  (oax).  Fifth 

District,  431  Crawford 
outh,  Virginia  23704- 
5004,  betwefen  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays.     | 

TOR  FURTHErt  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Branch,  at 
(757) 398-6^04. 
SUPPLEMENTlVRY  INFORMATION: 

Regulatory  information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  event 
will  take  pl^ce  on  August  26  and  27, 
2003.  Publii  hing  an  NPRM  would  be 
contrary  to  I  he  public  interest,  since 
immediate  <  ction  is  needed  to  ensure 
the  safety  ol  spectator  craft  and  other 
vessels  trani  liting  the  event  area  in  the 
Atlantic  Ocoan  adjacent  to  Atlantic  City, 
New  Jersey.  For  the  same  reasons,  under 
5  U.S.C.  55;  (d)(3),  the  Coast  Guard  finds 
that  good  ca  use  exists  for  making  this 
rule  effectiv  b  less  than  30  days  after 
publication  in  the  Federal  Register. 
However,  a(  vance  notifications  will  be 
made  to  aff(  cted  users  of  the  waterway 
via  msirine  i  nformation  broadcasts  and 
area  newspi  pers. 

Background  and  Piu^iose 

On  Auguit  26  and  27,  2003,  the 
Borgata  Hotel  will  sponsor  the  "Atlantic 
City  Salutes  100th  Anniversary  of 
Powered  Flight".  The  event  will  consist 
of  high  perfprmance  jet  aircraft 
performing  Berial  maneuvers  over  the 
waters  of  thfe  Atlantic  Ocean  adjacent  to 
Atlantic  Cit  >r.  New  Jersey.  A  fleet  of 
spectator  vf  ssels  is  expected  to  gather 
nearby  to  vi  ew  the  aerial  demonstration. 
Due  to  the  i  leed  for  vessel  control 
during  the  <  vent,  vessel  traffic  will  be 
temporarily  restricted  to  provide  for  the 
safety  of  spi  sctators  and  transiting 
vessels. 


Discussion  of  Rule 

The  Coast  Guard  is  establishing 
temporary  special  local  regulations  on 
specified  waters  of  the  Atlantic  Ocean 
adjacent  to  Atlantic  City,  New  Jersey. 
The  regulated  area  includes  a  section  of 
the  Atlantic  Ocean  approximately  2.5 
miles  long,  extending  approximately 
900  yards  out  from  the  shoreline.  The 
temporary  special  local  regulations  will 
be  enforced  from  10:30  a.m.  to  3  p.m.  on 
August  26  and  27,  2003,  and  will 
restrict  general  navigation  in  the 
regulated  area  during  the  aerial 
demonstration.  Except  for  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regulated 
area  during  the  enforcement  period. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediu^es  of 
the  Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  temporary  final  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the 
Atlantic  Ocean  adjacent  to  Atlantic  City, 
New  Jersey  during  the  event,  the  effect 
of  this  regulation  will  not  be  significant 
due  to  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
marine  information  broadcasts  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  aie  not 
dominant  in  their  fields,  and 
govenunental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 


This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  effected  portion  of  the  Atlantic 
Ocean  dm-ing  the  event. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  for  the 
following  reasons.  This  rule  will  be  in 
effect  for  only  a  short  period,  from  10:30 
a.m.  to  3  p.m.  on  August  26  and  27, 
2003.  Vessels  desiring  to  transit  the 
event  area  will  be  able  to  navigate  safely 
around  the  regulated  area.  Before  the 
enforcement  period,  we  will  issue 
maritime  advisories  so  mariners  can 
adjust  their  plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
riilemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

« 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
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Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Govenunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  I^tection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
will  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Governments  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866  and  is  not  likely  to  have  a 
significant  advarse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 


Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  imder  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded  imder 
figiue  2-1,  paragraph  (34)(h),  of  the 
Instruction,  from  fiirther  environmental 
docTunentation.  Special  local 
regidations  issued  in  conjunction  with  a 
regatta  or  marine  parade  permit  are 
specifically  excluded  from  further 
analysis  and  documentation  imder  those 
sections.  Under  figure  2-1,  paragraph 
(34)(h),  of  the  Instruction,  an 
"Environmental  Analysis  Check  List" 
and  a  "Categorical  Exclusion 
Determination"  are  not  required  for  this 
rule. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  Safety,  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

■  1 .  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233  through  1236; 
Department  of  Homeland  Security  Delegation 
No.  0170.1,  33  CFR  100.35. 

■  2.  Add  a  temporary  §  10O.35-T05-107 
to  read  as  follows: 

§  1 00.35-T05-1 07    Atlantic  Ocean,  Atlantic 
City,  NJ. 

(a)  Definitions.  (1)  Coast  Guard  Patrol 
Commander.  The  Coast  Guard  Patrol 
Commander  is  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  who  has  been  designated  by  the 
Commander,  Coast  Guard  Group 
Atlantic  City. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  vessel  assigned  or  approved  by 
Commander,  Coast  Guard  Group 
Atlantic  City  with  a  commissioned, 
warrant,  or  petty  officer  on  board  and 
displaying  a  Coast  Guard  ensign. 

(3)  Regulated  Area.  All  waters  of  the 
Atlantic  Ocean,  adjacent  to  Atlantic 
City,  New  Jersey,  bounded  by  a  line 
drawn  between  the  following  points: 
southeasterly  from  a  point  along  the 
shoreline  at  latitude  39°21'31''  N, 
longitude  074°25'04''  W,  to  latitude 
39°21'08''  N,  longitude  74''24'48"'  W, 


thence  southwesterly  to  latitude 
39°20'16''  N,  longitude  074''27'17'  W, 
thence  northwesterly  to  a  point  along 
the  shoreline  at  latitude  39°20'44'  N, 
longitude  74°27'31''  W,  thence 
northeasterly  along  the  shoreline  to 
latitude  39°21'31''  N,  longitude 
074''24'04''  W.  All  coordinates  reference 
Datum  NAD  1983. 

(b)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol. 

(ii)  Proceed  as  directed  by  any  Official 
Patrol. 

(c)  Enforcement  period.  This  section 
will  be  enforced  from  10:30  a.m.  to  3 
p.m.  on  August  26  and  27,  2003. 

Dated:  August  5,  2003. 
Sally  Brice-O'Hara, 

Rear  Admiral,  Coast  Guard.  Commander, 

Fifth  Coast  Guard  District. 

[PR  Doc.  03-20771  Filed  8-13-03;  8:45  am) 
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DEPARTMENT  OF  HOMELAND 
SECURITY 


Coast  Guard 

33  CFR  Part  165 

(COTP  Los  Angeles-Long  Beach  03-007] 

RIN  162S-AA00 

Security  Zone;  Long  Beach,  CA 

AGENCY:  Coast  Guard,  DHS. 
ACnON:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  security  zone  in  the  waters 
adjacent  to  Pier  T126  in  San  Pedro  Bay, 
Long  Beach,  CA.  This  action  is  needed 
to  protect  the  U.S.  Naval  vess3l(s)  and 
their  crew(s)  during  military  outload 
evolutions  at  Pier  T126  from  sabotage, 
or  other  subversive  acts,  accidents, 
criminal  actions  or  other  causes  of  a 
similar  nature.  Entry,  transit,  or 
anchoring  in  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  (COTP)  Los  Angeles-Long  Beach,  or 
his  designated  representative. 
DATES:  This  rule  is  effective  from  6  a.m. 
(PDT)  on  August  2,  2003,  to  6  a.m. 
(PDT)  on  September  1,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (COTP  Los 
Angeles-Long  Beach  03-007]  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office/ 
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Group  Los  Angeles-Long  Beach,  1001 
South  Seaside  Avenue,  Building  20,  San 
Pedro,  California,  90731  between  8  a.m. 
and  4  p.m..  Nlonday  through  Friday, 
except  FedeiW  holidays. 
FOR  further!  INFORMATION  CONTACT: 
Lieutenant  Rf/an  Manning,  USCG,  Chief 
of  Waterwayi  Memagement  Division,  at 
(310)  732-2(^0. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Ihformation 

We  did  no  publish  a  notice  of 
proposed  ml  emaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  fends  that  good  cause  exists 
for  not  publishing  an  NPRM.  Final  dates 
and  other  logistical  details  for  the  event 
were  not  provided  to  the  Coast  Guard  in 
time  to  draft  and  publish  an  NPRM  or 
a  temporary  final  rule  30  days  prior  to 
the  event,  aslthe  event  would  occin 
before  the  rulemaking  process  was- 
complete.  Aj  ly  delay  in  implementing 
this  rule  woi  Id  be  contrary  to  the  public 
interest  since  i  immediate  action  is 
necessary  to  protect  persons,  vessels 
and  others  ir  the  maritime  community 
from  the  haz  u-ds  associated  with  the 
offloading  oj  lerations. 

For  the  sai  le  reasons  stated  above, 
under  5  U.S.  2.  553(d)(3).  the  Coast 
Guard  finds  hat  good  cause  exists  for 
making  this  i  nle  effective  less  than  30 
days  after  pu  blication  in  the  Federal 
Register. 

Background  and  Purpose 

The  Unitei  1  States  Navy  will  conduct 
military  outl  aad  operations  from  Long 
Beach  Pier  T 126.  These  operations 
involve  the  (  ffloading  of  equipment 
onboard  a  Kttlitary  Sealift  Command 
(MSC)  vesse  for  the  furtherance  of  our 
national  seci  irity.  These  offload 
evolutions  aj  e  often  directed  at  a 
moments  no  ice.  In  an  effort  to  protect 
the  offload  e  solution  and  provide 
adequate  noi  ice  to  the  public,  the 
Captain  of  ti  e  Port  of  Los  Angeles-Long 
Beach  proposes  to  establish  a  temporary 
seciuity  zon  ;  around  the  Long  Beach 
Pier  T126  w  lich  will  be  actively 
enforced  wh  sn  the  military  offload 
evolution  occurs. 

As  part  of  the  Diplomatic  Security 
and  Antitenorism  Act  of  1986  (Pub.  L. 
99-399),  Congress  amended  The  Ports 
and  Waterwiiys  Safety  Act  (PWSA)  to 
allow  the  Coast  Guard  to  take  actions, 
including  th  s  establishment  of  security 
and  safety  zi  »nes,  to  prevent  or  respond 
to  acts  of  terrorism  against  individuals, 
vessels,  or  public  or  commercial 
structures.  33  U.S.C.  1226.  The  terrorist 
acts  against  he  United  States  on 
September  1 1 .  2001 ,  have  increased  the 
need  for  saf(  ty  and  security  measures  on 
U.S.  ports  aj  id  waterways. 


In  response  to  these  terrorist  acts,  and 
in  order  to  prevent  similar  occxurences. 
the  Coast  Guard  proposes  to  establish  a 
temporary  secinity  zone  in  the 
navigable  waters  of  the  United  States 
adjacent  to  the  Long  Beach  Pier  T126. 
The  action  proposed  under  this  rule  is 
necessary  to  protect  the  U.S.  Naval 
vessel(s)  and  their  crew(s)  during  these 
military  outload  evolutions  at  Long 
Beach  Pier  T126  from  sabotage,  or  other 
subversive  acts,  accidents,  criminal 
actions  or  other  causes  of  a  similar 
nature. 

Discussion  of  Rule 

Due  to  National  Security  interests,  the 
implementation  of  this  security  zone  is 
necessary  for  the  protection  of  the 
United  States  and  its  people.  The  size  of 
the  zone  is  the  minimum  necessary  to 
provide  adequate  protection  for  the  U.S. 
Naval  vessel(s).  their  crew(s).  adjoining 
areas,  and  the  public. 

The  military  outload  evolutions 
involve  the  transfer  of  military 
equipment  from  a  MSC  vessel  to  a  shore 
side  staging  area.  The  security  zone  will 
accompany  other  security  measures 
implemented  at  Long  Beach  Pier  T126 
waterfrtjnt  facility. 

Due  to  complex  planning,  national 
security  reasons,  and  coordination  with 
all  military  schedules,  information 
regarding  the  precise  location  and  date 
of  the  military  outload  will  not  be 
circulated,  however,  prior  to  the  outload 
evolution,  the  public  will  be  notified 
that  the  security  zone  is  in  effect  and 
will  be  enforced  actively.  The  notice  of 
active  enforcement  of  the  secmity  zone 
will  be  announced  via  broadcast  notice 
to  mariners,  local  notice  to  mariners,  or 
by  any  other  means  that  is  deemed 
appropriate. 

This  security  zone  is  established 
pursuant  to  the  authority  of  the 
Magnuson  Act  regulations  promulgated 
by  the  President  under  50  U.S.C.  191. 
including  subparts  6.01  and  6.04  of  part 
6  of  title  33  of  the  Code  of  Federal 
Regulations.  Vessels  or  persons 
violating  this  section  are  subject  to  he 
penalties  set  forth  in  50  U.S.C.  192 
which  include  seizure  and  forfeiting  of 
the  vessel,  a  monetary  penalty  of  not 
more  them  $12,500,  and  imprisonment 
for  not  more  than  10  years. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 


regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

Although  this  regulation  restricts 
access  to  the  zone,  the  effect  of  this 
regulation  vdll  not  be  significant 
because:  (i)  The  zone  will  encompass 
only  a  small  portion  of  the  waterway; 
(ii)  vessels  will  be  able  to  pass  safely 
aroimd  the  zones;  and  (iii)  vessels  may 
be  allowed  to  enter  these  zones  on  a 
case-by-case  basis  with  permission  of 
the  Captain  of  the  Port,  or  his 
designated  representative. 

Most  of  the  entities  likely  to  be 
affected  are  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 
Any  hardships  experienced  by  persons 
or  vessels  are  considered  minimal 
compared  to  the  national  interest  in 
protecting  the  U.S.  Naval  vessel,  their 
crew,  and  the  public.  Accordingly,  full 
regulatory  evaluation  under  the 
regulatory  policies  and  procedures  of 
the  DHS  is  imnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Most  of  the  traffic  in  this  area  is 
recreational  traffic  and  sightseers.  The 
economic  impact  is  minimal  by  having 
them  gain  permission  to  transit  through 
the  zone  from  the  COTP  or  his 
representative.  The  Coast  Guard  has 
coordinated  with  known  private 
business  owners  in  an  effort  to  reduce 
any  substantial  impact  on  business. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  yoiu-  small  business  or 
organization  is  affected  by  this  rule  and 
you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  imderstanding  this  rule. 
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Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiu^ 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
cotapliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Goveriunental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 


health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Aifect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Tlie  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
requfre  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 . 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
we  are  establishing  a  security  zone.  A 
"Categorical  Exclusion  Determination" 
and  checklist  are  available  in  the  docket 
for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors.  Marine  Safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITEO  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226. 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g),  6.04-1.  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170.1. 


■  2.  Add  a  new  §  165.T1 1-075  to  read  as 
follows: 

§165.111-075    Security  Zone;  Waters 
Adjacent  to  Long  Beach  Pier  T126. 

(a)  Location.  The  security  zone 
consists  of  all  waters,  extending  bom 
the  surface  to  the  sea  floor,  within  a 
500-yard  radius  of  a  MSC  vessel,  while 
the  vessel  is  moored  at  Long  Beach 
T126. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33 
of  this  part,  entry  into,  transit  through, 
or  anchoring  within  the  security  zone  by 
all  vessels  is  prohibited  during  military 
outloads,  unless  authorized  by  the 
Captain  of  the  Port,  or  his  designated 
representative.  All  other  general 
regulations  of  §  165.33  of  this  part  apply 
in  the  security  zone  established  by  diis 
section. 

(2)  Persons  desiring  to  transit  the  area 
of  the  security  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
1-800-221-USCG  or  on  VHF-FM 
channel  16  (156.8  MHz)  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  or  her  designated  representative. 

(c)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  the  security  zone  by  the 
Long  Beach  Police  Department. 

Dated:  July  30,  2003. 
Peter  V.  NeCfenger, 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Los  Angeles-Long  Beach.  California. 
[PR  Doc.  03-20770  Filed  8-13-03;  8:45  am] 
BILLING  CODE  4910-1S-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[GA-60,  GA-61 -200332(a);  FRL-7543-9] 

Approval  and  Promulgation  of 
Implementation  Plans;  Georgia: 
Apiproval  of  Revisions  to  State 
Implementation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Correction  to  direct  final  rule. 

SUMMARY:  This  document  contains 
corrections  to  the  codification  of  a  direct 
final  rule  published  on  July  9,  2003,  (68 
FR  40786).  The  rule  being  corrected 
pertained  to  "excess  emissions." 

DATES:  This  correction  is  effective 
September  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Scott  M.  Martin,  Regulatory 
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Developmen 
Bremch,  Air 
Management 
Environmental 
Region  4,  61 
Atlanta 
telephone 
Mr.  Martin 
electronic 


Section,  Air  Planning 
Pesticides  and  Toxics 
Division,  U.S. 

Protection  Agency, 
Forsyth  Street,  SW.. 
;ia  30303-8960.  The 
niimber  is  (404)  562-9036. 
also  be  reached  via 
at  martin.scott@epa.gov. 


.  Geo-g 


CUl  i 

miil 


pibli 


(.fl 


SUPPt^MENTARY 
2003,  EPA 
document 
to  revisions 
Implementation 
submitted  b) 
Included  in 
revisions  to 
.02(2){a)(7) ' 
However,  this 
this  revision 
federally  ap[  roved 


391-3-1-.02(!  )(a) 


information:  On  July  9, 
ished  a  Federal  Register 

grating  direct  final  approval 
the  Georgia  State 
Plan  (SIP)  which  were 
the  State  on  July  1,  2002. 
I  hat  submittal  were 
I  Georgia's  rule  391-3-1- 
ixcess  Emissions." 
State  did  not  request  that 
be  incorporated  into  the 
SIP. 


Need  for  Correction 

As  published,  the  direct  final  rule 
contains  an  incorrect  approval  of  a 
revision  to  the  Georgia  SIP.  This  error 
was  published  in  the  first  column  on 
page  40788.  Unless  this  error  is 
corrected  rule  approval  would  be 
incorrectly  granted.  EPA  regrets  any 
inconvenience  that  this  incorrect 
approval  has  caused. 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Carbon  monoxide. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 


Dated:  July  23,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

m  Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows:  , 

PART  52— {AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  L— Georgia 

■  2.  Section  52.570(c),  the  entry  for 
"391-3-l-.02(2)(a)  General  Provisions' 
is  revised  to  read  as  follows: 

§52.570    Identification  of  Plan 

***** 

(c)  *   *   * 


EPA  Approved  Georgia  Regulations 


State  citation 


Title/subject 


State  EPA 

effective  approval        Explanation 

date  date 


General  Provisions 


01/09/91 


01/26/93 
58  FR  6093 


[FR  Doc.  03-2  )637  Filed  8-13-03;  8:45  am) 
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ENVIRONMiNTAL  PROTECTION 
AGENCY      I 


40  CFR  Part 


62 


[KY-200334<a);  FRL-7542-6] 

Approval  and  Promulgation  of  State 
Plan  for  Deslignated  Facilrties  and 
Pollutants;  Commonwealth  of 
Kentucky  arid  Jefferson  County,  KY 

agency:  En\<ironmental  Protection 
Agency  (EPA). 

ACTION:  Dire  ;t  final  rule. 


EI  A 


SUMMARY 

Commercial 
Incineration 
111(d)  negat 
by  the 
(state)  and 
(local).  This 
certifies  that 
requirement  > 
of  the  Clean 
in  the 
Jefferson 


is  approving  the 
and  Industrial  Solid  Waste 
(CISWI)  units  section 
ve  declaration  submitted 
Comi  lonwealth  of  Kentucky 
I<  fferson  County,  Kentucky 
negative  declaration 
CISWI  units  subject  to  the 
of  sections  111(d)  and  129 
Air  Act  (CAA)  do  not  exist 
Conui  lonwealth  of  Kentucky  and 
Co  mty,  Kentucky. 


DATES:  This  direct  final  rule  is  effective 
October  14,  2003  without  further  notice, 
unless  EPA  receives  adverse  comment 
by  September  15,  2003.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Joydeb  Majumder, 
Air  Toxics  and  Monitoring  Branch,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/coiu-ier;  please  follow  the 
detailed  instructions  described  in 
sections  I.B.l.i.  through  iii.  of  the 
SUPPLEMENTARY  INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joydeb  Majumder,  Air  Toxics  and 
Monitoring  Branch,  or  Michele 
Notarianni,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  EnvironmentaJ  Protection 
Agency  Region  4,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia  30303-8960.  Mr. 
Majumder  can  also  be  reached  by 
telephone  at  (404)  562-9121  and  via 
electronic  mail  at 


majumder.joydeb@epa.gov.  Ms. 
Notarianni  may  be  reached  by  telephone 
at  (404)  562-9031  and  via  electronic 
mail  at  notarianni.michele@epa.gov. 

SUPPLEMENTARY  INFORMATION! 

I.  General  Information 

A.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  The  Regional  Office  has  established 
an  official  public  rulemaking  file 
available  for  inspection  at  the  Regional 
Office.  EPA  has  established  an  official 
public  rulemaking  file  for  this  action 
under  KY-200334.  The  official  public 
file  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  rulemciking  file  does  not 
include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  rulemaking  file  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  Regidatory 
Development  Section,  Air  Plaiuiing 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division,  U.S. 
Environmental  Protection  Agency 
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Region  4,  61  Forsyth  Street,  SW., 
Atlanta,  Georgia  30303-8960.  EPA 
requests  that  if  at  all  possible,  you 
contact  the  contacts  listed  in  the  For 
Further  Information  Contact  section  to 
schedule  your  inspection.  The  Regional 
Office's  official  hours  of  business  are 
Monday  through  Friday,  9  to  3:30, 
excluding  Federal  holidays. 

2.  Copies  of  the  State  submittal  and 
EPA's  technical  support  document  are 
also  available  for  public  inspection 
during  normal  business  hoiu^,  by 
appointment  at  the  State  and  Local  Air 
Agency.  Commonwealth  of  Kentucky, 
Division  for  Air  Quality,  803  Schenkel 
Lane;  Frankfort,  Kentucky  40601-1403. 
(502/573-3382).  Air  Pollution  Control 
District  of  Jefferson  County,  850  Barrett 
Avenue — Suite  200,  Louisville, 
Kentucky  40204.  (502/574-6000) 

3.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the 
Regulations.gov  Web  site  located  at 
http://www.regulations.gov  where  you 
can  find,  review,  and  submit  comments 
on  Federal  rules  that  have  been 
published  in  the  Federal  Register,  the 
Government's  legal  newspaper,  and  are 
open  for  comment. 

For  pubhc  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  pubUc  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  at  the  EPA  Regional  Office,  as 
EPA  receives  them  and  without  change, 
unless  the  comment  contains 
copyrighted  material,  CBI,  or  other 
information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  conunent  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
the  official  public  rulemaking  file.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
at  the  Regional  Office  for  public 
inspection. 

B.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
rulemaking  identification  number  by 
including  the  text  "Public  comment  on 
proposed  rulemaking  KY-200334"  in 
the  subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  yoiu- 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 


1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  reconunends  that  you 
include  your  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensm^s  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  caimot  read  yom-  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket. 
If  EPA  cannot  read  your  comment  due 
to  technical  difficulties  and  cannot 
contact  you  for  clarification,  EPA  may 
not  be  able  to  consider  your  comment, 
i.  E-mail.  Comments  may  be  sent' by 
electronic  mail  (e-mail)  to 
majumder.joydeb@epa.gov.  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking  KY-200334"  in 
the  subject  line.  EPA's  e-mail  system  is 
not  an  "anonymous  access"  system.  If 
you  send  an  e-mail  comment  directly 
without  going  through  Regulations.gov, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket. 

ii.  Regulations.gov.  Your  use  of 
Regulations.gov  is  an  alternative  method 
of  submitting  electronic  comments  to 
EPA.  Go  directly  to  Regulations.gov  at 
http://www.regulations.gov,  then  select 
Environmental  Protection  Agency  at  the 
top  of  the  page  and  use  the  go  button. 
The  fist  of  current  EPA  actions  available 
.  for  comment  vvrill  be  listed.  Please 
follow  the  online  instructions  for 
submitting  comments.  The  system  is  an 
"anonymous  access"  system,  which 
means  EPA  will  not  know  yoiu-  identity, 
e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Section  2,  directly  below. 
These  electronic  submissions  will  be 
accepted  in  WordPerfect,  Word  or  ASCII 
file  format.  Avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
2.  By  Mail.  Send  your  comments  to: 
Joydeb  Majvunder,  Air  Toxics  and 
Monitoring  Branch,  Air,  Pesdcides  and 
Toxics  Management  Division,  U.S. 


Enviroiunental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW.. 
Atlanta,  Georgia  30303-8960.  Please 
include  the  text  "Public  comment  on 
proposed  rulemaking  KY-200334"  in 
the  subject  line  on  the  first  page  of  your 
comment. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Joydeb 
Majumder,  Air  Toxics  and  Monitoring 
Branch,  Air,  Pesticides  and  Toxics 
Management  Division  12th  floor,  U.S. 
Environmental  Protection  Agency 
Region  4,  61  Forsyth  Street,  SW., 
Adanta,  Georgia  30303-8960.  Such 
deliveries  are  only  accepted  during  the 
Regional  Office's  normal  hoiu^  of 
operation.  The  Regional  Office's  official 
hours  of  business  are  Monday  through 
Friday,  9  to  3:30,  excluding  Federal 
holidays. 

C.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically  to  EPA. 
You  may  claim  information  that  you 
submit  to  EPA  as  CBI  by  marking  any 
part  or  all  of  that  information  as  CBI  (if 
you  submit  CBI  on  disk  or  CD  ROM. 
mark  the  outside  of  the  disk  or  CD  ROM 
as  CBI  and  then  identify  electronically 
within  the  disk  or  CD  ROM  the  specific 
information  that  is  CBI).  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediuBS  set  forth  in 
40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  official 
public  regional  rulemaking  file.  If  you 
submit  the  copy  that  does  not  contain 
CBI  on  disk  or  CD  ROM,  mark  the 
outside  of  the  disk  or  CD  ROM  clearly 
that  it  does  not  contain  CBI.  Information 
not  marked  as  CBI  will  be  included  in 
the  public  file  and  available  for  pubUc 
inspection  without  prior  notice.  If  you 
have  any  questions  about  CBI  or  the 
procedures  for  claiming  CBI,  please 
consult  the  person  identified  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support 
your  views. 
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4.  If  you  estii  late  potential  burden  or 
costs,  expli  in  how  you  arrived  at  yoiu 
estimate. 

5.  Provide  spjcific  examples  to  illustrate 
your  conce  ms. 

6.  Offer  alien  latives. 

7.  Make  sure  to  submit  your  conunents 
by  the  com  nent  period  deadline 
identified. 

8.  To  ensure  jroper  receipt  by  EPA, 
identify  th(  i  appropriate  regional  file/ 
rulemaking  identification  number  in 

■    the  subject  line  on  the  first  page  of 
your  respoi  ise.  It  would  also  be 
helpful  if  y  ou  provided  the  name, 
date,  and  F  ederal  Register  citation 
related  to  v  our  comments. 


fo- 


il. Analysis 

Section  11 
states  to  subitit 
pollutants  (d 
existing  faci 
whenever 
have  been 
111(d)  for  netv 
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(d)  of  the  CAA  requires 

plans  to  control  certain 
signaled  pollutants)  at 
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stabdards  of  performance 
established  under  section 
sources  of  the  same  type, 
established  emissions 
such  existing  sources.  A 
p(  tUutant  is  any  pollutant  for 

quality  criteria  have  been 
vfhich  is  not  included  on  a 
under  section  108(a)  or 
12(bj)(l)(A)  of  the  CAA,  but 
Afhich  are  subject  to  a 
pBrformance  for  new 
SOI  uces. 
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development  and 
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guidelines  for  CISWI 
pijomulgated  in  December 
emission  guidelines  are 
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submission  of  state 
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framework  for  the 
these  plans.  When 
fajcilities  are  located  under 
of  a  state  and  local,  state 
must  develop  and 
for  their  respective 
for  the  control  of 
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that  if  there  are  no 
of  the  designated 
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age  acies : 


idss 


sour  :es 


:n 


dec  aration  i 


in.  Final  Ad  ion 

The  ComiE  onwealth  of  Kentucky  and 
Jefferson  Coi  nty,  Kentucky  have 
determined  t  lat  there  are  no  existing 
sources  in  th  3  Commonwealth  and  in 


the  County  subject  to  the  CISWI  units 
emission  guidelines.  Consequently,  the 
Commonwealth  of  Kentucky  and 
Jefferson  Coxmty,  Kentucky,  have 
submitted  letters  of  negative  declaration 
certifying  this  fact.  EPA  is  taking  final 
action  to  approve  these  negative 
declarations. 

The  EPA  is  publishing  this  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication.  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  state  negative 
declarations  should  adverse  comments 
be  filed.  This  rule  will  be  effective 
October  14,  2003  without  further  notice 
unless  the  Agency  receives  adverse 
comments  by  September  15,  2003. 

If  the  EPA  receives  such  conunents, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  October  14, 
2003  and  no  further.action  will  be  taken 
on  the  proposed  rule. 

rv.  Statutory  and  Executive  Order 
Reviews 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  negative  declarations  as  meeting 
Federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govenunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 


This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi'om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  state  plan  submissions, 
EPA's  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  state  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  state 
submission,  to  use  VCS  in  place  of  a 
state  submission  that  otherwise  satisfies 
the  provisions  of  the  Clean  Air  Act. 
Thus,  the  requirements  of  section  12(d) 
of  the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
bxurden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  ef  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
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the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  section  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coiut  of  Appeals  for  the 
appropriate  circuit  by  October  14,  2003. 
Filing-a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control,  Nitrogen  dioxide. 
Particulate  matter,  Sulfur  oxides. 

Dated:  July  23,  2003. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator,  Region  4. 

U  Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  62— {AMENDED] 

■  1 .  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  S— Kentucky 

■  2.  Subpart  S  is  amended  by  adding  an 
undesignated  center  heading  and 

§  62.4372  to  read  as  follows: 

Air  Emissions  From  Commercial  and 
Industrial  Solid  Waste  Incineration 
Units 

§  62.4372    Identification  of  plan— negative 
declaration. 

Letters  from  the  Commonwealth  of 
Kentucky  Department  for 
Environmental  Protection,  and  from  the 
Jefferson  Coimty,  Kentucky,  Air 
Pollution  Control  District  were 
submitted  on  March  5,  2001,  and  April 
21,  2003,  certifying  that  there  are  no 
Commercial  and  Industrial  Solid  Waste 
Incineration  units  subject  to  40  CFR  part 
60,  subpart  DDDD. 

[FR  Doc.  03-20428  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[FRL-7544-1] 
RIN  2060-AJ77 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Modification  of  Federal  On- 
Board  Diagnostic  Regulations  for: 
Light-Duty  Vehicles,  Light-Duty 
Trucks,  Medium  Duty  Passenger 
Vehicles,  Complete  Heavy  Duty 
Vehicles  and  Engines  Intended  for  Use 
in  Heavy  Duty  Vehicles  Weighing 
14,000  Pounds  GVWR  or  Less; 
Extension  of  Acceptance  of  California 
OBD II  Requirements 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Partial  withdrawal  of  direct 
final  rule. 

summary:  Due  to  receipt  of  adverse 
comments,  EPA  is  withdrawing  two 
specific  regulatory  revisions  included  in 
the  direct  final  rule  that  was  published 
in  the  Federal  Register  on  June  17,  2003 
(68  FR  35792)  related  to  EPA's  On-board 
Diagnostics  (OBD)  regulations.  EPA 
published  both  the  direct  final  rule  and 
a  concurrent  notice  of  proposed 
rulemaking  to  amend  and  revise  certain 
provisions  of  the  Federal  OBD 
regulations  for  purposes  of  updating  the 
acceptable  version  of  the  California  OBD 
II  regulations,  that  allows  compliance 
with  California  OBD  II  regulations  to 
satisfy  Federal  OBD  regulations,  and  to 
update  the  incorporation  by  reference  of 
standardized  practices  developed  by  the 
Society  of  Automotive  Engineers  (SAE) 
and  the  International  Organization  for 
Standardization  (ISO)  to  incorporate 
recently  published  versions.  The  only 
provisions  being  withdrawn  are  the 
provisions  that  prohibit  the  use  SAE 
J1939  beyond  the  2007  model  year. 
DATES:  40  CFR  86.005-1 7(h)(3)  and 
86.1806-05(h)(3)  of  the  direct  final  rule 
published  at  68  FR  35792,  (June  17, 
2003)  are  withdrawn  as  of  August  14, 
2003. 

ADDRESSES:  All  comments  and  materials 
relevant  to  today's  action  are  contained 
in  Public  Docket  No.  OAR-2003-0080  at 
the  following  address:  U.S. 
Environmental  Protection  Agency 
(EPA),  EPA  Docket  Center  (EPA/DC). 
Air  and  Radiation  Docket,  Mail  Code 
6102T,  1200  Pennsylvania  Avenue, 
NW..  Washington,  DC  20460. 

Docket:  Materials  relevant  to  this 
rulemaking  are  contained  in  Public 
Docket  Niunber  OAR-2003-0080  at  the 
followring  address:  EPA  Docket  Center 


(EPA/DC),  Public  Reading  Room,  Room 
B102,  EPA  West  Building,  1301 
Constitution  Avenue,  NW.,  Washington 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
except  on  government  holidays.  You 
can  reach  the  Reading  Room  by 
telephone  at  (202)  566-1742,  and  by 
facsimile  at  (202)  566-1741.  The 
telephone  niunber  for  the  Air  Docket  is 
(202)  566-1742.  You  may  be  charged  a 
reasonable  fee  for  photocopying  docket 
materials,  as  provided  in  40  CFR  part  2. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arvon  L.  Mitcham,  Certification  and 
Compliance  Division,  U.S. 
Environmental  Protection  Agency,  2000 
Traverwood,  Aim  Arbor,  Michigan 
48105,  Telephone  734-214-4522,  or 
Internet  e-mail  at 
'  'mitcham .  arvon@epa  -gov. ' ' 

SUf»PLEMENTARY  INFORMATION:  We  stated 
in  the  direct  final  rule  published  at  68 
FR  35792  (June  17,  2003)  that  if  we 
received  adverse  comment  on  the  direct 
final  rule  by  July  17,  2003,  we  would 
publish  a  timely  withdrawal  in  the 
Federal  Register.  We  have  received 
adverse  conunents  on  the  amendments 
to  the  following  sections:  40  CFR 
86.005-17,  subsection  (h),  paragraph  (3). 
and  §86.1806-05.  subsection  (h), 
paragraph  (3).  We  received  comments 
from  the  Engine  Manufacturers 
Association  (EMA)  that  the  direct  final 
rule  does  not  extend  the  allowance  to 
use  the  heavy-duty  communication 
protocol,  or  SAE  11939,  beyond  the  2007 
model  year  for  vehicles  that  are  not 
optionally  certified  to  CARB's  1968.2 
OBD  II  requirements.  They  commented 
that  the  direct  final  rule  requires  that 
2008  and  later  model  year  heavy-duty 
engines  and  vehicles  under  14,000  lbs. 
GVWR  that  are  certified  to  the  Federal 
OBD  technical  monitoring  requirements 
must  use  the  ISO  15765-4.3 
communication  protocol.  EMA 
commented  that  this  is  not  consistent 
with  CARB's  requirements,  nor  is  it 
consistent  with  the  existing 
communication  protocols  developed  for 
the  unique  operational  characteristics  of 
heavy-duty  vehicles.  We  will  address 
this  adverse  comment  more  fully  in  a 
forthcoming  final  rulemaking  based  on 
the  concurrent  notice  of  proposed 
rulemaking  published  on  Jime  17,  2003 
(68  FR  35830). 

In  addition,  EPA  received  comments 
from  the  Alliance  of  Automobile 
Manufactiuers  and  the  Association  of 
International  Automobile  Manufactiuers 
requesting  clarification  of  certain 
aspects  of  the  direct  final  rule.  These 
comments  did  not  request  withdrawal  of 
the  rule,  and  EPA  does  not  consider 
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these  comments  adverse.  We  are  not 
withdrawing!  any  sections  of  the  direct 
final  rule  baa  ed  on  these  comments.  As 
noted  above,  we  will  soon  issue  a  final 
rule  based  or  the  concurrent  notice  of 
proposed  ml  smaking  and  we  will 
address  thes<  >  comments  as  appropriate 
at  that  time. 

List  of  Subje^  in  40  CFR  Part  86 

Environmental  protection. 
Incorporation  by  reference, 
Administrati  ve  practice  and  procedure. 
Motor  vehicl  3  pollution,  On-board 
diagnostics. 

Dated:  Augu  st  6.  2003. 
Robert  Brenne  r. 

Acting  Assista  it  Administrator,  for  Office  of 

Air  and  Radial  ion. 

[FR  Doc.  03-2(1638  Filed  8-13-03:  8:45  am] 

HUJNG  CODE  69feO-50-P 


DEPARTMEMT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Partt  171, 172, 173, 177, 178, 
179  and  180 

[Docket  No.  R^PA-02-13773  (HM-2188)] 

RIN2137-AD1I3 

Hazardous  Materials;  Miscellaneous 
Amendments 

agency:  Resiarch  and  Special  Programs 
AdministratiDn  (RSPA),  DOT. 

action:  Final  rule. 

SUMMARY:  THis  final  rule  amends  the 
Hazardous  Materials  Regulations  by 
incorporatin ;  miscellaneous  changes 
based  on  pet  tiohs  for  rulemaking  and 
RSPA  initial  ves.  The  intended  effect  of 
these  regulat  Dry  changes  is  to  update, 
clarify  or  pre  vide  relief  from  certain 
regulatory  re  quirements. 
DATES:  Effec,  ive  Date:  The  effective  date 
of  these  ame  idments  is  October  1 ,  2003. 
Incorporai  ion  by  Reference  Date:  The 
incorporatio  1  by  reference  of  certain 
publications  listed  in  these  amendments 
is  approved  py  the  Director  of  the 
Federal  Register  as  of  October  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Gigi 
Corbin,  Offiae  of  Hazardous  Materials 
Standards,  (io2)  366-8553,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001 
SUPPLEMENT/ LRY  INFORMATION: 

Background 

This  final  rule  will  primarily  reduce 
regulatory  biu'dens  on  industry  by 


incorporating  changes  into  the 
Hazardous  Materials  Regulations  (HMR) 
based  on  RSPA's  own  initiatives  and 
petitions  for  rulemaking  submitted  in 
accordance  with  49  CFR  106.95.  In  a 
continuing  effort  to  review  the  HMR  for 
necessary  revisions,  RSPA  ("we"  and 
"us")  is  eliminating,  revising,  clarifjdng 
and  relaxing  regulatory  requirements. 
On  January  21.  2003.  RSPA  published  a 
Notice  of  Proposed  Rulemaking  (NPRM) 
under  Docket  RSPA-02-13773  (HM- 
218B;  68  FR  2734).  The  NPRM 
contained  information  concerning  each 
proposal  and  invited  public  comment. 
Readers  should  refer  to  the  NPRM  for 
additional  background  discussion. 

RSPA  received  eleven  conunents  in 
response  to  the  NPI^M.  These  conunents 
were  submitted  by  representatives  of 
trade  associations,  such  as  the  American 
Chemical  Coimcil,  the  American 
PjTOtechnics  Association,  and  the 
Chlorine  Institute;  hazardous  materials 
consulting  firms;  chemical 
manufacturers;  and  carriers  of 
hazardous  materials.  Most  commenters 
expressed  support  for  various  proposals, 
but  several  commenters  raised  concerns 
about  certain  provisions  in  the  proposal 
that  are  discussed  below. 

The  following  is  a  section-by-section 
summary  of  changes  and,  where 
applicable,  a  discussion  of  comments 
received. 

Section-by-Section  Review 

Part  171 
Section  171.7 

We  are  revising  this  section  to  update 
certain  incorporation  by  reference 
materials  and  are  adding  three  new 
entries.  We  are  updating  the  following 
previously  approved  pamphlets  and 
standards: 

—CCA  Pamphlet  C-6.2,  Guidelines  for 
Visual  Inspection  and  Requalification 
of  Fiber  Reinforced  High  Pressine 
•   Cylinders,  1996  edition.  The  1996 
edition  of  CCA  Pamphlet  C-6.2 
simply  makes  editorial  changes  to  the 
1988  edition. 
— CGA  Pamphlet  C-11,  Recommended 
Practices  for  Inspection  of 
Compressed  Gas  Cylinders  at  Time  of 
Manufactine,  2001  edition.  This  new 
edition  of  CGA  Pamphlet  C-11  adds 
Transport  Canada  requirements  and 
clarifies  existing  text. 
—CGA  Pamphlet  C-13,  Guidelines  for 
Periodic  Visual  Inspection  and 
Requalification  of  Acetylene 
Cylinders,  2000  edition.  This  new 
edition  of  CGA  Pamphlet  C-13  adds 
acetylene  cylinders  to  the  rejection 
criteria,  allows  condenmed  acetylene 
cylinders  to  be  permanently  marked 
as  such,  and  changes  the  time 


parameters  for  requalification  of  the 

porous  mass. 
—CGA  Pamphlet  S-1.1,  Pressure  Relief 

Device  Standards — Part  1 — Cylinders 

for  Compressed  Gases,  2001  edition 

(with  the  exception  of  paragraph 

9.1.1.1).  This  new  edition  adds  a 

definition  and  requirements  for  the 

new  PRD  CG-10  device. 
— NFPA  58 — Liquefied  Petroleum  Gas 

Code,  2001  edition. 

We  are  also  incorporating  by  reference 
the  2001  edition  of  the  American 
Pyrotechnics  Association's  Standard 
87-1,  Standard  for  Construction  and 
Approval  for  Transportation  of 
Fireworks,  Novelties,  and  Theatrical 
Pyrotechnics,  which  establishes  a  ten- 
inch  limit  on  aerial  shells  for  fireworks 
that  may  be  classed  as  Division  1.3 
explosives. 

We  are  updating  the  entry  for  the 
Association  of  American  Railroads 
(AAR)  Manual  of  Standards  and 
Reconunended  Practices,  Section  C — 
Part  in.  Specifications  for  Tank  Cars, 
Specification  M-1002  by  adding  the 
2000  edition  and  removing  the  entries 
for  the  1992  and  1996  edition. 

We  are  adding  the  American  Society 
for  Testing  and  Materials  (ASTM)  E 
114-95  test  method  for  straight  beam 
examination  of  the  tubidar  siuface  of 
cylinders  and  tubes  which  is  used  in 
conjunction  with  ASTM  E  213-98  to 
measure  the  wedl  thickness  of  a  cylinder 
and  to  detect  general  corrosion  and 
defects  located  in  the  path  of  the 
ultrasonic  straight  beam  direction. 
ASTM  E  213-98  was  incorporated  by 
reference  in  a  final  rule  published  in  the 
Federal  Register  on  August  8,  2002 
(Docket  HM-220D,  67  FR  51626).  Two 
commenters  requested  we  incorporate 
by  reference  the  ASTM  E  114-95  (2001) 
test  method  and  the  ASTM  E  213-02  to 
reflect  the  latest  version  of  these 
standards.  Because  we  did  not  propose 
to  incorporate  the  newer  editions  of 
these  standards  in  the  NPRM,  we  are  not 
incorporating  them  at  this  time.  These 
standards  may  be  considered  for 
incorporation  by  reference  in  a  futine 
rulemaking. 

We  are  also  adding  the  Chlorine 
Institute's  booklets  entiUed  "Chlorine 
Institute  Emergency  Kit  'A'  for  100-lb.  & 
150-lb.  Chlorine  Cylinders"  and 
"Chlorine  Institute  Emergency  Kit  'B' 
for  Chlorine  Ton  Containers".  (See 
§  173.3  preamble  discussion.) 

Section  171.15 

In  the  NPRM  we  proposed  to  move  a 
shipper  requirement  to  notify  the 
Bureau  of  Explosives  (BOE)  whenever  a 
rail  car  containing  a  time-sensitive 
product  is  not  received  by  the  consignee 
within  20  days  from  shipment  from 
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§§  173.314(g)(1)  and  173.319(a)(3)  to 
§  171.15.  We  also  proposed  to  require 
notification  to  the  Federal  Railroad 
Administration  (FRA)  instead  of  the 
BOE  by  "the  person  with  knowledge 
(shipper  or  carrier)."  Commenters 
generally  supported  notification  to  the 
FRA,  however,  two  commenters 
opposed  moving  the  reporting 
reqiiirements  into  §  171.15  because  "the 
reporting  requirement  for  late  delivery 
of  time  sensitive  materials  does  not 
meet  the  criteria  of  reporting  under 
§  171.15."  The  commenters  opposed 
assignment  of  the  reporting 
responsibility  to  "the  person  with 
knowledge  (shipper  or  carrier)"  and  said 
this  language  is  not  specific  enough  and 
could  cause  "instances  of 
noncompliance"  where  the  shipper 
believes  the  carrier  is  the  "person  with 
knowledge"  and  vice  versa. 
Commenters  are  also  divided  on  who 
should  be  assigned  the  reporting 
responsibility.  Some  commenters  want 
the  responsibility  assigned  to  the 
shipper,  others  to  the  carrier.  Another 
commenter  objected  to  having  to  choose 
from  multiple  telephone  numbers 
depending  on  time  of  day  to  report  these 
late  shipments.  Based  on  valid  concerns 
from  conunenters  that  the  reporting 
requirements  for  late  shipments  do  not 
fit  the  reporting  criteria  under  §  171.15 
and  the  various  other  issues  raised  by 
commenters  that  we  need  to  further 
review,  we  are  not  adopting  this 
proposal  at  this  time. 

Part  172 


Section  172.101 

We  are  amending  the  entry  for 
"Butylene"  by  adding  a  limited  quantity 
exception  for  compressed  gases  (see 
§  173.306)  in  column  (8A)  of  the 
Hazardous  Materials  Table  (HMT).  This 
amendment  corrects  an  oversight  in 
previous  rulemakings  and  is  consistent 
with  the  entries  for  "Petroleum  gases, 
liquefied"  and  other  hydrocarbons. 

We  are  adding  a  new  domestic  entiy 
for  "Cartridges  power  devices,  ORM-D" 
to  the  HMT  for  consistency  with  the 
packaging  exceptions  authorized  in 
§  173.63(b).  This  entry  is  limited  to 
those  cartridges,  small  arms  and 
cartridges  power  devices  which  are 
authorized  to  be  reclassed  and  shipped 
as  ORM-D  in  §  173.63(b)(1). 

For  Zone  B  Toxic  Inhalation  Hazard 
entries  with  ID  numbers  UN3303, 
UN3304,  UN3305,  UN3306,  UN3307, 
UN3308,  UN3309,  and  UN3310.  we  are 
amending  the  HMT  by  adding  Special 
Provisions  B9  and  B14;  and  for  Zone  C 
Toxic  Inhalation  Hazard  entries  with  the 
same  ID  niunbers,  we  are  adding  Special 
Provision  Bl4.  The  special  provisions 


were  inadvertenUy  omitted  in  previous 
rulemakings. 

In  the  NPRM,  we  proposed  to  remove 
the  letter  "I"  in  column  (1)  of  the  HMT 
for  compressed  gas  entries  with  ID 
munbers  UN  3304,  UN  3305,  and  UN 
3306  and  liquefied  gas  entries  with  ID 
numbers  UN  3308,  UN  3309  and  UN 
3310.  The  letter  "I"  identifies  proper 
shipping  names  which  are  appropriate 
for  describing  materials  in  international 
transportation.  A  commenter  pointed 
out  that  removal  of  the  letter  "I"  in 
column  1  of  the  HMT  from  these 
Division  2.3  materials,  which  show  a 
Class  8  subsidiary  hazard,  is 
inappropriate  tiecause  the  definition  of 
Class  8  in  §  173.136  is  limited  to  solid 
and  liquid  materials.  A  Class  8 
subsidiary  hazard  for  Division  2.3 
materials  is  only  prescribed  imder 
international  regiilations.  RSPA  agrees 
with  the  commenter;  therefore,  this 
proposal  is  not  adopted. 

For  the  entry  "Liquefied  gas,  toxic, 
oxidizing,  corrosive,  n.o.s."  Hazard 
Zones  B,  C  and  D,  we  are  correcting  a 
typographical  error  in  the  subsidiary 
labeling  requirements  by  removing  the 
Division  2.1  label  requirement  and 
adding  the  Division  5.1  label  in  its 
place. 

We  are  revising  the  entry  for  "Gas 
sample,  non-pressurized,  toxic,  n.o.s., 
UN  3169"  by  adding  Special  Provision 
6  in  coliunn  (7)  of  the  HMT.  The  entry 
is  classed  as  a  Division  2.3  poisonous 
gas  and  must  be  described  as  an 
inhalation  hazard  under  the  provisions 
of  the  HMR.  A  conunenter  pointed  out 
that  the  entry  "Gas  sample,  non- 
pressiuized,  toxic,  flammable,  n.o.s.,  UN 
3168"  which  is  also  a  Division  2.3  gas 
and  must  be  described  as  an  inhalation 
hazard  material,  should  also  be  assigned 
Special  Provision  6.  We  agree  with  the 
commenter  and  are  revising  the  entry 
for  "Gas  sample,  non-pressiuized,  toxic, 
flammable,  n.o.s.,  UN  3168"  in  the  HMT 
accordingly. 

Section  172.504 

We  are  revising  paragraph  (d)  to 
clarify  that  the  placarding  exception  for 
non-bulk  packagings  containing  only 
the  residue  of  a  hazardous  material 
covered  by  table  2  does  not  apply  to 
materials  subject  to  the  subsidiary 
placarding  requirements  in  §  172.505 
[e.g.,  poison  inhalation  hazard).  A 
material  subject  to  the  subsidiary 
placarding  requirements  in  §  172.505 
requires  placarding  for  the  subsidiary 
hazard  in  addition  to  any  other  required 
placards  regardless  of  quantity. 


Part  173 
Section  173.3 


We  are  revising  §  173.3  to  allow  a 
DOT  3A480  or  3AA480  cylinder 
containing  chlorine  or  sulphur  dioxide 
(both  materials  poisonous  by  inhalation) 
that  has  developed  a  leak  in  the  valve 
or  fusible  plug  to  be  temporarily 
repaired  using  a  Chlorine  Institute 
Emergency  Kit  "A"  and  be  transported 
by  private  or  contract  carrier  one  time, 
one  way,  from  the  point  of  discovery  to 
the  appropriate  facility  for  discharge 
and  examination.  Similarly,  we  are 
allowing  a  DOT  106A500  multi-unit 
tank  car  tank  containing  chlorine  or 
sulphiu-  dioxide  that  has  developed  a 
leak  in  the  valve  or  fusible  plug  to  be 
temporarily  repaired  using  a  Chlorine 
Institute  Emergency  Kit  "B."  We  have 
authorized  the  use  of  the  kits  under  the 
exemption  program  for  several  years 
with  satisfactory  shipping  experience. 
Adopting  these  exemption  provisions 
into  the  regulations  will  eliminate  the 
need  for  an  exemption  and  facilitate  the 
movement  of  affected  containers  to 
appropriate  facilities.  We  are  also 
correcting  a  typographical  error  in  the 
paragraph  (d)  heading  to  read  "DOT 
106A500"  instead  of  "DOT  105A500". 
The  commenters  supported  the 
proposal;  however,  several  commenters 
requested  that  use  of  the  "A"  and  "B" 
kits  be  extended  to  other  specification 
packagings  as  well  as  to  other 
compressed  gases.  Oui  proposal  in  the 
NPRM  is  based  on  a  satisfactory 
shipping  record  under  the  exemption 
program  using  the  "A"  kits  to 
temporarily  repair  leaking  3A480  and 
3AA480  cylinders  and  the  "B"  kits  to 
temporarily  repair  DOT  106A500  midti- 
unit  tank  car  tanks  containing  chlorine 
or  sulphiu  dioxide.  Therefore,  we  are 
adopting  the  amendment  as  proposed. 
While  other  materials  might  develop  a 
satisfactory  shipping  record  if  tested, 
neither  RSPA  nor  FRA  is  aware  of 
significant  experience  in  the  use  of  "A" 
or  "B"  kits  for  commodities  other  than 
chlorine  or  siUphin  dioxide  or  for 
containers  other  than  the  specification 
3A480/3AA480  cylinders  or  DOT 
106A500  multi-unit  tank  car  tanks. 
Proponents  of  this  expansion  have  not 
presented  sufficient  or  convincing 
evidence  to  substantiate  a  more 
extensive  amendment  to  the  HMR. 
Including  other  types  of  packagings  and 
materials  is  outside  the  scope  of  this 
rulemaking  and  may  be  considered  in  a 
future  rulemaking. 

Section  173.12 

We  are  revising  §  173.12(c)  to 
authorize  the  reuse  of  packagings  for 
shipments  of  all  wastes,  not  just  waste 
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materials  subject  to  EPA  waste  manifest 
requirements!  to  designated  facilities. 
TWs  includes  shipments  of  spent/waste 
materials  whjch  are  being  returned  to  or 
shipped  to  ai^  EPA  licensed  and 
certified  Storage  or  Disposal  facility,  but 
are  not  subject  to  the  Uniform 
Hazardous  W  iste  Manifest  requirements 
of  the  U.S.  Er  vironmental  Protection 
Agency. 

Section  173.2  9 

We  are  revi  sing  paragraph  (c)  to 
clarify  that  tlie  placarding  exceptions  for 
non-bulk  pac  cages  containing  only  the 
residue  of  a  §  172.504  Table  2  material 
do  not  apply  :o  materials  subject  to  the 
subsidiary  pL  icarding  requirements  in 
§  172.505.  A  material  subject  to  the 
subsidiary  pli  icarding  requirements  in 
§  172.505  req  aires  placarding  for  the 
subsidiary  hazard  in  addition  to  any 
other  required  placards  regardless  of 
quantity. 

Section  173.21 

We  are  adding  a  new  paragraph 
authorizing  tke  continued  use  of 
existing  DOT  -103  and  104  tank  cars,  if 

applicable  requirements. 
No  new  consi  ruction  of  these  tanks  is 
authorized.  V  ^e  are  also  revising 
paragraph  (b)  2){ii)  for  clarity  by 
removing  the  reference  to  "Chloroprene, 
inhibited"  since  Special  Provision  B57 

requirements  for 
chloroprene  in  class  DOT-115A  tank 
cars,  and  by  lemoving  the  last  sentence 
breathpr  holes"  are  not 

the  HMR.  In  addition,  we 
are  revising  f  aragraph  (b)(5)  to  reflect 
changes  to  A  )pendix  Y  of  the  AAR 
Specifications  for  Tank  Cars.  This 
change  recog  lizes  the  2000  edition  of 
Appendix  Y  n  the  AAR  Tank  Car 
Manual. 

Section  173.^5 


since 
authorized  ir 


In  paragra[  h 
purposes  of 
cross-reference 
contains 
and  inspectic 

Section  173.;  0 


We  are 
that 

are  consider^ 
otherwise 
"explosive" 
not  specific 

Section  173.$4 


We  are  rev|sm] 
offering  for 
damaged 
package.  Thit 
existing 


(b),  we  are  adding,  for 
c  larification,  a  parenthetical 
to  §  180.352  that 
det^led  requirements  for  retest 
n  of  IBCs. 


adding  a  statement  indicating 
pyroteci  nic  substances  and  articles 
explosives  unless 
classed.  The  definition  of 
n  §  173.50  previously  did 
a  ly  include  pyrotechnics. 


g  paragraph  (c)  to  forbid 
t  ansportation  a  leaking  or 
artiple,  even  if  not  in  a 

is  in  addition  to  the 
prohibition  of  offering  a  leaking 


or  damaged  package  of  explosives  for 
transportation. 

Section  173.62 

We  are  revising  paragraph  (c),  in  the 
table  of  Packing  Methods,  to  clarify  that 
Packing  Instruction  132(a)  applies  to 
articles  with  closed  casings  and  Packing 
Instruction  132(b)  applies  to  articles 
without  closed  casings. 

Section  173.314 

We  are  removing  the  wording  "safety 
relief  emd  adding  the  wording 
"reclosing  pressure  relief  in  its  place  in 
paragraphs  (k)  and  (m)  for  consistency. 

Section  173.315 

Cu.nrently,  the  HMR  appear  to  require 
that  cargo  tank  motor  vehicles  (CTMVs) 
that  transport  Division  2.2  materials 
with  a  subsidiary  hazard.  Division  2.1 
materials,  and  anhydrous  ammonia  in 
both  metered  and  other  than  metered 
delivery  service  must  be  equipped  with 
both  a  passive  and  an  off-truck  remote 
means  of  emergency  discharge  control. 
We  are  revising  §  173.315(n)(l)(vi)  to 
permit  CTMVs  in  both  metered  and 
other  than  metered  delivery  service, 
with  capacities  of  more  than  3,500  water 
gallons,  used  to  transport  Division  2.2 
materials  with  a  subsidiary  hazard. 
Division  2.1  materials,  and  anhydrous 
ammonia  to  be  equipped  with  only  a 
passive  means  of  emergency  discharge 
control,  provided  that  the  system 
functions  for  both  metered  and  non- 
metered  deliveries.  If  the  system 
functions  only  for  non-metered 
deliveries,  then  the  CTMV  must  also  be 
equipped  with  an  off-truck  remote 
emergency  discharge  control  system. 

Section  173.320 

We  are  amending  paragraph  (a)(2)  by 
adding  the  requirements  in  subparts  G 
(Emergency  Response  Information)  and 
H  (Training)  of  part  172  for 
transportation  of  cryogenic  liquids  by 
rail  or  highway.  We  never  intended  to 
except  shipments  of  cryogenic  liquids 
fi-om  these  requirements. 

Part  177 

Section  177.834 

We  are  amending  §  177.834(a)  to 
require  that  any  packaging  containing  a 
hazardous  material,  regardless  of  Class 
or  Division,  be  secured  against 
movement  if  the  packaging  is  not 
permanently  attached  to  a  motor 
vehicle.  We  are  also  incorporating  into 
paragraph  (a)  the  closely  related 
requirements  in  §  177.834(g)  to  prevent 
relative  motion  between  the  hazardous 
material  packages  themselves  and 
between  packages  and  the  vehicle  and 
to  ensiu-e  that  packages  that  have  valves 


or  other  fittings  be  loaded  in  a  manner 
that  minimizes  the  likelihood  of  damage 
during  transportation  to  the  valves, 
other  fittings  or,  as  clarified  in  this  final 
rule,  other  hazardous  materials 
packages.  Securement  of  packages 
containing  hazardous  materials  to 
prevent  movement  dining  ^ 

transportation  reduces  the  potential  for 
damage  to  packages  and  thus,  enhances 
transportation  safety. 

Also,  for  consistency  with  similar 
requirements  in  Parts  174,  175,  and  176. 
we  are  adding  a  new  paragraph  (b)  to 
clarify  that  packages  bearing  orientation 
markings  must  be  loaded  in  such  a  way 
that  they  remain  in  the  correct  position 
as  indicated  by  the  markings. 

Section  177.835 

Currently  §  177.835  prohibits  carrying 
a  Division  1.1  or  Division  1.2  material 
on  any  vehicle  or  a  combination  of 
vehicles  if  the  other  vehicle  is  carrying 
a  Division  2.3  or  Division  6.1  material. 
The  segregation  table  in  §  177.848 
restricts  loading  and  transporting  of  a 
Division  1.1  or  1.2  material  with  a 
material  in  Division  2.3,  Hazard  Zone  A 
or  B,  and  in  Division  6.1,  PC  I,  Hazard 
Zone  A.  For  consistency  with  the 
provisions  in  §  177.848(d),  we  are 
revising  §  177.835(c)(4)(iii)  to  limit  the 
segregation  restriction  for  a  Division  1.1 
or  Division  1.2  explosive  material  to 
Division  2.3  materials  in  Hazard  Zone  A 
or  B  and  to  Division  6.1,  PG I  materials 
in  Hazard  Zone  A. 

Section  177.837 

We  are  amending  paragraph  (a)  to 
permit  the  diesel  engine  of  a  cargo  tank 
motor  vehicle  to  be  running  during 
loading  and  unloading  of  Class  3 
materials  if  the  ambient  temperature  is 
at  or  below  - 12  °C  (10  °F).  A  motor 
vehicle's  diesel  engine  is  very  difficult 
to  restart  if  the  engine  is  tinned  off  in 
extremely  cold  weather  for  loading  or 
unloading  of  product.  Leaving  a  motor 
vehicle  engine  nmning  in  ambient 
temperatures  of  below  - 12  °C  (10  °F) 
enhances  operating  benefits  without 
compromising  safety. 

Section  177.841 

We  are  revising  paragraph  (e)  to 
expand  the  prohibition  of  transporting 
packagings  bearing  or  required  to  bear  a 
POISON  or  POISON  INHALATION 
HAZARD  label  to  include  packagings 
that  are  placarded  or  required  to  be 
placarded  POISON  or  POISON 
INHALATION  HAZARD.  Under 
§  172.514(c)  certain  small  bulk 
packagings  may  either  be  placarded  or 
labeled. 
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Section  178.45 

We  are  revising  paragraph  (h)  to 
authorize  use  of  the  ASTM  E  114  test 
method  for  straight  beam  examinations 
on  the  tubular  surface  of  cylinders  and 
tubes  as  stated  earlier  in  this  preamble 
in  the  discussion  to  §  171.7. 

Part  179 

We  are  removing  the  specifications 
and  all  references  to  class  DOT-103  and 
104  tanks  cars  from  this  part  since  new 
construction  of  these  tank  cars  is  no 
longer  authorized.  (Continued  use  of 
class  DOT-103  and  104  tank  cars  is 
authorized  in  §§173.31  and  180.507.) 

Section  179.1 

Paragraph  (a)  implies  that  only  tanks 
used  to  transport  hazardous  materials 
are  subject  to  the  jurisdiction  of  DOT. 
For  consistency  with  §§  171.2(c)  and 
180.3(a).  we  are  revising  paragraph  (a)  to 
clarify  that  any  tank  represented  as  a 
DOT  specification  tank,  even  when  used 
to  transport  non-regulated  commodities, 
is  subject  to  the  HMR. 

Section  179.3 

We  are  revising  §  179.3  for  clarity. 

Section  179.5 

We  are  revising  this  section  by 
removing  an  obsolete  requirement  to 
furnish  a  Certificate  of  Construction  to 
DOT. 

Section  179.7 

In  paragraph  (f).  we  are  removing  an 
outdated  compliance  date. 

Section  179.100-13 

In  paragraphs  (b)  and  (c),  we  are 
adding,  for  purposes  of  clarification,  a 
reference  to  §  173.314(j),  which  contains 
excess  flow  valve  requirements  for 
flammable  gases. 

Part  1 79  Subpart  D 

In  the  heading  for  Subpart  D,  we  are 
removing  the  reference  to  class  DOT- 
103  and  DOT-104  tank  cars. 

Section  179.200 

In  the  section  heading,  we  are 
removing  the  reference  to  class  DOT- 
103  and  DOT-104  tank  cars. 

Section  179.200-14 

In  the  NPRM,  we  proposed  to  remove 
the  reference  to  class  DOT-103  and 
DOT-104  tank  cars  in  paragraph  (a).  In 
this  section,  for  the  convenience  of 
HMR  readers,  because  the  continued  use 
of  Class  DOT  103  and  104  tank  cars  is 
authorized,  we  are  not  adopting  this 
proposal. 


Section  179.200-23 

We  are  amending  the  section  heading 
by  removirig  the  words  "safety  relief 
and  adding  "pressure  relief  in  their 
place. 

Section  179.200-24 

We  are  amending  the  table  by 
removing  the  reference  to  a  class  DOT- 
103  W  tank  car  and  adding  a  reference  to 
a  class  DOT-lllA  tank  car  in  its  place. 

Section  179.201-1 

We  are  amending  the  table  by 
removing  the  entries  for  class  DOT-103 
and  DOT-104  tank  cars  because  new 
construction  of  these  tank  cars  is  no 
longer  authorized.  (Continued  use  of 
class  DOT-103  and  104  tank  cars  is 
authorized  in  §§  173.31  and  180.507.) 

Section  179.201-2 

Section  179.201-2  addresses 
minimum  plate  thickness  for  DOT 
specification  tank  cars  that  may  no 
longer  be  constructed.  Therefore, 
§  179.201-2  is  removed  and  reserved. 

Section  179.201-3 

We  are  amending  paragraph  (b)  by 
removing  the  reference  to  DOT-103  tank 
cars. 

Section  179.300-17 

In  this  final  rule,  in  §  171.7  we  are 
amending  the  "Table  of  material 
incorporated  by  reference"  by  updating 
the  entry  for  the  AAR  Specifications  for 
Tank  Cars  from  the  1996  edition  to  the 
2000  edition.  See  §  171.7  preamble 
discussion.  Therefore,  we  are  amending 
paragraph  (b)  for  clarity  and  removing 
the  reference  to  the  January  1996  edition 
of  the  AAR  Specifications  for  Tank  Cars. 

Part  180 
Section  180.209 

In  this  final  rule,  we  are  incorporating 
by  reference  CGA  Pamphlet  C-13, 
Guidelines  for  Periodic  Visual 
Inspection  and  Requalification  of 
Acetylene  Cylinders  (see  §  171.7 
preamble).  CGA  Pamphlet  C-13  changes 
the  time  parameters  for  requalification 
of  the  porous  mass  of  acetylene 
cylinders  from  "no  sooner  than  3  years" 
to  "no  sooner  than  5  years." 
Consequentiy,  we  are  also  revising 
paragraph  §  180.209(i)  to  reflect  this 
change. 

Section  180.507 

We  are  adding  a  new  paragraph 
authorizing  the  continued  use  of  DOT 
103  and  104  tank  cars,  which  may  no 
longer  be  constructed. 


Regulatory  Analyses  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  tuider 
section  3(f)  of  Executive  Order  12866. 
Therefore,  it  was  not  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB).  and  a  regulatory  assessment  was 
not  required  for  OMB.  This  final  rule  is 
not  considered  to  be  significant  under 
the  Regulatory  Policies  and  Procedures 
order  issued  by  the  U.S.  Department  of 
Transportation  (44  FR  11034)  and, 
therefore,  a  Regulatory  Analysis  under 
the  DOT  order  is  not  required. 

In  this  final  rule,  we  are  amending 
miscellaneous  provisions  in  the  HMR  to 
clarify  the  provisions  and  to  relax 
requirements  where  warranted; 
responding  to  requests  from  industry 
associations  to  update  references  to 
standards  that  are  incorporated  in  the 
HMR,  and  making  certain  technical 
corrections.  These  changes  will  enhance 
safety.  The  impact  of  these  amendments 
is  believed  to  be  so  minimal  that  a 
regulatory  evaluation  is  not  warranted. 
In  the  NPRM,  we  invited  public 
comments  on  any  impacts  of  the 
proposed  changes.  We  did  not  receive 
any  conunents  regarding  the  impacts  of 
these  changes. 

B.  Executive  Order  13132 

This  final  rule  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Fedei-alism").  Federal  law 
expressly  preempts  State,  local,  and 
Indian  tribe  requirements,  applicable  to 
the  transportation  of  hazardous 
materials,  that  cover  certain  subjects 
and  are  not  substantively  the  same  as 
the  Federal  requirements.  49  U.S.C. 
5125(b)(1).  These  subjects  are: 

(i)  The  designation,  description,  and 
classification  of  hazardous  materials; 

(ii)  The  packing,  repacking,  handling, 
labeling,  marking,  and  placarding  of 
hazardous  materials; 

(iii)  The  preparation,  execution,  and 
use  of  shipping  documents  related  to 
hazardous  materials  and  requirements 
related  to  the  number,  content,  and 
placement  of  those  documents; 
(iv)  The  written  notification, 
recording,  and  reporting  of  the 
unintentional  release  in  transportation 
of  hazardous  materials;  or 

(v)  The  design,  manufactiuing, 
fabricating,  marking,  maintenance, 
reconditioning,  repairing,  or  testing  of  a 
packaging  or  container  which  is 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transport  of 
hazardous  materials. 


I 
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This  final  i  ule  concerns  the 
classification,  packaging,  marking, 
labeling,  and  handling  of  hazardous 
materials,  am  ong  other  covered  subjects 
and  preempt!  any  State,  local,  or  Indian 
tribe  requirer  lents  concerning  these 
subjects  unle  is  the  non-Federal 
requirements  are  "substcintively  the 
same"  (see  4<  CFR  107.202(d))  as  the 
Federal  regui  rements. 

Federal  ha;  ardous  materials 
transportation  law  provides  at  49  U.S.C. 
5125Cb)(2)  thi  it  if  RSPA  issues  a 
regulation  co  iceming  any  of  the 
covered  subj«  cts,  RSPA  must  determine 
and  publish  in  the  Federal  Register  the 
effective  date  of  Federal  preemption. 
The  effective  date  may  not  be  earlier 
than  the  90th  day  following  the  date  of 
issuance  of  tl  e  final  rule  and  not  later 
than  two  yeais  after  the  date  of  issuance. 
The  effective  date  of  preemption  is  90 
days  from  the  publication  of  this  final 
rule  in  the  Fe  deral  Register. 


C.  Executive 


consultation 
Order  13175 


Order  13175 


This  final  r  ule  has  been  analyzed  in 
accordance  m  ith  the  principles  and 
criteria  conta  ned  in  Executive  Order 
13175  {"Consultation  and  Coordination 
with  Indian  1  ribal  Governments"). 
Because  this  inal  rule  does  not  have 
tribal  implications,  does  not  impose 
substantial  d:  rect  compliance  costs  on 
Indian  tribal  >overnments,  and  does  not 
preempt  tribe  1  law.  the  funding  and 

equirements  of  Executive 
lo  not  apply,  and  a  tribal 
siunmary  im|  lact  statement  is  not 
required. 


Flexibility  Act,  Executive 
and  DOT  Procedures  and 


D.  Regulator} 
Order  13272, 
Policies 

The  Regula  tory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  an  agency  to 
review  reguh  tions  to  assess  their  impact 
on  small  enti  ies.  An  agency  must 
conduct  a  re^  ulatory  flexibility  analysis 
unless  it  dete  rmines  and  certifies  that  a 
rule  is  not  ex  jected  to  have  a  significant 
i  Tipact  on  a  s  ubstantial  number  of  small 
entities.  This  final  rule  amends 
miscellaneou  s  provisions  in  the  HMR  to 
clarify  provis  ions  based  on  our  own 
initiative  anc  also  on  petitions  for 
rulemaking.  '  Vhile  maintaining  safety,  it 
relaxes  certai  q  requirements  that  are 
overly  burde]  isome  and  updates 
references  to  consensus  standards  that 
are  incorporated  in  the  HMR. 

These  ame  idments  are  generally 
intended  to  p  rovide  relief  to  shippers, 
carriers,  and  packaging  manufactiuers, 
including  snUall  entities.  In  addition,  we 
^e  updating  (references  to  standards  that 
are  incorpon  ted  in  the  HMR;  industry 
associations,  representing  large  and 
small  entitiei ,  requested  these  changes. 


This  final  rule  enhances  safety,  and  I 
certify  that  this  final  rule  does  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 

This  final  rule  has  been  developed  in 
accordance  with  Executive  Order  13272 
("Proper  Consideration  of  Small  Entities 
in  Agency  Rulemaking")  and  DOT's 
procedures  and  policies  to  promote 
compliance  with  the  Regulatory 
Flexibility  Act  to  ensiu«  that  potential 
impacts  of  draft  rules  on  small  entities 
are  properly  considered. 

E.  Paperwork  Reduction  Act 

There  are  no  new  information 
collection  requirements  in  this  final 
rule. 

F.  Unfunded  Mandates  Reform  Act 

This  final  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule. 

G.  Environmental  Assessment 

There  are  no  significant 
environmental  impacts  associated  with 
this  final  rule.  An  environmental 
assessment  is  available  in  the  docket  for 
this  rulemaking.  We  received  no 
comments  concerning  environmental 
impacts. 

H.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
heading  of  this  document  can  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda.  ^ 

List  of  Subjects 

49  CFR  Part  171 

Exports,  Hazardous  materials 
transportation.  Hazardous  waste. 
Imports,  Incorporation  by  reference, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  172 

Education,  Hazardous  materials 
transportation.  Hazardous  waste. 
Labeling,  Markings,  Packaging  and 
containers,  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  173 

Hazardous  materials  transportation. 
Incorporation  by  reference.  Packaging 


and  containers.  Radioactive  materials. 
Reporting  and  recordkeeping 
requirements.  Uranium. 

49  CFR  Part  177  '    • 

Hazardous  materials  transportation, 
Motor  carriers.  Radioactive  materials, 
Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  178 

Hazardous  materials  transportation, 
Incorporation  by  reference.  Motor 
vehicle  safety.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements. 

49  CFR  Part  179 

Hazardous  materials  transportation. 
Railroad  safety.  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  180 

Hazardous  materials  transportation. 
Motor  carriers,  Motor  vehicle  safety, 
Packaging  and  containers.  Railroad 
safety.  Reporting  and  recordkeeping 
requirements. 

■  In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  171 -GENERAL  INFORMATION, 
REGULATIONS,  AND  DERNITIONS 

■  1.  The  authority  citation  for  part  171 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  2.  In  §  171.7,  in  the  paragraph  (a)(3) 
table; 

■  a.  Under  the  entry  "American 
Pyrotechnics  Association  (APA),"  the 
entry  is  revised; 

■  b.  Under  the  entry  "American  Society 
for  Testing  and  Materials,"  a  new  entry 
is  added  in  appropriate  alphabetical 
order; 

■  c.  Under  the  entry  "Association  of 
American  Railroads,"  the  first  entry  is 
removed  and  the  second  entry  is  revised; 

■  d.  Under  the  entry  "Chlorine  Institute, 
Inc.,"  two  new  entries  are  added  in 
appropriate  alphabetical  order; 

■  e.  Under  the  entry  "Compressed  Gas 
Association,  Inc.,"  the  entries  for 
pamphlets  C-6.2,  C-11,  C-13,  and  S-1.1 
are  revised; 

■  f.  Under  the  entry  "National  Fire 
Protection  Association,"  the  entry  is 
revised. 

The  revisions  and  additions  read  as 
follows: 

§171.7    Reference  material. 

(a)  *  *  * 

(3)  Table  of  material  incorporated  by 
reference.  *  *  * 
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Source  and  name  of  material 


49  CFR  reference 


American  Pyrotechnics  Association  (APA) 

•  ♦  . 

APA  Standard  87-1 ,  Standard  for  Constmction  and  Approval  for  Trans- 
portation of  Fireworks,  Novelties,  and  Theatrical  Pyrotecfinics,  De- 
cember 1 ,  2001  version. 

•  "  «  * 

American  Society  for  Testing  and  Materials 

«  •  • 

ASTM  E  114-95  Standard  Practice  for  Ultrasonic  Pulse-Echo  Straight- 
Beam  Examination  by  the  Contact  Method. 

•  •  * 

Association  of  American  Railroads 

•  «  . 

.  AAR  Manual  of  Standards  and  Recommended  Practices,  Section  C— 
Part  III,  Specifications  for  Tank  Cars,  Specification  M-1002,  Decem- 
ber 2000. 

•  •  • 

Ctilorine  Institute,  Iik. 


173.56 


178.45 


173.31,  174.63,  179.6,  179.7,  179.12,  1 
179.100,  179.101,  179.102,  179.103 
179.300,  179.400,  180.509,  180.513, 


Chtorine  Institute  Emergency  Kit  "A"  for  100-lb.  &  150-lb.  Chtorine  CyJ-    173.3 

Inders  (with  the  exception  of  repair  method  using  Devk»  8  for  skle 

leaks),  Edition  9,  June  2000. 
Chlorine  Institute  Emergency  Kit  "B"  for  Chtorine  Ton  Containers  (with    173.3 

the  exceptkjn  of  repair  method  using  Device  9  for  side  leaks)  Edition 

8,  June  1996. 

•  •  , 

Compressed  Gas  Association,  Inc. 

.      *  *  *  *  ; 

CGA  Pamphlet  C-6.2,  GukJelines  for  Visual  Inspection  and  Requalifka-    180.205 
tion  of  Fiber  Reinforced  High  Pressure  Cylinders,  1996,  Third  Edition 
*  •  .  . 

CGA  Pamphlet  C-11,  Recommended  Practices  for  Inspectkjn  of  Com-    178.35 
pressed  Gas  Cylinders  at  Time  of  Manufacture,  2001 ,  Third  Edition. 

•  •  . 

CGA  Pamphlet  C-13,  Guidelinfes  for  Periodk:  Visual  Inspectkjn  and  Re-    173.303.  180.205 
qualification  of  Acetylene  Cylinders,  2000,  Fourth  Edition. 

•  .  . 

CGA  Pamphlet  S-1.1,  Pressure  Relief  Devrce  Standards— Part  1— Cyl-    173.301,  173.304a 
inders  for  Compressed  Gases,  2001  (with  the  exception  of  paragraph 
9.1.1.1),  Ninth  Editk)n. 

*  , 

National  Fire  Protection  Association 

NFPA  58-Liquefied  Petroleum  Gas  Code,  2001  Edition 173.315 


79.15,  179.16,  179.20,  179.22 


179.200,   179.201 
80.515,  180.517. 


179.220, 


80.209 


PART  172— HAZARDOUS  MATERIALS 
TABLE,  SPECIAL  PROVISIONS, 
HAZARDOUS  MATERIALS 
COMMUNICATIONS,  EMERGENCY 
RESPONSE  INFORMATION,  AND 
TRAINING  REQUIREMENTS 

■  3.  The  authority  citation  for  part  172 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  4.  In  §  172.101,  the  Hazardous 
Materials  Table  is  amended  by  adding 
and  revising,  in  the  appropriate 
alphabetical  sequence,  the  following 
entries  to  read  as  follows: 
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■  5.  In  §  172.504,  paragraph  (d)  is  revised 
to  read  as  follows: 

§  1 72.504    General  placarding 
requirements. 

***** 

(d)  Exception  for  empty  non-bulk 
packages.  Except  for  hazardous 
materials  suoject  to  §  172.505,  a  non- 
bulk  packaging  that  contains  only  the 
residue  of  a  hazardous  material  covered 
by  Table  2  of  paragraph  (e)  of  this 
section  need  not  be  included  in 
determining  placarding  requirements. 


PART  173— SHIPPERS-<3ENERAL 
REQUIREMENTS  FOR  SHIPMENTS 
AND  PACKAGINGS 

■  6.  The  authority  citation  for  part  173 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  44701;  49 
CFR  1.45,  1.53. 

■  7.  In  §  173.3,  a  new  paragraph  (d)  is 
added  to  read  as  follows: 

§  1 73.3    Packaging  and  exceptions. 

****** 

(d)  Emergency  transportation  of  DOT 
3A480  or  3AA480  cylinders  and  DOT 
106A500  multi-unit  tank  car  tanks.  (1) 
A  DOT  3A480  or  DOT  3AA480  cylinder 
containing  chlorine  or  sulphur  dioxide 
that  has  developed  a  leak  in  a  valve  or 
fusible  plug  may  be  repaired 
temporarily  by  trained  personnel  using 
a  Chlorine  Institute  Kit  "A"  (IBR,  see 
§  171.7  of  this  subchapter).  The  repaired 
cylinder  is  authorized  to  be  transported 
by  private  or  contract  carrier  one  time, 
one  way,  from  the  point  of  discovery  to 
a  proper  facility  for  discharge  and 
examination. 

(2)  A  DOT  106A500  multi-unit  tank 
car  tank  containing  chlorine  or  sulphur 
dioxide  that  has  developed  a  leak  in  the 
valve  or  fusible  plug  may  be  temporarily 
repaired  by  trained  personnel  using  a 
Chlorine  Institute  Kit  "B"  (IBR,  see 

§  171.7  of  this  subchapter).  The  repaired 
tank  is  authorized  to  be  transported  by 
private  or  contract  carrier  cme  time,  one 
way,  from  the  point  of  discovery  to  a 
proper  facility  for  discharge  and 
examination. 

(3)  Training  for  persoimel  making  the 
repairs  in  paragraphs  (d)(1)  and  (d)(2)  of 
this  section  must  include:   - 

(i)  Proper  use  of  the  devices  and  tools 
in  the  applicable  kits; 


(ii)  Use  of  respiratory  equipment  and 
all  other  safety  equipment;  and 

(iii)  Knowledge  of  the  properties  of 
chlorine  and  sulphur  dioxide. 

(4)  Packagings  repaired  with  "A"  or 
"B"  kits  must  be  properly  blocked  and 
braced  to  ensure  the  packagings  are 
secured  in  the  transport  vehicle. 
■  8.  hi  §  173.12,  paragraph  (c) 
introductory  text  is  revised  to  read  as 
follows: 

§  1 73.1 2    Exceptions  for  shipments  of 
waste  materials. 

***** 

(c)  Reuse  of  packagings.  A  previously 
used  packaging  may  be  reused  for  the 
shipment  of  waste  material  transported 
for  disposal  or  recovery,  not  subject  to 
the  reconditioning  and  reuse  provisions 
contained  in  §  173.28  and  part  178  of 
this  subchapter,  under  the  following 
conditions: 
***** 

■  9.  In  §  173.29,  paragraph  (c) 
introductory  text  is  revised  to  read  as 
follows: 

§173.29    Empty  packagings. 

***** 

(c)  Except  for  hazardous  materials 
subject  to  §  172.505,  a  non-bulk 
packaging  containing  only  the  residue  of 
a  hazardous  material  covered  by  table  2 
of  §  172.504  of  this  subchapter— 
***** 

■  10.  hi  §  173.31,  a  new  paragraph  (a)(7) 
is  added,  and  paragraphs  (b)(2)(ii)  and 
the  last  sentence  of  (b)(5)  are  revised  to 
read  as  follows: 

§173.31    Use  of  tank  cars. 

(a)  *  *   * 

(7)  A  class  DOT-103  or  DOT-104  tank 
car  may  continue  to  be  used  for  the 
transportation  of  a  hazardous  material  if 
it  meets  the  requirements  of  this 
subchapter  and  the  design  requirements 
in  Part  179  of  this  subchapter  in  effect 
on  September  30,  2003;  however,  no 
new  construction  is  authorized. 

(b)*  *  * 

(2)  *   *   * 

(ii)  A  single-unit  tank  car  transporting 
a  Division  6.1  PC  I  or  II,  or  Class  2,  3, 
or  4  material  must  have  a  reclosing 
pressure  relief  device.  However,  a 
single-imit  tank  car  built  before  January 
1, 1991,  and  equipped  with  a  non- 
reclosing  pressure  relief  device  may  be 
used  to  transport  a  Division  6.1  PG  I  or 
II  material  or  a  Class  4  liquid  provided 
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such  materials  do  not  meet  the 
definition  of  a  material  poisonous  by 
inhalation. 

*        *        *      .  *        * 

(b)*  *  * 

(5)  *   *   *  Tank  cars  modified  before 
July  1,  1996,  may  conform  to  the 
bottom-discontinuity  protection 
requirements  of  appendix  Y,  instead  of 
paragraphs  E9.00  or  ElO.OO  of  the  AAR 
Specifications  for  Tank  Cars. 


§173.35    [Amended] 

■  11.  hi  §  173.35,  in  paragraph  (b),  the 
wording  "Initial  use  and  reuse  of  IBCs." 
is  removed  and  the  wording  "Initial  use 
and  reuse  of  IBCs.  (Also  see  §  180.352  of 
this  subchapter.)"  is  added  in  its  place. 

■  12.  In  §  173.50,  paragraph  (a)  is  revised 
to  read  as  follows: 

§173.50    Class  1— Definitions. 

(a)  Explosive.  For  the  purposes  of  this 
subchapter,  an  explosive  means  any 
substance  or  article,  including  a  device, 
which  is  designed  to  function  by 
explosion  (i.e.,  £ui  extremely  rapid 
release  of  gas  and  heat)  or  which,  by 
chemical  reaction  within  itself,  is  able 
to  function  in  a  similar  maimer  even  if 
not  designed  to  function  by  explosion, 
unless  the  substance  or  article  is 
otherwise  classed  under  the  provisions 
of  this  subchapter.  The  term  includes  a 
pyrotechnic  substance  or  article,  unless 
the  substance  or  article  is  otherwise 
classed  imder  the  provisions  of  this 
subchapter.  , 

***** 

■  13.  In  §  173.54,  paragraph  (c)  is  revised 
to  read  as  follows: 

§173.54    Forbidden  explosives.    • 

***** 

(c)  A  leaking  or  damaged  package  or 
article  containing  an  explosive. 

***** 

■  14.  In  §  173.62,  paragraph  (c) 
introductory  text  and  in  the  Table  of 
Packing  Methods,  in  column  1,  Packing 
Instructions  132(a)  and  132(b)  are 
revised  to  read  as  follows: 

§  1 73.62    Specific  packaging  requirements 
for  explosives. . 

***** 

(c)  Explosives  must  be  packaged  in 
accordance  with  the  following  table: 


Packing  instruction 


Inner  packagings 


Intemnediate  pack- 
agings 


Outer  packagings 
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Table  of  Packing  Methods— Continued 


V, 


acking  instruction 


Inner  packagings 


IntemDediate  pack- 
agings 


Outer  packagings 


132(a)  For  artcles  consisting  of  closed  metal, 
plastk:  or  ffcertward  casings  that  contian 
detonating  axplosives,  or  consisting  of  plas- 
tks-bonded  tletonating  exptosives. 

132(b)  For  arti:les  without  closed  casings 


Not  necessary  Not  necessary 


Receptacles  fiber-  Not  necessary 

board  metal  plastks. 
Sheets  paper  plas- 
tk:s. 


Boxes— steel  (4A);  aluminum  (4B);  wood, 
natural;  ordinary  (4C1);  wood,  natural,  sift 
proof  walls  (4C2);  plywood  (4D);  reconsti- 
tuted wood  (4F);  fiberboard  (4G);  plastics, 
solid  (4H2). 

Boxes  steel  (4A);  aluminum  (4B);  wood,  nat- 
ural, ordinary  (4C1);  wood,  natural,  sift 
proof  walls  (4C2);  plywood  (4D);  reconsti- 
tuted wood  (4F);  fiberboard  (4G);  piastres, 
solid  (4H2). 


§173.314    [Ainended] 

■  15.  In  §  17:  .314,  the  following  changes 
are  made: 

■  a.  In  paragtaph  (k).  the  wording  "safety 
relief  is  removed  and  the  wording 
"reclosing  piessure  relief  is  added  in  its 
place; 

■  b.  In  parag  aph  (m),  the  wording 
"safety  reHe; "  is  removed  and  the 
wording  "reclosing  pressure  relief  is 
added  each  j  )lace  it  appears,  and  in  the 
last  sentence ,  the  wording  "Safety  relief 


§173.315(ri(1)(*) 


(vO 


■  17.1n§l 
revised  to 


(2)  Subpaj  t 
part  172.  (§< 
for  highway 
in  its  entirel  y 


Authority: 

1.53. 


is  removed  and  the  wording  "Reclosing 
pressure  relief  is  added  in  its  place. 
■  16.  In  §  173.315.  paragraphs  (j)(2)  and 
(k)(4)  are  revised  eind  in  the  paragraph 
(n)(l)  table,  paragraph  (vi)  is  added  to 
read  as  follows: 

§  1 73.31 5    Compressed  gases  in  cargo 
tanks  and  portable  tanks.  , 

***** 

(2)  Each  container  must  be  equipped 
with  safety  devices  in  compliance  vdth 
the  requirements  for  safety  devices  on 


containers  as  specified  in  NFPA  58  (IBR, 
see  §  171. 7"  of  this  subchapter). 

***** 

(k)*** 

(4)  It  must  conform  to  the  applicable 
provisions  of  NFPA  58,  except  to  the 
extent  that  provisions  in  NFPA  58  are 
inconsistent  with  requirements  in  parts 
178  and  180  of  this  subchapter. 
***** 

(n)  Emergency  discharge  control  for 
cargo  tank  motor  vehicles  in  liquefied 
compressed  gas  service. — (1)  *  *  * 


Material 


Delivery  seo/k:e 


Division  2.2  materials  with  a  sub- 
sidiary fiazard.  Division  2.1  mate- 
rials, and  anhydrous  ammonia  in  a 
cargo  tank  with  a  capacity  of  great- 
er than  13,247.5  L  (3,500  water  gal- 
kms). 


Both  metered  delivery  and  other  than 
metered  delivery  sen^K». 


Required  emergency  discharge  con- 
trol capability 


Paragraph  (n)(2)  of  this  section,  pro- 
vided the  system  operates  for  both 
metered  and  other  than  metered 
deliveries;  othenwise,  paragraphs 
(n)(2)  and  (n)(3)  of  this  section. 


71 


320.  paragraph  (a)(2)  is 
as  follows: 


read 


§  1 73.320    exogenic  IJquids,  exceptions. 

(a)  *  *  * 


s  A,  B.  C.  D.  G  and  H  of 
174.24  for  rail  and  177.817 
and  in  addition,  part  172 
for  oxygen. 


PART  177-4CARRIAGE  BY  PUBUC 
HIGHWAY 

■  18.  The  ai  thority  citation  for  part  177 
continues  t(  read  as  follows: 


19  U.S.C.  5101-5127;  49  CFR 


■  19.  In  §  1 77.834,  paragraph  (a)  is 
revised,  pai&graph  (b)  is  added,  and 


paragraph  (g)  is  reserved,  to  read  as 

follows: 

§  1 77.834    General  requirements. 

(a)  Packages  secured  in  a  motor 
vehicle.  Any  package  containing  any 
hazardous  material,  not  permanently 
attached  to  a  motor  vehicle,  must  be 
secured  against  movement,  including 
relative  motion  between  packages, 
within  the  vehicle  on  which  it  is  being 
transported,  under  conditions  normally 
incident  to  transportation.  Packages 
having  valves  or  other  fittings  must  be 
loaded  in  a  manner  to  minimize  the 
likelihood  of  damage  during 
transportation. 

(b)  Each  package  containing  a 
hazardous  material  bearing  package 
orientation  markings  prescribed  in 

§  172.312  of  this  subchapter  must  be 
loaded  on  a  transport  vehicle  or  within 
a  freight  container  in  accordance  with 


such  markings  and  must  remain  in  the 
correct  position  indicated  by  the 
markings  dining  transportation. 

***** 

(g)  [Reserved] 

***** 

■  20.  In  §  177.835,  the  section  heading 
and  paragraph  (c)(4)(iii)  are  revised  to 
read  as  follows: 

§177.835    Class  1  materials. 

***** 

(c)  *  *  * 

(4)  *  *  * 

(iii)  Division  2.3,  Hazard  Zone  A  or 
Hazard  Zone  B  materials  or  Division  6.1, 
PG  I,  Hazard  Zone  A  materials,  or 
*        «        *        »        * 

■  21.  In  §  177.837,  the  section  heading 
and  paragraph  (a)  are  revised  to  read  as 
follows: 
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§177.837    Class  3  materials. 

***** 

(a)  Engine  stopped.  Unless  the  engine 
of  a  cargo  tank  motor  vehicle  is  to  be 
used  for  the  operation  of  a  piunp.  Class 
3  material  may  not  be  loaded  into,  or  on, 
or  unloaded  from  any  cargo  tank  motor 
vehicle  while  the  engine  is  running.  The 
diesel  engine  of  a  cargo  tank  motor 
vehicle  may  be  left  nmning  dining  the 
loading  and  unloading  of  a  Class  3 
material  if  the  ambient  atmospheric 
temperature  is  at  or  below  -  12  °C  (10 
°F). 


■  22.  In  §177.841,  the  section  heading 
and  paragraph  (e)(1)  are  revised  to  read 
as  follows: 

§  177.841     Division  6.1  and  Division  2.3 
materials. 


(e)  *  *  * 

(1)  Except  as  provided  in  paragraph 
(e)(3)  of  this  section,  bearing  or  required 
to  bear  a  POISON  or  POISON 
INHALATION  HAZARD  label  or 
placard  in  the  same  motor  vehicle  with 
material  that  is  marked  as  or  known  to 
be  foodstuffs,  feed  or  edible  material 
intended  for  consumption  by  humans  or 
animals  unless  the  poisonous  material  is 
packaged  in  accordance  with  this 
subchapter  and  is: 


PART  178— SPECIFICATIONS  FOR 
PACKAGINGS 

■  23.  The  authority  citation  for  part  1 78 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 
1.53. 

■  24.  In  §  178.45,  in  paragraph  (h) 
introductory  text,  the  first  sentence  is 
revised  to  read  as  follows: 

§  1 78.45    Specification  3T  seamless  steel 
cylinder. 

***** 

(h)  Ultrasonic  examination.  After  the 
hydrostatic  test,  the  cylindrical  section 
of  each  vessel  must  be  examined  in 
accordance  with  ASTM  Standard  E  213 
for  shear  wave  and  E  114  for  straight 
beam  (IBR,  see  §  171.7  of  this 
subchapter).  *  *  * 


PART  179— SPECIFICATIONS  FOR 
TANK  CARS 

■  25.  The  authority  citation  for  part  179 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5101-5127;  49  CFR 

1.53. 


■  26.  In  §  179.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§179.1    General. 

(a)  This  part  prescribes  the 
specifications  for  tanks  that  are  to  be 
mounted  on  or  form  part  of  a  tank  car 
and  which  are  to  be  marked  with  a  DOT 
specification. 
***** 

■  27.  In  179.3,  paragraphs  (b)  and  (c)  are 
revised  to  read  as  follows: 

§  179.3    Procedure  for  securing  approval. 

***** 

(b)  When,  in  the  opinion  of  the 
Committee,  such  tanks  or  equipment  are 
in  compliance  with  the  requirements  of 
this  subchapter,  the  application  will  be 
approved. 

(c)  When  such  tanks  or  equipment  are 
not  in  compliance  with  the 
requirements  of  this  subchapter,  the 
Committee  may  recommend  service 
trials  to  determine  the  merits  of  a 
change  in  specifications.  Such  service 
trials  may  be  conducted  only  if  the 
builder  or  shipper  applies  for  and 
obtains  an  exemption. 

■  28.  §  1 79.5  is  amended  as  follows: 

■  a.  In  paragraph  (a),  the  wording 
"owner,  the  Department,  and"  is 
removed  and  the  wording  "owner  and" 
is  added  in  its  place; 

■  b.  In  paragraph  (b),  the  last  sentence  is 
removed; 

■  c.  In  paragraph  (d),  in  the  first 
sentence,  the  word  "Secretary"  is 
removed  and  the  wording  "Executive 
Director— Tank  Car  Safety,  AAR"  is 
added  in  its  place  and  in  the  second 
sentence,  the  wording  "Bureau  of 
Explosives"  is  removed  and  the  wording 
"Executive  Director— Tank  Car  Safety. 
AAR"  is  added  in  its  place;  and 

■  d.  Paragraph  (c)  is  revised  to  read  as 
follows: 

§  1 79.5    Certificate  of  construction. 

***** 

(c)  If  the  owner  elects  to  furnish 
service  equipment,  the  owner  shall 
furnish  the  Executive  Director — Tank 
Car  Safety,  AAR,  a  report  in  prescribed 
form,  certifying  tJiat  the  service 
equipment  complies  with  all  the 
requirements  of  the  specifications. 
***** 

■  29.  hi  §  179.7,  paragraph  (f)  is  revised 
to  read  as  follows: 

§  1 79.7    Quality  assurance  programs. 


quality  assurance  program  and  written 
procedures  required  by  paragraphs  (a) 
and  (b)  of  this  section. 

§179.100-13    [Amended) 

■  30.  In  §  179.100-13.  in  paragraphs  (b) 
and  (c).  the  wording  "except  as 
prescribed  in  §  1 79. 1 02  or  §  1 79. 1 03  "  is 
removed  and  the  wording  "except  as 
prescribed  in  §§  173.314(j),  179.102  or 
179.103"  is  added  in  its  place. 

■  31.  In  Subpart  D.  the  heading  for 
Subpart  D  is  revised  to  read  as  follows: 

Subpart  D— Specifications  for  Non- 
Pressure  Tank  Car  Tanlcs  (Classes 
DOT-1 1 1  AW  and  1 1  SAW) 


■  32.  In  §  179.200.  the  section  heading  is 
revised  to  read  as  follows: 

§  1 79.200    General  specifications 
applicable  to  non-pressure  tank  car  tanks 
(Class  DOT-1 1 1 ). 


(f)  No  tank  car  facility  may 
manufacture,  repair,  inspect,  test, 
qualify  or  maintain  tank  cars  subject  to 
requirements  of  this  subchapter,  unless 
it  is  operating  in  conformance  with  a 


§179.200-14    [Amended] 

■  33.  In  §  179.200-14.  paragraph  (f)  is 
removed. 

§179.200-23    [Amended] 

■  34.  In  §  1 79.200-23.  the  section 
heading  is  amended  by  removing  the 
word  "safety"  and  adding  the  word 
"pressure"  in  its  place. 

§179.200-24    [Amended] 

■  35.  In  §  179.200-24.  in  the  table, 
column  2  is  amended  bv  removing  the 
wording  "DOT-103-W"  and  adding  the 
wording  "DOT  1 1 1  A"  in  its  place. 

§  1 79.201  -1     [Amended] 

■  36.  In  §  1 79.201-1 .  the  table  is 
amended  by  removing  the  following 
entries:  DOT-103A-ALW,  103AW. 
103ALW.  103ANW.  103BW.  103CW. 
103DW,  103EW,  103W,  and  104W  tank 
cars. 

§179.201-2    [Removed  and  Reserved] 

■  37.  Section  179.201-2  is  removed  and 
reserved. 

§179.201-3    [Amended] 

■  38.  In  §  179.201-3,  in  paragraph  (b), 
the  wording  "DOT-103B,  103BW. 
111A60W5"  is  removed  and  the  wording 
"DOT-1 11 A60W5"  is  added  in  its  place. 

■  39.  §  179.201-6  is  amended  as  follows: 

■  a.  In  paragraph  (a),  the  wording 
"103ALW.  103DW.  103W,"  is  removed; 

■  b.  In  paragraph  (b),  the  wording 
"103BW,"  is  removed; 

■  c.  In  paragraph  (c).  the  wording  "DOT- 
103CW,  103DW.  103EW."  is  removed 
and  the  word  "DOT"  is  added  in  its 
place;  and 
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■  d.  Paragrapp  (d)  is  removed. 

■  40.  In  §  179  300-17,  paragraph  (b)  is 
revised  to  reap  as  follows: 

§  1 79.300-1 7    Tests  of  pressure  relief 
devices. 


(b)  Rupture 
pressure  religf 
and  qualified 
A.  Paragraph 
Standards 
Section 
Tank  Cars,  S^' 


:  anil 
iC— Piirt 


disks  of  non-reclosing 
devices  must  be  tested 
as  prescribed  in  Appendix 
,  of  the  AAR  Manual  of 
Recommended  Practices, 

in.  Specifications  for 
ecification  M-1002  (IBR, 
see§171.7oflthis  subchapter). 


PART  180— CONTINUING 
QUALIRCATION  AND  MAINTENANCE 
OF  PACKAGINGS 

I  41.  The  authority  citation  for  part  180 
continues  to  iead  as  follows: 


Authority: ' 

1.53. 


§180.209    [Anended] 

■  42.1n§18o[209 
table.  Note  2 
wording  "3 
wording  "5  yfcars 

■  43.  hi  §  18C  507 
added  to  reac 


4  »  U.S.C.  5151-5127;  49  CFR 


VBars 


,  in  the  paragraph  (i) 
is  amended  by  removing  the 
"  and  adding  the 
'  in  its  place. 

,  paragraph  (b)(5)  is 
as  follows: 


§  1 80.507    Qualification  of  tank  cars. 


(b) 

(5)  Speci 
103AW.  103ALW 
103CW,  1039W 
cars  may 
construction 

Issued  in  Wishingt 
2003,  under  aijthority 
part  1. 
Samuel  G 

Acting 

Programs  Adriinistration 

[FR  Doc.  03-2  1508 

BHJJNG  CODE  «  10-60-P 


fixation  DOT-103A-ALW, 
103ANW,  103BW, 
,  103EW.  and  104W  tank 
cor^nue  in  use,  but  new 
is  not  authorized. 

on,  DC  on  August  6. 
delegated  in  49  CFR 

Bo^asso. 

Administrator.  Research  and  Special 
tion. 
Filed  8-13-03;  8:45  am] 


DEPARTMENT  OF  TRANSPORTATION 

National  Hidiway  Traffic  Safety 
Administration 

49  CFR  Part  1 571 

Federal  Motor  Vehicle  Safety 
Standards 

CFR  Correction 

In  Title  4S  of  the  Code  of  Federal 
Regulations.  Parts  400  to  999,  revised  as 
of  October  1  2002,  in  §571.217,  remove 
the  duplicat  jd  text,  beginning  with 
S5.2.2.3  on  tage  637  through  the  end  of 


the  first  Table  2,  in  column  1  on  page 
638. 

[FR  Doc.  03-55523  Rled  8-13-03;  8:45  am] 

BILLING  COOE  1SOS-01-O 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  300 

[Docltet  No.  030124019-3040-02;  1.0. 
073003C] 

Pacific  Halibut  Fisheries;  Oregon  Sport 
Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Inseason  action;  request  for 

comments. 

SUMMARY:  NMFS  announces  changes  to 
the  regulations  for  the  Area  2A  sport 
halibut  fisheries  off  the  central  coast  of 
Oregon.  This  action  would  make 
additional  potential  season  reopening 
dates  available  to  halibut  fishing  in  the 
Oregon  central  coast  recreational  fishing 
subarea.  The  purpose  of  this  action  is  to 
allow  increased  access  to  Oregon's 
central  coast  recreational  halibut  quota. 
DATES:  Effective  0001  local  time  August 
14,  2003,  through  the  2004 
specifications  and  management 
measures  which  will  publish  in  a  later 
Federal  Register  document.  Comments 
on  this  rule  will  be  accepted  through 
August  29,  2003. 

ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Regional  Administrator, 
Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  Seattle,  WA  98115-0070. 
This  Federal  Register  document  is 
available  on  the  Government  Printing 
Office's  website  at:  http:// 

www.access.gpo.gov/su docs/aces/ 

acesl40.html. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jamie  Goen  or  Yvonne  dsReynier 
(NMFS,  Northwest  Region)  206-526- 
6140. 

SUPPLEMENTARY  INFORMATION:  The  Area 
2A  Catch  Sharing  Plan  for  Pacific 
halibut  off  Washington,  Oregon,  and 
California  is  implemented  in  the  annual 
management  measiues  for  the  Pacific 
halibut  fisheries  published  on  March  7, 
2003  (68  FR  10989),  as  amended  at  68 
FR  14167,  March  24,  2003,  at  68  FR 
22323,  April  28,  2003,  at  68  FR  23901, 
May  6,  2003  and  at  68  FR  39024,  July 
1,  2003.  Those  regulations  established 
the  2003  area  quota  for  the  central  coast 


of  Oregon  (Cape  Falcon,  OR  to  Hiunbug 
Moimtain,  OR)  all-depth  fishery  of 
229,103  lb  (103.9  mt)  and  the  related 
management  measures.  The  third  all- 
depth  sport  fishery  season  in  this  area, 
both  north  central  and  south  central 
sub-areas,  is  scheduled  to  be  open  2 
days  per  week  (Friday  and  Satiuday)  on 
previously  announced  specific  dates, 
and  the  nearshore  fishery  (inside  30- 
fathoms)  is  scheduled  for  7  days  per 
week. 

The  pace  of  the  all-depth  halibut 
fishery  has  been  slow  off  the  Oregon 
central  coast  in  recent  years.  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW),  the  agency  that  directly 
monitors  the  sport  halibut  fishery  off 
OregMi's  coast,  reports  sport  halibut 
catch  in  the  2003  fishery,  as  of  June  22, 
2003,  to  have  114,815  lb  (52.1  mt)  of 
quota  remaining  out  of  a  229,103  lb 
(103.9  mt)  quota  for  the  Oregon  central 
coast  fishery  (combined  all-depth:  north 
central  Oregon  and  south  central 
Oregon,  May  and  August).  This  fishery 
is  scheduled  to  be  open  on  August  1,2, 

8  and  9,  and  if  quota  remains,  on  one 
or  more  of  the  following  dates:  August 
22  and  23,  September  5,  6, 19  and  20, 
October  17  and  18.  In  order  to  increase 
opportimity  for  participation  in  sport 
halibut  fisheries  in  the  Oregon  central 
coast  subarea,  ODFW  recommended  to 
NMFS  and  the  International  Pacific 
Halibut  Commission  (IPHC)  that 
additional  potential  season  reopening 
dates  be  available  for  the  all-depth 
fishery.  If  quota  remains  after  the 
previously  scheduled  August  1,  2,  8  and 

9  opening,  this  change  would  increase 
the  days  available  that  a  vessel  could 
fish  for  halibut  in  the  all-depth  area. 
The  additional  potential  reopening 
dates  announced  in  this  document 
allows  flexibility  in  scheduling  the 
remainder  of  the  season  and  increased 
opportunity  to  attain  the  2003  sport 
halibut  quota  for  this  subarea.  ODFW 
hopes  that  by  adding  potential 
reopening  dates,  anglers  will  be  able  to 
access  the  full  halibut  quota  for  this 
subarea  and  not  leave  quota  remaining, 
as  in  2002,  where  about  50,000  lb  (22.7 
mt)  of  combined  central  coast  quota 
remained. 

Section  25  of  the  2003  Pacific  halibut 
regulations  provides  NMFS  with  the 
authority  to  make  certain  inseason 
management  changes,  provided  that  the 
action  is  necessary  to  allow  allocation 
objectives  to  be  met,  and  that  the  action 
will  not  result  in  exceeding  the  catch 
limit  for  the  area.  The  Catch  Sharing 
Plan's  structuring  objective  for  the 
Oregon  north  central  coast  area  is  to 
provide  two  periods  of  fishing 
opportunity  in  Spring  and  in  Summer  in 
productive  deeper  water  areas  along  the 
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coast,  principally  for  charterboat  and 
larger  private  boat  anglers,  and  provide 
a  period  of  fishing  opportunity  in  the 
simuner  for  nearshore  waters  for  small 
boat  anglers.  The  Catch  Sharing  Plan's 
structuring  objective  for  the  Oregon 
south  central  coast  area  is  to  create  a 
south  coast  management  zone  that  has 
the  same  objectives  as  the  Oregon 
central  coast  subarea  and  is  designed  to 
accommodate  the  needs  of  both 
charterboat  and  private  boat  anglers  in 
the  south  coast  subarea  where  weather 
and  bar  crossing  conditions  very  often 
do  not  allow  scheduled  fishing  trips. 

In  consultation  with  the  ODFW  and 
the  IPHC,  NMFS  has  determined  that 
allowing  the  following  additional 
potential  reopening  dates  to  sport 
halibut  fishing  in  the  Oregon  central 
coast  all-depth  subarea:  August  29  and 
30,  September  12, 13,  26,  and  27,  and 
October  3,  4, 10,  and  11,  meets  the 
Catch  Sharing  Plan's  objectives. 
Additionally,  this  action  is  not  expected 
to  result  in  bycatch  of  overfished 
groundfish  species  above  the  set  asides 
for  Oregon  sport  fisheries  in  2003, 
particularly  the  3.7  mt  set  aside  for 
yelloweye  rockfish. 

NMFS  Action 

For  the  reasons  stated  above,  NMFS 
aimounces  the  following  change  to  the 
2003  anxual  management  measures  (68 
FR  10989,  March  7,  2003,  as  amended 
at  68  FR  22323,  April  28,  2003,  at  68  FR 
23901,  May  6.  2003  and  at  68  FR  39024, 
July  1,  2003)  to  read  as  follows: 

1.  On  page  10999,  in  the  third 
colimin,  m  section  24.  Sport  Fishing  for 
Halibut,  paragraph  (4)(b)(v)(A)(3)  in  the 
third  column  is  revised  to  read  as 
follows: 

24.  Sport  Fishing  for  Halibut 

***** 

(3)  If  sufficient  imharvested  catch 
remains,  the  third  season  wrill  open  on 
August  1,2,8,  and  9  or  until  the 
combined  quotas  for  the  all-depth 
fisheries  in  the  subareas  described  in 
paragraphs  (v)  and  (vi)  of  this  section 
totaling  229,103  lb  (103.9  mt)  are 
estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission, 
whichever  is  earlier.  An  announcement 
will  be  made  on  the  NMFS  hotline  in 
mid-July  as  to  whether  the  fishery  will 
be  open  on  August  1,  2,  8,  and  9.  No 
halibut  fishing  will  be  allowed  on  these 
dates  unless  the  dates  are  announced  on 
the  NMFS  hotline.  If  the  harvest  during 
this  opening  does  not  achieve  the 
229,103  lb  (103.9  mt)  quota,  the  season 
will  reopen.  Dependent  on  the  amount 


of  unharvested  catch  available,  the 
potential  season  reopening  dates  will 
be:  August  22,  23,  29  and  30,  September 
5,  6, 12, 13. 19,  20,  26  and  27,  October 
3,  4, 10, 11, 17  and  18.  If  a  decision  is 
made  inseason  to  allow  fishing  on  one 
or  more  of  these  reopening  dates,  notice 
of  the  reopening  date  will  be  announced 
on  the  NMFS  hotline  (206)  526-6667  or 
(800)  662-9825.  No  halibut  fishing  will 
be  allowed  on  the  reopening  dates 
luiless  the  date  is  announced  on  the 
NMFS  hotline. 
***** 

2.  On  page  11000,  in  the  first  column, 
in  section  24.  Sport  Fishing  for  Halibut, 
paragraph  (4)(b)(vi)(A)(5)is  revised  to 
read  as  follows: 

24 .  Sport  Fishing  for  Halibut 

***** 

(3)  If  sufficient  unharvested  catch 
remains,  the  third  season  will  open  on 
August  1,  2,  8,  and  9  or  until  the 
combined  quotas  for  the  all -depth 
fisheries  in  the  subareas  described  in 
paragraphs  (v)  and  (vi)  of  this  section 
totaling  229,103  lb  (103.9  mt)  are 
estimated  to  have  been  taken  and  the 
area  is  closed  by  the  Commission, 
whichever  is  earlier.  An  annoimcement 
vfUl  be  made  on  the  NMFS  hotline  in 
mid-July  as  to  whether  the  fishery  will 
be  open  on  August  1,  2,  8,  and  9.  No 
halibut  fishing  will  be  allowed  on  these 
dates  unless  the  dates  are  announced  on 
the  NMFS  hotline.  If  the  harvest  during 
this  opening  does  not  achieve  the 
229.103  lb  (103.9  mt)  quota,  the  season 
will  reopen.  Dependent  on  the  amount 
of  unharvested  catch  available,  the 
potential  season  reopening  dates  will 
be:  August  22,  23,  29  and  30.  September 
5,  6. 12, 13,  19,  20,  26  and  27,  October 
3,  4, 10, 11,  17  and  18.  If  a  decision  is 
made  inseason  to  allow  fishing  on  one 
or  more  of  these  reopening  dates,  notice 
of  the  reopening  date  will  be  announced 
on  the  NMFS  hodine  (206)  526-6667  or 
(800)  662-9825.  No  halibut  fishing  will 
be  allowed  on  the  reopening  dates 
unless  the  date  is  annoimced  on  the   ■ 
NMFS  hotline. 


Classification 

This  action  is  authorized  by  the 
regulations  implementing  the  Catch 
Sharing  Plan.  The  determination  to  take 
these  actions  is  based  on  the  most  recent 
data  available.  The  Assistant 
Administrator  for  Fisheries,  NOAA 
(AA),  has  determined  that  good  cause 
exists  for  this  dociunent  to  be  published 
without  affording  a  prior  opportunity 


for  pubhc  comment  under  5  U.S.C. 
553(b)(3)(B)  because  doing  so  would  be 
impracticable.  Providing  prior  notice 
and  opportunity  for  public  comment 
would  be  impracticable  because  it  might 
prevent  fishers  from  achieving  their 
recreational  harvest  opportunity  for 
halibut  within  this  subarea's  quota  for 
the  season.  NMFS  has  concluded,  based 
on  the  slow  rate  of  catch  of  halibut  in 
Oregon's  central  coast  recreational 
fishery  in  2003,  fishers  may  not  have  an 
opportimity  to  harvest  the  2003  quota  if 
they  are  limited  to  the  season  open 
dates  established  pre-season.  Thus, 
potential  season  reopening  dates  are 
announced  in  this  action  for  the  Oregon 
central  coast  all-depth  sport  halibut 
fishery.  The  additional  potential 
reopening  dates  are  intended  to  allow 
anglers  an  opportunity  to  attain  the 
Oregon  central  coast  halibut  quota  for 
2003  and  flexibility  in  scheduling 
openings  for  any  or  all  of  those  dates. 
However,  there  was  not  sufficient  time 
between  getting  the  information  on  the 
slow  season  catch  for  2003  and  the 
additional  reopening  dates  to  afford  the 
public  prior  notice  and  opportimity  for 
comment.  NMFS  received  the 
information  on  June  27,  2003.  The  first 
new  reopening  date  is  August  29,  2003. 
NMFS  needed  time  to  write  and  review 
the  changes  to  the  regulations.  In 
addition,  this  action  reUeves  a 
restriction  by  providing  additional 
opportimity  for  anglers  to  harvest 
halibut  if  sufficient  quota  remains.  If 
there  are  no  additional  reopening  dates 
added  to  the  season,  anglers  may  be 
restricted  by  not  being  able  to  harvest 
the  full  halibut  quota  for  2003.  For  the 
above  reasons  and  because  this  action 
reheves  a  restriction,  the  AA  has  also 
determined  that  good  cause  exists  to 
waive  the  delay  of  effectiveness  of  this 
action  under  5  U.S.C.  553(d)(1)  and 
(d)(3). 

Public  comments  will  be  received  for 
a  period  of  15  days  after  the 
effectiveness  of  this  action.  This  action 
is  authorized  by  Section  25  of  the 
annual  management  measures  for 
Pacific  halibut  fisheries  published  on 
March  7,  2003  (68  FR  10989),  and  has 
been  determined  to  be  not  significant  for 
purposes  of  Ejcecutive  Order  12866. 

Authority:  16  U.S.C.  773-773k. 

Dated:  August  8,  2003. 
Bruce  C.  Morehead, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  03-20680  Filed  8-13-03;  8:45  ami 
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This  section  of  Ihe  FEDERAL  REGISTER 
contains  noticed  to  the  public  of  ttie  proposed 
issuance  of  mlas  and  regulations.  The 
purpose  of  the^  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pri^  to  ttie  adoption  of  the  final 
rules 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariteting  Service 

7  CFR  Chapters  I,  IX,  X,  and  XI 
[Doc.  No.  L&RRS-O3-01] 

Regulatory  Hexibility  Act:  Review  of 
Regulations 

AGENCY:  Agritultural  Marketing  Service, 

USDA. 

action:  Sch©  lule  for  review  of  agency 

regulations. 


summary:  The  Agricultural  Marketing 
Service  (AM^)  is  publishing  this  plan 
for  the  review*  r  of  its  regulations  under 
the  Regulatoi  y  Flexibility  Act  (RFA). 
AMS  has  inc  udedin  this  plan  all 
regulations  flat  warrant  periodic  review 
irrespective  of  whether  specific 
regulations  imeet  the  threshold- 
requirement  for  mandatory  review 
established  %  the  RFA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Sarcone,  Director, 
Legislative  a)  id  Regulatory  Review  Staff, 
AMS,  USDA  P.O.  Box  96456,  Room 
3510-South,  kVashington,  DC  20090- 
6456,  telephone:  (202)  720-3203;  fax 
number  (202  690-3767. 


AGRicuLTui^L  Marketing  Service  Review  Plan  For  Regulations  Identified  for  Section  610  Review,  (CY  2003) 

Regulatory  Flexibility  Act 


CFR  pa  1  &  authority 


49)0 


J 


7  Part  46;  Se ; 
7  use. 

7       Part 
136a(d)(1)((^ 
7  Part  2.17 

7  Part  205;  7 

7  Part  905; 

7  Part  916 

7  Part  917; 

7  Part  923; 

7  Part  925; 

7  Part  927 

7  Part  929; 

7  Part  930; 

7  Part  948 

7  Part  966 

7  Part  984 

7  Part  989 


SUPPLEMENTARY  INFORMATION: 

Background 

Section  610  of  the  RFA  (5  U.S.C.  610) 
requires  agencies  to  review  all 
regulations  on  a  periodic  basis  that  have 
or  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Because  many  of  AMS" 
regulations  impact  small  entities.  AMS 
decided,  as  a  matter  of  policy,  to  review 
certain  regulations  which  although  they 
may  not  meet  the  threshold  requirement 
under  sec.  610  of  the  FRA  (5  U.S.C.  610) 
merit  review. 

The  purpose  of  each  review  will  be  to 
determine  whether  the  rtdes  should  be 
continued  without  change,  or  should  be 
amended  or  rescinded  (consistent  with 
the  objectives  of  applicable  statutes)  to 
minimize  impacts  on  small  businesses. 
In  reviewing  its  rules  the  AMS  will 
consider  the  following  factors:  (1)  The 
continued  need  for  the  rule;  (2)  The 
nature  of  complaints  or  comments  from 
the  public  concerning  the  rule;  (3)  The 
complexity  of  the  rule;  (4)  The  extent  to 
which  the  rule  overlaps,  duplicates,  or 
conflicts  with  other  Federal  rules  and, 
to  the  extent  feasible,  with  the  state  and 
local  regidations;  and  (5)  The  length  of 
time  since  the  rule  has  been  evaluated 
or  the  degree  to  which  technology, 
economic  conditions,  or  other  factors 
have  changed  in  the  area  affected  by  the 
rule. 

This  document  updates  the  plan 
which  was  published  on  January  4,  2002 
(67  FR  525).  Part  998,  Marketing 
Agreement  Regulating  the  Quality  of 


Domestically  Produced  Peanuts,  was 
removed  from  the  plan  because  of  the 
recently  passed  Farm  Security  and  Rural 
Investment  Act  of  2002  which  mandated 
that  the  program  be  terminated  and  a     - 
new  program  created.  The  new  program, 
Minimum  Quality  and  Handling 
Standards  for  Domestic  and  Imported 
Peanuts,  along  with  several  other  new 
programs  will  be  reviewed  in  2010. 
Other  changes  have  been  made  in  the 
plan  to  space  out  the  reviews  to  allow 
for  better  program  administration.  The 
results  of  reviews  completed  can  be 
obtained  from  the  Legislative  and 
Regulatory  Review  Staff  at  the  telephone 
number  provided  in  the  FOR  FURTHER 
INFORMATION  CONTACT  SECTION  of  this 
document.  The  list  of  reviews 
completed  include:  (1)  California 
Almonds,  June  20,  2002  (67  FR  41816; 
(2)  ID-E.  Oregon  Potatoes,  May  28,  2002 
(67  FR  36788);  (3)  California  Olives, 
March  27,  2001  (66  FR  16593);  and  (4) 
Federal  Seed  Act  Regulations,  March  22, 
2001  (66  FR  16015).  AMS  expects  to 
publish  simimaries  for  Florida  Tomatoes 
(Part  966),  California  Prunes  (Part  993), 
and  Watermelon  Research  and 
Promotion  (1210)  in  the  near  future. 

The  attached  document  announces 
the  revised  schedule  for  reviewing  the 
agency's  regulations. 

Dated:  August  7,  2003. 
A.I.Yates, 

Administrator,  Agricultural  Marketing 
Service. 


AMS  program/regulation 


15,  46  Stat.  537; 


10;       7       U.S.C. 

136i-1,  and  450; 
2.50. 

S.C.  6501-6522 

S.C-  601-674  

S.C.  601-674  

J.S.C.  601-674  

J.S.C.  601-674  

J.S.C.  601-674  

J.S.C.  601-674  

J.S.C.  601-674  

J  S.C.  601-674  

J.S.C.  601-674  

J.S.C.  601-674  

J.S.C.  601-674  

J.S.C.  601-674  


Perishable  Agricultural  Commodities  Act,  1930  

Pesticide  recordkeeping , 

National  Organic  Program  

Oranges.  Grapefruit,  Tangerines,  and  Tangelos  Grown  in  Florida  . 

Nectarines  Grown  in  California  

Fresh  Pears  and  Peaches  Grown  in  California 

Sweet  Cherries  Grown  in  Designated  Counties  in  Washington 

Grapes  Grown  in  a  Designated  Area  of  Southeastern  California  ... 

Winter  Pears  Grown  in  Oregon  and  Washington  

Cranbenies  Grown  in  States  of  Massachusetts,  Rhode  Island,  etc 

Tart  Cherries  Grown  in  Ml,  NY,  PA,  OR,  UT,  WA  &  Wl  

Irish  Potatoes  Grown  in  Colorado 

Tomatoes  Grown  in  Florida  

Walnuts  Grown  in  California  

Raisins  Produced  from  Grapes  Grown  in  Califomia  


Year  implemented 


1930/Regs  Amended  1997 
1993  

2000  

1939  

1958  

1939 

1957  

1960  

1939  

1962  

1996  

1941   

1955  

1948  

1949  


Year  for 
review 


2008 
2003 


2010 
2007 
2003 
2003 
2007 
2006 
2005 
2005 
2006 
2006 
2003 
2006 
2004 


AGRICULTURAL  MARKETING  SERVICE  REVIEW  PLAN  FOR  REGULATIONS  IDENTIFIED  FOR  SECTION  610  REVIEW   (CY  2003) 

Regulatory  Flexibility  Act— Continued 


CFR  part  &  authority 


AMS  program/regulation 


7  Part  993;  7  U.S.C.  601-674  

7  Part  996;  Sees.  1308,  Pub.  L. 

107-171,     116    Stat.     178    (7 

use.  7958). 
7    Parts    1000-1139;    7    U.S.C. 

601-674. 
7  Part  1150;  7  U.S.C.  4501-4513 
7  Part  1160;  7  U.S.C.  6401-6417 
7  Part  1205;  7  U.S.C.  2101-2118 
7  Part  1207;  7  U.S.C.  2611-2627 
7  Part  1209;  7  U.S.C.  6101-6112 
7  Part  1210:  7  U.S.C.  4901-4916 
7  Part  1215;  7  U.S.C.  7481-7491 
7  Part  1216;  7  U.S.C.  7401-7425 
7  Part  1218;  7  U.S.C.  7401-7425 
7  Part  1219;  7  U.S.C.  7801-7813 
7  Part  1220;  7  U.S.C.  6301-6311 
7  Part  1230;  7  U.S.C.  4801-4819 
7  Part  1240;  7  U.S.C.  4601-4612 
7  Part  1250;  7  U.S.C.  2701-2718 
7  Part  1260;  7  U.S.C.  2901-2911 


Dried  Prunes  Produced  in  Califomia  

Minimum  Quality  and  Handling  Standards  for  Domestic  and  Im 
ported  Peanuts  Marketed  in  the  United  States. 

Federal  Milk  Marketing  Orders 

Dairy  Promotion  Program  

Fluid  Milk  Promotion  Program  „ 

Cotton  Research  and  Promotion  I..!!!!."!!!!l.^ 

Potato  Research  and  Promotion ."".""""' 

Mushroom  Promotion,  Research  and  Consumer  Infomiatron  Order 
Watenmelon  Research  and  Promotion  Plan 

Popcom  Promotion,  Research  and  Consumer  Information 

Peanut  Promotion,  Research,  and  Information  Order 

Blueberry  Promotion,  Research,  and  Information  Order 

Mass  Avocado  Promotion,  Research,  and  Information  '.. 

Soybean  Promotion,  Research  and  Consumer  Information .""..' 

Port<  Promotion,  Research,  and  Consumer  Infonnation 

Honey  Research,  Promotion,  and  Consumer  Infomiatkxi  Order 

Egg  Research  and  Promotion 

Beef  Promotion  and  Research 


Year  implemented 


1949 
2003 

.  1999 

1964 
1993 
1996 
1972 
1993 
1990 
1997 
1999 
2000 
2003 
1991 
1966 
1987 
1976 
1966 


Year  for 
review 


2003 
2010 


2009 

2006 
2004 
2003 
2005 
2005 
2003 
2007 
2009 
2010 
2010 
2005 
2008 
2008 
2005 
2007 


(FR  Doc.  03-20692  Filed  8-13-03;  8:45  am) 
BILUNG  CODE  3410-02-l> 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketirtg  Service 

7  CFR  Part  991 

[Docket  No.  AO-F4V-991-A3;  FV03-991- 
01] 

Hops  Produced  In  Washington, 
Oregon,  Idaho  and  California; 
Postponement  of  Hearing  on  Proposed 
Marketing  Agreement  and  Order  No. 
991 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  of  postponement  of 
public  hearing  on  proposed  marketing 
agreement  and  order. 


Field  Office,  1220  SW.  Third  Avenue, 
room  369,  Portland,  Oregon  97204; 
telephone  (503)  326-2724  or  Fax  (503) 
326-7440;  or  Kathleen  M.  Finn, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW.,  Stop  0237.  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  fax:  (202)  720-8938. 

Authority:  7  U.S.C.  601-674. 
Dated:  August  8,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-20690  Filed  8-13-03;  8:45  am] 

BILLING  CODE  3410-02-P 


summary:  The  public  hearing  scheduled 
to  consider  a  proposed  marketing 
agreement  and  order  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937  to  cover  hops  grown  in 
Washington,  Oregon,  Idaho  and 
Califomia  has  been  postponed  until 
after  October  1,  2003.  The  notice  of 
public  hearing  was  announced  in  the 
Federal  Register  on  Monday,  July  28, 
2003,  at  68  FR  44244.  Another  notice 
will  be  published  annoimcing  the  new 
hearing  dates. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Broadbent,  Marketing  Specialist, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  Northwest  Marketing 


DEPARTMENT  OF  ENERGY 

10  CFR  Parts  1015  and  1018 
RIN  1901-AA98 

Collection  of  Claims  Owed  the  United 
States 

agency:  Department  of  Energy. 
ACTION:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Department  of  Energy 
(DOE)  is  proposing  to  amend  its 
regulations  governing  the  collection  of 
claims  of  the  United  States  for  money  or 
property  arising  from  activities  under 
DOE  jurisdiction.  Because  the  revisions 
to  DOE'S  debt  collection  standards  and 
procedures  are  not  expected  to  receive 
any  significant  adverse  comment,  the 
amendment  is  also  being  issued  as  a 
direct  final  rule  in  the  "Rules  and 


Regulations"  section  of  this  Federal 
Register.  (See  also  "Discussion  of  Direct 
Final  Rulemaking"  in  Section  III  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice  of  proposed  rulemaking.) 
DATES:  Public  comments  must  be 
received  on  or  before  September  15, 
2003. 

ADDRESSES:  Comments  (3  copies)  should 
be  addressed  to:  Helen  O.  Sherman, 
Director,  Office  of  Finance  and 
Accounting  Policy  (ME-10),  Office  of 
Management,  Budget  and  Evaluation, 
Department  of  Energy,  1000 
Independence  Ave.,  SW.,  Washington, 
DC  20585. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phihp  R.  Pegnato,  Team  Leader, 
Management  Accounting  and  Cash 
Management  Team,  Department  of 
Energy,  at  (301)  903-9704;  or  Susan  A. 
Donahue,  Accoimtant,  Management 
Accounting  and  Cash  Management 
Team,  Department  of  Energy,  at  (301) 
903-4666. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

The  proposed  revisions  to  10  CFR  part 
1015,  including  the  incorporation  of  tax 
refund  offset  provisions  currently  in  10 
CFR  part  1018,  would  conform  DOE's 
regulations  to  the  Federal  Claims 
Collection  Standards  issued  by  the 
Department  of  Treasury  and  the 
Department  of  Justice  on  November  22, 
2000;  clarify  and  simplify  DOE's  debt 
collection  standards;  and  reflect  changes 
to  Federal  debt  collection  procedures 
under  the  Debt  Collection  Improvement 
Act  of  1996  and  the  General  Accounting 
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Office  Act  of  1996.  The  rule  provisions 
and  the  ratiot  ale  for  them  are  described 
in  the  preaml  le  to  the  direct  final  rule. 

n.  Opportuni  ty  for  Public  Comment 

Interested  f  ersons  are  invited  to 
participate  bji  submitting  data,  views  or 
arginnents  wi  th  respect  to  the  rule 
amendments  proposed  in  this  notice. 
Three  copies  pf  written  comments 
should  be  sul  mitted  to  the  address 
indicated  in  t  le  ADDRESSES  section  of 
this  notice.  A  1  comments  received  will 
be  available  fpr  public  inspection  as  part 
of  the  administrative  record  on  file  for 
this  rulemaki  [ig  in  the  Department  of 
Energy  Readi  ig  Room,  Room  lE-090. 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington,  DC  20585, 
(202)  586-31' 12,  between  the  hoiu-s  9 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  All 
written  comn  lents  received  by  the  date 
indicated  in  tjie  DATES  section  of  this 
notice  and  all  other  relevant  information 
in  the  record  jwill  be  carefully  assessed 
and  fully  considered  prior  to  the 
publication  a  f  a  final  rule.  Any 
information  c  r  data  that  the  submitter 
considers  to  1  le  exempt  from  public 
disclosure  by  law  must  be  so  identified 
and  submitte  i  in  writing  (one  copy),  as 
well  as  one  ci  jmplete  copy  from  which 
the  informal  sn  believed  to  be  exempt 
from  disclosi  re  is  deleted.  The 
Department  \  i^ill  determine  if  the 
information  (  r  data  is  exempt  &t)m 
disclosure. 

DOE  has  n(  it  scheduled  a  public 
hearing  to  re(  eive  oral  presentations  of 
views,  data  and  arguments  because  IXDE 
does  not  beli  sve  the  proposed  rule 
presents  a  su  )stantiai  issue  of  fact  or 
law  or  that  tl  e  proposed  rule  would 
likely  have  a  substantial  impact  on  the 
Nation's  ecoi  lomy  or  large  numbers  of 
individuals  c  r  businesses.  DOE  will 
reconsider  th  is  matter  if  public 
comments  sh  ow  that  such  issues  or 
potential  im|  lacts  exist. 

in.  Discussion  of  Direct  Final 
Rulemaking  i 

DOE  is  pre  posing  to  amend  its 
regulations  g  oveming  the  collection  on 
claims  of  the  United  States  for  money  or 
property  aris  ing  from  activities  under 
DOE  jurisdiction.  In  the  "Rules  and 
Regulations'  section  of  today's  Federal 
Register,  we  are  approving  these 
revisions  as  i  direct  final  rule  without 
prior  propos  il  because  we  view  these  as 
noncontroversial  revisions  and 
anticipate  nO  adverse  comment.  We 
have  described  the  revisions  and  our 
rationale  forjthem  in  the  notice  of  direct 
final  rulemapng.  If  DOE  receives  no 
significant  adverse  comment,  the 
Department  will  not  take  further  action 


on  this  rule.  If  DOE  receives  such  an 
adverse  comment  on  one  or  more 
distinct  amendments,  paragraphs,  or 
sections  of  the  direct  final  rule,  DOE 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  indicating  which 
provisions  will  become  effective  and 
which  provisions  are  being  withdrawn 
due  to  adverse  comment.  Any  distinct 
amendments,  paragraphs,  or  sections  of 
the  direct  final  rule  for  which  we  do  not 
receive  adverse  comment  will  become 
effective  on  the  date  set  forth  in  the 
direct  final  rule,  notwithstanding  any 
adverse  comment  on  any  other  distinct 
amendment,  paragraph,  or  section  of 
today's  rule.  We  will  address  all  public 
comments  in  a  subsequent  final  ride 
based  on  this  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  must  do  so  at  this  time. 

For  the  various  statutes  and  Executive 
Orders  that  require  findings  for  each 
rulemaking,  DOE  incorporates  the 
findings  from  the  notice  of  direct  final 
rulemaking  into  this  companion  notice 
for  the  purpose  of  providing  public 
notice  and  opportunity  for  comment. 

List  of  Subjects 

10  CFR  Part  1015 

Administrative  practice  and 
procedure.  Antitrust,  Claims,  Federal 
employees.  Fraud,  Penalties,  Privacy. 

10  CFR  Part  1018 

Claims,  Income  taxes. 

Issued  in  Washington,  on  August  7,  2003. 
Jitines  T.  Campbell, 

Acting  Director,  Office  of  Management, 
Budget  and  Evaluation/Acting  Chief 
Financial  Officer. 
[FR  Doc.  03-20584  Filed  8-13-03;  8:45  am] 
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DEPARTMEFfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-343-AD] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-&-11,  DC-a-12, 
DC-8-21,  DC-8-31,  DC-8-32,  DC-8- 
33,  DC-«-^1,  DC-8-42,  DC-8-^W,  DC- 
8F-54,  and  DC-8F-55  Airplanes;  and 
DC-8-50,  DC-«-60,  DC-&-60F,  DC-8- 
70,  and  DC-6-70F  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(ISIPRM). 


SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  airplane 
models.  For  certain  airplanes,  this 
proposal  would  require  a  one-time  test 
to  determine  the  material  of  the  upper 
inboard  spar  cap  of  the  wing,  or  a  one- 
time inspection  to  determine  if  the  slant 
panel  cap  has  been  repaired  previously. 
For  most  airplanes,  this  proposal  also 
would  require  a  one-time  inspection  for 
corrosion  of  the  slant  panel  cap  of  the 
wing  leading  edge  assembly,  and  follow- 
on  actions.  This  action  is  necessary  to 
prevent  stress  corrosion  cracking  in  the 
forward  tang  of  the  upper  inboard  spar 
cap  of  the  wing,  which  could  result  in 
structural  damage  to  adjacent 
components  of  the  wing  and  consequent 
reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
September  29,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
343-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Conunents 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-343-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Mowery,  Aerospace  Engineer,  Airfi-ame 
Branch,  ANM-120L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
Cahfomia  90712-4137;  telephone  562- 
627-5322;  fax  (562)  627-5210. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-343-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commentgr. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-343-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  cracking  has  been  found 
in  the  forward  tang  of  the  upper  inboard 
spar  cap  of  the  wing  on  certain 
McDonnell  Douglas  Model  DC-8-70 
series  airplanes.  The  cracking  has  been 
found  on  eurplanes  that  have 
accumulated  approximately  18.000  total 
flight  hours.  The  cracking  occurred 
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.  between  the  fuselage  and  wing  station 
Xfs=67.500  on  the  left  and  right  sides  of 
the  airplane,  and  has  been  attributed  to 
stress  corrosion.  This  condition,  if  not 
corrected,  could  result  in  structural 
damage  to  adjacent  components  of  the 
wing  and  consequent  reduced  structurd 
integrity  of  the  aiiplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Service  Bulletin 
DC8-57-072  R03.  Revision  03.  dated 
October  2.  1995.  That  service  bulletin 
describes  procediu-es  for  performing  test 
or  inspections  between  stations 
Xcw=69.500  and  Xfs=67.500.  and 
repairs  or  modifications  if  necessary,  on 
three  airplane  groups,  as  follows: 
•  For  airplanes  in  Group  1,  the 
service  bulletin  describes  procedures  for 
a  one-time  eddy  current  conductivity 
test  of  the  upper  inboard  spar  cap  of  the 
wing  to  determine  the  type  of  material. 
For  an  upper  inboard  spar  cap  of  certain 
material,  the  service  bulletin  specifies 
accomplishing  a  modification  of  the 
slant  panel  cap  of  the  wing  leading  edge 
assembly  per  a  figiu-e  in  a  certain 
chapter  of  the  structiual  repair  manual 
(SRM).  For  airplanes  in  Group  1,  the 
service  bulletin  does  not  describe 
procedures  for  modification  of  the  wing 
spar  cap.  (The  procedures  in  the  SRM 
involve  performing  a  general  visual 
inspection  for  corrosFon,  removing  any 
evidence  of  corrosion,  installing  fillers, 
and  installing  an  external  rework 
doubler,  as  applicable.)  For  an  upper 
iiiboard  spar  cap  of  certain  other 
material,  the  service  bulletin  describes 
procediu'es  for  a  visual  inspection  for 
corrosion  or  a  previous  repair  of  the 
slant  panel  cap  of  the  wing  leading  edge 
assembly.  The  service  bulletin  describes 
procediu-es  for  a  modification  as  a 
follow-on  action  for  this  inspection. 
That  modification  involves  removing 
any  corrosion,  repairing  the  slant  panel 
cap  of  the  leading  edge  assembly  or 
replacing  it  with  a  new  slant  panel  cap. 
modifying  the  front  spar  stiffeners  and 
upper  spar  cap.  and  installing  doublers 
on  the  wing  upper  surface. 

•  For  airplanes  in  Group  2.  the 
service  bulletin  describes  procedures 
identical  to  those  for  Group  1  airplanes, 
except  that  no  conductivity  test  is 
necessary,  and  a  previously  installed 
repafr  must  be  removed  before 
modifying  the  front  spar  stiffeners  and 
upper  spar  cap. 

•  For  airplanes  in  Group  3,  the 
service  bulletin  describes  procedures  for 
a  visual  inspection  for  corrosion  of  the 
slant  panel  cap  of  the  wing  leading  edge 
assembly,  and  a  modification  that 
involves  modifying  the  front  spar 


stiffeners,  and  replacing  the  slant  panel 
cap  with  a  new  improved  cap  if 
necessary. 

Accomplishment  of  the  applicable 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Related  AD 

We  have  previously  issued  AD  90- 
16-05,  amendment  39-6614  (55  FR 
31818.  August  6,  1990).  which  applies 
to  McDonnell  Douglas  Model  DC-8 
series  airplanes,  as  listed  in  McDonnell 
Douglas  Report  No.  MDC  K1579. 
Revision  A.  dated  March  1.  1990. 
McDonnell  Douglas  Report  No.  MDC 
K1579.  Revision  A,  specifies 
accomplishment  of  certain  inspections 
and  structural  modifications  in 
accordance  with  various  service 
bulletins,  including  McDonnell  Douglas 
Service  Bulletin  DC8-57-72.  Revision  2. 
dated  July  16,  1971;  and  McDonnell 
Douglas  DC-8  Service  Bulletin  57-34, 
Revision  3,  dated  December  29,  1970. 
Accomplishment  of  the  actions  in  this 
proposed  AD  would  constitute 
compliance  wdth  the  inspections 
required  by  paragraph  A.  of  AD  90-16- 
05,  as  it  pertains  to  those  service 
bulletins. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Qarification  of  Inspection  Type 

The  service  bulletin  identifies  the 
inspection  for  corrosion  or  previous 
repair,  as  applicable,  as  a  "visual 
inspection."  However,  we  find  that  the 
procedures  described  in  the  service 
bulletin  constitute  a  detailed  inspection. 
A  definition  of  this  type  of  inspection  is 
included  in  Note  1  of  this  AD. 

Di£fierences  Between  Proposed  AD  and 
Service  Information 

As  stated  previously,  McDonnell 
Douglas  Service  Bulletin  DC8-57-072 
R03,  Revision  03,  refers  to  a  certain 
figiure  in  a  certain  chapter  of  the  SRM 
as  a  source  for  additional  information 
for  a  follow-on  modification  of  the  slant 
panel  cap.  Where  that  referenced  figiu^ 
specifies  to  contact  the  manufacturer  for 
appropriate  action,  this  proposed  AD 
would  require  the  repair  of  those 
conditions  to  be  accomplished  per  a 
method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
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of  the  airplalie  approved  by  a  Boeing 
Company  Ddsignated  Engineering 
Representative  who  has  been  authorized 
by  the  FAAJo  make  such  findings. 
Also,  while  McDonnell  Douglas 
Service  Bulletin  DC8-57-072  R03. 
Revision  03  J  states  that,  for  airplanes 
listed  in  Gniip  3  of  the  service  bulletin, 
modification  of  the  front  spar  stiffeners 
may  be  deferred  until  DC-8  Service 
Bulletin  57-GO  is  accomphshed,  this 
proposed  AD  woidd  not  allow  such  a 
deferral.  Wejfind  that  the  proposed  4- 
year  compli^ce  time  represents  an 
appropriate  Interval  of  time  for  affected 
airplanes  to  jcontinue  to  operate  without 
compromising  safety. 

Changes  to  ^4  CFR  Part  39/EfEect  on  the 
Proposed  A]) 

On  July  l4.  2002,  the  FAA  issued  a 
new  versioiJof  14  CFR  part  39  (67  FR 
47997,  July  E2,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regidatibn  now  includes  material 
that  relates^  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance  (AMOCs).  Because  we 
have  now  included  this  material  in  part 
39,  only  theloffice  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD.  I 

Change  to  ijabor  Rate  Estimate 

We  have  leviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  A^  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  iidustry,  we  find  it  necessary 
to  increase  i  he  labor  rate  used  in  these 
calcvdation!  from  $60  per  work  horn  to 
$65  per  woik  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  he  specified  hoiuly  labor 
rate. 

Cost  ImpaC 

There  are  approximately  303 
airplanes  ol  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
229  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

For  airpU  nes  in  Group  1 ,  the 
electrical  c<  tnductivity  test  would  take 
approximately  1  work  hour  per  airplane, 
at  the  averajge  labor  rate  of  $65  per  work 
hour.  Baseq^on  these  figiu«s,  the  cost 
impact  of  tlis  proposed  inspection  is 
estimated  to  be  $65  per  airplane. 

For  airplanes  subject  to  the  inspection 
for  corrosion  or  previous  repairs,  as 
applicable,  and  the  modification,  these 
actions  woild  take  between  110  and  416 
work  hour^  per  airplane,  at  the  average 
labor  rate  ajf  $65  per  work  hoiu". 
Required  parts  would  cost  between 
$4,554  and  $19,687.  Based  on  these 
figures,  the  cost  impact  of  these 
proposed  ^ions  is  estimated  to  be 


between  $11,704  and  $46,727  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actioiK. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regiUatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 
Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-343- 
AD. 

Applicability:  Model  DC-8-11,  DC-8-12, 
DC-8-21.  DC-8-31,  DC-8-32,  DC-8-33,  DC- 
8-41,  DC-8-42,  DC-&-43.  DC-8-51.  DC-8- 
52,  DC-8-53.  DC-&-55,  DC-8F-54,  DC-8F- 
55.  DC-8-61,  DC-8-62,  DC-8-63,  DC-8-61F, 
DC-6-62F,  DC-S-63F,  DC-8-71,  DC-8-72, 
DC-8-73,  DC-8-71F,  DC-«-72F,  and  DC-8- 
73F  airplanes;  certificated  in  any  category;  as 
listed  in  McDonnell  Douglas  Service  Bulletin 
DC8-57-072  R03,  Revision  03,  dated  October 
2.  1995. 

Compliance:  Required  as  Indicated,  unless 
accomplished  previously. 

To  prevent  stress  corrosion  cracking  in  the 
forward  tang  of  the  upper  inboard  spar  cap 
of  the  wing,  which  could  result  in  structural 
damage  to  adjacent  components  of  the  wing 
jsnd  consequent  reduced  structural  integrity 
of  the  airplane,  accomplish  the  following: 

Group  1  Airplanes:  Inspection  and  Follow- 
On  Actions 

(a)  For  airplanes  in  Group  1  as  defined  by 
McDonnell  Douglas  Service  Bulletin  DC8- 
57-072  R03,  Revision  03,  dated  October  2, 
1995:  Within  4  years  after  the  effective  date 
of  this  AD,  perform  a  one-time  eddy  current 
conductivity  test  of  the  upper  inboard  spar 
cap  of  the  wing  to  determine  the  type  of 
material,  per  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(1)  If  the  test  reveals  that  the  upper  inboard 
spar  cap  is  made  from  7075-T73  material  (as 
defined  in  the  service  bulletin),  before  further 
flight,  perform  a  detailed  inspection  for 
corrosion  and  modify  the  slant  panel  cap  of 
the  wing  leading  edge  assembly  per  the  figure 
and  chapter  of  the  structural  repair  manual 
(SRM)  specified  in  the  service  bulletin,  per 
the  Accomplishment  Instructions  of  the 
service  bulletin.  It  is  not  necessary  to  modify 
the  wing  spar  cap.  The  modification  of  the 
slant  panel  cap  involves  removing  any 
evidence  of  corrosion,  installing  fillers,  and 
installing  an  external  rework  doubler,  as 
applicable.  For  conditions  in  which  the 
referenced  SRM  figure  specifies  to  contact 
the  manufacturer  for  appropriate  action: 
Before  further  flight,  repair  per  a  method 
approved  by  the  Manager.  Los  Angeles 
Aircraft  Certification  Office  (AGO),  FAA;  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Gompany  Designated  Engineering 
Representative  (DER)  who  has  been 
authorized  by  the  Manager,  Los  Angeles 
AGO,  to  make  such  findings.  For  a  repair 
method  to  be  approved,  the  approval  must 
specifically  reference  this  AD. 

Note  1:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  airls  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 


cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  If  the  test  reveals  that  the  upper  inboard 
spar  cap  is  made  from  7079-T6  material, 
before  further  flight,  perform  a  detailed 
inspection  to  find  corrosion  or  a  previous 
repair  of  the  slant  panel  cap  of  the  wing 
leading  edge  assembly,  and  accomplish  the 
modification  specified  in  the  service  bulletin, 
per  the  Accomplishment  Instructions  of  the 
service  bulletin.  The  modification  involves 
removing  any  corrosion  and  repairing  the 
slant  psnel  cap  of  the  leading  edge  assembly, 
or  replacing  the  slant  panel  cap  with  a  new 
improved  slant  panel  cap,  as  applicable; 
modifying  the  front  spar  stiffeners  and  upper 
spar  cap;  and  installing  doublers  on  the  wing 
upper  surface. 

Group  2  Airplanes:  Inspection  and 
Modification 

(b)  For  airplanes  in  Group  2  as  defined  by 
McDonnell  Douglas  Service  Bulletin  DC8- 
57-072  R03,  Revision  03.  dated  October  2, 
1995:  Within  4  years  after  the  effective  date 
of  this  AD,  perform  a  detailed  inspection  to 
find  corrosion  or  a  previous  repair  of  the 
slant  panel  cap  of  the  wing  leading  edge 
assembly,  and  accomplish  the  modification 
specified  in  the  service  bulletin,  per  the 
Accomplishment  Instructions  of  the  service 
bulletin.  The  modification  involves  removing 
any  corrosion  and  repairing  the  slant  panel 
cap  of  the  leading  edge  assembly,  or 
replacing  it  with  a  new  improved  slant  panel 
cap,  as  applicable;  removing  any  previously 
installed  repair;  modifying  the  front  spar 
stiffeners  and  upper  spar  cap;  and  installing 
doublers  on  the  wing  upper  surface'. 

Group  3  Airplanes:  Inspection  and 
Modification 

(c)  For  airplanes  in  Group  3  as  defined  by 
McDonnell  Douglas  Service  Bulletin  DC8- 
57-072  R03.  Revision  03,  dated  October  2, 
^  1995:  Within  4  years  after  the  effective  date 
of  this  AD,  perform  a  detailed  inspection  to 
find  corrosion  of  the  slant  panel  cap  of  the 
wing  leading  edge  assembly,  and  accomplish 
the  modification  specified  in  the  service 
bulletin,  per  the  Accomplishment 
Instructions  of  the  service  bullefin.  The 
modification  involves  modifying  the  front 
spar  stiffeners,  and  replacing  the  slant  panel 
cap  with  a  new  improved  cap,  as  applicable. 

Note  2:  Although  McDonnell  Douglas 
Service  Bulletin  DG8-57-072  R03,  Revision 
03,  states  that,  for  airplanes  listed  in  Group 
3  of  the  service  bulletin,  modification  of  the 
front  spar  stiffeners  may  be  deferred  until 
DG-8  Service  Bulletin  57-30  is 
accomplished,  this  AD  does  not  allow  such 
a  deferral. 

Certain  Actions  Constitute  Compliance  With 
AD  90-16-05 

(d)  Accomplishment  of  the  action(s) 
required  by  this  AD  constitutes  compliance 
with  the  inspections  required  by  paragraph 
A.  of  AD  90-16-05,  as  it  pertains  to 
McDonnell  Douglas  Service  Bulletin  DG8- 
57-72,  Revision  2,  dated  July  16,  1971;  and 
McDonnell  Douglas  DG-8  Service  Bulletin 
57-34.  Revision  3,  dated  December  29, 1970. 
Accomplishment  of  the  actions  required  by 
this  AD  does  not  terminate  the  remaining 


requirements  of  AD  90-16-05  as  it  applies  to 
other  service  bulletins;  operators  are  required 
to  continue  to  inspect  and/or  modify  per  the 
other  service  bulletins  listed  in  that  AD. 

Alternative  Methods  of  Compliance 

(e)(lj  In  accordance  with  14  CFR  39.19,  the 
Manager,  Los  Angeles  Aircraft  Certification 
Office  (AGO).  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  (AMOC) 
for  this  AD. 

(2)  An  AMOC  that  provides  an  acceptable 
level  of  safety  may  be  used  for  any  repair 
required  by  this  AD,  if  it  is  approved  by  a 
Boeing  Gompany  DER  who  has  been 
authorized  by  the  Manager,  Los  Angeles 
AGO,  to  make  such  findings. 

Issued  in  Ronton,  Washington,  on  August 
7,  2003. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-20715  Filed  8-13-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Docket  No.  FAA-2003-13850;  Airspace 
Docket  No.  02-AEA-19] 

RIN2120-AA66 

Proposed  Amendment  of  Restricted 
Areas  R-5802A  and  B;  and 
Establishment  of  Restricted  Areas  R- 
5802C,  D,  and  E,  Fort  Indiantown  Gap, 
PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  action  proposes  to 
expand  the  dimensions,  and  increase 
the  time  of  designation,  of  the  restricted 
airspace  at  the  Fort  Indiantown  Gap 
Military  Reservation,  PA.  This  proposed 
action  would  convert  the  existing  Kiowa 
Military  Operations  Area  (MOA)  to 
restricted  airspace  and  would  establish 
three  new  restricted  areas:  R-5802C,  D, 
and  E.  This  action  would  raise  the 
ceiling  of  restricted  airspace  at  Fort 
Indiantown  Gap  from  the  current  13,000 
feet  above  mean  sea  level  (MSL)  to 
Flight  Level  250  (FL  250).  In  addition, 
this  action  would  change  the  name  of 
the  using  agency  for  the  restricted  areas. 
The  ciurent  restricted  airspace  at  Fort 
Indiantown  Gap  is  too  small  to  allow 
aircrew  training  in  weapons  delivery 
tactics  that  are  used  in  a  high  anti- 
aircraft threat  enviroiunent.  The 
expanded  restricted  airspace  is  needed 
to  conduct  realistic  aircrew  training  and 
to  maintain  the  level  of  proficiency  in 


modem  tactics  that  is  required  for 
combat  readiness. 

DATES:  Comments  must  be  received  on 
or  before  September  29,  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  both  ' 
docket  numbers,  FAA-2003-13850/ 
Airspace  Docket  No.  02-AEA-19  at  the 
beginning  of  your  comments. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  proposal,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic 
Division,  Federal  Aviation 
Administration,  1  Aviation  Plaza, 
Jamaica,  NY  11434. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  wrritten  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronaudcal,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
tripUcate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Nos.  FAA-2003-13850/ Airspace 
Docket  No.  02-AEA-19."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter.  Send  comments  on 
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environment^  and  land  use  aspects  to: 
National  Gua(rci  Bureau,  NGB/CEVP. 
1411  Jeffersoh  Davis  Highway, 
Arlington.  VA  22202-3231.  All 
communicati  ons  received  on  or  before 
the  specifiediclosing  date  for  comments 
will  be  considered  before  taking  action 
on  the  propo  ied  rule.  The  proposal 
contained  in  this  notice  may  be  changed 
in  light  of  comments  received.  All 
comments  sii  bmitted  will  be  available 
for  examinati  on  in  the  Rules  Docket 
both  before  a  id  after  the  closing  date  for 
comments.  W  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  Will  be  filed  in  the  docket. 

Availability  taf  NPRM's 

An  electronic  copy  of  this  dociunent 
may  be  downloaded  from  the  FAA 
regulations  section  of  the  Fedworld 
electronic  billletin  board  service 
(telephone:  TO3-321-3339)  or  the 
Federal  Register's  electronic  bulletin 
board  servici  {telephone:  202-512- 
1661)  using  9  modem  and  suitable 
communicat  ons  software. 

Internet  us  ers  may  reach  the  FAA's 
web  page  at  }ttp://www. faa.gov  or  the 
Federal  Regi  iter's  web  page  at  bttp:// 
www.access.  ipo.gov/nara  for  access  to 
recently  pub  ished  rulemaking 
documents. 

Any  persoi  may  also  obtain  a  copy  of 
this  NPRM  b  y  submitting  a  request  to 
the  FAA,  Of  ice  of  Air  Traffic  Airspace 
Managemen  ,  ATA-400,  800 
Independeni  e  Avenue.  SW. 
Washington,  DC  20591.  or  by  calling 
(202)  267-8;  83.  Communications  must 
identify  botl  docket  numbers  of  this 
NPRM.  Persi  »ns  interested  in  being 
placed  on  a  nailing  list  for  future 
NPRM's  sho  ild  call  the  FAA.  Office  of 
Rulemaking  (202)  267-9677,  to  request 
a  copy  of  Ac  visory  Circular  No.  11-2A, 
which  descr  bes  the  application 
procediu-e. 
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feet  MSL.  These  airspace  areas  are  also 
referred  to  as  the  BoUen  Range. 

Due  to  its  small  lateral  and  vertical 
dimensions,  the  Bollen  Range  cannot  be 
used  for  High  Altitude  Dive  Bomb 
training  and  other  training  events  such 
as  lights-out  tactics  and  use  of  targeting 
laser  systems. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  73  to  expand 
the  size,  and  increase  the  time  of 
designation,  of  the  restricted  airspace  at 
the  Bollen  Range,  Fort  Indiantown  Gap, 
PA.  With  this  amendment,  the  existing 
lateral  and  vertical  limits  of  Restricted 
Areas  R-5802A  and  R-5802B  would 
remain  unchanged,  but  the  time  of 
designation  for  the  two  areas  would  be 
changed  to  read  "Daily,  sunrise  to 
2200." 

A  new  restricted  area,  R-5802C, 
would  be  established  consisting 
primarily  of  that  airspace  currently 
designated  as  the  Kiowa  MOA.  The 
Kiowa  MOA  designation  would  be 
revoked.  Restricted  Area  R-5802C 
would  extend  from  500  feet  AGL  up  to 
17,000  feet  MSL. 

Another  new  restricted  area,  R- 
5802D,  would  be  designated  from 
17,000  feet  MSL  to  but  not  including  FL 
220.  Restricted  Area  R-5802D  would 
overlie  Restricted  Areas  R-5802A,  B, 
andC. 

Additionally,  a  new  restricted  area, 
R-5802E,  would  be  designated 
extending  from  FL  220  to  FL  250. 
Restricted  Area  R-5802E  would  be 
defined  using  the  same  northern  and 
eastern  boundaries  as  Restricted  Area 
R-5802D,  but  the  south  and  west 
boundaries  of  Restricted  Area  R-5802E 
would  extend  an  additional  4  nautical 
miles  beyond  the  corresponding 
boundaries  of  Restricted  Area  R-5802D. 

This  proposal  would  change  the  time 
of  designation  for  all  Bollen  Range 
airspace  from  the  ciu-rent  "February  15 
through  May  10  and  September  1 
through  December  15,  0800-2300  local 
time  on  Satiudays  and  0800-1200  local 
time  on  Sundays:  May  11  through 
August  31,  0800-2400  local  time  on 
Satiirdays  and  0800-2000  local  time  on 
all  other  days;  other  times  by  NOT  AM 
issued  at  least  48  hours  in  advance,"  to 
"Daily,  simrise  to  2200."  This  change 
would  increase  the  available  hours  that 
the  Range  could  be  scheduled  for  use. 
The  restricted  areas  would  be  available 
for  joint-use.  This  means  that  the 
restricted  areas  would  be  scheduled 
only  when  needed  for  training,  and 
would  be  available  for  transit  by  non- 
participating  aircraft  when  not  in  use. 
This  action  also  proposes  to  change 
the  name  of  the  using  agency  of  the 


Bollen  Range  airspace  from 
"Conunander,  Fort  Indiantown  Gap, 
Annville,  PA,"  to  "ANG,  193rd  SOW. 
Det  1,  Fort  Indiantowni  Gap  Military 
Reservation,  PA." 

The  Afr  National  Guard  has  proposed 
these  changes  because  the  restricted 
airspace  existing  at  Bollen  Range  is  too 
small  to  permit  essential  aircrew 
training  in  the  tactics  used  in  recent 
real-world  engagements.  The  ciuxent 
13,000-foot  MSL  upper  limit  of  the 
Range  is  not  sufficient  to  satisfy  high 
altitude  weapons  release  training 
requirements.  Also,  the  ciurent  lateral 
dimensions  do  not  provide  sufficient 
restricted  airspace  to  contain  required 
maneuvering,  lights-out  training,  or  the 
use  of  targeting  laser  systems. 

Section  73.58  of  14  CFR  part  73  was 
republished  in  FAA  Order  7400.8K, 
dated  September  26,  2002.  The 
coordinates  for  this  airspace  action  are 
based  on  North  American  Datum  of 
1983. 

The  FAA  has  det  raiined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore,  this  proposed  regulation:  (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

EnvlTonmental  Review 

This  proposal  will  be  subjected  to  the 
appropriate  environmental  analysis  in 
accordance  with  FAA  Order  1050.1D, 
Policies  and  Procedures  for  Considering 
Environmental  Impacts,  prior  to  any 
FAA  final  regulatory  action. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 
The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  73  as 
follows: 

PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73^    [Amended] 

2.  §  73.58  is  amended  as  follows: 


R-5802A  Fort  Indiantown  Gap,  PA 
[Amended] 

By  removing  the  current  "Time  of 
Designation"  and  "Using  agency"  and 
substituting  "Time  of  Designation.  Daily, 
sunrise  to  2200"  and  "Using  agency.  ANG. 
193rd  SOW,  Det  1,  Fort  Indiantown  Gap 
Military  Reservation.  PA." 

R-5802B  Fort  Indiantown  Gap,  PA 
[Amended] 

By  removing  the  current  "Time  of 
Designation"  and  "Using  agency"  and 
substituting  "Time  of  Designation.  Daily, 
sunrise  to  2200."  and  "Using  agency.  ANG, 
193rd  SOW,  Det  1,  Fort  Indiantown  Gap 
Military  Reservation,  PA." 

R-5802C  Fort  Indiantown  Gap^  PA    [New] 

Boundaries.  Beginning  at  lat.  40°23'24"N., 
long.  76°43'34''  W.;  to  lat.  40°25'06''  N.,  long. 
76°44'47''  W.;  to  lat.  40°28'00'  N.,  long. 
76°46'59'  W.;  to  lat.  40°29'42'  N.,  long.      - 
76°42'59''  W.;  to  lat.  40°29'31''  N..  long. 
76°39'07''  W.;  to  lat.  40''28'31'  N.,  long. 
76°36'21'  W.;  to  lat.  40°27'13"N.,  long. 
76°35^13''  W.;  to  lat.  40''26'18''  N..  long. 
76°36'40''  W.;  thence  to  point  of  beginning. 

Designated  altitudes.  500  feet  AGL  to  but 
not  including  17,000  feet  MSL. 

Time  of  designation.  Daily,  sunrise  to  2200. 

Controlling  agency.  FAA,  New  York 
ARTCC. 

Using  agency.  ANG,  193rd  SOW.  Det  1, 
Fort  Indiantown  Gap  Military  Reservation. 
PA. 

R-Sa02D  Fort  Indiantown  Gap,  PA    [New] 

Boundaries.  Beginning  at  lat.  40°23'24'  N.. 
long.  76°43'34'  W.;  to  lat.  40''25'06'  N.,  long. 
76°44'47''  W.;  to  lat.  40°28'00'  N..  long. 
76''46'59''  W.;  to  lat.  40°29'42"  N.,  long. 
76°42'59'  W.i  to  lat.  40°29'31'  N.,  long. 
76°39'07''  W.;  to  lat.  40°28'31''  N.,  long. 
76°36'21''  W.;  to  lat.  40°27'13"'  N..  long. 
76°35'13'  W.;  to  lat.  40°26'18''  N..  long. 
76°36'40"  W.;  thence  to  point  of  beginning. 

Designated  altitudes.  17.000  feet  MSL  to 
but  not  including  FL  220. 

Time  of  designation.  Daily,  sunrise  to  2200. 

Controlling  agency.  FAA.  New  York 
ARTCC. 

Using  agency.  ANG.  193rd  SOW,  Det  1, 
Fort  Indiantown  Gap  Military  Reservation, 
PA. 

R-5802E  Fort  Indiantown  Gap,  PA  [New] 

Boundaries.  Beginning  at  lat.  40°29'42'  N., 
long.  74°42'59''  W.;  to  lat.  40°29'31'  N..  long. 
76°39'07"'  W.;  to  lat.  40°28'3r  N.,  long. 
76°36'21"  W.;  to  lat.  40°27'13"  N..  long. 
76''35'13''  W.;  to  lat.  40°23'45''  N..  long. 
76°32'36"  W.;  to  lat.  40°22'50'  N.,  long. 
76<'34'03'  W.;  to  lat.  40°19'55'  N.,  long. 
76°40'59"  W.;  thence  clockwise  along  the  arc 
of  a  4-nautical-mile  radius  circle  centered  at 
lat.  40<'23'24'  N.,  long.  76°43'34-  W.;  to  lat. 
40°21'48'N.,  long.  76''48'18''  W.;  to  lat. 


40°26'04''N.,  long.  76''51'34'  W.;  to  lat. 
40''28'00'  N.,  long.  76''46'59"  W.,  thence  to 
point  of  beginning. 

Designated  altitudes.  FL  220  to  FL  250. 

Time  of  designation.  Daily,  sunrise  to  2200. 

Controlling  agency.  FAA,  New  York 
ARTCC. 

Using  agency.  ANG,  193rd  SOW,  Det  1, 
Fort  Indiantown  Gap  Military  Reservation, 
PA. 

Issued  in  Washington,  DC,  on  August  8, 
2003. 

Reginald  C.  Matthews, 

Manager.  Airspace  and  Rules  Division. 
[FR  Doc.  03-20772  Filed  8-13-03;  8:45  am] 

BILUNG  COOE  4910-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[KY-200334(b);  FRL-7542-51 

Approval  and  Promulgation  of  State 
Plan  for  Designated  Facilities  and 
Pollutants;  Commonwealth  of 
Kentuclcy  and  Jefferson  County,  KY 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  Commercial  and  Industrial  Solid 
Waste  Incineration  (CISWI)  units 
section  111(d)  negative  declarations 
submitted  by  the  Commonwealth  of 
Kentucky  (state)  and  Jefferson  Coimty, 
Kentucky  (local).  These  negative 
declarations  certify  that  CISWI  units 
subject  to  the  requirements  of  sections 
111(d)  and  129  of  the  Clean  Air  Act  do 
not  exist  in  the  Commonwealth  of 
Kentucky  and  Jefferson  Coimty, 
Kentucky.  In  the  Final  Rules  Section  of 
this  Federal  Register,  the  EPA  is 
approving  the  negative  declarations 
submitted  by  the  Commonwealth  of 
Kentucky  and  Jefferson  Coimty, 
Kentucky,  as  a  direct  final  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  significant,  material,  and 
adverse  comments  are  received  in 
response  to  this  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this  rule. 
The  EPA  will  not  institute  a  second 
comment  period  on  this  document.  Any 
parties  interested  in  commenting  on  this 
document  should  do  so  at  this  time. 


DATES:  Written  comments  must  be 
received  on  or  before  September  15, 
2003.    . 

ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Joydeb  Majumder, 
Air  Toxics  and  Monitoring  Branch,  U.S. 
Environmental  Protection  Agency 
Region  4.  61  Forsyth  Street.  SW., 
Adanta,  Georgia  30303-8960. 
Comments  may  also  be  submitted 
electronically,  or  through  hand 
delivery/courier.  Please  follow  the 
detailed  instructions  described  in  the 
direct  final  rule.  Supplementary 
Information  sectioa  (sections  I.B.I,  i. 
through  iii.)  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joydeb  Majumder,  Air  Toxics  and 
Monitoring  Branch,  or  Michele 
Notarianni,  Air  Planning  Branch,  Air, 
Pesticides  and  Toxics  Management 
Division,  U.S.  Environmental  Protection 
Agency  Region  4,  61  Forsyth  Street, 
SW.,  Atlanta.  Georgia  30303-8960.  Mr. 
Majumder  can  also  be  reached  by 
telephone  at  (404)  562-9121  and  via 
electronic  mail  at 
niaiumder.joydeb@epa.gov.  Ms. 
Notarianni  may  be  reached  by  telephone 
at  (404)  562-9031  and  via  electronic 
mail  at  notarianni.micheIe@epa.gov. 
SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  direct 
final  rule  which  is  published  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  July  23.  2003. 
A.  Stanley  Meibiu^, 

Acting  Regional  Administrator,  Region  4. 
[FR  Doc.  03-20429  Filed  8-13-03;  8:45  am) 

BIUJNG  COOE  6S60-S0-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
BIN  1018-AI73 

Endangered  and  Threatened  Wildlife 
and  Plants;  Reopening  of  Comn>ent 
Period,  Announcement  of  Public 
Hearing,  and  Availability  of  Draft 
Economic  Analysis  for  Proposed 
Designation  of  Critical  Habitat  for 
Three  Threatened  Mussels  and  Eight 
Endangered  Mussels  in  the  Mobile 
River  Basin 

agency:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Notice;  reopening  of  comment 

period,  announcement  of  hearing,  and 

availabihty  of  draft  economic  analysis. 


SUMMARY:  We,  die  Fish  and  Wildlife 
Service,  announce  the  availabihty  of  the 
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draft  econoniic  analysis  for  the 
proposed  designation  of  critical  habitat 
for  three  thr^tened  mussels  and  eight 
endangered  inussels  in  the  Mobile  River 
Basin.  We  al$o  give  notice  of  a  public 
hearing.  We  bre  reopening  the  comment 
period  for  the  proposal  to  designate 
critical  habi^t  for  these  species  to 
accommodalJB  the  public  hearing  and  to 
allow  all  interested  parties  to  comment 
on  the  propdsed  rule  and  associated 
draft  economic  analysis.  Comments 
previously  submitted  need  not  be 
resubmitted  fend  will  be  fuUy 
considered  ill  the  final  determination  of 
the  proposal 
X.      DATES:  The  { lubUc  hearing  will  be  held 
*^  from  7  to  10  p.m.  central  standard  time 
on  October  1 ,  2003,  in  Birmingham, 
Alabama. 

Maps  of  ti  e  critical  habitat  units  and 
information  on  the  species  will  be 
available  for  public  review  on  October 

•  1,2003  from  5:30  to  6:30  p.m. 

The  comment  period  is  hereby 
reopened  uipl  October  14,  2003.  We 
must  receivd  conunents  on  the  proposal 
and  draft  economic  analysis  from  all 
interested  p^es  by  the  closing  date. 
Any  comments  that  we  receive  after  the 
closing  date  jwill  not  be  considered  in 
the  final  decision  on  this  proposal. 
■  ADDRESSES:  The  public  hearing  will  be 
held  at  Broc|c  Fonun,  located  in  Dwight 
Beeson  Hall  on  the  campus  of  Samford 
University,  ioo  Lakeshore  Drive, 
L  Birmingham.  Alabama.  You  can  get 

^^  copies  of  th^  proposed  rule  for  the 
critical  habiiat  designation,  maps,  and 
draft  economic  analysis  by  downloading 
them  on  the  Internet  at  http:// 
southeast.firs.gov/botissues;  or  by 
writing  to  the  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  6578 
Dogwood  View  Parkway,  Suite  A, 
Jackson,  MS  39213;  or  by  calling  Connie 
Light  Dickai  d,  Mississippi  Field  Office, 
telephone  6  )1/321-1121. 

Written  c(  »mments  and  materials 
concerning  the  proposal  may  be 
submitted  ti  us  at  the  hearing,  or 
directly  by  any  one  of  several  methods: 

1.  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildhfe  Service,  6578 
Dogwood  V  ew  Parkway,  Suite  A, 
Jackson,  MJ  39213. 

2.  You  miiy  hand-deliver  written 

*  conunents  a  nd  information  to  our 
Mississippi  Field  Office,  at  the  above 
address,  or  ax  yoiu  comments  to  601/ 
965-4340. 

3.  You  may  send  comments  by 
electronic  b  lail  (e-mail)  to 
paul_hartfi{  ild@fws.gov.  For  directions 
on  how  to  s  ubmit  comments 
electronically,  see  the  "Public 
Comments  SoUcited"  section. 


Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  this  proposed  rule, 
will  be  available  for  public  inspection, 
by  appointment,  diuing  normal  business 
hoiu-s  at  the  above  address, 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Hartfield,  Mississippi  Field  Office,  at 
the  above  address  (telephone  601/321- 
1125.  facsimile  601/965-4340). 
SUPPLEMENTARY  INFORMATION: 

Background 

We  hsted  the  fine-lined  pocketbook 
[Lampsilis  altilis),  orange-nacre  mucket 
(Lampsilis  perovalis),  and  Alabama 
moccasinshell  [Medionidus 
acutjssimus)  as  threatened  species,  and 
the  Coosa  moccasinshell  {Medionidus 
parvulus),  southern  clubshell 
[Pleumbema  decisum),  dark  pigtoe 
(Pleurobema  furvum),  southern  pigtoe 
(Pleurobema  georgianum),  ovate 
clubshell  (Pleurobema  perovatum), 
triangular  kidneyshell  [Ptychobmnchus 
greeni],  upland  combshell  (Epioblasma 
metastriata),  and  southern  acomshell 
(Epioblasma  othcaloogensis)  as 
endangered  species  on  March  17,  1993 
(58  FR  14330). 

On  March  26,  2003,  we  published  in 
the  Federal  Register  a  proposal  to 
designate  critical  habitat  for  these 
species  (68  FR  14752).  The  proposed 
designation  includes  portions  of  the 
Tombigbee  River  drainage  in 
Mississippi  and  Alabama;  portions  of 
the  Black  Warrior  River  drainage  in 
Alabama;  portions  of  the  Alabama  River 
drainage  in  Alabama;  portions  of  the 
Cahaba  River  drainage  in  Alabama; 
portions  of  the  Tallapoosa  River 
drainage  in  Alabama  and  Georgia;  and 
portions  of  the  Coosa  River  drainage  in 
Alabama,  Georgia,  and  Tennessee.  The 
proposed  designation  encompasses  a 
totaJ  of  approximately  1,760  kilometers 
(km)  (1,093  miles  (mi))  of  river  and 
stream  channels. 

Section  4(b)(2)  of  the  Act  requires  that 
we  designate  critical  habitat  based  upon 
the  best  scientific  data  available  and 
after  taking  into  consideration  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  an  area  from  critical 
habitat  if  we  determine  that  the  benefits 
of  excluding  the  area  outweigh  the 
benefits  of  including  the  area  as  critical 
habitat,  provided  such  exclusion  will 
not  result  in  the  extinction  of  the 
species.  We  have  prepared  a  draft 
economic  analysis  concerning  the 
proposed  critical  habitat  designation, 
which  is  available  for  review  and 
comment  (see  ADDRESSES  section).  The 
results  of  oiu  draft  analysis  suggest  that 


the  potential  economic  impacts  of  the 
proposed  designation  range  from  $9.03 
million  to  $33.3  million  over  the  next  10 
years.  Please  refer  to  the  draft  analysis 
for  more  details  concerning  the 
methodological  approach  and  findings 
of  the  analysis. 

Public  Hearing 

Section  4(b)(5)(E)  of  the  Act  (16  U.S.C. 
1531  ef  seq.)  requires  that  a  public 
hearing  be  held  if  it  is  requested  within 
45  days  of  the  publication  of  the 
proposed  rule.  Donald  Waldon, 
Tennessee-Tombigbee  Waterway 
Development  Authority;  Randall  Chafin, 
The  Birmingham  Waterworks  Board; 
Ralph  Clemens,  Alabama-Tombigbee 
Rivers  Coalition;  Jerry  Sailors,  Coosa- 
Alabama  Improvement  Association;  and 
Sheldon  Morgan,  Warrior-Tombigbee 
Waterway  Association,  individually 
requested  a  public  hearing  within  the 
allotted  time  period. 

Public  hearings  are  designed  to  gather 
relevant  information  that  the  public  may 
have  that  we  should  consider  in  the 
proposed  designation  of  critical  habitat 
or  a  draft  economic  analysis. 

We  will  hold  a  public  "hearing  in 
Birmingham,  Alabama,  on  October  1 , 
2003,  from  7  to  10  p.m.  Birmingham  is 
centrally  located  relative  to  the 
proposed  critical  habitat  units  and  the 
affected  States.  The  hearing  location 
will  be  the  Brock  Forum,  located  in 
Dwight  Beeson  Hall  on  the  campus  of 
Samford  University,  800  Lakeshore 
Drive,  Birmingham,  Alabama.  All 
conunents  presented  at  the  public 
hearing  will  be  recorded  by  a  court 
reporter.  Maps  of  the  critical  habitat 
imits  and  information  on  the  species 
will  be  available  for  public  review  one 
hour  prior  to  the  public  hearing  between 
5:30  and  6:30  p.m. 

Public  Comments  Solicited 

We  have  reopened  the  comment 
period  at  this  time  in  order  to  accept  the 
best  and  most  current  scientific  and 
commercial  data  available  regarding  the 
proposed  critical  habitat  determination 
for  the  three  threatened  and  eight 
endangered  Mobile  River  Basin  mussels 
and  the  draft  economic  analysis 
associated  with  the  designation  of 
critical  habitat.  All  previous  comments 
and  information  submitted  during  the 
comment  period  need  not  be 
resubmitted.  Written  conunents  may  be 
submitted  to  the  Field  Supervisor  (see 
ADDRESSES  section). 

Please  submit  electronic  comments  as 
an  ASCII  file  format  and  avoid  the  use 
of  special  characters  and  encryption. 
Please  also  include  "Attn:  RIN  1018- 
AI73"  and  your  name  and  retxun 
address  in  yoxir  e-mail  message.  If  you 


do  not  receive  a  confirmation  from  the 
system  that  we  have  received  your 
e-mail  message,  please  contact  us 
directly  by  calling  our  Mississippi  Field 
Office  (see  ADDRESSES  section). 

Our  practice  is  to  make  all  conunents, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  yoiu 
name  and/or  address,  you  must  state 
this  prominently  at  the  begiiming  of 
yoiu  comments.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

We  solicit  comments  or  suggestions 
from  the  public,  other  concerned 
govenunental  agencies,  the  scientific 
commimity,  industry,  or  any  other 
interested  parties  concerning  the 
proposal  or  the  draft  economic  analysis. 
We  particularly  seek  comments 
concerning: 

(1)  Are  data  available  to  develop  more 
accurate  estimates  of  the  costs  of  project 
modifications  related  to  the  relicensing 
of  Weiss  Dam  and  operations  at  Carters 
Reregulation  Dam; 

(2)  Are  data  available  to  discern  the 
likelihood  that  the  proposed  water 
supply  dams  will  be  constructed  within 
critical  habitat;  further,  is  information 
available  regarding  the  costs  of  potential 
project  modifications  for  construction  of 
these  dams; 

(3)  Are  data  available  on  additional 
land  use  practices,  or  current  or  planned 
activities  in  proposed  critical  habitat 
areas,  that  are  not  specifically  or 
adequately  addressed  in  this  analysis; 
and 

(4)  Are  data  available  detailing 
additional  specific  benefits  of  the 
species  or  habitat  that  may  be 
incorporated  qualitatively  or 
quantitatively  into  the  discussion  of 
benefits? 

Author 

The  primary  author  of  this  document 
is  Paul  Hartfield  (see  ADDRESSES 
section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 


Dated:  August  5,  2003. 

Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

(FR  Doc.  03-20729  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  32 
RIN  1018-AI63 

2003-2004  Refuge-Specific  Hunting 
and  Sport  Fishing  Regulations 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Fish  and  Wildlife  Service 
proposes  to  add  seven  additional 
refuges  to  the  list  of  areas  open  for 
himting  and/or  sport  fishing  activities 
and  increase  the  activities  available  at 
three  other  refuges  for  2003-2004. 
DATES:  We  must  receive  your  comments 
on  or  before  September  15,  2003. 
ADDRESSES:  Submit  written  comments 
to  Chief,  Division  of  Conservation 
Planning  and  Policy,  National  Wildlife 
Refuge  System,  U.S.  Fish  and  Wildlife 
Service,  4401  N.  Fairfax  Drive,  Room 
670,  Arhngton,  VA  22203.  See 
SUPPLEMENTARY  INFORMATION  for 
information  on  electronic  submission. 
For  information  on  specific  refuges' 
public  use  programs  and  the  conditions 
that  apply  to  them  or  for  copies  of 
compatibihty  determinations  for  any 
refuge(s),  contact  individual  programs  at 
the  addresses/phone  numbers  given  in 
"Available  Information  for  Specific 
Refuges"  under  SUPPLEMENTARY' 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  A.  Marler,  (703)  358-2397;  Fax 
(703)  358-2248. 

SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Refuge  System 
Administration  Act  of  1966 
(Administration  Act)  closes  national 
wildlife  refuges  to  all  uses  until  opened. 
The  Secretary  of  the  Interior  (Secretary) 
may  open  refuge  areas  to  any  use, 
including  himting  and/or  fishing,  upon 
a  determination  that  such  uses  are 
compatible  with  the  purposes  of  the 
refuge  and  National  Wildhfe  Refuge 
System  mission.  The  action  also  must  be 
in  accordance  with  provisions  of  all 
laws  applicable  to  the  areas,  developed 
in  coordination  with  the  appropriate 
State  fish  and  wildlife  agency(ies),  and 
consistent  with  the  principles  of  sound 
fish  and  wildUfe  management  and 


administration.  These  requirements 
ensiu«  that  we  maintain  the  biological 
integrity,  diversity,  and  environmental 
health  of  the  National  Wildlife  Refiige 
System  (System  or  we)  for  the  benefit  of 
present  and  future  generations  of 
Americans. 

We  annually  review  refuge  hunting 
and  fishing  programs  to  determine 
whether  to  include  additional  refuges. 

Provisions  governing  himting  and 
fishing  on  national  wildlife  refuges  are 
in  Tide  50  of  Oie  Code  of  Federal 
Regulations  in  part  32  (50  CFR  part  32). 
We  regulate  hunting  and  fishing  on 
refuges  to: 

•  Ensure  compatibility  with  refuge 
purpose(s); 

•  Properly  manage  the  fish  and 
wildlife  resource(s); 

•  Protect  other  refuge  values; 

•  Ensure  refuge  visitor  safety;  and 

•  Provide  opportunities  for  quality 
recreational  and  educational 
experiences. 

On  many  refuges  where  we  decide  to 
allow  hunting  and  fishing,  our  general 
policy  of  adopting  regulations  identical 
to  State  hunting  and  fishing  regulations 
is  adequate  in  meeting  these  objectives. 
On  other  refuges,  we  must  supplement 
State  regulations  with  more-restrictive 
Federal  regulations  to  ensure  that  we 
meet  our  management  responsibihties, 
as  outlined  in  the  "Statutory  Authority" 
section.  We  issue  refuge-specific 
hunting  and  sport  fishing  regulations 
when  we  open  wildlife  refuges  to  either- 
migratory  game  bird  himting,  upland 
game  hunting,  big  game  hunting,  or 
sport  fishing.  These  regulations  list  the 
wildlife  species  that  you  may  himt  or 
those  species  subject  to  sport  fishing, 
seasons,  bag  Umits,  methods  of  hunting 
or  fishing,  descriptions  of  areas  open  to 
hunting  or  fishing,  and  other  provisions 
as  appropriate.  You  may  find  previously 
issued  refuge-specific  regulations  for 
hunting  and  fishing  in  50  CFR  part  32. 

Statutory  Authority 

The  National  Wildlife  Refuge  System 
Administration  Act  (Administration 
Act)  of  1966  (16  U.S.C.  668dd-668ee.  as 
amended)  and  the  Refuge  Recreation 
Act  (Recreation  Act)  of  1962  (16  U.S.C. 
460k-460k-4)  govern  the  administration 
and  public  use  of  national  wildlife 
refuges. 

Amendments  enacted  by  the  National 
Wildlife  Refuge  System  Improvement 
Act  of  1997  (Improvement  Act)  build 
upon  the  Administration  Act  in  a 
manner  that  provides  an  "Organic  Act" 
for  the  System  similar  to  those  that  exist 
for  other  public  Federal  lands.  The 
Improvement  Act  serves  to  ensure  that 
we  effectively  manage  the  System  as  a 
national  network  of  lands,  waters,  and 
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he  protection  and 
of  our  Nation's  wildlife 
Administration  Act 
foremost  that  we  focus 
the  System  on 
of  fish,  wildlife,  and  plant 
their  habitats.  The 
Act  requires  the  Secretary, 
^  ^  new  use  of  a  refuge, 
J  anding,  renewing,  or 
existing  use  of  a  refuge,  to 
the  use  is  compatible. 
Act  established  as  the 
theJ  United  States  that  wildlife- 
n  icreation,  when  compatible, 

and  appropriate  public 
S>/|stem,  through  which  the 
ic  can  develop  an 
for  fish  and  wildlife.  The 
six  wildlife-dependent 
uses,  when  compatible,  as 
I  eneral  public  uses  of  the 
The^e  uses  are:  hunting, 
ife  observation  and 
and  environmental 
interpretation. 

Act  authorizes  the 
administer  areas  within  the 

AC  recreation  as  an 
ncidental  or  secondary  use 
e  xtent  that  doing  so  is 
snd  not  inconsistent  with 
3urpose(s)  for  which 
the  Service  established  the 
R  jcreation  Act  requires  that 


any  recreational  use  of  refuge  lands  be 
compatible  with  the  primary  purpose(s) 
for  which  we  established  the  refuge  and 
not  inconsistent  with  other  previously 
authorized  operations. 

The  Administration  Act  and 
Recreation  Act  also  authorize  the 
Secretary  to  issue  regulations  to  carry 
out  the  purposes  of  the  Acts  and 
regulate  uses. 

We  develop  specific  management 
plans  for  each  refuge  prior  to  opening  it 
to  hunting  or  fishing.  In  many  cases,  we 
develop  refuge-specific  regulations  to 
ensure  the  compatibility  of  the  programs 
with  the  purpose{s)  for  which  we 
established  the  refuge  and  the  mission 
of  the  System.  We  ensure  initial 
compliance  with  the  Administration  Act 
and  the  Recreation  Act  for  hunting  and 
sport  fishing  on  newly  acquired  refuges 
through  an  interim  determination  of 
compatibility  made  at  or  near  the  time 
of  acquisition;  These  regulations  ensure 
that  we  make  the  determinations 
required  by  these  acts  prior  to  adding 
refuges  to  the  lists  of  areas  open  to 
hunting  and  fishing  in  50  CFR  part  32. 
We  ensure  continued  compliance  by  the 
development  of  comprehensive 
conservation  plans,  specific  plans,  and 
by  annual  review  of  hunting  and  sport 
fishing  programs  and  regulations. 


New  Hunting  and  Fishing  Programs 

In  preparation  for  opening  additional 
refuges  to  himting  and  fishing,  or  to 
initiating  new  hunting  or  fishing 
programs  on  refuges  already  open,  we 
document  appropriate  compliance  with 
the  National  Environmental  Policy  Act 
(NEPA)  through  an  Environmental 
Assessment  with  a  finding  of  No 
Significant  Impact,  an  Environmental 
Impact  Statement  with  a  Record  of 
Decision,  or  determine  and  dociunent 
that  the  action  qualifies  for  a  Categorical 
Exclusion.  We  also  conduct  and 
document  internal  consultations  under 
section  7  of  the  Endangered  Species  Act. 
and  coordinate  with  the  State(s).  and  if 
appropriate,  Tribe{s)  in  or  near  the 
refuge. 

Upon  review  of  these  doomients.  we 
have  determined  that  the  opening  of 
these  National  Wildlife  Refuges  to 
hunting  and/or  fishing  is  compatible 
with  the  purpose  of  the  refuge  and  the 
mission  of  the  system,  and  not 
inconsistent  wiUi  applicable  State  laws. 
A  copy  of  the  compatibility 
determinations  for  each  respective 
refuge  is  avciiliable  upon  request  from 
the  Regional  Office  noted  under  the 
heading  "Available  Information  for 
Specific  Refuges." 

We  propose  to  allow  the  following 
wildlife-dependent  recreational 
activities: 


Refuge 


Wapanocca  .,  ., 
Grand  Cote 

Northern  Tall^ass  Prairie 
Beyer  Chute 

DeSoto  

Big  Branch  Mkrsh 
North  Platte 
Coidwater  ... 
Bandon  Marsh 
Rappahannoc  k  River  Valley 


State 


Arkansas 

Louisiana  

Minnesota/Iowa 

Nebraska  

Iowa  

Louisiana  

Nebraska  

Mississippi  ...:... 

Oregon 

Virginia 


Migratory  bird 
hunting 


X 
X 
X 
X 


Upland  game 
hunting 


X 
X 


X 
X 
X 


Big  game 
hunting 


X 
X 
X 
X 


Sport  fishing 


X 
X 
X 


Lands  ace  uired  as  "waterfowl 
production  u^as,"  which  we  generally 
manage  as  p  art  of  Wetland  Management 
Districts,  ari!  open  to  the  hunting  of 
migratory  giime  birds,  upland  game,  big 
game,  and  s  aort  fishing  subject  to  the 
provisions  <  f  State  law  and  regulations 
(see  50  CFR  32.1  and  32.4).  This  year  we 
are  adding  1  )etroit  Lakes  Wetland 
Managemer  t  District  in  Minnesota  to 
the  list  of  r«  fuges  open  for  all  four  of 
these  activi  ies. 

We  are  correcting  an  administrative 
error  in  50  CFR  part  32  that  occurred 
with  regard!  to  Bandon  Marsh  National 
Wildlife  Refuge  in  Oregon.  It  has  come 
to  our  attenjtion  that  the  CFR  does  not 
indicate  that  the  refuge  is  open  to  sport 


fishing.  We  opened  the  refuge  to  sport 
fishing  in  1986  (55  FR  30655,  30663; 
August  28, 1986).  h  appears  that  a 
clerical  error  was  made  when  the  rules 
adopted  in  1986  were  being  published 
in  the  subsequent  edition  of  the  CFR. 
We  are  correcting  that  error  and  part  32 
will  now  reflect  that  the  refuge  is  open 
to  sport  fishing.  Coidwater  National 
Wildlife  Refuge  was  part  of  Tallahatchie 
National  Wildlife  Refuge  (both  in 
Mississippi)  and  is  an  area  of  the 
System  that  we  opened  by  reason  of  its 
having  been  included  in  Tallahatchie's 
fishing  plan  (61  FR  45364.  August  29, 
1996).  It  has  become  a  separate  unit  this 
year,  thus  we  are  including  a  separate 


listing  that  Coidwater  National  Wildlife 
Refuge  is  open  to  fishing  only. 

If  finalized  as  proposed,  the  2003- 
2004  hunting  and  fishing  season  will 
result  in  a  net  of  three  national  wildlife 
refuges  added  to  fishing  and  foiu 
national  wildlife  refuges  added  to 
himting.  This  will  bring  our  cumulative 
total  of  national  wildlife  refuges  open  to 
hunting  to  315  and  refuges  open  to 
fishing  to  274. 

Request  for  Comments 

You  may  comment  on  this  proposed 
rule  by  any  one  of  several  methods: 

1.  You  may  mail  conunents  to:  Chief. 
Division  of  Conservation  Plaiming  and 
Policy.  National  Wildlife  Refuge 
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System,  U.S.  Fish  and  Wildlife  Service, 
4401  N.  Fairfax  Drive,  Room  670, 
Arlington.  VA  22203. 

2.  You  may  comment  via  the  Internet 
to: 

refugesystempolicycomments@fws.gov. 
Please  submit  Internet  conunents  as  an 
ASCII  file,  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include:  "Attn:  1018-AI63" 
and  your  full  name  and  return  mailing 
address  in  your  Internet  message.  If  you 
only  use  your  e-mail  address,  we  will 
consider  your  comment  to  be 
anonymous  and  will  not  consider  it  in 
the  final  rule.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  Internet  message, 
contact  us  directly  at  (703)  358-2036. 

3.  You  may  fax  comments  to:  Chief, 
Division  of  Conservation  Planning  and 
Policy,  National  Wildlife  Refuge 
System,  at  (703)  358-2248. 

4.  Finally,  you  may  hand-deliver  or 
courier  comments  to  the  address 
mentioned  above.  In  light  of  increased 
security  measures,  please  call  (703) 
358-2036  before  hand-delivering 
comments. 

We  seek  comments  on  this  proposed 
rule  and  will  accept  comments  by  any 
of  the  methods  described  above.  Our 
practice  is  to  make  comments,  including 
the  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  addresses  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  available  for 
public  inspection  in  their  entirety. 

Department  of  the  Interior  policy  is, 
whenever  practicable,  to  afford  the 
public  a  meaningful  opportunity  to 
participate  in  the  rulemaking  process. 
We  considered  providing  a  60-day. 
rather  than  a  30-day,  comment  period. 
However,  we  determined  that  an 
additional  30-day  delay  in  processing 
these  refuge-specific  hunting  and 
fishing  regulations  would  hinder  the 
effective  planning  and  administration  of 
our  hunting  and  fishing  programs.  That 
delay  would  jeopardize  establishment  of 
hunting  and  fishing  programs  this  year. 


or  shorten  their  duration.  Many  of  these 
rules  also  relieve  restrictions  and  allow 
the  public  to  participate  in  recreational 
activities  on  a  number  of  refuges.  In 
addition,  in  order  to  continue  to  provide 
for  previously  authorized  hunting 
opportunities  while  at  the  same  time 
providing  for  adequate  resource 
protection,  we  must  be  timely  in 
providing  modifications  to  certain 
hunting  programs  on  some  refuges. 

When  finalized,  we  will  incorporate 
this  regulation  into  50  CFR  part  32.  Part 
32  contains  general  provisions  and 
refuge-specific  regulations  for  hunting 
and  sport  fishing  on  national  wildlife 
refuges. 

Clarity  of  This  Regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (5)  Is  the 
description  of  the  rule  in  the 
"Supplementary  Information"  section  of 
the  preamble  helpful  in  understanding 
the  rule?  (6)  What  else  could  we  do  to 
make  the  rule  easier  to  understand? 
Send  a  copy  of  any  comments  on  how 
we  could  make  this  proposed  rule  easier 
to  understand  to:  Office  of  Regulatory 
Affairs.  Department  of  the  Interior. 
Room  7229.  1849  C  Street.  NW.. 
Washington.  DC  20240.  You  may  e-mail 
your  comments  to:  Execsec@ios.doi.gov. 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  the  Service 
asserts  that  this  rule  is  not  a  significant 
regulatory  action.  The  Office  of 
Management  and  Budget  (OMB)  makes 
the  final  determination  under  Executive 
Order  12866. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  the  government.  A  cost- 
benefit  and  full  economic  analysis  is  not 
required.  The  purpose  of  this  rule  is  to 
add  seven  refuges  to  the  list  of  refuges 
that  have  hunting  and/or  fishing 
activities  and  to  increase  the  type  of 
activities  at  three  other  refuges.  The 
refuges' are  located  in  the  States  of 
Arkansas.  Iowa.  Louisiana,  Minnesota. 


Mississippi,  Nebraska,  Oregon,  and 
Virginia.  Fishing  and  hunting  are  two  of 
the  wildlife-dependent  uses  of  national 
wildlife  refuges  that  Congress 
recognized  as  legitimate  and  appropriate 
and  directed  us  to  facilitate,  subject  to 
such  restrictions  or  regulations  as  may 
be  necessary  to  ensure  their 
compatibility  with  the  purpose(s)  and 
mission  of  each  refuge.  Many  of  the  542 
existing  national  wildlife  reftiges 
already  have  programs  where  we  allow 
fishing  and  hunting.  Not  all  refuges 
have  the  necessar\'  resources  and 
landscape  that  would  make  fishing  and 
hunting  opportunities  available  to  the 
public.  By  opening  these  refuges  to  new 
activities,  we  have  determined  that  we 
can  make  quality  experiences  available 
to  the  public.  This  rule  establishes 
hunting  and/or  fishing  programs  at  the 
following  refuges:  Wapanocca  National 
Wildlife  Refuge  in  Arkansas.  Grand  Cote 
National  Wildlife  Refuge  in  Louisiana, 
Northern  Tallgrass  Prairie  National 
Wildlife  Refuge  in  Minnesota  and  Iowa, 
Boyer  Chute  and  North  Platte  National 
Wildlife  Refuges  in  Nebraska.  DeSoto 
National  Wildlife  Refuge  in  Iowa,  Big 
Branch  Marsh  National  Wildlife  Refuge 
in  Louisiana.  Coidwater  National 
Wildlife  Refuge  in  Mississippi,  Bandon 
Marsh  National  Wildlife  Refuge  in 
Oregon,  and  Rappahannock  River  Valley 
National  Wildlife  Refuge  in  Virginia.  We 
present  impacts  in  2002  real  dollars. 
For  this  analysis,  we  do  not  expect 
.changes  to  recreational  visits  at  the 
Detroit  Lakes  Wetland  Management 
District,  Bandon  Marsh  National 
Wildlife  Refuge,  or  Coidwater  National 
Wildlife  Refiige.  All  Wetland 
Management  Districts  are  open  to 
hunting  and  fishing  activities  until 
closed,  and  the  proposed  rulemaking 
reflects  that  Detroit  Lakes  Wetland 
Management  District  is  open  to  hunting 
of  migratory  game  birds,  upland  game, 
big  game,  and  sport  fishing.  However, 
we  do  not  expect  any  change  in 
visitation  rates  at  this  management 
district  because  recreationists  currently 
have  the  option  to  participate  in  these 
activities  at  Detroit  Lakes.  We  expect  no 
visitation  changes  at  Bandon  Marsh 
National  Wildlife  Refuge.  The  proposed 
rule  corrects  an  administrative  error,  but 
does  not  change  current  activities  at  the 
refuge  since  the  refuge  has  been  open  to 
fishing  since  1986.  Also,  we  expect  no 
visitation  changes  at  Coidwater  National 
Wildlife  Refuge.  Coidwater  was  part  of 
Tallahatchie  National  Wildlife  Refuge 
(also  in  the  State  of  Mississippi)  and 
covered  by  its  fishing  plan.  Therefore, 
we  would  expect  any  previous  fishing 
activity  in  the  Coidwater  section  of 
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Tallahatchie  to  continue  without 
change. 

Following  i  best-case  scenario,  if  the 
rehiges  estab  ishing  new  fishing  and 
hunting  progtams  were  a  pure  addition 


TABLE  1  4ESTIMATED  CHANGES  IN  CONSUMER  SURPLUS  FROM  ADDITIONAL  FISHING  AND  HUNTING  OPPORTUNITIES  IN 

2003 


Total  Dayf 
Consumer 
Change  in 


Suipli 


Total 


to  the  ciurent  supply  of  such  activities, 
it  would  mean  a  consumer  surplus  of 
approximately  $200,000  aimually  and 
an  estimated  increase  of  1,000  user  days 
of  hunting  and  2,082  user  days  of 


fishing  (Table  1).  Consequentiy,  this 
rule  will  have  a  small,  measurable, 
beneficial  economic  impact  on  the  U.S. 
economy. 


Refuge 


Wapanocca 
Grand  Cote 

Norttiem  Tallg^ss  Prairie 

Boyer  Chute 

DeSoto  

Big  Branch  M4rsh 
North  Platte 
Bandon  Marsl^ 
Cotdwater  . 
Rappahannoci  River 


Current 

visitation 

days  (FY02) 


844 
2,500 


3,147 

14,967 

5,975 

ibb 


45 


per  Year  

lus  per  Day  

Consumer  Surplus 


27,578 


Additional 
fishing  days 


1.000 


1.000 

$62.16 

$62,160 


Additional 
hunting  days 


70 

1,000 

300 

175 

25 
500 

12 


2,082 

$66.02 

$137,454 


Additional 
fishing  and 
hunting  com- 
bined 


70 

1,000 

300 

175 

25 

500 

12 

0 

0 

1,000 


3,082 


$199,614 


Note:  All  es  imates  are  stated  in  2002  real  dollars. 


b.  This  pri  iposed  rule  will  not  create 
inconsistent  ies  with  other  agencies' 
actions.  Thii  action  pertains  solely  to 
the  manager  lent  of  the  System.  The 
fishing  and  lunting  activities  located  on 
national  wil  ilife  refuges  account  for 
approximat(  ly  1  percent  of  the  available 
supply  in  th  b  United  States.  Any  small, 
incremental  change  in  the  supply  of 
fishing  and  lunting  opportunities  will 
not  measurably  impact  any  other 
agency's  exfcting  programs. 

c.  This  proposed  rule  will  not 
materially  affect  entitlements,  grants, 
user  fees,  lorn  programs,  or  the  rights 
and  obligati  ans  of  their  recipients.  This 
proposed  ni  le  does  not  affect 
entitlement  programs.  There  are  no 
grants  or  otlier  Federal  assistance 
programs  a^ociated  with  public  use  of 


national  wi 


d.  This  pi  oposed  nde  will  not  raise 
novel  legal  jr  policy  issues.  This 
proposed  n  le  opens  seven  additional 
refuges  for  ishing  and  hunting  activities 
and  increas  3S  the  activities  available  at 
three  other  refuges.  This  proposed  rule 
continues  t  le  practice  of  allowing 


TABLE  2 


-ESTIMATION  OF  THE  ADDITIONAL  EXPENDITURES  WITH  AN  INCREASE  OF  ACTIVITIES  IN  THREE  REFUGES  AND 

THE  Opening  of  Seven  Refuges  to  Fishing  and/or  Hunting  for  2003-2004 


Total  Days  S  pent 


Total  Expeni  litures 


dlife  refuges. 


recreational  public  use  of  national 
wildlife  refuges.  Many  refuges  in  the 
System  currently  have  opportunities  for 
the  public  to  hunt  and  fish  on  refuge 
lands. 

Regulatory  Flexibility  Act 

We  certify  that  this  rule  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities  as 
defined  under  die  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  A  Regulatory 
Flexibility  Analysis  is  not  required. 
Accordingly,  a  Small  Entity  Compliance 
Guide  is  not  required. 

This  proposed  rule  does  not  increase 
the  number  of  recreation  types  allowed 
in  the  System  but  establishes  new  or 
additional  hunting  and/or  fishing 
programs  on  10  refuges.  As  a  result, 
opportunities  for  wildlife-dependent 
recreation  on  national  wildlife  refuges 
will  increase.  The  changes  in  the 
amount  of  permitted  use  are  likely  to 
increase  visitor  activity  on  these 
national  wildlife  refuges. 

For  purposes  of  analysis,  we  will 
assume  that  any  increase  in  refuge 


visitation  is  a  pure  addition  to  the 
supply  of  the  available  activity.  This 
will  result  in  a  best-case  scenario,  and 
we  expect  to  overstate  the  benefits  to 
local  businesses.  The  latest  information 
on  the  distances  traveled  for  fishing  and 
hunting  activities  indicates  that  more 
than  80  percent  of  the  participants 
travel  less  than  100  miles  ft-om  home  to 
engage  in  the  activity.  This  indicates 
that  participants  will  spend  travel- 
related  expenditures  in  their  local 
economies.  Since  participation  is 
scattered  across  the  country,  many  small 
businesses  benefit.  The  2001  National 
Simrey  of  Fishing,  Hunting,  and 
Wildlife  Associated  Recreation 
identifies  expenditures  for  food  and 
lodging,  transportation,  and  other  ' 

incidental  expenses.  Using  the  average 
expenditures  for  these  categories  with 
the  expected  maximum  additional 
participation  on  the  System  as  a  result 
of  this  proposed  rule  yields  the 
following  estimates  (Table  2)  compared 
to  total  business  activity  for  these 
sectors. 


U.S.  total 

expenditures 

in  2001 


Average 

expend, 
per  day 


Current  refuge 

expenditures  w/o 

duplication 

(FY2002) 


Possible 

additional 

refuge 

expenditures 


Anglers 


557  Mil 


$36.2  Bil 


$65 


5.9  Mil 


$386.3  Mil 


1,000 


$64,937 


Federal  Register / Vol.  68,  No.  157 /Thursday,  August  14.  2003 / Proposed  Rules 


48587 


TABLE  2.-ESTIMATI0N  OF  THE  ADDITIONAL  EXPENDITURES  WITH  AN  INCREASE  OF  ACTIVITIES  IN  THREE  REFUGES  AND 
THE  OPENING  OF  SEVEN  REFUGES  TO  FiSHING  AND/OR  HUNTING  FOR  200a-20ot-!contt^^^^^ 


Trip  Related  

Food  and  Lodging 

Transportation 

Other 


U.S.  total 

expenditures 

in  2001 


$14.9  Bil 
$6.0  Bfl  .. 
$3.6  Bil .. 
$5.3  Bil .. 


Average 
expend, 
per  day 


27 

11 

6 

10 


Current  refuge 

expenditures  w/o 

duplication 

(FY2002) 


$158.9  Mil 
$63.8  Mil  .. 
$38.1  Mil  .. 
$57.0  Mil  .. 


Total  Days  Spent 228  Mil 


Total  Expenditures 

Trip  Related 

Food  and  Lodging 

Transportation 

Other 


Note:  All  estimates  are  in  2002  real  dollars. 

Using  a  national  impact  multipher  for 
hunting  activities  (2.73)  derived  from 
the  report  "Economic  Importance  of 
Hunting  in  America"  and  a  national 
impact  multiplier  for  sportfishing 
activities  (2.79)  from  the  report 
"Sportfishing  in  America"  for  the 


Hunters 


Possible 

additional 

refuge 

expenditures 


$26,710 

$10,718 

$6,407 

$9,585 


$20.6  Bil 
$5.3  Bil  .. 
$2.4  Bil  .. 
$1.8  Bil.. 
$1.0  Bil.. 


$92 

$23 

$11 

$8 

$5 


2.0  Mil 


$181.0  Mil  . 
$46.1  Mil  ... 
$21.5  Mil  ... 
$15.7  Mil  .... 
$8.9  Mil  


2,082 


$190,878 

$48,642 

$22,689 

$16,571 

$9,383 


estimated  increase  in  direct 
expenditiu-es  yields  ^total  economic 
impact  of  approximately  $257,000 
(Southwick  Associates,  Inc.,  2003). 

A  large  percentage  of  the  retail  trade 
establishments  in  the  majority  of 
affected  counties  qualifies  as  small 
businesses.  With  the  small  increase  in 


Table  3.— Comparative  Expenditures  for  Retail  Trade  Associated  With 

2003 


overall  spending  anticipated  from  this 
proposed  rule,  it  is  unlikely  that  a 
substantial  number  of  small  entities  will 
have  more  than  a  small  beneF.t  from  the 
increased  recreationist  spending  near 
the  affected  refuges;  none  are  likely  to 
have  any  adverse  impact. 

Additional  Refuge  Visitation  for 


Refuge/County(ies) 


Wapannocca,  Crittenden,  AR  

Grand  Cote.  Avoyelles,  LA 

Northern  Tallgrass  Prairie,  Rock,  MN 

Boyer  Chute,  Washington,  NE 

DeSoto: 

Washington,  NE 

Harrison,  lA 

Big  Branch  Marsh,  St.  Tammany,  LA  ........ 

North  Platte,  Scotts  Bluff,  NE  

Rappahannock  River,  Northumbertand,  VA 


Retail  trade 

in  1997 

(2002  dollars 

in  millions) 


$24,260 


238 

96 

262 

262 
187 


Estimated 

maximum 

addition 

from 

r>ew  refuge 


Addition  as  a 
%  of  total 


6,440 


92,000 
27,600 
16,100 

1,150 
1,150 


0.00003 


1,694 

439 

5,492 


.039 
.029 
.006 

.0004 
.0006 


Total 
numt)er 

retail 
establish. 


262 


169 
62 
99 

99 
101 


Establish. 

with  <10 

emp. 


171 


46,000 

1,104 

65,000 

.003 

.0003 

.001 

1068 

312 

54 

129 
39 
64 

64 
76 


1 


713 
220 

45 


Many  small  businesses  may  benefit 
from  some  increased  wildlife  refuge 
visitation.  We  expect  that  the 
incremental  recreational  opportunities 
will  be  scattered,  and  so  we  do  not 
expect  that  the  rule  will  have  a 
significant  economic  effect  (benefit)  on 
a  substantial  number  of  small  entities  in 
any  region  or  nationally. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  proposed  rule  is  not  a  major  rule 
under  5  U.S.C.  804(2),  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act.  We  anticipate  no 


significant  employment  or  small 
business  effects.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  additional  fishing  and  hunting 
opportxmities  at  the  10  refuges  would 
generate  angler  and  himter  expenditiu«s 
with  an  economic  impact  estimated  at 
$257,000  per  year  (2002  dollars). 
Consequently,  the  maximum  benefit  of 
this  rule  for  businesses,  both  small  and 
large,  would  not  be  sufficient  to  make 
this  a  major  rule.  The  impact  would  be 
scattered  across  the  country  and  would 
most  likely  not  be  significant  in  any 
local  area. 


b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers,    • 
individual  industries.  Federal,  State,  or 
local  govermnent  agencies,  or 
geographic  regions.  This  proposed  rule 
will  have  oidy  a  slight  effect  on  the 
costs  of  hunting  and  fishing 
opportunities  for  Americans.  Under  the 
assumption  that  any  additional  hunting 
and  fishing  opportunities  would  be 
quality  opportimities,  we  woidd  attract 
participants  to  the  refuge.  If  the  refuge 
were  closer  to  the  participants' 
residences,  then  a  reduction  in  travel 
costs  would  occur  and  benefit  the 
participants.  The  Service  does  not  have 
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information  to  quantify  this  reduction  in 
travel  cost  but  assumes  that,  since  most 
people  travel  1  ess  than  100  miles  to  hunt 
and  fish,  the  r  jduced  travel  cost  would 
be  small  for  the  additional  days  of 
hunting  and  fishing  generated  by  this 
proposed  rule  We  do  not  expect  this 
proposed  rule  to  affect  the  supply  or 
demand  for  fishing  and  hunting 
opportunities  in  the  United  States  and 
therefore,  it  si  ould  not  affect  prices  for 
fishing  and  hi  nting  equipment  and 
supplies,  or  the  retailers  that  sell 
equipment. 

c.  Does  not  lave  significant  adverse 
effects  on  con^petition.  employment, 
investment,  productivity,  irmovation,  or 
the  abiUty  of  ^Jnited  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  Refuges  that  establish 
himting  and  fishing  programs  may  hire 
additional  stan  from  the  local 
community  tq  assist  with  the  programs, 
but  this  wouli  not  be  a  significant 
increase,  because  only  seven  refuges  are 
adding  new  p  rograms  and  only  three 
refuges  are  in  a-easing  programs  by  this 
proposed  rule .     ' 

Unftinded  Mi  ndates  Reform  Act 

Since  this  r  iile  applies  to  public  use 
of  federally  o  vned  and  managed 
refuges,  it  do(  s  not  impose  an  unfunded 
mandate  on  State,  local,  or  Tribal 
governments  or  the  private  sector  of 
more  than  $1  )0  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  Tribal 
governments  or  the  private  sector.  A 
statement  coi  itaining  the  information 
required  by  tl  le  Unfunded  Mandates 
Reform  Act  (: :  U.S.C.  1531  et  seq.)  is  not 
required. 

Takings  (Executive  Order  12630) 

In  accordai  ice  with  Executive  Order 
12630,  the  ru  le  does  not  have  significant 
takings  implications.  This  regulation 
will  affect  only  visitors  at  national 
wildlife  refu|  les  and  describe  what  they 
can  do  while  they  are  on  a  refuge. 

Federalism  (fbcecutive  Order  13132) 

As  discussfed  in  the  Regulatory 
Planning  and  Review  and  Unfunded 
Mandates  ReJForm  Act  sections  above, 
this  rule  doe$  not  have  sufficient 
Federalism  i^nplications  to  warrant  the 
preparation  if  a  Federalism  Assessment 
under  Execuiive  Order  13132.  In 
preparing  this  proposed  rule,  we 
worked  with  State  governments,  and  our 
programs  an  consistent  to  the  State 
regulations  t  a  the  degree  practicable 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accorda  nee  with  Executive  Order 
12988,  the  C  ffice  of  the  Solicitor  has 


determined  that  the  rule  does  not 
imduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 
The  regulation  will  clarify  established 
regulations  and  result  in  better 
understanding  of  the  regulations  by 
refuge  visitors. 

Energy  Supply.  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
imdertaking  certain  actions.  Because 
this  rule  opens  seven  refuges  to  hunting 
and/or  sport  fishing  programs  and 
increases  activities  at  three  others,  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  and  is  not 
expected  to  significantly  affect  energy 
supplies,  distribution,  and  use. 
Therefore,  this  action  is  a  not  a 
significant  energy  action  and  no 
Statement  of  Energy  Effects  is  required. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (Executive 
Order  13175) 

In  accordance  with  Exetutive  Order 
13175,  we  have  evaluated  possible 
effects  on  federally  recognized  bidian 
tribes  and  have  determined  that  there 
are  no  effects.  We  coordinate 
recreational  use  on  national  wildlife 
refuges  with  Tribal  governments  having 
adjoining  or  overlapping  jurisdiction 
before  we  propose  the  regulations.  This 
regulation  is  consistent  with  and  not 
less  restrictive  than  Tribal  reservation 
rules. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain  any 
information  collection  requirements 
other  than  those  already  approved  by 
the  OMB  under  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501  et  seq.) 
(OMB  Control  Number  is  1018-0102). 
See  50  CFR  25.23  for  information 
concerning  that  approval.  An  agency 
may  not  conduct  or  sponsor  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  imless  it 
displays  a  cxurently  valid  OMB  control 
number. 

Endangered  Species  Act  Section  7 
Consultation 

We  reviewed  the  changes  in  himting 
and  fishing  regulations  herein  with 
regard  to  Section  7  of  the  Endangered 
Species  Act  of  1973  (16  U.S.C.  1531- 
1544.  as  amended)  (ESA).  For  the 
national  wildlife  refuges  proposed  to 
open  for  hunting  and/ or  fishing  we  have 


determined  that  DeSoto  National 
Wildlife  Refuge,  Wapanocca  National 
Wildlife  Refuge,  Northern  Tallgrass 
Prairie  National  Wildlife  Refuge,  and 
Grand  Cote  National  Wildlife  Refuge 
(for  Louisiana  black  bear)  will  not  likely 
adversely  affect  any  endangered  or 
threatened  species  or  designated  critical 
habitat,  and  Grand  Cote  National 
Wildlife  Refuge  (for  bald  eagle).  North 
Platte  National  Wildlife  Refuge.  Big 
Branch  Marsh  National  Wildlife  Refuge. 
Rappahannock  River  Valley  National 
Wildlife  Rehige.  and  Boyer  Chute 
National  WildUfe  Refuge  will  not  affect 
any  endangered  or  threatened  species  or 
designated  critical  habitat. 

We  also  comply  with  Section  7  of  the 
ESA  when  developing  CCPs  and  step- 
down  management  plans  for  public  use 
of  refuges,  and  prior  to  implementing 
any  new  or  revised  public  recreation 
program  on  a  refuge  as  identified  in  50 
CFR  26.32.  We  also  make 
determinations  when  required  by  the 
ESA  before  the  addition  of  a  refuge  to 
the  lists  of  areas  open  to  hunting  or 
fishing  as  contained  in  50  CFR  32.7. 

National  Environmental  Policy  Act 

We  analyzed  this  rule  in  accordance 
with  the  criteria  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C))  and  516  DM  6. 
Appendix  1.  This  rule  does  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment.  An  environmental 
impact  statement/assessment  is  not 
required.  , 

A  categorical  exclusion  from  NEPA 
documentation  applies  to  this 
amendment  of  refuge-specific  hunting 
and  fishing  regulations  since  it  is 
technical  and  procedural  in  nature  and 
we  otherwise  comply  with  NEPA  at  the 
specific  refuge  units. 

Prior  to  the  addition  of  a  refuge  to  the 
list  of  areas  open  to  hunting  and  fishing 
in  50  CFR  part  32.  we  develop  specific 
management  plans  for  the  affected 
refuges.  We  incorporate  these  proposed 
refuge  hunting  and  fishing  activities  in 
refuge  CCPs  and/ or  other  step-down 
management  plans,  pursuant  to  our 
refuge  planning  guidance  in  602  FW  1. 
3.  and  4.  We  prepare  CCPs  and  step- 
down  plans  in  compliance  with  section 
102(2)(C)  of  NEPA,  and  the  Council  on 
Environmental  Quality's  regulations  for 
implementing  NEPA  in  40  CFR  parts 
1500-1508.  We  invite  the  affected 
public  to  participate  in  the  review, 
development,  and  implementation  of 
these  plans. 
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Available  Information  for  Specific 
Refuges 

Individual  refuge  headquarters  retain 
information  regarding  public  use 
programs  and  the  conditions  that  apply 
to  their  specific  programs  and  maps  of 
their  respective  areas.  You  may  also 
obtain  information  from  the  Regional 
Offices  at  the  addresses  listed  below: 

Region  1— California,  Hawaii,  Idaho, 
Nevada.  Oregon,  and  Washington. 
Regional  Chief.  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife  Service, 
Eastside  Federal  Complex.  911  N.E.  lltli 
Avenue.  Portland,  Oregon  97232-4181; 
Telephone  (503)  231-6214. 

Region  2— Arizona.  New  Mexico, 
Oklahoma,  and  Texas.  Regional  Chief. 
National  Wildlife  Refuge  System.  U.S. 
Fish  and  Wildlife  Service.  P.O.  Box 
1306.  500  Gold  Avenue.  Albuquerque. 
New  Mexico  87103;  Telephone  (505) 
248-6804. 

Region  3— Illinois.  Indiana.  Iowa. 
Michigan,  Minnesota.  Missouri.  Ohio, 
and  Wisconsin.  Regional  Chief.  National 
Wildlife  Refuge  System.  U.S.  Fish  and 
Wildlife  Service,  1  Federal  Drive. 
Federal  Building.  Fort  Snelling. 
Minnesota  55111;  Telephone  (612)  713- 
5400. 

Region  4— Alabama,  Arkansas, 
Florida.  Georgia,  Kentucky.  Louisiana. 
Mississippi,  North  Carolina.  South 
Carolina,  Tennessee.  Puerto  Rico,  and 
the  Virgin  Islands.  Regional  Chief. 
National  Wildhfe  Refuge  System,  U.S. 
Fish  and  Wildlife  Service,  1875  Century 
Boulevard,  Atlanta,  Georgia  30345; 
Telephone  (404)  679-7154. 

Region  5 — Connecticut,  Delaware, 
Maine.  Maryland,  Massachusetts.  New 
Hampshire.  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
Virginia,  and  West  Virginia.  Regional 
Chief,  National  Wildlife  Refuge  System. 
U.S.  Fish  and  Wildlife  Service.  300 
Westgate  Center  Drive,  Hadley, 
Massachusetts  01035-9589;  Telephone 
(413) 253-8302. 

Region  6 — Colorado.  Kansas, 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming. 
Regional  Chief,  National  Wildlife  Refuge 
System,  U.S.  Fish  and  Wildlife  Service. 
134  Union  Blvd..  Lakewood.  Colorado 
80228;  Telephone  (303)  236-8145. 

Region  7— Alaska.  Regional  Chief. 
National  Wildlife  Refuge  System.  U.S. 
Fish  and  Wildlife  Service.  1011  E. 
Tudor  Rd..  Anchorage,  Alaska  99503; 
Telephone  (907)  786-3354. 


Service.  Arlington.  Virginia  22203,  is 
the  primary  author  of  this  rulemaking 
document. 

List  of  Subiects  in  50  CFR  Part  32 

Fishing,  Hunting,  Reporting  and 
recordkeeping  requirements,  Wildlife, 
Wildlife  refuges. 

For  the  reasons  set  forth  in  the 
preamble,  we  propose  to  amend  Title 
50.  Chapter  I.  subchapter  C  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  32— {AMENDED] 

1.  The  authority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  16  U.S.C.  460k, 
664,  668dd-668ee,  and  715i. 

2.  In  §  32.7  "What  refuge  units  are 
open  to  hunting  and/or  fishing?"  by: 

a.  Alphabetically  adding  Detroit  Lakes 
Wetland  Management  District  in  the 
State  of  Miiuiesota; 

b.  Alphabetically  adding  Northern 
Tallgrass  Prairie  National  Wildlife 
Refuge  in  the  States  of  Minnesota  and 
Iowa. 

d.  Alphabetically  adding  Coldwater 
National  Wildlife  Refuge  in  the  State  of 
Mississippi; 

3.  In  §  32.23  Arkansas  by  adding  the 
text  of  paragraphs  A.  and  C.  of 
Wapanocca  National  Wildlife  Refuge  to 
read  as  follows: 

§32.23    Arkansas. 


Wapanocca  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  snow  geese  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  We  require  refuge  huntiug  permits. 
The  permits  are  nontransferable  and 
anyone  on  refuge  land  in  possession  of 
hunting  equipment  must  sign  and  carry 
them  at  all  times. 

2.  We  provide  annual  season  dates  on 
the  hunt  brochure/permit. 

3.  You  must  sign  in  prior  to  the  hunt 
and  sign  out  after  the  hunt  at  the  Hunter 
Information  Station. 

4.  You  must  adhere  to  all  pubhc  use 
special  conditions  and  regulations  on 
the  annual  hunt  brochure/permit. 


3.  We  allow  archery /crossbow 
hunting  for  deer.  We  specify  annual 
season  dates  and  bag  limits  on  the 
hunting  permits. 

4.  Immediately  record  the  deer  zone 
640  on  the  hunter's  license  and  later  on 
official  check  station  records  upon 
harvest  of  a  deer. 

5.  You  must  sign  in  prior  to  the  hunt 
and  sign  out  after  the  hunt  at  the  Hunter 
Information  Station.  You  must  check 
harvested  deer  at  this  location. 

6.  We  prohibit  dogs. 

7.  We  allow  only  single-person 
portable  tree  stands.  You  may  place  tree 
stands  on  the  refuge  2  days  before  the 
hunt  but  must  remove  them  within  2 
days  after  the  hunt.  You  must 
permanently  affix  the  owner's  name  and 
address  on  stands  left  on  the  refuge. 

8.  We  prohibit  possession  of  or 
marking  trails  with  materials  other  than 
biodegradable  paper/flagging  or 
reflective  tape/ tacks. 

9.  We  prohibit  ATVs. 
***** 

4.  In  §32.34  Iowa  by: 

a.  Adding  the  text  of  paragraph  B.  of 
DeSoto  National  Wildlife  Refuge;  and 

b.  Adding  Northern  Tallgrass  Prairie 
National  Wildlife  Refuge  to  read  as 
follows: 

§32.34    Iowa. 


Primary  Author 

Leslie  A.  Marler.  Management 
Analyst,"Division  of  Conservation 
Planning  and  Policy.  National  Wildhfe 
Refuge  System.  U.S.  Fish  and  Wildhfe 


C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  Conditions  Al  and  A4  apply. 

2.  We  prohibit  hunting  from  or  within 
50  yards  (45  m)  of  graveled  roads  and 
within  150  yards  (135  m)  of  reftige 
buildings. 


DeSoto  National  Wildlife  Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  ring-necked  pheasant  and 
turkey  on  designated  areas  of  the  refuge 
in  accordance  with  the  States  of  Iowa 
.   and  Nebraska  regulations  subject  to  the 
following  condition:  We  require  a  refuge 
permit. 
***** 

Northern  Tallgrass  Prairie  National 
Wildlife  Refuge 

Refer  to  §  32.42  Miimesota  for 
regulations. 

***** 

5.  In  §  32.37  Louisiana  by: 

a.  Adding  the  text  of  paragraph  B.  of 
Big  Branch  Marsh  National  Wildlife 
Refuge;  and 

b.  Adding  the  text  of  paragraphs  A.. 
B.,  and  C.  of  Grand  Cote  National 
Wildlife  Refuge  to  read  as  follows: 

§32.37    Louisiana. 


Big  Branch  Marsh  National  Wildlife 
Refuge 

***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  snipe, 
woodcock,  quail,  galfinule,  rail,  and 
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nutria  subject  to  the  following 
conditions: 

1 .  We  allow  hunting  during  the  open 
State  season  i  sing  only  approved 
nontoxic  shot  size  #4  or  smaller. 

2.  You  may  use  dogs  for  squirrel  and 
rabbit  after  th ;  close  of  the  State  gun 
deer  season  o  ily. 

3.  You  may  use  only  recognized 
breeds  of  sett(  (r/retriever  for  hunting  of 
snipe,  woodci  )ck,  and  quail. 

4.  You  mus  [  possess  and  carry  a  valid 
refuge  hunt  p  jrmit. 

5.  We  proh  bit  air-thrust  boats, 
motorized  piingues.  mud  boats,  and  air- 
cooled  propu  sion  engines  on  the 
refuge. 

6.  Youth  hi  inters  15  years  of  age  and 
under  must  s  iccessfuUy  complete  a 
State-approv(  d  hunter  education  course. 
While  huntin  ?,  each  youth  must  possess 
and  carry  a  ci  rd  or  certificate  of 
completion.  ( )ne  adult  21  years  of  age  or 
older  must  si  pervise  each  youth  hunter. 
For  waterfow  and  upland  game  hunts, 
one  adult  ma  i  supervise  two  youths. 

7.  You  mui  f  unload  and  encase  or 
dismantle  fir  sarms  carried  in  vehicles  or 
boats. 

8.  We  oper  the  refuge  during  daylight 

hours  only. 

9.  We  proh  ibit  possession  of 
buckshot,  sh  gs.  rifles,  or  rifle 
ammunition. 

10.  We  prohibit  hunting  within  200 


any  road  (including  refuge 
I  nee,  or  designated  public 


feet  (60  m 
roads),  resid 
facilities. 

11.  We  pre  hibit  possession  of  lead 
shot  during  <  11  refuge  hunts 


A.  Hunting : 
allow  huntir  g 
dc  v 


a  reas 


hunt 
lowi 
reqi  ire 


ftjrl 


mourning 
designated 
on  refuge 
to  the  foil 

l.We 
and  older  to 
$12.50  refugfe 

2.  We  allo|w 
to  1  hour  a 

3.  An  adu 
must  accompany 
normal  voicp 
hunters  15 
require  you 
carry  proof 
approved 
adult  can  s 
during  deer 
youths 

4.  We 
exit  the  refill 
lots  only 

5.  We  reqliire 
at  a  designa  ted 


Grand  Cote  fiational  Wildlife  Refuge 

of  Migratory  Birds.  We 
^  of  ducks,  geese,  coots. 
,'8,  and  woodcock  on 

of  the  refuge,  as  shown 
ing  brochure  map,- subject 
ng  conditions: 
ire  hunters  16  years  of  age 
purchase  and  carry  a  signed 
hunt/fish/ ATV  permit, 
public  access  from  5  a.m. 
__  legal  sunset, 
t  21  years  of  age  or  older. 

(within  sight  of  and  in 
contact  with)  youth 
5  ears  of  age  and  under.  We 
hunters  to  possess  and 
»f  completion  of  an 
H  inter  Safety  Course.  Each 
u  pervise  one  youth  hunter 
hunts  and  not  more  that  two 
all  other  hunts, 
hunters  to  enter  and 
;e  from  designated  parking 


dun  ig 
req  lire 


hunters  to  checkin/out 
check  station. 


6.  We  prohibit  camping  or  parking 
overnight  on  the  refuge. 

7.  We  prohibit  discharge  of  firearms 
except  when  hunting. 

8.  We  prohibit  marking  of  trails  with 
nonbiodegradable  flagging  tape. 

9.  We  allow  use  of  ATVs  on 
designated  trails  from  the  third  Saturday 
in  September  to  the  last  day  of  the  State 
rabbit  season.  An  ATV  is  an  off-road 
vehicle  with  factory  specifications  not 
to  exceed  the  following:  weight-750  lbs. 
(337.5  kg),  length-85  inches  (212.5  cm), 
and  width-48  inches  (120  cm).  We 
restrict  ATV  tires  to  those  no  larger  than 
25  X  12  with  a  maximum  1  inch  (2.5  cm) 
lug  height  and  a  maximum  allowable 
tire  pressure  of  7  psi  as  indicated  on  the 
tire  by  the  manufacturer. 

10.  We  prohibit  horses  or  mules. 

11.  We  prohibit  saws,  saw  blades, 
and/or  machetes  while  on  the  refuge. 

12.  We  prohibit  hunting  within  100 
feet  (30  m)  of  any  designated  road.  ATV 
or  hiking  trail,  or  refuge  facility. 

13.  We  prohibit  transportation  of 
loaded  weapons  on  an  ATV. 

14.  We  prohibit  blocking  of  gates  or 
trails  with  vehicles  or  ATVs. 

15.  We  prohibil  ATVs  on  trails/roads 
not  specifically  designated  by  signs  for 
ATV  use. 

16.  We  allow  only  nonmotorized 
boats. 

17.  You  may  take  raccoon,  feral  hog, 
beaver,  nutria,  and  coyote  incidentally 
to  migratory  bird  hunting,  upland  game 
hunting,  and  big  game  hunting  with 
weapons  legal  for  that  hunt. 

18.  We  allow  waterfowl  (ducks,  geese, 
coots)  hunting  on  Wednesdays  and 
Saturdays  until  12  a.m.  (noon)  only 
during  the  Statewide  duck  season. 

19.  We  allow  use  of  shotguns  during 
designated  hunts  only. 

20.  We  prohibit  the  construction  or 
use  of  permanent  blinds. 

21".  You  must  remove  all  decoys, 
portable  blinds,  and  boats  daily. 

22.  We  have  a  youth  waterfowl  hunt 
in  the  Crawfish  Pond  Unit  during  the 
Statewide  duck  season.  This  will  be  a 
quota-type  hunt,  and  hunters  will  apply 
on  an  index  or  post  card  with  their 
name,  address,  phone  number,  and 
dates  of  the  hunt  for  which  they  are 
applying.  When  the  State  sets  the  duck 
season,  we  will  set  the  dates  of  the  hunt. 

23.  We  allow  hunting  of  mourning 
doves  incidentally  by  waterfowl  hunters 
only  on  days  open  to  waterfowl  hunting. 

24.  We  allow  recognized  retriever 
breeds  for  migratory  game  bird  hunting. 

25.  We  prohibit  Irogging. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  rabbit,  raccoon,  feral  hog, 
beaver,  nutria,  and  coyote  on  designated 
areas  of  the  refuge,  as  shown  on  refuge 
hunting  brochure  map,  subject  to  the 
following  conditions: 


1.  Conditions  Al  through  A17  and 
A25  apply. 

2.  We  allow  rabbit  himting  from 
December  1  until  the  end  of  the 
Statewide  season. 

3.  We  allow  use  of  shotguns  during 
designated  hunts  only. 

4.  We  allow  recognized  breeds  of 
rabbit  dogs  only  after  the  close  of  the 
State  deer  rifle  season. 

5.  You  must  use  only  beagles  that  do 
not  exceed  15  inches  (37.5  cm)  at  front 
shoulders  for  rabbit  hunting. 

6.  We  require  you  to  collar  all  dogs 
with  owner's  name  and  phone  number. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  on 
designated  areas  of  the  refuge  as  shown 
on  refuge  hunting  brochure  map  subject 
to  the  following  conditions: 

1.  Conditions  Al  through  A17  and 
A25  apply. 

2.  We  allow  archery-only  deer 
hunting  on  the  refuge  from  October  1 
through  October  31  in  the  Gremillion 
Unit,  Island  of  the  Owls  Unit,  and 
Concrete  Bridge  Unit. 

3.  You  must  have  hunter's  name, 
address,  and  phone  number 
permanently  attached  to  all  deer  stands. 
We  allow  only  portable  deer  stands  that 
hunters  must  take  down  daily. 

4.  We  prohibit  hunters  to  drive  deer 
or  use  pursuit  dogs. 

5.  We  allow  only  archery  equipment 
during  designated  seasons. 

6.  We  require  hunters  to  complete  and 
possess  and  carry  proof  of  completion  of 
the  International  Bowhunters'  Safety 
Course. 

7.  We  prohibit  use  of  dogs  to  trail 
wounded  deer. 

8.  You  may  kill  one  deer  of  either  sex 
per  day  during  the  deer  season. 
***** 

6.  In  §  32.42  Minnesota  by: 

a.  Adding  Detroit  Lakes  Wetland 
Management  District;  and 

b.  Adding  Northern  Tallgrass  Prairie 
National  Wildlife  Refuge  to  read  as   ■ 
follows: 


§32.42    Minnesota. 

***** 

Detroit  Lakes  Wetland  Management 
District 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  migratory  game 
birds  throughout  the  district  in 
accordance  with  State  regulations, 
except  that  we  prohibit  hunting  on  the 
Headquarters  Waterfowl  Production 
Area  (WPA)  in  Becker  County,  the 
Hitterdal  WPA  in  Clay  Courity,  and  the 
Mcintosh  WPA  in  Polk  County.  The 
following  conditions  apply: 

1 .  We  prohibit  the  use  of  motorized 
boats. 
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2.  You  must  remove  boats,  decoys, 
bhnds,  and  blind  materials  brought  onto 
WPAs  following  each  day's  himt. 

3.  We  allow  the  use  of  hunting  dogs, 
provided  the  dog  is  under  the 
immediate  control  of  the  hunter  at  all 
times. 

B.  Upland  Game  Hunting.  We  allow 
upland  game  hunting  in  accordance 
with  State  regulations  throughout  the 
district,  except  that  we  allow  no  hunting 
on  the  Headquarters  Waterfowl 
Production  Area  (WPA)  in  Becker 
county,  the  Hitterdal  WPA  in  Clay 
county,  and  the  Mcintosh  WPA  in  Polk 
county.  The  following  condition 
applies:  We  allow  the  use  of  hunting 
dogs,  provided  the  dog  is  under  the 
immediate  control  of  the  hunter  at  all 
times. 

C.  Big  Game  Hunting.  We  allow  big 
game  hunting  in  accordance  with  State 
regulations  throughout  the  district, 
except  that  we  allow  no  hunting  on  the 
Headquarters  Waterfowl  Production 
Area  (WPA)  in  Becker  county,  the 
Hitterdal  WPA  in  Clay  county,  and  the 
Mcintosh  WPA  in  Polk  county.  The 
following  conditions  apply: 

1.  We  prohibit  the  construction  or  use 
of  permanent  blinds,  platforms,  or 
ladders. 

2.  You  must  remove  all  portable 
hunting  stands  from  the  area  at  the  end 
of  each  day's  hunt. 

D.  Sport  Fishing.  We  allow  fishing  in 
accordance  with  State  regulations 
throughout  the  district  subject  to  the 
following  condition:  We  prohibit  the 
use  of  motorized  boats. 


Northern  Tallgrass  Prairie  National 
Wildlife  Rehige 

A.  Hunting  ofMigrator}'  Game  Birds. 
We  allow  hunting  of  migratory  game 
birds  on  designated  areas  in  accordance 
with  State  regulations  subject  to  the 
following  conditions: 

1.  You  must  remove  boats,  decoys, 
portable  or  temporary  blinds,  materials 
brought  onto  the  refuge,  and  other 
personal  property  at  the  end  of  each 
day's  hunt. 

2.  We  prohibit  the  construction  or  use 
of  permanent  blinds,  stands,  or 
scaffolds. 

3.  We  prohibit  the  use  of  motorized 
watercraft. 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  upland  game  on  designated 
areas  in  accordance  with  State 
regulations  subject  to  the  following 
conditions: 

1.  Hunters  may  possess  only  approved 
nontoxic  shot  while  in  the  field. 

2.  We  prohibit  the  use  of  dogs  for 
hunting  furbearers. 


3.  Hunters  may  take  weasels,  coyotes, 
gophers,  crows,  and  all  other  species  for 
which  there  is  no  closed  season  only 
during  a  State-designated  open  season 
for  other  upland  game  species. 

C.  Big  Game  Hunting.  We  allow 
hunting  of  big  game  in  accordance  with 
State  regulations  subject  to  the 
following  conditions: 

1.  We  prohibit  the  construction  or  use 
of  permanent  blinds,  stands,  or 
scaffolds. 

2.  You  must  remove  all  temporary 
blinds,  stands,  and  scaffolds  at  the  end 
of  each  day's  hunt. 

3.  We  prohibit  the  use  of  motorized 
watercraft. 
***** 

7.  In  §  32.43  Mississippi  by  adding 
Coldwater  National  Wildlife  Refuge  to 
read  as  follows: 


§32.43    Mississippi. 


Coldwater  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
(Reserved) 

B.  Upland  Game  Hunting.  [Reserved] 

C.  Big  Game  Hunting.  [Reserved) 

D.  Sport  Fishing.  We  allow  fishing  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  All  persons  fishing  who  are  16 
years  of  age  and  older  must  carry  a  State 
license  on  the  refuge.  You  must  have  a 
signed  refuge  fishing  permit  in  your 
possession  when  fishing  on  the  refuge. 
You  may  obtain  permits  at  North 
Mississippi  Refuges  Complex 
Headquarters,  2776  Sunset  Drive, 
Grenada,  Mississippi  38901,  or  at  the 
Dahomey  National  Wildlife  Refuge 
Office,  Box  381,  Highway  446,  Boyle, 
Mississippi  38730.  or  by  mail  from  the 
above  addresses. 

2.  We  close  the  refuge  to  fishing  from 
October  1  through  February  28. 

3.  We  allow  fishing  in  bar  pits  along 
the  Corps  of  Engineers  levee  only. 

4.  We  prohibit  possession  of  any 
weapon  while  fishing  on  the  refuge. 

5.  We  prohibit  possession  or  use  of 
jugs,  seines,  nets,  hand-grab  baskets,  slat 
traps/baskets,  or  any  other  similar 
devices  and  commercial  fishing  of  any 
kind. 

6.  We  allow  trotlines,  yo-yos,  limb 
lines,  crawfish  traps,  or  any  other 
similar  devices  for  recreational  use  only, 
and  you  must  tag  or  mark  them  with 
waterproof  ink,  legibly  inscribed  or 
legibly  stamped  on  the  tag  with  your 
full  name  and  full  residence  address, 
including  zip  code.  You  must  attend 
these  devices  a  minimum  of  once  daily. 
If  you  are  not  going  to  attend  these 
devices,  you  must  remove  them  from 
the  refuge. 


7.  We  prohibit  snagging  or  attempting 
to  snag  fish. 

8.  We  allow  crawfishing. 

9.  We  allow  taking  of  frogs  by  Special 
Use  Permit  only. 
***** 

8.  In  §32.45  Nebraska  by: 

a.  Adding  the  text  of  paragraph  A.  and 
by  revising  the  text  of  paragraph  C.  of 
Boyer  Chute  National  Wildlife  Refuge: 
and 

b.  Adding  the  text  of  paragraphs  B. 
and  C.  of  North  Platte  National  Wildlife 
Refuge  to  read  as  follows: 

§32.46    Nebraska, 

***** 

Boyer  Chute  National  Wildlife  Refuge 

A.  Hunting  of  Migratory  Game  Birds. 
We  allow  hunting  of  ducks,  geese,  and 
coots  on  designated  areas  of  the  refuge 
subject  to  the  following  conditions: 

1.  You  may  hunt  from  V/z  hours 
before  legal  sunrise  to  1  hour  after  legal 
sunset  along  the  immediate  shorehne 
and  up  to  the  high  bank  of  the  Missouri 
River.  You  must  access  the  hunting  area 
by  land  only  within  the  public  use  area 
of  the  Island  Unit  and  only  with 
shotgun  cased  and  unloaded. 

2.  You  must  remove  all  blinds  and 
decoys  at  the  conclusion  of  each  day's 
hunt. 

3.  You  must  adhere  to  all  applicable 
State  hunting  regulations. 
***** 

C.  Big  Game  Hunting.  We  allow 
hunting  of  white-tailed  deer  subject  to 
the  following  condition:  We  allow  a 
mentored  youth  hunt  on  designated 
areas  of  the  refuge  subject  to  the 
guidelines  set  forth  and  administered  by 
the  State. 


North  Platte  National  Wildlife  Refuge 
***** 

B.  Upland  Game  Hunting.  We  allow 
hunting  of  squirrel,  rabbit,  pheasants, 
State-defined  furbearers,  and  coyote  on 
designated  areas  of  the  refuge  in 
accordance  with  State  regulations 
subject  to  the  following  conditions: 

1.  We  close  the  Lake  AUce  Unit  to  all 

publicentry  from  October  15  through    ■ 
January  14. 

2.  Youth  hunters  must  be  15  years  of 
age  or  younger.  A  licensed  hunter  19 
years-of  age  or  older  must  accompany 
youth  hunters.  We  prohibit  adults 
accompanying  youth  hunters  to  hunt  or 
carry  firearms,  the  accompanying  adult 
is  responsible  for  ensuring  that  the 
hunter  does  not  engage  in  conduct  that 
would  constitute  a  violation  of  refuge  or 
State  regulations. 

3.  We  close  the  refuge  to  public  use     ■ 
from  legal  sunset  to  legal  sunrise. 
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However,  youl  h  hunters  and  their  adult 
guides  may  en  ter  the  designated  hunting 
area  1  hour  pn  or  to  legal  sunrise. 

4.  We  only  a  How  dogs  engaged  in 
pheasant-hunt  ing  activities  on  the 
refuge. 

C.  Big  Game  Hunting.  We  allow 
archery  huntii  ig  of  mule  deer  and  white- 
tailed  deer  on  designated  areas  of  the 
refuge  in  accoi  dance  with  State 
regulations  su  jject  to  the  following 
conditions:  . 

1.  We  close  the  Lake  Alice  Unit  to  all 
public  entry  fi  om  October  15  through 
January  14. 

2.  We  close  the  refuge  to  public  use 
from  legal  sun  set  to  legal  suimse. 
However,  archery  deer  hunters  may 
enter  the  desi]  ;nated  hunting  area  1  hour 
prior  to  legal  i  unrise  and  remain  until 

1  hoiu  after  le  gal  sunset. 


9.  hi§32.5( 
text  of  paragr 
National  Wi 
follows: 


Oregon  by  adding  the 

iph  D.  of  Bandon  Marsh 

ife  Refuge  to  read  as 


Icl 


D.  Sport 
fishing  in 
regulations, 
west  of  U.S. 


Fi.  b 


10.  In  §32 
text  of 
River  Valley 
read  as  follows 


§  32.56    Oreg<^ 

*         * 

Bandon  Mar^  National  Wildlife 
Refuge 


attended  poles  with  hook  and  line 
attached. 

5.  We  prohibit  the  use  of  lead  fishing 
tackle. 

6.  We  require  catch  and  release 
fishing  only  for  largemouth  bass. 
Anglers  may  take  other  finfish  species 
in  accordance  with  State  regulations. 

7.  We  prohibit  the  take  of  any  reptile, 
amphibian,  or  invertebrate  species  for 
use  as  bait  or  for  any  other  purpose. 

8.  We  prohibit  the  use  of  live 
minnows  as  bait. 

9.  We  prohibit  use  of  boats  propelled 
by  gasoline  motors,  sail,  or 
mechanically  operated  paddle  wheel. 
We  only  permit  car-top  boats;  and  we 
prohibit  trailers. 

10.  Prescheduled  environmental 
education  field  trips  will  have  priority 
over  other  uses,  including  sport  fishing, 
on  the  Wilna  Pond  pier  at  all  times. 
***** 

Dated:  August  5,  2003. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
(FR  Doc.  03-20448  Filed  8-13-03;  8:45  am] 
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acc  ardance ' 


ing.  We  allow  sport 

with  State 
that  portion  of  the  refuge 
highway  101. 


on 


j6  Virginia  by  adding  the 
paragr  iph  D.  of  Rappahannock 

slational  Wildlife  Refuge  to 


§  32.66    Virgii|ia. 

*         * 

Rappahannock  River  Valley  National 
Wildlife  Reft  ige 

***** 

D.  Sport  Fi  shing.  We  allow  fishing  on 
designated  ai  eas  of  Wilna  Pond  in 
Richmond  Ci  mnty  subject  to  the 
following  co:  iditions: 

1.  As  we  iiiplement  the  new  fishing 
program  at  V  ^ilna  Pond,  we  intend  to  be 
open  on  a  daily  basis,  legal  sunrise  to 
legal  sunset.  If  unexpected  law 
eiiforcement  issues  arise,  we  may 
restrict  hoiu- ;  of  access  for  fishing.  - 

2.  From  Mirch  15  through  June  30,-we 
allow  fishinj ;  from  the  Wilna  Pond  pier 
only  (no  boa  t  or  bank  fishing). 

3.  Diuing  he  period  when  we  open 
the  Wilna  Ti  act  for  deer  hunting,  we 
will  close  it^o  all  other  uses,  including 
fishing. 

4.  We  pro  libit  fishing  by  any  means 
other  than  b  y  use  of  one  or  more 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 
[I.D.  080403B] 
RIN  0648-AM23 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Shrimp 
Fishery  of  the  Gulf  of  Mexico; 
Amendment  10 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  availability  of 
Amendment  10  to  the  fishery 
management  plan  (FMP)  for  the  shrimp 
fishery  of  the  Gulf  of  Mexico;  request  for 
comments. 


SUMMARY:  NMFS  announces  that  the 
Gulf  of  Mexico  Fishery  Management 
Council  (Council)  has  submitted 
Amendment  10  to  the  FMP  for  the 
shrimp  fishery  of  the  Gulf  of  Mexico 
(Amendment  10)  for  review,  approval, 
and  implementation  by  NMFS.  ■ 
Amenchnent  10  would  establish  a 
requirement,  with  limited  exceptions, 
for  the  use  of  bycatch  reduction  devices 
(BRDs)  in  each  shrimp  trawl  used  in  the 
Gulf  of  Mexico  exclusive  economic  zone 


(EEZ)  east  of  85°30'  West  Longitude  (the 
approximate  location  of  Cape  San  Bias, 
Florida);  establish  a  criterion  whereby 
NMFS  would  certify  BRDs  for  use  in 
this  area  of  the  eastern  Gulf  of  Mexico 
EEZ;  and  establish  bycatch  reporting 
requirements  for  the  shrimp  fishery  of 
the  Gulf  of  Mexico.  Written  comments 
on  the  proposed  actions  are  requested 
from  the  public. 

DATES:  Written  comments  must  be 
received  on  or  before  October  14,  2003. 
ADDRESSES:  Comments  must  be  mailed 
to  the  Southeast  Regional  Office.  NMFS, 
9721  Executive  Center  Drive  N.,  St. 
Petersbiug,  FL  33702.  Comments  may 
also  be  sent  via  fax  to  727-522-5583. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Copies  of  Amendment  10,  which 
includes  an  Environmental  Assessment, 
a  Regulatory  Impact  Review  (RIR),  and 
an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  are  available  from  the 
Gulf  of  Mexico  Fishery  Management 
Council,  The  Commons  at  Rivergate, 
3018  U.S.  Highway  301  North,  Suite 
1000,  Tampa  Florida  33619-2266. 
phone:  813-228-2815;  fax:  813-833- 
1844.  A  Supplemental  RIR  and  IRFA  are 
available  from  the  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive  N.,  St.  Petersburg,  FL  33702. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Steven  Branstetter,  727-570-5305;  fax 
727-570-5583;  e-mail: 
steve.branstetter@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act),  as  amended  by 
the  Sustainable  Fisheries  Act  (SFA), 
requires  each  Regional  Fishery 
Management  Council  to  submit  any 
fishery  management  plan  or  amendment 
to  NMFS  for  review  and  approval, 
disapproval,  or  partial  approval.  The 
Magnuson-Stevens  Act  also  requires 
that  NMFS,  upon  receiving  a  plan  or 
amendment,  publish  an  announcement 
in  the  Federal  Register  notifying  the 
public  that  the  plan  or  amendment  is 
available  for  review  and  comment.  The 
intended  effect  of  Amendment  10  is  to 
conserve  stocks  of  those  finfish  species 
found  in  the  bycatch,  while  sustaining 
the  viability  of  the  shrimp  fishery  with 
minimum  economic  and  social  impacts. 

NMFS  partially  approved  the 
Council's  Generic  SFA  Amendment  on 
November  17,  1999.  NMFS  recognized 
that  BRD  requirements,  implemented 
through  Amendment  9  to  the  FMP  (63 
FR  1813,  April  14, 1998),  adequately 
addressed  bycatch  reduction 
requirements  for  areas  west  of  Cape  San 
Bias,  Florida  (western  Gulf  of  Mexico). 
However,  NMFS  determined  that 
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bycatch  was  not  reduced  to  the  extent 
practicable  for  the  entire  Gulf  of  Mexico 
shrimp  fishery  because  no  additional 
Ijycatch  reduction  methods  had  been 
proposed  for  the  areas  east  of  Cape  San 
Bias,  Florida  (eastern  Gulf  of  Mexico). 
NMFS  urged  the  Council  to  develop 
additional  management  actions  to 
address  bycatch  in  the  shrimp  fishery  of 
the  eastern  Gulf  of  Mexico  to  be  in 
compliance  with  National  Standard  9. 
NMFS  also  did  not  approve  that  portion 
of  the  Council's  Generic  SFA 
Amendment  regarding  bycatch  reporting 
methodologies,  and  urged  the  Council  to 
develop  standardized  procedures  that 
would  comply  with  provisions  of  the 
Magnuson-Stevens  Act. 

Amendment  10,  if  implemented, 
would  establish  a  requirement  for 
shrimp  vessels  fishing  in  the  EEZ  in  the 
eastern  Gulf  of  Mexico  (east  of  85°30' 
North  Longitude)  to  use  BRDs  capable  of 
reducing  at  least  30  percent  of  the  total 
finfish  catch  by  weight.  This  measure  is 
intended  to  complete  the  Council's 
responsibilities  to  meet  Magnuson- 
Stevens  Act  requirements  to  reduce 
bycatch  in  the  Gulf  of  Mexico  shrimp 
fishery  to  the  extent  practicable. 

Additional  alternatives  considered 
"but  rejected  by  the  Council  included 
effort  reductions  and  area  and  seasonal 
closures.  The  Council  concluded  that 
effort  reduction  is  not  a  viable  option 
until  the  Federal  permit  system, 
implemented  through  Amendment  11 
(67  FR  51074.  August  7,  2002),  is 
operational  and  more  detailed  analyses 


can  be  conducted  on  the  current  size, 
distribution,  and  effort  of  the  shrimp 
fishery  of  the  Gulf  of  Mexico.  The 
Council  also  concluded  that  limited  area 
and  season  closures,  which  may  shift 
effort  instead  of  reducing  it,  would  not 
provide  the  magnitude  of  bycatch 
reduction  that  would  be  achieved  from 
the  use  of  BRDs  in  all  areas  all  year. 

Amendment  10,  if  implemented,  also 
would  establish  a  method  of  reporting 
and  estimating  the  bycatch  in  the 
shrimp  fishery  of  the  Gulf  of  Mexico  by 
using  data  collected  by  an  existing 
fishery  independent  survey,  the 
Southeast  Area  Monitoring  and 
Assessment  Program  (SEAMAP), 
combined  with  NMFS'  best  available 
estimates  of  shrimp  fishing  effort.  The 
Council  determined  that  this  method 
would  provide  the  most  practicable 
solution  to  meet  Magnuson-Stevens  Act 
bycatch  reporting  requirements. 

Additional  alternatives  considered 
but  rejected  by  the  Council  included  the 
expanded  use  of  observers  or 
establishment  of  a  logbook  reporting 
system.  The  Council  determined  that  an 
observer  program  that  would  document 
only  five  percent  of  the  fishing  effort 
would  be  too  expensive  ($13-57 
million)  to  implement,  and  still  would 
require  substantial  extrapolations  of 
bycatch  for  the  remaining  95  percent  of 
all  shrimp  fishing  effort.  The  Coimcil 
rejected  a  logbook  alternative  to  record 
bycatch  because  it  would  require  a 
substantial  time  commitment  and 
burden  on  the  part  of  vessel  captains 


and  crews,  and  because  quality  control 
in  the  logbook  data  would  be  difficult  to 
maintain.  Over  450  species  have  been 
identified  in  Gulf  of  Mexico  shrimp 
trawls,  which  would  require  extensive 
training  in  species  identification  for 
vessel  crews. 

A  proposed  rule  that  would 
implement  measiu'es  outlined  in 
Amendment  10  has  been  received  from 
the  Council.  In  accordance  with  the 
Magnuson-Stevens  Act,  NMFS  is 
evaluating  the  proposed  rule  to 
determine  whether  it  is  consistent  with 
the  FMP,  the  Magnuson-Stevens  Act, 
and  other  applicable  law.  If  that 
determination  is  affirmative,  NMFS  will 
publish  the  proposed  rule  in  the  Federal 
Register  for  public  review  and 
comment. 

Comments  received  by  October  14, 
2003  will  be  considered  by  NMFS  in  its 
decision  to  approve,  disapprove,  or 
partially  approve  the  amendment. 
Comments  received  after  that  date  will 
not  be  considered  by  NMFS  in  this 
decision.  All  comments  received  by 
NMFS  on  the  amendment  or  the 
proposed  rule  during  their  respective 
comment  periods  will  be  addressed  in 
the  final  rule. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  7,  2003. 
Bruce  C.  Morehead, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  F/.t/ieries  Ser\ice. 
|FR  Doc.  03-20681  Filed  8-13-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Doc.  No.  CN-a&-005] 

Notice  of  Re<|uest  for  an  Extension  and 
Revision  of  a  Currently  Approved 
Information  dollection 

AGENCY:  Agric  ultural  Marketing  Service, 

USDA. 

ACTION:  Notici  (  and  request  for 

comments. 


summary:  In 
Paperwork 
U.S.C.  chapt 
announces 
Service's 
approval  fron 
and  Budget 


:e- 
thj 


f  )ri 


th; 


revision  to 

information 

Classification 


DATES 

14,  2003,  wil 


i  ccordance  with  the 
R^uction  Act  of  1995  (44 
35),  this  notice 
Agricultural  Marketing 
(AN4S)  intention  to  request 

the  Office  of  Management 
an  extension  of  and 
currently  approved 
llection  Cotton 
and  Market  News  Service. 
Comn^ents  received  by  October 
be  considered. 


C3l 


ADOmONAL  IN  FORMATION  OR  COMMENTS: 

Interested  pei  sons  are  invited  to  submit 
written  comments  concerning  this 
proposal  to  Jc  hn  Stevens,  Management 
Analyst,  Cott  )n  Prograip,  Agricultural 
Marketing  Se-vice.  USDA.  STOP  0224. 
Comments  sh  ould  be  submitted  in 
triplicate.  Co  nments  may  also  be 
submitted  ele  ctronically  to 
cottoncomnn  nts@usda.gov.  All 
conjments  sh  Duld  reference  the  docket 
number  and  page  number  of  this  issue 
of  the  Feder^  Register.  All  comments 
received  will  be  made  available  for 
public  inspe(  ;tion  at  Cotton  Program, 
AMS,  USDA  Room  2641-S,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250  du  ring  regular  business  hours. 
A  copy  of  th:  s  notice  may  be  found  at 
wwiv.ams.us  ia.gov/cotton/ 
rulemaking.l  itm. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Stevens,  Management  Analyst,  Cotton 
Program,  AN  S,  USDA,  STOP  0224,  1400 
Independen(  e  Ave.,  SW.,  Washington, 


DC  20250-0224,"  telephone  (202)  720- 
3193,  facsimile  (202)  690-1718,  or  e- 
mail  at  johnc.stevens@usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Cotton  Classification  and 
Market  News  Service. 

OMB  Number:  0581,-0009. 
Expiration  Date  of  Approval:  May  31, 
2004. 

Type  of  Request:  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection. 

Abstract:  The  Cotton  Classification 
and  Market  News  Service  program 
provides  market  information  on  Cotton 
prices,  quality,  stocks,  demand  and 
supply  to  growers,  ginners, 
merchandisers,  textile  mills  and  the 
public  for  their  use  in  making  sound 
business  decisions.  The  Cotton  Statistics 
and  Estimates  Act,  U.S.C.  471-476, 
authorizes  and  directs  the  Secretary  of 
Agriculture  to:  (a)  Collect  and  publish 
annually,  statistics  or  estimates 
concerning  the  grades  and  staple  lengths 
of  stocks  of  cotton,  known  as  the 
carryover,  on  hand  on  the  1st  of  August 
each  year  in  warehouses  and  other 
establishments  of  every  character  in  the 
continental  U.S.,  and  following  such 
publication  each  year,  to  publish  at 
intervals,  in  his/her  discretion,  his/her 
estimate  of  the  grades  and  staple  length 
of  cotton  of  the  current  crop  (7  U.S.C. 
471);  (b)  Collect,  authenticate,  publish 
and  distribute  by  radio,  mail,  or 
otherwise,  timely  information  of  the 
market  supply,  demand,  location,  and 
market  prices  of  cotton  (7  U.S.C.  473b). 
The  Agricultural  Marketing  Act  of  1946, 
7  U.S.C.  1621-1627,  authorizes  and 
directs  the  Secretary  of  Agriculture  to 
collect  and  disseminate  marketing 
information,  including  adequate  outlook 
information  on  a  market-area  basis,  for 
the  purpose  of  anticipating  and  meeting 
consumer  requirements,  aiding  in  the 
maintenance  of  farm  income,  and 
bringing  about  a  balance  between 
production  and  utilization  of 
agricultural  products. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Acts  and  to  provide  the  cotton  industry 
the  type  of  information  they  need  to 
make  sound  business  decisions.  The 
information  collected  is  the  minimum 
required.  Information  is  requested  from 
growers,  cooperatives,  merchants, 
manufacturers,  and  other  government 


agencies.  This  includes  information  on 
cotton,  cottonseed  and  cotton  linters. 

The  information  collected  is  used 
only  by  authorized  employees  of  the 
USDA,  AMS.  The  Cotton  Industry  is  the 
primary  user  of  the  compiled 
information  and  AMS  and  other 
government  agencies  are  secondary 
users. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.11  hours  per 
response. 

Respondents:  Cotton  Merchandisers. 
Textile  Mills,  Ginners. 

Estimated  Number  of  Respondents: 
956. 

Estimated  Number  of  Responses  per 
Respondent:  6.94. 

Estimated  Number  of  Responses: 
6,634 

Estimated  Total  Annual  Burden  on 
Respondents:  740. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  John  Stevens, 
Management  Analyst,  Cotton  Programs, 
AMS,  USDA  1400  hidependence 
Avenue,  SW.,  STOP  0224,  Room  2641- 
S,  Washington,  DC  20250.  All  comments 
received  will  be  available  for  public 
inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  conmients  will 
become  a  matter  of  public  record. 

Dated:  August  8,  2003. 
A.J,  Yates, 

Administratur,  Agricultural  Marketing 
Service. 
[FR  Doc.  03-20693  Filed  8-13-03;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[Doc.  No.  CN-03-004] 

Request  for  an  Extension  and  Revision 
to  a  Currently  Approved  Information 
Collection. 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  this  notice 
announces  the  Agricultural  Marketing 
Service's  (AMS)  intention  to  request 
approval  from  the  Office  of  Management 
and  Budget,  for  an  extension  and 
revision  to  the  currently  approved 
information  collection  Cotton  Classing, 
Testing,  and  Standards. 
DATES:  Comments  received  by  October 
14,  2003,  will  be  considered. 
ADDITIONAL  INFORMATION  OR  COMMENTS: 
Interested  persons  are  invited  to  submit 
written  comments  concerning  this 
notice  to  John  Stevens,  Management 
Analyst,  Cotton  Program,  Agricultural 
Marketing  Service,  USDA,  STOP  0224. 
Comments  should  be  submitted  in 
triplicate.  Comments  may  also  be 
submitted  electronically  to 
cottoncomments@usda.gov.  All 
comments  should  reference  the  docket 
number  and  page  number  of  this  issue 
of  the  Federal  Register.  All  comments 
received  will  be  made  available  for 
public  inspection  at  Cotton  Program, 
AMS,  USDA,  Room  2641-S.  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250  during  regular  business  hours. 
A  copy  of  this  notice  may  be  found  at 
mvvv.  ams.  usda  .gov/ cotton/ 
rulemaking.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Stevens,  Management  Analyst,  Cotton 
Program,  AMS,  USDA,  STOP  0224,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-0224,  telephone  (202)  720-- 
3193,  facsimile  (202)  690-1718.  or  e- 
mail  at 

johnc.stevens@usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Cotton  Classing,  Testing,  and 
Standards. 

OMB  Number:  0581-0008. 

Expiration  Date  of  Approval:  May  31, 
2004. 

Type  of  Request:  Extension  and 
Revision  of  a  Currently  Approved 
Information  Collection. 

Abstract:  Information  solicited  is  used 
by  the  USDA  to  administer  and 
supervise  activities  associated  with  the 
classification  or  grading  of  cotton, 


cotton  linters,  and  cottonseed  based  on 
official  USDA  Standards.  The 
information  requires  personal  data,  such 
as  name,  type  of  business,  address,  and 
description  of  classification  services 
requested.  These  programs  are 
conducted  under  the  United  States 
Cotton  Standards  Act  (7  U.S.C.  51b),  the 
Cotton  Statistics  and  Estimates  Act  of 
1927  (U.S.C.  473c).  and  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1622h). 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Acts  and  to  provide  the  cotton  industry 
the  type  of  information  they  need  to 
make  sound  business  decisions.  The 
information  collected  is  the  minimum 
required.  Information  is  requested  from 
growers,  cooperatives,  merchants, 
manufacturers,  and  other  government 
agencies. 

The  information  collected  is  used 
only  by  authorized  employees  of  the 
USDA,  AMS.  The  Cotton  Industry  is  the 
primary  user  of  the  compiled 
information  and  AMS  and  other 
government  agencies  are  secondary 
users. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.08  hours  per 
response. 

Respondents:  Cotton  merchants, 
warehouses,  and  gins. 

Estimated  Number  of  Respondents  ■ 
394. 

Estimated  Number  of  Responses  per 
Respondent:  3.54. 

Estimated  Number  of  Responses: 
1,394. 

Estimated  Total  Annual  Burden  on 
Respondents:  109. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  uUlity;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  inforination  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  may  be  sent  to  John  Stevens, 
Management  Analyst,  Cotton  Programs, 
AMS,  USDA  1400  Independence 
Avenue,  SW.,  STOP  0224.  Room  2641- 
S,  Washington,  DC  20250.  All  comments 
received  will  be  available  for  public 


inspection  during  regular  business 
hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
become  a  matter  of  public  record. 

Dated:  August  8,  2003. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

[FR  Doc.  03-20694  Filed  8-13-03:  8:45  amj 
BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  03-022-2] 

Availability  of  a  Draft  Pest  Risk 
Analysis  for  the  Importation  of  Hass 
Avocados  from  Mexico 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Notice  of  extension  of  conunent 
period. 


SUMMARY:  We  are  extending  the 
conunent  period  for  a  draft  pest  risk 
analysis  prepared  by  the  Animal  and 
Plant  Health  Inspection  Service  relative 
to  a  proposed  rule  currently  under 
consideration  that  would  allow  the 
importation  of  Hass  avocados  fi-om 
Mexico  into  the  entire  United  States  and 
during  all  months  of  the  year.  This 
action  will  allow  interested  persons 
additional  time  to  prepare  and  submit 
comments. 


DATES:  We  will  consider  all  comments 
on  the  draft  pest  risk  analysis  that  we 
receive  on  or  before  September  15,  2003. 
ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  deliverj',  please  send  foin 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  03-022-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  03-022-1.  If  you 
use  e-mail,  address  yoiu  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached   . 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  03-022-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  the  draft  pest  risk  analysis  in 
our  reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
bidependencfe  Avenue  SW., 
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Washington.  D 1  Normal  reading  room 
hours  are  8  a.m .  to  4:30  p.m..  Monday 
through  Friday ,  except  holidays.  To  be 
sure  someone  is  there  to  help  you. 
please  call  (202 )  690-2817  before 
coming. 

APHIS  docui  nents  published  in  the 
Federal  Registi  tr.  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  th  3  Internet  at  http:// 
www.aphis.ust  a.gov/ppd/rad/ 
webrepor.html 

FOR  FURTHER  ItCORMATION  CONTACT:  Dr. 
Ron  A.  Sequeila,  Center  for  Plant  Health 
Science  and  Tichnology.  PPQ,  APHIS. 
1017  Main  Caripus  Drive,  Suite  2500, 
Raleigh.  NC  27  606-5202;  (919)  513- 
2663. 
SUPPLEMENTARr  INFORMATION: 

Background 

On  June  16.  2003,  we  published  in  the 
Federal  Register  (68  FR  35619,  Docket 
No.  03-022-1)  a  notice  advising  the 
public  that  a  draft  pest  risk  analysis  has 
been  prepared  by  the  Animal  and  Plant 
Health  Inspect  ion  Service  relative  to  a 
proposed  rule  currently  under 
consideration  that  would  allow  the 


importation  o 


i  Bass  avocados  from 

Mexico  into  tt  e  entire  United  States  and 
during  all  moi  lbs  of  the  year.  In  that 
notice,  we  stal  ed  that  we  were  making 
the  draft  pest  i  isk  analysis  available  to 
the  public  for  review  and  comment. 
Comments  (  n  the  draft  pest  risk 


analvsis  were 


required  to  be  received  on 


or  before  August  15.  2003.  We  are 
extending  the 
September  1 5 


3  comment  period  until 

^ 5  2003.  This  actiqn  will 

allow  interesti  id  persons  additional  time 
to  prepare  an(  submit  comments. 

Authority:  7  1  J.S.C.  450  and  7701-7772;  21 
U.S.C.  136  and  f36a;  7  CFR  2.22,  2.80,  and 

371.3. 

Done  in  Washington,  EXZ,  this  11th  day  of 
August  2003. 
Kevin  Shea. 

Acting  V 
Health  Inspecti 

[FR  Doc.  03-20  ?32 
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;  Admini^rator,  Animal  and  Plant 
I  Service. 
Filed  8-13-03;  8:45  ami 


J  )n : 


OEPARTMEKT  OF  AGRICULTURE 
Forest  Servioe 

Iron  Ecosystem  Restoration  Project, 
Okanogan-Wtenatchee  National 
Forests,  Kittitas  County,  Washington 
State 


agency: 
action:  Notide 
environment!  il 


Forest  Service.  USDA. 

of  intent  to  prepare  an 
impact  statement. 


SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  reduce  the  risk  of 
wildfire  in  the  Iron  Ecosystem  planning 
area  due  to  the  buildup  of  both  aerial 
and  ground  fuels.  Approximately  12.000 
acres  will  be  analyzed  with  treatment 
expected  on  3.000  to  3.500  acres  within 
the  Swauk  Late  Successional  Reserve 
(LSR).  Much  of  the  area  is  in  Condition 
Class  in  and  IV  fuels  types,  which  are 
greater  than  three  to  four  times  the 
'natxual  range  of  fire  occurrence  in  the 
area.  The  possibility  of  catastrophic 
wildfire  exists  through  ignitions  caused 
both  by  natural  sources  and  increased 
U-affic  on  U.S.  Route  97  and  forest  roads. 

The  Forest  Service  proposes  to  thin 
these  stands  from  below  to  restore  forest 
health  and  resistance  to  stand  replacing 
wildfire,  and  to  be  better  protect  late 
successional  refugia.  Protection  of 
refugia  would  be  achieved  by  breaking 
up  contiguous,  heavy  fuel  loading 
across  the  Swauk  landscape,  focusing 
on  dry  sites  and  sites  at  risk  above  the 
point  of  historical  fire  starts.  Techniques 
such  as  thinning  from  below  (pre- 
commercial  and  commercial), 
mechanical  treatments,  under  biuTiing, 
piling,  top  yarding,  mulching,  and  fuel 
wood  sales  are  proposed  as  tools  reduce 
heavy  fuel  loading.  Re-introduction  of 
prescribed  fire  after  initial  treatments 
are  completed  in  also  proposed.  The 
planning  area  is  located  approximately 
15  miles  northeast  of  Cle  Elum, 
Washington.  The  agency  has  given 
notice  of  the  full  environmental  analysis 
and  decision-making  process  that  will 
occur  on  the  proposal  so  that  interested 
and  affected  people  may  become  aware 
of  how  they  car  participate  in  the 
process  and  contribute  to  the  final 
decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
September  30,  2003. 
ADDRESSES:  Send  written  comments  to 
the  Cle  Elum  Ranger  District,  Attn: 
Floyd  Rogalski,  Natural  Resource 
Planner,  803  West  Second  Street,  Gle 
Elum,  Washington  98922. 
FOR  FURTHER  INFORMATION  CONTACT: 
Floyd  Rogalski,  Natural  Resource 
Planner  Cle-Elum  Ranger  District,  803 
West  Second  Street,  Cle  Elum. 
Washington  98922.  (509)  674-4411. 
SUPPLEMENTARY  INFORMATION:  This 
environmental  impact  statement  (EIS) 
will  analyze  an  areas  for  possible 
treatments  designed  to  improve  forest 
health  while  providing  forest  structiue 
for  wildlife  habitat,  such  as  the 
Northern  Spotted  Owl.  and  protecting 
other  resource  values.  Risk  of  Wildfire 
has  increased  in  the  planning  area  due 
to  the  buildup  of  both  aerial  and  groimd 


fuels,  exclusion  of  fire,  and  past  harvest 
activities.  These  past  treatment  have 
reduced  the  presence  of  health,  vigorous 
growing  trees,  while  increasing  the  risk 
of  stand  replacement  fire  within  an  LSR. 
The  possibility  of  wildfire  ignition 
exists  with  increased  recreational  use 
and  vehicle  traffic  on  U.S.  Highway  97 
and  lateral  roads. 

Purpose  and  Need  for  Action.  Past 
timber  harvest  treatments  removed 
many  of  the  early  serai  species,  leaving 
more  shade  tolerant  species  such  as 
grant  and  Douglas-fir.  Root  diseases  are 
widespread  within  the  planning  area 
with  grand  fir  being  the  most  prone  and 
ciurently  showing  high  mortality  as  a 
result.  Douglas-fir  mistletoe  is  also 
widespread  within  this  area,  affecting 
the  vigor  of  the  stands  and  making  them 
more  susceptible  to  insect  attacks.  Past 
harvest  treatments  also  removed  a 
majority  of  the  dominant  overstory 
trees,  changing  stocking  and 
distribution  levels,  thus  increasing  the 
probability  of  stand  replacement  fire. 

The  primary  pvupose  of  the  Iron' 
Ecosystem  Restoration  Project  is  to 
implement  the  National  Fire  Plan, 
(January  2002)  and  Healthy  Forest 
Initiative  (August  2002)  in  the  planning 
area.  Protection  of  values  at  risk  within 
the  Swauk  LSR  is  ultimately  of  the 
highest  importance.  Values  at  risk  in  the 
planning  area  include  habitat  for 
threatened  and  endangered  species,  late- 
successional  habitat,  wildland  urban 
interface,  aquatic  habitat  values,  water 
quality,  science  values,  and  long-term 
forest  stability  and  forest  health.  A 
.strategic  landscape  plan  would  be 
developed  and  implemented  for 
silviculturally  treating  heavily  stocked 
stands  for  long-term  stability  and 
growth  of  fire  resistant  overstory  trees, 
for  protection  of  the  highest  quality 
spotted  owl  habitat  from  stand 
replacement  fire,  and  for  protection  of 
ciurent  and  planned  home  sites  on 
private  land  in  the  Wildland  Urban 
interface. 

Proposed  Action.  The  proposed  action 
is  to  treat  stands  within  die  project  area 
to  reduce  potential  fire  spread  in  the 
event  of  an  ignition  and  to  improve 
forest  health,  while  continuing  to 
provide  forest  structxue  for  wildlife 
habitat  and  other  resources.  The  Forest 
Service  would  focus  treatment  on  those 
stands  with  greater  tree  densities  and 
higher  fuel  loadings,  considering  their 
location  on  the  landscape  in  terms  of 
aspect  and  slope,  and  the  projected 
benefits  of  manipulation  in  these  stands 
to  enhance  suppression  efforts.  There 
have  been  95  units  identified  that 
involve  stands  that  contain  a  variety  of 
mixed  conifer  and  dry-site  pine  forest. 
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These  unit  vary  in  size  from  5  to  150 
acres. 

The  proposed  action  includes  burning 
natural  meadow  openings  (-120  acres) 
to  stop  the  encroachment  by  tree 
species,  use  of  fire  and/or  mechanical 
treatments  (-2500  acres)  to  restore  open 
pine  stands,  thinning  with  fire  and 
mechanical  treatments  (-3000  acres), 
commercial  removal  of  small  diameter 
trees  in  stands  where  thinning  would 
reduce  competition  and  benefit  residual 
stand  vigor  and  resistance  to  forest 
iiisects  and  disease,  and  mechanical 
piling  and  burning  of  slash  (-2500 
acres)  in  stands  with  high  levels  of 
existing  hazardous  fuel  concentrations. 

The  existing  road  and  trail  system 
needed  to  implement  vegetative 
treatments  within  the  project  area 
would  also  be  evaluated.  This 
evaluation  would  include  the  analysis 
of  mitigation  measures  needed  to  meet 
resource  objectives  within  the  project 
area.  Mitigation  raeasiues  may  include 
relocation,  reconstruction,  closure, 
obliteration  and  decommissioning  of 
existing  roads  and  trails.  The  actual 
miles  of  road  and  trails  that  would  be 
i  affected  by  this  project  have  not  yet 
been  determined;  the  current  road 
density  averages  -2  mi/sq  mile  in  the 
planning  area. 

Possible  Alternatives.  Alternative 
consider  at  this  time  include  following; 
No  Action;  Fuel  Reduction  Outside  of 
Preferred  Owl  Habitat;  Fuel  Reduction 
Outside  of  Preferred  habitat  and 
Breeding  Radii  in  Owl  Habitat;  and  Fuel 
Reduction  Outside  of  Preferred. 
Breeding,  and  Home  Range  Areas  with 
Light  Thinning. 

Nature  of  Decision  To  Be  Made.  The 
decision  to  be  made  is  whether 
vegetative  treatment  and  road  and  trail 
system  changes  should  be  carried  out 
within  the  Iron  Ecosystem  Restoration 
Project  area  and.  if  so.  how,  where,  and 
to  what  extent  across  the  landscape. 

Scoping  Process.  The  proposed^ 
project  was  first  listed  in  the  Wenatchee 
National  Forest  Schedule  of  Proposed 
Actions  in  1997  as  the  Iron  Thin  Project. 
In  January  2000  scoping  letters  were 
sent  to  the  Distiict  NEPA  maihng  fist, 
referring  to  this  project  as  the  Iron  Thin 
Forest  Health  Project.  The  project  has 
been  listed  continuously,  under  one  of 
these  names,  in  the  Schedule  of 
Proposed  Actions  for  the  Okanogan  and 
Wenatchee  National  Forests  since  the 
Second  Quarter  1997  edition. 
Information  will  continue  to  be 
distributed  through  periodic  mailings. 
There  are  no  public  meetings  scheduled 
at  this  time. 

Issues.  At  this  time,  the  preliminary 
issues  identified  include  potential 
impacts  on:  Threatened  and  endangered 


species  habitat;  changes  in  vegetative 
condition  and  forest  succession 
resulting  from  the  proposed  activities; 
treatment  of  fuels  to  modify  fire 
behavior;  cumulative  effects  on  long 
term  site  productivity;  management  of 
the  roads  for  future  access  and  use 
within  the  project  area;  economic 
viability  of  the  project;  and  potential 
impacts  to  visual  quality  along  U.S. 
Highway  97.  Other  issues  considered  in 
analysis  include:  Potential  impacts  to 
cultural  resources  within  the  project 
area;  noxious  weed  concerns;  potential 
effects  to  hydrologic  relationships  and 
fish  habitat  conditions;  potential  effects 
on  recreational  access;  use  within  the 
project  area  [including  winter 
recreation);  and  potential  impacts  to 
Siuvey  and  Manage  species. 

Comment  Requested.  Your  comments 
are  being  sought  to  aid  in  the 
identification  of  additional  issues  that 
shoidd  be  considered  in  the 
development  of  the  EIS.  Public 
participation  will  be  especially 
important  at  several  points  during  the 
analysis.  The  Forest  Service  will  be 
seeking  information,  comments,  and 
assistance  from  Federal,  state.  Tribal, 
and  local  agencies,  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  actions.  This  information  will 
be  used  in  preparation  of  the  draft  EIS. 

Comments  received  in  response  to 
this  notice  and  through  scoping, 
including  names  and  addresses  of  those 
who  comment,  will  be  considered  part 
of  the  public  record  on  this  proposed 
action  and  will  be  available  for  public 
inspection.  Comments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  parts  215  and 
217.  Additionally,  pursuant  to  7  CFR 
1.27(d),  any  person  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
Freedom  of  Information  Act  (FOL\) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that,  under  FOIA, 
confidentiality  may  be  granted  in  only 
very  hmited  circumstances,  such  as  to 
protect  secrets.  The  Forest  Service  will 
inform  the  requester  of  the  agency's 
decision  regarding  the  request  for 
confidentiality,  and  where  the  request  is 
denied;  the  agency  will  return  the 
submission  and  notify  the  requester  that 
the  comments  may  be  resubmitted  with 
or  without  name  and  address  within  a 
specified  number  of  days. 

A  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  is  to  be  available  for 


public  review  by  December  2003.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  Uie  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register.  The  final  EIS  is  scheduled  to 
be  completed  June  2004. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  stiiictiu* 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp  v 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  coulb  he 
raised  at  the  draft  EIS  statement  stage 
but  that  are  not  raised  until  after 
completion  of  the  final  EIS  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Model,  803  F.2d  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris.  490  F.  Supp. 
1334,  1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  il  is  very  important  - 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45 
day  comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  ft  can  meaningfully  consider  them 
and  respond  to  them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Envfronmental  Quality  Regulations  for 
implementing  provisions  of  the  National 
Environmental  IPolicy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

In  the  final  EIS,  the  Forest  Service  is 
required  to  respond  to  substantive 
comments  and  responses  received 
during  the  comment  period  that  pertain 
to  the  environmental  consequences 
discussed  in  the  draft  EIS  and 
applicable  laws,  regulations  and 
policies  considered  in  making  a 
decision  regarding  the  proposal.  The 
Responsible  Official  is  Forest 
Supervisor,  Okanogan- Wenatchee 
National  Forests.  The  Responsible 
Official  will  document  the  decision  and 
rationale  for  the  decision  in  a  Record  of 
Decision.  The  decision  will  be  subject  to 
review  under  Forest  Service  Appeal 
Regidation  (36  CFR  part  215). 
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Dated:  August 
Alan  Quan, 

Deputy  Forest 
[FR  Doc.  03-207*3 
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DEPARTMEN1 
Forest  Service 


OF  AGRICULTURE 


Public  Meetings  of  the  Black  Hills 
National  Forest  Advisory  Board 


agency:  Fores! 
ACTION 


Service,  USDA. 
Noticejof  meeting. 


me^  (ting 
Hill 


fov  r 


mei  iting  I 


imo 


summary:  The 
Forest  Advisol^' 
a  field-trip 
about  Black 
relate  to  Foresi 
Bosworth's 
fire:  invasive  s 
space;  and  un 
management 
members  of  th 
part  of  the 
the  agenda 
with  numerou  > 
City  and  Stxirf  i 
include  travel 
vehicles  with 
clearance,  anc 
will  need  to 
transportation 
to  attend  sho 
at  (605)  673-t 
business  on 
DATES: 

from  8  a.m.  to 
ADDRESSES: 
Center  west 
Rushmore  Rd 
FOR  FURTHER 
Frank  Carroll 
Forest,  25041 
SO,  57730.  (6 

Dated:  Augu 
)ohn  C.  Twiss, 

Black  Hills  i 
[FR  Doc  0.3- 
BILUNG  CODE 


Wednf  sday 


N"  eet 
p  irk 


Black  Hills  National 
Board  (NFAB)  will  hold 
^  to  become  informed 
s  Forest  issues  as  they 
Service  Chief  Dale 
priorities:  Catastrophic 
s  Decies;  loss  of  open 
u  Bgulated  off-road  vehicle 
he  meeting  is  open,  and 
;  public  may  attend  any 
^  but  are  advised  that 
Ives  off-highway  travel 
stops  between  Rapid 
s,  SD.  The  day  will 
on  roads  requiring 
ligh  undercarriage 
members  of  the  public 

de  their  own 
and  food.  Those  planning 
call  Owen  Ernst-Ulrich 
9  bv  the  close  of 
Monday.  August  18,  2003. 

,  August  20,  2003 
5  p.m. 

in  the  Rapid  City  Civic 
king  lot,  444  Mt. 
Rapid  City,  SD. 
ifjFORMATION  CONTACT: 
Black  Hills  National 
North  Highway  16,  Custer, 
i5)  673-9200. 


Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Kootenai  National  Forests' 
Lincoln  Coimty  Resource  Advisory 
Committee  will  meet  on  August  25,  and 
September  8,  2003  at  6:30  p.m.  in  Libby, 
Montana  for  business  meetings.  The 
meetings  are  open  to  the  public. 
DATES:  August  25,  and  September  8, 
2003. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Forest  Supervisor's  Office.  1101  US 
Highway  2  West,  Libby. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Edgmon,  Committee 
Coordinator,  Kootenai  National  Forest  at 
(406)  293-6211,  or  e-mail 
bedgmon@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
topics  include  decisions  on  projects  for 
funding  in  fiscal  year  2004  and 
receiving  public  comment.  If  the 
meeting  date  or  location  is  changed, 
notice  will  be  posted  in  the  local 
newspapers,  including  the  Daily 
Interlake  based  in  Kalispell,  MT. 

Dated:  August  7,  2003. 
Bob  Castaneda, 
Forest  Supenisor. 
[FR  Doc.  03-20700  Filed  8-13-03;  8:45  ami 

BILLING  CODE  3410-1 1-M 


p  OVK 


St  8.  2003. 


NatL}nal  Forest  Supervisor 
20  702  Filed  8-13-03;  8:45  am) 
341  Ml-M 


DEPARTMErfT  OF  AGRICULTURE 

Forest  Servi<^e 

Notice  of  Linboln  County  Resource 
Advisory  Committee  Meeting 


agency: 
ACTION:  Notide 


Forefet  Service,  USDA. 
of  meeting. 


summary:  Pu  • 
the  Federal 
(Pub.  L 
Rural  School^ 


y'd 
92-4  B3 


Dated:  August  6.  2003. 
).  Sharon  Heywood, 
Forest  Supervisor. 

[FR  Doc.  03-20701  Filed  8-13-03;  8:45  am] 
BILUNG  CODE  3410-11-M 


suant  to  the  authorities  in 
visory  Committee  Act 

and  under  the  Secure 
and  Community  Self- 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Shasta  County  Resource  Advisory 
Committee  (RAC) 

agency:  Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Shasta  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
August  27,  2003.  in  Redding,  California. 
The  purpose  of  the  meeting  will  be  to 
hear  presentations  from  applicants 
proposing  projects,  review  project 
proposals,  and  receive  reports  from 
working  committees. 
DATES:  The  meeting  will  be  held  on 
August  27.  2003,  from  8  a.m.  to  noon. 
ADDRESSES:  The  meeting  will  be  held  at 
Redding  Elementary  School  District 
Office.  5885  East  Bonny  view  Rd..  corner 
of  E.  and  S.  Bonnyview  streets  accessed 
by  Interstate-5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Franco,  coordinator,  USDA 
Forest  Service,  (530)  242-2322.  e-mail: 
rfranco@fs.fed.  us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Discussion  is  limited  to  Forest  Service 
staff  and  committee  members.  However, 
time  will  be  provided  for  public  input, 
giving  individuals  the  opportimity  to 
address  the  committee. 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service  ' 

Georgia  Transmission  Corporation; 
Notice  of  Finding  of  No  Significant 
Impact 

agency:  Rural  Utilities  Service,  USDA. 

ACTION:  Notice  of  Finding  of  No 
Significant  Impact. 


SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
with  respect  to  a  request  from  Georgia 
Transmission  Corporation  for  financing 
assistance  from  RUS  to  finance  the 
construction  of  a  230  kV  transmission 
line  in  Heard,  Douglas,  and  Carroll 
Counties.  Georgia. 

FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW.. 
Washington,  DC  20250-1571,  telephone 
(202)  720-0468,  e-mail  at 
bquigel@rus.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  Georgia 
Transmission  Corporation  proposes  to 
construct  a  230  kV  transmissir  i  line 
between  its  existing  230/115  kV 
Yellowdirt  Switching  Station  located 
within  the  boundary  of  Plant  Wansley 
in  Heard  County,  Georgia,  to  the  230/ 
115  kV  Hickory  Level  Substation 
located  approximately  1  mile  south  of 
Interstate  20  and  1.4  miles  west  of  State 
Route  61  and  is  east  of  South  Van  Wert 
Road  in  Carroll  County.  Georgia.  The 
length  of  the  proposed  transmission  line 
is  approximately  31  miles.  The  majority 
of  the  transmission  line  will  parallel  the 
existing  500  kV  Plant  Wansley  to  Villa 
Rica  Transmission  Line.  The 
transmission  line  conductors  will  be 
supported  by  single  concrete  poles  with 
an  above  ground  height  from  66  to  112 
feet.  The  span  between  poles  will  vary 
from  300  to  1050  feet. 

Copies  of  the  Finding  of  No 
Significant  Impact  are  available  from 
RUS  at  the  address  provided  herein  or 
from  Ms.  Gayle  Houston  of  Georgia 
Transmission  Corporation,  2100  East 
Exchange  Place,  Tucker,  Georgia  30085- 
2088  telephone  (770)  270-7748.  Ms. 
Houston's  e-mail  address  is 
gayle.houston@gatrans.com. 


Federal  Register /Vol.  68,  No.  157 /Thursday.  August  14.  2003  /  Notices 


48599 


Dated:  August  8.  2003. 
Blaine  D.  Stocldon, 

Assistant  Administrator.  Electric  Program. 
Rural  Utilities  Service. 

[FR  Doc.  03-20761  Filed  8-13-03;  8:45  am] 
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Dated:  August  8,  2003. 
Raymond  C.  Porfiri. 
Deputy  General  Counsel. 
[FR  Doc.  03-20704  Filed  8-13-03;  8:45  am) 
BILUNG  CODE  6350-01-4M 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Disseminated 
Information 

agency:  Chemical  Safety  and  Hazard 
Investigation  Board. 

ACTION:  Notice  of  availability  of  final 
guidelines. 


SUMMARY:  The  Chemical  Safety  and 
Hazard  Investigation  Board  (CSB) 
announces  that  its  final  Guidelines  for 
Ensuring  and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  the  agency 
have  been  posted  on  the  CSB  Web  site, 
b  ttp  ://www.  csb.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  W.  Warner,  (202)  261-7600. 
SUPPLEMENTARY  INFORMATION:  Section 
515  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-554) 
requires  each  Federal  agency  to  publish 
guidelines  for  ensuring  and  maximizing 
the  quality,  objectivity,  utility,  and 
^ '  integrity  of  the  information  it 

disseminates.  Agency  guidelines  must 
be  based  on  government-wide 
guidelines  issued  by  the  Office  of 
Management  and  Budget  (OMB).  In 
accordance  with  this  statutory 
requirement  and  OMB  instructions,  the 
CSB  has  posted  its  final  Information 
Quality  Guidelines  on  the  agency  Web 
site  {http://www.csb.gov]  and  is 
publishing  this  notice  of  availability. 
The  CSB  previously  posted  interim 
Information  Quality  Guidelines  on  its 
website  and  published  a  notice  of  their 
availability  and  request  for  comments  in 
die  Federal  Register  (68  FR  19968,  April 
23,  2003).  No  comments  were  received 
and  the  final  Information  Quality 
Guidelines  are  unchanged  from  the 
interim  version. 

The  Guidelines  describe  the  CSB's 
procedures  for  ensuring  the  quality  of 
information  that  it  disseminates  and  the 
procedures  by  which  an  affected  person 
or  entity  may  obtain  correction  of 
information  dissemirtated  by  the  CSB 
that  does  not  comply  with  the 
Guidelines. 

(Audiority:  Sec.  515.  Pub.  L.  106-554; 
114  Stat.  2763). 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-475-819] 

Certain  Pasta  from  Italy:  Final  Results 
of  the  Sixth  Countervailing  Duty 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Countervailing  Duty  Administrative 
Review. 


SUMMARY:  On  April  9,  2003,  the 
Department  of  Commerce  published  in 
the  Federal  Register  its  preliminary 
results  of  the  sixth  administrative 
review  of  the  countervailing  duty  order 
on  certain  pasta  from  Italy  for  the  period 
January  1  through  December  31,  2001. 
Based  on  information  received  since 
the  preliminary  results  and  our  analysis 
of  the  comments  received,  the 
Department  has  revised  the  net  subsidy 
rate  for  F.lli  De  Cecco  di  Fillipo  Fare  S. 
Martino  S.p.A.  Therefore,  the  final 
results  differ  from  the  preliminary 
results.  The  final  net  subsidy  rates  for 
the  reviewed  companies  are  listed 
below  in  the  section  entided  "Final 
Results  of  Review." 
EFFECTIVE  DATE:  August  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Cho  or  John  Brinkmann,  AD/ 
CVD  Enforcement,  Group  I,  Office  1, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone  (202)  482-3798  or 
482-4126,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  July  24,  1996,  die  Department  of 
Commerce  ("the  Department  "> 
published  in  the  Federal  Register  (61 
FR  38544)  the  counter\'ailing  duty  order 
on  certain  pasta  from  Italy. 

In  accordance  with  19  CFR 
351.213(b),  this  review  of  the  order 
covers  the  following  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  specifically 
requested:  F.lli  De  Cecco  di  Fillipo  Fara 
S.  Mardno  S.p.A.  ("De  Cecco")  and 
Italian  American  Pasta  Companv.  S.r.L. 
("L\PC"). 

Based  on  withdrawal  of  the  request 
for  review,  we  rescinded  this 


administrative  review  for  Labor  S.r.L.,  F. 
Divella,  S.p.A.,  and  Delverde,  S.p.A. 
[See  Certain  Pasta  from  Italy: 
Preliminary  Results  and  Partial 
Rescission  of  Countervailing  Duty 
Administrative  Review,  68  FR  17346 
(April  9,  2003)  {"Preliminary  Results"). 

Since  the  pubiicaUon  of  the 
Preliminary  Results,  a  case  brief  was 
submitted  on  May  8,  2003,  by  De  Cecco. 
The  Department  did  not  conduct  a 
hearing  in  this  review  because  none  was 
requested. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  typically  sold  in  the  retail' 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags,  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or- 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-Bgg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 
organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Istituto 
Mediterraneo  Di  Certificazione. 
Bioagricoop  Scrl,  QC&I  International 
Services.  Ecocert  Italia,  Consorzio  per  il 
Controllo  dei  Prodotti  Biologici, 
Associazione  Italiana  per  I'Agricoltura 
Biologica,  or  Codex  S.r.L. 

The  merchandise  subject  to  review  is 
currendy  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
{•'HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  customs  purposes,  the  written 
descripdon  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  rulings  to  date: 

(1)  On  August  25,  1997,  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decoraUve  glass  that 
are  sealed  with  cork  or  paraffin  and 
bound  with  raffia,  is  excluded  from  the 
scope  of  the  countervailing  duty  order. 
{See  August  25,  1997,  memorandum 
from  Edward  Easton  to  Richard 
Moreland,  which  is  on  file  in  the 
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Central  Record ;  Unit  {"CRU")  in  Room 
B-099  of  the  m  lin  Commerce  building.) 
(2)  On  July  3  ),  1998,  the  Department 
issued  a  scope  "uling,  finding  that 
multipacks  cor  sisting  of  six  one-pound 
packages  of  pai  ta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scojie  of  the  countervailing 
duty  order.  {s3p  July  30,  1998.  letter 
from  Susan  H.  <uhbach.  Acting  Deputy 
Assistant  Secrt  tary  for  Import 
Administratioii,  to  Barbara  P.  Sidari, 
Vice  President  Joseph  A.  Sidari 
Company,  Inc.  which  is  on  file  in  the 
CRU.) 
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Changes  Since  the  Preliminary  Results 

Based  on  information  received 
subsequent  to  the  Preliminary  Results 
and  our  analysis  of  the  comment 
submitted  in  the  case  brief,  we  have 
made  changes  in  our  calcidation  of  the 
net  subsidies  for  De  Cecco.  These 
cheuiges  are  discussed  in  the  relevant 
section  of  the  Decision  Memomndum. 

Final  Results  of  Review 

In  accordance  with  19  CFR 
351.221(b)(4)(i).  we  calculated  an 
individual  subsidy  rate  for  each 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1  through  December  31.  2001, 
we  determine  the  net  subsidy  rates  for 
producers/exporters  under  review  to  be 
those  specified  in  the  chart  shown 
below. 


Ad  valorem 

Company 

rate  (per- 

cent) 

F.lli  De  Cecco  di  Filippo  Fara 

San  Martino,  S.p.A 

2.01 

Italian  American  Pasta  Com- 

pany, S.r.L 

0.00 
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We  will  instruct  the  U.S.  Bureau  of 
Customs  and  Border  Protection 
("BCBP")  to  assess  countervailing  duties 
a^  indicated  above.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  BCBP  within 
15  days  of  publication  of  these  final 
results  of  review.  The  Department  will 
also  instruct  the  BCBP  to  collect  cash 
deposits  of  estimated  countervailing 
duties  in  the  percentage  detailed  above 
of  the  f.o.b.  invoice  prices  on  all 
shipments  of  the  subject  merchandise 
from  the  producers/exporters  under 
review,  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the  final 
resuhs  of  this  administrative  review. 

The  cash  deposit  rates  for  all 
companies  not  covered  by  this  review 
are  not  changed  by  the  results  of  this 
review.  Thus,  we  will  instruct  BCBP  to 
continue  to  collect  cash  deposits  for 
non-reviewed  companies,  except  Barilla 
G.  e  R.  F.lli  S.p.A.  and  Gruppo 
Agricoltura  Sana  S.r.L.  (which  were 
excluded  from  the  order  dm-ing  the 
investigation),  at  the  most  recent  rate 
applicable  to  the  company.  These  rates 
shall  apply  to  all  non-reviewed 
companies  until  a  review  of  the 
companies  assigned  these  rates  is 
completed.  In  addition,  for  the  period 
January  1  through  December  31,  2001, 
the  assessment  rates  applicable  to  all 
non-reviewed  companies  covered  by 
these  orders  are  the  cash  deposit  rates 
in  effect  at  the  time  of  entry. 


This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.301.  Timely  written 
notification  of  return  or  destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
juid  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Tariff  Act  of  1930,  as  amended 
(19  U.S.C.  1675(a)(1)). 

Dated:  August  7,  2003. 
James  J.  Jochum, 
Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  Discussed  in  the 
Decision  Memorandum 

I.  Subsidies  Valuation  Methodology 

1.  Benchmarks  for  Long-term  Loans  and 
Discount  Rates 

2.  Allocation  Period 

3.  Attribution 

II.  Analysis  of  Programs 

A.  Programs  Previously  Determined  to 
Confer  Subsidies 

1.  Law  64/86  Industrial  Development 
Grants 

2.  Law  488/92  Industrial  Development 
Grants 

3.  Industrial  Development  Loans  Under 
Law  64/86 

4.  Law  341/95  Interest  Contributions  on 
Debt  Consolidation  Loans 

5.  S8cial  Security  Reductions  and 
Exemptions — Sgravi 

6.  IRAP  Exemptions 

7.  Export  Restitution  Payments 

B.  Programs  Determined  to  Be  Not  Used 

1 .  Law  64/86  VAT  Reductions 

2.  Export  Credits  under  Law  227/77 

3.  Capital  Grants  under  Law  675/77 

4.  Retraining  Grants  under  Law  675/77 

5.  Interest  Contributions  on  Bank  Loans 
under  Law  675/77 

6.  Interest  Grants  Financed  by  IRI  Bonds 

7.  Preferential  Financing  for  Export 
Promotion  under  Law  394/81 

8.  Urban  Redevelopment  under  Law  181 

9.  Grant  Received  Pursuant  to  the 
Community  Initiative  Concerning  the 
Preparation  of  Enterprises  for  the  Single 
Market  ("PRISMA") 

10.  Law  183/76  Industrial  Development 
Grants 

11.  Law  598/94  Interest  Subsidies 

12.  Law  236/93  Training  Grants 

13.  European  Regional  Development  Fund 
("ERDF") 

14.  Duty-Free  Import  Rights 

15.  Reriission  of  Taxes  on  Export  Credit 
Insurance  Under  Article  33  of  Law  227/ 
77 

16.  Law  1329/65  Interest  Contributions 
("Sabatini  Law") 

17.  European  Social  Fund  ("ESF") 

18.  Corporate  Income  Tax  (IRPEG) 
Exemptions 
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19.  Export  Marketing  Grants  under  Law 
304/90 
III.  Analysis  of  Comments 
Comment:  Clerical  Error  (De  Cecco) 

[FR  Doc.  03-20782  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  080803A] 

Proposed  Information  Collection; 
Comment  Request;  Social,  Cultural, 
and  Economic  Data  Collection 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

summary:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
t£ike  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  October  14, 
2003. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Ofiicer, 
Department  of  Commerce,  Room  6625, 
14th  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  dHynek@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to  Patricia  Pinto  da  Silva,  508- 
495-2370,  or 
patricia.pinto.da.silva@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

In  order  to  address  National 
Environmental  Policy  Act  (NEPA)  and 
Magnuson-Stevens  Fishery 
Conservation  and  Memagement  Act 
(MSA)requirements,  NOAA  Fisheries 
social  scientists  need  to  collect  a  broad 
range  of  socicd,  cidtural  and  econoniic 
information  currently  unavailable. 
NOAA  Fisheries  social  scientists 
conduct  and  support  scientifically 
rigorous  research  as  well  as  apply 
research  findings  to  fishery  management 
needs.  This  research  is  designed  to 
improve  social  science  data  related  to 


the  hiunan  dimensions  of  fisheries 
management  by: 

1.  Investigating  social,  cultiual  and 
economic  issues/processes  related  to 
marine  fishery  stakeholders  including, 
but  not  limited  to,  commercial  and 
recreational  fishermen,  subsistence 
fishermen,  fishing  vessel  owners, 
fishermen's  families,  fish  processors  and 
processing  workers,  and  related  fishery 
support  businesses,  and  fishing 
communities  as  defined  in  MSA  §  3(16); 

2.  Improving  the  ciurent  knowledge  of 
baseline  information  related  to  marine 
fishery  stakeholders,  as  described  in  (1) 
above; 

3.  Monitoring  and  measuring  trends 
among  marine  fishery  stakeholders,  as 
described  in  (1)  above,  affected  by 
fishery  management  decisions. 

n.  Method  of  Collection 

Qualitative  and  quantitative  research 
methods  will  be  used  to  collect  social, 
cultural  and  economic  data.  Examples 
of  qualitative  methods  that  will  be 
employed  are  ethnographic  research, 
focus  groups,  informal  and  formal 
structured  and  imstructured  interviews, 
and  participant  observation.  Examples 
of  quantitative  methods  that  will  be 
used  include  paper  and  phone  surveys 
and  questionnaires. 

m.  Data 

OMB  Number.  None. 

Form  Number.  None. 

Type  of  Review.  Regidar  submission. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
and  State,  Local,  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
6,000. 

Estimated  Time  Per  Response:  60 
minutes  (the  response  times  for  specific 
surveys  will  vary  fi-om  5  minutes  to 
multiple  hours). 

Estimated  Total  Annual  Burden 
Hours:  7,000. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 


or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  also  will 
become  a  matter  of  public  record. 

Dated:  August  6,  2003. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  03-20682  Filed  8-13-03;  8:45  am) 
BILLING  CODE  3S10-22-« 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Submission  for  OMB  Emergency 
Review 

AGENCY:  Corporation  for  National  and     ' 
Community  Service. 
ACTION:  Notice. 

SUMMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  submitted  the  following 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  (PRA  95)  (44 
U.S.C.  Chapter  35).  The  Corporation 
requested  that  OMB  review  and  approve 
its  emergency  request  by  August  15, 
2003,  for  a  period  of  six  months.  A  copy 
of  this  ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
contacting  the  Corporation  for  National 
and  Commimity  Service,  Office  of 
Public  Affairs.  Ms.  Rhonda  Taylor,  (202) 
606-5000,  Ext.  282,  or  by  e-mail  at 
R  Taylor@cns.gov. 

Unfortimately,  since  the  Corporation 
requested  OMB'«  approval  of  this 
emergency  request  by  August  15,  2003, 
there  will  be  not  enough  time  for  the 
public  to  provide  comments  through 
this  Federal  Register  notice  before  the 
approval  date.  Therefore,  there  will  be 
no  public  comment  period  regarding 
this  notice.  However,  if  OMB  approves 
the  emergency  request  for  six  (6) 
months,  the  Corporation  will  be  asking 
for  the  public's  comment  during  that 
time  period. 

Type  of  Review:  Emergency  request. 

Agency:  Corporation  for  National  and 
Community  Service.  . 

Title:  President's  Volunteer  Service 
Award  Applications/Order  Form. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Citizens  of  the  United 
States. 

Total  Respondents:  200,000. 

Frequency:  On  occasion. 
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Average  TJme  Per  Response:  20 
minutes. 

Estimated  Total  Burden  Hours: 
100.000  hou;s 

Total  Bun  en  Cost  (capital/startup): 
1.654.000. 


Total  Burden 
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Dated:  Augu  X  8.  2003. 
Barbara  Taylo ', 

Director,  Office 
|FR  Doc.  03-2 
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of  Public  Affairs. 

Filed  8-13-03;  8:45  am) 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0115] 

Federal  Acquisition  Regulation; 
Information  Collection;  Notification  of 
Ownership  Changes 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance  (9000-0115). 

SUMMARY:  Under  the  provisions  of  the 
PaperworLReduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  will  be  submitting  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  notification  of  ownership 
changes.  This  OMB  clearance  expires  on 
November  30,  2003. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
October  14,  2003. 
ADDRESSES:  Submit  comments, 
including  suggestions  for  reducing  this 
burden  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Loeb.  Policy  Advisor.  Office  of 
Acquisition  Policv,  GSA,  (202)  501- 
0650. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

Allowable  costs  of  assets  are  limited 
in  the  event  of  change  in  ownership  of 
a  contractor.  Contractors  are  required  to 


provide  the  Government  adequate  and 
timely  notice  of  this  event  per  the  FAR 
clause  at  52.215-19,  Notification  of 
Ownership  Changes. 

B.  Annual  Reporting  Burden 

Respondents:  100. 

Responses  Per  Respondent:  1. 

Total  Responses:  100. 

Houii)  Per  Response:  1.25.  , 

Total  Burden  Hours:  125. 

Obtaining  Copies  of  Proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035. 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0115, 
Notification  of  Ownership  Changes,  in 
all  correspondence. 

Dated:  August  5.  2003. 
Laura  G.  Auletia, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  03-20686  Filed  8-13-03;  8:45  am) 
BILUNG  CODE  682&-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0096] 

Federal  Acquisition  Regulation; 
Submission  for  OMB  Review;  Patents 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  comments 
regarding  an  extension  to  an  existing 
OMB  clearance  (9000-0096). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  patents.  A  request  for  public 
comments  was  published  in  the  Federal 
Register  at  68  FR  35633  on  June  16, 
2003.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 


Federal  Register /Vol.  68.  No.  157 /Thursday.  August  14,  2003 /Notices 


48603 


valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
September  15,  2003. 

ADDRESSES:  Submit  comments  including 
suggestions  for  reducing  this  burden  to: 
FAR  Desk  Officer,  OMB,  Room  10102, 
NEOB,  Washington,  DC  20503,  and  a 
copy  to  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
Room  4035  1800  F  Street,  NW., 
Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Goral,  Acquisition  Policy 
Division,  GSA  (202)  501-3856. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  patent  coverage  in  FAR  subpart 
27.2  requires  the  contractor  to  report 
each  notice  of  a  claim  of  patent  or 
copyright  infringement  that  came  to  the 
contractor's  attention  in  connection 
with  performing  a  Government  contract 
above  a  dollar  value  of  $25,000  (sections 
27.202-1  and  52.227-2).  The  contractor 
is  also  required  to  report  all  royalties 
anticipated  or  paid  in  excess  of  $250  for 
the  use  of  patented  inventions  by 
furnishing  the  name  and  address  of 
licensor,  date  of  license  agreement, 
patent  number,  brief  description  of  item 
or  component,  percentage  or  dollar  rate 
of  royalty  per  unit,  unit  price  of  contract 
item,  and  number  of  units  (sections 
27.204-1,  52.227-6,  and  52.227-9).  The 
information  collected  is  to  protect  the 
rights  of  the  patent  holder  and  the 
interest  of  the  Government. 

B.  Annual  Reporting  Burden 

Number  of  Respondents:  30. 

Responses  Per  Respondent:  1. 

Total  Responses:  30. 

Average  Burden  Hours  Per  Response: 
.5. 

Total  Burden  Hours:  15. 

Obtaining  copies  of  proposals: 
Requesters  may  obtain  a  copy  of  the 
information  collection  documents  from 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  Room  4035, 
1800  F  Street,  NW.,  Washington,  DC 
20405,  telephone  (202)  501-4755.  Please 
cite  OMB  Control  No.  9000-0096. 
Patents,  in  all  correspondence. 

Dated:  August  7,  2003. 
Laura  G.  Auletta. 

Director,  Acquisition  Policy  Division. 

[FR  Doc.  03-20792  Filed  8-13-03;  8:45  am) 

BILUNG  CODE  6820-EP-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EGO^-87-000,  et  al.] 

Hardee  Power  Partners,  Limited,  et  al.; 
Electric  Rate  and  Corporate  Filings 

August  5,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Hardee  Power  Partners,  Limited 

[Docket  No.  EG03-87-0001 

Take  notice  that  on  July  31.  2003, 
Hardee  Power  Partners,  Limited  (Hardee 
Power)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  Section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935, 
as  amended,  and  part  365  of  the 
Commission's  regulations,  on  and  as  of 
the  time  at  which  a  proposed 
transaction  that  will  result  in  a  change 
in  Hardee  Power's  upstream  owners 
closes  (Transaction  Closing  Time). 

Hardee  Power  states  that  as  of  the 
Transaction  Closing  Time,  Hardee 
Power,  a  Florida  limited  partnership, 
will  be  engaged  directly  and  exclusively 
in  the  business  of  operating  all  or  part 
of  one  or  more  eligible  facilities  located 
in  Florida.  Hardee  Power  further  states 
that  the  eligible  facilities  will  consist  of 
an  approximate  370  MW  natural  gas 
/No.  2  oil  fired  electric  generation  plant 
and  related  interconnection  facilities 
and  that  the  output  of  the  eligible 
facilities  will  be  sold  at  wholesale. 

Comment  Date;  August  26,  2003. 

2.  American  Ref-Fuel  Company  of 
Delaware  Valley,  L.P. 

[Docket  No.  ER00-2677-O02J 

Take  notice  that  on  July  31,  2003, 
American  Re-Fuel  Company  of 
Delaware  Valley,  L.P.,  (ARC  Delaware 
Valley)  tendered  for  filing  its  triennial 
market  power  update  pursuant  to  an 
unpublished  Order  issued  by  the 
Commission  in  Docket  No.  EROO-2677- 
000  on  July  14,  2000,  granting  ARC 
Delaware  market-based  rate 
authorization. 

Comment  Date;  August  21,  2003. 

3.  Northwestern  Energy,  a  Division  of 
Northwestern  Corporation 

[Docket  No.  ER03-329-002) 

Take  notice  that  on  July  30,  2003,  as 
supplemented  on  July  31,  2003, 
Northwestern  Energy  (NWE),  a  division 
of  Northwestern  Corporation  tendered 


for  filing,  an  amendment  to  its  July  15, 
2003,  compliance  filing  in  Docket  No. 
ER03-329-001  filed  pursuant  to  the 
Commission's  Order  issued  February  13, 
2003,  in  Docket  No.  ER03-329-000. 
Comment  Date:  August  21 ,  2003. 

4.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-807-001I 

Take  notice  that  on  July  28,  2003.  PJM 
Interconnection,  L.L.C.  (PJM)  submitted 
for  filing  amendments  to  the  PJM  Open 
Access  Transmission  Tariff  and  the 
Amended  and  Restated  Operating 
Agreement  of  PJM  in  compliance  with 
Commission  Order  issued  June  27,  2003, 
in  Docket  No.  ER03-807-O00. 

Comment  Date:  August  18,  2003. 

5.  NRG  Energy  Center  Paxton,  Inc. 

[Docket  No.  ER03-933-0011 

Take  notice  that  on  July  24,  2003, 
NRG  Energy  Center  Paxton,  Inc., 
(Paxton)  filed  an  amendment  to  its  June 

6.  2003,  filing  under  section  205  of  the 
Federal  Power  Act,  part  35  of  the 
regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
and  Commission  Order  No.  614, 
requesting  that  the  Commission  (1) 
accept  for  filing  a  revised  market-based 
rate  tariff  and  (2)  grant  any  waivers 
necessary  to  make  the  revised  tariff 
sheets  effective  on  June  30.  2003. 
Paxton's  states  that  the  proposed  tariff 
revisions  merely  seek  to  properly 
update  the  name  of  the  entity,  as  well 
as  designate,  update  and  conform  the 
tariff  to  a  format  like  those  that  the 
Commission  has  approved  for  Paxton's 
affiliates. 

Comment  Date:  August  2 1 ,  2003. 

6.  FPL  Energy  Wyoming,  LLC 

[Docket  No.  ER03-1 025-001 1 

Take  notice  that  on  July  31,  2003.  FPL 
Energy  Wyoming,  LLC  tendered  for 
filing  an  amendment  to  its  application, 
originally  submitted  on  July  2,  2003,  for 
authorization  to  sell  energy  and  capacity 
at  market-based  rates  pursuant  to 
section  205  of  the  Federal  Power  Act. 

Comment  Date:  August  21,  2003. 

7.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-1090-001J 

Take  notice  that  on  July  31,  2003,  the 
California  Independent  System  Operator 
Corporation  (ISO)  filed  an  amendment 
to  the  Participating  Generator 
Agreement  (PGA)  between  the  ISO  and 
Energia  Azteca  X,  S.  de  R.L.  de  C.V. 
(EAX)  originally  submitted  on  July  18, 
2003.  The  ISO  states  that  it  neglected  to 
include  the  cover  sheet  required  by 
Order  No.  614  in  its  July  18,  2003,  filing 
and  is  resubmitting  the  PGA,  including 
the  required  cover  sheet. 
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ISO  states 
is  being 
same  as  Hied 

Comment 


that  no  substantive  change 
!  and  the  terms  remain  the 
on  July  18.  2003. 

Date;  August  21,  2003. 


E«03- 


8.  Roswell  I  nergy.  Inc. 

[Docket  No 

Take 
Roswell 
with  the 
Cancellatior 
1.  Roswell 
from  any 
requirementfe 
not.  and  has 
of  generatin 
power, 


1137-0001 
notice  that  on  July  31.  2003, 
y.  Inc.  (Roswell)  filed 
Coiimission  a  Notice  of 

of  Rate  Schedule  FERC  No. 
r  (quests  that  they  be  released 
all  report  filing 
Roswell  states  that  it  is 
never  been,  in  the  business 
and  transmitting  electric 


anl 


Comment  Date:  August  21.  2003. 


9.  Idaho  Poi  /er  Company 

E?03-l  138-0001 
noti(le  that  on  July  31,  2003, 

Company  filed  a  Notice  of 
of  FERC  Electric  Tariff 
Volume  No.  5,  Service 
Hlo.  147. 


(Docket  No 

Take 
Idaho  Powei 
Cancellation 
First  Revisec 
Agreement 

Comment 


Date;  August  21.  2003. 


10.  Vennonl 
Corporation 


Yankee  Nuclear  Power 


[Docket  No.  EkOS-l 

Take  notic  e 
Vermont  Yaikee 
Corporation 
submitted 
reduce  Vernlont 
electric  rate; . 
that  the 

aspect  of  Vermont 
accrual  for 
other  than 
Yankee's 

Vermont 
this  filing 

Yankee's  wh  olesale 
regulators  in 
Massachusel  ts 
and  Vermon 

Comment 


139-000] 
that  on  July  31,2003, 

Nuclear  Power 
Vermont  Yankee) 
filing  an  application  to 
Yankee's  wholesale 
Vermont  Yankee  states 
app^cation  affects  only  a  single 
Yankee's  rates — the 
retirement  benefits 
pensions  for  Vermont 
loyees. 

ankee  states  that  copies  of 
e  been  served  on  Vermont 

customers  and 
the  states  of  Connecticut, 
Maine,  New  Hampshire, 


fcr 


past- 


ern D 


,  hav 


?ate;  August  21,  2003. 


11.  Entergy  !  lervices,  Inc 


Ei  t03 


rev  sions 


(Docket  No 

Take  notice 
Entergy  S 
behalf  of  Enljergv 
Gulf  States. 
Entergy  Mississippi 
New  Orleans 
Entergy  Ope  at: 
for  filing 
creditworthi  i 
and  other  re!  ated 
Open  Access 
Entergy  Ope  ating 
the  proposec 
creditworthijie; 
procedures 
protect  Ente^y 
payment. 


1140-000) 
that  on  July  31,2003, 
:es.  Inc.,  (Entergy)  on 
Arkansas,  Inc.,  Entergy 
nc,  Entergy  Louisiana,  Inc., 
Inc.,  and  Entergy 
Inc.,  (collectively,  the 
ing  Companies)  tendered 
to  the 
ess  provision  (section  11) 

provisions  of  Entergy's 
Transmission  Tariff. 

Companies  states  that 
revisions  provide  specific 

ss  requirements  and 
r  customers  to  better 
from  risk  of  non- 


Comment  Date:  August  21,  2003. 

12.  New  England  Power  Pool  and  ISO 
New  England  Inc. 

(Docket  No.  ER03-n41-000] 

Take  notice  that  on  July  31,  2003,  the 
New  England  Power  Pool  (NEPOOL) 
Participants  Conunittee  and  ISO  New 
England  Inc.,  submitted  for  filing 
changes  to  the  New  England  Power  Pool 
Agreement,  including  the  NEPOOL 
Open  Access  Transmission  Tariff  (the 
100th  Agreement).  NEPOOL  states  that 
the  100th  Agreement  is  designed  to 
implement  a  comprehensive 
transmission  cost  allocation  method  for 
New  England. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  NEPOOL  Participants,  Non- 
Participant  Transmission  Customers  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  Date:  August  21,  2003. 

13.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-1 142-000] 

Take  notice  that  on  July  31,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  a  construction  service 
agreement  (CSA)  among  PJM,  Pleasants 
Energy,  L.L.C.  and  Monongahela  Power 
Company,  The  Potomac  Edison 
Company,  and  West  Perm  Power  . 
Company  dba  Allegheny  Power. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  a  July  17,  2003, 
effective  date  for  the  CSA.  PJM  states 
that  copies  of  this  filing  were  served 
upon  the  parties  to  the  agreement  and 
the  state  regulatory  commissions  within 
the  PJM  region. 

Comment  Date:  August  21,  2003. 

14.  PJM  Interconnection,  L.L.c. 

(Docket  No.  ER03-1 143-000] 

Take  notice  that  on  July  31,  2003.  PJM 
Interconnection,  L.L.G.  (PJM),  submitted 
for  filing  an  interconnection  service 
agreement  (ISA)  and  a  construction 
service  agreement  (CSA)  among  PJM 
and  Meyersdale  Windpower,  L.L.C.  and 
Pennsylvania  Electric  Company  a 
FirstEnergy  Company. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  a  July  17,  2003 
effective  date  for  the  ISA  and  CSA.  PJM 
states  that  copies  of  this  filing  were 
served  upon  the  parties  to  the 
agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  August  21,  2003. 

15.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-1144-000] 

Take  notice  that  on  July  31,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 


for  filing  an  interconnection  service 
agreement  (ISA)  among  PJM,  PSEG 
Fossil  LLC  and  Public  Service  Electric 
and  Gas  Company  and  a  notice  of 
cancellation  of  an  interim  ISA  that  has 
terminated. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  a  July  2,  2003, 
effective  date  for  the  ISA.  PJM  states 
that  copies  of  this  filing  were  served 
upon  the  parties  to  the  agreements  and 
the  state  regulatory  commissions  within 
the  PJM  region. 

Comment  Date:  August  21,  2003. 

16.  Northwestern  Corporation 

[Docket  No.  ESO3-44-OO0) 

Take  notice  that  on  July  29,  2003, 
Northwestern  Corporation 
(Northwestern)  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking:  (1) 
Authorization  to  issue  no  more  than 
$775  million  of  indebtedness;  (2) 
authorization  to  issue  up  to  200  million 
additional  shares  of  common  stock  and 
50  million  shares  of  preferred  stock;  and 
(3)  an  extension  of  the  authority  granted 
in  Docket  No.  ES02-39-000. 

Northwestern  also  requests  a  waiver 
from  the  Commission's  competitive 
bidding  and  negotiated  placement 
requirements  at  18  CFR  34.2. 

Comment  Date:  August  18,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
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via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20687  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  671 7-01 -f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0076,  FRL-7544-3] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  National  Listing  of 
Advisories,  EPA  ICR  Number  1959.02, 
0MB  Control  Number  204(M)026 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  a 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB).  This  is 
a  request  to  renew  an  existing  approved 
collection.  This  ICR  is  scheduled  to 
expire  on  January  31,  2004.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  October  14,  2003. 
ADDRESSES:  Submit  your  comments, 
referencing  Docket  ID  No.  OW-2003- 
0076,  to  EPA  online  using  EDOCKET 
(our  preferred  method),  by  e-mail  to 
OW-Docket@epa.gov,  or  by  mail  to:  EPA 
Docket  Center,  Environmental 
Protection  Agency,  Water  Docket 
MC4101T,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460,  attention: 
Information  Collection  Request  for  the 
National  Listing  of  Advisories. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  D.  Bigler,  National  Program 
Manager,  National  Fish  and  Wildlife 
Contamination  Program  (4305T),  Office 
of  Science  and  Technology,  U.S.  EPA, 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  566-0389;  fax  number: 
(202)  566-0409;  e-mail  address: 
bigler.jeff@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  EPA 

has  established  a  public  docket  for  this 
ICR  under  Docket  ID  number  OW-2003- 


0076,  which  is  available  for  public 
viewing  at  the  Water  Docket  in  the  EPA 
Docket  Center  (EPA/DC),  EPA  West, 
Room  B102, 1301  Constitution  Ave., 
NW.,  Washington,  DC.  The  EPA  Docket 
Center  Public  Reading  Room  is  open 
from  8:30  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  niunber  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Water 
Docket  is  (202)  566-2426.  An  electronic 
version  of  the  public  docket  is  available 
through  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  obtain  a  copy  of  the  draft 
collection  of  information,  submit  or 
view  public  comments,  access  the  index 
listing  of  the  contents  of  the  public 
docket,  and  to  access  those  documents 
in  the  public  docket  that  are  available 
electronically.  Once  in  the  system, 
select  "search,"  then  key  in  the  docket 
ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  The  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET.  For  further  information 
about  the  electronic  docket,  see  EPA's 
Federal  Register  notice  describing  the 
electronic  docket  at  67  FR  38102  (May 
31,  2002),  or  go  to  http://www.epa.gov./ 
edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are 
Administrators  of  Public  Health  and 
Environmental  Quality  Programs  in 
State  and  tribal  governments  (NAICS 
92312/SIC  9431  and  NAICS  92411/SIC 
9511). 

Title:  National  Listing  of  Advisories. 

Abstract:  The  National  Listing  of  Fish 
and  Wildlife  Advisories  (NLFWA) 
Database  contains  information  on  the 
number  of  new  advisories  issued  by 
each  state,  territory,  or  tribe  annually. 
The  advisory  information  collected 
identifies  the  waterbody  under  advisory. 


the  fish  or  shellfish  species  and  size 
ranges  included  in  the  advisory,  the 
chemical  contaminants  and  residue 
levels  causing  the  advisory  to  be  issued, 
the  waterbody  type  (river,  lake,  estuary, 
coastal  waters),  and  the  target 
populations  to  whom  the  advisory  is 
directed.  This  information  is  collected 
under  the  authority  of  section  104  of  the 
Clean  Water  Act,  which  provides  for  the 
collection  of  information  to  be  used  to 
protect  human  health  and  the 
enviroimient.  The  results  of  the  survey 
are  shared  with  states,  territories,  tribes, 
other  federal  agencies,  and  the  general 
public  through  the  NLFWA  database 
and  the  distribution  of  annual  fish 
advisories  fact  sheets.  The  responses  to 
the  survey  are  volxmtary  and  the 
information  requested  is  part  of  the  state 
public  record  associated  with  the 
advisories.  No  confidential  business 
information  is  requested.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  a 
collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  in  40  CFR.  The  EPA 
would  like  to  are  listed  in  40  CFR  part 
9. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utiUty,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  annual  pubfic 
reporting  burden  for  the  collection  of 
information  (averaged  over  the  first 
three  years  of  the  information  collection 
request)  is  3,566  labor  hours  per  year. 
This  includes  one  response  per  year 
from  92  respondents  with  an  average  of 
38.76  hours  per  response.  The  total 
aimualized  cost  to  the  respondents  is 
estimated  at  $529.00.  No  capital  or 
startup  costs  are  required.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
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provide 
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to  review 

install,  and 

systems  for 

validating. 

processing 

information 

providing  i 

existing 

previously 

requirement: 

to  respond 

information 

complete 

information 

disclose  the 


infprmation  to  or  for  a  Federal 
includes  the  time  needed 
ii  structions;  develop,  acquire, 
utilize  technology  and 
the  purposes  of  collecting, 
i  ind  verifying  information, 
i  md  maintaining 
,  and  disclosing  and 
1  (formation;  adjust  the 
to  comply  with  any 
pplicable  instructions  and 
s;  train  persoimel  to  be  able 
a  collection  of 
search  data  sources; 
review  the  collection  of 
and  transmit  or  otherwise 
information. 


WSfS 


lOi 


ai  d 


Dated:  Audust  8,  2003. 
Geoffrey  H.  (  rubbs. 

Director,  Offi  :e  of  Science  and  Technology. 
(FR  Doc.  03-  10779  Filed  8-13-03:  8:45  am] 

BH.UNG  CODE  (  560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OW-2003-0^,  FRL-7544-6] 

Agency  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request;  Questionnaire  for 
Nominees  for  the  Annual  National 
Clean  Water  Act  Recognition  Awards 
Program,  Ef>A  ICR  1287.06,  0MB 
Control  Nuitiber  2040-0101 


AGENCY:  Entironmental  Protection 

Agency 

ACTION:  Not 


ce. 


SUMMARY:  Ii  compliance  with  the 
Paperwork  1  teduction  Act  (44  U.S.C. 
3501  et  seq.  ,  this  document  annoimces 
that  EPA  is  )lanning  to  submit  a 
continuing  nformation  Collection 
Request  (ICl :)  to  the  Office  of 
Management  and  Budget  (0MB).  This  is 
a  request  to  renew  an  existing  approved 
collection.  T  his  ICR  is  scheduled  to 
expire  on  F(  bruary  29,  2004.  Before 
submitting  t  le  ICR  to  0MB  for  review 
and  approvj  1,  EPA  is  soliciting 
conaments  o  i  specific  aspects  of  the 
proposed  in  brmation  collection  as 
described  b«  low. 

DATES:  Com  nents  must  be  submitted  on 
or  before  Oc  tober  14,  2003. 
ADDRESSES:  ISubmit  your  comments, 
referencing  docket  ID  number  OW- 
2003-0064,  to  EPA  online  using 
EDOCKET  (i  )ur  preferred  method),  by 
e-mail  to  om  ■docket@epa.gov,  or  by  mail 
to:  EPA  Doc  cet  Center,  Environmental 
Protection  /  gency.  Office  of  Water 
Docket,  MC  4101-T,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  2D460. 
FOR  FURTHErt  INFORMATION  CONTACT: 
Maria  E.  Cai  apbell,  Miuiicipal 


Assistance  Branch,  MC  4204-M, 
Enviroimiental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
ex:  20460;  telephone  number:  202-564- 
0628;  fax  number:  202-501-2396;  e-mail 
address:  campbell.maria@epa,gov. 

SUPPLEMENTARY  INFORMATION:  EPA  has 
established  a  public  docket  for  this  ICR 
under  Docket  ID  number  OW-2003- 
0064,  which  is  available  for  public 
viewing  at  the  Office  of  Water  Docket  in 
the  EPA  Docket  Center  (EPA/DC).  EPA 
West,  Room  B102, 1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  Public  Reading  Room  is 
open  from  8:30  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Reading  Room  is  (202)  566-1744,  and 
the  telephone  number  for  the  Office  of 
Water  Docket  is  (202)  566-2426.  An 
electronic  version  of  the  public  docket 
is  available  through  EPA  Dockets 
(EDOCKET)  at  http://www.epa,gov/ 
edocket.  Use  EDOCKET  to  obtain  a  copy 
of  the  draft  collection  of  information, 
submit  or  view  public  comments,  access 
the  index  listing  of  the  contents  of  the 
public  docket,  and  to  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
docket  ID  number  identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  within  60 
days  of  this  notice.  EPA's  policy  is  that 
pi^lic  conunents,  whether  submitted 
electronically  or  in  paper,  will  be  made 
available  for  public  viewing  in 
EDOCKET  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  public 
disclosure  is  restricted  by  statue.  When 
EPA  identifies  a  comment  containing 
copjrrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  conunent, 
including  copyrighted  material,  will  be 
available  in  the  public  docket.  Although 
identified  as  an  item  in  the  official 
docket,  information  claimed  as  CBI,  or 
whose  disclosure  is  otherwise  restricted 
by  statute,  is  not  included  in  the  official 
public  docket,  and  will  not  be  available 
for  public  viewing  in  EDOCKET.  For 
further  information  about  the  electronic 
docket,  see  EPA's  Federal  Register 
notice  describing  the  electronic  docket 
at  67  FR  38102  (May  31.  2002),  or  go  to 
http://www.epa.gov. /edocket. 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  public 
wastewater  treatment  plants, 
municipalities,  industries,  universities, 
manufacturing  sites  and  States. 


Title:  Questionnaire  for  Nominees  for 
the  Annual  National  Clean  Water  Act 
Recognition  Awards  Program. 

Abstract:  This  ICR  requests  re- 
approval  to  collect  data  from  EPA's 
National  Clean  Water  Act  Recognition 
Awards  nominees.  The  awards  are  for 
the  following  program  categories: 
Operations  and  Maintenance  (O&M) 
Excellence,  Biosolids  (Biosolids) 
Management  Excellence,  Combined 
Sewer  Overflow  Control  (CSO)  Program 
Excellence  and  Storm  Water  (SW) 
Management  Excellence. 

Note:  Information  collection  approval  for 
the  Pretreatment  Awards  Program  is  included 
in  the  National  Pretreatment  Program  ICR 
(OMB  No.  2040.0009,  EPA  ICR  No.  0002.09), 
approved  through  September  30,  2003.  The 
National  Clean  Water  Act  Recognition 
Awards  Program  is  managed  by  EPA's  Office 
of  Wastewater  Management  (OWM).  The 
Awards  Program  is  authorized  under  Section 
501(e)  of  the  Clean  Water  Act,  as  amended. 
The  Awards  Program  is  intended  to  provide 
recognition  to  municipalities  and  industries 
which  have  demonstrated  outstanding 
technological  achievements,  innovative 
processes,  devices  or  other  outstanding 
methods  in  their  waste  treatment  and 
pollution  abatement  programs. 
Approximately  50  awards  are  presented 
annually.  The  achievements  of  these  award 
winners  are  summarized  in  reports,  news 
articles,  national  publications,  and  Federal 
Register  Notice. 

Submission  of  information  on  behalf 
of  the  respondents  is  voluntary.  No 
confidential  information  is  requested. 
The  Agency  only  collects  information 
from  award  nominees  under  a  currently 
valid  OMB  control  number.  The  OMB 
control  numbers  for  EPA's  regulations 
are  listed  in  40  CFR  part  9  and  48  CFR 
chapter  15.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 
The  OMB  control  niunbers  for  EPA's 
regulations  in  40  CFR  are  listed  in  40 
CFR  part  9.  Based  on  the  data  collection, 
national  panels  will  evaluate  the 
nominees'  efforts  and  recommend 
finalists.  The  collections  will  be  used  by 
the  respective  awards  programs  to 
evaluate  and  determine  which 
abatement  achievements  should  be 
recognized.  A  regulation  in  the  Federal 
Register  on  February  8,  2002,  (67  FR 
6138,  February  8,  2002)  establishes  a 
framework  for  the  aimual  Clean  Water 
Act  Recognition  Awards. 

As  currently  structiu-ed,  the  O&M 
awards  category  has  nine  sub-categories 
which  recognize  municipal 
achievements.  The  biosolids  awards 
category  has  foiu'  sub-categories  which 
recognize  municipal  biosolids 
operations,  technology  and  research 
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achievements,  and  public  acceptance; 
the  CSO  awards  category  has  one  sub- 
category which  recognizes  municipal 
programs;  and  the  SW  awards  category 
has  two  sub-categories  which  recognize 
municipal  and  industrial  programs.  All 
nominees  are  screened  for 
environmental  compliance  by  the  States 
and  EPA.  Municipalities  and 
institutions  desiring  to  be  considered  for 
National  awards  voluntarily  complete 
the  questionnaires  and  provide  design 
and  operating  information  about  their 
facility  or  programs.  The  award 
nominations  are  reviewed  by  State/ 
Regional  officials  prior  to  forwarding 
them  for  National  award  consideration. 
At  the  National  level,  award  reviews 
involve  Federal  officials  and  review 
panels  comprised  of  representatives  of 
EPA,  State  water  pollution  control 
agencies  and  affiliated  associations. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  rfssiunptions  used; 

(iii)  Enhance  the  quaUty,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  information  is 
collected  from  approximately  200 
respondents  at  a  total  cost  of  $89,600 
per  year  and  2800  burden  hours, 
including  $52,200  and  1600  burden 
hours  for  the  respondents'  time,  and 
$37,400  and  1200  burden  hours  for  the 
States'  review  time.  Burden  means  the 
total  time,  effort  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions;  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
able  to  respond  to  a  collection  of 


information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  information. 

Dated:  August  6.  2003. 

Jane  S.  Moore, 

Acting  Director,  Office  of  Wastewater 
Management. 

[FR  Doc.  03-20781  Filed  &-13-03;  8:45  am] 

BU.UNGCOOE  6560-50-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7544-4] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  Superfund  Subcommittee 
IMeeting;  Notification  of  Public 
Advisory  NACEPT  Subcommittee  on 
Superfund;  Open  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92—463,  notice  is  hereby  given  that  the 
Superfund  Subcommittee,  a 
subcommittee  of  the  National  Advisory 
Council  for  Environmental  Policy  and 
Technology  (NACEPT),  vdll  meet  on  the 
dates  and  times  described  below.  The 
meeting  is  open  to  the  public.  Seating 
will  be  on  a  first-come  basis  and  limited 
time  will  be  provided  for  public 
comment  on  each  day. 

DATES:  The  meeting  will  be  held  from  1 
p.m.  to  7  p.m.  on  September  3,  2003; 
from  8  a.m.  to  7  p.m.  on  September  4, 
2003;  and  8  a.m.  to  12:30  p.m.  on 
September  5,  2003. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Wyndham  City  Center  Hotel,  1143 
New  Hampshire  Avenue,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Angelo  Carasea,  Designated  Federal 
Officer  for  the  NACEPT  Superfiind 
Subcommittee,  Office  of  Superfund 
Remediation  and  Technology 
Innovation,  Office  of  Solid  Waste  and 
Emergency  Response,  MC  5204G,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC,  (703)  603-8828. 
SUPPLEMENTARY  INFORMATION: 

Agenda 

This  sixth  meeting  of  the  NACEPT 
Superfund  Subcommittee  will  involve 
discussion  of  the  latest  version  of  the 
Subcommittee's  draft  report.  The  agenda 
for  the  meeting  will  be  available  one 
week  prior  to  the  meeting's  occurrence. 


Public  Attendance 

The  public  is  welcome  to  attend  all 
portions  of  the  meeting.  Membere  of  the 
public  who  plan  to  file  written 
statements  and/or  make  brief  (suggested 
5-minute  limit)  oral  statements  at  the 
public  sessions  are  encouraged  to 
contact  the  Designated  Federal  Official. 
Each  day  will  have  one  public  comment 
period. 

Angelo  Carasea, 

Designated  Federal  Officer,  NACEPT 

Superfund  Subcommittee. 

[FR  Doc.  03-20780  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  6560-60-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

.•\ugu.sl  1 .  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  September  15, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments 
regarding  this  Paperwork  Reduction  Act 
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submission  o  Judith  B.  Herman,  Federal 
Communica  ions  Commission,  Room  1- 
C804,  445  i:  :th  Street,  SW.,  Washington, 
DC  20554  oi  via  the  Internet  to  Judith- 
B. Herman'^,  cc.gov. 

FOR  FURTHEF  INFORMATION  CONTACT:  For 
additional  ii  iformation  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202-418-0214  or  via  the 
Internet  at  fvdith-B.Hennan@fcc.gov.  . 
SUPPLEMENTi  hRY  INFORMATION:  OMB 
Control  No.:  3060-0725. 

Title:  Qua  lerly  Filing  of 
Nondiscrim:  nation  Reports  (on  Quality 
of  Service,  Ii  istaJlation  and 
Maintenanc(  )  by  Bell  Operating 
Companies  (  BOCs). 

Form  No:  J/A. 

Type  ofRt  view:  Revision  of  a 
currently  ap  )roved  collection. 

Responde,  its:  Business  or  other  for- 
profit. 

Number  o  Respondents:  4 
respondents  16  responses. 

Estimated  Time  Per  Response:  50 
hours. 

Frequency  o/ Response  .Quarterly 
reporting  re(  uirement. 

Total  Ann  lal  Burden:  800  hours. 

Total  Ann  ml  Cost:  N/A. 

Needs  anc  Uses:  Bell  Operating 
Companies  (  BOCs)  are  required  to 
provide  nom  liscrimination  reports  on  a 
quarterly  ba<  is.  Without  provision  of 
these  reports .  the  Commission  would  be 
unable  to  as(  ertain  whether  the  BOCs 
were  discrin  inating  in  favor  of  their 
own  paypho  les.  The  report  allows  the 
Commission  to  determine  how  the  BOCs 
will  provide  competing  payphone 
providers  with  equal  access  to  all  the 
basic  under]  ring  network  services  that 
are  provided  to  its  own  payphones. 

Tnis  colleation  is  being  submitted  as 
a  revision  to  correct  an  administrative 
error  that  inqicated  in  previous 
submissions  to  OMB  that  this  was  an 
annual  repoi  ling  requirement  when  it  is 
actually  a  qu  arterly  reporting 
requirement.  The  burden  has  been 
adjusted  due  to  less  respondents  filing 
quarterly  rej  orts. 

Federal  Comrr  unications  Commission. 

Marlene  H.  D<  rich. 

Secretary. 

[FR  Doc.  03-2  )871  Filed  8-13-03;  8:45  am) 

BILUNG  CODE  6112-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Conimunications  Commission 


August  1.  200: 

SUMMARY: 

Commission 


Tie 


Federal  Communications 
as  part  of  its  continuing 


effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  (PRA)'of  1995,  Public  Law  104-13. 
An  agency  may  not  conduct  or  sponsor 
a  collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  Paperwork  Reduction 
Act  (PRA)  comments  should  be 
submitted  on  or  before  October  14, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  Paperwork 
Reduction  Act  (PRA)  comments  to 
Judith  B.  Herman,  Federal 
Communications  Commission,  Room  1- 
C804.  445  12th  Street.  SW.,  Washington, 
DC  20554,  or  via  the  Internet  to  fudith- 
B.Herman@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
B.  Herman  at  202^18-0214  or  via  the 
Internet  at  Judith-B.Herman@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  OMB 

Control  No.:  3060-0719. 

Title:  Quarterly  Report  of  IntraLATA 
Carriers  Listing  Payphone  Automatic 
Number  Identifications  (ANIs). 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  400 
respondents;  1,600  responses. 

Estimated  Time  Per  Response:  3.5 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement,  third  party 


disclosure  requirements,  and  quarterly 
reporting  requirements. 

Total  Annual  Burden:  5,600  hours. 

Total  Annual  Cost:  NAA. 

Needs  and  Uses:  IntraLATA  carriers 
must  subitiit  a  quarterly  list  of  payphone 
ANIs  to  the  interexchange  carriers.  This 
will  facilitate  resolution  of  disputed 
ANIs  in  the  par-call  compensation 
context;  The  report  allows  IXCs  to 
determine  which  dial-around  calls  are 
made  from  payphones.  The  data  which 
must  be  maintained  for  at  least  18 
months  after  the  close  of  a 
compensation  period  will  facilitate 
verification  of  disputed  ANIs. 

OMB  Control  No.:  3060-0743. 

Title:  Implementation  of  the  Pay 
Telephone  Reclassification  and 
Compensation  Provisions  of  the 
Telecommunications  Act  of  1996,  CC 
Docket  No.  96-128. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  6,3A5. 

Estimated  Time  Per  Response:  29 
hours  (average). 

Frequency  of  Response: 
Recordkeeping  requirement,  third  party 
disclosure  requirements,  and  on 
occasion,  quarterly,  annual,  and  other 
reporting  requirements. 

Total  Annual  Burden:  152,801  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission 
promulgated  rules  and  requirements 
implementing  Section  276  of  the 
Telecommunications  Act  of  1996. 
Among  other  things,  the  rules:  (1) 
Established  fair  compensation  for  every 
completed  intrastate  and  interstate 
payphone  cell;  (2)  discontinued 
intrastate  and  interstate  access  charge 
payphone  service  elements  and 
payments,  and  intrastate  and  interstate 
payphone  subsidies  from  basic 
exchange  services;  and  (3)  adopted 
guidelines  for  use  by  the  states  in 
establishing  public  interest  payphones 
to  be  located  where  there  would 
otherwise  not  be  a  payphone.  The 
Commission  is  making  minor  editorial 
changes  to  this  information  collection. 

OMB  Control  No.:  3060-0856. 

Title:  Universal  Service — Schools  and 
Libraries  Universal  Service  Program 
Reimbursement  Forms. 

Form  No.:  FCC  Fornis  472,  473,  and 
474. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  61 ,800. 

Estimated  Time  Per  Response:  1-2 
hours. 
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Frequency  of  Response:  On  occasion 
and  annual  reporting  requirements,  and 
third  party  disclosure  requirements. 

Total  Annual  Burden:  88,050  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The 
Telecommunications  Act  of  1996 
contemplates  that  discoimts  on  eligible 
services  shall  be  provided  to  schools 
and  libraries,  and  that  service  providers 
shall  seek  reimbursement  for  the 
amount  of  the  discounts.  FCC  Forms 
473  and  474  facilitate  the 
reimbursement  process.  FCC  Form  472 
allows  providers  to  confirm  that  they 
are  actually  providing  the  discounted 
services  to  eligible  entities.  FCC  Forms 
472,  473  and  474  and  their  instructions 
are  being  revised  to  make  editorial 
changes,  dates  adjusted  and  clarification 
statements  added.  These  forms 
instructions  have  also  had  invoice 
deadlines  and  extension  request 
sections  added  for  the  filing 
requirements. 

OMB  Control  No.:  3060-0952. 

Title:  Proposed  Demographic 
Information  and  Notifications,  Second 
FNPRM.  CC  Docket  No.  98-147,  and 
Fifth  NPRM,  CC  Docket  No.  96-98. 

Form  No.:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,400. 

Estimated  Time  Per  Response:  2 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements  and  third  party 
disclosure  requirements. 

Total  Annual  Burden:  5,600  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  proposed 
requirements  implemented  section  706 
of  the  Communications  Act  of  1934,  as 
amended,  to  promote  deployment  of 
advanced  services  without  significantly 
degrading  the  performance  of  other 
services.  In  CC  Docket  No.  98-147,  the 
Commission  solicited  comment  on 
whether  the  requesting  carriers  should 
receive  demographic  and  other 
information  from  iLECs  to  determine 
whether  they  wish  to  co-locate  at 
particular  remote  terminals.  In  CC 
Docket  No.  96-98  comments  were 
sought  on  whether  ILECs  should 
provide  certain  notifications  to 
competing  carriers.  This  information 
collection  has  not  changed  and  the 
Commission  is  seeking  OMB  to  obtain 
the  normal  three  year  clearance. 

OAfB  Confroy  No.:  3060-1039. 

Title:  Nationwide  Programmatic 
Agreement  Regarding  Section  106 
National  Historic  Preservation  Act — 
Review  Process,  WT  Docket  No.  03-128. 

Form  No.:  N/A. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  and  State, 
local,  or  Tribal  government. 

Number  of  Respondents:  12,000 
respondents;  7,800  responses. 

Estimated  Time  Per  Response:  1-3 
hours. 

Frequency  of  Response: 
Recordkeeping  requirement,  third  party 
disclosure  requirements,  and  on 
occasion  reporting  requirements. 

Total  Annual  Burden:  73,800  hours. 

Total  Annual  Cost:  $10,017,000. 

Needs  and  Uses:  This  information  is 
used  by  FCC  staff.  State  Historic 
Preservation  Officers  (SHPOs),  Tribal 
Historic  Preservation  Officers  (THPOs), 
and  the  Advisory  Council  of  Historic 
Preservation  (ACHP)  to  take  such  action 
as  may  be  necessary  to  ascertain 
whether  a  proposed  action  may  affect 
historic  properties  that  are  listed  or 
eligible  for  listing  in  the  National 
Register  as  directed  by  Section  106  of 
the  NHPA  and  the  Commission's  rules. 
The  Conunission  sought  and  received 
emergency  OMB  approval  for  this 
information  collection  on  7/17/03.  This 
information  collection  expires  on  12/31/ 
03.  The  Commission  is  seeking  OMB 
approval  to  extend  (no  change)  this 
collection  for  the  normal  three  year 
OMB  clearance. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-20872  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

July  28.  2003. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 


Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  September  15, 
2003.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission.  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  Leslie.Smith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  Leslie.Smith@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  OMB 
Control  Number:  3060-XXXX. 

Title:  Provision  of  Improved 
Telecommunications  Relay  Services  and 
Speech-to-Speech  Services  for 
Individuals  with  Hearing  and  Speech 
Disabilities. 

Form  Number:  N/A. 

Type  o/flevieiv;  New  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  4. 

Estimated  Time  per  Response:  10 
hours. 

Frequency  of  Response:  Annual 
reporting  requirement. 

Total  Annual  Burden:  40  hours. 

Total  Annual  Costs:  N/A. 

Needs  and  Uses:  On  March  14,  2003, 
the  FCC  released  an  Order  on 
Reconsideration  i"Order"),  In  the  Matter 
of  Provision  of  Improved 
Telecommunications  Relay  Services  and 
Speech-to-Speech  Services  for 
Individuals  with  Hearing  and  Speech 
Disabilities,  CC  Docket  No.  98-67,  FCC 
03-46.  In  this  Order,  the  Commission 
will  require  IP  Relay  providers  to 
submit  a  report  to  the  FCC  annually 
detailing  the  technical  developments 
that  have  occurred  to  enable  IP  Relay 
providers  to  meet  the  TRS  mandatory 
minimum  standeu-ds  waived  in  the 
Order. 
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Federal  Comihunicatiens  Commission. 

Mariene  H.  qortch. 

Secretary. 

[FR  Doc.  03-10873  Filed  8-13-03;  8:45  am] 
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FEDERAL  OEPOSrT  INSURANCE 
CORPORATION 

Sunshine  Act  Meeting 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 
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assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  avciilable  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additioned  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  Web  site  at  www.ffiec.gov/nic/ . 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  August  28,  2003. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Richard  M.  Todd.  Vice 
President  and  Community  Affairs 
Officer)  90  Hennepin  Avenue, 
Minneapolis,  Minnesota  55480-0291: 

1.  First  Sleepy  Eye  Bancorporation, 
Inc.,  Sioux  Falls,  South  Dakota;  to      ' 
acquire  First  State  Agency,  Storden, 
Minnesota,  and  thereby  engage  in 
general  insurance  agency  activities  in  a 
town  with  a  population  of  less  than 
5,000,  pursuant  to  Section 
225.28(b)(ll)(iii)(A)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  8,  2003. 
Jennifer  J.  |ohnson. 
Secretary  of  the  Board. 
jFR  Doc.O.'?-20731  Filed  8^13-03;  8:45  am]- 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11:30  a.m.,  Tuesday, 

August  19,  2003. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 


2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board; 202-452-2955. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  August  12,  2003. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(FR  Doc.  03-20903  Filed  8-12-03;  1:47  pmj 

BILUNG  CODE  621 0-01 -M 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting 

TIME  AND  date:  10  a.m.  (EDT); 
correction,  August  18,  2003. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street.  NW.,  Washington,  DC. 

agency:  Federal  Retirement  Thrift 
Investment  Board. 

ACTION:  Notice;  correction. 

summary:  The  Federal  Retirement  Thrift 
Investment  Board  published  a  notice  in 
the  Federal  Register  on  Monday,  August 
11,  2003.  concerning  upcoming  Board 
member  meeting. 

Correction 

In  the  Federal  Register  of  Monday, 
August  11,  2003,  Vol.  68,  No.  154,  page 
47566,  first  column,  change  the  time 
caption  to  read: 

10  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  August  11,2003. 
Elizabeth  S.  Woodruff, 

Secretary  to  the  Board.  Federal  Retirement 
Thrift  Investment  Board. 
(FR  Doc.  03-20864  Filed  8-12-03;  11:40  am] 
BILUNG  CODE  G760-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03190] 

Monitoring,  Evaluation,  and  Prevention 
of  HIV/AIDS  in  the  Cooperative 
Republic  of  Guyana;  Notice  of  Intent 
To  Fund  Single  Eligibility  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  intent 
to  fund  fiscal  year  (FY)  2003  funds  for 
a  cooperative  agreement  program  for 
monitoring,  evaluation,  and  information 
systems  improvement  to  implement 
integrated  care  and  prevention  of  HIV/ 
AIDS  in  the  Cooperative  Republic  of 
Guyana.  The  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
program  is  93.941. 

B.  Eligible  Applicant 

Assistance  will  be  provided  only  to 
the  Ministry  of  Health  (MOH)  of 
Guyana.  The  MOH  is  the  only 
appropriate  and  qualified  organization 
to  conduct  a  specific  set  of  activities 
supportive  of  the  CDC  Global  AIDS 
Program's  technical  assistance  to 
Guyana  for  the  following  reasons:  (1) 
The  MOH  is  uniquely  positioned,  in 
terms  of  legal  authority,  ability,  and 
credibility  among  Guyanese  citizens,  to 
collect  crucial  data  on  HIV/ AIDS  as  well 
as  to  provide  care  to  HIV  infected 
patients;  (2)  The  MOH  is  mandated  by 
Guyanese  laws  to  implement  ceu'e  cuid 
treatment  activities  necessarj'  for  the 
control  of  epidemics,  including  HIV/ 
AIDS;  (3)  The  MOH  already  has  an 
established  network  of  health  care 
facilities  throughout  the  country.  These 
treatment  facilities  include  treatment 
centers,  maternal-child  health  clinics, 
and  infectious  disease  centers  which 
take  care  of  a  significant  number  of  HIV/ 
AIDS  patients.  These  facilities  are 
accessible  and  provide  health 
information  and  care  for  patients  with 
HIV/ AIDS,  enabling  the  Ministry  to 
become  immediately  engaged  in  the 
activities  listed  in  this  announcement; 
and  (4)  The  MOH  has  trained 
physicians,  nurses,  and  social  workers 
already  working  in  their  network  of 
health  care  facilities  around  the  country 
who  can  carry  out  the  activities  listed  in 
this  aimouncement.  On  April  4,  2003, 
the  United  States  Department  of  Health 
and  Human  Services  signed  a 
memorandum  of  understanding  with  the 
Guyanese  Ministry  of  Health  to 
collaborate  on  program  implementation 


related  to  HIV/AIDS,  including 
operations  research. 

C.  Funding 

Approximately  $200,000  is  available 
in  FY  2003  to  fund  this  award.  It  is 
expected  that  the  award  will  begin  on  or 
before  September  15,  2003,  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimate  may  change. 

D.  Where  To  Obtain  Additional 
Information 

For  general  comments  or  questions 
about  this  announcement,  contact: 

Technical  Information  Management, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146.  Telephone:  770-488-2700. 

For  technical  questions  about  this 
program,  contact:  Okechukwu  C. 
Nwanyanwu,  Ph.D.,  Director,  Global 
AIDS  Progrjun,  Guyana,  Centers  for 
Disease  Control  and  Prevention, 
Department  of  Health  and  Human 
Services,  c/o  U.S.  Embassy,  100  Young 
and  Duke  Streets,  Georgetown,  Guyana, 
South  America,  Telephone:  (592)  223- 
6501  or  (592)  223-6503,  Fax:  (592)  225- 
8497,  e-mail:  ocnl@cdc.gov. 

Dated:  August  8,  2003. 
Edward  Schultz, 

Acting  Director.  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention. 

jFR  Doc.  03-20706  Filed  8-13-03;  8:45  am) 
BILUNG  COQE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03150] 

Expansion  of  Youth  and  Young  Adult- 
Focused  HIV  &  STD  Prevention 
Activities  m  the  Republic  of  Tanzania; 
Notice  of  Availability  of  Funds 

Application  Deadline:  September  15. 
2003. 

A.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  301(a)  and  307  of  the  Public 
Health  Service  Act,  (42  U.S.C.  241(a) 
and  2421)  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.941. 

B.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  cooperative  agreement 


program  for  the  expansion  of  youth- 
focused  HIV/STD  prevention  activities 
in  the  Republic  of  Tanzania. 

The  purpose  of  this  program  is  to 
provide  assistance  to  a  Tanzania-based 
public,  private  non-profit,  or  faith-based 
organization  in  the  provision  of  a  youth- 
focused  HIV/STD  prevention  program 
that  includes  information,  education 
and  communication  (lEC),  voluntary 
counseling  and  testing  (VCT),  and 
support  services  for  HIV  positive  youth 
in  Tanzania;  and  in  the  development  of 
strategies  for  extending  successful 
youth-focused  services  to  other  private 
and  public  sector  organizations. 

Information  on  HIV  prevention 
methods  (or  strategies)  can  include 
abstinence,  monogamy,  i.e.,  being 
faithful  to  a  single  sexual  partner,  or 
using  condoms  consistently  and 
correctly.  These  approaches  can  avoid 
risk  (abstinence)  or  effectively  reduce 
risk  for  HIV  (monogamy,  consistent  and 
correct  condom  use). 

Measurable  outcomes  of  this  program 
will  be  in  alignment  with  one  or  more 
of  the  following  performance  goals  for 
the  National  Center  for  HIV,  STD  and 
TB  Prevention  (NCHSTP),  Global  AIDS 
Program  (GAP):  Working  with  other 
countries,  U.S.  Agency  for  International 
Development  (USAID),  and  U.S. 
government  agencies,  reduce  the 
number  of  new  HIV  infections  among 
15-24  year  olds  in  sub-Saharan  Africa 
from  an  estimated  two  million  by  2005. 

C,  Eligible  Applicants 

Applications  may  be  submitted  by 
public  and  private  non-profit 
organizations,  and  faith-based 
organizations  based  in  Tanzania,  with 
current  capacity  for  providing  lEC,  VCT, 
and  support  services  to  25,000  youth 
per  year.  Organizations  based  outside 
Tanzania  are  not  eligible  to  apply. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(C)(4l  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Funding 

Availability  of  Funds 

Approximately  $250,000  is  available 
in  FY  2003  to  fund  one  award.  It  is 
expected  that  the  award  will  begin  on  or 
about  September  15,  2003  and  will  be 
made  for  a  12-month  budget  period 
within  a  project  period  of  up  to  five 
years.  Funding  estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 
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Use  ofFunt  s 

(1)  Funds  may  be  used  only  for 
activities  as  sociated  with  HIV/ AIDS. 
CDC  hinds  nay  be  used  for  direct  costs 
such  as  sala  ries;  necessary  travel; 
operating  c(  ists,  including  supplies,  hiel, 
utilities,  etc.;  staff  training  costs, 
including  r(  gistration  fees  and  purchase 
and  rental  o  f  training  related  equipment; 
and  purcha!  e  of  HIV  testing  reagents, 
test  kits,  ani  I  laboratory  equipment  for 
HIV  testing. 

(2)  The  pi  irchase  of  antiretroviral 
drugs,  reagf  nts,  and  laboratory 
equipment   or  antiretroviral  treatment 
projects  req  jires  prior  approval  in 
writing  bv  C  DC  officials. 

(3}  No  fui  ds  appropriated  under  this 
Act  shall  be  used  to  carry  out  any 
program  of  listributing  sterile  needles 
or  syringes  or  the  hypodermic  use  of 
any  illegal  c  rug. 

f4)  Appli(  ants  may  contract  with 
other  organi  zations  under  this  program; 
however,  th  ?  applicant  must  perform  a 
substantial  lortion  of  the  activities 
(including  j  rogram  management  and 
operations,  md  delivery  of  prevention 
and  care  ser  ibices  for  which  funds  are 
regpested). 

(5)  The  cc  sts  that  are  generally 
allowable  ir  grants  to  domestic 
organization  s  are  allowable  to  foreign 
institutions  uid  international 
organization  s,  with  the  following 
exception:  \  /ith  the  exception  of 
American  U  niversity,  Beirut,  the 
Gorghas  Me  norial  Institute,  and  thte 
World  Heall  h  Organization,  indirect 
costs  will  n(  it  be  paid  (either  directly  or 
through  a  si  b-award)  to  organizations 
located  outs  ide  the  territorial  limits  of 
the  United  5  tates  or  to  international 
organizatior  s  regardless  of  their 
location. 

(6)  All  ret  uests  for  funds  contained  in 
the  budget  s  lall  be  stated  in  U.S. 
dollars.  One  b  an  award  is  made,  CDC 
will  not  con  pensate  foreign  grantees  for 
currency  exi  :hange  fluctuations  through 
the  issuance  of  supplemental  awards. 

(7)  A  fiscal  Recipient  Capability 
assessment  i  nay  be  required,  prior  to  or 
post  award,  in  order  to  review  the 
applicant's  1  msiness  management  and 
fiscal  capab  lities  regarding  the 
handling  of  U.S.  Federal  funds. 

(8)  You  m  List  obtain  an  annual  audit 
of  these  CD( !  funds  (program-specific 
audit)  by  a  I  I.S.-based  audit  firm  with 
Internationa  I  branches  and  current 
licensure/ai  thority  in-country,  and  in 
accordance  vith  International 
Accounting  Standards  or  equivalent 
standard(s)  i  ipproved  in  writing  by  CDC- 


Recipient  Fwiancial 

Matching 
this  progran . 


Participation 
funds  are  not  required  for 


Funding  Priority 

Priority  will  be  given  to  eligible 
applicants  who  can  demonstrate: 

(1)  A  history  of  working  with  youth 
and  organizations  of  young  adults  on 
HIV/STD  prevention. 

(2)  The  capacity  to  coordinate  multi- 
agency  projects. 

(3)  A  well-organized  program  for 
training  their  own  staff. 

(4)  The  capability  of  training  other 
sites  to  develop  and  implement 
successful  HFV/STD  prevention 
programs. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  activities 
listed  in  1.  Recipient  Activities,  and 
CDC  will  be  responsible  for  the 
activities  listed  in  2.  CDC  Activities. 

1 .  Recipient  Activities 

a.  Develop  and  implement  lEC 
strategies  targeting  youth  ages  15—24 
and  young  adults  attending  tertiary 
institutions.  Use  existing  lEC  materials 
and/or  develop  new  materials  in 

,  collaboration  with  Ministry  of 
Education  (MOE),  Ministry  of  Health 
(MOH),  and  CDC.  Information  on  HIV 
prevention  methods  (or  strategies) 
should  include  abstinence,  monogamy, 
i.e.,  being  faithful  to  a  single  sexual 
partner,  or  using  condoms  consistently 
and  correctly.  These  approaches  can 
avoid  risk  (abstinence)  or  effectively 
reduce  risk  for  HIV  (monogamy, 
consistent  and  correct  condom  use). 

b.  Provide  technical  assistance  and 
training  to  institutions  working  with 
youth  to  strengthen  their  capacity  to 
implement  successful  lEC  strategies. 

c.  Work  within  existing  health 
services  to  extend  or  initiate  VCT  and 
services  for  the  treatment  and 
prevention  of  sexually  transmitted 
diseases  (STD)  services  specifically 
targeting  youth. 

d.  Provide  technical  assistance  and 
treiiHing  to  existing  health  facilities  to 
strengthen  their  capacity  to  routinely 
provide  youth-focused  VCT  and  STD 
services. 

e.  Work  within  existing  health  or 
community  services  to  extend  or  initiate 
support  services  for  HIV  positive  youth. 

I.  Provide  technical  assistance  and 
training  to  existing  health  or  community 
organizations  to  strengthen  their 
capacity  to  routinely  provide  support 
services  for  HIV  positive  youth. 

2.  CDC  Activities 

a.  Collaborate  with  the  grantee  on 
designing  and  implementing  the 
activities  listed  above,  including,  but 
not  Umited  to: 


(1)  Providing  technical  guidance  to 
process  of  developing  lEC  materials  and 
effective  communication  strategies; 

(2)  Developing  and  implement  youth- 
targeted  lEC  training  module; 

(3)  Developing  HIV  testing  quality 
assurance  plan  for  tertiary  institutions; 

(4)  Developing  a  referral  logistics  plan 
and  integrate  a  care  and  treatment 
referral  strategy  into  VCT/STI 
prevention  services; 

(5)  Developing  support  strategies 
linking  community  organizations  with 
youth  prevention  activities  of  tertiary 
institutions; 

(6)  Providing  overall  guidance  and 
technical  support  to  project  data 
management  and  analysis, 
dissemination  of  resvdts  and  findings, 
and  management  and  tracking  of 
finances;  and 

(7)  Participating  on  project-related 
advisory  board. 

b.  Provide  input  into,  and  approve  the 
selection  of  key  personnel  to  be 
involved  in  the  activities  performed 
imder  this  cooperative  agreement. 

c.  Assist  in  training  and  capacity 
building  to  ensure  successful 
implementation  of  program  and 
activities. 

d.  Monitor  project  and  budget 
performance.  . 

F.  Content 

Applications 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  your  program 
plan.  The  narrative  should  be  no  more 
than  30  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
unreduced  12-point  font. 

The  narrative  should  consist  of,  at  a 
minimum,  a  Plan,  Objectives,  Methods, 
Evaluation,  and  Budget.  The  program 
plan  should  address  activities  to  be 
conducted  over  the  entire  five-year 
project  period.  The  budget  must  cover 
the  first  one-year  budget  period.  Prepare 
an  appropriate  plan  for  financial 
management  and  accounting  for  the 
activities  in  this  proposal  that  are 
consistent  with  an  annual  workplan. 

G.  Submission  and  Deadline 

Application  Forms 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (0MB  Number  0920-0428). 
Forms  are  available  in  the  application 
kit  and  at  the  following  Internet  address: 
www.cdc.gov/od/pgo/forminfo.htm. 
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Application  forms  must  be  submitted 
in  the  following  order:  Cover  Letter. 
Table  of  Contents,  Application,  Budget 
Information  Form,  Budget  Justification, 
Checklist,  Assurances.  Certifications, 
Disclosure  Form,  HTV  Assurance  Form, 
Indirect  Cost  Rate  Agreement,  and 
Narrative. 

If  you  do  not  have  access  to  the 
Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  (PGO-TIM)  at: 
770-488-2700.  Application  forms  can 
be  mailed  to  you. 

Submission  Date,  Time,  and  Address 

The  application  must  be  received  by 
4  p.m.  eastern  time  September  15,  2003. 
Submit  the  application  to:  Technical 
Information  Management — PA#  03150, 
CDC  Procurement  and  Grants  Office, 
2920  Brandywine  Road,  Atlanta,  GA 
30341-4146. 

Applications  may  be  e-mailed  to 
PGOTIM@cdc.gov.  If  you  e-mail  your 
application,  you  must  follow  up  by 
mailing  a  copy  of  the  application  face 
page  showing  original  signatures. 

Deadline 

Applications  shall  be  considered  as 
meeting  the  deadline  if  they  are 
received  in  the  CDC  Procurement  and 
Grants  Office  before  4  p.m.  eastern  time 
on  the  deadline  date.  Any  applicant 
who  sends  their  application  by  the 
United  States  Postal  Service  or 
commercial  delivery  services  must 
ensure  that  the  carrier  will  be  able  to 
guarantee  delivery  of  the  application  by 
the  closing  date  and  time.  If  an 
application  is  received  after  closing  due 
to  (1)  carrier  error,  when  the  carrier 
accepted  the  package  with  a  guarantee 
for  delivery  by  the  closing  date  and 
time,  or  (2)  significant  weather  delays  or 
natural  disasters,  CDC  will  upon  receipt 
of  proper  documentation,  consider  the 
application  as  having  been  received  by 
the  deadline. 

Any  application  that  does  not  meet 
the  above  criteria  will  not  be  eligible  for 
competition,  and  will  be  discarded.  The 
applicant  will  be  notified  of  their  failure 
to  meet  the  submission  requirements. 

H.  Evaluation  Criteria 

Application 

Applicants  are  required  to  provide 
measures  of  effectiveness  that  will 
demonstrate  the  accomplishment  of  the 
various  identified  objectives  of  the 
cooperative  agreement.  Measures  of 
effectiveness  must  relate  to  the 
performance  goal  as  stated  in  the 
purpose  section  of  this  announcement. 


Measures  must  be  objective  and 
quantitative  and  must  measure  the 
intended  outcome.  These  Measures  of 
Effectiveness  shall  be  submitted  with 
the  application  and  shall  be  an  element 
of  evaluation. 

An  independent  review  group 
appointed  by  CDC  will  evaluate  each 
application  against  the  following 
criteria: 

1.  Ability  to  Carry  Out  the  Project  (40 
points). 

The  extent  to  which  the  applicant 
understands  and  describes  activities 
which  are  realistic,  achievable,  time- 
framed  and  appropriate  to  effectively 
plan,  coordinate,  and  complete  these 
activities.  Applicant  must  show  how 
and  at  what  intervals  the  effectiveness 
and  productivity  of  this  program 
activity  will  be  monitored  and 
evaluated.  Applicant  should  include  a 
description  of  applicant  organizational 
structure  and  use  it  to  explain  how  the 
work  will  be  carried  out. 

2.  Technical  and  Programmatic 
Approach  (20  points) 

The  extent  to  which  the  applicant's 
proposal  demonstrates  understanding  of 
the  technical  and  organizational  aspects 
of  conducting  all  included  HIV  testing 
and  care  activities  and  computerization 
of  client  record  data. 

3.  Personnel  (20  points) 

The  adequacy  of  personnel,  including 
training,  availability,  and  experience,  in 
order  to  carry  out  the  technical  and 
organizational  aspects  of  all  proposed 
activities. 

4.  Administrative  and  Accounting  Plan 
(20  points) 

(a)  The  adequacy  of  the  plans  to 
accoiuit  for,  prepare  reports,  monitor, 
and  audit  expenditures  under  this 
agreement;  (h)  The  extent  to  which  the 
application  demonstrates  ability  to 
administer  and  manage  the  budget;  (c) 
The  extent  to  which  the  budget  is 
itemized  and  well  justified;  and  (d) 
Demonstration  of  plans  to  engage  an 
outside  accounting  firm  to  design  and 
manage  the  financial  system  to  meet 
CDC  and  the  recipient's  accounting 
requirements. 

5.  Budget  (Reviewed,  but  not  scored) 

The  extent  to  which  the  budget  is 
detailed,  clear,  justified,  provides  direct 
support,  and  is  consistent  with  the 
proposed  program  activities. 

I.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  an  original,  plus 
two  copies  of: 


1.  Interim  progress  reports.  Include 
copies  of  all  surveillance  reports  and 
plans  completed  and  program 
accomplishments  diuing  the  reporting 
period.  The  progress  report  will  serve  as 

^  your  non-competing  continuation 
application,  and  must  contain  the 
following  elements: 

a.  Current  Budget  Period  Activities 
Objectives; 

b.  Current  Budget  Period  Financial 
Progress; 

c.  New  budget  Period  Program 
Proposed  Activity  Objectives; 

d.  Detailed  Line-Item  Budget  and 
Justification;  and 

e.  Additional  Requested  Information. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  and  performance 
reports,  no  more  than  90  days  after  the 
end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

Additional  Requirements 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  of  the  program 
announcement,  as  posted  on  the  CDC 
Web  site. 
AR-4,    HIV/ AIDS  Confidentiality 

Provisions 
AR-5,    HIV  Program  Review  Panel 

Requirements 
AR-9,    Paperwork  Reduction  Act 

Requirements 
AR-10,    Smoke- Free  Workplace 

Requirements 
AR-12,    Lobbying  Restrictions. 

Executive  Order  12372  does  not  apply 
to  this  program. 

J.  Where  to  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications,  and 
associated  forms  can  be  found  on  the 
CDC  Web  site,  Internet  address: 
www.cdc.gov. 

Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements." 

For  general  questions  about  this 
armouncement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Road,  Atianta.  GA  30341- 
4146.  Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Terri  Brown, 
International  Territories  Acquisitions 
and  Assistance  Branch,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
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Road,  Atlanta,  GA  30341- 
[Jhone:  770-488-2638,  E-mail 
ai^9<e)cdc.gov. 

technical  assistance, 
Edfias  Bennett,  MBA,  MPH, 
Dir<  ctor,  CDC  Tanzania  AIDS 

Ni  itional  Center  for  HIV,  STD, 
Pre  'ention.  Centers  for  Disease 
Prevention  (CDC),  140 
Dar  es  Salaam,  Tanzania, 
2  666  010  X4155,  e-mail: 
ebennett@t(  ncdc.co.tz. 


Brandywini 
4146,  Tele 
address 

For 
contact: 
Deputy 
A-ogram. 
andTB 
Control  anc 
Msese  Roac 
Telephone: 


Dated:  Au; 
Edward  Schilltz 


^  ust  8.  2003. 


Acting 
Office. 
Prevention 
IFR  Doc.  03-; 
BtUJNG  CODE 


Direci)r.  Procurement  and  Gmnts 
Cente,  s  for  Disease  Control  and 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 


[Docket  No.  i002^M)516] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  Request  for  Samples  and 
Protocols 

AGENCY:  Foc^d  and  Drug  Administration, 

HHS. 

ACTION:  Notice 


SUMMARY:  T  le  Food  and  Drug 
Administral  ion  (FDA)  is  announcing 
that  a  collec  tion  of  information  entitled 
"A  Request  "or  Samples  and  Protocols" 
has  been  ap  jroved  by  the  Office  of 
Managemer  t  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHEft  INFORMATION  CONTACT: 
Karen  L.  Ne  son.  Office  of  Information 
Resources  \  anagement  (HFA-250), 
Food  and  Diug  Administration,  5600 
Fishers  Land.  Rockville,  MD  20857, 
301-827-14 B2. 


Reg  ister  ( 


SUPPLEMENTARY 
Federal 

27820),  the 
proposed 
been  submi 
clearance 


agency 
a  person  is 
a  collection 
displays  a 
number, 
information 
OMB  contrcll 
approval 
copy  of  the 
information 
the  Internet 
ohrms/dockkts 


information:  In  the 
ofMay  21.2003(68FR 
igency  announced  that  the 
in  ormation  collection  had 

Ued  to  OMB  for  review  and 
under  44  U.S.C.  3507.  An 
may  not  conduct  or  sponsor,  and 
required  to  respond  to, 
of  information  unless  it 
ntly  valid  OMB  control 
ONiB  has  now  approved  the 
collection  and  has  assigned 
number  0910-0206.  The 
onjuly  31,2006.  A 
lupporting  statement  for  this 
collection  is  available  on 
at  http://www.fda.gov/ 


ex  Jires  > 


Dated:  August  7,  2003. 
|ef&ey  Shuren, 

Assistant  Commissioner  for  Policy. 
(FR  Doc.  03-20684  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Manufacturing  Subcommittee  of  the 
Advisory  Committee  for 
Pharmaceutical  Science;  Notice  of 
Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS.  ' 

ACTION:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  conmiittee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Manufacturing 
Subcommittee  of  the  Advisory 
Committee  for  Pharmaceutical  Science. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  17,  2003,  from  8:30 
a.m.  to  5  p.m.  and  on  September  18, 
2003,  from  8:30  a.m.  to  3  p.m. 

Location:  Center  for  Drug  Evaluation 
and  Research  Advisory  Committee 
Conference  Room,  rm.  1066,  5630 
Fishers  Lane,  Rockville,  MD. 

Contact  Person:  Hilda  Scharen,  Center 
for  Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery, 
5630  Fishers  Lane,  rm.  1093),  Rockville, 
MD  20857,  301-827-7001,  or  e-mail: 
SCHARENH@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12539. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  September  17,  2003,  the 
subcommittee  will  discuss  quality  by 
design  and  how  it  is  distinct  from 
approaches  that  attempt  to  test  in 
quality.  On  September  18,  2003,  the 
subcommittee  will  discuss  and  define 
principles  by  which  risk  management  is 
integrated  into  decisionmaking. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  10,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 


a.m.  and  12:30  p.m.  on  September  18, 
2003.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  September  10,  2003,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Persons  attending.FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
accommodale  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Hilda 
Scharen  at  least  7  days  in  advance  of  the 
meeting. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  August  7,  2003.  ' 

Peter  J.  Pitts,  .   . 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-20683  Filed  8-13-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Eye  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
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would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Eye  Council. 

Date:  September  11-12,  2003. 

Open:  September  11,  2003,  8:30  a.m.  to  12 
p.m. 

Agenda:  Following  opening  remarks  by  tlie 
Director,  NEI,  there  will  be  presentations  by 
staff  of  the  Institute  and  discussions 
concerning  Institute  programs  and  policies. 

P/ace;  National  Institutes  of  Health,  6130 
Executive  Blvd.,  Conference  Room  G, 
Rockville,  MD  20852. 

Closed:  September  11,  2003, 1  p.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  6130 
Executive  Blvd.,  Conference  Room  G, 
Rockville,  MD  20852. 

Open:  September  12,  2003,  8:30  a.m.  to  12 
p.m 

Agenda:  Peer  Review  Issues. 

Place:  National  Institutes  of  Health.  6130 
Executive  Blvd.,  Conference  Room  G, 
Rockville.  MD  20852. 

Contact  Person:  Lore  Anne  McNicol, 
Director,  Division  of  Extramural  Research, 
National  Eye  Institute,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  301-496-9110. 

Information  is  also  available  on  the 
Institute's/Center's  Home  Page: 
n'vnv. nei.nih.gov,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867.  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  August  7,  2003. 
LaVeme  Y.  Slringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-20735  Filed  8-13-03;  8:45  am] 

BILLING  COOE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  institute;  Amended  Notice 
of  Meeting 

Notice  is^hereby  given  of  a  change  in 
the  meeting  of  the  Board  of  Scientific 
Counselors,  National  Eye  Institute,  July 
14,  2003,  8  a.m  to  July  15,  2003,  12  p.m.. 
National  Institutes  of  Health,  Building 
31,  31  Center  Drive,  Bethesda,  MD, 
20892,  which  was  published  in  the 
Federal  Register  on  May  29,  2003,  03 
13360. 

The  Board  of  Scientific  Counselors 
meeting  date  has  been  changed  to 
September  29,  2003.  The  meeting  is 
closed  to  the  public. 


Dated:  August  7,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20738  Filed  8-13-03;  8:45  am] 
BILUNG  CODE  414O-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Human  Genome  Research 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
*  552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Human 
Genome  Research  Institute  Special  Emphasis 
Panel,  Sequencing  Technology  2. 

Date:  August  15.2003. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  454  Corp,  20  Commercial  Street, 
Branford.  CT. 

Contact  Person:  Ken  D.  Nakamura.  Ph.D., 
Scientific  Review  Administrator.  Office  of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  301^02-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research.  National  Institutes  of  Health,  HHS) 

Dated:  August  7.  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-20736  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Drug  Abuse  Special  Emphasis  Panel,  Program 
Project. 

Date:  August  20.  2003. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neurosciences  Building.  6001 
Executive  Blvd.,  Room  3158,  MSC  9547. 
Bethesda.  MD  20814-9692,  (Telephone 
Conference  Call). 

Contact  Person:  Rita  Liu,  Ph.D..  Health 
Scientist  Administrator.  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard,  Room  3158,  MSC  9547. 
Bethesda,  MD  20892-9547.  (301)  435-1388. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitation  imposed  by  the  review  and 
funding^cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs.  National  Institutes  of  Health,  HHS) 

Dated:  August  7,  2003. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  03-20737  Filed  8-13-03;  8:45  am] 
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DEPARTMEin*  OF  HEALTH  AND 
HUMAN  SEF^VICES 

National  Ins^tutes  of  Health 

National  Insntute  on  Deafness  and 
Other  Comniunication  Disorders; 
Notice  of  Cl<lsed  Meeting 


ti> 


■J- 


Pursuant 
Federal  Adv 
amended  (5 
is  hereby 
meeting. 

The 
public  in  acci)rd 
provisions 
552b(c){4) 
as  amended, 
the  discussions 
confidential 
property  such 
and  personal 
individuals 
applications 
would  constiute 


section  10(d)  of  the 
ory  Committee  Act,  as 
.S.C.  Appendix  2),  notice 
givfen  of  the  following 


meet  i  I  ig 


set 
and 


will  be  closed  to  the 
ance  with  the 
forth  in  sections 
552b(c)(6).  Title  5  U.S.C. 
The  grant  applications  and 

could  disclose 
rade  secrets  or  commercial 
as  patentable  material, 
information  concerning 
ajssociated  with  the  grant 
the  disclosure  of  which 
a  clearly  unwarranted 
invasion  of  personal  privacy. 


:  National  Institute  on 
(Jther  Communications 
ial  Emphasi.s  Panel, 
Pro  ;essing. 

2.5.  2003. 
to  4  p.m. 
eview  and  evaluate  grant 


Name  of  Coifimittee. 
Deafness  and 
Disorders  Spec 
Perceptual 

Date:  Septer  iber 

Time:  1  p.m 

Agenda:  To 
applications. 

Place:  Natioi 
Executive  Blvc 
(Telephone  Co  iference 

Contact  Pen  on 
Scientific  Revi 
Review  Brcncl' 
Activities.  Exe  :ut 
400C.  6120  Exicuti 
20892, 


301-19  >-8683 


(Catalogue  of 
Program  Nos 
Related  to  Deafn 
Disorders.  Nat 


\ 


Dated:  August  6.  2003. 
LaVeme  Y.  Sti  ingfield. 


Director,  Offici 
Committee  Pol  cv- 


[FR  Doc.  03- 
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la 


I  Institutes  of  Health,  6120 
Rockville,  MD  20852, 
Call). 
Sheo  Singh,  Ph.D., 
.V  Administrator,  Scientific 
Division  of  Extramural 
ive  Plaza  South.  Room 
ive  Blvd.,  Bethesda,  MD 


Hederal  Domestic  Assistance 
M73,  Biological  Research 
ess  and  Communicative 
onal  Institutes  of  Health,  HHS) 


of  Federal  Advisory 
2(1739  Filed  8-13-03;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 

HUMAN  SErIvICES 

1 

National  Inslhutes  of  Health 

National  Institute  of  Neurological 
Disorders  ari|d  Stroke;  Notice  of  Closed 
Meeting 


t(i 


Pursuant 
Federal  Advisory 
amended  (5 
is  hereby  givtn 
meeting. 


section  10(d)  of  the 

Committee  Act,  as 
.S.C.  Appendix  2)  notice 
of  the  following 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  purpose  of  this 
meeting  is  to  evaluate  clinical  research 
projects  with  yearly  direct  costs  greater 
than  $1  million  for  their  relevance  to  the 
mission  and  the  goals  of  WINDS.  The 
outcome  of  the  evaluation  will  be  a 
decision  whether  NINDS  should  accept 
the  application  for  scientific  review. 
The  research  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the 
proposed  research  projects,  the 
disclosiu^  of  which  would  constitute  a 
clearly  unwarranted  invasion  of 
personal  privacy. 

Name  of  Committee:  Clinical  Trials 
Subcommittee  of  the  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Dofe;  August  21.  2003. 

Time:  1:30  p.m.  to  4  p.m. 

Agenda:  To  evaluate  the  rationale  of  large 
proposed  clinical  research  projects. 

Place:  6001  Executive  Boulevard, 
Bethesda.  MD  20892.  (Telephone  Conference 
Call). 

Contact  Person:  Dr.  Constance  VV.  Atwell, 
Associate  Director  for  Extramural  Research, 
National  Institute  of  Neurological  Disorders 
and  Stroke.  6001  Executive  Boulevard,  Suite 
3309,  MSC  9531.  Bethesda,  MD  20892-9531, 
301-^96-9248. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  August  7,  2003. 

LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20740  Filed  8-13-03;  8:45  am] 

BILLING  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Mental  Health 
Coimcil.  * 


The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Mental  Health  Council. 

Z)a/e:  September  11-12,  2003. 

Time:  September  11,  2003,  10:30  a.m.  to 
recess. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health, 
Neuroscience  Center,  6001  Executive 
Boulevard,  Rockville,  MD  20852. 

Open:  September  12,  2003,  8:30  a.m.  to 
adjournment. 

Agenda:  Presentation  of  NIMH  Director's 
report  and  discussion  of  NIMH  program  and 
policy  issues. 

Place:  National  Institutes  of  Health, 
Building  31,  31  Center  Drive,  31C,  6th  Floor, 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Jane  A.  Steinberg,  Ph.D., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd., 
Room  6154,  MSC  9609.  Bethesda,  MD  20892- 
9609,  301-443-5047. 

Any  member  of  the  public  interested  in 
presenting  oral  comments  to  the  committee 
may  notify  the  Contact  Person  listed  on  this 
notice  at  least  10  days  in  advance  of  the 
meeting.  Interested  individuals  and 
representatives  of  organizations  may  submit 
a  letter  of  intent,  a  brief  description  of  the 
organization  represented,  and  a  short 
description  of  the  oral  presentation.  Only  one 
representative  of  an  organization  may  be 
allowed  to  present  oral  comments  and  if 
accepted  by  the  committee,  presentations 
may  be  limited  to  five  minutes.  Both  printed 
and  electronic  copies  are  requestsd  for  the 
record.  In  addition,  any  interested  person 
may  file  written  comments  with  the 
committee  by  forwarding  their  statement  to 
the  Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name,  address, 
telephone  number  and,  when  applicable,  the 
business  or  professional  affiliation  of  the 
interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
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in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  Home  Page: 
www.nimh.nih.gov/council/advis.cfm,  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance  ' 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  August  7,  2003. 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  03-20741  Filed  8-13-03;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Proposed  Low  Effect  Habitat 
Conservation  Plan  for  George 
Shimboff,  Solano  County,  California 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

summary:  Mr.  George  Shimboff 
(Applicant)  has  applied  to  the  U.S.  Fish 
and  Wildlife  Service  (we.  Service)  for  a 
1-year  incidental  take  permit  for  one 
covered  species  pursuant  to  section 
10(a)(1)(B)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  The 
application  addresses  the  potential  for 
"take"  of  the  threatened  valley 
elderberry  longhorn  beetle 
[Desmoncerus  califomicus  dimorphus) 
associated  with  construction  of  a 
swimming  pool  and  perimeter  fence, 
removal  of  an  interior  fence,  and 
landscaping  within  the  remaining  area 
of  a  0.16-acre  partially  developed  parcel 
located  on  Christine  Drive,  Vacaville, 
Solano  County,  California.  A 
conservation  program  to  minimize  and 
mitigate  for  the  project  activities  would 
be  implemented  as  described  in  the 
proposed  Shimboff  Low  Effect  Habitat 
Conservation  Plan  (proposed  Plan), 
which  would  be  implemented  by  the 
Applicant. 

We  are  requesting  comments  on  the 
permit  application  and  on  the 
preliminary  determination  that  the 
proposed  Plan  qualifies  as  a  "Low- 
effect"  Habitat  Conservation  Plan, 
eligible  for  a  categorical  exclusion  under 
the  National  Environmental  Policy  Act 
(NEPA)  of  1969,  as  amended.  The  basis 
for  this  determination  is  discussed  in 
the  Environmental  Action  Statement 


(EAS),  which  is  also  available  for  public 

review. 

DATES:  Written  comments  should  be 

received  on  or  before  September  15, 

2003. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Field  Supervisor,  Fish 
and  Wildlife  Service,  Sacramento  Fish 
and  Wildlife  Office.  2800  Cottage  Way, 
W-2605,  Sacramento,  California  95825. 
Written  comments  may  be  sent  by 
facsimile  to  (916)  414-6711. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laura  Valoppi,  Conservation  Planning 
Branch,  Sacramento  Fish  and  Wildlife 
Office  [see  ADDRESSES);  telephone:  (916) 
414-6600. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Documents 

Individuals  wishing  copies  of  the 
application,  proposed  Plan,  and  EAS 
should  immediately  contact  the  Service 
by  telephone  at  (916)  414-6600  or  by 
letter  to  the  Sacramento  Fish  and 
Wildlife  Office.  Copies  of  the  proposed 
Plan  and  EAS  also  are  available  for 
public  inspection  during  regular 
business  hours  at  the  Sacramento  Fish 
and  Wildlife  Office  (see  ADDRESSES). 

Background 

Section  9  of  the  Act  and  its 
implementing  Federal  regulations 
prohibit  the  take  of  animal  species  listed 
as  endangered  or  threatened.  Take  is 
defined  under  the  Act  as  harass,  harm, 
pursue,  hunt,  shoot,  wound,  kill,  trap, 
capture  or  collect  listed  animal  species, 
or  attempt  to  engage  in  such  conduct  (16 
U.S.C.  1538).  However,  under  section 
10(a)  of  the  Act,  the  Service  may  issue 
permits  to  authorize  incidental  take  of 
listed  species.  "Incidental  take"  is 
defined  by  the  Act  as  take  that  is 
incidental  to,  and  not  the  purpose  of, 
carrying  out  an  otherwise  lawful 
activity.  Regulations  governing 
incidental  take  permits  for  threatened 
and  endangered  species,  respectively, 
are  found  in  the  Code  of  Federal 
Regulations  at  50  CFR  17.22  and  50  CFR 
17.32 

The  Applicant  is  seeking  a  permit  for 
take  of  the  valley  elderberry  longhorn 
beetle  during  the  life  of  the  permit.  This 
species  is  referred  to  as  the  "covered 
species"  in  the  proposed  Plan. 

The  project  encompasses  construction 
of  a  swimming  pool  and  new  perimeter 
fence,  removal  of  an  existing  interior 
fence,  and  landscaping  of  the  remaining 
area  within  the  0.16-acre  project  site. 
The  resident  elderberry  shrub  would  be 
removed  to  accommodate  the  new 
swinaming  pool,  fencing,  and 
landscaping.  The  project  site  contains 
habitat  (e.g.,  elderberry  shrubs)  for  the 


federally  threatened  valley  elderberry 
longhorn  beetle,  although  no  evidence 
of  use  by  the  valley  elderbern,'  longhorn 
beeUe  has  been  detected.  Construction 
of  the  proposed  project  would  result  in 
the  removal  of  one  elderberry  shrub, 
with  two  stems  greater  than  1  inch  in 
diameter  at  ground  level,  which  have 
been  determined  to  be  habitat  for  the 
beeUe.  The  project  site  does  not  contain 
any  other  rare,  threatened,  or 
endangered  species  or  habitat.  No 
critical  habitat  for  any  listed  species 
occurs  on  the  project  site. 

The  Applicant  proposes  to  minimize 
and  mitigate  the  effects  to  the  covered 
species  associated  with  the  covered 
activities  by  fully  implementing  the 
Plan.  The  purpose  of  the  proposed 
Plan's  conservation  program  is  to 
promote  the  biological  conservation  of 
the  valley  elderberry  longhorn  beetle. 
The  Applicant  will  minimize  and 
mitigate  the  impacts  of  taking  the  valley 
elderberry  longhorn  beetle  by  removing 
the  single  elderberry  shrub  that  is 
currently  on  the  project  site  and  by 
purchasing  two  credits  at  a  Service- 
approved  conservation  bank.  Each 
credit  includes  an  established  ratio  of 
elderberry  seedlings  and  native  riparian 
plant  seedlings. 

The  Proposed  Action  consists  of  the 
issuance  of  an  incidental  take  permit 
and  implementation  of  the  proposed 
Plan,  which  includes  measures  to 
minimize  and  mitigate  impacts  of  the 
project  on  the  valley  elderberry 
longhorn  beetle.  Three  alternatives  to 
the  taking  of  the  listed  species  under  the 
Proposed  Action  are  considered  in  the 
proposed  Plan.  Under  the  No  Action 
Alternative,  no  permit  would  be  issued 
and  no  construction  or  landscaping 
would  occur.  Under  the  Reduced  Take 
Alternative  #1,  the  elderberry  shrub 
would  remain  onsite  and  activities 
would  be  modified.  Under  the  Reduced 
Take  Alternative  #2,  the  elderberry 
shrub  would  remain  onsite  and  be 
incorporated  within  the  landscaping. 
Stems  under  5  inches  in  diameter  would 
be  removed  and  the  remaining  stem 
would  be  pnmed. 

The  Service  has  made  a  preliminary 
determination  that  approval  of  the 
Proposed  Plan  qualifies  as  a  categorical 
exclusion  under  NEPA,  as  provided  by 
the  Department  of  the  Interior  Manual 
(516  DM  2,  Appendix  1  and  516  DM  6, 
Appendix  1)  and  as  a  "low-effect"  plan 
as  defined  hy  the  Habitat  Conservation 
Planning  Handbook  (November  1996). 
Determination  of  Low-effect  Habitat 
Conservation  Plans  is  based  on  the 
following  three  criteria:  (1) 
Implementation  of  the  proposed  Plan 
would  result  in  minor  or  negligible 
effects  on  federally  listed,  proposed,  and 
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candidate  sp  ecies  and  their  habitats;  (2) 
implementation  of  the  proposed  Plan 
would  result  in  minor  or  negligible 
effects  on  other  environmental  values  or 
resoiuT:es;  ai  d  (3)  impacts  of  the 
proposed  Pli  n,  considered  together  with 
the  impacts  i)f  other  past,  present  and 
reasonably  f(  >reseeable  similarly  situated 
projects  would  not  result,  over  time,  in 
cumulative  « ffects  to  environmentcd 
values  or  res  aurces  which  would  be 
considered  significant. 

Based  upo  a  this  preliminary 
determinatic  n,  we  do  not  intend  to 
prepare  furtl  ler  NEPA  documentation. 
We  will  con!  ider  public  comments  in 
making  the  f  nal  determination  on 
whether  to  p  repare  such  additional 
documentati  an. 

This  notio  j  is  provided  pursuant  to 
section  10(c]  of  the  Act.  We  will 
evaluate  the  permit  application,  the 
proposed  Pi:  n,  and  comments 
submitted  th  ereon  to  determine  whether 
the  applicati  an  meets  the  requirements 
of  section  10  a)  of  the  Act.  If  the 
requirement!  are  met,  we  will  issue  a 
permit  to  Mi  George  Shimboff  for  the 
incidental  ta  ce  of  the  valley  elderberry 
longhom  be«  tie  from  development  of 
the  Applicai  t's  parcel  on  Christine 
Drive,  Vacav  ille,  California. 

Dated:  Augi  st  8,  2003. 
Catrina  M.  Mi  rtin, 
Acting  Deputy  Mi 
Operations  Of  i 
[FR  Doc.  03-2  )790 
BIUJNG  C006  *i  10-S5-P 


'onager.  California/Nevada 
'ice,  Sacramento,  California. 
Filed  8-13-03;  8:45  am) 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Recovery  Plan  for  Kneeland  Prairie 
Penny-Cres«  (Thlaspi  califomicum) 

agency:  Fisl^  and  Wildlife  Service, 

Interior. 

ACTION:  Notii  :e  of  dociunent  availability. 
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,  the  U.S.  Fish  and 
annoiuice  the 
the  final  Recovery  Plan 
Prairie  Penny-cress 
califomicum).  The  plan 

Be  criteria  and  measures 
order  to  effectively 
sbecies  to  the  point  where 
V  arranted. 

I  :;opies  of  the  recovery  plan 
by  written  request 
the  Field  Supervisor, 
4nd  Wildhfe  Office,  1655 
Areata,  California.  For  a 
plans  may  also  be  obtained 

Wildlife  Reference 
Grosvenor  Lane  Suite  110, 
Maryland  20814,  301-429- 


6403  or  1-800-582-3421.  The  fee  for 
copies  of  a  plan  depends  on  the  number 
of  pages  of  the  plan.  An  electronic  copy 
of  this  recovery  plan  is  also  available  at 
http://www.rl  .fws.gov/ecoservices/ 
en  dangered/reco  very /de fa  ult.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Imper,  Fish  and  Wildlife 
Eeologist,  at  the  above  Areata  address 
(telephone:  707-822-7201). 
SUPPLEMENTARY  INFORMATION: 

Background 

Recovery  of  endangered  or  threatened 
animals  and  plants  is  a  primary  goal  of 
our  endangered  species  program  and  the 
Endangered  Species  Act  (Act)  (16  U.S.C. 
1531  et  seq.).  A  species  is  considered 
recovered  when  the  species'  ecosystem 
is  restored  and/or  threats  to  the  species 
are  removed  so  that  self-sustaining  and 
self-regulating  populations  of  the 
species  can  be  supported  as  persistent 
members  of  native  biotic  communities. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  measures 
needed  for  recovery. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(0  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
during  recovery  plan  development.  The 
draft  recovery  plan  for  Thlaspi 
califomicum  was  available  for  public 
comment  from  October  9,  2002,  through 
December  9,  2002,  (67  FR  62979).  We 
received  and  reviewed  three  comment 
letters  on  the  draft  recovery  plan. 

Thlaspi  califomicum  is  a  perennial 
member  of  the  mustard  family 
(Brassicaceae),  restricted  to  outcrops  of 
serpentine  substrate  located  in 
FCneeland  Prairie,  Humboldt  Coimty, 
California.  It  was  federally  listed  as  an 
endangered  species  on  February  9,  2000 
(65  FR  6332).  Historical  loss  of  the 
serpentine  habitat,  combined  with  the 
potential  for  futiu-e  loss  of  habitat  is  the 
primary  current  threat  to  the  species. 

This  recovery  plan  includes 
conservation  measiu^s  designed  to 
ensiu-e  that  a  self-sustaining  population 
of  Thlaspi  califomicum  will  continue  to 
exist,  distributed  throughout  its  extant 
and  historic  range.  Specific  recovery 
actions  focus  on  protection  of  the 
serpentine  outcrops  and  surroimding 
oak  woodland  and  grasslands.  The 
recovery  plan  also  addresses  the  need  to 
re-establish  multiple  sexually 
reproducing  colonies  of  Thlaspi 


califomicum  within  the  native 
serpentine  plant  community  present  in 
Kneeland  Prairie.  The  ultimate  objective 
of  this  recovery  plan  is  to  delist  Thlaspi 
califomicum  through  implementation  of 
a  variety  of  recovery  measures 
including:  (1)  Protection  of  the  extant 
population  and  its  habitat,  involving 
acquisition  or  other  legal  protective 
mechanism,  monitoring,  and 
coordination  with  the  landowners;  (2) 
research  on  the  species  biology  and 
habitat  requirements;  (3)  augmentation 
of  existing  colonies  and  establishment 
of  new  colonies;  and  (4)  ex-situ 
conservation  measures  including 
artihcial  rearing  and  seed  banking. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  July  7,  2003. 
Steve  Thompson, 

Manager.  California/Nevada  Operations 
Office.  Region  J ,  Fish  and  Wildlife  Service. 
(FR  Doc.  03-20707  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4310-55-l> 


DEPARTMENT  OF  INTERIOR 

Fish  and  Wildlife  Service 

Safe  Harbor  Agreement  for  White  River 
Splnedace  at  Indian  Springs,  White 
Pine  County,  NV 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Walter  and  Carrol  Cripps 
(Applicant)  have  applied  to  the  U.S. 
Fish  and  Wildlife  Service  (Service)  for 
an  enhancement  of  survival  permit 
pursuant  to  section  10(a)(1)(A)  of  the 
Endangered  Species  Act  of  1973,  as 
cimended  (Act).  The  permit  application 
includes  a  proposed  Safe  Harbor 
Agreement  (SHA)  among  the  Applicant, 
Nevada  Department  of  Wildlife 
(NDOW),  and  the  Service.  The  SHA 
provides  for  habitat  protection  and  the 
introduction  of  the  White  River 
Spinedace  {Lepidomeda  albivallis) 
within  approximately  3.5  acres  of 
spring,  stream,  and  pond  habitat  on 
private  property  in  White  Pine  County, 
Nevada.  The  proposed  duration  of  the 
SHA  is  for  5  years  and  the  permit  is  for 
30  years. 

The  Service  has  made  a  preliminary 
determination  that  the  proposed  SHA 
and  permit  application  are  eligible  for 
categorical  exclusion  imder  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  The  basis  for  this  determination 
is  contained  in  an  Environmental 
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Action  Statement,  which  also  is 
available  for  public  review. 
DATES:  Written  comments  must  be 
received  by  5  p.m.  on  September  15, 
2003. 

ADDRESSES:  Comments  should  be 
addressed  to  Robert  Williams,  Field 
Supervisor,  Nevada  Fish  and  Wildlife 
Office,  1340  Financial  Blvd.,  Suite  234, 
Reno,  Nevada  89502,  facsimile  number 
(775)  861-6300 (see  SUPPLEMENTARY 
INFORMATION,  Public  Review  and 
Comment). 

FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Sada,  Assistant  Field  Supervisor, 

at  the  above  address  or  by  calling  (775) 

861-6300. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  primary  objective  of  the  proposed 
SHA  is  to  introduce  a  refugia  population 
of  White  River  spinedace  and  to  protect 
and  maintain  desert  spring  and  stream 
habitat  at  Indian  Spring  to  benefit  White 
River  spinedace  by  relieving  the 
landowner,  who  enters  into  the 
provisions  of  the  proposed  SHA,  from 
any  additional  section  9  liability  under 
the  Endangered  Species  Act  beyond  that 
which  exists  at  the  time  a  final  SHA  is 
signed  ("regulatory  baseline").  SHAs 
encourage  landowners  to  conduct 
volimtary  conservation  activities  and 
assures  them  that  they  will  not  be 
subjected  to  increased  endangered 
species  restrictions  should  their 
beneficial  stevyardship  efforts  result  in 
increased  endangered  species 
populations.  Application  requirements 
and  issuance  criteria  for  enhancement  of 
survival  permits  through  SHAs  are 
found  in  50  CFR  17.22(c).  As  long  as  the 
enrolled  landowner  maintains  their 
baseline  responsibilities,  they  may  make 
any  other  lawful  use  of  the  property 
during  the  permit  term,  even  if  such  use 
results  in  the  take  of  individual  White 
River  spinedace  or  harm  to  their  habitat. 

The  proposed  SHA  includes  (but  is 
not  limited  to)  the  following  actions:  (1) 
NDOW  and  the  Service  introduce  White 
River  spinedace  at  Indian  Spring 
(approximately  100  spinedace  over  the 
course  of  several  introductions  between 
the  fall  of  2003  and  spring  of  2005);  (2) 
the  Applicant  allows  NDOW  and  the 
Service  access  to  private  property  for 
monitoring  and  maintenance  of  the 
White  River  spinedace  at  Indian  Spring; 
and  (3)  the  Applicant  allows  habitat 
maintenance  activities  to  ensure  White 
River  spinedace  sixrvival  at  Indian 
Spring. 

The  proposed  SHA  stipulates  that  the 
introduced  population  of  White  River 
spinedace  is  secure  from  various  land 
management  activities  for  a  period  of  5 


years,  which  include:  (1)  Grazing  of 
livestock  upslope  of  or  within  91.5  m 
(300  ft)  of  Indian  Spring  sources  and  the 
stream,  or  within  7.6  m  (25  ft)  of  the 
pond;  (2)  interruption,  reduction,  or 
elimination  of  water  flow  from  the 
spring  sources  to  the  pond;  (3)  stocking 
of  exotic  fish  or  amphibian  species  at 
Indian  Spring  sources  and  the  stream  or 
pond;  (4)  removal  of  vegetation  within 
91.5  m  (300  ft)  oflndian  Spring  sources 
and  the  stream,  or  within  7.6  m  (25  ft) 
of  the  pond;  (5)  earthmoving  activities 
within  91.5  m  (300  ft)  of  Indian  Spring 
sources  and  the  stream,  or  within  7.6  m 
(25  ft)  of  the  pond;  (6)  implementing 
controlled  burning  activities  within  91.5 
m  (300  ft)  of  Indian  Spring  sources  and 
the  stream,  or  within  7.6  m  (25  ft)  of  the 
pond;  and  (7)  draining  the  pond  of  more 
than  25  percent  of  its  capacity. 

After  protecting  the  spring,  stream, 
and  pond  habitat  at  Indian  Spring  for 
the  5-year  term,  the  Applicant  may  then 
conduct  otherwise  lawful  activities  on 
their  property  that  result  in  the  partial 
elimination  of  the  spring,  stream,  or 
pond  habitat  and  the  incidental  taking 
of  White  River  spinedace  as  a  result  of 
such  habitat  elimination.  However,  the 
restrictions  on  returning  the  White  River 
spinedace  to  its  original  baseline 
condition  include:  (1)  White  River 
spinedace  may  not  be  captured,  killed, 
or  otherwise  directly  "taken";  (2)  the 
NDOW  and  the  Service  will  be  notified 
a  minimiun  of  3  months  prior  to  the 
activity  and  given  the  opportunity  to 
capture,  rescue,  and/or  translocate  any 
White  River  spinedace,  if  necessary  and 
appropriate;  and  (3)  return  to  baseline 
conditions  must  be  completed  within 
the  30-year  term  of  the  permit  issued  to 
the  Applicant. 

The  Service  has  made  a  preliminary 
determination  that  approval  of  the 
proposed  SHA  qualifies  as  a  categorical 
exclusion  under  the  NEPA,  as  provided 
by  the  Department  of  the  Interior 
Manual  (516  DM  2,  Appendix  1  and  516 
DM  6,  Appendix  1)  based  on  the 
following  criteria:  (1)  Implementation  of 
the  proposed  SHA  would  result  in 
minor  or  negligible  effects  on  federally 
listed,  proposed,  and  candidate  species 
and  their  habitats;  (2)  implementation  of 
the  proposed  SHA  would  result  in 
minor  or  negligible  effects  on  other 
environmental  values  or  resources;  and 
(3)  impacts  of  the  proposed  SHA, 
considered  together  with  the  impacts  of 
other  past,  present  and  reasonably 
foreseeable  similarly  situated  projects 
would  not  result,  over  time,  in 
cumulative  effects  to  environmental 
values  or  resources  which  would  be 
considered  significant.  This  is  more 
fully  explained  in  our  Environmental 
Action  Statement. 


Based  upon  this  preliminary 
determination,  the  Service  does  not 
intend  to  prepare  further  NEPA 
documentation.  The  Service  will 
consider  public  comments  in  making  its 
final  determination  on  whether  to 
prepare  such  additional  documentation. 

Public  Review  and  Comments 

Individuals  wishing  copies  of  the 
permit  application,  the  Environmental 
Action  Statement,  or  copies  of  the  full 
text  of  the  proposed  SHA,  including  a 
map  of  the  enrolled  land  area,  legal 
descriptions,  and  references  should 
contact  the  office  and  personnel  listed 
in  the  ADDRESSES  section.  Documents 
also  will  be  available  for  pubfic 
inspection,  by  appointment,  during 
normal  business  hours  at  this  office  (see 

ADDRESSES). 

The  Service  provides  this  notice 
piu-suant  to  section  10(c)  of  the  Act  and 
pursuant  to  implementing  regulations 
for  NEPA  (40  CFR  1506.6).  All 
comments  received  on  the  permit 
application  and  proposed  SHA, 
including  names  and  addresses,  will 
become  part  of  the  administrative  record 
and  may  be  released  to  the  public.  If  you 
wish  us  to  withhold  yoiu  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  ae 
representatives  or  officials  of 
organizations  or  businesses,  are 
available  for  public  inspection  in  their 
entirety. 

Decision 

We  will  evaluate  the  permit 
application,  the  proposed  SHA,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Act  and  NEPA  regulations.  If  the 
requirements  are  met,  the  Service  will 
sign  the  proposed  SHA  and  issue  an 
enhancement  of  survival  permit  under 
section  10(a)(1)(A)  of  the  Act  to  the 
Applicant  for  take  of  the  White  River 
spinedace  incidental  to  otherwise 
lawful  activities  of  the  project.  The 
Service  will  not  make  a  final  decision 
until  after  the  end  of  the  30-day 
comment  period  and  will  fully  consider 
all  comments  received  during  the 
comment  period. 

Dated:  August  8,  2003. 
Catrina  M.  Martin, 

Acting  Deputy  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 
IFR  Doc.  03-20789  Filed  8-13-03;  8:45  am] 
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DEPARTMEh  T  OF  THE  INTERIOR 

Geological  SJirvey 

Request  for  Public  Comments  on 
Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  for  Review  Under  the 
Paperwork  Reduction  Act. 
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appropriate 
mechanical, 
information 

Title 
Construction 
Crushed  and 

Current 
0065. 

Abstract 
provide  data 
annual  report ; 
for  use  by 
industry 
general  public 
"Mineral 
first  preli 
estimates 
nonfuel 

Bureau  fi 
9-41 24- A 

Frequency: 

Description 
of  industrial 

Annual 

Annual 


fcr 


e  (tending  the  collection  of 

below  will  be 
\  he  Office  of  Management 

approval  under  the 
the  Paperwork  Reduction 
Chapter  35).  Copies  of  the 
11  sction  of  information  and 
may  be  obtedned  by 
uses  Clearance  Officer 
i^umber  listed  below, 
suggestions  on  the 
s  lould  be  made  within  60 

o  the  uses  Clearance 
(Geological  Survey,  807 

Reston,  VA  20192.  As 
OMB  regulations  at  CFR 
he  U.S.  Geological  Survey 
c  public  comments 
proposed  information 


methodoli  »gy 
utilil  y 

it  n 


Prodi  cti 


OXB 


'  Rei  pi 


the  colltection  of 
necessary  for  the  proper 
the  functions  of  the 
whether  the 
have  practical  utility; 
of  the  uses  estimate 
of  the  collection  of 
luding  the  validity  of 
and  assumptions  used; 
,  quality,  and  clarity  of 
to  be  collected;  and. 
n  linimize  the  burden  of  the 
i  [iformation  on  those  who 

including  the  use  of 
automated  electronic, 

other  forms  of 
technology, 
ion  Estimate, 
5and  and  Gravel  and 
Jroken  Stone. 
approval  number:  1028- 


T  lis  collection  is  needed  to 
9n  mineral  production  for 
published  by  commodity 
Goi  emment  agencies, 
education  programs,  and  the 
One  publication  is  the 
Con  modity  Summaries,"  the 
imini  iry  publication  to  furnish 
covi  (ring  the  previous  year's 
minei  al  industiy. 
fon  1  number:  9-4042-A  and 


Quarterly  and  Annually. 
of  respondents:  Producers 
liiinerals  and  metals, 
onses;  3,269. 
buAlen  hours:  707. 


Bureau  clearance  officer:  John  E. 
Cordyack,  Jr.,  703-648-7313. 

John  H.  De Young,  Jr., 

Chief  Scientist.  Minerals  Information  Team. 
IFR  Doc.  03-20762  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ID-933-1430-ET;  GPO-03-0005;  IDI-04319] 

Public  Land  Order  No.  7578;  Partial 
Revocation  of  Public  Land  Order  No. 
1479;  ID 

agency:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects  0.23  acre 
of  National  Forest  System  land 
withdrawn  for  the  Forest  Service's 
Priest  Lake  Recreation  Area.  This  action 
will  open  the  land  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  land. 
EFFECTIVE  DATE:  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Simmons,  BLM  Idaho  State 
Office,  1387  S.  Vinnell  Way,  Boise, 
Idaho  83709,  208-373-3867. 
SUPPLEMENTARY  INFORMATION:  The  land 
is  no  longer  needed  for  the  purpose  for 
which  it  was  withdrawn,  and  the 
revocation  is  needed  to  make  the  land 
available  for  disposal  under  the  Small 
Tract  Act.  The  land  has  been  and  will 
remain  open  to  mineral  leasing. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (2000),  it  is  ordered  as  follows: 

1.  Public  Land  Order  No.  1479,  which 
withdrew  National  Forest  System  land 
for  Forest  Service  recreation  areas, 
administrative  and  public  service  sites, 
is  hereby  revoked  insofar  as  it  affects  the 
following  described  land: 

Boise  Meridian 

Kaniksu  National  Forest 
Priest  Lake  Recreation  Area 
T.  61N.,R.  4W.. 

sec.  8,  lot  2,  a  parcel  of  land  identified  as 
S.T.A.  ID-229. 

The  area  described  contains  0.23  acre 
in  Bonner  County. 

2.  At  9  a.m  on  September  15,  2003, 
the  land  shall  be  opened  to  such  forms 
of  disposition  as  may  by  law  be  made 
of  National  Forest  System  land,  subject 
to  valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 


of  record,  emd  the  requirements  of 
applicable  law. 

Dated:  July  25,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

IFR  Doc.  03-20744  Filed  8-13-03;  8:45  am]  '" 

BILUNG  CODE  431&-GG-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ES-960-1430-ET;  MIES-16817] 

Public  Land  Order  No.  7580; 
Revocation  of  Executive  Order  Dated 
June  30, 1851;  Ml 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  in  its 
entirety,  an  1851  Executive  Order  which 
reserved  58.75  acres  of  public  land  for 
the  Grand  Traverse  Light  Station.  The 
land  is  no  longer  needed  by  the  United 
States  Coast  Guard  for  lighthouse 
purposes.  This  order  will  open  16.37 
acres  of  the  formerly  reserved  land  to 
surface  entry. 
DATE:  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Ruda,  BLM  Eastern  States  Office,  7450 
Boston  Boulevard,  Springfield,  Virginia 
22153,  703^40-1663. 

SUPPLEMENTARY  INFORMATION:  All  of  the 
land,  except  as  described  in  Paragraph 
2,  has  been  conveyed  out  of  Federal 
ownership.  This  is  a  record  clearing 
action  only  for  the  land  that  is  no  longer 
in  Federal  ownership. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (2000),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated  June  30, 
1851,  which  reserved  public  land  for 
lighthouse  purposes,  is  hereby  revoked 
in  its  entirety. 

2.  At  10  a.m.  on  September  15,  2003, 
the  land  described  below  will  be  opened 
to  the  operation  of  the  public  land  laws 
generally,  subject  to  valid  existing 
rights,  the  provision  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
September  15,  2003,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 
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Michigan  Meridian 

T.  32N.,R.  low.. 
Grand  Traverse  Light  Station  Reservation, 

located  in  lot  3,  sec.  6,  being  more 

particularly  described  as: 
Beginning  at  the  intersection  of  sees.  5,  6, 

7  and  8,  T.  32  N.,  R.  10  W., 
Thence,  N.  53°27'  W.,  34.456  chains,  to 

Angle  Point  #  1,  the  place  of  beginning, 
N.  0°18'  E.,  12.600  chains,  to  Angle  Point 

#  2  on  the  present  shoreline  of  Lake 

Michigan, 
Thence,  with  the  meanders  of  Lake 

Michigan, 
S.  89''41'  W.,  2.199  chains, 
S.  70°45'  W.,  3.741  chains, 
N.  88°22'  W..  4.781  chains, 
S.  80°33'  W.,  2.563  chains, 
S.  19°35' W.,  5.144  chains, 
S.  9''47'  E.,  6.241  chains  to  Special 

Meander  Comer, 
S.  89°42'  E..  13.636  chains  to  Angle  Point 

#1,  the  place  of  beginning. 
The  area  described  contains  16.37  acres  in 
Leelanau  County.  « 

Dated:  July  25,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 
Management. 

(FR  Doc.  03-20745  Filed  8-13-03;  8:45  am) 

BILLING  CODE  4310-GJ-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-070-1430-ET;  NMNM  6337] 

:  Public  Land  Order  No.  7579;  Partial 
Revocation  of  Public  Land  Order  No. 
2198;  NM 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  a  public 
land  order  insofar  as  it  affects 
approximately  1,433  acres  of  lands 
withdrawn  for  use  by  the  Bureau  of 
Indian  Affairs.  This  order  opens  the 
lands  to  surface  entry,  mining,  and 
mineral  leasing. 

EFFECTIVE  DATE:  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Albert  Gonzales,  BLM  Farmington  Field 
Office,  1235  La  Plata  Highway, 
Farmington,  NM  87401,  505-599-6334. 
SUPPLEMENTARY  INFORMATION:  The 
partial  revocation  will  facilitate  an 
administrative  boundary  adjustment 
between  the  Bureau  of  Land 
Management  and  the  Navajo  Indian 
Reservation. 

Order 

By  virtue  of  the  authority  vested  in 
;  the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 


1.  Public  Land  Order  No.  2198,  which 
withdrew  lands  for  use  by  the  Bureau  of 
Indian  Affairs,  is  hereby  revoked  insofar 
as  it  affects  the  following  described 
lands: 

New  Mexico  Principal  Meridian 

T.  19  N.,  R.  7  W., 

sec.  17,  SV2; 

sec.  19; . 

sec.  21,  NV2,  and  SWV*. 

The  areas  described  aggregate 
approximately  1,433  acres  in  McKinley 
County. 

2.  At  10  a.m.  on  September  15,  2003, 
the  lands  will  be  opened  to  the 
operation  of  the  public  land  laws 
generally,  subject  to  vedid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  10  a.m.  on 
September  15,  2003,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those"  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  10  a.m.  on  September  15,  2003, 
the  lands  will  be  opened  to  location  and 
entry  imder  the  United  States  mining 
laws  and  to  the  operation  of  the  mineral 
leasing  laws,  subject  to  valid -existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  any  of 
the  lands  described  in  this  order  under 
the  general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determination  in  local 
courts. 

Dated:  July  25,  2003. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 
Management. 

[FR  Doc.  03-20743  Filed  8-13-03;  8:45  am) 
BILUNG  CODE  4310-VB-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Gauley  River  National  Recreation  Area, 
West  Virginia 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability  of  a  Plan 
of  Operations  and  Environmental 


Assessment  for  a  30-day  public  review 
at  Gauley  River  National  Recreation 
Area,  Fayette  County,  WV 

SUMMARY:  The  National  Park  Service 
(NPS),  in  accordance  with  section 
9.52(b)  of  title  36  of  the  Code  of  Federal 
Regulations  has  received  from  Excel 
Energy  Inc.,  a  Plan  of  Operations  for 
drilling  and  production  of  the  Mower  #2 
and  #3  gas  wells,  from  a  surface  location 
7  miles  west  of  the  Summersville  Dam, 
adjacent  to  State  Route  3/3,  on  a 
peninsula  known  as  Koontz  Bend, 
within  the  Gauley  River  National 
Recreation  Area.  Additionally,  the  NPS 
has  prepared  an  Environmental 
Assessment  for  the  site  of  the  proposed 
wells. 

DATES:  The  above  documents  are 
available  for  public  review  and 
comment  for  a  period  of  30  days  from 
the  publication  date  of  this  notice  in  the 
Federal  Register. 

ADDRESSES:  The  Plan  of  Operations  and 
Environmental  Assessment  are  available 
for  public  review  and  comment  in  the 
Office  of  the  Superintendent,  Gauley 
River  National  Recreation  Area,  104 
Main  Street,  Glen  Jean,  West  Virginia. 
Copies  of  the  Plan  of  Operations  are 
available,  for  a  duplication  fee,  from  the 
Superintendent,  Gauley  River  National 
Recreation  Area,  P.O.  Box  246,  Glen 
Jean,  West  Virginia  25846. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Perez,  Biologist,  Gauley  River  National 
Recreation  Area,  P.O.  Box  246,  Glen 
Jean,  West  Virginia  25846,  Telephone: 
304-465-6537,  e-mail  at 
fohn_Perez@nps.gov. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  submit  comments  about  this 
dociunent  within  the  30  days,  mail  them 
to  the  post  office  address  provided 
above,  hand-deliver  them  to  the  park  at 
the  street  address  provided  above,  or 
electronically  file  them  to  the  e-mail 
address  provided  above.  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  responders, 
available  for  public  review  during 
regular  business  hoius. 

Dated:  April  18,  2003. 
Calvin  F.  Hite, 

Superintendent,  Gauley  River  National 

Recreation  Area. 

IFR  Doc.  03-20753  Filed  8-13-03;  8:45  am] 
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DEPARTMEffr  OF  THE  INTERIOR 

National  Park  Service 

Availability  of  the  Draft  General 
Management  Plan/Wilderness  Study/ 
Draft  Environniental  Impact  Statement, 
Pictured  Rocks  National  Lakeshore 

agency:  National  Park  Service,  Interior. 
ACTKW:  Notic  i. 


summary:  Pui  suant 
Environment.  1 
U.S.C.  4332(CJ) 
Service  (NFS 
availability  o 
Management 
Diaft  Enviromiental 
(EIS)  for  Picti  red 
Lakeshore  (PipO) 
DATES:  There 


Cc  mments  i 
:  recei  red 
Envi  onmental ' 
publi  thes 
yr  ir  tl 
with 
A:t 
on 
Aug  ist 
Mi  :higan. 


Coi  imunitv  i 


review  penoc 
document 
must  be 
after  the 
Agency 
availability  ir 
Consistent 
Wilderness 
will  be  held 
study  on 
Munising. 
from  7-8  p.m 
Michigan.  In 
be  held  in  the 
Munising 
200  East  State 
Marais,  the 
Gymnasium 
Public  Schoo 
Street. 

In  addition 
information 
on.  the  General 
Wilderness 
in  the  region 
period.  These 
scheduled  as 

August  25: 
p.m.-8  p.m. 
Marquette 
University 
Center.  1401 
Marquette, 

August  26: 
p.m.-7  p.m. 
7  p.m.-8  p.m 
Community 
Community 
Highway  M- 

August  27: 
5:30p.m.-7f 
GMP/WS:  7  f 
Wilderness 
Township 
Avenue,  Gradd 

August  28 
p.m.-2:30  p. 


to  the  National 
Policy  Act  of  1969,  42 
the  National  Park 
announces  the 
a  Draft  General 
Ian/Wilderness  Study/ 
Impact  Statement 
Rocks  National 
Michigan, 
will  be  a  90-day  public 
for  comments  on  this 

on  the  Draft  EIS 
no  later  than  90  days 

Protection 
its  notice  of 
the  Federal  Register. 
section  3(d)(1)  of  the 
.  two  public  hearings 
the  draft  wilderness 
26,  from  7-8  p.m.  in 
and  August  27. 
in  Grand  Marais, 
ktunising.  the  meeting  will 
Community  Room  of  the 
Credit  Union  at 
Highway  M-28.  In  Grand 
will  be  held  in  the 
the  Burt  Township 
located  at  27  Colwell 


m  Beting 
cf 


PudI 


public  open  houses  for 
atout,  or  to  make  comment 

Management  Plan/ 
S^udy/Draft  EIS  will  be  held 

luring  the  comment 

open  houses  are 

bllows: 

Marquette,  Michigan — 6 
-  Open  House  on  GMP/WS: 
Ro  3m,  Northern  Michigan 
Dpn  H.  Bottum  University 

resque  Isle  Avenue, 
Michigan. 


-  Open 


Vlunising,  Michigan — 5:30 
House  on  GMP/WS: 
Hearing  on  Wilderness: 
rtoom,  Munising 
Qredit  Union,  200  East  State 
8.  Munising,  Michigan. 
Grand  Marais,  Michigan — 
.m. — Open  House  on    , 
.m.-8  p.m. — Hearing  on 
(  ymnasium,  Burt 

ic  School.  27  Colwell 
Marais,  Michigan. 
Lansing,  Michigan — 12:30 
.qi. — Open  House  on  GMP/ 


WS:  Holiday  Inn  South  Convention 
Center,  6820  South  Cedar  Street, 
Lansing,  Michigan. 

August  28,  Novi,  Michigan— 6  p.m.-8 
p.m. — Open  House  on  GMP/WS: 
DoubleTree  Hotel  Novi,  2700  Sheraton 
Drive,  Novi,  Michigan. 

These  open  houses  will  be  aiuiounced 
in  the  local  media  and  the  park's  Web 
site.  Information  about  meeting  times 
and  places  will  be  available  by 
contacting  the  parks  headquarters  at 
906-387-2607,  or  visiting  the  park's 
Web  site  at  http://www.nps.gov/piro/ 
gmp.htm. 

ADDRESSES:  Copies  of  the  Draft  General 
Management  Plan/Wilderness  Study/ 
Draft  EIS  are  available  by  request  by 
writing  to  Karen  Gustin, 
Superintendent,  Pictured  Rocks 
National  Lakeshore,  P.O.  Box  40, 
Munising,  MI  49862-0040,  by  phone 
906-387-2607,  or  by  e-mail  message  at 
piro_gmp@nps.gov.  The  document  can 
be  picked-up  in  person  at  the  park's 
headquarters  at  N8391  Sand  Point  Road, 
Munising,  MI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Gustin,  Superintendent,  Pictured 
Rocks  National  Lakeshore,  or  by  calling 
906-387-2607. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  wilderness  study  is  to 
determine  if  and  where  lands  and 
waters  within  PIRO  should  be  proposed 
for  wilderness  designation.  The  study 
identifies  two  possible  wilderness 
configiuations  within  the  park, 
including  a  no  wilderness  alternative, 
and  evaluates  their  effects.  Based  on  the 
findings  of  this  study,  a  formal 
wilderness  proposal  may  be  submitted 
to  the  Director  of  the  NPS  for  approval 
and  subsequent  consideration  by  the 
Department  of  the  Interior,  the  President 
of  the  United  States,  cuid  Congress. 

Persons  wishing  to  comment  may  do 
so  by  any  one  of  several  methods.  They 
may  attend  the  public  hearing  or  open 
houses  noted  above.  They  may  mail 
comments  to  Karen  Gustin. 
Superintendent,  Pictured  Rocks 
National  Lakeshore,  P.O.  Box  40, 
Munising,  MI  49862-0040,  or  call  the 
Superintendent  at  906-387-2607.  They 
also  may  comment  via  e-mail  to 
piro_gmp@nps.gov  (include  name  and 
return  address  in  the  e-mail  message). 
Finally,  they  may  hand-deliver 
comments  to  park  headquarters  at 
Pictured  Rocks  National  Lakeshore, 
N8391  Sand  Point  Road.  Munising,  MI 
49862-0040. 

The  NPS  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 


request  we  withhold  their  home  address 
from  the  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  record  a 
respondent's  identify,  as  allowable  by 
law.  If  you  wish  us  to  withhold  yoiu' 
name  and/or  address,  you  must  state 
this  prominently  at  the  begiruiing  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

The  responsible  official  is  Mr.  Ernest 
Quintana,  Acting  Regional  Director, 
Midwest  Region. 

Dated:  July  9.  2003. 
Ernest  Qdintana. 

Acting  Regional  Director.  Midwest  Region. 
[FR  Doc.  03-20752  Filed  8-13-03:  8:45  am] 

BILUNG  CODE  4310-H3-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Great  Sand  Dunes  National  Park 
Advisory  Council  Meeting 

AGENCY:  National  Park  Service,  DOI. 
ACTION:  Armouncement  of  meeting. 

SUMMARY:  Great  Sand  Dunes  National 
Monument  and  Preserve  announces  the 
date  of  a  meeting  of  the  Great  Sand 
Dunes  National  Park  Advisory  Council, 
which  was  established  to  provide 
guidance  to  the  Secretary  on  long-term 
planning  for  Great  Sand  Dunes  National 
Monument  and  Preserve. 

DATES:  The  meeting  date  is: 

1.  Sept.  5,  2003,  1  p.m.-9  p.m., 
Westcliffe,  Colorado. 

ADDRESSES:  The  meeting  location  is: 

1.  Westcliffe,  Colorado — All  Aboard 
Westcliffe,  Inc.,  110  Rosita  Ave., 
Westcliffe.  CO  81252-1415. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steve  Chaney.  719-378-2314. 

SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  third  meeting  of 
the  Great  Sand  Dunes  National  Park 
Advisory  Council.  At  this  meeting,  the 
coimcil  will  discuss  the  fundamental 
resources  and  values  of  Great  Sand 
Dunes  National  Monument  and 
Preserve. 

)ohn  Crowley, 

Acting  Regional  Director. 

[FR  Doc.  03-20751  Filed  8-13-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  State  University  of 
West  Georgia,  Carrollton,  GA,  and  in 
the  Control  of  the  Georgia  Department 
of  Transportation,  Atlanta,  GA; 
Correction 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  State  University 
of  West  Georgia,  Carrollton,  GA,  and  in 
the  control  of  the  Georgia  Department  of 
Transportation,  Atlanta,  GA.  The  human 
remains  and  associated  funerary  objects 
wer«  removed  from  Richmond  County, 
GA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

This  notice  corrects  the  number  of 
associated  funerary  objects  reported  in  a 
Notice  of  Inventory  Completion 
published  in  the  Federal  Register  on 
January  11,  2002  (FR  Doc  02-734,  page 
1507).  The  notice  described  the  human 
remains  of  one  Native  American 
individual  and  six  associated  funerary 
objects,  including  one  partial  shell- 
tempered  plain  globular  jar  with  flaring 
rim.  Although  the  partial  globular  jar 
was  included  in  the  Rae's  Creek 
inventory  of  human  remains  and 
associated  funerary  objects,  the  jar 
(accession  niunber  303)  has  not  been 
located  thus  far  in  the  Rae's  Creek 
collection  or  In  any  of  the  curated 
collections  at  the  Antonio  J.  Waring,  Jr., 
Archaeology  Laboratory,  State 
University  of  West  Georgia,  Carrollton, 
GA.  The  original  notice  is  corrected  by 
substituting  paragraphs  four  through 
seven  with  the  following  paragraphs  — 

In  1988,  human  remains  representing 
one  individual  were  excavated  from  the 
Rae's  Creek  site  (9Ri327),  Richmond 
County,  GA,  by  Dr.  Morgan  R.  Crook,  Jr., 
of  Georgia  State  University,  Atlanta,  GA. 


The  work  was  conducted  as  part  of  a 
highway  construction  project  under 
Georgia  Department  of  Transportation/ 
Federal  Highway  Administration 
contract  M-750  (4).  The  remains  are 
curated  at  the  Antonio  J.  Waring,  Jr., 
Archaeology  Laboratory,  State 
University  of  West  Georgia,  Carrollton, 
GA.  No  known  individual  was 
identified.  The  five  associated  funerary 
objects  are  two  columella  shell  ear  pins, 
two  faceted  glass  beads,  and  one  chert 
biface. 

The  Rae's  Creek  site  is  located  near 
the  confluence  of  Rae's  Creek  and  the 
Savannah  River.  The  human  remains 
and  associated  funerary  objects  date  to 
the  early  1700s  based  on  the  artifacts 
recovered  from  the  site,  such  as  the 
faceted  glass  beads,  which  date  to  that 
time  period.  The  artifacts  suggest  a 
Creek  Indian  affiliation.  Consultation 
evidMice  presented  by  representatives  of 
the  Creek  tribal  governments  indicates 
that  this  area  was  within  the  traditional ' 
occupation  territory  of  the  Creeks 
during  this  time  period. 

Officials  of  the  Georgia  Department  of 
Transportation  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  described  above 
represent  the  physical  remains  of  one 
individual  of  Native  American  ancestry. 
Officials  of  the  Georgia  Department  of 
Transportation  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
five  objects  described  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Lastly, 
officials  of  the  Georgia  Department  of 
Transportation  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  the  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Alabama-Quassarte  Tribal 
Town,  Oklahoma;  Kialegee  Tribal  Town, 
Oklahoma;  Muscogee  (Creek)  Nation, 
Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama;  and  Thlopthlocco 
Tribal  Town,  Oklahoma. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  Eric  Anthony  Duff.  NAGPRA 
Coordinator,  Georgia  Department  of 
Transportation.  Office  of  Enviroament/ 
Location,  3993  Aviation  Circle,  Atlanta, 
GA  30336-1593,  telephone  (404)  699- 
4437,  facsimile  (404)  699-4440,  e-mail 
eric.duff@dot.state.ga.us,  before 
September  15,  2003.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects -to  the  Alabama-Quassarte  Tribal 
Town,  Oklahoma;  Kialegee  Tribal  Town, 


Oklahoma;  Muscogee  (Creek)  Nation, 
Oklahoma:  Poarch  Band  of  Creek 
Indians  of  Alabama;  and  Thlopthlocco 
Tribal  Town,  Oklahoma  may  proceed 
after  that  date  if  no  additional  claimants 
come  forward. 

The  Georgia  Department  of 
Transportation  is  responsible  for 
notifying  the  Alabama-Quassarte  Tribal 
Town,  Oklahoma;  Kialegee  Tribal  Town, 
Oklahoma;  Muscogee  (Creek)  Nation, 
Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama;  and  Thlopthlocco 
Tribal  Town,  Oklahoma  that  this  notice 
has  been  published. 

Dated:  July  3,  2003. 
John  Robbing, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-20758  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4310-7(>-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servk:e 

Notice  of  Inventory  Completion:  U.S. 
Department  of  Defense,  U.S.  Army, 
Joint  Readiness  Training  Center  and 
Fort  Polk,  Fort  Polk,  LA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  tiie 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the  U.S. 
Department  of  Defense,  U.S.  Army,  Joint 
Readiness  Training  Center  and  Fort 
Polk,  Fort  Polk,  LA.  The  human  remains 
were  removed  from  a  site  on  the  Fort 
Polk  Military  Reservation  in  Sabine 
Parish,  LA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrativie 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  of  these  Native  American  human 
remains.  The  National  Park  Service  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  U.S.  Department 
of  Defense,  U.S.  Army  professional  staff, 
including  individuals  from  the 
Environmental  Center;  U.S.  Army  Corps 
of  Engineers,  St.  Louis  District;  and 
Center  of  Engineering  and  Research 
Laboratory,  in  consultation  with 
representatives  of  the  Alabama- 
Coushatta  Tribes  of  Texas;  Alabama- 
Quassarte  Tribal  Town,  Oklahoma; 
Caddo  Indian  Tribe  of  Oklahoma; 
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Choctaw  Nation  of  Oklahoma; 
Chitimacha  7  -ibe  of  Louisiana; 
Coushatta  Tri  le  of  Louisiana;  Jena  Band 
of  Choctaw  Ir  dians,  Louisiana; 
Mississippi  B  and  of  Choctaw  Indians, 
Mississippi:  I'oarch  Band  of  Creek 
Indians  of  Alubama;  and  Tunica-Biloxi 
Indian  Tribe  i  >f  Louisiana. 

The  Joint  R  jadiness  Training  Center 
and  Fort  Polk  has  determined  that  the 
human  remai  is  reported  in  this  notice 
cannot  be  cul  urally  affiliated  with  an 
Indian  tribe  a  5  defined  in  NAGPRA,  25 
U.S.C.  3001  {  '),  and  are  considered 
culturally  un  dentifiable.  Until  final 
promulgation  of  Section  10.11  of 
NAGPRA  regi  dations,  and  according  to 
its  charter,  th  5  Native  American  Graves 
Protection  an  1  Repatriation  Review 
Committee  is  responsible  for 
recoramendir  g  to  the  Secretary  of  the 
Interior  speci  ic  actions  for  the 
disposition  c  culturally  unidentifiable 
human  remai  is.  In  December  2001.  the 
Joint  Readine  js  Training  Center  and 
Fort  Polk  pro  )osed  to  repatriate  one  set 
of  culturally  i  inidentifiable  human 
remains  to  th  (  Caddo  Indian  Tribe  of 
Oklahoma.  T  le  proposal  was 
considered  b;  the  Review  Committee  at 
its  May  31-Jt  ne  2.  2002,  meeting. 

An  August  30.  2002,  letter  from  the 
National  Park  Service  to  the  Joint 
Readiness  Tr  ining  Center  and  Fort 
Polk,  convey(  d  the  Review  Committee's 
recommendal  ion  that  disposition  of  the 
human  remai  is  to  the  Caddo  Indian 
Tribe  of  Okla  loma  may  proceed 
following  pul  ilication  of  a  notice  of 
inventory  coi  ipletion  in  the  Federal 
Register.  This  notice  fulfills  that 
requirement. 

In  1977  or    978,  human  remains 
representing ;  i  minimum  of  one 
individual  w(  re  removed  from  the  Eagle 
Hill  Training  Airstrip  site.  Fort  Polk 
Militciry  Rese-vation,  Sabine  Parish,  LA. 
The  Airstrip  !  ite  was  excavated  under 
the  direction  af  Dr.  Frank  Servello  of  the 
University  of  Southwestern  Louisiana. 
The  human  n  smains,  consisting  of  one 
tooth,  were  fc  und  in  a  spoils  pile 
adjacent  to  th  e  Airstrip  site.  Dr.  Robert 
Comiccini,  p  ofessor  of  paleontological 
anthropology  at  Southern  Illinois 
University,  ic  entified  the  tooth  as 
probably  beir  g  from  a  prehistoric  Native 
American.  N(  i  known  individual  was 
identified.  N<i  associated  funerary 
objects  are  prbsent. 

Officials  oflthe  Joint  Readiness 
Training  Cen  er  and  Fort  Polk  have 
determined  t  lat,  pursuant  to  25  U.S.C. 
3001  (9-10),  t  le  human  remains 
described  ab(  ive  represent  the  physical 
remains  of  or  e  individual  of  Native 
American  ani  :estry.  Officials  of  the  Joint 
Readiness  Tr  lining  Center  and  Fort  Polk 
also  have  determined  that,  pursuant  to 


25  U.S.C.  3001  (2),  there  is  no 
relationship  of  shared  group  identity 
that  can  reasonably  be  traced  between 
the  Native  American  human  remains 
and  any  present-day  Indian  tribe  or 
group.  In  accordance  with  the 
recommendations  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee,  the 
disposition  of  the  Native  American 
human  remains  will  be  to  the  Caddo 
Indian  Tribe  of  Oklahoma. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains 
should  contact  James  D.  Grafton,  Fort 
Polk  Cultural  Resources  Management 
Program,  1645  23rd  Street,  Building 
2515,  Fort  Polk.  LA  71459,  telephone 
(337)  531-6011,  before  September  15, 
2003.  Repatriation  of  the  human 
remains  to  the  Caddo  Indian  Tribe  of 
Oklahoma  may  proceed  after  that  date  if 
no  additional  claimants  come  forward. 

The  Joint  Readiness  Training  Center 
and  Fort  Polk  is  responsible  for 
notifying  the  Alabama-Coushatta  Tribes 
of  Texas;  Alabama-Quassarte  Tribal 
Town,  Oklahoma;  Caddo  Indian  Tribe  of 
Oklahoma;  Choctaw  Nation  of 
Oklahoma;  Chitimacha  Tribe  of 
Louisiana;  Coushatta  Tribe  of  Louisiana; 
Jena  Band  of  Choctaw  Indians, 
Louisiana;  Mississippi  Band  of  Choctaw 
Indians,  Mississippi;  Poarch  Band  of 
Creek  Indians  of  Alabama;  and  Tunica- 
Biloxi  Indian  Tribe  of  Louisiana  that 
this  notice  has  been  published. 

Dated:  July  17,  2003. 
|ohn  Robbins. 

Assistant  Director.  Cultural  Resources. 
[FR  Dor..  03-20759  Filed  8-13-03:  8:45  am] 

BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion: 
Museum  of  Northern  Arizona, 
Flagstaff,  AZ 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  25  U.S.C.  3003.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Museum  of 
Northern  Arizona,  Flagstaff,  AZ.  The 
human  remains  and  associated  funerary 
objects  were  removed  from  an 
unidentified  site  in  the  Salt  River  area 
of  central  Arizona. 


This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museiun  that  has 
control  of  these  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Museum  of 
Northern  Arizona  professional  staff  in 
consultation  with  representatives  of  the 
Ak-Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Colorado  River  Indian  Tribes 
of  the  Colorado  River  Indian 
Reservation,  Arizona  and  California; 
Fort  McDowell  Yavapai  Nation, 
Arizona;  Fort  Mojave  Indian  Tribe  of 
Arizona,  California  &  Nevada;  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation.  Arizona;  Hopi  Tribe 
of  Arizona;  Pascua  Yaqui  Tribe  of 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  Yavapai-Apache 
Nation  of  the  Camp  Verde  Indian 
Reservation,  Arizona;  Yavapai-Prescott 
Tribe  of  the  Yavapai  Reservation, 
Arizona;  and  Zuni  Tribe  of  the  Zuni 
Reservation,  New  Mexico. 

At  an  unknown  date,  cremated  human 
remains  representing  a  minimum  of  one 
individual  were  removed  from  an 
unidentified  site  in  the  Salt  River  area 
of  central  Arizona.  The  human  remains 
and  associated  funerary  objects  were 
given  to  Mrs.  Roslein  Birdsell  by  a 
relative  in  1955  or  1956.  No  known 
individual  was  identified.  The  three 
associated  funerarj'  objects  are  a  Casa 
Grande  red-on-buff  jar  and  two  quartz 
crystals.  A  chalcedony  projectile  point 
that  was  originally  associated  with  the 
human  remains  subsequently 
disappeared.  In  2000,  Mrs.  Birdsell 
transferred  control  of  the  human 
remains  and  the  three  associated 
funerary  objects  to  the  Museum  of 
Northern  Arizona. 

Casa  Grande  red-on-buff  pottery 
vessels  generally  date  to  A.D.  700-900. 
Archeological  evidence  indicates  that 
the  Salt  River  area  of  central  Arizona 
was  occupied  during  the  period  A.D. 
700-900  by  the  Hohokam  people,  for 
whom  cremation  was  a  common 
mortuary  practice.  Archeological. 
historical,  and  oral  tradition  evidence 
indicate  that  there  is  a  relationship  of 
shared  group  identity  between  the 
Hohokam  people  and  the  present-day 
Piman  and  O'odham  cultures, 
represented  by  the  Ak-Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
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Indian  Reservation,  Arizona;  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation,  Arizona;  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation,  Arizona;  and 
Tohono  O'odham  Nation  of  Arizona. 
Hopi  and  Zuni  oral  traditions  also 
indicate  that  segments  of  the  prehistoric 
Hohokam  population  migrated  to  areas 
occupied  by  the  ancestors  of  the  Hopi 
and  Zuni  and  were  assimilated  into  the 
resident  populations. 

Officials  of  the  Museum  of  Northern 
Arizona  have  determined  that,  pursuant 
to  25  U.S.C.  3001  (9-10),  the  human 
remains  described  above  represent  the 
physical  remains  of  one  individual  of 
Native  American  ancestry.  Officials  of 
the  Museum  of  Northern  Arizona  also 
have  determined  that,  pursuant  to  25 
U.S.C.  3001  (3)(A).  the  three  objects 
described  above  are  reasonably  believed 
to  have  been  placed  with  the  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Museum  of  Northern  Arizona  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the  Native 
American  human  remains  and 
associated  funerary  objects  and  the  Ak- 
Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
"  Arizona;  Hopi  Tribe  of  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  Elaine  Hughes.  Museum  of 
Northern  Arizona,  3101  North  Fort 
Valley  Road.  Flagstaff,  AZ  86001. 
telephone  (928)  774-5211.  extension 
228.  before  September  15.  2003. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Ak- 
Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation. 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation. 
Arizona;  Hopi  Tribe  of  Arizona;  Salt 
River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation.  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zuni  Tribe  of  the 
Zuni  Reservation.  Niew  Mexico  may 
proceed  after  that  date  if  no  additional 
claimants  come  forward. 

The  Museum  of  Northern  Arizona  is 
responsible  for  notifying  the  Ak-Chin 
Indian  Comsaunity  of  the  Maricopa  (Ak 


Chin)  Indian  Reservation.  Arizona; 
Colorado  River  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation, 
Arizona  and  California;  Fort  McDowell 
Yavapai  Nation,  Arizona;  Fort  Mojave 
Indian  Tribe  of  Arizona,  California  & 
Nevada;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Hopi  Tribe  of  Arizona;  Pascua 
Yaqui  Tribe  of  Arizona;  Salt  River  Pima- 
Maricopa  Indian  Community  of  the  Salt 
River  Reser\'ation,  Arizona;  Tohono 
O'odham  Nation  of  Arizona;  Yavapai- 
Apache  Nation  of  the  Camp  Verde 
Indian  Reservation,  Arizona;  Yavapai- 
Prescott  Tribe  of  the  Yavapai 
Reservation,  Arizona;  and  Zuni  Tribe  of 
the  Zuni  Reservation,  New  Mexico  that 
this  notice  has  been  published. 

Dated:  July  9.  2003. 
John  Robbins, 

Assistant  Director,  Cultural  Resources. 
|FR  Doc.  0.3-20755  Filed  8-13-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion: 
Oregon  State  Museum  of 
Anthropology,  University  of  Oregon, 
Eugene,  OR 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  here  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Oregon  State 
Museum  of  Anthropology,  University  of 
Oregon,  Eugene,  OR.  The  bimian 
remains  and  associated  funerary  objects 
are  from  the  Kawumkan  Springs 
Midden,  Klamath  County,  OR. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  imder  NAGPRA,  25 
U.S.C.  3003  (d)(3).  The  determinations 
within  this  notice  are  the  sole 
responsibility  of  the  museum, 
institution,  or  Federal  agency  that  has 
control  x»f  the  Native  American  human 
remains  and  associated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Oregon  State 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Klamath  Indian 
Tribe  of  Oregon. 


In  1949,  huiman  remains  representing 
a  minimum  of  19  individuals  were 
removed  from  the  Kawumkan  Springs 
Midden.  Klamath  County.  OR,  during 
legally  authorized  excavations  by 
University  of  Oregon  staff  archeologists. 
The  museum  accessioned  the  human 
remains  into  the  collection  the  same 
year.  No  known  individuals  were 
identified.  The  nine  associated  funerary- 
objects  are  three  pestles  or  atlatl 
weights,  two  fleshers,  one  mano,  one 
wolf  mandible,  one  projectile  point 
foreshaft,  and  one  stone  point  that  may 
have  contributed  to  the  associated 
individual's  death. 

Historical  docimients,  ethnographic 
sources,  and  oral  history  indicate  that 
Klamath  peoples  have  occupied  this 
area  of  south-central  Oregon  since 
precontact  times.  Based  on 
archeological  context,  the  19 
individuals  described  above  were 
determined  to  be  Native  American,  of 
probable  Klamath  cultural  affiliation. 

Officials  of  the  Oregon  State  Museum 
of  Anthropology  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (9-10).  the 
human  remains  described  above 
represent  the  physical  remains  of  19 
individuals  of  Native  American 
ancestry.  Officials  of  the  Oregon  State 
Museum  of  Anthropology  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(A).  the  nine  objects  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Oregon 
State  Museum  of  Anthropology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the 
Klamath  Indian  Tribe  of  Oregon. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  C.  Melvin  Aikens.  Oregon  State 
Museum  of  Anthropology,  1224 
University  of  Oregon.  Eugene,  OR 
97403-1224.  telephone  (541)  346-5115. 
before  September  15,  2003.  Repatriation 
of  the  human  remains  and  associated 
funerary  objects  to  the  Klamath  Indian 
Tribe  of  Oregon  may  proceed  after  that 
date  if  no  additional  claimants  come 
forward. 

The  Oregon  State  Museum  of 
Anthropology  is  responsible  for 
notifying  the  Klamath  Indian  Tribe  of 
Oregon  that  this  notice  has  been 
pubhshed. 
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Dated:  July  4.  2003. 
lohn  Robbins, 
Assistant  D/reAor 
|FR  Doc.  03-2(  756 
BtUJNGCOOE43  0-70-S 


Cultural  Resources. 
Filed  8-13-03:  8:45  am) 


OEPARTMEr  T  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inv^tory  Completion: 
Peabody  Mu$eum  of  Archaeology  and 
Ethnology,  Harvard  University, 
Cambridge,  MA 

agency:  Nati  )nal  Park  Service,  Interior. 
ACTION:  Notic  e. 


Notice  is  h(  ire  given  in  accordance 
with  the  Nati  /e  American  Graves 
Protection  an  J  Repatriation  Act 
(NAGPRA).  2  >  U.S.C.  3003.  of  the 
completion  o  an  inventory  of  human 
remains  and  <  issociated  funerary  objects 
in  the  posses!  ion  of  the  Peabody 
Museum  of  A  rchaeology  and  Ethnology, 
Harvard  Univ  ersity,  Cambridge,  MA. 
The  human  n  imains  and  associated 
funerary  objects  were  removed  from 
Barnstable,  B  istol,  Dukes,  and 
Plymouth  Co  inties,  MA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilitijs  under  NAGPRA,  25 
U.S.C.  3003  ((1)(3).  The  determinations 
within  this  n(  »tice  are  the  sole 
responsibility  of  the  museum, 
institution,  oi  Federal  agency  that  has 
control  of  the  Native  American  human 
remains  and  i  issociated  funerary  objects. 
The  National  Park  Service  is  not 
responsible  f(  ir  the  determinations 
within  this  ni  »tice. 

A  detailed  issessment  of  the  human 
remains  and  <  issociated  funerary  objects 
was  made  by  the  Peabody  Museum  of 
Archaeology  uid  Ethnology  professional 
staff  in  consu  tation  with 
representativ  ss  of  the  Wampanoag 
Repatriation  i  Confederation, 
representing  he  Wampanoag  Tribe  of 
Gay  Head  (Ac  uinnah)  of  Massachusetts, 
Mashpee  Waj  ipanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet '.  Jand  of  the  Wampanoag 
Nation  (a  nor  federally  recognized 
Indian  group  . 

The  humar  remains  and  associated 
funerary  obje  :ts  are  described  in  this 
notice  accord  ing  to  county  and  town, 
and  site  location  when  available. 

BARNSTABLE  COUNTY,  MA. 

Barnstable  MA. 

In  1867.  human  remains  representing 
one  individui  il  were  removed  from 
Barnstable.  B  irnstable  County,  MA,  by  J. 
Elliot  Cabot  a  nd  were  donated  to  the 
Peabody  Mus  eum  of  Archaeology  and 


Ethnology  by  Mr.  Cabot  in  the  same 
year.  No  known  individual  was 
identified.  The  three  associated  funerarj' 
objects  are  brass  kettle  fragments. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500).  The  placement  of  European 
kettles  as  mortuary  offerings  was 
widespread  among  postcontact  North 
American  native  groups.  Oral  tradition 
and  historical  documentation  indicate 
that  Barnstable,  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

In  1933,  human  remains  representing 
one  individual  that  were  removed  fr^m 
Barnstable,  Barnstable  County,  MA, 
were  donated  to  the  Peabody  Museiun 
of  Archaeology  and  Ethnology  by 
Edward  Brooks.  The  human  remains 
were  removed  at  an  unknown  date  by  an 
unknown  collector.  No  known 
individual  was  identified.  The  33 
associated  funerary  objects  are  9  silver 
spoon  fragments,  4  triangular  Levanna- 
style  arrowheads,  3  Levanna-style 
preforms,  1  piece  of  worked  slate,  7 
pieces  of  worked  bone,  1  bone  awl,  1 
spatula-shaped  bone  implement,  and  7 
pieces  of  turtle  shell. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500).  Based  on  examination,  the 
associated  silver  spoon  probably  dates 
from  A.D.  1650  to  1730.  Oral  tradition 
and  historical  documentation  indicate 
that  Barnstable,  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indiem  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

In  1966,  human  remains  representing 
one  individual  that  were  removed  from 
Sandy  Neck  in  Barnstable,  Barnstable 
County,  MA,  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  Sidney  Callis  through 
Edward  Hunt.  The  human  remains  were 
removed  by  Mr.  Callis  in  1961.  No 


known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Late  Woodland  period  or  later  (post- 
A.D.  1000).  Museum  documentation  and 
published  accoimts  indicate  that  Sandy 
Neck  is  a  Late  Woodland/Contact  period 
site  (A.D.  1000-1650).  Shell-tempered 
pottery  found  on  the  site  supports  a  Late 
Woodland  and  later  date  (post-A.D. 
1000)  in  southern  New  England.  Oral 
tradition  and  historical  documentation 
indicate  that  Barnstable,  MA,  is  located 
within  the  aboriginal  and  historic 
homeland  of  the  Wampanoag  Nation. 
The  present-day  tribes  that  are  most 
closely  affiliated  with  members  of  the 
Wampanoag  Nation  are  the  Wampanoag 
Tribe  of  Gay  Head  (Aquinnah)  of 
Massachusetts,  Mashpee  Wampanoag 
Indian  Tribe  (a  nonfederally  recognized 
Indian  group),  and  Assonet  Band  of  the 
Wampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

Bomne,  MA. 

In  1911,  human  remains  representing 
three  individuals  were  removed  fix)m 
the  Grove  Field  Ossuary  in  Bourne, 
Barnstable  County,  MA,  during  a 
Peabody  Museum  of  Archaeology  and 
Ethnology  expedition  led  by  C.C. 
Willoughby.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  Published  information 
indicates  that  the  human  remains  most 
likely  date  from  the  Late  Woodland  to 
Historic/Contact  periods  (A.D.  1000- 
1500).  A  copper  point  found  in  the 
immediate  vicinity  of  the  Grove  Field 
Ossuary  confirms  a  postcontact  date. 
Oral  tradition  and  historical 
documentation  indicate  that  Bourne, 
MA,  is  located  within  the  aboriginal  and 
historic  homeland  of  the  Wampanoag 
Nation.  The  present-day  tribes  that  are 
most  closely  affiliated  with  members  of 
the  Wampanoag  Nation  are  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  Mashpee 
Wcunpanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Bournedale,  MA. 

In  1955,  human  remains  representing 
two  individuals  that  were  removed  from 
Boumedale,  Barnstable  County,  MA, 
were  donated  to  the  Peabody  Museum 
of  Archaeology  and  Ethnology  by  W.K. 
Carter.  The  human  remains  were 
probably  collected  in  1880  by  an 
unknown  individual.  No  kn«wn 
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individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  A  note  included  with  the 
human  remains  states  that  they  were 
discovered  in  an  "old  Indian  burying 
ground  beside  Black  Lake,  Boumedale, 
Cape  Cod,  1880."  The  interments  most 
likely  date  to  the  Historic/Contact 
period  (post-A.D.  1500).  The  pattern  of 
copper  staining  on  some  of  the  human 
remains  irom  the  site  indicates  that  the 
human  remains  were  interred  some  time 
after  contact.  Oral  tradition  and 
historical  documentation  indicate  that 
Boumedale,  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
Chatham,  MA. 

In  1935,  human  remains  representing 
21  individuals  were  removed  from  the 
Bars  Inn  Farm  on  Morris  Island  in 
Chatham,  Bamstable  County,  MA,  after 
discovery  by  men  working  in  the  area. 
The  human  remains  were  given  to 
Howard  Nickerson,  who  donated  them 
to  the  Peabody  Museimi  of  Archaeology 
and  Ethnology  in  the  same  year.  No 
known  individuals  were  identified.  The 
three  associated  funerary  objects  are 
ceramic  sherds. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Late  Woodland  or  Historic/ 
Contact  period  (post-A.D.  1000).  A 
report  by  Frederick  Johnson,  who 
excavated  the  site,  describes  finding 
wood,  pottery,  a  carved  bone 
implement,  and  red  ochre  associated 
with  the  himian  remains,  all  of  which 
suggest  a  Late  Woodland  or  later  date. 
Oral  tradition  and  historical 
documentation  indicate  that  Chatham, 
MA,  is  located  within  the  aboriginal  and 
historic  homeland  of  the  Wampanoag 
Nation.  The  present-day  tribes  that  are 
most  closely  affiliated  with  members  of 
the  Wampanoag  Nation  are  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
Chatnamport,  MA. 
In  1940,  human  remains  representing 
three  individuals  were  removed  from 


Chathamport,  Bamstable  County,  MA, 
by  James  M.  Andrews  and  Janet  W. 
Raymond,  who  donated  the  human 
remains  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  in  the  same 
year.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  Museum  documentation 
indicates  that  the  himian  remains  were 
discovered  on  the  property  of  Mrs. 
Rajmiond,  an  area  that  was  locally 
known  as  "Indian  Burial  Hill."  The 
interments  most  likely  date  to  the 
Historic/Contact  period  (post-A.D. 
1500).  The  pattern  of  copp>er  stains  on 
some  of  the  human  remains  from  the 
site  indicates  that  the  human  remains 
were  interred  some  time  after  contact. 
Oral  tradition  and  historical 
docimientation  indicate  that 
Chathamport,  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
Eastham,  MA. 

In  1935,  human  remains  representing 
five  individuals  were  removed  from  the 
Hemenway  site  in  Eastham,  Bamstable 
Coimty,  MA,  during  a  Peabody  Museum 
of  Archaeology  and  Ethnology 
expedition  led  by  Frederick  Johnson.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Historic/Contact  period 
(post-A.D.  1500).  Objects  that  were 
recovered  from  the  site  but  are  not 
associated  with  the  burials  include 
paddle-marked  and  cord-marked 
pottery,  rolled  copper  or  brass  beads, 
and  an  iron  implement,  all  of  which 
suggest  a  postcontact  date.  Oral 
tradition  and  historical  documentation 
indicate  that  Eastham,  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
Hyannis,  MA. 


In  1949,  human  remains  representing 
fovn  individuals  that  were  removed 
bom  Hyannis,  Bamstable  County,  MA, 
were  donated  to  the  Peabody  Museum 
of  Archaeology  and  Ethnology  by  the 
Harvard  University  Department  of 
Anthropology.  The  hiunan  remains  were 
collected  by  K.  Hall,  Edward  Himt, 
Charles  Shade,  and  R.  Vidala  at  an 
unknown  date.  No  known  individuals 
were  identified.  The  one  associated 
funerary  object  is  a  fragmentary 
Iroquoian-  or  Niantic-style  pottery 
vessel. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Late  Woodland  or  Historic/ 
Contact  period  (A.D.  1000-1650).  The 
fragmentary  Iroquoian-  or  Niantic-style 
pottery  vessel  found  with  some  of  the 
human  remains  suggests  a  Late 
Woodland  or  Historic/Contact  date 
(A.D.  1000-1650).  New  England 
ceramics  that  are  closely  related  to 
froquoian  ceramic  styles  date  to  the  Late 
Woodland  and  Historic/Contact  period 
(A.D.  1000-1650  and  later).  Oral 
tradition  and  historical  documentation 
indicate  that  Hyannis,  MA,  is  located 
within  the  aboriginal  and  historic 
homeland  of  the  Wampanoag  Nation. 
The  present-day  tribes  that  are  most 
closely  affiliated  with  members  of  the 
Wampanoag  Nation  are  the  Wampanoag 
Tribe  of  Gay  Head  (Aquinnah)  of 
Massachusetts,  Mashpee  Wampanoag 
Indian  Tribe  (a  nonfederally  recognized 
Indian  group),  and  Assonet  Band  of  the 
Wampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

North  Truro,  MA. 

In  1891,  human  remains  representing 
six  individuals  were  removed  from 
North  Tnu-o,  Bamstable  County,  MA, 
during  a  Peabody  Museum  of 
Archaeology  and  Ethnology  expedition 
led  by  M.H.  Saville.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interment  most  likely 
dates  to  the  Late  Woodland  period  or 
later  (post-A.D.  1000).  According  to 
museum  documentation,  objects  that 
were  recovered  from  the  site  but  are  not 
associated  with  the  human  remains 
include  bone  implements,  pottery  pipe 
fragments,  shell-tempered  pottery 
sherds,  and  Levanna-style  projectile 
points,  all  of  which  support  a  Late 
Woodland  or  later  date  (post-A.D.  1000). 
Oral  tradition  and  historical 
docimientation  indicate  'iiat  North 
Truro,  MA,  is  located  within  the 
aboriginal  and  historic  homeland  of  the* 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
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with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnih)  of  Massachusetts, 
Mashpee  Wan  panoag  Indian  Tribe  (a 
nonfederally  i  jcognized  Indian  group), 
and  Assonet  E  and  of  the  Wampanoag 
Nation  (a  non:  ederally  recognized 
Indian  group] 

In  1908,  hui  lan  remains  representing 
two  individua  s  that  were  removed  from 
North  Truro,  I  amstable  County,  MA, 
were  donated  o  the  Peabody  Museum 
of  Archaeolog  i  and  Ethnology  by  M.H. 
Saville.  The  h  iman  remains  were 
removed  in  Ifl  91  during  a  Peabody 
Museum  of  Ai  chaeology  and  Ethnology 
expedition  lee  by  Mr.  Saville.  No 
known  indivi(  uals  were  identified.  No 
associated  fun  3rary  objects  are  present. 

Osteologica  characteristics  indicate 
that  the  indivi  duals  are  Native 
American.  Thi  i  interment  most  likely 
dates  to  the  La  te  Woodland  period  or 
later  (post-A.E  .  1000).  According  to 
museum  docu  mentation,  objects  that 
were  recoverei  1  from  the  site  but  are  not 
associated  wit  i  the  human  remains 
include  bone  i  nplements,  pottery  pipe 
fragments,  sho  l-tempered  pottery 
sherds,  and  Le  vanna-style  projectile 
points,  all  of  v  hich  support  a  Late 
Woodland  or  hter  date  (post-A.D.  1000)! 
Oral  tradition  ind  historical 
docuraentatioi  i  indicate  that  North 
Tniro,  MA,  is  ocated  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  N  ation.  The  present-day 
tribes  that  are  Tiost  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag,Tribe  of  Gay 
Head  (Aquinn  ih)  of  Massachusetts, 
Mashpee  Warr  panoag  Indian  Tribe  (a 
nonfederally  r  ^cognized  Indian  group), 
and  Assonet  B  ind  of  the  Wcunpanoag 
Nation  ^a  noni  sderally  recognized 
Indian  group). 

In  1936,  hui  lan  remains  representing 
one  individua  that  were  removed  from 
North  Truro,  I  amstable  County,  MA, 
were  donated  o  the  Peabody  Museum 
of  Archaeolog  r  and  Ethnology  by  the 
Harvard  Denta  I  School.  The  human 
remains  were  :ollected  by  Frank  R. 
Dickerman  afti  t  they  were  discovered 
during  railroa(  i  excavations  in  1873.  Mr. 
Dickerman  gai  e  the  human  remains  to 
the  Harvard  Dmtal  School.  No  known 
individual  wa ;  identified.  No  associated 
funerary  objec  ts  are  present. 

Osteologica  characteristics  indicate 
that  the  individual  is  Native  American. 
Museum  docu  mentation  suggests  that 
the  interment  nost  likely  dates  to  the 
Historic/ContJ  ct  period  (post-A.D. 
1500).  A  label  found  with  the  human 
remains  states  that  the  human  remains 
are  probably  2  DO  years  old.  Oral 
tradition  and  1  istorical  documentation 
indicate  that  T  orth  Truro,  MA,  is  within 


the  aboriginal  and  historic  homeland  of 
the  Wampanoag  Nation.  The  present- 
day  tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

In  1956,  human  remains  representing 
three  individuals  that  were  removed 
from  the  Old  Colony  Railroad  site  in 
North  Truro,  Barnstable  County,  MA, 
were  found  in  the  museum.  The  human 
remains  were  qollected  in  1891  dviring 
a  Peabody  Museum  of  Archaeology  and 
Ethnology  expedition  led  by  M.H. 
Saville.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Late  Woodland  period  or 
later  (post-A.D.  1000).  According  to 
museum  documentation,  objects  that 
were  recovered  from  the  site  but  are  not 
associated  with  the  human  remains 
include  bone  implements,  pottery  pipe 
fragments,  shell-tempered  pottery 
sherds,  and  Levanna-style  projectile 
points,  all  of  which  support  a  Late 
Woodland  or  later  date  (post-A.D.  1000). 
Oral  tradition  and  historical 
documentation  indicate  that  North 
Tniro,  MA,  is  located  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Sandwich,  MA. 

In  1908,  human  remains  representing 
one  individual  were  removed  from 
Sandwich,  Barnstable  Coimty,  MA,  by 
L.C.  Jones,  who  donated  them  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  in  the  same  year.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500).  Dociunentation  provided  by  the 
collector  notes  that  the  hiunan  remains 
were  buried  with  woven  cloth  and 
copper  ornaments.  The  use  of  copper 
ornaments  and  textiles  in  burials 
suggests  a  date  from  the  Historic/ 
Contact  period  (post-  A.D.  1500).  Oral 


tradition  and  historical  documentation 
indicate  that  Sandwich,  MA,  is  within 
the  aboriginal  and  historic  homeland  of 
the  Wampanoag  Nation.  The  present- 
day  tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquiimah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

South  Truro,  MA. 

In  1950,  human  remains  representing 
one  individual  that  were  removed  from 
the  Ryder  Beach  site  in  South  Truro, 
Barnstable  County,  MA,  were  donated  to 
the  Peabody  Museum  of  Archaeology 
and  Ethnology  by  Ross  Moffett,  who 
removed  the  human  remains  in  1948. 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
Objects  found  at  the  site  that  are  not  in 
the  possession  of  the  Peabody  Museum 
of  Archaeology  and  Ethnology  include 
shell-tempered  pottery,  a  dog  burial, 
Levaima-style  projectile  points,  and 
steatite  pipe  fragments. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Late  Woodland  period  or  later  (post- 
A.D.  1000),  based  on  the  presence  of   , 
shell-tempered  pottery  and  Levanna- 
style  projectile  points.  Oral  tradition 
and  historical  documentation  indicate 
that  South  Truro,  MA,  is  located  within 
the  aboriginal  and  historic  homeland  of 
the  Wampanoag  Nation.  The  present- 
day  tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Yarmouth,  MA. 

In  1966,  human  remains  representing 
10  individuals  were  removed  from  the 
Purcell  site  in  Yarmouth,  Barnstable 
Coimty,  MA,  by  Frank  Schambach  and 
Howard  Bailit.  Nine  of  the  individuals 
were  donated  to  the  Peabody  Museum 
of  Archaeology  and  Ethnology  by 
Edmund  Purcell  in  the  same  year.  One 
individual  was  donated  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
by  Mr.  Schambach  in  1968.  No  known 
individuals  were  identified.  The  14 
associated  funerary  objects  are 
potsherds.  According  to  museum 
documentation,  objects  that  were 
associated  with  the  human  remains  but 
are  not  in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
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include  bone  points,  felsite  projectile 
points,  and  pottery. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
dates  to  the  Late  Woodland  period  (A.D. 
1000-1500).  Published  documentation, 
as  well  as  analysis  of  projectile  points 
and  pottery  recovered  from  the  site, 
both  support  a  Late  Woodland  (A.D. 
1000-1500)  date.  Oral  tradition  and 
historical  documentation  indicate  that 
Yarmouth,  MA,  is  located  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

BRISTOL  COUNTY,  MA. 

Berkley,  MA. 

In  1968,  human  remains  representing 
one  individual  were  removed  from  the 
Bear  Swamp  site  in  Berkley,  Bristol 
County,  MA,  by  Arthur  C.  Staples  and 
Roy  C.  Athearn  of  the  Massachusetts 
Archaeological  Society  and  were 
donated  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  by  the 
Massachusetts  Archaeological  Society  in 
1969.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
Although  the  Bear  Swamp  site  generally 
dates  to  the  Late  Archaic  period  (3000- 
1000  B.C.),  the  interment  most  Ukely 
dates  to  the  Late  Woodland  period  (A.D. 
1000-1600).  hi  a  1969  publication,  the 
collectors  concluded  that  this  flexed 
burial  is  typical  of  Late  Woodland 
period,  rather  than  Late  Archaic  period, 
mortuary  practices.  Museum 
documentation  indicates  this  interment 
was  an  intrusive  Late  Woodland  burial 
in  a  Late  Archaic  site  and  was  not 
associated  with  other  Late  Archaic 
features  at  Bear  Swamp.  Oral  tradition 
and  historical  documentation  indicate 
that  Berkley,  MA,  is  located  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
Dartmouth,  MA. 


In  1922,  human  remains  representing 
three  individuals  were  removed  from 
the  Waldo  Farm  site,  Dartmouth,  Bristol 
County,  MA,  by  an  unknown  collector 
and  were  donated  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
by  John  Lincoln  Waldo  in  the  same  year. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present. 

In  1924,  hiunan  remains  representing 
36  individuals  were  removed  from  the 
Waldo  Farm  and  Cunmiings  Farm  sites, 
Dartmouth,  Bristol  County,  MA,  by  H.L. 
Shapiro  on  behalf  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 
Museum  documentation  indicates  that 
human  remains  representing  34 
individuals  were  removed  from  the 
Waldo  Farm  site  and  human  remains 
representing  2  individuals  were 
removed  from  the  nearby  Cummings 
Farm  site.  No  known  individuals  were 
identified.  The  two  associated  funerary 
objects  are  one  container  of  fabric 
fragments  and  one  wood  fragment. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Historic/Contact  period 
(post-A.D.  1500).  According  to  historic 
sources  and  oral  tradition,  the  Waldo 
Farm  site  is  a  known  historic  Christian 
Native  American  cemetery  that  most 
likely  dates  to  the  late  1 7th  and  early 
18th  centuries.  The  pattern  of  copper 
stains  present  on  some  of  the  human 
remains  from  both  the  Waldo  Farm  and 
Cummings  Farm  sites  also  suggests  that 
the  human  remains  were  interred 
sometime  after  contact.  Oral  tradition 
and  historical  documentation  indicate 
that  Dartmouth,  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

In  1932,  human  remains  representing 
26  individuals  were  removed  from  a 
cemetery  near  the  Waldo  Farm  site  in 
Dartmouth,  Bristol  County,  MA,  by  J.M. 
Andrews  and  C.W.  Dupertuis.  Messrs. 
Andrews  and  Dupertius  donated  human 
remains  representing  25  individuals  to 
the  Peabody  Museum  of  Archaeology 
and  Ethnology  in  the  same  year,  and 
donated  human  remains  representing  1 
individual  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  in  1937.  No 
knovvnn  individuals  were  identified.  No 
associated  funerary  objects  are  present. 


Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Historic/Contact  period 
(post-A.D.  1500).  The  pattern  of  copper 
stains  on  some  of  the  human  remains 
from  the  site  suggests  that  the  human 
remains  were  interred  some  time  after 
contact.  Oral  tradition  and  historical 
documentation  indicate  that  Dartmouth, 
MA,  is  within  the  aboriginal  and 
historic  homeland  of  the  Wampanoag 
Nation.  The  present-day  tribes  that  are 
most  closely  affiliated  with  members  of 
the  Wampanoag  Nation  are  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

In  1956,  human  remains  representing 
two  individuals  that  were  removed  from 
Dartmouth,  Bristol  County,  MA,  were 
donated  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  by  the 
Robert  S.  Peabody  Museum  of 
Archaeology,  Phillips  Academy, 
Andover,  MA.  The  human  remains  were 
collected  by  Douglas  S.  Byers  and 
Frederick  Johnson,  probably  in  1955.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
According  to  museum  documentation, 
objects  associated  with  the  burials  that 
are  not  in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
include  a  whale  bone  spoon,  a  small 
obtuse-angle  clay  pipe,  and  a  stone 
pestle.  The  whale  bone  spoon  and  the 
clay  pipe  are  in  the  possession  of  the 
Robert  S.  Peabody  Museum  of 
Archaeology.  The  location  of  the  stone 
pestle  is  unknown. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Historic/Contact  period 
(post-A.D.  1500).  Associated  funerary 
objects  that  confirm  a  postcontact  date 
are  European-influenced  spoons,  as  well 
as  a  ceramic  pipe  with  bent  stem,  which 
is  strongly  identified  in  New  England 
with  the  Late  Woodland  period  and 
later  (post-A.D.  1000).  Oral  tradition  and 
historical  documentation  indicate  that 
Dartmouth,  MA,  is  within  the  aboriginal 
and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
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nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

In  1964,  human  remains  representing 
one  individual  that  were  removed  from 
the  vicinity  of  Menemsha  Pond  in 
Chilmark  on  Martha's  Vineyard,  Dukes 
County,  MA,  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  the  Thomas  Cooke  House 
and  Museum  of  the  Duke  County 
Historical  Society.  The  human  remains 
were  removed  by  an  unknown  workman 
around  1956.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500),  According  to  S.J.  Guernsey,  who 
undertook  excavations  in  the  same  area 
in  the  summers  of  1912  and  1913,  this 
area  of  Chilmark  was  a  known  historic 
Native  American  burial  ground.  Mr. 
Guernsey  recovered  wnrought-iron  nails 
in  the  vicinity  of  the  burial,  which 
suggests  a  postcontact  date  for  the 
interment.  Oral  tradition  and  historical 
documentation  indicate  that  Chilmark, 
MA.  is  within  the  aboriginal  and 
historic  homeland  of  the  Wampanoag 
Nation.  The  present-day  tribes  that  are 
most  closely  affiliated  with  members  of 
the  Wampanoag  Nation  are  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Edgartown,  MA. 

In  1946,  human  remains  representing 
two  individuals  were  removed  from 
Edgartown  on  Martha's  Vineyard,  Dukes 
County,  MA,  by  Burnham  Litchfield, 
who  donated  the  human  remains  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  in  the  same  year.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
According  to  museum  documentation, 
glazed  pottery  that  was  possibly 
associated  with  the  human  remains  is 
not  in  the  possession  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Historic/Contact  period 
(post-A.D.  1500).  In  New  England, 
glazed  ceramics  support  a  postcontact 
date.  Oral  tradition  and  historical 
documentation  indicate  that  Edgartown, 
MA,  is  within  the  aboriginal  and 
historic  homeland  of  the  Wampanoag 
Nation.  The  present-day  tribes  that  are 


most  closely  affiliated  with  members  of 
the  Wampanoag  Nation  are  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Oak  Blufls,  MA. 

In  1916,  human  remains  representing 
five  individuals  were  removed  from 
Woodsedge  Farm  in  Oak  Bluffs  on 
Martha's  Vineyard,  Dukes  County,  MA, 
by  men  working  in  the  area  and  were 
donated  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  by  Susan  J. 
Chase  in  the  same  year.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  Muiseum  documentation 
indicates  that  the  interments  most  likely 
date  to  the  Historic/Contact  period 
(post-  A.D.  1500).  The  source  states  that 
the  human  remains  are  of  "modem 
Indians:  not  very  old"  and  are  probably 
of  Wampanoag  Indians.  Oral  tradition 
and  historical  documentation  indicate 
that  Oak  Bluffs,  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the  " 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

PLYMOUTH  COUNTY,  MA. 

Bridgewater,  MA. 

In  1949,  human  remains  representing 
16  individuals  were  removed  from  the 
Titicut  site  in  Bridgewater,  Plymouth 
County,  MA,  by  members  of  the  Warren 
King  Moorhead  Chapter  of  the 
Massachusetts  Archaeological  Society 
and  were  donated  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
in  the  same  year.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present.  According  to 
museum  documentation,  associated 
funerary  objects  that  are  not  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  include 
several  brass  or  copper  pendants,  bone 
beads,  copper  beads,  and  bark  blanket 
fragments. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Historic/Contact  period 
(post-A.D.  1500).  Associated  funerary 
objects  that  confirm  a  postcontact  date 
include  copper  and  brass  implements, 
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and  bark  blanket  fragments.  Oral 
tradition  and  historical  documentation 
indicate  that  Bridgewater,  MA,  is  within 
the  aboriginal  and  historic  homeland  of 
the  Wampanoag  Nation.  The  present- 
day  tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

In  1967,  human  remains  representing 
15  individuals  were  discovered  by  the 
Fernandez  Construction  Company  in  the 
vicinity  of  Atkinson  Drive  in 
Bridgewater,  Plymouth  County,  MA, 
and  were  donated  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
by  Dr.  Peirce  H.  Leavitt,  Plymouth 
County  Medical  Examiner,  through  Dr. 
Dena  Dincauze,  formerly  of  the  Peabody 
Museum  of  Archaeology  and  Ethnology, 
in  the  same  year.  No  known  individuals 
were  identified.  The  two  associated 
funerary  objects  are  one  container  with 
a  shroud  cloth  and  coffin  fragments,  and 
one  container  with  coffin  fragments, 
coffin  nails,  and  soil. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  site  was  explored  by  Dr. 
Dincauze,  probably  under  the  auspices 
of  Plymouth  County.  At  the  time  of 
excavation.  Dr.  Dincauze  commented 
that  the  interments  appeared  to  be  those 
of  Christian  Indians  and  likely  date  to 
the  18th  century.  A  postcontact  date  is 
confirmed  by  the  presence  of  a  shroud 
cloth,  coffin  fragments,  and  coffin  nails. 
Oral  tradition  and  historical 
documentation  indicate  that 
Bridgewater,  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
Hingham,  MA. 

In  1932,  human  remains  representing 
eight  individuals  were  removed  from  a 
construction  site  in  Hingham,  Plymouth 
County,  MA,  by  an  unknown  collector 
and  were  donated  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
by  Mayo  Tolman  in  the  same  year.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
Osteological  characteristics  indicate 
that  one  individual  is  of  mixed  Native 
American  and  Caucasian  ancestry  and 


seven  individuals  are  Native  American. 
The  interments  most  likely  date  to  the 
Historic/Contact  period  (post-A.D. 
1500).  The  pattern  of  copper  stains  on 
the  human  remains  suggests  that  the 
human  remains  were  interred  some  time 
after  contact.  Oral  tradition  and 
historical  documentation  indicate  that 
Hingham,  MA,  is  within  the  aboriginal 
and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
HulLMA. 

In  1867,  human  remains  representing 
three  individuals  that  were  removed 
from  Atlantic  Hill  in  Hull,  Plymouth 
Coimty,  MA,  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  Jefferies  Wyman.  The 
human  remains  were  removed  by  Mr. 
Wyman  at  an  unknown  date.  No  knowm 
individuals  were  identified.  The  five 
associated  funerary  objects  are  four 
shell-tempered  pottery  sherds  and  one 
stone  pestle. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Historic/Contact  period 
(post-A.D.  1500).  The  pattern  of  copper 
stains  on  some  of  the  human  remains 
from  the  site  indicates  that  they  were 
interred  some  time  after  contact.  Shell- 
tempered  pottery  in  southern  New 
England  typically  dates  to  the  Late' 
Woodland  period  and  later  (post-A.D. 
1000).  Oral  tradition  and  historical 
documentation  indicate  that  Hull,  MA, 
is  within  the  aboriginal  and  historic 
homeland  of  the  Wampanoag  Nation. 
The  present-day  tribes  that  are  most 
closely  affiliated  with  members  of  the 
Wampanoag  Nation  are  the  Wampanoag 
Tribe  of  Gay  Head  (Aquinnah)  of 
Massachusetts,  Mashpee  Wampanoag 
Indian  Tribe  (a  nonfederally  recognized 
Indian  group),  and  Assonet  Band  of  the 
Wampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

In  1867,  human  remains  representing 
one  individual  that  were  removed  from 
Nantasket  Beach  in  Hull,  Plymouth 
County,  MA,  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  Jefferies  Wyman.  The 
human  remains  were  collected  by  Mr. 
Wyman  at  an  unknown  date.  No  known 
individual  was  identified.  The  16 
associated  funerary  objects  are  shell- 
tempered  pottery  sherds. 


Osteological  characteristics  indicate 
that  the  individual  is  Native  American 
The  interment  most  likely  dates  to  the 
Late  Woodland  period  or  later  (post- 
A.D.  1000).  Shell-tempered  pottery  in 
southern  New  England  typically  dates  to 
the  Late  Woodland  period  and  later 
(post-A.D.  1000).  Oral  tradition  and 
historical  documentation  indicate  that 
Hull,  MA,  is  within  the  aboriginal  and 
historic  homeland  of  the  Wampanoag 
Nation.  The  present-day  tribes  that  are 
most  closely  affiliated  with  members  of 
the  Wampanoag  Nation  are  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederaUy  recognized 
Indian  group). 
Kingston,  MA. 

In  1881,  human  remains  representing 
six  individuals  were  removed  from  the 
Patuxet  Hotel  site  in  Kingston, 
Plymouth  County,  MA.  by  S.H.  Keith 
and  were  donated  to  the  Peabody 
Museum  of  Archaeology  and  Ethnology 
by  Mr.  Keith  in  the  same  year.  No 
known  individuals  were  identified.  The 
1 7  associated  funerary  objects  are  1 
container  of  human  hair  and  cloth,  1 
container  of  cloth  fragments,  1  container 
of  iron  nails,  1  container  of  wood 
fragments,  1  container  of  iron  knife 
fragments,  1  brass  spoon.  2  kaolin  clay 
pipes,  3  pieces  of  lead,  1  stone  button 
mold,  3  lead  buttons,  and  2  flint  flakes. 
Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  Museum  documentation 
indicates  that  the  human  remains  were 
removed  from  an  "Indian  burying 
groimd."  The  interments  mostly  likely 
date  to  the  Historic/Contact  period 
(post-A.D.  1500).  The  pattern  of  copper 
stains  on  some  of  the  human  remains 
from  the  site  indicates  that  they  were 
interred  some  time  after  contact. 
Associated  funerary  objects,  including 
iron  nails,  wood  fragments  (most  likely 
coffin  fragments),  iron  knife  fragments, 
a  brass  spoon,  kaolin  clay  pipes,  pieces 
of  lead,  a  butt9n  mold,  buttons,  and  flint 
flakes  (most  likely  for  European-style 
firearms),  also  confirm  a  postcontact 
date.  Oral  tradition  and  historical 
documentation  indicate  that  Kingston. 
MA,  is  within  the  aboriginal  and 
historic  homeland  of  the  Wampanoag 
Nation.  The  present-day  tribes  that  are 
most  closely  affiliated  with  members  of 
the  Wampanoag  Nation  are  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
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Nation  (a  non  ederally  recognized 
Indian  group) 

Marion,  NL  v. 

In  1884,  hu  nan  remains  representing 
nine  individu  lis  were  recovered  from 
the  Mendell  F  arm  site  in  Marion, 
Plymouth  County,  MA,  during  a 
Peabody  Musi  (um  of  Archaeology  and 
Ethnolog\'  ex|  ledition  led  by  C.A. 
Studley.  No  k  lown  individuals  were 
identified.  Th  3  one  associated  funerary 
object  is  a  Euj  opean  kaolin  pipe. 
According  to  nuseum  documentation, 
coffin  nails  th  at  are  not  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  <  nd  Ethnology  were  found 
with  the  rema  ins  of  several  individuals 
at  the  site. 

Osteologica  characteristics  indicate 
that  the  indiv  duals  are  Native 
American.  Mi  seum  documentation 
indicates  that  Mendell  Farm  is  a  known 
Native  Amerii  ;an  burial  ground.  The 
interment  mo  it  likely  dates  to  the 
Historic/Cont  ict  period  (post-A.D. 
1500).  The  st5  le  of  the  kaolin  pipe 
found  with  sc  me  of  the  human  remains 
from  the  site  <  uggests  European 
manufacture.  The  presence  of  coffin 
nails  also  con  irms  a  postcontact  date. 
Oral  tradition  and  historical 
documentatio  i  indicate  that  Marion. 
MA,  is  within  the  aboriginal  and 
historic  home  and  of  the  Wampanoag 
Nation.  The  p  esent-day  tribes  that  are 
most  closely  i  ffiliated  with  members  of 
the  Wampano  ag  Nation  are  the 
Wampanoag '  ribe  of  Gay  Head 
(Aquinnah)  o  Massachusetts.  Mashpee 
Wampanoag  I  idian  Tribe  (a 
nonfederally  i  ecognized  Indian  group), 
and  Assonet  I  and  of  the  Wampanoag 
Nation  (a  non  ederally  recognized 
Indian  group) 

Marshfteld,  MA. 

In  1923,  hu  nan  remains  representing 
one  individua  1  were  removed  from 
Rexham  Terra  ce  in  Marshfield, 
Plymouth  County,  MA,  by  CcU-leton  S. 
Coon,  who  dn  nated  the  human  remains 
to  the  Peabod  !  Museum  of  Archaeology 
and  Ethnblog;  ■  in  the  same  year.  No 
known  indivi  iual  was  identified.  No 
associated  fur  erary  objects  are  present. 

The  intermi  mt  most  likely  dates  to  "the 
Historic/Cont  »ct  period  (post-A.D. 
1500).  An  ost(  ;ological  examination  of 
the  human  rei  nains  suggests  that  in 
terms  of  oven  11  cranial  morphology  the 
human  remaii  is  closely  resemble  mixed 
Native  Ameri  :an  and  African  American 
skeletal  morp  lology,  indicating  a 
postcontact  di  ite  (post-A.D.  1500).  Oral 
tradition  and  listorical  documentation 
indicate  that  Marshfield,  MA,  is  within 
the  aborigina  and  historic  homeland  of 
the  Wampano  ag  Nation.  The  present- 
day  tribes  tha  are  most  closely  affiliated 
with  member ;  of  the  Wampanoag 


Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

In  1940,  human  remains  representing 
one  individual  were  removed  from  the 
South  River  sand  pit  in  Marshfield, 
Plymouth  County,  MA,  by  Norman 
Merry,  Arthur  Chandler,  and 
Superintendent  Sherman  of  Game  Farm. 
In  the  same  year,  the  human  remains 
were  donated  to  Harvard  University's 
Department  of  Legal  Medicine,  and  then 
to  the  Peabody  Museum  of  Archaeology 
and  Ethnology.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500).  The  pattern  of  copper  stains  on 
the  human  remains  indicates  that  the 
human  remains  were  interred  some  time 
after  contact.  Oral  tradition  and 
historical  documentation  indicate  that 
Marshfield,  MA,  is  within  the  aboriginal 
and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Mattapoisett,  MA. 

In  1933.  human  remains  representing 
one  individual  that  were  removed  from 
the  Herring  Weir  area  of  Mattapoisett, 
Plymouth  County,  MA,  were  donated  to 
the  Peabody  Museum  of  Archaeology 
and  Ethnology  by  Raymond  Baxter.  The 
human  remains  weffe  discovered  by  men 
working  in  the  area  in  1932.  No  known 
individual  was  identified.  The  28 
associated  funerary  objects  are  18 
fragments  of  a  copper  kettle,  2  copper 
sheet  fragments,  5  fragments  of  iron 
implements,  1  container  of  red  clay,  1 
container  of  skin  and  bark,  and  1  large 
fragment  of  a  woven  bag. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500).  Museum  documentation  suggests 
that  the  human  remains  were  interred 
sometime  during  the  Early  Historic 
period,  most  likely  around  the  mid-1 7th 
century.  Associated  funerary  objects 
that  confirm  a  postcontact  date  are 
copper  kettle  fragments,  copper  sheet 
fragments,  iron  implement  fragments, 


and  a  woven  bag  fragment.  Oral 
tradition  and  historical  documentation 
indicate  that  Mattapoisett,  MA,  is 
within  the  aboriginal  and  historic 
homeland  of  the  Wampanoag  Nation. 
The  present-day  tribes  that  are  most 
closely  affiliated  with  members  of  the 
Wampanoag  Nation  are  the  Wampanoag 
Tribe  of  Gay  Head  (Aquinnah)  of 
Massachusetts,  Mashpee  Wampanoag 
Indian  Tribe  (a  nonfederally  recognized 
Indian  group),  and  Assonet  Band  of  the 
Wampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

Middleboro,  MA. 

In  1957,  human  remains  representing 
five  individuals  that  were  removed  from 
the  Taylor's  Farm  site  in  Middleboro, 
Plymouth  County,  MA,  were  collected 
by  Maurice  Robins  and  were  donated  to 
the  Peabody  Museum  of  Archaeology 
and  Ethnology  by  the  Massachusetts 
Archaeological  Society  in  the  same  year. 
No  known  individuads  were  identified. 
No  associated  funerary  objects  are 
present. 

In  1963,  hiunem  remains  representing 
four  individuals  that  were  removed 
from  the  Taylor's  Farm  site  in 
Middleboro,  Plymouth  County,  MA, 
were  donated  to  the  Peabody  Museum 
of  Archaeology  and  Ethnology  by  the 
Robert  S.  Peabody  Museum  of 
Archaeology,  Phillips  Academy, 
Andover,  MA,  through  Douglas  S.  Byers. 
The  human  remains  were  removed  by 
the  Middleboro  Chapter  of  the 
Massachusetts  Archaeological  Society  at 
an  unknown  date.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  Museum  documentation  and 
correspondence  from  Mr.  Robins 
indicates  that  there  was  an  old  Indian 
church  and  burying  ground  in  the 
vicinity  of  the  Taylor's  Farm  site  and 
that  the  human  remains  possibly 
represent  those  of  Christian  Indians. 
The  interments  most  likely  date  to  the 
Historic/Contact  period  (post-A.D. 
1500).  The  pattern  of  copper  stains  on 
some  of  the  humem  remains  indicates 
that  the  human  remains  were  interred 
some  time  after  contact.  Oral  tradition 
and  historical  documentation  indicate 
that  Middleboro,  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
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Norwell,  MA. 

In  1936,  human  remains  representing 
one  individual  from  Norwell,  Plymouth 
County,  MA,  were  discovered  by  Henry 
Pinson  and  were  donated  to  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  by  the  Boston  Society  of 
Natural  History,  through  C.V.  MacCoy, 
in  the  same  year.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500).  The  pattern  of  copper  stains  on 
the  human  remains  indicates  that  the 
human  remains  were  interred  some  time 
after  contact.  Oral  tradition  and 
historical  documentation  indicate  that 
Norwell,  MA,  is  within  the  aboriginal 
and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
Plymouth,  MA. 

In  1885,  human  remains  representing 
four  individuals  were  removed  from  the 
Watson's  Hill  site  in  Plymouth, 
Plymouth  Coimty,  MA,  by  F.N.  Knapp, 
J.M.  Cobb,  and  J.C.  Kimball  and  were 
donated  to  the  Peabody  Museum  of 
Archaeology  and  Ethnology  by  Mr.  Cobb 
in  the  same  year.  No  known  individuals 
were  identified.  The  two  funerary 
objects  are  a  chipped  stone  point  and  a 
piece  of  raw  material,  possibly  ochre. 
Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Late  Woodland  period  or 
later  (post-A.D.  1000).  Oral  tradition  and 
historical  documentation  indicate  that 
Watson's  Hill,  MA,  is  a  known  Late 
Woodland  (A.D.  1000-1500)  and 
Historic/Contact  period  (post-A.D.  1500) 
Wampanoag  village  that  is  located 
within  the  aboriginal  and  historic 
homeland  of  the  Wampanoag  Nation. 
The  present-day  tribes  that  are  most 
closely  affiliated  with  members  of  the 
Wampanoag  Nation  are  the  Wampanoag 
Tribe  of  Gay  Head  (Aquinnah)  of 
Massachusetts,  Mashpee  Wampanoag 
Indian  Tribe  (a  nonfederally  recognized 
Indian  group),  and  Assonet  Band  of  the 
Wampanoag  Nation  (a  nonfederally 
recognized  Indian  group). 

In  1963,  human  remains  representing 
one  individual  that  were  removed  from 
Nook  Farm  in  Plymouth,  Plymouth 
Coimty,  MA,  were  donated  to  the 


Peabody  Museum  of  Archaeology  and 
Ethnology  by  the  Robert  S.  Peabody 
Museum  of  Archaeology,  Phillips 
Academy,  Andover,  MA.  The  human 
remains  were  removed  by  Douglas  S. 
Byers  and  J.  Brew  in  1940.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

Osteological  characteristics  indicate 
that  the  individual  is  Native  American. 
The  interment  most  likely  dates  to  the 
Historic/Contact  period  (post-A.D. 
1500).  Documentary  evidence  supplied 
by  the  Robert  S.  Peabody  Museum  of 
Archaeology  indicates  that  Nook  Farm 
is  a  known  Contact  period  site  (post- 
A.D.  1500).  Oral  tradition  and  historical 
documentation  indicate  that  Plymouth, 
MA,  is  within  the  aboriginal  and 
historic  homeland  of  the  Wampanoag 
Nation.  The  present-day  tribes  that  are 
most  closely  affiliated  with  members  of 
the  Wampanoag  Nation  are  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  Mashpee 
Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 
West  Wareham,  MA. 
In  1947,  human  remains  representing 
four  individuals  that  were  removed 
from  a  site  known  as  Conant's  Hill, 
Horseshoe  Factory,  or  Lincoln  Hill  in 
West  Wareham,  Plymouth  County,  MA, 
were  donated  to  the  Peabody  Museum 
of  Archaeology  and  Ethnology  by  the 
Middleboro  Chapter  of  the 
Massachusetts  Archaeological  Society. 
The  human  remains  were  collected  by 
John  Longyear  III  and  Maurice  Robins 
during  excavations  by  the 
Massachusetts  Archaeological  Sbcietj' 
prior  to  1944.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present.  According  to 
museum  records,  a  lead  ring  that  was 
found  in  association  with  human 
remains  from  the  site  is  not  in  the 
possession  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology. 

Osteological  characteristics  indicate 
that  the  individuals  are  Native 
American.  The  interments  most  likely 
date  to  the  Historic/Contact  period 
(post-A.D.  1500).  The  presence  of  the 
lead  ring  at  the  site  confirms  a 
postcontact  date  for  the  interments.  Oral 
tradition  and  historical  documentation 
indicate  that  Wareham,  MA,  is  within 
the  aboriginal  and  historic  homeland  of 
the  Wampanoag  Nation.  The  present- 
day  tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampcmoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group). 


and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (9-10),  the  human  remains 
described  above  represent  the  physical 
remains  of  238  individuals  of  Native 
American  ancestry.  Officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  also  have  determined  that, 
pursuant  to  25  U.S.C.  3001  (3)(A),  the 
127  associated  funerary  objects 
described  above  are  reasonably  believed 
to  have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Peabody  Museum  of  Archaeology  and 
Ethnology  have  determined  that, 
pursuant'to  25  U.S.C.  3001  (2),  there  is 
a  relationship  of  shared  group  identity  ' 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  and  there 
is  a  cultural  relationship  between  the 
Native  American  human  remains  and 
associated  funerary  objects  and 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group) 
and  Assonet  Bai^  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  human  remains  and 
associated  funerary  objects  should 
contact  Diana  Loren,  Acting 
Repatriation  Coordinator,  Peabody 
Museum  of  Archaeology  and  Ethnology, 
Harvard  University,  11  Divinity  Avenue, 
Cambridge,  MA  02138.  telephone  (617) 
495-4125,  before  September  15,  2003. 
Repatriation  of  the  human  remains  and 
associated  funerar\'  objects  to  the 
Wampanoag  Repatriation  Confederation 
on  behalf  of  the  Wampanoag  Tribe  of 
Gay  Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group)  may  proceed  after  that 
date  if  no  additional  claimants  come 
forward. 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  is  responsible  for 
notifying  the  Wampanoag  Repatriation 
Confederation,  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group)  that  this  notice  has  been 
published. . 
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Dated  lune  ^0.  2003. 
John  Robbins, 

Assistant  Director, 
[FR  Doc.  03-2 

BILUNG  CODE  440-70-S 


Federal  Register / Vol.  68,  No.  157 /Thursday.  August  14,  2003 /Notices 


Cultural  Resources. 
&754  Filed  8-13-03;  8:45  am} 


DEPARTMEIIT  OF  THE  INTERIOR 

National  Par^  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Hems:  Peat>4dy  Museum  of 
Archaeology  and  Ethnology,  Harvard 
University,  Cambridge,  MA 

agency:  Natl  anal  Park  Service,  Interior. 
action:  Noti(  e. 


aid 
:5 


or 


Notice  is 
with  the  Nat 
Protection 
(NAGPRA), 
to  repatriate 
possession  o 
Archaeology 
University 
the  definitio 
objects  unde 
cultural  itemp 
Fort  Hill  site 
County,  MA 

This  notici 
National  Par  : 
responsibilit 
U.S.C.  3003 
within  this 
responsibilit 
institution, 
control  of  th 
National  Par 
for  the 
notice. 

The  86  cu 
tubular  bead  ; 
leather, 
9  brass  sheet 

Thecu 
from  Fort  Hi 
Barnstable 
date  before  J 
who  gave  the 
Eastman 
1938,  die  86 
donated  to 
Archaeologj 
Henry  H 
Jewett 
the  cultural 

The 


hsrei 


given  in  accordance 
ve  American  Graves 
Repatriation  Act 
U.S.C.  3003,  of  the  intent 
:ultural  items  in  the 
the  Peabody  Museum  of 
and  Ethnology,  Harvard 
C  ambridge.  MA,  that  meet 
of  unassociated  funerary 
25  U.S.C.  3001.  The 
were  removed  from  the 
South  Orleans,  Barnstable 


is  published  as  part  of  the 
Service's  administrative 
es  under  NAGPRA.  25 
d)(3).  The  determinations 
nptice  are  the  sole 
of  the  museum. 
Federal  agency  that  has 
cultural  items.  The 
Service  is  not  responsible 
deterAiinations  within  this 


iltur  d 


Historic/Corfact 
1500).  The 
burials  suggests 
Historic/Coqtact 
Although 
make  cold- 
ornaments 
Europeans 


Ue 


1  ural  items  are  76  copper 
1  bag  of  fragmentary 
cord  ige,  copper,  and  sand:  and 
fragments, 
items  were  collected 
South  Orleans, 
County,  MA,  on  an  unknown 
ly  5',  1916,  by  George  Ellis, 
cultural  items  to  Theodore 
Jewfett  on  an  unknown  date.  In 
cultural  items  were 

Peabody  Museum  of 
and  Ethnology  by  Mrs. 
Ric  hardson,  in  memory  of  Mr. 
.  Acce  sion  records  indicate  that 

tems  were  foiuid  in  a  grave, 
internient  most  likely  dates  to  the 
period  (post-A.D. 
of  copper  and  textiles  in 
a  date  from  the 
period  or  later, 
native  copper  was  used  to 
hfimmered  beads  and 
to  the  arrival  of 
beads  from  the  Fort  Hill 
site  are  typidal  of  those  made  from 


p  lor  1 
tiel 


traded  copper  kettles  made  of  imported 
sheet  copper  or  brass.  The  burial  context 
indicates  that  the  burial  is  of  a  Native 
American  individual.  Oral  tradition  and 
historical  documentation  indicate  that 
South  Orleans.  MA,  is  within  the 
aboriginal  and  historic  homeland  of  the 
Wampanoag  Nation.  The  present-day 
tribes  that  are  most  closely  affiliated 
with  members  of  the  Wampanoag 
Nation  are  the  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts,  the 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  the  Assonet  Band  of  the 
Wampanoag  Nation  (a  nonfederally 
recomized  Indian  group). 

Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (3)(B),  the  cultural  items  described 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony  and  are  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  Peabody  Museum  of 
Archaeology  and  Ethnology  also  have 
determined  that,  pursuant  to  25  U.S.C. 
3001  (2),  there  is^  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  the 
unassociated  funerary  objects  and  the 
Wampanoag  Tribe  of  Gay  Head 
(Aquinnah)  of  Massachusetts,  and  there 
is  a  cultural  relationship  between  the 
unassociated  funerary  objects  and  the 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group) 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group). 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  the  unassociated  funerary 
objects  should  contact  Diana  Loren, 
Acting  Repatriation  Coordinator, 
Peabody  Museum  of  Archaeology  and 
Ethnolog}',  Harvard  University.  11 
Divinity  Avenue,  Cambridge,  MA 
02138.  telephone  (617)  495-4125.  before 
September  15.  2003.  Repatriation  of  the 
unassociated  funerary  objects  to  the 
Wampanoag  Repatriation  Confederation 
on"  behalf  of  the  Wampanoag  Tribe  of 
Gay  Head  (Aquiruiah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group)  may  proceed  after  that 
date  if  no  additional  claimants  come 
forward. 

The  Peabody  Museum  of  Archaeology 
and  Ethnology  is  responsible  for 
notifying  the  Wampanoag  Repatriation 


Confederation,  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  of  Massachusetts, 
Mashpee  Wampanoag  Indian  Tribe  (a 
nonfederally  recognized  Indian  group), 
and  Assonet  Band  of  the  Wampanoag 
Nation  (a  nonfederally  recognized 
Indian  group)  that  this  notice  has  been 
published. 

Dated:  July  1,2003. 
lohn  Robbins, 

Assistant  Director,  Cultural  Resources. 
[FR  Doc.  03-20757  Filed  8-13-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Lake  Curry  Water  Supply  Project,  Napa 
and  Solano  Counties,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

joint  environmental  impact  statement/ 

environmental  impact  report. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969  as 
amended,  the  Biueau  of  Reclamation 
proposes  to  participate  in  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
with  the  City  of  Vallejo  on  the  City's 
Lake  Curry  Water  Supply  Project. 

The  Lake  Curr>'  Water  Supply  Project 
is  being  proposed  by  the  City  of  Vallejo 
(City).  The  City  is  proposing  to  resume 
use  of  water  from  the  City's  Lake  Curry 
for  municipal  and  industrial  uses  within 
the  City's  service  area,  and  is  evaluating 
alternative  delivery  methods  for 
conveying  the  water  to  the  City's 
Fleming  Hill  Water  Treatment  Plant  in 
Vallejo  for  delivery  to  the  City's  service 
area.  The  City  will  be  the  lead  agency 
under  the  California  Environmental 
Quality  Act  (CEQA). 
DATES:  Reclamation  and  the  City  will 
seek  public  input  on  alternatives, 
concerns,  and  issues  to  be  addressed  in 
the  EIS/EIR  through  scoping  meetings  to 
be  held  as  follows: 

•  Wednesday,  September  10,  at  7 
p.m.,  Vallejo,  CA 

•  Thursday,  September  1ft,  at  7  p.m., 
Suisun,  CA 

Written  comments  on  the  scope  of 
alternatives  and  impacts  should  be 
submitted  by  September  15,  2003. 

Reclamation  estimates  that  the  draft 
EIS/EIR  will  be  available  for  public 
review  near  the  end  of  2003. 
ADDRESSES:  The  meeting  locations  are: 

•  In  Vallejo,  CA — Joseph  Room,  Main 
Floor,  John  F.  Kennedy  Library,  505 
Santa  Clara  Street 
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•  In  Suisun,  CA — Suisun  Fire 
Protection  District's  Valley  Station,  4965 
Clayton  Valley  Road 

Written  comments  on  the  scope  of 
alternatives  and  impacts  to  be 
considered  should  be  sent  to  the  Lake 
Curry  Water  Supply  Project,  c/o  Ms. 
Pamela  Sahin,  Administrative  Analyst 
II,  City  of  Vallejo  Utilities  Department, 
Water  Division,  202  Fleming  Hill  Road, 
Vallejo,  CA  94589-2332.  Comments 
may  also  be  submitted  via  e-mail  to  Ms. 
Sahin  at  waterinfo@ci.vaIIejo.ca.us. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Rob  Schroeder,  Resource  Manager,  U.S. 
Department  of  the  Interior,  Bureau  of 
Recleunation,  Centred  California  Area 
Office,  7794  Folsom  Dam  Road,  Folsom, 
CA  95630-1799,  Telephone  number 
916-989-7274.  Comments  may  also  be 
submitted  via  e-mail  to  Mr.  Schroeder  at 
rschroeder@mp.  usbr.gov. 

SUPPLEMENTARY  INFORMATION:  The  City 
is  proposing  to  execute  and  implement 
a  contract  with  Reclamation  to  convey 
the  water  from  Lake  Ciury  through  a 
portion  of  Reclamation's  Putah  South 
Canal  to  the  Terminal  Reservoir  for 
delivery  to  the  City. 

Reclamation  will  consuh  with  the 
National  Marine  Fisheries  Service 
(NOAA  Fisheries)  and  the  U.S.  Fish  and 
Wildlife  Service  regarding  potential 
effects  of  the  action  on  species 
designated  in  accordance  with  the 
Federal  Endangered  Species  Act  (ESA). 

The  City  was  issued  a  Water  Right 
Permit  in  1922  and  License  5728  in 
1959  by  the  State  for  storing  and  using 
water  in  Lake  Curry  for  municipal 
purposes.  Lake  Ciury  was  an  active  and 
important  part  of  the  City's  water 
supply  system  between  1926  and  1992. 
The  City  also  served  water  for  domestic 
and  stock  watering  purposes  in  Gordon 
and  Suisun  Valleys  along  the  existing 
24-inch  diameter  Gordon  Valley 
pipeline,  which  conveyed  the  water 
from  Lake  Curry  to  the  City.  The  water 
was  treated  at  a  pressure  filtration  plant 
near  Lake  Curry  prior  to  delivery  to  the 
City  and  to  connections  outside  of  the 
City's  service  area  along  the  Gordon 
Valley  pipeline. 

In  1992,  the  City  was  compelled  to 
cease  delivering  water  from  Lake  Curry 
to  domestic  users  because  of  stringent 
water  treatment  requirements  adopted 
by  the  California  Department  of  Health 
Services.  Water  from  the  Lake  is 
currently  being  released  to  Suisun  Creek 
at  a  rate  of  2  cfs  to  3  cfs. 

The  City  has  continued  to  serve  the 
users  in  Gordon  and  Suisun  Valleys  by 
conveying  water  from  its  Green  Valley 
water  treatment  and  Lakes  transmission 
system,  using  the  existing  24-inch 


diameter  Gordon  Valley  pipeline  and  a 
distribution  main. 

For  several  years,  the  City  has 
piu-sued  the  right  to  use  a  portion  of  the 
Putah  South  Canal,  a  Federal  facility 
owned  and  operated  by  Reclamation,  to 
convey  untreated  Lake  Curry  water  to 
the  City's  Fleming  Hill  Water  Treatment 
Plant  in  Vallejo.  In  November  2000, 
Congress  authorized  Reclamation  to 
enter  into  a  contract  to  permit  use  of  the 
lower  section  of  the  Solano  Project 
Putah  South  Canal  facilities  for  such 
purposes.  For  the  City  to  use  the  Putah 
South  Canal  and  Terminal  Reservoir  to 
deliver  Lake  Curry  water  to  the  City,  it 
needs  to  enter  such  a  contract  with 
Reclamation. 

The  general  purposes  of  the  Lake 
Curry  Water  Supply  Project  are  to: 

•  Resume  the  use  of  Lake  Curry  water 
supplies  for  municipal  and  industrial 
use  in  the  City 

•  Manager  water  releases  from  Lake 
curry  to  restore  and  maintain  a  healthy 
ecosystem  in  Suisun  Creek  for  steelhead 
trout  populations  located  downstream 
of  Lake  Curry,  to  the  extent  required  by 
law 

•  Continue  to  provide  water  service 
to  Gordon  and  Suisun  Valley  customers 

•  Enable  the  City  to  convey  water  to 
the  City's  service  area  by  using  the 
available  capacity  in  existing  facilities 
(Putah  South  Canal)  owned  by 
Reclamation 

Prior  to  1992,  the  City  relief  on  Lake 
Curry  as  an  important  component  of  the 
City's  water  supply.  Since  1992,  the  City 
has  had  to  rely  solely  on  its  other  water 
supply  sources  to  meet  the  City's  needs 
and  obligations.  In  addition  to  its  Green 
Valley  System  (Lakes  Madigan  and 
Frey),  the  City  also  has  an  appropriative 
right  in  Barker  Slough  in  the 
Sacramento-San  Joaquin  Delta,  a 
contract  for  Solano  Project  water 
delivered  through  the  North  Bay 
Aqueduct.  Serving  water  from  Lake 
Curry  is  critical  to  the  City  in  meeting 
its  existing  and  future  demands.  Serving 
water  from  Lake  Curry  would  also  assist 
in  enhancing  the  City's  water  supply 
reliability. 

The  City's  Project 

The  Lake  Curry  Water  Supply  project, 
as  currently  envisioned,  would  consist 
of: 

•  The  City  using  its  existing  24-inch 
diameter  Gordon  Valley  Pipeline  to 
convey  untreated  water  from  Lake  Curry 
south  via  gravity  flow  to  the  Putah 
South  Caned.  Water  would  then  flow 
through  the  Canal  to  the  Terminal 
Reservoir  then  through  existing  City 
infrastructure  to  the  existing  Fleming 
Hill  Water  Treatment  Plant  for  treatment 


and  distribution  to  the  City's  users  in  its 
service  area. 

•  The  City  installing  a  new  6-  to  fl- 
inch diameter  water  distribution 
pipeline  to  convey  treated  water  from    - 
the  City's  existing  Green  Valley  Water 
Treatment  Plant  north  to  Gordon  Valley 
customers  and  to  a  new  150,000  to 
200,000  gallon  storage  tank.  The  taidc 
would  be  used  for  storage  of  treated 
water.  The  new  pipeline  would  be 
installed  within  the  County  road  right- 
of-way  or  within  the  existing  easement 
of  the  24-inch  diameter  pipeline. 

•  The  City  releasing  a  portion  of  its 
untreated  water  supply  from  Lake  Curry 
to  Suisun  Creek  for  protection  and 
maintenance  of  endangered  species  and 
their  habitat  in  the  creek. 

With  implementation  of  the  Project, 
the  City  would  be  required  to: 

•  Execute  and  implement  a  long-term 
contract  with  Reclamation,  pursu?nt  to 
43  U.S.C.  section  523  (die  Warren  Act 
of  1911)  for  the  conveyance  of  non- 
Federal  project  water  from  Lake  Curry 
through  a  5-mile  long  portion  of  the 
federally  owned  Putah  South  Canal 
ending  at  the  Terminal  Reservoir. 

•  Obtain  an  easement  for  the 
installation  oPhew  facilities  within  the 
existing  Reclamation  right-of-way 
(needed  to  deliver  Lake  Curry  supplies 
into  the  Putah  South  Canal). 

•  Obtain  easements  and  approvals/ 
permits  from  Napa  and  Solano  counties. 

•  Obtain  a  General  Construction 
Storm  Water  Permit  from  the  State 
Water  Resources  Control  Board. 

•  Conduct  a  sanitary  survey  every  5 
years  of  the  Lake  Curry  watershed. 

The  EIS/EIR  will  consider  a  range  of 
alternatives  including  a  Creek 
Conveyance  Alternative  and  a  No 
Action  alternative. 

Creek  Conveyance  Alternative 

The  Cjeek  Conveyance  Alternative 
consists  of  the  City  releasing  and 
conveying  all  untreated  water  from  Lake 
Cuny  into  and  long  Suisun  Creek  to  the 
intersection  of  the  Putah  South  Canal. 
The  water  would  flow  in  a  southerly 
direction  in  the  open  Suisun  Creek 
channel  approximately  7  miles  to  the 
Putah  South  Canal  where  it  would  be 
rediverted  for  delivery  to  Terminal 
Reservoir,  then  to  the  City's  Fleming 
Hill  Water  Treatment  Plant.  Widi 
implementation  of  this  alternative,  the 
City  would  not  use  the  existing  24-inch 
diameter  pipeline  to  convey  untreated 
Lake  Curry  water  to  Vallejo. 

The  Creek  Conveyance  Alternative 
could  potentially  increase  the  volume  of 
Lake  Curry  water  available  for  the 
protection  of  threatened  steelhead  in 
Suisun  Creek.  By  conveying  all 
untreated  water  from  Laike  Curry  to  the 


48636 


Federal  Register/Vol.  68,  No.  157/Thursday,  August  14,  2003 /Notices 


Canal  in  the  creek  channel,  the  project 
would  conji  nctively  use  the  City's 
water  suppl  '  for  endcuigered  species 
and  their  ha  jitat  in  the  creek. 

A  new  wa  ;er  diversion  facility 
(consisting  (  f  a  small  diversion  dam, 
fish  screen  (  rotection  system,  and  a 
pump)  would  be  constructed  to  redivert 
water  from  J  luisun  Creek  to  the  Putah 
South  Canal  The  water  would  then  flow 
in  the  Putah  South  Canal  to  the 
Terminal  Re  servoir,  then  through  the 
City's  existing  water  transmission 
facihties  to  1  he  Fleming  Hill  Water 
Treatment  P  ant  for  treatment  and 
distribution  to  the  City's  service  area. 

In  additio  i,  the  Creek  Conveyance 
Alternative  ncludes  the  continued 
conveyance  of  treated  water  north  from 
the  City's  ex  isting  service  system  (Green 
Valley  Wate  •  Treatment  Plant)  to 
customers  ii  i  Gordon  Valley  and  to  a 
new  150,00(  to  200,000  gallon  storage 
tank.  The  ta:  ik  would  be  used  for  storage 
of  treated  wi  iter.  Conveyance  of  the 
treated  wate  r  could  be  achieved  by  three 
different  me  thods.  These  three  methods 
are  describe  1  below  as  Options  1,2,  and 
3. 

Option  1:  This  treated  water 
conveyance  option  includes  the 
continued  u  ie  of  the  City's  existing  24- 
inch  diamet  !r  distribution  pipeline  to 
convey  treat  ad  water  from  the  City's 
existing  ser\  ice  system  (Green  Valley 
Water  Treati  nent  Plant)  to  customers  in 
Gordon  Vail  sy  and  to  the  new  water 
storage  tank  to  be  added. 

Option  2:  This  treated  water 
conveyance  option  includes  installation 
of  a  6-  to  8-i  ich  diameter  pipeline  to 
convey  treat  ed  water  from  the  City's 
Green  Valle  '  Water  Treatment  Plant  to 
customers  ii  i  Gordon  Valley  and  to  the 
new  water  s  orage  tank.  The  new 
pipeline  wo  aid  be  installed  within  the 
right-of-wav  of  the  existing  24-inch 
diameter  pi  leline. 

Option  3:  This  treated  water 
conveyance  option  includes  installation 
of  a  6-  to  8-i  ich  diameter  pipeline  to 
convey  treal  ed  water  from  the  City's 
existing  sen  ice  system  (Green  Valley 
Water  Treat  nent  Plant)  to  customers  in 
Gordon  Val  ey  and  to  the  new  water 
storage  tank  The  new  pipeline  would 
be  installed  with  the  existing  24-inch 
diameter  pi  )eline.  The  24-inch  diameter 
pipeline  wc  aid  no  longer  be  used  to 
convey  wat«  t.  Its  sole  purpose  would  be 
to  protect  tl  e  smaller  water  distribution 
pipeline  tha  t  is  installed  within  it. 

With  imp  ementation  of  this  Creek 
Conveyance  Alternative,  regardless  of 
which  optic  n  is  selected,  the  City  would 
also  be  reqii  ired  to  do  the  following: 

•  Constn  ct  a  new  rediversion 
structure  in  Suisun  Creek,  and  obtain 


approval  from  the  State  Water  Resources 
Control  Board  (SWRCB). 

•  Execute  and  implement  a  long-term 
contract  with  Reclamation,  piusuant  to 
43  U.S.C.  Section  523  (the  Warren  Act 
of  1911)  for  the  conveyance  of  non- 
Federal  water  from  Lake  Curry  through 
a  5-mile  long  portion  of  the  federally 
owned  Putah  South  Canal  ending  at  the 
Terminal  Reservoir. 

•  Obtain  an  easement  for  the 
installation  of  new  facilities  within  the 
existing  Reclamation  right-of-way 
(needed  to  pump  Lake  Curry  supplies  to 
the  Putah  South  Canal). 

•  Obtained  required  easements  and 
approvals/permits  from  Napa  and 
Solano  counties. 

•  Obtain  a  Section  1603  permit  from 
the  California  Department  of  Fish  and 
Game  for  streambed  alterations  required 
for  installation  of  the  rediversion 
facility. 

•  obtain  a  General  Construction 
Storm  Water  permit  from  the  California 
State  Water  Resources  Control  Board. 

•  Obtain  a  Section  404  Permit  from 
the  U.S.  Army  Corps  of  Engineers. 

•  Obtain  a  Section  401  Water  Quality 
Certification/Waiver  from  the  California 
Regional  Water  Quality  Control  Board. 

•  Conduct  a  sanitary  survey  every  5 
years  of  the  Lake-Curry  watershed,  and 
Wooden  Valley  Creek  and  all  other 
creeks  tributary  to  Suisun  Creek  above 
the  point  of  rediversion. 

In  addition,  with  implementation  of 
this  alternative,  regardless  of  which 
option  is  selected,  the  City  may  elect  to 
do  the  following: 

•  File  a  Water  Code  Section  17017 
Water  Right  Change  petition  with  the 
SWRCB  to  provide  for  the  use  of  the 
water  for  fishery  and  habitat  use,  and  to 
enable  the  City  to  protect  the  water  in 
the  creek  from  the  Gordon  Valley  Dam 
downstream  to  a  new  point  of 
rediversion  of  Suisun  Creek. 

No  Project  Alternative 

The  No  Project  Alternative  consists  of 
the  City  continuing  to  release  water 
from  Lake  Ciury  to  Suisun  Creek.  The 
purposes  of  the  release  are  three-fold: 
(1)  To  approximate  the  amount  of  water 
that  was  withdrawn  from  the  lake  for 
municipal  and  industrial  uses  prior  to 
1992,  (2)  to  conserve  cold  water  stored 
in  the  lake,  and  (3)  to  provide  the 
downstream  flood  protection  that  was 
available  from  Lake  Curry  operation 
prior  to  1992. 

The  No  Project  Alternative  also 
includes  continuation  of  the  City's 
current  operation  of  the  existing  24-inch 
diameter  Gordon  Valley  Pipeline. 
Treated  water  from  the  City's  existing 
Green  Valley  Water  Treatment  Plant 
would  be  piunped  north  in  the  24-inch 


diameter  distribution  pipeline  to 
customers  in  Gordon  Valley. 

Scoping  is  an  early  and  open  process 
designed  to  determine  the  issues  and 
alternatives  to  be  addressed  in  the  EIS/ 
EIR.  The  following  are  issues  that  have 
been  identified  to  date:  Potentieil  effects 
on  steelhead  trout  populations; 
potential  effects  on  wetland,  upland, 
and  aquatic  habitats;  potential  effects  on 
special-status  vegetation  and  wildlife 
species;  potential  construction-related 
effects  on  Suisun  Creek,  along  Gordon 
Valley  Road,  and  natural  habitats  and 
residents  (including  water  quality, 
noise,  air  quality,  and  transportation/ 
traffic  effects);  and  potential  effects  on 
cultural  resources. 

The  draft  EIS/EIR  will  focus  on  the 
impacts  and  benefits  of  implemwiting 
the  various  alternatives.  It  will  contain 
an  analysis  of  the  physical,  biological, 
social,  and  economic  impacts  arising 
from  the  alternatives.  In  addition,  it  will 
address  the  cumulative  impacts  of 
implementation  of  the  alternatives  in 
conjunction  with  other  past,  present, 
and  reasonably  foreseeable  actions. 

If  special  assistance  is  required  at  the 
scoping  meetings,  contact  Mr.  Robert 
Schroeder  at  Reclamation  916-989- 
7274.  Please  notify  Mr.  Schroeder  as  far 
in  advance  of  the  workshops  as  possible 
to  enable  Reclamation  to  secure  the 
needed  services.  If  a  request  cannot  be 
honored,  the  requestor  will  be  notified. 
A  telephone  device  for  the  hearing 
impaired  (TDD)  is  available  at  916-989- 
7275. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  would  withhold  a  respondent's 
identity  from  public  disclosure,  as 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
begiiming  of  your  comment.  We  will 
make  all  submissions  from 
organizations  or  business,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  Jul^  7.  2003. 
Frank  Michny, 

Regional  Environmental  Officer  Mid-Pacific  ■ 

Region. 

[FR  Doc.  03-20708  Filed  8-13-03;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 

[Prohibited  Transaction  Exemption  2003- 
24;  Exemption  Application  No.  D-11004] 

Grant  of  Individual  Exemptions; 
Deutsche  Banl(  AG  (DB),  Located  in 
Germany,  with  Affiliates  in  New  York, 
New  York  and  Other  Locations;  and 
JPMorgan  Chase  Bank,  Located  in 
New  York,  New  York;  (collectively,  with 
their  Affiliates,  the  Applicants) 

agency:  Employee  Benefits  Security 

Administrator,  Labor. 

ACTION:  Grant  of  individual  exemption. 

SUMMARY:  This  dociunent  contains  an 
exemption  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  applicant  has  been 
available  for  public  inspection  at  the 
Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31,  1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasiuy  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 


32847,  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible; 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Deutsche  Bank  AG  (DB),  Located  in 
Germany,  with  Affiliates  in  New  York, 
New  York  and  Other  Locations;  and 
JPMorgan  Chase  Bank,  Located  in  New 
York,  New  York;  (collectively,  with 
their  Affiliates,  the  Applicants) 

[Prohibited  Transaction  Exemption  2003-24; 
Exemption  Application  Nos.  D-11004  and  D- 
111061 

Exemption 

Under  the  authority  of  section  408(a) 
of  the  Employees  Retirement  Income 
Security  Act  of  1974  (the  Act)  and 
section  4975(c)(2)  of  the  Internal 
Revenue  Code  of  1986  (the  Code)  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32,836,  32,847,  August  10,  1990),  the 
Department  amends  the  following 
individual  prohibited  transaction 
exemptions  (PTEs)  and  authorization 
made  pursuant  to  PTE  96-62  (61  FR 
39988.  July  31.  1996— referred  to  herein 
as  'EXPRO"):  PTE  2000-25  (65  FR 
35129,  June  1,  2000),  issued  to  Morgan 
Guaranty  Trust  Company  of  New  York 
and  J.P.  Morgan  Investment 
Management,  Inc.,  and  PTE  2000-27, 
issued  to  the  Chase  Manhattan  Bank  (65 
FR  35129,  June  1,  2000),  and  Final 
Authorization  Number  (FAN)  2001-19E, 
issued  to  DB  and  its  Affiliates  (June  23, 
2001).!  Such  PTEs  and  EXPRO 
authorization  are  hereby  replaced  by  the 
following  exemption. 

Section  I — Transactions 

The  restrictions  of  section  406  of  the 
Act  and  the  sanctions  resulting  from  the 
application  of  section  4975  of  tlie  Code, 
by  reason  of  section  4975(c)(1)  of  the 
Code,  shall  not  apply  to  the  purchase  of 
any  securities  by  the  Asset  Manager  (as 


'  See  also  PTE  2000-26  (65  FR  35129,  June  1. 
2000),  issued  to  Goldman.  Sachs  &  Co..  and  its 
Affiliates;  PTE  2000-28.  (65  FR  35129.  June  1. 
2000),  issued  to  Citigroup,  Int.  and  its  Affiliates; 
PTE  2000-29  (65  FR  35129,  June  1,  2000),  issued 
to  Morgan  Stanley  Dean  Witter  &  Co.  and  its 
Affiliates;  FAN  2001-24E  (October  6.  2001 ),  issued 
to  Barclays  Glol>al  Investors  N.A.,  Barclays  Capital. 
Inc.  and  their  Affiliates;  and  FAN  2002-09E 
(September  14,  2002),  issued  to  The  TCS  Group, 
Inc.,  and  its  Affiliates.  The  Dep>artnient  will 
separately  consider  similar  amendments  to  those 
exemptions  and  authorizations  upon  the  receipt  of 
applications  or  submissions  relating  thereto  from 
such  entities. 


defined  in  Section  11(a))  on  behalf  of 
employee  benefit  plans  (Client  Plans), 
including  Client  Plans  investing  in  a 
pooled  fiind  (Pooled  Fimd),  for  which 
the  Asset  Manager  acts  as  a  fiduciary, 
from  any  person  other  than  the  Asset 
Manager  or  an  affiliate  thereof,  during 
the  existence  of  an  underwriting  or 
selling  syndicate  with  respect  to  such 
securities,  where  the  Affiliated  Broker- 
,  Dealer  is  a  manager  or  member  of  such 
syndicate  (an  "affiliated  underwriter 
fransaction"  (AUT)),  and/or  where  an 
Affiliated  Trustee  serves  as  trustee  of  a 
trust  that  issued  the  securities  (whether 
or  not  debt  securities)  or  serves  as 
indenture  trustee  of  securities  that  are 
debt  securities  (an  "affiliated  trustee 
transaction"  (ATT)),  provided  that  the 
following  conditions  are  satisfied: 

(a)  The-seciuities  to  be  piux:hased 
are — 
(1)  either: 

(i)  Part  of  an  issue  registered  under 
the  Securities  Act  of  1933  (the  1933  Act) 
(15  U.S.C.  77a  et  seq.)  or,  if  exempt  from 
such  registration  requirement,  are  (A) 
issued  or  guaranteed  by  the  United 
States  or  by  any  person  controlled  or 
supervised  by  and  acting  as  an 
instrumentality  of  the  United  States 
pursuant  to  authority  granted  by  the 
Congress  of  the  United  States,  (B)  issued 
by  a  bank,  (C)  exempt  from  such 
registration  requirement  pursuant  to  a 
federal  statute  other  than  the  1933  Act, 
or  (D)  are  the  subject  of  a  distribution 
and  are  of  a  class  which  is  required  to 
be  registered  under  section  12  of  the 
Seciuities  Exchange  Act  of  1934  (the 
1934  Act)  (15  U.S.C.  781),  and  the  issuer 
of  which  has  been  subject  to  the 
reporting  requirements  of  section  1 3  of 
that  Act  (15  U.S.C.  78m)  for  a  period  of 
at  least  90  days  immediately  preceding 
the  sale  of  securities  and  has  filed  all 
reports  required  to  be  filed  thereimder 
with  the  Securities  and  Exchemge 
Commission  (SEC)  during  the  preceding 
12  months;  or 

(ii)  part  of  an  issue  that  is  an  "Eligible 
Rule  144A  Offering, "  as  defined  in  SEC 
Rule  lOf-3  (17  CFR  270.10f-3(a)(4)). 
Where  the  Eligible  Rule  144 A  Offering 
is  of  equity  securities,  the  offering 
syndicate  shall  obtain  a  legal  opinion 
regarding  the  adequacy  of  the  disclosure 
in  the  offering  memorandum; 

(2)  purchased  prior  to  the  end  of  the 
first  day  on  which  any  sales  are  made, 
at  a  price  that  is  not  more  than  the  price 
paid  by  each  other  purchaser  of 
securities  in  that  offering  or  in  any 
concurrent  offering  of  the  securities, 
except  that — 

(i)  If  such  securities  are  offered  for 
subscription  upon  exercise  of  rights, 
they  may  be  piut:hased  on  or  before  the 
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fourth  day  |  ireceding  the  day  on  which 
the  rights  o  fering  terminates;  or 

(ii)  if  sue  1  securities  are  debt 
seciuities,  t  ley  may  be  purchased  at  a 
price  that  is  not  more  than  the  price 
paid  by  eac  i  other  purchaser  of 
securities  ii ,  that  offering  or  in  any 
concurrent  jffering  of  the  securities  and 
may  be  purt  :hased  on  a  day  subsequent 
to  the  end  c  f  the  first  day  on  which  any 
sales  are  m;  de,  provided  that  the 
interest  rate  s  on  comparable  debt 
seciuities  o  fered  to  the  public 
subsequent  to  the  first  day  and  prior  to 
the  purchas  b  are  less  than  the  interest 
rate  of  the  c  ebt  securities  being 
purchased;  md 

(3)  offere(  I  pxusuant  to  an 
underwriting  or  selling  agreement  under 
which  the  members  of  the  syndicate  are 
committed  o  purchase  all  of  the 
securities  b  sing  offered,  except  if — 

(i)  Such  s  jcurities  are  purcnased  by 
others  purs  lant  to  a  rights  offering;  or 

(ii)  such  s  ecurities  are  offered 
pursuant  to  an  over-allotment  option. 

(b)  The  is  suer  of  such  securities  has 
been  in  con  inuous  operation  for  not 
less  than  th  ee  years,  including  the 
operation  o  any  predecessors,  unless — 

(1)  Such  !  ecurities  are  non- 
convertible  debt  securities  rated  in  one 
of  the  four  1  lighest  rating  categories  by 
at  least  one  nationally  recognized 
statistical  r<  ting  organization,  i.e.. 
Standard  &  'oor's  Rating  Services, 
Moody's  In  ^estors  Service,  Inc.,  Duff  & 
Phelps  Crec  it  Rating  Co..  or  Fitch  IBCA. 
Inc.,  or  thei  ■  successors  (collectively, 
the  Rating  ( hrganizations);  or 

(2)  such  s  jcurities  are  issued  or  fully 
guaranteed  jy  a  person  described  in 
paragraph  ( i)(l)(i)(A)  of  this  exemption; 
or 

(3)  Such  I  ecurities  are  fully 
guaranteed  jy  a  person  who  has  issued 
securities  described  in  (a)(l)(i)(B),  (C), 
or  (D),  and  vho  has  been  in  continuous 
operation  f(  r  not  less  than  three  years, 
including  t  le  operation  of  any 
predecessoi  s. 

(c)  The  a]  [lount  of  such  securities  to 
be  piu-chas(  d  by  the  Asset  Manager  on 
behalf  of  a  ( Client  Plan  does  not  exceed 
three  perce  it  of  the  total  amount  of  the 
securities  b  jing  offered. 
Notwithstai  iding  the  foregoing,  the 
aggregate  ai  nount  of  any  securities 
purchased  vith  assets  of  all  Client  Plans 
(including  'oiled  Funds)  managed  by 
the  Asset  K  anager  (or  with  respect  to 
which  the  i  isset  Manager  renders 
investment  advice  within  the  meaning 
of  29  CFR  2  510.3-21(c))  does  not 
exceed: 

(1)  10  pel  cent  of  the  total  amount  of 
any  equity  lecurities  being  offered; 

(2)  35  pel  cent  of  the  total  amount  of 
any  debt  se  :imties  being  offered  that  cire 


rated  in  one  of  the  four  highest  rating 
categories  by  at  least  one  of  the  Rating 
Organizations;  or 

(3)  25  percent  of  the  totid  amount  of 
any  debt  securities  being  offered  that  are 
rated  in  the  fifth  or  sixth  highest  rating 
categories  by  at  least  one  of  the  Rating 
Organizations;  and 

(4)  if  purchased  in  an  Eligible  Rule 
144A  Offering,  the  total  amount  of  the 
securities  being  offered  for  purposes  of 
determining  the  percentages  for  (l)-{3} 
above  is  the  total  of: 

(i)  The  principal  amount  of  the 
offering  of  such  class  sold  by 
underwriters  or  members  of  the  selling 
syndicate  to  "qualified  institutional 
buyers"  (QIBs).  as  defined  in  SEC  Rule 
144A  (17  CFR  230.144A{a){l));  plus 
-     (ii)  the  principal  amount  of  the 
offering  of  such  class  in  any  concurrent 
public  offering. 

(d)  The  consideration  to  be  paid  by 
the  Client  Plan  in  purchasing  such 
securities  does  not  exceed  three  percent 
of  the  fair  market  value  of  the  total  net 
assets  of  the  Client  Plan,  as  of  the  last 
day  of  the  most  recent  fiscal  quarter  of 
the  Client  Plan  prior  to  such  transaction. 

(e)  The  transaction  is  not  part  of  an 
agreement,  arrangement,  or 
understanding  designed  to  benefit  the 
Asset  Manager  or  an  affiliate. 

(f)  If  the  transaction  is  an  AUT,  the 
Affiliated  Broker-Dealer  does  not 
receive,  either  directly,  indirectly,  or 
through  designation,  any  selling 
concession  or  other  consideration  that  is 
based  upon  the  amount  of  seciuities 
purchased  by  Client  Plans  pursuant  to 
this  exemption.  In  this  regard,  the 
Affiliated  Broker-Dealer  may  not 
receive,  either  directly  or  indirectly,  any 
compensation  that  is  attributable  to  the 
fixed  designations  generated  by 
purchases  of  securities  by  the  Asset 
Manager  on  behalf  of  its  client  Plans. 

(g)  If  the  transaction  is  an  AUT, 

(1)  the  amount  the  Affiliated  Broker- 
Dealer  receives  in  management, 
underwriting  or  other  compensation  is 
not  increased  through  an  agreement, 
arrangement,  or  understanding  for  the 
purpose  of  compensating  the  Affiliated 
Broker-Dealer  for  foregoing  any  selling 
concessions  for  those  securities  sold 
pursuant  to  this  exemption.  Except  as 
described  above,  nothing  in  this 
paragraph  shall  be  construed  as 
precluding  the  Affiliated  Broker-Dealer 
from  receiving  management  fees  for 
serving  as  manager  of  the  underwriting 
or  selling  syndicate,  underwriting  fees 
for  assuming  the  responsibilities  of  an 
underwriter  in  the  underwriting  or 
selling  syndicate,  or  other  consideration 
that  is  not  based  upon  the  amount  of 
securities  purchased  by  the  Asset 


Manager  on  behalf  of  Client  Plans 
pursuant  to  this  exemption;  and 

(2)  the  Affiliated  Broker-Dealer  shall 
provide  to  the  Asset  Manager  a  written 
certification,  signed  by  an  officer  of  the 
Affiliated  Broker-Dealer,  stating  the 
amount  that  the  Affiliated  Broker-Dealer 
received  in  compensation  during  the 
past  quarter,  in  connection  with  any 
offerings  covered  by  this  exemption, 
was  not  adjusted  in  a  manner 
inconsistent  with  Section  I,  paragraphs 
(e),  (f),  or  (g),  of  this  exemption. 

(h)  In  the  case  of  a  single  Client  Plan, 
the  covered  transaction  is  performed 
under  a  written  authorization  executed 
in  advance  by  an  independent  fiduciary 
(Independent  Fiduciary)  of  the  Client 
Plan.  In  the  case  of  a  single  Client  Plan 
on  behalf  of  which  an  Independent 
Fiduciary  executed  a  written 
authorization  in  respect  of  AUTs,  as 
required  under  another  prohibited 
transaction  exemption  covering  the 
same  Asset  Manager,  prior  to 
publication  of  this  exemption  in  the 
Federal  Register,  the  written 
authorization  requirement  of  this 
paragraph  (h)  shall  be  deemed  satisfied 
with  respect  to  ATTs  and  AUTs  if  die 
Asset  Manager  provides  to  the  same 
Independent  Fiduciary  the  materials 
described  in  paragraph  (i)  below, 
together  with  a  termination  form 
expressly  providing  an  election  for  the 
Independent  Fiduciary  to  terminate  the 
authorization  with  respect  to  AUTs  or 
ATTs,  or  both,  and  a  statement  to  the 
effect  that  the  Asset  Manager  proposes 
to  engage  in  ATTs  on  a  specified  date 
(that  shall  be  not  less  than  45  days  after 
the  notice  is  sent  to  the  Independent 
Fiduciary)  unless  the  Independent 
Fiduciary  signs  and  returns  the 
termination  form  to  the  Asset  Manager 
prior  to  such  date. 

(i)  Prior  to  the  execution  of  the 
written  authorization  described  in 
paragraph  (h)  above,  the  following 
information  and  materials  (which  may 
be  provided  electronically)  must  be 
provided  by  the  Asset  Manager  to  the 
Independent  Fiduciary  of  each  single 
Client  Plan: 

(1)  A  copy  of  the  notice  of  proposed 
exemption  and  of  the  final  exemption  as 
published  in  the  Federal  Register:  and 

(2)  any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests. 

(j)  Subsequent  to  an  Independent 
Fiduciary's  initial  authorization 
permitting  the  Asset  Manager  to  engage 
in  the  covered  transactions  on  behalf  of 
a  single  Client  Plan,  the  Asset  Manager 
will  continue  to  be  subject  to  the 
requirement  to  provide  any  reasonably 
available  information  regarding  the 


covered  transactions  that  the 
Independent  Fiduciary  requests, 
(k)  In  the  case  of  existing  plan 
investors  in  a  Pooled  Fund,  such  Pooled 
Fund  may  not  engage  in  any  covered 
transactions  pursuant  to  this  exemption, 
unless  the  Asset  Manager  has  provided 
the  written  information  described  below 
to  the  Independent  Fiduciary  of  each 
plan  participating  in  the  Pooled  Fund. 
The  following  information  and  materials 
(which  may  be  provided  electronically 
shall  be  provided  not  less  than  45  days 
prior  to  the  Asset  Manager's  engaging  in 
the  covered  transactions  on  behalf  of  the 
Pooled  Fund  pursuant  to  the  exemption: 

(1)  A  notice  of  the  Pooled  Fund's 
intent  to  purchase  securities  pursuant  to 
this  exemption  and  a  copy  of  the  notice 
of  proposed  exemption  and  of  the  final 
exemption  as  published  in  the  Federal 
Register; 

(2)  any  other  reasonably  available 
information  regarding  the  covered 
transactions  that  the  Independent 
Fiduciary  requests;  and 

(3)  a  termination  form  expressly 
provided  an  election  for  the 
Independent  Fiduciary  to  terminate  the 
plan's  investment  in  the  Pooled  Fund 
without  penalty  to  the  plan.  Such  form 
shall  include  instructions  specifying 
how  to  use  the  form.  Specifically,  the 
instructions  will  explain  that  the  plan 
has  an  opportunity  to  withdraw  its 
assets  fi-om  the  Pooled  Fund  for  a  period 
at  least  30  days  after  the  plan's  receipt 
of  the  initial  notice  described  in 
subparagraph  (1)  above  and  that  the 
failure  of  the  Independent  Fiduciary  to 
return  the  termination  form  by  the 
specified  date  shall  be  deemed  to  be  an 
approval  by  the  plem  of  its  participation 
in  covered  transactions  as  a  Pooled 
Fund  investor.  Further,  the  instructions 
will  identify  the  Asset  Manager  and  its 
Affiliated  Broker-Dealer  and/or 
Affiliated  Trustee  and  state  that  this 
exemption  may  be  unavailable  unless 
the  Independent  Fiduciary  is,  in  fact, 
independent  of  those  persons.  Such 
fiduciary  must  advise  the  Asset 
Manager,  in  writing,  if  it  is  not  an 
"independent  Fiduciary,"  as  that  term  is 
defined  in  Section  11(g)  of  this 
exemption. 

For  purposes  of  this  paragraph,  the 
requirement  that  the  authorizing 
fiduciary  be  independent  of  the  Asset 
Manager  shall  not  apply  in  the  case  of 
an  in-house  plan  sponsored  by  the 
Applicants  or  an  affiliate  thereof. 
However,  in-house  plans  must  notify 
the  Asset  Manager,  as  provided  above. 

(1)  In  the  case  of  a  plan  whose  assets 
are  proposed  to  be  invested  in  a  Pooled 
Fund  subsequent  to  implementation  of 
the  procedures  to  engage  in  the  covered 
transactions,  the  plan's  investment  in 


the  Pooled  Fund  is  subject  to  the  prior 
written  authorization  of  an  Independent 
Fiduciary,  following  the  receipt  by  the 
Independent  Fiduciary  of  the  materials 
described  in  subparagraphs  (1)  and  (2) 
of  paragraph  (k).  For  purposes  of  this 
paragraph,  the  requirement  that  the 
authorizing  fiduciary  be  independent  of 
the  Asset  Manager  shall  not  apply  in  the 
case  of  an  in-house  plan  sponsored  by 
the  Applicants  or  an  affiliate  thereof, 
(m)  Subsequent  to  an  Independent 
Fiduciary's  initial  authorization  of  a 
plan's  investment  in  a  Pooled  Fund  that 
engages  in  the  covered  transactions,  the 
Asset  Manager  will  continue  to  be 
subject  to  the  requirement  to  provide 
any  reasonably  available  information 
regarding  the  covered  transactions  that 
the  Independent  Fiduciary  requests. 

(n)  At  least  once  every  three  months, 
and  not  later  than  45  days  following  the 
period  to  which  such  information 
relates,  the  Asset  Manager  shall: 

(1)  Furnish  the  Independent  Fiduciary 
of  each  single  Client  Plan,  and  of  each 
plan  investing  in  a  Pooled  Fund,  with 
a  report  (which  may  be  provided 
electronically)  disclosing  all  securities 
purchased  on  behalf  of  that  Client  Plan 
or  Pooled  Fund  pursuant  to  the 
exemption  during  the  period  to  which 
such  report  relates,  and  the  terms  of  the 
transactions,  including: 

(i)  The  type  of  security  (including  the 
rating  of  any  debt  security); 

(ii)  the  price  at  which  the  securities 
were  purchased; 

(iii)  the  first  day  on  which  any  sale 
was  made  during  this  offering; 
(iv)  the  size  of  the  issue; 
(v)  the  number  of  securities  purchased 
by  the  Asset  Manager  for  the  specific 
Client  Plan  or  Pooled  Fund; 

(vi)  the  identity  of  the  underwriter 
from  whom  the  securities  were 
purchased; 

(vii)  in  the  case  of  an  AUT,  the  spread 
on  the  underwriting; 

(viii)  in  the  case  of  an  ATT,  the  basis 
upon  which  the  Affiliated  Trustee  is 
compensated; 

(ix)  the  price  at  which  any  such 
securities  purchased  during  the  period 
were  sold;  and 

(x)  the  market  value  at  the  end  of  such 
period  of  each  security  purchased 
during  the  period  and  not  sold; 

(2)  provide  to  the  Independent 
Fiduciary  in  the  quarterly  report  (i)  in 
the  case  of  AUTs,  a  representation  that 
the  Asset  Meinager  has  received  a 
written  certification  signed  by  an  officer 
of  the  Affiliated  Broker-Dealer,  as 
described  in  paragraph  (g)(2),  affirming 
that,  as  to  each  AUT  covered  by  this 
exemption  during  the  past  quarter,  the 
Affiliated  Broker-Dealer  acted  in 
compliance  with  Section  I,  paragraphs 


(e),  (f),  and  (g)  of  this  exemption,  and 
that  copies  of  such  certifications  will  be 
provided  to  the  Independent  Fiduciary 
upon  request,  and  (ii)  in  the  case  of 
ATTs,  a  representation  of  the  Asset 
Manager  affirming  that,  as  to  each  ATT, 
the  transaction  was  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  the 
Affiliated  Trustee; 

(3)  disclose  to  the  Independent 
Fiduciary  that,  upon  request,  any  other 
reasonably  aveiilable  information 
regarding  the  covered  transaction  that 
the  Independent  Fiduciary  requests  will 
be  provided,  including,  but  not  limited 
to: 

(i)  The  date  on  which  the  security 
were  purchased  on  behalf  of  the  plan; 

(ii)  the  percentage  of  the  offering 
purchased  on  behalf  of  all  Client  Plans 
and  Pooled  Funds;  and 

(iii)  the  identify  of  all  members  of  the 
underwriting  syndicate; 

(4)  disclose  to  the  Independent 
Fiduciary  in  the  quarterly  report,  any 
instance  during  the  past  quarter  where 
the  Asset  Manager  was  precluded  for  ^ 
any  period  of  time  fi-om  selling  a 
security  purchased  under  this 
exemption  in  that  quarter  because  of  its 
status  as  an  affiliate  of  the  Affiliated 
Broker-Dealer  or  of  an  Affiliated  Trustee 
and  the  reason  for  this  restriction; 

(5)  provide  explicit  notification, 
prominently  displayed  in  each  quarterly 
report,  to  the  Independent  Fiduciary  of 
a  single  Client  Plan,  that  the 
authorization  to  engage  in  the  covered 
transaction  may  be  terminated,  without 
penalty,  by  the  Independent  Fiduciary 
on  more  than  five  days'  notice  by 
contacting  an  identified  person;  and 

(6)  provide  explicit  notification, 
prominently  displayed  in  each  quarterly 
report,  to  the  Independent  Fiduciary  of 
a  Client  Plan  invested  in  a  Pooled  Fund, 
that  the  Independent  Fiduciary  may 
terminate  investment  in  the  Pooled 
Fund,  without  penalty,  by  contacting  an 
identified  person. 

(o)  Each  single  Client  Plan  shall  have 
total  net  assets  with  a  value  of  at  least 
$50  million.  In  addition,  in  the  case  of 
a  transaction  involving  an  Eligible  Rule 
144 A  Offering  on  behalf  of  a  single 
Client  Plan,  each  such  Client  Plan  shall 
have  at  least  $100  million  in  securities, 
as  determined  pursuant  to  SEC  Rule 
144A  (17  CFR  230.144A).2  In  the  case  of 


'SEC  Rule  10f-3(a)(4).  17  CFR  270.10f-3(a)(4), 
states  that  the  term  "Eligible  Rule  144A  Offering" 
means  an  ofTering  of  securities  that  meets  the 
following  conditions: 

(i)  The  securities  are  offered  or  sold  in 
transactions  exempt  from  registration  under  section 
4(2)  of  the  Securities  Act  of  1933  |15  U.S.C.  77d(d)l, 
rule  144A  thereunder  230.144A  of  this  chapter),  or 

Continued 
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are  necessary  to  enable  the  persons 
described  in  paragraph  (s)  of  this 
exemption  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that — 

(1)  No  party  in  interest  with  respect 
to  a  Client  Plan,  other  than  the  Asset 
Manager  and  the  Affiliated  Broker- 
Dealer  or  Affiliated  Trustee,  as 
applicable,  shall  be  subject  to  a  civil 
penalty  under  section  502(i)  of  the  Act 
or  the  taxes  imposed  by  section  4975(a) 
and  (b)  of  the  Code,  if  such  records  are 
not  maintained,  or  not  available  for 
examination,  as  required  by  paragraph 
(s);  and 

(2)  this  record-keeping  condition  shall 
not  be  deemed  to  have  been  violated  if, 
due  to  circumstances  beyond  the  control 
of  the  Asset  Manager  or  the  Affiliated 
Broker-Dealer,  or  Affiliated  Trustee,  as 
applicable,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  the  six- 
year  period. 

(s)  (1)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  (s) 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (r)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by) — 

(1)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service,  or  the  SEC;  or 

(ii)  any  fiduciary  of  a  Client  Plan,  or 
any  duly  authorized  employee  or 
representative  of  such  fiduciary:  or 

(iii)  any  employer  of  participants  and 
beneficiaries  and  any  employee 
organizations  whose  members  are 
covered  by  a  Client  Plan,  or  any 
authorized  employee  or  representative 
of  these  entities;  or 

(iv)  any  participant  or  beneficiary  of 
a  Client  Plan,  or  duly  authorized 
employee  or  representative  of  such 
participant  or  beneficiary; 

(2)  none  of  the  persons  described  in 
paragraphs  (s)(l)(ii)-(iv)  shall  be 
authorized  to  examine  trade  secrets  of 
the  Asset  Manager  or  the  Affiliated 
Broker-Dealer  or  the  Affiliated  Trustee, 
or  commercial  or  financial  information 
which  is  privileged  or  confidential;  and 

(3)  should  the  Asset  Manager  or  the 
Affiliated  Broker-Dealer  or  the  Affiliated 
Trustee  refuse  to  disclose  information 
on  the  basis  that  such  information  is 
exempt  from  disclosure  pursuant  to 
paragraph  (s)(2)  above,  the  Asset 
Manager  shall,  by  the  close  of  the 
thirtieth  (30th)  day  following  the 
request,  provide  a  written  notice 
advising  that  person  of  the  reasons  for 
the  refusal  and  that  the  Department  may 
request  such  information. 


(t)  An  indenture  trustee  whose 
affiliate  has,  within  the  prior  12  months, 
underwritten  any  securities  for  em 
obligor  of  the  indenture  securities  will 
resign  as  indenture  trustee  if  a  default 
occurs  upon  the  indenture  securities. 

Section  II — Definitions 

(a)  The  term  "Asset  Manager"  means 
any  asset  management  affiliate  of  the 
Applicants  (as  "affiliate"  is  defined  in 
paragraph  (c))  that  meets  the 
requirements  of  this  exemption. 

(b)  The  term  "Affiliated  Broker- 
Dealer"  means  any  broker-dealer 
affiliate  of  the  Applicants  (as  "affiliate" 
is  defined  in  paragraph  (c))  that  meets 
the  requirements  of  this  exemption. 
Such  Affiliated  Broker-Dealer  may 
participate  in  an  underwriting  or  selling 
syndicate  as  a  manager  or  member.  The 
term  "manager"  means  any  member  of 
an  underwriting  or  selling  syndicate 
who,  either  alone  or  together  with  other 
members  of  the  syndicate,  is  authorized 
to  act  on  behalf  of  the  members  of  the 
syndicate  in  cormection  with  the  sale 
and  distribution  of  the  securities  being 
offered,  or  who  receives  compensation 
from  the  members  of  the  syndicate  for 
its  services  as  a  manager  of  the 
syndicate. 

(c)  The  term  "affiliate"  of  a  person 
includes: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  such  person; 

(2)  any  officer,  director,  partner, 
employee,  or  relative  (as  defined  in 
section  3(15)  of  the  Act)  of  such  person; 
and 

(3)  any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(d)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(e)  The  term  "Client  Plan"  means  an 
employee  benefit  plan  that  is  subject  to 
the  fiduciary  responsibility  provisions 
of  the  Act  and  whose  assets  under  the 
management  of  the  Asset  Manager, 
including  a  plan  investing  in  a  Pooled 
Fund  (as  "Pooled  Fund"  is  defined  in 
paragraph  (f)  below). 

(f)  The  term  "Pooled  Fund"  means  a 
common  or  collective  trust  fund  or 
pooled  investment  fund  maintained  by 
the  Asset  Manager. 

(g)(1)  The  term  "Independent 
Fiduciary"  means  fiduciary  of  a  Client 
Plan  who  is  unrelated  to,  and 
independent  of,  the  Asset  Manager,  the 
Affiliated  Broker-Dealer  and  the 
Affiliated  Trustee.  For  purposes  of  this 
exemption,  a  Client  Plan  fiduciary  will 
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be  deemed  to  be  unrelated  to,  and 
independent  of,  the  Asset  Manager,  the 
Affiliated  Broker-Dealer  and  the 
Affiliated  Trustee  if  such  fiduciary 
represents  that  neither  such  fiduciary, 
nor  any  individual  responsible  for  the  ■ 
decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  Section  I,  is  an  officer,  director,  or 
highly  compensated  employee  (within 
the  meaning  of  section  4975(e)(2)(H)  of 
the  Code)  of  the  Asset  Manager,  the 
Affiliated  Broker-Dealer  or  the  Affiliated 
Trustee  and  represents  that  such 
fiduciary  shall  advise  the  Asset  Manager 
if  those  facts  change. 

(2)  Notwithstanding  anything  to  the 
contrary  in  this  Section  11(g),  a  fiduciary 
is  not  independent  if: 

(i)  Such  fiduciary  directly  or 
indirectly  controls,  is  controlled  by,  or 
is  under  common  control  with  the  Asset 
Manager,  the  Affiliated  Broker-Dealer  or 
the  Affiliated  Trustee; 

(ii)  such  fiduciary  directly  or 
indirectly  receives  any  compensation  or 
other  consideration  from  the  Asset 
Manager,  the  Affiliated  Broker-Dealer  or 
the  Affiliated  Trustee  for  his  or  her  own 
personal  account  in  connection  with 
any  transaction  described  in  this 
exemption; 

(iii)  any  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  Asset  Manager,  responsible 
for  the  transactions  described  in  Section 
I,  is  an  officer,  director,  or  highly 
compensated  employee  (within  the 
meaning  of  section  4975(e)(2)(H)  of  the 
Code)  of  the  Client  Plan  sponsor  or  of 
the  fiduciary  responsible  for  the 
decision  to  authorize  or  terminate 
authorization  for  transactions  described 
in  Section  I.  However,  if  such 
individual  is  a  director  of  the  Client 
Plan  sponsor  or  of  the  responsible 
fiduciary,  and  if  he  or  she  abstains  from 
participation  in  (A)  the  choice  of  the 
Plan's  investment  manager/adviser  and 
(B)  the  decision  to  authorize  or 
terminate  authorization  for  transactions 
described  in  Section  I,  then  Section 
II{g)(2)(iii)  shall  not  apply. 

(3)  The  term  "officer"  means  a 
president,  any  vice  president  in  charge 
of  a  principal  business  imit,  division  or 
function  (such  as  sales,  administration 
or  finance),  or  any  other  officer  who 
performs  a  policy-making  function  for 
the  entity. 

(4)  In  the  case  of  existing  Client  Plans 
in  a  Pooled  Fund,  at  the  time  the  Asset 
Manager  provides  such  Client  Plans 
with  initial  notice  pursuant  to  this 
exemption,  the  Asset  Manager  will 
notify  the  fiduciaries  of  such  Client 
Plans  that  they  must  advise  the  Asset 
Manager,  in  writing,  if  they  are  not 


independent,  within  the  meaning  of  this 
Section  11(g). 

(h)  The  term  "security"  shall  have  the 
same  meaning  as  defined  in  section 
2(36)  of  the  Investment  Company  Act  of 
1940  (the  1940  Act),  as  amended  (15 
U.S.C.  80a-2(36)  (1996)).  For  purposes 
of  this  exemption,  mortgage-backed  or 
other  asset-baked  securities  rated  by  a 
Rating  Organization  will  be  treated  as 
debt  securities. 

(i)  The  term  "Eligible  Rule  144A 
Offering"  shall  have  the  same  meaning 
as  defined  in  SEC  Rule  10f-3(a)(4)  (17 
CFR  270.10f-3(a)(4))  under  the  1940 
Act. 

(j)  The  term  "qualified  institutional 
buyer"  or  "QIB"  shall  have  the  same 
meaning  as  defined  in  SEC  Rule  144A 
(17  CFR  230.144A(a)(l))  under  the  1933 
Act. 

(k)  The  term  "Rating  Organizations" 
means  Standard  &  Poor's  Rating 
Services,  Moody's  Investors  Service, 
Inc.,  Duff  &  Phelps  Credit  Rating  Co.,  or 
Fitch  IBCA,  Inc.,  or  their  successors. 

(1)  The  term  "Affiliated  Trustee" 
means  the  Applicants  and  any  bank  or 
trust  company  affiliate  of  the  Applicants 
(as  "affiliate"  is  defined  in  paragraph 
(c)(1))  that  serves  as  trustee  of  a  trust 
that  issues  securities  which  are  asset- 
backed  securities  or  as  indenture  trustee 
of  securities  which  are  either  asset- 
backed  securities  or  other  debt 
securities  that  meet  the  requirements  of 
this  exemption.  For  purposes  of  this 
exemption,  other  than  Section  I  (t), 
performing  services  as  custodian, 
paying  agent,  registrar  or  in  similar 
ministerial  capacities  is  also  considered 
serving  as  trustee  or  indenture  trustee. 
For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  interested  persons  should 
refer  to  the  notice  of  proposed 
exemption  published  on  May  22,  2003 
at  68  FR  28018. 

Written  Comments:  The  only 
comments  received  by  the  Department 
with  respect  to  the  notice  of  proposed 
exemption  (the  Notice)  were  submitted 
by  the  Applicants. 

With  respect  to  section  1(h),  jfP 
Morgan  Chase  Bank  commented  that 
pursuant  to  the  prior  exemptions  that 
are  being  amended  herein  (i.e.,  PTE 
2000-25  and  PTE  2000-27),  it  had 
previously  solicited  written 
authorization  to  engage  in  AUTs  from 
many  of  its  Client  Plans.  Because  the 
transactions  provided  for  in  the  Notice 
are  substantially  similar  to  those  for 
which  JP  Morgan  Chase  Bank  has 
edready  given  notice  and  obtained 
written  consent,  because  the  seeking  of 
written  consent  is  costly  and  time- 
consuming,  and  because,  in  the 


Applicants'  view,  the  fact  that  the 
trustee  is  affiliated  with  the  Asset 
Manager  (i.e.,  an  ATT)  is  of  far  less 
consequence  than  where  an  Affiliate  is 
a  manager  of  the  underwriting  syndicate 
(i.e.,  an  AUT),  the  Applicants  have 
requested  that  where  they  already  have 
the  vmtten  consent  of  a  Client  Plan  for 
AUTs,  they  need  only  provide  vmtten 
notice  and  a  termination  form, 
terminating  authorization  for  the 
additional  ATT  relief.  The  Department 
has  accepted  this  comment  ^  and  has 
modified  section  1(h)  of  this  exemption 
accordingly. 

In  addition,  the  Applicants  requested 
a  clarification  with  respect  to  section 
I(o)  of  the  Notice.  Section  I(o)  of  the 
Notice  requires,  in  pertinent  part,  that 
each  single  Client  Plan  shall  have  total 
net  assets  with  a  value  of  at  least  $50 
million.  In  the  case  of  a  Pooled  Fund, 
such  $50  million  requirement  will  be 
deemed  met  if  50  percent  or  more  of  the 
units  of  beneficial  interest  in  such 
Pooled  Fund  are  held  by  plans  having 
total  net  assets  with  a  value  of  at  least 
$50  million.  The  Applicants  commented 
that  the  "$50/$100  million"  test  of  that 
section  seems  to  contemplate  "Pooled 
Funds"  composed  mostly  or  entirely  of 
investments  by  plans.  However,  the 
Applicant  state  that  this  is  not  always 
the  case  with  their  Pooled  Funds.  The 
Applicants  represent  that  they  and 
many  managers  advise  or  manage 
commingled  vehicles  which  have 
sufficient  investments  from  plans  (25% 
or  more)  for  the  vehicle  to  be  a  "look- 
through  vehicle"  under  the  Plan  Asset 
Regulations,"*  but  also  have  more  than 
50%  of  their  investments  from  non-plan 
investors.  The  Applicants  note  that  h  is 
possible  to  read  the  $50/$100  million 
test  as  causing  the  exemptions  proposed 
in  the  Notice  to  be  unavailable  to  a 
Pooled  Fund  where,  for  example,  49% 
of  investments  are  from  plans  which  are 
$50/$100  million  in  size,  and  51%  of 
investments  are  from  non-plans  which 
are  $50/$100  million  in  size. 

The  Applicants  request  that  the 
Department  clarify  that  the  exemptions, 
as  amended  herein,  will  apply  to 
activity  by  Pooled  Funds  if  each  plan  in 
the  Pooled  Fund  meets  the  general 
requirement  of  $50/$100  million,  even  if 


^  The  Department  encourages  all  appropriate 
Client  Plan  fiduciaries  to  review  the  disclosures 
required lierein  and  take  whatever  actions  are 
necessary  to  protect  the  interests  of  the  Client  Plan's 
participants  and  beneficiaries.  In  addition,  the 
Department  notes  that  Client  Plan  fiduciaries 
should  assess,  in  a  timely  foshion,  their  ability  to 
monitor  and  subject  transactions  and  determine 
whether  the  conditions  described  herein  are 
satisfied. 

*  See  the  Department's  regulation  at  29  CFR  part 
2510.3-101,  Definition  of  "plan  assets" — plan 
investments. 
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than  or  less  than  the  fair  market  rental 
value  of  the  leased  space. 

(6)  The  fair  market  rental  amoimt  for 
the  leased  space,  at  no  time,  will  exceed 
25  percent  of  the  assets  of  either  Fund, 
including  any  improvements  that  are 
constructed  thereon. 

(7)  The  independent  fiduciary  and  the 
Board  of  Trustees  of  the  Welfare  Fund 
have  determined  that  the  Lease  is  an 
appropriate  investment  for  the  Welfare 
Fund  and  is  in  the  best  interest  of  the 
Welfare  Fund's  participants  and 
beneficiaries. 

(8)  The  Board  of  Trustees  of  the 
Training  Fund  has  determined  that  the 
Lease  transaction  is  an  appropriate 
investment  for  the  Training  Fund  and  is 
in  the  best  interest  of  the  Training 
Fund's  participants  and  beneficiaries. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  May 
22,  2003  at  68  FR  28026. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Silvia  M.  Quezada  of  the  Department, 
telephone  (202)  693-8553.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 


describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  11th  day  of 
August  2003. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Employee  Benefits  Security  Administration, 
Department  of  Labor. 
[FR  Doc.  03-20765  Filed  8-13-03;  8:45  am] 

BILUfMS  CODE  4S10-29-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  (19 
U.S.C.  2273),  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 
workers  (TA-W)  issued  during  the 
period  of  July  2003. 

hi  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
directly-impacted  (primary)  worker 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222(a)  of  the  Act  must  be  met. 

I.  Section  (a)(2)(A)  all  of  the  following 
must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  The  sales  or  proauction,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely;  and 

C.  Increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  such  firm  or  subdivision 
have  contributed  importantly  to  such 
workers'  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

II.  Section  (a)(2)(B)  both  of  the 
following  must  be  satisfied; 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  There  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  a  foreign  country  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  such 
firm  or  subdivision;  and 


C.  One  of  the  following  must  be 
satisfied: 

1.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  is  a  party  to  a  free  trade 
agreement  with  the  United  States; 

2.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  to  a  beneficiary  country  imder 
the  Andean  Trade  Preference  Act, 
African  Growth  and  Opportunity  Act,  or 
the  Caribbean  Basin  Economic  Recovery 
Act;  or 

3.  There  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are 
like  or  directly  competitive  with  articles 
which  are  or  were  produced  by  such 
firm  or  subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  an 
adversely  affected  secondary  group  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222(b)  of  the 
Act  must  be  met.  ' 

•    (1)  Significant  niunber  or  proportion 
of  the  workers  in  the  workers'  firm  or 
an  appropriate  subdivision  of  the  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  The  workers'  firm  (or  subdivision) 
is  a  supplier  or  downstream  producer  to 
a  firm  (or  subdivision)  that  employed  a 
group  of  workers  who  received  a 
certification  of  eligibility  to  apply  for 
trade  adjustment  assistance  benefits  and 
such  supply  or  production  is  related  to 
the  article  that  was  the  basis  for  such 
certification;  and 

(3)  either— 

(A)  The  workers'  firm  is  a  supplier 
and  the  component  parts  it  supplied  for 
the  firm  (or  subdivision)  described  in 
paragraph  (2)  accounted  for  at  least  20 
percent  of  the  production  or  sales  of  the 
workers'  firm;  or 

(B)  A  loss  or  business  by  the  workers' 
firm  with  the  firm  (or  subdivision) 
described  in  paragraph  (2)  contributed 
importantly  to  the  workers'  separation 
or  threat  of  separation. 

Negative  Detenninationii  for  Worker 
Adjustment  Assistance 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)(I.C.)  (Increased 
imports)  and  (a)(2)(B)(II.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 


Negative  Determinations  for  Worker 
Adjustment  Assistance 

The  investigation  revealed  that 
criterion  (a)(2)(A)  (I.C.)  (Increased 
imports)  and  (a)(2)(B)  (II.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-51,945;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  #S)4K61830V, 

Kodiak,  AK 
TA-W-51,949;  Peerless  Corp.,  div.  of 

Advanced  Cast  Products,  Ironton, 

OH 
TA-W-52,094;  Anemostat,  Inc., 

Scranton,  PA 
TA-W-52.177;  Redman  Knitting,  Inc., 

Ridgewood,  NY 
TA-W-52,220;  NMC  Finishing,  Inc., 

Nickell  Moulding  Co.,  Inc.,  Malvern, 

AR 
TA-W-52,221;  Motorola,  Inc., 

Semiconductor  Products  Sector, 

MOS  5,  Mesa,  AZ 
TA-W-52,251;  Waukesha  Cherry- 

Burrell.  Delavan,  WI 
TA-W-52,264;  Springs  Industries,  Inc.. 

Lyman  Printing  and  Finishing 

Plant,  Lyman,  SC 
TA-W-52.386:  Fishing  Vessel  (F/V) 

Family  Pride,  Kodiak,  AK 
TA-W-52,387;  Fishing  Vessel  (F/V) 

Viking,  Cordova,  AK 
TA-W-52,143;  Larimer  and  Norton,  Inc., 

Galeton,  PA 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-52,21 7;  Modular  Mining 

Systems,  Inc.,  Tucson,  AZ 
TA-W-52,222;  O'Neill  and  Sons,  Inc., 

Tumwater,  WA 
TA-W-52,223:  O'Neill  Transportation, 

LLC,  Tumwater,  WA 
TA-W-52,320;  Computer  Sciences 

Corporation  (CSC),  Newark,  DE 
TA-W-52,325;  Stream  International, 

Inc.,  Beaverton,  OR 
TA-W-52,329;  ASML,  Austin.  TX 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  The 
workers  firm  (or  subdivision)  is  not  a 
supplier  or  dowoistream  producer  to 
trade-affected  companies. 

TA-W-52,019;  Actronix.  Inc.,  Flippin, 
AR 
The  investigation  revealed  that 
criteria  (a)(2)(A)  (I.B)  (Sales  or 
production,  or  both,  did  not  decline) 
and  (a)(2)(B)  (II.B)  (has  shifted 
production  to  country  not  under  the  free 
trade  agreement  with  U.S)  have  not  been 
met. 

7^1-1^-51,952;  Fishing  Vessel  (F/V)  MS. 
Ingrid,  Sand  Point,  AK 


Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements- of  (a)(2)(A) 
(increased  imports)  of  Section  222  have 
been  met. 
TA-W-52,060;  Amital  Spinning  Corp., 

New  Bern,  NC:  June  1 7,  2002. 
TA-W-51,699;  Meadwestvaco. 
Consumer  Packaging  Div., 
Cleveland.  TN:  Mav  7,  2002. 
TA-W-5 1 ,  773;  Regal  Ware,  Inc. , 

Kewask'um,  WI  and  West  Bend,  WI: ' 
April  30,  2002. 
TA-W-51,852:  Unifi,  Inc.,  Nylon  Div., 
Plant  #5,  Madison,  NC,  A:  Dyed 
Div.,  Plant  #4.  Reidsville,  NC,  B; 
Dyed  Div..  Plant  ttl5,  Mayodan,  NC, 
C;  Nyloh  Div.,  Plant  #7,  Madison. 
NC,  D:  Corporate  Office, 
Greensboro,  NC,  E;  Nvlon  Div., 
Plant  #1,  Madison,  NC,  F:  Nylon 
'     Div.,  Plant  #5,  Madison,  NC,  G; 
Dyed  Div.,  Plant  #2.  Reidsville,  NC, 
H:  Unifi/Sans,  Spinning  Div., 
Stoneville,  NC,  I:  Polyester  Div., 
Plant  #22.  Stauton,  VA,  J;  Polyester 
Div.,  Plant  Tl,  Yadkinville,  NC,  K; 
Polyester  Div.,  Plant  T2, 
Yadkinville,  NC.  L:  Polyester  Div., 
■     Plant  T4,  Yadkinville,  NC,  M; 
Polyester  Div.,  Plant  T5, 
Yadkinville,  NC,  N;  Spinning  Div., 
Plant  Fl,  Yadkinville,  NC,  O;  Dved 
Div.,  Altamahaw,  NC.  P:  Central 
Distribution  Center.  Madison,  NC, 
Q;  Warehouse  1  and  2.  Yadkinville, 
NC,  R;  Transportation,  Yadkinville, 
NC  and  S:  Warehouse,  Fort  Payne. 
AL:  May  15.2002. 
TA-W-52.044:  Spectrum  Dyed  Yams. 
Inc.,  Kings  Mountain,  NC:  June  12. 
2002. 
TA-W-52,077:  H  and  H  Sewing,  Blaine, 

MN:June  1,  2002. 
TA-W-52,090;  Conn-Selmer.  Inc.. 
Vincent  Bach  Plant,  Elkhart,  IN: 
June  18.  2002. 
TA-W-52,113:  Georgetown  Steel  Co.. 

LLC,  Georgetown,  SC:  June  20,  2002. 
TA-W-52,132:  Pennsylvania  House, 
Inc.,  Monroe.  NC:  June  23,  2002. 
TA-W-52,157;  Trombetta,  LLC, 
Menomonee  Falls,  WI:  June  25. 
2002. 
TA-W-52,189:  Oplink  Communications. 

San  Jose,  CA:  June  18,  2002. 
TA-W-5 2, 191:  Image  Metal  Works,  Inc.. 
Milton  Freewater.  OR:  June  30, 
2002. 
TA-W-5 2, 203;  Dresser,  Inc.,  Berea,  KY: 
July  1.  2002. 


48644 


2  30; 


2  31; 


;  Faribault  Woolen  Mill 
Fa^bault,  MN:  June  2,  2002. 

;  Tiffany  Industries  Il£. 
.AR:  July  9.  2002. 

Richardson  Brothers 
Funuf  lire  Co.,  a  div.  of  Richardson 
BrotheisCo..  Sheboygan  Falls,  WI: 
July9.k002. 


TA-W-52 
Co., 

TA-W-52, 
Conwai, 

TA-W-52. 


2  94: 


The  foil 
issued.  The 
(shift  in 
been  met 


o'  ving  ( 


certifications  have  been 
requirements  of  {a)(2)(B) 
prdduction)  of  Section  222  have 


196. 


TA-W-52 
Motor 
25,  2002 


Humboldt  Hermetic 
(torp..  Humboldt.  TN:  June 


2  57; 


TA-W-52. 
Bakeriis 


General  Mills,.  Inc., 
and  Foodservice  Div., 
FormeAy  The  Pillsbury  Co.. 
Hazelvhod.  MO:  June  21.  2002. 

Trico  Products  Corp., 
Plant.  Buffalo.  NY:  June  12, 


134; 


TA-W-52 
Buffalo 
2002 
TA-W-52, 2  48;  Fibergrate  Composite 
Stnictii  res.  Inc.,  a  div.  ofRPM 
Interna  tional.  Inc..  including  leased 
workei^  of  Snelling  Personnel 

and  Staffmark,  Piney  Flats, 
1.  2002. 
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1  e 


leased 

a 

Black 
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Pliana,  Inc.,  Chadotte, 
30.  2002. 


€98 


279 


Setviceip 
TN:  Ju 

TA-W-52. 
NC:  Ju 

TA-W-52 
Secure 

TA-W-52 
JacuzZi , 
Brands 
11,2012 

TA-W-52. 2  72:  Cooper  Bussman, 

Electrit  al  Products  Div.,  including 
workers  of  Adecco  Personnel 
subsi  diary  of  Cooper  Industries, 
:  1  lountain.  NC:  June  1 7,  2002. 


:  Fishing  Vessel  (F/V) 
Bow.  WA:  June  19.  2002. 

:  Jacuzzi  Bros.,  div.  of 
Inc..  subsidiary  of  Jacuzzi 
Inc..  Little  Rock.  AR:  June 


( :ertify  that  the 

determinations  were 
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)epartment  of  Labor,  200 
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ust  1.2003. 
ivan, 

of  Trade  Adjustment 


20727  Filed  8-13-03;  8:45  am] 

4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,311] 

Ceodeux,  Inc.,  IMt.  Pleasant,  PA;  Notice 
of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  15, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Ceodeux,  Inc.,  Mt.  Pleasant, 
Pennsylvania. 

The  subject  worker  group  is  covered 
by  a  petition  filed  on  July  2,  2003  that 
is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued  (TA-W-52,312). 
Further  investigation  in  this  case  would 
duplicate  efforts  and  serve  no  purpose; 
therefore  the  investigation  under  this 
petition  has  been  terminated. 

Signed  at  Washington,  DC,  this  4th  day  of 
August,  2003. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  03-20725  Filed  8-13-03;  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 

[TA-W-52,350] 

Fisher  Controls  international,  LLC, 
Valve  Division,  Sherman,  TX;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  21, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Fisher  Controls  International,  LLC, 
Valve  Division,  Sherman,  Texas. 

The  company  official  has  requested 
that  the  petition  be  withdrawn. 
Consequently,  further  investigation 
would  serve  no  purpose  and  the 
investigation  under  this  petition  has 
been  terminated. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-20722  Filed  8-13-03;  8:45  am] 

BILLING  CODE  4S10-3O-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-.W-52,422] 

Fishing  Vessel  (F/V)  Loon,  Point  Baker, 
AK;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  30, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
of  F/V  Loon,  Point  Baker,  Alaska. 

The  petition  regarding  the 
investigation  has  been  deemed  invalid. 
In  order  to  establish  a  valid  worker 
group,  there  must  be  at  least  three  full- 
time  workers  employed  at  some  point 
during  the  period  under  investigation. 
Workers  of  the  group  subject  to  this 
investigation  did  not  meet  this      - 
threshold  level  of  employment. 
Consequently,  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC,  this  4tb  day  of 
August,  2003. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
|FR  Doc.  03-20719  Filed  8-13-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,3911 

General  Electric  Company,  Industrial 
Systems  Division,  Mebane,  NC;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  25, 
2003  in  response  to  a  worker  petition 
filed  on  behalf  of  workers  at  General 
Electric  Company,  Industrial  Systems 
Division,  Mebane,  North  Carolina. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  July  17,  2003  and  which  remains  in 
effect  (TA-W-52,163).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC,  this  29th  day  of 
July,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-20721  Filed  8-13-03;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  (19 
U.S.C.  2273),  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 
workers  (TA-Wj  issued  during  the 
period  of  July  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
directly-impacted  (primary)  worker 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
Section  222(a)  of  the  Act  must  be  met. 

I.  Section  (a)(2)(A)  all  of  the  following 
must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  The  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely;  and 

C.  Increased  imports  of  articles  like  or 
directly  competitive  with  articles 
produced  by  such  firm  or  subdivision 
have  contributed  importantly  to  such 
workers'  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

II.  Section  (a)(2)(B)  both  of  the 
following  must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  There  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  a  foreign  country  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  such 
firm  or  subdivision;  and 

C.  One  of  the  following  must  be 
satisfied: 

1.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  is  a  party  to  a  free  trade 
agreement  with  the  United  States; 

2.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  to  a  beneficiary  country  imder 
the  Andean  Trade  Preference  Act, 
African  Growth  and  Opportunity  Act,  or 
the  Caribbean  Basin  Economic  Recovery 
Act;  or 


3.  There  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are 
like  or  directly  competitive  with  articles 
which  are  or  were  produced  by  such 
firm  or  subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  an 
adversely  affected  secondary  group  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222(b)  of  the 
Act  must  be  met. 

(1)  Significant  number  or  proportion 
of  the  workers  in  the  workers'  firm  or 
an  appropriate  subdivision  of  the  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  The  workers'  firm  (or  subdivision) 
is  a  supplier  or  downstream  producer  to 
a  firm  (or  subdivision)  that  employed  a 
group  of  workers  who  received  a 
certification  of  eligibility  to  apply  for 
trade  adjustment  assistance  benefits  and 
such  supply  or  production  is  related  to 
the  article  that  was  the  basis  for  such 
certification;  and 

(3)  either— 

(A)  The  workers'  firm  is  a  supplier 
and  the  component  parts  it  supplied  for 
the  firm  (or  subdivision)  described  in 
paragraph  (2)  accounted  for  at  least  20 
percent  of  th6  production  or  sales  of  the 
workers'  firm;  or 

(B)  A  loss  or  business  by  the  workers' 
firm  with  the  firm  (or  subdivision) 
described  in  paragraph  (2)  contributed 
importantly  to  the  workers'  separation 
or  threat  of  separation. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)(I.C.)  (Increased 
imports)  and  (a)(2)(B){n.B)  (No  shift  in 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-51,669;  The  Premcor  Refining 

Group,  Inc.,  a  subsidiary  of  Premcor 

USA,  Hartford,  IL 
TA-W-51,894;  Baldwin  Kansa  Corp.,  a 

wholly  owned  subsidiary  of  Baldwin 

Technology  Co.,  Inc.,  Emporia,  KS 
TA-W-51,973;  Briggs  &■  Stratton  Corp., 

Die  Cast  Components  Div., 

Wauwatosa,  WI 
TA-W-52,043;  Congoleum  Corp., 

Mercerville,  NJ 
TA-W-52. 096;  Archer  Daniels  Midland 

Co.,  Soybean  Div.,  Fredonia,  KS 
TA-W-51.682;  Uttle  Tikes  Commercial 

Play  Systems,  a  div.  of  Newell 

Rubbermaid,  Farmington,  MO 


TA-W-52,055:  Advanced  Machining, 

Inc.,  Newberg.  OR 
TA-W-52,101;  Pearl  Baths,  Inc.,  a  div. 
ofMaax,  Inc.,  Brooklyn  Park,  MN 
TA-W-52, 1 61 ;  Progressive  Screen 
Engraving,  Inc.,  North  Carolina 
Div.,  Wadesboro,  NC 
TA-W-51,983;  Smurfit-Stone  Container 
Corp.,  East  Location  (7350  Stiles 
Road),  El  Paso.  TX  and  West 
Location  (6968  Industrial  Ave.),  EI 
Paso,  TX 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-52, 01 8;  ICT  Group,  Inc., 

Lewiston.  ME 
TA-W-52,022.  A  &B:  Nortel  Networks 
Corp.,  Optical  Global  Technical 
Assistance  Center,  Research 
Triangle  Park,  NC,  Pittsburgh,  PA 
and  Centennial,  CO 
TA-W-52, 285;  Kinko's,  Inc.,  Mission,  KS 
TA-W-52,273;  Rapidigm,  Inc., 

Pittsburgh,  PA 
TA-W-52. 256;  Telco  Systems,  Inc..  a 
subsidiary  of  BA  TM  Advanced 
Communications.  Ltd..  Foxboro. 
MA 
TA-W-52. 246;  U.S.  Data  Source.  LLC, 

Rancho  Cucamongo,  CA 
TA-W-52. 181;  Electrical  Wholesalers. 

Inc.,  Sumter.  SC 
TA-W-52. 188;  Hewlett  Packard.  HP 
Services  Americas,  former  Compaq 
Computer  Corp.,  Cvpress,  TX 
TA-W-52.290;  ACE  Supply,  Inc.. 

Richmond,  IN 
TA-W-52,330;  Computer  Sciences 
Corp.,  Dallas,  TX 
The  investigation  revealed  that 
criteria  (a)(2)(A)(I.A)  (no  employment 
declines)  have  not  been  met. 
TA-W-52,067;  Pall  Corp..  Ufe  Sciences 
Group,  Capsule  Department,  Ann 
Arbor,  MI 
The  investigation  revealed  that 
criteria  (a)(2)(A)  (I.C)  (Increased 
imports)  and  (a)(2)(B)  (II.C)  (has  shifted 
production  to  a  foreign  country)  have 
not  been  met. 

TA-W-51,705;  Utica  Cutlery  Co.,  Utica, 
NY 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(incresased  imports)  of  Section  222  have 
been  met. 

TA-W-51,905;  Roane  Hosiery,  Inc., 
Harriman,  TN:  Mav  22,  2002. 
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TA-W-51. 
Co., 
2002. 

TA-W-52 
Paul 

TA-W-52 


i46; 


Towle  Manufacturing 
N4rt/i  Dighton,  MA:  June  2, 


Ci: 


7;  Bush  Industries,  Inc.,  St. 
\{A:fune  1.2002. 
C  23:  Trevorton 
Manuf  tctuiing.  Inc.,  Trevorton,  PA: 
June  2,  2002. 
TA-W-52.168;  TRW  Automotive, 
Occupy  mt  Safety  Div.,  Propellant 
Manuf  wturing  Group,  Queen 
Creek.  \Z:  fune  25.  2002. 
TA-W-52.L  58;  Smith  Enterprises,  Inc..  a 
wholly  owned  subsidiary  of  S.E.I., 
in  duding  leased  workers  of 
fli  fsources.  Rock  Hill.  SC:  fune 


Inc.. 

Elite 

13.2002 
TA-W-52. 

PA:Ju 
TA-W-52. 


124; 
ne . 
t27; 


n  n . 


;  Stitches,  Inc.,  Sunbury, 
2.  2002. 
ADC 
Telecommunications.  Inc..  Plastic 
Molding.  New  Hope,  MN: 
2002. 
;  Lea  Industries,  a  div.  of 
^umiture,  a  subsidiary  ofLa- 
Inc,  including  leased 
of  Atwork  Personnel 
Morristown,  TN:  June  27, 


1  00; 


Inject. 

May  1 
TA-W-52. 

LADD 

Z-Boy. 

workei ; 

Services 

2002. 
TA-W-52. 

Refra 


<28; 


Harbison-  Walker 
ctories  Co..  a  subsidiary  of 
Global  Industrial  Technologies, 
Lifdington.  MI:  July  3.  2002. 

Paul  Schurman  Machine. 
Ridge  field.  WA:  July  7.  2002. 
■  47:  Astaros  LLC..  Dry  Valley 
I  >oda  Springs,  ID:  July  15, 


Inc 
TA-W-52. 

Inc., 
TA-W-52 

Mine. 

2002. 
TA-W-52. 


and 

19.  2002 
TA-W-52. 

subsi 

Corp 
TA-W-52. 
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i68;  California  Cedar 
Produt  ts  Co.,  McCloud,  CA 

TA-W-52.1  45:  Thomasville  Furniture 
Indust  ies.  Inc..  Plant  H 
Manuf  icturing  Facility.  Winston- 
Salem,  NC:  July  3,  2002. 

TA-W-52.:  32;  Schas  Industries  LLC,  a 
subsid  arv  of  Bacou-Dalloz. 
Wilkes  bora.  NC:  fune  27.  2002. 

TA-W-52.:  20;  Maine  Machine  Products 
Co..  Sc  uth  Paris,  ME:  fune  20.  2002. 

TA-W-52.  18:  ORC  Plastics.  Rostone 
Facilit  r.  a  div.  of  Reunion 
Indust  ies,  Inc..  Lafayette.  IN:  fune 
20,  20i  12 
The  folk  wing 

issued.  Th 

(shift  in  prjjduction) 

been  met 

TA-W-52.  04;  Sanmina— SCI  Corp.. 
includ  '\ng  leased  workers  of  Adecco 
M  mpower,  Augusta.  ME:  fune 


certifications  have  been 
requirements  of  (a)(2)(B) 

of  Section  222  have 


c  \ary  i 


19;  Tweco  Products.  Inc..  a 
of  Thermadyne  Holdings 

Wichita.  KS:  fune  23,  2002. 

4 1 ;  Broyhill  Furniture 
Indusiies.  Inc..  Marion  Facility,  a 
wholly  owned  subsidiary  of 
Fumit  jre  Brands  International, 
Inc.,  Marion,  NC:  fune  15,  2002. 


TA-W-52, 1 52;  Multilayer  Technology 
(Multek),  Inc.,  a  div.  of  Flextronics 
International,  Roseville,  MN:  fune 
25,  2002. 

TA-W-52,184;  Fishing  Vessel  (F/V) 
Partisan.  Sitka,  AK:  fune  16,  2002. 

TA-W-52,227;  Vestshell  Vermont,  Inc., 
St.  Albans,  VT:  fuly  3,  2002. 

TA-W-52, 271;  Kerr-McGee  Chemical, 
LLC.  Chemical  Div.  Mobile  Facility, 
Theodore,  AL:  fune  27,  2002. 

TA-W-52, 298;  Harriet  and  Henderson 
Yams.  Inc..  Harriet  #2  Plant, 
Henderson,  NC:  fuly  11,  2002. 

TA-W-52,343;  First  Technology,  Control 
Devices  Div.,  Standish,  ME:  fuly  16, 
2002. 

TA-W-52,365;  Teleflex  Automotive, 
Inc.,  Van  Wert,  OH:  fuly  21,  2002. 

TA-W-51, 911;  Telephone  Services.  Lie, 
of  Florida,  a  subsidiary  of  Emerson, 
Riverview,  FL:  May  16,  2002. 

TA-W-51. 923;  Sanmina-SCL 

Electronics  Manufacturing  Services 
Div..  Lynchburg,  VA:  May  19,  2002. 

TA-W-52.1 72  S-A;  Garan 

Manufacturing,  Marksville,  LA  and 
Starkville,  MS:  fune  27,  2002. 

TA-W-52.178;  Adobe  Air.  Inc., 

including  leased  workers  of  First 
Employment  Services.  Inc., 
Phoenix.  AZ:  fune  24.  2002. 

TA-W-52,199;  Cirrus  Logic.  Austin.  TX: 
fune  27.  2002. 

TA-W-52.204;  Ericsson,  Inc.,  Supply 
and  Distribution  Div.,  including 
leased  workers  of  Manpower. 
Lynchburg,  VA:  fune  27.  2002. 

TA-W-52. 208;  Neuville  Industries,  Inc.. 
Athens  Div.,  Athens,  TN:  fuly  1, 
2002. 

TA-W-52, 236;  International  Wire 
Group,  Inc.,  a  wholly  owned 
subsidiary  of  Wire  Technologies, 
Inc..  Insulated  Wire  Div., 
Kendallville.  IN:  fuly  2.  2002. 

TA-W-52. 250;  Hi-Tech  Plastics,  Inc., 
Cambridge,  MD:  fune  27,  2002. 

TA-W-52, 266;  Dana  Corp..  Hose  and 
Tubing  Products  Div..  including 
leased  workers  of  Manpower. 
Crenshaw,  MS:  fune  25.  2002. 

The  following  certification  has  been 
issued  The  requirement  of 
upstream  supplier  to  a  trade 
certified  primary  firm  has  been  met. 

TA-W-51. 950;  Shipley  Company,  LLC.  a 
subsidiary  of  Rohm  and  Haas,  Moss 
Point,  MS:  May  21.  2002. 

TA-W-52,303;  The  Dow  Chemical  Co., 
Cal/Mag  Products,  Ludington,  MI: 
fuly  7,  2002. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  July  2003. 
Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 


Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  July  28,  2003. 
Timothy  Sullivan, 

Director.  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  03-20728  Filed  8-13-03;  8:45  amj 

BILLING  CODE  4510-30-l> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,402] 

Sanmina-SCI  Corporation,  Westbrook, 
ME;  Notice  of  Termination  of 
investigation 

Piu-suant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  25, 
2003  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Sanmina-SCI  Corporation,  Westbrook, 
Maine. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
the  investigation  has  been  terminated. 

Signed  at  Washington,  DC,  this  4th  day  of 
August,  2003 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-20720  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  U^BOR 

Employment  and  Training 
Administration 


[TA-W-52,323] 

Stanek  Tool  Corporation,  New  Berlin, 
Wl;  Notice  of  Termination  of 
Investigation 

Piu-suant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  16, 
2003,  in  response  to  a  petition  filed  by 
a  company  official  on  behalf  of  workers 
at  Stanek  Tool  Corporation,  New  Berlin, 
Wisconsin. 

The  company  official  has  requested 
that  the  petition  be  withdrawn. 
Consequently,  further  investigation 
would  serve  no  purpose  and  the 
investigation  under  this  petition  has 
been  terminated. 


Signed  at  Washington.  DC.  this  29th  day  of 
July  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-20724  Filed  8-13-03;  8:45  am) 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administratk>n 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


rrA-w-52,310] 

Stopfill,  Inc.,  Mt.  Pleasant,  PA;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  July  15, 
2003,  in  response  to  a  worker  petition 
filed  by  a  company  official  on  behalf  of 
workers  at  Stopfill,  Inc.,  Mt.  Pleasant, 
Pennsylvania. 

The  subject  worker  group  is  covered 
by  a  petition  filed  on  July  2,  2003  that 
is  the  subject  of  an  ongoing 
investigation  for  which  a  determination 
has  not  yet  been  issued  (TA-W-52, 312). 
Fiulher  investigation  in  this  case  would 
duplicate  efforts  and  serve  no  purpose; 
therefore  the  investigation  under  this 
petition  has  been  terminated. 

Signed  at  Washington,  DC,  this  4th  day  of 
August  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-20726  Filed  8-13-03;  8:45  amj 

BILLING  CODE  4510-30-P 


[TA-W-52,338] 

Takata  Petri,  Inc.,  Plants  2  &  3,  Port 
Huron,  M!;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  17,  2003,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Takata  Petri,  Inc.,  Plants  2  &  3,  Port 
Huron,  Michigan. 

The  petitioner  has  requested  that  the 
petition  be  withdrawm.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  4th  day  of 
August  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  03-20723  Filed  8-13-03;  8:45  amj 
BILUNG  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  Section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions. 


the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  piu-suant  to 
Section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  August  25,  2003. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  August  25, 
2003. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  28th  day  of 
July,  2003. 

Timothy  Sullivan, 

Director.  Division  of  Trade  Adjustment 
Assistance. 


Appendix 

[Petitions  Instrtuted  Between  07/21/2003  and  07/25/2003] 


TA-W 


52.349 

52,350 

52,351 

52,352 

52,353 

52,354 

52,355 

52,356 

52,357 

52,358 

52,359 

52,360 

52,361 

52,362 

52,363 

52,364 

52,365 

52,366 

52,367 

52,368 


SutJject  firm  (petitioners) 


Teny  Apparel  (AR)  

Fisher  Controls  International,  LLC  (Comp)  .. 

WatertHjry  Companies,  Inc.  (Comp)  

Computer  Sciences  Corp.  (TX) 

Nevamar  Company,  LLC  (Comp)  

Molex  Fiber  Optics  (Comp)  

Honeywell,  Inc.  (Wkrs)  

Jo-Bo,  Inc.  (Comp)  

Motorola  (Wkrs) 

JDS  Uniphase  (Wkrs) 

Swag-Nit,  Inc.  (Comp) 

Coats  North  America  (Comp) 

EXFO  Burleigh  Products  Group,  Inc.  (Comp) 

Cookson  Electronics  (NJ) 

FSI  Intemational  (Wkrs)  

Meridian  Beartrack  Company  (Comp)  

Teleflex  Automotive,  Inc.  (Wkrs)  

Marge  Carson  (CA)  

Honeywell  (Wkrs)  

Fasco  Motors  (Comp)  


Location 


Marianna,  AR  

Sherman,  TX 

Randolph,  VT  

Austin,  TX  

Waverly,  VA  

Downers  Grove,  IL 

Cupertino,  CA  

Georgetown,  SC  .. 

Lit)ertyville,  IL  

Rochester,  MN  

Mt.  Holly,  NC 

Rosman,  NC 

Victor,  NY  ,.. 

Jersey  City,  NJ 

Allen,  TX  

Salmon,  ID  , 

Van  Wert,  OH 

Rosemead,  CA 

Millinocket,  ME  

Hillsdale,  Ml 


Date  of  in- 
stitutkm 


07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/22/2003 
07'22/2003 
07/22/2003 
07/22/2003 
07/22/2003 


Date  of  peti- 
tion 


07/18/2003 
07/18/2003 
07/18/2003 
07/18/2003 
07/18/2003 
07/21/2003 
07/10/2003 
06/30/2003 
06/30/2003 
07/21/2003 
06/23/2003 
07/18/2003 
07/10/2003 
07/18/2003 
07/18/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/21/2003 
07/16/2003 
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TA-W 


52.369 
52.370 
52.371 
52.372 
52,373 
52,374 
52,375 
52,376 
52,377 
52,378 
52,379 
52,380 
52,381 
52,382 
52,383 
52,384 
52,385 
52,386 
52,387 
52.388 
52,389 
■  52,390 
52,391 
52,392 
52.393 
52.394 
52.395 
52.396 
52,397 
52.398 
52.399 
52,400 
52,401 
52,402 
52,403 
52,404 
52,405 
52,406 


[FR  Doc.  03-: 
BILLING  CODE  ' 
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Appendix— Continued 

[Petitions  Instituted  Between  07/21/2003  and  07/25/2003] 


Subject  firm  (petitioners) 


Hopper  Radio  (Wkrs)  

Thomson  Crown  Wood  Products  (Conrip) 

Thomasville  Fumiture  Industries  (Wkrs)  

Code  AlamrVCode  Systems  (Ml)  

Agilent  Technologies  (Wkrs)  

Ellwood  City  Forge  (Comp)  

Sanmina  SCI  Corporation  (Wkrs) 

Delptii  Corporation  (Wkrs) 

Weyerhaeuser  Company  (Comp)  

Hitachi  Automotive  Products,  Inc.  (Wkrs)  

Marity  (Wkrs)  

Precision  Roll  Grinders,  Inc.  (Wkrs) 

BeWing  Hausman,  Inc.  (Comp)  

Mar-Bax  Shirt  Co..  Capital  Mercury  Appar  (AR) 

AG  Communication  System  (Wkrs)  

Slater  Screen  Print  Corporation  (Wkrs)  

Derby  Fabricating  (Comp) 

F/V  Family  Pride  (Comp)  

FA/  Viking  (Comp) 

RP  Adams  Company.  Inc.  (USWA)  

Master  Carvers  of  Jamestown  (Wkrs)  — 

Eaton  (Comp)  

GE  Industrial  Systems  (Wkrs) 

Chromalox.  Inc.  (Comp)  , 

Keane,  Inc.  (Wrkrs) 

Guilford  East  (Wkrs) 

Cross  USA  (Wkrs)  

Phoenix  Technologies.  LTD  (Wkrs)  

Oxford  Textile  (NJ)  

Amerrcan  Racing  (Comp) 

Morelock  Enterprises  (OR) 

Kollsman,  Inc.  (Wkrs)  

Ivaco  Steel  Processing  (Wkrs) 

Sanmina— SCI  (Comp) ^ 

Jones  Equipment  (Wkrs) 

Curtis  Specialty  Papers  (Comp) 

Matheson  Tri-Gas  (Comp) 


Location 


Weston,  FL 

Mocksville,  NO  

Hickory,  NC  

Troy,  Ml  

Ft.  Collins,  CO 

Ellwood  City,  PA  

Huntsville,  AL  

Kettering,  OH  

Rothschild,  Wl  

Harrodsburg,  KY  

Fenton,  MO 

Allentown.  PA 

Lincolntown,  NC  

Gassville,  AR 

Phoenix,  AZ 

Pawtucket,  Rl 

Galesburg,  IL  

Kodiak,  AK  

Cordova,  AK 

Tonawanda,  NY  

Jamestown,  NY  

Ann  Artxjr.  Ml 

Mebane.  NC 

Ogden,  UT  

Cypress,  Ca 

Wallace.  NC  

Watford  City,  ND  

Irvine.  CA  

Oxford,  NJ  

Rancho  Dominque,  CA 

Bend,  OR  

Merrimark,  NH 

Tonawanda,  NY  

Westbrook,  ME 

Missoula,  MT 

Port  Huron,  Ml  

San  Antonio,  TX 


Major  Wire  and  Conductor  International  (IBEW)  I  Chicopee,  MA 


Date  of  in- 
stitutnn 


07/22/2003 
07/22/2003 
07/22/2003 
07/22/2003 
07/22/2003 
07/23/2003 
07/23/2003 
07/23/2003 
07/23/2003 
07/23/2003 
07/23/2003 
07/24/2003 
07/24/2003 
07/24/2003 
07/24/2003 
07/24/2003 
07/24/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 
07/25/2003 


Date  of  peti- 
tion 


07/10/2003 
07/14/2003 
07/21/2003 
07/21/2003 
07/16/2003 
07/23/2003 
07/22/2003 
07/22/2003 
07/23/2003 
07/17/2003 
07/22/2003 
07/18/2003 
07/22/2003 
07/23/2003 
07/17/2003 
07^23/2003 
07/23/2003 
07/24/2003 
07/23/2003 
07/17/2003 
07/16/2003 
07/1 1/2003 
07/21/2003 
07/23/2003 
07/15/2003 
07/21/2003 
07/25/2003 
06/17/2003 
07/10/2003 
07/17/2003 
07/24/2003 
06/06/2003 
07/24/2003 
07/17/2003 
07/24/2003 
07/24/2003 
07/24/2003 
07/17/2003 
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DEPARTMENT  OF  LASOR 

Occupatioi^l  Safety  and  Health 
Administration 

Maritime  Advisory  Committee  on 
Occupational  Safety  and  Health 

agency:  Oc  ;upational  Safety  and  Health 
Administra  ion  (OSHA),  Labor. 
ACTION:  Ree  stablishment  of  the  Maritime 
Advisory  C  immittee  for  Occupational 
Safety  and   iealth  (MACOSH); 
appointmer  t  of  Committee  members; 
Amendmer  t. 


SUMMARY 
Register, 

rees 

Committee 
Health 
committee 
Three  nam^s 


the  July  31,  2003,  Federal 
0$HA  published  a  notice 
tablishi  ig  the  Maritime  Advisory 
or  Occupational  Safety  and 
(MAlCOSH}  and  appointing  the 
nembers  (68  FR  44970). 
were  inadvertently 


omitted.  The  notice  is  hereby  amended 
to  add  the  following  names  and 
organizations  they  represent:  Peter 
Schmidt,  State  of  Washington;  Augustin 
Tellez,  Seafarers  International  Union; 
and  Charles  I.  Thompson  III,  Virginia 
International  Terminals. 

FOR  FURTHER  INFORMATION  CONTACT: 
OSHA,  Office  of  Communications, 
Room  N-3647,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington.  DC  20210;  Telephone: 
(202) 693-1999. 

Authority 

This  document  was  prepared  under 
the  direction  of  John  L.  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210. 

The  actions  in  this  document  are 
taken  pursuant  to  sections  4,  6,  and  8  of 
the  Occupational  Safety  and  Health  Act 
of  1970  (29  U.S.C.  653,  655,  657), 


Secretary  of  Labor's  Order  No.  5-2002 
(67  FR  65008),  and  29  CFR  part  1911. 

Signed  at  Washington,  DC,  this  8th  day  of 
August,  2003. 
|ohn  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
[FR  Doc.  03-20733  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4510-26-M 


NUCLEAR  WASTE  TECHNICAL 
REVIEW  BOARD 

Board  Meeting 

September  16-17,  2003 — Amargosa 
Valley.  Nevada:  The  U.S.  Nuclear  Waste 
Technical  Review  Board  will  meet  to 
discuss  U.S.  Department  of  Energy 
(DOE)  work  related  to  the  natural 
features  of  a  spent  nuclear  fuel  and 
high-level  radioactive  waste  repository 
proposed  for  Yucca  Mountain  in  ' 
Nevada.  The  DOE  also  will  present 
updates  on  chlorine-36  studies,  on 
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performance  confirmation,  and  on 
transportation  activities. 

Piu-suant  to  its  authority  imder 
section  5051  of  Public  Law  100-103, 
Nuclear  Waste  Policy  Amendments  Act 
of  1987,  on  Tuesday,  September  16,  and 
for  a  half  day  on  Wednesday,  September 
17,  2003,  the  U.S.  Nuclear  Waste 
Technical  Review  Board  (Board)  will 
meet  in  Amargosa  Valley,  Nevada. 
Among  other  topics,  the  Board  will 
discuss  U.S.  Department  of  Energy 
(DOE)  work  related  to  the  natural 
features  of  a  possible  repository  for  the 
disposal  of  spent  nuclear  fuel  and  high- 
level  radioactive  waste.  The  DOE  is 
preparing  a  license  application  to  be 
submitted  to  the  U.S.  Nuclear 
Regulatory  Commission  for  construction 
of  such  a  repository  at  Yucca  Mountain 
in  Nevada.  The  meeting  is  open  to  the 
public,  and  several  opportunities  for 
public  comment  will  be  provided.  The 
Board  was  created  by  Congress  in  the 
Nuclear  Waste  Policy  Amendments  Act 
of  1987  to  evaluate  the  technical  and 
scientific  validity  of  activities 
undertaken  by  the  Secretary  of  Energy 
related  to  managing  the  disposal  of  the 
nation's  spent  nuclear  fuel  and  high- 
level  radioactive  waste. 

The  Board  meeting  will  be  held  at  the 
Longstreet  Inn;  HCR  70,  Box  559; 
Amargosa  Valley,  Nevada.  The 
telephone  number  is  (775)  372-1777;' 
the  fax  number  is  (775)  372-1280.  The 
meeting  will  start  at  8  a.m.  on  both  days. 

On  Tuesday,  the  meeting  will  begin 
with  a  program  update  and  project 
overview.  These  will  be  followed  by  a 
status  report  on  progress  in  estimating 
the  performance  of  the  engineered 
components  of  the  proposed  repository 
and  on  efforts  to  reconcile  various 
chlorine-36  studies.  The  agenda  then 
will  turn  to  several  presentations 
relating  to  flow  and  transport  in  the 
unsaturated  and  saturated  zones. 

On  Wednesday,  a  representative  of 
the  Nye  County  Board  of  Commissioners 
has  been  invited  to  present  opening 
remarks.  These  will  be  followed  by  a 
status  report  on  the  DOE's  performance 
confirmation  plans  and  by  updates  on 
igneous  issues  and  on  DOE  activities 
related  to  the  transportation  of  spent 
nuclear  fuel  and  high-level  radioactive 
waste.  The  meeting  will  end  around 
noon  on  Wednesday. 

Opportunities  for  public  comment 
will  be  provided  before  the  lunch  break 
and  at  the  end  of  the  session  on  Tuesday 
and  at  the  end  of  the  half-day  session  on 
Wednesday.  In  addition,  interested 
members  of  the  public  are  invited  to 
join  Board  members  for  coffee  from  7:15 
a.m.  to  7:55  a.m.  on  Wednesday, 
September  17,  at  the  Longstreet  Irm. 
Those  wanting  to  speak  during  the 


public  comment  periods  are  encouraged 
to  sign  the  "Public  Coimnent  Register" 
at  the  check-in  table.  A  time  limit  may 
have  to  be  set  on  individual  remarks, 
but  written  comments  of  any  length  may 
be  submitted  for  the  record.  If  interested 
parties  do  not  want  to  speak  during  the 
public  comment  session,  they  may 
submit  questions  in  writing  to  the 
Board.  If  time  permits,  the  questions 
will  be  addressed  during  the  meeting. 

A  detailed  agenda  will  be  available 
approximately  one' week  before  the 
meeting.  Copies  of  the  agenda  can  be 
requested  by  telephone  or  obtained  from 
the  Board's  Web  site  at  www.nwtrb.gov. 
Beginning  on  October  18,  2003, 
transcripts  of  the  meeting  will  be 
available  on  the  Board's  Web  site,  via  e- 
mail,  on  computer  disk,  and  on  a 
library-loan  basis  in  paper  format  from 
Davonya  Barnes  of  the  Board  staff. 

A  block  of  rooms  has  been  reserved  at 
the  Longstreet  Inn.  When  making  a 
reservation,  please  state  that  you  are 
attending  the  Nuclear  Waste  Technical 
Review  Board  meeting.  For  more 
information,  contact  Karyn  Severson; 
Director,  External  Affairs;  2300 
Clarendon  Boulevard,  Suite  1300; 
Arlington,  VA  22201-3367;  (tel)  703- 
235-4473;  (fax)  703»-235-4495. 

Dated:  August  11,  2003. 
William  0.  3amard, 

Executive  Director.  Nuclear  Waste  Technical 

Review  Board. 

[FR  Doc.  03-20748  Filed  8-13-03:  8:45  ami 

BILUNG  CODE  6820-AM-M 


POSTAL  SERVICE 

Sunshine  Act  Meeting 

Governors  Vote  To  Close  August  7, 
2003,  Meeting 

By  telephone  vote  on  August  7,  2003, 
a  majority  of  the  Governors  contacted 
and  voting,  the  Governors  voted  to  close 
to  public  observation  a  meeting  held  via 
teleconference.  The  Governors 
determined  that  prior  public  notice  was 
not  possible. 

rrEM  CONSIDERED:  1.  Personnel  Matters 
and  Compensation  Issues. 

GENERAL  COUNSEL  CERTIFICATION:  The 
General  Counsel  of  the  United  States 
Postal  Service  has  certified  that  the 
meeting  was  properly  closed  under  the 
Government  in  the  Simshine  Act. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Requests  for  information  about  the 
meeting  should  be  addressed  to  the 


Secretary  of  the  Board.  William  T. 
Johnstone,  at  (202)  268-4800. 

William  T.  |ohnstone, 

Secretary. 

[FR  Doc.  03-20948  Filed  8-12-03;  3:33  pm| 

BILUNG  CODE  7710-01 -H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission.  Office  of  Filings  and     ' 
iSiformation  Services,  Washington,  DC 
20549. 
Extension: 
Regulation  C,  OMB  Control-No.  3235- 
0074,  SEC  File  No.  270-068.  Form 
SB-1,  OMB  Control  No.  3235-0423, 
SEC  File  No.  270-374. 
Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
request  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Regulation  C  provides  standard 
instructions  to  guide  persons  when 
filing  registration  statements  under  the 
Securities  Act  of  1933.  The  information 
collected  is  intended  to  ensure  the 
adequacy  of  information  available  to 
investors  in  the  registration  of 
securities.  The  information  provided  is 
mandatory.  Regulation  C  is  assigned  one 
burden  hour  for  administrative 
convenience  because  the  regulation 
simply  prescribes  the  disclosure  that 
must  appear  in  other  filings  under  the 
federal  securities  laws.  Also,  persons 
who  respond  to  the  collection 
information  contained  in  Regulation  C 
are  not  required  to  respond  unless  the 
forms  display  a  currenUy  valid  control 
number. 

Small  Business  issuers  use  Form  SB- 
1,  as  defined  in  Rule  405  of  the 
Securities  Act  of  1933  ("Securities  Act") 
to  register  up  to  $10  million  of  securides 
to  be  sold  for  cash,  if  they  have  not 
registered  more  than  $10  million  in 
securities  offerings  in  any  continuous 
12-month  period,  including  the 
transaction  being  registered.  The 
information  to  be  collected  is  intended 
to  ensture  the  adequacy  of  information 
available  to  investors  in  the  registration 
of  securities  and  assures  public 
availability.  The  information  provided 
is  mandatory.  All  information  provided 
to  the  Commission  is  available  to  the 


48650 


Federal  Register /Vol.  68,  No.  157 /Thursday,  August  14,  2003 /Notices 


public  for  raview.  Approximately  17 
respondenta  filed  Form  SB-1  during  the 
last  fiscal  yaar  at  an  estimated  177  hours 
per  responst  for  a  total  annual  burden 
of  12.036  h^ais.  It  is  estimated  that  25% 
of  the  total  burden  {3,009  hours)  is 
prepared  byithe  company.  Also,  persons 
who  respond  to  the  collection 
informationjcontained  in  Form  SB-1  are 
not  required  to  respond  imless  the  form 
displays  a  currently  valid  control 
number.       1 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  followin  i  persons:  (i)  Desk  Officer 
for  the  Secu  ities  and  Exchange 
Commission ,  Office  of  Information  and 
Regulatory  J  Jfairs,  Office  of 
Managemen  and  Budget,  Room  10102, 
New  Executive  Office  Building, 

DC  20503;  and  (ii)  Kenneth 
A.  Fogash.  /  cting  Associate  Executive 
Director/CIC  ,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington  E)C  20549.  Conmients  must 
be  submitte<  to  OMB  within  30  days  of 
this  notice. 


Dated:  AugAst 
Margaret  H 
Deputy 
(FR  Doc.  03- 

BILIJNG  COOE 


'  Secret  in 


5,  2003. 
^cFarland, 


30695  Filed  »-13-03;  8:45  am] 
10-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  84-48293;  File  No.  SR-CBOE- 
2002-55]        I 

Self-Regulaiory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Permanent  Approval  of  the 
Rapid  Opening  System 

August  6,  20ab. 

Piu^uant  1 D  Section  19(b)(1)  of  the 
Securities  E;  ichange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.^ 
notice  is  her  sby  given  that  on 
September  15,  2002.  the  Chicago  Board 
Options  Exc  lange.  Inc.  ("CBOE"  or 
"Exchange"  filed  with  the  Securities 
and  Exchanj  e  Commission 
("Commissi(»n")  the  proposed  rule 
change  as  d(  scribed  in  Items  I,  II,  and 
ni  below,  w  lich  Items  have  been 
prepared  by  the  CBOE.  On  February  6, 
2003,  CBOE  submitted  Amendment  No. 
1  to  the  proi  osed  rule  change.^  The 


.78; 


'  15  U.S.C 
M7CFR240 
'  See  letter 

Division,  CBOE 

Division  of 

2tX)3  (• 


s)(b)(l). 
l9b-4. 

Jaime  Galvan,  Attorney  11,  Legal 
to  Terri  Evans,  Assistant  Director, 
Market  Regulation,  dated  January  17, 
Amendipent  No.  1").  In  Amendment  No.  1, 


fitm  1 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  hom  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  proposes  to  adopt  ROS  on  a 
permanent  basis.*  The  text  of  the 
proposed  rule  change  appears  below. 
Deleted  text  is  in  brackets. 

Rule  6.2A 

(a)-(c)  No  change. 

[(d)  Pilot  Program. 

This  Rule  (and  the  sentences  in  Rule 
6.2  and  Rule  6.45  referring  to  this  Rule) 
will  be  in  effect  until  September  30, 
2002  on  a  pilot  basis.] 

*   *   *  Interpretation  and  Policies: 

.01-02  Unchanged. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  ptirpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piu-pose 

On  February  9.  1999,  the  Commission 
approved,  on  a  pilot  basis,  the 
implementation  of  ROS.^  ROS  is  a 


CBOE  described  its  plans  to  incorporate  the 
AutoQuotes  sent  into  its  Rapid  Open  System 
("ROS")  by  market  makers  into  its  illegal  quote 
width  surveillance  program;  explained  how  the 
implementation  of  Phase  V  of  the  Consolidated 
Options  Audit  Trail  plan  would  facilitate  the 
Exchange's  efforts  at  monitoring  activities  on  ROS; 
provided  greater  detail  regarding  the  observations  of 
ROS  openings  conducted  by  Exchange  staff  during 
the  pilot  period;  and  made  minor  changes  to  its 
discussion  section. 

*  CBOE  also  proposed  to  extend  the  ROS  pilot 
program.  However,  on  September  25,  2002.  CBOE 
submitted  another  proposal  to  extend  the  ROS  pilot 
program,  which  replaced  and  superseded  the 
portion  of  SR-CBOE-2002-55  that  proposed  to 
extend  the  ROS  pilot  program.  This  proposal  was 
effective  upon  Tiling.  See  Securities  Exchange  Act 
Release  No.  46572  (September  30,  2002),  67  FR 
62508  (October  7,  2002). 

^  See  Securities  Exchange  Act  Release  No.  41033 
(February  9. 1999),  64  FR  8156  (February  18, 1999) 
("Pilot  Program  Approval  Order").  ROS  is  governed 
by  CBOE  Rule  6.2A. 


system  developed  by  the  Exchange  to 
open  an  entire  options  class,  all  series, 
as  a  single  event,  based  on  a  single 
underlying  value.  The  ROS  pilot 
program  is  due  to  expire  on  September 
30,  2003.6  The  Exchange  proposes  to 
make  the  ROS  pilot  program  permanent. 

CBOE  represents  that  ROS  has 
successfully  facilitated  expedited 
openings  of  options  classes  on  the 
Exchange,  thereby  improving  market 
efficiency  for  all  market  participants. 
CBOE  represents  that  ROS  has  provided 
the  Exchange's  market-makers  with  the 
ability  to  open  option  classes  within 
seconds  of  the  opening  of  the 
underlying  secm-ity.  CBOE  represents 
that  by  entering  into  open  trading  more 
quickly  using  ROS,  customer  orders 
have  been  addressed  in  open  trading  in 
a  more  timely  manner.  CBOE  represents 
that  ROS  has  also  prevented  large 
numbers  of  orders  from  queuing  on  the 
Exchange's  book  and  live  ammo  screens 
immediately  after  the  opening,  thus, 
providing  the  order  book  official  and 
designated  primary  market  maker  staff 
with  the  ability  to  handle  the  orders  in 
a  more  expeditious  manner. 

In  the  Pilot  Program  Approval  Order, 
the  Commission  requested  that  the 
Exchange  study  certain  issues  during 
the  pilot  program  and  produce  a  report 
to  the  Commission  addressing  those 
issues  prior  to  seeking  permanent 
approval  of  ROS.  CBOE  represents  that 
the  issues  raised  by  the  Commission 
were  the  following:  (1)  How  and  when 
market-makers  set  ROS  risk  and  size 
thresholds,  (2)  how  often  such 
thresholds  are  exceeded  and  result  in 
the  adjustment  of  AutoQuote,''  (3)  the 
effect  of  AutoQuoJe  adjustments  on  the 
quality  of  customer  executions,  (4)  any 
effects  on  existing  order  execution 
priority,  and  (5)  the  handling  of  and 
adjustments  made  for  non-bookable 
orders.  CBOE  represents  that  prior  to  the 
submission  of  this  proposed  rule 
change,  the  Exchange  submitted  a  report 


*The  Commission  has  extended  the  ROS  pilot 
program  five  times.  See  Securities  Exchange  Act 
Release  Nos.  42596  (March  30,  2000),  65  FR  18397 
(April  7,  2000)  (extending  the  pilot  program  until 
September  30,  2000);  43395  (September  29.  2000), 
65  FR  60706  (October  12,  2000)  (extending  the  pilot 
program  until  September  30,  2001),  44891  (October 
1,  2001),  66  FR  51483  (October  9.  2001)  (extending 
the  pilot  program  until  September  30,  2002);  46572 
(September  30.  2002),  67  FR  62508  (October  7, 
2002)  (extending  the  pilot  program  until  March  31, 
2003;  and  47573  (March  26,  2093),  68  FR  15780 
(April  1 ,  2003)  (extending  the  pilot  program  until 
September  30,  2003). 

'  Under  Interpretation  .02  to  CBOE  Rule  6.2A.  the 
term  "AutoQuote"  means  either  the  Exchange's 
AutoQuote  system  or  a  proprietary  autoquote 
system  operated  by  a  member  of  the  trading  crOwd 
where  the  particular  ROS  class  is  traded. 
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to  the  Commission  addressing  each  of 
these  issues  in  depth  ("ROS  Study"). 

With  respect  to  issues  1  and  2,  the 
Exchange  represents  that  it  has  observed 
that  in  general,  market-makers  have  set 
the  contract  and  delta  thresholds  on 
ROS  at  a  level  which  ensures  that  an 
options  class  that  has  orders  to  trade 
will  not  auto-open,  in  order  to  avoid 
openings  based  on  erroneous  prints  in 
the  underlying  security  or  delayed 
updates  to  bid/ask  information  on 
underlying  securities.  Nonetheless,  the 
Exchange  represents  that  it  has  still 
been  able  to  open  classes  within 
seconds  of  the  opening  of  the 
imderlying  class  because  ROS  can  open 
classes  very  quickly  even  if  they  are  not 
set  to  auto-open.  CBOE  represents  that 
based  on  Exchange  staff  observations  of 
ROS  openings  during  the  pilot  period, 
AutoQuote  adjustments  by  market- 
makers  after  the  "lock"  is  initiated  are 
rare. 

With  respect  to  issue  3,  the  Exchange 
believes  that  market-maker  adjustments 
to  AutoQuote  have  had  no  adverse  effect 
on  the  quality  of  customer  executions. 
In  fact,  CBOE  represents  that  AutoQuote 
adjustments  are  made  to  ensure  the 
accurate  pricing  of  options  based  on  the 
opening  price  of  the  underlying 
security.  Market-makers  are  required  to 
price  contracts  in  a  manner  consistent 
witli  their  obligations  under  CBOE  Rule 
8.7(b)(iv).  The  Exchange  has  published 
regulatory  circulars  to  remind  market 
makers  of  their  obligation  to  set 
AutoQuote  in  accordance  with 
Exchange  rules.^  CBOE  believes  that 
scrutiny  by  customers  and  firms  is 
another  factor  that  ensures  that  market- 
makers  adjust  AutoQuote  values 
consistent  with  their  obligation. 

The  Exchange  represents  that  it  has 
submitted  along  with  the  ROS  Study  a 
written  description  of  the  methods 
employed  by  the  Exchange  to  surveil 
market-maker  activities  on  ROS.  The 
Exchange  believes  that  other  than  the 
situation  where  ROS  has  opened  based 
on  an  incorrect  imderlying  value,  there 
have  been  no  customer  complaints 
regarding  ROS  opening  prices. 

With  respect  to  issue  4,  the  Exchange 
believes  that  ROS  has  served  to  protect 
the  quality-  of  executions  received  by 
non-bookable  orders  that  participate  in 
the  opening.  The  Exchange  has 
developed  a  procedure  for  including 
non-bookable  orders  (firm,  broker-dealer 
and  customer  contingency  orders)  into 
the  opening  process.  CBOE  represents 
that  this  procedure  has  been 
incorporated  into  CBOE  Rule  6.2A  and 
has  been  detailed  in  two  regulatory 


circulars.^  The  Exchange  believes  ROS 
has  enhanced  the  quality  of  customer 
executions  and  has  served  to  provide 
non-bookable  orders  represented  before 
the  open  with  the  executions  that  they 
deserve  on  the  opening.  CBOE 
represents  that  as  is  demonstrated  by 
the  statistics  in  the  ROS  Study,  diuing 
the  review  period  noted,  the  vast 
majority  of  orders  that  traded  during  the 
"opening  period"  (defined  as  the  ROS 
opening  plus  the  first  minute  after  the 
ROS  opening)  received  the  ROS  opening 
price  or  better.'" 

The  Exchange  represents  that  it  is 
committed  to  ensuring  that  non- 
bookable  orders  that  participate  on  the 
opening  continue  to  receive  quality 
executions.  The  Exchange  represents 
that  the  implementation  of  the 
requirement  under  Phase  V  of  the 
Consolidated  Options  Audit  Trail 
("COATS")  Plan  that  all  non-electronic 
orders  must  be  captured  electronically 
for  audit  trail  purposes  will  facilitate  the 
Exchange's  efforts  in  monitoring  on  an 
ongoing  basis  the  executions  received 
by  non-bookable  orders  that  participate 
in  the  opening.  ' '  CBOE  anticipates  that 
after  the  implementation  of  COATS 
Phase  V,  a  non-bookable  order  sent  to 
the  Exchange  prior  to  the  opening  will 
be  captured  electronically  and 
incorporated  into  the  Exchange's  audit 
trail.  CBOE  believes  this  will  facilitate 
its  regulatory  staffs  ability  to  investigate 
with  more  speed  and  efficiency  any 
complaint  regarding  the  execution 
received  by  a  non-bookable  order  on  the 
opening,  in  that  the  Exchange  will  now 
have  an  electronic  record  of  the  time  of 
receipt  of  the  order,  in  addition  to  the 
order  information  and  the  execution 
price  of  the  order. '^ 

With  respect  to  issue  5,  the  Exchange 
represents  that  it  has  observed  that  finns 
consistently  wait  xmtil  after  the  ROS 
opening  has  been  completed  to 
represent  non-bookable  orders.  CBOE 
believes  that  by  waiting  until  after  ROS 
opens,  the  firms  have  a  better  sense  of 
where  they  may  trade  the  order  after 
opening  quotes  have  been  disseminated. 
CBOE  represents  that  the  statistics  in 


8  See  CBOE  Regulatory  Circulars  RG99-91  (April 
14.  1999)  and  RG02-34  (May  28.  2002). 


3  See  CBOE  Rule  6.2A(ii),  and  Regulatory 
Circulars  RG99-35  (February  10,  1999)  and  RGOO- 
40  (March  13,  2000). 

'"See  Amendment  No.  1,  supra  note  3. 

"The  COATS  Plan  is  a  plan  that  the  options 
exchanges  are  required  to  submit  to  the 
Commission  in  order  to  comply  with  Section  IV.B.e. 
of  the  Order  Instituting  Public  Administrative 
Proceedings  Pursuant  to  Section  19(h)(llofthe 
Securities  Exchange  Act  of  1934.  Making  Findings 
and  Imposing  Remedial  Sanctions.  See  In  the 
Matter  of  Certain  Activities  of  Options  Exchanges.' 
Securities  Exchange  Act  Release  No.  43268, 
September  11,  2000;  Administrative  Proceeding  File 
No.  3-10282. 

"  See  Amendmeat  No.  1,  supra  note  3. 


the  ROS  Study  demonstrate  that  few.  if 
any,  non-bookable  orders  are  being 
represented  before  ROS  openings.  The 
Commission  stated  in  the  Pilot  Program 
Approval  Order  that  prior  to 
considering  permanent  approval  of 
ROS,  it  expected  the  Exchange  to 
develop  a  workable  plan  for  electronic 
incorporation  of  non-bookable  orders  on 
ROS.  The  Exchange  believes,  for  the 
reasons  set  forth  above,  that  permanent 
approval  of  ROS  should  not  he 
contingent  upon  the  development  of  a 
plan  to  electronically  incorporate  non- 
bookable  orders  on  ROS.  CBOE  believes 
that  such  a  systems  change  would  have 
very  little  impact  on  ROS  trading  due  to 
the  fact  that  non-bookable  orders  are 
virtually  non-existent  before  the  open. 
The  Exchange  represents  that  it 
continues  to  consider  modification  of 
EBook  to  include  other  order  types,  but 
it  is  imcertain  at  this  time  when  such  a 
project  might  be  completed. 

Based  on  the  successful  operation  of 
ROS  over  the  past  three  years,  the 
Exchange  proposes  that  the  Commission 
approve  ROS  on  a  permanent  basis. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act,'  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5), "» in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade  and  to  protect 
investors  and  the  public  interest, 
because  ROS  has  improved  market 
efficiency  for  all  market  participants  by 
successfully  facilitating  expedited 
openings  of  options  classes  on  the 
Exchange  during  the  pilot  period. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  purposes 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 


»3 15  U.S.C.  78f(b). 
"15  U.S.C  7ef[b)(5). 
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As  the  Comn  lission  may  designate  up  to 
90  days  of  su  ch  date  if  it  finds  such 
longer  perio(  to  be  appropriate  and 
pubUshes  its  reasons  for  so  finding  or 
(ii)  as  to  whi  Ji  the  self-regulatory 
oi;ganization  consents,  the  Commission 
will: 

(A)  by  ord(  sr  approve  such  proposed 
rule  change,  ar 

(B)  institui  e  proceedings  to  determine 
whether  the  )roposed  rule  change 
should  be  di;  approved 

rV.  Solicitation  of  Comments 

Interested  jersons  are  invited  to 
submit  writt(  n  data,  views  and 
argiunents  cc  ncerning  the  foregoing, 
including  wl  ether  the  proposal,  as 
amended,  is  :onsistent  with  the  Act. 
Persons  mak  ng  written  submissions 
should  file  si  x  copies  thereof  with  the 
Secretary,  Se  ::urities  and  Exchange 
Commission  450  Fifth  Street,  NW. 
Washington.  DC  20549-0609.  Copies  of 
the  suhmissii  m,  all  subsequent 


amendments 
with  respect 


provisions  o 
available  for 


all  written  statements 
to  the  proposed  rule 


change  that  are  filed  with  the 
Commission  and  all  written 
communicat  ons  relating  to  the 
proposed  rul  3  change  between  the 

and  any  person,  other  than 
those  that  m<  y  be  witliheld  from  the 
public  in  ace  ordance  with  the 

5  U.S.C.  552,  will  be 
inspection  and  copying  in 
the  Commiss  ion's  Public  Reference 
Room.  Copie  >  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-21 102-55  and  should  be 
submitted  bji  September  4,  2003. 

For  the  Com  mission,  by  the  Division  of 
Market  Regula  ion,  pursuant  to  delegated 
authority.'* 

Margaret  H.  S>  cFarland, 
Deputy  Secreti  <ry, 
[PR  Doc.  03-21 1696  Filed  8-13-03;  8:45  am] 
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Piu-suant  t ) 
Securities  E>  change 


•S17CFR20O  30(a)(12). 


section  19(b)(1)  of  the 
Act  of  1934 


("Act"),'  notice  is  hereby  given  that  on 
November  21,  2002,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  amends 
DTC's  service  fee  schedule  to  add  a 
fifty-dollar  fee  for  the  assignment  of  a 
Financial  Industry  Number  Standard 
(FINS)  number. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  establish  a  fee  for  assigning 
FINS  numbers.  Industry  participants  use 
FINS  numbers  for  identification 
piuposes  for  such  activities  as  making 
filings  with  the  Securities  Information 
Center  (SIC).  A  firm  requesting  a  FINS 
number  provides  DTC  with  information 
such  as  its  legeil  name,  business  address, 
mailing. address,  contact  person,  and 
telephone  number.  DTC  checks  its 
database  to  determine  whether  the  firm 
aheady  has  a  FINS  number.  If  the  firm 
aheady  has  a  FINS  number,  DTC 
provides  the  firm  with  that  number.  If 
the  firm  does  not  already  have  a  FINS 
number,  DTC  will  assign  a  FINS  number 
to  the  firm.  The  proposed  fee  is 
designed  to  recover  DTC's  estimated 
service  costs  and  became  effective 
November  22,  2002. 

DTC  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  Section  17A  of  the  Act 


>  15  U.S.C.  78s(b)(l). 

^The  Commission  has  modified  parts  of  these 
statements. 


and  the  rules  and  regulations 
thereunder  applicable  to  DTC  because 
the  fee  will  equitably  be  allocated 
among  the  parties  who  are  assigned 
FINS  numbers. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from  ^■ 
Members,  Participants,  or  Others 

No  comments  on  the  proposed  rule 
change  were  solicited  or  received. 

ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  fees  to  be 
imposed  by  DTC,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)(ii)  of  the 
Act  3  and  Rule  19b-4(f)(2).'*  At  any  time 
within  sixty  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fijrtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing,  . 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington,  DC  20549-0609. 
Comments  may  also  be  submitted 
electronically  at  the  following  e-mail 
address:  rule-comments@sec.gov.  All 
comment  letters  shoidd  refer  to  File  No. 
SR-DTC-2002-14.  This  file  number 
should  be  included  on  the  subject  line 
if  e-mail  is  used.  To  help  us  process  and 
review  comments  more  efficiently, 
comments  should  be  sent  in  hardcopy 
or  by  e-mail  but  not  by  both  methods. 
Copies  of  the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 


3  15  U.S.C.  78s(b)(3)(A)(ii). 
■'17CFR24O.19t)-4(0(2). 
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proposed  rule  change  between  the  , 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  EMCC.  All  submissions  should 
refer  to  the  File  No.  SR-DTC-2002-14 
and  should  be  submitted  by  September 
4, 2003. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-20768  Filed  8-13-03;  8:45  am] 
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August  6,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  August  5, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Dispute  Resolution,  Inc.  ("NASD 
Dispute  Resolution")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  NASD  Dispute  Resolution. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  ride  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Dispute  Resolution  proposes  to 
conduct  background  verification  and 
charge  an  application  fee  for  NASD 
neutral  roster  applicants.  NASD  does 


=  17CFR20O.3(>-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
'17CFR240.19b-4. 


not  propose  any  textual  changes  to  the 
By-Laws  or  Rules  of  NASD. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Dispute  Resolution  included 
statements  concerning  the  purpose  of, 
■and  basis  for,  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
NASD  Dispute  Resolution  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Dispute  Resolution  proposes  to 
begin  conducting  background 
verifications  of  all  new  arbitrator 
applicants,  and  to  assess  an  application 
fee  to  cover  the  cost  of  the  verifications. 

Background 

NASD  maintains  a  pool  of 
approximately  7000  available 
arbitrators.  Currently,  arbitrator 
applicants  submit  biographical  profile 
forms,  together  with  two  letters  of 
reference.  The  biographical  profile 
forms  require  applicants  to  provide 
detailed  information  on  their  business 
and  employment  histories,  education, 
training,  possible  conflicts,  experience, 
expertise,  associations  with  industry 
members,  and  other  matters.  The 
application  also  requires  a  narrative 
background  information  statement  in 
which  applicants  are  asked  to  explain 
why  they  believe  their  experience  and 
knowledge  would  benefit  the  process. 
Attorneys  and  accountants  are  fiu'ther 
directed  to  provide  specific  details 
about  their  practices.  A  copy  of  the 
current  NASD  arbitrator  application  is 
attached  as  Exhibit  2  to  the  proposed 
rule  change. 

Arbitrator  information  is  entered  into 
NASD's  database  and  is  provided  to 
parties  in  the  form  of  a  disclosure  report 
during  the  arbitrator  selection  process. 
Arbitrators  must  update  this 
biographical  information  on  a  regular 
basis.  NASD  sends  frequent  reminders 
to  arbitrators  about  the  importance  of 
this  obligation,  especially  after  they  are 
notified  regarding  possible  service  as  an 
arbitrator.  NASD  requires  arbitrators  in 
each  case  to  affirm  that  they  have 
reviewed  thefr  disclosure  report  and 


that  it  is  accurate,  and  to  complete  a 
disclosure  checklist  attached  to  the 
oath.  NASD  provides  each  arbitrator  on 
a  panel  with  the  co-panelists' 
.  biographical  profiles  in  order  to 
facilitate  peer  reviews  for  accuracy. ^ 
In  addition  to  gathering  the  above 
information,  NASD  currentiy  checks 
records  on  the  Central  Registration 
Depository  (CRD)  for  arbitrator 
applicants  who  have  been  registered 
with  NASD,  most  of  whom  would  be 
categorized  as  "non-public"  arbitrators 
under  NASD  Rule  10308(a)(4).  NASD 
currently  does  not  verify  any  of  the 
information  provided  by  arbitrator 
applicants  who  do  not  have  CRD 
records,  most  of  whom  would  be 
classified  as  "public"  arbitrators  under 
NASD  Rule  10308(a)(5). 

Proposed  Rule  Change 

NASD  proposes  to  expand  its 
verification  of  background  information 
to  cover  all  arbitrator  applicants.  NASD 
believes  this  will  provide  additional 
protection  to  parties  using  the  Dispute 
Resolution  forum,  raise  the  standards  of 
the  neutral  roster,  and  enhance  investor 
confidence  in  the  integrity  of  the  forum. 

Specifically,  NASD  Dispute 
Resolution  has  identified  a  vendor  to 
provide  the  following  verification 
services: 

•  Criminal  check  in  the  coimty  of  the 
applicant's  residence; 

•  Federal  criminal  check; 

•  Employment  verification;  and 

•  Professional  license  verification. 
The  verification  fee  will  be  $80.00  per 

application.  This  fee  will  cover  the 
vendor's  expected  charge  for 
verification  of  each  application,  with 
the  understanding  that  the  actual  work 
required  to  verify  each  application  will 
vary.  For  example,  some  applicants  will 
have  only  one  employer  over  the  past 
ten  years,  and  some  will  have  two  or 
more.  NASD  believes  that  having  a 
single,  reasonable  fee  for  background 
verification  will  be  more  practical 
administratively  than  charging  different 
fees  that  vary  depending  on  each 
applicant's  background.  For  this 
amount,  the  vendor  will  perform  county 
and  federal  criminal  record  checks; 
verify  any  professional  licenses;  and 
check  the  last  employer  or,  if  the 
applicant  has  been  employed  for  fewer 
than  ten  years  by  the  same  employer, 
then  the  last  two  employers.  To  keep  the 


^  For  additional  information  on  procedures 
designed  to  reveal  potential  conflicts  of  interest,  see 
Professor  Michael  A.  Perino.  Report  to  the  SEC 
Regarding  Arbitrator  Conflict  Disclosure 
Requirements  in  NASD  and  NYSE  Securities 
Arbitrations  (Nov.  12.  2002).  available  on  the 
Commission's  Website,  Market  Regulation  page,  at: 
http://www.sec.gov/pdf/orbconflict.pdf. 
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fee  reasonable.  NASD  will  assume  that 
verification  of  professional  Ucenses 
provides  an  i  ndirect  check  on  the 
applicant's  education,  since  licensing 
authorities  gisnerally  verify  an 
applicant's  educational  history.  If  the 
applicant  doi  !s  not  have  a  professional 
license,  howi  sver,  then  the  vendor  will 
substitute  ve  ification  of  the  last  degree 
awarded. 


fcr 


effe(  ;t 


The 
be  charged 
applications 
after  the 
rule  change, 
arbitrators  c 
arbitrator 
information 
Applications 
date  will  not 
receives  the 

NASD  Dis 
that  the 
will  be  the 
month  i 
Commission 


backgi  ound  verification  fee  will 
new  arbitrator 
that  are  received  by  NASD 
ive  date  of  the  proposed 
t  will  not  apply  to 
I  rrently  on  NASD's 
ros  [er  who  wish  to  update 
I  hey  supplied  previously, 
received  after  the  effective 
be  processed  until  NASD 
»roper  fee. 

lute  Resolution  represents 
effeqive  date  of  this  proposal 

business  day  of  the  first 
mme  liately  following 

approval  of  the  proposal. 


2.  Statutory  I  asis 


consistent  w 
Section  15A( 
and  furthers 
ISAlblfe).-^  i 


u 


requues 
NASD's  rule- 
prevent  frauc 
acts  and  prac  t 
equitable 
general,  to  pdotect 
public  intere  it 
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protect 
and 
arbitration 


B.  Self-Regui  itory 
Statement  or 


C.  Self-Regul  jt 
Statement  or 
Proposed  Ru 
Members,  Pdrticipants 


*  15  U.S.C.  78<  -3(b) 
5 15  U.S.C.  78(  -3(b)(6). 


NASD  Dis|  lute  Resolution  believes 
that  the  prop  ised  rule  change  is 
1  th  the  provisions  of 
3)  of  the  Act,"  in  general, 
he  objectives  of  Section 
particular,  which 
amc^ng  other  things,  that 
must  be  designed  to 
ulent  and  manipulative 
ices,  to  promote  just  and 
pnficiples  of  trade,  and,  in 
investors  and  the 
NASD  believes  that 
bac  cground  information  and 
arbitrator  applicants  will 
investors  and  the  general  public 
enhance  Ithe  integrity  of  the 


pi  ocess. 


Organization 's 
Burden  on  Competition 


NASD  Dis]  lute  Resolution  does  not 
believe  that  t  le  proposed  rule  change 
will  result  in  any  burden  on 
competition  hat  is  not  necesstiry  or 
appropriate  i  i  furtherance  of  the 
purposes  of  tpe  Act,  as  amended. 


cry  Organization 's 
Comments  on  the 
e  Change  Received  from 
or  Others 


Written  CO  nments  were  neither 
solicited  nor  received. 


ni.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  ^  or  within  such  longer  period 
(i)  as  the  Commission  may  designate  up 
to  90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed,  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No.  SR- 
NASD-2003-122  and  should  be 
submitted  by  September  4,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(PR  Doc.  0,3-20697  Filed  8-13-03:  8:45  am) 

BILLING  CODE  8010-01-P 


"The  NASD  withdrew  its  request  for  accelerated 
approval  and  a  shortened  comment  period. 
Telephone  call  between  lean  Feeney.  NASD  Dispute 
Resolution,  and  Florence  Harmon.  Senior  Special 
Counsel,  Division  of  Market  Regulation, 
Commission,  on  August  6,  2003. 

'  17  CFR  20O.3O-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48303;  File  No.  SR-NASD- 
2003-120] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  to  Establish  a  Revenue 
Sharing  Program 

August  8,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereimder,^ 
notice  is  hereby  given  that  on  August  1, 
2003,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchauge  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed  the 
proposal  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act,^  and  Rule 
19b-4(f)(2)  thereunder''  as  one 
establishing  or  changing  a  due,  fee  or 
other  charge  imposed  by  the  self- 
regulatory  organization,  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  < 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  establish  a 
revenue  sharing  program.  Nasdaq  will 
implement  the  proposed  rule  change  on 
August  1,2003. 

"Tne  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics,^ 

7000.  CHARGES  FOR  SERVICES  AND 
EQUIPMENT 

7010.  System  Services 

(a)-(t)  No  change 

(u)  Nasdaa  Revenue  Sharing  Program. 

After  Nasdaq  earns  total  operating 
revenue  sufficient  to  offset  actual 
expenses  and  working  capital  needs,  a 
percentage  of  all  Market  Participant 
Operating  Revenue  ("MPOR")  shall  be 


;  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  15  U.S.C.  78s(b)(3)(A). 
<17CFR240.19b-4(f)(2). 

*  Note  that  subsection  (t)  of  Rule  7010  has  been 
reserved  for  the  rule  change  proposed  in  SR- 
NASD-2003-114  (July  22,  2003).  which  has  been 
submitted  for  Commission  approval  pursuant  to 
SecUon  19(b)(2)  of  the  Act,  15  U.S.C.  78s(b)(2). 
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eligible  for  sharing  with  Nasdaq  Quoting 
Market  Participants  (as  defined  in  Rule 
4701).  MPOR  is  defined  as  operating 
revenue  that  is  generated  by  Nasdaq 
Quoting  Market  Participants.  MPOR 
consists  of  transaction  fees,  technology 
fees,  and  market  data  revenue  that  is 
attributable  to  Nasdaq  Quoting  Market 
Participant  activity  in  Nasdaq  National 
Market  and  SmallCap  Market  securities. 
MPOR  shall  not  include  any  investment 
income  or  regulatory  monies.  The 
sharing  of  MPOR  shall  be  based  on  each 
Nasdaq  Quoting  Market  Participant's 
pro  rata  contribution  to  MPOR.  In  no 
event  shall  the  amount  of  revenue 
shared  with  Nasdaq  Quoting  Market 
Participants  exceed  MPOR.  To  the 
extent  market  data  revenue  is  subject  to 
year-end  adjustment,  MPOR  revenue 
may  be  adjusted  accordingly. 
***** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

As  part  of  an  ongoing  effort  to  reduce 
the  costs  incurred  by  market 
participants  to  use  Nasdaq  services, 
Nasdaq  is  implementing  a  general 
revenue  sharing  program  based  on  The 
Cincinnati  Stock  Exchange's  revenue 
sharing  program,  as  adopted  in  1999 
and  subsequently  amended.^  The 
purpose  of  the  proposed  rule  change  is 
to  provide  an  incentive  for  growth  in 
member  activity.  To  compete  more 
effectively,  Nasdaq  proposes  to  reduce 
significantly  the  cost  of  doing  business 
for  Nasdaq  Quoting  Market  Participants 
(as  defined  in  Rule  4701)  by  means  of 
a  quarterly  revenue  sharing  program. 


without  diminishing  the  quality  of  the 
market,  including  regulatory  quality.^ 

The  proposed  rule  change 
contemplates  Nasdaq  sharing  with 
Nasdaq  Quoting  Market  Participants 
(i.e.,  market  makers  and  ECNs  Uiat 
participate  in  SuperMontage)  all  or  a 
portion  of  Nasdaq's  Market  Participant 
Operating  Revenue  ("MPOR")  after 
operating  expenses  and  working  capital 
needs  have  been  met.  MPOR  is  defined 
as  all  operating  revenue  that  is 
generated  by  Nasdaq  Quoting  Market 
Participants.  MPOR  consists  of 
transaction  fees,  technology  fees,  and 
market  data  revenue  that  is  attributable 
to  Nasdaq  Quoting  Market  Participant 
activity  in  Nasdaq  National  Market  and 
SmallCap  Market  securities.  All 
regulatory  monies  and  investment 
income  are  excluded  from  MPOR. 

Under  the  proposal,  Nasdaq's  Board 
of  Directors  (acting  through  its  Finance 
Committee  or  as  a  whole)  would  have 
the  authority  to  determine  on  an 
ongoing  basis  the  appropriate  amount  of 
MPOR  to  be  shared  with  Nasdaq 
Quoting  Market  Participants.  In  making 
this  determination,  the  Board  would  be 
guided  by  the  need  to  balance  the 
objective  of  sharing  meaningful  portions 
of  MPOR  with  the  objective  of 
maintaining  Nasdaq's  financial 
integrity."  To  simplify  the 
administration  of  the  revenue  sharing 
program  and  smooth  out  monthly 
expense  fluctuations,  the  program  will 
operate  on  a  quarterly  basis.  In  addition, 
to  the  extent  that  Nasdaq  market  data 
revenue  is  subject  to  a  year-end 
adjustment,  revenues  distributed  to 
Nasdaq  Quoting  Market  Participants  are 
subject  to  adjustment  accordingly,  to 
ensure  that  member  receipts  of  market 
data  revenue  are  consistent  with  the 
year-end  true  up  procedures  applied 
under  the  Nasdaq  UTP  Plan. 

MPOR  will  be  shared  with  Nasdaq 
Quoting  Market  Participants  on  a  pro 
rata  basis.  After  Nasdaq  has  accounted 
for  operating  expenses  and  working 
capital  contributions,  each  Nasdaq 
Quoting  Market  Participant  will  receive 
a  percentage  of  the  MPOR  to  be  shared 
that  is  equal  to  that  firm's  percentage 
contribution  to  MPOR.  In  no  event  will 
the  amount  of  revenue  shared  with 
Nasdaq  QiMDting  Market  Participants 
exceed  MPOR. 


''Securities  Exchange  Act  Release  No.  41082 
(February  22,  1999),  64  FR  10035  (March  1.  1999) 
(SR-CSE-99-02)  (notice);  Securities  Exchange  Act 
Release  No.  41286  (April  14. 1999),  64  FR  19843 
(April  22. 1999}  (SR-CSE-99-02)  (approval  order): 
Securities  Exchange  Act  Release  No.  46688  (October 
18,  2002),  67  FR  65816  (October  28,  2002)  (SR- 
CSE-2002-14)  (notice  of  filing  and  immediate 
effectiveness). 


''  See  infra  note  8. 

"In  particular,  Nasdaq  will  not  compromise  its 
regulatory  responsibilities  by  sharing  revenue  that 
would  more  appropriately  be  used  to  fund 
regulatory  responsibilities.  Nasdaq  will  be  mindful 
of  its  regulatory  responsibilities  when  determining 
its  working  capital  needs.  See.  Securities  Exchange 
Act  Release  No.  41286  (April  14,  1999),  64  FR 
19843,  19844  (April  22,  1999)  (SR-CSE-99-02). 


2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
nde  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act,^  in 
general,  and  with  section  15A(b)(6)  of 
the  Act,'"  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  nadonal  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest,  Nasdaq  believes  that  the 
proposed  change  will  create  an 
incentive  for  members  to  use  Nasdaq 
systems,  thereby  increasing 
competition,  which,  in  turn,  will 
enhance  the  National  Market  System. 

In  addition,  Nasdaq  believes  that  the 
proposed  rule  change  is  consistent  with 
section  15A(b)(5)  of  the  Act,' '  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 
Specifically,  the  proposal  provides  for 
revenue  sharing  with  Nasdaq  Quoting 
Market  Participants,  who  are  primarily 
responsible  for  Nasdaq's  financial 
viability  and  growth. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  '^  and 
subparagraph  (f)(2)  of  Rule  19b-^ 
thereunder,' '  because  it  estabUshes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Association.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  pubUc  interest,  for 


9  15  U.S.C.  780-3. 
'"  15  U.S.C.  78o-3(b)(6). 
•■  15  U.S.C.  78o-3(b)(5l. 
"15  U.S.C.  78s(b)(3)(A)(ii). 
.    "17CFR240.19b-4(f)(2). 
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the  protectit 
in  furtheranc 
Act. 


I  of  investors,  or  otherwise 
of  the  purposes  of  the 


IV.  Solicitat^in  of  Comments 

Interested  persons  are  invited  to 
submit  writttn  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  w  th  the  Act.  Persons  making 

issions  should  file  six 
copies  there<if  with  the  Secretcuy, 
Securities  and  Exchange  Commission, 
450  Fifth  Str^t,  NfW.,  Washington,  DC 

Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  whth  respect  to  the  proposed 
rule  change  t  iiat  are  filed  with  the 

and  all  written 
communicat  ons  relating  to  the 
proposed  ni\s  change  between  the 

and  any  person,  other  than 
those  that  mi  y  be  withheld  from  the 
public  in  ace  ardance  with  the 

5  U.S.C.  552,  will  be 

inspection  and  copying  in 
the  Commiss  ion's  Public  Reference 
Room.  Copie  >  of  such  filing  will  also  be 

inspection  and  copying  at 

office  of  the  Association. 
All  submissions  should  refer  to  file 
number  SR-1 JASD-2003-1 20  and 
should  be  su  )mitted  by  September  4, 
2003. 

For  the 
Market  Regul 
authority." 
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available  for 


available  for 
the  principal 


Margaret  H. 

Deputy  Secretary 
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[Release  No 
2003-99] 


114-4831 


05;  File  No.  SR-NASO- 


Self-RegulatOry  Organizations;  Order 
Granting  Approval  of  Proposed  Rule 
Change  by  the  National  Association  of 
Securities  Dealers,  Inc.  To  Amend  Rule 
6260  Regarding  New  Issue  Notification 
Procedures  for  TRACE-Eligible 
Securities 


August  8,  200; 
On  June  1< 
Association 
("NASD")  fi 
Exchange  Coknmission 
"Commissioi  i 
19(b)(1)  of  the 
of  1934  ("Ac 


•<  1 7  CFR  2O0.bO-3(a)(l  2). 
•15  U.S.C.  78!  (b)(1). 


,  2003.  the  National 

f  Securities  Dealers,  Inc. 

;d  with  the  Securities  and 

("SEC"  or 
'),  pursuant  to  Section 
Securities  Exchange  Act 
■)  1  and  Rule  19b-4 


thereunder,^  a  proposed  rule  change  to 
amend  Rule  6260  of  NASD's  Trade 
Reporting  and  Compliance  Engine 
("TRACE")  rules.  Specifically,  NASD  is 
proposing  to  amend  Rule  6260(a)  and 
(b)  to  require  members  to  provide 
additional,  descriptive  information  in 
the  notice  that  is  sent  to  NASD  that 
identifies  the  basic  terms  of  a  new 
TRACE-eligible  security  ("new  issue 
notification"),  and  to  provide  the 
information  required  in  Rule  6260(b)  by 
email  or  facsimile.  The  proposal 
requires  the  managing  underwriter  of 
any  newly  issued  TRACE-eligible 
security  to  provide  to  the  TRACE 
Operations  Center  information,  as 
determined  by  NASD,  that  is  required  to 
determine  if  a  TRACE-eligible  security 
must  be  disseminated  under  Rule  6250 
(e.g.,  size  of  issue  and  rating).  Notice  of 
the  proposed  rule  change,  including  a 
discussion  of  the  proposal  in  greater 
detail,  was  published  for  comment  in 
the  Federal  Register  on  July  8,  2003.^ 
The  Commission  received  no  comments 
regarding  the  proposal. 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the  Act 
and  the  rules  and  regulations 
promulgated  thereunder  applicable  to  a 
registered  securities  association  and,  in 
particular,  with  the  requirements  of 
Section  15A(b)(6)  of  the  Act.'* 
Specifically,  the  Commission  finds  that 
approval  of  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(6)  of  the 
Act  in  that  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and  in  general,  to 
protect  investors  and  the  public 
interest.5 

The  Commission  believes  that 
requiring  NASD  members  to  provide 
additional  information  about  new 
TRACE-eligible  securities  is  necessary 
for  NASD  to  determine  if  those  new 
securities  are  subject  to  dissemination, 
and  that  requiring  that  new  issue 
information  be  provided  by  email  or 
facsimile  will  provide  NASD  with 
written  records  about  TR-\CE-eligible 
securities.  The  Commission  also 
believes  that  the  proposed  rule  change 
will  improve  the  operation  of  TRACE 
which  provides  price  transparency  and 
provides  regulators  with  heightened 
capabilities  to  regulate  and  provide 
surveillance  of  the  debt  securities 


-17CFR240.19b-4. 

J  Securities  Exchange  Act  Release  No.  48113 
(June  30.  2003),  68  FR  40727. 

M  5  U.S.C.  78o-3(b)(6). 

^  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposal's  impact 
on  efficiency,  competition,  and  capital  formation. 
15  U.S.C.  78c(f). 


markets  to  prevent  fraudulent  and 
manipulative  acts  and  practices.  For  the 
reasons  discussed  above,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereimder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-NASD-2003- 
99),  be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  03-20769  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  STATE 

Bureau  of  Educational  and  Cultural 
Affairs  (ECA) 

[Public  Notice  4442] 

Notice:  Dun  and  Bradstreet  (D&B)  Data 
Universal  Numbering  System  (DUNS) 
Requirement  for  all  FY-2004  ECA 
Grants  and  Cooperative  Agreements 

SUIMMARY:  This  announcement  applies  to 
all  ECA  Requests  for  Grant  Proposals 
(RFGP)  currently  published  in  the 
Federal  Register.  An  Office  of 
Management  and  Budget  (OMB)  policy 
directive  published  in  the  Federal 
Register  on  Friday,  June  27,  2003, 
requires  that  all  organizations  applying 
for  Federal  grants  or  cooperative 
agreements  must  provide  a  Dun  and 
Bradstreet  (D&B)  Data  Universal 
Numbering  System  (DUNS)  number 
when  applying  for  all  Federal  grants  or 
cooperative  agreements  on  or  after 
October  1,  2003.  This  identifier  will  be 
used  for  tracking  purposes  and  to 
validate  address  and  point  of  contract 
information.  Organizations  can  receive  a 
DUNS  number  at  no  cost  by  calling  the 
dedicated  toll-free  DUNS  Number 
request  line  at  1-866-705-5711  or  by 
applying  online  at  this  address;  bttp:// 
www.  dnb.  com/us/duns_update/. 

To  comply  with  this  directive,  the 
Bureau  of  Educational  and  Cultural 
Affairs  (ECA)  requests  that  all 
organizations  submitting  proposals  for 
grants  with  a  start  date  on  or  after 
October  1,  2003  include  a  DUNS 
number  with  each  grant  application. 
Please  write  in  the  DUNS  number  in  box 
number  five,  next  to  the  Employer 
Identification  Number  (EIN)  on  the  ECA 
"Assistance  Award  Proposal  Cover 
Sheet"  contained  in  the  Bureau's 


'17CFR2O0.3O-3(a)(12). 
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Proposal  Submission  Instructions  (PSI) 
application  package. 

OMB  is  currently  in  the  process  of 
revising  the  Application  for  Federal 
Assistance  Form  (SF— 424)  to  include  a 
space  for  inclusion  of  the  applicant's 
DUNS  number.  This  revised  SF-424 
will  eventually  replace  ECA's  current 
"Assistance  Award  Proposal  Cover 
Sheet"  and  will  be  incorporated  into  the 
PSI. 

ADDITIONAL  INFORMATION:  For  a  list  of 
currently  published  grant 
announcements,  please  visit  ECA's  Web 
site  at  http://exchanges.state.gov/ 
education/rfgps/.  The  complete  OMB 
policy  directive  can  be  referenced  at 
http://www.whitehouse.gov/omb/fedreg/ 
062703_grant_identifier.pdf. 

Dated:  August  7,  2003. 
C.  Miller  Crouch, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Educational  and  Cultural  Affairs. 
Department  of  State. 

(FR  Doc.  03-20750  Filed  8-13-03;  8:45  am] 

BILLING  CODE  4710-05-M 


DEPARTMENT  OF  STATE 

[Public  Notice  4408] 

Shipping  Coordinating  Committee; 
Notice  of  Meeting 

The  U.S.  Shipping  Coordinating 
Committee  (SHC),  Maritime  Law 
Subcommittee,  will  conduct  an  open 
meeting  at  10  a.m.  on  Monday,  October 
6,  2003  in  Room  2415  at  U.S.  Coast 
Guard  Headquarters,  2100  Second 
Street,  SW.,  Washington,  DC.  The 
purpose  of  this  meeting  is  to  prepare  for 
the  Eighty-Seventh  Session  of  the 
International  Maritime  Organization's 
(IMO)  Legal  Committee  (LEG  87) 
scheduled  from  October  13;  to  October 
17,2003. 

The  provisional  LEG  87  agenda  calls 
for  the  Legal  Committee  to  examine  the 
draft  Wreck  Removal  Convention.  Also 
the  Committee  will  review  the 
Convention  for  the  Suppression  of 
Unlawful  Acts  against  the  Safety  of 
Maritime  Navigation,  1988,  and  its 
Protocol  of  1988  relating  to  Fixed 
Platforms  Located  on  the  Continental 
Shelf  (SUA  Convention  and  Protocol). 
To  be  addressed  as  well  is  the  Provision 
of  Financial  Security  which  includes  a 
progress  report  on  the  work  of  the  Joint 
IMP/ILO  Ad  Hoc  Expert  Working  Group 
on  Liability  and  Compensation 
regarding  claims  for  Death,  Personal 
Injury  and  Abandonment  of  Seafarers; 
and  includes  follow-up  resolutions 
adopted  by  the  International  Conference 
on  the  Revision  of  the  Athens 
Convention  relating  to  the  Carriage  of 


Passengers  and  their  Luggage  by  Sea, 
19^4.  The  Legal  Committee  will 
examine  places  of  refuge,  treatment  of 
persons  rescued  at  sea,  the  code  of 
practice  for  the  investigation  of  crimes 
of  pfracy  and  armed  robberv'  at  sea;  as 
well  as  measures  to  protect  crews  and 
passengers  against  crimes  committed  on 
vessels.  Also  on  the  agenda  is 
monitoring  the  implementation  of  the 
HNS  Convention;  review  of  the  status  of 
Conventions  and  other  treaty 
instruments  adopted  as  a  result  of  the 
work  of  the  Legal  Committee,  matters 
arising  from  the  ninetieth  session  of  the 
Council,  work  programme  and  long- 
term  work  plans,  and  technical  co- 
operation (subprogramme  for  maritime 
legislation).  Additionally,  the 
provisional  LEG  87  agenda  allots  time  to 
•address  any  other  issues  that  may  arise 
on  the  Legal  Committee's  work  program. 

Members  of  the  public  are  invited  to 
attend  the  SHC  subcommittee  meeting 
up  to  the  seating  capacity  of  the  room. 
To  facilitate  the  building  security 
process,  those  who  plan  to  attend 
should  call  or  send  an  e-mail  two  days 
before  the  meeting.  Upon  request, 
participating  by  phone  may  be  an 
option.  For  further  information  please 
contact  Captain  Joseph  F.  Ahern  or 
Lieutenant  Martha  Rodriguez,  at  U.S. 
Coast  Guard,  Office  of  Maritime  and 
International  Law  (G-LMI),  2100 
Second  Street,  SW.,  Washington,  DC 
20593-0001:  e-mail 

cleonardcho@comdt.  uscg.mil,  telephone 
(202)  267-1527;  fax  (202)  267-4496. 

Dated:  July  31,  2003. 
Frederick  J.  Kenney, 

Executive  Secretary.  Shipping  Coordinating 

Committee.  Department  of  State. 

[FR  Doc.  03-20749  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4710-07-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Andean  Trade  Preference  Act  (ATPA); 
Notice  Regarding  the  2003  Annual 
Review 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
2003  Annual  Review  of  the  Andean 
Trade  Preference  Act  (ATPA).  The 
deadline  for  the  submission  of  petitions 
for  the  2003  Annual  ATPA  Review  is 
September  15,  2003.  USTR  will  publish 
a  list  of  petitions  filed  in  response  to 
this  announcement  in  the  Federal 
Register. 


ADDRESSES:  Submit  petitions  by 
electronic  mail  (e-mail)  to 
FR0088@ustr.gov.  If  unable  to  submit 
petitions  by  e-mail,  contact  the  Office  of 
the  Americas,  Office  of  the  United 
States  Trade  Representative  (USTR),  600 
17th  St.,  NW.,  Washington,  DC  20508,  at 
(202) 395-5190. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bennett  M.  Harman,  Deputy  Assistant 
U.S.  Trade  Representative  for  Latin 
America,  Office  of  the  Americas,  Office 
of  the  United  States  Trade 
Representative,  600  17th  St.,  NW., 
Washington.  DC  20508.  The  telephone 
number  is  (202)  395-5190  and  the 
facsimile  number  is  (202)  395-9675. 
SUPPLEMENTARY  INFORMATION:  The  ATPA 
(19  U.S.C.  3201-06),  as  renewed  and 
amended  by  the  Andean  Trade 
Promotion  and  Drug  Eradication  Act 
(ATPDEA)  in  the  Trade  Act  of  2002    ^ 
(Pub.  L.  107-210),  provides  for  trade 
benefits  for  eligible  Andean  countries. 
Consistent  with  Section  3103(d)  of  the 
ATPDEA,  U.STR  promulgated 
regulations  (15  CFR  part  2016)  (68  FR 
43922)  regarding  the  review  of 
eligibility  of  articles  and  countries  for 
the  benefits  of  the  ATPA  as  amended. 
The  2003  Annual  ATPA  Review  is  the 
first  such  review  to  be  conducted 
piu-suant  to  the  ATPA  regulations. 
To  qualify  for  the  benefits  of  the 
ATPA  and  ATPDEA,  each  country  must 
meet  several  eligibility  criteria,  as  set 
forth  in  sections  203(c)  and  (d),  and 
section  204(b)(6)(B)  of  the  ATPA  as 
amended  (19  U.S.C.  3202(c),  (d);  19 
U.S.C.  3203(b)(6)(B)),  and  as  outlined  in 
the  Federal  Register  notice  USTR 
published  to  request  public  comment 
regarding  the  designation  of  eligible 
countries  as  ATPDEA  beneficiary 
countries  (67  FR  53379).  Under  section 
203(e)  of  the  ATPA  as  amended  (19 
U.S.C.  3202(e)),  the  President  may 
withdraw  or  suspend  the  designation  of 
any  country  as  a  beneficiary  coimtry, 
and  may  also  withdraw,  suspend,  or 
limit  preferenticil  treatment  for  any 
product  of  any  beneficiary  country,  if 
the  President  determines  that,  as  a  result 
of  changed  circumstances,  the  country 
is  not  meeting  the  eligibility  criteria. 
The  ATPA  regulations  provide  the 
schedule  of  dates  for  conducting  an 
annual  review,  imless  othervdse 
specified  by  Federal  Register  notice. 
Notice  is  hereby  given  that,  in  order  to 
be  considered  in  the  2003  Annual  ATPA 
Review,  all  petitions  to  withdraw  or 
suspend  the  designation  of  a  coimtrv  as 
an  ATPA  or  ATPDEA  beneficiary 
country,  or  to  withdraw,  suspend,  or 
limit  application  of  preferential 
treatment  to  any  article  of  any  ATPA 
country  under  the  ATPA,  or  to  any 
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person  or  party  submitting  the  petition. 
Submissions  by  e-mail  should  not 
include  separate  cover  letters  or 
messages  in  the  message  area  of  the  e- 
mail;  information  that  might  appear  in 
any  cover  letter  should  be  included 
directly  in  the  submission.  The  e-mail 
address  for  submissions  is 
FR0088@ustr.gov. 

Public  versions  of  all  documents 
relating  to  this  review  will  be  available 
for  review  shortly  after  the  due  date  by 
appointment  in  the  USTR  Public 
Reading  Room,  1724  F  Street  NW.. 
Washington,  DC.  Availability  of 
documents  may  be  ascertained,  and 
appointments  may  be  made  fi^om  9:30 
a.m.  to  noon  and  1  p.m.  to  4  p.m., 
Monday  through  Friday,  by  calling  (202) 
395-6186. 

Bennett  M .  Hannan, 

Deputy  Assistant  U.S.  Trade  Representative 

for  Latin  America. 

(FR  Doc.  03-20791  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  3901-01-M 


DEPARTMEtfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intention  to  Grant  Exclusive 
License  in  Government-owned  Patents 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  hereby  gives  notice  of 
its  intention  to  grant  an  exclusive 
license  in  the  invention  titled  "Heat 
Release  Rate  Calorimeter  for  Milligram 
Samples",  U.S.  Patent  No.  6,464,391. 
filed  December  22,  2000,  and  a 
nonexclusive  license  in  the  invention 
titled  "Microscale  Combustion 
Calorimeter",  U.S.  Patent  No.  5,981,290, 
filed  April  7, 1997.  The  proposed 
licensee  is  the  inventor,  an  employee  of 
the  Federal  Aviation  Administration. 
The  license  granted  will  comply  with  35 
U.S.C.  209  and  37  CFR  part  404.  The 
respective  rights  of  the  Government  and 
the  Government  employee  inventor 
have  previously  been  determined  in 
accordance  with  37  CFR  part  501. 

The  Federal  Aviation  Administration 
previously  published  a  notice  in  the 
Federal  Register  announcing  the 
availability  for  licensing  of  these  two 
government-owned  inventions.  67  FR 
60718,  Sept.  26,  2002.  There  were  no 
responses  to  that  notice. 
DATES:  Comments  in  response  to  this 
notice  may  be  submitted  on  or  before 
September  15,  2003. 
ADDRESSES:  Interested  parties  may 
contact  James  Drew,  Senior  Attorney, 


ACT-7,  Federal  Aviation 
Administration  William  J.  Hughes 
Technical  Center,  Atlantic  City 
International  Airport,  New  Jersey  08405, 
or  by  e-mail  to  faines.drew@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Richard  E.  Lyon,  AAR-422,  Federal 
Aviation  Administration  William  J. 
Hughes  Technical  Center,  Atlantic  City 
International  Airport,  New  Jersey  08405, 
telephone  (609)  485-6076,  or  by  e-mail 
to  richard.Iyon@faa.gov. 

Dated:  August  4,  2003 
James  J.  Drew, 

Senior  Attorney,  Intellectual  Property. 

(FR  Doc.  03-20774  Filed  8-13-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Technical  Standard  Order 
(TSO)-C166,  Extended  Squitter 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B)  and  Traffic 
Information  Service — Broadcast  (TIS- 
B)  Equipment  Operating  on  the  Radio 
Frequency  of  1090  Megahertz  (MHz). 

agency:  Federal  Aviation 
Administration  (DOT). 

action:  Notice  of  availability  and 
requests  for  public  comment. 

SUMMARY:  This  notice  announces  the 
availability  of  and  requests  comments 
on  a  proposed  Technical  Standard 
Order  (TSO)-Cl66,  Extended  Squitter 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B)  and  Traffic 
Information  Service — Broadcast  (TIS-B) 
Equipment  Operating  on  the  Radio 
Frequency  of  1090  Megahertz  (MHz). 
This  proposed  TSO  tells  persons 
seeking  a  TSO  authorization  or  letter  of 
design  approval  what  minimum 
performance  standards  (MPS)  their 
Extended  Squitter  ADS-B  and  TIS-B 
equipment  must  meet  to  be  identified 
with  the  applicable  TSO  marking. 

DATES:  Comments  must  identify  the 
TSO  file  number  and  be  received  on  or 
before  September  15,  2003. 

ADDRESSES:  Send  all  comments  on  the 
proposed  technical  standard  order  to: 
Federal  Aviation  Administration  (FAA), 
Aircraft  Certification  Service,  Aircreift 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  File  No.  TSO-C166, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  ATTN:  Mr. 
Robert  Duffer.  Or  deliver  conunents  to; 
Federal  Aviation  Administration,  Room 
815,  800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
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FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Duffer,  Federal  Aviation 
Administration,  Aircraft  Certification 
Service,  Aircraft  Engineering  Division, 
Avionic  Systems  Branch,  AIR-120,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Telephone  (202) 
385-4557,  FAX:  (202)  385-4651. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  TSO  listed  in 
this  notice  by  submitting  such  written 
data,  views,  or  arguments  as  they  desire 
to  the  above  specified  address. 
Conunents  received  on  the  proposed 
TSO  may  be  examined,  before  and  after 
the  comment  closing  date,  in  Room  815, 
FAA  Headquarters  Building,- 800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  weekdays 
>  except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  above  will  be 
considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  TSO. 

Background 

This  proposed  TSO  prescribes  the_, 
MPS  for  airborne  equipment  to  support 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B)  using  Extended 
Squitter  equipment  operating  on  the 
frequency  of  1090  MHz.  ADS-B  is  a 
system  by  which  aircraft  and  certain 
equipped  surface  vehicles  can  share 
position,  velocity,  and  other  information 
with  one  another,  and  with  ground- 
based  facilities  such  as  air  traffic 
services  via  radio  broadcast  techniques. 
Extended  Squitter  ADS-B  will  also 
support  the  reception  of  Traffic 
Information  Service — Broadcast  (TIS-B) 
messages.  Two  major  classes  of  1090 
MHz  Extended  Squitter  ADS-B 
equipment  are  supported  by  this 
proposed  TSO;  Class  A()  equipment 
which  incorporates  both  a  broadcast  and 
received  subsystem,  and  Class  B() 
equipment  which  supports  broadcast 
only. 

How  to  Obtain  Copies 

A  copy  of  the  proposed  TSO-C166 
may  be  obtained  via  the  information 
contained  in  section  titled  "For  Further 
Information  Contact",  or  from  the  FAA 
Internet  Web  site  at  http://www.faa.gov/ 
certification/ aircraft/tsoa. htm. 

Copies  of  RTCA  Document  No's. 
RTCA/DO-160D,  "Environmental 
Conditions  and  Test  Procedures  for 
Airborne  Equippient,"  dated  July  29, 
1997;  RTCA/DO-178B,  "Software 
Considerations  in  Airborne  Systems  and 
Equipment  Certification,"  dated 


December  1,  1992;  and  RTCA/DO-260A, 
"Minimimi  Operational  Performance 
Standards  for  1090  MHz  Extended 
Squitter  Automatic  Dependent 
Surveillance — Broadcast  (ADS-B)  and 
Traffic  Information  Services — Broadcast 
(TIS-B),"  dated  April  10,  2003,  may  be 
purchased  from  RTCA,  Inc.,  1828  L 
Street,  NW.,  Suite  815,  Washington,  DC 
20036.  Copies  can  also  be  obtained 
through  the  RTCA  Internet  Web  site  at 
http://www.rtca.org/. 

Issued  in  Washington,  DC,  on  August  11, 
2003.  ■ 

Susan  ).  M.  Cabler, 

Deputy  Manager,  Aircraft  Engineering 
Division.  Aircraft  Certification  Service. 
|FR  Doc.  03-20773  Filed  8-13-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration  (RSPA) 

[Docket  No.  RSPA-03-15852,  Notice  1] 

Pipeline  Safety:  Pipeline  Industry 
Implementation  of  Effective  Public 
Awareness  Programs 

AGENCY:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  workshops  on 
industry  consensus  standard  American 
Petroleimi  Institute  (API)  Recommended 
Practice  (RP)  1162,  "Public  Awareness 
Programs  for  Pipeline  Operators." 

SUMMARY:  The  Research  and  Special 
Programs  Administration's  (RSPA) 
Office  of  Pipeline  Safety  (OPS)  and  the 
National  Association  of  Pipeline  Safety 
Representatives  (NAPSR)  will  co- 
sponsor  two  workshops  with  the 
pipeline  industry  trade  associations 
(API,  Interstate  Natural  Gas  Association 
of  America,  Association  of  Oil 
Pipelines,  American  Gas  Association, 
and  American  Public  Gas  Association) 
to  introduce  and  discuss  industry 
consensus  standard  API  Recommended 
Practice  (RP)  1162,  "Public  Awareness 
Programs  for  Pipeline  Operators."  These 
workshops  will  also  serve  to  introduce 
and  discuss  the  statutory  requirement 
that  pipeline  operators  complete  self- 
assessments  of  their  public  education 
programs  no  later  than  December  17, 
2003. 

DATES:  The  first  workshop  will  be  held 

on  September  4-5,  2003.  The  second 

workshop  will  be  held  on  September 

16-17,2003. 

ADDRESSES:  The  first  workshop  will  be 

held  at  the  Westin  Galleria,  5060  West 

Alabama,  Houston,  TX  77056,  (713) 


960-8100.  The  second  workshop  will  be 
held  at  the  Hyatt  Regency  Baltimore, 
300  Light  Street,  Baltimore,  MD  21202, 
(410)  528-1234.  Operators  of  hazardous 
liquid  and  natural  gas  transmission 
pipelines,  natural  gas  local  distribution 
systems  and  oil  and  gas  gathering 
systems  are  urged  to  attend.  To  facilitate 
meeting  planning,  advance  registration 
for  these  meetings  is  strongly 
encouraged  and  can  be  accomplished 
online  at  the  following  Web  site:  http:/ . 
/ primis.rspa.dot.gov /meetings.  The 
deadline  for  registration  at  both 
meetings  is  August  22,  2003. 

Members  of  the  public  are  welcome  to 
attend  these  workshops.  Members  of  the 
public  who  are  unable  to  attend  in 
person  can  view  the  meeting  over  the 
Internet  through  the  RSPA/OPS  Web 
site:  http://ops.dot.gov. 

Persons  wishing  to  submit  comments 
relating  to  these  workshops  may  do  so 
by  mail  or  delivery  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  The  Dockets  facility  is 
.  open  fi-om  10  a.m.  to  5  p.m.,  Monday 
-through  Friday,  except  on  Federal 
holidays.  You  should  submit  the 
original  and  one  copy.  Anyone  who 
wants  confirmation  of  receipt  of  their 
comments  must  include  a  stamped,  self- 
addressed  postcard.  You  may  also 
submit  comments  to  the  docket 
electronically.  To  do  so,  log  on  to  the 
Internet  Web  address  http://dms.dot.gov 
and  click  on  "Help"  for  instructions  on 
electronic  filing  of  comments.  All 
written  comments  should  identify  the 
docket  and  notice  numbers  which 
appear  in  the  heading  of  this  notice. 

Anyone  is  able  to  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  imion,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Voliune 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 
INFORMATION  ON  SERVICES  FOR 
INDIVIDUALS  WTTH  DISABILITIES:  For 
information  on  facilities  or  services  for 
individuals  with  disabilities  or  to 
request  special  assistance  contact  Juan 
Carlos  Martinez  (tel:  202-366-1933;  e- 
maih  juan.martinez@rspa.dot.gov). 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Wiese  (tel:  202-366-4595;  e-mail: 
jeff.wiese@rspa.dot.gov).  You  can  read 
comments  and  other  material  in  the 
docket  on  the  Internet  at:  http:// 
dms.dot.gov. 
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SUPPLEMENTARY  INFORMATION: 
Background  I 

The  existing  pipeHne  safety 
regulations  al49  CFR  parts  192  and  195 
require  operaiors  of  natiu^l  gas  and 
hazardous  lie  uid  pipelines  to  establish 
continuing  e(  ucation  programs  to 
enable  custor  lers,  the  public, 
appropriate  g  jvemment  organizations, 
and  persons  ( ngaged  in  excavation 
related  activi  ies  to  recognize  a  pipeline 
emergency  fo :  the  purpose  of  reporting 
it  to  the  open  tor  or  the  appropriate 
public  officia  s.  The  regulations  also 
require  that  o  aerators  cany  out  written 
programs  to  f  revent  pipeline  damage 
from  excavati  on  activities.  Accordingly, 
pipeline  oper  itors  have  previously 
conducted  pt  blic  awareness  programs 
with  the  affec  ted  public,  emergency 
responders,  a  id  excavators  along  their 
routes. 

The  Pipelii  e  Safety  Improvement  Act 
of  2002  {?SIA )  requires  that  each  owner 
or  operator  ol  a  natural  gas  or  hazardous 
liquid  pipelii  e  facility  must  carry  out  a 
continuing  pi  ogram  to  educate  the 
public  on  the  use  of  a  one-call 
notification  s  ,'stem  prior  to  excavation 
and  other  dai  lage  prevention  activities, 
the  possible  I  azards  associated  with 
unintended  r  (leases  from  the  pipeline 
facility,  the  p  lysical  indications  that 
such  a  releasf  may  have  occurred,  what 
steps  should  )e  taken  for  public  safety 
in  the  event  c  f  a  pipeline  release,  and 
how  to  report  such  an  event. 

The  PSIA  r  jquires  that  by  December 
17,  2003,  eac  i  owner  or  operator  of  a 
gas  or  hazard  )us  liquid  pipeline  facility 
must  review  ts  existing  public 
education  pre  gram  for  effectiveness  and 
modify  the  pi  ogram  as  necessary.  The 
completed  pr  sgram  must  include 
activities  to  a  ivise  affected 
municipalities,  school  districts, 
businesses,  ai  id  residents  of  pipeline 
facility  locati  5ns.  The  completed 
program  mus :  be  submitted  to  the 
Secretary  of '  ransportation  or,  in  the 
case  of  an  int  astate  pipeline  facility 
operator,  the  ippropriate  State  agency, 
and  shall  be  |  leriodically  reviewed  by 
the  Secretary  or,  in  the  case  of  an 
intrastate  pipeline  facility  operator,  the 
appropriate  £  tate  agency. 

The  PSIA  a  Iso  provides  that  the 
Secretary  of '  'ransportation  may  issue 
standards  pre  scribing  the  elements  of  an 
effective  pub  ic  education  program.  The 
Secretary  ma  /  also  develop  material  for 
use  in  the  pn  gram. 

In  anticipa  ion  of  this  requirement 
and  in  response  to  recommendations 
from  the  Nati  onal  Transportation  Safety 
Board  (NTSB  |,  RSP A/OPS  has 
encouraged  t  le  pipeline  industry  to 
work  on  imp  oving  public  education 


programs.  The  pipeline  industry  formed 
a  Task  Force  with  representatives  from 
natural  gas  and  liquid  petroleum 
transmission  companies,  local 
distribution  companies,  gathering 
systems,  and  industry  trade 
associations.  The  Task  Force  has 
developed  a  consensus  standard 
establishing  guidelines  for  pipeline 
operators  on  development, 
implementation,  and  evaluation  of 
public  education  programs  for  operating 
pipeline  systems,  Americem  Petroleum 
Institute  (API)  Recommended  Practice 
(RP)  1162,  "Public  Awareness  Programs 
for  Pipeline  Operators."  The  Task  Force 
sought  feedback  from  local  public 
officials,  the  public  and  interested 
parties.  Representatives  from  RSP  A/OPS 
and  NAPSR  observed  and  provided 
input  into  the  development  of  the 
standard.  On  January  29,  2003,  RSPA/ 
OPS  hosted  a  public  meeting  on  this 
standard  in  Bellevue,  Washington,  to 
encourage  additional  public 
participation. 

RP  1162  was  developed  under  the 
guidelines  of  both  API  and  the 
American  National  Standards  Institute 
(ANSI).  Following  formal  adoption,  RP 
1162  is  expected  to  be  published  as  a  , 
national  consensus  standard  in 
September  2003. 

The  level  of  public  education  and 
awareness  regarding  operating  pipelines 
and  pipeline  safety  can  only  be 
increased  through  demonsfrably 
effective  education  and  communication 
programs.  Therefore,  RSPA/OPS  is 
considering  incorporating  RP  1162  into 
the  pipeline  safety  regulations. 

RSPA/OPS  has  evaluated  the  PSIA 
requirements  that  operators  review  and 
modify  their  public  education  programs 
and  submit  their  completed  programs  to 
RSPA/OPS.  RP  1162  contains  guidance 
on  program  effectiveness  that  amply 
satisfies  the  statutory  requirement. 
RSPA/OPS  and  pipeline  industry  trade 
associations  encourage  pipeline 
operators  to  complete  a  formal  self- 
assessment  of  their  public  education 
programs  against  the  guidelines 
provided  in  RP  1162.  To  assist  them  in 
this,  RSPA/OPS  is  developing  an 
Internet-based  self-assessment  that 
operators  can  complete  electronically. 
These  self-assessments  will  help 
operators  identify  gaps  in  their  public 
education  programs  and  the 
improvements  needed  to  align  it  with 
the  guidance  of  RP  1162.  This  will  assist 
operators  in  meeting  the  statutory 
requirement  by  December  17,  2003. 

RSPA/OPS  will  co-sponsor  two 
workshops  with  the  pipeline  industry 
trade  associations  (AJPI,  Interstate 
Natural  Gas  Association  of  America, 
Association  of  Oil  Pipelines,  American 


Gas  Association,  and  American  Public 
Gas  Association,)  to  facilitate  these 
operator  self-assessments.  Each 
workshop  will  provide  an  industry- 
facilitated  review  of  RP  1162  and  a 
panel  discussion  of  successful  public 
education  practices.  RSPA/OPS  will        » 
describe  the  self-assessment  process  and 
will  facilitate  sessions  on  effective 
program  evaluation  techniques.  RSPA/ 
OPS  will  conduct  breakout  sessions 
during  these  workshops  for  the 
hazardous  liquid  and  natiual  gas 
transmission  pipeline  operators.  The 
breakout  sessions  will  provide  a  more 
in-depth  overview  of  the  self-assessment 
process  and  attempt  to  gauge  the  current 
status  of  public  education  programs  for 
the  transmission  pipeline  operators  by 
completion  of  informal  self-assessments 
in  advance  of  the  formal  self-assessment 
required  by  December  17,  2003.  All 
hazardous  liquid  and  natural  gas 
transmission  pipeline  operators  are 
urged  to  attend  the  breakout  sessions.  It 
is  important  that  the  attending 
representative  be  familiar  with  the 
operating  systems  that  are  covered 
under  the  operator's  public  education 
program. 

Issued  in  Washington,  DC,  on  August  8, 
2003? 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  03-20775  Filed  8-13-03;  8:45  am] 
BILUNG  CODE  4910-60-f> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34368] 

Douglas  S.  Golden — Acquisition  of 
Control  Exemption — Carolina  Coastal 
Railway,  Inc. 

Douglas  S.  Golden  (Golden),  a 
noncarrier  individual,  has  filed  a  notice 
of  exemption  to  acquire  control,  through 
stock  purchase  from  Rail  Link,  Inc.  (Rail 
Link),  of  Carolina  Coastal  Railway,  Inc. 
(CLNA),  a  Class  III  railroad.' 

The  tremsaction  was  scheduled  to  be 
consummated  on  or  about  July  21,  2003. 

Golden  states  that:  (i)  The  raifroads  he 
would  control  will  not  connect;  (ii)  the 
transaction  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  these  railroads  with  each  other 


•  CLNA  is  an  indirect  wholly  owned  subsidiary  of 
noncarrier  Genesee  &  Wyoming  Inc.,  which 
acquired  control  of  CU^A  with  its  acquisition  of 
control  of  noncarrier  Rail  Link.  See  Genesee  &■ 
Wyoming  Inc. — Control  Exemption — Rail  Link,  Inc., 
STB  Finance  Docket  No.  33291  (STB  served  Nov. 
18.  1996).  Golden  already  controls,  through  stock 
ownership,  Landisville  Terminal  and  Transfer 
Company,  a  Class  III  rail  carrier. 
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or  any  railroad  in  their  corporate  family; 
and  (iii)  the  transaction  does  not  involve 
a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
treuisactions  under  sections  11324  and 
11325  that  involve  only  Class  in  rail 
carriers.  Accordingly,  the  Board  may  not 
impose  labor  protective  conditions  here, 
because  all  of  the  carriers  involved  are 
Class  III  carriers. 

ff  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34368,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on:  John  K. 
Fiorilla,  390  George  Street,  P.O.  Box 
1185,  New  Brunswick,  NJ  08903. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
tvMTV.st6.dof.gov. 

Decided:  August  7,  2003. 

By  the  Board,  David  M.  Konschnik,    • 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-20589  Filed  8-13-03;  8:45  am] 
BILUNG  CODE  4915-0(M> 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

FEDERAL  RESERVE  BOARD 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

DEPARTMENT  OF  THE  TREASURY 

Office  of  Thrift  Supervision 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insurance  Corporation  (FDIC);  and 


Office  of  Thrift  Supervision  (OTS), 
Treasury. 

ACTION:  Notice  of  information  collection 
to  be  submitted  to  OMB  for  review  and 
approval  under  the  Paperwork 
Reduction  Act  of  1995. 

SUMMARY:  In  accordance  with 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.),  the  OCC,  Board,  FDIC,  and  OTS 
(collectively,  the  Agencies)  may  not 
conduct  or  sponsor,  and  a  respondent  is 
not  required  to  respond  to,  an 
information  collection  unless  it  displays 
a  currently  valid  Office  of  Management 
and  Budget  (OMB)  control  number.  The 
Agencies  hereby  give  notice  that  they 
plan  to  submit  their  respective 
information  collections  titled,  "Privacy 
of  Consumer  Financial  Information,"  to 
OMB  for  review  and  approval. 
DATES:  You  should  submit  yoiu' 
comments  to  the  Agencies  and  the  OMB 
Desk  Officer  by  September  15,  2003. 
ADDRESSES:  You  should  direct  your 
comments  to:  OCC:  Public  Information 
Room,  Office  of  the  Comptroller  of  the 
Currency,  Mailstop  1-5,  Attention: 
1557-0216,  250  E  Sti^t,  SW., 
Washington.  DC  20219.  Due  to  delays  in 
paper  mail  delivery  in  the  Washington 
area,  commenters  are  encouraged  to 
submit  their  comments  by  fax  to  (202) 
874-4448,  or  by  e-mail  to 
regs.comments@occ.treas.gov.  You  can 
make  an  appointment  to  inspect  the 
comments  by  calling  (202)  874-5043  for 
an  appointment. 

Board:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary,  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20551. 
However,  because  paper  mail  in  the 
Washington  area  and  at  the  Bo^d  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-mail  to 

regs.comments@federalreserve.gov.  or 
faxing  them  to  the  Office  of  the 
Secretary  at  (202)  452-3819  or  (202) 
452-31-02.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500 
between  9  a.m.  and  5  p.m.  on  weekdays 
pursuant  to  §  261.12,  except  as  provided 
in  §  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 

FDIC:  Steven  F.  Hanft,  (202)  898- 
3907,  Legal  Division  (Consumer  and 
Compliance  Unit),  Room  MB-3064, 
Federed  Deposit  Insurance  Corporation, 
550  17th  St.  NW.,  Washington,  DC 
20429.  All  comments  should  refer  to  the 
OMB  control  number  3064-0136. 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  1 7th  St. 


building  (located  on  F  Street)  on 
business  days  between  7  a.m.  and  5  p.m. 

OTS:  Information  Collection 
Comments,  Chief  Counsel's  Office, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW.,  Washington,  DC  20552,  by 
fax  to  (202)  906-6518,  or  by  e-mail  to 
infocollection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at  http:/ 
M'ww. ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reading  Room, 
1700  G  Street,  NW.,  by  appointment.  To 
make  an  appointment,  call  (202)  906- 
5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 

OMB  Desk  Officer:  Joseph  F.  Lackey, 
Jr.,  Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  Washington,  DC  20503,  or 
e-mail  to  jlackeyj@omb.eop.gov. 
TOR  FURTHER  INFORMATION  CONTACT:  You 
can  request  additional  information  or  a 
copy  of  the  collection  from: 

OCC:  Jessie  Dunaway,  OCC  Clearance 
Officer,  or  Camille  Dixon,  (202)  874- 
5090,  Legislative  &  Regulatory  Activities 
Division,  Office  of  the  Comptroller  of 
the  Currency,  250  E  Street,  S W. , 
Washington,  DC  20219. 

Board:  Cindy  Ayouch,  Federal 
Reserve  Board  Clearance  Officer,  (202) 
452-3829,  Division  of  Research  and 
Statistics,  Bocird  of  Governors  of  the 
Federal  Reserve  System,  Washington, 
DC  20551.  Telecommunications  Device 
for  the  Deaf  (TDD)  users  may  contact 
(202)  263-4869,  Board  of  Governors  of 
the  Federal  Reserve  System, 
Washington,  DC  20551. 

FDIC:  Steven  F.  Hanft,  FDIC  Clearance 
Officer,  (202)  898-3907,  fax  number 
(202)  898-3838,  Legal  Division 
(Consumer  and  Compliance  Unit), 
Federal  Deposit  Insurance  Corporation, 
Room  MB-3064.  550  17th  Sti^et,  NW.. 
Washington,  DC  20429. 

OTS:  Marilyn  K.  Burton,  OTS 
Clearance  Officer,  at 
marilyn.burton@ots.treas.gov,  (202) 
906-6467,  or  facsimile  number  (202) 
906-6518,  Regulations  and  Legislation 
Division,  Chief  Counsel's  Office.  Office 
of  Thrift  Supervision,  1 700  G  Street, 
NW.,  Washington,  DC  20552. 
SUPPLEMENTARY  INFORMATION: 
Comments:  The  Agencies  separately 
requested  comments  on  the  proposed 
extension,  without  revision,  of  the 
information  collections  contained  in  the 
Privacy  regulations  (OCC,  December  26, 
2002,  67  FR  78869;  Board,  April  9.  2003, 
68  FR  17397;  FDIC.  January  2.  2003,  68 
FR  121;  OTS.  December  13,  2002,  67  FR 
76775). 
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Three  comn  lents  were  received:  two 
from  trade  ass  ociations,  and  one  from  a 
frnancial  insti  tution.  The  financial 
institution  su|  gested  ways  the  agencies 
could  improvi  their  estimates.  The 
commenters  a  1  asserted  that  the 
agencies  unde  restimated  the  burden 
associated  wi1  h  this  collection.  Both 
trade  associatj  ons  also  said  that  far 
fewer  instituti  ons  find  themselves  in 
circumstances  requiring  disclosure  than 
the  agencies  h  ad  originally  estimated 
because  instit  itions  with  less  than  $1 
billion  in  asse  ts  do  not  share  customer 
information  w  ith  nonaffiliated  third 
parties.  The  n  !t  effect  of  these 
comments  wo  ild  be  that  the  burden- 
per-institutioi  estimate  should  be 
increased,  but  the  number  of 
institutions  e>  periencing  burden  should 
be  decreased.  The  agencies  believe  this 
conclusion  is  supported  by  the  past 
three  years'  e>  perience  in  implementing 
the  collection,  Accordingly,  the  agencies 
have  increase(   their  estimate  of  the 
burden  per  re!  pondent  for  this 
collection  of  i  iformation,  and  reduced 
the  estimated  lumber  of  respondents. 

The  reportii  g  burden  for  consumers 
has  increased  xom  the  2000  estimates  to 
the  2003  estin  ates.  This  increase 
reflects  the  ex  lerience  of  banks  since 
2000  concern]  tig  the  number  of 
consumers  the  t  actually  exercise  their 
right  to  opt  ou  t.  Despite  the  overall 
increase,  the  e  stimated  response  time 
per  consumer  was  lowered  from  one 
hour  to  tliirty  ninutes  due  to  a  better 
understanding  of  the  amount  of  time  it 
takes  a  consul  ler  to  respond  to  an  opt- 
out  notice. 

Both  trade  a  ssociations  suggested  that 
the  agencies  develop  a  "short  form" 


privacy  notice 


compliance  w  th  the  statute  and  its 


implementing 
also  suggestec 


regulation.  They  both 
that  the  agencies  re- 
interpret the  s  atute's  apparent 
requirement  f(  ir  annual  disclosure  to 
mean  that  annual  disclosure  is  required 
institution's  privacy 
:hanged  since  they  were 
These  suggestions  exceed 


to  permit  easier 


only  when  an 

policies  have 

last  disclosed 

the  scope  of  tl  is  notice  and  have  been 

referred  to  the  appropriate  program 

officials  for  further  consideration. 

Title: 

OCC:  Privacy  of  Consumer 
Information. 

Board:  Repdrting  and  Disclosure 
Requirements  Associated  With 
Regulation  P  ( 'rivacy  of  Consumer 
Financial  Info  mation). 

FDIC:  Priva^  :y  of  Consumer  Financial 
Information. 

OTS:  Privadv  of  Consumer  Financial 
Information. 

Type  ofRe\kew:  Extension  of  a 
currently  appi  oved  collection. 


Oh4B  Control  Numbers: 

OCC:  1557-0216. 

Board:  7100-0294. 

FDIC:  3064-0136. 

OTS:  1550-0103. 

Description:  The  Gramm-Leach-Bliley 
Act  (Pub.  L.  106-102)  mandates  that  the 
Federal  banking  agencies  issue 
regulations  as  necessary  to  implement 
notice  requirements  and  restrictions  on 
a  financial  institution's  ability  to 
disclose  nonpublic  personal  information 
about  consumers  to  nonaffiliated  third 
parties.  Those  regulations  are  found  at 
12  CFR  40  (OCC);  12  CFR  216  (FRB);  12 
CFR  332  (FDIC);  and  12  CFR  573  (OTS). 
This  collection  of  information  is 
contained  in  those  regulations. 

The  Agencies  are  proposing  to  extend 
OMB  approval  of  the  information 
collection  associated  with  these 
regulations.  This  submission  involves 
no  change  to  the  regulations  or  to  the 
information  collection  requirements. 

The  information  collection 
requirements  are  as  follows: 

Section      .4(a)  requires  a  bank  to 
provide  an  initial  notice  to  consumers 
that  accurately  reflects  its  privacy 
policies  and  practices. 

Section .5(a)  requires  a  bank  to 

provide  a  notice  annually  to  customers 
during  the  continuation  of  the  customer 
relationship  that  accurately  reflects  the 
bank's  privacy  policies  and  practices. 

Section     A.7(a)(l)  requires  a  bank  to 
provide  a  clear  and  conspicuous  notice 
that  accurately  explains  the  right  to  opt 
out.  The  notice  must  state  that  the  bank 
discloses  or  reserves  the  right  to 
disclose  nonpublic  personal  information 
to  nonaffiliated  third  parties;  that  the 
consumer  has  the  right  to  opt  out  of  that 
disclosure;  and  a  reasonable  means  by 
which  the  consumer  may  exercise  the 
opt  out  right.  Section  .10(c)  states  that 
a  bank  may  allow  a  consumer  to  select 
certain  nonpublic  personal  information 
or  certain  nonaffiliated  third  parties 
with  respect  to  which  the  consumer 
wishes  to  opt  out  (partial  opt-out). 

Section .8(a)  requires  a  bank  to 

provide  consumers  with  a  revised  notice 
of  the  bank's  policies  and  procedures 
and  a  new  opt  out  notice,  if  the  bank 
wishes  to  disclose  information  in  a  way 
that  is  inconsistent  with  the  notices 
previously  given  to  a  consumer. 

The  regulation  also  identifies 
affirmative  actions  that  consumers  must 
take  to  exercise  their  rights.  In  order  for 
consumers  to  prevent  banks  from 
sharing  their  information  with 
nonaffiliated  parties,  they  must  opt  out 
(§§_.7(a)(2)(ii),_.10(a)(2)and 
_.10(c)). 

Consumers  also  have  the  right  at  any 
time  during  their  continued  relationship 
with  the  bank  to  change  or  update  their 


opt.out  status  with  the  bank  {§§_.7(f) 
and  (g)). 

These  information  collection 
requirements  ensure  bank  compliance 
with  applicable  Federal  law. 

Affected  Public:  Business  or  other  for- 
profit;  individuals. 

Frequency:  Annually. 

Burden  Estimates: 

OCC: 

Estimated  annual  number  of 
institution  respondents:  Initial  notice, 
118;  annual  notice  and  change  in  terms, 
1,960;  opt-out  notice,  371. 

Estimated  average  time  per  response 
per  institution:  Initial  notice,  80  hours; 
annual  notice  and  change  in  terms,  8 
hours;  opt-out  notice,  8  hours. 

Estimated  subtotal  annual  burden 
hours  for  institutions:  28,088  hours. 

Estimated  annual  number  of 
consumer  respondents:  481 ,950. 

Estimated  average  time  per  consumer 
response:  30  minutes. 

Estimated  subtotal  annual  burden 
hours  for  consiimers:  240,975  hours. 

Estimated  total  annual  burden  hours: 
269,063  hours. 

Board: 

Estimated  annual  number  of 
institution  respondents:  Initial  notice, 
1,311;  annual  notice  and  change  in 
terms,  6,692;  opt-out  notice,  1,197. 

Estimated  average  time  per  response 
per  institution:  Initial  notice,  80  hours; 
annual  notice  and  change  in  terms,  8 
hours;  opt-out  notice,  8  hours. 

Estimated  subtotal  annual  burden 
hours  for  institutions:  167,992  hours. 

Estimated  annual  number  of 
consumer  respondents:  402,675. 

Estimated  average  time  per  consumer 
response:  30  minutes. 

Estimated  subtotal  annual  burden 
hours  for  consumers:  201,338  hours. 

Estimated  total  annual  burden  hours: 
369,330  hours. 

FDIC: 

Estimated  annual  number  of 
institution  respondents:  Initial  notice, 
208;  annual  notice  and  change  in  terms, 
5,138;  opt-out  notice,  873. 

Estimated  average  time  per  response 
per  institution:  Initial  notice,  80  hours; 
aimual  notice  and  change  in  terms,  8 
hours;  opt-out  notice,  8  hours. 

Estimated  subtotal  annual  burden 
hours  for  institutions:  64,728  hours. 

Estimated  annual  number  of 
consumer  respondents:  223,475. 

Estimated  average  time  per  consumer 
response:  30  minutes. 

Estimated  subtotal  annual  burden 
hours  for  consumers:  111,738  hours. 

Estimated  total  annual  burden  hours: 
176,466  hours. 

OTS: 

Estimated  annual  number  of 
institution  respondents:  Initial  notice, 


Federal  Register/ Vol.  68,  No.  157 /Thursday,  August  14.  2003 /Notices 


48663 


25;  annual  notice  and  change  in  terms, 
949;  opt-out  notice,  182. 

Estimated  average  time  per  response 
per  institution:  Initial  noUce,  80  hours; 
annual  notice  and  change  in  terms,  8 
hours;  opt-out  notice,  8  hours. 

Estimated  subtotal  annual  burden 
hours  for  institutions:  11,048  hours. 

Estimated  annual  number  of 
consumer  respondents:  67,550. 

Estimated  average  time  per  consumer 
response:  30  minutes. 

Estimated  subtotal  annual  burden 
hours  for  consumers:  33,775  hours. 

Estimated  total  annual  burden  hours: 
44,823. 

Dated:  August  6,  2003. 
Mark  I.  Tenhundfeld, 

Assistant  Director.  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
.of  the  Currency. 

Board  of  Governors  of  the  Federal  Reserve 
System,  luly  22,  2003. 
Jennifer  J.  lohnson. 

Secretary  of  the  Board. 

Dated  at  Washington,  DC,  this  21st  day  of 
July,  2003. 

Federal  Deposit  Insurance  Corporation. 

Robert  E.  Feldman, 

Executive  Secretary. 

Dated:  August  7,  2003. 

By  the  Office  of  Thrift  Supervision. 
lames  E.  Gilleran, 
Director. 
(FR  Doc.  03-20698  Filfed  8-13-03:  8:45  am) 

BILUNG  CODE  4810-33-P;  6210-.01-P;  6741-01-P; 

6720-01 -P 

DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Ruling  2000-33 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Ruling  2000-33,  Deferred 
Compensation  Plans  of  State  and  Local 
Governments  and  Tax-Exempt 
Organizations. 


DATES:  Written  comments  should  be 
received  on  or  before  October  14,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHEi^lNFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack  at 
Internal  Revenue  Service,  room  6407, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224,  or  at  (202)  622- 
3179,  or  through  the  Internet  at 
Larnice.Mack@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Deferred  Compensation  Plans  of 
State  and  Local  Governments  and  Tax- 
Exempt  Organizations. 
OMB  Number:  1545-1695. 
Revenue  Ruling  Number:  Revenue 
Ruling  Ruling  2000-33. 

Abstract:  Revenue  2000-33  specifies 
the  conditions  the  plan  sponsor  should 
meet  to  autonjatically  defer  a  certain 
percentage  of  its  employees' 
compensation  into  their  accounts  in  an 
eligible  deferred  compensation  plan. 

Current  Actions:  There  are  no  changes 
being  made  to  this  revenue  ruling  at  this 
time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Not-for-Profit 
institutions,  and  State,  local,  or  Tribal 
governments. 

Estimated  Number  of  Respondents: 
500. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 


information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  July  30,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  03-20783  Filed  &-13-03:  8:45  am] 

BILUNG  CODE  4830-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service       ' 
[REG-246249-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  requfred  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  an  existing  final 
regulation,  REG-246249-96  (TD  9010), 
Information  Reporting  Requirements  for 
Certain  Payments  Made  on  Behalf  of 
Another  Person,  Payments  to  Joint 
Payees,  and  Payments  of  Gross  Proceeds 
From  Sales  Involving  Investment 
Advisers  (sections  1.6041-1  and 
1.6045-1). 

DATES:  Written  comments  should  be 
received  on  or  before  October  14,  2003 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Carol  Savage  at  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224,  or  at  (202)  622-3945.  or 
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through  the  Internet  at 
CAROL.  A .  SA  VA  GE@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Inforfnation  Reporting 
Requirement*  for  Certain  Payments 
Made  on  Beh  ilf  of  Another  Person, 
Payments  to  oint  Payees,  and  Payments 
of  Gross  Proc  eeds  From  Sales  Involving 
Investment  A  dvisers. 

OMB  Num  )er:  1545-1705. 

Regulation  Project  Number  REG- 
246249-96. 

Abstract  T  [lis  regulation  under 
section  6041  clarifies  who  is  the  payee 
for  information  reporting  purposes  if  a 
check  or  othe  r  instrument  is  made 
payable  to  joi  nt  payees,  provides 
information  i  eporting  requirements  for 
escrow  agent   and  other  persons  making 
payments  on  behalf  of  another  person, 
and  clarifies  hat  the  amount  to  be 
reported  as  p  ud  is  the  gross  amount  of 
the  payment.  The  regulation  also 
removes  inve  stment  advisers  from  the 
list  of  exemp  recipients  for  information 
reporting  pur  poses  under  section  6045. 

Current  Ac  ions:  There  is  no  change  to 
this  existing  i  egulation. 

Type  of  Re  ^iew:  Extension  of  a 
currently  apf  roved  collection. 

Affected  Pi  blic:  Business  or  other  for- 
profit  organic  ations. 

The  estima  ;e  of  the  reporting  burden 
in  section  1.6  041-1  is  reflected  in, the 
burden  of  Foim  1099-MISC.  The 
estimate  of  tt  e  reporting  burden  in 
section  1.604  j-1  is  reflected  in  the 
burden  of  Foi  m  1099-B. 

The  follow  ng  paragraph  applies  to  all 
of  the  collect  ons  of  information  covered 
by  this  notict : 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  co  lection  of  information 
displays  a  va  id  OMB  control  number. 
Books  or  recc  rds  relating  to  a  collection 
of  informatio  i  must  be  retained  as  long 
as  their  conte  nts  may  become  material 
in  the  admin  stration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  inl  armation  are  confidential, 
as  required  b  r  26  U.S.C.  6103. 

Request  foi  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarizi  ;d  and/pr  included  in  the 
request  for  O  *^B  approval.  All 
comments  w  11  become  a  matter  of 
public  recorc .  Comments  are  invited  on: 

(a)  Whether  tpe  collection  of 
information  i  s  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  inclu  ding  whether  the 
information  i  hall  have  practical  utility; 

(b)  the  accun  cy  of  the  agency's  estimate 
of  the  burder  of  the  collection  of 
information;  c)  ways  to  enhance  the 
quality,  utilil  y,  and  clarity  of  the 


information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  Information. 

Approved:  August  8.  2003. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  03-20784  Filed  8-13-03;  8:45  am] 

BIUJNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  97-33 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  97-33,  Electronic 
Federal  Tax  Payment  System  (EFTPS). 
dates:  Written  comments  should  be 
received  on  or  before  October  14,  2003, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue,  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Allan  Hopkins  at  (202) 
622-6665,  or  at  Internal  Revenue 
Service,  room  6407. 1111  Constitution 
Avenue.  NW.,  Washington,  DC  20224, 
or  through  the  Internet  at 
Allan  .M.Hopkins@irs.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Electronic  Federal  Tax  Payment 
System  (EFTPS). 

OMB  Number:  1545-1546. 

Revenue  Procedure  Number:  Revenue 
Procedure  97-33. 

Abstract:  The  Electronic  Federal  Tax 
Payment  System  (EFTPS)  is  an 
electronic  remittance  processing  system 
for  making  federal  tax  deposits  (FTDs) 


and  federal  tax  payments  (FTPs). 
Revenue  Procedure  97-33  provides 
taxpayers  with  information  and 
procedures  that  will  help  them  to  , 
electronically  make  FTDs  and  tax 
payments  through  EFTPS. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
orgemizations,  not-for-profit  institutions, 
farms,  and  Federal,  state,  local  or  tribal 
governments. 

Estimated  Number  of  Respondents: 
557,243. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  278,622. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tcix  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  8,  2003. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  03-20785  Filed  8-13-03;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0017] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 

ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  needed  to  carry  out  a 
Congressional  mandate  that  VA 
maintain  supervision  of  the  distribution 
and  use  of  VA  benefits  paid  to  a 
fiduciary  on  behalf  of  a  beneficiary  who 
is  incompetent,  a  minor,  or  under  legal 
disability  and  to  verify  beneficiaries' 
deposits  remaining  at  a  financial 
institution  against  a  fiduciary's 
accounting. 

dates:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  October  14,  2003. 
addresses:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0017"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  Ae  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Titles  and  Form  Numbers 
a.  Court  Appointed  Fiduciary's 
Accoimt  (Letter  Size),  VA  Form  21- 
4706. 

-     b.  Federal  Fiduciary  for  Amounts,  VA 
Form  21-4706b. 

c.  Coxul  Appointed  Fiduciary's 
Account,  VA  Form  21-4706c. 

d.  Accoimt  Book,  VA  Form  21-4718. 

e.  Certificate  of  Balance  on  Deposit 
and  Authorization  to  Disclose  Financial 
Records  (Pursuant  to  title  38,  U.S.C, 
Chapter  55  and  Title  12,  U.S.C,  Chapter 
35).  VA  Form  27^718a. 

OMB  Control  Number:  2900-0017. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Abstract: 

a.  VA  Forms  21-4706,  4706b  and 
4706c  are  used  by  estate  to  determine 
proper  usage  of  benefits  paid  to 
fiduciaries.  The  21-4706  and  21-4706b 
are  both  necessary  to  conform  to 
requirement  of  various  state  courts. 

b.  VA  Form  21-4718  is  provided  to 
VA  fiduciaries  to  submit  accountings  to 
either  State  courts  or  the  VA.  It  is  not 

a  reporting  form  per  se,  but  a  vehicle  to 
assist  the  fiduciary  in  accurately 
maintaining  records  of  morales  received 
and  spent. 

c.  VA  Form  21-4718a — Fiduciaries 
are  required  to  obtain  certifications  that 
the  balances  remaining  on  deposit  in 
financial  institutions  as  shown  on 
accountings  are  correct.  The  form  is 
completed  by  a  certifying  official  at  a 
financial  institution  who  must  aSfix  the 
institution's  official  seal  or  stamp. 
Analysts  review  the  information 
previded  on  the  form  when  they  are 
auditing  accounting  to  determine  the 
veracity  of  the  information  supplied  by 
fiduciaries'  accoimting.  The  analysts 
compare  the  financial  institution's 
information  on  the  form  against  the 
fiduciary's  accounting.  The  purpose  is 
to  prevent  fiduciaries  from  supplying 
false  certification,  embezzling  funds, 
and  to  possibly  prevent  and/or  identify 
fi'aud,  waste  and  abuse  of  government 
funds  paid  to  fiduciaries  on  behalf  of 
VA  beneficiaries. 

Affected  Public:  Individuals  and 
households,  businesses  or  other  for- 


profit,  not-for-profit  institutions,  and 
State,  Local  or  Tribal  Government. 
Estimated  Annual  Burden 

a.  VA  Form  21-4706 — 500  hours. 

b.  VA  Form  21-4706b — 4,500  hours. 

c.  VA  Form  2 1-4  706c— 1,500  hours. 

d.  VA  Form  21-4718—12.500  hours. 

e.  VA  Form  21^718a— 1,250  hours. 
Estimated  Average  Burden  Per 

Respondent 

a.  VA  Form  21-4706 — 30  minutes. 

b.  VA  Form  21-4706b— 27  minutes. 

c.  VA  Form  21-4  706c— 30  minutes. 

d.  VA  Form  21-4718— 2V2  hours. 

e.  VA  Form  21-4718a — 3  minutes. 
Frequency  of  Response:  Annually. 
Estimated  Number  of  Respondents 

a.  VA  Form  21-4706—1,000. 

b.  VA  Form  21^706b— 10,000. 

c.  VA  Form  21-4706c— 3,000. 

d.  VA  Form  21-4718—5,000. 

e.  VA  Form  21-4718a— 25,000. 
Dated:  July  29,  2003. 

By  direction  of  the  Secretary. 
facqueline  Parks, 

IT  Specialist.  Records  Management  Service. 
(FR  Doc.  03-20763  Filed  8-13-03;  8:45  am) 

BIUJNG  CODE  8320-01 -M 


DEPARTIWENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Cemeteries 
and  Memorials;  Notice  of  Availability  of 
Report 

In  compliance  with  section  13  of 
Public  Law  92-463  (Federal  Advisory 
Committee  Act),  notice  is  hereby  given 
that  the  Report  of  the  Department  of 
Veterans  Affairs  Advisory  Committee  on 
Cemeteries  and  Memorials  for  Fiscal 
Years  2001-2002  has  been  issued.  The 
Report  summarizes  activities  and 
recommendations  of  the  Committee  on 
matters  relative  to  programs,  policies, 
and  goals  of  the  National  Cemetery 
Administration.  It  is  available  for  public 
inspection  at  two  locations:  Mr.  Richard 
Yamall,  Federal  Advisory  Committee 
Desk,  Library  of  Congress,  Anglo- 
American  Acquisition  Division, 
Government  Documents  Section,  Room 
LM-B42,  101  Independence  Avenue, 
SE.,  Washington,  DC  20540-4172;  and. 
Department  of  Veterans  Affairs, 
National  Cemetery  Administration, 
Suite  400.  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

Dated:  August  1.  2003. 

By  Direction  of  the  Secretary 
E.  Phillip  Riggin, 
Committee  Management  Officer. 
[FR  Doc.  03-20734  Filed  8-13-03;  8:45  am] 
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Register  Agen<  ;y  prepared  corrections  are 
issued  as  signe  d  documents  and  appear  in 
ttie  appropriate  document  calegones 
elsewtiere  in  th  i  issue 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
tfie  Raritan  and  Sandy  Hook  Bay, 
Combined  Erosion  and  Storm  Damage 
Reduction  Project,  Borough  of 
Highlands,  Monmouth  County,  NJ 

Correction 

In  notice  document  03-20265 
beginning  on  page  47299  in  the  issue  of 


Friday,  August  8,  2003,  make  the 
following  correction: 

On  page  47300,  in  the  first  column,  in 
the  first  full  peiragraph,  in  the  third  line 
from  the  bottom,  "1966"  should  read 
"1996". 

(PR  Doc.  C3-20265  Filed  8-13-03;  8:45  am] 
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Proposed  Rule 


48668  Federal  Register  /  Vol. 

DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Part  $7 
RIN  1219-AB24 

Diesel  Particiilate  Matter  Exposure  of 
Underground  Metal  and  Nonmetai 
Miners 


68,  No.  157 /Thursday,  August  14,  2003 / Proposed  Rules 


agency:  Mini  Safety  and  Health 
Administrati(  n  (MSHA),  Labor. 
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addressing  certain  exceptions  to  the 
concentration  limits;  §  57.5060(e), 
prohibiting  use  of  personal  protective 
equipment  to  comply  with  the 
concentration  limits;  §  57.5060(f) 
prohibiting  use  of  administrative 
controls  to  comply  with  the 
concentration  limits,  and  §57.5062, 
addressing  the  diesel  particulate  control 
plan.  Also,  MSHA  intends  to  make 
conforming  changes  in  this  rulemaking 
to  existing  §  57.5061 .  addressing 
compliance  determinations;  §57.5071, 
addressing  exposure  monitorigjg;  and 
§  57.5075.  addressing  recordkeeping 
requirements. 

MSHA  has  incorporated  into  the 
record  of  this  rulemaking  the  existing 
rulemaking  record,  including  the  risk 
assessment  to  the  January  19,  2001 
standard.  Commenters  are  encouraged 
to  submit  additional  evidence  of  new 
scientific  data  related  to  the  health  risk 
to  underground  metal  and  nonmetai 
miners  from  exposure  to  DPM. 

MSHA  encourages  mine  operators  to 
submit  information  in  response  to  these 
provisions,  including  their  current 
experiences  with  controlling  miners' 
exposures  to  DPM. 

In  addition,  under  the  terms  of  the 
settlement  agreement,  MSHA  agreed  to 
propose  to  change  the  existing  DPM 
surrogate  from  total  carbon  to  elemental 
carbon  for  both  the  interim  DPM  limit 
currently  in  effect  and  the  final  DPM 
limit  that  is  applicable  after  January  19, 
2006.  In  the  Agency's  Advance  Notice  of 
Proposed  Rulemaking  published  on 
September  25.  2002  (67  FR  60199), 
MSHA  notified  the  mining  community 
that  this  rulemaking  would  revise  both 
the  interim  concentration  limit  of  400 
micrograms  per  cubic  meter  of  air  and 
the  final  concentration  limit  of  160 
micrograms  per  cubic  meter  of  air  under 
§  57.5060  (a)  and  (b)  of  the  existing 
standard.  Some  commenters  to  the 
ANPRM  recommended  that  MSHA 
propose  separate  rulemakings  for 
revising  the  interim  and  final  DPM 
limits  to  give  MSHA  an  opportunity  to 
gather  further  information  to  establish  a 
final  DPM  limit.  The  Agency  agrees,  and 
solicits  information  that  would  lead  to 
an  appropriate  final  DPM  standard.  The 
Agency  will  propose  a  separate 
rulemaking  to  amend  the  existing  final 
concentration  limit  in  the  near  future. 
With  regard  to  the  final  DPM  limit  of 
160  micrograms,  MSHA  requests 
comments  on  an  appropriate  final  DPM 
limit. 


DATES:  All  comments  on  the  proposed 
rule,  including  post-hearing  comments, 
must  be  received  by  October  14,  2003. 
The  public  hearing  dates  and  locations 
are  listed  in  the  Public  Hearings  section 
under  SUPPLEMENTARY  INFORMATION. 
Individuals  or  organizations  wishing  to 
make  oral  presentations  for  the  record 
should  submit  a  request  at  least  5  days 
prior  to  the  hearing  dates. 

ADDRESSES:  Comments  must  be  clearly 
identified  as  such  and  may  be 
transmitted  electronically  to 
coinments@msha.gov,  by  facsimile  to 
(202)  693-9441,  or  by  regular  mail  or 
hand  delivery  to  MSHA,  Office  of  ^ 

Standards,  Regulations,  and  Variances, 
1100  Wilson  Blvd.,  Room  2313, 
Arlington,  Virginia  22209-3939.  We 
intend  to  post  comments  on  our  website 
shortly  after  they  are  received. 

Information  Collection  Requirements;- 
Comments  concerning  information 
collection  requirements  must  be  clearly 
identified  as  such  emd  sent  to  both 
MSHA  and  the  Office  of  Management 
and  Budget  (OMB)  as  follows: 

(1)  Send  information  collection 
comments  to  MSHA  at  the  addresses 
above. 

(2)  Send  comments  to  OMB  by  regular 
mail  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  725  17th 
Street,  NW.,. Washington,  DC  20503, 
Attn:  Desk  Officer  for  MSHA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marvin  W.  Nichols,  Jr.,  Director,  Office 
of  Standards,  Regulations,  and 
Variances,  MSHA,  1100  Wilson  Blvd., 
Room  2313,  Arlington,  Virginia  22209- 
3939,  Nichols-Marvin@msha.gov,  (202) 
693-9440  (telephone),  or  (202)  693- 
9441  (facsimile). 

You  can  access  this  proposed  rule  and 
the  Preliminary  Regulatory  Economic 
Analysis  (PREA)  at  http:// 
www.msha.gov.  You  can  obtain  these 
documents  in  alternative  formats,  such 
as  large  print  and  electronic  files,  by 
contacting  MSHA. 

SUPPLEMENTARY  INFORMATION: 

I.  Public  Hearings 

The  public  hearings  will  begin  at  9 
a.m.  and  will  end  after  the  last 
scheduled  speaker  testifies.  The 
hearings  will  be  held  on  the  following 
dates  at  the  locations  indicated: 


Date 


Location 


Telephone 


September  16 


2003 


University   Park   Marriott,   480  Wakara 
Way,  Salt  Lake  City,  UT  84108. 


(801)581-1000 
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Date 


Septemt)er  18,  2003 
September  23,  2003 


Location 


Telephone 


Renaissance  St.  Louis  Hotel  Airport, 
9801  Natural  Bridge  Road,  St.  Louis, 
MO  63134. 

Hilton  Pittsburgh,  600  Commonwealth 
Place,  Pittsburgh,  PA  15222. 


(314)429-1100 
(412)  391-4600 


The  hearings  will  begin  with  an 
opening  statement  from  MSHA, 
followed  by  an  opportunity  for  members 
of  the  public  to  make  oral  presentations. 
You  do  not  have  to  make  a  written 
request  to  speak.  Speakers  will  speak  in 
the  order  that  they  sign  in.  Any 
unallotted  time  will  be  made  available 
for  persons  making  same-day  requests. 
At  the  discretion  of  the  presiding 
official,  the  time  allocated  to  speakers 
for  their  presentation  may  be  limited. 
Speakers  and  other  attendees  may  also 
present  information  to  the  MSHA  panel 
for  inclusion  in  the  rulemaking  record. 

The  hearings  will  be  conducted  in  an 
informal  maimer.  The  hearing  panel 
may  ask  questions  of  speakers.  Although 
formal  rules  of  evidence  or  cross 
examination  will  not  apply,  the 
presiding  official  may  exercise 
discretion  to  ensure  the  orderly  progress 
of  the  hearing  and  may  exclude 
irrelevant  or  unduly  repetitious  material 
and  questions. 

A  verbatim  transcript  of  the 
proceedings  will  be  included  in  the 
rulemaking  record.  Copies  of  this 
transcript  will  be  available  to  the  public, 
and  can  be  viewed  at  http:// 
www.msha.gov. 

MSHA  will  accept  post-hearing 
written  comments  and  other  appropriate 
data  for  the  record  from  any  interested 
party,  including  those  not  presenting 
oral  statements,  prior  to  the  close  of  the 
comment  period  on  October  7,  2003. 

n.  Background 

On  January  19,  2001,  MSHA 
published  a  final  rule  addressing  diesel 
particulate  matter  exposure  in 
underground  metal  and  nonmetai  mines 
(66  FR  5706,  amended  on  February  27, 
2002  at  67  FR  9180).  The  final  rule 
established  new  health  standards  for 
underground  metal  and  nonmetai  mines 
that  use  equipment  powered  by  diesel 
engines.  The  effective  date  of  the  rule 
was  listed  as  March  20,  2001.  On 
January  29,  2001,  AngloGold  (Jerritt 
Canyon)  Corp.  and  Kennecott  Greens 
Creek  Mining  Company  filed  a  petition 
for  review  of  the  final  rule  in  the  District 
of  Columbia  Circuit  Court  of  Appeals. 
On  February  7,  2001,  the  (Borgia 
Mining  Association,  the  National 
Mining  Association,  the  Salt  Institute, 
and  the  Methane  Awareness  Resource 
Group  (MARG)  Diesel  Coalition  filed  a 


similar  petition  in  the  Eleventh  Circuit. 
On  March  14,  2001,  Getchell  Gold 
Corporation  petitioned  for  review  of  the 
rule  in  the  District  of  Columbia  Circuit. 
The  three  petitions  were  consolidated 
and  are  pending  in  the  District  of 
Columbia  Circuit.  The  United 
Steelworkers  of  America  (USWA) 
intervened  in  the  litigation. 

While  these  challenges  were  pending, 
the  AngloGold  petitioners  filed  with 
MSHA  an  application  for 
reconsideration  and  amendment  of  the 
final  rule  and  to  postpone  the  effective 
date  of  the  final  rule  pending  judicial 
review.  The  Georgia  Mining  petitioners 
similarly  filed  with  MSHA  a  request  for 
an  administrative  stay  or  postponement 
of  the  effective  date  of  the  rule.  On 
March  15,  2001,  MSHA  delayed  the 
effective  date  of  the  rule  until  May  21, 
2001,  in  accordance  with  a  January  20, 
2001  memorandum  from  the  President's 
Chief  of  Staff  (66  FR  15032).  The  delay 
was  necessary  to  give  Department  of 
Labor  officials  the  opportunity  for 
further  review  and  consideration  of  new 
regulations.  On  May  21,  2001  (66  FR 
27863),  MSHA  published  a  notice  in  the 
Federal  Register  delaying  the  effective 
date  of  the  final  rule  until  July  5,  2001. 
The  purpose  of  this  delay  was  to  allow 
the  Department  of  Labor  the  opportunity 
to  engage  in  further  negotiations  to 
settle  the  legal  challenges  to  this  rule. 

First  Partial  Settlement  Agreement 

As  a  result  of  a  partial  settlement 
agreement  vdth  the  litigants,  MSHA 
published  two  documents  in  the 
Federal  Register  on  July  5,  2001 
addressing  the  January  19,  2001  DPM 
rule.  One  document  (66  FR  35518) 
delayed  the  effective  date  of 
§  57.5066(b)  regarding  the  tagging 
provision  of  the  maintenance  standard; 
clarified  the  effective  dates  of  certain 
provisions  of  the  final  rule;  and 
included  correction  amendments. 

The  second  document  (67  FR  35521) 
proposed  a  rule  to  clarify 
§§  57.5066(b)(1)  and  (b)(2)  regarding 
maintenance  and  to  add  a  new 
subparagraph  (b)(3)  to  §  57.5067 
regarding  the  transfer  of  existing 
equipment  between  undergroimd  mines. 
MSllA  published  these  changes  as  a 
final  rule  on  February  27,  2002  (67  FR 
9180),  with  an  effective  date  of  March 
29,  2002. 


Under  the  first  partial  settlement 
agreement,  MSHA  also  conducted  joint 
sampling  with  industry  and  labor  at  31 
underground  metal  and  nonmetai  mines 
to  determine  existing  concentration 
levels  of  DPM:  to  assess  the  performance 
of  the  SKC  submicron  dust  sampler  with 
the  NIOSH  Method  5040;  to  assess  the 
feasibility  of  achieving  compliance  with 
the  standard's  concentration  limits  at 
the  31  mines;  and  to  assess  the  impact 
of  interferences  on  samples  collected  in 
the  metal  and  nonmetai  underground 
mining  environment  before  the  limits 
established  in  the  final  rule  become 
effective.  The  final  report  was  issued  on 
January  6,  2003. 

Second  Partial  Settlement  Agreement 

Settlement  negotiations  continued  on 
the  remaining  unresolved  issues  in  the 
litigation.  On  July  15,  2002,  the  parties 
signed  an  agreement  that  is  the  basis  for 
this  proposed  rule.  On  July  18,  2002, 
MSHA  published  a  notice  in  the  Federal 
Register  (67  FR  47296)  announcing  that 
the  following  provisions  of  the  January 
19,  2001  rule  would  become  effective  on 
July  20,  2002: 

(a)  §  57.5060(a),  addressing  the 
interim  concentration  limit  of  400 
micrograms  of  toted  carbon  per  cubic 
meter  of  air; 

(b)  §57.5061,  compliance 
determinations;  and 

(c)  §57.5071,  environmental 
monitoring. 

The  notice  also  announced  that  the 
following  provisions  of  the  rule  would 
continue  in  effect: 

(a)  §  57.5065,  Fueling  practices; 

(b)  §  57.5066,  Maintenance  standards; 
{c)§  57.5067,  Engines; 

(d)  §  57.5070,  Miner  training;  and 

(e)  §  57.5075,  Diesel  particulate 
records,  as  they  relate  to  the 
requirements  of  the  rule  that  are  in 
effect  on  July  20.  2002. 

The  notice  also  stayed  the 
effectiveness  of  the  following  provisions 
pending  completion  of  rulemaking: 

(a)  §  57.5060(d).  permitting  miners  to 
work  in  areas  where  the  level  of  diesel 
particulate  matter  exceeds  the 
applicable  concentration  limit  with 
advance  approval  from  the  Secretary; 

(b)  §  57.5060(e).  prohibiting  the  use  of 
personal  protective  equipment  to 
comply  with  the  concentration  limits; 
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elemental  carbon.  Although  the  final 
limit  is  not  a  part  of  this  proposed  rule, 
MSHA  solicits  comments  on  an 
appropriate  final  DPM  limit. 

rV.  ExfBcutive  Summary  of  the  31-Mine 
Study 

The  following  is  the  executive 
summary  from  "MSHA's  Report  on  Data 
Collected  During  a  Joint  MSHA/Industry 
Study  of  DPM  Levels  in  Underground 
Metal  And  Nonmetal  Mines"  (31-Mine 
Study)  signed  by  MSHA  on  January  6, 
2003.  The  Preliminary  Regulatory 
Economic  Analysis  (PREA)  for  this 
proposed  rule  is  not  based  on  the  31- 
Mine  Study. 

On  January  19,  2001,  MSHA  published  a 
final  standard  on  exposure  of  underground 
metal  and  nonmetal  miners  to  diesel 
particulate  matter  (DPM).  The  rule  was  to 
become  effective  60  days  later,  however, 
prior  to  the  effective  date,  the  rule  was 
challenged  by  industry  trade  associations  and 
mining  companies.  The  United  Steelworkers 
of  America  (USVVA)  also  intervened  in  the 
litigation.  In  June  2001.  agreement  was 
reached  on  some  of  the  issues  in  dispute.  The 
parties  further  agreed  to  conduct  a  study 
involving  joint  in-mine  DPM  sampling  to 
determine  existing  concentration  levels  of 
DPM  in  operating  mines  and  to  measure  DPM 
levels  in  the  presence  of  known  or  suspected 
interferences.  The  goals  of  the  study  were  to 
use  the  sampling  results  and  related 
information  to  assess: 
— The  validity,  precision  and  feasibility  of 
the  sampling  and  analysis  method 
specified  by  the  diesel  standard  (NIOSH 
Method  5040); 
— The  magnitude  of  interferences  that  occur 
when  conducting  enforcement  sampling 
for  total  carbon  as  a  surrogate  for  diesel 
particulate  matter  (DPM)  in  mining 
environments;  and 
— The  technological  and  economic  feasibility 
of  the  underground  metal  and. nonmetal 
(MNM)  mine  operators  to  achieve 
compliance  with  the  interim  and  final 
DPM  concentration  limits. 
The  parties  developed  a  joint  MSHA/ 
Industry  study  protocol  to  guide  sampling 
and  analysis  of  DPM  levels  in  31  mines.  The 
parties  also  developed  four  subprotocols  to 
guide  investigations  of  the  known  or 
suspected  interferences,  which  included 
mineral  dust,  drill  oil  mist,  oil  mist  generated 
during  ammonium  nitrate/fuel  oil  (ANFO) 
loading  operations,  and  environmental 
tobacco  smoke  (ETS).  The  parties  also  agreed 
to  study  other  potential  sampling  problems, 
including  any  manufacturing  defects  of  the 
DPM  sampling  cassette. 

Major  conclusions  drawn  from  the  study 
are  as  follows: 

— The  analytical  method  specified  by  the 
diesel  standard  gives  an  accurate  measure 
of  the  TC  content  of  a  filter  sample  and  the 
analytical  method  is  appropriate  for 
making  compliance  determinations  of  DPM 
exposures  of  underground  metal  and 
nonmetal  miners. 
— SKC  satisfactorily  addressed  concerns  over 
defects  in  the  DPM  sampling  cassettes  and 


availability  of  cassettes  to  both  MSHA-and 
mine  operators. 

— Compliance  with  both  the  interim  and  final 
concentration  limits  may  be  both 
technologically  and  economically  feasible 
for  metal  and  nonmetal  underground 
mines  in  the  study.  MSHA,  however,  has 
limited  in-mine  documentation  on  DPM 
control  technology.  As  a  result,  MSHA's 
position  on  feasibility  does  not  reflect 
consideration  of  current  complications 
with  respect  to  implementation  of  controls, 
such  as  retrofitting  and  regeneration  of 
filters.  MSHA  acknowledges  that  these 
issues  may  influence  the  extent  to  which 
controls  are  feasible.  The  Agency  is 
continuing  to  consult  with  the  National 
Institute  of  Occupational  Safety  and 
Health,  industry  and  labor  representatives 
on  the  availability  of  practical  mine  worthy 
filter  technology. 

— The  submicron  impactor  was  effective  in 
removing  the  mineral  dust,  and  therefore 
its  potential  interference,  from  DPM 
samples.  Remaining  interference  from 
Cctfbonate  interference  is  removed  by 
subtracting  the  4lh  organic  peak  from  the 
analysis.  No  reasonable  method  of 
sampling  was  found  to  eliminate 
interferences  from  oil  mist  or  that  would 
effectively  measure  DPM  levels  in  the 
presence  of  ETS  with  TC  as  the  surrogate. 
Results  and  findings  of  the  study  are 
summarized  below.       , 

Sampling  at  31  Mines 

There  are  a  number  of  methods  that  can 
measure  DPM  concentrations  with  reasonable 
accuracy  when  it  is  at  high  concentrations 
and  the  purpose  is  exposure  assessment. 
These  methods  do  not  at  this  time  provide 
the  accuracy  required  to  support  compliance 
determinations  at  the  concentration  levels 
required  to  be  achieved  under  the  DPM  rule. 
The  NIOSH  Method  5040  provides  an 
accurate  method  of  determining  the  total 
carbon  content  of  a  sample  collected  in  any 
underground  metal  or  nonmetal  mine  when 
the  submicron  impactor  is  used.  MSHA's 
January  2001  regulation  requires  using  total 
carbon  (TC)  as  a  surrogate  for  DPM  because 
a  consistent  quantitative  relationship  has 
been  established  between  total  carbon 
concentrations  and  the  concentration  of  DPM 
as  a  whole.  TC  concentrations  measured 
during  the  study  ranged  from  13  to  2065 
H/m^.  with  a  mean  of  345  n/m^.  To  put  these 
sampling  results  into  context,  the  interim 
concentration  limit  specified  in  the  final  rule, 
effective  after  July  19,  2002,  is  400 
micrograms  of  TC  per  cubic  meter  of  air 
(n/m^).  The  final  concentration  limit  is  160 
micrograms  of  TC  per  cubic  meter  of  air 
(ji/m^),  effective  after  January  19.  2006. 

TC  concentrations  at  the  non-trona  mines 
were  four  to  five  times  higher  than  at  the 
trona  mines.  TC  concentrations  measured 
using  area  samples  were  found  to  be  38  to  62 
percent  of  the  levels  found  using 
occupational  or  personal  samples. 

/nter/erences 

The  submicron  impactor  removes  94%  of 
the  mineral  dust  from  DPM  samples. 
Remaining  carbonate  interference,  if  any,  is 
removed  by  subtracting  the  4th  organic  peak 
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from  the  analysis.  For  typical  gold  mine 
samples,  the  interference  from  elemental 
carbon  (graphite)  would  be  less  than  1.5 
(i/m^.  The  use  of  the  impactor  also  eliminates 
the  need  to  acidify  samples,  including 
samples  from  trona  mines.  For  typical  non- 
acidified  trona  mine  samples,  the 
interference  irom  bicarbonate  would  be  less 
than  0.5  ji/m^.  Overload  of  particulate  matter 
on  the  impactor  substrate  to  the  filter  was  not 
observed. 

Interference  from  drill  oil  mist  was  found 
on  personal  samples  collected  on  the  drillers 
and  on  area  samples  collected  in  the  stope 
where  drilling  was  being  performed.  Use  of 
a  dynamic  blank  did  not  eliminate  drill  oil 
mist  interference.  Tests  to  confirm  whether 
oil  mist  from  ANFO  loading  operations  could 
be  interference  were  not  conclusive.  Blasting 
did  not  interfere  with  diesel  particulate 
measurements.  MSHA  found  no  reasonable 
method  of  sampling  to  eliminate 
interferences  from  oil  mist  when  TC  is  used 
as  the  surrogate. 

No  reliable  marker  was  identified  for 
confirming  the  presence  of  ETS  in  an 
atmosphere  containing  DPM.  Use  of  the 
impactor  does  not  remove  the  ETS  ais  an 
interferent.  No  reasonable  method  of 
sampling  was  found  that  would  effectively 
measure  DPM  levels  in  the  presence  of  ETS 
with  TC  as  the  surrogate. 

Laboratory  Analytical  Procedures  and 
Sampling  Cassettes 

Intra-  and  inter-laboratory  analytical 
imprecision  appear  to  be  in  line  with  other 
airborne  contaminants  monitored  by  MSHA 
and  other  regulatory  agencies.  Each  of  the 
samples  collected  in  the  study  was  analyzed 
twice  for  TC  content.  To  do  this,  two 
standard  punches  were  taken  from  each 
exposed  and  each  unexposed  [i.e.,  control) 
filter.  One  punch  was  always  analyzed  using 
the  same  instrument  in  MSHA's  laboratory. 
The  second  punch  from  the  same  filter  was 
either  analyzed  in  MSHA's  laboratory  using 
one  of  two  different  instruments  or  sent  out 
to  one  of  three  other  laboratories,  NIOSH, 
Nat  I  SCO  or  Clayton. 

The  supplier  has  satisfactorily.addressed 
concerns  over  possible  manufacturing  defects 
in  the  specialized  SKC  DPM  sampling 
cassette.  MSHA  believes  that  the 
performance  of  this  cassette  will  be  adequate 
for  compliance  sampling  purposes. 


Technological  Feasibility 

Technological  feasibility  for  mine 
operators  to  achieve  compliance  with  the 
interim  and  final  DPM  concentration  limits 
was  assessed  for  the  31  mines  in  the  study 
on  a  mine-by-mine  basis  using  a 
computerized  Microsoft®  7  Excel 
spreadsheet  program  called  the  Estimator, 
combined  with  sampling  results  from  the  31 
mines.  The  Estimator  mathematically 
calculates  the  effect  of  any  combination  of 
engineering  and  ventilation  controls  on 
existing  DPM  concentrations  in  a  given 
production  area  of  a  mine.  The  analyses  were 
based  on  the  highest  DPM  sample  result 
obtained  at  each  mine  and  all  major  DPM 
emission  sources  at  each  mine  plus  spare 
equipment. 

MSHA,  however,  has  limited  in-mine 
documentation  on  DPM  control  technology. 


Moreover,  these  sampling  results  were 
obtained  at  a  time  that  few  mine  operators 
had  implemented  controls  to  reduce  DPM 
concentrations  at  the  subject  mines.  As  a 
result,  MSHA's  position  on  feasibility  does 
not  reflect  consideration  of  current 
complications  with  respect  to 
implementation  of  controls,  such  as 
retrofitting  and  regeneration  of  filters.  MSHA 
acknowledges  that  these  issues  may 
influence  the  extent  to  which  controls  are 
feasible.  The  Agency  is  continuing  to  consult 
with  the  National  Institute  of  Occupational 
Safety  and  Health,  industry  and  labor 
representatives  on  the  availability  of  practical 
mine  worthy  filter  technology. 

The  study  found  that  five  mines  were 
already  in  comphance  with  the  interim 
concentration  limit,  and  another  two  mines 
were  already  in  compliance  with  the  lower, 
final  concentration  limit.  The  Estimator 
predicted  that  eleven  of  the  31  mines  could 
achieve  compliance  with  both  limits  through 
installation  of  DPM  filters  alone.  Ventilation 
upgrades  were  specified  for  only  5  of  the  31 
mines  in  this  study,  and  then  only  to  achieve 
the  final  concentration  limit. 

The  Estimator  predicted  that  compliance 
with  the  interim  and  final  concentration 
limits  would  be  possible  without  requiring 
major  ventilation  installations  (new  main  fan, 
repowering  main  fan,  etc.)  or  requiring 
environmental  cabs  as  a  means  of  controlling 
DPM  at  any  of  the  31  mines.  Industry 
commenters  questioned  whether  practical 
mine-worthy  filters  were  available  for  all 
engine  sizes  and  whether  more  expensive 
controls  would  be  necessary. 

Economic  Feasibility 

Yearly  costs  for  complying  with  both  the 
interim  and  final  concentration  limits  were 
determined  for  each  of  the  31  mines  in  the 
study.  Cost  estimates  included  the  purchase 
cost  of  DPM  controls  specified  for  that  mine 
in  the  technological  feasibility  assessment, 
plus  related  installation  and  operating  costs. 
The  aggregate  yearly  cost  for  all  31  mines  to 
comply  with  the  interim  limit  was  estimated 
to  be  $2.1  million.  Compliance  with  the  final 
limit  was  estimated  to  cost  an  additional  $1.1 
million  (in  2002  dollars).  The  yearly  total  to 
comply  with  both  the  interim  and  final 
concentration  limits  was  estimated  to  he  $3.2 
million.  The  estimated  costs  in  this  report  are 
based  on  the  accuracy  of  the  Estimator  as 
reported  in  Appendix  A.  and  therefore,  do 
not  include  consideration  of  current 
implementation  complications  that  could 
increase  compliance  costs. 

MSHA  concludes  that  a  regulation  is 
economically  infeasible  if  it  would  threaten 
an  industry's  viability  or  competitive 
structure.  In  rulemaking,  economic 
feasibility,  as  well  as  technological 
feasibility,  is  not  defined  for  individual 
firms,  but  for  an  industry.  As  a  screening 
device,  MSHA  has  historically  questioned 
economic  feasibility  if  yearly  compliance 
costs  equal  or  exceed  one  percent  of  an 
industry's  annual  revenues. 

MSHA  developed  a  rough  estimate  of 
annual  mine  revenues  using  each  mine's 
annual  employee  work  hours  and  the 
production  value  per  employee  hour  for  the 
commodity  produced.  Summing  the 


individual  revenue  figures  resulted  in  an 
estimate  of  total  revenues  for  the  31  mines  in 
the  study  of  $1.8  billion  in  2000. 

On  this  basis.  MSHA  estimates  that  the  31 
mines  in  the  study  would  incur  yearly  costs 
equal  to  0.12  percent  of  their  annual 
revenues  to  comply  with  the  interim 
concentration  limit  and  additional  yearly    , 
costs  equal  to  0.06  percent  of  their  annual 
revenues  to  comply  with  the  final 
concentration  limit.  To  comply  with  both  the 
interim  and  final  concentration  limits,  the  31 
mines  would  incur  yearly  costs  equal  to  0.18 
percent  of  their  annual  revenues.  Since 
estimated  yearly  compliance  costs  are  less 
than  the  screening  benchmark  of  one  percent 
or  more  of  annual  revenues,  the  data  in  this 
report  supports  a  finding  that  the  interim  and 
final  concentration  limits  are  economically 
feasible.  Industry  questions  whether  all  costs 
for  active  filter  regeneration  were  considered 
and  whether  the  proper  controls  (that  is, 
filters)  were  used  in  the  cost  analysis.  In 
particular,  industry  questions  whether 
compliance  with  the  interim  concentration 
limit  would  require  some  mine  operators  to 
make  major  ventilation  upgrades  in  their 
mines. 

V.  Compliance  Assistance 

A.  Basejine  Sampling  Summary 

Under  the  DPM  Settlement 
Agreement,  MSHA  agreed  to  provide 
compliance  assistance  to  the  metal  and 
nonmetal  underground  mining  industry 
for  a  one-year  period  from  July  20,  2002 
through  July  19,  2003.  As  part  of 
MSHA's  compliance  assistance 
activities,  the  Agency  conducted 
baseline  sampling  of  miners'  personal 
exposures  at  every  underground  mine 
covered  by  the  existing  regulation.  The 
results  of  this  samoling  were  used  by 
MSHA  in  this  preamble  to  estimate 
current  DPM  exposure  levels  in  these 
mines.  These  sampling  results  also 
assist  mine  operators  in  developing 
compliance  strategies  based  on  actual 
exposure  levels.  This  compliance 
assistance  sampling  began  in  October 
2002. 

This  section  summarizes  the 
analytical  results  of  885  personal  DPM 
samples  collected  from  171  mines 
between  October  30,  2002  and  March 
26,  2003  as  part  of  a  compliance 
assistance  initiative.  Eleven  of  the  885 
samples  were  invalid  samples  due  to 
abnormal  sample  deposits,  broken 
cassettes  or  filters,  contaminated  backup 
pads,  or  instrument  or  pump  failure. 
Table  V-1  lists  the  frequencies  of 
invalid  samples  within  each 
commodity. 

The  mines  that  were  sampled  produce 
clay,  sand,  gypsum,  copper,  gold, 
platinum,  silver,  gem  stones,  dimension 
marble,  granite,  lead-zinc,  limestone, 
lime,  potash,  molybdenum,  salt,  trona, 
and  other  miscellaneous  metal  ores. 
These  commodities  were  grouped  into 
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commodities 
this  analysis 
mine).  Some 
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four  general  :ategories  for  calculating 
summary  staistics:  metal,  stone,  trona, 
and  other  no  imetal  (N/M)  mines.  These 
categories  wi  ire  selected  to  be  consistent 
with  the  cate  gories  used  for  analysis  of 
data  for  the  :^-Mine  Study.  Most 

are  well  represented  in 
(average  of  5.1  samples  per 
of  these  mines,  such  as  the 
gold  mines,  tave  an  average  of  only  2.0 
samples  per  nine.  MSHA  is  conducting 
additional  cc  mpliance  assistance 
sampling  at  mese  mines,  however,  the 
results  are  n(  it  available  for  inclusion  in 
this  analysis  Table  V-2  lists  the  number 


of  samples  for  each  category  of 
commodity. 

MSHA  used  the  same  sampling 
strategies  for  collecting  baseline  samples 
as  it  intends  to  use  for  collecting 
samples  for  enforcement  purposes. 
These  sampling  procedures  are 
described  in  the  Metal  and  Nonmetal 
Health  Inspection  Procedures  Handbook 
(PH90-IV-4),  Chapter  A,  "Compliance 
Sampling  Procedures"  and  Draft 
Chapter  T,  "Diesel  Particulate  Matter 
Sampling."  Chapter  A  includes  detailed 
guidelines  for  selecting  and  obtaining 
personal  samples  for  various 


contaminants.  All  personal  samples 
were  collected  for  the  miner's  full-shift 
regardless  of  the  number  of  hours 
worked,  and  in  the  miner's  breathing 
zone.  For  the  874  valid  personal 
samples,  83%  were  collected  for  at  least 
eight  hours.  Total  and  elemental  carbon 
levels,  as  well  as  DPM  levels,  are 
reported  in  units  of  micrograms  per 
cubic  meter  for  an  8-hour  full  shift 
equivalent. 

The  equation  used  to  calculate  a  480- 
minute  (8-hour)  full  shift  equivalent 
(FSE)  exposure  of  total  carbon  is  Total 
Carbon  Concentration  = 


[ECxl.3]or[OC  +  EC](ng/cm-)  X  A(cm')  x  1,000  (L/m') 


Where: 

EC  =  The  coA-ected  elemental  carbon 

concentrat  on  measured  in  the 

thermal/o[  tical  carbon  analyzer 
OC  =  The  CO  rected  organic  carbon 

concentrat  on  measured  in  the 

thermal/oj  tical  carbon  analyzer 
A  =  The  surf  ice  area  of  the  deposit  on 

the  filter  n  edia  used  to  collect  the 
.    sample 
Flow  Rate  =  "low  rate  of  the  air  pump 

used  to  CO  lect  the  sample  measured 

in  Liters  p  !r  minute 
480  minutes  =  Standardized  eight-hour 

workshift 

All  levels  )f  carbon  or  DPM  are 
reported  in  f  -hour  full  shift  equivalent 
(FSE)  total  ci  irbon  concentrations 
measured  in  ng/m'. 

Because  pi  trsonal  sampling  was 
conducted  a:  id  no  attempt  was  made  to 
avoid  interfe  rence  from  cigarette  smoke 
or  other  orga  nic  carbon  sources,  total 
carbon  was  n  Iso  calculated  using  the 
formula  pres  cribed  in  the  DPM 
settlement  aj  :reement: 

Total  Carh  3n  Concentration  =  EC  x 
1.3. 

MSHA  agi  3ed  to  use  the  lower  of  the 
two  values  (  !C  x  1.3  or  EC  -i-  OC)  for 
enforcement  until  a  final  rule  is 
published  raflecting  EC  as  the  surrogate. 

MSHA  colected  DPM  samples  with 
SKC  submic  on  dust  samplers  that  use 


Flow  Rate  (Lpm)  x  480  (minutes) 


Dorr-Oliver  cyclones  and  submicron 
impactors.  The  samples  were  analyzed 
either  at  MSHA's  Pittsburgh  Safety  and 
Health  Technology  Center,  Dust 
Division  Laboratory  or  at  the  Clayton 
Laboratory  using  MSHA  Method  P-13 
(NIOSH  Analytical  Method  5040, 
NIOSH  Manual  ofAnalvtical  Methods 
(NMAM),  Fourth  Edition,  September  30, 
1999)  for  determining  the  total  carbon 
content.  Each  sample  was  analyzed  for 
organic,  elemental,  and  carbonaceous 
carbon  and  calculated  total  carbon.  Raw 
analytical  results  from  both  laboratories 
as  well  as  administrative  information 
about  the  sample  are  stored 
electronically  in  MSHA's  Laboratory 
Information  Management  System. 

If  a  raw  carbon  result  was  greater  than 
or  equal  to  30  ng/cm-  of  EC  or  40  \ig/ 
cm-  of  TC  from  the  exposed  filter 
loading,  then  the  analysis  was  repeated 
using  a  separate  punch  of  the  same 
filter.  The  results  of  these  two  analyses 
were  then  averaged.  The  companion 
dynamic  blank  was  also  tested  for  the 
same  analytes.  Otherwise,  an  unexposed 
filter  from  the  same  manufacturer's  lot 
was  used  to  correct  for  background 
levels.  In  the  event  the  initial  total 
carbon  result  was  greater  than  IOOkc  Hg/ 
cm-,  a  smaller  punch  of  the  same 
exposed  filter  (in  duplicate  and 
corresponding  blank)  was  taken  arid 


used  in  the  analysis.  Blank-corrected 
averaged  results  were  used  in  the 
analysis  when  the  sample  was  tested  in 
duplicate. 

Generally  the  lowest  reporting  limit  is 
3tc  ^g/cm-.  However,  for  this  analysis, 
MSHA  used  all  results  below  this  limit. 
Due  to  variations  in  the  analytical 
method,  three  samples  have  blank 
corrected  elemental  carbon  results 
slightly  below  One  Hg/m'.  This  occurred 
because  the  corresponding  blank  filters 
have  TC  results  slightly  more  than  the 
exposed  filter.  Median  values  are  not 
affected  by  the  distribution  of  data  and 
MSHA  included  them  where 
appropriate. 

The  electronic  records  of  the  885 
samples  that  were  available  for  analysis 
were  reviewed  for  inconsistencies. 
Internally  inconsistent  or  extreme 
values  were  questioned,  researched,  and 
verified.  Although  no  samples  were 
invalidated  as  a  result  of  the 
administrative  verification,  eleven 
samples  (1.2%)  were  removed  from  the 
data  set  for  reasons  unrelated  to  the 
values  obtained.  The  reasons  for 
invalidating  these  samples  are  listed  in 
Table  V-1.  Accordingly,  MSHA  has 
included  874  samples  from  miners  in 
the  analyses.  Table  V-2  is  a  list  of  the 
number  of  valid  saunples  by  commodity. 


Table  V-1  .—Reasons  for  Excluding  Samples 


Reason  for  excluding  from  analysis 


Abnormal  Sar  iple 
Cassette/Filtei 
Contaminated 
Instrument  Fa|ure 
Pump  Failed 


Deposit  . 

Broken  

Backup  Pad 


Total 


Metal 


Stone 


Trona 


Other  N/M 


Total 


1 
3 
1 
2 
4 


11 
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Table  V-2.— Number  of  Mines  and  Valid  Samples,  by  Commodity 


Commodity 


Metal  

Stone 

Trona 

Other  N/M 

Total  . 


Number  of 
mines 


36 

109 

3 

23 


171 


Numtjer  of 
valid  samples 


189 

519 

15 

151 


874 


Average  num- 

t>er  of  valid 

samples  tiy 

mine 


5.3 
4.8 

5.0 
6.6 


5.1 


Table  V-3  lists  the  number  of  samples 
collected  by  specific  commodities  at  the 
time  the  data  set  was  compiled  (March 
26,  2003)  and  sorted  by  the  average 
number  of  samples  per  mine.  Although 
MSHA  made  efforts  to  sample  all 
underground  metal  and  nonmetal  mines 
covered  by  this  rulemaking  within  the 
specified  time  fi^me,  several  mines  have 


few  or  no  samples  for  DPM  in  this 
anedysis.  Some  metal  and  nonmetal 
mining  operations  are  seasonal  in  that 
they  are  operated  intermittently  or 
operate  at  less  than  full  production 
during  certain  times.  These  types  of 
variable  production  schedules  limited 
efforts  to  collect  compliance  assistance 
samples.  MSHA  continued  to  collect 


baseline  samples  during  the  compliance 
assistance  period,  especially  at  those 
mines  with  a  low  sampling  frequency  or 
where  no  samples  were  collected  as  of 
March  26,  2003.  Future  analyses  will 
incorporate  all  subsequent  valid 
samples. 


Table  V-3.— Number  of  Valid  Samples  per  Mine  for  Specific  Mines 


Specific  commodity 


gemstones  mining,  N.E.C 

gold  ore  mining,  n.e.c 

dimension  marble  mining 

limestone  

TALC  MINING  ['""[ 

crushed  &  broken  marble  mining 

gypsum  mining 

crushed  &  BROKEN  STONE  MINING,  N.E.C.  

crushed  &  BROKEN  LIMESTONE  MINING,  N.E.C 

CLAY,  CERAMIC  &  REFRACTORY  MINERALS  MINING,  N.E.C 
CONSTRUCTION  SAND  &  GRAVEL  MINING,  N.E.C.   .. 

COPPER  ORE  MINING,  NEC 

CRUSHED  &  BROKEN  SANDSTONE  MINING  .... 

HYDRAULIC  CEMENT  

LIME,  N.E.C 

TRONA  MINING  ,. 

DIMENSION  LIMESTONE  MINING 

LEAD-ZINC  ORE  MINING,  N.E.C „ 

SALT  MINING  

MISCELLANEOUS  METAL  ORE  MINING,  N.E.C.  .. . 

MOLYBDENUM  ORE  MINING  

PLATINUM  GROUP  ORE  MINING  

POTASH  MINING  

SILVER  ORE  MINING,  NEC. 

AVERAGE  OF  ALL  SAMPLES 


Number  of 
mines 


1 

17 

3 

2 

1 
4 
2 
5 
85 
1 
1 
1 
f 
1 
4 
3 
4 
10 
14 
1 
2 
2 
3 
3 
171 


Numt)er  of 
samples 


2 

34 

9 

6 

3 

16 

8 

23 

413 

5 

5 

5 

5 

5 

20 

15 

22 

70 

98 

9 

19 

20 

30 

32 

874 


Average 

samples  per 

mine 


2.0 
2.0 
3.0 
3.0 
3.0 
4.0 
4.0 
4.6 
4.9 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5.0 
5^ 
7.0 
7.0 
9.0 
9.5 
10.0 
10.0 
10.7 
5.1 


There  are  63  different  occupations  in 
underground  metal  and  nonmetal  mines 
represented  in  this  analysis.  The  most 
frequently  sampled  occupations  are 


Blaster,  Drill  Operator,  Front-end 
Loader  Operator,  Truck  Driver,  Scaling 
(Mechanical),  and  Mechanic.  Table  V^ 
lists  the  number  of  valid  samples  by 


occupation  and  commodity.  Only 
occupations  with  14  or  more  samples 
are  listed.  Occupations  with  fewer 
samples  were  aggregated  for  this  table. 


Table  V-4.— Valid  Samples,  by  Occupation  and  Mine  Category 


Occupation 


Truck  Driver  

Front-end  Loader  Operator 

Blaster,  Powder  Gang 

Scaling  (mechanical)  •. , 

Drill  Operator,  Rotary 

Mechanic 


Metal 


55 
23 
9 
1 
0 
6 


Stone 


121 
115 
72 
53 
53 
10 


Trona 


Other  N/M 


7 

13 

19 

9 

5 

19 


Total 


183 

155 

100 

63 

58 

26 
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.  umbo  Perc. 
Operator  .... 


Drill  Operator, 
Mucking  Mach 

Utility  Man  

Scaling  (hand) 
Complete  Loa(4-Haul 
Roof  Bolter, 
Drill  Operator 
Crusher  Oper/)A/orker 
All  Others  Com  bined 


Dump 
Notary  Air  .... 


Reck 


Totals 


,Ti: 


TC  levels 
lower  than 
+  EC  in  663 
samples.  Of 
=  C)C  +  EC 
the  TC  =  EC 
12%  of  the 
V-5  summaries 


c^culated  by  EC  x  1.3  weire 
levels  calculated  by  OC 
%)  of  the  874  baseline 
211  samples  where  TC 
the  lower  value,  64%  of 
1.3  values  were  within 
=  CX:  +  EC  value.  Table 
the  results  of  the 


('6° 
tie: 


WilS 


it: 


Tabi  e  v-5.— Comparison  of  Results  With  400tc  ^g/m^  Calculating  TC  by  OC  +  EC  or  EC  x  1.3 


No  . 
Yes 


Total 


Table  V-6 
found  to  havi  i 
which  the 
interim  400ti 


Operator 

il 

Notary  Air  .... 


Gang 

Jumbo 


Engineer 

Roof  Bolter.  Mounted 
Miner,  Stope 
Clean  Up  Man 
Mucking  Mach  rie  i 
Shuttle  Car,  Diesel 
Drill  Operator. 

Belt  Crew  

Blaster,  Powder ' 

Drill  Operator, 

Complete  Loa<|-Haul-Dump 

Miner,  Drift 

Scaling  (Hand] 

Roof  Bolter, 

Truck  Driver 

Front  End  Loailer 

Drill  Operator, 

Scaling  (Mechi 

Utility  Man 

Supervisor 

Crusher  Oper^or 
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Table  V-4.— Valid  Samples,  by  Occupation  and  Mine  Category— Continued 


Occupation 


Metal 


4 
15 
5 
3 
1 
3 
1 
0 
63 


189 


Stone 


9 
0 

3 
12 
0 
6 
12 
12 
41 


519 


Trona 


15 


Other  N/M 


8 
3 
2 
2 

16 
5 
1 
2 

49 


151 


Total 


21 
18 
18 
17 
17 
14 
14 
14 
156 


874 


baseline  samples  when  determining  the 
TC  level  using  either  EC  x  1.3  or  OC  + 
EC.  Approximately  6.3%  of  results  did 
not  concur  when  measuring  TC  by  the 
two  calculations.  Approximately  15.7% 
of  the  samples  were  above  the  400tc  ^g/ 
m'  interim  concentration  limit  when 
using  TC  =  EC  X  1.3  and  approximately 


19.5%  were  above  the  concentration 
limit  when  using  TC  =  OC  +  EC.  There 
is  93.7%  concurrence  between  the  two 
methods  of  calculating  TC  and 
comparing  the  calculations  to  the  400tc 
lig/m-*  interim  concentration  limit. 


All  Valid  Samples— OC  +  EC  >  400  \ig/m' 


ECx1.3>400ng/m' 


No 


693  (79.3%) 
44  (5.0%) 


737  (84.3%) 


Yes 


11  (1.3%) 
126  (14.4%) 


137(15.7%) 


Total 


704  (80.5%) 
170(19.5%) 


874  (100.0%) 


lei  el 


ists  the  19  occupations 
at  least  one  sample  in 

of  TC  was  over  the 
Hg/m'  concentration  limit 


(TC  =  EC  X  1.3).  Table  V-6  is  sorted  by 
the  median  TC  result.  The  table  also 
lists  the  minimum  value,  median  value, 
and  the  total  number  of  valid  samples 


for  these  occupations.  TC  values  varied 
widely  among  all  miners'  occupations. 


Ta  jle  V-6.— Occupations  With  at  Least  One  Sample  Greater  Than  or  Equal  to  400tc  |ig/m-^ 


Occupation 


R(ick 


Rotary 
nical) 


Total  samples 


1 

8 
11 

2 
18 

2 
14 

8 

101 

21 

17 

14 

17 

14 

184 

155 

58 

63 

18 

10 

14 


Minimum 


438 

98 

165 

66 

15 

95 

56 

26 

6 

41 

42 

16 

18 

63 

0 

0 

3 

0 

29 

1 

1 


Median 


438 
335 
330 
283 
278 
257 
231 
225 
216 
194 
188 
185 
166 
157 
155 
136 
133 
131 
93 
87 
47 


Maximum 


438 
588 

622 


872 

419 

1145 

502 

960 

708 

824 

1459 

2014 

829 

1074 

1743 

1109 

750 

638 

856 

427 


Table  V-7  and  Chart  V-1,  provide  the 
frequencies  <  nd  percent  of 


overexposures  among  the  four 
commodities.  Chart  V-2  provides  the 


frequency  of  overexposures  among  the 
commodities.  The  metal  mines  have  the 
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highest  percent  of  overexposures 
followed  by  stone  than  other  N/M 


mines.  All  15  samples  collected  in  trona     all  samples  combined,  15.7%  were 
mines  were  less  than  200tc  Mg/m\  For        above  4Q0tc  Hg/m\ 


Table  V-7.— Baseline  Samples  by  Commodity  (TC=EC  x  1 .3) 


Commodity 


Metal  

Stone 

Other  N/M  .... 
Trona 

All  Mines 


Number 

<400 
ng/m'  TC 


148 

435 

139 

15 


737 


Numt>er 

>400 
ng/m3  TC 


41 
84 

12 
0 


137 


Total 


189 

519 

151 

15 


874 


Percent 

>400  ng/m' 

TC 


21.7 

16.2 

7.9 

0.0 


15.7 


BILLING  CODE  4510-43-P 


15.7% 


0.0% 


Stone  Other  N/M  Trona  All  Mir 


Chart  V-1:  Percent  of  Overexposures  by  Commodity  (400Tr  ua/m\  TC=EC 
1.3) 


Metal 


Other  N/M    Trona    All  Mines 


Chart  V- 

■l;3) 


2:  Frequency  of  Overexposures  by  Commodity  (400tc  ^g/^l^  TC=EC  x 


48676 


Chart  V-3  shows  the  number  of  mines     overexposures.  Examination  of  the 
with  a  speci  ic  number  of  frequency  of  mines  with  one  or  more 


.Cha 
thai 


]  t 


At  14  of 
were  above 


the 


mines,  all  the  samples 
40Gtc  Hg/ni'.  Between  one 


BILLING  CODE 

Tables  V-l 
sample  statistics 
carbon  calci|lated 
TC  =  EC  + 
mean  TC  as 
222  ng/m^ 
m'.  The  me^ 
263  Hg/m^ 
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overexposures  shows  that  51  (29.8%) 
mines  are  in  this  category. 


V-3:  Number  of  Mines  by  the  Amount  of  Overexposures  Samples  for 
Mine  (TC=EC  x  1.3) 


and  five  samples  were  taken  at  each  of        found  in  120  (70%)  of  the  mines 
these  mines.  No  overexposujes  were  sampled.  (See  Chart  V-4.) 
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C lart  V-4 :    Number  of  Mines  by  Percentage  of  Overexposures    for   that  Mine 


4410-43-c 

and  V-9  summarize 

by  commodity  for  total 
byTC  =  ECxl.3and 
respectively.  Overall,  the 
;alculated  by  EC  x  1.3  is 
median  level  is  153  ng/ 
TC  level  by  OC  +  EC  is 
the  median  level  is  209 


OC 


'he: 


aiid 


Hg/m^.  Individual  exposure  levels  of  TC 
vary  widely  within  all  commodities  and 
most  mines.  The  statistics  reported  in 
Tables  V-8  and  V-9  were  chosen  to  be 
consistent  with  those  reported  in  the  31- 
Mine  Study  and  the  Exposure 
Assessment. 

The  mean  TC  values  (EC  x  1.3)  are 
somewhat  lower  than  the  interim 


compliance  limit  of  400  ng/m^.  The 
mean  (median)  TC  value  for  metal 
mines  is  296(239)  (ig/m^.  The  mean  for 
stone  is  214(136),  other  N/M  is  170(129) 
and  for  trona  mines  is  90(91)  ^g/m^. 
Table  V-8  lists  additional  statistics  for 
EC  values  compiled  by  commodity. 
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Table  V-8.— Average  Levels  of  Total  Carbon  by  Commodity  Measured  in  ng/m'  (EC  x  1 .3) 

[Estimated  8-hour  Full  Shift  Equivalent  TC  Concentration  (jig/m^)] 


EC  X  1.3 

Metal 

Stone 

Other  N/M 

Trona 



All  mines 

Numt)er  of  Samples 

189 

2,014 

239 

296 

519 

1,743 

136 

214 

151 
824 
129 
170 

15 

194 

91 

90 

874 

2,014 

153 

222 

Maximum  

Median 

Mean  '. 

Std.  Error  

19 
333 
258 

10 
233 
195 

11 
191 
148 

13 
119 

62 

95%  CI  Upper 

8 
236 

95%  CI  Lower 

207 

The  mean  TC  values  as  calculated  by 
OC  +  EC  are  also  somewhat  lower  than 
the  interim  compliance  limit  of  400  (ig/ 
m^.  The  meantmedian)  TC  value  for 


mt'tal  mines  is  323(285)  Jig/m^.  The 
mean  for  stone  is  263(200),  other  N/M 
is  202(168)  and  for  trona  mines  is 
128(126)  Hg/m3.  Table  V-9  lists 


additional  statistics  for  TC  values 
compiled  by  commodity. 


Table  V-9.— Average  Levels  of  Total  Carbon  by  Commodity  Measured  in  \ig/m^  (OC  +  EC) 

[Estimated  8-hour  Full  Shift  Equivalent  TC  Concentration  (ng/m')] 


oc  +  ec 

Metal 

Stone 

Other  N/M 

Trona 

All  mines 

Number  of  Samples 

189 

1,742 

285 

323 

519 

1,559 

200 

263 

151 
740 
168 
202 

15 
218 
126 
128 

874 

1,742 

209 

263 

Maximum  

Median  

Mean '. 

Std.  En-or  

17 
356 
289 

11 
284 
243 

11 
223 
181 

12 
154 
102 

8 
278 
248 

95%  CI  Upper 

95%  CI  Lower „ 

Tables  V-10  and  V-11  show  total 
DPM  exposures  for  the  baseline  and  the 
31-Mine  Study.  For  baseline  sampling 
DPM  was  calculated  by  EC  x  1.3  x  1.25. 
The  1.25  factor  represents  the 
assumption  that  TC  comprises  80 


percent  of  DPM.  Section  VI-B-3 
discusses  the  relationship  between 
elemental  and  total  carbon.  The  mean 
(median)  value  is  369(299)  Jig/m'  for 
metal  mines,  267(1 70), for  stone  mines, 
212(162)  for  other  NM,  and  113(113)  ng/ 


m^  for  trona  mines.  The  total  DPM 
exposures  for  table  V-l  1  were 
calculated  as  (OC  +  EC)  x  1.25.  The 
mean  values  from  the  baseline  samples 
appear  to  be  lower  than  the  mean  values 
obtained  during  the  31-Mine  Study. 


Table  V-10.— Baseline  DPM  Concentrations  (EC  x  1.3  x  1.25,  iig/m^),  by  Mine  Category 


Number  of  Samples 

Maximum  

Median 

Mean  

Std.  En-or  

95%  UCL  

95%  LCL 


Metal 


189 

2518 

299 


24 
416 
323 


Stone 


519 
2178 
170 
267 
12 
291 
243 


Other  l^l/M 


151 
1030 
162 
212 
14 
239 
185 


Trona 


15 
242 
113 
113 

17 
149 

77 


All  mines 


874 
2518 
191 
277 
9 
296 
259 


Table  V-1  1  .—Baseline  DPM  Concentrations  ((EC  +  OC)  x  1.25,  ng/m3),  by  Mine  Category 


Numt}er  of  Samples 

Maximum  

Median  

Mean  

Std.  Error  

95%  CI  Upper  . 

95%  CI  Lower  .. 


Metal 


189 
2177 
357 
403 
21 
445 
361 


Stone 


519 
1949 
250 
329 
13 
355 
303 


Other  N/M 


151 
925 
211 
252 
13 
279 
226 


Trona 


15 
273 
158 
160 

15 
193 
127 


All  mines 

874 
2177 
261 
329 
10 
348 
310 
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Number  of  Samples 
Maximum 
Median  ... 
Mean  

Std.  Erroi 

95%  CI 

95%  CI  Lfcwer 


Laper 


Chart  V-5  compares  the  means  from 
Tables  V-10  V-11  and  V-12.  The  mines 
selected  in  t  le  31 -Mine  Study  (Table  V- 
12)  were  nol  randomly  selected  and  is 
therefore  no  considered  representative 
of  the  under  ;round  M/NM  mining 


w  th 
implementa  tion 


improving 
operators 
i 

control  tec 
activities  w*re 
or  the  entirt 
were  condupted 
basis.  In 
directed 

included  oi^treach 
workshops, 
publication  i 
an  individual 
of  a  specific 
review  of  thje 
would  be 
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Table  V-12.— 31-Mine  Study  DPM  Concentrations  (^g/ms),  by  Mine  Category 


Metal 


116 

2581 

491 

610 

45 


522 


Stone 


105 
1845 
331 
466 
36 
537 
394 


Other  N/M 


83 

1210 

341 

359 

27 
412 
306 


Trona 


54 
331 

82 

94 

9 

113 

75 


industry.  Additionally  the  industry  has 
continued  to  change  the  diesel-powered 
fleet  to  low  emission  engines  that 
reduce  diesel  particulate  matter 
exposure.  Workers  inside  equipment 
cabs  were  not  sampled  during  the  31- 


Mine  Study  due  to  possible  interference 
from  cigarette  smoke.  Personal  samples 
taken  inside  cabs  were  not  avoided 
during  baseline  compliance  assistance 
sampling. 


700 


~h""1 


Metal 


Stone 


OVnerHIM 


Trena 


All  Mines 


DBl^seine(EC*1.3)         ■  Baseine  (EC-KX))        ■  31-Mine  (EC-KX) 


:hart  V-5.    Comparison   of  Mean   DPM  Levels    from  Baseline   Sampling  and  the 
ll-Mine   Study  c 


B.  DPM  Con  \rol  Technology 

In  additio  i  to  conducting  baseline 
DPM  sampl]  ng  at  underground  metal 
and  nonmet  il  mines,  MSHA 
participatec  in  a  number  of  compliance 
assistance  a  ;tivities  directed  at 

s  impling  and  assisting  mine 
selection  and 
of  appropriate  DPM 
hnology.  Some  of  these 

directed  to  a  segment  of, 
mining  industry.  Others 
on  a  mine  specific 
gederal,  those  activities 
tovf  ard  a  large  number  of  mines 
programs, 
Web  site  postings  and 
Those  activities  directed  at 
mine  included  evaluation 
control  technology,  a 
technology  in  use,  or  that 
aifailable  at  a  specific  mine. 


Regional  DPM  Seminars.  During 
September  and  October  2002,  MSJIA 
conducted  regional  DPM  seminars  at 
Ebensburg,  PA,  Knoxville,  TN, 
Lexington,  KY,  Des  Moines,  lA,  Kansas 
City,  MO,  Albuquerque,  NM,  Coeur 
d'Alene,  ID,  Green  River,  WY,  and  Elko, 
NV.  These  full-day  seminars  were 
offered  free  of  charge  in  the  major 
underground  metal  and  nonmetal 
mining  regions  of  the  country  to 
facilitate  attendance  by  key  mining 
industry  personnel.  The  seminars 
covered  the  health  effects  of  DPM 
exposiu-e,  the  history  and  specific 
provisions  of  the  regulation,  DPM 
controls,  DPM  sampling,  and  the  DPM 
Estimator,  which  is  an  interactive 
computer  spreadsheet  program  used  for 
analyzing  a  mine's  DPM  sources  and 
controls. 

NIOSH  Diesel  Emission  Workshops. 
MSHA  staff  participated  in  two  NIOSH 


Diesel  Emissions  and  Control 
Technologies  in  Underground  Metal  and 
Nonmetal  Mines  in  February  and  March 
2003  in  Cincirmati,  OH  and  Salt  Lake 
City,  UT.  These  workshops  provided 
technical  presentations  and  a  forum  for 
discussing  issues  relating  to  control 
technologies  for  reducing  miners' 
exposure  to  particulate  matter  and 
gaseous  emissions  from  the  exhaust  of 
diesel-powered  vehicles  in  undergroimd 
mines,  and  to  help  mine  managers, 
maintenance  personnel,  safety  and 
health  professionals,  and  ventilation 
engineers  select  and  apply  diesel 
particulate  filters  and  other  control 
technologies  in  their  mines.  Speakers 
represented  MSHA,  NIOSH,  and  several 
mining  companies,  and  ample  time  was 
provided  for  questions  and  in-depth 
technical  discussion  of  issues  raised  by 
attendees. 
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NSSGA  DPM  Sampling  Workshop:  As 
part  of  the  Kentucky  Stone  Association 
Seminar,  MSHA  staff  conducted  a  diesel 
particulate  sampling  workshop  in 
Louisville,  Kentucky  from  December  11 
through  13,  2002.  The  three  day  seminar 
was  hosted  by  the  National  Stone  Sand 
and  Gravel  Association.  On  the  first  day 
of  the  seminar,  diesel  particulate 
sampling  procedures  were  reviewed. 
The  participants  were  trained  in  pump 
calibration,  sample  train  assembly  and 
note  taking.  On  the  second,  participants 
traveled  to  the  Rogers  Group  Jefferson 
Coimty  Mine  and  conducted  full  shift 
sampling  on  underground  workers. 
MSHA  technical  support  staff  took 
ventilation  measurements  and  collected 
area  samples  to  assess  mine  DPM 
emissions.  On  the  final  day  of  the 
seminar,  engine  emission  and 
ventilation  measurements  were 
reviewed  with  the  participants. 
Additionally,  the  MSHA  DPM  outreach 
material  was  reviewed  and  discussed. 
Approximately  10  industry  participants 
attended  the  seminar. 

Nevada  Mining  Association  Safety 
Committee.  MSJIA  staff  attended  a 
meeting  of  the  Nevada  Mining 
Association  Safety  Committee  in  Elko, 
NV  in  April  2003  to  discuss  DPM 
control  technologies.  Discussion  topics 
included  bio-diesel  fuel  blends,  various 
fuel  additives  and  fuel  pre-treatment 
devices,  to  mine  ventilation, 
envfronmental  cabs,  clean  engines,  and 
diesel  particulate  filter  systems.  The 
mining  companies'  experiences  with 
and  perspectives  on  these  technologies 
were  discussed,  along  with  MSHA's 
experiences,  observations  made  at 
various  mines,  and  results  of  laboratory 
and  field  testing. 

MSHA  South  Central  Joint  Mine 
Safety  and  Health  Conference.  A  DPM 
workshop  was  presented  at  this 
conference  in  April  2003  in  New 
Orleans,  LA.  This  workshop  included  a 
detailed  history  and  explanation  of  the 
provisions  of  the  MNM  DPM  regulation, 
and  a  technical  presentation  on  feasible 
DPM  engineering  controls. 

2003  Joint  National  Meeting  of  the 
Joseph  A.  Holmes  Safety  Association, 
National  Association  of  State  Mine 
Inspection  and  Training  Agencies,  Mine 
Safety  Institute  of  America,  and  Western 
TRAM  (Training  Resources  Applied  to 
Mining).  A  DPM  workshop  was 
presented  at  this  joint  conference  in 
June  2003  in  Reno,  NV.  This  workshop 
included  a  detailed  history  and 
explanation  of  the  provisions  of  the 
MNM  DPM  regulation,  and  a  technical 
presentation  on  DPM  sampling, 
analytical  tools  for  identifying  and 
evaluating  DPM  sources  in  mines,  and 
feasible  DPM  engineering  controls. 


Web  site  postings.  MSHA  createda 
single  source  page  for  DPM  final  rules 
'  for  Metal/Nonmetal  Mines  on  its  Web 
site,  MTviv.msiia.gov.  Links  were 
established  to  obtain  information  on 
specific  topics,  including: 

—DRAFT  Metal  and  Nonmetal  Health 
Inspection  Procedures  Handbook, 
Chapter  T— Diesel  Particulate  Matter 
Sampling 

—DRAFT  Diesel  Particulate  Matter 
Sampling  Field  Notes 

— Metal  and  Nonmetal  Diesel 
Particulate  Matter  (DPM)  Standard  Error 
Factor  for  TC  Analysis  Written 
Compliemce  Strategy 

— Metal  and  Nonmetal  Diesel 
Particulate  Matter  (DPM)  Standard  Draft 
Compliance  Guide 
— Other  Resources 
—NIOSH  Listserve 
— Diesel  Emissions  and  Control 
Technologies  in  Undergroimd  Metal  and 
Nonmetal  Mines 

— Metal  and  Nonmetal  Diesel 
Particulate  Filter  Selection  Guide 
— Baseline  DPM  Sample  Results 
— PowerPoint  Presentations 
— From  Compliance  Assistance 
Workshops  on  Diesel  Rule 

— Summary  of  Requirements  Mii^e 
Safety  and  Health  Administration's 
(MSHA's)  Standard  on  Diesel 
Particulate  Matter  Exposure  of 
Underground  Metal  and  Nonmetal 
Miners  that  are  in  effect  as  of  July  20, 
2002. 

— SKC  Diesel  Particulate  Matter 
Cassette  with  Precision-jeweled 
Impactor 

—Diesel  Particulate  Matter  (DPM) 
Control  Technologies  with  Percent 
Removal  Efficiency 

—Diesel  Particulate  Matter  (DPM) 
Control  Technologies 

— Table  I:  Non-Catalyzed  Particulate 
Filters,  Base  Metal  Particulate  Filters, 
and  Paper  Filters 

— Table  II:  Catalyzed  (Platinum 
Based)  Diesel  Particulate  Filters 

— Work  Place  Emissions  Control 
Estimator 

— Advanced  Notice  of  Proposed  Rule 
Makiiig  (ANPRM) 

— Diesel  Particulate  Matter  Exposure 
of  Underground  Metal  and  Nonmetal 
Miners  (ANPRM)— 09/25/2002 
— Final  Rules  , 

—Part  n— 30  CFR  Part  57— Diesel 
Particulate  Matter  Exposure  of 
Underground  Metal  and  Nonmetal 
Miners— 01/19/2001 

—Part  11—30  CFR  Part  57— Diesel 
Particulate  Matter  Exposure  of 
Undergroimd  Metal  and  Nonmetal 
Miners— Delay  of  Effective  Dates — 05/ 
21/2001 

—Part  11—30  CFR  Part  57— Diesel 
Particulate  Matter  Exposure  of 


Underground  Metal  and  Nonmetal 
Miners — Final  Rule  and  Proposed 
Rule— 07/05/2001 

—Part  n— 30  CFR  Part  57— Diesel 
Particulate  Matter  Exposure  of 
Underground  Metal  and  Nonmetal 
Miners;  Final  Rule — 02/27/2002 

—Part  n— 30  CFR  Part  57— Diesel 
Particulate  Matter  Exposure  of 
Underground  Metal  and  Nonmetal 
Miners;  Final  Rule — 07/18/2002 
— Regulatory  Economic  Analysis 
— Final  Regulatory  Economic 
Analysis  And  Regulatory  Flexibility 
Analysis  for  Final  Rule  on  30  CFR  Parts 
57  Final  Standards  and  Regulations — 
Diesel  Particulate  Matter  Exposure  of 
Underground  Metal  and  Nonmetal 
Miners 
— News  Releases 

—MSHA  Rules  Will  Control  Miners' 
Exposure  to  Diesel  Particulate — 01/18/ 
2001 
— Program  Information  Bulletins 
— PIBOl-10  Diesel  Particulate  Matter 
Exposure  of  Underground  Metal  and 
Nonmetal  Miners — 08/28/2001 

— PIB02-O4  Potential  Health  Hazard 
Caused  by  Platinum-Based  Catalyzed 
Diesel  Particulate  Matter  Exhaust 
Filters— 05/3 1 /2002— 

— PIB02-08  Diesel  Partffculate  Matter 
Exposure  of  Underground  Metal  and 
Nonmetal  Miners-Summary  of 
SetUement  Agreement — 08/12/2002 

In  addition  to  the  Web  site  postings 
specifically  intended  for  the  metal  and 
nonmetal  mining  industry,  MSHA  has 
created  a  Diesel  Single  Source  Page  for 
the  coal  industry.  A  list  of  approved 
engines  is  accessible  bom  the  coal  page. 
Many  of  the  other  topics  found  on  that 
page  may  also  be  of  interest  to  the  metal 
and  nonmetal  mining  industry, 
particularly  for  those  operations  at  gassy 
metal/nonmetal  mines  where 
permissible  equipment  is  required. 

Publications:  As  part  of  the  settiement 
agreement,  MSHA  agreed  to  issue 
citations  for  violations  of  the  interim 
concentration  limit  only  after  MSHA 
and  NIOSH  are  satisfied  with  the 
performance  characteristics  of  the  SKC 
sampler.  During  the  31-Mine  study, 
MSHA  observed  that  the  deposit  area  of 
the  SKC  submicron  impactor  filter  was 
not  as  consistent  as  those  obtained  for 
preliminary  evaluation.  This  was 
attributed  to  inconsistent  crimping  of 
the  aluminum  foil  cone  on  the  filter 
capsule. 

NIOSH,  in  collaboration  with  MSHA 
and  SKC  undertook  a  project  to  redesign 
the  filter  capsule  and  improve  the 
consistency  of  the  deposit  area.  This 
was  accomplished  by  replacing  the  cone 
with  a  32-mm  inside  diameter  ring  and 
replacing  the  37-mm  filter  with  a  38-mm 
filter.  These  modifications  provided  a 
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w  ith  and  without  ceramic 
nstal  ed  on  the  loader  and  trucks. 
NIOS  -i  study  a  variety  of  ceramic 
ested  in  an  isolated  zone, 
fuel  was  evaluated  in  two 
mine,  a  20  and  50  percent 
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recycled  bio-diesel  fuel  and  a  50  percent 
new  bio-diesel  were  evaluated.  In  the 
second  mine,  a  35  percent  recycled  bio- 
diesel  fuel  and  a  35  percent  new  bio- 
diesel  fuel  were  evaluated. 

The  fuel  oxygenator  system  was 
evaluated  in  one  mine.  The  mine 
exhaust  was  sampled  with  and  without 
the  units  installed.  For  the  tests  with  the 
oxygenator  units,  the  oxygenator  units 
were  installed  on  all  production 
equipment. 

Following  is  a  summary  of  the  five 
individual  mine  technology  evaluation 
studies: 

Kennecott  Greens  Creek  Mining 
Company:  The  Mine  Safety  and  Health 
Administration  and  Kennecott  Greens 
Creek  Mining  Company  participated  in 
a  collaborative  study  to  verify  the 
efficiency  of  catalyzed  ceramic  diesel 
particulate  filters  for  reducing  diesel 
emissions.  The  goal  of  the  study  was  the 
identification  of  site-specific,  practical 
mine-worthy  filter  technology. 

This  series  of  tests  was  designed  to 
determine  the  reduction  in  emissions 
and  personal  exposure  that  can  be 
achieved  when  ceramic  filters  are 
installed  on  a  loader  and  associated 
haulage  trucks  operating  in  a  production 
stope.  Relative  engine  gaseous  and 
diesel  particulate  matter  emissions  were 
also  determined  for  the  equipment 
under  specific  load  condition. 

The  tests  were  conducted  over  a  two- 
week  period.  Three  shifts  were  sampled 
with  ceramic  after-filters  installed;  and 
three  shifts  were  sampled  without  the 
after-filters  installed.  Personal  samples 
were  collected  to  assess  worker 
exposures.  Area  samples  were  collected 
to  assess  engine  eniissions.  Both  gaseous 
and  diesel  particulate  measurements 
were  taken. 

Sampling  results  indicate  significant 
reductions  in  both  personal  exposures 
and  engine  emissions.  These  results  also 
indicated  that  factors  such  as  diesel 
particulate  contamination  of  intake  air, 
stope  ventilation  parameters,  and 
isolated  atmospheres  in  vehicle  cabs  as 
well  as  the  ceramic  diesel  particulate 
filters  may  have  a  significant  impact  on 
personal  exposures.  The  following 
findings  and  conclusions  were  obtained 
from  the  study: 

1 .  The  results  of  the  raw  exhaust  gas 
measurements  conducted  during  the 
study  indicated  that  the  engines  were 
operating  properly. 

2.  The  ceramic  filters  installed  on  the 
machines  used  in  this  study  did  not 
adversely  affect  the  machine  operation. 
Even  with  some  apparent  visual 
cracking  from  the  rotation  of  the  filter 
media,  the  ceramic  filters  removed  more 
than  90%  of  the  DPM.  The  filters 


passively  regenerated  during  machine 
operation. 

3.  The  Bosch  smoke  test  provides  an 
indication  of  filter  deterioration; 
however,  the  colorization  method  does 
not  quantify  the  results. 

4.  Personal  DPM  exposures  were 
reduced  by  60  to  68  percent  when  after- 
filters  were  used. 

5.  CO  levels  decreased  by  up  to  one- 
half  when  the  catalyzed  filters  were 
being  used.  There  appeared  to  be  an 
increase  in  NO:  when  catalyzed  filters 
are  being  used;  however,  it  was  unclear 
whether  this  increase  was  due  to  data 
variability,  changes  in  ventilation  rate, 
or  the  use  of  the  catalyzed  filters. 

6.  The  use  of  cabs  reduced  DPM 
concentrations  by  75  percent  when 
after-filters  were  used  and  by  80  percent 
when  after-filters  were  not  in  use. 

7.  Ventilation  airflow  was  provided  to 
the  stopes  through  fans  with  rigid  and 
bag  tubing.  Airflow  was  the  same  or 
greater  than  the  Particulate  Index,  but 
typically  lower  than  the  gaseous 
ventilation  rate. 

8.  The  use  of  ceramic  after-filters 
reduced  average  engine  DPM  emissions 
by  96  percent. 

9.  The  reduction  in  personal  exposure 
was  not  attributed  solely  to  after-filter 
performance  because  other  factors  such 
as  ventilation,  upwind  equipment  use, 
and  cabs  also  influence  personal 
exposure. 

Carmeuse  North  Anierica,  Inc., 
MaysviUe  Mine:  MSHA  entered  into  a 
collaborative  effort  with  NIOSH, 
Industry,  and  the  Kentucky  Department 
of  Energy  to  test  DPM  emissions  and 
exposures  when  using  various  blends  of 
bio-diesel  fuels  in  an  underground  stone 
mine.  As  part  of  its  compliance 
assistance  program,  MSHA  provides 
support  to  mining  operations  to  evaluate 
diesel  particulate  control  technologies. 
The  studv  was  initiated  by  the  industry 
partner,  with  MSHA  and  NIOSH 
providing  support  for  study  design,  data 
collection,  and  sample  and  data 
analysis.  Project  funding  was  provided 
by  Carmeuse  and  Kentucky  Department 
of  Energy,  through  the  Kentucky  Clean 
Fuels  Coalition. 

The  initial  study  was  conducted  in 
two  phases,  a  20%  bio-diesel  and  a  50% 
bio-diesel  blend  of  recycled  vegetable 
oil,  each  mixed  with  100%  low  sulfur 
No.  2  standard  diesel  fuel.  Baseline 
conditions  were  established  using  low 
sulfur  No.  2  standard  diesel  fuel.  In  a 
third  phase  of  the  study,  a  50%  blend 
of  new  soy  bio-diesel  fuel  was  tested. 

Area  samples  were  collected  at  shafts 
to  assess  equipment  emissions.  Personal 
samples  were  collected  to  assess  worker 
exposure.  These  samples  were  analyzed 
by  NIOSH  using  the  NIOSH  5040 
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method  to  determine  total  carbon  and 
elemental  carbon  concentrations. 
Results  indicate  that  significant 
reductions  in  emissions  and  worker 
exposure  were  obtained  for  all  bio- 
diesel  mixtures.  These  reductions  were 
in  terms  of  both  elemental  euid  total 
carbon.  Preliminary  results  for  the  20% 
and  50%  recycled  vegetable  oil 
indicated  30  and  50  percent  reductions 
in  DPM  emissions  and  exposures, 
respectively.  Preliminary  results  for  the 
tests  on  the  50%  blend  of  new  soy  bio- 
diesel  fuel,  showed  about  a  30  percent 
reduction  in  DPM  emissions  and 
exposures. 

Carmeuse  North  America,  Inc.,  Black 
River  Mine:  Following  the  success  of  the 
bio-diesel  tests  at  MaysviUe  Mine, 
Carmeuse  requested  assistance  in 
continuing  the  bio-diesel  optimization 
testing  at  their  Black  River  Mine.  In  this 
test  two  bio-diesel  blends  along  with  a 
baseline  test  were  made.  For  each  test 
personal  exposures  and  the  mine 
exhaust  were  tested  for  two  shifts.  The 
two  bio-diesel  blends  included  a  35% 
recycled  vegetable  oil  and  a  35%  blend 
of  new  soy  oil.  Preliminary  results  for 
both  the  35%  recycled  vegetable  oil  and 
the  35%  blend  of  new  soy  bio-diesel 
fuel  showed  about  a  30  percent 
reduction  in  DPM  emissions  and 
exposures. 

Rogers  Group,  Jefferson  County  Mine: 
MSHA  personnel  were  invited  by  the 
Company  to  evaluate  a  fuel  oxygenation 
system.  The  oxygenator  is  installed  in 
the  fuel  line  of  the  diesel  equipment. 
The  company  was  installing  the  units  to 
increase  fuel  economy  and  was 
interested  in  determining  their  effect  on 
DPM.  MSHA  conducted  baseline 
sampling  prior  to  the  installation  of  the 
units.  Personal  samples  were  collected 
on  production  workers  and  area  samples 
were  collected  in  the  mine  exhaust 
airflow.  The  units  were  installed  on 
loaders  and  trucks.  The  sampling  was 
repeated  after  the  units  had 
acciunulated  100  hours  of  operation. 
Preliminary  results  indicated  that  the 
use  of  the  hiel  oxygenator  had  no 
measurable  effect  on  either  DPM 
exposure  or  emissions. 

Review  of  the  Technology  in  Use 
Assistance 

Martin  Marietta  Aggregates,  North 
Indianapolis  Mine:  MSHA  persoimel 
provided  DPM  compliance  assistance  at 
this  mine  during  a  full-day  visit  in 
March  2003.  The  mine's  DPM  sampling 
history  was  reviewed,  along  with 
current  operating  and  equipment 
maintenance  practices,  mine 
ventilation,  diesel  equipment  inventory, 
and  steps  taken  to  date  and  future  plans 
to  reduce  DPM  exposures.  Currently, 


mechanical  ventilation  is  used  at  the 
mine  and  an  upgrade  to  the  ventilation 
system  was  in  progress.  The  full  range 
of  DPM  engineering  controls  was 
discussed,  an  exhaust  temperature 
measurement  and  data  logging  system 
was  demonstrated,  and  easy-to-use 
computer  software  for  using  such  data 
to  select  appropriate  DPM  filter  systems 
was  presented.  A  simple  approach  for 
measuring  the  effectiveness  of  cab  air 
filtering  and  pressurization  systems  was 
demonstrated,  MSHA's  computer 
spreadsheet  software  for  evaluating  the 
individual  and  combined  effect  of  DPM 
emission  sources  and  controls  was 
presented,  the  highest  DPM-emitting 
equipment  was  identified  (so  that  future 
equipment-specific  DPM  control  efforts 
could  be  appropriately  focused),  and  the 
likely  effect  of  various  ventiladon    . 
system  upgrades  was  discussed. 

Martin  Marietta  Aggregates,  Parkville 
Mine:  MSHA  personnel  provided  DPM 
compliance  assistance  at  this  mine 
during  a  full-day  visit  in  April  2003. 
The  mine's  DPM  sampling  history'  was 
reviewed,  along  with  current  operating 
and  equipment  maintenance  practices, 
mine  ventilation,  diesel  equipment 
inventory,  and  steps  taken  to  date  and 
future  plans  to  reduce  DPM  exposures. 
Mechanical  ventilation  is  currently  used 
at  the  mine  and  an  upgrade  to  the 
ventilation  system  was  in  progress.  The 
full  range  of  DPM  engineering  controls 
was  discussed,  an  exhaust  temperature 
measurement  and  data  logging  system 
was  demonstrated,  and  easy-to-use 
computer  software  for  using  such  data 
to  select  appropriate  DPM  filter  systems 
was  presented/  A  simple  approach  for 
measuring  the  effectiveness  of  cab  air 
filtering  and  pressurization  systems  was 
demonstrated,  computer  spreadsheet 
software  for  evaluating  the  individual 
and  combined  effect  of  DPM  emission 
sources  and  controls  was  presented,  the 
highest  DPM-emitting  equipment  were 
identified  (so  that  future  equipment- 
specific  DPM  control  efforts  could  be 
appropriately  focused),  and  the  likely 
effect  of  various  ventilation  system 
upgrades  was  discussed. 

Martin  Marietta  Aggregates, 
Kaskaskia  Mine:  MSHA  personnel 
provided  DPM  compliance  assistance  at 
this  mine  during  a  full-day  visit  in  May 
2003.  The  mine's  DPM  sampling  history 
was  reviewed,  along  with  current 
operating  and  equipment  maintenance 
practices,  mine  ventilation,  diesel 
equipment  inventory,  and  steps  taken  to 
date  and  futujre  plans  to  reduce  DPM 
exposures.  Currently,  natural  ventilation 
is  used  at  the  mine.  The  full  range  of 
DPM  engineering  controls  was 
discussed,  an  exhaust  temperature 
measurement  and  data  logging  system 


was  demonstrated,  and  easy-to-use 
computer  software  for  using  such  data 
to  select  appropriate  DPM  filter  systems 
was  presented.  A  simple  approach  for 
measuring  the  effectiveness  of  cab  air 
filtering  and  pressurization  systems  was 
demonstrated,  computer  spreadsheet 
software  for  evaluating  the  individual 
and  combined  effect  of  DPM  emission 
sources  and  controls  was  presented,  the 
highest  DPM-emitting  equipment  were 
identified  (so  that  fut\ire  equipment- 
specific  DPM  control  efforts  could  be 
appropriately  focused),  and  the  likely 
effect  of  various  ventilation  system 
upgrades  was  discussed. 

Martin  Marietta  Aggregates,  Manheim 
Mine:  MSHA  personnel  provided  DPM 
compliance  assistance  at  this  mine 
during  a  full-day  visit  in  May  2003.  The 
mine's  DPM  sampling  history  was 
reviewed,  along  with  current  operating 
and  equipment  maintenance  practices, 
mine  ventilation,  diesel  equipment 
inventory,  and  steps  taken  to  date  and 
future  plans  to  reduce  DPM  exposures. 
Currently,  natural  ventilation  is  used  at 
the  mine.  The  full  range  of  DPM 
engineering  controls  was  discussed,  an 
exhaust  temperature  measurement  and 
data  logging  system  was  demonstrated, 
and  easy-to-use  computer  software  for 
using  such  data  to  select  appropriate 
DPM  filter  systems  was  presented.  A 
simple  approach  for  measuring  the 
effectiveness  of  cab  air  filtering  and 
pressurization  systems  was 
demonstrated,  computer  spreadsheet 
software  for  evaluating  tlie  individual 
and  combined  effect  of  DPM  emission 
sources  and  controls  was  presented,  the 
highest  DPM-emitting  equipment  were 
identified  (so  that  future  equipment- 
specific  DPM  control  efforts  could  be 
appropriately  focused),  and  the  likely 
effect  of  various  ventilation  system 
upgrades  was  discussed. 

Rogers  Group,  Oldham  County  Mine: 
MSHA  persoimel  provided  DPM 
compliance  assistance  at  this  mine 
during  a  full-day  visit  in  November 
2002.  Extensive  DPM  sampling  was 
conducted  at  this  mine.  Both  personal 
exposure  samples  and  area  samples 
were  collected.  None  of  the  personal 
samples  exceeded  160  ng/m^.  Current 
operating  and  equipment  maintenance 
practices  were  reviewed,  along  with 
mine  ventilation,  diesel  equipment 
inventory,  and  steps  taken  to  date  and 
future  plans  to  reduce  DPM  exposures. 
Mechanical  ventilation  was  provided  for 
the  mine.  The  full  range  of  DPM 
engineering  controls  was  discussed. 
DPM  samples  were  collected  inside  and 
outside  equipment  cabs.  Results  from 
this  survey  indicate  the  environmental 
cabs  provided  significant  reduction  in 
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the  DPM  exposure  of  the  equipment 
operators. 

Rogers  Grioup,  Jefferson  County  Mine: 
MSHA  persbnnel  provided  DPM 
compliance  assistance  at  this  mine 
during  a  ful  -day  visit  in  December 
2002.  Both  |)ersonal  exposure  samples 
and  area  saitiples  were  collected.  The 
highest  pergonal  sample,  collected  on 
the  loader,  was  468  \ig/m^.  The  loader 
was  operateq  with  the  window  open. 
Current  operating  and  equipment 
maintenance  practices  were  reviewed, 
along  with  mine  ventilation,  diesel 
equipment  inventory,  and  steps  taken  to 
date  and  hiture  plans  to  reduce  DPM 
exposures.  Mechanical  ventilation  was 
provided  fot  the  mine.  The  hill  range  of 
DPM  enginaering  controls  was 
discussed.  Tihe  Estimator,  MSHA's 
computer  spreadsheet  software  for 
evaluating  the  individual  and  combined 
effect  of  DPM  emission  sources  and 
controls,  was  presented,  the  highest 
DPM-emittiAg  equipment  were 
identified  sq  that  future  equipment- 
specific  DPfJA  control  efforts  could  be 
appropriately  focused.  Finally,  the 
likely  effect  bf  various  ventilation 
system  upgrades  was  discussed. 

Nalley  an^  Gibson,  Georgetown  Mine: 
MSHA  personnel  provided  DPM 
compliance  assistance  at  this  mine 
during  a  ful|-day  visit  in  May  2003.  The 
mine's  DPMI  sampling  history  was 
reviewed,  aipng  with  current  operating 
and  equipment  maintenance  practices, 
mine  ventilation,  diesel  equipment 
inventory,  and  steps  taken  to  date  and 
future  plans  to  reduce  DPM  exposures. 
DPM  samplas  were  collected  to  assess 
improvements  since  the  baseline 
sampling.  Currently,  mechanical 
ventilation  provides  airflow  to  the  mine. 
The  full  rante  of  DPM  engineering 
controls  was  discussed,  an  exhaust 
temperaturelmeasurement  and  data 
logging  system  was  demonstrated.  An 
easy-to-use  (jomputer  software  for  using 
sucii  data  to  select  appropriate  DPM 
filter  systems  was  presented.  A  simple 
approach  fof  measuring  the 
effectivenes  j  of  cab  air  filtering  and 
pressurization  systems  was 
demonstratep.  The  Estimator,  MSHA's 
computer  spreadsheet  software  for 
evaluating  t&e  individual  and  combined 
effect  of  DPM  emission  sources  and 
controls,  wai  pre.sented.  The  highest 
DPM-emittiiig  equipment  were 
identified  scj  that  future  equipment- 
specific  DPN I  control  efforts  could  be 
appropriately^  focused,  and  the  likely 
effect  of  van  dus  ventilation  system 
upgrades  wals  discussed. 

Stone  Cre^k  Brick  Company:  MSHA 
personnel  ptovided  DPM  compliance 
assistance  at  this  mine  during  a  full-day 
visit  in  May  2003.  DPM  samples  were 


collected  on  underground  workers.  The 
mine's  DPM  sampling  history  was 
reviewed,  along  with  current  operating 
and  equipment  maintenance  practices, 
mine  ventilation,  diesel  equipment 
inventory,  and  steps  taken  to  date  and 
future  plans  to  reduce  DPM  exposures. 
The  mine  uses  mechanical  ventilation  to 
provide  airflow  to  the  mine.  The  full 
range  of  DPM  engineering  controls  was 
discussed.  None  of  the  equipment  were 
equipped  with  environmental  cabs.  The 
Estimator,  MSHA's  computer 
spreadsheet  software  for  evaluating  the 
individual  and  combined  effect  of  DPM 
emission  sources  and  controls,  was 
presented.  The  highest  DPM-emitting 
equipment  were  identified  so  that  future 
equipment-specific  DPM  control  efforts, 
could  be  appropriately  focused.  Also, 
the  likely  effect  of  various  ventilation 
system  upgrades  was  discussed. 

Wisconsin  Industrial  Sand  Co., 
Maiden  Rock  Mine:  MSHA  personnel 
provided  DPM  compliance  assistance  at 
this  mine  during  a  full-day  visit  in  May 
2003.  The  mine's  DPM  sampling  history 
was  reviewed,  along  with  current 
operating  and  equipment  maintenance 
practices,  mine  ventilation,  diesel 
equipment  inventory,  and  steps  taken  to 
date  and  futiue  plans  to  reduce  DPM 
exposures.  The  full  range  of  DPM 
engineering  controls  was  discussed.  The 
Estimator,  MSHA's  computer 
spreadsheet  software  for  evaluating  the 
individual  and  combined  effect  of  DPM 
emission  sources  and  controls,  was 
presented.  The  highest  DPM-emitting 
equipment  were  identified  so  that  futiu-e 
equipment-specific  DPM  control  efforts 
could  be  appropriately  focused. 

Gouvemeur  Talc  Company,  Inc.,  No. 
4  Mine:  MSHA  persoimel  provided  DPM 
compliance  assistance  at  this  mine 
during  a  full-day  visit  in  May  2003. 
DPM  samples  were  collected  on 
underground  workers.  The  mine's  DPM 
sampling  history  was  reviewed,  along 
with  ciirrent  operating  and  equipment 
maintenance  practices,  mine 
ventilation,  diesel  equipment  inventory, 
and  steps  taken  to  date  and  future  plans 
to  reduce  DPM  exposures.  The  full 
range  of  DPM  engineering  controls  was 
discussed,  an  exhaust  temperatiue 
measurement  and  data  logging  system 
was  demonstrated,  and  easy-to-use 
computer  software  for  using  such  data 
to  select  appropriate  DPM  filter  systems 
was  presented.  A  simple  approach  for 
measuring  the  effectiveness  of  cab  air 
filtering  and  pressurization  systems  was 
demonstrated,  a  computer  spreadsheet 
software  for  evaluating  the  individual 
and  combined  effect  of  DPM  emission 
soiut:es  and  controls  was  presented,  the 
highest  DPM-emitting  equipment  was 
identified  (so  that  future  equipment- 


specific  DPM  control  efforts  could  be 
appropriately  focused),  and  the  likely 
effect  of  various  ventilation  system 
upgrades  was  discussed. 

Laboratory  Compliance  Assistance 
conducted  by  MSHA:  In  addition  to  the 
compliance  assistance  field  tests, 
MSHA's  diesel  testing  laboratory  has 
been  working  with  manufactiuers  to 
evaluate  various  types  of  DPM  control 
technologies.  Certain  of  these 
technologies  can  be  applied  in  either 
underground  metal/nonmetal  or  coal 
mines. 

Evaluating  paper/synthetic  media  as 
exhaust  filters:  MSHA  has  been 
evaluating  paper/synthetic  media  as 
exhaust  filters.  These  filters  have  shown 
high  DPM  removal  efficiencies  in  excess 
of  90%  in  the  laboratory  when  tested  on 
MSHA's  test  engine  using  the  test 
specified  in  subpart  E  of  30  CFR  part  7. 
The  laboratory  has  tested  approximately 
20  different  paper/synthetic  media  from 
10  different  filter  manufacturers.  Even 
though  much  of  this  work  is  directed  to 
underground  coal  mine  applications  for 
use  on  permissible  equipment,  this 
technology  is  available  for  use  on 
permissible  equipment  that  is  used  in 
underground  gassy  metal/nonmetal 
mines.  In  addition,  some  underground 
coal  mine  operators  have  considered 
adding  exhaust  heat  exchanger  systems 
to  nonpermissible  equipment  in  order  to 
use  the  paper/synthetic  filters  in  place 
of  ceramic  filters  (a  heat  exchanger  is 
needed  to  reduce  the  exhaust  gas 
temperature  to  below  302  °F  for  these 
types  of  filters).  This  could  also  be  an 
option  for  metal/nonmetal  equipment 
that  would  need  DPM  filter  technology, 
particularly  in  operations  in  gassy 
mines  where  permissible  equipment  is 
required. 

Evaluating  Ceramic  Filter  Systems:  ' 
MSHA  has  worked  with  six  different 
ceramic  filter  system  manufacturers  to 
evaluate  the  effects  of  their  catalytic 
washcoats  on  NO2  production.  As 
discussed  elsewhere  in  this  preamble, 
catalytic  washcoats  on  the  ceramic 
filters  may  cause  increases  in  NO2 
levels.  MSHA  used  its  test  engine  and 
followed  the  test  procediu-es  in  subpart 
E  of  30  CFR  part  7.  MSHA  has  posted 
on  its  Web  site  on  the  Diesel  Single 
Source  Page  a  list  of  ceramic  filters  that 
have  significantly  increased  NO2  levels. 
MSHA  has  also  listed  the  ceramic  filters 
that  are  not  known  to  have  increased 
NO2  levels.  MSHA  also  checked  the 
DPM  removal  efficiencies  for  these 
filters  diuing  the  laboratory  tests  and 
the  efficiency  results  have  agreed  with 
the  efficiencies  posted  on  the  Diesel 
Single  Source  Page  of  85%  for  cordierite 
and  87%  for  silicon  carbide.  MSHA  also 
worked  with  NIOSH  during  these  tests 
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to  collect  DPM  samples  for  EC  analysis 
using  the  NIOSH  5040  method.  The 
laboratory  results  showed  that  the  filters 
removed  EC  with  efficiencies  up  to 
99%. 

Evaluation  of  Fuel  Oxygenator 
System:  MSHA  recently  completed 
laboratory  tests  on  a  Rentar  in-line  fuel 
catalyst.  The  Rentar  unit  was  installed 
on  a  Caterpillar  3306ATAAC  which  was 
coupled  to  a  generator.  An  electrical 
load  bank  was  used  to  load  the  engine 
under  various  operating  conditions.  The 
engine  was  baselined  for  gaseous  and 
DPM  emissions  without  the  Rentar; 
then,  the  Rentar  was  installed  and 
operated  for  100  hours  of  break-in.  The 
gaseous  and  DPM  emission 
measurements  were  repeated  after  the 
100  hour  break-in.  The  preliminary 
laboratory  results  showed  some 
measurable  reductions  in  whole  DPM. 
Samples  were  also  collected  for  EC 
analysis  using  the  NIOSH  5040  method. 
Those  results  are  currently  being 
evaluated  by  NIOSH. 

Evaluation  of  a  Magnet  System: 
MSHA  is  preparing  to  perform 
laboratory  tests  for  Ecomax,  a 
manufactiu^r  of  a  magnet  system 
installed  on  the  fuel  line,  oil  filter,  air 
intake  and  radiator.  A  preliminary 
MSHA  field  test  of  this  product  was 
done  at  a  surface  aggregate  operation. 
The  magnetic  device  demonstrated  a 
30%  reduction  in  CO  levels.  Subsequent 
laboratory  testing  will  include  DPM 
measurements. 

Additional  Testing:  MSHA  is  also 
planning  a  lab  test  on  a  manufactiu^r's 


fluidized  bed,  several  types  of  fuel 
additives,  and  a  fuel  preparative.  The 
test  plans  and  the  required  test 
hardware  are  ciurently  being  discussed 
with  the  respective  manufactiues  of 
these  products. 

VI.  Exposure  Assessment  and  Literature 
Update 

A.  Introduction 

Section  VI.B  summarizes  new 
exposiu^  data  that  have  become 
available  since  publication,  on  January 
19,  2001,  of  the  existing  rule  Limiting 
DPM  levels  in  luiderground  metal  and 
nonmetal  mines.  Next,  in  Section  VI.C, 
we  survey  the  most  recent  scientific 
literature  (April  2000-March  2003) 
pertaining  to  adverse  health  effects  of 
DPM  and  fine  particulates  in  general. 

B.  DPM  Exposures  in  Underground 
Metal  and  Nonmetal  Mines 

In  the  existing  risk  assessment  (66  FR 
5752)  we  evaluated  exposures  based  on 
355  samples  collected  at  27 
underground  U.S.  M/NM  mines  prior  to 
the  rule's  promulgation.  Mean  DPM 
concentrations  foimd  in  the  production 
areas  and  haulageways  at  those  mines 
ranged  from  about  285  pg/m^  to  about 
2000  Hg/m3,  with  some  individual 
measurements  exceeding  3500  ng/m^. 
The  overall  mean  DPM  concentration 
was  808  pg/'m^.  All  of  the  samples 
considered  in  the  existing  risk 
assessment  were  collected  prior  to  1999, 
and  some  were  collected  as  long  ago  as 
1989. 


Two  new  bodies  of  DPM  exposiu* 
data,  collected  subsequent  to 
promulgation  of  the  2001  rule,  have 
now  been  compiled  for  undergroimd  M/ 
NM  mines:  (1)  Data  collected  in  2001 
from  31  mines  for  purposes  of  the  31- 
Mine  Study  (Ref.  31 -Mine  Study)  and 
(2)  data  collected  between  10/30/2002 
and  3/26/2003  from  171  mines  to 
establish  a  baseline  for  future  samples 
(Ref.  Baseline  Samples,  2003).  Both  of 
these  datasets  have  been  placed  into  the 
public  record,  and  they  are  summarized 
in  the  next  two  subsections  below. 
Following  these  summaries,  we  discuss 
the  relationship  between  EC  and  TC, 
including  the  ratio  of  EC  to  TC  (EC:TC). 
This  discussion  will  be  based  entirely 
on  samples  taken  for  the  31 -Mine  Study, 
since  those  samples  were  controlled  for 
potential  TC  interferences  from  tobacco 
smoking  and  oil  mist,  whereas  the 
baseline  samples  were  not. 

1.  Data  from  Joint  Study 

As  described  in  greater  detail  in 
MSHA's  final  report  on  the  31 -Mine 
Study,  MSHA  collected  464  DPM 
samples  in  2001  at  31  undergroimd  M/ 
NM  mines.  Of  these  464  samples,  106 
were  voided,  most  of  them  due  to 
potential  interferences  resulting  in 
invalid  TC  content  used  to  evaluate 
DPM  exposures.  Table  VI-1  shows  how 
the  remaining  358  valid  DPM  samples 
were  distributed  across  four  broad  mine 
categories.  All  samples  at  one  of  the 
metal  mines  were  voided,  leaving  30 
mines  with  valid  samples  indicating 
DPM  concentrations. 


Table  VI-1.— Number  of  DPM  Samples,  by  Mine  Category 


•      .    '                                      ; 

Number  of  mines 
with  valid  samples 

Number  of  valid 
samples 

Average  Number 

of  valid  samples 

per  mine 

Metal  ... 

11 
9 
3 
7 

116 

105 

54 

83 

105 

Stone , 

11  7 

Trona ; 

18  0 

Other : ; 

11  9 

Total '. 

30 

358 

12.5 

Table  VI-2  summarizes  the  valid  DPM 
concentrations  observed  in  each  mine 
category,  assuming  that  submicrometer 
TC,  as  measured  by  the  SKC  sampler, 
comprises  80  percent  of  all  DPM.  The 
mean  concentration  across  all  358  vaUd 


samples  was  432  pg/m^  (Std.  error  = 
21.0  pg/m^).  The  mean  concentration 
was  greatest  at  metal  mines,  followed  by 
stone  and  "other  N/M."  At  the  three 
trona  mines  sampled,  both  the  mean 
and  median  DPM  concentration  were 


substantially  lower  than  what  was 
observed  for  the  other  categories.  This 
was  due  to  the  increased  ventilation 
used  at  these  mines  to  control  methane 


enussions. 


Table  VI-2.— DPM  Concentrations  (pg/m^),  By  Mine  Category.  DPM  Is  Estimated  by  TC/0.8 


Metal 

Stone 

Trona 

Other  N/M 

Numt)er  of  samples 

116 

46. 

2581. 

491. 

105 
16. 

1845. 
331. 

54 

20. 

331. 

82. 

83 

Minimum  

Maximum 

Median  

27. 

1210. 

341. 
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Table  \  1-2.— DPM  Concentrations  (\igJm^),  By  Mine  Category.  DPM  Is  Estimated  by  TC/0.8— Continued 

Metal 

Stone 

Trona 

Other  N/M 

Mean  

610. 

465. 

94. 

359 

Std  Error 

44.7 
699. 
522.0 

36.0 
537. 
394. 

9.4 
113. 
75. 

26  6 

95%  UCL 

412 

95%  LCL 

306 

After  adjui  ting 
sample  type; 
sampled,  DP  A 
non-trona  m  nes 
about  four  to 
concentratiops 
Although 
differences 
the  adjusted 
general 
other  N/M 
significant 
taken  at 
mean  DPM 

'  (Std.  erro  • 


m 


for  differences  in 
and  in  occupations 
concentrations  at  the 
were  estimated  to  be 
five  times  the 
found  at  the  trona  mines, 
were  significant 
bfetween  individual  mines, 
differences  between  the 
of  metal,  stone,  and 
mines  were  not  statistically 
"or  the  304  valid  samples 
other  than  trona,  the 
concentration  was  492  |ig/ 
=  23.0). 


th«re 


categ  Dries 


mini  s 


that  submicrometer 
measured  by  the  SKC  sampler 

percent  of  DPM,  the  mean 
concentration  observed  was  1019 


Again  assifnmg 
TCas 

comprises  8C 
DPM 


|ig/m3  at  the  single  mine  exhibiting 
greatest  DPM  levels.  Four  of  the  nine 
valid  samples  at  this  mine  exceeded 
1487  |ig/m*.  In  contrast,  DPM 
concentrations  never  exceeded  500  \ig/ 
m '  at  8  of  the  30  mines  with  valid 
samples  (2  of  the  11  metal  mines,  1  of 
the  3  stone,  all  3  trona,  and  2  of  the  7 
other  N/M).  (Noteihat  500  ng/m '  is  the 
whole  particulate  equivalent  of  the  400 
Hg/m-^  interim  standard.)  Some 
individual  measurements  exceeded 
200DPM  ng/m*  at  all  but  one  of  the 
mines  sampled. 

2.  Baseline  Data 

An  analysis  of  MSHA's  baseline 
sampling  appears  in  Section  V, 
Compliance  Assistance,  and  is  used  as 
the  basis  for  this  dicussion. 


Table  VI-1  summarizes,  by  general 
commodity,  the  EC  levels  measured 
during  this  sampling.  The  overall  mean 
eight-hour  full  shift  equivalent  EC 
concentration  of  samples  in  this  study 
was  170  ng/m',  and  the  overall  median 
was  117  |ig/m^.  Table  VI-2  provides  a 
similar  summary  for  estimated  DPM 
levels,  using  TC/0.8  and  TC  =  1.3  x  EC.2 
Under  these  assumptions,  the  estimated 
mean  DPM  level  was  277  ng/m',  and  the 
median  was  191  ng/m '.  Since  the 
baseline  data  and  the  3 1-Mine  study 
both  showed  significantly  lower  levels 
at  trona  mines  than  at  other 
underground  M/NM  mines.  Tables  VI- 
7  and  VI-8  present  overall  results  both 
including  and  excluding  the  three 
underground  trona  mines  sampled. 


Table  VI-1  .—Baseline  EC  Concentrations 


8-hour  full  shift  equivalent  EC  concentration — (ng/m^) 


Metal 


Stone 


Other  N/M 


Trona 


Total 


Total  exclud- 
ing Trona 


Number  of  i 
Maximum 
Median  ... 
Mean  


san  pies 


189 

1549 

184 

227 


519 

1340 

104 

164 


151 

634 

99 

130 


15 

149 

70 

69 


874 

1549 

117 

170 


859 

1549 

120 

172 


Std.  En-or 

95%  UCL 
95%  LCL 


14.6 
256 
198 


7.5 
179 
150 


8.5 
147 

115 


10.3 

92 

47 


5.8 
182 
159 


5.9 
184 
161 


Table  VI-2.— Baseline  DPM  Concentrations 


Estimated  8-hour  full  shift  equivalent  DPM  concentration — (^g/m3) 


Metal 


Stone 


Other  N/M 


Trona 


Total 


Total  exclud- 
ing Trona 


Number  of  san^ples 
Maximum  .,., 

Median  

Mean  


189 

2518. 

299. 

369. 


519 

2178. 

170. 

267. 


151 

1030. 

162. 

212. 


15 
242. 
113. 
113. 


874 

2518. 

191. 

277. 


859 

2518. 

195. 

280. 


Std.  Error 
95%  UCL 
95%  LCL 


23.8 
416. 
323. 


12.2 
291. 
243. 


13.8 
239. 
185. 


16.7 
149. 
77. 


9.4 
295. 
259. 


9.5 
299. 
261. 


EC 


Baselme 
widely  betw^n 


sample  results  varied 
mines  within 


commodities  and  also  within  most 
mines.  Table  VI-3  summarizes  baseline 


EC  results  for  the  19  occupations  found 
to  have  at  least  one  sample  where  the 


'  These  conci 
variance,  based 
in  the  report  of  t 
oo  an  assumptioi 


C  [1 


3ns  derive  from  an  analysis  of 
TC  measurements,  as  descrilied 
e  31-Mine  Study.  Tfiey  depend 
tliat  the  ratio  of  DPM  to  TC  is 


uncorrelated  with  mine  category,  sample  type  (i.e., 
personal  or  area),  and  occupation. 

^  The  relationship  DPM  =  TC/0.8  is  the  same  as 
that  assumed  in  the  existing  risk  assessnient.  The 


relationship  TC  =  1.3  x  EC  was  formulated  under 
the  settlement  agreement,  based  on  TC:EC  ratios 
observed  in  the  joint  31-Mine  Study,  as  described 
in  the  next  subsection  of  this  exposure  assessment. 
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EC  level  exceeded  the  proposed  308  ng/ 
m^  8-hour  full  shift  equivalent  interim 
EC  limit.  As  indicated  by  the  table,  EC 


levels  varied  widely  within  each 
occupation. 


Table  VI-3.— Baseline  EC  Concentrations  for  Occupations  With  at  Least  One  Value  Exceeding  Proposed 

Interim  EC  Limit 


Occupation 


8-hour  full  shift  equivalent  EC  concentration  (jig/m^) 


Number  of  valid 
samples 


Minimum 


Median 


Maximum 


Scaling  (hand) 

Front-end  Loader 

Miscoded 

Drill  Operator  

Truck  Driver  

Blaster,  Power  Gang 

Miner,  Drift  

Mucking  Machine 

Supervisor 

Roof  Bolter 

Complete  Loader  

Scaling  (mechanical) 

Utility  Man  

Miner,  Slope  

Belt  Crew  

Cleanup  Man  

Engineer 

Coisher  operator 

Shuttle  car  operator  . 


17 

155 

3 

93 

183 

100 

13 

18 

10 

22 

17 

63 

18 

11 

8 

2 

1 

14 

3 


14 
0 
395 
2 
0 
5 

12 

12 
1 

48 

32 
0 

22 
127 

20 

51 

337. 

1 

14 


128 
104 
450 
122 
118 
165 
134 
213 

67 
167 
145 
101 

71 
254 
173 
217 
337 

36 

73 


1,549 
1,340 
1,123 
880 
826 
738 
712 
671 
658 
638 
634 
577 
491 
479 
386 
384 
337 
328 
323 


Figure  Vl-1  depicts,  by  mine  category, 
the  percentage  of  baseline  samples  that 
exceed  the  proposed  interim  limit  of 
308  tig/m^.  Underground  metal  mines 


exhibited  the  highest  proportion  of 
samples  exceeding  this  limit,  followed 
by  stone  and  then  other  nonmetal 
mines.  All  15  samples  collected  in  the 


three  trona  mines  met  the  proposed 
limit.  Across  all  commodities,  15.7 
percent  of  the  874  valid  baseline 
samples  exceeded  the  interim  EC  limit. 


Figure  VI-1 
EC  limit. 


Distribution  of  samples  exceeding  proposed  interim 


Figure  VI-2  shows  how  samples 
exceeding  the  proposed  interim  EC  limit 


were  distributed  over  individual  mines. 
One  to  five  baseline  samples  were  taken 


at  each  mine.  In  120  of  the  171  mines 
sampled  (70  percent),  none  of  the 
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baseline  EC 
308  Hg/m3 


measurements  exceeded  percent)  had  at  least  one  sample  for 

he  remaining  51  mines  (30      which  EC  exceeded  308  Hg/m^.  All 


3.  Relations!  ip  Between  Elemental  and 
Total  Carbor 


Unlike  the 
precautions 
baseline  sam  o\ 
smoke  or  otqer 
potentially  i 
EC  +  OC)  as 
DPM.  Therefcre 
should  not  b^ 
content  of  D 
within  DPM 
great  care  was 
that  may  havje 


f 


'  The  median 
to  the  reciprocal  bf 
does  not  hold  foi 


samples  taken  at  14  of  the  mines 
exceeded  -the  proposed  interim  limit. 


120 

■ 

I 

1 

1 

I 

3        1 

11 

14 

1 

^^^^ 

4               5 

7 

1 

0 

^^ 

0%        10%       20%       30%       40%       50%       60%       70%       80%       90%      100% 
Percent  of  Overexposures 


Figure   VI-2.       Distribution   of   samples   exceeding   proposed   interim  EC 
limit . 


31 -Mine  Study,  no  special 
vere  taken  during  MSHA's 

ing  to  avoid  tobacco 
substances  that  could 
iterfere  with  using  TC  (i.e., 

surrogate  measure  of 
the  baseline  data 

used  to  evaluate  the  OC 
M  or  the  ratio  of  EC  to  TC 
hi  the  31 -Mine  Study, 

taken  to  void  all  samples 

been  exposed  to  tobacco 


smoke  or  other  extraneous  sources  of 
organic  carbon.  Accordingly,  the 
emalysis  of  the  EC:TC  ratio  we  present 
here  relies  entirely  on  data  from  the 
31 -Mine  Study.'  It  is  important  to  note 
that  most  of  the  samples  in  this  study 
were  taken  in  the  absence  of  exhaust 
filters  to  control  DPM  emissions.  Since 
exhaust  filters  may  have  different  effects 
on  EC  and  OC  emissions,  the  results 
described  here  apply  only  to  mine  areas 
where  exhaust  filters  are  not  employed. 

Figure  VI-3  plots  the  EC:TC  ratios 
observed  in  the  31-Mine  Study  against 


the  corresponding  TC  concentrations. 
The  various  symbols  shown  in  the  plot 
identify  samples  taken  at  the  sajne 
mine.  The  EC:TC  ratio  ranged  from  23 
percent  to  100  percent,  with  a  mean  of 
75.7  percent  and  a  median  of  78.2 
percent.  Note  that  the  reciprocal  of  0.78, 
which  is  1.3,  equals  the  median  of  the 
TC:EC  ratio  observed  in  these  samples.^ 
The  1.3  TC:EC  ratio  was  the  value 
accepted,  under  terms  of  the  settlement 
agreement,  for  the  purpose  of 
temporarily  converting  EC 
measiuements  to  TC  measvuements. 


reciprocal  values  is  always  equal 
the  median.  This  relationship 
the  mean. 
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Figure  VI-3.   EC:TC  ratios  found  in  358  valid  san^les  from  31-Mine 
Study.   Symbols  identify  sanQ)leB  from  same  mine. 


The  existing  rule  defines  an  interim 
TC  limit  of  400  \iglm*.  Under  the 
ciurent  proposal,  this  interim  limit 
would  be  replaced  with  an  interim  EC 
limit  of  308  ng/m^.  Table  VI-4  indicates 
the  impact  of  this  proposed  change, 


based  on  the  EC  and  TC  data  obtained 
from  the  31-Mine  Study.  Both  the  400 
Hg/m3  TC  limit  and  the  308  ^g/m '  EC 
limit  were  exceeded  by  about  31  to  32 
percent  of  the  samples.  The  difference 
(one  sample  out  of  358)  is  not 


statistically  significant  in  the  aggregate. 
Seven  samples,  however,  exceeded  the 
TC  limit  but  not  the  EC  limit,  and  six 
samples  exceeded  the  EC  limit  but  not 
the  TC  limit. 
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Table  VI-4.— Compliance  With  400  \ig/m^  TC  Limit  and/or  Proposed  308  \iq/m^  EC  Umit. 

[Numbers  in  parentheses  are  percentages.] 


EC  >  308  ng/m3 


TC  >  400  ^g/m3 


No 


Yes 


Total 


no  .. 
yes 


239  (66.8) 
6(1.7) 


7  (2.0) 
106  (29.6) 


246  (68.7) 
112(31.3) 


Tola! 


245  (68.4) 


113(31.6) 


358  (100.0) 


C.  Health  Ef  ects  Literature  Update 

i  lentified  additional 
literature  pertaining  to  health 


We  have 
scientific 


effects  of  fine  particulates  in  general  and 
DPM  in  particular  published  subsequent 
to  the  January  19,  2001  final  rule. 


Table  VI-5  Studies  of  Human  Respiratory  and  Immunological  Effects,  2000-2002 


Autt  ors.  year 


Frew  ef  a/.,  2t  01 


Fusco  at  al.,  2X)1 


Holgate  at  al.. 


2002 


Oliver  at  al.,  2l  01 


Salviefa/..  20110 


Description 


25  healthy  subjects  and  1 5  subjects  with  mild  asthma 
were  exposed  to  diesel  exhaust  (108  ng/ms)  or  fil- 
tered air  for  2  hr,  with  intermittent  exercise.  Lung 
function  was  assessed  using  a  computerized  whole 
body  plethysmograph.  Airway  responses  were 
sanru)led  by  bronchial  wash  (BW),  bronchoalveolar 
lavage  (BAL),  and  mucosal  biopsies  6  hr.  after 
ceasing  exposures. 


Analysis  of  daily  hospital  admissions  for  acute  res- 
piratory infections,  COPD,  asthma,  and  total  res- 
piratory conditions  in  Rome,  Italy. 


25  healthy  and  15  asthmatic  subjects  were  exposed 
for  2  hours  to  100  ng/m3  of  DPM  and  to  filtered  air 
on  separate  days.  Another  30  healthy  subjects 
were  exposed  tor  2  hours  to  DPM  concentrations 
ranging  from  25  to  311  ug/m^  and  compared  to  12 
different  healthy  subjects  exposed  to  filtered  air. 
Exposure  effects  were  assessed  using  lung  func- 
tion tests  and  biochemical  tests  of  bronchial  tissue 
samples. 

Pulmonary  function  tests  and  questionnaire  data 
were  obtained  for  359  "heavy  and  highway"  (HH) 
construction  workers.  Intensity  of  DPM  exposure 
was  estimated  according  to  job  classification.  Dura- 
tion of  exposure  was  estimated  t)ased  on  length  of 
union  memtiership. 


Key  results 


15  healthy  nonsmoking  volunteers  were  exposed  to 

300  ng/m3  DPM  and  clean  air  for  one  hour  at  least 

three  weeks  apart. 
Bioctiemical  analyses  were  performed  on  bronchial 

tissue  and  brofKhial  wash  cells  obtained  six  iKHjrs 

after  each  exposure. 


Both  the  asthmatic  and  healthy  subjects  developed 
increased  ainway  resistance  after  exposure  to  die- 
sel emissions,  but  ainway  inflammatory  responses 
were  different  for  the  2  groups.  The  healthy  sub- 
jects showed  statistically  significant  BW 
neutrophilia  and  BAL  lymphocytosis  6  hr  after  ex- 
posure. The  neutrophilic  response  of  the  healthy 
subjects  was  less  intense  than  that  seen  in  a  pre- 
vious study  using  a  DPM  concentration  of  300  ng/ 
m^. 

Respiratory  admissions  among  adults  were  signifi- 
cantly con-elated  with  CO  and  NO3  levels,  but  not 
with  suspended  particles.  The  authors  noted  that 
since  CO  and  NO:  are  good  indicators  of  combus- 
tion products  in  vehicular  exhaust,  the  defected  ef- 
fects may  be  due  to  unmeasured  fine  and  ultrafine 
particles. 

Healthy  and  asthmatic  subjects  exhibited  evidence  of 
bronchioconstriction  immediately  after  exposure. 

Biochemical  tests  of  inflammation  yielded  mixed  re- 
sults but  showed  small  inflammatory  changes  in 
healthy  subjects  after  DPM  inhalation. 


After  adjusting  for  smoking  and  some  other  potential 
confounders,  HH  workers  showed  elevated  risk  of 
asthma.  One  subgroup  (tunnel  woricers)  also 
showed  elevated  risk  of  both  undiagnosed  asthma 
and  chronic  bronchitis,  compared  to  other  HH 
workers. 

Respiratory  symptoms  appeared  to  decline  with  ex- 
posure duration  as  measured  by  length  of  union 
membership.  The  auttK>rs  interpreted  this  as  sug- 
gesting that  HH  workers  tend  to  leave  their  trade 
when  they  experience  adverse  respiratory  symp- 
toms. 

Diesel  exhaust  exposure  enhanced  gene  transcription 
of  IL-8  in  the  iKonchial  tissue  and  airway  cells  and 
increased  IL-8  and  GRO-a  protein  expression  in 
the  bronchial  epithelium.  This  was  accompanied  by 
a  trend  toward  increased  IL-5  mRIMA  gene  tran- 
scripts in  the  brorrchial  tissue.  Study  showed  ef- 
fects on  diemokine  and  cytokine  production  in  ttte 
lower  airways  of  fiealth  adults.  These  substances 
attract  and  activate  leukocytes.  They  are  associ- 
ated with  Vhe  pathophysiology  of  asthma  and  aller- 
gk:  rhinitis. 
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Table  VI-5  Studies  of  Human  Respiratory  and  Immunological  Effects.  2000-2002— Continued 


Authors,  year 


Descriptkxi 


Key  results 


Svartengren  at  al.,  2000 


Twenty  nonsmoking  sut>jects  with  mild  allergk;  asth- 
ma were  exposed  for  30  minutes  to  high  and  k>w 
levels  of  engine  exhaust  air  pollutk)n  on  two  sepa- 
rate occask)ns  at  least  four  weeks  apart.  Res- 
piratory symptoms  and  pulmonary  function  were 
measured  immediately  tjefore,  during  and  after 
both  exposure  periods.  Four  hours  after  each  ex- 
posure, the  test  subjects  were  challenged  with  a 
low  dose  of  inhaled  allergen.  Lung  function  and 
asthmatic  reactions  were  monitored  for  several 
hours  after  exposure. 


Subjects  with  PMj^s  exposure_100  pg/ma  exhibited 
slightly  increased  asthmatic  responses 

Associations  with  adverse  outcome  variables  were 
weaker  for  partk:ulates  than  for  NO:. 


Table  VI-6.— Review  Articles  on  Respiratory  and  Immunological  Effects,  1999-2002 


Authors,  Year 


Description 


Key  results 


Gavett  and  Koren,  2001 


Pandya  atal.  2002 


Summarizes  results  of  EPA  studies  done  to  deter- 
mine whether  PM  can  enhance  allergic  sensitiza- 
tion or  exacerbate  existing  asthma  or  asthma-like 
responses  in  humans  and  animal  models. 

Reviews  human  and  animal  research  relevant  to 
question  of  whether  DPM  is  associated  with  asth- 
ma. 


Patton  and  Lopez,  2002 


Review  of  evidence  and  mechanisms  for  the  role  of 
air  pollutants  in  allergic  airway  diseases. 


Peden,  2002 


Sydbom  et  al.  2001 


Review  of  "studies  that  exemplify  the  impact  of 
ozone,  particulates,  and  toxic  components  of  par- 
ticulates on  asthma.". 


Review  of  scientific  literature  on  health  effects  of  die- 
sel exhaust,  especially  the  DPM  components. 


Studies  indicate  that  PM  enhances  allergic  sensitiza- 
tion in  animal  models  of  allergy  and  exacert)ate  in- 
flammation and  airway  hyper-resfxxisiveness  in 
asthmatics  and  animal  models  of  asthma. 

Evidence  indk:ates  that  DPM  is  associated  with  the 
inflammatory  and  immune  responses  involved  in 
asthnrw,  but  DPM  appears  to  have  a  far  greater  im- 
pact as  an  adjuvant  with  allergens  than  alone 
DPM  appears  to  augment  IgE.  tngger  eosinophil 
degranulation,  and  stimulate  release  of  numerous 
cytokines  and  chemokines.  DPM  may  also  promote 
the  cytotoxic  effects  of  free  radicals  in  the  airways. 

Evidence  suggests  that  air  pollutants  (including  DPM) 

'  "affect  allergic  response  by  different  mechanisms. 
Pollutants  may  increase  total  IgE  levels  and 
potentiate  ttie  initial  sensitization  to  allergens  and 
the  IgE  response  to  a  subsequent  allergen  expo- 
sure. Pollutants  also  may  act  by  increasing  allergic 
airway  inflammation  and  by  directly  stimulating  air- 
way inflammation.  In  addition,  it  is  well  known  that 
pollutants  can  be  direct  irritants  of  the  airways  in- 
creasing symptoms  in  patients  with  allergic  syn- 
dromes." 

DPM  "may  play  a  significant  role  not  only  in  asthma 
exacert)ation  but  also  in  Th2  inflammation  via  the 
actk)ns  of  polyaromatic  hydrocartxjns  on  B 
lymphocytes."  "*  *  '  PM  in  which  the  active 
agents  are  biologically  active  metal  ions  and  or- 
ganic residues  *  *  *  may  have  significant  effects 
on  asthma,  especially  modulating  immune  furrction, 
as  demonstrated  by  the  role  of  polyaromatk;  hydro- 
cartions  from  diesel  exhaust  in  IgE  productJon  " 

The  epidemiological  support  for  particle  effects  on 
asthma  and  respiratory  health  is  very  evident:  and 
respiratory,  immunological,  and  systemic  effects  of 
DPM  have  been  documented  in  a  wide  variety  of 
experimental  studies. 

Acute  effects  of  DPM  exposure  include  irritation  of 
the  nose  and  eyes,  lung  function  changes,  and  air- 
way inflammatk)n. 

Exposure  studies  in  healthy  humans  have  docu- 
mented a  number  of  profound  inflammatory 
changes  in  the  airways,  notably,  before  changes  in 
pulmonary  function  can  be  detected  Such  effects 
may  be  even  more  detrimental  in  subjects  with 
compromised  pulmonary  function. 

Ultrafine  particles  are  currently  suspected  of  being 
the  most  aggressive  partkrulate  component  of  die- 
sel exiiaust. 
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Tai  ile  VI-7.— Studies  Relating  to  Cardiovascular  and  Cardiopulmonary  Effects,  2000-2002 


AuttK  rs.  Year 


Description 


Key  Results 


Lippmann  et  al 


,2000 


Magari  et  al.,  2  )01 


Pope  et  al.,  20  i2 


Samet  et  al.,  2(  00a,  2000b 


Wichmann  et  a  ,  200G 


Day-to-day  fluctuations  in  particulate  air  pollution  In 
the  Detroit  area  were  compared  witn  corresponding 
fluctuations  in  daily  deaths  and  hospital  admissions 
for  1985-1990  and  1992-1994. 

Longitudinal  study  of  a  male  occupational  cohort  ex- 
amined the  relationship  between  PM25  exposure 
and  cardiac  autonomic  function. 

Prospective  cohort  mortality  study,  based  on  data 
collected  for  Cancer  Prevention  II  study,  which 
began  in  1982. 

Questionnaires  were  used  to  obtain  individual  risk 
factor  data  (age,  sex,  race,  weight,  height,  smoking 
history,  education,  marital  status,  diet,  alcohol  con- 
founders,  and  occupational  exposures).  For  about 
500,000  adults,  these  were  combined  with  air  pol- 
lution data  for  metropolitan  areas  throughout  the 
United  States  and  with  vital  status  and  cause  of 
death  data  through  1998. 

Time  series  analyses  were  conducted  on  data  from 
the  20  and  90  largest  U.S.  cities  to  investigate  rela- 
tionships t)etween  PMm  and  other  pollutants  and 
daily  mortality. 

Time  series  analyses  were  conducted  on  data  from 
Erfurt,  Germany  to  investigate  relationships  be- 
tween the  numt)er  and  mass  concentrations  of 
ultraflne  and  fine  particles  and  daily  mortality. 


After  adjustment  for  the  presence  of  other  pollutants, 
significant  associations  were  found  between  partic- 
ulate levels  and  an  increased  risk  of  death  due  to 
circulatory  causes.  However,  relative  risks  were 
about  the  same  for  PMj  5  and  larger  particles. 

After  adjusting  for  potential  confounding  factors  such 
as  age,  time  of  day,  and  urinary  nicotine  level, 
PM25  exposure  was  significantly  associated  with 
disturbances  in  cardiac  autonomic  function. 

After  adjustment  for  other  risk  factors  potential  using 
a  variety  of  statistical  consumption,  and  methods, 
fine  particulate  (PM2  5)  exposures  were  significantly 
associated  with  cardiopulmonary  mortality  (and 
also  with  lung  cancer). 

Each  10-ng/m^  increase  in  mean  level  of  ambient  fine 
particulate  air  pollution  was  associated  with  an  in- 
crease of  approximately  6  percent  in  the  risk  of 
cardiopulmonary  mortality. 


Results  of  both  the  20-city  and  90-city  mortality  anal- 
yses are  consistent  with  an  average  increase  in 
cardiovascular  and  cardiopulmonary  deaths  of 
more  than  0.5%  for  every  10  (ig/m'  increase  in 
PMio  measured  the  day  before  death. 

Higher  levels  of  tx)th  fine  and  ultrafine  particle  con- 
centrations were  significantly  associated  with  in- 
creased mortality  rate. 


Table  VII.-8.— Studies  and  Review  of  Article  on  Cancer  Effects,  2000-2002 


Authc  rs,  year 


Description 


Key  results 


Bofletta  et  a/,  2  X)1 


Gustavsson  et .  tl.  2000 


Pope  et  al.,  20(  2 


Cohort  studied  was  entire  Swedish  working  popu- 
lation (other  than  farmers).  Job  title  and  industry 
were  classified  according  to  probability  and  inten- 
sity of  diesel  exhaust  exposure  for  years  1 960  and 
1970,  and  according  to  authors'  confidence  in  as- 
sessment. 

Cohort  members  followed  up  for  mortality  for  19-year 
period  from  1971  through  1989.  Cause  of  death, 
specific  cancer  type,  when  applicable,  obtained 
tfirough  national  registries. 

Case-control  study  involving  all  1,042  male  cases  of 
lung  cancer  and  2,364  randomly  selected  controls 
(matched  by  age  and  inclusion  year)  in  Stockholm 
County,  Sweden  from  1985  through  1990.  Occupa- 
tional exposure,  smoking  habits,  and  other  risk  fac- 
tors assessed  based  on  written  questionnaires 
mailed  to  subjects  or  next  of  kin.  Relative  Risk 
(RR)  estimates  adjusted  for  age,  selection  year,  to- 
bacco smoking,  residential  radon,  occupational  ex- 
posures to  asbestos  and  combustion  products,  and 
environmental  exposure  to  NO-. 

Prospective  cohort  lung  cancer  mortality  study  using 
data  collected  for  the  American  Cancer  Society 
Cancer  Prevention  II  Study  (began  1982).  Ques- 
tionnaires used  to  obtain  individual  risk  factor  data 
Including  age,  sex,  race,  weight,  height,  smoking 
history,  education,  marital  status,  diet,  alcohol  con- 
sumption, and  occupational  exposures.  This  risk 
factor  data  combined  with  air  pollution  data  tor 
metropolitan  areas  throughout  United  States  and 
vital  status  and  cause  of  death  data  through  1998 
for  about  500,000  adults. 


Relative  risks  (RR)  of  lung  cancer  among  men  were 
0.95,  1.1,  and  1.3  for  job  categories  with  low,  me- 
dium, and  high  exposure  to  diesel  exhaust  com- 
pared to  wori<ers  in  jobs  classified  as  having  no  oc- 
cupational exposure.  Elevated  risks  for  medium 
and  high  exposure  groups  were  statistically  signifi- 
cant, and  no  similar  pattem  was  observed  for  other 
cancer  types. 


Adjusted  RR  for  the  highest  quartile  of  estimated  life- 
time exposure  was  1.63,  compared  to  the  group 
with  no  exposure. 


After  adjusting  for  other  risk  factors  and  potential  co- 
founders,  chronic  PM2  5  exposures  found  to  tDe  sig- 
nificantly associated  with  elevated  lung  cancer 
mortality. 

Each  10  g/m'  increase  in  mean  level  of  ambient  fine 
particulate  air  pollution  associated  with  statistically 
significant  increase  of  approximately  8  percent  in 
risk  of  lung  cancer  mortality. 
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Table  VII.-8.— Studies  and  Review  of  Article  on  Cancer  Effects,  2000-2002— Continued 


Authors,  year 


Boffetta  and  Silvennan,  2001 


Zeegers  etal.,  2001 


Ojajarvi  et  al,  2000 


Szadkowska-stanczyk  and 
Ruszkowska,  2000. 


Description 


Key  results 


Meta-analysis  performed  on  44  independent  results 
from  29  distinct  studies  of  bladder  cancer  in  occu- 
pational groups  having  varying  exposure  to  diesel 
exhaust  (studies  included  only  if  at  least  5  years 
between  first  exposure  and  bladder  cancer  devel- 
opment). Separate  quantitative  meta-analyses  per- 
formed for  heavy  equipment  operators,  truck  driv- 
ers, bus  drivers,  and  studies  with  semi-quantitative 
exposure  assessments  based  on  a  job  exposure 
matrix  (JEM). 

Prospective  case-cohort  study  involving  98  bladder 
cancer  cases  among  men  occupationaliy  exposed 
to  diesel  exhaust.  A  cohort  of  58,279  men  who 
were  55-69  years  old  in  1986  was  foltowed  up 
through  1992.  Exposure  assessed  by  job  history 
given  on  self-  administered  questionnaire,  com- 
bined with  expert  assessment  of  exposure  prob- 
ability. "Cumulative  probability  of  exposure "  deter- 
mined by  multiplying  job  duration  by  exposure 
probability. 

Four  categories  of  relative  cumulative  exposure  prob- 
ability defined:  none,  lowest  third,  middle  third, 
highest  third.  Relative  risks  adjusted  for  age,  ciga- 
rette smoking,  and  exposure  to  other  occupational 
risk  factors. 

Meta-analysis  of  161  independent  results  (popu- 
lations) from  92  studies  on  relationship  between 
wort(site  exposures  and  p£ux:reatic  cancer. 


Literature  review  of  studies  relating  to  carcinogenic 
effects  of  diesel  emissions.  (Article  In  Polish; 
MSHA  had  access  only  to  English  translation  of 
Abstract.). 


Overall  Relative  Risk  (RR)  was  1 .37  tor  heavy  equip- 
ment operators,  1.17  for  tmck  drivers,  1.33  for  bus 
drivers,  and  1.13  for  JEM  Quantitiatives  meta- 
analysis also  performed  on  8  independent  studies 
showing  results  for  "high"  diesel  exposure.  Com- 
bined results  were  RR=1.23  for  "any  exposure," 
and  RR=1.44  for  "high  exposure." 


Relative  risk  for  category  with  highest  cumulative 
probat>illty  of  exposure  was  1.17. 


Based  on  20  populations,  no  elevated  risk  associated 
with  diesel  exposure.  Combined  relative  risk  was 
1 .0.  This  result  consistent  with  existing  risk  assess- 
ment which  identified  lung  and  bladder  car>cer  as 
the  only  forms  of  cancer  for  which  there  was  evi- 
dence of  an  association  with  DPM  exposure. 

Authors  conclude  long-term  exposure  (>20  years)  as- 
sociated with  30%  to  40%  increase  in  lung  cancer 
risk  in  workers  in  transport  industry. 


Table  VI-6.— Studies  On  Toxicological  Effects  of  DPM  Exposure,  2000-2002 


Authors,  Year 


Description 


Key  results 


Agent(s)  of  toxicity 


Al-Humadi  et  al.,  2002 


Bimger  et  al.,  2000 


Carero  et  al.,  2001 


Castranova  et  al.,  2001 


IT  lnstillatk>n  in  rats  of  5  mg/kg 
saline,  DPM,  or  cartx>n  black. 


In  Vitro:  assessment  of  content  of 
polynuclear  aromatic  com- 
pounds and  mutagenicity  of 
DPM  generated  from  four  fuels, 
Ames  assay  used. 

In  Vitro:  assessment  of  DPM,  car- 
tx)n  black,  and  urban  particu- 
late matter  genotoxicity,  human 
alveolar  epithelial  cells  used. 

In  Vitro:  assessment  of  DPM  on 
alveolar  macrophage  functions 
and  role  of  adsorbed  chemi- 
cals; rat  alveolar  macrophages 
used. 

In  Vivo:  assessment  of  DPM  on 
alveolar  macrophage  functions 
and  role  of  adsort)ed  chemi- 
cals, use  of  IT  instillation  in  rats. 


Exposure  to  DPM  or  cartxm  black 
augments  OVA  sensitization; 
particle  composition  ^of  DPM) 
may  not  be  critical  for  adjuvant 
effect. 

Production  of  black  carbon  and 
polynuclear  aromatic  engine 
compounds  that  are  mutagenic; 
correlation  with  sulfur  content 
of  fuel  and  engine  speed. 

DNA  damage  produced,  but  no 
cytotoxk:ity  produced. 


DPM  depresses  antimicrobial  po- 
tential of  macrophages,  theret)y 
increasing  susceptibility  of  lung 
to  infections,  this  inhibitory  ef- 
fect due  to  adsortjed  chemicals 
rattier  than  cartwn  core  of  DPM. 


DPM  and  cartx>n  black  partk^s. 


DE  generated  from  diesel  er>gine 
DPM  collected  on  filters  and  solu- 
ble organic  extracts  prepared. 


DPM,    urt)an    partteulate    matter 

(UPM),  and  cartx)n  black  (CB). 
DPM,  UPM  purchased  from  NIST, 

CB  purchased  from  Cabot. 
No  information  on  generatkjn  of 

DPM 
(details  may  be  found  in  previous 

publk:ations  from  this  lab). 
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T/  BLE  VI-8.— Studies  On  Toxicological  Effects  of  DPM  Exposure,  200O-2002— Continued 


Autti  3rs,  Year 


Description 


Key  results 


Agent(s)  of  toxicity 


Fujimaki  et  al .  >001 


Gilmour  era/..  <  001 


Hsiao  etal..  20  0 


Kuljukka-Rabb  i^fa/..  2001 


Moyer  etal..  20)2 


Saito  etal..  20C  J 


Saioefa/.,  200 


Van  Zijverden  etal..  2000 


Vincent  era/.,  2)01 


Walters  ef  a/..  2X)1 


In  Vitro:  assessment  of  cytokine 
production,  spleen  cells  used 

In  Vivo:  assessment  of  cytokine 
production  profile  following  IP 
sensitization  to  OA  and  subse- 
quent exposure  to  1.0  mg/mg' 
DE  for  12  hr/day,  7  days/week 
over  4  weeks,  mouse  infialation 
model  used 

In  Vivo:  assessment  of  infectivity 
and  allergenicity  following  ex- 
posure to  woodsmoke,  oil  fur- 
nace emissions,  or  residual  oil 
fly  ash,  mouse  inhalation  model 
used,  IT  instillation  used  in  rats. 

In  Vitro:  assessment  of  cytotoxic 
effects  (cell  proliferation,  DNA 
damage)  of  PM2.5  (fine  PM) 
and  PM2.5-10  (coarse  Pl^).  rat 
embryo  fibroblast  cells  used. 

In  Vitro:  assessment  of  of  adduct 
formation  following  exposure  to 
DPM,  DPI^  extracts, 

benzo(a]pyrene.  or  5-methyl- 
chrysene,  mammary  carcinoma 
cells  used. 

In  Vivo:  2-phase  retrospective 
study,  review  of  NTP  data  from 
90-day  and  2-yr  exposures  to 
particulates,  use  of  mouse  in- 
halation model 

In  Vivo:  assessment  of  cytokine 
expression  following  exposure 
to  DE  (100  ng/m3  or  3  mg/m3 
DPM)  tor  7-hrs/day  x  5  days/wk 
X  4  wks,  mouse  inhalation 
model  used  . 

In  Vivo:  assessment  of  mutant 
frequency  and  mutation  spectra 
in  lung  following  4-wk.  expo- 
sure to  1  or  6  mg/m'  DE, 
transgenic  rat  inhalation  model 
used. 

In  Vivo:  assessment  of  immuno- 
modulating  capacity  of  DPM, 
cart)on  black,  and  silica  par- 
ticles, mouse  model  used  (sc 
injection  into  hind  footpad). 


In  Vivo:  assessment  of  cardio- 
vascular effects  following  4-hr 
exposure  to  4.2  mg/m'  diesel 
soot,  4.6  mg/m'  carbon  black, 
or  48  mg/m'  ambient  urban 
particulates,  rat  inhalation 
model  used. 

In  Vivo:  assessment  of  ainway  re- 
activity/responsiveness, and 
BAL  cells  and  BAL  cytokines 
following  exposure  to  0.5  mg/ 
mouse  aspirated  DPM,  ambient 
PM,  or  coal  fly  ash. 


Adverse  effects  of  DE  on  cytokine 
and  antibody  production  by  cre- 
ating an  imbalance  of  heiper  T- 
cell  functions. 


Exposure  to  woodsmoke  in- 
creased susceptibility  to  and 
severity  of  streptococcal  infec- 
tion, exposure  to  residual  oil  fly 
ash  increased  pulmonary 
hypersensitivity  reactions. 

Seasonal  variations  in  PM,  in 
their  solubility,  and  in  their  abil- 
ity to  produce  cytotoxicity. 

Long-term  exposure  to  non-killing 
doses  of  PM  may  lead  to  accu- 
mulation of  DNA  lesions. 

Temporal  and  dose-dependent 
DNA  adduct  formation  by  PAHs. 

Carcinogenic  PAHs  from  diesel 
extracts  lead  to  stable  DNA 
adduct  formation. 

Induction  and/or  exacerbation  of 
arteritis  following  chronic  expo- 
sure (beyond  90-day)  to  partic- 
ulates. 


DE  alters  immunological  re- 
sponses in  the  lung  and  may 
increase  susceptibility  to  patho- 
gens, low-dose  DE  may  induce 
allergic/asthmatic  reactions. 

DE  produced  lesions  in  DNA  and 
was  mutagenic  in  rat  lung.    ' 


DPM  skew  immune  response  to- 
ward T  helper  2  (Th2)  side,  and 
may  facilitate  initiation  of  al- 
lergy. 


Increases  in  endothelin  -1  and  -3 
(two  vasoregulators)  following 
ambient  urban  particulates  and 
diesel  soot  exposure. 

Small  increases  in  blood  pressure 
following  exposure  to  ambient 
urban  particulates. 

Dose  and  time-dependent 
changes  in  ainway  responsive- 
ness and  inflammation  fol- 
lowing exposure  to  PM. 

Increase  in  BAL  cellularity  fol- 
lowing exposure  to  DMP,  but 
ainway  reactivity/  unchanged. 


DE  generated  from  diesel  engine 
DPM,  CO:,  SO:  NO/NOj/NOx 
measured. 


Woodsmoke,  oil  fumace  emis- 
sions, and  residual  oil  fly  ash 
(ROFA)  used 


PM  collected  Hong  Kong  area 
and  solvent-  extractable  or- 
ganic compounds  used. 


Some  DPM  purchased  from 
NIST.  some  DPM  collected  on 
filters  from  diesel  vehicle,  and 
solvent-exiractable  organic 
compounds  used. 

Indium  phosphide,  cobalt  sulfate 
heptahydrate.  vanadium  pent- 
oxide,  gallium  arsenide,  nickel 
oxide,  nickel  subsulfide.  nickel 
sulfate  hexahydrate.  talc,  mo- 
lybdenum trioxide  used. 

DE  generated  from  diesel  engine 
DPM,  CO.  S02,  and  N02 
measured. 


DE  generated  from  light-duty  die- 
sel engine 

Concentration  of  suspended  par- 
ticulate matter  (SPM)  meas- 
ured, 11  PAHs  and  nitrated 
PAHs  identified  and  quantitated 
in  SPM. 

DPM,  carbon  black  particles 
(CBP)  and  silica  particles  (SIP) 
used. 

DPM  donated  by  Nijmegen  Uni- 
versity. CBP  and  SIP  pur- 
chased from 
BrunschwichChemie  and  Sigma 
Chemical  Co..  respectively. 

Diesel  soot,  carbon  black  and 
urban  air  particulates  used. 

Diesel  soot  purchased  from  NIST, 
cartx)n  black  donated  by  Uni- 
versity of  California,  urban  air 
particulates  collected  in  Ottawa. 

DPM.  PM.  and  coal  fly  ash  used. 

DPM  purchased  from  NIST,  PM 
collected  in  Baltimore,  and  coal 
fly  ash  obtained  from  Baltimore 
power  plant. 
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Table  VI-8.— Studies  On  Toxicological  Effects  of  DPM  Exposure,  2000-2002— Continued 


Authors,  Year 


Descriptk>n 


Key  results 


Agent(s)  of  toxicity 


Whitekus  etal.,  2002 


In  Vitro:  assessment  of  ability  of 
six  antioxidants  to  interfere  in 
DPM-mediated  oxidative  stress, 
cell  cultures  used. 

In  Vivo:  assessment  of  sensitiza- 
tion to  OA  and/or  DPM  and 
possible  modulation  by  thiol 
antioxidants,  mouse  inhalation 
model  used. 


Thio  antk}xidants  (given  as  a  pre- 
treatment)  inhibit  adjuvant  ef- 
fects of  DPM  in  the  induction  of 
OA  sensitization. 


DE  generated  from  light-duty  die- 
sel engine,  DPM  collected,  dis- 
solved in  saline,  and  aero- 
solized. 


•Key: 

(A)  immunological  and/or  allergic  reactions.  : 

(B)  inflammation.  •  • 

(C)  mutagenicity/DNA  adduct  formation. 

(D)  Induction  of  free  oxygen  radicals. 

(E)  airflow  obstruction. 

(F)  impaired  clearance. 

(G)  reduced  defense  mechanisms.  ■  ' 
(H)  adverse  cardiovascular  effects. 

Table  VI-9.— Review  Articles  on  Toxicological  Effects  of  DPM  Exposure,  2000-2002 


Authors,  Year 


Description 


Conclusions 


Agent(s)  of  toxkaty 


ILSI  Risk  Science   Institute  Work- 
shop Participants,  2000. 


Nikula.  2000 


Oberdoerster,  2002 


Veronesi  and  Oortigiesen,  2001 


Review  of  rat  inhalation  studies 
on  chronic  exposures  to  DPM 
and  to  other  poorly,  soluble 
nonfibrous  particles  of  low 
acute  toxicity  that  are  not  di- 
rectly genoloxic. 

Review  of  animal  inhalation  stud- 
ies on  chronic  exposures  to 
DE,  cartx}n  black,  titanium  di- 
oxide, tak:  and  coal  dust. 

In  Vivo:  review  of  toxcokinetics 
and  effects  of  fibrous  and  non- 
fibrous  partrcles. 


In  Vitro:  review  of  nasal  and  pul- 
monary innervation  (receptors) 
and  pulmonary  responses  to 
PM,  mainly  BEAS  cells  and 
sensory  neurons  used. 


No  overioad  of  rat  lungs  at  lower 
lung  doses  of  DPM  and  no  lung 
cancer  hazard  anticipated  at 
k)wer  doses. , 


Species  differences  in  pulmonary 
retention  patterns  and  lung  tis- 
sue responses  following  chron- 
ic exposure  to  DE. 

High-dose  rat  lung  tumors  pro- 
duced by  pooriy  soluble  par- 
tk;les  of  low  cytotoxicity  {e.g., 
DPM)  not  appropriate  for  low- 
dose  extrapolation  (to  humans); 
lung  overtoad  occurs  in  rodents 
at  high  doses 

Pulmonary  receptors  stimulated/ 
activated  by  PM,  leading  to  in- 
flammatory responses. 


Poorly  soluble  partk;les,  non- 
fibrous  partk^les  of  low  acute 
toxkaty  and  not  directly 
genotoxK  (PSPs) 


DE.  carbon  black,  titanium  <Aox- 
'  ide.  tak;  and  coal  dust 


Fibrous  partrcles.  and  nonfibrous 
partk:les  that  are  poorly  solut>le 
and  have  kjw  cytotoxrcity  (PSP) 


PM:  residual  oil  fly  ash. 
woodstove  emissions,  voteank; 
dust,  urban  ambient  particu- 
lates, coal  fly  ash,  and  oil  fly 
ash. 


*Key: 

(A)  immunological  and/or  allergk;  reactions. 

(B)  inflammation. 

(C)  mutagenicity/DNA  adduct  formation. 

(D)  Induction  of  free  oxygen  radicals. 

(E)  airflow  obstruction. 

(F)  impaired  clearance. 

(G)  reduced  defense  mechanisms. 
(H)  adverse  cardiovascular  effects. 


VII.  Feasibility 

A.  Background  on  Feasibility 

Section  101(a)(6)(A)  of  the  Federal 
Mine  Safety  and  Health  Act  of  1977 
(Mine  Act)  requires  the  Secretary  of 
Labor  to  establish  health  standards 
which  most  adequately  assure,  on  the 
basis  of  the  best  available  evidence,  that 
no  miner  will  suffer  material 
impairment  of  health  or  functional 
capacity  over  his  or  her  working 
lifetime.  Such  standards  must  be  based 
upon: 


Research,  demonstrations,  experiments, 
and  such  other  information  as  may  be 
appropriate.  In  addition  to  the  attainment  of 
the  highest  degree  of  health  and  safety 
protection  for  the  miner,  other  considerations 
shaM  be  the  latest  available  scientific  data  in 
the  field,  the  feasibility  of  the  standards,  and 
experience  gained  under  this  or  other  health 
and  safety  laws.  Whenever  practicable,  the 
mandatory  health  or  safety  standard 
promulgated  shall  be  expressed  in  terms  of 
objective  criteria  and  of  the  performance 
desired.  (Section  101(a)(6)(A)). 

The  legislative  history  of  the  Mine  Act 
states: 


This  section  further  provides  that  "other- 
considerations"  in  the  setting  of  health 
standards  are  "the  latest  available  scientific 
data  in  the  field,  the  feasibility  of  the 
standards,  and  experience  gained  under  this 
and  other  health  and  safely  laws."  While 
feasibility  of  the  standard  may  be  taken  into 
consideration  with  respect  to  engineering 
controls,  this  factor  should  have  a 
substantially  less  significant  role.  Thus,  the 
Secretary  may  appropriately  consider  the 
state  of  the  engineering  art  in  industry  at  the 
time  the  standard  is  promulgated.  However, 
as  the  circuit  courts  of  appeals  have 
recognized,  occupational  safety  and  health 
statutes  should  be  viewed  as  "technology- 
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B.  Technologi  :al  Feasibility 
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per  cubic 
technological 
emd  nonmetal 


industry.  Courts  have  ruled  that  in  order 
for  a  standard  to  be  technologically 
feasible  an  agency  must  show  that 
modem  technology  has  at  least 
conceived  some  industrial  strategies  or 
devices  that  are  likely  to  be  capable  of 
meeting  the  standard,  and  which 
industry  is  generally  capable  of 
adopting.  United  Steelworkers  of 
America.  AFL-CIO-CLCv.  Marshall, 
(OSHA  Lead)  647  F.2d  1273  (D.C.  Cir. 
1981)  cert,  denied,  453  U.S.  918  (1981) 
(citing  American  Iron  and  Steel  Institute 
V.  OSHA.  (AISI-I)  577  F.2d  825.  (3d  Cir. 
1978)  at  834;  and,  Industrial  Union 
Dep't.,  AFL-CIO  V.  Hodgson,  499  F.2d 
467  (D.C.  Cir.1974)).  The  existence  of 
general  technical  knowledge  relating  to 
materials  and  methods  which  may  be 
available  and  adaptable  to  a  specific 
situation  establishes  technical 
feasibility.  A  control  may  be 
technologically  feasible  when  Aif 
through  reasonable  application  of 
existing  products,  devices  or  work 
methods  with  human  skills  and 
abilities,  a  workable  engineering  control 
can  be  applied"  to  the  source  of  the 
hazard.  It  need  not  be  an  "off-the-shelf 
product,  but  "it  must  have  a  realistic 
basis  in  present  technical  capabilities." 
[Secretary  of  Labor  V.  Callanan 
Industries.  Inc.  (Noise),  5  FMSHRC  1900 
(1983)). 

The  Secretary  may  also  impose  a 
standard  that  requires  protective 
equipment,  such  as  respirators,  if 
technology  does  not  exist  to  lower 
exposures  to  safe  levels.  See  United 
Steelworkers  of  America,  AFL-CIO-CLC 
V.  Marshall.  (OSHA  Lead)  647  F.2d 
1164. 

MSHA  has  established  that 
technology  is  available  that  can 
accurately  and  reliably  measure  miners' 
exposures  to  DPM  in  all  types  of 
underground  metal  and  nonmetal 
mines.  MSHA  intends  to  sample  miners' 
exposures  by  using  a  respirable  dust 
sampler  equipped  with  a  submicrometer 
impactor  and  analyze  samples  for  the 
amount  of  elemental  carbon  using  the 
NIOSH  Analytical  Method  5040,  or  any 
other  method  that  NIOSH  determines 
gives  equal  or  improved  accuracy,  as 
stated  in  existing  §  57.5061(b)  and  in 
this  proposed  rule. 

MSHA  is  changing  the  surrogate  that 
it  uses  to  measure  DPM  exposures  from 
total  carbon  (TC)  to  elemental  carbon 
(EC).  This  change  will  avoid 
interferences  associated  with  organic 
carbon  that  could  collect  on  the  filter 
and  increase  the  likelihood  of 
contaminating  the  sample  with  OC  ft'ora 
non-diesel  sources.  MSHA  agreed  to 
propose  this  change  as  dictated  by  the 
DPM  Settlement  Agreement  and  the 


entire  mining  community  supports  this 
change. 

Control  mechanisms  also  exist  that 
are  capable  of  reducing  DPM  exposures 
to  the  interim  PEL  of  308  micrograms  in 
all  types  of  underground  metal  and 
nonmetal  mines.  MSHA  believes  that 
mine  operators  will  choose  from  various 
control  options  that  are  currently 
available,  including  diesel  particulate 
filter  (DPF)  systems,  ventilation 
upgrades,  oxidation  catalytic  converters, 
alternative  fuels,  fuel  aditives, 
enclosures  such  as  cabs  and  booths, 
improved  maintenance  procedures, 
newer  engines  (less  DPM  emitting),  and 
various  work  practices  and 
administrative  controls.  MSHA  has 
given  the  mining  industry  flexibility  in 
selecting  DPM  control  options  that  best 
suit  the  mine  operator's  specific  needs. 

Based  on  the  current  information  in 
the  rulemaking  record,  MSHA 
concludes  that  it  has  a  technologically 
feasible  measurement  method  that 
operators  and  the  Agency  can  use  to 
accurately  determine  if  miners' 
exposures  exceed  the  limit.  Both  control 
mechanisms  and  the  DPM  sampling 
method  are  discussed  elsewhere  in  this 
preamble.  MSHA  believes  that  the 
proposed  standard  would  adequately 
address  feasibility  issues  in  one  of  two 
wavs: 

(1)  Pursuant  to  §  57.5060(a)  and  (d)  of 
the  proposed  rule.  If  MSHA  determines 
that  feasible  engineering  and 
administrative  controls  are  being 
installed,  used,  and  maintained  and  still 
do  not  reduce  a  miner's  exposure  to  the 
limit,  mine  operators  would  be  required 
to  supplement  controls  with  a 
respiratory  protection  program;  or, 

(2)  Mine  operators  may  apply  to  the 
MSHA  district  manager  for  approval  for 
an  extension  of  time  in  which  to  reduce 
miners'  exposures  to  the  DPM  limit. 
MSHA  is  not  proposing  any  maximum 
limit  on  the  number  of  extensions  an 
operator  may  have,  since  MSHA's 
decision  hinges  upon  feasibility. 

The  proposal  permits  operators 
greater  flexibility  in  complying  with  the 
DPM  limit,  contrary  to  the  existing 
prohibition  against  using  administrative 
controls  and  respiratory  protection. 
Mine  operators  who  need  on-site 
technical  assistance  should  contact  the 
respective  MSHA  district  manager  for 
assistance.  MSHA  will  continue  to  assist 
mine  operators  in  special  mining 
situations  that  could  affect  the 
successful  use  of  DPM  filters. 

Section  IV  above  contains  the 
executive  summary  of  the  31-Mine  ■= 

Study.  As  that  section  explains,  the 
technical  feasibility  analyses  in  the  31- 
Mine  Study  were  based  on  the  highest 
DPM  sample  result  obtained  at  each 
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mine  and  on  all  major  DPM  emission 
sources  at  each  mine  in  addition  to 
spare  equipment.  The  study  found  that 
five  mines  were  already  in  compliance 
with  the  interim  concentration  limit, 
and  another  two  mines  were  aheady  in 
compliance  with  the  existing  lower, 
final  concentration  limit. 

MSHA  predicted  that  eleven  of  the  31 
mines  could  achieve  compliance  with 
both  limits  through  installation  of  DPM 
filters  alone.  Ventilation  upgrades  were 
specified  for  only  5  of  the  31  mines  in 
this  study,  and  then  only  to  achieve  the 
final  concentration  limit.  MSHA 
projected  that  compliance  with  the 
interim  and  final  concentration  limits 
could  be  achieved  without  requiring 
major  ventilation  installations  such  as 
new  main  fans  and  repowering  main 
fans.  In  the  existing  standard,  the 
agency  based  its  feasibility  projections 
on  an  average  DPM  concentration  level 
of  over  800  ng/m^.  MSHA  believes  that 
miners'  exposures  are  now  much  lower, 
probably  as  a  result  of  the  introduction 
of  clccm  engines,  better  maintenance, 
and  the  elimination  of  interferences  as 
confirmed  by  MSHA's  compliance 
assistance  baseline  sampling. 

MSHA  collected  baseline  samples  at 
most  underground  mines  with  diesel 
powered  equipment.  Semiples  were 
collected  in  the  same  manner  as  MSHA 
intends  to  sample  for  enforcement 
under  the  proposed  rule.  MSHA  found 
the  average  exposure  (based  on  EC  x  1.3) 
in  the  baseline  sampling  to  be  222  \ig/ 
m '  resulting  in  greater  compliance    . 
feasibility  with  the  proposed  rule. 

In  spite  of  the  concentrations 
observed  in  the  31-Mine  Study,  the 
industry  parties  in  the  litigation 
continued  to  stress  that  compliance 
with  the  existing  standard  was 
infeasible  in  that  DPF  systems  could  not 
be  retrofitted  properly  and  could  not 
effectively  achieve  regeneration.  Some 
operators  also  noted  that  they 
experienced  difficulty  in  ordering  and 
obtaining  DPF  systems.  MSHA  could 
not  confirm  these  statements,  but  during 
the  31-Mine  Study,  the  Agency  did  not 
find  that  mine  operators  were  using 
filtration  devices.  Moreover,  few  mine 
operators  actually  contacted  MSHA  to 
ask  for  compliance  assistance  visits,  in 
spite  of  the  Agency's  repeated  offers  to 
help.  Once  MSHA  initiated  its 
comprehensive  compliance  assistance 
worlt  at  underground  mine  sites,  the 
Agency  found  that  most  mines  did  not 
have  complete  information  on  the 
available  control  technologies. 
Accordingly,  MSHA  stated  in  its  final 
report  on  the  31-Mine  Study  regarding 
feasibility: 


Compliance  with  both  the  interim  and  final 
concentration  limits  may  be  both 
technologically  and  economically  feasible  for 
metal  and  nonmetal  underground  mines  in 
the  study.  MSHA.  however,  has  limited  in- 
mine  documentation  on  DPM  control 
technology.  As  a  result,  MSHA's  position  on 
feasibility  does  not  reflect  consideration  of 
current  complications  with  respect  to 
implementation  of  controls  such  as 
retrofitting  and  regeneration  of  filters.  MSHA 
acknowledges  that  these  issues  influence  the 
outcome  of  feasibility  of  controls.  The  agency 
is  continuing  to  consult  with  NIOSH, 
industry  and  labor  representatives  on  the 
availability  of  practical  mine  worthy  filter 
technology. 

Since  this  finding,  however,  MSHA 
and  NIOSH  have  been  working  with  the 
metal  and  nonmetal  underground 
mining  community  and  equipment 
manufactiu'ers  to  continually  refine  and 
improve  application  of  existing  DPM 
control  technology.  The  Agency  has 
made  considerable  strides  in  resolving 
mine  operators'  concerns  with  the  mine 
worthiness  of  DPF  systems. 

During  data  collection  for  the  31-Mine 
Study,  mine  operators  also  questioned 
the  performance  of  the  SKC  sampler, 
especially  in  light  of  modifications  to  it. 
Additionally,  some  commenters 
requested  that  MSHA  revise  its  internal 
sampling  methodology  and  analysis  for 
inspectors  and  laboratory  personnel. 

MSHA  disagrees.  One  of  the 
objectives  of  the  31-Mine  Study  was  to 
examine  the  performance  of  the  SKC 
sampler.  The  Agency  is  satisfied  with 
the  performance  of  the  SKC  cassette  in 
collecting  DPM  while  avoiding  mineral 
dust.  NIOSH's  laboratory  and  field  data 
show  that  the  SKC  cassette  collected 
DPM  efficiently.  Under  a  side  protocol 
of  the  31-Mine  Study,  MSHA  tested  the 
efficiency  of  the  SKC  cassette  in 
avoiding  mineral  dust  at  four  mines.  In 
these  tests,  no  mineral  dust  was 
measured  on  the  filters  of  the  SKC 
samplers.  This  finding  was  confirmed 
by  NIOSH  laboratory  tests.  However, 
NIOSH  discovered  that  in  many  cases, 
the  DPM  deposit  area  was  irregular  in 
shape,  and  the  shapes  varied  among 
samples.  Since  the  DPM  deposit  area  is 
used  to  calculate  carbon  concentrations 
attributed  to  DPM,  the  varied  shapes  can 
cause  an  error  in  determining  DPM 
concentrations.  With  the  cooperation  of 
MSHA  and  the  technical 
recommendations  and  extensive 
experimental  verification  by  NIOSH, 
SKC  was  able  to  modify  the  cassette 
design  to  produce  a  consistent  and 
regular  DPM  deposit  area,  satisfactorily 
resolving  the  problem. 

The  fact  that  the  deposit  area  was 
assumed  constant  when  in  fact  there 
were  variations  in  the  boimdary  (shape) 
and  area  of  deposit  of  the  SKC  cassette 


samples  taken  in  the  31-Mine  Study 
affects  only  the  reported  concentrations 
of  the  carbon  values  (EC,  OC,  and  TC) 
because  deposit  area  is  used  in 
concentration  calculation.  The  results  of 
the  inter-laboratory  and  intra-laboratory 
studies  that  compared  the  analysis  of 
the  punches  of  those  (or  any)  filters 
from  the  SKC  cassette  are  unaffected  for 
two  reasons:  (1)  The  deposit  area  does 
not  enter  into  the  calculations  (surface 
densities  of  carbon  in  ug/cm  ^  were 
compared),  and  (2)  the  punches  were 
taken  from  filters  inside  the  boundary  of 
the  area  of  deposits,  where  the  deposits 
were  uniform. 

In  their  comments  to  the  ANPRM, 
mine  operators  continued  to  emphasize 
the  need  for  more  research  on  control 
technology.  Additionally,  NIOSH 
commented: 

In  conclusion,  various  manufacturers  offer 
the  particulate  filters  for  diesel  engines  rated 
from  15  to  several  hundred  hp.  Although  on 
the  market  for  more  than  a  decade.  DPF 
systems  have  been  only  sporadically 
deployed  and  tested  on  underground  mining 
vehicles.  The  DEEP-sponsored  evaluation 
tests  at  Noranda  BM&S  and  INCO  Stobie 
Mines  are  based  on  our  knowledge,  the  best 
organized  attempts  to  evaluate  DPFs  in  the 
underground  environment.  The  results  from 
these  tests  reveal  that  the  DPF  systems  that 
have  been  evaluated  on  heavy-duty  vehicles 
powered  by  engines  rated  over  277  hp  and 
on  light  duty  vehicles  powered  by  50  hp 
engines  offer  promising  technology. 
However,  this  technology  needs  significant 
additional  evaluation  and  some  possible  re- 
engineering  for  underground  mining 
applications.  In-use  deficiencies,  secondary 
emissions,  engine  backpressure,  DPF 
regeneration.  DPF  reliability  and  durability 
are  major  issues  requiring  additional  research 
and  engineering.  In  addition,  it  is  been  found 
that  deployment  of  most  systems, 
particularly  those  which  require  active 
means  of  regeneration,  require  major  changes 
in  miners'  attitudestoward  engine  and  DPF 
maintenance.  NIOSH's  DEEP  experienced 
showed  that  emission-based  engine 
maintenance,  greater  discipline  on  the  part  of 
the  vehicle  operator,  and  better  operational 
logistics  [e.g..  multiple  locations  of 
regeneration  stations  for  a  single  vehicle)  are 
imperative  for  success  of  DPF  technology. 

To  the  contrary,  the  NIOSH  conunents 
in  response  to  the  ANPRM  include  a 
summary  of  their  experience  with 
retrofitting  existing  diesel  powered 
equipment.  NIOSH  acknowledges  that 
although  diesel  particulate  filters  have 
been  available  to  U.S.  mines  for  many 
years,  they  have  not  been  extensively 
used  and  documented.  NIOSH  states 
that  in-mine  experience  with  filters  is 
limited,  but  NIOSH  also  related  their 
experience  with  the  Diesel  Emissions 
Evaluation  Program  (DEEP)  in  Canada. 
NIOSH  stated: 
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in  U.S.  mines. 

MSHA  has  'ound  that  most  mine 
operators  can  successhilly  resolve  their 
implementati  an  issues  if  they  make 
informed  dec  sions  regarding  filter 
selection,  reti  ofitting,  engine  and 
equipment  dtployment,  operations,  and 
maintenance.  The  Agency  recognizes 
that  practical  mine-worthy  DPF  systems 
for  retrofittini  most  existing  diesel 
powered  equi  ament  in  underground 
metal  and  noi  metal  mines  are 
conMnercially  available  and  are  mine 
worthy  to  eff«  ctively  reduce  miners' 
exposures  to  )PM.  MSHA  also 
recognizes  thi  it  installation  of  DPF 
systems  will  i  equire  mine  operators  to 
work  through  technical  and  operational 
situations  uni  que  to  their  specific 
mining  circuristances.  In  view  of  that, 
.  MSHA  has  pr  jvided  comprehensive 
compliance  a:  sistance  to  the 
underground  metal  and  nonmetal 
mining  Indus  ry. 

Commentei  s  to  the  ANPR  responded 
to  the  questio  i  of  changing  a  diesel 
engine  model  to  accommodate  a  control 
device  by  stat  ng  that  anything  other 
than  the  origi:  lal  engine  model  is 
essentially  in  :ompatible  and  would 
require  prohll  litive  design  engineering 
analysis  and  i  mplementation.  MSHA 
agrees  that  it  i  nay  not  be  feasible  to 
change  engin(  s  on  some  diesel  powered 
equipment.  H  Dwever,  as  engine 
manufactiarer  i  develop  cleaner  engines 
over  time,  the  v  are  phasing  out  older 
models  and  n  swer,  cleaner  engine 
models  are  av  lilable  from  the  same 
engine  manuf  icturer.  In  some  cases,  the 
new  engine  m  odels  are  direct 
replacements  lor  an  older  model.  The 
benefits  of  ret  ofitting  a  machine  with  a 
cleaner  engini  i  are  better  fuel  economy, 
less  DPM  emi  ted  from  the  tailpipe, 
better  lubricat  ion  systems,  and  better 
diagnostic  too  s,  especially  with  the 
electronic  eng  ines.  A  cleaner  engine  that 
emits  less  DPI  i  will  deposit  less  DPM 
on  the  filter,  t  lus  permitting  more  time 
between  reger  eration,  especially  in 
active  regener  ition  systems  or 
combination  i  ctive/passive  regeneration 
systems. 


Filter  Worksh  )ps 

Recently, 
industry  sponsored 
"Diesel  Emissions 
Technologies 
Nonmetal  Mides 
Ohio,  on  Febr  lary 


gc^vemment,  labor  and 

two  workshops  on 
and  Control 
n  Underground  Metal  and 
held  in  Cincinnati, 
27.  2003,  and  Salt 


Lake  City,  Utah,  on  March  4,  2003. 
These  workshops  focused  on 
implementation  of  DPM  control 
technologies  capable  of  reducing  DPM 
exposures  to  particulate  matter  and 
gaseous  emissions  from  diesel-powered 
vehicles  that  are  presently  available  to 
the  underground  metal  and  nonmetal 
mining  industry  in  this  cotintry.  The 
workshops  provided  an  excellent  forum 
for  open  discussion  and  the  exchange  of 
ideas  and  experiences  relative  to  the  use 
of  diesel  powered  equipment  in 
underground  mines. 

At  the  workshops,  industry  experts 
discussed  issues  pertaining  to  the 
installation  and  use  of  DPFs  in 
underground  mines.  Appfication  of 
technology  and  mine  operators' 
experiences  with  using  filters  on  their 
diesel  powered  equipment  are  becoming 
more  commonplace  in  the  mining 
industry  since  the  promulgation  of  the 
DPM  rule. 

MSHA,  NIOSH,  and  industry  speakers 
presented  their  first-hand  experiences 
with  the  implementation  and  use  of 
diesel  particulate  filters  in  underground 
mines  since  promulgation  of  the 
existing  DPM  rule.  Major  diesel  filter 
manufacturers  and  vendors  of  control 
technologies  and  engines  also 
participated  in  the  workshops. 

NIOSH  compiled  a  suiomary  report  to 
capture  presentations,  comments  and 
discussions  rendered  at  the  workshops, 
including  comments  offered  by  industry 
representatives  who  shared  their 
experiences  with  the  effectiveness  of 
DPM  filters.  MSHA  believes  that 
NIOSH's  account  of  the  workshops 
helps  to  demonstrate  feasibility  of 
control  technology  measures  that  mine 
operators  have  found  beneficial  and 
effective.  MSHA  mailed  copies  of  the 
NIOSH  report  to  mine  operators  covered 
by  the  proposed  rule.  This  information 
also  is  available  on  the  NIOSH  Diesel 
List  Server.  At  the  workshops,  the 
following  information  was  discussed: 

DPF  Efficiency:  Laboratory  and  field 
studies  indicate  that  filtration  efficiency 
for  elemental  carbon  is  above  95%  and 
perhaps  is  as  high  as  99%. 

MSHA  worked  with  NIOSH  at 
MSHA's  laboratory  to  determine  the 
efficiency  of  several  ceramic  filters. 
MSHA  ran  steady  state  tests  on  the 
dynamometer  and  collected  DPM 
samples  for  NIOSH  5040  analysis.  The 
results  of  the  filter  tests  showed 
efficiency  results  close  to  99%  for 
elemental  carbon.  NIOSH  commented: 

The  INCO  project  includes  two  Kubota 
M5400  tractors  powered  by  Kubota  F2803B 
50  hp  engines  (Stachulak  2002].  Both  are 
fitted  with  actively  regenerated  DPFs  that 
have  a  silicon  carbide  (SiC)  filler  core.  The 
SiC  cores  come  from  the  same  manufacturer; 


the  DPF  systems  are  supplied  by  different 
manufacturers.  The  filtration  efficiency  at  the 
tailpipe  is  >99  percent  for  EC  as  determined 
by  NIOSH  using  the  EchoChem  Analjrtics 
PAS  2000  carbon  particle  analyzer.  One  DPF 
system  uses  active  on-board  regeneration; 
electric  heating  coils  are  integrated  into  the 
unit  and  the  unit  is  plugged  into  a 
regeneration  controller  mounted  off  board. 
The  other  unit  is  an  active  off-board  system 
in  which  the  DPF  is  removed  from  the 
vehicle  and  exchanged  with  the  previously 
regenerated  filter.  The  soot-laden  filter  is 
placed  in  a  regeneration  station.  Both 
vehicles  are  assigned  to  "special  groups"  of 
individuals  who  ensure  that  the 
regenerations  are  performed  as  needed. 

MSHA  stated  in  the  preamble  to  the 
January  19,  2001  Final  Rule  that  filter 
efficiency  for  cordierite  and  silicon 
carbide  media  used  in  many  DPF 
systems  is  85%  and  87%  respectively 
for  diesel  DPM.  These  efficiencies  were 
based  on  whole  diesel  particulate  as 
collected  per  part  7,  subpart  E 
specifications  for  measuring  DPM.  The 
mining  industry  has  expressed  concern 
that  laboratory  results  do  not  reflect  the 
real  world  in  both  duty  cycle  and 
operational  environment,  so  the  Metal 
and  Nonmetal  Diesel  Partnership  and 
MSHA  will  conduct  a  set  of  in-mine 
tests  before  mid-2003. 

DPF  Selection:  To  use  DPF  systems 
successfully,  mine  operators  must  do 
their  homework  prior  to  ordering  DPF 
systems.  It  is  critical  for  filter 
performance  and  efficiency  to  match  the 
filters  to  the  diesel  powered  equipment 
and  consider  how  the  equipment  is  to 
be  used  in  the  underground  mine.  Mine 
operators  should  assume  that  every 
application  is  unique. 

Following  promulgation  of  the 
existing  DPM  rule,  most  mine  operators 
were  unaware  that  filter  selection 
involves  consideration  of  these  factors. 
Therefore,  in  February  2003,  MSHA  and 
NIOSH  posted  on  their  web  sites  a 
comprehensive  compliance  assistance 
tool  titled  "A  DPM  Filter  Selection 
Guide  for  Diesel  Equipment  In 
Underground  Mines"  (Filter  Selection 
Guide).  The  guide  provides  mine 
operators  with  detailed  step-hy-step 
considerations  in  selecting  DPF  system 
compatible  with  the  specific  equipment. 
Also,  the  Filter  Selection  Guide 
provides  information  on  modifications 
and  adjustments  to  diesel  powered 
equipment  that  mine  operators  may 
have  to  make  to  successfully  apply  DPF 
systems. 

Mine  operators  should  start  by 
making  certain  that  they  are  properly 
maintaining  their  engines  and  not 
consuming  excessive  amounts  of 
crankcase  oil.  The  mine  operator  may 
then  obtain  exhaust  temperature  logs  or 
traces  for  several  shifts,  and  use  these 
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traces  to  select  the  DPF  systems  with  the 
regeneration  options  that  will  work  for 
that  piece  of  equipment.  Exhaust 
temperature  traces  can  be  analyzed  by 


mine  personnel  or  given  to  several  DPF 
suppliers  to  use  to  provide  the  operator 
with  options. 


Exhaust  temperatures  govern  the  DPF 
regeneration  options.  These  options  are 
provided  in  the  Table  VII-1. 


Table  Vll-l.— DPF  Regeneration  Options 


Temperature  that  the  exhaust  exceeds  30%  of 
ttie  time,  degrees  C 


>550 

>39O^20 
>340 


>325 

>Any  temperature  t»elow  325 


DPF  system  (media  consists  of  cordierite  or 
silicon  carbide  ceramic) 


Uncatalyzed  media  

Base  metal  catalyzed  cordierite 

Lightly  platinum  catalyzed  ceramic  with  COT 
fuel  additive. 


Platinum  catalyzed  ceramic 

Active  (Manually)  regenerated  system 


Comments 


Rarely,  if  ever,  occurs. 

No  increase  in  NO2 

Spedal  provisions  must  be  made  to  ensure 
additive  is  always  present  in  fuel  and  that 
equipment  w/o  DPFs  cannot  be  fueled  with 
additive-containing  fuel.  No  increase  in 
NO3. 

Lab  results  indicate  significant  NO  to  NO; 
conversion:  fielo  results  are  mixed. 

Insufficient  exhaust  temperature  to  support 
spontaneous  regeneration  during  shift. 
DPFs  are  regenerated  in  place  with  equip- 
ment off-duty  or  DPF  is  swapped  out. 


As  Table  VII-1  shows,  a  DPF  system 
will  function  successfully  at  or  above  an 
exhaust  gas  temperature  specified  by  the 
memufacturer's  regeneration 
temperature,  that  is,  an  active 
regenerating  system  will  work  at  all 
exhaust  temperatures,  and  a  platinum 
catalyzed  system  at  any  temperature 
above  325°C.  However,  these  exhaust 
gas  temperatures  must  be  achieved  at 
least  30%  of  the  time  during  the  day  to 
be  sufficient  for  passive  regeneration.  In 
addition,  the  time  of  the  engine  will  also 
be  a  factor  for  proper  regeneration.  If  an 
engine  goes  out  of  tune  and  begins  to 
emit  higher  DPM  concentrations  in  the 
exhaust,  the  exhaust  backpressure  may 
increase  more  quickly.  Therefore,  it  is 
recommended  that  mine  operators 
install  backpressure  devices  on 
machines  equipped  with  filters  in  order 
to  properly  monitor  the  condition  of  the 
filter  and  regeneration  of  the  filter. 

Table  VII-1  also  provides  information 
in  the  "Comments"  column  on  the  effect 
of  the  filters  coated  with  a  catalyst  on 
NO2  emissions.  MSHA  has  tested  in 
their  laboratory  the  types  of  filters  listed 
and  has  posted  on  its  Web  site  a  list  of 
the  filters  that  can  cause  NO2  increases 
from  the  engine  and  those  catalytic 
formulations  that  do  not  significantly 
increase  NO-). 


NO2  is  formed  from  NO  in  the 
engine's  exhaust  in  the  presence  of  the 
catalyst.  This  reaction  occurs  at  exhaust 
gas  temperatures  at  approximately 
325°C.  "This  temperature  is  also  the 
temperature  at  which  the  platinum 
catalyst  will  allow  for  passive 
regeneration.  Filter  manufacturers  have 
normally  wash-coated  their  filters  with 
large  amounts  of  platinum  to  make  sure 
that  the  filters  will  regenerate.  This  large 
concentration  of  platinum,  in 
combination  with  longer  retention  time 
of  the  exhaust  gas  in  the  filter,  results 
in  the  formation  of  NO2.  Manufacturers 
have  been  looking  at  wash-coat 
formulations  containing  less  platinum 
loading  to  lower  the  NO2  effects. 
Catalytic  converters  are  also  wash- 
coated  with  platinum,  however,  the 
loading  used  on  catalytic  converters  is 
lower  than  ceramic  filter^.  Due  to  faster 
movement  of  the  exhaust  gas  through 
the  catalytic  converter  compared  to  the 
ceramic  filter,  the  effect  of  NO2  increase 
is  minimized. 

MSHA  is  not  aware  of  overexposures 
to  NO2  with  the  use  of  those  catalyzed 
traps  that  MSHA  has  identified.  MSHA 
issued  a  Program  Information  Bulletin 
(PIB  02-04,  May  31,  2002}  which  alerted 
mine  operators  that  catalyzed  traps 
identified  on  our  Web  site  could 


increase  NO2.  Mine  operators  were 
advised  to  conduct  sampling  for  NO2 
when  these  filters  were  used  to  ensure 
miners'  are  not  overexposed  or  that  the 
filters  were  causing  a  general  increase  of 
NO2  in  the  mine's  ambient  environment. 
Mine  operators  who  use  catalyzed  filters 
(which  have  the  potential  to  increase 
NO2)  should  have  ventilation  systems 
that  are  able  to  remove  or  dilute  the  NO2 
to  a  non-hazardous  concentration. 
However,  operators  must  be  aware  of 
localized  areas  where  NO2  could  build 
up  more  quickly  and  create  a  health 
hazard  for  exposed  miners. 

As  discussed  in  the  Greens  Creek 
report,  the  use  of  catalyzed  filters  on 
those  machines  used  in  the  study  did 
not  indicate  any  substantial  increase  in 
NO2.  MSHA  is  continuing  to  work  with 
filter  manufacturers  to  evaluate  catalytic 
formulations  on  NO2  generation  from 
the  exhaust. 

Active  regeneration  systems  discussed 
below  are  normally  not  catalyzed  which 
would  then  not  produce  an  increase  in 
NO2.  As  stated  above,  NO2  is  generated 
when  exhaust  gas  temperatures  are 
normally  high  enough  for  passive 
regeneration.  If  the  filter  can  passively 
regenerate,  then  there  is  a  potential  for 
increases  in  NO2  emissions. 


Table  VII-2.— Scenarios  for  Active  Regeneration 


System  name 


On-board-On-tx)ard 


On-board-Off-board 


Regenerating  location 


On  Equipment 


On  Equipment 


Regenerating  controller  location 


On  Equipment 


Designated  and  fixed-location 


Comments 


Requires  source  of  electric 
power,  normally  440  or  480 
VAC. 

Requires  equipment  to  come  to  a 
specific  regeneration  site. 
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Syst<  m  name 


Off-board 


On-board  fuel  bi  imer 
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Table  VII-2.— Scenarios  for  Active  REGENERATiof^*— Continued 


Regenerating  location 


Off  equipment 


On-equipmenI 


Regenerating  controller  location 


Fixed-location 


On-equipment  during  operation  .. 


Comments 


DFPs  are  excfianged  and  must 
be  small  enough  to  be  handled 
by  one  person.  Increases  num- 
ber of  DPFs  needed. 

System  is  complex  yet  provides 
advantages  of  operating  during 
equipment  use;  manufacture 
has  been  discontinued. 


Scenarios  fc  r  active  regeneration 
systems  are  li;  ted  in  Table  VII-2.  The 
first  two  syste  ns  listed  in  Table  VII-2 
may  require  si  ifficient  machine  down 
time  for  regen  ;ration,  which  is  usually 
about  one  hot  r  between  shifts.  Also,  the 
equipment  shi  >uld  be  parked  at  a 
designated  loc  ation  during  the 
regeneration  f  eriod.  MSHA  recognizes 
that  presently  in  some  mines, 
production  equipment  is  not  brought  to 
a  specific  locj  tion  at  the  end  of  a  shift. 
At  mines  whe  -e  this  occurs,  mine 
operators  mav  need  to  make  changes  to 
accommodate  such  DPF  regeneration 
designs.  Alter  iatively,  mine  operators 
may  choose  tc  have  the  equipment 
operator  rema  ve  the  DPF  at  the  end  of 
each  shift  and  have  the  next  operator  - 
replace  it  witl  a  regenerated  unit  at  the 
start  of  the  sh  ft.  In  short,  mine 
operators  mus  t  plug  in  the  regeneration 
system  at  the  ;nd  of  the  shift,  or  DPFs 
must  be  trans  »orted  from  the 
regeneration  i  rea  to  the  equipment 
location.  Mull  iple  filters  may  be 
installed  on  a  machine  in  the  place  of 
one  filter  in  o;  der  to  decrease  the  size 
and  weight  of  the  filters. 

Under  certa  in  circumstances,  some 
passive  DPF  s  ^stems  have  exhibited 
marginal  rege  leration.  This  is  due  to  the 
fact  that  the  d  uty  cycle  exhaust 
temperature  i:  such  that  some  but  not 
all  of  the  DPN  is  removed  during  the 
normal  work  i  hift.  Slowly  the  DPM 
builds  up  unt  1  the  DPF  must  be 
regenerated  n  anually.  In  some 
instances,  thii  needs  to  be  done  every 
250  hours  wh  ch  would  coincide  with 
the  regular  pr  ;ventive  maintenance 
cycle  for  diesi  il  powered  equipment. 

Achieving  c  long  service  life:  The  key 
to  achieving  a  long  service  life  from  any 
DPF  is  to  mor  itor  and  strictly  adhere  to 
exhaust  back  aressure  limits  and  taking 
action  approp  riately.  Passive 
regenerating  i  ystems  are  especially 
sensitive  to  e<  uipment  duty  cycle.  A 
change  in  dul  y  cycle  may  reduce 
exhaust  temp  jratures  to  a  point  that 
regeneration  Aoes  not  spontaneously 
occur.  It  is  en  icial  that  prompt  attention 
is  given  to  thi  s  situation  and  it  is 
remedied  befi  ire  exhaust  backpressures 


even  reach  the  specified  backpressure 
limit.  Continuing  to  operate  with  an 
increasing  exhaust  backpressure  wull 
lead  to  overloading  the  DPF  with  soot. 
When  regeneration  is  initiated,  the  large 
mass  of  soot  may  create  temperatures 
hot  enough  to  crack  or  melt  the  filter 
element,  thus  compromising  the  filter's 
efficiency.  A  similar  scenario  applies  to 
active  systems.  Failure  to  timely 
regenerate  the  filter  will  cause  increases 
in  back  pressure  during  a  production 
shift  which,  if  continued,  will  cause  loss 
of  engine  power  and  may  invalidate 
engine  warranties. 

Thermal  runaway  may  also  occur 
during  manual  regeneration.  Because  of 
the  build  up  of  ash,  an  unbumable 
component  of  diesel  soot  arising  from 
burning  lubrication  oil,  the  baseline 
back  pressure  of  any  DPF  will  rise 
slowly.  Approximately  every  1,000 
hours,  the  DPF  should  be  cleaned  of  the 
ash  following  the  manufacturer's 
procedure. 

Engine  malfunctions  and  effects  on 
DPF:  Normally  in  mining,  engine 
malfunctions  are  indicated  by 
excessively  smoky  exhaust.  That 
indicator  will  not  occur  with  DPF 
systems.  Malfunctions  such  as  excessive 
soot  emissions,  intake  air  restriction, 
fouled  injector,  and  over-fueling,  may 
result  in  an  abnormal  rise  in  back 
pressure  in  systems  that  do  not 
spontaneously  regenerate.  Also,  these 
conditions  could  lead  to  abnormal 
changes  in  back  pressure  in  passive 
systems  because  the  malfunction  may 
raise  exhaust  temperatures  causing  the 
excess  soot  to  be  burned  off.  These 
malfunctions  may  be  detected  during 
the  usual  250-hour  maintenance  and 
emissions  checks  conducted  upstream 
of  the  DPF  using  carbon  monoxide  (CO) 
as  an  indicator. 

The  other  major  filter  malfunction  is 
excessive  oil  consumption  that  is 
sometimes  associated  with  blue  smoke 
that  could  be  masked  by  the 
performance  of  the  DPF.  However, 
excessive  oil  consumption  leads  to  a 
rapid  increase  in  baseline  backpressure 
due  to  ash  accumulation.  Excessive  oil 


consumption  can  be  detected  if  records 
are  kept  on  oil  usage. 

Detecting  malfunctioning  DPF:  As 
noted  above,  the  DPF  can  be  damaged 
mainly  by  thermal  events  such  as 
thermal  runaway.  Shock,  vibration,  or 
improper  "canning"  of  the  filter  element 
in  the  DPF  can  also  lead  to  leaks  around 
the  filter  element.  A  Bacharach/Bosch 
smoke  spot  test  can  be  used  tc  verify  the 
integrity  of  a  DPF.  Smoke  spot  numbers 
below  "1"  indicate  a  good  filter;  smoke 
numbers  above  "2"  indicate  that  the 
DPF  may  be  cracked  or  leaking.  Smoke 
spot  and  CO  tests  during  routine  250 
hour  preventative  maintenance  is  a  good 
diagnostic  practice.  Note  that  although  a 
smoke  spot  number  above  "2"  may 
indicate  a  cracked  or  leaking  filter,  such 
a  result  does  not  necessarily  mean  the 
filter  has  "failed"  and  is  not  functioning 
adequately.  In  MSHA  evaluations  of 
DPF  performance  at  the  Greens  Creek 
mine,  filters  that  tested  with  smoke 
numbers  above  "2"  were  still  shown  to 
be  over  90%  effective  in  capturing 
elemental  carbon,  based  on  subsequent 
NIOSH  5040  analysis  of  the  smoke  spot 
filters. 

Some  commenters  have  suggested  that 
diesel  particulate  filters  are  not  a 
feasible  DPM  control  option  because 
they  are  not  commercially  available  for 
the  full  range  of  engine  horsepowers 
used  in  underground  metal  and 
nonmetal  mining  equipment,  especially 
low  horsepower  units  (less  than  50  hp) 
and  high  horsepower  units  (greater  than 
250  hp).  MSHA  has  found  that  suitable 
DPFs  for  engines  of  the  horsepowers 
used  in  underground  metal  and 
nonmetal  mining  equipment  are 
commercially  available.  The  following 
discussion  addresses  low  horsepower 
and  high  horsepower  applications, 
respectively. 

Low  horsepower  engines  ranging  from 
around  5  horsepower  to  around  100        , 
horsepower  are  frequently  used  in 
ancillary  and  support  mining  equipment 
such  as  personnel  transports,  utility 
tractors,  "gators,"  fork  lifts,  pumps, 
welders,  compressors,  and  similar 
equipment,  both  mobile  and  stationary. 
The  duty  cycle  of  this  type  of  equipment 
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is  not  sufficient  to  support  passively 
controlled  regeneration  of  a  DPF.  Thus, 
either  on-board  or  off-board  active  filter 
regeneration  is  necessary. 

In  sizing  an  actively  regenerated  filter 
for  these  small  horsepower  engines,  the 
only  significant  selection  criterion  is  the 
desired  time  interval  between  active 
regenerations.  For  example,  if  the  user 
wishes  to  regenerate  a  filter  no  more 
often  than  once  per  day,  then  the  filter 
must  have  the  capacity  to  store  the 
maximum  amount  of  soot  generated  by 
the  subject  engine  over  the  period  of  one 
day  while  maintaining  acceptable 
engine  backpressure.  If  physical  space 
to  mount  a  filter  is  limited,  the  smallest 
filter  having  adequate  soot  storage 
capacity  at  the  maximum  acceptable 
backpressure  would  be  selected.  If  space 
constraints  are  not  an  issue,  a  larger 
capacity  filter  would  also  be  acceptable, 
with  the  larger  size  permitting  a  longer 
time  interval  between  regenerations. 
As  a  point  of  reference,  A  once-per- 
day  actively  regenerated  DPF  for  a  60  hp 
personnel  transport  tractor  operated  for 
one  shift  per  day  is  about  20  inches  long 
by  about  10  inches  in  diameter,  and 
such  filters  are  commercially  available 
ft-om  multiple  sources.  If  the  same  filter 
is  fitted  to  a  30  hp  engine  having  the 
same  duty  cycle  and  emission  rate 
(expressed  as  g/bhp-hr),  that  filter  will 
function  just  as  well,  but  the  time 
interval  between  regenerations  would 
roughly  double.  Based  on  this  DPF 
selection  process,  there  is  probably  no 
lower  limit  to  the  size  engine  that  can 
be  effectively  filtered  using  any  of 
several  commercially  available  active 
systems. 

DPFs  for  low  horsepower  engines  can 
also  be  provided  by  the  original 
equipment  manufacturer  (OEM)  or 
distributor  as  standard  or  optional 
equipment.  An  example  is  a  Series  7 
Toyota  forklift  equipped  with  a  40  hp 
IDZ-II  diesel  engine  for  which  a  DPF- 
II  diesel  particulate  filter  is  offered  as  an 
OEM  or  dealer-installed  option.  The 
DPF  unit  is  about  14-inches  long  and 
about  8-inches  in  diameter,  and  is 
mounted  on  the  rear  of  the  forklift  body. 

Regarding  high  horsepower 
applications  of  DPF  systems,  for 
purposes  of  this  discussion,  "high" 
horsepower  is  meant  to  include  engines 
of  250  horsepower  and  higher  because 
this  is  the  horsepower  range  addressed 
by  the  commenter.  Engines  of  this  size 
would  typically  be  installed  on 
production  equipment  such  as  loaders 
and  haulage  trucks  and  are 
commercially  available  from  several 
manufacturers. 

There  are  two  approaches  to  filtering 
diesel  particulate  emissions  that  can  be 
implemented  on  high  horsepower 


engines  using  current  commercially 
available  DPF  units:  large  capacity 
single  unit  DPFs;  and  multiple  DPFs 
that  are  either  manifolded  to  the  same 
exhaust  pipe,  or  separate  DPFs  that  are 
provided  on  each  side  of  a  dual  exhaust 
system. 

An  example  of  a  large  capacity  single 
unit  DPF  system  is  the  Engelhard  model 
9121A  15-inch  long  by  15-inch  diameter 
Pt-catalyzed  filters  installed  on  the  LHD 
and  haulage  trucks  that  were  the  subject 
of  MSHA's  compliance  assistance  diesel 
emissions  tests  at  the  Greens  Creek 
mine.  The  LHD  and  all  three  haulage 
trucks  were  equipped  with  the  same 
MSHA  Approved  12.7  L  engines  rated  at 
475  hp  at  2100  rpm.  The  LHD  engine 
was  derated  to  300  hp,  but  this  value 
still  exceeds  the  commenter's  threshold 
level  of  concern  of  250  bp,  and  the  truck 
engines  were  generating  the  full  475  hp. 
These  DPFs  passively  regenerated  on 
both  the  loader  and  haulage  trucks,  and 
the  emission  testing  demonstrated  filter 
efficiencies  of  greater  than  90%. 

The  other  approach  to  filtering  high 
horsepower  engines  is  to  provide 
multiple  filters.  When  an  engine's 
exhaust  is  routed  through  a  single 
exhaust  pipe,  the  exhaust  can  be  split 
into  two  parallel  paths,  with  each  path 
being  equipped  with  a  filter.  When  an 
engine  has  a  dual  exhaust  system  (i.e. 
separate  exhaust  pipes  on  either  side  of 
the  engine,  which  is  the  most  common 
arrangement  on  high  horsepower 
engines},  a  DPF  can  be  fitted  to  each 
exhaust  pipe.  This  approach  actually 
simplifies  a  DPF  installation  on  an 
engine  with  dual  exhausts,  as  installing 
a  single  filter  would  require 
modification  of  the  exhaust  system  to 
join  together  the  dual  exhausts  into  a 
single  exhaust  pipe  upstream  of  the 
filter.  On  underground  equipment 
where  space  is  at  a  premium,  it  may  be 
easier  to  install  two  smaller  filters  than 
to  find  a  space  large  enough  to  install 
one  large  filter. 

Depending  on  the  horsepower  of  an 
engine,  space  constraints,  method  of 
filter  regeneration,  and  other  factors,  it 
may  be  necessary  to  split  an  engine's 
exhaust  into  more  than  two  parallel 
paths  for  DPF  installation.  For  example, 
each  side  of  a  dual  exhaust  system 
could  be  split  into  two  parallel  paths  to 
facilitate  the  installation  of  DPFs  on  all 
four  of  the  resulting  exhaust  pipes. 
There  is  no  upper  limit  on  the 
horsepower  of  an  engine  that  could  be 
filtered  with  standard,  commercially 
available  DPFs.  For  example,  MSHA  is 
aware  of  a  stationary  diesel-powered 
generator  station  rated  at  about  12,000 
hp  that  has  been  filtered  in  this  manner. 

Although  sizing  a  ceramic  (SiC  or 
cordierite)  DPF  is  a  rather  complicated 


process  that  must  take  into  account 
consideration  for  engine  horsepower, 
engine  DPM  emissions  (g/bhp-hr),  duty 
cycle,  constraints  on  regeneration,  and 
other  factors,  the  "rule-of-thumb" 
starting  point  for  most  filter 
manufacturers  is  typically  8  cubic 
inches  of  filter  media  volume  per 
horsepower  for  an  engine  having  a  DPM 
emission  rate  of  0.1  g/bhp-hr.  Due  to 
manufacturing  complications  for  larger 
units,  the  filter  media  is  typically 
limited  to  a  maximum  size  of  15-inches 
long  by  15-inches  in  diameter.  These 
dimensions  correspond  to  a  maximum 
of  330  hp  per  filter  for  an  engine  having 
an  emission  rate  of  0.1  g/bhp-hr.  For 
cleaner  engines  like  those  used  in  the 
Greens  Creek  mine  testing,  these 
dimensions  correspond  to  a 
proportionally  larger  horsepower 
engine. 

If  each  side  of  a  dual  exhaust  system 
is  split  only  once,  requiring  four 
separate  DPFs,  installation  of  15x15 
filters  on  each  of  the  four  branches 
would  adequately  filter  a  0.1  g/bhp-hr 
emission  engine  rated  at  greater  than 
1,300  hp,  which  is  larger  than  any 
engine  currently  used  in  underground 
metal  and  nonmetal  mining,  or  likely  to 
be  used  in  the  foreseeable  future. 

Importance  of  preventing  exhaust 
leaks:  Because  the  DPF  is  greater  than 
95%  effective  in  removing  elemental 
carbon  from  the  exhaust,  it  is  extremely 
important  that  the  exhaust  system 
upstream  of  the  DPF  be  leak-tight.  Leaks 
will  leave  a  shadow  of  soot  and  are  thus 
self-evident  unless  covered  by 
insulation  that  disperses  the  leaking 
exhaust  so  that  no  distinct  soot  shadow 
is  produced.  Flex-pipe  joints  should  be 
fastened  securely  using  wide  band 
clamps.  Operators  should  not  use  flat 
flanges  with  gaskets,  but  use  tapered 
tongue  and  groove  joints  to  attain  a 
positive  seal. 

Alternative  Options 

In  addition  to  the  feasibility  of 
engineering  control  technology  that  was 
discussed  at  the  NIOSH  workshops  (low 
emission  engines,  maintenance,  fiiels, 
and  DPFs),  MSHA  believes  that 
enhancing  ventilation  and  enclosing 
miners  in  cabs  or  other  filtered  areas 
also  are  effective  engineering  controls 
for  significantly  reducing  DPM 
exposures. 

Administrative  controls  can 
effectively  reduce  miners'  exposure  to 
DPM.  These  include  such  practices  as: 
reducing  diesel  engine  idling  time, 
reducing  lugging  of  engines,  designating 
certain  areas  "off  limits"  for  operating 
diesel  equipment,  and  estabUshing 
speed  limits  and  one  way  travel. 
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MSHA  acki  owledges  that  depending 
upon  the  circi  imstances  in  a  particular 
underground  mine,  some  mine 
operators  ma]  face  feasibility  challenges 
implementing  current  DPM  control 
methods.  The  se  operators  should 
contact  the  M  3HA  district  manager  for 
compliance  ai  sistance. 

Several  con  imenters  expressed  the 
view  that  ven  ilation  system  upgrades, 
though  poteni  ially  effective  in  principle, 
would  be  infe  asible  to  implement  for 
many  mines,  specific  problems  that 
could  prevent  mines  from  increasing 
ventilation  sy  stem  capacity  include 
inherent  mine  design  geometry  and 
configuration  ;  (drift  size  and  shape), 
space  limitati  sns,  and  other  external 
prohibitions,  is  well  as  economic 
consideration  s. 

MSHA  acki  lowledges  that  ventilation 
system  upgrai  les  may  not  be  the  most 
cost  effective  DPM  control  for  many 
mines,  and  fo  ■  others,  ventilation 
upgrades  maj  be  entirely  impractical. 
However,  at  r  lany  other  mines,  perhaps 
the  majority  c  f  mines  affected  by  this 
r  de.  ventilati  on  improvements  would 
be  an  attractii  e  DPM  control  option, 
either  implen  lented  by  themselves  or  in 
combination  vith  other  types  of 
controls. 

At  many  hi  jih-back  room-and-pillar 
stone  mines,  »^SHA  has  observed 
ventilation  sai  stems  that  are 
characterized  by  (1)  Inadequate  main 
fan  capacity  (ar  no  main  fan  at  all);  (2) 
ventilation  cc  ntrol  structures  (air  walls, 
stoppings,  cu  "tains,  regulators,  air 
doors,  and  br  ittices,  etc.)  that  are  poorly 
positioned,  ii  poor  condition,  or 
altogether  abi  ent;  (3)  free  standing 
booster  fans  t  lat  are  too  few  in  number, 
of  too  small  a  capacity,  and  located 
inappropriate  ly;  and.  (4)  no  auxiliary 
ventilation  fc  r  development  ends 
(working  face  s).  At  some  mines,  the 
"piston  effecl "  of  trucks  traveling  along 
haul  roads  ui  derground  provides  the 
primary  drivi  ng  force  to  move  air. 

Often,  the  i  esult  of  these  deficiencies 
is  a  ventilati(  n  system  that  provides 
insufficient  c  ilution  of  airborne 
contaminant! .  short  circuiting,  and 
airflow  diret  ion  and  volume  controlled 
only  by  natui  al  ventilation.  These 
systems  are  b  arely  adequate  (and 
sometimes  in  adequate)  for  maintaining 
acceptable  ai  ■  quality  with  respect  to 
gaseous  polh  tants  (CO,  CO2,  NO,  NO2, 
SO;,  etc.).  an  1  are  totally  inadequate  as 
stand-alone  c  ontrols  for  maintaining 
acceptable  D  'M  levels. 

Mines  exp(  iriencing  these  problems 
could  benefil  greatly  from  upgrading 
main,  booste  .  and/or  auxiliary  fans, 
along  with  tl  e  construction  and 
maintenance  of  effective  ventilation 
control  struc  ures.  During  DPM 


compliance  assistance  visits  to  several 
stone  mines,  MSHA  has  observed  mine 
operators  beginning  to  implement 
limited  ventilation  system  upgrades, 
such  as  the  addition  of  booster  fans, 
brattice  lines,  and  auxiliary  ventilation 
in  development  ends,  along  with 
replacing  older,  high-polluting  engines 
with  newer,  low-polluting  models. 
MSHA  believes  that  such  ventilation 
upgrades,  along  with  the  replacement  of 
as  few  as  one  to  three  engines  may  be 
sufficient  for  many  stone  mines  to 
achieve  compliance  with  the  interim 
DPM  limit. 

Deep  multi-level  metal  mines  have 
entirely  different  geometries  and 
configurations  from  high-back  room- 
and-pillar  stone  mines.  They  typically 
require  highly  complex  ventilation 
systems  to  support  mine  development 
and  production.  These  systems  are 
professionally  designed,  they  require 
large  capital  investments  in  shafts, 
raises,  control  structures,  fans,  and  duct 
work,  and  they  are  costly  to  maintain 
and  operate.  At  these  mines,  ventilation 
system  costs  provide  a  major  economic 
incentive  to  operators  to  optimize 
system  design  and  performance,  and 
therefore,  there  are  typically  few  if  any 
feasible  upgrades  to  main  ventilation 
system  elements  that  these  mines  have 
not  implemented  already. 

Despite  these  built-in  incentives, 
however,  MSHA  has  observed  aspects  of 
ventilation  system  operation  at  those 
types  of  mines  that  can  be  improved, 
usually  relating  to  auxiliary  ventilation 
in  stopes.  Auxiliary  fans  are  sometimes 
sized  inappropriately  for  a  given 
application,  being  either  too  small  (not 
enough  air  flow)  or  incorrectly  placed 
(causing  recirculation).  Auxiliary  fans 
that  are  poorly  positioned  draw  a 
mixture  of  fresh  and  recirculated  air 
into  a  stope.  Auxiliary  fans  are 
sometimes  coimected  to  multiple 
branching  ventilation  ducts,  so  that  the 
air  volume  reaching  a  particular  stope 
face  may  be  considerable  less  than  the 
fan  is  capable  of  delivering.  Perhaps 
most  often,  the  ventilation  duct  is  in 
poor  repair,  was  installed  improperly,  or 
has  been  damaged  by  blasting  or  passing 
equipment  to  the  extent  that  the  volume 
of  air  reaching  the  face  is  only  a  tiny 
fraction  of  that  supplied  by  the  fan. 
MSHA  believes  that  these,  and  similar 
problems,  exist  at  many  mines,  even  if 
the  main  ventilation  system  is  well 
designed  and  efficiently  operated. 

Optimized  auxiliary  ventilation 
system  performance  alone,  as  one 
comraenter  noted,  will  not  necessarily 
insure  compliance  with  the  DPM 
interim  limit.  Auxiliary  ventilation 
systems  simply  direct  air  to  a  stope  face 
so  that  the  DPM  generated  within  the 


stope  can  be  diluted  and  carried  back  to 
the  main  ventilation  air  course.  If  air  is 
already  heavily  contaminated  with  DPM  • 
when  it  is  drawn  into  a  stope  by  the 
auxiliary  system,  as  could  happen  at 
mines  employing  series  or  cascading 
ventilation,  the  auxiliary  system's 
ability  to  dilute  newly-generated  DPM  is 
diminished. 

In  these  situations,  the  intake  to  the 
auxiliary  system  must  be  sufficiently 
free  of  DPM  to  achieve  the  desired 
amount  of  dilution,  requiring 
implementation  of  effective  DPM 
controls  upstream  of  the  auxiliary 
system  intake.  Such  upstream  controls 
might  include  a  variety  of  approaches, 
such  as  DPM  filters,  low-polluting 
engines,  alternative  fuels,  and  various 
work  practice  controls,  as  well  as  main 
ventilation  system  upgrades  at  the  few 
mines  where  they  might  be  feasible. 
Toward  the  return  end  of  a  series  or 
cascading  ventilation  system,  if  the 
DPM  concentration  of  the  auxiliary 
system  intake  is  still  excessive,  other 
engineering  control  options  would 
include  enclosed  cabs  with  filtered 
breathing  air  on  the  equipment  that 
operates  within  the  stope,  or  remote 
control  operation  of  the  equipment  in 
the  stope  to  remove  the  operator  from 
the  stope  altogether.  Some  commenters 
stated  that  feasibility  was  extensively 
reviewed  in  the  existing  rulemaking. 
These  commenters  noted  that  MSHA 
already  determined  that  feasibility 
established  for  the  existing  rule  must  be 
presumed  feasible  until  proven 
otherwise.  In  response  to  these 
commenters,  MSHA  emphasizes  that 
since  the  agency  is  engaged  in 
rulemaking  that  involves  changing  the 
surrogate,  the  DPM  limit,  as  well  as  the 
hierarchy  of  controls,  the  Agency  must 
review  its  existing  position  on 
feasibility  of  compliance  for  the  mining 
industry.  MSHA  has  done  so  in  this 
preamble.  Other  commenters  stated  that 
mine  operators  have  attempted  to 
purchase  and  install  DPM  controls  and 
they  are  either  unavailable  or,  are 
neither  technically  and  economically 
feasible.  One  issue  raised  by  the 
commenters  was  the  availability  of 
filters  for  engines  below  50  hp.  Filter 
manufacturers  supply  filters  for  all 
horsepower  sizes.  MSHA  is  not  aware  of 
any  gaps  in  filter  availability.  As  stated 
at  the  recent  workshops,  most  filter 
vendors  stated  that  they  have 
experience  installing  DPM  filters  on  all 
horsepower  size  engines.  However, 
normally  with  smaller  engines,  it  would 
be  expected  that  these  systems  would 
have  to  be  regenerated  with  an  active 
system.  Again,  MSHA  is  not  aware  of 
any  problems  with  an  active  system  for 
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smaller  engines.  In  regard  to  larger 
horsepower  engines,  again,  at  the 
workshops  filter  vendors  stated  that 
most  had  experience  with  larger 
horsepower  engines.  They  referred  to 
installations  that  were  greater  than  500 
hp.  As  stated  by  the  manufacturers,  this 
is  normally  accomplished  with  multiple 
filters  to  accommodate  the  larger 
engines'  higher  exhaust  flow  rates. 
Again,  either  passive  or  active 
regeneration  systems  have  been 
identified  as  being  available  for  these 
large  engines. 

As  discussed  elsewhere  in  this 
preamble,  the  work  conducted  at  the 
Greens  Creek  mine  in  Alaska  showed 
that  large  horsepower  engines,  475  hp 
used  at  this  mine,  could  be  equipped 
with  ceramic  filters  and  these  DPFs 
were  regenerated  through  passive 
regeneration.  A  filter  rotation  issue  was 
identified  at  the  beginning  of  this  study, 
however,  after  further  discussions  with 
the  filter  vendor,  it  was  determined  that 
the  problem  was  a  manufacturing  issue 
and  was  being  worked  out  between  the 
mine  and  the  vendor.  Even  with  the 
observed  cracks  due  to  the  rotation  of 
the  filters,  the  results  of  tests  showed 
that  the  filters  continued  to  significantly 
reduce  DPM  from  the  engine,  thus 
lowering  the  DPM  in  the  test  area. 
A  commenter  also  related  a  filter 
scenario  that  failed.  This  was  reported 
as  a  cooperative  effort  between  the 
machine  manufacturer,  engine 
manufacturer,  and  filter  manufacturer 
for  selection  of  a  filter  system  for  a  300 
hp  truck.  The  commenter  stated  that 
with  this  group  working  together,  the 
filter  system  installed  failed.  MSHA  was 
aware  of  this  situation  and  understands 
that  the  problem  was  related  to 
regeneration  of  the  filter  and  not  a     ' 
filtration  issue.  MSHA  believes  that 
even  with  this  cooperation,  a  vital  piece 
of  information  concerning  the  duty 
cycle  and  exhaust  gas  temperatiu-es 
generated  from  this  truck  was  not 
properly  communicated  to  the  parties 
involved.  This  would  lead  to  a  failure 
where  the  system  would  have  been  set 
up  to  regenerate  through  a  passive 
method,  but  in  actuality,  the  machine 
needed  an  active  system  or  active/ 
passive  system.  As  stated  elsewhere, 
accurate  information  on  the  duty  cycle/ 
exhaust  gas  temperature  of  a  vehicle  is 
critical  for  successful  filter  installations. 
The  condition  of  the  engine  and 
backpressure  monitoring  is  also 
essential  in  choosing  and  installing  a 
filter  system. 

As  discussed  previously  in  this 
preamble,  MSHA  and  NIOSH  developed 
the  filter  guide  which  makes  mine 
operators  and  machine  manufacturers 
aware  of  the  issues  that  must  be 


addressed  to  successfully  engineer  a 
filter  to  work  on  a  machine.  MSHA 
believes  that  if  mine  operators  and 
equipment  manufacturers  utilize  this 
guide,  many  of  the  problems  identified 
with  regeneration  would  be  eliminated. 

Other  commenters  stated  that  the 
existing  limits  are  not  feasible  unless 
MSHA  allows  mine  operators  to  use 
administrative  controls  and  personal 
protective  equipment,  both  of  which  are 
prohibited  under  the  existing  DPM  rule. 
Consistent  with  the  DPM  settlement 
agreement,  MSHA  proposes  to  require 
its  long-standing  hierarchy  of  controls 
for  engineering,  administrative,  and 
personal  protective  equipment.  Some 
Commenters  stated  that  if  elemental 
carbon  (EC)  is  used,  periodic  diagnostic 
emission  tests  similar  to  those  required 
under  MSHA's  existing  standards  for 
underground  coal  mines  at  §  75.1914(g) 
should  be  required  for  metal  and 
nonmetal  underground  mines  in  order 
to  compare  emissions  against  an  engine 
baseline  to  determine  if  elevated  organic 
carbon  levels  are  actually  DPM  rather 
than  an  interferent.  These  commenters 
also  stated  that  OC  and  EC  may  not 
increase  proportionally  in  an  engine 
that  is  in  a  state  of  deterioration. 

Section  75.1914(g)  for  luiderground 
coal  mines  requires  weekly  emission 
checks  on  the  engine  to  determine  the 
tune  of  the  engine.  The  CO 
concentration  must  be  measured  during 
a  repeatable  loaded  engine  test,  namely 
at  torque  stall.  By  measuring  the  CO  on 
a  weekly  basis,  a  baseline  is  established 
for  each  engine.  Any  changes  to  the 
baseline  of  the  CO  concentration  when 
the  repeatable  engine  test  is  performed 
could  be  an  indication  that  the  engine 
is  out  of  tune.  This  could  be  the  result, 
for  example,  of  a  clogged  intake  air  filter 
or  a  faulty  injector.  Whereas  MSHA 
agrees  that  this  type  of  engine  testing 
could  be  useful  as  a  diagnostic  tool  to 
determine  the  tune  of  the  engine,  MSHA 
noted  in  its  ANPRM  as  well  as  in  this 
proposal  that  the  scope  of  this 
rulemaking  is  limited  to  the  terms  of  the 
settlement  agreement.  However,  MSHA 
requests  specific  comments  from  the 
mining  commimity  as  to  whether  this 
test  should  be  required  in  the  final  rule. 
Commenters  should  include  whether  or 
not  any  aspects  of  the  current  provision 
at  §  75.1914(g)  should  be  adopted  or 
revised  as  part  of  the  final  rule. 

It  is  well  documented  that  an  engine 
that  is  not  in  tune  will  emit  higher 
levels  of  gaseous  emissions  and  DPM 
emissions.  An  engine  that  is  not  timed 
could  have  an  immediate  effect  on 
miners'  personal  DPM  exposures.  The 
same  commenter  stated  that  the  out-of- 
tutne  engine  could  be  dismissed  in  the 
results  of  the  ambient  Method  5040 


sampling  as  an  interferent  instead  of  an 
increase  in  DPM.  The  effects  of 
individual  engines  woiild  be  very  hard 
to  localize  with  ambient  testing.  MSHA 
agrees  that  maintenance  procedures  that 
could  detect  any  increases  in  exhaust 
emissions  would  aid  in  limiting  miners' 
DPM  exposures.  The  Agency's  current 
DPM  standard  at  §  57.5066  addresses 
both  maintenance  and  tagging  of 
equipment  for  out-of-tune  engines.  Poor 
engine  performance  will  most  likely 
result  in  black  smoke  that  must  be  the 
reported  to  the  mine  operator  and 
promptly  given  attention  by  a  mechanic. 

The  Agency  is  aware  of  another 
diagnostic  tool  to  determine  the 
effectiveness  of  a  ceramic  filter.  In  a 
diagnostic  "smoke  test,"  a  sample  of 
DPM  is  collected  as  a  smoke  dot  on  a 
filter  paper  and  visually  compared 
against  a  colorimetric  scale.  The  test 
would  be  conducted  while  the  diesel 
powered  equipment  is  in  a  torque  stall 
condition,  which  is  a  repeatable,  high 
engine  load  condition  for  making  this 
comparison.  Normally,  the  raw  exhaust 
before  a  filter  would  give  a  black  spot. 
A  sample  taken  after  the  filter  should  be 
basically  white,  indicating  that  the  filter 
was  working  at  its  highest  efficiency. 
Any  cracks  or  defects  in  a  ceramic  filter 
would  give  a  darker,  grayish  to  black 
spot.  This  would  be  an  indication  to  the 
mine  operator  of  the  current  condition 
of  the  filter  and  of  possible  filter 
deterioration. 

Smoke  dot  tests  were  conducted  at  the 
Greens  Creek  mine  as  a  part  of  DPM 
compliance  assistance  activities  at  that 
mine.  On  one  particular  filter,  the 
smoke  dot  produced  after  the  DPM  filter 
appeared  to  be  as  dark  as  the  smoke  dot 
before  the  DPM  filter.  Visual 
examination  of  the  DPM  filter  showed 
cracks  along  its  outer  edges.  When 
quantitative  analysis  of  the  dots  was 
conducted  using  the  NIOSH  Method 
5040  analysis,  DPM  filter  efficiency  was 
determined  to  be  92%.  The  efficiency  of 
a  different  filter  without  any  visual 
cracks  was  determined  to  be  99%.  This 
denjonstrates  the  value  of  the  smoke  dot 
test  to  detect  a  filter  problem  before 
filter  performance  has  deteriorated 
significantly.  However,  even  though 
defects  in  the  DPM  filter  can  affect  its 
efficiency,  this  may  or  may  not  affect  a 
miner's  personal  exposure  to  DPM.  The 
smoke  test  can  be  done  with  a 
commercially  available  ECOM  AC  gas 
analyzer  or  a  Bacharach/Bosch  smoke 
test  Apparatus.  MSHA  believes  that  this 
also  is  a  good  diagnostic  tool  for  DPM 
filters.  Running  this  test  on  a  routine 
basis  would  give  indications  with  any 
changes  in  the  filter  media.  However, 
changes  in  the  color  of  the  smoke  dot 
may  not  indicate  that  miners  would  be 
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overexposed  to  DPM  or  that  the  filter 
should  be  rei  uoved  from  service.  This 
test  may  give  an  indication  to  the  mine 
operator  that  a  fault  is  starting  in  the 
filter,  and  su  jsequently,  that  the  DPM 
emissions  co  uld  be  increasing. 

MSHA  ask  ed  for  comments 
concerning  v  rhat  technical  assistance 
the  Agency  spould  provide  to  mine 
operators  in  Retrofitting  DPM  control 
devices  and  <  tvaluating  ventilation 
systems  or  fi  tration  of  cabs. 
Commenters  stated  that  MSHA  should 
provide  guidance  in  all  these  areas  that 
involve  control  technologies.  MSHA  has 
been  and  will  continue  to  provide  these 
types  of  com  Dliance  assistance  to 
luidergrounc  metal  and  nonmetal  mine 
operators.  M  ne  operators  are 
encouraged  to  use  the  Agency's  DPM 
Single  Sourc  ?  Page  that  includes 
comprehensi  ve  compliance  assistance 
tools  addressing  the  aforementioned 
issues  as  well  as  others. 

MSHA  has  been  instrumental  in 
providing  co  aapliance  assistance  to  the 
mining  indu  itry.  MSHA  conducted  a 
number  of  oi  itreach  workshops 
throughout  t  le  country  to  discuss 
requirement!  of  the  DPM  standard  and 
sampling  an(  I  control  technology 
information.  These  meetings  were  held 
in  Lexington,  Kentucky;  Kansas  City, 
Missouri;  Gr  jen  River,  Wyoming; 
Albuquerqu( ,  New  Mexico;  Elko, 
Nevada;  Coe  it  d'Alene,  Idaho; 
Knoxville.  T  ;nnessee;  Des  Moines. 
Iowa;  and  El  ensburg.  Pennsylvania. 
MSHA  also  (  ompleted  baseline 
sampling  at  he  undergroimd  mines 
covered  by  t  le  DPM  standard,  and  made 
site-specific  :ompliaice  assistance 
visits. 

To  further  assist  mine  operators, 
MSHA  and  P  flOSH  have  developed 
compliance  issistahce  tools,  many  of 
which  are  ci  rrently  available  to 
operators  on  MSHA"s  DPM  Single 
Source  Page  on  MSHA's  web  site.  The 
NIOSH  mini  ag  web  page  is  available  to 
mine  operat(  »rs  as  well.  Mine  operators 
should  give  jpecial  attention  to  MSHA/ 
NlOSH's  Fil  er  Selection  Guide.  As 
explained  es  rlier  in  this  preamble,  this 
document  pi  ovides  mine  operators  with 
detailed  stej  -by-step  selection  factors 
that  can  be  a  pplied  to  particular  pieces 
of  diesel-poi  ^ered  equipment  in  their 
mine.  It  is  aj  i  interactive  compliance 
assistance  tc  ol  that  allows  mine 
operators  to  answer  questions  on  their 
individual  n  lining  operation  to  select, 
retrofit  and  i  naintain  the  best  available 
filter  techno  ogy.  This  guide  will  be 
updated  as  i  ew  technologies  are 
introduced  i  n  the  underground  mining 
industry. 

Also  inch  ded  on  MSHA's  DPM  sole 
source  web  )age  are  the  Estimator 


computer  program;  a  list  of  available 
filters  and  manufacturers;  the  draft  DPM 
compliance  guide  which  contains 
MSHA's  enforcement  policy;  MSHA 
sampling  procediues;  the  slide 
presentation  from  MSHA's  outreach 
seminars  on  the  requirements  of  the 
DPM  standard;  information  on  how 
MSHA  calculated  the  error  factor  to  be 
used  when  making  compliance 
determinations;  a  troubleshooting  guide 
for  addressing  problems  with  control 
technology;  along  with  the  NIOSH  notes 
from  the  filter  workshops  as  discussed 
above.  In  addition,  MSHA  has  posted 
"Best  Practices"  for  various  issues 
concerning  the  use  of  DPM  filters. 

MSHA  also  provided  compliance 
assistance  at  individual  mines  through 
its  involvement  with  bio-diesel  projects, 
fuel  catalyst  installations,  and  in-min^ 
evaluations  of  DPM  filter  technologies. 
MSHA's  diesel  testing  laboratory 
located  in  Triadelphia,  WV  has  been 
active  in  evaluating  many  of  these 
control  tfechnologies.  The  Agency  tested 
and  provided  information  on  the  effects, 
if  any,  on  nitrogen  dioxide  production 
for  specific  catalyzed  DPM  filters. 

The  Agency  continues  to  consult  with 
the  Metad  and  Noimietal  Diesel 
Partnership  (the  Partnership).  The 
Partnership  is  composed  of  NIOSH, 
industry  trade  associations,  and 
organized  labor.  MSHA  is  not  a  member 
of  the  Partnership  due  to  its  ongoing 
DPM  rulemaking  activities. 

A  discussion  of  additional  comments 
follows. 

One  commenter  responded  to 
MSHA's  ANPRM  questions  regarding 
retrofitting  engines  by  stating  that 
anything  other  than  the  original  engine 
model  is  unsuitable  for  a  piece  of  diesel 
powered  equipment.  According  to  this 
commenter,  this  would  require 
prohibitive  design  engineering  amalysis 
and  implementation.  MSHA  agrees  that 
on  some  machines  it  may  not  be  feasible 
to  change  engines.  As  engine 
manufacturers  develop  cleaner  engines, 
however,  the  older  models  are  being 
phased  out  and  newer,  cleaner  engine 
models  are  available  from  the  same 
engine  manufacturer.  In  some  cases,  the 
new  engine  models  are  direct 
replacements  for  an  older  model. 
Among  the  benefits  of  retrofitting  a 
piece  of  diesel  powered  equipment  with 
a  cleaner  engine  are  better  fuel 
economy,  reduced  DPM  emissions, 
improved  lubrication  systems,  and 
better  diagnostic  tools,  especially  with 
the  electronic  engines.  A  cleaner  engine 
that  emits  less  DPM  will  deposit  less 
DPM  on  the  filter,  thus  resulting  in 
longer  intervals  between  regenerations, 
especially  in  active  regeneration 


systems  or  combination  active/passive 
regeneration  systems. 

MSHA  asked  for  conunents  on 
whether  cabs  would  be  feasible  and 
appropriate  for  controlling  DPM 
exposures.  Commenters  responded  that 
operators  normally  would  not  purchase 
a  cab  to  control  DPM.  Cabs  are  used  for 
controlling  exposures  to  respirable  dust, 
however,  and  the  results  of  MSHA's 
sampling  at  the  Greens  Creek  mine 
(MSHA,  January  2003)  show 
approximately  85%  reduction  in  DPM 
when  using  a  filtered  cab  on  a  loader. 
Cabs,  however,  do  not  protect  workers 
outside  the  cab  or  downwind  in  series 
ventilation  systems. 

Another  commenter  stated  that 
dimensional  constraints  of  their  mine 
preclude  use  of  cabs  on  equipment. 
MSHA  is  aware  that  some  mines  may 
not  be  able  to  use  cabs  due  to 
dimensional  constraints.  Envfronmental 
cabs  can  be  an  effective  feasible  DPM 
control  device  for  some  mine  operators. 
Many  new  pieces  of  diesel  powered 
equipment  are  sold  with  enclosed  cabs. 
Besides  DPM  exposure,  an  enclosed  cab 
with  filtered  breathing  air  would  also 
help  reduce  exposure  to  other  airborne 
contaminants  and  noise. 

Commenters  provided  information  on 
the  cost  of  filters,  for  both  passive  and 
active  systems.  Information  stated  that 
active  systems,  depending  on  product 
specifications,  had  a  higher  cost.  MSHA 
agrees  with  the  commenters  on  cost. 
However,  some  of  the  higher  costs  of  the 
active  system  can  be  spread  out  over 
several  vehicles.  This  means  that  several 
filters  that  need  active  regeneration  can  " 
be  done  at  the  same  regeneration  station 
when  filters  are  removed  from  the 
machine.  The  mine  can  purchase 
backup  filters  for  each  machine  and 
only  one  regeneration  station.  If 
operators  chose  active,  on-board, 
regeneration,  the  unit  that  the  machine 
plugs  into  can  be  available  for  several 
machines.  As  stated  previously,  mine 
operators  may  need  to  administratively 
adjust  machine  operating  schedules  to 
accommodate  active  regeneration. 
MSHA  believes  that  this  filter 
technology  is  economically  feasible  for 
the  industry. 

One  commenter  stated  that  there  has 
been  little  experience  with  off  board 
regeneration.  MSHA  is  aware  of 
successful  applications  in  M/NM  mines 
with  active  regeneration  units.  MSHA 
has  posted  on  its  homepage  best 
practices  for  active  regeneration  stations 
in  M/NM  mines.  Several  problems  that 
have  been  reported  on  active 
regeneration  stations  are  discussed 
below  in  association  with  regeneration 
stations  located  at  mines  greater  than 
5000  feet  in  elevation. 
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The  Agency  requested  data  and 
information  from  the  mining 
community  in  its  ANPRM  on  high 
altitude  effects  on  control  devices. 
Commenters  noted  that  MSHA  had 
conducted  the  test  in  an  underground 
coal  mine  located  in  a  high  altitude  area 
and  that  used  diesel  powered 
equipment.  MSHA  worked  with  the  coal 
mining  industry  to  determine  whether 
high  altitudes  affected  the  performance 
of  ceramic  filters  in  controlling  DPM 
emissions.  The  Agency  found  no 
evidence  to  conclude  that  altitude 
affects  filtration  performance.  Some 
initial  verbal  comments  were  received 
stating  that  active  regeneration  stations 
could  not  operate  effectively  at  higher 
altitudes,  but  further  investigation  by 
the  coal  mine  operators  and  the  filter 
manufacturers  indicated  that  the 
problem  was  due  to  improper  use  of  the 
equipment.  One  situation  was  that  an 
incorrect  setting  in  the  control  panel  on 
an  active  regeneration  station  was 
determined  to  be  the  problem.  In 
another  instance,  the  mine  was  not 
following  the  schedule  for  active 
regeneration  and  allowed  the  filter  to 
become  overloaded  with  DPM  thus 
preventing  proper  regeneration.  MSHA 
has  made  mine  operators  aweire  of  these 
problems. 

The  Agency  believes  that  at  high 
altitudes,  excessive  DPM  is  produced 
whenever  the  engine  is  improperly 
derated  for  elevation,  such  as,  the 
fuel:air  ratio  is  not  properly  set.  Mine 
operators  should  check  with  the  engine 
manufacturer  or  the  engine  distributor 
to  verify  that  the  engine  is  set  to  the 
proper  fuel  setting  specification, 
especially  when  the  engine  is  operating 
above  1000  feet  in  elevation.  Increases 
in  DPM  emitted  could  overload  the  filter 
and  not  allow  proper  regeneration  of 
either  a  passive  or  active  system.  Mine 
operators  should  install  backpressiue 
monitoring  devices  when  a  filter  is 
installed  and  follow  engine 
manufacturers'  recommendations  for 
maximum  allowable  exhaust 
backpressure. 

Some  commenters  to  the  ANPRM 
stated  that  diesel  particulate  filters 
cannot  work  in  their  mines,  or  DPM 
filters  are  not  feasible  for  a  number  of 
reasons.  MSHA  has  stated  that  all 
commercially  available  ceramic  filters 
can  significantly  reduce  DPM  levels. 
Regeneration  schemes  have  been 
identified  in  this  preamble  that  can  be 
feasibly  applied  to  all  types  of 
underground  mining  machines. 
Commenters  also  stated  that  active 
regeneration  systems  are  not  feasible  in 
their  mining  operations  although  no 
specific  scenarios  were  provided  to  the 
Agency  to  respond  to  the  concern. 


MSHA  believes  that  the  active  systems 
offer  a  variety  of  advantages,  such  as  no 
dependence  on  exhaust  gas  temperature 
or  duty  cycle,  no  increases  in  NO2.  and 
easier  installation  due  to  less  restraints 
for  installation  of  filters  close  to  the 
exhaust  outlet.  MSHA  understands  that 
active  regeneration  systems  may  require 
mines  to  make  adjustments  in  their  fleet 
management  in  order  to  guarantee  that 
active  regeneration  works.  However, 
active  regeneration  systems  are 
commercially  available  and  feasible. 
MSHA  requests  that  mine  operators 
provide  more  specific  information  on 
the  issues  associated  with  the  diesel 
powered  equipment  that  would  need 
active  regeneration  systems. 

Several  commenters  expressed  the 
view  that  ventilation  system  upgrades, 
though  potentially  effective  in  principle, 
would  be  infeasible  to  implement  for 
many  mines.  Specific  problems  that 
could  prevent  mines  from  increasing 
ventilation  system  capacity  include 
inherent  mine  design  and  configm-ations 
(drift  size  and  shape),  space  limitations, 
and  other  external  prohibitions,  as  well 
as  economic  considerations.  MSHA 
acknowledges  that  ventilation  system 
upgrades  may  not  be  a  cost  effective 
DPM  control  for  mines  with  these 
limitations.  To  the  contrary,  MSHA 
anticipates  the  metal  and  noiunetal 
undergroimd  mining  industry  will 
comply  with  the  DPM  interim  limit 
primarily  through  the  application  of 
DPF  systems  rather  than  ventilation 
upgrades. 

At  this  time,  MSHA  estimates  that 
mine  operators  may  not  be  able  to 
achieve  compliance  with  the  proposed 
DPM  limit  for  every  underground  miner 
on  every  shift,  particularly  those 
engaged  in  inspection,  maintenance  and 
repair  activities.  Existing  §  57.5060(d)(2) 
identifies  exceptional  conditions  where 
MSHA  anticipates  that  it  may  not  be 
feasible  for  many  mine  operators  to  use 
engineering  and  administrative  controls. 
These  conditions,  which  presently  exist 
in  some  mines  include  inspection, 
maintenance,  and  repair  activities 
conducted  exclusively  outside  of 
environmentally  controlled  cabs  or 
enclosed  booths.  The  existing  rule 
requires  mine  operators  to  apply  to  the 
Secretary  for  relief  from  applying 
control  technology  to  reduce  the 
concentration  limit.  MSHA  traditionally 
does  not  accept  use  of  personal 
protective  equipment  for  compliance 
with  its  other  exposure-based  standards 
applicable  to  metal  and  norunetal 
mines,  except  while  establishing 
controls  or  during  occasional  entry  into 
hazardous  atmospheres  to  perform 
maintenance  or  investigations.  This 
proposal  would  allow  the  use  of 


personal  protective  equipment  when  all 
feasible  and  administrative  controls 
have  been  implemented.  MSHA  has 
included  in  this  proposed  rule  a  tiered 
approach  in  controlling  miners' 
exposiu^s  that  operators  must  use  in 
achieving  compliance.  MSHA 
anticipates  that  very  few  mine  operators 
will  have  significant  compliance 
problems  with  meeting  the  proposed 
DMP  limit  in  circumstances  other  than 
inspection,  maintenance,  and  repair 
activities. 

The  exposure  data  relied  on  by  MSHA 
in  making  its  technological  feasibility 
determinations  include  the  final  report 
on  the  31 -Mine  Study,  and  results  of 
MSHA's  DPM  baseline  compliance 
assistance  sampling  conducted  at  each 
imderground  mine  covered  by  the 
standard.  In  the  31-Mine  Study,  the  data 
showed  that  many  miners'  exposiu-es 
are  below  the  proposed  DPM  limit 
without  application  of  any  additional 
engineering  or  administrative  controls. 
The  sampling  data  includes  miners' 
exposures  by  job  category  to  permit  the 
Agency  to  pinpoint  those  occupations  in 
need  of  additional  controls  to  achieve 
compliance  with  the  interim  PEL. 

DPM  engineering  controls  are  not  new 
technology.  Moreover,  the  existing  DPM 
standard  was  promulgated  on  January 
19,  2001  (66  FR  5706)  with  an  effective 
date  of  July  19.  2002  for  existing 
§  57.5060(a).  As  a  result  of  the 
settlement  agreement,  MSHA  allowed 
mine  operators  to  take  an  additional 
year  in  which  to  begin  to  install 
appropriate  controls  to  reduce  DPM 
concentrations  due  to  feasibility 
constraints.  Any  controls  currentiy  used 
to  meet  the  existing  concentration  limit 
may  also  be  used  to  reduce  miners' 
exposures  to  DPM  required  under  this 
rulemaking. 

Because  of  the  lack  of  documented 
feasibility  data  for  an  interim  proposed 
PEL  of  less  than  308  micrograms  per 
cubic  meter  of  air,  MSHA  has  concluded 
that  there  is  insufficient  information 
available  to  support  the  feasibility  of 
lowering  the  DPM  limit  at  this  time.  The 
Agency  believes  that  this  level  is  a 
reasonable  interim  limit  for  which 
MSHA  currently  can  document 
feasibility  across  the  affected  sector  of 
underground  metal  and  nonmetal 
mines.  MSHA  is  continuing  to  gather 
information  on  the  feasibility  of 
compliance  with  a  final  DPM  PEL  of 
less  than  308  micrograms. 

C.  Economic  Feasibility 

MSHA  believes  the  requirements  for 
engineering  and  administrative  controls 
clearly  meet  the  feasibility  requirements 
of  the  Mine  Act,  its  legislative  history, 
and  related  case  law.  A  PEL  of  308 
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micrograms  f  er  cubic  meter  of  air  is 
economicalh  feasible  for  the  metal  and 
nonmetal  mil  ling  industry. 
Demonstratir  g  economic  feasibility  does 
not  guarantet  the  continued  viability  of 
individual  er  iployers.  It  would  not  be 
inconsistent   vith  the  Mine  Act  to  have 
a  company  w  lich  tiu'ned  a  profit  by 
lagging  behin  d  the  rest  of  an  industry  in 
providing  for  the  health  and  safet\'  of  its 
workers  to  cc  nsequently  find  itself 
financially  ui  table  to  comply  with  a  new 
standard;  C/^,  United  Steelworkers.  647 
F.2d  at  1265.  Although  it  was  not 
Congress'  int  snt  to  protect  workers  by 
putting  their  smployers  out  of  business, 
the  increase  i n  production  costsor the 
decrease  in  p  rofits  would  not  be 
sufficient  to  •  trike  down  a  standard. 
Industrial  Ur  ion  Dep't.,  499  F.2d  at  477. 
On  the  contri  ry,  a  standard  would  not 
be  considere(   economically  feasible  if 
an  entire  ind  istrv's  competitive 
structiire  wej  b  threatened.  Id.  at  478:  see 
also.  AISI-II.  939  F.2d,at  980:  United 
Steelworkers  647  F.2d  at  1264-65: 
AISI-I.  577  F  2d  at  835-36.  This  would 
be  of  particu  ar  concern  in  the  case  of 
foreign  comp  stition,  if  American 
companies  w  3re  unable  to  compete  with 
imports  or  su  astitute  products.  The  cost 
to  govemmei  t  and  the  public,  adequacy 
of  supply,  qu  sstions  of  employment, 
and  utilizatic  n  of  energy  may  all  be 
considered. 

MSHA  del  trmined  that  an  elemental 
carbon  PEL  c  ampjirable  to  the  existing 
cohcentratioi  i  limit,  along  with  primacy 
of  engineerin  g  and  administrative 
controls  as  p  oposed  would  reduce  the 
cost  for  com{  liance  required  under  the 
existing  rule,  and  industry  agrees. 
Industry  coir  menters  stated  that 
operator  cost  >  will  be  reduced  since 
MSHA  wouli  I  be  changing  the  DPM 
surrogate  fro  n  TC  to  EC  which  would 
reduce  the  li  :elihood  of  contamination 
and  elirainat  ;s  the  necessity  to  re- 
sample.  MSI-  A  describes  its  finding  in 
this  preambl  s  under  section  VIII, 
"Summary  o  Costs  and  Benefits,"  and 
in  more  deta  1  in  section  X,  "Regulatory 
Impact  Anal;  sis."  A  more 
comprehensi  ve  version  is  available  in 
the  Prelimin  ir\'  Regulatory  Economic 
Analysis  on  kISHA's  web  site. 

MSHA  alsi  y  believes  that  the  proposed 
effective  dat(  of  30  days  for  a  final  rule 
is  feasible  fo   underground  mine 
operators  in  his  sector  since  the  EG 
surrogate  sta  idard  is  comparable  to  the 
existing  TC  ■  lurogate  standard  which 
has  been  in  e  ffect  since  July  2002. 
Additionallv .  as  a  result  of  a  DPM 
partial  settle  nent  agreement  mine 
operators  we  re  givfen  an  additional  year 
to  begin  to  d  ;velop  a  written  strategy  of 
how  they  inl  3nded  to  comply  with  the 
interim  DPN  concentration  limit. 


Operators  with  DPM  levels  above  the 
concentration  limit  were  to  begin  to 
order  and  install  controls  to  be  in 
compliance  by  July  20,  2003. 

Nevertheless,  MSHA  recognizes  that, 
in  a  few  cases,  individual  mine 
operators,  particularly  small  operators, 
may  have  difficulty  in  achieving  full 
compliance  with  the  interim  limit 
immediately  because  of  a  lack  of 
financial  resources  to  purchase  and 
install  engineering  controls.  However, 
MSHA  expects  that  these  mine 
operators  will  be  able  to  achieve 
compliance  with  the  recommended 
interim  limit  of  308  micrograms. 
Whether  controls  are  feasible  for 
individual  mine  operators  is  based  in 
part  upon  legal  guidance  from  the 
Federal  Mine  Safety  and  Health  Review 
Commission  (Commission).  According 
to  the  Commission,  a  control  is  feasible 
when  it:  (1)  Reduces  exposure;  (2)  is 
economically  achievable;  and  (3)  is 
technologically  achievable.  Secretary  of 
Labor  v.  Callanan  Industries,  Inc.,  5 
FMSHRC  1900  (1983).  In  determining 
the  technological  feasibility  of  an 
engineering  control,  the  Commission  in 
Callanan  has  ruled  that  a  control  is 
deemed  achievable  if,  through 
reasonable  application  of  existing 
products,  devices,  or  work  methods, 
with  human  skills  and  abilities,  a 
workable  engineering  control  can  be 
applied.  The  control  does  not  have  to  be 
an  "off-the-shelf  item,  but  it  must  have 
a  realistic  basis  in  present  technical 
capabilities.  Ibid,  at  1908. 

In  determining  the  economic 
feasibility  of  an  engineering  control,  the 
Commission  has  ruled  that  MSHA  must 
assess  whether  the  costs  of  the  control 
is  disproportionate  to  the  expected 
benefits,  and  whether  the  costs  are  so 
great  that  it  is  irrational  to  require  its 
use  to  achieve  those  results.  The 
Commission  has  expressly  stated  that 
cost-benefit  analysis  is  unnecessary  in 
order  to  determine  whether  a  noise 
control  is  required.  Ibid. 

Consistent  with  Commission  case  law, 
MSHA  considers  three  factors  in     ' 
determining  whether  engineering 
controls  are  feasible  at  a  particular 
mine:  (1)  The  nature  and  extent  of  the 
overexposure;  (2)  the  demonstrated 
effectiveness  of  available  technology; 
and  (3)  whether  the  committed 
resources  are  wholly  out  of  proportion 
to  the  expected  results.  A  violation 
under  the  final  standard  would  entail  an 
Agency  determination  that  a  miner  has 
been  overexposed,  that  controls  are 
feasible,  and  that  the  mine  operator 
failed  to  install  or  maintain  such 
controls.  According  to  the  Commission, 
an  engineering  control  may  be  feasible 
even  though  it  fails  to  reduce  exposure 


to  permissible  levels  contained  in  the 
standard,  as  long  as  there  is  a  significant 
reduction  in  a  miner's  exposure.  Todilto 
Exploration  and  Development 
Corporation  v.  Secretary  of  Labor,  5   • 
FMSHRC  1894,  1897  (1983).  In  Todilto, 
the  Commission  ruled  that  engineering 
controls  may  also  be  feasible  even 
though  they  fail  to  reduce  exposure  to 
permissible  levels  contained  in  the 
standard,  as  long  as  there  is  a  significant 
reduction  in  exposure. 

Current  data  establishes  that  DPF 
systems  are  extremely  efficient  in  that 
they  reduce  elemental  carbon  emissions 
from  the  tailpipe  of  a  piece  of  diesel 
powered  equipment  by  as  much  as  99%. 
MSHA  believes  that  this  is  an 
exceptionally  high  efficiency  rate  for  a 
single  engineering  control  in  the  mining 
industry.  Therefore,  MSHA  intends  to 
identify  the  source  or  sources  of  DPM 
emissions  leading  to  a  miner's 
overexposure.  A  mine  operator  would 
be  required  to  install  a  single  control  or 
a  combination  of  controls  that  is  capable 
of  reducing  the  miners'  DPM  exposure 
by  25%. 

MSHA  evaluated  various  engineering 
and  administrative  controls  and  their 
related  costs.  Mine  operators  would 
have  the  flexibility  under  the  proposed 
rule  to  select  the  type  of  engineering 
and  administrative  controls  of  their 
choice  in  order  to  reduce  a  miner's 
exposure  to  the  DPM  limit.  MSHA, 
however,  believes  that  the  most  cost 
effective  control  would  be  to  install  DPF 
systems  due  to  their  high  rate  of 
efficiency,  especially  with  respect  to  EC. 

If  MSHA  finds  that  a  miner  is 
overexposed  to  the  DPM  standard,  and 
determines  that  engineering  and 
administrative  controls  are  feasible,  and 
that  the  operator  failed  to  install  or 
maintain  such  controls,  MSHA  would 
issue  a  citation  to  the  mine  operator  for 
overexposing  the  miner  to  DPM.  The 
citation  would  include  an  appropriate 
abatement  date  for  installing  feasible 
controls.  In  the  interim,  a  respiratory 
protection  program  would  be  required 
while  controls  are  being  installed.  As 
long  as  miners'  DPM  exposures  are 
reduced  to  or  below  the  DPM  limit, 
mine  operators  have  the  flexibility 
under  the  proposed  rule  to  choose  the 
engineering  or  administrative  controls 
that  best  suit  the  mines'  circumstances. 
MSHA  emphasizes  that  it  is  available  to 
provide  compliance  assistance  to  mine 
operators  to  help  them  select 
appropriate  control  methods  for 
reducing  miners  exposures  based  upon 
demonstrated  experience. 

MSHA  asked  for  comments 
concerning  what  type  of  technical 
assistance  the  Agency  should  provide  to 
mine  operators  in  retrofitting  DPM 
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control  devices,  evaluating  ventilation 
systems  or  filtration  of  cabs. 
Commenters  stated  that  MSHA  should 
be  providing  guidance  in  all  areas  that 
.     involve  control  technologies.  MSHA 
agrees  and  will  continue  to  assist  mine 
operators,  however,  MSHA  expects 
mine  operators  to  make  good  faith 
efforts  in  attempting  to  achieve 
compliance,  such  as  begirming  to  order 
control  technology  to  reduce  DPM 
exposures. 

Vm.  Summary  of  Costs  and  Benefits 

The  provisions  in  this  proposed  rule 
will  assist  mine  operators  in  complying 
with  the  existing  rule,  thereby  reducing 
a  significant  health  risk  to  underground 
miners.  This  risk  includes  lung  cancer 
and  death  fi-om  cardiovascular, 
cardiopulmonar>',  or  respiratory  causes, 
as  well  as  sensory  irritation  and 
respiratory  symptoms.  In  Chapter  III  of 
the  Regulatory  Economic  Analysis  in 
support  of  the  January  19,  2001  final 
rule  (2001  REA),  the  Agency 
demonstrated  that  the  rule  will  reduce 
a  significant  health  risk  tojanderground 
miners.  This  risk  included  the  potential 
for  illnesses  and  premature  death,  as 
virell  as  the  attendant  costs  to  the 
miners'  families,  to  the  miners' 
employers,  and  to  society  at  large. 
Benefits  of  the  January  19,  2001  final 
rule  include  reductions  in  lung  cancers. 
MSHA  estimated  that  in  the  long  run,  as 
the  mining  population  turns  over,  a 
minimum  of  8.5  lung  cancer  deaths  per 
year  will  be  avoided.  MSHA  noted  that 
this  estimate  was  a  lower  bound  figiu-e 
that  could  significantly  underestimate 
the  magnitude  of  the  health  benefits.  For 
example  the  estimate  based  on  the  mean 
value  of  all  the  studies  examined  in  the 
January  19,  2001  rule  was  49  lung 
cancer  deaths  avoided  per  year. 

The  proposed  rule  results  in  net  cost 
savings  of  approximately  $15,641 
aimually,  primarily  due  to  reduced 
recordkeeping  requirements.  All  MSHA 
cost  estimates  are  presented  in  2001 
dollars.  This  represents  an  average 
savings  of  $86  per  mine  for  the  182 
underground  metal/non-metal  mines 
that  would  be  affected  by  this  proposed 
rule.  Of  these  182  mines,  65  have  fewer 
than  20  workers,  113  have  20  to  500 
workers;  and  4  have  more  than  500 
workers.  The  cost  savings  per  mine  for 
mines  in  these  three  size  classes  would 
be  $102,  $77,  and  $77,  respectively.  In 
the  2001  REA,  the  Agency  estimated 
that  the  costs  per  underground 
dieselized  metal  or  nonmetal  mine  to  be 
about  $128,000  annually,  and  the  total 
cost  to  the  mining  sector  to  be  about 
$25.1  million  a  year,  even  with  the 
extended  phase-in  time.  Nearly  all  of 
those  anticipated  costs  would  be 


investments  in  equipment  to  meet  the 
interim  and  final  concentration  limits. 

IX.  Section-by-Section  Discussion  of  the 
Proposed  Rule 

A.  Section  57.5060(a) 

Existing  §  57.5060(a)  establishes  an 
interim  DPM  concentration  limit  of  400 
micrograms  of  TC  per  cubic  meter  of  air 
(40aTc  ^g/m3).  In  the  settlement 
agreement,  MSHA  agreed  to  propose  to 
change  the  surrogate  fi-om  TC  to  EC,  and 
to  propose  to  establish  an  interim  limit 
based  on  a  miner's  personal  exposure 
rather  than  an  environmental 
concentration.  Accordingly,  the 
proposed  rule  would  establish  an 
interim  permissible  exposure  limit 
(PEL)  of  308  micrograms  of  EC  per  cubic 
meter  of  air  (308tc  ^g/m^).  This 
proposed  EC-based  limit  represents  the 
existing  TC  limit  divided  by  a 
conversion  factor  of  1.3.  as  established 
in  the  settlement  agreement.  MSHA 
believes  that  the  proposed  limit  is 
equivalent  to  the  existing  interim 
concentration  limit  of  400Tr  M^g/m^. 

MSHA's  position  at  this  time  is  that 
a  limit  of  308  ng/m^,  based  on  EC,  is 
both  technologically  and  economically 
feasible  for  the  metal  and  nonmetal 
mining  indutry  to  achieve.  Although  the 
risk  assessment  indicates  that  a  lower 
interim  DMP  limit  would  enhance 
miner  protection,  it  would  be  infeasible 
for  the  underground  metal  and 
nonmetal  mining  industry  to  reach  a 
lower  interim  limit. 

MSHA  is  not  reducing  the  protection 
for  miners  afforded  by  the  existing 
interim  TC  concentration  limit.  MSHA 
intends  to  finalize  an  interim  EC  limit 
that  provides  at  least  the  same  degree  of 
protection  to  miners  as  the  existing 
interim  limit.  MSHA  believes  that 
establishing  a  standard  that  focuses 
control  efforts  on  diminishing  the  DPM 
level  in  air  breathed  by  the  miner  is  at 
least  as  protective  as. the  interim 
concentration  limit. 

The  basis  for  this  position  is  found  in 
the  31 -Mine  Study,  which  concluded 
that  the  submicron  impactor  was 
effective  in  removing  the  mineral  dust, 
and  therefore  its  potential  interference, 
from  the  DPM  sample.  Remaining 
carbonate  interference  is  removed  by 
subtracting  the  4th  organic  peak  from 
the  analysis.  No  reasonable  method  of 
sampling  was  found  that  woidd 
eliminate  interferences  from  oil  mist  or 
that  would  effectively  measure  DPM 
levels  in  the  presence  of  environmental 
tobacco  smoke  (ETS)  with  TC  as  the 
surrogate. 

Using  EC  as  the  surrogate  would 
enable  MSHA  to  directly  sample  miners, 
such  as  those  who  smoke  or  load  ANFO, 


for  whom  valid  personal  sampling 
would  be  difficult  when  TC  is  the 
surrogate. 

Because  EC  comprises  only  a  fraction 
of  the  TC,  a  conversion  factor  must  be 
used  to  convert  the  interim 
concentration  limit  to  an  EC  exposure 
limit.  To  convert  the  interim  TC 
concentration  limit  in  §  57.5060(a)  to  an 
equivalent  EC  exposure  limit,  MSHA  is 
proposing  to  use  a  factor  of  1.3,  to  be 
divided  into  400tc  ^g/m\  Thus,  the 
measured  value  of  EC  times  1.3 
produces  a  reasonable  estimate  of  TC. 
This  1.3  factor  was  specified  under  the 
terms  of  the  settlement  agreement  to 
convert  an  EC  measurement  into  an 
estimate  of  TC  without  interferences 
and  is  based  on  the  median  total  carbon 
to  elemental  carbon  (TC/EC)  ratio 
observed  for  valid  samples  in  the  31- 
Mine  Study.  The  1.3  factor  is  also 
consistent  with  information  supplied  by 
NIOSH  indicating  that  the  ratio  of  TC  to 
EC  in  the  31-Mine  Study  is  1.25  to  1.67. 
Most  commenters  to  MSHA's  ANPRM 
supported  an  interim  EC  PEL  of  400tc 
|ig/m'  +  1.3  =  308f.c  ^g/m\ 

Commenters  representing  the  metal 
and  nonmetal  mining  industry  and  labor 
strongly  supported  a  change  in  the 
surrogate  fi-om  TC  to  EC.  These 
commenters  stated  that,  given  the 
interferences  known  to  be  present  in 
underground  mining  environments, 
using  EC  as  the  surrogate  would 
improve  the  validity  of  samples.  They 
also  pointed  out  that  this  change  is 
consistent  with  the  setUement 
agreement.  Other  commenters  opposed 
changing  the  surrogate.  Some  of  these 
Conunenters  stated  that  since  DPM  has 
many  components,  and  there  is  no 
formula  for  the  exact  amount  of  EC  in 
diesel  exhaust,  TC  is  a  more  accurate 
measure  of  DPM  than  is  EC,  presumably 
because  it  includes  more  of  the  DPM. 
Some  conunenters  also  stated  that 
there  is  no  evidence  in  the  rulemaking 
record  to  support  this  change. 
According  to  these  commenters,  NIOSH 
must  provide  a  clear  statement  that  EC 
is  an  accurate  surrogate  over  the  full 
range  of  mining  conditions  and  must 
also  provide  a  formula  for  converting  EC 
to  DPM  that  meets  the  NIOSH  accuracy 
criterion.  In  response,  the  existing  DPM 
rulemaking  record  contains  NIOSH's 
position  on  an  appropriate  surrogate, 
and  NIOSH  recommended  that  EC 
rather  than  TC  should  be  used  as  the 
surrogate  for  DPM.  MSHA  agrees. 
MSHA  has  found  that  EC  more 
consistenUy  represents  DPM.  In 
comparison  to  using  TC  as  the  DPM 
surrogate,  using  EC  would  impose  fewer 
restrictions  or  caveats- on  sampling 
strategy  (locations  and  durations), 
would  produce  a  measurement  much 
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available  to  industry  personnel  at 
compliance  assistance  workshops 
following  the  Outreach  Seminars  on 
Diesel  Particulate  Rules  for 
Underground  Metal  and  Nonmetal 
Mines.  These  seminars  and  workshops 
were  conducted  at  nine  cities  during 
September  and  October  2002. 

MSHA  and  NIOSH  have  reviewed  the 
performance  characteristics  of  the  SKC 
sampler  and  are  satisfied  that  it 
accurately  measures  exposiu-es  to  DPM. 
Results  of  the  31 -Mine  Study 
demonstrated  that  the  SKC  submicron 
impactor  removed  potential 
interferences  from  mineral  dust  from  the 
collected  sample.  MSHA  concluded  in 
its  findings  in  the  study,  however,  that: 

No  reasonable  metiiod  of  sampling  was  found 
that  could  eliminate  interferences  from  oil 
mist  or  that  would  effectively  measure  DPM 
levels  in  the  presence  of  ETS  with  TC  as  the 
surrogate. 

Furthermore.  MSHA  has  found  that 
use  of  elemental  carbon  eliminates 
potential  sample  interference  from  drill 
oil  mist,  tobacco  smoke,  and  organic 
solvents. 

Some  industry  commenters  stated  that 
the  sampling  and  analytical  processes 
are  too  new  for  regulatory  use. 
According  to  these  commenters.  SKC 
recently  changed  the  impactor,  and 
NIOSH  should  test  the  new  SKC 
sampler  and  evaluate  its  comparability 
to  the  model  used  in  the  31-Mine  Study. 
One  of  these  commenters  stated  that  the 
shelf  life  of  the  prior  sampler  affected 
TC  measurements  by  adsorbing  OC  from 
the  polystyrene  assembly  onto  the  filter 
media  and  increasing  TC  measurement. 
Some  commenters  also  stated  that  there 
are  significant  back-order  and 
manufacturing  delays  for  samplers  and 
that  operators  who  sample  alongside 
MSHA  need  ample  notice  to  have 
enough  samplers  available. 

MSHA  purchased  many  of  the  initial 
production  runs  of  these  samplers  to 
conduct  its  compliance  assistance 
baseline  sampling.  Once  the  initial 
orders  were  filled,  the  sampler  became 
more  widely  available. 

Prior  to  the  31-Mine  Study,  MSHA 
had  determined  the  deposit  area  of  the 
sample  filter  to  be  9.12  square 
centimeters  with  a  standard  deviation  of 
3.1  percent.  During  the  initial  phases  of 
the  31-Mine  Study,  it  became  apparent 
that  the  variability  of  the  deposit  area 
was  greater  than  originally  determined. 
The  filter  area  is  critical  to  the 
concentration  calculation.  The  filter 
area  (square  centimeters)  is  multiplied 
times  the  results  of  the  analysis 
(micrograms  per  square  centimeter)  to 
get  the  total  filter  loading  (microgram.s). 
While  individual  filter  areas  could  be 


measured,  it  is  more  practical  to  have  a 
uniform  deposit  area  for  the 
calculations.  As  a  result,  NIOSH  and 
MSHA  consulted  with  SKC  to  develop 
an  improved  filter  cassette  design.  SKC, 
in  cooperation  with  MSHA  and  NIOSH, 
then  modified  the  DPM  cassette 
following  the  31-Mine  Study. 

The  modification  was  limited  to 
replacing  the  foil  filter  capsule  with  a 
32-mm  ring.  This  was  done  to  give  a 
more  uniform  deposit  area  (8.04  square 
centimeters)  and  to  accommodate  two 
38-mm  quartz  fiber  filters  in  tandem 
(double  filters).  These  double  filters  are 
assembled  into  a  single  cassette  along 
with  the  impactor.  The  32-mm  ring 
gives  a  filter  deposit  area  of  8.04  square 
centimeters,  with  negligible  variability. 
The  38-mm  filters  also  eliminate 
cassette  leakage  around  the  filters. 
These  modifications  were  completed 
and  incorporated  into  units 
manufactured  after  November  1,  2002. 
Because  the  design  of  the  inlet  cyclone, 
impaction  nozzles,  the  impaction  plate 
and  the  flow  rate  did  not  change,  the 
modifications  to  the  filter  assembly  did 
not  alter  the  collection  or  separation 
performance  of  the  impactor.  , 

Throughout  the  compliance  baseline 
sampling,  the  impactor  has  been  a 
consistent  and  reliable  sampling 
cassette. 

Tandem  filters  were  used  in  the  oil 
mist  and  ANFO  interference 
evaluations.  The  top  filter  collects  the 
sample  and  the  bottom  filter  is  a 
"dynamic  blank."  The  dynamic  blank 
provides  a  unique  field  blank  for  each 
DPM  cassette.  The  proposed  use  of 
elemental  carbon  as  a  surrogate  would 
resolve  the  commenter's  concern  about 
shelf  life  and  OC  out-gassing  on  the 
filter.  Shelf  life  and  OC  out-gassing  are 
issues  relative  to  organic  carbon 
measurements.  These  two  issues  do  not 
apply  to  an  elemental  carbon 
measurement.  Once  the  cassettes  have 
been  preheated,  during  manufacturing, 
there  is  no  source,  other  than  sampling, 
to  add  elemental  carbon  to  the  sealed 
cassette  filters. 

In  the  ANPRM,  MSHA  asked 
questions  on  three  topics  relating  to 
DPM  sampling  and  analysis: 

(1)  Interferences 

In  response  to  the  question  on 
interferences  when  EC  is  used  as  the 
surrogate,  some  commenters  stated  that 
interferences  were  thoroughly  discussed 
in  the  final  rule  preamble  and  that 
reasonable  practices  to  avoid  them  were 
stipulated  in  the  rule  itself.  According 
to  these  commenters,  this  problem 
should  not  be  revisited  in  this 
rulemaking. 
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Other  commenters  maintained  that 
the  31-Mine  Stoidy  did  not  contain  the 
necessary  protocols  to  address  all 
potential  interferences.  Thus,  in  their 
view,  MSHA  does  not  have  all  the  data 
required  to  answer  this  question.  More 
specifically,  some  commenters  stated 
that  carbonaceous  particulate  in  host 
rock  has  a  smaller  diameter  than  the 
impactor  cut  point  and  so  may 
contaminate  EC  samples.  No  data  were 
presented  to  support  this  claim.  These 
commenters  concluded  that  MSHA 
should  propose  additional  research  and 
seek  comments  on  the  research  before 
concluding  that  sampling  EC  with  an 
impactor  will  eliminate  all  interference 
problems.  On  the  other  hand,  NIOSH,  in 
its  response  to  the  ANPRM,  stated  that 
the  only  non-diesel  source  of  EC  that  is 
known  to  be  present  in  a  metal/non- 
metal  mine  is  graphitic  mineral  ore 
dust.  NIOSH  further  stated  that 
collection  of  this  dust  on  the  sample 
filter  is  prevented  by  the  impaction 
plate  in  the  SKC  DPM  cassette. 

(2)  Field  Blanks 

A  field  blank  is  an  unexposed  control 
filter  meant  to  account  for  background 
interferences  and  systematic 
contemiination  in  the  field,  spurious 
effects  due  to  manufacturing  and  storage 
of  the  filter,  and  systematic  analj'tical 
errors.  The  tandem  filter  arrangement  in 
the  sample  cassette  provides  a  primary 
filter  for  collecting  an  air  sample  and  a 
second  filter,  behind  (after)  the  primary, 
that  provides  a  separate  control  filter  for 
each  sample.  This  is  especially 
convenient  for  industry  sampling,  since 
it  eliminates  the  need  to  send  a  separate 
control  filter  to  the  analytical  lab. 
MSHA  requests  comments  as  to 
industry  experience  with  this  samphng 
equipment. 

In  its  comments  on  the  ANPRM, 
NIOSH  noted  that  two  types  of  blanks, 
media  and  field,  are  normally  used  for 
quality  assurance  purposes.  A  media 
blank  accounts  for  systematic 
contamination  that  may  occur  during 
manufacturing  or  storage.  A  field  blcUik 
accounts  for  possible  systematic 
contamination  in  the  field.  NIOSH  does 
not  recommend  use  of  field  blanks 
when  EC  is  the  surrogate.  This  is 
because  EC  measurements  are  not 
subject  to  sources  of  contamination  in 
the  field  that  would  affect  OC  and  TC 
results.  Quartz-fiber  filters  are  prone  to 
OC  vapor  contamination  in  the  field  and 
to  contamination  by  less  volatile  OC 
[e.g.,  oils)  during  handling.  However, 
such  contamination  is  irrelevant  when 
EC  is  the  surrogate. 

Several  commenters  supported  the 
use  of  field  blanks,  even  if  EC  is  the 
surrogate.  These  commenters  pointed 


out  that  using  field  blanks  is  standard 
IH  practice  and  stated  that 
manufacturing  problems  with  SKC 
impactor  provide  further  justification. 
One  commenter  asked  that  we  use  one 
blank  from  the  same  and  one  from  a 
different  manufacturer  lot. 

MSHA  agrees  both  media  and  field 
blanks  are  desirable,  even  when 
elemental  carbon  is  used  as  the 
surrogate.  The  use  of  such  blanks  is 
standard  laboratory  procedure  and  adds 
credibility  to'sample  results.  Field 
blanks  adjust  for  systematic  laboratory 
errors  and  for  systematic  contamination 
of  samples  from  unforeseen  or 
uncontrollable  sources.  Accordingly, 
MSHA  will  adjust  the  EC  result 
obtained  for  each  sample  by  the  result 
obtained  for  the  corresponding  media 
blank  when  a  compliance  concentration 
is  measured  and  by  the  field  blank 
(tandem  filter)  result  when  a 
noncompliance  determination  is  made. 

(3)  Error  Factor 

.    MSHA  intends  to  cite  a  violation  of 
the  DPMec  exposure  limit  only  when 
there  is  validated  evidence  that  a 
violation  actually  occurred.  As  with  all 
other  measurement-based  metal/ 
nonmetal  compliance  determinations, 
MSHA  would  issue  a  citation  only  if  a 
measurement  demonstrated 
noncompliance  with  at  least  95-percent 
confidence.  We  would  achieve  this  95- 
percent  confidence  level  by  comparing 
each  EC  measurement  to  the  EC 
exposure  limit  multiplied  by  an 
appropriate  "error  factor." 

Most  commenters  concurred  with 
MSHA's  intention  to  apply  such  an 
error  factor,  though  they  differed  as  to 
how  this  error  factor  should  be 
established.  Some  other  commenters, 
however,  recommended  citing  at  a 
substantially  lower  confidence  level, 
using  the  limit  of  detection  of  the 
sampling  instrument  as  replacement  for 
the  error  factor.  These  commenters  gave 
two  reasons  in  support  of  this 
recommendation:  (1)  In  issuing  a 
citation  for  noncompliance,  the 
standard  of  proof  should,  according  to 
this  commenter,  be  preponderance  of 
evidence  rather  than  beyond  a 
reasonable  doubt.  The  preponderance  of 
evidence  indicates  a  violation  whenever 
a  measurement  exceeds  the  exposure 
limit  plus  the  limit  of  detection.  (2) 
Conventional  public  health  reasoning 
and  legal  precedents  call  for  caution  on 
the  side  of  protecting  health,  rather  than 
preventing  unwarranted  citations.  In 
addition,  commenters  stated  that  if  a 
measurement  failed  to  demonstrate 
compliance  at  a  95-percent  confidence 
level,  then  this  should  trigger  some 
action  such  as  additional  sampling,  i.e., 


the  EC  measurement  should  be  divided, 
rather  than  multiplied,  by  MSHA's 
proposed  error  factor  to  provide  an 
'action  level." 

Contrary  to  these  commenters' 
suggestions,  the  historical  and 
prevailing  practice,  in  both  OSHA  and 
MSHA.  traditionally  has  been  to  cite 
noncompliance  only  when 
noncompliance  is  indicated  at  a  high 
level  of  confidence.  Although,  the 
citation  threshold  value  suggested  by 
these  commenters  accounts  for  some 
analytical  imprecision,  as  quantified  by 
the  limit  of  detection,  it  fails  to  account 
for  other  sources  of  measurement 
uncertainty,  such  as  random  variability 
of  airflow  through  the  filter. 

Another  commenter  questioned  the 
use  of  any  constant  error  factor,  because 
of  changes  in  the  EC:C)C  ratio  under 
varying  maintenance  and  operating 
conditions.  Although  MSHA  regards 
such  variability  as  relevant  to  the  issue 
of  choosing  an  appropriate  surrogate,  it 
is  not  relevant  to  determining  an 
appropriate  error  factor  if  EC  is  selected 
as  the  surrogate.  EC  is  the  quantity  to  be 
measured  under  the  proposal,  and 
variability  in  the  EC:OC  ratio  has  no 
known  impact  on  the  accuracy  of  an  EC 
concentration  measurement  made  using 
the  SKC  sampler  and  the  NIOSH  5040 
analytical  method. 

Among  those  commenters  supporting 
MSHA's  use  of  an  error  factor  providing 
95-percent  confidence  in  each  citation, 
some  advocated  continued  use  of  the 
factor  specified  in  the  settlement 
agreement:  12.2%  for  an  interim  EC 
limit  of  308  fig/m'.  This  value  was  based 
on  the  paired  punch  data  obtained  fitjm 
the  31-Mine  Study,  combined  with 
independent  estimates  of  variability  in 
airflow  and  the  deposit  area  on  the 
sample  filter.  Other  conunenters,  noting 
changes  in  the  design  of  the  SKC 
sampler  since  the  31-Mine  Study,  stated 
that  sampler  accuracy  should  be  re- 
evaluated based  on  the  redesigned 
sampler  and  that  establishment  of  the 
error  factor  should  be  made  a  part  of  the 
rulemaking  process. 

MSHA  oisagrees  that  the 
establishment  of  an  error  factor  for  an 
airborne  contaminant  should  be  part  of 
the  rulemaking  process.  MSHA  is  not 
proposing  an  error  factor  in  this 
rulemaking,  but  rather,  discussing  the 
procedure  used  to  obtain  the  error 
factor.  This  procedure  is  further 
discussed  on  the  MSHA  web  site — 
Single  Source  Page  for  Metal  and 
Nonmetal  Diesel  Particulate  Matter 
Regulations.  Error  factors  are  based  on 
sampling  and  analytic  errors.  The 
manufacturers  of  sampling  devices 
thoroughly  investigate  and  quantify  the 
error  factors  for  their  devices.  While 
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MSHA  does  ijot  frequently  change  an 
error  factor,  ij  retains  that  latitude 
should  significant  changes  to  either 
analytical  or  iampling  technology  occur. 

The  formufe  for  the  error  factor  was 
based  on  thre  b  factors  included  in  the" 
DPM  settlem(  nt  agreement  and  involved 
in  an  eight-hdur  equivalent  full-shift 
measuremenl  of  EC  concentration  using 
Method  5040  (1)  Variability  in  air 
volume  (i.e.,  )ump  performance  relative 
to  the  nomini  ,1  airflow  of  1.7  L/min),  (2) 
variability  of  the  deposit  area  of 
particles  on  t  le  filter  (cm-),  and  (3) 
accuracy  of  t  le  laboratory  analysis  of  EC 
density  with  a  the  deposit  (ng/cm-). 
Modification  ;  made  to  the  sampler  since 
the  time  of  th  e  31-Mine  Study  have  no 
bearing  on  th  J  first  and  third  of  these 
factors.  For  t  le  error  factor  specified  in 
the  settlemen  t  agreement,  variability  of 
the  filter  dep  )sit  area  was  represented 
by  a  3.1  perci  int  coefficient  of  variation, 
based  on  an  <  xperiment  carried  out 
before  the  foi   filter  capsule  in  the 
sampling  cas  iette  was  replaced  by  a  32- 
mm  ring.  Me  isurements  subsequent  to 
introduction  of  the  ring  show  that 
variability  of  the  filter  deposit  area  is 
now  less  thai  i  3.1  percent  (Noll,  J.  D..  et 
ai.  "Samplir  g  Resuhs  of  the  Improved 
SKC  Diesel  F  articulate  Matter 
Cassette").  T  lis  change  slightly  reduces 
the  error  fact  Dr  stipulated  for  EC 
measuremen  s  in  the  settlement 
agreement,  b  it  not  by  enough  to  be  of 
any  practical  significance. 

Another  c(  mmenter,  stressing  the 
interdepend*  nee  of  inter-  and  intra- 
laboratory  ai  alytical  variability,  stated:  - 

MSHA  shou  d  create  an  error  factor  model 
that  accounts   Dr  the  joint  and  related 
variabilitv  in  1  iboratory  analysis,  and  then 
combine  that  \  ariability  with  pump  flow  rate, 
sample  collect  on  size,  other  sampling  and 
analytic  variai  les  '   *   *  [tlhen,  based  upon 
a  statistically  :  trong  database,  determine  the 
appropriate  er  or  factor  for  elemental  carbon 
samples. 

MSHA  agr  ?es  and  this  was  done  for 
the  error  fad  or  stipulated  in  the 
settlement  aj  reement. 

This  comn  lenter  also  suggested  that 
the  error  fad  or  should  include  a 
"component  accounting  for  location  on 
the  filter  ft  oi  a  which  the  sample  punch 
was  collecte  1."  The  analytical  method 
(NIOSH  504  >)  relies  on  a  punch  taken 
from  inside  he  deposit  area  on  the 
sample  filter .  In  effect,  the  punch  is  a 
sample  of  th  5  dust  sample.  Presumably, 
the  purpose  af  the  suggested  error  factor 
component '  vould  be  to  account  for 
uniformity  i  i  the  distribution  of  DPM 
deposited  oi  i  the  filter,  as  reflected  by 
different  po!  sible  locations  at  which  a 
punch  migh  be  extracted.  MSHA  agrees 
that  uniforrr  ity  of  the  DPM  deposit 
should  be  ir  eluded  in  the  error  factor. 


The  method  MSHA  used  to  evaluate  the 
accuracy  of  the  analytical  method 
involved  comparing  two  punches  taken 
from  different  locations  on  the  same 
filter.  Therefore,  variability  between 
punch  results  due  to  their  location  on 
the  filter  is  already  included  in  the  error 
factor  as  calculated  by  MSHA. 

The  commenter  further  recommended 
that  MSHA  implement  sample  review 
and  chain  of  custody  procedures,  that 
MSHA  retain  a  portion  of  each  sample 
for  further  analysis  by  the  operator,  and 
that  the  Agency  institute  inter-  and 
intra-lab  analysis  of  spiked  EC  samples, 
along  the  lines  of  an  AIHA  PAT 
(American  Industrial  Hygiene 
Association  Proficiency  Analytical 
Testing)  program,  in  order  "to  obtain 
reliable,  reproducible  information." 

The  MSHA  Analytical  Laboratory  is 
AIHA  (ISO  17025)  accredited.  As  such, 
the  Laboratory  is  required  to  develop 
and  follow  specified  measurement 
assurance  procedures.  These  procedures 
include  calibration,  assessing  limits  of 
detection,  and  determining  sampling 
and  analytical  errors.  These  are  done  by 
standard  laboratory  methods,  which  are 
outside  the  scope  of  this  rulemaking. 
MSHA  would  encourage  the  laboratories 
that  would  perform  NIOSH  5040 
analysis  to  develop  and  institute  a  PAT- 
like  roimd-robin  program.  However, 
establishing  such  a  program  is  not  only 
outside  the  scope  of  this  rulemaking  but 
also  outside  MSHA's  mandate. 

MSHA  will  be  extracting  and 
analyzing  a  second  punch  from  any 
sample  filter  that  indicates  an 
overexposure  (the  two  punch  results 
will  be  averaged  for  purposes  of 
determining  noncompliance).  As  a 
result,  sufficient  sample  will  not  be 
available  to  send  to  other  laboratories 
for  analysis.  The  inter-laboratory  paired 
punch  comparison,  conducted  on  data 
from  the  31-Mine  Study,  provided  a 
rigorous  evaluation  of  intra-  and  inter- 
laboratory  variability  in  EC  analysis. 
Based  on  642  matched  pairs  of  punches 
analyzed  at  four  laboratories,  the 
coefficient  of  variation  in  analytical  EC 
measurement  error,  reflecting  the 
combination  of  intra-  and  inter- 
laboratory  imprecision,  was  estimated  to 
be  6.5  percent  at  filter  loadings 
corresponding  to  an  EC  concentration  at 
or  above  the  proposed  interim  limit  of 
308nc-  Hg/m'.  This  is  considered  an 
excellent  degree  of  agreement  for  an 
inter-laboratory  comparison. 

Sample  collection  procedures  and 
chain  of  custody,  along  with  other 
sampling  issues,  are  addressed  in  the 
MSHA  Metal  and  Nonmetal  Health 
Inspection  Procedures  Handbook. 
Operators  are  aware  that  MSHA  inspects 
without  prior  notice.  Therefore,    . 


operators  who  wish  to  collect  side-by- 
side  samples  should  have  filter  cassettes 
and  other  sampling  equipment  and 
supplies  available. 

Final  Concentration  Limit 

B.  Section  57.5060(c) 

Existing  §  57.5060(c)  addresses 
application  and  approval  requirements 
for  an  extension  of  time  for  mine 
operators  to  reduce  the  concentration  of 
DPM  to  the  final  TC  concentration  limit 
of  160  micrograms  per  cubic  meter  of 
air.  Mine  operators  seeking  an  extensiqn 
must  apply  to  the  Secretary.  Only 
consider  technological  constraints  can 
be  considered  as  a  basis  for  approving 
an  extension.  The  current  rule  allows 
only  one  special  extension  per  mine, 
and  this  extension  is  limited  to  two 
years.  Operators  must  certify  that  one 
copy  of  the  application  was  posted  at 
the  mine  site  for  at  least  30  days  prior 
to  the  date  of  application.  Operators  also 
must  give  the  authorized  representative 
of  miners  a  copy  of  the  plan.  The 
current  rule  does  not  apply  to  the  < 

interim  concentration  limit. 

In  the  settlement  agreement,  MSHA 
agreed  to  propose  to  adapt  this 
provision  to  the  interim  limit,  include 
consideration  of  economic  feasibility, 
and  allow  for  annual  renewals  of  special 
extensions.  Proposed  §  57.5060(c) 
would  apply  to  both  the  interim  and  the 
final  DPM  limits.  The  proposed  section 
would  add  consideration  of  economic 
feasibility  in  weighing  whether 
operators  qualify  for  an  extension. 
Economic  constraints  as  well  as 
technological  constraints  may  limit  a 
mine  operator's  ability  to  come  into 
compliance  with  either  the  interim  or 
the  final  DPM  concentration  limit.  An 
example  of  such  an  economic  limitation 
is  the  case  where  the  cost  of 
modification  to  a  piece  of  diesel- 
powered  equipment  that  would  be 
required  to  bring  the  equipment 
operator's  exposure  into  compliance 
with  the  P^L  would  exceed  the  value  of 
the  equipment.  In  such  an  instance, 
additional  time  may  be  required  to 
purchase  and  implement  other  effective 
controls,  such  as  newer  equipment  with 
engines  that  emit  less  DPM  or  changes 
in  the  ventilation  system  of  the  mine. 

The  proposed  section  would  remove 
the  limit  on  the  number  of  extensions 
that  may  be  granted  to  each  mine,  but 
would  limit  each  each  extension  to  one   ' 
year.  The  MSHA  district  manager,  rather 
than  the  Secretary,  could  grant 
extensions.  The  appHcation  for  an 
extension  would  include  information 
that  demonstrates  how  the  economic  or 
technological  feasibility  issues  affect  the 
mine  operator's  ability  to  comply  with 
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the  standard.  The  application -would 
also  include  the  most  recent  DPM 
monitoring  results. 

Section  57.5060(c)(vi)  would  require 
the  mine  operator  to  specify  the  actions 
that  the  operator  intends  to  take  during 
the  extension  period  to  minimize 
miner's  exposures  to  DPM.  These 
actions  may  include  maintaining 
existing  controls,  conducting  periodic 
monitoring  of  miner's  exposures,  and 
providing  appropriate  respiratory 
protection  and  requiring  miners  to  use 
such  respirators.  MSHA  does  not  intend 
that  personal  protective  equipment  be 
permitted  during  the  extension  as  a 
substitute  for  engineering  and 
administrative  controls  that  can  be 
implemented  immediately.  In  these 
circumstances,  MSHA  would  consider 
such  controls  to  be  feasible  and  would 
require  mine  operators  to  implement 
them  prior  to  granting  an  extension.   • 

Finally,  the  proposed  rule  would 
retain  the  requirement  that  operators 
certify  to  MSHA  that  one  copy  of  the 
application  was  posted  at  the  mine  site 
for  at  least  30  days  prior  to  the  date  of 
application,  and  another  copy  was 
provided  to  the  authorized 
representative  of  miners.  This  record 
would  continue  to  be  subject  to  records 
requirements  under  §  57.5075  of  the 
existing  standard. 

Existing  §  57.5060  requires  the  mine 
operator  to  comply  with  the  terms  of 
any  approved  application  for  a  special 
extension,  and  post  a  copy  of  the 
approved  application  for  a  special 
extension  at  the  mine  site  for  the 
duration  of  the  special  extension  period. 
MSHA's  proposed  rule  also  would 
require  operators  to  provide  a  copy  of 
the  approved  application  to  the 
authorized  representative  of  miners. 

The  ANPRM  solicited  comments  on 
circumstances  that  would  necessitate  an 
extension  of  time  to  come  into 
compliance  with  the  PEL  and  the  final 
concentration  limit.  Some  commenters 
stated  that  there  were  no  circumstances 
that  would  necessitate  an  extension  of 
time.  Various  commenters  stated  that 
there  should  be  no  extensions.  Some 
commenters  also  said  that  the  Mine  Act 
does  not  require  a  feasibility 
determination  for  each  mine.  Others 
stated  that  the  technology  is  available 
and  referenced  in  the  1998 
Verminderung  der  Emissionen  von 
Realmaschinen  en  Tunnelbau  (VERT) 
study. 

Some  commenters  favored  granting 
extensions  based  on  operators'  good 
faith  efforts  to  reduce  DPM.  One 
commenter  said  that  the  31-Mine  Study 
showed  that  many  mines  would  be 
unable  to  comply  with  either  the 
interim  or  final  limit.  Some  commenters 


said  that  extensions  would  be  necessary 
when  technological  or  economic 
feasibility  precludes  compliance  and 
that  granting  extensions  should  be  site- 
specific. 

MSHA  also  solicited  comments  on  the 
duration  of  the  extension.  Some 
commenters  wanted  one-year, 
renewable  extensions.  A  few 
commenters  stated  that  extensions 
should  be  granted  automatically  until 
control  technology  is  feasible,  while 
others  felt  that  extensions  should  be 
granted  liberally  and  renewed  as  long  as 
the  mine  is  making  good  faith  efforts. 
Several  commenters  also  stated  that  in- 
mine  applications  of  control  technology 
can  differ  from  lab  results  and  that 
manufacturers  are  developing  new 
technology  for  EPA  compliance,  thus 
research  and  development  for  control 
technology  on  existing  engines  is  not 
cost  effective. 

MSHA  asked  for  comments  on  what 
actions  mine  operators  must  take  to 
minimize  DPM  exposures  if  they  are 
operating  under  an  extension.  Some 
commenters  stated  that  a  detailed 
compliance  plan  specifying  how  the 
limit  would  be  met  should  be  required. 
These  same  commenters  said  that  a 
public  hearing  on  granting  an  extension 
should  be  held  at  the  operator's  or 
union's  request.  Use  of  administrative 
controls  and  PPE  were  recommended  by 
several  conunenters.  Commenters  also 
said  that  research  on  respiratory 
protective  devices  such  as  PAPRs 
(powered  air  purifying  respirators)  is 
needed. 

MSHA  agrees  that  applications  for 
extension  should  include  the  actions  a 
mine  operator  will  take  during  the 
extension  to  reduce  the  miner's 
exposure  level  to  the  interim  PEL  or  the 
final  concentration  limit  such  as 
monitoring,  ordering  controls,  adjusting 
ventilation,  respiratory  protection,  and 
other  good  faith  actions  of  the  mine 
operator.  The  circumstances  under 
which  MSHA  would  propose  to  require 
respiratory  protection  are  in  new 
§  57.5060(d). 

MSHA  is  proposing  to  revise 
§  57.5060(c)  as  agreed  to  in  the  DPM 
settlement  agreement.  MSHA  has 
further  reviewed  and  analyzed  the  effect 
of  this  standard  and  is  concerned  that  it 
would  duplicate  the  regulatory 
objectives  addressed  under  new 
§  57.5060(d)  and  the  intended  hierarchy 
of  controls  for  the  DPM  rule.  In  the 
preamble  to  the  existing  rule  at  page 
5861,  MSHA  stated: 

Extension  application.  §  57.5060(c)(1) 
provides  that  if  an  operator  of  an 
underground  metal  or  nonmetal  mine  can 
demonstrate  that  there  is  no  combination  of 
controls  that  can,  due  to  technological 


constraints,  be  implemented  within  five 
years  to  reduce  the  concentration  of  DPM  to 
the  limit.  MSHA  may  approve  an  application 
for  an  extension  of  time  to  comply. 

The  Agency  intended  for  the  existing 
provision  to  address  circumstances 
where  mine  operators  would  need 
additional  time  to  implement  a 
technological  solution  to  controlling 
DPM  in  their  individual  mines.  When 
MSHA  promulgated  the  DPM  rule,  it 
intended  for  this  provision  to  give 
flexibility  to  a  regulator}'  scheme  that 
prohibited  use  of  administrative 
controls  and  respirator}'  protection. 

MSHA  requests  comments  on  whether 
the  proposed  provision  for  the  extension 
of  time  to  comply  with  the  interim  PEL 
and  the  final  concentration  limit  would 
be  necessary,  and  examples  of  how  this 
requirement  would  benefit  mine 
operators  if  included  in  the  final 
regulator}'  framework.  MSHA  is 
interested  in  avoiding  dupfication  and 
requiring  additional  paperwork  from  the 
mining  industry  in  order  to  resolve 
feasibility  issues  at  individual  mining 
operations.  The  Agency  needs  further 
input  from  the  public  on  the 
effectiveness  of  proposed  *>  57.5070(c) 
and  how  this  provision  fits  within  the 
comprehensive  structure  of  this 
rulemaking. 

C.  Section  57.5060(d) 

Existing  §  57.5060(d)  permits  miners 
engaged  in  specific  activities  involving 
inspection,  maintenance,  or  repair 
activities,  to  work  in  concentrations  of 
DPM  that  exceed  the  interim  and  final 
limits,  with  advance  approval  from  the 
Secretary.  MSHA  specifies  in  the 
standard  that  advance  approval  is 
limited  to  activities  conducted  as 
follows: 

(i)  For  inspection,  maintenance  or  repair 
activities  to  be  conducted: 

(A)  In  areas  where  miners  work  or  travel 
infrequently  or  for  brief  periods  of  time; 

(B)  In  areas  where  miners  otherwise  work 
exclusively  inside  of  enclosed  and 
environmentally  controlled  cabs,  booths  and 
similar  structures  with  filtered  breathing  air; 
or 

(C)  In  shafts,  inclines,  slopes,  adits,  tunnels 
and  similar  workings  that  the  operator 
designates  as  return  or  exhaust  air  courses 
and  that  miners  use  for  access  into  the  mine 
or  egress  from  the  mine: 

Operators  must  meet  the  conditions 
set  forth  in  the  standard  for  protecting 
miners  when  they  engage  in  the 
specified  activities  in  order  to  qualify 
for  approval  of  the  Secretary  to  use 
respiratory  protection  and  work 
practices.  MSHA  considers  work 
practices  a  component  of  administrative 
controls. 

In  tandem  with  this  requirement  is 
existing  §  57.5060(e)  which  prohibits 
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applying  such  methods  as  substitution, 
isolation,  enclosure,  and  ventilation. 

Work  practice  controls  were  referred 
to  as  specified  changes  in  the  manner 
work  tasks  are  performed  in  order  to 
reduce  or  eliminate  a  hazard.  The 
Agency  strongly  believes  that  these 
types  of  administrative  controls  do  not 
compromise  miners'  health  and  safety 
and  would  not  reduce  the  level  of  their 
protection  as  provided  under  the 
existing  final  rule.  Moreover,  mine 
operators  should  be  given  the  flexibility 
to  use  them  to  control  miners'  exposures 
under  a  revised  DPM  rule.  Commenters 
should  submit  information  and 
supporting  data  on  appropriate     - 
administrative  controls  for  a  final  rule. 

At  the  present  time,  operators  are  not 
required  to  develop  written 
administrative  control  procedures,  nor  a 
written  respiratory  protection  program 
when  using  these  control  methods  to 
reduce  miners'  exposures  to  airborne 
contaminants  in  MSHA's  air  quality 
standards  at  30  CFR  57.5001/57.5005. 

In  the  ANPRM,  MSHA  asked 
commenters  for  information  and  data  on 
the  appropriate  role  for  administrative 
controls  and  respirators  in  underground 
metal  and  nonmetal  mines  in  a 
proposed  rule.  Most  commenters 
supported  removing  the  prohibition  in 
order  to  have  greater  compliance 
flexibility. 

MSHA  asked  the  mining  community 
whether  it  should  require  written 
administrative  control  procedures  when 
operators  are  required  to  use  controls  to 
reduce  miners'  exposures.  Commenters 
were  divided  on  this  issue. 

MSHA  received  some  objections  from 
the  public  as  to  written  administrative 
control  strategies.  The  commenters 
stated  that  such  a  requirement  would 
increase  compliance  costs  and  reduce 
efficiency  and  personnel  availability. 
Other  commenters  recommended  that 
MSHA  require  operators  to  have  written 
administrative  control  strategies  and 
post  them  on  the  mine's  bulletin  board. 
Commenters  should  submit  to  MSHA 
any  information  on  the  benefits  and  cost 
implications  of  including  in  a  final  rule 
a  requirement  to  develop  written 
administrative  control  procedures  and 
post  the  procedures  on  the  mine's 
bulletin  board. 

The  proposed  changes  to  §  57.5060(d) 
described  above  might  appear  to  alter 
the  way  mine  operators  will  be  required 
to  control  DPM  exposures  compared  to 
the  requirements  contained  in  the 
existing  rule.  However,  in  most  cases, 
the  proposed  changes  and  the  existing 
rule  impose  similar  requirements.  The 
mining  commimity  will  find  that  these 
proposed  changes  are  largely  intended 
to  simplify  understanding  of  the  rule's 


requirements  for  controlling  DPM 
exposures  and  to  reduce  imnecessary 
paperwork. 

MSHA  would  consider  an  engineering 
or  administrative  control  to  be  effective 
in  reducing  DPM  exposure  if  credible 
scientific  or  engineering  studies  or 
analysis  using  similar  diesel  equipment 
operated  imder  similar  conditions  have 
demonstrated  the  capability,  either  by 
itself  or  in  combination  with  other 
controls,  to  achieve  significant  DPM 
exposure  reductions,  in  either 
laboratory  or  field  trials.  MSHA  believes 
that  a  25%  or  greater  reduction  in  DPM 
exposure  should  be  considered 
significant.  MSHA,  however,  requests 
further  conmients  on  what  would 
constitute  a  significant  reduction  in  a  « 
miner's  DPM  exposure. 

MSHA  considers  an  engineering 
control  to  be  technologically  achievable 
if  through  reasonable  application  of 
existing  products,  devices,  or  work 
methods,  with  human  skills  and 
abilities,  a  workable  engineering  control 
can  be  applied.  The  control  does  not 
have  to  be  "off  the  shelf,"  but  it  must 
have  a  realistic  basis  in  present 
technical  capabilities. 

As  discussed  elsewhere  in  this 
preamble  (Feasibility),  MSHA  would 
consider,  for  example,  a  ceramic  DPM 
filter  to  be  a  technologically  feasible 
control  for  a  piece  of  diesel  equipment 
if  there  was  evidence  that  the  filter  had 
been  successfully  applied  to  a  similar 
engine  subjected  to  similar  operating 
conditions.  The  fact  that  a  ceramic  DPM 
filter  had  not  been  previously  applied  to 
that  particular  make  and  model  of 
engine,  or  to  that  particular  make  and 
model  of  mining  equipment  would  not, 
by  itself,  constitute  a  basis  for 
determining  that  the  application  would 
be  technologically  infeasible. 

Also,  the  fact  that  the  duty  cycle  of  a 
particular  piece  of  mining  equipment 
might  not  be  sufficient  for  passive 
controlled  regeneration  of  a  ceramic 
DPM  filter  would  not,  by  itself, 
constitute  a  basis  for  determining  that 
the  application  of  that  filter  to  that  piece 
of  mining  equipment  is  technologically 
infeasible. 

In  this  example,  unless  additional 
substantive  information  establishing  the 
technological  infeasibility  of  the 
application  is  presented,  MSHA  would 
consider  the  filter  to  be  a 
technologically  feasible  engineering 
control.  Furthermore,  MSHA  would 
consider  the  filter  to  be  technologically 
feasible  even  though  a  certain  amount  of 
applications  engineering  might  be 
required  to  produce  a  workable  or 
optimal  system,  including  the  need  to 
re-locate,  re-route  or  otherwise  modify 
exhaust  system  components  to  facilitate 
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filter  installation,  and  the  possible  need 
for  either  on-board  or  off-board  active  or 
active/passive  filter  regeneration. 

MSHA  would  also  consider  certain 
traditional  methods  for  control  of 
exposure  to  airborne  contaminants  to  be 
technologically  feasible  for  controlling 
exposures  to  DPM,  such  as  improved 
ventilation  (main  and/or  auxiliary)  and 
enclosed  cabs  with  filtered  breathing 
air.  Improving  ventilation  may  involve 
upgrading  main  fans,  use  of  booster 
fans,  and  use  of  auxiliary  fans  that  may 
or  may  not  be  connected  to  flexible  or 
rigid  ventilation  duct,  as  well  as 
installation  of  ventilation  control 
structures  such  as  air  walls,  stoppings, 
brattices,  doors,  and  regulators.  At  most 
mines,  cabs  with  filtered  breathing  air 
are  technologically  feasible  for  many 
newer  model  trucks,  loaders,  scalers, 
drills,  and  other  similar  equipment. 
However,  use  of  enclosed  cabs  with 
filtered  breathing  air  may  not  be  feasible 
as  a  retrofit  to  certain  older  equipment 
or  where  the  function  performed  by 
miners  using  a  particular  piece  of 
equipment  is  inconsistent  with  any  type 
of  cab  (e.g.,  loading  blastholes  from  a 
powder  truck,  installing  utifities  from  a 
scissors-lift  truck)  or  where  the  height  of 
the  mine  roof  is  not  sufficient  for  cab 
clearance.  Other  examples  of 
engineering  controls  that  MSHA  would 
consider  to  be  technologically  feasible 
include  certain  alternative  hiels,  fuel 
blends,  fuel  additives,  and  fuel  pre- 
treatment  devices,  and  replacement  of 
older,  high-emission  engines  with 
modem,  low-emission  engines. 

In  determining  economic  feasibility, 
MSHA  would  consider  whether  the 
costs  of  implementing  the  control  are 
disproportionate  to  the  expected  DPM 
concentration  or  exposure  reduction, 
and  whether  the  costs  are  so  great  that 
it  would  be  imreasonable  to  require  its 
use  to  achieve  those  resuhs.  MSHA 
would,  for  example,  expect  ceramic 
DPM  filters  ranging  in  cost  fi-om  $5,000 
for  smaller  engines  to  $20,000  for  larger 
engines  to  be  economically  feasible, 
particularly  given  the  significant 
reduction  these  filters  can  achieve. 
In  the  ANPRM,  MSHA  asked  for 
comments  on  the  appropriate  role  for 
respirators.  Most  commenters  indicated 
that  respirators  with  some  restriction  on 
their  use  should  be  permitted  as  a 
means  of  compliance  with  the  DPM 
limits.  Some  commenters  disagree  on 
the  types  of  restrictions  that  MSHA 
should  place  on  their  use,  while  other 
conunenters  believe  that  PPE  may  be  far 
more  effective  in  protecting  miners  ft-om 
suspected  DPM  health  effects  than  any 
available  and  feasible  engineering 
control  technology.  According  to  still 
other  commenters,  respirators  are 


uncomfortable  and  difficult  to  properly 
use  over  an  extended  period  of  time. 
They  restrict  visibility  and  create 
breathing  resistance,  thereby  causing  an 
additional  hazard  to  miners.  Finally, 
MSHA  was  notified  that  if  the  final  rule 
allows  respirators  at  all,  such  respirators 
should  only  be  used  with  approval  of 
the  Secretary,  and  only  as  a 
supplemental  control  for  other  feasible 
controls. 

Generally,  commenters  agreed  with 
proposing  MSHA's  current  hierarchy  of 
controls  for  reducing  miners'  exposures 
to  DPM.  Some  commenters  to  the 
ANPRM  stated  that  MSHA  properly 
prohibited  the  use  of  PPE  in  the  current 
rule  and  no  change  should  be  made  to 
this  provision.  Others  stated  that  MSHA 
should  state  and  enforce  its  preference 
for  engineering  controls  rather  than 
personal  protective  equipment,  and  that 
standard  industrial  hygiene  practice 
supports  this  position.  In  response  to 
these  commenters,  MSHA  agrees  that 
engineering  controls  should  be  included 
in  the  first  tier  of  the  agency's  methods 
of  compliance.  The  proposed  rule 
reflects  this  position  but  does  not  place 
preference  for  engineering  controls  over 
use  of  administrative  controls  for 
reducing  miners'  exposure  to  DPM. 
Mine  operators  would  be  required  to  use 
all  feasible  engineering  and 
administrative  controls  as  a  first 
response  to  miners'  overexposures. 
MSHA  intends  for  mine  operators  to 
have  the  flexibility  to  choose  to  start 
with  engineering  or  administrative 
controls,  or  a  combination  of  both,  as 
the  control  method  that  best  suits  their 
circumstances. 

Engineering  controls  are  very  effective 
in  altering  the  sources  of  miners'  DPM 
exposures  in  the  underground  mining 
environment,  thereby  decreasing  DPM 
exposiu«s.  Unlike  respiratory 
protection,  engineering  controls  do  not 
depend  upon  individual  performance  or 
direct  human  involvement  to  function. 
Based  on  its  observations  and 
experience  in  underground  metal  and 
nonmetal  mines,  MSHA  continues  to 
believe  that  feasible  engineering  and 
administrative  controls  exist  to 
adequately  address  most  DPM 
overexposures  to  the  interim  limit. 
However,  MSHA  is  not  persuaded  that 
all  DPM  overexposines  can  be 
eliminated  through  implementation  of 
feasible  engineering  and  administrative 
controls  alone,  and  that  extra  protective 
measm-es  should  be  taken  to  protect 
miners  in  such  circumstances. 

Some  commenters  suggested  that 
various  commercially  available 
respirators,  including  those  with 
filtering  facepieces,  were  suitable  for 
protection  against  particles  smaller  than 


DPM,  and  would  therefore  be  suitable 
for  DPM  as  well.  NIOSH  recommended 
that  respirators  used  for  protection 
against  DPM  have  an  R-lOO  or  P-100 
certification  per  42  CFR  part  84.  NIOSH 
recommended  against  using  N-rated 
respirators  since  diesel  exhaust  contains 
oil,  and  aerosols  containing  oil  can 
degrade  the  performance  of  N-rated 
filters.  MSHA  agrees. 

Proposed  §  57.5060(d)(1)  would 
require  that  respirators  be  NIOSH 
certified  as  a  high-efficiency  particulate 
air  (HEPA)  filter,  certified  per  42  CFR 
part  84  (approval  of  Respiratory 
Protection  Devices)  as  99.97%  efficient, 
or  certified  by  NIOSH  for  diesel 
particulate  matter.  Proposed 
§  57.5060(d)(2)  would  require  that  non- 
powered,  negative-pressure,  air 
purifying,  particulate-filter  respirators 
shall  use  an  R-  or  P-series  filter  or  any 
filter  certified  by  NIOSH  for  diesel 
particulate  matter.  The  proposal  further 
specifies  that  R-  series  filters  shall  not 
be  used  for  longer  than  one  work  shift. 

NIOSH  also  recommended  that 
combination  filters  capable  of  removing 
both  particulates  and  organic  vapor  be 
specified,  since  organic  vapors  and 
gases  can  be  adsorbed  onto  DPM.  The 
proposal  does  not  require  respirators  to 
be  certified  for  organic  vapor  because 
MSHA  does  not  have  data  substantiating 
that  a  DPM  overexposure  would 
necessarily  indicate  an  associated 
overexposure  to  organic  vapors.  If 
simultaneous  sampling  for  DPM  and 
organic  vapors  indicate  overexposure  to 
both  contaminants,  any  subsequent 
citation(s)  relating  to  the  overexposines 
would  require  that  respirators  be  used 
and  equipped  with  a  filter  or 
combination  of  filters  rated  for  both 
DPM  and  organic  vapors. 

MSHA  also  asked  for  information  as 
to  whether  mine  operators  should  be 
required  to  implement  a  written 
respiratory  protection  program  when 
miners  must  wear  respiratory 
protection.  Commenters  were  divided 
on  this  issue.  Some  commenters  stated 
that  MSHA  should  require  that  the 
respiratory  protection  program  be  in 
writing.  NIOSH  recommended  in  its 
comments  that  "mine  operators  be 
required  to  have  a  written  respiratory 
protection  program,  analogous  to  that 
required  by  OSHA  for  general  industry 
in  29  CFR  1910.134  Respiratory 
protection,  that  is  work-site  specific  and 
includes  administration  by  a  trained 
program  administrator,  respirator 
selection  criteria,  worker  training,  a 
program  to  determine  that  the  workers 
are  medically  able  to  use  respiratory 
protective  equipment,  and  provisions 
for  regular  evaluation  of  the  program's 
effectiveness." 
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Other  com  menters  opposed  a  written 
program.  MS  HA  requests  the  mining 
community  I  o  submit  hirther 
information  or  justifying  a  written 
respiratory  p  rotection  program, 
.  including  co  5t  data  and  benefits  to 
miners'  heal  h. 

The  propo  sed  standard  is  based  on 
the  1969  AN  SI  docvunentation  that  has 
been  updatei  1  several  times  since  the  air 
quality  stanc  ards  were  promulgated  in 
1973  (30  CF  t  56/57.5005).  The  ANSI, 
nevertheless,  recommended  in  its  1969 
version,  as  v  ell  as  in  subsequent 
versions,  tha  t  a  standard  respiratory 
protection  p  ogram  should  include 
written  proc  ;dures  that  address 
implementai  ion  information  such  as 
respirator  se  action,  fit  testing 
procedures,  :leaning  and  sanitizing 
procedures,  ill  of  which  are  critical  to 
an  approprit  te  program.  MSHA  invites 
further  comnents  on  whether  the  final 
DPM  rule  sh  Duld  include  provisions  for 
a  written  res  liratory  protection 
program.  Co  nments  should  address 
health  benelits  for  miners,  projected 
paperwork  t  urden  and  compliance  costs 
to  the  metal  and  nonmetal  underground 
mining  indu  stry,  and  should  include 
supporting  c  ata. 

MSHA  als  D  received  comments  on  the 
need  for  inc  uding  a  requirement  for 
operators  to  have  a  miner  medically 
examined  b)  fore  that  miner  could  be 
required  to  i  k'ork  in  an  area  where 
respiratory  ]  irotection  would  be 
required.  In  addition,  some  commenters 
asked  the  aj  sncy  to  protect  miners'  jobs 
by  impleme  iting  the  requirements  of 
§  101(a)(7)  c  f  the  Mine  Act.  Section 
101(a)(7)  of  he  Mine  Act  establishes  the 
statutory-  au  hority  for  MSHA  to 
promulgate  nedical  surveillance  and 
transfer  of  r  liner  requirements  in  order 
to  prevent  t  le  miner  from  being  e.xposed 
to  health  ha  tards.  This  provision  of  the 
Mine  Act  st  ites,  in  pertinent  part: 

Where  app  opriate,  such  mandatory 
standard  shal  1  also  prescribe  suitable 
protective  eq  lipment  and  control  or 
technoiogica   procedures  to  be  used  in 
connection  w  ith  such  hazards  and  shall 
provide  for  n  onitoring  or  measuring  miner 
exposure  at  s  ich  locations  and  intervals,  and 
in  such  mam  er  so  as  to  assure  the  maximum 
protection  of  miners.  In  addition,  where 
appropriate,  my  such  mandatory  standard 
shall  prescril  e  the,type  and  frequency  of 
medical  exar  linations  or  other  tests  which 
shall  be  madi :  available,  by  the  operator  at  his 
cost,  to  mine  s  exposed  to  such  hazards  in 
order  to  mos  effectively  determine  whether 
the  health  of  such  miners  is  adversely 
affe<;ted  by  s  ich  exposure.  Where 
appropriate,   he  mandatory  standard  shall 
provide  that  A'here  a  determination  is  made 
that  a  miner  nay  suffer  material  impairment 
of  health  or  I  jnctional  capacity  by  reason  of 
exposure  to  I  le  hazard  covered  by  such 


mandatory  standard,  that  miner  shall  be 
removed  from  such  exposure  and  reassigned. 
Any  miner  transferred  as  a  result  of  such 
exposure  shall  continue  to  receive 
compensation  for  such  work  at  no  less  than 
the  regular  rate  of  pay  for  miners  in  the 
classification  such  miner  held  immediately 
prior  to  his  transfer.  In  the  event  of  the 
transfer  of  a  miner  pursuant  to  the  preceding 
sentence,  increases  in  wages  of  the 
transferred  miner  shall  be  based  upon  the 
new  work  classification. 

Currently,  MSHA  standards  do  not 
require  medical  transfer  of  metal  and 
nonmetal  miners.  Existing  standards  at 
30  CFR  56/57. 5005(b)  for  control  of 
miners'  exposiu^  to  airborne 
contaminants  require  that  mine 
operators  establish  a  respiratory 
protection  program  consistent  with  the 
ANSI  Z88. 2-1969  "American  National 
Standard  for  Respiratory  Protection" 
which  includes  medical  determinations 
for  potential  respirator  wearers.  MSHA 
standards  at  30  CFR  part  90  address 
medical  removal  for  coal  miners  and 
provide  miners  with  a  medical 
examination  and  an  opportimity  to 
transfer  to  an  area  of  the  mine  having 
lower  dust  levels,  at  the  same  level  of 
pay,  when  the  miner  has  x-ray  evidence 
of  the  development  of  pneumoconiosis. 

OSHA  acknowledges  within  its 
current  standards  addressing  respiratory 
protection  at  29  CFR  1910.134(e)  that 
use  of  a  respirator  may  place  a 
physiological  burden  on  workers  while 
using  them.  At  a  minimum,  OSHA 
requires  employers  to  provide  medical 
evaluations  before  an  employee  is  fit 
tested  or  required  to  use  respiratory 
protection.  Employers  are  required  to 
have  a  phy.lcian  or  other  licensed 
health  care  professional  have  the  worker 
complete  a  questionnaire,  or  in  the 
alternative,  conduct  an  initial  medical 
examination  in  order  to  make  the 
determination.  If  the  worker  has  a 
positive  response  to  certain  specified 
questions,  the  employer  must  provide  a 
follow-up  medical  examination.  The 
questionnaire  is  contained  in  the  body 
of  the  OSHA  rule.  The  preamble  to  the 
OSHA  final  rule  states: 

Specific  medical  conditions  can 
compromise  an  employee's  ability  to  tolerate 
the  physiological  burdens  imposed  by 
respirator  use,  thereby  placing  the  employee 
at  increased  risk  of  illness,  injury,  and  even 
death  (Exs.  64-.363,  64-427).  These  medical 
conditions  include  cardiovascular  and 
respiratory  diseases  (e.g..  a  history  of  high 
blood  pressure,  angina,  heart  attack,  cardiac 
arrhythmias,  stroke,  asthma,  chronic 
bronchitis,  emphysema),  reduced  pulmonary 
function  caused  by  other  factors  (e.g., 
smoking  or  prior  exposure  to  respiratory 
hazards),  neurological  or  musculoskeletal 
disorders  (e.g.,  ringing  in  the  ears,  epilepsy, 
lower  back  pain),  and  impaired  sensory 
function  (e.g.,  a  perforated  ear  drum,  reduced 


olfactory  function).  Psychological  conditions, 
such  as  claustrophobia,  can  also  impair  the 
effective  use  of  respirators  by  employees  and 
may  also  cause,  independent  of  physiological 
burdens,  significant  elevations  in  heart  rate, 
blood  pressure,  and  respiratory  rate  that  can 
jeopardize  the  health  of  employees  who  are 
at  high  risk  for  cardiopulmonary  disease  (Ex. 
22-14).  One  commenter  (Ex.  54-429) 
emphasized  the  importance  of  evaluating 
claustrophobia  and  severe  anxiety,  noting 
that  these  conditions  are  often  detected 
during  respirator  training.  [See  63  FR  1152, 
01/08/1998) 

MSHA  seeks  infonJtetion  from  the 
public  as  to  whether  the  final  rule 
should  include  requirements  for 
medical  examination  and  transfer  of 
miners  under  the  proposed  DPM 
respiratory  protection  standard. 
Commenters  should  also  submit  cost 
implications  of  such  a  program  and 
other  related  data. 

The  Agency  also  considered  whether 
mine  operators  should  be  required  to 
apply  in  writing  to  the  Secretary  for 
approval  to  use  respiratory  protection. 
Some  commenters  recommended 
requiring  approval  by  the  Secretary 
before  respiratory  protection  should  be 
permitted  as  a  means  of  compliance 
with  the  applicable  DPM  limit,  but 
MSHA  was  not  persuaded  that  such  a 
step  would  be  necessary  and  MSHA's 
proposed  §  57.5060(d)  does  not  include 
this  recommendation.  Respiratory 
protection  functions  as  a  supplemental 
control.  Operators  must  have  ready 
access  to  respirators  when  they  must  be 
used  as  is  the  case  where  the  agency  has 
allowed  metal  and  nonmetal  mine 
operators  to  do  so  for  many  years  under 
MSHA's  air  quality  standards. 
Moreover,  the  proposed  control  plan 
requirements  in  §  57.5062  and  the 
application  for  extension  in  §  57.5060(c) 
would  effectively  require  that  mine 
operators  specify  when  they  plan  to  use 
respirators  to  control  a  miner's  DPM 
exposure.  MSHA,  therefore,  would 
know  when  mine  operators  intend  to 
use  respirators  as  an  interim  measiu^e 
until  compliance  can  be  achieved 
through  the  application  of  engineering 
and  administrative  controls.  Further, 
when  a  mine  operator  is  issued  a 
citation  under  proposed  §  57.5060(d)  for 
a  miner's  exposure  exceeding  the 
applicable  DPM  limit,  and  the  mine 
operator  intends  to  use  respiratory 
protection  as  an  interim  control 
measure.  MSHA  would  make  certain 
that  a  respiratory  protection  program  is 
established  and  appropriate  respirators 
are  used  in  accordance  with 
§  57.5005(a).  (b)  and  proposed 
paragraphs  §  57.5060(d)(1)  and  (d)(2) 
concerning  filter  selection  for  air- 
purifying  respirators.  Accordingly,  this 
requirement  can  be  deleted  from  the 
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existing  rule  without  reducing 
protection  to  the  miners. 

D.  Section  57.5060(e) 

Existing  §  57.5060(e)  prohibits  mine 
operators  from  using  personal  protective 
equipment  (respirators)  to  comply  with 
the  DPM  concentration  limit  except 
under  specific  circumstances  and  only 
with  the  advance  approval  of  the 
Secretary  based  on  an  application 
submitted  by  the  mine  operator.  The 
effect  of  this  provision  would  be  to 
require  mine  operators,  in  most 
situations,  to  control  DPM 
concentrations  by  implementing 
engineering  and  work  practice  controls, 
with  limited  respirator  usage  as 
provided  under  §  57.5060(d). 

MSHA  emphasizes  that  the  hierarchy 
of  controls  presupposes  that  certain 
types  of  industrial  hygiene  controls  are 
inherently  superior  to  other  types  of 
controls  in  reducing  or  eliminating 
hazardous  exposures.  Preference  is 
given  to  controls  that  remove  or 
eliminate  the  hazard  from  the  work 
place.  Engineering  controls  and  changes 
in  work  practices  that  remove  or 
eliminate  the  hazard  are  therefore  the 
preferred  methods  for  controlling 
hazardous  exposures,  and  in  accordance 
with  the  principle  of  hierarchy  of 
controls,  must  be  implemented  first 
before  resorting  to  the  use  of  personal 
protective  equipment  as  a  means  of 
compliance.  Personal  protective 
equipment  is  considered  an  acceptable 
control  option  only  after  all  feasible 
engineering  and  administrative  controls 
have  been  fully  implemented.  Under  the 
hierarchy  of  controls  concept,  if 
engineering  and  administrative  controls 
alone  are  not  capable  of  reducing 
exposures  to  the  applicable  limit,  these 
controls  would  need  to  be  used  and 
maintained,  but  in  addition,  the  mine 
operator  would  be  required  to  provide 
appropriate  personal  protective 
equipment  to  affected  miners  and  would 
have  to  ensure  the  equipment  is 
properly  used. 

Engineerhig  controls,  in  both  the 
existing  rule  and  the  proposal,  are 
meant  to  refer  to  controls  that  reduce  or 
remove  the  DPM  hazard  from  the 
workplace  by  applying  such  methods  as 
substitution,  isolation,  interception, 
enclosure,  and  ventilation.  In  the 
existing  rule,  administrative  controls 
were  uniquely  defined  as  "worker 
rotation"  and  prohibited  as  an 
acceptable  DPM  control  method  because 
it  fails  to  eliminate  the  exposure  hazard 
and  results  in  placing  more  miners  at 
risk.  In  the  proposal,  this  unique 
definition  is  removed  and 
administrative  controls  are  meant  to 
refer  to  the  historically  recognized 


controls  such  as  specified  changes  in 
the  way  work  tasks  are  performed  that 
reduce  or  eliminate  the  hazard.  Worker 
rotation  is  then  specifically  prohibited 
as  an  administrative  control  in  proposed 
§  57.5060(e). 

Since  existing  §  57.5060(e)  provided 
certain  exceptions  to  the  prohibition  on 
the  use  of  personal  protective 
equipment,  MSHA  does  not  believe  that 
its  proposed  revisions  will  result  in 
significantly  greater  respfrator  usage  or 
decrease  the  level  of  protection  afforded 
to  miners.  The  Agency's  proposal, 
therefore,  serves  primarily  to  simplify 
the  understanding  of  the  rule's 
requirements  for  controlling  DPM 
exposures,  to  achieve  consistency  with 
MSHA's  other  exposiue-based  rules  for 
metal  and  nonmetal  mines,  and  to 
reduce  unnecessary  paperwork. 

E.  Section  57.5061(a) 

Under  existing  §  57.5061(a),  the 
Secretary  would  have  determined 
compliance  with  "an  applicable  limit  on 
the  concentration  of  diesel  particulate 
matter  pursuant  to  §  57.5060."  In 
accordance  with  the  DPM  settlement 
agreement,  the  Agency  proposes  that 
§  57.5061(a)  be  changed  to  specify  that 
MSHA  would  determine  compliance 
with  "the  PEL".  MSHA  is  proposing  to 
replace  the  term  Aconcentration  limit" 
in  this  section  with  the  term  "PEL"  to 
reflect  that  MSHA  proposes  to  enforce  a 
personal  exposure  limit  to  limit  miners' 
exposure  to  DPM.  These  are  conforming 
changes  and  do  not  result  in  a  decrease 
of  protection  to  the  miners. 

F.  Section  57.5061(b) 

Compliance  determinations  imder 
existing  §  57.5061(b)  are  based  on  total 
carbon  measurements.  MSHA  is 
proposing  that  compliance 
determinations  made  under  §  57.5061(b} 
would  be  based  on  elemental  carbon 
measurements  instead  of  total  carbon  in 
accordance  with  the  proposed  change  in 
the  interim  limit  in  §  57.5060.  Copies  of 
the  NIOSH  5040  Analytical  Method  can 
be  obtained  at  www.cdc.gov/niosh,  or  by 
contacting  MSHA's  Pittsburgh  Safety 
and  the  Health  Technology  Center,  P.O. 
Box  18233.  Cochrans  Mill  Road, 
Pittsburgh,  PA  15236. 

G.  Section  57.5061(c) 

Under  existing  §  57.5061(c),  the 
Secretary  would  have  determined  the 
appropriate  sampling  strategy  for 
conducting  compliance  sampling 
utilizing  personal  sampling, 
occupational  sampling,  or  area 
sampling,  based  on  the  circumstances  of 
a  particular  exposure.  The  Agency 
proposes  that  §  57.5061(c)  be  changed  to 
specify  that  only  personal  sampling 


would  be  utilized  for  compliance 
determination. 

The  Agency  believes  that  personal 
sampling  alone  will  result  in  an 
accurate  determination  of  miner 
exposure  to  DPM.  Proposed  §  57.5060(a) 
establishes  a  DPM  limit  that  specifically 
relates  to  the  exposiuB  of  miners  to 
DPM.  Since  the  proposed  limit  relates  to 
the  exposure  of  miners,  the  appropriate 
sampling  method  to  determine 
compliance  is  personal  sampling.  In  this 
respect,  the  proposed  rule's  sampling 
method  for  compliance  determination  is 
consistent  with  the  Agency's 
longstanding  practice  of  utilizing 
personal  sampling  to  determine 
compliance  with  exposure  limits  for 
airborne  contaminants  in  the  metal  and 
nonmetal  sector. 

Under  proposed  §  57.5061(b).  MSHA 
would  utilize  elemental  carbon  as  the 
surrogate  for  DPM  sampling.  This  is  a 
conforming  change  in  the  paragraph. 
Personal  sampling  allows  for  the 
accurate  determination  of  DPM 
exposure  when  elemental  carbon  is 
utilized  as  the  DPM  surrogate. 

The  Agency  anticipates  several 
benefits  of  standardizing  personal 
sampling  as  the  compliance  sampling 
method.  MSHA  expects  that  mine 
operators  and  miners  are  already 
familiar  with  personal  sampling,  since 
MSHA  utilizes  it  routinely  when 
compliance  sampling  for  noise,  dust, 
and  other  airborne  contaminants. 
Utilizing  personal  sampling  eliminates 
possible  disputes  that  could  have  arisen 
over  whether  an  area  sample  was 
obtained  "where  miners  normally  work 
or  travel."  Mine  operators  who  choose 
to  conduct  environmental  monitoring 
for  DPM  under  §  57.5071  using  MSHA's 
compliance  sampling  method  will  not 
need  to  anticipate  which  sampling 
method  MSHA  would  most  likely  have 
selected,  personal,  area,  or  occupational, 
based  on  the  circumstances  of  a  ' 

particular  exposure.  Personal  sampling 
avoids  situations  where  area  sampling  is 
intended  to  capture  the  exposure  of  a 
particular  miner  for  most  or  all  of  the 
work  shift,  but  that  miner  moves  to  a 
new  location  during  the  shift.  Personal 
sampling  for  elemental  carbon  avoids 
the  problem  of  determining  compliance 
for  an  equipment  operator  who  is  a 
smoker  and  who  works  inside  an 
enclosed  cab.  Under  the  existing  rule, 
this  miner  could  not  be  sampled  inside 
the  cab  due  to  interference  from  tobacco 
smoke,  and  area  sampling  outside  the 
cab  would  not  capture  that  miner's  DPM 
exposure. 

MSHA  received  numerous  comments 
in  response  to  the  ANPRM  concerning 
the  proposed  elimination  of  area  and 
occupational  sampling.  Most  supported 
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the  change 
above.  One 


or  the  reasons  expressed 
commenter  observed: 


ani 


We  agree 
accurately 
However 
for  checking 
sampling 
sampling  is 
can  also 
the  quality  o 
should  retair 
samples  for 
that  operator^ 
samples 
citation. 


t  lat  I 


m  iasures  i 


,  area 


personal  sampling  more 
urea  personal  exposure, 
sampling  can  also  be  useful 
he  reliability  of  personal 
i  the  degree  to  which  that 
r  jpresentative.  Area  sampling 
prov  ide  important  information  about 
compliance  plans.  MSHA 
the  ability  to  collect  area 
ich  purposes,  and  to  require 
collect  them,  even  if  area 
caiujot,  in  themselves,  trigger  a 


such  I 


The  Agei  cy  agrees  that  personal 
sampling  is  more  representative  of 
personal  ex  josure,  which  is  why  the 
change  to  p  jrsonal  sampling  for 
compliance  determinations  is  being 
proposed.  1  he  Agency  also  agrees  that 
area  sampli  ig  can  be  a  useful  tool  for 
quantifying  DPM  concentrations  at 
specific  loc  itions  in  a  mine,  which  can 
greatly  faci!  itate  evaluation  of  DPM 
controls.  M  3HA  has  conducted 
extensive  ai  ea  sampling  for  DPM  to 
assist  Agen  :y  personnel,  mine 
operators,  and  miners  to  better 
understand  DPM  baseline  conditions  in 
mines,  and  to  evaluate  the  effectiveness 
of  various  I  iPM  controls.  MSHA  intends 
to  continue  to  conduct  area  sampling  for 
DPM  as  nee  essary,  but  on  a  compliance 
assistance  t  asis  only,  and  not  for 
compliance  determinations  or 
enforcemer  t. 

A  few  coi  nmenters  were  opposed  to 
the  elimina  tion  of  area  and  occupational 
sampling  fc  r  compliance  determination. 
Two  coram  mters  suggested  that  relying 
on  persona  sampling  alone  would 
enable  a  mi  ne  operator  to  influence  the 
sampling  n  suit  to  the  mine  operator's 
advantage  1  ly  re-assigning  a  miner  being 
sampled  to  an  area  with  lower  DPM 
levels.  MSI  [A  believes  that  although  a 
mine  opera  tor  may  attempt  to  defeat 
compliance  sampling  by  re-assigning 
the  miner  t  eing  sampled,  MSHA's 
existing  en  orcement  authority  is 
adequate  tq  ensure  a  valid  and 
representanve  sample  can  nonetheless 
be  obtained. 

If  the  miser  being  sampled  for  DPM 
is  re-assigned  to  a  different  workplace 
with  lowerlDPM  levels,  or  the  miner's 
DPM  exposure  is  deliberately 
manipulate  d  by  some  other  means,  such 
as  by  withe  rawing  a  "dirty"  piece  of 
equipment  from  the  area  where  the 
miner  is  w(  )rking.  the  inspector  has  the 
authority  t(  i  investigate  the 
circumstai  ces,  and  invalidate  the 
sample  if  tl  le  inspector  determines  that 
the  miner's  workday  was  not  "normal." 
In  egregiou  s  cases,  where  there  is  clear 
indication  }f  intent  and  proof,  the 
inspector  t  lay  cite  the  mine  operator 


under  103(a)  of  the  Mine  Act  for 
impeding  an  inspection.  In  either  case, 
sampling  may  be  conducted 
subsequently  to  obtain  a  valid  and 
representative  sample  of  that  miner's 
DPM  exposure. 

One  commenter  suggested  that 
personad  sampling  is  not  appropriate  for 
miners  who  work  inside  enclosed  cabs, 
because  although  they  may  be  protected 
against  DPM,  other  downstream  miners 
who  do  not  work  inside  enclosed  cabs 
would  not  be  protected.  MSHA  believes 
that  the  compliance  status  of  any  miner 
can  be  determined  by  personal 
sampling,  whether  they  work  in  an 
enclosed  cab  or  not.  Personal  sampling 
of  the  miner  in  an  enclosed  cab  can 
determine  whether  the  cab  air  filtration 
system  or  other  DPM  controls  are 
adequate  to  maintain  compliance  for 
that  miner.  Downstream  miners  who  do 
not  work  in  enclosed  cabs  and  who  are 
suspected  of  high  DPM  exposures  can 
also  be  sampled,  and  in  accordance  with 
MSHA's  health  sampling  policy  that 
targets  miners  with  the  highest 
exposm^s  for  sampling,  the  inspector 
would  likely  do  so. 

Several  comments  were  also  received 
that  responded  specifically  to  the 
questions  asked  in  the  ANPRM  relating 
to  existing  §  57.5061(c)  and  proposed 
changes. 

(a)  What  would  be  the  cost 
implications  for  mine  operators  to 
conduct  personal  sampling  of  miners' 
DPM  exposures  if  EC  is  the  surrogate? 

One  commenter  indicated  that  costs 
are  secondary  to  whether  the  policy  of 
conducting  personal  sampling  for 
compliance  determination  is  reasonable. 
Other  comments  suggested  no  change  in 
expected  costs  because  the  NIOSH 
Method  5040  is  in  place  at  several 
commercial  labs.  Several  commenters 
noted  that  costs  may  be  lower  if  EC  is 
the  surrogate  due  to  "fewer  false 
readings  and  contaminated  samples." 
On  the  whole,  MSHA  believes  valid  and 
representative  samples  can  be  obtained 
through  personal  sampling,  and  MSHA 
does  not  expect  differences  in  sampling 
cost,  if  any,  to  be  significant. 

(b)  What  experience  do  mine 
operators  have  with  DPM  sampling  and 
analysis? 

The  commenters  indicated  that  mine 
operators'  experience  with  DPM 
sampling  and  analysis  varies  widely 
across  the  imdergroimd  metal  and 
nonmetal  mining  industry.  Some  mine 
operators,  especially  those  that  have 
been  parties  to  the  DPM  litigation  and/ 
or  involved  in  the  31 -Mine  Study,  have 
acquired  considerable  experience,  while 
many  other  operators  have  had  little  or 
no  experience.  Several  commenters 
mentioned  that  mining  company  health 


and  safety  staff  capable  of  conducting 
DPM  sampling  "are  overburdened  with 
other  MSHA  initiatives  (HazCom,  noise, 
silica)  and  will  not  be  able  to  complete 
the  required  DPM  tasks."  These 
commenters  recommended  that  AMSHA 
should  provide  in-mine  training, 
sampling  assistance  [and]  outreach 
meetings"  and  that  MSHA  health  staff 
should  help  mine  operators  that  lack 
DPM  sampling  experience  "without 
enforcement,  by  providing 
comprehensive  in-mine  training  and 
sampling  assistance." 

MSHA  largely  agrees  that  many  mine 
operators  are  imfamiliar  with  MSHA's 
DPM  sampling  and  analytical  methods. 
Accordingly,  MSHA  intends  to  provide 
niunerous  opportunities  for  mine 
operators  and  miners  to  obtain  training 
on  DPM  sampling.  MSHA  will  target 
these  compliance  assistance  training 
opportunities  to  small  mine  operators  in 
particular.  MSHA  conducted  a  3-day, 
in-mine,  hands-on  DPM  sampling 
workshop  at  an  underground  limestone 
mine  near  Louisville,  KY  in  December 
2002,  and  other  similar  workshops  are 
planned. 

MSHA  has  also  posted  information  on 
its  Web  site  relating  to  the  specialized 
DPM  sampling  cassette  with  integral 
submicron  impactor.  Also  posted  on  the 
MSHA  web  site  are  a  Compliance  Guide 
on  the  standard  itself,  which  includes 
considerable  information  about 
sampling,  the  draft  chapter  from 
MSHA's  Metal  and  Nonmetal  Health 
Inspection  Procediu-es  Handbook 
detailing  the  compliance  sampling 
procedures  that  MSHA  inspectors  will 
follow,  and  the  field  notes  form  that 
MSHA  inspectors  will  use  to  document 
DPM  compliance  sampUng.  All  of  this 
information  is  also  available  in 
hardcopy  form  for  mine  operators  and 
miners  who  do  not  have  internet  access. 
MSHA  intends  to  develop  and  provide 
additional  DPM  sampling-related 
compliance  assistance  materials  as 
needed  to  mine  operators  and  miners  in 
both  hard-copy  form  and  on  its  Web 
site. 

As  a  result  of  some  of  the  changes  in 
the  rule  language  that  have  been 
proposed  through  this  rulemaking, 
MSHA's  DPM  compliance  sampling 
procedures  will  conform  more  closely  to 
existing  MSHA  sampling  practices  for 
dust  and  other  airborne  contaminants. 
As  a  consequence,  mine  operators  that 
have  had  no  previous  experience  with 
DPM  sampling,  but  have  had  experience 
with,  or  at  least  knowledge  of,  MSHA 
respirable  dust  sampling,  will  discover 
they  have  very  littie  more  to  leam. 
Except  for  the  sample  filter  cassette 
itself,  the  mechanics  of  DPM  sampling 
will  be  almost  identical  to  respirable 
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dust  sampling.  For  example,  the  ssa^.  \ 
pump  and  sampling  train  are  used 
(sample  piunp,  hose,  cyclone  holder, 
Dorr-Oliver  10  mm  nylon  cyclone),  and 
the  pumps  must  be  pre-  and  post- 
calibrated  at  the  same  1.7  liters  per 
minute  flow  rate.  Sampling  for  both 
respirable  dust  and  DPM  is  for  the  full 
shift,  and  the  same  chain-of-custody 
procedures  must  be  followed  for 
handling  the  cassettes.  For  both 
respirable  dust  and  DPM,  the  miners 
with  the  highest  expected  exposure  wiU 
be  targeted  for  sampling,  and  much  of 
the  same  information  will  need  to  be 
dociunented  in  the  sampler's  field  notes 
(mine,  date,  person  conducting 
sampling,  person  being  sampled, 
sources  of  exposure,  controls  used,  etc.). 

As  v>dth  respirable  dust  sampling, 
compliance  sampling,  for  DPM  would 
be  personal  rather  than  a  combination  of 
personal,  area,  and  occupational.  Also, 
since  the  siurogate  for  DPM  would  be 
EC  instead  of  TC,  the  sampling 
complications  associated  with  avoiding 
OC  int^rferents  are  eliminated  [e.g. 
sampling  too  close  to  smokers,  sampling 
too  close  to  soiut:es  of  drill  oil  mist, 
etc.). 

Mine  operators  should  already  be 
familiar  with  MSHA's  sampling 
procedures  for  respirable  dust.  Because 
respirable  dust  sampling  and  DPM 
sampling  will  be  so  similar,  and  because 
numerous  DPM  sampling  training 
opportunities  will  be  made  available 
across  the  industry,  MSHA  expects  few 
if  any  mines  will  be  unable  to  conduct 
their  own  DPM  sampling  or  to  comply 
with  the  DPM  sampling  requirements  of 
this  standard.  Regarding  the  issue  of 
mine  operator  DPM  sampling  being  an 
added  burden  on  mine  safety  and  health 
staff,  MSHA  acknowledges  that  it  is 
almost  unavoidable  that  some  staff  time 
will  need  to  be  allocated  to  DPM 
sampling.  However,  MSHA  does  not 
believe  that  this  added  burden  will  be 
significant  for  most  mines.  A  specific 
DPM  monitoring  schedule  is  not 
included  in  the  standard.  Mine 
operators  are  required  to  monitor  as 
often  as  necessary  to  verify  continuing 
compliance.  Once  compliance  has  been 
verified,  MSHA  would  not  anticipate 
that  extensive  additional  monitoring 
would  be  required.  However,  if 
conditions  affecting  DPM  emissions  or 
in-mine  DPM  concentrations  change 
significantly,  such  as  by  the  addition  of 
new  equipment  or  changes  in  the 
ventilation  system,  the  mine  operator 
wovdd  be  expected  to  verify  that  these 
changes  have  not  resulted  in  DPM 
overexposures. 

(c)  Is  there  experience  with  DPM 
sampling  in  other  industries  and  other 
countries? 


One  commenter  suggested  that  maany 
coal  mine  operators  know  enough  about 
sampling  to  influence  the  outcome,  and 
that  MSHA  should  therefore  use  a 
combination  of  personal,  area  and 
occupational  sampling  to  properly 
evaluate  the  levels  of  DPM  in  the 
ambient  atmosphere.  However,  as  noted 
above,  MSHA  beUeves  it  has  sufficient 
enforcement  authority  to  appropriately 
deal  with  any  incidents  of  deliberate 
sample  tampering,  should  they  arise. 

Other  commenters  were  aware  that  a 
group  in  Canada  (DEEP)  has  been 
researching  technology  to  reduce  DPM 
in  occupational  settings  and  mentioned 
the  EPA  studies  on  diesel  exposiu*. 
They  did  not  feel  the  EPA  sampling  was 
applicable  to  occupational  exposiu^ 
assessments.  Some  of  them  felt  that 
MSHA  should  stay  its  DPM  enforcement 
until  the  DEEP  shidy  and  NIOSH 
research  pelded  more  data. 

MSHA  is  also  aware  of  these  studies 
and  considered  them  during  this 
rulemaking.  The  Agency  believes  that 
there  is  sufficient  information  available 
to  support  feasibUity  of  the  proposed 
308EcHg/m^  interim  limit,  as  discussed 
previously  in  this  preamble  imder 
Technological  and  Economic 
Feasibility.  As  a  result  of  the  settlement 
agreement,  MSHA  allowed  mine 
operators  to  take  an  additional  year  after 
the  effective  date  of  the  existing  interim 
DPM  concentration  limit  diuing  which 
mine  operators  could  begin  to  install 
appropriate  controls  to  reduce  DPM 
concentrations. 

H.  Section  57.5062  Diesel  Particulate 
Matter  Control  Plan 

Existing  §  57.5062  requires  mine 
operators  to  establish  a  DPM  control 
plan,  or  modify  the  plan,  upon  receiving 
a  citation  for  an  overexposure  to  the 
concentration  limit  in  §  57.5060.  A 
single  citation  triggers  the  plan.  A 
violation  of  the  plan  is  citable  without 
consideration  of  the  ciurent  DPM 
concentration  level.  The  operator  must 
demonstrate  that  the  new  or  modified 
plan  will  be  effective  in  controlling  the 
DPM  concentration  to  the  hmit.  The 
existing  rule  also  sets  forth  a  number  of 
other  specific  details  about  the  plan, 
including  a  description  of  controls  that 
the  operator  will  use  to  maintain  ihe 
DPM  concentration;  a  list  of  diesel- 
powered  units  maintained  by  the  mine 
operator;  information  about  each  unit's 
emission  control  device;  demonstration 
of  the  plan's  effectiveness;  verification 
sampling;  retention  of  a  copy  of  the 
control  plan  at  the  mine  site  for  the 
duration  of  the  plan  plus  one  year;  and 
a  plan  duration  of  three  years  from  the 
date  of  the  violation  resulting  in 
establishment  of  the  plan. 


In  accordance  with  the  DPM 
settiement  agreement.  MSHA  agreed  to 
publish  a  notice  of  proposed  rulemaking 
to  revise  cmrent  §  57.5062.  The 
settiement  agreement,  however,  did  not 
specify  how  MSHA  should  revise  this 
section.  In  the  ANPRM.  MSHA 
requested  comments  and  ideas  from  the 
mining  community  as  to  how  the 
control  plan  requirements  should  be 
revised. 

Some  commenters  stated  that  there 
was  no  reason  for  MSHA  to  change  this 
provision.  These  commenters 
emphasized  that  control  plans  are  good 
industrial  hygiene  practice  and  should 
be  the  standard  of  practice  for  the 
mining  industry.  Other  commenters  felt 
strongly  that  the  control  plan  was 
uimecessary  in  light  of  MSHA's  intent 
to  propose  its  long-standing  hierarchy  of 
controls  for  metal  and  nonmetal 
exposiu-e-based  standards.  Some 
commenters  opposed  to  a  control  plan 
stated  that  the  purpose  of  the  existing 
control  plan  was  to  prevent  chronic 
excursions  above  the  allowable 
concentration  limit  rather  than  allowing 
these  excursions  as  part  of  the  daily 
DPM  control  scheme.  These 
commenters  believed  that  the  controls 
in  place  are  sufficient  to  protect  miners 
from  DPM  overexposures  without 
introducing  a  cumbersome  plan 
approval  process.  They  further  stated 
that  MSHA  could  accomplish  this 
through  existing  mechanisms  such  as 
section  104(b)  of  the  Federal  Mine 
Safety  and  Health  Act  of  1977  (30  U.S.C. 
814)  sanctions  currentiy  employed  for 
failure  to  abate  violations. 

Other  commenters  opposing  a  control 
plan  stated  that  not  only  was  it 
lonnecessary.  but  it  also  imposed  upon 
mine  operators  unwarranted  costs.  They 
suggested  that  MSHA  assess  compliance 
by  the  operator's  environmental 
monitoring  and  MSHA  compliance 
sampling.  Furthermore,  following  a 
hierarchy  of  controls  approach  would 
ensiu«  miners'  protection  during  non- 
compliance. They  stated  that  formal 
plans  would  add  littie  or  nothing  to 
established  systems. 

Some  other  comments  that  MSHA 
received  on  its  question  of  whether  to 
retain  the  control  plan  in  a  final  rule 
included  two  which  stated  that  a  control 
plan  was  not  necessary  if  mine 
operators  put  forth  good-faith  efforts  in 
complying  with  the  standard;  and.  that 
MSHA  could  monitor  an  operator's  good 
faith  efforts  and  obtain  supporting 
docmnentation  during  regular 
inspections. 

MSHA  also  asked  in  its  ANPRM 
whether  there  was  any  benefit  derived 
from  retaining  the  control  plan  since  the 
Agency  intended  to  propose  its  long- 
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standing  hiefarchy  of  controls  for 
controlling  miners'  exposures  to  DPM. 
In  response,  pome  commenters  felt  that 
substituting  ihe  hierarchy  of  controls  for 
a  DPM  contr  )1  plan  would  be 
unacceptabh  <. 

Conunente  rs  in  favor  of  retaining  the 
control  plan  stated  that  it  requires  mine 
operators  to  ievelop  an  organized 
written  appr  jach  to  controlling 
exposure  ani  does  not  preclude 
developing  a  policy  on  the  hierarchy  of 
controls.  Th?  effectiveness  of  the 
standard  dedends  on  preparing  and 
following  a  qetailed  control  plan. 
Commenters  believe  that  control  plans 
are  cost  effe<  tive  by  forcing  operators  to 
control  DPMI  efficiently.  Control  plans 
help  MSHA  determine  if  the  company  is 
acting  in  gbc  d  faith.  They  help 
compliance  i  ssistance  and  provide 
information  or  the  miners' 
representatiA  e  to  participate  in  safety 
and  health  p  rograms.  Commenters 
believe  that  i  in  alternative  would  be  a 
plan  with  mi  )re  specific  requirements 
for  maintenaoce,  vehicle  inspection, 
emission  coiitrols,  and  fuel  quality. 

Although  I  ome  commenters  beueve 
that  a  contro  plan  is  unnecessary, 
MSHA  is  pre  posing  to  retain  this 
requirement,  As  expressed  in  the 
preamble  to  he  existing  rule,  MSHA's 
rationale  for  requiring  a  DPM  control 
plan  is  deriv  ed  from  the  rule's  approach 
to  setting  control  requirements.  MSHA 
recognizes  ti  lat  every  mine  covered  by 
this  rule  has  unique  conditions  and 
circumstanci  (s  that  affect  DPM 
exposures  si  ch  as  the  number  and  sizes 
of  diesel-po\  irered  engines,  idling 
duration  anc  frequency,  emission 
controls,  die  >el  maintenance  practices, 
and  ventilati  on. 

The  Agenc  y  is  interested  in 
developing  i  niform  DPM  control 
requirement:  i  that  are  effective  in 
protecting  m  tners'  health  and  practical 
for  the  minii  ig  industry  to  implement. 
MSHA  acknowledges  that  there  are 
numerous  a|  iproaches  in  accomplishing 
this  objectiv ». 

Operators  may  choose  to  control  DPM 
emissions  h)  filtering  the  diesel- 
powered  eq\  ipment;  installing  cleaner- 
burning  engi  nes;  increasing  ventilation; 
improving  fl  eet  management;  utilizing 
administrati  ^e  controls:  or  using  a 
variety  of  ot  ler  readily  available 
controls,  all  without  consulting  with,  or 
seeking  appi  oval  from  MSHA.  Given  the 
wide  variety  of  options  and  alternatives 
available  to  )perators  for  controlling 
DPM  exposi;  res,  the  Agency  believes 
that  it  needs  to  know  what  strategy  the 
operator  wil  be  utilizing  to  control 
DPM  exposures,  particularly  if 
compliance  :annot  be  achieved  within  a 
short  period  of  time. 


Although  MSHA  is  proposing  to 
retain  the  control  plan,  the  Agency, 
however,  requests  further  comment  on 
whether  the  control  plan  shoidd  be 
retained  since  MSHA  is  also  proposing 
a  DPM  nUe  that  includes  hierarchy  of 
controls.  It  is  not  MSHA's  intent  to 
duplicate  compliance  requirements  in 
this  rulemaking. 

In  proposed  §  57.5062,  MSHA  would 
require  an  operator  to  establish  a  written 
control  plan,  or  modify  an  existing 
control  plan,  if  it  will  take  the  mine 
operator  more  than  90  calendar  days 
from  the  date  of  a  citation  to  achieve 
compliance.  A  single  violation  of  the 
PEL  would  continue  to  be  the  basis  for 
triggering  the  requirement  for  a  control 
plan.  The  control  plan  would  remain  in 
effect  for  a  one-year  period  following 
termination  of  the  citation.  Mine 
operators  woidd  also  be  required  to 
include  in  the  plan  a  description  bf  the 
controls  that  will  be  used  to  reduce  the 
miners'  exposures  to  the  PEL.  MSHA 
intends  to  cite  for  a  violation  of  the  plan 
without  regard  for  a  miner's  exposure  to 
the  PEL.  MSHA  believes  that  these 
requirements  would  prompt  mine 
operators  to  properly  maintain  existing 
DPM  controls  at  their  mines. 

Existing  §  57.5062(e)(1)  specifies  that 
the  control  plan  remain  in  effect  for  3 
years  from  the  date  of  the  violation 
which  caused  it  to  be  established. 
MSHA  asked  the  mining  community  for 
input  regarding  the  appropriate  diu^tion 
of  a  revised  control  plan.  Commenters 
responded  that  if  the  violation  was 
minor  and  easily  corrected,  that  the 
control  plan  could  be  simple  in  content 
and  brief  in  duration. 

MSHA  believes  that  it  is  important  to 
maintain  the  plan  as  long  as  the 
operator  is  working  to  reduce  DPM 
exposures  to  the  applicable  limits. 
However,  once  the  operator  achieves 
compliance,  MSHA  beheves  that  the 
need  for  maintaining  a  plan  decreases. 
Accordingly,  MSHA  is  proposing  in 
§  57.5062(a)  that  a  plan  remain  in  effect 
for  a  period  of  one  year  after  the  citation 
is  terminated. 

MSHA  does  not  intend  to  include  a 
monitoring  provision  under  the  control 
plan  because  generic  monitoring 
provisions  in  §  57.5071  would  continue 
to  apply  during  the  existence  of  a 
control  plan.  MSHA  expects  mine 
operators  to  monitor  as  frequently  as 
necessary  to  confirm  that  controls  are 
effective  in  reducing  the  miners' 
exposure  to  the  PEL.  MSHA  seeks 
further  comment  on  the  duration  of  time 
that  the  control  plan  should  continue  in 
effect  once  a  citation  for  overexposure  to 
DPM  is  terminated. 

Existing  §  57.5062(b)  requires  that  the 
operator  include  in  the  plan  a 


descijiption  of  the  controls  that  will  be 
used  to  maintain  the  concentration  of 
diesel  particulate  matter  to  the 
applicable  limit  specified  by  §  57.5060, 
a  list  of  the  diesel-powered  units 
maintained  by  the  mine  operator,  and 
information  about  each  unit's  emission 
control  device.  MSHA  is  proposing  to    . 
simplify  the  contents  of  the  plan  and 
require  that  it  only  include  a  description 
of  the  controls  the  operator  will  use  to 
reduce  the  miners'  exposures  to  the 
PEL.  MSHA  believes  that  there  could  be 
a  wide  variety  of  information  that 
operators  may  want  to  include  in  their 
plan,  and  that  it  is  not  beneficial  to 
specify  a  few  while  leaving  out  many 
others.  Therefore,  MSHA  intends  to 
provide  maximum  flexibility  of 
compliance  for  mine  operators.  This 
description  should  include  all  controls 
that  the  operator  is  using  to  reduce 
miners'  exposures,  including 
engineering  controls,  administrative 
controls,  personal  protective  equipment, 
and  maintenance  procedures,  to  name  a 
few. 

Existing  §  57.5062(e)(3)  requires  an 
operator  to  modify  a  DPM  control  plan 
during  its  duration  as  required  to  reflect 
changes  in  controls,  mining  equipment 
or  circumstances.  MSHA  did  not  receive 
any  comments  in  response  to  its 
ANPRM  regarding  modifications  to  the 
plan. 

MSHA  is  proposing  to  retain  this 
particular  requirement  consistent  with 
the  existing  rule,  with  one  minor 
modification.  Proposed  §57. 5062(c) 
would  require  that  the  operator  modify 
the  plan  to  reflect  changes  in  controls, 
mining  equipment,  or  continuing 
noncompliance.  This  would  require 
mine  operators  to  modify  their  plan 
when  the  results  of  sampling  conducted 
by  MSHA  or  the  mine  operator  indicates 
that  a  miner's  exposure  exceeds  the 
PEL.  MSHA  does  not  believe  that  this 
change  will- result  in  an  increase  in 
compliance  costs  or  paperwork.  The 
change  is  intended  to  cleuify  the  existing 
provision.  MSHA  did  not  receive 
comments  to  its  ANPRM  on  this  issue. 

Existing  §  57.5062(a)(2)  requires  that 
the  operator  demonstrate  that  the  new 
or  modified  DPM  control  plan 
parameters  control  the  concentration  of 
DPM  to  the  concentration  limit 
specified  in  §  57.5060.  Mine  operators 
must  demonstrate  plan  effectiveness  by 
monitoring,  using  the  measurement 
method  specified  by  §  57.5061fb)  which 
addresses  compliance  determinations. 
Such  monitoring  must  be  sufficient  to 
verify  that  the  plan  will  control  the 
concentration  of  DPM  to  the  limit  under 
conditions  that  can  be  reasonably 
anticipated  in  the  mine.  Further,  the 
operator  must  retain  a  copy  of  each 
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verification  sample  residt  at  the  mWa 
site  for  five  years.  Monitoring  mu^  bie 
conducted  in  addition  to,  and  not  in 
lieu  of,  any  other  sampling  the  Secretary 
performs. 

MSHA  is  proposing  to  delete  the 
requirements  for  plan  verification 
monitoring.  The  Agency  believes  that 
such  monitoring  is  adequately 
addressed  imder  §  57.5071,  which 
requires  mine  operators  to  monitor  in 
order  to  determine,  imder  conditions 
that  can  be  reasonably  anticipated  in  the 
mine,  whether  DPM  exposures  exceed 
the  applicable  limits  specified  in 
§  57.5060.  No  monitoring  frequency  is 
specified  under  existifig  DPM 
monitoring  requirements.  MSHA 
believes  that  these  requfrements  provide 
an  effective  alternative  to  the  existing 
plan  verification  sampling 
requirements.  Further.  MSHA  will 
conduct  additional  compliance 
sampling  whenever  the  Agency  suspects 
that  miners'  exposures  to  DPM  are  not 
being  maintained  to  the  PEL. 

The  Agency  also  believes  that 
operator  sampling  may  not  always  be 
necessary  to  determine  if  controls  are 
being  used  or  maintained.  The  proposed 
control  plan  would  require  that  mine 
operators  specifically  describe  the 
controls  being  used  to  reduce  the 
miners'  exposures  to  the  DPM  limit.  If 
MSHA  finds  diuing  an  inspection  that 
specified  controls  were  missing  or  not 
being  maintained,  MSHA  has  existing 
enforcement  tools  to  require  that  mine 
operators  correct  the  situation. 

MSHA  is  proposing  to  retain  the 
requirement  that  mine  operators  keep  a 
copy  of  the  current  control  plan  at  the 
mine  site  for  its  duration.  Existing 
§  57.5062(f)  specifies  that  an  operator's 
failiu«  to  comply  with  the  provisions  of 
the  diesel  particidate  matter  control 
plem  in  effect  at  a  mine,  or  to  conduct 
requfred  verification  sampling  is  a 
violation  of  this  part  without  regard  for 
the  concentration  of  diesel  particulate 
matter  that  may  be  present  at  any  time. 
MSHA  intends  to  adopt  this  position 
and  cite  mine  operators  for  a  violation 
of  the  plan  without  consideration  of  a 
miner's  exposiue  to  the  DPM  limit.  The 
Agency  is  proposing  to  delete  this 
requirement  in  the  rule  language  only 
and  explain  this  enforcement  position 
in  the  preamble. 

Existing  §  57.5062(d)  requires  the 
operator  to  provide  access  to  records 
maintained  under  this  section  to 
specified  individuals  and  agencies.  The 
existing  rule  further  requires  the  mine 
operator  to  maintain  a  copy  of  the  plan 
and  the  plan  verification  monitoring 
results.  As  explained  earlier  in  this 
preamble,  MSHA  does  not  believe  that 
verification  monitoring  is  justified  in  a 


proposed  rule.  Pursuant  to  §  57.5071, 
MSHA  has  access  to  any  record  listed  in 
the  DPM  rule,  including  an  operator's 
control  plan.  This  access,  among  other 
things,  provides  the  Agency  with  the 
means  to  verify  an  operator's  control 
plan  without  requiring  additional 
compliance  from  mine  operators. 
Therefore,  MSHA  intends  to  delete  this 
requirement. 

MSHA  believes  that  this  proposal 
would  provide  an  alternative  method  of 
protecting  miners'  health  provided  for 
imder  the  existing  standard.  MSHA  is 
interested  in  providing  compliance 
flexibility  to  mine  operators  where  such 
flexibility  does  not  compromise  miners' 
health  or  safety.  The  Agency  is 
proposing  to  retain  the  current 
requirement  for  a  control  plan  with 
modifications  to  eliminate  unnecessary 
requirements. 

MSHA  emphasizes  that  the  proposed 
modifications  do  not  compromise 
miners'  health  or  safety  imder 
§  101(a)(9)  of  the  Mine  Act.  Section 
101(a)(9)  provides:  "No  mandatory 
health  or  safety  standard  promulgated 
under  this  title  «hall  reduce  the 
protection  afforded  miners  by  an 
existing  mandatory  health  or  safety 
standard."  MSHA  interprets  this 
provision  of  the  Mine  Act  to  require  that 
all  of  the  health  or  safety  benefits 
resulting  from  a  new  standard  be  at  least 
equivalent  to  all  of  the  health  or  safety 
benefits  resulting  from  the  existing 
standard  when  the  two  sets  of  benefits 
are  evaluated  as  a  whole.  Int'l  Union  v. 
Federal  Mine  Safety  and  Health  Admin.. 
920  F.2d  960,  962-HB4  (D.C.  Cir.  1990); 
Int'l  Union  v.  Federal  Mine  Safety  and 
Health  Admin.,  931  F.2d  908,  911  (D.C. 
Cir  1991).  The  Agency  believes  that  the 
proposal  meets  this  test. 

/.  Section  57.5071  Exposure  Monitoring 

Proposed  §  57.5071  would  make 
conforming  changes  to  the  existing 
requfrements  for  mine  operators  to 
monitor  DPM  levels  to  be  consistent 
with  the  other  changes  being  proposed. 
While  the  existing  rule  limits  DPM 
concentration  in  the  mine,  the  proposed 
rule  would  limit  a  miner's  DPM 
exposure.  Therefore,  existing  paragraph 
(a)  requiring  the  mine  operator  to 
monitor  the  concenfration  of  DPM 
would  be  revised  to  require  mine 
operators  to  monitor  a  miner's  full-shift 
afrbome  exposure. 

Similarly,  existing  paragraph  (c) 
requiring  mine  operators  to  take  prompt 
corrective  action  when  the 
concentration  limit  is  exceeded  would 
be  revised  to  substitute  "PEL"  for 
"concentration  limit." 


/.  Section  57.5075  Diesel  Particulate 
Records 

Existing  §  57.5075(a)  summarizes  the 
recordkeeping  requirements  of  the  DPM 
standards  contained  in  §§57.5060 
through  57.5071.  Proposed  §  57.5075(a) 
would  number  the  Diesel  Particulate 
Recordkeeping  Requirements  table 
within  the  section  without  changing  the 
requirements  under  existing 
§  57.5075(a).  MSHA  intends  to  delete 
table  entries  for  existing  §  57.5060(d), 
approved  plan  for  miners  to  perform 
inspection,  maintenance  or  repair 
activities  in  areas  exceeding  the 
concentration  Umit,  and  §  57.5062(c), 
compliance  plan  verification  sample 
results.  MSHA  intends  to  add  the 
requirement  for  maintaining  a  copy  of 
the  control  plan  for  the  duration  of  the 
plan  in  accordance  with  proposed 
§  57.5062(d).  As  a  clarifying  change  to 
the  table,  MSHA  also  intends  to  add  the 
existing  requfrement  for  posting  notice 
of  corrective  action  t)eing  taken  under 
§  57.5071(c). 

X.  Regulatory  Impact  Analysis 

This  part  of  the  preamble  reviews 
several  impact  ansilyses  which  the 
Agency  is  required  to  provide  in 
connection  with  its  proposed 
rulemaking.  The  full  text  of  these 
analyses  can  be  found  in  the  Agency's 
Preliminary  Regulatory  Economic 
Analysis  (PREA). 

A.  Cost  and  Benefits:  Executive  Order 
12866 

Executive  Order  12866  requires 
regulatory  agencies  to  assess  both  the 
costs  and  benefits  of  regulations.  In 
making  this  assessment,  MSHA 
determined  that  although  this  finail  rule 
will  not  have  an  annual  effect  of  $100 
million  or  more  on  the  economy,  and 
therefore  is  not  a  significant  regulatory 
action  as  defined  by  3(f)(1)  of  E.O. 
12866,  the  rule  meets  the  §  3(f)(4) 
definition,  that  is,  the  rule  may  "  *   *   * 
raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in 
this  Executive  Order."  MSHA 
completed  a  Preliminary  Regulatory 
Economic  Analysis  (PREA)  which 
estimates  both  the  costs  and  benefits  of 
the  rule.  This  PREA  is  available  from 
MSHA  and  is  summarized  below. 

Table  X-1  presents  the  total  yearly 
compliance  costs  by  provision  and  mine 
size  for  the  proposed  revisions.  All 
MSHA  cost  estimates  are  presented  in 
2001  dollars.  The  proposed  rule  would 
result  in  a  net  cost  of  $4,539  per  year  for 
underground  metal  and  nonmetaJ  mine 
operators.  This  would  be  an  average  cost 
of  $25  for  each  of  the  182  underground 
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metal  and  ndn 
be  affected  b  i 
these  182  mifies 


Special 
Respirator 
DPM  Control 


Externs  ions 


Total 


'metal  mines  that  woold 
this  proposed  rule.  Of 
65  have  fewer  than  20 


workers,  113  have  20  to  500  workers; 
and  4  have  more  than  500  workers.  The 
average  cost  per  mine  for  mines  in  these 


three>iize  classes  would  be  -$34  (a  cost 
savings),  $58,  and  $58,  respectively. 


Table  X-1.— Total  Yearly  Compliance  Costs 


Provision 


57  5060(c)  ... 

Protection  57.5060(d) 

57.5062  


Flan 


Mine  size 


<20 


$6,179 
-2,569 
-5,826 


2,215 


20-500 


$21,117 

-4,466 

-10,128 


6,523 


>500 


$748 
-158 
-359 


231 


Total 


$28,044 

-7,192 

-16,313 


4.539 


B.  Regulatorjr  Flexibility  Act    . 
Certification 

The  Reguliitory  Flexibility  Act  (RFA) 
requires  regij  latory  agencies  to  consider 
a  rule's  econ  )mic  impact  on  small 
entities.  Unci  er  the  RFA,  MSHA  must 
use  the  Smal  Business  Act  definition  of 
a  small  busii  ess  concern  in  determining 
a  rule's  econ  )mic  impact  unless,  after 
consultation  with  the  SBA  Office  of 
Advocacy,  and  after  opportunity  for 
public  comir  ent,  MSHA  establishes  a 
definition  w  ich  is  appropriate  to  the 
activities  of  1  le  agency  and  publishes 
that  definitic  n  in  the  Federal  Register. 
For  the  minii  ig  industry.  SBA  defines 
"small"  as  having  500  or  fewer  workers. 
MSHA  has  Xi  aditionally  considered 
small  mines  :o  be  those  with  fewer  than 
20  workers. '  'o  ensure  that  the  rule 
conforms  wi  h  the  RFA,  MSHA 
analyzed  the  economic  impact  on  mines 
with  500  or  f  jwer  workers  and  also  on 
mines  with  f  !wer  than  20  workers. 
MSHA  concl  uded  that  the  rule  will  not 
have  a  signif  cant  economic  impact  on 
a  substantial  number  of  small  entities 
under  either  definition. 

C.  Unfiindec  Mandates  Reform  Act  of 
1995 


purpo!  es 


For 
Mandates 
does  not  inc 
that  may  res 
expenditures 
incurred  by 
governments , 


uc 


This  prop(  sed 
to  two  infoniiation 
requirement 
approved  by 
and  Budget 
Information 
which  expires 

The  propo  sed 
to  OMB  for 
as  codified 
implemente< 


a: 


of  the  Unfunded 
Reform  Act  of  1995,  the  rule 
de  any  Federal  mandate 
It  in  increased 
of  more  than  $100  million 
!  tate,  local,  or  tribal 
or  by  the  private  sector. 


D.  Paperwor  :  Reduction  Act  of  1995 
(PRA) 


rule  contains  changes 
collection 
both  of  which  were 
the  Office  of  Management 
(bMB)  as  part  of 
:ollection  No.  1219-0135. 
on  September  30,  2004. 
changes  were  submitted 
review  pursuant  to  the  PRA, 
44  U.S.C.  3501-3520  and 
by  OMB  in  regulations  at 


5  CFR  part  1320.  The  PRA  defines 
collection  of  information  as  "the 
obtaining,  causing  to  be  obtained, 
soliciting,  or  requiring  the  disclosure  to 
third  parties  or  the  public  of  facts  or 
opinions  by  or  for  an  agency  regardless 
of  form  or  format." 

The  proposed  paperwork  requirement 
changes  are  contained  in  §§  57.5060  and 
57.5062.  There  are  burden  hours  and 
associated  costs  that  will  occur  only  in 
the  first  year  that  the  provision  is  in 
effect,  and  there  are  burden  horn's  and 
associated  costs  that  will  occur  every 
year  the  rule  is  in  effect,  starting  with 
the  first  year  ("annual"  burden  hours 
and  costs).  Due  to  different 
requirements  in  these  provisions  for  the 
interim  and  final  limits,  the  effective 
dates  vary.  In  the  first  year,  mine 
operators  will  incur  a  net  of  1.047.78 
burden  hours  and  associated  costs  of 
$2,479.  in  year  one. 

In  year  two  only,  mine  operators  will 
incur  613.17  burden  hours  and 
associated  annualized  costs  of  $1,776. 
There  is  a  reduction  of  931.96  burden 
hours  occurring  only  in  year  three.  The 
present  value  of  the  cost  savings 
associated  with  these  burden  hours  is 
$6,343.  Starting  in  year  three,  there  is  a 
reduction  in  annual  burden  hours  of 
103.55.  The  discounted  value  of  the  cost 
savings  associated  with  these  burden 
hoxirs  is  $3,738  annually.  Mine 
operators  will  incur  613.17  annual 
burden  hours  starting  in  year  four.  The 
discounted  value  of  the  cost  associated 
with  these  burden  hours  is  $22,161 
annually. 

Included  in  these  estimates  are  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  MSHA 
invites  comments  on:  (1)  Whether  any 
proposed  collection  of  information 
presented  here  (and  further  detailed  in 
the  Agency's  PREA)  is  necessary  for 
proper  performance  of  MSHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accvuacy  of  MSHA's  estimate  of 


the  burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

The  Agency  has  submitted  a  copy  of 
this  proposed  rule  to  OMB  for  its  review 
and  approval  of  these  information 
collections.  The  complete  paperwork 
submission  is  contained  in  the 
Preliminary  Regulatory  Economic 
Analysis  and  Preliminary  Regulatory 
Flexibility  Analysis  (PREA/PRFA)  and 
includes  the  estimated  costs  and 
assumptions  for  each  proposed 
paperwork  requirement  (these  costs  are 
also  included  in  the  Agency's  cost  and 
benefit  analyses  for  the  proposed  rule). 
A  copy  of  the  PREA/PRFA  is  available 
at  http://www.msha.gov/regsinfo.htm. 
These  paperwork  requirements  have 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  section  3504(h)  of  the  Paperwork 
Reduction  Act  of  1995.  Respondents  are 
not  required  to  respond  to  any 
collection  of  information  unless  it 
displays  a  current  valid  OMB  control 
number. 

F.  Executive  Order  12630:  Government 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights 

This  proposed  rule  is  not  subject  to 
Executive  Order  12630,  Government 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,  because  it  does  not  involve 
implementation  of  a  policy  with  takings 
implications. 

G.  Executive  Order  12988:  Civil  Justice 
Reform 

The  Agency  has  reviewed  Executive 
Order  12988,  Civil  Justice  Reform,  and 
determined  that  the  proposed  DPM  rule 
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would  not  unduly  burden  the  Federal 
court  system.  The  proposed  rule  has 
been  written  so  as  to  provide  a  clear 
legal  standard  for  affected  conduct  and 
has  been  reviewed  carefully  to  eliminate 
drafting  errors  and  ambiguities. 

H.  Executive,Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

In  accordance  with  Executive  Order 
13045,  MSHA  has  evaluated  the 
environmental  health  and  safety  effects 
of  the  proposed  DPM  rule  on  children. 
The  Agency  has  determined  that  the 
proposed  rule  would  not  have  an 
adverse  impact  on  children. 

/.  Executive  Order  13132:  Federalism 

MSHA  has  reviewed  the  proposed 
DPM  rule  in  accordance  with  Executive 
Order  13132  regarding  federalism  and 
has  determined  that  it  would  not  have 
any  federalism  implications.  The 
proposed  rule  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribu.tion  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

/.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

MSHA  has  determined  that  the 
proposed  DPM  rule  would  not  impose 
substantial  direct  compliance  costs  on 
Indian  tribal  governments. 

K.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

In  accordance  with  Executive  Order 
13211,  the  Agency  has  reviewed 
proposed  DPM  rule  for  its  energy 
impacts.  The  rule  would  have  no  effect 
on  the  supply,  distribution  or  use  of 
energy. 

L.  Executive  Order  13272:  Proper 
Consideration  p/  Small  Business  Entities 
in  Agency  Rulemaking 

In  accordance  with  Executive  Order 
13272,  MSHA  has  thoroughly  reviewed 
the  proposed  DPM  rule  to  assess  and 
take  appropriate  account  of  its  potential 
impact  on  small  businesses,  small 
governmental  jurisdictions,  and  small 
organizations.  As  discussed  in  Chapter 
V  of  the  PREA,  MSHA  has  determined 
that  the  proposed  rule  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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aut  lority  citation  for  part  57 
read  as  follows: 


rei  isons 


Authorit3r:  30  U.S.C.  811  and  813. 

2.  Section  57.5060  is  amended  by 
revising  paragraphs  (a),  (c)(1),  (c)(2), 
(c)(3),  (c)(4),  (d),  and  (e)  and  removing 
paragraphs  (c)(5)  and  (f)  to  read  as 
follows: 

§  57.5060    Limit  on  concentration  of  dcesel 
particulate  matter. 

(a)  A  miner's  personal  exposure  to 
diesel  particulate  matter  (DPM)  in  an 
underground  mine  shall  not  exceed  em 
average  eight-hour  equivalent  full  shift 
airborne  concentration  of  308 
micrograms  of  elemental  carbon  per 
cubic  meter  of  air  (308ec  Hg/m^).  [This 
interim  permissible  exposure  limit 
(PEL)  shall  remain  in  effect  until  the 
final  DPM  exposure  limit  becomes 
effective.) 
***** 

(c)(1)  If  a  mine  requires  additional 
time  to  come  into  compliance  with  the 
applicable  limits  established  in 
paragraphs  (a)  and  (b)  of  this  section 
due  to  technological  or  economic 
constraints,  the  operator  of  the  mine 
may  file  an  application  with  the  district 
manager  for  a  special  extension. 

(2)  The  mine  operator  must  certify  on 
the  application  that  the  operator  has 
posted  one  copy  of  the  application  at 
the  mine  site  for  at  least  30  days  prior 
to  the  date  of  application,  and  has 
provided  another  copy  to  the  authorized 
representative  of  miners. 

(3)  No  approval  of  a  special  extension 
shall  exceed  a  period  of  one  year  boiti 
the  date  of  approval.  Mine  operators 
may  file  for  additional  special 
extensions  provided  each  extension 
does  not  exceed  a  period  of  one  year.  An 
application  must  include  the  following 
information: 

(i)  A  statement  that  diesel-powered 
equipment  was  used  in  the  mine  prior 
to  October  29,  1998; 

(ii)  Documentation  supporting  that 
controls  are  technologically  or 
economically  infeasible  at  this  time  to 
reduce  the  miner's  exposure  to  the  DPM 
limit. 

(iii)  The  most  recent  DPM  monitoring 
results. 

(iv)  The  actions  the  operator  will  take 
diuing  the  extension  to  minimize 
exposure  of  miners  to  DPM. 

(4)  A  mine  operator  must  comply  with 
the  terms  of  any  approved  application 
for  a  special  extension,  post  a  copy  of 
the  approved  application  for  a  special 
extension  at  the  mine  site  for  the 
duration  of  the  special  extension  period, 
and  provide  a  copy  of  the  approved 
application  to  the  authorized 
representative  of  miners. 

(d)  The  mine  operator  shall  install, 
use,  and  maintain  feasible  engineering 


and  administrative  controls  to  reduce  a 
miner's  exposure  to  or  below  the  DPM 
limit  established  in  this  section.  When 
controls  do  not  reduce  a  miner's  DPM 
exposure  to  the  limit,  controls  are 
infeasible,  or  controls  do  not  produce 
significant  reductions  in  DPM 
exposures,  controls  shall  be  used  to 
reduce  the  miner's  exposure  to  as  low 
a  level  as  feasible  and  shall  be 
supplemented  with  respiratory 
protection  in  accordance  with 
§  57.5005(a),  (b),  and  paragraphs  (d)(1) 
and  (d)(2)  of  this  section. 

(1)  Air  purifying  respirators  shall  be 
equipped  with  the  following: 

(i)  Filters  certified  by  NIOSH  imder  30 
CFR  part  11  (appearing  in  the  July  1, 
1994  edition  of  30  CFR,  parts  1  to  199) 
as  a  high  efficiency  particulate  air 
(HEPA)  filter; 

(ii)  Filters  certified  by  NIOSH  imder 
42  CFR  part  84  as  99.97%  efficient;  or 

(iii)  Filters  certified  by  NIOSH  for 
diesel  particulate  matter. 

(2)  Nonpowered,  negative-pressure, 
air  purifying,  particulate-filter 
respirators  shall  use  an  R-  or  P-series 
filter  or  any  filter  certified  by  NIOSH  for 
diesel  particulate  matter.  An  R-series 
filter  shall  not  be  used  for  longer  than 
one  work  shift. 

(e)  Rotation  of  miners  shall  not  be 
considered  an  acceptable  administrative 
control  used  for  compliance  with  this 
section. 

3.  Section  57.5061  is  revised  to  read 
as  follows: 

§  57.5061    Compliance  determinations. 

(a)  MSHA  shall  use  a  single  sample 
collected  and  analyzed  by  the  Secretary 
in  accordance  with  the  requirements  of 
this  section  as  an  adequate  basis  for  a 
determination  of  noncompliance  with 
the  DPM  limit. 

(b)  The  Secretary  will  fcoUect  samples 
of  diesel  particulate  matter  by  using  a 
respirabledust  sampler  equipped  with  a 
submicrometer  impactor  and  analyze 
the  samples  for  the  amoimt  of  elemental 
carbon  using  the  method  described  in 
NIOSH  Analytical  Method  5040,  except 
that  the  Secretary  also  may  use  any 
methods  of  collection  and  analysis 
subsequently  determined  by  NIOSH  to 
provide  equal  or  improved  accuracy  for 
the  measm-ement  of  diesel  particulate 
matter. 

(c)  The  Secretary  will  use  full-shift 
personal  sampling  for  compliance 
determinations. 

4.  Section  57.5062  is  revised  to  read 
as  follows: 

§  57.5062    Diesel  particulate  matter  control 
plan. 

(a)  When  it  will  take  the  operator 
more  thcin  90  calendar  days  from  the 
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date  of  a  citation  for  violating  §  57.5060 
to  achieve  compliance,  the  operator 
shall  establish  and  implement  a  written 
plan  to  control  the  miner's  exposure. 
The  plan  shall  remain  in  effect  for  a 
period  of  one  year  after  the  citation  is 
terminated. 

(b)  The  plan  must  include  a 
description  of  the  controls  the  operator 
will  use  to  reduce  the  miner's  exposin"e 
to  the  DPM  limit. 

(c)  The  operator  must  modify  the  plan 
to  reflect  changes  in  controls,  mining 
equipment,  or  continuing 
noncompliance. 

(d)  The  operator  must  retain  a  copy  of 
the  plan  at  the  mine  site  for  the  duration 
of  the  plan. 


5.  Section  57.5071  is  anended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (a)  and  (c)*to  read  as 
follows: 

'§57.5071     Exposure  monitoring. 

(a)  Mine  operators  must  monitor  as 
often  as  necessary  to  effectively 
determine,  imder  conditions  that  can  be 
reasonably  anticipated  in  the  mine, 
whether  the  average  personal  full-shift 
airborne  exposure  to  DPM  exceeds  the 
DPM  limit  specified  in  §  57.5060. 
***** 

(c)  If  any  monitoring  performed  imder 
this  section  indicates  that  a  miner's 
exposure  to  diesel  particulate  matter 
exceeds  the  DPM  limit  specified  in 


§  57.5060,  the  operator  must  promptly 
post  notice  of  the  corrective  action  being 
taken  on  the  mine  bulletin  board, 
initiate  corrective  action  by  the  next 
work  shift,  and  promptly  complete  such 
corrective  action. 
***** 

6.  Section  57.5075  is  amended  to 
revise  paragraph  (a)  to  read  as  follows: 

§57.5075    Diesel  particulate  records. 

(a)  Table  57.5075(a),  "Diesel 
Particulate  Recordkeeping 
Requirements"  lists  the  records  the 
operator  must  retain  pursuant  to 
§§  57.5060  through  57.5071,  and  the 
duration  for  which  particular  records 
need  to  be  retained. 


Table  57.5075(a).— Diesel  Particulate  Recordkeeping  Requirements 


Record 


1   Approved  application  for  extension  of  time  to  comply  with  exposure  lim- 
its. 

2.  Control  plan  .- 

3.  Purchase  records  noting  sulfur  content  of  diesei  fuel  

4.  Maintenance  log 

5.  Evidence  of  competence  to  perform  maintenance  

6.  Annual  training  provided  to  potentially  exposed  miners  .; 

7.  Record  of  corrective  action 

8.  Sampling  method  used  to  effectively  evaluate  particulate  concentration, 
and  sample  results. 


Section  ref- 
erence 


§  57.5060(c) 

§57.5062(3) 
§57.5065(3) 
§  57.5066(b) 
§  57.5066(C) 
§  57.5070(b) 
§  57.5071(c) 
§  57.5071(d) 


Retention  time 


Duration  of  extension. 

Duration  of  plan. 

1  year  beyond  date  of  purchase 

1  year  after  date  any  equipment  is  tagged. 

1  year  after  date  maintenance  performed. 

1  year  beyond  date  training  completed. 

Until  the  citation  is  terminated. 

5  years  from  sample  date. 


Dated:  July  25,  2003. 

Dave  D.  Lauriski, 

Assistant  Secretary  of  Labor  for  Mine  Safety 
and  Health. 

[FR  Doc.  03-20190  Filed  8-13-03:  8:45  am] 
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SECURITIES  IaND  EXCHANGE 
COMMISSION 

17CFRPart^40 

[Release  Nos.  $4-48301 ;  IC-26145;  File  No. 
S7-14-03] 

RIN  3235-AI90i 

Disclosure  Regarding  Nominating 
Committee  Functions  and 
Communications  Between  Security 
Holders  and  Boards  of  Directors 


agency: 

Commission 

ACTION: 


Secu^-ities  and  Exchange 
Propc  sed  rule. 


SUMMARY:  We  are  proposing  new 
disclosure  re(  uirements  and 
amendments  o  existing  disclosiure 
requirements  to  enhance  the 
transparency  af  the  operation  of  boards 
of  directors.  J  pecifically,  we  are 
proposing  en)  lancements  to  existing 
disclosure  re(  uirements  regarding  the 
operation  of  t  oard  nominating 
committees  a]  id  a  new  disclosiu^e 
requirement  c  onceming  the  means,  if 
any,  by  whicl  i  security  holders  may 
communicate  with  members  of  the 
board  of  diret  tors.  These  proposed 
disclosure  re<  uirements  would  not 
mandate  any  jarticular  action  by  a 
company  or  i  s  board  of  directors; 
rather,  the  pn  iposals  are  intended  to 
make  more  tri  insparent  to  security 
holders  the  o  >eration  of  the  boards  of 
directors  of  tl  e  companies  in  which 
they  invest. 

DATES:  Comn  ents  should  be  received  on 
or  before  Sep  ember  15,  2003. 
ADDRESSES:  T  o  help  us  process  and 
review  your  c  omments  more  efficiently, 
comments  sh  )uld  be  sent  by  one 
method — U.S  mail  or  electronic  mail — 
only.  Comme  its  should  be  submitted  in 
triplicate  to  J(  inathan  G.  Katz,  Secretary, 
U.S.  Securities  and  Exchange 
Commission.|45Q  Fifth  Street,  NW., 
Washington,  3C  20549-0609. 
Comments  al  lo  may  be  submitted 
electronicall)  at  the  following  e-mail 
address:  rule  coTnments@sec.gov.  All 
comment  lett  ;rs  should  refer  to  File  No. 
S7-14-03.  Tl  is  niunber  should  be 
included  in  t  le  subject  line  if  sent  via 
electronic  ma  il.  Electronically 
submitted  coi  nment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  site  (httj  )://www.sec.gov).  We  do 
not  edit  pers(  nal  information,  such  as 
names  or  ele<  tronic  mail  addresses, 
from  electron  ic  submissions.  You 
should  subm  t  only  information  that 
you  wish  to  r  lake  available  publicly. 
FOR  FURTHER  NFORMATION  CONTACT: 
Lillian  K.  Cuinmins,  at  (202)  942-2900, 
Andrew  Thoi  pe  at  (202)  942-2910,  or 


Grace  K.  Lee,  at  (202)  942-2900  in  the 
Division  of  Corporation  Finance,  or  with 
respect  to  investment  companies, 
Christian  L.  Broadbent,  Senior  Coimsel, 
Division  of  Investment  Management,  at 
(202)  942-0721,  U.S.  Securities  and 
Exchange  Conunission,  450  Fifth  Street, 
NW.,  Washington  DC  20549-0402. 
SUPPLEMENTARY  INFORMATION:  We  are 
proposing  amendments  to  Items  7  and 
22  of  Schedule  14A  ^  imder  the 
Secvuities  Exchange  Act  of  1934. ^ 
Although  we  are  not  proposing 
amendments  to  Schedule  14C  ^  under 
the  Exchange  Act,  the  proposed 
amendments  will  affect  the  disclosure 
provided  in  Schedule  14C,  as  Schedule 
14C  requires  disclosure  of  some  items  of 
Schedule  14A. 

I.  Introduction 

A.  Review  of  the  Pmxy  Rules  Regarding 
Procedures  for  the  Election  of  Directors 

On  April  14,  2003,  the  Commission 
directed  the  Division  of  Corporation 
Finance  to  formulate  possible  changes 
in  the  proxy  rules  regarding  procedures 
for  the  election  of  corporate  directors.'' 
On  May  1,  2003,  the  Commission 
solicited  public  views  on  the  Division's 
review  of  the  proxy  rules  relating  to  the 
nomination  and  election  of  directors.^ 
The  majority  of  commenters  supported 
the  Commission's  decision  to  direct  this 
review.^  Reflecting  concern  over  the 
accoimtability  of  corporate  directors  and 
recent  corporate  scandals,  commenters 
generally  luged  the  Commission  to 
adopt  rules  that  would  grant  security 
holders  greater  access  to  the  nomination 
process  and  greater  ability  to  exercise 
their  rights  and  responsibilities  as 
owners  of  their  companies.^  In  addition, 
many  of  those  commenters  noted  that 
ciuxent  director  nomination  procedures 
afford  little  meaningful  opportunity  for 
participation  or  oversight  by  security 
holders.^ 

Many  of  the  comments  received  in 
connection  with  the  Division's  review 


'17CFR240.14a-101. 
2 15  U.S.C.  78a  et  seq. 
M7CFR240.14C-101. 

*  See  Press  Release  No.  2003-46  (April  14,  2003). 
s  See  Release  No.  34-47778  (May  1.  2003)  |68  FR 

24530).  In  addition  to  receiving  written  comments, 
the  Division  spoke  with  a  number  of  interested 
parties  representing  security  holders,  the  business 
community,  and  the  legal  community.  Each  of  the 
comment  letters  received,  memoranda  documenting 
the  Division's  meetings,  and  a  summary  of  the 
comments  are  included  on  the  Commission's  Web 
site,  http://www.sec.gov.  in  comment  file  number 
S7-10-03.  (.Summary  of  Comments  in  Response  to 
the  Commission's  Solicitation  of  Public  Views 
Regarding  Possible  Changes  to  the  Proxy  Rules  (July 
15,  2003)). 

*  See  2003  Summary  of  Cornments. 
'See  id. 

'See  id.  *■ 


evidence  a  growing  concern  among 
security  holders  that  they  lack  sufficient 
input  into  decisions  made  by  the  boards 
of  directors  of  the  companies  in  which 
they  invest.9  Two  particular  areas  of 
concern  regard  the  nomination  of 
candidates  for  election  as  directors  and 
the  ability  of  security  holders  to 
conmiunicate  effectively  with  members 
of  the  board  of  directors.^" 

B.  Current  Disclosure  Regarding 
Nominating  Committees  and  Security 
Holder  Communications  With  Boards  of 
Directors 

In  1977,  the  Commission  imdertook  a 
thorough  review  of  secxuity  holder 
communications,  security  holder 
participation  in  the  corporate  electoral 
process,  and  corporate  governance 
generally.  The  Commission  solicited 
written  comment  and  held  hearings  as 
part  of  that  review.  While  an  important 
focus  of  the  hearings  was  security 
holder  access  to  company  proxy 
materials,  the  Commission  also 
requested  comment  on  whether  more 
disclosure  related  to  the  nominating 
process  and  nominating  committees 
would  be  appropriate.'' 

In  response  to  the  Conunission's  1977 
request,  commenters  recommended  that 
nominating  committees  be  required  to 
consider  secvuity  holder  nominees,  that 
outside  directors  comprise  all  or  a 
majority  of  nominating  committees, '^ 
and  that  security  holders  be  advised  of 
"the  existence  and  purpose  of  such 
committee  and  its  standards  for  director 
qualifications.""  Commenters  favoring 
these  requirements  indicated  their  view 
that  they  would  encourage  security 
holders  to  contact  nominating 
committee  members  with  their 


9  See  id. 

'"The  Division's  review  also  addressed  the  issue 
of  security  holders'  ability  to  access  company  proxy 
materials  for  purposes  of  nominating  candidates  for 
election  as  directors.  The  Commission  expects  that 
its  proposals  regarding  this  significant  issue  will  be 
included  in  a  separate  release  published  this  fall. 
As  such,  this  proposing  release  does  not  address 
that  issue  directly.  The  Division's  Staff  Report  to 
the  Commission,  detailing  the  results  of  its  review 
of  the  proxy  process  related  to  the  nomination  and 
election  of  directors,  can  be  found  on  the 
Commission's  Web  site  at  http://ww\i'.sec.gov.  [Staff 
Report:  Review  of  the  Proxy  Process  Regarding  the 
Nomination  and  Election  of  Directors,  Division  of 
Corporation  Finance  (July  15,  2003)). 

"  See  Release  Nos.  34-13482  (April  28,  1977)  [42 
FR  23901)  and  34-13901  (August  29,  1977)  [42  FR 
44860). 

■2  See  Re-Examination  of  Rules  Relating  to 
Security  Holder  Communications,  Security  Holder 
Participation  in  the  Corporate  Electoral  Process  and 
Corporate  Governance  Generally,  Summary  of 
Comments  (1978),  at  65. 

^^  Division  of  Corporation  Finance,  Securities  and 
Exchange  Comm'n,  Staff  Report  on  Corporate 
Accountability  [Sept.  4,  1980)  (printed  for  the  use 
of  Senate  Comm.  on  Banking,  Housing,  and  Urban 
Affairs,  96th  Cong.,  2d  Sess.),  at  A54. 
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recommendations;  however,  the    n'An/ 
commenters  were  less  supportive  of 
disclosure  relating  to  the  nominee 
selection  process,  the  criteria  to  be 
applied  by  the  nominating  committee  in 
selecting  nominees,  and  the  required 
qualifications  of  nominees.'"  Those  who 
did  not  support  expanded  nominating  . 
committee  disclosure  stated  their 
concern  that  companies  would  merely 
make  "self-serving  'boilerplate' " 
disclosures.'!* 

In  the  1978  release  proposing 
amendments  to  the  proxy  rules  to 
include  the  current  disclosure 
requirements  related  to  nominating 
committees,  the  Commission  stated 
generally  its  belief  that  the  new 
disclosure  requirements  would  facilitate 
improved  accoimtability.'^  Specifically, 
the  Commission  stated  that: 

*   *   *  information  relating  to  nominating 
committees  would  be  important  to  security 
holders  because  a  nominating  committee  can, 
over  time,  have  a  significant  impact  on  the 
composition  of  the  board  and  also  can 
improve  the  director  selection  process  by 
increasing  the  range  of  candidates  under 
consideration  and  intensifying  the  scrutiny 
given  to  their  qualifications.  Additionally, 
the  Commission  believes  that  the  instituUon 
of  nominating  committees  can  represent  a 
significant  step  in  increasing  security  holder 
participation  in  the  corporate  electoral 
process,  a  subject  which  the  Commission  will 
consider  further  in  connection  with  its 
continuing  proxy  rule  re-examination. '^ 

The  Commission  ultimately  adopted 
nominating  committee  disclosure 
standards,  currently  found  in  Item  7  of 
Exchange  Act  Schedule  14 A,  that, 
among  other  requirements,  require  a 
company  to  state  whether  they  have  a 
nominating  committee  and,  if  so, 
whether  the  nominating  committee  will 
consider  security  holder  nominees.'" 

Following  the  Commission's  adoption 
of  the  nominating  committee  disclosure 
requirements,  a  1980  staff  report  to  the 
Senate  expressed  the  view  that,  due  to 
the  emerging  concept  of  nominating 
committees,  the  Commission  should  not 
propose  and  adopt  a  security  holder 
access  rule  at  that  time.'^  The  staff 
report  recommended,  however,  that  tie 
staff  monitor  the  development  of 


'♦  See  1978  Summary  of  Comments,  at  75. 

"See  id. 

'6  See  Release  No.  34-14970  (July  18,  1978)  (43 
FR  319451. 

"See  id. 

'•See  Release  No.  34-15384  (December  6, 1978) 
[43  FR  58522).     , 

'^The  Task  Force  on  Corporate  Accountability 
was  formed  as  an  outgrowth  of  the  review  of  the 
proxy  rules  that  began  in  1977.  The  work  of  the 
Task  Force  culminated  in  the  Staff  Report  on 
Corporate  Accountability,  completed  and  presented 
to  the  Senate  Committee  on  Banking,  Housing,  and 
Urban  Affairs.  See  Staff  Heport  on  Corporate 
Accountability,  at  A60-65. 


nominating  committees  and  their 
consideration  of  security  holder 
recommendations.^" 

n.  Proposed  Disclosure  Requirements 

A.  Enhanced  Nominating  Committee 
Disclosure 

1.  Necessity  for  the  Proposal 

Companies  currently  must  disclose 
whether  they  have  a  nominating 
committee  and,  if  so,  whether  the 
committee  considers  nominees 
recommended  by  seciuity  holders  and 
how  any  such  recommendations  may  be 
submitted.  2'  Based  on  the  comments 
received  in  response  to  the 
Commission's  solicitation  of  public 
input,  it  does  not  appear  that  the 
existing  disclosure  requirements  have 
effected  significant  change  in  the 
transparency  of,  or  increased  security 
holder  understanding  of,  the  nominating 
process.  In  particular,  commenters 
indicated  that  the  existing  disclosure 
requirements  have  resulted  in  mere 
boilerplate  disclosure  and,  as  such,  have 
not  provided  investors  with  the 
information  necessary  to  imderstand  the 
nominating  process  at  the  companies  in 
which  they  invest.  22 

We  are  proposing  new  disclosure 
requirements  that  would  expand 
disclosure  in  company  proxy  statements 
regarding  the  nominating  committee 
and  the  nominating  process.  This 
enhanced  disclosure  is  intended  to 
provide  security  holders  with 
additional,  specific  information  upon 
which  to  evaluate  the  boards  of 
directors  and  nominating  committees  of 
the  companies  in  which  they  invest. 
Further,  we  intend  that  increased 
transparency  of  the  nominating  process 
will  make  that  process  more 
imderstandable  to  security  holders. 
In  particular,  we  have  proposed  a 
number  of  specific  and  detailed 
disclosiue  requirements  because  we 
believe  that  each  of  these  requirements 
may  be  necessary  in  order  to  assist 
security  holders  in  understanding  each 
of  the  processes  and  policies  of  the 
nominating  committees  and  boards  of 
directors  of  companies  regarding  the 
nomination  of  candidates  for  director. 
We  request  comment  on  whether  each 
of  these  detailed  requirements  is 
appropriate  for  that  purpose  and 
whether  there  are  additional  specific 
and  detailed  disclosures  that  should  be 
required. 


2.  Proposed  Disclosure  Reqm^ments 

The  amendments  we  are  proposing 
today  would  expand  the  current  proxy 
statement  disclosure  regarding  a 
company's  nominating  or  similar 
committee  to  require: 

•  A  statement  as  to  whether  ox  not  the 
company  has  a  standing  nominating 
committee  or  a  committee  performing 
similar  functions  ^3  and,  if  the  company 
does  not  have  such  a  committee,  a 
statement  of  the  specific  basis  for  the 
view  of  the  board  of  directors  that  it  is 
appropriate  for  the  company  not  to  have 
such  a  committee  and  the  names  of 
those  directors  who  participate  in  the 
consideration  of  director  nominees:  ^* 

•  The  following  disclosure  regarding 
the  nominating  process:  ^^ 

•  If  the  nominating  committee  has  a 
charter,  a  description  of  the  material 
terms  of  the  nominating  committee 
charter  and  disclosure  as  to  where  the 
nominating  committee  charter  is 
available,  which  can  be  the  company's 
Web  site; 

•  If  the  nominating  committee  does 
not  have  a  charter,  a  statement  of  that 
fact; 

•  If  the  company  is  a  listed  issuer  ^^ 
whose  seciuities  are  listed  on  a  national 
securities  exchange  registered  pursuant 
to  section  6(a)  of  3ie  Exchange  Act  ^^  or 
in  an  automated  inter-dealer  quotation 
system  of  a  national  securities 
association  registered  pursuant  to 
section  15A(a)  of  the  Exchange  Act^s 
that  has  independence  requirements  for 
nominating  committee  members, 
disclosure  of  any  instance  during  the 


20  The  Staff  Report  on  Corporate  Accountability 
states:  "*   *  *  all  nominating  committees  should  be 
open  to  suggestions  of  nominees  from  security 
holders."  Id.,  at  A56. 

^'  See  Paragraphs  (d)(1)  and  (d)(2)  of  Item  7  of 
Exchange  Act  Schedule  14 A. 

^^  See  2003  Summary  of  Comments. 


"  As  noted  earlier  in  this  release,  this  disclosure 
currently  is  required  under  Paragraph  (d)(1)  of  Item 
7  of  Exchange  Act  Schedule  14 A. 

^*  Under  proposed  listing  standards,  a  company 
that  is  listed  on  the  NYSE  would  be  required  to 
have  an  independent  nominating  committee.  Under 
NASD  proposed  listing  standards,  a  Nasdaq  Stock 
Market-quoted  company  would  be  required  to  have 
an  independent  nominating  committee  or,  in  the 
alternative,  have  nominees  determined  by  a 
majority  of  independent  directors.  See  Release  Nos. 
34-47672  (April  11,  2003)  [68  FR  19051)  and  34- 
47516  (March  17,  2003)  (68  FR  14451). 

^'  For  the  remainder  of  our  discussion  of  this 
proposed  disclosure  requirement,  the  term 
"nominating  committee"  refers  to  a  nominating 
committee  or  similar  committee  or  group  of 
directors  fulfilling  the  role  of  a  nominating 
committee.  That  group  may  comprise  the  full  board. 
If  the  company  has  a  standing  nominating 
committee  or  a  committee  fulfilling  the  role  of  a 
nominating  committee.  Item  7(d)(1)  of  Schedule 
14A  requires  identification  of  the  members  of  that 
committee.  If  the  company  does  not  have  such  a 
standing  committee,  the  proposed  amendments  to 
Paragraph  (d)(2)  of  Item  7  of  Schedule  14A  would 
require  the  identification  of  each  director  who 
participates  in  the  consideration  of  director 
nominees. 

2*  As  defined  in  Exchange  Act  Rule  lOA-3  (17 
CFR24O.10A-3). 

"  15  U.S.C.  78f(a). 

"  15  U.S.C  78o-3(a). 
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last  fiscal  )tea  r  where  any  member  of  the 
nominating  ci  )mmittee  did  not  satisfy 
the  definition!  of  independence  in  the 
listing  standards  of  the  market  on  which 
they  are  listed  or  quoted;  ^^ 

•  If  the  coi  ipany  is  not  a  listed 
issuer,^"  disc  osure  of  whether  each  of 
the  members  of  the  nominating 
committee  ari  independent.  In 
determining  \  krhether  a  member  is 
independent,  the  company  must  use  a 
definition  of  i  ndependence  of  a  national 
securities  exc  lange  registered  pursuant 
to  Section  6(a  |  of  the  Exchange  Act  or 

a  national  sec  arities  association 
registered  pui  suant  to  Section  15A(a)  of 
the  Exchange  Act  that  has  been 
approved  by  I  he  Commission  (as  that 
definition  ma  ^^  be  modified  or 
supplemente(  ),  and  state  which 
definition  it  t  sed.  Whatever  definition 
the  company  chooses,  it  would  have  to 
apply  that  de  inition  consistently  to  all 
members  of  tl  le  nominating  committee 
and  use  the  ii  dependence  standards  of 
the  same  nati  )nal  securities  exchange  or 
national  secu  ities  association  for 
purposes  of  n  aminating  committee 
disclosvue  un  ier  this  requirement  and 
audit  commit  ee  disclosure  under 
Exchange  Act  Rule  lOA-3; 

•  If  the  nor  linating  committee  has  a 
policy  with  n  gard  to  the  consideration 
of  any  directc  r  candidates 
recommende(  by  security  holders,  a 
description  o  the  material  elements  of 
that  policy,  w  hich  shall  include,  but  not 
be  limited  to.  a  statement  as  to  whether 
the  committet  i  will  consider  director 
candidates  re  ;ommended  by  seciuity 
holders; 

•  If  the  noi  linating  committee  does 
not  have  a  po  icy  with  regard  to  the 
consideration!  of  any  director  candidates 
recommended  by  security  holders,  a 
statement  of  t  lat  fact; 

•  If  the  noi  linating  committee  will 
consider  can(  idates  recommended  by 
security  hold  srs,  a  description  of  the 
procedures  tc  be  followed  by  security 
holders  in  su  imitting  such 
recommendai  ions;^^ 

•  A  descri|  tion  of  any  specific, 
minimum  qui  difications  that  the 
nominating  c  jmmittee  believes  must  be 
met  by  a  nom  inating  committee- 
recommendei  1  nominee  for  a  position  on 
the  company  s  board  of  directors,  any 


^'  For  purpose! 
the  extent  the 
listed  permits  a 
to  rely  on  an  exc 
independence  si 
nominating 
reliance  on  that 
not  be  required. 
^  As  defined  i 
"This  disclosi  ire 
Paragraph  (d)(2)  (f 
14A. 


of  this  disclosure  requirement,  to 
m^ket  on  which  the  company  is 
n  lember  of  a  nominating  committee 

sion  from  applicable 
>t<  ndards.  and  a  member  of  a 
comi  littee  is  not  independent  in 
c  icclusion,  this  disclosure  would 


Exchange  Act  Rule  lOA-3. 
currently  is  required  under 
Item  7  of  Exchange  Act  Schedule 


specific  qualities  or  skills  that  the 
nominating  committee  believes  are 
necessary  for  one  or  more  of  the 
company's  directors  to  possess,  and  any 
specific  standards  for  the  overall 
structure  and  composition  of  the 
company's  board  of  directors; 

•  A  description  of  the  nominating 
committee's  process  for  identifying  and 
evaluating  nominees  for  director, 
including  nominees  recommended  by 
sf^mrity  holders,  and  any  differences  in 
the  manner  in  which  the  nominating 
committee  evaluates  nominees  for 
director  based  on  whether  or  not  the 
nominee  is  recommended  by  a  security 
holder; 

•  A  statement  of  the  specific  source, 
such  as  the  name  of  an  executive  officer, 
director,  or  other  individual,  of  each 
nominee  (other  than  nominees  who  are 
executive  officers  or  directors  standing 
for  re-election)  approved  by  the 
nominating  committee  for  inclusion  on 
the  company's  proxy  card; 

•  If  the  company  pays  a  fee  to  any 
third  party  or  parties  to  identify  or  assist 
in  identifying  or  evaluating  potential 
nominees,  disclosure  of  the  function 
performed  by  each  such  third  party;  and 

•  If  the  nominating  committee  (a) 
receives  a  recommended  nominee  from 
a  security  holder  or  group  of  security 
holders  who  individually,  or  in  the 
aggregate,  beneficially  owned  greater 
than  3%  ^^  of  the  company's  voting 
common  stock  for  at  least  one  year  as  of 
the  date  of  the  recommendation.^s  and 


'2  In  addition  to  the  disclosure  proposed  today, 
the  Division  of  Corporation  Finance  Staff  Report, 
dated  July  15,  2003,  also  recommended  new  rules 
to  require  enhanced  security  holder  access  to  the 
nomination  process.  The  issue  of  the  appropriate 
ownership  threshold,  if  any,  for  any  such  enhanced 
access  is  a  separate  issue  from  the  appropriate 
ownership  threshold  for  the  disclosure  we  are 
proposing  today  and  is  not  addressed  in  this 
release. 

'^  Similar  to  the  method  used  in  Exchange  Act 
Rule  14a-e  (17  CFR  24a.l4a-8l  with  regard  to 
shareholder  proponents,  the  percentage  of  securities 
held  by  a  nominating  security  holder,  as  well  as  the 
holding  period  of  those  securities  may  be 
determined  by  the  company,  on  its  own,  if  the 
security  holder  is  the  registered  holder  of  the 
securities.  If  not,  the  security  holder  can  submit  one 
of  the  following  to  the  company  to  evidence  the 
required  ownership  and  holding  period: 

(1)  a  written  statement  from  the  "record"  holder 
of  the  securities  (usually  a  broker  or  bank)  verifying 
that,  at  the  time  the  security  holder  made  the 
recommendation,  he  or  she  had  held  the  required 
securities  for  at  least  one  year;  or 

(2)  if  the  security  holder  has  filed  a  Schedule  13D 
(§24O.13d-101),  Schedule  13G  (§240.13d-102). 
Form  3  (§  249.103),  Form  4  (§  249.104),  and/or  Form 
5  (§  249.105),  or  amendments  to  those  documents 
or  updated  forms,  reflecting  ownership  of  the  shares 
as  of  or  before  the  date  of  the  recommendation,  a 
copy  of  the  schedule  and/ or  form,  and  any 
subsequent  amendments  reporting  a  change  in 
ownership  level,  as  well  as  a  written  statement  that 
the  security  holder  continuously  held  the  required 
securities  for  the  one-year  period  as  of  the  date  of 
the  recommendation. 


(b)  tiiQ  nominating  committee  decides 
not  to  nominate  that  candidate, 
disclosure  of:  ^* 

•  The  name  or  names  of  the  security 
holders  who  recommended  the 
candidate;  and 

•  The  specific  reasons  for  the 
nominating  committee's  determination 
not  to  include  the  candidate  as  a 
nominee.35 

As  previously  discussed,  the 
disclosure  that  would  be  required  by 
each  of  the  proposed  disclosure 
standards  described  above  would 
provide  security  holders  with  important 
information  regarding  the  management 
of  the  companies  in  which  they  invest. 
Commenters  who  responded  to  the 
Commission's  solicitation  of  public 
views  indicated  the  necessity  for 
increased  specific  disclosure  regarding 
the  functioning  of  the  nominating 
committees  of  public  companies.  ^^  The 
disclosure  standard  we  propose  today 
would  build  upon  existing  disclosure 
requirements  to  require  a  number  of 
specific  disclosures. 

We  belieVb  that  the  proposed  detailed 
disclosure  requirements  regarding  the 
decision  to  have  a  nominating 
committee  or  not,  the  nominating 
committee's  charter,  if  any,  its  processes 
for  identifying  and  evaluating 
candidates,  and  the  minimum 
qualifications  and  qualities,  skills  and 
standards  that  the  nominating 
committee  believes  are  necessary  or 
desirable  for  nominees  and  the  board'; 
are  necessary  to  give  security  holders  a 
more  complete  overview  of  the 
nominating  process  for  directors  of  the 
companies  in  which  they  invest.  We 
believe  that  information  as  to  whether 
nominating  committee  members  are 
independent  within  the  requirements  of 
proposed  listing  standards  applicable  to 
a  company  is  meaningful  to  a  security 
holder  in  evaluating  the  nominating 
process  of  that  company,  how  that 
process  works,  and  the  seriousness  with 
which  it  is  considered  by  the  company. 
We  believe  that  identification  of  the 
source  of  each  nominee  and  disclosure 
as  to  whether  there  are  third  parties  that 
receive  compensation  related  to 


^*  Information  available  to  our  Office  of  Economic 
Analysis  indicates  that,  of  the  companies  listed  on 
the  New  York  Stock  Exchange,  Nasdaq  Stock 
Market  and  American  Stock  Exchange  as  of 
December  31,  2002,  more  than  70%  had  at  least  one 
institutional  security  holder  that  beneficially  owned 
more  than  3%  of  the  common  equity  or  similar 
securities  and  13%  had  five  or  more  such  security 
holders.  This  information  was  derived  from  filings 
on  Exchange  Act  Form  13F  (17  CFR  249.325),  that 
indicated  that  the  filing  security  holder  had  held 
their  securities  for  at  least  one  year. 

^^  Disclosure  of  the  names  of  any  recommended 
candidates  would  not  be  required. 

™  See  2003  Summary  of  Comments. 
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identifying  and  evaluating  candidates, 
which  we  expect  will  generally  be 
executive  search  firms,  provides 
important  information  as  to  the  process 
followed  by  a  company.  In  the  absence 
of  these  specific  proposed  disclosure 
requirements,  we  believe  that  disclosure 
could  be  at  a  level  of  generality  that 
would  not  be  sufficiently  helpful  to 
security  holders  in  understanding  the 
nominating  process. 

We  also  believe  that  it  is  important  for 
security  holders  to  understand  the 
application  of  the  nominating  processes 
specifically  to  candidates  put  forward 
by  security  holders.  The  ability  to 
participate  in  the  nominating  process  is 
an  important  matter  for  security   ' 
holders.3''  Disclosure  as  to  whether  and 
how  they  may  participate  in  a 
company's  nominating  process,  and  the 
manner  in  which  security  holder 
candidates  are  evaluated,  including 
differences  between  how  they  are 
evaluated  and  other  candidates  are 
evaluated,  therefore  represents 
important  information  for  security 
holders.  Specific  disclosure 
requirements  regarding  the  treatment  of 
candidates  put  forward  by  large  security 
holders  or  groups  of  security  holders 
that  have  a  long-term  investment 
interest  are  appropriate,  given  the 
particular  concerns  of  these  investors  as 
to  how  they  might  participate  in  the 
nominating  process.  Again,  we  beUeve 
that  specific  detailed  disclosure 
requirements  are  necessary  and 
appropriate  to  assure  the  desired  degree 
of  clarity  and  transparency  regarding 
these  matters,  and  that  more  general 
requirements  may  not  achieve  our 
desired  objective. 

• 

3.  Interaction  of  the  Proposed  Disclosure 
Requirements  With  Proposed  Listing 
Standard  Amendments  of  the  Markets 

The  New  York  Stock  Exchange  and 
the  Nasdaq  Stock  Market  have  proposed 
revised  listing  standards  that  would 
require  listed  companies  to  have 
independent  nominating  committees.  ^^ 
While  these  proposed  listing  standard 
changes  demonstrate  the  importance  of 
the  nominating  process  and  the 
nominating  committee,  and  represent  a 
strengthening  of  the  role  and 
independence  of  the  nominating 


^' See  id. 


3»  See  Release  No.  34-47672  (April  11,  2003)  and 
Release  No.  34-47516  (March  17,  2003).  While  the' 
NYSE  proposal  includes  an  absolute  requirement 
that  listed  companies  have  an  independent 
nominating  committee,  the  proposed  Nasdaq 
standards  provide  that  the  nomination  of  directors 
may,  alternatively,  be  determined  by  a  majority  of 
the  independent  directors.  In  discussing  the  NYSE 
and  Nasdaq  proposals,  our  references  to 
independent  nominating  committees  encompass 
this  alternative  under  the  Nasdaq  proposal. 


committee,  they  would  not  require 
nominating  committees  to  consider 
security  holder  nominees  or  companies 
to  make  the  disclosures  described 
above.  The  disclosure  requirements  we 
propose  today  would  provide  useful 
information  to  security  holders 
regarding  the  nominating  process,  the 
manner  of  evaluating  nominees,  and  the 
extent  to  which  the  boards  of  directors 
of  the  companies  in  which  they  invest 
have  a  process  for  considering,  and  do 
in  fact  consider,  security  holder 
recommendations.  Accordingly,  the 
proposed  disclosing  requirements 
woiild  operate  in  conjunction  with  any 
proposed  listing  standards  regarding 
nominating  committees  that  are 
adopted. 

In  response  to  our  solicitation  of  input 
into  the  proxy  review  by  the  Division  of 
Corporation  Finance,  a  number  of 
commenters  from  the  business 
community  and  their  advisors  made 
clear  their  view  that  the  proposed  listing 
standards  regarding  nominating 
committees  represent  a  significant 
strengthening  of  the  nominating  process 
and  should  be  allowed  to  take  effect  and 
operate  before  we  take  any  further 
action  regarding  the  election  of 
directors. 3^  Nearly  25  years  have  passed 
since  the  adoption  of  our  disclosure 
requirements  regarding  nominating 
committees.  The  many  comments 
reflecting  a  continued  lack  of  security 
holder  access  to  the  director  nomination 
process  and  security  holder 
dissatisfaction  with  that  process  *"  are 
evidence  that  the  promise  of  those 
earlier  amendments  has  not  been 
realized.  As  such,  it  is  appropriate  to 
consider  those  additional,  constructive 
steps  that  we  can  now  take  to 
complement  any  proposed  listing 
standards  that  are  adopted.  We  believe 
that  the  disclosure  requirements  we 
propose  today  are  appropriate  steps  in 
this  process.  We  also  believe  that 
consideration  must  be  given  to 
additional  security  holder  access  to  the 
proxy  process  in  connection  with  the 
election  of  directors,  as  will  be 
discussed  further  in  a  proposing  release 
that  we  expect  to  publish  this  fail. 

4.  Questions  Regarding  Enhanced 
Nominating  Committee  Disclosure 

1.  Would  increased  disclosure  related 
^o  the  nominating  committee  and  its 
policies  and  criteria  for  considering 
nominees  be  an  effective  means  to 
increase  security  holder  understanding 
of  the  nominating  process,  board 
accountability,  board  responsiveness, 
and  corporate  governance  policies? 


'B  See  2003  Summary  of  Comments. 
*°Seeid. 


2.  (a)  If  so,  do  the  proposed  specific 
disclosure  standards,  including  those  in 
each  of  the  following  areas,  provide 
security  holders  with  useful  information 
that  provides  an  imderstanding  of  a 
company's  nominating  process: 

•  The  existence  of  a  nominating 
committee; 

•  The  nominating  committee  charter, 
if  any; 

•  Compliance  with  applicable 
nominating  committee  independence 
requirements; 

•  The  process  for  identifying  and 
evaluating  candidates; 

•  The  qualifications  and  standards  for 
director  nominees; 

•  The  source  of  candidates  other  than 
those  standing  for  re-election;  and 

•  The  involvement  of  third  parties 
receiving  compensation  for  identifying 
and  evaluating  candidates? 

(b)  U  so,  do  the  proposed  specific 
disclosure  standards,  including  those  in 
each  of  the  following  areas,  provide 
security  holders  with  useful  information 
that  provides  an  imderstanding  of  the 
ability  of  security  holders  to  participate 
in  the  nominating  process: 

•  Policies  for  consideration  of 
security  holder  candidates; 

•  F*rocedures  for  submission  of 
security  holder  candidates;  and 

•  Specific  information  regarding 
consideration  of  candidates  submitted 
by  large,  long-term  security  holders  or 
groups  of  security  holders? 

3.  As  noted  above,  the  proposed 
disclosure  requirements  are  intended  to 
provide  security  holders  with  detailed, 
specific  information  that  we  believe  is 
important.  Are  there  alternative  means 
to  better  achieve  our  objective?  For 
example,  would  it  be  more  appropriate 
to  include  a  broader,  less  detailed 
disclosure  standard?  Would  any  of  the 
detailed  disclosure  requirements  within 
the  proposed  standard  result  in 
disclosure  that  is  unnecessarily  detailed 
for  the  purpose  of  providing  security 
holders  with  useful  information 
regarding  the  management  of  the 
companies  in  which  they  invest?  U  so, 
describe  specifically  the  basis  for  that 
conclusion. 

4.  We  propose  to  require  disclosure  of 
the  material  terms  of  the  nominating 
committee  charter.  Instead  of  requiring 
companies  to  disclose  the  material 
terms  of  the  charter,  should  we  require 
that  the  company  attach  the  nominating 
committee  charter  to  the  proxy 
statement?  If  so,  should  companies  be 
required  to  attach  it  every  year?  Should 
we  require  that  the  charter  be  filed  with 
the  Commission?  Should  we  require 
disclosure  of  any  (or  only  material) 
amendments  to  the  charter?  Does  Web 
site  disclosure  provide  sufficient  access 
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to  investors?  :  Should  companies  be 
required  to  pi  ovide  investors  a  copy  of 
the  charter  up  on  request? 

5.  We  propose  to  require  disclosure  of 
any  instances  where  a  member  of  a 
company's  nc  minating  committee  did 
not  satisfy  th«  applicable  listing 
requirements  [for  independence.  In 
addition,  we  Propose  to  require  similar 
disclosure  foi  unlisted  companies.  We 
request  comn  ent  on  whether  the 
disclosures  w  ill  help  inform  investors 
about  the  indi  (pendence  of  the 
nominating  ci  )mmittee.  If  the  markets  do 
not  adopt  the  proposed  amendments  to 
the  listing  sta  idards.  are  there 
disclosiu^s  til  at  we  could  require  that 
would  achieve  the  same  purposes? 
Should  we  re  [uire  companies  whose 
securities  are  not  listed  on  an  exchange 
or  quoted  in  t  le  Nasdaq  Stock  Market  to 
disclose  whel  tier  the  members  of  their 
nominating  committee,  if  any,  meet  any 
of  the  indepei  idence  definitions  of  the 
proposed  am<  ndments  to  the  listing 
standards?  Is  t  appropriate  to  let  issuers 
choose  which  definition?  Should 
disclosiu^  be  required  even  if  the 
noncomplian  ;e  has  been  cured  by  the 
time  the  prox  i  statement  is  prepared? 

6.  We  propi  )se  to  require  aisciosure 
concerning  a  fjominating  committee's 
policy  with  n  gard  to  the  consideration 
of  security  ho  Ider  recommendations.  If 
a  committee  1  las  no  policy,  should  we 
require  the  cc  mpany  to  disclose  the 
reason  it  does  not  have  a  policy?  In  the 
absence  of  a  f  jrmal  policy,  are  there 
other  disclosi  ires  a  company  shoidd  be 
required  to  pi  ovide  to  investors  to  help 
them  underst  md  the  standard(s)  a 
committee  us  ss  in  determining  a 
suitable  cand  date? 

7.  Where  se  curity  holders  have  the 
ability  to  recc  mmend  a  nominee  for  a 
company's  baard  of  directors, 
meaningful  participation  by  security 
holders  should  be  facilitated  by 
disclosure  of  information  regarding  the 
process  for  sefcurity  holder  nominations. 
As  such,  we  1  ave  proposed  to  require 
disclosure  of  the  procedures  for 
submitting  re  :ommendations.  Should 
we  require  di  .closure  during  the  year  of 
any  changes  i  aade  to  the  procedure,  for 
example  in  tt  e  next  Form  10-Q  or  Form 
10-QSB  or  oi  Form  8-K? 

8.  We  have  proposed  requiring 
disclosure  of  information  regarding 
criteria  used  )y  a  nominating  committee 
to  screen  non  linee  candidates  and  the 
minimal  qualifications  that  the 
committee  bejieves  must  be  met  by  a 
nominee.  Are  there  other  eligibility 
requirements  or  qualifications  about 
which  investi  )rs  should  be  informed? 
Should  we  require  the  company  to 
disclose  whei  i  it  chooses  candidates 
who  do  not  n  leet  the  criteria?  Should 


there  be  a  specific  disclosure 
requirement  as  to  whether  the  company 
applies  the  same  criteria  to  candidates 
recommended  by  security  holders  as  to 
company  nominees? 

9.  We  have  proposed  that  companies 
be  required  to  describe  the  source  of 
each  of  their  nominees  for  director  other 
than  nominees  who  are  executive 
officers  or  directors  standing  for  re- 
election— including  the  name  of  each 
source — and  their  nominating 
committee's  process  for  identifying  and 
evaluating  candidates.  In  addition  to  the 
name  of  each  candidate's  sponsor, 
should  we  require  disclosure  of  any 
financial  interest  between  the  candidate 
and  sponsor?  Should  we  require 
disclosure  of  any  other  interest?  Is  the 
name  of  the  source  important  to  security 
holders?  Instead,  should  we  require 
disclosure  of  the  person's  title  (e.g., 
chief  executive  officer)  or  simply 
whether  the  source  is  an  officer  or 
director  of  the  company?  Should  we 
require  the  name  of  the  source  only 
where  the  source  is  a  director  of  the 
company,  an  employee  of  the  company, 
or  related  to  a  director  or  employee  of 
the  company?  If  the  source  is  not  a 
director,  an  employee,  or  related  to  a 
director  or  employee,  should  we  permit 
the  source  to  be  identified  by  category 
rather  than  name  (e.g.,  security  holder, 
third  party  firm  paid  by  the  company)? 
Are  the  proposed  exceptions  to  the 
requirement  appropriate? 

10.  We  have  proposed  requiring 
disclosure  of  information  regarding  the 
function  performed  by  any  third  parties 
paid  by  the  company.  Should  we 
require  a  company  to  disclose  the 
methodology  the  third  party  uses  to 
select  candidates?  Should  we  require  a 
company  to  identify  any  such  third 
parties? 

11.  We  propose  to  require' disclosure 
regarding  candidates  that  were 
recommended  by  certain  security 
holders  and  rejected  by  the  nominating 
committee.  Would  this  type  of 
disclosure  raise  privacy  issues  for 
rejected  candidates,  even  if  the 
candidates  were  not  specifically  named 
in  the  company's  disclosure?  Would  it 
raise  privacy  issues  for  the 
recommending  security  holders?  The 
proposed  disclosure  requirements  with 
regard  to  rejected  security  holder- 
recommended  candidates  would  not 
preclude  a  company  from  naming  the 
candidates,  though  such  disclosure 
would  not  be  required  under  the 
proposed  rule.  Should  the  rule  specify 
that  companies  should  not  disclose  the 
names  of  rejected  candidates?  Should 
the  rule  specify  that  companies  must 
include  the  name  of  any  rejected 
candidate  who  consents  to  being  so 


identified  in  the  company's  proxy 
statement? 

12.  Are  the  proposed  threshold 
requirements  for  a  security  holder 
recommendation  that  would  trigger 
additional  disclosure  requirements  by 
the  company  (i.e..  recommendations 
from  security  holders  that  have 
beneficially  held  more  than  3%  of  the 
company's  securities  for  at  least  one 
year)  appropriate?  If  not.  what 
ownership  threshold,  if  any,  would  be 
appropriate  (e.g.,  no  threshold.  1%.  2%, 
4%.  5%,  or  higher)  and  what  holding 
period,  if  any,  would  be  appropriate 
(e.g.,  no  threshold,  2  years,  3  years,  4 
years,  or  longer)?  Should  we  use  a 
different  threshold,  such  as  the  three, 
foiu',  or  five  largest  security  holders  who 
are  not  directors  or  officers  of  the 
company?  As  proposed,  the  rules  would 
not  require  that  the  nominating  security 
holder  indicate  an  intent  to  continue  to 
own  the  securities  for  any  specified 
period  of  time.  Should  we  include  such 
a  requirement?  If  so,  what  is  the 
appropriate  period  over  which  the 
security  holder  must  intend  to  continue 
to  own  the  securities  (e.g.,  through  the 
date  of  the  related  security  holder 
meeting,  six  months  after  the 
recommendation,  one  year  after  the 
recommendation,  or  longer)?  Is  the 
proposed  method  to  determine  whether 
a  security  holder  or  group  of  security 
holders  meets  the  threshold 
requirements  to  trigger  additional 
disclosure  by  the  company  appropriate? 
For  example,  are  the  means  of  proving 
ownership  appropriate?  If  not,  what 
would  be  a  more  appropriate  means?  Is 
it  appropriate  to  calculate  ownership  as 
of  the  date  of  the  recommendation?  If 
not.  what  other  date  would  be  more 
appropriate?  Should  we  include  a 
specific  method  of  determining 
beneficial  ownership  for  purposes  of 
this  disclosure  item?  For  example, 
should  securities  imderlying  options  be 
included  or  excluded  for  purposes  of 
calculating  the  ownership  threshold? 

13.  Would  the  proposed  disclosure 
requirements  have  unintended  adverse 
effects  on  the  nominating  process? 
Would  they  increase  the  burdens  on 
members  of  nominating  committees  or 
discourage  service  on  nominating 
committees?  If  so.  please  provide 
specific  reasons  supporting  your 
responses  to  these  questions. 

B.  Disclosure  Regarding  the  Ability  of 
Security  Holders  To  Communicate  With 
the  Board  of  Directors 

1 .  Necessity  for  the  Proposal 

During  the  past  proxy  season,  as  well 
as  in  the  recent  review  of  the  proxy 
nUes  relating  to  the  nomination  and 
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election  of  directors,  we  have  become 
increasingly  aware  of  investors'  desire 
for  a  means  by  which  to  communicate 
with  the  directors  of  the  companies  in 
which  they  invest.'''  Althou^  Exchange 
Act  Rule  14a-8  already  creates  a 
possible  mechanism  for  security  holders 
to  seek  further  access  to  commimicate 
vdth  the  board,  investors  and  investor 
advocacy  groups  have  indicated  that 
this  mechanism  would  be  enhanced 
meaningfully  by  a  process  that  allows 
secxirity  holders  to  communicate 
directly  with  board  members.*^ 

Providing  security  holders  with 
disclosure  about  the  process  for 
communicating  with  board  members 
would  improve  the  transparency  of 
board  operations,  as  well  as  security 
holder  understanding  of  the  companies 
in  which  they  invest.  The  Commission 
has  published  a  NYSE  listing  standard 
proposal  that  states:  "In  order  that 
interested  parties  may  be  able  to  make 
their  concerns  known  to  non- 
management  directors,  a  company  must 
.  disclose  a  method  for  such  parties  to 
communicate  directly  and 
confidentially  with  the  presiding 
director  [of  the  non-management 
directors]  or  with  non-management 
directors  as  a  group."  '♦-^  This  method 
could  be  analogous  to  the  method  in  the 
NYSE  listing  standards  that  will  be 
required  by  Exchange  Act  Rule  lOA-3 
regarding  audit  committees.  These 
standards  would  require  that  "(ejach 
audit  committee  *  *  *  establish 
procedures  for  the  receipt,  retention  and 
treatment  of  complaints  regarding 
accoimting,  internal  accounting  controls  ■ 
or  auditing  matters,  including 
procedures  for  the  confidential, 
anonymous  submission  by  employees  of 
the  issuer  of  concerns  regarding 
questionable  accounting  or  auditing 
matters."*'* 

In  response  to  our  solicitation  of  input 
into  the  proxy  review  by  the  Division  of 
Corporation  Finance,  representatives  of 


*<  For  example,  two  pension  funds  submitted 
proposals  seeking  greater  security  holder  access  to 
corporate  boards.  The  AFSCME  Employees  Pension 
Plan  submitted  a  security  holder  proposal  to  The 
'  Kroger  Co.  to  amend  Kroger's  bylaws  to  provide  for 
the  creation  of  a  security  holder  committee  to 
communicate  with  the  board  regarding  security 
holder  proposals  under  Exchange  Act  Rule  14a-8 
that  were  approved  but  not  adopted.  The  Kroger  Co. 
(April  11,  2003).  In  addition,  several  New  York  City 
employee  pension  funds  submitted  security  holder 
proposals  to  Advanced  Fibre  Communications,  Inc. 
and  PeopleSoit.  Inc.  requesting  that  these  Nasdaq- 
listed  companies  establish  an  "Office  of  the  Board 
of  Directors"  to  facilitate  communications  between 
non-management  directors  and  security  holders, 
including  meetings,  based  on  the  proposed  NYSE 
standard.  Advanced  Fibre  Communications,  Inc. 
(March  10,  2003);  PeopleSoft,  Inc.  (March  14,  2003). 

*^  See  2003  Summary  of  Comments. 

<3  Release  No.  34-47672  (April  11,  2003). 

"Exchange  Act  Rule  lOA-3. 


the  business  community  commented 
that  disclosure  regarding  the  means  by 
which  security  holders  may 
communicate  directly  with  the  board  of 
directors  would  address  issues  of 
accountability  and  responsiveness 
without  extensive  disruption  or  costs.*^ 
Comments  fit>m  investors  and  investor 
advocacy  groups  also  indicated  the  view 
that  this  disclosure  would  be  helpful;  *^ 
however,  these  commenters  also  noted 
that  disclosure  alone  would  not  address 
all  issues,  as.  for  example,  a  process  for 
security  holders  to  commimicate  with 
board  members  would  not  ensure  that 
board  members  would  be  responsive  to 
security  holder  concerns.''^ 

2.  Proposed  Disclosure  Requirements 

In  making  investment  decisions, 
investors  may  wish  to  consider  the 
corporate  governance  practices  of 
companies.  Further,  disclosure 
regarding  whether  a  company  has  a 
process  for  security  holders  to  send 
communications  to  the  board  of 
directors  will  increase  the  transparency 
for  security  holders  of  this  important 
aspect  of  board  processes  at  the 
companies  in  which  they  invest.  We 
have  proposed  a  number  of  specific  and 
detailed  disclosure  requirements 
regarding  communications  by  security 
holders  v«th  the  board  of  directors 
because  we  believe  that  each  of  these 
requirements  may  be  necessary  in  order 
to  give  security  holders  a  better 
understanding  of  the  manner  in  which 
security  holders  can  engage  in  these 
communications.  We  request  comment 
on  whether  each  of  these  detailed 
requirements  is  appropriate  for  that 
purpose  and  whether  there  are 
additional  specific,  detailed  disclosure 
.requirements  that  should  also  be 
included  in  these  disclosure 
requirements. 

We  are  proposing  that  companies 
include  the  following  information  in 
their  proxy  materials  where  action  is  to 
be  taken  with  respect  to  the  election  of 
directors: 

•  A  statement  as  to  whether  or  not  the 
company's  board  of  directors  provides  a 
process  for  security  holders  to  send 
communications  to  the  board  of 
directors  and.  if  the  company  does  not 
have  a  process  for  security  holders  to 
send  communications  to  the  board  of 
directors,  a  statement  of  the  specific 
basis  for  the  view  of  the  board  of 
directors  that  it  is  appropriate  for  the 
company  not  to  have  such  a  process; 

•  If  the  company  has  a  process  for 
security  holders  to  send 


*'  See  2003  Summary  of  Comments. 

«  See  id. 

*'Seejd. 


communications  to  the  board  of 
directors: 

•  A  description  of  the  maimer  in 
which  security  holders  can  send  such 
communications  to  the  board; 

•  Identification  of  those  board 
members  to  whom  secxirity  holders  can 
send  commiuiications; 

•  If  all  security  bolder 
communications  are  not  sent  directly  to 
board  members,  a  description  of  the 
company's  process  for  determining 
which  communications  will  be  relayed 
to  board  members,  including  disclosure 
of  the  department  or  other  group  within 
the  company  that  is  responsible  for 
making  this  determination:  and 

•  A  description  of  any  material  action 
taken  by  the  board  during  the  preceding 
fiscal  year  as  a  residt  of  communications 
fi'om  security  holders. 

We  believe  that  the  proposed  specific 
disclosure  requirement  regarding 
whether  a  board  has  a  process  by  which 
security  holders  can  communicate  with 
it  is  necessary  to  give  security  holders 
a  better  picture  of  a  critical  component 
of  the  board's  interaction  with  security 
holders.  Specific,  detailed  disclosure 
regarding  that  process,  if  it  exists,  is 
important  to  security  holders  in 
evaluating  the  nature  and  quality  of  the 
communications  process.  We  believe 
that  information  regarding  material 
actions  taken  by  the  board  as  a  result  of 
communications  with  security  holders 
is  significant  to  security  holders  in 
evaluating  the  quality  and 
responsiveness  of  the  communications 
process.  In  the  absence  of  these 
proposed  specific  disclosure 
requirements,  we  believe  that  disclosure 
could  be  at  a  level  of  generality  that  may 
not  be  sufficiently  helpful  to  security 
holders  in  understanding  and  evaluating 
the  communications  process. 

3.  Questions  Regarding  Disclosure  of  the 
Ability  of  Security  Holders  To 
Communicate  With  the  Board  of 
Directors 

1.  Would  increased  disclosure  relating 
to  security  holder  communications  with 
board  members  be  an  effective  means  to 
improve  board  accountability,  board 
responsiveness,  and  corporate 
governance  policies?  Would  this 
disclosure  be  useful  to  security  holders? 

2.  If  so,  do  the  proposed  specific 
disclosure  standards,  including  those  in 
each  of  the  following  areas,  provide 
security  holders  with  important 
information  that  provides  an 
understanding  of  a  company's  process 
for  communications  with  the  board: 

•  The  existence  of  such  a  process; 

•  A  description  of  the  maimer  in 
which  security  holders  can 
communicate  with  the  board; 


4^30 
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•  Identification  of  board  members  to 
whom  commnnications  can  be  sent; 

•  The  process,  if  any,  for  determining 
which  comm^ications  will  be  passed 
on  to  board  n^embers;  and 

•  A  descridtion  of  material  actions 
taken  as  a  res  ilt  of  security  holder 
communicati(  )ns  with  the  board? 

3.  As  noted  above,  the  proposed 
disclosure  standards  are  intended  to 
provide  security  holders  with  specific, 
detailed  infor  [nation  that  we  believe  is 
important.  Are  there  alternative  means 
to  better  achi<  ve  oiu  objectives?  For 
example,  would  it  be  more  appropriate 
to  include  a  b  roader,  less  detailed 
disclosure  sta  adard?  Would  any  of  the 
detailed  disci  dsiu^  requirements  within 
the  proposed  standard  result  in 
disclosure  tha  t  is  unnecessarily  detailed 
for  the  purpo!  e  of  providing  seciuity 
holders  with  i  mportant  information 
regarding  the  srocess  of  communicating 
with  the  boari  1?  If  so,  please  describe 
specifically  tl  e  basis  for  that 
conclusion. 

4.  Security  lolders  who  desire  to 
communicate  directly  with  individual 
directors,  conmittees,  and  independent 
members  of  b(  )ards  are  often  uncertain 
of  the  proced«  ires  to  follow  to  contact 
directors.  As  !  uch,  we  have  proposed 
requiring  disc  losure  with  regard  to 
security  hold<  r  communications  with 
board  membei  s.  If  no  director  accepts 
communicatic  ns  individually,  should 
the  company  i  iisclose  why?  Should 
companies  be  required  to  disclose  the 
process  they  i  se  to  record  and  keep 
security  holde  r  communications? 

5.  We  have  )roposed  requiring 
disclosure  of  1  he  means  by  which 
companies  "filter"  security  holder 
requests  to  co  nmunicate  with  board 
members.  She  uld  there  be  disclosure  of 
the  specific  pi  rson  who  determines 
which  commi  nications  are  sent  to 
board  membei  s?  Should  there  be 
disclosing  of  i  whether  management 
plays  a  role  ir  "filtering"  the  seciuity 
holder  communications  that  are 
intended  for  c  irectors? 

6.  We  have  proposed  requiring 
disclosiu^  reg  uding  any  material 
actions  taken  n  response  to  security 
holder  communications.  Are  there  any 
categories  of  c  ommunications  or  actions 
that  should  bt  excluded  from  coverage 
of  the  rule?  F<  r  example,  should  the 
rule  only  app!  y  to  formal  petitions  to 
the  entire  boa  d?  Should  this  rule 
address  speci;  ically  security  holder 
proposals  unc  er  Exchange  Act  Rule 
14a-8?  For  ex  unple,  should  the  rule 
make  clear  thiit  disclosure  is  not 
required  with  regard  to  communications 
relating  to  pre  posals  under  Exchange 
Act  Rule  14a- B?  Alternatively,  should 
those  commuj  lications  be  included 


specifically  within  the  disclosure 
requirement? 

7.  Do  companies  currentiy  provide  a 
means  for  allowing  security  holders  to 
communicate  with  board  members?  If 
so,  how  effective  have  these  methods 
been  in  improving  board  accountability, 
board  responsiveness,  and  corporate 
governance  policies?  Is  it  easier  for 
larger  minority  security  holders  to 
commimicate  with  board  members? 

8.  Because  not  all  companies  would 
be  subject  to  any  listing  requirements 
that  would  allow  security  holders  to 
communicate  with  board  members, 
would  a  disclosiue  requirement  alone 
be  sufficient  with  regard  to  companies 
hot  subject  to  those  listing 
requirements? 

9.  Should  communications  with  board 
members  that  are  addressed  in  the 
disclosure  requirements  be  limited  to 
independent  directors  or  extend  to  the 
entire  board? 

10.  We  are  using  the  term 
"communications"  very  broadly  to 
discoiu-age  companies  from  taking  a 
formalistic  view  as  to  disclosiue 
regarding  which  communications  are 
relayed  and  considered.  We  do  not, 
however,  intend  this  disclosure 
standard  to  require  disclosure  regarding 
communications  with  the  board  of 
directors  from  management  of  the 
company,  employees  of  the  company,  or 
other  agents  of  the  company,  where 
such  persons  happen  also  to  be  seciuity 
holders.  Should  we  include  a  specific 
Limitation  on  the  term 
"communications"  in  this  disclosure 
standard?  If  so,  how  do  we  prevent 
companies  from  taking  an  unduly 
restrictive  view  of  the  term 
"commimications"  for  purposes  of  this 
disclosure  standard? 

11.  The  proposed  rules  relating  to 
communications  are  disclosure 
standards  only  and  would  not  require 
companies  to  establish  procedures  for 
security  holders  to  communicate  with 
directors.  Should  we  nonetheless 
provide  guidance  to  companies  or 
otherwise  address  what  we  would  view 
as  appropriate  procedures  for 
companies  to  implement  with  regard  to 
security  holder  communications  with 
board  members?  If  so,  what  procedures 
would  be  most  appropriate  and  why? 
What  would  be  the  cost  to  cojnpanies  of 
implementing  and  maintaining  such 
procedures?  How  much  time  would 
directors  and  other  company  personnel 
be  required  to  expend  in  implementing 
and  maintaining  such  procedures?  What 
other  unintended  burdens  or  other 
consequences  would  fall  on  directors  as 
a  result  of  such  procedures?  Could  we 
give  useful  guidance  in  this  area  and,  if 
so,  how? 


C.  Investment  Companies 

We  are  proposing  to  apply  the  new 
disclosure  requirements  regarding  board 
nominating  committees  and  security 
holders'  communications  with  members 
of  boards  to  proxy  statements  of 
investment  companies  {"funds").'*^ 
Funds  are  currentiy  required  to  comply 
with  Exchange  Act  Schedule  14 A  when 
soliciting  proxies,  including  proxies 
relating  to  the  election  of  directors.*' 
Item  22{b)(14}(iv)  of  Exchange  Act 
Schedule  14A  requires  funds  to  disclose 
the  same  information  about  nominating 
committees  that  is  currentiy  required  for 
operating  companies  by  Item  7(d)(2). 5° 
As  with  operating  companies,  the 
enhanced  disclosure  provided  by  the 
amendments  may  benefit  fund  security 
holders  by  improving  the  transparency 
of  the  nominating  process  and  board 
operations,  as  well  as  increasing 
security  holders'  understanding  of  the 
funds  in  which  they  invest. 

The  proposals  would  require 
disclosure  as  to  whether  or  not  the 
members  of  a  fund's  nominating 
committee  are  "interested  persons"  of 
the  fund  as  defined  in  Section  2  (a)  (19) 
of  the  Investment  Company  Act,^'  rather 
than  independent  under  the  listing 
standards  of  a  national  securities 
exchange  or  national  securities 
association,  as  in  the  case  of  operating 
companies.52  We  are  requiring 
disclosure  with  respect  to  the  Section 
2(a)(19)  test  for  members  of  nominating 
committees  for  funds  because  that  test  is 
tailored  to  capture  the  broad  range  of 
affiliations  with  investment  advisers, 
principal  underwriters,  and  others  that 
are  relevant  to  "independence"  in  the 
case  of  funds. 


■"•  See  proposed  Paragraphs  (e)  of  Item  7  and  (b) 
of  Item  22  of  Exchange  Act  Schedule  14A. 

<»See  Investment  Company  Act  of  1940  Rule 
20a-l|l7  CFR  27O.20a-l)  (requiring  hinds  to 
comply  with  Regulation  14A  |17  CFR  240.14a-l  •' 
14a-10ll),  Schedule  14A.  and  all  other  rules  and 
regulations  adopted  pursuant  to  Section  14(aJ  of  the 
Exchange  Act  (15  U.S.C.  78nl  that  would  be 
applicable  to  a  proxy  solicitation  if  it  were  made  in 
respect  of  a  security  registered  pursuant  to  Section 
12  of  the  Exchange  Act  |15  U.S.C.  781)). 

5°  Funds  are  subject  to  Items  7  and  22(b)  of 
Exchange  Act  Schedule  14A  when  soliciting 
proxies  regarding  the  election  of  directors. 
Currently,  in  lieu  of  the  disclosure  required  by 
Paragraphs  (aHd)(2)  of  Item  7,  funds  must  provide 
the  information  required  by  Item  22(b).  See 
Paragraph  (e)  of  Item  7.  The  Commission's 
proposals  would  amend  Paragraph  (e)  of  Item  7  to 
apply  the  disclosure  requirements  regarding 
nominating  committees  in  Paragraph  (d)(2)  of  Item 
7  to  funds,  and  would  delete  the  current  disclosure 
requirement  regarding  nominating  committees  in 
Paragraph  (b)(14)(iv)  of  Item  22  as  duplicative. 

51 15  U.S.C  80a-2(a)(19). 

52  Proposed  Item  22(b)(14)(ii)  of  Exchange  Act 
Schedule  14A. 
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Questions  Regarding, t^  Applicatioa  of 
the  Proposals  to  Funds 

1.  Should  the  proposed  amendments 
that  would  require  disclosure  regarding 
the  operations  of  board  nominating 
committees  apply  to  funds?  Should  the 
proposed  amendments  that  would 
require  new  disclosure  concerning  the 
means  by  which  security  holders  may 
communicate  with  members  of  boards 
apply  to  funds?  Are  there  any  aspects  of 
the  proposed  amendments  that  should 
be  modified  in  the  case  of  funds? 

2.  Should  we  apply  the  "interested 
person"  standard  of  Section  2(a)(19)  of 
the  Investment  Company  Act  in 
requiring  disclosure  regarding  the 
independence  of  members  of  a  fund's 
nominating  committee?  Should  we 
instead  apply  a  different  standard  to 
funds,  such  as  the  listing  standards  of 
national  securities  exchanges  or 
national  securities  associations? 

D.  General  Request  for  Comment 

We  request  and  encourage  any 
interested  person  to  submit  comments 
regarding: 

•  The  proposed  amendments  that  are 
the  subject  of  this  release; 

•  Additional  or  different  changes;  or 

•  Other  matters  that  may  have  an 
effect  on  the  proposals  contained  in  this 
release. 

We  request  comment  from  the  point 
of  view  of  companies,  investors,  and 
other  market  participants.  With  regard 
to  any  comments,  we  note  that  such 
comments  are  of  great  assistance  to  our 
rulemaking  initiative  if  accompanied  by 
supporting  data  and  analysis  of  the 
issues  addressed  in  those  comments,  as 
well  as  a  discussion  of  specific 
alternatives  if  applicable. 

m.  Paperwork  Reduction  Act 

A.  Background 

The  proposed  amendments  to 
Exchange  Act  Schedule  14A  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
("PRA").53  We  are  submitting  the 
proposal  to  the  Office  of  Management 
and  Budget  ("OMB")  for  review  in 
accordance  with  the  PRA."'''  The  tities 
for  the  collections  of  information  are: 

(1)  "Proxy  Statements — Regulation 
14A  (Commission  Rules  14a-l  through 
14a-15  and  Schedule  14A)"  (OMB 
Conti-ol  No.  3235-0059); 

(2)  "Information  Statements — 
Regulation  14C  (Commission  Rules  14c- 


1  through  14c-7ji|nd  Schedule  14C)"55 
(OMB  Control  No.  3235-0057);  and 

(3)  "Rule  20a-l  under  the  Investment 
Company  Act  of  1940,  Solicitations  of 
Proxies,  Consents  and  Authorizations" 
(OMB  Control  No.  3235-0158).56  The 
first  two  tities  were  adopted  pursuant  to 
the  Exchange  Act  and  set  forth  the 
disclosure  requirements  for  proxy  and 
information  statements  filed  by 
companies  to  ensure  that  investors  can 
make  informed  voting  or  investing 
decisions.s'^  The  third  titie  was  adopted 
pursuant  to  the  Investment  Company 
Act  and  concerns  the  solicitation  of 
proxies,  consents  and  authorizations 
with  respect  to  securities  issued  by 
registered  investment  companies.  The 
hours  and  costs  associated  with 
preparing,  filing,  and  sending  these 
schedules  constitute  reporting  and  cost 
burdens  imposed  by  each  collection  of 
information.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  uiiless  it  displays  a 
currentiy  valid  control  number. 

Under  the  proposals,  we  would 
expand  the  disclosure  that  is  currentiy 
required  in  company  proxy  or 
information  statements  regarding  the 
functions  of  a  company's  nominating 
committee.  In  addition,  the  proposals 
would  require  disclosure  regarding  the 
policies  and  procedures  regarding 
security  holder  commimications  with 
the  board  of  directors.  Compliance  with 
the  proposed  disclosure  requirements 
would  be  mandatory.  There  would  be 
no  mandatory  retention  period  for  the 
information  disclosed,  and  responses  to 
the  disclosure  requirements  would  not 
be  kept  confidential. 


"44  U.S.C.  3501  etseg. 

"44  U.S.C  3507(d)  and  5  CFR  1320.11. 


55  Exchange  Act  Schedule  14C  requires  disclasure 
of  some  items  of  Exchange  Act  Schedule  14A. 
Therefore,  while  we  are  not  proposing  to  amend  the 
text  of  Exchange  Act  Schedule  14C,  the  proposed 
amendments  to  Exchange  Act  Schedule  14A  must 
also  be  reflected  in  the  PRA  burdens  for  Exchange 
Act  Schedule  14C. 

56  Investment  Company  Act  Rule  20a-l  requires 
registered  investment  companies  to  comply  with 
Exchange  Act  Regulation  14A  or  14C,  as  applicable. 
Therefore,  the  annual  responses  to  Investment 
Company  Act  Rule  20a-l  reflect  the  number  of 
proxy  and  information  statements  that  are  filed  by 
registered  investment  companies. 

5'  The  proxy  rules  apply  only  to  domestic 
companies  with  equity  securities  registered  under 
Section  12  of  the  Exchange  Act  and  to  investment 
companies  registered  under  the  Investment 
Company  Act  (15  U.S.C.  80a  et  seq.].  There  is  a 
discrepancy  between  the  number  of  annual  reports 
by  reporting  companies  and  the  number  of  proxy 
and  information  statements  filed  with  the 
Commission  in  any  given  year.  This  is  because 
some  companies  are  subject  to  reporting 
requirements  by  virtue  of  Section  15(d)  of  the 
Exchange  Act  (15  U.S.C.  78o],  and  therefore  are  not 
covered  by  the  proxy  rules.  In  addition,  companies 
that  are  not  listed  on  a  national  securities  exchange 
or  Nasdaq  may  not  hold  annual  meetings  and 
therefore  would  not  be  required  to  file  a  proxy  or 
information  statement. 


For  purposes  of  the  PRA,  we  estimate 
the  annual  incremental  paperwork 
burden  for  all  companies  to  prepare  the 
disclosure  that  would  be  required  under 
our  proposals  to  be  approximately 
19,557  hours  of  company  personnel 
time  and  a  cost  of  approximately 
$1,955,000  for  the  services  of  outside 
professionals.^*  That  estimate  includes 
the  time  and  the  cost  of  preparing 
disclosure  that  has  been  appropriately 
reviewed  by  executive  officers,  the 
disclosure  committee,  in-house  counsel, 
outside  counsel,  and  members  of  the 
board  of  directors.  ^^  Because  the  current 
rules  already  require  a  company  to 
collect  and  disclose  information  about 
the  composition,  functions  and  policies 
and  procedures  of  its  nominating 
committee,  the  proposed  disclosure 
should  not  impose  significant  new  costs 
for  the  collection  of  information. 

We  derived  the  above  estimates  by 
estimating  the  total  amount  of  time  it 
would  take  a  company  to  prepare  and 
review  the  proposed  disclosure.  We 
estimate  that  over  a  three-year  time 
period,  the  annual  incremental 
disclosure  burden  would  be  an  average 
of  3  hours  per  form.  This  estimate  is 
based  on  the  assumption  that  companies 
spend  a  greater  amount  of  time 
preparing  the  disclosure  in  year  one  and 
will  become  more  efficient  in  preparing 
the  disclosure  over  the  next  two  years.^ 
This  estimate  represents  the  average 
burden  for  all  companies,  both  large  and 
small,  that  are  subject  to  the  proxy  rules. 
We  expect  that  the  disclosure  burden 
could  be  greater  for  larger  companies 
and  lower  for  smaller  companies.  The 
estimate  also  has  been  adjusted  to 
reflect  the  fact  thct  not  all  proxy  and 
information  statements  involve  action  to 
be  taken  with  respect  to  the  election  of 
directors,  and  therefore  would  not 
require  companies  to  provide  the 
proposed  disclosure.^' 


5*  For  convenience,  the  estimated  PRA  hour 
burdens  have  been  rounded  to  the  nearest  whole 
number. 

5^  In  connection  with  other  recent  rulemakings, 
we  have  had  discussions  with  several  private  law 
firms  to  estimate  an  hourly  rate  of  S300  as  the  cost 
of  outside  professionals  that  assist  companies  in  ^ 
preparing  these  disclosures. 

""We  estimate  that  it  will  take  6  hours  to  prepare 
the  disclosure  in  year  one,  3.13  hours  in  year  two, 
and  2.03  hours  in  year  three. 

■>  We  estimate  that  20%  of  all  proxy  and 
information  statements  do  not  include  disclosure 
about  directors.  This  estimate  is  based  on  the 
proportion  of  preliminary  proxy  statements  (o 
definitive  proxy  statements  filed  in  our  2002  fiscal 
year  (2,555/8.639=30%).  which  has  been  adjusted 
downward  by  10%  to  reflect  the  bet  that  some 
preliminary  proxy  statements  contain  disclosure 
about  directors.  Registrants  do  not  file  preliminary 
proxy  statements  for  security  holder  meetings 
where  the  matters  to  be  acted  upon  involve  only  the 

Continued 
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B.  Revisions 
Burden  Estiihaias 


to  PBA  Reporting  and  Cost 


Table  1  be 
incremental 
of  the 
and  in  cost 
statements 
Investment 


ow  illustrates  the 
mnual  compliance  burden 
collection  of  information  in  hours 
proxy  and  information 
uhder  the  Exchange  Act  and 
C  ompany  Act.  The  burden 


was  calciilated  by  multiplying  the 
estimated  nimiber  of  responses  by  the 
estimated  average  number  of  hours  each 
entity  spends  completing  the  form.  We 
have  based  our  estimated  nimiber  of 
annual  responses  on  the  actual  number 
of  filers  during  the  2002  fiscal  year.  We 
estimate  that  75%  of  the  burden  of 
preparation  is  carried  by  the  company 


internally  and  that  25%  of  the  burden 
of  preparation  is  carried  by  outside 
professionals  retained  by  the  company 
at  an  average  cost  of  $300  per  hour.  The 
portion  of  the  burden  carried  by  outside 
professionals  is  reflected  as  a  cost,  while 
the  portion  of  the  burden  carried  by  the 
company  internally  is  reflected  in 
hoiu-s. 


Table  1  .—Calculation  of  Incremental  PRA  Burden  Estimates 


SCH  14A  ... 

SCH  14C  .. 

Rule  20a-1 

Total ... 


Annual  re- 
sponses 

(A) 

7,188 

446 

1,058 

8,692 


Incremental 
hours/form 


(B) 


3.00 
3.00 
3.00 


Incremental  burden 

(C)  =  (A)  X  (B) 
21,564.00 
1,338.00 
3.174.00 


75  percent  company 

(D)  =  (C)  X  0.75 
16.173 
1,004 
2,381 
19,557 


25  percent  profes- 
sional 

(E)  =  (C)x0.25 
5,391.00 
334.50 
793.50 


$300  Prof,  cost 

(F)  =  (E)  X  $300 
$1,617,300.00 
$100,350.(X) 
$238,050.00       • 
$1,955,700.00 


\. 


C.  Solicitatjc  n  of  Comment 

Pursuant  to  44  U.S.C.  3506(c)(2)(B). 
we  solicit  co  nments  to:  (i)  Evaluate 
whether  the  jroposed  collection  of 
information  s  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  inch  ding  whether  the 
information  ^  vill  have  practical  utility; 
(ii)  evaluate  I  he  accuracy  of  oui  estimate 
of  the  burdei  of  the  proposed  collection 
of  information:  (iii)  determine  whether 
there  are  waj  s  to  enhance  the  quality, 
utility  and  cl  irity  of  the  information  to 
be  collected:  and  (iv)  evaluate  whether 
there  are  wa)  s  to  minimize  the  burden 
of  the  collect  on  of  information  on  those 
who  are  to  re  ;pond.  including  through 
the  use  of  au  omated  collection 
techniques  o  other  forms  of  information 
technology. 

Persons  su  )mitting  comments  on  the 
collection  of  information  requirements 
should  direcl  the  comments  to  the 
Office  of  Mai  agement  and  Budget, 
Attention:  De  sk  Officer  for  the 
Securities  an  i  Exchange  Commission, 
Office  of  Infc  rmation  and  Regulatory 
Affairs,  Was!  ington,  DC  20503,  and 
should  send  i  copy  to  Jonathan  G.  Katz, 
Secretary,  Se  :urities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609,  with 
reference  to  I  Hq  No.  S7-14-03. 
Requests  for  naterials  submitted  to 
OMB  by  the  (Commission  with  regard  to 
these  coUecti  ons  of  information  should 
be  in  writing  refer  to  File  No.  S7-14— 
03,  and  be  su  Dmitted  to  the  Securities 
■  and  Exchang ;  Commission,  Records 
Management  Office  of  Filings  and 
Information  I  lervices,  450  Fifth  Street, 
NW.,  Washir  gton,  DC  20549.  OMB  is 


election  of  direc^rs 
*  Exchange  Act 
«2  See  Press  R^' 


'required  to  make  a  decision  concerning 
the  collection  of  information  between  30 
and  60  days  after  publication  of  this 
release.  Consequently,  a  comment  to 
OMB  is  best  assiued  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication. 

rv.  Cost-Benefiit  Analysis 

A.  Background 

On  April  14.  2003.  the  Commission 
directed  the  Division  of  Corporation 
Finance  to  formulate  possible  changes 
in  the  proxy  rules  and  regulations 
regarding  procedures  for  the  election  of 
directors  ^2  anj  on  May  1.  2003,  the 
Commission  solicited  public  views  on 
that  undertaking.**^  Submissions  ft'om 
the  public  on  this  matter  identified  two 
particular  areas  of  concern:  the  process 
for  nominating  candidates  for  election 
as  directors  and  the  ability  of  security 
holders  to  commimicate  effectively  with 
the  board  of  directors.  After  considering 
all  of  the  comments  on  this  matter,  the 
Commission  is  proposing  to  expand 
disclosure  in  company  proxy  statements 
regarding  the  nominating  committees  of 
boards  of  directors  and  communications 
between  security  holders  and  directors. 

Currently,  companies  must  state 
whether  or  not  they  have  a  nominating 
conunittee  and.  if  so,  must  identify  the 
members  of  the  nominating  committee, 
state  the  number  of  committee  meetings 
held,  and  briefly  describe  the  functions 
performed  by  such  committees.^*  In 
addition,  if  a  company  has  a  nominating 
or  similar  committee,  it  must  state 
whether  the  committee  considers 
nominees  recommended  by  security 
holders  and,  if  so,  must  describe  how 


security  holders  may  submit 
recommended  nominees.^^  However, 
having  reviewed  the  existing  proxy 
rules  and  submissions  from  public 
commenters,  we  believe  reforms  may  be 
necessary  to  improve  the  current 
disclosure  regime.  The  proposed 
disclosures  are  designed  to  build  upon 
existing  disclosure  requirements  to 
elicit  a  more  detailed  discussion  of  the 
policies  and  procedures  of  the 
nominating  committee  as  well  as  the 
means  by  which  security  holders  can 
communicate  with  the  board  of 
directors. 

The  intent  of  the  proposed  disclosure 
requirements  is  to  enhance  transparency 
of  the  policies  of  boards  of  directors, 
with  the  goal  of  providing  security 
holders  a  better  understanding  of  the 
functions  and  activities  of  the  boards  of 
the  companies  in  which  they  invest.  For 
example,  the  proposal  relating  to 
nominating  committees  would  require 
disclosure  about  the  source  of  director 
candidates  and  the  level  of  scrutiny 
applied  to  each  candidate.  The  proposal 
relating  to  security  holder 
communications  with  directors  seeks  to 
strengthen  the  association  among 
security  holders  and  directors.  For 
example,  the  proposed  disclosure  would 
inform  security  holders  of  the  manner  in 
which  to  send  communications  to  the 
board.  Moreover,  the  proposals  aim  to 
enable  investors  to  better  evaluate  a 
company's  responsiveness  to  security 
holder  issues  and  inquiries  by 
illimiinating  the  degree  of  director 
involvement  with  security  holder 
concerns. 

The  Commission  has  considered  a 
variety  of  reforms  to  achieve  its 


or  other  specified  matters.  See 
14a-6  |17  CFR  240.14a-6l. 
ease  No.  2003-46  (April  14.  2003). 


63  See  Release  No.  34-47778  (May  1,  2003)  (68  FR 
24530). 


•x  See  Paragraph  (d)(1)  of  Item  7  of  Exchange  Act 
Schedule  14A. 
6s  See  id.  at  Paragraph  (d)(2). 


Federal  Register/ Vol.  S8,  No.  157 /Thursday.  August  14,  2003 / Proposed  Rules 


48783 


regulatory  objectives.  As  one  possible 
approach,  we  considered  requiring 
companies  to  include  the  security 
holder's  proxy  card  in  the  company 
mailing.  Alternatively,  we  considered 
amending  or  reinterpreting  Exchange 
Act  Rule  14a-8{i}(8)  ^  to  allow  security 
holder  proposals  requesting  access  to 
the  corporation's  proxy  card  for  the 
purpose  of  making  nominations.  As  an 
initial  step  in  our  efforts  to  reform  the 
rules  and  regulations  regarding  security 
holder  oversight  of  the  companies  in 
which  they  invest,  the  current  proposals 
take  a  more  measured  approach  by 
building  on  existing  disclosure 
requirements. 

B.  Benefits 

The  proposed  rules  would  benefit 
security  holders  because  they  will  assist 
security  holders  in  better  understanding 
their  rights  of  ownership  by  focusing 
attention  on  the  scope  and  efficacy  of 
the  policies  and  procedures  that 
companies  maintain  to  nominate 
directors  and  to  enable  security  holders 
to  communicate  with  directors.  The 
more  precise  disclosiu^  requirements  in 
the  proposals  will  promote  more 
consistent  disclosure  among  a  cross- 
section  of  public  companies  because 
they  will  have  greater  certainty  as  to  the 
required  disclosure.  In  addition, 
increasing  the  amount  and  quality  of 
information  available  to  investors 
concerning  board  policies  and 
procedures  may  improve  investor 
confidence  because  investors  may  be 
able  to  identify  the  degree  to  which 
companies  are  responsive  to  security 
holder  concerns.  By  providing  greater 
transparency  of  board  policies,  we 
anticipate  that  the  proposals  would 
allow  investors  to  make  more  informed 
choices  when  deciding  how  to  invest. 

To  the  extent  that  security  holders 
would  rather  invest  in  companies  with 
boards  that  maintain  policies  and 
procediu-es  that  provide  greater  security 
holder  oversight,  companies  may  have 
incentives  to  adopt  more  meaningful 
policies  and  procedures  regarding 
director  nominations  and  security 
holder  communications.  The  proposed 
rules  also  may  encourage  companies  to 
consider  their  existing  policies  in 
relation  to  policies  adopted  by  other 
companies  and  could  facilitate 
competition  among  companies  to  adopt 
policies  that  reduce  costs  to  security 
holders.  For  example,  if  security  holder 
board  nominees  are  given  adequate 
consideration  through  the  nominating 


process,  a  securtty  holder  may  choose  to 
submit  its  candidate  to  the  nominating 
committee  rather  than  incur  the  expense 
of  soliciting  proxies  to  support  the 
nominee.  Moreover,  the  proposed 
disclosure  of  the  maimer  in  which 
security  holders  can  send 
communications  to  the  board  may 
encourage  a  less  costly  communication 
process  for  providing  recommendations 
to  the  board  than  the  current  process 
embodied  in  Exchange  Act  Rule  14a-8. 

Request  for  Comment 

•  We  solicit  quantitative  data  to  assist 
oiu-  assessment  of  the  benefits  of 
increased  disclosure  regarding 
nominating  committees  and  security 
holder-director  commimications. 

•  Are  there  any  public  companies 
that  currently  provide  information  to 
the  public  regarding  their  policies  and 
procedvues  related  to  the  functioning  of 
the  nominating  committee  or  security 
holder  communications  with  directors? 
If  so.  is  there  any  data  on  whether 
investors  find  this  information  to  be 
useful? 

C.  Costs 

The  proposed  rules  would  impose 
new  disclosure  requirements  on 
companies  subject  to  the  proxy  rules.^^ 
We  estimate  that  complying  with  the 
proposed  disclosures  would  entail  a 
relatively  small  financial  burden.  The 
proposed  disclosures  are  designed  to 
build  upon  existing  disclosure 
requirements  to  elicit  a  more  detailed 
discussion  of  the  functions  of  the 
nominating  committee  as  well  as  the 
means  by  which  security  holders  can 
communicate  with  the  board  of 
directors.  Thus,  the  task  of  complying 
with  the  proposed  disclosure  could  be 
performed  by  the  same  person  or  group 
of  persons  responsible  for  compliance 
under  the  ciurent  rules.  Because  the 
current  rules  already  require  a  company 
to  collect  and  disclose  information 
about  the  composition,  fimctions  and 
policies  and  procedures  of  its 
nominating  committee,  the  proposed 
disclosure  should  not  impose  significant 
new  costs  for  the  collection  of 
information. 

For  purposes  of  the  PRA,  we  estimate 
the  annual  incremental  paperwork 
burden  for  all  companies  to  prepare  the 
disclosure  that  would  be  required  luider 
our  proposals  to  be  approximately 
19,557  hours  of  company  personnel 
time  (2.25  hours  per  company),*'^  which 


translates  into  an  estimated  cost  of 
$1,662,000  ($191  per  company).»8  We 
also  estimate  a  cost  of  approximately 
$1,955,000  for  the  services  of  outside 
professionals  ($225  per  company). ^^ 
The  figures  above  include  the  estimated 
burdens  for  investment  companies.  For 
investment  companies,  we  estimate  the 
incremental  burden  to  be  2,381  hours  of 
company  personnel  time  (2.25  hours  per 
company),  which  translates  into  an 
estimated  cost  of  $202,385  ($191  per 
company).  We  also  estimate  a  cost  for 
investment  companies  of  approximately 
$238,050  for  the  services  of  outside 
professionals  ($225  per  company).  To 
the  extent  that  the  proposals  influence 
corporate  behavior,  however,  the  costs 
would  extend  beyond  a  disclosure 
burden.  For  example,  companies  may 
incur  additional  costs  in  institutiiig 
more  responsive  policies  and 
procedures  regarding  director 
nominations  and  seciuity  holder 
communications.  We  have  not  included 
these  costs  in  our  analysis  of  the 
additional  disclosure  requirement,  but 
have  sought  comment  regarding  such 
costs  and  related  matters. 

Request  for  Comment 

•  What  are  the  direct  and  indirect 
costs  associated  with  the  proposed 
rules? 

•  What  are  the  costs  in  the  first  year 
of  compliance  versus  subsequent  years? 

•  To  the  extent  that  the  proposals 
influence  corporate  behavior,  what  costs 
would  a  company  incur  to  institute 
responsive  policies  and  procedures 
regarding  director  nominations  and 
security  holder  communications? 

•  We  solicit  quantitative  data  to  assist 
our  assessment  of  the  costs  associated 
with  increased  disclosure  regarding 
nominating  committees  and  security 
holder-director  communications. 

D.  Small  Business  Issuers 

Although  the  proposed  rules  apply  to 
small  business  issuers,  we  do  not 
anticipate  any  disproportionate  impact 
on  small  business  issuers.  Like  other 
issuers,  small  business  issuers  should 
incur  relatively  minor  compliance  costs, 
and  should  find  it  unnecessary  to  hire 
extra  personnel.  The  issues  of  corporate 
accoimtability  and  security  holder  rights 
affect  small  companies  as  much  as  they 
affect  large  companies.  Thus,  we  do  not 


6«  Exchange  Act  Rule  14a-8(i)(8)  permits  a 
company  to  exclude  a  security  holder  proposal  from 
its  proxy  statement  if  the  proposal  "relates  to  an 
election  for  membership  on  the  company's  board  of 
directors  or  analogous  governing  body." 


*'  The  proxy  rules'apply  only  to  domestic 
companies  with  equity  securities  registered  under 
Section  12  of  the  Exchange  Act  and  to  investment 
companies  registered  under  the  Investment 
Company  Act. 

6«  3  hours  X  75%  =  2.25  hours. 


^  We  estimate  the  average  hourly  cost  of  in-house 
personnel  to  be  $85.  This  cost  estimate  is  based  on 
data  obtained  from  The  SIA  Report  on  Management 
and  Professional  Earnings  in  the  Securities  Industry 
(Oct.  2001). 

'0  In  connection  with  other  recent  rulemakings, 
we  have  had  discussions  with  several  private  law 
firms  to  estimate  an  hourly  rate  of  S300  as  the  cost 
of  outside  professionals  that  assist  companies  in 
preparing  these  disclosures. 
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oelieve  that  applying  the  proposed  rules 
to  small  business  issuers  would  be 
inconsistent  [with  the  policies 
imderlying  the  small  business  issuer 
disclosure  s]  stem. 

E.  Request  fc  r  Comments 

To  assist  the  Conunission  in  its 
evaluation  of  the  costs  and  benefits  of 
the  proposeq  disclosure  discussed  in 
this  release,  we  request  that  commenters 
provide  view  s  and  data  relating  to  any 
costs  and  bei  lefits  associated  with  the 
proposed  ru^s. 

V.  Consideration  of  Burden  on 
Competition  and  Promotion  of 
Efficiency,  Cbmpetition  and  Capital 
Formation 

Section  23  a)(2)  of  the  Exchange 
Act  ^'  requin  ss  us,  when  adopting  rules 
under  the  Ex  change  Act,  to  consider  the 
impact  that  a  ny  new  rule  would  have  on 
competition.  In  addition.  Section 
23(a](2)  prohibits  us  from  adopting  any 
rule  that  wo\  ild  impose  a  burden  on 
competition  aot  necessary  or 
appropriate  i  t  furtherance  of  the 
purposes  of  1  he  Exchange  Act.  The 
proposed  rul  ss  are  intended  to  make 
information  t  ibout  the  functions  of  a 
company's  n  sminating  committee  of  the 
board  of  directors,  as  well  as  the  ability 
of  security  holders  to  communicate  with 
the  board  of  directors,  more  transparent 
to  investors.  We  anticipate  that  the 
proposed  rules  would  provide  increased 
information  fipon  which  to  evaluate  the 
functioning  (if  boards  of  directors  and 
make  investment  decisions.  The 
proposed  rules  may  affect  competition 
because  theyj  would  allow  companies  to 
consider  ther  existing  policies  in 
relation  to  policies  adopted  by  other 
companies.  As  a  result,  companies  may 
compete  to  adopt  policies  that 
effectively  bj  lance  security  holder  and 
director  intei  ests  and  therefore  attract 
investors. 

We  have  ic  entified  one  possible  area 
where  the  pr  )posed  rules  could 
potentially  p  ace  a  burden  on 
competition.  The  proposed  disclosiu-e 
would  enabh  ( investors  to  compare 
companies'  p  olicies  and  procedures  for 
director  nom  inations  and 
communicat:  ons  with  directors.  To  the 
extent  that  ir  vestors  would  place  a 
premium  on  i  company  that  provides 
security  hole  ers  with  favorable  director 
nomination  <  nd  commimication 
procedxu'es.  <  company  would  be  at  a 
disadvantage  to  other  companies  who 
maintain  moi  e  favorable  procediu^s.  We 
request  comi  lent  regarding  the  degree  to 
which  oxu-  pi  oposed  disclosiue 
requirements  would  create 


"  15  U.S.C  7«  inr(a)(2) 


competitively  harmful  effects  upon      'li 
public  companies,  and  how  to  minimize 
those  effects.  We  also  request  comment 
on  any  disproportionate  cross-sectional 
biu-dens  among  the  firms  affected  by  our 
proposals  that  could  have  anti- 
competitive effects. 

Section  3(f)  of  the  Exchange  Act  '^ 
and  Section  2(c)  of  the  Investment 
Company  Act  ^^  require  us,  when 
engaging  in  rulemaking  that  requires  us 
to  consider  or  determine  whether  an 
action  is  necessary  or  appropriate  in  the 
public  interest,  to  consider,  in  addition 
to  the  protection  of  investors,  whether 
the  action  will  promote  efficiency, 
competition  and  capital  formation.  We 
believe  the  proposed  disclosure  will 
make  information  about  the  operation  of 
a  company's  director  nomination 
process  more  transparent.  In  addition, 
disclosure  regarding  the  means  by 
which  seciuity  holders  may 
communicate  directiy  with  a  company's 
board  of  directors  may  increase  seciuity 
holder  involvement  in  the  companies  in 
whic'i  they  invest.  As  a  result,  we 
believe  that  investors  may  be  able  to 
evaluate  a  company's  board  of  directors 
more  effectively  emd  make  more 
informed  investment  decisions.  We 
believe  that  as  a  consequence  of  these 
developments,  there  may  be  some 
positive  impact  on  the  efficiency  of 
markets  and  capital  formation.  "The 
possibiUty  of  these  effects,  their 
magnitude  if  they  were  to  occur,  and  the 
extent  to  which  they  would  be  offset  by 
the  costs  of  the  proposals  are  difficult  to 
quantify.  We  request  comment  on  these 
matters  and  how  the  proposed 
amendments,  if  adopted,  would  affect 
efficiency  and  capital  formation. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
to  the  extent  possible. 

VI.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility 
Analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  603.  It  relates 
to  proposed  revisions  to  Items  7  and  22 
of  Exchange  Act  Schedule  14A.  Under 
the  proposals,  we  would  expand  the 
disclosure  that  ciuxentiy  is  required  in 
company  proxy  or  information 
statements  regarding  the  functions  of  a 
company's  nominating  committee.  In 
addition,  the  proposals  would  require 
disclosure  regarding  the  policies  and 
procediu-es  regarding  seciuity  holder 
communications  with  the  board  of 
directors. 


A.  Reasons  for  the  Proposed  Action 

On  April  14,  2003,  the  Commission 
directed  the  Division  of  Corporation 
Finance  to  formulate  possible  changes 
in  the  proxy  rules  and  regulations 
regarding  procediu«s  for  the  election  of 
directors  ^''  and  on  May  1,  2003,  the 
Commission  solicited  public  views  on 
that  imdertaking.^^  Submissions  from 
the  public  on  this  matter  identified  two 
particular  areas  of  concern:  the  process 
for  nominating  candidates  for  election 
as  directors  and  the  ability  of  seciuity 
holders  to  communicate  effectively  with 
the  board  of  directors.  After  considering 
all  of  the  comments  on  this  matter,  the 
Commission  is  proposing  to  expand 
disclosure  in  company  proxy  statements 
regarding  the  nominating  committees  of 
boards  of  directors  and  communications 
between  security  holders  and  directors. 

CurrenUy,  companies  must  state 
whether  or  not  they  have  a  nominating 
committee  and,  if  so,  must  identify  the 
members  of  the  nominating  committee, 
state  the  number  of  committee  meetings 
held,  and  briefly  describe  the  functions 
performed  by  such  committees. ^^  In 
addition,  if  a  company  has  a  nominating 
or  similar  committee,  it  must  state 
whether  the  committee  considers 
nominees  recommended  by  seciuity 
holders  and,  if  so,  must  describe  how 
security  holders  may  submit 
recommended  nominees.  ^^  The 
proposed  disclosures  are  designed  to 
build  upon  existing  disclosure 
requirements  to  elicit  a  more  detailed 
discussion  of  the  pohcies  and 
procedures  of  the  nominating  committee 
as  well  as  the  means  by  which  security 
holders  can  communicate  with  the 
board  of  directors. 

B.  Objectives 

The  proposed  disclosure  requirements 
are  designed  to  enhance  transparency  of 
the  policies  of  boards  of  directors,  with 
the  goal  of  providing  security  holders  a 
better  understanding  of  the  functions 
and  activities  of  the  boards  of  the 
companies  in  which  they  invest.  For 
example,  the  proposal  relating  to 
nominating  committees  would  require 
disclosure  about  the  source  of  director 
candidates  and  the  level  of  scrutiny 
accorded  to  each  candidate.  The 
proposal  relating  to  security  holder 
communications  with  directors  seeks  to 
strengthen  the  association  among 
security  holders  and  directors.  For 
example,  the  proposed  disclosure  would 
inform  security  holders  of  the  manner  in 


"15  U.S.C.  78c(f). 
"  15  U.S.C.  80a-2(c). 


'<  See  Press  Release  No.  2003-46  (April  14,  2003). 
"  See  Release  No.  34-47778  (May  1,  2003). 
'8  See  Paragraph  (d)(1)  of  Hem  7  of  Exchange  Act 
Schedule  14A. 
"See  id.  at  Paragraph  (d)(2). 
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which  to  send  communications  to  the 
board.  Moreover,  the  proposals  aim  to 
enable  investors  to  better  evaluate  a 
company's  responsiveness  to  security 
holder  issues  and  inquiries  by 
illuminating  the  degree  of  director 
involvement  with  security  holder 
concerns.  The  proposed  disclosure 
requirements  enhance  transparency  of 
the  policies  of  boards  of  directors,  with 
the  goal  of  giving  security  holders  a 
better  understanding  of  the  functions 
and  activities  of  the  boards  of  the 
companies  in  which  they  invest. 

C.  Legal  Basis 

We  are  proposing  the  amendments 
imder  the  authority  set  forth  in  Sections 
3(b),  12,  14,  23(a)  and  36  of  Uie 
Securities  Exchange  Act  of  1934,  as 
amended,  and  Sections  20(a)  and  38  of 
the  Investment  Company  Act  of  1940,  as 
amended. 

D.  Small  Entities  Subject  to  the 
Proposed  Amendments 

The  proposed  amendments  would 
affect  companies  that  are  small  entities. 
Exchange  Act  Rule  0-10(a)^8  defines  a 
company,  other  than  an  investment 
company,  to  be  a  "small  business"  or 
"small  organization"  for  purposes  of  the 
Regulatory  Flexibility  Act  if  it  had  total 
assets  of  $5  million  or  less  on  the  last 
day  of  its  most  recent  fiscal  year.  An 
investment  company  is  considered  to  be 
a  "small  business"  if  it,  together  with 
other  investment  companies  in  the  same 
group  of  related  investment  companies, 
has  net  assets  of  $50  milUon  or  less  as 
of  the  end  of  its  most  recent  fiscal 
year.^^  As  discussed  below,  we  believe 
that  the  proposals  would  affect 
approximately  575,  or  23%,  of  the  small 
entities  that  are  operating  companies. 
We  believe  that  the  proposals  also 
would  affect  approximately  50  of  the 
small  entities  that  are  investment 
companies. 

The  Commission  received  8,692 
separate  proxy  and  information 
statements  in  its  2002  fiscal  year.  We 
estimate  that  6,536,  or  80%,  of  those 
filings  involved  the  election  of  directors, 
and  would  therefore  be  affected  by  the 
proposals.^  Furthermore,  we  estimate 


'» 17  CFR  240.0-1 0(a). 

'9  17CFR270.0-10(a) 

•"We  estimate  that  20%  of  all  proxy  and 
information  statements  do  not  include  disclosure 
about  directors.  This  estimate  is  based  on  the 
proportion  of  preliminary  proxy  statements  to 
de&iitive  proxy  statements  filed  in  our  2002  fiscal 
year  (2,555/8,639=30%),  which  has  been  adjusted 
downward  by  10%  to  reflect  the  fact,  that  some 
preliminary  proxy  statements  contain  disclosure 
about  directors.  Registrants  do  not  file  preliminary 
proxy  statements  for  security  holder  meetings 
where  the  matters  to  be  acted  upon  involve  only  the 
election  of  directors  or  other  specified  matters.  See 
Exchange  Act  Rule  14a-6. 


that  5,257  companies  are  "listed 
issuers"  (as  defined  in  Exchange  Act 
Rule  lOA-3)  that  are  subject  to  the 
proxy  rules.8^  Because  the  relevant 
listing  standards  of  national  securities 
exchanges  and  the  Nasdaq  require  that 
listed  issuers  hold  annual  meetings,  and 
state  law  provides  for  the  election  of 
directors  at  annual  meetings,  we 
estimate  that  at  least  5,257  proxy  and 
information  statements  involve 
elections  of  directors. "^  of  which  less 
than  225  operating  companies  and  less 
than  25  investment  companies 
constitute  "small  entities."*^  Therefore, 
we  deduced  that  1,029  proxy  and 
information  statements  relate  to  the 
election  of  directors  for  companies  that 
are  not  "listed  issuers."**  We  estimate 
that  approximately  352  of  the  proxy  and 
information  statements  for  operating 
companies  that  are  not  "listed  issuers" 
would  be  filed  by  small  entities  affected 
by  the  proposed  rules. ^^  We  also 
estimate  that  approximately  25  of  the 
proxy  and  information  statements  for 
investment  companies  that  are  not 
"listed  issuers"  would  be  filed  by  small 
entities  affected  by  the  proposals. 
Therefore,  we  estimate  that  the 
proposals  would,  in  total,  affect 
approximately  625  small  entities. «« 

We  request  comment  on  the  number 
of  small  entities  that  would  not  be 
impacted  by  our  proposals,  including 
any  available  empirical  data. 

E.  Reporting,  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposals  are  expected  to  result 
in  minimal  additional  costs  to  all 
subject  companies,  large  or  small. 
Because  the  current  rules  already 
require  a  company  to  collect  and 
disclose  information  about  the 
composition,  functions  and  policies  and 
procedures  of  its  nominating  committee, 
the  proposed  disclosure  should  not 


■I  We  derived  this  estimate  from  the  database 
provided  by  the  Center  for  Research  in  Securities 
Prices  at  the  University  of  Chicago  ("CRSP"),  the 
Standard  &  Poors  Research  Insight  Compustat 
Database  ("Compustat")  and  SEC  Form  1392. 

"  See,  e.g.,  Rule  302.00  of  NYSE  listing  standards 
and  Rule  4350(e)  of  Nasdaq  listing  standards. 

■3  Data  obtained  from  Compustat  indicates  tj)at 
there  are  less  than  225  listed  operating  companies 
that  are  small  entities.  Information  compiled  by  the 
Commission  staff  indicates  that  there  are  less  than 
25  listed  investment  companies  that  are  small 
entities. 

"  6,536-5,257-225-25=1 .029. 

*'  This  estimate  is  based  on  the  proportion  of 
small  entities  that  are  reporting  companies  (2,500) 
to  the  total  domestic  companies  quoted  on  the 
OTCBB  or  the  Pink  Sheets  (7,317).  We  derived  the 
latter  figure  from  the  CRSP  database. 

"^The  calculation  for  the  total  number  of  small 
entities  is  as  follows:  225  listed  operating 
companies  -f  25  listed  investment  companies  +  352  __ 
non-listed  operating  companies  -f  25  non-listed 
investment  companies  =  627. 


impose  significant  new  costs  for  the 
collection  of  information.  Thus,  the  task 
of  complying  vrlth  the  proposed 
nominating  committee  disclosure  could 
be  performed  by  the  same  person  tir 
group  of  persons  responsible  for 
compliance  under  the  current  rules  at  a 
minimal  incremental  cost.  Moreover,  if 
a  small  entity  were  to  maintain  a 
process  for  security  holders  to  send 
communications  to  its  board  of 
directors,  company  personnel  would  be 
aware  of  such  procedures  and  the 
disclosure  burden  would  also  be 
minimal.  If  a  small  entity  does  not 
maintain  such  a  process,  then  the 
proposed  disclosure  would  consist  of  a 
statement  that  the  board  does  not  have 
a  communications  process  and  the 
company  would  state  the  specific  basis 
for  the  view  of  the  board  of  directors 
that  it  is  appropriate  for  the  registrant 
not  to  have  such  a  communications 
process.  To  the  extent  that  the  proposals 
influence  corporate  behavior,  however, 
the  costs  would  extend  beyond  a 
disclosure  burden.  For  example, 
companies  may  incur  additional  costs  in 
instituting  more  responsive  policies  and 
procedures  regarding  director 
nominations  and  security  holder 
communications.  The  proposals, 
however,  would  not  mandate  any 
specific  procedures. 

For  purposes  of  the  PRA,  we 
estimated  that  it  will  take  an  average  of 
3  hours  per  year  for  companies,  large 
and  smdl,  to  comply  with  the  proposed 
disclosure.  We  estimated  that  75%  of 
the  compliance  burden  would  be  carried 
by  the  company  internally  and  that  25% 
of  the  compliance  burden  would  be 
carried  by  outside  professionals  retained 
by  the  company.  Thus,  we  estimated  the 
annual  incremental  paperwork  burden 
for  a  company  subject  to  the  proxy  rules 
would  be  2.25  hours  per  company, 
which  translates  into  an  estimated  cost 
of  $191  per  company,*^  and  a  cost  of 
approximately  $225  per  company  for 
the  services  of  outside  professionals.** 

A  cost  of  $416  per  small  entity  may 
not,  however,  constitute  a  significant 
economic  impact.  That  conclusion  is 
based  on  our  analysis  of  1 ,245  small 
entities  available  on  the  Compustat 
database.  We  found  that  the  average 
revenue  of  those  small  entities  is  $2.07 
milUon  per  company.  Therefore,  on 


•'  We  estimate  the  average  hourly  cost  of  in-house 
personnel  to  be  S85.  This  cost  estimate  is  based  on 
data  obtained  from  The  SIA  Report  on  Management 
and  Professional  Earnings  in  the  Securities  Industry 
(Oct.  2001). 

*•  In  connection  with  other  recent  rulemakings, 
we  have  had  discussions  with  several  private  law 
firms  to  estimate  an  hourly  rate  of  $300  as  the  cost 
of  outside  professionals  that  assist  companies  in 
preparing  these  disclosures. 
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average,  the  ( estimated  $416  compliance 
expense  would  constitute 
approximately  .02%  of  a  small  entity's 
revenues.  Wa  encourage  written 
conunents  re  yarding  this  analysis.  We 
solicit  comm  ^nts  as  to  whether  the 
proposed  cha  nges  could  have  an  effect 
that  we  have  not  considered.  We  request 
that  commen  ;ers  describe  the  nature  of 
any  impact  o  i  small  entities  and 
provide  empi  rical  data  to  support  the 
extent  of  the  .mpact. 


F.  Duplicativf, 
Conflicting 


,  Overlapping  or 
Federal  Rules 


We  believe 
conflict  with 
the  proposed 
overlap  with 
requirements 
committees  i 
statements 
because  the 
designed  to 
disclosure 
detailed 


requirements 
the  information 
inclusion  in 


G.  Significani 


that  there  are  no  rules  that 
or  completely  duplicate 
rules.  There  is  a  partial 
[nurent  disclosure 
about  nominating 
proxy  and  information 
.  Ttiis  overlap  is  necessary 
p  roposed  disclosures  are 
ild  upon  existing 
re(  uirements  to  elicit  a  more 
discission.  The  current 

do  not  include  much  of 
specifically  targeted  for 
proposed  rules. 


t  lei 


Alternatives 


The  Regula  tory  Flexibility  Act  directs 
the  Commissi  on  to  consider  significant 
alternatives  t]  lat  would  accomplish  the 
stated  objecti  re,  while  minimizing  any 
significant  ad  t^erse  impact  on  small 
entities.  In  co  rmection  with  the 
proposals,  we  considered  the  following 
alternatives: 

(a)  The  esta  blishment  of  differing 
compliance  o :  reporting  requirements  or 
timetables  th<  t  take  into  account  the 
resoiuces  ava  lable  to  small  entities; 

(b)  The  clai  ification,  consolidation,  or 


We  have  drafted  the  proposed 
disclosure  rules  to  require  clear  and 
straightforward  disclosure  of  a 
company's  policies  and  procedures 
regarding  the  nomination  of  directors 
and  security  holder  communications. 
Separate  disclosure  requirements  for 
small  entities  would  not  yield  the 
disclosure  that  we  believe  to  be 
necessary  to  achieve  our  objectives., li\^, 
addition,  the  informational  needs  of 
investors  in  small  entities  are  typically 
as  great  as  the  needs  of  investors  in 
larger  companies.  Therefore,  it  does  not 
seem  appropriate  to  develop  separate 
requirements  for  small  entities 
involving  clarification,  consolidation  or 
simplification  of  the  proposed 
disclosure. 

We  have  used  design  rather  than 
performance  standards  in  coimection 
with  the  proposals  for  two  reasons. 
First,  based  on  our  past  experience,  we 
believe  the  proposed  disclosure  would 
be  more  useful  to  investors  if  there  were 
eniunerated  informational  requirements. 
The  proposed  mandated  disclosures 
may  be  likely  to  result  in  a  more  focused 
and  comprehensive  discussion.  Second, 
more  precise  disclosure  requirements  in 
the  proposals  will  promote  more 
consistent  disclosure  among  a  cross- 
section  of  public  companies  because 
they  will  have  greater  certainty  as  to  the 
required  disclosiue.  In  addition,  more 
precis^  disclosure  requirements  would 
improve  the  Commission's  ability  to 
enforce  the  proposed  rules.  Therefore, 
adding  to  the  disclosure  requirements  in 
existing  proxy  and  information 
statements  appears  to  be  the  most 
effective  method  of  eliciting  the 
disclosure. 


of  disclosure  for  small  "■  Solicitation  of  Comments 


simplificatioi 
entities; 

(c)  The  use  of  performance  rather  than 
design  standards;  and 

(d)  An  exenption  for  small  entities 
from  cOveragt  imder  the  proposals. 

The  Conun  ssion  has  considered  a 
variety  of  refc  rms  to  achieve  its 
regulatory  ob  ectives.  As  one  possible 
approach,  we  considered  requiring 
companies  to  include  the  secvuity 
holder's  prox  !  card  in  the  company 
mailing.  Alte^atively,  we  considered 
amending  or  teinterpreting  Exchange 
Act  Rule  14a-B(i)(8)  to  allow  seciuity 
holder  proposals  requesting  access  to 
the  corporation's  proxy  card  for  the 
piupose  of  miking  nominations.  We 
believe  that  t]  le  ciurent  proposals  are 
the  most  cost'  effective  initial  approach 
to  address  sp<fcific  concerns  related  to 
small  entities  because  the  proposals 
build  on  exist  ing  disclosiue 
requirements. 


We  encourage  the  submission  of 
comments  with  respect  to  any  aspect  of 
this  Initial  Regulatory  Flexibility 
Analysis.  In  particular,  we  request 
comments  regarding:  (i)  The  number  of 
small  entities  that  may  be  affected  by 
the  proposcds;  (ii)  the  existence  or 
nature  of  the  potential  impact  of  the 
proposals  on  small  entities  discussed  in 
the  analysis;  and  (iii)  how  to  quantify 
the  impact  of  the  proposed  revisions. 
Commenters  are  asked  to  describe  the 
nature  of  any  impact  and  provide 
empirical  data  supporting  the  extent  of 
the  impact.  Such  comments  will  be 
considered  in  the  preparation  of  the 
Final  Regulatoiy  Flexibility  Analysis,  or 
in  the  alternative,  a  certification  under 
Section  605(b)  of  the  Regulatory 
Flexibility  Act,  if  the  proposals  are 
adopted,  and  will  be  placed  in  the  same 
public  file  as  comments  on  the  proposed 
amendments  themselves. 


Vn.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  {"SBREFA"),89  a  rule  is  "major"  if 
it  has  resulted,  or  is  likely  to  result  in: 

•  An  annual  effect  on  the  economy  of 
SlOO  million  or  more; 

•  A  major  increase  in  costs  or  prices 
for  consimiers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  investment  or  innovation. 

We  request  comment  on  whether  oiu 
proposals  would  be  a  "major  rule"  for 
piuposes  of  SBREFA.  We  solicit 
comment  and  empirical  data  on:  (a)  The 
potential  effect  on  the  U.S.  economy  on 
an  annual  basis;  (b)  any  potential 
increase  in  costs  or  prices  for  consiuners 
or  individual  industries;  and  (c)  any  , 
potential  effect  on  competition, 
investment  or  iiuiovation. 

Vm.  statutory  Basis  and  Text  of 
Proposed  Amendments 

The  proposed  amendments  to  Items  7 
and  22  of  Schedule  14  A  are  being 
proposed  pursuant  to  Sections  3(b),  12, 
14,  23(a)  and  36  of  the  Securities 
Exchange  Act  of  1934,  as  amended,  and 
Sections  20(a)  &nd  38  of  the  Investment 
Company  Act  of  1940,  as  amended. 

List  of  Subjects  in  17  CFR  Part  240 

Reporting  and  recordkeeping 
requirements.  Securities. 

Text  of  the  Proposed  Amendments 

In  accordance  with  the  foregoing,  the 
Securities  and  Exchange  Commission 
proposes  to  amend  Title  17,  chapter  U  • 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  240— GENERAL  RULES  AND 
REGULATION,  SECURITIES 
EXCHANGE  ACT  OF  1 934 

1 .  The  authority  citation  for  part  240 
continues  to  read  in  part  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nmi, 
77SSS,  77Ut,  78c,  78d,  78e,  78f,  78g.  78i,  78], 
78J-1,  78k,  78k-l,  78/,  78m,  78n,  78o.  78p, 
78q,  78s,  78u-5,  78w,  78x,  78//,  78min,  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37,  80b-3, 
80b-4,  80b-ll.  7202,  7241,  7262.  and  7263; 
and  18  U.S.C.  1350,  unless  otherwise  noted. 
***** 

2.  Amend  §240.14a-101  by: 

a.  Revising  paragraph  (d)(2)  of  Item  7; 

b.  Revising  the  reference  "paragraphs 
(a)  through  (d)(2)"  in  paragraph  (e)  of 
Item  7  to  read  "paragraphs  (a)  through 
{d)(l)  and  (d)(2)(ii)(D)"; 

c.  Adding  paragraph  (h)  to  Item  7; 


"«Pub.  L.  No.  104-121,  Title  H,  110  Stat  857 
(1996). 
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d.  Revising  the  reference  "paragraphs 
(d)(3),  (f),  and  (g)"  in  the  introductory 
text  of  paragraph  (b)  of  Item  22  to  read 
"paragraphs  (d)(2),  (d)(3),  (f),  (g),  and 
(h)"; 

e.  Revising  the  last  sentence  of  the 
introductory  text  of  paragraph  (b)(14)  of 
Item  22; 

f.  Revising  paragraph  (b){14)(ii)  of 
Item  22; 

g.  Removing  the  semi-colon  and 
"and"  from  the  end  of  paragraph 
(b)(14)(iii)  of  item  22  and  in  their  place 
adding  a  period; 

h.  Removing  paragraph  (b)(14)(iv)  of 
Item  22;  and 

i.  Aading  an  Instruction  directly  after 
paragraph  (b)(14)(iii)  of  Item  22. 

The  additions  and  revisions  read  as 
follows. 

§240.148-101     Schedule  14A.  Information 
required  in  proxy  statement. 

Schedule  14A  Information 

***** 

Item  7.  Directors  and  executive 
officers. 

***** 

{d)(l)  *  *  * 

(2){i)  If  the  registrant  does  not  have  a 
standing  nominating  committee  or 
committee  performing  similar  functions, 
state  the  specific  basis  for  the  view  of 
the  board  of  directors  that  it  is 
appropriate  for  the  registrant  not  to  have 
such  a  committee  and  identify  each 
director  who  participates  in  the 
consideration  of  director  nominees; 

(ii)  Provide  the  following  information 
regarding  the  registrant's  director 
nomination  process: 

(A)  ff  the  nominating  committee  has 
a  charter,  describe  the  material  terms  of 
the  nominating  committee  charter  and 
disclose  where  a  current  copy  of  the 
charter  is  available,  which  can  be  the 
registrant's  Web  site; 

(B)  If  the  nominating  committee  does 
not  have  a  charter,  state  that  fact; 

(C)  If  the  registrant  is  a  listed  issuer 
(as  defined  in  §  240.10A-3),  whose 
securities  are  listed  on  a  national 
securities  exchange  registered  pursuant 
to  Section  6(a)  of  the  Exchange  Act  (15 
U.S.C.  78f(a))  or  in  an  automated  inter- 
dealer  quotation  system  of  a  national 
securities  association  registered 
pursuant  to  Section  15A(a)  of  the 
Exchange  Act  (15  U.S.C.  78o-3(a))  that 
has  independence  requirements  for 
nominating  committee  members, 
disclose  any  instance  during  the  last 
fiscal  year  where  any  member  of  the 
nominating  committee  did  not  satisfy 
the  definition  of  independence  in  the 
applicable  listing  standards; 

(D)  If  the  registrant  is  not  a  listed 
issuer  (as  defined  in  §  240.10A-3), 


disclose  whether  each  of  the  members  of 
the  nominating  committee  are 
independent.  In  determining  whether  a 
member  is  independent,  the  registrant 
must  use  a  definition  of  independence 
of  a  national  securities  exchange 
registered  pursuant  to  Section  6(a)  of  the 
Exchange  Act  (15  U.S.C.  78f(a))  or  a 
national  securities  association  registered 
pursuant  to  Section  15A(a)  of  the 
Exchange  Act  (15  U.S.C.  78o-3(a))  that 
has  been  approved  by  the  Commission 
(as  that  definition  may  be  modified  or 
supplemented),  and  state  which 
definition  it  used.  Whatever  definition 
the  company  chooses,  it  must  apply  that 
definition  consistently  to  all  members  of 
the  nominating  committee  and  use  the 
independence  standards*of  the  same 
national  seciu'ities  exchange  or  national 
securities  association  for  purposes  of 
nominating  committee  disclosure  under 
this  requirement  and  audit  committee 
disclosure  required  under  §  240.1  OA-3; 

(E)  If  the  nominating  committee  has  a 
policy  with  regard  to  the  consideration 
of  any  director  candidates 
recommended  by  security  holders, 
provide  a  description  of  the  material 
elements  of  that  policy,  which  shall 
include,  but  not  be  limited  to,  a 
statement  as  to  whether  the  committee 
will  consider  director  candidates 
recommended  by  security  holders; 

(F)  If  the  nominating  committee  does 
not  have  a  policy  with  regard  to  the 
consideration  of  any  director  candidates 
recommended  by  security  holders,  a 
statement  of  that  fact; 

(G)  If  the  nominating  committee  will 
consider  candidates  recommended  by 
security  holders,  describe  the 
procedures  to  be  followed  by  security 
holders  in  submitting  such 
recommendations; 

(H)  Describe  any  specific,  minimum 
qualifications  that  the  nominating 
committee  believes  must  be  met  by  a 
nominating  committee-recommended 
nominee  for  a  position  on  the 
registrant's  board  of  directors,  describe 
any  specific  qualities  or  skills  that  the 
nominating  committee  believes  are 
necessary  for  one  or  more  of  the 
registrant's  directors  to  possess,  and 
describe  any  specific  standards  for  the 
overall  structure  and  composition  of  the 
registrant's  board  of  directors; 

(I)  Describe  the  nominating 
committee's  process  for  identifying  and 
evaluating  nominees  for  director, 
including  nominees  recommended  by 
security  holders,  and  any  differences  in 
the  manner  in  which  the  nominating 
committee  evaluates  nominees  for 
director  based  on  whether  or  not  the 
nominee  is  recommended  by  a  security 
holder; 


(J)  State  the  specific  source,  such  as 
the  name  of  an  executive  officer, 
director,  or  other  individual,  of  each 
nominee  (other  than  nominees  who  are 
executive  officers  or  directors  standing 
for  re-election)  approved  by  the 
nominating  committee  for  inclusion  on 
the  registrant's  proxy  card; 

(K)  If  the  registrant  pays  a  fee  to  any 
third  party  or  parties  to  identify  or  assist 
in  identifying  or  evaluating  potential 
nominees,  disclose  the  function 
performed  by  each  such  third  party;  and 

(L)  If  the  registrant's  nominating 
committee  receives  a  recommended 
nominee  from  a  security  holder  who  " 
beneficially  owned  greater  than  3%  of 
the  registrant's  voting  common  stock  for 
at  least  one  year  as  of  the  date  the 
recommendation  was  made,  or  from  a 
group  of  security  holders  who 
beneficially  owned,  in  the  aggregate, 
greater  than  3%  of  the  registrant's  voting 
common  stock,  with  each  of  the 
securities  used  to  calculate  that 
ownership  held  for  at  least  one  year  as 
of  the  date  the  recommendation  was 
made,  and  if  the  nominating  committee 
chooses  not  to  nominate  that  candidate: 

[1)  State  the  name  or  names  of  the 
security  holders  who  recommended  the 
candidate;  and 

(2)  State  the  specific  reasons  for  the 
nominating  committee's  determination 
not  to  include  the  candidate  as  a 
nominee. 

Instructions  to  paragraph  (d)(2): 

1.  For  purposes  of  Item  7(d)(2)(ii),  the 
term  "nominating  committee"  refers  not 
only  to  nominating  committees  and 
committees  performing  similar 
functions,  but  also  to  groups  of  directors 
fulfilling  the  role  of  a  nominating 
committee,  including  the  entire  board  of 
directors. 

2.  For  purposes  of  Item  7(d)(2)(ii)(L), 
the  registrant  need  not  identify  the 
recommended  candidate. 

3.  For  purposes  of  Item  7(d){2)(ii)(L), 
the  percentage  of  securities  held  by  a 
nominating  security  holder,  as  well  as 
the  holding  period  of  those  securities, 
may  be  determined  by  the  registrant  if 
the  security  holder  is  the  registered 
holder  of  the  securities.  If  the  security 
holder  is  not  the  registered  owner  of  the 
securities,  he  or  she  can  submit  one  of 
the  following  to  the  registrant  to 
evidence  the  required  ownership 
percentage  and  holding  period: 

A.  A  written  statement  from  the 
"record"  holder  of  the  securities 
(usually  a  broker  or  bank)  verifying  that, 
at  the  time  the  securify  holder  made  the 
recommendation,  he  or  she  had  held  the 
required  securities  for  at  least  one  year; 
or 

B.  If  the  securify  holder  has  filed  a 
Schedule  13D  (§240.13d-101). 
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(i)  Describe  the  manner  in  which 
secimty  holders  can  send 
communications  to  the  board; 

(ii)  Identify  those  board  members  to 
whom  security  holders  can  send 
communications; 

(iii)  If  all  seciuity  holder 
communications  are  not  sent  directly  to 
board  members,  describe  the  registrant's 
process  for  determining  which 
communications  will  be  relayed  to 
board  members,  including  identification 
of  the  department  or  other  group  within 
the  registrant  that  is  responsible  for 
making  this  determination;  and 

(iv)  Describe  any  material  action  taken 
by  the  board  of  directors  during  the 
preceding  fiscal  year  as  a  result  of 
communications  from  security  holders. 
***** 

Item  22.  Information  required  in 
investment  company  proxy  statement. 

***** 

(b)  *  *   * 

(14)  *  *  *  Identify  the  other  standing 
committees  of  the  Fund's  board  of 
directors,  and  provide  the  following 
information  about  each  committee, 
including  any  separately  designated 


audit  committee  and  any  nominating 
conmiittee: 

***** 

(ii)  The  members  of  the  committee 
and,  in  the  case  of  a  nominating 
committee,  whether  or  not  the  members 
of  the  committee  are  "interested 
persons"  of  the  Fund  as  defined  in 
Section  2(a)(19)  of  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a- 
2(a)(19));  and 
***** 

Instruction  to  paragraph  (b)(  14):  For 
piuposes  of  Item  22(b)(14),  the  term 
"nominating  committee"  refers  not  only 
to  nominating  committees  and      ' 
conunittees  performing  similar 
functions,  but  also  to  groups  of  directors 
fulfilling  the  role  of  a  nominating 
committee,  including  the  entire  board  of 
directors. 


Dated:  August  8,  2003. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-20609  Filed  8-13-03;  8:45  ami 
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DEPARTM^IT  OF  EDUCATION 

[RIN1820ZA^1] 

National  institute  on  Disability  and 
Rehabilitation  Research 


re 


agency:  Off 

Rehabilitati 

Education 

ACTION:  Notice  of  proposed  priority. 


ce  of  Special  Education  and 
Services,  Department  of 


SUMMARY:  Tl  le  Assistant  Secretary  for 
Special  Edu^  ;ation  and  Rehabilitative 
Services  pre  poses  a  priority  for  one  new 
award  undei  the  Assistive  Technology 
Act  of  1998  AT  Act)  Technical 
Assistance  F  rogram  (TA)  for  the    - 
National  Ins  titute  on  Disability  and 
Rehabilitati(  n  Research  (NIDRR).  The 
Assistant  Se  :retary  may  use  this  priority 
for  competit  ons  in  fiscal  year  (FY)  2003 
and  later  yei  rs.  We  take  this  action  to 
focus  attenti  on  on  an  area  of  national 
need.  We  in  end  this  priority  to  measure 
and  improve  the  outcomes  of  the  AT 
State  grant  p  rogram  that  serves 
individuals  <vith  disabilities. 
DATES:  We  n  lust  receive  your  comments 
on  or  before  September  15.  2003. 
ADDRESSES:  \ddress  all  comments  about 
this  proposed  priority  to  Donna  Nangle, 
U.S.  Departiient  of  Education,  400 
Maryland  A  renue,  SW.,  room  3412, 
Switzer  Buil  ding,  Washington,  DC 
20202-2645  If  you  prefer  to  send  your 
comments  tl  trough  the  Internet,  use  the 
following  ac  dress: 
donna.nang  e@ed.gov. 

FOR  FURTHEF  INFORMATION  CONTACT: 
Donna  Nang  e.  Telephone:  (202J  205- 
5880. 

If  you  use  a  telecommunications 
device  for  tli  e  deaf  (TDD),  you  may  call 
the  TDD  nui  aber  at  (202)  205-4475  or 
via  the  Inter  let:  donna.nangle@ed.gov. 

Individua  s  with  disabilities  may 
obtain  this  c  ocument  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  o  r  computer  diskette)  on 
request  to  th  e  contact  person  listed 
under  FOR  FtlRTHER  INFORMATION 
CONTACT. 

SUPPLEMENTikRY  INFORMATION: 
Invitation  tc  Comment 
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overill  requirement  of  reducing 
bju-den  that  might  result  from 
priority.  Please  let  us 
further  opportunities  we 
to  reduce  potential  costs  or 
increase  pot  ^ntial  benefits  while 

effective  and  efficient 
of  the  program. 


During  and  after  the  ^mment  period, 
you  may  inspect  all  pul>lic  conunents 
about  this  priority  in  Room  3412, 
Switzer  Building,  330  C  Street  SW., 
Washington,  DC,  between  the  hours  of 
8:30  a.m.  and  4  p.m.,  eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  end,  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  comments  or  other 
documents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid,  please  contact  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

We  will  announce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  from  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority,  we  invite 
applications  through  a  notice  published  in 
the  Federal  Register.  When  inviting 
applications  we  designate  each  priority  as 
absolute,  competitive  preference,  or 
invitational.  The  effect  of  each  tjrpe  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitive  preference  priority:  Under  a 
competitive  preference  priority,  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 
which  the  application  meets  the  priority  (34 
CFR  75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  competitive 
priority  over  an  application  of  comparable 
merit  that  does  not  meet  the  competitive 
priority  (34  CFR  75.105(c)(2)  (ii)). 

Invitational  priority:  Under  an  invitational 
priority,  we  are  particulcirly  interested  in 
applications  that  fheet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  priority  a 
competitive  or  absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Note:  NIDRR  supports  the  goals  of 
President  Bush's  New  Freedom  Initiative 
(NFI).  The  NFI  can  be  accessed  on  the 
Internet  at  the  following  site:  http:// 
www.  whitehouse.gov/news/ 
freedominitiative/freedominitiative.html. 


AssistiTB  Technology  Act 

The  AT  Act  reaffirmed  the  Federal 
role  of  promoting  access  to  AT  devices 
and  services  for  individuals  with 
disabilities.  In  1988,  Congress  passed 
the  original  Technology  Related 
Assistance  for  Individuals  with 
Disabilities  Act  (Tech  Act)  to  assist 
States  to  identify  and  respond  to  the  AT 
needs  of  individuals  with  disabilities. 
Reauthorized  in  1994,  the  Tech  Act  was 
premised  on  the  assimiption  that 
individuals  with  disabilities  needed 
access  to  AT  devices  and  services,  and 
that  Federal  funds  could  function  as  a 
catalyst  and  as  leverage  to  create 
permanent  systemic  change  within  State 
infrastructures  that  did,  could,  or 
should  make  AT  devices  and  services 
more  readily  available  to  individuals 
with  disabilities. 

In  addition  to  continuing  the  AT  State 
grant  program  and  TA  activities 
conducted  under  the  earlier  Tech  Act, 
the  1994  Tech  Act  amendments     • 
required  each  State  grant  to  set  aside 
funds  for  the  Protection  and  Advocacy 
(P&A)  system  in  each  State  to  assist 
individuals  with  disabilities  access  AT 
devices  and  services.  The  amendments 
also  included  standards  of 
accountability  to  ensure  that  States 
would  meet  the  Tech  Act  goals  within 
the  ten-year  funding  period. 

The  Tech  Act  was  replaced  in  1998 
with  the  AT  Act,  which  authorized  an 
additional  three  years  of  funding  for  the 
States.  The  AT  Act  was  passed  in 
recognition  of  the  technology  challenges 
that  remain  for  individuals  with 
disabilities.  AT  State  grant  programs 
have  met  some  of  these  challenges, 
documented  continuing  needs  and 
reported  the  outcomes  of  their  efforts 
through  the  implementation  of  a  web- 
based  data  collection  system. 

Priority 

Background 

The  purpose  of  the  AT  Act  Data 
Collection  Project  is  to  regularly  collect 
data  from  the  56  AT  State  grant  program 
grantees  and  56  P&A  systems  that  will 
provide  information  about  access  to  and 
provision  of  AT  devices  and  service. 
The  analyses  of  this  data  can  be  used  to 
identify  outcomes,  infer  trends  and 
impacts,  identify  effective  and 
replicable  strategies,  and  support  the 
formulation  of  new  policies  and 
practices. 

In  1999,  the  Secretary  established  a 
Data  Collection  Project  for  a  48-month 
period  for  the  piu^jose  of  collecting 
annual  data  from  the  AT  State  grant 
program  grantees  that  would  provide 
evidence-based,  measurable  results  for 
individuals  with  disabilities  and 
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generate  policy-relevaiit' information  for 
Federal,  State  and  local  decision-makers 
about  the  availability,  use  and  purchase 
of  AT  devices  and  services  as  well  as 
identify  exemplary  practices  for 
improving  access  to  AT  services  and 
devices. 

On-going  analyses  of  data  will 
provide  for  program  development  and 
inform  planning  activities.  The  AT  Act 
received  funding  in  the  FY  2003  budget 
to  support  operation  through  FY  2004. 
This  Data  Collection  Project  will  be 
funded  for  12  months  to  capture  the 
grantees'  activities  during  that  period. 

Goals 

The  short-term  goal  of  this  proposed 
priority  is  to  maintain  and  support  the 
existing  Web-based  data  collection 
instrument  for  AT  Act  State  grantees 
and  to  develop  and  implement  a  new 
web-based  data  collection  instrument 
for  the  AT  Act  P&A  grantees.  The  long- 
term  goal  of  this  proposed  priority  is  to 
evaluate  the  performance  of  the  AT  Act 
grantees'  and  to  measure  the  outcomes 
and  impacts  of  their  activities. 
Performance  indicators  will  be  used  to 
measure  outcomes  including  the  extent 
to  which  grantees  achieve  the  following 
short-term  and  long-term  goals:  (1) 
Increase  access  to  and  dissemination  of 
information  about  AT;  (2)  increase 
outreach  to  imderserved  groups;  (3) 
increase  technical  assistance  and 
training  for  consumers  and  service 
providers;  (4)  increase  interagency 
coordination;  and  (5)  the  impact  of 
activities  on  individuals  vriih 
disabilities  including  improved  access 
to  and  capacity  to  live  independently  La 
the  community,  participate  in 
educational  environments,  and  obtain 
and  maintain  employment. 

Proposed  Priority 

The  Assistant  Secretary  proposes  a 
Data  Collection  Technical  Assistance 
Project.  The  purpose  of  the  project  is  to 
maintain  and  support  the  existing  Web- 
based  data  collection  instrument  for  the 
AT  Act  State  grantees  and  to  develop, 
implement,  test,  support  and  maintain  a 
Web-based  data  collection  instrument 
for  the  AT  Act  P&A  grantees.  The  Data 
Collection  Technical  Assistance  Project 
must: 

(a)  Maintain  and  support  the  existing 
Web-based  data  collection  instnmient 
for  the  AT  Act  State  grantees  and 
develop,  implement,  test,  support  and 
maintain  a  Web-based  data  collection 
and  anedysis  system,  including  a  data 
collection  instrument  for  the  AT  Act 
P&A  grantees  to  assess  performance, 
outcomes; 

(b)  Train  entities  funded  imder  the  AT 
Act  in  the  use  of  the  data  collection 


systems  including  specific  training  on 
the  data  collection  instruments; 

(c)  Generate  analytical  reports  based 
on  the  data  collected  fi-om  the  grantees 
and  prepare  an  einnual  report  on 
grantees'  performance  and  outcomes, 
including  interpretations  of  findings; 

(d)  Identify  and  evaluate  successful 
strategies  that  can  be  linked  to  increased 
access  to  and  provision  of  AT  based  on 
the  data  collected  from  the  grantees, 
including  analyses  of  use  of  AT  by 
individuals  with  disabilities  and 
national  trends  related  to  AT  use  by 
individuals  with  disabilities; 

(e)  Coordinate  information 
dissemination  activities  and  distribute 
information  about  access  to  and 
provision  of  AT  for  individuals  with 
disabilities  of  all  ages  to  the  AT  Act 
State  grantees,  AT  Act  P&A  grantees, 
grantees  providing  TA  to  the  AT  Act 
State  grantees  and  P&A  grantees,  and 
the  National  AT  Internet  Site;  and 

(f)  Prepare  and  submit  an  annual 
report  of  findings  about  program 
outcomes,  and  separately  prepare  a 
report  on  assessment  of  the  reliability  of 
the  data  collection  measures  and 
validity  of  data  collected  from  the  AT 
Act  grantees  and  P&A  grantees,  and  the 
extent  to  which  the  data  addresses  the 
intended  purposes  of  the  data  collection 
activities. 

Executive  Order  12866 

This  notice  of  proposed  priority  has 
been  reviewed  in  accordance  with 
Executive  order  12866.  Under  the  terms 
of  the  order,  we  have  assessed  the 
potential  costs  and  benefits  of  this 
regulatory  action. 

The  potential  costs  associated  with 
the  notice  of  proposed  priority  are  those 
resulting  from  statutory  requirements 
and  those  we  have  determined  as 
necessary  for  administering  this 
program  effectively  and  efficiently,  i 

In  assessing  the  potential  costs  and 
benefits — both  quantitative  and 
qualitative — of  this  notice  of  proposed 
priority,  we  have  determined  that  the 
benefits  of  the  proposed  priority  justify 
the  costs. 

Summary  of  Potential  Costs  and 
Benefits 

The  potential  cost  associated  with  this 
proposed  priority  is  minimal  while  the 
benefits  are  significant.  Grantees  may 
anticipate  costs  associated  with 
completing  the  application  process  in 
terms  of  staff  time,  copying,  and  mailing 
or  delivery.  The  use  of  e-Application 
technology  reduces  mailing  and  copying 
costs  significantly. 

The  benefits  of  the  Data  Collection 
Project  have  been  well  established  over 
the  years  in  that  similar  projects  have 


been  completed.  This  proposed  priority 
will  generate  new  knowledge  through  a 
dissemination,  utilization,  training,  and 
technical  assistance  project. 

The  benefit  of  this  proposed  priority 
and  proposed  applications  and  project 
requirements  will  be  the  establishment 
of  a  new  Data  Collection  Technical 
Assistance  Project  that  generates, 
disseminates,  and  promotes  the  use  of 
new  information  that  will  improve 
access  to  AT  and  expand  opportunities 
for  employment,  education  and 
community  life. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Docimient  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fi^e,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the  ■ 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://www.access.gpo.gov/nara/index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.224B,  Assistive  Technology  Act 
Technical  Assistance  Program) 

Program  Authority:  29  U.S.C.  3014 

Dated:  August  11,2003. 
Loretta  Petty  Chittum, 
Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  03-20793  Filed  8-13-03;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.224B] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research^Assistive 
Technology  Act  Technical  Assistance 
Program;  Notice  Inviting  Applications 
for  Fiscal  Year  (FY)  2003 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  all  of  the  information, 
application  forms,  and  instructions  you  need 
to  apply  for  a  grant  under  this  competition. 
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Purpose  of  Program:  The  purpose  of 
the  Assistive  Technology  (AT)  Act  Data 
Collection  Rroject  is  to  provide 
technical  assistance  (TA)  to  the 
Assistive  Tachnology  (AT)  Act  State 
Grant  Program  Grantees  smd  to  the 
Protection  a  ad  Advocacy  Grantees 
(P&A).  The  I  luthority  for  the  Secretary  to 
fund  TA  pre  jects  is  contained  in  section 
104  of  the  A  ssistive  Technology  Act  of 
1998  (AT  Act). 

For  FY  2C  03  the  competition  for  a 
new  award  I  ocuses  on  a  project 
designed  to  meet  the  priority  we 
describe  in  1  he  Priority  section  of  this 
application  lotice.  We  intend  this 
priority  to  ii  nprove  data  collection 
activities  of  the  State  AT  projects  and 
the  P&A  pro  ects  funded  under  the  AT 
Act  that  sen  e  individuals  with 
disabilities. 

In  order  t(  provide  applicants  with  a 
30-day  appl  cation  period  and  to  ensure 
that  this  grai  it  is  awarded  before  the  end 
of  FY  2003.  vJIDRR  is  inviting 
applications  based  on  the  proposed 
priority.  Nil  iRR  will  publish  the  final 
priority  aftei  the  comment  period 
closes. 

Dependin  ;  upon  the  comments  that 
NIDRR  recei  ves,  the  final  priority  may 
include  revi  sions  to  the  proposed 
priority.  It  is  generally  the  policy  of  the 
Department  pot  to  solicit  applications 
before  the  publication  of  a  final  priority. 
However,  iiuthis  case,  it  is  essential  to 
solicit  applications  on  the  basis  of  the 
proposed  prjority  in  order  to  allow 
applicants  siifficient  time  to  prepare 
applications!  of  appropriate  quality  to  be 
funded.  Applicants  are  advised  to  begin 
to  develop  tteir  applications  based  on 
the  propose(  I  priority.  If  changes  are 
made  in  the  final  priority,  applicants 
will  be  givei  i  an  opportimity  to  revise  or 
resubmit  the  ir  applications. 

Eligible  A^  jplicants:  Parties  eligible  to 
apply  for  gti  nts  imder  this  program  are 
States,  publi  c,  or  private  agencies, 
including  for-profit  agencies. 

Applicaticns  Available:  August  14, 
2003. 

Deadline  j  or  Transmittal  of 
Applications:  September  15,  2003. 

Estimated  Available  Funds:  $428,000. 

Maximum  Award:  $428,000  for  year  1 
and  $300,00 )  each  year  for  years  2  and 
3. 

II  reject  without  consideration 
iny  application  that  proposes 
excel  iding  the  stated  maximum 
in  any  year  (See  34  CFR 


Note:  We  w 

or  evaluation 
a  budget 
award  amoun 
75.104(b)). 


Estimated  Number  of  Awards:  1. 

Note:  The  E  epartment  is  not  bound  by  any 
estimates  in  ti  is  notice. 

Project  Pe  iod:  Up  to  36  months. 


Applicable  Regulations:  EDGAR,  34 
CFR  parts  74,  75,  77,  80,  81,  82,  85,  86 
and  97. 

Priority 

This  competition  focuses  on  a  project 
designed  to  meet  the  priority  in  the 
notice  of  proposed  priority  for  this 
program,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 

For  FY  2003,  this  priority  is  an 
absolute  priority.  Under  34  CFR 
75.105(c)(3)  we  consider  only 
applications  that  meet  this  priority. 

Selection  Criteria 

We  use  the  following  selection  criteria 
from  34  CFR  75.210  to  evaluate 
applications  under  this  program. 

The  maximiun  score  for  all  of  these 
criteria  is  100  points.  The  maximimi 
score  for  each  criterion  is  indicated  in 
parentheses. 

(a)  Significance  (8  points  total). 

(1)  The  Secretary  considers  the 
significance  of  the  proposed  project. 

(2)  In  determining  the  significance  of 
the  proposed  project,  the  Secretary 
considers  the  extent  to  which  the  results 
of  the  proposed  project  are  to  be 
disseminated  in  ways  that  will  enable 
others  to  use  the  information  or 
strategies  (8  points). 

(b)  Quality  of  the  project  design  (35 
points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  design  of  the  proposed 
project. 

(2)  In  determining  the  quality  of  the 
design  of  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  extent  to  which  the  goals, 
objectives,  and  outcomes  to  be  achieved 
by  the  proposed  project  are  clearly 
specified  and  measurable  (12  points). 

(ii)  The  extent  to  which  the  design  of 
the  proposed  project  is  appropriate  to, 
and  will  successfully  address,  the  needs 
of  the  target  population  or  other 
identified  needs  (10  points). 

(iii)  The  extent  to  which  the  proposed 
project  represents  an  exceptional 
approach  to  the  priority  or  priorities 
established  for  the  competition  (8 
points). 

(iv)  The  extent  to  which  the  proposed 
project  will  be  coordinated  with  similar 
or  related  efforts,  and  with  other 
appropriate  commimity.  State,, and 
Federal  resources  (5  points). 

(c)  Quality  of  project  services  (16 
points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  services  to  be  provided  by 
the  proposed  project. 

(2)  In  determining  the  quality  of  the 
services  to  be  provided  by  the  proposed 
project,  the  Secretary  considers  the 


quality  and  sufficiency  of  strategies  for 
ensuring  equal  access  and  treatment  for 
eligible  project  participants  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability  (5  points). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  services  to 
be  provided  by  the  proposed  project  are 
appropriate  to  the  needs  of  the  intended 
recipients  or  beneficiaries  of  those 
services  (5  points). 

(ii)  The  extent  to  which  the  technical 
assistance  services  to  be  provided  by  the 
proposed  project  involve  the  use  of 
efficient  strategies,  including  the  use  of 
technology,  as  appropriate,  and  the 
leveraging  of  non-project  resom-ces  (6 
points). 

(d)  Quality  of  project  personnel  (12 
points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  personnel  who  will  cany 
out  the  project. 

(2)  In  determining  the  quality  of 
proposed  project  personnel,  the 
Secretary  considers  the  extent  to  which 
the  applicant  encourages  applications 
for  employment  from  persons  who  are 
members  of  groups  that  have 
traditionally  been  underrepresented 
based  on  race,  color,  national  origin, 
gender,  age,  or  disability  (3  points). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  qualifications,  including 
relevant  training  and  experience,  of  the 
project  director  or  principal  investigator 
(5  points). 

(ii)  The  qualifications,  including 
relevant  training  and  experience,  of  key 
project  personnel  (4  points). 

(e)  Adequacy  of  resources  (6  points 
total). 

(1)  The  Secretary  considers  the 
adequacy  of  resources  for  the  proposed 
project. 

(2)  In  determining  the  adequacy  of 
resources  for  the  proposed  project,  the 
Secretary  considers  the  following 
factors: 

(i)  The  adequacy  of  support,  including 
facilities,  equipment,  supplies,  and 
other  resources,  from  the  applicant 
organization  or  the  lead  applicant 
organization  (3  points). 

(ii)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  objectives, 
design,  and  potential  significance  of  the 
proposed  project  (3  points). 

(0  Quality  of  the  management  plan 
(11  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  management  plan  for  the 
proposed  project. 

(2)  In  determining  the  quality  of  the 
management  plan  for  the  proposed 
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project,  the  Secretary  considers  the 
following  factors: 

(i)  The  adequacy  of  the  management 
plan  to  achieve  the  objectives  of  the 
proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  timeliness,  and 
milestones  for  accomplishing  project 
tasks  (6  points). 

(ii)  The  extent  to  which  the  time 
commitments  of  the  project  director  and 
principal  investigator  and  other  key 
project  personnel  are  appropriate  and 
adequate  to  meet  the  objectives  of  the 
proposed  project  (5  points). 

(g)  Quality  of  the  project  evaluation 
(12  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  evaluation  to  be 
conducted  of  the  proposed  project. 

(2)  In  determining  the  quality  of  the 
evaluation,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
of  eveduation  are  thorough,  feasible,  and 
appropriate  to  the  goals,  objectives,  and 
outcomes  of  the  proposed  project  (6 
points). 

(ii)  The  extent  to  which  the  methods 
of  evaluation  include  the  use  of 
objective  performance  measures  that  are 
clearly  related  to  the  intended  outcomes 
of  the  project  and  will  produce 
quantitative  and  qualitative  data  to  the 
extent  possible  (6  points). 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
,  differ  from  those  in  the  EDGAR  (34  CFR 
75.102).  Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department  generally 
offers  interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procediu'al  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  for  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Assistive  Technology  Act  Data 
Collection  Project— CFDA  #84.2248  is 
one  of  the  programs  included  in  the 
pilot  project.  If  you  are  an  applicant 
under  this  project,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- Application).  Users  of  e-Application 
will  be  entering  data  online  while 


completing  their  applications.  You  may 
not  e-mail  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  voluntary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  online  will  be  saved 
into  a  database.  We  request  your 
participation  in  e-Application.  We  shall 
continue  to  evaluate  its  success  and 
solicit  suggestions  for  improvement. 
If  you  participate  in  e-Application, 
please  note  the  following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  because  you  submit  a  grant 
application  in  electronic  format,  nor 
will  we  penalize  you  if  you  submit  an 
application  in  paper  format.  When  you 
enter  the  e-Application  system,  you  will 
find  information  about  its  hours  of 
operation. 

•  You  may  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524},  and  all 
necessary  assurances  and  certifications. 

•  After  you  electronically  submit 
your  application,  you  will  receive  an 
automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

•  Within  three  working  days  after 
submitting  yoiu  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
Application  system. 

(2)  The  institution's  Authorizing 
Representative  must  sign  this  form. 

(3)  Place  the  PR/Award  number  in  the 
upper  right  hand  corner  of  the  hard 
copy  signature  page  of  the  ED  424. 

(4)  Fax  the  signed  ED  424  to  the 
Application  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  you  give  us 
original  signatiires  on  all  other  forms  at 
a  later  date. 

•  Closing  Date  Extension  in  Case  of 
System  Unavailability:  If  you  elect  to 
participate  in  the  e-Application  pilot  for 
the  84.224B  competition  and  you  are 
prevented  from  submitting  your 
application  on  the  closing  date  because 
the  e-Application  system  is  unavailable, 
we  wUl  grant  you  an  extension  of  one 
business  day  in  order  to  transmit  your 
application  electronically,  by  mail,  or  by 
hand  delivery.  For  us  to  grant  this 
extension — 

(1)  You  must  be  a  registered  user  of 
e-Application,  and  have  initiated  an  e- 
Application  for  this  competition;  and 

(2)  (a)  The  e-Application  system  must 
be  unavailable  for  60  minutes  or  more 


between  the  hours  of  8:30  a.m.  and  3:30 
p.m.,  Washington,  DC,  time  on  the 
deadline  date;  or 

(b)  The  e-Application  system  must  be 
imavailable  for  any  period  of  time    . 
during  the  last  hour  of  operation  (that  is, 
for  any  period  of  time  between  3:30  and 
4:30  p.m.,  Washington,  DC,  time)  on  the 
deadline  date. 

The  Department  must  acknowledge 
and  confirm  these  periods  of 
unavailability  before  granting  you  an 
extension.  To  request  this  extension  you 
must  contact  either  (1)  the  person  listed 
elsewhere  in  this  notice  under  FOR 
FURTHER  INFORMATION  C©NTACT  or  (2)  the 
e-GRANTS  help  desk  at  1-888-336- 
8930. 

You  may  access  the  electronic  grant 
application  for  the  84.224B  competition 
at:  http://e-grants.ed.gov. 

Parity  Instructions 

Users  of  e-Application,  a  data  driven 
system,  will  be  entering  data  online 
while  completing  their  applications. 
This  will  be  more  interactive  than  just 
e-mailing  a  soft  copy  of  a  grant 
application  to  us.  If  you  participate  in 
this  volimtary  pilot  project  by 
submitting  an  application  electronically, 
the  data  you  enter  online  will  go  into  a 
database  and  ultimately  will  be 
accessible  in  electronic  form  to  our 
reviewers. 

This  pilot  project  continues  the 
Department's  transition  to  an  electronic 
grant  award  process.  In  addition  to  e- 
Application,  the  Department  plans  to 
expand  the  number  of  discretionary 
programs  using  the  electronic  peer 
review  (e-Reader)  system  and  to 
increase  the  participation  of 
discretionary  programs  offering  grantees 
the  use  of  the  electronic  annual 
performance  reporting  (e-Reports) 
system. 

To  help  ensure  parity  and  a  similar 
look  between  electronic  and  paper 
copies  of  grant  applications,  we  are 
asking  each  applicant  that  submits  a 
paper  application  to  adhere  to  the 
following  guidelines: 

•  Submit  your  application  on  8.5'  by 
11' paper. 

•  Leave  a  1-inch  margin  on  all  sides. 

•  Use  consistent  font  throughout  your 
dociunent.  You  may  also  use  boldface 
type,  underlining,  and  italics.  However, 
please  do  not  use  colored  text. 

•  Please  use  black  and  white,  also,  for 
illustrations,  including  charts,  tables, 
graphs  and  pictures. 

•  For  the  narrative  component,  your 
appUcation  shoidd  consist  of  the 
number  and  text  of  each  selection 
criterion  followed  by  the  narrative.  The 
text  of  the  selection  criterion,  if 
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included,  daps  not  count  against  any 
page  limitation. 

•  Place  a  page  number  at  the  bottom 
right  of  each  {page  beginning  with  1;  and 
number  you^  pages  consecutively 
throughout  Mour  document. 

Additional  Application  Procedures 

Appendic^:  Do  not  attach  any 
appendices  if  eill  t)f  your  appendices  are 
not  in  electronic  format.  Type  in  the 
appendices  section:  "Appendices  are 
being  sent  separately."  and  note  the  date 
that  they  are  hand  delivered  or  mailed. 
Put  the  PR/ a'  vard  number  and  the  word 
"Appendices  "  in  the  upper  right  hand 
comer  of  eac  i  page  of  the  appendices. 
Send  the  ent  re  package  of  appendices 
to:  U.S.  Depa  rtment  of  Education, 
Application  ^  Control  Center,  Attention: 
(CFDA  #  84.;  24B)-Appendices,  7th  &  D 
Streets.  SW..  Room  3671,  Regional 
■  Office  Buildi  ag  3,  Washington,  DC 
20202-4725. 

You  must  ( iearly  label  the  outside  of 
the  envelope  with  the  PR/ A  ward 
Number  and  the  word  "Appendices." 
You  must  su  imit  all  hard  copy 
appendices  a  ccording  to  the  Instructions 
for  Transmit  ing  Applications  found 
elsewhere  in  this  notice. 

Instructions  for  Transmitting 
Applications 

If  you  wan  to  apply  for  a  grant  in 
paper  format  and  be  considered  for 
funding,  you  must  meet  the  following 
deadline  reqi  lirements: 

(a)  //  You  i  end  Your  Application  by 
Mail. 

You  must  1  lail  the  original  and  two 
copies  of  the  application  on  or  before 
the  deadline  date.  To  help  expedite  our 
review  of  your  application,  applicants 
are  encouragi  >d  to  submit  an  original 
and  seven  co  nes.  Mail  your  application 
to:  U.S.  Depalment  of  Education, 
Application  ( ^lontrol  Center,  Attention: 
(CFDA  #  84.324B),  7th  &  D  Streets,  SW., 
Room  3671,  Regional  Office  Building  3, 
)C  20202-4725. 
low  one  of  the  following 
iling: 
dated  U.S.  Postal  Service 


Washington, 
You  must 
as  proof  of 

(1)  A  legib 
postmark. 

(2)  A  legib: 
date  of  maili 
Postal  Servi 

(3)  A  datei 


mail  receipt  with  the 
ig  stcunped  by  the  U.S. 


shipping  label,  invoice,  or 
receipt  from  1 1  commercial  carrier. 

(4)  Any  otl:  er  proof  of  mailing 
acceptable  to]  the  Secretary. 

If  you  maili  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  lollowing  as  proof  of 
mailing:         ' 

(1)  A  private  metered  postmark. 

(2)  A  mail  feceipt  that  is  not  dated  by 
the  U.S.  Postil  Service. 


(b)  //  You  Deliver  Your  Application  by 
Hand. 

You  or  your  courier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  p.m. 
(Washington,  DC,  time)  on  or  before  the 
deadline  date.  To  help  expedite  our 
review  of  your  application,  we  would 
appreciate  your  voluntarily  including  an 
additional  seven  copies  of  your 
apphcation.  Deliver  your  application  to: 
U.S.  Department  of  Education, 
Application  Control  Center,  Attention: 
(CFDA  #  84.224B),  7th  &  D  Streets,  SW., 
Room  3671,  Regional  Office  Building  3, 
Washington,  DC  20202-4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8  a.m.  and  4:30  p.m. 
(Washington,  DC,  time),  except 
Saturdays,  Simdays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

(c)  //  You  Submit  Your  Application 
Electronically. 

You  must  submit  your  grant 
application  through  the  Internet  using 
the  software  provided  on  the  e-Grants 
Web  site  (bttp://e-grants.ed.gov)  by  4:30 
p.m.  (Washington,  DC,  time)  on  the 
deadline  date. 

The  regular  hours  of  operation  of  the 
e-Grants  Web  site  are  6  a.m.  until  12 
midnight  (Washington,  DC,  time) 
Monday-Friday  and  6  a.m.  imtil  7  p.m. 
Saturdays.  The  system  is  unavailable  on 
the  second  Saturday  of  every  month, 
Simdays,  and  Federal  holidays.  Please 
note  that  on  Wednesdays  the  Web  site 
is  closed  for  maintenance  at  7  p.m. 
(Washington,  DC,  time). 

Notes 

(1)  The  U.S.  Postal  Service  does  not 
imiformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  you 
should  check  with  your  local  post 
office. 

(2)  If  you  send  your  application  by 
mail  or  if  you  or  your  courier  delivers 
it  by  hand,  the  Application  Control 
Center  will  mail  a  Grant  Application 
Receipt  Acknowledgment  to  you.  If  you 
do  not  receive  the  notification  of 
apphcation  receipt  within  15  days  from 
the  date  of  mailing  the  apphcation,  you 
should  call  the  U.S.  Department  of 
Education  Application  Control  Center  at 
(202) 708-9493. 

(3)  If  your  application  is  late,  we  will 
notify  you  that  we  will  not  consider  the 
apphcation. 

(4)  You  must  indicate  on  the  envelope 
and — if  not  provided  by  the 
Department — in  Item  4  of  the 
Apphcation  for  Federal  Education 


Assistance  (ED  424  (exp.  11/30/2004)) 
the  CFDA  number — and  suffix  letter,  if 
any — of  the  competition  under  which 
you  are  submitting  your  application. 
(5)  If  you  submit  your  apphcation 
through  the  Internet  via  the  e-Grants 
Web  site,  you  will  receive  an  automatic 
acknowledgment  when  we  receive  your 
application. 

Application  Forms  and  Instructions 

The  Appendix  to  this  notice  contains 
forms  and  instructions,  a  statement 
regarding  estimated  public  reporting 
burden,  and  various  assurances  and 
certifications.  Please  organize  the  parts 
and  additional  materials  in  the 
following  order: 

•  PART  I:  Application  for  Federal 
Assistance  (ED  424  (Exp.  11/30/2004)) 
and  instructions. 

•  PART  II:  Budget  Form— Non- 
Construction  Programs  (ED  524)  and 
instructions  and  definitions. 

•  PART  III:  Application  Narrative. 

•  PART  IV;  Additional  Materials. 

•  Estimated  Public  Reporting  Burden. 

•  Assurances^Non-Construction 
Programs  (Standard  Form  424B). 

•  Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibihty  Matters:  And  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013)  and  instructions. 

•  Certification  Regarding  Deba^ent, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions. 

(Note:  ED  Form  GCS-014  is  intended  for  the 
use  of  primary  participants  and  should  not  be 
transmitted  to  the  Department.) 

•  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL)  and  instructions. 

•  Survey  on  Ensuring  Equal 
Opportunity  for  Applicants. 

An  applicant  may  submit  information 
on  a  photocopy  of  the  application  and 
budget  forms,  the  assurances,  and  the 
certifications.  However,  the  application 
form,  the  assurances,  and  the 
certifications  must  each  have  an  original 
signature.  No  grant  may  be  awarded 
imless  a  completed  application  form  has 
been  received. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via 
Internet:  Donna.NangIe@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Ladividuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print. 
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audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  m  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the~  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naTa/ 
index.html. 

Program  Authority:  29  U.S.C.  3014. 
Dated:  August  11,  2003.  , 
Loretta  Petty  Chlttum, 

Acting  Assistant  Secretary  for  Special 
Education  and.  Rehabilitative  Services. 

Appendix — Instructions  for  Estimated 
Public  Reporting  Burden 

According  to  the  Paperwork  Reduction  Act 
of  1995,  you  are  not  required  to  respond  to 
a  collection  of  information  unless  it  displays 
a  valid  OMB  control  number.  The  valid  OMB 
control  number  for  this  collection  of 
information  is  1820-0634.  Expiration  date: 
10/31/2003.  We  estimate  the  time  required  to 
complete  this  collection  of  information  to 
average  30  hours  per  response,  including  the 
time  to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed,  and 
complete  and  review  the  collection  of 
information.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time  estimate 
or  suggestions  for  improving  this  form,  please 
write  to:  U.S.  Department  of  Education, 
Washington,  DC  20202-4651.  If  you  have 
comments  or  concerns  regarding  the  status  of 
your  submission  of  this  form,  write  directly 
to:  Donna  Nangle,  U.S.  Department  of 


Education,  400  Maryland  Avenue,  SW.,  room 
3412,  Switzer  Building,  Washington,  DC 
20202-2645. 

Application  Forms  and  Instructions 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
section.  Applicants  applying  in  paper  copy 
format  are  required  to  submit  an  original  and 
two  copies  of  each  application  as  provided  in 
this  section.  However,  applicants  are 
encouraged  to  submit  an  original  cind  seven 
copies  of  each  application  in  order  to 
facilitate  the  peer  review  process  and 
minimize  copying  errors. 

Frequent  Questions 

1.  Can  I  Get  an  Extension  of  the  Due  Date? 

No.  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants  except  as  noted  for 
unavailability  of  the  e- APPLICATION 
system. 

2.  What  Stiould  Be  Included  in  the 
Application? 

The  application  should  include  an  abstract, 
a  project  narrative,  vitae  of  key  personnel, 
and  a  budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  peirties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  lo  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  Format  Should  Be  Used  for  the 
Application? 

NIDRR  generally  advises  applicants  that 
they  may  organize  the  application  to  follow 


the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Notice  Inviting  Applications  f»ackage. 

4.  May  I  Submit  Applications  to  More  Than 
One  NIDRR  Program  Competition  or  More 
Than  One  Application  to  a  Program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  No,  you  may  not 
submit  more  than  one  application  to  this 
competition. 

5.  What  Is  the  Allowable  Indirect  Cost  Rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 
The  Technical  Assistance  Program  does  not 
place  any  limit  on  indirect  costs. 

6.  Can  Profitmaking  Businesses  Apply  for 
Grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  qr  profit  on  the 
grant. 

7.  Can  Individuals  Apply  for  Grants? 

No.  Only  organizations  are  eligible  to  apply 
for  gmnts  under  the  Technical  Assistance 
Program. 

8.  Can  I  Call  NIDRR  to  Find  Out  if  My 
Application  Is  Being  Funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  review  cannot 
be  released  except  through  this  formal 
notification. 

9.  If  My  Application  Is  Successful,  Can  I 
Assume  I  Will  Get  the  Requested  Budget 
Amount  in  Subsequent  Years? 

No.  Fimding  in  subsequent  years  is  subject 
to  availability  of  funds  and  project 
performance. 

10.  Will  All  Approved  Applications  Be 
Funded? 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applications 
than  NIDRR  can  fund  within  available 
resources.  Applicants  who  are  approved  but ' 
not  funded  eire  encouraged  to  consider 
submitting  similar  applications  in  futiu-e 
competitions. 

BHJJNG  CODE  4000-01-P 
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pplication    for    Federal 
ducation  A  ssistance    (ED  424) 


U.S.  Department  of  Education 


Form  Approvad 

0MB  No.  187S-0106 

E«p.  11/30/2004 


A  , )  13 1 1  c  a  n  t  I  n  f  0 1 


If  ame  and  Address 
I  egal  Name: 


)  iddress: 


4pplicani's  0-U-N-S  Number 


Organizational  Unit 


State  County 

6.  Novice  Applicant     I |  Yes    I I  No 


ZIPCode  *  4 


,-n[. 


3.  /  pplicant'vT- 

4.  (  Maiog  of  Federal  Domestic  Assistance  #: 


8  71 


7.  Is  the  applicant  delinquent  on  any  Federal  deix?    | |  Yes    I I  No 

(If  "Yes, "  attach  an  explanation.) 

8.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box.)  | | 


t  rojectOwBctor:. 
>d*ess: 


(ity 
T  I.  f: 


SMe 

Fax#: 


ZIPCode  ♦  4 


EtMail  Address: 


A  State 
B   Local 

C   Special  District 
0  Indian  Tribe 
E    Individual 
F    Independent  School 
District 


G  Public  College  or  University 

H  Private,  Non-ProTit  College  or  University 

I  Non-Prorit  Organization 

J  Private,  ProTit-Making  Organization 

K  Other  (Specify): 


Application  I  nf  orm£ 


9. 


"ype  of  Submission: 
— PreApplication 

I I  Construction 

I I  Non-Consbuction 


—Application 

I 1  Consbuction 

I I  Non-Consbtction 


10.  ^  application  sut>iect  to  review  by  Executive  Order  1 2372  process? 
I     1  Yes  (Date  made  available  to  the  ExecUive  Order  12372 
process  for  review): 

I    I  No  (If  "No,"  check  appropriate  box  below.) 
LJProgram  is  not  covered  by  E.0. 12372. 
I I  Program  has  not  been  setocted  by  State  for  review. 


12.  Are  any  research  activities  involving  human  subjects  planned  at  any  time 
during  the  proposed  project  period? 

n  Yes  (Go  to  12a.)     [U  No  (Go  to  item  13.) 

12a.   Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  regulabans? 

I     I     Yes  (Provide  Exemption(s)  #); 

I    I    No  (Provide  Asstnncef): 


'  13.  Descriptive  Title  of  Applicart's  Project: 


11.  Ploposed  Pr(>ject  Dales: 


Start  Date: 


End  Date: 


latcd  Funding 


14a. 


Appiicn 


* 


Federal 


.00 


.00 


St«e 


.00 


Unl 


.00 


Other 


.00 


Ptogrwn  Inconw        $ 


.00 


TOTAL 


0.00 


IS.  To  the  best  of  my  luiowledge  and  belief,  all  data  in  this  preapplication/application  are  true  ar¥l 
correct  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicarH  and 
the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 


a.  Auttiorized  Representative  (Please  type  or  print  name  clearly.) 


b.  Tde 


c.  Tel.#:. 


Fax#:. 


d.  E-Mail  Address: 


e.  Sigtwture  of  Authorized  Representative 


Dale:. 
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InstrLictions  for  ED  424 


1 .  Legal  Name  and  Address.  Enter  the  legal  name  of  appi  icant  and  the 
name  of  the  primary  organizational  unit  which  will  undertake  the  assis- 
tarce  activity. 

2.  D-U-N-S  Number.  Enter  the  appllcwt's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the  num- 
ber by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Number 
RequeslForm.  The  form  can  be  obtained  via  the  Internet  at  the  folk>wing 
URL:  http:/^vww.dnb.com. 

3.  Tax  Identification  Number.  Enter  the  taxpayer  s  identification  number 
as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number.  Enter 
the  CFDA  number  arxl  title  of  the  program  under  which  assistance  is 
requested.  The  CFDA  nunnber  can  be  found  in  the  federal  register  notice 
and  the  application  package. 

5.  Project  Director.  Name,  address,  telephorie  and  fax  numbers,  and  e- 
mail  adikess  of  the  person  to  be  contacted  on  matters  involving  this  appli- 
cation. 

6.  Novice  Applicant  Check  "Yes"  or  "No"  only  if  assistance  is  being 
requested  under  a  program  thai  gives  special  consideration  to  novice  ap- 
plicants. Otherwise,  leave  blank. 

Check  "Yes"  if  you  meet  the  requirements  for  novice  applicanis  specified 
in  the  regulations  in  34  CFR  75.225  and  included  on  the  attactwd  page 
entitled  "Definitkinsfor  Form  ED  424."  By  checking  "Yes"  the  applicant 
certifiesthatitmeetsthesenoviceapplicantrequiFements.  Check ''No"if 
you  do  not  meet  the  requirements  for  novice  applicanis. 

7.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organiza- 
tion is  delinquent  on  any  Federal  debt.  (This  question  refers  to  the 
applicant's  organization  and  not  to  ttw  person  who  signs  as  the  authorized 
representative.  Categoriesofdeblincludedelinquentauditdisallowances, 
loans  and  taxes.)  Otherwise,  check  "No." 

8.  Type  of  Applicant  Enter  the  appropriate  letter  in  the  box  provided. 

9.  Type  of  Submission.  See  "Definitions  for  Form  ED  424"  attached. 

10.  Executive  Order  1 2372.  See  "Definitions  for  Form  ED  424"  attached. 
Check  "Yes"  if  the  application  is  subject  to  review  by  E.0. 1 2372.  Also, 
please  enter  the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001). 
Otherwise,  check  "No." 

11.  Proposed  Project  Dates.  Please  enter  the  month,  day,  and  four  /4) 
digityear(e.g..  12/12/2001). 

12.  Human  Subjects  Research.  (See  I.A.  "Dennitlons"  in  attached  page 
entitled  "Definitions  for  Fornt  ED  424.") 

If  Not  Human  Subjects  Research.  Check  "No"  if  research  activities 
invoh/ing  human  subjects  are  not  planned  at  any  time  du'ing  the  proposed 
pnyect  period.  The  remaining  parts  of  Item  1 2  are  then  not  applicable. 

If  Human  Sul>jects  Research.  Check  "Yes"  if  research  activities  in- 
volving human  subjects  are  planned  at  any  time  during  the  proposed  project 
period,  either  at  the  applicant  organization  or  at  any  other  performance 
site  or  collaborating  institution  Check  "Yes"  even  if  the  research  is  ex- 
empt from  the  regulations  for  the  protection  of  human  subjects.  (See  I.B. 
"Exemptions"  in  attached  page  entitled  "Definitions  for  Form  ED  424.") 

12a.  If  Human  Subjects  Research  is  Exempt  from  tfie  Human  Sut>jects 
Regulations.  Check  "Yes"  if  all  the  research  activities  proposed  are 
designated  to  be  exempt  from  the  regulations.  Insert  the  exemption 
number(s)  corresponding  to  one  or  more  of  the  six  exemption  categories 
listed  in  I.B.  "Exemptions."  In  addition,  follow  the  instructions  in  II  A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled  "Definitions 
for  Form  ED  424."  Insert  this  narrative  immediately  following  the  ED 
424  face  page. 


12a.  If  Human  Subjects  Research  is  Not  Exempt  from  Human  Sub- 
Jecu  Regulations.  Check  "No"  if  some  or  ail  of  the  planned  resevch 
activities  are  covered  (not  exempt).  In  addition,  folkwv  the  Instructions 
in  II.B.  "Nonexempi  Research  Narrative "  in  the  page  entitled  Defini- 
tions for  Form  ED  424."  Insert  this  narrative  immediately  folkMving  the 
ED  424  face  page. 

1 2a.  Human  Sut>jects  Assurance  Number.  If  the  applicant  has  an  ap- 
proved Federal  Wide  (FWA)  'or  Multiple  Project  Assurance  (MPA) 
with  tfie  Office  for  Human  Research  Protections  (OHRP),  U.S.  De- 
partment of  Health  and  Hi»nan  Services,  that  covers  the  specific  activ- 
ity, insert  the  number  in  the  space  provided.  IftheapplicarNdoesnat 
haveanapprovedassiranceonfilewithOHRP,  enter  "None."  Inthis 
case,  the  applicant  by  signatireon  the  face  page,  is  declaring  that  rt  will 
comply  with  34  CFR  97  and  proceed  to  obtain  the  human  sut>jects 
assurance  upon  request  by  the  designated  ED  official  If  the  ^^plkaticn 
is  recommended/selected  for  funding,  the  designated  ED  official  will 
request  that  the  applicant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request. 

Note  about  Institutional  Review  Board  Approval.  ED  does  not 
require  certification  of  Institutional  Review  Board  approval  with  the  ap- 
plication. However,  if  an  application  that  involves  non-exempt  human 
subjects  research  is  recommended/selected  for  funding,  the  designaltd 
ED  official  will  request  that  the  applicant  obtain  and  serxl  the certifica- 
bon  to  ED  within  30  days  after  the  formal  request 

13.  Project  Title.  Er«er  a  brief  descriptive  title  of  the  project  Ifmorelhn 
one  program  is  involved,  you  should  append  an  explanation  on  a  sepa- 
rate sheet.  If  appropriate  (e.g.,  constaiction  or  real  property  project^, 
attach  a  map  showing  project  locabon  For  preapplicalions.  usee  sap*- 
rate  sheet  to  provide  a  summary  desaiption  of  this  project 

14.  Estimated  Funding.  Amount  requested  or  to  be  conbibuted  during 
the  first  funding/budget  period  by  each  conbibutor  Value  of  in-kind 
conbibutionsshoukJ  be  included  on  appropriate  lines  as  applicable.  If 
the  action  will  result  In  adollar  change  to  an  existing  award,  indicali 
only  ttw  amount  of  the  change.  For  decreases.  erKlose  the  amounts  in 
parentheses.  If  both  basic  and  si|)plemental  amounts  are  included,  show 
breakdown  on  an  attached  sheet.  For  multiple  program  funding,  use 
totals  arxl  show  breakdown  using  same  categories  as  item  1 4. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant  Acopy  of  the  governing  body  sauthorization  for  you  to  sign 
this  application  as  official  representative  must  be  on  file  in  the  applicart's 
office.  Be  sure  to  enter  the  telephone  and  fax  number  and  e-mail  ad- 
dress of  the  authorized  representative.  Also,  in  item  1 5e,  please  enter 
the  month,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001)  in  the  dale 
sigiedfiekl 


Paperwork  Burden  Statement.  According  to  the  Paperwork  Reduction 
Act  of  1 995,  no  persons  are  required  to  respond  to  a  col  lection  of  inf  onriatian 
unless  such  collection  displays  a  valid  0M6  control  nunter.  The  valid  OMB 
control  number  for  this  information  collection  is  1875-0106.  The  time  re- 
quired to  complete  this  information  coHectkm  is  estimated  to  average  between 
15  and  45  minutes  per  response,  including  the  lime  to  review  instructions, 
search  existing  data  resources,  gatfwr  ttie  data  needed,  and  complete  and  re- 
view Ow  information  col  leaion.  If  you  have  any  comments  concerning  the 
accuracy  of  tfie  estimate(s)  or  suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of  Education,  \Ateshlngton,  DC.  20202- 
4651.  If  you  have  comments  or  concerns  regarding  tfie  status  of  your 
Indivickial  submission  of  this  form  write  directly  to:  Joyce  I.  Mays,  /\p- 
plication  Conb^ol  Center,  U.S.  Department  of  Education,  7th  and  D  Streets, 
S.W.  ROB-3,  Room  3633,  Washington,  DC.  20202-4725. 
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Definitions  for  Form  ED  424 


Nw  ice  Applicant  (See  34  CFR  75.225).  For  discretionary  grant 
pro  rams  under  which  the  Seaetary  gives  special  consideration  to 
nov  ce  applications,  a  novice  applicant  means  any  applicant  for  a  grant 
frorijEDthat— 


In 

CFft 


Has  never  received  a  grant  or  subgrant  under  the  program 
from  which  It  seeks  funding; 

Has  never  been  a  member  of  a  group  application,  submitted 
in  accordance  with  34  CFR  75.1 27-75.1 29,  that  received  a 
grant  under  the  program  from  which  it  seeks  funding;  and 

Has  not  had  an  active  discretionary  grant  from  the  Federal 
government  in  the  five  years  before  the  deadline  date  for 
applications  under  the  program.  For  the  purposes  of  this 
requirement,  a  grant  is  active  until  the  end  of  the  grant's 
project  or  funding  period,  including  any  extensions  of  those 
periods  that  extend  the  grantee's  authority  to  obligate  funds. 


tie 


case  of  a  group  application  submitted  in  accordarKe  with  34 
75.127-75.129,  a  group  includes  only  parties  ttiat  meet  the  re- 
listed above. 


quiriments 


Tyde  of  Submission.  "Construction"  includes  construction  of  new 
bull  jings  and  acquisition,  expansion,  remodeling,  and  alteration  of 
exis  ing  buildings,  and  Initial  equipment  of  any  such  buildings,  or  any 
com  bination  of  such  activities  (Including  architects'  fees  and  the  cost 
of  ai  :quisitlon  of  land).  'Construction "  also  includes  remodeling  to 
me^  standards,  remodeling  designed  to  conserve  energy,  renovation 
I  or  remodeling  to  accommodate  new  technologies,  and  the  purchase 
of  ekisting  historic  buildings  for  conversion  to  public  libraries.  For 
the  purposes  of  this  paragraph,  the  term  'equipment '  irKludes  ma- 
chir  ery,  utilities,  and  built-in  equipment  and  any  necessary  enclo- 
sure s  or  structures  to  house  them;  and  such  term  Includes  all  ottier 
itenis  necessary  for  ttie  functioning  of  a  particular  facility  as  a  facil- 
ity Ibr  the  provision  of  library  services. 

Ex«  :utive  Order  1 2372.  The  purpose  of  Executive  Order  1 2372  is 
to  f(  ster  an  intergovernmental  partnership  and  strengttien  federalism 
by  r  Hying  on  State  and  local  processes  for  the  coordination  and  re- 
vim  r  of  proposed  Federal  financial  assistance  and  direct  Federal  de- 
vek  pment.  The  application  notice,  as  published  in  the  Federal  Reg- 
istet.  Informs  the  applicant  as  to  wtiether  the  program  Is  subject  to 
thetequirementsof  E.0. 12372.  In  addition,  the  application  package 
con  aim  information  on  the  State  Single  Point  of  Contact.  An  appli- 
cant is  still  eligible  to  apply  for  a  grant  or  grants  even  if  its  respective 
Stat^,  Territory,  Commonwealth,  etc.  does  not  have  a  State  Single 
Poiit  of  Contact.  For  additional  information  on  E.0. 12372  go  to 
hop  //www.cfda.gov/public/eo12372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 

I.   Definitions  and  Exemptions 

A.   )erinitions. 

A  ri  search  activity  involves  human  subjects  if  the  activity  is 
res(  arch,  as  defined  in  the  Department's  regulations,  and  the 
re$<  arch  activity  will  involve  use  of  human  subjects,  as  de- 
fintd  in  the  regulations. 


—Research 

The  ED  Regulations  for  the  Protection  of  Human  Subjects,  Title  34, 
Code  of  Federal  Regulations,  Part  97,  define  research  as  "a  system- 
atic investigation,  including  research  development  testing  and  evalu- 
ation, designed  to  develop  or  contribute  to  generallzable  knowledge." 
If  an  activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generallzable  knowledge,  it  is  research. 
Activities  which  meet  this  definition  constitute  research  whether  or 
not  they  are  conducted  or  supported  under  a  program  which  is  con- 
sidered research  for  other  purposes.  For  example,  some  demon- 
stration and  service  programs  may  include  research  activities. 

—Human  Subject 

The  regulations  define  human  subject  as  "a  living  individual  at>out 
whom  an  Investigator  (wtiether  professional  or  student)  conducting 
research  obtains  (1)  data  through  Intervention  or  interaction  with 
the  individual,  or  (2)  identifiable  private  information."  (1)  If  an  ac- 
tivity involves  obtaining  information  about  a  living  person  by 
manipulating  ttiat  person  or  that  person's  environment,  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by  commu- 
nicating or  interacting  with  the  individual,  as  occurs  with  surveys 
and  interviews,  the  definition  of  human  subject  is  met.  (2)  If  an 
activity  involves  obtaining  private  information  about  a  living 
person  in  such  a  way  that  the  information  can  be  linked  to  that 
Individual  (ttie  Identity  of  ttie  subject  is  or  may  be  readily  deter- 
mined by  the  investigator  or  associated  with  the  information),  the 
definition  of  human  subject  is  met.  [Private  information  includes 
information  about  behavior  that  occurs  In  a  context  in  which  an  indi- 
vidual can  reasonably  expect  that  no  observation  or  recording  is  tak- 
ing place,  arxj  information  which  has  been  provided  for  speciFic  pur- 
poses by  an  individual  and  which  ttie  individual  can  reasonably  ex- 
pect will  not  be  made  public  (for  example,  a  school  health  record).] 

B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human  sub- 
jects will  be  in  one  or  more  of  ttie  following  six  categories  of  ex- 
emptions are  not  covered  by  the  regulations: 

(1)  Research  conducted  in  established  or  commonly  accepted  edu- 
cational settings,  involving  normal  educational  practices,  such  as  (a) 
research  on  regular  and  special  education  instructional  strategies, 
or  (b)  research  on  the  effectiveness  of  or  the  comparison  among 
instructional  techniques,  curricula,  or  classroom  management  meth- 
ods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior,  unless:  (a)  information  ob- 
tained is  recorded  in  such  a  manner  that  human  subjects  can  be  iden- 
tlFied,  directly  or  through  identifiers  linked  to  the  subjects;  and  (b) 
any  disclosure  of  the  human  subjeas'  responses  outside  ttie  research 
could  reasonably  place  the  subjects  at  risk  of  criminal  or  civil  liabil- 
ity or  be  damaging  to  the  subjects'  financial  standing,  employabllity, 
or  reputation.  If  the  subjects  are  children,  exemption  2  applies 
only  to  research  involving  educational  tests  and  observations  of 
public  behavior  when  the  investigator(s)  do  not  participate  in  the 
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activities  tieing  ot>served.  Exemption  2  does  not  apply  if  children 
are  surveyed  or  interviewed  or  if  the  research  Involves  observa- 
tion of  public  behavior  and  the  investigator(s)  participate  in  the 
activities  being  otiserved.  [Childrrai  are  defined  as  persons  wtio  have 
not  attained  ttie  legal  age  for  consent  to  treatments  or  procedures 
involved  in  the  research,  under  the  applicable  law  or  jurisdiction  in 
which  the  research  will  be  conducted] 

(3)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  ot>servation  of  public  behavior  that  Is  not  exempt  under  sec- 
tion (2)  atwve,  if  the  human  sutijects  are  elected  or  appointed  public 
officials  or  candidates  for  public  office;  or  federal  statute(s) 
require(s)  without  exception  that  the  confidentiality  of  the  person- 
ally identifiable  information  will  be  maintained  throughout  ttie  re- 
search and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data,  docu- 
ments, records,  pathological  specimens,  or  diagnostic  specimens,  if 
these  sources  are  publicly  available  or  if  the  Information  is  recorded 
by  the  investigator  in  a  manner  that  subjects  cannot  be  identified, 
directly  or  through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by  or 
subject  to  the  approval  of  department  or  agency  heads,  and  which  are 
designed  to  study,  evaluate,  or  otherwise  examine:  (a)  public  benefit 
or  service  programs;  (b)  procedures  for  obtaining  benefits  or  ser- 
vices under  those  programs;  (c)  possible  ctianges  in  or  alternatives 
to  those  programs  or  procedures;  or  (d)  possible  changes  in  methods 
or  levels  of  payment  for  benefits  or  services  under  ttiose  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance  stud- 
ies, (a)  if  wholesome  foods  without  additives  are  consumed  or  (b)  if 
a  food  is  consumed  ttiat  contains  a  food  ingredient  at  or  below  the 
level  and  for  a  use  found  to  be  safe,  or  agricultural  chemical  or  envi- 
ronmental contaminant  at  or  below  ttie  level  found  to  be  safe,  by  ttie 
Food  and  Drug  Administration  or  approved  by  ttie  Environmental  Pro- 
tection Agency  or  the  Food  Safety  and  Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

II.   Instructions  for  Exempt  and  Nonexempt  Human 
Subjects  Research  Narratives 

If  the  applicant  marked  "Yes"  for  Item  1 2  on  the  ED  424,  the  appli- 
cant must  provide  a  human  subjects  "exempt  research"  or  "nonex- 
empt research"  narrative  and  insert  it  immediately  following  the  ED 
424  face  page. 

A.  Exempt  Research  Narrative. 

If  you  marked  "Yes"  for  item  12a.  and  designated  exemption 
nunbers(s),  provide  the  "exempt  research"  narrative.  The  narrative 
must  contain  sufficient  information  about  the  involvement  of  human 
subjects  in  the  proposed  research  to  allow  a  determination  by  ED 
that  the  designated  exemption(s)  are  appropriate.  The  narrative  must 
be  succinct. 

B.  Nonexempt  Research  Narrative. 

If  you  marked  "No"  for  item  12a.  you  must  provide  the  "nonexempt 
research "  narrative.  The  narrative  must  address  the  following  seven 
points.  AlttKXjgh  no  specific  page  limitation  applies  to  this  section 
of  ttie  application,  be  succinct. 


(1)  Human  Sutijects  Invoh/ement  and  Characteristics:  Provide  a 
detailed  description  of  the  proposed  involvement  of  human  sutijects. 
Desaibe  the  characteristics  of  the  subject  population,  including  their 
anticipated  number,  age  range,  and  health  status  Identify  ttie  criteria 
for  inclusion  or  exclusion  of  any  subpopuiation  Explain  the  ratio- 
nale for  ttie  involvement  of  special  classes  of  subjects,  such  as  chil- 
dren, children  with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  institutionalized  in- 
dividuals, or  others  wtio  are  likely  to  be  vulnerable 

(2)  Sources  of  Materials:  Identify  the  sources  of  research  material 
obtained  from  individually  identifiable  living  human  subjects  in  ttie 
form  of  specimens,  records,  or  data.  Indicate  whether  the  material 
or  data  will  be  obtained  specifically  for  research  purposes  or  wtiether 
use  will  be  made  of  existing  specimens,  records,  or  data. 

(3)  Recruitment  and  Informed  Consent:  Describe  plans  for  the 
recruitment'of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  be  sought  and 
obtained,  wtio  will  seek  it  ttie  nature  of  ttie  information  to  be  pro- 
vided to  prospective  sutyects,  and  the  mettxjd  of  documenting  con- 
sent State  if  the  Institutional  Review  Board  (IRB)  has  authorized  a 
modification  or  waiver  of  the  elements  of  consent  or  the  require- 
ment for  documentation  of  consem. 

(4)  Potential  Risks:  Describe  potential  risks  (physical,  psychologi- 
cal, social,  legal,  or  ottier)  and  assess  their  likelihood  and  serious- 
ness. Where  appropriate,  describe  alternative  treatments  and  proce- 
dures ttiat  rnight  be  advantageous  to  the  subjects. 

(5)  Protection  Against  Risk:  Desaibe  ttie  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  including  risks  to  confi- 
dentiality, and  assess  ttieir  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  professional 
intervention  in  ttie  event  of  adverse  effects  to  ttie  subjects.  Also, 
wtiere  appropriate,  describe  ttie  provisions  for  monitoring  ttie  data 
collected  to  ensure  the  safety  of  the  subjects. 

(6)  Importance  of  ttie  Knowledge  to  be  Gained:  Discuss  the  im- 
portance of  ttie  knowledge  gained  or  to  be  gained  as  a  result  of  ttie 
proposed  research.  Discuss  why  ttie  risks  to  subjects  are  reasonable 
In  relation  to  ttie  anticipated  benefits  to  subjects  and  in  relation  to 
the  importance  of  the  knowledge  that  may  reasonably  be  expected  to 
result 

(7)  Collatwrating  Site(s):  If  research  involving  human  subjects  wilt 
take  place  at  collaborating  site(s)  or  other  performance  site(s),  name 
the  sites  and  briefly  describe  ttieir  involvement  or  role  in  the  re- 
search. 

Copies  of  the  Department  of  Education's  Regulations  for  ttw  Pro- 
tection of  Human  Sutijects,  34  CFR  Part  97  and  other  pertinent 
materials  on  ttie  protection  of  human  sutijects  in  research  are 
available  from  ttie  Grants  Policy  and  Oversight  Staff,  Office  of 
ttie  Chief  Financial  Officer,  U.S.  Department  of  Education,  Wash- 
ington, D.C.  20202-4248,  telephone:  (202)  708-8263,  and  on  the 
U.S.  Department  of  Education's  Protection  of  Human  SuDjects  in 
Research  Web  Stte  at  http://www.ed. gov/offices/GCFO/ 
humansub.html 
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Ac(  ording  to  the  Paperwork  Reduction  Act  of  1995,  no  persons  are  required  to  respond  to  a  collection  of 
infc  rmation  unless  such  collection  displays  a  valid  0MB  control  number.  The  valid  0MB  control  number  for  this 
infc  rmation  collection  is  1890-0004.  The  time  required  to  complete  this  information  collection  is  estimated  to  vaiy 
froi  1  13  to  22  hours  per  response,  with  an  average  of  17.5  hours  per  response,  including  the  time  to  review 
inst  actions,  search  existing  data  sources,  gather  the  data  needed,  and  complete  and  review  the  information 
colliction.  If  you  have  any  comments  concerning  the  accuracy  of  the  time  estimate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S.  Department  of  Education,  Washington,  D.C.  20202-465 1 .  If  you  have  comments  or 
con:ems  regarding  the  status  of  your  individual  submission  of  this  form,  write  directly  to  (insert  program  office), 
U.sl  Department  of  Education,  400  Maryland  Avenue,  S.W.,  Washington,  D.C.  20202. 

INSTRUCTIONS  FOR  ED  FORM  524 


General  Instructions 

Thi   form  is  used  to  apply  to  individual  U.S. 
Dep  artment  of  Education  discretionary  grant 
proi  irams.  Unless  directed  otherwise,  provide  the 
sam  i  budget  information  for  each  year  of  the  multi- 
yeai  funding  request.  Pay  attention  to  applicable . 
pro]  ram  specific  instructions,  if  attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  ipplicants  must  complete  Section  A  and  provide  a 
brea  kdown  by  the  applicable  budget  categories 
sho^m  in  lines  1-11. 

Lin(  s  1  -  M ,  columns  (a)-(e):  For  each  project  year  for 
whi  ;h  funding  is  requested,  show  the  total  amount 
reqi  ested  for  each  applicable  budget  category. 

Lini  :s  I  - 11 ,  column  (f);  Show  the  multi-year  total  for 
eaci  I  budget  category.  If  funding  is  requested  for 
onl]  one  project  year,  leave  this  column  blank. 

Lin( !  12,  columns  (a)-(e):  Show  the  total  budget 
reqi  est  for  each  project  year  for  which  fimding  is 
reqi  ested. 

Lin<  12,  column  (f):  Show  the  total  amount 
reqi  ested  for  all  project  years.  If  funding  is 
reqi  ested  for  only  one  year,  leave  this  space  blank. 

Section  B  -  Budget  Summary 
Non-Federal  Funds 

If  yi  lu  are  required  to  provide  or  volunteer  to  provide 
mat(  :hing  funds  or  other  non-Federal  resources  to  the 
proj  ;ct,  these  should  be  shown  for  each  applicable 
bud  ;et  category  on  lines  1-11  of  Section  B. 

Lin<  s  I  - 1 1 ,  columns  (a)-(e):  For  each  project  year  for 
whi(  :h  niatching  funds  or  other  contributions  are 
provided,  show  the  total  contribution  for  each 
appKcable  budget  category. 


Lines  1-11,  column  (0:  Show  the  multi-year  total  for 
each  budget  category.  If  non-Federal  contributions 
are  provided  for  only  one  year,  leave  this  column 
blank. 

Line  12,  columns  (a)-{e):  Show  the  total  matching  or 
other  contribution  for  each  project  year.     , 

.Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project.  If 
non-Federal  contributions  are  provided  for  only  one 
year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Information 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed  in 
Sections  A  and  B.  For  grant  projects  that  will  be 
divided  into  two  or  more  separately  budgeted 
major  activities  or  sub-projects,  show  for  each 
budget  category  of  a  project  year  the  breakdown 
of  the  specific  expenses  attributable  to  each  sub- 
project  or  activity. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final  or 
fixed)  that  will  be  in  effect  during  the  funding 
period.  In  addition,  enter  the  estimated  amount 
of  the  base  to  which  the  rate  is  applied,  and  the 
total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate  and 
base  on  which  fringe  benefits  are  calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 
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ASSURANCES  -  NON-CONSTRUCTION  PROGRAMS 


OMB  Approval  No.  034WX)40 


Public  reporting  burden  for  this  collection  of  information  is  estimated  to  average  15  minutes  per  response,  including  time  lor  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  infomiation.  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  PapenwrV  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BY  THE  SPONSORING  AGENCY. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  prefect  or  program.  If  you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  autfK>rized  representative  of  the  applicant,  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for  Federal  assistarKS 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  norvFederal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a  - 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  arnj  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 


5.  Will  comply  with  the  Intergovernmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to: 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L.  88-352) 
which  prohibits  discrimination  on  the  t>asis  of  race,  cokx 
or  national  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972.  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handicaps;  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discrimination 
on  the  tasis  of  age;  (e)  the  Dmg  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255),  as  amended, 
relating  to  nor>discrim«nation  on  the  t>asts  of  drug 
abuse;  (f)  tf>e  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and  ReNabtlitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
norxjiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amerxjed,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq),  as 
amended,  relating  to  norxliscrimination  In  the  sale, 
rental  or  financing  of  housing;  (i)  any  otfier 
nondiscrimir«tion  provisions  in  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  other 
nor)discnmination  statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisition 
Policies  Act  of  1970  (PL.  91-646)  which  provide  for 
fair  and  equitat)le  b'eatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with  provisions  of  ttie 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  wfiose 
prindpal  employment  activities  are  funded  in  wtxiie  or 
in  part  with  Federal  funds. 
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10. 


11. 


Will  x)mp(y,  as  applicable,  with  the  provisions  of  the  Davis- 
Baajn  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  use.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Wort  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333)1  regarding  latx>r  standards  for  federally-assisted 
construction  sutiagreements. 

Will  Iconiply,  If  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (PL.  93-234)  which  requires 
reapients  In  a  special  flood  hazard  area  to  participate  In  the 
prog^m  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurtable  construction  and  acquisition  is  $10,000  or  more. 

Will  Icomply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following;  (a)  Institution  of 
envn^onmental  quality  control  measures  under  the  National 
EnvKonmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Exequtrve  Order  (EO)  11514;  (b)  notification  of  violating 
faaliiles  pursuant  to  EO  1 1738;  (c)  protection  of  wetlands 
purswanf  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  1 1988;  (e)  assurance  of 
projact  consistericy  with  the  approved  State  management 
progfam  developed  under  the  Coastal  Zone  Management 
Act  (>f  1972  (16  use.  §§1451  et  seq);  (f)  confonnlty  of 
Fed^l  actions  to  State  (Clean  Air)  Implementation  P\ans 
under  Section  176(c)  of  ttie  Clean  Air  Act  of  1955,  as 
ameiJKJed  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  the  Safe 
Dnnl^ng  Water  Act  of  1974,  as  amended  (P.L.  93-523); 
and,  (h)  protection  of  endangered  species  under  the 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 


12.  Will  comply  with  ttie  Wild  and  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  components  of  the  national 
wikj  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  et  seq.). 

14.  Will  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (PL.  89-544,  as  amended.  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  the  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohikHts  the  use  of  lead-t)ased  paint  in  construction  or 
rehabilitation  of  residence  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133. 
"Audits  of  States,  Local  Govemments,  and  Non-Profit 
Organizations." 


18.    Will 

comply  with  all  applicable  requirements  of  all  other 

Federal  laws,  executive  orders,  regulations,  and  policies 

- 

^ 

governing  this  program. 

SIGNATUR 

;  OF  AUTHORIZED  CERTIFYING  OFFICIAL 

TITLE 

APPUCA^41 

ORGANIZATION 

DATE  SUBMITTED 

Standard  Form  424B  (R«v.  7-97)  Back 

.                                       •> 

' 

t 

* 

• 

• 
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CERTIFICATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  below  to  determine  the  certification  to  which  they  are  required  to  attest   Applicants 
should  also  review  the  Instructions  for  certification  included  in  the  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certification  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85. 
"Govemment-wlde  Debarment  and  Suspension  (Nonprocurement)  and  Gqvemment-wide  Requirements  for  Drug-Free  Worlcplace  • 
(Grants).'  The  certifications  shall  be  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  wt>en  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persoris  entering  into  a 
grant  or  cooperative  agreement  over  $100,000.  as  defined  at 
34  CFR  Part  82.  Sections  82.105  and  82.1 10.  the  applicant 
certifies  that: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  t>e 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
Influencing  or  attempting  to  Influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Member  of  Congress  In 
connection  with  the  making  of  any  Federal  grant  ttie  entering 
Into  of  any  cooperative  agreemeftf,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  other  than  Federal  appropriated  funds  have 
been  paid  or  will  be  paio  to  any  person  for  Influencing  or 
attempting  to  Influence  an  officer  or  employee  of  any  agency,  a 
Memt>er  of  Congress,  an  officer  or  empkiyee  of  Corigress,  or 
an  empkiyee  of  a  Memt>er  of  Congress  in  connectkxi  with  this 
Federal  grant  or  cooperative  agreement  ttie  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disctosure  Form  to 
Report  Lobbying,"  in  accordance  with  its  instructkxis; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certlficatk>n  t>e  included  In  the  award  documents  for  aH 
subawards  at  all  tiers  (including  subgrants.  contracts  under 
grants  and  cooperative  agreements,  and  subcontracts)  and 
ttiat  all  subreclpients  shall  certify  and  disctose  accordingly. 


2  DEBARMENT,  SUSPENSION,  AND  OTHER 
RESPONSIBHJTY  MATTERS 

As  required  by  Executive  Order  12549,  Detiarment  and 
Suspenson,  and  Implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  In  primary  covered  transactions,  as  defined  at 
34  CFR  Part  85.  Sections  85.105  and  85.1 10— 

A.  The  applkant  certifies  that  It  and  its  principals: 

(a)  Are  not  presently  deterred,  suspended,  proposed  for 
det>arment,  declared  ineligit>le,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tk>n  been  convk^ted  of  or  had  a  civil  judgement  rendered 
against  ttiem  for  commisskxi  of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting  to  obtain,  or  performing  a 
publk:  (Federal,  State,  or  local)  transaction  or  contract  under  a 
pubUc  transactk>n;  vkilatkin  of  Federal  or  State  antitrust 
statutes  or  commisskxi  of  emt>ezzlement,  ttieft.  forgery, 
brit>ery.  falsification  or  destructnn  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indk:ted  for  or  ottierwise  criminally  or  dvflly 
charged  by  a  governmental  entity  (Federal,  State,  or  kxal)  with 
commisskxi  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  ttvee-year  period  preceding  this  applk:a6on 
had  one  or  more  putMk;  transaction  (Federal,  State,  or  kx:al) 
terminated  for  cause  or  default  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments In  this  certification,  he  or  she  shall  attach  an 
explanatk>n  to  this  applk:atk}n. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectk>ns  85.605  and  85.610  - 

A.  The  applicant  certifies  that  It  will  or  will  continue  to  provide  a 
drug-free  wortcplace  by: 

(a)  Putilishing  a  statement  notifying  employees  that  ttie  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  the  grantee's  workplace  and 
specifying  the  actkxis  ttiat  will  be  taken  against  empkiyees  for 
vk>latk>n  of  such  protiibitk>n; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  empk>yees  atxxjt: 

(1)  The  dangers  of  drug  atHJse  in  ttie  wortcplace; 

(2)  The  grantee's  polKy  of  maintaining  a  drug-fiee  workplace; 

(3)  Any  available  drug  counseling,  rehat>ilitatK>n,  and  emptoyee 
assistance  programs;  and 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  drug 
atHJse  vkilatkxis  occurring  in  ttie  wortcplace; 

(c)  Making  It  a  requirement  ttiat  each  empk>yee  to  be  engaged  in 
the  performance  of  the  grant  be  given  a  copy  of  ttie  statement 
required  by  paragraph  (a); 

(d)  Notifying  the  empkiyee  in  the  statement  required  by  para- 
graph (a)  that  as  a  condltkxi  of  emptoyment  under  the  grant,  the 
empk)yee  will: 

(1)  Abide  by  ttie  terms  of  the  statement  and 

(2)  Notify  ttie  emplqyer  in  writing  of  his  or  her  convictkm  for  a 
vk>latk>n  of  a  criminal  drug  statute  cxxurring  in  ttie  wcxkplacano 
later  ttian  five  calendar  days  after  such  convictkm; 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receivKg  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  con^cted  employees  must  provide  notice,  including  position 
title,  toi  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue.  S.W  (Room  3652, 
GSA  R^glonal  Office  Building  No.  3).  Washington.  DC  20202- 
4248.  ^'totice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receivir)g  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employ|ee  wtK>  is  so  convicted: 

i 

(1)  Tal^ng  appropriate  personnel  action  against  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirefnents  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  Assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropnate  agency; 

(g)  MaKing  a  good  faith  effort  to  continue  to  maintain  a 
drug-fr^  wori^place  through  implementation  of  paragraphs 
(a),  (bi  (c),  (d).  (e).  and  (f). 

B.  The  grantee  may  insert  in  ttie  space  provided  below  the  site(s) 
for  ttie  berformarx^e  of  work  done  in  connectksn  with  the  specific 
grant:  [ 

Place  df  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHQ  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85.  Sections  85.605  and  85.610- 

A.  As  a  condition  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  dmg  offense  resulting  from  a 
violation  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
conviction,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Education,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Buikjing  No.  3),  Washington.  DC 
20202-4248.  Notice  shall  include  the  identification  number(s)  of 
each  affected  grant. 


Check  □  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  I  luly  authorized  representative  of  the  applicant,  I  hereby  certify  that  the  applicant  will  comply  with  the  above  certifications. 


NAME 


OF  APP1.ICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-<  K)13 


12/98 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certlficatkxi  is  required  by  lt>e  Department  of  Educatwn  regulations  implementing  Executive  Order  12549,  Detiarment  and  Suspension.  34  CFR 
Part  85.  for  aH  lower  tier  transactkxis  meeting  ttie  threstraW  and  tier  requirements  stated  at  Section  85.1 10 


Instructions  for  Cottiflcation 

1 .  By  signirtg  arxj  submitting  this  proposal,  the  prospective  k)wer  tier 
partKipant  is  provkjing  the  certification  set  out  bek>w. 

2.  The  certificatkxi  in  this  clause  is  a  material  representation  of  fact 
upon  whkdi  reliance  was  placed  wtien  this  transaction  was  entered 
into.   If  it  is  later  determined  that  tt>e  prospective  tower  tier  partk:ipant 
kr>owingly  rerKJered  an  erroneous  certifk:ation,  in  addition  to  ottter 
remedies  available  to  the  Federal  Goverrvnent,  the  department  or 
agency  with  whkti  this  transaction  origirtated  may  pursue  available 
remedies,  including  suspenskxi  and/or  det>arment. 

3.  The  prospective  k>wer  tier  partkspant  shall  provide  Immediate 
written  notk:e  to  the  person  to  which  this  proposal  is  submitted  if  at 
any  time  ttie  prospective  lower  tier  participant  learns  that  Its  certifica- 
tk>n  was  erroneous  wtien  submitted  or  has  become  erroneous  t>y 
reason  of  changed  circumstarKes. 

4.  The  terms  'covered  transactkxi,'  'debarred,'  "susperKled,* 
'ineligible.*  'k>wer  tier  covered  transactkxf.'  *partk:ipant,' '  person,' 
■primary  covered  transaction,' '  principal,'  'proposal,"  and  "voluntarily 
excluded,'  as  used  in  this  clause,  have  the  meanings  set  out  in  ttie 
Definitkxis  arvj  Coverage  sections  of  rules  implementing  Executive 
Order  1 2549.  You  may  contact  the  person  to  which  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  of  ttrase  regulatrans. 

5.  The  prospective  k>wer  tier  partkapant  agrees  by  sutxnitting  this 
proposal  that,  stioukJ  ttie  proposed  covered  transactk>n  be  entered 
into,  it  shall  rK^  knowingly  enter  into  any  lower  tier  covered  transactkyi 
with  a  person  who  is  debarred,  suspended,  declared  ineligit>le,  or 
voluntarily  excluded  from  partkipation  in  this  covered  transaction, 
unless  authorized  by  the  department  or  agency  with  which  ttws 
transactksn  originated. 


6.  The  prospective  tower  tier  partkapant  further  agrees  by  sut>m«ttir>g 
this  proposal  that  H  will  include  the  clause  titled  'Certif'cation  Regardir>g 
Dettarment,  Suspensk>n,  Ineligibility,  and  Voluntary  Exclusion-Lower 
Tier  Covered  Transactions.'  without  modificabon.  In  all  lower  tier 
covered  transactkins  and  In  all  solkstatkxis  for  k)wer  tier  covered 
transactk>ns 

7.  A  partKipant  in  a  covered  transaction  may  rely  upon  a  ceftifKatkxi 
of  a  prospective  participant  in  a  iower  tier  covered  transactkxi  that  it  Is 
not  det>arred.  suspended,  ineligible,  or  voluntarily  excktded  from  the 
rx>vered  transactkxi.  unless  It  knows  that  the  certifKatkxi  is  erroneous. 
A  parbapant  may  decide  the  method  and  frequency  by  wtwch  rt 
determines  the  eligit>ility  of  Its  principals.  Each  participant  may  txit  is 
not  required  to.  check  ttie  NonprocuremenI  List 

8.  Nothing  contained  m  ttie  foregoing  shall  be  construed  to  require 
estat>llshment  of  a  system  of  records  In  order  to  render  m  good  faith  the 
certifKatMXi  required  by  this  clause.  The  kr)o«yledge  and  Informatkxi  of 
a  participant  is  not  required  lo  exceed  that  whk:h  Is  normally  possessed 
by  a  prudent  person  in  the  ordinary  course  of  t>usiness  dealings 

9.  Except  for  transactKms  autfiorized  under  paragraph  5  of  these 
instructwns.  if  a  partkapant  in  a  cove'ed  transactkxi  knowingly  enters 
into  a  k>wer  tier  covered  transactkxi  with  a  person  wtio  is  suspended, 
detiarred.  Ineligible,  or  voluntarily  excluded  from  partk:ipation  in  this 
transactkxi.  in  additkxi  to  ottier  remedies  avatiat>le  to  the  Federal 
Government,  the  department  or  agency  with  whkti  this  transactkvi 
originated  may  pursue  availat>le  remedies,  inckiding  suspenskxi  and/or 
debarment 


Certification 

(1)  The  prospective  k}wer  tier  partKipant  certifies,  by  sutxnission  of  tfiis  proposal,  that  neither  it  nor  its  principals  are  presently  debarred, 
suspended,  proposed  for  det>arment,  declared  ineligible,  or  voluntarily  excluded  from  partkapation  In  this  transactkxi  t>y  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  kiwer  tier  partrcipant  is  unable  to  certify  to  any  of  tfie  statements  In  this  certificatkxi.  such  prospective  parbdpanl  stiaH 
attach  an  explanation  to  this  proposal. 


NAME  OF  APPLICANT 

PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 

PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

SIGNATURE 

DATE 

ED  80-0014,  9/90  (Replaces  GCS-009  (REV.12/88),  which  is  obsolete) 
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DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  form  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.- 1352 
(See  reverse  for  public  burden  disclosure.)      


Approved  by  0MB 
034&-0046 


1.  Type  df  Federal  Action: 

I        1  a.  contract 
' '  b.  grant 

c.  x)operative  agreement 

d.  oan 

e.  oan  guarantee 

f.  ban  insurance 


2.  Status  of  Federal  Action: 

I       la.  bid/offer/application 

' '  b.  initial  award 

c.  post-award 


3.  Report  Type: 

a.  initial  filing 

b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


4.  Name  and  Address  of  Reporting  Entity: 
f~|  Prii^  Q  Subawardee 

Tier  ,  if  known: 


Congressional  District,  if  known: 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applicable: 


8.  Federal  Action  Number,  if  known: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(//.  idividual.  last  name,  first  name,  Ml): 


b.  Individuals  Performing  Services  (including  addrtss  if 
different  from  No.  10a) 
(last  name,  first  name,  Ml): 


11. 


Tns 
1  wtw  1 


1352 

upon 
or  antam 
mfufiiiabo  > 

PUtXiC  II 

subiact  to 

each  suet 


raquastad  through  this  form  is  authonzed  tyy  titla  31  U.S.C.  sactnn 
disclosure  of  ^sbbymg  activities  is  a  material  representation  of  fact 
rehance  was  placed  by  the  tier  above  wherr  this  transaction  was  made 
into  This  disclosure  is  required  pureuant  to  31  US.C  1352.  TNs 
vwfl  t)e  reported  to  ttie  Congress  serriHannuatly  and  win  be  avaitaUe  for 
Any  person  who  fails  to  file  ttie  required  disclosure  shall  be 

a  ovil  penally  al  no)  less  that  $10,000  and  not  more  than  SIX.OOO  for 

failure 


ins  leciKm 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No. 


Date: 


Federal  Use  Only: 


Authorized  for  Local  Reproduction 
Standard  Form  LLL  (Rev.  7-97) 
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INSTRUCTIONS  FOR  COMPLETION  OF  SF-LLL,  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

This  disclosure  form  shall  be  completed  try  the  reporting  entity,  whether  sut)awardee  or  prime  Federal  reciptent,  at  the  initiatioo  or  receipt  of  a  covered  Feder^ 
action,  or  a  material  change  to  a  previous  filing,  pursuant  to  title  31  U.S.C  section  1352.  The  fiing  of  a  form  is  requiredfor  each  payment  or  a^^ement  to  make 
paymentto  any  lobbying  entity  for  irifluencing  or  attemptirtg  to  irrfhjefKe  an  officer  or  employeeof  any  agerxry,  a  Member  of  Corigress.  an  officer  or  en^loyee of 
Congress,  or  an  employeeof  a  Member  of  Congress  in  connection  wHh  a  covered  Federal  action  Complete  al  items  that  apply  for  both  the  initial  fling  am  maieriat 
char>ge  report.  Refer  to  the  implemenlirtg  guidarKe  published  t>y  the  OfRce  of  Managemerrt  arxj  Budget  for  additional  information. 

1.  Identify  the  type  of  covered  Federal  action  for  whM:h  lobbyirig  activity  is  and/or  has  been  secured  to  influence  tffe  outcome  of  a  covered  Federal  action. 

2.  Identify  the  status  of  tt«e  covered  Federal  action. 


3.  Identify  the  appropriate  classification  of  Wa  report.  If  Ms  Is  a  folowiup  report  caused  by  a  material  change  to  the  information  previousfy  reported  enter 
the  year  and  quarter  m  which  tfte  ctiange  occurred.  Enter  the  daiB  of  ttie  last  previously  submitted  report  by  tt«s  reporting  entity  for  this  covered  Federttf 


i.  nil  II  ,1 

aCBon. 


4.  EnterlhefuNname,address,cily,  State  and  zip  code  of  ttie  reporting  entity  Include  Congressional  District  if  known  Cfieck  tt>e  afjpropriatedassificatian 
of  the  reportingentity  that  desigriatesif  it  is,  or  expects  to  be,  a  priTTie  or  sut>award  recipient  Identify  tf>e  tier  of  the  subawardee.eg.ttie  first  subawardee 
of  the  prime  is  the  1st  tier.  Sut>awards  irtdude  but  are  not  imiled  to  sut>contracts,  subgrants  and  contratl  awards  under  (y^nts. 

5.  If  tf>e  orgarMzation  filing  the  report  in  Hem  4  cfwcks  "Subawardee,*  tften  enter  tfte  fuN  name,  address,  city.  State  and  zip  code  of  the  prime  Federal 
recipient  Include  Congressional  DistrKt  if  known. 

6.  Enter  the  name  of  the  Federal  agency  making  the  award  or  k»nco(Twnamer«t.  Include  at  least  arte  organizafioriaiievel  below  agency  na^ 
example,  Department  of  Transportation,  United  States  Coast  Guard. 

7.  Enter  ttw  Federal  program  name  or  descriptkxi  for  ttie  covered  Federal  action  fitemi)  If  krwwn,  enter  the  ful  Calatog  of  Feder^  Domesik:  AssistarKs 
(CFDA)  number  for  grants,  cooperative  agreements,  k>ans,  arxl  foan  commitfT>ents 

8-  Enter  tfte  most  appropriate  Federal  identifying  nunnber  avaiablefor  ttte  Federal  action  klentified  in  item  1  (e.g..  Request  for  Proposal  (RFP)  number 
Invitalian  for  Bid  (IFB)  number  grant  arvxxjncerr«nt  number;  ttw  coritract,  grant,  or  foan  award  numt>er,  the  applicaborVproposal  cor^rol  number 
assigned  by  the  Federal  agency).  Incktde  prefixes,  e.g.,  f^FP-OE-SO-OOl .' 

9.  For  a  covered  Federal  action  where  there  has  been  an  award  or  ban  convnitment  by  tf>e  Federal  agerKy .  enter  the  Federal  amount  of  ttie  award/loan 
commitment  for  the  prime  entity  klentified  in  item  4  or  5. 

10.  (a)  Enter  the  fu>  name,  address,  city.  State  and  zip  code  of  ttie  k>bt>ying  registrant  ur>der  ttie  Loi>t>yirtg  Oiscfosure  Act  of  1995  engaged  by  ttie  reporting 
entity  identified  in  item  4  to  influence  the  covered  Federal  action. 

(b)  Enter  the  full  names  of  tfte  individuals)  performing  services,  artd  include  fuH  address  if  different  from  10  (a).  Enter  Last  Name.  RrsI  Name,  and 
Middle  Initial  (Ml). 


11.  The  certifying  official  shall  sign  arxf  date  ttie  form,  print  his/her  name,  titie,  and  telepfKine  number 


According  to  the  Paperwork  Reduction  Act,  as  amerxled,  no  persons  are  required  to  respond  to  a  collectk>n  of  informatkxi  unless  it  displays  a  valid  OMB  Control 
Number.  The  vabd  OMB  control  number  for  this  infbrmatnn  cotection  is  OMB  No  0348-0046  Public  reporting  burden  for  this  collection  of  information  Is 
estimated  to  average  10  minutes  per  response,  inckiding  time  for  reviewing  instructions,  searching  existing  data  sources,  gatherirtg  and  tnaintaining  lf>e  data 
needed,  and  completing  and  reviewir>g  tfte  collection  of  information  Send  comments  regardir>g  tfie  burden  estin^e  or  any  other  aspect  of  this  collection  of 
Information,  irvluding  suggestions  for  reducing  this  burden,  to  tfte  Office  of  Management artd  Budget.  Paperwork  ReductKxi  Project  (0348-0046).  Wasttington, 
DC  20503. 
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Survey  on  Ensuring 
Equal  Opportunity 
FOR  Applicants 


Do  not  enter  informatUm  below  unless  instructed  to  do  so. 


0MB  No.  1890-0014      Exp.  1/31/2006 


Pbi  pose:  This  form  is  for  applicants  that  are  nonprofit  private  organizations  (not  including  private  universities).  Please  complete 
it  ti  I  assist  the  Federal  government  in  ensuring  that  all  qualified  applicants,  small  or  large,  non-religious  or  faith-based,  have  an 
eqi  il  opportunity  to  compete  for  Federal  funding.  Information  provided  on  this  form  will  not  be  considered  in  any  way  in  making 
fun  iing  decisions  and  will  not  be  included  in  the  Federal  grants  database. 

Instructions  for  Submitting  Survey 

If  slibmittine  hard  copy,  please  place  the  completed  survey  in  an  envelope  labeled  "Applicant  Survey."  Seal  the  envelope  and  include 
it  w  ith  your  application  package. 

If  submitting  electronically,  please  include  the  PR  Award  Number  assigned  to  your  e-application  in  the  box  above  entitled  "A>  not 
ent^  information  below  unless  instructed  to  do  so."  Place  and  seal  the  completed  survey  in  an  envelope  and  mail  it  to:  Joyce  I.  Mays, 
Api  iication  Control  Center,  U.S.  Department  of  Education,  T*"  and  D  Streets,  SW,  ROB-3,  Room  3671,  Washington,  DC  20202-4725. 


Does  the  applicant  have  501(cX3)  status? 
G  Yes  G  No 


.  How  many  full-time  equivalent 
employees  does  the  applicant  have? 
(Check  only  one  box). 


4.  Is  the  applicant  a  faith-based/religious 
organization?  ^ 


G 


Yes 


□   No 


LJ  3  or  Fewer 
□  4-5 
G  6-14 


G  15-50 
GsMOO 
G  over  100 


What  is  the  size  of  the  applicant's 
annual  budget?  (Check  only  one  box.) 

G  Less  Than  $150,000 
G  $150,000-5299,999    ■ 
G  $300,000-5499,999 
G  $500,000-5999,999 
G  51,000,000-54,999,999 
G  55,000,000  or  more 


5.  Is  the  applicant  a  non-religious 
community-based  organization? 

G  Yes  G  No 


6.  Is  the  applicant  an  intermediary  that  will 
manage  the  grant  on  behalf  of  other 
organizations? 


Yes 


No 


7.  Has  the  applicant  ever  received  a 

government  grant  or  contract  (Federal, 
State,  or  local )? 


G  Yes 


Gno 


8.  Is  the  applicant  a  local  affiliate  of  a 
national  organization? 


G 


Yes 


G 


No 


.Sui^;eiM[nstructions  on  Ensuring  Equal  Opportunity  for  Applicants 


501(cX3)  status  is  a  legal  designation 
provided  on  application  to  the  Internal 
Revenue  Service  by  eligible 
organizations.  Some  grant  programs 
may  require  nonprofit  applicants  to  have 
501(c)(3)  status.  Other  grant  programs  do 
not. 


2.  For  example,  two  part-time  employees 
who  each  work  half-time  equal  one  full- 
time  equivalent  employee.  If  the 
applicant  is  a  local  afRliate  of  a  national 
organization,  the  responses  to  survey 
questions  2  and  3  should  reflect  the  staff 
and  budget  size  of  the  local  affiliate. 


3.  Annual  budget  means  the  amount  of 
money  your  organization  spends  each 
year  on  all  of  its  activities. 


4.  Self-identify. 


5.  An  organization  is  considered  a 
community-based  organization  if  its 
headquarters/service  location  shares  the 
same  zip  code  as  the  clients  you  serve. 


6.  An  "intermediary"  is  an  organization  that 
enables  a  group  of  small  organizations  to 
receive  and  manage  government  funds 
by  administering  the  grant  on  their 
behalf 


7.   Self-explanatory. 


8.    Self-explanatory 


[FR  Doc.  03-20794  Filed  8-13-03;  8:45  am) 
BILUNG  CODE  4000-01-C 


Paperwork  Burden  Statement 

According  to  the  Paperwork  Reduction  Act  of 
1995,  no  persons  are  required  to  respond  to  a 
collection     of    information     unless     such 
collection   displays   a   valid   OMB   control 
number.  The  valid  OMB  control  number  for 
this  information  collection  is  1890-(X)14.  The 
time  required  to  complete  this  information 
collection  is  estimated  to  average  five  (5) 
minutes  per  response,  including  the  time  to 
review    instructions,    search    existing    data 
resources,    gather    the    data    needed,    and 
complete     and     review     the     information 
collection.      If  you   have   any   comments 
concerning    the    accuracy    of   the    time 
estiniate(s)  or  suggestions  for  improving 
this  form,  please  write  to:  U.S.  Department 
of  Education,  Washington,  D.C.  20202-4651. 
If    you    have    comments    or    concerns 
regarding  the  status  of  your  individual 
submission  of  this  form,  write  directly  to: 
Joyce  1.  Mays,  Application  Control  Center, 
U.S.  Department  of  Education,  7*  and  D 
Streets,      SW,      ROB-3,      Room      3671, 
Washington,  DC  20202-4725. 


o     1=^ 


Thursday, 
August  14,  2003 


Part  V 

Federal 

Communications 

Commission 


47  CFR  Part  73 

2002  Biennial  Review  of  Broadcast 
Ownership  Rules,  Cross-Ownership  of 
Broadcast  Stations  and  Newspapers, 
Multiple  Ownership  of  Radio  Broadcast 
Stations  in  Local  Markets,  and  Definition 
of  Radio  Markets  and  Information 
Collection  Approval;  Final  Rule  and 
Notice 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MB  Docket  No.  02-277,  and  MM  Docket 
Nos.  01-235,  01*317,  and  00-244,  FCC  03- 
12^ 


,1 


2002  Biennial  ftevlew  of  Broadcast 
Ownership  Rules,  Cross-Ownership  of 
Broadcast  Stations  and  Newspapers, 
Multiple  Ownership  of  Radio  Broadcast 
Stations  in  Local  Markets,  and 
Definition  of  RJadio  Markets 


agency:  Federal 
Commission. 
ACnON:  Final  Hile 
effective  date 


Communications 
,  announcement  of 


SUMMARY:  This  document  confirms  that 
modifications  to  §§  73.3555  and  73.3613 
of  the  Commission's  rules,  adopted  in 
the  Commission's  biennial  review  of  its 
broadcast  ownership  rules,  are  effective 
on  September  4,  2003. 

DATES:  Modifications  to  §§  73.3613  and 
73.3555,  published  at  68  FR  46285, 
August  5,  2003,  are  effective  on 
September  4,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Rita 
McDonald,  Industry  Analysis  Division, 
202-418-2330. 

SUPPt.EMENTARY  INFORMATION:  The 
Federal  Communications  Commission, 
at  68  FR  45285,  August  5,  2003, 
published  a  siunmary  of  its  Report  and 
Order  in  MB  Docket  No.  02-277,  and 


MM  Docket  Nos.  01-235,  01-317,  and 
00-244,  regarding  its  broadcast 
ownership  rules.  That  document 
adopted  modifications  to  §§  73.3555  and 
73.3613  of  the  Commission's  rules. 
Those  modifications  will  be  effective 
September  4,  2003.  For  the  effective 
date  of  the  approval  of  the  information 
collection  bxudens  associated  with  these 
revised  sections,  see  the  Notice 
published  elsewhere  in  this  separate 
part  of  the  Federal  Register. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-20746  Filed  8-13-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[MB  Docket  No.  02-277,  and  MM  Docket 
Nos.  01-235, 01-317,  and  00-244,  FCC  03- 

127] 

2002  Biennial  Review  of  Broadcast 
Ownership  Rules,  Cross-Ownership  of 
Broadcast  Stations  and  Newspapers, 
Multiple  Ownership  of  Radio  Broadcast 
Stations  in  Local  Markets,  and 
Definition  of  Radio  Markets; 
Information  Collection  Approval 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Federal  Commimications 
Commission  has  received  Office  of 
Management  and  Budget  (OMB) 
approval  for  revised  application  forms 
and  certain  non-form  filings  associated 
with  the  Commission's  rules  regarding 
broadcast  ov«iership.  Therefore,  the 
Commission  announces  that  OMB 
3060-0027  (FCC  Form  301).  OMB  3060- 
0031  (FCC  Form  314),  OMB  3060-0032 
(FCC  Form  315),  and  OMB  3060-1040 
(certain  non-form  filings)  are  effective. 
DATES:  Effective  August  14,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  H.  Doyle  or  Nina  Shafran,  Audio 
Division,  202-418-2700;  Barbara 
Kreisman  or  Jim  Brown,  Video  Division, 
202-418-1600. 

SUPPLEMENTARY  INFORMATION:  1.  On  July 
2,  2003,  the  Federal  Communications 


Commission  released  the  Report  and 
Order  in  the  above-referenced  MB/MM 
dockets  revising  its  broadcast  ownership 
rules  (published  at  68  FR  46286,  August 
5,  2003).  Certain  FCC  application  forms, 
amendments  that  are  filed  using  such 
forms,  and  certain  non-form  filing 
requirements  were  revised  pursuant  to 
changes  adopted  in  the  Report  and 
Order.  Pursuant  to  the  "emergency 
processing"  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (5  CFR  1320.13), 
the  Commission  has  received  OMB 
approval  of  the  revisions  to  the 
following  application  forms: 
AppUcation  for  Construction  Permit  for 
Commercial  Broadcast  Station,  FCC 
Form  301  (OMB  Control  No.  3060- 
0027);  Application  for  Consent  to 
Assignment  of  Broadcast  Station     ' 
Construction  Permit  or  License,  FCC 
Form  314  (OMB  Conti-ol  No.  3060- 
0031);  and  Application  for  Consent  to 
Transfer  Control  of  Entity  Holding 
Broadcast  Station  Construction  Permit 
or  License,  FCC  Form  315  (OMB  Conti-ol 
No.  3060-0032).  In  conjunction  with  its 
approval  of  the  revised  forms,  OMB  also 
approved  the  information  collection 
requirements  associated  with 
amendments  to  applications  on  Forms 
301,  314,  and  315  (see  OMB  Contitjl  No. 
cited  above  for  each  form).  Accordingly, 
the  revised  forms,  including 
amendments  that  are  filed  using  these 
forms,  are  now  effective. 

2.  OMB  also  approved  certain  non- 
form  filings  as  follows:  cvurent  TV 


licensees' requests  for  temporary  waiver 
or  extension  of  an  existing  waiver,  or 
amendment  to  a  pending  waiver 
request,  of  the  local  TV  ownership  rule, 
as  well  as  current  licensees'  filings 
related  to  their  existing  conditional 
waivers  of  the  previous  one-to-a-market 
cross-ownership  rule.  Accordingly,  the 
information  collections  contained  in 
these  non-form,  waiver-related  filings, 
tided  "Broadcast  Chvnership  Rubs,  R&O 
in  MB  Docket  No.  02-277  and  MM 
Docket  Nos.  01-235,  01-317  and  00-244 
(OMB  Control  No.  3060-1040),"  are  now 
effective. 

3.  Piu^uant  to  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  sponsor  a  collection  of 
information  luiless  it  displays  a 
ciurently  valid  OMB  control  niunber. 
Notwithstanding  any  other  provisions  of 
law,  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  that  does  not 
display  a  valid  control  number. 
Questions  concerning  the  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Les  Smith,  Federal 
Communications  Commission,  f202) 
418-0217. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-20747  Filed  8-13-03;  8:45  am] 
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No.  2003-29 47443 

5  CFR 
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Proposed  Rules: 

1 46516,  46983,  48331 

28  CFR 

549 47847 

Proposed  Rules 

16 47519 

522 - 46138 

29  CFR 

697 46949 

Proposed  Rules 

Ch.X 46983 

30  CFR 

926 46460 

Proposed  Rules 

57 48668 

72 47886 

31  CFR 

50 48280 

591 45777 

592 45777 

32  CFR 

21 .47150 

22.... 47150 

32 47150 

34 47150 

37 47150 

Proposed  Rules 

199 46526 

33  CFR 

100 46087,  47237,  48553 

117 45784,  47462,  47850, 

47851 

165 45164,  45165,  47237, 

47239,  47241,  47243,  47245, 
47464.  47465,  47852,  47854, 
48282,  48284,  48555 
Proposed  Rules: 

110 45190 

117 46139.  47520,  47522 

165 46984,47277 

36  CFR 

4 46477 

Proposed  Rules: 

7 47524 

37  CFR 

1 48286 

2 48286 

39  CFR 

224 47527 


261 47527 

262 47527 

263 47527 

264 .V. 47527 

265 47527 

266 47527 

267 47527 

268, 47527 

3001 48293 

Proposed  Rules: 

111 45192 

40  CFR 

52 45897,  46089,  46099, 

46101,  46479,  46484,  46487, 

47466,  47468,  47473,  47477, 

47482,  48557 

60 46489 

62 48558 

63 46102 

70 46489 

71 45167 

81 47964 

86 48561 

180 46491,  47246,  48299, 

48302,48312 

261 46951 

300 48314 

Proposed  Rules: 

Ch.  1 46435 

19 45788 

27 45788 

51..... 46436 

52 46141,  46437,  47279. 

47530.  45731.  47532.  47533 

62 48581 

63 46142 

70 46438 

141 47640 

142 47640 

194 47887 

271 45192 

300 48331 

432 48472 

41  CFR 

Proposed  Rules: 

51-3 45195 

51-4 45195 

42  CFR 

409 46036 

411 46036 

412 45346,  45674.  47637 

413 45346.46036 

440 46036 

483 46036 

488 46036 

489 46036 

Proposed  Rules: 

410 47966 

419 47966 

46  CFR 

188 45785 

189 45785 

47  CFR 

1 48446 

2 46957 


13 „ 46957 

25 > 47856 

54 47253 

69 46500 

80 46957 

73 45786.  46286,  46502, 

47255,  47256,  48764 
Proposed  Rules: 

73 46359,  47282,  47283, 

47284,  47285 

48  CFR 

1806 45168 

1807 45168 

1811 45168 

1814 45168 

1815 45168 

1817 45168 

1819 45168 

1825 45168 

1827 45168 

1844 45168 

1852 45168 

1872 45168 

49  CFR 

171 48562 

172 48562 

173 48562 

177 '. 48562 

178 48562 

179 ......48562 

180 48562 

191 46109 

192 46109 

195 46109 

390 47860 

398 47860 

571 47485.48571 

Proposed  Rules: 

71 47533 

380 47890 

391 ,... 47890 

571 46539.  46546 

585 46546 

586 46546 

589 46546 

590 46546 

596 46546 

1152 48332 

50  CFR 

17 46684,46870 

300 47256,48572 

622.. 47498 

635 45169 

660 46n2 

648 47264 

679 45170,  45766,  46116, 

46117,  46502,  47265,  47266, 
47875 
Proposed  Rules: 

15 46559 

17 46143,  46989,  48581 

20 47424 

32 ; 48583 

600 45196 

622 48592 

635 i 45196.47404 
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REMINDERS 

The  items  in  this  list  were 
editohally  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  14, 
2003 

AGRICULTURE 
DEPARTMEffT 
Agricultural  Marketing 
Service 

Grapes  grown  in — 

Califomia;  published  7-15-03 
Nectarines  and  peaches 

grown  in — 

Califomia;  published  8-13-03 
Raisins  produced  from  grapes 
grown  in — 

Califomia;  published  7-15-03 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

International  fisheries 
regulations: 

Pacific  halibut — 
Oregon  sport  fisheries; 
additional  access; 
published  8-14-03 
Marine  mammals: 
Commercial  fishing 
authorizations — 
Fisheries  categorized 
according  to  frequency 
of  incidental  takes; 
2003  list;  published  7- 
15-03 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines; 
On-tX)ard  diagnostic 
regulations;  partially 
withdrawn;  published  8- 
14-03 

HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Saginaw  River.  Bay  City, 
Ml;  safety  zones; 
published  7-16-03 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Lands  and  water: 
Indian  Reservation  Roads 
Program  funds; 
distribution;  published  8- 
14-03 

JUSTICE  DEPARTMENT 
Parole  Commission 

Federal  prisoners;  paroling 
and  releasing,  etc.: 


District  of  Columbia  and 

United  States  codes; 

prisoners  serving 

sentences — 

Supervision  of  released 
prisoners  serving 
supervised  release 
terms;  published  7-15- 
03 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities,  etc.: 
Sarbanes-Oxley  Act  of 
2002;  implementation — 
Exchange  Act  periodic 
reports;  inclusion  of 
management's  report  on 
internal  control  over 
financial  reporting  and 
certification;  published 
6-18-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airt)us;  published  7-10-03 
Bombardier;  published  7-10- 
03 

Textron  Lycoming;  published 
7-10-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 

8-20-03;  published  7-21- 

03  [FR  03-18447] 
Soybean  promotion  and 
research  order: 
United  Soybean  Board; 

membership  adjustment; 

comments  due  by  8-18- 

03;  published  6-17-03  [FR 

03-15270] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Salmon;  comments  due 
by  8-22-03;  published 
7-23-03  [FR  03-18734] 
Atlantic  coastal  fisheries 

cooperative 

management — 

Atlantic  striped  bass; 
comments  due  by  8-20- 
03;  published  7-21-03 
[FR  03-18491] 
Northeastern  United  States 

fisheries — 


Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  8-18- 
03;  published  7-18-03 
[FR  03-18343] 

DEFENSE  DEPARTMENT 

Courts-Martial  Manual;  review; 
comments  due  by  8-19-03; 
published  6-20-03  [FR  03- 
15574] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Blanket  sales  certificates; 
comments  due  by  8-18- 
03;  published  8-5-03  [FR 
03-19879] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  diesel  engines  and 

fuel;  emissions  standards; 

comments  due  by  8-20- 

03;  published  5-23-03  [FR 

03-09737] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  plannir>g 
purposes;  designation  of 
areas: 

Colorado;  comments  due  by 
8-21-03;  published  7-22- 
03  [FR  03-18302] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designatk>n  of 
areas: 
Colorado;  comments  due  by 

8-21-03;  published  7-22- 

03  [FR  03-18303] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  plannirig 
purposes:  designation  of 
areas: 

Pennsylvania;  comments 
due  by  8-18-03;  published 
7-18-03  [FR  03-18294] 
Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Califomia;  comments  due  by 
8-22-03;  published  7-23- 
03  [FR  03-18739] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


Rorida;  comments  due  t)y 
8-21-03;  published  7-22- 
03  [FR  03-18500] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Rorida;  comments  due  by 
8-21-03;  published  7-22- 
03  [FR  03-18501] 
Georgia;  comments  due  by 
8-18-03;  published  7-18- 
03  [FR  03-18153] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approvaf  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
8-20-03;  published  7-21- 
03  [FR  03-18298] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  arKJ 
promulgation;  various 
States: 
Indiana:  comments  due  by 

8-20-03;  published  7-21- 

03  [FR  03-18299] 
New  York;  comments  due 

by  8-20-03;  published  7- 

21-03  [FR  03-18300] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

New  York;  comments  due 
by  8-20-03;  published  7- 
21-03  [FR  03-18301] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Texas;  comments  due  by  8- 

20-03;  published  7-1-03 

[FR  03-16582] 

Hazardous  waste  program 
authorizations: 
Georgia;  comments  due  by 

8-18-03;  published  7-18- 

03  [FR  03-18296] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Georgia;  comments  due  by 
8-18-03;  published  7-18- 
03  [FR  03-18297] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Human  testing;  standards  and 
criteria;  comments  due  by 


IV 
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8-20-03;  publish  8-6-03 
[FR  03-20154) 

ENVIRONMENTAL 
PflOTECnON  AliENCY 

Pesticides;  tolerances  in  food, 
animal  teeds^  ixj  raw 
aghcultural  contmodities: 
Azoxystrobin;  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15261) 
Bacillus  pumilu$  (strain 
QST2808);  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15129] 
Glyphosate;  comments  due 
by  8-18-03;  f^ished  6- 
18-03  [FR  0^15128) 

FEDERAL 

COMMUNtCATlONS 

COMMISSION 

Common  carrier  Services: 
Federal-State  Jloint  Board 
on  Universal  i  Service — 
Lifeline  and  t>nK-Up 
programs;  comments 
due  by  8-1^3-03; 
published  7-17-03  [FR 
03-18056) 
Telecommumc^ions  Act  of 
1996;  implenlentation — 
-\  Numtjering  resource 

\        optimization;  telephone 
number  portability; 
■  comments  due  by  8-20- 
03;  published  7-21-03 
[FR  03-18364] 
Radio  stations;  t£ble  of 
assigrunents; 
California  and  Texas; 
comments  dije  by  8-22- 
03;  published  7-18-03  [FR 
03-18228)     I 
Michigan;  comitients  due  by 
8-22-03;  published  7-18- 
03  [FR  03-11249) 
Various  States;  comments 
due  by  8-22-03;  published 
■      7-18-03  [FR  03-18227) 

HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  BArder 
Protection  Bureau 

Electronic  cargo  Information; 
advarKe  presehtation 
requirement;  comments  due 
by  8-22-03;  piilished  7-23- 
03  [FR  03-1 85B8) 

INTERIOR  DEPARTMENT 
Fish  and  Wildlite  Service 
Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 
Johnston's  fiankenia; 
delisting;  qomments  due 
by  8-20-03;  published 
5-22-03  [RR  03-12748] 
Slickspot  pepp^rgrass; 
comments  due  by  8-18- 


03;  published  7-18-03  [FR 
03-18402] 
Migratory  t)ird  hunting: 
Federal  Indian  reservations, 
off-reservation  trust  lands, 
and  ceded  letnds; 
comments  due  by  8-18- 
03;  published  8-8-03  [FR 
03-20290) 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  larxi 
reclamation  plan 
submissions: 

Ohio;  comments  due  by  8- 
20^)3;  published  7-21-03 
[FR  03-18468) 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINiSTRATION 

Organization,  functions,  arnl 
auttiority  delegations: 
Temporary  duty  travel; 
issuarKe  of  motor  vehicle 
for  fKxne-to-work 
transportation;  comments 
due  by  8-22-03;  published 
6-23-03  [FR  03-15693] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINiSTRATION 

NARA  facilities: 
Exhibition  Hall;  hours  of 
operation;  comments  due 
by  8-18-03;  published  6- 
17-03  [FR  03-15190) 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comnients  due 
by  8-18-03;  published  7- 
18-03  [FR  03-18260] 

NUCLEAR  REGULATORY 
COMMISSION 

Spent  nuclear  fuel  and  high- 
level  radioactive  waste; 
Independent  storage; 
licensing  requirements: 
Approved  spent  fuel  storage 
casks;  list;  comments  due 
by  8-18-03;  published  7- 
18-03  [FR  03-18262) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

8-18-03;  published  7-2-03 

[FR  03-16694] 
GROB-WERKE;  comments 

due  by  8-18-03;  published 

7-15-03  [FR  03-17818] 


McDonnell  Douglas; 
comments  due  by  8-18- 
03;  published  7-24-03  [FR 
03-18791) 

Pratt  &  Whitney;  comments 
due  by  8-18-03;  published 
6-17-03  [FR  03-15224] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Rolls-Royce  pte;  comments 
due  by  8-21-03;  published 
8-6-03  [FR  03-19475] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Saab;  comments  due  by  8- 
20-03;  published  7-21-03 
[FR  03-18419) 
Ainworthiness  standards: 
Special  corKlitions — 
AMSAFE,  Inc.,  Zenair 
model  CH2000  airplane; 
comments  due  by  8-18- 
03;  published  7-17-03 
[FR  03-18071] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Boeing  Model  747SP 
airplane;  comments  due 
by  8-21-03;  published 
7-22-03  [FR  03-18625] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  D  airspace;  comments 
(*ue  by  8-21-03;  published 
7-22-03  [FR  03-18515) 

Class  D  and  Class  E4 
airspace;  comments  due  by 
8-18-03;  published  7-17-03 
[FR  03-18074) 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  8-20-03;  published 
7-9-03  [FR  03-17253) 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Private  activity  bonds; 
definition;  comments  due 
by  8-19-03;  published  5- 
14-03  [FR  03-11926) 

Qualified  retirement  plans; 
deemed  IRAs;  comments 


due  by  8-18-03;  puislished 
5-20-03  [FR  03-126751 
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This  is  a  continuing  list  of 
publk:  bills  from  tfie  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjurK:tion 
with  "PLUS"  (Public  Laws 
Update  Servrce)  on  202-741- 
6043.  This  list  is  also 
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www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 

In  "slip  law"  (IndivkJual 
pampf^let)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
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available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOShtml.  Sorne  laws  may 
not  yet  be  available. 

H.R.  74/P.L.  1(W-67 

To  direct  the  Secretary  of 
Agriculture  to  convey  certain 
land  in  the  Lake  Tahoe  Basin 
Management  Unit,  Nevada,  to 
the  Secretary  of  ttie  Interior, 
in  trust  for  the  Washoe  Indian 
Tribe  of  Nevada  and 
California.  (Aug.  1,  2003;  117 
Stat.  880) 

S.  128(VP.L.  108-68 

To  amend  the  PROTECT  Act 
to  clarify  certain  volunteer 
liability.  (Aug.  1,  2003;  117 
Stat.  883) 
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Public  Laws  Electronic 
Notification  Service 
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The  United  States  Government  Manual 
2002/2003 

As  the  official  handboolc  of  the  Federal  Govemment,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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Is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
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NOTICES 
Environmental  statements;  availability,  etc.: 

Ketchikan  Gateway  Borough,  AK;  Gravina  Access  Project, 
48924-48925 

Commerce  Department 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and  Technology 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  48878-48880 

Comptroller  of  the  Currertcy 

RULES 

Commimity  and  economic  development  entities, 

commimity  development  projects,  and  other  public 
welfare  investments,  48771-48783 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

See  Engineers  Corps  ; 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Employer  Support  of  the -Guard  and  Reserve  Advisory 
Board,  48886 

Courts-Martial  Manual;  amendments,  48886-48888 

Grants  and  cooperative  agreements;  availabihty,  etc.: 
Institutions  of  higher  education  ineligible  for  Federal 
funds;  list,  48888 

Meetings: 
Historical  Records  Declassification  Advisory  Panel,  48889 
Threat  Reduction  Advisory  Coimiittee,  48889 
Women  in  Services  Advisory  Committee,  48889 
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Drug  Enfortement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Clark,  Coidell  M.,  M.D..  48942-48943 
Serai,  Kai  waljit  S.,  M.D..  48943-48944 

Smiley.  Kiren  Joe,  M.D.,  48944-48945 

■ 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  48892-48893 

Employee  Benefits  Security  Administration 

NOTICES  I 

Employee  benefit  plans;  prohibited  transaction  exemptions: 
Liberty  Mfedia  401  (k)  Savings  Plan,  49301-4932.1 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

48946-48947 

Energy  Department 

See  Federal  Energy  Regiilatory  Commission 
NOTICES 

Environmental  statements;  notice  of  intent: 
Next-Genaration  Circulating  Fluidized  Bed  Coal 
Geneikting  Unit  Demonstration  Plant  Project, 
Fountain,  CO,  48893-48896 
Grants  and  aooperative  agreements;  availability,  etc.: 
Fusion  Science  Centers,  48896-48898 

Engineers  C«orps 

NOTICES 

Environmen  al  statements;  availability,  etc.: 
Milton,  Cabell  County,  WV;  Lower  Mud  River  Watershed 
Projec  t.  48890-48891 
Meetings: 
Multimedi  a  Environmental  Modeling  Federal  Interagency 
Steeriiig  Committee,  48891-48892 

Environmental  Protection  Agency 

RULES 

Air  quality  implementation  plans;  approval  and 
promul^  ation;  various  States: 
Pennsylva  lia,  48803^8805 
PROPOSED  RU  LES 
Air  quality  { lanning  purposes;  designation  of  areas: 

California,  48848-48851 
NOTICES 

Environmen  al  statements;  availability,  etc.: 
Agency  sti  tements — 
Conunei  it  availability,  48900-48901 
Weekly  receipts,  48901-48902 
Grants  and  cooperative  agreements;  availability,  etc.: 

Lead-base*  I  paint  programs,  48902-48908 
Pesticide,  food,  and  feed  additive  petitions: 

Bayer  CroiScience,  48908-48913 
Toxic  and  h<  izardous  substances  control: 
New  chem  icals — 
Receipt  md  status  information,  48913-48919 
Water  pollution  control: 
Clean  Water  Act — 
Class  II 1  idministrative  penalty  assessments,  48919 
Water  suppl  r: 
Public  wal  er  supply  supervision  program — 
Colorado,  48919-48920 


North  Dakota.  48921-48922 
South  Dakota,  48920-^8921 

Executive  Office  of  the  President 

See  Management  and  Budget  Office  ^ 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Bombardier;  correction,  48783-48784 
Class  E  airspace;  correction,  48994 
PROPOSED  RULES 
Airworthiness  directives: 

Boeing,  48833-48835 

McDonnell  Douglas,  48835-48837 

Federal  Emergency  Management  Agency 

NOTICES 

Disaster  and  emergency  areas: 

Florida,  48925 

Indiana,  48925 

Nebraska,  48925-48926 
'    North  Dakota,  48926 

Ohio,  48926-48928 

Tennessee,  48928 

Texas,  48928-48929 

West  Virginia,  48929 
Grants  and  cooperative  agreements;  availability,  etc.: 

Community  Emergency  Response  Team  Training 
Program,  48929-48931 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 
Allegheny  Energy  Supply  Co.,  LLC,  et  al.,  48898-48899 
New  York  Independent  System  Operator,  Inc.,  et  al., 
48899-48900 

Federal  Highway  Administration 

NOTICES 

Enviroimaental  statements;  availability,  etc.: 
Ketchikan  Gateway  Borough,  AK;  Gravina  Access  Project, 
48924-48925 

Federal  Motor  Carrier  Safety  Administration 

PROPOSED  RULES  -     > 

Motor  carrier  safety  standards: 
Specied  training  requirements — 
Entry-level  commercial  motor  vehicle  operators; 
minimum  training  requirements,  48863-48875 
NOTICES 

Motor  carrier  safety  standards:  ' 

Driver  qualifications — 
Adams,  Gene  E.,  et  al.;  vision  requirement,  48989- 
48991 

Federal  Railroad  Administration 

NOTICES 
Meetings: 
Raihoad  Safety  Advisory  Committee,  48991-48992 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species: 
Recovery  plans — 

Higgins'  eye  pearlymussel.  48933^8934 
Endangered  and  threatened  species  permit  applications, 

48931-48933 
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Grants  and  cooperative  agreements;  availability,  etc.: 
Landowner  Incentive  Program  (non-tribal  portion)  for 
States,  territories,  and  District  of  Columbia,  48934 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Trenbolone  and  estradiol;  implant  or  injectable  dosage, 
48784-48785 

Forest  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  48876—48877 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 

See  Children  and  Families  Administration 

See  Food  and  Drug  Administration  ; 

Homeland  Security  Department 

See  Coast  Guard 

See  Federal  Emergency  Management  Agency 

Housing  and  Urtmn  Development  Department 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  siuplus  Federal  property,  48931 

Indian  Affairs  Bureau 

NOTICES 

Land  acquisitions  into  trust: 
Little  Traverse  Bay  Bands  of  Odawa  Indians  of  Michigan, 
48934-^8935 

Interior  Department  -     ^ 

See  Fish  and  Wildlife  Service 

See  Indian  Affairs  Bureau 

See  Land  Management  Biu^au 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcement  Office 

Internal  Revenue  Service 

RULES 

Procedure  and  administration: 
User  fees;  compromise  offers  processing,  48785—48787 

International  Trade  Administration 

NOTICES 

Antidumping: 
Steel  concrete  reinforcing  bars  from — 
Latvia,  48880-48884 
Applications,  hearings,  determinations,  etc.: 
Research  Foimdation  of  State  University  of  New  York, 
48884-48885 

international  Trade  Commission 

NOTICES 

Import  investigations: 
Brake  drums  and  rotors  fit)m — 

China,  48938 
Tetrahydrofurfuryl  alcohol  from — 
China,  48938-48939 

Justice  Department 

See  Antitrust  Division 

See  Drug  Enforcement  Administration 


See  Justice  Programs  Office 
NOTICES 

Americans  with  Disabilities  Act: 
Maryland  Accessibility  Code;  certification  determination; 
hearings,  48939-48940 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  48945—48946 

Labor  Department 

See  Employee  Benefits  Security  Administration 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

PROPOSED  RULES 

Acquisition  regidations;  revision,  48995—49027 

Land  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Upper  Siuslaw  River  Late-Successional  Reserve 
Restoration  Plan,  OR,  48935-48936 
Meetings: 
Pittsburg  and  Midway  Coal  Exchange,  WY;  public 
hearing,  48936 
Resource  management  plans,  etc.: 
Las  Cienegas  National  Conservation  Area  et  al.,  AZ, 
48936-48937 

Local  Television  Loan  Guarantee  Board 

PROPOSED  RULES 

LOCAL  Television  Loan  Guarantee  Program,  48814-48833 

Management  and  Budget  Office 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  48960—48961 
Commercial  activities  performance  (Circular  A- 76): 
Revision;  correction,  48961-48962 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Grant  and  Cooperative  Agreement  Handbook: 
NASA  Center,  facility,  computer  system,  or  technical 

information  access;  investigative  requirements.  48838 
Photographs  and  illustrations  in  reports  or  publications; 
pubhc  acknowledgements.  48837-48838 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
National  origin  discrimination  as  it  affects  limited 
English  proficient  persons;  prohibition;  policy 
guidance  to  Federal  financial  assistance  recipients, 
48947-48956 

National  Agricultural  Statistics  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  48877—48878 

National  Archives  and  Records  Administration 

NOTICES 

Agency  records  schedules;  availability,  48956—48958 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  48958-48959 
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National  Highway  Traffic  Safety  Administration 

NOTICES         I 

Motor  vehiale  safety  standards;  exemption  petitions,  etc.: . 
General  Motors  of  North  America,  fac,  48992 

National  Institute  of  Standards  and  Technology 

NOTICES 
Meetings:     I 
Advancea  Technology  Visiting  Committee,  48885 

National  Oceanic  and  Atmospheric  Administration 

NOTICES 
Meetings:     i 
North  Pacjific  Fishery  Management  Council.  48885-48886 

Nuclear  Refuiatory  Commission 

NOTICES 

Environmer  tal  statements;  availability,  etc.: 
,     Omaha  Public  Power  District,  48959-48960 

Occupationtil  Safety  and  Health  Administration 

PROPOSED  RULES 

Constructioii  safety  and  health  standards: 
Crane  anc  Derrick  Negotiated  Rulemaking  Advisory 
Comrdttee — 
Meetinf  s,  48843-48844 

Office  of  Management  and  Budget 

See  Management  and  Budget  Office 


I 


Pension  Benefit  Guaranty  Corporation 

RULES 

Single-empI  )yer  plans:         '  ' 

Allocatior  of  assets — 
Interest  assumptions  for  valuing  and  paying  benefits, 
487J7-48789 
NOTICES 

Multiemplo]  er  plans: 
Interest  raes  and  assumptions,  48962 

Personnel  Management  Office 

PROPOSED  RULES 
Acquisition  regulations: 
Federal  Enployees  Health  Benefits  Program — 
Large  pi  ovider  agreements,  subcontracts,  and 
mis  :ellaneous  changes,  48851-48863 
NOTICES 
Meetings: 
Federal  Sa  lary  Coimcil,  48962-48963 

Postal  Rate  Commission 

NOTICES 

Meetings;  Si  nshine  Act,  48963 

Postal  Servl  ze 

NOTICES 

Meetings;  Si  nshine  Act,  48963 

Railroad  Recrement  Board 

NOTICES 

Agency  infoi  mation  collection  activities;  proposals, 
submiss  ons,  and  approvals,  48963 

Reclamation  Bureau 

NOTICES 

Committees; lestablishment,  renewal,  termination,  etc.: 
Cahfomia  Jay-Delta  Public  Advisory  Committee,  48937 


Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities;  proposals, 
^ibmissions,  and  approvals,  48963-48964  ' 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  48969-48974 
Chicago  Board  Options  Exchange,  Inc.,  48974—48975 
National  Association  of  Securities  Dealers,  Inc.,  48975- 

48977 
New  York  Stock  Exchange,  Inc.,  48977-48978 
Philadelphia  Stock  Exchange,  Inc.,  48978-48980 

Applications,  hearings,  determinations,  etc.: 
Nations  Fund  Trust  et  al.,  48964-48969 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas:  "- 

Indiana,  48980-48981 
Applications,  hearings,  determinations,  etc.: 

Meridian  Venture  Partners  C,  L.P.,  48980 

Social  Security  Administration 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  48981-48984 

State  Department 

NOTICES 

Art  objects;  importation  for  exhibition: 

Picasso:  The  Cubist  Portraits  of  Fernando  Olivier,  48984 
Foreign  terrorists  and  terrorist  organizations; 
determinations: 

Mujahedin-e  Khalq,  48984 
Grants  and  cooperative  agreements;  availability,  etc.: 

Human  rights  and  democratization  initiatives  in  Sub- 
Saharan  Africa,  48984-^8987 
Migration  and  refugee  assistance;  qualified  countries: 

Liberia,  48987 

Statistical  Reporting  Service 

See  Nationeil  Agricultural  Statistics  Service 

Surface  Mining  Reclamation  and  Enforcement  Office 

RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Pennsylvania.  48789-48798 
PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 

plan  submissions: 
Texas,  48844-48846 
NOTICES 
Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  48937-48938 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Railroad  Administration 

See  National  Highway  Traffic  Safety  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed,  weekly  receipts,  48987 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
48987 
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Reports  and  guidance  documents;  availability,  etc.: 
Motor  carrier  financial  information;  exemption  from 
reporting  requiremenets;  comment  request,  48987- 
48989 

Treasury  Department 

See  Alcohol  and  Tobacco  Tax  and  Trade  Bureau 
See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 
See  United  States  Mint 

United  States  Mint 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Citizens  Coinage  Advisory  Committee,  48992-48993 


Separate  Parts  In  This  Issue 

Part  II 

Labor  Department,  48995-49027 


Part  III 

Health  and  Human  Services  Department,  Centers  for 
Medicare  &  Medicaid  Services.  49029-49300 

Partly 

Labor  Department,  Employee  Benefits  Security 
Administration,  49301-49321 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  puttlished  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  916  and  917 

[Docket  No.  FV03-91&-4  IFR] 

Nectarines  and  Peaches  Grown  in 
California;  increased  Assessment 
Rates 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  increases  the 
assessment  rates  established  for  the 
Nectarine  Administrative  Committee 
and  the  Peach  Commodity  Committee 
(committees)  for  the  2003-04  and 
subsequent  fiscal  periods  from  $0.19  to 
$0.20  per  25-poimd  container  or 
container  equivalent  of  nedlarines  and 
peaches  handled.  The  committees 
locally  administer  the  marketing  orders 
which  regulate  the  handling  of 
nectarines  and  peaches  grown  in 
California.  Authorization  to  assess 
nectarine  and  peach  handlers  enables 
the  committees  to  incur  expenses  that 
are  reasonable  and  necessary  to 
administer  the  programs.  The  fiscal 
periods  run  from  March  1  through  the 
last  day  of  February.  The  assessment 
rates  will  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Effective  August  16,  2003. 
Comments  must  be  received  by  October 
14, 2003. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 


moab.docketclerk@usda.gov.  Comments 
should  reference  the  docket  niunber  and 
the  date  and  page  number  of  this  issue 
of  the  Federal  Register  and  will  be 
available  for  public  inspection  in  the 
Office  of  the  Docket  Clerk  during  regular 
business  hours,  or  can  be  viewed  at: 
http://www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  2202 
Monterey  Sfreet,  suite  102B,  Fresno, 
California  93721,  (559)  487-5901,  Fax: 
(559)  487-5906;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerbei@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
Nos.  85  and  124  and  Order  Nos.  916  and 
917,  both  as  amended  (7  CFR  parts  916 
and  917),  regulating  the  handling  of 
nectarines  and  peaches  grown  in 
California,  respectively,  hereinafter 
referred  to  as  the  "orders."  The 
marketing  agreements  and  orders  are 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  orders 
now  in  effect,  California  nectarine  and 
peach  handlers  are  subject  to 
assessments.  Fimds  to  administer  the 
orders  are  derived  from  such 
assessments.  It  is  intended  that  the 
assessment  rates  as  issued  herein  will  be 
applicable  to  all  assessable  nectarines 
and  peaches  beginning  on  March  1, 
2003,  and  continue  imtil  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 


regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  adminisfrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  increases  the  assessment 
rates  established  for  the  committees  for 
the  2003-04  and  subsequent  fiscal 
periods  from  $0.19. to  $0.20  per  25- 
pound  container  or  container  equivalent : 
of  nectarines  and  peaches. 

The  nectarine  and  peach  marketing 
orders  provide  authority  for  the 
committees,  with  the  approval  of  USDA, 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  programs. 
The  members  of  the  Nectarine 
Administrative  Committee  (NAC)  and 
Peach  Commodity  Committee  (PCC)  are 
producers  of  California  nectarines  and 
peaches,  respectively.  They  are  familiar 
with  the  committees'  needs,  and  with 
the  costs  for  goods  and  services  in  their 
local  area  emd  are,  thus,  in  a  position  to 
formulate  appropriate  budgets  and 
assessment  rates.  The  assessment  rates 
are  formulated  and  discussed  in  public 
meetings.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

NAC  Assessment  and  Expenses 

The  NAC  recommended,  for  the 
2002-03  fiscal  period,  and  USDA 
approved,  an  assessment  rate  of  $0.19 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  committee  or  other 
information  available  to  USDA. 


48768 


>Jmet  I 


Federal  Register/Vol.  68,  No.  158/Friday,  August  15,  2003/Rules  and  Regulations 


The  NACjmet  on  May  1,  2003.  and 
recommend  sd  2003-04  expenditiu^s  of 
$4,173,438  iind  an  assessment  rate  of 
$0.20  per  2!  -pound  container  or 
container  e<  uivalent  of  nectarines  on  a 
7  to  1  vote,  n  comparison,  last  year's 
budgeted  ej<  aenditures  were  $4,671,342. 
The  assessn  ent  rate  of  $0.20  is  $0.01 
higher  than  Lhe  rate  currently  in  effect. 
The  disse:  iting  voter  stated  that  the 
growers  he  i  epresented  did  not  support 
increasing  t  te  assessment  rate. 
However,  la  er  in  the  meeting,  following 
a  discussior  about  the  development  of 
a  nectarine  1  ruit  beverage,  the  dissenter 
indicated  he  no  longer  opposed  the 
assessment  ncrease  because  the  CTFA 
intended  to  iind  beverage  development. 
He  further  si  ated  that  funds  used  to 
create  more  3utlets  for  nectarines  will 
provide  a  se  -vice  to  the  industry. 

The  rate  ii  icrease  was  recommended 
to  ensure  thi  it  the  NAC  could  meet  its 
2003-04  ant  cipated  expenses  and  carry 
over  a  finan(  ial  reserve  that  will  provide 
adequate  fui  ds  at  the  beginning  of  the 
2004  season  before  assessment 
collections  b  egin.  A  ftnancial  reserve 
carryover  of  about  $400,000  is  desirable 
because  maji  )r  expense  outlays  for 
seasonal  promotions  and  other  activities 
occxu  before  assessments  are  received. 
Increasing  tl  e  assessment  rate  from 
$0.19  to  $0.2  0  per  25-pound  container  is 
expected  to  )rovide  about  $220,400  in 
additional  a;  sessment  revenue,  and  will 
allow  the  NJ  .C  to  start  the  2004  season 
with  about  $138,374. 

The  major  expenditures 
recommende  d  by  the  NAC  for  the  2003- 
04  fiscal  per  od  include  $226,121  for 
salaries  and  )enefits,  $142,612  for 
general  expe  ases  and  industry  activities, 
$1,210,220  f(  »r  inspection,  $138,929  for 
research,  an(  $2,263,061  for  domestic 
and  intemat:  onal  promotion.  Budgeted 
expenses  for  these  items  in  2002-03 
were  $505.0(  0  for  salaries  and  benefits, 
$309,039  for  general  expenses  and 
industry  actiirities,  $1,050,000  for 
inspection,  3 138,018  for  research,  and 
$2,574,160  f(  ir  domestic  and 
international  promotion. 

The  2002-  )3  and  2003-04  budgeted 
expenses  differ  somewhat  because  the 
NAC  reorgan  ized  some  expense         i 
categories  foi  2003-2004.  NAC's  total 
expenses  are  significantly  lower  this 
fisc^  year  cc  mpared  to  last  fiscal  year. 

The  2003-  )4  NAC  assessment  rate 
was  derived  dter  considering  the  total 
NAC  expenses  of  $4,173,438;  the 
estimated  ass  essable  nectarines  of 
22,004,000  2  )-pound  containers  or 
container  equivalents;  the  estimated 
income  from  other  sources,  such  as 
interest;  and  the  need  for  an  adequate 
financial  reserve  to  carry  the  NAC  into 
the  2004  season.  The  coounittee  decided 


that  a  financial  reserve  of  $400,000  is 
necessary  to  meet  its  obligations  in  the 
early  part  of  each  season,  before  handler 
assessments  are  billed  and  received.  To 
meet  these  goals,  the  NAC 
recommended  an  assessment  rate  of 
$0.20  per  25-pound  containers  or 
container  equivalent.  According  to  the 
conimittee,  that  assessment  rate  will 
result  in  an  adequate  financial  reserve, 
yet  one  well  withiii  the  maximum 
permitted  by  the  order  (one  year's 
expenses;  §916.42). 

PCC  Assessment  and  Expenses 

The  PCC  recommended,  for  the  1996- 
97  fiscal  period,  and  USDA  approved, 
an  eissessment  rate  of  $0.19  that  would 
continue  in  effect  from  fiscal  period  to 
fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  committee  or  other 
information  available  to  USDA. 

The  PCC  also  met  on  May  1.  2003, 
and  recommended  2003-04 
expenditures  of  $4,086,316  and  an 
assessment  rate  of  $0.20  per  25-pound 
container  or  container  equivalent  of 
peaches  on  a  vote  of  12  to  1.  In 
comparison,  last  year's  budgeted 
expenditiires  were  $4,678,883.  The 
assessment  rate  of  $0.20  is  $0.01  higher 
than  the  rate  currently  in  effect. 

The  dissenting  voter  stated  that  the 
growers  he  represented  did  not  support 
increasing  the  assessment  rate,  and  he, 
therefore,  could  not  support  the 
increase. 

The  rate  increase  was  recommended 
to  ensure  that  the  PCC  could  meet  its 
2003-04  anticipated  expenses  and  carry 
over  a  financial  reserve  for  the  PCC 
which  will  provide  adequate  funds  at 
the  beginning  of  the  2004  season  before 
assessment  collections  begin.  A 
financial  reserve  carryover  of  $500,000 
is  desirable  because  major  expense 
outlays  for  seasonal  promotions  and 
other  activities  occur  before  assessments 
are  received.  Increasing  the  assessment 
rate  from  $0.19  to  $0.20  per  25-poimd 
container  is  expected  to  provide  about 
$213,360  in  additional  assessment 
revenue,  and  will  allow  the  PCC  to  start 
the  2004  season  with  about  $530,586. 

The  major  expenditures 
recommended  by  the  PCC  for  the  2003- 
04  fiscal  period  include  $226,121  for 
salaries  and  benefits,  $144,743  for 
general  expenses  and  industry  activities, 
$1,206,414  for  inspection,  $138,930  for 
research,  and  $2,211,346  for  domestic 
and  international  promotion.  Budgeted 
expenses  for  these  items  in  2002-03 
were  $505,000  for  salaries  and  benefits, 
$206,747  for  general  expenses, 
$1,100,000  for  inspection,  $142,186  for 


research,  and  $2,529,036  for  domestic 
and  international  promotion. 

The  2002-03  and  2003-04  budgeted 
expenses  differ  somewhat  because  the 
PCC  reorganized  some  expense 
categories  for  2003-2004.  PCC's  total 
expenses  are  significantly  lower  this 
fiscal  year  compared  to  last  fiscal  year. 

The  2003-04  PCC  assessment  rate  was 
derived  after  considering  the  total  PCC 
expenses  of  $4,086,316;  the  estimated 
assessable  peaches  of  21,336,000  25- 
pound  containers  or  container 
equivalents;  the  estimated  income  bom 
other  sources,  such  as  interest;  and  the 
need  for  an  adequate  reserve  to  carry  the 
PCC  into  the  2004  season.  The 
committee  decided  that  a  financial 
reserve  of  $500,000  is  necessary  to  meet 
its  obligations  in  the  early  part  of  each 
season,  before  handler  assessments  are 
billed  and  received.  To  meet  these  goals, 
the  PCC  recommended  an  assessment 
rate  of  $0.20  per  25-pound  container  or 
container  equivalent.  According  to  the 
committee,  that  assessment  rate  will 
result  in  an  adequate  financial  reserve, 
yet  one  well  within  the  maximum 
permitted  by  the  order  (one  year's 
expenses;  §917.38). 

Continuance  of  Assessment  Rates 

The  assessment  rates  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  committees  or  other 
available  information. 

Although  these  assessment  rates  will 
be  in  effect  for  an  indefinite  period,  the 
committees  mil  continue  to  meet  prior 
to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rates. 
The  dates  and  times  of  committee 
meetings  are  available  from  the 
committees*  website  or  USDA. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  the  committees' 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  for 
each  committee  is  needed.  Further 
rulemaking  will  be  imdertaken  as 
necessary.  The  committee's  2003-04 
budget  and  those  for  subsequent  fiscal 
periods  will  be  reviewed  and,  as 
appropriate,  approved  by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiiral  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
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AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  pinpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  biu'dened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereimder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
California  nectarine  and  peach  handlers 
subject  to  regulation  under  the  orders 
covering  nectarines  and  peaches  grown 
in  California,  and  about  1 .800  producers 
of  these  frxuts  in  California.  Small 
agricultural  service  firms,  which 
include  handlers,  are  defined  by  the 
Small  Business  Administration  [13  CfR 
121.201]  as  those  whose  annual  receipts 
are  less  than  $5,000,000.  Small 
agricultural  producers  are  defined  by 
the  Small  Business  Administration  as 
those  having  annual  receipts  of  less  than 
$750,000.  A  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities. 

The  committees'  staff  has  estimated 
that  there  are  less  than  20  handlers  in 
the  industry  who  could  be  defined  as 
other  than  small  entities.  For  the  2002 
season,  the  committees'  staff  estimated 
that  the  average  handler  price  received 
was  $9.00  per  container  or  container 
equivalent  of  nectarines  or  peaches.  A 
handler  would  have  to  ship  at  least 
556,000  containers  to  have  annual 
receipts  of  $5,000,000.  Given  data  on 
shipments  maintained  by  the 
committees'  staff  and  the  average 
handler  price  received  during  the  2002 
season,  the  committees'  staff  estimates 
that  small  handlers  represent 
approximately  94  percent  of  all  the 
handlers  within  the  industry. 

The  committees'  staff  has  also 
estimated  that  less  than  20  percent  of 
the  producers  in  the  industry  could  be 
defined  as  other  than  small  entities.  For 
the  2002  season,  the  committees' 
estimated  the  average  producer  price  ' 
received  was  $4.00  per  container  or 
container  equivalent  for  nectarines  and 
peaches.  A  producer  would  have  to 
produce  at  least  187,500  containers  of 
nectarines  and  peaches  to  have  annual 
receipts  of  $750,000. 

With  data  maintained  by  the 
committees'  staff  and  the  average 
producer  price  received  during  the  2002 
season,  the  committees'  staff  estimates 
that  small  producers  represent  more 
than  80  percent  of  the  producers  within 
the  industry.  With  an  average  producer 
price  of  $4.00  per  container  or  container 


equivalent,  and  a  combined  packout  of 
nectarines  and  peaches  of  43.340.000 
containers,  the  value  of  the  2002 
packout  level  is  estimated  to  be 
$173,360,000.  Dividing  this  total 
estimated  grower  revenue  Qgaie  by  the 
estimated  number  of  producers  (1,800) 
yields  an  estimate  of  average  revenue 
per  producer  of  about  $96,31 1  from  the 
sales  of  peaches  and  nectarines. 

This  rule  will  increase  the  assessment 
rates  established  for  the  committees  and 
collected  fh)m  handlers  for  the  2003-04 
and  subsequent  fiscal  periods  from 
$0.19  to  $0.20  per  25-pound  container 
or  container  eqtiivalent  of  nectarines 
and  peaches.  The  committees 
recommended  2003-04  expenditures  of 
$4,173,438  for  nectarines  and 
expenditiues  of  $4,086,316  for  peaches 
and  an  assessment  rate  of  $0.20  per  25- 
pound  container  or  container  equivalent 
of  nectarines  and  peaches.  The 
assessment  rate  of  $0.20  is  $0.01  higher 
than  the  ciirrent  rate. 

Analysis  of  NAC  Budget 

The  quantity  of  assessable  nectarines 
for  the  2003-04  fiscal  year  is  estimated 
at  22,004,000  25-poimd  container  or 
container  equivalents.  Thus,  the  $0.20 
rate  should  provide  $4,400,800  in 
assessment  income.  Income  derived 
from  handler  assessments  will  be 
adequate  to  cover  budgeted  expenses 
and  permit  an  adequate  reserve. 

The  major  expenditm^s 
recommended  by  the  NAC  for  the  2003- 
04  year  include  $226,121  for  salaries 
and  benefits,  $142,612  for  general 
expenses  and  industry  activities, 
$1,210,220  for  inspection,  $138,929  for 
research,  and  $2,263,061  for  domestic 
and  international  promotion. 

Budgeted  expenses  for  these  items  in 
2002-03  were  $505,000  for  salaries  and 
benefits,  $309,039  for  general  expenses 
and  industry  activities,  $1,050,000  for 
inspection,  $138,018  for  research,  and 
$2,574,160  for  domestic  and 
international  promotion. 

The  NAC  recommended  an  increase 
in  the  assessment  rate  to  meet 
anticipated  2003-04  expenses  and 
preserve  an  acceptable  financial  reserve. 
A  reserve  of  $400,000  is  needed  to  fund 
expenses  for  the  following  year  until 
assessments  for  that  year  are  received. 
The  NAC  reviewed  and  recommended 
2003-04  expenditiu«s  of  $4,173,438  and 
the  increased  assessment  rate. 

Analysis  of  PCC  Budget 

The  quantity  of  assessable  peaches  for 
the  2003-04  fiscal  year  is  estimated  at 
21,336,000  25-poimd  container  or 
container  equivalents.  Thus,  the  $0.20 
rate  should  provide  $4,267,200  in 
assessment  income.  Income  derived 


from  handler  assessments  will  be 
adequate  to  cover  budgeted  expenses 
and  permit  a  small  increase  in  reserves. 

The  major  expenditures 
recommended  by  the  PCC  for  the  2003- 
04  year  include  $226,121  for  salaries 
and  benefits,  $144,743  for  general 
expenses  and  industry  activities, 
$1,206,414  for  inspection,  $138,930  for 
research,  and  $2,211,346  for  domestic 
and  international  promotion. 

Budgeted  expenses  for  these  items  in 
2002-03  were  $505,000  for  salaries  and 
benefits,  $206,747  for  general  expenses, 
$1,100,000  for  inspection,  $142,186  for 
research,  and  $2,529,036  for  domestic 
and  international  promotion. 

The  PCC  recommended  an  increase  in 
the  assessment  rate  to  meet  anticipated 
2003-04  expenses  and  preserve  an 
acceptable  financial  reserve.  A  reserve 
of  $500,000  to  $550,000  is  needed  to 
fund  expenses  for  the  following  year 
until  assessments  for  that  year  are 
received.  The  PCC  reviewed  and 
recommended  2003-04  expenditiu«s  of 
$4,086,316  and  the  increased 
assessment  rate. 

Considerations  in  Determining 
Expenses  and  Assessment  Rates 

Prior  to  arriving  at  these  budgets,  the 
committees  considered  information  and 
recommendations  from  various  sources, 
including,  but  not  limited  to:  The 
Executive  Committee,  the  Research 
Subcommittee,  the  International 
Programs  Subcommittee,  the  Grade  and 
Size  Subcommittee,  and  the  Domestic 
Promotion  Subcommittee. 

Each  of  the  committees  then  reviewed 
the  proposed  expenses;  the  total 
estimated  assessable  25-pound 
containers  or  container  equivalents;  and 
the  estimated  income  from  other 
sources,  such  as  interest  income,  prior 
to  recommending  a  final  assessment 
rate.  The  NAC  decided  that  an 
assessment  rate  of  $0.20  per  25-pound 
container  or  container  equivalent  will 
allow  it  to  meet  its  2003-04  expenses 
and  carry  over  an  operating  reserve  of 
about  $438,374,  which  is  in  line  with 
the  conunittee's  financial  needs.  The 
PCC  decided  that  an  assessment  rate  of 
$0.20  per  25-pound  container  or 
container  equivalent  will  allow  it  to 
meet  its  2003-04  expenses  and  carry 
over  an  operating  reserve  of  $530,586, 
which  is  in  line  with  the  committee's 
financial  needs.  The  committees  then 
recommended  this  rate  to  USDA  with 
one  dissenting  vote  from  each 
committee. 

A  review  of  historical  and  preliminary 
information  pertaining  to  the  upcoming 
fiscal  period  indicates  that  the  grower 
price  for  the  2003-04  seasons  could 
range  between  $4.00  and  $6.00  per  25- 
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pound  conts  iner  or  container 
equivalent.  Therefore,  the  estimated 
assessment  Revenue  for  the  2003-04 
Sscal  period!  as  a  percentage  of  total 
grower  revei  lue  could  range  between 
3.33  and  5.0  percent. 

This  actio]  i  increases  the  assessment 
obligation  in  iposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  ban  ilers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  addition;  J  costs  may  be  passed  on 
to  producers!  However,  these  costs 
would  be  offeet  by  the  benefits  derived 
from  the  ope  ration  of  the  marketing 
orders.  In  ad  lition,  the  committees' 
meetings  we  e  widely  publicized 
throughout  t  le  California  nectarine  and 
peach  induslries  and  all  interested 
persons  wen  invited  to  attend  the 
meetings  anc  participate  in  the 
committees'  deliberations  on  all  issues. 
Like  all  comioittee  meetings,  the  May  1, 
2003,  meetin  js  were  public  meetings 
and  all  entiti  ;s  of  all  sizes  were  able  to 
express  views  on  this  issue.  Finally, 
interested  pe  rsons  are  invited  to  submit 
information  ( m  the  regulatory  and 
informationa  impacts  of  this  action  on 
small  busineitses. 

This  rule  vill  impose  no  additional 
reporting  or  i  ecordkeeping  requirements 
on  either  smi  11  or  large  handlers.  As 
with  all  Fede  ral  marketing  order 
programs,  re]  lorts  and  forms  are 
periodically  :  eviewed  to  reduce 
information  i  equirements  and 
duplication  1  y  industry  and  public 
sector  agenci  ss. 

USDA  has  lot  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  bu  iiness  guide  on  complying 
with  fruit,  ve  »etable,  and  specialty  crop 
marketing  ag;  eements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.htm. .  Any  questions  about  the 
compliance  g  uide  should  be  sent  to  Jay 
Guerber  at  th  ;  previously  mentioned 
address  in  th  t  FOR  FURTHER  INFORMATION 
CONTACT  sect  on. 

A  60-day  ci  )mment  period  is  provided 
to  allow  intei  ested  persons  to  respond 
to  this  rule.  /^  W  written  comments 
received  will  be  considered  before  a 
final  decisiot  is  made  on  this  matter. 
After  consi  deration  of  all  relevant 
material  presented,  including  the 
Committees' :  ecommendations,  and 
other  informs  tion,  it  is  foimd  that  this 
interim  final  "ule,  as  hereinafter  set 
forth,  will  tet  d  to  effectuate  the 
declared  poli  ;y  of  the  Act. 

Pinsuant  to  5  U.S.C.  553,  it  is  also 
found  and  de  ermined  upon  good  cause 
that  it  is  impi  acticable,  unnecessary  and 
contrary  to  th  s  public  interest  to  give 
preliminary  n  otice  prior  to  putting  this 
rule  into  effe<  t  and  that  good  cause 


exists  for  not  postponing  the  effective 
date  of  this  rule  imtil  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  The  2003-04  fiscal  periods 
began  on  March  1,  2003,  and  the 
marketing  orders  require  that  the  rates 
of  assessment  for  each  fiscal  period 
apply  to  all  assessable  nectarines  and 
peaches  handled  during  such  fiscal 
period;  (2)  the  committees  need  to  have 
sufficient  funds  to  pay  their  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
committees  at  public  meetings  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years;  (4)  this  interim 
final  rule  provides  a  60-day  comment 
period,  and  all  comments  timely 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects 

7CFRPart916 

Marketing  agreements,  Nectarines, 
Reporting  and  recordkeeping 
requirements. 

7CFRPart917 

Marketing  agreements.  Peaches,  Pears, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  7  CFR  parts  916  and  917  are 
amended  as  follows: 

■  1.  The  authority  citation  for  7  CFR 
parts  916  and  917  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 

PART  916— NECTARINES  GROWN  IN 
CALIFORNIA 

■  2.  Section  916.234  is  revised  to  read  as 
follows: 

§  91 6.234    Assessment  rate. 

On  and  after  March  1,  2003,  an 
assessment  rate  of  $0.20  per  25-poimd 
container  or  container  equivalent  of 
nectarines  is  established  for  California 
nectarines. 

PART  917— PEACHES  GROWN  IN 
CALIFORNIA 

■  3.  Section  917.258  is  revised  to  read  as 
follows: 

§917.258    Assessment  rate. 

On  and  after  March  1,  2003,  an 
assessment  rate  of  $0.20  per  25-pound 
container  or  container  equivalent  of 
peaches  is  established  for  California 
peaches. 


Dated:  August  11,  2003. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  03-20875  Filed  8-14-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Service 

7  CFR  Parts  1000  and  1032 

[Docket  #  OA-03-09;  AO-313-A45] 

Milk  In  the  Central  Marketing  Area 

AGENCY:  Agricultiual  Marketing  Service, 

USDA. 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  In  a  final  rule  published  in 
the  Federal  Register  on  December  17,  . 
1999  (64  FR  70868)  the  Agricultural 
Marketing  Service  (AMS)  consolidated 
Federal  milk  marketing  orders.  This 
document  adds  "Broomfield"  to  the 
Adjusted  Class  I  differentials  table. 
EFFECTIVE  DATE:  August  16,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Rower,  Marketing  Specialist,  Order 
Formulation  and  Eniforcement  Branch, 
USDA/AMS/Dairy  Programs,  Stop 
0231-Room  2971,  1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
0231,  (202)  720-9363,  e-mail: 
jack.rowei^usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  17, 1999,  the 
Agricultural  Marketing  Service 
published  a  final  rule  consolidating  the 
Federal  milk  marketing  orders  and 
changing  the  Class  1  differentials 
contained  therein.  Subsequent  to 
adoption  of  this  final  regulation,  on 
November  15,  2001,  Broomfield  became 
Colorado's  64th  county  as  a  result  of  an 
•  amendment  to  the  Colorado  State 
constitution. 

This  dociunent  amends  the 
regulations  by  adding  the  coimty  of 
Broomfield,  CO,  to  both  parts  1000  and 
1032  in  the  General  Provisions  of 
Federal  milk  marketing  orders  and  the 
Central  marketing  area,  respectively. 

List  of  Subjects  in  7  CFR  Parts  1000  and 
1032 

Milk  marketing  orders. 

■  Accordingly  we  are  amending  7  CFR 
parts  1000  and  1032  as  follows: 

■  1.  The  authority  citation  for  7  CFR 
parts  1000  and  1032  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674. 
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PART  1000-{AMENDED] 

■  2.  Section  1000.52  is  amended  by 
adding  "Broomfield,  CO"  immediately 


following  "Boulder,  CO"  in  the  table  to       §  1000.52    Adjusted  Class  I  differentials, 
read  as  follows:  *        *        *        »        » 


County/parish/city 


State 


FIRS  code 


Class  I 
differential 
adjusted  for 

location 


BROOMFIEU) CO 


06014 


2.45 


PART  1032— {AMENDED] 

■  3.  In  §  1032.2.  the  county 
"Broomfield"  is  added  immediately 
following  "Boulder". 

Dated:  August  11,  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
(FR  Doc.  03-20817  Filed  8-14-03;  8:45  am] 

BIUJNG  CODE  3410-02-U 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  the 
Currency 

12  CFR  Part  24 
pocket  No.  03-20] 
RIN  1557-AC09 

Community  and  Economic 
Development  Entities,  Community 
Development  Projects,  and  Other 
Publto  Welfare  Investments 

agency:  Office  of  the  Comptroller  of  the 
Cxurency,  Treasury. 
ACTION:  Final  rule. 

SUMMARY:  The  Office  of  the  Comptroller 
of  the  Currency  (OCC)  is  amending  12 
CFR  part  24,  the  regulation  governing 
national  bank  investments  that  are 
designed  primarily  to  promote  the 
public  welfare.  This  final  rule  updates 
the  regulation  to  reflect  the  additional 
types  of  public  welfare  investment 
stnictiues  that  have  become  more 
common  in  recent  years  and  that  are 
permissible  imder  the  governing  statute. 
It  also  clarifies  the  statutory  standard 
that  applies  to  the  activities  of  those 
entities;  simplifies  the  standards  for 
making  public  welfare  investments; 
clarifies  how  a  national  bank  calcidates 
the  value  of  its  public  welfare 
investments  for  purposes  of  complying 
with  the  rule's  investment  limits; 
simplifies  the  regulation's  investment 
self-certification  and  prior  approval 


processes;  and  expands  the  list  of 
examples  of  qualifying  public  welfare 
investments  that  satisfy  the  rule's 
requirements.  The  final  rule  also 
appends  the  form  national  banks  may 
use  to  inform  the  OCC  about  an 
investment  made  under  part  24.  These 
changes  are  intended  to  encoiuage 
additional  public  welfare  investments 
by  national  banks  by  simplifying  the 
reg\dation  and  further  reducing 
luinecessary  burden  associated  with 
part  24  investments. 
EFFECTIVE  DATE:  September  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Meyer,  Coimsel,  Legislative  and 
Regulatory  Activities  Division,  (202) 
874-5090;  Stephen  Van  Meter,  Assistant 
Director,  Commiuiity  and  Consumer 
Law  Division,  (202)  874-5750;  or  Barry 
Wides,  Director,  or  Karen  Bellesi, 
Investments  Manager,  Community 
Development  Division,  (202)  874-4930. 
SUPPLEMENTARY  INFORMATION: 

The  Proposal 

On  January  10,  2003,  the  OCC 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  amend  12  CFR 
part  24.1  Part  24  implements  12  U.S.C. 
24  (Eleventh),  which  authorizes  national 
banks  to  make  investments  designed 
primarily  to  promote  the  public  welfare, 
including  the  welfare  of  low-  and 
moderate-income  commimities  and 
families,  subject  to  certain  percentage- 
of-capital  limitations.  The  NPRM  sought 
to  eliminate  unnecessary  regulator}' 
requirements  associated  with  these 
investments  and  thus  make  it  easier  for 
national  banks  to  use  the  public  welfare 
investment  authority  that  the  statute 
and  regulation  provide,  consistent  with 
statutory  requirements  and  safefy  and 
soundness  considerations. 

Description  of  Comments  Received  and 
Final  Rule 

The  NPRM  comment  period  closed 
March  11,  2003,  and  we  received  10 
comments.  Commenters  included  banks, 


a  banking  trade  association,  community 
groups,  and  individuals.  The  majority  of 
the  commenters  supported  the  proposed 
changes.  A  summary  of  the  comments 
and  a  description  of  the  final  rule 
follows. 

Definitions  (§24.2) 

The  NPRM  proposed  adding  a  new 
definition  of  "community  and  economic 
development  entity"  to  replace  the 
ciurent  definition  of  "community 
development  corporation."  A 
community-  development  corporation 
was  defined  in  the  former  regulation  as 
a  corporation  established  by  one  or 
more  insiued  financial  institutions 
(with  or  without  other  investors)  "to 
make  one  or  more  investments  that  meet 
the  requirements  of  §  24.3."  ^  The 
proposal  defined  a  community  and 
economic  development  entity  (CDE)  as 
an  entity — such  as  a  national  bank 
conununity  development  subsidiary, 
community  development  financial 
institution,  limited  liability  company,  or 
limited  partnership — that  makes 
investments  or  conducts  activities  that 
primarily  benefit  low-  and  moderate- 
income  individuals  or  areas  or  other 
areas  targeted  for  redevelopment.  In  our 
view,  this  proposed  definition  better 
reflected  the  scope  of  the  statute  and  its 
legislative  history,  neither  of  which 
restricts  the  entities  in  which  a  national 
bank  may  invest  to  a  particular  form  of 
organization,  provided  the  bank  is  not 
exposed  to  unlimited  liability. 

None  of  the  commenters  objected  to 
the  substance  of  this  proposed 
definition.  Several,  however,  pointed 
out  that  the  abbreviation  "CDE"  could 
cause  confusion  because  that  term  is 
used  in  the  context  of  the  New  Markets 
Tax  Credit  to  refer  to  an  entity  that  may 
have  similar  activities  but  must  meet 
additional  qualifications.  To  avoid  this 


>  68  FR  1394  CJanuary  10,  2003). 


^  The  prior  rule  set  forth  the  criteria  for  a  pubUc 
welfare  investment,  including  that  the  invesUnent 
primarily  benefits  low-  and  moderate-income 
individuals  or  areas  or  other  areas  targeted  for 
redevelopment,  and  that  the  bank  demonstrates 
non-bank  community  support  for  the  investment. 
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confusion,  tl  e  final  rule  abbreviates  the 
term  "conun  inity  and  economic 
developmenl  entity"  as  "CEDE." 

In  additioii,  the  final  rule  modifies  the 
definition  of  "CEDE"  to  reflect  a  change 
to  §  24.3.  As  explained  below,  the  final 
rule  modifies  §  24.3  to  permit  a  national 
bank  to  mak<  an  investment  that  either 
primarily  benefits  low-  and  moderate- 
income  individuals  or  areas  or  other 
areas  targeted  for  redevelopment  or 
would  receiv  e  consideration  as  a 
"qualified  in/estment"  under  the  CRA 
regulations,  the  final  rule  accordingly 
defines  a  CE]  )E  as  an  entity  that  makes 
investments  >  )r  conducts  activities  that 
primarily  bei  lefit  low-  and  moderate- 
income  individuals,  low-  and  moderate- 
income  areas ,  or  other  areas  targeted  by 
a  govemmen  al  entity  for 
redevelopme  it  or  that  would  receive 
consideratioii  as  "qualified 
investments"  under  the  CRA. 

Finally,  bei  :ause  an  investment  in  a 
small  farm  m  ly  receive  CRA 
consideratiorj  under  certain 
circumstance^,  the  final  rule  modifies 
the  definitior  of  "small  business"  to 
include  a  reft  rence  to  small  farms. 
Thus,  under  I  he  final  rule,  a  "small 
business"  is  '  a  business,  including  a 
small  farm  oi  minority-owned  business, 
that  meets  th( '.  quaUfications  for  Small 
Business  Adr  linistration  Development 
Company  or  ilmall  Business  Investment 
Company  pre  jrams  in  13  CFR  121.301." 

Public  Welfai  ?  Investments  (§24.3) 


Section  24 
national  banks 
"designed  primari 
public  welfar  s 
low-  and 
or  families  (s 
provision  of 
Section  24.3 


moc  erate-income  ( 


Ho 


wfire 


(f 
implemented  this 
providing  tha 
make  an  investment 
conditions 
in  the  former 
the  investmedt 
and  moderate  income 
and  moderate  income 
areas  targeted 
providing  or 
four  enumerated 
activities.  3 
forth  in  the  fo^er 
that  the  bank 


'  Under  the 
bousing,  equity  oi 
businesses,  area  i 
"other  activities, 
promote  the  publi : 

*  Under  the 
community  suppdrt 


t  pn<  r 


Eleventh)  authorizes 
to  make  investments 
ly  to  promote  the 
including  the  welfare  of 
communities 
i^ch  as  through  the 
using,  services,  or  jobs)." 
the  prior  rule 

authority  by 
a  national  bank  may 

under  part  24  if  two 
met.  The  first,  set  forth 
rule  at  §  24.3(a),  was  that 
primarily  benefit  low- 
individuals,  low- 
areas,  or  other 


for  redevelopment  by 
s  upporting  one  or  more  of 
"  public  welfare 
second  condition,  set 
rule  at  §  24.3(b),  was 
iemonstrate  non-bank 
conununity  si  ipport  for,  or  participation 
in,  the  investi  lent.*  The  NPRM 


rule,  these  included  affordable 
debt  financing  for  small 
vitalization  or  stabilization,  and 
I  ervices,  or  focilities  that  primarily 
welfare." 

rule,  a  bank  could  demonstrate 
in  a  variety  of  ways,  including: 


proposed  simplifying  the  text  of 
§  24.3(a)  and  deleting  §  24.3Cb). 

1 .  Simplifying  former  §  24.3(a). 
Proposed  §  24.3  would  have  permitted  a 
national  bank  to  make  a  part  24 
investment  if  the  investment  primarily 
benefited  low-  and  moderate-income 
individuals  or  areas  or  government- 
targeted  redevelopment  areas.  The 
proposal  deleted  the  four  eniunerated 
public  welfare  activities  set  forth  in 
former  §  24.3(a)(l)-(4)  because  they  were 
merely  illustrative  of  the  types  of 
investments  a  national  bank  may  make 
under  this  part.  In  fact,  the  last  is  a 
catch-all  provision  that  would  cover  all 
part  24  investments  not  covered  by  the 
first  three.  As  we  explained  in  the 
preamble  to  the  proposal,  the  list  is 
unnecessary  in  light  of  §  24.6,  which 
sets  forth  examples  of  public  welfare 
investments  a  national  bank  may  make 
under  part  24. 

Several  commenters  proposed  further 
revisions  to  §  24.3.  These  commenters 
suggested  that  we  either  eliminate  the 
requirement  that  an  investment 
primarily  benefit  low-  and  moderate- 
income  individuals  or  areas,  or  change 
the  regulation  so  that  these  individuals 
or  areas  need  not  be  the  only,  or  even 
the  primary,  beneficiaries  of  such 
investments.  These  commenters  note 
that  the  "primary  benefit"  test  is  not 
required  by  statute  and  that  many 
investment  activities  that  do  not  meet 
this  test  nonetheless  promote  the  public 
welfare.  Several  bank  commenters  also 
noted  that  some  investments  that  would 
receive  consideration  under  the  CRA  as 
"qualified  investments"  do  not 
necessarily  satisfy  the  requirements  of 
part  24.  This  comment  was  made,  in 
particular,  with  respect  to  small 
business  investments  that  do  not  meet 
part  24's  "primary  benefit"  test. 

We  believe  that  the  elimination  of  the 
"primary  benefit"  test  in  its  entirety  is 
inappropriate.  First,  the  primary  benefit 
test  provides  an  objective  criterion — the 
benefit  to  low-  and  moderate-income 
individuals  or  areas  or  targeted 
redevelopment  areas — for  determining 
whether  an  investment  "primarily 
promotes  the  public  welfare"  under  the 
statute.  Eliminating  this  objective  test 
would  create  significant  uncertainty 


having  non-bank  community  representatives  as 
members  of  the  board  of  directors  of  a  CEDE  or  on 
a  separate  advisory  board  for  the  bank's  community 
development  activities;  formation  of  formal 
business  relationships  between  the  bank  and  a 
community  organization;  contractual  agreements 
with  community  partners  to  provide  services  in 
connection  with  the  proposed  Investment;  joint 
ventures  with  local  small  businesses;  and  financing 
for  the  proposed  investment  from  the  public  sector 
or  community  development  organizations  or  the 
receipt  of  Federal  low-income  housing  tax  credits 
by  the  project  in  which  the  investment  is  made. 


concerning  what  types  of  investments 
are  permitted  under  part  24.  Second, 
removal  of  the  primary  benefit  test  may 
dilute  the  public  welfare  purpose  of  the 
statute  by  weakening  the  incentive  for 
national  banks  to  identify  investments 
that  are  sound  and  profitable  but  not 
widely  perceived  as  such.^ 

However,  we  believe  that  many  of  the 
benefits  of  the  commenters'  suggestions 
can  be  achieved  by  including,  as  an 
alternative  to  investments  that  satisfy 
the  primary  benefit  test,  investments 
that  would  receive  consideration  as 
"qualified  investments"  under  the  CRA 
regulations.  The  CRA  regulations 
provide  their  own  set  of  objective 
criteria.  Under  the  CRA  regulations,  a 
qualified  investment  must  have  as  its 
primary  purpose  community 
development,  which  is  defined  to 
include  affordable  housing;  community 
services  targeted  to  low-  or  moderate- 
income  individuals;  activities  that 
promote  economic  development  by 
financing  small  businesses  or  farms;  or 
activities  that  stabilize  low  or  moderate- 
income  geographies.^  The  final  rule 
incorporates  these  standards  by 
modifying  §  24.3  to  permit  a  bank  to 
make  a  part  24  investment  if  the 
investment  primarily  benefits  low-  and 
moderate-income  individuals  or  areas  or 
government-targeted  redevelopment 
areas  or  would  receive  consideration  as 
a  "qualified  investment"  under  the  CRA 
regulations.'^  Examples  of  such 
investments  are  included  in  new  §  24.6. 

2.  Eliminating  formers  24.3(b)  (the 
community  support  requirement). 

The  NPRM  proposecl  deleting  the 
community  support  requirement 
because  it  is  not  required  by  statute  or 
the  comparable  rules  that  apply  to  other 
financial  institutions  that  have  Federal 
statutory  investment  authority  similar  to 
section  24  (Eleventh) «,  and  the  OCC's 


^  For  examples  of  the  diverse  and  creative 
investments  national  banks  have  made  under  part 
24,  see  "National  Bank  Community  Envelopment 
Investments,  2001  Directory."  ' 

• » 12  CFR  25.12(h)  and  (s).  . 

'  It  is  important  to  note  that  an  investment  that 
is  permitted  under  part  24  will  not  always  receive 
positive  consideration  under  the  CRA  regulations. 
Under  the  CRA  regulations,  a  national  bank  will 
receive  consideration  for  qualified  investments  that 
benefit  its  assessment  areas  or  a  broader  statewide 
or  regional  area  that  includes  the  bank's  assessment 
areas.  12  CFR  25.23(a).  For  example,  a  retail 
national  bank  located  only  in  California  would  be 
permitted  under  part  24  to  invest  in  an  entity  that 
provides  affordable  housing  for  low-  or  moderate- 
income  individuals  in  New  York.  The  California 
bank  would  not  receive  positive  consideration  for 
this  Investment  under  the  CRA  regulations, 
however,  because  New  York  is  outside  its  California 
assessment  area  and  the  broader  statewide  or 
regional  area  that  includes  its  assessment  area. 

•The  Federal  Reserve  Board's  community 
development  regulation  (12  CFR  208.22) 
implements  statutory  authority  (12  U.S.C.  338a)  that 
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experience  in  implementing  part  24 
suggests  that  investments  that  otherwise 
meet  the  requirements  of  part  24  will 
receive  the  support  of  the  communities 
benefitted. 

The  OCC  received  several  comments 
from  banks  in  support  of  the  proposed 
deletion  of  this  requirement.  These 
commenters  echoed  our  statement  in  the 
preamble  to  the  NPRM  that  most 
investments  that  otherwise  meet  the 
requirements  of  part  24  will  receive  the 
support  of  the  communities  benefited. 
In  addition,  the  supporting  commenters 
said  that  mandating  community 
involvement  may  limit  management's 
ability  to  realize  its  own  business 
strategy. 

The  OCC  received  no  comments 
voicing  opposition  to  the  proposed 
deletion  of  the  community  support 
requirement  either  banks  or  community 
groups.  The  final  rule  therefore  deletes 
the  community  support  requirement. 

Investment  Limits  (§24.4) 

Section  24.4  of  the  rule  implements 
the  investment  limits  imposed  by  12 
U.S.C.  24  (Eleventh).  Under  both  the 
regulation  and  the  statute,  a  national 
bank's  aggregate  public  welfare 
investments  may  not  exceed  5  percent 
of  its  capital  and  surplus,  unless  the 
bank  is  at  least  adequately  capitalized 
and  the  OCC  determines  that  a  higher 
amount  will  pose  no  significant  risk  to 
the  deposit  insurance  fimd.  In  no  case, 
however,  may  a  bank's  aggregate 
outstanding  part  24  investments  exceed 
10  percent  of  its  capital  and  surplus. ^ 

"The  OCC  proposed  amending  §  24.4  to 
clarify  that  a  bank  should  follow 
generally  accepted  accounting 
principles  (GAAP)  when  calculating  the 
aggregate  amount  of  its  part  24 
investments,  unless  otherwise  directed 
or  permitted  in  writing  by  the  OCC  for 
prudential  or  safety  and  soundness 
reasons.  We  received  two  comments  on 
this  proposal  seeking  a  further 
explanation  of  this  clarification. 

National  banks  prepare  statements 
and  reports  required  to  be  filed  with  the 
OCC  using  accounting  standards  that  are 
consistent  with  GAAP.  Under  GAAP, 
the  valuation  method  applied  to  an 
investment  in  an  entity  depends  on  the 
nature  of  the  investment '°  and  the 


is  identical  in  all  material  respects  to  24  (Eleventh) 
and  does  not  require  the  demonstration  of 
community  support  for  an  investment. 

^  As  explained  in  §  24.1(d),  national  banks  that 
make  loans  or  investments  that  are  designed 
primarily  to  promote  the  public  welfare  and  that  are 
authorized  under  provisions  other  than  section  24 
(Eleventh)  may  do  so  without  regard  to  the 
provisions — including  the  capital  limitations — of  24 
(Eleventh)  or  part  24. 

'°  For  example.  Statement  of  Financial 
Accounting  Standards  Board  No.  115,  Accounting 


degree  of  the  investor's  control  reflected 
by  the  percentage  that  the  investment 
represents  in  the  entity.  Generally, 
investments  over  50  percent  are  fully 
consolidated;  investments  between  20 
and  50  percent  are  valued  according  to 
the  equity  method;  and  investments 
under  20  percent  may  be  valued  at  cost, 
unless  the  asset  becomes  permanently 
impaired.  There  are  certain 
cirtnimstances,  however,  when  the 
application  of  a  particular  GAAP 
valuation  method  to  a  part  24 
investment  may  lead  to  unintended 
results. 

For  example,  if  the  equity  method  of 
GAAP  is  applied  to  a  part  24 
investment,  the  value  of  a  bank's  part  24 
investment  carried  on  the  bank's  books 
would  be  originally  recorded  at  cost  but 
subsequently  adjusted  periodically  to 
reflect  the  bank's  proportionate  share  of 
the  investment's  earnings  or  losses,  and 
decreased  by  any  cash  dividends  or 
sinular  distributions  bom  the 
investment.  The  use  of  the  equity 
method  would  mean  that  the  valuation 
of  the  bank's  part  24  investment  would 
fluctuate  with  the  profits  and  losses  of 
the  investment.  As  the  investment's 
profits  increase  under  the  equity 
method,  the  carrying  value  of  the  bank's 
investment  would  also  increase. 
Consequently,  even  if  the  bank's 
investment  was  within  the  part  24 
investment  limits  when  made,  this 
increase  in  the  carrying  value  under  the 
equity  method  could  cause  the 
investment  to  later  exceed  the 
investment  limits. 

Conversely,  if  the  part  24  investment 
incurred  losses,  the  value  of  the  bank's 
investment  would  decrease,  which 
would  permit  the  bank  to  make 
additional  investments  without 
exceeding  the  investment  limit.  Thus, 
although  the  equity  method  may  better 
reflect  the  current  value  of  the  bank's 
investment,  its  application  could  limi^ 
the  investment  capacity  of  banks  with 
the  most  profitable  part  24  investment 
programs  while,  contrary  to  safety  and 
soundness,  increasing  the  investment 
capacity  of  banks  that  make  unprofitable 
part  24  investments. 

In  such  circumstances,  it  may  be 
appropriate  for  a  bank  to  use  a  different 
method  to  calculate  the  aggregate 
amount  of  its  part  24  investments.  For 
example,  under  the  cost  method,  the 
actual  cost  of  a  bank's  part  24 
investment  would  be  used  in 
determining  compliance  with  the 


for  Certain  Investments  in  Debt  and  Equity 
Securities,  identifies  the  categories  among  which 
national  banks  must  divide  their  securities  holdings 
as  held-to-maturity,  trading,  and  available-for-sale. 
and  provides  a  different  accounting  treatment  for 
each  category. 


statutory  investment  limit.  No  further 
adjustments  would  be  required.  As  a 
result,  as  long  as  the  part  24  investment 
was  within  the  investment  limits  when 
made  (and  assuming  there  has  been  no 
change  in  the  bank's  capital  and 
surplus),  a  bank's  compliance  with 
these  limits  would  be  imaffected  by 
profits  or  losses  on  the  investment. 

In  order  to  provide  flexibility  where 
the  application  of  a  specific  GAAP 
valuation  method  would  be 
inappropriate,  the  final  rule  follows  the 
proposal  and  amends  §  24.4  to  provide 
that  a  bank  should  follow  GAAP  when 
calculating  the  aggregate  amoimt  of  its 
part  24  investments,  unless  otherwise 
directed  or  permitted  in  writing  by  the 
OCC  for  prudential  or  safety  and 
soundness  reasons. 

Public  Welfare  Self-Certification  and 
Prior  Approval  Procedures  (§  24.5) 

An  eligible  national  bank  may  make 
qualifying  public  welfare  investments 
without  prior  notification  to,  or 
approval  by.  the  OCC  by  submitting  a 
self-certification  letter  to  the  OCC 
within  10  working  days  after  it  makes 
the  investment.  For  all  other 
investments  tmder  part  24,  a  national 
bank  must  submit  an  investment 
proposal  application  to  the  OCC  for 
prior  approval.  Unless  otherwise 
notified  in  writing  by  the  OCC,  the 
proposed  investment  is  deemed 
approved  30  calendar  days  from  the 
date  on  which  the  OCC  receives  the 
proposal  application." 

To  emphasize  that  eligible  national 
banks  are  not  required  to  seek  prior 
approval  of  eligible  pubUc  welfare 
investments,  the  NRPM  proposed 
changing  the  title  of  §  24.5  to  "Public 
welfare  investment  after-the-fact  notice 
and  prior  approval  pnx:edures,"  and 
changed  references  in  the  section  from 
"self-certification"  to  "after-the-fact 
notice."  The  OCC  further  proposed  to 
simplify  the  part  24  investment 
notification  processes  and  make  them 
more  consistent  with  the  notification 
processes  established  under  12  CFR  part 
5  for  certain  equity  investments.  Under 
those  provisions  of  part  5,  a  national 
bank's  written  after-the-fact  notice  of 
certain  equity  investments  must  set 
forth  simply  "a  description,  and  the 
amoimt,  of  the  bank's  investment."'^ 

The  NPRM  proposed  revising  §  24.5  to 
make  it  more  consistent  with  the  part  5 
equity  investment  notification 
procedures  and  to  remove  unnecessary 
administrative  impediments  to  national 
bank  public  welfare  investments.  Thus, 
the  proposal  provided  that  a  national 


<>  See  12  CFR  24.5  and  24.6. 
"See  12  CFR  5.36(d)(2). 
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I  pibposal  nor  the  final  rule  changes 
approval  process.  Thus,  a 
"eligible  bank"  under  our  rules 
(^roval  of  its  investments.  12  CFR 
an  eligible  bank  that  seeks  to 
pe^ent  investment  limit  or  to  invest 
owned  or  make  some  other 
by  the  OCC  to  be  ineligible 
notice  process.  12  CFR  24.4 


First,  the  bank  suggested  that  the  OCC 
change  the  requirement  that  a  bank 
must  notify  the  OCC  within  10  days  of 
making  an  investment  to  be  consistent 
with  the  30-day  period  permitted  by  the 
FRB.  Second,  the  bank  proposed  that  we 
eliminate  the  requirement  that  a  bank 
must  be  well-capitalized  in  order  to 
submit  after-the-fact  notices  because  the 
FRB  only  requires  that  a  bank  be 
adequately  capitalized.  We  decline  to 
adopt  in  part  24  the  timing  and 
capitalization  requirements  applied  by 
the  FRB  in  its  community  development 
investment  regulation.  The 
requirements  in  part  24  are  consistent 
with  requirements  applied  in 
connection  with  certain  equity 
investments  under  part  5  and  achieve 
the  twin  objectives  of  minimizing 
burden  while  providing  adequate 
safeguards.  The  OCC  believes  that 
changing  these  requirements  in  the 
context  of  part  24  may  have  the 
unintended  consequence  of  increasing 
burden  on  banks  by  imposing  a  new  and 
different  set  of  rules  applicable  to  a 
subset  of  investments  that  national 
banks  may  make.  For  these  reasons,  we 
have  retained  the  current  requirements. 
The  OCC  has  revised  the  sample  form 
(OCC  form  CD-I)  for  investment 
notification  and  prior  approval  to  reflect 
the  streamlined  requirements  set  forth 
in  this  final  rule.  This  sample  form  is 
added  to  the  final  rule  as  Appendix  1 , 
is  available  for  downloading  on  the 
OCC's  Web  site  at  http:// 
www.  OCC.  treas.gov/cdd/ 
pt24toppage.htm,  and  will  be  available 
through  the  OCC's  Community 
Development  Division.''' 

Examples  of  Qualifying  Public  Welfare 
Investments  (§24.6) 

The  NPRM  proposed  revising  §  24.6  to 
provide  additional  examples  of  the 
types  of  investments  that  meet  the 
requirements  of  §  24.3.  For  ease  of 
reference,  this  list  is  organized  by  type 
of  activity  (such  as  affordable  housing, 
economic  development  and  job  creation, 
and  investments  in  community  and 
economic  development  entities).  As  we 
explained  in  the  preamble  to  the  NPRM, 
this  list  is  merely  illustrative  of  the 
types  of  investments  a  bank  may  make 
under  this  part,  and  national  banks  are 
not  limited  to  the  listed  investments  in 
creating  or  expanding  their  public 
welfare  investment  programs.  The 
expanded  list  of  eligible  investments 
would  help  to  streamline  the  notice  and 
application  processes,  however,  by 
making  clear  the  scope  of  investments 
that  are  eligible  and  reducing  the  need 


'*The  Community  Development  Division  maybe 
contacted  at  (202)  874-4930. 


for  staff  to  do  case-by-case  reviews  of 
the  permissibility  of  such  investments. 

Two  commenters  suggested  additions 
to  this  list  of  examples  consistent  with 
the  view.that  we  should  eliminate  or 
reduce  the  emphasis  in  §  24.3  on 
whether  an  investment  primarily 
benefits  low-  and  moderate-income 
persons  or  areas.  Because  the  final  rule 
amends  §  24.3  to  permit  banks  to  make 
investments  that  would  receive 
consideration  as  "qualified 
investments"  under  the  CRA 
regulations,  the  final  rule  includes  an 
additional  example  in  §  24.6  of  such  an 
investment. 

This  example,  set  forth  at  §  24.6(b)(2), 
is  of  an  investment  that  finances  small 
businesses  or  small  farms  that,  although 
not  located  in  low-  and  moderate- 
income  areas,  create  a  significant 
number  of  permanent  jobs  for  low-  or 
moderate-income  individuals.  As 
explained  in  the  Interagency  Questions 
and  Answers  Regarding  Community 
Reinvestments, '5  a  national  bank  would 
receive  positive  CRA  consideration  for 
such  an  investment, '^  but  would  not 
have  been  permitted  to  make  it  under 
former  §  24.3  because  the  small 
businesses  or  small  farms  are  not 
located  in  a  low-  or  moderate-income 
area  or  redevelopment  area  and  a 
majority  of  the  permanent  jobs  created 
are  not  for  low-  and  moderate-income 
individuals.  ^ 

Examination,  Records,  and  Remedial 
Action  (§ 24.7) 

As  explained  above,  this  rulemaking 
expands  the  investment  opportimities 
available  to  national  banks  under  part 
24  by  modifying  §  24.3  to  permit  a  bank 
to  make  a  part  24  investment  if  the 
investment  primarily  benefits  low-  and 
moderate-income  individuals  or  areas  or 
government-targeted  redevelopment 
areas  or  would  receive  consideration  as 
a  "qualified  investment"  under  the  CRA 
regulations.  With  the  expanded 
examples  of  qualifying  investments,  it 
becomes  increasingly  important  that  the 
bank  be  able  to  readily  demonstrate  that 
the  investment  meets  the  criteria  for  an 
eligible  investment  under  part  24. 
Where  a  bank  relies  on  an  investment 
being  a  "qualified  investment"  under 
the  CRA  regulations  in  order  to  be 


"66  FR  36620  (July  12,  2001). 

'*  Interagency  Questions  and  Answers  Regarding 

Community  Reinvestments,  Q&  A .12(h)(3)- 

1,  66  FR  at  36625.  A  national  bank  would  be 
permitted  to  make  this  investment  imder  the  Small 
Business  Investment  Act  (SBIA).  15  U.S.C.  661  et 
seq.  The  SBIA  authorizes  the  Small  Business 
Administration  to  charter  private  Small  Business 
Investment  Companies  (SBICs),  and  authorizes 
banks  to  invest  in  those  SBICs.  Under  the  final  rule, 
a  national  bank  could  make  a  similar  investment 
using,  for  example,  a  CEDE  rather  than  an  SBIC. 
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eligible  imder  part.  24,  this  means  that 
the  bank's  records  of  its  part  24 
investment  must  clearly  support  the 
investment  as  a  "qualified  investment" 
under  the  standards  of  the  CRA 
regulations.  The  final  rule  therefore 
amends  §  24.7(b)  to  emphasize  that  a 
national  bank  "maintain  in  its  files 
information  adequate  to  demonstrate 
that  its  investments  meet  the  standards 
set  out  in  §  24.3  and  that  the  bank  is 
otherwise  in  compliance  with  the 
requirements  of  this  part." 

Conforming  Amendments 

As  we  have  explained,  the  proposal 
changes  the  definition  of  "community 
development  corporation"  to 
"community  and  economic 
development  entity"  to  better  reflect  the 
range  of  investment  vehicles  that  may 
be  used  for  making  part  24  investments. 
The  final  rule  revises  the  title  of  part  24 
to  reflect  this  change.  Thus,  the  title  of 
the  final  rule  is  "Community  and 
Economic  Development  Entities, 
Community  Development  Projects,  and 
Other  Public  Welfare  Investments." 

The  final  rule  also  revises  the 
authority  statement  of  the  rule  (§24.1) 
to  refer  to  "commiuiity  and  economic 
development  entities"  rather  than 
"community  development 
corporations." 

Regulatory  Flexibility  Act  Analysis 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b)  (RFA).  the  regulatory  flexibility 
analysis  otherwise  required  under 
section  604  of  the  RFA  is  not  required 
if  the  agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  publishes  its  certification  and  a 
short,  explanatory  statement  in  the 
Federal  Register  along  with  its  rule. 

Pursuant  to  section  605(b)  of  the  RFA, 
the  OCC  hereby  certifies  that  this 
rulemaking  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  OCC  has 
reviewed  the  impact  this  final  rule  will 
have  on  small  national  banks.  For 
purposes  of  this  Regulatory  Flexibility 
Analysis  and  final  rule,  the  OCC  defines 
"small  national  banks"  to  be  those 
banks  with  less  than  $150  million  in 
total  assets.  Based  on  that  review,  the 
OCC  certifies  that  the  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  final  rule  would  reduce  regulatory 
biuden  on  all  national  banks  by 
simplifying  the  requirements  and 
procedures  applicable  to  part  24 
investments.  "The  economic  impact  of 
this  final  rule  on  national  banks, 
regardless  of  size,  is  not  expected  to  be 


significant,  though  some  national  banks 
may  benefit  from  a  modest  reduction  in 
compliance  costs.  Acqprdingly,  a 
regulatory  flexibility  analysis  is  not 
needed. 

Executive  Order  12866 

The  OCC  has  determined  that  this 
final  rule  is  not  a  significant  regulatory 
action  under  Executive  Order  12866. 

Unfunded  Mandates  Reform  Act  of 
1995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Pub.  L. 
104-4  (2  U.S.C.  1532)  (Unfunded 
Mandates  Act),  requires  that  an  agency 
prepare  a  budgetary  impact  statement 
before  promulgating  any  rule  likely  to 
result  in  a  federal  mandate  that  may 
result  in  the  expenditure  by  state,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  in  any  one  year.  If  a  budgetary 
impact  statement  is  required,  section 
205  of  the  Unfunded  Mandates  Act  also 
requires  an  agency-to  identify  and 
consider  a  reasonable  number  of 
regulatory  alternatives  before 
promulgating  a  rule.  The  OCC  has 
determined  that  the  final  rule,  will  not 
result  in  expenditures  by  state,  local, 
and  tribal  governments,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Accordingly,  this 
rulemaking  requires  no  further  analysis 
under  the  Unfunded  Mandates  Act. 

Paperwork  Reduction  Act 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
the  OCC  may  not  conduct  or  sponsor, 
and  a  respondent  is  not  required  to 
respond  to,  an  information  collection 
unless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number. 

The  information  collection 
requirements  contained  in  the  notice  of 
proposed  rulemaking  (68  FR  1394, 
January  10,  2003)  were  submitted  to 
OMB  for  review  and  approved  by  OMB 
under  OMB  Control  Number  1557-0194. 

The  OCC  solicited  comments  for  60 
days  on  the  information  collection 
requirements  contained  notice  of  . 
proposed  rulemaking.  The  OCC  received 
no  comments. 

The  revisions  of  the  information 
collections  contained  in  the  final  rule 
are  unchanged  from  the  proposed  rule 
and  are  expected  to  reduce  annual 
paperwork  burden  for  respondents 
because  it  eliminates  certain  application 
and  notification  requirements.  "The 
information  collection  requirements  in 
this  final  rule  are  contained  in  §§  24.5(a) 
and  24.5(b).  Section  24.5(a)  requires  a 
national  bank  to  submit  an  after-the-fact 


notice  of  public  welfare  investments  to 
the  OCC.  The  time  per  response  to 
complete  an  after-the-fact  notice  is 
estimated  to  be  1 .5  hours  and  the 
number  of  respondents  is  estimated  to 
be  195  national  banks.  Section  24.5(b) 
requires  a  national  bank  to  submit  an 
investment  proposal  to  the  OCC  if  the 
bank  does  not  meet  the  requirements  for 
after-the-fact  notification.  The  time  per 
response  to  complete  an  investment 
proposal  is  estimated  to  be  1.5  hours 
and  the  number  of  respondents  is 
estimated  to  be  22. 

Section  24.5(a)(4)  contains  an  existing 
requirement  for  certain  national  banks 
to  submit  a  letter  requesting  authority  to 
submit  after-the-fact  notices  of  their 
investments.  The  time  per  response  is 
approximately  30  minutes  and  the 
number  of  respondents  is  estimated  to 
be  four. 

The  likely  respondents  are  national 
banks. 

Estimated  number  of  respondents: 
221  hoiu^. 

Estimated  number  of  responses:  221 
responses. 

Estimated  total  burden  hours:  327.5 
hours. 

List  of  Subjects  in  12  CFR  Part  24 

(Community  development.  Credit, 
Investments,  National  banks,  Reporting 
and  recordkeeping  requirements. 

Authority  and  Issuance 

■  For  the  reasons  set  forth  in  the 
preamble,  the  OCC  amends  part  24  of 
chapter  I  of  title  12  of  the  Code  of  Federal 
Regulations  as  follows: 

■  1 .  Revise  the  part  heading  of  part  24  to 
read  as  follows: 

PART  24— COMMUNITY  AND 
ECONOMIC  DEVELOPMENT  ENTITIES. 
COMMUNITY  DEVELOPMENT 
PROJECTS,  AND  OTHER  PUBUC 
WELFARE  INVESTMENTS 

■  2.  The  authority  citation  for  part  24 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24  (Eleventh),  93a, 
481  and  1818. 

■  3.  In  part  24,  revise  all  references  to 
"community  development  corporation" 
and  "CDC"  to  read  "community  and 
economic  development  entity"  and 
"CEDE,"  respectively. 

■  4.  In  §  24.2,  revise  paragraphs  (c)  and 
(h)  to  read  as  follows: 

§24.2    Definitions. 

***** 

(c)  Community  and  economic 
development  entity  (CEDE)  means  an 
entity  that  makes  investments  or 
conducts  activities  that  primarily 
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benefit  low'  and  moderate-income 
individuals  low-  and  moderate-income 
areas  targeted  by  a 
entity  for  redevelopment, 
consideration  as 
investments"  under  12  CFR 
f  Dllowing  is  a  non-exclusive 
of  the  types  of  entities 
cedes: 
Natioqal  bank  community 

corporation  subsidiaries; 
or  nonbank  community 
corporations; 
Ijund-certified  Community 
Financial  Institutions  or 
Development  Entities; 

iability  companies  or 
erships; 
Commimity  development  loan 
len  ling  consortia; 

inity  development  real 
investment  trusts; 
Busine  ss  development  companies; 
1  mity  development  closed- 
unds; 
di  versified  closed-end 
( ompanies;  and 
Comn  lunity  development  venture 
(lital  funds. 


(h)  Small  I  tusiness  means  a  business, 
including  a  i  mall  farm  or  minority- 
owned  smali  business,  that  meets  the 
qualificatior  s  for  Small  Business 
Administrat:  on  Development  Company 
or  Small  Business  Investment  Company 
loan  prograrts  in  13  CFR  121.301. 

■  5.  Revise  §  24.3  to  read  as  follows: 

§  24.3    Public  welfare  investments. 
A  national]  bank  may  make  an 
investment  under  this  part  if  the 
investment  pirimarily  benefits  low-  and 
moderate-incjome  individuals,  low-  and 
moderate-indome  areas,  or  other  areas 
targeted  by  a  governmental  entity  for 
redevelopme  at,  or  the  investment 
would  receiv  e  consideration  under  12 
CFR  25.23  as  a  "qualified  investment." 

■  6.  In  §  24.4  revise  paragraph  (a)  to  read 
as  follows: 

§24.4    Investment  limrts. 

(a)  Limits  c  n  aggregate  outstanding 
investments.  A  national  bank's  aggregate 
outstanding  ;  nvestments  under  this  part 
may  not  exce  ed  5  percent  of  its  capital 
and  surplus,  unless  the  bank  is  at  least 
adequately  a  ipitalized  and  the  OCC 
determines,  I  y  written  approval  of  the 
bank's  propo  ted  investment  pursuant  to 
§  24.5(b),  tha  a  higher  amount  will  pose 
no  significan  risk  to  the  deposit 
insurance  fm  id.  In  no  case  may  a  bank's 
aggregate  out  standing  investments 
under  this  part  exceed  10  percent  of  its 
capital  and  si  uplus.  When  calculating 
the  aggregate  amount  of  its  aggregate 


outstanding  investments  imder  this  part, 
a  national  bank  should  follow  generally 
accepted  accounting  principles,  unless 
otherwise  directed  or  permitted  in 
writing  by  the  OCC  for  prudential  or 
safety  and  soundness  reasons. 
***** 

■  7.  In  §24.5: 

■  a.  Revise  the  section  heading; 

■  b.  Revise  paragraph  (a)  and; 

■  c.  Revise  paragraphs  (b)(1)  and  {b)(2)  to 
read  as  follows: 

§  24.5    Public  welfare  investment  after-the- 
fact  notice  and  prior  approval  procedures. 

(a)  After-the-fact  notice  of  public 
welfare  investments.  (1)  Subject  to 
§  24.4(a),  an  eligible  bank  may  make  an 
investment  authorized  by  12  U.S.C.  24 
(Eleventh)  and  this  part  without  prior 
notification  to,  or  approval  by,  the  OCC 
if  the  bank  follows  the  after-the-fact 
notice  procedm«s  described  in  this 
section. 

(2)  An  eligible  bank  shall  provide  an 
after-the-fact  notification  of  an 
investment,  within  10  working  days 
after  it  makes  the  investment,  to  the 
Director,  Commimity  Development 
Division,  Office  of  the  Comptroller  of 
the  Currency,  Washington,  DC  20219. 

(3)  The  bank's  after-the-fact-notice 
must  include: 

(i)  A  description  of  the  bank's 
investment; 

(ii)  The  amoimt  of  the  investment; 

(iii)  The  percentage  of  the  bank's 
capital  and  surplus  represented  by  the 
investment  that  is  the  subject  of  the 
notice  and  by  the  bank's  aggregate 
outstanding  public  welfare  investments 
and  commitments,  including  the 
investment  that  is  the  subject  of  the 
notice;  and 

(iv)  A  statement  certifying  that  the 
investment  complies  with  the 
requirements  of  §§  24.3  and  24.4. 

(4)  A  bank  may  satisfy  the  notice 
requirements  of  paragraph  (3)  of  this 
section  by  completing  form  CI>-1 , 
attached  as  Appendix  1  to  this  part. 

(5)  A  nation^  bank  that  is  not  an 
eligible  bank  but  that  is  at  least 
adequately  capitalized,  and  has  a 
composite  rating  of  at  least  3  with 
improving  trends  under  the  Uniform 
Financial  Institutions  Rating  System, 
may  submit  a  letter  to  the  Community 
Development  Division  requesting 
authority  to  submit  after-the-fact  notices 
of  its  investments.  The  Community 
Development  Division  considers  these 
requests  on  a  case-by-case  basis. 

(6)  Notwithstanding  the  provisions  of 
this  section,  a  bank  may  not  submit  an 
after-the-fact  notice  of  an  investment  if: 

(i)  The  investment  involves  properties 
carried  on  the  bank's  books  as  "other 
real  estate  owned";  or 


(ii)  The  OCC  determines,  in  published 
guidance,  that  the  investment  is 
inappropriate  for  after-the-fact  notice. 

(b)  Investments  requiring  prior 
approval.  (1)  If  a  national  bank  does  not 
meet  the  requirements  for  after-the-fact 
investment  notification  set  forth  in  this 
part,  the  bank  must  submit  an 
investment  proposal  to  the  Director, 
Communify  Development  Division. 
Office  of  the  Comptroller  of  the 
Currency,  Washington,  DC  20219.  The 
bank  may  use  form  CD-I.  attached  to 
this  part  as  Appendix  1,  to  satisfy  this 
requirement. 

(2)  The  bank's  investment  proposal 
must  include: 

(i)  A  description  of  the  bank's 
investment; 

(ii)  The  amount  of  the  investment; 

(iii)  The  percentage  of  the  bank's 
capital  and  surplus  represented  by  the 
proposed  investment  and  by  the  bank's 
aggregate  outstanding  public  welfare 
investments  and  commitments, 
including  the  proposed  investment;  and 

(iv)  A  statement  certifying  that  the 
investment  complies  with  the 
requirements  of  §§  24.3  and  24.4. 
***** 

■  8.  Revise  §  24.6  to  read  as  follows: 

§  24.6    Examples  of  qualifying  public 
welfare  Investments. 

Investments  that  primarily  support 
the  following  types  of  activities  are 
examples  of  investments  that  meet  the 
requirements  of  §  24.3: 

(a)  Affordable  housing  activities, 
including: 

(1)  Investments  in  an  entify  that 
finances,  acquires,  develops, 
rehabilitates,  manages,  sells,  or  rents 
housing  primarily  for  low-  and 
moderate-income  individuals; 

(2)  Investments  in  a  project  that 
develops  or  operates  transitional 
housing  for  the  homeless; 

(3)  Investments  in  a  project  that 
develops  or  operates  special  needs 
housing  for  disabled  or  elderly  low-  and 
moderate-income  individuals;  and  ' 

(4)  Investments  in  a  project  that 
qualifies  for  the  Federal  low-income 
housing  tax  credit; 

(b)  Economic  development  and  job 
creation  investments,  including: 

(1)  Investments  that  finance  small 
businesses  (including  equity  or  debt 
financing  and  investments  in  an  entity 
that  provides  loan  guarantees)  that  are 
located  in  low-  and  moderate-income 
areas  or  other  targeted  redevelopment 
areas  or  that  produce  or  retain 
permanent  jobs,  the  majority  of  which 
are  held  by  low-  and  moderate-income 
individuals; 

(2)  Investments  that  finance  small 
businesses  or  small  farms  that,  although 
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not  located  in  low-  and  moderate- 
income  areas  or  targeted  redevelopment 
areas,  create  a  significant  nimiber  of 
permanent  jobs  for  low-  or  moderate- 
income  individuals; 

(3)  Investments  in  an  entity  that 
acquires,  develops,  rehabilitates, 
manages,  sells,  or  rents  commercial  or 
industrial  property  that  is  located  in  a 
low-  and  moderate-income  area  or 
targeted  redevelopment  area  and 
occupied  primarily  by  small  businesses, 
or  that  is  occupied  primarily  by  small 
businesses  that  produce  or  retain 
permanent  jobs,  the  majority  of  which 
are  held  by  low-  and  moderate-income 
individuals;  and 

(4)  Investments  in  low-  and  moderate- 
income  areas  or  targeted  redevelopment 
areas  that  produce  or  retain  permanent 
jobs,  the  majority  of  which  are  held  by 
low-  and  moderate-income  individuals; 

(c)  Investments  in  CEDEs,  including: 
(1)  Investments  in  a  national  bank  that 
has  been  approved  by  the  OCC  as  a 


national  bank  with  a  community 
development  focus; 

(2)  Investments  in  a  community 
development  financial  institution,  as 
defined  in  12  U.S.C.  4742(5); 

(3)  Investments  in  a  CEDE  that  is 
eligible  to  receive  New  Markets  tax 
credits  under  26  U.S.C.  45D;  and 

(d)  Other  public  welfare  investments, 
including: 

(1)  Investments  that  provide  credit 
counseling,  job  training,  community 
development  research,  and  similar 
technical  assistance  services  for  non- 
profit community  development 
organizations,  low-  and  moderate- 
income  individuals  or  areas  or  targeted 
redevelopment  areas,  or  small 
businesses  located  in  low-  and 
moderate-income  areas  or  that  produce 
or  retEiin  permanent  jobs,  the  majority  of 
which  are  held  by  low-  and  moderate- 
income  individuals; 

(2)  Investments  of  a  type  approved  by 
the  Federal  Reserve  Board  imder  12  CFR 


208.22  for  state  member  banks  that  are 
consistent  with  the  requirements  of 
§24.3;  and 

(3)  Investments  of  a  type  previously 
determined  by  the  OCC  to  be 
permissible  imder  this  part. 

■  9.  In  §  24.7,  revise  paragraph  (b)  to  read 
as  follows: 

§  24.7    Examination,  records,  and  remedial 
action. 

(a)*  *  * 

(b)  Records.  Each  national  bank  shall 
maintain  in  its  files  information 
adequate  to  demonstrate  that  its 
investments  meet  the  standards  set  out 
in  §  24.3  of  this  part,  ipcluding,  where 
applicable,  the  criteria  of  12  C.F.R. 
25.23,  and  that  the  bank  is  otherwise  in 
compliance  with  the  requirements  of 
this  part. 
***** 

■  10.  Appendix  1  is  added  to  read  as 
follows: 

BHJJNG  CODE  4810-3^-P 
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CD-1  -  National  Bank  Community 
Development  (Part  24)  Investments 


For  Official  Use  Only 


0MB  Number  1557-0194 


National  banks  may  make  investments  designed  primarily  to  promote  the  public  welfare  under  the  community  devetopment 
investment  authority  in  12  USC  24(Eleventh)  and  its  implementing  regulation.  12  CFR  24  (Part  24).  Part  24  contains  the  OCC 
guidelines  to  detemnine  whether  an  investment  is  designed  primarily  to  promote  the  public  welfare  and  procedures  that  apply  to 
those  irjvestments.  National  banks  must  submit  the  completed  form  to  provide  an  after-the-fact  notice  or  to  request  prior 
approval  of  a  public  welfare  investment  to  ttie  Director,  Community  Devetopment  Division,  Office  of  the  Comptroller  of  the 
Cun^ncy,  Washington,  DC  20219.  Please  contact  the  Community  Development  Diviskjn  at  (202)  874-4930  for  more 
irTformat|on. 

PLEA$E  PROVIDE  THE  FOLLOWING  INFORMATION  ABOUT  THE  INVESTING  BANK. 


Banknime 


Bank  d  larter  number. 


TelepN  ine  numtwr 


E-mail ;  iddress: 


CONT  kCT  FOR  INFORMATION: 


Name  o  f  bank  contact  responsible  for  fonm's  information: 


Mailing 


address  (street  or  P.O.  box): 


City,  Stj  ite.  ZIP  Code: 


Tetephc  ne  number 


Fax  nun  iber 


E-mail  s  ddress: 


PLEASE 


Mailing  address  (street  or  P.O.  box): 


City.  State,  ZIP  Code: 


Fax  numt>er: 


URL: 


Name  of  bank  contact  responsible  for  CD  investment  (if 
different): 


Mailing  address  (street  or  P.O.  box): 


City,  State.  ZIP  Code: 


Telephone  number. 


Fax  number 


E-mail  address: 


INDICATE  THE  PROCESS  THE  BANK  REQUESTS  BY  CHECKING  THE  APPROPRIATE  BOX,  BELOW. 

After-the-fact  notice  (12  CFR  24.5(a))  -  complete  sections  1  and  2.  D 
Prior  approval  (12  CFR  24.5(b))- complete  sectkjn  2.  Q 


CD-I  (Rev  09/03) 
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Form  Part  24 


Page  2 


Section  1  -  After-The-Fact  Notice  Only  (12  CFR  24.5(a)) 

A  bank  may  provide  an  after-the-fact  notice  of  its  Part  24  investment  if  the  bank  responds  affirmatively  to  ajl 
of  the  following  requirements. 

The  bank  is  "well-capitalized."  as  defined  in  12  CFR  6.4(b)(1).  Yes  D    No  D 

The  bank  has  a  composite  rating  of  1  or  2  under  the  Uniform  Financial  Institutions  Rating  System.  Yes  D    No  D 

The  bank's  most  recent  Community  Reinvestment  Act  rating  is  satisfactory  or  outstanding.  Yes  D    No  D 

The  bank  is  not  under  a  cease  and  desist  order,  consent  order,  fornial  written  agreement,  or  Prompt  Coaective  Action  directive. 

YesD    NoD 

Including  this  investment,  the  bank's  aggregate  outstanding  investments  and  commitments  under  Part  24  are  less  than  5  percent 
of  its  capital  and  surplus,  unless  the  OCC  has  provided  written  approval  alkswing  the  bank  to  provide  after-the-fact  notices  for 
investments  that  would  raise  the  aggregate  anxiunt  of  the  bank's  Part  24  investments  t)eyond  5  percent  of  its  caprtai  and  surplus. 

YesD    NoD 

The  investment  does  not  involve  properties  carried  on  the  bank's  books  as  "other  real  estate  owned."  Yes  D    No  D 

The  OCC  has  not  determined,  in  published  guidance,  that  the  investment  is  inappropriate  for  the  after-the-fact  notification. 
YesD    NoD 


Has  the  bank  responded  affirmatively  to  all  of  the  above  requirements  in  order  to  provide  an  after-the-fact 
notice  of  its  Part  24  investment?  [The  OCC  may  have  provided  vwitten  notification  that  the  bank  may  submit  Part 
24  after-the-fact  notices.  If  so,  please  provide  the  date  or  a  copy  of  the  OCC's  wn-itten  notification.] 

Yes  D    (The  bank  may  make  an  investment  authorized  by  12  USC  24(Eleventh)  and  this  part  and  notify  the  OCC  within  10 
working  days  by  submitting  a  completed  after-the-fact  notice.) 

No    D   (The  bank  must  seek  prior  OCC  approval  of  its  investment  and  submit  a  completed  investment  proposal  before  making 
the  investment.) 


(To  complete  the  after-the-fact  notice  process  or  to  request  prior  OCC  approval,  please  proceed  to  section  2 
of  this  form.) 


CD-I  (Rev  09/03) 
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Form  Part  24 


Page  3 


Section  2  —  All  Requests 

1.  please  indicate  liow  the  bank's  investment  is  consistent  with  Part  24  requirements  for  public  welfare 
nvestments,  under  12  CFR  24.3. 

a.     Check  at  least  one  of  the  following  that  applies  to  the  bank's  investment 

The  investment  primarily  benefits  k)w-  and  moderate-income  individuals.  □ 

The  investnr>ent  primarily  benefits  tow-  and  moderate-income  areas.  □ 

The  investment  primarily  benefits  areas  targeted  for  redevetopment  by  a  govemment  entity.  Q 

The  investment  is  a  "qualified  investmenr  under  12  CFR  25.23  for  purposes  of  the  Community  Reinvestment 
Act  '  D 

2.  Please  indicate  how  the  bank's  investment  is  consistent  with  Part  24  requirements  for  investment 
mits  under  12  CFR  24.4  by  responding  to  the  following  questions. 

a.     Dollaramountof  the  bank's  investment  that  is  the  subject  of  this  sutKTiisston:        . 


b.  Percentage  of  the  bank's  capitcil  and  surplus  represented  by  the  bank's  investment  that  is  the  subject  of  this 
sut>mission.  %. 

c.  Percentage  of  the  bank's  capital  and  surplus  represented  by  the  aggregate  outstanding  Part  24  investments  and 
commitments,  including  this  investment  %. 

a 

d.  Does  this  investment  expose  the  bank  to  unlimited  liability? 
Yes  D    (This  investment  cannot  be  made  under  Part  24.) 
No    D 

F  lease  attach  a  brief  description  of  the  bank's  investment.  (See  12  CFR  24.5(a)(3)(i)  and  (b)(2)(i)). 
Ii  tclude  the  following  information  in  the  description. 

a.  The  name  of  the  community  and  economic  development  entity  (CEDE)  into  which  the  bank's  investment  has 
been  (or  will  be)  made. 

b.  The  type  of  bank  investment  (equity,  debt,  or  other). 

c.  The  activity  or  activities  of  the  CEDE  in  v^hich  the  bank  has  invested  (or  will  invest).  (See  examples  of 
investPDent  activities  described  in  12  CFR  24.6  (a),  (b).  (c),  and  (d).) 

A     How  the  investment  is  structured  so  that  it  does  not  expose  the  bank  to  unlimited  liability,  such  as  by  describing 
the  structure  of  the  CEDE  (e.g.,  CDC  subsidiary,  multibank  CDC,  multi-investor  CDC,  limited  partnership,  limited 
liability  company,  community  devetopment  bank,  community  devetopment  financial  institution,  community 
devetopment  entity,  community  development  venture  capital  fund,  community  devetopment  lending  consortia, 
community  devetopment  ctosed-end  mutual  funds,  non-diversified  closed-end  investment  companies,  or  any 
other  CEDE)  and  by  providing  any  other  relevant  information. 

e.  The  geographic  area  served  by  the  CEDE. 

f.  The  total  funding  or  other  support  by  community  development  partrvsrs  involved  in  the  project  (e.g.,  govemment 
or  public  agencies,  nonprofits,  other  investors),  if  known. 
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g.     Supplemenfel  infonuation  (e.g.,  prospectus,  annual  report,  web  address  that  contains  information  at)0ut  the 
CEDE  in  which  the  investment  is  or  will  be  made),  if  available. 

4.  Evidence  of  qualification  is  readily  available  for  examination  purposes. 

The  bank  maintains  information  concerning  this  investment  in  a  form  readily  accessible  and  available  for  examinatton 
that  supports  tiie  certifications  contained  in  this  form  and  dennonstrates  that  the  investment  meets  the  standards  set  out 
•    in  12  CFR  24.3,  including,  where  applicable,  the  criteria  of  12  CFR  25.23. 

Yes'D    No  D  ,      '  ; 

5.  Certification 

The  undersigned  hereby  certifies  that  the  foregoing  information  in  this  form  is  accurate  and  complete.  It  is  further  certified 
that  the  undersigned  is  authorized  to  file  this  form  on  Part  24  investments  for  the  bank. 


Name: 
Title: 


Signature: 
Date: 
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DESCRtPTION  OF  THE  BANK'S  CD  INVESTMENT.  (See  information  previously  requested) 


(Type  th  e  description  of  the  bank 's  Part  24  investment  here.  You  may  type  as  much  text  as  necessary.  You 
will  have  access  to  all  of  MS  Word's  editing  features.) 
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Dated:  July  10,  2003. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

[FR  Doc.  03-20801  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  4810-33-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-322-AD;  Amendment 
39-13221;  AD  2003-14-02  R1] 

RIN2120-AA64 

Airworthiness  Directives;  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  eiirworthiness 
directive  (AD)  that  applies  to  certeiin 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  series  100  &  440}  airplanes. 
That  AD  currently  requires  a  one-time 
inspection  of  the  aft  edge  of  the  left  and 
right  main  windshields  to  determine 
whether  a  certain  placard  is  installed, 
and  corrective  actions  if  necessary.  This 
document  corrects  several  incorrect 
references  to  the  affected  airplane 
models.  This  correction  is  necessary  to 
ensure  that  model  designations  are 
specified  as  published  in  the  most 
recent  tj^je  certificate  data  sheet  for  the 
affected  models. 
DATES:  Effective  August  14,  2003. 

The  incorporation  by  reference  of 
Bombardier  Service  Bulletin  601R-56- 
004,  dated  August  16,  2001,  as  listed  in 
the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  August  14,  2003  (68  FR 
41059,  July  10,  2003). 
FOR  FURTHER  INFORMATION  CONTACT: 
Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  On  July  1, 
2003,  the  Federal  Aviation 
Administration  (FAA)  issued 
airworthiness  directive  (AD)  2003-14- 
02,  amendment  39-13221  (68  FR  41059, 
July  10,  2003),  which  applies  to  certain 
Bombardier  Model  CL-600-2B19 
(Regional  Jet  series  100  &  440)  airplanes. 
That  AD  requires  a  one-time  inspection 
of  the  aft  edge  of  the  left  and  right  main 


windshields  to  determine  whether  a 
certain  placard  is  installed,  and 
corrective  actions  if  necessary.  That  AD 
was  prompted  by  a  significant  number 
of  cracking  incidents  that  occurred  in 
the  inner  and  middle  panes  of  the  main 
windshields  during  taxi,  takeoff,  climb, 
cruise,  and  descent  of  the  airplane.  The 
actions  required  by  that  AD  are 
intended  to  prevent  stress-related 
cracking  of  die  windshields,  and 
subsequent  excessive  frequency  of 
abnormed  procedures  specified  in  the 
airplane  flight  manual  and/or  an 
emergency  descent  be  accomplished, 
which  poses  an  increased  risk  to 
passengers  and  crew  members. 

Need  for  the  Correction 

As  published,  that  AD  contains 
several  incorrect  references  to  the 
affected  airplane  models.  As  discussed 
in  the  preamble  of  that  AD,  we  intended 
to  revise  the  applicability  of  the  final 
nde  to  identify  model  designations  as 
published  in  the  most  recent  type 
certificate  data  sheet.  However,  Regional 
Jet  series  "400,"  which  does  not  exist, 
was  inadvertentiy  indicated  in  several 
references  instead  of  the  correct  model 
designation  Regional  Jet  series  "440." 
The  correct  model  designation 
(Bombardier  Model  CL-600-2B19 
(Regional  Jet  Series  100  &  440) 
airplanes)  was  listed  in  the  title  of  the 
AD. 

The  FAA  has  determined  that  a 
correction  to  AD  2003-14-02  is 
necessary.  The  correction  will  properly 
specify  model  designations  as  published 
in  the  most  recent  type  certificate  data 
sheet  for  the  affected  models. 

Correction  of  Publication 

This  document  corrects  the  error  and 
correctly  adds  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  AD  is  reprinted  in  its  entirety 
with  the  changes  incorporated  for  the 
convenience  of  affected  operators.  The 
effective  date  of  the  AD  remains  August 
14,  2003. 

Since  this  action  only  specifies  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  biu-den  on  any  person. 
Therefore,  the  FAA  has  determined  that 
notice  and  public  procedures  are 
unnecessary. 

Restatement  of  Supplemental 
Information  Section  of  AD  2003-14-02 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  is 
applicable  to  certain  Bombardier  Model 


CL-600-2B19  series  airplanes  was 
published  in  the  Federal  Register  on 
May  20,  2002  (67  FR  35461).  That  action 
proposed  to  require  a  one-time 
inspection  of  the  aft  edge  of  the  left  and 
right  main  windshields  to  determine 
whether  a  certain  placard  is  installed, 
and  corrective  actions  if  necessary. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Correction 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Corrected] 

■  2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

AD  2003-14-02  Rl     Bombardier,  Inc. 

(Formerly  Canadair):  Amendment  39- 
13221.  Docket  2001-NM-322-AD. 

Applicability:  Model  CL-600-2B19 
(Regional  Jet  series  100  &  440)  airplanes; 
certificated  in  any  category;  serial  numbers 
7003  and  subsequent;  equipped  with  main 
windshield  units,  part  numbers  601R33033— 
1.-2,-5,-6,-9.  or -10. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  petragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efi^ect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  stress-related  cracking  of  the 
windshields,  and  subsequent  excessive 
frequency  of  abnormal  procedures  specified 
in  the  airpltme  flight  manual  and/or  an 
emergency  descent  be  accomplished,  which 
poses  an  increased  risk  to  passengers  and 
crew  members;  accomplish  the  following: 
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Alternative  M  ethods  of  Compliance 
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ive  method  of  compliance  or 
compliance  time  that 
c  ceptable  level  of  safety  may  be 
by  the  Manager,  New  York 
ion  Office  (AGO),  FAA. 
submit  their  requests  through 
FAA  Principal  Maintenance 
may  add  comments  and  then 
1  danager.  New  York  AGO. 
Note  4:  Infoi  mation  concerning  the 
existence  of  a|  proved  alternative  methods  of 
compliance  w  th  this  AD,  if  any,  may  be 
obtained  from  the  New  York  AGO. 


Permit 


fight] 


permits  may  be  issued  in 
sections  21.197  and  21.199 
Aviation  Regulations  (14  GFR 
199)  to  operate  the  airplane  to 


a  location  where  the  requirements  of  this  AD 

can  be  accomplished. 

ft 
Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  601R-56- 
004,  dated  August  16.  2001.  The 
incorporation  by  reference  of  that  document 
was  approved  previously  by  the  Director  of 
the  Federal  Register  as  of  August  14,  2003  (68 
FR  41059,  July  10,  2003).  Copies  may  be 
obtained  imm  Bombardier,  Inc.,  Ganadair, 
Aerospace  Group,  PO  Box  6087,  Station 
Centre-ville,  Montreal,  Quebec  H3C  3G9, 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Sti-eet,  NW.,  suite 
700,  Washington,  DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  GF- 
2001-35R1,  dated  September  27,  2001. 

Effective  Date 

(e)  The  effective  date  of  this  amendment 
remains  August  11,  2003. 

Issued  in  Renton.  Washington,  on  August 
11.  2003. 

Neil  D.  Schalekamp. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-20834  Filed  8-14-03;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

Implantation  or  Injectable  Dosage 
Form  New  Animal  Drugs;  Trenboione 
and  Estradiol 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  abbreviated 
new  animal  drug  application  (ANADA) 
filed  by  Ivy  Laboratories.  Division  of  Ivy 
Animal  Health.  Inc.  The  supplemental 
ANADA  provides  for  an  additional  dose 
of  trenboione  acetate  and  estradiol 
implant  for  use  in  feedlot  steers  for 
increased  rate  of  weight  gain  and 
improved  feed  efficiency. 

DATES:  This  rule  is  effective  August  15. 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lonnie  W.  Luther,  Center  for  Veterinary 
Medicine  {HFV-104}.  Food  and  Drug 
Administration.  7519  Standish  PL, 


Rockville.  MD  20855.  301-827-8549.  e- 
mail:  lluther@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Ivy 
Laboratories,  Division  of  Ivy  Animal 
Health.  Inc..  8857  Bond  St..  Overland 
Park,  KS  66214.  filed  a  supplement  to 
ANADA  200-346.  The  supplemental 
ANADA  provides  for  the  use  of 
COMPONENT  TE-200  (trenboione 
acetate  and  estradiol),  a  subcutaneous 
implant  containing  200  milligrams  (mg) 
trenboione  acetate  and  20  mg  estradiol 
in  steers  fed  in  confinement  for 
slaughter  for  increased  rate  of  weight 
gain  and  improved  feed  efficiency.  Ivy 
Laboratories'  COMPONENT  TE-200  is 
approved  as  a  generic  copy  of  Intervet. 
Inc.'s  REVALOR-200,  approved  imder 
NADA  140-992.  The  application  is 
approved  as  of  April  21.  2003,  and  the 
regulations  are  amended  in  21  CFR 
522.2477  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
fi'eedom  of  information  siunmary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e)(2)(ii).  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane.  rm. 
1061.  Rockville.  MD  20852.  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

The  agency  has  determined  under  21 
CFR  25.33(a)(1)  diat  Uiis  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  nde  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subiects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1 .  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
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§522.2477    [Amended] 
■  2.  Section  522.2477  Trenboione 
acetate  and  estradiol  is  amended  in 
paragraph  (b)(1)  by  adding  "(d){l)(i)(C)," 
after  "(d)(l)(i)(B).". 

Dated:  August  1,  2003. 
Stephen  F.  Sundlof, 

Director,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-20797  Filed  8-14-03;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  300 

[ID  9086] 

RIN  1545-BA54 

User  Fees  for  Processing  Offers  To 
Compromise 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasvuy. 

ACTION:  Final  regulations. 

SUMMARY:  This  document  contains 
amendments  to  the  regiUations  relating 
to  user  fees  to  provide  for  the 
imposition  of  user  fees  for  the 
processing  of  offers  to  compromise.  The 
charging  of  user  fees  implements  the 
Independent  Offices  Appropriations 
Act. 

EFFECTIVE  DATE:  November  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  cost  methodology,  Eva 
Williams,  301-492-5395;  concerning 
the  regulations,  G.  William  Beard,  202- 
622-3620  (not  toll  fi-ee  numbers). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  document  amends  the 
regulations  relating  to  user  fees  to 
provide  for  the  imposition  of  user  fees 
for  the  processing  of  offers  to 
compromise.  The  charging  of  user  fees 
implements  the  Independent  Offices 
Appropriations  Act  (lOAA).  which  is 
codified  at  31  U.S.C.  9701.  On 
November  6.  2002,  a  notice  of  proposed 
rulemaking  (REG-103777-02)  was 
published  in  the  Federal  Register. 
Approximately  149  comments  were 
received.  A  public  hearing  on  the 
regulations  was  held  on  February  13, 
2003.  The  final  regiUations  adopt  the 
ndes  of  the  proposed  regulations. 

GCGers  To  Compromise 

Section  7122  of  the  Internal  Revenue 
Code  (Code)  gives  the  IRS  the  authority 
to  compromise  any  civil  or  criminal 
case  arising  under  the  internal  revenue 
laws,  prior  to  the  referral  of  that  case  to 


the  Department  of  Justice.  Section  7122 
also  directs  the  IRS  to  prescribe 
guidelines  for  officers  and  employees  of 
the  IRS  to  determine  whether  an  offer  to 
compromise  is  adequate  and  should  be 
accepted.  Guidelines  are  contained  in 
§  301.7122-1.  Piu^uant  to  §  301.7122- 
1(b),  an  offer  may  be  accepted  if  there 
is  doubt  as  to  liability,  if  there  is  doubt 
as  to  collectibility,  or  if  acceptance  will 
promote  effective  tax  administration. 
Pursuant  to  §  301.7122-l(b)(3),  offers 
may  be  accepted  to  promote  effective 
tax  administration  if  either:  (1)  The  IRS 
determines  that,  although  collection  in 
full  could  be  achieved,  collection  of  the 
full  liability  woiUd  cause  the  taxpayer 
economic  hardship  within  the  meaning 
of  §  301.6343-1,  or  (2)  there  are  no  other 
groimds  for  compromise  and  there  are 
compelling  public  policy  or  equity 
considerations. 

When  an  offer  to  compromise  is 
received,  an  initial  determination  is 
made  as  to  whether  the  offer  is 
processable.  Currently,  an  offer  is 
retiuned  as  nonprocessable  if  the 
taxpayer  is  in  bankruptcy,  has  not  filed 
required  tax  returns,  or  has  not 
submitted  the  offer  to  compromise  on 
the  proper  form.  Absent  these 
conditions,  the  offer  is  accepted  for 
processing  and  cannot  be  rejected 
without  an  independent  administrative 
review  of-the  decision  to  reject  and,  if 
the  taxpayer  chooses  to  appeal  the 
rejection,  independent  review  by  the 
Office  of  Appeals.  Even  though  an  offer 
accepted  for  processing  may  later  be 
returned  to  the  taxpayer  if  the  taxpayer 
fails  to  provide  requested  information  or 
the  IRS  determines  that  the  offer  was 
submitted  solely  to  delay  collection, 
such  an  offer  may  not  be  retiuned  before 
a  managerial  review  of  the  proposed 
return  is  completed  pursuant  to 
§301.7122-l(f)(5)(ii). 

Explanation  of  Provisions 

The  final  regulations  establish  a  $150 
user  fee  for  the  processing  of  certain 
offers  to  compromise  tax  liabilities 
pursuant  to  §  301.7122-1.  The  user  fee 
will  not  apply  to  offers  based  solely  on 
doubt  as  to  liability  and  offers  made  by 
low  income  taxpayers  whose  incomes 
are  at  or  below  the  poverty  guidelines 
set  by  the  Department  of  Health  and 
Hiunan  Services  (DHHS),  or  such  other 
measure  the  IRS  may  adopt. 

Offers  based  on  doubt  as  to  liability 
are  excepted  fit)m  the  user  fee  based  on 
the  inequity  of  the  IRS  charging  a  fee  to 
compromise  an  uncertain  liability  when 
a  compromise  is  based  upon  a 
redetermination  or  reevaluation  of  the 
taxpayer's  liability  for  a  tax  (and  the 
agreed  upon  amotmt  may,  in  feet. 


provide  for  the  full  payment  of  the 
amount  actually  owed). 

Offers  from  low  income  taxpayers  are 
excepted  from  the  fee  in  light  of  section 
7122(c)(3)(A).  which  prohibits  the  IRS 
from  rejecting  an  offer  from  a  low 
income  taxpayer  solely  on  the  basis  of 
the  amount  offered.  Section 
7122(c)(3)(A)  literally  applies  to  the 
rejection  of  an  offer,  rather  than  the 
return  of  an  offer  for  failure  to  pay  a 
user  fee.  Requiring  payment  of  a  user  fee 
from  a  low  income  taxpayer  would 
imdermine  section  7122(c)(3)(A)  in 
cases  where  the  taxpayer  does  not  have 
the  ability  to  pay  the  fee.  Offers  from 
low  income  taxpayers  are  therefore 
excepted. 

Taxpayers  with  offers  that  do  not  fal' 
within  the  doubt  as  to  liability  or  low 
income  exceptions  will  submit  the  user 
fee  along  with  the  offer  to  compromise. 
If  the  offer  is  accepted  to  promote 
effective  tax  administration  or  is 
accepted  based  on  doubt  as  to 
collectibility  and  a  determination  that 
collecting  more  than  the  amount  offered 
would  create  economic  hardship  within 
the  meaning  of  §§  301.6343-1.  the  fee 
will  be  applied  to  the  amoiuit  of  the 
offer  or.  if  the  taxpayer  requests, 
refunded  to  the  taxpayer.  In  other  cases, 
the  payment  of  the  fee  wrill  be  taken  into 
account  in  determining  the  acceptable 
amoimt  of  the  offer  and  therefore  the 
taxpayer  in  total  will  pay  no  more  than 
the  taxpayer  would  have  paid  without 
the  fee.  While  the  fee  will  not  be 
refunded  if  an  offer  is  withdrawn, 
rejected,  or  retiuned  as  nonprocessable 
cifter  acceptance  for  processing,  no 
additional  fee  will  be  charged  if  a 
taxpayer  resubmits  an  offer  the  IRS 
determines  to  have  been  rejected  or 
retiuned  in  error. 

Comments  on  the  Proposed  Regulation 

Most  of  the  conunents  on  the 
proposed  regulations  did  not  favor  the 
fee.  The  comments  focused  on  three 
concerns:  The  fee  would  create  an 
additional  financial  hardship  on 
taxpayers  who  are  already  experiencing 
hardship;  the  income  level  for  the  low 
income  exception  to  the  fee  was  too 
low;  and  the  fee  should  not  be  imposed 
imtil  the  offer  to  compromise  is 
administered  more  effectively  and 
efficiently.  For  the  following  reasons, 
these  final  regulations  follow  the 
proposed  regulations  without  change. 

Tne  most  frequent  concern  in  the 
comments  was  that  the  fee  would  cause 
additional  financial  hardship  for 
taxpayers  who  are  already  experiencing 
financial  hardship.  The  exception  for 
low  income  taxpayers,  however, 
excludes  those  taxpayers  most  likely  to 
be  disadvantaged  by  the  user  fee. 
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Further,  thf  imposition  of  the  fee  on 
other  taxpayers  will  not  change  the  net 
amount  paid  by  the  taxpayer  to  reach  a 
compromise;  the  fee  will  be  taken  into 
accoimt  v/b  en  considering  whether  the 
amount  oiT(  ired  is  acceptable.  Although 
taxpayers  m  ho  must  pay  the  fee  will  not 
receive  a  refund  if  the  offer  is 
withdrawn]  rejected,  or  returned  after 
being  accented  for  processing,  the  IRS 
will  work  closely  with  taxpayers  to 
perfect  incomplete  or  inadequate  offers 
before  returiiing  or  rejecting  them. 

A  number  of  commentators  were 
concerned  mat  the  DHHS  poverty 
gmdelines  used  for  purposes  of  the  low 
income  exception  are  too  low  and 
recommenqed  that  the  exception  for  low 
income  taxj  layers  should  be  extended  to 
250%  of  th^  DHHS  guidelines.  The 
250%  level  corresponds  to  one  of  the 
criteria  used  for  funding  low  income 
taxpayer  cli  lies:  hi  order  to  receive 
funding  piu  suant  to  section  7526  of  the 
Code,  90%  I  )f  a  clinic's  clients  must  fall 
below  250°/^  of  the  DHHS  poverty  level. 
The  comme  atators  pointed  to  the 
relationship  between  section  7526  and 
offers  to  coi  ipromise.  Section  7526  was 
enacted  con  temporaneously  with 
section  712;:(c){3},  which  prohibits  the 
IRS  from  rej  acting  an  offer  from  a  low 
income  taxj  ayer  based  on  the  amount  of 
the  offer.  Co  mmentators  argued  that 
imposing  a  tiser  fee  on  taxpayers  whose 
incomes  are  within  250%  of  the  poverty 
level  thwart !  the  objective  of  section 
7526  to  assii  ;t  such  taxpayers. 

The  DHHl !  poverty  guidelines  are 
retained  as  llie  measure  of  the  exception 
for  the  low  iicome  taxpayer.  The  250% 
criteria  in  section  7526  only  applies  for 
purposes  of  that  section;  it  does  not 
extend  to  of  ers  to  compromise  under 
section  7122 .  Had  Congress  intended  to 
extend  the  2  50%  criteria  to  offers  in 
compromise  under  section  7122,  it 
could  have  (  one  so.  The  DHHS  poverty 
guidelines  a  -e  a  reasonable  standard  for 
offers  to  con  ipromise  in  light  of  the  fact 
that  the  amc  unt  of  the  fee  will  be 
reflected  in  he  amount  of  the  offer. 
Although  so  ne  taxpayers  may  not  be 
able  to  pay  t  le  fee  because  the  fee 
exceeds  thei  •  collectible  assets  and 
income,  the  3HHS  standard  will 
generally  cover  such  taxpayers.  Further, 
the  IRS  retai  ns  the  authority  under  the 
final  regulat  ons  to  adjust  the  definition 
of  low  incon  le  taxpayer.  The  IRS  could, 
therefore,  ch  ange  the  low  income 
standard  if,  In  practice,  there  are  a 
significant  nlamber  of  taxpayers  with 
incomes  abo  i^e  the  DHHS  standard  who 
are  experien  :ing  hardship  as  a  result  of 


the  fee. 

A  number 
the  fee  shou 
inefficiencies  and  errors  in  the 


of  commentators  urged  that 
d  not  be  imposed  imtil 


processing  of  offers  to  compromise  are 
eliminated.  In  the  past  year,  however, 
the  IRS  made  substantial  improvements 
to  its  offer  in  compromise  program  and 
is  now  able  to  process  offers  to 
compromise  much  more  accurately, 
effectively  and  efficiently.  The  IRS 
acknowledges  that  further 
improvements  are  needed  and  is  taking 
steps  to  achieve  greater  acciu^cy  and 
efficiency,  but  the  user  fee  is  an  integral 
part  of  that  effort.  The  user  fee  should 
help  reduce  the  number  of  frivolous 
offers  and  the  nimiber  of  offers  that  are 
either  withdrawn,  returned,  or  rejected 
because  the  offeror  woidd  not  provide 
adequate  information  for  the  IRS  to 
process  the  offer  or  woidd  not  offer  an 
amoimt  that  reflects  the  taxpayer's 
ability  to  pay.  Limiting  the  niunber  gf 
offers  that  will  be  withdrawn,  returned, 
or  rejected  will  enable  the  IRS  to  direct 
its  resources  towards  the  timely  and 
efficient  processing  of  acceptable  offers. 
In  addition,  the  final  regulation  was 
amended  to  make  clear  that  no 
additional  fee  will  be  charged  if  a 
taxpayer  resubmits  an  offer  the  IRS 
determines  to  have  been  rejected  or 
returned  in  error  after  acceptance  for 
processing. 

Authority 

The  lOAA  authorizes  agencies  to 
prescribe  regulations  that  establish 
charges  for  services  provided  by  the 
agency  (user  fees).  The  charges  must  be 
fair  and  be  based  on  the  costs  to  the 
Government,  the  value  of  the  service  to 
the  recipient,  the  public  policy  or 
interest  served,  and  other  relevant  facts. 
The  lOAA  provides  that  regulations 
implementing  user  fees  are  subject  to 
policies  prescribed  by  the  President, 
which  are  ciurently  set  forth  in  0MB 
Circular  A-25,  58  FR  38142  (July  15. 
1993). 

The  OMB  Circular  encourages  user 
fees  for  Government-provided  services 
that  confer  benefits  on  identifiable 
recipients  over  and  above  those  benefits 
received  by  the  general  public.  Under 
the  OMB  Circular,  an~agency  that  seeks 
to  impose  a  user  fee  for  Government- 
provided  services  must  calculate  its  full 
cost  of  providing  those  services.  In 
general,  the  amount  of  a  user  fee  should 
recover  the  cost  of  providing  the  special 
service,  imless  the  Office  of 
Management  and  Budget  grants  an 
exception.  Pursuant  to  the  guidelines  in 
the  OMB  Circular,  the  IRS  calculated  its 
cost  of  providing  services  imder  the 
offer  in  compromise  program.  The  IRS 
determined  that  the  ftill  cost  of 
investigating  doubt  as  to  collectibility 
and  effective  tax  administration  offers 
averages  $471  when  streamlined 
procedures  are  used  to  investigate  the 


financial  condition  bf  the  taxpayer,  and 
$3,983  when  more  detailed 
investigations  are  used.  The  IRS 
estimates  that  70%  of  offers  are 
processed  under  streamlined 
procedures.  OMB  granted  an  exception 
to  the  "full  cost"  requirement  of  the 
OMB  Circular. 

The  Treasury,  Postal  Service,  and 
General  Government  Appropriations 
Act  of  1995,  Public  Law  103-329  (108 
Stat.  2382)  (the  1995  Appropriations 
Act)  provides  that  the  Secretary  may 
establish  new  fees  for  services  provided 
by  the  IRS  where  such  fees  are 
authorized  by  another  law,  such  as  the 
lOAA. 

The  user  fees  are  implemented  imder 
the  authority  of  the  lOAA,  the  OMB 
Circular,  and  the  1995  Appropriations 
Act. 

Special  Analyns 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
is  hereby  certified  that  these  regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  Accordingly,  a  regulatory 
flexibility  analysis  is  not  required.  This 
certification  is  based  on  the  information 
that  follows.  The  economic  impact  of 
these  regulations  on  any  small  entity 
will  result  from  the  entity  being 
required  to  pay  a  fee  prescribed  by  these 
regulations  in  order  to  obtain  a 
particular  service.  The  dollar  amount  of 
the  fee  is  not,  however,  substantial 
enough  to  have  a  significant  economic 
impact  on  any  entity  subject  to  the  fee. 
Pursuant  to  section  7805(f)  of  the  Code, 
the  preceding  notice  of  proposed 
rulemaking  was  submitted  to  the  Chief 
Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regidations  is  G.  William  Beard,  Office 
of  Associate  Chief  Counsel  (Procedure 
and  Administration),  Collection, 
Bankruptcy  and  Summonses  Division. 

List  of  Subjects  in  26  CFR  Part  300 

Estate  taxes.  Excise  taxes.  Gift  taxes, 
Income  taxes.  Reporting  and 
recordkeeping  requirements,  User  fees. 

Adoption  of  Amendments  to  the 
Regulations 

■  Accordingly,  26  CFR  part  300  is 
amended  as  follows: 
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PART  300— USER  FEES 

■  Paragraph  1.  The  authority  citation  for 
part  300  continues  to  read  as  follows: 

Authority:  31  U.S.C.  9701. 

■  Par.  2.  Section  300.0  is  amended  as 
follows: 

■  1.  Paragraph  (b)(3)  is  added. 

■  2.  Paragraph  (c)  is  revised. 

The  addition  and  revision  read  as 
follows: 

§  300.0    User  fees;  in  general. 

***** 

(b)*  *  * 

(3)  Processing  an  offer  to  compromise. 

(c)  Effective  Date.  This  part  300  is 
applicable  March  16, 1995,  except  that 
the  user  fee  for  processing  offers  to 
compromise  is  applicable  November  1 , 
2003. 

■  Par.  3.  Section  300.3  is  added  to  read 
as  follows:  i 

§  300.3    Offer  to  compromise  fee. 

(a)  Applicability.  This  section  applies 
to  the  processing  of  offers  to 
compromise  tax  liabilities  pursuant  to 

§  301.7122-1  of  this  chapter.  Except  as 
provided  in  this  section,  this  fee  applies 
to  all  offers  to  compromise  accepted  for 
processing. 

(b)  Fee.  (1)  The  fee  for  processing  an 
offer  to  compromise  is  $150.00,  except 
that  no  fee  will  be  charged  if  an  offer 
is — 

(i)  Based  solely  on  doubt  as  to  liability 
as  defined  in  §301.7122-l(b)(l)  of  this 
chapter;  or 

(ii)  Made  by  a  low  income  taxpayer, 
that  is,  an  individual  who  falls  at  or 
below  the  dollar  criteria  established  by 
the  poverty  guidelines  updated  annually 
in  the  Federal  Register  by  the  U.S. 
Department  of  Health  and  Human 
Services  under  authority  of  section 
673(2)  of  the  Onmibus  Budget 
Reconciliation  Act  of  1981  (95  Stat.  357, 
511)  or  such  other  measure  that  is 
adopted  by  the  Secretary. 

(2)  The  fee  will  be  applied  against  the 
amount  of  the  offer,  unless  the  taxpayer 
requests  that  it  be  refunded,  if  the  offer 
is — 

(i)  Accepted  to  promote  effective  tax 
administration  pursuant  to  §  301.7122- 
1(b)(3)  of  this  chapter;  or 

(ii)  Accepted  based  on  doubt  as  to 
collectibility  and  a  determination  that 
collection  of  an  amount  greater  then  the 
amount  offered  would  create  economic 
hardship  within  the  meaning  of 
§  301.6343-1  of  tiiis  chapter. 

(3)  Except  as  otherwise  provided  in 
this  paragraph  (b),  the  fee  will  not  be 
refunded  to  the  taxpayer  if  the  offer  is 
accepted,  rejected,  withdrawn,  or 
returned  as  nonprocessable  after     , 
acceptance  for  processing. 


(4)  No  additional  fee  will  be  charged 
if  a  taxpayer  resubmits  an  offer  the 
Secretary  determines  to  have  been 
rejected  in  error  or  retiuned  in  error 
after  acceptance  for  processing. 

(c)  Person  liable  for  the  fee.  The 
person  liable  for  the  processing  fee  is 
the  taxpayer  whose  tax  liabilities  are  the 
subject  of  the  offer. 

Robert  E.  Wenzel. 

Deputy  Commissioner  for  Services  and 
Enforcement. 

Approved:  July  17,  2003.         *• 
Pamela  F.  Olsen, 

Assistant  Secretary  of  the  Treasury  (Tax 

Policy). 

[FR  Doc.  03-20933  Filed  8-14-03;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Terminated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Final  rule. 

summary:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  imder  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  iiiterest 
assumptions  for  plans  with  valuation 
dates  in  September  2003.  Interest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:  September  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold }.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Sti^t  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toU- 
bee  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assumptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  tide  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 


current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  Eissiunptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBQG  (found  in  appendix  B  to  part 
't022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  September  2003, 
(2)  adds  to  appendix  B  to  pert  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
September  2003,  and  (3)  adds  to 
appendix  C  to  part  4022  the  interest 
assumptions  for  private-sector  pension 
practitioners  to  refer  to  if  they  wish  to 
use  lump-sum  interest  rates  determined 
using  the  PBGC's  historical 
methodology  for  valuation  dates  during 
September  2003. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in  appendix 
B  to  part  4044)  will  be  4.90  percent  for 
the  first  20  years  following  die  valuation 
date  and  5.25  percent  thereafter.  These 
interest  assumptions  represent  an 
increase  (from  those  in  effept  for  August 
2003)  of  0.50  percent  for  the  first  20 
years  following  the  valuation  date  and 
are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  will  use  for  its  own  lump-sum 
pajrments  (set  forth  in  appendix  B  to 
part  4022)  will  be  3.50  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  an  increase  (from  those  in 
effect  for  August  2003)  of  0.50  percent 
for  the  period  during  which  a  benefit  is 
in  pay  status  and  are  otherwise 
unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  conunent  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
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interest  ass  umptions  promptly  so  that 
the  assum]  itions  can  reflect,  as 
accuratelylas  possible,  current  market 
conditions! 

Because  lof  the  need  to  provide 
inunediate  guidance  for  the  valuation 
and  payme  at  of  benefits  in  plans  with 
valuation  c  ates  during  September  2003, 
the  PBGC  i  inds  that  good  cause  exists 
for  making  the  assumptions  set  forth  in 
this  amend  ment  effective  less  than  30 
days  after  j  lublication. 

The  PBG  C  has  determined  that  this 
action  is  n(  it  a  "significant  regulatory 
action"  um  ler  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  lo  general  notice  of  proposed 
rulemaking  is  required  for  this 


Rate  set 


119 


■  3.  In  epp^d 
119,  asset 
table.  (The 
is  omitted.) 


Rate  set 


119 


amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans.  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans,  Pension 
insiuance.  Pensions. 

■  In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended  as 
follows: 


PART  4(»2— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

■  1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302,  1322, 1322b, 
1341(c)(3)(D),  and  1344. 

■  2.  In  appendix  B  to  part  4022,  Rate  Set 
119,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  For  PBGC  Payments 


For  plans  with  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Deferred  annuities 
(percent) 


n, 


rh 


9-1-03 


10-1-03 


3.50 


4.00 


4.00 


4.00 


ix  C  to  part  4022,  Rate  Set 
orth  below,  is  added  to  the 
ntroductory  text  of  the  table 


Appendix  C  to  Part  4022 — Lump  Sum 
Interest  Rates  For  Private-Sector 
Payments 


For  plans  witti  a  valuation 
date 


On  or  after 


Before 


Immediate 

annuity  rate 

(percent) 


Defered  annuities  (percent) 


ni 


rh 


9-1-03 


10-1-03 


3.50 


4.00 


4.00 


4.00 


PART  4044^ALLOCATION  OF 


ASSETS  IN 
PLANS 


SINGLE-EMPLOYER 


Authority:  29  U.S.C.  1301(a),  1302(b)(3),         table.  (The  introductory  text  of  the  table 
1341.1344,1362.  is  omitted.) 


■  5 .  In  appendix  B  to  part  4044 ,  a  new  Appendix  B  to  Part  4044— Interest 

4.  The  authority  citation  for  part  4044       entry,  as  set  forth  below,  is  added  to  the      '^**®*  ^^**  *°  \dlMe  Benefits 
continues  t(  i  read  as  follows:  ***** 


For  va  luation  dates  occumng  in  ttie  nrontti — 


September  2(  03 


Ttie  values  of  i,  are: 


forf  = 


forf  = 


forf  = 


.0490 


1-20 


.0525 


>20  N/A 


N/A 
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Issued  in  Washington,  DC  on  this  7th  day 
of  August  2003. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 
[PR  Doc.  03-20860  Filed  8-14-03;  8:45  am] 

BILLING  CODE  770e-01-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-137-FOR] 

Pennsylvania  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 

Reclamation  and  Enforcement  (OSM), 

Interior. 

ACTION:  Final  rule;  approval  of 

amendment. 

SUMMARY:  We  are  approving  an 
amendment  to  the  Pennsylvania 
permanent  regulatory  program  (the 
"Pennsylvania  program")  under  the 
Siuface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Pennsylvania  proposed  to  revise 
its  regulations  regarding  licensing  of 
blasters  and  the  storage,  handling  and 
use  of  explosives.  Pennsylvania  intends 
to  reorganize  and  clarify  its  blasting 
regulations  to  reflect  the  advances  in 
technology  and  research  associated  with 
blasting. 

EFFECTIVE  DATE:  August  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Rieger,  Acting  Field  Office 
Director,  Harrisburg  Field  Office, 


Telephone:  (717)  782-4036,  e-mail: 
griegei^osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Permsylvania  Program 
n.  Submission  of  the  Proposed  Amendment 
m.  OSM's  Findings 
rV.  Sunmiary  and  Disposition  of  Comments 

V.  OSM's  Decision 

VI.  Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "*  *  *  a 
State  law  which  provides  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  in  accordance 
with  the  requirements  of  the  Act  *   *   *; 
and  rules  and  regulations  consistent 
with  regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Permsylvania  program  on  July  30, 1982. 
You  can  find  backgroimd  information 
on  the  Pennsylvania  program,  including 
the  Secretary's  findings,  the  disposition 
of  comments,  and  conditions  of 
approval  in  the  July  30, 1982,  Federal 
Register  (47  FR  33050).  You  can  also 
find  later  actions  concerning 
Pennsylvania's  program  and  program 
amendments  at  30  CFR  938.11,  938.12, 
938.15  and  938.16. 

n.  Submission  of  the  Amendment 

By  letter  dated  February  25,  2002, 
Pennsylvania  sent  us  an  amendment  to 
its  program  (Administrative  Record  No. 

Recodified  section  (Ttiese  sections  may  in- 
clude minor  wording  changes  from  ttie  original 
lartguage.) 

210.16(a) 

210.16(b) 

210.15(b) - 

210.14(a)(4)  

210.13(c)  

210.16(c)  and  (d)  

210.17(f)  

210.13(a)  and  211.154(a) 

211.154(c)  

21 1 .102(a) 

21 1 .101  

21 1 .101  

211.101 

21 1 .101 

21 1 .101  

211.101  

211.101 

211.112(a)  

211.121(a) .-. 

21 1 .101 

211.122(b),  (c)  and  211.123(b),  (c) 

211.141  


PA  878.02)  under  SMCRA  (30  U.S.C. 
1201  et  seq.).  The  amendment  includes 
changes  to  Title  25,  Part  I,  Subpart  O, 
Article  IV,  Chapters  210  Blaster's 
License,  and  211  Storage,  Handling  and 
Use  of  Explosives.  We  announced 
receipt  of  the  proposed  amendment  in 
the  April  30.  2002,  Federal  Register  (67 
FR  21187).  In  the  same  document,  we 
opened  the  public  comment  period  and 
provided  an  opportunity  for  a  public 
hearing  or  meeting  on  the  amendment's 
adequacy.  We  did  not  hold  a  public 
hearing,  as  one  was  not  requested.  The 
public  comment  period  ended  on  May 
30,  2002.  We  received  comments  from 
two  Federal  agencies  and  from  one  State 
agency.  The  Federal  agencies  were  the 
U.S.  Department  of  Labor,  Mine  Safety 
and  Health  Administration's  (MSHA) 
New  Stanton  Office  and  the  U.S. 
Environmental  Protection  Agency 
(EPA),  Region  HI.  The  State  agency  was 
the  Pennsylvania  Historical  and 
Museum  Commission  (PHMC). 

m.  OSM's  Findings 

Following  are  the  findings  we  made 
concerning  the  amendment  under 
SMCRA  and  the  Federal  regulations  at 
30  CFR  732.15  and  732.17.  We  are 
approving  the  amendment  as  described 
below.  Any  revisions  that  we  do  not 
specifically  discuss  below  concern 
nonsubstantive  wording  or  editorial 
changes  and  are  approved  here  without 
discussion. 

A.  Minor  Revisions  to  Pennsylvania's 
Rules 

Pennsylvania  proposed  minor 
wording  and  recodification  changes  to 
the  following  previously  approved 
rules: 


Previously  approved  section 


Sutjject 


210.1(a)  

210.1(b) 

210.1(e) 

210.2(d)  

210.2(e)  

210.2(g)  

210.3(b) 

210.5(a) 

210.5(b)  

210.5(c)  

211.2(2)  

211.2(4)  

211.2(5)  

211.2(6)  

211.2(12)  

211.2(18)  

211.2(20)  

211.32(1)  

211.36(1)  

211.36(2)  

211.36(6),  (7) 

211.42(1),  (3)-(12).  and  (15)-17) 


Examinations  for  Blaster's  License. 

FrequerKy  of  Examinations. 

License  Application. 

Requirement  to  Pass  Examination. 

Extiibiting  License. 

Forfeiture  of  Fees. 

Lapsed  Licenses. 

Blaster  in  Charge. 

Another  person  present  during  t>last. 

Scope. 

Definition — Magazine. 

Definition — Primer. 

Definition — Stemming. 

Definition — Building. 

Definition — Person. 

Definition — Charge  Weight. 

Definition — Delay  Interval. 

Location  of  magazine. 

Records  of  Disposition  of  explosives. 

Definitions  of  "purctiase,"  and  "sale  or  seir 

Permits  to  seil/purchase  explosives. 

Transportation  of  Explosives. 
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Pn  vkxjsiy  approved  section 


211.46(1H1f) 
211.51(3) 


.(20) 


211.51(6)  . 

211.51(9)  . 

211.51(11) 

211.51(14) 

211.51(16) 

211.51(19) 

211.51(20) 

211.51(22) 

211.51(23) 

211.51(24) 

211.51(25) 

211.51(26) 

211.51(28) 

211.51(29) 

211.51(30) 

211.51(31)  arfd  (32) 

211.51(34) 

211.51(35) 

211.51(36) 

211.51(37) 

211.51(38) 

211.51(41) 

211.52 

211.52(2)  .. 


211.61(4) 


211.65(7) 


Recodrfied  section  (These  sections  may  in- 
clude minor  wording  ctianges  from  the  original 
language.) 

211.133(a)(1).  (2)-(14),  (16)-(20),  (22) 

210.13(a)  and  211.153(f)  

211.154(e)  and  211.154(b) 

211.1590)  „. 

211.162(c)  

211.154(n)  and  211.161(b)  

211.156(b)  and  211.157(b)  

211.154(h) 

211.153(d) 

211.161(1) 

211.154(k)  

21 1 .154(1)  

211.154(f)(4)  

211.159(a) 

21 1 .159(c)  

211.154(1)  

211.159(d) 

211.159(6) 

211.159(g) 

211.158 

211.154(j)(2).; 

211.54(f)(5)  

211.157(a) 

211.154(j)(1) 

211.181  

211.182(a)  and  (b)  

211.1 15  

211.154(f)(3) 


Subject 


requirements   for   handling 


Blast  reports. 

General/General 
explosives. 

Preparing  the  blast. 

Electric  detonation. 

Safety  fuse. 

Preparing  the  Wast/Detonating  cords. 

Detonating  the  blast/Postblast  measures. 

Preparing  the  blast. 

General  requirements  for  handling  explosives. 

Detonating  cords.  ' 

Preparing  the  Wast.         , 

Preparing  the  blast. 

Preparing  the  blast. 

Electric  detonation. 

Electric  dfetonation. 

Preparing  the  Wast. 

Electric  detonation. 

Electric  detonation. 

Electric  detonation. 

Mudcapplng. 

Preparing  the  blast. 

Preparing  the  blast. 

Postblast  measures. 

Preparing  the  blast. 

Blasting  activities  near  utility  line. 

General  provisions — Blasting  activities  near 
utility  line. 

Standards  for  classifying  and  storing  explo- 
sives and  constructing,  maintaining  and 
siting  magazines. 

Preparing  the  blast. 


t  lese  ( 


>  changes  are  minor  and 
the  meaning  or  the 
jf  the  previously  approved 
that  they  wiU  not  make 
's  rules  less  effective  than 
the  correspc  nding  Federal  regulations. 


Because 
do  not  affec 
application 
rules,  we 
Pennsyl 


find 


Ivan  a 


B.  Previously  Approved  Pennsylvania 
Rules  That  Have  Been  Eliminated  in 
This  Amendment 

The  following  rules  that  we 
previously  approved  as  part  of  the 


Pennsylvania  program  have  been 
eliminated  in  this  rulemaking. 


Previously  approved  section 


210.1(c) 
210.1(f) 
210.2(h) 
210.5(d) 
211.1  ... 
21 1 .2;  the  definitions 

lishment, " 

"barricade 

cle, "  and  " 
211.36(10)  .. 

211.37 

211.51(5)  

211.51(8)  

211.51(12)  ... 
211.51(18)  ... 
211.51(21)  ... 
211.51(33)  ... 
211.51(39)  ... 
211.51(40)  ... 

211.52(1)  

211.61(3).  (5) 
211.62 

211.63  

211.64  

211.71  

211.72  

211.73 

211.74 


for  ttie  following  terms  were  eliminated:  "estat)- 
'  jxplosive  plant, "  'lactory  building,"  "railroad,"  "highway," 
"Department,"  "Board,"  "Secretary,"  "approved,"  "vehi- 
afctual  distance.". 


Subject 


Sealed  examinations  for  the  blaster's  license  test. 

Notification  of  Waster's  license  examination. 

Issuance  and  status  of  licenses — fees. 

Use  of  explosives  in  waters  of  the  Commonwealth. 

Safety  devices  for  machinery. 

Definitions. 


Inventory  records  for  explosives  and  blasting  caps. 

Regulations  for  magazines  used  for  storing  explosives. 

Firing  horizontal  holes. 

Use  of  Wasting  machines. 

Clearing  black  powder  or  dynamite  from  around  hWes. 

Counting  explosions. 

Back  primed  holes. 

Explosives  in  underground  mines. 

Retuming  remaining  explosives  after  loading. 

Stemming  holes  when  loose  dynamite  is  used. 

Showing  utility  lines  on  plans. 

Storage  of  ammonium  nitrates. 

Blasting  prohibited. 

Building,  Operation  and  Storage  Requirement. 

Mobile  Equipment  for  mixing  prohibited. 

Special  precautions  for  storage  and  use  of  propellents. 

Storehouses — Distances — limitations. 

Protection  from  Fire. 

Storehouses. 
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Previously  approved  section 

211.75 '■ 

211.76 

211.77 ; 

211.78 :••; 

Appendix  A  ."• "• 


Subject 


Transporting  of  Propellents  in  vehKles. 

Smoking  prohibited. 

Tools  for  opening  containers. 

Permit  to  sell. 

Radk)  Transmitters.' 


There  are  no  Federal  counterparts  to 
the  rules  listed  in  the  above  table.  Our 
review  foimd  that  elimination  of  these 
sections  does  not  make  the 
Peimsylvania  program  less  effective 
than  the  Federal  regulations.  We  are 
approving  their  elimination. 

hi  addition  to  the  above  sections, 
Pennsylvania  also  eliminated  section 
210.5(e)  that  we  had  also  previously 
approved.  This  section  provides  that 
blasting  operations  near  streams  are 
prohibited  when  the  effect  of  the 
blasting  is  liable  to  change  the  course  or 
channel  of  any  stream  unless  a  permit 
is  obtained  from  the  Peimsylvania 
Department  of  Enviroimiental  Protection 
(PADEP).  The  Federal  counterpart  to 
this  section  is  foimd  in  30  CFR  816/ 
817.67(a},  which  provides  that  blasting 
must  be  conducted  to  prevent,  among 
other  things,  a  change  in  the  coinse, 
channel,  or  availability  of  surface  water 
outside  the  permit  area.  Peimsylvania's 
approved  program  at  25  Pennsylvania 
Code  (Pa.  Code)  87.127(g)  provides  that 
blasting  shall  be  prohibited  in  cases 
when  the  effect  of  the  blasting  is  liable 
to  change  the  course  or  channel  of  a 
stream.  Because  Pennsylvania's  program 
still  provides  protection  to  streams  from 
the  effects  of  blasting  that  is  no  less 
effective  than  the  Federal  regulations, 
we  find  that  elimination  of  section 
210.5(e)  is  not  inconsistent  with  the 
Federal  regulations. 

C.  Revisions  to  Pennsylvania's  Rules 
That  Have  the  Same  Meaning  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

Pennsylvania  added  a  definition  for 
the  term  "blaster"  in  section  210.11. 
Both  the  State  and  Federal  definition  of 
"blaster"  as  defined  in  30  CFR  850.5 
include  in  the  term  that  the  person  must 
have  a  blaster's  license/certification  and 
must  be  responsible  for  the  blasting. 
Since  this  definition  means  the  same  as 
the  term  "blaster"  in  the  Federal  rules, 
we  find  it  no  less  effective  and  we  are 
approving  this  definition. 

Peimsylvania  also  added  definitions 
for  terms  in  Chapter  211  that  are  not 
specifically  defined  in  Federal 
regulations,  but  the  use  of  the  terms  in 
the  Federal  regulations  indicate  they 
mean  the  same  as  Pennsylvania's 
definitions.  In  section  211.101, 
Pennsylvania  added  a  definition  for  the 


term  "air  blast"  which  means,  "An 
airborne  shock  wave  resulting  from  an 
explosion,  also  known  as  air 
overpressine,  which  may  or  may  not  be 
audible."  The  Federal  regulations  at  30 
CFR  816/81 7.67(b)  provide  specific 
limits  for  monitoring  and  controlling  an 
blast  including  a  chart  indicating  the 
maximiun  limit,  in  decibels,  for  air 
blast.  This  limitation  indicates  that  air 
blast  is  an  overpressure  as  defined  by 
Pennsylvania.  As  a  result,  we  find  this 
definition  consistent  with  the  Federal 
rules  and  we  are  approving  it. 

Pennsylvania  also  added  a  definition 
for  the  term,  "blaster,"  to  section 
211.101.  The  term  was  defined  to  be, 
"An  individual  who  is  licensed  by  the 
Department  imder  Chapter  210  (relating 
to  blasters'  licenses)  to  detonate 
explosives  and  supervise  blasting 
activities."  As  discussed  above  with  the 
definition  found  at  Chapter  210,  this 
definition  is  no  less  effective  than  the 
definition  of  blaster  in  the  Federal 
regulations  at  30  CFR  850.5.  We  are 
approving  it. 

Pennsylvania  added  a  definition  for 
the  term,  "flyrock."  to  section  211.101. 
Pennsylvania  defined  flyrock  as 
overburden,  stone,  clay,  or  other 
material  ejected  from  the  blast  area  by 
the  force  of  the  blast.  There  is  no 
Federal  definition  for  "flyrock."  The 
definition  is  consistent  with  the  way  we 
use  the  term  in  30  CFR  816/81 7.67(c) 
which  indicates  that  flyrock  traveling  in 
the  an  or  along  the  ground  shall  not  be 
cast  from  the  blasting  site. 
Pennsylvania's  definition  of  "flyrock" 
serves  to  clarify  its  use  in  Chapter  211 
and  in  25  Pa.  Code  87.127(f)(5).  We  are 
approving  this  addition. 

Pennsylvania  added  a  definition  for 
the  term,  "peak  particle  velocity,"  to 
section  211.101.  Pennsylvania  defined 
the  term  to  mean,  "A  measure  of  the 
intensity  of  ground  vibration, 
specifically  the  time  rate  of  change  of 
the  amplitude  of  ground  vibration." 
This  definition  is  consistent  with  the 
way  we  use  the  term  peak  particle 
velocity  in  30  CFR  816/817.67  where  we 
indicate  ground  vibration  cannot  exceed 
maximum  peak  particle  velocities. 
Pennsylvania's  definition  clarifies  the 
use  of  the  term  in  Chapter  211  and  we 
are  approving  it. 

Pennsylvania  added  a  definition  for 
the  term,  "utility  lines,"  to  section 


211.101.  Pennsylvania  defined  the  term 
as,  "An  electric  cable,  fiber  optic  line, 
pipeline  or  other  type  of  conduit  used 
to  transport  or  transmit  electricity, 
gases,  liquids  and  other  media  including 
information."  The  term  is  used  in 
Chapter  211,  Subchapter  H  to  provide 
additional  protections  to  utility  lines 
from  blasting.  The  use  of  this  term  is  not 
inconsistent  with  the  Federal 
regulations  at  30  CFR  816/817.180 
which  regulate  the  effects  of  surface  coal 
mining  operations  on  utilities.  We  are 
approving  this  definition. 

Pennsylvania  also  changed  its 
definition  of  "scaled  distance"  that  was 
formerly  foimd  in  section  211.2(21).  The 
definition  is  now  found  in  section 
211.101.  The  rfevised  definition  defines 
the  actual  distance  portion  of  the  scaled 
distance  equation  as  the  distance  in  feet 
measured  in  a  horizontal  line  from  the 
blast  site  to  the  nearest  building  or 
structine.  neither  owned  or  leased  by 
the  blasting  activity  permittee  or 
customer.  The  former  definition  did  not 
define  what  structures  were  to  be 
included  in  the  actual  distance 
measurement.  The  revised  definition  is 
no  less  effective  than  the  Federal 
definition  at  30  CFR  816/81 7.67(d)(3). 

Former  section  211.41(24)  provided 
that  blasting  must  not  be  done  in  such 
a  manner  as  to  eject  debris  into  the  air 
or  to  constitute  a  hazard  or  danger  or  do 
harm  or  damage  to  persons  or  property 
in  the  area  of  the  blasdng.  There  is  no 
equivalent  section  in  the  current 
blasting  regulations  in  Chapter  210  or 
211  for  this  provision.  However,  we 
previously  approved  25  Pa.  Code 
87.127(f)(6)  which  contains 
substantively  the  same  language  as 
former  section  211.41(24).  For  this 
reason,  we  are  approving  its  deletion. 

Former  section  211.45  provided  the 
requirements  for  monitoring  blasts. 
Some  of  the  information  was 
incorporated  into  current  section 
211.171.  Additionally.  Pennsylvania  has 
incorporated  monitoring  requirements 
into  25  Pa.  Code  87.127  that  we 
previously  approved.  We  have  found 
that  the  requirements  of  section 
211.171.  when  coupled  v«th  the 
requirements  of  section  87.127.  are  no 
less  effective  than  the  monitoring 
requirements  of  30  CFR  816/817.67. 

Section  211.151(a)  was  added  by  this 
amendment.  This  section  provides  that 
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blasting  m^y  not  damage  real  property 
except  for  teal  property  under  the 
control  of  <he  permittee.  Pennsylvania 
has  an  additional  provision  dealing  with 
damage  at  25  Pa.  Code  87.127(g)  which 
provides  that  blasting  shall  be 
conducted  to  prevent,  among  other 
things,  dan  tage  to  public  or  private 
property  outside  the  permit  area.  We 
previously  approved  this  section.  Taken 
together  th^se  sections  provide  the  same 
level  of  prdtection  to  property  as  found 
in  the  Fed«al  regulations  at  30  CFR 
816/817.67ia).  As  a  result,  we  are 


approving  I 
Section 


.  lis  section. 

Jl  1.1 51(b)  was  added  by  this 
amendmeni.  This  section  provides  that 
blasting  m^y  not  cause  flyrock. 
Pennsylvania  has  an  additional 
provision  regarding  flyrock  at  25  Pa. 
Code  87.12^(f)(5)  that  we  previously 
approved.  Section  87.127(f)(5)  provides 
specific  liinits  from  which  flyrock 
cannot  be  c^t.  These  limits  aure  the 
same  as  thei  Federal  regulations  at  30 
CFR  816/817.67(c).  For  these  reasons, 
we  are  approving  this  section. 

Section  2{ll. 151(c)  was  ddded  by  this 
amendmen^.  This  section  provides 
limitations  bn  blasting  using  either  a 
scaled  dista  nee  of  90  or  a  maximum 
allowable  p  eak  particle  velocity  as 
indicated  iii  a  chart  designated  as  Figiu-e 
1.  The  scalad  distance  and  maximum 
allowable  pteak  particle  velocity  do  not 
apply  at  a  building  or  other  structure 
owned  or  lAsed  by  the  permittee  or  its 
customer.  Pennsylvania  has  additional 
provisions  legarding  limitations  on 
blasting  at  25  Pa.  Code  87.127(h)  and  (p) 
that  we  previously  approved.  The 
Federal  regiilations  at  816/817.67(e)  also 
allow  for  ground  vibrations  to  exceed 
the  established  velocity.  However,  the 
Federal  rule  s  go  on  to  state  that  the 
groimd  vibrition  standards  of  816/ 
817.67(d)  shall  not  apply  at  structures 
owned  by  the  permittee  and  leased  to 
another  pen  on  if  a  written  waiver  by 
the  lessee  is  submitted  to  the  regulatory 
authority  bejfore  blasting.  Section 
211.151(c)  c^es  not  provide  for  written 
waiver  by  tqe  lessee.  Nonetheless. 
Pennsylvania  has  provided  protections 
for  people  leasing  structiues  from  a 
permittee  inj  its  approved  regulations  at 
25  Pa.  Code  07.127(1)  which  requires  a 
waiver  &t)m|the  lessee  before  a  blast  is 
fired  that  expeeds  the  vibrations 
limitations.  In  a  July  23,  2003. 
conversatio4  (Administrative  Record 
No.  PA  878.10).  the  Chief  of  the 
Explosives  a|nd  Safety  Section  of  PADEP 
clarified  that  the  groimd  vibration  limits 
cannot  be  lessened  if  the  people  leasing 
the  structure  from  the  operator  do  not 
waive  the  liijiitations.  Ttis  would  apply 
regardless  o|  whether  the  operator  was 
using  scaled!  distance  for  prediction  of 


ground  vibration  or  whether  a 
seismograph  was  used  to  measure 
ground  vibration.  For  these  reasons,  we 
find  that  this  section  is  no  less  effective 
than  the  comparable  regulations  at  30 
CFR  816/81 7.67(d)  and  (e)  are  we  are 
approving  it. 

Section  211.151(d)  was  added  by  this 
amendment.  This  section  provides  that 
blasts  must  be  designed  and  conducted 
to  control  airblast  so  that  it  does  not 
exceed  the  noise  levels  specified  in  an 
included  table  at  a  building  or  other 
structure  designated  by  Pennsylvania 
unless  the  building  is  owned  or  leased 
by  the  permittee.  The  Federal 
regulations  at  816/81 7.67(b)  provide  an 
identical  table  Listing  the  noise  levels. 
However,  this  section  provides  that  the 
airblast  cannot  exceed  the  maximum 
limits  at  the  location  of  any  dwelling, 
public  building,  school,  church,  or 
commimity  or  institutional  building 
outside  the  permit  area.  Pennsylvania's 
regulations  are  more  inclusive  because 
they  are  applied  at  any  building  or 
structure  and  not  limited  to  the 
structures  noted  in  the  Federal 
regulations.  While  this  section  does  not 
provide  for  a  waiver  of  the  airblast 
levels  by  a  person  leasing  a  structure 
from  a  permittee,  the  regulations  at  25 
Pa.  Code  87.127(e)  do  provide  for  such 
a  waiver.  As  a  result,  we  have  found 
that  this  provision  is  no  less  effective 
than  the  Federal  regulations. 

Section  211.151(e)  was  added  by  this 
amendment.  This  section  provides  that 
Pennsylvania  may  establish  an 
alternative  peak  particle  velocity  or 
airblast  level  if  it  determines  that  an 
alternative  standard  is  appropriate 
because  of  density  of  population,  land 
use,  age  or  type  of  structiu^.  geology  or 
hydrology  of  the  area,  fiwjuency  of 
blasts  or  other  factors.  The  Federal 
regulations  at  30  CFR  816/81 7.67(d)(5) 
provides  that  the  maximiun  allowable 
ground  vibration  shall  be  reduced  if 
determined  to  be  necessary  to  provide 
damage  protection.  Similarly  30  CFR 
816/81 7.67(b)(l)(ii)  provides  that  the 
maximum  airblast  levels  shall  be 
reduced  if  necessary  to  prevent  damage. 
Pennsylvania's  approved  program  at  25 
Pa.  Code  87.127(e)(2)  provides  that 
Pennsylvania  will  specify  lower  airblast 
levels  if  necessary  to  prevent  damage. 
Pennsylvania's  approved  program  at  25 
Pa.  Code  87.127(h)  provides  that  it  may 
reduce  the  maximum  peak  particle 
velocity  allowed  if  it  determines  that  a 
lower  standard  is  required.  Taken 
together  we  have  foimd  that 
Pennsylvania's  regulations  are  no  less 
effective  than  the  Federal  regiUations  in 
requiring  alternative  airblast  and  peak 
particle  velocity  levels  when  necessary 
to  prevent  damage. 


Section  211.156(a)  provides  that  a 
blast  may  only  be  detonated  between 
simrise  and  simset  unless  Pennsylvania 
authorized  a  blast  at  another  time  of 
day.  This  is  similar  to  Peimsylvania's 
approved  program  at  25  Pa.  Code 
87.127(a)  which  provides  that  blasting 
shall  be  conducted  between  sunrise  and 
sunset,  at  times  announced  in  the 
blasting  schedule.  The  Federal 
regulations  at  30  CFR  816.64(a)(2)  and 
817.64(c)  provide  that  all  blasting  shall 
be  conducted  between  sunrise  and 
simset.  except  that  nighttime  blasting 
can  be  approved  under  certain 
circumstances.  The  Peimsylvania 
regulations  are  no  less  effective  than  the 
Federal  regulations  in  restricting  the 
times  for  blasting  and  therefore,  we  are 
approving  them. 

Section  211.157(c)  provides  the  signal 
to  be  given  after  a  blast  has  been 
detonated.  This  section  indicates  that 
the  signal  must  be  of  sufficient  power  to 
be  heard  1,000  feet  from  the  blast  site. 
Pennsylvania's  regulations  on  surface 
mining  at  25  Pa.  Code  87.127(c)  indicate 
the  all-clear  signal  must  be  capable  of 
being  heard  Vz  mile  from  the  point  of 
the  blast.  We  previously  approved  25 
Pa.  Code  87.127(c)  which  is  similar  to 
the  Federal  regidation  at  30  CFR  816/ 
817.66(b).  We  are  approving  section 
211.157(c)  even  though  the  all-clear 
signal  may  not  have  to  be  audible  from 
as  great  an  area,  because  of  the 
provision  of  25  Pa.  Code  211.102(b). 
Section  211.102(b)  provides  that  a 
person  will  not  be  relieved  from 
compliance  with  other  applicable  laws 
or  regulations  even  if  they  are  in 
compliance  with  Chapter  211. 
Therefore,  the  more  strict  limitation  of 
25  Pa.  Code  87.127(c)  will  be  in  effect 
for  blasting  on  surface  mining 
operations. 

D.  Revisions  to  Pennsylvania's  Rules 
That  Are  Not  the  Same  as  the 
Corresponding  Provisions  of  the  Federal 
Regulations 

Section  210.4  formerly  required  that  a 
blaster's  license  could  not  be  transferred 
and  any  attempt  to  transfer  the  license 
will  automatically  cancel  the  license. 
This  section  was  previously  approved 
by  OSM  on  July  30, 1982  (47  FR  33050). 
In  the  ciurent  amendment,  section  210.4 
was  recodified  to  section  210.13(d). 
Section  210.13(d)  states  that  a  blaster's 
license  is  not  transferable.  The 
recodified  section  does  not  contain  the 
provision  regarding  attempts  to  transfer 
the  license  resulting  in  cancellation  of 
the  license.  However,  section  210.19 
provides  that  Peimsylvania  may 
suspend,  modify  or  revoke  a  blaster's 
license  for  violations  of  chapter  210. 
The  deletion  of  the  provision  regarding 
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attempts  to  transfer  the  license  does  not 
make  this  section  less  effective  than  the 
Federal  regulations  because  of  section 
210.19.  An  attempt  to  transfer  the 
license  would  constitute  a  violation  of 
Chapter  210  and  would  give 
Pennsylvania  the  authority  to  take 
action  on  the  license.  Taken  together 
these  two  sections  are  no  less  effective 
than  30  CFR  850.15(e)(2)  in  preventing 
the  transfer  of  blaster's  licenses. 

Section  210.14(a)(2)  of  the  current 
regulations  provides  that  a  person  must 
have  at  least  one  year  of  experience  as 
a  blaster  learner  in  preparing  blasts  to  be 
eligible  for  a  blaster's  license.  The 
Federal  regulations  at  30  CFR 
850.14(a)(2)  require  the  regulatory 
authority  to  ensure  that  candidates  for 
blaster  certification  have  practical  field 
experience.  The  Federal  requirement 
does  not  specify  how  much  experience 
is  needed  before  someone  can  apply  for 
certification.  Less  than  a  year  of 
experience  could  suffice  imder  the 
Federal  rules.  Therefore,  we  find  that 
Peimsylvania's  regulation  is  no  less 
effective  than  the  Federal  regulation  and 
we  are  approving  it. 

Section  210.14(a)(3)  provides  that  a 
person  must  take  Pennsylvania's  class 
on  explosives  to  be  eligible  for  a 
blaster's  license.  Section  30  CFR 
850.13(b)  of  the  Federal  regulations 
requires  the  regulatory  authority  to 
ensure  that  courses  are  available  to  train 
persons  responsible  for  the  use  of 
explosives  in  siuface  coal  mining 
operations.  In  a  rulemaking  dated  April 
4, 1985  (50  FR  13315),  we  noted  that 
Pennsylvania  submitted  a  Blaster 
Training  Course  Outline,  and  Assorted 
Blasting  Training  Course  Materials 
(among  other  documents)  in 
consideration  for  approval  of  its  blaster 
certification  program.  We  approved  the 
submission  of  these  documents  noting 
that  the  materials  submitted  were  no 
less  effective  than  the  Federal  blaster 
training  and  examination  requirements 
at  30  CFR  850.13  and  850.14.  La  an  e- 
mail  dated  July  15.  2003 
(Administrative  Record  No.  PA  878.08), 
Pennsylvania  confirmed  that  these 
materials  were  still  used  in  its  blaster 
certification  program.  Accordingly, 
based  on  Pennsylvania's  July  15 
response,  we  find  that  this  section  is  no 
less  effective  than  the  Federal 
regulations  and  we  are  approving  it. 

Section  210.19  of  the  current 
regulations  provides  that  Pennsylvania 
may  suspend,  modify,  or  revoke  a 
blaster's  license  for  violations  of 
Chapter  210  and  211.  Former  section 
210.2(f)  contained  similar  provisions, 
but  it  did  not  provide  for  modification 
of  the  blaster's  license,  only  for 
suspension  or  revocation  of  the  license. 


Additionally,  former  section  210.2(f) 
provided  that  an  appeal  of  a  revocation 
of  a  blaster's  license  may  be  made  to  the 
Environmental  Hearing  Board  and  only 
allowed  a  suspension  for  due  cause.  The 
right  to  appeal  was  not  stated  in  210.19. 
The  Federal  regulations  at  30  CFR 
850.15(b)  provide  for  suspension  or 
revocation  of  a  blaster's' certification, 
but  it  also  notes  that  the  regiilatory 
authority  can  take  other  necessary 
actions  with  regard  to  the  certification. 
While  the  term  "other  necessary 
actions"  was  not  defined  in  the  Federal 
regulations,  it  is  not  unreasonable  to 
interpret  this  phrase  as  allowing  a 
modification  of  a  blaster's  license.  The 
Federal  rules  at  30  CFR  850.15(b) 
require  written  notice  and  a  hearing 
whenever  a  blaster's  certification  is 
suspended,  revoked  or  othet  adverse 
action  is  taken.  While  the  right  to  appeal 
a  revocation,  suspension,  or 
modification  was  not  stated  in  section 
210.19,  Pennsylvania  in  an  e-mail  dated 
July  15,  2003  (Administrative  Record 
No.  PA  878.08),  confirmed,  through 
copies  of  Notice  of  Suspension  of 
Blaster's  License  it  submitted  to  us.  that 
blasters  served  with  suspension  or 
revocation  notices  are  provided  the  right 
of  appeal  to  the  Environmental  Hearing 
Board.  Additionally.  Pennsylvania  law 
at  2  Pa.  Consolidated  Statutes  (C.S.)  504 
and  35  Pennsylvania  Statute  (P.S.)  7514. 
requires  an  opportunity  for  a  hearing 
before  the  Environmental  Hearing  Board 
of  all  orders,  permits,  licenses  or 
decisions  of  the  Pennsylvania 
Department  of  Environmental  Resources 
(now  known  as  PADEP.  pursuant  71 
PS.  1340.101).  Thus,  Pennsylvania 
provides  the  same  level  of  hearing 
requirements  as  the  Federal  regulations. 
For  these  reasons,  we  are  approving  this 
provision  as  being  no  less  effective  than 
the  Federal  counterpart. 

Section  211.133(a)  provides  that 
blasting  records  must  be  made  available 
to  Pennsylvania  upon  request.  The 
section  also  lists  the  items  that  must  be 
noted  on  the  blasting  report.  The 
Federal  regulations  at  30  CFR  816/ 
817.68  require  that  the  records  be  made 
available  to  the  public  as  well  as  the 
regulatory  authority.  Pennsylvania's 
approved  program  at  25  Pa.  Code  87.129 
requires  that  the  blasting  records  be 
made  available  to  the  public.  The  items 
to  be  noted  on  blast  reports  are  the  same 
as  in  the  approved  program  at  25  Pa. 
Code  87.129  except  that  it  includes  two 
additional  items:  the  blasting  activity 
permit  or  mining  permit  niunber  and  a 
description  of  the  nearest  building 
location  not  owned  or  leased  by  the 
permittee  based  upon  local  landmarks. 
Taken  together  these  two  sections  are  no 


less  effective  than  the  requirements  at 
30  CFR  816/817.68.  As  a  result,  we  are 
approving  this  section. 

Section  211.155  lists  the  duties  a 
blaster-in-charge  must  perform  prior  to 
detonating  a  blast.  There  is  no  Federal 
counterpart  for  the  duties  listed  in 
subsections  (1)  through  (4).  These  duties 
apply  to  safety  in  and  aroimd  the  blast 
area.  The  duties  listed  in  subsections  (5) 
and  (6)  apply  to  protecting  the  public  on 
public  roads  and  to  sounding  a  warning 
signal  prior  to  detonating  a  blast.  These 
sections  are  similar  to  the  Federal 
regulations  at  30  CFR  816/81 7.66(b) 
which  provide  for  warning  signals  and 
3p  CFR  816/817.67(a)  which  provides 
for  prevention  of  injury  to  persons  and 
property  damage  outside  the  permit 
area.  These  provisions,  when  taken  with 
the  provisions  frt>m  25  Pa.  Code  87.127,. 
such  as  subsection  (c)  that  we  already 
approved,  are  no  less  effective  than  the 
corresponding  Federal  requirements. 

E.  Revisions  to  Pennsylvania's  Rules 
With  No  Corresponding  Federal 
Regulation 

Several  sections  of  Pennsylvania's 
program  that  we  previously  approved 
and  that  have  no  Federal  coimterparts 
were  modified  by  this  amendment.  Each 
of  these  sections  is  described  below. 

Former  section  210.1(d)  regarding 
examinations  for  a  blaster's  license 
requires  a  notarized  application  form  to 
be  mailed  to  Pennsylvania  with  a  check 
or  money  order  for  $10.Q0.  This  section 
was  recodified  as  section  210.15(a). 
Section  210.15(a)  dropped  the 
requirement  for  the  application  to  be 
notarized  and  increased  the  fee  to 
$50.00.  This  section  also  requires  the 
application  to  be  submitted  at  least  two 
weeks  prior  to  the  examination.  There 
are  no  corresponding  Federal 
regulations  to  this  section  and  we  have 
found  that  the  modification  does  not 
make  Pennsylvania's  program  less 
effective  than  the  Federal  regulations. 

Former  section  210.2(a)  regarding  the 
issuance  and  status  of  licenses  required 
the  applicant  to  be  at  least  nineteen 
years  of  age  in  order  to  apply  for  a 
blaster's  license.  This  section  was 
recodified  as  section  210.14(a)(1). 
Section  210.14(a)(1)  increased  the  age 
requirement  to  twenty-one.  There  is  no 
Federal  counterpart  to  the  age 
requirement,  however  this  section  is 
consistent  with  the  Federal  regulations 
at  30  CFR  850.14  that  requires  the 
regulatory  authority  to  verify  that 
applicants  for  blaster  certification  are 
competent  and-have  practical  field 
experience.  This  requirement  is  also 
similar  to  the  age  requirement  for  blaster 
certification  in  Federal  program  States 


I 

48794  Federal  Register /Vol.  68,  No.  158 /Friday,  August  15,  2003 /Rules  and  Regulations 


as  found  in  30  CFR  955.11(a).  As  a 
result,  we  aj  e  approving  the  change. 

Former  sections  210.2(b)  and  (c) 
provide  the  different  types  of  blasting 
categories  f(  ir  which  blasters  will  be 
examined  ai  id  provide  that  each 
category  req  uires  an  examination.  New 
sections  21C  .17(a)  and  (b)  slightly 
modified  thuse  requirements.  These  new 
sections  des  cribe  the  classifications  for 
which  a  blai  ter's  license  is  issued  and 
allows  people  to  amend  the 
classifications  if  they  meet  the 
requirement  sr  of  section  210.14.  There  is 
no  direct  Fe  ieral  counterpart  to  this 
section,  but  we  find  that  it  does  not 
make  the  Pe  insylvania  program 
inconsistent  wiUi  the  Federal 
regulations  j  md  we  are  approving  it. 

Former  se  rtion  210.3(a)  provides  the 
procedures  I  or  the  annual  renewal  of 
blaster's  licenses.  This  section  was 
recodified  a!  section  210.17(e). 
Subsection  ( j)  changes  the  term  for 
renewal  fror  i  one  year  to  three  years 
and  the  application  fee  was  increased 
from  $3.50  to  $30.00.  Former  section 
210.3(a)  alsoj  provided  that  the  renewal 
may  be  refuaed  for  due  cause  after 
notification  io  the  applicant  and  a 
hearing.  Thij  provision  was  dropped 
from  the  recodified  section  210.17. 
However,  seiition  210.19  provides  that 
Pennsylvanii  i  may  issue  orders 
suspending,  modifying  or  revoking  a 
blaster's  license.  This  section  gives 
Pennsylvanii  i  the  authority  to  take 
action  regarc  ing  the  license  at  any  time, 
which  make!  it  more  effective  than  the 
provision  of  "ormer  section  210.13(a) 
that  provides  for  refusal  to  renew  a 
license  appli  :ation.  As  stated  earlier,  we 
found  sectioi  i  210.19  to  be  no  less 
effective  thaii  the  Federal  regulations. 
There  is  no  F  ederal  coimterpart  to 
section  210.17  and  the  changes  do  not 
make  this  les  s  effective  than  the  Federal 
regulations. 

Former  section  210.5(c)  provides  that 
use  of  explos  ives  must  be  in  accordance 
with  all  rules  and  regulations  for 
storage,  handling  and  use  of  explosives. 
Portions  of  ti  is  provision  are  now  found 
in  current  section  211.102(a).  Section 
211.102(a)  provides  that  Chapter  211 
applies  to  pei  sons  engaging  in  blasting 
activities.  Ho  wever,  it  also  exempts 
persons  usin( ;  and  storing  explosives  at 
imdergroimd  mines  from  the 
requirements  of  the  chapter.  The 
Federal  reguhtion  at  30  CFR  817.61(a) 
states  that  th«i  performance  standards  of 
817.61  throuj  h  817.68  apply  to  surface 
blasting  activ  ities  incident  to 
undergroiuid  coal  mining.  We  asked  the 
Chief  of  the  Explosives  and  Safety 
Section  of  PADEP  if  this  section 
exempts  blasting  activities  incident  to 
underground  mining.  In  an  e-mail  dated 


June  17,  2003  (Administrative  Record 
No.  PA  878.09),  he  replied  that  this 
section  pertains  to  blasting  or  storage 
within  the  luiderground  mine  not 
blasting  incident  to  underground 
mining.  He  further  replied  that  blasting 
incident  to  underground  mining  is 
regulated  by  Chapter  87.  Since  PADEP 
confirmed  that  this  section  does  not 
apply  to  siu-face  blasting  activities 
incident  to  imderground  coal  mining, 
we  find  that  there  is  no  corresponding 
Federal  regulation  to  this  section  and  it 
does  not  render  the  Pennsylvania 
program  inconsistent  with  the  Federal 
regulations.  Therefore,  we  are  approving 
it. 

Former  section  210.6  provides  that 
conditions  imder  which  blaster  learners 
may  work  with  a  licensed  blaster. 
Portions  of  this  provision  are  now  found 
in  current  sections  210.11,  211.101,  and 
211.154(e).  There  is  no  direct  Federal 
coimterpart  to  these  provisions; 
however,  they  are  consistent  with  the 
Federal  regulations  at  30  CFR  850.13(a) 
that  requires  the  regidatory  authority  to 
establish  procedures  for  persons  who 
are  not  certified  blasters  to  receive 
direction  and  on-the-job  training  from  a 
certified  blaster. 

Former  section  211.2(3)  provided  a 
definition  for  the  term,  "explosives." 
The  definition  for  the  term  was 
modified  in  ciurent  section  211.101. 
There  is  no  Federal  counterpart  for  the 
definition  of  the  term,  "explosive," 
however  we  find  that  Pennsylvania's 
definition  of  the  term  is  not  inconsistent 
with  the  Federal  regulations  and  we  are 
approving  it. 

Former  section  211.31  provided  for 
licensing  and  fees  for  storage  magazines. 
This  section  was  recodified  as  section 
211.112(a)  and  (d),  and  211.114.  The 
recodified  sections  increase  the  fees  and 
modify  the  locations  at  which  the 
license  must  be  displayed.  There  is  no 
Federal  counterpart  to  these  sections 
and  we  have  found  that  the  changes  do 
not  make  Pennsylvania's  program  less 
effective  than  the  Federal  regulations. 

Fprmer  section  211.32(2)  provides 
specifications  for  the  location  of,  and 
storage  of  materials  in,  magazines.  Some 
of  these  requirements  were  placed  in 
ciurent  section  211.115.  There  are  no 
Federal  counterparts  to  this  section  and 
we  have  foimd  that  these  requirements 
are  not  inconsistent  with  the  Federal 
regulations. 

Former  section  211.33  provided 
construction  specifications  for 
magazines  for  storing  explosives. 
Former  sections  211.35  and  211.43 
provided  for  the  handling, 
housekeeping  and  storage  of  explosives 
around  magazines.  These  sections  were . 
recodified  as  section  211.115.  Section 


211.115  shortened  thp  provisions  of 
former  sections  211.33,  211.35,  and 
211.43  and  incorporated  Federal 
standards  at  27  CFR  Part  55,  Subpart  K 
by  reference.  There  were  no  Federal 
counterparts  to  the  former  sections  and 
there  are  no  Federal  counterparts  in 
Title  30  of  the  Federal  regulations  for 
section  211.15.  We  have  found  that  the 
changes  do  not  make  Permsylvania's 
program  inconsistent  with  the  Federal 
regulations. 

Former  section  211.34  gives  the 
requirements  for  plans  for  locating 
storage  magazines  on  sites.  Some  of 
these  requirements  were  placed  in 
current  section  211.115.  "There  are  no 
Federal  counterparts  to  either  section  ' 
and  we  have  found  that  these  changes 
are  not  inconsistent  with  the  Federal 
regulations. 

Former  section  211.36(3)  provides 
requirements  for  selling  explosives 
including  a  permit  to  sell.  Some  of  these 
requirements  were  placed  in  current 
sections  211.121(a)  and  211.122(a)  and 
(d).  There  are  no  Federal  counterparts  to 
the  former  section  or  its  requirements 
that  were  placed  in  sections  211.121  or 
211.122.  We  have  found  that  the 
changes  are  not  inconsistent  with  the 
Federal  regidations. 

Former  section  211.36(4)  provides 
requirements  for  selling  explosives 
including  a  permit  to  sell  them.  Some  of 
these  requirements  were  placed  in 
ciurent  section  211.123(a).  There  are  no 
Federal  counterparts  to  the  former 
section  or  its  requirements  that  were 
placed  in  section  211.123.  We  have 
found  that  the  changes  are  not 
inconsistent  with  the  Federal  , 
regulations. 

Former  section  211.36(8)  provides  the 
circumstances  under  which  permits  for 
the  manufacture,  storage,  handling,  use 
or  sale  of  explosives  can  be  suspended 
or  revoked.  The  permit  can  be 
suspended  for  due  cause  and  may  be 
revoked  after  written  notice  to  the 
permit  holder  and  a  hearing  before  the 
Environmental  Hearing  Board.  The 
revised  regulation  at  section  211.103(a) 
provides  that  Pennsylvania  can  issue 
orders  to  modify  or  revoke  a  permit  but 
it  doesn't  indicate  that  a  permit  can  be 
suspended  for  due  cause  nor  does  it 
provide  appeal  of  a  permit  revocation  to 
the  Enviroiunental  Hearing  Board. 
Federal  regulations  do  not  require 
specific  permits  for  blasting  activities. 
Instead,  there  must  be  a  permit  to 
conduct  surface  coal  mining  operations 
which  also  includes  blasting  activities. 
Pennsylvania  does  require  a  permit  for 
surface  coal  mining  operations.  See  25 
Pa.  Code  86.11  et  seq.  Additionally, 
surface  coal  mining  operations  must 
contain  a  blasting  plan  as  noted  in  the 
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requirements  at  30  CFR  780.13. 
Pennsylvania's  regulations  at  25  Pa. 
Code  87.64  also  require  a  blasting  plan 
for  surface  coal  mines.  As  a  result,  we 
have  found  that  the  changes  to  this 
section  are  not  inconsistent  with  the 
Federal  regulations. 

Former  section  211.36(9)  provides 
additional  requirements  for  selling 
explosives.  Some  of  these  requirements 
were  placed  in  current  section  211.131. 
There  are  no  Federal  counterparts  to 
this  former  section  or  its  requirements 
that  were  placed  in  section  211.131.  We 
have  found  that  these  changes  are  not 
inconsistent  with  the  Federal 
regulations. 

Former  section  211.38  provided 
specifications  for  transporting  blasting 
caps.  This  section  was  recodified  as 
section  211.141(9).  The  construction 
specifics  for  the  containers  for 
transporting  blasting  caps  were  dropped 
and  now  the  section  requires  containers 
to  conform  to  the  current  version  of 
Institute  of  Makers  of  Explosives  Safety 
Library  Publication  #  22.  There  are  no 
Federal  counterparts  to  these  provisions 
arid  we  have  found  that  the  changes  do 
not  make  Pennsylvania's  program  less 
effective  than  the  Federal  regulations. 

Former  section  211.41  provides  safety 
precautions  for  physically  handling 
explosives.  Some  of  these  requirements 
were  placed  in  current  section  211.153. 
There  are  no  Federal  counterparts  to  the 
former  section  or  its  requirements  that 
were  placed  in  section  211.153.  We 
have  found  that  these  changes  are  not 
inconsistent  with  the  Federal 
regulations. 

Former  section  211.44  provides 
specification  for  instruments  to  monitor 
explosives.  The  requirements  were 
modified  in  current  section  211.172. 
There  are  no  Federal  counterparts  to  the 
former  section  or  the  new  section.  We 
have  found  that  these  changes  are  not 
inconsistent  with  the  Federal        ; 
regulations. 

Former  section  211.51(1)  provides 
limitations  for  the  use  of  open  fire  and 
smoking  around  explosives.  Some  of 
these  requirements  were  placed  in 
current  section  211.153(b).  There  are  no 
Federal  counterparts  to  the  former 
section  or  its  requirements  that  were 
placed  in  section  211.153(b).  We  have 
found  that  these  changes  are  not 
inconsistent  with  the  Federal 
regulations. 

Former  section  211.51(2)  provides  the 
types  of  tools  that  can  be  used  to  open 
containers  of  explosives  and  blasting 
implements.  The  types  of  tools  that  can 
be  used  to  open  containers  of  explosives 
have  been  modified  in  current  section 
211.153(a).  There  are  no  Federal 
counterparts  to  the  former  section  or  the 


new  section.  We  have  found  that  these 
changes  are  not  inconsistent  with  the 
Federal  regulations. 

Former  section  211.51(4)  provides  for 
the  use  of  wooden  tamping  sticks.  This 
section  was  recodified  to  section 
211.154(f)  and  was  changed  to  provide 
for  the  use  of  non-ferrous  tamping 
sticks.  There  are  no  Federal 
counterparts  to  the  former  section  or  the 
new  section.  We  have  found  that  these 
changes  are  not  inconsistent  with  the 
Federal  regulations. 

Former  section  211.51(7)  provides  the 
means  by  which  explosives  are  to  be 
fired.  These  provisions  were  modified 
in  current  section  211.159(h)  and  (k). 
There  are  no  Federal  counterparts  to  the 
former  section  or  the  new  section.  We 
have  found  that  these  changes  are  not 
inconsistent  with  the  Federal 
regulations. 

Former  section  211.51(17)  provides 
for  procedures  to  be  used  in  the  event 
of  a  misfired  hole.  Some  of  these 
provisions  have  been  placed  in  current 
sections  211.157(d)  and  (e).  There  are  no 
Federal  counterparts  to  the  former 
section  or  the  new  section.  We  have 
found  that'these  changes  are  not 
inconsistent  with  the  Federal 
regulations. 

Former  section  211.52(3)  provides 
specifications  for  blasting  in  the  vicinity 
of  utility  lines.  This  section  was 
recodified  in  Subchapter  H.  Blasting 
Activities  Near  Utility  Lines.  New 
sections  211.181  and  211.182  now 
contain  the  requirements  for  conducting 
blasting  near  utility  lines.  These 
sections  contain  information  concerning 
the  design  of  the  blast,  the  type  of 
explosives  to  be  used,  the  size  of  holes, 
and  the  specifics  of  excavation  for 
blasts.  There  is  no  direct  Federal 
counterpart  for  former  section  or  the 
proposed  section,  however  our  review 
found  it  to  be  consistent  with  30  CFR 
816/817.180  regarding  how  surface      / 
mining  operations  are  to  be  conducted 
to  minimize  damage,  destruction,  or 
disruption  to  utilities.  We  are  approving 
these  changes. 

Former  sections  211.61(1)  and  (2) 
regarding  handling  and  storing  of 
ammonium  nitrate  were  incorporated 
into  new  section  211.115.  Section 
211.115  provides  regulations  for 
classifying  and  storing  explosives.  There 
are  no  Federal  counterparts  for  these 
regulations,  however  our  review  found 
that  these  regulations  do  not  make 
Pennsylvania's  program  inconsistent 
with  the  Federal  regulations.  We  are 
approving  the  change. 

Pennsylvania  also  added  definitions 
and  new  sections  to  its  regulations. 
These  additions  are  discussed  below. 


Pennsylvania  added  definitions  of 
terms  that  have  no  Federal  counterpart 
to  Chapters  210  and  211.  In  section 
210.11,  Pennsylvania  added  definitions 
for  the  terms,  "blaster  learner,"  "blaster 
license,"  "demolition  and  demolition 
blasting,"  and  "person."  These 
definitions  are  used  to  clarify  various 
sections  of  Pennsylvania's  blaster 
license  program.  There  are  no  Federal 
counterparts,  however,  these  definitions 
do  not  make  Pennsylvania's  program 
inconsistent  with  the  Federal 
regulations. 

In  section  211.101,  Pennsylvania 
added  definitions  for  the  terms,  "blast 
area,"  "blast  site,"  "blaster-in-charge," 
"blasting  activity,"  "detonator," 
"misfire,"  "purchase,"  "sale  or  sell," 
and  "structure."  These  definitions  are 
used  to  clarify  various  sections  of 
Pennsylvania's  rules  on  the  storage, 
handling  and  use  of  explosives.  'There 
are  no  Federal  counterparts  to  the 
definitions.  However,  tiiese  definitions 
do  not  make  Pennsylvania's  program 
inconsistent  with  the  Federal 
regulations. 

Section  210.13(b)  was  added  by  this 
amendment.  This  section  of  the 
regulations  provides  that  Pennsylvania 
may  exempt  individuals  from  a  blaster's 
license  if  the  person  is  detonating 
extremely  small  amounts  of  explosives 
for  industrial  or  research  purposes.  The 
Federal  regulations  do  not  provide  an 
exemption  for  quantity.  It  was  unclear  if 
surface  coal  mining  operations  were 
included  in  this  provision.  We  asked 
Pennsylvania  if  individuals  conducting 
blasting  on  surface  coal  mining 
operations  could  be  exempt.  In  an  e- 
mail  dated  July  15,  2003 
(Administrative  Record  No.  PA  878.08), 
the  Chief  of  the  Explosives  and  Safety 
Section  of  PADEP  indicated  that  this 
exemption  does  not  pertain  to  mining. 
It  pertains  to  non-excavation  activities 
such  as  industrial  applications  or 
research.  We  find  this  provision  is  not 
inconsistent  with  the  Federal 
regulations  and  we  are  approving  it  with 
the  understanding  that  Pennsylvania 
will  not  exempt  blasters  on  surface  coal 
mining  operations  fitim  the  licensing 
requirements. 

Section  210.14(b)  was  added  by  this 
amendment.  This  section  of  the 
regulations  provides  that  Pennsylvania 
will  not  issue  or  renew  a  license  if  the 
applicant  has  or  had  violations  or 
demonstrated  a  lack  of  ability  or 
intention  to  comply  with  the  blasting 
regulations.  There  is  no  direct  Federal 
counterpart.  However,  this  provision  is 
consistent  with  the  Federal  rules  at  30 
CFR  850.14(a)(2)  which  require  that  the 
blaster  candidate  "exhibit  a  pattern  of 
conduct  consistent  with  the  acceptance 
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of  responsibility  for  blasting  operations' 
and  30  CFRi850.15  which  requires  the 
suspension  and  revocation  of  blaster 
certification  for  specified  violations. 

Section  210.1 7(d)  was  added  by  this 
amendmentl  This  section  provides  that 
a  blaster's  license  is  renewable  if  the 
blaster  can  demonstrate  that  he  has  had 
8  hours  of  ci)ntinuing  education  in 
Departnient*approved  courses  related  to 
blasting  and  safety  within  the  3  year 
period.  Theie  is  no  direct  Federal 
counterpart  to  this  section,  but  it  is 
consistent  v^ith  the  goals  of  the  Federal 
regulations  it  30  CFR  850.13  regarding 
continuing  blaster  competency.  We  find 
that  this  requirement  does  not  make  the 
Pennsylvania  program  inconsistent  with 
the  Federal  legulations  and  we  are 
approving  itl 

Section  2 10. 17(g)  was  added  by  this 
amendmentJ  This  section  provides  for 
demolition  blasting.  There  is  no  Federal 
coimterpart  for  this  definition,  as  we  do 
not  regulate  demolition  blasting.  We  are 
approving  this  definition. 

Section  210.18  was  added  by  this 
amendment.  This  section  provides  for 
recognition  ^f  out-of-state  blaster's 
licenses.  Peilnsylvania  may  Ucense  a 
person  who  holds  a  blaster's  license  in 
another  Stat*  if  Pennsylvania 
determines  tnat  State  has  an  equivalent 
licensing  ani  training  program.  There  is 
no  counterpart  to  this  provision  in  30 
CFR  Subchapter  M,  Part  850  of  the 
Federal  regulations.  However,  there  is 
nothing  in  P^rt  850  that  prevents 
Pennsylvania  from  accepting  a 
certification  pom  another  State.  We  are 
approving  this  provision  with  the 
understanding  that  blasters  fi-om  other 
States  seeking  a  license  in  Pennsylvania 
must  be  certmed  or  licensed  under  that 
State's  equivklent  to  30  CFR  Part  850  of 
the  Federal  regulations. 

Section  2lL  103(b)  was  added  by  this 
amendment.  FThis  section  provides  that 
before  Pennskrlvania  issues  an  order 
modifying  pqak  particle  velocity  or 
airblast  limits  in  a  blasting  activity 
permit,  it  will  provide  the  permittee  an 
opportimity  jo  meet  and  discuss  the 
modificationfi.  There  is  no  direct 
Federal  counterpart  to  this  provision, 
however  30  CFR  816/81 7.67(b)(l)(ii) 
and  (d)(5)  give  the  State  regulatory 
authority  discretion  to  specify  lower 
levels  for  airnlast  and  ground  vibrations 
than  set  forth  in  the  regulations.  We 
have  found  that  that  the  opportunity  to 
discuss  requred  revisions  with  the 
permittee  does  not  make  this  provision 
less  effective  than  the  Federal 
regulations  requiring  the  regulatory 
authority  to  ^ecify  lowered  levels  if 
necessary  to  prevent  damage.  Therefore, 
we  have  foui^d  that  this  provision  is  not 


inconsistent  with  the  Federal 
regulations. 

Section  211.111  was  added  by  this 
eunendment.  This  section  defines  the 
scope  of  Subchapter  B.  Storage  and 
Classification  of  Explosives.  There  is  no 
Federal  coimterpart  to  this  provision. 
We  are  approving  it  because  it  is  not 
inconsistent  with  the  Federal 
regulations. 

Section  211.113  was  added  by  this 
amendment.  This  section  requires  a 
magazine  license  and  the  contents  of 
such  a  magazine  license  application. 
There  is  no  Federal  coimterpart  to  this 
provision.  We  are  approving  it  because 
it  is  not  inconsistent  with  the  Federal 
regulations. 

Section  211.121(c)  was  added  by  this 
amendment.  This  section  provides  an 
exception  to  subsection  (d),  which 
requires  a  blasting  activity  permit  to 
conduct  blasting  activities.  The 
exception  provided  by  subsection  (c)  is 
that  blasting  activities  authorized  under 
a  permit  issued  under  Pennsylvania's 
coal  mining  program  serves  to  act  as  a 
blasting  activity  permit.  There  is  no 
provision  in  the  Federal  regulations 
requiring  a  blasting  activity  permit 
separate  from  that  required  as  part  of  a 
permit  for  mining  activities.  As  a  result, 
we  are  approving  this  section  because  it 
does  not  make  Pennsylvania's  program 
inconsistent  with  the  Federal 
regulations.  Accordingly,  we  are  also 
approving  subsections  (d)  and  (e)  as  not 
inconsistent  with  the  Federal  rules  as 
these  sections  are  intended  to  apply  to 
blasting  activities  other  than  those 
conducted  on  surface  coal  mining 
operations  and  therefore,  there  is  no 
Federal  counterpart. 

Section  211.152  was  added  by  this 
amendment.  This  section  provides  for 
control  of  gases  generated  by  blasts. 
There  is  no  Federal  counterpart  to  this 
provision.  We  are  approving  this  section 
because  it  is  not  inconsistent  with  the 
Federal  regulations. 

Section  211.157(g)  was  added  by  this 
amendment.  This  section  requires  a 
blaster-in-charge  to  notify  Pennsylvania 
of  the  occurrence  of  a  misfire  within  24 
hours.  There  is  no  Federal  counterpart 
to  this  provision.  We  are  approving  this 
section  because  it  is  not  inconsistent 
with  the  Federal  regulations. 

Sections  211.162(a)  and  (b)  were 
added  by  this  amendment.  These 
sections  provide  for  the  use  of  safety 
fuses  in  blasting.  There  is  no  Federal 
counterpart  to  this  provision.  We  are 
approving  this  section  because  it  is  not 
inconsistent  with  the  Federal 
regulations. 

Section  211.173(a)  was  added  by  this 
amendment.  This  section  provides  that, 
"Anyone  using  a  monitoring  instrument 


shall  be  trained  on  the  proper  use  of  that 
instrument  by  a  representative  of  the 
manufacturer  or  distributor,  or  other 
competent  individual.  A  record  of  that 
training  is  to  be  maintained  and 
available  for  review  by  the  Department." 
There  is  no  Federal  counterpart  to  this 
provision.  We  are  approving  this  section 
because  it  is  not  inconsistent  with  the 
Federal  regulations. 

rv.  Summary  and  Disposition  of 
Comments 

Public  Comments 

We  asked  for  public  comments  on  the 
amendment  (Administrative  Record  No. 
PA  878.03),  but  did  not  receive  any. 

Federal  Agency  Comments 

Under  30  CFR  732.17(h)(ll)(i)  and 
section  503(b)  of  SMCRA,  we  requested 
comments  on  the  amendment  fi'om 
various  Federal  agencies  with  an  actual 
or  potential  interest  in  the  Pennsylvania 
program  (Administrative  Record  No.  PA 
878.03).  In  a  letter  dated  April  5,  2002 
(Administrative  Record  No.  PA  878.06), 
the  United  States  Department  of  Labor, 
Mining  Safety  and  Health 
Administration's  District  2  New  Stanton 
Office  found  the  changes  were  not  in 
conflict  with  30  CFR.  Part  77,  Subpart 
N-Explosives  and  Blasting. 

Environmental  Protection  Agency  (EPA) 
Concurrence  and  Comments 

Under  30  CFR  732.17(h)(ll)(i),  we 
requested  comments  on  the  amendment 
from  EPA  (Administrative  Record  No. 
PA  878.03).  EPA  responded  on  March 
26,  2002,  that  there  were  no  apparent 
inconsistencies  with  the  Clean  Water 
Act  or  other  statutes  under  its 
jurisdiction  (Administrative  Record  No. 
PA  878.04). 

State  Historic  Preservation  Officer 
(SHPO)  and  the  Advisory  Council  on 
Historic  Preservation  (ACHP) 

Under  30  CFR  732.17(h)(4),  we  are 
required  to  request  comments  from  the 
SPffO  and  ACHP  on  amendments  that 
may  have  an  effect  on  historic 
properties.  On  March  1,  2002,  we 
requested  comments  on  Pennsylvania's 
amendment  (Administrative  Record  No. 
PA  878.03)  fi-om  the  Pennsylvania 
Historical  and  Museum  Commission 
(PHMC).  The  PHMC  responded  on 
March  26,  2002  (Administrative  Record 
No.  PA  878.05)  that  it  had  no  comment 
on  the  amendment. 

V.  OSM's  Decision 

Based  on  the  above  findings,  we 
approve  the  amendment  Pennsylvania 
sent  to  us  on  February  25,  2002,  as 
clarified  on  July  15,  2003,  and  July  23, 
2003. 
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To  implement  this  decision,  we  are 
amending  the  Federal  regulations  at  30 
CFR  part  938,  which  codify  decisions 
concerning  the  Pennsylvania  program. 
We  find  that  good  cause  exists  under  5 
U.S.C.  553(d)(3)  to  make  this  final  rule 
effective  immediately.  Section  503(a)  of 
SMCRA  requires  that  the  State's 
program  demonstrate  that  the  State  has 
the  capability  of  carrying  out  the 
provisions  of  the  Act  and  meeting  its 
purposes.  Making  this  regulation 
effective  immediately  will  expedite  that 
process.  SMCRA  requires  consistency  of 
State  and  Federal  standards. 

VI.  Procedural  Determinatioiis 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
coimterpart  Federal  regulation. 
Similarly  there  are  no  takings 
implications  for  the  portions  of  the 
amendment  that  have  no  Federal 
counterpart  because  the  provisions  are 
administrative  and  procedural  in  nature 
and  are  not  expected  to  have  an 
economical  or  substantive  effect  on  the 
regulated  industry.  The  amendment 
concerns  only  the  regulation  of  blasting 
operations  and  does  not  imply  the 
taking  of  private  property  by  the  Federal 
government. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15.  and  732.17(h)(10), 
decisions  on  proposed.  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 


Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  Tribes. 
Pennsylvania  does  not  regulate  any 
Native  Tribal  lands. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 


Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  This  detemiination 
is  based  on  the  fact  that  the  deletions, 
revisions,  and  additions  by  the 
Peimsylvania  Department  of 
Environmental  Protection  listed  in 
Chapters  210  and  211  are  administrative 
and  procedural  in  nature  and  are  not 
expected  to  have  an  economical  or 
substantive  effect  on  the  regulated 
industry. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  on  the  fact  that 
the  deletions,  revisions,  and  additions 
by  the  Peimsylvania  Department  of 
Environmental  Protection  listed  in 
Chapters  210  and  211  are  administrative 
and  procedural  in  nature  and  are  not 
expected  to  have  an  economical  or 
substantive  effect  on  the  regulated 
industry. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $10G  million  or  more  in  any  given 
year.  This  determination  is  based  on  the 
fact  that  the  deletions,  revisions,  and 
additions  by  the  Pennsylvania 
Department  of  Environmental  Protection 
listed  in  Chapters  210  and  211  are 
administrative  and  procedural  in  nature 
and  are  not  expected  to  have  an 
economical  or  substantive  effect  on  the 
regulated  industry. 

List  of  Subfects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 
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Dated:  July^  24.  2003. 
Brent  Wahlqtist, 

Regional  Dinptor,  Appalachian  Regional 
CoordinatinaCenter. 

For  the  reasons  set  out  in  the  preamble, 


PART  938— PENNSYLVANIA 


30  CFR  part] 
below: 


Original  ar  lendment  sutKnission  date 


February  25.  !002  August  15.  2003 


938  is  amended  as  set  forth 


■  1.  The  authority  citation  for  part  938 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  1201  et  seq. 

■  2.  Section  938.15  is  amended  in  the 
table  by  adding  a  new  entry  in 


chronological  order  by  "Date  of  final 
publication"  to  read  as  follows: 


§  938.1 5    Approval  of  Pennsylvania 
regulatOf7  program  amendments. 


Date  of  final  put)lication 


Citation/description 


25  Pa.  Code  210.11;  210.13—210.19;  211.101- 
211.103;  211.111-211.115;  211.121-211.125; 
211.131-211.133;  211.141;  211.151-211.162; 
211.171-211.173;  211.181-211.182 


(FR  Doc.  03-2  0916  Filed  8-14-03;  8:45  am] 

BIUJNG  CODE  4  110-OS-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

* 

Coast  Guart 

33  CFR  Part  165 
[CGD01-02-1  M] 
RIN1625-AAIO,AA11 

Regulated  wvigation  Areas,  Safety 
and  Security  Zones;  Long  Island 
Sound  Marine  Inspection  and  Captain 
of  the  Port  iSone 

AGENCY:  Coa*t  Guard,  DHS. 
ACnON:  Fina  rule. 


The 


tv/o 


ini 


SUMMARY: 

establishing 
(RNA)  and 
zones.  The 
circiunstanc^s 
vessels  may 
within  the 
from  operati 
safety  and  security 
obtaining  au 
Captain  of 
necessary  to 
prevent  sabolagi 
acts. 


^thj 


Coast  Guard  is 
I  regulated  navigation  area 

safety  and  security 
le  regulates  the 

under  which  certain 
inter,  transit  or  operate 

and  excludes  all  vessels 
1  ig  within  the  prescribed 

zones  without  first 
I  horization  from  the 
Port.  This  action  is 
;nsure  public  safety  and 
;e  or  other  subversive 


DATES:  This  ijule  is  effective  August  16, 
2003. 

ADDRESSES:  (Jomments  and  material 
received  fronl  the  public,  as  well  as 
documents  ii  dicated  in  this  preamble  as 
being  availab  e  in  the  docket,  are  part  of 
docket  CGDO 1-02-104,  and  are 
available  for  nspection  or  copying  at 
Group/MSO  .ong  Island  Sound,  New 
Haven,  CT,  b  stween  9  a.m.  and  3  p.m., 
Monday  thro  igh  Friday,  except  Federal 
holidays 

FOR  FURTHER  NF0RMAT10N  CONTACT: 
Lieutenant  Al  Logman,  Waterways 


Management  Officer,  Coast  Guard 
Group/Marine  Safety  Office  Long  Island 
Sound  at  (203)  468-4429. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

On  March  20,  2003,  we  published  a 
notice  of  proposed  rulemaJdng  (NPRM) 
entitled  "Regulated  Navigation  Areas, 
Safety  and  Security  Zones;  Long  Island 
Sound  Marine  Inspection  and  Captain  of 
the  Port  Zone"  in  the  Federal  Register 
(68  FR  13643).  We  received  two  (2) 
letters  commenting  on  the  proposed 
rule.  No  public  hearing  was  requested, 
and  none  was  held. 

Good  cause  exists  for  making  this 
regulation  effective  on  August  16,  2003, 
in  less  than  30  days  after  Federal 
Register  publication.  Delaying 
publication  is  unnecessary  for  the 
following  reasons:  Several  of  the 
permanent  regulations  described  herein 
have  been  in  effect  as  temporary 
regxilations  since  December  10,  2001 
with  no  adverse  impact;  the  public  has 
had  significant  and  adequate  advanced 
knov/ledge  of  the  intent  to  implement 
these  as  permanent  regulations  through 
the  notice  and  comment  rulemaking 
process,  as  well  as  through  outreach  to 
the  maritime  commimity  by  the  Captain 
of  the  Port  (COTP)  Long  Island  Sound; 
and  the  NPRM  stated  this  regulation 
was  designed  to  replace  temporary 
security  measures  expiring  on  August 
15,  2003.  Thus  the  public  has  had 
significant  advanced  knowledge  of  these 
regulations  and  that  it  was  necessary 
that  they  be  effective  by  August  16, 
2003.  Any  delay  encountered  in  this 
regulation's  effective  date  would  also  be 
contrary  to  public  interest.  As  discussed 
in  the  Background  and  Purpose  section 
below,  these  regulations  are  necessary  to 
address  potential  terrorist  threats  in  the 
Long  Island  Sound  Marine  Inspection 
and  Captain  of  the  Port  Zone  on  a 
permanent  basis.  If  the  temporary 
regulations  were  to  expire  on  August  15, 


2003  without  permanent  regulations 
being  implemented,  vessels,  waterfront 
facilities,  the  maritime  conununity, 
public  infrastructure,  and  the  public  in 
general  in  the  Long  Island  Soimd 
Marine  Inspection  and  Captain  of  the 
Port  Zone  would  be  left  vulnerable  to 
possible  sabotage  or  other  subversive 
acts,  accidents  or  other  causes  of  a 
similar  natiire. 

Background  and  Purpose 

On  September  11,  2001,  two 
commercial  aircraft  were  hijacked  from 
Logan  Airport  in  Boston,  Massachusetts 
and  flown  into  the  World  Trade  Center 
in  New  York,  NY  inflicting  catastrophic 
himian  casualties  and  property  damage. 
A  similar  attack  was  coiiducted  on  the 
Pentagon  with  a  plane  launched  from 
Newark,  NJ  on  the  same  day.  National 
security  and  intelligence  officials  warn 
that  futvu-e  terrorist  attacks  are  likely. 

Vessels  operating  within  the  Long 
Island  Sound  Marine  Inspection  and 
Captain  of  the  Port  (COTP)  Zone  present 
potential  targets  of  terrorist  attack  or 
platforms  from  which  terrorist  attacks 
may  be  launched  upon  other  vessels, 
waterfront  facilities  and  adjacent 
population  centers.  Following  the 
September  11  attacks,  we  published  a 
temporary  rule  (67  FR  517-520,  January 
4,  2002),  which  was  effective  December 
10,  2001,  that  established  a  temporary 
regulated  navigation  area  (RNA)  and 
safety  and  security  zones  in  the  Long 
Island  Sound  Marine  Inspection  and 
COTP  Zone.  We  revised  the  temporary 
rule  three  times  (67  FR  40859-40861, 
June  14,  2002,  67  FR  69132,  November 
15,  2002,  and  68  FR  12304,  March  14, 
2003)  to  extend  its  effective  period  to 
August  15,  2003.  These  temporary 
measures  were  taken  to  safeguard 
human  life,  vessels  and  waterfront 
facilities  from  sabotage  or  terrorist  acts 
while  we  assessed  the  security 
envfronment  within  the  area  and 
determined  the  need  for  and 
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advisability  of  permanent  secxirity 
measiues. 

The  Coast  Guard  is  now  establishing 
a  permanent  RNA  and  two  permanent 
safety  and  seciurity  zones  within  Long 
Island  Soimd  as  part  of  a 
comprehensive,  port  security  regime 
designed  to  safeguard  human  Ufe, 
vessels  and  waterfront  facilities  bom 
sabotage  or  terrorist  acts.  This 
permanent  RNA  incorporates  the 
provisions  of  the  temporary  RNA  that 
have  been  in  place  since  December  10, 
2001,  and  expands  the  operating 
requirements  for  vessels  within  the 
RNA.  This  rule  also  establishes  two 
permanent  safety  and  seciuity  zones. 
The  zones  have  been  tailored  to  fit  the 
needs  of  seciuity,  while  minimizing  the 
impact  on  the  maritime  community. 

Discussion  of  Comments  and  Changes 

We  received  two  (2)  letters 
commenting  on  the  notice  of  proposed 
rulemaking.  The  first  comment  letter 
recommended  that  proposed  regulation 
33  Code  of  Federal  Regulations  (CFR) 
165.153(d)(3)  be  amended  to  include  not 
only  towing  vessels  engaged  in  towing 
tank  barges  carrying  petroleum  oil  in 
bulk  as  cargo,  but  rather  to  include  all 
primary  towing  vessels  engaged  in 
towing.  The  section  has  been  revised  to 
include  all  towing  vessels  engaged  in 
towing.  In  addition,  we  have  included  a 
provision  in  the  rule  that  exempts 
towing  vessels  engaged  in  coastwise 
trade.  This  revision  reflects  the 
intention  of  the  proposed  rulemaking, 
which  was,  in  part,  to  facilitate  trade  in 
the  COTP  Long  Island  Sound  Zone 
consistent  with  the  needs  of  safety  and 
seciuity.  This  exemption  permits 
coastwise  tug  and  barge  units  to  move 
freely  within  United  States  waters. 

In  addition,  the  comment  indicated  to 
us  that  combining  the  inspection  and 
advanced  authorization  requirements 
into  one  regulation  in  proposed  section 
165.153(d)(3)  may  have  been  confusing 
with  respect  to  the  two  distinct 
requirements  imposed.  To  clarify  these 
requirements,  section  165.153(d)(3)  has 
been  revised  into  two  separate 
regulations  for  inspection  and 
authorization,  located  in  the  final  rule 
in  sections  165.153(d)(3)  and 
165.153(d)(4),  respectively.  Subsequent 
paragraphs  (4)  through  (8)  in  the 
proposed  regulation  165.153(d)  have 
been  renumbered  as  paragraphs  (5) 
through  (9),  respectively. 

The  second  letter  contained  12 
distinct  comments  and/or 
recommendations  regarding  the 
proposed  regulations.  Each  of  these 
comments,  and  the  response  taken  to 
each  in  the  final  regulations,  are 
addressed  below: 


The  first  comment  questioned  the 
need  for  defining  "public  vessels"  both 
in  sections  165.153(b)  and  (c)(3).  We 
agree  that  this  is  unnecessary  repetition 
of  the  definition  of  "public  vessels;"  as 
such,  the  definition  of  "public  vessels" 
has  been  removed  from  the  final  rule  in 
section  165.153(b). 

The  second  comment  asked  for 
clarification  regarding  the  definition  of 
"commercial  vessel."  Specifically,  the 
comment  asked  whether  a  commercial 
vessel  is  a  vessel  in  commercial  service 
or  a  vessel  engaged  in  commerce.  The 
proposed  regulation  used  the  term 
"commercial  vessel"  as  the  title  of 
section  165.153(d)(6).  While  the  content 
of  this  section  is  clear  in  its 
applicability  of  the  vessel  operating 
requirements  to  those  vessels  in 
commercial  service,  the  use  of  the  term 
"commercial  vessel"  in  this  section  is 
potentially  confusing.  This  regulation 
was  intended  to  apply  to  those  vessels 
engaged  in  commercial  service,  as  that 
term  is  defined  in  section  165.153(c)(1). 
For  clarification,  the  title  of  the  final 
rule  section  165.153(d)(7)  has  been 
changed  to  "vessels  engaged  in 
commercial  service."  In  addition,  the 
text  of  the  regulation  has  been  revised 
to  prohibit  vessels  from  entering  within 
a  100-yard  radius  of  any  vessel 
"engaged  in  commercial  service,"  vice 
the  proposed  regulation  language  of 
"vessel  in  commercial  service." 

The  third  comment  asked  whether 
"engaged  in  conunerce"  used  in  the 
definition  of  public  vessel  in  proposed 
section  165.153(c)(3)  differs  from  the 
definition  of  "commercial  service"  in 
proposed  section  165.153(c)(1).  The 
definitions  were  intended  to  be  the 
same  in  the  proposed  regulation.  The 
use  of  "engaged  in  commerce"  in  the 
proposed  regulation  has  been  revised  to 
read  "engaged  in  commercial  service"; 
this  reflects  the  intention  of  the  original 
proposed  regulation,  and  is  consistent 
with  the  derivation  of  the  definition  of 
"public  vessel,"  which  is  found  in  titie 
46  United  States  Code,  sections 
2101(24)(A)  and  (B). 

The  fourth  comment  asked  whether 
the  tonnage  threshold  in  proposed 
section  165.153(d)(2)  applies  to 
individual  vessels  or  whether  these 
apply  to  the  combined  toimage  of 
towing  vessels  and  thefr  tows.  As 
proposed,  and  as  implemented  here,  the 
tonnage  limitation  applies  to  individual 
vessels.  The  standard  industry  practice 
is  for  the  tugboat  operator  to  issue  the 
security  call  for  both  manned  and 
unmanned  barges.  It  was  not  the 
intention  of  the  proposed  regulation  to 
require  vessels  under  tow  to  make  their 
own  securite  call  in  addition  to  that 
made  by  the  tugboat.  In  addition,  this 


section  was  only  intended  to  address 
vessels  engaged  in  towing  of  barges,  and 
was  not  intended  to  encompass 
recreational  vessels  or  commercial 
assistance  towing.  The  final  regulation 
located  in  section  165.153(d)(2)  has 
been  revised  as  a  residt  of  this  comment 
to  include  all  vessels  engaged  in  towing 
baj^es. 

Tne  fifth  comment  recommended 
applying  an  exemption  for  vessels  in 
iimocent  passage  to  proposed  regulation 
165  153(d)(4),  since  one  was  applied  in 
proposed  section  165.153(d)(3). 
Innocent  passage,  as  defined  under 
Articles  18  and  19  of  the  1982  United 
Nations  Convention  on  the  Law  of  the 
Sea  (UNCLOS  II),  involves  "navigation 
through  the  territorial  sea  for  the 
purpose  of  (a)  traversing  that  sea 
without  entering  internal  waters  or 
calling  at  a  roadstead  or  port  facility 
outside  internal  waters;  or  (b) 
proceeding  to  or  from  internal  waters  or 
a  call  at  such  roadstead  or  port  facility." 
Proposed  section  165.153(d)(4)  (now 
section  165.153(d)(5))  requires  vessels 
over  1600  gross  tons  operating  v«ntliin 
three  nautical  miles  from  the  territorial 
sea  baseline  to  receive  COTP 
authorization  prior  to  vessel 
movements.  As  the  internationally 
recognized  rights  of  "iimocent  passage" 
could  potentially  be  impacted  in  this 
proposed  section  as  well  as  proposed 
section  165.153(d)(3),  we  addressed  this 
comment  in  regards  to  both  proposed 
sections  and  made  appropriate  changes 
in  the  regulation. 

The  inspection  and  authorization 
requirements  in  proposed  section 
165.153(d)(3)  (now  final  sections 
165.153(d)(3)  and  (d)(4))  were  intended 
to  require  all  vessels  bound  for  a  port  or 
place  in  the  United  States,  and  not 
otherwise  exempted,  to  be  inspected 
and/or  obtain  COTP  authorization  prior 
to  entering  within  three  nautical  miles 
of  the  territorial  §ea  baseline.  It 
contained  a  complete  exemption  for 
vessels  in  innocent  pfissage.  The 
intention  of  the  requirements  in 
proposed  section  165.153(d)(4)  (now 
section  165.153(d)(5))  was  for  vessels 
over  1600  gross  tons,  operating  within 
three  nautical  miles  of  the  territorial  sea 
baseline  or  within  internal  waters,  to  be 
required  to  receive  authorization  prior 
to  any  intentional  vessel  movements.  As 
originally  proposed,  these  two  sections, 
165.153(d)(3)  and  (d)(4)  were  intended 
to  protect  against  vessels  entering 
within  or  operating  within  three 
nautical  miles  of  the  territorial  sea 
baseline  and  in  the  internal  waters  of 
the  United  States.  These  vessels  present 
potential  security  concerns  which  these 
regulations  were  designed  to  protect 
against. 
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A  complete  exception  for  vessels  in 
"innocent  passage",  as  proposed  in 
section  165. 153(d)(3)  and  sought  by  the 
comment  in  section  165.153(d)(4)  would 
permit  any  \  essel  bound  for  a  port  or 
place  in  the  United  States  to  transit 
within  three  nautical  miles  of  the 
territorial  se  i  baseline  without  invoking 
the  regulation's  inspection  and 
authorizatio  i  requirements.  This  would 
negate  the  operation  and  purpose  of 
these  protective  measures.  As  a  result, 
proposed  sections  165.153  (d)(3)  and 
(d)(4)  were  rjwritten,  and  references  to 
"innocent  psissage"  were  changed  as 
described  he  rein  to  allow  certain 
exceptions  a  >  allowable  or  required  by 
Treaty  and  Law,  while  still  allowing  for 
effective  regi  ilation. 

Innocent  p  assage  rights  will  and  must 
be  impacted  in  certain  situations  in  final 
sections  165, 153(d)(3),  (d)(4),  and  (d)(5), 
to  maintain  itie  purpose  and 
effectivenessj  of  this  regulation.  For 
example,  an]  vessel  transiting  to  a  port 
in  Unites  Sta  tes  internal  waters,  by 
definition,  is  considered  in  "innocent 
passage"  wh  le  still  in  the  territorial  sea 
(which  inclu  ies  the  area  within  three 
nautical  mile  s  of  the  territorial  sea 
baseline)  din  ing  its  transit.  Final 
sections  165.153(d)(3),  (d)(4),  and  (d)(5) 
impact  the  ri  >ht  of  "innocent  passage" 
because  they  impose  requirements 
which  vessel  5  must  meet  before  entering 
within  three  nautical  miles  of  the 
territorial  sea  baseline  when  they  are 
bound  for  po  rts  or  places  in  United 
States. 

Even  when  within  three  nautical 
miles  of  the  tjrritorial  sea  baseline, 
these  vessels  are  in  "innocent  passage" 
if  they  are  en  route  to  a  United  States 
port  in  Unite  i  States  internal  waters 
because  they  are  still  within  United 
States  territorial  waters  and  "proceeding 
to  or  from  int  emal  waters"  as  per 
Article  18  of  JNCLOS  U.  Yet,  if  the 
COTP  were  n  Dt  permitted  to  impose 
requirements  on  vessels  in  these 
situations,  se:tions  165.153(d)(3),  (d)(4), 
and  (d)(5)  of  1  his  regulation  would  be 
meaningless,  and  potentially  dangerous 
vessels  claim  ng  "innocent  passage" 
bound  for  Un  ited  States  internal  ports 
could  transit  xp  to  the  territorial  sea 
baseline  with  aut  being  investigated  by 
the  COTP. 
Thus,  with  regards  to  innocent 


passage,  only 
not  boimd  foi 
United  States 
requirements 
(d)(4),  and  (d 


those  vessels  which  are 
a  port  or  place  in  the 
will  be  exempted  fi-om  the 
of  sections  165.153(d)(3), 
(5).  These  vessels  are  of 


minimal  security  interest  to  the  COTP. 
Additionally,  under  33  U.S.C.  1223(d) 
such  vessels  a  re  statutorily  exempted 
from  the  requirements  herein  (33  U.S.C. 
1223(d)  falls  i  inder  the  Port  and 


Waterways  Safety  Act,  which  is  one  of 
the  authorities  under  which  this 
regulation  is  promulgated). 

Vessels  "boimd  for  a  port  or  place 
located  in  the  United  States  or  that  must 
transit  the  internal  waters  of  the  United 
States"  as  dictated  in  final  sections 
165.153(d)(3),  (d)(4).  and  (d)(5)  will  be 
subject  to  these  regulations,  even  if  in 
"innocent  passage"  by  definition  under 
ArUcle  18  1.  (b)  of  the  UNCLOS  n.  Such 
vessels  are  not  exempted  from  the  Port 
and  Waterways  Safety  Act  under  33 
U.S.C.  1223(d).  In  addition,  imposing 
certain  conditions  on  vessels  in 
"innocent  passage"  is  supported  by 
Article  21  under  UNCLOS  11.  which 
states  that  coastal  nations  may  adopt 
laws  and  regulations  relating  to 
innocent  passage  through  the  territorial 
sea  with  respect  to,  among  other  items, 
"the  safety  of  navigation  and  the 
regulation  of  maritime  traffic  *  *  *, 
*  *  *  the  protection  of  navigational 
aids  and  facilities  and  other  facilities  or 
installations  *  *   *  and  *   *   *  the 
prevention  of  infringement  of  the 
customs,  fiscal,  immigration  or  sanitary 
laws  and  regulations  of  the  coastal 
State." 

The  sixth  comment  addressed  the 
appropriateness  of  proposed  section 
165.153(d)(3)'s  applicability  to  all 
tonnages  and  recreational  vessels,  as 
memy  of  the  vessels  impacted  by  this 
section  are  not  required  to  carry  radios, 
maidng  it  impossible  for  them  to  obtain 
authorization.  Proposed  section 
165.153(d)(3)  specifically  exempted 
recreational  vessels  from  these 
requirements,  as  well  as  other  vessels. 
The  intention  of  this  section  was  to  be 
able  to  monitor  those  vessels  not 
engaged  in  commercial  service  arriving 
into  the  United  States  from  a  foreign 
port  and  ensure  compliance  with 
appropriate  customs  and  immigration 
requirements.  As  such,  this  exemption 
has  been  narrowed  and  we  have  revised 
final  rule  sections  165.153(d)(3)  and 
(d)(4)  to  exempt  only  those  vessels  not 
engaged  in  commercial  service  whose 
last  port  of  call  was  in  the  United  States. 
Vessels  to  which  the  regulation  applies 
may  obtain  authorization  from  the 
Captain  of  the  Port,  Long  Island  Sound, 
in  several  ways,  including  via  marine 
radio,  telephone,  facsimile,  or  letter. 
Final  rule  sections  165.153(d)(3)  and 
(d)(4)  have  been  revised  to  include  these 
options  for  contacting  the  COTP. 

The  seventh  comment  raised  concern 
with  excluding  primeiry  towing  vessels 
engaged  in  towing  tank  barges  carrying 
petroleum  oil  in  bulk  as  cargo  from  the 
inspection  and  authorization 
requirements  of  proposed  regulation 
165.153(d)(3).  Specifically,  it  questioned 
why  this  requirement  was  not 


applicable  to  tank  barges  canying 
petroleum,  and  questions  why  these 
vessels  are  considered  less  of  a  safety 
and  security  threat.  As  discussed  above, 
this  section  is  being  expanded  to 
include  all  towing  vessels  engaged  in 
towing  in  coastwise  trade.  This 
exemption  permits  coastwise  tug  and 
barge  units  to  move  freely  within  United 
States  waters. 

The  eighth  and  ninth  comments 
raised  concern  with  the  ability  of 
vessels  to  contact  commercial  vessels 
which  are  moored  or  anchored  to 
request  permission  to  enter  the 
restricted  navigation  area  imposed  by 
proposed  section  165.153(d)(6).  This 
comment  recommended  that  anchored 
or  moored  commercial  vessels  be 
required  to  maintain  a  continuous  radio 
watch,  and  also  recommended  that  the 
regulation  provide  for  delegation  of  the 
authority  to  authorize  entry  into  the 
zone  by  the  licensed  master  or  operator 
of  the  vessel  to  subordinates.  As 
discussed  above  in  paragraph  3,  the 
scope  of  the  requirement  in  the  final 
rule  has  been  clarified  to  include  vessels 
engaged  in  commercial  service,  vice  all 
commercial  vessels,  which  significandy 
limits  the  scope  of  this  regulation.  For 
example,  this  requirement  would  not 
apply  to  a  small  passenger  vessel 
moored  at  a  marina  which  is  not 
engaged  in  carrying  passengers  or  goOds. 
The  master  of  a  vessel  is  responsible  for 
ensuring  compliance  with  this 
regulation,  however,  nothing  in  this 
regulation  prohibits  the  master  from 
developing  procedures/orders  for  the 
crew  to  ensiu«  its  operation  is  in 
compliance  with  the  laws  and/or 
regulations  herein.  As  such,  it  is 
uimecessary  to  specifically  address  the 
delegation  of  this  authority  in  the 
regulatory  text.  Vessels  seeking 
permission  to  enter  withtn  100-yards  of 
a  vessel  engaged  in  commercial  service 
should  use  all  means  available  to 
communicate  with  the  vessel;  if  imable 
to  contact  the  vessel  to  obtain 
permission,  vessels  are  not  permitted  to 
enter  within  this  100-yard  zone.  No 
changes  have  been  made  to  the  final 
rule  based  on  this  conmient. 

The  tenth  comment  raised  questioned 
whether  section  165.153(d)(6)  created  a 
"no  authorized  entry  zone"  around 
commercial  vessels  of  any  size.  There  is 
no  size  limitation  within  this  regulation; 
the  prohibition  on  entry  within  1  DC- 
yards  of  a  vessel  engaged  in  commercial 
service  applies  to  all  vessels  engaged  in 
commercial  service,  irrespective  of  size. 
No  changes  have  been  made  to  the  final 
rule  based  on  this  comment. 

The  eleventh  comment  questions 
whether  safety  and  security  zones  can 
be  implemented  around  anchored  Coast 
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Guard  vessels  in  proposed  regulation 
section  165.154(a)(2),  because  proposed 
section  165.153(b)  excludes  "public 
vessels"  from  the  applicability  of  the 
regiilations.  The  public  vessel  exclusion 
in  section  165.153  only  applies  to  that 
section.  It  does  not  apply  to  those 
regulations  in  section  165.154.  Even  if 
this  exclusion  was  applicable  to  section 
165.154,  it  would  not  exclude  creation 
of  safety  and  secmity  zones  aroimd 
Coast  Guard  vessels:  the  applicability 
section  addresses  who  the  regulation 
may  be  enforced  against,  not  what 
regulations  may  be  imposed.  No 
changes  have  been  made  to  the  final 
rule  based  on  this  conmient. 

The  twelfth  and  final  conmient  of  this 
letter  recommended  allowing  other 
federal,  state  and  mimicipal  agencies  to 
assist  the  Coast  Guard  in  enforcement  of 
proposed  sections  165.153(d)(5)-{7),  as 
is  provided  in  section  165.153(d)(1). 
Section  165.153(d)(1)  provides  that  the 
U.S.  Navy  and  other  Federal,  State  and 
mimicipal  agencies  may  assist  the  U.S. 
Coast  Guard  in  the  enforcement  of  the 
speed  restrictions  imposed  in  the 
vicinity  of  Naval  Submarine  Base  New 
London.  Title  33  CFR  6.04-11  provides 
that  the  Captain  of  the  Port  may  enlist 
the  aid  of  Federal,  State,  mimicipal  and 
private  agencies  to  assist  in  the 
enforcement  of  regulations.  It  is  not 
necessary  to  restate  this  authority  in  the 
regulatory  text.  No  changes  have  been 
made  to  ihe  regulatory  text  of  the  final 
rule  based  on  this  comment. 

Lastly,  a  definition  of  "territorial  sea 
baseline"  has  been  included  as  section 
165.153(c)(4).  This  definition  adopts  the 
definition  of  "territorial  sea  baseline"  as 
found  in  33  CFR  subchapter  A,  and  aids 
in  clarity  of  the  requirements  imposed 
by  section  165.153. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  xmder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procedures  of  DHS  is  unnecessary. 
This  regulation  rtiay  have  some  impact 
on  the  public,  but  these  potential 
impacts  will  be  minimized  for  the 
following  reasons:  there  is  ample  room 
for  vessels  to  navigate  around  each  of 


the  safety  and  security  zones;  it  is 
contemplated  that  vessels  will  be  able  to 
operate  elsewhere  within  the  RNA  once 
the  Captain  of  the  Port  has  determined 
that  the  vessds  do  not  pose  a  threat  to 
individuals,  other  vessels  or  waterfrtint 
facilities;  to  the  extent  that  the  rule 
tracks  the  provisions  of  temporary  rules 
that  have  been  in  place  since  December 
10,  2001,  our  experience  demonstrates 
that  it  not  biudensome  on  the  maritime 
public;  and  the  local  maritime 
community  will  be  informed  of  the 
zones  via  marine  information 
broadcasts.  While  recognizing  the 
potential  for  some  minimal  impact  from 
the  rule,  the  Coast  Guard  considers  it  de 
minimus  in  comparison  to  the 
compelling  national  interest  in 
protecting  the  public,  vessels,  and 
vessel  crews  from  the  further 
devastating  consequences  of  the 
aforementioned  acts  of  terrorism,  and 
from  potential  future  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
those  portions  of  Long  Island  Sound  and 
the  Thames  River  covered  by  the  RNA 
and/or  safety  and  security  zones. 

This  rule  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities  because  the  safety  and  security 
zones  are  limited  in  size,  leaving  ample 
room  for  vessels  to  navigate  around  the 
zones.  The  zones  will  not  significantly 
impact  commuter  and  passenger  vessel 
traffic  patterns,  and  mariners  will  be 
notified  of  the  zones  via  local  notice  to 
mariners  and  marine  broadcasts.  Also, 
the  Captain  of  the  Port  will  make  broad 
allowances  for  individuals  to  enter  the 
zones  during  periods  when  the  potential 
threats  to  the  area  are  deemed  to  be  low. 
The  regulations  imposed  under  the  RNA 
will  impact  a  minimal  number  of 
commercial  and  recreational  vessels,  as 
several  of  the  regulations  only  apply  to 


large  commercial  vessels.  The  regulated 
areas  around  ferry  vessels  and  vessels 
engaged  in  commercial  service  will 
minimally  impact  those  vessels  to 
whom  these  regulations  apply  while 
waiting  for  authorization  to  enter  the 
regulated  area  from  the  licensed 
operator,  licensed  master,  or  the 
designated  COTP  on-scene  patrol. 
Moreover,  the  ferry  vessel  regulated 
navigation  area  only  applies  to  vessels 
of  300  gross  tons  or  greater;  the  100-yard 
regulated  navigation  area  around 
commercial  vessels  leaves  ample  room 
for  vessels  to  navigate  outside  of  this 
area.  To  the  extent  that  this  rule  tracks 
the  provisions  of  temporary  rules  that 
have  been  in  place  since  December  10, 
2001  oiu-  experience  demonstrates  that 
it  has  not  been  burdensome  on  the 
maritime  public. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  wants  to  assist  small 
entities  in  imderstanding  this  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jiuisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  call 
Lieutenant  A.  Logman,  Waterways 
Management  Officer,  Group/Marine 
Safety-  Office  Long  Island  Sound,  at 
(203) 468-4429. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  SmaU  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
imposes  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
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determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  UnfuE  ded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agen  :ies  to  assess  the  effects  of 
their  discreti  anary  regulatory  actions.  In 
particular,  th  e  Act  addresses  actions 
that  may  resi  lit  in  the  expenditiu«  by  a 
State,  local,  ( r  tribal  government,  in  the 
aggregate,  or  ay  the  private  sector  of 
SIOO.OOO.OOQ  or  more  in  any  one  year. 


Though  this  hile  will  not  result  in  such 
an  expenditu  re,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Pri  vate  Property 

This  rule  w  ill  not  effect  a  taking  of 
private  prope  rty  or  otherwise  have 
taking  implic  ations  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  *ith  Constitutionally 
Protected  Pro  perty  Rights. 

Civil  Justice  I  Lefonn 

This  rule  a  eets  applicable  standards 
in  sections  3(  i)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  liti|;ation,  eliminate 
ambiguity,  arjd  reduce  burden. 

Protection  of  Children 

We  have  an  alyzed  this  mle  under 
Executive  Oraer  13045,  Protection  of 
Children  fron  Environmental  Health 
Risks  and  Saf  ;ty  Risks.  This  rule  is  not 
an  economica  lly  significant  rule  and 
would  not  coi  icem  an  environmental 
risk  to  health  ar  risk  to  safety  that  may 
disproportionately  affect  children. 


Indian  Tribal 


Governments 


This  rule  d(  les  not  have  tribal 
implications  i  inder  Executive  Order 
13175,  Consu  tation  and  Coordination 
with  Indian  T  ribal  Governments, 
because  it  woi  ild  not  have  a  substantial 
direct  effect  o;  i  one  or  more  Indian 
tribes,  on  the  elationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  disti  ibution  of  power  and 
responsibilities  between  the  Federal 
Government  atid  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Orqer  13211.  Actions 
Concerning  Regulations  That 
Significantly  i  Lffect  Energy  Supply, 
Distribution,  c  r  Use.  We  have 
determined  thit  it  is  not  a  "significant 
energy  action'  under  that  Order  because 
it  is  not  a  "sigiificant  regulatory  action" 
under  Executi  ve  Order  12866  and  is  not 
likely  to  have  i  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  :  lot  been  designated  by  the 


Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
enviroiunentcd  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226, 1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191,  195;  33  CFR 
1.05-l(g).  6.04-1,  6.04-6,  and  160.5; 
Department  of  Homeland  Security  Delegation 
No.  0170. 

■  2.  Add  §  165.153  to  read  as  follows: 

§  165.153    Regulated  Navigation  Area: 
Long  Island  Sound  Marine  Inspection  and 
Captain  of  ttte  Port  Zone. 

(a)  Regulated  Navigation  Area 
location.  All  waters  of  the  Long  Island 
Sound  Marine  Inspection  and  Captain  of 
the  Port  (COTP)  Zone,  as  delineated  in 
33  CFR  3.05-35,  extending  seaward  12 
nautical  miles  fi-om  the  territorial  sea 
baseline,  are  established  as  a  regulated 
navigation  area  (RNA). 

(b)  Applicability.  This  section  applies 
to  all  vessels  operating  within  the  RNA 
excluding  public  vessels. 

(c)  Definitions.  The  following 
definitions  apply  to  this  section: 

Commercial  service  means  any  type  of 
trade  or  business  involving  the 
transportation  of  goods  or  individuals, 
except  service  performed  by  a 
combatant  vessel. 

Ferry  means  a  vessel  that: 

(1)  Operates  in  other  than  ocean  or 
coastwise  service; 

(2)  Has  provisions  only  for  deck 
passengers  or  vehicles,  or  both; 

(3)  Operates  on  a  short  run  on  a 
frequent  schedule  between  two  points 
over  the  most  direct  water  route;  and 


(4)  Offers  a  public  service  of  a  tjrpe 
normally  attributed  to  a  bridge  or 
tuimel. 

Public  vessels  means  vessels  owned  or 
bareboat  chartered  and  operated  by  the 
United  States,  or  by  a  State  or  political 
subdivision  thereof,  or  by  a  foreign 
nation,  except  when  such  vessel  is 
engaged  in  commercial  service. 

Territorial  sea  baseline  means  the  line 
defining  the  shoreward  extent  of  the 
territorial  sea  of  the  United  States  drawn 
according  to  the  principles,  as 
recognized  by  the  United  States,  of  the 
Convention  on  the  Territorial  Sea  and 
the  Contiguous  Zone,  15  U.S.T.  1606, 
and  the  1982  United  Nations 
Convention  on  the  Law  of  the  Sea 
(UNCLOS),  21  I.L.M.  1261.  Normally, 
the  territorial  sea  baseline  is  the  mean 
low  water  line  along  the  coast  of  the 
United  States. 

(d)  Regulations.  (1)  Speed  restrictions 
in  the  vicinity  of  Naval  Submarine  Base 
New  London  and  Lower  Thames  River. 
Unless  authorized  by  the  Captain  of  the 
Port  (COTP),  vessels  of  300  gross  tons  or 
more  may  not  proceed  at  a  speed  in 
excess  of  eight  knots  in  the  Thames 
River  from  New  London  Harbor  channel 
buoys  7  and  8  (Light  List  numbers 
21875  and  21880  respectively)  north 
through  the  upper  limit  of  the  Naval 
Submarine  Base  New  London  Restricted 
Area,  as  that  area  is  specified  in  33  CFR 
334.75(a).  The  U.S.  Navy  and  other 
Federal,  State  and  mimicipal  agencies 
may  assist  the  U.S.  Coast  Guard  in  the 
enforcement  of  this  rule. 

(2)  Enhanced  communications. 
Vessels  of  300  gross  tons  or  more  and 
all  vessels  engaged  in  towing  barges 
must  issue  securite  calls  on  marine  band 
or  Very  High  Frequency  (VHF)  radio 
chaimel  16  upon  approach  to  the 
following  locations: 

(i)  Inboimd  approach  to  Cerberus 
Shoal;  and 

(ii)  Outboimd  approach  to  Race  Rock 
Light  (USCG  Light  List  No.  19815). 

(3)  AH  vessels  operating  within  the 
RNA  that  are  bound  for  a  port  or  place 
located  in  the  United  States  or  that  must 
transit  the  internal  waters  of  the  United 
States,  must  be  inspected  to  the 
satisfaction  of  the  U.  S.  Coast  Guard, 
before  entering  waters  within  three 
nautical  miles  from  the  territorial  sea 
baseline.  Vessels  awaiting  inspection 
will  be  required  to  anchor  in  the  manner 
directed  by  the  COTP.  This  section  does 
not  apply  to  vessels  operating 
exclusively  within  the  Long  Island 
Sound  Marine  Inspection  and  COTP 
Zone,  vessels  on  a  single  voyage  which 
depart  fi'om  and  return  to  the  same  port 
or  place  within  the  RNA,  all  towing 
vessels  engaged  in  coastwise  trade, 
vessels  in  innocent  passage  not  bound 


for  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States,  and  all 
vessels  not  engaged  in  commercial 
service  whose  last  port  of  call  was  in  the 
United  States.  Vessels  requiring 
inspection  by  the  COTP  may  contact  the 
COTP  via  marine  band  or  Very  High 
Frequency  (VHF)  channel  16,  telephone 
at  (203)  468-4401,  facsimile  at  (203) 
468—4418,  or  letter  addressed  to  Captain 
of  the  Port,  Long  Island  Sound,  120 
Woodward  Ave.,  New  Haven.  CT  06512. 

(4)  All  vessels  operating  within  the 
RNA  that  are  bound  for  a  port  or  place 
located  in  the  United  States  or  that  must 
transit  the  internal  waters  of  the  United 
States,  must  obtain  authorization  from 
the  Captain  of  the  Port  (COTP)  before 
entering  waters  within  three  nautical 
miles  from  the  territorial  sea  baseline. 
Vessels  awaiting  COTP  authorization  to 
enter  waters  within  three  nautical  miles 
from  the  territorial  sea  baseline  will  be 
required  to  anchor  in  the  maimer 
directed  by  the  COTP.  This  section  does 
not  apply  to  vessels  operating 
exclusively  within  the  Long  Island 
Sound  Marine  Inspection  and  COTP 
Zone,  vessels  on  a  single  voyage  which 
depart  from  and  return  to  the  same  port 

f       or  place  within  the  RNA,  all  towing 
vessels  engaged  in  coastwise  trade, 
vessels  in  iimocent  passage  not  bound 
for  a  port  or  place  subject  to  the 
jurisdiction  of  the  United  States,  and  all 
vessels  not  engaged  in  commercial 
service  whose  last  port  of  Ccdl  was  in  the 
United  States.  Vessels  may  request 
authorization  from  the  COTP  by 
contacting  the  COTP  via  marine  band  or 
Very  High  Frequency  (VHF)  channel  16, 
telephone  at  (203)  468-4401,  facsimile 
at  (203)  468-4418,  or  letter  addressed  to 
Captain  of  the  Port,  Long  Island  Sound, 
120  Woodward  Ave.,  New  Haven,  CT 
06512. 

(5)  Vessels  over  1,600  gross  tons 
operating  in  the  RNA  within  three 
nautical  miles  fix)m  the  territorial  sea 
baseline  that  are  bound  for  a  port  or 
place  located  in  the  United  States  or 
that  must  transit  the  internal  waters  of 
the  United  States  must  receive 
authorization  &t)m  the  COTP  prior  to 
transiting  or  any  intentional  vessel 
movements,  including,  but  not  limited 
to,  shifdng  berths,  departing  anchorage, 
or  getting  underway  from  a  mooring. 
This  section  does  not  apply  to  vessels  in 
innocent  passage  not  bound  for  a  port  or 
place  subject  to  the  jinisdiction  of  the 
United  States. 

(6)  Ferry  vessels.  Vessels  of  300  gross 
tons  or  more  are  prohibited  from 
entering  all  waters  within  a  1200-yard 
radius  of  any  ferry  vessel  transiting  in 
any  portion  of  the  Long  Island  Sound 
Marine  Inspection  and  COTP  Zone 
without  first  obtaining  the  express  prior 


authorization  of  the  ferry  vessel  licensed 
operator,  licensed  master,  COTP,  or  the 
designated  COTP  on-scene  patrol. 

(7)  Vessels  engaged  in  commercial 
service.  No  vessel  may  enter  within  a 
100-yard  radius  of  any  vessel  engaged  in 
conunercial  service  while  that  vessel  is 
transiting,  moored,  or  berthed  in  any 
portion  of  the  Long  Island  Soimd 
Marine  Inspection  and  COTP  zone, 
without  the  express  prior  authorization 
of  the  vessel's  licensed  operator,  master, 
COTP,  or  the  designated  COTP  on-scene 
representative. 

(8)  Bridge  foundations.  Any  vessel 
operating  beneath  a  bridge  must  make  a 
direct,  immediate  and  expeditious 
passage  beneath  the  bridge  while 
remaining  within  the  navigable  channel. 
No  vessel  may  stop,  moor,  anchor  or 
loiter  beneath  a  bridge  at  any  time.  No 
vessel  may  approach  within  a  25-yard 
radius  of  any  bridge  foundation, 
support,  stanchion,  pier  or  abutment 
except  as  required  for  the  dfrect, 
immediate  and  expeditious  transit 
beneath  a  bridge. 

(9)  This  section  does  not  relieve  any 
vessel  from  compliance  with  applicable 
navigation  ndes. 

■  3.  Add  §  165.154  to  read  as  follows: 

§165.154    Safety  and  Security  Zones:  Long 
Island  Sound  Marine  Inspection  Zone  and 
Captain  of  the  Port  Zone. 

(a)  Safety  and  security  zones.  The 
following  areas  are  safety  and  security 
zones: 

(1)  Dominion  Millstone  Nuclear  Power 
Plant  Safety  and  Security  Zones,  (i)  All 
waters  north  and  north  east  of  a  line 
running  bom  Bay  Point,  at  approximate 
position  41-18.57  N,  072-10.41  W,  to 
Millstone  Point  at  approximate  position 
41-18.25  N,  072-09.96  W. 

(ii)  All  waters  west  of  a  line  starting 
at  41-18.700  N,  072-09.650  W,  running 
south  to  the  eastern  most  point  of  Fox 
Island  at  approximate  position  41- 
18.400  N,  072-09.660  W.  All 
coordinates  are  North  American  Datimx 
1983. 

(2)  Coast  Guard  Vessels  Safety  and 
Security  Zones.  All  waters  within  a  100- 
yard  radius  of  any  anchored  jCoast 
Guard  vessel.  For  the  piuposes  of  this 
section.  Coast  Guard  vessels  includes 
any  commissioned  vessel  or  small  boat 
in  the  service  of  the  regular  Coast  Guard 
and  does  not  include  Coast  Guard 
Auxiliary  vessels. 

(b)  Regulations.  (1)  The  general 
regulations  contained  in  §  165.23  and 
§  165.33  of  this  part  apply. 

(2)  In  accordance  with  the  general 
regulations  in  §  165.23  and  §  165.33  of 
this  part,  entry  into  or  movement  within 
this  zone  is  prohibited  unless 


authorized  by  the  Captain  of  the  Port 
Long,  Island  Soimd. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  on- 
scene  patrol  personnel.  These  personnel 
comprise  commissioned,  warrant,  and 
petty  officers  of  the  Coast  Guard.  Upon 
being  hailed  by  a  U.  S.  Coast  Guard 
vessel  by  siren,  radio,  flashing  light,  or 
other  means,  the  operator  of  a  vessel 
shall  proceed  as  directed. 

Dated:  August  8,  2003. 
Vivien  S.  Crea, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  03-20929  Filed  &-14-03;  8:45  amj 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA  207-4213;  FRL-7544-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Motor  Vehicle 
Inspection  and  Maintenance 
Program — Revised  Final  Standards  for 
the  Acceleration  Simulation  Mode 
Exhaust  Emissions  Test 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  nde. 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Pennsylvania.  This  revision  amends 
Peimsylvania's  SIP-approved  Enhanced 
Vehicle  Inspection  and  Mainte&ance 
Program  (or  I/M  program)  to  implement 
final  tailpipe  test  standards  for  the 
Acceleration  Simulation  Mode  (ASM) 
tailpipe  emissions  test.  This  is  being 
done  through  the  substitution  of  revised 
ASM  test  standards  in  place  of  the 
previously  adopted  and  SIP-approved 
final  ASM  test  standards.  Under 
Pennsylvania's  SIP-approved  I/M 
program,  ASM  testing  is  conducted  only 
in  the  Philadelphia  I/M  program  area 
comprised  of  Bucks,  Chester,  Delaware, 
Montgomery,  and  Philadelphia 
Coimties.  Therefore,  this  action  affects 
only  motorists  in  those  counties  subject 
to  the  ASM  test  as  part  of  the  I/M 
program  for  the  Philadelphia  area.  The 
intended  effect  of  this  action  is  to 
approve  Peimsylvania's  SIP  revision 
request.  This  action  is  being  taken  under 
authority  of  the  Clean  Air  Act. 
EFFECTIVE  DATE:  This  final  rule  is 
effective  on  September  15,  2003. 
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ADDRESSES:  Copies  of  the  documents 
relevant  to  tliis  action  are  available  for 
public  inspection  during  normal 
business  hoiirs  at  the  Air  Protection 
Division,  U.S.  Environmental  Protection 
Agency.  Reg^  III,  1650  Arch  Street, 
Philadelphia^  Pennsylvania  19103;  and 
at  the  Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NWi,  Room  B108,  Washington, 
DC  20460.  Copies  are  also  available  for 
public  inspection  at  the  Pennsylvania 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality,  PO    . 
Box  8468,  401)  Market  Street.  Harrisburg. 
Peimsylvania  17105. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Rehn,  (215)  814-2176,  or  by  e- 
mail  at  rebn.Brian@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  June  27  2003  (68  FR  38266),  EPA 
published  a  r  otice  of  proposed 
rulemaking  (I  JPR)  for  the 
Commonweal  th  of  Pennsylvania.  EPA's 
NPR  propose!  1  to  approve  a  revision  to 
Pennsylvania  s  SIP-approved  enhanced 
I/M  program  :  JIP  to  revise  final  exhaust 
emission  stan  dards  for  Pennsylvania's 
ASM  exhaust  emissions  test.  The 
Commonweal  th  submitted  a  request  for 
parallel  processing  of  the  state-proposed 
version  of  thit  SIP  revision  on  June  5, 
2003.  Parallel  processing  is  a  means  by 
which  EPA  pi  oposes  rulemaking  action 
concurrently  ivith  the  state's  procedures 
for  adoption  c  f  regulations.  Upon 
completion  oi  the  state  adoption 
process,  EPA  :an  then  take  final 
rulemaking  at  tion.  Pennsylvania 
formally  submitted  its  final,  adopted  SIP 
revision  (amending  the  final  test 
cutpoints  for  1  he  ASM  test)  to  EPA  on 
July  23,  2003. 


n  Summary  #f  SIP  Revision 

The  Commtinwealth's  SIP  revision 
substitutes  a  sjet  of  revised  final  ASM 
test  cutpoints  (recently  released  by  EPA 
as  a  compliance  alternative)  for  the 
cutpoints  previously  approved  in 
Pennsylvania's  I/M  program  SIP. 

The  ASM  tept  is  a  test  method  used 
to  measure  tailpipe  emissions  ft'om  cars. 
In  Pennsylvama,  the  test  is  performed 
on  a  portion  of  the  I/M-subject  fleet  in 
five  coimties  ix  the  Philadelphia  severe 
ozone  nonattainment  area  (Bucks, 
Chester,  Delaware,  Montgomery,  and 
Philadelphia  c  ounties).  The  ASM 
tailpipe  emiss  ons  test  employs  tailpipe 
emissions  seni  ling  equipment  that 
measures  emii  sions  while  the  vehicle  is 
driven,  imder  oad,  at  a  steady  speed  on 
a  chassis  dyna  mometer.  This  SIP 
revision  servei  to  substitute  a  different 


set  of  final  te^t  cutpoints  than  was 
previously  SIP-approved — that  utilize  a 
different  methodology  and  which  are 
expressed  in  different  units  of 
measurement,  and  which  are  different 
than  the  prior  approved  phase-in  or 
final  ASM  cutpoints.  Since  the 
Commonwealth  is  utilizing  a  set  of 
alternative  final  ASM  cutpoints  that 
were  developed  by  EPA  for  the  purpose 
of  providing  a  compliance  alternative  in 
implementing  an  ASM-based  I/M 
program,  EPA  proposed  approval  of  the 
Commonwealth's  proposed  SIP  revision. 

A  more  detailed  explanation  of  the 
Commonwealth's  SIP  revision  or  the 
rationale  for  EPA's  proposed  action  are 
explained  in  the  NPR  and  will  not  be 
restated  here.  No  public  comments  were 
received  on  the  NPR. 

m.  Final  Action 

EPA  is  approving  Peimsylvania's  July 
23,  2003  formal  SIP  revision  to 
substitute  an  alternative  set  of  final 
ASM  test  cutpoints  to  the  I/M  program 
as  a  revision  to  the  Pennsylvania  SIP. 

IV.  Statutory  and  Executive  Order 
Reviews 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 


specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effect?  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biuden  under  the  provisions  of  the 
Paperwork  Reduction  Act~of  1995  (44 
U.S.C.  3501  et  seq.). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 
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C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  approval  of  an  alternative  set  of 
final  ASM  test  cutpoints  to 
Peimsylvania's  I/M  program  SIP  must  be 
fibd  in  the  United  States  Court  of 
Appeals  for  the  appropriate  circuit  by 
October  14,  2003.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Enviroiunental  protection,  Air 
pollution  control.  Carbon  monoxide, 
Incorporation  by  reference. 
Intergovernmental  relations.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  August  6,  2003. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  ID.  ■ 

m  40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

■  1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  NN— Pennsylvania 

■  2.  Section  52.2020  is  amended  by 
adding  paragraph  (c)(211)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)*   *   * 

(211)  Revisions  to  the  Peimsylvania 
Emission  Inspection  Program 
Regulations  to  adopt  revised  alternative 
final  ASM  test  cutpoints  submitted  on 
July  23,  2003  by  the  Department  of 
Environmental  Protection: 

(i)  Incorporation  by  reference. 

(A)  Letter  of  July  23,  2003  from  the 
Secretary  of  the  Department  of 
Environmental  Protection  transmitting  a 
regidatory  amendment  to  the  motor 
vehicle  emissions  testing  program  to 
adopt  an  alternative  set  of  final  ASM 
test  cutpoints  developed  by  EPA. 

(B)  Revisions  to  Chapter  177, 
Appendix  A,  Section  1  of  the 
Pennsylvania  motor  vehicle  emission 
inspection  program  regulations 
(codified  in  the  Pennsylvania  Code  at 


Title  67,  Part  I,  Subpart  A,  Article  VII), 
effective  on  May  24,  2003. 

(ii)  Additional  Material. — Remainder 
of  the  State  submittal  pertaining  to  the 
revisions  listed  in  paragraph  (c)(211)(i) 
of  this  section. 

(FR  Doc.  03-20895  Filed  8-14-03;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  424 
[CIMS-0008-IFC] 
RIN  093a-AM22 

Medicare  Program;  Electronic 
Submission  of  Medicare  Claims 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Interim  final  rule  with  comment 
period. 

SUMMARY:  This  interim  final  nde  with 
comment  period  implements  the 
statutory  requirement  that  claims  for 
reimbursement  imder  the  Medicare 
Program  be  submitted  electronically  as 
of  October  16,  2003 .except  where 
waived.  This  nde  identifies  those 
circumstances  for  which  mandatory 
submission  of  electronic  claims  to  the 
Medicare  Program  is  waived. 
DATES:  Effective  date:  October  16,  2003. 
These  regulations  are  applicable  for 
Medicare  claims  submitted  on  or  after 
October  16,  2003. 

Comment  date:  Comments  will  be 
considered  if  we  receive  them  at  the 
appropriate  address,  as  provided  below, 
no  later  than  5  p.m.  on  October  14, 
2003. 

ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-0008-IFC.  Because  of 
staff  and  resource  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission  or  e-mail.  Mail  written 
comments  (one  original  and  three 
copies)  to  the  following  address  ONLY: 
Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  CMS-0008- 
IFC,  P.O.  Box  8010.  Baltimore,  MD 
21244-8010. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 
event  of  delivery  delays,  ff  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  (one  original 
and  three  copies)  to  one  of  the  following 
addresses:  Room  445-G,  Hubert  H. 
Humphrey  (HHH)  Building,  200 


Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Room  C5-14- 
03,  7500  Security  Boulevard,  Baltimore, 
MD  21244-8010. 

(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed,  and 
could  be  considered  untimely. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Simmons,  (410)  786-6157. 
Stewart  Streimer,  (410)  786-9318. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244.  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
contact  Sharon  Jones  (410)  786-9994. 

Copies:  Additional  copies  of  the 
Federal  Register  containing  this  interim 
final  rule  with  comment  period  can  be 
made  at  most  libraries  designated  as 
Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  bttp:// 
www.access.gpo.gov/nara/index.htnil. 

I.  Background 

Section  3  of  the  Administrative 
Simplification  CompUance  Act  (ASCA). 
Pub.  L.  107-105.  was  enacted  by  the 
Congress  to  improve  the  administration 
of  the  Medicare  Program  by  facilitating 
program  efficiencies  gained  through  the 
electronic  submission  of  Medicare 
claims.  Section  3  of  ASCA  amends 
subsection  (a)  of  section  1862  of  the 
Social  Security  Act  (the  Act)  (42  U.S.C. 
1395y(a))  and  adds  a  new  subsection  (h) 
to  section  1862  (42  U.S.C.  1395y).  The 
amendment  to  subsection  (a)  requires 
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Pub.  L.  104-J 
require  the; 
other  standa 


the  Medicare  Program,  subject  to 
subsection  (|i),  to  deny  payment  under 
Part  A  or  Pa^  B  for  services  "for  which 
a  claim  is  submitted  other  than  in  an 
electronic  form  specified  by  the 
Secretary."  Subsection  (h)  provides  that 
the  Secretary  shall  waive  such  denial  in 
two  types  ofkases  and  may  also  waive 
such  denial  Tin  such  luiusual  cases  as 
the  Secretary  finds  appropriate." 

Section  3  of  ASCA  operates  in  the 
context  of  the  Administrative 
Simplificatiqn  provisions  of  the  Health 
Insiuunce  Pdrtability  and 
Accountability  Act  of  1996  (HIPAA), 
91.  Those  provisions 

itary  to  adopt,  among 
s,  standards  for  financial 
and  administrative  transactions  for  the 
health  care  industry,  including  the 
health  care  claim  transaction  (see 
section  1173Ja)  of  the  Act),  hi  2000,  the 
Secretary  of  Health  and  Human  Services 
(HHS)  adopted  standards  for  eight 
electronic  tr^sactions,  including  the 
Health  Care  Claim  or  Equivalent 
Encounter  Information  transaction,  65 
FR  50312  (Aigust  17.  2000).  These 
rules,  which  ftre  codified  at  45  CFR  part 
162,  subparts  A  and  I  through  R,  are 
generally  known  as  the  Transactions 
Rule.  J 

The  HIPA^  standards  apply  to  health 
plans,  health jcare  clearinghouses,  and 
certain  healtn  care  providers; 
collectively,  these  entities  are  known  as 
"covered  entities."  Covered  entities  are 
required  to  c(^mply  not  only  with  the 
Transactions  |Rule,  but  also  with  the 
other  HIPAA  Administrative 
Simplificatioii  rules — the  Privacy  Rule, 
the  Employee  Identifier  Rule,  and  the 
Security  Rula — when  the  respective 
applicable  co  mpliance  dates  for  those 
rules  occur. 

Complianc(i  with  the  standards  for  the 
electronic  traiisactions  covered  by  the 
ule  was  required  for  all 
s  other  than  small  health 
r  16,  2002;  compliance 
plans  is  required  by 
103.  However,  section  2  of 
id  the  October  16,  2002 
compliance  deadline  to  October  16, 
2003  for  coveted  entities  that  submitted 
a  compliance  jplan  by  October  15,  2002. 
es  that  were  not  small, 
d  that  did  not  timely 
liance  plan  under  ASCA 
to  comply  with  the 
ule  by  October  16,  2002. 
later  than  October  16, 
2003,  all  covered  entities  must  be  in 
compliance  writh  the  Transactions  Rule. 
By  statute,  I  he  Medicare  Program  is  a 
health  plan  ui  ider  HIPAA  (see  section 
1171{5){D)  of  he  Act).  It  is,  therefore,  a 
covered  entitj  .  Health  care  providers  are 
covered  entiti  3s  if  they  transmit  health 


Transactions 
covered  entiti 
plans  by  Octc 
by  small  healt 
October  16.  2t 
ASCA  extendi 


Covered  enti 
health  plans 
submit  a  com 
were  requirei 
Transactions 
Regardless,  n 


information  in  electronic  form  in 
connection  with  a  transaction  for  which 
the  Secretary  has  adopted  a  standard 
(covered  transaction)  (see  45  CFR 
160.102).  Under  the  Transactions  Rule, 
if  a  covered  entity  electronically 
conducts  a  covered  transaction  with 
another  covered  entity,  it  must  conduct 
it  as  a  standard  transaction  (see  45  CFR 
162.923(a)). 

Approximately  86.1  percent  of  claims 
submitted  to  the  Medicare  Program  are 
submitted  electronically,  which  means 
that  approximately  139  million  claims 
are  submitted  on  paper  per  year  (fiscal 
year  (FY)  2002).  Section  3  of  ASCA 
requires  Medicare  providers  to  submit 
claims  electronically  by  October  16, 
2003,  unless  one  of  the  specified 
groimds  for  waiver  applies.  Section  3  of 
ASCA,  thus,  in  general  has  the  effect  of 
requiring  Medicare  providers  that  are 
not  already  covered  entities  to  conduct 
a  covered  transaction  (the  health  care 
claim  transaction)  electronically  and, 
thereby,  become  covered  entities.  In 
submitting  claims  electronically,  the 
providers  will  be  required  to  comply 
with  the  applicable  HIPAA  standard  for 
the  health  care  claim  transaction,  by 
virtue  of  the  Transactions  Rule.  Thus, 
section  3  of  ASCA  promotes  the 
submission  of  standard  transactions  and 
will  further  the  goal  of  improved  health 
care  delivery  by  reducing  the 
administrative  biuden  and  paperwork 
associated  with  Medicare  claims 
submission. 

Although  86.1  percent  of  Medicare 
claims  are  submitted  electronically,  the 
volume  of  Medicare  claims  submitted  in 
paper  form  is  substantial,  and  moving 
from  paper  to  electronic  submission  has 
the  potential  for  significant  savings  and 
efficiencies  for  Medicare  physicians, 
practitioners,  facilities,  suppliers,  and 
other  health  care  providers,  as  well  as 
for  the  Medicare  program  itself. 
Although  these  Medicare  physicians, 
practitioners,  facilities,  suppliers,  and 
other  health  care  providers  would  incur 
a  cost  to  comply  with  the  mandatory 
electronic  billing  requirement,  we 
believe  their  savings  will  offset  the  cost. 
Fiulher,  the  use  of  the  HIPAA  electronic 
claim  standard  could  result  in 
additional  savings  should  these  entities 
begin  electronically  billing  other  payers. 
However,  the  statute  recognizes  that 
certain  circumstances  may  preclude  or 
make  less  attractive  converting  from  a 
paper  to  an  electronic  environment. 
ASCA,  thus,  identifies  exceptions  to  the 
mandatory  submission  of  electronic 
Medicare  claims.  These  exceptions  are 
interpreted  and  provided  for  by  this 
interim  final  rule  with  comment  period. 

We  considered  whether  the 
amendment  to  section  1862(a)  in  section 


3  of  ASCA  could  be  interpreted  to  apply 
to  pa)m[ients  made  by  Medicare  +  Choice 
(M+C)  organizations  to  providers  for 
services  provided  to  Medicare 
beneficiaries.  The  question  was  raised 
by  the  provision  in  section  4  of  ASCA 
which  expressly  adds  Medicare  Part  C, 
found  in  Part  C  of  TiUe  XVm,  to  the 
definition  of  Medicare  "health  plans" 
found  in  section  1171(5)(D). 

The  plain  language  of  section  1862(a), 
however,  provides  that  "payment  may 
not  be  made  under  Part  A  or  Part  B"  for 
a  niunber  of  activities.  The  Congress 
could  have  amended  this  provision,  just 
as  it  amended  section  1171(5),  if  it  had 
wanted  to  prohibit  M+C  organizations 
fi'om  paying  for  claims  for  services  given 
to  M-)-C  enrollees  by  the  M+C 
organization's  participating  providers. 
The  fact  that  it  did  not  so  amend  this 
provision  indicates  that  it  did  not 
intend  to  apply  the  ASCA  payment 
prohibition  to  the  M+C  organizations. 
The  Congress's  intent  to  apply  the 
broader  definition  of  "health  plan"  in 
section  4  of  ASCA  solely  to  the 
Administrative  Simplifications 
provisions  of  HIPAA  and  not  to  the 
electronic  submission  requirement  for 
Medicare  claims  is  further  suggested  by 
in  the  titie  of  section  4  of  ASCA: 
"Clarification  with  Respect  to 
Applicability  of  Administrative 
Simplification  Requirement  to  M+C 
Organizations." 

The  M+C  organizations,  as  health 
plans  for  the  purposes  of  HIPAA 
Administrative  Simplification,  are 
required  to  come  into  compliance  with 
the  requirements  of  the  HIPAA 
Transactions  Rule  no  later  than  October 
16,  2003.  We  understand  that  all  M+C 
organizations  properly  filed  ASCA 
compliance  plans  prior  to  October  16, 
2002.  They,  therefore,  obtained 
extensions  and  have  a  compliance  date 
ofOctoberie,  2003. 

An  M+C  organization  that  pays  a  non- 
compliant  electronic  claim  after  October 
16,  2003,  would  accordingly  be  out  of 
compliance  with  the  HIPAA 
Transactions  Rule  requirements,  but 
would  not  violate  the  provisions  of 
section  1862(a)(22)  or  the  requirements 
of  this  regulation.  This  regulation 
applies  only  to  providers,  practitioners 
and  suppliers  who  submit  claims  under 
Part  A  or  Part  B  of  Medicare.  It  does  not 
apply  to  the  submission  of  claims  by 
providers  to  M+C  organizations. 
Moreover,  the  waiver  provisions  for 
small  providers,  practitioners  and 
suppliers  established  by  section  3  of 
ASCA  and  this  regulation  do  not  extend 
to  claims  submitted  by  such  providers 
to  any  health  plans  other  than  Medicare. 


Federal  Register /Vol.  68,  No.  158 /Friday.  August  15,  2003 /Rules  and  Regulations  48807 


n.  Provlsioiis  of  the  Interim  Final  Rule 
With  Comment  Period 

Section  3  of  ASCA  established  the 
requirements  and  exceptions  under  the 
Medicare  Program  for  the  mandatory 
submission  of  claims  submitted  in 
electronic  form.  45  CFR  162.1101(a) 
defines  a  health  care  claim  as  the 
transmission  of  "A  request  to  obtain 
payment,  and  the  necessary 
accompanying  information  from  a 
health  care  provider  to  a  health  plan,  for 
health  care."  45  CFR  160.103  defines 
electronic  media  as — 

(1)  Electronic  storage  media  including 
memory  devices  in  computers  (hard  drives) 
and  any  such  removable/transportable  digital 
memory  medium,  such  as  magnetic  tape  or 
disk,  optical  disk,  or  digital  memdry  card;  or 
(2)  Transmission  media  used  to  exchange 
information  already  in  electronic  storage 
media.  Transmission  media  include,  for 
example,  the  internet  (wide-open),  extranet 
(using  internet  technology  to  1  ink  a  business 
with  information  accessible  only  to 
collaborating  parties),  leased  lines,  dial-up 
lines,  private  networks,  and  the  physical 
movement  of  removable/transportable 
electronic  storage  media.  Certain 
transmissions,  including  of  paper,  via 
facsimile,  and  of  voice,  via  telephone,  are  not 
considered  to  be  transmissions  via  electronic 
media,  because  the  information  being 
exchanged  did  not  exist  in  electronic  form 
before  the  transmission. 

In  this  interim  final  Rule  with 
comment  period,  we  integrate  the 
definitions  of  "electronic  media"  and 
"claims  submitted  in  electronic  form" 
into  the  newly  defined  term,  "electronic 
claim."  Furthermore,  for  brevity,  and  to 
reflect  common  use,  the  term 
"electronic  claim(s)"  is  considered  to  be 
synonymous  with  and  is  being  used  in 
lieu  of  the  term  "claims  submitted  in 
electronic  form"  in  this  Rule. 

A.  Definitions  Used  for  Electronic  Claim 
Submission 

In  §  424.32(d)(1),  we  are  adding  a 
definition  section  to  define  terms  used 
in  paragraph  (d).  We  define  the 
following  terms:  claim;  electronic  claim; 
direct  data  entry;  electronic  media; 
initial  Medicare  claim;  physician, 
practitioner,  facility  or  supplier; 
provider  of  services;  and  small  provider 
or  small  supplier.  We  define  "claim"  to 
mean  the  transaction  defined  at  45  CFR 
162.1101(a),  which  is  the  regulatory 
definition  of  "health  care  claim"  in  the 
Transactions  Rule.  We  specify  the 
definition  of  "electronic  claim"  to  mean 
a  claim  that  is  submitted  via  electronic 
media.  We  specify  that  the  definitions  of 
"direct  data  entry"  and  "electronic 
media"  are  defined  as  those  terms  are 
defined  in  45  CFR  162.103,  and  160.103, 
respectively. 


hi  §424.32(d)(l)(iv),  we  define  an 
"initial  Me<iicare  claim"  as  a  claim 
submitted  to  Medicare  for  payment 
imder  Part  A  or  Part  B  of  the  Medicare 
Program  for  the  first  time  for  processing, 
including  claims  sent  to  Medicare  for 
the  first  time  for  secondary  payment 
purposes.  Initial  Medicare  claim 
excludes  any  adjustment  or  appeal  of  a 
previously  submitted  claim. 

We  specify  in  §424.32(d)(l)(vi)  that  a 
"Physician,  practitioner,  facility,  or 
supplier"  is  a  Medicare  provider  other 
than  a  provider  of  services.  In 
§  424.32(d)(l)(vii),  we  define  a 
"Provider  of  services"  as  a  provider  of 
services  as  defined  in  section  1861(u)  of 
the  Act.  We  define  in 
§424.32(d)(l)(viii),  a  "Small  provider  or 
small  supplier"  as  a  provider  of  services 
with  fewer  than  25  full-time  equivalent 
employees;  or  a  physician,  practitioner, 
facility,  or  supplier  (other  than  provider 
of  services)  with  fewer  than  10  full-time 
equivalent  employees. 

B.  Submission  of  Electronic  Claims 
Required 

Electronic  submission  of  Medicare 
claims  is  required  for  initial  Medicare 
claims,  including  initial  claims  with 
paper  attachments,  submitted  for 
processing  by  the  Medicare  fiscal 
intermediary  (FI)  or  carrier  that  serves 
the  physician,  practitioner,  facility, 
supplier,  or  other  health  care  provider. 
No  other  transactions,  including 
changes,  adjustments,  or  appeals  to  the 
initial  claim,  are  required  to  be 
submitted  electronically. 

In  §  424.32(d)(2),  we  specify  that 
except  for  claims  to  which 
§  424.32(d)(3)  applies,  an  initial 
Medicare  claim  imder  Part  A  and/or 
Part  B  may  be  paid  only  if  submitted  as 
an  electronic  claim  for  processing  by  the 
Medicare  FI  or  carrier  that  serves  the 
physician,  practitioner,  facility, 
supplier,  or  provider  of  services.  This 
requirement  does  not  apply  to  any  other 
transactions,  including  adjustment  or 
appeal  of  the  initial  Medicare  claim. 

C.  Exceptions  to  Requirement  To  Submit 
Electronic  Claims 

The  regulation  set  forth  at  45  CFR 
162.923  states  that  "Except  as  otherwise 
provided  in  this  part,  if  a  covered  entity 
conducts  with  another  covered  entity 
(or  within  the  same  covered  entity), 
using  electronic  media,  a  transaction  for 
which  the  Secretary  has  adopted  a 
standard  under  this  part,  the  covered 
entity  must  conductthe  transaction  as  a 
standard  transaction."  HIPAA  does  not 
require  that  a  health  care  plan  be  able 
to  accept  claims  via  every  type  of 
electronic  media,  only  that  claims 
received  via  such  media  comply  with 


the  standard  format  and  content 
requirements  of  HIPAA  (www.wpc- 
edi.com/HIPAA).  Only  electronic  media 
accepted  by  Medicare,  and  as  defined  in 
the  Medicare  Carrier  and  Intermediary 
Manuals  and  Program  Memoranda 
issued  by  CMS,  are  affected  by  this 
requirement  of  ASCA.  At  present. 
Medicare  does  not  accept  claims  via  the 
internet,  an  extranet  or,  in  many  cases, 
via  removable/transportable  storage 
media.  This  rule  does  not  change  this 
Medicare  policy.  Advance  notice  of  any 
future  plans  for  expansion  or 
contraction  in  the  electronic  media 
accepted  for  submission  of  Medicare 
claims  would  be  published  in  Medicare 
program  instructions  and  via  routine 
contractor  notification  and  instructional 
media. 

Claims  submitted  via  a  direct  data 
entry  screen  maintained  for  Medicare, 
and  as  permitted  by  45  CFR  162.923,  are 
considered  to  be  electronic  claims  for 
purposes  of  this  requirement.  Claims 
transmitted  to  a  Medicare  contractor 
using  the  free  or  low  cost  claims 
software  issued  by  Medicare  fee-for- 
service  plans  are  also  electronic  claims 
forpurposes  of  this  requirement. 

Tne  ASCA  provides  for  exceptions  to 
the  mandatory  electronic  submission  of 
Medicare  claims.  Under  the  ASCA,  the 
Secretary  of  Health  and  Human  Services 
will  waive  the  application  of  the 
electronic  claim  requirement  for  specific 
cases.  This  interim  final  rule  with 
comment  period  provides  more  explicit 
requirements  to  implement  the  statutory 
mandate  that  we  sp^ify  in  the 
regulations  at  §  424.32(d).  Specifically, 
in  §  424.32(d)(3),  we  specify  the 
exceptions  when  electronic  submission 
of  initial  Medicare  claims  can  be 
waived.  In  §424.32(d)(3)(i),  we  specify 
that  electronic  submission  will  be 
waived  when:  (a)  there  is  no  method 
available  for  the  submission  of  an 
electronic  claim.  We  cannot  reasonably 
expect  Medicare  beneficiaries  to  submit 
electronic  claims.  (Even  though,  the 
statute  requires,  with  very  few 
exceptions,  that  providers  of  health  care 
bill  Medicare  on  behalf  of  a  beneficiary 
(sections  1814(a)  and  1848(g)(4)  of  the 
Act)  some  beneficiaries  will  still  submit 
claims  to  Medicare.  However,  those 
relatively  few  beneficiaries  who  submit 
claims  are  not  likely  to  possess  the 
capability  to  submit  a  HIPAA  compliant 
claim).  Further,  there  is  no  method 
available  in  those  situations  in  which 
the  standard  adopted  by  the  Secretary  at 
45  CFR  162.1102  does  not  support  all  of 
the  information  necessary  for  payment 
of  the  claim.  At  this  time,  we  have 
identified  three  situations  which  fall 
into  this  category,  in  addition  to 
beneficiary  claims:  (1)  Roster  billing  of 
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vaccinations  covered  by  the  Medicare 
Program  (In  lorder  to  promote  an 
increase  in  t^e  flu  vaccinations  for 
Medicare  beheficiaries,  since  1993 
Medicare  al^wed  mass  immunizers  tP 
bill  the  program  using  a  single  claim 
form  with  an  attached  hst  of 
beneficiaries  to  which  a  flu  vaccine  was 
administered.  Generally,  mass 
immunizers  pill  electronically,  but  in  a 
non-standard  format.  This  roster  billing 
simplified  ptovider  billing  but  is  not 
available  in  electronic  form  under  the 
HIPAA  Transaction  Rule);  (2)  claims  for 
payment  under  Medicare  demonstration 
projects  (Medicare  demonstration 
projects  oftea  allow  for  imusual 
situations  n(  it  normally  handled  by  the 
standard  transactions.);  and  (3)  claims 
where  more  than  one  plan  is  responsible 
for  payment  prior  to  Medicare.  The 
standard  electronic  formats  do  not 
currently  have  a  clear  method  for  the 
reporting  of  per  service  payments  made 
by  more  thail  one  primary  payer.  Efforts 
are  being  made  to  resolve  this 
deficiency.  These  claims  can  continue 
to  be  submitted  to  Medicare  on  paper, 
but  once  a  s(ilution  is  reached  we  will 
notify  the  public,  and  providers  will 
then  be  required  to  submit  these  claims 
electronicallv.  Specific  program 
guidance  wifl  be  issued  to  Medicare- 
providers  cobceming  submission  of 
these  claims  on  paper  effective  October 
16,  2003.  W^  will  jilso  issue  specific 
guidance  or  tegulations,  as  necessary, 
informing  covered  entities  if  this  or 
another  exception  no  longer  applies,  (b) 
hi  424.32(d)f3)(ii),  v\je  provide  that 
electronic  sn  bmission  will  be  waived 
when  the  en  ity  submitting  the  claim  is 
a  small  prov  der  or  small  supplier.  The 
statute  is  qu:  te  specific  as  to  the  size 
requirement;  i  and  the  rule  simply 
incorporates  the  statutory  requirements. 

D.  Unusual  ( lircumstances 

The  Secret  ary  may  waive  the 
electronic  su  bmission  requirement  in 
certain  situa  ions  as  the  Secretary  finds 
appropriate.  In  §  424.32(d)(4),  we 
specify  three  circumstcuices  that  will 
provide  for  a  n  exception  to  exist  in  the 
following  situations:  (1)  The  submission 
of  dental  cla  ms  (This  exception  is  being 
included  bee  ause,  imder  HIPAA, 
dentists  are  i  equired  to  submit 
electronic  tri  insactions  to  other  payers 
in  a  format  different  fi'om  that  generally 
used  in  the  Medicare  Program.  Since 
Medicare  do  js  not  generally  cover 
dental  services,  this  exception  is  added 
to  minimize  the  burden  on  dentists  who 
may,  at  time  i,  need  to  bill  the  Program.); 
[2]  A  service  interruption  in  the  mode 
of  submittin  ;  the  electronic  claim  that  is 
outside  of  th ;  control  of  the  entity 
submitting  t  le  claim,  for  the  period  of 


the  interruption  (This  exception  will 
apply  only  if  the  physician,  practitioner, 
facility,  supplier,  or  other  health  care 
provider  has  no  telephone  or  other 
communication  service.  If  telephone 
service  exists  but  is  unavailable  for  a 
period  of  time  (for  example,  because  of 
inclement  whether  or  due  to  telephone 
company  technical  breakdowns),  paper 
claims  will  be  accepted  during  the 
period  of  disrupted  telephone  service.); 
and  (3)  On  demonstration,  satisfactory 
to  the  Secretary,  of  other  extraordinary 
circimistances  precluding  submission  of 
electronic  claims. 

Entities  will  not  generally  need  to 
make  a  special  request  to  determine 
whether  an  exception  applies  that 
would  make  them  eligible  for  a 
mandatory  waiver  under  §  424.32(d)(3) 
or  a  discretionary  waiver  under 
§  424.32(d)(4).  A  special  request  must  be 
submitted  to  a  Medicare  FI  or  carrier 
when  an  entity  does  not  meet  the 
mandated  or  discretionary  waiver 
criteria  being  established  but  believes 
there  are  other  extraordinary 
circumstances  that  preclude  their 
submission  of  electronic  claims.  We  will 
issue  program  guidance  to  Medicare  FIs 
and  carriers  to  enable  them  to  handle, 
on  a  case-by-case  basis,  requests  for 
relief  in  extraordinary  circimistances. 

E.  Enforcement 

ASCA's  amendment  to  section  1862(a) 
of  the  Act  prescribes  that  "no  payment 
may  be  made  under  Part  A  or  Part  B  of 
the  Medicare  Program  for  any  expenses 
incurred  for  items  or  services"  for 
which  a  claim  is  submitted  in  a  non- 
electronic form.  Consequently,  absent 
an  applicable  exception,  paper  claims 
submitted  to  Medicare  will  not  be  paid. 

The  Secretary  may  audit  entities  that 
bill  Medicare  non-electronically. 
Entities  determined  to  be  in  violation  of 
the  statute  or  this  rule  may  be  subject  to 
claim  denials,  overpayment  recoveries, 
and  applicable  interest  on 
overpayments. 

F.  Effective  Date 

In  §  424.32(d)(6),  we  specify  the 
effective  date  for  these  amendments  will 
be  for  claims  submitted  on  or  after 
October  16,  2003.  This  effective  date  is 
specified  in  section  3(b)  of  ASCA. 

m.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  revise  this 


final  nde,  we  will  respond  to  the  major 
comments  in  the  preamble  to  that 
document. 

rv.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Register  and  invite  public  comment  on 
the  proposed  rule.  The  notice  of 
proposed  rulemaking  includes  a 
reference  to  the  legal  authority,  under 
which  the  rule  is  proposed,  and  the 
terms  and  substances  of  the  proposed 
rule  or  a  description  of  the  subjects  and 
issues  involved.  This  procedure  can  be 
waived,  however,  if  an  agency  finds 
good  cause  that  a  notice-and-comment 
procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporates  a  statement  of 
the  finding  and  its  reasons  in  the  rule 
issued. 

We  find  that  it  would  be  contrary  to 
the  public  interest  to  undertake  prior 
notice  and  comment  procedures  before 
implementing  this  interim  final  rule 
with  comment  period.  The  ASCA 
evidences  the  Congress'  intent  to 
increase  electronic  claims  submission  to 
the  Medicare  Program  through 
mandatory  electronic  billing 
requirements  and  to  tie  the  mandatory 
Medicare  electronic  billing 
requirement's  October  16,  2003  effective 
date  to  the  compliance  date  for  national 
implementation  of  the  electronic 
transactions  standards  required  imder 
the  Administrative  Simplification 
provisions  of  HIPAA  (see  45  CFR  parts 
160  and  162)^  However,  the  ASCA  also 
provides  that  not  all  Medicare  health 
care  providers  must  engage  in  electronic 
billing  and  identifies,  in  general  terms, 
those  circumstances  under  which  healtb 
care  providers  will  be  exempt  fi-om  the 
requirements. 

The  implementation  of  the  HIPAA 
standards  by  health  care  providers 
requires  detailed  planning,  budgeting, 
implementation,  and  testing  in  order  for 
those  covered  entities  to  be  ready  to 
submit  HIPAA  transactions  by  the 
October  16,  2003  compliance  date. 
Since  section  3  of  ASCA  mandates 
electronic  billing  for  Medicare 
providers,  these  entities  must  come  into 
compliance  with  the  HIPAA 
requirements  on  the  same  date  and,  in 
turn,  they  must  plan  appropriately  like 
those  covered  entities  that  were  already 
planning  to  be  electronic  billers.  It  is 
imperative  that  the  affected  Medicare 
billers  have  sxifficient  time  to  ascertain 
whether  they  must  transition  to 
electronic  billing  as  a  result  of  section 
3  of  ASCA  and,  if  so,  begin  the 
implementation  process  for  the  HIPAA 
transaction  standards.  This  interim  final 
rule  with  comment  period  allows  those 
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Medicare  paper  billers  to  fully 
understand  their  obligations  under 
ASCA  and,  in  turn,  b^in  preparing  for 
HIPAA  implementation,  if  required  to 
do  so.  We  believe  any  delay  in 
implementing  this  rule,  effective 
October  16,  2003,  would  hinder 
Medicare  providers'  ability  to  meet  the 
October  16,  2003  HIPAA  compliance 
date  or  determine  that  they  did  not  have 
to  file  electronically  with  Medicare  and 
so  incur  imnecessary  costs. 

Thus,  we  find,  for  good  cause,  that 
providing  notice  and  opportimity  to 
comment  xmder  5  U.S.C.  553(b)  woiUd 
be  impracticable  and  contrary  to  the 
public  interest.  We  are  providing  a  60- 
day  public  comment  period. 

This  nde  is  effective  October  16, 
2003,  as  required  by  section  3(b)  of  the 
ASCA. 

V.  Collection  of  Informadon 
Requirements 

Under  the  Paperwork  Reduction  Act 
(PRA)  of  1995,  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  informadon 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA  of  1995 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  public 
comments  on  each  of  these  issues  for 
the  information  collection  requirements 
discussed  below. 

The  information  collection 
requirements  and  associated  burdens  in 
§  424.32  are  subject  to  the  PRA.  The 
burden  of  submitting  the  information 
reqiured  is  addressed  under  OMB 
approval  number: 

0938-0866,  HIPAA  Standards  for 
Coding  Electronic  Transactions,  with  a 
one-time  burden  of  34,000,000  hours. 
The  current  approval  expires  5/31/05. 

0938-0279,  Medicare  Uniform 
Institutional  Provider  Bill,  with  an 
aimual  burden  of  1,666,208  (form  CMS- 
1450).  The  current  approval  expires  12/ 
31/05. 

0938-0042,  Request  for  Medicare 
Payment — Ambidance,  with  an  annual 


burden  of  390,418  hours  (form  CMS- 
1491).  The  current  approval  expires  3/ 
31/04. 

0938-0008,  Common  Claim  form, 
instructions,  and  supporting  regulations 
at  §§  414.40,  424.32,  and  414.40,  with 
an  aimual  burden  of  44,189,007  (form 
CMS-1500).  The  current  approval 
expires  3/31/06. 

Approximately  205,409  providers  and 
suppliers  will  be  affected  by  this  rule 
and  will  have  to  change  the  format  for 
the  claims  they  submit  (the  information 
collected  does  not  change).  They  vdll 
incur  some  costs,  either  that  of 
switching  to  clearinghouses,  whidi  will 
not  affect  the  time  it  takes  to  submit  the 
information  for  a  claim,  but  will  cost 
them  $.30  per  claim,  or  that  of 
purchasing  computer  equipment,  which 
we  estimate  at  $500  to  $1,000. 

For  our  rule  published  to  implement 
the  electronic  transactions  in  general, 
we  estimated  that  it  would  take  an 
average  of  ten  hours  per  entity  to  switch 
over  to  the  mandated  standard 
transaction.  (The  switch  could  be  fitim 
paper  to  electronic  or  itom  another 
electronic  format  to  the  standard 
format.) 

For  purposes  of  this  discussion,  we 
are  estimating  that  37.5  percent  of  the 
affected  providers  and  suppUers  (that  is, 
those  not  meeting  one  of  the  exceptions) 
already  own  computers  and  will  not 
incur  capital  costs.  We  are  also 
estimating  that  50  percent  of  the 
affected  providers  and  suppliers  will 
start  using  a  clearinghouse  pr  billing 
service,  which  will  not  impose  any 
capital  costs  subject  to  the  PRA.  The 
remaining  12.5  percent  (25,676)  will 
buy  computers  at  an  average  of  $750,  for 
a  total  capital  cost  of  $19.3  million. 

On  the  other  hand,  the  providers  and 
suppliers  who  own  or  who  will  buy  a 
computer  will  require  less  time  to 
submit  claims.  Form  CMS-1450  takes 
approximately  9  minutes  to  submit  in 
hard  copy  and  .5  minutes  to  submit 
electronically;  form  CMS-1500  takes  15 
minutes  and  1  minute,  respectively; 
form  CMS-1491  takes  10  minutes  and  1 
minute,  respectively. 

ff  the  50  percent  of  the  entities  that 
will  bill  us  directiy  are  responsible  for 
25  percent  of  the  paper  bills  (we  assume 
that  half  of  the  bills  are  submitted  by 
entities  that  will  be  excepted  from  the 
requirements,  and  that  25  percent  will 
be  submitted  through  an  intermediate 
party),  they  will  save  7,651,089  million 
hours  for  form  1500,  58,850  hours  for 
form  1491,  and  129,196  hours  for  form 
1450.  Mailing  costs  will  be  reduced  by 
approximately  $.40  per  claim  on  average 
and  the  cost  of  the  forms  by  $.03  for  the 
form  1450  and  form  1500  (the  third  form 
is  furnished  by  CMS).  We  welcome 


comments  on  this  aspect  of  the 
collection. 

We  are  submitting  a  copy  of  the 
revision  to  §  424.32  to  OMB  for  its 
review  of  the  information  collection 
requirements.  The  revision  is  not 
effective  until  OMB  has  approved  it.  If 
you  comment  on  any  of  these 
information  collection  and  record     ' 
keeping  reqiurements,  please  mail 
copies  directiy  to  the  following:  Office 
of  Strategic  Operations  and  Regulatory 
Affairs,  Centers  for  Medicare  and 
Medicaid  Services,  7500  Security 
Boulevard,  Attn:  PRA  Reports  Clearance 
Officer,  Baltimore,  MD  21244,  Attn: 
Julie  Brown,  CMS-0008-IFC.  and  Office 
of  Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  Attn: 
Brenda  Aguilar,  Desk  Officer,  CMS- 
0008-IFC. 

VI.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regidatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354).  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

For  the  purpose  of  this  analysis,  CMS 
uses  a  pre-Statute  baseline;  therefore,  all 
costs  and  benefits  identified  in  this 
impact  analysis  are  attributed  to  this 
rulemaking.  Nevertheless,  the  ASCA 
mandates  most  aspects  of  this 
rulemaking.  In  particular,  the  ASCA 
requires  Medicare  providers  to  submit 
claims  electronically  and  stipulates 
exceptions  that  will  and  may  be  granted. 
However,  CMS  did  have  discretion  in 
setting  the  conditions  for  exceptions, 
and  believes  that  these  exceptions 
reduce  the  burden  relative  to  the  burden 
that  may  have  been  imposed  by  ASCA 
without  this  enabling  regulation. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviromnental,  pubUc  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regidatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  nuUion  or  more 
in  any  1  year).  This  is  not  a  major  nde. 
While  additional  costs  will  be  imposed 
on  those  entities  that  do  not  meet  any 
of  the  exception  requirements  and 
which  must  purchase  the  capability  to 
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bill  Medicare  electronically,  we  estimate 
the  impact  to  be  less  than  $100  million. 
Our  estimates  of  the  cost  impact  are 
based  on  the  following  analysis.  (Note: 
The  primarj  sources  of  data  contained 
herein  are  tie  Medicare  Program's 
"Contractor  Reporting  of  Operational 
Workload  Efeta"  (CROWD),  the  "2002 
CMS  Statistics"  Handbook),  and  the 
Year  2000  "Statistics  of  U.S.  Business" 
issued  by  thje  U.S.  Census  Bureau. 

The  Administrative  Simplification 
provisions  i|nder  HIPAA  establish  the 
standards  fc^r  electronic  data 
transmission  when  transactions  are 
conducted  electronically,  but  they  do 
not  require  physicians,  practitioners, 
facilities,  sinpliers,  and  other  health 
care  provid*  rs  to  transmit  claims  and 
other  transailions  electronically.  ASCA, 
however,  dc  es  require  Medicare 
physicians,  practitioners,  facilities, 
suppliers,  and  other  health  care 
providers  (e  iccept  those  for  which  this 
rule  provide  s  for  an  exception)  to 
submit  claii  is  electronically  to 
Medicare.  C  ansequently.  Medicare 
claims  must  be  submitted  in  the  HIPAA- 
prescribed  « lectronic  format.  Thus,  this 
rule  will  on  y  have  an  impact  on  that 
group  of  ent  ities  that  now  submit  paper 
claims  to  th(  i  Medicare  Program  and 
who  do  not  all  into  one  of  the  excepted 
groups. 

Approxin  a 
claims  were 
FY  2002 
percent  of 
down 
to  FIs  and 
claims  in  F\ 


tely  139  million  paper 
submitted  to  Medicare  in 
represents  about  13.9 
claims  processed.  Broken 
betwe  en  paper  claims  submitted 
criers,  the  number  of  paper 
2002  was  3.4  million  and 


This 
al 


136  million,  respectively  (source  of  data 
is  CROWD). 

Over  the  past  4  years,  Medicare's 
electronic  media  claims  rate  (EMC)  has 
slowly  grown  at  an  average  of  0.3 
percent  per  year  for  FIs  and  0.9  percent 
per  year  for  carriers  (source  of  data  is 
CROWD).  We  do  not  expect  a  change  in 
this  trend  for  the  immediate  future. 
Therefore,  we  assume  that  similar 
changes  will  continue  for,  at  least,  FY 
2003  and  FY  2004,  the  first  year  of 
implementation  of  mandatory  Medicare 
EMC.  Using  workload  growth 
projections  from  the  CMS  FY  2004 
budget  submission  to  the  Congress,  we 
estimate  the  FY  2004  voltune  of  paper 
claims  impacted  by  the  ASCA,  factoring 
out  Medicare's  continuing  trend  of 
higher  EMC  rates,  will  be  2.5  million  for 
Medicare  FIs  and  133.7  million  for 
carriers.  Please  note  that  these  volumes 
could  be  even  smaller  in  FY  2004  due 
to  the  simultaneous  implementation  of 
HIPAA.  However,  the  impact  of  HIPAA, 
coupled  with  Medicare's  EMC  trends, 
cannot  be  quantified,  though  the  impact 
would  only  further  reduce  the  cost/ 
savings  impact  of  ASCA  and  further 
support  that  a  RIA  is  not  needed. 

We  do  not  know  at  this  time  how 
many  providers  will  be  excepted  from 
the  ASCA  requirements,  but  projections 
have  been  made  based  upon  the 
percentage  of  health  care  providers 
reported  in  the  Census  Bureau's  "Year 
2000  Statistics  of  U.S.  Businesses," 
which  includes  data  on  the  number  of 
health  care  providers  by  type  with  fewer 
than  20  employees  and  the  numbers  of 
physician,  practitioner,  and  supplier 
entities  with  fewer  than  10  employees. 


The  Census  figures  do  not  differentiate 
between  part-time  and  full-time 
employees,  and  would  be  expected  to 
result  in  inflated  numbers  on  the  whole 
when  applied  to  Medicare,  but  that  is 
acceptable  for  impact  assessment 
purposes.  The  Census  did  not  have  a 
category  for  fewer  than  25  employees; 
fewer  than  20  employees  was  their 
closest  statistic.  C)verall,  the  Census  data 
would  still  be  reliable  indicators  of  the 
anticipated  worse  case  scenario  of  the 
maximum  number  of  Medicare 
providers,  physicians,  practitioners,  and 
suppliers  likely  to  be  impacted  by  this 
regulation.  The  percentages  of  small 
providers,  physicians,  practitioners,  and 
suppliers  based  on  employment 
numbers  for  the  universe  of  all  U.S. 
providers,  physicians,  practitioners,  and 
suppliers  should  be  comparable  to  the 
percentage  of  the  subset  of  those 
providers  that  bill  the  Medicare 
program. 

The  Census  figures  did  not  include 
each  of  the  same  provider,  physician, 
practitioner,  and  supplier  breakouts  as 
tracked  by  Medicare's  statistics,  but  the 
Census  figures  did  include  the  largest 
provider,  physician,  practitioner,  and 
supplier  types.  The  Census  figures 
included  90  percent  of  all  Medicare 
providers,  physicians,  practitioners,  and 
suppliers  by  type.  The  provider  types 
track  differently  by  CMS  and  the  Census 
Bureau  include  regional  referral  centers. 
Christian  Science  Sanitoria,  nu-al  health 
clinics,  critical  access  facilities,  and 
hospices.  The  "2002  CMS  Statistics" 
directory  and  the  2000  Census  data 
health  care  establishment  totals  reported 
the  following: 


Provider  type 


Number  of 
providers 


Percentage  of 

providers  witfi 

less  ttian  20 

employees 


Likely  number 
excepted 


Agencies 


Hospitals 
Home  Health 
ESRD  Faciliti<  s 
Skilled  Nursin }  Facilities 

Totals 


6,031 

7,099 

3,991 

14.841 


10.6 
69.2 
16.6 
25.7 


639 
4,913 

663 
3,814 


31,962 


31.4 


10,029 


Type  of  physkiian,  practitioner  or  supplier 


Number  of 
providers 


Percentage  of 

providers  with 

less  than  10 

employees 


Likely  number 
excepted 


Clinical  Labs 

Ambulatory  S^rgk^al  Centers 

Physicians 

All  Other  Pradtitk>ners 


168,333 

3,147 

567,412 

297,967 


41.4 
34.9 
70.6 
71.8 


69,690 

1,098 

400,593 

213,940 


Totals 


1,036,859 


66.1 


685,321 


As  there 
between  thej  Census 
practitioner, 


Afas  a  10  percent  difference 
provider,  physician, 
and  supplier  types  and  the 


Medicare  provider  types,  dues  to 
differences  in  type  collection,  the 
numbers  impacted  would  need  to  be 


increased  by  10  percent  to  account  for 
the  difference.  Increased  by  10  percent, 
approximately  11,032  (31.4  percent)  of 
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all  Medicare  providers,  and  753,853 
(66.1  percent)  of  all  Medicare 
physicians,  practitioners  and  suppliers 
could  qualify  for  an  exception  of  the 
electronic  claim  filing  requirement 
based  on  provider  size,  leaving 
approximately  24,126  providers  and 
386,692  physicians,  practitioners,  and 
suppliers  (a  total  of  410,818  potentially 
affected  by  the  ASCA  Medicare 
requirement  nationally). 

Approximately  98  percent  of 
providers,  and  83  percent  or  physicians, 
practitioners,  and  suppliers  already 
submit  claims  to  Medicare 
electronically  though,  and  are  expected 
to  continue  doing  so,  so  the  total 
impacted  must  be  further  reduced  to 
determine  the  approximate  number  of 
current  paper  claim  submitters  that 
would  likely  be  affected.  It  is  reasonable 
to  assume  that  the  majority  of  the  paper 
claims  received  by  Medicare  are 
submitted  by  smaller  providers, 
physicians,  practitioners,  and  suppliers. 
As  a  result,  it  would  not  be  acciuate  to 
reduce  the  number  of  affected  providers 
by  the  full  98  percent  of  83  percent.  In 
the  absence  of  reliable  statistics  to 
project  the  current  source  of  all  paper 
claims  however,  the  number  of 
providers  potentially  affected  by  the 
mandatory  Medicare  electronic  claim 
requirement  will  be  conservatively     . 
estimated  at  a  maximum  of  50  percent 
of  the  entities  that  would  not  qualify  for 
a  waiver.  This  leaves  12,063  providers 
and  193,346  physicians,  practitioners, 
and  suppliers  (a  total  of  205,409)  that 
would  need  to  begin  submitting  claims 
to  Medicare  electronically. 

Statistics  collected  for  PRA  clearance 
of  the  Medicare  paper  claim  forms  and 
referenced  in  the  "Collection  of 
Information  Requirements"  section  of 
this  preamble  indicate  that  in  the 
absence  of  a  mandatory  electronic  claim 
requirement  effective  for  FY  2004,  2.5 
million  paper  claims  are  expected  to  be 
sent  to  Medicare  intermediaries  and 
133.7  inillion  paper  claims  are  to  be  sent 
to  Medicare  carriers. 

Today,  many  Medicare  providers  use 
billing  agents  or  clearinghouses  to  bill 
the  Medicare  program.  Many  providers, 
physicians,  practitioners,  and  suppliers 
that  ciurently  submit  paper  claims  have 
indicated  anecdotally  that  they  use 
paper  as  they  would  rather  avoid  the 
"hassle"  of  dealing  with  the  multiple 
electronic  claim  formats  currently 
required  by  payers,  and  the  need  to  have 
staJPf  keep  abreast  of  the  updates  to  those 
formats.  HIPAA  will  largely  eliminate 
format  differences  among  payers,  but 
there  will  continue  to  be  differences 
concerning  use  of  certain  "situational" 
segments  and  data  elements  in  the 
formats.  It  is  reasonable  to  assiune  that 


up  to  half  (205,409  x  50  percent  = 
102,704)  of  those  entities  that  do  not 
submit  claims  to  Medicare 
electronically  today  would  prefer  to 
contract  with  third  party  to  deal  with 
such  differences  on  their  behalf. 

A  small  sampling  of  Medicare 
contractors  indicated  an  average  cost  of 
$0.30  per  claim  for  billing  agent  and 
clearinghouse  services.  The  total  cost  to 
physicians,  practitioners,  facilities, 
suppliers,  and  other  health  care 
providers  to  use  a  billing  agent  or 
clearinghouse  should  not  be  more  than 
$7,055,895  (that  is,  $.30  x  {the  sum  of 
2.5  million  paper  claims  sent  to 
intermediaries  as  estimated  previously 
for  FY  2004  multiplied  by  the  68.6  ' 
percent  of  providers  that  would  not 
meet  the  exception  criteria  plus  133.7 
million  paper  claims  estimated  to  be 
sent  to  carriers  multiplied  by  the  33.9 
percent  of  physicians,  practitioners,  and 
suppliers  that  would  not  meet  the 
exception  criteria},  reduced  by  50 
percent  to  accoxmt  for  the  assumption 
that  50  percent  of  the  firms  will  contract 
with  the  third  party  claims  processors). 

Finally,  in  regard  to  the  balance  of 
102,704  (205.409  x  50  percent) 
providers,  physicians,  practitioners,  and 
suppliers  that  would  not  be  expected  to 
meet  the  criteria  to  submit  paper  claims, 
we  conservatively  estimate  that 
approximately  75  percent  of  these 
already  own  personal  computers  that 
are  used  to  prepare  the  paper  claim 
forms  they  currently  submitted  to 
Medicare.  Very  few  hand-written  or 
manually  typed  claims  are  submitted  to 
Medicare.  Although  many  paper  claim 
submitters  have  not  used  personal 
computers  for  electronic  billing,  they 
have  used  them  for  claim  preparation, 
patient  scheduling  and  other  aspects  of 
their  practice. 

We  estimate  that  at  a  maximum,  the 
remaining  total  of  25,676  (25  percent  of 
102,704)  providers,  physicians, 
practitioners,  and  suppliers  will  obtain 
personal  computers  to  allow  them  to 
submit  their  claims  directly  to  Medicare 
electronically.  A  recent  review  of  ads  in 
Sunday  newspapers  indicated  that 
personal  computers  sufficient  to  meet 
the  mandatory  electronic  claim 
requirement  could  be  obtained  for 
between  $500  to  $1,000  for  hardware 
(personal  computer,  monitor,  printer, 
and  modem).  Billing  software  is 
available  free  or  at  low  cost  (less  than 
$25  for  shipping  and  handling)  from 
Medicare.  At  the  average  rate  of  $750,  it 
would  cost  $19.3  million  to  purchase 
25,676  personal  computer  systems. 
More  expensive  equipment  and 
peripherals  could  be  used,  but  would 
not  be  necessary  for  basic  compliance. 
Therefore,  the  total  maximimi  cost 


should  be  no  higher  than  $26.4  million 
($7.1  million  for  users  of  clearinghouses 
or  billing  services,  and  $19.3  miUion  for 
those  that  obtain  personal  computers). 

Following  the  HIPAA  savings 
calculation  used  in  the  Transaction 
Rule,  but  projected  to  FY  2004  to 
account  for  inflation,  a  savings  of  $615 
per  provider  could  result  in  a  total 
provider  savings  of  approximately  $15.8 
million  (that  is.  25,676  times  $615). 

We  note  that  pages  50353  through 
50359  of  the  August  17,  2000 
transaction  final  rule  for  HIPAA  used  a 
10-year  time  fiame  to  captiu^  the  full 
extent  of  costs  and  savings  that  could  be 
attributed  to  the  use  of  the  transactions 
adopted  under  HIPAA.  Data  from  the 
2000  edition  of  Faulkner  and  Gray's 
"Health  Data  Directory,"  from  a 
Workgroup  for  Electronic  Data 
Interchange  study  report,  and  from  the 
Department  of  Labor  was  used  in  those 
calculations  to  determine  total  claims  in 
the  health  care  industry,  costs  to  use  the 
transactions  electronically,  savings 
expected  to  be  realized,  the  historical 
growth  rate  for  claims  overall  as  well  as 
electronic  claims,  the  percentage  of 
electronic  health  care  claims  nationally 
in  2000,  and  the  anticipated  inflation 
rate  for  the  10-year  period. 

The  RFA  requires  agencies  to  aualyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
govenunent  agencies.  According  to  the 
Small  Business  Administration's 
(SBA's)  data,  approximately  95  percent 
of  offices  of  physicians  are  considered 
small  businesses  (see  the  Small 
Business  Administration's  final  rule 
titled  "Small  Business  Size  Standards, 
Health  Care,"  published  in  the  Federal 
Register  on  November  17,  2000,  65  FR 
69432).  Most  practitioners,  facilities, 
suppliers,  and  other  providers  are  small 
entities  either  because  of  nonprofit 
status  or  because  of  having  revenues  of 
$6  million  to  $29  million  or  less  in  any 
1  year.  For  purposes  of  the  RFA,  all 
physicians,  practitioners,  facilities, 
suppliers,  and  other  health  care 
providers  that  serve  Medicare 
beneficiaries  are  considered  to  be  small 
entities.  However,  as  stated  earlier,  this 
rule  in  and  of  itself  does  not  impose  a 
regulatory  burden.  The  ASCA  mandates 
most  aspects  of  this  rule,  in  particular, 
the  ASCA  requires  Medicare  providers 
to  submit  claims  electronically  and 
stipulates  exceptions  that  will  and  may 
be  granted.  We  did  have  discretion; 
however,  in  setting  conditions  for 
exceptions,  atid  believe  these  exceptions 
reduce  the  biuden  relative  to  the  burden 
that  may  have  been  imposed  by  ASCA 
without  this  enabling  regulation. 


48812  Federal  Register/Vol.  68,  No.  158/Friday,  August  15,  2003 /Rules  and  Regulations 


Individuals!  and  States  are  not 
considered  Ismail  entities.  Therefore,  no 
regulatory  relief  options  are  considered. 
A  rule  has  a  significant  economic 
impact  if  it  exceeds  3-5  percent  of  its 
total  costs  or  revenues  according  to 
criterion  se^  by  the  SBA.  The  statute 
exempts  m^ny  small  firms  from  this 
rulemaking!  Wording  considerable 
relief  to  small  entities.  At  most,  small 
firms  that  ate  not  exempt  will  incur  an 
average  of  either  $69  per  firm  ($7.1 
million/1021,704  firms)  to  contract  out 
their  claim^  filing,  or  purchase 
computer  e^^uipment  at  an  average  net 
cost  of  $133  per  firm  ($750  cost -$615 
savings.)  Therefore,  we  expect  the 
impact  of  tms  rulemaking  to  fall  well 
below  the  SBA  threshold. 

hi  additicii,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals,  lliis  analysis  must  conform  to 
the  provisidns  of  section  604  of  the 
RFA.  For  piirposes  of  section  1102(b)  of 
the  Act,  we  Liefine  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  JOO  beds.  As  indicated 
above,  this  ^le  could  have  an  impact  on 
those  small  rural  hospitals  that  bill 
Medicare  aijd  that  do  not  meet  one  of 
the  exceptions.  However,  we  do  not 
believe  the  Impact  is  significant  since 
the  cost  of  oompliance  is  relatively 
small  ($500  to  $1 ,000)  and  small  rmal 
hospitals  m^y  be  able  to  qualify  for  the 
small  provider  exception.  Therefore,  no 
regulatory  impact  analysis  is  required  as 
the  impact  on  small  rural  hospitals  is 
not  significant. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  or  tribal 
govemmentB,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
interim  final  rule  with  comment  period 
will  not  havte  an  impact  on  State,  local, 
or  tribal  gov  emments  or  on  the  private 
sector.  Instead,  the  primary  impact  on 
State,  local,  or  tribal  governments,  or  the 
private  sectf)r  will  be  that  entities  that 
must  begin  billing  Medicare 
electronically  as  a  result  of  the  ASCA 
are  likely  to|  use  that  capability  to  also 
bill  other  payers  (such  as  State,  local,  or 
tribal  governments  and  the  private 
sector).        j 

Executiva  Order  13132  establishes 
certain  reqiiirements  that  an  agency 
must  meet  when  it  promulgates  a  final 
rule  that  imboses  substantial  direct 
requiremen  costs  on  State  and  local 
governments,  preempts  State  law,  or 


otherwise  has  federalism  implications. 
This  interim  final  rule  with  comment 
period  will  not  have  a  substantial  effect 
on  State  or  local  governments  for  the 
reasons  noted  above. 

B.  Anticipated  Effects 

1.  Effects  on  Beneficiaries,  Physicians, 
Practitioners,  Facilities,  Suppliers,  and 
Other  Health  Care  Providers 

The  anticipated  effects  on  Medicare's 
beneficiaries  will  be  that  additional 
attention  and  services  may  be  provided 
by  their  health  care  physician  because, 
for  example,  electronic  billing  should 
reduce  administrative  paperwork.  (This 
assertion  has  been  made  by  the  medical 
commimity  in  numerous  forums  over 
the  yeiars,  though  documentation  to  this 
effect  is  not  available.) 

The  anticipated  effects  on  the  entities 
required  to  bill  electronically  will 
reduce  or  eliminate  paper  in  their 
administrative  operations,  realizing 
increased  efficiencies  and 
indeterminable  savings.  These  savings 
may  be  increased  by  the  fact  that  the 
Administrative  Simplification 
provisions  of  HIPAA  mandate  a 
standard  transaction  for  electronic  claim 
submissions,  and  this  will  facilitate 
electronic  claims  submissions  to  all 
health  care  payers.  At  this  time,  we  do 
not  have  additional  data  to  estimate 
those  savings  to  Medicare  physicians, 
practitioners,  facilities,  suppliers,  and 
other  healthcare  providers.  As 
previously  stated,  there  will  be  a  cost 
incurred  by  those  entities  that  cannot 
satisfy  one  of  the  exceptions  and  would 
be  required  to  bill  Medicare  in 
electronic  form. 

2.  Effects  on  the  Medicareand  Medicaid 
Programs 

Implementation  of  this  interim  final 
rule  with  comment  period  will  result  in 
a  savings  to  the  Medicare  program.  If  the 
FY  2004  projected  paper  claims 
submissions  of  136.2  million  (HHS  FY 
2004  Budget  submission  to  the  Congress 
and  estimated  electronic  media  claims 
rate),  are  reduced  by  half  and  we 
assume  a  savings  of  $1.40  per  claim  as 
a  result,  the  program  could  realize 
administrative  savings  of  over  $95 
million  per  year.  (Note:  The  $1.40  per 
claim  savings  is  the  CMS  estimate  of 
savings  based  upon  a  1990  Industrial 
Engineering  Study,  contracted  by  CMS 
(then  HCFA).  The  study  documented 
that  FI  paper  claims  cost  about  $3.30 
more  to  process  than  electronic  claims 
and,  similarly,  carrier  paper  claims  cost 
about  $1.00  more  to  process  than 
electronic  claims.  Weighing  these 
differences  by  the  2004  workloads  and 


combining  them  )ields  the  $1.40 
estimated  per  claim  savings.) 

We  might  expect  similar  types  of 
savings  for  the  States,  which  administer 
the  Medicaid  Program.  That  is. 
Medicare  providers  who  become 
electronic  billers  due  to  ASCA  may 
decide  to  begin  billing  Medicaid 
electronically  as  well.  However,  this 
woiUd  depend  on  which  of  the  affected 
Medicare  physicians,  practitioners, 
facilities,  suppliers,  and  other 
healthcare  providers  also  bill  Medicaid. 
Again,  the  fact  that  the  Administrative 
Simplification  provisions  of  HIPAA 
mandate  a  standard  transaction  for 
electronic  claim  submissions  will 
facilitate  electronic  claims  submissions 
to  all  health  care  payers. 

C.  Alternatives  Considered 

Section  3  of  ASCA  requires  electronic 
claims  submission  by  those  who  bill 
Medicare.  There  is  little  room  for  us  to 
consider  alternatives,  though  we  expect 
that  public  comment  may  focus  upon 
further  definition  regarding  the 
mandatory  waivers  or  regarding  those 
"unusual  cases"  for  which  the  Secretary 
may  waive  the  mandatory  electronic 
claims  submission  requirement. 

D.  Conclusion 

As  described  above,  this  interim  final 
rule  with  comment  period  establishes 
the  requirements  for  implementing  the 
statutory  provisions  iinder  section  3  of 
the  ASCA.  The  law  requires,  with  few 
exceptions,  that  physicians, 
practitioners,  facilities,  suppliers,  and 
other  health  care  providers  that  bill 
Medicare  must  do  so  electronically. 
Coupled  with  the  electronic  standard 
transaction  requirements  under  HIPAA, 
this  rule  facilitates  greater 
administrative  efficiencies  for  the 
Medicare  program  as  weU  as  for  those 
that  bill  Medicare.  There  will  be  a  cost 
incurred  for  those  entities  that  are 
imable  to  meet  one  of  the  statutory 
exceptions,  but  we  expect  these  initial 
costs  to  be  offset  by  increased 
efficiencies  and  ongoing  lower  costs 
attributable  to  Medicare  claims 
processing. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  the  Office  of 
Management  and  Budget  reviewed  this 
regulation. 

List  of  Subjects  in  42  CFR  Part  424 

Emergency  medical  services,  Health 
facilities,  Heedth  professions.  Medicare, 
Reporting  and  recordkeeping 
requirements. 

■  For  the  reasons  set  forth  in  the 
preamble,  CMS  proposes  to  amend  42 
CFR  chapter  VI  part  424  as  set  forth 
below: 


Federal  Register/Vol.  68,  No.  158/Friday,  August  15.  2003 /Rules  and  Regulations  48813 


PART  424-CONDmONS  FOR 
MEDICARE  PAYMENT 

■  1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

■  2.  In  §  424.32,  add  a  new  paragraph  (d) 
to  read  as  follows: 

§  424.32    Basic  requirements  for  all  claims. 

***** 

(d)  Submission  of  electronic  claims. 

(1)  Definitions.  For  purposes  of  this 
paragraph,  the  following  terms  have  the 
following  meanings: 

(i)  Claim  means  a  transaction  defined 
at  45  CFR  162.1101(a). 

(ii)  Electronic  claim  means  a  claim 
that  is  submitted  via  electronic  media. 
A  claim  submitted  via  direct  data  entry 
is  considered  to  be  an  electronic  claim. 

(iii)  Direct  data  entry  is  defined  at  45 
CFR  162.103. 

(iv)  Electronic  media  is  defined  at  45 
CFR  160.103. 

(v)  Initial  Medicare  claim  means  a 
claim  submitted  to  Medicare  for 
payment  under  Part  A  or  Part  B  of  the 
Medicare  Program  under  title  XVin  of 
the  Act  for  the  first  time  for  processing, 
including  claims  sent  to  Medicare  for 
the  first  time  for  secondary  payment 
piuposes.  Initial  Medicare  claim 
excludes  any  adjustment  or  appeal  of  a 
previously  submitted  claim,  and  claims 
submitted  for  payment  imder  Part  C  of 
the  Medicare  program  under  Title  XVIII 
of  the  Act. 


(vi)  Physician,  practitioner,  facility,  or 
supplier  is  a  Medicare  provider  other 
than  a  provider  of  services. 

(vii)  Provider  of  services  means  a 
provider  of  services  as  defined  in 
section  1861(u)  of  the  Act. 

'  (viii)  Small  provider  of  services  or 
small  supplier  means — 

(A)  A  provider  of  services  with  fewer 
than  25  full-time  equivalent  employees; 
or 

(B)  A  physician,  practitioner,  facility, 
or  supplier  with  fewer  than  10  full-time 
equivalent  employees. 

(2)  Submission  of  electronic  claims 
required.  Except  for  claims  to  which 
paragraph  (d)(3)  or  (d)(4)  of  this  section 
applies,  an  initial  Medicare  claim  may 
be  paid  only  if  submitted  as  an 
electronic  claim  for  processing  by  the 
Medicare  fiscal  intermediary  or  carrier 
that  serves  the  physician,  practitioner, 
facility,  supplier,  or  provider  of 
services.  This  requirement  does  not 
apply  to  any  other  transactions, 
including  adjustment  or  appeal  of  the 
initial  Medicare  claim. 

(3)  Exceptions  to  requirement  to 
submit  electronic  claims.  The 
requirement  of  paragraph  (d)(2)  of  this 
section  is  waived  for  any  initial 
Medicare  claim  when — 

(i)  There  is  no  method  available  for 
the  submission  of  an  electronic  claim. 
This  exception  includes  claims 
submitted  by  Medicare  beneficicuies  and 
situations  in  which  the  standard 
adopted  by  the  Secretary  at  45  FR 
162.1102  does  not  support  all  of  the 
information  necessary  for  payment  of 


the  claim.  The  Secretary  may  identify 
situations  coming  within  this  exception  . 
in  guidance. 

(ii)  The  entity  submitting  the  claim  is 
a  small  provider  or  small  supplier. 

(4)  Unusual  circumstances.  The 
Secretary  may  waive  the  requirement  of 
paragraph  (d)(2)  of  this  section  in  such 
unusual  circumstances  as  the  Secretary 
finds  appropriate.  Unusual 
circumstances  are  deemed  to  exist  in  the 
following  situations: 

(i)  The  submission  of  dental  claims. 

(ii)  There  is  a  service  interruption  in 
the  mode  of  submitting  the  electronic 
claim  that  is  outside  the  control  of  the 
entity  submitting  the  claim,  for  the 
period  of  the  interruption. 

(iii)  On  demonstration,  satisfactory  to 
the  Secretary,  of  other  extraordinary 
circixmstances  precluding  submission  of 
electronic  claims. 

(5)  Effective  date.  This  paragraph  (d) 
is  effective  October  16,  2003,  and 
applies  to  claims  submitted  on  or  after 
October  16,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  April  22,  2003. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  S- 
Medicaid  Services. 

Approved:  August  12,  2003. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  03-20955  Filed  8-14-03;  8:45  am] 
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This  section  o^  the  FEDERAL  REGISTER 
contains  noticts  to  the  putHic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  thase  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 

I 

LOCAL  TELkviSION  LOAN 
GUARANTEE  BOARD 

7  CFR  Parts,2200  and  2201 


RIN  0572-Al 

LOCAL  Television  Loan  Guarantee 
Program 

agency:  local  Television  Loan 
Guarantee  Bi  )ard. 

ACTION:  Prop  osed  rule. 


summary:  T1  e  LOCAL  Television  Loan 
Guarantee  Board  (Board)  is  proposing 
regulations  1 3  implement  the  LOCAL 
Television  Lijan  Guarantee  Program 
(Program  or  LOCAL  TV  Program)  as 
authorized  fa  y  the  Launching  Our 
Communities'  Access  to  Local 
Television  ^ct  of  2000  (the  Act).  Section 
1002  of  the  Act  sets  forth  the  primary 
purpose  of  tie  Act  to  facilitate  access, 
on  a  technologically  neutral  basis  to 
signals  of  locjal  television  stations  for 
households  located  in  Nonserved  Areas 
and  Underse  rved  Areas.  The  Act 
establishes  a  LOCAL  Television  Loan 
Guarantee  BC)ard  (the  Board)  to  approve 
Guarantees  rtiade  imder  the  Act.  The 
Board  is  comprised  of  the  Secretary  of 
the  Treasury!  the  Chairman  of  the  Board 
of  Govemora  of  the  Federal  Reserve 
System,  the  Secretary  of  Agriculture, 
and  the  Secrfetary  of  Commerce,  or  their 
designees. 

This  rule  proposes  to  establish    . 
eligibility  anld  Guarantee  requirements, 
the  applicatibn  and  approval  process,  as 
well  as  the  administration  of  Guarantees 
made  by  thelBoard.  Additionally,  this 
rule  propose^  the  process  through 
which  the  B<iard  will  consider 
applications  I  under  the  priority 
considerations  required  in  the  Act. 

DATES:  Writtfen  comments  must  by 
received  by  (he  LOCAL  Television  Loan 
Guarantee  Board,  or  bear  a  postmark  or 
equivalent,  ao  later  than  September  15, 
2003.  Commpnts  regarding  the 
information  ^d  recordkeeping 
requirement*  must  be  received  by 
October  14.  2003. 


ADDRESSES:  Written  comments  should 
be  addressed  to  Jacqueline  G.  Rosier, 
Secretary,  LOCAL  Television  Loan 
Guarantee  Board,  1400  Independence 
Avenue.  SW.,  STOP  1575,  Room  2919- 
S,  Washington,  DC  20250-1575. 
Telephone  (202)  720-0530;  Facsimile 
(202)  720-2734;  e-maU 
locaItv@rus.  usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  G.  Rosier,  Secretary,  LOCAL 
Television  Loan  Guarantee  Board,  1400 
Independence  Avenue,  SW.,  STOP 
1575,  Room  2919-S,  Washington,  DC 
20250-1575.  Telephone  (202)  720-0530; 
Facsimile  (202)  720-2734;  E-mail 
localtv@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  significant  for 
purposes  of  Executive  Order  12866,  and 
therefore  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(0MB).  In  accordance  with  Executive 
Order  12866,  an  Economic  Impact 
Analysis  was  completed,  outlining  the 
costs  and  benefits  of  implementing  this 
program.  The  complete  analysis  is 
available  from  the  Board  upon  request. 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  The  Board  has  determined  that 
this  rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order,  to  minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Administrative  Procedure  Act 

Pursuant  to  authority  at  5  U.S.C.  553 
(a)(2),  this  rule  related  to  loans  is 
exempt  from  the  rulemaking 
requirements  of  the  Administrative 
Procedure  Act,  5  U.S.C.  551  et  seq., 
including  the  requirement  to  provide 
prior  notice  and  an  opportunity  for 
public  comment. 

Regulatory  Flexibility  Act 

Because  this  rule  is  not  subject  to  a 
requirement  to  provide  prior  notice  and 
an  opport\mity  for  public  comment 
pursuant  to  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  are  inapplicable. 


Information  Collection  alid 
Recordkeeping  Requirements 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35),  the  Board  invites  comments 
on  this  information  collection  for  which 
the  Board  intends  to  request  approval 
from  the  Office  of  Management  and 
Budget  (0MB). 

Comments  on  the  information 
collection  and  recordkeeping 
requirements  in  this  proposed  rule  must 
be  received  by  October  14,  2003. 

Comments  are  invited  on  (a)  whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  on  the  information 
collection  and  recordkeeping 
requirements  in  this  proposed  rule  may 
be  sent  to  F.  Lamont  Heppe,  Jr., 
Director,  Program  Development  and 
Regulatory  Analysis,  Rural  Utilities 
Service,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.  SW..  Stop 
1522,  Room  4034  South  Building, 
Washington,  DC  20250-1522. 

Title:  LOCAL  Television  Loan 
Guarantee  Program. 

Type  of  Request:  New  collection. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  9  hours  per 
response. 

Respondents:  Public  bodies, 
conmiercial  companies,  cooperatives, 
nonprofits,  Indian  tribes,  and  limited 
dividend  or  mutual  associations  and 
must  be  incorporated  or  a  limited 
liability  company. 

Estimated  Number  of  Respondents: 
10. 

Estimated  Number  of  Responses  per 
Respondent:  19.4 

Estimated  Total  Annual  Burden  on 
Respondents:  1 ,830  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks, 
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Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078. 

All  responses  to  this  information 
collection  and  recordkeeping  notice  will 
be  summarized  and  included  in  the 
request  for  OMB  approval.  All 
comments  will  also  become  a  matter  of 
public  record. 

Catalog  of  Federal  Domestic  Assistance 

The  Program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  imder  No.  10.853, 
LOCAL  Television  Loan  Guarantee 
Program.  This  catalog  is  available  on  a 
subscription  basis  from  the 
Superintendent  of  Documents,  the 
Unit^d  States  Government  Printing 
Office.  Washington,  DC  20402. 
Telephone:  (202)  512-1800. 

Executive  Order  12372 

No  intergovernmental  consultation 
with  State  and  local  officials  is  required 
because  this  rule  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
Intergovernmental  Consultation. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provision  of  Title  11  of  tiie  Unfunded 
Mandates  Reform  Act  of  1995)  for  State, 
local,  and  tribal  governments  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995. 

National  Environmental  Policy  Act 

It  has  been  determined  that  this  rule 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969  [42 
U.S.C.  4321  etseq.]  (NEPA),  an 
Environmental  Impact  Statement  is  not 
required.  If  necessary,  Loans  sought  to 
be  guaranteed  under  this  Program  will 
be  assessed  individually  to  determine 
appropriate  compliance  with  NEPA. 

Government  Paperwork  Elimination 
Act 

The  Board  is  committed  to 
compliance  with  the  Government 
Paperwork  Elimination  Act,  which 
requires  Government  agencies  to 
provide  the  public  the  option  of 
submitting  information  or  transacting 
business  electronically  to  the  maximum 
extent  possible. 

Civil  Rights 

The  LOCAL  TV  Board  is  an  equal 
opportunity  lender.  Applicants  are 
required  to  comply  with  regulations  on 


nondiscrimination  and  equal 
emplojrment  opportunity. 

Executive  Order  12630 

This  rule  does  not  contain  policies 
that  have  takings  implications. 

Executive  Order  13132 

This  rule  does  not  contain  policies 
having  federalism  implications 
requiring  preparation  of  a  Federalism 
Summary  Impact  Statement. 

Background 

On  December  21,  2000,  the  President 
signed  Public  Law  106-553,  the  Federal 
Funding  Act  for  Fiscal  Year  2001.  Title 
X  of  Pub.  L.  106-553,  entitled  the 
"Launching  our  Conununities"  Access 
to  Local  Television  Act  of  2000" 
established  the  LOCAL  Television  Loan 
Guarantee  Board  and  authorized  the 
Board  to  guarantee  Loans  to  facilitate 
access,  on  a  technologically  neutral 
basis,  to  signals  of  lo^  television 
stations  for  households  located  in 
Nonserved  Areas  or  Underserved  Areas. 
The  Board  is  comprised  of  the 
Secretaries  of  Agriculture,  Treasury,  and 
Commerce,  and  the  Chair  of  the  Board 
of  Governors  of  the  Federal  Reserve 
System,  or  their  designees.  Individuals 
have  been  designated  as  Board  members 
for  each  of  the  agencies  represented  on 
the  Board.  The  LOCAL  Television  Act 
does  not.  however,  designate  a  chair  of 
the  Board.  Pursuant  to  procedural 
regulations  previously  published  in  the 
Federal  Re^ster  on  December  1 1 ,  2002 
(67  FR  76105),  the  Board  has  chosen  the 
designee  of  the  Secretary  of  the  Treasury 
as  Chair.  The  Board  is  authorized  to 
approve  Guarantees  up  to  80  percent  of 
the  principal  amount  of  up  to  $1.25 
billion  in  Loans.  The  Board's  authority 
to  guarantee  Loans  under  the  Program 
expires  on  the  earlier  of  the  date  the 
Secretary  of  Agriculture  determines  that 
at  least  75  percent  of  Designated  Market 
Areas,  other  than  the  top  40  Designated 
Market  Areas,  have  access  to  Local 
Television  Broadcast  Signals  for 
virtually  all  households  or  December  31. 
2006. 

The  Act  requires  the  issuance  of 
regulations  to  implement  its  provisions. 
Specifically,  the  Act  requires  that  these 
regulations  set  forth:  (1)  The  form  of  any 
application  to  be  submitted  to  the 
Board;  (2)  the  time  periods  for  the 
review  and  consideration  by  the  Board 
of  applications  submitted  to  the  Board, 
as  well  as  any  other  actions  to  be  taken 
by  the  Board  with  respect  to  such 
applications;  (3)  appropriate  safeguards 
against  evasions  of  the  Act;  (4) 
circumstances  in  which  an  Applicant, 
together  with  any  Affiliate  of  an 
Applicant,  shall  be  treated  as  an 


Applicant  for  a  Guarantee;  (5) 
requirements  that  appropriate  parties 
submit  to  the  Board  any  documents  and 
assurances  that  are  required  for  the 
administration  of  the  Act's  provisions; 
(6)  requirements  governing  defaults  on 
Loans  guaranteed  under  the  Act. 
including  the  administration  of  the 
payment  of  guaranteed  amounts  upon 
Default;  and  (7)  other  provisions 
consistent  with  the  Act's  purposes  as 
the  Board  considers  appropriate. 

On  March  14,  2001,  the  Rural  Utilities 
Service  (RUS).  U.S.  Department  of 
Agriculture,  published  in  the  Federal 
Register  a  request  for  public  comment 
and  a  notice  of  public  discussion 
meetings  on  implementing  the 
provisions  of  the  Act  (66  HI  14880). 
This  notice  requested  comments  and 
encouraged  participation  in  informal 
meetings  regarding  the  implementation 
of  the  Act.  RUS  requested  information 
regarding  all  aspects  of  the  Program, 
including  any  financial  and 
technological  implications,  as  well  as 
analyses  of  any  provisions  of  the  Act 
that  may  present  issues  or  problems  in 
implementing  the  Program.  On  April  30, 
2002,  RUS  issued  a  Notice  of  Inquiry 
(NOI)  in  the  Federal  Register  (67  FR 
21216)  seeking  additional  public 
comment  on  the  implementation  of  the 
Act.  Specifically,  the  NOI  was  issued  to 
assess  the  interest  of  eligible  entities  in 
pursuing  application  for  funding  under 
the  Act  taking  into  account:  (1)  The 
recent  commercial  and  regulatory 
developments,  including  pending 
industiy  mergers;  (2)  the  impacts  of  new 
technology  capable  of  providing  local 
TV  signals;  (3)  the  effects  of  the  Satellite 
Home  Viewer  Improvement  Act;  and  (4) 
the  ability  to  accomplish  the  Act's 
objectives  utilizing  current 
appropriations. 

Comments  and  Responses 

RUS  received  nine  written  comments 
in  response  to  its  March  14,  2001, 
request  for  public  comment  and  notice 
of  public  discussion  meetings.  Five  of 
the  nine  commenters  participated  in 
public  discussion  meetings  with  RUS 
and  other  Board  staff. 

RUS  received  three  written  comments 
in  response  to  its  April  30.  2002.  NOI. 

The  twelve  respondents  included: 
satellite  and  internet  services  providers, 
cable,  telecommunications  &  television 
trade  associations,  the  interest  of  rural 
utilities  companies  and  cooperatives, 
TV  station  owners  and  operators,  a  rural 
financial  lender,  a  financial  consultant 
and  a  terrestrial  system  local  TV 
provider. 

RUS  submitted  the  comments  to  the 
Board  and  the  Board  considered  the  oral 
and  written  comiments  as  it  formulated 
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these  regulations  implementing  the 
Program.     | 

The  comments  received  in  response  to 
both  notice*  are  available  on  the  RUS 
Web  site  at:  http://www.usda.gov/rus/ 
telecom/inil  iatlves/ 
index Jnitictives.htm^comment. 

Description  of  Proposed  Rule 

The  LOG/  iL  TV  Act  is  intended  to 
help  spread  local  television  into 
Nonserved  .  \ieas  and  Underserved 
Areas.  The  Act  defines  these  terms  in 
relation  to  the  ability  to  receive  the 
Local  Telev  sion  Broadcast  Signals 
serving  a  pa  rticular  Designated  Market 
Area.  What  :omprises  these  Local 
Television  I  broadcast  Signals  is  not 
defined.  Th  s  proposed  rule  woidd 
define  Loca  Television  Broadcast 
Signals  tocfeate  a  reasonable, 
meaningful,  and  administradvely 
workable  distinction  between 
Nonserved  Areas  and  Underserved 
Areas,  so  that  priority  is  given  to 
Projects  thai  provide  signals  to  areas 
without  access  to  local  signals. 

The  Act  refers  to  signals  (plural).  As 
such,  receiving  a  single  locsd  television 
signal  does  jiot  constitute  access.  The 
various  technologies  used  to  provide  a 
multichaimcl  system  (typically  a  cable 
television  s]  stem  or  a  Direct  Broadcast 
Satellite)  do  not  inherently  dictate  the 
number  of  li  »cal  signals  provided. 
Therefore,  L  ocal  Television  Broadcast 
Signals  mus  t  be  defined  on  .a  different 
basis. 

As  of  Aug  List  15,  2003,  the  Federal 
Communica  tions  Commission  (FCC) 
recognizes  f  )ur  major  national 
television  bi  oadcast  networks  in  its 
rulings.  In  a  idition,  the  Board 
determined  that  it  is  reasonable  to 
define  a  pra  :tical  set  of  "Local 
Television  I  roadcast  Signals"  as  a  set 
most  likely  o  provide  the  local  news, 
weather,  sp<  irts  and  other  programming 
of  loccil  inte  est  that  are  the  reason 
people  need  access  to  local  signals.  As 
such,  the  Be  ard  proposes  a 
technologici  illy  neutral  definition  of 
"Local  Television  Broadcast  Signals"  so 
that  Nonser  red  Areas  and  Underserved 
Areas  are  de  termined  by  whether  that 
area  has  ace  jss  to  the  local  signals  of  the 
major  natioi  lal  television  broadcast 
networks.  F  irther,  the  Act  defines 
"Nonserved  Area"  to  mean  any  area  that 
is  outside  th  e  grade  B  contour  (as 
determined  using  standards  employed 
by  the  FCC)  of  the  Local  Television 
Broadcast  S  gnals  serving  a  particular 
Designated  1  vlarket  Area  and  does  not 
have  access  jto  such  signals  by  any 
commercial!  for  profit,  multichannel 
video  provi(  er.  "Underserved  Area"  is 
defined  in  t  le  Act  to  mean  any  area  that 
is  outside  tt  e  grade  A  contour  (as 


determined  using  standards  employed 
by  the  FCC)  of  the  Local  Television 
Broadcast  Signals  serving  a  particular 
Designated  Market  Area  and  has  access 
to  Local  Television  Broadcast  Signals 
from  not  more  than  one  commercial,  for- 
profit  multichannel  video  provider. 

The  definitions  of  nonserved  area  and 
underserved  area  contained  in  this 
proposed  rule  are  direcUy  from  the  Act. 
We  interpret  these  statutory  definitions 
as  follows  An  area  outside  of  the  grade 
A  contour,  but  within  the  grade  B 
contour,  can  never  be  considered  a 
nonserved  area.  Areas  outside  of  the 
grade  B  contour,  which  by  definition  are 
always  not  included  in  the  grade  A 
contour,  may  be  considered  either  a 
nonserved  area  or  an  underserved  area. 
However,  any  one  geographic  area 
outside  of  the  grade  B  contour  can  never 
be  both  nonserved  and  underserved.  An 
area  outside  of  the  grade  B  contour 
would  be  nonserved  if  it  does  not  have 
access  to  local  television  broadcast 
signals  from  any  conmiercial,  for  profit, 
or  multichannel  video  provider.  An  area 
outside  of  the  grade  B  contour  woidd  be 
underserved  if  it  has  access  to  local 
television  broadcast  signals  from  only 
one  commercial,  for  profit, 
multichannel  video  provider. 

The  LOCAL  TV  Act  requires  the 
Board  to  develop  and  utilize 
underwriting  criteria  to  determine 
which  loans  may  be  eligible  for  a  loan 
guarantee  under  the  Act.  The 
underwriting  criteria  have  been 
embodied  within  these  proposed  rules. 
The  imderwriting  criteria  will  be  posted 
on  die  LOCAL  TV  Web  site  at  http:// 
www.  usda  .gov/rus/Iocaltvboard. 

In  Section  2201.11(g)(2)  of  the 
proposed  nde,  the  Board  proposes  that 
an  Applicant  applying  for  a  guarantee 
for  a  loan  greater  than  some  minimum 
amount  be  required  to  submit  a 
preliminary  credit  rating  opinion  letter 
prepared  by  a  nationally  recognized 
statistical  rating  organization.  The 
proposed  rule  provides  for  a  minimum 
amount  of  $5  million.  The  Board  Is 
interested  in  receiving  comment  on 
where  this  minimum  should  be  set 
within  the  range  of  $5  million  to  $25 
million.  Comments  must  include 
relevant  information  in  support  of  their 
positions. 

These  proposed  rules  implement  the 
requirements  of  the  Act  and  provide  a 
procedure  to  administer  the  Program. 

List  of  Subjects  in  7  CFR  Parts  2200  and 
2201 

Loan  programs — Communications, 
Rural  areas.  Telecommunications, 
Reporting  and  recordkeeping 
requirements. 


For  the  reasons  set  forth  in  the 
preamble,  chapter  XX  of  title  7  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  2200— ACCESS  TO  LOCAL 
TELEVISION  SIGNALS  GUARANTEED 
LOAN  PROGRAM;  GENERAL 
POLICIES  AND  PROCEDURES 

1.  The  authority  citation  for  part  2200 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  1101  et  seq.;  Pub.  L. 
106—553;  Pv'.b.  L.  107-171. 

2.  The  title  of  part  2200  is  proposed 
to  be  revised  to  read  as  set  out  above. 

3.  Section  2200.1  is  proposed  to  be 
amended  by  adding  a  new  paragraph  (d) 
to  read  as  follows: 

§2200.1     Definitions. 

***** 

(d)  Person  means  any  individual, 
corporation,  cooperative,  partnership, 
joint  venture,  association,  joint-stock 
company,  limited  liability  company  or 
partnership,  trust,  unincorporated 
organization,  government  entity,  agency 
or  instrumentality  or  any  subdivision 
thereof. 

4.  Part  2200  is  proposed  to  be 
amended  by  adding  sections  2200.10 
through  2200.12  to  read  as  follows: 

§  2200.1 0    Restrictions  on  lobbying. 

(a)  No  funds  received  through  a  Loan 
guaranteed  under  the  Program  in  this 
chapter  may  be  expended  by  the 
recipient  of  a  Federal  contract,  grant, 
loan,  loan  guarantee,  or  cooperative 
agreement  to  pay  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  any  of  the  following  covered 
Federal  actions:  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan  or  loan  Guarantee,  the  entering  into 
of  any  cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  loan 
Guarantee,  or  cooperative  agreement. 

(b)  Each  person  who  requests  or 
receives  from  an  agency  a  commitment 
providing  for  the  United  States  to  insure 
or  guarantee  a  loan  shall  file  with  that 
agency  a  statement,  set  forth  in  the 
application  form,  whether  that  person 
has  made  or  has  agreed  to  make  any 
payment  to  influence  or  attempt  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 


Federal  Register /Vol.  68,  No.  158 /Friday.  August  15,  2003  /  Proposed  Rules 


48817 


connection  with  that  loan  insurance  or 
Guarantee. 

(c)  Each  person  who  requests  or 
receives  from  an  agency  a  commitment 
providing  for  the  United  States  to  insure 
or  guarantee  a  loan  shall  file  with  that 
agency  a  Standard  Form — I.I.L  if  that 
person  has  made  or  has  agreed  to  make 
any  payment  to  influence  or  attempt  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  that  loan  insurance  or 
Guarantee. 

(d)  Each  person  shall  file  a 
certification,  contained  in  the 
application  form,  and  a  disclosure  form 
(Standard  Form — LLL),  if  required,  with 
each  submission  that  initiates  agency 
consideration  of  such  person  for: 

(1)  Award  of  a  Federal  contract,  grant, 
or  cooperative  agreement  exceeding 
$100,000;  or 

(2)  An  award  of  a  Federal  loan  or  a 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan 
exceeding  $150,000. 

(e)  Each  person  shall  file  a 
certification,  and  a  disclosure  form,  if 
required,  upon  receipt  by  such  person 
of: 

(1)  A  Federal  contract,  grant,  or 
cooperative  agreement  exceeding 
$100,000;  or 

(2)  A  Federal  loan  or  a  commitment 
providing  for  the  United  States  to  insure 
or  guarantee  a  loan  exceeding  $150,000, 
unless  such  person  previously  filed  a 
certification,  and  a  disclosure  form,  if 
required,  under  paragraph  (c)  of  this 
section. 

(f)  Each  person  shall  file  a  disclosure 
form  at  the  end  of  each  calendar  quarter 
in  which  there  occurs  any  event  that 
requires  disclosure  or  that  materially 
affects  the  accuracy  of  the  information 
contained  in  any  disclosure  form 
previously  filed  by  such  person  under 
paragraphs  (d)  or  (e)  of  this  section.  An 
event  that  materially  affects  the 
accuracy  of  the  information  reported 
includes: 

(1)  A  cumidative  increase  of  $25,000 
or  more  in  the  amount  paid  or  expected 
to  be  paid  for  influencing  or  attempting 
to  influence  a  covered  Federal  action;  or 

(2)  A  change  in  the  person(s)  or 
individual(s)  influencing  or  attempting 
to  influence  a  covered  Federal  action;  or 

(3)  A  change  in  the  officer(s), 
employee(s),  or  Member(s)  contacted  to 
influence  or  attempt  to  influence  a 
covered  Federal  action. 

§  2200.1 1    Government-wide  determent 
and  suspension  (nonprocurement). 

(a)  Executive  Order  (E.O.)  12549 
provides  that,  to  the  extent  permitted  by 


law.  Executive  departments  and 
agencies  shall  participate  in  a 
govemmentwide  system  for 
nonprocurement  debarment  and 
suspension.  A  person  who  is  debarred 
or  suspended  shall  be  excluded  from 
Federal  financial  and  nonfinancial 
assistance  and  benefits  under  Federal 
programs  and  activities.  Debarment  or 
suspension  of  a  participant  in  a  program 
by  one  agency  shall  have 
govemmentvtdde  effect.  The  Board  shall 
review  the  List  of  Debarred  entities  prior 
to  making  final  loan  Guarantee 
decisions.  Suspension  or  debarment 
may  be  a  basis  for  denying  a  loan 
Guarantee. 

(b)  This  section  applies  to  all  persons 
who  have  participated,  are  currenUy 
participating  or  may  reasonably  be 
expected  to  participate  in  transactions 
under  Federal  nonprocurement 
programs.  For  purposes  of  this  section 
such  transactions  will  be  referred  to  as 
"covered  transactions." 

(1)  Covered  transaction.  For  purposes 
of  this  section,  a  covered  transaction  is 
a  primary  covered  transaction  or  a  lower 
tier  covered  transaction.  Covered 
transactions  at  any  tier  need  not  involve 
the  transfer  of  Federal  funds. 

(i)  Primary  covered  transaction. 
Except  as  noted  in  paragraph  (b)(2)  of 
this  section,  a  primary  covered 
transaction  is  any  nonprocurement 
transaction  between  an  agency  and  a 
person,  regardless  of  type,  including: 
grants,  cooperative  agreements, 
scholarships,  fellowships,  contracts  of 
assistance,  loans,  loan  guarantees, 
subsidies,  insurance,  payments  for 
specified  use,  donation  agreements  and 
any  other  nonprocurement  transactions 
between  a  Federal  agency  and  a  person. 

(ii)  Lower  tier  covered  transaction.  A 
lower  tier  covered  transaction  is: 

(A)  Any  transaction  between  a 
participant  and  a  person  other  than  a 
procurement  contract  for  goods  or 
services,  regardless  of  type,  under  a 
primary  covered  transaction; 

(B)  Any  procurement  contract  for 
goods  or  services  between  a  participant 
and  a  person,  regardless  of  type, 
expected  to  equal  or  exceed  the  Federal 
procurement  small  purchase  threshold 
fixed  at  10  U.S.C.  2304(g)  and  41  U.S.C. 
253(g)  (currentiy  $100,000)  imder  a 
primary  covered  transaction; 

(C)  Any  procurement  contract  for 
goods  or  services  between  a  participant 
and  a  person  under  a  covered 
transaction,  regardless  of  amount,  under 
which  that  person  will  have  a  critical 
influence  on  or  substantive  control  over 
that  covered  transaction.  Such  persons 
may  include  loan  officers  or  chief 
executive  officers  acting  as  principal 


investigators  and  providers  of  federally 
required  audit  services. 

(2)  Exceptions.  The  foUovidng 
transactions  are  not  covered: 

(i)  Statutory  entitiements  or 
mandatory  awards  (but  not  subtier 
awards  thereunder  which  are  not 
themselves  mandatory),  including 
deposited  funds  insured  by  the  Federal 
Government; 

(ii)  Direct  awards  to  foreign 
governments  or  public  international 
organizations,  or  transactions  with 
foreign  governments  or  foreign 
governmental  entities,  public 
international  organizations,  foreign 
government  owned  (in  whole  or  in  part) 
or  controlled  entities,  entities  consisting 
wholly  or  partially  of  foreign 
governments  or  foreign  governmental 
entities; 

(iii)  Benefits  to  an  individual  as  a 
personal  entiUement  without  regard  to 
the  individual's  present  responsibility 
(but  benefits  received  in  an  individual's 
business  capacity  are  not  accepted); 

(iv)  Federal  employment; 

(v)  Transactions  pursuant  to  national 
or  agency-recognized  emergencies  or 
disasters; 

(vi)  Incidental  benefits  derived  from 
ordinary  governmental  operations;  and 

(vii)  Other  transactions  where  the 
application  of  this  section  would  be 
prohibited  by  law. 

(3)  Board  covered  transactions.  This 
section  applies  to  the  Board's  Loan 
Guaremtees,  subcontracts  and 
transactions  at  any  tier  that  are  charges 
as  direct  or  indirect  costs,  regardless  of 
type. 

(c)  Primary  covered  transactions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  are  debarred  or  suspended 
shall  be  excluded  from  primary  covered 
transactions  as  either  participants  or 
principals  throughout  the  Executive 
Branch  of  the  Federal  Government  for 
the  period  of  their  debarment, 
suspension,  or  the  period  they  are 
proposed  for  debarment  under  48  CFR 
part  9,  subpart  9.4.  Accordingly,  no        ' 
agency  shall  enter  into  primary  covered 
transactions  with  such  excluded 
persons  during  such  period,  except  as 
permitted  pursuant  to  paragraph  (1)  of 
this  section. 

(d)  Lower  tier  covered  transactions. 
Except  to  the  extent  prohibited  by  law, 
persons  who  have  been  proposed  for 
debarment  under  48  CFR  part  9,  subpart 
9.4,  debarred  or  suspended  shall  be 
excluded  from  participating  as  either 
participants  or  principals  in  all  lower 
tier  covered  transactions  (see  paragraph 
{b)(l)(ii)  of  this  section  for  the  period  of 
their  exclusion. 
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(e)  Excef  tions.  Debarment  or 
suspension  does  not  affect  a  person's 
eligibility  I  ar: 

(1)  Statulory  entitlements  or 
mandatory  awards  (but  not  subtier 
awards  the  -eunder  which  are  not 
themselves  mandatory),  including 
deposited  J  imds  insured  by  the  Federal 
Govemmei  t; 

(2)  Direci  awards  to  foreign 
govemmen  ts  or  public  international 
organizations,  or  transactions  with 
foreign  governments  or  foreign 
governmental  entities,  public 
intemationil  organizations,  foreign 
govemmen  t  owned  (in  whole  or  in  part) 
or  controlh  d  entities,  and  entities 
consisting  wholly  or  partially  of  foreign 
govemmen  ts  or  foreign  governmental 
entities; 

(3)  Bene!  ts  to  an  individual  as  a 
personal  ei  titlement  without  regard  to 
the  individual's  present  responsibility 
(but  benefit  s  received  in  an  individual's 
business  capacity  are  not  accepted); 

(4)  Feder&I  employment; 

(5)  Transactions  piu-suant  to  national 
or  agency-r  jcognized  emergencies  or 
disasters; 

(6)  Incid(  utal  benefits  derived  from 
ordinary  gc  vemmental  operations;  and 

(7)  Other  transactions  where  the 
application  of  this  section  would  be 
prohibited  jy  law. 

(f)  Persoi  s  who  are  ineligible  are 
excluded  ii  i  accordance  with  the 
applicable  itatutory,  executive  order,  or 
regulatory  j  luthority. 

(g)  Persoi  is  who  accept  voliuitary 
exclusions  ire  excluded  in  accordance 
with  the  tei  ras  of  their  settlements.  The 
Board  shall ,  and  participants  may, 
contact  the  original  action  agency  to 
ascertain  tl  e  extent  of  the  exclusion. 

(h)  The  E  oard  may  grant  an  exception 
permitting  i  debarred,  suspended,  or 
voluntarily  excluded  person,  or  a  person 
proposed  f(  ir  debarment  under  48  CFR 
part  9,  sub|  lart  9.4,  to  participate  in  a 
particxilar  c  overed  transaction  upon  a 
written  det  jrmination  by  the  agency 
head  or  an  mthorized  designee  stating 
the  reason!  ;)  for  deviating  from  the 
Presidentia  policy  established  by 
Executive  Order  12549.  However,  in 
accordance  with  the  President's  stated 
intention  ii  i  the  Executive  Order, 
exceptions  shall  be  granted  only 
infrequently.  Exceptions  shall  be 
reported  in  accordance  with  the 
Executive  ( )rder. 

(i)  Notwi  iistanding  the  debarment, 
suspension ,  proposed  debarment  under 
48  CFR  part  9,  subpart  9.4, 
determinat  on  of  ineligibility,  or 
voluntary  e  xclusion  of  any  person  by  an 
agency,  ag€  ncies  and  participants  may 
continue  cc  vered  transactions  in 
existence  a  the  time  the  person  was 


debarred,  suspended,  proposed  for 
debarment  under  48  CFR  part  9,  subpart 
9.4,  declared  ineligible,  or  voluntarily 
excluded.  A  decision  as  to  the  type  of 
termination  action,  if  any,  to  be  taken 
should  be  made  only  after  thorough 
review  to  ensure  the  propriety  of  the 
proposed  action. 

(j)  Agencies  and  participants  shall  not 
renew  or  extend  covered  transactions 
(other  than  no-cost  time  extensions) 
with  any  person  who  is  debarred, 
suspended,  proposed  for  debarment 
under  48  CFR  part  9,  subpart  9.4, 
ineligible  or  volimtary  excluded,  except 
as  provided  in  paragraph  (h)  of  this 
section. 

(k)  Except  as  permitted  under 
paragraphs  (h)  or  (i)  of  this  section,  a 
participant  shall  not  knowingly  do 
business  under  a  covered  transaction 
with  a  person  who  is: 

(1)  Debarred  or  suspended; 

(2)  Proposed  for  debarment  luider  48 
CFR  part  9,  subpart  9.4;  or 

(3)  hieligible  tor  or  voluntarily 
excluded  from  the  covered  transaction. 

(1)  Violation  of  the  restriction  luider 
paragraph  (k)  of  this  section  may  result 
in  disallowance  of  costs,  annulment  or 
termination  of  award,  issuance  of  a  stop 
work  order,  debarment  or  suspension,  or 
other  remedies  as  appropriate. 

(m)  A  participant  may  rely  upon  the 
certification  of  a  prospective  participant 
in  a  lower  tier  covered  transaction  that 
it  and  its  principals  are  not  debarred, 
suspended,  proposed  for  debarment 
imder  48  CFR  part  9,  subpart  9.4, 
ineligible,  or  volimtarily  excluded  from 
the  covered  transaction,  imless  it  knows 
that  the  certification  is  erroneous.  An 
agency  has  the  biuden  of  proof  that  a 
participant  did  knowingly  do  business 
with  a  person  that  filed  an  erroneous 
certification. 

§  2200.1 2    Freedom  of  Information  Act. 

(a)  Definitions.  All  terms  used  in  this 
section,  which  are  defined  in  5  U.S.C. 
551  or  5  U.S.C.  552  shall  have  the  same 
meaning  in  this  section.  In  addition  the 
following  definitions  apply  to  this 
section: 

(1)  FOIA,  as  used  in  this  section, 
means  the  "Freedom  of  Information 
Act,"  as  amended,  5  U.S.C.  552. 

(2)  Commercial  use  request  means  a 
request  from  or  on  behalf  of  one  who 
seeks  information  for  a  use  or  purpose 
that  furthers  the  commercial,  trade,  or 
profit  interests  of  the  requester  or  the 
person  on  whose  behalf  the  request  is 
made. 

(3)  Direct  costs  mean  those 
expenditures  that  the  Board  actually 
incius  in  searching  for,  reviewing,  and 
duplicating  documents  in  response  to  a 
request  made  imder  paragraph  (c)  of  this 


section.  Direct  costs  include,  for 
example,  the  labor  costs  of  the  employee 
performing  the  work  (the  basic  rate  of 
pay  for  the  employee,  plus  16  percent  of 
that  rate  to  cover  benefits).  Not  included 
in  direct  costs  are  overhead  expenses 
such  as  the  costs  of  space  and  heating 
or  lighting  of  the  facility  in  which  the 
records  are  kept. 

(4)  Duplication  means  the  process  of 
making  a  copy  of  a  dociunent  in 
response  to  a  request  for  disclosiu^  of 
records  or  for  inspection  of  original 
records  that  contain  exempt  material  or 
that  otherwise  cannot  be  inspected 
directly.  Among  others,  such  copies 
may  take  the  form  of  paper,  microfilm, 
audiovisual  materials,  or  machine- 
readable  documentation  (e.g.,  magnetic 
tape  or  disk). 

(5)  Educational  institution  means  a 
preschool,  a  public  or  private 
elementary  or  secondary  school,  or  an 
institution  of  undergraduate  higher 
education,  graduate  higher  education, 
professional  education,  or  an  institution 
of  vocational  education  that  operates  a 
program  of  scholarly  research. 

(6)  Noncommercial  scientific 
institution  refers  to  an  institution  that  is 
not  operated  on  a  "commercial"  basis 
(as  that  term  is  used  in  this  section)  and 
which  is  operated  solely  for  the  purpose 
of  conducting  scientific  research,  the 
results  of  which  are  not  intended  to 
promote  any  particidar  product  or 
industry. 

(7)  News  means  information  about 
ciuxent  events  or  that  would  be  of 
ciurent  interest  to  the  public.  Examples 
of  news  media  entities  include,  but  are 
not  limited  to,  television  or  radio 
stations  broadcasting  to  the  public  at 
large,  and  publishers  of  newspapers  and 
other  periodicals  (but  only  in  those 
instances  when  they  can  qualify  as 
disseminators  of  "news")  who  make 
their  products  available  for  purchase  or 
subscription  by  the  general  public. 
"Freelance"  joiunalists  may  be  regarded 
as  working  for  a  news  organization  if 
they  can  demonstrate  a  solid  basis  for 
expecting  publication  through  that 
organization,  even  though  not  actually 
employed  by  it. 

(8)  Representative  of  the  news  media 
means  any  person  actively  gathering 
news  for  an  entity  that  is  organized  and 
operated  to  publish  or  broadcast  news  to 
the  general  public. 

(9)  Review  means  the  process  of 
examining  documents,  located  in 
response  to  a  request  for  access,  to 
determine  whether  any  portion  of  a     * 
dociunent  is  exempt  information.  It 
includes  doing  all  that  is  necessary  to 
excise  the  documents  and  otherwise  to 
prepare  them  for  release.  Review  does 
not  include  time  spent  resolving  general 


legal  or  policy  issues  regarding  the 
application  of  exemptions. 

(10)  Search  means  the  process  of 
looking  for  material  that  is  responsive  to 
a  request,  including  page-by-page  or ' 
line-by-line  identification  within 
documents.  Searches  may  be  done 
manually  or  by  computer. 

(b)  Records  available  for  public 
inspection  and  copying.  (1)  Types  of 
records  made  available.  "The 
information  in  this  section  is  furnished 
for  the  guidance  of  the  public  and  in 
compliance  with  the  requirements  of  the 
FOIA.  This  section  sets  forth  the 
procediu^s  the  Board  follows  to  make 
publicly  available  the  materials 
specified  in  5  U.S.C.  552(a)(2).  These 
materials  shall  be  made  available  for 
inspection  and  copjdng  at  the  Board's 
offices  pursuant  to  5  U.S.C.  552(a)(2). 
Information  routinely  provided  to  the 
public  as  part  of  a  regular  Board  activity 
(for  example,  press  releases)  may  be 

'  provided  to  the  public  without 
following  this  section. 

(2)  Reading  room  procedures. 
Information  available  imder  this  section 
is  available  for  inspection  and  copying, 
from  9  a.m.  to  5  p.m.  weekdays,  at  1400 
Independence  Avenue,  SW., 
Washington,  DC. 

(3)  Electronic  records.  Information 
available  under  this  section  shall  also  be 
available  on  the  Board's  Web  site  foimd 
at  www.usda.gov/rus/localtvboard. 

(c)  Records  available  to  the  public  on 
request.  (1)  Types  of  records  made 
available.  All  records  of  the  Board  that 
are  not  available  under  paragraph  (b)  of 
this  section  shall  be  made  available 
upon  request,  pursuant  to  the 
procedures  in  this  section  and  the 
exceptions  set  forth  in  the  FOIA. 

(2)  Procedures  for  requesting  records. 
A  request  for  records  shall  reasonably 
describe  the  records  in  a  way  that 
enables  the  Board's  staff  to  identify  and 
produce  the  records  with  reasonable 
effort  and  without  unduly  burdening  or 
significanUy  interfering  with  any  of  the 
Board's  operations.  The  request  shall  be 
submitted  in  writing  to  the  Secretary  of 
the  Board  at  LOCAL  Television  Loan 
Guarantee  Board,  1400  Independence 
Avenue,  SW.,  STOP  1575,  Room  2919- 
S,  Washington,  DC  20250-1575,  or  sent 
by  facsimile  to  the  Secretary  of  the 
Board  at  (202)  720-2734.  The  request 
shall  be  clearly  marked  FREEDOM  OF 
INFORMA  TION  ACT  REQUEST. 

(3)  Contents  of  request.  The  request 
shall  contain  the  following  information: 

(i)  The  name  and  address  of  the 
requester,  and  the  telephone  number  at 
which  the  requester  can  be  reached 
during  normal  business  hours; 

(ii)  Whether  the  requested 
information  is  intended  for  conunercial 


use,  or  whether  the  requester  represents 
an  educational  or  noncommercial 
scientific  institution,  or  news  media; 

(iii)  A  statement  agreeing  to  pay  the 
applicable  fees,  or  a  statement 
identifying  any  fee  limitation  desired,  or 
a  request  for  a  waiver  or  reduction  of 
fees  that  satisfies  paragraph  (f)  of  this 
section. 

(d)  Processing  requests.  (1)  Priority  of 
responses.  The  date  of  receipt  for  any 
request,  including  one  that  is  addressed 
incorrectiy  or  that  is  referred  to  the 
Board  by  another  agency,  is  the  date  the 
Secretary  of  the  Board  actually  receives 
the  request.  The  Secretary  of  the  Board 
shall  normally  process  requests  in  the 
order  they  are  received.  However,  in  the 
Secretary  of  the  Board's  discretion,  the 
Board  may  use  two  or  more  processing 
tracks  by  distinguishing  between  simple 
and  more  complex  requests  based  on  the 
number  of  pages  involved,  or  some 
other  measure  of  the  amount  of  work 
and/or  time  needed  to  process  the 
request,  and  whether  the  request 
qualifies  for  expedited  processing  as 
described  in  paragraph  (d)(2)  of  this 
section.  When  usiiig  multitrack 
processing,  the  Secretary  of  the  Board 
may  provide  requesters  in  the  slower 
track(s)  with  an  opportunity  to  limit  the 
scope  of  their  requests  in  order  to 
qualify  for  faster  processing.  The 
Secretary  of  the  Board  shall  contact  the 
requester  by  telephone  or  by  letter, 
whichever  is  most  efficient  in  each  case. 

(2)  Expedited  processing,  (i)  A  person 
may  request  expedited  access  to  records 
by  submitting  a  statement,  certified  to 
be  true  and  correct  to  the  best  of  that 
person's  knowledge  and  belief,  that 
demonstrates  a  compelling  need  for  the 
records,  as  defined  in  5  U.S.C. 
552(a)(6){E)(v). 

(ii)  The  Secretary  of  the  Board  shall 
notify  a  requester  of  the  determination 
whether  to  grant  or  deny  a  request  for 
expedited  processing  vdthin  ten 
working  days  of  receipt  of  the  request. 
If  the  Secretary  of  the  Board  grants  the 
request  for  expedited  processing,  the 
Board  shall  process  the  request  for 
access  to  information  as  soon  as 
practicable.  If  the  Secretary  of  the  Board 
denies  a  request  for  expedited 
processing,  the  requester  may  file  an 
appeal  piusuant  to  the  procedures  set 
forth  in  paragraph  (e)  of  this  section, 
and  the  Board  shall  respond  to  the 
appeal  vdthin  twenty  days  after  the 
appeal  was  received  by  the  Board. 

(3)  Time  limits.  The  time  for  response 
to  requests  shall  be  20  working  days, 
except: 

(i)  In  the  case  of  expedited  treatment 
under  paragraph  {d)(2)  of  this  section; 


(ii)  Where  the  running  of  such  time  is 
suspended  for  payment  of  fees  pursuant 
to  paragraph  (f)(2)(ii]  of  this  section; 

(iii)  Where  the  estimated  charge  is 
less  than  $250,  and  the  requester  does 
not  guarantee  payment  pursuant  to 
paragraph  (f)(2)(i)  of  this  section;  or 

(iv)  In  unusual  circumstances,  as 
defined  in  5  U.S.C.  552(a)(6)(B)(iii),  the 
time  limit  may  be  extended  for  a  period 
of  time  not  to  exceed  10  working  days 
as  provided  by  written  notice  to  the 
requester,  setting  forth  the  reasons  for 
the  extension  and  the  date  on  which  a 
determination  is  ex{}ected  to  be 
dispatched;  or  such  alternative  time 
period  as  mutually  agreed  to  by  the 
Secretary  of  the  Board  and  the  requester 
when  the  Secretary  of  the  Board  notifies 
the  requester  that  the  request  cannot  be 
processed  in  the  specified  time  limit. 

(4)  Response  to  request.  In  response  to 
a  request  that  satisfies  paragraph  (c)  of 
this  section,  an  appropriate  search  shall 
be  conducted  of  records  in  the  custody 
and  control  of  the  Board  on  the  date  of 
receipt  of  the  request,  and  a  review 
made  of  any  responsive  information 
located.  The  Secretary  of  the  Board  shall 
notify  the  requester  of: 

(i)  The  Secretary  of  the  Board's 
determination  of  the  request  and  the 
reasons  therefor; 

(ii)  The  information  withheld,  and  the 
basis  for  withholding;  and 

(iii)  The  right  to  appeal  any  denial  or 
partial  denial,  pursuant  to  paragraph  (e) 
of  this  section. 

(5)  Referral  to  another  agency.  To  the 
extent  a  request  covers  documents  that 
were  created  by,  obtained  frtim, 
classified  by,  or  is  in  the  primary 
interest  of  another  agency,  the  Secretary 
of  the  Board  may  refer  the  request  to 
that  agency  for  a  direct  response  by  that 
agency  and  inform  the  requester 
promptiy  of  the  referral.  The  Secretary 
of  the  Board  shall  consult  with  another 
Federal  agency  before  responding  to  a 
requester  if  the  Board  receives  a  request 
for  a  record  in  which: 

(i)  Another  Federal  agency  subject  to 
the  FOIA  has  a  significant  interest,  but 
not  the  primary  interest;  or 

(ii)  Another  Federal  agency  not 
subject  to  the  FOIA  has  the  primary 
interest  or  a  significant  interest. 
Ordinarily,  the  agency  that  originated  a 
record  will  be  presumed  to  have  the 
primary  interest  in  it. 

(6)  Providing  responsive  records,  (i)  A 
copy  of  records  or  portions  of  records 
responsive  to  the  request  shall  be  sent 
to  the  requester  by  regular  U.S.  mail  to 
the  address  indicated  in  the  request, 
unless  the  requester  elects  to  take 
delivery  of  the  documents  at  the  Board's 
Freedom  of  Information  Office  or  makes 
other  acceptable  arrangements,  or  the 
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Secretary  of  the  Board  deems  it 
appropriata  to  send  the  dociunents  by 
another  meians.  The  Secretary  of  the 
Board  shall  provide  a  copy  of  the  record 
in  any  fom^  or  format  requested  if  the 
record  is  refadily  reproducible  in  that 
form  or  format,  but  the  Secretary  of  the 
Board  neeq  not  provide  more  than  one 
copy  of  an^  record  to  a  re<mester. 

fii)  The  Secretary  of  the  Board  shall 
provide  ani  reasonably  segregable 
portion  of  a  record  that  is  responsive  to 
the  requestjafter  deleting  those  portions 
that  are  exampt  under  the  FOIA  or  this 
section.      I 

(iii)  Except  where  disclostue  is 
expressly  prohibited  by  statute, 
regulation,  pr  order,  the  Secretary  of  the 
Board  may  authorize  the  release  of 
records  thai  are  exempt  from  mandatory 
disclosure  whenever  the  Board  or 
designated  Board  members  determine 
that  there  ^f  ould  be  no  foreseeable  harm 
in  such  distlos\u%. 

(iv)  The  Board  is  not  required  in 
response  ta  the  request  to  create  records 
or  otherwise  to  prepare  new  records. 

(7)  Prohibition  against  disclosure. 
Except  as  pi'ovided  in  this  part,  no 
officer,  employee,  or  agent  of  the  Board 
shall  disclose  or  permit  the  disclosure  of 
any  uupub|ished  information  of  the 
Board  to  aiiy  person  (other  than  Board 
officers,  employees,  or  agents  properly 
entitled  to  such  information  for  the 

Tie  of  official  duties),  unless 
Ji  law. 

(e)  Appeals.  (1)  Any  person  denied 
access  to  Beard  records  requested  imder 
paragraph  Qc)  of  this  section,  denied 
expedited  processing  under  paragraph 

ction,  or  denied  a  waiver  of 
aragraph  (f)  of  this  section 
itten  appeal  within  30 
s  after  the  date  of  such 
the  Board.  The  written 
prominently  display  the 
DOM  OF  INFORMA  TION 
on  the  first  page,  and 
shall  be  adjAressed  to  Chairman  of  the 
Board,  LOuAL  Television  Loan 
Guarantee  Board,  1400  Independence 
Avenue,  Sw.,  STOP  1575,  Room 
2919-S,  Washington,  DC  20250-1575, 
or  sent  by  fecsimile  to  (202)  720-2734. 
The  appeal  shall  include  a  copy  of  the 
original  request,  the  initial  denial,  if 
any,  and  a  statement  of  the  reasons  why 
the  requested  records  should  be  made 
available  a^d  why  the  initial  denial  was 
in  error.      I 

(2)  The  Qhairman  of  the  Board  shall 
make  a  determination  regarding  any 
appeal  within  20  working  days  of  actual 
receipt  of  the  appeal,  and  the 
determination  letter  shall  notify  the 
appealing  party  of  the  right  to  seek 
judicial  revaew  in  the  event  of  denial. 

(f)  Fee  sc  iedules  and  waiver  of  fees. 


periorman 
required  b 


(d)  of  this 
fees  under 
may  file  a 
calendar  d 
denial  wi 
appeal  sha 
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(1)  Fee  schedule.  The  fees  applicable 
to  a  request  for  records  pursuant  to 
paragraph  (c)  of  this  section  are  set  forth 
in  the  uniform  fee  schedule  at  the  end 
of  this  paragraph  (f). 

(i)  Search.  (A)  Search  fees  shall  be 
charged  for  all  requests  other  than 
requests  made  by  educational 
institutions,  noncommercial  scientific 
institutions,  or  representatives  of  the 
news  media,  subject  to  the  limitations  of 
paragraph  (f)(l)(iv)  of  this  section.  The 
Secretary  of  the  Board  shall  charge  for 
time  spent  searching  even  if  no 
responsive  record  is  located  or  if  the 
Secretary  of  the  Board  withholds  the 
record(s)  located  as  entirely  exempt 
from  disclosiue. 

Search  fees  shall  be  the  direct  costs  of 
conducting  the  search  by  the  involved 
employees. 

(B)  For  computer  searches  of  records, 
requesters  will  be  charged  the  direct 
costs  of  conducting  the  search,  although 
certain  requesters  (as  provided  in 
paragraph  (f)(3)  of  this  section)  will  be 
charged  no  search  fee  and  certain  other 
requesters  (as  provided  in  paragraph 
(f)(3))  are  entitled  to  the  cost  equivalent 
of  two  hours  of  manual  search  time 
without  charge.  These  direct  costs 
include  the  costs,  attributable  to  the 
search,  of  operating  a  central  processing 
unit  and  operator/programmer  salary. 

(ii)  Duplication.  Duplication  fees  will 
be  charged  to  all  requesters,  subject  to 
the  limitations  of  paragraph  (f)(l)(iv)  of 
this  section.  For  a  paper  photocopy  of 
a  record  (no  more  than  one  copy  of 
which  need  be  supplied],  the  fee  shall 
be  15  cents  per  page.  For  copies 
produced  by  computer,  such  as  tapes  or 
printouts,  the  Secretary  of  the  Board 
shall  charge  the  direct  costs,  including 
operator  time,  of  producing  the  copy. 
For  other  forms  of  duplication,  the 
Secretary  of  the  Board  will  charge  the 
direct  costs  of  that  duplication. 

(iii)  Review.  Review  fees  shall  be 
charged  to  requesters  who  make  a 
commercial  use  request.  Review  fees 
shaU  be  charged  only  for  the  initial 
record  review — the  review  done  when 
the  Secretary  of  the  Board  determines 
whether  an  exemption  applies  to  a 
particular  record  at  the  initial  request 
level.  No  charge  will  be  made  for  review 
at  the  administrative  appeal  level  for  an 
exemption  already  applied.  However, 
records  withheld  under  an  exemption 
that  is  subsequently  determined  not  to 
apply  may  be  reviewed  again  to 
determine  whether  any  other  exemption 
not  previously  considered  applies,  and 
the  costs  of  that  review  are  chargeable. 
Review  fees  shall  be  the  direct  costs  of 
conducting  the  review  by  the  involved 
employees. 


(iv)  Limitations  on  charging  fees.  (A) 
No  search  fee  will  be  charged  for 
requests  by  educational  institutions, 
noncommercial  scientific  institutions, 
or  representatives  of  the  news  media. 

(B)  No  search  fee  or  review  fee  will  be 
charged  for  a  quarter-hour  period  unless 
more  than  half  of  that  period  is  required 
for  search  or  review. 

(C)  Whenever  a  total  fee  calculated 
imder  this  paragraph  is  $25  or  less  for 
any  request,  no  fee  will  be  charged. 

(D)  For  requesters  other  than  those 
seeking  records  for  a  commercial  use,  no 
fee  will  be  charged  unless  the  cost  of 
search  in  excess  of  two  hours  plus  the 
cost  of  duplication  in  excess  of  100 
pages  totals  more  than  $25. 

(2)  Payment  procedures.  All  persons 
requesting  records  pursuant  to 
paragraph  (c)  of  this  section  shall  pay 
the  applicable  fees  before  the  Secretary 
of  the  Board  sends  copies  of  the 
requested  records,  imless  a  fee  waiver 
has  been  granted  pursuant  to  paragraph 
(f)(6)  of  this  section.  Requesters  must 
pay  fees  by  check  or  money  order  made 
payable  to  the  Treasury  of  the  United 
States. 

(i)  Advance  notification  of  fees.  If  the 
estimated  charges  are  likely  to  exceed 
$25,  the  Secretary  of  the  Board  shall 
notify  the  requester  of  the  estimated 
amoiuit,  unless  the  requester  has 
indicated  a  willingness  to  pay  fees  as 
high  as  those  anticipated.  Upon  receipt 
of  such  notice,  the  requester  may  confer 
with  the  Secretary  of  the  Board  to 
reformulate  the  request  to  lower  the 
costs.  The  processing  of  the  request 
shall  be  suspended  imtil  the  requester 
provides  the  Secretary  of  the  Board  with 
a  written  guarantee  that  payment  will  be 
made  upon  completion  of  the 
processing. 

(ii)  Advance  payment.  The  Secretary 
of  the  Board  shall  require  advance 
payment  of  any  fee  estimated  to  exceed 
$250.  The  Secretary  of  the  Board  shall 
also  require  full  payment  in  advance 
where  a  requester  has  previously  failed 
to  pay  a  fee  in  a  timely  fashion.  If  an 
advance  payment  of  an  estimated  fee 
exceeds  the  actual  total  fee  by  $1  or 
more,  the  difference  shall  be  refunded  to 
the  requester.  The  time  period  for 
responding  to  requests  imder  paragraph 
(d)(4)  of  this  section,  and  the  processing 
of  the  request  shall  be  suspended  until 
the  Secretary  of  the  Board  receives  the 
required  payment. 

(iii)  Late  charges.  The  Secretary  of  the 
Board  may  assess  interest  charges  when 
fee  payment  is  not  made  within  30  days 
of  the  date  on  which  the  billing  was 
sent.  Assessment  of  such  interest  will 
commence  on  the  31st  day  following  the 
day  on  which  the  billing  was  sent. 


Interest  is  at  the  rate  prescribed  in  31 
U.S.C.  3717. 

(3)  Categories  of  uses.  The  fees 
assessed  depend  upon  the  fee  category. 
In  determining  which  category  is 
appropriate,  the  Secretary  of  the  Board 
shall  look  to  the  identity  of  the  requester 
and  the  intended  use  set  forth  in  the 
request  for  records.  Where  a  requester's 
description  of  the  use  is  insufficient  to 
make  a  determination,  the  Secretary  of 
the  Board  may  seek  additional 
clarification  before  categorizing  the 
request. 

fi)  Commercial  use  requester.  The  fees 
for  search,  duplication,  and  review 
apply  when  records  are  requested  for 
commercial  use. 

(ii)  Educational,  non-commercial 
scientific  institutions,  or  representatives 
of  the  news  media  requesters.  The  fees 
for  duplication  apply  when  records  are 
not  sought  for  commercial  use,  and  the 
requester  is  a  representative  of  the  news 
media  or  an  educational  or 
noncommercial  scientific  institution, 
whose  piupose  is  scholarly  or  scientific 
research.  The  first  100  pages  of 
duplication,  however,  will  be  provided 
free. 

(iii)  All  other  requesters.  For  all  other 
requests,  the  fees  for  search  and 
duplication  apply.  The  first  two  hours 
of  search  time  and  the  first  100  pages  of 
duplication,  however,  will  be  provided 
bee. 

(4)  Nonproductive  search.  Fees  for 
search  may  be  charged  even  if  no 
responsive  documents  are  found.  Fees 
for  search  and  review  may  be  charged 
even  if  the  request  is  denied. 

(5)  Aggregated  requests.  A  requester 
may  not  file  multiple  requests  at  the 
same  time,  solely  in  order  to  avoid 
payment  of  fees.  If  the  Secretary  of  the 
Board  reasonably  believes  that  a 
requester  is  separating  a  request  into  a 
series  of  requests  for  the  purpose  of 
evading  the  assessment  of  fees  or  that 
several  requesters  appear  to  be  acting 
together  to  submit  multiple  requests 
solely  in  order  to  avoid  payment  of  fees, 
the  Secretary  of  the  Board  may  aggregate 
such  requests  and  charge  accordingly.  It 
is  considered  reasonable  for  the 
Secretary  of  the  Board  to  presume  that 
multiple  requests  by  one  requester  on 
the  same  topic  made  within  a  30-day 
period  have  been  made  to  avoid  fees. 

(6)  Waiver  or  reduction  of  fees.  A 
request  for  a  waiver  or  reduction  of  the 
fees,  and  the  justification  for  the  waiver, 
shall  be  included  with  the  request  for 
records  to  which  it  pertains.  If  a  waiver 
is  requested  and  the  requester  has  not 
indicated  in  writing  an  agreement  to  pay 
the  applicable  fees  if  the  waiver  request 
is  denied,  the  time  for  response  to  die 
request  for  documents,  as  set  forth  in 


imder  paragraph  (d)(4)  of  this  section, 
shall  not  begin  until  a  determination  has 
been  made  on  the  request  for  a  waiver 
or  reduction  of  fees. 

(i)  Standards  for  determining  waiver 
or  reduction.  The  Secretary  of  the  Board 
may  grant  a  waiver  or  reduction  of  fees 
where  it  is  determined  both  that 
disclosure  of  the  information  is  in  the 
public  interest  because  it  is  lil^ely  to 
contribute  significanUy  to  public 
understanding  of  the  operation  or 
activities  of  the  government,  and  that 
the  disclosure  of  information  is  not 
primarily  in  the  commercial  interest  of 
the  requester.  In  making  this 
determination,  the  following  factors 
shall  be  considered: 

(A)  Whether  the  subject  of  the  records 
concerns  the  operations  or  activities  of 
the  government; 

(B)  Whether  disclosure  of  the 
information  is  likely  to  contribute 
significantly  to  public  understanding  of 
government  operations  or  activities; 

(C)  Whether  the  requester  has  the 
intention  and  ability  to  disseminate  the 
information  to  the  public; 

(D)  Whether  the  information  is 
already  in  the  public  domain; 

(E)  Whether  the  requester  has  a 
commercial  interest  that  would  be 
furthered  by  the  disclosure;  and,  if  so, 

(F)  Whether  the  magnitude  of  the 
identified  commercial  interest  of  the 
requester  is  sufficiently  large,  in 
comparison  with  the  public  interest  in 
disclosure,  that  disclosure  is  primarily 
in  the  commercial  interest  of  the 
requester. 

(ii)  Contents  of  request  for  waiver.  A 
request  for  a  waiver  or  reduction  of  fees 
shall  include  a  clear  statement  of  how 
the  request  satisfies  the  criteria  set  forth 
in  paragraph  (f)(6)(i)  of  this  section. 

(iii)  Burden  of  proof.  The  burden  shall 
be  on  the  requester  to  present  evidence 
or  information  in  support  of  a  request 
for  a  waiver  or  reduction  of  fees. 

(iv)  Determination  by  Secretary  of  the 
Board.  The  Secretary  of  the  Board  shall 
make  a  determination  on  the  request  for 
a  waiver  or  reduction  of  fees  and  shall 
notify  the  requester  accordingly.  A 
denial  may  be  appealed  to  the  Board  in 
accordance  with  paragraph  (e)  of  this 
section. 

(7)  Uniform  fee  schedule. 


Service 


Service 

Rale 

(i)  Manual  search 

Actual  salary  rate  of 

employee  involved, 

plus  16  percent  of 

salary  rate. 

(ii)  Computerized 

Actual  direct  cost,  in- 

search. 

cluding  operator 

time. 

(iii)  Ouplication  of 

records: 

(A)  Paper  copy  re- 
production. 

(B)  Other  reproduc- 
tion (e.g..  com- 
puter disk  or 
printout,  micro- 
film, microfiche, 
or  m.icroform). 

(iv)  Review  of  records 
(includes  employee 
fKeparation  for  re- 
lease, i.e.  excising). 


Rate 


$.15  per  page. 

Actual  direct  cost,  in- 
cluding operator 
time. 


Actual  salary  rate  of 
conducting  review, 
plus  16  percent  of 
salary  rate. 


(g)  Request  for  confidential  treatment 
of  business  information.  (1)  Submission 
of  request.  Any  submitter  of  information 
to  the  Board  who  desires  confidential 
treatment  of  business  information 
pursuant  to  5  U.S.C.  552(b)(4)  shall  file 
a  request  for  confidential  treatment  with 
the  Board  at  the  time  the  information  is 
submitted  or  a  reasonable  time  after 
submission. 

(2)  Form  of  request.  Each  request  for 
confidential  treatment  of  business 
information  shall  state  in  reasonable 
detail  the  facts  supporting  the 
commercial  or  financial  nature  of  the 
business  information  and  the  legal 
justification  under  which  the  business 
information  should  be  protected. 
Conclusory  statements  that  release  of 
the  information  would  cause 
competitive  harm  generally  will  not  be 
considered  sufficient  to  justify 
confidential  treatment. 

(3)  Designation  and  separation  of 
confidential  material.  All  information 
considered  confidential  by  a  submitter 
shall  be  clearly  designated 

'  'PROPRIETAR  r '  or  "BUSINESS 
CONFIDENTIAL"  in  the  submission  and 
separated  from  information  for  which 
confidential  treatment  is  not  requested. 
Failure  to  segregate  confidential 
commercial  or  financial  information 
from  other  material  may  result  in  release 
of  the  nonsegregated  material  to  the 
public  without  notice  to  the  submitter. 

(h)  Request  for  access  to  confidential 
commercial  or  financial  information.  (1) 
Request  for  confidential  commercial  or 
financial  information.  A  request  by  a 
submitter  for  confidential  treatment  of 
any  business  information  shall  be 
considered  in  connection  with  a  request 
for  access  to  that  information. 

(2)  Notice  to  the  submitter  (i)  The 
Secretary  of  the  Board  shall  notify  a 
submitter  who  requested  confidential 
treatment  of  information  pursuant  to  5 
U.S.C.  552(b)(4),  of  the  request  for 
access. 

(ii)  Absent  a  request  for  confidential 
treatment,  the  Secretary  of  the  Board 
may  notify  a  submitter  of  a  request  for 
access  to  submitter's  business 
information  if  the  Secretary  of  the  Board 
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reasonably  believes  that  disclosure  of 
the  informaiion  may  cause  substantial 
competitive  harm  to  the  submitter. 

(iii)  The  notice  given  to  the  submitter 
by  mail,  retnm  receipt  requested,  shall 
be  given  as  soon  as  practicable  after 
receipt  of  tlje  request  for  access,  and 
shall  descripe  the  request  and  provide 
the  submitt*r  seven  working  days  from 
the  date  of  notice,  to  submit  written 
objections  to  disclosure  of  the 
information!  Such  statement  shall 
specify  all  g-ounds  for  withholding  any 
of  the  infontiation  and  shall 
demonstrate  why  the  information  which 
is  considerejd  to  be  commercial  or 
financial  information,  and  that  the 
information]  is  a  trade  secret,  is 
privileged  or  confidential,  or  that  its 
disclosiue  it  likely  to  cause  substantial 
competitivejharm  to  the  submitter.  If  the 
submitter  fails  to  respond  to  the  notice 
within  the  time  specified,  the  submitter 
will  be  cons  idered  to  have  no  objection 
to  the  releas  b  of  the  information. 
Inforraation|a  submitter  provides  under 
this  paragraph  may  itself  be  subject  to 
disclosure  u  nder  the  FOIA. 

(3)  Excepi  ions  to  notice  to  submitter. 
Notice  to  th  s  submitter  need  not  be 
given  if: 

(i)  The  Se  :retary  of  the  Board 
determines  hat  the  request  for  access 
should  be  dmied; 

(ii)  The  re  quested  information 
lawfully  ha!  been  made  available  to  the 
public; 

liii)  Discli  >sure  of  the  information  is 
required  by  law  (other  than  5  U.S.C. 
552);  or 

(iv)  The  submitter's  claim  of 
confidentiality  under  5  U.S.C.  552(b)(4) 
appears  obv  iously  frivolous  or  has 
already  beei  i  denied  by  the  Secretary  of 
the  Board,  except  that  in  this  last 
instance  the  Secretary  of  the  Board  shall 
give  the  sub  Hiittsr  written  Jiotice  of  the 
determinatii  )n  to  disclose  the 
information  at  least  seven  working  days 
prior  to  disclosure. 

(4)  Notice  to  requester.  At  the  same 
time  the  Se<  xetary  of  the  Board  notifies 
the  submittc  ir,  the  Secretary  of  the  Board 
also  shall  notify  the  requester  that  the 
request  is  s;  ibject  to  the  provisions  of 
this  section. 

(5)  Deten  lination  by  Secretary  of  the 
Board.  The  Secretary  of  the  Board's 
determinatii  jn  whether  or  not  to 
disclose  an^  information  for  which 
confidentia]  treatment  has  been 
requested  pursuant  to  this  section  shall 
be  communicated  to  the  submitter  and 
the  requester  immediately.  If  the 
Secretary  ol  the  Board  determines  to 
disclose  tha  business  information  ovet 
the  objection  of  a  submitter,  the 
Secretary  oj  the  Board  shall  give  the 
submitter  v^tten  notice  via  mail,  return 


receipt  requested,  or  similar  means, 
which  shaU  include: 

(i)  A  statement  of  reason(s)  why  the 
submitter's  objections  to  disclosure 
were  not  sustained; 

(ii)  A  description  of  the  business 
information  to  be  disclosed;  and 

(iii)  A  statement  that  the  component 
intends  to  disclose  the  information 
seven  worjcing  days  from  the  date  the 
submitter  receives  the  notice. 

(6)  Notice  of  lawsuit.  The  Secretary  of 
the  Board  shall  promptly  notify  any 
submitter  of  information  covered  by  this 
section  of  the  filing  of  any  suit  against 
the  Board  to  compel  disclosure  of  such 
information,  and  shall  promptly  notify  a 
requester  of  any  suit  filed  against  the 
Board  to  enjoin  the  disclosure  of 
requested  documents. 

5.  Part  2201  is  proposed  to  be  added 
to  read  as  follows: 

PART  2201— LOCAL  TELEVISION 
LOAN  GUARANTEE  PROGRAM- 
PROGRAM  REGULATIONS 

Subpart  A — General 

Sec. 

2201.1     Definitions. 

2201.2-2201.9     [Reserved] 

Subpart  B — Loan  Guarantees 

2201.10  Loan  amount  and  Guarantee 
percentage. 

2201.11  Application  requirements. 

2201.12  Applicant. 

2201.13  Lender. 

2201.14  Eligible  Loan  purposes. 

2201.15  Ineligible  Loan  purposes. 

2201.16  Environmental  requirements. 

2201.17  Submission  of  applications. 

2201.18  Application  selection. 

2201.19  Loan  terms. 

2201.20  Collateral. 

2201.21  Fees. 

2201.22  Issuance  of  Guarantees. 

2201.23  Funding  for  the  Program. 

2201.24  Insurance. 

2201.25  Performance  Agreement. 

2201.26  Lender  standard  of  care. 

2201.27  Assignment  or  transfer  of  Loans. 

2201.28  Participation  in  guaranteed  Loans. 

2201.29  Supplemental  guarantees. 

2201.30  Adjustments. 

2201.31  Indemnification. 

2201.32  Termination  of  obligations. 

2201.33  Defaults 

2201.34  OMB  Control  Number 

Authority:  47  U.S.C.  1101  et  seq.;  Pub.  L. 
106-553;  Pub.  L.  107-171. 

Subpart  A — General 

§2201.1    DefinKions. 

Act  means  Title  X  of  Public  Law  106- 
553,  entitled  the  Launching  our 
Communities'  Access  to  Local 
Television  (LOCAL  TV)  Act  of  2000,  as 
amended. 

Administrator  means  the 
Administrator  of  the  Riucd  Utilities 


Service,  U.S.  Department  of  Agriculture, 
acting  pursuant  to  the  Act  and  on  behalf 
of  the  Board. 

Affiliate  means  any  person  or  entity 
that  controls,  or  is  controlled  by,  or  is 
under  common  control  with,  another 
person  or  entity;  and  may  include  any 
individual  who  is  a  director  or  senior 
management  officer  of  an  Affiliate,  a 
shareholder  controlling  more  than  25 
percent  of  the  voting  securities  of  an 
Affiliate,  or  more  than  25  percent  of  the 
ownership  interest  in  an  Affiliate  not 
organized  in  stock  form. 

Agent  means  that  Lender  authorized 
to  take  such  actions,  exercise  such 
powers,  and  perform  such  duties  on 
behalf  and  in  representation  of  all 
Lenders  party  to  a  Guarantee  of  a  single 
Loan,  as  is  required  by,  or  necessarily 
incidental  to,  the  terms  and  conditions 
of  the  Guarantee. 

Applicant  means  any  party  that  is 
seeking  financing  imder  the  Act  in  order 
to  provide  access  to  Local  Television 
Broadcast  Signals  for  households  in 
Nonserved  Areas  and  Underserved 
Areas. 

Asset  means  anything  owned  by  the 
Applicant  that  has  commercial  or 
exchange  value  including,  but  not 
limited  to,  cash  flows  and  rights  thereto. 

Banking  Institution  means  a  bank  or 
bank  holding  company. 

Board  means  the  LOCAL  Television 
Loan  Guarantee  Board  authorized  by  the 
Act  to  approve  Guarantees  to  facilitate 
access,  on  a  technologically  neutral 
basis,  to  Local  Television  Broadcast 
Signals  for  households  located  in 
Nonserved  Areas  and  Underserved 
Areas. 

Borrower  means  the  entity  liable  for 
the  payment  of  principal  and  interest  on 
any  Loan  guaranteed  luider  the  Act, 
where  such  entity  shall  be  a 
corporation,  partnership,  joint  venture 
trustee  or  government  entity,  agency  op 
instrumentality.  An  individual  cannot 
be  a  Borrower. 

Collateral  means  all  Assets 
economically  pledged  by  the  Applicant, 
any  Affiliate  of  the  Applicant,  or  both 
that  is  required  under  the  provisions  of 
the  Act  or  the  Loan  Documents  to  secure 
the  repayment  of  the  indebtedness  of 
the  Borrower  under  the  Loan 
Documents. 

Default  means  a  failure  by  a  Borrower, 
other  than  a  Payment  Default,  on  its 
obligations  imder  the  Loan  Documents 
which  has  not  been  cured  by  the 
Borrower  or  duly  waived  by  the  Lender 
within  any  applicable  ctu-e  period. 

Designated  Market  Area  (DMA)  means 
an  area  designated  as  such  by  Nielsen 
Media  Research  and  published  in  the 
most  recent  Nielsen  Station  Index 
Directory  and  Nielsen  Station  Index 
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United  States  Television  Household 
Estimates. 

Generally  Accepted  Accounting 
Principles  (GAAP)  means  a  common  set 
of  accounting  standards  and  procedures 
that  are  either  promulgated  by  an 
authoritative  accoimting  rulemaking 
body  or  accepted  as  appropriate  due  to 
wide-spread  application  in  the  United 
States. 

Guarantee  means  the  written 
agreement,  including  all  terms  and 
conditions  and  all  exhibits  thereto, 
guaranteeing  repayment  of  a  specified 
percentage  of  the  principal  of  a  Loan 
pursuant  to  the  Act. 

Guaranteed  Portion  means  the  portion 
of  the  principal  of  a  loan  that  is  subject 
to  the  Guarantee. 

High-Speed  Internet  means  a  data 
connection  to  the  Internet  providing  an 
information  rate  exceeding  200  kilobits 
per  second  (kbps)  in  the  consumer's 
connection  to  the  network  in  at  least 
one  direction,  either  from  the  provider 
to  the  consiuner  (downstream)  or  from 
the  consumer  to  the  provider 
(upstream). 

Lender  means  an  entity  that  has 
committed  to  make  a  Loan  to  an 
Applicant,  where  such  entity  shall  be: 

(1)  An  entity  ciuxently  engaged  in 
commercial  lending  in  the  normal 
course  of  its  business;  or 

(2)  A  nonprofit  corporation,  including 
the  National  Rural  Utilities  Cooperative 
Finance  Corporation,  engaged  primarily 
in  commercial  lending,  but  does  not 
include  any  governmental  entity  or  any 
Affiliate  thereof,  the  Federal 
Agrictdtiiral  Mortgage  Corporation,  any 
institution  supervised  by  the  Office  of 
Federal  Housing  Enterprise  Oversight, 
the  Federal  Housing  Finance  Board,  or 
any  Affiliate  of  such  entities. 

Loon  means  a  Loan  guaranteed 
piu^uant  to  the  Act  and  includes  the 
funds  made  available  to  the  Borrower  by 
the  Lender. 

Loan  Agreement  means  the  contract 
between  the  Lender  and  the  Borrower, 
approved  by  the  Board,  setting  forth  the 
terms  applicable  to  the  Loan. 

Loan  Documents  means  tha  Loan 
Agreement,  Guarantee  and  all  other 
instnunents,  and  all  dociimentation 
between  or  among  the  Lender,  the 
Borrower,  and  the  Board  or 
Administrator,  evidencing  the  making, 
disbursing,  sectuing,  collecting,  or 
otherwise  administering  of  the  Loan. 

Local  Television  Broadcast  Signals 
means  the  television  signals  that  cany 
the  local  network  broadcasts  of  the  four 
major  national  television  broadcast 
networks  as  recognized  by  the  Federal 
Commimications  Commission  (as  of 
August  15,  2003  these  networks  are 
ABC,  CBS,  Fox,  and  NBC).  When  a 


particular  national  television  broadcast 
network  is  carried  by  more  than  one 
broadcaster  in  a  DMA,  the  signal  of  any 
one  of  these  local  broadcasters  will 
t,  qualify  as  the  Local  Television 
Broadcast  Signal  of  the  network  at  that 
location.  In  a  DMA  where  one  or  more 
of  these  networks  do  not  have  a  local 
affiliate,  the  set  of  Local  Television 
Broadcast  Signals  only  includes  the 
local  affiliates  of  the  aforementioned 
networks  that  are  present  in  that  DMA. 
In  areas  not  included  in  a  DMA  but 
under  the  jiuisdiction  of  the  FCC,  an 
appropriate  set  of  Local  Television 
Broadcast  Signals  will  be  determined  on 
a  case-by-case  basis,  subject  to  the 
approval  of  the  Board. 

Net  equity  means  the  value  of  the  total 
Assets  of  arf  entity,  less  the  total 
liabilities  of  that  entity,  as  recorded 
imder  Generally  Accepted  Accoimting 
Principles  for  the  fiscal  quarter  ended 
immediately  prior  to  the  date  on  which 
the  subject  Loan  is  approved. 

Net  Worth  Ratio  means  the  book  value 
of  equity  over  total  Assets. 

Nonserved  Area  means  any  area  that 
is  outside  the  grade  B  contour  (as 
determined  using  standards  employed 
by  the  Federal  Commimications 
Conunission  (FCC))  of  the  Local 
Television  Broadcast  Signals  serving  a 
particular  Designated  Market  Area  and 
does  not  have  access  to  such  signals  by 
any  commercial,  for  profit, 
multichannel  video  provider. 

Offer  of  Guarantee  means  the  Board's 
decision  to  approve  an  application  for, 
and  extend  a  Guarantee  under,  the 
LOCAL  TV  Act. 

Payment  Default  means  any  failure  of 
a  Borrower  to  pay  any  amount  of 
principal  or  interest  on  the  Loan  when 
and  as  due  under  the  Loan  Agreement 
(including,  without  limitation, 
following  any  acceleration  thereunder) 
which  has  not  been  cured  within  any 
applicable  cure  period. 

Payment  Demand  means  a  request,  by 
the  Lender  or  Agent,  foUowring  a 
Pa)Tnent  Default,  in  writing  to  the 
Board,  for  payment  under  die  Guarantee 
in  respect  of  the  defeulted  principal. 

Performance  Agreement  means  the 
written  agreement  between  the 
Administrator  and  the  Borrower  (and 
Lender,  if  applicable),  pursuant  to 
which  the  Borrower  provides  stipulated 
performance  schedules  with  respect  to 
Local  Television  Broadcast  Signals 
provided  through  the  Project. 

Program  means  the  LOCAL  Television 
Loan  Guarantee  Program  (LOCAL  TV 
Program)  established  under  the  Act. 

Project  means  a  proposal  for  the 
acquisition,  improvement, 
enhancement,  construction, 
deployment,  launch,  or  rehabilitation  of 


the  means  to  deliver  Local  Television 
Broadcast  Signals  to  a  Nonserved  Area 
or  Underserved  Area. 

Regulatory  Capital  Ratio  means  tier  1 
and  total  capital  ratios  as  shown  on  a 
Banking  Institution's  balance  sheet. 

Security  means  all  Collateral  required 
by  the  provisions  of  the  Act  or  the  Loan 
Dociunents  to  secure  repayment  of  any 
indebtedness  of  the  Borrower  under  the 
Loan  Documents. 

Separate  Tier  of  Local  Television 
Broadcast  Signals  means  a  category  or 
package  of  services  provided  by  the 
applicant,  to  include  the  Local 
Television  Broadcast  Signals  and  all 
over-the-air  television  broadcast  signals 
carried  pursuant  to  the  must-carry 
requirement  of  the  Communications  Act 
of  1934,  as  amended,  offered  as  a 
distinct  and  separate  service  choice  to 
the  applicant's  subscribers  at  a  specified 
lower  rate  when  compared  to  other 
program  service  choices. 

Term  Sheet  means  an  executed 
agreement  between  the  Applicant  and 
the  Lender  or  Agent  that  sets  forth  the 
key  business  terms  and  conditions  of 
the  proposed  Loan.  Execution  of  this 
agreement  represents  evidence  of  the 
commitment  between  the  Applicant  and 
Lender  or  Agent. 

Underserved  Area  means  any  area 
that  is  outside  the  grade  A  contour  (as 
determined  using  standards  employed 
by  the  Federal  Commimications 
Commission)  of  the  Local  Television 
Broadcast  Signals  serving  a  particular 
Designated  Market  Area  and  has  access 
to  such  signals  from  not  more  than  one 
conunercial,  for  profit,  multichannel 
video  provider. 

Unguaranteed  Portion  means  the 
portion  of  the  principal  of  a  Loan  that 
is  not  covered  by  the  Guarantee. 

§§2201^—2201.9    [RMervwll 
Subpart  B — Loan  Guarantees 

§  2201 .1 0    Loan  amount  and  Guarantee 
parcanta^a. 

(a)  Aggregate  value  of  loans.  The 
aggregate  value  of  all  Loans  for  which 
Guarantees  are  issued  under  the 
Program,  including  the  Unguaranteed 
Portions  of  such  Loans,  may  not  exceed 
$1,250,000,000. 

(b)  Guarantee  percentage.  (1)  A 
Guarantee  approved  by  the  Board  may 
not  exceed  an  amount  equal  to  80 
percent  of  the  principal  amount  of  a 
Loan  made  to  finance  the  acquisition, 
improvement,  enhancement, 
construction,  deployment,  launch,  or 
rehabilitation  of  the  means  by  which 
Local  Television  Broadcast  Signals  are 
delivered  to  a  Nonserved  Area  or 
Underserved  Area; 
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(2)  If  only  a  portion  of  a  Loan  is  meant 
to  achieve  She  purposes  described  in 
paragraph  (b)(1)  of  this  section,  the 
Board  shall  determine  that  portion  of 
the  Loan  n^eant  to  achieve  such  purpose 
and  may  approve  a  Guarantee  in  an 
amoimt  not  exceeding  80  percent  of  that 
portion  of  the  Loan. 

(c)  MJnitium  loan  amount.  The  Board 
will  not  ap  prove  a  Guarantee  for  a  Loan 
in  an  amoi  int  less  than  $1,000,000 
(inclusive  af  both  the  Guaranteed  and 
Unguaranteed  Portions  of  the  Loan). 

(d)  Fornl  of  Guarantee.  The  Board 
shall  adop  a  form  of  Guarantee  to  be 
used  imdei  ■  the  Program,  and  shall 
publish  th( !  Guarantee  on  its  website. 
Modificatii  )ns  to  the  provisions  of  the 
form  of  Gu  Eirantee  must  be  approved 
and  adoptc  d  by  the  Board. 

§  2201 .11    i  Application  requirements. 

A  completed  application  consists  of 
the  foUowi  ag  information: 

(a)  An  ej  ecutive  summary  of  the 
Project.  Th  e  Applicant  must  provide  the 
Board  wit!  a  general  Project  overview 
that  addre!  ses  each  of  the  following  six 
categories: 

(1)  A  gei  eral  overview  of  the  system 
to  be  devel  aped  and  description  of  the 
Project  inc  uding  the  types  of 
equipment  technologies,  and  facilities 
to  be  used; 

(2)  An  63  planation  of  how  the 
Applicant  .vill  provide  Local  Television 
Broadcast  Signals  to  Nonserved  Areas 
and  Under  served  Areas; 

(3)  A  she  rt  description  of  the 
Applicant  ncluding  a  written  narrative 
describing  its  demonstrated  capability 
and  experi  jnce  in  providing  access  to 
Local  Tele  rision  Broadcast  Signals  for 
household  t; 

(4)  An  e:  planation  of  the  total  Project 
cost  incluc  ing  a  breakdown  of  the  Loan 
required  ai  id  the  source  of  funding  for 
the  remain  ier  of  the  Project,  if  a  portion 
of  the  Proj(  ict  is  to  be  paid  with  non- 
Loan  fundi ; 

(5)  The  r  ame  of  the  Lender  or  Agent 
(including  a  listing  of  other 
participating  Lenders,  if  applicable)  and 
a  descriptii  )n  of  the  finemcing  structure 
of  the  prop  osed  Loan;  and 

(6)  A  get  eral  description  of  the 
geographid  area  to  be  served. 

(b)  Backtround  information.  General 
informatio  i  concerning  the  Applicant, 
its  Affiliatf  s,  and  its  Lender  or  Agent, 
including  1 1  description  of  any  financial 
and  contra  :tual  arrangements  among  the 
parties.  Spscific  information  required  of 
all  Applicants  is  as  follows: 

(1)  Evidf  nee  of  legal  authority  and 
existence  c  f  the  applicant.  The 
Applicant  must  provide  evidence  of  its 
legal  exist«  nee  and  authority  to  execute 
the  Loan  E  ociunents  under  the 


X 


proposed  Loan  and  perform  the 
activities  proposed  under  the  Project. 
Such  evidence  must  include  Articles  of 
Incorporation  and  bylaws  for 
incorporated  Applicants;  other  types  of 
Applicants  should  submit  appropriate 
documentation  for  their  forms  of 
organization.  If  the  Applicant  is  a 
special  purpose  entity  (SPE)  formed  for 
the  purpose  of  the  Project,  then  the 
Applicant  must  provide  a  copy  of  the 
Deed  of  Partnership  or  Articles  of 
Organization  for  the  SPE. 

(2)  Affiliates  descriptions.  A  listing  of 
all  Affiliates  of  the  Applicant  including 
a  description  of  the  nature  of  the 
Applicants  relationship  to  each 
Affiliate.  Any  existing  or  proposed 
contractual  arrangements  with  each 
Affiliate  should  be  described. 

(3)  Legal  name.  The  legal  name  and 
form  of  organization  of  the  proposed 
Lender  or  Agent. 

(4)  Cover  Form.  A  signed  copy  of 
Standard  Form  424. 

(c)  A  business  plan.  A  plan, 
satisfactory  to  the  Board,  presenting  in 
detail  the  fundamentals  of  the  business 
and  providing  sufficient  financial  data 
to  indicate  that  the  business  will  be 
economically  sustainable.  The  business 
plan  should  include,  at  a  minimiun: 

(1)  Risk  assessments.  An  assessment 
of  the  risks  related  to  construction, 
performance,  demand,  and  financing 
structure,  including  a  narrative 
statement  detailing  planned  risks 
mitigation  strategies; 

[2]  Plans.  A  comprehensive 
operations  and  maintenance  plan; 

(3)  Economic  and  financial  analysis. 
A  review  of  economic  and  financial 
factors  affecting  the  business  in  general 
and  the  Project  in  particular,  including: 

(i)  The  adequacy  and  stability  of  the 
business'  customer  base; 

(ii)  The  demand  for  services; 

(iii)  The  sensitivity  of  the  business  to 
economic  cycles; 

(iv)  Future  capital  needs; 

(v)  The  adequacy,  competitiveness 
and  affordability  of  service  fees;  and 

(vi)  An  overview  of  the  prevailing 
economic  and  demographic  trends  in 
the  target  service  area. 

(4)  Project  Market  Analysis.  A 
breakdown  of  the  key  elements  of  the 
Project,  including: 

(i)  All  proposed  services  to  be  offered, 
including  High-speed  Internet  Service, 
and  whether  a  Separate  Tier  of  Local 
Television  Broadcast  Signals  will  be 
provided; 

(ii)  The  total  number  of  households, 
by  DMA,  and  by  Nonserved  and 
Underserved  Area,  which  will  have 
access  to  Local  Television  Broadcast 
Signals  under  the  Project; 

(iii)  The  total  number  of  households, 
by  DMA,  and  by  Nonserved  and 


Underserved  Area,  which  will  have 
access  under  the  Project  to  any  other 
services  as  described  pursuant  to 
paragraph  (c)(4)(i)  of  this  section, 
» including  an  explanation  if  this  number 
is  greater  than  the  total  identified  in 
paragraph  (c)(4)(ii); 

(iv)  Estimates  of  the  niunber  of 
households  identified  in  paragraphs 
(c)(4)(ii)  and  (c)(4)(iii)  which  will       - 
subscribe  to  each  of  the  services 
identified  in  paragraph  (c){4)(i)  of  this 
section  by  DMA,  including  a  breakdown 
of  Nonserved  and  Underserved 
households; 

(v)  A  breakdown  of  the  Applicant's 
proposed  pricing  coupled  with  an 
evaluation  of  any  competitor's  services 
offerings  and  pricings. 

(vi)  A  service  deployment  plan  and  a 
deployment  performance  schedule,  by 
DMA,  for  the  services  to  access  the 
Local  Television  Broadcast  Signals. 

(d)  Financial  forecast  and 
information.  The  Applicant  must 
demonstrate  its  financial  ability  to 
complete  and  maintain  the  Project  and 
repay  its  obligations.  The  financial  data 
must  include  the  following: 

(1)  Audited  financial  statements. 
Income  statements,  balance  sheets,  and 
cash  flow  statements  for  at  least  the  last 
three  years  or  from  the  date  of  inception 
if  less  than  three  years.  If  the  Applicant 
is  an  SPE,  then  the  Applicant  must 
provide  at  least  the  last  three  years  of 
audited  financial  statements  of  the 
shareholders  or  partners  of  the  SPE.  If 
an  Affiliate  has  been  designated  by  the 
Applicant  as  a  source  of  credit  support, 
then  at  least  three  years  audited 
financial  statements  for  the  Affiliate 
must  be  submitted  as  well; 

(2)  Plan  of  finance.  An  identification 
and  explanation  of  all  sources  and  uses 
of  funds  throughout  the  proposed  loan 
period,  including,  but  not  limited  to, 
any  payments  to  Affiliates  or 
shareholders  of  the  Applicant,  estimated 
Project  costs,  and  proposed  terms. 

(3)  A  Pro-forma  financial  forecast 
covering  the  life  of  the  proposed  loan, 
including  balance  sheets,  income 
statements  and  cash  flow  statements, 
with  an  explanation  of  assiunptions. 
These  Projections  must  be  prepared  in 
accordance  with  Generally  Accepted 
Accounting  Principles  and  should 
discuss  such  issues  as  the  effects  of 
infiation,  competition,  ongoing  repair 
and  replacement  needs,  technological 
obsolescence,  working  capital 
requirements,  and  other  factors  that  may 
affect  the  Applicant's  ability  to  meet  its 
debt  service  obligations. 

(4)  Project  budget.  A  detailed  cost 
breakdowm  of  all  facilities  to  be 
constructed  as  part  of  the  Project.  This 
breakdown  should  be  on  a  per  unit 


basis.  It  should  also  clearly  show  what 
will  be  financed  with  guaranteed  loan 
funds  and  what  will  be  financed  with 
other  funds,  consistent  with  the  plan  of 
finance  in  paragraph  (d)(2)  of  this 
section. 

(5)  Commitments.  The  Applicant 
must  disclose  all  reasonably  foreseeable 
financial  obligations,  contingent 
liabilities,  or  other  conunitments  that 
could  affect  its  financial  health  over  the 
proposed  financing  term.  At  the  Board's 
request,  the  Applicant  must  take  all 
reasonable  measiues  to  insulate  the 
Project  and  the  Loan  fi-om  external 
factors  that  coidd  affect  timely  payment 
of  principal  and  interest.  The  Board  may 
ask  for  additional  detailed  information 
on  conunitments  where  it  is  deemed 
necessary. 

(6)  Credit  enhancement.  In  cases 
where  an  Affiliate  provides  credit 
enhancement,  the  Applicant  must 
provide  dociunentation  demonstrating 
the  Affiliate  is  sufficiently  capitalized 
and  evidencing  the  strength,  extent, 
limitations,  and  priority  of  the  credit 
enhancement  relative  to  the  other 
obligations  of  the  Affiliate. 

(e)  A  certified  system  plan,  technical 
analysis,  and  design.  Prepared  by 
qualified  personnel  on  the  Applicant's 
staff  or  by  a  licensed  consulting 
engineer,  consisting  of  the  following: 

(1)  A  detailed  description  of  the 
proposed  service  area  including  maps  of 
the  service  area; 

(2)  A  TV  Signals  Coverage  Diagram 
and  detailed  description  of  all  existing 
and  proposed  facilities.  The  diagram 
must  include  proposed  route  miles  of 
cable  plant,  if  applicable,  the  estimated 
area  served,  types  of  facilities  to  be 
deployed  (terrestrial  microwave  or 
satellite  microwave,  wireless,  translator, 
fiber  optic  cable  or  coaxial  cable, 
electronic  equipment,  etc.),  the  capacity 
of  the  facilities  (number  of  fibers,  size  of 
the  cables,  and  intended  number  of 
chaimels,  fi^quencies  used,  bandwidth 
capacity,  etc.),  and  the  serving  area  of 
the  proposed  facilities; 

(3)  The  intended  capabilities  of  the 
Project's  facilities,  including  bandwidth, 
proposed  television  signal  topology, 
standards,  and  television  signal 
transmission  protocols.  In  addition,  the 
Applicant  must  explain  the  maimer  in 
which  the  transmission  facilities  will 
deliver  the  proposed  Local  Television 
Broadcast  Signals,  including  any 
equipment  necessary  to  receive  the 
signals  which  will  be  located  at  the 
subscribers  premise,  and/or,  near  or/on 
the  subscribers'  television  set; 

(4)  A  Usting  of  all  regulatory 
approvals  required  to  operate  facilities, 
including  licenses,  permits,  and 
franchises  and  the  status  of  any  required 


approvals  not  obtained  at  the  time  of  the 
application.  For  any  approvals  not  yet 
received,  the  Applicant  should  provide 
details  on  the  nature  of  the  needed 
approval,  the  justification  for  expecting 
such  an  approval,  the  track-record  of  the 
Applicant  in  obtaining  such  approvals, 
and  the  contingency  plan  in  the  event 
the  approval  is  delayed; 

(5)  A  description  of  the  television 
signal  soiut:es  (including,  but  not 
limited  to  local,  regional  and  national 
television  signal  broadcasters,  other 
television  signal  providers,  content 
providers,  cable  television  operators  and 
providers,  enhanced  service  providers, 
providers  of  satellite  services,  and  the 
anticipated  role  of  such  providers  in  the 
proposed  Project); 

(6)  The  results  of  discussions,  if  any, 
with  local  television  broadcasters 
serving  the  Project  area; 

(7)  An  identification  of  all  Local 
Television  Broadcast  Signals  that  will 
be  carried  by  the  Project; 

(8)  An  identification  of  the  digital 
signal  quality  and  capacity  in  megabits 
per  second  (Mb/s)  that  will  be  required 
to  digitally  broadcast  all  Local 
Television  Broadcast  Signals  to  be 
provided  by  the  Project; 

(9)  An  identification  of  the  net  usable 
bandwidth,  in  Mb/s,  that  are  surplus  to 
the  provision  of  the  Local  Television 
Broadcast  Signals  to  be  provided  by  the 
Project  and  that  will  be  used  to  provide 
High  Speed  Internet  Service;  and 

(10)  A  description  of  the  extent  to 
which  the  Project  will  enable  the 
delivery  of  Local  Television  Broadcast 
Signals  by  a  means  reasonably 
compatible  with  existing  systems  or 
devices  predominantly  in  use  for  the 
reception  of  television  signals. 

(f)  Lender  information.  (1)  Lender. 
The  Application  shall  include  the 
information  described  in  §2201.1300), 
(c)  and  (d)  of  this  pari  concerning  the 
Lender  or  Lenders.  «- 

(2)  Term  Sheet.  The  Application  shall 
include  a  signed  Term  Sheet. 

(3)  Lender's  analysis.  The  Applicant 
shall  submit  the  Lender's  detailed 
analysis  of  the  creditworthiness  of  the 
transaction  at  the  time  of  application 
and  any  supporting  due  diligence 
dociunentation,  including  a  complete 
underwriting  analysis  of  the  Project 
(assessing  Applicant  creditworthiness 
and  Project  feasibility)  exercising  the 
Lender's  standard  of  care  as  set  forth  at 
§  2201.26(a). 

(4)  Certification.  The  Lender  must 
certify  that  the  information  provided 
piusuant  to  paragraphs  (f)(1),  (2)  and  (3) 
of  this  section  is  true  and  accurate. 

(5)  Additional  Information.  The  Board 
vdU  request  any  other  information  the 


Board  deems  material  to  its  assessment 
of  the  Lender. 

(g)  Other  Financial  Information.  (1) 
Collateral.  The  Applicant  shall  provide 
a  detailed  description  and  valuation  of 
all  Collateral  to  be  used  to  seciu«  the 
Loan.  This  valuation  shall  be  supported 
by  an  independent,  third  party  appraisal 
for  existing  Assets,  and/or  adequate  cost 
substantiation  for  Assets  to  be 
constructed  for  purposes  of  the  Project, 
and  in  all  cases  shall  be  acceptable  to 
the  Board.  Such  a  valuation  should 
address,  at  a  minimiun,  pledged  Assets 
of  the  Applicant,  any  designated 
Affiliate  of  the  Applicant,  or  both  as 
identified  in  the  Loan  Documents, 
including  primary  Assets  to  be  used  in 
the  delivery  of  the  service  for  which  the 
Loan  sought  would  be  guaranteed.  The 
Applicant  also  must  provide  a 
depreciation  schedule  (as  classified 
under  and  in  accordance  with  GAAP) 
for  the  major  Assets  in  order  for  the 
Board  to  determine  the  economically 
useful  life  of  the  primary  Assets  to  be' 
used  in  delivery  of  the  signals 
concerned.  Appraisals  of  real  property 
must  be  prepared  by  State  licensed  or 
certified  appraisers,  and  be  consistent 
with  the  "Uniform  Standards  of 
Professional  Appraisal  Practice," 
promulgated  by  the  Appraisal  Standards 
Board  of  the  Appraisal  Foundation. 

(2)  Credit  Opinion.  With  respect  to 
applications  for  a  Loan  of  $5  million  or 
more,  the  Applicant  is  required  to 
obtain  and  submit  to  the  Board  a 
preliminary  credit  rating  opinion  letter 
on  the  proposed  transaction  at  the  time 
of  application,  prepared  by  a  nationally 
recognized  statistical  rating  organization 
(rating  agency)  approved  by  the  Board. 
This  preliminary  credit  rating  opinion 
shall  be  based  on  the  financing  structure 
proposed  by  the  Applicant  for  the 
Project  absent  the  Federal  Guarantee. 
The  Board  will  utilize  this  preliminary 
credit  assessment  to  assist  in  evaluating 
the  creditworthiness  of  the  proposed 
transaction  and  determining  whether  it 
provides  a  reasonable  assurance  of 
repayment.  In  addition,  applicants  for 
loans  less  than  $5  million  that  have  a 
credit  rating  shall  provide  that  credit 
rating  to  the  Board.  The  Board  will 
utilize  this  preliminary  credit 
assessment  (for  loans  over  $5  million)  or 
an  existing  credit  rating  (for  loans  less 
than  $5  million)  to  assist  in  evaluating 
the  creditworthiness  of  the  proposed 
transaction  and  determining  whether  it 
provides  a  reasonable  assurance  of 
repayment.  The  Board  may  approve  a 
Guarantee  over  $5  million  only  if  it 
receives  a  final  credit  rating  opinion 
letter  frY)m  the  rating  agency  on  the  Loan 
that  is  in  form  and  substance  acceptable 
to  the  Board. 
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(3)  Evide  nee  of  lack  of  credit 
elsewhere.  The  Applicant  shall  provide 
the  inform!  ition  required  pursuant  to 
§  2201.12(1  )(2)(v)  of  this  part. 

(h)  Comf  liance  with  other  Federal 
statutes,  re,  lulations  and  Executive 
Orders.  Thi  t  Applicant  must  certify 
complianc(  i  with  other  applicable 
Federal  sta  utes,  regulations,  and 
Executive  Orders. 

(i)  Envircnmental  impact.  The 
Applicant  i  oust  provide  an 
environmei  ital  assessment  that  details  of 
the  Project  B  impact  on  the  environment 
as  required]  pursuant  to  §2201.16  of  this 
part. 

(j)  Federal  debt  certification.  The 
Applicant  nust  provide  a  certification 
that  it  is  nc*  delinquent  on  any 
obligation  awed  to  the  government  (7 
CFR  parts  3016  and  3019).  No  Guarantee 
will  be  maqe  if  either  the  Applicant  or 
Lender  hasjan  outstanding,  delinquent 
Federal  dent  until: 

(1)  The  delinquent  account  has  been 
paid  in  full| 

(2)  A  negbtiated  repayment  schedule 
is  established  and  at  least  one  payment 
has  been  received;  or 

(3)  Other  arrangements,  satisfactory  to 
the  agency  responsible  for  collecting  the 
debt,  are  made. 

(k)  Supplemental  information.  The 
Applicant  <  hould  provide  any 
additional :  nformation  it  considers 
relevant  to  Jie  Project  and  likely  to  be 
helpful  in  (  etermining  the  extent  to 
which  the  1  roject  would  further  the 
purposes  of  the  Act. 

(1)  Additi  onal  information  required  by 
the  Board,  'he  Applicant  must  provide 
any  additic  nal  information  the  Board 
determines  is  necessary  to  adequately 
evaluate  th !  application. 

(m)  Appl  'cation  fee.  For  an 
application  to  be  considered  complete, 
the  Applici  nt  must  submit  a  check 
payable  to  i  he  United  States  Treasiuy  in 
the  amount  of  the  application  fee  as  set 
forth  in  §  2;  ;01. 21(a)  of  this  part. 

(n)  Incon  plete  application.  An 
incomplete  application,  including  any 
fee  submitt  3d  therewith,  will  be 
returned  to  the  Applicant  without 
action. 
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(2)  A  determination  that  an  Applicant 
is  eligible  does  not  assure  that  the  Board 
will  approve  a  Guarantee  sought,  or 
otherwise  preclude  the  Board  from 
declining  to  approve  a  Guarantee. 

(b)  Documentation  for  Eligibility 
Determination.  (1)  An  Applicant  must 
provide  a  Term  Sheet  evidencing  a 
commitment  of  that  Lender  or  Agent, 
and  the  Lenders  it  represents,  to  make 
a  Loan  to  the  Applicant  upon  an  Offer 
of  Guarantee  by  the  Board,  subject  to  the 
requirements  of  the  Act  and  tlje 
regulations  set  forth  in  this  part. 

(2)  An  Applicant  must  provide 
docimientation  demonstrating  that: 

(i)  The  Assets,  facilities,  or  equipment 
covered  by  the  Loan  will  be  utilized 
economically  and  efficienUy; 

(ii)  The  terms,  conditions,  security, 
and  schedule  and  amount  of  repayments 
of  principal  and  the  payment  of  interest 
with  respect  to  the  Loan  protect  the 
financial  interests  of  the  United  States 
and  are  reasonable; 

(iii)  Appropriate  and  adequate 
Collateral  secures  the  Loan  sought  to  be 
guaranteed; 

(iv)  All  necessary  and  required 
regulatory  and  other  approvals, 
spectrum  licenses,  and  delivery 
permissions  have  been  received  for  the 
Loan  and  the  Project  under  the  Loan; 

(v)  The  Loan  would  not  be  available 
on  reasonable  terms  and  conditions 
without  a  Guarantee  under  this 
Program.  To  satisfy  this  requirement,  an 
Applicant  must  provide,  with  its 
application,  documentation  from  at  least 
one  lending  institution  other  than  the 
Lender  to  which  the  Applicant  has 
applied  for  financial  assistance  dated 
within  six  months  of  submission  of  the 
application,  indicating  that  the 
Applicant  was  unable  to  obtain 
substantially  the  same  Loan  it  is 
applying  for  on  reasonable  terms  and 
conditions;  and 

•   (vi)  Repayment  of  the  Loan  can 
reasonably  be  expected. 

§2201.13    Lender. 

(a)  Eligibility.  (1)  The  Board  will  make 
a  determination  of  eligibility  of  a  Lender 
to  make  a  Loan  to  be  guaranteed  under 
the  Program  based  upon  the  criteria  set 
forth  in  paragraphs  (b)  and  (c)  of  this 
section. 

(2)  A  determination  that  a  Lender  is 
eligible  does  not  assure  that  the  Board 
will  approve  a  Guarantee  sought,  or 
otherwise  preclude  the  Board  fi-om 
declining  to  approve  a  Guarantee. 

(b)  Qualifications.  In  addition  to 
evaluating  an  application  pursuant  to 

§  2201.18,  in  making  a  determination  to 
approve  a  Guarantee  to  a  Lender,  the 
Board  will  assess: 


(1)  The  Lender's  Regulatory  Capital 
Ratios,  in  the  case  of  Banking 
Institutions,  or  Net  Worth  Ratios,  in  the 
case  of  other  institutions; 

(2)  Whether  the  Lender  possesses  the 
ability  to  administer  the  Loan,  including 
its  experience  with  loans  to 
telecommunications  companies; 

(3)  The  scope,  volume  and  duration  of 
the  Lender's  activity  in  administering 
loans,  including  federally  guaranteed 
loans; 

(4)  The  performance  of  the  Lender's 
loan  portfolio,  including  its  current 
delinquency  rate; 

(5)  "The  Lender's  charge-off  rate, 
expressed  as  a  percentage  of  outstanding 
loans  for  its  current  fiscal  year; 

(6)  If  the  Lender  intends  to  sell 
participation  interests  in  the  Loan,  the 
plan  of  syndication;  and 

(7)  Any  other  matter  the  Board  deems 
material  to  its  assessment  of  the  Lender. 

(c)  A  Loan  will  not  be  guaranteed 
unless: 

(1)  If  the  Lender  is  not  a  nonprofit 
corporation  and  is  subject  to  loan-to- 
one-borrower  and  Affiliate  transaction 
restrictions  under  applicable  law,  the 
Loan  is  made  in  accordance  with  such 
restrictions; 

(2)  If  the  Lender  is  not  a  nonprofit 
corporation  and  is  not  subject  to  the 
restrictions  described  in  paragraph  (c)(1) 
of  this  section,  the  Loan  is  made  to  a 
Borrower  that  is  not  an  Affiliate  of  the 
Lender  and  the  amount  of  the  Loan,  and 
all  outstanding  loans  by  the  Lender  to 
the  Borrower  and  any  of  its  Affiliates, 
does  not  exceed  10  percent  of  the  Net 
Equity  of  the  Lender; 

(3)  If  the  Lender  is  a  nonprofit 
corporation,  the  Board  determines  that: 

(i)  Such  nonprofit  corporation  has  one 
or  more  issues  of  outstanding  long-tenn 
debt  that  is  rated  within  the  highest  3 
rating  categories  of  a  nationally 
recognized  statistical  rating 
organization,  as  evidenced  by  written 
confirmation  fi-om  the  nationally 
recognized  statistical  rating 
organization,  subject  to  updating  upon 
request  of  the  Board;  and 

(ii)  The  making  of  the  Loan  would  not 
cause  a  decline  in  the  rating  of  such 
Lender's  long-term  debt  below  the 
highest  3  rating  categories  of  a 
nationally  recognized  statistical  rating 
organization,  as  evidenced  by  written 
confirmation  from  the  nationally 
recognized  statistical  rating 
organization,  subject  to  updating  upon 
request  of  the  Board. 

(d)  Agent.  (1)  An  application  for  a 
Guarantee  of  a  single  Loan  that  includes 
participation  of  more  than  one  Lender 
must  identify  one  of  the  Lenders 
participating  in  such  Loan  to  act  as 
Agent  for  all  Lenders.  This  Agent  is 


responsible  for  administering  the  Loan 
and  shall  have  those  duties  and 
responsibilities  required  of  an  Agent,  as 
set  forth  in  the  Guarantee. 

(2)  If  more  than  one  Lender  is  seeking 
a  Guarantee  of  a  single  Loan,  each  one 
of  the  Lenders  on  the  application  must 
meet  the  qualifications  set  forth  in 
paragraphs  (b)  and  (c)  of  this  section. 
However,  only  the  Agent  must  meet  the 
qualifications  set  forth  in  paragraph 
(b)(2)  and  (3)  of  this  section. 

(3)  Each  Lender,  irrespective  of  any 
indemnities  or  other  agreements 
between  the  Lenders  and  the  Agent, 
shall  be  bound  by  all  actions,  and/or 
failures  to  act,  of  the  Agent.  The  Board 
and  the  Administrator  shall  be  entitled 
to  rely  upon  such  actions  and/or  failures 
to  act  of  the  Agent  as  binding  all 
Lenders. 

§2201.14    Eligible  Loan  purposes. 

To  be  guaranteed  under  the  Program, 
a  Loan  must  be  made  for  the  purpose  of 
financing  the  acquisition,  improvement, 
enhancement,  construction, 
deployment,  launch,  or  rehabilitation  of 
the  means  by  which  Local  Television 
Broadcast  Signals  will  be  delivered  to  a 
Nonserved  Area  or  Underserved  Area. 

§2201.15    Ineligible  Loan  puipoaes. 

(a)  The  proceeds  of  the  Loan  shall  not 
be  used  for  operating,  advertising,  or 
promotion  expenses,  or  for  the 
acquisition  of  licenses  for  the  use  of 
spectrum  in  any  competitive  bidding. 

(b)  The  Applicant  shall  not  transfer 
proceeds  of  the  Loan  to  any  Affiliate(s). 

(c)  A  Loan  shall  not  be  guaranteed 
unless  the  proposed  Project,  as 
determined  by  the  Board  in  consultation 
with  the  National  Telecommunications 
and  Information  Administration,  is  not 
likely  to  have  a  substantial  adverse 
impact  on  competition  that  outweighs 
the  benefits  of  improving  access  to  Local 
Television  Broadcast  Signals  in  a 
Nonserved  Area  or  Underserved  Area 
and  is  commercially  viable. 

(d)  The  Board  will  not  fund  a  Project 
that  is  designed  primarily  to  serve  one 
or  more  of  the  top  40  Designated  Market 
Areas. 

(e)  The  Board  will  not  fund  a  Project 
that  would  alter  or  remoVe  National 
Weather  Service  warnings  from  Local 
Television  Broadcast  Signals. 

(f)  No  Guarantee  may  be  granted  or 
used  to  provide  funds  to  a  Project  that 
extends,  upgrades,  or  enhances  the 
services  provided  over  any  cable  system 
to  an  area  that,  as  of  the  enactment  of 
the  Act,  is  covered  by  a  cable  franchise 
agreement  that  expressly  obligates  a 
cable  operator  to  serve  such  area. 


§2201.16    Environmental  requirements. 

(a)  General.  (1)  Environmental 
assessments  of  the  Board's  actions  will 
be  conducted  in  accordance  with 
applicable  statutes,  regidations,  and 
Executive  Orders.  Therefore,  each 
application  for  a  Guarantee  imder  the 
Program  must  be  accompanied  by 
information  necessary  for  the  Board  to 
meet  the  requirements  of  applicable 
law. 

(2)  Actions  requiring  compliance  with 
NEPA.  (i)  The  tyjpes  of  actions  classified 
as  "major  Federal  actions"  subject  to 
NEPA  procedures  are  discussed  in  40 
CFR  parts  1500  through  1508. 

(ii)  With  respect  to  this  Program,  these 
actions  typically  include: 

(A)  Any  Project,  permanent  or 
temporary,  that  will  involve 
construction  and/or  installations; 

(B)  Any  Project,  permanent  or 
temporary,  that  will  involve  ground 
disturbing  activities;  and 

(C)  Any  Project  supporting 
renovation,  other  than  interior 
remodeling. 

(3)  Environmental  information 
required  from  the  Applicant,  (i) 
Environmental  data  or  documentation 
concerning  the  use  of  the  proceeds  of 
any  Loan  guaranteed  under  this  Program 
must  be  provided  by  the  Applicant  to 
the  Board  to  assist  the  Board  in  meeting 
its  legal  responsibilities. 

(ii)  Such  information  includes: 

(A)  Documentation  for  an 
environmental  threshold  review  from 
qualified  data  sources,  such  as  a 
Federal,  State  or  local  agency  with 
expertise  and  experience  in 
environmental  protection,  or  other 
sources,  qualified  to  provide  reliable 
environmental  information; 

(B)  Any  previously  prepared 
environmental  reports  or  data  ralevant 
to  the  Loan  at  issue; 

(C)  Any  enviroimiental  review 
prepared  by  Federal,  State,  or  local 
agencies  relevant  to  the  Loan  at  issue; 
and 

(D)  Any  other  information  that  can  be 
used  by  the  Board  to  ensure  compliance 
with  enviroimiental  laws. 

(iii)  All  information  supplied  by  the 
Applicant  is  subject  to  verification  by 
the  Board. 

(b)  The  regulations  of  the  Council  on 
Enviroiunental  Quality  implementing 
NEPA  require  the  Board  to  provide 
public  notice  of  the  availability  of 
Project  specific  environmental 
documents  such  as  enviroimiental 
impact  statements,  environmental 
assessments,  findings  of  no  significant 
impact,  records  of  decision,  etc.,  to  the 
affected  public.  See  40  CFR  1506.6(b). 
Environmental  information  concerning 
specific  Projects  can  be  obtained  from 


the  Board  by  contacting:  Secretary, 
LOCAL  Television  Loan  Guarantee 
Board,  1400  Independence  Ave.,  SW.. 
Room  2919-S,  Stop  1575;  Washington, 
DC  20250-1575. 

(c)  National  Environmental  Policy 
Act.  (1)  Purpose.  The  pfirpose  of  this 
paragraph  (c)  is  to  adopt  procedures  for 
compliance  vdth  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321  et  seq.,  by  the  Board.  This 
paragraph  supplements  regulations  at  40 
CFR  Chapter  V. 

(2)  Definitions.  For  purposes  of  this 
section,  the  following  definitions  apply: 

Categorical  exclusion  means  a 
category  of  actions  which  do  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment  and  for  which  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

Environmental  assessment  means  a 
document  that  briefly  discusses  the 
environmental  consequences  of  a 
proposed  action  and  alternatives 
prepared  for  the  purposes  set  forth  in  40 
CFR  1508.9. 

EIS  means  an  environmental  impact 
statement  prepared  pursuant  to  section 
102(2)(C)ofNEPA. 

FONSI  means  a  finding  of  no 
significant  impact  on  the  quality  of 
human  environment  after  the 
completion  of  an  environmental 
assessment. 

NEPA  means  the  National 
Environmental  Policy  Act,  42  U.S.C. 
4321,etseg. 

Working  capital  loan  means  money 
used  by  an  ongoing  business  concern  to 
fund  its  existing  operations. 

(3)  Delegations  to  the  Secretary  of  the 
Board,  (i)  All  incoming  correspondence 
from  Council  on  Environmental  Quality 
(CEQ)  and  other  agencies  concerning 
matters  related  to  NEPA,  including  draft 
and  final  EIS,  shall  be  brought  to  tiie 
attention  of  the  Secretary  of  the  Board. 
The  Secretary  of  the  Board  will  prepare 
or,  at  his  or  her  discretion,  coordinated 
replies  to  such  correspondence. 

(ii)  With  respect  to  actions  of  the 
Board,  the  Board  will: 

(A)  Ensure  preparation  of  all 
necessary  environmental  assessments 
and  EISs; 

(B)  Maintain  a  list  of  actions  for 
which  environmental  assessments  are 
being  prepared; 

(C)  Revise  this  list  at  regular  intervals, 
and  send  the  revisions  to  the 
Environmental  Protection  Agency; 

(D)  Make  the  list  available  for  public 
inspection; 

(E)  Maintain  a  list  of  EISs;  and 

(F)  Maintain  a  file  of  draft  and  final 
EISs. 
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(4)  Categorical  exclusions,  (i)  This 
paragraph  describes  various  classes  of 
Board  acti(  ms  that  normally  do  not  have 
a  significant  impact  on  the  human 
environment  and  are  categorically 
excluded,  the  word  "normally"  is 
stressed;  there  may  be  individual  cases 
in  which  specific  factors  require 
contrary  action. 

(ii)  Subjdct  to  the  limitations  in 
paragraph  |c)(4)(iii]  of  this  section,  the 
actions  described  in  this  paragraph  have 
been  determined  not  to  have  a 
significant  impact  on  the  quality  of  the 
hiunan  en\jironment.  They  are 
categorically  excluded  from  the  need  to 
prepare  anlenvironmental  assessment  or 
an  EIS  uncfer  NEPA. 

(A)  Guar  mtees  of  working  capital 
loans;  and 

(B)  Guar)  intees  of  loans  for  the 
refinancing  of  outstanding  indebtedness 
of  the  App  icant.  regardless  of  the 
purpose  foi  •  which  the  original 
indebtedne  ss  was  incurred. 

(iii)  Actii  )ns  listed  in  paragraph 
(c)(4)(ii)  of  tthis  section  that  otherwise 
are  categorically  excluded  from  NfEPA 
review  are  not  necessarily  excluded 
from  reviei  v  if  they  would  be  located 
within,  or  in  other  cases,  potentially 
affect: 

(A)  A  flo  }dplain; 

(B)  A  weJand; 

(C)  Impo  -tant  farmlands,  or  prime 
forestlands  or  rangeiands; 

(D)  A  listed  species  or  critical  habitat 
for  an  enda  ngered  species; 

(E)  A  pre  perty  that  is  listed  on  or  may 
be  eligible  for  listing  on  the  National 
Register  of  Historic  Places; 

(F)  An  aitea  within  an  approved  State 
Coastal  Zoue  Management  Program; 

(G)  A  coi  stal  barrier  or  a  portion  of  a 
barrier  witliin  the  Coastal  Barrier 
Resources ;  System; 

(H)  A  riv  sr  or  portion  of  a  river 
included  u  i,  or  designated  for,  potential 
addition  to  the  Wild  and  Scenic  Rivers 
System; 

(I)  A  sole  source  aquifer  recharge  area; 

(J)  A  Stat  B  water  quality  standard 
(including  designated  and/or  existing 
beneficial  uses  and  anti-degradation 
requiremeijts);  or 

(K)  The  nelease  or  disposal  of 
regidated  s  ibstances  above  the  levels  set 
forth  in  a  pprmit  or  license  issued  by  an 
appropriate  regulatory  authority. 

(5)  Responsibilities  and  procedures 
for  preparation  of  an  environmental 
assessment,  (i)  The  Board  will  request 
that  the  Leiider  and  Applicant  prepare 
an  environmental  assessment  that 
provides  in  formation  concerning  all 
potentially  significant  environmental 
impacts  of  the  Applicant's  proposed 
Project.  Th0  Board,  consulting  at  its 
discretion  with  CEQ,  will  review  the 


information  provided  by  the  Lender  and 
Applicant.  Though  no  specific  format 
for  an  environmental  assessment  is 
prescribed,  it  shall  be  a  separate 
document,  suitable  for  public  review 
and  should  include  the  following  in 
conformance  with  40  CFR  1508.9: 

(A)  Description  of  the  environment. 
The  existing  envirorunental  conditions 
relevant  to  the  Board's  analysis 
determining  the  environmental  impacts 
of  the  proposed  Project  should  be 
described.  The  no  action  alternative  also 
should  be  discussed; 

(B)  Documentation.  Citations  to 
information  used  to  describe  the 
existing  environment  and  to  assess 
envirorunental  impacts  should  be 
clearly  referenced  and  documented. 
These  sources  should  include,  as 
appropriate,  but  not  be  limited  to,  local, 
tribal,  regional.  State,  and  Federal 
agencies,  as  well  as,  public  and  private 
organizations  and  institutions; 

(C)  Evaluating  environmental 
consequences  of  proposed  actions.  A 
brief  discussion  should  be  included  of 
the  need  for  the  proposal,  of  alternatives 
as  required  by  42  U.S.C.  4332(2)(E)  and 
their  environmental  impacts.  The 
discussion  of  the  environmental  impacts 
should  include  measiues  to  mitigate 
adverse  impacts  and  any  irreversible  or 
irretrievable  commitments  of  resources 
to  the  proposed  Project. 

(ii)  An  environmental  assessment, 
may: 

(A)  Tier  upon  the  information 
contained  in  a  previous  EIS,  as 
described  in  40  CFR  1502.20; 

(B)  Incorporate  by  reference 
reasonably  available  material,  as 
described  in  40  CFR  1502.21;  and/or 

(C)  Adopt  a  previously  completed  EIS 
reasonably  related  to  the  Project  for 
which  the  proceeds  of  the  Loan  sought 
to  be  guaranteed  under  the  Program  will 
be  used,  as  described  in  40  CFR  1506.3. 

(iii)  If,  on  the  basis  of  the 
environmental  assessment,  the  Board 
determines  that  an  EIS  is  not  required, 
a  FONSI,  as  described  in  40  CFR 
1508.13  will  be  prepared.  The  FONSI 
will  include  the  environmental 
assessment  or  a  siunmary  of  it  and  be 
available  to  the  public  from  the  Board. 
The  Board  shall  maintain  a  record  of 
these  decisions,  making  them  available 
to  interested  parties  upon  request. 
Requests  should  be  directed  to  LOCAL 
Television  Loan  Guarantee  Board,  1400 
Independence  Ave.,  SW.,  Room  2919-S, 
Stop  1575;  Washington,  DC  20250- 
1575.  Prior  to  a  final  Guarantee 
decision,  a  copy  of  the  NEPA 
dociunentation  shall  be  sent  to  the 
Board  for  consideration. 

(6)  Responsibilities  and  procedures 
for  preparation  of  an  environmental 


impact  statement,  (i)  If  after  the 
environmental  assessment  has  been 
completed,  the  Board  determines  that  an 
EIS  is  necessary,  it  and  other  related 
documentation  will  be  prepared  by  the 
Board  in  accordance  with  section 
102(2)(c)  of  NEPA,  this  section,  and  40 
CFR  parts  1500  through  1508.  The 
Board  may  seek  additional  information 
from  the  Applicant  in  preparing  the  EIS. 
Once  the  document  is  prepared,  the 
Board  will  fransmit  the  dociunent  to  the 
Envirorunental  Protection  Agency. 

(ii)  EIS.  (A)  The  following  procedures, 
as  discussed  in  40  CFR  parts  1500 
through  1508,  will  be  followed  in 
preparing  an  EIS: 

(1)  The  format  and  contents  of  the 
draft  and  final  EIS  shall  be  as  discussed 
in  40  CFR  part  1502. 

(2)  The  requirements  of  40  CFR 
1506.9  for  filing  of  documents  with  the 
Environmental  Protection  Agency  shall 
be  followed. 

(3)  The  Board,  consulting  at  its 
discretion  with  CEQ,  shall  examine 
carefully  the  basis  on  which  supportive 
studies  have  been  conducted  to  assiue 
that  such  studies  are  objective  and 
comprehensive  in  scope  and  in  depth. 

(4)  NEPA  requires  that  the  decision 
making  "utilize  a  systematic,  ^ 
interdisciplinary  approach  that  will 
ensiue  the  integrated  use  of  the  natiual 
and  social  sciences  and  the 
environmental  design  arts."  42  U.S.C. 
4332(A).  If  such  disciplines  are  not 
present  on  the  Board  staff,  appropriate 
use  should  be  made  of  personnel  of 
Federal,  State,  and  local  agencies, 
universities,  non-profit  organizations,  or 
private  industry. 

(B)  Until  the  Board  issues  a  record  of 
decision  as  provided  in  40  CFR  1502.2 
no  action  concerning  the  proposal  shall 
be  taken  which  would: 

[1)  Have  an  adverse  environmental 
impact;  or 

[2)  Limit  the  choice  of  reasonable 
alternatives. 

[3)  40  CFR  1506.10  places  certain 
limitations  on  the  timing  of  Board 
decisions  on  taking  "major  Federal 
actions."  A  Guarantee  shall  not  be  made 
before  the  times  set  forth  in  40  CFR 
1506.10. 

(iii)  A  public  record  of  decision 
stating  what  the  decision  was; 
identifying  alternatives  that  were 
considered,  including  the 
environmentally  preferable  one{s); 
discussing  any  national  considerations 
that  entered  into  the  decision;  and 
sxunmarizing  a  monitoring  and 
enforcement  program  if  applicable  for 
mitigating  the  envirorunental  effects  of  a 
proposal  will  be  prepared.  This  record 
of  decision  will  be  prepared  at  the  time 
the  decision  is  made. 
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§2201.17    Submission  of  applications. 

(a)  Applications  should  be  submitted 
as  follows: 

(1)  Applications  for  Guarantees  shall 
be  submitted  to  the  LOCAL  Television 
Loan  Guarantee  Board,  1400 
Independence  Avenue,  SW.,  Stop  1575, 
Room  2919-S,  Washington,  DC  20250- 
1575.  Applications  should  be  marked 

'Attention:  Secretary,  LOCAL  Television 
Loan  Guarantee  Board. 

(2)  Applications  must  be  submitted 
postmarked  not  later  than  the 
application  filing  deadline  established 
by  the  Board  if  the  applications  are  to 
be  considered  during  the  period  for 
which  the  application  was  submitted. 

(3)  All  Applicants  must  submit  an 
original  and  two  copies  of  a  completed 
application. 

(b)  Application  deadline.  One  or  more 
application  windows  will  be 
announced.  The  diuation  of  each 
application  window  for  submission  of 
applications  will  be  approximately  120 
days.  Notice  of  an  application  window 
Vifill  be  published  in  the  Federal 
Register. 

§  2201 .18    Appiicatlon  selection. 

(a)  Application  priority.  When 
evaluating  applications  to  determine 
which  Project  or  combinations  of 
Projects  will  best  facilitate  access  to 
Local  Television  Broadcast  Signals,  the 
Board  shall  give  priority  in  the  approval 
of  Guarantees  to  the  following 
categories: 

(1)  First,  to  applications  for  Projects 
that  will  serve  households  in  Nonserved 
Areas. 

(2)  Second,  to  applications  for 
Projects  that  will  serve  households  in 
Underserved  Areas. 

(3)  Within  each  category,  the  Board 
shall  balance  applications  for  Projects 
that  will  serve  the  largest  number  of 
households  with  applications  for 
Projects  that  will  serve  remote,  isolated 
communities  (including  noncontiguous 
States)  in  areas  that  are  unlikely  to  be 
served  through  market  mechanisms.  The 
Board  shall  consider  the  Project's 
estimated  cost  per  household  and  shall 
give  priority  to  those  applications  for 
Projects  that  provide  the  highest  quality 
service  at  the  lowest  cost  per  household. 

(b)  Additional  considerations.  (1)  The 
Board  shall  give  higher  consideration  to 
applications  for  F*rojects  that,  in 
addition  to  providing  Local  Television 
Broadcast  Signals,  also  provide  High- 
speed Internet  service. 

(2)  The  Board  shall  consider  other 
factors,  which  shall  include 
applications  for  Projects  that: 

(i)  Offer  a  separate  tier  of  Local 
Television  Broadcast  Signals  at  a  lower 
cost  to  consumers,  except  where 


prohibited  by  applicable  Federal,  State, 
or  local  laws  or  regidations; 

(ii)  Enable  the  delivery  of  Local 
Television  Broadcast  Signals  consistent 
with  the  purpose  of  the  Act  by  means 
reasonably  compatible  with  existing 
systems  or  devices  predominantly  in 
use. 

(c)  Other  considerations.  All  other 
evaluation  factors  and  priority 
considerations  being  equal,  the  Board 
will  give  a  preference  in  approving 
Guarantees  to  those  applications  for 
Projects  that  provide  greater  amounts 
and  higher  quality  Collateral. 

(d)  Protection  of  United  States 
financial  interests.  The  Board  may  not 
approve  the  Guarantee  of  a  Loan  unless: 

(1)  The  Board  has  been  given 
documentation,  assurances,  and  access 
to  information,  persons,  and  entities 
necessary,  as  determined  by  the  Board, 
to  address  issues  relevant  to  review  of 
the  Loan  by  the  Board  for  piuposes  of 
the  Act:  and 

(2)  The  Board  makes  a  determination 
in  writing  that: 

(i)  To  tne  best  of  its  knowledge  upon 
due  inquiry,  the  Assets,  facilities,  or 
equipment  covered  by  the  Loan  will  be 
utilized  economically  and  efficienUy; 

(ii)  The  terms,  conditions,  seciuity, 
and  schedide  and  amotuit  of  repayments 
of  principal  and  the  payment  of  interest 
with  respect  to  the  Loan  protect  the 
financial  interests  of  the  United  States 
and  are  reasonable; 

(iii)  The  value  of  Collateral  provided 
by  an  Applicant  is  at  least  equal  to  the 
impaid  balance  of  the  Loan  amount;  and 
if  the  value  of  Collateral  provided  by  an 
Applicant  is  less  than  the  Loan  amount, 
the  additional  required  Collateral  is 
provided  by  the  Applicant  or  an 
Affiliate  designated  by  the  Applicant 
and  acceptable  to  the  Bocrd; 

(iv)  All  necessary  and  required 
regulatory  and  other  approvals, 
spectrum  licenses,  and  delivery 
permissions  have  been  received  for  the 
Loan  and  the  Project  imder  the  Loan; 

(v)  The  Loan  would  not  be  available 
on  reasonable  terms  and  conditions 
without  a  Guarantee  imder  the  Act;  and 

(vi)  Repayment  of  the  Loan  can  be 
reasonably  expected. 

(e)  Non  approvals.  A  Guarantee  will 
not  be  approved  if  it  is  determined  that: 

(1)  The  Applicant's  proposal  does  not 
indicate  financial  feasibility,  or  the 
Collateral  is  determined  to  not 
adequately  seciue  the  Loan; 

(2)  The  Applicant's  proposal  indicates 
technical  flaws,  which,  in  the  opinion  of 
the  Board,  would  prevent  successful 
implementation,  or  operation  of  the 
Project; 

(3)  Any  other  aspect  of  the 
Applicant's  proposal  fails  to  adequately 


address  any  reqiiirements  of  the  Act  or 
the  regulations  in  this  part  or  contains 
inadequacies  which  would,  in  the 
opinion  of  the  Board,  undermine  the 
ability  of  the  Project  to  meet  the  general 
purpose  of  the  Act  or  comply  with 
requirements  of  the  regidations  in  this 
part;  or 

(4)  Proceeds  for  the  Loan  will  be  used 
for  any  of  the  ineligible  piuposes  set 
forth  in  §2201.15. 

§2201.19    Loantenns. 

(a)  All  Loanf  guaranteed  under  the 
Program  shall  be  due  and  payable  in  full 
no  later  than  the  earlier  of  25  years  from 
date  of  the  closing  of  the  Loan  or  the 
economically  useful  life  of  the  primary 
Assets  to  be  used  in  delivery  of  the 
signals  concerned,  as  determined  by  the 
Board. 

(b)  Loans  guaranteed  imder  the 
Program  must: 

(1)  Bear  a  rate  of  interest  determined 
by  the  Board  to  protect  the  financial 
interests  of  the  United  States  and  to  be 
reasonable.  This  determination  will  be 
based  on  the  Board's  comparison  of  the: 

(i)  Difference,  or  interest  rate  spread, 
between  the  interest  rate  on  the  Loan 
sought  to  be  guaranteed  and  the  current 
average  yield  on  outstanding  marketable 
obligations  of  the  United  States  of 
comparable  maturity;  and 

(ii)  The  interest  rate  spread  between 
the  rates  on  recently  issued  and 
similarly  rated  and  structured 
obligations  and  the  currpnt  yields  on 
outstanding  marketable  obligations  of 
the  United  States  of  comparable 
maturity.;  and 

(2)  Have  terms  that,  in  the  judgment 
of  the  Board,  are  consistent  in  material 
respects  with  the  terms  of  similar 
obligations  in  the  private  capital  market. 

(c)  So  long  as  any  principal  and 
interest  is  due  and  payable  on  a  Loan 
guaranteed  under  the  Act,  a  Borrower 
shall: 

(1)  Maintain  Assets,  equipment, 
facilities,  and  operations  on  a 
continuing  basis; 

(2)  Not  make  any  discretionary 
dividend  payments  that  impair  its 
ability  to  repay  obligations  guaranteed 
under  the  Act; 

(3)  Remain  sufficientiy  capitalized; 
and 

(4)  Submit  to  and  cooperate  fully  with 
any  audit  or  Collateral  review  required 
by  the  Board. 

§2201.20    Collateral. 

(a)  Existence  of  adequate  Collateral. 
An  Applicant  shall  provide  the  Board 
such  documentation  as  is  necessary,  in 
the  judgment  of  the  Board,  to  provide 
satisfactory  evidence  that  appropriate 
and  adequate  Collateral  secures  a  Loan 
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guaranteed  tnder  the  Program.  Prior  to 
approving  a  Guarantee,  the  Board  shall 
require  that  Ihe  value  of  the  Collateral 
pledged  to  be  at  least  equal  to  the 
unpaid  balance  of  the  Loan  Amoimt. 

(b)  Form  of  Collateral.  Collateral 
required  by  paragraph  (a)  of  this  section 
shall  consist  solely  of  Assets  of  the 
Applicant,  ajny  Affiliate  of  the 
Applicant,  dji  both,  as  identified  in  the 
Loan  Docunjents,  including  primary 
Assets  to  bejused  in  the  delivery  of  the 
service  for  \|hich  the  Loan  is 
guaranteed.  Such  Assets  may  include, 
but  are  not  limited  to,  the  following: 

(1)  Tangible  Assets,  including  current 
Assets  (such  as  cash,  accounts 
receivable,  and  inventory),  reserve 
funds,  land,  buildings,  machinery, 
fixtiires,  anc  equipment; 

(2)  Assign  tnents  of  all  relevant 
contractual  agreements,  including 
contractual  i  ights  to  certain  cash  flows, 
marketing  ajrangements,  third-party 
guarantees, :  nsiu^nce  policies, 
contractors'  bonds,  and  other 
agreements  ( )r  rights  that  may  be  of 
value; 

(3)  All  pel  mits,  governmental 
approvals,  fianchises  and  licenses, 
necessary  to  carry  out  and  operate  the 
required  eqi  ipment  or  service;  and 

(4)  Other ,  Assets,  which,  in  the 
judgment  of  the  Board,  possess 
Collateral  vj  lue  suitable  for  securing  the 
Loan,  incluc  ing  a  pledge  of  all  or  part 
of  the  Appli  :ant's  ownership  interest  in 
the  Project  c  r  company,  and  any  after- 
acquired  property. 

(c)  Applic  mt's  compliance  findings. 
An  Applicai  it's  compliance  with 
paragraphs  |  a)  and  (b)  of  this  section 
does  not  ass  are  a  finding  of  reasonable 
eissurance  oi  repayment,  or  assure  the 
Board's  Qua  ran  tee  of  the  Loan. 

(d)  CoIlaU  ml  for  entire  loan.  The 
same  Collateral  shall  secure  the  entire 
Loan,  including  both  the  Guaranteed 
Portion  and  jthe  Unguaranteed  Portion. 

(e)  Revievi  of  valuation.  The  value  of 
Collateral  securing  a  Loan  is  subject  to 
review  and  Approval  by  the  Board,  and 
may  be  adjusted  downward  by  the 
Board  if  the  JBoard  reasonably  believes 
such  adjustdient  is  appropriate.  The 
Board's  evaljuation  of  the  proposed 
Collateral  fofe-  the  Loan  will  be  based  on 
several  factors,  including  but  not 
limited  to: 

(1)  The  expected  value  of  the  pledged 
Collateral  in  the  event  of  defaults  with 
specific  consideration  given  to  the 
residual  valte  of  Project  Assets  to  third- 
parties  and  yie  liquidity  of  such  Assets; 

(2)  The  ca^h  flow  characteristics  of 
the  Project;  i 

(3)  The  cokitractual  characteristics  of 
the  Project  t )  the  extent  Project-related 


agreements  underpin  the  Project's 
estimated  cash  flows; 

(4)  The  competitiveness  of  the 
Project's  economics  and  the  associated 
certainty  of  cash  flows  in  the  future;  and 

(5)  The  creditworthiness  of  any 
designated  Affiliates(s)  that  provides 
services  to  the  Applicant  or  provides 
any  credit  support. 

(f)  Ongoing  Collateral  assessment. 
The  Board  shall  require  that  the  value 
of  the  Collateral  shall  be  at  all  times  at 
least  equal  to  the  unpaid  balance  of  the 
Loan  Amount.  To  ensure  that  the 
ongoing  value  of  the  Collateral  is 
properly  maintained,  the  Board  may 
require  the  borrower  to  have  an  ongoing 
third-party  inspection  and  valuation  of 
the  Collateral  that  is  acceptable  to  the 
Board.  If  the  Collateral  value  at  the 
measurement  date  is  less  than  the 
unpaid  balance  of  the  Loan  Amount,  the 
Borrower  or  its  designated  Affiliates(s] 
will  be  required  to  pledge  additional 
acceptable  Collateral  to  cover  any 
deficit. 

(g)  Lien  on  Collateral.  (1)  Upon  the 
Board's  approval  of  a  Guarantee,  the 
Administrator  shall  have  liens  on 
Collateral  seeming  the  Loan,  which 
shall  be  superior  to  all  other  liens  on 
such  Collateral.  The  value  of  the 
Collateral  (based  on  a  determination 
satisfactory  to  the  Board]  shall  be  at 
least  equal  to  the  unpaid  balance  of  the 
Loan  amount,  giving  significant 
consideration  to  the  expected  value  of 
the  Collateral  in  the  event  of  defaults 
with  specific  consideration  given  to  the 
residual  value  of  the  Project  Assets  to 
third-parties  and  the  liquidity  of  such 
Assets. 

(2)  Both  the  Administrator  and  the 
Lender  or  Agent  shall  have  a  perfected 
sectirity  interest  in  the  Collateral  fully 
sufficient  to  protect  the  financial 
interests  of  the  United  States  and  the 
Lenders.  However,  the  secxuity  interest 
perfected  by  the  Administrator  shall 
ensiu^  that  the  Administrator  has  first 
priority  in  such  Collateral. 

§2201.21     Fees. 

(a)  Application  fee.  The  Board  shall 
charge  each  Applicant  for  a  Guarantee 
under  the  Program  a  non-refundable  fee, 
payable  to  the  United  States  Treastiry,  to 
cover  the  costs  of  making  necessary 
determinations  and  findings  with 
respect  to  an  application  for  a  Guarantee 
under  the  Program.  The  amount  of  the 
fee  is  $10,000  for  Loans  of  $1  million  up 
to  $50  milhon,  $15,000  for  Loans  of  $50 
million  up  to  $100  million,  $30,000  for 
Loans  of  $100  million  up  to  $500 
million,  and  $40,000  for  Loans  of  $500 
million  or  greater. 

(b)  Guarantee  Origination  Fee.  The 
Board  shall  charge  and  collect  from  a 


Borrower,  at  the  closing  of  the  Loan,  a 
Guarantee  Origination  Fee  to  cover  the 
administrative  costs  of  Board  related  to 
such  Loan.  The  amount  of  such  fee  shall 
be  the  lesser  of  two  percent  of  the  Loan 
amount  or  $500,000. 

(c)  Lender  fees.  A  Lender  or  Agent 
may  assess  and  collect  from  the 
Borrower  such  fees  and  costs  associated 
with  the  application  and  origination  of 
the  Loan  as  are  reasonable  and 
customary,  taking  into  consideration  the 
amount  and  complexity  of  the  credit. 
The  Board  may  take  such  fees  and  costs 
into  consideration  when  determining 
whether  to  offer  a  Guarantee. 

§  2201 .22    Issuance  of  Guarantees. 

(a)  The  Board's  decisions  to  approve 
an  application  and  extend  an  Offer  of 
Guarantee  under  the  Program  is 
conditioned  upon: 

(1)  The  Lender  or  Agent  and 
Applicant  obtaining  any  required 
regulatory  or  judicial  approvals; 

(2)  The  Lender  or  Agent  and 
Applicant  being  legally  authorized  to 
enter  into  the  Loan  under  the  terms  and 
conditions  submitted  to  the  Board  in  the 
application; 

(3)  The  Board's  receipt  of  the  Loan 
Documents  and  any  related  instruments, 
in  form  and  substance  satisfactory  to  the 
Board  all  properly  executed  by  the 
Lender  or  Agent,  Applicant,  and  any 
other  required  party  other  than  the 
Board; 

(4)  No  material  adverse  change  in  the 
Applicant's  ability  to  repay  the  Loan 
between  the  date  of  the  Board's 
approval  and  the  date  the  Guarantee  is 
to  be  issued; 

(5)  Entering  into  the  Guarantee 
violates  no  Loan  covenants  or  existing 
contractual  obligations  of  the  Borrower; 
and 

(6)  Such  other  conditions  as 
determined  by  the  Board. 

(b)  The  Board  may  withdraw  its 
approval  of  an  application  and  rescind 
its  Offer  of  Guarantee  if  the  Board 
determines  that  the  Lender  or  Agent  or 
the  Applicant  cannot,  or  is  unwilling  to, 
provide  adequate  dociunentation  and 
proof  of  compliance  with  paragraph  (a) 
of  this  section  within  the  time  provided 
for  in  the  Offer  of  Guarantee. 

(c)  Only  after  receipt  of  all  the 
dociunentation  required  by  this  section 
will  the  Administrator  sign  and  deliver 
the  Guarantee. 

§  2201 .23    Funding  for  tfie  Program. 

(a)  Costs  incurred  by  the  Government. 
The  Act  provides  funding  for  the  costs 
inciured  by  the  Government  as  a  residt 
of  granting  Guarantees  imder  the 
Program.  While  pursuing  the  goals  of 
the  Act,  it  is  the  intent  of  the  Board  to 
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minimize  the  cost  of  the  Program  to  the 
Government.  The  Board  will  estimate 
the  risk  posed  by  the  guaranteed  Loans 
to  the  funds  appropriated  for  the  costs 
of  the  Guarantees  under  the  Program 
and  operate  the  Program  accordingly. 

(b)  Credit  risk  premium.  (1) 
Establishment  and  approval.  The  Board 
may  establish  and  approve  the 
acceptance  of  credit  risk  premiums  with 
respect  to  a  Guarantee  under  this  Act  in 
order  to  offset  the  cost,  as  defined  in 
section  502(5)  of  the  Federal  Credit 
Reform  Act  of  1990,  of  the  Guarantee. 
To  the  extent  that  appropriations  of 
budget  authority  are  insufficient  to 
cover  the  cost,  as  so  determined,  of  a 
Guarantee,  and  the  Board  approves  such 
a  Guarantee,  credit  risk  premiums  shall 
be  accepted  from  a  non-Federal  soiuce 
on  behalf  of  a  Borrower. 

(2)  Credit  risk  premium  amount,  [i) 
General.  The  Board  shall  determine  the 
amoimt  of  any  credit  risk  premiiun  to  be 
accepted  with  respect  to  a  Guarantee  on 
the  basis  of: 

(A)  The  financial  and  economic 
circumstances  of  the  Borrower, 
including  the  amoimt  of  Collateral 
offered; 

(B)  The  proposed  schedule  of  Loan 
disbursements; 

(C)  The  business  plans  of  the 
Borrower; 

(D)  Any  financial  commitment  from  a 
broadcast  signal  provider;  and 

(E)  The  concurrence  of  the  Director  of 
the  Office  of  Management  and  Budget  as 
to  the  amount  of  the  credit  risk 
premium. 

(ii)  Proportionality.  To  the  extent  that 
appropriations  of  budget  authority  are 
sufficient  to  cover  the  cost,  as 
determined  under  section  502(5)  of  the 
Federal  Credit  Reform  Act  of  1990,  of 
Guarantees,  the  credit  risk  premium 
with  respect  to  each  Guarantee  shall  be 
reduced  proportionately. 

(iii)  Payment  of  premiums.  Credit  risk 
premiums  under  this  paragraph  shall  be 
paid  to  an  escrow  account  established  in 
the  Treasury,  which  shall  accrue 
interest.  Such  interest  shall  be  retained 
by  the  escrow  accoimt,  subject  to 
paragraph  (b)(2)(iv)  of  this  section. 

(ivj  Deductions  from  escrow  account. 
If  a  liquidation  of  the  Collateral  occurs 
pursuant  to  §  2201.33(h),  any  shortfall 
between  the  proceeds  of  the  liquidation 
net  of  costs  and  expenses  relating  to  the 
liquidation,  and  the  guarantee  amount 
paid  shaU  be  deducted  from  funds  in 
the  escrow  account  and  credited  to  the 
Administrator  for  pajonent  of  such 
shortfall.  At  such  time  as  all  Loans 
guaranteed  under  this  F*rogram  have 
been  repaid  or  otherwise  satisfied  in 
accordance  with  the  Act  and  the 
regulations  in  this  part,  remaining  funds 


in  the  escrow  account,  if  any,  shall  be 
refunded,  on  a  pro  rata  basis,  to 
Borrowers  whose  Loans  guaranteed 
under  the  Program  were  not  in  Pajrment 
Default  or  Default,  or  where  any 
Payment  Default  or  Default  weis  cured  in 
accordance  with  the  terms  of  the  Loan 
Documents. 

§2201.24    Insurance. 

The  Borrower  of  a  Loan  guaranteed 
under  the  Program  shall  obtain,  at  its 
expense,  insurance  sufficient  to  protect 
the  financial  interests  of  the  United 
States,  as  determined  by  the  Board. 

§  2201 .25    Performance  Agreement 

(a)  The  Borrower  of  a  Loan  guaranteed 
under  the  Program  shall  enter  into  a 
Performance  Agreement  with  the 
Administrator  with  respect  to  the  Local 
Television  Broadcast  Signals  to  be 
provided  through  the  Project. 

(b)  The  Administrator  may  assess 
against  and  collect  from  a  Borrower  a 
penalty  not  to  exceed  3  times  the 
interest  accrued  on  the  Loan  during  the 
period  of  noncompliance  if  the 
Borrower  fails  to  meet  its  stipulated 
Performance  Agreement  entered  into 
under  paragraph  (a)  of  this  section. 

§  2201 .26    Lender  standard  of  care. 

(a)  The  Lender  or  Agent  shall  exercise 
due  care  and  diligence  in  analyzing  and 
administering  the  Loan  as  would  be 
exercised  by  a  responsible  and  prudent 
Banking  Institution  when  analyzing  and 
administering  a  secured  loan  of  such 
Banking  Institution's  own  funds  without 
a  Guarantee.  Such  standards  shall  also 
apply  to  any  and  all  underwriting 
analysis,  approvals,  determinations, 
permissions,  acceptances,  requirements, 
or  opinion  i^ade,  given,  imposed  or 
reached  by  Lender. 

(b)  The  Lender  or  Agent  shall  have 
such  other  obligations  and  duties  to  the 
Board  and  the  Administrator  as  are  set 
forth  in  the  Act  or  Loan  Documents. 

§  2201 .27    Assignment  or  transfer  of 
Loans. 

(a)  Modifications.  The  Loan 
Documents  may  not  be  modified,  in 
whole  or  in  part,  without  the  prior 
written  approval  of  the  Board. 

(b)  Requirements.  (1)  Subject  to  the 
provisions  of  paragraphs  (c)  and  (d)  of 
this  section  and  odier  provisions  of  this 
part,  a  Lender  or  Agent  may  assign  or 
transfer  the  Loan  including  the  Loan 
Dociunents  to  another  Lender  that  meets 
the  eligibility  requirements  of  §  2201.13 
of  this  part. 

(2)  Any  assignment  or  transfer  of  a 
Loan,  or  any  pledge  or  other  use  of  a 
Loan  as  security,  including  but  not 
limited  to  any  derivatives  transaction, 


will  require  the  prior  written  approval 
of  the  Board. 

(c)  The  provisions  of  paragraph  (b)  of 
this  section  shall  not  apply  to  transfers 
which  occur  by  operation  of  law. 

(d)  The  Agent  must  hold  an  interest 
in  a  Loan  guaranteed  under  the  Program 
equal  to  at  least  the  lesser  of  $25  million 
or  fifteen  percent  of  the  aggregate 
amount  of  the  Loan.  Of  this  amount,  the 
Agent  must  hold  an  interest  in  the 
Unguaranteed  Portion  of  the  Loan  equal 
to  at  least  the  minimum  amount  of  the 
Loan  required  to  be  held  by  the  Agent 
under  the  preceding  sentence 
multiplied  by  the  percentage  of  the 
entire  Loan  that  is  not  guaranteed.  A 
non-Agent  Lender  must  hold  an  interest 
in  the  Unguaranteed  Portion  of  the  Loan 
representing  no  less  than  five  percent  of 
such  Lender's  total  interest  in  the  Loan; 
provided,  that  a  non-Agent  Lender  may 
transfer  its  interest  in  the  Unguaranteed 
Portion  after  payment  of  the  Guaranteed 
Portion  has  been  made  under  the 
Guarantee. 

(e)  The  Guarantee  shall  have  no  force 
or  effect  if  any  part  of  the  Guaranteed 
Portion  of  the  Loan  is  transferred 
separate  and  apart  from  the 
Unguaranteed  Portion  of  the  Loan.  At 
least  five  percent  of  any  assignment  or 
transfer  interest  in  a  Loan  must  be 
unguaranteed  to  ensure  that  no  part  of 
the  Guaranteed  Portion  of  the  Loan  is 
transferred  separate  and  apart  from  the 
Unguaranteed  Portion  of  the  Loan. 

§2201.28    Participation  in  guaranteed 
Loans. 

(a)  Subject  to  paragraphs  (b),  (c)  and 
(d)  of  this  section,  a  Lender  may 
distribute  the  risk  of  a  portion  of  a  Loan 
guaranteed  under  the  Program  by  sale  of 
participations  therein  if: 

(1)  Neither  the  Loan  note  nor  the 
Guarantee  is  assigned,  conveyed,  sold, 
or  transferred  in  whole  or  in  part  as  a 
residt  of  the  sale  of  such  participations; 

(2)  The  Lender  remains  solely 
responsible  for  the  administration  of  the 
Loan  as  an  Agent;  and 

(3)  The  Board's  ability  to  assert  any 
and  all  defenses  available  to  it  under  the 
law  and  under  the  Loan  Documents  is 
not  adversely  affected. 

(b)  The  following  categories  of  entities 
may  purchase  participation  interests  in 
Loans  guaranteed  under  the  Program: 

(1)  Lenders  that  meet  the  eligibility 
requirements  of  §2201.13  of  this  part; 

(2)  Qualified  institutional  buyers  as 
defined  in  17  CFR  230.144A  (a),  known 
as  Rule  144A  (a)  of  the  Securities  and 
Exchange  Commission  and  issued  under 
the  Securities  Act  of  1933  (15  U.S.C.  77a 
et  seq.y,  or 

(3)  Any  other  entity  approved  by  the 
Board  on  a  case-by-case  basis. 
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(c)  An  Aj  ent  may  not  grant 
participatic  ns  in  that  portion  of  its 
interest  in  <  Loan  that  may  not  be 
assigned  or  transferred  under 
§2201.27(d )  of  this  part.  A  Lender,  other 
than  the  Aj  ent,  may  not  grant 
participatic  ns  in  that  portion  of  its 
interest  in  i  Loan  that  may  not  be 
assigned  or  transferred  under 
§2201.27(cl)  of  this  part. 

(d)  At  leaet  five  percent  of  any 
participaticn  interest  in  a  Loan  must  be 
unguaranteed. 

§  2201 .29    sjupplemental  guarantees. 

The  Board  will  allow  the  structure  of 
a  guarantee  i  Loan  to  include  one  or 
more  suppl  jmental  guarantees  only 
from  a  Stat«  or  local  governmental  or 
tribal  entitj  that  cover  the  Unguaranteed 
Portion  of  t  le  Loan,  provided  that: 

(a)  There  shall  be  no  supplemental 
guarantee  v  ith  respect  to  the 
Unguarante  ed  Portion  required  to  be 
held  by  the  Agent  or  sole  Lender 
pursuant  to  §  2201.27(d)  of  this  part; 

(b)  The  L  )an  Documents  relating  to 
any  supplei  nental  guarantee  shall  be 
acceptable  i  n  form  and  substance  to  the 
Board;  and 

(c)  In  approving  the  issuance  of  a 
Guarantee,  he  Board  may  impose  any 
conditions  vith  respect  to  supplemental 
gu£irantee(s  relating  to  the  Loan  that  it 
considers  a  )propriate. 

§2201.30    Ajdjustments. 

(a)  The  B  )ard  must  approve  the 
adjustment  of  any  term  or  condition  of 
the  Loan  D(  icuments  under  this 
Program,  including  the  rate  of  interest, 
time  of  pay  nent  of  principal  or  interest, 
or  CoUatera  I  requirements.  Adjustments 
may  be  app  oved  by  the  Board  only  if: 

(1)  The  adjustment  is  consistent  with 
the  financic  1  interests  of  the  United 
States; 

(2)  Conse  at  has  been  obtained  from 
the  parties  i  o  the  Loan  Agreement; 

(3)  The  adjustment  is  consistent  with 
the  underw  riting  criteria  developed  for 
the  Progran  i; 

(4)  The  adjustment  does  not  adversely 
affect  the  ir  terest  of  the  Federal 

.  Govemmen  I  in  the  Assets  or  Collateral 
of  the  Borrc  wer; 

(5)  The  aiijustment  does  not  adversely 
affect  the  ability  of  the  Borrower  to 
repay  the  L^an;  and 

(6)  The  rational  Telecommunications 
and  Information  Administration  of  the 
Department  of  Commerce  has  been 
consulted  by  the  Board  regarding  the 
adjustment] 

(b)  A  Lenider's  decision  to  forego 
remedial  adtion  in  the  event  of  a  breach 
of  financial]  covenants  required  under 
the  Loan  A  ;reement  will  not  constitute 

|L  an  adjustm  mt  under  this  section. 


§2201.31    Indemnification. 

(a)  The  United  States  shall  be 
indemnified  by  any  Affiliate  of  a 
Borrower  designated  in  the  Loan 
Documents  for  any  losses  that  the 
United  States  incurs  as  a  result  of: 

(1)  A  judgment  against  the  Borrower 
or  any  of  its  Affiliates; 

(2)  Any  breach  by  the  Borrower  or  any 
of  its  Affiliates  of  their  obligations 
under  the  Loan  Docimients; 

(3)  Any  violation  of  the  provisions  of 
the  Act,  or  the  regulations  in  this  part, 
by  the  Borrower  or  any  of  its  Affiliates; 

(4)  Any  penalties  incurred  by  the 
Borrower  or  any  of  its  Affiliates  for  any 
reetson,  including  violation  of  a 
performance  schedule  stipulated  in  a 
Performance  Agreement;  and 

(5)  Any  other  circumstances  that  the 
Board  considers  appropriate. 

(b)  The  Board  may  require  more  than 
one  Affiliate  of  a  Borrower  to  make  the 
indemnifications  referred  to  in 
paragraph  (a)  of  this  section. 

(c)  The  indemnifications  referred  to  in 
paragraph  (a)  of  this  section  shall  be 
included  in  the  Loan  Documents. 

§  2201 .32    Termination  of  obligations. 

The  Board  shall  have  such  rights  to 
terminate  the  Guarantee  as  are  set  forth 
in  the  Act  and  Loan  Documents. 

§2201.33    Defautts. 

(a)  In  determining,  following  any 
Payment  Default  or  Default,  whether  to 
accelerate  the  maturity  of  any  amoimts 
outstanding  imder  the  Loan  Documents 
or  otherwise  to  declare  such  amounts  to 
be  immediately  due  and  payable,  or 
pursue  other  remedial  actions  available 
under  the  Loan  Documents,  the  Agent  or 
Lender,  as  the  case  may  be,  shall  act  at 
all  times  in  accordance  with  the 
standard  of  care  and  diligence  required 
imder  §  2201.26(a)  of  this  part. 

(b)  Following  any  Payment  Default, 
the  Agent  or  Lender  shall  promptly 

.  notify  the  Board  and  be  entitled  to  make 
a  Payment  Demand.  Any  Payment 
Demand  shall: 

(1)  Identify  the  amount  and  due  date 
of  the  defaulted  payment  of  principal 
and  the  outstanding  amounts  of 
principal  and  interest  under  the  Loan; 

(2)  Describe  briefly  the  circimistances 
leading  to  the  Payment  Default, 
including,  without  limitation,  the  nature 
of  any  precipitating  Default,  whether  an 
acceleration  has  occurred,  and  whether 
a  bankruptcy  proceeding  has  been  . 
instituted  or  threatened;  and 

(3)  Be  accompanied  by  a  copy  of  each 
of  the  Loan  Documents  and  all  notices 
and  other  correspondence  with  the 
Borrower  or  other  Lender  relating  to  die 
Payment  Defaidt  and  any  precipitating 
Default. 


(c)  Following  any  Payment  Demand 
being  made,  the  Agent  or  Lender  shall 
furnish  to  the  Board  promptly  upon 
request  from  the  Board  and,  in  any 
event,  not  later  than  ninety  (90)  days 
from  the  date  of  such  request,  each  of 
the  following: 

(1)  A  written,  detailed  and  reasonable 
plan  for  the  partial  or  complete 
foreclosure  on  and  liquidation  of  the 
Collateral,  including,  without 
limitation,  detailed  estimates  by  the , 
Agent  or  Lender  of  the  time  and 
reasonable  costs  of  collection 
anticipated  to  be  necessary  in  order  to 
carry  out  such  plan;  and 

(2)  A  written,  detailed  and  reasonable 
work-out  plan,  if  such  a  plan  is  feasible, 
for  the  continued  operation  of  the 
Borrower  calculated,  in  the  Agent's  or 
Lender's  judgment,  to  assure  the  best 
prospect  for  repayment  of  principal  and 
interest  under  the  Loan  without  partial 
or  complete  foreclosure  and  liquidation 
of  the  Collateral,  including,  without 
limitation,  detailed  estimates  of  the  time 
and  expense  required  for  such  work-out 
and  an  assessment  of  the  risks  to  the 
Agent  or  Lender  and  the  Board 
associated  therewith  relative  to  such 
risks  associated  with  complete 
foreclosure  and  liquidation;  and,  if  any 
partial  foreclosing  and  liquidation  is  a 
part  of  such  proposed  work-out  plan,  a 
detailed  estimate  of  the  time  and 
reasonable  costs  of  collection 
anticipated  by  the  Agent  or  Lender  to  be 
required  to  effect  such  partial 
liquidation. 

(d)  By  making  a  Payment  Demand,  the 
Agent  or  Lender  shall  be  conclusively 
deemed  to  have  certified,  with  full 
knowledge  of  the  provisions  of  18 
U.S.C.  1001  and  31  U.S.C.  3729 
including,  without  limitation,  the 
provisions  thereof  for  penalties  and 
damages,  to  the  Board  that  it  has  fully 
and  timely  complied  with  all  material 
provisions  and  obligations  under  the 
Guarantee  and  the  Loan  Documents, 
that  the  amount  demanded  is  past  due 
and  owed  by  the  Borrower  under  the 
Loan  Agreement,  and  that  the  demand 
is  properly  made  and  required  to  be 
satisfied  by  the  Board  under  the  terms 
of  the  Guarantee. 

(e)  Following  receipt  of  any  Payment 
Demand,  the  Board  or,  on  its  behalf,  any 
duly  authorized  representative  or 
designee,  may  conduct  an  audit  and 
investigation  of  compliance  with  all 
material  provisions  and  obligations 
under  the  Guarantee.  The  Agent  and/or 
Lender  shall  cooperate  fully  and 
diligently  with  any  such  audit  and 
investigation. 

(f)  Within  a  reasonable  period  of  time 
from  receipt  by  the  Board  of  a  Payment 
Demand,  the  Board  shall  approve 
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payment  of  the  amoimt  to  be  paid  in 
respect  of  the  impaid  principal  amount 
imder  the  Loan  to  which  the  Payment 
Demand  relates.  The  Board  may 
withhold  such  payment  if  any  audit  or 
investigation  is  pending  or  if 
information  remains  to  be  furnished  by 
the  Agent  or  Lender.  Further,  payment 
shall  not  be  made  to  the  extent  it  is 
determined  by  the  Board,  whether  as  the 
result  of  an  audit,  investigation  or 
otherwise,  that  the  Board's  payment 
obligation  has  terminated.  Pa)n(nent 
shall  be  made  by  wire  transfer  in 
immediately  available  funds  to  the  bank 
and  account  designated  by  the  Agent  or 
Lender  for  such  purpose. 

(g)  The  Board  may  take,  or  direct  to 
be  taken  any  action  in  liquidating  the 
Collateral  that  the  Board  determines  to 
be  necessary  or  proper,  consistent  with 
Federal  law  and  regulations. 

(h)  Pursuant  to  the  Guarantee,  upon 
Payment  Demand  by  the  Agent  or 
Lender,  and  whether  the  Board  has 
approved  any  payment  under  the 
Guarantee  or  any  payment  has  been 
made  under  the  Guarantee,  the  Board, 
through  the  Administrator,  shall  have 
the  right  to  liquidate,  or  cause  to  be 
liquidated,  the  Collateral.  The  Board,  at 
its  sole  discretion,  shall  have  the  right 
to  require  that  the  Agent  or  Lender, 
solely  or  with  the  Administrator, 
conduct  to  completion  any  iiquidation 
of  any  of  the  Collateral.  Such 
liquidation  shall  be  conducted  by  the 
Agent  or  Lender  in  accordance  with  the 
standards  of  care  specified  in 
§  2201.26(a)  of  this  part. 

§2201.34    0MB  Control  Number. 

The  information  collection 
requirements  in  this  part  are  approved 
by  the  Office  of  Management  and 
Budget  and  assigned  OMB  control 
number  05  72-XXXX. 

Dated:  August  11,  2003. 

Jacqueline  G.  Rosier, 

Secretary,  LOCAL  Television  Loan  Guarantiee 
Board. 

(FR  Doc.  03-20786  Filed  8-14-03;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-296-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777-200  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dccument  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  777-200  and  -300 
series  airplanes.  This  proposal  would 
require  replacing  existing  ceiling  and 
sidewall  light  connectors  in  the 
passenger  cabin  with  new  connectors, 
and  follow-on  actions.  This  action  is 
necessary  to  prevent  overheating  of  the 
light  connectors,  which  could  result  in 
smoke  and  a  possible  fire  in  the 
passenger  cabin.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
September  29,  2003. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
296-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  foUovdng  address:  9-anm- 
npnncoininent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-296-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  PO 
Box  3707,  Seattle,  Washington  98124- 
2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Binh  V.  Tran,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 


130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  917-6485;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcai  d  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-296-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commented'. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-296-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  several  reports 
that  ceiling  and  sidewall  light 
connectors  have  overheated  on  several 
Boeing  Model  777-200  and  -300  series 
airplanes.  Investigation  following  failure 


48834 


Federal  Register / Vol.  68,  No.  158 /Friday,  August  15,  2003 /Proposed  Rules 


;ai  d 


of  ceiling 
two  cases 
revealed 
connectors 
attributed  tc 
within  light 
volt  power 
arcing  withijn 
consequent 
charring  of 
condition,  i 
in  smoke 


sidewall  lights  and,  in 
tiipped  circuit  breakers, 
bu  ned  and  charred  light 
This  damage  has  been 
moisture  contamination 
connectors  in  which  115- 
present,  which  caused 
the  coiuiectors,  and 
naelting,  burning,  and 
\  he  connectors.  This 
not  corrected,  could  result 
a  possible  fire  in  the 
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passenger i 

Explanation 
Information 

The  FAA  las  reviewed  and  approved 
Boeing  Spec  ial  Attention  Service 
Bulletin  77/ -33-0019.  dated  July  19. 
2001,  whicli  describes  procedures  for 
replacing  existing  ceiling  and  sideweill 
light  connec  tors  with  new  connectors  in 
the  forward,  middle,  and  aft  passenger 
cabin.  The  f  rocedures  in  the  service 
bulletin  inci  ude  replacing  ceiling  and 
sidewall  lig!  it  assemblies  with  improved 
assemblies,  'eplacing  jumper  bundles 
on  ceiling  li  jhts  (if  installed)  with  new 
bimdles.  ref  lacing  connectors  on  certain 
wire  bundle  s  with  new  improved 
connectors,  md  performing  functional 
tests.  Accon  iplishment  of  the  applicable 
actions  specified  in  the  service  bulletin 
is  intended  o  adequately  address  the 
identified  u:  isafe  condition. 

Boeing  Sf  ecial  Attention  Service 
Bulletin  777-33-0019  refers  to  Diehl 
Service  Bulletin  3352-33-01,  dated  June 
20,  2001,  as  an  additional  soiu-ce  of 
service  infoi  mation  for  accomplishment 
of  the  coiui€  ctor  replacements. 

Explanation  of  Requirements  of 
Proposed  Ri  tie 

Since  an  i  insafe  condition  has  been 
identified  tt  at  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  acco  mplishment  of  the  actions 
specified  in  the  Boeing  service  bulletin 
described  pi  eviously. 

In  develo]  »ing  an  appropriate 
compliance  time  for  this  AD,  we 
considered  i  he  manufacturer's 
recommend  ition.  the  degree  of  urgency 
associated  v  ith  the  subject  unsafe 
condition,  t  le  average  utilization  of  the 
affected  flee  I,  and  the  time  necessary  to 
perform  the  proposed  actions.  In  light  of 
all  of  these  I  actors,  we  find  that  an  18- 
month  compliance  time  represents  an 
appropriate  interval  of  time  for  affected 
airplanes  to  continue  to  operate  without 
compromisi  ag  safety. 

Changes  to    4  CFR  Part  39/Efifect  on  the 
Proposed  A  ) 

On  July  ID 
version  of  1 1 


2002,  we  issued  a  new 
CFR  part  39  (67  FR  47997. 


July  22,  2002),  which  governs  the  FAA's 
airworthiness  directives  system.  The 
regulation  now  includes  material  that 
relates  to  altered  products,  special  flight 
permits,  and  alternative  methods  of 
compliance  (AMOCs).  Because  we  have 
now  included  this  material  in  part  39, 
only  the  office  authorized  to  approve 
AMOCs  is  identified  in  each  individual 
AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  fi-om  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  has  been  revised  to 
reflect  this  increase  in  the  specified 
hourly  labor  rate. 

Cost  Impact 

There  are  approximately  341 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
108  airplanes  of  U.S.  registry,  22  Model 
777-200  series  airplanes  and  86  Model 
777-300  series  airplanes,  would  be 
affected  by  this  proposed  AD. 

For  those  Model  777-200  series 
airplanes,  it  would  take  approximately 
72  work  hours  per  airplane  to 
accomplish  the  proposed  actions,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $4,631  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  of 
Model  777-200  series  airplanes  is 
estimated  to  be  $204,842,  or  $9,311  per 
airplane. 

For  those  Model  777-300  series 
airplanes,  it  would  take  approximately 
82  work  hours  per  airplane  to 
accomplish  the  proposed  actions,  at  an 
average  labor  rate  of  $65  per  work  hour. 
Required  parts  would  cost 
approximately  $5,488  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  of 
Model  777-300  series  airplanes  is 
estimated  to  be  $930,348,  or  $10,818  per 
airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futxire  if 
Ihis  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 


required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-296-AD. 

Applicability:  Model  777-200  and  -300 
series  airplanes,  certificated  in  any  category, 
line  numbers  001  through  341  inclusive. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  ceiling  and 
sidewall  light  connectors,  which  could  result 
in  smoke  and  a  possible  fire  In  the  passenger 
cabin,  accomplish  the  following: 
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Service  Bulletin  References 

(a)  The  following  information  pertains  to 
the  service  bulletin  referenced  in  this  AD: 

(1)  The  term  "service  bulletin,"  as  used  in 
this  AD,  means  the  Accomplishment 
Instructions  of  Boeing  Special  Attention 
Service  Bulletin  777-33-0019,  dated  July  19, 
2001. 

(2)  Although  the  service  bulletin 
referenced  in  this  AD  specifies  to  submit 
information  to  the  manufacturer,  this  AD 
does  not  include  such  a  requirement. 

Replacement  of  Light  Connectors 

(b)  Within  18  months  after  the  effective 
date  of  this  AD:  Replace,  with  improved 
parts,  the  existing  ceiling  and  sidewall  light 
connectors  and  wire  bundle  connectors  in 
the  areas  specified  in  the  service  bulletin;  by 
accomplishing  all  actions  in  steps  A.  through 
S.  in  Work  Packages  1,  2,  and  3.  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Note:  Boeing  Special  Attention  Service 
Bulletin  777-33-0019  refers  to  Diehl  Service 
Bulletin  3352-33-01,  dated  June  20,  2001,  as 
an  additional  source  of  service  information 
for  accomplishment  of  the  connector 
replacements. 

Alternative  Methods  of  Compliance 

(c)  In  accordance  with  14  CFR  39.19,  the 
Manager,  Seattle  Aircraft  Certification  Office, 
FAA,  is  authorized  to  approve  alternative 
methods  of  compliance  for  this  AD. 

Issued  in  Renton,  Washington,  on  August 
11,2003. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-20836  Filed  8-14-03;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTME^fr  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NM-70-AO] 

RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  -11F 
Airplanes 

agency:  Federal  Aviation 

Adnodnistration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-1 1 
series  airplanes,  that  currently  requires 
performing  a  general  visual  inspection 
to  detect  chafing  or  damage  of  the 
parallel  power  feeder  cables  of  the 
number  2  integrated  drive  generator 
(IDG);  repairing  any  chafed  cable  and 


damaged  structiu^;  and  repositioning 
the  parallel  power  feeder  cables  of  the 
number  2  IDG.  This  action  would  revise 
the  applicability  of  the  existing  AD  by 
adding  certain  airplanes  and  removing 
certain  other  airplanes.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  chafing  and  arcing 
of  the  peuallel  feeder  cables  of  the 
niunber  2  IDG,  which  could  result  in 
smoke  and/or  fire  in  the  right  aft  galley 
area.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
September  29,  2003. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2003-NM- 
70-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomm'int@f aa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2003-NM-70-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  or 
2000  or  ASCn  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brett  Portwood,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5350; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 


be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Incljide  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regiilatory.  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
svunmarizing  each  FAA-public  contact 
concerned  virith  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2003-NM-7O-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-»114,  Attention:  Rules  Docket  No. 
2003-NM-70-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  August  14,  2001,  the  FAA  issued 
AD  2001-17-08.  amendment  39-12399 
(66  FR  44043.  August  22.  2001). 
applicable  to  certain  McDonnell 
Douglas  Model  MD-1 1  series  airplanes, 
to' require  performing  a  general  visual 
inspection  to  detect  chafing  or  damage 
of  the  parallel  power  feeder  cables  of  the 
number  2  integrated  drive  generator 
(IDG);  repairing  any  chafed  cable  and 
damaged  structitte;  and  repositioning 
the  parallel  power  feeder  cables  of  the 
number  2  IDG.  That  action  was 
prompted  by  an  incident  in  which 
smoke  permeated  the  right  aft  galley 
area  and  an  electrical  power  generator 
system  fault  alert  occurred  on  a 
McDormell  Douglas  Model  MD-11 


48836 


Federal  Register /Vol.  68,  No.  158 /Friday,  August  15,  2003V  Proposed  Bules 


airplane.  T$e  requirements  of  that  AD 
are  intended  to  prevent  chafing  and 
arcing  of  th }  parallel  feeder  cables  of  the 
number  2  D  )G,  which  could  result  in 
smoke  and/  Dr  fire  in  the  right  aft  galley 


area. 


Actions  Sin  ce  Issuance  of  Previous  Rule 


Since  the 


FAA  that  it 


McDonnell 


issuance  of  that  AD,  the 


airplane  ma  nufacturer  has  informed  the 
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Douglas  Alert  Service 
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10. 2000  ( 
2001-17-0) 
service  infc 
the  require{ 
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included  2 
subject  to 
condition. 

Explanatio^ 
Information 


lich  was  referenced  in  AD 

an  appropriate  source  of 
rmation  for  accomplishing 

actions)  that  are  subject  to 
M  unsafe  condition  and 

other  airplanes  that  are  not 
►e  identified  unsafe 

of  Relevant  Service 


We  have  teviewed  and  approved 
Boeing  Alent  Service  Bulletin  MDll- 
24A157,  Relrision  01,  dated  March  11, 
2003,  whic^  revises  the  effectivity  of  the 
initial  relea  >e  of  the  service  bulletin  by 
adding  43  additional  airplanes  and 
removing  2'  i  other  airplanes.  The 
inspection,  repositioning,  and  corrective 
actions  if  n«  cessary  specified  in 
Revision  01  are  essentially  identical  to 
those  descri  bed  in  initial  release  of  the 
service  bull  jtin.  No  more  work  is 
necessary  o  i  airplanes  changed  per  the 
initial  relea  !e  of  this  service  bulletin. 
Accomplist  ment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  u  Qsafe  condition. 

Explanatioi  i  of  Requirements  of  . 
Proposed  Ride 

Since  an  i  msafe  condition  has  been 
identified  tiat  is  likely  to  exist  or 
develop  on  pther  products  of  this  same 
type  design!  the  proposed  AD  would 
supersede  AD  2001-17-08  to  require 
performing  b  general  visual  inspection 
to  detect  chafing  or  damage  of  the 
parallel  power  feeder  cables  of  the 
number  2  II  iG;  repairing  any  chafed 
cable  and  d  unaged  structure;  and 
repositionii  g  the  parallel  power  feeder 
cables  of  th<  ( nxmiber  2  IDG.  The 
proposed  A  3  also  would  revise  the 
appIicabilitV  of  the  existing  AD  by 
adding  certain  airplanes  and  removing 
certain  othv  airplanes.  The  actions 
would  be  required  to  be  accomplished 
in  accordan  ce  with  the  applicable 
service  bullptin  revision  described 
previously, 


Explanation  of  Change  to  Applicability 

The  applicability  of  AD  2001-17-08 
identified  the  affected  airplanes  as 
"Model  MD-11  series  airplanes,  as 
listed  in  McDormell  Douglas  Alert 
Service  Bulletin  MD11-24A157,  dated 
August  10,  2000."  Although  Model  MD- 
llF  airplanes  are  not  specifically 
identified  by  model  name  in  the 
applicability  of  that  AD,  those  airplanes 
are  identified  by  the  manufacturer's 
fuselage  numbers  in  the  referenced 
service  bulletin.  This  proposed  AD 
would  identify  those  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models  [i.e..  Model  MD-11  and 
-llF  airplcmes). 

Changes  to  14  CFR  Part  39/Efifect  on  the 
AD 

On  July  10,  2002,  we  issued  a  new 
version  of  14  CFR  part  39  (67  FR  47997, 
July  22,  2002),  which  governs  our  AD 
system.  The  regulation  now  includes 
material  that  relates  to  altered  products, 
special  flight  permits,  emd  alternative 
methods  of  compliance  (AMOCs). 
Because  we  have  now  included  this 
material  in  part  39,  for  purposes  of  this 
proposed  AD,  it  is  only  necessary  to 
identify  the  office  authorized  to  approve 
AMOCs  and  previously  approved 
AMOCs  that  are  acceptable  for 
compliance  with  the  applicable 
requirements  of  this  proposed  AD. 
Therefore,  Note  1  and  paragraph  (c)  of 
AD  2001-17-08  are  not  included  in  this 
proposed  AD,  and  paragraph  (b)  of 
AD  2001-17-08  has  been  revised  in 
this  proposed  AD. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figxires  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  85  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  15 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

For  Group  1  airplanes  listed  in  Boeing 
Alert  Service  Bulletin  MD11-24A157, 
Revision  01,  dated  March  11,  2003:  The 
actions  that  are  currently  required  by 
AD  2001-17-08  take  approximately  4 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $65  per  work 
hour.  Based  on  these  figures,  the  cost 


impact  of  the  currently  required  actions 
on  these  U.S.  operators  is  estimated  to 
be  $260  per  airplane. 

For  Group  2  airplanes  listed  in  Boeing 
Alert  Service  Bulletin  MD11-24A157, 
Revision  01,  dated  March  11,  2003:  The 
new  actions  that  are  proposed  in  this 
AD  action  would  take  approximately  5 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $65  per  work 
hour.  Required  parts  would  cost 
approximately  $673  per  airplane.  Based 
on  these  figiues,  the  cost  impact  of  the 
proposed  requirements  of  this  AD  on 
these  U.S.  operators  is  estimated  to  be 
$998  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
futxu-e  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiuiing  time,  or  time  necessitated  by 
other  administrative  actions.  The 
manufacturer  may  cover  the  cost  of 
replacement  parts  associated  with  this 
proposed  AD,  subject  to  warranty 
conditions.  Manufacturer  warranty 
remedies  may  also  be  available  for  labor 
costs  associated  with  this  proposed  AD. 
As  a  result,  the  costs  attributable  to  the 
proposed  AD  may  be  less  than  stated 
above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regxdatory  Policies  and  Procedures  (44 
FR  11034.  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12399  (66  FR 
44043,  August  22,  2001),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  EWuglas:  Docket  2003-NM-7O- 
AD.  Supersedes  AD  2001-17-08, 
Amendment  39-12399. 


Applicability:  Model  MD-1 1  and  -1 1 F 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-24A157,  Revision  01,  dated 
March  11.  2003;  certificated  in  any  category. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  arcing  of  the 
parallel  feeder  cables  of  the  number  2 
integrated  drive  generator  (IDG),  which  could 
result  in  smoke  and/or  fire  in  the  right  aft 
galley  area,  accomplish  the  following: 


Inspection 

(a)  Do  a  general  visual  inspection  to  detect 
chafing  or  damage  of  the  parallel  power 
feeder  cables  of  the  number  2  IDG  at  the 
applicable  time  and  per  the  applicable 
service  bulletin  specified  in  Table  1  of  this 
AD.  Table  1  is  as  follows: 


Table  1  .—Compliance  Time/Service  Bulletin 


Airplanes 


For  Group  1   airplanes  listed  in  Boeing  Alert 

Service  Bulletin  MD11-24A157,  Revision  01, 

dated  March  1 1 ,  2003. 
For  Group  2  airplanes  listed  in  Boeing  Alert 

Sen/ice  Bulletin  MD11-24A157,  Revision  01, 

dated  March  1 1 ,  2003. 


Compliance  Time 


Within  6  months  after  September  26,  2001 
(the  effective  date  of  AD  2001-17-08. 
amendment  39-12399). 

Within  6  months  after  the  effective  date  of  this 
AD. 


Service  Bulletin 


McDonnell    Douglas    Alert    Service    Bulletin 
MD11-24A157,  dated  August  10,  2000. 

Boeing  Alert  Service  Bulletin  MD11-24A157. 
Revision  01 ,  dated  March  1 1 ,  2003. 


Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Condition  1  (No  Chafing  and  No  Structure 
Damage) 

(1)  If  no  chafing  and  damage  is  detected, 
before  further  flight,  reposition  the  parallel 
power  feeder  cables  of  the  number  2  IDG,  per 
the  applicable  service  bulletin. 

Condition  2  (Chafing  or  Stnictiuv  Damage) 

(2)  If  any  chafing  or  damage  is  detected, 
before  further  flight,  repair  the  chafed  cable 
and  damaged  structure,  as  applicable,  and 
reposition  the  parallel  power  feeder  cables  of 
the  number  2  IDG,  per  the  applicable  service 
bulletin. 

Alternative  Methods  of  Compliance 

(b)(1)  In  accordance  with  14  CFR  39.19,  the 
Manager.  Los  Angeles  Aircraft  Certification 
Office.  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

(2)  Alternative  methods  of  compliance, 
approved  previously  per  AD  2001-17-08. 
amendment  39-12399.  are  approved  as 
alternative  methods  of  compliance  with  the 
requirements  of  this  AD. 


Issued  in  Renton,  Washington,  on  August 
11,2003. 

Neil  D.  Schalekamp, 
Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-20835  Filed  8-14-03;  8:45  am] 
8IUJNO  CODE  491(^13-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  1260 
RIN2700-AC75 

NASA  Grant  and  Cooperative 
Agreement  Handbook — Public 
Acknowledgements 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
amend  the  NASA  Grant  and  Cooperative 
Agreement  Handbook  to  include  pubUc 
acknowledgement  of  NASA's 
photographs  and  illustrations  in  reports 
or  pubhcations  spawned  by  NASA's 
award  of  grants  or  cooperative 
agreements. 

DATES:  hiterested  parties  should  submit 
comments  in  writing  on  or  before 
October  14,  2003  to  be  considered  in 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to  Paul  Brundage,  NASA  Headquarters, 
Office  of  Proctu^ment,  Coda  HK, 
Washington,  DC  20546.  Comments  may 


also  be  submitted  by  via  the  Internet  to 

paul.d.brundage@nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 

Brundage,  Code  HK,  (202)  358-0481,  e- 

mail:  paul.d.brundage@nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  publications  spawned  from 
NASA's  award  of  grants  and  cooperative 
agreements,  principal  investigators 
sometimes  fail  to  acknowledge  NASA's 
photographs  and  illustrations.  This 
proposed  change  sets  forth  NASA's 
desire  for  acknowledgement  in  14  CFR 
1260.22. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  because  (a)  few  grants  and 
cooperative  agreements  imder  14  CFR 
part  1260  are  awarded  to  small 
businesses,  (b)  it  will  only  affect  the  few 
recipients  of  awards  that  make  use  of 
NASA  photographs  and  illustrations  in 
their  publications,  and  (c)  this  proposed 
rule  has  no  economic  impact  on  award 
recipients  since  it  only  requests 
acknowledgment  of  the  soiute  of 
photographs  and  illustrations  in  the 
recipients'  publications. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
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does  not  imp  ose  any  new  recordkeeping 
or  infoiroation  collection  requirements, 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  n  quire  the  approval  of  the 
Office  of  Management  (OMB)  and 
Budget  nndet  44  U.S.C.  3501,  et.  seq. 

List  of  Subje^  in  CFR  Part  1260 

Grant  Prog  -ams — Science  and 
Technology. 

.  Tom  Luedtke, 

Assistant  Adm  inistrator  for  Procurement. 

According  y,  14  CFR  part  1260  is 
proposed  to  ie  amended  as  follows: 

1.  The  autl  ority  citation  for  14  CFR 
part  1260  coi  itinues  to  read  as  follows: 

Authority:  4  !  U.S.C.  2473(c)(1),  Pub.  L.  97- 
258,  and  96  Sti  t.  1003  (31  U.S.C.  6301,  et 
iiq.). 

PART  1260-iGRANTS  AND 
COOPERATIVE  AGREEMENTS 


2.  Amend 
by  revising 
adding 
follows: 


I  he  provision  at  §  1260.22 
tl  e  date  of  the  provision  and 
parag  'aph  (a)(3)  to  read  as 


Tei  :hnical  publications  and 


§1260.22 
reports. 

Technical  Pv  blications  and  Reports 

(Month/Year 

(a)  *   *   * 

(3)  As  a  coi  irtesy,  any  release  of  a 
NASA  photo  ;raph  or  illustration  should 
list  NASA  fir  it  on  the  credit  line 
followed  by  t  le  name  of  the  Principal 
Investigator's  Institution.  An  example 
follows: 

"Photograp  h  <or  illustration,  figure, 
eto  courtes; '  of  NASA  <or  NASA 
Center  manaj  ing  the  mission  or 
program>  an(  I  the  <Principal 
Investigator's  institution>." 


[PR  Doc.  03-2(1920  Filed  a-14-03;  8:45  am] 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Part  ^260 

RtN  270O-AC7|t 

I 

NASA  Grant  and  Cooperative 
Agreement  Handbook— Investigative 
Requirement  b 


Nati  3nal  Aeronautics  and 
imir  istration. 
Prop(  >sed  rule. 


AGENCY: 

Space  Admii^stration 
ACTION 


SUMMARY:  Th  s  rule  proposes  to  amend 
the  existing  'Investigative 
Requirement;"  provision  of  the  NASA 
Grant  and  Co  aperative  Agreement 


Handbook  to  require  recipients  of  grants 
and  cooperative  agreements  to  ensure 
that  individuals  needing  access  to  a 
NASA  Center,  facility,  or  computer 
system,  or  to  NASA  technical 
information,  provide  the  personal 
background  and  biographical 
information  requested  by  NASA. 

DATES:  Comments  should  be  submitted 
on  or  before  October  14,  2003. 

ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Paul 
Brundage,  NASA  Headquarters,  Office 
of  Procurement,  Contract  Management 
Division  (Code  HK),  Washington  DC 
20546. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Brundage,  (202)  358-0481,  e-mail: 
Paul.D.Brundage@nasa.gov. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

NASA  sometimes,  albeit  infrequently, 
requires  information  for  investigations 
of  individuals  working  on  grants  and 
cooperative  agreements  in  order  to 
determine  whether  to  permit,  deny,  or 
restrict  access  to  a  NASA  Center, 
facility,  or  computer  system,  or  to 
NASA  technicaJ  information.  The 
provision  at  1260.35,  Investigative 
Requirements,  is  inserted  in  all  grants 
and  cooperative  agreements  to  ensure 
recipients  provide  the  information 
requested  by  NASA  for  any  required 
investigation.  This  proposed  change  is 
needed  because  recipients  of  grants  and 
cooperative  agreements,  especially 
educational  institutions,  often  do  not 
maintain  or  have  access  to  the  types  of 
information  required  by  the  provision  at 
1260.35  about  their  staff,  faculty,  and 
students  because  of  policy  and  legal 
restrictions.  Instead  of  requiring  the 
recipients  to  obtain  and  submit  personal 
information,  this  proposed  rule  makes  it 
clear  that  the  individuals  needing  access 
may  provide  the  requisite  information 
directly  to  NASA.  "This  proposed  rule 
also  clarifies  that  access  is  to  NASA 
Centers,  facilities,  computer  systems, 
and  NASA  technical  information. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities  within  the  meaning  of  the 
Regulatory  Flexibility  Act.  5  U.S.C.  601 
et  seq,  because  there  are  few  grants  and 
cooperative  agreements  that  require 
access  to  NASA  Centers,  facilities,  and 
computer  systems,  or  to  NASA  technical 
information.  Furthermore,  only  a  small 
portion  of  NASA's  grants  and 
cooperative  agreements  are  awarded  to 
small  entities  as  defined  in  the  statute. 


C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  proposed  rule 
does  not  impose  any  new  recordkeeping 
or  information  collection  requirements, 
or  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  that  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  3501,  et.  seq. 

List  of  Subiects  in  CFR  Part  1260 

Grant  Programs — Science  and 
Technology. 

Tom  Luedtke,  * 

Assistant  Administrator  for  Procurement. 

Accordingly,  14  CFR  part  1260  is 
proposed  to  be  amended  as  follows: 

1.  The  authority  citation  for  14  CFR  - 
1260  continues  to  read  as  follows: 

Authority:  42  U.S.C.  2473(c)(1),  Pub.  L.  97- 
258,  and  96  Stat.  1003  (31  U.S.C.  6301,  et 
seq.) 

PART  1260— GRANTS  AND 
COOPERATIVE  AGREEMENTS 

2.  Section  1260.35  is  revised  to  read 
as  follows: 

§  1 260.35    Investigative  requirements. 

Investigative  Requirements 

(XX/XX) 

(a)  NASA  reserves  the  right  to  perform 
security  checks  and  to  deny  or  restrict 
access  to  a  NASA  Center,  facility,  or 
computer  system,  or  to  NASA  technical 
information,  as  NASA  deems 
appropriate.  To  the  extent  the  Recipient 
needs  such  access  for  performance  of 
the  work,  the  Recipient  shall  ensure  that 
individuals  needing  such  access  provide 
the  personcd  background  and 
biographical  information  requested  by 
NASA.  Individuals  failing  to  provide 
the  requested  information  will  be 
denied  such  access. 

(b)  All  requests  to  visit  a  NASA 
Center  or  facility  must  be  submitted  in 
a  timely  manner  in  accordance  with 
instructions  provided  by  that  Center  or 
facility. 

[FR  Doc.  03-20921  Filed  8-14-03;  8:45  am] 

BILLING  COOE  7510-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Alcohol  and  Tobacco  Tax  and  Trade 
Bureau 

27  CFR  Part  9 
BIN:  1513-AA50 
[Notice  No.  14] 

Proposed  Dundee  Hills  Viticulturai 
Area  (2002R-218P) 

AGENCY:  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau  (TTB),  Treasury. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Alcohol  and  Tobacco  Tax 
and  Trade  Bureau  proposes  to  establish 
the  Dundee  Hills  viticultiu-al  area  in 
Yamhill  County,  Oregon.  Located 
entirely  within  the  established 
Willamette  Valley  viticultvual  area,  the 
proposed  Dundee  Hills  area  covers 
6,490  acres,  of  which  1,264  are  planted 
to  grapes.  We  invite  comments  on  this 
proposal. 

DATES:  We  must  receive  written 
comments  on  or  before  October  14, 
2003. 

ADDRESSES:  You  may  send  comments  to 
any  of  the  following  addresses: 

•  Chief,  Regulations  and  Procedures 
Division,  Alcohol  and  Tobacco  Tax  and 
Trade  Bureau,  PO  Box  50221, 
Washington,  DC  20091-0221  (Attn: 
Notice  No.  14); 

•  (202)  927-8525  (facsimile); 

•  npnn@ttb.gov  (e-mail);  or 

•  http://www.ttb.gov  (An  online 
comment  form  is  posted  vdth  this  notice 
on  our  Web  site.) 

You  may  view  copies  of  this  notice 
and  any  comments  received  at  http:// 
www.ttb.gov/alcohol/rules/  or  by 
appointment  at  the  ATF  Reference 
Library,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226;  phone 
(202) 927-7890. 

See  the  "Public  Participation"  section 
of  this  notice  for  specific  instructions 
and  requirements,  and  for  information 
on  how  to  request  a  public  hearing. 
FOR  FURTHER  INFORMATION  CONTACT:  N. 
A.  Sutton,  Specialist,  Regulations  and 
Procediues  Division  (Oregon),  TTB,  946 
NW  Circle  Blvd.,  #286,  Corvallis,  OR 
97330;  telephone  (415)  271-1254. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticulturai  Areas 

TTB  Authority 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
requires  that  alcohol  beverage  labels 
provide  the  consumer  with  adequate 
information  regarding  a  product's 
identity,  while  prohibiting  the  use  of 


deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  the 
Secretary'  of  the  Treasury  to  issue 
regulations  to  carry  out  the  Act's 
provisions.  The  Secretary  has  delegated 
this  authority  to  the  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau  (TTB). 

Regidations  in  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticulturai 
areas  and  the  use  of  their  names  as 
appellations  of  origin  on  wine  labels 
and  in  v«ne  advertisements.  Title  27 
CFR  part  9,  American  Viticulturai 
Areas,  contains  the  list  of  approved 
viticulturai  areas. 

Definition 

Title  27  CFR  4.25a(e)(l)  defines  an 
American  viticulturai  area  as  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features 
whose  boundaries  have  been  delineated 
in  subpart  C  of  part  9.  The 
establishment  of  viticulturai  areas 
allows  the  identification  of  regions 
where  a  given  quality,  reputation,  or 
other  characteristics  of  the  wine  is 
essentially  attributable  to  its  geographic 
origin.  We  believe  that  the 
establishment  of  viticidtural  areas 
allows  wineries  to  describe  more 
accurately  the  origin  of  their  wines  to 
consimiers  and  helps  consumers 
identify  the  wines  they  purchase. 
Establishment  of  a  viticidtural  area  is 
neither  an  approval  nor  endorsement  by 
TTB  of  the  wine  produced  there. 

Requirements 

Section  4.25a(e){2)  outlines  the 
procedure  for  proposing  an  American 
viticulturai  area.  Anyone  interested  may 
petition  TTB  to  establish  a  grape- 
growing  region  as  a  viticidtural  area. 
The  petition  must  include —  „ 

•  Evidence  that  the  proposed 
viticulturai  area  is  locally  and/or 
nationally  known  by  the  name  specified 
in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  proposed 
viticulturai  area  are  as  specified  in  the 
petition; 

•  Evidence  that  the  proposed  area's 
growing  conditions,  such  as  climate, 
soils,  elevation,  physical  features,  etc., 
distinguish  it  bom.  surrounding  areas; 

•  A  description  of  the  proposed 
viticulturai  area's  specific  boundaries, 
based  on  featiires  found  on  maps 
approved  by  the  United  States 
Geological  Survey  (USGS);  and 

•  A  copy  of  the  appropriate  USGS- 
approved  map(s)  with  the  boimdaries 
prominenUy  marked. 


Impact  on  Current  Wine  Labels 

If  this  proposed  viticidtural  area  is 
established,  bottiers  who  use  brand 
names  like  the  name  of  the  viticulturai 
area  may  be  affected.  Such  bottiers  must 
ensure  that  their  existing  products  are 
eligible  to  use  the  name  of  \hs 
viticulturai  area  as  an  appellation  of 
origin.  For  a  wine  to  be  eligible,  at  least 
85  percent  of  the  grapes  in  the  wine 
must  have  been  grown  within  the 
viticulturai  area  and  must  meet  the 
other  conditions  listed  in  27  CFR 
4.25a(e)(3). 

If  the  wine  is  not  eligible  to  use  the 
appellation,  the  bottler  must  change  the 
brand  name  of  that  wine  and  obtain 
approval  of  a  new  label.  Different  rules 
apply  to  a  wine  in  this  category  bearing 
a  brand  name  traceable  to  a  label 
approved  before  July  7,  1986.  See  27 
CFR  4.39(i)  for  details.  In  addition,  if 
you  use  the  viticulturai  area  name  on  a 
wine  label  in  a  context  other  than  an 
appellation  of  origin,  the  general 
prohibitions  against  misleading 
representation  in  27  CFR  part  4  apply. 

Dundee  Hills  Petition 

TTB  has  received  a  petition  from  Mr. 
Alex  Sokol  Blosser,  secretary  of  the 
North  Willamette  Valley  AVA  Group, 
proposing  the  establishment  of  a  new 
viticidtural  area  to  be  called  "Dundee 
Hills"  in  Yamhill  County,  Oregon.  The 
petition  states  that  within  the  6,490-acre 
proposed  viticulturai  area,  1,264  acres 
are  currentiy  planted  to  grapes  with 
another  800  acres  available  for  future 
vineyard  use. 

This  proposed  area  is  entirely  within 
the  northern  portion  of  the  established 
Willamette  Valley  viticulturai  area  in 
northwestern  Oregon.  It  is  located  about 
28  miles  southwest  of  Portiand,  Oregon, 
and  about  40  miles  inland  from  the 
Pacific  Ocean  near  the  town  of  Newberg. 
The  tovkrnship  of  Dundee  straddles  the 
proposed  area's  eastern  border,  the 
Yamhill  River  runs  near  its  southern 
boundary,  Millican  Creek  and  the 
Trappist  Abbey  of  Our  Lady  of 
Guadalupe  anchor  its  west  side,  emd  the 
Chehalem  Valley  lies  beyond  its 
northern  boundary. 

The  Dundee  Hills  rise  above  the  low, 
flat  floors  of  the  surrounding  Willamette 
and  Chehalem  Valleys.  These  hills  have 
peaks  generally  above  700  feet  in 
elevation,  with  the  highest  rising  to 
1,067  feet.  The  petition  states  that  in 
addition  to  their  higher  elevation,  the 
hills  have  warmer  nighttime 
temperatures  and  less  low-elevation  fog 
and  frost  than  the  surrounding  valleys. 

The  North  Willamette  Valley  AVA 
Group  originally  proposed  the  name 
"Red  Hills,"  but  upon  learning  of  other 
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petitioners  proposing  the  same  (or  a 
similar)  name  for  other  viticultxiral 
areas,  the  Gf  oup  amended  its  petitioned 
name  to  "R^  Hills  of  Dimdee."  After 
continuing  toncem,  the  Group  again 
renamed  patitioned  area  "Dundee  Hills" 
to  avoid  comfusion  with  other  domestic 
and  intemaUonal  "Red  HiU"  or  "Red 
Hills"  vitictltural  areas. 

Name  Evidt  nee 

The  revis  jd  petition  states  that  local 
residents,  v  ntners,  and  others  know  the 
proposed  vi  ticultural  area  as  the 
"Dundee  Hi  lis."  Noting  that  several  area 
businesses  \  ise  the  Ehmdee  Hills  name, 
the  petition  includes  references  to  the 
October  20C2  Yamhill  County,  Oregon, 
Verizon  Sujer  Pages  telephone  book, 
which  lists  'Dundee  Hills  Estate,"  and 
the  "Shop  ^  ewberg"  Web  site,  which 
lists  "Dund(e  Hills  Farm." 

The  updated  petition  also  includes 
over  30  othffl  examples  of  the  proposed 
name's  use  :  rom  academic  journals, 
magazines,  i  lewspapers,  and  Web  sites. 
These  inclu(  le  Ellen  C.  McComack's 
March  1912  Oregon  Historical  Society 
Quarterly  ar  icle,  "A  Glimpse  into 
Prehistoric  Oregon."  The  Willamette 
Valley  was,  she  noted,  a  large, 
prehistoric  t  ody  of  water,  and  that 
"(alcross  a  narrow  straight  from 
Chehalem  wps  the  island  of  the  Dvmdee 
Hills*  • 

An  article  in  the  fall/ winter  1998 
issue  of  Wine  Press  Northwest,  "In  with 
the  New  Wo -Id,"  lists  several  pioneer 
Oregon  wint  growers,  including  David 
Lett,  who  anived  in  1965  with: 


Dai  is 


a  degree  in  vi 
Califomia- 
climate  suitab 
other  varieties 
on  the  Dunde( 


Acreage  ... 
Vineyards 


iculture  from  the  University  of 

and  a  plan  to  find  a  cool 
e  for  planting  pinot  noir  and 
from  Burgundy.  Lett  decided 
Hills  in  the  Willamette  Valley 


*   *  *.  Another  early  pioneer  is  Dick  Erath  of 
Erath  Vineyards,  also  still  producing  great 
wine  in  the  Dundee  Hills  near  Newberg. 

Fred  Delkin,  in  a  2002  Oregon  Magazine 
article,  "Papa  Pinot  Still  Preaching 
Gospel  That  Created  an  Industry,"  also 
notes  that,  in  1966,  Lett  planted  "Pinot 
Noir  and  its  cousin,  Pinot  Gris,  in  the 
Dundee  hills  area."  A  November  14, 
2002,  Seattle  Times  article,  "Wine  Is  the 
Main  Course  this  Thanksgiving 
Celebration,"  adds,  "Erath  Vineyards, 
high  in  the  Dundee  hills,  is  one  of  the 
Willamette  Valley's  pioneer  wineries." 

The  1989  Parker's  Wine  Buyer's 
Guide  (page  814)  explains  that  "Pinot 
Noir  from  the  Dundee  Hills,  a  subregion 
of  the  Willamette  Valley,  has  a  more 
herbaceous,  bing-cherry  fruitiness."  In 
Mame  Coggan's  Vineyards  and  Winery 
Management  article.  ''Vineyard  Land 
Values  Part  2:  What's  Happening 
Beyond  the  North  Coast"  (Vol.  27,  No. 
4,  2001),  states: 

The  premier  Oregon  wine  growing  area  is 
called  the  Dundee  Hills  *   •   *  Vacant  land 
values  in  the  Dundee  Hills  have  climbed 
from  $8,000-$10,000  to  $10,000-$15,000  per 
acre.  But  those  prices  drop  dramatically  as 
you  head  south  toward  Salem  and  the  Polk 
County  area,  where  values  are  probably  half 
of  the  Dundee  Hills  levels. 

In  addition,  the  revised  petition 
contains  an  October  2001  Oregon  Wine 
Magazine  article  (page  20)  that  describes 
a  French-owned  gravity-fed  winery, 
Domaine  Drouhin,  which  "clings  to  the 
heights  of  the  Dundee  Hills."  The 
revised  petition's  remaining  name 
evidence  contains  similar  references  to 
Dundee  Hills. 

Boundary  Evidence 

According  to  the  petition,  the 
proposed  Dundee  Hills  viticultural 


area's  boimdaries  are  based  on  a 
combination  of  geographical  features, 
including  elevation,  terrain,  climate, 
and  soil,  as  well  as  the  modem 
viticultiu-al  history  of  the  area. 

The  proposed  area  consists  of  a  single, 
continuous  uplifted  landmass  that  rises 
above  the  surrounding  valley  floors.  The 
petition  states  that  the  level  lands  along 
the  Willamette  River  and  its  tributary, 
the  Yamhill  River,  define  the  Dimdee 
Hills  to  the  east  and  south.  Millican 
Creek,  a  southward  flowing  tributary  of 
the  Yamhill  River,  and  a  smaller 
drainage  flowing  north  into  Chehalem 
Creek,  which  empties  into  the 
Willamette  River,  border  the  hills  to  the 
west.  The  petition  notes  that  the 
Chehalem  Valley  defines  the  hills' 
northern  limits. 


The  area's  proposed  boundary  line  is 
an  irregular  circle  encompassing  the 
Dundee  Hills.  The  200-foot  contour  line 
constitutes  most  of  the  proposed  area's 
boundary  line,  which,  the  petition 
states,  divides  the  base  of  the  hills' 
slopes  from  the  surroimding  valley 
floors.  On  much  of  its  western  side,  a 
rt)adway  that  varies  between  200  and 
300  feet  in  elevation  is  used  in  lieu  of 
the  200-foot  elevation  line,  which,  the 
petition  notes,  meanders  far  from  the 
logiccd  perimeter  of  the  proposed 
viticultural  area. 

Wine  grapes  planted  in  1969  at  Erath 
Vineyards  produced  216  cases  of  Pinot 
noir  in  1972,  and,  in  1971,  five  acres  of 
Pinot  noir  grapes  were  planted  at  the 
Sokol  Blosser  vineyard,  according  to  the 
petition.  Statistics  from  the  petition 
show  the  viticultural  growth  of  the 
proposed  Diuidee  Hills  area: 


Viticulture  Growth  in  Dundee  Hili^s  Area 


Decade  end- 
ing 1980 


Decade  end- 
ing 1990 


299 
13 


577 
22 


Decade  end- 
ing 2000 


1,161 
38 


As  of  2002 


1,264 
44 


Growing  Con  ditions 

A  combina  lion  of  elevation,  terrain, 
climate,  and  5oil  factors  that  contrast 
with  the  sun  aimding  valley  floors 
define  the  pr  jposed  viticiiltural  area, 
according  to  :he  petition.  As  noted 
earlier,  the  21 10-foot  contour  line  defines 
most  of  the  b  aundary  between  the 
proposed  Du  idee  Hills  viticultural  area 
and  the  surrounding,  flatter  valley 
floors.  The  pi  (tition  proposes  to  use  a 
roadway  to  n  ark  much  of  the  area's 
western  hour  dary. 


Elevation  and  Terrain 

The  proposed  area's  elevation  rises 
from  the  200-foot  contour  line  to  the 
highest  hill's  peak  of  1,067  feet.  These 
heights  contrast  with  the  Chehalem  and 
Willamette  Valleys,  which  flank  the 
north,  east,  and  south  sides  of  the 
proposed  area.  The  petition  states  that 
the  western  boimdary  line,  along  Abbey 
and  Kuehne  Roads,  is  marked  by  a 
natural  depression  with  drainage  south 
to  the  Yamhill  River  via  Millican  Creek, 
while  a  smaller,  unnamed  drainage 
flows  north  into  the  Chehalem  Valley. 


The  proposed  Ehmdee  Hills 
viticultural  area's  topography  consists  of 
a  north-south  spine  with  ridges  and 
small  valleys  on  the  east,  south  and 
west  sides.  This  hilly  area  is  above  the 
Willamette  and  Chehalem  Valleys'  flood 
plains.  Numerous  small  streams 
originate  in  the  hills'  higher  elevations, 
according  to  the  petitioner,  and  the 
proposed  area  is  dotted  with  small 
reservoirs.  Light-duty  and  xmimproved 
dirt  roads  service  the  proposed  area. 

The  petition  cites  the  5th  edition  of 
the  "Geology  of  Oregon"  by  Elizabeth 
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and  William  Orr  to  explain  that  the 
geological  history  of  the  Duindee  Hills 
area  dates  back  66  million  years  wath 
the  uplifting  of  the  North  American 
tectonic  plate,  which  formed  the  Coast 
Range  of  mountains  and  the  inland 
ridges  and  valleys.  Lava  flows,  dating 
back  15  million  years,  pushed  into  the 
area  from  northeast  Oregon,  depositing 
Columbia  River  basalts  and 
restructiu-ing  the  landscape  with  hills 
and  broken  ridges,  according  to  the 
petition. 

To  the  west,  the  Coast  Range,  a  huge 
uplifted  landmass  paralleling  the  Pacific 
Ocean  coastline,  provides  a  rain  shadow 
for  the  Dundee  Hills  proposed 
viticultural  area,  according  to  the 
petition.  The  Yamhill-Carlton  area  is 
between  the  petitioned  area  and  the 
Coast  Range,  to  the  immediate 
northwest  and  west  of  the  Dundee  Hills 
area.  The  petition  notes  that  the 
Yamhill-Carlton  area  has  small  uplifted 
slopes  that  drain  entirely  into  the 
Yamhill  River  system,  while  only  the 
west  side  of  the  Dundee  Hills  area 
drains  into  this  watershed. 

To  the  north,  the  petition  states  that 
the  Chehalem  Mountains,  with  an  east 
to  west  orientation,  have  a  large 
footprint  covering  more  land  siuface 
area  than  the  proposed  viticultural  area. 
Taller  than  the  Dundee  Hills,  these 
mountains  provide  some  protection  to 
the  petitioned  area  from  climatic 
extremes  created  by  the  Columbia  River 
Gorge  to  the  north. 

The  petition  also  explains  that  to  the 
east  and  immediate  south  of  the 
proposed  area,  the  lower-elevation 
Willamette  Valley  floor  has  different 
growing  conditions  and  is  subject  to 
standing  water  in  the  winter  and  spring. 

The  petitioner  adds  that  the  Eola 
Hills,  20  miles  south  of  the  proposed 
Dundee  Hills  viticultural  area,  have  a 
north-south  orientation,  a  large 
footprint,  and  a  strong  marine  climate. 
The  Van  Duzer  Corridor,  a  moimtain 
gap  in  the  Coast  Range,  pushes  the 
cooling  marine  summer  breezes  inland 
toward  the  Eola  Hills  area  and  Salem, 
Oregon. 

Climate 

The  petition  also  examines  the 
differences  in  climate  between  the 
proposed  Dundee  Hills  viticultural  area 
and  the  surrounding  regions.  The 
petition  states  that  the  Dimdee  Hills  is 
a  foothill  area  protected  from  great 
climatic  variations,  with  warmer  nights 
and  less  frost  than  the  adjacent  valley 
floors.  The  mountain  ranges  to  the  west 
and  north  lessen  the  climatic  effect  of 
the  strong  Pacific  Ocean  winds  and 
storms.  "Htese  mountain  ranges  also 


lessen  the  influence  of  the  Columbia 
River  Gorge  effect. 

In  examining  these  climatic 
differences,  the  petition  notes,  for 
example,  that  the  proposed  Dundee 
Hills  viticultural  area  lies  in  the  rain 
shadow  of  the  Coast  Range.  The 
proposed  viticultiual  area  receives  30  to 
45  inches  of  rain  annually,  while  the 
Coast  Range  aimually  receives  90  to  135 
inches,  about  three  times  as  much  rain 
as  the  proposed  area.  The  Coast  Range 
is  also  cooler  in  the  summer  and 
warmer  in  the  winter,  the  petition 
comments,  based  on  its  proximity  to  the 
Pacific  Ocean's  marine  influence.  It  also 
states  that  this  mountain  range  buffers 
the  proposed  area  from  the  Pacific 
Ocean's  heavy  rainfall  pattern,  windy 
storms,  and  temperature-moderating 
marine  influence. 

The  Yamhill-Carlton  area  is  located 
between  the  Coast  Range  and  the 
Dimdee  Hills  proposed  viticultural  area. 
This  district  averages  60  inches  of 
annual  precipitation,  has  150  fewer 
degree-growing  days,  and  receives  a 
stronger  marine  influence,  with  more 
wind  and  rainfall,  than  the  proposed 
Dundee  Hills  viticultural  area, 
according  to  the  petitioner. 

The  petition  also  explains  that  the 
Columbia  River  Gorge  funnels  cold  air 
in  the  winter,  and  warm  air  in  the 
summer,  into  the  Willamette  Valley  area 
from  the  interior  of  northern  Oregon. 
With  the  Chehalem  Mountains  standing 
between  the  Columbia  River  Gorge  and 
the  proposed  Dundee  Hills  viticultural 
area,  the  petition  notes  that  these  large 
mountains  protect  the  petitioned  area 
from  the  climatic  influences  of  the 
Columbia  River  Gorge  weather  effect. 

In  addition,  the  petitioner  states  that 
the  Willamette  Valley  floor,  to  the  east 
and  south  of  the  Dundee  Hills  area,  has 
seasonal  fog  and  frost.  Cool  night  air 
drains  from  the  higher  elevation 
hillsides  onto  the  valley  floor,  creating 
fall  and  spring  fog  and  frost. 

The  petition  also  explains  that  the 
Eola  Hills,  20  miles  to  the  south,  receive 
a  strong  cooling  marine  influence  that 
pushes  inland  from  the  Pacific  Ocean 
through  the  Van  Duzer  Corridor,  an 
opening  in  the  Coast  Range.  This  marine 
effect  loses  most  of  its  cooling  benefit 
before  reaching  north  to  the  proposed 
Ehmdee  Hills  area,  according  to  the 
petition. 

Soils 

The  petition  relies  on  the  "Soil 
Survey  of  the  Yamhill  Area,  Oregon," 
issued  by  the  U.S.  Department  of 
Agriculture's  Soil  Conservation  Service 
in  January  1974  for  its  evidence 
regarding  the  proposed  viticultural 
area's  soils.  The  petition  states  that  the 


reddish  color  in  the  proposed  area's  soil 
is  derived  from  the  Columbia  River 
basalt  lavas,  including  the  Jory  soil 
series  that  covers  approximately  80 
percent  of  the  proposed  area.  These 
lava-based  soils  decompose  quickly 
with  the  high  rain  levels  of  the 
northwest  Oregon  area  and  produce  the 
Jory  series  reddish  silt,  clay,  and  loam 
soils.  This  soil  series,  found 
predominantly  on  the  Dundee  Hills's 
eastern  side,  is  moderately  fertile  and 
well-drained,  with  slight  to  moderate 
erosion  levels,  according  to  the  petition. 

The  petition  adds  that  the  west  side 
of  the  proposed  viticultural  area,  with 
its  steeper  slopes,  is  primarily  covered 
by  the  sedimentary-derived  Willakenzie 
soil  series.  This  series  is  categorized  as 
well  drained  with  moderate  to  high 
erosion  levels.  A  smaller  amount  of  the 
Jory  series  exists  on  the  area's  western 
side  where  the  Columbia  River  lava 
flows  cover  the  sedimentary  formations, 
the  petition  notes. 

The  petition  states  that,  outside  the 
petitioned  area's  boundaries,  the  soils  of 
the  Coast  Range,  the  Yamhill-Carlton 
area,  the  Chehalem  Mountains,  the 
Willamette  Valley  floor,  and  the  Eola 
Hills  contrast  with  the  soils  fou&d 
within  the  proposed  Dundee  Hills 
viticultural  area.  The  petition  explains 
that  the  Coast  Range  to  the  west  has 
marine  volcanic  and  sediment  soils, 
with  high  water  holding  capacity  silts 
and  basalt  layers  sandwiched  between 
marine  sediments.  The  Yamhill-Carlton 
area,  to  the  west  and  northwest,  has 
soils  derived  from  marine  sediments 
and  ocean  floor  volcanic  basalt  with 
high  water  holding  capacity.  The 
Chehalem  Mountains,  to  the  north  and 
northeast,  have  the  Columbia  River 
basalt,  ocean  sedimentation,  and  wind- 
blown loess  derivation  soil  types.  The 
Willamette  Valley  floor,  to  the  east  and 
south,  has  deep,  alluvial  soils  with  high 
water  holding  capacity.  The  Eola  Hills 
area,  to  the  south,  has  predominantly 
Gelderman  and  Ritner  basalt  soil  series 
that  are  characterized  by  their  low  water 
holding  capacity,  slow  permeability, 
and  moderate  erosion  level. 

Boundary  Description 

The  proposed  Ehmdee  Hills 
viticultural  area  covers  6,490  acres,  of 
which  1,264  acres  are  planted  to  wine 
grapes.  It  is  located  entirely  within  the 
established  Willamette  Valley 
viticultural  area  and  Yamhill  County, 
Oregon.  The  area  is  west  of  the  town  of 
Newberg,  approximately  28  miles 
southwest  of  Portland  and  40  miles  east 
and  inland  from  the  Pacific  Ocean 
coastline.  Portions  of  the  townships  of 
Dundee  and  Lafayette  are  included 
within  the  proposed  area  where  the  200- 
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line  crosses  their 
f  incorporation, 
te  Route  99W,  a  heavy- 
the  east  and  south,  and 
40,  a  medium-duty  road  to 
generally  outside  the 

dary  line,  but 
{cross  into  the  proposed 
viticultural  area.  See  the 

dary  description  in  the 
lation  below. 


foot  contour 
boimdaries 
Oregon  St 
duty  road  to 
State  Route 
the  north, 
proposed  bo 
occasionally 
Dundee  Hill 
narrative  bo 
proposed 

Maps 

The  USGS  maps  required  for 
determining  iie  boundary  of  the 
proposed  Dundee  Hills  viticultural  area 
are:  (1)  Dundee  Quadrangle,  Oregon,  7.5 
Minute  Series,  1956,  revised  1993;  (2) 
Newberg  Qui  drangle,  Oregon,  7.5 
Minute  Series,  1961,  photorevised  1985; 
and  (3)  Dayt(^  Quadrangle,  Oregon,  7.5 
Minute  Seriei,  1957.  revised  1992.  The 
petitioner  submitted  the  required  maps, 
and  we  list  tljem  in  the  proposed 
regulation  below. 

Public  Participation 

Comments  S(  lught 

We  request 
interested.  Plpase 
comments 
about  the  probosed 
grovmig  cone  itions 
comments  mi  ist 
mailing  address 
number,  and 
language  acc^table 
disclosure 

Although 
receipt,  we 
comments  if 
before  the  clo  sing 
consider 
closing  date  i 
comments  as 


comments  from  anyone 
support  your 
specific  information 
area's  name, 
,  or  boundaries.  All 
include  your  name  and 
reference  this  notice 
)e  legible  and  written  in 
for  public 


Me 


w  11 


we 


Uialii  y 


or 


do  not  acknowledge 
consider  your 
receive  them  on  or 
date.  We  will 
comlnents  received  after  the 
we  can.  We  regard  all 
iriginals. 


ijfjcognize  any  submitted 
All  comments 
public  record  and  subject 
Do  not  enclose  in  your 
material  you  consider 
inappropriate  for 


Confiden 

We  do  not 
material  as  cohfidential 
are  part  of  the 
to  disclosure 
comments  an' 
confidential 
disclosure. 

Submitting  Cc  mments 

You  may  su  jmit  comments  in  any  of 
four  ways: 

•  By  mail: "'  ou  may  send  written 
comments  to  TTB  at  the  address  listed 
in  the  ADDRESSES  section. 

•  Byfacsim  He:  You  may  submit 
comments  by  acsimile  transmission  to 
202-927-852J .  Faxed  comments  must- 

(1)  Be  on  8.!  -  by  11-inch  paper; 

(2)  Contain  1 1  legible,  written 
signature;  and 

(3)  Be  five  o-  less  pages  long.  This 
limitation  assx  ires  electronic  access  to 


our  equipment.  We  will  not  accept 
faxed  comments  that  exceed  five  pages. 

•  By  e-mail:  You  may  e-mail 
comments  to  nprm@ttb.gov.  Comments 
transmitted  by  electronic-mail  must — 

(1)  Contain  your  e-mail  address; 

(2)  Reference  this  notice  nimiber  on 
the  subject  line;  and 

(3)  Be  legible  when  printed  on  8.5-  by 
11 -inch  paper. 

•  By  online  form:  We  provide  a 
comment  form  with  the  online  copy  of 
this  notice  on  our  Web  site  at  http:// 
www.ttb.gov/alcohol/rules/ .  Select 
"Send  comments  via  e-mail"  under  this 
notice  number. 

You  may  also  write  to  the 
Administrator  before  the  comment 
closing  date  to  ask  for  a  public  hearing. 
The  Administrator  reserves  the  right  to 
determine,  in  light  of  all  circumstances, 
whether  a  public  hearing  will  be  held. 

Disclosure 

You  may  view  copies  of  the  petition, 
the  proposed  regulation,  the  appropriate 
maps,  and  any  comments  received  by 
appointment  at  the  ATF  Reference 
Library,  650  Massachusetts  Avenue. 
NW.,  Washington,  DC  20226.  You  may 
also  obtain  copies  at  20  cents  per  8.5- 
X  11 -inch  page.  Contact  the  ATF 
Librarian  at  the  above  address  or 
telephone  202-927-7890  to  schedule  an 
appointment  or  to  request  copies  of 
comments. 

For  your  convenience,  we  will  post 
this  notice  and  the  comments  received 
on  the  TTB  Web  site.  All  posted 
comments  will  show  the  names  of 
commenters  but  not  street  addresses, 
telephone  numbers,  or  e-mail  addresses. 
We  may  also  omit  voluminous 
attachments  or  material  that  we 
consider  unsuitable  for  posting.  In  all 
cases,  the  full  comment  wtll  be  available 
in  the  TTB  Reference  Library.  To  access 
the  online  copy  of  this  notice,  visit 
http://www.ttb.gov/alcohol/rules/  and 
select  the  "View  Conunents"  link  under 
this  notice  number  to  view  the  posted 
comments. 

Regulatory  Analyses  and  Notices 

Paperwork  Reduction  Act 

We  propose  no  requirement  to  collect 
information.  Therefore,  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995, 
44  U.S.C.  3507,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply. 

Regulatory  Flexibility  Act 

We  certify  that  this  proposed 
regulation,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
This  proposed  regulation  imposes  no 


new  reporting,  recordkeeping,  or  other 
administrative  requirement.  Any  benefit 
derived  from  the  use  of  a  viticultural 
area  name  would  be  the  result  of  a 
proprietor's  efforts  and  consumer 
acceptance  of  wines  irova  that  area. 
Therefore,  no  regulatory  flexibility 
analysis  is  required. 

Executive  Order  12866 

This  proposed  rule  is  not  a  significant 
regulatory  action  as  defined  by 
Executive  Order  12866,  58  FR  51735. 
Therefore,  it  requires  no  regidatory 
assessment. 

Drafting  Information 

The  principal  author  of  this  dociunent 
is  N.A.  Sutton  (Oregon),  Regulations    » 
and  Procedures  Division,  Alcohol  and 
Tobacco  Tax  and  Trade  Bureau. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

For  the  reasons  discussed  in  the 
preamble,  we  propose  to  amend  Title 
27,  Code  of  Federal  Regulations,  Part  9, 
American  Viticultural  Areas,  as  follows: 

PART  9— AMERICAN  VITICULTURAL 
AREAS       ^ 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

2.  Subpart  C  is  amended  by  adding 
§  9. to  read  as  follows: 

Subpart  C — Approved  American 
Viticultural  Areas 

§9- Dundee  Hills. 

(a)  The  name  of  the  viticultural  area 
described  in  this  section  is  "Dundee 
Hills". 

(b)  Approved  maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Dundee  Hills  viticultural  area  are 
three  1:24,000  Scale  U.S.G.S. 
topography  maps.  They  are  tided: 

(1)  Dundee  Quadrangle,  Oregon,  1956, 
revisfed  1993; 

(2)  Newberg  Quadrangle,  Oregon, 
1961,  photorevised  1985; 

(3)  Dayton  Quadrangle,  Oregon,  1957, 
revised  1992. 

(c)  Boundaries.  The  Dimdee  Hills 
viticultural  area  is  located  entirely 
within  the  Willamette  Valley 
viticultural  area  and  Yamhill  Coimty, 
Oregon,  near  the  town  of  Newberg. 

(1)  Beginning  on  the  Ehmdee 
Quadrangle  map  at  the  intersection  of 
the  200-foot  contour  line  with  Kuehne 
Road  at  the  common  boxuidary  line  of 
Section  47  and  48,  T3S,  R3W,  proceed 
east,  followed  by  sputh,  along  the 
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meandering  200-foot  contour  line, 
crossing  over  to  and  back  off  the 
Newberg  Quadrangle  map,  and  then 
cutting  diagonally  southwest  through 
Dimdee  township  to  Hess  Creek,  Section 
34,  T3S,  R3W  (Dundee  Quadrangle); 
then 

(2)  Proceed  south,  followed  by  west 
and  then  northeast,  along  the 
meandering  200-foot  contour  line,  twice 
crossing  over  to  and  back  off  the  Dayton 
Quadrangle  map,  to  its  intersection  with 
Abbey  Road  after  the  200-foot  contour 
line  passes  a  quarry  and  crosses  the  two 
forks  of  Millican  Creek  in  Section  52, 
T3S,  R3W  (Dimdee  Quadrangle);  then 

(3)  Proceed  generally  north  on  Abbey 
Road  to  Kuehne  Road  and  follow 
Kuehne  Road  northeast,  returning  to  the 
point  of  begiiming. 

Signed:  August  5,  2003. 
Arthur  J.  Libertucci, 

Administrator. 

[FR  Doc.  03-20914  Filed  8-14-03;  8:45  am] 

BILLING  CODE  4810-31-P 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Doclcet  No.  S-030] 
RIN  121&-AC01 

Safety  Standards  for  Cranes  and 
Derricics 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  U.S. 
Department  of  Labor. 
ACTION:  Notice  of  the  second  meeting  of 
the  Negotiated  Rulemaking  Committee. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA) 
announces  the  second  meeting  of  the 
Crane  and  Derrick  Negotiated 
Rulemaking  Advisory  Committee  (C- 
DAC).  The  Committee  will  review 
summary  notes  of  the  first  meeting, 
adopt  ground  rules  (including  a 
definition  of  consensus)  and  continue  to 
address  substantive  issues.  The  meeting 
will  be  open  to  the  public. 
DATES:  The  meeting  will  be  on. 
September  3,  4,  5,  2003.  It  will  begin 
each  day  at  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210.  The  September  3rd  session 
will  be  in  conference  room  C5310-1A/ 
B.  The  September  4th  and  5th  sessions 
will  be  in  conference  roomN3437  A,  B 
andC. 


Written  comments  to  the  Committee 
may  be  submitted  in  any  of  three  ways: 
by  mail,  by  fax,  or  by  e-mail.  Please 
include  "Docket  No.  S-030"  on  all 
submissions. 

By  mail,  submit  three  (3)  copies  to: 
OSHA  Docket  Office,  Docket  No.  S-030, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Room  N- 
2625,  Washington,  DC  20210,  telephone 
(202)  693-2350.  Note  that  receipt  of 
comments  submitted  by  mail  may  be 
delayed  by  several  weeks. 

By  fax,  written  comments  that  are  10 
pages  or  fewer  may  be  transmitted  to  the 
OSHA  Docket  Office  at  fax  number  (202) 
693-1648. 

Electronically,  comments  may  be 
submitted  through  OSHA's  Web  page  at 
http://ecomments.osha.gov.  Please  note 
that  you  may  not  attach  materials  such 
as  studies  or  journal  articles  to  your 
electronic  comments.  If  you  wish  to 
include  such  materials,  you  must 
submit  three  copies  to  the  OSHA  Docket 
Office  at  the  address  listed  above.  When 
submitting  such  materials  to  the  OSHA 
Docket  Office,  clearly  identify  your 
electronic  comments  by  name,  date, 
subject,  and  Docket  Number,  so  that  we 
can  attach  the  materials  to  your 
electronic  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Buchet,  Office  of  Construction 
Standards  and  Guidance,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3468, 
200  Constitution  Avenue,  NW., 
Washington.  DC  20210;  Telephone: 
(202) 693-2345. 

Table  of  Contents 

I.  Background 

II.  Agenda 

m.  Anticipated  Key  Issues  for  Negotiation 
IV.  Public  Participation 

I.  Background 

On  July  16,  2002,  OSHA  published  a 
notice  of  intent  to  establish  a  negotiated 
rulemaking  conunittee,  requesting 
comments  and  nominations  for 
membership  (Volvune  67  of  the  Federal 
Register,  page  46612).  In  subsequent 
notices  the  Department  of  Labor 
announced  the  establishment  of  the 
Committee  (Volume  68  of  the  Federal 
Register,  page  35172,  June  12,  2003), 
requested  comments  on  a  list  of 
proposed  members  (68  FR  9036, 
February  27,  2003),  published  a  final 
membership  list  (68  FR  39877,  July  3, 
2003),  and  announced  the  first  meeting. 
(68  FR  39880,  July  3,  2003).  which  was 
held  Jidy  30-August  1,  2003. 

n.  Agenda 

The  Committee  will  address  the 
schedule  for  future  meetings,  adopt 


ground  rules,  review  draft  text  prepared 
by  the  Agency  on  issues  discussed  at  the 
first  meeting,  and  address  additional 
issues. 

m.  Anticipated  Key  Issues  for 
Negotiation 

OSHA  anticipates  that  key  issues  to 
be  addressed  will  include: 

1.  The  identification/description  of 
what  constitutes  "cranes  and  derricks" 
for  purposes  of  determining  the 
equipment  that  will  be  covered  by  the 
proposed  rule. 

2.  Qualifications  of  individuals  who 
operate,  maintain,  repair,  assemble,  and 
disassemble  cranes  and  derricks. 

3.  Work  zone  control. 

4.  Crane  operations  near  electric 
power  lines. 

5. Qualifications  of  signal-persons  and 
conmiunication  systems  and 
requirements. 

6.  Load  capacity  and  control 
procedures. 

7.  Wire  rope  criteria. 

8.  Crane  inspection/certification 
records. 

9.  Rigging  procedures. 

10.  Requirements  for  fail-safe, 
warning,  and  other  safety-related 
devices/technologies. 

11.  Verification  criteria  for  the 
structural  adequacy  of  crane 
components. 

12.  Stability  testing  requirements. 

13.  Blind  pick  procedures. 

IV.  Public  Participation 

All  interested  parties  are  invited  to 
attend  this  public  meeting  at  the  time 
and  place  indicated  above.  Note, 
however,  that  a  government  issued 
photo  ID  card  (State  or  Federal)  is 
required  for  entry  into  the  Department 
of  Labor  building.  No  advanced 
registration  is  required.  The  public  must 
enter  the  Department  of  Labor  for  this 
meeting  through  the  3rd  and  C  Street, 
NW  entrance.  Seating  will  be  available 
to  the  public  on  a  first-come,  first-served 
basis.  Individuals  with  disabilities 
wishing  to  attend  should  contact  Luz 
DelaCruz  by  telephone  at  202-693-2020 
or  by  fax  at  202-693-1689  to  obtain 
appropriate  accommodations  no  later 
than  Wednesday,  August  20,  2003.  The 
C-DAC  meeting  is  expected  to  last  two 
and  a  half  days. 

In  addition,  members  of  the  general 
public  may  request  an  opportxmity  to 
make  oral  presentations  to  the 
Committee.  The  Facilitator  has  the 
authority  to  decide  to  what  extent  oral 
presentations  by  members  of  the  public 
may  be  permitted  at  the  meeting.  Oral 
presentations  will  be  limited  to 
statements  of  fact  and  views,  and  shall 
not  include  any  questioning  of  the 
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committee 
participants . 

Minutes 
prepared  foi 
available  foi 
OSHA  Docket 
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qf  the  meetings  and  materials 
the  Committee  will  be 
public  inspection  at  the 

Office,  N-2625,  200 
Ave.,  NW.,  Washington, 
telephone  (202)  693-2350. 

Susan  Podziba,  can  be 
S  usan  Podziba  and 
!1  Orchard  Road,  Brookline, 
lelephone  (617)  738-5320, 
1. 


73  1-6911 

Signed  at  V  ashington,  DC,  this  8th  day  of 
August,  2003, 

John  L.  Hensljaw, 

Assistant ; 
Safety  and  Ht^lth. 
[FR  Doc.  03-2 

BILUNG  CODE 


Sea  etary  of  Labor  for  Occupational 


-2  3856  Filed  8-14-03;  8:45  am) 

«;iO-26-4J 


DEPARTMENT  OF  THE  INTERIOR 

Office  Of  Surface  Mining  Reclamation 
and  Enforceinent  ^ 

30  CFR  Part  943 
[TX-050-FOrJ 

Texas  Regulatory  Program 

agency:  Offite  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Propased  rule;  public  comment 
period  and  o  jportimity  for  public 
hearing  on  p  oposed  amendment. 


summary:  W(  !.  the  Office  of  Surface 
Mining  Rech  mation  and  Enforcement 
(OSM),  are  ajmouncing  receipt  of  a 
proposed  am  Bndment  to  the  Texas 
regulatory  pr  ogram  (Texas  program) 
under  the  Su  rface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Texas  p  roposes  revisions  to  its 
regulations  n  igarding  annual  permit 
fees.  Texas  ir  tends  to  revise  its  program 
to  improve  o|  )erational  efficiency. 

This  docur  lent  gives  the  times  and 
locations  tha  the  Texas  program  and 
proposed  am  mdment  to  that  program 
are  available  "or  your  inspection,  the 
comment  per  od  during  which  you  may 
submit  writte  q  comments  on  the 
amendment,  md  the  procedures  that  we 
will  follow  fc  r  the  public  hearing,  if  one 
is  requested. 

DATES:  We  w  11  accept  written 
comments  on  this  amendment  imtil  4 
p.m.,  c.d.t.,  Sjptember  15,  2003.  If 
requested,  w«  will  hold  a  public  hearing 
on  the  amenc  ment  on  September  9, 
2003.  We  wril  accept  requests  to  speak 
at  a  hearing  uptil  4  p.m.,  c.d.t.  on 
September  2, 12003. 
ADDRESSES:  Y  ou  should  mail  or  hand 
deliver  writte  a  comments  and  requests 


to  speak  at  the  hearing  to  Michael  C. 
Wolfrom,  Director,  Tulsa  Field  Office,  at 
the  address  listed  below. 

You  may  review  copies  of  the  Texas 
program,  this  amendinent,  a  listing  of 
any  scheduled  public  hearings,  and  all 
written  comments  received  in  response 
to  this  document  at  the  addresses  listed 
below  during  normal  business  hours, 
Monday  through  Friday,  excluding 
holidays.  You.  may  receive  one  free  copy 
of  the  amendment  by  contacting  OSM's 
Tulsa  Field  Office. 

Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office,  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  5100 
East  Skelly  Drive,  Suite  470,  Tulsa, 
Oklahoma  74135-6547,  Telephone: 
(918)  581-6430,  Internet  address: 
mwolfroin@osmre.gov 

Surface  Mining  and  Reclamation 
Division,  Railroad  Commission  of 
Texas,  1701  North  Congress  Avenue, 
Capitol  Station,  P.O.  Box  12967, 
Austin,  Texas  78711-2967, 
Telophone:  (512)  463-6900 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  C.  Wolfrom,  Director,  Tulsa 
Field  Office.  Telephone:  (918)  581- 
6430.  Internet  address: 
mwoIfrom@osmre.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  the  Texas  Program 

II.  Description  of  the  Proposed  Amendment 

III.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Texas  Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  this  Act  *  *  *;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  this  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the  Texas 
program  effective  February  16,  1980. 
You  can  find  background  information 
on  the  Texas  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  Texas  program  in  the 
February  27,  1980,  Federal  Register  (45 
FR  12998).  You  can  also  find  later 
actions  concerning  the  Texas  program 
and  program  amendments  at  30  CFR 
943.10,  943.15  and  943.16. 


n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  July  10,  2003 
(Administrative  Record  No.  TX-655), 
Texas  sent  us  an  amendment  to  its 
program  under  SMCRA  (30  U.S.C.  1201 
at  seq.).  Texas  sent  the  amendment  at  its 
own  initiative.  Below  is  the  full  text  of 
the  proposed  revised  regulation. 

§12.108    Permit  Fees. 

(a)  Each  application  for  a  surface  coal 
mining  and  reclamation  permit  or  renewal  or 
revision  of  a  permit  shall  be  accompanied  by 
a  fee.  The  initial  application  fee  and  the 
application  fee  for  renewal  of  a  permit  may 
be  paid  in  equal  annual  installments  during 
the  term  of  the  permit.  The  fee  schedule  is 
as  follows: 

(1)  application  for  a  permit" — $5,000.00 

(2)  application  for  revision  of  a  permit — 
$500.00 

(3)  application  for  renewal  of  a  permit — 
$3,000.00 

(b)  In  addition  to  application  fees  required 
by  this  section,  each  permittee  shall  pay  to 
the  Commission  an  annual  fee  in  the  amount 
of  $300  for  each  acre  of  land  within  the 
permit  area  on  which  the  permittee  actually 
conducted  operations  for  the  removal  of  coal 
and  lignite  during  the  calendar  year.  The 
total  amount  of  this  fee  is  due  and  payable 
not  later  than  March  15th  of  the  year 

.  following  the  year  of  removal  operations.  For 
calendar  year  2003  only,  the  annual  fee  shall 
be  calculated  as  follows:  for  each  acre  of  land 
on  which  the  permittee  actually  conducted 
operations  for  the  removal  of  coal  and  lignite 
during  the  period  January  1,  2003  through 
August  31,  2003,  the  permittee  shall  pay  to 
the  Commission  an  annual  fee  of  $120  per 
acre.  For  each  acre  of  land  on  which  the 
permittee  actually  conducted  operations  for 
the  removal  of  coal  and  lignite  during  the 
period  September  1.  2003,  through  December 
31,  2003,  the  permittee  shall  pay  to  the 
Commission  an  annual  fee  of  $300  per  acre. 

(c)  Fees  paid  to  the  Commission  under  this 
section  shall  be  deposited  in  the  State 
treasury'  and  credited  to  the  general  revenue 
fund. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  written  comments  should 
be  specific,  pertain  only  to  the  issues 
proposed  in  this  rulenjaking,  and 
include  explanations  in  support  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  DATES).  We  will  make  every 
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attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivered  to  an  address  other  than  the 
Tulsa  Field  Office  may  not  be  logged  in. 

Electronic  Comments 

Please  submit  Internet  comments  as 
an  ASCII  or  Word  file  avoiding  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
TX-050-FOR"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation  that 
we  have  received  your  Internet  message, 
contact  the  Tulsa  Field  Office  at  (918) 
581-6430. 

A  vailability  of  Commen  ts 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  c.d.t.  on  September  2,  2003.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
tearing  with  those  persons  requesting 
the  hearing.  If  no  one  rofjtiests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after, 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 


Public  Meeting 

If  only  one  person  requests  an 
opportunity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  vdll  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinations 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(0MB)  under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by         * 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on.{}roposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  Parts  730,  731.  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 


regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA,  and  section  503(a)(7)  requires 
that  State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

In  accordance  with  Executive  Order 
13175,  we  have  evaluated  the  potential 
effects  of  this  rule  on  Federally- 
recognized  Indian  tribes  and  have 
determined  that  the  rule  does  not  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
This  determination  is  based  on  the  fact 
that  the  Texas  program  does  not  regulate 
coal  exploration  and  surface  coal 
mining  and  reclamation  operations  on 
Indian  lands.  Therefore,  the  Texas 
program  has  no  effect  on  Federally- 
recognized  Indian  tribes. 

Executive  Order  1321 1 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
progreun  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 
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Regulatory  Flexibility  Act  ^ 

The  Department  of  the  Interior 
certifies  thaf  this  rule  will  not  have  a 
significant  aconomic  impact  on  a 
substantial  i  iimiber  of  small  entities 
under  the  Ri  >gulatory  Flexibility  Act  (5 
U.S.C.  601  ef  seg).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coimtc  rpart  Federal  regulations  for 
which  an  ec  jnomic  analysis  was 
prepared  an^  1  certification  made  that 
such  regulat  ons  would  not  have  a 
significant  e  :onomic  effect  upon  a 
substantial  r  umber  of  small  entities.  In 
making  the  c  etermination  as  to  whether 
this  rule  woi  dd  have  a  significant 
economic  in  pact,  the  Department  relied 
upon  the  dal  a  and  assumptions  for  the 
counterpart  'ederal  reg\ilations. 

Small  Busim  fss  Regulatory  Enforcement 
Fairness  Act 

This  rule  i !  not  a  major  rule  under  5 
U.S.C.  804(2      '     "      -  ~     • 


the  Small  Business 
Regulatory  E  iforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  c  ause  a  major  increase  in 
costs  or  prices  for  consimiers, 
individual  in  dustries,  Federal,  State,  or 
local  govemi  aent  agencies,  or 
geographic  n  gions;  and  (c)  Does  not 
have  signifies  int  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-  )ased  enterprises.  This 
determinatio:  i  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  thi ;  rule,  is  based  upon 
counterpart  F  ederal  regulations  for 
which  an  analysis  was  prepared  and  a 
determinatioi  i  made  that  the  Federal 
regulation  w£  s  not  considered  a  major 
rule. 

Unfunded  M(  ndates 

This  rule  vn  ill  not  impose  an 
unfunded  ma idate  on  State,  local,  or 
tribal  goverm  lents  or  the  private  sector 
of  $100  millic  m  or  more  in  any  given 
year.  This  del  ermination  is  based  upon 
the  fact  that  t  le  State  submittal,  which 
is  the.  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  ana  ysis  was  prepared  and  a 
determinatioii  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjecis  in  30  CFR  Part  943 

Intergovem  mental  relations.  Surface 
mining,  Unde  rgroimd  mining. 


Dated:  July  25.  2003. 
Nancy  L.  Shaw, 

Acting  Regional  Director.  Mid-Continent 

Regional  Coordinating  Center. 

[FR  Doc.  03-20915  Filed  8-14-03;  8:45  am] 

BILLING  CODE  431(M»-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 


Coast  Guard 

33  CFR  Parti  00 
[CGD05-0a-109] 
RIN  1625-AA08 

Special  Local  Regulations  for  Marine 
Events;  Sunset  l^lce,  Wiidwood  Crest, 
NJ 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  temporary  special  local 
regulations  diuing  the  "Sunset  Lake 
Hydrofest",  a  marine  event  to  be  held 
September  27  and  28,  2003.  on  the 
waters  of  Sunset  Lake.  Wiidwood  Crest, 
New  Jersey.  These  special  local 
regulations  are  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  event.  This  action  is 
intended  to  restrict  vessel  traffic  in 
portions  of  Sunset  Lake  during  the 
events. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  15,  2003. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(oax).  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004.  hand-deliver  them  to 
Room  119  at  the  same  address  between 
9  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  or  fax 
them  to  (757)  398-6203.  The  Auxiliary 
and  Recreational  Boating  Safety  Branch, 
Fifth  Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  material  received  from 
the  public,  as  well  as  docimients 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 

Phillips,  Project  Manager.  Auxiliary  and 
Recreational  Boating  Safety  Branch,  at 
(757) 398-6204. 

SUPPt.EMENTARY  INFORMATION: 


Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGD05-03-109), 
indicate  the  specific  section  of  this 
dociunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
conunents  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

In  order  to  provide  notice  and  an 
opportunity  to  comment  before  issuing 
an  effective  rule,  we  are  providing  a 
shorter  than  normal  comment  period.  A 
30-day  comment  period  is  sufficient  to 
allow  those  who  might  be  affected  by 
this  rulemaking  to  submit  their 
comments  because  the  regulations  have 
a  narrow,  local  application,  and  there 
will  be  local  notifications  in  addition  to 
the  Federal  Register  publication  such  as 
press  releases,  marine  information 
broadcasts,  and  the  Local  Notice  to 
Mariners. 

Public  Meeting  ^ 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

On  September  27  and  28,  2003,  the 
Sunset  Lake  Hydrofest  Association  will 
sponsor  the  "Simset  Lake  Hydrofest", 
on  the  waters  (JfSunset  Lake  near 
Wiidwood  Crest,  New  Jersey.  The  event 
vnil  consist  of  approximately  80  inboard 
hydroplanes,  Jersey  Speed  Skiffs  and 
flat-bottom  Ski  boats  racing  in  heats 
counter-clockwise  aroimd  an  oval 
racecom-se.  A  fleet  of  approximately  100 
spectator  vessels  is  expected  to  gather 
nearby  to  view  the  competition.  Due  to 
the  need  for  vessel  control  dining  the 
event,  vessel  traffic  will  be  temporarily 
restricted  to  provide  for  the  safety  of 
participants,  spectators  and  transiting 
vessels. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
temporary  special  local  regulations  on 
specified  waters  of  Sunset  Lake.  The 
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temporary  regulations  would  be 
enforced  from  7:30  a.m.  to  2:30  p.m.  on 
September  27  and  28,  2003.  and  would 
restrict  general  navigation  in  the 
regulated  area  during  the  event.  Except 
for  participants  and  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  would  be  allowed  to 
enter  or  remain  in  the  regulated  area. 
These  regulations  are  needed  to  control 
vessel  traffic  during  the  event  to 
enhance  the  safety  of  participants, 
spectators  and  transiting  vessels. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  cf  the 
Department  of  Homeland  Security 
(DHS). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under  the 
regulatory  policies  and  procedures  of 
DHS  is  unnecessary. 

Although  this  proposed  regulation 
would  prevent  traffic  bom  transiting  a 
portion  of  Sunset  Lake  dimng  the  event, 
the  effect  of  this  proposed  regulation 
would  not  be  significant  due  to  the 
limited  duration  that  the  regulated  area 
will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  proposed  regulated  area  has  been 
narrowly  tailored  to  impose  the  least 
impact  on  general  navigation  yet 
provide  the  level  of  safety  deemed 
necessary.  Vessel  traffic  would  be  able 
to  transit  Simset  Lake  by  navigating 
around  the  regulated  area. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  npt 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50.000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rale  would  affect 
the  following  entities,  some  of  which 
might  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  Sunset  Lake 
during  the  event. 

This  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons.  This  proposed 
rule  would  be  in  effect  for  only  a  limited 
period.  Vessel  traffic  could  pass  safely 
around  the  regulated  area.  Before  the 
enforcement  period,  we  would  issue 
maritime  advisories  so  mariners  can 
adjust  their  plans  accordingly. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  proposed  rule  would  economically 
affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications-for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 


State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  se<itor  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  F*rotected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a]  and  3rb](2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  EfEects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  sigmficant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 


48848 


Federal  Register / Vol.  68,  No.  158 /Friday,  August  15,  2003 / Proposed  Rules 


Environmei  it 

We  have  malyzed  this  proposed  rule 
under  Comi  aandant  Instruction 
M16475.1D  which  guides  the  Coast 
Guard  in  complying  with  the  National 
Environmental  Policy  Act  of  1969 
{NEPA)(42  tJ.S.C.  4321-43701).  and 
have  conclv  ded  that  there  are  no  factors 
in  this  case  iiat  would  limit  the  use  of 
a  categorica  exclusion  luider  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categ  arically  excluded,  under 
figure  2-1,  laragraph  (34)(h),  of  the 
Instruction,  from  further  environmental 
docimientat  on.  Special  local 
regulations  ssued  in  conjiuiction  with  a 
regatta  or  m;  irine  parade  permit  are 
specifically  jxcluded  frcm  further 
analysis  anc  documentation  imder  that 
section. 

Under  figi  ire  2-1 ,  paragraph  {34)(h), 
of  the  Instru  :tion,  an  "Environmental 
Analysis  Ch  jck  List"  and  a  "Categorical 
Exclusion  D  rtermination"  are  not 
required  for  ihis  rule.  Comments  on  this 
section  will  )e  considered  before  we 
make  the  fin  il  decision  on  whether  to 
exclude  this  rule  firom 


categoricallj 

further  envii  onmental  review. 


List  ofSubjetts 

Marine  saJ  ety 
Reporting  an  d 
requirement] 

For  the 
preamble,  thb 
amend  33 


res  sons 


CIR 


PART 
NAVIGABLE 


100— IJAFETY 


1.  The  autlority  citation  for  part  100 
continues  to  read  as  follows: 


3  3 


Authority: 

Department 

No.  0170.1.  33tCFR 


commissionejd 
of  the  Coast 
designated  b 
Guard  Group 
(2)  OfficiaJ 
assigned  or 
Coast  Guard 
commissione  i 
on  board  and 


ensign 


(3)  Participip 
participating 
Hydrofest 
Marine  Event 
sponsor  and 
Coast  Guard 


in  33  CFR  Part  100 

Navigation  (water). 


recordkeeping 
,  Waterways. 

discussed  in  the 
Coast  Guard  proposes  to 
part  100  as  follows: 


OF  LIFE  ON 
WATERS 


U.S.C.  1233  through  1236; 
of  Homeland  Security  Delegation 
100.35. 


2.  Add  a  teknporary  §  100.35-T05-109 
to  read  as  follows: 


§  1 00.35-705-^  09    Sunset  Lake,  Wiklwood 
Crest,  NJ 

(a)  Definitiiins — (1) 
Patrol  Comm  ander  i 


Coast  Guard 
means  a 
.  warrant,  or  petty  officer 
Quard  who  has  been 
the  Commander,  Coast 
Atlantic  City. 
Patrol  means  any  vessel 
a  )proved  by  Commander, 
■  I  iroup  Atlantic  City  with  a 
',  warrant,  or  petty  officer 
displaying  a  Coast  Guard 


nt  includes  all  vessels 
in  the  Sunset  Lake 
unper  the  auspices  of  the 
Permit  issued  to  the  event 
<  pproved  by  Commander, 
( Jroup  Atlantic  City. 


(4)  Regulated  area  includes  all  waters 
of  Sunset  Lake,  New  Jersey,  from 
shoreline  to  shoreline,  south  of  latitude 
38°  58'32''  N.  All  coordinates  reference 
Datum:  NAD  1983. 

(b)  Special  local  regulations.  (1) 
Except  for  event  participants  and 
persons  or  vessels  authorized  by  the 
Coast  Guard  Patrol  Commander,  no 
person  or  vessel  may  enter  or  remain  in 
the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

Ti)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol. 

(ii)  Proceed  as  directed  by  any  Official 
Patrol. 

(iii)  Unless  otherwrise  directed  by  the 
Official  Patrol,  operate  at  a  minimniTi 
wake  speed  not  to  exceed  six  (6)  knots. 

(c)  Enforcement  period.  This  section 
will  be  enforced  from  7:30  a.m.  to  2:30 
p.m.  on  September  27  and  28,  2003. 

Dated:  August  5.  2003. 
Sally  Brice-OHara, 

Rear  Admiral,  Coast  Guard,  Commander, 

Fifth  Coast  Guard  District. 

(FR  Doc.  03-20928  Filed  8-14-03;  8:45  am) 

BILUNQ  CODE  4910-1  S-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  «1 
[CA087-DESIG;  FRL-7544-8] 

Clean  Air  Act  Area  Designations; 
California 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  make 
minor  changes  in  the  boundaries 
between  areas  in  Southern  California 
established  imder  the  Clean  Air  Act  for 
purposes  of  addressing  the  national 
ambient  air  quality  standards  (NAAQS) 
for  1-hour  ozone,  particulate  matter 
(PM-10),  carbon  monoxide  (CO), 
nitrogen  dioxide  (NO2),  and  sulfur 
dioxide  (SO2),  and  the  prior  NAAQS  for 
total  suspended  particulate  matter 
(TSP). 

We  are  taking  comments  on  this 
proposal  and  plan  to  follow  with  a  final 
action. 

DATES:  Any  comments  must  arrive  by 
September  15,  2003. 
ADDRESSES:  Please  address  yoiu 
comments  to:  Dave  Jesson,  Air  Planning 
Office  (AIR-2),  Air  Division,  EPA, 
Region  IX,  75  Hav^rthome  Street,  San 
Francisco,  CA  94105-3901,  or  to 
jesson .  david@epa  .gov. 

A  copy  of  the  State's  submittal  is 
available  for  public  inspection  during 


normal  business  hoiu's  at  EPA's  Region 
DC  office.  Please  contact  Dave  Jesson  if 
you  wish  to  schedule  a  visit.  A  copy  of 
the  submittal  is  also  available  at  the 
following  location:  California  Air 
Resources  Board,  1001  "I"  Street, 
Sacramento,  CA  95812. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Jesson,  EPA  Region  IX,  at  (415) 
972-3957,  or  jesson.david@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  "we,"  "us," 
and  "our"  refer  to  EPA. 

L  Background 

A.  Current  Area  Boundaries, 
Designations,  and  Classifications 

Areas  of  the  coimtry  were  originally 
designated  as  attainment, 
nonattainment,  or  unclassifiable 
following  enactment  of  1977  •    ' 

Amendments  to  the  Clean  Air  Act 
("CAA"  or  "the  Act").  43  FR  8962 
(March  3,  1978).  These  designations 
were  generally  based  on  monitored  air 
quality  values  compared  to  the 
applicable  NAAQS. 

On  November  15,  1990,  the  date  of 
enactment  of  the  1990  CAA 
Amendments,  each  ozone  and  CO  area 
designated  nonattainment,  attainment, 
or  unclassifiable  immediately  before 
enactment  of  the  Amendments  was 
designated,  by  operation  of  law,  as  a 
nonattainment,  attainment,  or 
imclassifiable  area,  respectively.  CAA 
section  107(d)(1)(C).  The  specific 
boundaries  of  the  areas  were  determined 
subsequently  based  on  requests  by  each 
state  and  final  determinations  by  EPA. 
56  FR  56694  (November  6,  1991).  Ozone 
and  CO  nonattainment  areas  were  also 
given  classifications  according  to  the 
design  values  prescribed  in  the  1990 
Amendments.  CAA  sections  181(a)(1) 
and  186(a)(1),  respectively. 

PM-10  areas  meeting  the 
requirements  of  either  (i)  or  (ii)  of  CAA 
section  107(d)(4)(B)  were  designated 
nonattainment  for  PM-10  by  operation 
of  law  and  classified  "moderate"  at  the 
time  of  enactment  of  the  1990  CAA 
Amendments.  EPA  later  designated 
additional  PM-10  nonattainment  areas 
(see,  for  example,  58  FR  67335, 
December  21, 1993)  and  amended  the 
initial  classifications  in  accordance  with 
CAA  section  188(b). 

SO2  and  NO2  areas  designated  as 
nonattainment  or  attainment/ 
imclassified  before  enactment  of  the 
1990  CAA  Amendments  retained  those 
designations  by  operation  of  law.  CAA 
section  107(d)(l){C)(i)  and  (ii), 
respectively. 

Area  boundaries  and  (for  ozone,  CO, 
and  PM-10)  area  classifications  have 
been  amended  over  the  years  under  the 
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applicable  CAA  provisions,  either  by 
request  of  each  state,  by  operation  of 
law,  or  by  EPA  initiative.  For  the  State 
of  California,  the  current  area 
designations  and  classifications  are 
codified  at  40  CFR  81.305.  For  historical 
reference,  this  regulatory  section  also 
includes  designations  for  TSP,  a 
NAAQS  which  was  replaced  in  1987 
when  we  promulgated  the  PM-10 
NAAQS. 

B.  California's  Request  for  Area  Changes 

Under  CAA  section  107(d)(3)(D),  the 
Governor  of  any  state,  on  the  Governor's 
own  motion,  is  authorized  to  submit  to 
the  Administrator  a  revised  designation 
of  any  nonattainment  area  or  portions 
thereof  within  the  State.  ^  On  November 
18,  2002,  the  California  Air  Resources 
Board  (GARB)  submitted  to  EPA  a 
request  under  CAA  section  107(d)(3)(D) 
to  revise  the  boundaries  of  the  Los- 
Angeles-South  Coast  Air  Basin  Area 
("South  Coast  Air  Basin")  and  the 
Southeast  Desert  Air  Basin.^  The 
purposes  of  CARB's  request  are  to: 

(1)  Enlarge  the  South  Coast  Air  Basin 
to  include  the  Banning  Pass  area, 
thereby  excluding  the  area  from  the 
Southeast  Desert; 

(2)  harmonize  the  PM-10  and  ozone 
boimdaries  of  the  Coachella  Valley 
area  ^  by  changing  the  ozone  area 
boundaries  to  match  the  PM-10  area 
boundaries;  and 

(3)  correct  the  eastern  boundary  of  the 
South  Coast  Air  Basin  with  respect  to 
CO. 

n.  EPA  Review  of  the  State's  Request 

A.  Applicable  Criteria 

In  determining  whether  to  approve  or 
deny  a  state's  request  for  a  revision  to 
the  designation  of  an  area  under  section 
107(d)(3)(D),  we  use  the  same  factors 
Congress  directed  us  to  consider  when 
we  initiate  a  revision  to  a  designation  of 
an  area  on  oiir  own  motion  under 
section  107(d)(3)(A).  These  factors 


'  Boundary  changes  are  an  inherent  part  of  a 
designation  or  redesignation  of  an  area  under  the 
CAA.  See  CAA  section  107(d)(l)(B)(ii). 

2  The  Los  Angeles-South  Coast  Air  Basin  Area 
includes  all  of  Orange  County  and  the  more 
populated  portions  of  Los  Angeles,  San  Bernardino, 
and  Riverside  Counties.  The  Southeast  Desert  Air 
Basin  includes  portions  of  Los  Angeles,  San 
Bernardino,  and  Riverside  Counties.  For  a 
description  of  the  current  boundaries  of  the  basins 
and  subareas,  see  40  CFR  81.305. 

3  The  Coachella  Valley  area  is  part  of  the 
Southeast  Desert  nonattainment  area  for  ozone  and 
is  its  own  PM-10  nonattainment  area. 


include  "air  quality  data,  planning  and 
control  considerations,  or  any  other  air 
quality-related  considerations  the 
Administrator  deems  appropriate." 

B.  Expansion  of  the  South  Coast  Air 
Basin  to  Include  the  Banning  Pass 

The  Banning  Pass  area  in  Riverside 
County  is  also  known  as  the  San 
Gorgonio  Pass  area.  The  area  is  a 
mountain  saddle  about  15  miles  long  by 
5  miles  wide  in  northwestern  Riverside 
County.  There  are  only  4  communities 
in  this  area:  Banning,  Beaumont, 
Cabazon,  and  Cherry  Valley.  This  area  is 
currently  part  of  the  Southeast  Desert 
severe- 17  ozone  nonattainment  area  and 
the  Coachella  Valley  serious  PM-10 
nonattainment  area,  and  the  area  has 
been  designated  as  attainment  or 
unclassifiable  with  respect  to  CO,  NO2. 
SO2,  and  TSP.*  The  populated  portion 
of  the  Southeast  Desert-Coachella  Valley 
area  is  primarily  low  desert.  Palm 
Springs  is  the  largest  community,  and 
tourism  and  agriculture  are  the  major 
industries  in  the  Coachella  Valley. 

The  South  Coast  Air  Quality 
Management  District  (SCAQMD)  has 
local  jurisdiction  over  the  South  Coast 
Air  Basiir,  the  Banning  Pass  area,  and 
the  Coachella  Valley  portion  of  the 
Southeast  Desert.  Both  GARB  and 
SCAQMD  conclude  that  the  Banning 
Pass  area  is  more  similar  to  the  South 
Coast  Air  Basin  in  climate  and 
topography  and  measured  air  quality, 
and  that  air  pollution  levels  within  the 
Banning  Pass  area  are  far  more  heavily 
influenced  by  emissions  originating  in 
the  South  Coast  Air  Basin  than  in  the 
Southeast  Desert-Coachella  Valley. 

The  climate  of  the  Banning  Pass  area 
closely  resembles  the  "steppe"  (semi- 
arid)  climate  of  the  South  Coast  Air 
Basin  in  terms  of  rainfall  and 
temperature.  Precipitation  levels 
recorded  in  the  Banning  Pass  are  much 
higher  than  those  of  the  Coachella 


*CAA  sections  181(a)(1)  and  (2)  establish  an 
ozone  classification  scheme  based  on  1-hour  ozone 
design  values,  and  set  attainment  deadlines  for  each 
classification.  CAA  section  182  then  provides 
progressively  more  stringent  requirements  for  the 
State  Implementation  Plans  (SIPs)  depending  upon 
an  area's  classification.  The  1-hour  ozone 
classifications  are  marginal,  moderate,  serious, 
severe,  and  extreme,  and  the  severe  classification  is 
divided  into  those  areas  with  attainment  deadlines 
15  years  after  enactment  of  the  1990  CAA 
Amendments  and  those  areas  with  deadlines  17 
years  after  enactment.  Similarly,  the  CAA  sets 
moderate  and  serious  classifications  for  CO  (in 
section  186(a)(1))  and  for  PM-10  (in  sections  188(a) 
and  (b)). 


Valley,  which  has  a  "desert"  (arid) 
climate  classification.  For  example,  the 
annual  average  rainfall  is  1 7  inches  in 
Beaumont,  and  only  5.2  inches  in  Palm 
Springs.  On  average,  summer 
temperatures  in  the  Coachella  Valley  are 
10-15  degrees  F  wanner  than  those 
recorded  at  the  Banning  Pass  and  in  the 
central  South  Coast  Air  Basin.  The  mean 
temperature  in  Palm  Springs  for  July  is 
92  degrees  F,  compared  to  77  degrees  F 
in  Beaumont. 

Pollution  from  western  and  central 
portions  of  the  South  Coast  Air  Basin  is 
typically  transported  eastward  by 
prevailing  ocean  breezes.  This  results  in 
high  ozone  concentrations  measured  in 
mountain  sites  at  the  eastern  boundary 
of  the  basin,  including  Banning 
(elevation  2300  feet),  which  recorded  a 
total  of  25  exceedances  with  a  design 
value  of  0.143  parts  per  million  (ppm) 
during  the  period  1999  to  2001.  During 
this  same  period.  Palm  Springs 
(elevation  200  feet)  recorded  only  7 
exceedances,  with  a  design  value  of 
0.128  ppm.  Similarly,  the  Banning  Pass 
is  much  more  closely  linked  to  the 
South  Coast  Air  Basin  than  to  the 
Southeast  Desert  with  respect  to 
emissions  and  ambient  concentrations 
for  the  other  pollutants,  such  as  NO2 
and  SO2. 

In  terms  of  ozone  generation,  the 
South  Coast  Air  Basin  has  far  greater 
emissions  than  the  Southeast  Desert 
generally  and  the  Coachella  Valley 
specifically,  and  the  easterly  direction 
of  the  prevailing  winds  also  ensures  that 
elevated  pollution  levels  in  Banning 
Pass  are  a  consequence  of  the  air  mass 
shared  with  the  western  and  central 
portions  of  the  South  Coast  Air  Basin, 
and  are  not  associated  with  the 
Coachella  Valley  or  other  portions  of  the 
Southeast  Desert. 

For  these  reasons,  the  Banning  Pass 
area  was  moved  to  the  South  Coast  Air 
Basin  under  State  law  in  1996.  GARB 
and  SCAQMD  therefore  request  that  the 
Federal  boundaries  be  adjusted  to  match 
the  boundaries  used  for  State  air  quality 
purposes,  by  moving  the  Banning  Pass 
area  from  the  Southeast  Desert- 
Coachella  Valley  area  to  the  South  Coast 
Air  Basin. 

The  table  below  labeled  "Banning 
Pass  Area"  shows  the  current  federal 
designations  and  classifications  of  this 
area,  and  the  changes  that  would  result 
from  approval  of  the  State's  proposed 
revision. 
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Current 


Pnxwsed 


We  believe  that 
similar  to  the 
Coachella 
support  efficilBnt 
to  move  the 
South  Coast 
encompass 


tie 


Banning  Pass  Area 


Ozone 


Designation 


Classification 


Non-attainment 
(area  IS  part 
of  SE  Desert 
Modified 
AQMA  Area). 


hkx>-attainment 
(area  be- 
cocnes  part  of 
Sout^  Coast 
Air  Basin). 


Severe  17 


CO 


Designation 


Classification 


Extrerne 


Undassifialble/ 
Attainment 
(part  of  SE 
Desert  Air 
Basin.  River- 
side County, 
AQMA  por- 
tion). 

Nor»-attainment 
(area  be- 
comes part  of 
Soutti  Coast 
Air  Basin). 


N/A 


Serious 


PM-10 


Desigrtation 


Non-attainment 
■  (part  of  River- 
side County, 
Coachella 
Valley  plan- 
ning area). 


Non-attainment 
(area  be- 
comes part  of 
Soutfi  Coast 
Air  Basin). 


Classification 


Serious 


NO2 


Designation 


Serious 


Cannot  be  clas- 
sified or  bet- 
ter than  na- 
tional stand- 
ards (part  of 
Riverside 
County,  non- 
AOMA  por- 
tion). 

Cannot  be  clas- 
sified or  bet- 
ter tfian  na- 
tional stand- 
ards (area  be- 
comes part  of 
South  Coast 
Air  Basin). 


SO, 


Designation 


Cannot  be  clas- 
sified (part  of 
SE  Desert  Air 
Basin,  exclud- 
ing Imperial 
County). 


Cannot  t>e  clas- 
sified (area 
becomes  part 
of  South 
Coast  Air 
Basin). 


Banning  is  more 
South  Coast  than  the 
1,  and  that  it  would 
planning  and  control 
f(  (deral  boundary  of  the 
Basin  eastward  to 
Banning  Pass  area. 


Air  ] 


C.  Revision  tc  the  Southeast  Desert 
Ozone  Nonat  ainment  Boundary  to 
Align  It's  Eas\  em  Border  With  the 
Coachella  Valey PM~10 Nonattainment 
Boundary 

At  present,  the  boundary  of  the 
Coachella  Va]  ley  portion  of  the 
Southeast  Des  ert  ozone  nonattainment 
area  is  differe  it  from  the  boundary  of 
the  Coachella  Valley  nonattainment  area 
for  PM-10.  Tl  le  existing  ozone 
nonattainment  area  boundary  differs 
from  the  Rivefside  portion  of  the 
Southeast  Des  ert  Air  Basin  boundary  by: 
(1)  Excluding  a  sparsely  populated,  550 
square  mile  pi  )rtion  of  the  Coachella 
Valley  area,  aiid  (2)  including  a  tiny 
portion  of  the  Southeast  Desert  Air 
Basin.  The  Sts  te  has  proposed  to  align 
the  Coachella  Valley  nonattainment  area 
boimdaries  by  using  for  all  pollutants 
the  boundary  jf  the  Coachella  Valley 
nonattainmen|  area  for  PM-10.  This 
boimdary  trac  cs  the  mountain  ridge  line 
that  separates  the  air  basins  and  thus 
reflects  air  quality  considerations.  The 
change  will  sinplify  and  make  more 
consistent  the  planning  activities  for 
ozone  and  PM  -10,  and  will  reconcile 
boundaries  foi  Federal  and  State 
planning  purp  oses.  As  a  result  of  the 
change,  a  spar  sely-populated 
mountainous  1  irea  above  the  Coachella 
Valley  would  shift  from  an  ozone 
attaiiunent  are  a  to  a  nonattaiiunent  area, 
with  a  severe-  .7  classification. 

We  agree  wi  th  the  State's  argiunent 
that  it  is  aporc  priate  to  align  the  federal 
boundaries  of  he  Coachella  Valley 
portion  of  the  southeast  Desert  Air 


Basin  ozone  nonattainment  area  to 
match  the  Coachella  Valley  PM-10 
nonattainment  area. 

D.  Typographical  Correction  to  the 
Boundaries  of  the  South  Coast  Air  Basin 
for  Carbon  Monoxide 

The  CO  boundaries  of  the  South  Coast 
Air  Basin  in  40  CFR  81.305  are  incorrect 
because  they  mistakenly  incorjJorate  the 
following  phrase:  "and  that  portion  of 
San  Bernardino  County  which  lies  south 
and  west  of  a  line  described  as  follows: 
3.  latitude  35  degrees,  10  minutes  north 
and  longitude  115  degrees,  45  minutes 
west."  Neither  EPA  nor  CARB  intended 
the  South  Coast  CO  nonattaiiunent  area 
to  include  this  portion  of  San 
Bernardino  County,  which  was 
inadvertently  incorporated  in  the 
designations  promulgated  on  November 
6,  1991  (56  FR  56724).  California 
requests  that  we  correa  this 
typographical  mistake  in  the  original 
designation  by  deleting  the  portion  of 
the  boimdary  description  quoted  above. 
Correction  of  this  error  will  resuh  in  the 
CO  boundaries  conforming  to  the  1-hour 
ozone  boimdaries  for  the  South  Coast 
Air  Basin.  We  agree  that  this  correction 
is  appropriate. 

in.  Summary  of  Proposed  Action  and 
Request  for  Comment 

EPA  is  proposing  to  take  the  following 
actions: 

(1)  Approve  the  State's  request  to 
revise  the  boundary  of  the  South  Coast 
Air  Basin  to  incorporate  the  Banning 
Pass; 

(2)  Approve  the  State's  request  to 
amend  the  1-hour  ozone  boimdary  of 
the  Coachella  Valley  area  (Riverside 
County  portion  of  the  Southeast  Desert 
Air  Basin  to  correspond  to  the  PM-10 
boundary;  and 

(3)  Approve  the  State's  request  to 
make  a  typographical  correction  to  the 


boundary  of  the  South  Coast  Air  Basin 
with  respect  to  CO. 

Because  EPA  believes  the  proposed 
boundary  revisions,  reorganizations, 
and  corrections  are  consistent  with 
relevant  requirements,  we  are  proposing 
to  fully  approve  them  under  CAA 
section  107(d)(3)(D).  We  will  accept 
comments  from  the  public  on  this 
proposal  for  the  next  30  days.  Unless  we 
receive  convincing  new  information 
during  the  conunent  period,  we  intend 
to  publish  a  final  approval  of  the 
designation  changes. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  60;l  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable  ' 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
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have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not     , 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  August  6,  2003. 
Deborah  Jordan, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  03-20894  Filed  8-14-03;  8:45  am] 
BILUNG  CODE  65G0-5(MJ 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

ft 

48  CFR  Parts  1601, 1«02, 1604, 1615, 
1631, 1632, 1644,  and  1652 

RIN  3206-AJ20 

Federal  Einpioyees  Health  Benefits; 
Acquisition  Regulation:  Large  Provider 
Agreements,  Subcontracts,  and 
Miscellaneous  Changes 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Proposed  regulation. 

summary:  The  Office  of  Personnel 
Management  (OPM)  is  issuing  a 
proposed  regulation  to  amend  the 
Federal  Employees  Health  Benefits 
Acquisition  Regulation  (FEHBAR).  We 
are  proposing  a  new  policy  that 
establishes  notification  and  information 
requirements,  including  audit,  for 
Federal  Employees  Health  Benefits 
(FEHB)  Program  experience  rated 
carriers'  large  provider  agreements.  The 
proposed  regulation  also  modi^es  the 
threshold  for  review  of  carrier 
subcontracts;  revises  the  definitions  of 
Cost  or  Pricing  Data  and  Experience 
Rate  to  reflect  mental  health  parity 
requirements  effective  with  the  2001 
contract  year;  updates  the  records 
retention  period,  updates  the  FEHB 
Program  Clause  Matrix,  and  conforms 
various  subpart  and  paragraph 
references  in  the  Federal  Acquisition 
Regulation  (FAR)  revisions  made  since 
we  last  updated  the  FEHBAR. 
DATES:  Comments  must  be  received  on 
or  before  October  14,  2003. 
ADDRESSES:  Send  written  comments  to 
Abby  L.  Block,  Deputy  Associate 
Director,  Employee  and  Family 
Services,  Strategic  Human  Resources 
Policy  Division,  Office  of  Personnel 
Management,  Washington,  DC  20415- 
3601;  or  deliver  to  OPM,  Room  3425, 
1900  E  Street  NW.,  Washington,  DC;  or 
FAX  to  (202)  606-0633. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  W.  Kaszynski,  (202)  606-0004; 
or  send  email  to  mwkaszyn@opin.gov. 
SUPPLEMENTARY  INFORMATION:  I'he 
primary  purpose  of  this  rulemaking  is  to 
provide  for  additional  OPM  oversight  of 
the  FEHB  Program  carriers'  contract 
costs  that  are  charged  to  the 
Government.  Since  the  beginning  of  the 
Program,  we  have  maintained  oversight 
of  FEHB  carriers'  costs,  including  their 
subcontractor  costs.  We  have  specified 
standard  contracting  requirements  for 
review  and  audit  of  those  costs  and  have 
routinely  updated  our  requirements  as 
necessary.  Historically,'we  did  not 
consider  providers  of  medical  services 


or  supplies  to  be  subcontractors  as  the 
term  is  defined  in  the  Federal 
Acquisition  Regulation  (FAR)  because 
hundreds  of  thousands  of  such 
agreements  between  carriers  and 
providers  are  in  place,  and  until 
recently,  the  dollar  value  of  each 
individual  agreement  was  relatively 
small.  However,  the  healthcare  delivery 
system  has  changed  over  the  years  and 
new  large  healthcare  delivery  entities 
now  play  a  significant  role  in  the 
healthcare  industry.  FEHB  carriers 
contract  with  those  types  of  entities  for 
the  delivery  of  services  that  represent  a 
significant  portion  of  individual  carriers 
total  costs  charged  to  the  FEHB 
Program,  and  in  the  aggregate  represent 
a  sizeable  portion  of  overall  Program 
costs.  Because  of  the  impact  of  these 
costs  on  the  FEHB  Program,  we  are 
expanding  our  oversight  in  this  area. 
Even  though  large  providers  of  medical 
services  or  supplies  are  not  defined  as 
subcontractors  under  the  FEHB 
Program,  the  proposed  regulatory 
changes  would  bring  them  under  the 
umbrella  of  the  FEHBAR  and  subject 
them  to  audit  requirements  currently 
applicable  to  carriers  and  their 
subcontractors.  Some  but  not  all  FEHB 
carriers'  large  provider  agreements 
already  provide  for  a  limited  right  to 
audit.  We  believe  the  provision  should 
be  in  regulation  rather  than  in 
individual  contracts  to  make  the  context 
clear,  explicit  and  consistent  for  all 
experience-rated  carriers  by  mirroring 
the  regulatory  requirements  for 
subcontracting  arrangements  that  are 
already  in  place.  As  is  currently  the  case 
with  audit  findings  in  subcontract 
arrangements,  any  audit  findings 
regarding  large  providers  would  be 
referred  to  the  FEHB  carriers  holding 
the  provider  contract. 

For  FAR  audit  purposes,  we  define  a 
large  provider  agreement  as  an 
agreement  between  (1)  an  FEHB  carrier, 
at  least  25  percent  of  whose  total 
contracts  are  comprised  of  FEHB 
enrollee  contracts,  and  (2)  a  provider, 
where  the  total  costs  charged  to  the 
FEHB  carrier  for  a  contract  term  for 
FEHB  members,  including  benefits  and 
services,  are  reasonably  expected  to 
exceed  5  percent  of  the  carrier's  total 
FEHB  benefits  costs,  or  5  percent  of  the 
carrier's  total  FEHB  administrative  costs 
(where  the  provider  is  not  responsible 
for  benefits  costs  under  the  agreement). 
We  will  use  the  FEHB  Program  Aimual 
Accounting  Statement  for  the  prior 
contract  year  to  determine  the  5  percent 
threshold. 

The  proposed  regulation  requires 
experience  rated  carriers  to  meet 
minimum  notification  and  information 
requirements  with  respect  to  any  new 
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procurement,  renewal,  significant 
modificatioli,  or  option  relating  to  such 
a  provider  acreement.  Examples  of 
information  to  be  provided  are  a 
description  af  the  supplies  or  services 
required,  ba  sis  for  reimbiu^ement, 
reason  the  proposed  provider  was 
selected,  me  thod  of  contracting  and 
competition  obtained,  methodology 
used  to  com  jute  profit,  and  provider 
risk  provisic  ns.  This  new  oversight 
initiative  relects  OPM's  need  to  be 
informed  of  the  types  of  carrier  large 
provider  agreements  and  their  terms  and 
conditions,  because  of  the  value  and 
cost  of  such  agreements  to  the  FEHB 
Program. 

Tne  propo  sed  regidation  authorizes 
the  contract]  ng  officer  to  request 
additional  ir  formation  after  he  or  she 
receives  the  carrier's  notification  and 
required  inft  rmation  and  prior  to  award 
of  a  large  pre  vider  agreement,  and  any 
time  during  he  performance  of  the 
agreement.  1  he  contracting  officer  will 
give  the  carr  er  either  written  comments 
on  the  agree]  nent,  or  will  give  written 
notice  that  tl  ere  will  be  no  comments. 
If  the  contrac  ting  officer  provides 
comments,  t]  le  carrier  must  tell  the 
contracting  c  fficer  how  it  intends  to 
address  the  c  ontracting  officer's 
concerns. 

In  the  ever  t  the  carrier  awards  the 
large  provide  r  agreement  without 
providing  notification  and  addressing 
each  of  the  ci  mtracting  officer's  written 
concerns,  the  contracting  officer  may 
disallow  the  carrier's  costs  incurred 
under  the  agi  eement. 

Under  the  )roposed  regulation,  large 
providers  mi  st  retain  and  make 
available  for  jovemment  inspection  all 
records  appli::able  to  the  carrier's 
provider  con  ractual  agreement.  The 
Government  vill  have  audit  rights  with 
respect  to  lar  ;e  provider  contractual 
agreements  tl  lat  are  the  same  as  for 
carriers.  The  :ontract  clause  at 
1652.204-74,  Large  provider 
agreements,  contains  a  flow-down 
provision  that  requires  the  carrier  to 
insert  the  clai  ise  in  all  large  provider 
agreements. 

We  are  upc  ating  our  policy  for  FEHB 
Program  subc  ontracting  consent  which 
currently  requires  advance  approval  of 
carrier  subcoi  itracts  or  modifications 
that  exceed  $  100,000.  The  proposed 
regulation  in(  xeases  the  threshold  so 
that  subcontracts  and  modifications  will 
require  advar  ce  approval  only  if  they 
equal  or  exce  >d  $550,000.  The 
regulation  als  j  clarifies  the  cost 
components  t  le  carrier  must  consider  in 
determining  t  le  $550,000  threshold. 
Under  the  Co  npetition  in 
Subcontractii  g  Clause  (FAR  52.244-5), 
however  carri  ers  must  still  comply  with 


the  competition  requirements  even 
when  the  subcontract  does  not  require 
0PM  approval. 

We  have  added«  new  section  in  part 
1631,  Contract  Cost  Principles  and 
Procedures,  concerning  the  inferred 
reasonableness  of  a  subcontract's  costs. 
If  the  carrier  follows  the  notification  and 
consent  requirements  of  1652.244-70, 
Subcontracts,  and  later  obtains  the 
contracting  officer's  consent  or 
ratification  of  the  subcontract's  costs, 
then  the  reasonableness  of  the 
subcontract's  costs  will  be  inferred. 

The  modified  definitions  of  Cost  or 
Pricing  Data  and  Experience  Rate 
incorporate  mental  health  benefits 
capitation  rates  to  reflect  the  new 
mental  health  parity  requirements  in  the 
FEHB  Program  effective  as  of  the  2001 
contract  year.  Specifically,  we  are 
clarifying  that  mental  health  capitation 
rates  are  considered  to  be  cost  or  pricing 
data  and  are  included  as  actual  paid 
claims  and  administrative  expenses  in 
experience  rating. 

We  are  also  updating  the  contractor 
records  retention  requirement  for  carrier 
rate  submissions,  patient  claims,  large 
provider  agreements,  and  subcontracts 
to  6  years.  Earlier  in  the  history  of  the 
Program  when  virtually  all  records  were 
maintained  in  paper  format,  we 
established  a  requirement  for  carriers  to 
retain  claims  records  for  three  years  and 
financial  records  for  five  years.  Since 
electronic  data  storage  significantly 
reduces  the  maintenance  burden  and 
the  Program  can  benefit  fi-om  having 
records  available  for  a  slightly  longer 
period,  we  are  modifyingand 
standardizing  the  records  retention 
requirement.  All  carriers'  records  are 
subject  to  The  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA)  standards  for  privacy  of 
individually  identifiable  health 
information. 

To  conform  with  the  current  FAR 
sections,  we  have  redesignated  and/or 
retitled  certain  sections  and  references 
in  FEHBAR  parts  1615, 1632,  and  1652. 
No  material  changes  were  made  to  these 
three  Parts.  Old  FEHBAR  1615.1, 
General  Requirements  for  Negotiation,  is 
retitled  "Source  Selection  Processes  and 
Techniques."  Old  FEHBAR  1615.170, 
Negotiation  authority,  is  now  section 
1615.070.  Old  FEHBAR  1615.4, 
Solicitations  and  Receipt  of  Proposals 
and  Quotations,  is  now  1615.2, 
Solicitations  and  Receipt  of  Proposals 
and  Information.  Old  1615.401, 
Applicability,  is  now  1615.270.  Old 
FEHBAR  1615.6,  Source  Selection,  is 
now  1615.3.  Old  FEHBAR  1615.602, 
Applicability,  is  now  1615.370.  We 
moved  the  provisions  in  old  FEHBAR 
Subparts  1615.8,  Price  Negotiation,  and 


1615.9,  Profit,  to  Subpart  1615.4, 
Contract  Pricing,  to  correspond  with  the 
FAR.  We  removed  and  reserved  sections 
1615.8  and  1615.9  because  there  are  no 
longer  corresponding  references  in  the 
FAR.  Old  Section  1615.802,  Policy,  is 
now  1615.402,  Pricing  policy.  Old 
paragraph  1615.804-70,  Certificate  of 
accurate  cost  or  pricing  data  for 
community  rated  carriers,  is  now 
1615.406-2,  Certificate  of  accurate  cost 
or  pricing  data  for  commimity  rated 
carriers.  Old  paragraph  1615.804-72, 
Rate  reduction  for  defective  pricing  or 
defective  cost  or  pricing  data,  is  now 
1615.407-1.  Old  paragraph  1615.805- 

70,  Carrier  investment  of  FEHB  funds,  is 
now  1615.470.  Old  paragraph  1615.805- 

71,  Investment  income  clause,  is  now 
1615.470-1.  Old  Section  1615.902, 
Policy,  is  now  1615.404-4,  Profit,  and 
old  Section  1615.905,  Profit  analysis 
factors,  is  now  1615.404-70. 

In  1632.170,  Recurring  premium 
payments  to  carriers,  we  removed 
paragraph  (c)  relating  to  the  3-Year  DoD 
Demonstration  Project  (10  U.S.C.  1108) 
because  the  term  of  the  demonstration 
project  expired  December  31,  2002. 

In  1632.771,  Non-commingling  of 
FEHB  Program  funds,  and  1632.772, 
Contract  clause,  we  removed  the 
incorrect  reference  to  paragraph 
1652.232-70  and  replaced  it  with  the 
reference  1652.232-72. 

We  removed  the  reference  to 
"1615.804-72"  in  the  introductory  text 
of  "1652.215-70,  Rate  reduction  for 
defective  pricing  or  defective  cost  or 
pricing  data,"  and  replaced  it  with 
"1615.407-1."  In  the  same  section,  we 
removed  the  reference  to  "15.804- 
2(a)(1)"  and  replaced  it  with  "15.403- 
4(a)(1)."  We  also  replaced  the  clause 
date  with  "2003."  In  paragraph  (a)  of  the 
clause,  we  replaced  "1615.804-70  "with 
"1615.406-2."  Finally,  we  removed 
paragraph  (d)  relating  to  the  3-Year  DoD 
Demonstration  Project  (10  U.S.C.  1108) 
because  the  term  of  the  demonstration 
project  expired  December  31,  2002. 

In  the  introductory  text  of  165 2.2 15- 
71,  Investment  income,  we  replaced 
"1615.805-71"  with  "1615.470-1." 

In  1652.216-70,  Accounting  and  price 
adjustment,  we  changed  the  clause  date 
to  "2003"  and  removed  paragraph  (c) 
because  the  term  of  the  3-Year  DoD 
Demonstration  Project  (10  U.S.C.  1108) 
expired  December  31,  2002. 

hi  1652.216-71,  Accounting  and 
allowable  cost,  we  changed  the  clause 
date  to  "2003"  and  removed  paragraph 
(d)  because  the  term  of  the  3-Year  DoD 
Demonstration  Project  (10  U.S.C.  1108) 
expired  December  3 J,  2002. 

In  1652.222-70,  Notice  of  significant 
events,  we  revised  paragraph  (d)  of  the 
clause  to  increase  the  threshold  for 
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inserting  the  clause  in  the  carrier's 
subcontracts  and  subcontract 
modifications. 

hi  1652.232-70,  Payments — 
Comhtiunity -rated  contracts,  we  changed 
the  clause  date  to  "2003"  and  removed 
paragraph  (f)  because  the  term  of  the  3- 
Year  DoD  Demonstration  Project  (10 
U.S.C.  1108)  expired  December  31, 
2002. 

In  1652.232-71,  Payments — 
Experience-rated  contracts,  we  changed 
the  clause  date  to  "2003"  and  removed 
paragraph  (f)  because  the  term  of  the  3- 
Year  DoD  Demonstration  Project  (10 
U.S.C.  1108)  expired  December  31, 
2002.     • 

We  have  also  updated  the  FEHB 
Clause  Matrix  by  removing  clauses  that 
relate  to  the  Cost  Accoimting  Standards. 

Collection  of  Information  Requirement 

This  rulemaking  imposes  additional 
oversight  and  audit  requirements  on 
individual  Federal  contractors.  The 
requirements  do  not  represent  routine 
information  collection.  Carriers  are 
required  to  provide  the  information  on 
an  individual  case  by  case  basis  only 
when  they  are  initiating  a  new  large 
provider  contract  or  renewing  em 
existing  contract.  It  does  not  impose 
information  collection  and 
recordkeeping  requirements  that  meet 
the  definition  of  the  Paperwork 
Reduction  Act  of  1995's  term 
"collection  of  information"  which 
means  obtaining,  causing  to  be  obtained, 
soliciting,  or  requiring  the  disclosure  to 
third  parties  or  the  public,  of  facts  or 
opinions  by  or  for  an  agency,  regardless 
of  form  or  format,  calling  for  either 
answers  to  identical  questions  posed  to, 
or  identical  reporting  or  recordkeeping 
requirements  imposed  on.  ten  or  more 
persons,  other  than  agencies, 
instrumentalities,  or  employees  of  the 
United  States;  or  answers  to  questions 
posed  to  agencies,  instrumentalities,  or 
employees  of  the  United  States  which 
are  to  be  used  for  general  statistical 
purposes  *   *   *  Consequently,  it  need 
not  be  reviewed  by  the  Office  of 
Management  and  Budget  under  the 
authority  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.).     . 

Regulatory  Flexibility  Act 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses.  For  purposes  of  the  RFA, 
small  entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies  with  revenues  of 
$11.5  million  or  less  in  any  1  year.  This 
rulemaking  primarily  affects  FEHB 
Program  experience  rated  carriers  and 
their  large  provider  contractual 
arrangements  which  exceed  that  dollar 


threshold.  Therefore,  I  certify  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substsmtial 
number  of  small  entities. 

Regulatory  Impact  Analysis 

We  have  examined  the  impacts  of  this 
final  rule  as  required  by  Executive 
Order  12866  (September  1993. 
Regulatory  Planning  and  Review),  the 
Regulatory  Flexibility  Act  (RFA) 
(September  16,  1980,  Pub.  L.  96-354), 
section  1102(b)  of  the  Social  Security 
Act  (the  Act),  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  (Pub.  L. 
104-4),  and  Executive  Order  13132. 
Executive  Order  12866  (as  amended  by 
Executive  Order  13258,  which  merely 
assigns  responsibility  of  duties)  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulator)'  alternatives  and. 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  This  proposed  rule  is  not 
considered  a  major  rule,  as  defined  in 
Title  5,  United  States  Code,  section 
804(2),  because  we  estimate  its  impact 
will  only  affect  FEHB  carriers  and  their 
large  provider  agreements  and  would 
mirror  current  FEHB  Program  practice 
with  regard  to  carriers'  subcontract 
arrangements.  Any  economic  impact 
residting  from  oversight  or  audit  efforts 
would  not  be  expected  to  exceed  the 
dollar  threshold. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  48  CFR  Parts  1601, 
1602, 1604, 1615, 1631, 1632, 1644,  and 
1652 

Government  employees.  Government 
procurement,  Health  insurance. 
Reporting  &  recordkeeping 
requirements. 

Office  of  Personnel  Management 

Kay  Coles  James, 

Director. 

Accordingly,  OPM  proposes  to  amend 
chapter  16  of  title  48,  CFR  as  follows: 

CHAPTER  16— OFFICE  OF  PERSONNEL 
MANAGEMENT  FEDERAL  EMPLOYEES 
HEALTH  BENEFITS  ACQUISITION 
REGULATION 

1.  The  authority  citation  for  48  CFR 
parts  1601, 1602, 1604, 1615, 1631, 


1632, 1644,  and  1652  continues  to  read 
as  follows: 

Authority:  5  U.S.C.  8913;  40  U.S.C.  486(c); 
48  CFR  1.301. 

SUBCHAPTER  A— GENERAL 

PART  1601 -FEDERAL  ACQUISITION 
REGULATIONS  SYSTEM 

Subpart  1601.1 — Purpose,  Auttiority, 
Issuance. 

2.  Section  1601.105  is  redesignated  as 
1601.106. 

PART  1602— DERNITIONS  OF  WORDS 
AND  TERMS 

Subpart  1602.1— Definitions  of  FEHB 
Program  Terms 

3.  In  1602.170-5,  paragraph  (a)  is 
revised  to  read  as  follows: 

1602.170-S    Cost  or  pricing  data. 

(a)  Experience  rated  carriers.  Cost  or 
pricing  data  for  experience  rated  carriers 
includes: 

(1)  Information  such  as  claims  data; 

(2)  Actual  or  negotiated  benefits 
payments  made  to  providers  of  medical 
services  for  the  provision  of  healthcare, 
such  as  capitation  not  adjusted  for 
specific  groups,  including  mental  health 
benefits  capitation  rates,  per  diems,  and 
Diagnostic  Related  Group  (DRG) 
payments; 

(3)  Cost  data;       ^ 

(4)  Utilization  data;  and 

(5)  Administrative  expenses  and 
retentions,  including  capitated 
administrative  expenses  and  retentions. 
***** 

4.  Section  1602.170-7  is  revised  to 
read  as  follows: 

1 602. 1 70-7    Experience  rate. 

Experience  rate  means  a  rate  for  a 
given  group  that  is  the  result  of  that 
group's  actual  paid  claims, 
administrative  expenses  (including 
capitated  administrative  expenses), 
retentions,  and  estimated  claims 
incurred  but  not  reported,  adjusted  for 
benefit  modifications,  utilization  trends, 
and  economic  trends.  Actual  paid 
claims  include  any  actual  or  negotiated 
benefits  payments  made  to  providers  of 
medical  services  for  the  provision  of 
healthcare  such  as  capitation  not 
adjusted  for  specific  groups,  including 
mental  health  benefits  capitation  rates, 
per  diems,  and  Diagnostic  Related 
Group  (DRG)  payments. 

5.  Section  1602.170-15  is  added  to 
read  as  follows: 

1602.170-15    Large  provider  agreement 

(a)  Large  provider  agreement  means 
an  ggreement  between — 
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(1)  An  FEhB  carrier,  at  least  25 
percent  of  vyhose  total  contracts  are 
comprised  ai  FEHB  enrollee  contracts, 
and 

(2)  A  prov  ider  of  services  or  supplies 
(including  o  rganizations  that  own  or 
contract  wit]  i  direct  providers,  or 
organization  s  that  process  claims  or 
manage  padi  tnt  care), 

(i)  Where  the  total  costs  charged  to  the 
FEHB  carrier  for  a  contract  term  for 
FEHB  memfa  srs,  including  benefits  and 
services,  are  reasonably  expected  to 
exceed  5  per  cent  of  the  carrier's  total 
FEHB  benefits  costs,  or 

(ii)  Where  the  total  administrative 
costs  charge*  I  to  the  FEHB  carrier  for  the 
contract  tern  i  for  FEHB  members  are 
reasonably  e  cpected  to  exceed  5  percent 
of  the  carriei  s  total  FEHB 
administratii  e  costs  (applicable  to 
agreements  v  rhere  the  provider  is  not 
responsible  f  df  FEHB  benefits  costs). 

(b)  The  FE  iB  Program  Annual 
Accounting  J  Statement  for  the  prior 
contract  year  will  be  used  to  determine 
the  5  percent  threshold  under  large 
provider  agn  ements. 

(c)  Large  p\  ovider  agreements  are 
subject  to  the  audit  provisions  of  FAR 

.^52.215-2,  "Audit  and  Records- 
Negotiation.  ■ 

PART  16044aDMINISTRATIVE 
MATTERS 

6.  Subpart  1604.72  is  added  to  read  as 
follows: 

Subpart  1604.72— Large  Provider 
Agreements 

1604.7201  FB  HB  Program  large  provider 
agreement:  i. 

1604.7202  La  ge  provider  agreement  clause. 

Authority:  5  LF.S.C.  8913;  40  U.S.C.  486(c); 
^48CFR  1.301. 

Subpart  1604.72— Large  Provider 
Agreements  ' 

1604.7201     F9tB  Program  targe  provider 
agreements. 

The  following  provisions  apply  to  all 
experience  rated  carriers  participating 
in  the  FEHB  Program: 

(a)  Notification  and  information 
requirements!  (1)  All  experience  rated 
carriers  must  provide  notice  to  the 
contracting  officer  of  its  intent  to  enter 
into  or  to  male  a  significant 
modification  i  )f  a  large  provider 
agreement: 

(i)  Not  less  han  60  days  before 
entering  into  i  my  large  provider 
agreement;  an  d 

(ii)  Not  less  than  60  days  before 
exercising  renewals  or  other  options,  or 
making  a  significant  modification. 


(2)  The  ceirrier's  notification  to  the 
contracting  officer  must  be  in  writing 
and  must,  at  a  minimum: 

(i)  Describe  the  supplies  and/or 
services  the  proposed  provider 
agreement  will  require; 

(ii)  Identify  the  proposed  basis  for 
reimbiusement; 

(iii)  Identify  the  proposed  provider 
agreement,  explain  why  the  carrier 
selected  the  proposed  provider,  and 
what  contracting  method  it  used,  where 
applicable,  including  the  kind  of 
competition  obtained; 

(iv)  Describe  the  methodology  the 
carrier  used  to  compute  the  provider's 
profit;  and, 

(v)  Describe  provider  risk  provisions. 

(3)  The  contracting  officer  may 
request  from  the  carrier  any  additional 
information  on  a  proposed  provider 
agreement  and  its  terms  and  conditions 
prior  to  a  provider  award  and  diuing  the 
performance  of  the  agreement. 

(4)  Within  30  days  of  receiving  the 
carrier's  notification,  the  contracting 
officer  will  either  give  the  carrier 
written  comments  or  written  notice  that 
there  will  be  no  comments.  If  the 
contracting  officer  comments,  the  carrier 
must  respond  in  writing  within  10 
calendar  days  and  explain  how  it 
intends  to  address  any  concerns. 

(5)  The  contracting  officer  may  inform 
the  carrier  that  if  it  awards  the  provider 
agreement  before  addressing  OPM's 
concerns,  it  may  not  charge  costs 
incurred  under  the  agreement  to  the 
contract. 

(6)  When  computing  the  carrier's 
annual  service  charge,  the  contracting 
officer  will  consider  how  well  the 
carrier  complies  with  the  provisions  of 
this  section,  including  the  advance 
notification  requirements,  as  an  aspect 
of  the  carrier's  performance  factor. 

(7)  The  contracting  officer's  review  of 
any  provider  agreement,  option, 
renewal,  or  modification  shall  not 
constitute  a  determination  of  the 
acceptability  of  terms  or  conditions  of 
any  provider  agreement  or  the 
allowability  of  any  costs  imder  the 
carrier's  contract,  nor  shall  it  relieve  the 
carrier  of  any  responsibility  for 
performing  the  contract. 

(b)  Records  and  Inspection.  The 
carrier  must  insert  in  all  large  provider 
agreements  the  requirement  that  the 
provider  will  retain  and  make  available 
to  the  Government  all  records  relating  to 
the  agreement  as  follows: 

(1)  Records  that  support  the  annual 
statement  of  of>erations — Retain  for  6 
years  after  the  agreement  term  ends. 

(2)  Enrollee  records,  if  applicable — 
Retain  for  6  years  after  the  agreement 
term  ends. 


(c)  Audit.  The  provisions  of  FAR 
52.215-2.  Audit  and  Records- 
Negotiation,  apply  to  all  experience 
rated  carriers'  large  provider 
agreements. 

1 604.7202    Large  provider  agreement 
clause. 

The  Ck)ntracting  Officer  shall  insert 
the  clause  set  fordj  at  section  1652.204- 
74  in  all  experience  rated  FEHB 
Program  contracts. 

SUBCHAPTER  C— CONTRACITNG 
METHODS  AND  CONTRACT  TYPES 

PART  1615— CONTRACTING  BY 
NEGOTIATION 

7.  A  new  §  1615.070  is  added  to  read 
as  follows: 

1615.070    Negotiation  authority. 

The  authority  to  negotiate  FEHB 
contracts  is  conferred  by  5  U.S.C.  8902. 

8.  Subpart  1615.1  is  revised  to  read  as 
follows: 

Subpart  1615.1— Source  Selection 
Processes  and  Techniques. 

Sec. 

1615.1/0    Applicability. 

Authority:  5  U.S.C.  8913;  40  U.S.C.  486(c); 
48  CFR  1.301. 

1615.170    Applicability. 

FAR  subpart  15.1  has  no  practical 
application  to  the  FEHB  Program 
because  prospective  contractors 
(carriers)  are  considered  for  inclusion  in 
the  FEHB  Program  according  to  criteria 
in  5  U.S.C.  chapter  89  and  5  CFR  part 
890  rather  than  by  competition  between 
prospective  carriers. 

9.  Subpart  1615.2  is  added  to  read  as 
follows: 

Subpart  1615.2— Solicitation  and  Receipt  of 
Proposals  and  Information 

Sec.  ■** 

1615.270    Applicability. 

Authority:  5  U.S.C.  8913;  40  U.S.C.  486(c); 
48  CFR  1.301. 

1 61 5.270    Applicability. 

FAR  subpart  15.2  has  no  practical 
application  to  the  FEHB  Program 
because  OPM  does  not  issue  formal 
prociuement  solicitations  to  health 
benefits  carriers.  Eligible  contractors 
(i.e.,  qualified  health  benefits  carriers) 
are  identified  in  accordance  with  5 
U.S.C.  8903.  Offerors  voluntarily  come 
forth  in  accordance  with  procediues 
provided  in  5  CFR  part  890.  ,. 

Subpart  1615.6— [Amended] 

10.  Subpart  1615.6  is  redesignated  as 
1615.3  and  Section  1615.602  is 
redesignated  as  1615.370.  In  newly 
redesignated  1615.370  remove  "15.6" 
and  add  in  its  place  "15.3". 
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11.  Subpart  1615.4  is  revised  to  read 
as  follows: 

Subpart  1615.4 — Contract  Pricing 

Sec. 

1615.402     Pricing  policy. 

1615.404-4     Profit. 

1615 .404-70    Profit  analysis  factors. 

1615.406-2    Certificate  of  accurate  cost  or 

pricing  data  for  community  rated 

carriers. 
1615.407-1    Rate  reduction  for  defective 

pricing  or  defective  cost  or  pricing  data. 
1615.470    Carrier  investment  of  FEHB  funds. 
1615.470-1     Investment  income  clause. 

Authority:  5  U.S.C.  8913;  40  U.S.C.  486(c); 
48  CFR  1.301. 

Subpart  1615.4 — Contract  Pricing 

1615.402    Pricing  policy. 

Pricing  of  FEHB  contracts  is  governed 
by  5  U.S.C.  8902(i),  5  U.S.C.  8906,  and 
other  applicable  law.  FAR  subpart  15.4 
shall  be  implemented  by  applying  its 
policies  and  procedures — to  the  extent 
practicable — as  follows: 

(a)  For  both  experience  rated  and 
community  rated  contracts  for  which 
the  FEHB  Program  premiums  for  the 
contract  term  will  be  less  than  the 
threshold  at  FAR  15.403-4(a)(l),  OPM 
shaU  not  require  the  carrier  to  provide, 
cost  or  pricing  data  in  the  rate  proposal 
for  the  following  contract  term. 

(b)'Cost  analysis  shall  be  used  for 
contracts  where  premiums  and 
subscription  income  are  determined  on 
the  basis  of  experience  rating. 

(c)(1)  A  combination  of  cost  and  price 
analysis  shall  be  used  for  contracts 
where  premiums  and  subscription 
income  are  based  on  community  rates. 
For  contracts  for  which  the  FEHB 
Program  premiiuns  for  the  contract  term 
will  be  less  than  the  threshold  at  FAR 
15.403^(a)(l),  OPM  shall  not  require 
the  carrier  to  provide  cost  or  pricing 
data.  The  carrier  is  required  to  submit 
only  a  rate  proposal  and  abbreviated 
utilization  data  for  the  applicable 
contract  year.  OPM  will  evaluate  the 
proposed  rates  by  periorming  a  basic 
reasonableness  test  on  the  information 
submitted.  Rates  failing  this  test  will  be 
subject  to  further  review. 

(2)  For  contracts  with  fewer  than 
1,500  enrollee  contracts  for  which  the 
FEHB  Program  premiums  for  the 
contract  term  will  be  at  or  above  the 
threshold  at  FAR  15.403-4(a)(l),  OPM 
shall  require  the  carrier  to  submit  its 
rate  proposal,  utilization  data,  and  the 
certificate  of  accurate  cost  or  pricing 
data  required  in  1615.406-2.  In 
addition,  OPM  shall  require  the  carrier 
to  complete  the  proposed  rates  form 
containing  cost  and  pricing  data,  and 
the  Community  Rate  Questionnaire,  but 
shall  not  require  the  carrier  to  send 


these  documents  to  OPM.  The  carrier 
shall  keep  the  documents  on  file  for 
periodic  auditor  and  actuarial  review  in 
accordance  with  1652.204-70.  OPM 
shall  perform  a  basic  reasonableness  test 
on  the  data  submitted.  Rates  that  do  not 
pass  this  test  shall  be  subject  to  further 
OPM  review. 

(3)  For  contracts  with  1,500  or  more 
enrollee  contracts  for  which  the  FEHB 
Program  premiums  for  the  contract  term 

"will  be  at  or  above  the  threshold  at  FAR 
15.403-4(a){l),  OPM  shall  require  the 
carrier  to  provide  the  data  and 
methodology  used  to  determine  the 
FEHB  Program  rates.  OPM  shall  also 
require  the  data  and  methodology  used 
to  determine  the  rates  for  the  carrier's 
similarly  sized  subscriber  groups.  The 
carrier  shall  provide  cost  or  pricing  data 
required  by  OPM  in  its  rate  instructions 
for  the  applicable  contract  period.  OPM 
shall  evaluate  the  data  to  ensiu'e  that  the 
rate  is  reasonable  and  consistent  with 
the  requirements  in  this  chapter.  If 
necessary,  OPM  may  require  the  carrier 
to  provide  additional  dociunentation. 

(4)  Contracts  shall  be  subject  to  a 
downward  price  adjustment  if  OPM 
determines  that  the  Federal  group  was 
charged  more  than  it  would  have  been 
charged  using  a  methodology  consistent 
Mfith  that  used  for  the  SSSGs.  Such 
adjustments  shall  be  based  on  the  lower 
of  the  two  rates  determined  by  using  the 
methodology  (including  discounts)  the 
Carrier  used  for  the  two  SSSGs. 

(5)  FEHB  Program  community  rated 
carriers  shall  comply  with  SSSG  criteria 
provided  by  OPM  in  the  rate 
instructions  for  the  applicable  contract 
period. 

(d)  The  application  of  FAR 
15.402(b)(2)  should  not  be  construed  to 
prohibit  the  consideration  of  preceding 
year  surpluses  or  deficits  in  carrier-held 
reserves  in  the  rate  adjustments  for 
subsequent  year  renewals  of  contracts 
based,  in  whole  or  in  part,  on  cost 
analysis.  ^ 

1615.404-4    Profit. 

(a)  When  the  pricing  of  FEHB  Program 
contracts  is  determined  by  cost  analysis, 
OPM  will  determine  the  profit  or  fee 
prenegotiation  objective  (service  charge) 
portion  of  the  contracts  by  use  of  a 
weighted  guidelines  structiired   , 
approach.  The  service  charge  so 
determined  shall  be  the  total  service 
charge  that  may  be  negotiated  for  the 
contract  and  shall  encompass  any 
service  charge  (whether  entitled  service 
charge,  profit,  fee,  contribution  to 
reserves  or  surpluses,  or  any  other  tide) 
that  may  have  been  negotiated  by  the 
prime  contractor  with  any  subcontractor 
or  imderwriter. 


(b)  OPM  will  not  guarantee  a 
minimum  service  charge. 

161 5.404-70    Profit  analysis  factors. 

(a)  OPM  contracting  officers  will 
apply  a  weighted  guidelines  method  in 
developing  the  service  charge 
prenegotiation  objective  for  FEHB 
Program  contracts.  The  following 
factors,  as  defined  in  FAR  15.404— 4(d), 
will  be  applied  to  projected  incurred 
claims  and  allowable  administrative 
expenses: 

(1)  Contractor  performance.  OPM  will 
consider  such  elements  as  the  accurate 
and  timely  processing  of  benefit  claims 
and  the  volume  and  validity  of  disputed 
claims  as  measiu^s  of  economical  and 
efficient  contract  performance.  This 
factor  will  be  judged  apart  from  the 
contractor's  basic  responsibility  for 
contract  performance  and  will  be  a 
measuire  of  the  extent  and  nature  of  the 
contractor's  contribution  to  the  FEHB 
Program  through  the  application  of 
managerial  expertise  and  effort. 
Evidence  of  effective  contract 
performance  will  receive  a  plus  weight, 
and  poor  performance  or  failiue  to 
comply  with  contract  terms  and 
conditions  a  negative  weight. 
Innovations  of  benefit  to  the  FEHB 
Program  will  generally  result  in  a 
positive  weight;  documented  inattention 
or  indifference  to  cost  control  will 
generally  residt  in  a  negative  weight. 

(2)  Contract  cost  risk.  In  assessing  the 
degree  of  cost  responsibility  and 
associated  risk  assumed  by  the 
contractor  as  a  factor  to  be  considered 
in  negotiating  profit,  OPM  will  consider 
such  underwriting  elements  as  the 
availability  of  margins,  group  size, 
enrollment  demographics  and 
fluctuation,  and  the  probability  of 
conversion  and  adverse  selection,  as 
well  as  the  extent  of  financial  assistance 
the  carrier  renders  to  the  contract. 
However,  the  "loss  carry  forward  basis" 
of  experience  rated  group  insurance 
practices,  which  mitigates  contract  risk,  . 
will  likely  serve  to  diminish  this  profit 
analysis  factor  in  an  overall 
determination  of  profit.  This  factor  is 
intended  to  provide  profit  opportunities 
commensurate  with  the  contractor's 
share  of  cost  rislts  only,  taking  into 
account  elements  such  as  the  adequacy 
and  reliability  of  data  for  estimating 
costs. 

(3)  Federal  socioeconomic  programs. 
OPM  will  consider  documented 
evidence  of  successful,  contractor- 
initiated  efforts  to  support  Federal 
socioeconomic  programs  such  as  drug 
and  substance  abuse  deterrents  and 
concerns  of  the  type  enumerated  in  FAR 
15.404— 4{d)(iii),  as  a  factor  in 
negotiating  profit.  This  factor  will  be 
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assessed  iy  considering  the  quality  of 
the  contractor's  policies  and  procedures 
and  the  extent  of  unusual  effort  or 
achievement  demonstrated.  Evidence  of 
effective  s  upport  of  Federal 
socioecon  omic  programs  will  receive  a 
positive  V  eight;  poor  support  will 
receive  a  negative  weight. 

(4)  Cap,  tal  investments.  This  factor  is 
generally  aot  applicable  to  FEHB 
Program  c  ontracts  because  facilities 
capital  coi  n  of  money  may  be  an 
allowable  administrative  expense. 
Generally  this  factor  shall  be  given  a 
weight  of  zero.  However,  special 
purpose  fi  icilities  or  investment  costs  of 
direct  bensfit  to  the  FEHB  Program  that 
are  not  re<  overable  as  allowable  or 
allocable  <  idministrative  expenses  may 
be  taken  ii  ito  account  in  assigning  a 
positive  w  eight. 

(5)  Cost  coritrol.  OPM  will  consider 
contractor  initiated  efforts  such  as 
improved  benefit  design,  cost-sharing 
featxires,  innovative  peer  review,  or 
other  professional  cost  containment 
efforts  as  i  factor  in  negotiating  profit. 
OPM  shall  use  this  factor  to  reward 
contractor !  with  additional  profit 
opportuni  ies  for  self-initiated  efforts  to 
control  contract  costs. 

(6)  Indei  wndent  development.  OPM 
will  consi(  ler  any  profit  opportunities 
that  may  he  directly  related  to  relevant 
independoit  efforts  such  as  the 
development  of  a  unique  and  enhanced 
customer  Support  system  that  is  of 
demonstrated  value  to  the  FEHB 
Program  aad  for  which  developmental 
costs  have  [not  been  recovered  directly 
or  indirectly  through  allowable 
administraltive  expenses.  OPM  will  use 
this  factor  to  provide  additional  profit 
opportuniQies  based  upon  an  assessment 
of  the  contractor's  investment  and  risk 
in  developing  techniques,  methods,  and 
practices  having  viability  to  the  program 
at  large.  Of  M  will  not  consider 
improvements  and  innovations 
recognizedj  and  rewarded  under  any  of 
the  other  profit  factors. 

(b)  The  If  eight  ranges  for  each  factor 
to  be  used  in  the  weighted  guidelines 
approach  ap^  set  forth  as  follows: 


Profit  facior 


1 .  Contractof  per- 
formance 

2.  CkKitract  cost 
risk*. 

3.  Federal  s<  icio- 
economic  xo- 
grams.      \ 

A.  Capital  inyest- 

ments. 
5.  Cost  control  .... 


Weight  ranges 
(percent) 


-  .2  to  +  .45 
+.02  to  +  .2 

-  .05  to  +  .05 

0  to  +.02 
0  to  +.35 


Profit  factor 

Weight  ranges 
(percent) 

6.  Independent 
development. 

0  to  +.03 

*The  contract  cost  risk  factor  is  sutxlivided 
into  two  parts:  group  size  (.02  to  .10)  and 
other  risk  elements  (0  to  .10).  With  respect  to 
the  group  size  element,  subwelghts  should  be 
assigned  as  follows: 


Enrollment 

Weight  (percent) 

10,000  or  less  ... 

.06  to  .10  ^ 

10,001-50,000  ... 

.05  to  .09 

50,001-200,000 

.04  to  .07 

200,001-500,000 

.03  to  .06 

500,001  and  over 

.02  to  .04 

161 5.406-2    Certificate  of  accurate  cost  or 
pricing  data  for  community  rated  carriers. 

The  contracting  officer  shall  require  a 
carrier  with  a  contract  meeting  the 
requirements  in  1615.402(c)(2)  or 
1615.4Q2(c)(3)  to  execute  the  Certificate 
of  Accurate  Cost  or  Pricing  Data 
contained  in  this  section.  A  carrier  with 
a  contract  meeting  the  requirements  in 
1615.402(c)(2)  shall  complete  the 
Certificate  and  keep  it  on  file  at  the 
carrier's  place  of  business  in  accordance 
with  1652.204-70.  A  carrier  with  a 
contract  meeting  the  requirements  in 
1615.402(c)(3)  shall  submit  the 
Certificate  to  OPM  along  with  its  rate    * 
reconciliation,  which  is  submitted 
during  the  first  quarter  of  the  applicable 
contract  year. 

Certificate  of  Accurate  Cost  or  Pricing  Data 
for  Community  Rated  Carriers 

This  is  to  certify  that,  to  the  best  of  my 
knowledge  and  belief:  (1)  The  cost  or  pricing 
data  submitted  (or,  if  not  submitted, 
maintained  and  identified  by  the  carrier  as 
supporting  documentation)  to  the 
Contracting  Officer  or  the  Contracting 
Officer's  representative  or  designee,  in 

support  of  the *  FEHB  Program  rates 

were  developed  in  accordance  with  the 
requirements  of  48  CFR  Chapter  16  and  the 
FEHB  Program  contract  and  are  accurate, 
complete,  and  current  as  of  the  date  this 
certificate  is  executed;  and  (2)  the 
methodology  used  to  determine  the  FEHB 
Program  rates  is  consistent  with  the 
methodology  used  to  determine  the  rates  for 
the  carrier's  Similarly  Sized  Subscriber 
Groups. 

Firm: 

Name: 


Signatine: 

Date  of  Execution: 


•Insert  the  year  for  which  the  rates  apply. 
Normally,  this  will  be  the  year  for  which  the 
rates  are  being  reconciled. 
(End  of  Certificate) 

1615.407-1    Rate  reduction  for  defective 
pricing  or  defective  cost  or  pricing  data. 

The  clause  set  forth  in  section 
1652.215-70  shall  be  inserted  in  FEHB 
Program  contracts,  at  or  above  the 


threshold  in  FAR  15.403-4(a)(l),  that 
are  based  on  a  combination  of  cost  and 
price  analysis  (community  rated). 

1 61 5.470    Carrier  investment  of  FEHB 
funds. 

(a)  Except  for  contracts  based  on  a 
combination  of  cost  and  price  analysis 
(community  rated),  the  carrier  is 
required  to  invest  and  reinvest  all  funds 
on  hand,  including  any  attributable  to 
the  special  reserve  or  the  reserve  for 
incurred  but  unpaid  claims,  exceeding 
the  funds  needed  to  discharge  promptly 
the  obligations  incurred  imder  the 
contract. 

(b)  The  carrier  is  required  to  credit 
income  earned  fi'om  its  investment  of 
FEHB  funds  to  the  special  reserve  on 
behalf  of  the  FEHB  Program.  If  a  carrier, 
for  any  reason,  fails  to  invest  excess 
FEHB  funds  or  to  credit  any  income  due 
to  the  contract,  it  shall  return  or  credit 
any  investment  income  lost  to  OPM  or 
the  special  reserve. 

(c)  Investment  income.  Investment 
income  is  the  net  amount  earned  by  the 
carrier  after  deducting  investment 
expenses. 

1615.470-1    Investment  income  clause. 

The  clause  set  forth  in  1652.215-71 
shall  be  inserted  in  all  FEHB  contracts 
based  on  cost  analysis.  > 

Subpart  1615.8    [Reserved] 

12.  Subpart  1615.8  is  removed  and 
reserved. 

Subpart  1615.9    [Reserved] 

13.  Subpart  1615.9  is  removed  and 
reserved.  ' 

Subpart  1615.70— Audit  and  Records- 
Negotiation 

14.  Section  1615.7001  is  added  to 
read  as  follows:  »^  ' 

1 61 5.7001    Audit  and  records. 

The  Contracting  Officer  shall  modify 
52.215-2  in  all  FEHB  Program 
experience  rated  contracts  by  amending 
paragraph  (g)  of  that  section  to  replace 
the  words  "exceed  the  simplified 
acquisition  threshold"  with  "equals  or 
exceeds  $550,000." 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

PART  1631— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

Subpart  1631.2— Contracts  Witli 
Commercial  Organizations 

15.  A  new  1631.205-81,  is  added  to 
read  as  follows; 
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1 631 .205-81    Inferred  Reasonabler>ess. 

If  the  Carrier  follows  the  notification 
and  consent  requirements  of  paragraphs 
(a),  (b)  and  (c)  of  1652.244-70,  and 
subsequently  obtains  the  Contracting 
Officer's  consent  or  ratification,  then  the 
reasonableness  of  the  subcontract's  costs 
will  be  inferred. 

PART  1632— CONTRACT  RNANCING 

Sut)part  1632.1 — General 

1632.170    [AmMKled] 

16.  In  1632.170,  remove  paragraph  (c). 

Subpart  1632.7— Contract  Funding 

1632.771  [Amended] 

17.  In  1632.771  paragraph  (d),  remove 
"1652.232-70"  and  add  in  its  place 
"1652.232-72." 

1632.772  [Amended] 

18.  In  1632.772,  remove  "1652.232- 
70"  and  add  in  its  place  "1652.232r-72." 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

PART  1644— SUBCONTRACTING 
POUCIES  AND  PROCEDURES 

Subpart  1644.1 — General 

19.  Section  1644.170  is  revised  to  read 
as  follows; 

1644.170    Policy  for  FEHB  Program     ^ 
subcontracting  consent. 

For  all  experience  rated  contracts,  the 
Carriers  shall  notify  the  Contracting 
Officer  in  writing  at  least  60  days  in 
advance  of  entering  into  any  subcontract 
or  subcontract  modification,  or  as 
otherwise  specified  by  the  contract,  if 
the  amoimt  of  the  subcontract  or 
modification  charged  to  the  FEHB 
Program  equals  or  exceeds  $550,000. 
Failure  to  provide  advance  notice  may 
result  in  the  Contracting  Officer's 
disallowance  of  the  costs.  In 
determining  whether  the  amoimt 
chargeable  to  the  FEHB  Program 
contract  for  a  given  subcontract  or 
modification  equals  or  exceeds  the 
$550,000  threshold,  the  following  rules 
apply: 

(a)  For  initial  advance  notification, 
the  Carrier  shall  add  the  total  price  for 
the  base  year  and  all  options,  including 
quantity  or  service  options  and  option 
periods,  and 

(b)  The  Carrier  shall  give  advance 
notification  of  modifications  not 
accounted  for  in  paragraph  (a)  of  this 
section  that  cause  the  total  price  to 
equal  or  exceed  the  threshold.  Carriers 
shall  follow  appropriate  procurement 
procedures  that  comply  with  the 
Federal  Acquisition  Regulation's  (FAR) 


policies  and  procedures  relating  to 
competition  and  contract  pricing  for  the 
acquisition  of  both  commercial  and  non- 
commercial items.  All  subcontracts  or 
subcontract  modifications  that  equal  or 
exceed  the  threshold  are  subject  to  audit 
under  FAR  52.215-2  Audit  and 
Records— Negotiation. 

SUBCHAPTER  H— CLAUSES  AND 
FORMS 

PART  1652— CONTRACT  CLAUSES 

Subpart  1652.2— Texts  of  FEHB 
Program  Clauses 

20.  Section  1652.204-70  is  revised  to 
read  as  follows: 

1652.204-70    Contractor  Records 
Retention. 

As  prescribed  in  1604.705  the 
following  clause  shall  be  inserted  in  all 
FEHB  Program  contracts. 

Contractor  Records  Retention  (J&n  2(MI3) 

Notwithstanding  the  provisions  of  Section 
5.7  (FAR  52.215-2(f))  Audit  and  Records- 
Negotiation,  the  Carrier  shall  retain  and  make 
available  all  records  applicable  to  a  contract 
term  that  support  ihe  annual  statement  of 
operations  and,  for  contracts  that  equal  or 
exceed  the  threshold  at  FAR  15.403-4(a)(l), 
the  rate  submission  for  that  contract  term  for 
a  period  of  6  years  after  the  end  of  the 
contract  term  to  which  the  records  relate. 
This  includes  all  records  of  large  provider 
agreements  and  subcontracts  that  equal  or 
exceed  the  threshold  requirements.  In 
addition,  individual  enrollee  and/or  patient 
claim  records  shall  be  maintained  for  6  years 
after  the  end  of  the  contract  term  to  which 
the  claim  records  relate. 
(End  Clause) 

21.  Section  1652.204-74  is  added  to 
read  as  follows: 

1652.204-74    Large  provider  agreements. 

As  prescribed  by  1604.7202,  the 
contracting  officer  shall  insert  the 
following  clause  in  all  FEHB  Program 
contracts  based  on  cost  analysis 
(experience  rated): 

Large  Provider  Agreements  (JAN  2003) 

(a)  Notification  and  Information 
Requirements.  (1)  The  experience  rated 
Carrier  must  provide  notice  to  the  contracting 
officer  of  its  intent  to  enter  into  or  to  make 
a  significant  modification  of  a  large  provider 
agreement: 

(i)  Not  less  than  60  days  before  entering 
into  any  large  provider  agreement;  and 

(ii)  Not  less  than  60  days  before  exercising 
a  renewal  or  other  option,  or  significant 
modification  to  a  large  provider  agreement. 

(2)  The  Carrier's  notification  to  the 
contracting  officer  must  be  in  writing  and 
must,  at  a  minimum: 

(i)  Describe  the  supplies  and/or  services 
the  proposed  provider  agreement  will 
require; 


(ii)  Identify  the  proposed  basis  for 
reimbursement; 

(iii)  Identify  the  proposed  provider 
agreement,  explain  why  the  Carrier  selected 
the  proposed  provider,  and  what  contracting 
method  it  used,  where  applicable,  including 
the  kind  of  competition  obtained; 

(iv)  Describe  the  methodology  the  carrier 
used  to  compute  the  provider's  profit;  and, 

(v)  Describe  provider  risk  provisions. 

(3)  The  Contracting  Officer  may  request 
fitim  the  Carrier  any  additional  information 
on  a  proposed  provider  agreement  and  its 
terms  and  conditions  prior  to  a  provider 
award  and  during  the  performance  of  the 
agreement. 

(4)  Within  30  days  of  receiving  the 
Carrier's  notification,  the  Contracting  Officer 
will  give  the  Carrier  either  written  comments 
or  written  notice  that  there  will  be  no 
comments.  If  the  Contracting  Officer 
comments,  the  Carrier  must  respond  in 
writing  within  10  calendar  days,  and  explain 
how  it  intends  to  address  any  concerns. 

(5)  The  Contracting  Officer  may  inform  the 
Carrier  that  if  it  awards  the  provider 
agreement  t>efore  addressing  OPM's 
concerns,  it  may  not  charge  costs  inciured 
imder  the  agreement  to  the  contract. 

(6)  When  computing  the  carrier's  service 
charge,  the  Contracting  Officer  will  consider 
how  well  the  Carrier  complies  with  the 
provisions  of  this  section,  including  the 
advance  notification  requirements,  as  an 
aspect  of  the  Carrier's  performance  factor. 

(7)  The  Contracting  Officer's  review  of  any 
provider  agreement,  option,  renewal,  or 
modification  shall  not  constitute  a 
determination  of  the  acceptability  of  the 
terms  and  conditions  of  any  provider 
agreement  or  of  the  allowability  of  any  costs 
luider  the  Carrier's  contract,  nor  shall  it 
relieve  the  Carrier  of  any  responsibility  for 
performing  the  contract. 

(b)  Records  and  Inspection.  The  Carrier 
must  insert  in  all  large  provider  agreements 
the  requirement  that  the  provider  will  retain 
and  make  available  to  the  Government  all 
records  relating  to  the  agreement  that  support 
the  annual  statement  of  operations  and 
enrollee  records — Retain  for  6  years  after  the 
agreement  term  ends. 

(c)  Audit.  The  provisions  of  FAR  52.215- 
2,  Audit  and  Records — Negotiation,  apply  to 
all  experience  rated  Carriers'  large  provider 
agreements.  The  Carrier  shall  insert  the 
clause,  52.215-2,  in  all  large  provider 
agreements  and  shall  substitute 

(1)  The  term  "provider"  for  the  term 
"Contractor"  throughout  the  clause,  and 

(2)  The  term  "large  provider  contracts"  for 
the  term  "Subcontracts"  in  paragraph  (g)  of 
FAR  52.215-2.  The  term  "ConU-acting 
Officer"  shall  mean  the  FEHB  Program 
Contracting  Officer  at  OPM.  The  Carrier  shall 
be  responsible  for  ensuring  the  large  provider 
complies  with  the  provisions  set  forth  in  thS 
clause. 

(d)  Prohibited  Agreements.  No  provider 
agreement  made  under  this  contract  shall 
provide  for  payment  on  a  cost-plus-a- 
percentage-of-cost  basis. 

(e)  The  Carrier  shall  insert  this  clause, 
1652.204-74,  in  all  large  provider 
agreements. 

(End  of  Clause) 
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16S2^5-»    (Amended) 

22.  In  me  introductory  text  of  section 
1652.215470,  remove  "1615.804.72" 
and  add  ii  its  place  "1615.407-1," 
remove  "l5.804-2{a){l)"  and  add  in  its 
place  "15J403-4(a)(l),"  in  the  clause 
title,  remc  ve  "JAN  2000"  and  add  in  its 
place  "JAl  i  2003,"  in  paragraph  (a)(1)  of 
the  clause  remove  "1615.804.70"  and 
add  in  its  ilace  "1615.406-2,"  and 


remove  paragraph  (d). 


1652.215-711 

23.  In 
1652.215-{ 
and  add 


the 


[Amended] 

introductory  text  of  section 
71.  remove  "1615.805-71" 
its  place  "1615.470-1." 


II 

1652.216-7)    [Amended] 

24.  In  1(  52.216-70,  remove  "JAN 
2000"  in  t  le  clause  title  and  add  in  its 
place  "JAP(I  2003,"  and  remove 
paragraph  |(c)  of  the  clause.  » 


1652.216-71    [Amended] 

25.  In  1^52.216-71,  remove  "JAN 
2000"  in  the  clause  title  and  add  in  its 
place  "JAN  2003."  and  remove 
paragraphed)  of  the  clause. 

26.  In  le  52.222-70.  paragraph  (d)  of 
the  clause  is  revised  to  read  as  follows: 

1652.222-71 1    Notice  of  Significant  Events. 


Notice  of  Si;  ;nificant  Events  (Jan  2001) 


Qrrier 


(d)  The 
any 

if  the  cimoui  t 
modificatioi  i 
(or  in  the 
applicable  t 
exceeds 
(End  of  CI 


'  subcont  -act 


!ca;e 


;  $55 ) 


ausej 

27.  Secti  in  1652.244-70,  is  revised  to 
read  as  foil  ows: 


1652.244-7( 

As  presc  ibed 
following 
FEHB  Program 
analysis  ( 
Subcontract! 


Subcontracts. 

in  section  1644.270,  the 
cjlause  shall  be  inserted  in  all 
contracts  based  on  cost 
experience  rated): 
(Jan  2003) 


Ca  Tier  t 


Fail 


(a)  The 
Officer  in 
of  entering 
subcontract 
specified  by 
the  subcontract 
the  FEHB 
S550.000 
may  result  i 
disallowanci 
whether  the 
Program  contract 
modificatioii 
threshold 

(1)  For  ini 
Carrier  shall 


,thB 


shall  insert  this  clause  in 
or  subcontract  modification 
of  the  subcontract  or 
charged  to  the  FEHB  Program 
of  a  community  rated  carrier, 
the  FEHB  Program)  equals  or 
000. 


shall  notify  the  Contracting 
w^ting  at  least  60  days  in  advance 
any  subcontract  or 
nodification,  or  as  otherwise 
this  contract,  if  the  amount  of 
or  modification  charged  to 
Program  equals  or  exceeds 

ure  to  provide  advance  notice 
the  Contracting  Officer's 
of  the  costs.  In  determining 
miount  chargeable  to  the  FEHB 
for  a  given  subcontract  or 
equals  or  exceeds  the  $550,000 
following  rules  apply: 
I  ial  advance  notification,  the 
add  the  total  price  for  the  base 


year  and  all  options,  including  quantity  or 
service  options  and  option  periods,  and 

(2)  The  Carrier  shall  give  advance 
notification  of  modifications  not  accounted 
for  in  paragraph  (a)  of  this  clause,  if  they 
cause  the  total  price  to  equal  or  exceed  the 
threshold.  The  Carrier  shall  follow 
appropriate  procurement  procedures  that 
comply  with  the  Federal  Acquisition 
Regulation's  (FAR)  policies  and  procedures 
relating  to  competition  and  contract  pricing 
for  the  acquisition  of  both  commercial  and 
non-commercial  items.  All  subcontracts  or 
subcontract  modifications  that  equal  or 
exceed  the  threshold  are  subject  to  audit 
under  FAR  52.215-2  Audit  and  Records- 
Negotiations. 

(b)  The  advance  notification  required  by 
paragraph  (a)  of  this  clause  shall  include  the 
information  specified  below: 

(1)  A  description  of  the  supplies  or  services 
to  be  subcontracted; 

(2)  Identification  of  the  type  of  subcontract 
to  be  used: 

(3)  Identification  of  the  proposed 
subcontractor  and  an  explanation  of  why  and 
how  the  proposed  subcontractor  was 
selected,  including  the  competition  obtained; 

(4)  The  proposed  subcontract  price  and  the 
Carrier's  cost  or  price  analysis; 

(5)  An  explanation  of  why  the  subcontract 
has  been  categorized  as  a  subcontract  for  a 
conmiercial  item  as  defined  in  48  CFR  2.101. 
If  the  subcontract  is  not  for  a  commercial 
item,  then  the  subcontractor's  current, 
complete,  and  accurate  cost  or  pricing  data 
and  a  Certificate  of  Current  Cost  or  Pricing 
Data  must  be  submitted  to  the  Contracting 
Officer. 

(6)  (Reserved) 

(7)  A  negotiation  memorandum 
reflecting — 

(i)  The  principal  elements  of  the 
subcontract  price  negotiations; 

(ii)  The  most  significant  consideration 
controlling  establishment  of  initial  or  revised 
prices; 

(iii)  An  explanation  of  the  reason  cost  or 
pricing  data  are  not  required,  if  the  item  is 
not  a  commercial  item  but  the  carrier 
believes  that  cost  or  pricing  data  are  not 
required. 

(iv)  The  extent,  if  any.  to  which  the  Carrier 
did  not  rely  on  the  subcontractor's  cost  or 
pricing  data  in  determining  the  price 
objective  emd  in  negotiating  the  final  price; 

(v)  The  extent,  if  any.  to  which  it  was 
recognized  in  the  negotiation  that  the 
subcontractor's  cost  or  pricing  data  were  not 
accurate,  complete,  or  current;  the  action 
taken  by  the  Carrier  and  the  subcontractor; 
and  the  effect  of  any  such  defective  data  on 
the  total  price  negotiated; 

(vi)  The  reasons  for  any  significant 
difference  between  the  Carrier's  price 
objective  and  the  price  negotiated;  and 

(vii)  A  complete  explanation  of  the 
incentive  fee  or  profit  plan,  when  incentives 
are  used.  The  explanation  shall  identify  each 
critical  performance  element,  management 
decisions  used  to  quantify  each  incentive 
element,  reasons  for  the  incentives,  and  a 
summary  of  all  trade-off  possibilities 
considered. 


(c)  The  Carrier  shall  obtain  the  Contracting 
Officer's  written  consent  before  placing  any 
subcontract  for  which  advance  notification  is 
required  under  paragraph,  (a)  of  this  clause. 
However,  the  Contracting  Officer  may  ratify 
in  writing  any  such  subcontract  for  which 
written  consent  was  not  obtained. 
Ratification  shall  constitute  the  consent  of 
the  Contracting  Officer. 

(d)  The  Contracting  Officer  may  waive  the 
requirement  for  advance  notification  and 
consent  required  by  paragraphs  (a),  (b)  and 
(c)  of  this  clause  where  the  Carrier  and 
subcontractor  submit  an  application  or 
renewal  as  a  contractor  team  arrangement  as 
defined  in  FAR  Subpart  9.6  and — 

(1)  The  Contracting  Officer  evaluated  the 
arrangement  during  negotiation  of  the 
contract  or  contract  renewal;  and 

(2)  The  subcontractor's  price  and/or  costs 
were  included  in  the  Plan's  rates  that  were 
reviewed  and  approved  by  the  Contracting 
Officer  during  negotiation  of  the  contract  or 
contract  renewal. 

(e)  If  the  Carrier  follows  the  notification 
and  consent  requirements  of  paragraphs  (a), 
(b)  and  (c)  of  this  clause  and  subsequently 
obtains  the  Contracting  Officer's  consent  or 
ratification,  then  the  reasonableness  of  the 
subcontract's  costs  will  be  inferred  as 
provided  for  in  1631.205-81.  However, 
consent  or  ratification  by  tlje  Contracting 
Officer  will  not  constitute  a  determination 

(1)  Of  the  acceptability  of  any  subcontract 
terms  or  conditions; 

(2)  Of  the  allowabilify  of  any  cost  under 
this  contract;  or 

(3)  That  the  Carrier  should  be  relieved  of 
any  sesponsibility  for  performing  this 
contract. 

(f)  No  subcontract  placed  under  this 
contract  shall  provide  for  payment  on  a  cost- 
plus-a-percentage-of-cost  basis.  Any  fee 
payable  under  cost  reimbursement  type 
subcontracts  shall  not  exceed  the  fee 
limitations  in  FAR  15.404-4(c)(4)(i).  Any 
profit  or  fee  payable  under  a  subcontract 
shall  be  in  accordance  with  the  provision  of 
Section  3.7.  Service  Charge. 

(g)  The  Carrier  shall  give  the  Contracting 
Officer  immediate  written  notice  of  any 
action  or  suit  filed  and  prompt  notice  of  any 
claim  made  against  the  Carrier  by  any 
subcontractor  or  vendor  that,  in  the  opinion 
of  the  Carrier,  may  result  in  litigation  related 
in  any  way  to  this  contract  with  respect  to 
which  the  Carrier  may  be  entitled  to 
reimbursement  from  the  Goverrmient. 

(End  of  Clause) 

Subpart  1652.3-FEHB  Program  Clause 
Matrix 

28.  In  section  1652.370,  the  FEHB 
Program  Clause  Matrix,  is  revised  to 
read  as  follows: 

1652.370    Use  of  the  (Matrix. 

***** 
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[FR  Doc.  03-20857  Filed  8-14-03;  8:45  am] 
BIUJNG  CODE  6325-40-C 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Part  380 

[Docket  No.  FMCSA-97-2199] 

RIN  2126-AA09 

Minimum  Training  Requirements  for 
Entry-Level  Commercial  Motor  Vehicle 
Operators 

August  4,  2003. 

AGENCY:  Federal  Motor  Carrier  Safety 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM);  request  for  comments. 

SUMMARY:  The  Federal  Motor  Carrier 
Safety  Administration  (FMCSA)  is 
proposing  standards  for  mandatory 
training  requirements  for  entry-level 
operators  of  commercial  motor  vehicles 
(CMVs)  who  are  required  to  hold  or 
obtain  a  commerci^  driver's  license 
(CDL).  This  action  responds  to  a  study 
mandated  by  the  Intermodal  Siu-face 
Transportation  Efficiency  Act  of  1991 
that  found  the  training  of  entry-level 
drivers  in  the  heavy  truck,  motorcoach, 
and  school  bus  industries  was  not 
adequate.  The  piupose  of  this  proposal 
is  to  enhance  the  safety  of  CMV 
operations  on  oiu  nation's  highways. 
DATES:  Submit  comments  on  or  before 
October  14,  2003. 

ADDRESSES:  You  may  submit  conunents 
identified  by  DOT  DMS  Docket  Niunber 
FMCSA-1 997-2199  by  any  of  the 
following  methods: 

•  Web  Site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  dodket 
site. 

•  Fax;  1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington,  DC  20590- 
0001. 

•  Hand  Delivery:  Room  PL-401  on 
the  plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
online  instructions  for  submitting 
comments. 

Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
niunber  or  R^ulatory  Identification 
Niunber  (RIN)  for  this  rulemaking.  Note 


that  all  conunents  received  will  be 
posted  without  change  to  http:// 
dms.dot.gov,  including  any  personal 
information  provided.  Please  see  the 
Privacy  Act  heading  for  further 
information. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building,  400  Sevendi  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  conunent,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  DOT's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
published  on  April  11,  2000  (Volume 
65,  Number  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Comments  received  after  the  comment 
closing  date  will  be  included  in  the 
docket  and  we  will  consider  late 
comments  to  the  extent  practicable.  The 
FMCSA  may,  however,  issue  a  final  rule 
at  any  time  after  the  close  of  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ronald  Finn,  Office  of  Safety  Programs, 
(202)  366-0647,  Federal  Motor  Carrier 
Safety  Administration,  400  Seventh 
Street  SW.,  Washington,  DC  20590. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.  e.t.,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Training  Curricula 

In  the  early  1980's,  the  agency 
determined  that  there  was  a  need  for 
technical  guidance  in  the  area  of  truck 
driver  training.  Research  showed  that 
few  driver  training  institutions  offered  a 
structured  curriculum  or  a  standardized 
training  program  for  any  type  of  CMV. 

In  1984,  the  agency  developed  the 
"Proposed  Minimum  Standards  for 
Training  Tractor-Trailer  Drivers"  as  a 
curriculum  standard  basrd  upon 
reseanJi  conducted  by  the  agency.  The 
proposed  minimiun  curriculum 
standards  were  used  by  the  agency  to 
produce  a  curriculum  for  the  heavy 
truck  industry.  This  Model  Curriculum 
contains  standardized  minimum  core 
curriculum  requirements  and  training 
materials  as  well  as  guidelines 
pertaining  to  vehicles,  facilities, 
instructor  hiring  practices,  graduation 
requirements,  and  student  placement. 


Curriculum  content  addresses  the 
following  areas:  basic  operation,  safe 
operating  practices,  vehicle 
maintenance,  and  non-vehicle  activities. 
In  1995,  the  agency  created  a  similar 
curriculum,  the  "Model  Curriculum  for 
Training  Motorcoach  Drivers,"  that  can 
be  used  to  train  motorcoach  drivers. 

In  1986,  the  motor  carrier,  truck 
driver  training  school,  and  insurance 
industries  created  the  Professional 
Truck  Driver  Institute  (PTDI)  to  certify 
training  programs  offered  by  training 
institutions.  The  PTDI  used  the  truck 
driver  Model  Curriculum  as  the  basis  for 
its  training  institute  certification  criteria 
and  has  recently  made  major  revisions 
to  its  curriculiun.  As  of  December  200?, 
71  training  schools  were  PTDI  certified. 

The  Commercial  Motor  Vehicle  Safety 
Act  of  1 986  and  the  CDL  Program 

The  Commercial  Motor  Vehicle  Safety 
Act  of  1986  (CMVSA)  (49  U.S.C.  31301 
et  seq.)  established  national  minimum 
testing  and  licensing  standards  for 
operators  of  CMVs.  The  goal  was  to 
ensure  that  drivers  of  large  trucks  and 
buses  possess  the  knowledge  and  skill 
necessary  to  safely  operate  on  public 
highways.  The  CMVSA  established  the 
CDL  program  and  directed  the  agency  to 
establish  minimum  Federal  standards 
that  States  must  meet  when  licensing 
CMV  drivers.  The  CMVSA  applies  to 
anyone  who  operates  a  CMV  in 
interstate  or  intrastate  commerce, 
including  employees  of  Federal,  State, 
and  local  governments.  As  defined  by 
the  implementing  regulation  in  49  CFR 
383.5,  a  CMV  is  a  motor  vehicle  or 
combination  of  motor  vehicles  used  in 
commerce  to  transport  passengers  or 
property  if  the  vehicle: 

(a)  Has  a  gross  combination  weight 
rating  (GCWR)  of  1 1 ,794  or  more 
kilograms  (26,001  or  more  pounds) 
inclusive  of  a  towed  unit  with  a  gross 
vehicle  weight  rating  (GVWR)  of  more 
than  4,536  kilograms  (10,000  pounds); 
or 

(b)  Has  a  GVWR  of  11,794  or  more 
kilograms  (26,001  or  more  pounds);  or 

(cjls  designed  to  transport  16  or  more 
passengers,  including  the  driver;  or 

(d)  Is  of  any  size  and  is  used  in  the 
transportation  of  hazardous  materials  as 
defined  in  this  section. 

See  the  FMCSA 's  recenUy  published 
interim  final  rule  entitled  "Limitations 
on  the  Issuance  of  Commercial  Driver's 
Licenses  with  a  Hazardous  Materials 
Endorsement"  (68  FR  23844,  23849; 
May  5,  2003)  implementing  certain 
requirements  in  section  1012  of  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  Act 
of  2001  (USA  PATRIOT  Act)  [Pub.  L. 
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107-56,  0::tober  26,  2001, 115  Stat. 
272].  The  iefinition  of  the  term 
"hazardous  of  materials"  was  changed 
to  include  any  material  listed  as  a  select 
agent  or  tc  xin  by  the  Centers  for  Disease 
Control  an  d  Prevention  (CDC)  in  42  CFR 
part  73. 

In  accor  lance  with  the  CMVSA,  all 
drivers  of  3MVs  must  possess  a  valid 
CDL  in  or<  er  to  be  properly  qualified  to 
operate  thi  ( vehicle(s)  they  drive.  In 
addition  t(i  passing  the  CDL  knowledge 
and  skill  ti  «ts  required  for  the  basic 
vehicle  grt  up,  all  persons  who  operate 
or  anticipe  te  operating  the  following 
vehicles,  v  rhich  have  special  handling 
characteriitics,  must  obtain 
endorsemc  nts  under  §  383.93: 

(a)  Douh  le/triple  trailers; 

(b)  Passenger  vehicles;  , 

(c)  Tank  vehicles;  or 

(d)  Vehii  :les  required  to  be  placarded 
for  hazardous  materials. 

The  diiv  er  is  required  to  pass  a 
knowledge  test  for  all  endorsements. 
The  driver  must  also  pass  a  skill  test  to 
obtain  a  pj  ssenger  vehicle  endorsement. 

The  CDI  requirements  address  driver 
testing  anc  licensing.  The  CMVSA  does 
not  contai]  i  any  provisions  specifically 
addressing  driver  training.  Accordingly, 
there  are  n  a  prerequisite  Federal 
training  r»  [uirements  to  obtain  a  CDL. 
Generally,  drivers  individually  prepare 
for  the  CDI  tests  by  studying  such  areas 
as  vehicle  nspection  procediues,  off- 
road  vehic  e  maneuvers  and  operating  a 
CMV  in  U^  ffic. 

The  ager  cy  here  is  proposing  required 
training  in  the  following  four  additional 
areas:  otiv(  t  qualifications,  hours  of 
service  of  arivers,  driver  wellness,  and 
whistle  blc  wer  protection.  The  CDL 
tests  do  no  cover  these  subject  areas 
and  the  ag«  ncy  believes  that  a  driver's 
knowledge  of  these  areas  is  vital  to  large 
truck  and  t  us  safety. 

This  proposal  is  part  of  an  overall 
FMCS A  efl  Drt  to  improve  the  CDL 
program,  which  also  involves 
improvemc  nts  to  the  CDL  tests,  and  a 
graduated  licensing  study.  Section  4019 
of  the  Transportation  Equity  Act  for  the 
21st  Cental  y  (Pub.L.  105-178;  June  9, 
1998)  requi  red  the  agency  to  determine 
if  the  ctirre  at  system  of  CDL  testing  is 
an  acciu-ate  measure  of  an  applicant's 
knowledge  and  skill  needed  to  operate 
a  CMV.  As  a  result,  the  questions  used 
in  the  CDL  knowledge  tests  are 
currently  b  ;ing  revised  to  insiue  that 
test  questic  ns  and  answers  adequately 
cover  the  r«  (quired  knowledge  the  driver 
needs  to  operate  a  CMV. 

The  agency  is  examining  the  various 
skill  test  components  to  determine 
whether  te;  ting  modifications  are 
necessary,  f  testing  modifications  are 
needed,  th<  agency  may  develop  a 


futiue  ndemaking,  which  modifies  the 
testing  procedures.  Section  4019  also 
required  the  agency  to  identify  the  costs 
and  benefits  of  a  graduated  licensing 
system.  The  agency  published  a  notice 
in  the  Federal  Register  on  February  25, 
2003,  asking  for  public  comment  on 
whether  a  graduated  licensing  system 
for  CMV  operators  is  a  workable  concept 
(68  FR  8798).  The  agency  plans  to  use 
this  information  to  help  determine  the 
costs  and  benefits  of  the  graduated  CDL. 

Advance  Notice  of  Proposed 
Rulemaking 

Pursuant  to  Section  4007(a)(2)  of  the 
Intermodal  Surface  Transportadon 
Efficiency  Act  of  1991  (ISTEA),  the 
agency  began  a  ndemaking  proceeding 
on  the  need  to  require  training  of  all 
entry-level  CMV  drivers.  On  June  21, 
1993,  the  agency  published  in  the 
Federal  Register  an  advance  notice  of 
proposed  rulemaking  (ANPRM)  entided 
"Commercial  Motor  Vehicles:  Training 
for  All  Entry  Level  Drivers"  (58  FR 
33874).  The  agency  asked  13  questions, 
which  addressed  training  adequacy 
standards,  curriculum  requirements,  the 
CDL,  the  definition  of  "entry-level 
driver;"  and  training,  pass  rates  and 
costs.  There  was  no  consensus  on  the 
issue  of  mandated  entry-level  driver 
training.  The  heavy  truck  and  bus 
industries  were  against  mandated 
training;  the  International  Brotherhood 
of  Teamsters  was  in  favor. 

The  agency  received  a  total  of  104 
comments.  When  the  agency  published 
a  notice  on  April  25,  1996,  reopening 
the  docket  (61  FR  18355),  it  received  48 
additional  comments  on  an  adequacy 
study,  and  cost-benefit  analysis,  both  of 
which  are  discussed  below.  On 
November  13, 1996,  the  agency  held  a 
public  meeting  at  the  Department  of 
Transportation  headquarters  in 
Washington,  DC,  to  discuss  mandatory 
training  for  entry-level  CMV  drivers. 
There  were  26  persons  who  participated 
at  the  public  meeting. 

A  detailed  analysis  of  the  questions 
and  comments  appears  later  in  this 
dociunent  under  the  heading, 
"Information  from  the  ANPRM  and  the 
Public  Meeting." 

Training  Adequacy  Study 

Concurrent  with  the  development  of 
the  ANPRM,  the  agency  conducted  a 
study,  as  required  by  Section  4007(a)(1) 
of  the  ISTEA,  on  the  effectiveness  of 
private  sector  efforts  to  train  entry-level 
drivers  in  the  heavy  truck'  motorcoach, 
and  school  bus  industries.  The  first  step 
of  the  study  involved  development  of  a 
baseline  training  standard  for  both  the 
cargo  and  passenger-transporting 
segments  of  the  CMV  industry.  The  next 


step  involved  collecting  information  on 
training  ciurenUy  being  offered  by  the 
cargo  and  passenger-transporting 
segments  of  the  CMV  industry.  A 
comparison  of  current  training  to  the 
baseline  standards  was  then  made  to 
determine  if  employer-provided  training 
was  adequate.  In  the  final  step  of  the 
study,  driver  and  employer  siu^eys 
were  performed  to  determine  what 
percentage  of  drivers  were  adequately 
trained  by  employers.  Drivers  were  also 
asked  what  percentage  of  drivers  were 
adequately  trained  by  training  schools. 

The  agency  assembled  two  groups  of 
experts:  one  fi-om  the  trucking  sector 
and  the  other  from  the  motorcoach  and 
school  bus  sectors.  The  experts 
identified  driver  training  baselines.  The 
truck  experts  selected  the  Model 
Ciuricidum  as  a  baseline.  The  bus 
experts  selected  a  combination  of  the 
Model  Curriculum  and  the  National 
Highway  Traffic  Safety  Administration 
(NHTSA)  "School  Bus  Driver 
Instructional  Program,"  developed  in 
1974  and  currently  being  updated.  The 
experts  reached  a  consensus  on 
minimum  requirements  for  the  numbers 
of  class  and  practice  driving  hours, 
student/teacher  ratios,  and  course 
topics.  They  then  developed  an 
algorithm  to  quantitatively  compare 
existing  driver  training  with  the 
baselines.  An  overall  negative  score 
demonstrated  that  the  program  was 
judged  to  be  less  effective  than  the 
baseline.  An  overall  positive  score 
showed  that  the  program  was  judged  to 
be  more  effective.  Based  on  this 
analysis,  the  percentage  of  employers 
that  provide  entry-level  drivers  with 
adequate  training  was:  heavy  truck 
employers  (8  percent),  motorcoach 
employers  (19  percent),  and  school  bus 
operators  (24  percent). 

One-hundred  ninety-two  (192)  drivers 
were  siu^eyed  to  determine  the 
adequacy  of  training  provided  by 
training  schools  in  the  opinion  of  the 
drivers.  Based  on  this  survey,  the 
percentage  of  drivers  adequately  trained 
by  heavy  truck  training  schools  was  31 
percent.  The  survey  foimd  that  no  heavy 
truck  training  school  adequately  trained 
drivers  to  operate  school  buses,  and  that 
the  motor  coach  industry  had  no 
training  school  for  motor  coach  drivers. 
According  to  the  survey,  the  percentage 
of  heavy  truck  training  schools 
providing  adequate  training  was  50 
percent. 

The  agency  also  surveyed  a  total  of 
641  employers.  The  percentage  of 
employers  who  train  drivers,  according 
to  the  employer  survey,  was  as  follows: 
heavy  truck  39  percent,  motor  coach 
37.4  percent,  and  school  bus  93.5 
percent. 


The  conclusion  of  both  the  training 
analysis  and  the  driver  survey,  using 
this  methodology,  was  that  neither  die 
heavy  truck,  motorcoach,  nor  school  bus 
segments  of  the  CMV  industry  were 
providing  adequate  entry-level  driver 
training.  At  the  same  time,  the  adequacy 
study  found  that  the  only  research- 
based  evidence  on  the  relationship 
between  training  and  accident  reduction 
indicated  that  drivers  with  formal 
training  are  somewhat  more  likely  to 
have  accidents.  However,  the 
researchers  concluded  that  the  lack  of 
imifonn  training  standards  may  have 
masked  the  real  effects  of  good  training. 

The  adequacy  study  found  few 
studies  within  the  motor  carrier 
industry  that  had  examined  the 
relationship  between  training  and 
accident  reduction.  However,  Builder's 
Transport,  Inc.,  a  motor  carrier,  did  a 
study  of  2,600  trained  drivers  in  1994, 
that  showed  a  two  percent  reduction  in 
accidents  per  million  miles  driven  in 
contrast  to  drivers  who  had  no  training. 
Schneider  National,  Inc.,  a  motor 
carrier,  also  performed  a  study 
involving  its  training  on  hazard-driving 
conditions,  and  foimd  a  40  percent 
reduction  in  accidents.  In  both  of  these 
studies,  drivers  with  training  had  fewer 
accidents. 

Adequacy  Study  Cost-Benefit  Analysis 

As  part  of  the  adequacy  study,  the 
agency  performed  a  cost-benefit  analysis 
of  training  in  the  heavy  truck  industiy. 
The  analysis  was  limited  to  heavy 
trucks  due  to  a  scarcity  of  available  cost 
data  among  motorcoach  and  school  bus 
training  programs.  However,  the  agency 
believes  that  the  findings  are  generally 
applicable  to  the  other  industries, 
because  motor  coaches  and  most  school 
buses  are  over  11,794  kilograms  (26,001 
pounds),  and  the  drivers  of  all  three 
have  similar  responsibilities.  The  cost 
benefit  analysis  applied  the  definition  of 
CMV  contained  in  die  CMVSA,  but  did 
not  include  placarded  hazardous 
material  vehicles  with  a  GVWR  less 
than  11,794  kilograms  (26,001  poimds). 
The  results  of  this  earlier  analysis 
showed  a  much  higher  cost  than  today's 
proposal,  because  it  was  based  on  65.8 
hours  of  required  training.  This  NPRM, 
however,  does  not  specify  a  minimum 
number  of  hours.  The  regulatory 
evaluation  for  this  proposal  is  based  on 
a  total  of  IOV2  hours  of  training  for 
heavy  truck  and  motorcoach  drivers, 
and  4.5  hours  for  school  bus  drivers,  as 
discussed  later  in  this  proposal. 

Report  to  Congress 

The  Secretary  of  Transportation 
submitted  the  adequacy  study  entiUed, 
Assessing  the  Adequacy  of  Commercial 


Motor  Vehicle  Driver  Training:  Final 
Report  and  the  first  Cost-Benefit 
analysis  to  the  U.S.  Congress  on 
February  5,  1996,  as  required  by  the 
ISTEA. 

Information  from  the  ANPRM  and  the 
Public  Meeting 

The  agency  received  a  total  of  154 
comments  to  the  ANPRM  and  the  public 
meeting.  Some  commenters  responded 
more  than  once,  and  some  commenters 
provided  more  than  one  answer  to  a 
particidar  question. 

Question  1 :  How  Can  the  Adequacy  of 
Training  Be  Defined?  What  Mechanisms 
Exist  to  Measure  Adequacy? 

A  total  of  forty-seven  comments  were 
received  regarding  Question  1 . 

Defining  Adequacy:  Sixteen 
commenters,  including  the  PTDI,  stated 
that  adequacy  was  defined  either  by  the 
PTDI  tractor-trailer  curriculum  or  the 
Model  Curriculum  referenced  above. 
Fourteen  commenters,  including  the 
National  Private  Truck  Coimcil,  stated 
that  either  the  CDL  in  general,  or  the 
CDL  tests  in  particular,  define  adequate 
training.  The  remaining  comments 
included  statements  that  trainiixg 
adequacy  is  defined  by  a  job  skills 
analysis,  or  that  it  is  defined  by  the 
Model  Curricidum  modified  for  straight 
trucks. 

Measuring  Adequacy:  Seven 
commenters,  including  the  ATA,  stated 
that  the  PTDI  Model  Curricidum  is  a 
measurement  of  training  adequacy.  Nine 
commenters,  including  the  California 
Department  of  Motor  Vehicles,  stated 
that  training  adequacy  is  measured  by 
the  CDL  tests.  The  remaining  comments 
included  statements  that  training 
adequacy  is  determined  by  comparing 
accident  rates  of  trained  versus 
imtrained  drivers,  or  that  it  is 
determined  by  gaining  employment  as  a 
CDL  driver. 

The  agency  believes  that  the  Model 
Curriculum  represents  the  basis  for 
training  adequacy.  It  is  based  on 
minimum  training  standards  that  were 
adopted  by  the  agency  after  an  analysis 
of  heavy  truck  driver  training  being 
provided  by  the  industry  in  the  1980's. 
Likewise,  both  the  PTDI  curricidum  and 
the  Model  Curriculum  for  Training 
Motorcoach  Drivers  are  adequate 
because  they  are  based  on  the  Model 
Curriculum.  Finally,  the  agency  believes 
that  the  NHTSA  School  Bus  Driver 
Instructional  Program  is  adequate.  It 
was  developed  by  school  bus  driver 
employers  in  conjunction  with  NHTSA. 
The  school  bus  driver  employers  and 
NHTSA  periodically  meet  to  review  the 
instructional  program  and  make  any 
necessary  revisions.  Moreover,  all  of  the 


above  curricula  were  selected  as 
training  program  baselines  by  experts  in 
the  adequacy  study.  They  were  also 
developed  based  on  the  regulations  and 
technology  current  at  the  time  of 
development.  However,  the  agency 
disagrees  with  commenters  indicating 
that  the  knowledge  to  pass  the  CDL  test 
is  sufficient  to  determine  training 
adequacy. 

Finally,  the  agency  believes 
employers  that  wish  to  train  entry-level 
drivers  should  ensure  that  the 
curriculiun  is  suitable  for  the  type  of 
vehicle  the  driver  intends  to  operate. 
For  example,  a  modified  Model 
Curricidum  could  be  used  to  train 
drivers  who  operate  straight  trucks 
exclusively. 

Question  2:  What  Standards  Exist  to 
Ensure  That  Training  Provided  by 
Schools  and  Employers  Is  Adequate  for 
Entry-Level  Truck  Driver  Training? 

A  total  of  forty-three  commenters 
responded  to  this  question.  Thirteen 
commenters,  including  the  Owner- 
Operator  Independent  Drivers 
Association,  cited  either  the  PTDI 
organization  or  the  PTDI  certification 
process,  as  a  standard  to  ensure  that 
training  provided  by  schools  is 
adequate.  Again,  eight  commenters, ' 
including  the  American  Bus 
Association,  cited  the  CDL  tests.  The 
remaining  comments  cited  the  Model 
Curriculum  as  an  adequate  training 
standard,  or  stated  that  no  standard 
exists. 

The  discussion  to  Question  1  also 
contains  relevant  information  on  the 
adequacy  of  driver  training.  In  addition, 
the  agency  agrees  with  commenters  that 
although  the  CDL  requirements  are  a 
licensing  standard  and  not  a  training 
standard,  the  driver  must  study  to  pass 
die  CDL  tests. 

Question  3:  What  Should  an  Adequate 
Truck  Driver  Training  Program  Include 
(e.g.  Night  Driving,  Behind-the-WTieel 
Training,  and  Classroom  Instruction)? 
What  Is  the  Minimum  Amount  of  Time 
or  Number  of  Hours  That  Should  Be 
Devoted  to  Each  of  These  Components? 

A  total  of  seventy-one  commenters 
addressed  this  question. 

Eight  commenters,  including  the 
ATA,  stated  that  the  training  should  be 
the  PTDI  curriculum  for  both  course 
content  and  length.  Three  commenters. 
including  the  American  Bakers 
Association,  cited  the  Model 
Curriculum  as  the  standard  for  both 
course  content  and  length.  The 
remaining  comments  recommend 
specific  topics  for  classroom,  off-road 
maneuvers,  or  on-road  driving,  which 
included  down  hill  speed  control  for 
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automatic  transmission-equipped 
vehicles,  railroad  grade  crossing  safety, 
and  work  |one  safety. 

The  AT^  L  and  the  American  Bakers 
Associatioi  stated  that  both  the  PTDI 
ciuriculun  i  and  Model  Curriculimi  have 
acceptable!  course  content  and  length  for 
heavy  truck  drivers.  The  agency  agrees 
that  both  curricula  are  acceptable 
because  experts  use  the  agency's  Model 
Curriculuili  as  a  training  standard  in  the 
adequacy  study. 

In  addition,  all  drivers  who  wish  to 
obtain  a  CIj)L  are  required  to  pass 
specified  niowledge  tests.  The  agency 
and  the  Aqierican  Association  of  Motor 
Vehicle  Administrators  (AAMVA)  have 
developed  b  Commercial  Driver's 
Manual  to  ^sist  drivers  in  passing  these 
tests.  The  ihanual  instructs  drivers  to 
shift  to  a  Ic  wer  gear  before  starting 
down  a  ste  ;p  grade  in  order  to  maintain 
a  safe  speed.  The  manual  also  has  a 
section  for  railroad  highway  grade 
crossing  sa  ety,  as  well  as  work  zones 
where  the  i  vork  can  create  a  distraction 
for  drivers  md  the  workers  may  not  see 
the  driver. 


Question  4 

Standards 

Entry-Leve 

Determine 

Driver  Traiiung?  Why  Are  These 

Standards  >  Appropriate 


Can  Govenunent  or  Private 
hat  Guide  the  Training  of 
Drivers  Be  Used  To 
he  Adequacy  of  Entry-level 


A  total  ol  forty-five  commenters 
responded  :o  this  question. 

Eight  con  unenters,  including  the 
ATA,  ment  oned  either  the  PTDI 
organizatio  i  or  the  PTDI  certification 
process  as  !  tandards  for  determining  the 
adequacy  o "  entry-level  driver  training. 
Two  comm  jnters,  including  the 
Michigan  T  ruck  Safety  Commission, 
cited  the  Mpdel  Curriculum,  and  again, 
six  commenters,  including  the 
American  Bus  Association,  cited  the 
CDL  test  as  a  standard  for  determining 
the  adequacy  of  entry-level  driver 
training.  One  employer,  ITC,  stated  that 
a  motor  carrier  approves  of  a  training 
institution  py  hiring  its  students.  The 
remaining  commenters  stated  that  the 
agency  shoi  dd  establish  minimum 
entry-level  raining  standards  and  that 
no  standard  exists. 


As  discu!  sed 
with  commpnters 
ciuriculum 
both  volunt  Euy 
developed 
determine 
driver  training 


above,  the  agency  agrees 
that  the  PTDI 
and  Model  Curricidum  are 

government-industry 
!  tandards  that  can  be  used  to 
the  adequacy  of  entry-level 


Question  5:  To  Obtain  a  CDL,  a  CMV 
Driver  Must  Demonstrate  Knowledge 
and  Skill  Needed  To  Operate  a  CMV. 
Are  These  Tests  Sufficiently 
Comprehensive  To  Accurately  Measure 
a  Driver's  Performance?  Please  Explain 
Why  or  Why  Not.  Provide  Information 
of  Specific  Deficiencies. 

A  total  of  eighty-one  commenters 
responded  to  this  question.  Forty-two 
commenters,  including  the  ATA,  stated 
that  the  CDL  accurately  measures  a 
driver's  performance.  "Thirty-nine 
conunenters,  including  the  International 
Brotherhood  of  Teamsters,  stated  that 
the  CDL  does  not  accurately  measiue  a 
driver's  performance.  The  "Teamsters 
stated  further  that  mere  possession  of  a 
CDL  does  not  guarantee  that  the  driver 
has  the  necessary  experience  and  skill. 

The  agency  believes  that  the  CDL 
gives  the  novice  driver  the  basic 
knowledge  and  skill  necessary  to 
operate  a  CMV.  However,  the  employer 
may  have  to  provide  additional  safety 
training,  or  allow  the  driver  to  gain 
CMV-operating  experience  before 
permitting  the  driver  to  drive,  for 
example,  in  hazardous  weather 
conditions.  Because  of  the  differences  in 
operating  practices  among  various  CMV 
industries,  the  employer  should  be 
responsible  for  ensuring  that  the  driver 
receives  the  appropriate  training. 

Question  6:  Should  Training 
Requirements  for  Entry-Level  CMV 
Drivers  be  Federally  Mandated? 

A  total  of  one  hiuidred  and  fifty-one 
commenters  responded  to  this  question. 
Fifty-one  commenters,  including  the 
Fox  Valley  Technical  College,  stated 
that  training  should  be  mandated.  The 
Fox  Valley  Technical  College  stated  that 
if  training  were  not  federally  mandated, 
many  companies  would  not  comply. 
Sysco  Food  Services  stated  that  trsiining 
should  only  be  mandated  for  companies 
with  50  or  more  new  drivers.  Ninety- 
two  commenters,  including  the  National 
Private  Truck  Council,  stated  that 
training  shoidd  not  be  federally 
mandated.  The  National  Private  Truck 
Council  stated  that  because  the  CDL  is 
a  performance  based  standeud,  training 
should  not  be  mandated.  Citizens  Gas 
and  Coke  Utility  stated  that  training 
should  only  be  required  for  combination 
vehicles. 

The  agency  believes  that  mandating 
training  only  for  groups  of  50  or  more 
new  drivers  is  not  consistent  with  the 
need  to  train  all  entry-level  drivers.  A 
large  majority  of  motor  carriers  have  six 
or  fewer  power  units,  and  would 
therefore  be  excluded  from  a  50  or  more 
driver  mandate.  Moreover,  larger 
employers  could  limit  the  niunber  of 


drivers  hired  at  one  time  to  less  than  50 
to  avoid  being  subject  to  mandatory 
entry-level  training  requirements.  "The 
adequacy  study  found  that  neither  the 
heavy  truck,  motorcoach,  nor  the  school 
bus  industries  provided  adequate  entry- 
level  driver  training.  As  the  study 
surveyed  drivers  and  employers  that  use 
both  single  and  combination  vehicles, 
its  findings  lead  the  agency  to  conclude 
that  training  should  be  mandatory  for  all 
entry-level  drivers,  irrespective  of  the 
kind  of  vehicle  they  drive  or  the  size  of 
the  employing  carrier. 

Question  7:  What  Is  an  Entry-Level 
Driver? 

A  total  of  forty-four  commenters 
responded  to  this  question.  Eighteen 
commenters,  including  the  PTDI,  stated 
that  an  entry-level  driver  is  one  who  has 
never  driven  a  CMV.  The  adequacy 
study  found  that  entry-level  training  is 
training  received  in  the  first  three  years 
of  driving.  However,  the  Truckload 
Carriers  Association  and  ATA  indicated 
three  years  was  too  long.  A 
representative  of  the  Truckload  Carriers 
Association  stated  during  the  public 
meeting  that  the  term  "entry  level"  is 
limited  to  the  driver's  first  six  months 
of  driving.  A  representative  of  the  ATA 
indicated  diu-ing  the  public  meeting  that 
an  "entry-level  driver"  is  a  person  who 
has  "a  couple  of  years  of  experience." 
In  vmtten  comments,  the  ATA  stated 
that  the  definition  of  an  entry-level 
driver  should  include  a  driver  who 
moves  to  a  higher  class  of  CMV. 

The  agency  agrees  with  the  ATA  and 
the  Truckload  Carriers  Association  that 
the  three-year  experience  requirement 
cited  in  the  adequacy  study  is  too  long, 
because  operating  experience  helps 
CMV  drivers  reduce  accidents  caused  by 
driver  error.  This  rule  proposes  to 
define  entry-level  driver  as  a  driver  with 
less  than  two  years  experience  operating 
a  CMV  vdth  a  CDL. 

Question  8:  What  Industry-Wide 
Initiatives  or  Policies,  If  Any,  Assiue 
That  the  Majority  of  All  Entry-Level 
Drivers  Are  Trained? 

A  total  of  thirty-five  commenters 
responded  to  this  question.     ' 

Twelve  conunenters,  including  the 
Distribution  LTL  Association,  cited  the 
PTDI  curriculum,  the  Model  Curriculum 
or  both.  Fifteen  commenters,  including 
Schneider  National,  cited  the  CDL 
license.  Three  commenters,  including 
the  Washington  Department  of 
Licensing,  stated  that  no  such  initiatives 
or  policies  exist.  Five  commenters, 
including  the  ATA,  cited  insurance 
companies,  which  promote  training 
programs  for  entry-level  drivers. 


Question  9:  How  Many  Truck  Driver 
Training  Schools  and  Motor  Carrier 
Programs  Train  Entry-Level  Drivers? 
What  Percentage  of  "Those  Enrolled, 
Successfully  Complete  Such  Training? 

A  total  of  thirty  commenters 
responded  to  this  question. 

The  Association  of  Publicly  Funded 
Truck  Driving  Schools  stated  that  there 
are  approximately  85  such  schools  in 
the  coimtry,  and  that  88  to  92  percent 
of  students  successfully  complete 
training.  The  ATA  stated  that  there  are 
150  to  300  training  schools  nationwide, 
and  that  60  to  70  percent  of  students 
successfully  complete  training.  Mike 
Byrnes  and  Associates  stated  that  there 
are  approximately  375  training  schools 
and  motor  carrier  training  programs  in 
the  United  States.  A  representative  of 
Robert  Forman  Associates  stated  at  the 
public  meeting  that  there  were  no 
motorcoach  training  schools  in  the 
coimtry. 

Question  10:  is  the  Successful 
Completion  of  an  Entry-Level  CMV 
Driver  Training  Program  (Either  Before 
or  After  Hiring)  a  Requirement  for  the 
Drivers  Employed  by  Your  Company? 

A  total  of  thirty  commenters 
responded  to  this  question. 

The  ATA  stated  that  company 
policies  generally  require  that  new 
drivers  receive  additional  training 
relating  to  the  motor  carrier'?  specific 
equipment  and  type  of  operation. 
Federal  Express  requires  its  entry-level 
drivers  to  complete  a  3-week  training 
program.  Eleven  commenters  cited  the 
PTDI  standard.  Eight  commenters  stated 
that  motor  carriers  trained  drivers  to 
motor  carrier's  ov«i  standards.  One 
commenter  stated  that  its  insurance 
company  set  training  standards. 

Question  11:  Describe  the  Training 
Opportunities  Available  for  Drivers  of 
Smaller  Trucking  Companies/Owner- 
Operators.  What  Percentage  of  Those 
Enrolled  Successfully  Completes  Such 
Training? 

A  total  of  twenty  commenters 
responded  to  this  question. 

The  National  Solid  Waste 
Management  Association  stated  that 
small  companies  rely  primarily  on 
supervised  on-the-job  training  to  qualify 
new  drivers.  Mike  Byrnes  and 
Associates  stated  that  some  trucking 
schools  offer  weekend  training  for 
drivers  of  small  trucking  companies. 
The  ATA  believes  that  the  percentage  of 
truck  drivers  employed  by  small 
employers,  who  complete  training,  is  60 
to  70  percent;  the  same  percentage  as  for 
large  employers. 


Question  12:  Describe  the  Expected 
Benefits  and  Estimated  Dollar  Costs  for 
the  Following  Types  of  Training: 
Residential  Training  at  Public  and 
Private  Truck  Driver  Training  School 
(e.g.  Trade,  Vocational,  and  Community 
College  Program);  a  Combination  of  a 
Home  Study  Course  and  Behiiid-the- 
Wheel  Training;  Formal  School 
Training;  and  Extemships  (i.e. 
Combination  Truck  Driver  Training 
School  and  Motor  Carrier  Operation)? 

A  total  of  twenty-eight  persons 
responded  to  this  question. 

The  Michigan  Truck  Safety 
Commission  stated  that  it  did  not 
endorse  home  study  training.  "The 
International  Trucking  School  stated 
that  an  extemship,  involving  both  a 
truck  driver  school  and  a  motor  carrier, 
is  the  best  form  of  training  available  to 
the  student.  The  Association  of  Publicly 
Funded  Truck  Driving  Schools  agreed 
with  this  comment.  "The  PTDI  stated  that 
the  cost  of  both  private  schools  and 
motor  carrier  training  ranges  from 
$1,500  to  $6,000.  The  ATA  stated  that 
the  costs  of  motor  carrier-nm  training 
programs  range  torn  $3,000  to  $5,000; 
extemships  cost  between  $3,000  and 
$6,000.  The  other  cost  comments  were 
similar.  At  the  public  meeting. 
Northeast  Career  Schools  stated  that 
longer  entry-level  training  courses 
involve  better  equipment  and  more 
qualified  instructors. 

Question  13:  Although  the  Primary 
Purpose  of  This  ANPRM  Is  to  Gather 
Information  on  Entry-Level  Truck  Driver 
Training,  the  Agency  Would  Like  To 
Collect  Some  Iidormation  on  the 
Training  Experienced  Drivers  Receive. 
Please  Describe  the  Type  and  Frequency 
of  Training.  If  Any,  That  You  Offer  or 
Financially  Support  for  the  More 
Experienced  CMV  Drivers  of  Your 
Company:  Is  This  Training  Required  at 
Certain  Specific  Intervals  or  Provided 
OiUy  on  an  "as  Needed"  Basis? 

A  total  of  18  comments  responded  to 
this  question. 

The  Association  of  Publicly  Funded 
Truck  Driving  Schools  stated  that  their 
members  teach  defensive  driving 
coiu^es,  advanced  driving  techniques, 
and  specialized  training.  Schneider 
National  offers  training  in  preparing 
logs,  backing,  defensive  driving,  injury 
prevention,  trip  plaiming,  and  efficient 
driving.  CRST,  Inc.  requires  all 
experienced  drivers  to  be  trained  in  a  2- 
day  program.  The  ATA  stated  that  the 
training  for  experienced  drivers  varies 
significantly  from  fleet  to  fleet.  Fox 
Valley  Technical  College  stated  that  the 
industry  generally  provides  no  formal 
training  for  its  experienced  truck 


drivers.  The  Advocates  for  Highway  and 
Auto  Safety  stated  training  should  be 
given  every  five  years.  The  ATA  and  J.B. 
Hunt  stated  that  training  should  be 
given  either  after  accident  involvement 
or  to  correct  hoiu^  of  service  problems. 

Other  Issues  Raised  By  Commenters 

The  Advocates  for  Highway  and  Auto 
Safety  stated  that  the  adequacy  study 
should  not  have  excluded  transit  buses. 

Transportation  performed  by  the 
Federal  government,  a  State,  or  any 
political  subdivision  of  a  State,  or  an 
agency  established  under  a  compact 
between  States  that  has  been  approved 
by  the  Congress  of  the  United  States,  is 
exempt  from  parts  350  through  399  of 
the  Federal  Motor  Carrier  Safety 
Regulations.  Transit  bus  operators  are 
subject  to  the  jiuisdiction  of  the  Federal 
Transit  Administration  (FTA)  and  are 
generally  local  govenunent  employees. 
Transit  systems  utilize  training 
materials  developed  by  the  FTA.  These 
materials  cover  basic  vehicle  controls 
and  vehicle  maneuvers  in  traffic.  Transit 
systems  report  total  bus  mileage  to  FTA 
as  a  condition  for  receiving  Federal 
grants.  These  grantees  operated  CMVs 
approximately  1.8  billion  miles  in 
calendar  year  2000  according  to  the 
.  FTA's  Transit  Safety  &  Seciu-ity 
Statistics  &  Analysis  2000  Annual 
Report.  "The  report  also  states  that  there 
were  90  total  fatalities  for  transit  buses  " 
in  calendar  vear  2000.  Therefore,  the 
fatal  accident  frequency  per  million 
miles  for  calendar  year  2000  is 
approximately  .048,  which  is  very  low. 
The  agency  believes  that  the  FTA  can 
effectively  monitor  transit  bus  system 
training.  For  these  reasons,  the  agency  is 
not  including  transit  bus  drivers  in  the 
proposed  rule. 

Tne  ATA  also  provided  comments  on 
the  adequacy  study-cost  benefit  analysis 
referenced  above.  ATA  stated  that  the 
cost  of  providing  adequate  entry-level 
training  exceeded  the  450  million  dollar, 
per  year  estimate  cited  in  that  analysis. 

Summary  of  NPRM  Provisions 

This  proposal  is  in  response  to  a 
Congressional  mandate  in  ISTEA,  which 
directed  the  Secretary  of  Transportation 
to  promulgate  safety  regidations  for 
entry-level  training  of  heavy  truck, 
motorcoach,  and  school  bus  drivers. 
Congress  was  specifically  concerned 
about  the  niunber  of  heavy  truck  crashes 
caused  by  inadequate  driver  training, 
and  believed  that  better  training  would 
reduce  these  types  of  crashes.  In 
addition,  an  agency  study  found  that 
training  for  entry-level  drivers  in  these 
industries  was  inadequate. 

Both  the  Model  Curriculum  and  the 
Model  Curriculum  for  Training 
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Motorcoacl^  Drivers  instruct  drivers  on 
the  basic  oiterational  skills,  such  as 
vehicle  inspection,  vehicle  backing, 
hazard  pen  eption,  proper 
communicj  tions  procedures,  and  speed 
and  space  i  management,  which  are 
necessary  ti )  operate  CMVs  on  th^ 
public  road,  plus  the  specialized 
knowledge  and  skill  a  driver  needs  to 
obtain  the  |  lassenger,  double/triple,  tank 
vehicle,  ano  hazardous  materials 
endorsements.  These  ciuricula  also 
contain  instruction  in  vehicle 
inspection  procedures,  off-road  skill  test 
maneuvers! and  operating  CMVs  in 
vehicular  traffic.  The  CDL  tests  examine 
CMV  drivers  on  the  knowledge  and  skill 
earn  in  these  curricula. 


the  drivers 
The  ageni 
level  drivei 
that  are  co 
training  w 


fry  IS  not  reqiunng  entry- 
1  to  receive  training  in  areas 
^red  in  the  CDL  test.  Such 
lid  be  redundant.  Instead, 
the  require4  training  would  address:  (1) 
driver  qual^cations — medical,  and  drug 
and  alcohol  testing,  (2)  driver  hours  of 
service  limitations,  (3)  driver  wellness, 
and  (4)  whittle  blower  protection.  These 
are  traininglareas  that  are  not  covered  in 
the  ciirrent  CDL  test.  The  agency  is  only 
requiring  divers  to  be  trained  in  the 
areas  appro  mate  to  their  driving 
occupation  is  entry-level  drivers.  Each 
of  these  are<  is  focuses  on  the  commercial 
motor  vehic  le  driver,  who  the  agency 
believes  is  1  ey  to  promoting  motor 
carrier  safet^^  on  our  nation's  highways. 
The  agency  believes  that  training  in 
these  four  areas  would  serve  to  set  a 
minimum  f]  oor  of  safety  for  entry-level 
CMV  driver  >,  and  at  the  same  time  not 
be  overly  bi  rdensome  for  drivers  or 
motor  carrit  rs  to  implement.  Although 
the  proposa  does  not  specify  a  required 
number  of  h  ours  for  the  training,  the 
agency  estii  lates  that  it  would  require 
approximat(  fly  10.5  hours  for  heavy 
truck  and  m  Dtorcoach  drivers,  and  4.5 
hours  for  sc  lool  bus  drivers.  The  Texas 
Department  of  Public  Safety  stated  in 
comments  t( » the  ANPRM  that  the  State 
of  Texas  cui  rently  requires  a  school  bus 
driver  to  rec  eive  twenty  hours  of  initial 
training  and  8  hours  of  refresher 
training  every  three  years.  The  Michigan 
Department  lof  Education  requires  a 
school  bus  ariver  to  pass  an  initial 
training  cou  rse  and  a  road  test.  The 
State  also  re  quires  the  school  bus  driver 
to  receive  6  lours  of  refresher  training 
every  two  y(  ars.  The  NHTSA  has 
developed  t|ie  "School  Bus  Driver 
Instructional  Program"  as  a  voluntary 
training  standard.  However,  the  NHTSA 
training  staqdard  does  not  cover  either 
driver  wellness  or  whistle  blower 
protection.  I  n  addition,  the  agency's 
review  of  sc  lool  bus  driver  training  data 
indicates  thj  it  school  districts  do  not 


include  instruction  in  driver  wellness 
and  whistle  blower  protection.  The 
agency  estimates  that  driver  wellness 
and  whistle  blower  training  would 
mean  an  additional  4.5  hours  of  training 
for  school  bus  drivers. 

The  agency  requests  comments  on 
whether  entry-level  training  in  other 
areas,  such  as  fire  extingmsher  training, 
should  be  required. 

Driver  Qualification 

Examples  of  topics  that  could  be 
covered  are  minimum  vision  and 
hearing  standards,  the  recommended 
hjrpertension  standard,  the 
recommended  monitoring  practices  for 
mild  hypertension,  and  standards  for 
other  health-related  problems.  Emphasis 
could  be  placed  on  medical 
disqualification  caused  by  illegal  drug 
use,  alcoholism,  or  epilepsy. 

Hours  of  Service 

There  is  evidence  that  many  crashes 
occur  as  a  result  of  CMV  driver  error, 
and  that  driver  error  is  often  the  result 
of  inattention.  Inattention  can  often  be 
the  result  of  fatigue,  which  may  be 
related  to  sleep  deprivation.  Sleep 
deprivation  can  often  be  related  to 
working  conditions. 

Examples  of  possible  topics  for  hours 
of  service  would  include  awareness  of 
the  causes  of  fatigue,  its  effect  on 
driving  safety,  sleep  disorders,  fatigue- 
prevention  strategies  (including  good 
sleep  hygiene),  the  procedures  used  to 
complete  a  driver's  daily  log  including 
the  use  of  quarter-hour  increments  to 
indicate  time,  the  different  types  of  duty 
statuses,  the  hours  of  service  rules,  and 
the  importance  of  keeping  up-to-date 
and  accurate  logs. 

Driver  Wellness 

According  to  Roberts  and  York, 
"Design,  Development  and  Evaluation 
of  Truck  and  Bus  Driver  Wellness 
Programs,"  FMCSA,  No.  DOT-MC-00- 
200,  June  2000,  obesity,  high  blood 
pressure,  alcohol  and  drug  abuse,  and 
stress  are  major  health  issues,  among 
truck  and  bus  drivers.  The  Roberts  and 
York  report  cited  a  study  by  Stoohs, 
Guilleminault,  and  Dement,  "Sleep 
Apnea  and  Hypertension  in  Commercial 
Truck  Drivers,"  Sleep,  Vol.  16  No.  8 
(1993)  that  71  percent  of  the  125  drivers 
in  the  Stoohs,  Guilleminault,  and 
Dement  study  were  obese  because  they 
had  a  body  mass/fat  index  greater  than 
28.  In  addition,  the  Roberts  and  York 
report  cited  data  bom  "Heart  and  Stroke 
Facts,  1996  Statistical  Supplement," 
American  Heart  Association,  that 
nationally  26.3  percent  of  men  and  25.0 
percent  of  woman  have  blood  pressures 
greater  than  140  over  90  millimeters  of 


mercury  (mm  Hg).  Hypertension  is 
defined  as  blood  pressure  greater  than 
or  equal  to  140  over  90  mm  Hg. 
Additionally,  the  Roberts  and  York 
report  cited  data  from  "Accident  Facts:" 
1996  edition  that  indicates  that  alcohol 
is  a  factor  in  41  percent  of  all  traffic 
fatalities.  Finally,  the  Roberts  and  York 
report  cited  data  from  Orris,  et.  al., 
"Stress  Among  Package  Truck  Drivers," 
American  Journal  of  Industrial 
Medicine,  Vol.  31.  (1997),  that  indicates 
that  the  drivers  in  that  study  had  higher 
stress  levels  than  91  percent  of  the  U.S. 
population. 

In  light  of  these  data,  examples  of 
topics  that  could  be  covered  in  driver 
wellness  training  include  information 
on  how  to  maintain  healthy  blood 
cholesterol,  blood  pressure,  and  weight, 
as  well  as  the  importance  of  periodic 
health  monitoring  and  testing,  diet,  and 
exercise. 

Whistleblower 

Topics  that  the  agency  anticipates 
would  be  covered  include:  the  right  of 
a  driver  to  refuse  to  drive  if  there  is  an 
unsafe  vehicle  condition,  the 
requirement  for  an  employer  to  provide 
the  driver  a  safe  place  to  work,  tfie 
prohibition  against  the  motor  carrier  to 
pressure  the  driver  to  violate  the  hours- 
of-service  requirements,  and  the 
complaint  process  of  the  U.S. 
Department  of  Labor  if  a  driver  feels  that 
he  or  she  has  been  discriminated  against 
for  filing  a  safety-related  complaint. 

Under  the  proposal,  employers  would 
have  to  ensure  that  new  entry-level 
drivers  receive  the  required  training 
before  driving.  The  agency  solicits 
comments  on  whether  a  90-day  period 
or  some  other  time  period  would  be 
more  appropriate  for  new  entry-level 
drivers.  Commenters  are  requested  to 
provide  supporting  rationale. 

Drivers  with  up  to  one  year  of  driving 
experience  would  have  90  days  to 
complete  the  training.  Drivers  having 
between  one  to  two  years  of  experience 
who  do  not  qualify  for  grandfathering 
would  alsoiiave  90  days  to  complete  the 
required  training.  The  agency  solicits 
comments  on  whether  the  90-day  time 
period  is  appropriate  for  these  two 
groups  of  drivers,  and  specifically 
whether  a  lesser  period  of  time  shoiUd 
be  required.  Commenters  are  requested 
to  provide  supporting  rationale. 

"The  motor  carrier,  a  training  school, 
or  a  class  conducted  by  a  consortium  or 
association  of  motor  carriers  could 
provide  the  training.  Examples  include 
a  classroom  setting  and  a  professional 
instructor,  a  one-on-one  office  meeting 
between  the  entry-level  driver  and  a 
representative  of  his  or  her  employer 
working  from  a  prepared  outline,  or 
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exposure  of  the  entry-level  driver  to  a 
professionally  prepared  video  covering 
the  required  topics.  In  all  cases,  the 
motor  carrier  would  have  to  maintain 
some  evidence  of  the  content  of  the 
instruction  for  a  Safety  Investigator 
seeking  to  vqfify  that  the  requirements 
of  the  training  have  been  met.  Informal, 
unverifiable,  or  undocumented 
communication  between  the  entry-level 
driver  and  his  or  her  employer  would 
not  be  acceptable.  Evidence  that  a  driver 
has  received  the  training  would  be 
maintained  in  the  driver's  personnel 
file.  An  entry-level  driver  would  be  one 
with  less  than  two  years  of  experience 
operating  a  CMV  with  a  CDL.  However, 
drivers  with  one  year  of  experience 
operating  a  CMV  with  a  CDL,  who  have 
a  good  driving  record,  would  be 
grandfathered  and  therefore  would  not 
have  to  take  the  proposed  training. 

The  FMCSA  believes  that  for  many 
entry-level  drivers,  the  combination  of  a 
good  driving  record  and  at  least  one 
year  of  experience  operating  a  CMV 
with  a  CDL  is  an  appropriate  indication 
that  the  individual  has  the  minimum 
knowledge  and  driving  skills  to  operate 
such  a  vehicle.  Accordingly,  the  FMCSA 
would  allow  certain  drivers  to  substitute 
a  good  driving  record  and  experience  for 
the  completion  of  the  proposed  driver- 
training  requirements.  The  FMCSA 
believes  grandfathering  such  drivers 
would  not  diminish  public  safety  or 
overall  safe  operation  of  CMVs. 

The  FMCSA  is  proposing  that  a  motor 
carrier  issue  a  Certificate  of 
Grandfathering  to  those  drivers  whose 
experience  and  driving  record  qualify 
^them  to  be  grandfathered  under  this 
proposal.  A  copy  of  the  certificate 
would  be  filed  in  the  driver's  personnel 
file.  Grandfathered  drivers  would  not  be 
subject  to  the  training  requirements  of 
this  new  subpart.  This  action  is 
consistent  with  that  taken  when  the 
agency  grandfathered  certain  drivers 
from  die  CDL  skills  tests  contained  in 
part  383.  Qualified  drivers,  who  want  to 
obtain  a  Certificate  of  Grandfathering, 
must  do  so  within  one  year  of  the 
effective  date  of  the  final  rule.  After  the 
one-year  period,  only  those  drivers  who 
present  an  employer  with  a  Certificate 
of  Grandfathering  would  be  exempted 
from  entry-level  driver  training 
requirements. 

The  agency  recognizes  that,  in  order 
to  develop  the  training  curriculum 
required  by  this  proposal,  a  phase-in 
period  would  be  necessary.  The  agency 
believes  that  a  2-month  phase-in  period 
is  adequate  and  would  provide 
sufficient  time  for  motor  carriers  and 
training  schools  to  develop  the  required 
training  material.  The  effective  date  of 


the  rule  would  be  2  months  after  its 
publication  in  the  Federal  Register. 

The  FMCSA  solicits  comments  on  all 
aspects  of  this  proposal. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  E.O.  12866,  and 
is  significant  within  the  meaning  of  the 
Department  of  Transportation's 
regulatory  policies  and  procedures 
(DOT  Order  2100.5  dated  May  22, 1980: 
44  FR  11034,  February  26, 1979) 
because  of  significant  public  interest  in 
the  issues  relating  to  CMV  safety  and 
training  of  certain  CMV  drivers.  This 
proposed  rule  has  been  reviewed  by  the 
Office  of  Muiagement  and  Budget  under 
E.O 12866. 

Summary  of  Benefit-Cost  Analysis  for 
this  Proposal 

Background 

This  proposed  rule  is  required  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991.  The  FMCSA  is 
proposing  that  entry-level  commercial 
drivers  receive  mandatory  training  in 
the  following  content  areas:  driver 
qualifications,  hours  of  service  of 
drivers,  driver  wellness,  and  whistle 
blower  rights.  This  NPRM  would 
require  an  applicant  to  complete  entry- 
level  driver  training  that  includes  these 
four  content  areas  and  furnish  a  copy  of 
the  training  certificate  to  the  employer 
in  cases  where  someone  other  than  the 
employer  provides  the  training.  An 
employer  could  not  allow  a  new  entry- 
level  driver  to  operate  a  CMV  on  the 
public  road  unless  the  driver  has 
received  the  required  training  and 
documentation  of  training  is  in  the 
employer's  possession. 

'The  agency  seeks  to  ensure  high 
standards  of  safety  among  more 
experienced  drivers  without  imposing 
an  imdue  burden  on  these  drivers  by 
imposing  an  immediate  training 
requirement.  Such  a  requirement  could 
mean  an  interruption  of  the  driver's 
work  schedule  and  a  substantial  loss  in 
wages.  In  order  to  eliminate  an  overly 
burdensome  approach  to  training,  the 
NPRM  proposes  that  drivers  writh  up  to 
one  year  of  driving  experience  woidd 
have  90  days  to  complete  the  training. 
Drivers  having  between  one  to  two  years 
of  experience  who  do  not  qualify  for 
grandfathering  would  also  have  90  days 
to  complete  the  required  training.  The 
agency  solicits  comments  on  the 
economic  impact  of  requiring  training 
within  the  90-day  time  period  for  these 


two  groups  of  experienced  drivers  as 
well  as  the  costs  associated  with  a  lesser 
period  of  time.  Commenters  are 
requested  to  provide  supporting 
rationale. 

The  FMCSA  has  conducted  a 
regulatory  evaluation  of  this  proposed 
nde  in  accordance  with  Executive  Order 
12866,  "Regulatory  Planning  and 
Review."  This  rule  is  estimated  to  cost 
$25.1  million  in  the  first  year  of 
implementation  and  $22.7  million 
annually  thereafter  (undiscounted).  The 
higher  costs  in  the  first  year  are  the 
result  of  this  rule's  effect  on  some 
existing  drivers  (i.e.,  those  with  less 
than  two  years  of  experience),  where  a 
certain  percentage  would  be  required  to 
undertake  the  required  training  within 
the  first  90  days  of  the  nUe's 
implementation.  Total  discounted  costs 
of  this  rule  are  $173.3  million  over  the 
10-year  period. 

Our  analysis  of  this  proposed  rule 
indicates  that  it  would  have  to  prevent 
315  truck-related  crashes  (i.e.,  combined 
fetal,  injury-related,  and  property- 
damage-only  crashes)  in  the  first  year  to 
be  cost-beneficial  (i.e.,  to  offset  the  $25.1 
million  in  first-year  costs).  The  rule 
would  have  to  prevent  285  crashes  in 
each  year  thereafter  to  be  cost- 
beneficial.  The  285-315  truck-related 
crashes  to  be  avoided  represent  less 
than  seven  one-hundredths  of  one 
percent  (or  0.07  percent)  of  the  average 
total  number  of  truck-related  crashes 
reported  annually  (estimated  at  445,000 
in  1999  and  2000).  This  0.07-percent 
reduction  in  truck-related  crashes  is 
obviously  much  less  than  the  size  of 
crash  reductions  experienced  in  studies 
cited  earlier  in  this  NPRM,  where  case 
studies  revealed  crash  reductions  of  2 
and  40  percent  from  implementation  of 
new  driver  training  programs  and  is  also 
well  below  the  15-percent  reduction  in 
crashes  used  in  the  regulatory 
evaluation  prepared  in  1995  for  the 
ANPRM  (which  involved  a  more 
comprehensive  training  program  than 
proposed  here).  A  summary  of  costs  is 
provided  in  the  next  section.  For  a 
complete  discussion  of  the  assumptions 
made,  data  used,  and  analysis 
performed  in  this  regulatory  evaluation, 
the  reader  is  referred  to  the  docket, 
where  a  copy  of  the  full  regidatory 
evaluation  is  contained. 

Costs 

The  largest  cost  component  of  this 
rule  is  the  cost  of  providing  training  to 
entry-level  operators  of  heavy  trucks, 
school  buses,  and  motor  coaches. 
Training  costs  include  both  the  direct 
cost  to  train  drivers  and  the 
(opportunity)  cost  of  drivers'  time.  The 
two  key  factors  in  estimating  the 
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training  cosjts  are  the  number  of  drivers 
who  will  need  training  and  the  hoius  of 
training  th^  will  have  to  undertake. 

The  FMCSA  estimates  that  the 
proposed  nile  would  require  10.5  hours 
of  training  of  the  entry-level  drivers  of 
heavy  truckk  in  the  proposed  foiu 
subject  areae.  The  two  content  areas  of 
driver  qualifications  and  hours  of 
service  together  would  require  about  6 
hours  of  training.  The  driver  wellness 
training  wo^d  also  require  about  4 
hours,  whilt  training  on  whistle  blower 
protection  ii  estimated  at  30  minutes. 
However,  tli  e  FMCSA  believes  that  the 
entry-level  (  rivers  of  school  buses 
would  only  require  4.5  hours  of 
training,  coi  iprised  of  4  hours  of  driver 
wellness  ins  truction  and  30  minutes  of 
whistle  blo\  rer  protection-training 
(given  that  t  le  Federal  driver 
qualifications  and  hours-of-service 
content  would  not  apply).  The  FMCSA 
also  estimati  ts  that  the  proposed  rule 
would  require  10.5  hoiu^  of  training  of 
the  entryrlevel  drivers  of  motorcoaches. 
The  training  hours  estimate  for  heavy 
truck  driven  i  was  based  on  information 
provided  in  the  instructor's  guide  for 
the  Professi(  nal  Truck  Drivers 
Institute's  (F  TDI)  accredited  training 
courses  and  discussions  held  with 
FMCSA  CDI ,  Program  staff.  The  training 
hours  estimi  te  for  motor  coach  drivers 
was  estimati  d  using  the  instructor's 
guide  for  the  Model  Curriculum  for 
motor  coach  drivers  and  discussions 
with  FMCSi* .  CDL  Program  staff. 

Using  dati  from  the  Bureau  of  Labor 
Statistics,  th?  total  number  of  entry- 
level  truck  d  rivers  is  estimated  at  58,600 
per  year  for  he  next  10  years,  while  the 
entry-level  c  rivers  required  for  growth 
and  replacei  lent  for  the  school  bus  and 
motorcoach  ndustry  are  estimated  at 
17,800  and  2 ,100  per  year,  respectively, 
also  over  the  next  10  years. 

In  this  analysis,  we  assumed  that  30 
percent  of  th  b  entry-level  heavy  truck 
drivers,  or  1!',580,  would  not  need  any 
additional  tr  lining,  as  they  are  assiuned 
to  attend  a  P IDI  or  similar  accredited 
training  proj  ram  (;.e.,  PTDI  accredited 
courses  alrej  dy  include  these  content 
areas  in  thei  ciuriculum).  This 
assumption  s  based  on  information 
obtained  reg  irding  the  number  of 
accredited  pi  ograms  as  a  percent  of  total 
driver  training  programs.  For  the 
remaining  7(  percent  (or  41,020,  entry- 
level  drivers  ,  we  assumed  that  they 
either  receivp  training  from  a  non- 
accredited  training  program  or  they 
receive  infonnal  training  from  their 
employer.  T  lerefore,  this  70  percent  of 
entty-level  drivers  would  require  10.5 
hours  of  trail  ling  per  driver  on  the  foiu 
subject  areas  mentioned  above. 
Therefore,  th  e  total  hours  of  training 


required  by  the  proposed  rule  for  the 
entry-level  heavy  truck  drivers  is 
estimated  at  430,710  hours  per  year.  For 
those  drivers  who  already  receive  some 
type  of  formal  (yet  non-accredited) 
employer-or  third-party  training,  it  is 
quite  possible  that  employers  (or  third- 
party  training  providers)  might  reduce 
the  amount  of  training  time  spent  on 
other,  non-required  subject  matter,  so 
that  the  net  increase  in  training  per 
truck  driver  would  be  less  than  10.5 
hours.  However,  in  the  absence  of 
specific  information  on  the  types  of 
subject  matter  than  might  be  omitted 
from  these  driver  training  programs  to 
offset  the  new  training  costs,  we 
assumed  a  net  increase  of  10.5  hoiu's  for 
estimating  the  costs  of  this  rule. 

Regarding  school  bus  driver  training, 
neither  the  Federal  driver  qualifications 
nor  the  Federal  Hours  of  Service  rules 
are  applicable  to  these  drivers. 
Therefore,  this  entry-level  training 
rulemaking  will  result  in  only  4.5  hours 
of  additional  training  for  each  entry- 
level  driver,  since  these  training 
programs  would  include  primarily 
driver  wellness  (4  hours)  as  well  as 
whistle  blower  protection  (0.5  hours). 
States  have  long  required  school  bus 
drivers  to  take  written  exams  designated 
to  test  an  entry-level  driver's  knowledge 
of  state  laws  and  regulations  affecting 
school  transportation.  Additionally, 
behind-the-wheel  road  tests  are  used  to 
evaluate  an  applicant's  driving  skills. 
For  example,  as  a  comment  to  the 
ANPRM,  the  Texas  Department  of 
Public  Safety  stated  that  Texas  requires 
classroom  and  behind-the-wheel 
training  totaling  20  hours.  In  oiu-  review 
of  the  school  bus  driver  training 
information,  we  concluded  that  no 
districts  were  providing  instruction  in 
driver  wellness  and  whistle  blower 
protection,  since  the  NHTSA  volimtary 
training  standard,  known  as  the  School 
Bus  Driver  Training  Program,  did  not 
include  such  content.  Therefore, 
FMCSA  estimates  that  all  17,800  entry- 
level  school  bus  drivers  would  need  an 
additional  4.5  hours  of  training  for  a 
total  of  80,100  hoiu-s  of  training  per 
year. 

FMCSA  assiunes  that  the  additional 
hoius  of  training  for  an  entry-level 
motorcoach  driver  would  be  10.5  hoius. 
The  instructor's  guide  to  the  model 
ciuriculvun  for  training  motor  coach 
drivers  includes  5  hoiu's  of  logbook 
training  but  only  about  an  hour  on 
safety  and  wellness  issues  (including 
topics  such  as  the  correct  lifting  of 
heavy  objects  and  identifying  prohibited 
cargo).  The  FMCSA  does  not  have 
information  on  the  proportion  of  entry- 
level  motorcoach  drivers  following 
training  as  per  the  model  curricialiun. 


Therefore,  the  FMCSA  estimates  that 
2,100  entry-level  drivers  of 
motorcoaches  would  require  10.5  hours 
of  training  on  driver  qualifications, 
hoiu^  of  service  for  drivers,  driver 
wellness  and  whistle  blower  protection 
for  a  total  of  22,050  hours  of  training  per 
year. 

To  be  conservative,  a  figiu^  of  $25  per 
hour  of  training  was  used  in  this 
analysis  to  calculate  the  direct  costs  of 
training  (calculated  via  an  average  cost 
of  $4,000  per  training  course  divided  by 
4  weeks  divided  by  40  hours  per  week). 
This  translates  into  $262.50  of  direct 
training  costs  for  a  10.5-hour  course  and 
$112.50  for  4.5-hour  course.  The  agency 
believes  that  this  was  a  reasonable 
estimate  of  the  total  hourly  cost  to  train 
drivers  (whether  or  not  the  training  is 
provided  by  the  employer  or  a  third 
party)  because  it  falls  well  within  the 
range  of  training  cost  estimates  provided 
in  comments  to  the  ANPRM.  In  reality, 
employer-based  training  could  very  well 
be  less  than  $25/hour  in  certain  cases 
(i.e.,  assuming  new  physical  space  is  not 
leased  by  the  employer  to  conduct  the 
training,  or  the  training  is  self-directed 
by  the  driver),  but  to  be  conservative  the 
agency  used  the  same  figxire  whether  the 
training  was  employer-or  third  party- 
based  so  as  to  ensure  not 
underestimating  employer  and/or  driver 
costs. 

To  arrive  at  a  truck  driver's  wage  rate, 
we  use  a  figure  of  $14.75  per  hour, 
which  is  an  average  fi'om  three  recent 
national  wage/employment  surveys 
(including  the  Current  Population 
Survey).  We  added  31  percent  to  cover 
the  cost  of  fringe  benefits,  an  estimate 
developed  in  the  Hours  of  Service 
regulatory  evaluation.  (It  is  a  weighted 
average  of  the  fringe  benefits  for  private 
and  for-hire  carriers,  based  on  data  from 
the  ATA  and  the  BLS.)  The  31  percent 
increase  brings  total  compensation  to 
$19.32. 

Regarding  a  school  bus  driver's  wage, 
we  use  a  figiu-e  of  $7.67  per  hour 
obtained  from  the  BLS  2001  National 
Occupational  Employment  and  Wage 
survey.  This  figure  represents  the  25th 
percentile  wage  estimate  for  an  entry- 
level  school  bus  driver  and  we  used  it 
because  entry-level  drivers  generally 
earn  at  the  low  range  of  the  industry, 
wage  standards.  Again,  31  percent  is 
added  to  cover  the  cost  of  fringe 
benefits,  resulting  in  a  total  hourly  wage 
estimate  of  $10.05  per  hour. 

Regarding  a  motorcoach  driver's 
wage,  we  use  a  Rguie  of  $9.98  per  hour 
obtained  from  the  BLS  2001  National 
Occupational  Employment  and  Wage 
survey.  This  hgaie  represents  the  25th 
percentile  wage  estimate  for  an  entry- 
level  motorcoach  driver  and  we  used  it 


Federal  Register/Vol.  68,  No.  158/Friday,  August  15,  2003 / Proposed  Rules 


48871 


because  entry-level  drivers  generally 
earn  at  the  low  range  of  the  industry 
wage  standards.  Again,  31  percent  is 
added  to  cover  the  cost  of  fringe 
benefits,  resulting  in  a  total  hoiu-ly  wage 
estimate  of  $13.07  per  hour. 

To  get  the  total  unit  cost  of  training 
per  hour  (i.e.,  including  both  direct 
training  costs  and  the  drivers'  cost  of 
time),  the  relevant  estimate  of  the 
driver's  wage  rate  for  truck,  school  bus, 
and  motor  coach  drivers  was  added  to 
the  average  hoiu'ly  cost  of  training 
discussed  earlier.  For  example,  for  an 
entry-level  truck  driver,  the  unit  cost  of 
training  is  $44.32  an  hour  ($19.32  of 
foregone  driver  wages  plus  $25  in  actual 
training  costs).  For  entry-level  school 
bus  drivers,  the  total  training  cost  is 
estimated  at  $35.05  per  hoiu  ($10.05  of 
foregone  driver  wages  plus  $25  in  actual 
training  costs),  and  for  entry-level  motor 
coach  ^vers,  it  is  $38.07  per  hour 
($13.07  of  foregone  driver  wages  plus 
$25  in  actual  training  costs. 

Taking  these  hourly  training  costs  for 
each  type  of  entry-level  driver  (based  on 
median  wage  rates  and  an  average 
hourly  cost  of  training)  and  applying 
them  to  the  hours  of  required  training 
for  each  type  of  driver  (discussed 
earlier)  and  the  number  of  entry-level 
drivers  in  each  category,  we  can  develop 
an  estimate  of  total  annual  costs  of  this 
rule. 

To  do  so,  we  multiplied  the  hours  of 
training  required  for  each  type  of  driver 
by  the  total  number  of  drivers  in  that 
driver  group  per  year  by  the  applicable 
hoiu'ly  wage  rate  to  drivers  in  each 
group  (including  direct  wage  and  costs 
of  training).  The  result  is  a  total  first- 
year  cost  of  $25.1  million  and  $22.7 
million  (imdiscounted)  aimually  in  each 
subsequent  year  of  the  rule.  Using  the  7 
percent  discount  rate  recommended  by 
the  OMB,  the  present  value  of  tradning 
costs  of  the  proposed  rule  is  calculated 
as  $173.3  million  over  10  years,  or  a 
discounted  average  of  $17.3  million  per 
year  for  next  10  years. 

The  reason  first  year  costs  are  higher 
than  the  armual  costs  in  subsequent 
years  is  that  within  the  first  year  (90 
days  to  be  exact),  some  portion  of  the 
entry  level  drivers  who  received 
training  between  12-24  months  prior  to 
•  implementation  of  this  rule  (i.e.,  those 
effectively  with  chargeable  crashes) 
would  be  required  to  undertake  training 
in  these  four  content  areas.  Our  analysis 
indicates  that  almost  6,000  drivers  who 
received  training  between  12-24  months 
prior  to  the  rule's  implementation 
would  have  to  undertake  the  training 
required  imder  this  rule.  As  such,  first- 
year  costs  increase  because  a  larger  pool 
of  drivers  must  initially  undertake  the 
required  training.  Full  details  of  these 


costs  are  provided  in  the  stand-alone 
regulatory  evaluation  contained  in  the 
docket 

Benefits 

The  total  niunber  of  accidents 
potentially  avoided  by  the  proposed 
rule  is  difficult  to  quantify  largely 
because  of  the  variability  in  study 
results  on  the  impact  of  training  on  the 
truck  crash  reduction.  This  variability  is 
most  likely  due  to  the  wide  variation  in 
quality  of  driver  training  progrsuns  and 
the  difficulty  associated  with  estimating 
(statistically  speaking)  the  relationship 
between  a  single  input  (training)  and  an 
output  (safety)  when  working  with  very 
large  data  sets.  However,  several  case 
studies,  including  two  cited  earlier  in 
this  NPRM,  reveal  that  driver  training 
programs  reduced  crashes  by  two  to  40 
percent.  Because  of  the  relatively 
modest  costs  (estimated  at  $22.7  million 
to  $25.1  million  annually 
(imdiscounted)),  this  proposed  rule 
would  have  to  deter  between  285  and 
315  truck-related  crashes  (fatal,  injury- 
related,  and  property-damage-only 
crashes  combined)  each  year  in  order  to 
be  cost  beneficial  (i.e.,  where  the  rule's 
benefits  exceed  its  costs). 

To  develop  the  above  estimate  of  the 
number  of  truck-  and  bus-related 
crashes  that  must  be  avoided  each  year 
for  the  rule  to  be  cost  beneficial,  the 
researchers  used  crash  cost  estimates 
from  a  recent  study  by  Zaloshnja,  et  ai, 
which  estimated  the  average  cost  of  a 
crash  involving  a  large  truck  (i.e..  those 
>  10,000  lbs  GVW)  at  almost  $80,000  (in 
2001  dollars).  Dividing  the  aimual  costs 
of  the  rule  ($22.7  million  to  $25.1 
million)  by  this  average  cost  per  truck- 
related  crash  ($80,000)  allows  us  to 
arrive  at  the  cost-beneficial  threshold  of 
285-315  aimual  crashes.  This  range 
(285-315  avoided  crashes)  represents 
less  than  seven  one-hundredths  of  one 
percent  (or  0.07  percent)  of  the  total 
average  number  of  truck-related  crashes 
annually  (estimated  at  445,000  using 
1999-2000  data).  This  0.07-percent 
reduction  is  obviously  much  smaller 
than  the  size  of  crash  reductions 
experienced  in  studies  cited  earlier  in 
this  NPRM,  where  case  studies  revealed 
crash  reductions  of  2  and  40  percent 
frtjm  implementation  of  new  driver 
training  programs  and  is  also  well  below 
the  15-percent  reduction  in  crashes  used 
in  the  regulatory  evaluation  prepared  in 
1995  for  the  ANPRM  (which  involved  a 
more  comprehensive  training  program 
than  proposed  here).  Therefore,  we 
believe  the  rule  would  be  cost-beneficial 
upon  implementation. 

A  complete  copy  of  the  preliminary 
regulatory  evaluation  is  in  the  public 


docket  described  above  imder 
ADDRESSES. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
agency  has  evaluated  the  effects  of  this 
rulemaking  on  small  entities.  In 
addition,  DOT  policy  requires  an 
analysis  of  the  impact  of  all  regulations 
(or  proposals)  on  small  entities,  and 
mandates  that  agencies  strive  to  lessen 
any  adverse  effects  on  these  businesses. 
The  Interim  Regidatory  Flexibility 
Analysis  must  cover  the  following 
topics. 

(1)  A  description  of  the  reasons  why 
the  action  by  the  agency  is  being 
considered. 

(2)  A  succinct  statement  of  the 
objectives  of,  and  legal  basis  for,  the 
proposed  nde. 

(3)  A  description,  and  where  feasible, 
an  estimate  of  the  number  of  small 
entities  to  which  the  proposed  rule 
would  apply. 

(4)  A  description  of  the  projected 
reporting,  record-keeping,  and  other 
compliance  requirements  of  the 
proposed  rule,  including  an  estimate  of 
the  classes  of  small  entities  that  will  be 
subject  to  the  requirement  and  the  types 
of  professional  skills  necessary  for 
preparation  of  the  report  or  record. 

(5)  An  identification,  to  the  extent 
practicable,  of  all  relevant  federal  rules 
that  may  duplicate,  overlap,  or  conflict 
with  the  proposed  rule. 

Reason  the  Action  Is  Being  Considered 

This  action  is  required  by 
Congressional  direction.  Specifically, 
section  4007  of  the  Intermodal  Siuface 
Transportation  Efficiency  Act  of  1991 
directed  the  Secretary  of  Transportation 
to  promulgate  regulations  requiring 
training  for  entry-level  heavy  truck, 
school  bus,  and  motorcoach  drivers. 

Objective  and  Legal  Basis  for  This 
Action 

The  objective  for  this  action  is  to 
reduce  the  number  of  crashes  caused  by 
entry-level  drivers  of  heavy  trucks, 
school  buses,  and  motorcoaches. 
Congress  was  specifically  concerned 
about  the  number  of  heavy  truck  crashes 
caused  by  inadequate  driver  training, 
and  believes  that  better  training  will 
reduce  these  types  of  cr^hes.  As  noted 
above,  the  legal  basis  for  this  rule  is 
section  4007  of  the  Intermodal  Siu-face 
Transportation  Efficiency  Act  of  1991. 

Number  of  Small  Entities  to  Which  the 
Action  Would  Apply 

This  action  would  apply  to  all  small 
entities  regulated  by  the  FMCSA.  The 
FMCSA  is  currently  conducting 
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research  to  sp^ify  the  size  of  the  small 
motor  carrier  population.  Presently  we 
consider  moto  r  carriers  with  6  or  fewer 
drivers  to  be  spaall  entities.  Using  this 
number  of  dri'  rets  as  a  proxy  for  size, 
the  majority  of  carriers  can  reasonably 
be  described  als  small.  As  of  April  of 
2002.  there  wire  610.000  motor  carriers 
on  the  FMCSA's  Motor  Carrier 
Management  viformation  System 
(MCMIS)  census  file.  Among  the 
500,000  of  these  motor  carriers  for 
which  the  agei  icy  has  driver  data, 
435,000  (87  pqrcent)  have  6  or  fewer 
drivers.  Assuming  that  87  percent  of  the 
110,000  motoB  carriers  with  no  driver 
information  ane  also  small,  the  total 
number  of  mojor  carriers  with  six  or 
fewer  drivers  would  exceed  half  a 
million. 

Reporting.  Reaordkeeping,  and  Other 
Compliance  Rfquirements  of  the 
Proposed  RuL 

This  action  would  impose  a  very 
modest  burde^  on  small  entities,  since 
it  largely  pros^bes  the  actions  of 
drivers  rather  than  motor  carriers. 
Nonetheless,  this  action  does  impose 
some  reporting  and  recordkeeping 
requirements  in  motor  carriers.  The 
primary  motoo  carrier  requirement 
would  be  to  verify  drivers'  eligibility 
before  allowing  them  to  operate  a  CMV. 
In  addition,  motor  carriers  must 
maintain  a  copy  of  the  required  driver's 
training  certificate  in  each  personnel 
file.  Motor  carriers  are  currently 
required  to  ma  intain  a  driver 
qualification  f  le  for  each  driver,  as 
outlined  in  Pa  t  391  of  the  FMCSRs.  No 
special  skill  is  required  to  verify 
eligibility  to  o  )erate  a  CMV  or  to  place 
a  driver's  trair  ing  certificate  in  a 
personnel  file. 

Duplicative,  0  verlapping,  or  Conflicting 
Federal  Rules 

The  FMCSA  is  not  aware  of  any  other 
rules  that  dup  icate  State,  local,  or  tribal 
governments,  n  the  aggregate,  or 
overlap,  or  coi  iflict  with  the  proposed 
action. 

Accordingly ,  the  FMCSA  hereby 
certifies  that  tl^e  proposed  action 
discussed  in  tkis  docimient  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of 
1995  I 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Aft)  requires  each  agency 
to  assess  the  effects  of  its  regulatory 
actions  on  Stal  e,  local,  tribal 
governments,  iind  the  private  sector. 
This  proposed  rule  does  not  impose  an 
imfimded  Federal  mandate  resulting  in 
the  expenditule  by  State,  local,  or  tribal 


governments,  in  the  aggregate,  or  the 
private  sector,  of  $100  million,  adjusted 
for  inflation,  or  more  in  any  one  year. 
(2  U.S.C.  1531  et.  seq.). 

ExecutiTe  Order  13132  (Federalism) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  It  has  been  determined  that  this 
rulemaking  does  not  have  a  substantial 
direct  effect  on  States,  nor  would  it  limit 
the  policy-making  discretion  of  the 
States.  Nothing  in  this  document 
preempts  any  State  law  or  regulation. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501  et  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (0MB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  An  analysis 
of  this  proposal  was  made  by  the 
FMCSA,  and  it  has  been  determined 
that  the  final  rule,  when  promulgated, 
would  create  a  new  collection  of 
information  requiring  OMB's  approval. 
This  PRA  section  addresses  the 
information  collection  burden  for 
activities  associated  with  training 
certification  forms  and  grandfathering 
eligible  drivers. 

The  FMCSA  estimates  that  operators 
of  heavy  trucks,  operators  of  motor 
coaches,  and  operators  of  school  buses 
will  require  additional  training  due  to 
requirements  contained  in  this  proposed 
rule.  The  agency  further  estimates 
58,600  new  drivers  will  be  needed 
annually  in  the  heavy  truck  industry, 
2.100  new  drivers  in  the  motor  coach 
industry,  and  17,800  new  drivers  in  the 
school  bus  industry.  However,  it  is 
estimated  that  for  the  heavy  truck 
industry  30  percent  of  the  entry  level 
drivers  already  receive  training  through 
an  accredited  program  and  will  not 
require  additional  training.  The 
remaining  70  percent,  or  41,020  drivers, 
would  require  additional  training. 

There  would  be  an  annual  burden  to 
the  motor  carrier  or  other  training  entity 
to  complete,  photocopy,  and  file  the 
certification  form.  FMCSA  estimates 
this  will  take  10  minutes,  resulting  in  an 
additional  annual  burden  of  10,153 
hours  (60,920  (41,020  +  2,100  +  17,800) 
drivers  x  10  minutes  per  motor  carrier/ 
training  entity,  divided  by  60  minutes  = 
10,153). 

For  the  first  year  after  the  rule 
becomes  effective,  there  would  also  be 
burdens  associated  with  the  estimated 
121,840  drivers  currently  employed 
with  less  than  2  years  experience  who 
have  not  already  received  accredited 
training  [41,020  (heavy  truck)  +  2.100 


(motor  coach)  +  17,800  (school  bus)  = 
60,920  X  2  years  =  121,840  drivers). 
Based  on  eligibility  criteria  previously  , 
described  in  this  proposed  rule,  the 
FMCSA  estimates  that  75  percent  of 
these  121,840  drivers  would  be  eligible 
to  be  grandfathered  and  25  percent 
would  not  be  eligible. 

Using  these  estimates,  there  would  be 
an  additional  21,560  drivers  in  the 
heavy  truck  and  motor  coach  industries 
((41,020  X  2  =  82,040)  +  (2,100  X  2  = 
4,200)  =  86,240  x  25  percent  =  21,560) 
that  would  need  additional  training, 
because  they  would  be  ineligible  to  be 
grandfathered.  Using  the  same 
percentage  as  above  (25  percent),  the 
school  bus  industry  woi^d  have  8,900 
drivers  (17,800  x  2  years  x  25  percent) 
who  would  be  ineligible  for 
grandfathering  and  would  thus  require 
additional  training.  Each  of  these  30,460 
(21,560  +  8,900)  drivers  would  need  to 
be  issued  certificates  following  their 
training.  At  10  minutes  per  certificate, 
that  burden  is  estimated  to  be  5,077 
hours  (30,460  drivers  x  10  minutes, 
divided  by  60  minutes). 

For  grandfathering  the  estimated 
91,380  remaining  drivers  (75  percent  of 
121,840  drivers  eligible  for 
grandfathering  during  the  first  year), 
there  would  be  a  one-time  burden,  since 
drivers  could  only  be  grandfathered 
during  the  first  year  after  the  rule 
becomes  effective.  There  are  two  parts 
to  the  biu-den  for  these  91,380  drivers: 
(1)  the  burden  for  the  driver  to  collect 
and  provide  the  information  to  the 
motor  carrier,  and  (2)  the  biuden  for  the 
motor  carrier  to  review  the  dociiments, 
complete,  duplicate,  and  file  the 
certification  form.  FMCSA  estimates 
that  it  would  take  approximately  10 
minutes  for  a  driver  to  collect  the 
necessary  information  and  provide  the 
document  to  the  motor  carrier,  and  10 
minutes  for  the  motor  carrier  to  review 
the  information,  complete  the 
certification,  and  duplicate  and  file  the 
document.  Therefore,  the  one  time 
burden  associated  with  grandfathering 
the  91,380  drivers  would  be  30,460 
hours  [(91,380  x  10  minutes  per  driver 
/  60  minutes  =  15,230)  +  (91,380  x  10 
minutes  per  motor  carrier  /  60  minutes 
=  15,230)  =  30,460).  This  30,460-hour 
estimate  represents  the  first-year  only 
burden  associated  with  certifying 
drivers  who  are  grandfathered. 

Accordingly,  the  burden  associated 
with  the  121,840  current  drivers  is 
35,537  burden  hours  [5,077  hours  (for 
ciurent  entry  level  drivers  not  eligible 
for  grandfathering)  +  30,460  hours  (for 
certifying  drivers  who  are  eligible  to  be 
grandfathered)). 

Thus,  the  total  first-year  burden  is 
estimated  to  be  45,690  hpurs  [10,153 
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(annual  burden)  +  35,537  (first  year 
burden  of  5,077  +  30.460)). 


Activny  BuTd^ 

Annual  Certification  form  for 

new  entry  level  drivers 10,153 

Certification  form  for  drivers  not 

eligible  to  be  grandfattiered 

(following  training)  (first  year 

only)  5,077 

Grandfathering  certificate  for 

tfiose  eligible  (first  year  only)  30,460 

Total 45,690 

The  information  collection  burden  for 
subsequent  years  would  drop  to  10,153 
hours  [45,690  -  35,537  (first  year  only 
biuden  hours)]. 

Interested  parties  are  invited  to  send 
comments  regarding  any  aspect  of  these 
information  collection  requirements, 
including,  but  not  limited  to:  (1) 
Whether  the  collection  of  information  is 
necessary  for  the  performance  of  the 
functions  of  the  FMCSA,  including 
whether  the  information  has  practical 
utility,  (2)  the  accuracy  of  the  estimated 
burden,  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  collected 
information,  and  (4)  ways  to  minimize 
the  collection  burden  without  reducing 
the  quality  of  the  information  collected. 

You  may  submit  comments  on  this 
information  collection  burden  directly 
to  0MB.  The  0MB  must  receive  your 
comments  by  October  14,  2003.  You 
must  mail  or  hand  deliver  your 
comments  to:  Attention:  Desk  Officer  for 
the  Department  of  Transportation, 
Docket  Library,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Managemefnt  and  Budget,  Room  10102, 
725  17th  Street,  NW.,  Washington.  DC 
20503. 

Executive  Order  12898  (Federal  Actions 
to  Address  Environmental  Justice  in 
Minority  Populations  and  Low  Income 
Populations) 

The  agency  evaluated  the 
environmental  effects  of  the  proposed 
action  and  alternatives  in  accordance 
with  Executive  Order  12898  and 
determined  that  there  were  no 
environmental  justice  issues  associated 
with  this  proposed  rule.  Environmental 
justice  issues  would  be  raised  if  there 
were  a  "disproportionate"  and  "high 
and  adverse  impact"  on  minority  or 
low-income  populations.  The  agency 
determined  that  there  were  no  high  and 
adverse  impacts  associated  with  the 
proposal.  In  addition,  the  agency 
analyzed  the  demographic  makeup  of 
the  trucking  industry,  potentially 
affected,  and  determined  that  there  was 


no  disproportionate  impact  on  minority 
or  low-income  populations.  This  is 
based  on  the  finding  that  low-income 
and  minority  popiJations  are  generally 
underrepresented  in  the  trucking 
occupation. 

Executive  Order  13045  (Protection  of 
Children) 

Executive  Order  13045,  "Protection  of 
Children  from  Enviroiunentd  Health 
Risks  and  Safety  Risks"  (April  23, 1997, 
62  FR  19885),  requires  that  agencies 
issuing  "economically  significant"  rules 
that  also  concern  an  environmental 
health  or  safety  risk,  or  that  an  agency 
has  reason  to  believe  may 
disproportionately  affect  children,  must 
include  an  evaluation  of  these  effects  on 
children.  Section  5  of  Executive  Order 
13045  directs  an  agency  to  submit  for  a 
"covered  regulatory  action"  an 
evaluation  of  its  environmental  health 
or  safety  effects  on  children. 

The  agency  evaluated  the  possible 
effects  of  the  proposed  action  and 
determined  that  they  would  not  create 
disproportionate  environmental  health 
risks  or  safety  risks  to  children. 

Executive  Order  12988  (Civil  Justice 
Reform) 

This  action  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Executive  Order  12630  (Taking  of 
Private  Property) 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  E.  0. 12630, 
Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property 
Rights. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  of  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
r3garding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

National  Environmental  Policy  Act 

The  agency  has  analyzed  this 
rulemaking  for  the  piu-pose  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.)  and  has 
determined  that  this  action  would  not 
have  an  adverse  effect  on  the  quality  of 
the  environment. 


List  of  Subiects  in  49  CFR  Part  380 

Driver  Training,  instructor 
requirements. 

In  consideration  of  the  foregoing,  the 
FMCSA  hereby  proposes  to  amend  title 
49,  Code  of  Federal  Regulations,  chapter 
in,  subchapter  B,  part  380  as  set  forth 
below: 

1 .  The  authority  citation  for  this  part 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  31136,  31307,  and 
31502;  and  Sec.  4007(b)  of  Pub.  L.  102-240 
(105  Stat.  2152);  and  49  CFR  1.73. 

2.  Part  380  is  revised  by  adding  a  new 
subpart  E  to  read  as  follows. 

PART  380— SPECIAL  TRAINING 
REQUIREMENTS 

Subpart  E— Entry-Level  Driver  Training 
Requirements 

Sec. 

380.501  Applicabihty. 

380.502  Definitions. 

380.503  Entry-level  driver  training 
requirements. 

380.505    Substitute  for  driver  traiiiing. 
380.507     Proof  of  U^ining. 
380.509    Driver  responsibilities. 
380.511    Employer  responsibilities. 
380.513    Employer  recordkeeping 

respionsibilities. 
380.515    Required  information  on  the 

training  certificate. 

Subpart  E— Entry-Level  Driver  Training 
Requirements 

§380.501     Applicability. 

All  entry-level  drivers  who  drive  in 
interstate  commerce  and  are  subject  to 
the  CDL  requirements  of  part  383  of  this 
subchapter  must  comply  with  the  rules 
of  this  subpart,  except  drivers  who  are 
subject  to  the  jurisdiction  of  the  Federal 
Transit  Administration. 

§380.502    Definitions. 

(a)  The  definitions  in  part  383  of  this 
subchapter  apply  to  this  part,  except 
where  otherwise  specifically  noted. 

(b)  As  used  in  this  subpart: 
Entry-level  driver  is  a  driver  with  less 

than  2  years  experience  operating  a 
CMV  with  a  CDL. 

Entry-level  driver  training  is  training 
the  CDL  driver  receives  in  driver 
qualification  requirements,  hours  of 
service  of  drivers,  driver  wellness,  and 
whistle  blower  protection  as  appropriate 
to  the  entry-level  driver's  current 
position  in  addition  to  passing  the  CDL 
test. 

§  380.503    Entry-level  driver  training 
requirements. 

Entry-level  driver  training  must 
include  instruction  addressing  the 
following  four  areas:  * 

(1)  Ehiver  qualification  requirements: 
The  federal  rules  on  medical 
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certification,  i^edical  examination 
procedures  (4$  CFR  part  391,  subparts  B 
and  E),  and  diiig  and  alcohol  testing  (49 
CFR  part  382  U 

(2)  Hours  orservice  of  drivers:  The 
limitations  on  driving  hours  and  the 
requirement  to  be  off-duty  for  certain 
periods  of  timt  (49  CFR  part  395). 

(3)  Driver  wellness:  Basic  health 
maintenance  including  diet  and 
exercise.  The  importance  of  avoiding 
alcohol  and  diug  abuse.  Fatigue 
coimtermeasures  as  a  means  to  avoid 
accidents. 

(4)  WhisUeblower  protection:  The 
right  of  an  employee  to  question  the 
safety  practice  of  an  employer  without 
the  employee's  risk  of  losing  a  job  or 
being  subject  i|d  reprisals  simply  for 
stating  a  safet^^  concern  (29  CFR  part 
1978).  1 

§  380.505    Substitute  for  Driver  Training. 

(a)  Grandfather  clause.  The  driver 
training  requii  ements  specified  in 
subpart  E  of  til  is  part  do  not  apply  to  an 
individual  wh  3  meets  the  conditions  set 
forth  in  paragraphs  (b),  (c),  and  (d)  of 
this  section.  A  motor  carrier  must 
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ensure  that  an  individual  claiming 
eligibility  to  operate  a  CMV  on  the  basis 
of  this  section  meets  these  conditions 
before  allowing  him/her  to  operate  a 
CMV. 

(b)  An  individual  must  certify  that, 
during  the  1-year  period  immediately 
preceding  the  date  of  application  for  a 
Certificate  of  Grandfathering,  he/she 
had: 

(1)  A  valid  CDL; 

(2)  No  more  than  one  driver's  license; 

(3)  No  suspension,  revocation,  or 
cemcellation  of  his/her  CDL; 

(4)  No  convictions  for  a  major  offense 
while  operating  a  CMV  as  defined  in 

§  383.51(b)  of  this  subchapter; 

(5)  No  convictions  for  a  railroad- 
highway  grade  crossing  offense  while 
operating  a  CM\'  as  stated  in  §  383.51(d) 
of  this  subchapter; 

(6)  No  convictions  for  violating  an 
out-of-service  order  as  defined  in 

§  383.51(e)  of  this  subchapter; 

(7)  No  more  than  one  conviction  for 
a  serious  traffic  violation,  as  defined  in 
§  383.5  of  this  subchapter,  while 
operating  a  CMV; 


(8)  No  convictions  for  a  violation  of 
State  or  local  law  relating  to  motor 
vehicle  traffic  control  arising  in 
connection  with  any  traffic  accident 
while  operating  a  CMV;  and 

(9)  No  accident  in  which  he/she  was 
found  to  be  at  fault,  while  operating  a 
CMV. 

(c)  An  individual  must  certify  and 
provide  evidence  that  he/she: 

(1)  Is  regularly  employed  in  a  job 
requiring  the  operation  of  a  CMV  that 
requires  a  CDL;  and 

(2)  Has  operated  a  CMV  for  at  least  1 
year  immediately  preceding  the  date  of 
application  for  a  Certificate  of 
Grandfathering. 

(d)  An  employer  must  issue  a 
Certificate  of  Grandfathering,  which  is 
substantially  in  accordance  with  the 
form  below,  to  an  individual  that  meets 
the  requirements  of  this  section  and 
maintain  a  copy  of  the  certificate  in  his/ 
her  personnel  file. 

(e)  The  grandfather  provisions  of  this 
section  are  available  to  eligible  drivers 
for  a  limited  period  of  one  year  after 
[The  effective  date  of  the  final  rule.]. 


Entry-level  Driver-Training  Certificate  of 
Grandfathering 

I  certify  that ^_^____ 


has  presented  evidence  of  meeting  the  prerequisites  set 
forth  in  the  Federal  Motor  Carrier  Safety  Regulations 
(49  CFR  §  380.505)  as  a  substitute  for  entry-level  driver 
training  and  is  qualified  to  operate  a  CMV. 


DRIVER  NAME  (First  name,  Ml,  Last  name) 


Commercial  Driver's  License  Number 


STATE 


ADDRESS  OF  DRIVER  (Street  Address.  City.  State  and 
Zip  Code) 


FULL  NAME  OF  EMPLOYER 


Telephone 
Number 


ADDRESS  OF  PRINCIPAL  PLACE  OF  BUSINESS 
(Street  Address,  City,  State,  and  Zip  Code) 


SIGNATURE  OF  EMPLOYING  OFFICIAL 


DATE 
ISSUED 


§  380.507    Proof  of  training. 

(a)  An  entryjlevel  driver  who  receives 
the  required  tiHining  must  receive  an 
original  trainiig  certificate  containing 
all  the  information  contained  in 

§  380.515  fron  the  training  provider. 

(b)  The  entr  '-level  driver  must  also 
receive  a  copy  of  the  training  certificate 
if  tne  training  jrovider  is  not  the 
driver's  emplo  yet  or  potential  employer. 


§380.509    Driver  responsibilities. 

The  driver  must  present  a  training 
certificate,  containing  the  information 
specified  in  §  380.515,  to  the  employer 
or  potential  employee  that  the  driver 
received  training  as  specified  in 
§  380.503,  if  the  employer  or  potential 
employer  is  not  the  training  provider. 

§  380.51 1    Employer  responsibilities. 

(a)  Employers  must  ensvue  that  all 
new  entry-level  drivers  receive  the 


required  training  on  or  after  [Insert  the 
effective  date  of  the  final  rule]. 

(b)  Employers  must  ensure  that  entry- 
level  drivers,  who  do  not  qualify  for 
grandfathering,  receive  the  required 
training  no  later  than  90  days  after  [The 
effective  date  of  the  final  rule]. 

(c)  The  employer  must  place  evidence 
of  training  completion  or  a  Certificate  of 
Grandfathering,  as  appropriate,  in  the 
driver's  qualification  file. 
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§  380.51 3    Employer  recordkeeping 
responsibilities. 

The  employer  must  keep  the  records 
specified  in  §  380.511  for  as  long  as  the 
driver  is  employed  by  the  employer  and 
for  three  years  thereafter. 

§  380.51 5    Required  information  on  the 
training  certificate. 

(a)  The  training  provider  must 
provide  a  training  certificate  to  the 
entry-level  driver,  which  contains  the 
following  six  items  of  information. 

(1)  Name  of  training  institution; 

(2)  Mailing  address  of  training 
institution; 

(3)  Name  of  driver; 

(4)  A  statement  that  the  driver  has 
completed  driver  qualification 


requirements,  hovus  of  service  of 
drivers,  driver  wellness,  and  whistle 
blower  protection; 

(5)  Tne  printed  name  of  the  person 
attesting  that  the  driver  has  received  the 
required  training. 

(6)  The  signatiu-e  of  the  person 
attesting  that  the  driver  has  received  the 
required  training. 

(d)  The  training  provider  must  issue  a 
Driver  Training  Certificate  that  is 
substantially  in  accordance  with  the 
following  form. 

(1)  Driver-Certification 

I  certify  that has 

completed  training  requirements  set 
forth  in  the  Federal  Motor  Carrier  Safety 
Regulations  (49  CFR  380.503)  for  entry- 
level  driver  training. 


Full  name  of  training  entity 

Business  address  (Street  Address,  City, 
State  and  Zip  code) 

Telephone  number: 

Name  of  training  certifying  official 

Signature  of  training  certifying  official 

Issued  on:  August  12,  2003. 
Warren  E.  Hoemann, 

Deputy  Administrator. 

[FR  Doc.  03-20888  Filed  8-14-03;  8:45  am] 
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This  section  of  tte  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  oiles  ttiat  are  applicable  to  ttie 

hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
njlings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  docifments  appearing  in  this 
section.   . 


DEPARTMENT  OF  AGRICULTURE 

AgiicuKural  Research  Service 

Notice  of  Federal  Invention  Available 
for  Licensing  and  Intent  To  Grant 
Exclusive  License 


AGENCY; 

USDA. 
ACTION: 


Agrictkltural  Research  Service, 
Notice  |of  availability  and  intent. 


SUMMARY:  Notii  :e  is  hereby  given  that 
the  federally  oi  vned  invention  disclosed 
in  U.S.  Patent  Application  No.  09/ 
774,810  "Intertnediate-Moistnre  Formed 
Food  Products  Made  From  Partially 
Dehydrated  Frait  and/or  Vegetables  and 
Novel  Methods  of  Packaging  Thereof, 
filed  January  30,  2001,  is  available  for 
licensing  and  that  the  U.S.  Department 
of  Agriculture.jAgricultural  Research 
Service,  intend  s  to  grant  to  Fiorini 
Ranch  of  Turlo  :k,  California,  an 
exclusive  Ucen  se  to  this  invention. 
DATES:  Comments  must  be  received 
within  ninety  (BO)  calendar  days  of  the 
date  of  publication  of  this  notice  in  the 
Federal  Register. 

ADDRESSES:  Seid  comments  toiUSDA, 
ARS,  Office  of  JTechnology  Transfer, 
5601  Sunnysid^  Avenue,  Room  4-1174, 
Beltsville,  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
BlaJock  of  the  Office  of  Technology 
Transfer  at  the  $eltsville  address  given 
above;  telepho»e:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  i  ire  assigned  to  the  United 
States  of  Amer  ca,  as  represented  by  the 
Secretary  of  Aj  ricultiue.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Fi  arini  Ranch  of  Turlock, 
California  has  >  ubmitted  a  complete  and 
sufficient  appli  cation  for  a  license.  The 
prospective  ex(  ilusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFll  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  ( JO)  days  from  the  date  of 


this  published  notice,  the  Agricultiual 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff, 

Assistant  Administrator. 

[FR  Doc.  03-20876  Filed  8-14-03;  8:45  am] 

BHJJNG  COOC  3410-03-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Information  Collection;  Application  for 
the  Senior  Community  Service 
Employment  Program 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice;  Request  for  comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
U.S.  Department  of  Agriculttire,  Forest 
Service  is  seeking  comments  from  all 
interested  individuals  and  organizations 
on  the  extension  of  a  currently  approved 
information  collection  for  application  to 
the  Senior  Community  Service  Program. 
The  Forest  Service  surveys  senior 
applicants  for  em-ollment  into  the 
Senior  Community  Service  Employment 
Progrtun  (SCSEPj.  Questions  asked  are 
personal  information  such  as:  Name, 
age,  income  residency,  gender, 
education,  ethnic  group,  English 
speaking  ability,  veteran,  and  disability 
status.  This  information  is  used  to 
qualify  individuals  for  enrollment  into 
the  SCSEP  and  assist  with  subsidized 
placement  for  the  agency's  special  use 
program.  The  collected  information  will 
help  the  Forest  Service  determine 
eligibility  for  enrollment  in  the  Senior 
Community  Service  Employment 
Program.  Information  will  be  collected 
from  prospective  applicants  and 
enrollees  age  55  years  or  older. 
DATES:  Comments  must  be  received  in 
writing  on  or  before  October  14,  2003. 
ADDRESSES:  All  comments  should  be 
addressed  to  Director,  Senior,  Youth,  & 
Volunteer  Programs  Staff,  (MAIL  STOP 
1136),  Forest  Service,  USDA,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20090-1136. 
Comments  also  may  be  submitted  via 
facsimile  to  (703)  605-5115  or  by  e-mail 
to:  syvp/wo@fs.fed.us.  The  public  may 


inspect  comments  received  at  1621  N. 

Kent  Street,  Room  1010,  Rosslyn,  VA 

22209.  Visitors  are  encouraged  to  call 

ahead  to  (703)  605^853. 

FOR  FURTHER  INFORMATION  CONTACT: 

Priscella  McCray,  Senior,  Youth,  & 

Volunteer  Programs  Staff,  at  (703)  605- 

4853. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Senior  Community  Service 
Employment  Program  (SCSEP)  is 
designed  to  provide  part-time 
employment  opportunities  and  training 
to  low-income  and  disadvantaged 
persons  age  55  or  above.  To  establish 
the  eUgibility  of  each  individual  for 
enrollment  into  the  program,  it  is 
necessary  to  collect  income  information 
and  age  data.  The  application  docvunent 
is  the  tool  needed  to  collect  this 
pertinent  data  and  other  relevant 
information  required  by  the  Department 
of  Labor.  The  Department  of  Labor  is  the 
grantor  for  the  SCSEP  and  provides 
guidelines  for  the  program's  operation. 
The  authority  for  data  collection  is 
contained  in  the  Federal  Register  Rules 
and  Regulations,  section  641.100, 
prepared  by  the  Department  of  Labor, 
Emplo5m3ent  and  Training 
Administration.  The  application  is  used 
by  Forest  Service  Staffs  to  collect 
information  required  to  determine 
eligibihty  for  enrollment  in  the  SCSEP. 
Information  attesting  that  the  applicant 
meets  the  current  income  guidelines 
and  age  requirements  to  participate  and 
benefit  from  the  SCSEP,  is  dociunented 
on  the  application,  signed  by  the 
applicant,  and  the  Forest  Service  staff. 
The  application  also  becomes  a  part  of 
the  participant's  official  personnel 
folder  and  is  maintained  with  other 
personnel  documents  related  to  the 
employment  and  work  history  of  the 
individual. 

Description  of  Information  Collection 

The  following  describes  the 
information  collection  to  be  extended: 

Title:  Application  for  the  Senior 
Community  Service  Employment 
Program. 

OMB  Number  0596-0099. 

Expiration  Date  of  Approval: 
December  31,2003. 

Type  of  Request:  Extension  of  a 
previously  approved  information 
collection. 

Abstract:  Sections  I  and  11  are 
completed  by  the  applicant  or  a  Forest 
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Service  official  on  behalf  of  the 
applicant,  to  determine  eligibility  for 
the  program  or  continued  participation 
in  the  program.  The  remaining  sections, 
in,  rv,  and  V  are  completed  by  a  Forest 
Service  official  with  responsibility  for 
determining  eligibility  for  participation 
in  the  program.  The  statistical  data  in 
these  sections  are  collected  and  used  for 
a  Quarterly  Progress  Report  (QPR) 
prepared  by  the  Forest  Service  and 
transmitted  to  the  Department  of  Labor. 
The  QPR  is  a  requirement  of  the  current 
program  regulations.  The  data  collected 
from  the  Forest  Service  is  used  by  the 
Department  of  Labor  to  prepare  a 
composite  activity  report  highlighting 
the  program's  accomplishments  and 
demographic  efforts  over  the  program 
year  and  is  transmitted  aimually  to 
Congress. 

Data  gathered  in  this  information 
collection  are  not  available  from  other 
sources. 

Estimate  of  Annual  Burden:  12 
minutes. 

Type  of  Respondents:  Economically 
disadvantaged  individuals,  including 
legal  aliens,  age  55  or  older. 

Estimated  Annual  Number  of 
Respondents:  6,500. 

Estimated  Annual  Number  of 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  1,300  hoiu«. 

Request  for  Comments 

The  agency  invites  comments  on  the 
following:  (a)  The  necessity  of  the 
proposed  information  collection  for  the 
proper  performance  of  agency  functions, 
including  the  practical  utility  of  the 
information;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
the  enhancements  of  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  the  minimization  of 
the  burden  of  collection  of  information 
on  respondents,  including  the  use  of 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Use  of  Conunents 

All  comments  received  in  response  to 
this  notice,  including  names  and 
addresses  when  provided,  will  become 
a  matter  of  public  record.  Comments 
will  be  summarized  and  included  in  the 
request  for  Office  of  Management  and 
Budget  approval. 


Dated:  July  30,  2003. 
Irving  W.  Thomas, 

Acting  Deputy  Chief,  Business  Operations. 
[FR  Doc.  03-20798  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Intent  To  Seek  Approval  To 
Revise  a  Currently  Approved 
Information  Collection 

AGENCY:  National  Agricultural  Statistics 
Service.  (USDA). 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  44 
U.S.C.  3501  et  seq.  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  (60  FR  44978,  August 
29, 1995),  this  notice  annoimces  the 
intent  of  the  National  Agricultural 
Statistics  Service  (NASS)  to  request 
revision  to  a  currently  approved 
information  collection,  (OMB  No.  0535- 
0244)  the  Nursery  Production  Survey 
and  Nursery  and  Floricultiue  Chemical 
Use  Survey. 

DATES:  Comments  on  this  notice  must  be 
received  by  October  20,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Comments  may  be  sent  to 
Giimy  McBride,  NASS  OMB  Clearance 
Officer,  USDA,  Room  5336  South 
Building,  1400  Independence  Avenue 
SW..  Washington,  DC  20250  or  to 
gmcbride@nass.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  House,  Associate  Administrator, 
NASS,  USDA,  (202)  720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Nursery  Production  Survey  and 
Nursery  and  Floricultiue  Chemical  Use 
Survey. 

OhfB  Control  Number:  0535-0244. 

Expiration  Date  of  Approval:  January 
31,2004. 

Type  of  Request:  Intent  to  Seek 
Approval  to  Revise  a  Currently 
Approved  Information  Collection. 

Abstract:  This  NASS  information 
collection  will  again  measure 
production  and  value  of  key  nursery 
products  as  well  as  chemical  use  in 
nursery  and  floriculture  operations.  The 
first  Nursery  Production  Siu^rey, 
covering  the  year  2000,  revealed  that 
gross  value  of  sales  for  9  categories  of 
nursery  products  totaled  $3.32  billion  in 
seventeen  selected  States.  Although 
nursery  production  continues  to  be  the 
fastest  growing  segment  of  American 
agriculture,  the  USDA  has  not 


previously  made  regular  estimates  of 
nm^ery  production.  The  Niu^ery 
Production  Sturey  will  update  the 
production  and  economic  contribution 
of  the  nursery  industry  to  U.S. 
agricultiue  every  2  years  by  conducting 
a  census  of  nursery  and  greenhouse 
operations  with  sales  over  $10,000  in 
the  17  major  producing  States.  These 
operations  will  receive  the  production 
mail  questionnaire  with  some  telephone 
and  personal  interview  follow-up  for 
non-response. 

The  first  Nursery  and  Floricultiue 
Chemical  Use  Smrey  measured 
chemical  use,  covering  the  year  2000, 
related  to  the  production  of  nursery  and 
floriculture  crops  in  the  six  major 
producing  States.  The  resulting 
publication,  part  of  the  NASS  series  on 
Agricultural  Chemical  Usage, 
sununarized  rates  of  application,  total 
iamount  of  active  ingredients  applied, 
and  use  of  pest  management  practices. 
NASS  collects  on-farm  chemical  use 
data  to  enheuice  the  quality  of 
information  used  in  the  evaluation  of 
issues  related  to  agricultural  chemicals, 
including  pesticide  registrations.  Pest 
management  data  are  used  to  measure 
integrated  pest  management  (IPM) 
adoption  levels  and  evaluate  the  impact 
of  alternative  pesticide  regulations, 
policies,  and  practices.  A  sample  of 
nursery  and  floriculture  operations  with 
sales  over  $10,000  in  the  major  States 
will  be  personally  interviewed,  since 
chemical  use  data  are  not  accurately 
collected  by  telephone  or  mail.  Data 
collection  for  both  surveys  is  scheduled 
to  coincide  with  the  aimual  Conmiercial 
Floriculture  Survey  (of  production, 
OMB  docket  #0535-0093)  in  January- 
March  2004.  These  data  will  be 
collected  under  the  authority  of  7  U.S.C. 
2204(a).  Individually  identifiable  data 
collected  under  this  authority  are 
governed  by  Section  1770  of  the  Food 
Security  Act  of  1985,  7  U.S.C.  2276, 
which  requires  USDA  to  afford  strict 
confidentiality  to  non-aggregated  data 
provided  by  resp6ndents. 

Estimate  of  Burden:  Based  on  data 
collected  on  the  2000  Nursery 
Production  Survey,  the  nursery 
production  questioimaire  is  expected  to 
average  35  minutes  per  respondent. 
Based  on  the  2000  Nursery  and 
Floriculture  Chemical  Use  Siuvey,  it  is 
estimated  that  the  chemical  use 
questionnaire  will  average  60  minutes 
per  respondent. 

Respondents:  Producers  of  nursery, 
greenhouse,  and  floriculture  products. 

Estimated  Number  of  Respondents: 
8,800. 

Estimated  Total  Annual  Burden  on 
Respondents:  6,000  hours. 
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Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778.         1 

Comments:  (tomments  are  invited  on: 

(a)  Whether  thfe  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  acciu^cy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  tpe  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  oollection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  ( ther  forms  of  information 
technology. 

All  response  >  to  this  notice  will 
become  a  matt(  ir  of  public  record  and  be 
included  in  th«  request  for  OMB 
approval. 

Signed  at  Was  lington,  DC,  July  14,  2003. 
Carol  House, 
Associate  Admir,  istmtor. 
(FR  Doc.  03-208  '7  Filed  8-14-03;  8:45  am) 

BNJJNG  CODE  341fr  20-P 


DEPARTMENt  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Ftotice  of  Intent  To  Request  a  Revision 
to  a  Currently  Approved  Information 
Collection 


AGENCY: 

Service,  (USD^) 
ACTION:  Notice 
comments. 


National  Agricultural  Statistics 
and  request  for 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  44 
U.S.C.301  et  s^.  and  Office  of 
Management  and  Budget  regulations  at 
5  CFR  part  1320  {60  FR  44978,  August 
29, 1995),  this  tiotice  annoimces  the 
intent  of  the  National  Agricultiiral 
Statistics  Service  (NASS)  to  request  a 
revision  to  a  ciirrently  approved 
information  collection,  (OMB  No.  0535- 
0220)  the  Cotton  Ginning  Survey. 
DATES:  Comments  on  this  notice  must  be 
received  by  October  20,  2003,  to  be 
assured  of  consideration. 
ADDRESSES:  Cotnments  may  be  sent  to 
Ginny  McBrida,  NASS  OMB  Clearance 
Officer,  U.S.  Dt  ipartment  of  Agriculture, 
Room  5336  Soith  Building,  1400 
Independence  Avenue  SW., 


Washington,  DC  20250  or  to 
gmcbride@nass.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  House,  Associate  Administrator, 
NASS,  USDA,  (202)  720-4333. 

SUPPLEMENTARY  INFORMATION: 

Title:  Cotton  Ginning  Survey. 

OMB  Control  Number:  0535-0220. 

Expiration  Date  of  Approval:  March 
31,2004. 

Type  of  Request:  To  Revise  a 
Currently  Approved  Information 
Collection. 

Abstract:  The  primary  objective  of  the 
NASS  is  to  prepare  and  issue  state  and 
national  estimates  of  crop  and  livestock 
production.  The  Cotton  Ginning  Survey 
provides  statistics  concerning  cotton 
ginning  for  specific  dates  and 
geographic  regions  and  aids  in 
forecasting  cotton  production. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  6  minutes  per 
response.  ' 

Respondents:  Cotton  Ginners. 

Estimated  Number  of  Respondents: 
10,000. 

Estimated  Total  Annual  Burden  on 
Respondents:  1 ,000  hours. 

Copies  of  this  information  collection 
and  related  instructions  can  be  obtained 
without  charge  from  Ginny  McBride, 
NASS  OMB  Clearance  Officer,  at  (202) 
720-5778. 

Comments:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
Ginny  McBride,  Agency  OMB  Clearance 
Officer,  USDA,  1400  Independence 
Avenue  SW.,  Room  5336  South 
Building,  Washington,  DC  20250-2009. 
All  responses  to  this  notice  will  become 
a  matter  of  public  record  and  be 
siunmarized  in  the  request  for  OMB 
approval. 


Signed  at  Washington,  DC,  July  14.  2000. 
Carol  House, 
Associate  Administrator. 

(Editorial  note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  August  12,  2003.) 

[FR  Doc.  03-20878  Filed  8-14-03;  8:45  am] 

8U.UNG  CODE  3410-20-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  prociuement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  and  services  previously 
furnished  by  such  agencies.  Comments 
must  be  received  on  or  before: 
September  14,  2003. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  services 
listed  below  from  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

Regulatory  Flexibility  Act  Certification^ 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 
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2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectivas  of  the  Javits-Wagner- 
OTIay  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certffication  are 
invited.  Commenters  should  identify  the 
statement{s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

(End  of  Certification) 

The  foUovdng  services  are  proposed 
for  addition  to  the  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  Cusiodial  Services, 
FAA,  New  Air  Traffic  Control  Tower  & 
Administrative  Office  Space,  Located  on 
3rd  &  4th  floor  of  the  Old  ATCT, 
Cleveland,  Ohio. 

NPA:  Murray  Ridge  Production  Center,  Inc., 
Elyria,  Ohio. 

Contract  Activity:  Federal  Aviation 

Administration,  North  Olmsted,  Ohio. 

Service  Type/Location:  Janitorial/Custodial, 
USDA,  Forest  Service,  Shasta  Trinity 
National  Forest,  Redding,  California. 

NPA:  Shasta  County  Opportunity  Center, 
Redding,  California. 

Contract  Activity:  USDA,  Northern  Province 
Operations,  Redding,  California. 

Deletions 

Regulatory  Flexibility  Act  Certification 

I  certify  that  the  following  actidn  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  Avill  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities. 

2.  If  approved,  the  action  may  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  deletion  from  the 
Procurement  List. 

(End  of  Certification) 

The  following  products  and  services 
are  proposed  for  deletion  from  the 
Procurement  List: 

Products 

Product/NSN:  Bag,  Vacuum  Cleaner, 

Disposable,  M.R.  1001,  M.R.  1002,  M.R. 
1003.  M.R.  1004,  M.R.  1005,  M.R.  1006, 


M.R.  1007,  M.R.  1008. 
NPA:  New  York  City  hidustries  for  the  Blind, 

Inc.,  Brooklyn,  New  York. 
Contract  Activity:  Defense  Commissary 

Agency,  Fort  Lee,  Virginia. 
Product/NSN:  Broom,  Whisk,  M.R.  909. 
NPA:  None  currently  authorized. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  Dustpan,  M.R.  995. 
NPA:  None  currently  authorized. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  Egg  Sheer,  M.R.  843. 
NPA:  Alabama  Industries  for  the  Blind, 

Talladega,  Alabama. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  Fabric  Softener  Sheets, 

Reusable.  M.R.  520. 
NPA:  Industries  of  the  Blind,  Inc., 

Greensboro,  North  Carolina. 
Contact  Activity:  Defense  Conunissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  Kitchen,  Utensils,  M.R.  821. 
NPA:  Cincinnati  Association  for  the  Blind, 

Cincinnati,  Ohio. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  Nylon  &  Plastic  Kitchen 

Utensils,  M.R.  839.  M.R.  840. 
NPA:  The  Lighthouse  for  the  Blind,  Inc. 
(Seattle  Lighthouse),  Seattle, 
Washington. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee.  Virginia. 
Product/NSN:  Pencil.  Mechanical,  Dual 

Action,  M.R.  052. 
NPA:  San  Antonio  Lighthouse,  San  Antonio, 

Texas. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  Pens  and  Markers.  M.R.  062, 
M.R.  063,  M.R.  064,  M.R.  065,  M.R.  066. 
M.R.  067. 
NPA:  West  Texas  Lighthouse  for  the  Blind, 

San  Angelo.  Texas. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA).  Ft.  Lee.  Virginia. 
Product/NSN:  Potpourri.  M.R.  400.  M.R.  401, 

M.R.  403. 
NPA:  Envision,  Inc.,  Wichita,  Kansas. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  PVA  Mop,  M.R.  1027. 
NPA:  The  Lighthouse  for  the  Blind,  Inc. 
(Seattle  Lighthouse),  Seattle, 
Washington. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee.  Virginia. 
Product/NSN:  Scrubber,  M.R.  543. 
NPA:  Beacon  Lighthouse,  Inc.,  Wichita  Falls, 

Texas. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  Scrubber,  Sponge,  M.R.  548. 
NPA:  Mississippi  Industries  for  the  Blind, 

Jackson,  Mississippi. 
NPA:  New  York  City  Industries  for  the  Blind, 

Inc.,  Brooklyn, .New  York. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia. 
Product/NSN:  Towels,  Seasonal,  M.R.  1009. 
NPA:  Chester  County  Branch  of  the  PAB, 

Coatesville,  Pennsylvania. 
Contract  Activity:  Defense  Commissary 


Agency,  Fort  Lee,  Virginia. 
Product/NSN:  Wipes,  Scrubber,  M.R.  588. 
NPA:  Mississippi  Industries  for  the  Blind, 

Jackson,  Mississippi. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft  Lee.  Vii;ginia. 

Services 

Service  Type/Location:  Food  Service 

Attendant,  Charleston  Naval  Weapons 

Station,  Building  306.  Charleston,  South 

Carolina. 
NPA:  Goodwill  Industries  of  Lower  South 

Carolina,  Inc.,  North  Charleston,  South 

Carolina. 
Contract  Activity:  Department  of  the  Navy. 
Service  Type/Location:  Food  Service 

Attendant,  Charleston  Naval  Weapon 

Station.  Building  NS-43,  Charleston, 

South  Carolina. 
MM; Goodwill  Industries  of  Lower  South 

Carolina,  Inc..  North  Charleston,  South 

Carolina. 
Contract  Activity:  Department  of  the  Navy. 
Service  Type/Location:  Food  Service 

Attendant.  Orlando  Naval  Training 

Center,  Orlando.  Florida. 
NPA;  Goodwill  Industries  of  Central  Florida, 

Orlando.  Florida. 
Contract  Activity:  Department  of  the  Navy. 
Service  Type/Location:  Janitorial/Custodial. 

U.S.  Army  Reserve  Center,  Memphis, 

Tennessee. 
NPA:  Shelby  Residential  and  Vocational 

Services.  Inc..  Memphis.  Tennessee. 
Contract  Activity:  Department  of  the  Army. 

Sheryl  D.  Kennerly, 

Director.  Information  Management. 

[FR  Doc.  03-20880  Filed  8-14-03;  8:45  am] 

BILUNQ  CODE  6353-01-l> 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions 

agency:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled. 

ACTION:  Additions  to  procurement  list. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
emplojang  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  The  effective  date  for 
addition  of  the  service  CD-Rom 
Replication,  Government  Printing 
Office,  Program  5455-S,  Chicago, 
Illinois  v«ll  be  March  1.  2004.  The 
addition  for  all  other  products  and 
services  in  this  notice  will  be  effective 
September  14.  2003. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington.  Virginia,  22202-3259. 
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FOR  FURTHER  ^FORMATION  CONTACT: 
Sheryl  D.  Ken^erly.  (703)  603-7740. 
supplementaiIy  information:  On 

February  7,  May  2.  June  6,  and  June  13, 
2003,  the  Con^nittee  for  Purchase  From 
People  Who  J\ie  Blind  or  Severely 
Disabled  pubBshed  notice  (68  FR  6403, 
23441,  33908 j  and  35380)  of  proposed 
additions  to  tke  Procurement  List.  After 
consideration!  of  the  material  presented 
to  it  concerning  capability  of  qualified 
ntjnprofit  agencies  to  provide  the 
products  and  Services  and  impact  of  the, 
additions  on  the  current  or  most  recent 
contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procxirement  by  the  Federal  Government 
under  41  U.S.fc.  46-^8c  and  41  CFR  51- 
2.4.  I 

Regulatory  Ftexibility  Act  Certification 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niimber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  actio  a  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
iian  the  small 
that  will  furnish  the 
services  to  the 


entities  other 
organizations 
products  and 
Government. 

2.  The  actio  a  will  result  in 
authorizing  si  lall  entities  to  furnish  the 


products  and 
Government. 
3.  There  are 


services  to  the 


Accordingl; ' 


no  known  regulatory 


alternatives  w  [lich  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  w  th  the  products  and 
services  piop(  ised  for  addition  to  the 
Procurement '  ist. 
(End  ofCertifi  cation) 


,  the  following  products 


and  services  a  re  added  to  the 
Procurement  ^st: 

Products 


Product/NSNi 


Candle 


[iardenia/M.R.  481. 
Vanilla/M.R.  480. 
jardenia/M.R.  483. 
C^anilla/M.R.  482. 


3"  X  3'  Pillar, 

3"  X  3"  Pillar, 

6'  X  3'  Pillar, 

6"  X  3"  Pillar, 

Jar,  Lavender^d.R.  485. 

Jar,  Vanilla/M  .R.  484. 

NPA:  South  T  3xas  Lighthouse  for  the 

Blind,  Corp  as  Christi,  Texas. 
Contract  Actt  ity:  Defense  Commissary 

Agency  (De  ^A),  Ft.  Lee,  Virginia. 
Product/NSN  Pen,  Gel  Ink,  Aristocrat. 
7520-00-NIB  -1461 
7520-00-NIB--1481 
NPA:  Industries  of  the  Blind,  Inc., 

Greensboro  North  Carolina. 


Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center, 
New  York,  New  York. 

Product/NSN:  Pen,  Gel,  Executive. 

7520-00-NIB-1491 

NPA:  West  Texas  Lighthouse  for  the 
Blind,  San  Angelo,  Texas. 

Contract  Activity:  Office  Supplies  & 
Paper  Products  Acquisition  Center, 
New  York,  New  York. 

Services 

Service  Type/Location:  CD-ROM 
Replication,  Government  Printing 
Office,  Program  5455-S,  Chicago, 
Illinois. 

NPA:  Assoc  for  the  Blind  &  Visually 
Impaired  &  Goodwill  Industries  of 
Greater  Rochester,  Rochester,  New 
York. 

Contract  Activity:  Government  Printing 
Office,  Chicago,  Illinois. 

Service  Type/Location:  Custodial 
Services.  Army  Corps  of  Engineers, 
Jadwin  Building,  Galveston,  Texas. 

NPA:  Training,  Rehabilitation,  & 
Development  Institute,  Inc.,  San 
Antonio,  Texas. 

Contract  Activity:  U.S.  Army  Corps  of 
Engineers,  Galveston,  Texas. 

Service  Type/Location:  Food  Service, 
U.S.  Property  and  Fiscal  Officer, 
Wisconsin  Military  Academy,  Fort 
McCoy,  Wisconsin. 

NPA:  Challenge  Unlimited,  Inc.,  Alton, 
Illinois. 

Contract  Activity:  U.S.  Property  and 
Fiscal  Officer  for  Wisconsin,  Camp 
Douglas,  Wisconsin. 

Service  Type/Location:  janitoTiai/ 
Custodial,  The  Dalles  Dam,  The 
Dalles,  Oregon. 

NPA:  Hood  River  Sheltered  Workshop, 
•    Hood  River,  Oregon. 

Contract  Activity:  Army  Corps  of 
Engineers,  Portland,  Oregon. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  03-20881  Filed  8-14-03;  8:45  am] 

BiLUNO  CODE  6353-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-449-804] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Steel  Concrete  Reinforcing 
Bars  from  Latvia 

« 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  15,  2003.. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Kemp  or  Daniel  O'Brien,  at  (202)  482- 
5346  or  (202)  482-1376,  respectively; 
AD/CVD  Enforcement  Office  5,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington.  DC  20230. 
summary:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on  steel 
concrete  reinforcing  bar  (rebar)  from 
Latvia.  We  preliminarily  determine  that 
sales  of  subject  merchandise  by  Joint 
Stock  Company  Liepajas  Metalurgs 
(Liepajas  Metalurgs)  have  been  made 
below  normal  value  (NV).  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the  U.S. 
Bureau  of  Customs  and  Border 
Protection  (BCBP) » to  assess 
antidumping  duties  on  appropriate 
entries  based  on  the  difference  between 
the  export  price  (EP)  and  the  NV. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
Parties  that  submit  arguments  are 
requested  to  submit  with  each 
argument:  (1)  a  statement  of  the  issue 
and  (2)  a  brief  summary  of  the 
argument.  Further,  we  ask  that  parties 
submitting  comments  provide  the 
Department  of  Commerce  (the 
Department)  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  7,  2001,  the 
Department  issued  an  antidumping  duty 
order  on  rebar  fi'om  Latvia.  See 
Antidumping  Duty  Orders:  Steel 
Concrete  Reinforcing  Bars  From  Belarus, 
Indonesia,  Latvia,  Moldova,  People's 
Republic  of  China,  Poland,  Republic  of 
Korea  and  Ukraine,  66  FR  46777 
(September  7,  2001).  On  September  3, 
2002,  the  Department  issued  a  notice  of 
opportunity  to  request  the  first 
administrative  review  of  this  order.  See 
Antidumping  or  Countervailing  Duty 


*  Formerly  the  U.S.  Customs  Service. 
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Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review,  67  FR  56267 
(September  3,  2002). On  September  3, 
2003,  in  accordance  with  19  CFR 
351.213(b),  Liepajas  Metalurgs 
requested  an  administrative  review.  On 
October  24,  2002,  the  Department 
published  the  notice  of  initiation,  of  this 
antidumping  duty  administrative 
review,  covering  the  period  January  30, 
,    2001,  through  August  31,  2002  (the 
POR).  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews,  67  FR  65336  (October  24, 
2002). 

On  October  25,  2002,  the  Department 
issued  its  antidimiping  questionnaire  to 
Liepajas  Metalurgs,  specifying  that  the 
responses  to  Section  A  and  Sections  B- 
D  would  be  due  on  November  15,  and 
December  2.  2003,  respectively.^  We 
received  timely  responses  to  Sections  A- 
.  C  of  the  initial  antidiunping 
questionnaire  and  associated 
supplemental  questionnaires.  Based  on 
a  timely  allegation  filed  by  the 
petitioners^  on  January  6,  2003,  we 
initiated  a  cost  of  production  (COP) 
investigation  of  Liepajas  Metalurgs.  The 
company  submitted  timely  responses  to 
Section  D  of  the  antidimiping 
questionnaire,  as  well  as  to 
supplemental  questionnaires. 

Scope  of  the  Order 

For  purposes  of  this  review,  the 
product  covered  by  this  order  is  all  steel 
concrete  reinforcing  bars  sold  in  straight 
lengths,  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
number  7214.20.00  or  any  other  tariff 
item  number.  Specifically  excluded  are 
plain  rounds  (i.e.,  non-deformed  or 
smooth  bars)  and  rebar  that  has  been 
further  processed  through  bending  or 
coating.  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes.  The  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 


'  Section  A  of  the  questionnaire  requests  general 
information  concerning  a  company's  corporate 
structure  and  business  practices,  the  merchandise 
under  review  that  it  sells,  and  the  manner  in  which 
it  sells  that  merchandise  in  all  of  its  markets. 
Section  B  requests  a  complete  listing  of  all  home 
market  sales,  or,  if  the  home  market  is  not  viable, 
of  sales  in  the  most  appropriate  third-country 
market  (this  section  is  not  applicable  to  respondents 
in  non-market  economy  cases).  Section  C  requests 
a  complete  listing  of  U.S.  sales.  Section  D  requests 
information  on  the  cost  of  production  of  the  foreign 
like  product  and  the  constructed  value  of  the 
merchandise  under  review.  Section  E  requests 
information  on  further  manufacturing. 

'  The  petitioners  in  this  case  are  the  Rebar  Trade 
Action  Coalition  ("RTAC")  and  its  individual 
members. 


Verification 

As  provided  in  section  782(i)(3)  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act), 
we  verified  information  provided  by 
Liepajas  Metalurgs.  We  used  standard 
verification  procedures,  including  on- 
site  inspection  of  Liepajas  Metalurgs' 
facilities  and  examination  of  relevant 
sales  and  financial  records.  See 
Memorandum  from  Daniel  O'Brien  and 
Jim  Kemp,  International  Trade 
Compliance  Analysts,  to  Gary 
Taverman,  Director,  Office  5,  Re: 
Verification  of  the  Sales  and  Cost 
Responses  of  Joint  Stock  Company 
Liepaja  Metalurgs  in  the  First 
Administrative  Review  of  Steel  Concrete 
Reinforcing  Bars  from  Latvia,  dated  July 
30,  2003  (the  Verification  Report). 

Facts  Available 

When  responding  to  the 
questionnaire,  Liepajas  Metalurgs  did 
not  report  all  of  the  product 
characteristics  for  certain  home  market 
sales  made  by  its  affiliated  reseller, 
Armaturas  Servisa  Centrs  (ASC). 
Additionally,  Liepajas  Metalurgs  did  not 
report  certain  sales  of  merchandise  that 
Liepajas  Metalurgs  produced  but  which 
was  commingled  at  ASC's  warehouse 
with  incoming  rebar  produced  by  other 
companies  and  sold  by  ASC.  Finally,  we 
found  that  Liepajas  Metalurgs' 
calculation  of  home  market  ft^eight 
expense  was  unreliable  for  rebar 
shipments  fi-om  the  plant  to  the 
warehouse  and  shipments  from  Liepajas 
Metalurgs'  Riga  sales  office  (RSO)  to  the 
customer.  We  examined  these  issues 
closely  at  verification  and  foimd  that 
Liepajas  Metalurgs,  in  the  normal  course 
of  business,  did  not  maintain  the 
necessary  records  to  report  the  data  as 
requested  by  the  Department. 

With  regsuti  to  sales  of  merchandise 
conuningled  with  different 
manufacturers'  products,  we  found  that 
ASC  developed  a  system  to  identify  the 
producer  based  on  the  customer,  grade 
and  size  of  the  rebar,  and  location  of  the 
merchandise  in  inventory.  However, 
ASC  could  not  provide  documentation 
to  support  its  segregation  of  rebar  and 
acknowledged  that  even  by  this  method, 
the  company  was  unable  to  identify  the 
manufacturer  for  every  sale.  Concerning 
sales  of  merchandise  with  incomplete 
matching  characteristics,  we  found  that 
ASC  only  recorded  all  of  the  product 
characteristics  (/.e.  type  of  steel,  yield 
strength,  and  size)  of  its  merchandise 
when  a  customer  ordered  a  specific 
grade  of  rebar.  Therefore,  ASC  was 
unable  to  the  report  yield  strength,  and 
sometimes  size,  for  sales  where  no  such 
request  was  made  by  its  customers. 
Finally,  for  the  height  calculations  in 


question.  Liepajas  Metalurgs  could  not 
properly  document  the  type  of 
merchandise  shipped  (i.e.  rebar  or  other 
products)  and  the  quantity  relating  to 
the  height  invoices.  For  a  further 
discussion  of  these  issues,  seethe 
Verification  Report. 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782 
of  the  Act;  (C)  significantly  impedes  a 
proceeding  imder  this  title;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified  as 
provided  in  section  782(i)  of  the  Act,  the 
Department  shall,  subject  to  section 
782(d)  of  the  Act,  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title. 

In  applying  facts  otherwise  available, 
section  776(b)  of  the  Act  provides  that 
the  Department  may^se  an  inference 
adverse  to  the  interests  of  a  party  that 
has  failed  to  cooperate  by  not  acting  to 
the  best  of  its  ability  to  comply  with  the 
Department's  requests  for  iiiformation. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value  and 
Final  Negative  Critical  Circumstances: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil,  67  FR  55792,  55794- 
96  (August  30,  2002).  Adverse 
inferences  are  appropriate  "to  ensure 
that  the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully."  See 
Statement  of  Administrative  Action 
accompanying  the  Uruguay  Roimd 
Agreements  Act,  H.R.  Rep.  No.  103-316, 
(1994)  (SAA)  at  870.  Furthermore, 
"{alffirmative  evidence  of  bad  faith  on 
the  part  of  a  respondent  is  not  required 
before  the  Department  may  make  an 
adverse  inference."  See  Antidumping 
Countervailing  Duties:  Final  Rule,  62  FR 
27296,  27340  (May  19,  1997). 

In  this  case,  we  nave  foimd  that  an 
adverse  inference  is  not  appropriate  for 
Liepajas  Metalurgs  because  the 
company  acted  to  the  best  of  its  ability 
to  report  the  data  requested  by  the 
Department.  In  its  December  16,  2002, 
Section  B  response,  Liepajas  Metalurgs 
explained  that  ASC  had  some  sales  for 
which  it  did  not  track  the  necessary 
product  information.  Thereafter,  the 
company  answered  all  the  Department's 
supplemental  questions  on  this  issue.  At 
verification,  we  confirmed  the 
information  contained  in  Liepajas 
Metaluirgs'  responses  regarding  the  sales 
with  incomplete  product  information. 
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Likewise,  Liepajas  Metalurgs  attempted 
to  the  best  of  its  ability  to  identify  the 
manufactxirer  pf  all  of  ASC's  sales.  The 
company  developed  a  method  to 
accomplish  tips  task,  but,  as  we  found 
at  verificationi  due  to  ASC's  manner  of 
conducting  business,  it  had  no  means  to 
document  its  segregation  of  rebar  by 
producer.  ASC  opened  in  May  2002  and 
was  only  in  business  and  had  sales  for 
approximatelt  four  months  during  the 
POR.  During  this  time  frame,  ASC  was 
still  in  the  process  of  developing  a 
record  keeping  system  and  establishing 
routine  procedures  for  the  sales  process. 
At  verificatioii,  we  confirmed  that  ASC 
conducted  business  and  tracked  sales  in 
a  manner  that  did  not  provide  for  the 
proper  reporting  of  all  the  information 
requested  by  tfie  Department,  in  spite  of 
ASC's  best  efforts  to  do  so. 

Therefore,  we  preliminarily  determine 
that  Liepajas  Metalurgs  (and  its  affiliate, 
ASC)  acted  to  rthe  best  of  their  ability 
and  no  adverse  inference  is  warranted. 
Moreover,  we  expect  that  in  future 
reviews  ASC  will  have  had  sufficient 
time  to  establish  its  record  keeping 
procediues  in  [full  awareness  of  the 
Department's  Reporting  requirements. 
Thus,  the  Dep  irtment  will  expect  the 
company  to  pi  operly  report  the  source 
and  matching  characteristics  for  all  of 
its  home  mark  et  sales  and  failiue  to  do 
so  may  result  n  an  adverse  inference  in 
the  applicatio:  i  of  facts  available. 

Instead  of  ai  i  adverse  inference,  we 
have  applied  i  leutral  facts  available  in 
response  to  Li  spajas  Metalurgs'  inability 
to  provide  all  he  requested  information. 
For  purposes  i  )f  the  margin  calculation, 
we  were  able  1  o  find  an  identical  match 
at  the  same  le'  'el  of  trade  for  the  vast 
majority  of  Li(  pajas  Metaliugs'  U.S. 
sales  (ASC's  s;  jes  are  at  a  distinct  (more 
advanced)  lev  ;1  of  trade  than  Liepajas 
Metalurgs'  dir  jct  home  market  and  EP 
sales).  See  the  Level  of  Trade 
Adjustment  se  ction  below.  Since  we  do 
not  have  all  tli  e  information  pertaining 
to  ASC's  sales  we  caiuiot  determine 
whether  we  m  ay  have  found  "most 
similar"  matci  les  among  ASC's  sales,  if 
the  coinpany  kad  correctly  reported  all 
of  the  information.  Therefore,  rather 
than  attemptiilg  to  match  to  similar 
home  market  kales,  we  applied  neutral 
facts  available!  piu^uant  to  section 
776(a)(2)(D)  of  the  Act  and  compared 
the  U.S.  sales  with  no  identical  match 
to  constructed  value  (CV),  as  described 
in  the  Calculation  ofNonnal  Value 
Based  on  Constructed  Value  section  of 
this  notice. 

We  have  alajo  applied  a  neutral  facts 
available  adjustment  to  Liepajas 
Metalurgs'  hoi  ne  market  freight  expense 
calculated  on  shipments  from  the  plant 
to  the  warehoi  ise.  In  its  calculation. 


Liepajas  Metalurgs  combined  the  cost 
for  train  and  truck  shipments  into  one 
expense  allocated  over  all  sales  through 
the  RSO  or  ASC  warehouse.  At 
verification,  we  found  that  the 
component  of  the  expense  based  on 
truck  shipments  was  unreliable.  We 
found  that  in  spite  of  Liepajas 
Metalurgs'  best  effort  to  properly 
calculate  the  expense,  the 
documentation  available  to  Liepajas 
Metalurgs  did  not  provide  the  necessary 
information  to  do  so.  See  the 
Verification  Report  at  17.  Therefore,  we 
have  applied  neutral  facts  available 
pxu^uant  to  section  776(a)(2)(D)  of  the 
Act  and  relied  on  the  portion  of  the 
expense  based  on  train  freight  for  all 
shipments  to  the  RSO  or  ASC 
warehouses. 

While  we  found  similar  deficiencies 
with  the  calculation  of  freight  expense 
for  shipments  from  the  RSO  to  the 
customer,  we  concluded  that  the 
expense  calculated  by  the  RSO  was 
reasonable  when  compeired  to  other 
verified  and  properly  reported  freight 
expenses  incurred  by  Liepajas  Metalurgs 
to  the  same  or  similar  destinations. 
Therefore,  we  made  no  adjustment  to 
the  freight  expense  for  shipments  from 
the  RSO  to  the  customer. 

Fair  Value  Comparisons 

We  compared  the  EP  to  the  NV,  as 
described  in  the  Export  Price  and 
Normal  Value  sections  of  this  notice. 
We  first  attempted  to  compare 
contemporaneous  sales  of  products  sold 
in  the  United  States  and  comparison 
markets  that  are  identical  with  respect 
to  the  matching  characteristics. 
Pursuant  to  section  771(16)  of  the  Act, 
all  products  produced  by  the 
respondent  that  fit  the  definition  of  the 
scope  of  the  order  and  were  sold  in  the 
comparison  market  during  the  POR  fall 
within  the  definition  of  the  foreign  like 
product.  We  have  relied  on  three  criteria 
to  match  U.S.  sales  of  subject 
merchandise  to  comparison  market  sales 
of  the  foreign  like  product:  type  of  steel, 
yield  strength,  and  size.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  comparison  market,  we  compared 
U.S.  sales  to  sales  of  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  listed  above. 

Export  Price 

We  calculated  an  EP  for  all  of  Liepajas 
Metalurgs'  sales  because  the 
merchandise  was  sold  directly  by 
Liepajas  Metalurgs  to  the  first 
unaffiliated  purchaser  for  delivery  to  the 
United  States,  and  constructed  export 
price  (CEP)  was  not  otherwise 
warranted  based  on  the  facts  of  record. 
We  made  deductions  from  the  starting 


price  for  movement  expenses  in 
accordance  with  section  772(c)(2)(A)  of 
the  Act.  These  included  inland  freight 
and  domestic  brokerage  and  handling 
expenses. 

Normal  Value 

A.  Selection  of  Comparison  Markets 

Section  773(a)(1)  of  the  Act  directs 
that  NV  be  based  on  the  price  at  which 
the  foreign  like  product  is  sold  in  the 
home  market,  provided  that  the 
merchandise  is  sold  in  sufficient 
quantities  (or  value,  if  quantity  is 
inappropriate),  that  the  time  of  the  sales 
reasonably  corresponds 

to  the  time  of  the  sale  used  to 
determine  EP,  and  that  there  is  no 
particular  market  situation  that  prevents 
a  proper  comparison  with  the  EP.  The 
statute  contemplates  that  quantities  (or 
value)  will  normally  be  considered 
insufficient  if  they  are  less  than  five 
percent  of  the  aggregate  quantity  (or 
value)  of  sales  of  the  subject 
merchandise  to  the  United  States. 

We  foimd  that  Liepajas  Metalurgs  had 
a  viable  home  market  for  rebar.  As  such, 
Liepajas  Metalurgs  submitted  home 
market  sales  data  for  piuposes  of  the 
calcidation  of  NV. 

In  deriving  NV,  we  made  adjustments 
as  detailed  in  the  Calculation  of  Normal 
Value  Based  on  Home  Market  Prices 
section  below. 

B.  Cost  of  Production  Analysis 

Based  on  a  timely  allegation  filed  by 
the  petitioners,  we  initiated  a  COP 
investigation  of  Liepajas  Metalurgs  to 
determine  whether  sales  were  made  at 
prices  below  COP.  See  Memorandum 
From  Daniel  O'Brien,  International 
Trade  Compliance  Analyst,  to  Gary 
Taverman,  Director,  Office  5,  Re: 
Petitioners'  Allegation  of  Sales  Below 
the  Cost  of  Production  for  Liepajas 
Metalurgs,  dated  January  29,  2003. 

1.  Calculation  of  Cost  of  Production 

In  accordance  with  section  773(b)(3) 
of  the  Act.  we  calculated  the  weighted- 
average  COP,  by  model,  based  on  the 
sum  of  materials,  fabrication,  and 
general  and  administrative  (G&A) 
expenses.  We  relied  on  Liepajas 
Metaliugs'  submitted  COP  except  in  the 
specific  instances  noted  below,  where 
the  submitted  costs  were  not 
appropriately  quantified  or  valued.  See 
Memorandum  from  Daniel  O'Brien  and 
Jim  Kemp,  International  Trade 
Compliance  Analysts,  to  Constance 
Handley,  Program  Manager,  Re: 
Analysis  Memorandum  for  Joint  Stock 
Company  Liepajas  Metaliugs,  dated 
August  4.  2003  (the  Analysis 
Memorandum). 
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a.  We  revised  the  GStA  and  interest 
expense  factor  by  removing  packing 
expenses  bom  the  denominator  of 
Liepajas  Metalurgs'  original  calculation. 
Additionally,  we  removed  net  exchange 
rate  gains  and  losses  irom  G&A  and 
included  them  in  the  calculation  of  the 
financial  expense  factor. 

b.  We  recalculated  ASC's  reported 
expense  for  cutting  rebar. 

2.  Test  of  Comparison  Market  Sales 
Prices 

We  compared  the  adjusted  weighted- 
average  COP  for  Liepajas  Metaliugs  to 
its  home-market  sales  prices  of  the 
foreign  like  prpduct,  as  required  imder 
section  773(b)  of  the  Act,  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP  within  an 
.  extended  period  of  time  (i.e.,  a  period  of 
one  year)  in  substantial  quantities  and 
whether  such  prices  were  sufficient  to 
permit  the  recovery  of  all  costs  within 
a  reasonable  period  of  time. 

On  a  model-specific  basis,  we 
compared  the  revised  COP  to  the  home 
market  prices,  less  any  applicable 
movement  charges,  discoimts,  rebates, 
and  direct  and  indirect  selling  expenses. 

3.  Results  of  the  COP  Test 

We  disregarded  below-cost  sales 
where  (1)  20  percent  or  more  of  Liepajas 
Metalurgs'  sales  of  a  given  product  were 
made  at  prices  below  the  COP  and  such 
sales  were  made  within  an  extended 
period  of  time  in  substantial  quantities 
in  accordance  with  sections  773(b)(2)(B) 
and  (C)  of  the  Act,  and  (2)  based  on 
comparisons  of  price  to  weighted- 
average  COPs  for  the  POR,  we 
determined  that  the  below-cost  sales  of 
the  product  were  at  prices  which  woidd 
not  permit  recovery  of  all  costs  within 
a  reasonable  time  period,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act.  We 
found  that  Liepajas  Metaliurgs  made 
sales  below  cost  and  we  disregarded 
such  sales  where  appropriate. 

C.  Calculation  ofNonnal  Value  Based 
on  Comparison-Market  Prices 

We  determined  NV  for  Liepajas 
Metalurgs  as  follows.  We  made 
adjustments  for  any  differences  in 
packing  and  deducted  home  market 
movement  expenses  pursuant  to 
sections  773(a)(6)(A)  and  773(a)(6)(B)(ii) 
of  the  Act.  In  addition,  we  made 
adjustments  for  differences  in 
circumstances  of  sale  (COS)  piusuant  to 
section  773(a)(6)(C)(iii)  of  the  Act.  We 
made  COS  adjustments  for  Liepajas 
Metaliu^s's  EP  transactions  by 
deducting  direct  selling  expenses 
incurred  for  home  market  sales  (credit 
expenses)  and  adding  U.S.  direct  selling 
expenses  (credit  expenses).  We  made 


the  following  additional  adjustment  to 
the  calciilation  of  normal  value.  See  the 
Analysis  Memorandum. 

We  recalcidated  Liepajas  Metaliugs' 
and  ASC's  indirect  selling  expense 
calculation  to  incorporate  certain 
expenses  fotmd  at  verification. 

As  reported  in  its  December  16,  2002, 
Section  B  Questioimaire  Response 
(Section  B),  Liepajas  Metalurgs  made 
sales  of  "non-commercial  length"  rebar 
diuing  the  POR.  Liepajas  Metalurgs 
considers  the  merchandise 
corresponding  to  these  sales  to  be  a  "by- 
product from  production  of  commercial 
length"  rebar.  See  Section  B  at  B-6. 
Accordingly,  Liepajas  Metalurgs  sold 
the  non-commercial  length  products  at 
"salvage  value"  in  the  home  market. 
Therefore,  we  have  designated  the  non- 
commercial length  rebar  as  non-prime 
in  our  calculation  of  Liepajas  Metalurgs' 
antidumping  duty  margin.  We 
confirmed  at  verification  that  Liepajas 
Metaliugs  sold  no  such  merchandise  in 
the  U.S.  market. 

In  addition  to  these  adjustments,  we 
have  made  modifications  to  the 
calculation  of  normal  value  based  on  the 
facts  otherwise  available,  as  discussed 
in  the  Facts  Available  section  of  this 
notice. 

D.  Calculation  ofNonnal  Value  Based 
on  Constmcted  Value 

For  those  comparisons  with  no 
identical  matches,  we  compared  EP  to 
CV,  as  a  neutral  facts  available 
adjustment,  because  of  ASC's  inability 
to  report  all  of  the  sales  data  requested 
by  the  Department.  See  the  Facts 
Available  section  above.  Section  773(e) 
of  the  Act  provides  that  CV  shall  be 
based  on  the  sum  of  the  cost  of  materials 
and  fabrication  for  the  foreign  like 
product,  plus  amounts  for  selling,  G&A 
expenses,  profit,  and  U.S.  packing. 

We  calculated  CV  based  on  the 
methodology  described  in  the  COP 
section,  above.  In  accordance  with 
section  773(e)(2)(A)  of  the  Act,  we  used 
the  actual  amovmts  incurred  and 
reahzed  by  Liepajas  Metalurgs  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product,  in  the 
ordinary  course  of  trade,  for 
consiunption  in  the  comparison  market 
to  calculate  selling  expenses  and  profit. 
For  price-to-CV  comparisons,  we  made 
adjustments  to  CV  for  COS  differences, 
pursuant  to  section  773(a)(8)  of  the  Act. 
Specifically,  we  made  COS  adjustments 
by  deducting  direct  selling  expenses 
incurred  for  home  market  sales  (credit 
expenses)  and  adding  U.S.  direct  selling 
expenses  (credit  expenses). 


E.  Level  of  Ti%de  Adjustment 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  die  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  as  the  EP 
transaction.  The  NV  level  of  trade  is  that 
of  the  starting-price  sales  in  the 
comparison  market.  For  EP  sales,  the 
U.S.  level  of  trade  is  also  the  level  of  the 
starting-price  sale,  which  is  usually 
from  exporter  to  importer. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  EP 
transactions,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  tiade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
imder  section  773(a)(7)(A)  of  the  Act. 

In  implementing  these  principles  in 
this  administrative  review,  we  obtained 
information  from  Liepajas  Metalurgs 
about  the  marketing  stages  involved  in 
the  reported  U.S.  and  home  market 
sales,  including  a  description  of  the 
selling  activities  performed  by  the 
respondent  for  each  channel  of 
distribution.  In  identifying  levels  of 
trade  for  EP  and  home  market  sales  we 
considered  the  selling  functions 
reflected  in  the  starting  price  before  any 
adjustments. 

In  conducting  our  level-of-trade 
analysis  for  Liepajas  Metalui^gs,  we 
examined  the  specific  types  of 
customers,  the  channels  of  distribution, 
and  the  selling  practices  of  the 
respondent.  Generally,  if  the  reported 
levels  of  trade  are  the  same,  the 
functions  and  activities  of  the  seller 
should  be  similar.  Conversely,  if  a  party 
reports  levels  of  trade  that  are  different 
for  different  categories  of  sales,  the 
functions  and  activities  may  be 
dissimilar.  We  found  the  following. 

Liepajas  Metaliugs  reported  three 
channels  of  distribution  in  the  home 
market:  1)  direct  sales  by  Liepajas 
Metalurgs;  2)  sales  by  Liepajas 
Metalurgs'  RSO;  and  3)  sales  by  ASC.  In 
the  U.S.  market,  Liepajas  Metalurgs 
reported  one  channel  of  distribution: 
direct  sales  by  Liepajas  Metalurgs.  The 
company  reported  three  customer 
categories  in  the  home  market:  1) 
traders;  2)  end  users;  and  3)  service 
centers.  We  found  that  the  selling 
functions  performed  by  Liepajas 
Metalurgs  differed  significanUy  for 


48884 


Federal  Register /Vol.  68,  No.  158 /Friday,  August  15,  2003 /Notices 


home  market  Customers  d^ending  on 
the  channel  ot  distribution.  The 
activities  performed  by  ASC  and  the 
RSO  were  in  gteater  number  and  more 
advanced  than  those  provided  by 
Liepajas  Metaljurgs  on  direct  sales.  ASC 
and  RSO  both  [provided  selling 
functions  such  as  customer  negotiation, 
warehousing,  sorting,  repacking,  and 
freight  delivery,  while  Liepajas 
Metalurgs  on\i  negotiated  with 
customers  and  arranged  delivery  of  the 
product.  Therefore,  we  have 
preliminarily  determined  that  sales 
through  ASC  aind  RSO  are  at  the  same 
level  of  trade  ^d  Liepajas  Metaliugs' 
direct  sales  ar#  at  a  different  level  of 
trade  in  the  hcKne  market. 


Liepajas  Metalurgs  has  reported  one 
ciistomer  category  in  the  U.S.  market: 
traders.  In  comparing  EP  sales  to  the 
direct  sales  in  the  home  market  sales, 
we  found  that  the  selling  functions 
performed  by  Liepajas  Metalurgs  for  its 
direct  customers  and  channels  of 
distribution  were  very  similar  in  the 
U.S.  and  Latvian  markets.  For  U.S.  sales, 
Liepajas  Metalurgs  conducts 
negotiations  with  the  traders  and 
arranges  delivery  to  the  port.  Therefore, 
we  concluded  that  the  ET*  and  home 
market  direct  sales  were  made  at  the 
same  level  of  trade.  Since  Liepajas 
Metalurgs'  direct  home  market  and  U.S. 
sales  are  at  the  same  level  of  trade,  and 
RSO's  and  ASC's  home  market  sales  are 
at  a  more  advanced  level  of  trade  and 


a  consistent  pattern  of  price  differences 
exist,  we  have  preliminarily  determined 
that  a  level  of  trade  adjustment  is 
warranted. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act,  based  on  exchange 
rates  in  effect  on  the  date  of  the  U.S. 
sale,  as  certified  by  the  Federal  Reserve 
Bank. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  margin 
exists  for  the  period  January  30,  2001, 
through  August  31,  2002: 


Producer 


Weighted-Average  Margin  (Percentage) 


Joint  Stock  Company  Liepajas  Metalurgs 


0.87 


The  Deparhient  will  disclose 
calculations  performed  in  accordance 
with  19  CFR  351.224(b).  An  interested 
party  may  request  a  hearing  within  30 
days  of  publication  of  these  preliminary 
results.  See  19|CFR  351.310(c).  Any 
hearing,  if  requested,  will  be  held  44 
days  after  the  ^ate  of  publication,  or  the 
first  working  day  thereafter.  Interested 
parties  may  supmit  case  briefs  and/or 
written  conunints  no  later  than  30  days 
after  the  date  cif  publication  of  these 
preliminary  re$iilts.  Rebuttal  briefs  and 
rebuttals  to  wiftten  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  maw  be  filed  no  later  than  37 
days  after  the  date  of  publication. 
Parties  who  supmit  arguments  are 
requested  to  submit  with  the  argument 
(1)  a  statement  of  the  issue, 

(2)  a  brief  summary  of  the  argument, 
and  (3)  a  table  of  authorities.  Further, 
the  parties  submitting  written  comments 
should  provide  the  Department  with  an 
additional  cop(y  of  the  public  version  of 
any  such  comiients  on  diskette.  The 
Department  will  issue  the  final  results 
of  this  adminiitrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  ill  any  such  comments, 
within  120  da]  's  of  publication  of  these 
preliminary  re  suits. 

Assessment 

Upon  completion  of  this 
administrative  review,  pursuant  to  19 
CFR  351.212(t ),  the  Department  will 
calculate  an  assessment  rate  on  all 
appropriate  eijtries.  We  will  calculate 
importer-specific  duty  assessment  rates 
on  the  basis  ol  the  ratio  of  the  total 
amoimt  of  antidumping  duties 
calculated  for  the  examined  sales  to  the 
total  entered  value  of  the  examined 


sales  for  that  importer.  Since  the 
delivery  terms  for  all  of  Liepajas 
Metaliurgs*  U.S.  sales  were  FOB  Latvian 
seaport,  we  will  calculate  entered  value 
using  the  gross  unit  price  reported  in 
the  U.S.  sales  database.  Where  the 
assessment  rate  is  above  de  minimis,  we 
will  instruct  the  BCBP  to  assess  duties 
on  all  entries  of  subject  merchandise  by 
that  importer. 

Cash  Deposit  Requirements 

The  loUowing  deposit  rates  will  be 
effective  upon  publication  of  the  final 
results  of  this  administrative  review  for 
all  shipments  of  rebar  from  Latvia 
entered,  or  withdrawn  ft-om  warehouse, 
for  consumption  on  or  after  the 
publication  date,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  listed  above  for  Liepajas  Metalurgs 
will  be  the  rate  established  in  the  final 
results  of  this  review,  except  if  a  rate  is 
less  than  0.5  percent,  and  therefore  de 
minimis,  the  cash  deposit  will  be  zero; 
(2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  less-than- 
fair-value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  review 
conducted  by  the  Department,  the  cash 
deposit  rate  will  be  17.21  percent,  the 
"All  Others"  rate  established  in  the 
LTFV  investigation.  These  cash  deposit 
requirements,  when  imposed,  shall 


remain  in  effect  luitil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entities  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  August  4.  2003. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Grant  Aldonas, 

Undersecretary. 

[FR  Doc.  03-21058  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

The  Research  Foundation  of  the  State 
University  of  New  York;  Notice  of 
Decision  on  Application  for  Duty-Free 
Entry  of  Scientific  Instrument 

This  decision  is  made  piusuant  to 
Section  6(c)  of  the  Educational, 
Scientific,  and  Cultvual  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  a.m.  and  5  p.m.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
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Court  Building,  1099  14th  Street,  NW., 
Washington,  DC. 

Docket  Number:  03-030. 

Applicant:  The  Research  Foimdation 
of  the  State  University  of  New  York, 
Buffalo,  NY  14260. 

Instrument:  Scanning  Near-field 
Optical  Microscope,  Model 
AlphaSNOM. 

Manufacturer:  Wissenschaftliche 
Instnmiente  und  Technologic  GmbH, 
Germany. 

Intended  Use:  See  notice  at  68  FR 
42007,  July  16,  2003. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactured  in  the  United  States. 

Reasons:  The  foreign  instnunent 
provides:  (1)  Easy  switching  between  3 
types  of  microscopy  (scanning  near-field 
optical,  confocal  and  atomic  force) 
without  moving  the  sample,  (2)  50  nm 
resolution  and  (3)  optimal  flexibility  for 
operation  in  a  multi-user  environment. 
The  National  Institutes  of  Health 
advised  in  its  memorandum  of  July  21, 
2003  that  (1)  these  capabilities  are 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  instrument  which  is  being 
manufactiu^d  in  the  United  States. 

Gerald  A.  Zerdy, 

Program  Manager.  Statutory  Import  Programs 
Staff. 

[FR  Doc.  03-20934  Filed  8-14-03;  8:45  am] 

BILLING  COOE  3S1(M>S-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Visiting  Committee  on  Advanced 
Technology 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Visiting  Committee  on  Advanced 
Technology,  National  Institute  of 
Standards  and  Technology  (NIST).  will 
meet  Tuesday,  September  9,  2003,  fi-om 
8:25  a.m.  to  5:30  p.m.  and  Wednesday, 


September  10,  2003,  from  8:15  a.m.  to 
Noon.  The  Visiting  Committee  on 
Advanced  Technology  is  composed  of 
thirteen  members  appointed  by  the 
Director  of  NIST;  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development,  engineering, 
labor,  education,  management 
consulting,  environment,  and 
international  relations.  The  purpose  of 
this  meeting  is  to  review  and  make 
recommendations  regarding  general 
policy  for  the  Institute,  its  organization, 
its  budget,  and  its  programs  Within  the 
fiamework  of  applicable  national 
policies  as  set  forth  by  the  President  and 
the  Congress.  The  agenda  will  include  a 
NIST  Update,  Remarks  by  the  Acting 
Deputy  Director  and  Acting  Chief  of 
Staff  on  Goals  and  Priorities,  a  Boulder 
Update,  The  New  Office  of  the  CIO,  an 
Overview  of  NRC  Board  on  Assessment 
FY  2002  Evaluation  of  NIST  Labs, 
laboratory  tours.  Time  and  Frequency 
Measurements  and  Standards  and 
Quantum  Measiu^ments  and  Standards. 
Discussions  scheduled  to  begin  at  8:25 
a.m.  and  to  end  at  9  a.m.,  on  September 
9,  and  to  begin  at  8:15  a.m.  and  to  end 
at  9  a.m.  and  to  begin  at  9:45  a.m.  and 
to  end  at  noon  on  September  10,  2003, 
on  the  NIST  budget,  planning 
information  and  feedback  sessions  will 
be  closed.  Agenda  may  change  to 
accommodate  Committee  business. 
Final  agenda  will  be  posted  on  Web  site. 
All  visitors  to  the  National  Institute  of 
Standards  and  Technology  site  will 
have  to  pre-register  to  be  admitted. 
Please  submit  your  name,  time  of 
arrival,  e-mail  address  and  phone 
number  to  Carolyn  Peters  no  later  than 
Thiusday,  September  4,  2003,  and  she 
will  provide  you  with  instructions  for 
admittance.  Ms.  Peter's  e-mail  address  is 
carolyn.peters@nist.gov  and  her  phone 
number  is  (301)  975-5607. 
DATES:  The  meeting  will  convene 
September  9,  2003  at  8:25  a.m.  and  will 
adjourn  at  Noon  on  September  10.  2003. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Radio  Building,  Room  1107  (seating 
capacity  60,  includes  35  participants),  at 
NIST,  Boulder,  Colorado.  Please  note 
admittance  instructions  under  SUMMARY 
paragraph. 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroljm  J.  Peters,  Visiting  Committee  on 
Advanced  Technology,  Nationeil 
Institute  of  Standards  and  Technology, 
Gaithersburg,  Maryland  20899-1004, 
telephone  number  (301)  975-5607. 
SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
February  25,  2003,  that  portions  of  the 
meeting  of  the  Visiting  Committee  on 


Advanced  Technology  which  deal  with 
discussion  of  sensitive  budget  and 
planning  information  that  would  cause 
harm  to  third  parties  if  publicly  shared 
be  closed  in  accordance  with  Section 
10(d)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  app.  2. 

Dated:  August  8,  2003. 
Arden  L.  Bement,  Jr.,     , 
Director. 
[FR  Doc.  03-20859  Filed  8-14-03;  8:45  am] 

BILUNG  COOE  3510-1»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080803B] 

North  Pacific  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council's  (Coimcil)  Gulf  of 
Alaska  (GOA)  and  Bering  Sea/ Aleutian 
Islands  (BS/AI)  groundfish  plan  teams 
will  meet  in  Seattie,  WA. 
DATES:  The  meetings  will  be  held  on 
September  8-1 1 ,  2003 . 
ADDRESSES:  The  meetings  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  N.E.,  Bldg.  4. 
Room  2076  (BS/AI  Plan  Team)  and 
Room  2039  (GOA  Plan  Team),  Seattie, 
WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
DiCosimo,  North  Pacific  Fishery 
Management  Council;  telephone:  907- 
271-2809. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  will  begin  at  1  p.m.  on 
Monday,  September  8,  and  continue 
through  Thiusday  September  1 1 .  The 
plem  teams  will  review  available  stock 
assessments  and  catch  statistics  for  Gulf 
of  Alaska  and  Bering  Sea/ Aleutian 
Islands  groundfish  fisheries,  review 
methodology  for  and  adopt  overfishing 
level  and  available  biological  catch 
projections  for  preliminary  2004 
groundfish  fisheries,  review  draft 
ecosystem  chapter,  review  draft 
ecosystem  assessment  chapter,  and 
review  other  potential  Council  actions 
on  management  on  non-target 
groundfish  and  the  total  allowable  catch 
setting  process. 
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Although  nan-emergency  issues  not 
contained  in  ttiis  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  no  t  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  tp  those  issues  specifically 
identified  in  tliis  notice  and  any  issues 
arising  after  pi  iblication  of  this  notice 
that  require  ei  lergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accoi  unodations 

These  meeti  Qgs  are  physically 
accessible  to  j  eople  with  disabilities. 
Requests  for  si  gn  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Benidxen. 
907-271-280? ,  at  least  5  working  days 
prior  to  the  mi  seting  date. 

Dated:  Augus  8,  2003.  ^ 

Richard  W.  Sur  li. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  Natio  ml  Marine  Fisheries  Service. 

[FR  Doc.  03-20!  18  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  3S1(-22-S 


■NT* 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary  of  Defense 

Establishment  of  the  Defense  Advisory 
Board  for  Employer  Support  of  the 
Guard  and  Reserve 

AGENCY:  Department  of  Defense. 
ACTION:  Notica  of  establishment. 


SUMMARY:  The!  Defense  Advisory  Board 
for  Employer  Support  of  the  Guard  and 
Reserve  (ESGR)  is  being  established  in 
consonance  with  the  public  interest  and 
in  accordance|with  the  provisions  of 
Pub.  L.  92-46 J,  the  "Federal  Advisory 
Committee  Act,"  title  5  U.S.C, 
Appendix  2. 1  he  ESGR  will  provide 
advice  to  the  i  lecretary  of  Defense  about 
issues  concerning  Reservists  and  their 
civilian  employers,  to  include 
recommending  policies  and  priorities 
for  employer  support  actions  and 
programs. 

The  board  will  be  composed  of  a 
national  crossisection  of  industry, 
public  and  private  sector  leaders  whose 
understanding  of  employer  issues,  as 
they  are  affected  by  employee 
membership  in  the  guard  and  reserve, 
will  serve  as  at  foundation  for  providing 
input  and  recommendations  to  the 
Secretary  of  Defense  on  guard  and 
reserve  emplolyment  issues  of  public 
and  private  ei  iployers. 


FOR  FURTHER  INFORMATIOM  CONTACT: 

Contact  Mr.  Michael  E.  Naylon,  703- 
696-1386. 

Dated:  August  11.  2003. 
Patricia  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[PR  Doc.  03-20868  Filed  8-14-03;  8:45  am) 

BILUNG  CODE  S001-08-M 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Manual  for  Courts-Martial;  Proposed 
Amendments 

AGENCY:  Joint  Service  Committee  on 
Military  Justice  (JSC). 
ACTION:  Notice  of  Proposed 
Amendments  to  the  Manual  for  Coiuls- 
Martial,  United  States  (2002  ed.)  and 
Notice  of  Public  Meeting. 

SUMMARY:  The  Department  of  Defense  is 
considering  recommending  changes  to 
the  Manual  for  Courts-Martial,  United 
States  (2002  ed.)  (MCM).  The  proposed 
changes  constitute  the  2003  annual 
review  required  by  the  MCM  and  DoD 
Directive  5500.17,  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  (JSC)  on  Military  Justice," 
May  3,  2003.  The  proposed  changes 
concern  the  rules  of  procediu-e  and 
evidence  and  the  punitive  articles 
applicable  in  trials  by  courts-martial. 
These  proposed  changes  have  not  been 
coordinated  within  the  Department  of 
Defense  under  DoD  Directive  5500.1, 
"Preparation  and  Processing  of 
Legislation,  Executive  Orders, 
Proclamations,  and  Reports  and 
Comments  Thereon."  May  21,  1964,  and 
do  not  constitute  the  official  position  of 
the  Department  of  Defense,  the  Military 
Departments,  or  any  other  Government 
agency. 

This  notice  also  sets  forth  the  date, 
time  and  location  for  the  public  meeting 
of  the  JSC  to  discuss  the  proposed 
changes. 

This  notice  is  provided  in  accordance 
with  DoD  Directive  5500.17,  "Role  and 
Responsibilities  of  the  Joint  Service 
Committee  (JSC)  on  Military  Justice," 
May  3,  2003.  This  notice  is  intended 
only  to  improve  the  internal 
management  of  the  Federal  Government. 
It  is  not  intended  to  create  any  right  or 
benefit,  substantive  or  procedural, 
enforceable  at  law  by  any  party  against 
the  United  States,  its  agencies,  its 
officers,  or  any  person. 

In  accordance  with  paragraph  III.B.4 
of  the  Internal  Organization  and 
Operating  Procedures  of  the  JSC,  the 
committee  also  invites  members  of  the 


public  to  suggest  changes  to  the  Manual 
for  Courts-Martial  in  accordance  with 
the  described  format. 
DATES:  Comments  on  the  proposed 
changes  must  be  received  no  later  than 
October  31,  2003  to  be  assiued 
consideration  by  the  JSC.  A  public 
meeting  will  be  held  on  October  1,  2003 
at  11  a.m.  in  Room  808,  1501  Wilson 
Boulevard,  Rosslyn,  VA  22209-2403. 
ADDRESSES:  Comments  on  the  proposed 
changes  should  be  sent  to  Lieutenant 
Commander  James  Carsten,  Office  of  the 
Judge  Advocate  General,  716  Sicard  St. 
SE.,  Suite  1000,  Washington,  DC  20374- 
5047. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  James  Carsten, 
Executive  Secretary,  Joint  Service 
Committee  on  Military  Justice,  Office  of 
the  Judge  Advocate  General,  716  Sicard 
St.  SE.,  Suite  1000,  Washington,  DC 
20374-5047,  (202)  685-7298,  (202)  685- 
7687  fax. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  amendments  to  the  MCM  are 
as  follows: 

Amend  the  Discussion  section  of  Part 
I  (Preamble)  by  twice  replacing  the  word 
"Transportation"  with  the  words 
"Homeland  Security." 

Amend  Discussion  section  following 
R.C.M.  103(19),  Definition  for  10  U.S.C. 
801(1)  by  replacing  the  phrase  "the 
General  Counsel  of  the  Department  of 
Transportation"  with  the  phrase  "an 
official  designated  to  serve  as  Judge 
Advocate  General  of  the  Coast  Guard  by 
the  Secretary  of  Homeland  Security. 

(Note:  The  Secretary  of  Homeland  Security 
has  designated  the  Chief  Counsel,  U.S.  Coast 
Guard,  to  serve  as  the  Judge  Advocate 
General  of  the  Coast  Guard.]" 

Amend  R.C.M.  201(e)(2)(B)  by  adding 
the  word  "general"  before  "courts- 
martial"  and  inserting  the  following  at 
the  end  thereof: 

"assigned  or  attached  to  a  combatant 
command  or  joint  command." 

Amend  R.C.M.  201(e)(2)(C),  inserting 
the  phrase  "assigned  or  attached  to  a 
joint  command  or  joint  task  force," 
immediately  before  the  words  "under 
regulations  which  the  superior 
command  may  prescribe." 

Amend  the  Analysis  accompanying 
R.C.M.  201(e)(2)  by  inserting  the 
following  paragraph: 

"200 Amendment:  Subsections 

(e)(2)(B)  and  (C)  were  revised  to  clarify 
that  the  reciprocal  jurisdiction  authority 
of  joint  conunanders  designated  in 
either  subsections  (A),  (B),  or  (C),  is 
limited.  This  limitation  is  intended  to 
preclude  a  joint  commander  from 
convening  courts  upon  members  who 
are  not  assigned  or  attached  to  a  joint 
command." 
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Amend  R.C.M.  201(e)(3)  by  inserting 
the  following  immediately  after  the 
words  "armed  force": 
"using  the  implementing  regulations 
and  procedures  prescribed  by  the 
Secretary  concerned  of  the  military 
service  of  the  accused," 

Amend  the  Analysis  accompanying 
R.C.M.  201(e)(3)  by  inserting  the 
following  paragraph: 

"200 Amendment:  This  rule  clarifies 

that  when  a  service  member  is  tried  by 
a  coiul-martial  convened  by  a 
combatant  or  joint  conunander,  the 
implementing  regulations  and 
procedures  of  the  service  to  which  the 
accused  is  a  member  shall  apply." 

Amend  R.C.M.  201(e)(4)  by  adding  the 
words  "member,  or  counsel"  after  the 
words  "military  judge." 

Amend  the  Analysis  accompanying 
R.C.M.  201(e)(4)  by  inserting  the 
following  paragraph: 

"200    Amendment:  Subsection  (e)(4) 
was  amended  to  clarify  that  members 
and  counsel  from  different  services  may 
be  detailed  to  a  court-martial  convened 
by  a  combatant  or  joint  commander." 

Amend  the  Discussion  following 
R.C.M.  201(e)(7)(B)  by  adding  tiiis 
sentence  to  the  beginning  of  the 
Discussion: 

"As  to  the  authority  to  convene 
coiuts-martial,  see  R.C.M.  504." 

Amend  R.C.M.  503(a)(3)  by  inserting 
an  "s"  to  the  word  "court"  of  the  term 
"court-martial." 

Amend  R.C.M.  503(b)(3)  by  inserting 
",  a  combatant  command  or  joint 
command"  after  the  words  "A  military 
judge  from  one  armed  force  may  be 
detailed  to  a  court-martial  convened  in 
a  different  armed  force". 

Amend  the  Analysis  accompanying 
R.C.M.  503(b)(3)  by  inserting  the 
following  paragraph: 

" 200_Amendinent:  Subsection  (b)(3) 
was  amended  to  clarify  that  a  military 
judge  bova  any  service  may  be  detailed 
to  a  coiut-martial  convened  by  a 
combatant  or  joint  commander." 

Amend  R.C.M.  503(c)(3)  by  inserting 
the  phrase  ",  a  combatant  command  or 
joint  command"  after  the  words  "A 
person  from  one  armed  force  may  be 
detailed  to  serve  as  counsel  in  a  court- 
martial  in  a  different  armed  force". 

Amend  the  Analysis  accompanying 
R.C.M.  503(c)(3)  by  inserting  the 
following: 

"200 Amendment:  Subsection  (c)(3) 

was  amended  to  clarify  that  counsel 
from  any  service  may  be  detailed  to  a 
coiut-martial  convened  by  a  combatant 
or  joint  commander." 

Amend  R.C.M.  504(b)(2)(A)  by 
inserting  the  following  at  the  end 
thereof: 


"A  subordinate  joint  command  or 
joint  task  force  is  ordinarily  considered 
to  be  'separate  or  detached.' " 

Amend  R.C.M.  504(b)(2)(B)  by 
inserting  the  following  as  a  third 
element  thereof: 

"(iii)  In  a  combatant  command  or 
joint  command,  by  the  officer  exercising 
general  court-martial  jurisdiction  over 
the  command." 

Amend  the  Analysis  accompanying 
R.C.M.  504(b)(2)(B)  by  inserting  die 
following  paragraph: 

"200 Amendment:  Subsection 

(b)(2)(B)  was  amended  to  clarify  those 
authorized  to  determine  when  a  unit  is 
'separate  or  detached.' " 

Amend  R.C.M.  912(f)(4)  by  deleting 
the  entirety  of  the  fifth  sentence  and 
inserting  the  following  words 
immediately  after  the  words  "When  a 
challenge  for  cause  has  been  denied"  in 
the  foiuth  sentence: 
"the  successful  use  of  a  peremptory 
challenge  by  either  party,  excusing  the 
challenged  member  from  further 
participation  in  the  coiurt-martial,  shall 
preclude  further  consideration  of  the 
challenge  of  that  excused  member  upon 
later  review.  Further," 

Amend  the  Analysis  to  R.C.M. 
912(f)(4)  by  inserting  the  following 
paragraph: 

"200 Amendment:  This  rule  change 

is  intended  to  conform  military  practice 
to  federal  practice  and  limit  appellate 
litigation  when  the  challenged  panel 
member  could  have  been  peremptorily 
challenged  or  actually  did  not 
participate  in  the  trial  due  to  a 
peremptory  challenge  by  either  party. 
This  amendment  is  consistent  with  the 
President's  lawful  authority  to 
promulgate  a  rule  that  would  result  in 
placing  before  the  accused  the  hard 
choice  faced  by  defendants  in  federal 
district  courts — ^to  let  the  challenged 
juror  sit  on  the  case  and  challenge  the 
nUing  on  appeal  or  to  use  a  peremptory 
challenge  to  remove  the  juror  and 
ensure  an  impartial  jiuy.  See  United 
States  V.  Miles,  58  M.J.  192  (C.A.A.F. 
2003);  United  States  v.  Wiesen,  56  M.J. 
172  (C.A.A.F.  2001).  petition  for 
reconsideration  denied,  57  M.J.  48 
(C.A.A.F.  2002);  United  States  v. 
Annstrong,  54  M.J.  51  (C.A.A.F.  2000). 

Amend  R.C.M.  1004(c)(10)  by  deleting 
the  words  "death  is  authorized  luider 
the  law  of  war  for  the  offense"  and 
replacing  with  the  words  "the  violation 
constitutes  a  grave  breach  of  the  law  of 
war." 

Insert  the  following  Discussion  to 
accompany  R.C.M.  1004(c)(10): 

"Grave  breaches  of  the  laws  and 
customs  of  war  are  defined  by  the  1949 
Geneva  Conventions  and  customary 


international  law.  For  the  definition  of 
what  may  constitute  a  grave  breach  see 
The  First  Geneva  Convention,  Aug.  12, 
1949,  art.  50,  6  U.S.T.  3114,  T.I.A.S. 
3362;  The  Second  Geneva  Convention, 
Aug.  12, 1949,  art.  51.  6  U.S.T.  3217, 
T.I.A.S.  3363;  The  Third  Geneva 
Convention.  Aug.  12, 1949,  art.  130,  6 
U.S.T.  3316,  T.LA.S.  3364;  and  The 
Fourth  Geneva  Convention,  Aug.  12, 
1949,  art.  147,  6  U.S.T.  3516,  T.I.A.S. 
3365." 

Amend  the  Analysis  accompanying 
R.C.M.  1004(c)(10)  by  inserting  die 
following  paragraph: 

.  "200__Amendment;  Subsection 
(c)(10)  was  amended  to  clarify  which 
law  of  war  violations  may  subject  the 
accused  to  capital  punishment." 

Amend  R.C.M.  1301(a)  by  inserting 
the  following  after  the  second  sentence: 

"Simimary  coxuls-martial  shall  be 
conducted  in  accordance  with  the 
regulations  of  the  military  service  to 
which  the  accused  belongs." 

Amend  the  Analysis  accompanying 
R.C.M.  1301(a)  by  inserting  the 
following  paragraph: 

"200 Amendment:  Subsection  (a) 

was  amended  to  clarify  that  summary 
courts-martial  convened  by  a  combatant 
or  joint  commander  are  to  be  conducted 
in  accordance  with  the  implementing 
regulations  and  procedures  of  the 
service  to  which  the  accused  is  a 
member." 

Amend  M.R.E.  317(b)  replacing  the 
word  "Transportation"  with  the  words 
"Homeland  Security." 

Amend  the  Analysis  to  M.R.E.  317(b) 
by  replacing  the  word  "Transportation" 
with  the  words  "Homeland  Security." 

Amend  the  Analysis  to  M.R.E. 
801(d)(1)(B)  by  substituting  die 
following  therefor: 

"Rule  801(d)(1)(B)  makes  admissible 
on  the  merits  a  statement  consistent 
with  the  in-court  testimony  of  the 
witness  and  'offered  to  rebut  an  express 
or  implied  charge  against  the  declarant 
of  recent  fabrication  or  improper 
influence  or  motive.'  Unhke  Ride 
801(d)(1)(A),  which  addresses  prior 
inconsistent  statements  given  under 
oath,  the  earlier  consistent  statement 
need  not  have  been  made  under  oath  or 
at  any  type  of  proceeding. 

Rule  801(d)(1)(B)  provides  in 
pertinent  part  that  a  statement  is  not 
hearsay  if  the  declarant  testifies  at  the 
trial  or  hearing  and  is  subject  to  cross- 
examination  concerning  the  statement, 
and  the  statement  is  consistent  with  the 
declarant's  testimony  and  is  offered  to 
rebut  an  express  or  implied  charge 
against  the  declarant  of  recent 
fabrication  or  improper  influence  or 
motive.  The  court  has  interpreted  the 
rule  to  require  that  a  prior  statement. 


48888 


Federal  Register/Vol.  68,  No.  158/Friday,  August  15,  2003/Notices 


admitted  as  substantive  evidence, 
precede  einy  motive  to  fabricate  or 
improper  influence  that  it  is  offered  to 
rebut.  Unit^  States  v.  Allison.  49  M.J. 
54  (C.A.A.fJ  1998).  Where  multiple 
motives  to  fibricate  or  multiple 
improper  influences  are  asserted,  the 
statement  nied  not  precede  all  such 
motives  or  inferences,  but  only  the  one 
it  is  offered  |o  rebut.  United  States  v. 
Faison.  49  Kf  .J.  59  (C.A.A.F.  1998).  This 
interpretaticin  of  the  rule  is  consistent 
with  the  Supreme  Court's  decision  in 
Tomev.  United  States,  513  U.S.  150 


(1995)." 

Delete  the 

Delete  the 
804(b)(5). 

Insert  the 
M.R.E.  807: 

"MRE  807 


exception  to 
contained  in 
804(b)(5). 
"The  Rule 


Analysis  to  M.R.E.  803(241. 
Analysis  to  M.R.E. 

bllowing  Analysis  for 


was  adopted  on  30  May 
1998  without  change  from  the  Federal 
Rule  and  rej  resents  the  residual 

the  hearsay  rule  formerly 
MRE  803(24)  and  MRE 


strikes  a  balance  between 
the  general  |  lolicy  behind  the  Rules  of 
Evidence  of  permitting  admission  of 
probative  and  reliable  evidence  and  the 
congressional  intent  that  'that  the 
residual  hea  rsay  exceptions  will  be  used 
very  rarely,  i  ind  only  in  exceptional 
circumstances.'  S.  Rep.  No.  1277,  93d 
Cong.,  2d  Sess..  reprinted  in  1974  U.S. 
Code  Cong.  It  Admin.  News  7051,  7066. 
MRE  807"rettresents  the  acceptance  of 
the  so-called  'catch-all'  or  'residual' 
exception  to  the  hearsay  rule.  Because 
of  the  Constitutional  concerns 
associated  w  ith  hearsay  statements,  the 
courts  have  >laced  specific  foundational 
requirement ;  in  order  for  residual 
hearsay  to  ba  admitted.  See  United 
States  v.  Hater,  49  M.J.  72  (C.A.A.F. 
1998).  These  requirements  are: 
necessity,  miteriality,  reliability,  and 
notice. 

"The  necessity  prong  'essentially 
creates  a  "b«st  evidence"  requirement.' 
United  State  s  v.  Kelley.  45  M.J.  275 
(C.A.A.F.  19  96)  (citing  Larez  v.  City  of 
Los  Angeles,  946  F.2d  630,  644  (9th  Cir. 
1991)).  Coujiled  with  the  rule's 
materiality  t  equirement,  necessity 
represents  aj  i  important  fact  that  is  more 
than  marginal  or  inconsequential  and  is 
in  furtherance  of  the  interests  of  justice 
and  the  general  purposes  of  the  rules  of 
evidence.  See  United  States  v.  Gonzalez, 
2003  CCA  lixis  57  (A.F.Ct.Crim.App. 
2003). 

"In  order  to  fulfill  the  reliability 
condition,  tie  proponent  of  the 
statement  must  demonstrate  that  the 
statement  h<  ,s  particularized  guarantees 
of  trustwort!  liness  as  shown  from  the 
totality  of  th  B  circiunstances.  Idaho  v. 
Wright,  497  |U.S.  805  (1990).  The  factors 


siUTOunding  the  taking  of  the  statement 
£ind  corroboration  by  other  evidence 
should  be  examined  to  test  the 
statement  for  trustworthiness.  The  Court 
of  Appeals  for  the  Armed  Forces  has 
held  that  the  Supreme  Court's 
prohibition  against  bolstering  the 
indicia  of  reliability  under  a  Sixth 
Amendment  analysis  does  not  apply  to 
a  residual  hearsay  analysis.  Therefor,  in 
addition  to  evidence  of  the 
circumstances  surrounding  the  taking  of 
the  statement,  extrinsic  evidence  can  be 
considered.  United  States  v.  McGrath, 
39  M.J.  158  (C.M.A.  1994)." 

Amend  Part  IV,  Punitive 'Articles, 
para.  16(c)(1)(a)  by  replacing  the  word 
"Transportation"  with  the  words 
"Homeland  Security." 

Amend  Part  V,  Nonjudicial 
Punishment  Procedure,  paragraph  1(h), 
by  renaming  existing  paragraph  1(h)  to 
l(i)  and  inserting  the  following  new 
paragraph  1(h): 

(h)  "Applicable  standards.  Unless . 
otherwise  provided,  the  service 
regulations  and  procedures  of  the 
servicemember  shall  apply." 

Amend  the  Analysis  section  of  Part  V, 
Nonjudicial  Punishment  Procedure, 
paragraph  1(h),  by  renaming  it 
paragraph  l(i)  and  inserting  the 
following  as  peiragraph  1(h): 

" 200_Amendment:  Subsection  (h)  is 
new.  This  subsection  was  added  to 
clarify  that  nonjudicial  punishment 
proceedings  conducted  in  a  combatant 
or  joint  command  are  to  be  conducted 
in  accordance  with  the  implementing 
regulations  and  procedures  of  the 
service  to  which  the  accused  is  a 
member." 

Amend  Part  V,  Nonjudicial 
Pimishment  Procedure,  paragraph  2(a) 
by  deleting  "Unless  otherwise"  and 
replacing  with  "As." 

Amend  Part  V,  Nonjudicial 
Punishment  Procedure,  paragraph  2(a) 
by  inserting  the  following  after  the 
second  sentence: 

"Commander  includes  a  commander 
of  a  joint  command." 

Amend  Part  V,  Nonjudicial 
Punishment  Procedure,  paragraph  2(a) 
by  inserting  the  phrase  "of  a 
commander"  in  the  third  sentence  after 
the  words  "the  authority." 

Amend  the  Analysis  accompanying 
Part  V,  Nonjudicial  Punishment 
Procedure,  paragraph  2  by  inserting  the 
following  paragraph: 

" 200    Amendment:  Subsection  (2) 
was  amended  to  clarify  the  authority  of 
the  commander  of  a  joint  command  to 
impose  nonjudicial  punishment  upon 
service  members  of  the  joint  command." 

Amend  Part  V,  Nonjudicial 
Punishment  Procediues,  paragraph  7(e), 


by  replacing  the  word  "Transportation" 
with  the  words  "Homeland  Security." 

Delete  Appendix  3.1. 

Amend  Appendix  21,  Introduction, 
paragraph  b  (Supplementary  Materials) 
by  replacing  the  word  "Transportation" 
with  the  words  "Homeland  Seciu-ity." 

Amend  the  Introduction  to  Appendix 
22  by  inserting  the  following  at  the  end 
of  the  first  sentence: 

"(the  department  under  which  the 
Coast  Guard  was  operating  at  that 
time.)" 

Amend  the  Introduction  to  Appendix 
22  by  replacing  the  word 
"Transportation"  located  at  the  second 
paragraph  with  the  words  "Homeland 
Security." 

Dated:  August  11,2003. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  03-20870  Filed  8-14-03;  8:45  am) 
BILUNG  CODE  5001-08-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

List  of  Institutions  of  Higiier  Education 
Ineligible  for  Federal  Funds 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  This  document  is  published 
to  identify  institutions  of  higher 
education  that  are  ineligible  for 
contracts  and  grants  by  reason  of  a 
determination  by  the  Secretary  of 
Defense  that  the  institution  prohibits  or 
in  effect  prevents  military  recruiter 
access  to  the  campus,  students  on 
campus,  or  student  directory 
information.  It  also  implements  the 
requirements  set  forth  in  section  983  of 
title  10,  United  States  Code,  and  32  CFR 
part  216.  The  institution  of  higher 
education  so  identified  is:  William 
Mitchell  College  of  Law,  St.  Paul, 
Minnesota. 

ADDRESSES:  Director  for  Accession 
Policy,  Office  of  the  Under  Secretary  of 
Defense  for  Personnel  and  Readiness, 
4000  Defense  Pentagon,  Washington,  DC 
20301-4000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  Brenda  K.  Leong,  (703)  695-5529. 

Dated:  August  11,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Uaison 

Officer,  Department  of  Defense. 

(FR  Doc.  03-20865  Filed  8-14-03;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meeting  of  the  Secretary  of  Defense's 
Historical  Records  Declassification 
Advisory  Panel 

AGENCY:  Department  of  Defense. 
ACnON:  Notice  of  open  meeting. 

'SUMMARY:  Notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Historical 
Records  Declassification  Advisory  Panel 
(HRDAP).  THe  purpose  of  this  meeting 
is  to  discuss  and  form  recommendations 
to  the  Secretary  of  Defense  on  issues 
involving  the  declassification  and 
management  of  DoD  classified  historical 
documents.  This  is  the  first  meeting 
held  in  2003.  The  OSD  Historian  will 
chair  this  meeting. 

DATES:  Friday,  September  12,  2003.  The 
meeting  is  scheduled  from  9  a.m.  to  3 
p.m. 

ADDRESSES:  National  Archives  and 
Records  Administration,  Room  503,  700 
Peimsylvania  Avenue,  Washington,  DC 
20408. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Chris  Bromwell,  Office  of  the  Deputy 
Under  Secretary  of  Defense 
(Counterintelligence  and  Security), 
Office  of  the  Under  Secretary  of  Defense 
(Intelligence),  5000  Defense  Pentagon, 
Washington,  DC  20302-5000,  telephone 
(703) 697-1988. 

Dated:  August  11,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-20867  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  SOOI-OS-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Threat  Reduction  Advisory  Committee 

AGENCY:  Department  of  Defense,  Office 
of  the  Under  Secretary  of  Defense 
(Acquisition,  Technology  and  Logistics). 
ACTION:  Notice  of  Advisory  Committee 
Meeting. 

SUMMARY:  The  Threat  Reduction 
Advisory  Committee  will  meet  in  closed 
session  on  Thursday,  October  9,  2003,  at 
the  Institute  for  Defense  Analyses  (IDA), 
and  on  Friday,  October  10,  2003  in  the 
Pentagon,  Washington,  DC. 

The  mission  of  the  Committee  is  to 
advise  the  Under  Secretary  of  Defense 
(Acquisition,  Technology  and  Logistics) 
on  counterproliferation,  chemical  and 
biological  defense,  transformation  of  the 
nuclear  weapons  stockpile,  and  other 


matters  related  to  the  Defense  Threat 
Reduction  Agency's  mission. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
Appendix  D),  it  has  been  determined 
that  this  Committee  meeting  concerns 
matters  listed  in  5  U.S.C.  552b(c)(l),  and 
that  accordingly  the  meeting  will  be 
closed  to  the  public. 
DATES:  Thursday,  October  9,  2003,  (8 
a.m.  to  4  p.m.)  and  Friday,  October  10, 
2003,  (8  a.m.  to  9:30  a.m.). 
ADDRESSES:  Institute  for  Defense 
Analyses,  (boardroom),  4850  Mark 
Center  Drive,  Alexandria,  Virginia  and 
the  USD  (AT&L)  Conference  Room 
(3D1019).  the  Pentagon,  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Contact  Lieutenant  Colonel  Don  Culp, 
USAF,  Defense  Threat  Reduction 
Agency/ AST,  8725  John  J.  Kingman 
Road  MS  6201,  Fort  Belvoir,  VA  22060- 
6201.  Phone:  (703)  767-5717. 

August  11,  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

IFR  Doc.  03-20866  Filed  8-14-03;  8:45  am] 

BILLING  CODE  5001-06-M 


DEPARTMENT  OF  DEFENSE 


Office  of  the  Secretary 

Meeting  of  the  Defense  Department 
Advisory  Committee  on  Women  in  the 
Services 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  Section  10(a), 
Pub.  L.  92-463,  as  amended,  notice  is 
hereby  given  of  a  forthcoming  meeting 
of  the  Defense  Department  Advisory 
Committee  on  Women  in  the  Services 
(DACOWrrS).  The  purpose  of  the 
Committee  meeting  is  to  provide  further 
briefings  on  various  topics  to  Conunittee 
members.  The  meeting  is  open  to  the 
public,  subject  to  the  availability  of 
space. 

DATES:  4  September  2003.  8:30  a.m.- 
6:30  p.m. 

5  September  2003,  8:30  a.m.-5  p.m. 
ADDRESSES:  Double  Tree  Hotel,  300 
Army  Navy  Drive,  Arlington,  VA  22202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Shannon 
Thaeler,  USN,  DACOWITS,  4000 
Defense  Pentagon,  Room  3D769, 
Washington,  DC  20301-4000. 
Telephone  (703)  697-2122. 
SUPPLEMENTARY  INFORMATION:  Meeting 
agenda: 


Thursday,  September  4,  2003 

Welcome  &  Administrative  Remarks. 
Caliber  Associates  Question  and  Answer 

Period. 
Committee  Time. 
Lunch  (by  invitation  only). 
Committee  Time. 

Senior  Defense  Official  (tentative). 
Committee  Time. 
Review  of  Caliber  Reports. 
Wrap-up. 

Friday,  September  5,  2003 

Renewal  Paperwork. 
Committee  Time. 

Conclusions/Recommendations — ^Vote. 
Lunch  (by  invitation  only). 
Committee  Time. 
Public  Forum.  — 

Interested  persons  may  submit  a 
written  statement  for  consideration  by 
the  Committee  and  make  an  oral 
presentation  of  such.  Persons  desiring  to 
make  an  oral  presentation  or  submit  a 
written  statement  to  the  Committee 
must  notify  the  point  of  contact  listed 
above  no  later  than  noon,  August  29, 
2003.  Oral  presentations  by  Members  of 
the  publiawill  be  permitted  only  on 
Friday,  September  5,  2003,  from  4:45 
p.m.  to  5:00  p.m.  before  the  full 
Committee.  Presentations  will  be 
limited  to  two  minutes.  Number  of  oral 
presentations  to  be  made  will  depend 
on  the  number  of  requests  received  from 
members  of  the  public.  Each  person 
desiring  to  make  an  oral  presentation 
must  provide  the  point  of  contact  listed 
above  with  only  one  (1)  Copy  of  the 
presentation  by  noon,  September  4, 
2003  and  bring  35  copies  of  any  material 
that  is  intended  for  distribution  at  the 
meeting.  Persons  submitting  a  written 
statement  only  must  submit  one  (1) 
Copy  of  the  statement  to  the 
DACOWITS  staff  by  the  close  of  die 
meeting  on  September  5,  2003. 

Dated:  August  1 1 .  2003. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  03-20869  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  5001 -Oe-M 


DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 

HO  USAF  Scientific  Advisory  Board 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Pub.  L.  92-463, 
notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  Technology 
for  Machine-to-Machine  (MTM) 
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Integration.  The  purpose  of  the  meeting 
is  to  allow  tiie  SAB  leadership  to  brief 
the  Chief  ofjstaff  of  the  Air  Force  on  the 
outcome  of  me  Technology  for  Machine- 
to-Machine  Integration.  Because 
classified  ar  d  contractor-proprietary 
information  will  be  discussed,  this 
meeting  wil  be  closed  to  the  public. 

DATES:  Septumber  2,  2003. 

aodAesseS:  Pentagon. 

F0«  FURTHER  INFORMATION  CONTACT:  The 
Air  Force  Scientific  Advisory  Board 
Secretariat,  4180  Air  Force  Pentagon, 
Room  5098^.  Washington  DC  20330- 
1180,  (703)  $97-4811. 

Pamela  D.  Fi|egerald, 

Air  Force  Feckml  Register  Liaison  Officer. 

[FR  Doc.  03-io815  Filed  a-14-03;  8:45  am) 
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DEPARTM^fT  OF  DEFENSE 

Department  of  the  Army 

Aimed  Foroes  Epidemiological  Board; 
Meeting 

AGENCY:  De|  lartment  of  the  Army;  DoD. 
ACTION:  Not:  ce  of  open  meeting. 


Ir 


accordance  with  section 
P^iblic  Law  92-463,  The 
isory  Committee  Act, 

is  made  of  the  following 


summary: 

10(a)(2)  of 
Federal  Adv  i 
armouncemfnt 
meeting: 

Name  of  C  Committee:  Armed  Forces 
Epidemiolo]  [ical  Board  (AFEB). 


■0 


Dates:  Se]  itember 

Times:  7: 
(September 
(September 

Legation: 
2nd  Deck  oflthe 
Museum 


Agenda: 
is  to  addres! 
issues,  prov  d 
members  on 
and  new  Bo  ird 
subcommittee 
executive 


16-17,  2003. 

a.m.-6:30  p.m. 
16,  2003).  7:30  a.m.-5  p.m. 
17.2003). 

Conference  Room  on  the 
Submarine  Force 


The  I 


purpose  of  the  meeting 
pending  and  new  Board 
e  briefings  for  Board 
topics  related  to  ongoing 
issues,  conduct 
meetings,  and  conduct  an 
wbrking  session. 


FOR  FURTHER  INFORMATION  CONTACT: 

Colonel  Jamps  R.  Riddle,  Executive 
Secretary,  Armed  Forces 
Epidemiolo;  ;ical  Board,  Skyline  Six, 
5109  Leesbi  rg  Pike,  Room  682,  Falls 
22041-3258. 


Church,  VA 


SUPPLEMENTARY 


meeting  wil 
limited  by 
interested 
before  or  fili  ( 


INFORMATION:  This 


u   be  open  to  the  public,  but 
s  jace  accommodations.  Any 
person  may  attend,  appear 
statements  with  the 


committee  at  the  time  and  in  the 
manner  permitted  by  the  committee. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

(FR  Doc.  03-20910  Filed  8-14-03:  8:45  am] 

BIUJNG  CODE  3710-Oe-M 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Intent  To  Grant  an  Exclusive  or 
Partially  Exclusive  License  to  ANP 
Technologies,  Inc. 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  intent  to  license. 

summary:  In  compliance  with  37  CFR 
404  et  seq.,  the  Department  of  the  Army 
hereby  gives  notice  of  its  intent  to  grant 
to  ANP  Technologies,  Inc.,  of  1201 
Technology  Drive  Aberdeen,  MB  21001, 
an  exclusive  license  relative  to  a  U.S. 
Army  Research  Laboratory  patent 
application  entitled  "Compositions  and 
Methods  for  Enhancing  Bioassay 
Performance  Through 
Nanomanipulation",  Yin,  et  al.,  filed  on 
August  27,  2001.  Anyone  wishing  to 
object  to  the  granting  of  this  license  has 
15  days  to  file  written  objections  along 
with  supporting  evidence,  if  any. 
DATES:  File  written  objections  by 
September  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Rausa,  U.S.  Army  Research 
Laboratory,  Office  of  Research  and 
Technology  Applications,  ATTN: 
AMSRL-DP-T/Bldg.  459,  Aberdeen 
Proving  Ground,  MD  21005-5425, 
telephone:  (410)  278-5028. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-20911  Filed  8-14-03;  8:45  am] 

8ILUNG  CODE  3710-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Draft  Environmental  Impact  ' 
Statement — Supplement  1 .0  for  Lower 
Mud  River  at  Milton,  West  Virginia, 
Milton  Local  Protection  Project 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
U.S.  Army  Corps  of  Engineers  (USACE), 
Huntington  District  has  prepared  this 
Limited  Reevaluation  Report  and 


Enviroimiental  Impact  Statement — 
Supplement  1.0  (LRR/SEIS)  in  response 
to  Section  580  of  the  Water  Resources 
Development  Act  of  1996  (WRDA) 
which  authorizes  the  USACE  to"*  *   * 
conduct  a  limited  reevaluation  of  the 
watershed  plan  and  environmental 
impact  statement  prepared  for  the 
Lower  Mud  River,  Milton,  W.V.,  by  the 
Natural  Resources  Conservation  Service, 
pursuant  to  the  Watershed  Protection 
and  Flood  Prevention  Act  (16  U.S.C. 
1001  et  seq.)  and  may  carry  out  the 
project,"  and  Section  340  of  the  WRDA 
of  2000,  which  reads:  "Modifies  Lower 
Mud  River  project  at  Milton  authority 
(Section  580  of  WRDA  of  1996)  to  direct 
the  COE  to  construct  the  project  as 
selected  in  the  COE  reevaluation 
report."  This  report  focuses  on 
providing  flood  protection  for  the  City 
of  Milton,  Cabell  Coimty,  WV  against 
flooding  such  as  occurred  in  December 
1978,  March  1997,  and  February  2003. 
In  accordance  with  the  requirements  of 
NEPA,  the  potential  impacts  to  the 
natural,  physical,  and  himian 
environment  associated  with  proposed 
flood  damage  reduction  measures  for 
the  City  of  Milton  (Milton  Local 
Protection  Project)  are  evaluated. 

The  flood  of  record  for  the  City  of 
Milton  occurred  in  March  1997.  The 
flood  had  an  estimated  return  frequency 
of  3.7%  chance  (27-year)  flood  event, 
causing  over  $23  million  dollars  in 
damage  (1997  price  level).  The  need  for 
local  flood  protection  at  Milton  is  well 
documented  as  flooding  i^as  played  a 
significant  role  in  the  town's  history. 
Milton  lies  approximately  19  miles 
upstream  from  the  confluence  of  the 
Mud  River  with  the  Guyandotte  River. 
Within  the  town,  approximately  736 
structures  (both  residential  and 
nonresidential)  stand  within  the  100- 
year  floodplain  and  potential  annual 
damages  for  this  reach  of  the  Mud  River 
are  estimated  to  be  $3.58  million  (2003 
dollars). 

In  addition  to  evaluating  the  flood 
damage  reduction  measures  for  Milton 
and  the  surrounding  area,  the  natiu^ 
resoiux:es  that  will  be  impacted  by  these 
measures  have  been  examined.  Potential 
significant  impacts  from  the  final  levee 
alternatives  include  those  to  aesthetics, 
aquatic  and  terrestrial  resources,  and 
socioeconomic  resources.  Social 
impacts  associated  with  construction  of 
a  project  include  principally  traffic  and 
noise  impacts,  economic  gains  and 
losses,  impacts  to  commimity  cohesion 
due  to  acquisition  of  residences  euid 
businesses  to  construct  a  project,  and 
aesthetic  impacts  from  the  visual 
prominence  of  the  levee  in  the 
community.  The  document  includes  a 
detailed  description  of  the  existing 
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environment  and  describes  impacts 
anticipated  ftoia  the  final  flood  damage 
reduction  alternatives  considered, 
including  the  no  action  alternative. 
DATES:  Conmients  should  be  submitted 
by  September  30,  2003. 
ADDRESSES:  Submit  comments  by  letter 
to:  Mr.  S.  Michael  Worley,  Chief, 
Planning  Branch,  Planning  Programs 
and  Project  Management  Division,  U.S. 
Army  Corps  of  Engineers,  Himtington 
District,  502  Eighth  Street,  Huntington, 
WV  25701-2070;  FAX:  304-529-5136; 
or  e-mail: 
Michaelw@Lrh.usace.army.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  about  the 
proposed  project,  contact  Mr.  Louis 
Aspey,  Project  Manager,  PM-P,  U.S. 
Army  Corps  of  Engineers,  Huntington 
District,  502  Eighth  Street,  Huntington, 
WV,  25701-2070,  telephone:  304-528- 
7446,  or  e-mail: 
Louisa@Lrh.usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

Under  authority  of  the  Watershed 
Protection  and  Flood  Prevention  Act 
(Pub.  L.  83-566),  the  Natural  Resources 
Conservation  Service  (NRCS),  formerly 
Soil  Conservation  Service,  began  an 
investigation  of  land  and  water  resource 
problems,  including  flooding,  in  the 
Lower  Mud  River  watershed  in  1972. 
This  early  investigation  culminated 
with  completion  of  the  Lower  Mud 
River  Watershed  Plan  and 
Environmental  Impact  Statement  in  May 
1993,  in  which  a  channel  modification 
project  of  the  Mud  River  in  the  vicinity 
of  Milton  was  recommended.  Section 
580  of  WRDA  1996  and  Section  340  of 
WRDA  2000  provided  the  USACE 
authority  to  re-evaluate  that  study  and 
construct  a  project. 

A  notice  of  intent  to  prepare  a  SEIS 
was  published  in  the  Federal  Register 
on  August  14,  2002  (67  FR  52959).  The 
USACE  invited  full  public  participation 
to  promote  open  commimication  and 
better  decision-making.  Persons  and 
organizations  interested  in -the  Mud 
River  flooding  problems  as  they  affect 
the  community  of  Milton,  WV  and  the 
affected  environment  were  urged  to 
participate  in  this  public  enviromnental 
analysis  process.  To  keep  the  Milton 
community  informed  throughout  the 
study  process,  a  citizen's  action  group 
consisting  of  community  members  in 
the  vicinity  of  Milton  was  formed  and 
the  first  meeting  held  in  November 
2002,  with  the  USACE  as  an  invited 
guest.  They  have  continued  meeting  on 
the  fourth  Thursday  of  each  month  at 
9:30  a.m.  in  the  Milton  City  Hall. 
Members  include  the  City  Council,  West 


Virginia  Conservation  Agency,  Cabell 
County  Floodplain  Coordinator,  and 
concerned  citizens.  Meetings  are 
informal  and  open  to  the  public. 
Assistance  will  continue  to  be  provided 
upon  request  to  anyone  having 
difficulty  with  learning  how  to 
participate. 

As  stated  in  the  notice  of  intent, 
public  comments  are  welcomed  anytime 
throughout  the  NEPA  process.  Formal 
opportunities  for  public  participation 
include:  (1)  Public  meetings  held  near 
the  community  of  Milton;  (2)  Anytime 
during  the  NEPA  process  via  mail, 
telephone  or  e-mail;  (3)  Diuing  review 
and  comment  on  the  draft  LRR/SEIS — 
approximately  August  11  through 
September  30,  2003;  and  (4)  Review  of 
the  final  LRR/SEIS— winter  2003-2004. 
Schedules  and  locations  for  public 
meetings  will  be  announced  in  local 
news  media.  Interested  parties  may  also 
request  to  be  included  on  the  mailing 
list  for  public  distribution  of  meeting 
announcements  and  documents. 

To  ensure  that  all  issues  related  to  the 
proposed  project  are  addressed,  the 
USACE  has  conducted  an  open  process 
to  define  the  scope  of  the  LRR/SEIS. 
Recommendations  fi"om  interested 
agencies,  local  and  regional 
stakeholders  and  the  general  public 
were  encouraged  to  provide  input  in 
identifying  areas  of  concern,  issues  and 
impacts  to  be  addressed  in  the  LRR/ 
SEIS,  and  the  alternatives  that  would  be 
analyzed. 

2.  Alternatives  Considered 

Detailed  project  studies  have  included 
consideration  of  a  number  of  local  flood 
damage  reduction  alternatives  including 
tributary  impoundments,  floodwall/ 
levee  combinations,  channel 
modification  and  various  nonstructural 
measiures.  As  part  of  the  study,  various 
alternatives  considered  were  found 
effective  for  protecting  Milton  from 
flooding,  including  a  floodwall,  levees, 
floodproofing,  and  floodplain 
evacuation  options.  More  detailed 
evaluations  determined  that  none  of  the 
alternatives  were  economically  feasible 
except  a  protective  levee  on  the  north 
bank  of  the  Mud  River  (Plan  B)  and  a 
protective  levee  with  relocation  of  a 
segment  of  the  Mud  River  channel  (Plan 
D).  These  two  alternatives  along  with 
the  No  Action  alternative  have  been 
evaluated  in  detail  and  the  results 
docxmiented  in  the  LRR/SEIS. 

The  primary  planning  objective  was 
to  develop  the  most  economically 
feasible  plan  and  the  most 
envirorunentally  acceptable  plan  to 
reduce  flood  damages  at  Milton.  Plan  B 
provides  a  high  level  of  protection,  but 
includes  modification  to  the  Mud  River 


channel.  Plan  B  has  the  greatest  net 
benefits  and  is  the  National  Economic 
Development  (NED)  plan.  Plan  D 
provides  a  lower  level  of  protection,  to 
approximately  that  of  the  1997  flood; 
however,  the  project  first  cost  is  about 
30  percent  less  than  Plan  B.  Although 
Plan  D  affects  several  businesses  and 
residences,  the  impacts  on  the  natural 
enviromnent  are  minor;  therefore  it  is 
the  environmentally  preferred  plan. 
Because  Plan  B  provides  the  highest 
level  of  flood  protection,  has  the  greatest 
net  benefits,  and  all  significant    . 
environmental  impacts  can  be  mitigated 
by  special  project  features.  Plan  B  is  the 
selected  plan. 

3.  Availability  of  the  Draft  LRR/SEIS 

USACE  has  distributed  copies  of  the 
draft  LRR/SEIS  to  appropriate  Members 
of  Congress,  State  and  local  government 
official  in  West  Virginia,  Federal 
agencies,  and  other  interested  parties. 
Copies  of  the  document  may  be 
obtained  by  contacting  USACE 
Huntington  District  Office  of  the  Corps 
of  Engineers  at  304-529-5712. 
Comments  pertaining  to  the  dociunents 
should  be  sent  to  the  address  above. 
Copies  of  the  draft  LRR/SEIS  are  also 
available  for  inspection  at  the  locations 
identified  below: 

(1)  Cabell  County  Library,  455  Ninth 
Street  Plaza,  Huntington,  WV  25701. 

(2)  Milton  Public  Library,  11401 
Smith  Street,  Milton,  WV  25541. 

(3)  Barboursville  Public  Library,  728 
Main  Street.  Barboursville,  WV  25504. 

(4)  http://www.lrh.usace.army.mil/. 
After  the  public  comment  period  ends 

(see  DATES),  USACE  wiU  consider  all 
comments  received,  revise  the  draft 
SEIS  as  appropriate,  and  issue  a  final 
LRR/SEIS. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 

[FR  Doc.  03-20912  Filed  8-14-03;  8:45  am] , 

BILUNG  CODE  3710-6M-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Federal  Interagency  Steering 
Committee  on  Multimedia 
Environmental  Modeling 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  annual  public  meeting  of 
the  Federal  Interagency  Steering 
Committee  on  Multimedia 
Environmental  Modelmg  (ISCMEM)  will 
convene  to  review  progress  by  the 
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a.m.  to  4  p.m. 

INFORMATION  CONTACT: 
notice  of  intent  to  attend 
may  be  addressed  to  Dr. 
Do^ch,  ISCMEM  Chair, 
Environmental  Laboratory,  U.S.  Army 
Research  and  Development 
Halls  Ferry  Road, 
^S  39180-6199,  or  phone 
7. 


SUPPLEMENTARY  INFORMATKJN: 

Background:  On  July  5,  2001,  six 
Federal  agencies  entered  into  a 
Memorandum  of  Understanding  (NfDU) 
on  research! and  development  of 
multimedia  environmental  modeling 
(for  a  copy  i  »f  the  MOU  with 
addendimis ,  and  details  of  the  activities 
please  see  /  ttp://www.ISCMEMjOrg).  In 
2002  and  2(€3,  two  additional  Federal 
Agencies  jo  ned  the  interagency 
cooperative  project.  The  MOU 
establishes  k  framework  for  facilitating 
cooperation  and  coordination  among  the 
following  atencies  (the  specific  research 
organization  within  the  agency  is  in 
parenthesis):  U.S.  Army  Corps  of 
Engineers  (Engineer  Research  and 
Developmei  it  Center);  U.S.  Department 
of  Agriculti  re  (Agricultural  Research 
Service);  U.  3.  Department  of  Agriculture 
(Natural  Rei  lources  Conservation 
Service);  U.  3.  Department  of  Energy 
(Office  of  R  jsearch  and  Development); 
U.S.  Geological  Survey;  U.S.  National 
Oceanograp  hie  and  Atmospheric 
Administra  ion;  and  U.S.  Nuclear 
Regulatory  '  commission  (Office  of 
Nuclear  Rej  ulatory  Research).  These 
agencies  an  cooperating  and 
coordinatin  5  in  research  and 
developmei  it  (R&D)  of  multimedia  • 
environmental  models,  software  and 
related  databases,  including 
developmei  it,  enhancements, 
application  ;  and  assessments  of  site- 
specific,  generic,  and  process-oriented 
multimedia  environmental  models  as 
they  pertaii  to  human  and 
environmei  tal  health  risk  assessment. 
Specifically ,  the  MOU  supports 
collaboration  and  the  exchange  of 
technical  information  in  support  of 
multimedia  environmental  modeling 
focusing  on  environmental  risk 
assessments ,  including  development/ 
enhancemehts  of  models  and  model 
frameworks  or  infrastructure  and 
advancemei  it  of  related  technical 
activities,  si  ich  as  considering 


uncertainty  and  model  application 
procedures. 

Purpose  of  the  Public  Meeting:  The 
annual  public  meeting  provides  an 
opportimity  for  the  scientific 
community,  other  Federal  and  State 
agencies,  and  the  public  to  be  briefed  on 
the  progress  of  the  MOU  working  groups 
and  their  initiatives  for  the  upcoming 
year,  and  to  discuss  technological 
advancements  in  multimedia 
environmental  modeling. 

Proposed  Agenda:  The  ISCMEM  Chair 
will  report  on  new  participating  Federal 
agencies.  The  four  MOU  working 
groups.  Software  System  Design  and 
Implementation,  Uncertainty  and 
Parameter  Estimation,  Modeling 
Reactive  Transport,  and  Watershed 
Modeling,  will  report  on  their  progress 
during  the  year.  A  series  of  technical 
presentations  will  focus  on:  progress  on 
the  Geospatial  Library  for 
Environmental  Modeling  (GEOLEM) 
project  as  related  to  integration  of 
modeling  fi-ameworks  and  CIS;  results 
of  the  International  Workshop  on 
Uncertainty,  Sensitivity  and  Parameter; 
and  activities  towards  conceptualized 
model  development  for  subsurface 
reactive  transport  modeling  of  inorganic 
contaminants,  radionuclides,  and 
nutrients.  Participation  vdth  this  MOU 
of  similar  coordinating  groups  and 
consortia  outside  the  U.S.  will  be 
discussed.  A  detailed  agenda  with 
presentation  titles  and  speakers  will  be 
posted  on  the  MOU  public  Web  site: 
http://ww.ISCMEM.Org. 

Meeting  Access:  The  U.S.  Nuclear 
Regulatory  Commission  (NRC) 
Headquarters  Auditorium  is  located  in 
Two  White  Flint  North  Building  at 
11545  Rockville  Pike,  Rockville, 
Maryland.  To  access  the  NRC 
Auditorium,  please  use  the  Two  White 
Flint  North  building  entrance  to  proceed 
through  security.  The  most  convenient 
transportation  to  the  meeting  venue  is 
via  Metro.  Please  take  Metro  to  the 
White  Flint  Metro  stop  on  the  Red  Line. 
NRC  is  directly  across  the  street  from 
the  White  Flint  Metro  exit  on  Marinelli 
Road.  Please  inform  the  security 
personnel  that  you  are  attending  the 
public  meeting  on  multimedia 
environmental  modeling  in  the  NRC 
Auditorium. 

Mark  S.  Dortch, 

Chair,  Federal  Interagency  Steering 

Committee  on  Multimedia  Environmental 

Modeling. 

IFR  Doc.  03-20909  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  3710-61-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  Tne  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
14,  2003. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simmiary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  biuden.  OMB  invites  ■ 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  August  12,  2003. 
Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Ofifice  of  Postsecondaiy  Education 

Type  of  Review:  Revision. 
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Title:  Comprehensive  Program 
Annual  Performance  Report. 

Frequency:  One  time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  140. 
Burden  Hours:  2,800. 

Abstract:  The  Comprehensive 
Program  is  a  discretionary  grant 
program  that  makes  competitive  awards 
to  support  reform  and  innovations 
through  projects  that  improve 
educational  practice  at  the 
postsecondary  level.  Grantees  annually 
submit  a  performance  report  to 
demonstrate  that  substantial  progress  is 
being  made  toward  meeting  the 
objectives  of  their  projects.  Reporting 
requirements  are  currently  based  on 
broad  criteria  from  the  Education 
Department  General  Administrative 
Regulations  (EDGAR).  This  request  is  to 
use  a  reporting  format  that  elicits 
needed  information  on  program-specific 
outcomes  within  the  annual  report 
without  posing  additional  burden  to  the 
grantee. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2319.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO  RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(PR  Doc.  03-20913  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  for 
the  Colorado  Springs  Utilities  Next- 
Generation  CFB  Coal  Generating  Unit, 
Fountain,  CO 

agency:  Department  of  Energy. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  its  intent  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA),  the 
Coimcil  on  Environmental  Quality 
(CECy  NEPA  regulations  (40  Code  of 
Federal  Regulations  [CFR]  parts  1500- 
1508),  and  the  DOE  NEPA  regulations 
(10  CFR  part  1021)  to  assess  the 
potential  environmental  impacts  of  a 
project  proposed  by  Colorado  Springs 
Utilities  to  design,  construct,  and 
operate  a  Next-Generation  Circulating 
Fluidized  Bed  (CFB)  Coal  Generating 
Unit  demonstration  plant  near  Fountain, 
El  Paso  County,  Colorado.  The  plant  is 
proposed  for  a  site  adjacent  to  the 
existing  227  megawatt  (MW)  Ray  D. 
Nixon  Power  Plant  on  the  Clear  Springs 
Ranch,  a  5,000-acre  Colorado  Springs 
Utilities-owned  property  located 
approximately  17  miles  south  of 
Colorado  Springs. 

The  proposed  project,  selected  under 
the  Clean  Coal  Power  Initiative 
solicitation,  would  demonstrate 
advanced  technologies  to  produce  ' 
electricity  using  a  variety  of  fuels, 
including  subbitimiinous  coal  from  the 
Powder  River  Basin  (PRB)  in  Wyoming, 
which  would  provide  the  primary  fuel 
for  long-term  operation  of  the  plant, 
bitiuninous  coals  from  Illinois  and 
Pennsylvania,  and  blends  of  PRB  coal 
with  waste  coal  and  wood  waste. 
Colorado  Springs  Utilities  would  also 
consider  combusting  several  other  fuels, 
including  waste  tires  and  processed 
municipal  solid  waste  sludge,  in  blends 
with  the  PRB  coal.  Technologies  to  be 
integrated  into  the  proposed  plant 
would  include  a  circulating  fluid-bed 
combustion  system  to  achieve  low 
emissions  of  sulfur  oxides,  an  advanced 
staged-combustion  process  to  achieve 
low  nitrogen  oxide  levels,  an  advanced 
selective  non-catalytic  reduction  system 
to  further  reduce  nitrogen  oxide 
emissions,  and  a  low-cost,  integrated 
trace  metal  control  system  having 
potential  to  remove  virtually  all  acid 
gases  and  up  to  90%  of  mercury  from 
the  combustion  gas.  Upon  completing  a 
successful  demonstration  of  the 
advanced  technologies,  the  new  CFB 
unit  would  be  operated  as  a  commercial 
power  plant  to  supply  approximately 


150  MW  of  electricity  to  the  Colorado 
Springs  Utilities  power  grid. 

The  EIS  will  help  DOE  decide 
whether  to  provide  10%  (approximately 
$30  million  in  financial  assistance)  of 
the  total  estimated  cost  of  $301  million 
for  the  proposed  project.  The  purpose  of 
this  Notice  of  Intent  is  to  inform  tiie 
public  about  the  proposed  project; 
invite  public  participation  in  the  EIS 
process;  aimounce  the  plans  for  a  public 
scoping  meeting  and  explain  the  EIS 
scoping  process;  and  solicit  public 
comments  for  consideration  in 
establishing  the  proposed  scope  and 
content  of  the  EIS. 

DATES:  To  ensure  that  all  of  the  issues 
related  to  this  proposal  are  addressed, 
DOE  invites  comments  on  the  proposed 
scope  and  content  of  the  EIS  from  all 
interested  parties.  Comments  must  be 
received  by  September  19,  2003,  to 
ensure  consideration.  Late  comments 
will  be  considered  to  the  extent 
practicable.  In  addition  to  receiving 
comments  in  writing  and  by  telephone, 
(See  ADDRESSES  below),  DOE  will 
conduct  a  public  scoping  meeting  in 
which  agencies,  organizations,  and  the 
general  public  are  invited  to  present  oral 
comments  or  suggestions  with  regard  to 
the  range  of  actions,  alternatives, 
analysis  methods,  and  environmental 
issues  to  be  considered  in  the  EIS.  The 
scoping  meeting  will  be  hejd  at  the 
Fountain  Middle  School,  515  North 
Santa  Fe  Avenue,  Fountain,  CO,  on 
September  3,  2003,  beginning  at  7  pm 
{See  "Public  Scoping  Process").  The 
public  is  invited  to  an  informal  session 
at  this  location  beginning  at  5  pm  to 
learn  more  about  the  proposed  action. 

Displays  and  other  forms  of 
information  about  the  proposed  agency 
action  and  the  demonstration  plant  will 
be  available,  and  DOE  personnel  will  be 
present  at  the  informal  session  to 
discuss  the  proposed  project  and  the  EIS 
process. 

ADDRESSES:  Written  comments  on  the 
proposed  EIS  scope  and  requests  to 
participate  in  the  public  scoping 
meeting  should  be  addressed  to  the 
NEPA  Document  Manager  for  the  CFB 
Generating  Unit  project  (hereafter 
termed  the  "Project"):  Mr.  Lloyd 
Lorenzi,  National  Energy  Technology 
Laboratory,  U.S.  Department  of  Energy, 
P.O.  Box  10940,  Pittsbvu^,  PA  15236- 
0940. 

Individuals  who  would  like  to     ■ 
otherwise  participate  in  the  public 
scoping  process  should  contact  Mr. 
Lloyd  Lorenzi  directly  by  telephone: 
412-386-6159;  toll  free  number  for 
recording  messages:  1-800-276-9851; 
fax:  412-386-4604;  or  electronic  mail: 
lorenzi@netl.  doe.gov. 


48894 


Federal  Register /Vol.  68,  No.  158 /Friday,  August  15,  2003 /Notices 


FOR  FURTHE*  INFORMATION  CONTACT:  For 

informatioa  regarding  the  Project  or  to 
receive  a  coby  of  the  draft  EIS  for  review 
when  it  is  iasued,  contact  Mr.  Lloyd 
Lorenzi  as  qescribed  above.  Those 
seeking  general  information  on  the  DOE 
NEPA  process,  contact:  Ms.  Carol  M. 
Borgstrom,  birettor,  Office  of  NEPA 
Policy  and  (Compliance  (EH— 42),  U.S. 
Department  of  Energy.  1000 
Independence  Avenue,  SW., 
Washingtoi^  DC  20585-0119, 
Telephone:  I202J  586-^600,  Facsimile: 
(202)  586-7031,  or  leave  a  toll-free 
message  at  ^-800-472-2756. 
SUPPLEMENljftRY  INFORMATION: 

Backgrounil  and  Need  for  Agency 
Action 

Since  the  early  1970s,  DOE  and  its 
predecessor  agencies  have  supported 
research  ani  development  programs  for 
a  wide  variaty  of  irmovative  coal 
technologief  through  the  proof-of- 
concept  stage.  However,  the  availability 
of  a  technol  )gy  at  the  proof-of-concept 
stage  is  not  ;ufficient  to  ensure 
continued  d  evelopment  and  subsequent 
commercial  zation.  Before  any 
technology  i  :an  be  considered  seriously 
for  commen  lialization,  it  must  be 
demonstrate  d.  The  flnancial  risk 
associated  v  'ith  technology  ^ 

demonstrati  an  is,  in  general,  too  high 
for  the  privj  te  sector  to  assume  in  the 
absence  of  s  xong  incentives.  The  Clean 
Coal  Po.wer  nitiative  (CCPI)  was 
established  n  2002  as  a  government/ 
industry  pai  tnership  to  implement  the 
President's  'Jational  Energy  Policy 
recommend  ition  to  increase  investment 
in  clean  coa  technology.  That 
recommend  jtion  addresses  a  national 
challenge  o:  ensuring  the  reliability  of 
electric  sup  )ly  while  simultaneously 
protecting  t  le  environment. 

The  goal  (if  the  CCPI  program  is  to 
accelerate  c  immercial  deployment  of 
advanced  c(  lal  technologies  that  provide, 
the  United  States  with  clean,  reliable, 
and  affordal(»le  energy.  Through 
cooperative 


agreements  established 
pursuant  to  the  CCPI  program,  DOE 
would  acce 
innovative 
term  fenerg; 
reduce  tec 
community 
to  provide 
required  fo; 
innovative 
directed  at 
range  enerj 


srate  deployment  of 
(chnologies  to  meet  near- 
and  enviroimiental  goals;  to 
lological  risk  to  the  business 
to  an  acceptable  level;  and 
[rivate  sector  incentives 
continued  activity  in 
(Search  and  development 
iroviding  solutions  to  long- 
supply  problems. 


Proposed  Ak:tion 

The  proposed  action  is  for  DOE  to 
provide,  thi  Qugh  a  cooperative 
agreement  v  nth  Colorado  Springs 
Utilities,  fii  ancial  assistance  for  the 


proposed  Project.  The  CFB  Generating 
Unit  to  be  constructed  under  the  Project 
would  be  designed  for  long-term 
commercial  operation  following 
completion  of  an  approximately  12- 
month  period  of  operation  to 
demonstrate  performance  of  advanced 
technologies  under  the  cooperative 
agreement  with  DOE.  The  cost  of  the 
Project  is  approximately  $301  million; 
DOE's  share  would  be  approximately 
$30  million  (10%). 

The  CFB  Generating  Unit  would 
produce  approximately  150  MW  of 
electricity,  at  extremely  high 
environmental  performance  levels,  for 
export  to  the  local  grid.  The  primary 
fuel  for  the  plant  would  be 
subbituminous  coal  from  the  Powder 
River  Basin  (PRE)  in  Wyoming.  During 
the  demonstration  phase  of  operation 
for  DOE,  other  fuels  would  be  tested, 
including  bituminous  coals  from  Illinois 
and  Peimsylvania  emd  blends  of  PRB 
coal  with  waste  coal  and  forest  biomass 
(non-commercial  timber  removed 
during  forest  thinning  and  fire  risk 
reduction  activities  on  National  Forest 
lands).  Colorado  Springs  Utilities  would 
also  consider  combustion  of  PRB  coal  in 
blends  with  other  fuels,  including 
pelletized  or  shredded  rubber  from 
waste  tires  and  processed  sludge  from 
wastewater  treatment  activities  of 
Colorado  Springs  Utilities,  to 
demonstrate  the  range  of  environmental 
performance  capabilities  of  the 
advanced  CFB  generating  unit. 

The  CFB  generating  unit  would  be 
constructed  on  an  approximately  10- 
acre  site  adjacent  to  the  existing  151- 
acre  Ray  D.  Nixon  Power  Plant,  which 
has  been  operating  since  1980.  The 
existing  power  plant  features  a  227  MW 
pulverized  coal-fired  boiler  using  PRB 
coal,  two  35  MW  combustion  turbines, 
a  coal  storage  area,  and  coal  handling 
facilities.  All  facilities  for  the  new  CFB 
Unit  would  be  located  on  the  5,000-acre 
Clear  Springs  Ranch  property  that 
Colorado  Springs  Utilities  owns  and 
uses  for  power  generation,  ash  disposal, 
wastewater  treatment,  and  land 
application  sludge  disposal.  Site 
preparation  would  require  grading, 
clearing  of  vegetation,  and  the  addition 
of  infrastructure  improvements,  such  as 
roads,  fencing,  and  drainage. 
Construction  preparations  would 
include  installation  of  foundations  for 
the  plant  equipment  and  structures. 

The  CFB  Generating  Unit  would 
feature  an  advanced  staged-combustion 
process  that  can  achieve  low  nitrogen 
oxide  levels,  and  an  advanced  selective 
non-catalytic  reduction  system  that  can 
further  reduce  nitrogen  oxide  emissions. 
Limestone  would  be  added  to  the 
combustion  furnace  for  sulfur  removal. 


The  CFB  Generating  Unit  would  also 
include  a  three-stage  system  for  sulfur 
oxide  control  to  achieve  up  to  98 
percent  sulfur  removal.  Requirements 
for  limestone,  which  would  be  the  only 
reagent  added  to  the  combustion 
furnace  for  sulfur  control,  would  be 
reduced  to  less  than  half  the  amount 
required  by  conventional  CFB  systems. 

In  addition  to  the  advanced  sulfur 
oxide  and  nitrogen  oxide  control 
technologies,  the  low  emission 
combustion  system  would  feature  an 
integrated  trace  metal  control  system 
with  potential  to  remove  virtually  all 
acid  gas  emissions  and  up  to  90  percent 
of  mercury  from  the  combustion  gas. 
The  CFB  generating  unit  would  include 
an  advanced  system  for  solids 
separation,  whereby  solids  separators 
would  be  integrated  into  the  traditional 
furnace  structure  to  reduce  cost  and 
improve  reliability.  This  design  would 
allow  reduced  size  of  the  overall 
combustion  system  and  eliminate  hot 
expansion  joints,  thus  potentially 
achieving  improved  operational 
performance  and  reduced  maintenance 
costs. 

The  primary  feed  material  for  the  new 
CFB  Unit  would  be  up  to  approximately 
2,200  tons-per-day  of  subbituminous 
coal  that  would  be  delivered  to  the  site 
using  the  existing  rail  loop  and  coal 
handling  facilities.  Coal  would  be  stored 
in  the  same  coal  storage  area  that  is 
currently  serving  the  Nixon  Power 
Plant,  though  a  separate  conveyor 
would  be  constructed  to  service  the  CFB 
Unit. 

Construction  of  the  proposed  plant 
would  take  approximately  36  months. 
Plant  start-up,  system  and  feedstock 
testing,  and  long-term  performance  and 
reliability  demonstration  under  the 
cooperative  agreement  with  DOE  would 
require  approximately  12  months,  after 
which  the  plant  could  continue  in 
commercial  operation. 

Alternatives 

NEPA  requires  that  agencies  evaluate 
the  reasonable  alternatives  to  the 
proposed  action  in  an  EIS.  The  purpose 
for  agency  action  determines  the  range 
of  reasonable  alternatives. 

The  Clean  Coal  Power  Initiative 
(CCPI)  was  established  to  help 
implement  the  President's  National 
Energy  Policy  (NEP)  reconmiendation  to 
increase  investment  in  clean  coal 
technology  by  addressing  national 
challenges  of  ensuring  the  reliability  of 
domestic  electric  and  energy  supplies 
while  simultaneously  protecting  the 
environment.  The  CCPI  program  was 
structm-ed  to  achieve  NEP  goals  by 
promoting  private  sector  initiatives  to 
invest  in  demonstrations  of  advanced 
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technologies  that  could  be  widely 
deployed  commercially  to  ensure  that 
the  United  States  has  clean,  reliable, 
and  aftordable  energy.  Private  sector 
investments  and  deployment  of  energy 
systems  in  the  United  States  places  DOE 
in  a  more  limited  role  than  if  the 
Federal  govenunent  were  the  owner  and 
operator  of  the  energy  systems.  In  the 
latter  situation,  DOE  wouJd  be 
responsible  for  a  comprehensive  review 
of  reasonable  alternatives  for  siting  the 
system.  However,  in  dealing  with 
applicants  imder  the  CCPI  solicitation, 
the  scope  of  alternatives  is  necessarily 
more  restrictive,  because  DOE  must  give 
substantial  consideration  to  the 
applicant's  needs,  as  reflected  in  its 
CCPI  application,  in  establishing  a 
project's  reasonable  alternatives. 

The  range  of  reasonable  alternatives  to 
be  considered  in  the  EIS  for  the  Project 
is  determined  in  accordance  with  the 
overall  NEPA  strategy.  Because  of  DOE's 
limited  role  of  providing  cost-shared 
funding  for  the  Project,  DOE  currently 
plans  to  give  primary  emphasis  to  the 
proposed  action  and  the  no-action 
alternative.  Under  the  proposed  action. 
Project  activities  would  include 
equipment  design  and  fabrication, 
process  engineering,  plant  permitting 
and  construction,  and  testing  and 
demonstration  of  the  technology.  Under 
the  no-action  alternative,  DOE  would 
not  provide  partial  funding  for  the 
design,  construction,  and  operation  of 
the  plant. 

In  the  absence  of  DOE  funding,  the 
new  CFB  Unit  may  be  constructed,  but 
likely  would  not  include  demonstration 
of  operation  with  the  range  of  fuel 
sources  that  has  been  proposed.  In  the 
absence  of  DOE  funding,  Colorado 
Springs  Utilities  could  also  consider 
building  a  natural  gas  combustion 
turbine  plant  at  the  Clear  Spring  Ranch 
Site.  This  alternative  will  be  examined 
in  the  EIS.  DOE  will  consider  other 
reasonable  alternatives  that  may  be 
suggested  during  the  public  scoping 
period. 

DOE  plans  to  complete  the  EIS  within 
15  months  following  publication  of  this 
Notice  of  Intent,  and  to  issue  a  Record 
of  Decision  no  sooner  than  30  days 
following  completion  of  the  Final  EIS. 
Upon  completing  the  demonstration 
effort  for  DOE,  Colorado  Springs 
Utilities  could  continue  conmiercial 
operation  of  the  new  CFB  Unit 
constructed  under  the  Project. 

Preliminary  Identification  of 
Environmental  Issues 

The  following  environmental  issues 
have  been  tentatively  identified  for 
analysis  in  the  EIS.  This  list  is  presented 
to  facilitate  public  comment  on  the 


planned  scope  of  the  EIS,  and  is  not 
intended  to  be  a  pre-determined  set  of 
potential  impacts.  Additions  to  or 
deletions  bom  this  list  may  occur  as  a 
result  of  the  public  scoping  process.  The 
environmental  issues  include: 

(1)  Atmospheric  resources:  Potential 
air  quality  effects  resulting  bom 
emissions  during  construction  and 
operation  of  the  proposed  CFB  Unit; 

(2)  Water  resources:  Potential  effects 
on  surface  water  and  groundwater 
resources,  including  effects  of  water 
usage,  wastewater  management,  and 
storm  water  management; 

(3)  Aesthetic  and  scenic  resources: 
Visual  effects  associated  with  plant 
structures  and  operations; 

(4)  Ecological  resoiu-ces:  Potential  on- 
site  and  off-site  impacts  to  vegetation, 
terrestrial  wildlife,  threatened  and 
endangered  species,  and  ecologically 
sensitive  habitats,  including  the 
Fountain  Creek  riparian  corridor  and 
the  Clear  Springs  Ranch  Wildlife 
Management  area; 

(5)  Land  use  requirements  and 
compatibility  for  disposal  of  power 
plant  ash; 

(6)  Noise:  Potential  effects  resulting 
from  construction  and  operation  of  the 
proposed  plant  and  from  transportation 
of  feed  materials  and  plant  products; 

(7)  Health  and  safety  impacts, 
including  construction-related  safety 
and  process-related  safety  associated 
with  handling  and  management  of 
chemical  materials; 

(8)  Socioeconomic  effects  resulting 
from  influx  of  construction  laborers  and 
plant  operating  staff; 

(9)  Soils  and  geology  compatibility  for 
plant  construction  and  ash  disposal; 

(10)  Utility  and  transportation 
infrastructure  requirements  for  delivery 
of  fuels  and  chemicals  to  the  power 
plant; 

(11)  Resource  utilization; 

(12)  Cumulative  effects  that  result 
from  the  incremental  impacts  of  the 
proposed  plant  when  added  to  the  other 
past,  present,  and  reasonably 
foreseeable  future  activities,  including 
the  adjacent  Nixon  Power  Plant  and  the 
nearby  recently-completed  Front  Range 
Power  Plant; 

(13)  Connected  actions  associated 
with  recovery  of  other  fuels,  including 
wood  waste,  and  feed  materials  for  the 
plant;  and 

(14)  Regulatory  compliance  and 
enviroiunental  monitoring. 

Public  Scoping  Process 

To  ensure  that  all  issues  related  to 
this  proposal  are  addressed,  DOE  will 
conduct  an  op)en  process  to  define  the 
scope  of  the  EIS.  The  public  scoping 
period  will  end  on  September  19,  2003. 


Interested  agencies,  organizations,  and 
the  general  public  are  encoiuaged  to 
submit  conunents  or  suggestions 
concerning  the  content  of  the  EIS,  issues 
and  potential  impacts  to  be  addressed  in 
the  EIS,  and  alternatives  that  should Iw 
considered.  Scoping  comments  should 
identify  specific  issues  or  topics  that  the 
EIS  should  address  in  order  to  assist 
DOE  in  identifying  significant  issues  for 
analysis.  Written,  e-mailed,  or  faxed 
conunents  should  be  conununicated  by 
September  19,  2003  (See  ADDRESSES). 

DOE  will  conduct  a  public  scoping 
meeting  at  the  Fountain  Middle  School, 
515  North  Santa  Fe  Avenue,  Foimtain, 
CO,  on  September  3,  2003,  at  7  pm.  In 
addition,  the  public  is  invited  to  an 
informal  session  beginning  at  5  pm,  to 
learn  more  about  the  proposed  action. 
Displays  and  other  information  about 
the  proposed  agency  action  and  the 
demonstration  plant  will  be  available, 
and  DOE  personnel  will  be  present  to 
discuss  the  proposed  action  and  the 
NEPA  process. 

The  formal  scoping  meeting  will 
begin  on  September  3,  2003,  at  7  pm. 
DOE  requests  that  members  of  the 
public  who  wish  to  speak  at  this  public 
scoping  meeting  contact  Mr.  Lloyd 
Lorenzi,  either  by  phone,  fax,  computer, 
or  in  writing  [See  ADDRESSES  in  this 
Notice). 

Members  of  the  public  who  do  not 
arrange  in  advance  to  speak  may  register 
at  the  meeting  (preferably  at  the 
beginning  of  the  meeting)  and  will  be 
provided  opportunities  to  speak 
following  previously  scheduled 
speakers.  Speakers  who  need  more  than 
five  minutes  should  indicate  the  length 
of  time  desired  in  their  request. 
Depending  on  the  number  of  speakers, 
DOE  may  need  to  limit  speakers  to  five 
minutes  initially  but  will  provide 
additional  opportunities  as  time 
permits.  Speakers  may  also  provide 
written  materials  to  supplement  their 
presentations.  Oral  and  written 
comments  will  be  given  equal 
consideration. 

DOE  will  begin  the  meeting  with  an 
overview  of  the  proposed  Project.  The 
meeting^v»rill  not  be  conducted  as  an 
evidentiary  hearing,  and  speakers  will 
not  be  cross-examined.  However, 
speakers  may  be  asked  questions  to  help 
ensure  that  DOE  fully  understands  their 
comments  or  suggestions.  A  presiding 
officer  will  establish  the  order  of 
speakers  and  provide  any  additional 
procedures  necessary  to  conduct  the 
meeting. 
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Office  of  Science  Financial  Assistance 
Program  Notice  DE-FG01-03ER03-26; 
Fusion  Sciefice  Centers 


agency:  U.S 

ACTION 
applications 


Department  of  Energy. 
Notite  inviting  grant 


summary:  T1  e  Office  of  Fusion  Energy 
Sciences  (OI ES)  of  the  Office  of  Science 
(SO,  U.S.  D<  partment  of  Energy  (DOE), 
announces  il  s  interest  in  receiving  grant 
applications  for  Fusion  Science  Centers 
with  a  resea]  ch  focus  in  fusion  plasma 
science.  The  duration  of  the  Center 
grant  will  be  five  years,  with  the 
possibility  o  a  one  time  renewal  for  five 
more  years.  ^11  institutions  or  groups 
planning  to  Submit  applications  for 
funding  a  new  center  in  Fiscal  Year 
2004  should  submit  in  response  to  this 
Notice.  Appl  icants  are  not  being  asked, 
in  any  way,  I  o  fund  or  establish  a 
Federally  Fu  nded  Research  and 
Developmen  t  Center  (FFRDC). 
DATES:  To  pe  rmit  timely  consideration 
for  awards  in  Fiscal  Year  2004, 
applicants  aie  required  to  submit  a 
Preliminary  Application  by  November 
14,  2003.  Fo!  lowing  a  review  of  the 
Preliminary  f\pplication,  applicants 
may  be  invit  3d  to  submit  a  Full 
Application  in  response  to  this  notice 
which  must  je  received  by  DOE  no  later 
than  4:30  p.i  i.,  March  1.  2004. 
Electronic  si  bmission  of  formal' 
applications  in  PDF  format  is  required. 
Applicant! ;  are  requested  to  suomit  a 
letter-of-inte  It  by  October  15,  2003. 
Letters-of-Ini  ent  should  be  sent  by  e- 
mail  to  the  f<»llowing  e-mciil  address: 
john.sauter^science.doe.gov  and  the 
subject  line  i  hould  state:  Letter-of-Intent 
regarding  Pr  >gram  Notice  DE-FGOl- 
03ER03-26. 

ADDRESSES: ;  V  copy  of  the  Preliminary 
Application  should  be  sent  by  e-mail  to: 
john.sauter^  science.doe.gov  witk  a 
subject  line  I  itled  Preliminary 
Application  Regarding  Program  Notice 
DE-FG01-0^ER03-26.  hi  addition,  you 
must  provide  two  CDs,  with  one  PDF 
file  copy  of  1  tie  Preliminary  Application 
on  each,  to  h  e  sent  Federal  Express  to: 
John  Sauter,  SC-55,  Office  of  Fusion 
Energy  Sciences,  Germantown  Building, 
U.S.  Department  of  Energy,  19901 
Germantowq  Road,,  Germantown,  MD 


20874-1290.  Full  Applications  in 
response  to  this  solicitation  Number 
DE-FG01-03ER03-26  are  to  be 
electronically  submitted  by  an 
authorized  institutional  business  official 
through  DOE's  Industry  Interactive 
Procurement  System  (fiPS)  at:  http://e- 
center.doe.gov/.  IIPS  provides  for  the 
posting  of  solicitations  and  receipt  of 
applications  in  a  paperless  environment 
via  the  Internet.  In  order  to  submit 
applications  through  IIPS,  your  business 
official  will  need  to  register  at  the  IIPS 
Web  site.  It  is  suggested  that  this 
registration  be  completed  several  days 
prior  to  the  date  on  which  you  plan  to 
submit  the  formal  application.  The 
Office  of  Science  will  include 
attachments  as  part  of  this  notice  that 
provide  the  appropriate  forms  in  PDF 
fillable  format  that  are  to  be  submitted 
through  UPS.  IIPS  offers  the  option  of 
submitting  multiple  files — please  limit 
submissions  to  only  one  file  within  the 
volume  if  possible,  with  a  maximum  of 
no  more  than  four  files.  Questions 
regarding  the  operation  of  IIPS  may  be 
e-mailed  to  the  IIPS  Help  Desk  at: 
helpdeskMpr.doe.gov,  or  you  may  call 
the  help  desk  at:  (800)  683-0751. 
Further  information  on  the  use  of  IIPS 
by  the  Office  of  Science  is  available  at: 
h  ttp  -.11  www.  sc.  doe.gov/production/ 
grants/grants. html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Michael  D.  Crisp,  Research  Division, 
SC-55,  Office  of  Fusion  Energy 
Sciences,  Germantown  Building,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-1290. 
Telephone:  (301)  903^883,  or  by  e-mail 
address :  michael.  crisp@science.  doe.gov. 
SUPPLEMENTARY  INFORMATION:  General 
information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluations  and  selection 
processes,  and  other  policies  and 
procedures  may  be  foimd  in  the 
Application  Guide  for  the  Office  of 
Science  Financial  Assistance  Program 
and  10  CFR  part  605.  Electronic  access 
to  SC's  Financial  Assistance  Guide  and 
required  forms  is  possible  via  the 
Internet  using  the  following  Web  site 
address:  http://www.sc.doe.gov/ 
production/grants/grants.html.  DOE  is 
under  no  obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  an  application  if  an 
award  is  not  made. 

Program  Objectives 

The  development  of  new  investigative 
techniques  and  research  tools  presents  a 
window  of  opportxxnity  for  fundamental 
advances  in  the  imderstanding  of  fusion 
plasma  science.  Many  of  the  issues  in 


plasma  science  are  sufficiently  complex 
that  significant  progress  requires  closely 
interacting,  critical-mass  groups  of 
scientists  with  a  broad  mix  of  skills  and 
backgroimds.  There  is  also  a  need  to 
strengthen  the  connection  between  the 
fusion  research  community  and  the 
broader  scientific  community.  The 
objective  of  this  initiative  is  to  establish 
one  or  two  university-based  Fusion 
Science  Centers  (FSC),  which  will  focus 
on  fundamental  issues  in  plasma 
science.  The  FSC  will  be  supported  to 
perform  fusion  plasma  science  research 
in  areas  of  such  wide  scope  and 
complexity  that  it  would  not  be  feasible 
for  individual  investigators  or  small 
groups  to  make  progress.  For  example, 
imderstanding  the  dynamics  of  plasma 
turbulence  and  transport  requires  the 
development  of  appropriate  physical 
models,  computational  algorithms  for 
treating  disparate  space  and  times 
scales,  as  well  as  complex  magnetic 
geometries,  efficient  programming  on 
massively  parallel  computing  platforms, 
and  an  understanding  of  nonlinear 
physics.  A  well  coordinated 
collaboration  of  a  team  of  scientists  is 
more  likely  to  have  the  breadth  of 
knowledge  and  skills  required  to  tackle 
such  large  and  complex  problems 
successfully.  The  research  team  that 
will  be  assembled  for  the  FSC  should 
also  promote  connectivity  with  the 
broader  scientific  community. 

Areas  of  Focus 

The  FSC  will  be  a  university-based 
center  of  excellence  that  will  emphasize 
scientific  issues  that  are  of  fundamental 
importance  to  fusion  plasma  science. 
Examples  of  topics  that  could  serve  as 
a  focus  of  a  FSC  include,  but  are  not 
limited  to:  turbulence  and  transport, 
chaos  and  self-organization,  energetic 
particle  dynamics,  and  high  energy 
density  plasma  physics. 

Educational  Component 

Since  future  manpower  requirements 
of  the  fusion  energy  sciences  program 
are  an  important  concern,  proposals 
should  discuss  effective  ways  in  which 
education  and  training  are  integrated 
within  their  research  programs.  Centers 
should  be  expected  to  sponsor 
multidisciplinary  workshops  and 
sununer  schools  that  will  bring  together 
students  and  researchers  hova  various 
fields  and  institutions  to  focus  on  basic 
plasma  science.  The  workshops  should 
also  serve  to  communicate  the  advances 
and  challenges  of  fusion  science  to  the 
broader  scientific  community. 

Eligibility  Information 

Applications  are  sought  from 
academic  institutions  and  groups, 
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within  the  United  States,  which  have 
research  and  educational  programs  in 
plasma  science.  The  Center  is  expected, 
and  encouraged,  to  participate  in 
collaborations  with  other  research 
institutions.  The  FSC  is  envisioned  to 
combine  the  expertise  and  approaches 
of  national  laboratories  and  universities. 
However,  since  the  thrust  of  this 
initiative  is  for  university-based 
institutions,  any  participation  of  a 
(FFRDC),  including  a  Department  of 
Energy  National  Laboratory,  should  be 
limited  to  no  more  than  20  percent  of 
the  Center  funding. 

Cost  Sharing 

The  host  institution  is  required  to 
provide  at  least  15  percent  matching 
funds  for  the  Center. 

Application  Process 

Applicants  are  requested  to  submit  a 
letter-of-intent  as  stated  above. 
Applicants  will  be  required  to  submit  a 
detailed  Preliminary  Application  that 
will  be  reviewed  by  a  panel  of  experts. 
Following  the  review  of  the  Preliminary 
Application,  applicants  may  be  invited 
to  submit  a  Full  Application.  The  Fidl 
Application  will  receive  an  extensive 
review  which  may  include  oral 
presentations  by  the  Principal 
Investigator  and  his  collaborators. 

Letter-of-Intent 

Letters-of-intent  must  include  the  title 
of  the  application,  the  name  of  the 
Principal  Investigator(s),  the  requested 
funding  and  a  one-page  abstract.  These 
letters-of-intent  will  be  used  to  organize 
and  expedite  review  processes.  Failure 
to  submit  a  letter-of-intent  will  not 
negatively  prejudice  a  responsive  formal 
application  submitted  in  a  timely 
fashion. 

Preliminary  Application 

The  Preliminary  Application  should 
consist  of  a  description  of  the  research 
proposed  to  be  undertaken  by  the 
Fusion  Science  Center  including  a  clear 
explanation  of  its  importance  to  the 
advancement  of  fusion  plasma  science. 
The  Preliminary  Application  should  be 
limited  to  a  maximum  of  30  pages 
(including  text  and  figures)  of  technical 
information.  It  should  briefly  describe 
the  institutional  setting  of  the  FSC,  its 
proposed  scope  and  organization, 
activities  in  research  and  education  and 
their  integration,  development  of  human 
resources  and  shared  experimental 
facilities,  links  with  related  major 
research  centers,  on  campus  or  off 
campus,  and  a  management  plan.  The 
application  should  emphasize  the 
synergy  of  collaborations  that  will  be 
facilitated  by  the  Center.  A  clear  case 


should  be  made  that  the  Center's 
research  program  will  contribute  more 
to  the  advancement  of  fusion  plasma 
science  than  would  be  expected  from 
the  independent  efforts  of  its  individual 
investigators.  Also  included  should  be  a 
description  of  educational  activities  that 
wiU  be  an  integral  part  of  the  Center's 
research  program  and  other  information 
necessary  for  a  concise  overview  of  the 
FSC  activities.  The  FSC  application 
shoiUd  describe  proposed  efforts  to 
conununicate  concepts,  methods,  tools, 
and  results  to  the  wider  world  of 
science  in  order  to  raise  awareness  of 
the  fusion  science  community's 
scientific  accomplishments. 

Full  Application 

The  Department  of  Energy  will  accept 
Full  Applications  for  a  Fusion  Science 
Center  by  invitation  only,  based  upon 
the  results  of  an  evaluation  of  the 
Preliminary  Application.  The  Full 
Application  should  consist  of  a  more 
detailed  description  of  the  material 
contained  in  the  Preliminary 
Application.  The  Full  Apph'cation  may 
be  modified  in  response  to  the 
reviewers'  comments  concerning  the 
Preliminary  AppUcation.  The  review 
process  for  the  Full  Application  may 
also  include  oral  presentations,  made  to 
a  review  panel,  by  the  proposed  Center's 
key  people. 

Program  Funding 

It  is  anticipated  that  about  $2,000,000 
of  Fiscal  Year  2004  funding  will  be 
available  to  fund  one  or  two  new  Fusion 
Science  Centers  from  applications 
received  in  response  to  this  Notice. 
Because  future  yea/  funding  is  not 
anticipated  to  increase,  applications 
should  propose  constant  effort  in  futiu* 
years  (allowing  for  inflation).  Future 
year  funding  will  depend  upon  suitable 
progress  and  the  availability  of  funds. 
The  cost-effectiveness  of  the  application 
will  be  considered  when  comparing 
applications  with  differing  funding 
requirements. 

Merit  Review 

Applications  will  be  subjected  to 
formal  merit  review  and  will  be 
evaluated  against  the  following  criteria, 
which  are  listed  in  descending  order  of 
importance  as  set  forth  in  10  CFR  part 
605. 

1.  Scientffic  and/or  technical  merit  of 
the  project, 

2.  Appropriateness  of  the  proposed 
method  or  approach, 

3.  Competency  of  the  applicant's 
personnel  and  adequacy  of  the  proposed 
resources, 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 


The  Office  of  Fusion  Energy  Sciences 
will  also  consider,  as  part  of  the 
evaluation,  other  available  advice  or 
information  as  well  as  program  policy 
factors,  such  as  ensuring  an  appropriate 
balance  among  and  vrithin  the  program 
areas,  ensuring  support  for  majpr 
computational  efforts,  ensuring  support 
for  experiments,  and  quality  of  previous 
performance. 

Additional  Review  Criteria 

In  order  to  encourage  iimovation  and 
originality  in  the  application, 
preconceived  specifications  are  being 
kept  to  a  minimum  in  this 
announcement.  A  proposal  for  a  center 
should  have  a  plan  to  identify,  pose, 
and  answer  scientific  questions  of 
widely  recognized  importance.  In  all 
cases,  however,  a  Center's  application 
should  demonstrate  that  the  whole  of 
the  Center's  effort  will  be  substantially 
greater  than  the  sum  of  its  parts. 
Attention  will  be  paid  to  the 
management  plan,  which  should 
include  a  description  of  how  the  FSC 
will  operate.  The  plan  should  also 
describe  proposed  activities  that  will  be 
undertaken  to  enhance  connectivity 
between  the  Center  and  the  broad 
scientific  community. 

In  addition  to  the  information 
required  by  10  CFR  part  605  each 
application  should  contain  the 
following  items:  (1)  A  succinct 
statement  of  the  goal  of  the  research,  (2) 
a  detailed  research  plan,  (3)  the  specific 
results  expected  at  the  end  of  the  project 
period,  (4)  an  analysis  of  the  adequacy 
of  the  budget,  (5)  a  discussion  of  the 
impact  of  the  proposed  research  on 
other  fields  of  science,  and  (6)  for 
projects  requiring  significant 
computational  resources  (e.g.,  at  the 
National  Energy  Research  Scientific 
Computing  Center),  an  estimate  and 
justification  of  the  resources  that  will  be 
required. 

With  respect  to  the  enhanced 
productivity  that  one  would  expect  from 
the  synergy  of  a  Center,  additional 
review  criteria  are: 

(1)  Clear  evidence  of  collaborative 
work. 

(2)  The  extent  to  which  the  group 
addresses  difficult  problems  requiring  a 
team  effort. 

(3)  Clear  evidence  of  scientific 
leadership. 

(4)  The  extent  to  which  the 
management  will  evaluate  the  relevance 
and  scientific  impact  of  the  group's 
work. 

Selection  of  applications  for  award 
will  be  based  upon  the  findings  of  the 
technical  evaluations,  the  importance 
and  relevance  of  the  proposed  research 
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to  the  Office!  of  Fusion  Energy  Sciences' 
mission,  ana  funding  availability. 
The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049.  and  me  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  W  ashington,  DC  on:  August  7, 
2003. 

John  Rodney 
Associate  Director  c 
Management. 
IFR  Doc.  03-2  D863  Filed  »-14-03;  8:45  am) 

BILLING  COOE  6  SO-01-P 


:iark, 

of  Science  for  Resource 


DEPARTMENT  OF  ENERGY     , 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  QC03-11»-000,  et  al.] 

Allegheny  Qiergy  Supply  Company, 
LLC,  et  al.,  glectrlc  Rate  and  Corporate 
Filings 


August  6,  200  5 

The  follov  ing 
with  the  Coijuniss 
listed  in  asci 
docket  class 


filings  have  been  made 
ion.  The  filings  are 
( inding  order  within  each 
fication. 


1.  Allegheny  Energy  Supply  Company, 
LLC,  Allegheny  Trading  Finance 
Company,  J.,  Axon  &  Company,  Power 
Receivable  I  inance,  LLC 

[Docket  No.  E:03-1  18-000] 

Take  notice  that  on  July  31,  2003, 
Allegheny  E  lergy  Supply  Company, 
LLC.  (AESC; ,  Allegheny  Trading 
Finance  Conipaiiy,  (ATF),  J.  Aron  & 
Company  (J.  \ron)  and  Power  Receivable 
Finance.  LLl :  (PRF)  (together,  the 
Applicants)  lied  with  the  Federal 
Energy  Regu  atory  Commission  a  joint 
application  >ursuant  to  Section  203  of 
the  Federal  'ower  Act  for  authorization 
of  a  disp.psit  on  of  jurisdictional 
facilities  wh  3reby  AESC  and  ATF  will 
sell  and  tran  sfer  to  J. Aron  and  PRF 
contracts  foi  the  wholesale  sale  of 
power.  The  .  Applicants  have  requested 
Conunission  action  on  an  expedited 
basis  to  pen  lit  the  transaction  to  close 
on  or  about  September  1,  2003. 

Comment  Date:  August  19,  2003. 

2.  Florida  P(  twer  &  Light  Company 

E  102-706-005] 
notic  8  that  on  August  1 ,  2003, 
Pow  ;r  &  Light  Company  filed 
Feqeral  Energy  Regulatory 
a  refund  compliance  filing 
above  captioned  proceeding, 
that  a  copy  of  this  filing 
seriifed  on  DeSoto  County 
Company,  L.L.C.,  parties  to 
1  :R02-766,  and  the  Florida 
Conunission. 


[Docket  No 

Take 
Florida 
with  the 
Commission 
in  the 

FPL  states 
has  been 
Generating 
Docket  No. 
Public 


:  Servi  :e 


Comment  Date:  August  22,  2003. 

3.  Public  Service  Company  of  Colorado 

[Docket  No.  ER03-971-O01] 

Take  notice  that  on  August  1,  2003, 
Public  Service  Company  of  Colorado 
(PS  Colorado)  tendered  for  filing  a 
supplement  to  its  general  rate  case 
filing,  made  in  Docket  ER03-971-000 
on  June  19,  2003  (June  19  Filing).  PS 
Colorado  states  that  this  filing  corrects 
a  tax  calculation  error  in  the  cost  of 
service  underlying  the  rates  proposed  in 
the  June  19  Filing. 

Comment  Date:  August  22,  2003. 

4.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER03-1 145-000] 

Take  notice  that  on  July  31,  2003,  PJM 
Interconnection,  L.L.C.  (PJM),  submitted 
for  filing  amendments  to  the  Amended 
and  Restated  Operating  Agreement  of 
PJM  Interconnection,  L.L.C,  the 
Reliability  Assurance  Agreement 
Among  Load  Serving  Entities  in  the 
MAAC  Control  Zone,  and  the  PJM  West 
Reliability  Assurance  Agreement 
Among  Load  Serving  Entities  in  the  PJM 
West  Region  to  revise  the  PJM 
stakeholder  committee  structure  and  to 
make  other  changes  to  facilitate  the 
stakeholder  process  in  PJM. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  PJM  members, 
and  each  state  electric  utility  regulatory 
com^mission  in  the  PJM  region. 

Comment  Date:  August  21,  2003. 

5.  Power  Receivable  Finance,  LLC 

[Docket  No.  ER03-1 151-000] 

Take  notice  that  on  August  1,  2003, 
Power  Receivable  Finance,  LLC  (PRF) 
petitioned  the  Federal  Energy 
Regulatory  Commission  for  an  order:  (1) 
Accepting  for  filing  PRF's  Rate  Schedule 
FERC  No.  1;  (2)  granting  waiver  of 
certain  requirements  of  the 
Commission's  regulations;  and  (3) 
granting  the  blanket  approvals  normally 
accorded  to  sellers  permitted  to  sell  at 
market-based  rates.  PRF  also  requests 
that  the  Commission  grant  waiver  of  the 
60-day  prior  notice  requirement. 

Comment  Date:  August  22,  2003. 

6.  Michigan  Electric  Transmission 
Company,  LLC 

(Docket  No.  ER03-1 154-000) 

Take  notice  that  on  August  1,  2003, 
Michigan  Electric  Transmission 
Company,  LLC  (METC)  filed  an 
executed  Wholesale  Distribution  Service 
Agreement  (Agreement)  with 
Consumers  Energy  Company 
(Consumers).  METC  seeks  an  effective 
date  of  September  1,  2003. 

METC  states  that  a  copy  of  this  filing 
has  been  served  on  Consumers  and  the 
Midwest  ISO. 


Comment  Date:  August  22,  2003. 

7.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER03-1155-000] 

Take  notice  that  on  August  1 .  2003, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  Amendment  No.  1  to  the 
Interconnected  Control  Area  Operating 
Agreement  (ICAOA)  between  the  ISO 
and  Sacramento  Municipal  Utility 
District  (SMUD).  The  ISO  requests  that 
the  agreement  be  made  effective  as  of 
July  7,  2003.  ISO  states  that  the  purpose 
of  Amendment  No.  1  is  to  revise  Service 
Schedule  6  (Real-Time  Operating 
Limits)  to  update  certain  rating 
information  for  the  Hurley 
Interconnection  and  for  the  Elverta 
Interconnection. 

The  ISO  states  that  this  filing  has  been 
served  on  SMUD  and  the  Public 
Utilities  Conmiission  of  the  State  of 
California. 

Comment  Date:  August  22,  2003. 

8.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ES03-47-000] 

Take  notice  that  on  August  1,  2003, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  filed  an  application  for 
authorization  to  issue  and  pledge  up  to 
and  including  $18,000,000  of  debt 
securities  under  Section  204  of  the 
Federal  Power  Act,  and  a  request  for 
waiver  of  the  competitive  bidding 
requirements  and  negotiated  placement 
requirements  of  18  CFR  34.2(a).  Soyland 
requests  expedited  treatment  of  its 
application. 

Comment  Date:  August  27,  2003. 

9.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ES03-48-000] 

Take  notice  that  on  August  1,  2003, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  filed  an  application  for 
authorization  to  issue  and  pledge  up  to 
and  including  $2,858,000  of  debt 
securities  under  Section  204  of  the 
Federal  Power  Act,  and  a  request  for 
waiver  of  the  competitive  bidding 
requirements  and  negotiated  placement 
requirements- of  18  CFR  34.2(a).  Soyland 
requests  expedited  treatment  of  its 
application. 

Comment  Date:  August  27,  2003. 

10.  Soyland  Power  Cooperative,  Inc. 

(Docket  No.  ES03-49-000] 

Take  notice  that  on  August  1,  2003, 
Soyland  Power  Cooperative,  Inc. 
(Soyland),  filed  an  application  for 
authorization  to  issue  and  pledge  up  to 
and  including  $20,000,000  of  debt 
securities  under  Section  204  of  the 
Federal  Power  Act,  and  a  request  for 
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waiver  of  the  competitive  bidding 
requirements  and  negotiated  placement 
requirements  of  18  CFR  34.2(a).  Soyland 
requests  expedited  treatment  of  its 
application. 

Comment  Date:  August  27,  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov ,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)208-3676,  or  for  TTY, 
contact  (202)502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20852  Filed  8-14-03;  8:45  am] 

BILLING  COOE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-3155-<X>5,  et  al.] 

New  Yoric  Independent  System 
Operator,  Inc.,  et  al.,  Electric  Rate  and 
Corporate  Filings 

August  6,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 


1.  New  York  Independent  System 
Operator,  Inc. 

[Docket  Nos.  EROl-3155-005,  EROl-1385- 
014  and  ELOl-45-013) 

Take  notice  that  on  July  11,  2003, 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Conmiission  (Commission) 
its  response  to  the  Commission's  Order 
on  Requests  for  Rehearing  and  Motion 
dated  Jime  5,  2003  in  Docket  Nos. 
EROl-3155-003,  EROl-1 285-01 2  and 
EL01^5-011. 

Comment  Date:  August  20,  2003. 

2.  Portland  General  Electric  Company 

(Docket  No.  ER03-1019-OO1] 

Take  notice  that  on  August  1,  2003, 
Portland  General  Electric  Company 
(PGE)  tendered  for  filing  Amended 
Revised  Tariff  Sheets  to  the  Second 
Revised  Volimie  No.  8  of  PGE's  FERC 
Electric  Tariff.  PGE  states  that  the 
revisions  are  intended  to  broaden  the 
application  of  Energy  Imbalance  Service 
Schedule  4  pursuant  to  PGE's  Open 
Access  Transmission  Tariff  (OATT), 
effective  April  2,  2001. 

PGE  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  and  an  effective  date  of 
June  1,  2003.  PGE  states  that  a  copy  of 
the  filing  was  served  upon  the  Oregon 
Public  Utility  Commission. 

Comment  Date:  August  22,  2003. 

3.  Ameren  Services  Company 

[Docket  No.  ER03-1 146-000] 

Take  notice  that  on  August  1,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  Service  Agreements 
for  Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  between  ASC  and  the  City  of 
Jackson,  Missouri  (Customer).  ASC 
states  that  the  purpose  of  the  Agreement 
is  to  permit  ASC  to  provide 
transmission  service  to  Customer 
pursuant  to  Ameren=s  Open  Access 
Transmission  Tariff. 

Comment  Date:  August  22,  2003. 

4.  Ameren  Services  Company 

[Docket  No.  ER03-1 14  7-000] 

Take  notice  that  on  August  1,  2003, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  Service  Agreements 
for  Network  Integration  Transmission 
Service  and  a  Network  Operating 
Agreement  between  ASC  and  Ameren 
Energy  Marketing  Company  as  agent  for 
Caterpillar  (Customer).  ASC  asserts  that 
the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  Customer  pursuant  to 
Ameren 's  Open  Access  Transmission 
Tariff. 


Comment  Date:  August  22,  2003. 

5.  New  England  Power  Pool 

(Docket  No.  ER03-1 148-000) 

Take  notice  that  on  August  1,  2003, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  materials  to  permit  NEPOOL 
to  expand  its  membership  to  include 
Powerex  Corp.  (Powerex),  and  to 
terminate  the  membership  of 
SmartEnergy,  Inc.  (SmartEnergy).  The 
Participants  Committee  requests  a 
August  1,  2003  effective  date  for 
commencement  of  participation  in 
NEPOOL  by  Powerex  and  a  July  1,  2003 
effective  date  for  the  termination  of 
SmartEnergy. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  August  22,  2003. 

6.  Reliant  Energy  Services,  Inc.,  as 
agent  for  Reliant  Energy  Hunterstown, 
LLC 

[Docket  No.  ER03-1 164-000] 

Take  notice  that  on  August  1,  2003, 
Reliant  Energy  Services,  Inc.,  as  agent 
for  Reliant  Energy  Hunterstown,  LLC 
(Hunterstown,  LLC)  tendered  for  filing, 
piu-suant  to  Section  205  of  the  Federal 
Power  Act  (16  U.S.C.824d),  and  part  35 
of  the  Federal  Energy  Regulatory 
Commission's  Rules  of  Practice  and 
Procedure,  a  rate  schedule  for  reactive 
power  to  be  provided  to  the  PJM 
Interconnection,  LLC  transmission  grid. 
Hunterstowm,  LLC  requests  an  effective 
date  of  September  1,  2003. 

Comment  Date:  August  22,  2003. 

7.  Texas-New  Mexico  Power  Company 

[Docket  No.  ES03-45-OOO1 

Take  notice  that  on  July  31,  2003, 
Texas-New  Mexico  Power  Company 
(Texas-New  Mexico)  submitted  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  seeking 
authorization  to  issue  long-term, 
unsecured  debt  in  an  amount  not  to 
exceed  $250  million. 

Texas-New  Mexico  also  requests  a 
waiver  from  the  Commission's 
competitive  bidding  and  negotiated 
placement  requirements  at  18  CFR  34.2. 

Comment  Date:  August  27,  2003. 

8.  Florida  Keys  Electric  Cooperative 
Association,  Inc. 

(Docket  No.  ES03-46-000] 

Take  notice  that  on  August  1,  2003, 
Florida  Keys  Electric  Cooperative 
Association,  Inc.  (Florida  Keys) 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act 
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[orization  to  issue  long-term, 
tes  in  an  amount  equal  to 

1.  Florida  Keys  also 
Jaiver  from  the 

's  competitive  bidding  and 
Placement  requirements  at  18 

Date:  August  27,  2003. 


seeking  au 
mortgage  m 
$11.2millii 
requests  a 
Commissio; 
negotiated 
CFR34.2. 
Commen, 

Standard  Paragraph 

Any  persdn  desiring  to  intervene  or  to 
protest  this  iling  should  file  with  the 
Federal  Ene  •gy  Regulatory  Commission, 
888  First  Sti  eet,  NfE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  wjill  not  serve  to  make       . 
protestants  |  larties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  notion  to  intervene.  All  such 
motions  or  [  rotests  should  be  filed  on 
or  before  th<  comment  date,  and,  to  the 
extent  appli  :able,  must  be  served  on  the 
applicant  ar  d  on  any  other  person 
designated  c  n  the  official  service  list. 
This  filing  ii  available  for  review  at  the 
Conunissioi  or  may  be  viewed  on  the 
Commission  's  Web  site  at  http:// 
www.ferc.gcv  ,  using  the  "FERRIS"  link. 
Enter  the  da  cket  number  excluding  the 
last  three  di  ;its  in  the  docket  number 
field  to  acce  5S  the  docimient.  For 
assistemce,  ( lease  contact  FERC  Online 
Support  at 

FERCOnline  Support@ferc.gov  or  toll- 
free  at  (866)208-3676,  or  for  TTY, 
contact  (2021)502-8659.  Protests  and 
intervention  s  may  be  filed  electronically 
via  the  Inter  aet  in  lieu  of  paper;  see  18 
CFR  385. 20(  l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  tl  e  "e-Filing"  link.  The 
CommissioE  strongly  encourages 
electronic  fi  ings. 

Magalie  R.  Sj  las. 

Secretary. 

[FR  Doc.  03-4  0853  Filed  8-14-03;  8:45  am] 

BILLING  CODE  91 7-01 -P 


I 


ENVIRONMENTAL  PROTECTION 
AGENCY     i 

[ER-FRL-6642-9] 

Environmental  Impact  Statements  and 
Regulations;  Avaiiability  of  EPA 
Comments 


Availability 
prepared  pu  rsuant 
Review  Pro<  ess 
309  of  the  C  ean 
102(2)(c)  of  he 
Policy  Act  ap 


of  EPA  comments 

to  the  Environmental 
(ERP),  under  Section 
Air  Act  and  Section 
National  Environmental 
amended.  Requests  for 


copies  of  EPA  corrmients  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  4,  2003  (68  FR  16511). 

Draft  EISs 

ERP  No.  D-AFS-E65061SC  Rating 
EC2,  Sumter  National  Forest  Revised 
Land  and  Resource  Management  Plan, 
Implementation,  Oconee.  Chester, 
Fairfield,  Laurens,  Newberry,  Union- 
Abbeville,  Edgefield,  Greenwood, 
McCormick  and  Saluda  Counties,  SC. 

Summary:  EPA  has  environmental 
concerns  related  primarily  to  water 
quality  improvement  goals  and 
objectives  for  the  National  Forest.  EPA 
recommends  inclusion  of  several  forest- 
wide  goals,  objectives  emd  standards  to 
improve  water  quality  and  identified 
several  individual,  watershed-specific, 
management  prescriptions  for 
implementation. 

ERP  No.  D-AFS-E65062-TN  Rating 
EC2,  Cherokee  National  Forest  Revised 
Land  and  Resouix:e  Management  Plan, 
Implementation,  Carter.  Cocke,  Greene, 
Johnson,  McMinn,  Monroe,  Polk, 
Sullivan  and  Unicoil,  TN. 

Summary:  EPA  has  environmental 
concerns  related  primarily  to  water 
quality  improvement  goals  and 
objectives  for  the  National  Forest.  EPA 
recommends  inclusion  of  several  forest- 
wide  goals,  objectives  and  standards  to 
improve  water  quality  and  identified 
several  individual,  watershed-specific, 
management  prescriptions  for 
implementation. 

ERP  No.  D-AFS-E65063-GA  Rating 
EC2,  Chattahoochee-Oconee  National 
Forests  Revised  Land  and  Resource 
Management  Plan,  Implementation, 
several  Counties,  GA. 

Summary:  EPA  has  environmental  - 
concerns  related  primarily  to  water 
quality  improvement  goals  and 
objectives  for  the  National  Forest.  EPA 
recommends  inclusion  of  several  forest- 
wide  goals,  objectives  and  standards  to 
improve  water  quality  and  identified 
several  individual,  watershed-specific, 
management  prescriptions  for 
implementation. 

ERP  No.  D-AFS-E65064-AL  Rating 
EC2,  Alabama  National  Forests  Revised 
Land  and  Resource  Management  Plan, 
Implementation,  Bankhead  National 
Forest,  Lawrence,  Winston  and  Franklin 
Counties,  AL. 

Summary:  EPA  has  environmental 
concerns  related  primarily  to  water 
quality  improvement  goals  and 
objectives  for  the  National  Forest.  EPA 
recommends  inclusion  of  several  forest- 
wide  goals,  objectives  and  standards  to 
improve  water  quality  and  identified 


several,  watershed-specific, 
management  prescriptions  for 
implementation. 

ERP  No.  D-AFS-J65382-SD  Rating 
EC2.  Elk  Bugs  and  Fuels  Project, 
Vegetation  Management  to  Reduce  the 
Spread  of  Mountain  Pine  Beetles  and 
the  Threat  and  Severity  of  Potential 
Wildfires,  Black  Hills  National  Forest 
Land  and  Resource  Management  Plan, 
Implementation,  Northern  Hills  Ranger 
District,  Black  Hills  National  Forest, 
Lawrence  and  Meade  Coimties,  SD. 

Summary:  EPA  expressed 
environmental  concerns  about  adverse 
impacts  of  erosion  on  water  quality  and 
riparian  habitat,  sedimentation  of 
streams  and  water-storage  reservoirs, 
fish  and  wildlife  impacts  to  sensitive 
species;  and  noxious  weeds.  EPA 
recommended  focusing  fire  reducing 
treatments  to  wildland-private  land 
interface,  allowing  large,  fire-resistant 
trees  to  remain  for  wildlife  habitat  in  the 
back  coimtry,  and  maximizing  use  of 
existing  roads  and  reducing  new  roads 
near  private  lands. 

ERP  No.  D-BLM-J01080-WY  Rating 
EC2,  West  Hay  Creek  Coal  Lease 
Application,  Federal  Coal  Leasing, 
Buckskin  Mine,  Powder  River  Basin, 
Campbell  County,  WY. 

Summary:  EPA  expressed 
environmental  concerns  with  potential 
impacts  to  air  quality  in  the  Powder 
River  Basin,  nitrogen  oxides  from 
blasting  and  wetlands  loss. 

ERP  No.  D-DOD-A09832-00  Rating 
LO,  Mercury  Management  Project,  Site 
Selection  and  Implementation  of  a 
Long-Term  (i.e.,  40  Years)  Management 
Plan  for  the  Defense  Stockpile  of 
Elemental  Mercury,  Hawthore,  NV;  New 
Haven,  IN;  Oak  Ridge,  TN;  Romulus. 
NY;  Somerville,  NJ;  Tooele,  UT  «yid 
Warren,  OH. 

Summary:  EPA  had  no  objection  to 
the  proposed  action. 

ERP  No.  D-DOI>-Al 0075-00  Rating 
LO,  Programmatic  EIS — Chemical  and 
Biological  Defense  Program,  Protection 
of  oiu-  Soldiers,  Sailors,  Marines  and 
Airmen  on  the  Battlefield,  United  States 
and  other  Coimtries. 

Summary:  EPA  had  no  objection  to 
the  proposed  action. 

ERP  No.  D-DOE-C22003-NY  Rating 
LO,  West  Valley  Demonstration  Project, 
Waste  Management,  Onsite  Management 
and  Offsite  Transportation  of 
Radioactive  Waste,  West  Valley, 
Cattaraugus  County,  NY. 

Summary:  EPA  has  no  objections  to 
the  implementation  of  the  proposed 
project. 

ERP  No.  D-DOE-L91018-OR  Rating 
LO,  Northeast  Oregon  Hatchery 
Program,  Grande  Ronde — Imnaha 
Spring  Chinook  Hatchery  Modification 
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and  Modernization  of  Two  Existing 
Hatchery  Facilities  and  Construction  of 
Three  New  Auxiliary  Hatchery 
Facilities,  Wallowa  County,  OR. 

Summary:  EPA  requested  additional 
information  in  the  final  EIS  to  support 
the  need  for  the  hatchery  facilities.  EPA 
also  requested  clarification  on: 
cumulative  impacts  collection, 
maintenance  and  operation  criteria; 
future  facility  plans  and  consultation 
with  Native  American  Tribes. 

ERP  No.  D-FHW-F404 1 2-OH  Rating 
ECl,  OH-161/37  Improvement,  from 
OH-161  (New  Albany  Bypass)  to  west  of 
OH-161/37  Interchange  with  OH-16. 
Funding,  Franklin  and  Licking 
Counties,  OH. 

Summary:  EPA  has  environmental 
concerns  with  the  preferred  alternative, 
specifically  with  impacts  to  wetlands, 
floodplains/streams,  and  groimdwater 
resources.  EPA  recommends  that  the 
FEIS  include  specific  mitigation 
measures  to  minimize  these  impacts. 

ERP  No.  D-FTA-E54012-FL  Rating 
ECl,  MIC/Earl ington  Heights  Coimector 
Study,  Earlington  Heights  Metrorail 
Station  to  the  Miami-Dade  Intermodal 
Center  (MIC)  Transit  Improvements, 
Funding  and  NPDES,  U.S.  Army  COE 
Section  10  and  U.S.  Coast  Guard  Bridge 
Permits  Issuance,  Miami-Dade  County, 
FL. 

Summary:  EPA  has  environmental 
concerns  with  the  proposed  project 
regarding  potential  impacts  to 
floodplains,  aquatic  resoiu-ces,  and 
wildlife  and  aquatic  habitat  as  well  as 
concerns  regarding  visual  and  noise 
impacts. 

ERP  No.  D-NRC-E05101-SC  Rating 
ECl,  H.B.  Robinson  Steam  Electric 
Plant,  Unit  No.  2  (RNP),  Application  for 
Operating  License  Renewal  of  Nuclear 
Plants  for  20- Years,  Supplement  13, 
located  on  the  Shore  of  Lake  Robinson, 
Darlington  and  Chesterfield  Counties, 
SC. 

Summary:  EPA  notes  that  radiological 
monitoring  of  all  plant  effluents,  and 
appropriate  storage  and  disposition  of 
radioactive  waste,  will  be  necessary 
during  the  license  renewal  period. 

ERP  No.  D-USA-Cl  1 02 1-NY  Rating 
LO,  Thomas  Jefferson  Hall  and  Other 
Construction  Activities  in  the  Cadet 
Zone  of  the  United  States  Military 
Academy,  Iinplementation,  West  Point, 
Hudson  River  Valley,  Orange  and 
Putnam  Counties,  NY; 

Summary:  EPA  has  no  objections  to 
the  implementation  of  the  proposed 
project. 

ERP  No.  DC-NOA-B91 01 7-00  Rating 
LO,  Atlantic  Sea  Scallop  Fishery 
Management  Plan  (FMP),  Amendment 
10,  Introduction  of  Spatial  Management 
of  Adult  Scallops,  Essential  Fish  Habitat 


(EFH),  from  the  Gidf  of  Maine  and 
Georges  Banks  to  Cape  Hatteras,  NC. 

Summary:  While  EPA  has  no 
objection  to  the  proposed  action,  it  was 
suggested  that  public  comments  and 
additional  data  on  protected  species  be 
included  in  the  final  docmnent. 

ERPNo.  DS-DOE-A061 78-00 Rating 
LO,  Programmatic  EIS — Stockpile  and 
Management  for  a  Modem  Pit  Facility 
(MPF)  Construction  and  Operation,  Site 
Location:  Savaimah  River  Site,  SC;  Los 
Alamos  Site,  NM;  Nevada  Test  Site; 
Carlsbad  Site,  NM;  and  Pantex  Site,  TX, 
and  Plutonium  Pit  Manufactiuing 
Capabilities  Upgrading  at  Los  Alamos 
National  Laboratory  (LANL),  NM. 

Summary:  EPA  does  not  object  to  the 
proposed  action,  but  requests  that  the 
Rnal  EIS  address  several  technical 
comments. 

Final  EISs 

ERP  No.  F-AFS-H65014-MO. 
Pineknot  Woodland  Restoration  Project, 
Open  Shortleaf  Pine  Woodland 
Restoration,  Implementation,  Doruphan/ 
Eleven  Point  Ranger  District,  Mark 
Twain  National  Forest,  Carter  Coimty, 
MO. 

Summary:  EPA's  concerns  regarding 
old  growth  designations,  water  quality 
and  soil  protection,  and  a  smoke/fire 
management  plan  have  been  adequately 
addressed. 

ERPNo.  F-COE-G39034-TX,  Bayport 
Channel  Container/Cruise  Terminal 
Project,  Marine  Terminal  Complex 
Construction  and  Operation,  Bayport 
Ship  Chaimel,  U.S.  Army  COE  Section 
10  and  404  Permits  Issuance,  Harris 
County,  TX. 

Summary:  EPA  expressed 
environmental  concern  that  impacts  to 
wetlands  should  be  fully  mitigated  and 
that  a  mitigation  plan  be  incorporated  in 
the  Record  of  Decision  and  be  made  a 
condition  to  the  Section  10/404  Corps  of 
Engineers  permit. 

ERP  No.  F-FHW-E50293-00, 
Louisville-Southern  Indiana  Ohio  River 
Bridges  Project,  Cross-River  Mobility 
Improvement  between  Jefferson  Coimty, 
KY  and  Clark  County,  ID,  Coast  Guard 
Bridge  and  U.S.  Army  COE  Section  10 
and  404  Permits  Issuance,  Jefferson 
County,  KY  and  Clark  County,  IN. 

Summary:  EPA  has  environmental 
concerns  with  the  proposed  project 
regarding  traffic  noise,  environmental 
justice  issues,  siuiace  water  quality, 
upland  forest  losses,  and  loss  of 
agricultiiral  lands.  Air  quality 
conformity  is  a  particular  area  of 
concern.  EPA  recommends  that  all 
reasonable  and  feasible  mitigation 
measures  be  identified  in  the  Record  of 
Decision. 


ERP  No.  F-FRC-f 0301 5-00, 
Grasslands  Pipreline  Project,  Interstate 
Natural  Gas  Pipeline  System 
Construction  and  Operation,  Docket  No. 
CP02-03 7-000,  WY,  ND  and  MT. 

Summary:  FERC  and  the  project 
proponent  made  some  revisions  in 
response  to  EPA's  comments,  to  reduce 
wetland  and  aquatic  impacts.  The 
project  proponent  agreed  to 
directionally  drill  its  Sandstone  Creek 
crossing,  to  eliminate  water  quality 
impacts  to  that  sensitive,  perennial 
stream.  EPA  requested  that  a  plan  be 
developed  to  prevent  and  monitor 
noxious  weed  introduction  and  spread 
before  project  construction  begins.  EPA 
expressed  concerns  that  cumulative 
environmental  impacts  frtim  related  gas 
production  projects  were  not  addressed 
in  the  EIS. 

ERPNo.  F-NOA-E91010-00, 
Amendment  13  to  the  Fishery 
Management  Plan  for  Siunmer 
Flounder,  Scup,  and  Black  Sea  Bass, 
Implementation,  in  the  Western  Atlantic 
Ocean,  from  Cape  Harteras,  NC, 
northward  to  the  US-Canadian  Border. 

Summary:  While  EPA  has  no 
objection  to  the  proposed  action,  EPA 
did  request  some  clarification 
information  regarding  wet  storage  of 
fishing  pots/traps  and  the  tag  program. 

ERP  No.  FS-COE-E67003-FL,  PCS 
Phosphate — White  Springs  Mine 
Continuation  Mining  Operations, 
Proposal  to  Discharge  Dredged/  Fill 
Material  into  1,858  Acres  of 
Jurisdictional  Wetlands.  Applications  of 
"Life  of  Mine"  Permits,  Hamilton 
County,  FL. 

Summary:  EPA  noted  that  although 
most  of  its  requests  for  technical  data 
were  provided,  there  were  some 
enviroiunental  concerns  that  some  data 
was  not  readily  available  in  the  Final 
EIS  and  had  to  be  obtained  irom  a 
project  Web  site. 

Dated:  August  12,  2003. 

Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  03-20901  Filed  8-14-03;  8:45  am) 

BILLING  CODE  6SGa-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6642-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  http://www.epa.gov/ 
compliance/ nepa/. 


48902 


Federal  Register / Vol.  68,  No.  158 /Friday,  August  15,  2003 /Notices 


Weekly  rece  pt  of  Environmental  Impact 
Statement ; 

Filed  Angus ;  4,  2003  Through  August  8, 
2003 

Pursuant  to  10  CFR  1506.9. 

EIS  No.  030:  \65.  Final  EIS,  NPS.  PA, 
Living  Wi  h  The  River:  Schuylkill 
River  Vail  jy  National  Area 
Mcmagemi  mt  Plan,  Implementation, 
Schuylkill ,  Chester.  Philadelphia, 
Belks,  anc  Montgomery  Counties,  PA, 
Wait  Pericd  Ends:  September  8,  2003, 
Contact:  Pater  Samuel  (215)  597- 
1848. 
The  above  NPS  EIS  should  have ' 

appeared  in  the  8/8/2003  Federal 

Register.  Th ;  30-day  Wait  Period  is 

Calculated  fi  om  8/8/2003. 

EIS  No.  030.  66.  Final  EIS.  NPS.  NC, 
Carl  Sandl  >urg  Home  National 
Historic  S  te,  General  Management 
Plan,  Impl  ementation.  Located  in  the 
Village  of  "lat  Rock,  Henderson 
County,  N  Z,  Wait  Period  Ends: 
September  15,  2003,  Contact:  Connie 
Hudson-B  icklund  (828)  693-4179. 

EIS  No.  030.  '67,  Draft  EIS,  IBR.  CA,  ' 
Freeport  F  egional  Water  Project,  To 
Construct  and  Operate  a  Water 
Supply  Pr  jject  to  Meet  Regional 
Water  Sup  ply  Needs,  Sacramento 
County  W  iter  Agency  (SCWA)  and 
the  East  Bi  ly  Municipal  Utility  District 
(EBMUD).  Alameda.  Contra  Costa, 
San  Joaqu  n,  Sacramento  Counties, 
CA.  Comnient  Period  Ends: 
Septembei  29,  2003,  Contact:  Rod 
Schroeder  (916)  989-7274. 

EIS  No.  030i  68.  Draft  EIS.  NPS,  AZ. 
Coronado  '^ationaJ  Memorial  General 
Managem<  nt  Plan,  Implementation, 
Cochise  Ci)unty,  AZ,  Comment  Period 
Ends:  Oct<  ber  14,  2003,  Contact:  John 
Paige (303) 969-2356. 

EIS  No.  230:  69.  Draft  EIS.  BLM.  OR. 
Timbered  Rock  Fire  Salvage  and  Elk 
Creek  Watershed  Restoration  Project, 
Implemen  :ation.  Northwest  Forest 
Plan,  Butti !  Falls  Resoiu-ce  Area, 
Medford  E  istrict,  Douglas,  Jackson 
and  Josepline  Coimties,  OR, 
Comment  Period  Ends:  October  14, 
2003,  Conjact:  Jean  Williams  (541) 
944-6620jThis  document  is  available 
on  the  Intdrnet  at:  http:// 
www.or.bl  m.gov/Medford/ 
Timbrock.  US. 

ElS  No.  030.  ^70.  Draft  EIS,  BLM.  OR, 
Upper  Siuslaw  Late-Successional 
Reserve  Ri  (storation  Plan,  To  Protect 
and  Enhai  ice  Late-Successional  and 
CHd-Grow  h  Forest  Ecosystems, 
Eugene  Di  strict  Resource  Management 
Plan,  Nort  iwest  Forest  Plan,  Coast 
Range  Mo  intains.  Lane  and  Douglas 
Counties,  DR,  Conunent  Period  Ends: 
October  I  <,  2003,  Contact:  Rick 
Colvin  (S-f  1)  683-6600. 


EIS  No.  030371.  Final  EIS,  FRC.  CA,  El 
Dorado  Hydroelectric  Project, 
Application  for  a  New  License,  South 
Fork  of  the  American  River  Basin  and 
Truckee  River  Basin  (FERC  NO.  184- 
065),  El  Dorado  National  Forest,  Lake 
Tahoe  Basin  Management  Unit, 
Alpine,  Amador  and  El  Dorado 
Counties,  CA,  Wait  Period  Ends: 
September  15,  2003,  Contact:  Susan 
O'Brien  (202)  502-8449.  This 
document  is  available  on  the  Internet 
at:  http://www.ferc.gov. 

EIS  No.  030372.  Draft  Supplement, 
COE.  WV.  Lower  Mud  River  at  Milton 
Project,  Updated  Information  on  the 
Milton  Local  Protection  Project, 
Proposed  Flood  Damage  Reduction 
Measure,  City  of  Milton,  Cabell 
County,  WV,  Comment  Period  Ends: 
September  29,  2003,  Contact:  S. 
Michael  Worley  (304)  529-5636. 

EIS  No.  030373.  Final  Supplement,  AFS, 
CA,  Herger-Feinstein  Quincy  Library 
Group  Forest  Act  Pilot  Project, 
Proposal  to  Analyze  Options  for 
Maintaining  Defensible  Fuel  Profile 
Zones  (DFPZs),  Lassen,  Plumas  and 
Tahoe  National  Forests,  Shasta, 
Lassen,  Tehama,  Yuba,  Plumas  and 
Battle  Counties,  CA,  Wait  Period 
Ends:  September  15,  2003,  Contact: 
Linda  Kanski  (530)  283-7821. 

EIS  No.  030374,  Draft  EIS,  AFS,  CA, 
South  Tahoe  Public  Utility  District 
(STPUD)  B-Line  Phase  III  Wastewater 
Export  Pipeline  Replacement  Project, 
Luther  Pass  Pxunp  Station  to  U.S. 
Forest  Service  Luther  Pass  Overflow 
Campground  Access  Road,  Special 
Use  Permit,  U.S.  Army  COE  Section 
404  and  US  Fish  and  Wildlife  Service 
Permits  Issuance  and  EPA  Grant,  El 
Dorado  and  Alpine  Coimties,  CA, 
Comment  Period  Ends:  September  29, 
2003,  Contact:  Gary  Weigel  (530)  543- 
2665. 

EIS  No.  030375.  Final  EIS.  TVA,  TN. 
NC.  VA,  Adoption — Patriot  Project, 
Construction  and  Operation  of 
Mainline  Expansion  and  Patriot 
Extension  in  order  to  Transport 
510,000  dekatherms  per  day  (dth/day) 
of  Natural  Gas,  TN,  VA  and  NC, 
Contact:  Harold  M.  Draper  (865)  632- 
6889.  Termessee  Valley  Authority's 
has  adopted  the  Federal  Regulatory 
Commission's  Final  EIS,  #020401 
filed  09-20-2002.  TVA  was  a 
Cooperating  Agency  for  the  above 
final  EIS.  Recirculation  of  the 
document  is  not  necessary  under 
Section  1506.3(c)  of  the  Coimcil  on 
Environmental  Quality  Regulations. 


Dated:  August  12,  2003. 
losepfa  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  03-20902  Filed  8-14-03;  8:45  am) 

BILUNG  CODE  6SG0-5(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

tOPPT-200»-0033;  FRL-7315-3] 

Solicitation  of  Applications  for  Lead- 
Based  Paint  Program  Grants;  Notice  of 
Availability  of  Funds 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  aimounces  EPA's 
intent  to  enter  into  cooperative 
agreements  with  States.  Territories, 
Indiain  Tribes,  Intertribal  Consortia,  and 
the  District  of  Columbia  to  provide 
financial  assistance  for  purposes  of 
developing  and  carrying  out  EPA- 
authorized  lead-based  paint  programs. 
These  programs  and  this  financial 
assistance  are  authorized  by  section  404 
of  the  Toxic  Substances  Control  Act 
(TSCA).  In  order  for  Indian  Tribes  and 
Intertribal  Consortia  to  be  ej.igible  for 
financial  assistance  under  this  program, 
the  Indian  Tribes  must  demonstrate  that 
they  meet  the  criteria  for  treatment  as  a 
State.  The  total  amount  of  fiscal  year 
(FY)  2003  funding  to  be  awarded  to 
States,  Territories,  Indian  Tribes, 
Intertribal  Consortia,  and  the  District  of 
Colimibia  for  development  and 
implementation  of  EPA-authorized  lead- 
based  pciint  programs,  and  for  EPA's 
direct  implementation  of  such  programs 
for  those  States,  Territories,  the  District 
of  Columbia,  and  Indian  Tribes  that  do 
not  have  EPA-authorized  programs  is 
$12.5  milhon.  For  FY2003,  the  Agency 
is  allocating  up  to  $1 .0  million  of  these 
funds  for  the  Indian  Tribes  and 
Intertribal  Consortia. 
DATES:  Applications  submitted  by 
States,  Territories,  and  the  District  of 
Columbia  for  financial  assistance, 
identified  by  docket  ID  number  OPPT- 
2003-0033,  must  be  received  by  EPA 
Regional  staff  on  or  before  September 
15,  2003.  Applications  submitted  by 
Indian  Tribes  and  Intertribal  Consortia 
for  financial  assistance,  identified  by 
docket  ID  number  OPPT-2003-0033, 
must  be  received  by  EPA  Regional  staff 
on  or  before  September  29,  2003. 

ADDRESSES:  Applications  may  be 
submitted  by  meiil,  or  in  some  instances 
electronically.  Please  foUow  the  detailed 
instructions  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFOFAmaTION.  To  ensiure 


Federal  Register / Vol.  68,  No.  158 /Friday,  August  15,  2003 /Notices 


48903 


proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPPT-2003-0033  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Director,  Environmental 
Assistance  Division  {7408M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (202) 
554-1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

For  technical  information  contact: 
The  appropriate  Regional  Lead 
Coordinator  listed  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Informatioii 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  States, 
Territories,  eligible  Indian  Tribes,  and 
Intertribal  Consortia,  and  the  District  of 
Columbia  to  develop  and  carry  out 
authorized  lead-based  paint  progrsims 
under  TSCA  section  404.  In  order  for 
Indian  Tribes  and  Intertribal  Consortia 
to  be  eligible  for  financial  assistance 
imder  this  program,  the  Tribes  or 
Intertribal  Consortia  must  demonstrate 
that  they  meet  the  criteria  at  40  CFR 
35.693  for  treatment  as  a  State.  In  order 
for  Intertribal  Consortia  to  be  eligible  for 
financial  assistance  under  TSCA  section 
404(g)  they  must  also  meet  the 
requirements  at  40  CFR  35.504.  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  or  Other  Related  Documents? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
imder  docket  identification  (ID)  number 
OPPT-2003-0033.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  Rm.  Bl02-Reading  Room,  EPA 
West,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  EPA  Docket  Center 
Reading  Room  telephone  number  is 
(202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 


2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register  "  listings  at 
http://www.epa.gov/fedrgstr/ . 

You  may  also  access  tms  document 
on  the  Home  Page  for  the  Office  of 
Pollution  Prevention  and  Toxics  at 
http://www.epa.gov/lead.  Select 
"What's  New."  Hard  copies  of  this 
document  are  available  from  the 
appropriate  Regional  Primary  Lead 
person  listed  in  Unit  I.C. 

An  electroriic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  nmnber. 

C.  How  and  to  Whom  Do  I  Submit  an 
Application? 

You  may  submit  an  application 
through  the  mail,  or  in  some  instances 
electronically,  to  the  Regional  Lead 
Coordinator  in  the  appropriate  EPA 
Regional  Office.  The  mailing  addresses 
and  contact  telephone  numbers  for  these 
offices  are  listed  below.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPPT-2003-0033  in  the  subject  line  on 
the  first  page  of  your  response. 

Region  I:  (Connecticut,  Maine,    • 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Vermont),  Regional  Contact- 
-James  Bryson,  USEPA  Region  I,  One 
Congress  St.,  Suite  1100  (CPT),  Boston, 
MA  02114-0203;  telephone  niunber: 
(617)  918-1524;  e-mail  address: 
bryson.jamesm@epa.gov. 

Region  II:  (New  Jersey,  New  York, 
Puerto  Rico,  and  the  Virgin  Islands), 
Regional  Contact-Lou  Bevilacqua, 
USEPA  Region  II,  MS-225,  2890 
Woodbridge  Ave.,  Edison,  NJ  08837; 
telephone  number:  (732)  321-6671;  e- 
mail  address:  bevilacqua.lou@epa.gov. 

Region  III:  (Delaware,  Maryland, 
Pennsylvania,  Virginia,  West  Virginia, 
and  the  District  of  Columbia),  Regional 
Contact-Demian  Ellis,  USEPA  Region 
III,  (3WC33),  1650  Arch  Street, 
Philadelphia,  PA  19103-2029; 
telephone  number:  (215)  814-3114;  e- 
mail  address:  ellis.demian@epa.gov. 

Region  IV:  (Alabama,  Florida,  Georgia, 
Kentucky,  Mississippi,  North  Carolina. 


South  Carolina,  and  Termessee), 
Regional  Contact-Keith  Bates,  USEPA 
Region  IV,  61  Forsyth  Street,  S.W., 
Atlanta,  GA  30303;  telephone  number: 
(404)  562-8992;  e-mail  address: 
bates.keith@epa.gov. 

Region  V:  (Illinois,  Indiana,  Michigan, 
Mirmesota.  Ohio,  and  Wisconsin), 
Regional  Contact-David  Turpin,  USEPA 
Region  V  (DT-8J),  77  W.  Jackson  Blvd.. 
Chicago,  IL  60604;  telephone  number: 
(312)  886-7836;  e-mail  address: 
turpin.david@epa.gov. 

Region  VI:  (Arkansas,  Louisiana,  New 
Mexico,  Oklahoma,  and  Texas), 
Regional  Contact-Eva  Steele,  USEPA 
Region  VI,  1445  Ross  Ave.,  12th  Floor, 
Dallas,  TX  75202;  telephone  nimiber 
(214)  665-7211;  e-mail  address: 
steele.eva@epa.gov. 

Region  VII:  (Iowa,  Kansas,  Missouri, 
and  Nebraska),  Regional  Contact- 
Randall  Whipple.  USEPA  Region  VII. 
ARTD/RALI,  901  North  5th,  Kansas 
City,  KS  66101;  telephone  number:  (913) 
551-7093;  e-mail  address: 
Whipple,  ran  dall@epa  .gov. 

Region  VIII:  (Colorado,  Montana, 
North  Dakota,  South  Dakota,  Utah,  and 
Wyoming),  Regional  Contact-David 
Combs,  USEPA  Region  VIII,  999  18th 
St.,  Suite  300,  Denver,  CO  80202; 
telephone  number:  (303)  312-6021;  e- 
mail  address:  combs.dave@epa.gov. 

Region  IX:  (Arizona,  California, 
Hawaii,  Nevada,  American  Samoa,  and 
Guam),  Regional  Contact-Mary  Aycock, 
USEPA  Region  D(,  (CMD-4-2),  75 
Hawthorne  St.,  San  Francisco,  CA 
94105;  telephone  number:  (415)  947- 
4169;  e-mail  address: 
aycock.mary@epa  .gov. 

Region  X:  (Alaska,  Idaho,  Oregon,  and 
Washington),  Regional  Contact-Barbara 
Ross,  USEPA  Region  X,  Solid  Waste  and 
Toxics  Unit  (WCM-128),  1200  Sixth 
Ave.,  Septtle,  WA  98101;  telephone 
number:  (206)  553-1985;  e-mail  address: 
ross.barbara@epa  .gov. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Application  for  EPA? 

1.  Purpose  and  scope.  EPA  awards 
non-matching  cooperative  agreements 
under  TSCA  section  404(g)  to  States, 
Territories,  eligible  Indian  Tribes  and 
Intertribal  Consortia,  and  the  District  of 
Columbia  to  develop  and  carry  out 
authorized  lead-based  paint  programs. 
The  term  "Territory"  includes  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  Guam,  American  Samoa, 
the  Northern  Mariana  Islands,  and  any 
other  Territory  or  possession  of  the 
United  States.  Also,  hereinafter,  the 
term  "States"  includes  the  "District  of 
Columbia."  In  the  past,  recipients  of  the 
grants  have  used  the  funds  to  assist  in 
program  development  and  prepare  for 
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program  autnorization.  EPA  intends  to 
continue  to  support  the  development 
and  authori  jation  of  these  programs  as 
well  as  implementation  of  authorized 
programs  asjbudget  constraints  allow. 
This  Notice  pas  been  developed  based 
on  the  knowledge  that  some  States, 
Tribes,  and  'I'erritories  have  received 
authorizatioti  and  that  several  States 
and  Indian  Tribes  are  continuing  to 
develop  thei  r  programs.  This  Notice 
addresses  thj  criteria  EPA  will  consider 
when  evaluajling  the  grant  proposals 
submitted  tojthe  Agency. 

Under  TS(  A  section  404,  EPA 
authorizes  S  ates.  Territories,  and 
eligible  Indiiji  Tribes  and  Intertribal 
Consortia  to  idminister  lead-based  paint 
programs  in  ieu  of  the  corresponding 
Federal  prog  am.  These  lead-based  paint 
programs  are  intended  to  reduce  the 
incidence  of  childhood  lead  poisoning 
by  ensuring  mat  individuals  conducting 
lead-based  p»int  activities  are  properly 
trained  and  dertified  and  that  renovation 
contractors  provide  lead-hazard 
information  to  building  owners  and 
residents.  EPk  issued  regulations  to 
establish  these  lead-based  paint 
programs  un(  ler  the  authority  of  TSCA 
sections  402  md  406. 

In  40  CFR  I  )art  745,  subpart  L,  EPA 
promulgated  regulations  piu^uant  to 
TSCA  sectior  402  that  cover  the  training 
and  certificat  on  of  individuals  engaged 
in  lead-based  paint  activities.  In  40  CFR 
part  745,  sub  )art  E.  EPA  issued 
regulations  p  irsuant  to  TSCA  section 
406.  The  regu  lation  requires  persons 
performing  n  novation  in  residential 
housing  to  pr  ivide  a  lead  hazard 
information  {  amphlet  to  the  owner  and 
occupant  of  t  le  housing  prior  to 
renovation.  T  le  procedures  for 
authorizing  S:ates,  Territories,  and 
eligible  India  i  Tribes  and  Intertribal 
Consortia  to  i  nplement  these  lead-based 
paint  progran  is  are  found  at  40  CFR  part 
745,  subpart  (J. 

2.  Goal  arte  objectives.  Pursuant  to 
Title  rV  of  TS  :a,  EPA  encourages 
S'ates,  Territc  ries,  Indian  Tribes,  and 
L  tertribal  Coi  isortia  to  seek 
authorization  of  their  own  lead-based 
paint  progran  s.  EPA's  goal  is  to  have 
authorized  pr  jgrams  in  all  States  and  a 
large  number  of  Territories,  and  on  a 
large  number  of  Indian  Tribal  lands. 
EPA  therefore  reconunends  that  parties 
seek  funding  hrough  the  TSCA  Title  IV 
section  404(gi  assistance  program, 
which  is  bein  ;  implemented  to  assist 
with  developttient  and  implementation 
of  lead-based  jaint  programs. 

Since  1994,  EPA  has  been  offering 
financial  assis  tance  under  TSCA  section 
404(g)  in  the  f  arm  of  cooperative 
agreements  w  thout  matching-fund 
requirements.  In  the  upcoming  funding 


cycle,  the  Agency  will  continue  to  work 
with  eligible  applicants  to  develop 
cooperative  agreements  consistent  with 
the  objectives  critical  to  the  ultimate 
success  of  implementation  of  a  national 
lead  program,  with  the  emphasis  on 
State.  Territorial,  Indian  Tribal,  and 
Intertribal  Consortium  programs. 
Although  EPA's  goal  is  to  have 
authorized  programs  in  all  States  and  a 
large  number  of  Territories,  and  on  a 
large  number  of  Indian  Tribal  lands,  the 
Agency  and  Congress  anticipated  that 
there  would  be  a  number  of  States, 
Territories,  and  Indian  Tribes  that 
would  not  seek  program  authorization. 
Consistent  with  authority  granted  in  the 
Agency's  FY  1998  Appropriation  Act 
(Ref.  1).  and  the  provisions  contained 
within.  EPA  is  authorized  to  use  section 
404(g)  funds  to  implement  a  Federal 
lead-based  paint  program  for  non- 
authorized  States,  Territories,  and 
Indian  Tribes.  See  40  CFR  35.116  and  40 
CFR  35.516.  [Note:  Where  the  Agency 
has  direct  implementation 
responsibilities,  EPA  cannot  provide 
financial  assistance  under  this  grant 
program  to  non-authorized  States, 
Indian  Tribes,  or  Intertribal  Consortia, 
or  Territories  to  assist  the  Agency  in 
implementing  and  enforcing  a  Federal 
program  imder  TSCA  section  404(h).] 

The  cooperative  agreements  must  be 
used  to  develop  and  implement 
authorized  programs.  States,  Territories. 
Indian  Tribes,  and  Intertribal  Consortia 
that  do  not  have  authorized  programs 
may  receive  cooperative  agreement 
funding,  but  only  for  the  continued 
development  of  lead-based  paint 
programs  which  will  meet  the 
requirements  of  TSCA  Title  IV.  To 
receive  continued  funding.  States, 
Territories,  Indian  Tribes,  and 
Intertribal  Consortia  without  an 
authorized  program  must  be  making 
progress  toward  an  authorized  program. 
Therefore,  the  Regional  Offices,  as  part 
of  their  grant  oversight  responsibilities, 
will  work  with  the  grantees  to 
determine  the  appropriate  amount  of 
continued  funding  based  upon  the 
amount  of  developmental  work  to  be 
completed  as  the  grantee  makes  progress 
toward  authorization.  Eligible  parties 
may  utilize  this  grant  support  in  a  way 
that  complements  and  does  not 
duplicate  activities  for  which  they 
already  receive  or  could  receive 
financial  assistance  from  other  Federal 
sources  (e.g..  Center  for  Disease  Control 
(CDC)  and  U.S.  Department  of  Housing 
and  Urban  Development  (HUD)). 

This  section  404(g)  Notice  is  one  of 
two  Notices  that  announce  the 
availability  of  funds  for  Indian  Tribes 
and  Intertribal  Consortia  conducting 
various  lead-based  paint  activities.  A 


separate  Federal  Register  notice  titled 
Educational  Outreach  and  Baseline 
Assessment  of  Existing  Exposure  and 
Risks  of  Exposure  to  Lead  Poisoning  of 
Tribal  American  Children,  also  called 
Title  X  Tribal  Lead  Grant  Program,  will 
be  published  at  a  later  date.  As  stated  in 
this  unit,  Indian  Tribes  and  Intertribal 
Consortium,  as  well  as  all  grantees,  wiU 
not  be  awarded  grants  to  fund  the  same 
activities  fi-om  more  than  one  source. 
Although  a  Tribe  may  apply  to  receive 
grant  funding  from  both  Notices,  they 
each  have  very  distinct  objectives.  The 
grant  program  opportunities  described 
in  the  other  Notice  may  serve  as 
precursors  to.  but  not  as  equivalents  or 
supplements  to.  the  section  404(g)  lead- 
based  paint  grant  program  described  in 
this  Notice.  Grant  funds  will  not  be 
awarded  to  Tribes  who  apply  for  both 
grant  programs  during  the  same  time. 
The  section  404(g)  lead-based  paint 
grant  program,  for  which  funding  is 
provided  in  this  Notice,  involves 
infrastructiu-e  development  for  the 
anticipated  implementation  of  a  lead 
program  and  does  not  include  activities 
(testing  for  lead  in  blood,  paint,  dust,  or 
soil  samples,  or  general  outreach  and 
education  activities)  listed  in  the  other 
Notice. 

Under  TSCA,  authorized  lead-based 
paint  training  and  certification  programs 
are  required  to  collect  fees  to  cover 
certain  costs  incurred  by  the  program. 
These  fees  are  considered  "program 
income,"  which  is  defined  as  "gross 
income  received  by  a  grantee  or 
subgrantee  directly  generated  by  a  grant 
supported  activity,  or  earned  only  as  a 
result  of  the  grant  agreement  during  the 
grant  period."  See  40  CFR  31.25(b).  It 
includes  income  from  fees  for  services 
performed  by  the  recipient.  Program 
income  generated  by  activities 
supported  under  TSCA  section  404(g) 
grants  may  include  fees  that  a  State, 
Territory,  Indian  Tribe,  or  Intertribal 
Consortium  charges  for  training, 
accreditation,  certification,  licensing  or 
other  services  performed  by  the  lead 
training  and  certification  programs,  as 
well  as  fees  that  are  collected  which 
provide  for  enforcement  of  standards 
and  regulations.  Consequently,  States, 
Indian  Tribes.  Intertribal  Consortia,  and 
Territories  must  comply  with  the  rules 
governing  "program  income,"  found  at 
40  CFR  31.25,  and  use  the  hands 
generated  by  grant  supported  activities 
to  assist  with  program  operation  costs. 

3.  Eligibility.  States,  Territories, 
Indian  Tribes,  and  Intertribal  Consortia 
are  eligible  to  apply  for  financial 
assistance  under  this  program  if  they  are 
either  implementing  an  EPA-authorized 
lead-based  paint  program  pursuant  to  40 
CFR  part  745,  subpart  Q  or  developing 
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a  lead-based  paint  program  that  may  be 
authorized  in  the  future.  However, 
funds  will  be  awarded  based  upon  the 
progress  made  by  the  applicant  in 
developing  an  acceptable  program, 
including  implementing  regulations. 
Failxire  to  make  satisfactory  progress 
toward  program  authorization  will 
result  in  a  State,  Territory,  Indian  Tribe, 
or  Intertribal  Consortium  not  receiving 
funding.  The  EPA  Regional  Offices,  as 
part  of  their  grant  oversight 
responsibilities,  will  have  discretion 
with  respect  to  determining  whether 
sufficient  progress  is  being  made  by  a 
given  State,  Territory,  Indian  Tribe,  and/ 
or  Intertribal  Consortium  toward  the 
development  and  implementation  of  a 
program  under  TSCA  Title  IV. 

States,  Territories,  eligible  Indian 
Tribes  and  Intertribal  Consortia  may 
choose  to  combine  section  404(g)  grant 
funds  with  other  environmental 
program  grants  as  part  of  a  performance 
partnership  grant  (PPG)  if  the 
requirements  in  40  CFR  35.130  through 
35.138  (which  apply  to  States)  and  40 
CFR  35.530  through  35.538  (which 
apply  to  Indian  Tribes  and  Intertribal 
Consortia)  are  adhered  to  by  the  grantee. 

4.  Authority.  The  TSCA  Title  IV  lead- 
based  paint  program  is  a  cooperative 
agreement  program  administered  by 
EPA  imder  the  authority  of  section 
404(g)  of  TSCA.  Regulations  governing 
these  cooperative  agreements  are  found 
at  40  CFR  part  31  (Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments).  Regulations 
which  supplement  the  EPA  general 
assistance  regulations  found  in  40  CFR 
part  31  are  found  at  40  CFR  part  35, 
subpart  A  and  subpart  B.  Contained 
within  40  CFR  part  35  are  specific 
sections  which  govern  grants  and 
cooperative  agreements  for  the  lead- 
based  paint  program  under  section 
404(g);  40  CFR  35.270  through  35.273 
(applicable  to  States,  Territories,  and  the 
District  of  Columbia),  and  40  CFR 
35.690  through  35.693  (apphcable  to 
Indian  Tribes  and  Intertribal  Consortia). 
The  EPA  Regional  Offices  administer 
the  section  404(g)  cooperative 
agreements  pursuant  to  a  delegation  of 
authority  which  permits  the  10  EPA 
Regional  Administrators  to  enter  into 
cooperative  agreements  with  eligible 
States,  Territories,  Indian  Tribes,  and 
Intertribal  Consortia. 

5.  Activities  to  be  funded.  This  Notice 
was  developed  by  EPA's  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
in  cooperation  with  the  Agency's  10 
Regional  Offices,  to  describe  in  more 
detail  the  required  elements  of  grant 
agreements  funded  under  TSCA  section 
404(g),  to  describe  the  eligible  activities 


Aat  will  be  considered  for  funding,  and 
to  facilitate  and  support  Regional 
administration  of  this  program.  EPA's 
list  of  eligible  grant  activities  includes 
activities  that  are  outlined  as  required 
elements  of  authorized  lead-based  paint 
programs,  including  development  of 
enabling  legislation  and  regulations, 
enforcement  components,  as  well  as 
other  items  associated  with  performance 
reporting.  The  elements  are  specified  in 
40  CFR  745.325  through  745.327,  and 
are  repeated  in  this  unit  to  assist  with 
the  development  of  applicant  work 
plans. 

More  recently,  EPA  promulgated  its 
final  TSCA  section  403  lead  hazard 
standards.  The  hazard  standards  were 
published  on  December  22,  2000,  and 
can  be  found  at  40  CFR  part  745. 
subpart  D.  The  final  TSCA  section  403 
standards  also  amended  the  work 
practice  standards  for  lead-based  paint 
activities  found  at  40  CFR  745.227. 
These  amendments  establish  clearance 
standards  for  dust,  limit  reuse  of  abated 
soil,  add  a  requirement  for  interpreting 
composite  dust  clearance  samples,  and 
change  risk  assessment  and  clearance 
sampling  requirements  to  ensure  - 

compatibility  between  sampling  results 
and  the  TSCA  section  403  hazard 
standards  and  section  402  clearance 
standards.  In  order  to  maintain  their 
authorization,  authorized  State, 
Territory,  Indian  Tribe,  and  Intertribal 
Consortium  lead-based  paint  activities 
programs  must  develop  lead  hazard  and 
clearance  standards  that  are  as 
protective  of  human  health  and  the 
environment  as  the  Federal  standards 
(40  CFR  745.324).  TSCA  section  404(g) 
funds  can  be  utilized  by  authorized 
States,  Territories,  Indian  Tribes,  and 
Intertribal  Consortia  to  develop  and/or 
adopt  lead  hazard  standards  and 
clearance  standards  for  lead  in  soil, 
dust,  and  paint. 

Another  potential  regulatory  change 
should  be  considered  by  applicants. 
Pm-suant  to  TSCA  section  402(c)(3), 
EPA  is  developing  a  program  that  will 
integrate  both  regulatory  and  voluntary 
components,  to  die  extent  that  each  is 
feasible,  to  govern  the  conduct  of 
renovation  and  remodeling  activities 
that  create  lead-based  paint  hazards.  As 
with  existing  EPA  lead-based  paint 
regulations,  States,  Territories,  Indian 
Tribes,  and  Intertribal  Consortia  will  be 
given  the  opportunity  to  seek  program 
authorization.  While  it  may  be  some 
time  before  this  program  is  in  place. 
States,  Territories,  Indian  Tribes,  and 
Intertribal  Consortia  are  encouraged  to 
begin  considering  the  need  for  such  a 
program  in  their  jurisdiction.  TSCA 
section  404(g)  funds  can  be  utilized  to 
assist  in  the  regulatory  component  of 


this  program.  In  the  interim,  EPA  has 
developed  a  model  renovators  training 
curriculum  titled  "Minimizing  Lead- 
Based  Paint  Hazards  During  Renovation, 
Remodeling,  and  Repainting."  EPA  has 
made  this  course  available,  and  is 
encoiu-aging  its  use  voluntarily  until  the 
renovation  and  remodeling  rule  is 
effective.  The  course  is  available  on  the 
internet  at  http://www.epa.gov/Iead/ 
rrmodel.htm,  and  a  limited  number  of 
printed  copies  are  available  from  the 
National  Lead  Information  Center  at  1- 
800-424-LEAD. 

Although  the  list  is  not  exhaustive, 
the  following  activities  are  eligible  for 
funding  under  section  404(g)  if  they  are 
conducted  in  support  of  developing  and 
implementing  lead-based  paint 
programs  authorized  pursuant  to  40  CFR 
part  745,  subpart  Q.  In  addition,  the 
Agency  will  consider  for  funding  other 
activities  which  focus  on  the 
development  and  implementation  of 
authorized  programs,  such  as: 

a.  Develop  and/or  adopt  lead  hazard 
standards  and  clearance  standards  for 
lead  in  soil,  dust,  and  paint. 

b.  Develop  and/or  enact  enabling 
legislation. 

c.  Adopt  implementing  regulations. 

d.  Develop  a  system  to  document 
certification  of  inspectors,  risk 
assessors,  supervisors,  workers  and 
project  designers. 

e.  Adjust  or  enhance  the  appropriate' 
infrastructure  to  accommodate 
additional  program  responsibilities. 

f.  Maintain,  improve  and/or  develop 
the  appropriate  infrastructure  to 
successfully  administer  and  enforce  a 
program  to  ensure  that  individuals 
engaged  in  lead -based  paint  activities 
are  properly  trained,  that  training 
programs  are  accredited,  and  that 
contractors  and  firms  engaged  in  such 
activities  are  certified. 

g.  Maintain,  improve  and/or  develop 
the  appropriate  infrastructure  to 
successfully  administer  and  enforce  a 
program  to  ensure  that  renovation 
contractors  provide  lead-hazard 
information  to  building  owners  and 
residents. 

h.  Oversee  the  conduct  of  certified 
contractors  engaged  in  lead-based  paint 
activities  to  ensure  that  they  are 
conducting  their  activities  according  to 
all  applicable  regulations,  including    - 
monitoring  inspection,  risk  assessment, 
and  abatement  activities  per  the 
authorized  program. 

i.  Oversee  accredited  training 
programs  per  the  authorized  program. 

j.  Develop  and/or  revise  as  needed, 
work  practice  standards  for  the  conduct 
of  lead-based  paint  activities  associated 
with  inspections,  risk  assessments,  and 
abatement. 
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k.  Monitor  compliance  with  work 
practice  sta4ciards  or  regulations  for  the 
conduct  of  at>atement  per  the  authorized 
program. 

1.  Implement  the  timely  training  of 
enforcemeni  inspectors. 

m.  Implement  lead-based  paint 
compliance  assistance  programs, 
n.  Implement  compliance  and 
enforcemenB  inspection  sampling     ° 
techniques. 

o.  Adopt  or  develop  specific  lead- 
based  paint  nazard  values  or  standards, 
p.  Maintaip,  improve,  and/or  develop 
specific  procjedures  and  supporting 
documentation  to  carry  out  the 
enforcement  program  as  described  in  an 
authorized  p  rogram.  Typical  activities 
could  includ  e  development  of 
administratis  'e  or  civil  action 
procedures  a  ad  the  associated  warning 
letters,  notid  ss  of  noncompliance,  or  the 
equivalent. 

q.  Maintaii  i,  improve,  and/or  develop 
specific  proc  sdures  and  supporting 
documentati  )n  to  carry  out  the  tracking 
of  tips  and  c(  implaints  as  described  in 
the  authorizgd  program.  Typical 
activities  coxild  include  development  of 
methods  of  r  (cording  the  receipt  of 
complaints,  i  eferring  lead-based  paint 
complaints  t(i  appropriate  State  or  local 
agencies,  trac  king  the  follow-up 
investigation  tracking  any  enforcement 
action  associ;  ited  with  the  complaint, 
and  notifying  citizens  of  the  disposition 
of  their  comp  laints. 

r.  Prepare  «  report  per  40  CFR 
745.327(d)  ai  d/or  40  CFR  part  31  grant 
reporting  req  lirements  on  the 
applicant's  pi  ogram  progress  and 
performance. 

s.  Develop  md/or  revise  as  needed, 
the  lead-base  1  paint  programs, 
including  reg  illations  or  procedures  for 
decertificatio  i,  suspension,  revocation 
or  modificati(  in  of  approvals  and 
certificates. 

t.  Develop  i  md/or  revise  as  needed, 
requirements  for  the  administration  of  a 
third-party  certification  exam. 

u.  Develop  and/or  revise  as  needed, 
lead-based  paint  programs'  authority  to 
enter,  for  puri  )oses  of  inspection,  and 
other  relevani  enforcement  authorities. 

V.  Develop  md/or  revise  as  needed, 
enforcement  i  emedies,  procedures,  etc. 
w.  Maintain,  improve  and/or  develop 
techniques  for  targeting  lead-based  paint 
activities'  insbections. 

X.  Improve  iie  timeliness  of  the 
processing  an  J  follow-up  of  inspection 
reports  and  ol  her  information  generated 
through  enfor  :ement-related  activities 
associated  wi  h  a  lead-based  paint 
program. 

y.  Enhance  the  capacity  to  improve 
compliance  with  Lead  Program  laws, 
and  effective!  i  develop  and  issue 


enforcement  remedies/responses  to 
violations. 

z.  Foster  activities  that  would  increase 
the  efficiency  of  an  applicant's  program 
to  ensure  that  individuals  engaged  in 
lead-based  paint  activities  are  properly 
trained;  that  training  programs  are 
accredited;  and  that  contractors  engaged 
in  such  activities  are  certified.  These 
activities  could  include  initiatives  to 
develop  local  capacity  in  low-income 
and  rural  areas,  to  promote  increased 
competition  in  the  regulated  community 
through  agreements  which  permit 
entities  recognized  by  an  outside 
jiuisdiction  to  operate  in  the  grantees 
jurisdiction  (referred  to  as 
"reciprocity"),  and  similar  efforts. 

6.  Award  and  distribution  of  funds. 
EPA  ciurently  expects  that  up  to  $12.5 
million  of  FY2003  appropriated  funds 
will  be  available  during  die  FY2003 
funding  cycle  for  financial  assistance 
under  TSCA  section  404(g)  for  awards  to 
States,  Territories,  Indian  "Tribes,  and 
Intertribal  Consortia  for  development 
and  implementation  of  EPA-authorized 
lead-based  paint  programs,  and  for 
EPA's  direct  implementation  of 
programs  in  States,  Territories,  and 
Indian  Tribes  that  do  not  have  EPA 
authorized  programs.  Additional  TSCA 
section  404(g)  carry-over  funds  firom 
previous  years  may  also  be  available 
from  some  Regions.  For  FY2003 
funding,  the  Agency  is  setting-aside  $1 
million  of  the  $12.5  miUion  for  eligible 
Indian  Tribes  and  Intertribal  Consortia. 
The  remaining  $11.5  million  plus  any 
available  carry-over  dollars  will  be  used 
to  fund  State,  Territorial,  and  Federal 
lead-based  paint  programs. 

a.  Financial  assistance  to  Indian 
Tribes  and  Intertribal  Consortia.  Each 
Indian  Tribe  and  Intertribal  Consortium 
that  submits  a  qualifying  proposal  and 
is  making  sufficient  progress  toward  the 
development  and/or  implementation  of 
an  acceptable  lead-based  paint  program, 
as  determined  by  the  EPA  Regional 
Offices,  may  receive  base  funding  of 
$50,000.  Though  Indian  Tribes  and 
Intertribal  Consortia  may  submit 
qualifying  proposals,  the  award  of  funds 
will  be  based  upon  the  applicant's 
progress  in  developing  an  acceptable 
program,  including  implementing    ' 
regulations  and  seeking  program 
authorization  from  EPA.  Failure  to  make 
satisfactory  progress  toward  program 
authorization  may  result  in  the  Indian 
Tribe  or  Intertribal  Consortium 
receiving  reduced  or  no  funding.  The 
Regional  Offices  will  have  the 
discretion,  as  part  of  their  grant 
oversight  responsibilities,  to  determine 
if  the  progress  being  made  toward 
program  authorization  is  sufficient  to 
warrant  funding.  Further  distribution  of 


the  Indian  Tribal  and  Intertribal 
Consortia  set-aside  funds  will  be 
dependent  upon  the  number  of 
applicants,  the  progress  that  the  grantee 
is  making  in  developing  a  program,  the 
status  of  expenditures  of  previously 
awarded  funds,  population,  and  the 
relative  strength  of  the  proposal.  After 
the  closing  date  for  submittal  of  Indian 
Tribe  and  Intertribal  Consortium 
applications  specified  in  this  Notice, 
EPA  Headquarters  and  Regional  Offices 
will  consider  each  of  the  proposals,  and 
make  decisions  about  the  level  of 
funding  to  be  awarded  to  each  of  the 
applicants.  Following  those  decisions, 
EPA  Headquarters  will  transfer  the 
funds  to  the  Regional  Offices  for  award 
to  the  Tribes  and  Intertribal  Consortia. 
Indian  Tribal  and  Intertribal  Consortia 
set-aside  funds  are  not  included  in  the 
formula  funds  pool  for  States  and 
Territories  discussed  in  Unit  I.D.6.b. 

b.  Financial  assistance  to  States  and 
Territories.  The  process  used  by  EPA  for 
determining  award  funding  levels  for 
States  and  Territories  involves  two 
steps.  EPA  Headquarters  first 
determines,  based  on  various  factors 
discussed  below,  the  funding  level  that 
will  be  made  available  to  each  of  the 
EPA  Regional  Offices  for  grantee  awards 
in  the  respective  regions.  Following 
distribution  of  the  hinds  to  the  EPA 
Regional  Offices,  the  Regional  Offices 
then  make  decisions  on  the  actual 
funding  level  to  be  received  by  each  of 
the  grantees. 

The  Agency  currently  uses  a  three- 
tiered  system  to  implement  step  one: 
The  process  for  deciding  the  amount  of 
FY2003  cooperative  agreement  funds 
that  will  be  distributed  to  the  EPA 
Regional  Offices.  This  system  is 
designed  to  provide  a  base  funding  level 
for  each  qualified  applicant  and  to 
provide  funding  for  EPA  Headquarters 
and  Regional  Offices  to  address  direct 
program  implementation 
responsibilities,  while  providing  funds 
targeted  to  areas  with  the  greatest 
potential  lead  burden.  The  system 
accomplishes  this  first  by  providing  a 
discretionary  funding  set-aside  that  is 
used  to  fund  special  needs  among  the 
grantees;  second  by  providing  a  base 
funding  set-aside  for  every  State  and 
Territorial  applicant;  and  third  by 
providing  funding  based  on  a  formula 
that  considers  the  relative  lead  burden 
estimated  to  exist  within  a  State  or 
Territory. 

The  discretionary  funding  set-aside 
involves  setting  aside  $200,000  of  funds 
for  each  of  the  10  EPA  Regional  Offices 
(total  $2.0  million)  for  discretionary 
funding  of  grantee  activities  as  well  as 
the  Regional  direct  implementation 
activities.  These  funds  are  primarily 
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intended  to  provide  each  Region  with 
the  means  of  awarding  funds  to  States 
and  Territories  based  upon  the  progress 
that  the  grantee  is  makiug  in  developing 
a  program,  the  overall  quality  of  the 
program,  and/or  identified  needs.  The 
EPA  Regional  Offices  will  also  have  the 
discretion  to  use  these  dollars  to  help 
support  the  Federal  lead-based  paint 
programs  in  non-authorized  States, 
Territories,  and  Tribal  lands  within  the 
Region.  . 

"The  base  funding  Set-aside  provides  a 
base  level  of  funds  for  every  State  and 
Territorial  applicant.  Each  State  that 
submits  a  qualifying  proposal  and  is 
making  sufficient  progress  toward 
development  and  implementation  of  an 
authorized  lead-based  paint  program 
may  receive  a  base  funding  allotment  of 
$100,000.  Each  Territory  that  submits  a 
qualifying  proposal  and  is  making 
sufficient  progress  toward 
implementation  of  an  acceptable 
program  may  receive  a  $50,000  base. 
However,  base  level  funding  for  non- 
authorized  States  and  Territories  may  be 
reduced  by  the  Regional  Offices 
depending  on  progress  made  toward  the 
development  and/or  implementation  of 
acceptable  programs.  Funds  are  also  set 
aside  and  are  apportioned  to  EPA 
Regional  and  EPA  Headquarters  Offices 
based  upon  direct  implementation 
funding  needs.  These  funds  are 
intended  to  ensure  that  EPA  has 
adequate  funds  to  directly  implement 
the  lead-based  paint  program  in  non- 
authorized  States,  Territories,  and 
Indian  Tribes. 

Once  base  and  discretionary  funding 
set-asides  are  accounted  for,  the 
remaining  State  and  Territorial  funds 
are  allocated  through  the  third  tier  of 
the  process,  which  involves  allocating 
funds  for  every  State  and  Territorial 
applicant  based  on  a  formula  that 
considers  the  relative  lead  burden 
estimated  to  exist  within  States  and 
Territories.  States  and  Territories  whose 
funding  requests  exceed  their  base 
allotments  can  be  given  additional 
funds  ("formula  funds")  based  upon 
their  relative  lead  burden,  and  for  this 
exercise,  all  50  States,  the  District  of 
Columbia,  and  the  Territories  are  used 
to  calculate  the  formula  distribution. 

In  calculating  the  lead  burden  for  the 
formula  rankings,  EPA  uses  readily 
available  data  derived  ft-om  the  2000 
Census  and  the  2001  National  Survey  of 
Lead  and  Allergens  in  Housing  prepared 
by  the  U.S.  Department  of  Housing  and 
Urban  Development.  The  formula  uses 
four  factors  to  generate  an  estimate  of 
the  potential  lead  problem,  or  "lead 
burden,"  in  each  State  and  Territory. 
Two  of  these  factors,  the  number  of 
housing  units  with  lead-based  paint  and 


the  number  of  children  under  age  6, 
express  the  potential  magnitude  of  the 
lead  problem.  The  remaining  two 
factors,  the  percentage  of  yoimg 
children  in  poverty  and  the  number  of 
low-income  housing  units  with  lead- 
based  paint,  express  the  potential 
severity  of  the  problem. 

In  determining  formula  rankings,  each 
State  and  Territory  is  scored 
independently  for  each  factor,  and  the 
four  individual  factor  scores  for  each  of 
the  States  and  Territories  are  then 
summed  to  obtain  an  overall  score  for 
that  applicant  (a  combined  factor  score). 
The  combined  factor  scores  of  all  States 
and  Territories  applying  for  formula 
funds  are  then  summed,  and  the 
percentage  of  the  total  sum  represented 
by  the  individual  State's  or  Territory's 
score  is  then  identified.  The  applicant's 
formula  allotment  is  determined  by 
multiplying  the  total  formula  funding  by 
the  percentage  scores  of  the  individual 
State  or  Territory. 

After  funding  levels  (base, 
discretionary,  and  formula  set-asides) 
are  determined  for  each  State  and 
Territory,  the  funds  will  be  pooled  for 
each  Region  and  transferred  in  bulk  to 
the  respective  Regional  accounts. 

Following  distribution  of  the  funds  to 
the  Regional  Office  accounts,  then  the 
second  step  in  the  distribution  process 
occurs;  Regional  Offices  determining  the 
actual  funding  level  to  be  received  by 
each  of  the  grantees.  Funding  levels  per 
grantee  will  be  determined  by  the 
Regional  Offices  based  on  the 
application  submitted  and  may  be 
decreased  or  increased  based  on 
performance  and/or  by  fiscal  need, 
which  may  include  an  evaluation  of  the 
progress  that  the  grantee  is  making  in 
developing  a  program,  an  evaluation  of 
the  performance  of  the  grantee  in 
implementing  a  program,  an  evaluation 
of  expenditures  of  previously  awarded 
funds,  and/or  an  eveJuation  of  future 
funding  needs. 

7.  Submission  requirements. 
Applicants  are  directed  to  40  CFR  part 
35,  subpart  A  and  subpart  B  for  details 
on  the  submission  requirements  for 
grant  applications.  To  be  considered  for 
funding,  each  application  must  include 
the  following  components  listed  in  40 
CFR  part  35.104  (applicable  to  States 
and  Territories)  or  40  CFR  part  35.505 
(applicable  to  Indian  Tribes  and 
Intertribal  Consortia): 

i.  Meet  the  requirements  in  40  CFR 
part  31,  subpart  B. 

ii.  Include  a  proposed  work  plan  that 
meets  the  requirements  in  40  CFR 
35.107  (for  States  and  Territories)  or  40 
CFR  35.507  (for  Indian  Tribes  or 
Intertribal  Consortia). 


iii.  Specify  the  environmental 
program  and  the  amount  of  funds 
requested. 

For  TSCA  Title  IV  section  404(g) 
funding  for  Indian  Tribes,  EPA  is 
soliciting  pre-application  grant 
proposals  prior  to  the  submittal  of  the 
forms  and  certifications  listed  in  this 
unit.  This  pre-application  procedure 
entails  the  applicants  initially 
submitting  only  a  work  plan  and  a 
budget.  The  Agency  will  use  the 
applicants'  work  plans  and  budgets  to 
select  programs  to  be  funded  under  this 
grant  program.  After  EPA  conducts  a 
review  of  all  submitted  pre-applications, 
successful  applicants  will  be  contacted 
and  requested  to  submit  the  other 
required  documents  listed  in  this  unit, 
such  as  the  "Application  for  Federal 
Assistance"  form  (Standard  Form  424  or 
SF424),  and  the  "Budget  Information: 
Non-Construction  Programs"  form 
(SF424A).  In  addition,  as  part  of  the  pre- 
application,  Indian  Tribes  and/or 
Intertribal  Consortia  must  include  all 
appropriate  information  to  demonstrate 
that  they  meet  the  criteria  at  40  CFR 
35.693  for  treatment  as  a  State.  In  order 
for  Intertribal  Consortia  to  be  eligible  for 
financial  assistance  under  section 
404(g),  they  must  include  all 
appropriate  information  to  demonstrate 
that  they  meet  the  requirements  at  40 
CFR  35.504  concerning  eligibility. 

The  following  forms  and 
certifications,  which  are  contained  in 
EPA's  "Application  Kit  for  Assistance." 
must  be  included  in  all  applications: 

a.  Standard  Form  424  (Application  for 
Federal  Assistance). 

b.  Standard  Form  424A  (Budget 
Information:  Non-Construction 
Programs). 

c.  Standard  Form  424B  (Assurances: 
Non-Construction  Programs). 

d.  Standard  Form  LLL  (Disclosure  of 
Lobbying  Activities). 

e.  Certification  Regarding  Debarment 
and  Suspension. 

f.  EPA  Form  4700-4  (Compliance 
Review  Report  Form). 

g.  Quality  Assurance  Statement. 
Application  Kits  for  Assistance  are 
available  from  any  of  EPA's  10  Regional 
Offices. 

The  following  regulations  may  also  be 
helpful  to  the  applicants  as  they  prepare 
their  financial  assistance  applications: 
40  CFR  part  7  (Nondiscrimination  in 
Programs  Receiving  Federal  Assistance 
from  the  EPA);  40  CFR  part  12 
(Nondiscrimination  on  the  Basis  of 
Handicap  in  Programs  or  Activities 
Conducted  by  the  EPA);  40  CFR  part  32 
(Government  Wide  Debarment  and 
Suspension  and  Government  Wide 
Requirements  for  Drug-Free  Workplace); 
and  40  CFR  part  29  (Intergovernmental 
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Review  of  EPA  Programs  and 
Activities). 

Where  a  s  ingle  State  or  Territorial 
agency  has  leen  designated  as 
responsible  For  coordinating  lead 
activities,  EPA  encourages  that  agency 
to  apply  for  funding  under  TSCA 
section  404(b).  Coordination  of 
Federally  funded  lead  activities  by  a 
single  agency  is  viewed  as  conducive  to 
achieving  integration  of  lead  activities. 
Early  consuJ  tations  are  recommended 
between  pro  spective  applicants  and 
their  EPA  R<  gional  Offices.  Because 
TSCA  grants  will  be  administered  at  the 
Regional  lev  si,  these  consultations  can 
be  critical  to  the  success  of  a  project  or 
program,  an«  can  also  contribute 
substantialh  to  efficient  program 
operations.  >  is  part  of  the  work  plan, 
EPA  Regional  Offices  may  ask  for 
additional  information  that  will  be 
useful  in  evaluating  the  program  such  as 
the  status  of  bnabling  legislation,  a 
detailed  lineiitem  budget  with  sufficient 
.  information  jo  clearly  justify  costs,  a  list 
of  work  products  or  deliverables,  a 
schedule  for  their  completion  and 
application  f  3r  program  authorization 
under  TSCA  and  a  description  of  any 
financial  ciss;  stance  received  from  other 
Federal  soxiri  ;es  concerning  the  lead 
program.  Ap  )licants  must  also  include 
all  appropria  ;e  information  on  program 
income  in  ac  :ordance  with  40  CFR 
31.25. 

Work  plan  ;  are  to  be  negotiated 
between  app  icauts  and  their  Regional 
Offices  to  en!  ure  that  both  EPA  and 
State,  Territo  rial,  or  Tribal  priorities  are 
addressed.  A  ly  application  from  a  State, 
Territory.  Inc  ian  Tribe,  or  Intertribal 
Consortium  t  lat  is  not  making  sufficient 
progress  towi  rd  implementation  of  an 
acceptable  program  will  not  be  funded. 
Also,  any  apj  licant  proposing  the 
collection  of  mvironmental  or  health 
related  measi  irements  or  data  generation 
must  adequal  ely  address  the 
requirements  of  40  CFR  31.45  relating  to 
quality  assun  ince/quality  control.  EPA 
issued  final  g  lidance  that  provides 
details  about  iPA's  requirements  for  the 
preparation  o "  "quality  management 
plans."  The  f  nalized  document  is  titled 
"EPA  Requiri  ments  for  Quality 
Management  'lans"  (EPA  QA/R-2, 
March  2001).  and  is  available  from  each 
Regional  Offii  ;e. 

8.  Applicat  on  procedures. 
Applications  nust  be  submitted  to  the 
appropriate  E  'A  Regional  Office  in 
duplicate;  om  t  copy  to  the  Regional  lead 
program  bran  :h  and  the  other  to  the 
Regional  gran  ts  management  branch.  In 
the  case  of  eU  ctronic  applications,  if 
allowed  by  a  )articular  EPA  Regional 
Office,  the  ap  jlicant  should  follow  the 
procediu-es  re  quired  by  the  Regional 


Office  for  submission  of  electronic 
applications.  After  the  formula  funding 
calculations  are  determined  and  the 
funds  are  transferred  to  the  appropriate 
EPA  Regional  account,  the  Regional 
Office  lead  contact  person  will  contact 
the  applicant  and  discuss  the  final 
award  allotment.  EPA  Regional  Offices 
may  request  the  applicant  to  modify  its 
proposed  work  plan  and  cooperative 
agreement  based  upon  the  final 
cooperative  agreement  allotment.  For 
Tribal  applicants,  final  negotiations  for 
the  award  of  the  grants,  including  the 
completion  of  a  final  work  plan  and 
budget,  will  be  completed  after  the 
determination  of  successful  applicants. 

9.  Reporting.  Pursuant  to  40  CFR 
31.40.  grantees.shall,  at  a  minimum, 
submit  annual  performance  reports  to 
the  appropriate  EPA  Regional  Office. 
These  requirements  were  approved  by 
tlie  Office  of  Management  and  Budget 
(OMB)  under  OMB  Control  Number 
2030-0020  (General  Administrative 
Requirement  for  Assistance  Programs). 
The  ir  dividual  Regional  Offices  may 
requi  -e  that  these  reports  be  submitted 
on  a  quarterly  or  semiannual  basis,  but 
not  more  fi'equently  than  quarterly.  The 
specific  information  contained  within 
the  report  will  include,  at  a  minimum, 
a  comparison  of  actual 
accomplishments  to  the  objectives 
established  for  the  period.  Regional 
Offices  may  ask  for  the  inclusion  of 
specific  data  (e.g.,  providing  to  EPA 
specific  address  information  associated 
with  the  abatement  notifications  that  are 
received  by  the  grantee)  as  part  of  the 
annual  performance  report  from  the 
grantees  which  may  be  useful  for 
Agency  reporting  under  the  Government 
Performance  and  Results  Act.  It  is 
assumed  that  any  data  that  is  requested 
to  be  submitted  by  the  grantee  will 
already  have  been  collected  piu-suant  to 
the  grantee's  work  plan. 

n.  What  Action  is  the  Agency  Taking? 

EPA  is  soliciting  applications  from 
States,  Territories,  Indian  Tribes, 
Intertribal  Consortia,  and  the  District  of 
Columbia  for  financial  assistance  for 
purposes  of  developing  and  carrying  out 
EPA-authorized  lead-based  paint 
programs.  Approximately  $12.5  million 
is  available  to  fund  cooperative 
agreements  with  States.  Indian  Tribes. 
Intertribal  Consortia,  Territories,  and  the 
District  of  Columbia  for  development 
and  implementation  of  EPA-authorized 
lead-based  paint  programs. 

in.  Statutory  Authority  and 
Regulations 

EPA  is  authorized  imder  TSCA 
section  404(g)  to  make  grants  to  develop 
and  carry  out  authorized  lead-based 


paint  programs.  Regulations  governing 
these  cooperative  agreements  are  foimd 
at  40  CFR  part  31  and  part  35. 

rv.  Submission  to  Congress  and  the 
Comptroller  General 

Grant  solicitations  such  as  this  are 
considered  rules  for  the  purpose  of  the 
Congressional  Review  Act  (CRA).  The 
CRA,  5  U.S.C.  801  at  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA),  generally  provides  that, 
before  a  rule  may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

V.  Reference 

1.  Departments  of  Veterans  Affairs 
and  Housing  and  Urban  Development, 
and  Independent  Agencies 
Appropriations  Act,  Public  Law  105-65, 
111  Stat.  1374. 

List  of  Subjects 

Environmental  protection,  Grants, 
Lead,  Training  and  accreditation. 

Dated:  August  8,  2003. 
Susan  B.  Hazen, 

Acting  Assistant  Administrator,  Office  of 
Prevention.  Pesticides  and  Toxic  Substances. 

[FR  Doc.  03-20898  Filed  8-14-03;  8:45  am] 

BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2003-0274;  FRL-7322-9] 

Glufosinate-Ammonjum;  Notice  of 
Filing  a  Pesticide  Petition  to  Establish 
a  Tolerance  for  a  Certain  Pesticide 
Chemical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2003-0274.  must  be 
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received  on  or  before  September  15, 
2003. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joaime  I.  Miller,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave..  NW.,  Washington, 
DC  20460-0001;  telephone  number: 
(703)  305-6224;  e-mail  address: 
miller. ioanne@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 

•  Crop  production  (NAICS  111) 

•  Animal  production  (NAICS  112) 

•  Food  manuf actm-ing  (NAICS  311) 

•  Pesticide  manufacturing  (NAICS 
32532) 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2003-0274.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Rm.  119, 


Crystal  Mall  #2, 1921  Jefferson  Davis 
Hwy.,  Arlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
imder  the  "Federal  Register"  listings  at 
h  ttp  ://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  docimients  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in  , 
the  appropriate  docket  ID  nimiber. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosing  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 


copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  wrill  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensure  that  your  comments  are 
submitted  within  the  specified  coniment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  die  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 
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i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
conunents  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments,  fco  directly  to  EPA  Dockets 
at  bttp://wvww.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  selett  "search."  and  then  key  in 
docket  ID  niunber  OPP-2003-0274.  The 
system  is  an  "anonypaous  access" 
system,  whi^h  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contac  t  information  unless  you 
provide  it  ir  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  op  >docket@epa.gov, 
Attention:  E  acket  ID  Number  OPP- 
2003-0274.  n  contrast  to  EPA's 
electronic  pi  iblic  docket.  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  yc  u  send  an  e-mail  comment 
directly  to  U  le  docket  without  going 
through  EP/  's  electronic  public  docket, 
EPA's  e-mai  system  automatically 
captiu-es  yoir  e-mail  address.  E-mail 
addresses  th  it  are  automatically 
captured  by  SPA's  e-mail  system  are 
included  as  jart  of  the  comment  that  is 
placed  in  th<  official  public  docket,  and 
made  availalile  in  EPA's  electronic 
public  docke  t. 

iii.  Disk  oi  CD  ROM.  You  may  submit 
conunents  oi ,  a  disk  or  CD  ROM  that 
you  mail  to  t  le  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCn  file  format.  Avoid 
the  use  of  spi  K;ial  characters  and  any 
form  of  encr]  ption. 

2.  By  mail.  Send  your  conunents  to: 
Public  Infom  lation  and  Records 
Integrity  Branch  (PIRIB)  (7502C),  Office 
of  Pesticide  programs  (OPP), 
Environment^  Protection  Agency,  1200 
Ave.,  NW.,  Washington, 
1 ,  Attention:  Docket  ID 
2003-0274. 

delivery  or  courier.  Deliver 
yoiu-  commeits  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Office  of  Pesticide  Programs  (OPP). 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  l^all  #2,  1921  Jefferson 

lington,  VA,  Attention: 
iber  OPP-2003-0274. 
s  are  only  accepted 
during  the  docket's  normal  hours  of 
operation  as  identified  in  Unit  I.B.I. 

D.  How  Shou  d  I  Submit  CBl  to  the 
Agency? 

Do  not  subi  nit  information  that  you 
consider  to  bo  CBI  electronically 
through  EPA' ;  electronic  public  docket 
or  by  e-mail,  fou  may  claim 
information  tjiat  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  a  s  CBI  (if  you  submit  CBI 


Pennsylvani 
DC  20460-0 
Number  OP 
3.Byhar} 


Davis  Hwy 
Docket  ID  N 
Such  delive 


on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  npt  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu^s  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biuden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA. 
be  siue  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  conunodities 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  FFDCA  section  408(d)(2); 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 


may  be  needed  before  EPA  rules  on  the 
petition. 

ListofSubiects 

Environmental  protection, 
Agricidtiual  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  11,  2003. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  FFDCA  section  408(d)(3). 
The  summary  of  the  petition  was 
prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Bayer  CropScience 

PP  0F061 40  and  PP  0F0621 0 

EPA  has  received  pesticide  petitions 
(PP  0F06140  and  0F06210)  from  Bayer 
CropScience,  2  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC  27709 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  21  U.S.C.  346a(d),  to 
amend  40  CFR  180.473  by  establishing 
a  tolerance  for  residues  of  the  herbicide 
glufosinate-ammoniiun  (butanoic  acid. 
2-amino-4-(hydroxymethylphosphinyl)-, 
monoammoniiun  salt)  and  its 
metabolite,  3- 

methylphosphinicopropionic  acid 
expressed  as  2-amino-4- 
(hydroxymethylphosphinyl)butanoic 
acid  equivalents  in  or  on  the  raw 
agricultural  commodities:  Cotton, 
imdehnted  seed  at  4.0  parts  per  million 
(ppm);  cotton  gin  byproducts  at  15  ppm; 
cattle,  fat  at  0.4  ppm;  cattle,  meat  at  0.15 
ppm;  cattle  meat  bjrproducts  at  6.0  ppm; 
goat,  fat  at  0.4  ppm;  goat,  meat  at  0.15 
ppm;  goat  meat  byproducts  at  6.0  ppm; 
hog,  fat  at  0.4  ppm;  hog,  meat  at  0.15 
ppm;  hog  meat  byproducts  at  6.0  ppm; 
horse,  fat  at  0.4  ppm;  horse,  meat  at  0.15 
ppm;  horse  meat  byproducts  at  6.0  ppm; 
sheep,  fat  at  0.4  ppm;  sheep,  meat  at 
0.15  ppm;  sheep  meat  byproducts  at  6.0 
ppm;  egg  at  0.15  ppm;  milk  at  0.15  ppm; 
poultry,  fat  at  0.15  ppm;  poultry,  meat 
at  0.15  ppm;  and  poultry  meat 
byproducts  at  0.6  ppm.  Bayer 
CropScience  also  proposes  establishing 
a  tolerance  for  residues  of  the  herbicide 
glufosinate-ammoniiun  (butanoic  acid, 
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2-amino-4-(hydroxymethylphosphinyl)-, 
monoammonium  salt)  and  its 
metabolites,  3- 

methylphosphinicopropionic  acid,  and 
2-acetamido-4-methylphosphinico- 
butanoic  acid  expressed  as  2-anuno-4- 
(hydroxymethylphosphinyl)butanoic 
acid  equivalents  in  or  on  the  raw 
agricultural  commodities  derived  from 
transgenic  cotton  and  rice  tolerant  to 
glufosinate-ammonium:  Rice,  grain  at 
1.0  ppm;  rice,  straw  at  2.0  ppm;  rice, 
hull  at  2.0  ppm;  cotton,  undelinted  seed 
at  4.0  ppm;  and  cotton,  gin  byproducts 
at  15.0  ppm. 

EPA  has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  supports  granting  of 
the  petition.  Additional  data  may  be 
needed  before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  Metabolism 
studies  have  been  conducted  on  crops 
tolerant  to  glufosinate-ammoniiun  using 
radiolabeled  parent.  As  a  result,  the 
nature  of  residues  found  in  cotton,  rice, 
and  other  transgenic  crops  tolerant  to 
glufosinate  ammonium  is  well 
understood.  The  principal  residue  in 
raw  agricultural  commodities  at  harvest 
was  3-methylphosphinicopropionic  acid 
(Hoe  061517).  Other  relevant  residues 
are  N-acetyl-L-glufosinate  (2-acetamido- 
4-methylphosphinico-butanoic  acid. 
Hoe  099730)  and  lesser  amounts  of  the 
parent  compound. 

2.  Analytical  method.  The 
enforcement  analytical  method  utilizes 
gas  chromatography  for  detecting  and 
measuring  levels  of  glufosinate- 
ammonium  and  metabolites  with  a 
general  limit  of  quantification  of  0.05 
ppm.  This  method  allows  detection  of 
residues  at  or  above  the  proposed 
tolerances. 

3.  Magnitude  of  residues.  Field 
residue  trials  were  conducted  across  the 
major  regions  of  rice  and  cotton 
production  in  the  United  States.  The 
treatment  regime  was  selected  to 
represent  the  use  pattern  that  is  the 
most  likely  to  result  in  the  highest 
residues.  When  sampled  at  70  days  or 
more  after  the  last  application 
glufosinate-ammonium  derived  residues 
did  not  exceed  0.74  ppm  in  rice  grain 
and  1.48  ppm  in  rice  straw;  whereas,  in 
cotton  seed  and  gin  by  products  the 
highest  mean  residue  level  was  3.2  ppm 
and  10.58  ppm,  respectively.  No 
concentration  of  the  residues  occurred 
when  rice  whole  grain  was  processed 
into  polished  grain  and  bran,  whereas  a 
concentration  factor  of  approximately 


2.3  was  foimd  for  rice  hulls.  After 
ginning,  the  cotton  seed  was  processed 
into  meal,  hulls,  and  refined  oil.  No 
concentration  of  the  residues  upon 
processing  of  the  cotton  seed  was 
observed. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Glufosinate- 
ammonium  has  been  classified  as 
toxicity  category  HI  for  acute  oral, 
dermal,  and  inhalation  toxicity;  and  for 
eye  irritation.  Glufosinate-ammonium  is 
not  a  dermal  irritant  (toxicity  category 
IV)  nor  is  it  a  dermal  sensitizer.  The  oral 
LDso  is  2,000  milligrams/kilogram  (mg/ 
kg)  in  male  rats  and  1 ,620  mg/kg  in 
female  rats. 

2.  Genotoxicity.  Based  on  results  of  a 
complete  genotoxicity  data  base,  there  is 
no  evidence  of  mutagenic  activity  in  a 
battery  of  studies,  including:  Salmonella 
spp.,  E.  coli,  in  vitro  mammalian  cell 
gene  mutation  assays,  mammalian  cell 
chromosome  aberration  assays,  in  vivo 
mouse  bone  marrow  micronucleus 
assays,  and  unscheduled  DNA  synthesis 
assays. 

3.  Reproductive  and  developmental 
toxicity.  In  a  developmental  toxicity 
study,  groups  of  20  pregnant  female 
Wistar  rats  were  administered 
glufosinate-anunonium  by  gavage  at 
doses  of  0,  0.5,  2.24  10,  50,  and  250  mg/ 
kg/day  from  days  7  to  16  of  pregnancy. 
The  no  observed  adverse  effect  level 
(NOAEL)  for  maternal  toxicity  is  10  mg/ 
kg/day;  the  lowest  observed  adverse 
effect  leveHLOAEL)  is  50  mg/kg/day 
based  on  vaginal  bleeding  and 
hyperactivity  in  dams.  In  the  fetus,  the 
NOAEL  is  50  mg/kg/day,  based  on 
dilated  renal  pelvis  observations  at  the 
LOAEL  of  250  mg/kg/d^.  In  a 
developmental  toxicity  study,  groups  of 
15  pregnant  female  Himalayem  rabbits 
were  administered  glufosinate- 
ammonium  by  gavage  at  doses  of  0.  2.0. 
6.3,  or  20.0  mg/kg/day  from  days  7  to  19 
of  pregnancy.  In  maternal  animals, 
decreases  in  food  consumption  and 
body  weight  gain  were  observed  at  the 
20  mg/kg/day  dose  level.  The  NOAEL 
for  maternal  toxicity  was  6.3  mg/kg/day 
and  that  for  developmental  toxicity  was 
20  mg/kg/day. 

In  a  multi-generation  reproduction 
study,  glufosinate-ammonium  was 
administered  to  groups  of  30  male  and 
30  female  Wistar/Hap  rats  in  the  diet  at 
concentrations  of  0,  40, 120,  or  360 
ppm.  The  LOAEL  for  systemic  toxicity 
is  120  ppm  based  on  increased  kidney 
weights  in  both  sexes  and  generations. 
The  systemic  toxicity  NOAEL  is  40 
ppm.  The  LOAEL  for  reproductive/ 
developmental  toxicity  is  360  ppm 
based  on  decreased  numbers  of  viable 


pups  in  all  generations.  The  NOAEL  is 
120  ppm. 

4.  Subchronic  toxicity. In  a  subchronic 
oral  toxicity  study,  glufosinate- 
ammonium  was  administered  to  10 
NMRI  mice/sex/  dose  in  the  diet  at 
levels  of  0,  80,  320,  or  1,280  ppm 
(equivalent  to  0. 12,  48,  or  192 
millgrams/kilogram/day  (mg/kg/day)) 
for  1 3  weeks.  Significant  (p<  0.05) 
increases  were  observed  in  serum 
aspartate  aminotransferase  and  in 
alkaline  phosphatase  in  high-dose  (192 
mg/kg/day)  males.  Also  observed  were 
increases  in  absolute  and  relative  liver 
weights  in  mid-(48  mg/kg/day)  and 
high-dose  males.  The  NOAEL  is  12  mg/ 
kg/day,  the  LOAEL  is  48  mg/kg/day 
based  on  the  changes  in  clinical 
biochemistry  and  liver  weights. 

5.  Chronic  toxicity.  In  a  combined 
chronic  toxicity/oncogenicity  study, 
glufosinate-ammonium  was 
administered  to  50  Wistar  rats/sex/dose 
in  the  diet  for  130  weeks  at  dose  levels 
of  0,  40,  140,  or  500  ppm  (mean 
compound  intake  in  males  was  0,  1.9, 
6.8.  and  24.4  mg/kg/day  and  for  females 
was  0.  2.4.  8.2.  and  28.7  mg/kg/day. 
respectively).  A  dose-related  increase  in 
mortality  was  noted  in  females  at  140 
and  500  ppm,  whereas  in  males 
increased  absolute  and  relative  kidney 
weights  were  noted  at  140  ppm  and  500 
ppm.  The  NOAEL  was  considered  to  be 
40  ppm.  No  treatment-related  oncogenic 
response  was  noted. 

In  an  oncogenicity  study,  glufosinate- 
ammonium  was  administered  to  50 
NMRI  mice/sex/dose  in  the  diet  at  dose 
levels  of  0.  80. 160  (males  only)  or  320 
(females  only)  ppm  for  104  weeks.  The 
NOAEL  for  systemic  toxicity  is  80  ppm 
(10.82/16.19  mg/kg/day  in  males/ 
females  (M/F)).  and  the  LOAEL  is  160/ 
320  ppm  (22.60/63.96  mg/kg/day  in  M/ 
F),  based  on  increased  mortality  in 
males,  increased  glucose  levels  in  males 
and  females,  and  changes  in  glutathione 
levels  in  males.  No  increase  in  tumor 
incidence  was  found  in  any  treatment 
group. 

In  a  chronic  feeding  study,  technical 
glufosinate-ammonium  was  fed  to  male 
and  female  beagle  dogs  for  12  months  in 
the  diet  at  levels  of  2.0,  5.0.  or  8.5  mg/ 
kg/day.  The  NOAEL  is  5.0  mg/kg/day 
based  on  clinical  signs  of  toxicity, 
reduced  weight  gain  eind  mortality  8.5 
mg/kg/day. 

In  a  rat  oncogenicity  study, 
glufosinate-ammonium  was 
administered  to  Wistar  rats  (60/sex/ 
group)  for  up  to  24  months  at  0,  1,000. 
5.000,  or  10,000  ppm  (equivalent  to  0, 
45.4,  228.9,  or  466.3  mg/kg/day  in  nudes 
and  0,  57.1.  281.5.  or  579.3  mg/kg/day 
in  females).  The  LOAEL  for  chronic 
toxicity  is  5.000  ppm  (equivalent  to 
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228.9  mg/kj  /day  for  male  rats  and  281.5 
mg/kg/day  or  females),  based  on 
increased  iocidences  of  retinal  atrophy. 
The  chronic  NOAEL  is  1,000  ppm. 
Under  the  qanditions  of  this  study,  there 
was  no  evidence  of  carcinogenic 
potential.  Dpsing  was  considered 
adequate  based  on  the  increased 
incidence  of  retinal  atrophy. 

6.  Animal  metabolism.  Studies 
conducted  in  rats  using  '*C-  glufosinate- 
ammoniumjhave  shown  that  the 
compound  is  poorly  absorbed  (5-10%) 
after  oral  administration  and  is  rapidly 
eliminated  arimarily  as  the  parent 
compound.  The  highest  residue  levels 
were  found  n  liver  and  kidney  tissues. 

The  metal  olic  profile  and  the 
quantitative  distribution  of  metabolites 
were  very  si  nilar  in  both  goat  and  hen. 
The  vast  ma  ority  of  the  dose  was 
excreted,  pr  marily  as  parent 
compound,   'he  very  limited  residues 
found  in  edi  jle  tissues,  milk  and  eggs 
were  compr  sed  principally  of 
glufosinate  <  nd  3-methylphosphinico- 
propionic  ac  id  (Hoe  061517),  with  lesser 
amounts  of  ii/-acetyl-L-glufosinate  (Hoe 
099730)  and  2 -methyl ohosphinico- 
acetic  acid  (  \oe  064619). 

7.  Metabo..  ite  toxicology.  Additional 
testing  has  b  sen  conducted  with  the 
major  metab  elites.  3- 

methylphos]  ihinico-propionic  acid,  and 
N-acetyl-L-g  ufosinate.  Based  on 
subchronic  a  nd  developmental  toxicity 
study  results,  a  profile  of  similar  or  less 
toxicity  was  sbserved  for  the 
metabolites  ;  s  compared  to  the  parent 
compound,  j  lufosinate-ammonium. 

8.  Endocri  le  disruption.  No  special 
studies  have  been  conducted  to 
investigate  tl  le  potential  of  glufosinate- 
ammonium  1 3  induce  estrogenic  or 
other  endocr  ne  effects.  However,  no 

^  evidence  of  ( strogenic  or  other 
endocrine  ef  ects  have  been  noted  in 
any  of  the  to:  ecology  studies  that  have 
been  conduc  ed  with  this  product  and 
there  is  no  re  ison  to  suspect  that  any 
such  effects  i  /ould  be  likely. 

C.  Aggregate  Exposure 

1 .  Dietary  i  xposure.  Tolerances  have 
"  (40  CFR  180.473)  for 
residues  of  glufosinate- 
metabolites  in  or  on  a 
agricultural  commodities, 
toxicological  endpoint 
a  single  exposure  was 
he  available  toxicity 
las,  therefore,  not 
acute  reference  dose 
;eneral  population 
in^ts  and  children.  An 
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developmental  toxicity  study  in  rabbits 
with  an  imcertainty  factor  of  300. 
Therefore,  an  acute  dietary  analysis  was 
conducted  for  this  sub-population; 
whereas,  chronic  dietary  analysis  was 
conducted  for  the  usual  populations.  A 
chronic  population  adjusted  dose 
(cPAD)  of  0.007  mg/kg/day  (based  on 
the  2-year  chronic  study  in  rats  and  an 
uncertainty  factor  of  300)  was  used  to 
perform  the  chronic  dietary  analysis. 

i.  Food.  An  acute  dietary  analysis  was 
conducted  using  the  Dietary  Exposure 
Evaluation  Model  (DEEMT"^)  software 
version  7.6  and  the  1994-1998 
Continuing  Survey  of  Food  Intake  by 
Individuals  (CSFII)  consumption  data 
base.  The  Tier  I  acute  dietary 
assessment  was  modified  by 
incorporating  percent  crop  treated  (PCT) 
values  for  blended  items  only.  Thus,  the 
following  PCT  values  were  used: 
Soybean.  6%;  canola,  11%;  cotton,  15%, 
rice.  2%;  sugar  beet.  1%;  and  sugar  beet 
molasses.  1%.  Tolerance  values  of 
blended  feed  items  in  the  animal  diets 
were  also  multiplied  by  PCT.  Dietary 
burdens  were  then  multiplied  by  the 
maximum  tissue  to  feed  ratios  observed 
in  the  animal  feeding  studies.  This  Tier 
I  analysis  resulted  in  an  exposure  of 
0.002746  mg/kg  bw/day  (95th 
percentile)  for  the  female  13+  sub- 
population  (the  only  population  of 
concern)  representing  13%  utilization  of 
the  aPAD. 

Chronic  dietary  analysis  was 
conducted  to  estimate  exposiue  to 
potential  glufosinate-ammonium 
residues  in  or  on  registered  and 
proposed  commodities.  The  DEEM^m 
software  (version  7.6)  and  the  1994- 
1998  USDA  food  consumption  data 
were  used.  Tolerance  level  residues 
were  assumed  for  all  commodities. 
Percent  crop  treated  values  generated  by 
EPA/BEAD  and  Bayer  CropScience  were 
incorporated  as  follows:  Tree  nuts.  1%; 
apples,  1%;  field  com,  3%;  grapes.  1%; 
soybeans,  6%;  potatoes.  1%;  canola, 
11%;  and  sugar  beet ,  1  % .  Bayer 
CropScience  estimates  that  an  upper 
bound  value  for  cotton  at  market 
maturity  is  15%  and  that  for  rice  is  2%. 
All  other  crops  are  included  at  100%  of 
crop  treated.  For  the  chronic  dietary  risk 
assessment,  secondary  residues  that 
could  occur  as  a  result  of  residues  of 
glufosinate-ammonium  and  metabolites 
in  the  diet  of  ruminants  and  poultry 
were  adjusted  for  percent  of  the  crop 
treated  as  indicated  above.  Chronic 
dietary  exposure  estimates  from 
residues  of  glufosinate-ammonium  for 
the  U.S.  population  represented 
approximately  3.2%  of  the  chronic  PAD; 
whereas  that  for  children  1-2,  the  sub- 
population  with  the  highest  exposure, 
represented  approximately  12%  of  the 


chronic  PAD.  The  approach  used  is  very 
conservative,  yet  still  indicates  that 
dietary  exposures  for  all  segments  of  the 
population  are  well  within  the  chronic 
reference  doses.  This  analysis  was  based 
on  highly  conservative  assumptions. 
The  Agency  has  no  concerns  with  PAD 
utilization  up  to  100%. 

ii.  Drinking  water.  U.S.  EPA's 
Standard  Operating  Procedure  (SOP)  for 
Drinking  Water  Exposure  and  Risk 
Assessments  was  used  to  perform  the 
drinking  water  assessment.  The  models 
Screening  Concentrations  in  Ground 
Water  (SCI-GROW)  and  EPA's  Pesticide 
Root  Zone  Model/Exposure  Analysis 
Modeling  System  (PR2M/EXAMS)  were 
used  to  estimate  the  concentration  of 
glufosinate-ammonium  that  might  occur 
in  water.  The  acute  drinking  water  level 
of  comparison  (DWLOC)  for  females  13+ 
is  548  parts  per  billion  (ppb).  In 
comparison,  the  acute  estimated 
drinking  water  concentrations  (EDWC) 
calculated  by  PRZM/EXAMS  is  67  ppb. 

The  chronic  DWLOC  calculated  for 
adults  is  237  ppb  and  that  for  children/ 
toddlers  is  62  ppb.  The  chronic  EDWC 
calculated  using  a  worst  case  scenario  is 
17  ppb  PRZM/EXAMS.  The  DWLOCs 
are  based  on  highly  conservative  dietary 
(food)  exposiu^s  and  are  expected  to  be 
much  higher  in  real  world  situations 
reducing  further  the  percent  utilization 
of  the  DWLOC. 

2.  Non-dietary  exposure.  U.S.  EPA's 
SOP  for  Drinking  Water  Exposure  and 
Risk  Assessments  was  used  to  perform 
the  drinking  water  assessment.  The 
models  SCI-GROW  and  PRZM/EXAMS 
were  used  to  estimate  the  concentration 
of  glufosinate-ammonium  that  might 
occur  in  water.  The  acute  DWLOC  for 
females  13+  is  548  ppb.  In  comparison, 
the  acute  EDWC  calculated  by  PRZM/ 
EXAMS  is  67  ppb. 

The  chronic  DWLOC  calculated  for 
adults  is  237  ppb  and  that  for  children/ 
toddlers  is  62  ppb.  The  chronic  EDWC 
calculated  using  a  worst  case  scenario  is 
17  ppb  PRZM/EXAMS.  The  DWLOCs 
are  based  on  highly  conservative  dietary 
(food)  exposures  and  are  expected  to  be 
much  higher  in  real  world  situations 
reducing  further  the  percent  utilization 
of  the  DWLOC. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 
EPA  has  indicated  that,  at  this  time,  the 
Agency  does  not  have  available  data  to 
determine  whether  glufosinate- 


Federal  Register / Vol.  68,  No.  158 /Friday,  August  15.  2003 /Notices 


48913 


ammonium  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  eissessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
glufosinate-ammonium  does  not  appear 
to  produce  a  toxic  metabolite  produced 
by  other  substances.  For  the  purposes  of 
this  tolerance  petition,  therefore,  it  has 
not  been  assumed  that  glufosinate- 
ammonium  has  a  common  mechanism 
of  toxicity  with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
conservative  assiunptions  described 
above  and  based  on  the  completeness 
and  reliability  of  the  toxicity  data,  it  is 
concluded  that  chronic  dietary  exposure 
to  the  registered  and  proposed  uses  of 
glufosinate-ammoniiun  will  utilize  at 
most  3.2%  of  the  chronic  population 
adjusted  dose  for  the  U.S.  population. 
The  actual  exposure  is  likely  to  be 
significantly  less  than  predicted  by  this 
analysis  as  data  and  models  that  are 
more  realistic  are  developed.  Exposures 
below  100%  of  the  PAD  are  generally 
assumed  to  be  of  no  concern  because  the 
PAD  represents  the  level  at  or  below 
which  daily  aggregate  exposure  over  a 
lifetime  will  not  pose  appreciable  risk  to 
hiunan  health. 

The  acute  population  of  concern, 
female  13+  utilizes  13%  of  the  aPAD. 
This  is  a  Tier  I  highly  conservative 
assessment  and  actual  exposure  is  likely 
to  be  far  less.  DWLOCs  based  on  dietary 
exposures  are  greater  than  the 
conservative  estimated  levels,  and 
would  be  expected  to  be  well  below  the 
100%  level  of  the  reference  dose,  if  they 
occur  at  all. 

EPA  has  concluded  that  it  is  not 
appropriate  to  aggregate  non-dietary 
exposures  with  dietary  exposures  in  a 
risk  assessment  because  the  toxicity 
end-points  are  different. 

Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  occur  to  the 
U.S.  population  from  aggregate  exposiu« 
(food,  drinking  water  and 
nonresidential)  to  residues  of 
glufosinate-ammonium  and  metabolites. 

2.  Infants  and  children.  The 
toxicological  data  base  is  sufficient  fot 
evaluating  prenatal  and  postnatal 
toxicity  for  glufosinate-ammonium. 
There  are  no  prenatal  or  postnatal 
susceptibility  concerns  for  infants  and 
children,  based  on  the  results  of  the  rat 
and  rabbit  developmental  toxicity 
studies  and  the  2-generation 
reproduction  study.  Based  on  clinical 
signs  of  neurological  toxicity  in  short 
and  intermediate  dermal  toxicity  studies 
with  rats.  EPA  has  determined  that  an 


added  FQPA  safety  factor  of  3x  is 
appropriate  of  assessing  the  risk  of 
glufosinate-ammoniiun  derived  residues 
in  crop  commodities. 

Using  the  conservative  assumptions 
described  in  the  exposiue  section  above, 
the  percent  of  the  chronic  population 
adjusted  dose  that  will  be  used  for 
exposure  to  residues  of  glufosinate- 
ammonium  in  food  for  children  1-2  (the 
most  highly  exposed  sub-group)  is  12%. 
Infants  utilize  11.6%  of  the  chronic 
PAD.  As  in  the  adult  situation.  DWLOCs 
are  higher  than  the  worst  case  EDWC 
and  are  expected  to  use  well  below 
100%  of  the  PAD,  if  they  occur  at  all. 

Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  occiu-  to 
infants  and  children  from  aggregate 
exposure  to  residues  of  glufosinate- 
anunonium. 

F.  International  Tolerances 

Maximum  residue  limits  for 
glufosinate-ammonium  and  metabolites 
in  or  on  rice  commodities  have  not  been 
established  by  the  Codex  Alimentarius 
Commission. 

[FR  Doc.  03-20897  Filed  8-14-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2003-0050;  FRL-7323-6] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufactiuB  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  July  14.  2003  to 
July  31,  2003,  consists  of  the  PMNs  and 
TME,  both  pending  or  expired,  and  the 
notices  of  commencement  to 
manufactiuB  a  new  chemical  that  the 
Agency  has  received  luider  TSCA 
section  5  during  this  time  period. 


DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-2003-0050 
and  the  specific  PMN  number  or  TME 
nvimber,  must  be  received  on  or  before 
September  15,  2003. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Cunningham.  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001;  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov . 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPPT-2003-0050.  The  official  public 
docket  consists  of  the  dociunents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  B102-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 
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2.  Electrckiic  access.  You  may  access 
this  Federal  Register  document 
electronicaBy  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www\epa.gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPi' .  Dockets.  You  may  use  EPA 
Dockets  at  I  ttp://www.epa.gov/edocket/ 
to  submit  01  view  public  comments, 
access  the  i)  idex  listing  of  the  contents 
of  the  ofBciil  public  docket,  and  to 
access  thosd  documents  in  the  public 
docket  that  ire  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  c  f  the  publicly  available 
docket  mate  rials  through  the  docket 
facility  idendfied  in  Unit  I.B.I.  Once  in 
the  system,  ielect  "search,"  then  key  in 
the  appropri  ate  docket  ID  number. 

Certain  ty  )es  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosiu^  is 
restricted  bj  statute,  which  is  not 
included  in  iie  official  public  docket, 
will  not  be  a  vailable  for  public  viewing 
in  EPA's  elei:tronic  public  docket.  EPA's 
policy  is  tha  t  copyrighted  material  will 
not  be  place!  in  EPA's  electronic  public 
docket  but  m  ill  be  available  only  in 
printed,  pap  jr  form  in  the  official  public 
docket.  To  tl  le  extent  feasible,  publicly 
available  doi  :ket  materials  will  be  made 
available  in  lPA's  electronic  public 
docket.  Whea  a  document  is  selected 
from  the  ind  3x  list  in  EPA  Dockets,  the 
system  will  i  dentify  whether  the 
document  is  available  for  viewing  in 
EPA's  electn  inic  public  docket. 
Although  no  t  all  docket  materials  may 
be  available  jlectronically,  you  may  still 
access  any  o  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  tp  wi  )rk  towards  providing 
electronic  ac  :ess  to  all  of  the  publicly 
available  do(  ket  materials  through 
EPA's  electrc  nic  public  docket. 
For  public  commenters,  it  is 
important  to  bote  that  EPA's  pohcy  is 
that  public  comments,  whether 
submitted  eli  (ctronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPj\  receives  them  and 
without  change,  unless  the  comment 
contains  copfoghted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  ct)mment  containing 
copyrighted  Inaterial,  EPA  will  provide 
a  reference  tc  that  material  in  the 
version  of  th(  i  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printe<  conunent.  including  the 


copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  wiU  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  and  specific  PMN 
number  or  TME  number  in  the  subject 
line  on  the  first  page  of  youi  conunent. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1 .  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
yoiu  conunent.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  caimot  read  yoiu 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
conunents.  Go  directly  to  EPA  Dockets 


at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
docket  ID  number  OPPT-2003-0050. 
The  system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
know  yoiu  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  yoiu'  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2003-0050 
and  PMN  Number  or  TME  Number.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anon)mious  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automaticedly  captiues  yoiu  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captiued  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  {7407M). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Niunber  OPPT-2003-0050 
and  PMN  Number  or  TME  Niunber.  The 
DCO  is  open  fit)m  8  a.m  lo  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  emy  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
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disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 


4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensiue  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  niunber 
assigned  to  this  action  and  the  specific 
PMN  niunber  you  are  commenting  on  in 
the  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(dj(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  tho  receipt  of  notices 
of  commencement  to  manufacture  those 


chemicals.  This  status  report,  which 
covers  the  period  from  July  14,  2003  to 
July  31,  2003,  consists  of  the  PMNs  and 
TME,  both  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

m.  Receipt  and  Status  Report  for  PMNs 
and  TME 

This  status  report  identifies  the  PMNs 
and  TME,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  II. 
to  access  additional  non-CBI 
information  that  may  be  available. 

In  Table  I  of  this  unit,  EPA  provides 
the  following  information  (to  the  extent 
that  such  information  is  not  claimed  as 
CBI)  on  the  PMNs  received  by  EPA 
dtu'ing  this  period:  The  EPA  case 
number  assigned  to  the  PMN;  the  date 
the  PMN  was  received  by  EPA;  the 
projected  end  date  for  EPA's  review  of 
the  PMN;  the  submitting  manufacturer; 
the  potential  uses  identified  by  the 
manufacturer  in  the  PMN;  and  the 
chemical  identity. 


1.  61  Premanufacture  Notices  Received  From:  07/14/03  to  07/31/03 

Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemk»l 

End  Date 

P-03-0686 

07/15/03 

10/12/03 

Lynx  Chemical  Group, 

(S)  Scale  and  corrosion  inhibitor  tor 

(G)          Ammonium          salt          of 

LLC 

downhole  oilfield  applications 

phosphonomethylated  diamine 

P-03-0687 

07/15/03 

10/12/03 

Lynx  Chemical  Group, 

(S)  Scale  and  corrosion  inhibitor  for 

(G)           Potassium           salt           of 

LLC 

downhole  oilfield  applications 

phosphonomethylated  diamine 

P-03-0688 

07/15/03 

10/12/03 

CBI 

(G)  Pigment  dispersant 

(G)  Phosphated  polyalkoxylate 

P-03-0689 

07/15/03 

10/12/03 

CBI 

(G)  Open,  non-dispersive  use 

(G)  Bkx:ked  isocyanate 

P-OS-0690 

07/16/03 

18/13/03 

CBI 

(S)  The  pmn  substances  function  as 

(G)       Rosin,       polymer       with       a 

'£ 

binders  in  lithographic  and  publica- 
tion gravure  printing  inks,  as  fol- 
lows: Heatset  web  offset  printing 
inks;    sheetfed    quickset    printing 

monocarboxylk;  acid,  a  phenol,  ma- 
leic  anhydride,  formaldehyde  and 
pentaerythritol 

' 

inks;    publication    gravure    printing 

inlrc 

P-03-0691 

07/16/03 

10/13/03 

CBI 

(S)  The  pmn  substances  function  as 
binders  in  lithographic  and  publica- 
tion gravure  printing  inks,  as  fol- 
lows: Heatset  web  offset  printing 
inks;  sheetfed  quickset  printing 
inks;  publication  gravure  printing 
inks 

(S)  The  pmn  substances  function  as 

(G)  Rosin.  polymer  with  a 
monocartxjxylic  acid,  a  phenol, 
formaldehyde  and  pentaerythritol 

P-03-0692 

07/16/03 

10/13/03 

CBI 

(G)       Rosin.       polymer       with       a 

binders  in  lithographic  and  publica- 

monocartxjxylic acid,  phenols,  ma- 

tion  gravure  printing  inks,  as  fol- 

leic anhydride,   formaldehyde   and 

lows:   Heatset  web  offset  printing 

pentaerythritol 

Inks;    sheetfed    quickset    printing 

inks;    publication    gravure    printing 

• 

inks 
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Case  No. 


P-03-0693 


P-03-0694 


P-03-0695 


P-03-0696 


P-03-0697 


P-03-0698 


P-03-0699 


P-03-0700 


P-03-0701 
P-03-0702 
P-03-0703 
P-03-0704 
P-03-0705 
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I.  61  Premanufacture  Notices  Received  From:  07/14/03  to  07/31/03— Continued 


Received 
Date 


Projected 

Notice 
End  Date 


07/16/03 


07/16/03 


10/13/03 


Manufacturer/Importer 


CBI 


10/13/03 


07/16/03 


07/16/03 


07/16/03 


10/13/03 


10/13/03 


CBI 


CBI 


10/13/03 


07/16/03 


07/16/03 


07/16/03 


10/13/03 


CBI 


CBI 


CBI 


10/13/03 


07/16/03 
07/16/03 
07/16/03 
07/16/03 
07/17/03 


10/13/03 


10/13/03 
10/13/03 
10/13/03 
10/13/03 


CBI 


CBI 


I 


CBI 
CBI 
CBI 
CBI 


10/14/03       CBI 


Use 


printing 
printing 
printing 


printing 
printing 
printing 


printing 
printing 
printing 


(S)  The  pmn  substances  function  as 
binders  in  lithographic  and  publica- 
tion gravure  printing  inks,  as  fol- 
lows: Heatset  web  offset  printing 
inks;  sheetfed  quKkset  printing 
inks;  publicatwn  gravure  printing 
inks 
(S)  The  pmn  substances  functwn  as 
binders  in  litfKKjraphk:  and  publica- 
tion gravure  printing  inks,  as  fol- 
tows:  Heatset  web  offset 
inks;  sheetfed  quickset 
inks;  pubircatk>n  gravure 
inks 

(S)  The  pmn  substances  function  as 
binders  in  lithographic  and  publrca- 
tion  gravure  printing  inks,  as  fol- 
lows: Heatset  web  offset 
inks;  sheetfed  quk^kset 
inks;  publication  gravure 
inks 

(S)  The  pmn  substances  function  as 
binders  in  lithographic  and  publica- 
tion gravure  printing  inks,  as  fol- 
lows: Heatset  web  offset 
inks;  sheetfed  quickset 
inks;  publication  gravure 
inks 

(S)  The  pmn  substances  function  as 
binders  in  lithographic  and  publk:a- 
tion  gravure  printing  inks,  as  fol- 
tows:  Heatset  web  offset  printing 
inks;  sheetfed  quickset  printing 
inks;  publication  gravure  printing 
inks 

(S)  The  pmn  substances  function  as 
binders  in  lithographic  and  publica- 
tion gravure  printing  inks,  as  fol- 
lows: Heatset  web  offset  printing 
inks;  sheetfed  quickset  printing 
inks;  publk:ation  gravure  printing 
inks 

(S)  The  pmn  substances  function  as 
binders  in  lithographic  and  publrca- 
tion  gravure  printing  inks,  as  fol- 
lows: Heatset  web  offset  printing 
inks;  sheetfed  quickset  printing 
inks;  publication  gravure  printing 
inks 

(S)  The  pmn  substances  function  as 
binders  in  lithographic  and  publica- 
tion gravure  printing  inks,  as  fol- 
lows: Heatset  web  offset  printing 
inks;  sheetfed  quickset  printing 
inks;  publk^ation  gravure  printing 
inks 

(G)  ingredients  for  use  in  consgmer 
products:  Highly  dispersive 

(G)  Ingredients  for  use  in  consumer 
products:  Highly  dispersive 

(G)  Redispersible  powder 

(G)  Commercial  and  consumer  use  in 
an  article 

(G)  Polymeric  add  mixture  for  ce- 
ments 


Chemical 


(G)  Rosin,  polymer  with  a 
monocarboxylk;  acid,  phenols, 
formaldehyde  and  pentaerythritol 


(G)  Rosin,  polymer  with  a 
monocarboxylic  acid,  a  phenol,  ma- 
leic  anhydride,  formaldehyde  and 
pentaerythritol,  metal  salts. 


(G)       Rosin,       polymer  with       a 

monocartxjxylic      acid,  phenols, 

fomialdehyde,     maiek:  anhydride 
and  pentaerythritol 


(G)  Rosin,  polymer  with  a 
monocartxjxylic  acid,  phenols, 
formaldehyde  and  pentaerythritol 


(G)  Rosin,  polymer  with  a 
monocarboxylic  acid,  alkylphenol, 
formaldehyde,  maleic  anhydride 
and  pentaerythritol 


(G)  Rosin,  polymer  with  a 
monocarboxylic  acid,  alkylphenols, 
formaldehyde,  maIek;  anhydride 
and  pentaerythritol 


(G)  Rosin,  polymer  with  a 
monocarlwxylk:  acid,  alkylphenol, 
formaldehyde,  maIek:  anhydride 
and  pentaerythritol 


(G)  Rosin,  polymer  with  a 
monocartwxylic  acid,  a  phenol,  ma- 
leic anhydride,  formaldehyde  and 
glycerine 


(G)  Methylene  bicyckialkane 

(G)  TrialkyI  oxathiane 

(G)  Water  redispersible  actionic  acryl- 
ic copolymer 
(G)  Pyrazolotriazol  derivative 

(G)     Polycarboxylate    polymer    with 
alkenyloxyalkytol  modified 

poly(oxyalkylenediyl),    calcium    po- 
tassium salt 
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61  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  07/14/03  TO  07/31/03— Continued 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


UM 


Chemical 


P-03-0706 


P-03-0707 


P-03-0714 
P-03-0715 


P-03-0716 

P-03-0717 

P-03-0718 

P-03-0719 

P-03-0720 
P-03-0721 
P-03-0722 
P-03-0723 

P-03-0724 

P-03-0725 

P-03-0726 

P-03-0727 

P-03-0728 

P-03-0729 
P-03-0730 

P-03-0731 

P-03-0732 
P-03-0733 
P-03-0734 
P-03-0735 
P-03-0736 
P-03-0737 
P-03-0739 


07/17/03 


07/17/03 


07/18/03 
07/21/03 


07/21/03 

07/22/03 

07/22/03 

07/22/03 

07/22/03 
07/22/03 
07/23/03 
07/23/03 

07/23/03 

07/23/03 

07/23/03 

07/23/03 

07/23/03 

07/24/03 
07/24/03 

07/24/03 

07/25/03 
07/25/03 
07/25/03 
07/25/03 
07/25/03 
07/25/03 
07/28/03 


P-03-0740       07/24/03 


P-03-0741 
P-03-0742 


07/28/03 
07/28/03 


10/14/03 


10/14/03 


10/15/03 
10/18/03 


10/18/03 


10/19/03 

10/19/03 

10/19/03 

10/19/03 
10/19/03 
10/20/03 
10/20/03 


10/20/03 

10/08/03 

10/08/03 

10/08/03 

10/20/03 

10/21/03 
10/21/03 

10/21/03 

10/22/03 
10/22/03 
10/22/03 
10/22/03 
10/22/03 
10/^/03 
10/25/03 

10/21/03 

10/25/03 
10/25/03 


CBI 


CBI 


CBI 
Lonza  Inc. 


Lonza  Inc. 


CBI 
CBI 
Forbo  Adhesives,  LLC 

CBI 

CBI 

CBI 

Ciba  Specialty  Chemi- 
cals Corporation, 
Textile  Effects 

The  Dow  Chemical 
Company 

The  Dow  Chemk:al 
Company 

The  Dow  Chemk:al 
Company 

The  Dow  Cfiemical 
Company 

CBI     <-. 

CBI 
CBI 

CBI 


CBI 
CBI 

Scotia  Ventures, 

L.LC. 
Scotia  Ventures, 

L.LC. 
Scotia  Ventures, 

LLC. 
Scotia  Ventures, 

LLC. 
Dow  Coming  Corpora- 

tk)n 

The  Goodyear  Tire 
and  Rubber  Com- 
pany 

BASF  Corporation 

BASF  Corporation 


G)   Polymeric   add   mixture  for  ce- 
ments 


[G)   Polymeric  add  mixture  for  ce- 
ments 


G)  Solution  additive 

S)  Metal  treating  Chemical; 
corrossion  inhibitor  in  process 
equipment;  surfactant  in  hard 
cleaning  applications 

S)  Metal  treating  Chemk^al; 
corrossion  inhibitor  in  process 
equipment;  surfactant  in  hard 
cleaning  applications 

G)  Industrial  crosslinker 

G)  Surfactant/dispersant 

G)  Hot  melt  polyurethane  adhesive 

G)  Open,  non-dispersive  (resin) 
G)  Industrial  coatings  binder 
G)  Thennal  transfer  ink  ribbon 
S)  Exhaust  dyeing  of  polyester  fibers 


S)  Surfactant  for  watertwume  epoxy 

dispersions 
S)  Surfactant  for  watertwume  epoxy 

dispersions 
S)  Surfactant  for  watertxjume  epoxy 

dispersions 
S)  Surfactant  for  waterboume  epoxy 

dispersions 
G)   Polyol   component   in   polyester 

resin  synthesis  -  destructive  use 
G)  Component  of  batteries 
G)  Ingredients  for  use  in  consumer 

prockicts:  Highly  dispersive 
G)  Sealant  component 


S)    Industrial    coating    for    plastK, 

metal,  wood 
G)  Open,  non-dispersive  (resin  used 

in  coatings  applrcations) 
S)  Paper  coating  additive;  wet-end 

paper  additive 
S)  Paper  coating 

paper  additive 
S)  Paper  coating  additive;  wet-end 

paper  additive 
S)  Paper  coating  additive;  wet-erxj 

paper  additive 
G)  Epoxy  molding  compound  for  erv 

capsulation   of  semiconductor  de- 

vrces 
S)  Monomer 


additive;  wet-end 


G)  Intenmediate  in  tfie  production  of 

pigments 
G)  Intermediate  in  the  production  of 

pigments 


(G)  Alkytcartwxyalkenyl 

dihydroxyalkylate,  polymer  witfi 
carboxyalkenyl  and  alkylalkenyl  so- 
dium sulfonate,  calcium  salt 

(G)  Alkylcartx)xyalkenyl  polyrr>er  with 
cartxixyalkenyl  dihydroxyalkylate 
and  alkylalkenyl  sulfonate  sodium 
salt 

(G)  Aluminum  alkoxide  complex 

(G)  DialkyI  dimethyl  ammonium  car- 
bonate (1:1) 


(G)  DialkyI  dimethyl  ammonium  car- 
bonate (2:1) 


(G)      Akx>hol      blocked      polymeric 

isocyanate 
(G)    Aminated    polypropylene    glycol 

formate 
(G)    Isocyanate   functional    polyester 

polyether  urethane  polymer 
(G)  Aromatic  polyisocyanate 
(G)  Aminated  epoxy  formates 
(G)  Pyrazolone  denvative 
(G)  Substituted  alkylamino  phenyl  azo 

substitute  isoindole 

(G)  Polyetherester  diepoxide 

(G)  Polyetherester  diepoxkJe 

(G)  Polyetherester  diepoxide 

(G)  Polyetherester  diepoxkle 

(G)  Polyester  polyol 

(G)  Alkyleneoxide  derivatives 
(G)  Tert-  cycloalkanol 

(G)  Polypropylene  glycol,  polymer 
with  a  cartXKnonocydk: 

diisocyanate,  substituted- 

trialkoxysilane-t>locked 

(G)  Copolymer  based  on  nr)ethacrylk; 
acid  esters 

(G)  Aspartic  ester 

(G)  Cationic  polyvinyl  akx)hol 
(G)  Catkmic  polyvinyl  akx}hol 
(G)  Catk>nk:  polyvinyl  alcohol 
(G)  Cationk:  polyvinyl  akx>hol 
(G)  Epoxy  functkxtal  silsesquioxane 

(G)  Pyrrolidene,  Functionzed  Styrene 

(G)  DIol  distillatk>n  bottoms. 
(G)  Diol  distillation  tX)ttoms. 
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Case  No. 


P-03-0743 

P-Oa-0744 

P-03-0745 

P-03-0746 

P-03-0747 
P-03-0748 
P-03-0749 
P-03-0750 
P-03-0751 
P-03-0752 


In  Table  II  of  this  unit,  EPA  provides 
the  followir  g  information  (to  the  extent 


Case  No. 


T-03-0005 


II 


In  Table 
the  followin  i 
that  such  in 


of  this  unit,  EPA  provides 

information  (to  the  extent 

ormation  is  not  claimed  as 


Case  N  > 


P-0 1-0452 
P-01-0769 
P-01-0770 
P-01-0771 
P-01-0772 
P-02-0651 
P-03-0032 
P-03-0033 
P-03-0039 
P-03-0133 
P-03-0215 
P-03-0282 
P-03-0283 
P-03-0296 
P-03-0298 

P-03-0302 
P-03-0315 
P-03-0331 
P-03-O361 


P-03-0392 
P-03-0400 
P-03-0430 

P-03-0442 
P-03-0459 
P-92-0830 
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"^'®  End  Date 


07/28/03 

07/28/03 

07/28/03 

07/29/03 

07/30/03 
07/30/03 
07/30/03 
07/30/03 
07/30/03 
07/30/03 


10/25/03 

10/25/03 

10/25A)3 

10/26^3 

10/27/03 
10/27/03 
10/27/03 
10/27/03 
10/27/03 
10/27/03 


Manufacturer/Importer 


BASF  Corporation 

Dupont  Company 

Dupont  Company 

CBI 

CBI 
CBI 
CBI 
CBI 
CBI 
CBI 


Use 


(G)  Intemiediate  In  the  production  of 

pigments 
(G)  Molded  and  extruded  rubber  parts 

(G)  Molded  and  extruded  rubber  parts 

(G)  Polymeric  colorant 

(G)  Automotive  coatings 
(G)  Automotive  coatings 
(G)  Automotive  coatings 
(G)  Automotive  coatings 
(G)  Automotive  coatings 
(G)  Automotive  coatings 


Chemical 


(G)  Diol  distillation  bottoms. 

(G)  Modified  ethylene/acrylate  poly- 
mer 

(G)  Modified  ethylene/acrylate  poly- 
mer 

(G)  Poiymeric  aromatic  amine 
colorant 

(G)  Polyacrylic  resin 

(G)  Polyacrylic  resin 

(G)  Polyacrylic  resin 

(G)  Polyacrylic  resin 

(G)  Polyacrylic  resin 

(G)  Polyacrylic  resin 


that  such  information  is  not  claimed  eis 
CBI)  on  the  TMEs  received: 


II.  1  Test  Marketing  Exemption  Notices  Received  From:  07/14/03  to  07/31/03 


Received 
Date 


07/31/03 


Projected 

Notice 
End  Date 


09/13/03 


Manufacturer/Importer 


Gardere  Wynne  Se- 
well  LLP 


Use 


(S)  For  use  as  a  cleaning  solvent  and 
insecticide  carrier 


Chemical 


(S)  Alkanes,  C8-C12,  branched 


CBI)  on  the  Notices  of  Conmiencement 
to  manufacture  received: 


I.  26  Notices  of  Commencement  From:  07/14/03  to  07/31/03 


Received  Date 


07/17/03 
07/29/03 
07/29/03 
07/29/03 
07/29/03 
07/23/03 
07/22/03 
07/22/03 
07/29/03 
07/24/03 
07/15/03 
07/25/03 
07/23/03 
07/23/03 
07/23/03 

07/15/03 
07/16/03 
07/23/03 
07/21/03 


07/21/03 
07/14/03 
07/28/03 

07/24/03 
07/18/03 
07/24/0^ 


Commencement/ 
Import  Date 


04/21/03 
07/22/03 
07/22/03 
07/22/03 
07/22/03 
06/25/03 
07/14/03 
07/09/03 
07/22/03 
06/17/03 
06/26/03 
06/30/03 
06/26/03 
06/26/03 
06/26/03 

06/20/03 
06/24/03 
06/26/03 
07/10/03 


06/19/03 
06/10/03 
07/02/03 

06/26/03 
07/10/03 
07/16/03 


Chemical 


(S)  Silicon  sodium  strontium  titanium  hydroxide  oxide 

(G)  Alkylated  phenothiazine/diphenylamine  mixture 

(G)  Alkylated  phenothiazine/diphenylamine  mixture 

(G)  Alkylated  phenothiazine/diphenylamine  mixture 

(G)  Alkylated  phenothiazine/diphenylamine  mixture 

(G)  Bis(phenol),  3,3-bis(3,4-dihydro-3phenyl-2h-1,3-t3enzoxazin-6-yl)  derivative 

(G)  Blocked  fluoroChemical  urethane 

(G)  FluoroChemical  alcohol 

(G)  Amine  stabilizer 

(G)  Polysilazane 

(S)  4h-1,3,2-benzodioxabismin-4-one,  2-hydroxy- 

(G)  Amino-substituted  cartx)polycycle 

(S)  Adenosine,  n-benzoyl-5'-o-[b)S(4-melhoxyphenyl)phenylmethyl]-2'-deoxy- 

(S)  Cytklene,  n-t)enzoyl-5'-o-[bis(4-methoxyphenyl)phenylmethyl]-2'-deoxy- 

(S)  Guanosine.  5'-o-[bis(4-methoxyphenyl)phenylmethy!]-2'-deoxy-n-(2-methyl-1- 
oxopropyl)- 

(G)  Acrylic  copolymer 

(G)  Substituted  polymefhacrylic  esters,  hydrolyzed,  sodium  salt  • 

(S)  Thymidine,  5'-o-[bis(4-methoxyphenyl)phenylmethyl]- 

(S)  2-propenoic  acid,  2-methyl-,  2-hydroxyethyl  ester,  polymer  with  n-(3- 
(dimethylamino)propyl]-2-methyl-2-propenamkle  and  1  -ethenylhexahydro-2h- 
azepin-2-one,  2,2'-azobis(2-methylt>utanenitrile]-initiated 

(G)  Anthranilic  acid  derivative 

(G)  Substituted  anthracene  ester 

<G)  Polymer  of  methylene  diphenyl  diisocyanate,  polyether  polyol  and  a  poly- 
ester polyol 

(G)  Polysitoxazane 

(G)  Carboxylated  modified  poly(oxyalkylenediyl),  cak:ium  salt 

(S)  4-isobutyl  benzaklehyde  c 
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26  NOTICES  OF  Commencement  From:  07/14/03  to  07/31/03— Continued 


Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemical 

P-93-0563 

07/22/03 

04/13/98 

(G)  Alkoxylated  alkyl  phenol 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Premanufactiuer  notices. 

Dated:  August  12,  2003. 
Sandra  R.  Wilkins, 

Acting  Director,  Information  Management 
Division,  Office  of  Pollution  Prevention  and 
Toxics. 

|FR  Doc.  03-20900  Filed  8-14-03;  8:45  am] 
BILUNG  COOE  6560-^0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7544-2] 

Mission  Foods  Corporation — 
Administrative  Consent  Agreement 
and  Final  Order;  Notice  of  Proposed 
Administrative  Consent  Agreement 
and  Final  Order  Pursuant  to  Section 
311(B)(6)  of  the  Clean  Water  Act 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice,  request  for  public 

conunents. 

SUMMARY:  In  accordance  with  section 
3 11  (b)(6)(C)  of  the  Clean  Water  Act, 
("CWA"),  33  U.S.C.  1321(b)(6)(C), 
notice  is  hereby  given  of  a  proposed 
Consent  Agreement  and  Final  Order 
("CA/FO,"  Region  9  Docket  No.  OPA  9- 
2003-0003),  which  resolves  penalties 
for  alleged  violations  of  sections 
311(b)(3)  and  311(j)  of  the  CWA.  The 
respondent  to  the  CA/FO  is  the  Mission 
Foods  Corporation,  a  California 
corporation.  Through  the  proposed  CA/ 
FO,  the  Mission  Foods  Corporation  will 
pay  $60,000  to  the  Oil  Spill  Liability 
Trust  Fund  as  a  penalty  for  alleged 
violations  involving  the  discharge  of  oil 
into  waters  of  the  United  States,  and  the 
failiu-e  to  prepare  and  maintain  Spill 
Prevention,  Control  and 
Countermeasure  plans.  The  penalty 
included  in  this  CA/FO  was  calculated 
in  accordance  with  the  Agency's 
guidance  docimient.  Civil  Penalty  Policy 
for  Section  311(b)(3)  and  Section  311(j) 
of  the  Clean  Water  Act,  dated  August 
21, 1998.  For  thirty  (30)  days  following 
the  date  of  publication  of  this  Notice, 
the  Agency  will  receive  written 
comments  relating  to  the  proposed  CA/ 
FO.  Any  person  who  comments  on  the 
proposed  CA/FO  shall  be  given  notice  of 
any  hearing  held  and  a  reasonable 


opportunity  to  be  heard  and  to  present 
evidence.  If  no  hearing  is  held  regarding 
comments  received,  any  person 
commenting  on  this  proposed  CA/FO 
may,  within  30  days  after  the  issuance 
of  the  final  order,  petition  the  Agency  to 
set  aside  the  CA/FO,  as  provided  by 
section  311(b)(6)(C)(iii)  of  the  CWA,  33 
U.S.C.  1321(b)(6)(C)(iii). 
DATES:  Comments  must  be  submitted  on 
or  before  September  15,  2003. 
ADDRESSES:  The  proposed  CA/FO  may 
be  obtained  from  Laurie  Williams, 
telephone  (415)  972-3867.  Comments 
regarding  the  proposed  CA/FO  should 
be  addressed  to  Danielle  Carr  (ORC-1) 
at  75  Hawthorne  Street,  San  Francisco, 
California  94105,  and  should  reference 
the  Mission  Foods  Corporation  and 
Region  9  Docket  No.  OPA  9-2003-0003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  Williams  (ORC-3),  Office  of 
Regional  Counsel,  U.S.  Environmental 
Protection  Agency,  Region  9,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105,  (415)  972-3867. 

Dated:  August  6,  2003. 
Daniel  Meer, 

Acting  Director,  Superfund  Division, 

Region  9. 

[PR  Doc.  03-20896  Filed  8-14-03;  8:45  am] 

BILUNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7544-9] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
Colorado 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  State  of  Colorado  has 
revised  its  Public  Water  System 
Supervision  (PWSS)  primacy  program 
by  adopting  regulations  for  the  Interim 
Enhanced  Siuiace  Water  Treatment  Rule 
(lESWTR),  Disinfectants/Disinfection 
Byproducts  Rule  (D/DBPR), 
Radionuclides  Rule,  revisions  to  the 
Variances  and  Exemptions  Rule, 
Administrative  Penalty  Authority, 
Definition  of  "Public  Water  System," 
and  the  Public  Notification  Rule  (PNR). 
Having  determined  that  these  revisions 
meet  all  pertinent  requirements  in  the 


Safe  Drinking  Water  Act  (SDWA),  and 
EPA's  implementing  regulations,  the 
EPA  approves  them. 

Today's  approval  action  does  not 
extend  to  public  water  systems  in 
Indian  country.  Please  see 
SUPPLEMENTARY  INFORMATION.  Item  B. 
DATES:  Any  member  of  the  public  is 
invited  to  submit  written  conunents 
and/or  request  a  public  hearing  on  this 
determination  by  September  15,  20Q3. 

Please  see  SUPPLEMENTARY  INFORMATION, 
Item  C,  for  information  on  submitting 
conunents  and  requesting  a  hearing.  If 
no  hearing  is  requested  or  granted,  then 
this  action  shall  become  effective 
September  15,  2003.  If  a  public  hearing 
is  requested  and  granted,  then  this 
determination  shall  not  become 
effective  until  such  time  following  the 
hearing  as  the  Regional  Administrator 
(RA)  issues  an  order  affirming  or 
rescinding  this  action. 
ADDRESSES:  Written  comments  and 
requests  for  a  public  hearing  should  be 
addressed  to:  Robert  E.  Roberts, 
Regional  Administrator,  c/o  Qian  Zhang 
{8P-W-MS),  U.S.  EPA,  Region  8,  999 
18th  Street,  Suite  300,  Denver,  CO 
80202-2466. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  at  the  following  locations:  (1) 
U.S.  EPA,  Region  8,  Municipal  Systems 
Unit,  999  18th  Street  (4th  Floor), 
Denver,  CO  80202-2466;  (2)  Colorado 
Department  of  Public  Health  and 
Environment  (CDPHE),  Drinking  Water 
Section,  4300  Cherry  Creek  Drive  South, 
Denver,  CO. 

FOR  FURTHER  INFORMATION  CONTACT: 
Qian  Zhang,  Municipal  Systems  Unit, 
EPA,  Region  8  (8P-W-MS),  999  18th 
Street,  Suite  300,  Denver,  CO  80202- 
2466, 303-312-6267. 
SUPPLEMENTARY  INFORMATION:  EPA 
approved  Colorado's  application  for 
assuming  primary  enforcement 
authority  for  the  PWSS  program, 
piusuant  to  section  1413  of  SDWA,  42 
U.S.C.  300g-2,  and  40  CFR  part  142. 
CDPHE  administers  Colorado's  PWSS 
program.  The  State  of  Colorado  has 
revised  its  PWSS  primacy  program  by 
adopting  regulations  for  the  lESWTR 
(December  16,  1998,  63  FR  69478- 
69521),  D/DBPR  (December  16,  1998,  63 
FR  69390-69476),  Radionuclides  Rule 
(December  7.  2000,  65  FR  76708), 
revisions  to  the  Variances  and 


48920 


Federal  Register /Vol.  68,  No.  158 /Friday,  August  15,  2003 /Notices 


Exemption  5  Rule  (August  li.  1998,  63 
FR  43833-13851),  Administrative 
Penalty  Authority  (April  28.  1998,  62  FR 
23362),  De  inition  of  "Public  Water 
System"  [/  pril  28,  1998,  63  FR  23362), 
and  the  PN  R  (May  4,  2000,  65  FR 
25981-260  *9),  that  correspond  to  the 
National  Pi  imarv  Drinking  Water 
Regulation !  (NPDWRs)  in  40  CFR  part 
141. 

A.  Why  At  ;  Revisions  to  State 
Programs  I  lecessary? 

States  wi  th  primary  PWSS 
enforcemei  it  authority  must  comply 
with  the  re  }uirements  of  40  CFR  part 
142  for  mai  ntaining  primacy.  They  must 
adopt  regulations  that  are  at  least  as 
stringent  aa  NPDWRs  at  40  CFR  part  141 
(40  CFR  14  MO(a)).  Changes  to  state 
programs  n  lay  be  necessary  as  federal 
primacy  requirements  change,  as  states 
must  adopt  all  new  and  revised 
NPDWRs  ii  order  to  retain  primacy  (40 
CFR  142.12  [a)). 


Today's  Action  Afifect 
(18  U.S.C.  1151)  in 


B.  How  Do4  s 
Indian  Cou  ntry 
Colorado? 

Colorado!  is  not  authorized  to  carry 
out  its  PWS  S  program  in  Indian 
country.  Tli  is  includes,  but  is  not 
limited  to,  i  and  within  formal  Indian 
reservation  i  located  within  or  abutting 
the  State  of  Colorado,  including  the 
Southern  U  :e  Indian  Reservation  and 
the  Ute  Moi  intain  Ute  Indian 
Reservation ,  any  land  held  in  trust  by 
the  United  States  for  an  Indian  tribe, 
and  any  otli  er  areas  which  are  "Indian 
coimtry"  w  thin  the  meaning  of  18 
U.S.C.  1151 

C.  Requestii  ig  a  Hearing  and  Submitting 
Written  Coiiiments. 

Any  requ  sst  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  an(  I  telephone  number  of  the 
individual,  jrganization,  or  other  entity 
requesting  8  hearing;  (2)  a  brief 
statement  o  the  requesting  person's 
interest  in  t  le  RA's  determination  and 
of  informati  an  that  the  requesting 
person  intei  ids  to  submit  at  such 
hearing;  anc  (3)  the  signature  of  the 
individual  i  laldng  the  request,  or,  if  the 
request  is  m  ade  on  behalf  of  an 
organizatioi  or  other  entity,  the 
signature  of  the  responsible  official  of 
the  organization  or  other  entity. 

Notice  of  my  hearing  shall  be  given 
not  less  thaii  fifteen  (15)  days  prior  to 
the  time  schjeduled  for  the  hearing.  Such 
notice  will  lie  made  by  the  RA  in  the 
Federal  Register  and  in  newspapers  of 
general  circi  ilation  in  the  State  of 
Colorado.  A  notice  will  also  be  sent  to 
the  person(^  requesting  the  hearing  as 
well  as  to  th  B  State  of  Colorado.  The 


hearing  notice  will  include  a  statement 
of  purpose,  information  regarding  time 
and  location,  and  the  address  and 
telephone  number  where  interested 
persons  may  obtain  further  information. 
A  final  determination  will  be  made 
upon  review  of  the  hearing  record. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  RA. 
However,  if  a  substantial  request  is 
made  within  thirty  (30)  days  after  this 
notice,  a  public  hearing  will  be  held. 

Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  this 
determination. 

Dated:  August  6.  2003. 
Robert  E.  Roberts, 

Regional  Administrator.  Region  8. 

[FR  Doc.  03-20891  Filed  8-14-03:  8:45  am] 

BILUNG  COOE  6560-50-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7545-1] 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
South  Dakota 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
provisions  of  section  1413  of  the  Safe 
Drinking  Water  Act  (SDWA).  42  U.S.C. 
300g-2.  and  40  CFR  142.13,  public 
notice  is  hereby  given  that  the  State  of 
South  Dakota  has  revised  its  Public 
Water  System  Supervision  (PWSS) 
Primacy  Program  by  developing 
regulations  for  the  Lead  and  Copper 
Rule  Minor  Revisions  (LCRMR),  the 
Public  Notification  Rule  (PNR),  the 
Disinfectants/  Disinfection  Byproducts 
Rule  (D/DBPR).  and  the  Interim 
Enhanced  Surface  Water  Treatment  Rule 
(lESWTR)  that  correspond  to  40  CFR 
parts  141  and  142.  The  EPA  has 
completed  its  review  of  South  Dakota's 
primacy  revisions  in  accordance  with 
the  SDWA.  and  EPA's  implementing 
regulations  at  40  CFR  parts  141  and  142, 
and  proposes  to  approve  South  Dakota's 
primacy  revisions  for  the  LCRMR.  PNR, 
D/DBPR  and  conditionally  approves  the 
lESWTR. 

Today's  approval  action  does  not 
extend  to  public  water  systems  in 
Indian  country,  as  that  term  is  defined 
in  18  U.S.C.  1151.  Please  see 
SUPPLEMENTARY  INFORMATION,  Item  B. 
DATES:  Any  member  of  the  public  is 
invited  to  submit  written  conunents 
and/or  request  a  public  hearing  on  this 
determination  by  September  15,  2003. 


Please  see  SUPPLEMENTARY  INFORMATION, 
Item  C,  for  information  on  submitting 
comments  and  requesting  a  hearing. 
Should  no  timely  and  appropriate 
request  for  a  hearing  be  received,  and 
the  Regional  Administrator  (RA)  does 
not  elect  to  hold  a  hearing  on  his  own 
motion,  this  determination  shall  become 
effective  September  15,  2003.  If  a 
hearing  is  requested  or  granted,  then 
this  determination  shall  not  become 
effective  until  such  time  following  the 
hearing  as  the  RA  issues  an  order 
affirming  or  rescinding  this  action. 

ADDRESSES:  Written  conunents  and  a 
request  for  a  public  hearing  should  be 
addressed  to:  Robert  E.  Roberts, 
Regional  Administrator,  c/o  Bruce 
Suchomel  (8P-W-MS).  U.S. 
Environmental  Protection  Agency, 
Region  8,  999  18th  St.,  Suite  300, 
Denver,  CO  80202-2466. 

Reviewing  Documents:  All  documents 
relating  to  this  determination  are 
available  for  inspection  at  the  following 
locations:  (1)  U.S.  EPA,  Region  8, 
Municipal  Systems  Unit,  999  18th  St. 
(4th  Floor),  Denver,  CO  80202-2466;  (2) 
South  Dakota  Department  of 
Environment  and  Natural  Resources, 
Drinking  Water  Program,  523  E.  Capitol 
Ave.,  Pierre,  SD  57501-3181. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Suchomel,  Municipal  Systems 
Unit,  U.S.  EPA,  Region  8  (8P-W-MS), 
999  18th  St.,  Suite  300,  Denver,  CO 
80202-2466;  telephone  303-312-6001. 

SUPPLEMENTARY  INFORMATION:  Effective 
January  9,  1984,  EPA  approved  South 
Dakota's  application  for  assuming 
primary  enforcement  authority  for  the 
PWSS  program,  pursuant  to  section 
1413  of  SDWA,  42  U.S.C.  300g-2,  and 
40  CFR  part  142  (see  48  FR  55173).  The, 
South  Dakota  Department  of 
Environment  and  Natural  Resources 
(DENR)  administers  South  Dakota's 
PWSS  program. 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  with  primary  PWSS 
enforcement  authority  must  comply 
with  the  requirements  of  40  CFR  part 
142  for  maintaining  primacy.  They  must 
adopt  regulations  that  are  at  least  as 
stringent  as  the  National  Primary 
Drinking  Water  Regulations  (NPDWRs) 
at  40  CFR  parts  141  and  142.  As  new 
NPDWRs  become  final,  states  must 
adopt  all  new  and  revised  NPDWRs  in 
order  to  retain  primacy.  (40  CFR 
142.12(a)). 
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B.  How  Does  Today's  Action  Afiect 
Indian  Country  (18  U.S.C.  1151)  in 
South  Dakota? 

South  Dakota  is  not  authorized  to 
carry  out  its  PWSS  program  in  Indian 
Country,  as  defined  in  18  U.S.C.  1151. 
This  includes: 

1.  Lands  within  the  exterior 
boundaries  of  the  following  Indian 
reservations  located  within  or  abutting 
the  State  of  South  Dakota. 

a.  Cheyenne  River  Indian  Reservation; 

b.  Crow  Creek  Indian  Reservation; 

c.  Flandreau  Indian  Reservation; 

d.  Lower  Brule  Indian  Reservation; 

e.  Pine  Ridge  Indian  Reservation; 

f.  Rosebud  Indian  Reservation; 

g.  Standing  Rock  Indian  Reservation; 
and 

h.  Yankton  Indian  Reservation. 

2.  Any  land  held  in  trust  by  the 
United  States  for  an  Indian  tribe,  and 

3.  Any  other  areas  which  are  "Indian 
coimtry"  within  the  meaning  of  18 
U.S.C.  1151. 

C.  Requesting  a  Hearing  and  Submitting 
Written  Comments. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name, 
address,  and  telephone  number  of  the 
individual,  organization,  or  other  entity 
requesting  ;  (2)  a  brief  statement  of  the 
requesting  person's  interest  in  the  RA's 
determination  and  of  information  that 
the  requesting  person  intends  to  submit 
at  such  hearing;  and  (3)  the  signature  of 
the  individual  making  the  request,  or,  if 
the  request  is  made  on  behalf  of  an 
organization  or  other  entity,  the 
signature  of  the  responsible  official  of 
the  organization  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  than  fifteen  (15)  days  prior  to 
the  time  scheduled  for  the  bearing.  Such 
notice  will  be  made  by  the  RA  in  the 
Federal  Register  and  in  newspapers  of 
general  circulation  in  the  State  of  South 
Dakota.  A  notice  will  also  be  sent  to  the 
person(s)  requesting  the  hearing  as  well 
as  to  the  State  of  South  Dakota.  The 
hearing  notice  will  include  a  statement 
of  pmpose,  information  regarding  time 
and  location,  and  the  address  and 
telephone  number  where  interested 
persons  may  obtain  further  information. 
The  RA  will  issue  the  final 
determination  upon  review  of  the 
hearing  record. 

Frivolous  or  insubstantial  requests  for 
a  hearing  may  be  denied  by  the  RA. 
However,  if  a  substantial  request  is 
made  within  thirty  (30)  days  after  this 
notice,  a  public  hearing  will  be  held. 

Please  bring  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  interest  in  this 
determination. 


Dated:  August  1,  2003. 
Robert  E.  Roberts, 

Regional  Administrator.  Region  8. 

[FR  Doc.  03-20892  Filed  8-14-03;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7545-21 

Public  Water  System  Supervision 
Program  Revision  for  the  State  of 
North  Dakota 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  State  of  North  Dakota  has 
revised  its  Public  Water  System 
Supervision  (PWSS)  primacy  program 
by  adopting  regulations  for  the  Public 
Water  System  Definition  Rule, 
Administrative  Penalty  Authority  Rule, 
Consimier  Confidence  Report  Rule 
(CCR),  Variances  and  Exemptions  Rule,* 
Interim  Enhanced  Surface  Water 
Treatment  Rule  (lESWTR),  and 
Disinfectants/Disinfection  Byproducts 
Rule  (D/DBPR).  Having  determined  that 
these  revisions  meet  all  pertinent 
requirements  in  the  Safe  Drinking  Water 
Act  (SDWA),  and  EPA's  implementing 
regulations,  the  EPA  approves  them. 
Today's  approval  action  does  riot 
extend  to  public  water  systems  in 
Indian  Country.  Please  see 
SUPPLEMENTARY  INFORMATION,  Item  B. 

DATES:  Any  member  of  the  public  is 
invited  to  submit  written  comments 
and/or  request  a  public  hearing  on  this 
determination  by  September  15,  2003. 
Please  see  SUPPLEMENTARY  INFORMATION, 
Item  C,  for  information  on  submitting 
comments  and  requesting  a  hearing.  If 
no  hearing  is  requested  or  granted,  then 
this  action  shall  become  effective 
September  15,  2003.  If  a  public  hearing 
is  requested  and  granted,  then  this 
determination  shall  not  become 
effective  until  such  time  following  the 
hearing  as  the  Regional  Administrator 
(RA)  issues  an  order  affirming  or 
rescinding  this  action. 
ADDRESSES:  Written  comments  and 
requests  for  a  public  hearing  should  be 
addressed  to:  Robert  E.  Roberts, 
Regional  Adnunistrator,  c/o  Anthony  Q. 
DeLoach  (8P-W-MS),  U.S.  EPA,  Region 
8,  999  18th  Street,  Suite  300,  Denver, 
CO  80202-2466. 

All  documents  relating  to  this 
determination  are  available  for 
inspection  at  the  following  locations:  (1) 
U.S.  EPA,  Region  8,  Municipal  Systems 
Unit,  999  18th  Street  {4th  Floor), 
Denver,  CO  80202-2466;  (2)  North 


Dakota  Department  of  Health, 
Environmental  Health  Section,  P.O.  Box 
5520  Bismarck,  NO  58506-5520. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Q.  DeLoach.  Mimicipal 
Systems  Unit,  EPA,  Region  8  (8P-W- 
MS),  999  18th  Street,  Suite  300,  Denver, 
CO  80202-2466,  303-312-6070.  . 
SUPPLEMENTARY  INFORMATION:  EPA 
approved  North  Dakota's  application  for 
assuming  primary  enforcement 
authority  for  the  PWSS  program, 
pm^uant  to  section  1413  of  SDWA,  42 
U.S.C.  300g-2,  and  40  CFR  part  142. 
NDDH  administers  North  Dakota's 
PWSS  program.  The  State  of  North 
Dakota  has  revised  its  PWSS  primacy 
program  by  adopting  regulations  for  the 
Public  Water  System  Definition  Rule, 
Administrative  Penalty  Authority  Rule, 
CCR,  Variances  and  Exemptions  Rule, 
lESWTR,  and  D/DBPR  that  correspond 
to  regulations  for  40  CFR  part  141, 
subpart  O. 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  with  primary  PWSS 
enforcement  authority  (see  40  CFR 
142.10(a))  must  comply  with  the 
requirements  of  40  CFR  part  142  for 
maintaining  primacy.  They  must  adopt 
regulations  that  are  at  least  as  stringent 
as  NPDWRs  at  40  CFR  part  141.  Changes 
to  state  programs  may  be  necessary  as 
federal  primacy  requirements  change,  as 
states  must  adopt  all  new  and  revised 
NPDWRs  in  order  to  retain  primacy. 

B.  How  Does  Today's  Action  Afiect 
Indian  Country  (18  U.S.C  115)  in  North 
Dakota? 

North  Dakota  is  not  authorized  to 
carry  out  its  primacy  program  in  Indian 
coimtry,  as  defined  in  18  U.S.C.  1151. 
This  includes: 

1 .  Lands  within  the  exterior 
boundaries  of  the  following  Indian 
Reservations  located  within  or  abutting 
the  State  of  North  Dakoia: 

a.  Fort  Totten  Indian  Reservation; 

b.  Fort  Berthold  Indian  Reservation; 

c.  Standing  Rock  Indian  Reservation; 

d.  Turtle  Mountain  Indian 
Reservation; 

2.  Any  land  held  in  trust  by  the  U.S. 
for  an  Indian  tribe,  and 

3.  Any  other  land,  whether  on  or  off 
a  reservation  that  qualifies  as  Indian 
country. 

Therefore,  this  action  has  no  effect  in 
Indian  country  where  EPA  will  continue 
to  implement  and  administer  the 
Drinking  Water  program  in  these  lands. 

C.  Requesting  a  Hearing  and  Submitting 
Written  Conunents. 

Any  request  for  a  public  hearing  shall 
include  the  following:  (1)  The  name. 
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address,  aiid  telephone  number  of  the 
individualJ  organization,  or  other  entity 
requesting  a  hearing;  (2)  A  brief 
statement  of  the  requesting  person's 
interest  in  me  RA's  determination  and 
of  information  that  the  requesting 
person  intends  to  submit  at  such 
hearing;  anp  (3)  the  signature  of  the 
individual  making  the  request,  or,  if  the 
request  is  r  lade  on  behalf  of  an 
organizatio  i  or  other  entity,  the 
signature  o  the  responsible  official  of 
the  organizition  or  other  entity. 

Notice  of  any  hearing  shall  be  given 
not  less  tha  a  fifteen  (15)  days  prior  to 
the  time  scl  leduled  for  the  hearing.  Such 
notice  will  je  made  by  the  RA  in  the 
Federal  Retister  and  in  newspapers  of 
general  circ  ulation  in  the  State  of  North 
Dakota.  A  t  otice  will  also  be.  sent  to  the 
person(s)  r€  questing  the  hearing  as  well 
as  to  the  Sti  te  of  North  Dakota.  The 
hearing  not  ce  will  include  a  statement 
of  purpose,  information  regarding  time 
cuid  locatioi  i,  and  the  address  and 
telephone  n  umber  where  interested 
persons  ma  /  obtain  further  information. 
A  final  dete  rmination  will  be  made 
upon  revie\  r  of  the  hearing  record. 

Frivolous  or  insubstantial  requests  for 
a  hearing  m  ay  be  denied  by  the  RA. 
However,  if  a  substantial  request  is 
made  withi  i  thirty  (30)  days  after  this 
notice,  a  pu  ilic  hearing  will  be  held. 

Please  bri  ag  this  notice  to  the 
attention  of  any  persons  known  by  you 
to  have  an  i  iterest  in  this 
determinati  m. 

Dated:  July  30,  2003. 
Robert  E.  Rol  «rts. 

Regional  Adr  t 
[FR  Doc.  03-; 

BILLING  CODE 


inistrator.  Region  8. 
,0893  Filed  8-14-03;  8:45  am) 

i560-50-P 


IBNTi 


DEPARTMBNT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Ic^entrfier:  CMS-10095] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

Agency:  C  enters  for  Medicare  and 
Medicaid  S(  rvices. 

In  compli  mce  with  the  requirement 
of  section  31  06(c)(2)(A)  of  the 
Paperwork  I  eduction  Act  of  1995,  the 
Centers  for  1  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(CMS)),  Department  of  Health  and 
Human  Senjices,  is  publishing  the 
following  SI  mmary  of  proposed 
collections  i  ar  public  comment. 


Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

1.  Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  "Detailed 
Explanation  of  Non-Coverage"  42  CFR 
422.626(e)(1),  and  "Important  Message 
of  Non-Coverage"  42  CF"R  625(b)(1); 
Forni  No.:  CMS-10095  {OMB#  0938- 
NEW);  Use:  Pursuant  of  42  CFR 
422.624(b)(1).  providers  in  skilled 
nursing  facilities,  home  health  agencies, 
and  comprehensive  outpatient 
rehabilitation  facilities  must  deliver  to 
M+C  enrollees  a  2-day  advance  notice  of 
termination  of  services.  Per 
requirements  at  42  CFR  422.626(e)(1), 
M-t-C  organizations  must  deliver 
detailed  notices  to  the  QIO  and 
enrollees  upon  request  for  appeal  of  the 
termination  of  services.  These  notices 
fulfill  the  regulatory  requirement; 
Frequency:  Other:  distribution;  Affected 
Public:  Business  or  other-for-profit,  Not- 
€or-profit  institutions.  Federal 
Government,  and  Individuals  or 
Households.;  Number  of  Respondents: 
155;  Total  Annual  Responses:  12,000; 
rofa7  Annua/ Hours:  18,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://cms.hhs.gov/ 
regulations/pra/default.asp,  or  e-mail 
your  request,  including  your  address, 
phone  niunber,  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@cms.hhs.gov,  or  call  the 
Reports  Clearance  Office  on  (410)  786- 
1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Dawn  Willinghan, 
Room:  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 


Dated:  August  7,  2003. 
Dawn  Willinghan, 

Acting  CMS  Reports  Clearance  Officer, 
Division  of  Regulations  Development  and 
Issuances,  Office  of  Strategic  Operations  and 
Strategic  Affairs. 

[FR  Doc.  03-20816  Filed  8-14-03;  8:45  am] 

BILLING  CODE  4120-03-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  HHS/ACF  Rural  Welfare-to- 
Work  Strategies  Demonstration 
Evaluation  Project  30-Month  Survey 
OMB  No. :  New  collection 
Description:  The  Rural  Welfare- to- 
Work  Strategies  Demonstration 
Evaluation  Project,  which  was 
developed  and  funded  by  the 
Administration  for  Children  and 
Families  (ACF)  of  the  U.S.  Department 
of  Health  and  Human  Services  (HHS),  is 
a  national  evaluation  to  determine  the 
benefits  and  cost-effectiveness  of 
methods  designed  to  aid  current  or 
former  Temporary  Assistance  for  Needy 
Families  (TANF)  recipients  or  other 
low-income  families  as  the  transition 
fi'om  welfare  to  the  employment  arena. 
This  evaluation  addresses  four  research 
questions: 

•  What  are  the  issues  and  challenges 
associated  with  operating  the  new 
welfare-to-work  services  and  policy 
approaches  being  studied? 

•  How  effective  are  the  welfare-to- 
work  programs  under  the  project  in 
increasing  employment  and  earnings 
and  in  improving  other  measures? 

•  What  are  the  net  costs  of  the 
welfare-to-work  programs,  and  do  the 
programs'  benefits  outweigh  the  costs? 

•  What  approaches  should 
policymakers  and  program  managers 
consider  in  designing  strategies  to 
improve  the  efficacy  of  welfare-to-work 
strategies  for  families  in  rural  areas? 

The  evaluation  employs  a  multi- 
pronged  approach  to  answer  the 
research  questions.  These  approaches 
include:  (1)  an  impact  study,  which  will 
examine  the  differences  between  control 
and  intervention  groups  with  respect  to 
factors  such  as  employment  rates, 
earnings,  and  welfare  receipt;  (2)  a  cost- 
benefit  analysis,  which  will  calculate 
estimates  of  net  program  cost- 
effectiveness;  and  (3)  an  in-depth 
process  study,  which  will  identify 
implemetation  issues  and  challenges, 
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examine  program  costs,  and  provide 
details  on  how  programs  achieve 
observed  results.  The  data  collected 
during  the  conduct  of  this  study  will  be 
used  for  the  following  purposes: 

•  To  study  rural  welfare-to-work 
programs'  effects  on  factors  such  as 
employment,  earnings,  educational 
attainment  and  family  composition; 

•  To  collect  data  on  a  wider  range  of 
outcome  measures — such  as  job 
acquisition,  retention  and  advancement, 
job  quality,  educational  attainment,  and 
employment  barriers — than  is  available 
through  welfare  or  unemployment 
insurance  records,  in  order  to 


understand  how  individuals  are  being 
affected  by  the  demonstrated  programs; 

•  To  support  research  on  the 
implementation  of  welfare-to-work 
programs  across  sites; 

•  To  obtain  program  participation 
and  service  use  information  important 
to  the  evaluation's  cost-benefit 
component;  and 

•  To  obtain  contact  information  for  a 
future  follow-up  survey  that  will  be 
important  to  achieving  high  response 
rates  for  that  survey. 

Respondents:  The  respondents  of  the 
30-month  follow-up  survey  are  current 
and  former  TANF  recipients,  or 
individuals  in  families  at  risk  of  needing 
TANF  benefits  (working  poor,  hard-to- 

Annual  Burden  Estimates 


employ)  from  the  three  states 
participating  in  the  evaluation  (Illinois, 
Nebraska,  and  Tennessee).  The  survey 
will  be  administered  to  both 
intervention  and  control  groups  in  each 
participating  site.  The  estimated  sample 
size  for  the  survey  is  3,400  individuals, 
including  projected  samples  of  2,200  in 
Tennessee,  and  600  each  in  Illinois  and 
Nebraska.  The  survey  will  be  conducted 
primarily  by  telephone,  with  field 
interviews  conducted  with  those 
individuals  who  caimot  be  interviewed 
by  telephone.  OMB  already  approved 
the  process  evaluation  component  and 
18-month  follow-up  survey  for  this 
study. 


Instrument 

Number  of  re- 
spondents 

Number  of  re- 
sponses per 
respondent 

Average  burden  hours 
per  response 

Total  tHjrden 
hours 

30-month  follow-up  survey 

686 

1 

30  minutes  or  .5  hours 

343 

Estimated  Total  Annual  Burden 
Hours:  343 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  E-mail  address: 
rsargis@acf.hhs.gov.  All  requests  should 
be  identified  by  the  title  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciu^cy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 


Dated:  August  11.  2003. 
Robert  Saigis, 

Reports  Clearance  Officer. 

[FR  Doc.  03-20884  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  4184-^)1-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

[ACF-ADD-07-1 1-2003] 

Developmental  Disabilities:  Notice  of 
Availability  of  Financial  Assistance 
and  Request  for  Applications  To  Fund 
Training  and  Technical  Assistance  To 
Improve  Voting  Access  for  Individuals 
With  Disabilities 

AGENCY:  Administration  on 
Developmental  Disabilities  (ADD),  ACF, 
DHHS. 

SUMMARY:  The  purpose  of  this  notice  is 
to  correct  errors  that  were  printed  in 
notice  68  FR  46189  on  August  5,  2003. 
The  notice  contained  an  incorrect  page 
limit  for  application  submissions  and 
incorrectly  lettered  requirements  within 
the  Instructions  for  the  Development 
and  Submission  of  Application  section. 
The  purpose  of  this  program  is  to  fund 
training  and  technical  assistance  grants 
that  establish  and  improve  voting  access 
for  individuals  with  ihe  full  range  of 
disabilities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Administration  for  Children  and 
Families,  Carla  R.  Brown,  Management 
Analyst,  370  L'Enfant  Promenade,  SW., 


Washington,  DC  20447,  (202)  690-8332, 
cihrown@acf.hhs.gov,  or  Lois  Hodge, 
Grants  Officer,  370  L'Enfant  Promenade 
SW.,  Washington,  DC  20447,  (202)  401- 
2344,  lhodge@acf.hhs.gov.  Copies  of  this 
program  announcement  and  many  of  the 
required  forms  may  be  obtained 
electronically  at  the  ADD  World  Wide 
Web  page:  http://www.acf.dhhs.gov/ 
programs/add/. 

Correction:  In  the  Federal  Register  on 
August  5,  2003,  in  FR  DOC  68-46197, 
in  the  third  full  paragraph  please  change 
the  25-page  limit  to  a  50-page  limit  so 
that  the  first  sentence  of  the  paragraph 
reads,  "The  length  of  the  application, 
including  the  application  forms  and  all 
attachments,  should  not  exceed  50 
pages."  Also  within  this  paragraph 
please  change  the  fourth  sentence  to 
read,  "These  materials,  if  submitted, 
will  not  be  included  in  the  review 
process  if  they  exceed  the  50-page 
limit." 

Also  in  the  Federal  Register  on 
August  5,  2003  in  FR  DOC  68-46198, 
please  change  the  lettering  for  "E. 
Checklist  for  a  Complete  Application,  F. 
Application  Package,  and  G.  Paperwork 
Reduction  Act  of  1995"  to  "C.  Checklist 
for  a  Complete  Application,  D. 
Application  Package,  and  E.  Paperwork 
Reduction  Act  of  1995."  The  doc  had 
incorrectly  lettered  these  sections. 

Dated:  August  12,  2003. 
Patricia  Morrissey, 
Commissioner,  Administration  on 
Developmental  Disabilities. 
IFR  Doc.  03-20885  Filed  8-14-03;  8:45  am] 
BILUNG  CODE  4ia4-01-l> 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

departmtnt  of  homeuvnd 
security] 

Coast  Guaild 

Gravina  Access  Project,  Tongass 
Narrows,  Ketchilcan  Gateway  Borough, 
AK 

agency:  Federal  Highway 
Administra  ion.  U.S.  Coast  Guard. 
ACTION:  Not  ice  of  public  hearing; 
Request  for  comments.  Notice  of 
availability  of  draft  environmental 
impact  statement  (EIS). 


SUMMARY:  tl  e  Federal  Highway 
Administral  ion  (FHWA),  together  with 
U.S.  Coast  C  iuard  and  the  Alaska 
Department  of  Transportation  and 
Public  Facilities,  has  issued  a  Gravina 
Access  Proj(  set  Draft  Environmental 
Impact  Stat(  ment  (EIS)  on  August  6, 
2003.  The  a;  [encies  will  jointly  hold  two 
public  hear]  ngs  to  receive  information 
concerning  he  environmental  impacts 
on  the  proje:t,  including  marine 
navigation  i  npacts. 

The  projei  ;t  would  construct  a  bridge 
or  new  ferry  across  Tongass  Narrows  in 
southern  Southeast  Alaska.  The  cities  of 
Ketchikan  a  id  Saxman,  along  with 
surrounding  developed  areas  within  the 
Ketchikan  G  ateway  Borough  on 
Revillagiged  o  Island,  are  separated  by 
Tongass  Nai  rows  from  Ketchikan 
Internationa  I  Airport  and  developable 
land  within  the  borough  on  Gravina 
Island.  Ferr]  service  currently  connects 
Ketchikan  tc  the  airport  terminal,  but 
there  is  no  c  snnection  to  other  lands  on 
Gravina  Isla  id.  The  project  proposes  to 
improve  trai  isportation  across  Tongass 
Narrows  by  i  mhanced  ferry  or  by  bridge. 
Nine  alternatives,  plus  No  Action 
Alternative,  are  under  consideration.  All 
share  in  con  mon  a  spine  road  around 
the  airport  t(  i  provide  access  to  the 
airport  and  t  o  other  developable  lands 
aroiuid  the  a  irport.  Other  developable 
lands  include  airport  reserve  lands. 
State  of  Alas  ca  Mental  Health  Trust 
lands.  University  of  Alaska  lands,  and 
private  land: ;.  The  Ketchikan  Gateway 
Borough  is  v  ithin  Tongass  National 
Forest. 


DATES:  The 

7  p.m.  on 
and  Thursda  y 
Tuesday  Sep  tember 

8  p.m.,  a  puM 
will  be  held 
to  learn  mor  i 
questions.  D  splay 
available 


[  ublic  hearings  will  start  at 
Wednesday,  September  17, 
September  18,  2003.  On 
16,  from  3  p.m.  to 
ic  information  open  house 
to  enable  interested  parties 
about  the  project  and  ask 
materials  will  be 
the  open  house  and 


dui  ing  1 


beginning  at  5  p.m.,  September  17  and 
18,  prior  to  the  public  hearings. 
Comments  must  be  received  by  October 
6,  2003. 

ADDRESSES:  The  public  hearings  and 
associated  open  house  will  be  held  at 
the  West  Coast  Cape  Fox  Lodge,  800 
Venetia  Way,  Ketchikan.  AK  99901. 
Comments  on  the  Draft  Environmental 
Impact  Statement  should  be  sent  to  Mr. 
Reuben  Yost,  Special  Projects  Manager, 
Alaska  Department  of  Transportation 
and  Public  Facilities — Southeast  Region, 
6860  Glacier  Highway,  Juneau,  AK 
99801-7999.  Please  submit  all 
comments  in  an  unbound  format  no 
larger  than  8V2  x  11  inches  and  suitable 
for  copying. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tim  A.  Haugh,  Environment  and  Right- 
of-Way  Programs  Manager,  Alaska 
Division  FHWA,  P.O.  Box  21648, 
Juneau.  Alaska  99802,  Telephone  (907) 
586-7418;  Mr.  James  Helfinstine,  Chief, 
Bridge  Administration  Program, 
Commander  (OAN),  Seventeenth  Coast 
Guard  District,  P.O.  Box  25517,  Juneau, 
AK  99802-5517.  Telephone  (907)  463- 
2268;  Mr.  Reuben  Yost,  P.E.,  Special 
Projects  Manager,  DOT&PF  Southeast 
Region,  6860  Glacier  Highway,  Juneau, 
Alaska  99801-7999,  Telephone  (907) 
465-1828 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Gravina  Access  Project  is  one  of 
1 7  high-priority  infrastructure  projects 
in  the  State  of  Alaska  to  be  funded 
under  the  Federal  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21), 
enacted  in  1998.  The  Draft  EIS  examines 
a  range  of  alternatives:  Four  bridge 
alternatives  that  cross  Tongass  Narrows 
near  the  airport,  two  bridge  alternatives 
that  cross  Pennock  Island  southeast  of 
the  airport,  and  thiee  ferry  alternatives 
that  would  supplement  the  existing 
airport  feny  service  with  a  second  ferry 
at  different  locations.  All  nine  build 
alternatives  tie  into  Tongass  Avenue, 
which  parallels  the  coast  of 
Revillagigedo  Island.  All  nine  include  a 
spine  road  around  the  western  side  and 
southern  end  of  the  airport,  providing 
access  to  the  airport  terminal  and  other 
developable  lands. 

The  road  associated  with  each 
alternative  would  consist  of  two  lanes. 
The  length  of  the  road  varies  from 
16,670  fee  to  42,100  feet,  depending  on 
alternative.  The  ferry  alternatives  each 
include  docks,  terminal  buildings, 
parking  areas,  and  a  ferry  vessel.  The 
location  of  the  terminals  and  crossings 
vary.  The  bridge  alternatives  are  either 
120  feet  high  (to  pass  Alaska  Marine 
Highway  vessels)  or  200  feet  high  (to 


pass  the  largest  cruise  ships  sailing  in 
Southeast  Alaska).  Two  bridge 
alternatives  cross  Pennock  Island, 
which  divides  Tbngass  Narrows. 

These  alternatives  require  bridges 
over  both  the  east  and  west  channels. 
Alternative  Fl.  a  Pennock  Island  option 
that  has  a  West  Channel  bridge  120  feet 
high  and  an  East  Channel  bridge  200 
feet  high,  is  the  agency-preferred 
alternative. 

The  FHWA  is  the  lead  Federal  agency 
for  the  environmental  documentation. 
The  Alaska  Department  of 
Transportation  and  Public  Facilities  has 
written  the  environmental 
documentation  on  behalf  of  FHWA.  The 
U.S.  Army  Corps  of  Engineers.  U.S. 
Coast  Guard.  Ketchikan  Gateway 
Borough.  City  of  Ketchikan,  and  City  of 
Saxman  are  cooperating  agencies  for  the 
project. 

The  public  hearings  will  provide  a 
public  forum  that  affords  a  full 
opportunity  for  presenting  views  on  the 
social,  economic,  and  environmental 
effects  of  the  alternatives  including 
impacts  on  navigation  and  marine 
transportation.  Comments  are  invited 
from  all  interested  parties  and  should  be 
directed  by  October  6.  2003  to  Mr. 
Reuben  Yost  at  the  address  provided 
above.  Information  on  the  project  and 
the  Draft  EIS  are  available  electronically 
at  http://www.gravina-access.com. 

Procedural 

Individuals  and  representatives  of 
organizations  that  wish  to  speak  at  the 
public  hearings  may  sign  in  as  they 
arrive  at  the  WestCoast  Cape  Fox  Lodge. 
Individuals  will  have  3  minutes  to 
speak  and  organizations  5  minutes.  Each 
person  or  organization  will  be  afforded 
one  opportunity  to  speak  only.  Speakers 
will  be  called  in  the  order  they  signed 
in.  Those  who  wish  to  be  placed  on  the 
project  mailing  list  may  submit  a 
request  to  Mr.  Reuben  Yost,  listed  above 
imder  ADDRESSES. 

Information  on  Services  for  Individuals 
With  Disabilities 

Appropriate  aids  and  services  for 
qualified  individuals  with  disabilities  or 
non-English-speaking  persons  will  be 
provided  upon  request.  Please  make 
requests  for  these  services  in  writing;  by 
telephone  or  via  e-mail  to  Mr.  Reuben 
Yost  at  the  contacts  listed  under 
ADDRESSES  above,  or  via  teletype  1-907- 
465—4647;  or  via  e-mail  at 
Reuben  _Yost@dot.state.ak.us.  Any 
requests  for  an  oral  or  sign  language 
interpreter  must  be  received  by 
September  9.  2003. 
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Dated:  July  31,2003. 
J.  A.  Schott, 

Captain,  U.S.  Coast  Guard,  Commander,  1 7th 
Coast  Guard  District,  Acting. 
David  C.  Miller, 

Division  Administrator,  Federal  Highway 
Administration. 

[FR  Doc.  03-20822  Filed  8-14-03;  8:45  am] 
BILUNG  CODE  4910-22-M;  4910-15-M 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1481-DR] 

Florida;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate. 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Florida  (FEMA- 
1481-DR),  dated  July  29.  2003.  and 
related  determinations. 
EFFECTIVE  DATE:  July  29.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recovery  Division.  Federal 
Emergency  Management  Agency. 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
29.  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Florida,  resulting 
from  severe  storms  and  flooding  on  June  13, 
2003.  and  continuing  is  of  sufficient  severity 
and  magnitude  to  warrant  a  major  disaster 
declaration. under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (the  Stafford  Act). 
I,  therefore,  declare  that  such  a  major  disaster 
exists  in  the  State  of  Florida. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas.  Hazard 
Mitigation  throughout  the  State,  and  any 
other  forms  of  assistance  under  the  Stafford 
Act  you  may  deem  appropriate.  Consistent 
with  the  requirement  that  Federal  assistance 
be  supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance 
and  Hazard  Mitigation  will  be  limited  to  75 
percent  of  the  total  eligible  costs.  If  Other 
Needs  Assistance  under  Section  408  of  the 


Stafford  Act  is  later  requested  and  warranted, 
Federal  funding  under  that  program  will  also 
be  limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
piu-suant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148.  as  amended,  Peter 
Martinasco,  of  FEMA  is  appointed  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Florida  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Charlotte,  Citrus,  DeSota,  Hardee,  Levy, 
Manatee,  and  Sarasota  Counties  for  Public 
Assistance. 

All  counties  within  the  State  of 
Florida  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-20846  Filed  8-14-03;  8:45  am] 
nUJNG  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1476-DR] 

Indiana;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agenc>',  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  (FEMA-1476-DR). 


dated  July  11,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  July  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recover)'  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Indiana  is  hereby  amended  to 
include  the  follovtring  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  Jiily  1 1 ,  2003 : 
Union  County  for  Public  Assistance. 
Cass,  Clay,  Jay,  and  Tipton  Counties  for 

Public  Assistaflce  (already  designated  for 

Individual  Assistance.) 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numh>ers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 
and  Response. 
[FR  Doc.  03-20840  Filed  8-14-03;  8:45  am) 

BUXING  CODE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  En>ergency  Management 
Agency 

[FEMA-1480-OR] 

Nebraska;  Amendment  No.  1  to  Notice 
of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Nebraska  (FEMA-1480-DR). 
dated  July  21,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  August  4,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
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BHJJNG  CODE  6  nS-OZ-P 


DEPARTM^  OF  HOMELAND 
SECURITY 

Federal  Emf  rgency  Management 
Agency 

[FEMA-148a4DR] 

North  Dakoia;  Major  Disaster  and 
Related  Determinations 

Pet  eral 


AGENCY 
Managemen 
Prepared: 
Department 
ACTION:  Notfce 


mess 


Emergency 
Agency,  Emergency 
and  Response  Directorate, 
Df  Homeland  Security. 


SUMMARY:  T  lis  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  tpe  State  of  North  Dakota 
{FEMA-1488-DR),  dated  August  1. 
2003,  and  related  determinations. 
EFFECTIVE  DATE:  August  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz.  Recovery  Division,  Federal 
Emergency  t  danagement  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTikRY  INFORMATION:  Notice  is 
hereby  giver  that,  in  a  letter  dated 
August  1,  2C  D3,  the  President  declared 
a  major  disa  iter  under  the  authority  of 
the  Robert  T  Stafford  Disaster  Relief 
and  Emerge!  cv  Assistance  Act,  42 
U.S.C.  5121452O6  (the  Stafford  Act),  as 
follows: 

I  have  deter  nin«d  that  the  damage  in 
certain  areas  c  f  the  State  of  North  Dakota, 
resulting  from  severe  storms  and  high  winds 
on  June  24-24  2003,  is  of  sufficient  severity 


and  magnitude  to  warrant  a  rqajor  disaster 
declaration  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act.  42  U.S.C.  §§5121-5206  (the  Stafford 
Act).  I,  therefore,  declare  that  such  a  major 
disaster  exists  in  the  State  of  North  Dakota. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  fixim  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Public 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  provided  under  the  Stafford  Act  for 
Public  Assistance  and  Hazard  Mitigation  will 
be  limited  to  75  percent  of  the  total  eligible 
costs.  If  Other  Needs  Assistance  under 
Section  408  of  the  Stafford  Act  is  later 
requested  and  warranted.  Federal  funding 
under  that  program  will  also  be  limited  to  75 
percent  of  the  total  eligible  costs. 

The  North  Dakota  Division  of  Emergency 
Management  (DEM)  will  manage  the  Public 
Assistance  operation,  including  project 
eligibility  reviews,  process  control,  and 
resource  allocation.  The  Federal  Emergency 
Management  Agency  (FEMA)  will  retain 
obligation  authority,  the  final  approval  of 
environmental  and  historic  preservation 
reviews,  and  will  assist  the  North  Dakota 
DEM  to  the  extent  that  such  assistance  is 
necessary  and  requested  by  DEM. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
piu-suant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  James  N. 
Russo,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

1  do  hereby  determine  the  following 
area  of  the  State  of  North  Dakota  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Barnes  County  for  Public  Assistance. 

All  counties  within  the  State  of  North 
Dakota  are  eligible  to  apply  for 
assistance  imder  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 


Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  0.  Brown. 

Under  Secretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-20851  Filed  8-14-03;  8:45  ami 

BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURmr 

Federal  Emergency  Management 
Agency 

[FEMA-1478-OR] 

Ohio;  Amendment  No.  3  to  Notice  of  a 
Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  (FEMA-1478-DR),  dated 
July  15,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  August  4.  2003, 

FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  15.  2003: 
Columbiana  and  Mahoning  Counties  for 
Individual  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.)  r 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-20842  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  6718-02-P 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1478-DR] 

Ohio;  Amendment  No.  2  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  (FEMA-1478-DR),  dated 
July  15.  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  July  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  is  hereby  amended  to 
include  the  follov^ring  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  15,  2003: 
Crawford  and  Pike  Counties  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Bro%vn, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 
[FR  DDC.-03-20843  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1484-Ofl] 

Ohio;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 


Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Ohio  (FEMA- 
1484-DR),  dated  August  1,  2003,  and 
related  determinations. 
EFFECTIVE  DATE:  August  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  1,  2003,  the  President  declared 
a  major  disaster  under  the  authority  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206  (the  Stafford  Act),  as 
follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Ohio,  resulting 
from  tornadoes,  flooding,  severe  storms,  and 
high  winds,  on  July  21,  20D3,  and  continuing, 
is  of  sufficient  severity  and  magnitude  to 
warrant  a  major  disaster  declaration  under 
the  Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C.  5121- 
5206  (the  Stafford  Act).  I,  therefore,  declare 
that  such  a  major  disaster  exists  in  the  State 
of  Ohio. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  in  the  designated  areas,  and 
Hazard  Mitigation  throughout  the  State,  and 
any  other  forms  of  assistance  under  the 
Stafford  Act  you  may  deem  appropriate. 
Consistent  with  the  requirement  that  Federal 
assistance  be  supplemental,  any  Federal 
funds  pravided  under  the  Stafford  Act  for 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs.  If  Public  Assistance  is  later 
requested  and  warranted.  Federal  funds 
provided  under  that  program  will  also  be 
limited  to  75  percent  of  the  total  eligible 
costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  E>epartment 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Ron 


Sherman,  of  FEMA  is  appointed  to  act 
as  the  Federal  Coordinating  Officer  for 
this  declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Ohio  to  have  been 
affected  adversely  by  this  declared 
major  disaster: 

Mahoning,  Medina,  Portage,  Summit,  and 
Trumbull  Counties  for  Individual  Assistance. 

All  counties  within  the  State  of  Ohio 
are  eligible  to  apply  for  assistance  under 
the  Hazard  Mitigation  Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs;  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  0.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 
[FR  Doc.  03-20850  Filed  8-14-03;  8:45  am) 

BILUNG  COOe  671S-02-f> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1484-DR] 

Ohio;  Amendment  No.  1  to  Notice  of  a 
Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  ..Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Seciuity. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  (FEMA-1484-DR),  dated 
August  1,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  August  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washingtori,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Ohio  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  August  1,  2003: 

Carroll,  Columbiana,  Cuyahoga,  and  Stark 
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Countiei  for  Individual  Assistance. 


(The  followijig 
Assistance 
for  reporting 
Community 
Brown  Fund 
Counseling: 
Progranv  83 
Assistance 
Assistance; 
Household 
Household 
83.560,  Indi 
Other  Needs; 
Grants;  83. 
Program.) 
Michael  D 
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(FR  Doc.  03- 
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Catalog  of  Federal  Domestic 
mbers  (CFDA)  are  to  be  used 
and  drawing  funds:  83.537, 
disaster  Loans:  83.538.  Cora 
Program:  83.539,  Crisis 
13.540,  Disaster  Legal  Services 
(41,  Disaster  Unemployment 
(IJUA):  83.556.  Fire  Management 

558,  Individual  and 
Housing;  83.559.  Individual  and 
E  isaster  Housing  Operations; 
ual  and  Household  Program- 
83.544,  Public  Assistance 
Hazard  Mitigation  Grant 


vidi 


Brotirn, 


,  Emergency  Preparedness 
;0854  Filed  8-14-03;  8:45  am] 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-14a2*ORl 

Tennessee;  Amendment  No.  1  to 
Notice  of  a  Major  Disaster  Declaration 


Federal 


AGENCY 

Managemen  [ 
Prepared 
Department  lof 
action:  Not  ce 


Emergency 
Agency,  Emergency 
and  Response  Directorate. 
Homeland  Security. 


SUMMARY:  T  lis  notice  amends  the  notice 
of  a  major  d  saster  declaration  for  the 
State  of  Ten  lessee  (FEMA-1482-DR), 
dated  July  2  ),  2003.  and  related 
determinatic  ms. 

EFFECTIVE  D4te:  August  6,  2003. 


FOR  FURTHEF 
Magda  Ruiz, 


Emergency  1  Management  Agency, 
Washington  DC  20472.  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  di  saster  declaration  for  the 
State  of  Ten  lessee  is  hereby  amended  to 
include  the  ollowing  area  among  those 
areas  detern  ined  to  have  been  adversely 
affected  by  t  le  catastrophe  declared  a 
major  disast  sr  by  the  President  in  his 
declaration  (if  July  29.  2003: 


Fayette  Coility 
(already  desig  lated 


(The  foilowinj 
Assistance  Ni^nbers 
for  reporting 
Community  D 
Brown  Fund 
Counseling:  .8: 1 
Program;  83 
Assistance  (D^JA) 
Assistance; 
Household  Hdus 
Household  Di;  aster 


INFORMATION  CONTACT: 
Recovery  Division.  Federal 


for  Individual  Assistance 
for  Public  Assistance.) 


Catalog  of  Federal  Domestic 
(CFDA)  are  to  be  used 
d  drawing  funds:  83.537, 
saster  Loans;  83.538,  Cora 
I^ogram:  83.539,  Crisis 

540,  Disaster  Legal  Services 
Disaster  Unemployment 
:  83.556,  Fire  Management 

Individual  and 
mg;  83.559,  Individual  and 
Housing  Operations; 


an 


5H 


83  558, 


83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548.  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-20848  Filed  8-14-03;  8:45  am] 

BILUNG  COOE  671S-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

(FEMA-1482-DR] 

Tennessee;  Major  Disaster  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  a  major 
disaster  for  the  State  of  Tennessee 
(FEMA-1482-DR),  dated  July  29.  2003, 
and  related  determinations. 
EFFECTIVE  DATE:  July  29,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division.  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated  July 
29,  2003,  the  President  declared  a  major 
disaster  under  the  authority  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act,  42  U.S.C. 
5121-5206  (the  Stafford  Act),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  State  of  Tennessee, 
resulting  from  severe  storms,  high  winds,  and 
heavy  rain  on  July  21-22,  2003,  is  of 
sufficient  severity  and  magnitude  to  warrant 
a  major  disaster  declaration  under  the  Robert 
T.  Stafford  Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5121-5206  (the 
Stafford  Act).  I,  therefore,  declare  that  such 
a  major  disaster  exists  in  the  State  of 
Tennessee. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  Individual 
Assistance  and  Public  Assistance  in  the 
designated  areas,  and  Hazard  Mitigation 
throughout  the  State.  Consistent  with  the 
requirement  that  Federal  assistance  be 
supplemental,  any  Federal  funds  provided 
under  the  Stafford  Act  for  Public  Assistance, 
Hazard  Mitigation,  and  the  Other  Needs 
Assistance  under  Section  408  of  the  Stafford 
Act  will  be  limited  to  75  percent  of  the  total 
eligible  costs. 


Further,  you  are  authorized  to  make       , 
changes  to  this  declaration  to  the  extent 
allowable  under  the  Stafford  Act. 

The  time  period  prescribed  for  the 
implementation  of  section  310(a), 
Priority  to  Certain  Applications  for 
Public  Facility  and  Public  Housing 
Assistance,  42  U.S.C.  5153,  shall  be  for 
a  period  not  to  exceed  six  months  after 
the  date  of  this  declaration. 

The  Federal  Emergency  Management 
Agency  (FEMA)  hereby  gives  notice  that 
pursuant  to  the  authority  vested  in  the 
Under  Secretary  for  Emergency 
Preparedness  and  Response,  Department 
of  Homeland  Security,  under  Executive 
Order  12148,  as  amended,  Charles  M. 
Butler,  of  FEMA  is  appointed  to  act  as 
the  Federal  Coordinating  Officer  for  this 
declared  disaster. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  Tennessee  to  have 
been  affected  adversely  by  this  declared 
major  disaster: 

Shelby  County  for  Individual  Assistance 
and  Public  Assistance. 
Fayette  County  for  Public  Assistance. 

All  counties  within  the  State  of 
Tennessee  are  eligible  to  apply  for 
assistance  under  the  Hazard  Mitigation 
Grant  Program. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538.  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing:  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560,  Individual  and  Household  Program- 
Other  Needs:  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Michael  D.  Brown, 

Under  Secretary.  Emergency  Preparedness 

and  Response. 

[FR  Doc.  03-20849  Filed  8-14-03;  8:45  am) 

BILUNG  COOE  6718-02-f> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1479-DR] 

Texas;  Amendment  No.  5  to  Notice  of 
a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 
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SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  (FEMA-1479-DR).  dated 
July  17,  2003,  and  related 
determinations.  >■ 

EFFECTIVE  DATE:  August  5,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  area  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  daclared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  17,  2003: 

Aransas  Coimty  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.556,  Fire  Management 
Assistance;  83.558,  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance- 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 
and  Response. 
[FR  Doc.  03-20844  Filed  8-14-03;  8:45  am] 

BILUNG  COOE  6718-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1479-DR] 

Texas;  Amendment  No.  4  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  (FEMA-1479-DR),  dated 
July  17,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  August  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT! 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 


SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  17.  2003: 

Atascosa  and  McMuUen  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance.) 

Zavala  County  for  Individual  Assistance 
and  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.556.  Fire  Management 
Assistance;  83.558.  Individual  and 
Household  Housing;  83.559.  Individual  and 
Household  Disaster  Housing  Operations; 
83.560  Individual  and  Household  Program — 
Other  Needs,  83.544,  Public  Assistance 
Grants;  83.548,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Undersecretary,  Emergency  Preparedness 
and  Response. 

[FR  Doc.  03-20845  Filed  8-14-03;  8:45  am] 
BIUJNG  CODE  671B-02-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

[FEMA-1474-DR] 

West  Virginia;  Amendment  No.  9  to 
Notice  of  a  Major  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  {FEMA-1474- 
DR),  dated  June  21,  2003,  and  related 
determinations. 

EFFECTIVE  DATE:  July  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Recovery  Division,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  West  Virginia  is  hereby 
amended  to  include  the  foUowring  area 
among  those  areas  determined  to  have 
been  adversely  affected  by  the 
catastrophe  declared  a  major  disaster  by 
the  President  in  his  declaration  of  June 
21. 2003: 


Marion  County  for  Individual 
Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541.  Disaster  Unemployment 
Assistance  (DUA):  83.556.  Fire  Management 
Assistance:  83.558.  Individual  and 
Household  Housing;  83.559,  Individual  and 
Household  Disaster  Housing  Operations: 
83.560  Individual  and  Household  Program- 
Other  Needs,  83.544,  Public  Assistance 
Grants:  83.54b,  Hazard  Mitigation  Grant 
Program.) 
Michael  D.  Brown, 

Undersecretary.  Emergency  Preparedness 
and  Response. 
[FR  Doc.  03-20841  Filed  8-14-03;  8:45  am] 

BiUJNG  COOE  671S-a2-f> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Grants  to  States  for  Community 
Emergency  Response  Teams 

AGENCY:  U.S.  Fire  Administration 
(USFA),  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice  of  funds  availability. 

SUMMARY:  FElVlA  gives  notice  of  the 
availability  of  grant  funding  in  the 
amount  of  $18.8  million  for  fiscal  year 
(FY)  2003  for  the  development  or 
improvement  of  Community  Emergency 
Response  Teams  (CERTs). 
FOR  FURTHER  INFORMATION  CONTACT:  Sam 
Isenberger,  National  Emergency 
Training  Center,  Training  Division, 
16825  S.  Seton  Avenue,  Emmitsburg, 
MD  21727.  Telephone  No.  (301)  447- 
1071  or  e-mail:  sam.isenbergeT@dhs.gov. 
SUPPLEMENTARY  INFORMATION:  The  CERT 
concept  was  developed  and 
implemented  by  the  Los  Angeles  City 
Fire  Department  in  1985.  When 
emergencies  occur,  CERT  members  can 
give  critical  support  to  first  responders, 
provide  immediate  assistance  to 
victims,  and  organize  spontaneous 
volunteers  at  a  disaster  site.  CERT 
members  can  also  help  with  non- 
emergency projects  that  help  improve 
the  safety  of  the  community. 

The  CERT  training  program,  made 
available  nationally  by  FEMA  in  1993, 
is  a  20-hour  course  typically  delivered 
over  a  seven-week  period.  Training 
sessions  cover  disaster  preparedness, 
disaster  fire  suppression,  basic  disaster 


48930 


Federal  Register /Vol.  68,  No.  158/Friday.  August  15,  2003 /Notices 


medical  opi  orations,  light  search  and 
rescue,  cind  team  operations. 

,  The  FY  2  )03  grant  funding  is  in 
addition  to  SI  7  million  distributed 
under  the  F  Y  2002  emergency 
supplemenlal  appropriation.  In  the  FY 
2003  program,  FEMA  intends  to 
continue,  ni  aintain,  and  expand  existing 
State  £uid  la  cal  CERT  programs  while 
supporting  lew  CERT  Train-The- 
Trainer  cou  ses  and  extending  the  CERT 
program  int  d  new  jiuisdictions 


nationwide 
Authority 

Robert  T. 
Emergency 
Act),  42  U 


SC 


Appropriat  ons 


Stafford  Disaster  Relief  and 
Assistance  Act  (Stafford 
5121-5206. 


The  Consolidated 
Resolution, 
provides  S2b 
which  FEMj  ^ 
grants  and  S 1 
activities  esj  ential 
and  mainter  ance 


Appropriations 
2003,  Pub.  L.  108-7, 
million  for  CERTs  of 
is  using  $18.8  million  for 
.2  million  for  FEMA 

for  the  development 
of  the  CERT  training 


program. 
Applicant  Eligibility 


States  are 
assistance 
term  "State 
consistent 
U.S.C.  5 
United  Stat^ 
Puerto  Rico 
American  Simoa 


with  I 
>122|4) 


vrit 


Funds  are 
population 
amounts 
prescribed  i 
Patriot  Act 
District  of 
will  be 
percent  of 
The  insular 
American 
Commonwealth 
Islands  will 
of  0.25 
available 
available  wi 
of  the  most 
estimates. 


The 


eligible  to  apply  for  the 
described  in  this  notice.  The 
as  used  in  this  notice  and 
the  Stafford  Act,  42 
,  means  any  State  of  the 
the  District  of  Columbia, 
the  Virgin  Islands,  Guam, 
and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

Local  governments  may  receive 
assistance  as  subgrantees  of  the  States  in 
which  they  <  re  located.  The  term  "Local 
govenunenf  as  used  rn  this  notice  shall 
have  the  mei  ining  set  forth  in  the 
Stafford  Act  J  42  U.S.C.  5122(6). 

Target  Fund  ng  Allocations 


allocated  on  the'basis  of 
ith  minimums,  or  base 
derived  using  the  percentages 
Section  1014  of  the  USA 
iach  of  the  fifty  States,  the 
C(  lumbia,  and  Puerto  Rico 
allocited  a  base  amount  of  0.75 
total  funding  available. 
<reas  of  the  Virgin  Islands, 
,  Guam,  and  the 
of  the  Northern  Mariana 
allocated  a  base  amount 
percent  of  the  total  funding 

remainder  of  the  funding 
be  allocated  on  the  basis 
r  jcent  official  population 
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Cost-Share  and  Pass-Through 
Requirements 

There  is  no  cost-share,  or  matching, 
requirement  associated  with  funding 
under  this  program.  Grantees  must  pass 
through  at  least  75  percent  of  the 
funding  received  to  local  governments, 
also  with  no  matching  requirement. 

Activities  To  Be  Funded 

•  Grantees  conduct  CERT  Train-The- 
Trainer  coiuses  to  prepare  program 
managers  and  instructional  teams  who 
will  initiate  or  expand  the  CERT 
training  program. 

•  Local  govenunents  initiate,    . 
organize,  train,  and  maintain  CERTs  and 
use  these  teams  as  an  emergency 
management  resource  and  as  a  volunteer 
pool  to  perform  special  projects  that 
improve  a  community's  preparedness. 
This  may  include  the  purchase  of  CERT 
equipment  including  hard  hats,  safety 
vests,  goggles,  and  gloves  that  will 
remain  the  property  of  the  State  or  local 
jurisdiction. 

•  Communities  with  established 
CERT  programs  continue,  maintain,  and 
expand  these  programs. 

Grant  Application  Process 

The  grant  application  for  CERT 
funding  must  include: 

•  Application  for  Federal  Assistance, 
Standard  Form  424; 

•  Budget  Information — Non- 
Construction  Program,  FTIMA  Form  20- 
20: 

•  Budget  Narrative; 

•  Summary  Sheet  for  Assurances  and 
Certification,  FEMA  Form  20-16; 

•  Assurances — Non-Construction 
Program,  FEMA  Form  20-16A; 

•  Certification  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements,  FEMA  Form 
20-16C; 

•  Disclosiu^of  Lobbying  Activities, 
Standard  Form  LLL;  and 

•  Program  Narrative  identifying  the 
activities  for  which  funding  is 
requested. 

The  Program  Narrative  should  include 
the  following: 

•  A  timeline  for  conducting  CERT 
Train-The-Trainer  (TTT)  courses  for  the 
State's  jurisdictions: 

•  A  process  for  soliciting,  evaluating, 
and  awarding  subgrants  to  local 
governments  that  will  establish  or 
continue  CERT  programs  as  part  of  their 
community  preparedness  efforts; 

•  Criteria  for  awarding  subgrants;  and 

•  Description  of  the  procedure  the 
State  will  use  to  meet  the  reporting 
requirements  to  the  FEMA  Regional 
office. 


Applications  should  be  submitted  to 
the  FEMA  Regional  Offices  no  later  than 
four  weeks  after  receipt  of  request  for 
applications  from  the  FEMA  Regional 
offices.  The  FEMA  Regional  addresses 
are  found  at  the  end  of  this  notice. 
FEMA  Regional  offices  will  work 
directly  with  State  points  of  contact,  as 
needed,  on  the  development  of 
applications.  Applications  will  be 
reviewed  to  determine  that: 

•  A  time  line  has  been  identified  for 
distributing  funds  to  localities. 

•  A  time  line  has  been  identified,  if 
applicable,  for  conducting  CERT  Train- 
The-Trainer  courses. 

•  The  State  has  explained  how  it  will 
solicit,  evaluate,  and  award  subgrants  to 
local  governments. 

•  The  State  has  identified  the 
sponsorship  for  State's  and  localities* 
Emergency  Management  Institute  CERT 
programs:  public  sector  emergency 
management,  response  agency,  or  local 
Citizen  Corps  Council. 

•  The  State  has  given  a  proposed 
number  of  trained  CERT  instructors. 

•  The  State  has  given  a  proposed 
number  of  people  who  will  be  trained 
using  the  CERT  program. 

•  The  State  provides  information  on 
its  plans  for  maintaining  CERT  members 
including  how  they  can  be  used  to 
supplement  emergency  management 
activities  in  disaster  and  non-disaster 
situations. 

•  The  State  will  require  as  part  of  the 
subgrant  to  local  goveriunents  that  they 
will  list  their  programs  in  the  Directory 
of  CERT  Programs  by  State  on  the  CERT 
Internet  Web  site. 

State  points  of  contact  will  be  notified 
of  all  relevant  time  requirements  for 
submission  of  applications. 

Performance  Periods 

The  performance  period  for  grants  to 
support  CERT  activities  is  12  months, 
from  the  date  of  the  grant  award. 

Reporting  Requirements 

The  States  are  required  to  submit 
quarterly  financial  and  performance 
reports  30  days  after  the  end  of  each 
quarter,  per  44  CFR  13.40  and  41. 
Reporting  dates  are:  January  30,  April 
30,  July  30,  and  October  30.  The 
performance  reports  will  provide  a 
comparison  of  actual  accomplishments 
to  the  objectives  approved  for  the 
period.  Grantee  and  subgrantee 
activities  should  be  reported  for  the 
reporting  period  and  for  the  cumulative 
period  from  the  grant  award  date. 
Program  performance  reports  shall 
include  the  following  information: 

•  Total  amount  of  grant  funds  used  to 
date  and  for  what  activities; 

•  Number  of  CERT  trainers  and 
members  trained,  by  location; 


Federal  Register/Vol.  68,  No.  158/Friday.  August  15,  2003 /Notices 


48931 


•  Concerns  regarding  a  jurisdiction 
using  its  grant  allocation  or  meeting  its 
training  targets  (Include  any  suggested 
remedies);  and 

•  Examples  of  emergency  and  non- 
emergency use  of  CERT  in  the 
community. 

When  the  Department  of  Health  and 
Human  Services  (HHS)  Pa}mient 
Management  System  (SMARTLINK)  is 
used  for  advanced  or  reimbursement 
pajrments,  the  grantee  is  required  to 
submit  a  copy  of  Federal  Cash 
Transaction  Report  (HHS/PMS  272)  to 
FEMA  when  it  is  submitted  to  HHS.  In 
addition,  final  financial  and 
performance  reports  are  required  90 
days  after  the  close  of  the  grant,  per  44 
CFR  13.50. 

Addresses:  FEMA  Regional  Offices: 

FEMA  Region  I — Serving  the  States  of 
Maine,  New  Hampshire,  Vermont, 
Rhode  Island,  Connecticut,  and 
Massachusetts:  442  J.W.  McCormack 
POCH,  Boston,  MA  02109-4595. 

FEMA  Region  II — Serving  the  States 
of  New  York  and  New  Jersey,  the 
Commonweakh  of  Puerto  Rico  and  the 
Territory  of  the  U.S.  Virgin  Islands:  26 
Federal  Plaza,  Rm.  1337,  New  York,  NY 
10278-0002. 

FEMA  Region  III— Serving  the  District 
of  Columbia  and  the  States  of  Delaware, 
Maryland,  Pennsylvania,  Virginia,  and 
West  Virginia:  1  Independence  Mall,  6th 
'Floor,  615  Chestnut  Street, 
Philadelphia,  PA  19106-^404. 

FEMA  Region  IV — Serving  the  States 
of  Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  South 
Carolina  and  Tennessee:  3003  Chamblee 
Tucker  Road,  Atlanta,  GA  30341. 

FEMA  Region  V — Serving  the  States 
of  Illinois,  Indiana,  Michigan, 
Minnesota,  Ohio  and  Wisconsin:  536  S. 
Clark  Street,  6th  Floor,  Chicago,  IL 
60605. 

FEMA  Region  VI— Serving  the  States 
of  Arkansas,  Louisiana,  New  Mexico, 
Oklahoma  and  Texas:  FRC  800  North 
Loop  288,  Denton,  TX  76201-3698. 

FEMA  Region  VII— Serving  the  States 
of  Iowa,  Kansas,  Missouri,  and 
Nebraska:  2323  Grand  Blvd.,  Suite  900, 
Kansas  City,  MO  64108. 

FEMA  Region  VIII— Serving  the  States 
of  Colorado,  Montana,  North  Dakota, 
South  Dakota,  Utah,  and  Wyoming: 
Denver  Federal  Center,  Building  710, 
Box  25267,  Denver,  CO  80225-0267. 


FEMA  Region  IX — Serving  the  States 
of  Arimona,  California,  Hawaii  and 
Nevada;  the  Territories  of  American 
Samoa  and  Guam,  and  the 
Commonwealth  of  the  Northern 
Mariana  Islands:  1111  Broadway,  Suite 
1200,  Oakland,  CA  94607-4052. 

FEMA  Region  X — Serving  the  States 
of  Alaska,  Idaho,  Oregon  and 
Washington:  Federal  Regional  Center, 
130  228th  Street,  SW.,  Bothell,  WA 
98021-9709. 

Michael  D.  Brown, 

Under  Secretary,  Emergency  Preparedness 

and  Response  Directorate. 

[FR  Doc.  03-20855  Filed  8-14-03;  8:45  am) 

BILLING  CODE  671S-04-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4809-N-33] 

Federal  Property  SuKable  as  Facilities 
to  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD.  = 

ACnON:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  August  15,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street,  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
coiul  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 


piupose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  August  7.  2003. 
John  D.  Ganity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 
[FR  Doc.  03-20487  Filed  8-14-03;  8:45  am] 

BILLING  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
Issuance  of  Permits 

agency:  Fish  and  Wildlife  Service, 
Interior. 

action:  Notice  of  issuance  of  permits  for 
endangered  species. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.),  the 
Fish  and  Wildlife  Service  issued  the 
requested  permits  subject  to  certam 
conditions  set  forth  therein.  For  each 
permit  for  an  endangered  species,  the 
Service  foiuid  that  (1)  the  application 
was  filed  in  good  faith,  (2)  the  granted 
permit  would  not  operate  to  the 
disadvantage  of  the  endangered  species, 
and  (3)  the  granted  permit  would  be 
consistent  with  the  purposes  and  policy 
set  forth  in  section  2  of  the  Endangered 
Species  Act  of  1973,  as  amended. 

Endangered  Species 


Pemiit  No. 

Applicant 

Receipt  of  application  Federal  Register  notice 

Permit  issuance 
date 

067101        

Albuquerque  Biological  Park  

68  FR  25620;  May  13,  2003 

68  FR  33734;  June  5,  2003  

68  FR  33179;  June  3,  2003  

68  FR  33734;  June  5,  2003  

68  FR  33734;  June  5,  2003  

68  FR  33734;  June  5,  2003  

July  14,  2003. 

067587  

Patricia  Szczys  

July  23,  2003 

071450  

William  E.  Rypkema  

James  H.  Zindl  

William  R.  Myers  

Lvnn  C  Thomoson     

July  14,  2003 

072073  

072106  

072379 

July  14,  2003 
July  14,  2003. 
July  14,  2003 
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Dated:  August  1.  2003 
Michael  S.  ^loore, 

Senior  Permii 

Division  of  Mbnagement 

|FR  Doc.  03-: 

aiLUNGCOOE 


/( Biologist,  Branch  of  Permits, 
Authority. 
0802  Filed  8-14-03;  8:45  am) 
4310-55-l> 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

I 

Receipt  of  Applications  for  Permit 

AGENCY:  Fisji  and  Wildlife  Service. 

Interior. 

ACTION:  Not^e  of  receipt  of  applications 

for  permit. 


Tie 


SUMMARY 

comment  on 
to  conduct 
endangered 
mammals. 


public  is  invited  to 
the  following  applications 
dertain  activities  with 
jpecies  and/or  marine 


DATES:  Writi  Bn  data,  comments  or 
requests  mu  ;t  be  received  by  September 
15, 2003. 

ADDRESSES:  pocuments  and  other 
information  (submitted  with  these 
applications  are  available  for  review, 
subject  to  th  j  requirements  of  the 
Privacy  Act  md  Freedom  of  Information 
Act,  by  any  |  tarty  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  da  ys  of  the  date  of  publication 
of  this  notia  to:  U.S.  Fish  and  Wildlife 
Service,  Div:  sion  of  Management 
Authority,  4  101  North  Fairfax  Drive, 
Room  700,  ^  rlington,  Virginia  22203; 
fax  703/358- 2281. 
FOR  further!  INFORMATION  CONTACT: 
Division  of  ^fIanagement  Authority, 
telephone  7(13/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  publid  is  invited  to  comment  on 
the  followinj  application(s)  for  a  permit 
to  conduct  o  rtain  activities  with 
endangered  !  pecies.  This  notice  is 
provided  puisuant  to  Section  10(c)  of 
the  Endangei  ed  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data  comments,  or  requests  for 
copies  of  the  ;e  complete  applications 
should  be  su  )mitted  to  the  Director 
(address  abo'  re). 

PRT-075020 

Applicant:  Dpvid  R.  Curl,  Carrollton, 

TX. 

The  applic^t 
import  the  s 
male  bonteb^k 
dorcas)  cu 
maintained 
program  of 
for  the 
survival  of 


died 


41  le 


purpose 


die 


requests  a  permit  to' 
[  ort-hunted  trophy  of  one 
{Damaliscus  pygargus 
from  a  captive  herd 
u  nder  the  management 
Republic  of  South  Africa, 
of  enhancement  of  the 
species. 


PRT-075282 

Applicant:  James  G.  Kehler,  ID, 
Woodbury,  NJ. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Endangered  Marine  Mammals  and 
Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with 
endangered  marine  mammals  and/or 
marine  manwials.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.)  and/ 
or  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  {16  U.S.C.  1361  et 
seq.),  and  the  regulations  governing 
endangered  species  (50  CFR  Part  17) 
and/or  marine  mammals  (50  CFR  Part 
18).  Written  data,  comments,  or  requests 
for  copies  of  the  complete  applications 
.  or  requests  for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

PRT-075190 

Applicant:  Byron  H.  Christie,  San 
Angelo,  TX. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Viscount  Melville 
Sound  polar  bear  population  in  Canada 
for  personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  requfred  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  August  1,  2003. 
Michael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits, 

Division  of  Management  Authority. 

(FR  Doc.  03-20803  Filed  8-14-03;  8:45  am] 

BILUNG  COOC  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 

Endangered  Species;  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Finding  of  No 

Significant  Impact  (FONSI)  and 

issuance  of  permit  for  Incidental  Take  of 

Endangered  Species. 

SUMMARY:  On  June  4,  2003,  a  FONSI 
determination  was  made  for  the  action 
as  described  in  the  final  Environmental 
Assessment.  As  authorized  by  the 
provisions  of  the  Endangered  Species 
Act  (Act),  as  amended,  the  Service 
issued  an  Incidental  Take  Permit  to  the 
Long  Point  Homeowner's  Association 
subject  to  certain  conditions  set  forth 
therein. 

ADDRESSES:  Mr.  Peter  Fasbender, 
Regional  Permits  Coordinator,  1  Federal 
Drive,  Fort  Snelling,  Minnesota  55111- 
4056. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  on  this  permit 
may  be  requested  by  contacting  Mr. 
Peter  Fasbender,  at  (612)  713-5343,  or 
peter_fasbender@fws.gov.  The  final 
Environmental  Assessment  and  final 
Habitat  Conservation  Plan  can  be 
viewed  on  the  Service's  Regional  Web 
site  at:  http://midwest.fv^'s.gov/NEPA. 
SUPPLEMENTARY  INFORMATION:  On  March 
17,  2003,  a  notice  was  published  in  the 
Federal  Register  (68  FR  12711) 
announcing  that  a  draft  Environmental 
Assessment  and  Habitat  Conservation 
Plan  and  that  a  permit  application  had 
been  filed  with  the  U.S.  Fish  and 
Wildlife  Service  by  the  Long  Point 
Homeowner's  Association,  Kellys 
Island,  Erie  Coimty,  Ohio.  The  permit 
was  to  incidentally  take,  pursuant  to 
section  10(a)(1)(B)  of  the  Act,  Lake  Erie 
water  snake  [Nerodia  sipedon 
insularum)  within  the  Long  Point 
Subdivision  pursuant  to  the  terms  of  the 
Habitat  Conservation  Plem. 

Notice  is  hereby  given  that  on  June  4, 
2003,  the  Proposed  Action  (Alternative 
3)  was  selected  and  a  FONSI 
determination  was  made  for  the  action 
as  described  in  the  final  Environmental 
Assessment.  As  authorized  by  the 
provisions  of  the  Act,  the  Service  issued 
a  permit  (TE-072436)  to  the  above- 
named  party  subject  to  certain 
conditions  set  forth  therein.  The  permit 
was  granted  only  after  the  Service 
determined  it  was  applied  for  in  good 
faith,  that  granting  the  permit  would  not 
be  to  the  disadvantage  of  the 
endemgered  species,  and  that  granting 
the  permit  was  consistent  with  the 
purposes  and  policy  set  forth  in  the  Act. 
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Dated:  July  24,  2003. 
TJ  Miller, 

Acting  Assistant  Regional  Director,  Ecological 
Services.  Region  3,  Fort  Snelling,  Minnesota. 
|FR  Doc.  03-20828  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  tlie  Higgins' 
Eye  Pearlymussel  (L^mpsiiis  iilgginsii) 
Draft  Revised  Recovery  Plan  for 
Review  and  Comment 

AGENCY:  Fish  and  WildHfe  Service, 

Interior. 

ACTION:  Notice  of  dociiment  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  availability 
for  public  review  of  the  draft  revised 
recovery  plan  for  the  Higgins'  eye 
pearlymussel  [Lampsilis  higginsii).  a 
species  that  is  federally  listed  as 
endangered  under  the  Endangered 
Species  Act  of  1973  (Act).  The  purpose 
of  this  plan  is  to  recover  this  species  so 
that  it  can  be  removed  from  the  list  of 
Threatened  and  Endangered  Species. 
This  species  occurs  in  the  Mississippi 
River  and  tributaries  to  the  Mississippi 
River  in  Illinois,  Iowa,  Minnesota, 
Missouri,  and  Wisconsin.  The  Service 
solicits  review  and  comment  from  the 
public  on  this  draft  plan. 
DATES:  Comments  on  the  draft  recovery 
plan  must  be  received  on  or  before 
October  14,  2003. 

ADDRESSES:  Persons  wishing  to  review 
the  draft  recovery  plan  may  obtain  a 
copy  by  contacting  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services  Field  Office,  4101  E. 
80th  St.,  Bloomington,  MN  55425 
(telephone  (612)  725-3548)  or  by 
accessing  the  following  Web  site: 
http://midwest.fws.gov/Endangered. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Phil  Delphey  at  the  above  address,  or 
telephone  at  (612)  725-3548  ext.  206. 
TTY  users  may  contact  Mr.  Delphey 
through  the  Federal  Relay  Service  at 
(800) 877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  an  endangered  or 
threatened  animal  or  plant  to  the  point 
where  it  is  again  a  secure  self-sustaining 
member  of  its  ecosystem  is  a  primary 
goal  of  the  Service's  endangered  species 
program.  To  help  guide  the  recovery 
effort,  the  Service  is  working  to  prepare 
recovery  plans  for  most  of  the  federally 
listed  threatened  and  endangered 
species  native  to  the  United  States. 


Recovery  plans  describe  actions 
considered  necessary  for  conservation  of 
the  species,  establish  criteria  for 
reclassification  and  delisting,  and 
provide  estimates  of  the  time  and  costs 
for  implementing  the  recovery  measures 
needed. 

The  Act  requires  the  development  of 
recovery  plans  for  listed  species  unless 
such  a  plan  would  not  promote  the 
conservation  of  a  particular  species. 
Section  4(f)  of  the  Act,  as  amended  in 
1988,  requires  public  notice  and 
opportunity  for  public  review  and 
comment  be  provided  during  recovery 
plan  development.  The  Service  will 
consider  all  information  presented 
during  a  public  comment  period  before 
approval  of  each  new  or  revised 
recovery  plan.  The  Service  and  other 
Federal  agencies  will  also  take  these 
comments  into  consideration  in  the 
course  of  implementing  approved 
recovery  plans. 

Higgins'  eye  pearlymussel  is  ciuxently 
listed  as  endangered.  Studies  before 
1993  indicated  healthy  populations  of 
Higgins'  eye  in  the  Upper  Mississippi 
River  drainage,  with  no  apparent 
significant  declines  in  its  distribution  or 
abimdance.  In  fact,  new  information 
since  completion  of  the  first  recovery 
plan  in  1983  extended  its  known  range 
by  180  river-miles.  There  was  concern, 
however,  that  a  major  flood  in  1993  and 
the  infestation  of  the  Mississippi  River 
by  the  non-native  zebra  mussel 
(Dreissena  polymorpha)  may  have 
posed  serious  threats  to  the  continued 
existence  of  Higgins'  eye.  In  response  to 
these  threats  and  information,  the 
Service  convened  a  recovery  team  to 
review  the  status  of  the  species  and  to 
revise  the  initial  recovery  plan,  if 
necessary.  The  team  commissioned  a 
review  of  all  research  conducted  on  the 
species  since  1980  and  a  survey  of  all 
sites  designated  as  Essential  Habitat 
Areas  in  the  1983  recovery  plan.  During 
the  development  of  this  revised 
recovery  plan,  new  information  came 
forward  that  suggested  a  significant 
impact  of  zebra  mussels  on  Higgins'  eye, 
and  the  team  believes  there  is  now  a 
significant  risk  that  the  distribution  and 
abundance  of  this  species  will  be 
severely  compromised. 

The  initial  Higgins'  Eye  Pearlymussel 
Recovery  Plan  listed  seven  locations  as 
primary  habitats  (called  Essential 
Habitat  Areas  in  this  document)  and 
nine  locations  as  potential  secondary 
habitats.  This  revised  plan  includes  10 
Essential  Habitat  Areas — 6  in  the 
Mississippi  River  between  river-miles 
489  and  656,  1  in  the  Wisconsin  River, 
and  3  in  the  St.  Croix  River,  which 
empties  into  the  Mississippi  River  at 
river-mile  811.  Higgins'  eye  also  occurs 


elsewhere  in  the  Mississippi  River.  This 
revised  plan  recommends  that  surveys 
be  conducted  in  several  specific  areas  to 
better  describe  other  potentially 
important  habitats  and  also  outlines 
specific  criteria  for  evaluating 
additional  areas  as  essential  habitat.  The 
plan  recommends  the  development  of  a 
uniform  protocol  for  collecting 
information  on  populations  of  Higgins' 
eye.  Use  of  this  protocol  will  allow  for 
ongoing  evaluation  of  the  list  of 
Essential  Habitat  Areas  and  progress 
towards  recovery. 

The  removal  of  zebra  mussels  in  a 
manner  and  scale  necessary  to  benefit 
Higgins'  eye  is  not  currently  feasible. 
Therefore,  the  plan  focuses  on 
developing  methods  to  prevent  new 
infestations,  monitoring  zebra  mussels 
at  Essential  Habitat  Areas,  and 
developing  and  implementing 
contingency  plans  to  alleviate  impacts 
to  infested  populations.  Based  on  recent 
activities,  the  latter  may  consist  largely 
of  removing  Higgins'  eye  from  areas 
where  zebra  mussels  pose  an  imminent 
threat  and  releasing  them  into  suitable 
habitats  within  their  historical  range 
where  zebra  mussels  are  not  an 
imminent  threat.  Cleaning  folded  adults 
in  situ  and  artificial  propagation  and 
release  are  also  currently  being 
implemented  in  an  attempt  to  alleviate 
the  effects  of  zebra  mussels  on  the 
conservation  of  Higgins'  eye. 

Although  zebra  mussels  are  currently 
the  most  important  threat  to  Higgins' 
eye,  construction  activities  and 
environmental  contaminants  may  also 
pose  significant  threats.  Therefore,  the 
U.S.  Army  Corps  of  Engineers  and  other 
agencies  must  continue  to  assess  and 
limit  the  potential  impacts  of  thefr 
actions  on  Higgins'  eye.  The  plan  also 
outlines  tasks  needed  to  improve  our 
understanding  of  the  potential 
importance  that  contaminants  play  in 
the  conservation  of  Higgins'  eye  and 
calls  on  the  U.S.  Coast  Guard, 
Environmental  Protection  Agency,  and 
other  agencies  to  take  actions  to 
minimize  the  potential  impacts  of  toxic 
spills. 

The  goal  of  this  plan  is  to  provide  a 
framework  for  the  recovery  of  the 
Higgins'  eye  pearlymussel  so  that 
protection  by  the  Act  is  no  longer 
necessary  and  the  species  can  be 
considered  for  removal  from  the  list  of 
Endangered  and  Threatened  Wildlife 
and  Plants  (50  CFR  part  17).  Higgins' 
eye  may  be  considered  for 
reclassification  from  endangered  to 
threatened  when  at  least  five  identified 
Essential  Habitat  Areas  contain 
reproducing,  self-sustaining  populations 
of  Higgins'  eye  that  are  not  threatened 
by  zebra  mussels.  Delisting  Higgins'  eye 
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DEPARTME  fT  OF  THE  INTERIOR 

Fish  and  Wiidlife  Service 

Fiscal  Year  |FY)  2004  Landowner 
Incentive  Prbgram  (Non  Tribal  Portion) 
for  States,  Territories,  and  the  District 
of  Columbia!  Notice  of  Request  for 
Proposals    ' 


AGENCY:  Fisl 
Interior. 


and  Wildlife  Service, 
ACTION:  Notiie;  Request  for  proposals. 


SUMMARY:  Tl  e  Service  is  requesting 
proposals  at  his  time  imder  the 
Landowner  I  icentive  Program  pending 
a  Departmen  of  the  Interior  and  Related 
Agencies  Ap  jropriations  Act  2004 
allocation  of  funds  for  conservation 
grants  to  Stal  es.  the  District  of 
Columbia,  Puerto  Rico,  Guam,  the 
United  Statei  Virgin  Islands,  the 
Northern  Ma  'iana  Islands,  and 
American  Sa  noa  (hereafter  referred  to 
collectively  i  s  States),  and  Tribes.  The 
Ser\'ice  will  i  iddress  the  Tribal 
component  c  f  LIP  under  a  separate 
Federal  Regi  iter  notice. 

DATES:  The  Service  must  receive  your 
grant  proposi  il  no  later  than  October  14, 
2003.  We  wil  I  not  accept  facsimile  grant 
proposals,  bi  t  States  are  encouraged  to 
submit  their  jroposals  in  electronic 
format  (Wore .  Word  Perfect  or  PDF 
files).  All  pai  ts  of  the  grant  proposal 
must  be  recei  ved  prior  to  the  deadline. 


ADDRESSES:  Grant  proposals  must  be 
submitted  to  the  Service's  Division  of 
Federal  Assistance  at  the  following 
locations: 

Region  1.  Hawaii,  Idaho,  Oregon, 
Washington,  California,  Nevada, 
American  Samoa,  Guam,  and 
Commonwealth  of  the  Northern 
Mariana  Islands. 

Regional  Director,  Division  of  Federal 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  911  NE.,  11th  Avenue, 
Portland,  Oregon  97232-4181,  LIP 
Contact:  Verlyn  Ebert,  (503)  231-6128; 
verlyn_ebert@rl  .fws.gov. 
Region  2.  Arizona,  New  Mexico, 
Oklahoma,  and  Texas. 
Regional  Director,  Division  of  Federal 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  1306,  500  Gold 
Avenue  SW.,  Room  4012,  Albuquerque, 
New  Mexico  87102,  UP  Contact:  Bob 
Anderson,  (505)  248-7459; 
bob_anderson@fws.gov. 
Region  3.  Illinois,  Indiana,  Iowa, 
Michigan,  Minnesota,  Missouri,  Ohio, 
and  Wisconsin. 

Regional  Director,  Division  of  Federal 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  Bishop  Henry  Whipple  Federal 
Building.  One  Federal  Dftve,  Fort 
Snelling,  Minnesota  55111-4056,  LIP 
Contact:  Lucinda  Corcoran,  (612)  713- 
5135;  Iucinda_corcoran@fws.gov. 
Region  4.  Alabama,  Arkansas,  Florida, 
Georgia,  Kentucky,  Louisiana, 
Mississippi,  North  Carolina,  South 
Carolina,  Tennessee,  Puerto  Rico,  and 
the  U.S.  Virgin  Islands. 
Regional  Director,  Division  of  Federal 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  1875  Century  Boulevard,  Suite 
200,  Atlanta,  Georgia  30345,  LIP 
Contact:  Mike  Piccirilli,  (404)  679-4154; 
mike_picciriUi@fws.gov. 
Region  5.  Connecticut,  Delaware, 
District  of  Columbia,  Maine, 
Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York, 
Pennsylvania,  Rhode  Island,  Vermont, 
Virginia,  and  West  Virginia. 
Regional  Director,  Division  of  Federal 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  300  Westgate  Center  Drive, 
Hadley,  MA  01035-9589,  LIP  Contact: 
Colleen  Sculley,  (413)  253-8509; 
colleen  sculley® fws.gov. 
Region  6.  Colorado,  Kansas,  Montana, 
Nebraska,  North  Dakota,  South 
Dakota.  Utah,  and  Wyoming. 
Regional  Director,  Division  of  Federal 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  25486,  Denver  Federal 
Center,  Denver,  Colorado  80225-0486, 
LIP  Contact:  Jacque  Richy,  (303)  236- 
8155  ext.  236;  jacque_richy@fws.gov. 


Region  7.  Alaska. 

Regional  Director,  Division  of  Federal 
Assistance,  U.S.  Fish  and  Wildlife 
Service,  1011  East  Tudor  Road, 
Anchorage,  Alaska  99503-6199,  UP 
Contact:  Al  Havens  (907)  786-3435; 
al_havensf@fws.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Galvan,  Policy  Analyst,  U.S.  Fish  and 
Wildlife  Service,  Division  of  Federal 
Assistance,  4401  North  Fairfax  Drive — 
Mailstop  MBSP  4020,  Arlington,  VA 
22203-1610;  telephone  703-358-2420; 
e-mail  kimjgalvan@fws.gov,  or  any  of 
the  individuals  identified  previously  in 
the  Regional  Offices. 

SUPPLEMENTARY  INFORMATION:  The 
Service  will  award  grants  on  a 
competitive  basis  to  State  fish  and 
wildlife  agency  programs  that  enhance, 
protect,  or  restore  habitats  that  benefit 
federally  listed,  proposed,  or  candidate 
species,  or  other  at-risk  species  on 
private  lands.  A  copy  of  the  FY  2004  LIP 
Guidelines  can  be  obtained  at  http:// 
federalaid.fws.gov/index.html  or  fi-om 
the  Regional  Offices  described  in  the 
ADDRESSES  section  above. 

The  Service  will  distribute  any  LIP 
funds  made  available  in  the  FY  2004      » 
budget  in  the  same  manner  described  in 
these  Guidelines.  The  Service  requests 
that  the  States  number  the  pages  in  their 
proposals,  and  Ifmit  their  proposals  to 
no  more  than  50  pages,  inclusive  of 
attachments. 

Dated:  July  22.  2003. 

Paul  R.  Schmidt, 

Assistant  Director,  Migratory  Birds  and  State 
Programs. 

[FR  Doc.  03-20717  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Land  Acquisitions;  Little  Traverse  Bay 
Bands  of  Odawa  Indians  of  Michigan 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  final  agency 

determination  to  take  land  into  trust 

under  25  CFR  part  1 5 1 . 

SUMMARY:  The  Assistant  Secretary- 
Indian  Affairs  made  a  final  agency 
determination  to  acquire  approximately 
96  acres,  more  or  less,  of  land  into  trust 
for  the  Little  Traverse  Bay  Bemds  of 
Odawa  Indians  of  Michigan  on  July  18, 
2003.  This  notice  is  published  in  the 
exercise  of  authority  delegated  by  the 
Secretary  of  the  Interior  to  the  Assistant 
Secretary — Indian  Affairs  by  209 
Departmental  Manual  8.1. 
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SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  to  comply  with  the 
requirement  of  25  CFR  part  151.12(b) 
that  notice  be  given  to  the  public  of  the 
Secretary's  decision  to  acquire  land  in 
trust  at  least  30  days  prior  to  signatory 
acceptance  of  the  land  into  trust.  The 
purpose  of  the  30-day  waiting  period  in 
25  CFR  part  151.12(b)  is  to  afford 
interested  parties  the  opportunity  to 
seek  judicial  review  of  final 
administrative  decisions  to  take  land  in 
trust  for  Indian  tribes  and  individual 
Indians  before  transfer  of  title  to  the 
property  occurs.  On  July  18,  2003,  the 
Assistant  Secretary — Indian  Affairs 
decided  to  accept  approximately  96 
acres,  more  or  less,  of  land  into  trust  for 
the  Little  Traverse  Bay  Bands  of  Odawa 
Indians  of  Michigan  under  the  authority 
of  the  Little  Traverse  Bay  Bands  of 
Odawa  Indians  Act,  25  U.S.C.  1300k- 
1300k-7  (1994),  which  also  restored 
Federal  recognition  to  the  Little 
Traverse  Bay  Bands  of  Odawa  Indians 
and  the  Little  River  Band  of  Ottawa 
Indians.  In  a  memorandum  dated 
November  12,  1997,  the  Associate 
Solicitor,  Division  of  Indian  Affairs, 
determined  that  the  Little  Traverse  Bay 
Bands  is  a  restored  tribe  within  the 
meaning  of  Section  20  of  the  Indian 
Gaming  Regulatory  Act  (IGRA),  25 
U.S.C.  2719  and  that  the  trust 
acquisition  of  the  parcel  known  as  the 
"Mackinaw  City  Tract"  qualified  as 
restored  lands.  The  Mackinaw  Tract  is 
within  Emmet  County.  On  August  5, 
1999,  the  Associate  Solicitor,  Division 
of  Indian  Affairs  further  concluded  that 
the  site  of  the  temporary  Victories 
casino  qualified  as  "restored"  land 
within  the  meaning  of  section  20  of 
IGRA,  because  it  is  within  Emmet 
County  and  is  exempt  ft'om  the  general 
prohibition  against  gaming  on  land 
acquired  in  trust  after  October  17, 1988. 
On  March  24,  2003,  the  Field  Solicitor, 
Twin  Cities  concluded  that  pursuant  to 
25  U.S.C.  1300k^(a)  the  acquisition  of 
land  located  in  Emmet  County, 
Michigan  for  the  Little  Traverse  Bay 
Bands  is  a  mandatory  acquisition  for 
purposes  of  25  CFR  151.10  and  is 
considered  "restored"  land  for  purposes 
of  25  U.S.C.  2719(b)(l)(B)(iii)  of  IGRA. 
The  land  referred  to  in  Commitment 
No.  60016179,  situated  in  the  Township 
of  Resort,  County  of  Emmet,  State  of 
Michigan  is  described  as  follows: 

The  Northeast  'A  of  the  Southeast  'A  and 
the  South  one-half  of  the  Northwest  'A  of  the 
Southeast  'A,  all  in  Section  12,  Township  34 
North,  Range  6  West,  except:  Commencing  at 
the  East  'A  corner  of  Section  12,  Township 
34  North,  Range  6  West;  Resort  Township, 
Emmet  County,  Michigan;  thence  South 
along  the  East  line  of  said  Section  12,  for  a 
distance  of  427.29  feet;  thence  West  33.00 


feet  to  a  concrete  monument  on  the  West 
edge  of  Greenwood  Cemetery  Road,  which  is 
the  point  of  beginning;  thence  West  217.00 
feet  to  a  concrete  monument,  thence  South 
160.00  feet  to  a  concrete  monument;  thence 
East  217.00  feet  to  a  concrete  monument  on 
the  West  edge  of  Greenwood  Cemetery  Road; 
thence  North  160.00  feet  to  the  point  of 
beginning. 

The  land  referred  to  in  Commitment 
No.  60016178,  situated  in  the  Township 
of  Resort,  County  of  Emmet,  State  of 
Michigan  is  described  as  follows: 

The  Southeast  'A  of  the  Southeast  'A  of 
Section  12,  Township  34  North,  Range  6 
West. 

The  property  consists  of 
approximately  96  acres  located  in 
Emmet  County,  Michigan. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Skibine,  Office  of  Indian  Gaming 
Management,  Bureau  of  Indian  Affairs, 
MS-4543  MIB,  1849  C  Street,  NW., 
Washington,  DC  20240;  Telephone  (202) 
219-4066. 

Dated:  July  18,  2003. 
Aurene  M .  Martin, 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  03-20935  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  4310-4N-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[OR-090-5900,  HAG03-0062] 

Notice  of  Availability  of  the  Draft 
Environmental  Impact  Statement  for 
the  Upper  Siuslaw  River  Late- 
Successional  Reserve  Restoration 
Plan 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Notice  of  Availability  (NOA)  of 

the  Draft  Environmental  Impact 

Statement  (DEIS)  for  the  Upper  Siuslaw 

River  Late-Successional  Reserve  (LSR) 

Restoration  Plan. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (NEPA)  of  1969,  a  DEIS  has  been 
prepared  by  the  Bureau  of  Land 
Management  (BLM),  Eugene  District, 
with  the  U.S.  Fish  and  Wildlife  Service 
as  a  cooperating  agency,  for  the  Upper 
Siuslaw  River  Late-Successional 
Reserve  (LSR)  Restoration  Plan.  The 
DEIS  was  prepared  to  analyze  the 
impacts  of  a  long-term  management 
approach  and  specific  actions  needed  to 
achieve  the  LSR  goals  and  Aquatic 
Conservation  Strategy  objectives  set  out 
in  the  Northwest  Forest  Plan.  The  Upper 
Siuslaw  LSR  Restoration  Plan  will 
address  management  of  approximately 


25,000  acres  of  BLM-managed  lands 
within  LSR  267  in  the  upper  portion  of 
the  Siuslaw  River  fifth-field  watershed. 
DATES:  Written  comments  on  the  DEIS 
must  be  postmarked  or  otherwise 
delivered  by  4:15  p.m.,  60  days 
following  the  date  the  Environmental 
Protection  Agency  (EPA)  publishes  the 
NOA  and  filing  of  the  DEIS  in  the 
Federal  Register. 

ADDRESSES:  Written  conunents  on  the 
document  should  be  addressed  to:  Rick 
Colvin,  P.O.  Box  10226,  Eugene,  OR, 
97440;  or  e-mail  to: 

ori)90mb@or.blm. gov  Attn:  Rick  Colvin. 
Written  comments  may  also  be  hand- 
delivered  to  the  Eugene  District  Office, 
2890  Chad  Drive,  Eugene,  OR. 
Comments,  including  names  and  street 
addresses  of  respondents,  will  be 
available  for  public  review  at  the 
Eugene  District  office  during  regular 
hours  (7:45  a.m.  to  4:15  p.m.),  Monday 
through  Friday,  except  holidays,  and 
may  be  published  as  part  of  the 
environmental  analysis  or  other  related 
documents.  Individual  respondents  may 
request  confidentiality,  ff  you  wish  to 
withhold  your  name  or  address  from 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
beginning  of  yoiu-  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organization  or  businesses,  will  be  made 
available  for  public  inspection  in  their 
entirety. 

Copies  of  the  DEIS  will  be  mailed  to 
individuals,  agencies,  or  companies 
who  previously  requested  copies.  A 
limited  nimiber  of  copies  of  the 
document  will  be  available  at  the 
Eugene  District  Office.  The  DEIS  is  also 
available  online  from  the  Eugene 
District  Internet  Web  site  at  http:// 
www.edo.or.bIm.gov.  All  public 
meetings  will  be  announced  through  the 
local  news  media,  newsletters,  and  the 
Eugene  District  Internet  Web  site  (http:/ 
/www.edo.or.blm.gov)  at  least  15  days 
prior  to  the  event. 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Colvin  at  (541)  683-6600  or  1-888^42- 
3061. 

SUPPLEMENTARY  INFORMATION:  The  DEIS 
addresses  alternatives  for  forest  and 
aquatic  restoration  within  a  Late- 
Successional  Reserve  in  the  Coast  Range 
Mountains  west  of  Eugene,  Oregon.  The 
purpose  of  the  action  is  to  protect  and 
enhance  late-successional  and  old- 
growth  forest  ecosystems;  foster  the 
development  of  late-successional  forest 
structure  and  composition  in 
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IFR  Doc.  03-l<;  255  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  431  0-AG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-920-1430-^M,  WYW  148816] 

Notice  of  Public  Interest  Hearing 

AGENCY:  Bureau  of  Land  Management, 
Interior  and  Forest  Service,  Agriculture. 
ACTION:  Notice  of  a  public  interest 
determination  hearing  on  the  proposed 
Pittsburg  &  Midway  Coal  exchange. 

SUMMARY:  A  public  hearing  as  required 
under  regulations  at  43  CFR  2203.3,  is 
scheduled  to  accept  oral  and  vmtten 
testimony  and  comments  on  the  public 
interest  factors  associated  with  the 
proposed  Pittsburg  and  Midway  (P&M) 
Coal  Exchange.  Pertinent  information 
regarding  the  proposed  exchange  is 
contained  in  a  Final  Environmental 
Impact  Statement  (FEIS)  which 
documents  and  discloses  the  results  of 
an  environmental  analysis  of  the 
proposed  P&M  Coal  Exchange.  The  FEIS 
may  be  viewed  and  downloaded  from 
the  BLM  Wyoming  Web  site  http:// 
www.vvy.blm.gov. 

DATES:  The  public  hearing  will  be  held 
from  7-9  p.m.  m.d.t.,  September  17, 
2003,  at  Sheridan  College,  3059  Coffeen 
Avenue,  Whitney  Building,  Room  W- 
136.  Sheridan,  Wyoming  82801. 
ADDRESSES:  Copies  of  the  FEIS  are  also 
available  for  public  inspection  at  the 
following  BLM  Offices:  Wyoming  State 
Office,  5353  Yellowstone  Road, 
Cheyenne,  WY  82009;  Buffalo  Field 
Office,  1425  Fort  Street,  Buffalo,  WY 
82834;  Rawlins  Field  Office,  1300  N. 
Third  Street,  Rawlins,  WY  82301; 
Casper  Field  Office,  2987  Prospector 
Drive,  Casper,  WY  82604;  and  the 
Pinedale  Field  Office,  432  E.  Mill  Street, 
Pinedale.WY  82941. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information  contact  Nancy  Doelger 
at  307-261-7627,  Mel  Schlagel  at  307- 
775-6257,  or  Tamara  Gertsch  at  307- 
775-6115. 

SUPPLEMENTARY  INFORMATION:  After 
completion  of  the  FEIS  and  prior  to 
making  a  public  interest  determination 
and  issuing  a  notice  of  decision,  the 
BLM  is  required  to  hold  a  public 
hearing  to  receive  public  comments  on 
the  public  interest  factors  on  the 
proposed  exchange.  BLM  will  provide 
an  attendance  register  at  the  door  to 
record  names  of  the  parties  attending 
the  meeting.  BLM  will  also  provide  a 
register  for  those  desiring  to  express 
their  views  during  the  formal  hearing 
procedure.  The  time  allotted  to  each 
person  wishing  to  make  a  statement  will 
be  determined  by  the  number  of 
attendees  wishing  to  speak. 


The  hearing  will  consist  of  two 
distinct  phases:  (1)  an  informal  phase 
where  the  BLM  and  the  USPS  will 
explain  the  exchcuige  proposal  in 
general  terms  and  will  respond  to  any 
questions  about  the  exchange  proposal, 
and  (2)  a  formal  phase  where  it  will  be 
explained  that  the  hearing  is  afforded  to 
provide  an  opportunity  to  receive 
comments  regarding  the  public  interest 
factors  associated  with  the  proposed 
exchange.  BLM  will  ask  each  party  who 
registered  at  the  door  to  proceed  to  the 
microphone  and  provide  their 
comments.  Each  party  will  be  asked  for 
their  name,  business  affiliation  (if  any), 
and  a  written  copy  of  their  comments  if 
one  is  available.  BLM  will  not  respond 
to  any  questions  diuing  the  formal 
phase  of  the  hearing.  A  transcript  of 
both  the  written  and  verbal  comments 
will  be  recorded  and  will  become  part 
of  the  official  transcript  for  the  hearing. 
The  complete  transcript  of  the  formal 
phase  of  the  hearing  will  be  forwarded 
to  the  Department  of  Justice  for  their 
review,  prior  to  a  Record  of  Decision 
being  issued  for  the  proposed  land 
exchange.  Any  comments  received  will 
be  considered  in  the  final  decision 
issued  for  this  exchange. 

Dated:  August  12.  2003. 
MelviD  Schlagel, 
Realty  Officer. 

(FR  Doc.  03-20829  Filed  8-14-03;  8:45  am] 
BILLING  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[AZ-068-03-1 61 0-DR-241 E] 

Notice  of  Availability  of  Approved 
Resource  Management  Plan/Record  of 
Decision 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  availability. 

SUMMARY:  Notice  is  hereby  given  that 
the  Bureau  of  Land  Management  (BLM) 
has  prepared  an  Approved  Resomt;e 
Management  Plan/Record  of  Decision 
(RMP/ROD)  for  the  Us  Cienegas 
National  Conservation  Area  (NCA)  and 
Sonoita  Valley  Acquisition  Planning 
District  (SVAPD)  located  in  Pima  and 
Santa  Cruz  Coxmties,  Arizona.  The 
RMP/ROD  will  be  signed  by  the  Arizona 
State  Director  and  become  effective 
upon  publication  of  this  notice. 

The  RMP/ROD  has  been  prepared 
pursuant  to  the  National  Environmental 
Pohcy  Act  (NEPA),  the  Federal  Land 
Policy  and  Management  Act  (FLPMA), 
the  act  establishing  the  Las  Cienegas 
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National  Conservation  Area  (H.R.  2941), 
and  BLM  management  policies. 

The  RMP/ROD  was  developed  with 
broad  public  participation  through  a  six- 
year  collaborative  planning  process.  The 
RMP/ROD  addresses  management  on 
approximately  49,000  acres  of  public 
land  within  the  NCA  and  SVAPD.  The 
RMP/ROD  is  designed  to  achieve  or 
maintain  desired  future  conditions 
developed  through  the  Sonoita  Valley 
Planning  Partnership  process.  The  RMP/ 
ROD  also  includes  a  series  of 
management  actions  to  meet  the  desired 
resource  conditions  for  upland  and 
riparian  vegetation,  wildlife  habitats, 
and  cultural  and  visual  resources  as 
well  as  livestock  grazing  and  recreation. 
ADDRESSES:  Copies  of  the  RMP/ROD  are 
available  upon  request  from  the  Field 
Manager,  Tucson  Field  Office,  Bureau  of 
Land  Management,  12661  East 
Broadway  Boulevard,  Tucson,  Arizona 
85748-7208  or  via  the  Internet  at 
www.az.blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Simms,  Ecosystem  Plaimer, 
Tucson  Field  Office,  Bureau  of  Land 
Management,  12661  East  Broadway 
Boulevard,  Tucson,  Arizona  85748- 
7208;  telephone  number  (520)  258- 
7210. 

SUPPLEMENTARY  INFORMATION:  The 
approved  Resource  Management  Plan  is 
essentially  the  same  as  Alternative  2  in 
the  Proposed  Las  Cienegas  RMP/Final 
Environmental  Impact  Statement 
(PRMP/FEIS)  that  was  published  in  June 
2002.  BLM  received  only  one  protest  to 
the  PRMP/FEIS.  No  inconsistencies 
with  State  or  local  plans,  policies,  or 
programs  were  identified  during  the 
Governor  consistency  review  of  the 
PRMP/FEIS.  As  a  result,  only  minor 
editorial  modifications  were  made  in 
preparing  the  RMP/ROD.  These 
modifications  corrected  errors  that  were 
noted  during  review  of  Alternative  2  of 
the  PRMP/FEIS  and  provide  further 
clarification  for  some  of  the  decisions. 
An  errata  sheet  is  included  with  the 
RMP/ROD  that  identifies  the  location  of 
the  corrections  in  the  PRMP/FEIS. 

Elaine  Y.  Zielinski, 

State  Director. 

[FR  Doc.  03-21073  Filed  8-14-03;  8:45  am) 

BILUNG  CODE  4810-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

California  Bay-Delta  Public  Advisory 
Committee  Charter  Renewal 

AGENCY:  Bureau  of  Reclamation, 
Interior. 


ACTION:  Notice  of  charter  renewal. 

SUMMARY:  This  notice  is  published  in 
accordance  with  Section  9(a)(2)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463).  Following 
consultation  with  the  General  Services 
Administration,  notice  is  hereby  given 
that  the  Secretary  of  the  Interior  is 
renewing  the  charter  for  the  California 
Bay-Delta  Public  Advisory  Committee. 
The  purpose  of  the  Committee  is  to 
provide  recommendations  to  the 
Secretary  of  the  Interior,  the  Governor  of 
California,  the  California  Bay-Delta 
Authority,  and  other  participating 
Federal  agencies  on  implementation  of 
the  CALFED  Bay-Delta  Program 
(Program)  as  described  in  the 
Programmatic  Record  of  Decision  which 
outlines  the  long-term  comprehensive 
solution  for  addressing  the  problems 
affecting  the  San  Francisco  Bay/ 
Sacramento-San  Joaquin  Delta  Estuary. 
The  Committee  will  provide 
recommendations  on  implementation  of 
each  element  of  the  Program  through  the 
completion  of  Stage  1  (first  7  years). 
Specific  responsibilities  of  the 
Committee  include:  (1)  Making 
recommendations  on  annual  priorities 
and  coordination  of  Program  actions  to 
achieve  balanced  implementation  of  the 
Program  elements;  (2)  providing 
recommendations  on  effective 
integration  of  Program  elements  to 
provide  continuous,  balanced 
improvement  of  each  of  the  Program 
objectives  (ecosystem  restoration,  water 
quality,  levee  system  integrity,  and 
water  supply  reliability);  (3)  evaluating 
implementation  of  Program  actions  in 
Stage  1 ,  including  assessment  of 
Program  area  performance;  (4)  reviewing 
and  making  recommendations  on 
Program  Plans  and  Annual  Reports 
describing  implementation  of  Program 
elements  as  set  forth  in  the 
Programmatic  Record  of  Decision  to  the 
Secretary,  the  Governor,  the  Congress, 
the  California  Legislature,  the  Authority, 
and  other  interested  parties;  (5) 
recommending  Program  actions  taking 
into  account  recommendations  from  the 
Committee's  subcommittees;  and  (6) 
liaison  between  the  Committee's 
subcommittee,  the  State  and  Federal 
agencies,  the  Secretary  and  the 
Governor. 

The  Committee  consists  of  20  to  30 
members  who  are  appointed  by  the 
Secretary  in  consultation  with  the 
Governor. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Buzard,  CALFED  Program 
Manager,  2800  Cottage  Way, 
Sacramento,  California  95821-1898, 
telephone  (916)  978-5525. 


The  certification  of  Charter  renewal  is 
published  below: 

Certification 

I  hereby  certify  that  Charter  renewal 
of  the  California  Bay-Delta  Public 
Advisory  Committee  is  in  the  public 
interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior. 

Gale  A.  Norton, 

Secretary  of  the  Interior. 

(FR  Doc.  03-20800  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  43^0-MN-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  information 
Collection  for  1029-0103 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annoimcing 
that  the  information  collection  request 
regarding  noncoal  reclamation,  found  at 
30  CFR  part  875,  has  been  forwarded  to 
the  Office  of  Management  and  Budget 
(OMB)  for  renewal  authority.  The 
information  collection  request  describes 
the  nature  of  the  information  collection 
and  the  expected  burden  and  cost. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by 
September  15,  2003,  in  order  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  at  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
condition  and  recordkeeping  activities 
(see  5  CFR  1320.8  (d)).  OSM  has 
submitted  a  request  to  OMB  to  renew  its 
approval  of  the  collection  of  information 
for  noncoal  reclamation,  found  at  30 
CFR  part  875.  OSM  is  requesting  a  3- 
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year  term  of  ipproval  for  this 
information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  disj  lays  a  ciurently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  js  listed  in  30  CFR  part  875, 
which  is  102^-0103. 

As  required  under  5  CFR  1320.8(dl), 
a  Federal  Recister  notice  soliciting 
comments  oi  these  collections  of 
information  was  published  on  May  2, 
2003  (68  FR  :  13496).  No  conunents  were 
received.  Thi  s  notice  provides  the 
public  with  i  n  additional  30  days  in 
which  to  con  iment  on  the  following 
information  ( ollection  activity: 

Title:  None  oal  reclamation,  30  CFR 
part  875. 

0\fB  Conti  ol  Number:  1029-0103. 

Summary:  This  part  establishes 
procedures  a  id  requirements  for  State 
k  nd  Indian  tr  ibes  to  conduct  noncoal 
reclamation  \  ising  abandoned  mine  land 
funding.  The  information  is  needed  to 
assure  compiance  with  the  Surface 
Mining  Conh  ol  and  Reclamation  Act  of 
1977. 

Bureau  Foi  m  Numbers:  OSM— 47, 
OSM-51. 

Frequency  of  collection:  Once. 

Descriptioi  of  Respondents:  State 
governments  and  Indian  Tribes. 

Total  Anni  al  Responses:  10. 

Total  Anni  al  Burden  Hours:  189. 

Send  comn  lents  on  the  need  for  the 
collection  of  nformation  for  the 
performance  :if  the  functions  of  the 
agency;  the  a  xuracy  of  the  agency's 
burdenestim  ites;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  c  ollection;  and  ways  to 
minimize  the  information  collection 
burden  on  rei  pendents,  such  as  use  of 
automated  m  ;ans  of  collection  of  the 
information,  o  the  following  address. 
Please  refer  ti  i  the  appropriate  OMB 
control  numh  er  in  ail  correspondence. 
ADDRESSES:  S  ubmit  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Offio  (  of  Management  and 
Budget,  Attei  tion:  Department  of 
Interior  Desk  Officer,  by  telefax  at  (202) 
395-5806  or  da  e-mail  to 
RuthSolomc  n@omb.eop.gov.  Also, 
please  send  a  copy  of  your  comments  to 
John  A.  Trele  ise.  Office  of  Surface 
Mining  Reclamation  and  Enforcement, 
1951  Constitution  Ave.  NW.,  Room  210- 
SIB,  Washing  ton,  DC  20240;  or 
electronically  to  jtreleas@osmre.gov. 

Dated:  July  1  2003. 
Richard  G.  Br]  son. 

Chief,  Division 
(FR  Dck:.  03 
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BILUNG  CODE  43  O-iS-U 


of  Regulatory  Support. 
17  Filed  8-14-03;  8:45  am) 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  TA-421-3] 

Certain  Brake  Drums  and  Rotors  From 
China 

Determinatian 

On  the  basis  of  information  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section 
421(b)(1)  of  the  Trade  Act  of  1974,^  that 
certain  brake  drums  and  rotors  ^  from 
the  People's  Republic  of  China  are  not 
being  imported  into  the  United  States  in 
such  increased  quantities  or  under  such 
conditions  as  to  cause  or  threaten  to 
cause  market  disruption  to  the  domestic 
producer?  of  like  or  directly  competitive 
products. 

Background 

Following  receipt  of  a  petition,  as 
amended,  filed  on  Jime  6,  2003,  on 
behalf  of  the  Coalition  for  the 
Preservation  of  American  Brake  Drum 
and  Rotor  Aftermarket  Manufacturers, 
the  Commission  instituted  investigation 
No.  TA-421-3,  Certain  Brake  Drums 
and  Rotors  from  China,  under  section 
421  of  the  Trade  Act  of  1974  to 
determine  whether  certain  brake  drums 


'  19  U.S.C.  2451(b)(1). 

■i  For  purposes  of  this  investigation,  aftermarket 
brake  drums  ancj  aftermarket  brake  rotors  are 
defined  as  certain  brake  drums  and  certain  brake 
rotors  made  of  gray  cast  iron,  wtiether  finished, 
semifinished,  or  unfinished,  ranging  in  diameter 
from  8  to  16  inches  (20.32  to  40.64  centimeters)  and 
in  weight  from  8  to  45  pounds  (3.63  to  20.41 
kilograms).  The  size  parameters  (weight  and 
dimension)  of  the  brake  drums  and  brake  rotors 
limit  their  use  to  the  following  types  of  motor 
vehicles:  automobiles,  all-terrain  vehicles,  vans  and 
recreational  vehicles  under  "one  ton  and  a  half," 
and  light  trucks  designated  as  "one  ton  and  a  half." 

Finished  aftermarket  brake  drums  and  finished 
aftermarket  brake  rotors  are  those  that  are  ready  for 
sale  and  installation  without  any  further  operations. 
Semifinished  aftermarket  brake  drums  and 
semifinished  aftermarket  brake  rotors  are  those  on 
which  the  surface  is  not  entirely  smooth,  and  has 
undergone  some  drilling.  Unfinished  aftermarket 
brake  drums  and  unfinished  aftermarket  brake 
rotors  are  those  which  have  undergone  some 
grinding  or  turning. 

The  brake  drums  and  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the  casting  a  logo 
of  an  original  equipment  manufacturer  which 
'  produces  vehicles  sold  in  the  United  Stales  (e.g.. 
General  Motors,  Ford.  DaimlerChrysler.  Honda, 
Toyota,  Volvo).  Brake  drums  and  brake  rotors 
covered  in  this  investigation  are  not  certified  by 
OEM  producers  of  vehicles  sold  in  the  United 
States.  The  scope  ?!so  Includes  composite  brake 
drums  and  composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel  plate,  but 
otherwise  meet  the  aljove  criteria. 

The  imported  products  are  provided  for  in 
subheading  8708.39.50  of  the  HTS  at  a  general  duty 
rate  of  2.5  percent  ad  valorem.  Although  the  HTS 
category  is  provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  under  investigation  is  dispositive. 


and  rotors  from  China  are  being 
imported  into  the  United  States  in  such 
increased  quantities  or  under  such 
conditions  as  to  cause  or  threaten  to 
cause  market  disruption  to  the  domestic 
producers  of  like  or  directly  competitive 
products. 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  the 
scheduling  of  a  public  hearing  to  be 
held  in  connection  therewith  was  given 
by  posting  a  copy  of  the  notice  on  the 
Commission's  Web  site  [http:// 
www.usitc.gov)  and  by  publishing  the 
notice  in  the  Federal  Register  of  June 
16,  2003  (68  FR  35702).  The  hearing  was 
held  on  July  18,  2003  in  Washington, 
DC;  all  persons  who  requested  the 
opportiinity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  views  of  the  Commission  are 
contained  in  USITC  Publication  3622 
(August  2003),  entitled  Certain  Brake 
Drums  and  Rotors  from  China: 
Investigation  No.  TA-421-3. 

By  order  of  the  Commission. 

Issued:  August  5,  2003. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  03-20813  Filed  8-14-03;  8:46  am] 

BILUNG  CODE  7020-02-0 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  731  -TA-1 046 
(Preliminary)] 

Tetrahydrofurfuryl  Alcohol  From  China 

DeterminatioD 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
(Commission)  determines,  pursuant  to 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)",  that  there 
is  a  reasonable  indication  that  an 
industry  in  the  United  States  is 
materially  injured  by  reason  of  imports 
from  China  of  tetrahydrofurfuryl 
alcohol,  provided  for  in  subheading 
2932.13.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Commencement  of  Final  Phase 
Investigation 

Pursuant  to  section  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 
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notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  section  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce 
(Commerce)  of  an  affirmative 
preliminary  determination  in  the 
investigation  under  section  733(b)  of  the 
Act,  or,  if  the  preliminary  determination 
is  negative,  upon  notice  of  an 
affirmative  final  determination  in  that 
investigation  imder  section  735(a)  of  the 
Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and,  if  the  merchandise  luider 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping  and 
coimtervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Background 

On  Jime  23,  2003,  a  petition  was  filed 
with  the  Commission  and  Commerce  by 
Penn  Specialty  Chemicals,  Inc., 
Plymouth  Meeting,  PA,  alleging  that  an 
industry  in  the  United  States  is 
materially  injured  or  threatened  with 
material  injury  by  reason  of  LTFV 
imports  of  tetrahydrofurfuryl  alcohol 
from  China.  Accordingly,  effective  June 
23,  2003,  the  Commission  instituted 
antidumping  duty  investigation  No. 
731-TA-1046  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  June  30,  2003  (69  FR 
38721).  The  conference  was  held  in 
Washington,  DC,  on  July  14,  2003,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  August  7, 
2003.  The  views  of  the  Commission  are 
contained  in  USITC  Publication  3620 
(August  2003),  entitled 
Tetrahydrofurfuryl  Alcohol  from  China: 
Investigation  No.  1046  (Preliminary). 

By  order  of  the  Cbmmissioti. 


Issued:  August  1 1 ,  2003 . 
Marilyn  R.  Abbott, 

Secretary  to  the  Commission. 

[FR  Doc.  03-20814  Filed  8-14-03;  8:45  am] 

BILLING  CODE  7020.02-? 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Assistant  Attorney 
General  for  Civil  Rights;  Certification 
of  the  Maryland  Accessibility  Code 
Under  the  Americans  With  Disabilities 
Act 

AGENCY:  Department  of  Justice. 
ACTION:  Notice  of  preliminary 
determination  of  equivalency,  the 
period  for  submitting  public  comments 
and  the  hearing  in  Maryland  on  the 
proposed  determination  of  equivalency. 

SUMMARY:  The  Department  of  Justice 
(Department)  has  determined  that  the 
Maryland  Accessibility  Code,  under 
.05.02.02  of  the  Code  of  Maryland 
Regulations  (COMAR),  as  adopted 
pursuant  to  Article  83B,  section  6-102 
of  the  Annotated  Code  of  Maryland 
(together,  the  Maryland  law),  meets  or 
exceeds  the  new  construction  and 
alterations  requirements  of  title  III  of  the 
Americans  with  Disabilities  Act  of  1990 
(ADA).  The  Department  proposes  to 
issue  a  final  certification,  pursuant  to  42 
U.S.C.  12188(b)(l)(A)(ii)  and  28  CFR 
36.601  et  seq.,  which  would  constitute 
rebuttable  evidence,  in  any  enforcement 
proceeding,  that  a  building  constructed 
or  altered  in  accordance  with  the 
Maryland  law  meets  or  exceeds  the 
requirements  of  the  ADA.  The 
Department  invites  public  comment  on 
the  proposed  certification  determination 
and  will  hold  an  informal  hearing  on 
the  proposed  determination  in  EUicott 
City,  Maryland. 

DATES:  To  be  assured  of  consideration, 
comments  must  be  in  writing  and  must 
be  received  on  or  before  October  14, 
2003.  The  hearing  in  Ellicott  City, 
Maryland  is  scheduled  for  Thiu-sday, 
September  4,  2003.  at  1  p.nl..  Eastern 
Time. 

ADDRESSES:  Comments  on  the 
preliminary  determination  of 
equivalency  and  on  the  proposal  to 
issue  final  certification  of  equivalency 
of  the  Maryland  law  should  be  sent  to: 
John  L.  Wodatch,  Chief,  Disability 
Rights  Section,  Civil  Rights  Division, 
U.S.  Department  of  Justice,  950 
Pennsylvania  Avenue,  NW.,  1425  NYA 
Building,  Washington,  DC  20530. 

The  hearing  in  Maryland  will  be  held 
at  the  office  of  the  Maryland  Department 
of  Community  Development  located  at: 
The  Banneker  Room,  George  Howard 


Building/Howard  County  Office 
Complex,  Ellicott  City,  MD  21043. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Wodatch,  Chief,  Disability  Rights 
Section,  Civil  Rights  Division,  U.S. 
Department  of  Justice,  950  Pennsylvania 
Avenue,  NW.,  1425  NYA  Building, 
Washington,  DC  20530.  Telephone 
number  (800)  514-0301  (Voice)  or  (800) 
514-0383  (TTY). 

Copies  of  this  notice  are  available  in 
formats  accessible  to  individuals  with 
vision  impairments  and  may  be 
obtained  by  calling  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TTY).  Copies 
of  the  Maryland  law  and  supporting 
materials  may  be  inspected  by 
appointment  at  1425  New  York  Avenue, 
NW.,  Suite  4039,  Washington,  DC  by 
calling  Linda  Garrett  at  (202)  353-0423 
TTY,  or  by  e-mail  at 
IJnda.Garrett@usdol.gov. 

SUPPLEMENTARY  INFORMATION: 

Background:  The  ADA  authorizes  the 
Department  of  Justice,  upon  application 
by  a  State  or  local  government,  to  certify 
that  a  State  or  local  law  that  establishes 
accessibility  requirements  meets  or 
exceeds  the  minimum  requirements  of 
title  III  of  the  ADA  for  new  construction 
and  alterations.  42  U.S.C. 
12188(b)(l)(A)(ii);  28  CFR  36.601  et  seq. 
Final  certification  constitutes  rebuttable 
evidence,  in  any  ADA  enforcement 
action,  that  a  building  constructed  or 
altered  in  accordance  with  the  certified 
code  complies  with  the  new 
construction  and  alterations 
requirements  of  tide  III  of  the  ADA. 

The  Maryland  Department  of  Housing 
and  Commimity  Development  requested 
that  the  Department  of  Justice 
(Department)  certify  that  the  Maryland 
Accessibility  Code,  under  .05.02.02  of 
the  Code  of  Maryland  Regulations 
(COMAR),  as  adopted  pursuant  to 
Article  83B,  section  6-102  of  the 
Annotated  Code  of  Maryland  (together, 
the  Maryland  law),  meets  or  exceeds  the 
new  construction  and  alterations 
requirements  of  title  III  of  the  ADA. 

The  Department  has  analyzed  the 
Maryland  law  and  has  preliminarily 
determined  that  it  meets  or  exceeds  the 
new  construction  and  alterations 
requirements  of  title  III  of  the  ADA.  By 
letter  dated  May  29,  2003,  the 
Department  notified  the  Maryland 
Department  of  Housing  and  Community 
Development  of  its  preliminary 
determination  of  equivalency. 

Effect  of  Certification:  The 
certification  determination  will  be 
limited  to  the  version  of  the  Maryland 
law  that  has  been  submitted  to  the 
Department.  The  certification  will  not 
apply  to  amendments  or  interpretations 
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that  have  nol  been  submitted  and 
reviewed  by  the  Department. 

Certificatic  n  will  not  apply  to 
buildings  coi  istructed  by  or  for  State  or 
local  government  entities,  which  are 
subject  to  title  II  of  the  ADA.  Nor  does 
certification  apply  to  accessibility 
requirementa  that  are  addressed  by  the 
Maryland  lav  r  that  are  not  addressed  by 
the  ADA  Stai  idards  for  Accessible 
Design. 

Finally,  ce:  tification  does  not  apply  to 
variances  or  vaivers  granted  imder  the 
Maryland  lav  j.  Therefore,  if  a  builder 
receives  a  vai  iance,  waiver, 
modification  or  other  exemption  from 
the  requirem  )nts  of  the  Maryland  law 
for  any  elemi  nt  of  construction  or 
alterations,  tJ  le  certification 
determinatio;  i  will  not  constitute 
evidence  of  I  DA  compliance  with 
respect  to  that  element. 

Procedure:  The  Department  will 
review  comn  ents  received  from  the 
public  regard  ing  the  proposed 
determination  and,  during  the  60-day 
comment  per  iod,  will  hold  an  informal 
hearing  in  M  iryland  to  provide  an 
opportunity  1  ar  interested  persons, 
including  inc  ividuals  with  disabilities, 
to  express  th(  ir  views  with  respect  to 
the  preliminc  ry  determination  of 
equivalency  ( (f  the  Maryland  law. 
Interested  pa  ties  who  wish  to  testify  at 
the  hearing  s  lould  contact  Linda  Garrett 
at  (202)  353-  )423  TTY  or  by  e-mail  at 
Linda. GaneU  @usdoj.Qov. 

The  hearin  5  site  will  be  accessible  to 
individuals  v  ith  disabilities. 
Individuals  v  ho  require  sign  language 
interpreters  c  r  other  aiixiliary  aids 
should  contai  :t  Linda  Garrett  at  (202) 
353-0423  TT  Y,  or  by  e-mail  at 
Linda.Gqireti  @usdoj.gov.  A  notice  of  at 
least  four  da\  s  before  the  hearing  date 
would  be  gre;  itly  appreciated  if 
individuals  n  squire  sign  language 
interpreters  0  r  other  auxiliary  aids. 

Dated:  Augu  t  8.  2003. 
|.  Michael  Wig  ^s. 
Acting  Assistat  <t 
Rights. 

[FR  Doc.  03-2C  795 
BILLING  CODE  44  0-13-M 


Attorney  General  for  Civil 
95  Filed  8-14-03;  8:45  am) 


DEPARTMENT  OF  JUSTICE 

Office  of  the  Assistant  Attorney 
General  for  Civil  Rights;  Certification 
of  the  Maryland  Accessibility  Code 
Under  the  Americans  With  Disabilities 
Act 

AGENCY:  Department  of  Justice. 
ACTION:  Notide  of  hearing. 


summary:  Th^ 
will  hold  an 


Department  of  Justice 
nformal  hearing  in 


Washington,  DC  on  the  proposed 
certification  that  the  Maryland 
Accessibility  Code,  under  .05.02.02  of 
the  Code  of  Maryland  Regulations 
(COMAR),  as  adopted  pursuant  to 
Article  83B,  section  6-102  of  the 
Annotated  Code  of  Maryland  (together, 
the  Maryland  law),  meets  or  exceeds  the 
new  construction  and  alterations 
requirements  of  tide  IH  of  the 
Americans  With  Disabilities  Act  (ADA). 
DATES:  The  hearing  in  Washington,  DC 
is  scheduled  for  Wednesday,  October 
22,  2003,  at  2  p.m.  Eastern  Time. 
ADDRESSES:  The  hearing  will  be  held  at: 
Disability  Rights  Section,  1425  New 
York  Avenue,  NW,  Suite  4039. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Wodatch,  Chief,  Disability  Rights 
Section,  Civil  Rights  Division,  U.S. 
Department  of  Justice,  950  Pennsylvania 
Avenue,  NW,  1425  NYA  Building, 
Washington,  DC  20530.  Telephone 
number  (800)  514-0301  (Voice)  or  (800) 
514-0383  (TTY). 

Copies  of  this  notice  are  available  in 
formats  accessible  to  individuals  with 
vision  impairments  and  may  be 
obtained  by  calling  (800)  514-0301 
(Voice)  or  (800)  514-0383  (TTY). 
SUPPLEMENTARY  INFORMATION: 

Background:  Elsewhere  in  this  issue 
of  the  Federal  Register,  the  Department 
of  Justice  (Department)  is  publishing  a 
notice  in  the  Federal  Register 
announcing  that  it  had  preliminarily 
determined  that  the  Maryland 
Accessibility  Code,  under  .05.02.02  of 
the  Code  of  Maryland  Regulations 
(COMAR),  as  adopted  pursuant  to 
Article  833,  section  6-102  of  the 
Annotated  Code  of  Maryland  (together, 
the  Mar>'land  law),  meets  or  exceeds  the 
new  construction  and  cdterations 
requirements  of  title  III  of  the  ADA.  The 
Department  noted  that  it  intended  to 
issue  final  certification  of  the  Maryland 
law  and  requested  written  comments  on 
the  preliminary  determination  and  the 
proposed  final  certification.  The 
Department  also  noted  that  it  intended 
to  hold  an  informal  hearing  in  Ellicott 
City,  Maryland,  during  the  60-day 
comment  period  on  the  preliminary 
determination. 

Procedure:  In  addition  to  the  informal 
hearing  in  Ellicott  City,  Maryland,  the 
Department  will  hold  an  informal 
hearing  in  Washington,  DC,  after  the 
close  of  the  60-day  comment  period  to 
provide  an  opportunity  for  interested 
persons,  including  individuals  with 
disabilities,  to  express  their  views  with 
respect  to  the  issuance  of  a  final 
determination  of  equivalency  of  the 
Maryland  Law.  Interested  parties  who 
wish  to  testify  at  the  hearing  should 


contact  Linda  Garrett  at  (202)  353-0423 
TTY,  or  by  e-mail  at 
Linda.GaiTett@usdoj.gov. 

The  meeting  site  will  be  accessible  to 
individuals  with  disabilities. 
Individuals  who  require  sign  language 
interpreters  or  other  auxiliary  aids 
should  contact  Linda  Garrett  at  (202) 
353-0423  TTY,  or  by  e-mail  at 
Linda.Garrett@usdoj.gov.  A  notice  of  at 
least  four  days  before  the  hearing  date 
would  be  greatly  appreciated  if 
individuals  require  sign  language 
interpreters  or  other  auxiliary  aids. 

Dated:  August  8,  2003. 
J.  Nfichael  Wiggins, 

Acting  Assistant  Attorney  General  for  Civil 

Rights. 

[PR  Doc.  03-20796  Filed  8-14-03;  8:45  am] 

BILLING  COOE  441(M3-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— The  Digital  Subscriber 
Line  Forum 

Notice  is  hereby  given  that,  on  July 
16,  2003,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Digital 
Subscriber  Line  Forum  ("DSL")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  ASTRl,  Tsimshatsui, 
Kowloon,  Hong  Kong-China; 
Bridgewater  Systems,  Kanata,  Ontario, 
Canada;  Celite  Systems,  Austin,  TX; 
Cidco  Communications  Corporation, 
Morgan  Hill,  CA;  DrayTek  Corp., 
Hsinchu,  Taiwan;  E  &  E  Magnetic 
Products,  Hong  Kong,  Hong  Kong-        • 
China;  eCommerce  Innovation  Centre, 
Cardiff,  Wales,  United  Kingdom; 
Efficient  Networks,  Dallas,  TX; 
Entrisphere,  Santa  Clara,  CA;  Gemtek 
Technology  Co.,  Hokou,  Hsinchu, 
Taiwan;  Georgia  Tech  Broadband 
Institute,  Atlanta,  GA;  Incognito 
Software,  Vancouver,  British  Coliimbia, 
Canada;  Infratel  Communications, 
Huntingdon  Valley,  PA;  ITI  Limited. 
Bangalore,  Karatka,  India;  Juniper 
Networks,  Westford,  MA;  Lite-On 
Technology,  Chung-Ho,  Taipei,  Hsien, 
Taiwan;  Netgear,  Santa  Clara,  CA;  Pine- 
net,  Broken  Bow,  OK;  Point  Topic, 
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London,  United  Kingdom;  Real 
Communications,  Milpitas,  CA;  Redback 
Networks,  San  Jose,  CA;  Spamex, 
Laguna  Hills,  CA;  Stanford  University, 
Stanford,  CA;  Telenor,  Fomebu, 
Norway;  Xignal  Technologies, 
Unterhaching.  Germany;  and  Xilinx, 
San  Jose,  CA,  have  been  added  as 
parties  to  this  venture.  The  following 
companies  have  cancelled  their 
memberships:  3Com,  San  Diego,  CA; 
Actema  Eningen  GmbH,  Salem,  VA; 
Admit  Design  Systems,  Dalgety  Bay, 
Fife,  United  Kingdom;  Advanced 
TelCom  Group,  Santa  Rosa,  CA;  Agilent 
Technologies,  San  Jose,  CA;  Allied  Data 
Technologies,  Spijkenisse,  The 
Netherlands;  Angeles  Design  Systems, 
Inc.,  Los  Angeles,  CA:  Aspex 
Technology,  Hygh  Wycombe,  United 
Kingdom;  Atech  Technology  Co., 
Taipei,  Taiwan;  Avail  Networks,  Ann 
Arbor,  MI;  Best  Data  Products, 
Chatswortii,  CA;  BRECIS 
Commiuiications,  San  Jose,  CA; 
Broadframe  Corporation,  Alta  Loma, 
CA;  C-DOT,  Bangalore,  Karataka,  India; 
Calix  Networks,  Petalimia,  CA;  Carrier 
Access  Corporation,  Boulder,  CO; 
Castlenet  Technology,  Wu-Ku  Hsiang, 
Taipei  Hsien,  Taiwan;  Celsian 
Technologies,  Tustin,  CA;  Chaos 
Telecom,  San  Diego,  CA;  CoEv,  Inc., 
Watertown,  SD;  Commiuiications 
Standards  Review,  Palo  Alto,  CA; 
Conklin  Corporation,  Duluth,  GA; 
Corecess,  Seoul,  Republic  of  Korea; 
Croatian  Telecom,  Zagreb,  Croatia;  Data 
Connection,  Chester,  United  Kingdom; 
DSLB  it  Hanti-o  Oy,  Oulu,  Finland;  DTI, 
Newport,  South  Wales,  United 
Kingdom;  Eicon  Networks,  Montreal, 
Quebec,  Canada;  Exigen  Group,  Saint 
John,  New  Bnmswick,  Canada; 
FutureSoft,  San  Jose,  CA;  Garnet 
Systems  Co.,  Seoul,  Republic  of  Korea; 
General  Bandwidth,  Austin,  TX; 
Hewlett  Packard,  Piscataway,  NJ; 
Hyundai  Electronics,  Seoul,  Republic  of 
Korea;  Integrated  Telecom  Express,  Inc., 
San  Jose,  CA;  Inventel,  Paris,  France; 
Ishoni  Networks,  Santa  Clara,  CA;  ITRI, 
Chutimg,  Hsinchu,  Taiwan;  Jetstream 
Communications,  San  Jose,  CA;  Kinpo 
Electronics,  Taipei  Hsien,  Taiwan;  KYE 
Systems,  Taipei,  Taiwan;  Lake 
Communications,  Dublin,  Ireland; 
Marconi  Communications,  Genoa,  Italy; 
Maxxio  Technologies,  Vienna,  Austria; 
MDS  Gateways,  Dublin,  Ireland;  Metro- 
OptiX,  Allen,  TX;  Mitel  Networks, 
Kanata,  Ontario,  Canada;  MMG-North 
America,  Patterson,  NJ;  MTnet,  Skopje, 
Macedonia,  Greece;  Netergy  Networks, 
Marlow,  United  Kingdom;  NHC 
Communications,  Moimt-Royal,  Quebec, 
Canada;  OKI  Electric  Industry,  Naples, 
FL;  Optimal  Commiuiications  LTD, 


Gerrards  Cross,  United  Kingdom; 
Partner  Voxtream,  Vojens,  Denmark; 
Polycom  Inc.,  Milpitas.  CA;  Prestolite 
Wire/Krone,  Garland,  TX;  Pulsent 
Corporation,  Milpitas,  CA;  QSC, 
Cologne,  Germany;  RTT  Technologies, 
Tel  Aviv,  Israel;  Santera  Systems,  Piano, 
TX;  Sasken  Communication 
Technologies,  Bangalore,  Karataka, 
India;  SercoNet,  Ra'anana,  Israel; 
Silicom,  Kfar-Sava,  Israel;  Telcordia 
Technologies,  Red  Bank.  NJ;  Telebyte, 
Greenlawn,  NY;  TeleChoice,  Mansfield 
Center,  CT;  TeliaSonera  AB,  Farsta, 
Sweden;  Telrad,  Rosh  Ha'ayin,  Israel; 
Tenovis  GmbH  &  Co.  KG,  Frankfurt, 
Germany;  Turnstone  Systems,  Santa 
Clara,  CA;  Tut  Systems.  Pleasanton.  CA: 
Uniden  America,  Fort  Worth,  TX; 
URMET  Suds  S.p.A.,  Torino,  Italy; 
VideoTele.com,  Lake  Oswego.  OR; 
Virtual  Access,  Foxboro,  MA;  Vitria 
Technology,  Sunnyvale,  CA; 
VoicePump,  Schaumberg,  IL;  Voyan 
Technology,  Santa  Clara,  CA;  Wind 
River  Systems,  Alameda,  CA;  Wipro, 
Bangalore,  Karataka,  India;  Yokogawa 
Electric  Corporation,  Tokyo,  Japan;  and 
Zhone  Technologies,  Oakland,  CA. 

Panasonic  Semiconductor  is  now 
Panasonic  Communications,  Tokyo, 
Japan;  Pacific  Century  Cyperworks  is 
now  PCCW  Limited,  Hong  Kong,  Hong 
Kong-China;  Professional  Multimedia 
Networks  is  now  Sphairon,  Bautzen, 
Germany;  and  CSI  Suttle/ Apparatus  is 
now  Suttle,  Eden  Prairie,  MN. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DSL  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  May  15,  1995.  DSL  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  July  25,  1995  (60  FR  38058). 

The  last  notification  was  filed  with 
the  Department  on  October  16,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  20,  2002  (67  FR 
78014). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-20825  Filed  8-14-03;  8:45  am] 

BILUNG  COOE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Multiservice  Switching 
Forum 

Notice  is  hereby  given  that,  on  July 
28,  2003.  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993. 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Multiservice 
Switching  Forum  ("MSF")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federad  Trade  Commission  disclosing 
changes  in  its  membership  stptus.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Operax  AB,  Lulea,  Sweden,  has  been 
added  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  MSF  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  January  22.  1999,  MSF  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6Cb)  of  the 
Act  on  May  26,  1999  (64  FR  28519). 

The  last  notification  was  filed  with 
the  Department  on  May  6,  2003.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  30,  2003  (68  FR  38722). 

Dorothy  B.  Fountain, 

Deputy  Director  of  Operations,  Antitrust 

Division. 

[FR  Doc.  03-20826  Filed  8-14-03;  8:45  am] 

BILLING  CODE  4410-11-11 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — ^The  National  Center  for 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  on  July 
22,  2003,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  National  Center 
for  Manufacturing  Sciences,  Inc.  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
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membership  status.  The  notifications 
were  filed  fa  r  the  purpose  of  extending 
the  Act's  pre  visions  limiting  the 
recovery  of  a  ntitrust  plainti^s  to  actual 
damages  un(  er  specified  circumstances. 
Specifically,  Acer  America  Corporation, 
Newbiuy  Pol,  MA;  Foster-Miller,  Inc., 
Waltham,  M  \;  Gage  Products  Company, 
Femdale,  Ml ;  Leszynski  Group  Inc., 
Bellevue,  Wi  ^:  Intel  Corporation,  Santa 
Clara,  CA;  Pi  econ  Machining 
Optimizatioi  i  Technologies,  Gross 
Pointe  Park,  VII;  Rolls  Royce 
Corporation,  Indianapolis,  IN;  and 
Unigraphics  Solutions,  Inc.,  Plymouth 
Meeting,  PA  have  been  added  as  parties 
to  this  ventu  e. 

No  other  c  langes  have  been  made  in 
either  the  mt  mbership  or  planned 
activity  of  th  i  group  research  project. 
Membership  in  this  group  research 
project  rema  ns  open,  and  The  National 
Center  for  Mi  mufacturing  Sciences,  Inc. 
intends  to  fil ;  additional  written 
notification  <  isclosing  all  changes  in 
membership, 

On  Februay  20, 1987,  The  National 
Center  for  M  inufactiuing  Sciences,  Inc. 
filed  its  origi  lal  notification  pursuant  to 
Section  6(a)  i  »f  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  Section 
6(b)  of  the  A^t  on  March  17,  1987  (52 
FR8375). 

The  last  ndUfication  was  filed  with 
the  Departm*  nt  on  April  7,  2003.  A 
notice  was  pi  iblished  in  the  Federal 
Register  purs  uant  to  Section  6(b)  of  the 
Acton  May  1 4,  2003  (68  FR  25906-01). 


Dorothy  B.  Fountain 

Deputy  Directcr 

Division. 

[FR  Doc.  03-2(1824 
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DEPARTMEIfT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993-^etrotechnical  Open 
Standards  Consortium,  inc.  ( "POSC") 

Notice  is  hureby  given  that,  on  July 
17,  2003,  pursuant  to  Section  6(a)  of  the 
National  Coo  aerative  Research  and 
Production  y^ct  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  ,  ^ct"),  Petrotechnical  Open 
Standards  Cc  nsortium.  Inc.  ("POSC") 
has  filed  writ  ten  notifications 
simultaneously  with  the  Attorney 
General  and  ^he  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  fo<  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 


damages  under  specified  circumstances. 
Specifically,  ETL  Solutions  Limited, 
Blaenau  Ffestiniog,  Gwynedd,  United 
Kingdom;  and  Trust  Technical  Services, 
Abu  Dhabi,  United  Arab  Emirates,  have 
been  added  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Petrotechnical  Open  Standards 
Consortium,  Inc.  ("POSC")  intends  to 
file  additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  14,  1991,  Petrotechnical 
Open  Standards  Consortium,  Inc. 
("POSC")  filed  its  original  notification 
pursuant  to  Section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
Section  6(b)  of  the  Act  oh  February  7, 
1991  (56  FR  5021). 

The  last  notification  was  filed  with 
the  Department  on  October  17,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  January  22,  2003  (68  FR  3037). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  03-20823  Filed  8-14-03;  8:45  am] 

BILLING  COOE  4410-11-M 


DEPARTIMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Cordell  Clarlc,  IM.D.,  Revocation  of 
Registration 

On  July  26,  2002,  the  then-Deputy 
Administrator  of  the  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  and  Notice  of  Immediate 
Suspension  of  Registration  to  Cordell 
Clark,  M.D.  (Dr.  Clark).  Dr.  Clark  was 
notified  of  an  opportimity  to  show  cause 
as  to  why  DEA  should  not  revoke  his 
DEA  Certificate  of  Registration, 
AC1074892,  pursuant  to  21  U.S.C. 
824(a)(1),  (3)  and  (4),  and  deny  any 
pending  applications  for  renewal  or 
modification  as  a  practitioner  pursuant 
to  21  U.S.C.  823(f).  The  Order  to  Show 
Cause — Notice  of  Immediate  Suspension 
further  notified  Dr.  Clark  that  his  DEA 
registration  was  immediately  suspended 
as  an  imminent  danger  to  the  public 
health  and  safety  pursuant  to  21  U.S.C. 
824(d).  Dr.  Clark  was  also  notified  that 
should  no  request  for  a  hearing  be  filed 
within  30  days,  his  hearing  right  would 
be  deemed  waived. 

On  July  31,  2002,  three  DEA  Diversion 
Investigators  attempted  to  serve  the 
Order  to  Show  Cause-Notice  of 
Suspension  upon  Dr.  Clark  at  his 
registered  address  in  Dallas,  Texas.  The 


investigators  also  attempted  delivery  at 
a  second  business  address  in  Dallas.  Dr. 
Clark  was  at  neither  location,  and  both 
appeared  to  have  been  vacated.  On 
August  1,  2002,  two  DEA  Diversion 
Investigators  along  with  a  DEA  Special 
Agent  hand  carried  the  Order  to  Show 
Cause — Notice  of  Immediate  Suspension 
to  Dr.  Clark's  residence  in  Cedar  Hill, 
Texas.  Dr.  Clark  again  was  not  present, 
however,  a  person  identifying  himself  as 
Christopher  Clark  (later  determined  to 
be  Dr.  Clark's  twenty-year  old  son)  was 
present  at  the  location.  After  displaying 
credentials  and  identifying  themselves 
as  representatives  of  DEA,  the 
investigators  inquired  as  to  the 
whereabouts  of  Dr.  Clark.  Christopher 
Clark  informed  DEA  personnel  that  his 
father  was  "at  work"  but  would  not 
divulge  Dr.  Clark's  location  or 
telephonically  contact  him  so  that  DEA 
personnel  could  speak  with  him.  As  a 
result,  DEA  personnel  left  the  Order  to 
Show  Cause — Notice  of  Suspension 
(along  with  a  business  card  from  a 
Diversion  Investigator)  with  Christopher 
Clark  with  instructions  that  he  deliver 
the  same  to  Dr.  Clark.  DEA  has  not 
received  a  request  for  hearing  or  any 
other  reply  from  Dr.  Clark  or  anyone 
purporting  to  represent  him  in  this 
matter. 

Therefore,  the  Acting  Administrator, 
finding  that  (1)  30  days  have  passed 
since  the  receipt  of  the  Order  to  Show 
Cause,  and  (2)  no  request  for  a  hearing 
having  been  received,  concludes  that  Dr. 
Clark  is  deemed  to  have  waived  his 
hearing  right.  After  considering  material 
from  the  investigative  file  in  this  matter, 
the  Acting  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43  (d)  and  (e)  and 
1301.46. 

The  Acting  Administrator  finds  that 
Dr.  Clark  currently  possesses  DEA 
Certificate  of  Registration  AC1974892. 
While  Dr.  Clark's  DEA  registration 
reflects  an  expiration  date  of  August  31, 
2001,  that  registration  remains  valid 
based  upon  his  timely  submission  of  a 
DEA  renewal  application  dated  August 
16, 2001. 

The  Acting  Administrator  finds  that 
on  September  25,  2000,  the  Texas  State 
Board  of  Medical  Examiners  (Board) 
issued  an  order  suspending  Dr.  Clark's 
license  to  practice  medicine.  The 
Board's  order  was  based  in  part  upon 
Dr.  Clark's  failure  to  evaluate  a  patent 
prior  to  ordering  physical  therapy  and 
his  failure  to  comply  with  terms  and 
conditions  of  a  prior  Agreed  Order  that 
Dr.  Clark  had  entered  into  with  the 
Board.  On  September  7,  2001,  the  Board 
issued  an  Order  denying  Dr.  Clark's 
petition  to  terminate  the  suspension  of 
his  medical  license. 
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On  September  26,  2001,  the  Texas 
Department  of  Public  Safety  (DPS) 
notified  Dr.  Clark  of  the  cancellation  of 
his  state  Controlled  Substances 
Registration  Certificate  niunber 
Y0042101.  The  action  by  DPS  was 
initiated  based  upon  Dr.  Clark's  failiue 
to  meet  a  necessary  precondition  for  a 
Texas  controlled  substance 
registration — a  medical  license  with  the 
Board  that  was  current  and  in  good 
standing. 

The  above  referenced  Order  to  Show 
Cause — Notice  of  Immediate  Suspension 
further  alleged,  and  a  review  of 
information  in  the  investigative  file 
suggests,  that  Dr.  Clark  materially 
falsified  his  August  16,  2001  application 
for  renewal  of  his  DEA  registration  by 
failing  to  disclose  information  regarding 
the  suspension  of  his  Texas  medical 
license.  The  investigative  file  also 
reveals  that  Dr.  Clark  continued  issuing 
prescriptions  for  controlled  substances 
despite  the  lack  of  state  authorization  to 
practice  medicine  or  handle  controlled 
substances,  and  being  advised  by  DEA 
personnel  on  August  30,  2001,  to  cease 
writing  such  prescriptions. 

There  is  no  evidence  in  the  record 
that  the  Board  has  lifted  the  suspension 
of  Dr.  Clark's  medical  license  or  that  his 
Texas  State  Controlled  Substances 
Certificate  has  been  reinstated. 
Therefore,  the  Acting  Administrator 
finds  that  Dr.  Clark  is  not  currently 
authorized  to  handle  controlled 
substances  in  that  state. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Joseph  Thomas  Allevi, 
M.D.,  67  FR  35581  (2002);  Dominick  A. 
Ricci,  M.D..  58  FR  51104  (1993);  Bobby 
Watts,  M.D.,  53  FR  11919  (1988). 

Here,  it  is  clear  that  Dr.  Clark  is  not 
licensed  to  handle  controlled  substances 
in  Texas,  where  ho  is  registered  with 
DEA.  Therefore,  he  is  not  entitled  to 
maintain  that  registration.  Because  Dr. 
Clark  is  not  entitled  to  a  DEA 
registration  in  Texas  due  to  his  lack  of 
state  authorization  to  handle  controlled 
substances,  the  Acting  Administrator 
concludes  that  it  is  unnecessary  to 
address  whether  Dr.  Clark's  registration 
should  be  revoked  based  upon  the  other 
grounds  asserted  in  the  Order  to  Show 
Cause — Notice  of  Immediate 
Suspension.  See  Fereida  Walker- 
Graham,  M.D..  68  FR  24761  (2003); 
Nathaniel- Aikens-Afful.  M.D.,  62  FR 


16871  (1997);  San  F.  Moore,  D.V.M.,  58 
FR  14428  (1993). 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  ACl 074892,  issued  to 
Cordell  Clark,  M.D.,  be,  and  it  hereby  is, 
revoked.  The  Acting  Administrator 
further  orders  that  any  pending 
application  for  renewal  or  modification 
of  such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective  . 

September  15,  2003. 

Dated:  July  28,  2003. 
William  B.  Simpkins, 

Acting  Administrator. 

[FR  Doc.  03-20805  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 
[Docket  No.  02-50] 

Kanwaljit  S.  Serai,  M.D.;  Revocation  of 
Registration 

On  June  28,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Kanwaljit  S.  Serai, 
M.D.  (Respondent).  The  Order  to  Show 
Cause  notified  the  Respondent  of  an 
opportunity  to  show  cause  as  to  why 
DEA  should  not  revoke  his  DEA 
Certificate  of  Registration,  AS1852715, 
and  deny  any  pending  applications  for 
renewal  or  modification  of  that 
registration.  The  Order  to  Show  alleged 
in  relevant  part  that  the  Respondent  is 
not  authorized  to  handle  controlled 
substances  in  the  State  of  Florida 
pursuant  to  21  U.S.C.  824(a)(3),  and  his 
continued  registration  woidd  be 
inconsistent  with  the  public  interest  as 
that  term  is  used  in  21  U.S.C.  824(a)(4) 
based,  in  part,  upon  allegations  that  the 
Respondent  inappropriately  treated  five 
patients,  and  that  on  April  17,  2001,  he 
was  arrested  and  charged  with  six 
counts  of  delivery  of  a  controlled 
substance. 

By  letter  dated  July  17,  2002,  the 
Respondent,  through  counsel,  requested 
a  hearing  in  this  matter.  On  July  30, 
2002,  the  presiding  Administrative  Law 
Judge  Mary  Ellen  Bittner  (Judge  Bittner) 
issued  an  Order  for  Prehearing 
Statements.  However,  in  lieu  of  filing  a 
prehearing  statement,  the  Government 
filed  Government's  Motion  for  Summary 
Judgement  and  Stay  of  Proceedings, 
arguing  that  the  Respondent  is  without 


authorization  to  handle  controlled 
substances  in  the  State  of  Florida,  and 
as  a  result,  further  proceedings  in  the 
matter  were  not  required.  Attached  to 
the  Government's  motion  was  an  Oitier 
of  Emergency  Suspension  of  License 
dated  August  27,  2001,  whereby  the 
State  Florida  Department  of  Health 
(Department  of  Health)  ordered  the 
immediate  suspension  of  the 
Respondent's  license  to  practice 
medicine  in  that  state. 

On  August  15.  2002,  Judge  Bittner 
issued  a  Memorandum  to  Counsel 
sta3dng  the  filing  of  prehearing 
statements  and  afforded  the  Respondent 
until  September  4,  2002.  to  respond  to 
the  Government's  Motion.  The 
Respondent  did  not  file  a  response. 

On  September  18,  2002,  Judge  Bittner 
issued  her  Opinion  and  Recommended 
Decision  of  the  Administrative  Law 
Judge  (Opinion  and  Recommended 
Decision).  As  part  of  her  recommended 
ruling.  Judge  Bittner  granted  the 
Government's  Motion  for  Summary 
Disposition  and  found  that  the 
Respondent  lacked  authorization  to 
handle  controlled  substances  in  the 
State  of  Florida,  the  jurisdiction  in 
which  he  is  registered  with  DEA. 

In  granting  the  Government's  motion, 
Judge  Bittner  also  recommended  that 
the  Respondent's  DEA  registration  be 
revoked  and  any  pending  applications 
for  modification  or  renewal  be  denied. 
Neither  party  filed  exceptions  to  her 
Opinion  and  Recommended  Decision, 
and  on  October  28.  2002,  Judge  Bittner 
transmitted  the  record  of  these 
proceedings  to  the  Office  of  the  DEA 
Deputy  Administrator. 

"The  Acting  Administrator  has 
considered  the  record  in  its  entirety, 
and  pursuant  to  21  CFR  1316.67,  hereby 
issues  his  final  order  based  upon 
findings  of  fact  and  conclusions  of  law 
as  hereinafter  set  forth.  The  Acting 
Administrator  adopts,  in  full,  the 
Opinion  and  Recommended  Decision  of 
the  Administrative  Law  Judge. 

The  Acting  Administrator  finds  that 
the  Respondent  currently  possesses 
DEA  Certificate  of  Registration 
AS1852715,  and  is  registered  at  an 
address  in  Tallahassee,  Florida.  That 
registration  remains  valid  until  February 
28,  2004. 

The  Acting  Administrator  further 
finds  that  on  August  27,  2001,  the 
Department  of  Health  issued  an  Order  of 
Emergency  Suspension  of  License 
suspending  the  Respondent's  license  to 
practice  medicine.  'The  Acting 
Administrator's  review  of  the 
Department  of  Health's  suspension 
order  reveals  that  in  or  around  January 
2000,  the  Respondent  was  found  to  have 
delivered  controlled  substances  to 
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several  pati  mts  as  well  as  to  an 
undercover  law  enforcement  agent 
without  me  lical  justification.  In  further 
support  of  i  s  suspension  action,  the 
Department  of  Health  also  foiuid  that 
the  Responc  ent  engaged  in  sexual 
misconduct  with  respect  to  his 
treatment  oi  a  patient. 

There  is  r  o  evidence  before  the 
Acting  Adn  inistrator  that  the 
suspension  3f  the  Respondent's  medical 
license  has  peen  stayeid  or  lifted. 
Therefore,  tne  Acting  Administrator 
finds  that  the  Respondent  is  currently 
suspended  rom  the  practice  of 
medicine  in  the  State  of  Florida  and  as 
a  result,  it  is  reasonable  to  infer  that  he 
is  also  witb(  >ut  authorization  to  handle 
controlled  s  jbstances  in  that  state. 

Pursuant  o  21  U.S.C.  824(a),  the 
Acting  Administrator  may  revoke  a  DEA 
Certificate  o "  Registration  if  he  finds  that 
the  registrar  t  has  had  his  state  license 
revoked  anc  is  no  longer  authorized  to 
dispense  co  itrolled  substances  or  has 
committed  such  acts  as  would  render 
his  registrat:  on  contrary  to  the  public 
interest  as  d  jtermined  by  factors  listed 
in  21  U.S.C.  823(f).  Thomas  B. 
Pelkowski,  IW.S.,  57  FR  28538  (1992). 
Neverthelesii,  despite  the  findings  of  the 
Florida  Dep  irtment  of  Health  related  to 
the  Responc  ent's  inappropriate 
handling  of  controlled  substances,  his 
sexual  misc(  induct  with  a  patient,  as 
well  as  othe:  public  interest  factors  for 
the  revocati(  m  of  his  DEA  registration 
asserted  her  sin,  the  more  relevant 
consideratia  n  here  is  the  present  status 
of  the  Respoident's  state  authorization 
to  handle  ca  itrolled  substances. 

DEA  does  not  have  statutory  authority 
under  the  C(  mtrdlled  Substances  Act  to 
issue  or  mai  itain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  landle  controlled 
substances  i:  i  the  state  in  which  he 
conducts  bu  iiness.  See,  21  U.S.C. 
802(21).  823  f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
upheld.  See  Joseph  Thomas  Allevi,  MD.. 
67  FR  35581  (2002):  Dominick  A.  Ricci, 
MD.,  58  FR  ;  1104  (1993);  Bobby  Watts. 
MD.,  53  FR  :  1919  (1988). 

Here,  it  is  :lear  that  the  Respondent 
is  not  licensi  (d  to  handle  controlled 
substances  i:i  Florida,  the  state  where  he 
currently  po  ssesses  a  DEA  registration. 
Therefore,  tl  e  Respondent  is  not 
entitled  to  n:  aintain  that  registration. 
Because  the  Respondent  lacks  state 
authorizatio:  i  to  handle  controlled 
substances,  I  he  Acting  Administrator 
concludes  ti  at  it  is  unnecessary  to 
address  whe  ther  the  Respondent's  DEA 
registration  :  hould  be  revoked  based 
upon  the  pu  )lic  interest  grounds 
asserted  in  t  le  Order  to  Show  Cause. 
See  Samual  Silas  Jackson,  67  FH  65145 


(2002);  Nathaniel- Aikens- A fful,  MD..  62 
FR  16871  (1997);  Sam  F.  Moore.  D.V.M., 
58  FR  14428  (1993). 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration,  AS1852715,  issued  to 
Kanwaljit  S.  Serai,  M.D.,  be,  and  it 
hereby  is,  revoked.  The  Acting 
Administrator  further  orders  that  any 
pending  applications  for  renewal  or 
modification  of  such  registration  be,  and 
they  hereby  are,  denied.  This  order  is 
effective  September  5,  2003. 

Dated  July  28,  2003. 
William  B.  Simpkins, 

Acting  Administrator. 

[FR  Doc.  03-20806  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  4410-OS-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Karen  Joe  Smiley,  M.O.;  Revocation  of 
Registration 

On  September  13,  2002,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  to  Karen  J.  Smiley  (Dr. 
Smiley),  notifying  her  of  an  opportimity 
to  show  cause  as  to  why  DEA  should 
not  revoke  her  DEA  Certificate  of 
Registration,  BS5832868  imder  21 
U.S.C.  824(a)(3),  and  deny  any  pending 
applications  for  that  registration, 
pursuant  to  21  U.S.C.  823(f).  As  a  basis 
for  revocation,  the  Order  to  Show  Cause 
alleged  that  Dr.  Smiley  was  not 
currently  authorized  to  practice 
medicine  or  handle  controlled 
substances  in  Tennessee,  the  State  in 
which  she  practices.  The  order  also 
notified  Dr.  Smiley  that  should  no 
request  for  a  hearing  be  filed  within  30 
days,  her  hearing  right  would  be 
deemed  waived. 

The  Order  to  Show  Cause  was  sent  by 
certified  mail  to  Dr.  Smiley  at  her 
registered  location  in  Lexington, 
Tennessee.  The  show  cause  order  was 
subsequently  returned  to  DEA 
unclaimed  with  a  post  office  notation 
"Returned  to  Sender — Not  Deliverable 
as  Addressed"  stamped  to  the  mailing 
envelope.  According  to  the  investigative 
file,  DEA  has  made  diligent  attempts  to 
locate  Dr.  Smiley  and  serve  her  with  the 
Order  to  Show  Cause,  but  such  attempts 
have  not  met  with  success.  Her  current 
whereabouts  are  unknown.  DEA  has  not 
received  a  request  for  hearing  or  any 
other  reply  from  Dr.  Smiley  or  anyone 


purporting  to  represent  her  in  this 
matter. 

Therefore,  the  Acting  Administrator 
of  DEA,  finding  that  (1)  thirty  days 
having  passed  since  the  attempted 
delivery  of  the  Order  to  Show  Cause  at 
Dr.  Smiley's  registered  address,  (2)  the 
Order  to  Show  Cause  having  been 
returned  and  DEA's  unsuccessful 
attempts  at  redelivery  of  the  same,  and 
(3)  no  request  for  hearing  having  been 
received,  concludes  that  Dr.  Smiley  is 
deemed  to  have  waived  her  hearing 
right.  See  David  W.  Under,  67  FR  12579 
(2002).  After  considering  material  from 
the  investigative  file  in  this  matter,  the 
Acting  Administrator  now  enters  his 
final  order  without  a  hearing  pursuant 
to  21  CFR  1301.43(d)  and  (e)  and 
1301.46. 

The  Acting  Administrator  finds  that 
Dr.  Smiley  currently  possesses  DEA 
Certificate  of  Registration  BS5832868, 
and  that  registration  remains  valid  until 
February  29,  2004.  A  review  of  the 
investigative  reveals  that  on  September 
19,  2001 ,  a  majority  of  a  quorum  of  the 
Tennessee  Board  of  Medical  Examiners 
(Board)  approved  an  Order  of 
Permanent  Revocation  of  the  medical 
license  of  Dr.  Smiley  in  that  state.  The 
matter  involving  the  disposition  of  Dr. 
Smiley's  Tennessee  medical  license 
came  before  the  Board  pursuant  to  an 
earlier  Notice  of  Charges  and 
Memorandum  of  Assessment  of  Civil 
(Notice  of  Charges)  with  respect  to  Dr. 
Smiley's  medical  license.  In  the  Notice 
of  Charges,  it  was  alleged,  and  the  Board 
subsequently  found  that  Dr.  Smiley  was 
"guilty  of  gross  malpractice,  or  a  pattern 
of  continued  or  repeated  malpractice, 
ignorance,  negligence  or  incompetence 
in  the  course  of  medical  practice." 
Specifically,  the  Board  found,  among 
other  things,  that  Dr.  Smiley  violated 
the  Board's  statutes  governing  the 
dispensing  and/or  prescribing  of 
controlled  substances. 

The  investigative  file  contains  no 
evidence  that  the  Board's  Order  of 
Permanent  Revocation  has  been  stayed 
or  that  Dr.  Smiley's  medical  license  has 
been  reinstated.  Therefore,  the  Acting 
Administrator  finds  that  Dr.  Smiley  is 
not  currently  authorized  to  practice 
medicine  in  the  State  of  Tennessee.  As 
a  result,  it  is  reasonable  to  infer  that  she 
is  also  without  authorization  to  handle 
controlled  substances  in  that  state. 

DEA  does  not  have  statutory  authority 
under  the  Controlled  Substances  Act  to 
issue  or  maintain  a  registration  if  the 
applicant  or  registrant  is  without  state 
authority  to  handle  controlled 
substances  in  the  state  in  which  he 
conducts  business.  See  21  U.S.C. 
802(21),  823(f)  and  824(a)(3).  This 
prerequisite  has  been  consistently 
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upheld.  See  Muttaiya  Darmarajeh,  M.D., 
66  FR  52936  (2001);  Dominick  A.  Ricci, 
M.D..  58  FR  51104  (1993);  Bobby  Watts, 
M.D.,  53  FR  11919  (1988). 

Here,  it  is  clear  that  Dr.  Smiley's 
medical  license  has  been  revoked  and 
she  is  not  licensed  to  handle  controlled 
substances  in  the  State  of  Tennessee, 
where  she  is  registered  with  DEA. 
Therefore,  Dr.  Smiley  is  not  entitled  to 
a  DEA  registration  in  that  state. 

Accordingly,  the  Acting 
Administrator  of  the  Drug  Enforcement 
Administration,  pursuant  to  the 
authority  vested  in  him  by  21  U.S.C.  823 
and  824  and  28  CFR  0.100(b)  and  0.104, 
hereby  orders  that  DEA  Certificate  of 
Registration  BS5832868,  issued  to  Karen 
Joe  Smiley,  M.D.  be,  and  it  hereby  is, 
revoked.  "The  Acting  Administrator 
further  orders  that  any  pending 
applications  for  renewal  or  modification 
of  such  registration  be,  and  they  hereby 
are,  denied.  This  order  is  effective 
September  15,  2003. 

Dated:  July  28,  2003. 
William  B.  Simpkins, 

Acting  Administrator. 

(FR  Doc.  03-20807  Filed  8-14-03;  8:45  am] 

BILLING  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  notice  of  information 
collection  under  review:  Denial  of 
Federal  benefits  for  drug  offenders. 

The  Department  of  Justice,  Office  of 
Justice  Programs  (OJP),  Biureau  of  Justice 
Assistance  (BJA),  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register,  Volume  67, 
Number  228,  page  70758,  on  November 
26;  2002,  allowing  for  a  60  day  comment 
period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  15,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments,  or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 


Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  at  (202) 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used. 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information: 

(1)  Type  of  information  collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  The  title  of  the  form/collection: 
Denial  of  Federal  Benefits  for  Drug 
Offenders. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
Form  Number:  OJP  FORM  3500/2, 
Office  of  Justice  Programs,  Department 
of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State,  local,  or  Tribal 
Governments.  Other:  None.  Abstract: 
The  Denial  of  Federal  Benefits  (DFB) 
Program  provides  courts  with  the  ability 
to  deny  all  or  selecfed  federal  benefits 
to  individuals  who  are  convicted  of 
drug  trafficking  or  drug  possession. 
When  denial  of  benefits  is  part  of  a 
sentence,  the  sentencing  court  notifies 
the  BJA  DFB  Clearinghouse  via  the 
approved  information  collection  form. 
The  names  of  individuals  who  are 
denied  benefits  appear  on  the  U.S. 
General  Service  Administration's 
Excluded  Parties  Listing  System. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 


estimated  for  an  average  respondent  to 
respond/reply:  There  are  approximately 
7  respondents  who  will  respond 
approximately  36  times  each  throughout 
the  year,  for  a  total  of  252  responses. 
Each  response  will  require 
approximately  5  minutes  to  complete. 

(6)  An  estimate  of  the  total  puolic 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  public 
burden  hours  for  this  information 
collection  is  estimated  to  be  21  hours. 

If  additional  information  is  required,  • 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  U.S.  Department  of 
Justice,  Planning  and  Policy  Staff, 
Justice  Management  Division,  601  D 
Street,  NW.,  Washington,  DC  20004,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  August  8,  2003. 

Brenda  E.  Dyer, 

Deputy  Clearance  Officer,  Department  of 
Justice. 

(FR  Doc.  03-20882  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4410-18-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  notice  of  information 
collection  under  review:  Edward  Byrne 
Memorial  State  and  Local  Law 
Enforcement  Assistance  Program. 

The  Department  of  Justice,  Office  of 
Justice  Programs  (OJP),  Bureau  of  Justice 
Assistance  (BJA),  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  This  proposed  information 
collection  was  previously  published  in 
the  Federal  Register.  Volume  68, 
Number  66,  page  16831,  on  April  7, 
2003,  allowing  for  a  60  day  comment 
period. 

The  piupose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  15,  2003. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments,  or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
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of  the  foUov 
(1)  Evalua 
collection  ol 


Additionally,  comments  may  be 
submitted  tc)  OMB  via  facsimile  at  (202) 
395-7285.    i 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  yie  proposed  collection  of 
informationjare  encouraged.  Your 
conunents  should  address  one  or  more 
ing  four  points: 
e  whether  the  proposed 
information  is  necessary 
for  the  proper  performance  of  the 
function  of  t  le  agency,  including 
whether  the  information  will  have 
practical  uti  ity. 

(2)  Evalua  :e  the  accuracy  of  the 
agency's  esti  mate  of  the  burden  of  the 
proposed  co  lection  of  information, 
including  th  3  validity  of  the 
methodologt  and  assumptions  used. 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

(4)  Minim  ze  the  burden  of  the 
collection  ol  information  on  those  who 
are  to  respor  d,  including  through  the 
use  of  appro  jriate.  automated, 
electronic,  n  echanical,  or  other 
technological  collection  techniques  or 
other  forms  i  )f  information  technology, 
e.g.,  permitti  ng  electronic  submission  of 
responses. 

Overview  if  this  information: 

(1)  Type  o'  in  formation  collection: 
Reinstateme:  it.  with  change,  of  a 
previously  a  jproved  collection  for 
which  apprc  i^al  has  expired. 

(2)  The  titi  s  of  the  form/collection: 
Edward  Byrqe  Memorial  State  and  Local 
Law  Enforce  nent  Assistance  Program. 

(3)  The  ag  mcyform  number,  if  any, 
and  the  appi  (cable  component  of  the 
Department  sponsoring  the  collection: 
Form  Numb«  r:  OJP  FORM  4061/6, 
Office  of  Jusi  ice  Programs,  Department 
of  Justice. 

(4)  Affecte  i  public  who  will  be  asked 
or  required  t )  respond,  as  well  as  a  brief 
abstract.  Priiiary:  State,  local,  or  Tribal 
Govemmenti ;.  Other:  None.  Abstract: 
This  request  covers  application 
requirement!  to  receive  formula  grant 
funds  under  the  Edward  Byrne 
Memorial  Sti  ite  and  Local  Law 
Enforcement  Assistance  Program.  There 
are  56  eligible  states  and  territories.  The 
goal  of  the  pjogram  is  to  create  safer 
communities .  BJA  relies  on  the 
information  i  :ollected  in  the  application 
package  to  ni  ake  an  affirmative  finding 

applicant  will  carry  out 
jrojects  consistent  the 
direction  of  ( >ongress. 

(5)  An  esti  nate  of  the  total  number  of 
and  the  amount  of  time 

estimated  fo  an  average  respondent  to 
respond/rep  y:  There  are  approximately 
56  respondei  its  who  will  respond  1  time 
per  year,  for  i  total  of  56  responses. 


that  the  state 
programs  or 


Each  response  will  require 
approximately  24  hours  to  complete. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  public 
burden  hours  for  this  information 
collection  is  estimated  to  be  1344  hours. 

If  additional  information  is  required, 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  U.S.  Eiepartment  of 
Justice,  Planning  and  Policy  Staff, 
Justice  Management  Division,  601  D 
Street.  NW.,  Washington,  DC  20004,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  August  8,  2003. 
Brenda  E.  Dyer. 

Deputy  Clearance  Officer,  Department  of 

Justice. 

|FR  Doc.  03-20883  Filed  8-14-03;  8:45  am) 

BILUNG  COOE  4410-1»-P 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1 , 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 


work  of  the  character  emd  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedures  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department." 

Further  information  and  self- 
expJanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC,  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Govenmient  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decision 
being  modified. 
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Volume  I 

Rhode  Island 
RI030001  (Jun.  13,  2003) 

Volume  II 

None 

Volume  m 

None 

Volume  IV 

None 

Volume  V 

None 


Volume  VI 

Colorado 

CO030001  (Jun. 
CO030002  (Jun. 
CO030003  (Jun. 
CO030004  (Jun. 
CO030005  (Jun. 
CO030006  (Jun. 
CO030007  (Jun. 
CO030008  (Jun. 
CO030009  (Jun. 
CO030010  (Jun. 
CO030011  (Jun. 
CO030012  (Jun. 
CO030013  (Jun. 
CO030014  (Jun. 
CO030015  (Jun. 
CO030016(Jun. 

Volume  Vn 
None 


13, 2003) 
13, 2003) 
13, 2003) 
13, 2003) 
13, 2003) 
13,  2003) 
13, 2003) 
13,  2003) 
13, 2003) 
13, 2003) 
13, 2003) 
13, 2003) 
13, 2003) 
13, 2003) 
13, 2003) 
13, 2003) 


General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  docimient  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  not  cost 
on  the  Government  Printing  Office  site 
at  http://www.access.gpo.gov/ 
davisbacon.  They  are  also  available 
electronically  by  subscription  to  the 
Davis-Bacon  Oiiline  Service  (http:// 
davisbacon.fedworld.gov)  of  the 
National  Technical  Iiiformation  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  vedue-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 


Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington.  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  «dl  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC,  this  7  day^of 
August,  2003. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[PR  Doc.  03-20538  Filed  8-14-03;  8:45  am] 

BILLING  COOE  4S10-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  03-094] 

Title  Vi  of  the  Civil  Rights  Act  of  1964, 
as  Amended:  Policy  Guidance  on  the 
Prohibition  Against  National  Origin 
Discrimination  as  It  Affects  Persons 
With  Limited  English  Proficiency 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA)! 
ACTION:  Notice  of  revised  policy 
guidance  with  request  for  comments. 

SUMMARY:  Title  VI  of  the  Civil  Rights  Act 
of  1964,  42  U.S.C.  2000d-2000d-42,  as 
amended,  and  NASA's  implementing 
regulation  at  14  CFR  part  1250  provide 
that  no  person  shall  be  subjected  to 
discrimination  on  the  basis  of  race, 
color,  or  national  origin  under  any 
program  or  activity  that  receives  Federal 
financial  assistance.  NASA  is 
republishing  for  additional  public 
comment  revised  policy  guidance  on 
Title  VI's  prohibition  against  national 
origin  discrimination  as  it  affects 
Limited  English  Proficient  (LEP) 
persons. 

DATES:  Comments  must  be  submitted  on 
or  before  September  15,  2003.  NASA 
will  review  all  comments  and  will 
determine  what  modifications  to  the 
policy  guidance,  if  any,  are  necessary 
before  issuing  final  guidance  through 
publication  in  the  Federal  Register. 
ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Dr.  Dorothy 
Hayden-Watkins,  Assistant 
Administrator  for  Equal  Opportunity 


Programs,  Code  E,  NASA  Headquarters, 
300  E  Street,  SW.,  Room  4W31. 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Miguel  A.  Torres.  (202)  358-0937,  or 
TDD:  (202)  358-3748.  Arrangements  to 
receive  the  policy  in  an  alternative 
format  may  be  made  by  contacting  Mr. 
Miguel  A.  Torres. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  revised  policy  gmdance 
is  to  further  clarify  the  responsibilities 
of  institutions  and/or  entities  that 
receive  financial  assistance  from  NASA, 
and  assist  them  in  fulfilling  their 
responsibilities  to  LEP  persons  pursuant 
to  Title  VI  of  the  Civil  Rights  Act  of 
1964.  The  revised  policy  guidance* 
emphasizes  that  in  order  to  avoid 
discrimination  against  LEP  persons  on 
grounds  of  national  origin,  recipients  of 
NASA  financial  assistance  must  take 
adequate  steps  to  ensure  that  people 
who  are  not  proficient  in  English  can 
effectively  participate  in  and  benefit 
from  the  recipient's  programs  and 
activities.  Therefore,  LEP  persons 
should  expect  to  receive  the  language 
assistance  necessary  to  afford  them 
meaningful  access  to  the  i'ecipients' 
programs  and  activities,  fi«e  of  charge. 

This  document  was  originally 
published  as  policy  guidance  for  public 
comment  on  March  15,  2001.  See  66  FR 
15141.  The  document  was  based  on  the 
policy  guidance  issued  by  the 
Department  of  Justice  entitled 
"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964 — National  Origin 
Discrimination  Against  Persons  with 
Limited  English  Proficiency."  65  FR 
50213  (August  16,  2000). 

On  October  26,  2001,  and  January  11, 
2002,  the  Assistant  Attorney  General  for 
Civil  Rights  issued  to  Federal 
departments  and  agencies  guidance 
memoranda,  which  reaffirmed  the 
Department  of  Justice's  commitment  to 
ensuring  that  federally  assisted 
programs  and  activities  fulfill  their  LEP 
responsibilities  and  which  clarified  and 
answered  certain  questions  raised 
regarding  the  August  16th  publication. 
In  addition,  on  March  14,  2002,  the 
Office  of  Management  and  Budget 
(OMB)  issued  a  Report  to  Congress  titled 
"Assessment  of  the  Total  Benefits  and 
Costs  of  Implementing  Executive  Order 
No.  13166:  Improving  Access  to 
Services  for  Persons  with  Limited 
English  Proficiency."  Among  other 
things,  the  Report  recommended  the 
adoption  of  uniform  guidance  across  all 
Federal  agencies,  with  flexibility  to 
permit  tailoring  to  each  agency's 
specific  recipients.  Consistent  with  this 
OMB  recommendation,  DOJ  published 
LEP  Guidance  for  DOJ  recipients  that 
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was  drafted  land  organized  to  also 
function  as  4  model  for  similar  guidance 
documents  ky  other  Federal  grant 
agencies.  See  67  FR  41455  (June  18, 
2002).  NASiV  has  reviewed  its  March  15. 
2001,  publiqation  in  light  of  these 
clarification^,  to  determine  whether 
there  is  a  need  to  clarify  or  modify  the 
March  15th  policy  gxiidance.  The  LEP 
Guidance  is  [consistent  with  the  goals  set 
forth  in  Executive  Order  (E.O.)  13166, 
and  with  th«  DOJ  policy  guidance 
dociunents  dated  August  16,  2000,  and 
June  18,  2002. 

In  furthers  mce  of  those  memoranda, 
NASA  is  republishing  revised  policy 
gmdance  foi  the  purpose  of  obtaining 
^dditioned  p  iiblic  comment.  Because 
this  guidanc  e  mifst  adhere  to  the 
federal-wid(  compliance  standards,  and 
firamework  c  etailed  in  the  model  DOJ 
LEP  Guidani  :e,  NASA  specifically 
solicits  com  nents  on  the  nature,  scope 
and  appropr  lateness  of  the  NASA- 
specific  exajnples  set  out  in  this 
guidance  ex  }laining  and/ or  highlighting 
how  those  c  )nsistent  Federal-wide 
compliance  standards  are  applicable  to 
recipients  ol  Federal  financial  assistance 
through  NAl  lA, 

It  has  beer  i  determined  that  this 
Guidance,  Mihich  supplants  existing 


Guidance  or 


previously  published  at  66  FR  15141 
(March  15,  2  001),  does  not  constitute  a 
,  regulation  si  ibject  to  the  rulemaking 
requirement !  of  the  Administrative 
Procedure  A  :::t,  5  U.S.C.  553.  It  has  also 
been  determ  Jied  that  this  gmdance  is 
not  subject  t)  Executive  Order  12866. 

I.  Introducti  in 


Most  indi 
States  read, 
English.  The  re 
however,  foi 


primary  language 
on  the  2000 
individuals 
million  indi  r 
Pacific  Islanp 
individuals 
read,  write, 
English,  the 
proficient,  o  • 
from  the  20(  0 
released,  26tc 
29.9%  of  all 
28.2%  of  all 
reported  tha 
well  or  not 


census. 

Language 
a  barrier  to 


or  services, 
exercising  i 
with  applic 
understanding 
provided  by 


the  same  subject 


iduals  living  in  the  United 
vrite,  speak  and  understand 

are  many  individuals, 
whom  English  is  not  their 

For  instance,  based 
:ensus,  over  26  million 
peak  Spanish  and  almost  7 
iduals  speak  an  Asian  or 
language  at  home.  If  these 
lave  a  limited  ability  to 
I  peak,  or  understand 
are  limited  English 
LEP.  While  detailed  data 
census  has  not  yet  been 
'o  of  all  Spanish-speakers, 
Chinese-speakers,  and 
Vietnamese-speakers 
they  spoke  English  not 
all  in  response  to  the  1990 


or  LEP  individuals  can  be 
a  ccessing  important  benefits 
I  inderstanding  and 
r  iportant  rights,  complying 
responsibilities,  or 
other  information 
federally  funded  programs 


a  ale  i 


and  activities.  The  Federal  Government 
funds  an  array  of  services  that  can  be 
made  accessible  to  otherwise  eligible 
LEP  persons.  The  Federal  Government 
is  committed  to  improving  the 
accessibility  of  these  programs  and 
activities  to  eligible  LEP  persons,  a  goal 
that  reinforces  its  equally  important 
commitment  to  promoting  programs  and 
activities  designed  to  help  individuals 
learn  English.  Recipients  should  not 
overlook  the  long-term  positive  impacts 
of  incorporating  or  offering  English  as  a 
Second  Language  (ESL)  programs  in 
parallel  with  language  assistance 
services.  ESL  courses  can  serve  as  an 
important  adjimct  to  a  proper  Language 
Assistance  Plan  (LAP).  However,  the 
fact  that  ESL  classes  are  made  available 
does  not  obviate  the  statutory  and 
regulatory  requirement  to  provide 
meaningful  access  for  those  who  are  not 
yet  English  proficient.  Recipients  of 
federal  financial  assistance  have  an 
obligation  to  reduce  language  barriers 
that  can  preclude  meaningful  access  by 
LEP  persons  to  important  government 
services.^ 

In  certain  circumstances,  failure  to 
ensure  that  LEP  persons  can  effectively 
participate  in  or  benefit  from  federally 
assisted  programs  and  activities  may 
violate  the  prohibition  under  Title  VI  of 
the  Civil  Rights  Act  of  1964,  42  U.S.C. 
2000d  and  Title  VI  regulations  against 
national  origin  discrimination.  The 
purpose  of  this  policy  guidance  is  to 
assist  recipients  in  fulfilling  their 
responsibilities  to  provide  meaningful 
access  to  LEP  persons  under  existing 
.  law.  This  policy  guidance  clarifies 
existing  legal  requirements  for  LEP 
persons  by  providing  a  description  of 
the  factors  recipients  should  consider  in 
fulfilling  their  responsibilities  to  LEP 
persons.^  These  are  the  same  criteria 
DOJ  will  use  in  evaluating  whether 
recipients  are  in  compliance  with  Title 
VI  and  Title  VI  regulations. 


'  NASA  recognizes  that  many  recipients  had 
language  assistance  programs  in  place  prior  to  the 
issuance  of  Executive  Order  13166.  This  policy 
guidance  provides  a  uniform  framework  for  a 
recipient  to  integrate,  formalize,  and  assess  the 
continued  vitality  of  these  existing  and  possibly 
additional  reasonable  efforts  based  on  the  nature  of 
its  program  or  activity,  the  ciurent  needs  of  the  LEP 
populations  it  encounters,  and  its  prior  experience 
in  providing  language  services  in  the  community  it 
serves. 

^  The  policy  guidance  is  not  a  regulation  but 
rather  a  guide.  Title  VI  and  its  implementing 
regulations  require  that  recipients  take  responsible 
steps  to  ensure  meaningful  access  by  LEP  persons. 
This  guidance  provides  an  analytical  hamework 
that  recipients  may  use  to  determine  how  best  to 
comply  with  statutory  and  regulatory  obligations  to 
provide  meaningful  access  to  the  benefits,  services, 
information,  and  other  important  portions  of  their 
programs  and  activities  for  individuals  who  are 
limited  English  proficient. 


There  are  many  productive  steps  that 
NASA  can  take  to  help  recipients 
reduce  the  costs  of  language  services 
without  sacrificing  meaningful  access 
for  LEP  persons.  Without  these  steps, 
certain  smaller  grantees  may  well 
choose  not  to  participate  in  federally 
assisted  programs,  threatening  the 
critical  functions  that  the  programs 
strive  to  provide.  To  that  end,  NASA 
plans  to  continue  to  provide  assistance 
and  guidance  in  this  important  area.  In 
addition,  NASA  plans  to  work  with  its 
recipients,  and  LEP  persons 4o  identify 
and  share  model  plans,  examples  of  best 
practices,  and  cost-saving  approaches. 
Moreover,  NASA  intends  to  explore 
how  language  assistance  measures,  , 
resources  and  cost-containment 
approaches  developed  with  respect  to 
its  own  federally  conducted  programs 
and  activities  can  be  effectively  shared 
or  otherwise  made  available  to 
recipients,  particularly  small 
businesses,  and  small  non-profits.  An 
interagency  working  group  on  LEP  has 
developed  a  Web  site,  http:// 
www.lep.gov,  to  assist  in  disseminating 
this  information  to  recipients.  Federal 
agencies,  and  the  communities  being 
served. 

Many  commentators,  responding  to 
the  proposed  DOJ  LEP  Policy  Guidance, 
have  noted  that  some  have  interpreted 
the  case  of  Alexander  v.  Sandoval,  532 
U.S.  275  (2001),  as  impliedly  striking 
down  the  regulations  promulgated 
under  Title  VI  that  form  the  basis  for  the 
part  of  Executive  Order  13166  that 
applies  to  federally  assisted  programs 
and  activities.  The  Department  of  Justice 
has  taken  the  position  that  this  is  not 
the  case,  and  NASA  agrees  with  that 
position.  Accordingly,  NASA  will  strive 
to  ensure  that  federally  assisted 
programs  and  activities  work  in  a  way 
that  is  effective  for  all  eligible 
beneficiaries,  including  those  with 
limited  English  proficiency. 

n.  Legal  Authority 

Section  601  of  Tide  VI  of  the  Civil 
Rights  Act  of  1964,  42  U.S.C.  2000d, 
provides  that  no  person  shall  on  the 
grounds  of  race,  color,  or  national 
origin,  be  excluded  ft-om  participation 
in,  be  denied  the  benefits  of,  or  be 
subjected  to  discrimination  under  any 
program  or  activity  receiving  Federal 
financial  assistance.  Section  602 
authorizes  and  directs  federal  agencies 
that  are  empowered  to  extend  federal 
financial  assistance  to  any  program  or 
activity  to  effectuate  the  provisions  of 
[Section  601)  by  issuing  rules, 
regulations,  or  orders  of  general 
applicability.  42  U.S.C.  2000d-l. 

NASA  regulations  promulgated 
pursuant  to  Section  602  forbid 
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recipients  from  utilizing  criteria  or 
methods  of  administration  which  have 
the  effect  of  subjecting  individuals  to 
discrimination  because  of  their  race, 
color,  or  national  origin,  or  have  the 
effect  of  defeating  or  substantially 
impairing  accomplishment  of  the 
objectives  of  the  program  as  to 
individuals  of  a  particular  race,  color,  or 
national  origin.  14  CFR  1250.103-2. 

The  Supreme  Court,  in  Lau  v.  Nichols, 
414  U.S.  563  (1974),  interpreted 
regulations  promulgated  by  the  former 
Department  of  Health,  Education,  and 
Welfare,  including  a  regulation  similar 
to  tiiat  of  NASA,  45  CFR  80.3(b)(2),  to 
hold  that  Title  VI  prohibits  conduct  that 
has  a  disproportionate  effect  on  LEP 
persons  because  such  conduct 
constitutes  national-origin 
discrimination.  In  Lau,  a  San  Francisco 
school  district  that  had  a  significant 
number  of  non-English  speaking 
students  of  Chinese  origin  was  required 
to  take  reasonable  steps  to  provide  them 
with  a  meaningful  opportunity  to 
participate  in  federally  funded 
educational  programs. 

On  August  11,  2000,  Executive  Order 
13166  was  issued.  Improving  Access  to 
Services  for  Persons  with  Limited 
English  Proficiency,  65  FR  50121 
(August  16,  2000).  Under  that  Order, 
every  Federal  agency  that  provides 
financial  assistance  to  non-Federal 
entities  must  publish  guidance  on  how 
their  recipients  can  provide  meaningful 
access  to  LEP  persons  and  thus  comply 
with  Title  VI  regulations  forbidding 
funding  recipients  from  restricting  an 
individual  in  any  way  in  the  enjoyment 
of  any  advantage  or  privilege  enjoyed  by 
others  receiving  any  service,  financial 
aid,  or  other  benefit  under  the  program. 
Tide  VI  regulations  also  prohibit 
utilizing  criteria  or  methods  of 
administration  which  have  the  effect  of 
subjecting  individuals  to  discrimination 
because  of  their  race,  color,  or  national 
origin,  or  have  the  effect  of  defeating  or 
substantially  impairing  accomplishment 
of  the  objectives  of  the  program  as 
respects  individuals  of  a  particular  race, 
color,  or  national  origin. 

On  that  same  day,  DOJ  issued  a 
general  guidance  document  addressed 
to  Executive  Agency  Civil  Rights 
Officers  setting  forth  general  principles 
for  agencies  to  apply  in  developing 
guidance  documents  for  recipients 
pursuant  to  the  Executive  Order. 
Enforcement  of  Tide  VI  of  the  Civil 
Rights  Act  of  1964  National  Origin 
Discrimination  Against  Persons  With 
Limited  English  Proficiency,  65  FR 
50123  (August  16,  2000)  (DOJ  LEP 
Guidance).  The  DOJ  role  under 
Executive  Order  13188  (the  Executive 
Order)  is  unique.  The  Executive  Order 


charges  DOJ  with  responsibility  for 
providing  LEP  Guidance  to  other 
Federal  agencies  and  for  ensuring 
consistency  among  each  agency-specific 
guidance.  Consistency  among 
Departments  of  the  Federal  Government 
is  particularly  important.  Inconsistency 
or  contradictory  guidance  could  confuse 
recipients  of  Federal  funds  and 
needlessly  increase  costs  without 
rendering  the  meaningful  access  for  LEP 
persons  that  this  Guidance  is  designed 
to  address. 

Subsequently,  Federal  agencies  raised 
questions  regarding  the  requirements  of 
the  Executive  Order,  especially  in  light 
of  the  Supreme  Court's  decision  in 
Alexander  V.  Sandoval,  532  U.S.  275 
(2001).  On  October  26,  2001,  Ralph  F. 
Boyd,  Jr.,  Assistant  Attorney  General  for 
the  Civil  Rights  Division,  issued  a 
memorandum  for  Heads  of  Departments 
and  Agencies,  General  Counsels  and 
Civil  Rights  Directors.  This 
memorandum  clarified  and  reaffirmed 
the  DOJ  LEP  Guidance  in  light  of 
Sandoval.^  The  Assistant  Attorney 
General  stated  that  because  Sandoval 
did  not  invalidate  any  Title  VI 
regulations  that  proscribe  conduct  that 
has  a  disparate  impact  on  covered 
groups — the  types  of  regiUations  that 
form  the  legal  basis  for  the  part  of 
Executive  Order  13166  that  applies  to 
federally  assisted  programs  and 
activities — the  Executive  Order  remains 
in  force. 

Pursuant  to  Executive  Order  131B6, 
DOJ  developed  its  own  guidance 
document  for  recipients  and  initially 
issued  it  on  January  16,  2001.  Guidance 
to  Federal  Financial  Assistance 
Recipients  Regarding  Title  VI 
Prohibition  Against  National  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons,  66  FR  3834 
(January  16,  2001)  (LEP  Guidance  for 
DOJ  Recipients).  NASA  published  in  the 


3  The  memorandum  noted  that  some 
commentators  have  interpreted  Sandoval  as 
impliedly  striking  down  the  dispiirate-impact 
regulations  promulgated  under  Title  VI  that  form 
the  basis  for  the  part  of  Executive  Order  13166  that 
applies  to  federally  assisted  program^nd  activities. 
See,  e.g.,  Sandoval,  532  U.S.  at  286.  286  n.6  (IWle 
assume  for  purposes  of  this  decision  that  section 
602  confers  the  authority  to  promulgate  disparate- 
impact  regulations:  •   *   •  We  cannot  help 
observing,  however,  how  strange  it  is  to  say  that 
disparate-impact  regulations  are  'inspired  by,  at  the 
service  of,  and  inseparably  intertwined  with'  Sec. 
601  when  Sec.  601  permits  the  very  behavior  that 
the  regulations  forbid.)  The  memorandum, 
however,  made  clear  that  DO|  disagreed  with  the 
cominentator's  interpretation.  Sandoval  holds 
principally  that  there  is  no  private  right  of  action 
to  enforce  Title  VI  disparate-impact  regulations.  It 
did  not  address  the  validity  of  those  regulations  or 
Executive  Order  13166  or  otherwise  limit  the 
authority  and  responsibility  of  Federal  grant 
agencies  to  enforce  their  own  implementing 
regulations. 


Federal  Register  (66  FR  15141)  its  own 
LEP  Guidance.  NASA  did  not  receive 
comments  fi-om  the  public. 

This  guidance  document  is  thus 
published  pursuant  to  Executive  Order 
13166  and  supplants  the  January  16, 
2001,  publication  in  light  of  the  public 
comment  received  and  Assistant 
Attorney  General  Boyd's  October  26, 
2001  clarifying  memorandum. 

Guidance 

m.  Who  Is  Covered? 

NASA  regulations,  14  CFR  part  1250, 
require  all  recipients  of  Federal 
financial  assistance  from  NASA  to 
provide  meaningful  access  to  LEP 
persons."  Federal  financial  assistance 
includes  grants,  training,  use  of 
equipment,  donations  of  surplus 
property,  and  other  assistance. 
Recipients  of  NASA  assistance  include, 
for  example: 

•  State  or  local  agencies 

•  Non-profit  institutions  or 
organizaiions 

•  Educational  Institutions 

•  Any  public  or  private  individual  to 
whom  Federal  assistance  is  extended, 
directly  or  through  another  recipient, 
including  any  successor,  assignee,  or 
transferee  thereof. 

Sub-recipients  likewise  are  covered 
when  Federal  funds  are  passed  through 
from  one  recipient  to  a  sub-recipient. 
Coverage  extends  to  a  recipient's  entire 
program  or  activity,  i.e.,  to  all  parts  of 
a  recipient's  operations.  This  is  true 
even  if  only  one  part  of  the  recipient 
receives  the  Federal  assistance.^ 

Example:  NASA  provides  assistance 
to  a  state  department  of  education  for 
curriculum  enhancement  in  science  and 
mathematics  in  its  public  schools.  All  of 
the  operations  of  the  entire  state 
department  of  education — not  just  the 
schools — ^are  covered. 

Finally,  some  recipients  operate  in 
jurisdictions  in  which  English  has  been 
declared  the  official  language. 
Nonetheless,  these  recipients  continue 
to  be  subject  to  Federal  non- 
discrimination requirements,  including 
those  applicable  to  the  provision  of 
federally  assisted  services  to  persons 
with  limited  English  proficiency. 


'*  Pursuant  to  Executive  Order  13166.  the 
meaningful  access  requirement  of  Title  VI 
regulations  and  the  four-factor  analysis  set  forth  in 
the  DO)  LEP  Guidance  are  to  additionally  apply  to 
the  programs  and  activities  of  Federal  agencies, 
including  NASA. 

5  However,  if  a  Federal  agency  were  to  decide  to 
terminate  Federal  funds  based  on  noncompliance 
with  Title  VI  or  its  regulations,  only  funds  directed 
to  the  particular  program  or  activity  that  is  out  of 
compliance  would  be  terminated.  42  U.S.C  2000d- 
1. 
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rv.  Who  Is  i  Limited  English  Proficient 
Infiividual?^ 

Individuals  who  do  not  speak  English 
as  their  prinnary  language  and  who  have 
a  limited  ab  lity  to  read,  write,  speak,  or 
understand  ^inglish  can  be  limited 
English  pro!  icient,  or  LEP,  entitled  to 
language  as!  istance  with  respect  to  a 
particular  t)  pe  of  service,  benefit,  or 
encounter. 

Examples  of  populations  likely  to 
include  LEF  persons  who  are 
encounterec  and/or  served  by  NASA 
recipients  ai  id  should  be  considered 
when  plann  ng  language  services 
include,  but  are  not  limited  to: 

•  Student  s  enrolled  in  NASA-funded 
science,  mat  hematics,  and  technology 
enrichment  ictivities. 

•  Parents  or  family  members  of  the 
above. 

•  Individuals  participating  in  NASA 
program  ori(  ntations  and  visiting 
exhibits  at  ^  ASA  Visitor  centers  where 
the  program ;  and  activities  are  funded 
and  conduct  ed  by  a  NASA  financial 
assistance  n  cipient. 

V.  How  Doe$  a  Recipient  Determine  the 
Extent  of  Its  Obligation  To  Provide  LEP 
Services? 

Recipient)  are  required  to  take 
reasonable  s  eps  to  ensure  meaningful 
access  to  the  ir  programs  and  activities 
by  LEP  persdns.  While  designed  to  be  a 
flexible  and  fact-dependent  standard, 
the  starting  ]  loint  is  an  individualized 
assessment  t  lat  balances  the  following 
four  factors:  (1)  The  number  or 
proportion  o  f  LEP  persons  eligible  to  be 
served  or  lik  ely  to  be  encountered  by 
the  program  or  grantee;  (2)  the 
frequency  w  ith  which  LEP  individuals 
come  in  contact  with  the  program;  (3) 
the  nature  ai  id  importance  of  the 
program,  activity,  or  service  provided  by 
the  program  to  people's  lives;  and  (4) 
the  resource  i  available  to  the  grantee/ 
recipient  an(  I  costs.  As  indicated  above, 
the  intent  of  this  guidance  is  to  suggest 
a  balance  thi  it  ensures  meaningful 
access  by  LE  P  persons  to  critical 
services  while  not  imposing  imdue 
biu-dens  on  small  business,  small  local 
governments,  or  small  nonprofits. 

After  applying  the  above  four-factor 
analysis,  a  recipient  may  conclude  that 
different  language  assistance  measiues 
are  sufficien ;  for  the  different  types  of 
programs  or  activities  in  which  it 
engages.  For  instance,  some  of  a 
recipient's  a  irtivities  will  be  more 
important  th  an  others  and/or  have 
greater  impact  on  or  contact  with  LEP 
persons,  and  thus  may  require  more  in 
the  way  of  h  nguage  assistance.  The 
flexibility  th  it  recipients  have  in 
addressing  the  needs  of  the  LEP 


populations  they  serve  does  not 
diminish,  and  should  not  be  used  to 
minimize,  the  obligation  that  those 
needs  be  addressed.  NASA  recipients 
should  apply  the  following  four  factors 
to  the  various  kinds  of  contacts  that  they 
have  with  the  public  to  assess  language 
needs  and  decide  what  reasonable  steps 
they  should  take  to  ensure  meaningful 
access  for  LEP  persons. 

(1)  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encountered  in  the 
Eligible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  should 
provide  is  the  nmnber  or  proportion  of 
LEP  persons  from  a  particular  language 
group  served  or  encoimtered  in  the 
eligible  service  population.  The  greater 
the  number  or  proportion  of  these  LEP 
persons,  the  more  likely  language 
services  are  needed.  Ordinarily,  persons 
eligible  to  be  served,  or  likely  to  be 
directly  affected,  by  a  recipient's 
program  or  activity  are  those  who  are 
served  or  encountered  in  the  eligible 
service  population.  This  population  will 
be  program-specific,  and  includes 
persons  who  are  in  the  geographic  area 
that  has  been  approved  by  a  Federal 
grant  agency  as  the  recipient's  service 
area.  However,  where,  for  instance,  a 
school  district  receiving  NASA  financial 
assistance  serves  a  large  LEP 
population,  the  appropriate  service  area 
is  most  likely  the  school  district,  and 
not  the  entire  State.  Where  no  service 
area  has  previously  been  approved,  the 
relevant  service  area  may  be  that  which 
is  approved  by  State  or  local  authorities 
or  designated  by  the  recipient,  provided 
that  these  designations  do  not 
themselves  discriminatorily  exclude 
certain  populations.  When  considering 
the  number  or  proportion  of  LEP 
individuals  in  a  service  area,  recipients 
should  consider  LEP  parent(s)  when 
their  English-proficient  or  LEP  minor 
children  and  dependents  are  potential 
or  actual  participants  or  beneficiaries  of 
NASA-funded  programs  and  activities. 

Recipients  should  first  examine  their 
prior  experiences  with  LEP  encoimters 
and  determine  the  breadth  and  scope  of 
language  services  that  were  needed.  In 
conducting  this  analysis,  it  is  important 
to  include  language  minority 
populations  that  are  eligible  for  their 
programs  or  activities  but  may  be 
underserved  because  of  existing 
language  barriers.  Other  data  should  be 
consulted  to  refine  or  validate  a 
recipient's  prior  experience,  including 
the  latest  census  data  for  the  area 
served,  data  from  school  systems  and 
from  conununity  organizations,  and  data 


from  state  and  local  governments.^ 
Community  agencies,  school  systems, 
and  others  can  often  assist  in  identifying 
populations  for  whom  outreach  is 
needed  and  who  woidd  benefit  fi-om  the 
recipients'  programs  and  activities  were 
language  services  provided. 

(2]  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program 

Recipients  should  assess,  as 
accurately  as  possible,  the  frequency 
with  which  they  have  or  should  have 
contact  with  an  LEP  individual  from 
different  language  groups  seeking 
assistance.  The  more  frequent  the 
contact  with  a  particular  language 
group,  the  more  likely  that  enhanced 
language  services  in  that  language  are 
needed.  The  steps  that  are  reasonable 
for  a  recipient  that  serves  an  LEP  person 
on  a  one-time  basis  will  be  very 
different  than  those  expected  from  a 
recipient  that  serves  LEP  persons  daily. 
It  is  also  advisable  to  consider  the 
frequency  of  different  types  of  language 
contacts.  For  example,  frequ'ent  contacts 
with  Spanish-speaking  people  who  are 
LEP  may  require  certain  assistance  in 
Spanish.  Less  frequent  contact  with 
different  language  groups  may  suggest  a 
different  and  less  intensified  solution.  If 
an  LEP  individual  accesses  a  program  or 
service  on  a  daily  basis,  a  recipient  has 
greater  duties  than  if  the  same 
individual's  program  or  activity  contact 
is  impredictable  or  infrequent.  But  even 
recipients  that  serve  LEP  persons  on  an 
impredictable  or  infrequent  basis  should 
use  this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  under  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as  simple  as  being  prepared  to  use 
one  of  the  commercially-available 
telephonic  interpretation  services  to 
obtain  immediate  interpreter  services.  In 
applying  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 


'The  focus  of  the  analysis  is  on  lack  of  English 
proficiency,  not  the  ability  to  speak  more  than  one 
language.  Note  that  demographic  data  may  indicate 
the  more  frequently  spoken  language  other  than 
English  and  the  percentage  of  people  who  speak 
that  language  or  understand  English  less  than  well. 
Some  of  the  roost  commonly  spoken  languages 
other  than  English  may  be  spoken  by  people  who 
are  also  overwhelming  proficient  in  English.  Thus, 
they  may  not  be  languages  spoken  more  frequently 
by  Umited  English  proficient  individuals.  When 
using  demographics  data,  it  is  important  to  focus  in 
on  the  languages  spoken  by  those  who  are  not 
proficient  in  English. 
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(3)  The  Nature  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
by  the  Program 

The  more  important  the  activity, 
information,  service,  or  program,  or  the 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likely  language  services  are  needed.  The 
obligations  to  communicate  information 
on  short  and  long-term  weather  patterns 
to  rural  communities  via  satellite 
pictxires  and  computer  modeling  differ, 
for  example,  from  those  to  provide 
curriculum  enhancement  in  science  and 
mathematics  to  middle  school  students. 
A  recipient  needs  to  determine  whether 
denial  or  delay  of  access  to  services  or 
information  could  have  serious  or  even 
life-threatening  implications  for  the  LEP 
individual.  Decisions  by  NASA 
recipients  to  make  an  activity 
compulsory,  such  as  instruction  on 
safety  and  seciu-ity  requirements  before 
touring  a  NASA  facility,  can  serve  as 
strong  evidence  of  the  program's 
importance. 

(4)  The  Resources  Available  to  the 
Recipient  and  Costs 

A  recipient's  level  of  resoiux:es  and 
the  costs  that  would  be  imposed  on  it 
may  have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
widi  more  limited  budgets  are  not 
expected  to  provide  the  same  level  of 
language  services  as  larger  recipients 
with  larger  budgets.  In  addition, 
reasonable  steps  may  cease  to  be 
reasonable  where  the  costs  imposed 
substantially  exceed  the  benefits. 

Resource  and  cost  issues,  however, 
can  often  be  reduced  by  technological 
advances;  the  sharing  of  language 
assistance  materials  and  services  among 
and  between  recipients,  advocacy 
groups,  and  Federal  grant  agencies;  and 
reasonable  business  practices.  Where 
appropriate,  training  bilingual  staff  to 
act  as  interpreters  and  translators, 
information  sharing  through  industry 
groups,  telephonic  and  video 
conferencing  interpretation  services, 
pooling  resources  and  standardizing 
documents  to  reduce  translation  needs, 
using  qualified  translators  and 
interpreters  to  ensure  that  dociunents 
need  not  be  fixed  later  and  that 
inaccurate  interpretations  do  not  cause 
delay  or  other  costs,  centralizing 
interpreter  and  translator  services  to 
achieve  economies  of  scale,  or  the 
formalized  use  of  qualified  community 
volimteers,  for  example,  may  help 
reduce  costs. ^  Recipients  shoidd 
carefully  explore  the  most  cost-effective 


'Small  recipients  with  limited /esources  may  find 
that  entering  into  a  bulk  telephonic  interpretation 
service  will  prove  cost  effective. 


means  of  delivering  competent  and 
accurate  language  services  before 
limiting  services  due  to  resoiwce 
concerns.  Large  entities  and  those 
entities  serving  a  significant  nimiber  or 
proportion  of  LEP  persons  should 
ensure  that  their  resoiuce  limitations  are 
well-substantiated  before  using  this 
factor  as  a  reason  to  limit  language 
assistance.  Such  recipients  may  find  it 
useful  to  be  able  to  articulate,  through 
documentation  or  in  some  other 
reasonable  manner,  their  process  for 
determining  that  language  services 
would  be  limited  based  on  resources  or 
costs. 

This  foiu'-factor  analysis  necessarily 
implicates  the  mix  of  LEP  services 
required.  Recipients  have  two  main 
ways  to  provide  language  services:  Oral 
interpretation  either  in  person  or  via 
telephone  interpretation  service 
(hereinafter  interpretation)  and  written 
translation  (hereinafter  translation).  Oral 
interpretation  can  range  from  on-site 
interpreters  for  critical  services 
provided  to  a  high  volume  of  LEP 
persons  to  access  through  commercially- 
available  telephonic  interpretation 
services.  Written  translation,  likewise, 
can  range  bom  translation  of  an  entire 
document  to  translation  of  a  short 
description  of  the  document.  In  some 
cases,  language  services  should  be  made 
available  on  an  expedited  basis  while  in 
others  the  LEP  individual  may  be 
referred  to  another  office  of  the  recipient 
for  language  assistance. 

The  correct  mix  should  be  based  on 
what  is  both  necessary  and  reasonable 
in  light  of  the  foiu-factor  analysis.  For 
instance,  a  visit  by  the  NASA 
Administrator  to  a  largely  Hispanic 
neighborhood  may  need  inunediate  oral 
interpreters  available.  (Of  coiu-se,  many 
community  organizations  may  have 
already  made  such  arrangements.)  In 
contrast,  there  may  be  circumstances 
where  the  importance  and  nature  of  the 
activity  and  number  or  proportion  and 
frequency  of  contact  with  LEP  persons 
may  be  low  and  the  costs  and  resoiuces 
needed  to  provide  language  services 
may  be  high,  such  as  in  the  case  of  a 
volimtary  general.public  toiu"  of  a  NASA 
program  site  in  which  pre-arranged 
language  services  for  the  particular 
service  may  not  be  necessary. 
Regardless  of  the  type  of  language 
service  provided,  quality  and  accuracy 
of  those  services  can  be  critical  in  order 
to  avoid  serious  consequences  to  the 
LEP  person  and  to  the  recipient. 
Recipients  have  substantial  flexibility  in 
determining  the  appropriate  mix. 


VI.  Selecting  Language  Assistance 
Services 

Recipients  have  two  main  ways  to 
provide  language  services:  oral  and 
written  language  services.  Quality  and 
acciuacy  of  the  language  service  is 
critical  in  order  to  avoid  serious 
consequences  to  the  LEP  person  and  to 
the  recipient. 

A.  Oral  Language  Services 
(Interpretation) 

Interpretation  is  the  act  of  listening  to 
something  in  one  language  (soiut:e 
language)  and  orally  translating  it  into 
another  language  (target  language). 
Where  interpretation  is  needed  and  is 
reasonable,  recipients  should  consider 
some  or  all  of  the  following  options  for 
providing  competent  interpreters  in  a 
timely  manner: 

Competence  of  Interpreters.  When 
providing  oral  assistance,  recipients 
should  ensure  competency  of  the 
language  service  provider,  no  matter 
which  of  the  strategies  ouUined  below 
are  used.  Competency  requires  more 
than  self-identification  as  bilingual. 
Some  bilingual  staff  and  community 
volimteers,  for  instance,  may  be  able  to 
conununicate  effectively  in  a  different 
language  when  conmiunicating 
information  directly  in  that  language, 
but  not  be  competent  to  interpret  in  and 
out  of  English.  Likewise,  they  may  not 
be  able  to  do  written  translations. 

Competency  to  interpret,  however, 
does  not  necessarily  mean  formal 
certification  as  an  interpreter,  although 
certification  is  helpful.  When  using 
interpreters,  recipients  should  ensure 
that  they: 

Demonstrate  proficiency  in  and 
ability  to  communicate  information 
accurately  in  both  English  and  in  the 
other  language  and  identify  and  employ 
the  appropriate  mode  of  interpreting 
(e.g.,  consecutive,  simultaneous, 
summarization,  or  sight  translation); 
Have  knowledge  in  both  languages  of 
any  specialized  terms  or  concepts 
peculiar  to  the  entity's  program  or 
activity  and  of  any  particularized 
vocabulary  and  phraseology  used  by  the 
LEP  person,^  and  understand  and  follow 
confidentiality  and  impartiality  rules  to 
the  same  extent  the  recipient  employee 


'  Many  languages  have  regionalisms,  or 
differences  in  usage.  For  instance,  a  word  that  may 
be  understood  to  mean  something  in  Spanish  for 
someone  from  Cuba  may  not  be  so  understood  by 
someone  from  Mexico.  In  addition,  because  there 
may  be  languages  that  do  not  have  an  appropriate 
direct  interpretation  of  some  technical  terms,  the 
interpreter  should  be  so  aware  of  the  issue.  The 
interpreter  and  recipient  can  then  work  to  develop 
a  consistent  and  appropriate  set  of  descriptions  of 
these  terms  in  that  language  so  that  they  can  be 
used  again,  when  appropriate. 
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'  For  those  Ian  ;uages  for  which  no  formal 
accreditation  on  ertiricalion  currently  exists.  NASA 
recipients  shouli  consider  a  formal  process  for 
establishing  the  (  redentials  of  the  interpreter. 


precluded  by  a  reasonable  delay, 
language  assistance  caii  likely  be 
delayed  for  a  reasonable  period. 

Hiring  Bilingual  Staff.  When 
particular  languages  are  encountered 
often,  hiring  bilingual  staff  offers  one  of 
the  best,  and  often  most  economical, 
options.  Recipients  can,  for  example,  fill 
public  contact  positions,  such  as  public 
information  specialists,  guards,  or 
program  directors,  with  staff  that  are 
bilingual  and  competent  to 
commimicate  directly  with  LEP  persons 
in  their  language.  If  bilingual  staff  is 
also  used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
interpret  written  documents  from 
English  into  another  language,  they 
should  be  competent  in  the  skill  of 
interpreting.  Being  bilingual  does  not 
necessarily  mean  that  a  person  has  the 
ability  to  interpret.  In  addition,  there 
may  be  times  when  the  role  of  the 
bilingual  employee  may  conflict  with 
the  role  of  an  interpreter  (for  instance, 
a  bilingual  security  guard  would 
probably  not  be  able  to  perform 
effectively  the  role  of  a  planetary 
science  interpreter  and  security  guard  at 
the  same  time,  even  if  the  secizrity  guard 
were  a  qualified  interpreter).  Effective 
management  strategies,  including  any 
appropriate  adjustments  in  assignments 
and  protocols  for  using  bilingual  staff, 
can  ensure  that  bilingual  staff  is  fully 
and  appropriately  utilized.  When 
bilingual  staff  cannot  meet  all  of  the 
language  service  obligations  of  the 
recipient,  the  recipient  should  turn  to 
other  options. 

Hiring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 
Depending  on  the  facts,  sometimes  it 
may  be  necessary  and  reasonable  to 
provide  on-site  interpreters  to  provide 
accurate  and  meaningful 
communication  with  an  LEP  person. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  no  regular  need  for 
a  particular  language  skill.  In  addition 
to  commercial  and  other  private 
providers,  many  community-based 
organizations  and  mutual  assistance 
associations  provide  interpretation 
services  for  particular  languages. 
Contracting  with  and  proyiding  training 
regarding  the  recipient's  programs  and 
processes  to  these  organizations  can  be 
a  cost-effective  option  for  providing 
language  services  to  LEP  persons  ft-om 
those  language  groups. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedy  interpreting  assistance  in 
many  different  languages.  They  may  be 
particularly  appropriate  where  the  mode 


of  communicating  with  an  English 
proficient  person  would  also  be  over  the 
phone.  Although  telephonic 
interpretation  services  are  useful  in 
many  situations,  it  is  important  to 
ensure  that,  when  using  such  services, 
the  interpreters  used  are  competent  to 
interpret  any  technical  or  legal  terms 
specific  to  a  particular  program  that  may 
be  important  parts  of  the  conversation. 
Nuances  in  language  and  non-verbal 
communication  can  often  assist  an 
interpreter  and  cannot  be  recognized 
over  the  phone.  Video  teleconferencing 
may  sometimes  help  to  resolve  this 
issue  where  necessary.  In  addition, 
where  documents  are  being  discussed,  it 
is  important  to  give  telephonic 
interpreters  adequate  opportunity  to 
review  the  document  prior  to  the 
discussion  and  any  logistical  problems 
should  be  addressed. 

Using  Community  Volunteers.  In 
addition  to  consideration  of  bilingual 
staff,  staff  interpreters,  or  contract 
interpreters  (either  in-person  or  by 
telephone)  as  options  to  ensure 
meaningful  access  by  LEP  persons,  use 
of  recipient -coordinated  community 
volunteers,  working  with,  for  instance, 
community-based  organizations  may 
provide  a  cost-effective  supplemental 
language  assistance  strategy  under 
appropriate  circumstances.  They  may  be 
particularly  useful  in  providing 
language  access  for  a  recipient's  less 
critical  programs  and  activities.  To  the 
extent  the  recipient  relies  on 
community  volunteers,  it  is  often  best  to 
use  volunteers  who  are  treiined  in  the 
information  or  services  of  the  program 
and  can  communicate  directly  with  LEP 
persons  in  their  language.  Just  as  with 
all  interpreters,  community  volunteers 
used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
translate  documents,  should  be 
competent  in  the  skill  of  interpreting 
and  knowledgeable  about  applicable 
confidentiality  and  impartiality  rules. 
Recipients  should  consider  formal 
arrangements  with  community-based 
organizations  that  provide  volunteers  to 
address  these  concerns  and  to  help 
ensure  that  services  are  available  more 
regularly. 

Use  of  Family  Members  or  Friends  as 
Interpreters.  Although  recipients  should 
not  plan  to  rely  on  an  LEP  person's 
family  members,  friends,  or  other 
informal  interpreters  to  provide 
meaningful  access  to  important 
programs  and  activities,  where  LEP 
persons  so  desire,  they  should  be 
permitted  to  use,  at  their  own  expense, 
an  interpreter  of  their  own  choosing 
(whether  a  professional  interpreter, 
family  member,  or  ft-iend)  in  place  of  or 
as  a  supplement  to  the  free  language 
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services  expressly  offered  by  the 
recipient.  LEP  persons  may  feel  more 
comfortable  when  a  trusted  family 
member,  or  friend,  acts  as  an  interpreter. 
In  addition,  in  exigent  circumstances 
that  are  not  reasonably  foreseeable, 
temporary  use  of  interpreters  not 
provided  by  the  recipient  may  be 
necessary.  However,  with  proper 
planning  and  implementation, 
recipients  should  be  able  to  avoid  most 
such  situations. 

Recipients,  however,  should  take 
special  care  to  ensure  that  family,  legal 
guardians,  caretakers,  and  other 
informal  interpreters  are  appropriate  in 
light  of  the  circumstances  and  subject 
matter  of  the  program,  service  or 
activity,  including  protection  of  the 
recipient's  own  administrative  or 
enforcement  interest  in  accurate 
interpretation.  In  many  circumstances, 
family  members  (especially  children),  or 
friends,  are  not  competent  to  provide 
quality  and  accurate  interpretations. 
Issues  of  confidentiality,  privacy,  or 
conflict  of  interest  may  also  arise.  LEP 
individuals  may  feel  uncomfortable 
revealing  or  describing  sensitive, 
confidential,  or  potentially  embarrassing 
medical,  law  enforcement  (e.g.,  sexual 
or  violent  assaults),  family,  or  financial 
information  to  a  family  member,  friend, 
or  member  of  the  local  community. i°  In 
addition,  such  informal  interpreters  may 
have  a  personal  connection  to  the  LEP 
person  or  an  undisclosed  conflict  of 
interest,  such  as  the  desire  to  protect 
themselves  or  another  person  in  certain 
matters.  For  these  reasons,  when  oral 
language  services  are  necessary, 
recipients  should  generally  offer 
competent  interpreter  services  free  of 
cost  to  the  LEP  person.  For  NASA 
recipient  programs  and  activities,  this  is 
particularly  true  in  situations  in  which 
health,  safety,  or  security  is  at  stake,  or 
when  credibility  and  accuracy  are 
important  to  protect  an  individual's 
rights  and  access  to  important  services. 

An  example  of  such  a  case  is  when 
security  guards  respond  to  an  illegal 
entry  call.  In  such  a  case,  use  of  family 
members  or  neighbors  to  interpret  for 
the  alleged  perpetrator  or  witnesses  may 


'"  For  example,  special  circumstances  may  raise 
additional  serious  concerns  regarding  the  voluntary 
nature,  conflicts  of  interest,  and  privacy  issues 
surrounding  the  use  of  persons  other  than  qualified 
interpreters,  particularly  where  technical 
information,  an  important  right,  benefit,  service,  or 
access  to  personal  or  enforcement  information  is  at 
stake.  In  some  situations,  individuals  could 
potentially  misuse  information  they  obtained  in 
interpreting  for  other  persons.  In  addition  to 
ensuring  competency  and  accuracy  of  the 
interpretation,  recipients  should  take  these  special 
circumstances  into  account  when  determining 
whether  a  person  makes  a  knowing  and  voluntary 
choice  to  use  another  person  to  interpret,  instead 
of  an  interpreter  provided  by  the  recipient. 


raise  serious  issues  of  competency, 
confidentiality,  and  conflict  of  interest 
and  is  thus  inappropriate.  While  issues 
of  competency,  confidentiality,  and 
conflict  of  interest  in  the  use  of  family 
members  (especially  children),  or 
friends,  often  make  their  use 
inappropriate,  the  use  of  these 
individuals  as  interpreters  may  be  an 
appropriate  option  where  proper 
application  of  the  four  factors  would 
lead  to  a  conclusion  that  recipient- 
provided  services  are  not  necessary.  An 
example  of  this  is  a  voluntary, 
unescorted  tour  of  artwork  in  a  NASA 
facility  open  to  the  general  public. 
There,  the  importance  and  nature  of  the 
activity  may  be  relatively  low  and 
unlikely  to  implicate  issues  of 
confidentiality,  conflict  of  interest,  or 
the  need  for  accuracy.  In  addition,  the 
resources  needed  and  costs  of  providing 
language  services  may  be  high.  In  such 
a  setting,  an  LEP  person's  use  of  family 
members,  friends,  or  others  may  be 
appropriate. 

If  the  LEP  person  voluntarily  chooses 
to  provide  his  or  her  own  interpreter,  a 
recipient  should  consider  whether  a 
record  of  that  choice  and  of  the 
recipient's  offer  of  assistance  is 
appropriate.  Where  precise,  complete, 
and  accurate  interpretations  or 
translations  of  information  are  critical, 
or  where  the  competency  of  the  LEP 
person's  interpreter  is  not  established,  a 
recipient  might  decide  to  provide  its 
own,  independent  interpreter,  even  if  an 
LEP  person  wants  to  use  his  or  her  own 
interpreter  as  well.  Extra  caution  should 
be  exercised  when  the  LEP  person 
chooses  to  use  a  minor  as  the 
interpreter.  While  the  LEP  person's 
decision  should  be  respected,  there  may 
be  additional  issues  of  competency, 
confidentiality,  or  conflict  of  interest 
when  the  choice  involves  using  children 
as  interpreters.  The  recipient  should 
take  care  to  ensure  that  the  LEP  person's 
choice  is  voluntary,  that  the  LEP  person 
is  aware  of  the  possible  problems  if  the 
preferred  interpreter  is  a  minor  child, 
and  that  the  LEP  person  knows  that  a 
competent  interpreter  could  be  provided 
by  the  recipient  at  no  cost. 

B.  Written  Language  Services 
(Translation) 

Translation  is  the  replacement  of  a 
written  text  from  one  language  (source 
language)  into  an  equivalent  written  text 
in  another  language  (target  language). 

What  Documents  Should  Be 
Translated?  After  applying  the  four- 
factor  analysis,  a  recipient  may 
determine  that  an  effective  LAP  plan  for 
its  particular  program  or  activity 
includes  the  translation  of  vital  written 
materials  into  the  language  of  each 


frequently-encountered  LEP  group 
eligible  to  be  served  and/or  likely  to  be 
affected  by  the  recipient's  program. 

Such  written  materials  could  include, 
for  example: 

•  Consent  and  complaint  forms 

•  Written  notices  of  rights,  or 
discontinuation  of  programs  and/or 
activities 

•  Notices  advising  LEP  persons  of 
free  language  assistance 

•  Security  or  safety  brochures  for 
visitors  to  NASA  facilities 

•  Applications  to  participate  in  a 
recipient's  program  or  activity  or  to 
receive  recipient  benefits  or  services. 

Whether  or  not  a  document  (or  the 
information  it  solicits)  is  vital  may 
depend  upon  the  importance  of  the 
program,  information,  encounter,  or 
service  involved,  and  the  consequence 
to  the  LEP  person  if  the  information  in 
question  is  not  provided  accurately  or  in 
a  timely  manner.  For  instance, 
applications  for  participation  in  an 
after-school  science  and  mathematics 
enrichment  program  could  be 
considered  vital.  Where  appropriate, 
recipients  are  encouraged  to  create  a 
plan  for  consistently  determining,  over 
time  and  across  its  various  activities, 
what  documents  are  vital  to  the 
meaningful  access  of  the  LEP 
populations  they  serve. 

Classifying  a  document  as  vital  or 
non-vital  is  sometimes  difficult, 
especially  in  the  case  of  outreach 
materials  like  brochures  or  other 
information  on  rights  and  services. 
Awareness,  of  rights  or  services  is  an 
important  part«of  meaningful  access. 
Lack  of  awareness  that  a  particular 
program,  right,  or  service  exists  may  . 
effectively  deny  LEP  individuals 
meaningful  access.  Thus,  where  a 
recipient  is  engaged  in  community 
outreach  activities  in  furtherance  of  its 
activities,  it  should  regularly  assess  the 
needs  of  the  populations  frequently 
encountered  or  affected  by  the  program 
or  activity  to  determine  whether  certain 
critical  outreach  materials  should  be 
translated.  Community  organizations 
may  be  helpful  in  determining  what 
outreach  materials  may  be  most  helpful 
to  translate.  In  addition,  the  recipient 
should  consider  whether  translations  of 
outreach  material  may  be  made  more 
effective  when  done  in  tandem  with 
other  outreach  methods,  including 
utilizing  the  ethnic  media,  schools, 
religious,  and  community  organizations 
to  spread  a  message. 

Sometimes  a  document  includes  both 
vital  and  non-vital  information.  This 
may  be  the  case  when  the  document  is 
very  large.  It  may  also  be  the  case  when 
the  title  and  a  phone  number  for 
obtaining  more  information  on  the 
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contents  of  ihe  document  in  firequently- 
encountered  languages  other  than 
English  is  critical,  but  the  dociuuent  is 
sent  out  to  me  general  public  and 
cannot  reasonably  be  translated  into 
many  languages.  Thus,  vital  information 
may  include  i,  for  instance,  the  provision 
of  informati  an  in  appropriate  languages 
other  than  E  nglish  regarding  where  a 
LEP  person  might  obtain  an 
interpretatic  n  or  translation  of  the 
document. 

Into  What  Languages  Should 
Documents  3e  Translated?  The 
languages  s J  loken  by  the  LEP 
individuals  with  whom  the  recipient 
has  contact  i  letermine  the  languages 
into  which  \  ital  docimients  should  be 
translated.  /  distinction  should  be 
made,  howe  /er,  between  languages  that 
'  are  frequent  y  encountered  by  a 
recipient  an  I  less  commonly- 
encountered  languages.  Many  recipients 
serve  commimities  in  large  cities  or 
across  the  cc  untry.  They  may  serve  LEP 
persons  whc  speak  many  different 
languages.  T  3  translate  all  %Titten 
materials  int  a  all  of  those  languages  is 
unrealistic.  I  although  recent 
technologica  ;  advances  have  made  it 
easier  for  rec  ipients  to  store  and  share 
translated  dc  cuments,  such  an 
undertaking  would  incur  substantial 
costs  and  rec  uire  substantial  resources. 
Nevertheless ,  well-substantiated  claims 
of  lack  of  res  3iures  to  translate  all  vital 
documents  ii  ito  dozens  of  languages  do 
not  necessari  ly  relieve  the  recipient  of 
the  obligatioi  i  to  translate  those 
documents  ii  ito  at  least  several  of  the 
more  frequer  tly-encountered  languages 
and  to  set  bei  ichmarks  for  continued 
translations  i  nto  the  remaining 
languages  ov  !r  time.  As  a  result,  the 
extent  of  the  recipient's  obligation  to 
provide  writl  en  translations  of 
documents  si  lould  be  determined  by  the 
recipient  on  <  i  case-by-case  basis, 
looking  at  th<  totality  of  the 
circumstance  s  in  light  of  the  four-factor 
analysis.  Bee  luse  translation  is  a  one- 
time expense  consideration  should  be 
given  to  whel  her  the  upfront  cost  of 
translating  a  ( locument  (as  opposed  to 
oral  interpret  ition)  should  be  amortized 
over  the  likel  f  lifespan  of  the  document 
when  applyii  g  this  four-factor  analysis. 
Safe  Harbo  •■.  Many  recipients  would 
like  to  ensiu^  with  greater  certainty  that 
they  comply  vith  their  obligations  to 
provide  writti  sn  translations  in 
languages  oth  3r  than  English. 
Paragraphs  (a  and  (b)  outline  the 
circumstance ;  that  can  provide  a  safe 
harbor  for  recipients  regarding  the 
requirements  for  translation  of  written 
materials.  A  s  ife  harbor  means  that  if  a 
recipient  proi  ides  written  translations 
imder  these  c  rcumstances,  such  action 


will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  written- 
translation  obligations. 

The  failure  to  provide  written 
translations  under  the  circumstances 
outlined  in  paragraphs  (a)  and  (b)  does 
not  mean  there  is  non-compliance. 
Rather,  they  provide  a  conunon  starting 
point  for  recipients  to  consider  whether 
and  at  what  point  the  importance  of  the 
service,  benefit,  or  activity  involved;  the 
nature  of  the  information  sought;  and 
the  number  or  proportion  of  LEP 
persons  served  call  for  written 
translations  of  commonly-used  forms 
into  frequently-encountered  languages 
other  than  English.  Thus,  these 
paragraphs  merely  provide  a  guide  for 
recipients  that  would  like  greater 
certainty  of  compliance  than  can  be 
provided  by  a  fact-intensive,  four-factor 
analysis. 

Example:  Even  if  the  safe  harbors  are 
not  used,  if  written  translation  of  a 
certain  document{s)  would  be  so 
burdensome  as  to  defeat  the  legitimate 
objectives  of  its  program,  the  translation 
of  the  written  materials  is  not  necessary. 
Other  ways  of  providing  meaningful 
access,  such  as  effective  oral 
interpretation  of  certain  vital 
documents,  might  be  acceptable  under 
such  circumstances. 

Safe  Harbor.  The  following  actions 
will  be  considered  strong  evidence  of 
compliance  with  the  recipient's  vmtten- 
translation  obligations: 

(a)  The  NASA  recipient  provides 
wTitten  translations  of  vital  documents 
for  each  eligible  LEP  language  group 
that  constitutes  five  percent  or  1 ,000, 
whichever  is  less,  of  the  population  of 
persons  eligible  to  be  served  or  likely  to 
be  affected  or  encountered.  Translation 
of  other  documents,  if  needed,  can  be 
provided  orally;  or  ' 

(b)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
interpretation  of  those  written  materials, 
free  of  cost. 

These  seife  harbor  provisions  apply  to 
the  translation  of  written  documentis 
only.  They  do  not  affect  the  requirement 
to  provide  meaningful  access  to  LEP 
individuals  through  competent  oral 
interpreters  where  oral  language 
services  are  needed  and  are  reasonable. 
For  example.  NASA-funded  educational 
eru-ichment  programs  should,  where 
appropriate,  ensiu-e  that  NASA  safety 
and  security  rules  have  been  explained 
to  LEP  participants,  at  orientation,  for 
instance,  prior  to  taking  a  toiw  of  any 
NASA  facility. 


Competence  of  Tmnslators.  As  with 
oral  interpreters,  translators  of  written 
documents  should  be  competent.  Many 
of  the  same  considerations  apply. 
However,  the  skill  of  translating  is  very 
different  from  the  skill  of  interpreting, 
and  a  person  who  is  a  competent 
interpreter  may  or  may  not  be 
competent  to  translate. 

Particularly  where  scientific  and  other 
technical  documents  are  being 
translated,  competence  can  often  be 
achieved  by  use  of  certified  translators. 
Certification  or  accreditation  may  not 
always  be  possible  or  necessary.^ ' 
Competence  can  often  be  ensured  by 
having  a  second,  independent  translator 
check  the  work  of  the  primary 
translator.  Alternatively,  one  translator 
can  translate  the  document,  and  a 
second,  independent  translator  could 
translate  it  back  into  English  to  check 
that  the  appropriate  meaning  has  been 
conveyed.  This  is  called  Aback 
translation. 

Translators  should  understand  the 
expected  reading  level  of  the  audience 
and,  where  appropriate,  have 
fundamental  knowledge  about  the  target 
language  group's  vocabulary  and 
phraseology.  Sometimes  direct 
translation  of  materials  results  in  a 
translation  that  is  written  at  a  much 
more  difficult  level  than  the  English 
language  version  or  has  no  relevant 
equivalent  meaning.  12  Community 
organizations  may  be  able  to  help 
consider  whether  a  document  is  written 
at  a  good  level  for  the  audience. 
Likewise,  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art, 
legal,  or  other  technical  concepts  helps 
avoid  confusion  by  LEP  individuals  and 
may  reduce  costs.  Creating  or  using 
already-created  glossaries  of  conunonly 
used  terms  may  be  useful  for  LEP 
persons  and  translators,  and  cost 
effective  for  the  recipient.  Providing 
translators  with  examples  of  previous 
accurate  translations  of  similar  material 
by  the  recipient,  other  recipients,  of 
federal  agencies  may  be  helpful. 


' '  For  those  languages  in  which  no  formal 
accreditation  currently  exists,  a  particular  level  of 
membership  in  a  professional  translation 
association  can  provide  some  indicator  of 
professionalism. 

'-For  instance,  there  may  be  languages  which  do 
not  have  an  appropriate  direct  translation  of  some 
technical  terms  and  the  translator  should  be  able  to 
provide  an  appropriate  translation.  The  translator 
should  likely  also  make  the  recipient  award  of  this. 
Recipients  can  then  work  with  translators  to 
develop  a  consistent  and  appropriate  set  of 
descriptions  of  these  terms  in  that  language  that  can 
be  used  again,  when  appropriate.  Recipients  will 
find  it  more  effective  and  less  costly  if  they  try  to 
maintain  consistency  in  the  words  and  phrases 
used  to  translate  terms  of  art  and  legal  or  other 
technical  concepts. 
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While  quality  and  accuracy  of 
translation  services  is  critical,  the 
qualitj'  and  accuracy  of  translation 
services  is  nonetheless  part  of  the 
appropriate  mix  of  LEP  services 
required.  For  instance,  documents  that 
are  simple  for  LEP  persons  who  rely  on 
them  may  use  translators  that  are  less 
skilled  than  important  documents  upon 
which  reliance  has  important 
consequences  (including,  e.g., 
information  or  docimaents  of  NASA 
recipients  regarding  certain  security, 
health,  and  safety  requirements).  The 
permanent  nature  of  written 
translations,  however,  imposes 
additional  responsibility  on  the 
recipient  to  ensure  that  the  quality  and 
accuracy  permit  meaningful  access  by 
LEP  persons. 

Vn.  Elements  of  E£fective  Plan  on 
Language  Assistance  for  LEP  Persons 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  appropriate,  a 
recipient  should  develop  an 
implementation  plan  to  address  the 
identified  needs  of  the  LEP  populations 
they  serve.  Recipients  have  considerable 
flexibility  in  developing  this  plan.  The 
development  and  maintenance  of  a 
periodically-updated  written  Language 
Assistance  Plan  (LAP)  for  LEP  persons 
for  use  by  recipient  employees  serving 
the  public  will  likely  be  the  most 
appropriate  and  cost-effective  means  of 
documenting  compliance  and  providing 
a  framework  for  the  provision  of  timely 
and  reasonable  language  assistance. 
Moreover,  such  written  plans  would 
likely  provide  additional  benefits  to  a 
recipient's  managers  in  the  areas  of 
training,  administration,  planning,  and 
budgeting.  These  benefits  should  lead 
most  recipients  to  document  in  a 
written  LAP,  their  language  assistance 
services,  and  how  staff  and  LEP  persons 
can  access  those  services.  Despite  these 
benefits,  certain  NASA  recipients,  such 
as  recipients  serving  very  few  LEP 
persons  and  recipients  with  very  limited 
resources,  may  choose  not  to  develop  a 
written  LAP.  However,  the  absence  of  a 
written  LAP  does  not  obviate  the 
underlying  obligation  to  ensure 
meaningful  access  by  LEP  persons  to  a 
recipient's  program  or  activities. 
Accordingly,  in  the  event  that  a 
recipient  elects  not  to  develop  a  written 
plan,  it  should  consider  alternative 
ways  to  articulate  in  some  other 
reasonable  manner  a  plan  for  providing 
meaningful  access.  Entities  having 
significant  contact  with  LEP  persons, 
such  as  schools,  religious  organizations, 
conunimity  groups,  and  groups  working 
with  new  immigrants  can  be  very  _ 
helpful  in  providing  important  input 


into  this  planning  process  from  the 
begiiming. 

The  following  five  steps  may  be 
helpful  in  designing  a  LAP  and  are 
typically  part  of  effective 
implementation  plans. 

(1)  Identifying  LEP  Individuals  Who 
Need  Language  Assistance 

The  first  two  factors  in  the  foiu-factor 
analysis  require  an  assessment  of  the 
number  or  proportion  of  LEP 
individuals  eligible  to  be  served  or 
encountered  and  the  frequency  of 
encounters.  This  requires  recipients  to 
identify  LEP  persons  with  whom  it  has 
contact. 

One  way  to  determine  the  language  of 
communication  is  to  use  language 
identification  cards  (or  "I  speak  cards"), 
which  invite  LEP  persons  to  identify 
their  language  needs  to  staff.  Such 
cards,  for  instance,  might  say  "I  speak 
Spanish"  in  both  Spanish  and  English, 
"I  speak  Vietnamese"  in  both  English 
and  Vietnamese,  etc.  To  reduce  costs  of 
compliance,  the  Federal  Government 
has  made  a  set  of  these  cards  available 
on  the  Internet.  The  Census  Bureau  "I 
speak  card"  can  be  found  and 
dowmloaded  at  http://www.usdoj.gov/ 
crt/cor/13166.btm.  When  records  are 
normally  kept  of  past  interactions  with 
members  of  the  public,  the  language  of 
the  LEP  person  can  be  included  as  part 
of  the  record.  In  addition  to  helping 
employees  identify  the  language  of  LEP 
persons  they  encounter,  this  process 
will  help  in  futiue  applications  of  the 
first  two  factors  of  the  four-factor 
analysis.  In  addition,  posting  notices  in 
commonly  encountered  languages 
notifying  LEP  persons  of  language 
assistance  will  encourage  them  to  self- 
identify. 

(2)  Language  Assistance  Measures 

An  effective  LAP  would  likely 
include  information  about  the  ways  in 
which  language  assistance  v»dll  be 
provided.  For  instance,  recipients  may 
want  to  include  information  on  at  least 
the  following: 

•  Types  of  language  services 
aviiilable. 

•  How  staff  can  obtain  those  services. 

•  How  to  respond  to  LEP  callers. 

•  How  to  respond  to  written 
commimications  from  LEP  persons. 

•  How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with 
recipient  staff. 

•  How  to  ensure  competency  of 
interpreters  and  translation  services. 

(3)  Training  Staff 

Staff  should  know  their  obligations  to 
provide  meaningful  access  to 
information  and  services  for  LEP 


persons.  An  effective  LAP  plan  would 
likely  include  training  to  ensure  that: 

•  Staff  know  about  LEP  policies  and 
procedures. 

•  Staff  having  contact  with  the  public 
(or  those  in  a  recipient's  custody)  are 
trained  to  work  effectively  with  in- 
person  and  telephone  interpreters. 

Recipients  may  want  to  include  this 
training  as  part  of  the  orientation  for 
new  employees.  It  is  important  to 
ensure  that  all  employees  in  public 
contact  positions  are  properly  trained. 
Recipients  have  flexibility  in  deciding 
the  manner  in  which  the  training  is 
provided.  The  more  frequent  the  contact 
with  LEP  persons,  the  greater  the  need 
will  be  for  in-depth  training.  Staff  with 
little  or  no  contact  with  LEP  persons 
may  only  have  to  be  aware  of  a  LAP. 
However,  management  staff,  even  if  they 
do  not  interact  regularly  with  LEP 
persons,  should  be  fully  aware  of  and 
imderstand  the  plan  so  they  can 
reinforce  its  importance  and  ensure  its 
implementation  by  staff. 

(4)  F*roviding  Notice  to  LEP  Persons 

Once  a  recipient  has  decided,  based 
on  the  four  factors,  that  it  will  provide 
language  services,  it  is  important  for  the 
recipient  to  let  LEP  persons  know  that 
those  services  are  available  and  that 
they  are  fr«e  of  charge.  Recipients 
should  provide  this  notice  in  a  language 
LEP  persons  will  imderstand.  Examples 
of  notification  that  recipients  should 
consider  include: 

•  Posting  signs  in  intake  areas  and 
other  entry  points.  When  language 
assistance  is  needed  to  ensure 
meaningful  access  to  information  and 
services,  it  is  important  to  provide 
notice  in  appropriate  languages  in 
intake  areas  or  initial  points  of  contact 
so  that  LEP  persons  can  learn  how  to 
access  those  language  services.  This  is 
particularly  true  in  areas  with  high 
volumes  of  LEP  persons  seeking  access 
to  certain  NASA  programs,  activities 
and  or  facilities  run  by  NASA 
recipients.  For  instance,  signs  in  entry 
areas  could  state  that  free  language 
assistance  is  avciilable.  The  signs  should 
be  translated  into  the  most  common 
languages  encoimtered.  They  should 
explain  bow  to  get  the  language  help. 

•  Stating  in  outreach  documents  that 
language  services  are  available  from  the 
NASA  recipient.  Announcements  could 
be  in,  for  instance,  brochures,  booklets, 
and  in  outreach  and  recruitment 
information.  These  statements  should  be 
translated  into  the  most  common 
languages  and  could  be  placed  on  the 
front  of  common  documents. 

•  Working  with  conununity-based 
organizations  and  other  stakeholders  to 
inform  LEP  individuals  of  the 
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recipients'  s  ervices.  including  the 
availability  )f  language  assistance 
services. 

•  Using  a  telephone  voice  mail  menu. 
The  menu  cpuld  be  in  the  most  common 
languages  eiicountered.  It  should 
provide  information  about  available 
language  ass  istance  services  and  how  to 
get  them. 

•  Including  notices  in  local 
newspapers  in  languages  other  than 
English. 

•  Providii  ig  notices  on  non-English- 
language  rac  io  and  television  stations 
about  the  av  lilable  language  assistance 
services  and  how  to  get  them. 

•  Presents  tions  and/or  notices  at 
schools  and  -eligious  organizations. 
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Compliance  Effort 

Title  VI  and  Title  VI 
ircement  is  to  achieve 
pliance.  The  requirement 
etningful  access  to  LEP 


persons  is  enforced  and  implemented  by 
NASA  through  the  procedures 
identified  in  the  Title  VI  regulations. 
These  procedures  include  complaint 
investigations,  compliance  reviews, 
efforts  to  secure  voluntary  compliance, 
and  technical  assistance. 

The  Title  VI  regulations  provide  that 
NASA  will  investigate  whenever  it 
receives  a  complaint,  report,  or  other 
information  that  alleges  or  indicates 
possible  noncompliance  with  Title  VI  or 
NASA  regulations.  13  If  an  investigation 
results  in  a  finding  of  noncompliance, 
NASA  will  inform  the  recipient  in 
writing  of  this  determination,  including 
the  basis  for  the  determination.  NASA 
uses  voluntary  mediation  to  resolve 
most  complaints.  However,  if  a  case  is 
fully  investigated  and  results  in  a 
finding  of  noncompliance,  NASA  must 
inform  the  recipient  of  the 
noncompliance  through  a  Letter  of 
Findings  that  sets  out  the  areas  of 
noncompliance  and  the  steps  that  must 
be  taken  to  correct  the  noncompliance. 
It  must  attempt  to  secure  voluntary 
compliance  through  informal  means.  If 
the  matter  cannot  be  resolved 
informally,  NASA  must  secure 
compliance  through  the  termination  of 
federal  assistance  after  the  NASA 
recipient  has  been  given  an  opportunity 
for  an  administrative  hearing  and/or  by 
referring  the  matter  to  the  DOJ  to  seek 
injunctive  relief  or  pursue  other 
enforcement  proceedings.  NASA 
engages  in  voluntary  compliance  efforts 
and  provides  technical  assistance  to 
recipients  at  all  stages  of  an 
investigation.  During  these  efforts, 
NASA  proposes  reasonable  timetables 
for  achieving  compliance  and  consults 
with  and  assists  recipients  in  exploring 
cost-effective  ways  of  coming  into 
compliance.  In  determining  a  recipient's 
compliance  with  the  Title  VI 
regulations,  NASA's  primary  concern  is 
to  ensure  that  the  recipient's  policies 
and  procedures  provide  meaningful 
access  for  LEP  persons  to  the  recipient's 
programs  and  activities. 

While  all  recipients  must  work 
toward  building  systems  that  will 
ensure  access  for  LEP  individuals, 
NASA  acknowledges  that  the 
implementation  of  a  comprehensive 
system  to  serve  LEP  individuals  is  a 
process  and  that  a  system  will  evolve 
over  time  as  it  is  implemented  and 
periodically  reevaluated.  As  recipients 
take  reasonable  steps  to  provide 
meaningful  access  to  federally  assisted 
programs  and  activities  for  LEP  persons. 


'-'At  educational  institutions,  investigations  will 
be  conducted  by  the  U.S.  Department  of  Education 
under  a  Memorandum  of  Understanding  (MOV) 
between  NASA  and  the  U.S.  Department  of 
Education. 


NASA  will  look  favorably  on 
intermediate  steps  recipients  take  that 
are  consistent  with  this  Guidance,  and 
that,  as  part  of  a  broader 
implementation  plan  or  schedule,  move 
their  service  delivery  system  toward 
providing  full  access  to  LEP  persons. 
This  does  not  excuse  noncompliance 
but  instead  recognizes  that  full 
compliance  in  all  areas  of  a  recipient'.s 
activities  and  for  all  potential  language 
minority  groups  may  reasonably  require 
a  series  of  implementing  actions  over  a 
period  of  time.  However,  in  developing 
any  phased  implementation  schedule, 
NASA  recipients  should  ensure  that  the 
provision  of  appropriate  assistance  for 
significant  LEP  populations  or  with 
respect  to  activities  having  a  significant 
impact  on  beneficiaries  is  addressed 
first.  Recipients  are  encouraged  to 
document  their  efforts  to  provide  LEP 
persons  with  meaningful  access  to 
federally  assisted  programs  and 
activities. 

Dr.  Dorothy  Hayden-Watkins, 

Assistant  Administrator  of  Equal  Opportunity 
Programs. 

[FR  Doc.  03-20804  Filed  8-14-03;  8:45  am] 
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NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
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DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
September  29,  2003.  Once  the  appraisal 
of  the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  vmte  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park.  MD  2^740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
Tecords.mgt@nara.gov.  Requesters  must 
cite  the  control  niunber,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
M.  Wester,  Jr.,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road. 
College  Park.  MD  20740-6001. 
Telephone:  (301)  837-3120.  E-mail: 
records.mgt®nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115.  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 


origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition,  ff 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-03-9,  2  items,  2 
temporary  items).  Records  relating  to 
the  Global  Freight  Management  System, 
an  electronic  recordkeeping  system 
which  contains  information  relating  to 
the  procurement  of  commercial  freight 
transportation  services.  Included  are 
proposals,  master  reference  files,  freight 
tenders,  domestic  route  order  requests, 
bills  of  lading  shipment  information, 
carrier  costing  and  performance  data, 
and  discrepancy  reports.  This  schedule 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

2.  Department  of  Health  and  Human 
Services,  Food  and  Drug  Administration 
(Nl-88-03-4, 12  items,  11  temporary 
items).  Export  program  files,  including 
such  records  as  applications, 
notifications,  requests,  certificates, 
background  documentation  concerning 
exporting  firms,  procedures  and 
instructions  for  export  processing,  and  a 
related  tracking  system.  Also  included 
are  electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
final  policy  documents,  which  include 
decision-making  memorandums,  final 
working  group  reports,  and  action  items. 

3.  Department  of  Justice,  Drug 
Enforcement  Administration  (Nl-170- 
03-6, 1  item,  1  temporary  item).  Agency 
internal  web  site  pages,  which  include 
copies  of  such  materials  as  publications. 


policies  and  procedures,  articles  relating 
to  law  enforcement,  reference  material 
relating  to  trends  in  drug  trafficking, 
high  level  briefings,  frequently  asked 
questions,  staff  telephone  numbers,  and 
information  about  occupational  hazards. 

4.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (Nl-65-03-3,  2 
items,  2  temporary  items).  Forfeiture 
administrative  docimientation  and  work 
papers  accumulated  by  the  Forfeiture 
and  Seized  Property  Unit  in  connection 
with  civil  and  criminal  forfeiture 
proceedings.  Also  included  are 
electronic  copies  of  documents  created 
using  word  processing  and  electronic 
mail. 

5.  Department  of  the  Navy,  Agency- 
ynde,  (Nl-NU-03-2,  10  items.  10 
temporary  items).  Records  relating  to 
law  enforcement  and  physical  secvuity. 
Included  are  such  records  as  security 
journals,  weapons  registrations, 
inventory  control  files,  and  ammunition 
stock  records.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

6.  Department  of  the  Navy,  Agency- 
wide.  {Nl-NU-03-3.  4  items,  4 
temporary  items).  Records  relating  to 
nuclear  submarine  reactors.  Included 
are  logs,  reports,  and  similar  records. 
Also  included  are  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing. 

7.  Department  of  the  Treasury,  United 
States  Mint  (Nl-104-03-5,  9  items,  8 
temporary  items).  Management  studies 
relating  to  the  acquisition  of  contracted 
commercial  services  and  special 
procurement  studies  and  files.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
agreements  relating  to  the  purchase  of 
gold  and  other  metals  for  coin 
production. 

8.  Department  of  the  Treasury,  United 
States  Mint  (Nl-1 04-03-6,  8  items,  8 
temporary  items).  Documentation 
relating  to  permit  applications, 
hazardous  substance  transfer  files,  and 
reports  concerning  environmental 
matters.  Also  included  are  electroruc 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 

9.  Department  of  the  Treasury,  United 
States  Mint  {Nl-104-03-9,  5  items,  5 
temporary  items).  Master  files  and 
system  documentation  associated  with 
the  agency's  Computerized  Maintenance 
Management  System.  The  system  is 
used  to  manage  maintenance  and  repair 
operations  and  inventories.  Also 
included  are  electronic  copies  of  records 
"created  using  electronic  mail  and  word 
processing. 
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10.  Departi  lent  of  the  Treasury, 
Financial  Management  Service  (Nl- 
425-03—4,  3G  items,  30  temporary 
items).  Files  ( if  the  Business  and  Agency 
Liaison  Divis  on,  including  such  records 
as  electronic  mail  reading  files,  the 
director's  subject  files,  agency 
portfolios,  Trjasury  reports  on 
receivables,  ii  iputs,  outputs,  system 
documentation,  and  master  files  of  the 
Debt  Manageiient  Information  System, 
business  continuity  planning  files,  and 
human  capita  I  management  records. 
Also  include<  are  electronic  copies  of 
records  created  using  electronic  mail 
and  word  pro  ;essing. 

11.  Department  of  the  Treasiuy, 
Financial  Maj  lagement  Service  (Nl- 
425-03-5,  3  i  ems,  3  temporary  items). 
Records  relati  ag  to  collecting  payments 
and  servicing  mortgages  from  the  sale  of 
Government  p  roperty.  Included  are 
corresponden  ;e,  loan  activity  reports, 
disbursement  information,  mortgage 
amortization  s  chedules,  and  mortgage 
payment  distr  bution  reports.  Also 
included  are  e  lectronic  copies  of 
documents  en  ated  using  electronic  mail 
and  word  pro<  essing. 

12.  National  Archives  and  Records 
Administratio  i.  Government-wide  (Nl- 
GRS-03-2,  4  1  ems,  4  temporary  items). 
Addition  to  Q  neral  Records  Schedule 
1,  Civilian  Per  jonnel  Records, 
consisting  of  g  sneral  files  and  case  files 
relating  to  age:  jcy  alternative  dispute 
resolution  pro  ;rams.  Also  included  are 
electronic  cop  es  of  records  created 
using  electron  c  mail  and  word 
processing. 

13.  U.S.  Maritime  Administration, 
Associate  Adn  inistrator  for 
Administratioi  i  {Nl-35 7-03-1,  3  items, 
3  temporary  it(  ms).  Operational 
differential  sul  sidy  bulk  and  linear      « 
files,  which  include  cont.»-act 
agreements,  ex  Dense  audits,  wage 
audits,  paid  va  ichers,  directives,  and 
correspondenc  i  from  subsidized 
companies.  Ali  o  included  are  electronic 
copies  of  docui  nents  created  using 
electronic  mail  and  word  processing. 

Dated:  August  11.  2003. 
Michael  J.  Kurtz 

Assistant  Archiv,  st  for  Record  Services — 
Washington.  DC. 

[FR  Doc.  03-2081  8  Filed  8-14-03;  8:45  am) 

BILUNG  CODE  751S-  D1-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  informiation  Collection 
Activities:  Submission  to  OIMB  for 
Review;  Comment  Request 


AGENCY:  Nation  al 
Administration 


Credit  Union 
(NCUA). 


ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  is  submitting  the 
following  reinstatement,  without 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired,  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  This  information 
collection  is  published  to  obtain 
comments  from  the  public. 

DATES:  Comments  will  be  accepted  imtil 
October  14,  2003. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  Fax  No.  (703)  518-6669,  E- 
mail:  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington. 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  this  information  collection 
request,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Neil  McNamara,  (703)  518-6447.  It  is 
also  available  on  the  following  Web  site: 
http://www.NCUA.gov. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0139. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  Organization  and  Operation  of 
Federal  Credit  Unions. 

Description:  Federal  Credit  Unions 
wishing  to  pay  lending-related 
incentives  to  employees  must  establish 
written  policies. 

Respondents:  Certain  Federal  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Response:  One. 

Frequency  of  Response:  On  Occasion. 
Estimated  Total  Annual  Burden 
Hours:  1,000. 

Estimated  Total  Annual  Cost: 
$25,000. 


By  the  National  Credit  Union 
Administration  Board  on  August  8,  2003. 
fames  J.  Engel, 
Acting  Secretary  of  the  Board. 
[FR  Doc.  03-20809  Filed  8-14-03:  8:45  am) 
BILLING  CODE  753S-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Revision  to  a  Currently  Approved 
Information  Collection;  Comment 
Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 


SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
October  14,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  vmtten  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775         < 
Duke  Street,  Alexandria,  Virginia 
22314-3428,  Fax  No.  (703)  518-6669,  E- 
mail:  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Neil  McNamara,  (703)  518-6447.  It  is 
also  available  on  the  following  Web  site: 
http://www.NCUA.gov. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 
OMB  JVumber- 3133-0135. 
Form  Number:  N/A. 
Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Title:  National  Credit  Union 
Administration  Agreement  for 
Electronic  Funds  Transfer  Payments. 

Description:  NCUA  needs  this 
information  to  comply  with  the  Debt        ' 
Collection  Improvement  Act  which  has 


Federal  Register/Vol.  68.  No.  158/Friday,  August  15,  2003/Notices 


48959 


a  provision  concerning  the  use  of  EFT 
payments. 

Respondents:  All  Federally  Insvued 
Credit  Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  250. 

Estimated  Burden  Hours  Per 
Response:  15  minutes,  (15/60  hr). 

Frequency  of  Response:  Annually. 

Estimated  Total  Annual  Burden 
Hours:  62.5  hours. 

Estimated  Total  Annual  Cost:  $1,350. 

By  the  National  Credit  Union 
Administration  Board  on  August  7,  2003. 

Hattie  Uian, 

Acting  Secretary  of  the  Board. 

[FR  Doc.  03-20810  Filed  8-14-03;  8:45  am] 

BtLUNG  CODE  7535-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for  an 
Extension  of  a  Currently  Approved 
Collection;  Comment  Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Conunents  will  be  accepted  until 
September  15,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
D\ike  Street,  Alexandria,  Virginia 
22314-3428, Fax  No.  703-518-6489, E- 
mail:  mcnamara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395—4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION:  Copies  of  the 
information  collection  requests,  with 
applicable  supporting  documentation, 
may  be  obtained  by  calling  the  NCUA 
Clearance  Officer,  Neil  McNamara,  (703) 
518-6447. 

SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0163. 

Form  Number:  N/A. 


Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Title:  Privacy  of  Consiuner  Financial 
Information,  12  CFR  part  716  and 
Requirements  for  Insurance,  12  CFR  part 
741. 

Description:  The  regulations  direct 
newly  chartered  and  troubled  credit 
unions  to  provide  J^JCUA  with  30  days 
notice  l)efore  making  a  management 
change.  12  CFR  parts  701.14  and 
741.205. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  10,627. 

Estimated  Burden  Hours  Per 
Response:  45  hoiu-s. 

Frequency  of  Response: 
Recordkeeping  and  third  party 
disclosure. 

Estimated  Total  Annual  Burden 
Hours:  478,215. 

Estimated  Total  Annual  Cost:  SO. 

By  the  National  Credit  Union 
Administration  Board  on  August  7,  2003. 

Hattie  Ulan. 

Acting  Secretary  of  the  Board. 

[FR  Doc.  03-20811  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  7535-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Submission  to  OMB  for 
Revision  to  a  Currently  Approved 
Information  Collection;  Comment 
Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13,  44  U.S.C.  chapter  35). 
This  information  collection  is  published 
to  obtain  comments  from  the  public. 
DATES:  Comments  will  be  accepted  until 
October  14,  2003. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Mr.  Neil 
McNamara,  (703)  518-6447,  National 
Credit  Union  Administration,  1775 
Ehike  Street,  Alexandria,  Virginia 
22314-3428, Fax  No.  703-518-6669,  E- 
mail:  jncnaiiiara@ncua.gov. 

OMB  Reviewer:  Mr.  Joseph  F.  Lackey, 
(202)  395-4741,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 


FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Neil  McNamara,  (703)  518-6447. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0108. 

Form  Number:  N/A. 

Type  of  Review:  Reinstatement, 
without  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Title:  12  CFR  748.2  Monitoring  Bank 
Secrecy  Act  Compliance. 

Description:  The  collection  is  needed 
to  allow  NCUA  to  determine  whether 
credit  luiions  have  established  a 
program  reasonably  designed  to  assure 
and  monitor  their  compliance  with 
ciurency  recordkeeping  and  reporting 
requirements  established  by  Federal 
statute  and  Department  of  Treasury 
Regulations. 

Respondents:  Federally  Insiu«d  Credit 
Unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  11,127. 

Estimated  Burden  Hours  Per 
Response:  3  hours. 

Frequency  of  Response: 
Recordkeeping. 

Estimated  Total  Annual  Burden 
Hours:  33,477. 

Estimated  Total  Annual  Cost:  Not 
applicable. 

By  the  National  Credit  Union 
Administration  Board  on  August  7,  2003. 

Hattie  Ulan, 

Acting  Secretary  of  the  Board. 

[FR  Doc.  0.3-20812  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  753S-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-285] 

Omaha  Public  Power  District,  Fort 
Calhoun  Station,  Unit  1;  Notice  of 
Availability  of  the  Final  Supplement  12 
to  the  Generic  Environmental  Impact 
Statement  Regarding  License  Renewal 
for  the  Fort  Calhoun  Station,  Unit  1 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  published  a  final 
plant-specific  supplement  to  the 
"Generic  Environmental  Impact 
Statement  (GEIS)",  NUREG-1437, 
regarding  the  renewal  of  operating 
license  DPR-40  for  Fort  Calhoun 
Station,  Unit  1,  for  an  additional  20 
years  of  operation.  The  Fort  Calhoun 
Station,-Unit  1,  is  owned  by  the  Omaha 
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Public  Pow4r 

Calhoun  Ststion 

Washington 

alternatives 

(license  ren^wi 

reasonable 

generation. 

It  is  statec 


District  (OPPD).  The  Fort 
.  Unit  1 ,  is  located  in 
County,  Nebraska.  Possible 
to  the  proposed  action 

al)  include  no  action  and 
^temative  methods  of  power 


Based  on 
in  the  GEIS 
[Environmei  it 
the  OPPD  (C  PPD 
with  Federa 
(4)  the  staff: 
and  (5)  the 
pul)lic  comiients 
recommend!  tion 
Commission 
leni  al 


s:aff 


environm 
renewal  for 
are  not  so  gr^at 
option  of  lic(  snse 
planning  dec  is 
unreasonabl(  i 


Ore 
Pile 


PDR 


The  final 
is  avciilable 
NRC  Public 
located  at 
Rockville 
Maryland,  or 
Available 
NRC's  Age 
and  Manage 
ADAMS  is 
site  at  http 
Electronic 
do  not  have 
encounter 
documents 
contact  the 
800-397-42(]|9 
mail  to  pdr@ 

For  Furthei 
Jack  Gushing 
Environmentfil 
Division  of 
Programs,  U. 
Commission, 
Mr.  Cushing 
415-1424  or 
U.S.  Nuclear 
Mail  Stop  O-  I 

Dated  at 
of  August,  200; 

For  the  Nuc 
John  Tappert. 

Acting  Prograrr, 
and  Envimnmt 
Division  of  Reg 
Programs.  Offi 
Pegulation. 
(FR  Doc,  03 
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in  Section  9.3  of  the  report: 

1)  the  analysis  and  findings 
NRC  1996;  1999);  (2)  the  ER 
al  Report)  submitted  by 

2002);  (3)  consultation 
State,  and  local  agencies; 
own  independent  review; 
s  consideration  of  the 
received,  the 
of  the  staff  is  that  the 
determine  that  the  adverse 

impacts  of  license 
brt  Calhoun  Station  Unit  1 
that  preserving  the 

renewal  for  energy- 
ion  makers  would  be 


J  upplement  12  to  the  GEIS 
public  inspection  in  the 
1  )ocument  Room  (PDR) 
White  Flint  North,  11555 
(first  floor),  Rockville, 
from  the  Publicly 
Records  (PARS)  component  of 
ide  Documents  Access 
(ijient  System  (ADAMS), 
ac  cessible  from  the  NRC  Web 
//  Aivw.nrc.gov  (the  Public 
Reading  Room).  Persons  who 
^cess  to  ADAMS,  or  who 

ems  in  accessing  the 
l(icated  in  ADAMS,  should 
reference  staff  at  1- 
301-415-4737,  or  by  e- 
^rc.gov. 

Information  Contact:  Mr. 

License  Renewal  and 
Impacts  Program, 
;ulatory  Improvement 
Nuclear  Regulatory 

Washington,  DC  20555. 

oay  be  contacted  at  (301) 

ly  writing  to  Jack  Cushing, 

Regulatory  Commission, 

1-Fl. 

Roc  ville,  Maryland,  this  11th  day 
K. 

1(  ar  Regulatory  Commission. 


Rijgi 


Director.  License  Renewal 
Ual  Impacts  Program, 
latory  Improvement 
of  Nuclear  Reactor 


20  i38  Filed  8-14-03:  8:45  am] 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Information  Collection;  Request  for 
Public  Comments 

agency:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  the  Office  of 
Management  and  Budget  (OMB)  invites 
the  general  public  and  Federal  agencies 
to  comment  on  renewal  and  changes  to 
two  information  collection  requests 
fi-om  two  types  of  entities:  (1)  the 
reports  of  auditors  to  auditees 
concerning  audit  results,  audit  findings, 
and  questioned  costs,  and  (2)  reports 
from  auditees  to  the  Federal 
Government  providing  information 
about  the  auditees,  the  awards  they 
administer,  and  the  audit  results.  These 
collection  efforts  are  required  by  the 
Single  Audit  Act  Amendments  of  1996 
(31  U.S.C.  7501  et  seq.)  and  OMB 
Circular  A-133,  "Audits  of  States,  Local 
Govenmients,  and  Non-Profit 
Organizations." 

Included  as  part  of  this  information 
collection  is  the  Data  Collection  Form 
(SF-SAC).  The  changes  being  proposed 
are  to  modify  the  data  elements 
collected  on  the  SF-SAC.  The  current 
Form  SF-SAC  is  being  used  for  audit 
periods  ending  in  2001,  2002,  and  2003. 
A  revised  Form  SF-SAC  will  be  used  for 
audit  periods  ending  in  2004,  2005,  and 
2006. 

Additionally,  OMB  is  interested  in 
receiving  comments  on  ways  to 
streamline  the  submission  of  the  Data 
Collection  Form  (SF-SAC)  and  the 
single  audit  reporting  packages  (e.g., 
electronic  submission)  to  more  fully 
comply  with  the  Government 
Paperwork  Elimination  Act  (Pub.  L. 
105-277). 

DATES:  Submit  comments  on  or  before 
October  14,  2003.  Late  comments  will 
be  considered  to  the  extent  practicable. 
ADDRESSES:  Due  to  potential  delays  in 
OMB's  receipt  and  processing  of  mail 
sent  through  the  U.S.  Postal  Service,  we 
encourage  respondents  to  submit 
comments  electronically  to  ensure 
timely  receipt.  We  cannot  guarantee  that 
comments  mailed  will  be  received 
before  the  comment  closing  date. 

Electronic  mail  comments  may  be 
submitted  to:  tramsey@omb.eop.gov. 
Please  include  "Form  SF-SAC 
Comments"  in  the  subject  line  and  the 
full  body  of  your  comments  in  the  text 
of  the  electronic  message  and  not  as  an 


attachment.  Please  include  your  name, 
title,  organization,  postal  address, 
telephone  nimiber,  and  E-mail  address 
in  the  text  of  the  message.  Conunents 
may  also  be  submitted  via  facsimile  to 
(202)  395^915. 

Comments  may  be  mailed  to  Terrill 
W.  Ramsey,  Office  of  Federal  Financial 
Management,  Office  of  Management  and 
Budget,  Room  6025,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Comments:  All  responses  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  be  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terrill  W.  Ramsey,  Office  of  Federal 
Financial  Management,  Office  of 
Management  and  Budget,  (202)  395- 
3812.  The  proposed  revisions  to  the 
Information  Collection  Form,  Form  SF- 
SAC  can  be  obtained  by  contacting  the 
Office  of  Federal  Financial  Management 
as  indicated  above  or  by  download  from 
the  OMB  Grants  Management  home 
page  on  the  Internet  at  http:// 
www.  whitehouse.gov/OMB/grants/ 
grants_docs.html. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  0348-0057. 

Title:  Data  Collection  Form. 

Form  No:  SF-SAC. 

Type  ofBeview:  Revision  of  a 
currently  approved  collection. 

Bespondents:  States,  local 
governments,  non-profit  organizations 
(Non-Federal  entities)  and  their 
auditors. 

Estimated  Number  of  Bespondents: 
62,400. 

Estimated  Time  per  Bespondent:  59 
hours  for  each  of  400  large  respondents 
and  17  hours  for  each  of  62,000  small 
respondents  for  estimated  armual 
burden  hours  of  1,077,600. 

Estimated  Number  ofBesponses  per 
Bespondent:  \. 

Frequency  of  Response:  Annually. 

Needs  and  Uses:  Reports  from 
auditors  to  auditees  and  reports  from 
auditees  to  the  Federal  government  are 
used  by  non-Federal  entities,  pass- 
through  entities,  and  Federal  agencies  to 
ensure  that  Federal  awards  are 
expended  in  accordance  with  applicable 
laws  and  regulations.  The  Federal  Audit 
Clearinghouse  (FAC)  (maintained  by  the 
U.S.  Bureau  of  the  Census)  uses  the 
information  on  the  SF-SAC  to  ensure 
proper  distribution  of  audit  reports  to 
Federal  agencies  and  identify  non- 
Federal  entities  who  have  not  filed  the 
required  reports.  The  FAC  also  uses  the 
information  on  the  SF-SAC  to  create  a 
government-wide  database  which 
contains  information  on  audit  results. 
This  database  is  publicly  accessible  on 
the  Internet  at  http:// 
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harvester.census.gov/sac/.  It  is  used  by 
Federal  agencies,  pass-through  entities, 
non-Federal  entities,  auditors,  the 
General  Accounting  Office,  OMB,  and 
the  general  public  for  management  of 
and  information  about  Federal  awards 
and  the  results  of  audits.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  estimate  of  the 
burden  of  the  collection  of  the 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
respond,  including  through  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Joseph  L.  Kull, 

Deputy  Controller. 

[FR  Doc.  03-20919  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  311(M)1-P 


OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Performance  of  Commercial  Activities 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Technical  correction  to  Office  of 

Management  and  Budget  Circular  No. 

A-76,  "Performance  of  Conmiercial 

Activities." 

SUMMARY:  The  Office  of  Management 
and  Budget  (OMB)  is  making  a  technical 
correction  to  the  coverage  in 
Attachment  A  of  Cfrcular  No.  A-76 
addressing  the  submission  of  a 
challenge  to  an  agency's  inventory  of  its 
commercial  and  inherently 
governmental  activities.  The  technical 
correction  is  intended  to  clarify  that  an 
interested  party  may  challenge  the 
inclusion  or  exclusion  of  an  activity  in 
an  inventory,  including  the 
classification  or  reclassification  of  an 
activity.  This  action  makes  no  other 
changes  to  the  revised  Circular. 
DATES:  Effective  Date:  This  technical 
correction  to  Circular  A-76  is  effective 
August  15,2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mathew  Blum,  Office  of  Federal 
Procurement  Policy,  NEOB  Room  9013, 
Office  of  Management  and  Budget,  725 
17th  Street,  NW.,  Washington,  DC  20503 
(tel:  (202)  395-4953). 

Availability:  Copies  of  OMB  Circular 
A-76,  as  revised  by  this  notice,  may  be 
obtained  at  the  OMB  home  page  at 


http://www.whitehouse.gov/OMB/ 
circulars/in dex.h tml#n umerical.  Paper 
copies  of  the  Circular  may  be  obtained 
by  calling  OFPP  (tel:  (202)  395-7579). 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Activities  Inventory  Reform 
(FAIR)  Act  of  1998,  Public  Law  105-270 
(31  U.S.C.  501  note)  requires  executive 
agencies  to  prepare  annual  inventories 
of  activities  performed  by  their 
employees  that,  in  the  judgment  of  the 
head  of  the  agency,  are  not  inherently 
govenmiental.  Under  section  3  of  the 
FAIR  Act.  an  interested  party  may 
submit  to  an  executive  agency  a 
challenge  of  an  omission  of  a  particular 
activity  from,  or  an  inclusion  of  a 
particular  activity  on,  an  agency's 
inventory.  Consistent  with  section  3,  the 
version  of  Cfrcular  A-76  that  was  in 
effect  prior  to  May  29,  2003  authorized 
an  interested  party  to  submit  a  challenge 
to  the  inclusion  or  exclusion  of  an 
activity  from  the  agency's  inventory. 

On  May  29.  2003,  OMB  issued 
revisions  to  Circular  No.  A-76.  See  68 
FR  32134  (preamble);  http:// 
www.whitehouse.gov/omb/circulars/ 
a076/a76  rev2003.pdf  {text  of  Circular). 
Attachment  A  to  the  Circular  provides 
guidance  regarding  agencies' 
responsibility  to  prepare  aiuiual 
inventories  that  categorize  allactivities 
performed  by  their  govenmient 
personnel  as  either  commercial  or 
inherently  governmental.  Paragraph  D 
describes  the  processes  that  agencies 
must  make  available  to  interested 
parties  for  challenging  agency 
inventories  of  commercial  or  inherently 
governmental  activities.  Paragraph  D.2. 
of  the  May  29th  revision  states,  among 
other  things,  that  an  inventory  challenge 
shall  be  limited  to  "(a)  the 
reclassification  of  an  activity  as 
inherently  governmental  or  commercial, 
or  (b)  the  application  of  reason  codes." 

As  OMB  explained  in  the  Federal 
Register  notice  aimouncing  the 
revisions  to  the  Circular,  the  purpose  of 
this  change  was  to  authorize  challenges 
(that  had  not  previously  been  permitted) 
to  an  agency's  application  of  reason 
codes  to  commercial  activities 
performed  by  the  govenmient.  68  FR 
32134,  32137-38  (May  29,  2003).  OMB 
did  not  intend  to  restrict  the  availability 
of  challenges  to  an  agency's 
classification  of  an  activity  as  inherently 
governmental  or  commercial. 

The  use  of  the  term  "reclassification" 
in  clause  (a)  of  paragraph  D.2.  has 
created  confusion  in  that  it  suggests  that 
an  interested  party  may  not  challenge  an 
agency's  determination  that  an  activity 
is  commercial  or  inherently 
governmental  unless  the  determination 
has  changed  from  prior  years. 


Notwithstanding  the  wording  of  clause 
(a),  OMB  did  not  intend  to  impose  such 
a  limitation.  Instead,  OMB  intended  to 
continue  to  provide  that  interested 
parties  may  submit  challenges  to  an 
activity's  classification  as  commercial  or 
as  inherently  governmental,  and  such 
challenges  would  include  the  reasons 
for  the  interested  party's  belief  that  an 
activity  which  the  agency  classified  as 
"commercial"  should  be  reclassified  as 
inherently  governmental  or  that  an 
activity  which  the  agency  classified  as 
"inherently  governmental"  should  be 
reclassified  as  commercial  (see  64  FR 
33927,  33930  (Appendix  2,  Paragraph 
G.3)  (June  24,  1999). 

By  this  notice,  OMB  is  issuing  a 
techniced  correction  to  clause  (a)  of 
Paragraph  D.2.  to  avoid  confusion  and 
ensure  the  Circular's  intent  is  clear 
regarding  the  ability  of  interested  parties 
to  file  challenges  to  any  classification  of 
an  activity  as  inherently  governmental 
or  commercial.  This  technical  correction 
is  intended  to  make  clear  that  interested 
parties  may  challenge  the  inclusion  or 
exclusion  of  an  activity  on  the 
inventory,  regardless  of  whether  the 
activity's  classification  as  commercial  or 
inherently  governmental  has  changed 
from  the  prior  year  or  has  remained  the 
same. 

OMB  believes  that  any  confusion  that 
may  have  been  caused  by  clause  (a)  of 
paragraph  D.2,  as  published  on  May 
29th,  should  have  no  impact  on 
interested  parties  in  light  of  this 
correction.  The  time  period  for 
interested  parties  to  file  challenges  to 
the  2002  inventories  expired  prior  to  the 
issuance  of  the  May  29th  revision  and 
the  time  period  for  filing  challenges  to 
the  2003  inventories  has  not  yet 
commenced  (as  the  draft  2003 
inventories  have  only  been  recently 
submitted  to  OMB  for  review). 

This  technical  correction  notice 
makes  no  other  changes  to  Paragraph 
D.2  (or  any  other  part  of  the  Circular). 
Accordingly,  interested  parties  may 
challenge  the  application  of  reason 
codes,  as  provided  by  the  May  29th 
revision  to  the  Circular,  but  they  may 
not  challenge  the  application  of 
function  codes. 

Joshua  B.  Bolten, 

Director. 

Memorandum  for  the  Heads  of 
Executive  Departments  and  Agencies 

From:  Joshua  B.  Bolten,  Director. 
Subject:  Technical  Correction  to  OMB 

Circular  No.  A-76,  "Performance  of 

Commercial  Activities." 
This  memorandum  is  intended  to 
advise  you  of  a  technical  correction  to 
paragraph  D.2.  of  Attachment  A  of 
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Office  of  Ma  aagement  and  Budget 
(OMB)  Circi  lar  No.  A-76.  This 
provision  ad  dresses  the  submission  of 
challenges  b  y  interested  parties  to 
inventories  ( if  the  commercial  and 
inherently  gi  )vemmental  activities 
performed  b  r  agency  personnel. 

Paragraph  D.2.  of  Attachment  A 
states,  amon  ;  other  things,  that  an 
inventory  ch  allenge  shall  be  limited  to 
"(a)  the  reclassification  of  an  activity  as 
inherently  g(  ivemmental  or  commercial, 
or  (h)  the  apjilication  of  reason  codes." 
With  respect  to  clause  (a),  OMB  intends 
to  permit  int  srested  parties  to  challenge 
the  inclusion  of  an  activity  on,  or 
exclusion  of  m  activity  from,  an  agency 
inventory,  re  jardless  of  whether  the 
activity's  cla  sification  as  commercial  or 
inherently  gc  vemmental  has  changed 
from  the  pric  r  year  or  has  remained  the 
same.  Accort  ingly,  as  was  the  case 
under  the  Cii  cular  in  effect  prior  to  the 
May  29th  rev  isions,  challenges  may 
address  class  fications  or 
reclassificati(  ns  of  activities  as  either 
commercial  c  r  inherently  governmental. 

The  attach(  d  technical  correction  to 
Paragraph  D.: :.  is  meant  to  avoid 
confusion  am  1  ensure  OMB's  intent  is 
clear  regardii  g  the  ability  of  an 
interested  pai  ty  to  challenge  the 
inclusion  or  « xclusion  of  an  activity.  No 
other  change!  are  made  to  Paragraph  D.2 
by  this  memo  randum. 

Questions  i  egarding  this  technical 
clarification  i  lay  be  addressed  to 
Mathew  Blunj  of  the  Office  of  Federal 
'olicy  at  (202)  395-4953. 


Procurement 

Technical  Coirection 
No.  A-76(Re'rised 


1 .  Paragrap 
Circular  No.  j 
follows: 

2.  Submissio: 
After  publicatidn 
notice-stating  tljat 
available,  an  in 
working  days  tc 
challenge.  The 
limited  to  (a)  thk 
as  inherently  gc  v 
(b)  the  applicattn 
codes  shall  not 
challenge  process 
challenge  shall 
inventory  challenge 
specify  the  ager  cy 
agency  organiza  ion 
location(s)  for 


[FR  Doc.  03-20^39 

BILLING  CODE  311  (1-01 -P 


to  OMB  Circular 
,  May  29,  2003) 


I  D.2.  of  Attachment  A  to 
-76  is  revised  to  read  as 


of  an  Inventory  Challenge, 
of  OMB"s  Federal  Register 
an  agency's  inventories  are 
r  erested  party  shall  have  30 
submit  a  written  inventory 
i  nventory  challenge  shall  be 
classification  of  an  activity 
ernmental  or  commercial,  or 
of  reason  codes.  Function 
)e  subject  to  the  inventory 

A  written  inventory 
)e  submitted  to  agency 
authorities  and  shall 
agency  component, 
function(s).  and 
activities  being  challenged. 

Filed  8-14-03;  8:45  am] 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
■determining  Variabie-Rate  Premium; 
interest  Assumptions  for 
Muitiempioyer  Plan  Valuations 
Following  Mass  Withdrawal 

agency:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assiunptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  [http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
payment  years  beginning  in  August 
2003.  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  September  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  (202)  326-4024.  TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  (202)  326-4024. 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate' 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
100  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiums  are  being  paid  (the 
"premium  payment  year").  (Although 
the  Treasury  Department  has  ceased 
issuing  30-year  securities,  the  Internal 
Revenue  Service  announces  a  surrogate 
yield  figure  each  month — based  on  the 
30-year  Treasury-  bond  maturing  in 
February  2031-^which  the  PBGC  uses  to 
determine  the  required  interest  rate.) 


The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  August  2003  is  4.93  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
September  2002  and  August  2003. 

For  premium  payment  years      The  required 
beginning  in:  interest  rate  is: 

September  2002  5.O8 

Octot)er  2002  4.76 

November  2002  4.93 

December  2002  4.96 

January  2003  4.92 

February  2003  4.94 

March  2003 4.8I 

April  2003  4.80 

May  2003 4.90 

June  2003  4.53 

July  2003  4.37 

August  2003  4.93 

Muitiempioyer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (2.9  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
September  2003  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  September  2003  under  part 
4044  are  contained  in  an  amendment  to 
part  4004  published  elsewhere  in 
today's  Federal  Register.  Tables 
showing  the  assumptions  applicable  to 
prior  periods  are  codified  in  appendix  B 
to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  7th  day 
of  Augu.st  2003. 

Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  03-20861  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  770S-01-P 


OFFICE  OF  PERSONNEL 

MANAGEMENT 

Federal  Salary  Council 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Federal  Salary  Council 
will  meet  at  the  time  and  location 
shown  below.  The  Council  is  an 
advisory  body  composed  of 
representatives  of  Federal  employee 
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organizations  and  experts  in  the  fields 
of  labor  relations  or  pay  policy.  The 
Council  makes  recommendations  to  the 
President's  Pay  Agent  (the  Secretary  of 
Labor  and  the  Directors  of  the  Office  of 
Management  and  Budget  and  the  Office 
of  Personnel  Management)  about  the 
locality  pay  program  for  General 
Schedule  employees  under  section  5304 
of  title  5,  United  States  Code.  The 
Coimcil's  recommendations  cover  the 
establishment  or  modification  of  locality 
pay  areas,  the  coverage  of  salary 
surveys,  the  process  of  comparing 
Federal  and  non-Federal  rates  of  pay, 
and  the  level  of  comparability  payments 
that  should  be  paid. 
.    At  this  meeting,  the  Council  will 
consider  whether  any  changes  should  be 
recommended  in  locality  pay  area 
boundaries  and  may  also  consider 
which  geographic  locations  should  be 
surveyed  for  locality  pay  purposes  and 
other  aspects  of  the  locality  pay 
program.  The  Council  will  review  the 
new  metropolitan  statistical  areas 
announced  by  the  Office  of  Management 
and  Budget  in  Jime  2003,  new 
commuting  pattern  data,  and  other 
information  related  to  establishing  or 
modifying  locality  pay  area  boundaries. 
The  Council  will  meet  again  later  this 
fall  to  continue  this  review  and 
formulate  its  recommendations  for 
locality  pay  areas,  methodology,  and 
rates  for  2005.  The  meeting  is  open  to 
the  public. 
DATES:  September  3,  2003,  at  1  p.m. 

Location:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
5303  (Pendleton  Room),  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Winstead,  Deputy  Associate 
Director  for  Pay  and  Performance 
Policy,  Office  of  Personnel  Management, 
1900  E  Street  NW.,  Room  7H31, 
Washington,  DC  20415-8200.  Phone 
(202)  60fr-2838;  FAX  (202)  606-0824;  or 
e-mail  at  pay-performance- 
poIicy@opm.gov. 

For  the  President's  Pay  Agent 
Kay  Coles  James, 
Director. 

[FR  Doc.  03-21041  Filed  8-13-03;  2:02  pm) 
BILUNG  CODE  632S-39-P 


POSTAL  RATE  COMMISSION 

Sunshine  Act  Meeting 

NAME  OF  AGENCY:  Postal  Rate 

Commission. 

TIME  AND  DATE:  Wednesday,  August  20, 

2003,  at  10:30  a.m. 


PLACE:  Commission  conference  room, 
1333  H  Street,  NW.,  Suite  300, 
Washington,  DC  20268-0001. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Decision  in 
Docket  No.  MC2003-2,  Experimental 
Parcel  Return  Services. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharftnan,  General  Counsel, 
Postal  Rate  Commission,  Suite  300, 
1333  H  Street,  NW.,  Washington,  DC 
20268-0001,  202-789-6820. 

Dated:  August  12,  2003. 
Steven  W.  Williams, 
Secretary. 
[FR  Doc.  03-20993  Filed  8-13-03;  8:45  ami 

BILUNG  CODE  7710-FW-M 


POSTAL  SERVICE 
Sunshine  Act  Meeting 

Governors  Vote  To  Close  August  11, 
2003,  Meeting 

By  telephone  vote  on  August  11, 
2003,  a  majority  of  the  Governors 
contacted  and  voting,  the  Governors 
voted  to  close  to  public  observation  a 
meeting  held  via  teleconference.  The 
Governors  determined  that  prior  public 
notice  was  not  possible. 
rrEM  CONSIDERED: 

1 .  Personnel  Matters  and 
Compensation  Issues. 
GENERAL  COUNSEL  CERTIFICATION: 

The  General  Counsel  of  the  United 
States  Postal  Service  has  certified  that, 
the  meeting  was  properly  closed  uinder 
the  Government  in  the  Simshine  Act. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board,  William  T. 
Johnstone,  at  (202)  268-^800. 

William  T.  lohnstone. 

Secretary. 

[FR  Doc.  03-21042  Filed  8-13-03;  2:14  pm] 

BILUNG  CODE  7710-12-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  of  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  ofProposal(s):  (1) 
Collection  title:  Application  for  Spouse 


Annuity  Under  the  Railroad  Retirement 
Act. 

(2)  Form(s)  submitted:  AA-3,  AA- 
3cert. 

(3)  OMB  Number:  3220-0042. 

(4)  Expiration  date  of  current  OMB 
clearance:  10/31/2003. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households. 

(7)  Estimated  annual  number  of    . 
respondents:  8,500. 

(8)  Total  annual  responses:  8,500. 

(9)  Total  annual  reporting  hours: 
4,297. 

(10)  Collection  description:  The 
Railroad  Retirement  Act  provides  for  the 
payment  of  annuities  to  spouses  of 
railroad  retirement  aimuitants  who  meet 
the  requirements  under  the  Act.  The 
application  obtains  information 
supporting  the  claim  for  benefits  based 
on  being  a  spouse  of  an  annuitant.  The 
information  is  used  for  determining 
entitlement  to  and  amoimt  of  the 
annuity  applied  for. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

[FR  Doc.  03-20886  Filed  8-14-03:  8:45  am] 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Form  F-3;  OMB  Control  No.  3235-0256; 

SEC  File  No.  270-251 
Form  F-7;  OMB  Control  No.  3235-0383; 

SEC  File  No.  270-331 
Form  F-8;  OMB  Control  No.  3235-0378; 

SEC  File  No.  270-332 
Schedule  14D-1F;  OMB  ConU-ol  No.  3235- 

0376:  SEC  File  No.  270-338 
Schedule  14D-9F;  OMB  Control  No.  3235- 

0382;  SEC  File  No.  270-339 
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Schedule  14D-1F  may  be  used  by  any 
person  making  a  cash  tender  or 
exchange  offer  (the  "bidder")  for 
securities  of  any  issuer  incorporated  or 
organized  under  the  laws  of  Canada  or 
any  Canadian  province  or  territory  that 
is  a  foreign  private  issuer,  where  less 
than  40%  of  the  outstanding  class  of 
such  issuer's  seciuities  that  is  the 
subject  of  the  offer  is  held  by  U.S. 
holders.  Schedule  14D-1F  is  designed 
to  facilitate  cross-border  transactions  in 
securities  of  Canadian  issuers.  The 
information  required  to  be  filed  with  the 
Commission  is  intended  to  permit 
verification  of  compliance  with  the 
securities  law  requirements  and  assures 
the  public  availability  of  such 
information.  The  information  provided 
is  mandatory  and  all  information  is 
made  available  to  the  public  upon 
request.  Approximately  5  respondents 
file  Schedule  14D-1F  and  it  takes 
approximately  2  hours  per  response  for 
total  burden  of  10  hours. 

Schedule  14D-9F  is  used  by  any 
issuer  incorporated  or  organized  under 
the  laws  of  Canada  or  any  Canadian 
province  or  territory  that  is  foreign 
private  issuer  (the  "subject  company"), 
or  by  any  director  or  officer  of  such 
issuer,  where  the  issuer's  is  the  subject 
of  a  cash  tender  or  exchange  offer  for  a 
class  of  securities  filed  on  Schedule 
14D-1F.  The  information  required  to  be 
filed  with  the  Commission  is  intended 
to  permit  verification  of  compliance 
with  the  securities  law  requirements 
and  assures  the  public  availability  of 
such  information.  The  information 
provided  is  mandatory  and  all 
information  is  made  available  to  the 
public  upon  request.  Approximately  5 
respondents  file  Schedule  14D-9F  and 
it  takes  approximately  2  hours  per 
response  for  total  burden  of  10  hours. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  D.C.  20503;  and  (ii) 
Keimeth  A.  Fogash,  Acting  Associate 
Executive  Director/CIO,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within -30 
days  of  this  notice. 


Dated:  August  8,  2003. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  03-20818  Filed  8-14-03;  8:45  am] 
BILUNG  CODE  8010-01-l> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
26146;  812-12784] 

Nations  Fund  Trust,  et  al.;  Notice  of 
Application 

Augu.st  11.2003. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  under  the  Investment  Company 
Act  of  1940  (the  "Act")  under  (i)  section 
6(c)  of  the  Act  granting  an  exemption 
from  sections  18(f)  and  21(b)  of  the  Act; 
(ii)  section  12(d)(l)(J)  of  the  Act  granting 
an  exemption  from  section  12(d)(1)  of 
the  Act;  (iii)  sections  6(c)  and  17(b)  of 
the  Act  granting  an  exemption  from 
sections  17(a)(1)  and  17(a)(3)  of  the  Act; 
and  (iv)  section  1 7(d)  of  the  Act  and  rule 
17d-l  under  the  Act  to  permit  certain 
joint  transactions. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit 
certain  registered  investment  companies 
to  participate  in  a  joint  lending  and 
borrowing  facility. 
APPLICANTS:  Nations  Funds  Trust, 
Nations  Separate  Account  Trust, 
Nations  Master  Investment  Trust 
(collectively,  the  "Trusts"),  and  Banc  of 
America  Capital  Management,  LLC 
("BACAP"). 

RUNG  DATES:  The  application  was  filed 
on  February  26,  2002,  and  amended  on 
August  4,  2003. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request,- 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  4,  2003  and 
should  be  accompanied  by  proof  of 
service  on  the  applicants,  in  the  form  of 
an  affidavit  or,  for  lawyers,  a  certificate 
of  Service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW..  Washington,  DC 
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20549-0609;  Applicants,  c/o  Marco 
Adelfio,  Esq.,  Morrison  &  Foerster  LLP, 
2000  Pennsylvania  Avenue,  NW.,  Suite 
5500,  Washington,  DC  20006. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
L.  Sullivan,  Senior  Counsel,  at  (202) 
942-0681  or  Todd  F.  Kuehl,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Each  Trust  is  organized  as  a 
Delaware  statutory  trust  and  registered 
iinder  the  Act  as  an  open-end 
management  investment  company.* 
Responsibility  for  the  overall 
management  of  the  Trusts  rests  with 
each  "Trust's  respective  board  of  trustees 
(each,  a  "Board"). 

2.  BACAP  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940. 
BACAP  serves  as  investment  adviser  to 
each  Fund.  BACAP  is  a  wholly  owned 
subsidiary  of  Bank  of  America,  N.A., 
which  in  timi  is  a  wholly  owned 
subsidicuy  of  Bank  of  America 
Corporation,  a  bank  holding  company 
organized  as  a  Delaware  corporation. 

3.  Some  Funds  may  lend  money  to 
banks  or  other  entities  by  entering  into 
repurchase  agreements  or  purchasing 
other  short-term  instruments.  Other 
Funds  may  need  to  borrow  money  from 
the  same  or  similar  banks  or  other 
entities  for  temporary  purposes  to 


'  Applicants  ask  that  the  requested  relief  apply  to 
(i)  The  Trusts  and  their  existing  and  future 
investment  portfolios  ("Funds"),  (ii)  BACAP  and 
any  successor  entity  to  BACAP,  and  (iii)  any  other 
registered  management  investment  company  and  its 
series  advised  by  BACAP  or  a  person  controlling, 
controlled  by  or  under  common  control  with, 
BACAP  in  the  future  (included  in  the  term 
"Funds").  The  term  "successor"  is  limited  to 
entities  that  result  from  a  reorganization  into 
another  jurisdiction  or  a  change  in  the  type  of 
business  organization  or  other  type  of  restructuring 
within  the  group  of  entities  controlled  by  Bank  of 
America  Corporation.  All  existing  investment 
comoanies  that  currently  intend  to  rely  on  the 
requested  relief  are  named  as  applicants.  Any  other 
existing  or  future  investment  companies  that 
subsequently  rely  on  the  requested  order  will 
comply  with  the  terms  and  conditions  in  the 
application.  Applicants  represent  that  any 
registered  open-end  Fund  (an  "Open-End  Fund") 
may  participate  in  the  proposed  credit  bcility 
("Proposed  Credit  Facility")  as  either  a  borrower  or 
lender.  Applicants  further  represent  that  any 
registered  closed-end  Fund  ("Closed-End  Fund") 
that  participates  in  the  Proposed  Credit  Facility 
would  only  participate  as  a  lender  (the  Closed-End 
Funds  together  with  the  Open-End  Funds  are 
referred  to  as  the  "Funds"). 


satisfy  redemption  requests,  to  cover 
unanticipated  cash  shortfalls  such  as  a 
trade  "fail"  in  which  cash  payment  for 
a  security  sold  by  a  Fund  has  been 
delayed,  or  for  other  temporary 
purposes.  Currently,  the  Funds  have  an 
unconunitted  line  of  credit  and 
overdraft  protection  with  their 
custodian,  which  is  designed  to  cover 
reasonably  anticipated  borrowing  needs. 

4.  If  the  Funds  were  to  borrow  money 
under  this  line  of  credit,  the  Funds 
would  pay  interest  on  the  borrowed 
cash  at  a  rate  that  would  be  higher  than 
the  rate  that  would  be  earned  by  them 
on  repurchase  agreements  and  other 
short-term  instruments  of  the  same 
maturity  as  the  bank  loan. 

5.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into  a 
master  interfund  lending  agreement 
("Interfund  Lending  Agreements")  that 
would  permit  each  Fimd  to  lend  money 
directly  to,  and  each  Open-End  Fimd  to 
borrow  directly  from,  other  Funds  for 
temporary  purposes  (an  "Interfund 
Loan").  Applicants  believe  that  the 
Proposed  Credit  Facility  would 
substantially  reduce  the  Funds' 
potential  borrowing  costs  and  enhance 
their  ability  to  earn  higher  rates  of 
interest  on  short-term  lendings. 
Although  the  Proposed  Credit  Facility 
would  substantially  reduce  the  Funds' 
need  to  borrow  from  banks,  it  would  not 
necessarily  eliminate  the  need  to 
maintain  lines  of  credit  or  other 
borrowing  arrangements  with  banks. 
The  Fimds  also  would  continue  to 
maintain  their  existing  uncommitted 
line  of  credit  and  overdraft  protection. 

6.  Applicants  anticipate  that  the 
Proposed  Credit  Facility  will  provide  a 
borrowing  Fund  with  significant  cost 
savings  when  the  cash  position  of  the 
Fund  is  insufficient  to  meet  temporary 
cash  requirements.  This  situation  could 
arise  when  redemptions  exceed 
anticipated  volumes  and  the  Fund  has 
insufficient  cash  on  hand  to  satisfy  such 
redemptions.  When  a  Fund  liquidates 
portfolio  securities  to  meet  redemption 
requests,  it  often  does  not  receive 
payment  in  settlement  for  up  to  three 
days  (or  longer  for  certain  foreign 
transactions).  The  Proposed  Credit 
Facility  would  provide  a  source  of 
immediate,  short-term  liquidity  pending 
settlement  of  the  sale  of  portfolio 
securities. 

7.  Applicants  also  propose  using  the 
Proposed  Credit  Facility  when  a  sale  of 
portfolio  securities  fails  due  to 
circumstances  beyond  the  Fund's 
control,  such  as  a  delay  in  the  delivery 
of  cash  to  the  Fimd's  custodian  or 
improper  delivery  instructions  by  the 
broker  effecting  the  transaction.  Sales 
fails  may  present  a  cash  shortfall  if  the 


Fund  has  undertaken  to  purchase  a 
security  with  the  proceeds  from 
securities  sold.  When  the  Fimd 
experiences  a  cash  shortfall  due  to  a 
sales  fail,  the  custodian  typically 
extends  temporary  credit  to  cover  the 
shortfall  and  the  Fund  incurs  overdraft 
charges.  Alternatively,  the  Fimd  could 
fail  on  its  intended  purchase  due  to  lack 
of  funds  from  the  previous  sale, 
resulting  in  additional  costs  to  the 
Fund,  or  sell  a  security  on  a  same  day 
settlement  basis,  earning  a  lower  return 
on  the  investment.  Use  of  the  Proposed 
Credit  Facility  under  these 
circumstances  would  enable  the  Fund  to 
have  access  to  immediate  short-term 
liquidity  without  incurring  custodian 
overdraft,  line  of  credit  or  other  costs. 

8.  While  bank  borrowings  could 
generally  supply  needed  cash  to  cover 
unanticipated  redemptions  and  sales 
fails,  under  the  Proposed  Credit  Facility, 
a  borrowing  Fund  would  pay  lower 
interest  rates  than  would  be  payable 
under  the  Fund's  line  of  credit 
arrangements  or  the  overdraft  provisions 
of  the  custody  contract.  In  addition. 
Funds  making  loans  to  other  Funds 
would  earn  interest  at  a  rate  higher  than 
they  otherwise  could  obtain  from 
investing  their  cash  in  repurchase 
agreements  or  other  short-term 
investments.  Thus,  applicants  believe 
that  the  Proposed  Credit  Facility  would 
benefit  both  borrowing  and  lending 
Funds. 

9.  The  interest  rate  charged  to  the 
Funds  on  any  loan  under  the  Proposed 
Credit  Facility  (the  "Interfund  Rate") 
would  be  determined  daily  and  would 
be  the  average  of  the  Repo  Rate  and  the 
Bank  Loan  Rate,  both  as  defined  below. 
The  Repo  Rate  on  any  day  would  be  the 
highest  current  rate  available  to  the 
Funds  from  investments  in  overnight 
repurchase  agreements.  The  Bank  Loan 
Rate  would  be  calculated  by  the  Cash 
Management  Group  (as  defined  below) 
on  each  day  an  Interfund  Loan  is  made 
according  to  a  formula  approved  by  the 
Boards  intended  to  approximate  the 
lowest  interest  rate  at  which  short-term 
bank  loans  would  be  available  to  the 
Funds.  The  formula  would  be  based 
upon  a  publicly  available  rate  (e.g.. 
Federal  funds  plus  25  basis  points)  and 
would  vary  with  this  rate  so  as  to  reflect 
changing  bank  loan  rates.  Each  Board 
periodically  would  review  the 
continuing  appropriateness  of  using  the 
formula  to  determine  the  Bank  Loan 
Rate,  as  well  as  the  relationship  between 
the  Bank  Loan  Rate  and  current  bank 
loan  rates  that  would  be  available  to  the 
Funds.  The  initial  formula  and  any 
subsequent  modifications  to  the  formula 
would  be  subject  to  the  approval  of  each 
Fund's  Board. 
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10.  The  Pre  posed  Credit  Facility 
would  be  adr  linistered  by  investment 
professionals  and  administrative 
personnel  fro  n  BACAP,  including  a 
portfolio  man  ager  of  the  Nations  Money 
Market  Fund;  ("Cash  Management 
Group"). 2  Un  iei  the  Proposed  Credit 
Facility,  the  f  ortfolio  managers  for  each 
Fund  could  p  rovide  standing 
instructions  ti )  participate  as  a  borrower 
or  lender.  Th<  Cash  Management  Group 
would  collect  data  on  the  uninvested 
cash  and  borr  swing  requirements  of  all 
participating  ^unds  from  the  Funds' 
custodians.  T  le  Cash  Management 
Group  will  de  ermine  the  aggregate 
amount  of  cas  i  available  for  loans  and 
borrowing  demand  at  least  once  and 
possibly  twic(  a  day.  Then,  the  Cash 
Management  ( Jroup  will  allocate  loans 
among  borrow  ing  Funds  without  any 
further  commi  mication  from  portfolio 
managers  (oth  jr  than  the  Nations  Money 
Market  Funds  portfolio  manager  acting 
in  his  or  her  c  ipacity  as  a  member  of  the 
Cash  Management  Group).  It  is  expected 
that  there  typi  :ally  will  be  far  more 
available  imin  i^ested  cash  each  day  than 
borrowing  deriand.  All  allocations  will 
require  appro;  al  of  at  least  one  member 
of  the  Cash  M<  nagement  Group  who  is 
not  a  portfolio  manager  of  a  Nations 
Money  Market  Fund.  After  allocating 
cash  for  Interfi  ind  Loans,  the  Cash 
Management  C  roup  will  invest  any 
remaining  casi  i  in  accordance  with  the 
standing  instn  ctions  of  the  relevant 
portfolio  mana  gers  or  retiu-n  remaining 
amounts  for  in  i^estment  directly  by  such 
portfolio  mana  ^ers. 

11.  The  Casl  Management  Group 
would  allocate  borrowing  demand  and 
cash  available  or  lending  among 
participating  F  jnds  on  what  the  Cash 
Management  Group  believes  to  be  an 
equitable  basis  subject  to  certain 
administrative  procedures  applicable  to 
all  Funds,  sue!  as  the  time  of  filing 
requests  to  par  icipate;  minimum, 
maximum  or  j)  eferable  loan  sizes;  and 
efforts  to  minii  lize  the  number  of 
transactions  an  d  associated 
administrative  costs.  To  reduce 
administrative  md  custody  costs,  each 
loan  normally  '  vould  be  allocated  in  a 
manner  intendi  id  to  minimize  the 
niunber  of  part  cipants  necessary  to 
complete  the  Ic  an  transaction.  The 
method  of  allo<  ation  and  related 
administrative  procedures  would  be 
approved  by  ea:h  Board,  including  a 
majority  of  trus  tees  who  are  not 
"interested  per  ;ons."  as  defined  in 
section  2(a)(19|of  the  Act 


^  For  purposes  of 
Money  Market  Fiin^s 
Funds,  each  of  whith 
under  the  Act. 


he  requested  order.  "Nations 
■  refers  to  money  market 
operates  under  rule  2a-7 


\ 


("Independent  Trustees"),  to  ensure  that 
both  borrowing  and  lending  Funds 
participate  on  an  equitable  basis. 

12.  The  Cash  Management  Group 
would  (a)  Monitor  the  interest  rates 
charged  and  the  other  terms  and 
conditions  of  the  loans,  (b)  limit  the 
borrowings  and  loans  entered  into  by 
each  Fund  to  ensure  that  they  comply 
with  the  Fund's  investment  policies  and 
limitations,  (c)  ensiu^  equitable 
treatment  of  each  Fund,  and  (d)  make 
quarterly  reports  to  the  Boards 
concerning  any  transactions  by  the 
Funds  under  the  Proposed  Credit 
Facility  and  the  interest  rates  charged. 

13.  BACAP,  through  the  members  of 
the  Cash  Management  Group,  would 
administer  the  Proposed  Credit  Facility 
under  its  existing  investment  advisory 
agreement  with  each  Fund  and  would 
receive  no  additional  fees  as 
compensation  for  these  services.  BACAP 
could,  however,  collect  reimbiu-sement 
for  record  keeping,  book  keeping, 
accounting,  administrative  and 
transactions  fees  or  charges  incurred  in 
connection  with  any  credit  facilities. 
Fees  for  these  services  would  be  no 
higher  than  those  applicable  for 
comparable  bank  loan  transactions. 

14.  No  Fund  will  participate  in  the 
Proposed  Credit  Facility  except  to  the 
extent  such  participation  is  consistent 
with  its  organizational  dociunents  and 
its  investment  policies  and  limitations. 
Also,  no  Fund  will  participate  in  the 
Proposed  Credit  Facility  unless  it  has 
disclosed  in  its  prospectus  or  statement 
of  additional  information  ("SAI")  all 
material  facts  about  its  intended 
participation. 

15.  In  connection  with  the  Proposed 
Credit  Facility,  applicants  request  an 
order  under  (a)  section  6(c)  of  the  Act 
granting  relief  from  sections  18(f)  and 
21(b)  of  the  Act;  (b)  section  12(d)(l)(J)  of 
the  Act  granting  relief  from  section 
12(d)(1)  of  the  Act;  (c)  sections  6(c)  and 
17(b)  of  the  Act  granting  relief  from 
sections  17(a)(1)  and  17(a)(3)  of  the  Act; 
and  (d)  section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  to  permit  certain 
joint  arrangements. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(3)  of  the  Act  generally 
prohibits  any  affiliated  person,  or 
affiliated  person  of  an  affiliated  person, 
from  borrowing  money  or  othef  property 
from  a  registered  investment  company. 
Section  21(b)  of  the  Act  generally 
prohibits  any  registered  management 
investment  company  from  lending 
money  or  other  property  to  any  person 
if  that  person  controls  or  is  under 
common  control  with  the  company. 
Section  2(a)(3)(C)  of  the  Act  defines 
"affiliated  person"  of  another  person,  in 


part,  to  be  any  person  directly  or 
indirectly  controlling,  controlled  by,  or 
under  common  control  with,  such  other 
person.  Applicants  state  that  the  Funds 
may  be  under  common  control  by  virtue 
of  having  BACAP  as  their  common 
investment  adviser,  and/or  by  virtue  of 
having  common  officers  and  trustees. 

2.  Section  6(c)  of  the  Act  provides  that 
an  exemptive  order  may  be  granted 
where  an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  of  the  Act 
provided  that  the  terms  of  the 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  fair  and 
reasonable  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  transaction  is 
consistent  with  the  policy  of  the 
investment  company  as  recited  in  its 
registration  statement  and  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  these  standards  for  the  reasons 
discussed  below. 

3.  Applicants  submit  that  sections 
17(a)(3)  and  21(b)  were  intended  to 
prevent  a  person  with  strong  potential 
adverse  interests  to,  and  some  influence 
over  the  investment  decisions  of,  a 
registered  investment  company  from 
causing  or  inducing  the  investment 
company  to  engage  in  lending 
transactions  that  unfairly  inure  to  the 
benefit  of  that  person  and  that  are 
detrinxental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
Proposed  Credit  Facility  transactions  do 
not  raise  these  concerns  because  (a) 
BACAP  would  administer  the  program 
as  a  disinterested  fiduciary;  (b)  all 
Interfund  Loans  would  consist  only  of 
uninvested  cash  reserves  that  the  Fund 
otherwise  would  invest  in  short-term 
repurchase  agreements  or  other  short- 
term  instruments;  (c)  the  Interfund 
Loans  would  not  involve  a  greater  risk 
than  such  other  investments;  (d)  the 
lending  Fund  would  receive  interest  at 
a  rate  higher  than  it  could  obtain 
through  such  other  investments;  and  (e) 
the  borrowing  Fund  would  pay  interest 
at  a  rate  lower  than  otherwise  available 
to  it  under  its  bank  loan  agreements, 
and  any  charges  incurred  would  be  no 
higher  than  those  associated  with 
comparable  bank  loan  arrangements. 
Moreover,  applicants  believe  that  the 
other  conditions  in  the  application 
would  effectively  preclude  the 
possibility  of  any  Fund  obtaining  an 
undue  advantage  over  any  other  Fund. 
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4.  Section  17(a)(1)  of  the  Act  generally 
prohibits  an  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  an  affiliated  person, 
from  selling  any  securities  or  other 
property  to  the  company.  Section 
12(d)(1)  of  the  Act  generally  makes  it 
unlawful  for  a  registered  investment 
company  to  purchase  or  otherwise 
acquire  any  security  issued  by  any  other 
investment  company  except  in 
accordance  with  the  limitations  set  forth 
in  that  section.  Applicants  state  that  the 
obligation  of  a  borrowing  Fund  to  repay 
a  credit  facility  loan  may  constitute  a 
seciuity  under  sections  17(a)(1)  and 
12(d)(1).  Section  12{d)(l){J)  provides 
that  an  exemptive  order  may  be  granted 
by  the  Commission  from  any  provision 
of  section  12(d)(1)  if  and  to  the  extent 
such  exemption  is  consistent  with  the 
public  interest  and  the  protection  of 
investors.  Applicants  contend  that  the 
standards  imder  sections  6(c),  17(b)  and 
12(d)(l)(J)  are  satisfied  for  all  the 
reasons  set  forth  above  in  support  of 
their  request  for  relief  from  sections 
17(a)(3)  and  21(b)  and  for  the  reasons 
discussed  below. 

5.  Applicants  state  that  section 
12(d)(1)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  duplicative  costs  and  fees 
attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  Proposed  Credit  Facility 
does  not  involve  these  abuses. 
Applicants  note  that  there  would  be  no 
duplicative  costs  or  fees  to  the  Fimds  or 
shareholders,  and  that  BACAP  would 
administer  the  Proposed  Credit  Facility 
under  its  existing  advisory  agreements 
with  the  Funds,  and  other  than  the 
administrative  and  transactional  charges 
described  above,  BACAP  would  receive 
no  additional  compensation  for  its 
services.  Applicants  also  note  that  the 
purpose  of  Proposed  Credit  Facility  is  to 
provide  economic  benefits  for  all  the 
participating  Funds. 

6.  Section  18(f)(1)  of  the  Act  prohibits 
open-end  investment  companies  from 
issuing  any  senior  security  except  that 

a  company  is  permitted  to  borrow  from 
any  bank;  provided  that,  immediately 
after  the  borrowing,  there  is  an  asset 
coverage  of  at  least  300  per  centum  for 
all  borrowings  of  the  company.  Under 
section  18(g)  of  the  Act,  the  term  "senior 
seciu-ity"  includes  any  bond,  debentiu-e, 
note,  or  similar  obligation  or  instrument 
constituting  a  security  and  evidencing 
indebtedness.  Applicants  request 
exemptive  relief  from  section  18(f)(1)  to 
the  limited  extent  necessary  to 
implement  the  credit  facility  (because 
the  lending  Funds  are  not  banks). 

7.  Applicants  believe  that  granting  the 
relief  under  section  6(c)  is  appropriate 


because  the  Funds  would  remain 
subject  to  the  requirement  of  section 
18(f)(1)  that  all  borrowings  of  the  Fimd, 
including  combined  interfund  and  bank 
borrowings,  have  at  least  300%  asset 
coverage.  Based  on  the  conditions  and 
safeguards  described  in  the  application, 
applicants  also  submit  that  to  allow  the 
Funds  to  borrow  from  other  Funds 
pursuant  to  the  Proposed  Credit  Facility 
is  consistent  with  the  purposes  and 
policies  of  section  18(f)(1). 

8.  Section  17(d)  of  the  Act  and  nde 

1 7d-l  thereunder  generally  prohibit  any 
affiliated  person  of  a  registered 
investment  company,  or  affiliated 
persons  of  an  affiliated  person,  when 
acting  as  principal,  from  effecting  any 
transaction  in  which  the  company  is  a 
joint  or  a  joint  and  several  participant 
unless  permitted  by  Commission  order 
upon  application.  Rule  17d-l(b)  under 
the  Act  provides  that  in  passing  upon 
applications  for  exemptive  relief,  the 
Commission  will  consider  whether  the 
participation  of  a  registered  investment 
company  in  a  joint  enterprise  on  the 
basis  proposed  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  and  the  extent  to  which  the 
company's  participation  is  on  a  basis 
different  from  or  less  advantageous  than 
that  of  other  participants. 

9.  Applicants  submit  that  the  purpose 
of  section  1 7(d)  is  to  avoid  overreaching 
by  and  unfair  advantage  to  investment 
company  insiders.  Applicants  believe 
that  the  Proposed  Credit  Facility  is 
consistent  with  the  provisions,  policies 
and  purposes  of  the  Act  in  that  it  offers 
both  reduced  borrowing  costs  and 
enhanced  retiuns  on  loaned  funds  to  cdl 
participating  Funds  and  their 
shareholders.  Applicants  note  that  each 
Fimd  would  have  an  equal  opportunity 
to  borrow  and  lend  on  equal  terms 
consistent  with  its  investment  policies 
and  fundamental  investment 
limitations.  Applicants  therefore  believe 
that  each  Fund's  participation  in  the 
Proposed  Credit  Facility  would  be  on 
terms  which  are  no  different  from  or 
less  advantageous  than  that  of  other 
participating  Funds. 

Applicants'  Conditions 

Applicants  agree  that  any  order  of  the 
Commission  granting  the  requested 
relief  will  be  subject  to  the  following 
conditions: 

1 .  The  interest  rates  to  be  charged  to 
the  Funds  under  the  Proposed  Credit 
Facility  will  be  the  average  of  the  Repo 
Rate  and  the  Bank  Loan  Rate. 

2.  On  each  business  day,  the  Cash 
Management  Group  will  compare  the 
Bank  Loan  Rate  with  the  Repo  Rate  and 
will  make  cash  available  for  Interfimd 
Loans  only  if  the  Interfund  Rate  is  (a) 


More  favorable  to  the  lending  Fimd  than 
the  Repo  Rate  and  (b)  more  favorable  to 
the  borrowing  Fimd  than  the  Bank  Loan 
Rate. 

3.  If  a  Fund  has  outstanding 
borrowings,  any  Interfund  Loans  to  the 
Fund  (a)  Will  be  at  an  interest  rate  equal 
to  or  lower  than  any  outstanding  bank 
loan;  (b)  will  be  secured  at  least  on  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  bank  loan 
that  requires  collateral;  (c)  will  have  a 
maturity  no  longer  than  any  outstanding 
bank  loan  (and  in  any  event  not  over 
seven  days);  and  (d)  will  provide  that, 
if  an  event  of  default  occurs  under  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Fund,  the  event  of 
default  will  automatically  (without  need 
for  action  or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  Interfund  Lending  Agreement 
entitling  the  lending  Fund  to  cadi  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  any  collateral)  and  that 
such  call  will  be  made  if  the  lending 
bank  exercises  its  right  to  call  its  loan 
under  its  agreement  with  the  borrowing 
Fund. 

4.  A  Fund  may  make  an  unsecured 
borrowing  through  the  Proposed  Credit 
Facility  if  its  outstanding  borrowings 
from  ail  sources  immediately  after  fiie 
interfund  borrowing  total  10%  or  less  of 
its  total  assets,  provided  that  if  the  Fund 
has  a  secured  loan  outstanding  from  any 
other  lender,  including  but  not  limited 
to  another  Fund,  the  Fund's  interfund 
borrowing  will  be  secured  on  at  least  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  loan  that 
requires  collateral.  If  a  Fund's  total 
outstanding  borrowings  immediately 
after  an  interfund  borrowing  would  be 
greater  than  10%  of  its  total  assets,  the 
Fimd  may  borrow  through  the  Proposed 
Credit  Facility  on  a  secured  basis  only. 
A  Fund  may  not  borrow  through  the 
Proposed  Credit  Facility  or  from  any 
other  source  if  its  total  outstanding 
borrowings  immediately  after  such 
borrowing  would  be  more  than  33  V3% 
of  its  total  assets. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  exceed  10%  of  its  total  assets,  the 
Fund  must  first  secure  each  outstanding 
Interfund  Loan  by  the  pledge  of 
segregated  collateral  with  a  market 
value  at  least  equal  to  102%  of  the 
outstanding  principal  value  of  the  loan. 
If  the  total  outstemding  borrowings  of  a 
Fund  with  outstanding  Interfund  Loans 
exceed  10%  of  its  total  assets  for  any 
other  reason  (such  as  a  decline  in  net 
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asset  value  oi  because  of  shareholder 
,  redemptions)^  the  Fund  vsrill  within  one 
business  day  jthereafter  (a)  repay  all  of 
its  outstandi4g  Interfund  Loans,  (b) 
reduce  its  ou^tanding  indebtedness  to 
10%  or  less  of  its  total  assets,  or  (c) 
secure  each  cjutstanding  Interfund  Loan 
by  the  pledgei  of  segregated  collateral 
with  a  marked  value  at  least  equal  to 
102%  of  the  Outstanding  principal  value 
of  the  loan  uiitil  the  Fimd's  total 
outstanding  borrowings  cease  to  exceed 
10%  of  its  toml  assets,  at  which  time  the 
collateral  called  for  by  this  condition  5 
shall  no  longer  be  required.  Until  each 
Interfund  Lo^  that  is  outstanding  at 
any  time  that  a  Fund's  total  outstanding 
borrowings  exceeds  10%  is  repaid  or  the 
Fund's  total  Outstanding  borrowings 
cease  to  excefd  10%  of  its  total  assets, 
the  Fund  will  mark  the  value  of 
collateral  to  iparket  each  day  emd  will 
pledge  such  ^ditional  collateral  as  is 
necessary  to  fiaintain  the  market  value 
of  the  collateral  that  secures  each 
outstanding  I  iterfund  Loan  at  least 
equal  to  102')  >  of  the  outstanding 
principal  vali  le  of  the  Interfund  Loan. 

6.  No  Fund  may  lend  to  another  Fund 
through  the  Proposed  Credit  Facility  if 
the  loan  wou  d  cause  its  aggregate 
outstanding  I  )ans  through  the  Proposed 
Credit  Facilit  /  to  exceed  15%  of  the 
lending  Fund 's  current  net  assets  at  the 
time  of  the  lorn. 

7.  A  Fund'!  Interfund  Loans  to  any 
one  Fund  wil  not  exceed  5%.  of  the 
lending  Fund 's  net  assets. 

8.  The  duration  of  Interfund  Loans 
will  be  limite  d  to  the  time  required  to 
receive  paym  snt  for  securities  sold,  but 
in  no  event  niore  than  seven  days.  Loans 
effected  with  n  seven  days  of  each  other 
will  be  treate  i  as  separate  loan 
transactions  I  or  purposes  of  this 
condition. 

9.  A  Fund'^  borrowings  through  the 
Proposed  Crejdit  Facility,  as  measured 
on  ihe  day  wnen  the  most  recent  loan 
was  made,  will  not  exceed  the  greater  of 
125%  of  the  Fund's  total  net  cash 
redemptions  pr  102%  of  sales  fails  for 
the  preceding  seven  calendar  days. 

10.  Each  bserfund  Loan  may  be  called 
on  one  business  day's  notice  by  a 
lending  Fund  and  may  be  repaid  on  any 
day  by  a  borrowing  Fund. 

11.  A  Fluid's  participation  in  the 
Proposed  Crepit  Facility  must  be 
consistent  with  its  investment  policies 
and  limitations  and  organizational 
docimients. 

12.  The  Caih  Management  Group  will 
calculate  total  Fimd  borrowing  and 
lending  demand  through  the  Proposed 
Credit  Facilitv,  a^fid  allocate  loans  on  an 
equitable  has  s  among  the  Fimds 
without  the  i:  itervention  of  any  portfolio 
managers  of  t  iie  Funds  (other  than  the 


Nations  Money  Market  Funds  portfolio 
manager  acting  in  his  or  her  capacity  as 
a  member  of  the  Cash  Management 
Group).  All  allocations  will  require 
approval  of  at  least  one  member  of  the 
Cash  Management  Group  who  is  not  a 
portfolio  manager  of  a  Nations  Money 
Market  Fund.  The  Cash  Management 
Group  will  not  solicit  cash  for  the 
Proposed  Credit  Facility  from  any  Fund 
or  prospectively  publish  or  disseminate 
loan  demand  data  to  portfolio  managers. 
The  Cash  Management  Group  will 
invest  any  amounts  remaining  after 
satisfaction  of  borrowing  demand  in 
accordance  with  the  standing 
instructions  from  portfolio  managers  or 
return  remaining  amoimts  for 
investment  directly  by  the  portfolio 
managers. 

13.  The  Cash  Management  Group  will 
monitor  the  interest  rates  charged  and 
the  other  terms  and  conditions  of. the 
Interfund  Loans  and  will  make  a 
quarterly  report  to  the  Boards 
concerning  the  participation  of  the 
Funds  in  the  Proposed  Credit  Facility 
and  the  terms  and  other  conditions  of 
any  extensions  of  credit  under  the 
facility. 

14.  The  Boards  of  the  Trusts, 
including  a  majority  of  the  Independent 
Trustees,  will  (a)  review  no  less 
frequently  than  quarterly  each  Fund's 
participation  in  Xhe  Proposed  Credit 
Facility  during  the  preceding  quarter  for 
compliance  with  the  conditions  of  any 
order  permitting  the  transactions;  (b) 
establish  the  Bank  Loan  Rate  formula 
used  to  determine  the  interest  rate  on 
Interfund  Loans,  approve  any 
modifications  thereto,  and  review  no 
less  frequently  than  annually  the 
continuing  appropriateness  of  the  Bank 
Loan  Rate  formula;  and  (c)  review  no 
less  frequently  than  annually  the 
continuing  appropriateness  of  the 
Fund's  participation  in  the  Proposed 
Credit  Facility. 

15.  In  the  event  an  Interfund  Loan  is 
not  paid  according  to  its  terms  and  the 
default  is  not  cured  within  two  business 
days  from  maturity  or  from  the  time  the 
lending  Fund  makes  a  demand  for 
payment  under  the  provisions  of  the 
Interfund  Lending  Agreement,  the  Cash 
Management  Group  will  promptly  refer 
the  loan  for  arbitration  to  an 
independent  arbitrator,  selected  by  the 
Board(s)  whose  Fimds  are  involved  in 
the  loan,  who  will  serve  as  arbitrator  of 
disputes  concerning  Interfund  Loans. ^ 
The  arbitrator  will  resolve  any  problem 
promptly,  and  the  arbifrator's  decision 
will  be  binding  on  both  Funds.  The 


^  If  a  dispute  involves  Funds  with  separate 
Boards,  the  respective  Boards  will  agree  on  an 
independent  aHiitrator  that  is  satisfactory  to  them. 


arbitrator  will  submit  at  least  annually 
a  written  report  to  the  Board(s)  setting 
forth  a  description  of  the  nature  of  any 
dispute  and  the  actions  taken  by  the 
Fimds  to  resolve  the  dispute. 

16.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transaction  under  the 
Proposed  Credit  Facility  occurred,  the 
first  two  years  in  an  easily  accessible 
place,  written  records  of  all  such 
transactions,  setting  forth  a  description 
of  the  terms  of  the  transaction, 
including  the  amount,  the  maturity  and 
the  rate  of  interest  on  the  loan,  the  rate 
of  interest  available  at  the  time  on  short- 
term  repurchase  agreements  and  bank 
borrovtrings,  and  such  other  information 
presented  to  the  Board  in  connection 
with  the  review  required  by  conditions 
13  and  14. 

17.  The  Cash  Management  Group  will 
prepare  and  submit  to  the  Boards  for 
review  an  initial  report  describing  the 
operations  of  the  Proposed  Credit 
Facility  and  the  procedures  to  be 
implemented  to  ensure  that  eill  the 
Funds  are  treated  fairly.  After  the 
commencement  of  the  operations  of  the 
Proposed  Credit  Facility,  the  Cash 
Management  Group  will  report  on  the 
operations  of  the  ft-oposed  Credit 
Facility  at  each  Board's  quarterly 
meetings. 

In  addition,  for  two  years  following 
the  commencement  of  the  Proposed 
Credit  Facility,  the  independent  public 
accountant  for  each  Trust  shall  prepare 
an  annual  report  that  evaluates  the  Cash 
Management  Group's  assertion  that  it 
has  established  procedures  reasonably 
designed  to  achieve  compliance  with 
the  conditions  of  the  order.  The  report 
shall  be  prepared  in  accordance  with 
the  Statements  on  Standards  for 
Attestation  Engagements  No.  3  and  it 
shall  be  filed  pursuant  to  item  77Q3  of 
Form  N-SAR.  In  particular,  the  report 
shall  address  procedures  designed  to 
achieve  the  following  objectives:  (a) 
That  the  Interfund  Rate  will  be  higher 
than  the  Repo  Rate  but  lower  than  the 
Bank  Loan  Rate;  (b)  compliance  with  the 
collateral  requirements  as  set  forth  in 
the  application;  (c)  compliance  with  the 
percentage  limitations  on  interfund 
borrowing  and  lending;  (d)  allocation  of 
interfund  borrowing  and  lending 
demand  in  an  equitable  manner  and  in 
accordance  with  procedures  established 
by  each  Board;  and  (e)  that  the  interest 
rate  on  any  Interfund  Loan  does  not 
exceed  the  interest  rate  on  any  third 
party  borrowings  of  a  borrowing  Fund  at 
the  time  of  the  Interfund  Loan. 

After  the  final  report  is  filed,  the 
independent  public  accoimtant  for  the 
Trusts  in  connection  with  Fund  audit 
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examinations,  will  continue  to  review 
the  operation  of  the  Proposed  Credit 
Facility  for  compliance  with  the 
conditions  of  the  application  and  their 
review  will  form  the  basis,  in  part,  of 
the  auditor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 

18.  No  Fund  will  participate  in  the 
Proposed  Credit  Facility  unless  it  has 
fully  disclosed  in  its  prospectus  or  SAI 
all  material  facts  about  its  intended 
participation. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-20904  Filed  8-14-03;  8:45  am] 

'  BILUNG  CODE  S010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48304;  File  No.  SR-Amex- 
2003-73] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC  to 
Extend  the  Suspension  of  Transaction 
Charges  for  Certain  iShares  Funds 

August  8,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  lS34 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  1 , 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  witii  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 

Amex  Equity  Fee  Schedule 


rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
August  31,  2003  the  suspension  of 
Exchange  transaction  charges  for 
specialist.  Registered  Trader,  and 
broker-dealer  orders  for  the  iShares 
Lehman  1-3  year  Treasury  Bond  Fund 
and  the  iShares  Lehman  7-10  year 
Treasury  Bond  Fund.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  [brackets]. 


I.  Transaction  Charges 

No  change. 

II.  Regulatory  Fee  •      ' 

No  Change.  '  '  ' 

Notes: 

1 .  and  2.  No  change. 

3.  Customer  transaction  charges  for  the  following  Portfolio  Depositary  Receipts,  Index  Fund  Shares,  and  Trust  Issued  Receipts  have  been 
suspended: 


DIA— DIAMONDS® 

QQQ— Nasdaq-100®  Index  Tracking  Stock 

SPY— SPDRs® 

IVV— iShares  S&P  500 

MDY— MidCap  SPDRs 

XLY— Select  Sector  SPDR-Consumer 

Discretionary 

XLP— Select  Sector  SPDR-Consumer  Staples 

XLE— Select  Sector  SPDR-Energy 

XLF— Select  Sector  SPDR-Financial 

XLV— Select  Sector  SPDR-Health  Care 

XLI— Select  Sector  SPDR-lndustrial 

XLB— Select  Sector  SPDR-Materials 

XLK— Select  Sector  SPDR-Technology 

XLU— Select  Sector  SPDR-Utilities 


BHH— B2B  Internet  HOLDRs™. 
BBH— Biotech  HOLDRs. 
BDH— Broadband  HOLDRs. 
EKH— Europe  2001  HOLDRs 
lAH— Internet  Architecture  HOLDRs. 
HHH— Internet  HOLDRs 
IIH— Intemel  Infrastructure  HOLDRs. 
MKH— Market  2000+  HOLDRs. 
OIH— Oil  Service  HOLDRs. 
PPH— Pharmaceutical  HOLDRs. 
RKH— Regional  Bank  HOLDRs. 
RTH— Retail  HOLDRs. 
SMH— Semiconductor  HOLDRs. 
SWH— Software  HOLDRs 
TTH— Telecom  HOLDRs. 
UTH— Utilities  HOLDRs. 
WMH— Wireless  HOLDRs. 

SHY — iShares  Lehman  1-3  Year  Treasury  Bond  Fund. 
lEF — iShares  Lehman  7-10  Year  Treasury  Bond  Fund. 
TLT — iShares  Lehman  20+  Year  Treasury  Bond  Fund. 
LQD — iShares  GS  $  InvesTop  Corporate  Bond  Fund. 
Customer  transaction  charges  for  the  iShares  S&P  100  Index  Fund  are  $.0015  per  share  ($.15  per  100  shares),  capped  at  $100  per  trade. 
Until  (July  31]  August  31,  2003,  transaction  charges  also  have  been  suspended  in  SHY  and  lEF  for  specialist.  Registered  Trader  and  broker 
dealer  orders. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 


rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organisation 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  extending  until 
August  31,  2003  the  suspension  of 
transaction  charges  in  iShares  Lehman 
1-3  year  Treasury  Bond  Fund  (Symbol: 
SHY)  and  iShares  Lehman  7-10  year 


'  15  U.S.C.  788(b)(1). 


2  17CFR240.19b-4. 
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Treasury  Bon4  Fund  (Symbol:  lEF)  for 
specialist.  Rej  istered  Trader  and  broker- 
dealer  orders.  The  Exchange  previously 
filed  a  suspen  sion  of  such  charges  until 


November  30, 


2002.4  januar'  31,  2003,^  February  28, 
2003,6  March  31.  2003,^  April  30,  2003,^ 
May  31,  ioosjc  June  30,  2003,'°  and  July 
31,2003." 

Exchan ;e 


The 
suspension 
is  appropriate 
competitivent  ss 
seciuities  on 
will  reassess 
appropriate 
modification 
the  Commission 
19(b)(3)(A)  of 


2002,' December  31, 


believes  that  a 
oflfees  for  the  SHY  and  IFF 
to  enhance  the 

of  executions  in  these 
Amex.  The  Exchange 
fee  suspension  as 
will  file  any 
the  fee  suspension  with 
pursuant  to  Section 
the  1934  Act.' 2 


tie. 

tie 

aid 


2.  Statutory  B.  isis 

The  Exchan  je  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  o  the  Act  '^  in  general,  and 
furthers  the  objectives  of  Section  6(b)(4) 
>•»  in  particula  r,  in  that  it  provides  for 
the  equitable  ;  illocation  of  reasonable 
other  charges  among  its 
other  persons  using  its 


dues,  fees  anc 
members  and 
facilities. 


B.  Self-Regula  tory  Organization 's 

I  3urden  on  Competition 


Statement  on 


Exchan  ;e 


The 
the  proposed 
any  biu-den  oi 


does  not  believe  that 
ule  change  will  impose 
competition. 


Securities  Exchange 


,200  1) 
-Amex-  2002 
Securities  Exchange 
20(2) 
-Amex-  2002 
f  Securities  Excl 


Securities  Exchange 
.  200  I) 


-20O3-  M). 
Securities  Exchange 


aSee 
(November  1 
2002)  ISR- 

*See 
(December  13, 
2002)  (SR-. 

5  See 
(January  8,  2003). 
(SR-Amex-2002- 

BSee 
(February  13 
(SR-Amex 

7  ^^g 

(March  6.  2003).  i 
Amex-2003-15). 

■See 
(April  11.2003). 
Amex-2003-22). 

9  See 
(May  14,  2003) 
Amex-2003-40). 

'°  See  Securitie 
(June  4,  2003),  68 
Amex-2003-57) 

"  SeeSecurit 
(July  28,  2003).  6« 
Amex-2003-67). 

"  15  U.S.C. 

"15U.S.C. 

>«  15  U.S.C 


61  I 


tiei 


Act  Release  No.  46765 
67  FR  68893  (November  13, 
-91). 

Act  Release  No.  46996 
.  67  FR  78264  (December  23. 
-98). 

hange  Act  Release  No.  47141 
B8  FR  2090  (January  15,  2003] 
115). 

Act  Release  No.  47361 
,  68  FR  8534  (February  21 ,  2003) 


Act  Release  No.  47455 
FR  12111  (March  13,  2003)  (SR- 


Securities  Exchange 


(8 


Act  Release  No.  47668 
FR  19241  (April  18,  2003)  (SR- 


SecuritieslExchange  Act  Release  No.  47858 
FR  27872  (May  21.  2003)  (SR- 


Exchange  Act  Release  No.  47974 
FR  35030  (June  11,  2003)  (SR- 


Exchange  Act  Release  No.  48240 
FR  45866  (August  4.  2003)  (SR- 


78s  1))(3)(A). 
78f  b). 
7af  b)(4). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act  and  Rule  19b-^(0(6)  '^ 
thereunder  because  the  proposed:  (i) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not  become  operative  prior  to 
30  days  after  the  date  of  filing  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  notice  of  its 
intent  to  file  the  proposed  rule  change, 
along  with  a  brief  description  and  text 
of  the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  nde  change,  or  such 
shorter  time  as  designated  by  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  notice  and  the  30-day  operative 
delay.  The  Commission  believes  that 
waiving  the  five-day  pre-filing  notice 
and  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  fee  suspensions 
for  the  exchange-trade  funds  that  are  the 
subject  of  this  filing  have  been 
previously  filed  with  the  Commission.'^ 
Further,  extension  of  the  fee  suspension 
for  specialist,  Registered  Trader,  and 
broker-dealer  orders  will  permit  the  fee 
suspensions  to  continue  uninterrupted. 
For  these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.'^ 


»5  17  CFR  240.19b-4(n(6). 

^^  See  supra  notes  3-10. 

1'  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(0. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2003-73  and  should  be 
submitted  by  September  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  03-20905  Filed  8-14-03;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48312;  File  No.  SR-Amex- 
2003-69] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Accelerated  Approval  of 
Proposed  Rule  Change  by  American 
Stock  Exchange  LLC  Relating  to  Trust 
Certificates  Linked  to  a  Basket  of 
Investment  Grade  Fixed  income 
Securities  > 

August  8,  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  17, 
2003,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Excheinge")  filed  widi  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 


>«17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.19b-4. 
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publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  is 
approving  the  proposal  on  an 
accelerated  basis. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  approve  for 
listing  and  trading  under  Section  107 A 
of  the  Amex  Company  Guide 
("Company  Guide"),  trust  certificates 
linked  to  a  basket  of  investment  grade 
fixed  income  debt  instruments. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  projiosed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Amex  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. . 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  107 A  of  the  Company 
Guide,  the  Exchange  may  approve  for 
listing  and  trading  securities  which 
cannot  be  readily  categorized  under  the 
listing  criteria  for  common  and 
preferred  stocks,  bonds,  debentures,  or 
warrants!  ■*  The  Amex  proposes  to  list  for 
trading  under  Section  107A  of  the 
Company  Guide,  asset-backed  securities 
(the  "ABS  Securities")  representing 
ownership  interest  in  the  Select  Notes 
Trust  2003-04  ("Trust"),  a  special 
purpose  entity  to  be  formed  by 
Structured  Obligations  Corporation 
("SOC"),4  and  the  trustee  of  the  Trust 
pursuant  to  a  trust  agreement,  which 
will  be  entered  into  on  the  date  that  the 
ABS  Securities  are  issued.  The  assets  of 
the  Trust  will  consist  primarily  of  a 
basket  or  portfolio  of  up  to 
approximately  ten  investment-grade 


^  See  Securities  Exchange  Act  Release  No.  27753 
(March  1.  1990).  55  FR  8626  (March  8,  1990)  (order 
approving  File  No.  SR-Amex-89-29). 

*  SOC  is  a  wholly-owned  special  purpose  entity 
of  ).P.  Morgan  Securities  Holdings  Inc.  and  the 
registrant  under  the  Form  S-3  Registration 
Statement  (No.  333-671-88)  under  which  the 
securities  will  be  issued.  Telephone  Conversation 
between  Jeffrey  P.  Burns,  Assistant  General 
Counsel,  Amex,  and  Hong-Anh  Tran.  Special 
Counsel.  Division  of  Market  Regulation 
("Division"),  Commission,  on  July  30,  2003. 


fixed-income  securities  (the 
"Underlying  Corporate  Bonds")  ^  and 
the  United  States  Department  of 
Treasury  STRIPS  or  securities  issued  by 
the  United  States  Department  of 
Treasury  (the  "Treasury  Securities")  or 
government  sponsored  entity  securities 
(the  "GSE  Securities").  In  the  aggregate, 
component  the  securities  will  be 
referred  to  as  the  "Underlying 
Securities." 

The  ABS  Securities  will  conform  to 
the  initial  listing  guidelines  under 
Section  107A^  and  continued  listing 
guidelines  under  Sections  1001-1003^ 
of  the  Company  Guide.  At  the  time  of 
issuance,  the  ABS  Securities  will 
receive  an  investment  grade  rating  from 
a  nationally  recognized  securities  rating 
organization  (an  "NRSRO").  The 
issuance  of  the  ABS  Securities  will  be 
a  repackaging  of  the  Underlying 
Corporate  Bonds  together  with  the 
addition  of  either  Treasury  Securities  or 
GSE  Securities,*  with  the  obligation  of 
the  Trust  to  make  distributions  to 


5W. 

^The  initial  listing  standards  for  the  ABS 
Securities  require:  (1)  A  minimum  public 
distribution  of  one  million  imits;  (2)  a  minimum  of 
400  shareholders:  (3)  a  market  value  of  at  least  S4 
million;  and  (4)  a  term  of  at  least  one  year. 
However,  if  traded  in  thousand  dollar 
denominations,  then  there  is  no  minimum  holder 
requirement.  In  addition,  the  listing  guidelines 
provide  that  the  issuer  have  assets  in  excess  of  $100 
million,  stockholder's  equity  of  at  least  SIO  million, 
and  pre-tax  income  of  at  least  $750,000  in  the  last 
fiscal  year  or  in  two  of  the  three  prior  fiscal  years. 
In  the  case  of  an  issuer  which  is  unable  to  satisfy 
the  earning  criteria  stated  in  Section  101  of  the 
Company  Guide,  the  Exchange,  pursuant  to  Section 
107  of  the  Company  Guide,  will  require  the  issuer 
to  have  the  following:  (1)  Assets  in  excess  of  $200 
million  and  stockholders'  equity  of  at  least  $10 
million:  or  (2)  assets  in  excess  of  $100  million  and 
stockholders'  equity  of  at  least  $20  million. 

^The  Exchange's  continued  listing  guidelines  are 
set  forth  in  Sections  1001  through  1003  of  Part  10 
to  the  Exchange's  Company  Guide.  Section  1002(b) 
of  the  Company  Guide  states  that  the  Exchange  will 
consider  removing  from  listing  any  security  where, 
in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  for  distribution  of 
the  ABS  Securities,  the  Exchange  will  rely  on  the 
guidelines  for  bonds  in  Section  1003(b)(iv).  Section 
1003(b)(iv)(A)  provides  that  the  Exchange  will 
normally  consider  suspending  dealings  in,  or 
removing  from  the  list,  a  security  if  the  aggregate 
market  value  or  the  principal  amount  of  bonds 
publicly  held  is  less  than  5400,000. 

"  A  GSE  Security  is  a  security  that  is  issued  by 
a  government-sponsored  entity  such  as  Federal 
National  Mortgage  Association  (Fannie  Mae), 
Federal  Home  Loan  Mortgage  Corporation  (Freddie 
Mac),  Student  Loan  Marketing  Association  (Sallie 
Mae),  the  Federal  Home  Loan  Banks  and  the 
Federal  Farm  Credit  Banks.  All  GSE  debt  is 
sponsored  but  not  guaranteed  by  the  federal 
government,  whereas  government  agencies  such  as 
Government  National  Mortgage  Association  (Ginnie 
Mae)  are  divisions  of  the  U.S.  govermnent  whose 
securities  are  backed  by  the  full  faith  and  credit  of 
the  U.S. 


holders  of  the  ABS  Securities  depending 
on  the  amoimt  of  distributions  received 
by  the  Trust  on  the  Underlying 
Seciuities.  However,  due  to  the  pass- 
through  and  passive  nature  of  the  ABS 
Securities,  the  Exchange  intends  to  rely 
on  the  assets  and  stockholder  equity  of 
the  issuers  of  the  Underlying  Corporate 
Bonds  as  well  as  GSE  Securities,  rather 
than  the  Trust  to  meet  the  requirement 
in  Section  107A  of  the  Company  Guide. 
The  corporate  issuers  of  the  Underlying 
Corporate  Bonds  and  GSE  Securities 
will  meet  or  exceed  the  requirements  of 
Section  107A  of  the  Company  Guide. 
The  distribution  and  principal  amoimt/ 
aggregate  market  value  requirements 
foimd  in  Sections  107A(b)  and  (c), 
respectively,  will  otherwise  be  met  by 
the  Trust  as  issuer  of  the  ABS 
Securities.9  In  addition,  the  Exchange 
for  purposes  of  including  Treasury 
Securities  will  rely  on  the  fact  that  the 
issuer  is  the  U.S.  Government  rather 
than  the  asset  and  stockholder  tests 
found  in  Section  107 A. 

The  basket  of  Underlying  Securities 
will  not  be  managed  and  will  generally 
remain  static  over  the  term  of  the  ABS 
Securities.  Each  of  the  Underlying 
Securities  provide  for  the  payment  of 
interest  on  a  semi-annual  basis,  but  the 
ABS  Securities  will  provide  for  monthly 
or  quarterly  distributions  of  interest. 
Neither  the  Treasury  Securities  or  GSE 
Securities  will  make  periodic  payments 
of  interest.'"  The  Exchange  represents 
that,  to  alleviate  this  cash  flow  timing 
issue,  the  Trust  will  enter  into  an 
interest  distribution  agreement  (the 
"Interest  Distribution  Agreement")  as 
described  in  the  prospectus  supplement 
related  to  the  ABS  .Securities  (the 
"Prospectus  Supplement")."  Principal 
distributions  on  the  ABS  Securities  are 
expected  to  be  made  on  dates  that 
correspond  to  the  maturity  dates  of  the 
Underlying  Securities  (i.e.,  the 
Underlying  Corporate  Bonds  and 
Treeisury  Securities  or  GSE  Securities). 
However,  some  of  the  Underlying 


^  Telephone  Conversation  between  Jeffrev  P. 
Bums.  Assistant  General  Counsel,  Amex,  and  Hong- 
Anh  Tran.  Special  Counsel.  Division.  Commission, 
on  August  8.  2003. 

'"A  stripped  fixed  income  security,  such  as  a 
Treasury  Security  or  GSE  Security,  is  a  security  that 
is  separated  into  its  periodic  interest  paNments  and 
principal  repayment.  The  separate  strips  are  then 
sold  individually  as  zero  coupon  securities 
providing  investors  with  a  wide  choice  of 
alternative  maturities. 

"  Pursuant  to  the  Interest  Distribution 
Agreement,  shortfalls  in  the  amounts  available  to 
pay  monthly  or  quarterly  interest  to  holders  of  the 
ABS  Securities  due  to  the  Underlying  Securities 
paying  interest  semi-annually  will  be  made  to  the 
Trust  by  JP  Morgan  Chase  Bank  or  one  of  its 
affiliates  and  will  be  repaid  out  of  future  cash  flow 
received  by  the  Trust  from  the  Underlying 
Securities. 
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only  difference  being  the  actual 
Underlying  Securities  in  the  basket  of 
investment-grade  fixed-income 
securities.  Accordingly,  the  Exchange 
proposes  to  provide  for  the  listing  and 
trading  of  the  ABS  Securities  where  the 
Underlying  Securities  meet  the 
Exchange's  Bond  and  Debenture  Listing 
Standards  set  forth  in  Section  104  of  the 
Company  Guide.  The  Exchange 
represents  that  all  of  the  Underlying 
Securities  in  the  proposed  basket  will 
meet  or  exceed  these  listing  standards. 

The  Exchange's  Bond  and  Debenture 
Listing  Standards  in  Section  104  of  the 
Company  Guide  provide  for  the  listing 
of  individual  bond  or  debenture 
issuances  provided  the  issue  has  an 
aggregate  market  value  or  principal 
amount  of  at  least  $5  million  and  any 
of:  (1)  The  issuer  of  the  debt  security  has 
equity  securities  listed  on  the  Exchange 
(or  on  the  New  York  Stock  Exchange 
("NYSE")  or  on  the  Nasdaq  National 
Market  ("Nasdaq"));  (2)  an  issuer  of 
equity  securities  listed  on  the  Exchange 
(or  on  the  NYSE  or  on  Nasdaq)  directly 
or  indirectly  owns  a  majority  interest  in, 
or  is  under  common  control  with,  the 
issuer  of  the  debt  security;  (3)  an  issuer 
of  equity  securities  listed  on  the 
Exchange  (or  on  the  NYSE  or  on 
Nasdaq)  has  guaranteed  the  debt 
security;  (4)  a  NRSRO  has  assigned  a 
current  rating  to  the  debt  security  that 
is  no  lower  than  an  S&P  Corporation 
("S&P")  "B"  rating  or  equivalent  rating 
by  another  NRSRO;  or  (5)  or  if  no 
NRSRO  has  assigned  a  rating  to  the 
issue,  an  NRSRO  has  currently  assigned 
(i)  an  investment  grade  rating  to  an 
immediately  senior  issue  or  (ii)  a  rating 
that  is  no  lower  than  a  S&P  "B"  rating 
or  an  equivalent  rating  by  another 
NRSRO  to  a  pari  passu  or  junior  issue. 

In  addition  to  tne  Exchange's  Bond 
and  Debenture  Listing  Standards,  an 
Underlying  Security  must  also  be  of 
investment  grade  quality  as  rated  by  a 
NRSRO  and  at  least  75%  of  the 
underlying  basket  is  required  to  contain 
Underlying  Securities  from  issuances  of 
$100  million  or  more.  The  maturity  of 
each  Underlying  Security  is  expected  to 
match  the  payment  of  principal  of  the 
ABS  Securities  with  the  maturity  date  of 
the  ABS  Securities  being  the  latest 
maturity  date  of  the  Underlying 
Securities.  Amortization  of  the  ABS 
Securities  will  be  based  on:  (1)  The 
respective  maturities  of  the  Underlying 
Securities,  including  Treasury 
Securities  or  GSE  Securities;  (2) 
principal  payout  amounts  reflecting  the 


37).  See  also  Securities  Exchange  Act  Release  Nos. 
46835  (November  14.  2002),  67  FR  70271 
(November  21.  2002)  (Amex  File  No.  2002-70)  and 
46923  (November  27.  20021.  67  FR  72247 
(December  4.  2002)  (y^mex  File  No.  2002-62). 


pro-rata  principal  amount  of  maturing 
Underlying  Securities;  and  (3)  any  early 
redemption  or  liquidation  of  the 
Underlying  Securities,  including 
Treasury  Securities  or  GSE  Securities. 

Investors  will  be  able  to  obtain  the 
prices  for  the  Underlying  Securities 
through  Bloomberg  L.P.  or  other  market 
vendors,  including  the  broker-dealer 
through  whom  the  investor  purchased 
the  ABS  Securities.  In  addition.  The 
Bond  Market  Association  provides  links 
to  price  and  other  bond  information 
sources  on  its  investor  web  site  at 
www.  in  vesting!  n  bon  ds.  com .  Transacti  on 
prices  and  volume  data  for  the  most 
actively-traded  bonds  on  the  exchanges 
are  also  published  daily  in  newspapers 
and  on  a  variety  of  financial  websites. 
The  National  Association  of  Securities 
Dealers,  Inc.  ("NASD")  Trade  Reporting 
and  Compliance  Engine  ("TRACE")  will 
also  help  investors  obtain  transaction 
information  for  most  corporate  debt 
securities,  such  as  investaent  grade 
corporate  bonds.'''  For  a  fee,  investors 
can  have  access  to  intra-day  bellwether 
quotes.'^ 

Price  and  transaction  information  for 
Treasury  Securities  and  GSE  Securities 
may  also  be  obtained  at  bttp:// 
publicdebt.treas.gov  and  http:// 
www.govpx.com,  respectively.  Price 
quotes  are  also  available  to  investors  via 
proprietary  systems  such  as  Bloomberg, 
Reuters  and  Dow  Jones  Telerate. 
Valuation  prices  '^  and  analytical  data 
may  be  obtained  through  vendors  such 
as  Bridge  Information  Systems,  MuUer 
Data,  Capital  Management  Sciences, 
Interactive  Data  Corporation  and  Barra. 

The  prices  of  Underlying  Securities 
generally  will  be  determined  by  one  or 
more  market  makers  in  accordance  with 
applicable  law  and  self-regulatory 
organization  rules. 

The  ABS  Securtfies  will  be  listed  in 
$1,000  denominations  with  the 
Exchange's  existing  debt  floor  trading 
rules  applying  to  trading.  First,  pursuant 
to  Amex  Rule  411,  the  Exchange  will 
impose  a  duty  of  due  diligence  on  its 
members  and  member  firms  to  learn  the 
essential  facts  relating  to  every  customer 


'■•See  .Securities  Exchange  Act  Release  No.  43873 
(lanuary  23.  2001).  66  FR  8131  (January  29.  2001) 
(File  No.  SR-NASD-99-65).  Investors  are  able  to 
access  TRACE  information  at  http:// 
Yi-ww.  nasdbon  dinfo.com  /. 

''•Corporate  prices  are  available  at  20-minute 
intervals  from  Capital  Management  Sei^^ices  at 
http://v\'H'w.bondvu.com/. 

"'"Valuation  Prices"  refer  to  an  estimated  price 
that  has  been  determined  based  on  an  analytical 
evaluation  of  a  bond  in  relation  to  similar  bonds 
that  have  traded.  Valuation  prices  are  based  on 
bond  characteristics,  market  performance,  changes 
in  the  level  of  interest  rates,  market  expectations 
and  other  factors  that  influence  a  bond's  value. 
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prior  to  trading  the  ABS  Securities.*' 
Second,  the  ABS  Securities  will  be 
subject  to  the  debt  margin  rules  of  the 
Exchange. '8  Third,  the  Exchange  will, 
prior  to  trading  the  ABS  Securities, 
distribute  a  circular  to  the  membership 
providing  guidance  with  regard  to 
member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  the  ABS  Securities  and 
highlighting  the  special  risks  and 
characteristics  of  the  ABS  Securities. 
With  respect  to  suitability 
recommendations  and  risks,  the 
Exchange  will  require  members, 
member  organizations  and  employees 
thereof  recommending  a  transaction  in 
the  ABS  Securities:  (1)  To  determine 
that  such  transaction  is  suitable  for  the 
customer,  and  (2)  to  have  a  reasonable 
basis  for  believing  that  the  customer  can 
evaluate  the  special  characteristics  of, 
and  is  able  to  bear  the  financial  risks  of 
such  transaction. 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the  ABS 
Securities.  Specifically,  the  Amex  will 
rely  on  its  existing  surveillance 
procedures  governing  debt,  which  have 
been  deemed  adequate  under  the  Act.  In 
addition,  the  Exchange  also  has  a 
general  policy  which  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  '^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  20  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices, 
promote  just  and  equitable  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


"Amex  Rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts,  relative  to 
every  customer  and  to  every  order  or  account 
accepted. 

'8  See  Amex  Rule  462. 

'9  15U.S.C.  78f[b). 

2»15U.S.C.  78f(b)(5). 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  the  File  No. 
SR-Amex-2003-69  and  should  be 
submitted  by  September  5,  2003. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and,  in 
particular,  with  the  requirements  of 
Section  6(b)(5)  of  the  Act.^'  The 
Commission  finds  that  this  proposal  is 
similar  to  two  separate  trust  certificates 
linked  to  a  portfolio  of  investment  grade 
debt  currently  trading  on  the 
Exchange. 22  Accordingly,  the 
Commission  finds  that  the  listing  and 
trading  of  the  ABS  Securities  is 
consistent  with  the  Act  and  will 
promote  just  and  equitable  principles  of 
trade,  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities, 
and,  in  general,  protect  investors  and 


the  public  interest  consistent  with 
Section  6(b)(5)  of  the  Act.23 

As  described  more  fully  above,  the 
ABS  Securities  are  asset-backed 
securities  and  represent  a  repackaging  of 
the  Underlying  Corporate  Bonds 
together  with  the  addition  of  either 
Treasiuy  Seciuities  or  GSE  Securities, 
subject  to  certain  distribution  of  interest 
obligations  of  the  Trust.  The  ABS 
Securities  are  not  leveraged 
instruments.  The  ABS  Securities  are 
debt  instnmients  whose  price  will  still 
be  derived  and  based  upon  the  value  of 
the  Underlying  Securities.  The 
Exchange  represents  that  the  value  of 
the  Underlying  Securities  will  be 
determined  by  one  or  more  market 
makers,  in  accordance  with  Exchange 
rules.  Investors  are  guaranteed  at  least 
the  principal  amount  that  they  paid  for 
the  Underlying  Securities.  In  addition, 
each  of  the  Underlying  Corporate  Bonds 
will  pay  interest  on  a  semi-annual  basis 
while  the  ABS  Securities  themselves 
will  pay  interest  on  a  monthly  or 
quarterly  basis,  pursuant  to  the  Interest 
Distribution  Agreement.  Neither  the 
Treasury  Securities  or  GSE  Securities 
will  make  periodic  payments  of 
interest.24  To  alleviate  this  cash  flow 
timing  issue,  shortfalls  in  the  amounts 
available  to  pay  monthly  or  quarterly 
interest  to  holders  of  the  ABS  Securities 
due  to  the  Underlying  Securities  paying 
interest  semi-annually  will  be  made  to 
the  Trust  by  JP  Morgan  Chase  Bank  or 
one  of  its  affiliates  and  will  be  repaid 
out  of  future  cash  flow  received  by  the 
Trust  from  the  Underlying  Securities, 
pursuant  to  the  Interest  Distribution 
Agreement.  In  addition,  the  ABS 
Securities  will  mature  on  the  latest 
maturity  date  of  the  Underlying 
Securities.  25  However,  due  to  the  pass- 
through  nature  of  the  ABS  Securities, 
the  level  of  risk  involved  in  the 
purchase  or  sale  of  the  ABS  Securities 
is  similar  to  the  risk  involved  in  the 
purchase  or  sale  of  traditional  common 
stock. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  the  ABS  Securities.  In 
particular,  by  imposing  the  hybrid 
listing  standards,  suitability,  disclosure, 
and  compliance  requirements  noted 
above,  the  Commission  believes  the 
Exchange  has  addressed  adequately  the 
potential  problems  that  could  arise  from 
the  hybrid  nature  of  the  ABS  Securities. 


^^  See  supra  n.  13. 


"  15  U.S.C.  78fjb)(5).  In  approving  this  nile.  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

"  See  supra  n.  10. 

"See  supra  n.  12. 


48974 


Federal  Register / Vol.  68,  No.  158/Friday,  August  15,  2003/Notices 


Moreover,  the  Commission  notes  that 
the  Exchange  will  distribute  a  circular 
to  its  member  ship  calling  attention  to 
the  specific  risks  associated  with  the 
ABS  Securitif  s. 

The  Commi  ssion  notes  that  the  ABS 
Securities  are  dependent  upon  the 
individual  en  dit  of  the  issuers  of  the 
Underlying  Si  scurities.  To  some  extent 
this  credit  ris  ;  is  minimized  by  the 
Exchange's  lii  ting  standards  in  Section 
107 A  of  the  C  ampany  Guide  which 
provide  that  c  nly  issuers  satisfying  asset 
and  equity  re(  uirements  may  issue 
securities  sue  i  as  the  ABS  Securities.  In 
addition,  the  iixchange's  "Other 
Securities"  lii  ting  standards  further 
provide  that  t  lere  is  no  minimum 
holder  requiniment  if  the  secxuities  are 
traded  in  thousand  dollar 
denominatioi  s.^e  The  Commission 
notes  that  thelExchange  has  represented 
that  the  ABS  Securities  will  be  listed  in 
$1000  denominations  with  its  existing 
debt  floor  traaing  rules  applying  to  the 
trading.  In  any  event,  financial 
information  regarding  the  issuers  of  the 
Underlying  Securities  will  be  publicly 
available.^' 

Due  to  the  pass-through  and  passive 
nature  of  the  ABS  Securities,  the 
Commission  does  not  object  to  the 
Exchange's  reliance  on  the  assets  and 
stockholder  equity  of  the  Underlying 
Securities  rattier  than  the  Trust  to  meet 
the  requirement  in  Section  107 A  of  the 
Compemy  Gui  de.  The  Commission  notes 
that  the  distri  lution  and  principal 
amount/aggre  ;ate  market  value 
requirements  found  in  Sections  107A(b) 
and  (c),  respe  ;tively,  will  otherwise  be 
met  by  the  Tr  ist  as  issuer  of  the  ABS 
Sectunties.  Th  us,  the  ABS  Securities 
will  conform  ;o  the  initial  listing 
guidelines  under  Section  107A  and 
continued  lisl  ing  guidelines  under 
Sections  1001  -1003  of  the  Company 
Guide.  At  the  time  of  issuance,  the 
Commission  also  notes  that  the  ABS 
Securities  wi  1  receive  an  investment 
grade  rating  fi  om  an  NRSRO. 

The  Comm  ssion  also  believes  that  the 
listing  and  trjding  of  the  ABS  Securities 
should  not  ui  duly  impact  the  market 
for  the  Under  ying  Securities  or  raise 
manipulative  concerns.  As  discussed 
more  fully  ab  )ve,  the  Exchange 
represents  th<  t,  in  addition  to  requiring 
the  issuers  of  the  Underlying  Secxuities 
meet  the  Exchange's  Section  107A 
listing  requin  iments  (in  the  case  of 
Treasury  secvrities,  the  Exchange  will 
rely  on  the  fact  that  the  issuer  is  the  U.S. 
Government  i  ather  them  the  asset  and 
'  stockholder  ti  (sts  found  in  Section 


-*  See  Compan  ' 
"The  ABS 
Section  12  of  theUct. 


Guide  Section  107A. 
Se(|iirities  will  be  registered  under 


107A),  the  Underlying  Securities  will  be 
required  to  meet  or  exceed  the 
Exchange's  Bond  and  Debenture  Listing 
Standards  pursuant  to  Section  104  of 
the  Amex's  Company  Guide,  which 
among  other  things,  requires  that 
underlying  debt  instrument  receive  at 
least  an  investment  grade  rating  of  "B" 
or  equivalent  fi-om  an  NRSRO. 
Furthermore,  at  least  75%  of  the  basket 
is  required  to  contain  Underlying 
Securities  from  issuances  of  $100 
million  or  more.  The  Amex  also 
represents  that  the  basket  of  Underlying 
Securities  will  not  be  managed  and  will 
remain  static  over  the  term  of  the  ABS 
Securities.  In  addition,  the  Amex's  debt 
surveillance  procediues  will  serve  to 
deter  as  well  as  detect  any  potential 
manipulation. 

The  Commission  notes  that  the 
investors  may  obtain  price  information 
on  the  Underljdng  Seciuities  through 
market  venders  such  Bloomberg,  L.P.,  or 
though  Web  sites  such  as 
www.investmbonds.com  (for  Underlying 
Corporate  Bonds)  and  http:// 
publicdebt.treas.gov  and  http:// 
www.govpx.com  (for  Treasiuy  Securities 
and  GSE  Securities,  respectively). 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Amex  has 
requested  accelerated  approval  because 
this  product  is  similar  to  several  other 
equity-linked  instruments  ciurently 
listed  and  traded  on  the  Amex.^s  The 
Commission  believes  that  the  ABS 
Securities  will  provide  investors  with 
an  additional  investment  choice  and 
that  accelerated  approval  of  the 
proposal  will  allow  investors  to  begin 
trading  the  ABS  Seciuities  promptly. 
Additionally,  the  ABS  Securities  will  be 
listed  pursuant  to  Amex's  existing 
hybrid  seciuity  listing  standards  as 
described  above.  Based  on  the  above, 
the  Commission  believes  that  there  is 
good  cause,  consistent  with  Sections 
6(b)(5)  and  19(b)(2)  of  the  Act  2"  to 
approve  the  proposal,  as  amended,  on 
an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,3o  that  the 
proposed  rule  change  (SR-Amex-2003- 
69)  is  hereby  approved  on  an 
accelerated  basis. 


2' See  supra  note  13. 

29  15  U.S.C.  78f(b)(5)  and  78s(b)(2). 

3015  U.S.C.  78o-3(b)(6)  and  78s(b)(2). 


For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.3' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  03-20906  Filed  8-14-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48306;  File  No.  SR-^BOE- 
2003-24] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  No.  1  Thereto  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  To  Interpret  Rules 
Relating  to  Margin  Requirements  for 
Certain  Complex  Options  Spreads  on  a 
Pilot  Basis 

August  8,  2003. 

I.  Introduction 

On  June  8,  2003,  the  Chicago  Board 
Options  Exchange.  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
issue  a  Regulatory  Circular  to  its 
membership  setting  forth  a  clarifying 
interpretation  to  CBOE  Rule  12.3, 
Margin  Requirements,  relating  to  margin 
requirements  for  certain  complex  option 
spreads.  On  June  26,  2003,  the  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change.  The  proposed  rule  change, 
as  amended,  was  published  for  public 
comment  in  the  Federal  Register  on  July 
9,  2003.3  The  Commission  received  one 
comment  letter  on  the  proposal."*  This 
order  approves  the  proposed  rule 
change. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  adopt  an 
interpretation  to  CBOE  Rule  12.3— 
Margin  Requirements — to  clarify  that 
margin  requirements  for  certain 
complex  option  spreads  are  provided  for 
under  CBOE  Rule  12.3.  The  Exchange 
proposes  to  implement  this 
interpretation  through  a.Regulatory 
Circular  that  will  set  forth  the  margin 
requirements  for  such  complex  spreads. 
The  Exchange  believes  that  the  complex 


"  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

217CFR240.19b-4. 

'See  Securities  Exchange  Act  Release  No.  48115 
(July  1,  2003),  68  FR  41027. 

*  See  letter  from  Patrick  K.  Blackburn,  ABN- 
AMRO  Incorporated,  to  Secretary,  Commission, 
dated  July  25,  2003  ( "ABN-AMRO  Letter"). 
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spreads  in  question  are  simply  another  the  mechanisms  of  a  free  and  open  ("Act"),'  and  Rule  19b-42  thereunder, 

way  of  expressing  a  collection  of  two  or  market  and,  in  general,  to  protect  notice  is  hereby  given  that  on  July  31 , 

more  basic  option  spreads  (i.e.,  the  investors  and  the  public  interest.  The  2003,  the  National  Association  of 

butterfly  spread,  the  box  spread,  and  the  Commission  believes  that  the  Seciuities  Dealers  Inc  ("NASD") 

time  spread)  already  covered  under  the  Regulatory  Circular  should  clarify  the  through  its  subsidiary,'  The  Nasdaq 

margin  rules.  The  proposed  Regulatory  margin  requirements  for  the  identified  stock  Market.  Inc.  ("Nasdaq"), 

mei'iTwilfotlrateLl™53  ThJ&)Esion  notes  that  this  submitted  to  the  Securities  and 

one  year  from  the  date  of  approval  of  the  approval  will  opeLe  as  a  one-year  pilot  ^Te  omnn^eHrJ^T"  ^"^T'^TP 

Regulatory  Circular  by  the  Commission,  from  the  date  of  approval  of  the  the  proposed  rule  change  as  described 

The  Regulatory  Circular  provides  that  proposed  rule  ch^ge.  The  Commission  !°  ^^T"                  ?  k    ^7     m    I™' 

CBOE  members  may  collect  a  specific  expects  that  during  the  pilot  period,  the  ^«^«  ^een  prepared  by  Nasdaq.  Nasdaq 

amount  of  margin  for  each  of  the  seven  CBOE  will  work  to  submit  a  proposed  has  designated  this  proposal  as  one 

identified  complex  spreads.  rule  change  to  permanenUy  implement  establishing  or  changing  a  due.  fee  or 

Specifically,  the  Regulatory  Circular  the  margin  requirements  forlhe  subject  °^^'"  "^^^  ""^^^  ^^^^o" 

will  allow  CBOE  member  organizations  complex  spreads.  19(b)(3)(A)(ii)  of  the  Act  ^  and  Rule  19b- 

to  require  margin  for  the  identified  4(0(2)  thereunder.''  The  Commission  is 

complex  spreads,  whether  they  are  V.  Conclusion  publishing  this  notice  to  solicit 

established  outright  or  through  netting,  it  is  therefore  ordered,  pursuant  to  comments  on  the  proposed  rule  change 

of  not  less  than  the  sum  of  the  margin  Section  19(b)(2)  of  the  Act.a  that  the  from  interested  persons, 

required  on  each  basic  spread  in  its  proposed  rule  change,  as  amended  (SR-  ,  c«iri»       i.       r.        ■    ^     , 

corresponding  package.  CBOE-2003-24).  is  approved  until  t^^^'^f^c^u^^"^^^         r 

„,  „                   ._             ^  Alienist  7  9nn4  Statement  ofthe  Terms  of  Substance  of 

m.  Summary  of  Comments  August  7.  2004.  ^^  Proposed  Rule  Change 

As  noted  above,  the  Commission  ^°^  ^^e  Commission,  by  the  Division  of 

received  one  comment  in  response  to  Market  Regulation,  pursuant  to  delegated  Nasdaq  proposes  to  modify  the  fees 

the  proposed  rule  change,  which  authority. ^  paid  by  NNMS  Order  Entry  Firms  ("OE 

supported  the  proposal.  The  commenter  Margaret  H.  McFarland,           ^  Firms")  for  certain  order  executions 

believed  that  the  issuance  of  the  Deputy  Secretary.  through  Nasdaq's  SuperMontage  system. 

Regulatory  Circuleu-  will  resolve  IFR  Doc.  03-20908  Filed  8-14-03;  8:45  am]  Nasdaq  implemented  the  rule  change  on 

ambiguity  concerning  the  appropriate  biuung  code  80io-oi-u  August  1 .  2003. 

margin  treatment  for  these  complex  -. gelow  is  the  text  of  the  proposed  rule 

spreads,  which  will  benefit  all  market  ^_-,,-_,_-  .  ^_  f,yr»A*iri:  ^^^&^-  Proposed  new  language  is 

participants  for  whom  options  are  an  SECURITIES  AND  EXCHANGE                    it^MJ-.r^A.  Jl o  ^ -4  i  .  7i  i 

important  part  of  their  investment  COMMISSION  bracketed                                ^^"^^' " 

programs.  [Release  No.  34-48316;  File  No.  SR-NASD-  ***** 

IV.  Discussion                                     '  2003-116] 

After  careful  review  the  Commission  Self-Regulatory  Organizations;  Notice  l^i^m^^  ™  SERVICES  AND 

finds  that  the  proposed  rule  change,  as  of  Filing  and  Immediate  Effectiveness 

amended,  is  consistent  with  the  of  Proposed  Rule  Change  by  the  7010.  System  Services 

requirements  of  Section  6  of  the  Act  ^  National  Association  of  Securities  ,  ,  n,,  kt     u 

and  the  rules  and  regulations  Dealers,  Inc.  To  Modify  the  Fees  Paid  (a}-(h)  No  change, 

thereunder  apphcable  to  a  national  ^y  NNMS  Order  Entry  Firms  for  Certain  (i)  Nasdaq  National  Market  ExecuUon 

securities  exchange  «  In  particular,  the  Qrder  Executions  Through  Nasdaq's  System  (SuperMontage). 

SgTaroTcirctart  clrs3:?4  SuprMon-ge  System  j^  Mo^,^   t^,,  ,hsU  apply  .o 

Section  6(b)(5)  of  the  Act.7  which  August  il.  2003.  the  use  of  the  Nasdaq  National  Market 

requires,  among  other  things,  that  the  Pursuant  to  Section  19(b)(1)  of  the  Execution  System  (commonly  known  as 

Exchange's  rules  be  designed  to  perfect  Securities  Exchange  Act  of  1934  SuperMontage)  by  members: 

Order  Entry 

Non-Directed  Orders  (excluding  Preferenced  Orders) No  charge 

Preferenced  Orders: 

Preferenced  Orders  that  access  a  Quote/Order  of  the  member  that  en-    No  charge 

tered  the  Preferenced  Order). 

Other  Preferenced  Orders  $0.02  per  order  entry 

Directed  Orders $0.10  per  order  entry 

Order  Execution 

Non-Directed  or  Preferenced  Order  that  accesses  the  Quote/Order  of 

a  market  participant  that  does  not  charge  an  access  fee  to  market 

participants  accessing  its  Quotes/Orders  through  the  NNMS: 

Charge  to  member  entering  order $0,003  per  share  executed  (but  no  more  than  $120  per  trade  for 

trades  in  securities  executed  at  $1.00  or  less  per  share) 


5 15  U.S.C.  78fTb). 

^In  approving  the  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(0. 


'  15  U.S.C.  78f(b)(S). 
» 15  U.S.C.  78s(b)(2). 
9 17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 


2  17CFR240.19b-4. 

'  15  U.S.C.  78s(b)(3)(A)(ii). 

*  17  CFR  240.19b-4(f)(2). 
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Credit  to  mei  iber  providing  liquidity 


put: 


acces  sing 


Non-Directed 

a  market 

pants 
Directed  Ordir 
Non-Directed 

Quoting  M  irket 
[Non-Directei  I 

cesses  its  own 
Order  Cancei  iation 
Non-Directed 
Directed  Orders 


(jHs)  No 
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trade  for 


or  Preferenced  Order  that  accesses  the  Quote/Order  of 
icipant  that  charges  an  access  fee  to  market  partici- 
its  Quotes/Orders  through  the  NNMS. 


or  Preferenced  Order  entered  by  a  member  (Nasdaq 

Participant]  that  accesses  its  own  Quote/Order. 
Order  entered  by  an  NNMS  Order  Entry  Firm  that  ac- 
Quote/Order]. 


S0.002  per  share  executed  (but  no  more  than  $80  per 
trades  in  securities  executed  at  SI  .00  or  less  per  share) 

SO.OOl   per  share  executed  (but  no  more  than  $40  per  trade 
trades  in  securities  executed  at  $1.00  or  less  per  share) 

$0,003  per  share  executed 
No  charge 

($0,001  per  share  executed  (but  no  more  than  S40  per  trade 
trades  in  securities  executed  at  $1.00  or  less  per  share)) 


for 


for 


and  Preferenced  Orders 


No  charge 

$0.10  per  order  cancelled 


:hange. 


n.  Self-RegiUatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  B)  isis  for,  the  Proposed  Rule 
Change 

In  its  Hlin ;  with  the  Commission, 
Nasdaq  incl  ided  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  ru  le  change  and  discussed  any 


received  on  the  proposed 
The  text  of  these  statements 
may  be  exai  lined  at  the  places  specified 
in  Item  FV  b  'low.  Nasdaq  has  prepared 
set  forth  in  Sections  A,  B, 
,  of  the  most  significant 


comments  il 
rule  change 


summaries, 
and  C  belov 


aspects  of  such  statements. 


Self-Regi  latory  Organization 's 
the  Purpose  of,  and 
B^sis  for,  the  Proposed  Rule 


A. 

Statement 
Statutory 
Change 

1.  Purpose 

On  May  lb,  2003,  the  Commission 
approved  ^  (  n  a  permanent  basis  a 
proposed  ru  le  change  to  allow  OE 
Firms  ^  to  ei  iter  non-marketable  limit 
orders  into  I  luperMontage  using  the 
SIZE  Marke  Participant  Identifier 
("SIZE").^  The  program  had  originally 
been  appro\  ed  on  a  90-day  pilot  basis, 
beginning  o:i  February  10,  2003.* 

At  the  bej  inning  of  the  90-day  pilot 
period,  Nasdaq  did  not  assess  a  charge 
(or  provide  i  liquidity  provider  credit) 
when  a  mar  ^et  participant's  non- 


t(  nil ' 

i  NN  AS 
t  ma  .e 


'  See  Securitips 
(May  12.  2003) 
NASD-2003-3 

"  As  noted  in 
interprets  the 
encompass 
they  do- not 
SuperMontage. 
other  OE  Firms 
for  stocks  in  w 

^  SIZE  is  the 
identifier  ("MPtD 
size  of  all  Non 
entered  by  mar  Let 
particular  price 
Orders  are  not 
Montage  using 

'See 
(January  31, 
(SR-NASI>-20d2 


?  Securiti  Bs 
,  20  13) 


Exchange  Act  Release  No.  47830 
68  FR  27126  (May  19.  20031  (SR- 
)  ("May  Approval  Order"), 
ihe  May  Approval  Order,  Nasdaq 
NNMS  Order  Entry  Firm"  to 

Market  Makers  to  the  extent  that 

markets  in  particular  stocks.  In 
such  firms  are  treated  the  same  as 
when  placing  orders  into  the  system 
I  ich  they  do  not  make  a  market, 
inonymous  market  participant 

that  represents  the  aggregate 
Kttributable  Quotes  and  Orders 

participants  in  Nasdaq  at  a 
level.  Non-Attributable  Quotes  and 
isplayed  in  the  Nasdaq  Quotation 
he  market  participant's  MPID. 

Exchange  Act  Release  No.  47301 

.  68  FR  6236  (February  6.  2003) 

173). 


directed  or  preferenced  order  executed 
against  its  owm  Quote/CDrder.  Effective 
April  1,  2003,  however,  Nasdaq 
modified  its  SuperMontage  fee  schedule 
to  provide  that  an  OE  Firm  entering  a 
non-directed  order  that  accesses  a  limit 
order  that  the  OE  Firm  itself  posted  in 
SIZE  would  pay  $0,001  per  share 
executed  (but  no  more  than  $40  per 
trade  for  trades  in  securities  executed  at 
$1.00  or  less  per  share). ^  In  situations 
where  a  Quoting  Market  Participant's 
order  executes  against  its  own  (^uote/ 
Order,  however,  the  order  execution 
remained  free. 

The  discount  for  Quoting  Market 
Participants  is  based,  in  part,  on  an 
expectation  that,  in  its  absence,  many 
Quoting  Market  Participants  would 
internalize  a  greater  percentage  of  orders 
through  their  own  proprietary  crossing 
systems,  rather  than  exposing  them  to 
the  full  market.  Based  on  experience 
with  the  program  for  OE  Firms'  use  of 
SIZE,  however,  Nasdaq  has  concluded 
that  applying  the  discount  to  OE  Firms' 
orders  may  also  encourage  OE  Firms  to 
expose  a  greater  percentage  of  their 
orders  through  SuperMontage,  in  lieu  of 
internalizing  them  or  routing  them  to 
competing  market  centers.  Accordingly, 
Nasdaq  is  eliminating  the  $0,001  fee 
applicable  to  order  executions  in  which 
an  OE  Firm's  non-directed  order  is 
matched  with  the  same  firm's  order  in 
SIZE. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A  of  the  Act '° 
in  general,  and  with  Section  15A(b)(5) 
of  the  Act  1 1  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  members  and  issuers  and  other 
persons  using  any  facility  or  system 
which  the  NASD  operates  or  controls. 
Nasdaq  states  that  the  proposed  rule 
change  will  result  in  an  elimination  of 


9  See  Securities  Exchange  Act  Release  No.  47530 
(March  19,  2003).  68  FR  14730  (March  26,  2003) 
(SR-NASD-2003-30). 

'°  15  U.S.C.  780-3. 

>'15U.S.C.  78o-3(b)(5). 


the  fees  payable  by  an  OE  Firm  for  non- 
directed  orders  that  execute  against 
orders  entered  by  the  OE  Firm  in  SIZE. 
As  a  result,  Nasdaq  believes  that  the  fees 
assessed  on  OE  Finns  and  (Quoting 
Market  Participants  for  use  of 
SuperMontage  will  now  be  identical  in 
all  respects. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  vdll  result  in  any 
burden  on  competition  that  is  not 
necessary  and  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfiGectlTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  12  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,  13  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  wTitten  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 


"  15  U.S.C.  78s(b)(3)(a)(ii). 
"17  CFR  240.19b-*(f)(2). 
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Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  vvTitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2003-116  and  should  be 
submitted  by  September  5,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  03-20907  Filed  8-14-03;  8:45  am) 

BILUNG  CODE  8010-01-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48307;  File  No.  SR-NYSE- 
2002-63] 

Self-Regulatory  Organizations;  New 
York  Stock  Exchange,  Inc.;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  1  Relating  to  Amendments  to 
Rules  98, 104A.50, 105,  and  900  To 
Permit  Single  Stock  Futures  Hedging 
by  Specialists 

August  8,  2003. 

I.  Introduction 

On  November  21,  2002,  the  New  York 
Stock  Exchange  ("NYSE"  or 
"Exchange")  filed  writh  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  certain  Exchange  rules  to  permit 
single  stock  futures  hedging  by 
specialists.  On  January  10,  2003,  the 
rule  proposal  was  published  for 
comment  in  the  Federal  Register.  ^  On 
July  23,  2003  the  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 


change."  The  Commission  received.no 
comments  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change,  as  amended,  grants  accelerated 
approval  of  Amendment  No.  1  and 
solicits  comments  from  interested     ~ 
persons  on  Amendment  No.  1 . 

n.  Description  of  the  Rule  Change 

Under  the  rule  change,  the  Exchange 
will  permit  specialists  to  use  security 
futures  overlying  single  securities 
(hereinafter  referred  to  as  "single  stock 
futures")  to  hedge  specialty  stock 
positions.  Rule  105  currently  permits 
specialists  to  use  options  to  hedge  their 
specialty  stock  positions.  Specifically, 
the  Exchange  is  amending  Rules  105, 
98,  104A.50,  and  900(d){v). 

Amendments  to  Rule  105 

The  Exchange  is  amending  paragraph 
(d)  of  the  Guidelines  to  Rule  105  (the 
"Guidelines")  to  explain  the  conditions 
under  which  single  stock  futures  may  be 
used  to  hedge  an  existing  specialty 
stock.  Under  the  rule  change, 
anticipatory  hedging  is  not  permitted. 
As  is  the  case  under  Rule  105  with 
options,  only  existing  specialty  stock 
positions  may  be  hedged. 

As  amended.  Rule  105  will  provide 
three  conditions  (similar  to  those 
applicable  to  options)  that  single  stock 
futures  transactions  mUst  meet: 

(i)  The  transaction  must  result  in  a  net 
futures  position  on  the  opposite  side  of 
the  market  from  the  underlying 
specialty  stock  position; 

(ii)  The  transaction  must  be  effected 
solely  to  offset  the  risk  of  making  a 
market  in  the  underlying  specialty 
stock;  and 

(iii)  The  resulting  net  futures  position 
must  not  exceed  the  number  of  shares 
of  the  specialty  stock  position  that  the 
specialist  is  offsetting. 

Any  single  stock  futures  transaction 
that  does  not  nceet  all  three  of  the  above 
conditions  would  be  deemed  to  be  in 
violation  of  Rule  105. 

Under  the  rule  change,  a  specialist 
would  be  able  to  use  one  single  stock 
futures  contract  to  hedge  each  100 


'■•17  CFR  200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(l), 
2  17CFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  47160 
(January  10,  2003).  68  FR  02064  (January  17,  2003). 


■*  In  Amendment  No.  1 .  the  Exchange  amended 
the  definition  of  "security  fijture"  in  Rule  105(b)  to 
conform  if  to  the  definition  of  that  term  in  section 
3(a)(5S)  of  the  Act  for  uniformity.  The  Exchange 
also  made  certain  technical  changes  to  the  proposed 
rule  text  and  added  an  example  that  describes  the 
way  a  combination  of  options  and  single  stock 
futures  contracts  may  be  used  to  hedge  a  specialty 
stock  position.  In  addition,  the  Exchange 
acknowledged  that  the  prohibition  in  section  6(h)(1) 
of  the  Act  on  effecting  transactions  in  security 
futures  products  that  are  not  listed  on  a  national 
securities  exchange  would  apply  to  the  transactions 
permitted  under  the  proposed  rule  change.  The 
Exchange  stated  further  that  il  will  remind  its 
members  of  this  prohibition  when  it  announces  the 
approval  of  the  proposed  rule  change. 


shares  of  the  existing  specialty  stock 
position.  A  hedge  that  subsequentiy 
exceeds  the  specialty  stock  position 
being  hedged  as  a  result  of  25%  or  more 
in  the  specialist's  stock  position  or 
which  becomes  on  the  same  side  of  the 
market  as  the  specialty  stock  position 
must  be  liquidated,  unless  the 
equivalent  share  position  is  5000  shares 
or  less. 

Similarly,  Rule  105  will  be  amended 
to  specify'  that,  as  with  options, 
specialists  may  also  not  front-run  blocks 
and  must  record  futures  positions  in  a 
separate  "memo"  account.  Additionally, 
specialists  must  report  to  the  Exchange: 
(i)  accoimts  in  which  single  stock 
futures  positions  are  held  and  (ii)  their 
positions  in  single  stock  futures. 

Rule  105  permits  an  approved  person 
of  a  specialist  to  act  as  a  primary  market 
maker  or  specialist  with  respect  to  an 
option  on  a  specialty  stock,  provided  all 
the  requirements  of  the  Rule  98 
exemptive  program  are  met.  This 
provision  will  be  amended  to 
incorporate  references  to  market  makers 
in  single  stock  futures  so  that  an 
approved  person  of  an  equity  specialist 
may  act  as  a  primary  market  maker  or 
specialist  with  respect  to  a  stock  futures 
contract,  provided  all  the  requirements 
of  the  Rule  98  exemptive  program  are 
met. 

In  addition.  Rule  105  prohibits  an 
approved  person  of  an  equity  specialist 
from  acting  as  a  market  maker  in  any 
equity  security  in  which  the  associated 
specialist  is  registered  as  such  and 
which  underlies  an  option  as  to  which 
the  approved  person  acts  as  an  options 
market  maker.  Under  the  rule  change, 
the  same  prohibition  will  apply  with 
respect  to  market  makers  in  single  stock 
futures  contracts. 

The  Exchange  is  adding  a  provision  to 
Rule  105  to  explain  the  combined  use  of 
both  options  and  single  stock  futures  to 
hedge  specialty  stock  positions.  Under 
the  rule  change,  if  a  specialist  chooses 
to  hedge  a  specialty  stock  position  with 
positions  in  both  options  and  single 
stock  futures,  the  resulting  total  market 
position,  when  established,  may  not 
exceed  the  size  of  the  existing  specialty 
stock  position  being  hedged.  Any  excess 
or  same  side  of  the  market  equivalent 
position  must  be  liquidated  in 
accordance  with  the  provisions  of  Rule 
105. 

Other  Proposed  Amendments 

In  addition  to  the  amendments  to 
Rule  105,  the  Exchange  is  amending 
Rules  98, 104A.50,  and  900(d){v)  to 
incorporate  appropriate  references  to 
single  stock  futures. 
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m.  Discussiyn  and  Commission 
Findings 

After  carelul  review,  the  Commission 
finds  that  thf  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirement  i  of  the  Act  and  the  rules 
and  regulati(  ms  thereunder  applicable  to 
a  national  se  :urities  exchange.^ 
Specifically,  the  Commission  believes 
the  propose<  rule  change,  as  amended, 
is  consistent  with  section  6(b)(5)  of  the 
Act.^  which  ■equires,  among  other 
things,  that  t  le  rules  of  the  Exchange  he 
designed  to  j  »revent  fraudulent  and 
manipulativ  '.  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  rem  ave  impediments  to  perfect 
the  mechani;  ;m  of  a  free  and  open 
market,  and  n  general  to  protect 
investors  am  the  public  interest. 

The  Comn  ission  believes  that  the  rule 
change  shou  d  provide  specialists  with 
greater  flexit  ility  in  their  ability  to  use 
hedging  tran  .actions  to  offset  market- 
making  risk.  By  permitting  specialists  to 
use  single  st(  K;k  futures  to  hedge  their 
specialty  sto;k  positions,  the 
Commission  believes  that  the  rule 
change  shou  d  enable  specialists  to  add 
to  overall  stc  ck  market  liquidity  by 
taking  speci;  Ity  stock  positions  they 
might  not  ot  lerwise  assimie  or  by 
reducing  risl  s  on  positions  they  are 
required  to  a  ssume. 

The  Comn  ission  is  accelerating 
approval  of  j  imendment  No.  1  to  the 
proposed  ru!  b  change.  Amendment  No. 
1  made  techi  lical  corrections  and  certain 
other  minor  i  ;hanges  to  the  proposed 
rule  change.  The  Commission  believes 
that  the  char  ges  included  in 


Amendment 


substance  of  the  rule  change. 
Accordingly  pursuant  to  Section 
19(b)(2)  oflh  e  Act,'  the  Commission 
finds  good  ci  luse  to  approve 
Amendment  No.  1  prior  to  the  thirtieth 
day  after  not  ce  of  the  Amendment  is 


published  in 


Interested 
submit  written 
argiunents 
1,  including 
is  consistent 
making  writ|en 
six  copies 
Seciu'ities 
450  Fifth 
20549-0609 
all  subsequeht 


^  In  approvinji 
Commission  ha 
efficiency,  com 
U.S.C.  78c(f). 

»15U.S.C.  78l[b)(5). 

'15  U.S.C  78  (b)(2) 


No.  1  should  not  affect  the 


the  Federal  Register. 


IV.  Solicitati  on  of  Comments 


aersons  are  invited  to 
data,  views,  and 
concerning  Amendment  No. 
whether  Amendment  No.  1 
with  the  Act.  Persons 
submissions  should  file 
thereof  with  the  Secretary, 
Exchange  Commission, 
NW.,  Washington,  DC 
Copies  of  the  submission, 
amendments,  all  written 


;  aid 
Street 


the  proposed  rule  change,  the 
considered  its  impact  on 
[  etition  and  capital  formation.  15 


statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-63  and  should  be 
submitted  by  September  5,  2003. 

V.  Conclusion 

ft  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NYSE-2002- 
63)  is  approved,  and  Amendment  No.  1 
is  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 

Market  Regulation,  pursuant  to  delegated 

authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  03-20820  Filed  8-14-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48310;  File  No.  SR-Phlx- 
2002-«5] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change, 
and  Amendment  No.  1  Thereto,  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Definition  of  a  Wheel 
Assignment  Area 

August  8.  2003. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder .^ 
notice  is  hereby  given  that  en  December 
20,  2002,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Phlx  submitted  Amendment  No.  1 
to  the  proposed  rule  change  on  July  28, 
2003.^  The  Commission  is  publishing 


"Id. 

8  17  CFR  200.30-3(a)(12). 

■  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Letter  from  Richard  S.  Rudolph.  Director  and 
Counsel,  Phlx,  to  Nancy  Sanow,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"). 
Commission,  dated  July  25,  2003  ("Amendment  No. 
1").  In  Amendment  No.  1,  the  Phlx  amended  the 


this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  Option 
Floor  Procedure  Advice  ("OFPA")  F-24, 
AUTO-X  Contra-Party  Participation 
(The  Wheel),  to  redefine  a  "Wheel 
Assignment  Area,"  based  on  the  current 
configuration  of  the  Exchange  Options 
Floor.  The  text  of  the  proposed  rule 
change  is  set  forth  below.  Proposed  new 
language  is  in  italics.  Proposed 
deletions  are  in  brackets. 


F-24    AUTO-X  Contra-Party 
Participation  (The  Wheel) 

(a)-(b)  No  change. 

(c)  Participation  Requirements  and 
Sign-on/off-—Specialists  on  the  Options 
Floor  are  required  to  participate  on  the 
Wheel  in  assigned  issues  in  accordance 
with  paragraph  (e)  of  this  Advice. 

(i)  An  ROT[sl  may  elect  to  participate 
on  the  Wheel  for  any  or  all  [issues] 
options  which  such  ROT  [they] 
maintains  an  ROT  assignment,  as  long 
as  sucij  [those  listed]  options  are  located 
within  the  Wheel  Assignment  Area  (as 
defined  below)  for  the  crowd  in  which 
such  ROT  participates,  [within  two 
contiguous  quarter  turrets  of  each  other] 
and  the  ROT  is  actively  making  markets 
in  the  specific  [issues]  options  traded 
within  such  Wheel  Assignment  Area. 

(ii)  No  two  associated  or  dually 
affiliated  ROTs  may  be  on  the  Wheel  for 
the  same  option  at  the  same  time. 
Regardless  of  [an  ROT's]  the  total 
number  of  options  assigned  to  an  ROT 
[issues],  an  ROT  may  only  sign-on  the 
Wheel  in  one  Wheel  [a]/4ssignment 
[a]Area  at  any  given  time. 

(iii)  For  [the]  purposes  of  this  Advice, 
a  Wheel  [a]Assignment  [a]Area  is  [each 
area  on  the  trading  floor  constituted  by 
two  contiguous  quarter  turrets]  a 
location  on  the  trading  floor  where  an 
ROT:  (1)  Is  actively  making  markets  by 
quoting  continuous,  2-sided  markets  in 
compliance  with  Advice  B-1  and  Rule 
1014;  (2)  can  hear  and  ascertain  the 
markets  that  are  being  made  by  the 
specialist  and  crowd;  (3)  is  deemed  to  be 
quoting  the  disseminated  markets  being 
made  by  the  specialist  in  accordance 


proposed  rule  change  by  clarifying  the  proposed 
definition  of  a  "Wheel  Assignment  Area"  set  forth 
in  paragraph  (c}(iii)  of  OFPA  F-24,  AUTO-X 
Contra-Party  Participation  (The  Wheel).  The 
substance  of  Amendment  No.  1  is  incorporated  into 
the  description  of  the  proposed  rule  change  in 
Section  Il.A.  below,  and  the  proposed  rule  text  set 
forth  herein  reflects  the  changes  made  in 
Amendment  No.  1. 
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with  Rule  1080.01(c);  and  (4)  can  be 
heard  by  the  specialist  and  crowd. 
[However,  t]7iie  Options  Committee 
may  extend  the  number  of  options  to  be 
included  in  a  Wheel  [a]i4ssignment 
[a].^rea  on  a  case-by-case  basis,  taking 
into  account  the  activity  and  trading 
crowd  size  in  the  [those  options]  Wheel 
Assignment  Area(s)  to  be  extended  [as 
well  as  the  intervening  posts,  if  it  is 
determined  that  the  specialist  and  all 
Wheel  participants  on  all  Wheels  agree 
that  an  ROT  can  be  actively  making 
markets  in  that  particular  situation  and 
can  thus  be  considered  presenting  such 
Wheel  issues,  until  either  specialist  or 
any  such  Wheel  participant  no  longer 
agree  that  the  circumstances  warrant  an 
extension]. 

(iv)  In  order  to  be  placed  on  the  Wheel 
for  an  entire  trade  day,  the  respective 
ROT  must  sign-on,  in  person  on  the 
trading  floor  for  that  listed  option. 
Although  ROTs  may  sign-on  in 
individual  listed  options,  a  sign-off  by 
an  ROT  is  effective  for  all  options  for 
which  the  ROT  is  on  the  Wheel.  Sign- 
offs  shall  become  effective  immediately 
upon  being  processed  for  deletion  in  the 
computer  system. 

([iii]v)  If  an  ROT  who  is  signed-on  the 
Wheel  is  away  from  the  Wheel 
[a].4ssignment  [aj.(4rea  for  more  than  a 
brief  interval,  a  Floor  Official  shall: 

(A)  Remove  the  ROT  from  [any]a77 
Wheel  participation  for  the  remainder  of 
the  trading  day;  and 

(B)  issue  a  fine  pursuant  to  the  fine 
schedule  below. 

If  [such]  an  ROT  is  assigned  a  Wheel 
trade  while  away  from  the  Wheel 
[a]/4ssignment  [a]^rea  for  more  than  a 
brief  interval,  that  ROT  is  responsible 
for  all  [trades]  con  tracts  assigned  to  his/ 
her  ROT  account  imtil  the  sign-off  is 
processed. 

Fine  Schedule  (Implemented  on  a  two-year 
running  calendar  basis) 

F-24  (c)  ((iiijv): 

1st  Occurrence $230.00 

2nd  Occurrence  ....     $500.00 

3rd  Occurrence Sl.000.00 

4th  Occurrence  Sanction  is  discre- 

and  thereafter.  tionary  with  Busi- 

ness Conduct 
Committee 
{d)-{f)  No  change.' 

Fine  Schedule 
F-24    Fine  not  applicable,  except  para- 
graph (c)(|iii]v).  Matters  subject  to  review 
bv  the  Business  Conduct  Committee. 


concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  update  the  definition  of  a 
"Wheel  Assignment  Area"  to  be 
consistent  with  the  current  physical 
configuration  of  the  Options  Floor.  Due 
to  changes  in  the  physical  layout  of  the 
Options  Floor  (as  explained  below),  not 
only  is  the  "two  contiguous  quarter 
turret"  standard  no  longer  useful,  but 
the  variations  in  layout  and  post 
location  on  the  Options  Floor  are  siich 
that  the  Exchange  believes  a  standard 
based  on  the  activities  of  Registered 
Options  Traders  ("ROTs"),  rather  than  a 
physical  description  of  a  "Wheel 
Assignment  Area,"  is  now  more 
appropriate. 

Currently,  OFPA  F-24  provides  that 
ROTs  may  elect  to  participate  on  the 
Wheel  ^  for  any  or  all  issues  in  which 
they  maintain  an  ROT  assignment,  as 
long  as  those  listed  options  are  located 
within  two  contiguous  "quarter  turrets" 
of  each  other  and  the  ROT  is  actively 
making  markets  in  the  specific  issues. 

The  Exchange's  Options  Floor  has 
undergone  many  physical  changes  since 
the  adoption  of  the  current  definition  of 
"Wheel  assignment  area."^  Specifically, 
the  Options  Floor  no  longer  has  any 


n.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 


«The  "Wheel"  is  a  feature  of  ALTOM  that 
provides  an  automated  mechanism  for  assigning 
specialists  and  ROTs  signed  on  the  Wheel  for  a 
given  listed  option,  on  a  rotating  basis,  as  contra- 
side  participants  to  trades  executed  via  AUTO-X. 
See  Exchange  Rule  1080(g).  ALfTOM  is  the 
Exchange's  electronic  order  delivery,  routing, 
execution  and  reporting  system,  which  provides  for 
the  automatic  entry  and  routing  of  equity  option 
and  index  option  orders  to  the  Exchange  trading 
floor.  Orders  delivered  through  AUTOM  may  be 
executed  manually,  or  certain  orders  are  eligible  for 
AUTOM's  automatic  execution  feature.  AUTO-X. 
Equity  option  and  index  option  specialists  are 
required  by  the  Exchange  to  participate  in  AUTOM 
and  its  features  and  enhancements.  Option  orders 
entered  by  Exchange  members  into  AUTOM  are 
routed  to  the  appropriate  specialist  unit  on  the 
Exchange  trading  floor. 

^  The  Exchange  previously  defined  a  "Wheel 
assignment  area"  as  two  contiguous  quarter  turrets. 
See  Securities  Exchange  Act  Release  No.  35033 
(November  30,  1994),  59  FR  63152  (December  7, 
1994)  (SR-Phlx-94-32).  A  quarter  turret  was  one 
section  of  a  four-sided,  diamond-shaped  trading 
post,  which  no  longer  exists  on  the  Exchange's 
Options  Floor. 


"quarter  turrets."  The  Options  Floor 
trading  posts  are  now  linear,  and  in 
some  instances  extend  continuously 
over  the  entire  length  of  a  given 
specialist  post,  encompassing  a 
relatively  large  number  of  options  in  a 
relatively  large  physical  area. 

In  order  to  conform  the  Exchange's 
rules  with  the  current  physical 
configuration  of  the  Options  Floor,  the 
proposed  rule  change  amends  the  text  of 
OFPA  F-24  to  include  references  to  the 
proposed  defined  term  "Wheel 
Assignment  Area"  throughout.  The 
proposal  defines  a  "Wheel  Assignment 
Area"  as  a  location  on  the  trading  floor 
where  an  ROT:  (1)  Is  actively  making 
markets  by  quoting  continuous,  2-sided 
markets  in  compliance  with  Advice  B- 
1  and  Rule  1014;  (2)  can  hear  and 
ascertain  the  markets  that  are  being 
made  by  the  specialist  and  crowd;  (3)  is 
deemed  to  be  quoting  the  disseminated 
markets  being  made  by  the  specialist  in 
accordance  with  Rule  1080.01(c);  and 
(4)  can  be  heard  by  the  specialist  and 
crowd.^ 

As  stated  above,  the  proposed 
definition  of  "Wheel  Assignment  Area" 
is  focused  on  the  activities  of  individual 
ROTs,  and  not  on  the  actual  physical 
area  in  which  ROTs  are  present.  The 
requirements  to  actively  make  markets 
(making  continuous  two-sided  markets 
in  all  issues  assigned  to  such  ROT),  to 
hear  and  be  heard,  and  to  be  deemed  by 
the  Exchange  to  be  quoting  the 
disseminated  markets  being  made  by  the 
specialist  in  accordance  with  Rule 
1080.01(c)  ■  are  central  to  an  ROT's 
participation  in  a  particular  crowd. 

The  proposal  contemplates  that  issues 
may  be  raised  on  the  Options  Floor  as 
to  whether  a  particular  ROT  is  eligible 
to  participate  in  a  Wheel  Assignment 
Area  based  on  the  above  four  criteria.  In 
order  to  account  for  this,  and  to  address 
possible  disputes,  the  proposal  would 
continue  to  provide  that  the  Options 
Committee  ^  may  extend  the  number  of 
options  to  be  included  in  a  Wheel 
Assignment  Area  on  a  case-by-case 
basis.  Under  the  proposal,  the  Options 
Committee  could  now  take  into  accoimt 
the  activity  and  trading  crowd  size  in 
the  Wheel  Assignment  Area(s)  to  be 
extended.  In  such  a  situation,  the 
Options  Committee  would  have  the 
authority  to  determine  if  the  Wheel 
Assignment  Area  should  be  extended  to 


*See  Amendment  No.  1.  supra  n.  3. 

'Phbc  Rule  1080.01  (c)  provides,  in  relevant  part: 
"[t|he  disseminated  market  *   *   *  is  deemed  to 
represent  the  quotations  of  all  ROTs  in  that  option 
unless  an  ROT  has  expressly  indicated  otherwise  in 
a  clear  and  audible  manner.  *  *  •  " 

"The  Options  Committee  has  general  supervision 
of  the  dealings  of  member,  on  the  options  floor.  See 
Exchange  By-Law  Article  X,  Section  10-19. 
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include  sue!  an  ROT.  Because  the 
Exchange  be  ieves  it  would  be 
cumbersome  and  impractical  for  the 
Options  Committee  to  meet  and  vote  to 
approve  the  jxtension  of  a  Wheel 
Assignment  \rea  each  time  the  issue 
arises  on  the  Options  Floor,  the  Options 
Conmiittee  1:  as  delegated  its  authority  to 
approve  sue!  i  changes  to  two  Exchange 
Floor  Officia  Is,  who  would  indicate 
their  approv  il  by  signing  the 
appropriate  orm  and  submitting  the 
form  to  Marl  et  Surveillance.'' 

The  propo  >al  also  includes  a 

would  enable  a  Floor 
an  ROT  from  all 
c  ipation  for  the  remainder  of 

and  issue  a  Hne 
I  le  fine  schedule  in  OFPA 
who  is  signed-on  the 
from  the  Wheel 
\rea  for  more  than  a  brief 
Exchange  believes  that  this 
tially  reduces  the 
an  ROT  would  sign  onto 
then  leave  the  crowd,  or 
floor,  thereby  receiving 
participating  as  contra- 
ically  executed  trades, 
favorable  on-floor  margin 
pite  the  fact  that  such  an 
even  be  present  in  the 
he  floor. 


provision 
Official  to 
Wheel  parti 
the  trading 
pursuant  to 
F-24,  ifan 
Wheel  is  aw|v 
Assignment 
interval.  The 


re  nove ; 


R3T' 


su  )stant 


that 

ai  d 

trac  ing 


provision 
likelihood 
the  Wheel 
even  the 
the  benefit  o 
side  to  auturiat 
and  receivin  ; 
treatment  d 
ROT  may  no 
crowd  or  on 


Other  techhical 
included  to 
ihroughout. 


amendments, 
1  [lake  the  OFPA  consistent 
i  ire  also  proposed. 


2.  Statutory  lasis 


For  these  deasons,  the  Exchange 
believes  that  the  proposed  rule  change 
is  consistent  with  Section  6(b)  of  the 

and  furthers  the 
objectives  oflSection  6(b)(5)  "  in 
particular,  ir  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  remov  j  impediments  to  and 
perfect  the  n  echanism  of  a  free  and 
open  market  and  protect  investors  and 
the  public  in  terest  by  defining  "Wheel 
Assignment  \rea"  to  be  consistent  with 
the  current  f  hysical  configuration  of  the 
Exchange's  C  iptions  Floor. 


"Exchange  BvlLa 
provides  that  eajh 
Exchange  (tht;  C: 
Committee)  shal 
government  as  i 
X.  Section  \0-3^) 
Conunittee  may 
deem  necessary 
duties.  Each  Opi  i 
Official,  as  is  eai 
Subcommittee  c 
of  efficiency,  th 
authority  to  the: 
floor  duties  of  general 
of  members  on 

'OISU.S.C.  ; 

"  15  U.S.C.  74f(b)(5) 


w  .\rticle  X.  Section  10-3(a) 

Standing  Committee  of  the 
)tions  Committee  is  a  Standing 
make  such  regulations  for  its 
shall  deem  proper.  By-Law  Article 

provides  that  each  Standing 
ppoint  subcommittees  as  it  may 
or  the  efficient  discharge  of  its 
ons  C:ommittee  member  is  a  Floor 
h  member  of  the  Options 
1  Rules  and  Rulings.  For  purposes 
Options  Committee  has  delegated 
Floor  Officials  to  discharge  its  on- 
super\ision-of  the  dealings 

options  floor. 
f(b).  » 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  WTitten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-85  and  should  be 
submitted  by  September  5,  2003. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  03-20819  Filed  8-14-03;  8:45  am) 

BILUNG  CODE  801(M)1-P 


SMALL  BUSINESS  ADMINISTRATION 

Meridian  Venture  Partners  II,  L.P., 
License  No.  03/73-0220;  Notice 
Seeking  Exemption  Under  Section  312 
of  the  Small  Business  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  Meridian 
Venture  Partners  II,  L.P.,  201  King  of 
Prussia  Road,  Suite  240,  Radnor  PA, 
19087,  a  Federal  Licensee  under  the 
Small  Business  Investment  Act  of  1958, 
as  cimended  ("the  Act"),  in  connection 
with  the  financing  of  a  small  concern, 
has  sought  an  exemption  under  section 
312  of  the  Act  and  section  107.730, 
Financings  which  Constitute  Conflicts 
of  Interest  of  the  Small  Business 
Administration  ("SBA")  rules  and 
regulations  (13  CFR  107.7301(2001)). 
Meridian  Venture  Partners  II,  L.P. 
proposes  to  provide  equity  financing  to 
Woof  &  Co.,  55  Carter  Drive,  Edison,  NJ 
08817  ("Woof").  The  financing  is 
contemplated  for  the  build  out  of 
additional  retail  stores. 

The  financing  is  brought  within  the 
purview  of  Sec.  107.730(a)(1)  of  the 
Regulations  because  Meridian  Venture 
Partners  and  MVP  Distribution  Partners, 
Associates  of  Meridian  Venture  Partners 
II,  L.P.,  currently  own  greater  than  10 
percent  of  Woof  and  therefore  Woof  is 
considered  an  Associate  of  Meridian 
Venture  Partners  II,  L.P.,  as  defined  in 
Sec.  107.50  of  the  regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment, 
U.  S.  Small  Business  Administration, 
409  Third  Street,  SW.,  Washington,  DC 
20416. 

Jeffrey  D.  Pierson, 

Associate  Administrator  for  Investment. 
|FR  Dor.  03-20837  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  8025-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3526] 

State  of  Indiana;  Amendment  #2 

In  accordance  with  the  notice 
received  from  the  Department  of 


'M7CFR200.30-3(a)(12). 
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Homeland  Security — Federal  Emergency 
Management  Agency,  effective  August 
6,  2003,  the  above  numbered  declaration 
is  hereby  amended  to  establish  the 
incident  period  for  this  disaster  as 
beginning  on  July  4,  2003  and 
continuing  through  August  6,  2003. 
All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  physical  damage  is 
September  9,  2003,  and  for  economic 
injury  the  deadline  is  April  12,  2004. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  August  8,  2003. 

Cheri  L.  Cannon, 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

[FR  Doc.  03-20890  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  8025-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Request  and 
Comment  Request 

The  Social  Security  Administration 
(SSA)  publishes  a  list  of  information 
collection  packages  that  will  require 
clearance  by  the  Office  of  Management 
and  Budget  (0MB)  in  compliance  with 
Public  Law  104-13  effective  October  1. 
1995,  The  Paperwork  Reduction  Act  of 
1995.  The  information  collection 
packages  that  may  be  included  in  this 
notice  are  for  new  information 
collections,  revisions  to  OMB-approved 
information  collections  and  extensions 
(no  change)  of  OMB-approved 
information  collections. 

SSA  is  soliciting  comments  on  the 
accuracy  of  the  agency's  burden 
estimate;  the  need  for  the  information; 
its  practical  utility;  ways  to  enhance  its 
quality,  utility  and  clarity;  and  on  ways 
to  minimize  burden  on  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Written 
comments  and  recommendations 
regarding  the  information  collection(s) 
should  be  submitted  to  the  OMB  Desk 
Officer  and  the  SSA  Reports  Clearance 
Officer.  The  information  can  be  mailed 
and/or  faxed  to  the  individuals  at  the 
addresses  and  fax  numbers  listed  below: 

(OMB),  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  SSA,  New 
Executive  Office  Building,  Room  10235, 
725  17th  St.,  NW.,  Washington,  DC 
20503,  Fax:  202-395-6974. 

(SSA),  Social  Security 
Administration,  DCFAM,  Attn:  Reports 
Clearance  Officer,  1338  Aimex,  6401 
Security  Blvd.,  Baltimore,  MD  21235, 
Fax:  410-965-6400. 


I.  The  information  collections  listed 
below  are  pending  at  SSA  and  will  be 
submitted  to  OMB  within  60  days  from 
the  date  of  this  notice.  Therefore,  your 
comments  should  be  submitted  to  SSA 
within  60  days  from  the  date  of  this 
publication.  You  can  obtain  copies  of 
the  collection  instruments  by  calling  the 
SSA  Reports  Clearance  Officer  at  410- 
965-0454,  or  by  writing  to  the  address 
listed  above. 

1 .  Integrated  Registration  for 
Employers  and  Submitters  (IRES) — 
0960-0626.  The  IRES  authentication 
system  is  a  free  service  designed  to 
allow  employers  to  access  SSA's 
electronic  wage  reporting  services,  and 
to  replace  the  use  of  a  handwritten 
signature  with  an  electronic  signature. 
Employer  representatives  use  an  IRES 
generated  PIN  and  password  as  their 
electronic  signature.  IRES  is  designed  to 
be  more  efficient,  reducing  the  costs  to 
both  employers  and  SSA,  and  will 
facilitate  the  filing  of  wage  data 
electronically.  SSA's  paramount  interest 
in  the  development  of  IRES  was  to 
ensure  that  the  new  electronic  method 
of  identifying  wage  report  submitters 
provides  the  same  security  featiu^s  as 
the  current  paper-based  method. 
Security  features  include  message 
integrity,  originator  authentication,  non- 
repudiation  and  confidentiality.  The 
PIN  and  password  will  be  issued  to  an 
individual  designated  by  the  employer 
after  SSA  authenticates  the  company 
and  contact  information  provided  by  the 
individual.  SSA  uses  the  IRES  in 
conjunction  with  SSA's  wage  reporting 
processes.  It  is  used  as  the  gateway  for 
electronic  wage  reporting  and  the  online 
employee  verification  service.  IRES  will 
also  be  used  when  SSA  implements 
additional  electronic  services  such  as 
electronic  notices  and  error  information. 
Also,  the  PIN  will  be  used  in  the  Annual 
Wage  Reporting  diskette  process  to 
replace  IRS  paper  form  6559.  SSA  has 
received  approval  from  IRS  to  use  an 
alternative  signature.  Respondents  to 
IRES  will  be  Employers  and  Submitters 
who  utilize  SSA's  electronic  wage 
reporting  and  online  employee 
verification  services. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  250,120. 

Number  of  Responses:  1 . 

Average  Burden  Per  Response:  2 
minutes. 

Estimated  Annual  Burden:  8,337 
hours. 

2.  Application  for  Widow's  or 
Widower's  Insurance  Benefits — 20  CFR 
404.335-.338— 0960-0004.  SSA  uses  the 
information  collected  on  the  Form  SSA- 
10-BK  to  determine  if  the  applicant 
meets  the  statutory  and  regulatory 


conditions  for  entitlement  to 
widow(er)'s  benefits.  The  respondents 
are  applicants  for  Widow(er)'s  benefits. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
NumMr  of  Respondents:  288,580. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  15 
minutes. 

Estimated  Annual  Burden:  72,145 
hours. 

3.  Application  of  Circuit  Court  Law — 
0960-0581.  SSA  regulations  at  20  CFR 
404.985  and  416.1485  inform  claimants 
of  their  right  to  request  that  a  published 
Acquiescence  Ruling  (AR)  be  applied  to 
a  prior  determination  when  we  make  a 
determination  or  decision  on  a  claim 
between  the  date  of  the  Circuit  Court 
decision  and  the  date  we  publish  the 
AR.  The  regulations  also  specify  that 
claimants  can  request  that  the  AR  be 
applied  to  a  prior  determination  or 
decision  by  submitting  a  statement  that 
demonstrates  how  the  AR  could  change 
the  prior  determination  or  decision. 
SSA  will  use  the  information  provided 
in  the  statement  to  readjudicate  the 
claim  if  the  claimant  demonstrates  the 
Ruling  could  change  the  prior 
determination.  Claimants  may  use  Form 
SSA-795,  Statement  of  Claimant  or 
Other  Person  (0960-0045),  to  request 
and  support  application  of  a  published 
AR  to  the  prior  determination  or 
decision.  "The  respondents  are  claimants 
whose  determinations  or  decisions  on 
their  claims  may  be  affected  by  an  AR. 

Type  of  Request:  Extension  of  current 
approved  collection. 
Number  of  Respondents:  100,000. 
Frequency  of  Response:  1. 
Average  burden  Per  Response:  17 
minutes. 

Estimated  Annual  Burden:  28,333 
hours. 

4.  Waiver  of  Right  to  Appear— 20  CFR 
404.913-914,  20  CFR  404  916(b)(5).  20 
CFR  416.1413-1414  and  1416(b)(5)— 
0960-0534.  The  Social  Security 
Administration  uses  Form-773-U4  to 
provide  claimants  with  an  effective 
means  of  requesting  a  waiver  of  their 
right  to  appear  at  a  disability  hearing. 
The  information  collected  will  be  used 
as  documentation  that  claimants 
understand  their  rights  to  appear  and 
the  effects  of  the  decision  to  waive  this  ■ 
right.  The  respondents  are  claimants 
under  Title  II  (Old-Age,  Survivors  and 
Disability  Insurance)  and  Title  XVI 
(Supplemental  Security  Income)  of  the 
Social  Security  Act,  who  wish  to  waive 
their  right  to  a  disability  hearing 

Type  of  Request:  Extension  of  current 
approved  collection. 
Number  of  Respondents:  200. 
Frequency  of  Response:  1 . 
Average  Burden  Per  Response:  3 
minutes. 
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Annual  Bi  rden:  10  hours. 

5.  Request  for  Internet  Services — 
Password— 1 960-0632.  SSA  uses  a 
personal  ide;  itification  niunber  (PIN)/ 
password  pr  )cess  for  verifying  the 
identity  of  ir  dividuals  who  choose  to 
use  the  Internet  and  Automated 
Telephone  R  Bsponse  in  order  to  conduct 
business  wit  i  the  agency.  An  individual 
will  be  reque  sted  to  provide  certain 
information  ibout  himself  or  herself  that 
SSA  can  veri  fy  in  its  records  in  order  to 
obtain  a  pass  word  for  use  with  its 
electronic  se  "vices.  The  information  that 
SSA  collects  varies  depending  on 
individual  ci  rcimistances.  Some 
examples  of  he  information  collected 
are:  Name,  S(  cial  security  number, 
password  re(  uest  code,  benefit  pajmient 
amount,  and  other  shared  secret  types  of 
information  rom  SSA  records.  Once  the 
requestor's  identity  is  verified,  SSA 
issues  a  PIN  p  the  requestor  which  will 
allow  them  to  establish  a  password  for 
use  with  SSA  Internet/telephone 
transactions. [Until  now,  the  services 
offered  have  been  primarily  to 
beneficiaries  receiving  benefits  under 
title  II  of  the  Social  Security  Act, 
including  Retirement,  Survivors  and 
Disability  beiefits.  In  April  2003,  SSA 
began  offerin  g  the  opportunity  for 
certain  beneficiaries  receiving  benefits 
under  title  X  VI  of  the  Social  Secimty 
Act,  known  <  s  Supplemental  Seciuity 
Income  (SSI) ,  to  report  their  wages 
electronical);  r.  SSA  will  initiate  a  6- 
month  Proof  of  Concept  project  to  test 
the  beneficia  ry  acceptance  of  this 
technology  f(  ir  reporting  wages. 
Participation  in  this  Proof  of  Concept  is 
voluntary.  Individuals  who  must  report 
wages  incluc  e  SSI  beneficiaries,  and,  in 
some  cases,  t  le  parent  or  spouse  of  the 
SSI  beneficia  ry.  In  order  to  use  SSA's 
electronic  se  -vices.  SSA  must 
authenticate  the  person  using  its  PIN/ 
password  pn  icess  to  protect  the 
information  n  its  records  fi-om  those  not 
authorized  t(  i  receive  it.  This  technology 
is  expected  t )  be  more  secure,  less 
burdensome,  faster  and  provide  better 
customer  ser  /ice  than  other  available 
options.  The  respondents  are 
individuals  who  elect  to  conduct 
business  wit  i  the  agency  in  an 
electronic  m  $dium. 

Type  of  Rt  quest:  Revision  of  an  OMB- 
approved  ini  Drmation  collection. 

Number  o)  Respondents:  412,267. 

Frequency  of  Response:  1. 

Average  Bi  irden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  68,711 
hours. 

6.  Student  Reporting  Form— 20  CFR, 
Subpart  B,  4  14.  and  20  CFR,  Subparts 
D&-E  422— i  ^960-0088.  Form  SSA-1383 
is  used  by  Sc  cial  Seciuity  student 


beneficiaries  to  report  events  or  changes 
that  may  affect  continuing  entitlement 
to  these  benefits.  We  are  revising  this 
form  in  order  to  solicit  information 
about  incarceration  in  compliance  with 
ciurent  law.  The  respondents  are  Social 
Security  Student  Beneficiaries. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 

Number  of  Respondents:  75,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  6 
minutes. 

Estimated  Annual  Burden:  7,500 
hours. 

II.  The  information  collection  listed 
below  has  been  submitted  to  OMB  for 
clearance.  Your  comments  on  the 
information  collections  would  be  most 
useful  if  received  by  OMB  and  SSA 
within  30  days  fi-om  the  date  of  this 
publication.  You  can  obtain  a  copy  of 
the  OMB  clearance  package  by  calling 
the  SSA  Reports  Clearance  Officer  at 
410-965-0454,  or  by  writing  to  the 
address  listed  above. 

1 .  Disability  Hearing  Officer's 
Decision.  Title  XVI  Disabled  Child 
Continuing  Disability  Review — 20  CFR 
404  Subpart  J  and  20  CFR  416  Subpart 
I&N-OMB  No.  0960-0657.  Both  Federal 
and  state  disability  hearing  officers 
(DHOs)  use  the  SSA-1209  in  preparing 
the  disability  determination.  The  form 
provides  the  framework  for  addressing 
the  crucial  elements  of  the  case  in  a 
sequential  and  logical  fashion.  The 
completed  form  will  be  the  official 
document  of  the  decision.  A  copy 
becomes  the  personalized  portion  of  the 
nqtice  to  the  claimant/representative. 
The  respondents  are  both  Federal  and 
state  disability  hearing  officers. 

Type  of  Request:  Extension  of 
ciurently  approved  collection. 

Number  of  Respondents:  35,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  1  hour 
25  minutes. 

Estimated  Annual  Burden:  49,583. 

2.  Claimant's  Statement  About  Loan 
of  Food  and  Shelter,  SSA-5062.  and 
Statement  About  Food  or  Shelter 
Provided  to  Another.  SSA-L5063— 
0960-0529.  Forms  SSA-5062  and  SSA- 
L5063  are  used  to  obtain  statements 
about  food  and/or  shelter  provided  to  an 
SSI  claimant.  SSA  uses  the  information 
to  determine  whether  food  and/or 
shelter  are  a  bona  fide  loan  or  should  be 
counted  as  income.  This  determination 
can  affect  eligibility  for  SSI  and  the 
amount  of  SSI  that  is  payable.  The 
respondents  are  claimants  for  SSI 
benefits  and  individuals  who  provide 
(loan)  food  or  shelter  to  SSI  claimants. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
Numoer  of  respondents:  65,540. 


Frequency  of  Response:  1. 
Average  Burden  of  Response:  10. 
Estimated  Annual  Burden:  10,923. 

3.  Medical  Consultant's  Review  of 
Psychiatric  Review  Form — 20  CFR 
404.1520(a).  20  CFR  404.1640.  20  CFR 
404.1643.  20  CFR  404.1645,  20  CFR 
416.920(a)— 0960-NEW.  The  Social 
Security  Administration  measures  the 
performance  of  State  Disability 
Determination  Services  (DDS)  in  the 
area  of  quality  of  documentation  and 
determinations  on  claims.  In  mental 
claims,  a  Psychiatric  Review  Technique 
Form  (PRTF)  is  completed  by  DDS 
medical/psychological  consultant  (MC/ 
PC).  Form  SSA-3023  is  used  by  the 
regional  review  component  to  facilitate 
die  MC/PC's  review  of  the  PRTF.  The 
MC/PC  completes  an  SSA-3023  only 
when  adjudicating  component's  PRTF  is 
in  file.  The  SSA-3023  is  required  for 
each  completed  PRTF  in  file. 

Type  of  Request:  Request  for  Approval 
of  Existing  Information  Collection. 

Number  of  Respondents:  68,000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  12 
minutes. 

Estimated  Annual  Burden:  13,600. 

4.  Collection  of  SSI  Overpayments 
from  Special  Benefits  for  Certain  WWII 
Veterans:  20  CFR.  Subpart  E.  416.570  6- 
.572 — 0960-0653.  The  information 
collection  requirement  in  20  CFR 
416.570  allows  for  an  individual  to 
request  to  withhold  a  title  XVI 
overpayment  from  Title  II/VIII  benefits. 
The  information  collection  requirement 
in  20  CFR  416.572  allows  for  an 
individual  to  elect  a  higher  or  lower  rate 
of  withholding  for  recovery  of  an  SSI 
overpayment.  The  information  collected 
will  be  used  to  determine  the  proper 
rate  of  withholding  of  benefits  to 
recover  program  overpayments.  The 
respondents  are  Title  II  or  Title  VIIl 
beneficiaries  who  were  overpaid  title 
XVI  benefits  and  who  request  a  higher 
rate  of  recovery  than  specified  in  20 
CFR  416.571. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  2,500. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  1  hour. 

Estimated  Annual  Burden:  2,500 
hoius. 

5.  Requests  for  Self-Employment 
Information.  Employee  Information, 
Employer  Information — 20  CFR. 
Subpart  A.  422.120—0960-0508.  SSA 
uses  Forms  SSA-L2765.  SSA-L3365 
and  SSA-L4002  to  request  correct 
information  when  an  employer, 
employee  or  self-employed  person 
reports  an  individual's  earnings  without 
a  Social  Security  Niunber  (SSN)  or  with 
an  incorrect  name  or  SSN.  The 
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respondents  are  employers,  employees 
or  self-employed  individuals  who  are 
requested  to  furnish  additional 
identifying  information. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  3,000.000. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  10 
minutes. 

Estimated  Annual  Burden:  500,000 
hours. 

6.  State  Mental  Institution  Policy 
Review— 20  CFR.  Subpart  U.  404.2001- 
2065.  Subpart  F,  416.601-416.665— 
0960-01 10.  The  Social  Seciu-ity  Act 
provides  that  the  Commissioner  of 
Social  Security  shall  establish  a  system 
of  accountability  monitoring  for 
institutions  in  each  state  that  serve  as  a 
representative  payee  for  recipients  of 
Social  Seciu-ity  and  SSI  benefits.  As  part 
of  this  accountability  process,  SSA 
collects  information  on  Form  SSA-9584 
to  determine  whether  the  institutions' 
policies  and  practices  conform  to  SSA's 
regulations  on  the  use  of  benefits  and 
whether  the  institution  is  performing 
other  duties  and  responsibilities 
required  of  a  representative  payee.  The 
information  also  provides  a  basis  for 
conducting  an  onsite  review  of  the 
institution  and  is  used  in  the 
preparation  of  the  subsequent  report  of 
findings.  The  respondents  are  state 
mental  institutions  that  serve  as 
representative  payees. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 

Number  of  Respondents:  125. 

Frequency  of  Response:  1. 

Average  Burden  Per  Response:  60 
minutes. 

Estimated  Annual  Burden:  125  hours. 

7.  Medical  or  Psychological 
Consultant's  Review  of  Childhood 
Disability  Evaluation  Form — 20  CFR. 
Subpart  J,  416.1040.  .1043.  .1045— 
0960-NEW.  Form  SSA-536  is  used  by 
SSA  medical  or  psychological 
consultants  to  document  their  review 
and  assessment  of  the  Childhood 
Disability  Evaluation  Form,  SSA-538, 
prepared  by  State  DDS  employees.  A 
childhood  disability  evaluation  is 
required  in  each  SSI  childhood 
disability  case.  Therefore,  the 


consultants  must  prepare  an  assessment 
form  SSA-536  for  each  childhood 
disability  case  that  is  reviewed.  The 
respondents  are  256  SSA  medical  and 
psychological  consultants. 

Type  of  Request:  Approval  of  an 
existing  information  collection. 

Number  of  Responses:  17,000. 

Frequency  of  Response:  1. 
.    Average  Burden  Per  Response:  12 
minutes. 

Estimated  Annual  Burden:  3,400 
hours. 

8.  Privacy  and  Disclosure  of  Official 
Records  and  Information,  Availability  of 
Information  and  Records  to  the  Public — 
20  CFR  401  and  402—0960-0566.  The 
information  collected  is  needed  (a)  to 
identify  individuals  who  request  access 
to  their  records;  (b)  designate  an 
individual  to  receive  and  review 
sensitive  medical  records;  (c)  correct  or 
amend  records;  (d)  obtain  consent  fi-om 
an  individual  to  release  his/her  records 
to  others;  (e)  facilitate  the  release  of 
information  imder  the  Freedom  of 
Information  Act;  and  (f)  to  greuit  a 
waiver  or  reduction  of  fees  for  records. 
The  respondents  are  individuals 
requesting  access  to  their  SSA  records, 
correction  of  their  SSA  records  and 
disclosiue  of  SSA  records. 

Type  of  Request:  Extension  of  an 
OMB-approved  information  collection. 
The  reporting  burden  is  shown  below: 

(a)  Number  of  Respondents:  10,000. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  1 1 

minutes. 

Estimated  Annual  Burden:  1 .833 
hours. 

(b)  Number  of  Respondents:  3,000. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  2 

hours. 

Estimated  Annual  Burden:  6,000 
hours. 

(c)  Number  of  Respondents:  100. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  10 

minutes. 
Estimated  Annual  Burden:  17  hours. 

(d)  Number  of  Respondents:  200,000. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  3 

minutes. 

Estimated  Annual  Burden:  10,000 
hoius. 


Collection  format 


(e)  Number  of  Respondents:  15,000. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  5 

minutes. 

Estimated  Annual  Burden:  1.250 
hours. 

(f)  Number  of  Respondents:  400. 
Frequency  of  Response:  On  Occasion. 
Average  Burden  Per  Response:  5 

minutes. 

Estimated  Annual  Burden:  33  hoiu-s. 

9.  Social  Security  Disability  Report — 
20  CFR  404.1512  B  416.912-0960.  The 
Social  Security  Act  requires  applicants 
to  furnish  medical,  work  history  and 
other  evidence  or  information  to  prove 
they  are  disabled.  The  information  on 
the  Adult  Disability  Report,  together 
with  other  evidence  and  information, 
will  be  used  by  State  Disability 
Determination  Services  (DDS)  to 
develop  medical  evidence,  assess  the 
alleged  disability,  and  make  a 
determination  on  whether  or  not  the 
applicant  is  disabled  under  the  Act. 
DDSs  are  State  agencies  that  make 
disability  determinations  on  behalf  of 
SSA.  In  addition  to  the  traditional  paper 
application,  claimants  for  disability 
benefits  will  have  the  option  to 
complete  the  Disability  Report  through 
the  Internet  (13368)  or  in  an  interview 
format  with  an  SSA  representative  at  an 
SSA  field  office  using  the  Electronic 
Disability  Collect  System  (EDCS).  BoUi 
the  13368  and  EDCS  formats  collect  the 
same  information  as  that  contained  on 
the  paper  SSA-3368,  but  include 
enhancements  to  guide  the  claimant  or 
interviewer  through  the  application 
process.  For  example,  the  13368 
provides  applicants  with  self-help 
screens  and  propagates  certain 
information.  Both  the  i3368  and  EDCS 
applications  will,  when  needed,  collect 
additional  information  on  a  claimant's 
work  history.  In  the  paper-based 
process,  however,  additional  work 
history  information  is  collected  through 
another  form,  the  SSA-3369,  OMB  No. 
0960-0578.  The  respondents  are 
applicants  for  title  II  and  title  XVI 
disability  benefits. 

Type  of  Request:  Revision  of  an  OMB- 
approved  information  collection. 


SSA-3368  (Paper  Form)  

Electronic  Disability  Collection  System  (EDCS) 

13368  (Intemet)  (Hour  burden  varies  between  'Wz  hours  and  3  hours 
based  on  information  required)  


Number  of 
respondents 


2,040,667 
10,000 

66,000 


Frequency 

of 
responses 


Average 

burden  per 

response 

(hours) 


Estimated 
annual 
burden 
(hours) 


2,040.667 
10,000 

165.000 
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Total  e^imated  annual  burden 
2,215.667 

Dated: 
Nicholas  E 

Acting  Repi 

(FR  Doc.  031-20730 

BILLING  cool 


;ust  8,  2003. 
Tagliareni, 
K  >rts  Clearance  Officer. 

Filed  8-14-03:  8:45  am] 

41S1-02-U 


Dated:  August  12.  2003. 

Van  S.  Wunder, 

Deputy  Assistant  Secretary  for  Professional 
and  Cultural  Exchanges,  Acting,  Department 
ofState. 

[FR  Doc.  03-21052  Filed  8-14-03;  8:45  am] 

BtLUNG  CODC  4710-Oe-P 


m/ji 


=    DEPARTMErfT  OF  STATE 


OEPARTR/^ErfT  OF  STATE 

Public  Notice  4449] 

Culturally  iSignificant  Objects  Imported 
for  Exhibif  on  Determinations: 
"Picasso:  The  Cubist  Portraits  of 
Fernanda  Olivier" 

AGENCY:  D(  ipartment  of  State. 
ACTION:  Na  tice. 


Exe<  utive  i 
tlie: 


< 


summary: 

following 
the  authori  ty 
October  19 
2459), 
27,  1978. 
Restructuri  ig 
2681,efse< 
seq.).  Deleft 
October  1 
No.  236  of 
amended. 
No.  257  of 
detennine 
included  in 
Cubist 
imported 
exhibition 
of  cultural 
imported 
with  the 
determine 
of  the  exhiHt 
Gallery  of 
1.2003  until 
2004:  at  the 
Dallas.  Texj  s 
May  9,  200^ 
venues  yet 
national 
Determinatibn 
published  i 


Fort]  aits 
frsm 


foi eigr 
tiat 


i^rt. 


!  JoUce  is  hereby  given  of  the 
c  eterminations:  Pursuant  to 
vested  in  me  by  the  Act  of 
1965  (79  Stat.  985;  22  U.S.C. 
Orderl2047ofMarch 
Foreign  Affairs  Reform  and 
Act  of  1998  (112  Stat. 
22  U.S.C.  6501  note,  et 
ion  of  Authority  No.  234  of 
999,  Delegation  of  Authority 
iDctober  19,  1999,  as 

Delegation  of  Authority 
ilpril  15,  2003. 1  hereby 
t  aat  the  objects  to  be 
the  exhibition  "Picasso:  The 
of  Femande  Olivier," 
abroad  for  temporary 
mthin  the  United  States,  are 
i  ignificance.  The  objects  are 
pursuant  to  loan  agreements 
;n  owners.  I  also 
the  exhibition  or  display 
objects  at  the  National 
from  on  or  about  October 
on  or  about  January  18, 
Nasher  Sculptare  Center  in 
from  February  15,  2004  to 
;  and  at  possible  additional 
be  determined,  is  in  the 

Public  Notice  of  these 
s  is  ordered  to  be 
the  Federal  Register. 


to! 


mti  (rest. 


FOR  FURTHER  INFORMATION  CONTACT:  For 

further  infotmation,  including  a  list  of 
the  exhibit  c  bjects,  contact  Orde  F. 
Kittrie,  Atto  -ney-Adviser,  Office  of  the 
Legal  Advis  sr,  U.S.  Department  of  State, 
(telephone:  '02/401-4779).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW..  Room  700,  Washington. 
DC  20547-0)01. 


[Public  Notice  4447] 

Determination  Pursuant  to  Section  1(b) 
of  Executive  Order  13224  Relating  to 
the  Mujahedin-e  Khalq  (MEK) 

Acting  under  the  authority  of  section 
1(b)  of  Executive  Order  13224  of 
September  23,  2001,  as  amended  by 
Executive  Order  13286  of  July  2,  2002. 
and  Executive  Order  13284  of  January 
23.  2003.  and  in  consultation  with  the 
Secretary  of  the  Treasiuy.  the  Attorney 
General,  and  the  Secretary  of  Homeland 
Security.  I  hereby  determine  that  the 
MEK  uses  or  has  used  as  aliases  the 
names  "National  Council  of  Resistance" 
("NCR"),  and  "National  Council  of 
Resistance  of  Iran  *  ("NCRI").  I  hereby 
amend  the  October  31.  2001, 
designation  of  the  Mujahedin-e  Khalq 
(MEK  and  other  aliases)  to  add  the 
following  names  as  aliases  of  MEK: 

"National  Coimcil  of  Resistance" 
("NCR")  (including  its  U.S. 
representative  office  and  all  other 
offices  worldwide);  and 

"National  Council  of  Resistance  of  Iran" 
("NCRI")  (including  its  U.S. 
representative  office  and  all  other 
offices  worldwide). 

I  also  hereby  clarify  that  the  October 
31.  2001  designation  of  the  People's 
Mujahedin  Organization  of  Iran,  a.k.a. 
PMOI.  as  aliases  of  the  MEK  includes  its 
U.S.  representative  office  and  all  other 
offices  worldwide. 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneously,"  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States,  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 


Dated:  August  9,  2003. 
Colin  L.  Powell, 

Secretary  of  State,  Department  of  State. 
(FR  Doc.  03-20923  Filed  8-13-03;  5  pm] 

BILUNG  CODE  4710-10-P 

DEPARTMENT  OF  STATE 

[Public  Notice  4444] 

Bureau  of  Democracy,  Human  Rights 
and  Labor  Request  for  Grant 
Proposals:  Human  Rights  and 
Democratization  Initiatives  in  Sub- 
Saharan  Africa 

summary:  The  Office  for  the  Promotion 
of  Human  Rights  and  Democracy  of  the 
Bureau  of  Democracy.  Human  Rights 
and  Labor  (DRL/PHD)  announces  an 
open  competition  for  assistance  awards. 
Organizations  may  submit  grant 
proposals  that  address  programs  and 
activities  that  foster  democracy,  himaan 
rights,  press  freedoms,  and  the  rule  of 
law  in  Sub-Saharan  Africa. 

Awards  are  contingent  upon  the 
availability  of  Fiscal  Year  2003  funds. 
The  Biu-eau  anticipates  awarding 
between  2-4  grants  in  amoimts  of 
$250,00O-$500,000. 

Background:  The  Human  Rights  and 
Democracy  Fund  (HRDF)  supports 
innovative,  cutting-edge  programs 
which  uphold  democratic  principles, 
support  and  strengthen  democratic 
institutions,  promote  human  rights,  and 
build  civil  society  in  countries  and 
regions  of  the  world  that  are  geo- 
strategically  important  to  the  U.S.  HRDF 
fimds  projects  that  have  an  immediate 
impact  but  that  have  potential  for 
continued  funding  beyond  HRDF 
resources.  HRDF  projects  must  not 
duplicate  or  simply  add  to  efforts  by 
other  entities. 

SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Democracy  Human  Rights  and 
Labor  has  identified  the  following  issues 
and  countries  as  priorities. 

1.  Support  independent  media  and 
access  to  information.  Inform 
population  of  legal  rights  and 
responsibilities.  Enhance  public 
awareness  of  human  rights,  democratic 
processes,  through  print,  radio, 
television  and  the  Internet.  Support  and 
advocate  freedom  of  the  press, 
encourage  greater  social  responsibility 
in  reporting,  and  protect  journalists. 
(Countries:  Angola,  Burundi,  Cote 
d'lvoire,  Equatorial  Guinea,  Eritrea, 
Mozambique.  Nigeria.  Sudan. 
Swaziland,  Tanzania,  and  Zimbabwe) 

2.  Judicial  reform  to  strengthen  rule  of 
law  and  reinforce  mechanisms  to  ensure 
accountability  for  human  rights  abuses. 
(Countries:  Angola,  Cameroon, 
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Equatorial  Guinea,  Kenya,  Mozambique, 
Nigeria,  Rwanda,  Sudan,  Uganda  and 
Zimbabwe) 

3.  Develop  and  implement  long  and 
short-term  strategies  for  ensuring  free 
£uid  fair  elections;  strengthen  political 
parties,  establish  and  support  the  work 
of  independent  electoral  commissions 
and  develop  campaign  training  and 
overall  support  for  political  pluralism. 
(Countries:  Angola,  Cameroon,  Cote 
d'lvoire.  Equatorial  Guinea,  Gabon, 
Malawi,  Nigeria,  Tanzania  and  Uganda) 

4.  Support,  strengthen  and  enhance 
civil  society's  capacity  to  advocate, 
monitor,  develop  or  support  human 
rights  rule  of  law,  and  the  democratic 
process,  good  governance  or  conflict 
resolution  through  innovative 
campaigns  (Angola,  Burundi,  Cameroon, 
Equatorial  Guinea,  Eritrea,  Ethiopia. 
Guinea,  Mauritania,  Mozambique, 
Nigeria,  Rwanda,  Sudan,  Swaziland, 
Tanzania  and  Uganda) 

5.  Increase  national  reconciliation  in 
post-war  countries  through  strengthened 
civil  society  and  political  institutions. 
(Angola,  Burundi,  Cote  d'lvoire, 
Rwanda,  Sierra  Leone  and  Sudan) 

6.  Sensitize  men  and  women  to  the 
destructive  and  debilitating  nature  of 
female  genital  mutilation.  (West  Africa) 

Project  Criteria: 

•  Project  implementation  should 
begin  no  earlier  than  March  2004. 

•  Projects  should  not  exceed  two 
years  in  duration.  Shorter  projects  vdth 
more  immediate  outcomes  may  receive 
preference. 

•  Project  activity  should  take  place  in 
Sub-Saharan  Africa.  U.S-based  or 
exchange  projects  are  strongly 
discouraged. 

•  Projects  that  have  a  strong  academic 
or  research  focus  will  not  be  highly 
considered.  DRL  will  not  fund  heaJth, 
technology,  environmental,  or  scientific 
projects  unless  they  have  an  explicit 
democracy,  human  rights,  or  rule  of  law 
component.  Conferences  likewise  will 
not  be  highly  considered. 

•  Projects  should  include  a  follow-on 
plan  that  extends  beyond  the  grant 
period  ensuring  that  Bureau-supported 
programs  are  not  isolated  events. 

In  order  to  avoid  the  duplication  of 
activities  and  programs,  proposals 
should  also  indicate  knowledge  of 
similar  projects  being  conducted  in  the 
region  and  how  the  submitted  proposal 
will  complement  them. 

Applicant/Organization  Criteria: 
Organizations  applying  for  a  grant 
should  meet  the  following  criteria: 

•  Be  a  U.S.  non-profit  organization 
meeting  the  provisions  described  in 
Internal  Revenue  Code  section  26  U.S.C. 
501(c)(3).  Applicants  must  submit  proof 


of  its  non-profit  status  in  the  application 
at  the  time  of  submission. 

•  Have  demonstrated  experience 
administering  successful  projects  in  the 
region  in  which  it  is  proposing  to 
administer  a  project. 

•  Have  existing,  or  the  capacity  to 
develop,  active  partnerships  with  in- 
coimtry  organization(s). 

Note:  Organizations  are  welcome  to  submit 
more  than  one  proposal,  but  should  know 
that  DRL  wishes  to  reach  out  to  as  many 
different  organizations  as  possible  with  its 
limited  funds. 

Budget  Guidelines:  Please  refer  to  the 
Proposal  Submission  Instructions  (PSI) 
for  complete  budget  guidelines  and 
formatting  instructions. 

Deadline  for  Proposals:  All  proposals 
must  be  received  at  the  Bureau  of 
Democracy,  Human  Rights  and  Labor  by 
5  p.m.  Eastern  Standard  Time  (EST)  on 
Tuesday,  September  16,  2003.  Please 
refer  to  the  PSI  for  specific  delivery 
instructions. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
PSI.  Eligible  proposals  will  be  subject  to 
compliance  with  Federal  and  Bvu-eau 
regulations  and  guidelines  and 
forwarded  to  Bureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements. 

Review  Criteria 

Eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  Fiuther 
explanation  of  these  criteria  is  included 
in  the  PSI.  These  criteria  are  not  rank- 
ordered  and  all  carry  equal  weight  in 
the  proposal  evaluation:  quality  of  the 
program  idea;  program  planning  and 
ability  to  achieve  program  objectives; 
multiplier  effect/impact;  institution's 
record/ability/capacity;  cost- 
effectiveness. 

Some  grants  may  be  awarded  under 
the  aegis  of  the  Father  John  Kaiser 
Memorial  Fund  which  endeavors  to 
advance  the  work  and  values  of  Father 
John  Kaiser  with  respect  to  solving 
ethnic  conflict  and  promoting 
government  accountability  and  respect 
for  human  rights. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  for  the  Promotion  of  Hiunan 
Rights  and  Democracy  of  the  Biu^au  of 
Democracy,  Human  Rights  and  Labor 
(DRL/PHD).  Please  specify  Karen 


Gilbride  202-647-1458  on  all  inquiries 
and  correspondence. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed.  Bureau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
via  Internet:  The  Solicitation  Package 
includes  this  RFP  plus  the  Proposal 
Submission  Instructions  (PSI)  which 
contains  detailed  award  criteria,  specific 
budget  instructions,  and  standard 
guidelines  for  proposal  preparation.  The 
entire  RFP  and  PSI  may  be  dowmloaded 
from  the  HRDF  section  on  the  Bureau's 
Web  site  at  http://www.state.gOv/g/drl/. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Bureau  representative. 
Explanatory  information  provided  by 
the  Bureau  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements.  Final  technical 
authority  for  assistance  awards  resides 
with  the  Office  of  Acquisition 
Management's  Grants  Officer. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bvu^au  procedures. 

Dated:  August  5,  2003. 
E.  Michael  Southwick, 
Assistant  Secretary  for  Democracy  (Acting), 
Human  Rights  Labor.  Department  of  State. 
[FR  Doc.  03-20936  Filed  8-14-03;  8:45  am] 
BILUNG  COOE  4710-18-P 


DEPARTMENT  OF  STATE 
[Public  Notice  4445] 

Bureau  of  Democracy,  Human  Rights 
and  Labor  Request  for  Grant 
Proposals:  Human  Rights  and 
Democratization  Initiatives  in  the 
Western  Hemisphere 

SUMMARY:  The  Office  for  the  Promotion 
of  Human  Rights  and  Democracy  of  the 
Bureau  of  Democracy,  Human  Rights 
and  Labor  (DRL/PHD)  announces  an 
open  competition  for  assistance  awards. 
Organizations  may  submit  grant 
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proposals  that  address  programs  and 
activities  that  foster  democracy,  himian 
rights,  press  freedoms,  and  the  rule  of 
.  law  in  the  Western  Hemisphere. 
Awards  »re  contingent  upon  the 
avaiiabilitV  of  Fiscal  Year  2003  funds. 
The  Buream  anticipates  awarding 
between  244  grants  in  amoiuits  of 
$250,000-^500.000. 

Background 

The  Human  Rights  and  Democracy 
Fund  (HREIF)  supports  innovative, 
cutting-ed^  programs  which  uphold 
democraticlprinciples.  support  and 
strengthen  democratic  institutions, 
promote  hiiman  rights,  and  build  civil 
society  in  cpimtries  and  regions  of  the 
world  that  are  geo-strategically 
important  tb  the  U.S.  HRDF  funds 
projects  that  have  an  immediate  impact 
but  that  have  potential  for  continued 
funding  be^jond  HRDF  resources.  HRDF 
projects  must  not  duplicate  or  simply 
add  to  efforts  by  other  entities. 

Additional  tnfonnation 

The  Burei  lu  of  Democracy  Human 
Rights  and  I  -abor  has  identified  the 
following  is  sues  and  countries  as 
priorities. 

1.  Suppoi  t  to  civil  society  and 
democratic  nstitutions,  including 
advocacy  graups  for  human  rights  and 
the  protecti(m  of  vulnerable 
populations  (Priority  Countries: 
Bolivia.  Coli  )mbia,  Cuba,  Ecuador, 
Guatemala,  laiti,  Peru.  Venezuela) 

2.  Promotion  of  an  unrestricted, 
unbiased  and  responsible  press  and 
protection  o  '  freedom  of  the  press, 
especially  ii  regard  to  use  of  threats, 
intimidation  and  defamation  suits  to 
control  the  r  ledia  and  stifle 
investigatioi  is  into  official  corruption, 
incompetent  :e  and  abuse.  Support  to 
enhance  put  lie  awareness  of  human 
rights  issues  and  broaden  civic 
education,  ii  icluding  identification  of 
and  debate  o  q  democratic  values  and 
processes  though  print,  radio, 
television  an  d  the  Internet.  (Priority 
Countries:  B(  )livia.  Colombia.  Cuba.  El 
Salvador.  Gu  atemala.  Haiti.  Honduras, 
Nicaragua,  P  mama,  Peru.  Venezuela) 

3.  Promotion  of  labor  rights  and 
protections,  )articularly  in  connection 
with  trade  aj  reements.  and  especially  in 
non-democr<  tic  or  transitional  regimes 
and  countrie  >  suffering  from  civil 
conflict.  (Pri(  »rity  Countries:  Bolivia, 
Colombia,  Ci  ba,  Ecuador,  El  Salvador, 
Guatemala.  1  aiti,  Honduras,  Nicaragua, 
Panama,  Peni,  Venezuela) 

4.  Reconci  iation,  including  support 
for  human  ri|  ;hts  investigations  of 
abuses  durin  ;  military  dictatorship  and 
other  non-de  nocratic  governments. 
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(Priority  Coimtries:  Argentina, 
Guatemala,  Paraguay,  Peru,  Venezuela) 
5.  Political  party  building,  including 
'  support  to  democratic  institutions  and 
promotion  of  minority  and  indigenous 
population  inclusion  and  representation 
in  political  processes.  (Priority 
Countries:  Argentina,  Bolivia,  Colombia, 
Ecuador,  El  Salvador,  Guatemala, 
Mexico,  Nicaragua,  Peru,  Venezuela) 

Project  Criteria 

•  Project  implementation  should 
begin  no  earlier  than  March  2004. 

•  Projects  should  not  exceed  two 
years  in  duration.  Shorter  projects  with 
more  immediate  outcomes  may  receive 
preference. 

•  Project  activity  should  take  place 
abroad.  U.S-based  or  exchange  projects 
are  strongly  discouraged. 

•  Projects  that  have  a  strong  academic 
or  research  focus  wUl  not  be  highly 
considered.  DRL  will  not  fund  health, 
technology,  environmental,  or  scientific 
projects  unless  they  have  an  explicit 
democracy,  human  rights,  or  rule  of  law 
component.  Conferences  likewise  will 
not  be  highly  considered. 

•  Projects  should  include  a  follow-on 
plan  that  extends  beyond  the  grant 
period  ensuring  that  Bureau-supported 
programs  are  not  isolated  events. 

In  order  to  avoid  the  duplication  of 
activities  and  programs,  proposals 
should  also  indicate  knowledge  of 
similar  projects  being  conducted  in  the 
region  and  how  the  submitted  proposal 
will  complement  them. 

Applicant/Organization  Criteria 

Organizations  applying  for  a  grant 
should  meet  the  following  criteria: 

•  Be  a  U.S.  non-profit  organization 
meeting  the  provisions  described  in 
Internal  Revenue  Code  section  26  U.S.C. 
501(c)(3).  Applicants  must  submit  proof 
of  its  non-profit  status  in  the  application 
at  the  time  of  submission. 

•  Have  demonstrated  experience 
administering  successful  projects  in  the 
region  in  which  it  is  proposing  to 
administer  a  project. 

•  Have  existing,  or  the  capacity  to 
develop,  active  partnerships  with  in- 
coimtry  organization(s). 

Note:  Organizations  are  welcome  to  submit 
more  than  one  proposal,  but  should  know 
that  DRL  wishes  to  reach  out  to  as  many 
different  organizations  as  possible  with  its 
limited  funds. 


Budget  Guidelines 

Please  refer  to  the  Proposal 
Submission  Instructions  (PSI)  for 
complete  budget  guidelines  juid 
formatting  instructions. 


Deadline  for  Proposals 

All  proposals  must  be  received  at  the 
Bureau  of  Democracy,  Human  Rights 
and  Labor  by  5  p.m.  Eastern  Standard 
Time  (EST)  on  Wednesday.  September 
17,  2003.  Please  refer  to  the  PSI  for 
specific  delivery  instructions. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  eligibility.  Proposals  will  be  deemed 
ineligible  if  they  do  not  fully  adhere  to 
the  guidelines  stated  herein  and  in  the 
PSI.  Eligible  proposals  will  be  subject  to 
compliance  with  Federal  and  Biu«au 
regulations  and  guidelines  and 
forwarded  to  Biu^au  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements. 

Review  Criteria 

Eligible  applications  will  be 
competitively  reviewed  according  to  the 
criteria  stated  below.  Fiulher 
explanation  of  these  criteria  is  included 
in  the  PSI.  These  criteria  are  not  rank- 
ordered  and  all  carry  equal  weight  in 
the  proposal  evaluation:  quality  of  the 
program  idea;  program  planning  and 
ability  to  achieve  program  objectives; 
multiplier  effect/impact;  institution's 
record/ability/capacity;  cost- 
effectiveness. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  for  the  Promotion  of  Human 
Rights  and  Democracy  of  the  Biu-eau  of 
Democracy,  Hiunan  Rights  and  Labor 
(DRL/PHD).  Please  specify  Cathy  Stump 
(202)  647-3322  on  all  inquiries  and 
correspondence. 

Please  read  the  complete  Federal 
Register  aimoimcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFP  deadline  has  passed,  Biueau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package 
Via  Internet 

The  Solicitation  Package  includes  this 
RFP  plus  the  Proposal  Submission 
Instructions  (PSI)  which  contains 
detailed  award  criteria,  specific  budget 
instructions,  and  standard  guidelines  for 
proposal  preparation.  The  entire  RFP 
and  PSI  may  be  downloaded  from  the 
HRDF  section  on  the  Bureau's  Web  site 
at  http://www.state.gOv/g/drl/. 

Notice 

The  terms  and  conditions  published 
in  this  RFP  are  binding  and  may  not  be 
modified  by  any  Biueau  representative. 
Explanatory  information  provided  by 


the  Biu«au  that  contradicts  published 
language  will  not  be  binding.  Issuance 
of  the  RFP  does  not  constitute  an  award 
commitment  on  the  part  of  the 
Government.  The  Bureau  reserves  the 
right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements.  Final  technical 
authority  for  assistance  awards  resides 
with  the  Office  of  Acquisition 
Management's  Grants  Officer. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procediu«s. 

Dated:  August  11,  2003. 
Lome  W.  Craner, 

Assistant  Secretary  for  Democracy,  Human 
Rights  and  Labor,  Department  of  State. 
[FR  Doc.  03-20937  Filed  8-14-03;  8:45  am] 

BILLING  CODE  4710-18-^ 


DEPARTMENT  OF  STATE 

[Public  Notice  4448] 

Determination  Pursuant  to  Section 
2(bK2)  of  the  IMigration  and  Refugee 
Assistance  Act  of  1962,  as  Amended 

Pursuant  to  section  2(b)(2)  of  the 
.  Migration  and  Refugee  Assistance  Act  of 
1962,  as  amended,  22  U.S.C.  2601(b)(2), 
and  the  functions  and  authorities 
delegated  to  the  Secretary  of  State,  or 
his  or  her  delegate,  by  Presidential 
Determination  99-6  of  November  30, 
1998,  and  subsequently  re-delegated  to 
me  by  Delegation  of  Authority  of 
January  5,  1999, 1  hereby  designate 
refugees  and  conflict  victims  in  Liberia 
as  qualifying  for  assistance  under 
Section  2(b)(2)  of  that  Act,  and 
determine  that  such  assistance  will 
contribute  to  the  foreign  policy  interests 
of  the  United  States. 

This  determination  shall  be 
transmitted  to  the  President  and 
published  in  the  Federal  Register. 

Dated:  August  8,  2003. 
Arthur  E.  Dewey, 

Assistant  Secretary  of  State,  Bureau  of 
Population,  Refugees,  and  Migration. 
[FR  Doc.  03-20938  Filed  8-14-03;  8:45  am] 
BILUNG  CODE  4710-3»-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  ttte  Weeit  Ending  August  1 ,  2003 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2003-15803. 

Date  Filed:  July  2S,  2003. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  1075  dated  29 
July  2003  Composite  Expedited 
Resolution  002f  rl-r5  hitended  effective 
date:  October  1,2003. 

Andrea  M.  Jenkins, 

Program  Manager,  Docket  Operations, 

Federal  Register  Liaison . 

[FR  Doc.  03-20931  Filed  8-14-03;  8:45  am] 

BILLING  CODE  491 0-a2-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  ttie  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  RIed 
Under  Suk}part  B  (Formerly  Subpart  Q) 
During  the  Week  Ending  August  1, 
2003 

The  following  Applicadons  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regtilations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  on  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procediu«s  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number.  OST-1995-545. 

Date  Filed:  July  30,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  August  20,  2003. 

Description:  Application  of  Delta  Air 
Lines,  Inc.,  pvusuant  to  49  U.S.C. 
Sections  41102,  41108  and  subpart  B, 
requesting  renewal  of  its  certificate  of 
public  convenience  and  necessity  to 
engage  in  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail  between  Atlanta.  GA,  and  Caracas, 
Venezuela. 


Docket  Number:  OST-2003-15821. 

Date  Filed:  July  31,  2003 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify  ■ 
Scope:  August  21,  2003. 

Description:  Application  of 
TransAtlantic  Airlines  Limited, 
piusuant  to  49  U.S.C.  Section  41301,  et 
seq.,  and  subpart  B,  requesting  a  foreign 
air  carrier  permit  authorizing  it  to 
engage  in  scheduled  and  charter  foreign 
air  transportation  of  persons,  property, 
and  mail  between  Sierra  Leone  and  the 
United  States. 

Docket  Number:  OST-1997-3177. 

Date  Filed:  August  1,  2003. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  August  22.  2003. 

Description:  Application  of  Northwest 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
section  41101  and  subpart  B,  requesting 
renewal  of  Segment  1  of  its  Route  378 
certificate  of  public  convenience  and 
necessity,  and  to  integrate  this 
certificate  authority  with  all  of 
Northwest's  existing  certificate  and 
exemption  authority  to  the  extent 
consistent  with  U.S.  bilateral 
agreements  and  DOT  policy. 

Andrea  M.  )enkins. 

Program  Manager,  Docket  Operations. 

Federal  Register  Liaison. 

[FR  Doc.  03-20930  Filed  8-14-03;  8:45  am] 

BajJNG  CODE  491fr-«2-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

[Docket  No.  OST-2003-15794J 

Motor  Carrier  Rnancial  Information 
Reporting  Requirements — Request  for 
Public  Comments 

agency:  Office  of  the  Secretary  (OST), 

DOT. 

ACTION:  Request  for  Pubhc  Conunents. 

SUMMARY:  DOT  has  received  a  petition 
from  the  Truck!  oad  Carriers  Association 
(TCA),  requesting  that  DOT  grant  a 
general  exemption  to  all  motor  carriers 
of  property  that  are  required  to  file 
financial  reports  with  DOT's  Bureau  of 
Transportation  Statistics  (BTS).  The 
petition  also  requests  that  EKDT  docket 
the  petition  and  request  public 
comments.  DOT  is  seeking  public 
comments  on  the  merits  of  the  TCA 
petition. 

DATES:  Comments  must  be  received  by 
October  14,  2003. 

ADDRESSES:  You  may  submit  comments 
(identified  by  DMS  Docket  Number 
OST-2003-15794]  through  the 
following  methods: 
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•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
conunents  i  »n  the  EHDT  electronic  docket 
site. 

•  Fax.  1-202-493-2251. 

•  Mail:  D  ocket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Sufeet,  SW.,  Nassif  Building, 
Room  PL-4  Jl,  Washington,  DC  20590- 
001. 

•  Hand  L  ^livery:  Room  PL-401  on 
the  plaza  le  ie\  of  the  Nassif  Building, 
400 

•  SeventliStreet.SW.,  Washington, 
DO,  between  9  a.m.  and  5  p.m.,  Monday 
through  Fri(  lay,  except  Federal 
Holidays. 

•  Federal  Rulemaking  Portal:  Go  to 
http://www.  regulations.gov.  Follow  the 
online  instri  ictions  for  submitting 
comments. 

Instructio  is:  All  submissions  must 
include  the  igency  name  and  docket 
number.  Noi  e  that  all  comments 
received  will  be  posted  without  change 
to  http://dmi.dot.gov,  including  any 
personal  inf  )rmation  provided.  You 
should  kno\<r  that  anyone  is  able  to 
search  the  electronic  form  of  all 
conunents  received  into  any  of  our 
dockets  by  tie  name  of  the  individual 
submitting  the  conunent  (or  signing  the 
comment,  if  jsubmitted  on  behalf  of  an 
association,  business,  labor  union,  etc.). 
You  may  re\*ew  DOT's  complete 
Privacy  Act  Statement  in  the  Federal 
Register  published  on  April  11,  2000 
(Voliune  65,  Klumber  70;  Pages  19477- 
78)  or  you  m  ly  visit  http://dms.dot.gov 

Docket:  Fa  r  access  to  the  docket  to 
read  backgro  ind  documents  or 
comments,  go  to  http://dms.dot.gov  at 
any  time  or  t )  Room  PL-401  on  the 
plaza  level  of  the  Nassif  Building,  400 
Seventh  Streit,  SW.,  Washington,  DC, 
between  9  a.Ai.  and  5  p.m.,  Monday 
through  Fridiy,  except  Federal  holidays. 
FOR  FURTHER  ^FORMATION  CONTACT: 
Thomas  M.  McNamara,  Office  of 
Transportatic  n  Policy  Development, 
Department  c  f  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC, 
20590-0001,1202)  366-^462; 
thomas.mcnc  mara@ost.dot.gov. 

supplementa|»y  information:  TCA  is  a 

national  tradi  association  with 
approximate!  y  500  motor  carrier 
members  pro  ading  intercity  truck 
transportatioi  i  for  a  variety  of 
commercial,  industrial,  and  consumer 
products,  prii  aarily  in  full  trailer-load 
quantities.  (S  fe  TCA  Petition,  Page  2.)  In 
its  petition,  m  hich  we  have  included  in 
the  docket,  Ti  :a  requests  that  DOT  use 
its  general  exi  tmption  authority  (see  49 
U.S.C.  13541)  to  exempt  all  motor 
carriers  of  pre  perty  from  the  mandatory 
financial  repc  rting  requirements 


contained  in  49  U.S.C.  14123.  (See  also 
49  CFR  part  1420.)  According  to  TCA. 
DOT  should  grant  this  regulatory  relief 
because  BTS  "has  made  it  abundantly 
clear  that  it  will  not  exercise  its  own 
delegated  authority  to  grant  exemptions 
under  subsection  14123(c)  from  either 
the  filing  or  the  public  release  of  motor 
carrier  reports."  (See  TCA  Petition.  Page 
2.) 

The  Interstate  Commerce  Commission 
(ICC)  collected  financial  data  from 
regulated  motor  carriers  from  the  1930s 
until  the  end  of  1995,  when  the  ICC  was 
abolished  and  data  collection  was 
transferred  to  DOT.  (See  49  U.S.C. 
11145  and  implementing  regulations  at 
49  CFR  part  1420.)  Between  1978  and 
1994,  the  ICC  reduced  the  reporting 
requirements  by  shortening  report  forms 
and  easing  record  retention 
requirements.  These  changes  followed 
the  shift  in  the  ICC's  focus  from  close 
economic  regulation  of  the  motor  carrier 
industry  to  broad  industry  oversight. 

Upon  transfer  of  the  program  and  an 
additional  program  review,  BTS  further 
reduced  the  carriers'  reporting  burden 
(see  64  FR  13916,  13918;  March  23, 
1999).  Ciureutly,  for  common  and 
contract  motor  carriers  of  property,  the 
BTS  regulations  create  three  carrier 
classes  based  on  revenue:  Class  I,  with 
aimual  operating  revenues  of  $10 
million  or  more,  file  the  annual  report 
(Form  M)  and  quarterly  reports  (Form 
QFR);  Class  II,  with  annual  operating 
revenues  of  between  $3  million  and  $10 
million,  file  only  the  annual  report 
(Form  M);  and  Class  III,  with  annual 
operating  revenues  of  less  than  $3 
million,  are  exempt  from  any  filing 
requirements. 

The  reporting  forms  require  the  motor 
carriers  to  provide  certain  financial 
information  (see  49  U.S.C.  14123(a')(l)): 
"at  a  minimxun,  such  reports  shall 
include  balance  sheets  and  income 
statements." 

Unless  a  motor  carrier  requests  an 
exemption  from  filing  or  from  public 
release,  the  information  is  made 
publicly  available.  (See  49  U.S.C. 
14123(c)(1)  and  (2)  and  the 
implementing  regulations  at  49  CFR 
1420.8  and  1420.9.)  BTS  grants  an 
exemption  from  filing  to  an  individual 
carrier  that  shows  that  "an  exemption  is 
required  to  avoid  competitive  harm  and 
preserve  confidential  business 
information  that  is  not  otherwise 
publicly  available."  (See  49  U.S.C. 
14123(c)(1).)  The  carrier  must  submit  a 
written  request  containing  sufficient 
supporting  documentation,  before  BTS 
will  consider  a  proposed  exemption. 

BTS  grants  an  exemption  from  public 
release  upon  a  showing  that  the  carrier 
is  not  a  publicly-held  corporation  or  not 


subject  to  financial  reporting 
requirements  of  the  Securities  and 
Exchange  Commission,  and  that  the 
exemption  is  necessary  to  avoid 
substantial  competitive  harm  and  to 
avoid  the  disclosure  of  information  that 
qualifies  as  a  trade  secret  or  privileged 
or  confidential  information  imder  5 
U.S.C.  552(b)(4)  (the  fourth  exemption 
of  the  Freedom  of  Information  Act). 
Again,  the  carrier  must  submit  a  written 
request  containing  supporting 
information. 

The  statutory  standards  for  issuing  an 
"exemption  from  filing"  and  an 
"exemption  from  public  release"  are 
very  similar.  However,  the  TCA  states 
"BTS  disregarded  the  Congressional 
intent  by  making  exemptions  from 
reporting  or  public  release  available 
only  in  Uieory,  while  denying  them  in  . 
fact."  (TCA  Petition,  Page  5.)  In 
addition,  the  TCA  argues,  "any  benefits 
of  the  reporting  scheme  are  far 
outweighed  by  its  burdens"  (TCA 
Petition,  Page  4),  and  it  urges  the 
Department  to  exempt  all  motor  carriers 
of  property  from  the  requfrement  to  file 
these  financial  reports. 

Request  for  Public  Comments 

We  are  issuing  this  invitation  for 
comments  on  the  TCA  petition  and 
views  on  whether  DOT's  motor  carrier 
financial  reporting  requirements  should 
be  retained,  amended,  supplemented, 
replaced,  or  removed,  including  the 
selected  forms  and  reports  involved . 
with  the  requirement.  We  are  posing  a 
series  of  questions  in  the  hope  that 
public  comments  will  address  several 
issues  in  particular: 

(1)  Do  you  use  DOT's  motor  carrier 
financial  information  and,  if  so,  how  do 
you  use  it? 

(2)  Should  the  criteria  used  to  •    , 
evaluate  whether  a  carrier  has 
demonstrated  that  it  will  suffer 
competitive  harm  by  release  of  its 
financial  information  be  changed?  (The 
criteria  used  by  BTS  are  those  in 
Exemption  4  of  the  Freedom  of 
Information  Act,  5  U.S.C.  552(b)(4):  the 
information  is  conunercial  or  financial 
and  received  from  a  soiux:e  outside  the 
Government,  and  its  disclosing  would 
likely  lead  to  significant  competitive 
harm  to  the  supplier  of  the  information 
or  make  it  harder  for  the  Government  to 
obtain  similar  information  in  the 
future.) 

(3)  Should  DOT  change  the  reporting 
thresholds  for  Class  I  and  II  carriers  of 
property  and,  if  so,  what  level  of  annual 
operating  revenues  should  be  used? 
(Raising  the  reporting  thresholds  would 
reduce  the  number  of  carriers  required 
to  report,  while  lowering  the  thresholds 
would  increase  the  number  of  carriers.) 
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(4)  Should  DOT  continue  to  require 
Class  I  carriers  of  property  to  submit 
quarterly  reports  (Form  QFR)? 

(5)  Should  DOT  eliminate  or  add 
specific  line  items  in  the  annual  report 
(Form  M)  and,  if  so,  which  specific  line 
items  should  be  eliminated/added? 

(6)  If  your  company  is  subject  to  the 
current  Form  M  reporting  requirements, 
what  is  the  aimual  cost  for  your 
company  to  comply  with  those 
requirements?  Please  explain,  in  detail, 
how  you  calculated  this  total  cost. 

Issued  in  Washington,  DC  on  August  12, 
2003. 

Emil  Frankel, 

Assistant  Secretary  for  Transportation  Policy. 
[FR  Doc.  03-20932  Filed  8-14-03;  8:45  am) 

BILLING  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Adfnirttotration 

[FMCSA  Docket  No.  FMCSA-2003-15268] 

Qualtflcatton  of  Drivers;  Exemption 
Applications;  Vision 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  final  disposition. 

summary:  The  FMCSA  annoimces  its 
decision  to  exempt  35  individuals  from 
the  vision  requirement  in  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs).  The  exemptions  will  enable 
these  individuals  to  qualify  as  drivers  of 
conunercial  motor  vehicles  (CMVs)  in 
interstate  commerce  without  meeting 
the  vision  standard  prescribed  in  49 
CFR391.41(b)(10). 
DATES:  August  15,  2003. 
ADDRESSES:  You  may  submit  comments 
identified  by  DOT  DMS  Docket  Niunber 
FMCSA-2003-15268  by  any  of  the 
following  methods: 

•  Web  site:  http://dms.dot.gov. 
Follow  the  instructions  for  submitting 
comments  on  the  DOT  electronic  docket 

site. 

•  Fox; 1-202-493-2251. 

•  Mail:  Docket  Management  Facility; 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Nassif  Building, 
Room  PL-401,  Washington.  DC  20590- 
0001. 

•  Hand  Delivery:  Room  Pl-401  on  the 
plaza  level  of  the  Nassif  Building,  400 
Seventh  Street,  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal 
Holidays. 

•  Federal  eRulemaking  Portal:  Go  to 
http://www.regulations.gov.  Follow  the 
on-line  instructions  for  submitting 
conunents. 


Instructions:  All  submissions  must 
include  the  agency  name  and  docket 
ntunber  for  this  notice.  For  detailed 
instructions  on  submitting  comments 
and  additional  information  on  the 
rulemaking  process,  see  the  Public 
Participation  heading  of  the 
Supplementary  Information  section  of 
this  document.  Note  that  all  comments 
received  will  be  posted  witnout  change 
to  http://dms.dot.gov,  including  any 
personal  information  provided.  Please 
see  the  Privacy  Act  heading  under 
Regulatory  Notices. 

Docket:  For  access  to  the  docket  to 
read  background  documents  or 
comments  received,  go  to  http:// 
dms.dot.gov  at  any  time  or  to  Room  PL- 
401  on  the  plaza  level  of  the  Nassif 
Building.  400  Seventh  Street,  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590-0001. 
Office  hours  are  from  7:45  a.m.  to  4:15 
p.m.,  e.t,  Monday  through  Friday, 
except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation:  The  DMS  is 
available  24  hours  each  day,  365  days 
each  year.  You  can  get  electronic 
submission  and  retrieval  help 
guidelines  luider  the  "help"  section  of 
the  DMS  Web  site.  If  you  want  us  to 
notify  you  that  we  received  your 
comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Privacy  Act:  Anyone  is  able  to  search 
the  electronic  form  of  all  conunents 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
conunent  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Department  of 
Transportation's  complete  Privacy  Act 
Statement  in  the  Federal  Register 
pubhshed  on  April  11,  2000  (Voliune 
65,  Niunber  70;  Pages  19477-78)  or  you 
may  visit  http://dms.dot.gov. 

Background 

On  June  23,  2003,  the  FMCSA 
published  a  Notice  of  its  receipt  of 
applications  from  36  individuals,  and 
requested  comments  from  the  public  (68 
FR  37197).  The  36  individuals 
oetitioned  the  FMCSA  for  exemptions 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10),  which  applies  to  drivers 


of  CMVs  in  interstate  commerce.  They 
are:  Gene  E.  Adams,  Morris  R.  Beebe, 
William  V.  Beekler,  Jerry  W.  Branning, 
Dennis  R.  Burda,  James  A.  Busbin,  Jr., 
Domenic  J.  Carassai,  Theodore  W.  Cozat, 
Todd  L.  Dewey,  John  F.  Dougherty,  Fred 
W.  Duran,  Paul  J.  Edwards,  Sr.,  William 
R.  Evridge,  Kenneth  J.  Fisk,  Leslie  W. 
Good,  Michael  E.  Grens,  Rodney  P. 
Hains,  Bruce  E.  Hemmer,  Steven  P. 
Holden,  Russell  R.  Inlow,  Christopher 
G.  Jarvela,  Henry  Joiner,  Darrell  D. 
Kropf,  Brad  L.  Mathna,  William  G. 
McClam,  Vincent  P.  Miller,  Warren  J. 
Nyland,  Dennis  M.  Prevas,  Terry  B. 
Pritchett,  Greg  L.  Riles,  Dwayne  L. 
Sandlin,  Jon  D.  Schwengel,  Steven  R. 
Smith,  Calvin  D.  Tomlinson,  Mona  J. 
van  Krieken,  and  Paul  S.  Yocum. 

Under  49  U.S.C.  31315  and  31136(e). 
the  F'MCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  Accordingly,  the  FMCSA  has 
evaluated  the  36  applications  on  their 
merits  and  made  a  determination  to 
grant  the  exemptions  to  35  of  them.  The 
conunent  period  closed  on  July  23, 
2003.  One  comment  was  received,  and 
its  contents  were  carefully  considered 
by  the  FMCSA  in  reaching  the  final 
decision  to  grant  the  exemptions. 

The  FMCSA  has. not  maae  a  decision 
on  the  application  of  Dwayne  L. 
Sandlin.  Subsequent  to  the  publication 
of  the  notice  of  applications  and  request 
for  conunents,  the  agency  received 
additional  documentation  concerning 
his  driving  record  and  is  evaluating  the 
information.  A  decision  on  this 
application  will  be  made  in  the  future. 

Vision  and  Driving  Experience  of  the 
Applicants 

The  vision  requirement  in  the 
FMCSRs  provides: 

A  person  is  physically  qualified  to 
drive  a  commercial  motor  vehicle  if  that 
person  has  distant  visual  acuity  of  at 
least  20/40  (Snellen)  in  each  eye 
without  corrective  lenses  or  visual 
acuity  separately  corrected  to  20/40 
(Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at 
least  20/40  (Snellen)  in  both  eyes  with 
or  without  corrective  lenses,  field  of 
vision  of  at  least  70°  in  the  horizontal 
meridian  in  each  eye,  and  the  ability  to 
recognize  the  colors  of  traffic  signals 
and  devices  showing  standard  red, 
green,  and  amber  (49  CFR 
391.41(b)(10)). 

Since  1992,  the  agency  has 
undertaken  studies  to  determine  if  this 
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vision  stan(iard  should  be  amended. 
The  final  report  from  our  medical  panel 
recommencfe  changing  the  field  of 
vision  stant  ard  from  70°  to  120°,  while 
leaving  the  /isual  acuity  standard 
unchanged.  [See  Frank  C.  Berson,  M.D.. 
Mark  C.  Ku|  )erwaser,  M.D.,  Lloyd  Paul 
Aiello,  M.D  ,  and  James  W.  Rosenberg, 
M.D.,  "Visuil  Requirements  and 
Commercial  Drivers,"  October  16,  1998, 
filed  in  the  docket,  FHWA-98-4334.) 
The  panel's  conclusion  supported  the 
agency's  vie  iv  that  the  present  standard 
is  reasonabl  j  and  necessary  as  a  general 
standard  to  (nsure  highway  safety.  The 
FMCSA  alsc  recognizes  that  some 
drivers  do  nst  meet  the  vision  standard, 
but  have  ad<  pted  their  driving  to 
accommoda  e  their  vision  limitation 
,and  demons  lated  their  ability  to  drive 
safely. 

The  35  ap  )licants  fall  into  this 
category.  Th  ;y  are  unaWe  to  meet  the 
vision  stand  ird  in  one  eye  for  various 
reasons,  including  amblyopia,  corneal 
and  macular  scars,  and  loss  of  an  eye 
due  to  traum  a.  In  most  cases,  their  eye 
conditions  v  ere  not  recently  developed. 
All  but  14  of  the  applicants  were  either 
bom  with  th  jir  vision  impairments  or 
have  had  the  m  since  childhood.  The  14 
individuals  \  irho  sustained  their  vision 
conditions  a!  adults  have  had  them  for 
periods  rangi  ng  from  4  to  44  years. 
.       Although  ( ach  applicant  has  one  eye 
which  does  r  ot  meet  the  vision  standard 
in  49  CFR  39l.41(b)(10),  each  has  at 
least  20/40  c(  irrected  vision  in  the  other 
eye.  and  in  a  doctor's  opinion  has 
sufficient  vis  on  to  perform  all  the  tasks 
necessary  to  i  iperate  a  CMV.  The 
doctors'  opin  ions  are  supported  by  the 
applicants'  p  )ssession  of  valid 
commercial  c  river's  licenses  (CDLs)  or 
non-CDLs  to  )perate  CMVs.  Before     ' 
issuing  CDLs  States  subject  drivers  to 
knowledge  ai  d  performance  tests 
designed  to  evaluate  their  qualifications 
to  operate  a  CjMV.  All  these  applicants 
satisfied  the  t  jsting  standards  for  their 
State  of  resid(  ince.  By  meeting  State 
licensing  requirements,  the  applicants 
demonstrated  their  abihty  to  operate  a 
commercial  v  jhicle,  with  their  limited 
vision,  to  the  satisfaction  of  the  State. 

While  possi  sssing  a  valid  CDL  or  non- 
CDL,  these  35  drivers  have  been 
authorized  to  drive  a  CMV  in  intrastate 
commerce,  evsn  though  their  vision 
disqualifies  tl  em  from  driving  in 
interstate  com  merce.  They  have  driven 
CMVs  with  thsir  limited  vision  for 
careers  rangin  g  from  3  to  46  years.  In  the 
past  3  years,  eight  of  the  drivers  have 
had  convictio  IS  for  traffic  violations. 
Seven  of  these  convictions  were  for 
speeding,  two  for  "failure  to  obey  traffic 
sign,"  one  for  "following  too  closely," 
and  one  for  "i  npeding  traffic."  One 
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driver  was  involved  in  an  accident  but 
did  not  receive  a  citation. 

The  qualifications,  experience,  and 
medical  condition  of  each  applicant 
were  stated  and  discussed  in  detail  in 
the  June  23,  2003  notice  (68  FR  37197). 
Since  there  were  no  docket  comments 
on  the  specific  merits  or  qualifications 
of  any  applicant,  we  have  not  repeated 
the  individual  profiles  here.  Our 
summary  analysis  of  the  applicants  is 
supported  by  the  information  published 
at  68  FR  37197. 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption 
from  the  vision  standard  in  49  CFR 
391.41(b){10)  if  the  exemption  is  likely 
to  achieve  an  equivalent  or  greater  level 
of  safety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  appliccuits  can  drive  in 
interstate  commerce.  Thus,  om-  analysis 
focuses  on  whether  an  equal  or  greater 
level  of  safety  is  likely  to  be  achieved  by 
permitting  each  of  these  drivers  to  drive 
in  interstate  commerce  as  opposed  to 
restricting  him  or  her  to  driving  in 
intrastate  commerce. 

To  evaluate  the  effect  of  these 
exemptions  on  safety,  the  FMCSA 
considered  not  only  the  medical  reports 
about  the  applicants'  vision,  but  also 
thefr  driving  records  and  experience 
with  the  vision  deficiency.  To  qualify 
for  an  exemption  from  the  vision 
standard,  the  FMCSA  requires  a  person 
to  present  verifiable  evidence  that  he  or 
she  has  driven  a  commercial  vehicle 
safely  with  the  vision  deficiency  for  3 
years.  Recent  driving  performance  is 
especially  important  in  evaluating 
future  safety,  according  to  several 
research  studies  designed  to  correlate 
past  and  futiu-e  driving  performance. 
Results  of  these  studies  support  the 
principle  that  the  best  predictor  of 
future  performance  by  a  driver  is  his/her 
past  record  of  accidents  and  traffic 
violations.  Copies  of  the  studies  have 
been  added  to  the  docket.  {FHWA-98- 
3637) 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers,  because 
data  from  a  former  FMCSA  waiver  study 
program  clearly  demonstrates  that  the 
driving  performance  of  experienced 
monocular  drivers  in  the  program  is 
better  than  that  of  all  CMV  drivers 
collectively.  (See  61  FR  13338,  13345. 
March  26.  1996.)  The  fact  that 
experienced  monocular  drivers  with 
good  driving  records  in  the  waiver 
program  demonstrated  their  ability  to 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 


same  qualifying  conditions  as  those 
required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  will  continue  to  operate 
safely. 

The  first  major  research  correlating 
past  and  future  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary  only  slightly.  [See  Bates 
and  Neyman.  University  of  California 
Publications  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  with  other 
factors.  These  factors — such  as  age.  sex, 
geographic  location,  mileage  driven  and 
conviction  history — are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  futiu^  accidents.  [See 
Weber.  Donald  C,  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process."  journal  of  American  Statistical 
Association,  June  1971.)  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconcurrent  events  is  the  number 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  year. 

Applying  principles  from  these 
studies  to  the  past  3-year  record  of  the 
35  applicants  receiving  an  exemption, 
we  note  that  the  applicants  have  had     - 
only  1  accident  and  11  traffic  violations 
in  the  last  3  years.  The  applicants 
achieved  this  record  of  safety  while 
driving  with  thefr  vision  impairment, 
demonstrating  the  likelihood  that  they 
have  adapted  their  driving  skills  to 
accommodate  their  condition.  As  the 
applicants'  ample  driving  histories  with 
their  vision  deficiencies  are  good 
predictors  of  future  performance,  the 
FMCSA  concludes  their  ability  to  drive 
safely  can  be  projected  into  the  futiu-e. 
We  believe  the  applicants'  infrastate 
driving  experience  and  history  provide 
an  adequate  basis  for  predicting  their 
ability  to  drive  safely  in  interstate 
conunerce.  Intrastate  driving,  like 
interstate  operations,  involves 
substantial  driving  on  highways  on  the 
interstate  system  and  on  other  roads 
built  to  interstate  standards.  Moreover, 
driving  in  congested  urban  areas 
exposes  the  driver  to  more  pedesfriem 
and  vehicular  traffic  than  exists  on 
interstate  highways.  Faster  reaction  to 
traffic  and  traffic  signals  is  generally 
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required  because  distances  are  more 
compact  than  on  highways.  These 
conditions  tax  visual  capacity  and 
driver  response  just  as  intensely  as 
interstate  driving  conditions.  The 
veteran  drivers  in  this  proceeding  have 
operated  CMVs  safely  under  those 
conditions  for  at  least  3  years,  most  for 
much  longer.  Their  experience  and 
driving  records  lead  us  to  believe  that 
each  applicant  is  capable  of  operating  in 
interstate  commerce  as  safely  as  he  or 
she  has  been  performing  in  intrastate 
commerce.  Consequently,  the  FMCSA 
finds  that  exempting  these  applicants 
from  the  vision  standard  in  49  CFR 
391.41(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to  that  existing  without 
the  exemption.  For  this  reason,  the 
agency  is  granting  the  exemptions  for 
the  2-year  period  allowed  by  49  U.S.C. 
31315  and  31136(e)  to  35  of  the  36 
applicants  listed  in  the  June  notice. 

We  recognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  FMCSA 
will  impose  requirements  on  the  35 
individuals  consistent  with  the 
grandfathering  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requfrements  are  found  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10).  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  aimual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
for  presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Discussion  of  Comments 

The  FMCSA  received  one  comment  in 
this  proceeding.  The  comment  was 
considered  and  is  discussed  below. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  expresses  continued 
opposition  to  the  FMCSA's  policy  to 
grant  exemptions  from  the  FMCSRs, 
including  the  driver -qualification 
standards.  Specifically,  Advocates:  (1) 


■  Objects  to  the  maimer  in  which  the 
FMCSA  presents  driver  information  to 
the  public  and  makes  safety 
determinations;  (2)  objects  to  the 
agency's  reliance  on  conclusions  drawn 
from  the  vision  waiver  program;  (3) 
claims  the  agency  has  misinterpreted 
statutory  language  on  the  granting  of 
exemptions  (49  U.S.C.  31315  and 
31136(e));  and  finally  (4)  suggests  that  a 
recent  Supreme  Com!  decision  affects 
the  legal  validity  of  vision  exemptions. 
The  issues  raised  by  Advocates  were 
addressed  at  length  in  64  FR  51568 
(September  23, 1999),  64  FR  66962 
(November  30,  1999),  64  FR  69586 
(December  13, 1999),  65  FR  159  (January 
3,  2000).  65  FR  57230  (September  21. 
2000).  and  66  FR  13825  (March  7,  2001). 
We  will  not  address  these  points  again 
here,  but  refer  interested  parties  to  those 
earlier  discussions. 

Conclusion 

After  considering  the  comments  to  the 
docket  and  based  upon  its  evaluation  of 
the  35  exemption  applications,  the 
FMCSA  exempts  Gene  E.  Adams,  Morris 
R.  Beebe.  William  V.  Beekler.  Jerry  W. 
Branning,  Dennis  R.  Biuda.  James  A. 
Busbin.  Jr.,  Domenic  J.  Carassai, 
Theodore  W.  Cozat,  Todd  L.  Dewey, 
John  F.  Dougherty,  Fred  W.  Duran,  Paul 
J.  Edwards,  Sr..  William  R.  Evridge. 
Kenneth }.  Fisk,  Leslie  W.  Good, 
Michael  E.  Grens,  Rodney  P.  Mains. 
Bruce  E.  Hemmer,  Steven  P.  Holden, 
Russell  R.  Inlow,  Christopher  G.  Jarvela. 
Henry  Joiner,  Darrell  D.  Kropf,  Brad  L. 
Mathna,  William  G.  McClam,  Vincent  P. 
Miller.  Warren  J.  Nyland.  Dennis  M. 
Prevas,  Terry  B.  Pritchett.  Greg  L.  Riles. 
Jon  D.  Schwengel,  Steven  R.  Smith. 
Calvin  D.  Tomlinson.  Mona  J.  van 
Krieken,  and  Paul  S.  Yocum  from  the 
vision  requirement  in  49  CFR 
391.41(b)(10).  subject  to  the  following 
conditions:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.41(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
so  it  may  be  presented  to  a  duly 


authorized  Federal.  State,  or  local 
enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  each  exemption  will  be 
valid  for  2  years  imless  revoked  earlier 
by  the  FMCSA.  The  exemption  will  be 
revoked  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  may 
apply  to  the  FMCSA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Issued  oh;  August  11.  2003. 
Robert  F.  Proferes, 

Acting  Associate  Administrator  for  Policy  and 
Program  Development. 
[FR  Doc.  03-20889  Filed  8-14-03;  6:45  am] 

BILUNG  CODE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-2000-7257] 

Notice  No.  31;  Railroad  Safety 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Railroad  Safety 
Advisory  Committee  ("RSAC")  meeting. 

SUMMARY:  FRA  announces  the  next 
meeting  of  the  RSAC.  a  Federal 
Advisory  Committee  that  develops 
railroad  safety  regulations  through  a 
consensus  process.  The  RSAC  meeting 
topics  will  include  updates  on  the 
Safety  Reauthorization  Bill,  the  Illinois 
Department  of  Transportation  Positive 
Train  Control  Project,  and  the  Highway- 
Rail  Crossing  Action  Plan.  Status  reports 
will  be  given  on  the  Event  Recorder. 
Locomotive  Crashworthiness,  Passenger 
Safet>'  and  other  active  working  groups. 
The  Committee  will  be  briefed  on  the 
International  Application  of  Alcohol 
and  Drug  Rules,  and  Medical  Standards 
for  Safety  Critical  Employees. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a-in.  and 
conclude  at  4  p.m.  on  Thursday, 
September  18,  2003. 
ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  the  Washington  Plaza,  10 
Thomas  Cfrcle,  NW.,  Washington,  DC 
20005,  (292)  842-1300.  The  meeting  is 
open  to  the  public  on  a  first-come,  first- 
served  basis  and  is  accessible  to 
individuals  with  disabilities.  Sign  and 
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oral  interp  "elation  can  be  made 
available  i  requested  10  calendar  days 
before  the  neeting. 
FOR  FURTHI  ;R  INFORMATION  CONTACT: 
Trish  Bute  a  or  Lydia  Leeds,  RSAC 
Coordinate  rs,  FRA,  1120  Vermont 
Avenue,  N  /V.,  Stop  25,  Washington,  DC 
20590,  (20; :)  493-6212/6213  or  Grady 
Cothen.  De  puty  Associate  Administrator 
for  Safety  J  tandards  and  Program 
Development,  FRA.  1120  Vermont 
Avenue.  NT  V..  Mailstop  25,  Washington, 
DC  20590,    202)  493-6302. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  1 0(a)(2)  of  the  Federal 
Advisory  C  ammittee  Act  (Pub.  L.  92- 
463),  FRLA  i  s  giving  notice  of  a  meeting 
of  the  Railr  jad  Safety  Advisory 
Committee  ("RSAC").  The  meeting  is 
scheduled  I  o  begin  at  9:30  a.m.  and 
conclude  al  4  p.m.  on  Thiu-sday, 
September  18,  2003.  The  meeting  of  the 
RSAC  will  )e  held  at  the  Washington 
Plaza,  10  Tl  lomas  Circle,  NW., 
Washingtoi  ,  DC,  20005.  (202)  842-1300. 
All  times  n(  »ted  are  Daylight  Saving 
Time. 

RSAC  wa  5  established  to  provide 
advice  and  ecommendations  to  the 
FRA  on  rail  -oad  safety  matters.  The 
Committee  <  ;onsists  of  48  individual 
voting  repre  sentatives  and  five  associate 
representati  ves  drawn  from  among  32 
organizatioi  s  representing  various  rail 
industry  pei  spectives,  two  associate 
representati  /es  from  the  agencies  with 
railroad  safe  ty  regulatory  responsibility 
in  Canada  a  id  Mexico  and  other  diverse 
groups.  Staf  s  of  the  National 
Transportat  on  Safety  Board  and  Federal 
Transit  Adn  iinistration  also  participate 
in  an  advisa  ry  capacity. 

See  the  Rt  ;AC  Web  site  for  details  on 
pending  tasl  s  at:  http://rsac.fra.dot.gov. 
Please  refer  o  the  notice  published  in 
the  Federal  (agister  on  March  11,  1996 
(61  FR  9740  for  more  information  about 
the  RSAC. 


Issued  in 
2003. 

George  A.  Gaialla 

Associate  Adr  linistratorfi 
[FR  Doc.  03-: 
BKJJNGCOOE 


W  ashington,  DC  on  August  11, 


for  Safety. 
2b922  Filed  8-14-03;  8:45  am) 
4no-06-i» 


DEPARTMEkr  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2003-15690;  Notice  1] 

General  Motors  North  America,  Inc., 
Receipt  of  Application  for  Decision  of 
Inconsequential  Noncompliance 


General  Mfctors 
(GM),  has  de  ermined 


North  America  Inc. 
that  certain  2001- 


2003  Oldsmobile  Silhouettes  and  2003 
Pontiac  Azteks  did  not  meet 
requirement  S5.2  of  Federal  Motor 
Vehicle  Safety  Standard  (FMVSS)  120— 
"Tire  Selection  and  Rims  for  Motor 
Vehicles  Other  Than  Passenger  Cars." 
Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  GM  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

GM  produced  55,825  model  year 
2001-2003  Oldsmobile  Silhouettes  and 
15,343  model  year  2003  Pontiac  Azteks, 
totaling  71,168  vehicles.  These  vehicles 
are  classified  as  multipurpose  vehicles 
(MPVs).  According  to  GM.  the  rims 
fitted  to  the  MPVs  were  originally 
released  for  use  on  passenger  cars,  and 
meet  all  the  requirements  of  FMVSS 
110,  "Tire  Selection  and  Rims — 
Passenger  Cars".  FMVSS  110  does  not 
require  marking  the  rims  with  either  the 
designation  of  the  source  of  the  rims' 
dimensions  or  the  symbol  DOT.  When 
the  rims  were  subsequently  released  for 
use  on  the  subject  MPVs,  they  were 
evaluated  for  the  alternative  usage  with 
respect  to  performance  requirements, 
but  they  inadvertently  were  not 
reviewed  with  respect  to  the  marking 
requirements  of  FMVSS  120.  These  rims 
meet  all  rim  requirements  of  FMVSS 
120,  except  the  marking  requirements  of 
S5.2(a)  and  S5.2(c),  which  require  the 
designation  of  the  sovuce  of  the  rims' 
dimensions,  and  use  of  the  symbol  DOT, 
respectively. 

GM  argues  that  this  noncompliance  is 
inconsequential  to  motor  vehicle  safety 
for  the  following  reason:  Apart  from 
S5.2  (a)  and  S5.2(c),  the  subject  rims 
meet  all  requirements  of  FMVSS  120. 
The  tire  and  rim  of  the  affected  vehicles 
are  properly  matched,  and  are 
appropriate  for  the  load-carrying 
characteristics  of  these  vehicles.  The 
missing  markings  have  no  effect  on 
safety  or  the  performance  of  the  tire/rim 
combination. 

Also,  the  rim  markings  and  vehicle 
placard,  which  are  used  to  identify  the 
correct  replacement  rim,  both  contain 
the  correct  and  complete  size  of  rims 
installed  on  the  Silhouette  and  Aztek 
MPVs. 

Interested  persons  are  invited  to 
submit  written  views,  arguments,  and 
data  on  the  application  described  above. 
Comments  must  refer  to  the  docket  and 
notice  number  cited  at  the  beginning  of 


this  notice  and  be  submitted  by  any  of 
the  following  methods:  Mail:  Docket 
Management  Facility;  U.S.  Department 
of  Transportation,  Nassif  Building, 
Room  PL-401.  400  Seventh  Street,  SW., 
Washington,  DC  20590-001.  Hand 
Delivery:  Room  PL-401  on  the  plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington.  DC.  It 
is  requested,  but  not  required,  that  two 
copies  of  the  comments  be  provided. 
The  Docket  Section  is  open  on 
weekdays  from  10  a.m.  to  5  p.m.  except 
Federal  Holidays.  Comments  may  be 
submitted  electronically  by  logging  onto 
the  Docket  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on 
"Help"  to  obtain  instructions  for  filing 
the  document  electronically.  Comments 
may  be  faxed  to  1-202-493-2251.  or 
may  be  submitted  to  the  Federal 
eRulemaking  Portal:  Go  to  http:// 
wwvir.reguIations.gov.  Follow  the  online 
instructions  for  submitting  comments. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and 
considered  to  the  extent  possible.  When 
the  application  is  granted  or  denied,  the 
notice  is  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Comment  closing  date:  September  15. 
2003. 

Authority:  (49  U.S.C.  301118,  301120; 
delegations  of  authority  at  CFR  1.50  and 
501.8). 

Issued  on:  August  7,  2003. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  03-20924  Filed  8-14-03;  8:45  am] 
BILUNG  CODE  4910-59-P 


DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

ACTION:  Request  for  CCAC  membership 
applications. 


SUMMARY:  The  United  States  Mint  is 
accepting  applications  for  membership 
to  the  Citizens  Coinage  Advisory 
Committee  (CCAC)  for  three  positions— 
a  representative  from  the  general  public; 
an  individual  specially  qualified  in 
numismatigs  by  virtue  of  his  or  her 
education,  baining.  or  experience;  and 
an  individual  specially  qualified  in 
American  history.  Public  Law  108-15 
established  the  CCAC  to: 

•  Advise  the  Secretary  of  the 
Treasury  on  any  theme  or  design 
proposals  relating  to  circidating  coinage, 
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bullion  coinage.  Congressional  Gold 
Medals,  and  other  medals  produced  by 
the  United  States  Mint. 

•  Advise  the  Secretary  of  the 
Treasury  with  regard  to — 

•  The  events,  persons,  or  places  that 
the  Committee  recommends  to  be 
commemorated  by  the  issuance  of 
commemorative  coins  in  each  of  the  five 
calendar  years  succeeding  the  year  in 
which  a  commemorative  coin 
designation  is  made. 

•  Making  recommendations  with 
respect  to  the  mintage  level  for  any 
commemorative  coin  recommended. 

•  The  proposed  designs  for 
commemorative  coins. 

Total  membership  consists  of  11 
voting  members  appointed  by  the 
Secretary  of  the  Treasury: 

•  One  person  specially  qualified  by 
virtue  of  his  or  her  education,  training 
or  experience  as  nationally  or 
internationally  recognized  curator  in  the 
United  States  of  a  numismatic 
collection; 

•  One  person  specially  qualified  by 
virtue  of  his  or  her  experience  in  the 
medallic  arts  or  sculptiu-e; 

•  One  person  specially  qualified  by 
virtue  of  his  or  her  education,  training, 
or  experience  in  American  history; 

•  One  person  specially  qualified  by 
virtue  of  his  or  her  education,  training, 
or  experience  in  numismatics; 

•  Three  persons  who  can  represent 
the  interests  of  the  general  public  in  the 
coinage  of  the  United  States;  and 


•  Four  persons  appointed  by  the 
Secretary  of  the  Treasury  on  the  basis  of 
the  recommendations  by  the  House  and 
Senate  leadership;  all  terms  are  four 
years  except  the  terms  of  the  initial 
appointees. 

The  Committee  is  subject  to  the 
direction  of  the  Secretary  of  the 
Treasury.  Meetings  of  the  CCAC  are 
open  to  the  public.  The  United  States 
Mint  is  responsible  for  providing  the 
necessary  support  services  for  the 
Committee.  Committee  members  are  not 
paid  for  their  time  or  services,  but, 
consistent  with  Federal  Travel 
Regulations,  members  are  reimbiu"sed 
for  their  travel  and  lodging  expenses  to 
attend  up  to  ten  meetings  each  year. 
Members  may  be  subject  to  the 
Standards  of  Ethical  Conduct  for 
Employees  of  the  Executive  Branch  (5 
CFR  part  2653). 

The  United  States  Mint  vdll  review  all 
submissions  and  will  forward  its 
recommendations  to  the  Secretary  of  the 
Treasury  for  appointment  consideration. 
Candidates  who  are  specially  qualified 
in  numismatics  and  who  can  represent 
the  interests  of  the  general  public 
should  include  their  knowledge  of 
history  or  an  imderstanding  of 
American  cultiue.  history  and 
patriotism.  Candidates  who  believe  that 
they  are  specially  qualified  to  serve  by 
reason  of  their  education,  training,  or 
experience  in  the  field  of  American 
history  should  provide  support  in  their 


applications.  Candidates  will  be  called 
upon  to  recommend  important  places, 
people  or  events  to  commemorate  our 
country's  history  as  well  as  recommend 
the  nation's  coin  programs  to  foster 
futiuB  coin  collectors.  All  candidates 
should  include  specific  skills,  abilities, 
talents,  and  credentials  to  support  their 
applications.  The  United  States  Mint  is 
also  interested  in  candidates  who  have 
demonstrated  leadership  skills,  who 
have  received  recognition  by  thefr  peers 
in  their  disciplines  or  fields  of  interest, 
who  have  records  of  participation  in 
public  service  or  activities,  and  who  are 
willing  to  commit  the  time  and  effort  to 
participate  in  the  Conunittee  meetings 
and  related  activities. 

Application  Deadline:  September  5, 
2003. 

Receipt  of  Applications:  Any  member 
of  the  public  wishing  to  be  considered 
for  participation  on'the  committee 
should  submit  a  resume,  or  letter 
describing  qualifications  for 
membership,  by  fax  to  202-756-6539  or 
by  mail  to  the  United  States  Mint.  801 
9th  Street,  NW.,  Washington,  DC,  20001, 
Attn:  CCAC  Membership.  Submissions 
must  be  postmarked  no  later  than 
September  5.  2003. 

Dated:  August  11,  2003. 
Henrietta  Holsman  Fore, 

Director.  United  States  Mint. 

[FR  Doc.  03-20799  Filed  8-14-03;  8:45  am] 
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Corrections 


Federal  Register 

Vol.  68.  No.  158 

Friday  August  15,  2003. 


This  section  i  >f  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  tie  Office  of  the  Federal 
Register.  Agancy  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropna  e  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-15454;  Airspace 
Docket  No.  03-ACE-52] 

Modification  of  Class  E  Airspace; 
Wichita  Mid-Continent  Airport,  KS 

Correction 

In  the  correction  to  rule  document 
03-17766  appearing  on  page  47637  in 


the  issue  of  Monday,  August  11,  2003, 
paragraph  designation  3.  should  read  as 
set  forth  below: 

§71.1    [Corrected] 

3.  On  page  41692,  in  the  second 
column,  in  §  71.1,  under  the  heading 
"ACE  KS  E5  Wichita  Mid-Continent 
Airport,  KS",  in  the  sixth  line  "(Lat. 
37°37'33''  N.,"  should  read  "(Ut. 
37°37'23'' N.,". 

[FR  Doc.  C3-17766  Filed  8-14-03;  8:45  am] 
BILUNG  CODE  150S-01-0 


Friday, 

August  15,  2003 


Part  n 


Department  of  Labor 


0£Bce  of  the  Secretary 


48  CFR  Parts  2901  through  2953 
Revision  to  the  Department  of  Labor 
Acquisition  Regulations;  Proposed  Rule 
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DEPARTMENT  OFJJVBOR 
Office  of  tfie  Secretary 

48  CFR  Pafts  2901  ttirough  2953 


RIN  1291-, 


Ai34 


Revision  to  the  Department  of  L^lx>r 
Acquisition  Reguiations 


agency:  Office 
action:  Not  ice 


of  the  Secretary,  Labor, 
of  proposed  rulemaking. 


SUMMARY:  T  [lis  document  sets  forth  a 
revised  Department  of  Labor 
Acquisition  Regulation  (DOLAR).  The 
Department  of  Labor  Acquisition 
Regulation  i  mplements  and 
supplement^  the  Federal  Acquisition 
Regulation  ^AR).  The  DOLAR  was  last 
revised  in  1<  )86,  and  is  significjintly  out- 
of-date.  The  regulation  has  been 
substantiall; '  revised  to:  Update 
references  t(  i  obsolete  policies, 
procedures,  and  organizations; 
incorporate  jlectronic  links  to  reference 
such  as  revi!  ed  provisions  of  the  FAR, 
U.S.  Code,  a  ad  die  Code  of  Federal 
Regulations;  incorporate  Office  of 
Federal  Procurement  Policy  Letters,  and 
Executive  Oi  ders;  and  establish  revised 
procedures  t  lat  follow  current 
established  best  practices.  The  DOLAR 
provides  a  definition  for  "Agency 
Head",  whicfi  is  inconsistent  with  the 
internal  Depkrtment  of  Labor  Manual 
Series  (DLMS)  Chapters  2-800  and  2- 
900  that  establishes  DOL  procurement 
operating  procedures  and  policies. 
Future  changes  to  the  DLMS  will 
comport  witl  this  definition. 

DATES:  Inter^ted  parties  should  submit 
comments  oil  the  proposed  rule  at  the 
address,  shoi  vti  below,  on  or  before 
October  14, 2  003  to  be  considered  in  the 
formulation  ( if  the  final  rule. 

,  ADDRESSES:  ( lomments  may  be 
submitted  by  email  to: 
OASAMHeg(}omments@doI.gov. 
Otherwise  cotoments  may  be  mailed  to 
Jeffi-ey  Sayloi ,  Director,  Division  of 
Acquisition  I  lanagement  Services,  200 
Consdtution  \ve.,  NW.,  Room  N-5425, 
Washington,  DC  20210-0001. 

FOR  FURTHER  NFORMATION  CONTACT: 

Jeffrey  Sayloij  Director,  Division  of 
Acquisition  Management  Services, 
telephone  (202)  693-7285. 

SUPPLEMENTAI  «Y  INFORMATION:  These 
comprehensii  e  revisions  to  Parts  2901 
through  2954  incorporate  changes  to  the 
language  and  structure  of  the 
regulations  ai  d  also  update  provisions 
to  corresponc  with  the  current  Federal 
Acquisition  R  Bgulation  and  Department 
of  Labor  polic  ies. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibifity  Act  (5 
U.S.C.  605(b))  requires  that,  for  each 
rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  an  analysis  shall  be  prepared 
describing  the  rule's  impact  on  small 
entities  and  identifying  any  significant 
alternatives  to  the  rule  that  would 
minimize  the  economic  impact  on  small 
entities.  This  proposed  rule  revises  and 
updates  existing  contracting  procedures 
and  does  not  make  any  major  changes 
to  the  DOLAR  that  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  businesses. 

Executive  Order  12866 

This  rule  is  considered  by  the 
Department  of  Labor  to  be  a  significant 
regulatory  action  imder  Executive  Order 
12866,  section  3(f),  Regulatory  Planning 
and  Review.  Accordingly,  this 
regulation  has  been  submitted  to  the 
Office  of  Management  and  Budget  for 
review. 

Unfunded  Reform  Mandates  Act  of 
1995 

The  Unfunded  Reform  Mandates  Act 
of  1995  (Public  Law  104-4)  requires 
agencies  to  prepare  several  analytic 
statements  before  proposing  any  rule 
that  may  result  in  annual  expenditiues 
of  $100  million  by  State,  local,  Indian 
Tribal  governments  or  the  private  sector. 
The  proposed  changes  to  the  DOLAR 
would  not  result  in  expenditures  of  this 
magnitude. 

Paperwork  Reduction  Act 

The  proposed  changes  to  the  DOLAR 
will  not  impose  additional  reporting  or 
record-keeping  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  DOL  forms 
identified  in  2953.1  are  used  for  internal 
review  and  are  not  public  use 
documents. 

Congressional  Review  of  Agency 
Rulemaking 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  (5  U.S.C.  804). 
This  NPRM,  if  published  as  a  final  rule, 
would  not:  result  in  an  annual  effect  on 
the  economy  of  $100  million  or  more; 
result  in  an  increase  in  cost  or  prices;  or 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


Executive  Order  13132:  Federalism 

The  proposed  changes  to  the  DOLAR 
wUl  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  section  6  of 
Executive  Order  13132,  this  rule  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  siunmary  impact 
statement. 

List  of  Subjects  in  48  CFR  Parts  2901 
through  2953 

> 

Government  procurement. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Labor 
proposes  to  amend  48  CFR  Chapter  29 
by  revising  Parts  2901  through  2953,  to 
read  as  set  forth  below. 

Signed  at  Washington,  DC  this  1st  day  of 
August  2003. 

Elaine  L.  Chao, 

Secretary  of  Labor. 
Sec. 

CHAPTER  29— DEPARTMENT  OF  LABOR 

(Parts  2901  to  2953) 

SUBCHAPTER  A— GENERAL 

PART  2901— DEPARTMENT  OF  LABOR 
ACQUISITION  REGULATION  SYSTEM 

2901.1  Purpose,  Authority,  Issuance. 

2901.2  Administration. 
2901 .4    Deviations  From  the  FAR  and 

DOLAR. 

2901.6  Career  Development,  Contracting 
Authority,  and  Responsibilities. 

2901.7  Determinations  and  Findings. 

PART  2902— DEFINITIONS  OF  WORDS  AND 
TERMS 

2902.1     Definitions. 

PART  2903— IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL  CONFLICTS 
OF  INTEREST 

2903.1  Safeguards. 

2903.2  Contractor  Gratuities  to  Govemment 
Personnel. 

2903.6    Contracts  With  Government 

Employees  or  Organizations  Owned  or 
Controlled  by  Them. 

PART  2904— ADMINISTRATIVE  MATTERS 

2904.6    Contract  Reporting. 
2904.8    Government  Contract  Files. 

SUBCHAPTER  B— ACQUISITION  PLANNING 

PART  2905— PUBLICIZING  CONTRACT 
ACTIONS 

2905.1  JJissemination  of  Information. 

2905.2  Synopsis  of  Proposed  Contract 
Actions. 

2905.4  Release  of  Information. 

2905.5  Paid  Advertisements. 
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PART  2906— COMPETTTION 
REQUIREMENTS 

2906.3    Other  than  Full  and  Open 

Competition. 
2906.5    Competition  Advocates. 

PART  2907— ACQUISmON  PLANNING 

2907.1     Acquisition  Plans. 

2907.3  Contractor  Versus  Government 
Performance  (A-76  Considerations). 

PART  2908— REQUIRED  SOURCES  OF 
SUPPLIES  AND  SERVICES 

2908.4  Federal  Supply  Schedules. 

PART  2909— CONTRACTOR 
QUALIFICATIONS 

2909.1  Responsible  Prospective 
Contractors. 

2909.4  Debarment,  Suspension,  And 
Ineligibility. 

2909.5  Organizational  Conflicts  of  Interest. 

PART  2910— SPECIFICATIONS, 
STANDARDS.  AND  OTHER  PURCHASE 
DESCRIPTIONS 

2910.002  Procedures. 

PART  2911— DESCRIBING  AGENCY  NEEDS 

2911.1     Selecting  And  Developing 

Requirements  Documents. 
2911.5     Liquidated  damages. 

PART  2912— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2912.3  Solicitation  Provisions  and  Contract 
Clauses  for  the  Acquisition  of 
Commercial  Items. 

PART  2913— SIMPLIRED  ACQUISITION 
PROCEDURES 

2913.1  Procedures. 

2913.2  Actions  at  or  Below  the  Micro- 
purchase  Threshold. 

2913.3  Simplified  Acquisition  Methods. 

SUBCHAPTER  C— CONTRACTING 
METHODS  AND  CONTRACT  TYPES 

PART  291 4— SEALED  BIDDING 

2914.4  Opening  of  Bids  and  Award  of 
Contract. 

PART  2915— CONTRACTING  BY 
NEGOTIATION 

2915.4  Contract  Pricing. 

2915.5  Preaward,  Award,  and  Postaward 
Notifications,  Protests,  and  Mistakes. 

2915.6  Unsolicited  Proposals. 

PART  2916— TYPES  OF  CONTRACTS 

2916.5  Indefinite-Delivery  Contracts. 

2916.6  Time-and-Materials,  Labor-Hour, 
and  Letter  Contracts. 

PART  2917— SPECIAL  CONTRACTING 
METHODS 

2917.2     Options. 

2917.5    Interagency  Acquisitions  Under  The 
Economy  Act. 

SUBCHAPTER  D— SOCIOECONOMIC 
PROGRAMS 

PART  2918    [RESERVED] 


PART  2919— SMALL  BUSINESS 
PROGRAMS 

2919.2     Policies 

2919.5    Set-Asides  for  Small  Business. 

2919.7  The  Small  Business  Subcontracting 
Program. 

2919.8  Contracting  with  the  Small  Business 
Administration  (The  8(a)  Program). 

PART  2920-2921     [RESERVED] 


PART  2922— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT  ACQUISITIONS 

2922.1  Basic  Labor  Policies. 

PART  2923— ENVIRONMENT, 
CONSERVATION.  OCCUPATIONAL 
SAFETY.  AND  DRUG-FREE  WORKPLACE 

2923.2  Energy  Conservation. 

PART  2924-2927    [RESERVEI^ 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

PART  2928— BONDS  AND  INSURANCE 

2928.2  Sureties  and  Other  Security  for 
Bonds. 

2928.3  Insurance. 

PART  2929— TAXES 

2929.1     General. 

2929.3  State  and  Local  Taxes. 

PART  2930-COST  ACCOUNTING 
STANDARDS 

2930.1     CAS  Program  Requirements. 

PART  2931— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

2931.1     Applicability. 

PART  2932— CONTRACT  FINANCING 

2932.4  Advance  payments  for  Non- 
commercial Items. 

2932.7    Contractor  Funding. 

PART  2933— PROTESTS,  DISPUTES,  AND 
APPEALS 

2933.1  Protests. 

2933.2  Disputes  And  Appeals. 

PART  2934-2935    [RESERVED] 


PART  2936— CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

2936.2    Special  Aspects  of  Contracting  for 
Construction. 

2936.5  Contract  Clauses. 

2936.6  Architect-Engineer  Services. 

PART  2937— SERVICE  CONTRACTING 

2937.1     Service  Contracts-General. 
2937.6    Preference  for  Performance-Based 
Contracting  (PBC). 

PARTS  2938-2941     [RESERVED] 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

PART  2942— CONTRACT  ADMINISTRATION 
AND  AUDIT  SERVICES 

2942.1     Contract  Audit  Services. 
2942.15    Contractor  Performance 
Information. 


PART  2943— CONTRACT  MODIFICATIONS 

2943.2  Change  Orders. 

2943.3  Forms. 

PART  2944— SUBCONTRACTING  POLICIES 
AND  PROCEDURES 

2944.1  General. 

2944.2  Consent  To  Subcontract. 

2944.3  Contractors'  Purchasing  Systems 
Reviews. 

PART  2945— GOVERNMENT  PROPERTY 

2945.1     General. 

2945.3  Providing  Government  Property  to 
Contractors. 

2945.4  Contractor  Use  and  Rental  of 
Government  Property. 

PARTS  2946-2951  [RESERVED] 

SUBCHAPTER  H— CLAUSES  AND  FORMS 

PART  2952— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAtlSES 

52.2    Text  of  Provisions  and  Clauses 

PART  2953— FORMS 

53.1    General. 

SUBCHAPTER  A— GENERAL 

PART  2901— DEPARTMENT  OF  LABOR 
ACOlMSmON  REGULATION  SYSTEM 

Sut>part  2901 .0— Scope  of  Subpart 

Sut>part  2901.1— Purpose,  Authority, 
Issuance 

2901.101     Purpose. 

2901.103     Authority. 

2901 . 1 05-1     Publication  and  code 

arrangement. 
2901.105-2    Arrangement  of  regulations. 
2901.105-3     Copies. 

Subpart  2901.2— AdministraHon 

2901.201-1     Maintenance  of  the  FAR. 
2901.302    Limitations. 
2901.304    Agency  Control  and  Compliance 
Procedures. 

Suttpart  2901 .4— Deviations  From  ths  FAR 
and  DOLAR 

2901.403  Individual  deviations  from  the 
FAR. 

2901.404  Class  deviations. 

2901.405  Deviations  pertaining  to  treaties 
and  executive  agreements. 

Subpart  2901.&-Ag«ncy  and  Public 
Participation 

Subpart  2901 .6— Career  Deveiopmsnt, 
Contracting  Authority,  and  Responsibiiitiss 

2901.601  General. 

2901.602  Contracting  officers. 
2901.602-1     Authority. 

2901 .602-3     Ratification  of  unauthorized 
commitments. 

2901.603  Selection,  appointment,  and 
termination  of  appointment. 

2901.603-1    General. 
2901.603-2     Selection. 
2901.603-3     Appointment. 
2901.603-4    Terminations.     ' 
2901 .603-70     Responsibility  of  other 

Government  personnel. 
2901.603-71     Contracting  officer's  technical 

representatives  (COTR). 
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2901.603-72 

reviews. 
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Subpart  2901 
Findings 

2901.707    Si|  natory  authority. 

Authority:  I  U.S.C.  301,  40  U.S.C.  486(c) 

PART  2901-i-OEPARTME^^'  OF  LABOR 
ACQUISITION  REGULATION  SYSTEM 

SubiMrt  29011 .0— Scope  of  Subpart 

(a)  This  cnapter  may  be  referred  to  as 
the  Departmint  of  Labor  Acquisition 
Regulation  o  •  the  DOLAR.  This  subpart 
sets  forth  int  oductory  information 
about  the  De  jartment  of  Labor 
Acquisition   Regulation.  This  subpart 
explains  the  elationship  of  the  DOLAR 
to  the  Federa   Acquisition  Regulation 
(FAR)  and  e>  jlains  the  DOLAR's 
purpose,  autlority,  applicability, 
exclusions,  apd  issuance. 

Subpart  2901.1— Purpose,  Authority, 
Issuance 


Pur  lose. 


2901.101 

(a)  Chapter 
Acquisition  F  egulat 
within  Title 
Acquisition 
Code  of  Fedefal 

(b)  The . 
implement  th  3 
the  FAR  whei  i 
subject  mattei 
The  DOLAR  i  i 
document,  as 
conjunction 


^8 
Fegul 


pur  3ose 


it 
V  ith 


2901.103    Authority 

The  DOLAR 
authority  of 
under  5  U.S.C 
This  authority 
Assistant 
and  Managem  3 
Secretary's  Orper 
with  FAR  1 


Seci  Btary 


.3C1 


;the 


f(asi 


2901.105-2 

•  (a)  Numberi  ig 
implements 
part,  subpart, 
the  DOLAR  is 
to  the  extent 
FAR  part,  subpart 
being  implem(  nted 
section  or  subjection 
implemented 
a  290  such  tha 
numbers  to  th< 
For  example, 
implementatio  i 
as  2901.105-1 
implementatio  i 
shovkTi  as  DOL  VR 
Material  whict 
assigned  the 


29,  Department  of  Labor 
ion,  is  established 
of  the  Federal 

lation  System  of  the 
Regulations. 

of  the  DOLAR  is  to 
FAR,  and  to  supplement 
coverage  is  needed  for 
not  covered  in  the  FAR. 
not  by  itself  a  complete 
must  be  used  in 
the  FAR. 


is  issued  pursuant  to  the 
3  Secretary  of  Labor 
301  and  40  U.S.C.  486(c). 
has  been  delegated  to  the 

for  Administration 
nt  (ASAM)  under 

4-76  in  accordance 
(d)(3). 


Ai  rangement  of  regulations. 

Where  DOLAR 
FAR,  the  implementing 
lection  or  subsection  of 
numbered  and  captioned, 
:ible,  the  same  as  the 
section  or  subsection 
except  that  the 
being 
preceded  with  a  29  or 
I  there  will  always  be  four 
left  of  the  first  decimal. 
DOLAR 

of  FAR  1.105-1  is  shown 
4id  the  DOLAR 

ofFAR  Subpart  24.1  is 

Subpart  2924.1. 
supplements  the  FAR  is 
St  bsection  numbers  70  and 


tie 


up.  For  example,  the  DOL  regulation 
governing  appointment  and  termination 
of  contracting  officers'  technical 
representatives  is  identified  as 
2901.603-71. 

(b)  References  to  FAR  materials 
within  the  DOLAR  will  include  the 
acronym  FAR  and  the  identifying 
number,  for  example,  FAR  1.104-2(c)(2). 
References  to  DOI_AR  materials  within 
the  DOLAR  simply  cite  the  identifying 
number,  for  example,  2901.104-2(c)(2). 

2901.105-3    Copies. 

(a)  Copies  of  the  DOLAR  published  in 
the  Federal  Register,  CD-ROM,  or  Code 
of  Federal  Regulations  may  be 
purchased  from  the  Superintendent  of 
Documents,  Government  Printing 
Office,  Washington,  DC  20402,  or  ft-om 
the  Government  Printing  Office  Web 
page,  http://www.gpo.gov/.  Requests 
should  reference  the  DOLAR  as  Chapter 
29  of  Title  48.  The  Code  of  Federal 
Regulations  is  printed  in  paperback 
edition  with  updates  as  needed. 
Additional  information  on  DOL  may  be 
obtained  on  the  Internet  at 
www.dol.gov.  Otlier  DOL  procurement 
policy  documents  referenced  within  the 
DOLAR  may  be  available  when 
appropriate  by  mail  fi-om  the  Division  of 
Acquisition  Management  Services. 

Subpart  2901.2— Administration 

2901 .201-1    (Maintenance  of  the  FAR. 

A  member  of  the  Division  of 
Acquisition  Management  Services 
(DAMS),  an  organization  within  the 
Office  of  Acquisition  and  Management 
Support  Services,  the  Business 
Operations  Center,  Office  of  the 
Assistant  Secretary  for  Administration 
and  Management  (OASAM),  represents 
the  Department  of  Labor  on  the  Civilian 
Agency  Acquisition  Council  (CAAC). ' 
DAMS  will  be  responsible  for 
coordination  with  all  interested  DOL 
elements  regarding  proposed  FAR 
revisions,  and  advocating  revisions 
sought  by  DOL. 

Subpart  2901.3— Agency  Acquisition 
Regulations 

2901.302    Limitations. 

DOLAR  System  issuances  are  limited 
to  published,  codified.  Department-wide 
regulations,  which  implement  or 
supplement  FAR  policies  and 
procedures  and  which  affect 
organizations  or  individuals  seeking  to 
contract  with  the  Department. 

2901 .304    Agency  control  and  compliance 
procedures. 

(a)  The  DOLAR  is  under  the  direct 
oversight  and  control  of  the 
Department's  Procurement  Executive. 


Procedures  for  review  and  approval  of 
issuances  under  the  DOLAR  System 
comply  with  FAR  Subparts  1.3  and  1.4. 
These  procedures  are  contained  in 
Subpart  2901.6. 

(b)  DOLAR  issuances  shall  comply 
with  the  restrictions  in  FAR  1.304(b). 

(c)  Heads  of  Contracting  Activity 
(HCAs)  must  submit  all  proposed 
instructions  and  materials  that 
implement  or  supplement  the  DOLAR  to 
the  Director,  DAMS.  In  conjunction 
with  the  Office  of  the  Solicitor,  DAMS 
will  review  all  issuances  whether  or  not 
they  will  be  published  in  the  Federal 
Register  as  a  part  of  the  DOLAR  System. 
In  the  case  of  internal  procurement 
policy  instructions,  the  purpose  of  the 
review  is  to  ascertain  that  such 
instructions  are  consistent  with  the  FAR 
and  the  DOLAR  and  that  they  do  not 
contain  information  which  should  be 
issued  under  the  DOLAR. 

Subpart  2901.4— Deviations  From  the 
FAR  and  DOLAR 

2901 .403    Individual  deviations  from  the 
FAR. 

(a)  The  Procurement  Executive  (PE)  is 
authorized  to  approve  deviations  from 
FAR  provisions  [see  FAR  1.403)  or 
DOLAR  provisions,  which  affect  only 
one  contracting  action,  unless  FAR 
1.405(e)  is  applicable.  Requests  for 
deviations  shall  be  submitted  through 
the  Director,  DAMS. 

(b)  Requests  for  deviations  under 
paragraph  (a)  of  (his  section  must  be 
submitted  by  the  HCA  and  include 
justification  as  to  why  the  deviation  is 
required. 

(c)  A  copy  of  the  approved  deviation 
must  be  included  in  the  contract  file. 

2901.404    Class  deviations. 

(a)  The  PE  is  authorized  to  approve 
class  deviations  from  FAR  or  DOLAR 
provisions  which  affect  more  than  one 
contracting  action,  unless  FAR  1.405(e) 
is  applicable.  The  request  for  deviation 
is  submitted  through  the  Director, 
DAMS. 

(b)  Requests  for  deviations  under 
paragraph  (a)  of  this  section,  must  be 
submitted  by  the  HCA  and  include 
justification  as  to  why  the  deviation  is 
required  and  the  number  of  contracting 
actions  which  will  be  affected. 

(c)  For  a  FAR  class  deviation  the 
Director,  DAMS  will  consult  with  the 
Chair  of  the  CAAC,  as  required  in  FAR 
1.404(a)(1),  before  authorizing  the 
deviation. 

(d)  A  copy  of  the  approved  class 
deviation  must  be  included  in  each 
contract  file. 

(e)  Recommended  revisions  to  the 
FAR  and  a  copy  of  each  approved  class 
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FAR  deviation  will  be  transmitted  to  the 
FAR  Secretariat  by  the  Director,  DAMS 
as  required  in  FAR  1.404. 

2901 .405    Deviations  pertaining  to  treaties 
and  executive  agreements. 

(a)  The  Director,  DAMS  is  responsible 
for  transmitting  to  the  FAR  Secretariat 
the  information  required  in  FAR 
1.405(d). 

(b)  For  deviations  not  authorized  by 
FAR  1.405(b)  or  (c),  the  Director,  DAMS 
will  process  the  request  for  deviation 
through  the  FAR  Secretariat. 

Subpart  2901 .6— Career  Development, 
Contracting  Authority,  and 
Responsibilities. 

2901.601    General. 

(a)  This  section  deals  with  contracting 
authority  and  responsibilities  of  the 
head  of  the  agency  as  described  in 
2902.1,  FAR  Subpart  1.6  and  this 
subpart. 

(1)  The  authority  and  responsibility 
vested  in  the  Secretary  to  contract  for 
authorized  supplies  and  services  is 
delegated  to  the  Assistant  Secretary  for 
Administration  and  Management 
(ASAM). 

Dollar  threshold 


(2)  The  ASAM  may  delegate 
contracting  authority  to  a  bureau  or 
agency  within  the  Department  of  Labor 
as  he/she  delineates  in  writing. 

(b)  The  Assistant  Secretary  for 
Administration  and  Management,  acting 
through  the  Prociuement  Executive, 
may  delegate  additional  procurement 
authority  subject  to  the  issuance  of 
warrants  by  the  Prociu-ement  Executive, 
and  reserves  the  right  to  rescind  any 
acquisition  authority,  if  it  is  determined 
that  such  action  is  in  the  best  interest  of 
the  Government. 

2901.602    Contracting  officers. 

2901.602-1     Authority. 

Contracting  warrants,  at  all  levels 
above  the  micropurchase  threshold, 
must  be  requested  by  the  HCA  in 
writing  and  signed  by  the  Prociuement 
Executive.  Warrants  may  be 
accompanied  by  letters  of  appointment 
that  may  provide  requirements  for 
maintaining  the  warrant  (e.g., 
maintaining  current  documentation  for 
the  FAR,  DOLAR,  and  other  guidance, 
and  recturent  training).  Copies  of  the 
appointment  shall  be  maintained  in  the 
Division  of  Acquisition  Management 
Services.  Contracting  officers  must 


display  the  original  warrant  (and  its 
limitations)  in  their  workspace.  A  listing 
of  ciurent  contracting  officers  may  be 
available  for  review  on  the  Internet  at 
http://www.dol.gov/oasam/grants/ 
prgms.htm.  To  modify  a  contracting 
officer's  authority,  the  present 
appointment  must  be  revoked  and  a 
new  certificate  issued. 

2901 .602-3    Ratification  of  unauthorized 
commitments. 

(a)  If  the  HCA  agrees  that  the 
commitment  appears  to  be  without  valid 
authorization,  the  Division  of 
Acquisition  Management  Services  must 
be  notified  by  the  HCA  in  accordance 
with  the  procedures  outlined  in  this 
section. 

(b)  Ratifications — tliresholds.  The 
Department  of  Labor  may  only  ratify 
acquisitions  that  were  intended  to  fulfill 
a  bona  fide  need  and  otherwise  were 
authorized  when  made.  If  the  action  to 
be  ratified  is  not  approved,  then  the 
employee  who  authorized  the  work  may 
be  liable  for  the  entire  cost  of  the  action. 
Requests  received  by  contracting 
officers  for  ratification  of  commitments 
made  by  personnel  lacking  contracting 
authority  must  be  processed  as  follows: 


Below  the  micropurchase  threshold  

Between  the  micropurchase  threshold  and  the  Simplified 

Acquisition  Threshold. 
Atxjve  the  Simplified  Acquisition  Threshold  


Must  be  approved  by  (ratifying  official) 


Head  of  the  Contracting  Office 
Head  of  Contracting  Activity  .... 


Steps  to  be  followed 


a  through  e  &  g. 
a  through  e  &  g. 


ASAM,  after  review  by  the  Procurement  Review  Board    j  a  through  g. 


cc«^  P^*-  Procurement  policies  require  review  by  the  Procurement  Review  Board  of  advisory  and  assistance  services  acquisitions  above 
$50  000  for  cornpetitive  acquisitions  and  at  any  dollar  amount  for  noncompetitive  acquisitions,  and  waivers  for  contracts  with  employees  and  re- 
cently separated  employees.  Therefore,  review  by  the  PRB  is  required  for  unauthorized  obligations  at  these  lower  thresholds 


Step  Instruction 

(a)  The  individual  is  placed  on  notice  by 
the  contracting  officer,  in  writing,  that  the 
purchase  may  be  inappropriate  because  he 
did  not  have  a  purchasing  request,  funding, 
or  authority  to  obligate  the  Government  to 
make  an  expenditure  of  funds. 

(i)  The  individual  who  made  the 
unauthorized  contractual  commitment  shall 
furnish  the  contracting  officer  all  records  and 
documents  concerning  the  commitment  and 
a  complete  written  statement  of  the  facts, 
including,  but  not  limited  to  a  statement  as 
to  why  the  acquisition  office  was  not  used, 
a  description  of  work  to  be  performed  Or 
products  to  be  furnished,  an  estimated  or 
agreed-upon  contract  price,  citation  of 
appropriation  available,  and  a  statement  as  to 
whether  the  contractor  has  commenced 
performance. 

(ii)  In  the  absence  of  such  an  individual, 
the  head  of  the  applicable  office  will  be 
responsible  for  providing  such  information, 
including  an  explanation  of  why  the 
individual  who  made  the  unauthorized 
commitment  is  unavailable  to  provide  this 
information. 

(b)  The  individual  who  made  the 
unauthorized  commitment  or  the  head  of  the 


applicable  office,  as  appropriate,  shall 
provide  a  determination  and  finding  [see 
FAR  1.704)  to  the  contracting  officer 
indicating  that: 

(i)  Supplies  or  services  have  been  provided 
to  and  accepted  by  the  Government,  or  the 
Government  otherwise  has  obtained  or  will 
obtain  a  benefit  resulting  from  performance 
of  the  unauthorized  commitment; 

(ii)  A  procurement  request  and/or 
accompanying  documentation  including  a 
statement  signed  by  the  individual  that 
explains  why  normal  acquisition  procedures 
were  not  followed,  explains  why  the  source 
was  selected,  lists  other  sources  considered, 
describes  the  work,  and  estimates  or  states 
the  agreed  upon  price.  (If  the  DOL  employee 
who  made  the  unauthorized  commitment  is 
no  longer  available,  appropriate  program 
personnel  must  provide  the  information 
described  in  this  paragraph);  and 

(iii)  Funds  are  available  and  were  available 
at  the  time  of  the  unauthorized  commitment. 

(c)  The  contracting  officer  reviewing  the 
unauthorized  commitraent  shall  determine 
whether  the  price  is  fair  and  reasonable,  and 
if  payment  is  recommended  to  the  ratifying 
official.  (The  contracting  officer  may  rely 
upon  written  documentation  submitted  by 


managing  staff  above  the  individual  who 
made  the  unauthorized  commitment,  in 
making  his/her  determination.) 

(d)  Legal  review  is  required  before 
ratification  by  the  ratifying  official. 

(e)  The  ratifying  official  shall  make  an 
affirmative  determination  and  finding  that: 

(i)  The  resulting  purchase  order  or  contract 
would  otherwise  have  been  proper  if  made 
by  an  appropriate  contracting  officer. 

(ii)  The  contracting  officer  reviewing  the 
unauthorized  commitment  has  determined 
that  the  price  is  fair  and  reasonable,  and 
payment  is  recommended. 

(f)  For  cases  over  the  simplified  acquisition 
threshold,  all  documentation  for  steps  (a) 
through  (e)  must  be  forwarded  to  the 
Director,  Division  of  Acquisition 
Management  Services  for  submission  to  the 
Procurement  Review  Board.  However,  the 
ratifying  official  is  responsible  for  directing 
the  receipt  and  acceptance  for  all  products 
and  deliverables  received  by  the  Government 
as  a  result  of  an  unauthorized  commitment. 

(g)  The  supervisor  of  the  individual  who 
made  the  unauthorized  commitment  shall 
prepare  a  corrective  action  plan  to  preclude 
further  unauthorized  commitments  [e.g. 
ethics,  purchase  card,  or  administrative 


49000 


procedures 
action).  The  ra 
the  corrective 
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and  again  after 
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training,  or  other  appropriate 
ifying  official  may  approve 
I  iction  plan.  The  individual 
iie  ratifying  official  in  writing 
corrective  action  has  been  initiated 
it  has  been  hilly 


2901 .603    Seiection,  appointment,  and 
termination  of  appointment. 

2901.603-1     Oeneral. 

(a)  The  Pralcurement  Executive  will 
develop  and  manage  an  acquisition 
career  managBment  program  for 
contracting  OBrsonnel.  Training 
requirements^  must  conform  to  Office  of 
Federal  Proci  uement  Policy  Letters  92- 
3,  97-01,  anc  the  Federal  Acquisition 
Institutes  cm  riculiun.  These  references 
are  available  it: 

http://www.an  iet.gov/Library/OFPP/ 
PolicyLetters/L  ett€rs/PL97-01.btmI.  http:// 
www.amet.gpv  /Library /OFPP/PolicyLetters/ 
Letters/PL92-3  html,  and  through  the  Federal 
Acquisition  Ini  titute  (FAI)  at:  http:// 
www.faion]inecom/fai/campus/index4.htm. 

(b)  The  pre  gram  must  cover  all 
contracting  p  ersonnel  in  the  following 
categories: 

(1)  Genera,  Schedule  (GS-1 102) 
Contracting  t  'eries  (See  also  FAR  1.603); 

(2)  Contracting  officers,  regardless  of 
General  Sche  dule  Series,  with 
contracting  authority  above  the 
simplified  acquisition  threshold; 

(3)  Purchasing  Series  (GS-1 105),  other 
individuals  performing  purchasing 
duties  and  in(dividuals  with  contracting 
authority  betiveen  the  micro-purchase 
and  simplifiad  acquisition  thresholds. 

(4)  All  Coriracting  Officer  Technical 
Representatives  as  identified  in 
2901.603-71] 

2901.603-3    Appointment. 

General.  In  accordance  with  FAR 
1.603-3  appointments  will  be  made  in 
writing  on  an  SF  1402  for  all  warrants 
above  the  micro-piuchase  threshold.  In 
addition  appointments  may  be  made  for 
specific  funciions  unrelated  to  dollar 
threshold,  such  as  indirect  cost 
negotiation,  debt  management,  closeout 
fimctions. 

(a)  Purcba.  e  cards  (micropurchase 
threshold).  P  jrchase  cardholders  will  be 
appointed  in  accordance  with  the  DOL 
Guidelines  f(  ir  Purcheise  Card  Use  and 
the  Agency/(  )ffice  procediu«s  approved 
by  the  HCA.  Agency/Organization 
Purchase  Caijd  Coordinators  requesting 
issuance  of  ai  purchase  card  must  be 
responsible  br  enstuing  that  the 
purchase  cardholder  has  taken  an 
orientation  course  before  issuance  and/ 
or  use  of  the  purchase  card.  A  list  of 
piutrhase  car  Iholders  is  available  at: 
http://www.iol.gov/oasain/foia/hotfoia/ 
citibank-list.  jtm. 


(b)  Simplified  acquisition  threshold 
(currently  $100,000).  The  HCA  may 
request  a  delegation  of  procurement 
authority  not  to  exceed  the  simplified 
acquisition  threshold  based  on 
education,  training,  and  experience,  in 
the  acquisition  field.  Effective  October 
1,  2003,  all  new  appointments  must 
comply  with  training  requirements 
listed  in  "OFPP  Policy  Letter  No.  92-3, 
Procurement  Professionalism  Program 
Policy-Training  for  Contracting 
Personnel",  dated  June  24, 1992. 

(c)  $500,000.  The  HCA  may  request  a 
delegation  of  proctu^ment  authority  not 
to  exceed  $500,000  based  on  the 
individual's  education,  training  and 
experience  in  contracting.  Although 
primarily  reserved  for  those  in  the  GS 
1102  series,  the  HCA  may  consider 
business  acumen,  education,  training, 
and  experience.  Effective  October  1, 
2003,  all  new  appointments  must 
comply  with  training  requirements 
listed  in  "OFPP  Policy  Letter  No.  92-3, 
Procurement  Professionalism  Program 
Policy-Training  for  Contracting 
Personnel",  dated  Jime  24,  1992. 

(d)  Unlimited.  The  HCA  may  request 
a  delegation  of  prociu^ment  authority 
on  an  imlimited  basis  for  individuals 
whose  education,  training,  and 
experience  in  contracting  warrant  such 
authority.  Although  primarily  reserved 
for  those  in  the  GS  1102  series,  the  HCA 
may  consider  length  of  service,  training, 
and  experience.  Effective  October  1, 
2003,  all  new  appointments  must 
comply  with  training  requirements 
listed  in  "OFPP  Policy  Letter  No.  92-3, 
Procurement  Professionalism  Program 
Policy-Training  for  Contracting 
Personnel",  dated  June  24, 1992. 

2901.603-4    Terminations. 

Termination  of  a  contracting  officer's 
appointment  will  be  made  in  writing 
unless  the  warrant  contains  the  basis  for 
the  termination  (i.e.,  retirement, 
reassignment).  Terminations  may  be 
immediate,  but  must  not  operate 
retroactively. 

2901 .603-70    Responsibility  of  other 
Government  personnel. 

(a)  Only  DOL  personnel  with 
contracting  authority  shall  obligate  DOL 
to  any  type  of  contractual  obligation  and 
only  to  the  extent  of  their  delegated 
authority.  Responsibility  for 
determining  how  to  buy,  the  conduct  of 
the  buying  process,  and  execution  of  the 
contract  rests  with  the  contracting 
officer. 

(b)  Personnel  responsible  for 
determining  agency  needs  should 
maintain  a  close  and  continuous 
relationship  with  their  contracting 
officer  to  ensure  that  acquisition 


personnel  are  made  aware  of 
contemplated  acquisition  actions.  This 
will  be  mutually  beneficial  in  terms  of 
better  planning  for  acquisition  action 
and  more  timely,  efficient  and 
economical  acquisition. 

(c)  Personnel  not  delegated 
contracting  authority  or  insufficient 
contracting  authority,  may  not  commit 
the  Government,  formally  or  informally, 
to  any  type  of  contractual  obligation. 
However,  DOL  personnel  who  must  use 
the  contracting  process  to  accomplish 
their  programs,  must  support  the 
contracting  officer  to  ensure  that: 

(1)  Requirements  are  clearly  defined 
and  specified  vdthout  being  overly 
restrictive  in  accordance  with  FAR 
11.002; 

(2)  Competitive  sources  are  solicited, 
evaluated,  and  selected  as  appropriate; 

(3)  The  FAR  and  the  Competition  in 
Contracting  Act  requirements  for  full 
and  open  competition  are  satisfied  to 
the  maximiun  extent  practicable.  Sole 
soiu'ce  purchases  may  only  be  permitted 
in  accordance  with  FAR  Subpart  6.3  or 
other  applicable  provisions  of  the  FAR 
{e.g.  FAR  Part  8)  or  federal  law. 

(4)  Quality  standards  are  prescribed, 
and  met; 

(5)  Performance  or  delivery  is  timely; 

(6)  Files  are  dociunented  to 
substantiate  the  judgments,  decisions, 
and  actions  taken,  including  compliance 
with  paragraphs  (c)(2)  and  (3)  of  this 
section. 

(7)  Requirements  are  written  in  so  to 
encoiuage  competition  and  to  comply 
with  regulations  and  federal  policy  for 
meeting  acquisition  goals  such  as 
performance-based  contracting, 
HUBZone  contractors,  etc.  The 
contracting  officer  will  identify  these 
programs  to  the  program  office. 

2901.603-71    Contracting  Officer's 
Tecltnicai  Representatives  (COTR). 

(a)  At  the  time  a  COTR  is  to  become 
responsible  for  a  contract,  task  order,  or 
delivery  order,  the  contracting  officer 
must  issue  a  written  letter  of  delegation 
informing  the  individual  by  name  of  his 
or  her  authority,  including  a  delineation 
of  applicable  limitations  and 
responsibilities.  This  applies  to 
contracts  awarded  by  the  Department  of 
Labor  and  those  awarded  by  other 
agencies,  such  as  Federal  Supply 
Schedule  Contracts  or  Economy  Act 
transactions.  Only  the  contracting 
officer  cognizant  of  the  contract  action 
may  make  a  COTR  delegation.  However, 
a  contracting  officer  at  any  level  above 
the  cognizant  contracting  officer  may 
sign  the  delegation  letter,  following  his 
or  her  determination  of  its  accuracy, 
completeness,  and  sufficiency. 
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(b)  The  functions  of  a  COTR  typically 
may  include  such  actions  as  inspecting, 
testing,  and  accepting  contract  line 
items,  monitoring  the  contractor's 
performance,  controlling  Govemment- 
fiunished  property,  reviewing  and 
approving  and/or  recommending  to  the 
contracting  officer  approval/disapproval 
of  vouchers/invoices,  etc.  An  individual 
COTR  may  have  only  the  duties 
specifically  identified  in  a  written 
delegation  to  him  or  her  by  name  (i.e., 
COTT?  duties  may  not  be  delegated  to  a 
position)  and  has  no  authority  to  exceed 
them. 

(c)  Contracting  officers  may  not 
delegate  to  the  COTR  the  following 
authorities: 

(1)  The  authority  to  issue  task  or 
delivery  orders  against  a  contract  or  any 
of  the  agreements  defined  imder  FAR 
16.7; 

(2)  The  authority  to  change  any  of  the 
terms  and  conditions  of  a  contract  or 
any  of  the  agreements  defined  imder 
FAR  16.7; 

(3)  The  authority  to  sign  contracts  or 
contract  modifications; 

(4)  The  authority  to  write  letters  to  the 
contractor  that  will  affect  the  cost  or 
schedule  of  the  contract.  The  authority 
to  otherwise  write  letters  to  a  contractor 
must  require  the  COTR  to  send  a  copy 
of  the  letters  to  the  contracting  officer 
for  the  contract  file; 

(5)  The  authority  to  approve 
contractors'  final  invoices  imder  cost- 
reimbursement  contracts.  However,  the 
COTR  must  make  a  final  payment 
recommendation  to  the  contracting 
officer;  or 

(6)  The  authority  to  commit  the 
Government  to  any  adjustments  to  the 
price  or  cost  of  the  contract  or  order 
(e.g.,  the  contracting  officer  must  sign 
all  pre-negotiation  and  price  negotiation 
memoranda  including  those  which  may 
be  combined  into  one  document  for 
those  adjustments  valued  at  $100,000  or 
less). 

(d)  The  contracting  officer's 
delegation  must  include  the  admonition 
that  the  COTR  may  be  personally  liable 
for  unauthorized  commitments. 

•  Contracting  officer  authority  to  sign  or 
authorize  contractual  instniments  must 
not  be  delegated  through  a  COTR 
designation  or  by  any  means  other  than 
a  contracting  officer  warrant. 

(e)  The  contractor  must  be  notified  of 
the  COTR  designation  in  writing  and  a 
copy  of  the  COTR  letter  of  appointment 
also  must  be  provided  to  the  contractor. 
The  contracting  officer  must  provide  the 
COTR  with  a  copy  of  the  COTR 
designation  notification  that  was  sent  to 
the  contractor. 

(f)  The  letter  delegating  COTR 
authority  must  include  the  contract 


number,  and  must  include  the  following 
information,  at  a  minimum: 

(1)  Contracting  officer's  and  contract 
specialist's/administrator's  name  and 
telephone  niunber; 

(2)  COTR's  specific  authority  and 
responsibilities; 

(3)  COTR's  specific  limitations, 
including  the  admonition  that  the  COTR 
may  be  personally  liable  for 
imauthorized  commitments; 

(4)  Detailed  description  of  the  tjrpes  of 
files  and  the  content  of  the  files  to  be 
maintained  by  the  COTR; 

(5)  Reference  to  meeting  applicable 
requirements  for  ethics,  procurement 
integrity,  no  conflict  of  interest,  and 
proper  standards  of  conduct,  including 
a  copy  of  FAR  Part  3,  and  other 
regulations,  statutes,  or  directives 
governing  these  topics  (e.g.,  5  CFR  Part 
2635,  Standards  of  Conduct); 

(6)  A  requirement  that  the  COTR 
acknowledge  receipt  and  acceptance  of 
the  letter  and  return  it  to  the  contracting 
officer. 

(7)  A  description  of  the  training 
required  and  information  on  obtaining 
such  training. 

(g)  Applicability.  The  eligibility 
requirements  of  this  subpart  must  apply 
to  all  individuals  who  are  designated  by 
the  contracting  officer  as  COTRs. 

(h)  Eligibility  standards.  To  be 
determined  eligible  for  an  appointment 
as  a  DOL  COTR,  the  following  standards 
must  be  met: 

(1)  The  candidate  must  attend  and 
successfully  complete  a  minimum  of  a 
16-hoiu'  basic  COTR  com^e;  and 

(2)  The  candidate  must  attend  a 
minimimi  of  1  hoiu  of  training 
specifically  in  procurement  ethics, 
either  through  courses  offered 
periodically  by  the  Department  of  Labor, 
another  federal  agency's  program,  or  a 
commercial  vendor. 

(i)  Limitations.  Effective  October  1, 
2003,  each  COTR  appointment  made  by 
the  contracting  officer  must  clearly  state 
that  the  representative  is  not  an 
authorized  contracting  officer  and  does 
not  have  the  authority  imder  any 
circumstances  to: 

(1)  Award,  agree  to  award,  or  execute 
any  contract,  contract  modification, 
notice  of  intent,  or  other  form  of  binding 
agreement; 

(2)  Obligate,  in  any  manner,  the 
payment  of  money  by  the  Government; 

(3)  Make  a  final  decision  on  any 
contract  matter  which  is  subject  to  the 
clause  at  FAR  52.233-1,  Disputes;  or 

(4)  Terminate,  suspend,  or  otherwise 
interfere  with  the  contractor's  right  to 
proceed,  or  direct  any  changes  in  the 
contractor's  performance  that  are 
inconsistent  with  or  materially  change 
the  contract  specifications. 


(j)  Termination.  (1)  Termination  of  the 
COTR's  appointment  must  be  made  in 
writing  by  a  contracting  officer  and 
must  give  the  effective  date  of  the 
termination.  The  contracting  officer 
must  promptly  modify  the  contract  once 
a  colli  termination  notice  has  been 
issued.  A  termination  notice  is  not 
required  when  the  COTR's  appointment 
terminates  upon  expiration  of  the 
contract. 

(2)  COTRs  may  be  terminated  for 
reasons  (not  an  exhaustive  listing)  such 
as  exceeding  their  authorities  and 
limitations,  conflicts  of  interest, 
unethical  conduct,  failure  to  perform, 
reassignment/resignation/retirement, 
and  upon  completion  of  the  contract  to 
which  assigned. 

(k)  Waivers.  No  individual  may  serve 
as  a  COTR  on  any  contract  without  the 
requisite  training  and  signed  COTR 
certificate  for  the  file.  In  the  rare  event 
that  there  is  an  urgent  requirement  for 
a  specific  individual  to  serve  as  a  COTR 
and  the  individual  has  not  successfully 
completed  the  required  training,  the 
HCA  may  waive  the  training 
requirements  and  authorize  the 
individual  to  perform  the  COTR  duties. 

2901.603-72    Administrative  procurement 
reviews. 

(a)  The  Procurement  Executive  (PE)  is 
responsible  for  performing 
administrative  procurement  reviews  for 
each  procurement  office  in  the 
Department  of  Labor  except  the  Office  of 
Inspector  General  (OIG).  The  purpose  of 
these  reviews  is  to  audit  internal 
controls  to  ensure  compliance  with 
established  .procurement  law, 
regulations,  policies,  procedures  and 
applicable  directives.  The  reviews  are  to 
emphasize  the  development  and 
improvement  of  managerial  controls  and 
best  practices. 

(b)  The  administrative  procurement 
review  system  is  a  three-pronged 
approach  that  includes  self-assessment, 
statistical  data  for  validation,  and 
flexible  quality  reviews  and  assessment 
techniques.  This  system  is  required  to: 

(1)  Evaluate  the  effectiveness  and 
efficiency  of  office  acquisition  systems; 

(2)  Assess  the  adequacy  of  policies, 
procedures  and  regulations  governing 
the  acquisition  process;  and 

(3)  Identiiy  and  implement  changes 
necessary  to  improve  the  systems. 

(c)  The  PE  shall  establish 
procurement  review  procedures,  which 
will  focus  on: 

(1)  Conformance  with  policies  of  the 
FAR,  DOLAR  and  the  Department  of 
Labor  Manual  Series  2-800  and  2-900. 

(2)  Conformance  with  federal 
reporting  requirements  for  the 
Department  of  Labor. 
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(3)  Underst  inding  of  new  department- 
wide  or  gover  iment-wide  initiatives 
(e.g.,  E-Prociuement). 

(4)  Govemi<ient-wide  procedures 
established  h^  the  Office  of  Management 
and  Budget. 

(d)  HCAs  aije  responsible  for  ensuring 
contracting  ac  tivity  compliance  with 
law  and  regul  jtions  through  the  review 
process. 


and  oversight 

Subpart  2901 
Findings 


7 — Determinations  and 


2901 .707    Sigiiatory  authority. 

A  class  justification  for  other  than  full 
and  open  con:  petition  must  be  approved 
in  writing  by  he  same  approval 
authority  as  f<  t  individual  justifications 
in  accordance  with  FAR  6.304(a).  The 
approval  leve  must  be  determined  by 
the  estimated  total  value  of  the  class. 

PART  2902-{)ERNITIONS  OF  WORDS 
AND  TERIMS 


Sec. 

2902.1— Oefinilions 
2902.101     Defiiitions. 
Authority:  5  J.S.C.  301,  40  U.S.C.  486(c). 

Subpart  2.1—  DefinKions 

2902.101     Defiiitions. 

(a)  Commoi  ily  used  words  and  terms 
are  defined  in  FAR  Subpart  2.1.  This 
Part  2902  giv«  s  DOL-specific  meanings 
for  some  of  th  ese  words  and  terms  and 
defines  other  ivords  and  terms 
commonly  us  jd  in  the  DOL  acquisition 
process. 

(b)  The  foUi  )wing  words  and  terms  are 
used  as  defin(  d  in  this  subpart  unless  - 
the  context  in  which  they  are  used 
clearly  requir  !S  a  different  meaning,  or 

a  different  de  iniUon  is  prescribed  for  a 
particular  par  t  or  portion  of  a  part: 

Competitio.  i  Aavocate.  The 
Competition  j  advocate  for  the 
Department  o '  Labor  is  appointed  by  the 
ASAM  and  is  defined  in  FAR  6.5  and 
2906.5.  If  the  appointee  is  recused  fi-om 
a  procuremenjt  action,  the  ASAM  may 
designate  another  official  to  act  in  that 
capacity. 

Contracting  activity  means  an  agency 
or  componen'  office  within  the 
Department  o "  Labor  with  specific 
responsibilit>  for  managing  contract 
functions  pur  suant  to  one  or  more 
warrants  sign  }d  by  the  Procurement 
Executive  (or  the  Office  of  the  Inspector 
General  for  its  contracting  activity). 

Contracting  Officer's  Technical 
Representative  means  the  individual 
appointed  by  the  contracting  officer-to 
represent  the  Department  of  Labor's 
programmati(  interests  on  a  Department 
of  Labor  cont  act,  task  order,  or  delivery 


order.  This  individual  is  responsible  to 
the  contracting  officer  for  overseeing 
receipt  and  acceptance  of  goods/services 
by  the  Government,  reporting  on  the 
contractor's  performance,  and 
approving/disapproving  payment  to  the 
Contractor.  Authority  is  otherwise 
limited  to  giving  technical  direction  to 
the  Contractor  within  the  framework  of 
the  contract  (see  2901.603-71).  This 
position  may  go  by  other  titles,  such  as: 
A  technical  point  of  contact  (TPOC),  or 
Contacting  Officer's  Representative 
(COR). 

Head  of  Agency  (also  called  agency 
head),  for  the  FAR  and  DOLAR  only, 
means  the  Assistant  Secretary  for 
Administration  and  Management; 
except  that,  the  Secretary  of  Labor  is  the 
head  of  Agency  for  acquisition  actions 
which  by  the  terms  of  a  statute  or 
delegation  must  be  performed 
specifically  by  the  Secretary  of  Labor; 
the  Inspector  General  is  the  Head  of 
Agency  in  all  cases  for  the  Office  of  the 
Inspector  General.  Authority  to  act  as 
the  Head  of  Agency  has  been  delegated 
to  the  Assistant  Secretary  for 
Employment  and  Training  and  the 
Assistant  Secretary  for  Mine  Safety  and 
Health  for  their  respective  agencies.  For 
purposes  of  the  Economy  Act, 
(determinations  and  interagency 
agreements  under  FAR  17.5)  only,  the 
Employment  Benefits  Administration, 
Employment  Standards  Administration, 
Women's  Bureau,  Office  of  Solicitor, 
Bureau  of  Labor  Statistics,  Office  of 
Disability  Employment,  and  the 
Occupational  Safety  and  Health 
Administration  are  delegated 
contracting  authority. 

Head  of  Contracting  Activity  (HCA) 
means  the  official  who  has  overall 
responsibility  for  managing  the 
contracting  activity,  when  the 
contracting  activity  has  more  than  one 
person  with  a  warrant  issued  by  the 
Procurement  Executive.  In  the 
Department  of  Labor  the  following 
officials  are  the  HCA  for  their  respective 
organization: 

(i)  For  the  Mine  Safety  and  Health 
Administration,  the  Director, 
Administration  and  Management, 
MSHA. 

(ii)  For  the  Employment  and  Training 
Administration,  the  Director,  Office  of 
Grants  and  Contract  Management,  ETA. 

(iii)  For  the  Office  of  Inspector 
General,  the  Director,  Division  of 
Finance  and  Administration,  OIG. 

(iv)  For  the  Bureau  of  Labor  Statistics, 
the  Director,  Division  of  Administrative 
Services,  BLS. 

(v)  For  the  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management  and  all  other  agencies  not 


listed  in  this  definition,  the  Director, 
Business  Operations  Center,  OASAM.  " 

Procurement  Executive  means  the 
Director,  Business  Operations  Center, 
and  is  synonymous  with  the  term 
"Senior  Procurement  Executive"  as 
defined  at  FAR  2.101. 

PART  2903— {IMPROPER  BUSINESS 
PRACTICES  AND  PERSONAL 
CONFLICTS  OF  INTEREST 

Subpart  2903.1 — Safeguards 

Sec. 

2903.101     Standards  of  Conduct. 

2903.101-1     General. 

2903.104    Procurement  integrity. 

2903.104-3     Definition. 

2903.104-5    Disclosure,  protection,  and 

marking  of  contractor  bid  or  proposal 

information  and  source  selection 

information. 
2903.104-7    Violations  or  possible 

violations. 

Subpart  2903.2 — Contractor  Gratuities  to 
Government  Personnel 

2903.203  Reporting  suspected  violations  of 
the  Gratuities  clause. 

2903.204  Treatment  of  violations. 

Subpart  2903.6— Contracts  With 
Government  Employees  or  Organizations 
Owned  or  Controlled  by  Tliem 

2903.601  Policy. 

2903.602  Exceptions. 

Authority:  5  U.S.C.  301,  40  U.S.C.  486(c). 
Subpart  2903.1 — Safeguards 
2903.101     Standards  of  conduct 
2903.101-1    General. 

The  statutory  prohibitions  and  their 
application  to  DOL  personnel  are 
discussed  in  the  Standards  of  Ethical 
Conduct  for  Employees  of  the  Executive 
Branch,  5  CFR  Part  2635  and  the 
supplemental  DOL  standards  of 
conduct,  5  CFR  Part  5201.  All  DOL 
personnel  involved  in  acquisitions  must 
become  familiar  with  these  statutory 
prohibitions.  Any  questions  concerning 
them  must  be  referred  to  an  Agency 
Ethics  Official  in  the  Office  of  the 
Solicitor.  In  addition  to  criminal 
penalties,  the  statutes  provide  that 
transactions  entered  into  in  violation  of 
these  prohibitions  are  voidable  (18 
U.S.C.  218).  Any  suspected  violations 
must  be  reported  promptly  to  the  Office 
of  Inspector  General. 

2903.104    Procurement  integrity. 

2903.104-3    Definitions. 

Agency  ethics  official  means  the 
Solicitor  or  the  Associate  Solicitor  for 
Legislation  and  Legal  Counsel  (LLC). 
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2903.104-5    Disclosure,  protection,  and 
ntaridng  of  contractor  bid  or  proposal 
information  and  source  selection 
information. 

(a)  Government  employees  serving  in 
the  following  positions  are  authorized 
access  to  proprietary  or  source  selection 
information,  but  only  to  the  extent 
necessary  to  perform  their  official 
duties: 

(1)  Personnel  participating  in 
technical  evaluation  panels  (i.e.,  source 
selection  board)  or  personnel  evaluating 
an  offeror's  or  bidder's  technical  or  cost 
proposal  under  other  competitive 
procedures,  and  personnel  evaluating 
protests. 

(2)  Personnel  assigned  to  the 
contracting  office. 

(3)  The  initiator  of  the  prociuement 
request  (to  include  the  official  having 
principal  technical  cognizance  over  the 
requirement). 

(4)  Small  business  specialists. 

(5)  Personnel  assigned  to  the  Office  of 
the  Solicitor. 

(6)  Personnel  assigned  to  the 
Department  of  Labor's  Division  of  Cost 
Determination  and  the  Defense  Contract 
Audit  Agency. 

(7)  Personnel  assigned  to  the  Division 
of  Acquisition  Management  Services. 

(8)  Members  of  the  Prociu«ment 
Review  Board. 

(9)  The  Office  of  Inspector  General. 

(10)  Other  Government  employees 
authorized  by  the  contracting  officer. 

(11)  Supervisors,  at  any  level,  of  the 
personnel  listed  in  this  paragraph  (a). 

(b)  The  originator  of  information  that 
may  be  source  selection  information 
must  consult  with  the  contracting 
officer  or  the  procurement  officer,  who 
must  determine  whether  the 
information  is  source  selection 
information.  DOL  personnel  responsible 
for  preparing  source  selection 
information  as  defined  in  FAR  2.101 
must  assure  that  the  material  is  marked 
with  the  legend  in  FAR  3.104-4  at  the 
time  the  material  is  prepared. 

(c)  Unless  marked  with  the  legend 
"SOURCE  SELECTION 
INFORMATION— SEE  FAR  3.104-4," 
draft  specifications,  purchase 
descriptions,  and  statements  of  work 
could  erroneously  be  released  dming  a 
market  survey  in  order  to  determine  the 

■  capabilities  of  potential  competitive 
sources  (see  FAR  7.1  and  7.10). 

2903.104-7    Violations  or  possible 
violations  of  standards  of  conduct 

(a)  The  Procurement  Executive  is  the 
individual  designated  to  receive  the 
contracting  officer's  report  of  violations. 

(b)  The  HCA  or  designee  must  refer  all 
information  describing  an  actual  or 
possible  violation  to  the  Associate 


Solicitor  for  Legislation  and  Legal 
Coimsel  (LLC),  the  Procurement 
Executive  and  Inspector  General  staff. 

Subpart  2903.2— Contractor  Gratuities 
to  Government  Personnel 

2903.203  Reporting  suspected  violations 
of  the  Gratuities  clause. 

Contractor  gratuities  offered  to 
Government  personnel  are  subject  to  the 
restriction  under  the  Standards  of 
Ethical  Conduct  for  the  Employees  of 
the  Executive  Branch,  5  CFR  Part  2635. 

2903.204  Treatment  of  violations. 

Any  suspected  violations  of  FAR 
Subpart  3.2  and  the  clause  at  FAR 
52.203-3,  Gratuities,  must  be  reported  to 
the  Office  of  Inspector  General.  The 
authority  to  determine  whether  a 
violation  of  the  Gratuities  clause  by  the 
contractor,  its  agent,  or  another 
representative,  has  occurred  and  the 
appropriate  remedies  are  delegated  to 
the  HCA. 

Subpart  2903.6— Contracts  With   ' 
Government  Employees  or 
Organizations  Owned  or  Controlled  by 
Them 

2903.601  Policy. 

In  addition  to  restrictions  placed  on 
current  federal  government  employees, 
18  U.S.C.  207  places  some  restrictions 
on  contracting  with  former  officers, 
employees,  and  elected  officials  of  the 
executive  and  legislative  branches. 
Under  these  prohibitions,  contracts  with 
formei"  employees  are  prohibited  for  a 
period  of  one  year  from  the  date  of 
severance  of  duties  unless  an  exception 
is  granted  as  set  forth  in  2903.602. 

2903.602  Exceptions. 

(a)  In  accordance  with  FAR  3.602, 
only  when  there  is  a  most  compelling 
reason  to  do  so,  is  the  ASAM  authorized 
to  except  a  contract  from  the  policy  in 
FAR  3.601,  after  the  Procurement 
Review  Board  and  the  agency  ethics 
official  have  reviewed  and 
recommended  approval  of  the 
exception.  However,  when  time  does 
not  permit,  the  ASAM  may  imilaterally 
approve  an  exception.  The  exception 
and  information  supporting  the 
exception  must  be  provided  to  the 
contracting  officer  for  their  official 
records. 

(b)  When  an  exception  under  this 
subpart  is  requested,  it  is  submitted 
through  the  director  of  the  cognizant 
program  office  to  the  HCA.  In  the 
prociu^ment  request,  the  director  must 
describe  the  basis  for  the  exception  from 
the  restrictions  of  FAR  3.601. 

(c)  The  Department  of  Labor  may 
enter  into  a  negotiated  contract  or  an 


amendment  to  an  existing  contract  with 
former  employees  of  DOL  within  one 
year  of  separation  (or  with  firms  in 
which  former  employees  are  known  to 
have  a  substantial  interest)  only  after 
review  and  recommendation  for 
approval  by  the  agency  ethics  official, 
the  Procurement  Review  Board,  and 
written  approval  by  the  ASAM. 

(d)  Approval  of  a  decision  to  grant  an 
exception  as  provided  in  the  section 
must  be  dociunented  by  a  written 
findings  and  determination  prepared  by 
the  requesting  official  for  signature  by 
the  Assistant  Secretary  for 
Administration  and  Management.  The 
determination  and  findings  must 
document  compliance  with  FAR  3.603, 
FAR  9.5  and  DOLAR  2909  5:  specify  the 
compelling  reason(s)  for  award;  and  be 
placed  in  the  contract  files  and  the  files 
ofthePRB. 

PART  2904— ADMINISTRATIVE 
lyiATTERS 

Subpart  2904.6— Contract  Reporting 

Sec. 

2904.601  Record  requirements. 

2904.602  Federal  Procurement  Data  System. 

Subpart  2904.8— Government  Contract  Hies 

2904.800-70    Contents  of  conUact  files. 
Appendix  A  to  Part  2904 
Authority:  5  U.S.C.  301,  40  U.S.C.  486(c). 

Subpart  2904.6— Contract  Reporting 

2904.601  Record  requirements. 
Appendix  A  to  Part  2904  contains  a 

list  of  reciuring  reports  requested  of  the 
Department  of  Labor.  Unless  otherwise 
noted,  prociu^ment  offices  must  submit 
the  information  identified  to  the 
Division  of  Acquisition  Management 
Services  for  consolidation  into  a  single 
report. 

2904.602  Federal  Procurement  Data 
System. 

(a)  DOL's  data  collection  point  is  the 
Business  Operations  Center,  Division  of 
Acquisition  Management  Services.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 

(b)  The  SF  279,  Individual  Conti^ct 
Action  Report  (over  $25,000),  and  SF 
281,  Summary  of  Contract  Actions  of 
$25,000  or  less,  are  due  by  the  tenth  day 
of  each  month. 

Subpart  2904.8 — Government  Contract 
Files 

2904.800-70    Contents  of  contract  files. 

(a)  The  reports  listed  in  Appendix  A 
to  this  part  are  applicable  to  the 
Department  of  Labor. 

(b)  HCAs  must  be  responsible  for 
establishing  standard  contract  files  for ' 
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their  contract^g 
must  provide 
contract  files 


activities.  The  HCA  Acquisition  Management  Services 

Dne  or  more  representative     (DAMS)  as  requested  for  comment, 
o  the  Director.  Division  of     Appendix  A  to  Part  2904 


Title 


)f  report 


FPDS 


1 .  Report  of 
Construction' 

2.  Contractor 
ment  Property 

3.  Major 
Goals        anc 
Report* 

4.  Semi-annual 
Report 

5.  A-76  &  FAIR 

6.  SF  281 
tract  Action 
Less). 

7  SF  294. 
for  Individual 

8  SF  295.  Sutfimary 
Report 

9.  Value  Englne^nng 

10  Report  on 
Universities, 
profit  InstituJioiis 

1 1  Procureme(it 
and  Update 


Proposed    Federal 

Meport  of  Govem- 

Pr^ference     Program 
Achievements 

.abor  Enforcement 


SUBCHAPTER 
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Reference 


29CFR  1.4  

FAR  Chapter  45 
DLMS  2  1000  . ... 


Act  Inventory  

Summary  Con- 
deport  (525,000  or 


FAR  Chapter  22:  29  CFR  5.7(b) 


FAIR  ACT  &  OMB  MEMO 
FAR  Subpart  4.6 


Sut  contracting  Report  '  FAR  Subpart  19.7 Sf  294 
;;ontracts. 

Sutx:ontract     FAR  Subpart  19.7 


Report'  

•ederal  Support  to 
Colleges,  and  Non- 
Forecast,   Initial 


OMB  Circular  A-131   

Section   3(a)(7)   of   tfie   National 
Science  Foundation(NSF)  Act. 

Pub.  L  100-656  


Date  due 


Annually;  20-Aug  

Annually;  31 -Oct 

By  the  20th  of  each  Month 


Semi-annually;  April  25  and  25- 

Oct. 

June  30th  of  each  year  

Quarterly;   January  25,   April  25, 

July  25,  and  25-Oct. 

Semi-annually:  April  30;  30-Oct  ... 

Semi-annually    March    30,    Sep- 
tember 30. 

Annually;  7-Dec  

Annually;  O/A,  15-May  


Sept  15  (Init.)  and  Apr  15  (Up- 
date). 


Submitted  to 


ESA  Davis  Bacon. 

ASC. 

OSBP. 

ESA  Service  Contract  Act. 

OAMS. 
DAMS. 

contracting  officer. 

contracting  officer. 

DAMS. 

Upon  request,  From  NSF. 

DAMS 


For  those  rep  )rts  with  an  (*),  if  there  was  no  activity  for  the  period  being  reported,  a  negative  response  for  the  period  must  be  submitted  to  the 
requisitioning  of|ce. 


3— ACQUISmON  PLANNING 


PART  2905— PIIBLICIZING  CONTRACT 
ACTIONS 

Subpart  2905.1|— Dissemination  of 
Information 

■  Sec. 
2905.101     Metlods  of  disseminating 
informatioi . 

Subpart  2905.2l-Synopsis  of  Proposed 
Contract  Actions 

2905.202     Exertions. 

Subpart  2905.4J— Release  of  Information 

2905.402  General  public. 

2905.403  Reqfests  from  Members  of 
Congress. 

2905.404  Rel^se  procedures. 

Subpart  2905.51— Paid  Advertisements 

2905.502  Autlority. 

2905.503  F^odedures. 
Authority:  5  IJ.S.C.  301;  40  U.S.C.  486(c}. 

S  Jbpart  2905;1— Dissemination  of 
Information 

2905.101    Metl^s  of  disseminating 
information. 


Government 
synopsis  and 
information 
actions.  The 
Management 
DOL's  accouxjt 


I 


Contracting  officers  may  only  use  the 
int  of  Entry  (GPE)  for 
dissemination  of 
c  jnceming  procurement 
ivision  of  Acquisition 
services  manages  the 


Subpart  2905.2— Synopsis  of  Proposed 
Contract  Actions 

2905.202    Exceptions. 

The  Assistant  Secretary  for 
Administration  and  Management  is 
authorized  to  make  the  determination 
prescribed  in  FAR  5.202(b).  A  written 
determination  documenting  the  reasons 
why  advance  notice  is  not  appropriate 
or  reasonable  must  be  submitted  by  the 
HCA  for  appropriate  action  including 
communication  with  the  officials  listed 
in  FAR  5.202(b). 

Subpart  2905.4 — Release  Of 
Information 

2905.402  General  public. 

(a)  Unless  the  HCA  determines  that 
disclosure  would  be  prejudicial  to  the 
interests  of  DOL,  the  bidder's  mailing 
list  or  solicitation  mailing  list  may  be 
released  upon  request. 

(b)  Any  request  for  release  of 
information  is  subject  to  the  Freedom  of 
Information  Act  and  FAR  24.2. 

2905.403  Requests  from  Members  of 
Congress. 

All  proposed  responses  to 
Congressional  inquiries  must  be 
prepared  and  forwarded  for 
coordination  with  the  Office  of  the 
Solicitor  and  the  Office  of  Congressional 
and  Intergovernmental  Affairs  to 
determine  whether  circumstances  exist 
that  will  allow  the  release  of  additional 


information.  In  such  instances,  the 
Congressional  requestor  must  be 
furnished  an  interim  reply  providing  the 
information  that  is  releasable.  The 
interim  reply  must  describe  the  problem 
that  precludes  release  of  any  requested 
materials,  and  describe  generally  what 
steps,  if  any,  are  being  taken  to  make 
such  information  available. 

2905.404    Release  procedures. 

Heads  of  contracting  activities  are 
authorized  to  release  long-range 
acquisition  estimates  under  the 
conditions  in  FAR  5.404-1. 

Subpart  2905.5 — Paid  Advertisements 

This  subpart  provides  policies  and 
procedures  for  the  procurement  of  paid 
advertising  as  covered  by  5  U.S.C.  302, 
44  U.S.C.  3701,  3702,  and  3703. 

2905.502  Authority. 

When  it  is  deemed  necessary  to  use 
paid  advertisements  in  newspapers  and 
trade  journals,  written  authority  for 
such  publication  may  be  obtained  from 
the  HCA  or  designee. 

2905.503  Procedures. 

(a)  Prior  to  obtaining  HCA  approval, 
an  agency  should  seek  legal  review  to     ^ 
determine  whether  it  has  appropriate 
legal  authority  for  advertising.  The  HCA 
exercising  the  authority  delegated  by 
2905.502  must  do  so  in  accordance  with 
the  procedures  set  forth  in  FAR  5.503 
and  those  in  this  section. 
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(b)  Requests  for  procurement  of 
advertising  must  be  accompanied  by 
written  authority  to  advertise  or  publish 
which  sets  forth  justification  and 
includes  the  names  of  newspapers  or 
journals  concerned,  ft^quency  and  dates 
of  proposed  advertisements,  estimated 
cost,  and  other  pertinent  information. 

PART  2906— COMPETITION 
REQUIREMENTS 

Subpart  2906.3— Other  Than  Full  and  Open 

Competition 

Sec. 

2906.301     Policy. 

2906.303     Justifications. 

Subpart  2906.5— Competition  Advocates 

2906.501     Requirement. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2906.3— Other  Than  Full  and 
Open  Competition 

2906.301     Policy. 

(a)  Department  of  Labor  acquisitions 
must  comply  with  the  Department  of 
Labor  Manual  Series  (DLMS)  2,  Chapter 
830  (available  for  review  on  the 
Department  of  Labor's  website  or  by 
mail  from  the  Director,  Division  of 
Acquisition  Management  Services,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210-0001).  Any  proposed 
noncompetitive  acquisition  in  excess  of 
the  simplified  acquisition  threshold 
must  be  fully  justified  and,  if  required 
by  the  DLMS,  submitted  to  the  DOL 
Procurement  Review  Board  and 
approved  by  the  Assistant  Secretary  for 
Administration  and  Management  and, 
in  the  case  of  research  and  development 
contracts,  also  by  the  Assistant 
Secretary  for  Policy. 

(b)  With  the  exception  of  contracts  for 
advisory  and  assistance  services  or  for 
research  and  development,  the 
contracting  officer  has  the  authority 
below  the  simplified  acquisition 
threshold  to  approve  sole  source 
contracts.  The  contracting  officer  is 
responsible  for  assuring  that  proposed 
acquisitions  below  the  simplified 
acquisition  threshold  are  in  compliance 
wiA  FAR  and  DOLAR  requirements 
regarding  competition. 

2906.303    Justifications. 

The  authority  of  the  agency  head  to 
determine  that  only  specified  make  and 
models  of  technical  equipment  will 
satisfy  the  agency's  need  luider  FAR 
6.302-1  is  delegated  to  the  HCA. 

Subpart  2906.5— Competition 
Advocate 

2906.501     Requirement. 

The  Assistant  Secretary  for 
Administration  and  Management  must 


appoint  a  Competition  Advocate  for  the 
Department  of  Labor.  The  appointment 
will  be  predicated  on  an  understanding 
of  the  competition  requirements  in  the 
FAR,  and  particularly  small  business 
programs. 

PART  2907— ACQUISITION  PLANNING 

Subpart  2907.1— Acquisition  Plans 

Sec. 

2907.105    Contents  of  written  acquisition 
plans. 

2907.107    Orders  against  Federal  Supply 
Schedule  contracts,  Governmentwide 
acquisition  contracts  (GWACs),  or  other 
existing  indefinite-delivery  contracts. 

Subpart  2907.3— Contractor  Versus 
Government  Performance 

2907.300    Scope  of  subpart. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2907.1— Acquisition  Plans 

2907.1 05    Contents  of  written  acquisition 
plans. 

The  Department  of  Labor  has 
implemented  its  acquisition  planning 
system  in  compliance  with  FAR  7.1  and 
internal  procedures  provided  in  DLMS 
2  Section  834.  The  annual  forecast  is 
available  for  review  from:  http:// 
www.apps.dol.gov/contract  grant/ 
index.htm. 

2907.107    Additional  requirements  for 
acquisitions  involving  bundling. 

The  FAR  requirements  for 
justification,  review,  and  approval  of 
bundling  of  contract  requirements  also 
apply  to  an  order  from  a  Federal  Supply 
Schedule  contract,  Governmentwide 
acquisition  contract,  or  other  indefinite- 
delivery  contract  if  the  requirements 
consolidated  under  the  order  meet  the 
definition  of  "bundling"  at  FAR  2.101. 

Subpart  2907.3 — Contractor  Versus 
Government  Performance 

2907.300    Scope  of  subpart 

The  Department  of  Labor's  FAIR  Act 
inventory  of  commercial  activities 
performed  by  federal  employees  and 
inherently  governmental  functions  may 
be  accessed  on  the  Internet  at: 
ivww.doy.gov  under  "Doing  Business 
with  the  Department  of  Labor." 

PART  2908— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

Subpart  2908.4— Federal  Supply  Schedules 

Sec. 

2908.404    Using  Schedules. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 


Subpart  2908.4 — Federal  Supply 
Schedules 

2908.404  Using  Schedules 

Small  business  considerations, 
procedures  regarding  both  prime  and 
subcontracting  and  clearances  specified 
in  DOLAR  2919  apply  to  GSA  Federal 
Supply  Schedule  Orders  above  the 
simplified  acquisition  threshold. 
Procedures  to  be  followed  may  be 
modified  by  the  OSBP  as  appropriate  in 
order  to  comply  with  GSA  Federal 
Supply  Schedule  procedures  [e.g.  first 
tier  contracts  may  be  required  to  report 
their  commercial  subcontracting  goals  to 
the  DOL  Office  of  Small  Business 
Programs). 

PART  2909— CONTRACTOR 
QUALIFICATIONS 

Subpart  2909.1— Responsible  Prospective 
Contractors 

Sec. 

2909.105     F^cedures. 

Subpart  2909.4— Debarment,  Suspension, 
and  Ineligibility 

2909.402     Policy. 

2909.405  Effect  of  listing. 
2909.405-1     Continuation  of  current 

contracts. 

2909.406  Debarment. 
2909.406-1     General. 

2906.407  Suspension. 
2909.407-1     General. 

Subpart  2909.5— Organizational  Conflicts  of 
Interest 

2909.503     Waiver. 
2909.506     Procedures. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2909.1— Responsible 
Prospective  Contractors 

2909.105    Procedures. 

Before  awarding  a  contract,  the 
contracting  officer  must  make  a  written 
determination  of  the  otherwise 
successful  bidder's/offeror's 
responsibility  in  accordance  with  FAR 
9.105.  In  addition  to  past  performance 
information,  the  contracting  officer  must 
insure  that  the  proposed  contractor,  and 
any  subcontractor  representing  more 
than  $25,000  in  goods  or  services,  does 
not  appear  in  the  "List  of  Parties 
Excluded  from  Federal  Prociuement" 
(available  on  the  Internet  at 
www.epls.amet.gov.  In  addition, 
contracting  officers  should  base  their 
determination  of  contractor 
responsibility  on  a  review  of  the 
company's  "Summary  or  Financial 
Report"  from  Dun  &  Bradstreef 
(available  on  the  internet  for  a  fee  from 
http://wvirw.dnb.com/). 
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Subpart  2909.4 — Debarment, 
Suspension,  and  Ineligibility 

2909.402    Policy. 

(a)  This  subpart  prescribes  DOL 
policies  and  p  ocedures  governing  the 
debarment  an(  suspension  of 
contractors,  th  b  listing  of  debarred  and 
suspended  coi  itractors,  contractors 
declared  ineli]  ;ible  (see  FAR  9.403)  and 
distribution  o:  the  list.  This  subpart 
does  not  appl]  to  Department  of  Labor 
debarments  or  suspensions  issued  for 
Davis-Bacon  /  ct  and  Davis-Bacon 
Related  Act  vi  jlations.  Service  Contract 
Act  Violations ,  Affirmative  Action/ 
Equal  Employ  ncnt  Opportunity 
Violations,  or  /iolations  under  other 
statutes  admir  istered  by  the  Department 
of  Labor. 

(b)  Contract  ng  activity  officials  shall 
have  the  foUo\  ring  responsibilities. 

(1)  Heads  of  contracting  activity 
(HCA)  shall: 

(i)  Provide  a  n  effective  system  to 
.ensure  that  co  itracting  staffs  consult  the 
"List  ofPartie. :  Excluded  from  Federal 
Procurement  ( nd  Nonprocurement 
Programs"  a1 ,  \ttp:/ /epls.amet.gov/ 
before  solicitii  ig  offers,  awarding  or 
extending  con  jacts,  or  consenting  to 
subcontract. 

(ii)  Considei  debarment  or  suspension 
of  a  contractor  when  cause,  as  defined 
under  FAR  9.-!  06-2  for  debarment  and 
FAR  9.407-2  fcr  suspension,  is  shown. 
Contracting  of  icers  should  consult  with 
their  appropri  ite  legal  counsel  before 
making  a  deci  lion  to  initiate  debarment 
or  suspension  proceedings.  If  a 
determination  is  made  that  available 
facts  do  not  ju  stify  beginning  debarment 
or  suspension  proceedings,  the  file 
should  be  doc  imented  accordingly. 
This  determin  ition  is  subject  to 
reconsideratic  n  if  warranted  by  new 
information. 

(iii)  When  t  le  decision  is  made  to 
initiate  deban  lent  and/or  suspension  of 
a  contractor,  t  le  Procurement  Executive 
must  prepare  i  notice  in  accordance 
with  FAR  9.4(  6-3(c)  or  FAR  9.407-3(c). 
The  draft  noti  :e,  along  with  the 
administrativ(  file  containing  all 
relevant  facts  md  analysis  must  be 
forwarded  to  I  le  PE,  as  the  debarring 
and  suspendii  ig  official,  following 
review  by  the  activity's  legal  counsel. 

(2)  The  Proc  urement  Executive  shall: 
(i)  Review  t  le  notice  and 

administrativ(  i  file  for  sufficiency  and 
provide  for  re  aew  by  other  DOL 
officials  as  coi  isidered  appropriate; 

(ii)  In  accor  lance  with  FAR  9.406- 
3(c)  or  FAR  9.  t07-3(c),  if  it  is 
determined  that  action  is  warranted, 
give  the  contr  ictor  prompt  notice  of  the 
proposed  debi  irment  or  suspension; 


(iii)  Direct  additional  fact-finding  as 
necessary  when  material  facts  are  in 
dispute. 

(iv)  Notify  the  contractor  and  any 
affiliates  involved  of  the  final  decision 
to  debar  or  suspend,  including  a 
decision  not  to  debar  or  suspend,  in 
accordance  with  FAR  9.406-3(c)  and 
FAR  9.407-3(c). 

(v)  Be  responsible  for  accomplishing 
the  actions  required  in  FAR  9.404(c) 
within  five  working  days  after  debarring 
or  suspending  a  contractor  or  modifying 
or  rescinding  such  an  action. 

(vi)  Maintain  Department-wide 
records  of  debarred  or  suspended 
contractors  in  accordance  with  FAR 
9.404. 

2909.405    Effect  of  listing. 

(a)  Contractors  debarred,  suspended, 
or  proposed  for  debarment  are  excluded 
from  receiving  contracts,  and  agencies 
must  not  solicit  offers  from,  award 
contracts  to,  or  consent  to  subcontract 
with  these  organizations,  unless  the 
HCA  determines  in  writing  that  there  is 
a  compelling  reason  for  such  action  and 
the  Assistant  Secretary  for 
Administration  and  Management 
approves  such  determinations. 

fb)  Bids  received  from  any  listed 
contractor  in  response  to  an  invitation 
for  bids  must  be  entered  on  the  abstract 
of  bids,  and  rejected  unless  the  HCA 
determines  in  writing  that  there  is  a 
compelling  reason  to  consider  the  bid 
and  the  ASAM  approves  such  action. 

(c)  Proposals,  quotations,  or  offers 
received  from  any  listed  contractor  shall 
not  be  evaluated  for  award  or  included 
in  the  competitive  range,  nor  shall 
discussions  be  conducted  with  a  listed 
offeror  during  a  period  of  ineligibility, 
unless  the  HCA  determines  in  writing 
that  there  is  a  compelling  reason  to  do 
so  and  the  ASAM  approves  such  action. 

2909.405-1     Continuation  of  current 
contracts. 

(a)  At  the  time  an  option  is  being 
exercised,  contracting  officers  must 
review  the  List  of  Parties  Excluded  from 
Federal  Procurement  and 
Nonprocurement  Programs.  If  a 
contractor  or  significant  subcontractor  is 
identified  in  the  listing,  the  contracting 
officer  must  make  a  written 
determination  either  to  proceed  or  to 
terminate  the  contract,  and  must  explain 
the  rationale  for  the  decision.  In 
accordance  with  FAR  9.405-1, 
contracting  officers  may  continue 
contracts  or  subcontracts  in  existence  at 
the  time  a  contractor  is  suspended  or 
debarred,  unless  it  is  determined  that 
termination  of  the  contract  is  in  the  best 
interest  of  the  Government.  The 
contracting  officer  must  make  such 


determination  in  writing,  after 
consulting  with  the  contracting  officer's 
technical  representative  and  legal 
counsel.  The  determination  must  be 
approved  by  the  HCA. 

(b)  Contracting  activities  must  not 
renew  or  otherwise  extend  the  diuration 
of  current  contracts,  or  consent  to 
subcontracts,  with  contractors  debarred, 
suspended,  or  proposed  for  debarment, 
unless  the  HCA  states,  in  writing,  the 
compelling  reasons  for  renewal  or 
extension  and  the  ASAM  approves  such 
action. 

2909.406    Debarment. 

2909.406-1    General. 

(a)  The  Procurement  Executive  (PE)  is 
the  debarring  official  for  DOL  and  is 
authorized  to  debar  a  contractor  for  any 
of  the  causes  in  FAR  9.406-2,  using  the 
procedures  in  2909.406-3. 

(b)  The  Procurement  Executive  is 
authorized  to  make  an  exception, 
regarding  debarment  by  another  agency 
debarring  official  in  accordance  with  the 
conditions  in  FAR  9.406-l(c). 

2909.406-3    Procedures. 

(a)  Investigation  and  referral. 
Whenever  a  DOL  employee  knows  a 
cause  for  debarment,  as  listed  in  FAR 
9.406-2,  the  appropriate  HCA  affected 
must  be  notified.  The  contracting  officer 
must  consult  with  the  Office  of  the 
Solicitor  and  the  Office  of  the  Inspector 
General,  as  appropriate,  and  submit  a 
formal  recommendation  documenting 
the  cause  for  debarment  to  the  PE. 

(b)  Notice  of  proposal  to  debar.  Based 
upon  review  of  the  recommendation  to 
debar  and  consultation  with  the  Office 
of  the  Solicitor  and  Office  of  the 
Inspector  General,  as  appropriate,  the 
PE  must  initiate  proposed  debarment  by 
taking  the  actions  listed  in  FAR  9.406- 
3(c)  and  advising  the  contractor  of 
DOL's  rules  under  2909.4. 

(c)  Fact-finding  proceedings.  For 
actions  listed  under  FAR  9.406-3{b)(2), 
the  PE  must  afford  the  contractor  the 
opportunity  to  appear  at  an  informal 
fact-finding  proceedings  as  required  by 
FAR  9.406-3(b)(2)(i).  The  proceeding 
must  be  conducted  by  the  Office  of 
Administrative  Law  Judges  and  must  be 
held  at  a  date  and  location  reasonably 
convenient  to  the  parties  concerned. 
Subject  to  the  provisions  of  29  CFR  Part 
18,  entitled  "Rules  Of  Practice  And 
Procedure  For  Administrative  Hearings 
Before  The  Office  Of  Administrative 
Law  Judges",  the  contractor  and  any 
specifically  named  affiliates,  may  be 
represented  by  counsel  or  any  duly 
authorized  representative.  Either  party 
may  call  witnesses.  The  proceedings 
must  be  conducted  expeditiously  and  in 
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such  a  maimer  that  each  party  will  have 
a  full  opportunity  to  present  all 
information  considered  pertinent  to  the 
proposed  debarment.  A  transcript  of  the 
proceedings  must  be  made  available  to 
the  contractor  under  the  conditions  in 
"FAR  9.406-3(b)(2)(ii). 

(d)  Decision  and  notice.  The  PE  shall 
make  a  decision  on  imposing  debarment 
in  accordance  with  the  procedures  in 
FAR  9.406-3(d),  findings  of  fact  of  the 
Administrative  Law  Judge,  and  the 
conditions  in  FAR  9.406-4  and  9.406- 
5.  Notice  of  the  decision  must  be 
provided  to  the  contractor  and  any 
affiliates  involved  in  accordance  with 
the  procedures  in  FAR  9.406-3(e). 

2909.407    Suspension. 

(a)  The  Procurement  Executive  is  the 
suspending  official  for  DOL  and  is 
authorized  to  suspend  a  contractor  for 
any  of  the  causes  in  FAR  9.407-2,  using 
the  procedures  in  2909.406-3. 

(b)  The  Procurement  Executive  is 
authorized  to  make  an  exception, 
regarding  suspension  by  another  agency 
suspending  official,  under  the 
conditions  in  FAR  9.407-1  (d). 

2909.407-1     General. 

(a)  Investigation  and  referral. 
Whenever  a  DOL  employee  knows  a 
cause  for  suspension,  as  listed  in  FAR 
9.407-2,  the  appropriate  HCA  affected 
must  be  notified.  The  HCA  must  consult 
with  the  Office  of  the  Solicitor  and  the 
Office  of  the  Inspector  General,  as 
appropriate,  and  submit  a  formal 
recommendation  documenting  the  cause 
for  suspension,  to  the  Procurement 
Executive. 

(b)  Notice  of  suspension.  Based  upon 
review  of  the  recommendation  to 
suspend,  and  consultation  with  the 
Office  of  the  Solicitor  and  the  Office  of 
the  Inspector  General,  as  required,  the 
PE  will  initiate  suspension  by  taking  the 
actions  listed  in  FAR  9.407-3{c)  and 
advising  the  contractor  of  DOL's  rules 
under  this  subpart. 

(c)  Fact-finding  proceedings.  For 
actions  listed  under  FAR  9.407-3(b)(2), 
the  Prociu'ement  Executive  must  afford 
the  contractor  the  opportunity  to  appear 
at  informal  proceedings,  as  required  by 
FAR  9.407-3(b)(2)fi).  Either  party  may 
call  witnesses.  The  proceedings  must  be 
conducted  expeditiously  and  in  such  a 
manner  that  each  party  will  have  a  full 
opportunity  to  present  all  information 
considered  pertinent  to  the  proposed 
suspension. 

(d)  Suspension  decisions.  The 
Procurement  Executive  must  make  a 
final  decision  on  suspension  as 
prescribed  in  FAR  9.407-3(d).  Notice  of 
the  decision  must  be  provided  to  the 
contractor  and  any  affiliates  involved,  in 


accordance  with  the  provisions  in  FAR 
9.407-3(d)(4). 

Subpart  2909.5— Organizational  and 
Consultant  Conflicts  of  Interest 

2909.503    Waiver. 

(a)  The  PE  is  delegated  authorify  by 
the  ASAM  to  waive  any  general  rule  or 
procedure  in  FAR  9.5  when  its 
application  in  a  particular  situation 
would  not  be  in  the  Govermnent's  best 
interest. 

(b)  Requests  for  waivers  must  be  made 
by  the  HCA  to  the  PE.  Each  request  must 
include: 

(1)  An  analysis  of  the  facts  involving 
the  potential  or  actual  conflict  including 
benefits  and  detriments  to  the 
Government  and  prospective 
contractors; 

(2)  A  discussion  of  the  factors  which 
preclude  avoiding,  neutralizing,  or 
mitigating  the  conflict;  and 

(3)  Identification  of  the  provision(s)  in 
FAR  9.5  to  be  waived. 

(c)  In  making  determinations  under 
this  subpart  the  PE  must  request  the 
opinion  of  the  Office  of  the  Solicitor, 
Division  of  Legislation  and  Legal 
Counsel. 

2909.506    Procedures. 

(a)  If  a  prospective  contractor 
disagrees  with  the  decision  of  a 
contracting  officer  regarding  an 
organizational  conflict  of  interest  and 
requests  higher  level  review  as  referred 
to  in  FAR  9.506  the  matter  must  be 
referred  to  the  Office  of  the  Solicitor, 
Associate  Solicitor  for  Legislative  and 
Legal  Counsel,  and  the  Director, 
Division  of  Acquisition  Management 
Services. 

(b)  Referrals  must  be  made  by  the 
head  of  the  contracting  agency 
concerned  and  include  the  contracting 
officer's  decision  and  the  position  of  the 
prospective  contractor. 

PART  2910— MARKET  RESEARCH 

Sec. 

2910.002    Procedures. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

2910.002    Procedures. 

(a)  In  accordance  with  FAR  6.302- 
1(c),  purchase  descriptions  must  not 
specify  a  product,  or  specific  feature  of 
a  product,  peculiar  to  a  manufacturer 
unless  they  are  justified  to  the 
contracting  officer  in  writing  by  the 
office  initiating  the  purchase  request. 
The  justification  must  state  that  the 
product,  or  specific  product  featiu^,  is 
essential  to  the  Government's 
requirements  and  other  similar  products 
or  features  will  not  meet  these 
requirements.  This  determination  must 


be  signed  by  a  representative  of  the 
office  originating  the  request  and  must 
accompany  the  purchase  requisition 
submitted  to  the  appropriate  contracting 
office.  If  such  a  justification  is  not  made, 
the  contracting  officer  may  assiune  that 
another  make  and  model,  or  a  generic 
product  could  equally  meet  the  DOL 
requirement. 

(d)  In  accordance  with  FAR  10.002(b), 
the  requisitioning  office  must  submit  to 
the  contracting  officer  information 
demonstrating  that  a  variety  of  products 
fi-om  various  commercial  sources  have 
been  considered.  This  requirement  is 
not  necessary  for  required  sources  (See 
FAR  8.001).  Orders  to  be  placed  against 
non-mandatory  sources,  such  as  the 
Federal  Supply  Schedules,  or  other 
Govemmentwide  Acquisidon  Contracts, 
should  include  product  information 
concerning  multiple  sources  based  on 
research  from  the  Government  web  site 
or  other  sources.  When  documented  in 
this  manner,  the  contracting  officer  may 
rely  on  this  information  in  developing  a 
procurement  strategy,  or  for 
documenting  the  comparison  of  catalogs 
or  pricelists. 

PART  2911— DESCRIBING  AGENCY 
NEEDS 

Subpart  2911.1— Selecting  And  Developing 
Requirements  Documents 

Sec. 

29 1 1 . 1 03     Market  acceptance. 

Subpart  2911.5— Liquidated  Damages 

2911.501     Policy. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2911.1— Selecting  and 
Developing  Requirements  Documents 

291 1 .103    Marlcet  acceptance. 

The  authority  of  the  Head  of  an 
Agency  under  FAR  11.103(a),  to  require 
offerors  to  demonstrate  that  the  items 
offered  have  either  achieved  commercial 
market  acceptance  or  been  satisfactorily 
supplied  to  an  agency  under  current  or 
recent  contracts  for  the  same  or  similar 
requirements,  and  otherwise  meet  the 
item  description,  specifications,  or  other 
criteria  prescribed  in  the  public  notice ' 
and  solicitation,  is  delegated  to  the 
HCA. 

Subpart  291 1 .5— Liquidated  damages 

2911.501    Policy. 

In  accordance  with  FAR  11.501(d). 
the  authority  of  the  Head  of  Agency  to 
recommend  to  the  Department  of 
Treasury.  Commissioner,  Financial 
Management  Services,  that  the  amount 
of  a  contractor's  liquidated  damages  be 
waived  or  reduced  in  whole  or  in  part, 
is  delegated  to  the  HCA. 


49008 


Federal  Register / Vol.  68,  No.  158 /Friday,  August  15,  2003 / Proposed  Rules 


PART  2912— ACQUISmON  OF 
COMMERCIAL  ITEMS 

Subpart  291 2.3— Solicitation  Provisions  and 
Contract  Clauses  for  the  Acquisition  of 
Commercial  Items 

Sec.  1 

2912.302    Tailoring  of  provisions  and 

clauses  for  the  acquisition  of  commercial 

items.      I 

Authority:  3  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2912.3— Solicitation 
Provisions  and  Contract  Clauses  for 
the  Acquisition  of  Commercial  items 

2912.302    Tailoring  of  provisions  and 
clauses  for  the  acquisition  of  commercial 
items. 

In  accorda  ace  with  FAR  12.302(c),  a 
request  for  m  aiver  to  tailor  terms 
inconsistent  with  customary 
commercial  practice  must  be 
documented 
the  contracti  ag  officer,  euid  may  be 


in  a  written  justification  by 


the  HCA  on  an  individual 


approved  by 
or  class  basis . 


PART  2913-1-SIMPUFIED  ACQUISITION 
PROCEDURES 

Sut>part  2913.1 — Procedures 

Sec. 

2913.106-3      lojiciting  competition, 

evaluatioi  i  of  quotations  or  offers,  award 

and  docui  nentation. 

2913.2— Actions  at  or  Below  the 
MicropurchaslB  Threshold 

2913.3— Simplified  Acquisition  Methode 

2913.301     Goi'ernmentwide  Commercial 

Purchase  Card. 
2913.307     Fojms. 

Authority:  i  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2913.1 — Procedures 

2913.106-3    Soliciting  competition, 
evaluation  of  quotations  or  offers,  award 
and  docunteiltation. 

(a)  In  accordance  with  FAR  13.106- 
3(b),  simplified  acquisition  files  must 
contain  docikmentation  of  the  factors 
considered  in  making  an  award  in 
excess  of  tha  micro-purchase  threshold. 
When  other  Lhan  the  lowest  responsive 
quotation  fr<  m  a  responsible  supplier  is 
used  as  the  I  asis  for  a  purchase,  the 
contracting  ( >fficer  must  identify  the 
basis  (i.e.  be  it  value)  of  the  award  and 
include  in  U  le  purchase  file 
documentat:  on  of  the  reasons  for 
rejecting  an]  lower  quotation  and  the 
name  of  the  ndividual  responsible  for 
making  the  (  etermination  to  award  to 
other  than  ti  le  lowest  priced  quotation. 
The  contrad  ing  officer  has  broad 
discretion  ii  determining  the  award  of 
a  purchase  c  rder,  which  may  be  based 
on  the  factoi  s  listed  in  FAR  13.106-3. 
This  require  aient  does  not  necessitate  a 


separate  determination  if  the 
procurement  file  contains  preprinted 
standardized  classifications  for  award. 

Subpart  2913.2— Actions  at  or  Below 
the  Micro-Purchase  Threshold 

The  Government  commercial 
purchase  card  must  be  used  in 
preference  to  other  methods  of 
procurement  for  purchases  up  to  the 
micropurchase  threshold.  Other  small 
purchase  methods  (Blanket  Purchase 
Agreements,  third  party  drafts,  and 
purchase  orders)  may  be  used  in  Ueu  of 
the  Government  purchase  card  when  it 
is  more  cost-effective  or  practicable. 

Subpart  2913.3— Simplified  Acquisition 
Methods 

2913.301     Governmentwide  Commercial 
Purcitase  Card. 

(a)  The  Government  purchase  card 
has  far  fewer  requirements  for 
documentation  than  other  methods  of 
purchasing.  However,  the  same  legal 
restrictions  apply  to  credit  card 
purchases  that  apply  to  other  purchases 
using  appropriated  funds.  If  a  purchase 
cardholder  has  questions  about  the 
lawfulness  of  a  particular  purchase,  he 
or  she  must  initially  consult  their 
appropriate  office  purchase  card 
administrator,  who  will  consult  the 
Office  of  the  Solicitor  as  necessary. 

(b)  GAO  decisions  surrounding  the 
concept  of  the  "availability  of 
appropriations"  are  often  stated  in  terms 
of  whether  appropriated  funds  are  or  are 
not  "legally  available"  for  a  given 
expenditure.  Restrictions  on  the 
piuposes  for  which  appropriated  funds 
may  be  used  come  from  a  variety  of 
sources,  including  the  DOL 
Appropriations  Acts,  and  decisions  of 
the  Comptroller  General  and  his 
predecessor,  the  Comptroller  of  the 
Treasiuy. 

(c)  HCAs,  Administrative  Officers, 
and  contracting  officers  are  encouraged 
to  review  the  GAO  publication  entitled 
Principles  of  Federal  Appropriations 
Law.  This  document  must  be  consulted 
when  developing  Office/ Agency 
Purchase/Credit  Card  Program 
procedures.  A  number  of  the  more 
common  restrictions  which  "accounting 
officers  of  the  Government"  have  had 
frequent  occasion  to  consider  and  apply 
include,  for  example: 

(1)  Payment  of  attorney's  fees; 

(2)  Purchase  of  food,  entertaiiunent  or 
recreation; 

(3)  Payment  of  personal  membership 
fees;  and 

(4)  Payment  of  personal  expense  items 
such  as  gifts  for  employees,  and  entry 
fees  for  contests. 


2913.307    Forms. 

(a)  In  accordance  with  FAR  13.307, 
Agencies  may  use  order  forms  other 
than  the  Standard  Form  (SF)  1449  and 
may  print  on  those  forms  the  clauses 
considered  to  be  suitable  for  piu-chases. 
Alternate  forms  should  conform  with 
the  Standard  Form  to  the  maximum 
extent  practicable. 

(b)  The  SF  30  is  to  be  used  to  modify 
a  purchase  order. 

PART  291 4— SEALED  BIDDING 

Subpart  2914.4 — Opening  of  Bids  and 
Award  of  Contract 

Sec. 

2914.404-1    Cancellation  of  invitations  after 

opening. 
2914.407-3    Other  mistalces  disclosed  before 

award. 
2914.408    Award. 
2914.408-1     General. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2914.4 — Opening  of  Bids  and 
Award  of  Contract 

2914.404-1    Cancellation  of  invitations 
after  opening. 

The  authority  of  the  agency  head  in 
FAR  14.404-l(c)  and  (f)  to  make  a 
written  determination  to  cancel  an 
invitation  for  bids  and  reject  all  bids 
after  opening  and  to  authorize 
completion  of  the  acquisition  through 
negotiation,  is  delegated  to  the  HCA. 

2914.407-3    Otfter  mistakes  disclosed 
before  award. 

(a)  The  authorify  to  make 
determinations,  as  conferred  by  FAR 
14.407-3  (e)  is  delegated  to  the  HCA, 
without  power  of  redelegation,  but  only 
after  consultation  with  the  Office  of  the 
Solicitor.  All  such  determinations  shall 
be  documented  in  the  contract  file. 

(b)  The  following  procedures  must  be 
followed  when  submitting  doubtful 
cases  of  mistakes  in  bids  to  the 
Comptroller  General  for  an  advance 
decision,  as  provided  by  FAR  14.407- 
3(i). 

(1)  Requests  must  be  made  by  the 
HCA  after  consultation  with  the  Office 
of  Solicitor. 

(2)  Requests  must  be  in  writing,  dated, 
signed  by  the  requestor,  addressed  to 
the  Comptroller  General  of  the  United 
States,  Gieneral  Accoimting  Office, 
Washington,  DC  20548,  and  contain  the 
following: 

(i)  The  name  and  address  of  the  parfy 
requesting  the  decision;  and 

(ii)  A  statement  of  the  question  to  be 
decided,  a  presentation  of  all  relevant 
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facts,  a  statement  of  the  requesting 
party's  position  with  respect  to  the 
question,  and  copies  of  all  pertinent 
records  and  supporting  doctunentation. 

2914.408    Award. 

2914.408-1    General. 

(a)  When  only  one  bid  is  received  in 
response  to  an  invitation  for  bids,  such 
bid  may  be  considered  and  accepted  if 
the  contracting  officer  makes  a  written 
determination  that: 

(1)  The  specifications  used  in  the 
invitation  were  not  unduly  restrictive, 

(2)  Adequate  competition  was 
solicited  and  it  could  have  been 
reasonably  assiuned  that  more  than  one 
bid  woidd  have  been  submitted, 

(3)  The  price  is  reasonable,  and 

(4)  The  Did  is  otherwise  in  accordance 
with  the  invitation  for  bids. 

(b)  Such  a  determination  must  be 
placed  in  the  contract  file. 

PART  2915— CONTRACTING  BY 
NEGOTIATION 

Subpart  2915.4— Contract  Pricing 

Sec. 

2915.405-70    Determining  fair  and 
reasonable  price. 

Subpart  2915.5— Preaward,  Award,  and 
Postaward  Notifications,  Protests,  and 
Mistatces 

2915.508     Discovery  of  mistakes. 
Subpart  2915.6— Unsolicited  Proposals 

2915.604  Agency  points  of  contact. 

291 5.605  Content  of  unsolicited  proposals. 
2915.605    Agency  procedures. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2915.4— Contract  Pricing 

291 5.405-70    Determining  fair  and 
reasonable  price. 

(a)  Where  the  contractor  insists  on  a 
price  or  demands  a  profit  or  fee  that  the 
contracting  officer  considers 
unreasonable,  and  the  contracting 
officer  has  taken  all  authorized  actions 
to  resolve  the  matter  (see  FAR  15.402), 
the  contract  action  must  be  referred  to 
the  HCA  for  final  resolution. 

(b)  Resolution  imder  paragraph  (a)  of 
this  subsection,  must  be  dociunented 
and  signed  by  the  HCA,  and  included  in 
the  contract  file. 

Subpart  2915.5— Preaward,  Award,  and 
Postaward  Notifications,  Protests,  and 
Mistakes 

291 5.508    Discovery  of  mistakes. 

(a)  The  HCA  is  authorized  to  make  the 
administrative  determinations  in  FAR 
15.508  after  consultation  with  the  Office 
of  the  Solicitor  as  required  by  FAR 
14.407—4.  This  authority  may  not  be 
redelegated. 


(b)  The  contracting  officer  must 
process  a  mistake  and  prepare  a  case  file 
in  accordance  with  the  requirements  of 
FAR  14.407-4(e)(2).  The  file  must  be 
submitted  to  the  HCA  for  final 
determination. 

Subpart  2915.6— Unsolicited  Proposals 

2915.604  Agency  points  of  contact 

(a)  HCAs  shall  be  the  preliminary 
contacts  for  imsolicited  proposals.  This 
responsibility  may  be  delegated. 

(b)  HCAs  must  establish  within  their 
agencies  procediu-es  for  handling 
imsolicited  proposals  to  ensure  that 
imsolicited  proposals  are  controlled, 
evaluated,  safeguarded  and  disposed  of 
in  accordance  with  FAR  15.6. 

(c)  The  HCA  must  not  forward  for 
consideration  an  unsolicited  proposal,  if 
the  proposal  resembles  an  upcoming 
solicitation,  or  a  procurement  identified 
in  the  current  annual  acquisition  plan. 

2915.605  Content  of  unsolicited 
proposals. 

In  addition  to  the  contents  required 
by  FAR  15.605,  unsolicited  proposals 
for  research  should  contain  a 
commitment  by  the  offeror  to  include 
cost-sharing,  or  should  represent  a 
significant  cost  savings  to  the 
Department  of  Labor. 

2915.606  Agency  procedures. 

When  an  unsolicited  proposal  is 
received  by  an  official  of  the 
Department  of  Labor,  the  recipient  of 
the  proposal  must  forward  it  to  the 
HCA.  The  HCA  must  address  the 
requirements  of  FAR  15.604.  The  HCA 
must  determine  if  there  is  an  office(s) 
within  the  Department  of  Labor  whose 
mission  could  be  impacted  by  the 
proposal.  If  there  is,  the  HCA  must 
designate  a  recipient  within  that  office 
as  an  "assignee",  and  take  the  following 
action: 

(a)  Within  seven  (7)  working  days  of 
receipt,  the  HCA  must  forward  the 
proposal  to  the  assignee  along  with 
instructions  concerning  the  security, 
review  and  disposition  of  the  document. 

(1)  Inform  the  offeror  of  this  transfer 
in  writing  (preferably  by  facsimile  or 
other  electronic  means). 

(2)  Within  one  (1)  month  of  receipt  of 
the  unsolicited  proposal  by  the  assignee, 
the  office  receiving  the  proposal  must 
determine  the  merit  of  the  unsolicited 
proposal. 

(i)  If  the  office  finds  insufficient  merit 
to  consider  the  unsolicited  proposal 
further,  then  a  letter  will  be  sent  to 
inform  the  offeror  that  their  proposal 
will  not  be  considered  further,  and  is 
not  being  retained. 

(ii)  If,  after  a  comprehensive 
evaluation  as  deflined  by  FAR  15.606-2, 


the  office  finds  merit  in  the  proposal,  it 
must  consult  with  a  DOL  contracting 
officer  for  direction  in  complying  with 
FAR  15.607.  If  not  excluded  by  a 
condition  of  FAR  15.607(a),  a 
requisition  may  be  prepared  in 
accordance  with  FAR  15.607(b).  If  the 
requirement  exceeds  the  simplified 
acquisition  threshold  inclusive  of 
options  then  a  request  must  be  prepared 
for  the  Procurement  Review  Board  in 
accordance  with  Department  of  Labor 
procedures  stated  in  Department  of 
Labor  Manual  Series  2-830  (available  by 
mail  from  the  Division  of  Acquisition 
Management  Services). 

(b)  If  within  one  (1)  month  of  receipt 
(by  the  HCA)  no  assignee  can  be 
identified,  the  HCA  must  notify  the 
offeror  that  the  proposal  is  not  being 
considered  further. 

PART  2916— CONTRACT  TYPES 

Sec. 

2916.000    Scope  of  part. 

Sulipart  2916.5 — Indefinite-Delivery 
Contracts 

2916.505     Ordering. 

Subpart  2916.6— Time-and-Materials,  L^bor- 
Hour,  and  Letter  Contracts 

2916.603-2    Application. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

2916.000    Scope  of  part. 

This  part  describes  types  of  contracts 
that  may  be  used  in  acquisitions.  It 
further  prescribes  policies  and 
procedures  for  implementing  contracts. 

Subpart  2916.5— Indehnlte-Dellvery 
Contracts 

2916.505    Ordering. 

In  accordance  with  FAR  16.505(b)(5), 
the  Department  of  Labor  Task  Order  and 
Delivery  Order  Ombudsman  is  the  DOL 
Competition  Advocate  (see  DOLAR  Part 
2902). 

Subpart  2916.6 — Time-and-Materials, 
Labor-Hour,  and  Letter  Contracts 

Purchase  orders  for  services  above 
$25,000,  task  orders  against  DOL 
contracts,  and  GSA  for  orders  against 
GSA  or  other  Governmentwide  contracts 
for  services  must  comply  with  the 
provisions  of  FAR  16.505. 

2916.603-2    Application. 

The  HCA  is  authorized  to  extend  the 
period  for  definitization  of  a  letter 
contract  required  by  FAR  16.603-2(c)  in 
extreme  cases,  where  it  is  determined  in 
writing  that  such  action  is  in  the  best 
interest  of  the  Government. 
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PART  29174SPECIAL  CONTRACTING 
METHODS 

Sec. 

2917.000    Set  pe  of  part. 

Subpart  2917.  t— Options 
2917.207    Ex«  rcising  options. 

Subpart  2917.$  — Interagency  AcqulsKions 
Under  The  Ec^omy  Act 

291 7.500  Sec  pe  of  subpart. 

2917.501  Delinitions. 

2917.502  Geieral. 

2917.503  Del  srminations  and  findings 
requireme  its. 

2917.504  Ore  ering  procedures. 
2917.504-70    Signature  authority  and 

Internal  Pi  ocedures. 


Authority:  5 

U.S.C.  486(c) 


U.S.C.  301;  31  U.S.C.  1535;  40 


2917.000 

This  part 
procedtires 


Sc«pe 


of  part. 

itnplements  policies  and 
s  ated  in  FAR  Part  17. 


Subpart  291 7-2— Options 


nay. 


TheHCA 
circumstances 
quantities  in 
limit  prescril^' 
The 

17.205(a) 
justification 
for  such  action 


in  unusual 
,  approve  option 
excess  of  the  50  percent 
ed  in  FAR  17.203(g)(2). 
documentation  required  by  FAR 
mu  St  include  a  written 
o  fully  support  the  need 


2917.207    Excising  options. 

The  contra  :ttng  officer  must  use  a 
standardized  determination  and  finding 
before  exerciping  an  option  in 
accordance  ^*ith  FAR  17.207(f). 

Subpart  291 7. 5 — Interagency 
Acquisitions  Under  the  Economy  Act 


2917.500  Sc( 
This  subp< 
and  procedi 
appropriate 
interagency 
Economy  A( 
prescribed  b] 


of  subpart 

establishes  DOL  policy 
s  to  assure  the 
d  consistent  use  of 
cquisitions  under  the 
(31  U.S.C.  1535)  as 
FAR  17.5. 


291 7.501     Dei  initions. 

Interagenc  /  Acquisition  means  a 


procedure  b} 
obtains  need  id 
from,  or  thro  jgh 
Federal 
are  obligated 


which  a  DOL  agency 
supplies  or  services 
,  another  DOL  agency  or 
agency,  and  appropriated  funds 


legal 

acquisition 
property  bet 
organization  ; 
and  another 
instrument  i 
organization 
either  the 
Servicing 


Interagency  Agreement  means  the 
instrunient  used  for  an  interagency 
exchange  funds  or 
veen  two  DOL 
.  or  between  a  DOL  agency 
"ederal  agency.  This 
used  when  the  DOL 
meets  the  definition  of 
Rebuesting  Agency  or  the 


A^  Bncy. 


Interagency  Agreement  and 
Interagency  Acquisition  does  not 
include: 

(1)  Agreements  involving  supplies 
and  services  acquired  from  or  through 
mandatory  sources,  as  described  in  FAR 
Parts; 

(2)  Ck)ntracts  with  the  Small  Business 
Administration  based  upon  Section  8(a) 
of  the  Small  Business  Act  or  a  HUBZone 
small  business  under  the  Historically 
Underutilized  Business  Zone 
(HUBZone)  Act  of  1997; 

(3)  Cooperative  agreements  and 
grants;  or 

(4)  Any  agreement  or  acquisition, 
where  a  statute  authorizes  exception. 

Military  Interdepartmental 
Procurement  Request  (MIPR)  means  a 
type  of  interagency  agreement  used  to 
place  orders  for  supplies  and  non- 
personal  services  with  a  military 
department. 

Requesting  Agency  means  the  Federal 
agency  that  needs  the  supplies  or 
services,  and  is  obligating  the  funds  to 
provide  for  the  costs  of  performance. 

Servicing  Agency  means  the  Federal 
agency  which  is  providing  the  supplies, 
or  performing  the  services,  directly  or 
indirectly,  and  will  be  receiving  the 
funds  to  provide  for  the  costs  of 
performance. 

2917.502    General. 

(a)  Policy.  It  is  the  policy  of  DOL  to 
require  that  interagency  agreements  are 
written  to  assure  that  the  obligation  of 
fiscal  year  funds  is  valid,  that  statutory 
authority  exists  to  obtain  or  perform  the 
stated  requirements,  that  the  stated 
requirements  are  consistent  with  DOL's 
mission  responsibilities,  and  that  each 
agreement  complies  vdth  applicable 
laws  and  regulations. 

(b)  Applicability.  The  provisions  of 
this  subpart  apply  to  interagency 
acquisitions  and  agreements  luider  the 
Economy  Act. 

(c)  Appropriations  principles.  The 
appropriate  use  of  interagency 
acquisitions  embodies  several  principles 
of  Federal  appropriations  law. 

(1)  In  order  to  record  a  valid 
obligation  of  appropriations,  31  U.S.C. 
1 501  imposes  the  requirements  that 
interagency  agreements  be: 

(i)  A  binding  written  agreement  for 
specific  goods  or  services  to  meet  an 
existing  bona  fide  need; 

(ii)  For  a  purpose  authorized  by  law; 
and 

(iii)  Executed  and  obligated  by  the 
receiving  agency  before  the  expiration  of 
available  funds. 

(2)  The  Economy  Act  authorizes 
interagency  acquisitions,  and  provides 
for  payment  in  advance,  as  well  as 
reimbursement  to  the  appropriation 


account  to  which  the  performance  costs 
have  been  charged.  The  Economy  Act 
further  authorizes  the  servicing  agency, 
as  an  alternative  to  fulfilling  the 
requirement  through  internal  resources, 
to  obtain  the  needed  supplies  or 
services  by  contract. 

(3)  An  agreement  entered  into  under 
the  Economy  Act  is  recorded  as  an 
obligation  by  the  requesting  agency  the 
same  as  a  contract.  However,  under  the 
Economy  Act,  the  obligated 
appropriations  must  be  deobligated 
upon  the  date  of  "expiration"  of  the 
appropriation  account  to  the  extent  that 
the  servicing  agency  has  not  incurred 
obligations  through  charged  costs  or 
under  a  contract. 

(4)  Within  DOL,  the  DOL  agencies 
have  a  number  of  statutory  authorities 
available  for  entering  into  interagency 
agreements.  Each  DOL  agency,  in 
consultation  with  the  Office  of  the 
Solicitor,  must  be  responsible  for 
determining  those  authorities,  as  well  as 
constraints  applicable  to  the  use  of 
advance  payments  and  contractors,  and 
set-up  procedures. 

2917.503  Determinations  and  findings 
requirements. 

Applicability.  Before  the  execution  of 
an  interagency  agreement  under  the 
Economy  Act,  the  contracting  officer,  or 
other  authorized  official,  must  sign  the 
determination  required  in  FAR  17.503 
and  31  U.S.C.  1535. 

2917.504  Ordering  procedures. 

(a)  Requests  for  the  processing  of 
interagency  agreements  must  be 
submitted  to  the  procurement  office 
serving  the  requisitioning  office. 

(b)  The  Procurement  Request  (PR) 
must  state  whether  the  work  is  to  be 
performed  by  a  DOL  organization,  a 
Federal  agency  other  than  DOL,  or 
through  one  of  these  entities  by  a 
contractor. 

(c)  Where  the  Economy  Act  is  to  be 
used  as  the  authority  for  an  interagency 
acquisition,  the  requisitioning  office 
must  include  the  facts  which  support 
the  conclusion  that  it  is  more 
economical  to  obtain  the  required 
supplies  or  services  through  the 
proposed  interagency  agreement,  rather 
than  by  direct  contract  with  a 
commercial  concern.  Current  market 
prices  or  recent  procurement  prices  may 
be  used  in  this  process. 

(d)  Orders  placed  under  interagency 
agreements  may  take  any  form  that  is 
legally  sufficient  and  reflects  the 
agreement  of  the  parties. 

(e)  The  contracting  officer,  or 
authorized  official,  must  assure 
compliance  with  the  ordering 
procedures  and  payment  provisions 
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prescribed  in  FAR  17.504  and  FAR 
17.505,  and  require  inclusion  of  the 
following  provisions  in  all  interagency 
agreements  and/or  orders  placed  against 
them: 

(1)  Legislative  authority; 

(2)  Period  of  performance; 

(3)  Dollar  amount  of  agreement; 

(4)  Billing  provisions,  including  the 
name  and  address  of  the  following 
offices: 

(i)  Designated  office  to  receive  the 
required  deliverables;  and 

(ii)  Designated  office  to  receive 
billings  and  process  payments; 

(5)  Modffication  and  termination 
provisions;  and 

(6)  Other  provisions,  as  appropriate. 

(f)  The  Contracting  Officer  must 
assure  that  each  interagency  agreement 
or  order  placed  against  it  includes  a 
reference  number  assigned  by  each  of 
the  parties.  Such  numbers  must  be 
assigned  in  accordance  with  the  existing 
procedures  established  by  the  respective 
organizations. 

(g)  Modifications  to  existing 
interagency  agreements  may  be 
accomplished  through  the  use  of  a  SF 
30,  Amendment  of  Solicitation/ 
Modification  of  Contract,  or  through  any 
other  format  acceptable  to  the  parties. 

291 7.504-70    Signature  authority  and 
internal  procedures. 

(a)  A  DOL  contracting  officer.  HCA, 
Agency  Head,  or  another  official 
designated  by  the  ASAM  in  accordance 
with  FAR  17.503(c),  must  sign 
interagency  agreements  and/or  orders 
placed  against  them  which  will  result  in 
a  procurement  action  by  the  requesting 
or  servicing  agency. 

(b)  Internal  procedures  (DLMS  3- 
1 700)  require  DOL  Agency  Heads  to 
provide  notice  to  the  Director,  Executive 
Secretariat  of  the  signing  of  all  new 
Federal  Interagency  Agreements  and 
deleting  expired  agreements. 

(c)  Agencies  should  be  aware  that,  in 
addition  to  the  requirements  of  this 
subpart,  there  are  various  other  internal 
Departmental  procedures  that  apply  to 
various  types  of  agreements.  Agencies 
should  consult  with  the  Office  of  the 
Solicitor  and  the  Office  of  the  Assistant 
Secretary  for  Administration  and 
Management,  as  appropriate. 

PART  291 8— RESERVED 

PART  2919— SMALL  BUSINESS  AND 
SMALL  DISADVANTAGED  BUSINESS 
CONCERNS 

Sec. 

2919.000    Scope  of  part. 

Subpart  2919.2— Policies. 

2919.201    General  policy. 


2919.202    Specific  policies. 
2919.202-1    Encouraging  small  business 

participation  in  acquisitions. 
2919.202-2    Locating  small  Business 

sources. 

Subpart  2919.5— Set-Asides  for  Small 
Business. 

2919.502     Setting  Aside  Acquisitions. 
2919.505    Rejecting  Small  Business 
Administration  recommendations. 

Subpart  2919.7— The  Small  Business 
Subcontracting  Program. 

2919.705-1    General  Support  for  the 

Program. 
2919.705-5    Awards  involving 

subcontracting  plans. 
2919.705-6    Post-award  responsibilities  of 

the  contracting  officer. 
2919.706    Responsibilities  of  the  cognizant 

administrative  contracting  officer. 

Subpart  2919.8— Contracting  with  the  Small 
Business  Administration  (The  8(a) 
Program). 

291 9.81 2    Contract  Administration. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

2919.000    Scope  of  part 

This  part  implements  FAR  Peut  19 
and  small  business  programs  at  the 
Department  of  Labor. 

Subpart  2919.2— Policies 

2919.201    General  Policy. 

(a)  It  is  the  policy  of  the  Department 
of  Labor  to  provide  maximum 
practicable  opportunities  to  small 
businesses  in  acquisitions. 

(b)  Management  responsibilities  for 
small  and  disadvantaged  business 
utilization  are  the  responsibility  of  the 
Director,  Office  of  Small  Business 
Programs  (OSBP).  This  individual  is 
responsible  for  performing  all  functions 
and  duties  prescribed  in  FAR  19.2 
including  appointing,  as  prescribed  in 
FAR  19.201(d)(8).  a  small  business 
specialist  (SBS)  for  each  contract  office. 
The  Department  of  Labor  Manual  Series 
(DLMS),  Chapter  2  1000,  addresses  the 
implementation  of  the  preference 
programs  in  procurement  including 
HUBZone,  Subcontracting  Plans. 
Standard  Form  294  (Subcontracting 
Report  for  Individual  Contracts),  and  the 
report,  Standard  Form  295  (Simimary 
Subcontracting  Report)  submission,  et 
al. 

(c)  All  DOL  procurements  over  the 
simplified  acquisition  threshold, 
whether  being  conducted  via  open 
market  or  by  ordering  from  a  pre- 
existing contract  vehicle  such  as  GSA 
Schedule,  must  be  reviewed  and  receive 
a  recommendation  by  the  Office  of 
Small  Business  Programs  (OSBP),  the 
Department  of  Labor's  Office  of  Small 
Disadvantaged  Business  Utilization. 


prior  to  being  advertised.  The 
Acquisition  Screening  and  Review  Form 
DL-1-2004  shall  be  used  for  this 
purpose  and  the  statement  of  work  and 
market  survey  documentation  shall  be 
submitted  to  OSBP  with  the  request  for 
review. 

2919.202    Specific  policies. 

Contracting  Officers,  administrative 
officers  and  program  management  shall 
ensure  that  procurements  are  structured 
and  conducted  to  afford  small 
businesses  the  maximum  practicable 
opportimity  to  participate  in  DOL's 
prime  and  subcontracts.  Administrative 
officers  will  review  requisitions,  which 
will  result  in  an  award  of  $2  million  or 
more,  using  available  information  to 
certify  whether  the  acquisition  would 
constitute  a  "bundled  contract"  under 
the  definition  provided  in  FAR  2.101  in 
accordance  with  procedures  established 
by  the  Office  of  Small  Business 
Programs.  Each  certification  will  be 
submitted  to  the  Division  of  Acquisition 
Management  Services,  and  included 
with  the  requisition  to  the  Contracting 
Officer.  Reports  will  be  provided  to  the 
Office  of  Small  Business  Programs. 

2919.202-1     Encouraging  small  busir>ess 
participation  in  acquisitions. 

During  the  performance  of  a  contract, 
the  contracting  officer  will  consider 
performance  against  subcontracting  plan 
goals,  objectives  and  planned  efforts 
before  exercising  an  optional  period  of 
performance.  The  Contracting  Officer 
vdll  document  the  evaluation  of  the 
contractor's  actual  performance  using 
SF-294  data  compared  to  their 
approved  subcontracting  plan  goals. 

2919.202-2    Locating  small  business 
sources. 

Any  procurement  conducted  on  an 
unrestricted  basis  will  include 
solicitations  to  small  businesses  of  each 
category  with  legislatively  established 
government-wide  procurement  goals 
[e.g.  small,  small  disadvantaged, 
women-ovraed  small,  HUBZone  and 
service  disabled  veteran-owned  small 
businesses)  to  the  extent  practicable. 

Subpart  2919.5— Set-Asides  for  Small 
Business 

2919.502    Setting  Aside  Acquisitions. 
Contracting  Officers  will  conduct 
market  surveys  specifically  to  determine 
whether  procurements  should  be 
conducted  via  8(a)  procedures, 
HUBZone  procedures  or  as  small 
business  set-asides.  If  a  reasonable 
expectation  exists  that  at  least  two 
responsible  small  businesses  may 
submit  offers  at  fair  market  prices  (three 
responsible  small  businesses  in 
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procurement;  i  via  GSA  Federal  Supply 
Schedule),  th  en  the  procurement  will  be 
set  aside  for  i  mall  business.  Market 
surveys  will  pe  documented  in  all 


procurement 


actions  not  reserved  for 


small  busine!  ses. 

2919.505     Rejecting  Small  Business 
Administration  recommendations. 


When  the 
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Administrati  )n 
authorized  tc 


5BA  Procurement  Center 
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c),  the  appeal  must 
the  Assistant  Secretary  for 
and  Management  who  is 
make  a  final  decision. 


Subpart  291^.7— The  Small  Business 
Subcontracting  Program 

2919.704    Sul  icontracting  Plan 
Requirements 
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2919.705-5    Awards  involving 
subcontracting  plans. 
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2919.705-6    Post-award  responsibilities  of 
the  contracting  officer. 

(a)  Even  when  a  subcontracting  plan 
was  submitted  to  and  approved  by 
OSBP  before  award,  the  contracting 
officer  upon  award,  amendment,  or 
significant  modification  of  a  contract, 
must  forward  to  the  Director,  OSBP,  a 
copy  of  the  subcontracting  plan  that  was 
incorporated  into  a  contract  or  contract 
modification. 

(b)  Each  contracting  activity  must 
maintain  a  list  of  active  prime  contracts 
containing  subcontracting  plans. 

2919.706    Responsibilities  of  the  cognizant 
administrative  contracting  officer. 

Contracting  officers  must  collect 
annual  and  semiannual  subcontracting 
reports  from  contractors  with 
established  subcontracting  plans.  Copies 
of  the  report.  Standard  Form  294 
(Subcontracting  Report  for  hidividual 
Contracts),  and  the  report,  Standard 
Form  295  (Summary  Subcontracting 
Report),  must  be  forwarded  to  the 
Director,  OSBP,  not  later  than  the  30th 
day  of  the  month  following  the  close  of 
the  reporting  period.  If  the  contractor 
has  not  met  the  goals  for  the  reporting 
period,  the  contracting  officer  will 
provide  an  acknowledgement  to  the 
contractor  and  request  corrective  action 
to  be  taken.  If  goals  are  not  met  in 
subsequent  periods,  the  Contracting 
officer  must  consider  factors  that  would 
demonstrate  a  good  faith  effort,  and  take 
appropriate  action  including  assessing 
liquidated  damages  in  accordance  with 
FAR  52.219-16,  and/or  not  exercising 
subsequent  option  periods. 

Subpart  2919.8— Contracting  With  the 
Small  Business  Administration  (the 
8<a)  Program) 

2919.812    Contract  administration. 

(a)  Contracting  officers,  or  designees, 
must  conduct  periodic  evaluations  of 
the  performance  of  an  8(a)  contract  at 
various  stages  of  the  contract  period  of 
performance.  Any  problems 
encountered  during  the  performance 
evaluation,  which  cannot  be  resolved, 
must  be  referred  to  OSBP  for  subsequent 
review  and  discussion  with  the 
appropriate  SBA  official. 

(b)  The  OSBP  and  SBA  should  be 
notified  at  least  45  days  before  initiating 
final  action  to  terminate  an  8(a) 
contract. 

PART  2920-2921     [RESERVED] 

PART  2922— APPLICATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

Subpart  2922.1— Basic  Labor  Policies 

Sec. 


2922.101-3    Reporting  labor  disputes. 
2922.101-4     Removal  of  items  from 

contractor's  facilities  affected  by  work 

stoppages. 
2922.103-4     Approvals. 

Subpart  2922.8 — Equal  Employment 

Opportunity 

2922.802    General. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2922.1— Basic  Labor  Policies 
2922.101-3    Reporting  labor  disputes. 

Potential  or  actual  labor  disputes  that 
may  interfere  with  contract  performance 
must  be  reported  by  the  contracting 
activity  to  the  Office  of  the  Solicitor  for 
legal  advice  or  assistance.  It  may  also 
become  necessary  to  seek  advice  or 
assistance  from  the  National  Office  of 
the  Federal  Mediation  and  Conciliation 
Service,  2100  K  Street,  NW, 
Washington,  DC,  20006,  or  other 
mediation  agencies. 

2922.101-4    Removal  of  items  from 
contractor  facilities  affected  by  worit 
stoppages. 

Before  initiating  any  action  under 
FAR  22.101—4  for  removal  of  items  from 
contractors'  facilities,  the  contracting 
officer  must  obtain  legal  advice  ft-om  the 
Office  of  the  Solicitor. 

2922.103-4    Approvals. 

The  "agency  approving  official"  as 
identified  in  FAR  22.103^(a)  and  (b)  is 
a  manager,  supervisor,  or  executive 
responsible  for  the  contracting  officer's 
technical  representative  (see  2901.603- 
71). 

Subpart  2922.8 — Equal  Employment 
Opportunity 

2922.802    General. 

Executive  Order  11246,  as  amended, 
sets  forth  the  Equal  Opportunity  clause 
and  requires  that  the  Secretary  of  Labor 
promote  full  realization  of  equal 
opportunity  for  all  persons  regardless  of 
race,  color,  religion,  sex,  or  national 
origin.  No  DOL  contracting  officer  may 
contract  for  supplies  or  services  in  a 
manner  to  avoid  applicability  of  the 
requirements  of  E.O.  11246. 

PART  2923— ENVIRONMENT,  ENERGY  AND 
WATER  EFFICIENCY,  RENEWABLE 
ENERGY  TECHNOLOGIES, 
OCCUPATIONAL  SAFETY,  AND  DRUG- 
FREE  WORKPLACE 

Subpart  2923.2— Energy  and  Water 
Efficiency  and  Renewable  Energy 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c); 
42  U.S.C.  8262(g). 
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Subpart  2923.2— Energy  and  Water 
Efficiency  and  Renewable  Energy 

2923.271    Purchase  and  use  of 
environmentally  sound  and  energy  efficient 
products  and  services. 

(a)  The  GSA  Federal  Supply  Schedule 
Products  Guide  identifies  the  recycled 
and  recycled-content  items  available  in 
the  GSA  FSS  supply  system.  Copies  of 
the  guide  may  be  obtained,  without  cost, 
ft-om  the  GSA,  Centralized  Mailing  List 
Service,  P.O.  Box  6477,  Fort  Worth, 
Texas  76115,  or  by  calling  (817)  334- 
5215.  See  also  GSA  Advantage! 

(b)  Executive  Order  131^,  Greening 
the  Government  Through  Efficient 
Energy  Management,  dated  June  8,  1999, 
requires  agencies  to  select  for 
procvuement  those  energy  consuming 
goods  or  products  which  are  the  most 
life  cycle  cost-effective  [see  FAR  7.101). 
Green  purchasing  includes  the       ' 
acquisition  of  recycled  content ' 
products,  environmentally  preferable 
products  and  services,  biobased 
products,  energy-  and  water-efficient 
products,  alternate  fuel  vehicles,  and 
products  using  renewable  energy. 

(1)  To  the  extent  practicable,  each 
program  official  must  require  vendors  of 
goods  or  products  to  provide 
appropriate  data  that  can  be  used  to 
assess  the  life  cycle  cost  of  each  good  or 
product,  including  building  energy 
system  components,  lighting  systems, 
office  equipment  and  other  energy  using 
equipment. 

(2)  In  preparing  solicitations  and 
evaluating  and  selecting  offers  for 
award,  contracting  personnel  must 
consider  the  life  cycle  cost  data  along 
with  other  relevant  evaluation  criteria.  If 
life  cycle  costing  is  not  used,  the 
contract  file  must  be  documented  to 
reflect  the  rationale  for  not  obtaining 
and  evaluating  the  data. 

(c)  Executive  Order  13101,  Greening 
the  Government  Through  Waste 
Prevention,  Recycling,  and  Federal 
Acquisition,  dated  September  14,  1998, 
requires  agencies  to  comply  with 
executive  branch  policies  for  the 
acquisition  and  use  of  environmentally 
preferable  products  and  services  and 
implement  cost-effective  prociurement 
preference  programs  favoring  the 
purchase  of  these  products  and  services. 

(d)  Executive  Order  13148  Greening 
The  Government  Through  Leadership  in 
Environmental  Management  Systems. 
This  Executive  Order  assists  with 
developing  an  environmental 
management  system  (EMS).  Green 
acquisition  is  an  integral  component  of 
an  EMS  with  energy  conservation, 
recycling,  etc.  The  following  sources  are 
provided  as  references  for  the  subject 
matter  indicated: 


(1)  http://www.ofee.gov/gp/gp.htm. 
The  Office  of  the  Federal  Environmental 
Executive  provides  references  to  all 
greening  the  Government  executive 
orders,  web  links  to  other  relevant  cites, 
and  information  on  biobased  and 
bioenergy  products. 

(2)  www.epa.gov/cpg.  The 
Comprehensive  Procurement  Guidelines 
program  is  part  of  EPA's  continued 
effort  to  promote  the  use  of  materials 
recovered  irom  solid  waste.  This  listing 
provides  information  on  products  made 
from  recycled  materials,  such  as  the 
carpeting  and  insulation  used  in  office 
buildings,  or  reams  of  office  paper. 

(3)  www.energystar.gov.  ENERGY 
STAR  is  a  government-backed  program 
helping  businesses  and  individuals 
protect  the  environment  through 
superior  energy  efficiency.  See  also 
h  ttp  -.//www.  eere.  energy.gov/femp/ 
procurement/. 

(4)  http://www.afdc.doe.gov/ .  The 
Alternative  Fuels  Data  Center  is  a  one- 
stop  shop  for  agency  alternative  fuel  and 
vehicle  information  needs. 

(5)  www.emall.dla.mil.  The  Defense 
Logistics  Agency  has  created  an 
electronic  mall  for  buying 
environmental  preferable  products. 

SUBCHAPTER  E— GENERAL 
CONTRACTING  REQUIREMENTS 

PART  2924-2927    [RESERVED] 

PART  2928— BONDS  AND  INSURANCE 

Subpart  2928.2— Sureties  and  Other 
Security  for  Bonds 

Sec. 

2928.204    Alternatives  in  lieu  of  corporate 
or  individual  sureties. 

Subpart  2928.3 — Insurance 

2928.305    Overseas  workers'  compensation 
and  war  hazard  insurance. 

Authority:  5  U.S.C.  301:  40  U.S.C.  486(c). 

Subpart  2928.2— Sureties  and  Other 
Security  for  Bonds 

2928.204    Alternatives  in  lieu  of  corporate 
or  individual  sureties. 

Upon  receipt  of  any  of  the  types  of 
securities  listed  in  FAR  28.201  or  FAR 
28.203,  the  contracting  officer  must 
verify  the  validity  of  the  security  and 
coordinate  the  retention  of  the  security 
with  the  Chief  Financial  Officer. 
Contracting  officers  may  obtain  access 
to  Department  of  Treasury  Circular  570 
through  the  Internet  at  http:// 
www.fms.  treas.gov/c5  70/index.html. 


Subpart  2928.3— Insurance 

2928.305    Overseas  workers' 
compensation  and  war  hazard  insurance. 
The  authority  of  the  agency  head  to 
recommend  to  the  Secretary  of  Labor 
waiver  of  the  applicability  of  the 
Defense  Base  Act  (42  U.S.C.  1651  et 
seq.)  to  any  contract,  subcontract,  work 
location,  or  classification  of  employees, 
is  delegated  to  the  HCA. 

PART  2929— TAXES 

Sec. 

Subpart  2929.1— General 

2929.101     Resolving  tax  problems. 
Subpart  2929.3— State  and  Local  Taxes 

2929.303  Application  of  state  and  local 
taxes  to  Government  contractors  and 
subcontractors. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2929.1— General 

2929.101     Resolving  tax  problems. 

Contract  tax  problems  or  questions 
must  be  referred  by  the  contracting 
officer  to  the  Office  of  the  Solicitor  for 
resolution. 

Subpart  2929.3— State  and  Local  Taxes 

2929.303    Applications  of  State  and  local 
taxes  to  Government  contractors  and  • 
subcontractors. 

(a)  Contractors  may  only  be  treated  as 
agents  of  the  Government  for  the 
purposes  set  forth  in  FAR  29.303(a) 
upon  the  written  review  and  approval  of 
the  Assistant  Secretary  for 
Administration  and  Management. 

(b)  Requests  for  approval  under 
paragraph  (a)  of  this  section  must  be 
submitted  by  the  HCA  through  the 
Office  of  the  Solicitor,  to  the  Division  of 
Acquisition  Management  Services,  for 
further  action. 

PART  2930— COST  ACCOUNTING 
STANDARDS  ADMINISTRATION 

Sec. 

Subpart  2930.2— CAS  Program 
Requirements 

2930.201-5     Waiver. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2930.2— CAS  Program 
Requirements 

2930.201-5    Waiver. 

(a)  The  Head  of  Contracting  Activity 
is  authorized  to  waive  CAS 
requirements  as  provided  in  FAR 
30.201-5. 

(b)  Requests  for  waivers  under 
paragraph  (a)  of  this  subsection  must  be 
prepared  by  the  contracting  officer  as 
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FAR  30.201-5(e)  and 
I  he  HCA. 


PART  2931— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 


Sec. 

Subpart  2931.1 
2931.101     ObJ4cti 
Authority:  5 


—Applicability. 

ves. 
J.S.C.  301;  40  U.S.C.  486(c) 


Subpart  2931 


,1— Applicability 


2931.101     Objf;ti 

Individual 
cost  principle  s 
processed  as 
Subpart  2901 


ives. 

ind  class  deviations  from 
in  FAR  Part  31  must  be 
)rescribed  in  DOLAR 

4. 


Sec. 

Subpart  2932 
Non-Commercial 


2932.402 
2932.407 


Gen  sral 


PART  2932—  CONTRACT  FINANCING 


4— Advance  Payments  for 
Items 


Inte  est. 
Subpart  2932.7  —Contract  Funding 

2932.703     Con  ract  funding  requirements. 
Authority:  5  J.S.C.  301:  40  U.S.C.  486(c). 

Subpart  293214 — Advance  Payments 
for  Non-Comniercial  Items 

2932.402    Gerieral. 

The  HCA  is  authorized  to  approve 
determinatioi  s  and  findings  as  well  as 
contract  terra  i  for  advance  payments. 
The  contract!  ig  officer  must  submit  a 
recommendal  ion  for  approval  or 
disapproval  df  the  contractor's  request 
to  the  HCL\. 


2932.407    Interest. 

The  HCA  n  ay 
payments  without 
FAR  32.407. 


authorize  advance 
interest  pursuant  to 


Subpart  2932 .7 — Contract  Funding 

2932.703    Con  tract  funding  requirements. 

(a)  Except  i  i  unusual  circumstances, 
the  contractir  g  office  may  not  issue 
solicitations  until  an  approved 
procurement   equest  (PR),  containing  a 
certification  t  lat  funds  are  available,  has 
been  receivet .  However,  the  contracting 
office  may  taJ  e  all  necessary  actions  up 
to  the  point  o  '  contract  obligation  before 
receipt  of  the  PR  certifying  that  funds 
are  available  vhen: 

(1)  The  Ass  istant  Secretary,  Inspector 
General,  Bure  au  Chief,  Deputy  Under 
Secretary,  So  icitor  of  Labor, 
Commissione  r,  or  Director  Women's 
Bureau  certif  es  that  such  action  is 
necessary  to  i  neet  critical  program 
schedules  for  their  program  area; 

(2)  The  Hue  get  Officer  certifies  that 
program  auth  arity  has  been  issued  and 


funds  to  cover  the  acquisition  will  be 
available  before  the  date  set  for  receipt 
of  proposals; 

(3)  The  solicitation  includes  the 
clause  at  FAR  52.232-18,  Availability  of 
Funds. 

(b)  The  contracting  office  may  not 
open  bids/close  solicitations  until  a  PR, 
either  planning  or  final,  has  been 
received  that  contains  a  certification  of 
fund  availability.  Only  the  project  or 
program  official  with  the  authority  to 
commit  funds  from  the  agency  that 
initiated  the  PR  may  make  that  written 
certification. 

(c)  The  project  or  program  office  that 
initiated  the  PR  is  responsible  for 
obtaining  required  certifications. 

PART  2933— PROTESTS,  DISPUTES, 
AND  APPEALS 

Sec. 

Subpart  2933.1 — Protests 

2933.102  General. 

2933.103  Protests  to  the  agency. 

2933.104  Protests  to  GAO. 

Subpart  2933.2 — Disputes  and  Appeals 

2933.203     Applicability. 

2933.209    Suspected  fraudulent  claims. 

2933.211  Contracting  officer's  decision. 

2933.212  Contracting  officer's  duties  upon 
appeal. 

2933.213  Obligation  to  continue 
performance. 

2933.270    Department  of  Labor  Board  of 
Contract  Appeals. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c); 
E.O.  12979,  60  FR  55171,  3  CFR,  1995  Comp., 
p.  417. 

Subpart  2933.1— Protests 

2933.102  General. 

(a)  The  Division  of  Acquisition 
Management  Services,  N-5425,  200 
Constitution  Ave.,  NW.,  Washington  DC 
20210-0001,  telephone  (202)  693-7285, 
facsimile  (202)  693-7290  (or  the  Office 
acting  in  that  capacity),  is  responsible 
for  coordinating  procurement  protests 
filed  with  the  General  Accounting 
Office. 

(b)  The  authority  of  the  Assistant 
Secretary'  for  Administration  and 
Management  under  FAR  33.102(b)  to 
determine  that  a  solicitation,  proposed 
award,  or  award  does  not  comply  with 
the  requirements  of  law  or  regulation 
may  be  delegated  to  the  HCA. 

2933.103  Protests  to  the  agency. 

(a)  In  accordance  with  Executive 
Order  12979,  the  following  procedures 
apply  to  agency  protests: 

(1)  The  filing  time  frames  in  FAR 
33.103(e)  apply  to  agency  protests.  An 
agency  protest  is  filed  when  the  protest 
complaint  is  received  at  the  location  the 
solicitation  designates  for  serving 


protests;  or  if  none  is  designated,  when 
filed  with  a  contracting  officer  or  HCA. 

(2)  An  interested  party  filing  an 
agency  protest  may  request  either  that 
the  contracting  officer  or  the  Agency 
Protest  Official  decide  the  protest.  The 
"Agency  Protest  Official"  is  an 
individual  above  the  level  of  the 
contracting  officer  and  designated  by 
the  AS  AM,  such  as  the  Competition 
Advocate.  The  deciding  official, 
whether  a  CO.  or  Agency  Protest 
Official,  who  must  work  in  consultation 
with  the  Office  cf  Solicitor  to  resolve  a 
protest. 

(3)  In  addition  to  the  information 
required  by  FAR  33.103(d)(2),  the 
protest  must: 

(i)  Indicate  that  it  is  a  protest  to  the 
agency. 

(ii)  Be  contemporaneously  filed  with 
the  contracting  officer. 

(iii)  State  whether  the  protestor 
chooses  to  have  the  contracting  officer 
or  the  Agency  Protest  Official  decide  the 
protest.  If  the  protest  is  silent  on  this 
matter,  the  contracting  officer  will 
decide  the  protest. 

(b)  "Interested  Party"  means  an  actual 
or  prospective  offeror  whose  direct 
economic  interest  would  be  affected  by 
the  award  of  a  contract  or  by  the  failure 
to  award  a  contract. 

(c)  If  the  Agency  Protest  Official  is 
chosen  by  the  protestor  to  decide  the 
protest,  this  is  an  alternative  to  a 
decision  by  the  contracting  officer,  not 
an  appeal.  The  Agency  Protest  Official 
will  not  consider  appeals  from  a 
contracting  officer's  decision  on  an 
agency  protest. 

(d)  The  deciding  official  should 
consider  conducting  a  scheduling 
conference  with  the  protestor  within 
five  (5)  days  after  the  protest  is  filed. 
The  scheduling  conference  will 
establish  deadlines  for  written 
arguments  in  support  of  the  agency 
protest  and  for  agency  officials  to 
present  information  in  response  to  the 
protest  issues.  Alternative  Dispute 
Resolution  (ADR)  techniques  will  be 
considered  if  determined  appropriate  by 
the  deciding  official. 

(e)  Oral  conferences  may  take  place 
either  by  telephone  or  in  person.  Other 
parties  may  attend  at  the  discretion  of 
the  deciding  official. 

(f)  Apart  from  its  protest  document, 
the  protestor  will  be  given  only  one 
opportunity  to  support  or  explain  in 
writing  the  substance  of  its  protest. 
Department  of  Labor  procedures  do  not 
provide  for  any  discovery.  The  deciding 
official  has  discretion  to  request 
additional  information  from  either  the 
agency  or  the  protestor.  However,  the 
deciding  official  will  normally  decide 
protests  on  the  basis  of  information 
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provided  by  the  protestor  and  the  , 
agency. 

(g)  The  preferred  practice  is  to  resolve 
protests  through  informal  oral 
discussion. 

(h)  An  interested  party  may  represent 
itself  or  be  represented  by  legal  counsel. 
The  Department  of  Labor  will  not 
reimburse  the  protester  for  any  legal  fees 
or  costs  related  to  the  agency  protest. 

(i)  If  an  agency  protest  is  received 
before  contract  award,  the  contracting 
officer  may  only  make  award  if  the  HCA 
makes  a  determination  to  proceed  under 
FAR  33.103(f)(1).  Similarly,  if  an  agency 
protest  is  filed  within  ten  (10)  days  after 
award,  or  within  five  (5)  days  of  the 
offered  of  a  debriefing  required  by  FAR 
15.505  or  15.506,  whichever  is  later,  the 
contracting  officer  must  suspend 
performance  of  the  contract  unless  the 
HCA  makes  a  determination  to  proceed 
imder  FAR  33.103(f)(3).  Any  stay  of 
award  or  suspension  of  performance 
remains  in  effect  imtil  the  protest  is 
decided,  dismissed,  or  withdrawn. 

(j)  The  deciding  official  must  make  a 
best  effort  to  issue  a  decision  on  the 
protest  within  twenty  (20)  days  after  the 
filing  date.  The  decision  may  be  oral  or 
written,  dependent  upon  advice  of  legal 
counsel. 

(k)  The  deciding  official  must  send  a 
confirming  letter  within  three  (3)  days 
after  the  decision  using  a  means  that 
provides  evidence  of  receipt.  The 
confirming  letter  must  include  the 
following  information: 

(1)  State  whether  the  protest  was 
denied,  sustained  or  dismissed. 

(2)  Indicate  the  date  the  decision  was 
provided. 

(3)  If  the  deciding  official  sustains  the 
protest,  relief  may  consist  of  any  of  the 
following: 

(i)  Recommendation  that  the  contract 
be  terminated  for  convenience  or  cause, 
or  that  the  solicitation  be  canceled. 

(ii)  Recompeting  the  requirement  from 
the  beginning  of  the  solicitation  or  from 
the  last  round  of  negotiations. 

(iii)  Amending  the  solicitation. 

(iv)  Refraining  from  exercising 
contract  options. 

(v)  Awarding  a  contract  consistent 
with  statute,  regulation,  and  the  terms  of 
the  solicitation. 

(vi)  Other  action  that  the  deciding 
official  determines  is  appropriate. 

(1)  If  the  deciding  official  sustains  a 
protest,  then  wrlthin  30  days  after 
receiving  the  official's  recommendations 
for  relief,  the  contracting  officer  must 
either: 

(1)  Fully  implement  the 
recommended  relief;  or 

(2)  Notify  the  deciding  official,  if  the 
contracting  officer  was  not  the  deciding 
official,  in  writing,  if  any 


recommendations  have  not  been 
implemented  and  explain  why. 

(m)  If  the  protest  is  denied,  and 
contract  performance  has  been 
suspended  under  paragraph  (i)  of  this 
section,  the  contracting  officer  will  not 
lift  such  suspension  until  five  (5)  days 
after  the  protest  decision  has  been 
issued,  to  allow  the  protester  to  file  a 
protest  with  the  General  Accounting 
Office,  unless  the  HCA  makes  a  new 
finding  under  FAR  33.103(f)(3).  The 
contracting  officer  shall  consider 
allowing  such  suspension  to  remain  in 
effect  pending  the  resolution  of  any 
GAO  proceeding. 

(n)  Proceedings  on  an  agency  protest 
may  be  dismissed  or  stayed  if  a  protest 
on  the  same  or  similar  basis  is  filed  with 
a  protest  forum  outside  of  the 
Department  of  Labor. 

2933.104    Protests  to  GAO. 

(a)  General  procedures.  The  HCA  has 
the  responsibility  to  prepare  and 
provide  to  the  General  Accoimting 
Office  (GAO)  the  agency  report  with  the 
information  required  by  FAR  33.1D4(a). 
The  agency  report  must  be  coordinated 
with  tile  Office  of  the  Solicitor  before 
the  report  is  signed  and  sent  to  the 
GAO. 

Cb)  Protests  before  award.  The 
authority  of  the  HCA  imder  FAR 
33.104(b)  to  authorize  a  contract  award 
when  the  agency  has  received  notice 
from  the  GAO  of  a  protest  filed  directly 
with  the  GAO  is  nondelegable.  The  HCA 
has  the  responsibility  to  prepare  and 
provide  to  the  GAO  the  written  finding 
with  the  information  required  by  FAR 
33.104(b)(1).  The  written  finding  must 
be  coordinated  with  Office  of  the 
Solicitor  before  the  HCA  affirms  its 
approval  by  signing  the  written  finding 
and  sending  it  to  the  GAO.  Copies  of  the 
signed  written  finding  and  the  signed 
written  notice  to  the  GAO  must  be 
provided  to  the  PE  within  two  (2) 
working  days  after  they  are  sent  to  the 
GAO. 

(c)  Protests  after  award.  The  authority 
of  the  HCA  under  FAR  33.104(c)  to 
authorize  contract  performance  when 
the  agency  has  received  notice  from  the 
GAO  of  a  protest  filed  directly  with  the 
GAO  is  nondelegable.  The  HCA  has  the 
responsibility  to  prepare  and  provide  to 
the  GAO  the  written  finding  with  the 
information  required  by  FAR 
33.104(c)(2).  The  written  finding  must 
be  coordinated  with  the  Office  of  the 
Solicitor  before  the  notice  is  signed  by 
the  HCA  and  sent  to  the  GAO. 

(d)  NoUce  to  the  GAO.  The  authority 
of  the  HCA  under  FAR  33.104(g),  to 
report  to  the  GAO  the  failing  to  fully 
implement  the  GAO  recommendations 
with  respect  to  a  solicitation  for  a 


contract  or  an  award  or  a  proposed 
award  of  a  contract  within  60  days  of 
receiving  the  GAO  recommendations,  is 
nondelegable.  The  written  notice  must 
be  coordinated  with  the  Office  of  the 
Solicitor  before  the  notice  is  signed  by 
the  HCA  and  sent  to  the  GAO.  A  copy 
of  all  notices  to  the  GAO  submitted  in 
accordance  with  FAR  33.104(g)  must  be 
provided  to  the  PE  within  2  working 
days  after  they  are  sent  to  the  GAO. 

Subpart  2933.2— Disputes  and  Appeals 

2933.203    Applicability. 

The  authority  of  the  agency  head  to 
determine  that  the  application  of  the 
Contract  Disputes  Act  of  1978  to  any 
contract  with  a  foreign  government  or 
agency  of  that  government,  or  an 
international  organization  or  a 
subsidiary  body  of  that  organization, 
would  not  be  in  the  public  interest  is   . 
delegated  to  the  HCA. 

2933.209    Suspected  fraudulent  claims. 

The  contracting  officer  must  refer  all 
matters  relating  to  suspected  fraudulent 
claims  by  a  contractor  under  the 
conditions  in  FAR  33.209  to  the  Office 
of  the  Inspector  General  for  further 
action  or  investigation. 

2933.21 1  Contracting  officer's  decision. 
The  written  decision  required  by  FAR 

33.211(a)(4)  must  include,  in  the 
paragraph  listed  under  FAR 
33.211(a)(4)(v),  specific  reference  to  the 
Department  of  Labor  Board  of  Contract 
Appeals  (LBCA).  800  K  Street,  NW., 
Washington,  DC  20001-8002. 

2933.212  Contracting  officer's  duties  upon 
appeal. 

(a)  When  a  notice  of  appeal  has  been 
received,  the  contracting  officer  must 
endorse  on  the  appeal  the  date  of 
mailing  (or  the  date  of  receipt  if  the 
notice  was  not  mailed).  The  contracting 
officer  must  also  notify  the  Solicitor  of 
Labor  of  the  appeal. 

(b)  The  contracting  officer  should 
prepare  and  transmit  the  administrative 
file  for  the  Office  of  the  Solicitor  and 
assist  with  the  appeal. 

2933.213  Otriigation  to  continue 
performance. 

The  contracting  officer  must  include 
the  clause  at  FAR  52.233-1,  Disputes 
(Alternate  I),  in  contracts  where 
continued  performance  is  necessary 
pending  resolution  of  any  claim  arising 
under  or  relating  to  the  contract. 

2933.270    Departntent  of  lJit>or  Board  of 
Contract  Appeals. 

(a)  The  Department  of  Labor  Board  of 
Contract  Appeals  (LBCA)  is  authorized 
by  the  Secretary  to  consider  and 
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determine  a{  ipeals  from  decisions  of 
contracting  i  ifficers  arising  under  a 
contract,  or  i  elating  to  a  contract,  made 
by  the  Depaj  tment  or  any  other 
executive  ag  sncy  when  such  agency  or 
the  Adminiarator  of  the  Office  of 
Federal  Produrement  Policy  has 
designated  t  le  LBCA  to  decide  the 
appeal. 

(b)  The  LE  CA  rules  of  procedure  are 
contained  in  41  CFR  Part  2»-60.104. 
appearing  in  the  July  1, 1983  edition  of 
41  CFR  subt  tie  A.  chapters  19  to  100. 

PART  2934- 2935    [RESERVED.] 

PART  2936-^CONSTRUCTION  AND 
ARCHITECTVENGINEER  CONTRACTS 

Subpart  29362— Special  Aspects  of 
Contracting  for  Construction 

Sec. 

2936.201     Eviluation  of  contractor 

performance. 
2936.209    Construction  contracts  with 

architect-ingineer  firms. 

Subpart  2936.5 — Contract  Clauses 

Subpart  29363— Architect-Engineer 
Services 


2936.602 

engineer 
2936.602-1 
2936.602-2 
2936.602-3 
2936.602-4 
2936.602-5 

contracts 
2936.603 

firms' 
2936.604 


Sel  action  ( 


of  firms  for  architect- 

dontracts. 

!  lelection  criteria. 

I  ivaiuation  boards. 

I  'valuation  board  functions. 

!  election  authority. 

i  hort  selection  processes  for 
lot  to  exceed  $100,000. 
Co  lecting  data  on  and  appraising 
qua  ifications. 


Pel  formance  evaluation. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  293(.2— Special  Aspects  of 
Contracting  for  Construction 

2936.201     Evaluation  of  contractor 
performance. 

The  HCA  ihust  establish  procedures 
to  evaluate  o  )nstruction  contractor 
performance  and  prepare  performance 
reports  as  re<  uired  by  FAR  36.201.. 

2936.209    Construction  contracts  with 
architect-engineer  firms. 

As  required  by  FAR  36.209,  no 
contract  for  oonstruction  of  a  project 
may  be  awarded  to  the  firm  that 
designed  thelproject,  or  to  its 
subsidiaries  0r  affiliates,  without  the 
written  approval  of  the  ASAM.  Any 
request  for  approval  must  include  the 
reason(s)  why  award  to  the  design  firm 
is  required;  am  analysis  of  the  facts 
involving  pojential  or  actual 
organizational  conflicts  of  interest 
including  benefits  and  detriments  to  the 
Government  ftnd  the  prospective 
contractor;  aid  the  measures  which  are 
to  be  taken  to  avoid,  neutralize,  or 
mitigate  conj  Licts  of  interest. 


Subpart  2936.5 — Contract  Clauses 

The  HCA  is  authorized  to  make  the 
determination  regarding  the 
impracticability  of  Government 
performance  of  original  and  final 
surveys  as  prescribed  in  FAR  36.516. 

Subpart  2936.&-7-Architect-Engineer 
Services 

2936.602  Selection  of  firms  for  architect- 
engineer  contracts. 

2936.602-1    Selection  criteria. 

HCAs  are  authorized  to  approve  the 
use  of  design  competition  under  the 
conditions  in  FAR  36.602-1  (b). 

2936.602-2    Evaluation  boards. 

HCAs  must  establish  procedures  to 
provide  permanent  or  ad  hoc  architect- 
engineer  evaluation  boards  as 
prescribed  in  FAR  36.602-2.  Procedures 
must  provide  for  the  appointment  of 
private  practitioners  of  architecture, 
engineering,  or  related  professions  when 
such  action  is  determined  in  writing  by 
the  HCA  to  be  essential  to  meeting  the 
Government's  minimum  needs. 

2936.602-3    Evaluation  board  functions. 

The  selection  report  required  in  FAR 
36.602-3{d)  must  be  prepared  for  the 
approval  of  the  HCA. 

2936.602-4    Selection  Authority. 

The  HCA  is  authorized  to  serve  as  the 
designated  Selection  Authority  in 
accordance  with  FAR  36.602-1. 

2936.602-5    Short  selection  processes  for 
contracts  not  to  exceed  $1 00,000. 

The  selection  process  prescribed  in 
FAR  36.602-5Cb)  must  be  used  for 
architect-engineer  contracts  not 
exceeding  the  Simplified  Acquisition 
Threshold. 

2936.603  Collecting  data  on  and 
appraising  firms'  qualifications. 

(a)  HCAs  who  acquire  architect- 
engineer  services  must  establish 
procedures  to  comply  with  the 
requirements  of  FAR  36.603. 

(b)  Copies  of  procedures  established 
imder  paragraph  (a)  of  this  section  must 
be  submitted  to  the  Division  of 
Acquisition  Management  Services,  for 
review  and  recommendation  for 
approval  to  the  HCA  when  updated. 
These  procedures  must  include  a  list  of 
names,  addresses,  and  telephone 
numbers  of  offices  or  boards  assigned  to 
maintain  architect-engineer 
qualification  data  files. 

2936.604  Performance  evaluation. 

(a)  The  HCA  must  establish 
procedures  to  evaluate  architect- 
engineer  contractor  performance  as 


required  in  FAR  36.604.  Normally,  the 
performance  report  must  be  prepared  by 
the  contracting  officer's  authorized 
representative  or  other  official  who  was 
responsible  for  monitoring  contract 
performance  and  who  is  qualified  to 
evaluate  overall  performance.  DOL 
Agency/Office  procedures  must 
.  prescribe  instructions  for  review  of  the 
report,  before  distribution,  as  prescribed 
in  FAR  36.604(b). 

(b)  Performance  reports  must  be  made 
using  Standard  Form  1421,  Performance 
Evaluation  (Architect-Engineer)  as 
prescribed  in  FAR  36.702(c).  Details 
covering  unsatisfactory  performance, 
including  Government  notification  to 
the  contractor  and  written  comments  by 
the  contractor,  must  also  be  attached  to 
the  report. 

PART  2937— SERVICE  CONTRACTING 

Sec. 

Subpart  2937.1 — Service  Contracts — 
General 

2937.103    Contracting  officer  responsibility. 

2937.103-70    Department  of  Labor  checklist 
to  aid  analysis  and  review  of 
requirements  for  service  contracts. 

Subpart  2937.2— Advisory  and  Assistance 
Services 

2937.203     Policy.  ^ 

Subpart  2937.6 — Preference  for 
Performance-Based  Contracting  (PBC) 

2937.602     Elements  of  performance-based 
contracting. 

Authority:  5  U.S.C.  301,  40  U.S.C.  486(c). 

Subpart  2937.1 — Service  Contracts- 
General 

The  HCA  is  responsible  for 
establishing  internal  review  and 
approval  procedm^s  for  service 
contracts  in  accordance  with  OFPP 
Policy  Letter  93-1,  "Management 
Oversight  of  Service  Contracting".  As 
defined  by  FAR  37.101,  contracts  for 
personal  services  are  permitted  imder 
the  circumstances  in  5  U.S.C.  3109. 

2937.103-70    Department  of  Lat>or 
checklist  to  aid  analysis  and  review  of 
requirements  for  service  contracts. 

Contracting  specialists  and 
contracting  officers  must  work  in  close 
collaboration  with  the  beneficiaries  of 
the  services  being  purchased  to  ensure 
that  contractor  performance  meets 
contract  requirements  and  performance 
standards. 

(a)  General.  Following  is  a  checklist  to 
aid  analysis  and  review  of  requirements 
for  service  contracts. 

(1)  Is  the  statement  of  work  complete, 
with  a  clear-cut  division  of 
responsibility  between  the  contracting 
parties? 
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(2)  Is  the  statement  of  work  discussed 
in  terms  the  market  can  satisfy? 

(3)  Does  the  statement  of  work 
encompass  all  commercially  available 
services  that  can  meet  the  actual 
functional  need  (eliminates  any 
nonessential  preferences  that  may 
thwart  full  and  open  competition)? 

(4)  Is  the  statement  of  work 
performance-based  to  the  maximiun 
extent  possible  (i.e.,  is  the  acquisition 
structured  around  the  purpose  of  the 
work  to  be  performed,  as  opposed  to 
either  the  manner  by  which  the  work  is 
to  be  performed  or  a  broad  and 
imprecise  statement  of  work? 

(b)  Cost  effectiveness.  If  the  response 
to  any  of  the  following  questions  is 
negative,  the  agency  may  not  have  a 
valid  requirement  or  not  be  obtaining 
the  requirement  in  the  most  cost 
effective  manner. 

(1)  Is  the  statement  of  work  written  so 
that  it  supports  the  need  for  a  specific 
service? 

(2)  Is  the  statement  of  work  written  so 
that  it  permits  adequate  evaluation  of 
contractor  versus  in-house  cost  and 
performance? 

(3)  Are  the  choices  of  contract  type, 
quality  assurance  plan,  competition 
strategy,  or  other  related  acquisition 
strategies  and  procedures  in  the 
acquisition  plan  appropriate  to  ensure 
good  contractor  performance  to  meet  the 
user's  needs? 

(4)  If  a  cost  reimbursement  contract  is 
contemplated,  is  the  acquisition  plan 
adequate  to  ensure  that  the  contractor 
will  have  the  incentive  to  control  costs 
under  the  contract? 

(5)  Is  the  acquisition  plan  adequate  to 
address  the  cost  effectiveness  of  using 
contractor  support  (either  long-term  or 
short-term)  versus  in-house 
performance? 

(6)  Is  the  cost  estimate,  or  other 
supporting  cost  information,  adequate  to 
enable  the  contracting  office  to 
effectively  determine  whether  costs  are 
reasonable? 

(7)  Is  the  statement  of  work  adequate 
to  describe  the  requirement  in  terms  of 
"what"  is  to  be  performed  as  opposed 
to  "how"  the  work  is  to  be 
accomplished? 

(8)  Is  the  acquisition  plan  adequate  to 
ensure  that  there  is  proper  consideration 
given  to  "quality"  and  "best  value?" 

(c)  Control.  If  the  response  to  any  of 
the  following  questions  is  negative, 
there  may  be  a  control  problem. 

(1)  Are  there  sufficient  resources  to 
evaluate  contractor  performance  when 
the  statement  of  work  requires  the 
contractor  to  provide  advice,  analysis 
and  evaluation,  opinions,  alternatives, 
or  reconunendations  that  could 


significantly  influence  agency  policy 
development  or  decision-making? 

(2)  Does  the  quality  assurance  plan 
provide  for  adequate  monitoring  of 
contractor  performance? 

(3)  Is  the  statement  of  work  written  so 
that  it  specifies  a  contract  deliverable  or 
requires  progress  reporting  on 
contractor  performance? 

(4)  Is  agency  expertise  adequate  to 
independently  evaluate  the  contractor's 
approach,  methodology,  results,      ^ 
options,  conclusions  or 
reconunendations? 

(d)  Conflicts  of  interest.  If  the 
response  to  any  of  the  following 
questions  is  affirmative,  there  may  be  a 
conflict  of  interest. 

(1)  Can  the  potential  offeror  perform 
under  the  contract  to  devise  solutions  or 
make  recommendations  that  would 
influence  the  award  of  future  contracts 
to  that  contractor? 

(2)  tf  the  requirement  is  for  support 
services  (such  as  system  engineering  or 
technical  direction),  were  any  of  the 
potential  offerors  involved  in 
developing  the  system  design 
specifications  or  in  the  production  of 
the  system? 

(3)  Has  a  potential  offeror  participated 
in  earlier  work  involving  the  same 
program  or  activity  that  is  the  subject  of 
the  present  contract  wherein  the  offeror 
had  access  to  source  selection  or 
proprietary  information  not  available  to 
other  offerors  competing  for  the 
contract? 

(4)  Will  the  contractor  be  evaluating  a 
competitor's  work? 

(5)  Does  the  contract  allow  the 
contractor  to  accept  its  own  products  or 
activities  on  behalf  of  the  Goverrunent? 

(6)  Will  the  work  imder  this  contract 
put  the  contractor  in  a  position  to 
influence  government  decision-making, 
e.g.,  developing  regulations  that  will 
affect  the  contractor's  current  or  futiue 
business? 

(7)  Will  the  work  under  this  contract 
affect  the  interests  of  the  contractor's 
other  clients? 

(8)  Are  any  of  the  potential  offerors, 
or  their  personnel  who  will  perform  the 
contract,  former  agency  officials  who — 
while  employed  by  the  agency — 
personally  and  substantially 
participated  in  the  development  of  the 
requirement  for,  or  the  procurement  of, 
these  services  within  the  past  two  years? 

(e)  Competition.  If  the  response  to  any 
of  the  following  questions  is  negative, 
competition  may  be  unnecessarily 
limited. 

(1)  Is  the  statement  of  work  defined  so 
as  to  avoid  overly  restrictive 
specifications  or  performance 
standards? 


(2)  Is  the  contract  formulated  in  such 
a  way  as  to  avoid  creating  a  continuous 
and  dependent  arrangement  with  the 
same  contractor? 

(3)  Is  the  use  of  an  indefinite  quantity 
or  term  contract  arrangement 
appropriate  to  obtain  the  required 
services? 

(4)  Will  ihe  requirement  be  obtained 
through  the  use  of  full  and  open 
competition? 

Subpart  2937.2— Advisory  and 
Assistance  Services 

2937.203    Policy. 

(a)  HCAs  having  a  requirement  for 
certain  advisory  and  assistance  services 
are  required  by  the  Department  of  Labor 
Manual  Series  {See  DLMS  2  836)  to 
prepare  a  written  justification  for  such 
services.  Written  justification  must  be 
submitted  to  the  ASAM  for  review  by 
the  Procurement  Review  Board,  for 
ASAM  approval. 

(b)  Regardless  of  the  type  of  action 
planned,  the  justification  in  paragraph 
(a)  of  this  section  must  include  the 
following: 

(1)  A  statement  of  need,  which 
certifies  that  the  requested  services  do 
not  unnecessarily  duplicate  any 
previously  performed  work. 

(2)  Natiire  and  scope  of  the  need,  and 
the  results  expected. 

(3)  Extent  to  which  in-house  staff 
availability  was  assessed,  and  the 
reasons  why  prociuement  of  outside 
services  is  necessary. 

(4)  Any  additional  information  or  data 
that  support  the  requirement  for  a 
contract. 

(5)  Name(s)  and  title(s)  of  official(s) 
who  will  be  assigned  as  project  officerfs) 
to  work  with  the  conti actor,  and  who 
can  be  contacted  for  additional 
information. 

(6)  A  statement  that  the  Government 
policy  on  advisory  and  assistance 
services  has  been  reviewed  and 
complies  with  FAR  37.203.  - 

Subpart  2937.6 — Preference  for 
Performance-Based  Contracting  (PBC) 

2937.602    Elements  of  performance-based 
contracting. 

(a)  Performance-based  contracting  is 
defined  in  FAR  37.101  and  discussed  in 
FAR  37.6.  Although  FAR  Part  37 
primarily  addresses  services  contracts, 
PBC  is  not  limited  to  these  contracts. 
PBC  is  the  preferred  way  of  contracting 
for  services.  (See  exceptions  listed  in 
FAR  37.102).  Generally,  when  contract 
performance  risk  under  a  PBC 
specification  can  be  shifted  to  the 
contractor  to  allow  for  the  operation  of 
objective  incentives,  a  contract  type 
with  objectively  measurable  incentives 
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PART  293fr^2941     [RESERVED] 

SUBCHAPTER  G— CONTRACT 
MANAGEMENT 

PART  2942-<:ONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 
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Subpart  2942}1 —Contract  Audit  Services 

Sec. 

2942.101     Po  icy 

Subpart  2942 15 — Contractor  Performance 
Information 

2942.1502  PDlicy. 

2942.1503  P  ocedures. 

Authority:  I  U.S.C.  301, 40  U.S.C.  486(c). 

Subpart  29^.1— Contract  AudR 
Services 

2942.101     Policy 

The  OASAm  Division  of  Cost 
Determinatian  is  responsible  for 
establishing  billing  rates  and  indirect 
cost  rates  as  prescribed  in  FAR  42.7  for 
the  Departmpnt  of  Labor. 

Subpart  294&.15 — Contractor 
Performance  Information 


bpart 
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This  su 
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provides  policies  and 
evaluating,  maintaining, 
contractor  performance 
under  DOL  contracts. 
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well  as  determining  whether  to  exercise 
contract  options,  if  any. 

2942.1503    Procedures. 

(a)  In  accordance  with  FAR  42.1502, 
the  contracting  officer  will  prepare  an 
interim  evaluation  of  a  contractor's 
performance  at  least  annually  for 
submission  to  the  Contractor 
Performance  System  maintained  by  the 
National  Institutes  of  Health. 

(b)  The  contracting  officer,  or 
designee,  must  determine  who  will 
evaluate  a  contractor's  performance.  The 
contracting  officer's  technical 
representative,  program  manager, 
contract  specialists  or  administrators, 
and  users  are  candidates  likely  to  be 
selected  to  perform  the  evaluation. 

(c)  A  Contractor's  performance 
evaluation  should  be  obtained  from  a 
person  who  monitored  contractor 
performance,  when  that  individual's 
assignment  of  duties  or  emplojrment 
terminates  before  physical  completion 
of  the  contract.  The  areas  of 
performance  to  be  selected  for 
evaluation  shoiUd  be  tailored  to  the  type 
of  supplies  or  services  normally 
acquired  by  the  contracting  activities 
and  the  type  of  contract.  HCAs  must 
ensure  uniformity  of  the  evaluation 
criteria  within  their  contracting 
activities. 

(d)  Release  of  contractor  performance 
evaluation  information.  (1)  Requests  for 
performance  evaluation  information 
from  the  public  must  be  processed  in 
accordance  with  FOIA,  as  implemented 
by  DOL  under  29  CFR  Part  70. 

(2)  Release  of  a  contractor's 
performance  evaluation  information  to 
other  federal  agencies  is  subject  to  FAR 
42.1502.  When  the  performance 
evaluation  information  is  released  to 
other  federal  agencies,  it  should  be 
provided  with  a  written  statement  that 
it  is  nonpublic  information  that  must  be 
processed  under  FOIA  principles  if  a 
request  for  its  disclosure  is  received. 

(e)  Even  though  the  retention  period 
for  past  performance  evaluation 
information  is  three  years  (see  FAR 
42.1503),  the  contractor's  performance 
evaluation,  any  contractor  rebuttal,  and 
final  decision  become  a  part  of  the 
contract  file.  Therefore,  disposal  of  the 
contractor's  evaluation  information 
must  be  accomplished  in  accordance 
with  FAR  4.804. 

PART  294a-CONTRACT 
MODIFICATIONS 

Subpart  2943.2 — Change  Orders 

Sec. 

2943.205    Contract  clauses. 


Subpart  2943.3 — Forms 

2943.301     Use  of  forms. 
Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2943.2 — Change  Orders 

2943.205    Contract  clauses. 

HCAs  may  establish  procedures,  or 
office  policies,  when  appropriate  for 
authorizing  the  contracting  officer  to 
vary  the  30-day  period  for  submission  of 
adjustment  proposals  to  the  clauses 
prescribed  by  FAR  43.205. 

Subpart  2943.3 — Forms 

2943.301  Use  of  forms.      . 

(a)  FAR  43.301(a){l)(vi)  requires  the 
use  of  Standard  Form  30  (SF-30)  to 
execute  any  obligation  or  deobligation 
of  contract  funds  after  award.  The  SF- 
30  also  must  be  used  to  deobligate  funds 
when  effecting  contract  closeout,  when 
obligated  funds  exceed  the  final  contract 
costs.  In  such  an  instance,  the  SF-30 
may  be  issued  as  an  administrative 
modification  op  a  unilateral  basis  if  the 
contractor's  financial  release  has  been 
separately  obtained. 

(b)  The  contracting  officer  must 
include  in  any  unilateral  contract 
modification  issued  for  contract 
closeout,  a  statement  that  the  contractor 
has  signed  a  release  of  claims  and 
indicate  the  date  the  release  of  claims 
was  signed  by  the  contractor.  The  SF- 
30  must  also  be  used  to  execute 
purchase  order  modifications  as 
specified  in  FAR  13.302-3(b). 

PART  2944— SUBCONTRACTING 
POLICIES  AND  PROCEDURES 

Subpart  2944.1 — General 

Subpart  2944.2 — Consent  To  Subcontract 

Sec. 

2944.201-1     Consent  requirements. 

2944.202  Contracting  officer's  evaluation. 
2944.202-2     Considerations. 

2944.203  Consent  limitations. 

Subpart  2944.3 — Contractors'.Purchasing 
Systems  Reviews 

2944.302  Requirements. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2944.1 — General 

The  waiver  of  consent  must  be  in 
writing,  signed  by  the  contracting 
officer,  and  included  in  the  contract  file. 
The  waiver  must  include  all  supporting 
facts,  including  the  rationale  for  waiving 
the  consent  to  subcontract  requirements. 
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Subpart  2944.2— Consent  To 
Subcontract 

2944.201-1    Consent  requirements 

In  accordance  with  FAR  44.201-l(b) 
or  FAR  44.201-2,  advance  notification 
and  agreement  are  required  for  all  cost- 
reimbursement,  time-and-materials,  or 
labor-hour  subcontracts  exceeding  the 
simplified  acquisition  threshold. 

2944.202  Contracting  officer's  evaluation. 

2944.202-2    Considerations. 

The  review  required  by  FAR  44.202- 
2(a)  must  be  documented  in  writing 
(including  supporting  facts  and 
rationale),  signed  by  the  contracting 
officer,  and  included  in  the  contract  file. 

2944.203  Consent  limitations. 

Any  limitations  placed  on  the  consent 
to  subcontract  must  be  documented  in 
writing  (including  supporting  facts  and 
rationale),  signed  by  the  contracting 
officer,  and  included  in  the  contract  file. 

Subpart  2944.3 — Contractors' 
Purchasing  Systems  Reviews 

2944.302    Requirements. 

The  authority  of  the  ASAM  under 
FAR  44.302(a),  to  raise  or  lower  the  $25 
million  review  level  for  a  contractor's 
purchasing  system,  may  not  be 
delegated.  When  a  CPSR  is  required  by 
the  Contracting  Officer,  the  effort  must 
be  coordinated  with  the  Division  of 
Acquisition  Management  Services,  and 
the  Division  of  Cost  Determination. 

PART  2945— GOVERNMENT 
PROPERTY 

Subpart  2945.1— General 

Sec. 

2945.104  Review  and  Correction  of 
contractors'  property  control  systems. 

2945.105  Records  of  Government  property. 

Subpart  2945.3 — Providing  Government 
Property  to  Contractors 

2945.302     Providing  facilities. 

Subpart  2945.4 — Contractor  Use  and  Rental 
of  Governntent  Property 

2945.403    Rental-use  and  charges  clause. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 

Subpart  2945.1— General 

2945.1 04    Review  and  correction  of 
contractors'  property  control  systems. 

When  the  Government's  property 
administrator  determines  that  review 
and  approval  of  the  contractor's 
property  control  system  rests  with  the 
DOL,  the  Goverrunent's  property 
administrator  must  review  the  system  to 
determine  whether  the  contractor  will 
be  able  to  meet  the  requirements  of  FAR 
45.104.  The  review  must  be  completed, 


signed  by  the  appointed  property 
administrator,  and  retained  in  the 
contract  file. 

2945.105    Records  of  Government 
property. 

Contracting  officers  must  maintain  a 
file  on  any  Government  property  in  the 
possession  of  the  contractors.  As  a 
minimum,  the  file  must  contain  the 
following: 

(a)  A  copy  of  the  applicable  portions 
of  the  contract  that  list  the  Government- 
furnished  property  (GFP); 

(b)  Contracting  officer's  letters 
assigning  the  Government  property 
administrator  to  the  contract; 

(c)  Written  evidence  that  the 
contractor's  property  control  system  was 
reviewed  and  approved  as  required  by 
FAR  45.104; 

(d)  If  applicable,  documentation  of  the 
request  and  approval  or  denial  of  the 
contractor's  requests  to  acquire  or 
fabricate  special  test  equipment  in 
accordance  with  FAR  45.307  or  other 
property; 

(e)  The  contractor's  written  notice  of 
receipt  of  the  GFP  and  any  reported 
discrepancies  thereto,  as  required  by 
FAR  45.502-1  and  45.502-2, 
respectively; 

(f)  Any  other  documents  pertaining  to 
or  affecting  the  status  of  the  Government 
property  in  the  possession  of  contractors 
or  subcontractors  under  the  contract; 

(g)  Dociunentation  of  the  screening 
and  disposal  of  all  Government  property 
as  required  by  FAR  45.6. 

Subpart  2945.3— Providing 
Government  Property  to  Contractors 

2945.302    Providing  facilities. 

The  HCA  is  authorized  to  make  the 
determination  to  provide  facilities  to  a 
contractor  as  prescribed  in  FAR  45.302- 
1(a)(4). 

Subpart  2945.4 — Contractor  Use  and 
Rental  of  Government  Property 

2945.403    Rental-use  and  charges  clause. 

The  HCA  must  make  the 
determination  to  charge  rent  on  the 
basis  of  use  imder  the  clause  at  FAR 
52.245-9  when  the  contracting  officer 
provides  access  to  Govenunent 
production  and  research  property,  as 
prescribed  in  FAR  45.403(a). 

PARTS  2946-2951     [RESERVED] 

PART  2952— SOLICITATION 
PROVISIONS  AND  CONTRACT 
CLAUSES 

Subpart  52.2— Text  of  Provisions  and 
Clauses 

Sec. 


2952.201-70    Contracting  Officer's 
Technical  Representative  (COTR). 

Authority:  5  U.S.C.  301:  40  U.S.C.  486(c). 

Subpart  52.2— Text  of  Provisions  and 
Clauses 

2952.201-70    Contracting  officer's 
technical  representative  (COTR). 

Insert  the  following  clause  into 
contracts  requiring  COTR  representation 
under  2901.605: 

Contracting  officer's  technical 
representative  (COTR)  [Effective  Date  of  Final 
Rule] 

(a)  Mr./Ms.  (Name)  of  (Organization) 
(Room  No.),  (Building),  (Address),  (Area 
Code  &  Telephone  No.),  is  hereby  designated 
to  act  as  contracting  officer's  technical 
representative  (COTR)  under  this  contract. 

(b)  The  COTR  is  responsible,  as  applicable, 
for:  receiving  all  deliverables,  inspecting  and 
accepting  the  supplies  or  ser\'ices  provided 
hereunder  in  accordance  with  the  terms  and 
conditions  of  this  contract;  providing 
direction  to  the  contractor  which  clarifies  the 
contract  effort,  fills  in  details  or  otherwise 
serves  to  accomplish  the  contractual  Scope  of 
Work;  evaluating  performance;  and  certifying 
all  invoices/vouchers  for  acceptance  of  the 
supplies  or  services  furnished  for  payment. 

(c)  The  COTR  does  not  have  the  authority 
to  alter  the  contractor's  obligations  under  the 
contract,  and/or  modify  any  of  the  expressed 
terms,  conditions,  specifications,  or  cost  of 
the  agreement.  If,  as  a  result  of  technical 
discussions,  it  is  desirable  to  alter/change 
contractual  obligations  or  the  Scope  of  Work, 
the  contracting  officer  must  issue  such 
changes. 

PART  2953— FORMS 

Subpart  53.1 — General 

Sec. 

2953.100  Request  for  review  by  the 
Procurement  Review  Board. 

2953.101  Simplified  Acquisition  Checklist 
DL  1-2001. 

2953.102  Simplified  Acquisition  DL  2078. 

2953.103  Department  of  Labor  Form  DL  1- 
2004,  Small  Business  Procurement 
Determination. 

2953.104  Simplified  Acquisition  Terms 
And  Conditions. 

Authority:  5  U.S.C.  301;  40  U.S.C.  486(c). 
Subpart  2953. 1  —General 

2953.100    Request  for  review  by  tf>e 
Procurement  Review  Board. 

The  following  form  must  be  used  by 
the  requisitioning  office  to  submit  a 
request  for  review  by  the  Procurement 
Review  Board  as  specified  in  DOLAR 
parts  2901  and  2943.  This  form  must  be 
submitted  through  the  Assistant 
Secretary  for  the  program  office  to  the 
Director,  Division  of  Acquisition 
Management  Services  for  scheduling 
before  the  PRB.  In  general,  the  PRB 
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Simplified  Acquisition  Documentation  Checklist 


PART  I:  CHECKLIST  -  Complete  Section  A  for  purchases  lets  than  $2,500,  or  Sections  A  and  B  for  purchases 
between  »2,500  and  $100.000 

SECTION  A.  Micro-purchases  -  Less  than  $2,500  (not  set  aside  for  small  business  only;  no  competition  required) 

( »^  or  blank  for  N/A) 

Sufficient  funds  are  available  to  cover  this  purchase,  and  the  price  relfected  on  this  order  is  considered  fair  ar>d 

reasonable. 

All  Quotation  information  is  properly  documented,  and  applicable/required  clearances  and/or  approvals  have 

t>een  obtained  are  included  in  this  file 

See  www.iwod.com  and  nmrw.unlcor.flov.  Required  sources  of  supplies/services,  including  excess  supplies, 

were  reviewed  prior  to  the  selection  of  this  vendor  (n/a  for  delivery  orders  against  existing  contracts) 

The  vendor  does  not  appear  on  the  List  of  Parties  Excluded  from  Federal  Procurement  Programs.  Reference 

http://epls.  arnet.gov/ 

This  order  does  not  represent  an  unauthorized  commitment  of  funds  requiring  ratification  under  FAR  1.602-3 
(Otherwise  attach  documentation) 

SECTION  B.  Purchase  Between  $2,501  and  $100,000  (set  aside  for  small  business,  competition  is  required  for  open 
market  orders,  schedule  comparison  is  required  for  GSA/FSS  orders) 

( "^  or  blank  for  N/A) 

The  order  was  best  value  among  two  or  more  solicited  open  market  vendors.  If  not,  complete  Parts  M  and  HI 

below. 

The  requirement  was  sent  aside  for  small  business  participation  only.  If  not  complete  Part  fV  below. 

The  procurement  is  for  information  Technology  products  or  software  and  has  t)een  reviewed  for  compliance  with 

Section  508  and  SmartBuy  licenses. 
The  item  complies  with  http://www.eere.energv.gov/femp/procurement/  policies  on  recycling,  and  Energy  star 

compliance. 

If  this  is  a  Delivery  Order  against  a  GSA/Federal  Supply  Schedule,  at  least  3  schedules  were  reviewed  prior  to 

issuing  orders. 
Written  Solicitation  between  $10,000  -  $25,000  was  displayed  in  a  public  place,  open  market  requirements  over 

$25,000  were  synopsized. 

Service  Contract  Act  This  is  an  Open  Market  Purchase: primarily  a  product. exempt  per  29  CFR  541, 

.  Davis-Bacon  applicable,  or SCA  WD  included  '  (SF98&98a  issued) 


PART  II:  PRICING  MEMORANDUM  -  Price  reasonable  is  based  on  ( •^  all  that  apply) 


Page  Number     ) 


Purchase  Order  No: 


Commercial  Catalog  Pricing/Published  Advertisement  (Source  Date: 

Market  Research  or  established  market  prices. 

Comparison  to  prior  purchase  of  same  or  similar  item  Vendor: 

Date  of  Order Unit  Price: 

Best  Value  analysis  recommended  by  Technical  Personnel  (Specify) 

Other  (i.e.  contracting  officer  knowledge,  comparison  to  independent  government  estimate) 


(continue  on  back) 


PART  III:  SOLE  SOURCE  DOCUMENTATION  -  Only  one  source  was  solicited  for  the  following  reasoiKs) 

C^  ail  that  apply) 

— '-     The  item  is  sole  source  in  nature,  i.e.  copyright/patient,  proprietary  software/hardware,  or  original  equipment 

manufacturer,  and  not  available  from  any  other  source. 
Urgent  and  Compelling  -  state  nature  of  emergency  and  reason  no  competition  was  obtained  (lack  of  plaiing  is  not 

sufficient  reason) 

PART  IV:  LARGE  BUSINESS  DOCUMENTATION  -  The  requirement  is  not  rewarded  to  a  small  business  because 

( >^  all  that  apply) 

No  small  businesses  were  located  that  can  provide  the  required  goods/services 

No  quotes  were  received  from  small  businesses 

Quotes  received  from  small  businesses  were  not  the  lowest  prices  or  the  t>est  value  (considering  quality,  delivery, 

quantity,  part  performances,  etc) 


DOCUMENTATION  DISTRtBUTION  DATE: 


Vendor  Finance Accounting 


Requestor 


File 


ORDER  PROCESSED  BY:  Contract  Specialist: . 
CONCUR: Contracting  Officer:. 


(Signature  Date) 
(Signature  Date) 


1  This  form  is  used  in  conjunction  with  form  OL  1-2078 


OL  1 -2078a         July  2003 
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below  the  simplified  acquisition  on  a  fixed  price  basis  up  to  $5  million, 

threshold.  This  form  may  also  be  used 


Federal  Register / Vol.  68,  No.  158 /Friday,  August  15,  2003 / Proposed  Rules 


49023 


Worksheet  for  Small  Purchases 
($1.000 -$25,000) 


U.S.  Department  of  Labor 

Office  of  Small  and  Disadvantaged 
Business  Utilization 


1 .  Requisition  Number 


2.  Effective  Date 


5.  Competitive        6.  Noncompetitive 


3.  Order  Number 


_L 


*7.  Transaction  Type      8.  Size 

^SB  or  LB 


4.  Date  Received 


11.  Publicized 


Telephone  Numt>er 

Dale  of  Quote 

Delivery  Offer 

FOB  Point 

Vendor  1. 

Vendor  2. 

Vendor  3. 

Quantity 

Desoiption 

Vendor  1 

Unit  Price          Total  Amount 

Vendor  2 

Unit  Piice            Total  Amount 

Vendors 

Unit  Price            Total  Amount 

* 

Total 
Amount 

Total 
Amount 

Total 
Amount 

(Specify) 


(Specify) 


(Specify) 


Transaction  Type:  SBSA,  MB,  WOB,  LSA-S,  LS.  8<a),  lAA,  NP,  Other 


M7 
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Worksheet  for  Small  Purchases 
($1,000 -$25,000) 


U.S.  Department  of  Labor 

Office  of  Small  and  Disadvantaged 
Business  Utiflzafion 


1     Requisition  Njmtier 


2    Effective  Date 


5.  Competitive         6    Noncompetitive 

, L_l 


i  12.  Vendor  Solicited 


L 


3    Order  Mumber 


*7,  Transaction  Type    I  8.  S:ze 

!  SB  or  lB 


4    Date  Received 


9,  Class         :  10    Quotes  Oral.     Written  11.  PuDl^ctzed 

FSS  o-  DM   !  ;        !        1        \ 


Telephone  Number 

Date  of  Quote 

Delivery  Of<e' 

FOB  Point 

Vendor  1 

i  - 
i  -                                    t 

Vendor  2 

e 

i 

1 

Vendor  3 

• 

i 

-  I 
1 

i 
i 

Quantity 

Descnption 

Vendor  1 

Unt!  Price           Total  Anouni 

Vendor  2 

Unit  Pr,ce              Tctal  Amounl 

Vendor  3 

Ur>:t  Price              Totil  Amou'>: 

- 



— ' 



i 

i 

^                 , 

Total 
Amoant 

Total 
Amount 

Total 
Amourt 

13.  Reason  f(^*SorH:mrtg  Pnly:One.SQuroai 


■^■^^:'- 


(Specify) 


iA^Bifitit^FiiUf^^atcaab^^  \. 


■\^-. 


(Specify) 


^  ■^l^i'0^!^^^f0^^^^^^I^Stl^^ 

^'^^^ 

mw^^^^^^^^^^^ 

pr^^- 

(Specify) 

• 

t 

'Transaction  Type:  SBSA,  MB,  WOB,  LSA-S,  LS,  8(a),  lAA,  NP,  Other 

6.'87 
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2953.103    Otpartment  of  Labor  R>nn  DL 1- 

2004,  Small  Business  Procurement 
Oeterminatioii. 

The  requj  ring  organization  must 
complete  th  s  following  form  for  all 


acquisitions  above  the  simplified 
acquisition  threshold.  This  form  will 
then  be  submitted  through  the 


contracting  officer  to  the  Office  of  Small 
Business  Programs  for  review. 
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Acquisition  Screening  and  Review  Form 
($10,000  or  more) 


U.S.  Departmerrt  of  Labor 

Office  or  Small  and  Disadvantaged 
Business  Utilization 


m'^r^m^^m^. 


1  Name  and  Address  of  Purchasing  Office 


4.  Description  of  Product  or  Service 


11.  Signature  of  Small  Business  Specialist 


2.  Telephone  Number 


5.  SIC  Code 


7.  FSC  or  SVC  Code 


3.  Number  and  Date  of  Reguisit 


Ti 


6.  Quantity 


8.  Estimated  Cost 


9.  Recommended  Method  of  Procurement  (Select  a  method  from  bkx*  12  below) 


10.  Proposed  Period  of  Performance 


Date 
07/07/2003 


m  wffiB#flBftMHfy 


.f,-'^- 


12. 

□  a.  8(a)  Procedures 

□  b.  100%  Small  Business/LSA  Set-aside 

□  c.  100%  Small  Business  Set-aside 

□  d.  Partial  SB/LSA  Set-aside 

□  e.  Partial  SB  Set-aside 

□  f.  100%  LSA  Set-aside  Unrestricted 

□  g.  Unrestricted-Proprietary 

□  h.  Unrestricted-Insufficient  SB 

□  i.  other  (Specific) 
Comments: 


13.  Procurement  Control  Number 


15.  Solicitation  Date  and  Number 


16.  Estimated  Date  of  Release 


18.  Proposed  Synopsis 

□  Ves       □  No  Per  FAR  19.202 

□  CBD       □  BulleBn  Board 

□  other 


,J«^ 


14.  Proposed  Procurement 

□  Competitive 

□  other 


..J 


17.  Estimated  Date  of  Response  Opening 


19.  Proposed  Issuing  Soiicilalions  to: 

No. 

Small  Business 
WomarvOwned  Business 
Latxx  Surplus  Area  Business 
Minonty  Business  Enterpnse 


■■^^ 

-  -•^" 

■■ 

20.  Has  Exact  Item/Service  Been  Previously  Awarded? 

□  Yes 

□  no 

21.  Date  of  Award 

..^     ...^■■\:,i^\  \^r.:^l 

23.  Name  and  Address  of  Contractor 

□  8(a) 

□  SB 

□  lsa 

24,  Total  Cost 

25.  Method  of  Procurement 

26.  Responses  Received 

□  wOB 

□  mbe 

□  lb 

Large  Business 
Small  Business 

Labor  Surplus  Area  Business 
Woman  Owned  Business 
Minority  Business  Enterprise 

27.  Signature  of  Contracting  Officer 

Date 

''^*?fl^ 


28. 

□  I  Concur  With  the  Recommendations 

□  Please  solicit  additional  sources  (See  attached  list) 

CD  I  do  not  concur  with  the  recommendations  and  request  suspension  of  ttte  procurement  action 
pending  an  appeal  under  FAR  19.505.  SBA  Form  70  is  attached. 


29.  Signature  of  OSDBU/SBA  Procuremunt  Center  Representative 


Date 


DL  1-2004 
August  1987 


2953.104    Procurement  Review  Board  DL1- 
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Acquisition  Screening  and  Review  Form 
($10,000  ormore) 


U.S.  Department  of  Labor 

Office  of  Small  and  Disadvantaged 


|A.  OilglnatingAflehCT 


-r:r: 


Business  Utilization 


1   Name  ana  Address  of  Purchasing  Office 


4.  Description  of  Product  or  Service 


11.  Signature  of  Small  Business  Specialist 


2.  Telephone  Number 


5  SIC  Code 


7  FSC  or  SVC  Code 


3,  Number  and  Date  of  Requisition 


6.  Quantity 


8.  Estimated  Cost 


9  Recommended  Metnod  of  Procurement  (Select  a  method  from  block  12  below) 


10.  Proposed  Penod  of  Performance 


Date 
07/07/2003 


|B.  Contracting  Offlcg 


12 
iZj  a  8(a)  Procedures 

□  b.  100%  Small  Business/LSA  Set-aside 

□  c  100%  Small  Business  Set-aside 

□  d  Partial  SB'LSA  Set-aside 

□  e  Partial  SB  Set-aside 

□  f.  100%  LSA  Set-aside  Unrestricted 
CZI  g  Unrestricted-Proprietary 

lJ  h  Unrestncted-lrrsufficient  SB 

□  i  Other  (Specific) 
Comments; 


13.  Procurement  Control  Number 


15  Solicitation  Dale  and  Number 


16  Estimated  Date  of  Release 


18  Proposed  Synopsis 

□  Ves        □  No  Per  FAR  1 9.202 

□  CBD      -HH  Bulletin  Board 

□  Other 


14  Proposed  Procurement 

CH  Competitive 
lZI  Other 


17.  Estimated  Date  of  Response  Opening 


19.  Proposed  issuing  Solicitations  to- 
No 

Small  Business 
WomaivOwned  Business 
Labor  Surplus  Area  Business 
Minonty  Business  Enterpnse 


[Procurement  History 


20.  Has  Exact  item/Service  Been  Prev 

lously  Awarded? 

□  ves 

□  no 

21.  Date  of  Award 

22  Contract  Number 

23    Name  and  Address  of  Contractor 

□  8(a) 

□  SB 

□  lsa 

24  Total  Cost 

25  Method  of  Procurement 

26.  Responses  Received 

□  WOB 

Large  Business 

LabofSurplus  Area  Business 

□  l^BE 

Small  Business 

Woman  Owned  Business 

□  lb 

Minority  Business  Enterpnse 

27  Signature  of  Contracting  Officer 


Date 


gv-^^^;.^v-' 


|C^qBOBu^lTlrt^BM«jto»».A«^p«^n^^aal^i!P;^t!^^  •"'/x.jy^i-^ 


MJE 


28 

□  I  Concur  With  the  Recommendations 

□  Please  solicit  additional  sources  (See  attached  list) 

Ll  I  do  not  concur  with  the  recommendations  and  request  suspension  of  the  procurement  action 
pending  an  appeal  under  FAR  19  505  SBA  Form  70  is  attached 


29.  Signature  of  OSDBU/SBA  Procurement  Center  Representative 


Date 


DL  1-2004 
August  1987 


2953.104    Procurement  Review  Board  0L1- 
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U.  S.  DEPARTMENT  OF  LABOR 
GENERAL  INFORMATION  FOR 
THE  PROCUREMENT  REVIEW 


Date  Received 


Review  No. 


IWITlATIiG  OFFICE: 


Name  -  i  tesponsible  Program  Official 


PROCUf  EMENT  OFFICE: 


Name  -  ( ^trading  Officer 


1  TiHe  a  nd  purpose  of  proposed  procurement,  including  end  products  desired.  Be  specific.  Use  additional  sheets  if  necessary. 


NOTE.-  If  the  proposed  procurement  is  for  Contracted  Advisory  Services,  complete  DL1-490A,Contracted  Advisory  Services  Contract  Information  Sheet. 


2.  Contr  ict  Information: 
Proposi  !d  Penod  of  Performance: 


3.  Type  f)f  Agreement  Contemplated: 

I I     C^st-Reirntwrsement  Contract 

I I     C<l5t  +Fixed  Fee  Contract 

|_ I     Ot^r  Agreement 


4.  Propos  !d  Contractor 


Name 


Address 


5.  Other 
If  other 
Title  of 


D 


6.  Have 
sources  sfxjght 
Explain 


Phone  No. 


Phone  No. 


Estimated  Costs: 
From: 


To: 


I I      Fixed  Price  Contract 

I      I      Grant 

I  Cooperative  Agreement 


D 


Nonprofit 


I       I     Profit 


I  urrent  contracts  or  grants  with  DOL:  |      |       (go^g 

c  antracts,  grants,  or  agreements  exist,  fumish  the  following  information,  using  additional  sheets  as  necessary: 
Prjject  '  - 


Contract  /^rant/agreement  number 

!  lole  Source  | |       Competitive 


Period  of  Performance: 
Amount: 


i  ItemaBve  sources  or  approaches  been  reviewed  such  as  utilization  of  cunent  staff,  conducting  market  research  (FAR)  10.002  or  publishing  a 
-■-*  nobce  in  ttie  CBD. 


OL1-480  Rev  March  1996 
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7.  If  the  request  for  sole  source  approval  is  based  on  an  existing  proposal,  was  the  proposal  solicited? 

L I    Yes.  If  solicited,  by  what  means?  I       I      No.  If  unsolidfed,  were  any  actions  taken  to  Influence  its  submission  ?  Explain. 


8.  Cite  the  authority  for  a  nonconnpetitive  award.  See  FAR  6.302-1  through  6.302-7  for  contracts  and  OLMS  2-836<g)  (1)  through  (7)  for  grants  and 
cooperative  agreements.  Explain  why  tfie  authority  cited  applies. 


9:  What  actions  are  contemplated  to  remove  any  bamers  to  competition  before  future  acquisition  of  such  supplies  or  servkss? 


10.  CONFLICT  OF  INTEREST  CERTIFICATION:  The  Program  Official  and  Head  of  the  Agency  shaH  explain  past  or  existing  retattonships  w«h  the  propose 

recipient  or  certify  that  there  are  none. 


PROGRAM  OFFICIAL  - 1  certify  that  the  fotk>wing  infonnation  is  complete  and  accurate  to  the  best  of  my  knowledge. 
A.  Describe  any  business  relationship  (including  grants  and  contracts)  with  proposed  recipient 


n 


None 


8.  Describe  any  personal  or  financial  relationship  as  defined  in  18  USC  208  with  proposed  reciptent 


n 


Signature 


Date 


HEAD  OF  AGENCY  -  I  certify  that  the  folk>wing  information  is  complete  and  accurate  to  the  best  of  my  knowledge. 
A.  Describe  any  business  relationship  (including  grants  and  contracts)  with  proposed  recipient 


B.  Describe  any  personal  or  financial  relationship  as  defined  In  18  USC  208  with  proposed  recipient 


n 


n 


None 


None 


Signature 


Date 


(3L1-490  Rev  Mwc^  1998 


[FR  Doc.  03-20095  Filed  8-14-03;  8:45  am] 

BILUNG  CODE  4510-23-C 


Friday, 

August  15,  2003 


Part  m 

Department  of 
Health  and  Human 
Services 

Centers  for  Medicare  &  Medicaid  Services 

42  CFR  Parts  410  and  414 

Medicare  Program;  Revisions  to  Payment 
Policies  Under  the  Physician  Fee 
Schedule  for  Calendar  Year  2004; 
Proposed  Rule 


i 


49030 


Federal  Register /Vol.  68,  No.  158 /Friday,  August  15,  2003  /  Proposed  Rules 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Parts  410  and  414 

[CMS-1476-P) 

RIN  0938-AL^ 

Medicare  Program;  Revisions  to 
Payment  Policies  Under  the  Physician 
Fee  Schedule  for  Calendar  Year  2004 


agency: 
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for  Medicare  & 
Setvices  (CMS),  HHS. 
Prop  Dsed  rule. 


SUMMARY: 

refine  the 


THs 


pol  cy 
Med' 


expense 
make  other 
payment 
concern: 
practice 
component 
diabetes  for 
training,  su 
practice 
cost  indices. 

We  are 
ensure  that 
updated  to 
practice  and 
services.  We 
proposed 

We  also 
work-pool, 
anesthesia 
therapy 
to"  physiciai  i 
DATES:  We 
we  receive 
provided 
October  7 


proposed  rule  would 
resource-based  practice 
rela  ive  value  units  (RVUs)  and 
c  langes  to  Medicare  Part  B 
The  policy  changes 
icare  Economic  Index, 
expanse  for  professional 
s  ?rvices,  definition  of 
(  iabetes  self-management 
p  Dlemental  survey  data  for 
exp(  nse,  geographic  practice 
and  several  coding  issues, 
pre  posing  these  changes  to 
payment  systems  are 
reflect  changes  in  medical 
the  relative  value  of 
solicit  comments  on  these 
po  icy  changes, 
dipcuss  the  non-physician 
5 -year  review  of 
and  outpatient 
performed  "incident 
services. 


tl  le  ■ 


s€  rvices. 


servi  ces 


wi 


tlem 


ADDRESSES: 

to  file  code 
staff  and 
accept 

transmission 
comments  ( 
to  the  follow 
for  Medicare 
Department 
Services 
Box  8013, 
Please  allow 


receive  mai 
event  of  deli 

If  you 
hand  or 
(one  original 
the  followin 
Hubert  H. 
Independ 
Washington, 
03,  7500 
MD  21244-1 


pref  sr 


encB 


w 


bel  r 
2C03. 


11  consider  comments  if 
at  the  address, 
no  later  than  5  p.m.  on 


In 


CMS- 


oie  I 


(ifl 


commenting,  please  refer 
-1476-P.  Because  of 
resdurce  limitations,  we  cannot 
comnients  by  facsimile  (FAX) 
or  e-mail.  Mail  written 

original  and  two  copies) 
ng  address  ONLY:  Centers 
&  Medicaid  Services, 
Health  and  Human 
Attbntion:  CMS-1476-P,  P.O. 
Baltimore,  MD  21244-8013. 
sufficient  time  for  us  to 

comments  on  time  in  the 
'  ery  delays. 
,  you  may  deliver  (by 
courier)  your  written  comments 
and  two  copies)  to  one  of 
addresses:  Room  445-G, 
Hijmphrey  Building,  200 
Avenue,  SW., 
DC  20201,  or  Room  C5-14- 
Seci  iritv  Boulevard,  Baltimore, 
J50". 


hdi 


(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  persons  wishing  to  retain 
a  proof  of  filing  by  stamping  in  and 
retaining  an  extra  copy  of  the  comments 
being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  seethe  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Addis  (410)  786-4522  (for  issues  related 
to  repricing  of  supplies  for  practice 
expense  inputs.) 

Pam  West  (410)  786-2302  (for  issues 
related  to  Practice  Expense  Advisory 
Committee  (PEAC)  recommendations.) 

Jim  Menas  (410)  786-4507  (for  issues 
related  to  anesthesia).  ' 

Rick  Ensor  (410)  786-5617  (for  issues 
related  to  Geographic  Cost  Price  Index 
(GPCI)). 

Mary  Stojak  (410)  786-6939  (for 
issues  related  to  the  definition  of 
diabetes  for  diabetes  self-management 
training  (DSMT)). 

Shannon  Martin  (410)  786-7939  (for 
issues  related  to  rebasing  of  the 
Medicare  Economic  Index  (MEI)). 

Dorothy  Shannon  (410)  786-3396  (for 
issues  related  to  the  "Incident  To" 
Therapy  Discussion). 

Diane  Milstead  (410)  786-3355, 
Latesha  Walker  (410)  786-1101,  or 
Gaysha  Brooks  (410)  786-3355  (for  all 
other  issues). 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments: 
Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  processed,  generally  beginning 
approximately  3  weeks  after  publication 
of  a  document,  at  the  headquarters  of 
the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  To  schedule  an 
appointment  to  view  public  comments, 
phone  (410)  786-7197. 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh.  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  yt)iu'  Visa  or 
Master  Card  number  and  expiration 


date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  (or  toll-free  at  1-838-293- 
6498)  or  by  faxing  to  (202)  512-2250. 
The  cost  for  each  copy  is  $10.  As  an 
alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  document  is 
also  available  fi-om  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/nara/index.html. 

Information  on  the  physician  fee 
schedule  can  be  foimd  on  our 
homepage.  You  can  access  this  data  by 
using  the  following  directions: 

1.  Go  to  the  CMS  homepage  (/iWp.// 
www.cms.ij/js.gov). 

2.  Place  your  cursor  over  the  word 
"Professionals"  in  the  blue  area  near  the 
top  of  the  page.  Select  "physicians" 
from  the  drop-down  menu. 

3.  Under  "Policies/Regulations"  select 
"Physician  Fee  Schedule." 

Or,  you  can  go  directly  to  the 
Physician  Fee  Schedule  page  by  typing 
the  following:  http://www.cms.hhs.gov/ 
physicians/ pfs. 

To  assist  readers  in  referencing 
sections  contained  in  this  preamble,  we 
are  providing  the  following  table  of 
contents.  Some  of  the  issues  discussed 
in  this  preamble  affect  the  payment 
policies  but  do  not  require  changes  to 
the  regulations  in  the  Code  of  Federal 
Regulations.  Information  on  the 
regulation's  impact  appears  throughout 
the  preamble  and  is  not  exclusively  in 
section  VII. 

Table  of  Contents 

I.  Background 

A.  Legislative  History 

B.  Published  Changes  to  the  F^e  Schedule 

II.  Provisions  of  the  Proposed  Regulation 

A.  Resource-Based  Practice  Expense 
Relative  Value  Units 

1.  Resource-Based  Practice  Expense 
Legislation 

2.  Current  Methodology 

3.  Practice  Expense  Proposals  for  Calendar 
Year  2004 

B.  Geographic  Practice  Cost  Indices  (GPCIs) 

C.  Coding  Issues 

III.  Other  Issues 

A.  Rebasing  of  the  Medicare  Economic 
Index  (MEI) 

B.  Definition  of  Diabetes  for  Diabetes  Self- 
Management  Training  (DSMT) 

C.  Outpatient  Therapy  Services  Performed 
"Incident  To"  Physicians  Services 

D.  Status  of  Anesthesia  Work  and  5-Year 
Review 

E.  Payment  Policies  for  Anesthesia 
Services 


Federat  Register /Vol.  68,  No.  158 /Friday,  August  15,  2003  /  Proposed  Rules 


49031 


F.  Technical  Correction 

IV.  Collection  of  Information  Requirements 

V.  Response  to  Comments 

VI.  Regulatory  Impact  Analysis 
Addendum  A — Explanation  and  Use  of 

Addendum  B 
Addendum  B— 2004  Relative  Value  Units 

and  Related  Information  Used  in 

Determining  Medicare  Payments  for 

2004. 
Addendum  C — Codes  for  Which  We 
■  Received  PEAC  Recommendations  on 

Practice  Expense  Direct  Cost  Inputs. 
Addendum  D — Proposed  Changes  to  Practice 

Expense  Supply  Description  and  Pricing. 

In  addition,  because  of  the  many 
organizations  and  terms  to  which  we 
refer  by  acronym  in  this  proposed  rule, 
we  are  listing  these  acronyms  and  their 
corresponding  terms  in  alphabetical  . 
order  below: 

AMA    American  Medical  Association 
BBA    Balanced  Budget  Act  of  1997 
BBRA    Balanced  Budget  Refinement 

Act  of  1999 
CF    Conversion  factor 
CFR    Code  of  Federal  Regulations 
CMS    Centers  for  Medicare  &  Medicaid 

Services 
CNS    Clinical  Niuse  Specialist 
CPT    (Physicians']  Current  Procedural 

Terminology  (4th  Edition,  2002, 

copyrighted  by  the  American  Medical 

Association] 
CPEP    Clinical  Practice  Expert  Panel 
CRNA    Certified  Registered  Ntuse 

Anesthetist 
E/M    Evaluation  and  management 
FMR    Fair  market  rental 
GAF    Geographic  adjustment  factor 
GPCI    Geographic  practice  cost  index 
HCPCS    Healthcare  Common  Procedure 

Coding  System 
HHA    Home  health  agency 
HHS     [Department  of]  Health  and 

Hiunan  Services 
IDTFs    Independent  Diagnostic  Testing 

Facilities 
MCM    Medicare  Carrier  Manual 
MedPAC    Medicare  Payment  Advisory 

Commission 
MEI    Medicare  Economic  Index 
MGMA    Medical  Group  Management 

Association 
MPFS    Medicare  Physician  Fee 

Schedule 
MSA    Metropolitan  Statistical  Area 
NAMCS    National  Ambulatory  Medical 

Care  Survey 
PC    Professional  component 
PEAC    Practice  Expense  Advisory 

Committee 
PPS    Prospective  payment  system 
RUG    [AMA's  Specialty  Society] 

Relative  [Value]  Update  Conunittee 
RVU    Relative  value  unit 
SGR    Sustainable  growth  rate 
SMS    [AMA's]  Socioeconomic 

Monitoring  System 
SNF    Skilled  Nursing  Facility 


TC    Technical  component 
I.  Background 

A.  Legislative  History 

Since  January  1, 1992,  Medicare  has 
paid  for  physicians'  services  under 
section  1848  of  the  Social  Seciu-ity  Act 
(the  Act),  "Payment  for  Physicians' 
Services."  This  section  provides  for 
three  major  elements:  (1)  A  fee  schedule 
for  the  payment  of  physicians'  services; 
(2)  limits  on  the  amo'uits  that 
nonparticipating  physicians  can  charge 
beneficiaries;  and  (3)  a  sustainable 
growth  rate  for  the  rates  of  increase  in 
Medicare  expenditures  for  physicians' 
services.  The  Act  requires  that  payments 
under  the  fee  schedule  be  based  on 
national  imiform  relative  value  imits 
(RVUs)  based  on  the  resources  used  in 
furnishing  a  service.  Section  1848(c)  of 
the  Act  requires  that  national  RVUs  be 
established  for  physician  work,  practice 
expense,  and  malpractice  expense. 
Section  1848(c)(2)(B)(ii)(lI)  of  the  Act 
provides  that  adjustments  in  RVUs  may 
not  cause  total  physician  fee  schedule 
payments  to  differ  by  more  than  $20 
million  from  what  they  would  have 
been  had  the  adjustments  not  been 
made.  If  adjustments  to  RVUs  cause 
expenditiu-es  to  change  by  more  than 
$20  million,  we  must  make  adjustments 
to  ensure  that  they  do  not  increase  or 
decrease  by  more  than  $20  million. 

B.  Published  Changes  to  the  Fee 
Schedule 

In  the  July  2000  proposed  rule,  (65  FR 
44177),  we  listed  all  of  the  final  rules 
published  through  November  1999.  In 
the  August  2001  proposed  rule  (66  FR 
40372)  we  discussed  the  November 
2000  final  rule  relating  to  the  updates  to 
the  RVUs  and  revisions  to  payment 
policies  under  the  physician  fee 
schedule. 

In  the  November  2001  final  rule  with 
comment  period  (66  FR  55246),  we 
made  revisions  to  resource-based 
practice  expense  RVUs;  services  and 
supplies  incident  to  a  physician's 
professional  service;  anesthesia  base 
unit  variations;  recognition  of  CPT 
tracking  codes;  and  niuse  practitioners, 
physician  assistants,  and  clinical  niu'se 
specialists  performing  screening 
sigmoidoscopies.  We  also  addressed 
comments  received  on  the  June  8,  2001 
proposed  notice  (66  FR  31028)  for  the  5- 
year  review  of  work  RVUs  and  finalized 
these  work  RVUs.  In  addition,  we 
acknowledged  comments  received  in 
response  to  a  discussion  of  modifier-62, 
which  is  used  to  report  the  work  of  co- 
surgeons.  The  November  2001  final  rule 
also  updated  the  list  of  services  that  are 
subject  to  the  physician  self-referral 


prohibitions  in  order  to  reflect  CPT  and 
Healthcare  Common  Procediue  Coding 
System  (HCPCS)  code  changes  that  were  ■ 
effective  January  1,  2002.  All  these 
revisions  ensure  that  our  payment 
systems  are  updated  to  reflect  changes 
in  medical  practice  and  the  relative 
value  of  services.  This  final  rule  also 
conformed  our  regulations  to  reflect 
statutory  provisions  of  Medicare, 
Medicaid,  and  State  Child  Health 
Insurance  Program  (SCHIP)  Benefits 
Improvement  and  Protection  Act  of 
2000  (Pub.  L.  106-554)  (BIPA) 
concerning:  The  mammography 
screening  benefit;  bieiuiial  screening 
pelvic  examinations  for  certain 
beneficiaries;  expanded  coverage  for 
screening  colonoscopies  to  all 
beneficiaries;  provided  for  annual 
glaucoma  screenings  for  high-risk 
beneficiaries;  established  coverage  for 
medical  nutrition  therapy  services  for 
certain  beneficiaries;  expanded  payment 
for  telehealth  services;  required  certain 
Indian  Health  Service  providers  to  be 
paid  for  some  ser\'ices  under  the 
physician  fee  schedule;  and  revised  the 
payment  for  certain  physician  pathology 
services. 

In  the  December  31 ,  2002  final  rule 
with  comment  period  (67  FR  79966),  we 
refined  resoiux:e-based  practice  expense 
RVUs  and  made  other  changes  to 
Medicare  Part  B  policy.  These  included: 
The  pricing  of  the  technical  component 
for  positron  emission  tomography  (PET) 
scans.  Medicare  qualifications  for 
clinical  nurse  specialists,  a  process  to 
add  or  delete  services  to  the  definition 
of  telehealth,  the  definition  for  ZZZ 
global  periods,  global  period  for  surface 
radiation,  and  application  of  endoscopic* 
reduction  rules  for  certain  codes.  In 
addition,  this  rule:  Updated  the  codes 
subject  to  physician  self-referral 
prohibitions,  expanded  the  definition  of 
a  screening  fecal-occult  blood  test,  and 
modified  our  regulations  to  expand 
coverage  for  additional  colorectal  cancer 
screening  tests  through  oiu-  national 
coverage  determination  process.  We  also 
made  revisions  to  the  sustainable 
grovrth  rate,  the  anesthesia  conversion 
factor  (CF),  and  the  work  values  for 
some  gastroenterologic  services.  We 
finalized  the  CY  2002  interim  RVUs  and 
assigned  interim  RVUs  for  new  and 
revised  procedure  codes  for  calendar 
year  CY  2003,  clarified  the  emxjUment 
of  therapists  in  private  practice  and  the 
policy  regarding  services  and  supplies 
incident  to  a  physician's  professional 
services,  and  made  technical  changes  to 
the  definition  of  outpatient 
rehabilitation  services. 

This  final  rule  also  revised  the 
regulations  at  42  CFR  485.618  to  allow 
registered  nurses  (RNs)  to  provide 
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sei  vice  I 


d^rl 
used 
se  rvices : 


af  the  Social  Securitv  Act 
1994  (Pub.  L.  103^32), 
October  31, 1994,  required 
methodology  for  a 
system  for  determining 
e  RVUs  for  each 

beginning  in  1998. 
he  methodology,  we 
the  staff,  equipment, 
in  providing  medical 
in  various  settings, 
specifically  required 
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neutrality  provisions  that 
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:  997  (BBA)  (Pub.  L.  105- 
August  5,  1997, 
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year  transition  period 


fi"om  charge-based  practice  expense 
RVUs  to  resource-based  RVUs. 

Further  legislation  affecting  resource- 
based  practice  expense  RVUs  was 
included  in  the  Medicare,  Medicaid  and 
State  Child  Health  Insurance  Program 
(SCHIP)  Balanced  Budget  Refinement 
Act  of  1999  (BBRA)  (Pub.  L.  106-113) 
enacted  on  November  29,  1999.  Section 
212  of  the  BBRA  amended  section 
1848(c)(2)(ii)  of  the  Act  by  directing  us 
to  establish  a  process  under  which  we 
accept  and  use,  to  the  maximum  extent 
practicable  and  consistent  with  sound 
data  practices,  data  collected  or 
developed  by  entities  and  organizations. 
These  data  would  supplement  the  data 
we  normally  collect  in  determining  the 
practice  expense  component  of  the 
physician  fee  schedule  for  payments  in 
CY  2001  and  CY  2002.  (In  the  1999  final 
rule  (64  FR  59380),  we  extended,  for  an 
additional  2  years,  the  period  during 
which  we  would  accept  supplementary 
data.) 

2.  Current  Methodology  for  Computing 
the  Practice  Expense  Relative  Value 
Unit  System 

Effective  with  services  furnished  on 
or  after  January  1,  1999,  we  established 
a  new  methodology  for  computing 
resource-based  practice  expense  RVUs 
that  used  the  two  significant  sources  of 
actual  practice  expense  data  we  have 
available — the  Clinical  Practice  Expert 
Panel  (CPEP)  data  and  the  American 
Medical  Association's  (AMA) 
Socioeconomic  Monitoring  System 
(SMS)  data.  The  methodology  was  based 
on  an  assumption  that  current  aggregate 
specialty  practice  costs  are  a  reasonable 
way  to  establish  initial  estimates  of 
relative  resource  costs  for  physicians' 
services  across  specialties.  Tlie 
methodology  allocated  these  aggregate 
specialty  practice  costs  to  specific 
procedures  and,  thus,  can  be  seen  as  a 
"top-down"  approach. 


a.  Major  Steps 

A  brief  discussion  of  the  major  steps 
involved  in  the  determination  of  the 
practice  expense  RVUs  follows.  (Please 
see  the  November  1,  2001  final  rule  (66 
FR  55249)  for  a  more  detailed 
explanation  of  the  top-down 
methodology.) 

•  Step  1 — Determine  the  specialty 
specific  practice  expense  per  hour  of 
physician  direct  patient  care.  We  used 
the  AMA's  SMS  survey  of  actual 
aggregate  cost  data  by  specialty  to 
determine  the  practice  expenses  per 
hour  for  each  specialty.  We  calculated 
the  practice  expenses  per  hoiur  for  the 
specialty  by  dividing  the  aggregate 
practice  expenses  for  the  specialty  by 


the  total  number  of  hours  spent  in 
patient  care  activities. 

•  Step  2 — Create  a  specialty  specific 
practice  expense  pool  of  practice 
expense  costs  for  treating  Medicare 
patients.  To  calculate  the  total  nimaber 
of  hours  spent  treating  Medicare 
patients  for  each  specialty,  we  used  the 
physician  time  assigned  to  each 
procedure  code  and  the  Medicare 
utihzation  data.  We  then  calculated  the 
specialty  specific  practice  expense  pools 
by  multiplying  the  specialty  practice 
expenses  per  hoxu-  by  the  total  physician 
hours. 

•  Step  3 — Allocate  the  specialty 
specific  practice  expense  pool  to  the 
specific  services  performed  by  each 
specialty.  For  each  specialty,  we 
divided  the  practice  expense  pool  into 
two  groups  based  on  whether  direct  or 
indirect  costs  were  involved  and  used  a 
different  allocation  basis  for  each  group. 

(i)  Direct  costs — For  direct  costs 
(which  include  clinical  labor,  medical 
supplies,  and  medical  equipment),  we 
used  the  procedure  specific  CPEP  data 
on  the  staff  time,  supplies,  and 
equipment  as  the  allocation  basis. 

(ii)  Indirect  costs — To  allocate  the  cost 
pools  for  indirect  costs,  including 
administrative  labor,  office  expenses, 
and  all  other  expenses,  we  used  the  total 
direct  costs  combined  with  the 
physician  fee  schedule  work  RVUs.  We 
converted  the  work  RVUs  to  dollars     , 
using  the  Medicare  CF  (expressed  in 
1995  dollars  for  consistency  with  the 
SMS  survey  years). 

•  Step  4 — For  procediu:es  performed 
by  more  than  one  specialty,  the  final 
procedure  code  allocation  was  a 
weighted  average  of  allocations  for  the 
specialties  that  perform  the  procedure, 
with  the  weights  being  the  frequency 
with  which  each  specialty  performs  the 
procedure  on  Medicare  patients. 

b.  Other  Methodological  Issues 
(i)  Non-Physician  Work  Pool 

For  services  with  physician  work 
RVUs  equal  to  zero  (including  the 
technical  components  of  radiology 
services  and  other  diagnostic  tests),  we 
created  a  separate  practice  expense  pool 
using  the  average  clinical  staff  time  from 
the  CPEP  data  and  the  "all  physicians" 
practice  expense  per  hour. 

We  then  used  the  adjusted  1998 
practice  expense  RVUs  to  allocate  this 
pool  to  each  service.  We  have  removed 
services  ft-om  the  non-physician  work 
pool  if  the  requesting  specialty 
predominates  utilization  of  the  service. 
Also,  for  all  radiology  services  that  are 
assigned  physician  work  RVUs,  we  used 
the  adjusted  1998  practice  expense 
RVUs  for  radiology  services  as  an 
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interim  measure  to  allocate  the  direct 
practice  expense  cost  pool  for  radiology. 

(ii)  Crosswalks  for  Specialties  Without 
Practice  Expense  Survey  Data 

Since  many  specialties  identified  in 
our  claims  data  did  not  correspond 
exactly  to  the  specialties  included  in  the 
SMS  survey  data,  it  was  necessary  to 
crosswalk  these  specialties  to  the  most 
appropriate  SMS  specialty. 

(iii)  Physical  Therapy  Services 

Because  we  believe  that  most  physical 
therapy  services  furnished  in 
physicians'  offices  are  performed  by 
physical  therapists,  we  crosswalked  all 
utilization  for  therapy  services  in  the 
CPT  97000  series  to  the  physical  and 
occupational  therapy  practice  expense 
pool. 

3.  Practice  Expense  Proposals  for 
Calendar  Year  2004 

a.  Non-Physician  Work  Pool 

The  non-physician  work  pool  was 
created  as  an  interim  measure  until  we 
could  further  analyze  the  effect  of  the 
top-down  methodology  on  the  Medicare 
payment  for  services  that  do  not  have 
physician  work  RVUs  (see  the 
November  1998  final  rule  (63  FR 
58841)). 

In  the  June  28,  2002  proposed  rule  (67 
FR  43849),  we  discussed  alternatives 
that  we  have  considered  to  address  the 
non-physician  work  pool  issue, 
including  ideas  raised  by  the  Lewin 
Group  as  well  as  recommendations  in  a 
2001  GAO  report.  While  we  have  not 
reached  a  final  resolution  on  how  to 
best  address  this  issue,  we  are 
continuing  to  study  the  alternatives  that 
are  available.  We  also  believe  that  our 
proposal  extending  the  deadline  for  the 
submission  of  supplemental  survey  data 
(see  following  discussion)  will  provide 
an  opportxmity  for  specialties  whose 
services  are  affected  by  the  non- 
physician  work  pool  to  submit  practice 
expense  data  that  can  be  used  for 
determining  practice  expense  RVUs 
under  the  physician  fee  schedule.  Any 
modifications  to  the  non-physician 
work  pool  would  be  published  in 
proposed  rulemaking. 

b.  Supplemental  Practice  Expense 
Survey  Data 

As  required  by  the  BBRA,  we 
established  criteria  to  evaluate  data 
collected  by  organizations  to 
supplement  the  data  normally  used  in 
determining  the  practice  expense 
component  of  the  physician  fee 
schedule.  Due  to  the  time  constraints 
imposed  by  the  statute  for  publication  of 
the  physician  fee  schedule  final  rule,  we 
have  required  supplementary  survey 


data  to  be  submitted  by  August  1  to  be 
considered  for  computing  practice 
expense  RVUs  for  the  following  year. 
We  are  proposing  to  change  the  required 
submission  date  to  March  1 .  This  would 
allow  us  to  publish  oiu-  decisions 
regarding  survey  data  in  the  proposed 
rule  and  would  provide  an  opportunity 
for  public  comment  on  survey  results. 

To  continue  to  ensure  the  maximum 
opportunity  for  specialties  to  submit 
supplementary  practice  expense  data, 
we  are  again  proposing  to  extend  for  an 
additional  2  years  the  period  for 
accepting  survey  data  that  meets  the 
criteria  set  forth  in  the  November  2000 
final  rule  (as  modified  in  the  December 
31,  2002  final  rule).  The  deadline  for 
submission  of  the  supplemental  data  to 
be  considered  in  CY  2005  and  CY  2006 
are  March  1,  2004  and  March  1,  2005, 
respectively. 

In  the  December  31,  2002  final  rule 
(67  FR  79979),  we  responded  to 
comments  expressing  concern  about  the 
impact  of  making  the  technical 
component  the  difference  between  the 
global  and  professional  component 
practice  expense  RVUs  for  services  that 
are  not  affected  by  the  non-physician 
work  pool  calculations.  We  agreed  to  a 
one-year  moratorium  on 
implementation  of  the  proposed  change 
for  pathology  services  paid  under  the 
physiciem  fee  schedule  to  allow  for  a 
supplemental  survey  of  independent 
laboratories.  Consistent  with  the  change 
to  making  the  survey  deadline  March  1 , 
we  are  considering  whether  to  extend 
the  moratorium  by  one  additional  year. 
By  extending  the  moratorium,  we  can 
show  the  impact  of  the  independent 
laboratory  survey  in  the  2004  proposed 
rule  and  allow  public  comment  on  its 
result?  prior  to  making  changes  to  the 
practice  expense  RVUs  on  January  1, 
2005.  We  welcome  public  comment  on 
whether  we  should  adopt  the  proposed 
change  for  2004  in  this  year's  final  rule 
or  extend  the  moratoriimi  by  1  year. 

c.  Oncology  Survey  Data 

In  the  December  31,  2002  final  rule 
(67  FR  79973),  we  indicated  that  the 
American  Society  of  Clinical  Oncology 
(ASCO)  submitted  a  supplemental 
practice  expense  survey.  Our  contractor, 
the  Lewin  Group,  raised  specific 
concerns  to  us  about  the  survey  results. 
Consequently,  we  did  not  incorporate 
the  survey  into  the  practice  expense 
methodology  but  indicated  that  we 
would  further  examine  its  results  with 
the  Lewin  Group  and  confer  with  ASCO 
about  our  concerns.  We  have  discussed 
the  oncology  survey  together  with  the 
Lewin  Group  and  ASCO.  These 
discussions  were  useful  in  providing  us 
with  more  information  upon  which  to 


make  a  final  decision  regarding 
incorporation  of  the  oncology  survey 
into  the  practice  expense  methodology. 
We  expect  to  make  our  decision  known 
in  a  subsequent  proposed  rule  that  will 
address  Medicare  payment  for  drugs 
currently  paid  based  on  95  percent  of 
the  average  wholesale  price. 

d.  Practice  Expense  for  a  Professional 
Cofnponent  Service 

Since  the  inception  of  the  resource- 
based  practice  expense  methodology, 
we  have  assigned  all  staff  equipment 
and  supply  costs  for  services  with 
professional  and  technical  components 
(PC  and  TC)  to  the  technical  portion  of 
the  service.  We  have  done  this  because 
we  believe  that  generally  all  of  these 
direct  cost  inputs  are  associated  with 
obtaining  the  diagnostic  information 
and  there  would  be  no  direct  costs 
associated  with  the  physician 
interpretation.  However,  we  now 
believe  that  there  mav  be  limited 
exceptions  where  it  is  appropriate  to 
assign  direct  inputs  to  a  PC  service.  For 
instance,  the  Practice  Expense  Advisory 
Committee  (PEAC)  recommended  that 
we  include  clinical  staff  time  in  certain 
codes  that  have  both  a  PC  and  TC 
component  for  activities  such  as 
scheduling  the  procedure  and  educating 
the  patient  when  the  procedure  is  done 
in  the  facility  setting.  We  accepted  these 
recommendations  but,  because  the 
practice  expense  methodology  currently 
does  not  assign  direct  inputs  to  PC 
services  and  the  TC  is  not  paid  in  the 
facility  setting,  these  procedures  v/ere 
not  credited  with  the  recommended 
practice  expense  inputs. 

We  propose  to  modify  the  practice 
expense  methodology  to  allow  direct 
inputs  to  be  added  to  PC  services  when 
these  inputs  are  clearly  associated  with 
the  professional  service,  including  when 
the  PEAC  makes  such 
reconmiendatiorts.  We  are  proposing  to 
add  the  PEAC  recommended  staff  times 
to  the  PC  of  the  following  cardiac 
services:  CPT  codes  93508,  93510, 
93511, 93514, 93524,  93526,  93527, 
93528, 93529, 93530,  93531,  93532, 
93533  and  93624.  The  practice  expense 
RVUs  for  these  codes  will  increase 
slightly  from  this  change  resulting  in 
minor  reductions  in  practice  expense 
RVUs  for  some  other  services  performed 
by  cardiologists.  There  will  be  no 
impact  on  the  practice  expense  RVUs 
for  any  other  specieilty. 

e.  Utilization  Data 

We  use  Medicare  utilization  data  in 
the  development  of  specialty-specific 
practice  expense  RVUs  that  are  then 
weight  averaged  to  determine  a  single 
practice  expense  RVU  per  code.  Prior  to 
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2003,  we  used  the  most  recent  complete 
year  of  utilization  data  to  determine  the 
practice  expense  RVUs.  For  instance,  we 
determined  tMe  2001  practice  expense 
RVUs  using  ^f  edicare  utilization  data 
from  1999  fori  most  procedure  codes. 
However,  if  a  procediu^  code  was  new 
in  2000,  we  d  d  not  have  any  1999 
utilization  da  a  to  determine  its  2001 
practice  expense  RVU  and  could  not  use 
specialty-spec  ific  data  until  2000 
utilization  da  a  was  available  to  us.  In 
some  cases,  tl  e  new  code  was  clearly 
related  to  an  c  Ider  code  or  codes  and  we 
were  able  to  u  se  an  estimation  of  the 
probable  spec  lalty  utilization  for  2001 
until  actual  sj  ecialty-specific  utilization 
was  available  for  2002.  Where  we  were 
not  able  to  del  ermine  the  probable 
specialty-spec  ific  utilization  we 
assigned  the  "all  physician"  average 
practice  expei  ises  to  the  service  until  we 
obtained  spec  alty-specific  utilization. 
Thus,  in  this  case,  we  used  the  "all 
physician  ave:  age"  to  determine  the 
code's  2001  pi  actice  expense  RVU  and 
specialty-spec  ific  utilization  to 
determine  the  2002  practice  expense 
RVU. 

In  the  Decei  iber  31,  2002  final  rule 
(67  FR  79982)  we  adopted  a  pohcy  of 
using  the  199:  through  2000  Medicare 
utilization  in  1  fie  practice  expense 
methodology,  "or  new  codes  created 
since  2000,  thi  (re  are  no  Medicare 
utilization  dat » in  the  1997  through 
2000  period  u  )on  which  to  determine 
specialty-spec  fie  practice  expenses.  We 
are  proposing  :o  follow  a  similar 
practice  to  the  one  described  above  and 
use  specialty-specific  Medicare 
utilization  dat;  i  for  codes  created  after 
2000  at  the  fir!  t  opportunity  they 
become  availa  )le  to  us.  Therefore,  we 
are  proposing  o  use  1997  through  2000 
Medicare  utili;  :ation  data  for  all  codes 
that  were  in  e>  istence  at  that  time.  If  a 
code  did  not  e:  cist  during  the  1997 
through  2000  |  leriod,  we  propose  using 
the  first  availa  )le  utilization  data  for  the 
code  in  order  t  a  develop  the  practice 
expense  RVU.  Since  we  will  not  have 
any  utilization  data  at  the  time  we  first 
establish  pracrt  ce  expense  RVUs  for  a 
new  code,  we  )ropose  that  we  continue, 
whenever  poss  ible,  to  make  an 
assumption  ab  )ut  the  specialty  that  will 
likely  provide  Jie  serxice  or  to  use  the 
"all  physician'  average  when  we  do  not 
have  sufficient  information  to  assign 
any  given  specialty.  We  will  make 
available  on  th  i  CMS  web  site  (http:// 
cms.hhs.gov)  fi  les  containing  the  data 
that  we  will  us  3  in  determining  the 
proposed  rule  )ractice  expense  RVUs. 


We  propose  in 


each  year's  proposed  rule 


to  substitute  actual  for  estimated 
utilization  one  ( the  data  become 


available.  For  instance,  in  this  proposed 
rule,  we  will  substitute  actual  2002 
utilization  data  for  estimated  2002 
utilization  data  to  determine  the  2004 
practice  expense  RVUs  for  codes  that 
were  new  in  2002.  Practice  expense 
RVUs  may  change  as  we  make  updates 
to  the  utilization  data  that  we  use  in  the 
practice  expense  methodology.  We 
encourage  the  AMA's  Specialty  Society 
Relative  Value  Update  Committee  (RUC) 
and  other  interested  parties  to  provide 
information  on  the  specialties  that  will 
likely  perform  a  new  service  to 
minimize  the  potential  changes  to  the 
practice  expense  RVUs  that  will  occur 
when  we  substitute  actual  for  estimated 
utilization. 

For  the  proposed  rule,  the  utilization 
data  from  the  prior  year  are  96  percent 
complete.  In  the  past,  we  used  100 
percent  complete  data  from  a  prior  year 
in  the  proposed  rule  (for  example,  we 
used  2000  utilization  data  to  simulate 
impacts  for  the  June  28,  2002  proposed 
rule)  and  did  not  use  the  preceding 
year's  utilization  data  imtil  the  final  rule 
(for  example,  we  used  2001  utilization 
data  to  simulate  impacts  for  the 
December  31,  2002  final  ruJe). 
Beginning  with  this  year's  proposed 
rule,  we  are  using  the  prior  year's 
utilization  data  for  developing  practice 
expense  RVUs  and  simulating  impacts. 
Because  the  utilization  file  that  we  are 
using  for  the  proposed  rule  is  only  96 
percent  complete,  there  may  be  minor 
changes  to  the  payment  impacts  and 
practice  expense  RVUs  between  the 
proposed  rule  and  the  final  rule  for 
which  we  will  use  100  percent  complete 
data  from  the  prior  year. 

f.  Practice  Expense  Advisory  Committee 
(PEAC) 

Recommendations  on  CPEP  Inputs  for 
2004 

The  PEAC,  a  subcommittee  of  the 
RUC,  has,  since  1999,  been  providing  us 
with  recommendations  for  refining  the 
direct  practice  expense  inputs  (clinical 
staff,  supplies,  and  equipment)  for 
existing  CPT  codes.  In  the  past,  our 
actions  on  these  PEAC 
recommendations  have  been 
incorporated  into  the  physician  fee 
schedule  final  rule  and  have  been  used 
as  interim  values  for  services  provided 
in  the  following  calendar  year.  We  have 
accepted  comments  on  these 
refinements  and  addressed  them  in 
rulemaking  the  following  year.  This  year 
we  are  including  the  PEAC 
recommendations  in  the  proposed  rule, 
which  will  enable  specialty  groups  to 
assess  the  impact  of  these  changes  on 
their  services  and  make  comments  on 


the  recommendations  before  the  final 
rule. 

These  PEAC  recommendations  are  the 
result  of  meetings  held  in  September  of 
2002  and  January  2003  and  accoimt  for 
approximately  772  codes  from  many 
specialties.  (A  list  of  these  codes  can  be 
foimd  in  Addendum  C.)  The  PEAC  has 
also  submitted  recommendations  on  the 
refinements  to  the  clinical  staff  time  for 
all  90-day  global  services  (accounting 
for  a  further  3,604  CPT  codes). 

This  massive  refinement  was  possible 
because  the  PEAC  adopted  a 
standardized  approach  to  the  refinement 
of  the  clinical  staff  times  for  90-day 
global  codes.  The  PEAC  has 
recommended  that  the  following 
standard  clinical  staff  times  be  applied 
to  all  90-day  codes,  except  for  those  in 
which  the  specialty  argued  for  an 
exception  to  the  standard: 

•  Pre-service  time — 35  minutes  of 
pre-service  clinical  staff  time  in  the 
office  and  60  minutes  for  services 
performed  in  the  facility  setting; 

•  Discharge  day  management  time — 6 
minutes  of  clinical  staff  time  if  the 
procediue  is  performed  predominantly 
in  the  outpatient  facility  setting  and  12 
minutes  if  performed  predominantly  in 
the  inpatient  setting.  (This  standard  is 
also  recommended  for  all  of  the  10-day 
global  procedures);  and 

•  Post-service  office  visit  time — equal 
to  the  clinical  staff  times  associated 
with  the  evaluation  and  management 
visit  codes  assigned  to  each  service. 

Several  specialties,  including  the 
neurosurgeons/spine  surgeons,  thoracic 
surgeons  and  colorectal  svu^eons 
requested  and  received  increased  pre- 
service  times  for  some  of  thefr  services. 
There  were  also  a  few  services  that  are 
usually  performed  on  an  emergent  basis 
when  the  pre-service  time  was  reduced 
or  omitted  altogether.  We  believe  that 
the  standards  recommended  by  the 
PEAC  are  appropriate  and  that  the 
exceptions  to  these  standards  are  also 
reasonable.  Therefore,  we  are  proposing 
to  use  the  PEAC's  recommendations  for 
the  clinical  staff  time  for  these  global 
codes. 

In  addition,  the  PEAC  convened  a 
workgroup  to  make  reconunendations 
on  the  refinement  of  all  the  116 
remaining  evaluation  and  management 
codes.  These  are  important 
achievements  that  have  significantly 
advanced  the  pace  of  the  refinement 
process.  A  total  of  5358  codes  have  been 
refined;  these  codes  represent  87 
percent  of  physician  fee  schedule 
dollars.  We  greatiy  appreciate  the 
dedication  and  hard  work  of  the 
specialty  societies  and  the  AMA  that  are 
helping  to  ensure  that  this  refinement 
process  is  successful. 
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We  have  reviewed  the  submitted 
PEAC  recommendations  and  propose  to 
accept  them.  The  complete  PEAC 
recommendations  and  the  revised  CPEP 
database  can  be  found  on  om-  web  site. 
(See  the  Supplementary  Information 
section  of  this  proposed  rule  for 
directions  on  accessing  our  web  site.) 

g.  Repricing  of  Clinical  Practice  Expense 
Inputs — Supplies 

We  use  the  practice  expense  inputs 
(the  clinical  staff,  supplies,  and 
equipment  assigned  to  each  procediue) 
to  allocate  the  specialty-specific  practice 
expense  cost  pools  to  the  procediues 
performed  by  each  specialty.  The  costs 
of  the  original  inputs  assigned  by  the 
CPEP  were  determined  by  om- 
contractor,  Abt  Associates,  based 
primarily  on  1994  and  1995  pricing  data 
from  supply  catalogs.  In  addition,  for 
many  items  on  the  equipment  and 
supply  list,  the  associated  costs  were 
based  on  the  recommendations  of  a 
CPEP  panel  member,  rather  than  on 
actual  catalog  prices.  Subsequent  to  the 
CPEP  panels,  equipment  and  supply 
items  have  also  been  added  to  the  CPEP 
data,  with  the  costs  of  the  inputs 
provided  by  the  relevant  specialty 
society.         , 


In  the  August  2,  2001  proposed  rule 
(66  FR  40378),  we  proposed  updates 
and  revisions  to  the  clinical  staff  salary 
data  which  were  finalized  in  the  final 
rule  published  November  1,  2001  (66  FR 
55255).  In  that  final  rule,  we  also 
indicated  that  in  futrn^  rulemaking  we 
would  be  proposing  updates  to  the 
supply  and  equipment  inputs  that  are 
used  in  the  CPEP  database.  We, 
therefore,  contracrted  with  a  consultant 
to  assist  us  in  obteiining  the  current 
price  for  each  supply  item  in  our  CPEP 
database.  The  consultant  has  been  able 
to  determine  the  current  prices  for  most 
of  the  supply  inputs  and  has  submitted 
dociunentation  for  the  proposed  new 
pricing  bom  vendor  catalogs  or 
websites.  Whenever  possible,  multiple 
sources  were  obtained  for  frequently 
used  supplies  so  that  a  typical  price 
could  be  determined. 

In  addition,  we  asked  the  considtant 
to  help  identify  and  clarify  those 
supplies  for  which  the  original 
descriptions  in  the  CPEP  database  are 
too  general  to  price  (for  example  "laser" 
or  "antigen")  or  are  otherwise 
unidentifiable.  Our  consultant  worked 
closely  with  the  specialty  societies  to 
ensure  that  accurate  information  was 
obtained  in  identifying  as  many  of  these 
supplies  as  possible. 


Addendum  D  contains  the  proposed 
new  unit  prices  for  supply  items  when 
current  pricing  was  obtained,  as  well  as 
new  descriptions  when  needed.  A  more 
detailed  spreadsheet  can  be  found  on 
our  Web  site,  (http://www.cms.hhs.gov/ 
physicians/pfs),  that  contains  additional 
information  regarding  the  sources  used 
to  price  each  item. 

There  are  items  that  have  either  not 
yet  been  identified  or  for  which  pricing 
information  has  not  yet  been  found. 
These  supply  items  are  included  in 
Table  1  below.  In  this  table  we  have 
identified  the  supply  code  (if  assigned), 
the  existing  item  clescription,  unit  and 
price,  the  procedm-es  or  specialties 
associated  with  the  item,  as  well  as  the 
proposed  new  description  and 
standardized  unit  of  use.  We  have  also 
identified  items  for  deletion  from  the 
database.  We  are  requesting  that 
commenters,  particularly  the  relevant 
specialty  groups,  provide  us  with  the 
needed  pricing  information  with 
appropriate  dociunentation.  Whenever 
possible,  multiple  soiuces  of 
dociunentation  should  be  provided  so 
that  a  typic:al  price  can  be  determined, 
ff  we  are  not  able  to  obtain  any  verified 
pricing  information  for  an  item,  we  may 
eliminate  it  from  the  database. 
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Table  1 

Items  Needing  Specialty  Input  for  Pricing  and  Proposed  Deletions 

~i 

5IW 

JMJPf 

1 

jpphf 

2003  PE 

unit 

aseodaled  wtth  supply 

*CPT  coda<*)  associated 

»d« 

2003  PE  Supp«y  dMcrlpUon 

Unit 

price 

Nwn 

Status  of  supply  item 

acotytlxxme  10% 

1  gram 

0.40 

ruse  practKoner, 

neurologv 

9S823 

See  Note  C    Need  patiem-use  item,                                i 
not  R&O  item 

MrochMnter 

IMm 

canMogy.  internal 

93720 

Item  may  be  deleted  May  not  be 

medicinB 

typical  and  may  be  separately  billable 

aKMtsral 

lampula 

tamiy  pracliRn.  ir<emal 

medians 

94640 

See  Notes. 

antrralin  ortment 

la 

275 

dermatology 

96010.96912.96913 

See  Note  C. 

2006 

aphasia  assessmert  -  ferms 
average 

1  ilom 

0.95 

psychiatry,  neurology 

96105 

See  Note  C. 

baloon.  achalasia 

litem 

255  00 

general  sifgery.  colon 

4.'«05.  45910 

See  Note  C.  (Codes  utiizing  this  Hem 

tAxx)  dress  pactiage 

llem 

neuosirgery 

61608 

Item  may  be  deteted    Gowning  items 
listed  separately 

broach  kit 

Item 

podiatry,  orthpaadic 
swgery 

28293 

See  Note  A. 

cafcle  for  EMG  needle 

Item 

120 

newdogy.  PM&R 

nsflno-05870 

See  Note  A. 

electrode 

Cemmeler  ruler 

leach 

239 

radiatnn  oncology, 
dermatology 

77401-77413 

See  Note  A. 

Igm 

podiatry,  orthopaedc 
surgery 

28293 

See  Note  B. 

3011" 

Ctnrdae  ViHae  Sampling  Kit 

liam 

obstetrics,  gynecotogy 

59015 

Item  may  be  deleted   Duplicated  item 
with  catheter-stylet  kit 

catogenk* 

leach 

1383.00 

urotogy 

52327 

Need  kit  contents   Colagen  sold  as 
individual  synnge  No  commercial  kit 
available 

Communication 

lead) 

otototyngotogy. 

92507.  92506 

See  Note  C. 

Book/Treatment  notebooks 

audlology 

cottonoids 

liam 

otolaryngology 

69105. 92511.  multiple 
rtwiolooy  codss 

See  Note  C. 

- 

CPAP  nasal  piikiw 

leach 

pUmonary  medcine 

95811 

Item  may  be  deleted  Disposable 
CPAP  face  mask  also  included  in 
C0de95811    Nasal  pUfows  used  with 
reusable  mask 

- 

< 

3111 

Cysto-cathaler  kit 

litem 

904 

urology,  general 
practice 

51005 

Need  kit  contents  and  source/pricing 
information  (Codes  utilizing  this  ite^ 
being  reviewed  by  CPT  ) 

>122 

detactkmkil 

IsNde 

850 

pathology,  neuology 

88355-88358 

See  Note  C  (Codes  utilizing  this  item 
being  reviewed  by  CPT) 

i007 

developniertal  testing  -  forms 
average 

litem 

2.64 

dincal  psychologist, 
multiple  ottier 
specialties 

96110,96111 

See  Note  C  (Original  item  price 
estimated  by  CPEP  iTiember) 

eartip  insert  with  sound  lube 

litem 

otolaryngology, 
audulogy 

92552-92557 

See  Note  C 

EEG  electrode,  gok)  CMN 

litem 

0.07 

neurology 

92585.  95812.  95813. 
95816  95819,  95B22. 
95925,  95926.  95930 

See  Note  A. 

etodrode.  ling 

Item 

47500 

obstetrics,  gynecology, 
urology 

51792 

See  Note  A. 

litem 

042 

podiatry,  neurotogy 

95937 

SeeNoteA 

9mm 

alactrodes.  pick-up.  red  tin. 

IMm 

0.42 

podialry.  neurology 

95037 

See  Note  A 

9mm 

fiducial  screws,  set  ot  4 

Iset 

55800 

radiation  oncology 

77301 

Item  may  be  deleted  May  not  be 
typical  and  may  be  separately  Mlable 
(Screws  used  for  \MRJ  head  fixatkjn 
device,  but  typical  patient  vignette  Is 
prostate  cancer.) 

Nm.  DuomAcnpic 

Isheel 

3.51 

diagnostic  radiology, 
anesthesia 

72265.  78000.  76005 

See  Note  C. 

Ikw  sensors 

litem 

1.51 

piimonary  medicine. 

94621 

SeeNoteA. 

•■« 

irtemal  medicine 

V    , 

' 

S020 

gold-paiadium  target 
halkjx  Implant 

litem 
litem 

059 

pathofogy 

88349 
28293 

SeeNdeA. 

See  Note  B. 

sugeiy 

headcover  for  MRI 

litem 

005 

diagnostic  radfokigy 

70544-70549 

SeeNoteC 

inhaler 

litem 

0.75 

cardiology,  inlemel 
medfcme 

93720 

Item  may  be  deleted  (May  nd  be 
lypicaT  for  service ) 

laryngeal  nwror 

litem 

diagnostic  radiology. 

92S26 

SeeNdeA 

• 

.   lasarfibar 

IHam 

595.00 

urotogy 

52214.  52224.  52317. 
52341.  52342.  52343. 
52647 

See  Nde  A. 

laser  Mier  cleaving  tool 

1  item 

200  00 

urology 

52214.  52??4.  52317 

SeeNoteA. 

1 

1097 

methylcholine  chloride 

Idose 

48  50 

internal  medcme 

94070 

See  Nde  B. 

Mounting  tray 

leach 

40.00 

radiatkxi  oncdogy. 

77334 

SeeNdeA: 

« 

diagnostic  radidogy 

> 

• 

Federal  Register/Vol.  68,  No.  158/Friday,  August  15,  2003 / Proposed  Rules 


49037 


Table  1 
Items  Needing  Specialty  Input  for  Pricing  and  Proposed  Deletions 


200^  K 

2663  K 

Primary  apaciaWas 

supply 

2003  PE 

unN 

aeaortatat)  wWh  aupply 

*CPT  code(*)  associated 

cod* 

2003  PE  Supply  dMCription 

UfiM 

price 

Ham 

Status  of  supply  Ham 

Multi-tine  Device 

1«em 

alergy/immunology 

95004.95010 

SaaNolaC. 

neede,  4  inch 

IHam 

obstetrics,  gynecology 

59841 

See  Note  C. 

neede.  4-6  inch 

itam 

Obstetrics,  gynecology 

57020,57061,57065. 
57130,  57135,  57510, 
57511.57513 

SeeNotaC. 

02015 

liam 

72.00 

dngnostic  raiMogy. 
imitiple  other 
speoaMes 

21116.24220,25246. 
27093.  27095. 27096. 
27370,  27648.  36200. 
38790.  42550.  S0684, 
50l$90.  51605.  51610. 
58340.68850 

SeeNolnA. 

.    72006 

neurobehavioral  status - 
forms  average 

litem 

5.77 

dinical  pC)«hdogist 
mUtipie  other 
specialties 

96115.96117 

See  Mote  C  (Orignal  Hem  price 
estin^ated  by  CPEP  memtwr.) 

oximetry  sensor  probe 

Item 

15.00 

multiple  speciallieK 

94762,  corscDus 
sedabon  package 

SeeNoteA. 

perdedamp 

litem 

40.70 

urology 

51725.  51726,  51772. 
52000-52010.  52265- 
52276  52281,52282, 
522VJ  52300-52315 

SeeNoteA. 

.-■ 

Phend  Applitator  Kit 

1un« 

otolaryngology 

69020.  69200.  69220, 
69400-69420,  69424, 
69433  69610 

SeeNotaC. 

75123 

primary  arttxxMes 

islida 

3.52 

pathology,  neuology 

88355-88.'V'>8 

See  Note  C  (Codes  utiizing  this  tarn 
being  reviewed  by  CPT) 

72005 

psych  testing  -  forms  average 

Idem 

ZX 

clinical  psychologisi 

961X 

See  Note  C  (Original  item  price 
estimated  by  CPEP  member.) 

receive  con 

diagnostc  radiology 

70336 

SeeNoteA 

Ruler 

leach 

2.67 

radlatian  oncology, 
diagnostic  radiology 

77332 

SeeNoteA 

Scissors  and  damp. 

leach 

0.82 

radiation  oncology. 

77781-77784 

Need  damp  descripbon  and 

disposable 

diagnostic  radiology 

sourca/priong  for  "Ut." 

Sealant  spray 

^ 

radiation  oncology, 
diagnostic  radidogy 

77333 

SeeNoteC 

02030 

Sihrerman  naedte 

Item 

66.35 

fdogy 

54500,54800 

SeeNoteA. 

skin  prep,  one  step 

laam 

26.00 

cardiology 

93025 

Need  inches  used  per  procedure 

(196«i  per  rol) 

SeeNoteA 

smoke  evacuation  cartridge 

litem 

146.50 

obstetrics,  gynecdogy 

57460,  57461 

starite.  hand  table  drape 

orthopaedic  surgery. 

26065.26115,26160 

Item  deleted    Irtegral  pari  of 

(24x43) 

hand  surgery 

item 

steriizing  tray 

leach 

64.00 

radiatxxi  oncology, 
diagnostic  radiology 

77781-77784 

SeeNoteA 

steroid 

1cc 

1.29 

urotogy 

52283 

See  Note  B 

sniieat  eels,  4  in  a  sal 

isel 

(760.00 

nine  practtianar. 
neuology 

95073 

SeeNoteA. 

thrombectomy  device 

llem 

600.00 

diagnoetic  radiotogy 

36870 

AddUonal  irformabon  requred 
Device  a  reusabte  Need  to  idenlily 
specific  PTD  smgie-use  accessories 
(eg.  shest^  rotator  drive,  basket) 

tourniquet,  ankle,  sterte 

litem 

podiatry,  orthopaedk: 
surgery 

78793 

SeeNoteA 

tourniquet,  cuff  sterile 

orthopaedic  surgery, 
harid  surgery 

26055.26115,26160 

SeeNoteA. 

traction  straps 

11am 

60.00 

radiation  oocdogy. 
diagnostic  radiology 

77418 

SeeNoteA. 

transteleDhonc  monitor 

10.56 

93733,93736 

SeeNoteA. 

•CPTood« 

Notes: 

A.  Item  deleted  Reusabte  per  manufacturer  and/or  PEAC  woriwheat  (if  reviaK«d). 

B.  Item  deleted  Separately  blabte. 

C.  Addlional  Infomiation  required.  Need  description  and/or  source  and  pricing  infonnalion 
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In  addition 
the  cost  infor  mation 
database,  oui 
recommend©  i 
provide  unifc  rmity 
the  CPEP 
following 
Addendum  C 


to  reviewing  and  updating 

for  supplies  in  the 
contractor  also 
database  revisions  to 

and  consistency  in 
y  database.  All  of  the 
recbmmendations  are  noted  in 


sup  pi 


CPEP- 


Assignment  of  supply  categories.  In 
~  data,  a  number  was 
supply.  The  contractor 
ehded  that  each  supply  item 
a  "category"  to  allow 
ion  and  sorting  of  items, 
are  proposing  that 
igned  to  one  of  the 
:ategories: 
Di  agnostics; 


eiich 


gred 
lecti 


at  siE 


the  original 

assigned  to 

has  recomm 

also  be  assi^ 

for  easier  se 

We  agree  and 

supplies  be 

following  14 

Accessory, 

Accessory,  Ec  uipment 

Accessory,  Pi  Dcedure 

Booklets/Fon  as 

Cutters,  Closi  res/Cautery 

Gown,  Drape; 

Hypodermic/  V 

Infection  Con  lol 

Kit,  Pack,  Tra  / 

Ub; 

Office,  Grocei  y 

Pharmacy,  Nc  nRx 

Pharmacy,  Rx 

Woimd  Care, 


ne  V 


and 

Dressings, 
categ  ories  could  also  be  used  to 
numbering  system  for 
vould  assign  a  letter  to 
category  and  use  this  in 

a  number  (000  through 
each  supply.  This 
specialty  groups  to 
easily  whether  a  supply 
included  in  the  CPEP 
'  vould  help  ensure 
the  items  used  for 
prictice  expenses.  If  we 
final  rule  with  this 
method  for  categorizing 

11  assign  new  identifying 
supply  input  item  and 
c  vailable  on  oiu'  website. 
Consolidqtion/standardization  of 


These 
establish  a 
supplies.  We 
each  supply 
conjunction 
999)  to  identi^ 
would  enable 
identify  more 
has  already 
database  and 
uniformity  in 
calculating 
proceed  in  th( 
proposed 
supplies,  we 
numbers  to 
these  will  be 


V  ith 


bf  en : 


ea:h ; 


item  descriptibns 
When  items 


we  are  proposing 


drape. 


!  alio 
su 


For  example 
"drape,  sterile 
changed  to ' 
stand".  We 
describe  the 
will  make  i 
key  first  word 
example,  all 
"catheter,  * 
described  as 
addition,  refei^ences 
trademark 
have  been  inc 
references  (for 
Renamed  bariiim 
"(Polibar™) 


appear  to  be  duplicative, 
to  combine  the  items. 
Mayo  stand  cover"  and 
Mayo"  have  both  been 
sterile,  for  Mayo 
have  attempted  to  better 
pply  items  in  a  way  that 
del  itification  easier,  using  a 
when  possible.  For 
catheters  are  described  as 
all  needles  are 
needle  *   *   *."  In 

to  proprietary  or 
nailies  for  multisource  items 
uded  as  parenthetical 
example,  "Polibar  t^"  is 
suspension 


•  Standardization  of  unit 
descriptions. 

The  current  CPEP  database  contains 
over  72  unit  descriptions  associated 
with  supplies  (for  example,  item,  gram, 
and  cup).  To  provide  consistency  and 
ensure  that  inputs  in  the  database 
accurately  reflect  the  quantity  of  an  item 
used,  we  are  proposing  to  standardize 
the  unit  description  of  items.  If  an  item 
is  intended  for  single  use,  even  if  it  is 
not  completely  used,  we  propose  to 
identify  this  by  indicating  the  item  size 
followed  by  "uou"  (unit  of  use).  For 
example  "soap  bath"  has  been  renamed 
"bath  soap  (one  bar  uou)"  and 
"bacitracin  unit  dose  pack,  9g"  has  been 
renamed  "bacitracin  oint  (0.9  gm  uou)". 

We  welcome  any  comments  on  the 
proposed  pricing  and  all  other  proposed 
revisions.  To  help  us  evaluate  die 
information  provided,  comments  should 
include  documentation  such  as 
information  from  a  supply  catalog  or 
website  or  from  a  ciurent  invoice. 

h.  Miscellaneous  Practice  Expense 
Issues 

Hyperbaric  Oxygen  Services 

We  have  received  a  request  from  a 
freestanding  hyperbaric  oxygen  center 
to  price  the  service  in  the  office  setting, 
so  that  those  providing  this  service  in  a 
nonfacility  can  receive  an  appropriate 
payment.  Therefore,  we  are  proposing  to 
assign  on  an  interim  basis  the  following 
practice  expense  inputs  to  CPT  code 
99183,  Physician  attendance  and 
supervision  of  hyperbaric  oxygen 
therapy,  per  session: 

Staff:  Respiratory  Therapist  for  135 
minutes  (for  a  2  hour  treatment). 

Supplies:  Minimum  Visit  Supply 
Package,  180  liters  of  oxygen,  187  cubic 
feet  of  air. 

Equipment:  Hyperbaric  chamber. 

We  will  request  that  the  Practice 
Expense  Advisory  Committee  review 
these  inputs  at  a  meeting  in  the  near 
future. 

Maxillofacial  Prosthetics  PE/hour 

In  the  November  2,  1998  final  rule  (63 
FR  58824),  we  created  a  special  "practice 
expense  pool  for  maxillofacial 
prosthetics  (CPT  codes  21076  through 
21087)  using  the  "all  physician" 
practice  expense  per  horn-.  Because  the 
practice  expense  survey  submitted  in 
1998  by  the  American  Academy  of 
Maxillofacial  Prosthetics  (AAMP) 
differed  significantly  in  format  and 
content  from  the  SMS  survey,  we  were 
not  able  to  use  the  submitted  data  to 
calcidate  a  practice  expense  per  hour  for 
maxillofacial  prosthetics.  AAMP  has 
contended  that  the  "all  physician"  rate 
underestimates  the  high  costs  for  the 


staff,  supplies  and  equipment  associated 
with  the  provision  of  maxillofacial 
prosthetic  services. 

We  have  asked  our  contractor.  The 
Lewin  Group,  to  analyze  the  submitted 
survey  data  to  determine  if  the  data 
would  or  would  not  support  a  change  in 
the  crosswalk  for  this  specialty.  The 
Lewin  Group's  finding  suggests,  "the 
all-physician  average  may 
underestimate  the  practice  expense  per 
hour  for  maxillofacial  prosthodontists." 
Based  on  the  Lewin  Group's  finding,  we 
reviewed  the  Medicare  utilization  of  the 
maxillofacial  prosthetics  codes.  Oral 
surgeons  (specialty  code  19)  and 
maxillofecial  siugeons  (specialty  code 
85)  overwhelmingly  provide  these 
services.  We  believe  the  practice 
expenses  for  these  practitioners  are 
likely  to  be  similar  to  otolarjmgologists 
since  these  physicians  also  provide 
office  procedm-es  affecting  the  head  and 
face.  We  are  proposing  to  eliminate  the 
special  practice  expense  pool  for 
procedure  codes  21076  through  21087 
and  use  otolaryngology  as  the  crosswalk 
for  oral  surgeons  and  maxillofacial 
surgeons  as  a  more  appropriate 
approximation  of  the  specialties' 
practice  expense  per  hour.  This 
proposal  will  increase  payment  for  the 
maxillofacial  prosthetics  and  other 
services  that  are  predominantly  billed 
by  oral  and  maxillofacial  surgeons. 
There  will  be  no  impact  on  payment  for 
services  provided  by  any  other  specialty 
from  this  change. 

Holier  Monitoring  Codes 

A  representative  of  an  independent 
diagnostic  testing  facility  has 
communicated  to  us  that  their  review  of 
the  practice  expense  inputs  for  the 
bolter  monitoring  codes,  CPT  93225, 
93226,  93231,  and  93232  has  revealed 
the  inclusion  of  items  that  are  not 
needed  to  perform  these  services.  The 
correspondent  suggested  the  following 
deletions: 

•  For  CPT  codes  93225  and  93231 
delete  the  ECG  electrodes  and  laser 
paper,  as  well  as  the  electric  bed, 
computer  and  bolter  monitor;  and 

•  For  CPT  codes  93226  and  93232 
delete  the  razor,  nonsterile  gloves, 
alcohol  swab  and  tape,  as  well  as  the 
electric  bed  and  exam  table. 

We  agree  that  these  revisions  appear 
reasonable  and  will  make  the  above 
deletions  on  an  interim  basis  imtil  the 
PEAC  can  review  these  codes.  It  should 
be  noted  these  codes  are  currently  in  the 
nonphysician  work  pool  and  that  the 
CPEP  data  is  not  currently  used  to 
calculate  their  practice  expense  RVUs. 
Therefore,  these  changes  will  not  at  this 
time  have  any  effect  on  the  payment  for 
these  codes. 
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B.  Geographic  Practice  Cost  Index 
Changes 

1.  Background  ' 

The  Act  requires  that  payments  vary 
among  Medicare  physician  fee  schedule 
(MPFS)  areas  according  to  the  extent 
that  resource  costs  vary  as  measured  by 
the  Geographic  Practice  Cost  Indices 
(GPCIs).  hi  general,  the  MPFS  areas  that 
existed  under  the  prior  reasonable 
charge  system  were  retained  under  the 
MPFS  from  calendar  years  1992  through 
1996.  We  implemented  a 
comprehensive  revision  in  MPFS 
payment  areas  (localities)  in  1997, 
reducing  the  number  of  localities  from 
210  to  89.  Thirty-four  states  have  a 
single  statewide  locality.  In  contrast, 
under  the  hospital  inpatient  prospective 
payment  system  (IPPS),  costs  are 
adjusted  across  more  than  350 
metropolitan  statistical  areas  (MSAs). 

A  detailed  discussion  of  the  MPFS 
payment  localities  can  be  found  in  the 
July  2,  1996  proposed  rule  (61  FR 
34615)  and  the  November  22, 1996  final 
rule  (61  FR  59494). 

2.  Implication  of  GPCIs  for  Rural  Areas 

The  GPCIs  do  not  affect  total  national 
payments  under  the  MPFS,  but  instead 
distribute  payments  among  areas 
according  to  area  cost  differences.  In 
general,  the  data  show  that  urban  areas 
usually  have  higher  costs,  while  rural 
areas  have  generally  lower  costs.  Thus, 
on  average  the  costs  associated  with 
operating  a  private  medical  practice,  as 
measured  by  factors  such  as  wages  and 
rent,  are  higher  in  urban  areas. 
Alternatively,  the  average  costs 
associated  with  the  operation  of  a 
private  medical  practice  in  a  rural  area 
are  lower.  Since  the  costs  associated 
with  operating  a  private  medical 
practice  are  measurably  different  based 
upon  geographic  location,  varying 
payments  according  to  the  GPCIs  will 
benefit  lower  cost  areas,  usually  rural, 
since  the  law  provides  that  only  one- 
quarter  of  the  area  cost  difference  in 
physician  work,  the  largest  of  the  three 
fee  schedule  GPCI  components,  be 
recognized.  We  believe  this  was  an 
attempt  by  the  Congress  to  shift 


payments  to  rural  areas.  Thus,  about  40 
percent  of  MPFS  payments  (.75  x  .52) 
are  by  statute  not  adjusted  for  area  cost 
differences.  Additionally,  one 
component  of  the  practice  expense 
GPCI,  supplies,  equipment  and  other,  is 
also,  by  statute,  not  adjusted  for  area 
cost  differences.  Supplies,  equipment 
and  other  represent  about  13  percent  of 
total  physician  resource  costs.  This 
means  that,  effectively,  there  is  a 
nationwide  MPFS  for  about  53  percent 
of  the  average  physician  payment  (40 
percent  physician  work,  13  percent 
supplies,  equipment  and  other).  That  is, 
only  about  47  percent  of  overall 
physician  payment  is  adjusted  for  area 
resource  cost  differences.  In  addition,  34 
states  are  statewide  payment  localities 
in  which  all  physicians,  whether  urban 
or  rural,  are  paid  the  same.  All  of  these 
factors  shift  payments  from  higher  cost, 
usually  urban,  areas  to  lower  cost, 
usually  rural  areas. 

3.  GPCI  Composition 

Section  1848(e)(1)(C)  of  the  Act 
requires  us  to  review,  and  if  necessary, 
adjust  the  GPCIs  at  least  every  3  years. 
This  section  of  the  Act  also  requires  us 
to  phase  in  the  adjustment  over  2  years 
and  implement  only  one-half  of  any 
adjustment  if  more  than  1  year  has 
elapsed  since  the  last  GPCI  revision. 
The  GPCIs  were  first  implemented  in 
1992.  The  first  review  and  revision  was 
implemented  in  1995,  the  second 
review  was  implemented  in  1998,  and 
the  third  review  was  implemented  in 
2001.  The  next  GPCI  review  and 
revision  is  scheduled  for 
implementation  in  2004.  However,  as 
will  be  discussed  in  more  detail, 
because  the  work  and  practice  expense 
GPCIs  rely  primarily  on  special 
tabulations  of  U.S.  Census  data  not  yet 
available,  review  and  revision  of  only 
the  malpractice  GPCI  component  will  be 
implemented  in  2004.  Review  and 
revision  of  the  work  and  practice 
expense  GPCIs  will  be  implemented  in 
2005. 

Currently,  only  one  data  source  is 
available  for  the  practice  expense  GPCI 
(relative  cost  of  office  rent  space 


collected  by  the  Department  gf  Housing 
and  Urban  Development  (HUD)).  Since 
we  have  not  received  the  primary  data 
upon  which  practice  expense  GPCIs  are 
calcidated  and  since  the  office  rent 
component  of  the  practice  expense  GPCI 
has  proven  not  to  be  very  substantial  in 
past  GPCI  updates  (it  accounts  for 
approximately  11.0  percent  of  the  total 
GPCI  calculation  and  is  phased  in  over 
a  two  year  period),  we  have  decided  not 
to  revise  the  practice  expense  GPCIs  for 
2004.  The  work  GPCI  relies  solely  on 
data  collected  from  the  2000  U.S. 
Census  that  is  not  yet  available,  so  we 
are  not  able  to  propose  updates  to  the 
work  GPCI  in  this  proposed  rule. 

Although  there  are  general 
discussions  of  both  the  background  and 
composition  of  all  three  GPCI 
components  in  this  proposed  rule,  a 
detailed  discussion  of  only  the  2004 
revised  malpractice  GPCI  is  included  in 
this  proposal  while  a  detailed 
discussion  of  the  revised  work  and 
practice  expense  GPCIs  will  be  included 
in  the  2005  proposed  rule. 

4.  Development  of  the  Geographic 
Practice  Cost  Indices 

The  GPCIs  were  developed  by  a  joint 
effort  of  the  Urban  Institute  and  the 
Center  for  Health  Economics  Research 
imder  contract  to  CMS.  The  resource 
inputs  and  their  weights  are  obtained 
from  the  AMA's  Socioeconomic 
Characteristics  of  Medical  Practices 
Survey.  Indices  were  developed  that 
measured  the  relative  cost  differences 
among  areas  compared  to  the  national 
average  in  a  "^^arket  basket"  of  goods. 
In  this  case,  the  market  basket  consists 
of  the  resources  involved  in  operating  a 
private  medical  practice.  The  resource 
inputs  are  physician  work  or  net 
incorne;  employee  wages;  office  rents; 
medical  equipment,  supplies,  other 
miscellaneous  expenses;  and 
malpractice  insurance.  Employee  wages, 
rents,  and  miscellaneous  expenses  are 
combined  to  comprise  the  practice 
expense  component  of  the  GPCI.  Table 
2  below  illustrates  the  cost  share 
weights  that  have  been  utilized  for  each 
GPCI  update: 


Table  2.— GPCI  (Medicare  Economic  Index)  Cost  Share  Weights 


Expense  category 

1992-94* 

1995-97" 

1998-00** 

2001-03*** 

2004-07 — 

Physician  Earnings  

Practice  Exoenses  

54.2 
40.2 
15.7 
11.1 
13.4 
5.6 

54.2 
41.0 
16.3 
10.3 
14.4 
4.8 

54.2 
41.0 
16.3 
10.3 
14.4 
4.8 

54.5 
42.3 
16.8 
11.6 
13.9 
3.2 

52.466 
43.669 

Emolovee  Waoes  

18.654 

Rents  

Equip.,  Supplies,  Other 

Malpractice  Insurance 

12.209 

12.807 

3.865 

ioo.o 

100.0 

100.0 

100.0 

100.000 

*Weights  from  1 987  AMA  survey. 
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••Weights  ffbm  1989  AMA  survey. 

•••Weights  from  1 997  AMA  survey 
r,^'i3S'^^'^  *^°^  Physician  Socioeconomic  Statistics,  2000-2002  Edition  (SMS  Survey),  Physician  Socioeconomic  Statistics  2003  Edition 
(PCPS  Survey).  Center  for  Health  Policy  Research.  American  Medical  Association;  2003  Employment  Cost  Index  U  S  Department  of  Labor  Bu- 
reau of  Labor  Statistics;  US  Department  of  Commerce,  Bureau  Economic  Analysis  1997  Benchmark  Input  Output  Tables,  and  U  S  Department 
of  Commercej  Bureau  of  the  Census,  2002  Cun-ent  Population  Survey  (See  section  III.A.  Rebasing  and  Revising  of  the  Medicare  Economic 
Index.) 


The  Medic  are  economic  iqdex  (MEI) 
is  a  measure  of  the  average  increases  in 
the  price  of  i  aputs  used  in  operating  a 
private  medj  cal  practice  and  is  used  in 
,    the  annual  u  jdate  of  the  MPFS  CF. 
Because  the  jPCIs  and  the  MEI  use  the 
same  resourc  e  inputs  to  measure  the 
costs  of  a  pri  ifate  medical  practice  (the 
GPCIs  measi]  re  relative  costs  among 
areas  while  t  le  MEI  measures  the 
national  avei  age  rate  of  increase  in 
prices),  as  in  the  past,  the  same  weights 
will  be  used  or  both  the  MEI  and  the 
GPCIs. 

Once  the  c  Dmponents  and  their 
weights  were  determined,  we  had  to 
find  data  sou  rces  that  were  widely  and 
consistently  i  ivailable  to  measure  costs 
in  all  MPFS  |  layment  areas.  After 
examining  m  my  sources,  the  followring 
proxies  were  selected  as  the  best 
available  sou  tres  for  measuring  each 
component  o  the  original  1992  through 
1994  GPCIs: 

•  Physiciai  i  work — The  median 
hoiuly  eamir  gs,  based  on  a  20  percent 
sample  of  191  lO  census  data,  of  workers 
in  six  profess  ional  specialty  occupation 
categories  (er  gineers,  surveyors,  and 
architects;  na  ural  scientists  and 
mathematicia  ns;  teachers,  counselors, 
and  librariani ;  social  scientists,  social 
workers,  and  lawyers;  registered  nurses 
and  pharmac  sts;  writers,  «tists,  and 
editors)  with  5  or  more  years  of  college. 
Adjustments  -vere  made  to  produce  a 
standard  occi  pational  mix  in  each  area. 
The  actual  re|  >orted  earnings  of 
physicians  wi  sre  not  used  to  adjust 
geographical  iifferences  in  fees  because 
these  fees  are  in  large  part,  the 
determinants  of  the  earnings.  We 
believe  that  tl  le  earnings  of  physicians 
will  vary  amo  ng  areas  to  the  same 
degree  that  th  3  earnings  of  other 
professionals  vary. 

•  Employe( '.  wages — Median  hoiuly 
wages  of  cleri  :al  workers,  registered 
nurses,  licens  ;d  practical  nurses,  and 
health  technicians  were  also  based  on  a 
20  percent  sai  aple  of  1980  census  data. 

•  Office  rer  ts — Residential  apartment 
rental  data  produced  annually  by  the 
Department  of  Housing  and  Urban 
Development  (HUD)  were  used  because 
there  were  ins  ufficient  data  on 
commercial  n  nts  across  all  physician 
fee  schedule  areas. 

•  Equipmei  it,  supplies,  other 
expenses — Th  s  Urban  Institute  and  the 
Center  for  Hej  1th  Economics  research 


assumed  that  a  national  market 
represents  this  component  and  that 
costs  do  not  vary  appreciably  among 
areas.  This  component's  index  is  1.000 
for  all  areas  to  indicate  no  variation 
fi"om  the  national  average. 

•  Malpractice — Premiums  in  1985 
and  1986  for  a  mature  "claims  made" 
policy  (a  policy  that  covers  malpractice 
claims  made  during  the  covered  period) 
providing  $100„000  to  $300,000  of 
coverage  were  used.  Adjustments  were 
made  to  incorporate  the  costs  of  $1 
million  to  $3  million  coverage  and 
mandatory  patient  compensation  fund 
(PCF)  requirements.  Some  States  legally 
require  physicians  to  join  a  PCF  that 
provides  coverage  for  catastrophic 
claims.  Premium  data  were  collected  for 
physicians  in  three  risk  classes:  low-risk 
(general  practitioners  who  do  not 
perform  surgery),  moderate  risk  (general 
surgeons),  and  high-risk  (orthopedic 
surgeons). 

The  areas  selected  for  measiuement 
purposes  were  the  MSAs.  Non-MSA 
areas  within  a  State  were  aggregated 
into  one  residual  area.  Using  MSAs  for 
measiuement  satisfied  our  criteria  to 
have  (1)  areas  in  which  resource  input 
prices  were  homogenous,  and  (2)  areas 
of  a  large  enough  size  so  that  market 
areas  are  self-contained  to  minimize 
border  crossing;  that  is,  physicians 
would  probably  not  move  their  offices  a 
few  miles  to  secure  higher  payments 
and  patients  who  would  tend  to  receive 
services  within  their  area. 

The  Act  requires,  however,  that  the 
GPCIs  reflect  cost  differences  among 
MPFS  payment  areas.  Thus,  it  was 
necessary  to  map  Medicare  localities  to 
the  MSA  and  non-MSA  aggregation  of 
GPCI  data.  Where  localities  crossed 
MSA  boundaries,  MSA  indices  were 
converted  to  Medicare  locality  indices 
by  population  weights. 

Detailed  discussions  of  the 
methodology  and  data  sources  of  the 
1992  Uuough  1994  GPCIs  can  be 
obtained  by  requesting  studies  fi-om  the 
National  Techniccd  Information  Service 
by  calling  1-800-553-NTIS,  or,  for 
residents  of  Springfield,  Virginia,  (703) 
487-4650.  The  studies  are  as  follows: 

•  The  Urban  Institute  report  "The 
Geographic  Medicare  Index:  Alternative 
Approaches,"  NTIS  PB8»-216592; 

•  The  supplement  to  "The 
Geographic  Medicare  Index:  Alternative 
Approaches,"  NTIS  PB91-113506.  This 


was  published  in  the  Federal  Register 
in  the  September  4,  1990  notice  (55  FR 
36238)  for  the  model  fee  schedule;  and 

•  The  Urban  Institute  report, 
"Refining  the  Malpractice  Geographic 
Practice  Cost  Index,"  February  1991, 
NTIS  PB91-155218.  The  related  diskette 
is  NTIS  PB91-507491.  This  is  tiie  final 
version  of  the  1992  through  1994  GPCIs 
as  published  in  the  Federal  Register  in 
the  November  25,  1991  final  rule  (56  FR 
59785). 

5.  Revised  1995  Through  1997 
Geographic  Practice  Cost  Indices 

The  main  criticism  of  the  original 
GPCIs,  that  existed  fi-om  1992  until 
1994,  was  that  they  were  outdated 
because  they  were  based  on  old  data;  for 
example,  1980  census  data  and  1985 
and  1986  malpractice  premium  data, 
was  the  most  recent  data  available  when 
the  GPCIs  were  established.  The  revised 
1995  through  1997  GPCIs  were  based  on 
the  most  ciurent  data  available  when 
they  were  developed  in  1993  and  1994. 
We  also  made  some  minor  changes  from 
the  original  GPCI  methodology  in 
calculating  some  of  the  revised  1995 
through  1997  indices. 

One  methodological  change  was  made 
that  applied  across  all  indices.  As 
mentioned  earlier,  under  the  original 
GPCIs,  where  Medicare  payment 
localities  crossed  MSA  boundaries, 
MSA  indices  were  converted  to  locality 
indices  by  population  weights. 
Medicare  expenditure  weights  were  not 
used  because  the  expenditures  under 
the  reasonable  charge  system  contained 
large  differences  unrelated  to  actual 
resource  cost  differences  among  areas. 
In  calculating  the  revised  GPCIs,  where 
payment  localities  crossed  MSA 
boundaries,  locality  indices  were 
calculated  by  weights  based  on  full 
MPFS  RVUs,  which  reflect  resource  cost 
differences  among  areas.  Full  MPFS 
RVUs  were  used  rather  than  actual  1993 
payments  because  1993  fee  schedule 
payments  still  reflected  some  reasonable 
charge  payment  levels.  The  advantages 
of  RVU  weighting  are  (1)  the  GPCIs  will 
more  closely  reflect  physician  practice 
costs  in  the  area  where  the  services  are 
provided  rather  than  where  the 
population  lives,  and  (2)  budget 
neutrality  is  preserved  when  we 
combine  multiple  payment  localities 
into  larger  areas,  such  as  statewide 
localities. 
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a.  Work  Geographic  Practice  Cost 
Indices 

Data  from  the  20  percent  sample  of 
census  data  of  median  hourly  earnings 
for  the  same  six  categories  of 
professional  specialty  occupations  as 
used  in  the  1992  through  1994  work 
GPCIs  were  used  in  calculating  the  1995 
through  1997  work  GPCIs.  The  1992 
through  1994  work  GPCIs  were 
calculated  using  1980  census  data  of 
earnings  for  professionals  with  5  or 
more  years  of  college.  That  sample  was 
no  longer  available  with  the  1990 
census.  The  1990  census  educational 
classifications  are  by  highest  degree 
earned,  rather  than  the  1980  census 
classification  by  years  of  schooling. 
Thus,  it  was  not  possible  to  obtain 
earnings  data  exactly  comparable  to  the 
1980  data. 

For  1990.  data  were  available  for  all- 
education  and  advanced-degree 
samples,  but  not  for  5  or  more  years  of 
college.  We  elected  to  use  the  all- 
education  sample  because  its  larger 
sample  sizes  made  it  more  stable  and 
accurate  in  the  less  populous  areas. 
Although  it  could  be  argued  that 
physicians'  earnings  might  more  closely 
approximate  the  earnings  of 
professionals  with  advanced  degrees, 
the  differences  between  the  all- 
education  and  advanced-degree  indices 
were  negligible  in  all  but  a  few  of  the 
smallest  localities.  We  believed  that  the 
small  sample  sizes  of  advanced-degree 
occupations  in  these  small  localities 
would  produce  inaccurate  results. 

The  1992  through  1994  work  GPCIs 
used  metropolitan-wide  median  wages 
for  each  county  within  an  MSA.  That  is, 
all  counties  within  an  MSA  were 
assigned  the  MSA-wide  median  wage 
even  if  there  were  wage  variations 
within  the  MSA.  We  believed  that  this 
was  appropriate  for  all  but  Consolidated 
Metropolitan  Statistical  Areas  (CMSAs), 
the  largest  of  the  MSAs,  such  as  New 
York.  In  thpse  CMSAs,  we  replaced 
metropolitan-wide  earnings  with 
county-specific  earnings.  We  believed 
this  c'hange  was  appropriate  because 
costs  were,  in  fact,  higher  in  central  city 
areas  (fcr  example,  Manhattan  and  San 
Francisco)  than  in  the  rest  of  the  CMSA. 
County  earnings  were  a  better  account 
of  the  cost  variation  within  these  large 
metropolitan  areas. 

b.  Practice  Expense  Geographic  Practice 
Cost  Indices 

tl)  Employee  Wage  Indices. 

Data  from  the  20  percent  sample  of 
census  data  of  median  hourly  earnings 
for  the  same  categories  of  medical  and 
clerical  occupations  used  in  the  1992 
through  1994  practice  expense  GPCIs 


were  also  used  in  the  1995  through  1997 
practice  expense  GPCIs.  The  1995 
through  1997  practice  expense  GPCIs 
used  1990  rather  than  1980  census  data. 
As  with  the  work  GPCIs,  county  level 
data  were  used  for  CMSAs  to  better 
reflect  the  cost  variations  within  these 
large  metropolitan  areas. 

(2)  Rent  Indices. 

As  with  the  original  rent  indices,  the 
HUD  fair  market  rental  (FMR)  data  for 
residential  rents  were  again  used  as  the 
proxy  for  physician  office  rents.  The 
1995  through  1997  practice  expense 
GPCIs  reflect  1994  HUD  FMRs.  Like  the 
work  GPCI  and  the  employee  wage 
index  of  the  practice  expense  GPCIs, 
county  level  data  were  used  in  CMSAs 
to  recognize  the  variations  within  the 
CMSA. 

The  major  criticism  of  the  rent  indices 
was  that  residential  rather  than 
commercial  rent  data  were  used.  As 
mentioned  earlier,  for  constructing  the 
GPCIs  we  needed  data  that  were  widely 
and  consistently  available  across  all 
physician  fee  schedule  areas. 

As  with  the  original  GPCIs,  we  again 
searched  for  private  sources  of 
commercial  rent  data  that  were  widely 
and  consistenUy  available.  The  private 
sources  we  found  were  not  adequate. 
None  of  the  sources  collected  data  for 
non-metropolitan  areas,  nor  did  any 
collect  data  for  all  metropolitan  areas. 
The  sources  did  not  reflect  the  average 
commercial  space  in  the  area,  but  rather 
the  particular  type  of  space  most 
relevant  to  the  needs  of  a  particular 
source's  clients.  In  addition,  the  sample 
sizes  were  small.  A  comparison  of  the 
average  rental  for  any  particular  city 
showed  significant  variation  depending 
upon  the  source.  Also,  the  private 
commercial  rent  data  tended  to  be  for 
very  high  priced  real  estate  of  the  type 
likely  to  be  used  by  large  institutions 
such  as  banks,  insurance  companies,  or 
financial  firms  and  not  for  the  type  of 
office  space  most  likely  used  by 
physicians. 

Among  the  sources  of  commercial 
rent  data  that  were  available,  the  most 
promising  were  data  from  the  Building 
Owners  and  Managers  Association,  the 
General  Services  Administration,  and 
the  U.S.  Postal  Service.  These  data  were 
analyzed  in  depth.  We  did  not  use  data 
fi-om  the  Building  Owners  and  Managers 
Association  and  the  General  Services 
Administration  because  of  poor 
geographic  coverage,  especially  outside 
of  large  metropolitan  areas.  That  is,  data 
were  not  widely  and  consistenUy 
available  for  all  physician  fee  schedule 
areas.  The  U.S.  Posted  Service  data  had 
much  better  geographic  coverage,  but 
sample  sizes  in  many  areas  were 


unacceptably  small  and  could  have  led 
to  erroneous  results. 

No  acceptable  national  commercial 
rent  data  were  readily  available  for 
physician  office  rents.  Thus,  some'  proxy 
needed  to  be  used  for  this  portion  of  the 
index.  In  addition,  commercial  rent  data 
were  not  available  for  all  areas  from 
published  statistical  sources.  We 
believed  that  the  HUD  FMR  data 
remained  the  best  available  data  for 
constructing  the  office  rental  index. 
HUD  FMR  data  were  available  for  all 
areas,  were  updated  on  an  annual  basis, 
and  were  consistent  among  areas  and 
from  year  to  year.  Moreover,  we 
believed  that  physicians  frequenUy 
locate  in  areas  and  office  space  that  are 
residential  rather  than  commercial,  for 
example,  in  apartment  complexes  and 
small  strip  conunercial  centers  adjacent 
to  residential  areas.  Residential  rents 
may,  in  fact,  be  a  better  measure  of  the 
differences  among  areas  in  the 
physician  office  market  than  a  general 
commercial  rental  index. 

(3)  Medical  Equipment,  Supplies,  and 
Miscellaneous  Expenses. 

Consistent  with  the  original  1992 
through  1994  update  for  medical 
equipment,  supplies,  and 
miscellaneous,  this  index  assumes  a 
national  market  in  which  input  prices 
do  not  vary  among  geographic  areas.  We 
were  unable  to  find  any  data  sources 
that  demonstrated  price  differences  by 
geographic  area.  Anecdotal  and 
interview  data  with  suppliers  and 
manufacturers  were  inconclusive.  While 
some  price  differences  may  exist,  we 
believed  they  were  more  likely  to  be 
based  on  volume  discounts  rather  than 
on  geographic  areas.  Generally,  it 
appears  that  manufacturers'  prices  do 
not  vary  among  ^reas  except  for 
shipping  costs.  Since  manufacturers  and 
suppliers  are  located  all  over  the 
country,  shipping  costs  do  not  vary 
significantly. 

c.  Malpractice  Geographic  Practice  Cost 
Indices 

Again,  malpractice  premium  data  for 
a  $1  million  to  $3  million  mature 
"claims  made"  policy  were  collected, 
with  mandatory  Patient  Compensation 
Funds  (PCFs)  considered.  Some  States 
have  legally  required  physicians  to  join 
PCFs  that  provide  coverage  for 
catastrophic  claims.  The  PCF  charges  a 
premium  or  surcharge  just  as  any  other 
insurer.  However,  more  recent  and  more 
comprehensive  malpractice  insurance 
data  were  used  in  calculating  the  1995 
through  1997  malpractice  GPCIs.  The 
1995  through  1997  malpractice  GPCIs 
were  based  on  1990  through  1992 
malpractice  premium  data.  Since 
malpractice  premiums  may  change 
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significantiy  from  year  to  year,  we 
decided  to  u  5e  the  most  recent  3-year 
average  avai  able  rather  than  just  the 
most  recent  i  lingle  year  to  smooth  out 
this  volatilit  i  and  present  a  more 
accurate  ind  cation  of  malpractice 
premium  tre  ids  over  time. 

We  collecl  ed  data  on  more  specialties 
and  from  mo  re  insurers.  We  collected 
data  on  20  s|iecialties.  rather  than  on 
only  3  as  in  1  he  1992  through  1994 
malpractice  i  jPCIs.  The  1992  through 

1994  malpractice  GPCI  data  were  largely 
drawn  from  k  single  nationwide  insurer 
(St.  Paul  Fiit  and  Marine)  and  were 
supplemente  d  by  several  State-specific 
carriers  in  St  ites  in  which  St.  Paul  did 
not  offer  coverage.  Subsequent  analyses 
suggest  that  ihese  data  may  not  be 
representativ  b  of  insurers  operating  in 
many  States.  For  the  revised  malpractice 
GPCI,  data  ware  collected  from  insurers 
that,  on  aven  ge,  represented  82  percent 
of  the  markel  in  each  State,  with  the 
lowest  State  narket  share  being  60 
percent.  We  1  (elieved  that  the  more 
recent  and  m  uch  more  comprehensive 
data  greatly  i  nproved  the  acciuacy  of 
the  malpract  ce  GPCIs  for  1995  through 
1997. 

Detailed  discussions  of  the 
methodology  and  data  soiuces  of  the 

1995  through  1997  GPCIs  can  be 
obtained  by  r  jquesting  the  following 
studies  from  ^IS  by  calling  1-800- 
553-NTIS.  or  (703)  487-4650  in 
Springfield,  >'irginia: 

•  "tJpdatii  g  the  Geographic  Practice 
Cost  Index:  Rsvised  Cost  Shares."  Debra 
A.  Dayhoff,  Jcihn  E.  Schneider,  and 
Gregory  C.  Pcpe.  NTIS  PB94-161072. 

•  "Updatir  g  the  Geographic  Practice 
Cost  bidex:  T  le  Physician  Work  GPCI." 
Gregory  C.  Pc  pe  and  Deborah  A. 
Dayhoff.  NTIS  PB94-161080. 

•  "Updatir  g  the  Geographic  Practice 
Cost  Index:  T  le  Practice  Expense 
GPCI."  Grego  y  C.  Pope.  Deborah  A. 
Dayhoff,  Ang^Ua  R.  Merrill,  and  Killard 
W.  Adamach^.  NTIS  PB94-1 61098. 

"Updating  he  Geographic  Practice 
Cost  Index:  T  le  Malpractice  GPCI." 
Stephen  Zuci  erman  and  Stephen 
Norton.  NTIS  PB94-161106. 

6.  Revised  19'>8  Through  2000 
Geographic  P  actice  Cost  Indices 

The  same  d  ita  soiuces  and 
methodology  used  for  the  1995  through 
1997  GPCIs  were  also  used  for  the 
revised  1998  ihrough  2000  GPCIs  with 
a  few  very  mi  lor  modifications.  No 
acceptable  ad  litional  data  sources  were 
foimd.  The  cqst  shares  were  the  same  as 
in  the  1995  thk-ough  1997  GPCIs  because 
no  changes  w  jre  made  in  the  MEI 
weights.  Indices  for  fee  schedule  areas 
were  based  or  the  indices  for  the 
individual  coi  mties  within  the  fee 


schedule  area.  Fee  schedule  RVUs  were 
again  used  to  weight  the  coimty  indices 
(to  reflect  volumes  of  services  within 
counties)  when  mapping  to  MPFS 
payment  areas  and  in  constructiflg  the 
national  average  indices.  However,  we 
used  more  recent  data,  1994  rather  than 
1992  RVUs,  in  the  county,  locality,  and 
national  mapping  for  the  proposed 
GPCIs.  The  payment  effect  of  using 
more  current  RVU  weights  was 
negligible  in  most  cases  and  generally 
resulted  in  changes  at  the  third  decimal 
point  if  at  all. 

a.  Work  Geographic  Practice  Cost 
Indices 

The  work  GPCIs  were  based  on  the 
decennial  census.  The  1992  through 
1994  work  GPCIs  were  based  on  1980 
census  data,  because  1990  census  data 
were  not  yet  available.  The  work  GPCIs 
were  revised  in  1995  with  new  data 
from  the  1990  census.  New  census  data 
will  not  be  available  again  until 
sometime  after  the  2000  census  is 
compiled.  We  searched  for  other  data 
that  would  enable  us  to  update  the  work 
GPCIs  between  the  deceimial  censuses. 
No  acceptable  data  sources  were  found. 
The  mos*  promising  sources  of  data 
were  the  hospital  wage  data  collected  by 
us  to  calculate  the  IPPS  hospital  wage 
index  and  the  payroll  per  worker  data 
collected  by  the  U.S.  Biueau  of  Labor 
Statistics  from  State  unemployment 
insurance  agencies  (the  ES^202  data). 

The  IPPS  nospital  wage  data  were 
examined  when  we  constructed  the 
original  GPCIs.  They  were  rejected  as  a 
physician  fee  schedule  data  source  in 
favor  of  census  data  because  of  their 
lack  of  an  occupation  mix  adjustment 
and  their  unrepresentative  occupational 
composition  (hospital  employees  rather 
than  professionals  or  physician  office 
employees).  ES-202  data  consist  of  total 
payroll  divided  by  counts  of  wage  and 
salary  workers.  The  major  disadvantage 
we  identified  was  that  they  do  not 
measure  hoxirly  earnings,  only  pajrroll 
per  employee,  and  no  occupational 
detail  is  available.  Also,  they  did  not 
adjust  for  part-time  or  full-time  and 
hoxu-s  worked,  and  the  numbers  of 
workers  was  too  small  for  certain  States, 
all  of  which  led  to  unstable  estimates  of 
payroll  per  worker.  We  compared  the 
changes  by  State  from  1989  to  1993  in 
the  IPPS  wage  data  and  the  ES-202  data 
to  see  if  there  was  any  correlation 
between  the  two  series.  The  correlation 
between  the  two  was  only  moderate, 
0.55.  The  changes  indicated  by  both 
series  were  generally  small,  for  example, 
a  few  percentage  points.  The  difference 
between  the  two  series  by  State  was  in 
many  cases  as  large  as  or  greater  than 
the  change  indicated  by  either  series. 


The  average  difference  between  the  two 
series  (2.1  percent)  is  as  large  as  the 
change  indicated  by  either  series.  In 
addition,  changes  for  particular  States 
were  substantially  different  between  the 
two  series.  For  example,  Indiana  relative 
wages  rose  by  1.9  percent  according  to 
the  IPPS  data,  but  fell  5.7  percent 
according  to  the  ES-202  data. 

Since  we  were  imable  to  find  an 
acceptable  data  source  for  updating  the 
work  GPCIs,  we  examined  the 
consequences  of  not  updating  the  work 
GPCIs  between  the  decennial  censuses. 
We  compared  the  changes  between  the 
1992  through  1994  work  GPCIs,  based 
on  the  1980  census,  and  the  1995 
through  1997  GPCIs,  based  on  the  1990 
census.  On  average,  the  full  variation  in 
State  work  GPCIs  changed  by  about  5 
percent.  This  translates  to  about  a  1.2 
percent  change  in  the  one-quarter  work 
GPCI  calculation  prescribed  by  law. 
Since  work  makes  up  about  one-half  of 
the  GPCI  cost  shares,  this  translated  into 
an  average  payment  change  per  State  of 
about  0.6  percent  from  updating  the 
work  GPCI  based  on  the  10-year  change 
in  relative  wages  indicated  by  the 
census  data.  Even  the  maximum  change 
in  the  full  variation  in  State  work  GPCIs 
from  the  1992  through  1994  to  the  1995 
through  1997  GPCIs  of  14  percent 
translates  into  only  about  a  1.8  percent 
change  in  payments.  The  largest  full 
work  GPCI  changes  for  individual 
payment  areas  were  from  16  to  20 
percent,  or  about  a  4  to  5  percent  change 
in  the  one-quarter  work  GPCI,  or  about 
a  2.4  percent  change  in  payments. 
However,  80  percent  of  payment  areas 
experienced  payment  changes  of  less 
than  1  percent,  and  50  percent  of 
payment  localities  experienced  payment 
changes  of  less  than  0.5  percent  as  a 
result  of  changes  in  the  census  data 
from  1980  to  1990.  . 

We,  therefore,  made  no  changes  in  the 
1998  through  2000  work  GPCIs  from  the 
1995  through  1997  work  GPCIs,  other    ' 
than  the  generally  negligible  cKanges 
resulting  from  using  1994,  rather  ^an 
1992,  RVUs  for  this  GPCI  update 
because  we  were  unable  to  find 
acceptable  data  for  use  between  the 
decennial  censuses.  We  believed  it  is 
preferable  that  we  make  no  changes 
rather  than  make  inaccxu^te  changes 
based  on  inappropriate  data.  We  felt 
that  this  was  a  reasonable  position  given 
the  generally  small  magnitude  of  the 
changes  in  payments  resulting  from  the 
changes  in  the  work  GPCIs  from  the 
1980  to  the  1990  census  data. 

b.  Practice  Expense  Geographic  Practice 
Cost  Indices 

(1)  Employee  Wage  Indices. 
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As  with  the  work  GPCIs,  the 
employee  wage  portion  of  the  practice 
expense  GPCIs  were  also  based  on 
decennial  census  data.  For  the  same 
reasons  discussed  above  pertaining  to 
the  work  GPCIs,  we  made  no  changes  in 
the  employee  wage  indices  during  the 
1998  through  2000  GPCI  update.  The 
average  change  from  the  1992  through 
1994  to  1995  through  1997  employee 
wage  indices  across  States  was  about  6 
percent.  Since  the  employee  wage  index 
has  a  weight  of  about  16  percent  in  the 
GPCI  cost  shares,  this  translates  into  a 
1  percent  average  change  in  payments. 
The  maximum  payment  change  in  any 
payment  area  resulting  from  changes 
from  the  1992  through  1994  to  1995 
through  1997  employee  wage  indices 
was  about  3.2  percent.  Payment  changes 
in  over  two-thirds  of  the  payment  areas 
were  less  than  1  percent. 

(2)  Rent  Indices. 

The  office  rental  indices  were  again 
based  on  HUD  residential  rent  data.  The 
rental  indices  were  based  on  1996  HUD 
data  as  opposed  to  1994  HUD  data  in 
the  1995  through  1997  GPCIs.  HUD 
made  two  small  methodological  changes 
in  developing  the  data.  First,  HUD  used 
the  40th  percentile  of  area  rents  rather 
than  the  45th  percentile.  This  did  not 
materially  affect  the  GPCIs,  which 
measure  relative  rents  among  areas. 
Second,  HUD  established  a  rental  floor 
for  rural  counties  at  the  statewide  rural 
average.  This  had  the  effect  of  raising 
the  office  rental  indices  slightly  in  rural 
areas. 

We  made  one  methodological  change 
in  the  rent  indices.  HUD  publishes 
FMRs  only  for  metropolitan  areas  as  a 
whole.  For  the  1995  throi^h  1997 
GPCIs,  HUD  used  a  special  tabulation  of 
the  1990  census  data  to  allocate  rents  by 
county  within  CMS  As.  In  some 
metropolitan  areas,  this  had  the  effect  of 
reducing  the  central  city  index  below 
the  suburban  index,  probably  because  of 
lower  uiuneasured  housing  quality  in 
central  cities  than  in  suburbs.  We  did 
not  feel  that  this  was  a  representative 
indicator  of  relative  physician  rents, 
since  the  GPCIs  are  intended  to  measure 
rental  costs  for  offices  of  similar  quality 
in  different  areas.  The  metropolitan- 
wide  rent  was  most  appropriate  for 
measuring  the  cost  of  space  of  an 
average  quality  across  the  metropolitan 
area,  which  is  why  HUD  publishes  only 
metropoUtan-wide  FMRs.  Also,  the 
census  county  adjustments  can  be 
updated  only  once  every  10  years.  For 
this  reason,  we  believed  that  the  county- 
specific  adjustment  should  not  be  made 
for  all  large  metropolitan  areas  but 
should  be  retained  only  for  the  New 
York  City  Primary  Metropolitan 
Statistical  Area.  Available  evidence 


suggests  that  rents  vary  substantially 
among  the  boroughs  of  New  York  City 
and  that,  given  the  ciurent  locality 
configuration,  the  coiuity-specific  rental 
adjustment  appropriately  reflects  these 
patterns  in  the  New  York  City  area, 
especially  the  higher  rents  in 
Manhattan. 

(3)  Medical  Equipment,  Supplies,  and 
Miscellaneous  Ebcpenses.  As  with  the 
1992  through  1994  and  1995  through 

1997  GPCIs,  this  component  was  given 
a  national  value  of  1.000,  indicating  no 
measurable  difference  among  areas  in 
costs. 

c.  Malpractice  Geographic  Practice  Cost 
Indices. 

Again,  malpractice  premium  data 
were  collected  for  a  matiue  "claims 
made"  policy  with  $1  million  to  $3 
million  limits  of  coverage,  with 
adjustments  made  for  mandatory  patient 
compensation  funds.  As  with  the  1995 
through  1997  GPCIs,  data  were  collected 
for  the  20  largest  Medicare-billing 
physician  specialties.  The  premium  data 
represent  at  least  50  percent  of  the 
market  in  each  State.  Again,  we  used  an 
average  of  the  3  most  recent  premium 
years  to  smooth  out  the  considerable 
year-to-year  fluctuations  that  can  occvu 
in  malpractice  premiiuns.  The  revised 

1998  through  2000  malpractice  indices 
were  based  on  1992  through  1994 
premium  data,  the  latest  years  available 
when  this  revision  was  being  conducted 
in  1995  through  1996,  compared  to  the 
1990  through  1992  data  used  in  the 
ciurent  1995  through  1997  indices. 
Another  change  frx>m  the  1995  through 

1997  indices  is  that  the  specialty  shares 
of  the  20  specialties  were  weighted  by 
fee  schedule  RVUs  rather  than  allowed 
charges. 

Detailed  discussions  of  the 
methodology  and  data  sources  of  the 

1998  through  2000  GPCIs  may  be 
obtained  by  requesting  the  following 
study  from  NTIS  by  calling  1-800-533- 
NTIS,  or,  for  residents  of  Springfield, 
Virginia,  (703)  487^650:  "Second 
Update  of  the  Geographic  Practice  Cost 
Index."  Gregory  C.  Pope  and  Killard  W. 
Adamache. 

7.  Revised  2001-2003  Geographic 
Practice  Cost  Indices 

The  same  data  sources  and 
methodology  used  for  the  1998  through 
2000  GPCIs  were  used  for  the  2001 
through  2003  GPCIs.  No  acceptable 
additional  data  sources  were  found.  The 
only  changes  from  the  1998  through 
2000  GPCI  were  in  the  cost  shares  and 
RVU  weighting.  As  shown  in  the  cost 
share  table  in  the  discussion  of  the 
development  of  the  GPCIs,  the  cost 
shares  were  changed  to  reflect  the 


revisions  in  the  MEI.  This  does  not 
affect  the  work  or  malpractice  GPCIs 
since  they  are  stand-alone  indices  (not 
composed  of  multiple  indices).  This 
cost  share  revision  has  a  slight  effect  on 
the  practice  expense  GPCIs  because  it 
changes  slightly  the  weights  among  the 
employee  wage,  rents  and 
miscellaneous  components  of  the 
practice  expense  index.  We  used  more 
recent  RVU  data,  1998  rather  than  1994, 
in  the  county,  locality,  and  national 
mapping  in  the  proposed  GPCIs.  The 
payment  effect  of  this  was  generally 
negligible. 

a.  Work  Geographic  Practice  Cost 
Indices. 

For  the  same  reasons  discussed  in  the 
section  on  the  1998  through  2000  work 
GPCIs,  no  changes  were  proposed  in  the 
work  GPCIs,  other  than  the  generally 
negligible  changes  resulting  from  the 
use  of  1998  rather  than  1994  RVUs  for 
weighting,  because  we  were  unable  to 
find  acceptable  data  for  use  between  the 
deceiuiial  census. 

b.  Practice  Expense  Geographic  Practice 
Cost  Indices 

(1)  Employee  Wage  Indices. 
As  witn  the  work  GPCIs,  the 

employee  wage  indices  were  based  on 
decennial  census  data.  For  the  same 
reasons  discussed  above  pertaining  to 
the  work  GPCIs,  we  proposed  no 
changes  in  the  employee  wage  indices 
during  this  GPCI  update. 

(2)  Rent  Indices. 

The  office  rental  indices  were  again 
based  on  HUD  residential  rent  data.  No 
changes  were  made  in  the  methodology. 
The  proposed  rental  indices  were  based 
on  2000  rather  than  1994  HUD  data. 

(3)  Medical  Equipment,  Supplies,  and 
Miscellaneous  Expenses.  As  with  all 
previous  GPCIs,  this  component  is  given 
a  national  value  of  1.000.  indicating  no 
measurable  differences  among  areas  in 
costs. 

c.  Malpractice  Geographic  Practice  Cost 
Indices 

The  same  methodology  described  in 
the  1998  through  2000  malpractice  GPCI 
section  was  used  in  the  revision  of 
malpractice  GPCIs  section  for  2001 
through  2003,  the  only  difference  being 
the  use  of  more  recent  data.  The 
malpractice  indices  were  based  on  1996 
through  1998  malpractice  premium  data 
rather  than  the  1992  through  1994 
malpractice  premium  data  that  was  used 
in  the  previous  GPCI  update. 

8.  Proposed  2004  through  2007 
Geographic  Practice  Cost  Indices 

The  main  criticism  of  the  2001 
through  2003  GPCIs  was  that  they  were 
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yet  received  the  2000 

data  that  will  be 
revision  of  the  majority 
expense  GPCI.  We  have 
HUD  fair  market  rental 
residential  rents  that  is 
portion  of  the  practice 
Since  we  have  not 
arimary  data  upon  which 
GPCIs  are  calculated 
office  rent  component  of 
( ixpense  GPCI  has  not 
a  substantially  variable 
past  GPCI  updates  and 
3nly  approximately  12.0 
total  GPCI  calculation 

a  two  year  period),  we 
not  to  revise  the  practice 

now  based  on  our 
For  these  reasons, 

practice  expense  GPCIs 
in  the  proposed  rule 
'ear  2005. 


11 


th; 
over 


c.  Proposed  }  lalpractice  Geographic 


Indices 


alpr^ctice  GPCI  is  the  most 
three  indexes  with 
e  variations  existing 

Malpractice 
for  a  $1  million  to  $3 
"claims  made"  policy 
,  with  mandatory  patient 
funds  considered. 


However,  due  to  the  recent  concerns 
regarding  the  escalating  cost  of 
professional  liability  insurance, 
especially  in  2002  and  2003,  we  will  be 
collecting  more  recent  malpractice 
premium  data.  We  propose  using  actual 
1999  through  2002  malpractice 
premium  data  and  projecting  the 
malpractice  premium  rates  for  2003. 
The  methodology  for  forecasting  2003 
medical  malpractice  premiums  will 
consist  of  calculating  the  geometric 
mean  rate  of  growrth  between  1999 
through  2002  and  applying  that  rate  to 
the  2002  premium.  We  will  also  obtain 
a  national  aggregate  malpractice 
premium  series  with  which  to 
benchmark  the  2003  forecast.  At  this 
point,  we  are  still  collecting  the  2002 
malpractice  premium  data  and  are  thus 
unable  to  project  2003  malpractice 
premium  data  in  this  proposed  rule.  We 
are  proposing  to  base  the  malpractice 
GPCIs  upon  actual  2001  and  2002 
malpractice  premium  data  and  projected 
2003  malpractice  premium  data  by 
January  1,  2004.  These  revised 
malpractice  GPCIs  will  be  published  in 
this  year's  final  physician  fee  schedule 
regulation.  They  will  be  considered 
interim  and  subject  to  public  comment. 

9.  Payment  Localities 

We  are  also  interested  in  receiving 
comments  on  the  composition  of  the 
current  Medicare  physician  payment 
localities  (89  separate  payment 
localities)  to  which  the  GPCIs  are 
applied.  For  additional  information 
regarding  the  composition  of  the  89 
Medicare  physician  payment  localities 
please  refer  to  both  the  July  2,  1996 
proposed  rule  (61  FR  34615)  and  the 
November  22,  1996  final  rule  (61  FR 
59494)  for  the  Medicare  physician  fee 
schedule. 

C.  Coding  Issues 

1.  Payment  Policy  for  CPT  Tracking 
Codes 

In  the  November  1,  2001  final  rule  (66 
FR  55269),  we  stated  that  carriers  have 
discretion  for  coverage  and  payment  of 
services  described  by  CPT  tracking 
codes,  also  known  as  CPT  Category  III 
codes,  unless  we  have  made  a  national 
coverage  determination  (NCD).  (These 
CPT  Category  III  codes  are  distinct  from 
the  HCPCS  Level  III  codes  used  by  local 
claims  processors  which  are  to  be 
discontinued  under  HIPAA 
implementation.)  We  have  received 
several  requests  to  create  national 


CPT  code 


payment  amounts  for  some  CPT  tracking 
codes  even  if  there  has  been  no  NCD 
with  respect  to  the  services.  After 
review  of  these  requests,  we  are 
proposing  to  change  our  policy 
regarding  payment  for  CPT  tracking 
codes. 

We  propose  to  create  national 
payment  policy  and  determine  national 
payment  amounts  for  CPT  tracking 
codes  when  there  is  a  significant 
programmatic  need  for  us  to  do  so.  Such 
a  need  could  arise,  for  example,  if  we 
receive  requests  from  carrier  medical 
directors  that  we  establish  a  national 
payment  amount  because  of  carrier 
inability  to  do  so.  This  policy  change 
would  not  change  the  contractor's 
discretion  over  coverage  for  the  CPT 
tracking  codes,  but  would  establish  a 
payment  level  if  the  contractor  finds 
that  coverage  is  warranted.  Carriers  do 
not  need  to  establish  a  payment  amount 
for  a  tracking  code  until  they  receive  a 
claim  for  the  code. 

2.  Excision  of  Benign  and  Malignant 
Lesions 

In  the  CPT  2003  book,  the  definitions 
for  excision  of  benign  lesions  (CPT 
codes  11400  through  11446  inclusive) 
and  excision  of  malignant  lesions  (CPT 
codes  11600  through  11646  inclusive) 
were  substantively  changed.  Starting  in 
2003,  these  codes  are  to  be  reported 
based  on  the  excised  diameter  (actual 
skin  removed)  rather  than  on  the  size  of 
the  lesion.  We  have  reviewed  the  new 
code  descriptors  and  are  proposing  to 
make  the  work  RVUs  the  same  for 
removal  of  all  skin  lesions  with  the 
same  excised  diameters  that  are  from 
the  same  area  of  the  body,  whether  the 
lesions  are  benign  or  malignant  For 
example,  the  work  RVUs  for  the  removal 
of  benign  skin  lesions  from  the  trunk, 
arms  or  legs  with  excised  diameter  1.1- 
2.0  cm,  CPT  code  11402,  would  be  the 
same  as  the  work  RVUs  for  CPT  code 
11602,  which  is  the  removal  of 
malignant  skin  lesions  from  trunk,  arms 
or  legs  with  excised  diameter  of  1.1-2.0 
cm.  Therefore,  to  retain  budget 
neutrality  within  each  code  pair,  the 
total  work  RVUs  associated  with  each 
code  pair  will  be  constant  both  before 
and  after  the  work  adjustment.  We  will 
accomplish  this  by  dividing  the  total 
2003  work  RVUs  (2003  work  RVUs  for 
a  given  code  pair  multiplied  by  2002 
utilization)  by  the  total  2002  utilization 
for  the  given  code  pair.  For  example: 


2002 
utilization 

69,041 


2003  work 
RVU 


0.85     = 


Total  work 
RVUs 

58,685 
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CPT  code                                                                              2002                2003  work 
^•^ '  "^^^                                                                    utilization                RVU 

Total  work 
RVUs 

11600  

! 13,768    X               1.31 

18,036 

Total  

82,809        

76,721 

76,721  divided  by  82,809  =  0.93  work  RVU 


The  proposed  work  RVUs  for  these 
codes  follow: 
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The  proposed  work  RVUs  for  these  codes  follow: 


TABLE  3 


*CPT 
CODE 


11400 

11401 

11402 

11403 

11404 

11406 

11420 

11421 

11422 

11423 

11424 

11426 

11440 

11441 

11442 

11443 

11444 

11446 

11600 

11601 

11602 

11603 

11604 

11606 

11620 

11621 

11622 

11623 

11624 

11626 

11640 

11641 

11642 

11643 

11644 

11646 


Description 


6-1 
1-2 
1-3 
1-4 
4  cm 
<  cm 
1  cm 
cm 


1-2 

1-3  cm 
1-4  cml 


Exc  tr-ext  b9+marg  0.5  <  cm 
Exc  tr-ext  b9+marg  0.6-1  cm 
Exc  tr-ext  b9+marg  1.1-2  cm 
Exc  tr-ext  b9+marg  2.1-3  cm 
Exc  tr-ext  b9+marg  3.1-4cm 
Exc  tr-ext  b9+marg  >  4.0  cm 
Exc  h-f-nk-sp  b9+marg  0.5  < 
Exc  h-f-nk-sp  b9+marg  0 
Exc  h-f-nk-sp  b9+marg  1 
Exc  h-f-nk-sp  b9+marg  2 
Exc  h-f-nk-sp  b9+marg  3 
Exc  h-f-nk-sp  b9+marg  > 
Exc  face-mm  b9+marg  0.5 
Exc  face-mm  b9+marg  0.6- 
Exc  face-mm  b9+marg  1 
Exc  face-mm  b9+marg  2 
Exc  face-mm  b9+marg  3 
Exc  face-mm  b9+marg  > 
Exc  tr-ext  mlg+marg  0 
Exc  tr-ext  mlg+marg  0 
Exc  tr-ext  mlg+marg  1 
Exc  tr-ext  mlg+marg  2 
Exc  tr-ext  mlg+marg  3 
Exc  tr-ext  mlg+marg  > 
Exc  h-f-nk-sp  mlg+marg  0.5  < 
Exc  h-f-nk-sp  mlg+marg  0.6-1 
Exc  h-f-nk-sp  mlg+marg  1.1-2 
Exc  h-f-nk-sp  mlg+marg  2.1-3 
Exc  h-f-nk-sp  mlg+marg  3.1-4 
Exc  h-f-nk-sp  mlg+mar  >  4  cml 
Exc  face-mm  malig+marg  0.5  < 
Exc  face-mm  malig+marg  0.6-1 
Exc  face-mm  malig+marg  1.1-2 
Exc  face-mm  malig+marg  2.1-3 
Exc  face-mm  malig+marg  3.1-4 
Exc  face-mm  mlg+marg  >  4  cm 


2003  work 
RVU 


4 
5 


cm 

<  cm 
6-1  cm 
1-2  cm 
1-3  cm 
1-4  cm 
4  cm 


0.85 
1.23 
1.51 


1 

2 

2 

0 

1, 

1, 


79 
06 
76 
98 
42 
63 


Proposed 
Work  RVU 


2.01 
2.43 
3.78 


1 

1, 

1, 

2, 

3, 

4. 

1, 


06 
48 
72 
29 
14 
49 
31 


1.80 
1.95 
2.19 
2.40 
3.43 
1.19 


1 
2 
2 
3 


76 
09 
61 
06 


4.30 
1.35 
2.16 


2 
3 
4 

5 


59 
10 
03 
95 


0.93 
1.44 
1.72 
1.97 
2.21 
3.03 
1.01 
1.55 
1.84 
2.28 
2.72 
4.03 
1.16 
1.89 
2.31 
2.86 
78 
57 
93 
44 
72 
97 
21 
03 
01 
55 
84 
28 
72 
03 


3 
5 
0 

1 
1 
1 
2 
3 
1 
1 
1 
2 
2 
4 


1.16 
1.89 
2.31 
2.86 
3.78 
5.57 


3.  Create  G  Codes  for  Monitoring  Heart 
Rhythms 

Technological  advances  have  made 
cardiac  telemetry  equipment,  typically 
used  in  hospitals,  available  in  the  home 
setting.  It  is  now  possible  to  discharge 
patients  with  arrhythmias  to  a  home 
setting  and  have  them  monitored  at 
home  in  a  manner  similar  to  hospital 
monitoring.  This  monitoring  can  be 
used  to  diagnose  arrhythmias  or  to 
monitor  patients  with  known 
arrhythmias  to  determine,  on  a  real-time 
basis,  whether  the  patient  is  having 
ongoing  arrhythmias.  The  equipment 
consists  of  patient  leads  and  a  home 
telemetry  station  that  is  connected  to  a 
distant  monitoring  station  via  the 
telephone.  The  monitoring  station  is 
attended  twenty-four  hours  a  day,  seven 
days  a  week  by  a  technician.  Upon 
receipt  of  rhythm  strips,  the  technician 
records  and  formats  the  strips  and  faxes 
them  to  the  treating  physician. 

This  equipment  automatically  records 
the  patient's  heart  rhythm  and  is  not 
triggered  by  the  patient  (for  example,  his 
response  to  symptoms).  The  equipment 
is  pre-set  with  parameters  (for  example, 
heart  rate  of  over  120)  that  trigger  it  to 
transmit  the  patient's  cardiac  rhythm  to 
monitoring  station.  Additionally,  the 
technician  at  the  monitoring  station  can 
interrogate  the  home  station  and  have  it 
transmit  rhythm  strips  upon  request 
even  when  no  arrhydunia  has  triggered 
an  automatic  transmission.  These  latter 
transmissions  are  at  the  discretion  of  the 
technician  and  may  or  may  not  be  faxed 
to  the  treating  physician  based  on 
previous  orders. 

Depending  on  the  clinical  need, 
patients  may  be  monitored  by  this 
equipment  for  varying  lengths  of  time. 
Furthermore,  the  frequency  of 
transmission  of  cardiac  rhythms  varies, 
as  does  the  amount  of  material  that  must 
be  reviewed  by  the  physician.  For 
example,  a  patient  may  have  no  cardiac 
rhythms  transmitted  for  one  or  more 
days  while  on  other  days  the  patient 
may  have  several  minutes  of 
arrhythmias  transmitted  for  physician 
review. 

To  ensure  this  technology  is  available 
to  Medicare  beneficiaries  for  covered 
indications  (coverage  is  currently  at  the 
discretion  of  the  local  Medicare 
contractors  because  there  is  no  national 
coverage  determination  for  this  service) 
we  are  creating  several  HCPCS  G  codes 
to  describe  this  service  and  are 
establishing  national  payment  amounts 
for  these  services.  Currently  Medicare 
contractors  are  requiring  both  the  PC 
and  TC  of  this  service  to  be  billed  imder 
CPT  code  93799,  Unlisted 
cardiovascular  procedure  or  service. 


This  service  is  covered  imder  the 

diagnostic  test  benefit  category  at 

section  1861(s){3)  of  the  Act. 
Medicare  is  establishing  the  following 

HCPCS  codes  to  describe  this  service: 

GXXXl  — Electrocardiographic 
monitoring  for  diagnosis  of 
arrhythmias,  utilizing  a  home 
computerized  telemetry  station  and 
trans-telephonic  transmission,  with 
automatic  activation  and  real  time 
notification  of  monitoring  station,  24- 
hour  attended  monitoring,  per  30-day 
period  of  time;  includes  recording, 
monitoring,  receipt  of  transmissions, 
analysis,  and  physician  review  and 
interpretation,  (global) 

GXXX2 — Electrocardiographic 
monitoring  for  diagnosis  of 
arrhythmias,  utilizing  a  home 
computerized  telemetry  station  and 
trans-telephonic  transmission,  with 
automatic  activation  and  real  time 
notification  of  monitoring  station,  24- 
hour  attended  monitoring,  per  30-day 
period  of  time;  recording  (includes 
hook-up,  recording  and 
disconnection) 

GXXX3 — Electrocardiographic 
monitoring  for  diagnosis  of 
arrhythmias,  utilizing  a  home 
computerized  telemetry  station  and 
trans-telephonic  transmission,  with 
automatic  activation  and  real  time 
notification  of  monitoring  station,  24- 
hour  attended  monitoring,  per  30-day 
period  of  time;  monitoring,  receipt  of 
transmissions,  and  analysis 

GXXX4 — Electrocardiographic 
monitoring  for  diagnosis  of 
arrhythmias,  utilizing  a  home 
computerized  telemetry  station  and 
trans-telephonic  transmission,  with 
automatic  activation  and  real  time 
notification  of  monitoring  station,  24- 
hour  attended  monitoring,  per  30-day 
period  of  time;  physician  review  and 
interpretation. 
We  are  establishing  the  following 

payment  amounts  for  these  codes: 

GXXXl— We  are  assigning  0.52 
physician  work  RVUs  and  0.24 
malpractice  RVUs  which  is  equivalent 
to  CPT  Code,  93268  Patient  demand 
single  or  multiple  event  recording 
with  presymptom  memory  loop,  24- 
hour  attended  monitoring,  per  30  day 
period  of  time;  includes  transmission 
physician  review  and  interpretation. 
We  are  also  crosswalking  the  practice 
expense  inputs  f'om  CPT  Code  93268. 

GXXX2—Vie  are  assigning  0.07 
malpractice  RVUs  which  is  equivalent 
to  CPT  Code  93270,  Patient  demand 
single  or  multiple  event  recording 
with  presymptom  memory  loop,  24- 
hour  attended  monitoring,  per  30  day 
period  of  time;  recording  (includes 


hook-up,  recording,  and 
disconnection)  and  crosswalking  the 
practice  expense  inputs  from  CPT 
Code  93270. 
GXXX3— We  are  assigning  0.15 
malpractice  RVUs  which  is  equivalent 
to  CPT  Code  93271,  Patient  demand 
single  or  multiple  event  recording 
with  presymptom  memory  loop,  24- 
hour  attended  monitoring,  per  30  day 
period  of  time;  monitoring,  receipt  of 
transmission,  and  analysis  and  also 
are  crosswalking  the  practice  expense 
inputs  from  CPT  Code  93271. 
GXXX4—We  are  assigning  0.52 
physician  work  RVUs  and  0.02 
malpractice  RVUs  which  is  equivalent 
to  CPT  Code  93272  Patient  demand 
single  or  multiple  event  recording 
with  presymptom  memory  loop,  24- 
hour  attended  monitoring,  per  30  day 
period  of  time;  physician  review  and 
interpretation  only.  We  are  also 
crosswalking  the  practice  expense 
inputs,  from  CPT  Code  93272. 
We  believe  these  proposed  RVUs  and 
crosswalks  are  .appropriate  as  the 
services  provided  in  the  new  codes  are 
very  similar  in  terms  of  physician  work, 
resource  use,  and  malpractice  risk  to  the 
existing  CPT  Codes. 

4.  CPT  Code  88180  (Flow  Cytometry; 
Each  Cell  Surface,  Cytoplasmic  or 
Nuclear  Marker) 

Flow  cytometry  is  a  technique  to 
aualyze  single  cell  suspensions  from 
blood,  bone  marrow,  body  fluids,  lymph 
nodes,  and  other  tissues.  The  technique, 
currently  coded  as  CPT  code  88180, 
Flow  cytometry,  each  cell  surface, 
cytoplasmic  or  nuclear  marker, 
quantifies  cell  surface,  cytoplasmic,  and 
nuclear  antigens.  The  results  are 
frequenUy  used  to  diagnose  lymphomas 
and  leukemias.  They  are  also  used  to 
monitor  lymphocyte  subpopulations  in 
patients  with  HIV  infection  or  solid 
organ  transplantation.  For  example,  in 
patients  with  HTV  infection,  physicians 
evaluate  CD4+  lymphocytes  as  a 
measure  of  the  severity  of  tte  infection 
(some  physicians  also  measure  other 
markers  although  their  clinical 
relevance  is  not  as  well  established).  In 
patients  with  solid  organ 
transplantation,  physicians  measure 
various  lymphocyte  subpopulations  to 
help  assess  early  rejection,  identify  bone 
marrow  toxicity  during 
immunosuppressive  therapy,  and 
differentiate  infections  from  transplant 
rejection.  In  these  cases  the  treating 
physician,  not  the  pathologist,  makes 
the  diagnosis.  It  is  inappropriate  for  the 
pathologist  to  report  the  professional 
component  (PC)  of  this  service.  In 
general,  flow  cytometry  results  must  be 
utilized  along  with  clinical  data  to  make 
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a  diagnosis  Other  clinical  situations 
where  flow|  cytometry  tests  have  some 
value  include  stem  cell  transplantation, 
paroxysmal  nocturnal  hemoglobinuria, 
immune  de  iciency  disorders,  etc. 

When  flo  m  cytometry  is  performed  to 
diagnose  lynphoma  or  leukemia,  there 
is  a  single  ii  iterpretation  based  on  the 
quantificati  }n  of  all  markers  tested. 
There  is  noi  an  interpretation  of  each 
marker  indi  v^idually.. 

Moreover  for  a  given  clinical 
indication  (  or  example,  diagnosis  of 
lymphoma  )ased  on  lymph  node 
examinatioi  i)  there  is  variation  in  the 
number  of  r  larkers  performed.  The 
number  of  r  larkers  that  are  necessary 
depends,  in  part,  on  the  pathologic 
information  available  to  the  pathologist 
at  the  time  le/she  orders  flow 
cytometry.  Therefore,  for  a  given 
clinical  indi  cation  (for  example, 
diagnosis  of  lymphoma  from  a  lymph 
node)  a  patl  ologist  who  chooses  to 
perform  flo\  /  cytometry  before 
performing  k  microscopic  examination 
of  the  tissue  specimen  (for  example,  a 
lymph  nodal  may  order  more  markers 
than  a  pathc  legist  who  orders  flow 
cytometry  a:  ter  performing  a 
microscopic  examination  of  the  tissue 
specimen. 

The  currei  it  coding  scheme  (payment 
on  a  per  maj  ker  basis)  may  encourage 
the  perform  ^ce  of  more  markers  than 
may  be  med  cally  necessary  because  the 
pathologist  ( letermines  what  markers  to 
perform  and  when  to  perform  them. 

Our  review  /  of  flow  cytometry  reports 
confirms  tha  t  markers  are  interpreted 
(and  reporte  1)  on  a  panel  basis.  From 
our  review,  i  )hysicians  do  not  typically 
interpret  ind  ividual  markers.  This  is 
consistent  w  ith  most  of  the  clinical 
indications  I  or  flow  cytometry  that 
require  perfc  rmance  of  several  markers 
to  make  a  dii  ignosis.  There  may  also  be 
clinical  situj  tions  where  no  professional 
component  i  s  performed  although  it  is 
appropriate  '  o  perform  the  technical 
component  ( TC)  (for  example, 
monitoring  c  f  HIV  infected  patients, 
monitoring  cf  solid  organ 
transplantations). 

The  fact  tl  at  markers  are  generally 
analyzed  on  i  "panel"  basis,  not  an 
"individual'  basis,  means  that  the 
current  praci  ice  and  use  of  flow 
cytometiy  is  not  appropriately  reflected 
by  the  PC  of  :PT  code  88180. 

However, '  ve  do  believe  that  it  is 
appropriate  to  pay  for  the  TC  of  each 
marker  sepaiately,  although  at  a  lower 
rate  of  paymi  snt  (due  to  economies  of 
scale)  when  i  nultiple  markers  are 
performed.  A  coding  scheme  that  pays 
per  marker  f(  r  the  TC  and  per  panel  for 
the  PC  wouI(  more  accurately  reflect 
the  actual  pri  ictice  of  flow  cytometry. 


The  laboratory  community  is  aware  of 
our  concerns  about  the  coding  of  flow 
cytometery  and  will  review  this  issue 
and  consider  whether  changes  should 
be  made  to  the  current  coding  for  the 
procedure.  If  no  changes  in  coding  are 
forthcoming,  we  would  consider 
creating  HCPCS  codes  for  flow 
cytometry.  We  welcome  comments  and 
recommendations  on  appropriate  values 
for  the  procedure  that  we  could  use  in 
developing  any  futiu^e  proposal. 

5.  Create  G  Codes  for  Dialysis  Patient 
Seeing  the  Doctor 

We  have  reviewed  our  current 
payment  policy  for  the  monthly  dialysis 
capitation,  CPT  codes  90918  through 
90921  in  response  to  concerns  that  have 
been  raised  over  whether  our  payment 
policy  is  consistent  with  current 
medical  practice. 

Specifically,  we  understand  that 
physician  involvement  in  dialysis  for 
end  stage  renal  disease  (ESRD)  varies 
based  on  a  patient's  condition,  response 
to  dialysis,  and  comorbidities.  A 
physician  involvement  for  a  single 
patient  may  also  vary  from  month  to 
month.  It  is  our  intent  to  ensure  that 
beneficiaries  with  ESRD  receive  the 
highest  quality  dialysis  care  available 
and  that  physician  involvement  in 
dialysis  for  ESRD  patients  is  appropriate 
and  consistent  with  the  needs  of  the 
patient  in  any  month. 

Observers  of  the  quality  of  care  for 
dialysis  patients  have  noted  that  some 
dialysis  patients  may  benefit  from  being 
evaluated  by  their  physician  frequently. 
A  recent  international  comparison  study 
suggested  that  longer  physician-patient 
contact  time  in  hemodialysis  facilities 
was  associated  with  lower  mortality 
risk. 

To  align  the  payment  incentives  with 
the  frequency  of  the  physician 
personally  evaluating  the  dialysis 
patient,  we  are  proposing  to  make  CPT 
codes  90918, 90919,  90920,  90921 
invalid  for  Medicare  and  to  create  G 
codes.  We  are  proposing  to  create  3  new 
G  codes  in  place  of  each  CPT  code  with 
higher  payments  associated  with 
providing  more  visits  within  each 
month  to  an  ESRD  patient.  Under  our 
proposal,  there  will  be  separate  codes 
when  the  physician  provides  1  visit  per 
month,  2-3  visits  per  month  and  4  or 
more  visits  per  month.  The  code  for  1 
visit  per  month  will  have  the  lowest 
payment  while  a  higher  payment  will  be 
provided  for  2  to  3  visits  per  month  and 
the  highest  pa3anent  for  4  or  more  visits 
per  month.  Our  methodology  for 
determining  payment  is  described 
below.  These  new  codes  will  be 
reported  once  per  month  for  services 
performed  in  an  outpatient  setting  and 


related  to  the  patient's  ESRD.  These 
physician  services  will  continue  to 
include  the  establishment  of  a  dialyzing 
cycle,  outpatient  evaluation  and 
management  of  the  dialysis  visits, 
telephone  calls,  and  patient 
management,  provided  during  a  full 
month.  These  codes  would  not  be  used 
if  a  hospitalization  occurred  during  the 
month. 

GXXX5 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  imder  2  years  of 
age  to  include  monitoring  for  the 
adequacy  of  nutrition,  assessment  of 
growth  and  development,  and 
counseling  of  parents;  with  4  or  more 
face-to-face  physician  visits  per 
month. 
GXXX6— End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  under  2  years  of 
age  to  include  monitoring  for  the 
adequacy  of  nutrition,  assessment  of 
grovvth  and  development,  and 
counseling  of  parents;  with  2  or  3 
face-to-face  physician  visits  per 
month. 
GXXX7 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  under  2  years  of 
age  to  include  monitoring  for  the 
adequacy  of  nutrition,  assessment  of 
growrth  and  development,  and 
counseling  of  parents;  with  1  face-to- 
face  physician  visit  per  month. 
GXXX8 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  between  2  and  1 1 
years  of  age  to  include  monitoring  for 
the  adequacy  of  nutrition,  assessment 
of  growth  and  development,  and 
counseling  of  parents;  with  4  or  more 
face-to-face  physician  visits  per 
month. 
GXXX9 — End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  between  2  and  11 
years  of  age  to  include  monitoring  for 
the  adequacy  of  nutrition,  assessment 
of  grovirth  and  development,  and 
counseling  of  parents;  with  2  or  3 
face-to-face  physician  visits  per 
month. 
GXXlO— End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  between  2  and  11 
years  of  age  to  include  monitoring  for 
the  adequacy  of  nutrition,  assessment 
of  growrth  and  development,  and 
coimseling  of  parents;  with  1  face-to- 
face  physician  visit  per  month. 
GXXl  1— End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  between  12  and  19 
years  of  age  to  include  monitoring  for 
the  adequacy  of  nutrition,  assessment 
of  growth  and  development,  and 
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counseling  of  parents;  with  4  or  more 
face-to-face  physician  visits  per 
month. 

GXXl  2— End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  between  12  and  19 
years  of  age  to  include  monitoring  for 
the  adequacy  of  nutrition,  assessment 
of  grovrth  and  development,  and 
counseling  of  parents;  with  2  or  3 
face-to-face  physician  visits  per 
month. 

GXXl  3— End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  between  12  and  19 
years  of  age  to  include  monitoring  for 
the  adequacy  of  nutrition,  assessment 
of  growth  and  development,  and 
coimseling  of  parents;  with  1  face-to- 
face  physician  visit  per  month. 

GXX14— End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  20  years  of  age 
and  over;  with  4  or  more  face-to-face 
physician  visits  per  month. 

GXXl  5— End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  20  years  of  age 
and  over;  with  2  or  3  face-to-face 
physician  visits  per  month. 

GXXl  &— End  Stage  Renal  Disease 
(ESRD)  related  services  per  full 
month,  for  patients  20  years  of  age 
and  over;  with  1  face-to-face 
physician  visit  per  month. 

We  are  assuming  that  most  physicians 
will  provide  4  or  more  visits  to  their 
ESRD  patients  and  a  small  proportion 
will  provide  2-3  visits  or  only  1  visit 
per  month.  Using  these  assumptions 
and  Medicare  utilization  data  from 
2002,  we  developed  relative  value  units 
for  the  new  G  codes  that  will  make  the 
Medicare's  aggregate  payments  for  ESRD 
related  services  under  the  physician  fee 
schedule  approximately  equal  to  current 
payments  that  are  occurring  using 
procedure  codes  90918  to  90921. 
Relative  to  our  current  payments,  we  are 
proposing  to  lower  payment  when  the 
physician  provides  1  visit  per  month  or 
2-3  visits  per  month.  Since  we  are 
proposing  to  lower  payment  if  the 
physician  provides  fewer  than  4  visits 
per  month,  in  order  to  maintain  the 
same  aggregate  payments  for  ESRD 
related  services,  we  are  proposing  to 
increase  payment  if  the  physician 
provides  4  or  more  visits  per  month. 
Using  these  assiunptions,  the  proposed 
work,  practice  expense  and  malpractice 
RVUs  for  procedure  codes  GXXX5 
through  GXXX16  are  shown  below: 


Table  4 


Code 

Ptiysi- 
cian 
work 

Practice 
expense 

Mal- 
practice 

GXXX5  

12.92 

8.70 

0.60 

GXXX6  

5.19 

3.49 

0.24 

GXXX7  

3.39 

2.29 

0.16 

GXXX8  

9.91 

4.86 

0.43 

GXXX9  

3.55 

1.74 

0.15 

GXX10  

2.32 

1.14 

0.10 

GXX11  

8.47 

4.54 

0.35 

GXX12  

3.14 

1.68 

0.13 

GXX13  

2.05 

1.10 

0.08 

GXX14  

5.16 

2.94 

0.22 

GXX15  

1.94 

1.10 

0.08 

GXX16  

1.27 

0.73 

0.06 

We  believe  that  stratifying  payment 
amounts  by  physician  face-to-face 
involvement  would  be  an  improvement 
over  the  current  method,  but  still  may 
not  be  optimal  to  foster  improved 
outcomes. 

Both  the  Institute  of  Medicine  and 
Medicare  Payment  Advisory 
Commission  (MedPAC)  have  advocated 
an  increased  role  for  CMS  in 
encoiu'aging  improved  quality 
outcomes.  In  thefr  Jime  2003  Report  to 
Congress  (Variation  and  Innovation  in 
Medicare),  MedPAC  recommended  "the 
Secretary  should  conduct 
demonstrations  to  evaluate  provider 
payment  differentials  and  structures 
that  reward  and  improve  quality." 

We  responded  to  this  call  by 
increasing  the  focus  of  our  Quality 
Improvement  Organizations  (formerly 
called  Peer  Review  Organizations)  and 
ESRD  Networks  on  developing  quality 
measures  and  also  performing  or 
assisting  providers  with  the 
performance  of  quality  improvement 
activities.  We  have  also  implemented 
initiatives  to  address  the  quality  of  care 
provided  in  various  settings.  These 
include:  The  Home  Health  Quality 
Initiative;  the  Hospital  Quality 
Initiative;  the  Nursing  Home  Quality 
Initiative;  the  Home  Health  Quality 
Initiative  and  Doctors  Office  Quality 
Project  (see  http://cms.hhs.gov/quality/ 
for  more  information). 

Additionally,  we  have  developed 
various  demonstration  projects  that 
provide  incentives  to  improve  quality. 
For  example,  as  part  of  an  ongoing  effort 
to  achieve  improved  patient  outcomes, 
we  announced  the  ESRD  Disease 
Management  Demonstration  in  the 
Federal  Register  on  June  4,  2003.  The 
goal  of  this  demonstration  is  to  achieve 
improved  patient  outcomes  through 
disease  management  services  and 
quality  incentives.  This  demonstration 
does  not  directly  involve  renal 
physicians,  but  we  are  considering  the 
use  of  quality  incentives  in  potential 


future  pajrment  systems  for  them  as 
well.  Renal  physicians  play  a  central 
role  in  leading  the  interdisciplinary 
team  charged  with  managing  an  ESRD 
patient's  care. 

Thus,  we  are  seeking  conunent  on 
how  to  further  revise  our  payment 
methodology  to  improve  quality  of  care 
and  outcomes.  We  are  also  interested  in 
information  that  could  help  us  design 
future  demonstrations  that  would 
incorporate  both  dimensions  of  care 
(quality  and  utilization)  and  help  ensure 
that  payment  is  based  on  appropriate 
patient-specific  care  that  has  been 
shown  to  lead  to  improved  outcomes  for 
this  complex  patient  population. 

6.  Extracorporeal  Shock  Wave 
Lithotripsy  for  Muscxiloskeletal 
Conditions 

We  received  several  comments  on  the 
G  codes  for  extracorporeal  shock  wave 
lithotripsy  created  in  the  December  31, 

2002  final  rule.  We  will  be  responding 
to  those  comments  as  part  of  this  year's 
final  rule,  but  we  would  appreciate  any 
additional  information  on  the  physician 
work,  practice  expenses,  and  duration  of 
treatment  and  intensity  or  energy  of  the 
shock  waves  applied  for  various 
conditions  at  various  anatomic  sites. 

7.  Late  RUG  recommendations  for  2003 
CPT  codes. 

RUG  recommendations  for  RVUs  for 
approximately  20  new  CPT  codes  for 

2003  were  received  too  late  for 
incorporation  in  the  December  31,  2002 
final  rule.  We  proposed  interim  RVUs 
for  these  codes  and,  as  with  all  interim 
values,  these  were  subject  to  comment. 
In  their  comments  on  the  December 
2002  final  rule,  the  AMA-RUC 
requested  that  we  consider  their  late 
recommendations  for  these  codes.  We 
will  be  addressing  these,  as  well  as 
other  comments  received  on  the  interim 
RVUs  in  the  upcoming  final  rule. 

m.  Other  Issues 

A.  Rebasing  and  Revising  of  the 
Medicare  Economic  Index 

1.  Background 

The  Medicare  Economic  Index  (MEI) 
is  required  by  section  1842(b)(3)  of  the 
Act,  which  states  that  prevailing  charge 
levels  beginning  after  June  30,  1973  may 
not  exceed  the  level  from  the  previous 
year  except  to  the  extent  that  the 
Secretary  finds,  on  the  basis  of 
appropriate  economic  index  data,  that 
the  higher  level  is  justified  by  year-to- 
year  economic  changes.  Beginning  July 
1,  1975,  and  continuing  through  today, 
the  MEI  has  met  this  requirement  by 
reflecting  the  weighted  sum  of  the 
annual  price  changes  of  the  inputs  used 
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to  produce  physicians'  services.  As 
such,  the  MEl  attempts  to  be  an 
equitable  measure  of  price  changes 
associated  '  vith  physician  time  and 
operating  e  cpenses. 

The  cum  nt  form  of  the  MEI  was 
deteiiled  in  he  November  25,  1992 
Federal  Re]  ;ister  (57  PR  55896)  and  was 
based  in  pa  1  on  the  recommendations 
of  a  Congrei  ;sionally-mandated  meeting 
of  experts  held  in  March  1987.  Since 
that  time,  tl  le  structure  of  the  MEI  has 
remained  ej  sentially  imchanged,  with 
two  excepti  ans.  First,  the  MEI  was 
rebased  in  1  998  (63  FR  58845),  which 
moved  the  (  ost  structure  of  the  index 
from  1992  c  ata  to  1996  data.  Second, 
the  methodi  )logy  for  the  productivity 
adjustment  was  revised  in  2002  (67  FR 
80019)  to  re  lect  the  percentage  change 
in  the  10-ye  ir  moving  average  of, 
economy-w  de  multifactor  productivity. 

We  are  pr  iposing  to  rebase  and  revise 
the  MEI  for  iie  2004  physician  fee 
schedule  uf  date.  The  terms  "rebasing" 
and  "revisii  g",  while  often  used 
interchange  ibly,  actually  denote 
different  activities.  Rebasing  means 
moving  the  jase  year  for  the  structure  of 
costs  of  an  i  iput  price  index,  while 
revising  mei  ins  changing  data  sources, 
cost  categor  es,  or  price  proxies  used  in 
the  input  pr  ce  index.  As  is  always  the 
case  with  a  i  ebasing  and  revising 
exercise,  we  have  attempted  to  use  the 
most  recent!  y  available,  relevant,  and 
appropriate  information  to  develop  the 
MEI  cost  cat  3gory  weights  and  price 
proxies.  We  detail  below  the  updated 
cost  weights  for  the  MEI  expense 

Table  5. 


Total 


Physician 


Physician 


categories,  our  rationale  for  selecting  the 
price  proxies  in  the  MEI,  and  the  results 
of  the  proposed  rebasing  and  revising  of 
the  MEI. 

2.  Use  of  More  Current  Data 

The  MEI  was  last  rebased  and  revised 
in  1998  for  the  1999  physician  fee 
schedule  update  (63  FR  58845).  The 
current  base  year  for  the  MEI  is  1996, 
which  means  that  the  cost  weights  in 
the  index  reflect  physicians'  expenses  in 
1996.  However,  we  believe  it  is 
desirable  to  periodically  rebase  and 
revise  the  index  so  that  the  expense 
shares  and  proxies  reflect  more  ctirrent 
conditions.  For  this  reason,  we  propose 
to  rebase  the  MEI  to  reflect  physicians' 
expenses  in  2000.  In  addition,  we  are 
proposing  to  revise  the  cost  categories  in 
the  MEI  and  to  change  three  of  the 
proxies  we  currently  use  to  ensure  that 
the  index  is  appropriately  reflecting 
price  changes.  We  will  continue  to 
adjust  the  MEI  for  economy-wide 
multifactor  productivity. 

The  expense  categories  in  the 
proposed  MEI  were  primarily  derived 
from  the  2003  AMA  Physician 
Socioeconomic  Characteristics 
publication  (2003  Patient  Care 
Physician  Survey  data),  which  measiu-es 
physicians'  earnings  and  overall 
practice  expenses  for  2000.  The  AMA 
data  were  used  to  determine 
expenditiue  weights  for  total  expenses, 
physicians'  earnings,  and  malpractice 
expenses,  the  only  information  detailed 
in  this  survey.  To  further  disaggregate 
into  subcategories  reflecting  more 
detailed  expenses,  we  used  data  from 


previous  AMA  siu^^eys,  the  1997  Bureau 
of  Economic  Analysis  Benchmark  Input- 
Output  table  (I/O),  the  2003  Bureau  of 
Labor  Statistics  (BLS)  Employment  Cost 
Index  (ECI),  and  the  2002  Bureau  of  the 
Census  Current  Population  Survey 
(CPS). 

3.  Rebasing  and  Revising  Expense 
Categories  in  the  MEI 

a.  Developing  the  Weights  For  Use  in 
the  MEI 

Developing  a  rebased  and  revised  MEI 
requires  selecting  a  base  year  and 
determining  the  number  and 
composition  of  expense  categories.  We 
are  proposing  to  rebase  the  MEI  to  CY 
2000.  CY  2000  was  chosen  as  the  base 
year  for  two  main  reasons:  (1)  CY  2000 
was  the  most  recent  year  for  which  data 
were  available  from  the  AMA,  and  (2) 
we  believed  that  the  CY  2000  data  were 
representative  of  the  changing 
distribution  of  physicians'  earnings  and 
practice  expenses  over  time. 

We  determined  the  number  and 
composition  of  expense  categories  based 
on  the  criteria  used  to  develop  the 
current  MEI  and  other  CMS  input  price 
index  expenditure  weights.  These 
criteria  are  timeliness,  reliability, 
relevance,  and  public  availability.  For 
more  information  on  these  criteria,  see 
the  May  9,  2002  Federal  Register  (67  FR 
31444J  and  the  detail  later  in  this 
preamble.  Table  5  lists  the  set  of 
mutually  exclusive  and  exhaustive  cost 
categories  that  make  up  the  proposed 
rebased  and  revised  Vffil. 


'ROPOSED  Revised  Medicare  Economic  Index  Expenditure  Categories,  Weights,  and  Price  Proxies 


Expense  category 


Earnings  3 

Wag4s  and  Salaries  :. 

Benefits'* 

PractH»  Expenses 

Nonphysician  Employee  Compensation 

Employee  Wages  and  Salaries  

Prof/Tech  Wages 

Managenal  Wages  

Clerical  Wages 

Services  Wages  

Smptoyee  Benefits*  

Offica  Expenses 

Professional  Liability  Insurance  

Medical  Equipment  

Pharrfiaceuticals  and  Medical  Materials  and  Supplies 
Medical  Materials  and  Supplies  


Proposed 

2000— Expense 

weights '  ^ 


F  harmaceuticals 


Other 


Professional  Expenses 


100.000 

52.466 

42.730 

9.735 

47.534 

18.654 

13.809 

5.887 

3.333 

3.892 

0.696 

4.845 

12.209 

3.865 

2.055 

4.320 

2.011 

2.308 

6.433 


1996  Expense 
weights 


100.000 

54.460 

44.197 

10.263 

45.540 

16.812 

12.424 

5.662 

2.410 

3.830 

0.522 

4.388 

11.581 

3.152 

1.878 

4.516 


Proposed  price  proxies 


7.601 


AHE— Private. 
ECI— Ben:  Private. 


ECl-W/S:  Private  P&T. 
ECl-W/S:  Private  Admin. 
ECl-W/S:  Private  Clerical. 
ECl-W/S:  Private  Sen/ice. 
ECl-Ben:  Priv.  White  Collar. 
CPI(U)— Housing 

CMS— Prof,  Llab.  Phys.  Premiums. 
PPI — Medical  Instruments  &  Equip. 

PPI  Surg.  Appliances  and  Sup- 
plies/CPI(U)  Med  Supplies. 

PPI  Ethical  Prescription  Prepara- 
tions. 

CPI-U  All  Items  Less  Food  and 
Energy. 


Due  to  rounding,  weights  may  not  sum  to  100.000  percent. 
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2 Sources:  Physkaan  Socioeconomic  Statistk;s,  2000-2002  Edition  (SMS  Survey),  Physkaan  Socioeconomk:  Statistk:s.  2003  Edition  (PCPS 
Survey),  Center  for  Health  Policy  Research,  American  Medical  Association;  2003  Employment  Cost  Index,  US  Department  of  Labor,  Bureau  of 
Labor  Statistics;  U.S.  Department  of  Commerce,  Bureau  of  Economic  Analysis  1997  Benchmart<  Input  Output  Tables,  and  U.S.  Department  of 
Commerce,  Bureau  of  the  Census,  2002  Current  Population  Survey. 

3  Includes  employee  physrcian  payroll. 

*  Includes  paid  leave. 


To  determine  the  expenditure  weights 
for  the  proposed  rebased  and  revised 
MEI,  we  used  currentiy  available  and 
statistically  valid  data  sources  on 
physician  earnings  and  practice 
expenses.  While  we  consxdted 
numerous  data  sources,  we  used  five 
data  soiu'ces  to  determine  proposed  MEI 
expenditiue  weights:  (1)  The  2003  AMA 
Physician  Socioeconomic  Statistics 
(2000  survey  data)  for  self-employed 
physicians,  (2)  the  2000-2002  AMA 
Physician  Socioeconomic  Statistics 
(1998  data)  for  self-employed 
physicians,  (3)  the  March  2003  BLS 
Employment  Cost  Index,  (4)  the  2002 
Biueau  of  the  Census  CPS,  and  (5)  the 
Bureau  of  Economic  Analysis  (BEA) 
1997  Benchmark  Input-Output  tables 
(I/O).  No  one  data  source  provided  all 
of  the  information  needed  to  determine 
expenditiu-e  weights  according  to  our 
criteria.  The  development  of  each  of  the 
cost  categories  using  these  sources  is 
described  in  detail  below. 

b.  Physician  Earnings 

Like  the  current  MEI,  the  proposed 
rebased  and  revised  MEI  will  use  AMA 
data  on  mean  physician  net  income 
(physician  earnings)  for  self-employed 
physicians  to  develop  a  weight  for 
physician  earnings.  The  weight  for  this 
expense  category  was  based  on  AMA 
data  for  200C  and  was  calculated  as  a 
percentage  of  total  mean  expenses 
(physician  earnings  and  practice 
expenses,  including  malpractice).  The 
physician  earnings  expenditure  category 
also  includes  employee  physician 
compensation.  Currently,  physician 
earnings  and  overhead  expenses 
generated  by  employee  physicians  are 
included  in  the  AMA  practice  expenses 
category.  However,  we  believe  it  is 
appropriate,  for  our  purposes,  to  place 
employee  physician  compensation  in 
the  MEI  cost  category  of  physician 
earnings  since  employee  physician 
compensation  represents  actual 
expenditures  made  in  the  delivery  of 
services.  In  addition,  including 
employee  physician  payroll  in 
physician  earnings  in  the  MEI  is 
consistent  with  the  current  payment 
methodologies  in  accordance  with  the 
physician  fee  schedule,  where  the  work 
RVU  is  computed  based  on  what  service 
is  provided  and  not  on  who  provides 
the  service.  Since  employee  physicians 
perform  the  same  services  as  self- 
employed  physicians,  employee 


physician  time  is  reflected  in  the  work 
RVU.  By  including  the  compensation  of 
employee  physicians  in  the  physician 
earnings  expense  category,  these 
expenses  will  be  adjusted  by  the 
appropriate  price  proxies  for  a 
physician's  own  time. 

"To  obtain  further  detail  for  both 
wages/salaries  and  benefits,  the  ratio 
between  these  categories  for  1996  (based 
on  current  MEI)  was  updated  to  2000 
using  the  growth  in  the  overall 
employment  cost  index  for  private 
employees  for  wages/salaries  and 
benefits.  Alternative  data  for 
determining  this  split  were  not  readily 
available  from  any  other  soiux;e.  The 
main  shortcoming  of  this  method  is  that 
any  changes  in  quantity  and  intensity 
(mix  of  physicians)  are  not  reflected. 
However,  faced  with  the  lack  of 
alternative  data,  we  deemed  this 
approach  to  be  the  most  feasible,  and 
the  results  appear  to  be  consistent  with 
anecdotal  evidence  on  this  ratio.  Its 
application  resulted  in  a  wage-fringe 
benefit  split  of  81.4  and  18.6  percent, 
respectively,  in  the  proposed  revised 
and  rebased  MEI  compared  with  a  wage- 
fringe  benefit  split  of  81.2  and  18.8 
percent,  respectively  in  the  1996-based 
MEI. 

c.  Physician  Practice  Expenses 

To  determine  the  remaining 
individual  practice  expense  weights,  we 
updated  AMA  expense  data  from  1998 
to  2000  using  the  relative  price  change 
in  an  appropriate  price  index.  After  the 
levels  were  updated  to  2000  values,  it 
was  necessary  to  normalize  these  levels 
to  equal  the  2000  mean  total  expense 
data  provided  by  the  2003  AMA  survey. 
The  detailed  explanations  for  the 
derivation  of  the  individual  weights  are 
listed  below. 

(i)  Nonphysician  Employee 
Compensation 

The  cost  share  for  nonphysician 
employee  compensation  was  developed 
by  updating  the  1998  AMA 
Socioeconomic  Survey  data  on 
nonphysician  employee  compensation 
costs  for  self-employed  physicians  to 
2000,  using  the  current  proxy  for  this 
category,  and  dividing  the  resulting 
eunount  into  total  expenses  (physician 
earnings  plus  practice  expenses)  for 
2000  from  the  AMA  survey.  We  further 
divided  this  cost  share  into  wages/ 
salaries  and  benefits  using  BLS 


Employment  Cost  Index  data.  The  ECI 
survey  contains  data  on  the  proportion 
of  total  compensation  accounted  for  by 
wages/salaries  and  benefits  (including 
paid  leave)  by  private  industry  health 
services  occupational  category.  These 
proportions  can  be  used  to  distribute  the 
total  non-physician  employee 
compensation  weight  to  wages/salaries 
and  benefits  for  non-physician 
employees.  We  used  2000  data  from  the 
March  2003  publication.  Although  this 
survey  does  not  contain  data 
specifically  for  offices  of  physicians, 
data  are  available  on  wage/fringe  shares 
for  private  industry  health  services, 
which  include  hospitals,  nursing 
homes,  offices  of  physicians,  and  offices 
of  dentists.  We  believe  the  data  for 
health  services  from  the  siurey  do 
provide  a  reasonable  estimate  of  the 
split  between  wages  and  fringe  benefits 
for  employees  in  physicians'  offices. 
Data  for  2000  in  the  ECI  survey  for  total 
health  services  indicate  that  wages  and 
fringe  benefits  are  74.02  percent  and 
25.98  percent  of  compensation, 
respectively. 

As  in  the  1996-based  MEI,  we  are 
proposing  to  use  CPS  data  on  earnings 
by  occupation  to  develop  cost  shares  for 
wages  for  nonphysician  occupational 
groups  shown  in  Table  6.  To  arrive  at 
a  distribution  for  these  separate 
categories,  we  multiplied  the  overall 
share  for  nonphysician  employee 
wages/salaries  by  each  of  the 
occupational  proportions  from  the  2000 
CPS.  The  proposed  distribution  and  the 
distribution  in  the  current  MEI  are 
presented  in  Table  6. 

Table  6.— Percent  Distribution  of 
Nonphysician  Payroll  Expense 
by  Occupational  Group;  2000 
and  1996 


BLS  Occupa- 
tional Group 

2000 

Expenditure 
Shares 

1996 

Expenditure 

Stiares 

Total 

Professional  & 
Technrcal 
Wori<ers  

Managers  

Clerical  Work- 
ers   

Sen/k:e  Work- 
ers   

100.000 

42.635 
24.138 

28.187 

5.040 

100.000 

45.573 
19.398 

30.827 

4.202 

Note:  Values  may  not  sum  to  100  due  to 
rounding. 
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.^MA  survey  provides  less 
with  respect  to  prior 
Therefore,  we 
share  of  each  of  the  above 
updating  the  AMA  data  for 
an  appropriate  price 
p  imary  reason  for  using  the 
\iras  that  we  lacked  other 
cost  weights  for  each  of 
As  stated  previously, 
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The  share  for  pharmaceuticals 
(prescription  drugs)  and  medical 
materials  and  supplies  was  calculated 
by  separating  out  pharmaceuticals  and 
other  medical  materials  and  supplies 
using  1997  BE  A  Benchmark  Input- 
Output  data.  First,  the  sum  of  all  the 
pharmaceuticals  and  medical  supplies 
categories  from  the  Benchmark  Input- 
Output  tables  for  1997  was  calculated. 
The  share  of  pharmaceuticals  and 
medical  supplies  was  then  calculated  as 
a  percentage  of  this  total  and  applied  to 
the  1997  AMA  medical  supplies  data. 
These  calculated  levels  were  then 
inflated  to  2000  using  the  growth  in  an 
appropriate  price  proxy.  We  thought  it 
was  important  and  appropriate  to 
account  for  each  of  these  categories 
separately  so  that  differences  in  relative 
price  growth  between  pharmaceuticals 
(prescription  drugs)  and  other -medical 
materials  and  supplies  would  be  more 
accurately  represented.  The  resulting 
2000  data  for  the  two  separate  categories 
were  then  aggregated  (summed)  together 
to  form  the  overall  total  for  the  share  for 
the  pharmaceuticals  and  medical 
materials  and  supplies  category  in  the 
rebased  and  revised  MEI.  The 
pharmaceuticals  category  was  inflated 
using  the  Producer  Price  Index  (PPI)  for 
ethical  prescription  preparations  and 
the  medical  materials  and  supplies 
category  was  updated  using  the  PPI  for 
surgical  appliances  and  supplies. 

Finally,  the  All  Other  Expense 
category  was  calculated  as  a  residual 
(total  expenses  less  the  percentage  of  all 
categories  currently  accounted  for).  The 
additional  detail  for  transportation 
expenses  found  in  the  prior  MEI  was 
removed  because  the  data  were  not 
readily  available  for  measurement  of  a 
cost  share  for  2000.  The  effect  on  the 
MEI  of  removing  the  detail  is  negligible. 

4.  Selection  of  Price  Proxies  for  Use  in 
the  MEI 

After  the  2000  cost  weights  for  the 
rebased  and  revised  MEI  were 
developed,  we  reviewed  the  current  set 
of  price  proxies  to  determine  whether 
they  were  still  the  most  appropriate  for 
each  expenditure  category.  As  was  the 
case  in  the  development  of  the  1996- 
based  MEI  (57  FR  55901).  most  of  the 
indicators  we  considered  are  based  on 
BLS  data  and  are  grouped  into  one  of 
the  following  five  categories: 

Producer  Price  Indices  (FFIs) 

PPIs  measure  price  changes  for  goods 
sold  in  other  than  retail  markets.  They 
are  the  preferred  proxies  for  physician 
purchases  at  the  wholesale  level.  These 
fixed-weight  indices  are  a  measure  of 
price  change  at  the  producer  or  at  the 


intermediate  stage  of  production,  a  more 
likely  mode  of  purchase  for  physicians. 

Consumer  Price  Indices  (CPIs) 

CPIs  measure  change  in  the  prices  of 
final  goods  and  services  purchased  by 
consumers.  Like  the  PPIs,  they  are  fixed- 
weight.  Since  they  may  not  represent 
the  price  changes  faced  by  producers, 
CPIs  were  used  if  there  were  no 
appropriate  PPI  or  if  the  expenditm-e 
category  was  similar  to  expenditure  of 
retail  consiuners  in  general. 

Average  Hourly  Earnings  (AHEs) 

AHEs  are  available  for  production  and 
nonsupervisory  workers  for  specific 
industries  as  well  as  for  the  nonfarm 
business  economy.  They  are  calculated 
by  dividing  gross  payrolls  for  wages/ 
salaries  by  total  hours.  The  series 
reflects  shifts  in  employment  mix  and, 
thus,  is  representative  of  actual  changes 
in  hourly  earnings  for  industries  or  for 
the  nonfarm  business  economy. 

ECIs  for  Wages/Salaries 

These  ECIs  measure  the  rate  of  change 
in  employee  wage  rates  per  hour 
worked.  These  fixed-weight  indices  are 
not  affected  by  shifts  in  industry  or 
occupation  employment  levels  and 
measure  oidy  the  pure  rate  of  change  in 
wages. 

ECIs  for  Employee  Benefits 

These  ECIs  measure  the  rate  of  change 
in  employer  costs  of  employee  benefits, 
such  as  the  employer's  share  of  Social 
Seciirity  taxes,  pension  and  other 
retirement  plans,  insurance  benefits 
(life,  health,  disability,  and  accident), 
and  paid  leave.  Like  ECIs  for  wages/ 
salaries,  the  ECIs  for  employee  benefits 
are  not  affected  by  changes  in  industry 
output  or  occupational  shifts. 

When  choosing  wage  and  price 
proxies  for  each  expense  category,  we 
evaluate  the  strengths  and  weaknesses 
of  each  proxy  variable  using  four 
criteria.  The  first  criterion  is  relevance. 
The  price  variable  should  appropriately 
represent  price  changes  for  specific 
goods  or  services  within  the  expense 
category.  Relevance  may  encompass 
judgments  about  relative  efficiency  of 
the  market  generating  the  price  and 
wage  increases. 

The  second  criterion  is  reliability  or 
low  sampling  variability.  If  the  proxy 
wage-price  variable  has  a  high  sampling 
variability  or  inexplicable  erratic 
patterns  over  time,  its  value  is  greatly 
diminished,  since  it  is  imlikely  to 
accurately  reflect  price  changes  in  its 
associated  expenditure  category.  Low 
sampling  variability  can  conflict  with 
relevance,  since  the  more  specifically  a 
price  variable  is  defined  in  terms  of 
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service,  commodity,  or  geographic  area, 
the  higher  the  possibility  of  sampling 
variability.  The  length  of  time  the  time- 
series  data  have  been  published  is  also 
important,  A  well-established  time 
series  is  needed  to  assess  the 
reasonableness  of  the  series  and  to 
provide  a  solid  base  from  which  to 
forecast  future  price  changes  in  the 
series.  We  need  to  forecast  the  MEI  to 
make  Federal  budget  and  Trustees 
Report  estimates. 

The  third  criterion  is  timeliness  of 
actual  published  data.  For  this  reason, 
we  prefer  monthly  and  quarterly  data  to 
aimual  data. 

The  fourth  criterion  is  public 
availability.  We  prefer  to  use  data 
sources  that  are  publicly  available  for 
our  indices  so  that  the  public  may  track 
each  of  the  individual  components  in 
the  MEI. 

The  BLS  price  proxy  categories 
previously  described  meet  the  criteria  of 
relevance,  reliability  and  timeliness, 
and  public  availability.  Below  we 
discuss  the  price-wage  proxies  for  the 
rebased  and  revised  MEI  (shown  in 
Table  1). 

(a)  Expense  Categories  in  the  MEI 

Physician  Time 

In  the  proposed  revised  and  rebased 
MEI,  we  are  using  the  AHE  for  the 
private  nonfeirm  economy  as  the  proxy 
for  the  physician  wages/salaries 
component;  this  is  the  same  price 
measure  used  in  the  1996-based  MEI.  In 
our  judgment,  this  proxy  still  most 
closely  comports  with  Congressional 
intent  as  expressed  in  the  Senate 
Finance  Committee's  1972  report  (S. 
Rept.  No.  92-1230  at  191  (1972)).  AHEs 
change  in  accordance  with  changes  in 
the  type  and  mix  of  workers. 

As  we  discussed  extensively  in  the 
November  2,  1998  final  rule  (63  FR 
58848)  and  again  in  the  December  31, 
2002  final  rule  (67  FR  80019),  we 
believe  that  the  current  price  proxy  for 
physicians'  earnings — AhE  in  the 
nonfarm  business  economy — is  the  most 
appropriate  proxy  to  use  in  the  MEI. 
The  AHE  for  the  nonfarm  business 
economy  reflects  the  impacts  of  supply, 
demand,  and  economy- wide 
productivity  for  the  average  worker  in 
the  economy.  Using  this  measure  as  the 
proxy  for  physicians'  earnings  captures 
the  parity  in  the  rate  of  change  in  wages 
for  the  average  worker  and  for 
physicians.  In  addition,  use  of  this 
proxy  is  consistent  with  the  original 
legislative  intent  that  the  change  in  the 
physicians'  earnings  portion  of  the  MEI 
parallel  the  change  in  general  earnings 
for  the  economy.  Since  earnings  are 
expressed  per  hour,  a  constant  quantity 


of  labor  input  per  imit  of  time  is 
reflected.  "The  use  of  the  AHE  data  is 
also  consistent  with  our  using  the  BLS 
economy-wide  multifactor  productivity' 
measiu-es  since  economy-wide  wage 
increases  reflect  economy-wide 
productivity  increases. 

Using  the  ECI  for  professional  and 
technical  workers  or  other  occupational- 
specific  wage  proxies  has  a  major 
shortcoming;  in  many  instances, 
occupations  such  as  engineering, 
computer  science,  and  nursing  have 
unique  characteristics  that  are  not 
representative  of  the  overall  economy  or 
the  physician  market.  Specifically,  wage 
changes  for  such  occupations  can  be 
influenced  by  excess  supply  or  demand 
for  these  types  of  workers.  We  believe 
it  would  not  be  appropriate  to  proxy  the 
physician  earnings  portion  of  the  MEI 
with  a  wage  proxy  that  reflects  these 
other  occupation's  unique 
characteristics. 

The  current  MEI  uses  the  ECI  for 
fringe  benefits  for  total  private  industry 
as  the  price  proxy  for  physician  fringe 
benefits.  We  are  proposing  to  use  the 
same  proxy  for  the  2000-based  MEI. 
This  means  that  both  the  wage  and 
fringe  benefit  proxies  for  physician 
earnings  are  derived  friim  the  nonfarm 
private  sector  and  are  computed  on  a 
per-hour  basis. 

Nonphysician  Employee  Compensation 

As  in  the  1996-based  MEI.  we  are 
proposing  to  use  Current  Population 
Survey  data  on  earnings  and 
employment  by  occupation  to  develop 
labor  cost  shares  for  the  nonphysician 
occupational  groups  shown  in  Table  6. 
BLS  maintains  an  ECI  for  each 
occupational  group,  and  we  propose  to 
use  these  ECIs  as  price  proxies  for 
nonphysician  employee  wages  in  the 
same  maimer  they  are  used  in  the 
current  MEI. 

The  skill  mix  shift  in  employees  of 
physician  offices  in  the  last  few  years 
has  been  towards  managerial 
occupations.  While  these  skill  mix  shifts 
are  captiired  in  the  expenditure  weights, 
they  are  appropriately  held  constant  in 
a  Laspeyres  price  index  such  as  the  MEI. 
Skill  mix  shifts,  which  may  reflect  the 
changing  intensity  of  services  provided 
in  physicians'  offices,  are  accounted  for 
in  the  payment  system  outside  of  the 
MEI. 

The  current  MEI  uses  the  ECI  for 
fringe  benefits  for  white  collar 
employees  in  the  private  sector  as  a 
proxy  for  nonphysician  benefits.  Since 
most  nonphysician  employees  in 
physicians'  offices  are  white-collar 
employees,  we  are  again  proposing  to 
use  the  ECI  for  benefits  for  white  collar 


employees  in  the  proposed  rebased  and 
revised  MEI. 

OfBce  Expense 

Office  expenses  include  rent  or 
mortgage  for  office  space,  furnishings, 
insurance,  utilities,  and  telephone.  We 
are  proposing  the  continued  use  of  the 
CPI-U  for  housing  because  it  is  a 
comprehensive  measure  of  the  cost  of 
housing,  including  rent,  owner's 
equivalent  rent,  and  the  types  of  goods 
and  services  associated  with  miming  an 
office.  This  proxy  covers  about  80 
percent  of  the  population. 

Pharmaceuticals  and  Medical  Materials 
and  Supplies 

This  cost  category  includes  drugs, 
outside  laboratory  work,  x-ray  films, 
and  other  related  services.  There  is  not 
one  price  proxy  that  includes  this 
complete  mix  of  materials  and  supplies. 
In  the  absence  of  one  index,  we  are 
proposing  to  separately  account  for 
pharmaceuticals  and  medical  materials 
and  supplies  in  the  2000-based  MEI. 

•  Medical  Materials  and  Supplies 
We  equally  weighted  two  proxies 

together  (the  PPI  Surgical  Appliances 
and  Supplies  and  the  CPI-U  for  Medical 
Equipment  and  Supplies)  since  one 
proxy  does  not  accurately  measure  the 
price  change  associated  with  these  types 
of  products  used  nor  the  mode  of 
purchase  used  in  physicians'  offices. 
While  both  indexes  include  such  items 
as  bandages,  dressings,  catheters,  I.V. 
equipment,  syringes,  and  other  general 
disposable  medical  supplies  and 
nonprescription  equipment,  the  indexes 
reflect  significant  differences  in  the 
mode  of  purchase.  The  PPI  measures 
actual  transaction  prices  at  the 
wholesale  level,  the  mode  most  likely 
used  by  physicians,  while  the  CPI 
measures  prices  at  the  retail  level  or  the 
final  stage  of  production.  The  price 
movements  in  these  two  indexes  can  be 
different  and  we  believe  that  it  is 
appropriate  to  combine  these  indexes 
into  one  proxy  since  physicians  likely     - 
use  both  purchasing  methods  when 
obtaining  medical  supplies. 

•  Pharmaceuticals 

The  PPI  for  ethical  prescription  drugs 
is  used  to  proxy  pharmaceutical  prices 
in  other  CMS  market  baskets  and 
reflects  the  price  change  associated  with 
the  average  mix  of  pharmaceuticals 
purchased  economy-wide.  We  propose 
to  use  the  PPI  for  ethical  prescription 
drugs,  rather  than  the  CPI  for 
prescription  drugs,  because  physicians 
generally  purchase  drugs  directly  from  a 
wholesaler.  The  PPIs  that  we  use 
measure  price  changes  at  the  final  stage 
of  production. 
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substantial  time  lag  and,  therefore,  the 
data  currently  incorporated  into  the  MEI 
are  much  more  timely.  We  believe  that, 
given  the  limited  data  available  on 
professional  liability  premiums,  this 
methodology  adequately  reflects  the 
price  trends  facing  physicians. 

Medical  Equipment 

Medical  equipment  includes 
depreciation,  leases,  and  rent  on 
medical  equipment.  We  propose  to  use 
the  PPI  for  medical  instruments  and 
equipment  as  the  price  proxy  for  this 
category,  consistent  with  the  price 
proxy  used  in  the  1996-based  MEI  and 
other  CMS  input  price  indexes. 

Other  Professional  Expenses 

This  category  includes  the  residual 
subcategory  of  other  professional 
expenses  such  as  accounting  services, 
legal  services,  office  management 
services,  continuing  education, 
professional  association  memberships, 
journals,  professional  car  expenses,  and 
other  professional  expenses.  In  the 
absence  of  one  price  proxy  or  even  a 
group  of  price  proxies  that  might  reflect 
this  heterogeneous  mix  of  goods  and 
services,  we  use  the  CPI-U  for  all  items, 
less  food  and  energy,  consistent  with 
the  price  proxy  used  in  the  1996-based 
MEI.  We  also  propose  to  condense  the 
structure  used  in  the  previous  1996- 
based  MEI  because  we  lack  the  data  to 
develop  a  representative  weight  for 
transportation,  as  discussed  above.  This 
change  would  result  in  only  a  negligible 
effect  on  the  overall  MEI  over  the  past 
8  years;  the  average  increase  differs  by 
less  than  a  tenth  of  a  percentage  point 
over  that  time. 

(b)  Productivity  Adjustment  to  the  MEI 

In  the  December  2002  final  rule,  we 
indicated  that  we  were  changing  the 
methodology  for  adjusting  for 
productivity  in  the  MEI.  The  MEI  used 
for  the  2003  physician  payment  update 
reflected  changes  in  the  10-year  moving 
average  of  private  nonfarm  business 
(economy-wide)  multifactor 
productivity  applied  to  the  entire  index; 
we  had  previously  used  economy-wide 
private  nonfarm  business  labor 
productivity  applied  to  the  labor 
portions  of  the  index.  We  will  continue 
to  use  the  method  of  adjusting  for 


multifactor  productivity  applied  to  the 
entire  index  in  the  proposed  rebased 
and  revised  MEI. 

As  described  in  the  December  31, 
2002  final  rule,  we  used  multifactor 
productivity  because:  (1)  it  is 
theoretically  more  appropriate  to 
explicitly  reflect  the  productivity  gains 
associated  with  all  inputs  (both  labor 
and  nonlabor);  (2)  the  recent  growth  rate 
in  economy-wide  multifactor 
productivity  appears  to  be  more 
consistent  with  the  current  market 
conditions  facing  physicians;  and  (3)  the 
MEI  still  uses  economy-wide  wage 
changes  as  a  proxy  for  physician  wage 
changes.  We  believe  that  using  a  10-year 
moving  average  change  in  economy- 
wide  multifactor  productivity  produces 
a  stable  and  predictable  adjustment  and 
is  consistent  with  the  moving-average 
methodology  used  in  the  ciurent  1996- 
based  MEI.  The  adjustment  will  be 
based  on  the  latest  available  actual 
historical  economy-wide  multifactor 
productivity  data,  as  measured  by  BLS. 

5.  Results  of  Rebasing 

Updating  the  MEI  from  a  1996  base 
year  to  a  2000  base  year  resulted  in 
small  changes  in  expense  category 
weights.  Physicians'  earnings  dropped 
slightly,  from  54.5  percent  of  the  index 
in  1996  to  52.5  percent  in  2000.  The 
expense  shares  for  non-physician 
employee  compensation,  office 
expenses,  professional  liability 
insiu-ance,  and  medical  equipment  all 
rose  slightly,  while  expense  shares  for 
medical  materials  and  supplies  and  all 
other  expenses  declined. 

The  rebased  and  revised  MEI  is 
similar  in  structure  to  the  current  MEI. 
Except  for  two-tenths  of  a  percentage 
point  difference  in  2000,  the  annual 
percent  change  in  the  rebased  and 
revised  MEI  was  within  one-tenth  of  a 
percentage  point  of  the  percent  change 
in  the  1996-based  MEI  each  year 
between  1996  and  2003.  Therefore,  the 
revision  and  rebasing  proposed  in  this 
rule,  while  making  the  expense  shares 
more  timely,  has  little  impact  on  the 
percent  changes  in  the  MEI  as  a  whole. 
Table  7  below  shows  the  average 
calendar-yecir  percent  change  from  1996 
to  2003  for  both  the  1996-  and  2000- 
based  MEIs. 


Table  7.-|-Annual  Percent  Change  in  the  Current  and  Proposed  Revised  and  Rebased  Medicare  Economic 

Index 


Update  year  (A) 


Proposed 

2000-based 

MEI 

1.7 
1.9 


Current 

1996-t}ased 

MEI 


1.8 
1.9 
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Table  7.— Annual  Percent  Change  in  the  Current  and  Proposed  Revised  and  Rebased  Medicare  Economic 

Index— Continued 


Update  year  (A) 

Proposed 

2000-based 

MEI 

Current 

1996-based 

MEI 

1998 „ 

2.4 
2.7 
2.9 
2.8 
3.3 
3.1 
2.6 

2.4 

1999  : '. 

2.6 

2000  

27 

2001 

28 

2002  .'. „ 

3.3 

2003 - 

30 

Avg  Change 

1996-2003  

26 

(A)  Update  year  based  on  historical  data  through  the  second  quarter  of  the  prior  calendar  year.  For  example,  the  2003  update  Is  based  on  his- 
torical data  through  the  second  quarter  2002. 


The  forecast  of  the  proposed  rebased 
and  revised  MEI  for  the  2004  Physician 
Fee  Schedule  is  an  increase  of  2.5 
percent,  nearly  identical  to  the 


forecasted  increase  using  the  previous 
1996-based  MEI.  In  the  final  rule  we 
will  incorporate  historical  data  through 
the  second  quarter  of  2003;  therefore, 


the  current  estimated  increase  of  2.5 
percent  for  2004  may  differ  in  the  final 
rule. 
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Tablt  8. -Forecasted  Annual  Percent  Change  in  the  Current 
and  Proposed  Revised  and  Rebased  Medicare  Bconomic  Index, 


20  04 


Tabl<i  9. -Forecasted  Annual  Percent  Change  in  the  Proposed  Revised 


'"^>. 


2004 


Proposed  2 OOP -Based  MEI 


2.  5 


1996-Based  MEI 


2.4 


and  Rebased  Medicare  Bconomic  Index,  2004-All  Categories^ 


Cos :  Categories  and  Price  Measures 


dedicate  Economic  Index  Total,  productivity  adjusted 


Productivity:  10-year  moving  average  of 

Multifactor  productivity,  private  nonfarm  business  sector 


Medicarje  Economic  Index  Total,  without  productivity  adjustment 


1 .  Physician's  Own  Time^ 


Wages  and  Salaries:  Average  Hourly  Earnings,  private 
Nonfarm 


Fringe  Benefits:  Employment  Cost  Index, 
benefits,  private  nonfarm 


2.  Physician's  Practice  Expense^ 


a.     Nonphysician  Employee  Compensation 


1 .  Wages  and  Salaries:  Employment 

Cost  Index,  wages  and  salaries,  weighted  by 
occupation 


2000 
Weights^ 


n/a 


Forecasted 

2004 

Percent 

Changes 


2.5 


n/a 


100.0 


52.466 


42.730 


9.735 


47.534 


18.654 


13.809 


0.9 


3.4 


3.5 
3.2 


5.3 


3.2 


3.4 


2.8 
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2.             Fringe  Benefits:  Employment  Cost 
Index,  fringe  benefits,  white  collar 

4.845 

5.0 

b.     Office  Expense:  Consumer  Price  Index  (CPI-U),  housing 

12.209 

2.5 

c.      Drugs  and  Medical 
Materials  and  Supplies 

4.320 

3.4 

1.          Medical  Materials  and  Supplies:  Producer  Price 
Index,  surgical  appliances  and 
supplies/Consumer  Price  Index  (CPI-U),  medical 
equipment  and  supplies  (equally  weighted) 

2.011 

1.3 

i                       2.          Pharmaceuticals:  Producer  Price  Index,  ethical 

prescription  drugs 

2.308 

4.9 

d.     Professional  Liability  Insurance: 

Professional  liability  insurance  premiums^ 

3.865 

6.6 

e.    Medical  Equipment:  Producer  Price  Index  ,  medical 
instruments  and  equipment 

2.055 

1.9 

f.     Other  Professional  Expense:  Consumer  Price  Index  (CPI-U) 
all  items  less  food  and  energy 

6.433 

2.0 

Notes: 

1                       TheratesOf  historical  change  are  forecast  for  the  12-month  period  ending 

June  30,  2003.  The  forecasts  are  based  upon  the  latest  available  Bureau  of  Labor 
Statistics  data  as  of  March  2003. 

2                      The  weights  shown  for  the  MEI  components  are  the  2000  base-year  weights,  which 
may  not  sum  to  subtotals  or  totals  because  of  rounding.  The  MEMs  a  fixed-weight, 
Laspeyres-type  input  price  index  whose  category  weights  indicate  the  distribution  of 
expenditures  among  the  inputs  to  physicians'  services  for  calendar  year  2000.  To 
determine  the  MEI  level  for  a  given  year,  the  price  proxy  level  for  each  component  is 
multiplied  by  its  2000  weight.  The  sum  of  these  products  (weights  multiplied  by  the 
price  index  levels)  over  all  cost  categories  yields  the  composite  MEI  level  for  a  given 
year.  The  annual  percent  change  in  the  MEI  levels  is  an  esdmate  of  price  change  over 
time  for  a  fixed  martlet  basket  of  inputs  to  physicians'  services. 

3               ,        The  measures  of  productivity,  average  houriy  earnings.  Employment  Cost  Indexes,  as 
well  as  the  various  Producer  and  Consumer  Price  Indexes  can  be  found  on  the  Bureau 
of  Labor  Statistics  webs\\e-http://stats.bls.gov. 

4                      Derived  from  a  CMS  survey  of  several  major  commercial  insurers 

n/a                    Productivity  is  factored  into  the  MEI  compensation  categories  as  an  adjustment  to  the 
price  variables;  therefore,  no  explicit  weight  exists  for  productivity  in  the  MEI. 
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6.  AdjustaK  nts  to  RVUs  To  Match  the 
New  MEI  Weights 

descri  jed 


As 
we  are  proposing 
establish 


in  the  previous  section, 
to  rebase  the  MEI  and 
n^w  weights  for  physician 


work,  practice  expense  and  malpractice. 
Based  on  2002  Medicare  utilization 
data,  we  compared  the  proportion  of 
total  RVUs  attributable  to  physician 
work,  practice  expense  and  malpractice 
to  the  new  MEI  weights.  We  show  the 

Table  10 


proportion  of  total  RVUs  attributable  to 
work,  practice  expense  and  malpractice 
and  their  respective  proposed  new  MEI 
weights  across  all  physicians'  services 
in  the  following  table: 


Proposed 

MEI 

weight 


2002 
RVUs 


Physician  Woh< 

Practice 

Malpractice 


Expanse 


52.466% 

43.669% 

3.865% 


52.649% 

44.175% 

3.176% 


The  MEI 
and  practic< 
proportion 
attributable 
malpractice 
higher  than 
2002  RVUs. 
Medicare 
1996  MEI 


servi ;es 


occur  over 
mix  of 
other  factor^) 
We  believ  3 
the  RVUs  to 
weights.  By 
malpractice 
physician 
Medicare's 
each 


'  weights  for  physician  work 
expense  are  lower  than  the 
f  2002  aggregate  RVUS 
to  these  categories.  The 
weight  withiii  the  MEI  is 
its  share  of  total  aggregate 
(The  2002  shares  from  the 
ization  do  not  match  the 
w  eights  because  deviations 
tjme  based  on  changes  in  the 
billed  by  physicians  and 


util 


compo:  lent 


requ  ires 


e;: 

moe 

expenc  itures 


ti  ality. 
w  )rk. 


expenses 
the  Act 
decreases  m 
amount  of 
differ  by 
what 

the  absence 
threshold  is 
the-board 
budget  neu 
adjust  the 
malpractice 
weights,  we 
ensure  that  t|ie ; 
increase  or 
expenditiuei  i 
To  meet  the 
and  ensure 
match  the 
we  considered 
considered 
the  physicia^ 
only  the 
malpractice 
categories  o^ 
first  option 
community, 
interest  in 
physician 
could  only 
section  1848 
reduced  the 


there  is  merit  in  adjusting 
match  the  revised  MEI 
jiving  more  weight  to 
and  less  weight  to 

and  practice  expenses, 
{  ayments  will  better  reflect 
of  physician  practice 
Section  1848(c)(2)(B)(ii)(II)  of 
that  increases  or 
RVUs  may  not  cause  the 
penditures  for  the  year  to 
than  $20  million  from 
would  have  been  in 
)f  these  changes.  If  this 
exceeded,  we  make  across- 
ac  iustments  to  preserve 
Therefore,  if  we 
,  practice  expense  and 
IVVs  to  match  the  new  MEI 
ue  required  by  statute  to 
adjustments  do  not 
decrease  Medicare 
by  more  than  $20  million, 
■equirements  of  the  statute 
aggregate  pools  of  RVUs 
posed  new  MEI  weights, 
two  options.  We 
leaking  no  adjustments  to 
work  RVUs  and  adjusting 
ice  expense  and 
?VUs  or  adjusting  all  3 
RVUs.  We  considered  the 
t  ecause  the  medical 
in  the  past,  has  expressed 
iding  adjustments  to 
RVUs.  However,  we 
the  requirements  of 
c)(2){B)(ii)(II)ifwe 
)hysician  fee  schedule 


tiat 


piD 


pra(  :t 


a\oic 
W(  )rk 
n  leet  i 


conversion  factor  by  an  additional  0.3 
percentage  points  in  addition  to  the 
-4.2  percent  reduction  we  are  already 
forecasting.  We  believe  a  small 
reduction  to  the  physician  work  RVUs 
is  preferable  to  a  reducing  the 
conversion  factor  by  an  additional  0.3 
percent.  For  this  reason,  we  are 
proposing  to  reduce  the  physician  work 
RVUs  by  0.35  percent  (0.9965)  and  the 
practice  expense  RVUs  by  1.15  percent 
(0.9885)  and  increase  the  malpractice 
RVUs  by  21.7  percent  (1.217)  to  match 
the  rebased  MEI  weights.  The  effects  of 
these  adjustments  to  the  RVUs  are 
included  in  the  RVUs  shown  in 
Addendum  B  of  this  proposed  rule  and, 
as  explained  previously,  would  not 
require  a  compensating  adjustment  to 
the  conversion  factor. 

B.  Definition  of  Diabetes  for  Diabetes 
Self-Management  Training 

Section  4105(a)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  (Pub.  L.  105- 
33,  enacted  on  August  5,  1997)^  provides 
coverage  for  outpatient  diabetes  self- 
management  training  in  outpatient 
settings  without  limiting  this  coverage 
to  hospital  outpatient  departments.  The 
BBA  provided  that  the  services  would 
be  provided  "to  an  individual  with 
diabetes."  In  the  December  29,  2000, 
final  rule  entitled,  "Expanded  Coverage 
for  Outpatient  Diabetes  Self- 
Management  Training  and  Diabetes 
Outcome  Measurements",  (65  FR  83129) 
we  established  criteria  to  define  "an 
individual  with  diabetes."  At  that  time, 
we  did  not  have  a  definition  of  diabetes 
that  had  been  widely  accepted. 
Therefore,  we  established  a  set  of 
medical  conditions  to  determine  who 
should  receive  the  service. 

In  §  410.141(d),  we  stated  that  any 
beneficiary  who  has  one  or  more  of  the 
following  medical  conditions  occurring 
within  the  12-month  period  before  the 
physician's  order  for  the  training  would 
be  eligible  for  Medicare  coverage  for 
training  from  an  approved  entity: 


•  New  onset  diabetes. 

•  Inadequate  glycemic  control  as 
evidenced  by  a  glycosylated  hemoglobin 
(HbAlC)  level  of  8.5  percent  or  more  on 
two  consecutive  HbAlG  determinations 
3  or  more  months  apart  in  the  year 
before  the  beneficiary  begins  receiving 
training. 

•  A  change  in  treatment  regimen  from 
no  diabetes  medications  to  any  diabetes 
medication,  or  from  oral  diabetes 
medication  to  insulin. 

•  High  risk  for  complications  based 
on  inadequate  glycemic  control 
(dociunented  acute  episodes  of  severe 
hyperglycemia  or  acute  severe 
hyperglycemia  occurring  in  the  past 
year  during  which  the  beneficiary 
needed  emergency  room  visits  or 
hospitalization). 

•  High  risk  based  on  at  least  one  of 
the  following  documented 
complications: 

— Lack  of  feeling  in  the  foot  or  other  foot 

complications  such  as  foot  ulcers, 

deformities,  or  amputation; 
— Pre-proliferative  or  proliferative 

retinopathy  or  prior  laser  treatment  of 

the  eye;  and 
— Kidney  complications  related  to 

diabetes,  when  manifested  by 

albuminuria,  without  other  cause,  or 

elevated  creatinine. 

These  requirements  have  been  shown 
to  be  burdensome  to  the  public  and  to 
Medicare  contractors.  Therefore,  we  are 
proposing  that  the  requirements  be 
streamlined  to  use  the  definition  of 
diabetes  that  was  established  in  a  later 
regulation  at  §  410.130  and  is  used  to 
determine  beneficiary  eligibility  for 
Medical  Nutrition  Therapy  when  the 
beneficiary  has  a  diagnosis  of  diabetes. 
The  definition  is: 

Diabetes  means  diabetes  mellitus 
consisting  of  two  types.  Type  1  is  an 
autoimmime  disease  that  destroys  the 
beta  cells  of  the  pancreas,  leading  to 
insulin  deficiency.  Type  2  is  familial 
hyperglycemia  that  occurs  primarily  in 
adults  but  can  also  occur  in  children 


Federal  Register/Vol.  68,  No.  158/Friday,  August  15,  2003/Proposed  Rules 


49059 


and  adolescents.  It  is  caused  by  an 
insulin  resistance  whose  etiology  is 
multiple  and  not  totally  understood. 
Gestational  diabetes  is  any  degree  of 
glucose  intolerance  with  onset  or  first 
recognition  during  pregnancy.  The 
diagnostic  criterion  for  a  diagnosis  of 
diabetes  for  a  fasting  glucose  intolerance 
test  is  greater  than  or  equal  to 
126  mg/dL. 

C.  Outpatient  Therapy  Senrices 
Performed  "Incident  To"  Physicians' 
Services — Discussion  Only 

In  almost  all  settings,  our  policy 
provides  that  outpatient  therapy 
services  can  be  delivered  only  by 
physical  therapists,  occupational 
therapists,  physical  therapy  assistants, 
occupational  therapy  assistants,  and 
speech  and  language  pathologists  as 
defined  by  our  regulations  at  §  484.4. 
While  there  are  currently  no  national 
standards  for  qualifications  of 
individuals  providing  outpatient 
therapy  services  incident  to  physicians' 
services,  we  believe  that  standards 
similar  to  those  in  §  484.4  are 
appropriate.  Section  1862(a)(20)  of  the 
Act  requires  that  any  therapy  services 
furnished  incident  to  a  physician's 
professional  services  must  meet  the 
standards  and  conditions  that  would 
apply  to  such  therapy  services  if  they 
were  furnished  by  a  therapist,  with  the 
exception  of  the  licensing  requirement. 

The  OIG  conducted  a  study  in  March 
of  1994  (OEI-02-09-0a590)  which 
revealed  that  78  percent  of  "incident  to" 
physical  therapy  services  did  represent 
therapy  services  covered  imder 
Medicare  (that  is,  reasonable  and 
necessary  as  defined  in  section 
1862(a)(1)(A)  of  the  Act).  The  study  also 
questioned  the  training  of  staff 
providing  these  services.  Also,  in  2002 
we  contracted  for  a  report  on  the 
utilization  of  therapy  services.  The  text 
of  that  report  is  available  at 
www.cms.hhs.gov/medlearn/therapy 
under  Research  Tools  for  Specific 
Therapy  Topics,  DynCorp  Report — 
Outpatient  "Therapy  Utilization 
September  2002.  The  study  foimd  that 
25  percent  of  the  beneficiaries  in  2000 
were  treated  in  the  offices  of  physicians 
and  nonphysician  practitioners.  There  is 
ciuxently  no  process  to  ensure  the 
quality  of  the  services  provided  in  those 
settings. 

The  pending  implementation  of 
financial  limitations  on  outpatient 
therapy  services  emphasizes  the  need  to 
define  the  qualifications  of  those 
providing  therapy  services.  The  limited 
therapy  services  covered  by  Medicare 
must  be  provided  by  people  who  meet 
qualifications  needed  to  render  skilled 
services. 


In  order  to  conform  to  section 
1862(a)(20)  of  the  Act,  we  are 
considering  adopting  the  existing 
qualification  and  training  standards 
(with  the  exception  of  licensure)  in 
§484.4  for  individuals  providing 
therapy  services  independently  and 
incident  to  physicians'  services.  We  are 
not  proposing  a  change  at  this  time,  but 
are  interested  in  receiving  comments 
from  the  public,  particularly  physicians 
and  staff  who  would  be  affected,  on 
adoption  of  the  existing  standards  in 
§  484.4,  to  services  of  independent 
therapists  and  "incident  to"  services  as 
well  as  alternatives  that  we  might  use  to 
ensure  that  qualified  staff  are  providing 
"incident  to"  therapy  services.  These 
conmients  would  assist  us  in  the 
development  of  any  future  proposal 
concerning  this  issue. 

D.  Status  of  Anesthesia  Work  and  Five- 
Year  Review 

In  the  December  2002  final  rule,  we 
modestly  increased  the  work  of 
anesthesia  services.  These  changes  were 
based  on  the  analysis  submitted  by  the 
RUC  of  its  review  of  the  work  of  19 
high-volume  anesthesia  codes.  The  RUC 
had  provided  us  with  its  analysis  but 
did  not  furnish  us  with  a  definitive 
recommendation.  The  increase  in 
anesthesia  work  resulted  in  an  increase 
in  the  national  anesthesia  conversion 
factor.  (We  increased  the  physician 
work  component  of  the  anesthesia 
conversion  factor  by  2.10  percent  to 
reflect  a  9.13  percent  increase  in 
anesthesia  work  applied  to  23  percent  of 
anesthesia  allowed  charges  represented 
by  the  19  codes.  We  applied  a  1.6 
percent  increase  to  the  anesthesia  CF.) 

The  American  Society  of 
Anesthesiologists  expressed  concerns 
about  the  completeness  of  the  review  of 
anesthesia  under  the  five-year  review, 
and,  in  February  2003,  we  asked  the 
RUC  to  continue  its  review  of  anesthesia 
work  values;  we  expected  to  develop  a 
final  recommendation  for  a  change  in 
the  anesthesia  CF  involving  all 
anesthesia  codes.  We  asked  that  the 
RUC  complete  this  analysis  in  2003.  The 
RUC  is  considering  our  request  and  will 
respond  to  us  about  what  action  they 
plan  to  take  on  this  issue. 

E.  Payment  Policies  for  Anesthesia 
Services 

Currently  there  are  different  payment 
policies  for  teaching  anesthesiologists 
and  teaching  certified  registered  nurse 
anesthetists  (CRNAs).  We  are  seeking 
comments  on  the  appropriateness  of 
applying  the  CRNA  teaching/resident 
policy  to  teaching  anesthesiologists. 


F.  Technical  Correction 

CPT  Code  96155  (Health  and  behavior 
intervention,  each  15  minutes,  face-to- 
face;  family  (without  the  patient 
present)). 

This  code  describes  a  visit  with  a 
patient's  family  without  the  patient 
being  present  and  was  first  included  in 
the  November  1,  2001  final  rule.  It  was 
incorrectly  listed  as  an  active  code  for 
which  payment  could  be  made  under 
the  physician  fee  schedule.  Our 
longstanding  payment  policy  is  that  we 
do  not  pay  for  visits  with  family  where 
the  patieut  is  not  present.  Payment  for 
such  visits  is  included  in  the  pre-  and 
post-service  work  of  a  visit  where  the 
patient  is  present.  Consistent  with  this 
policy,  this  code  is  non-payable  under 
the  physician  fee  schedule. 

IV.  Collection  of  Information 
Requirements 

This  document  does  not  impose 
information  collection  and 
recordkeeping  requirements. 
Consequently,  it  need  not  be  reviewed 
by  the  Office  of  Management  and 
Budget  luider  the  authority  of  the 
Paperwork  Reduction  Act  of  1995. 

V.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  dociunents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  "DATES"  section 
of  this  preamble,  and,  if  we  proceed 
with  a  subsequent  document,  we  will 
respond  to  the  major  comments  in  the  - 
preamble  to  that  document. 

VI.  Regulatory  Impact  Analysis 

We  have  examined  the  impact  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibihty  Act  (RFA)  (September  16, 
1980  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104^),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  must  be  prepared  for  proposed 
rules  with  economically  significant 
effects  (that  is,  a  proposed  rule  that 
would  have  an  annual  effect  on  the 
economy  of  $100  million  or  more  in  any 
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1  year,  or  wo  uld  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy ,  productivity,  competition, 
jobs,  the  env  ronment,  public  health  or 
safety,  or  Sta  :e,  local,  or  tribal 
governments  or  communities).  We  have 
simulated  thi  >  effect  of  the  proposed 
changes  to  ti  e  practice  expense  RVUs 
described  eai  lier.  The  net  effect  of  the 
changes  we  a  re  proposing  will  not 
materially  in  ;rease  or  decrease 
Mediccue  exj  enditm-es  for  physicians' 
services  beca  use  the  statute  requires  that 
changes  to  R'  i^s  cannot  increase  or 
decrease  exp^  mditures  more  than  $20 
million.  Sine  i  increases  in  payments 
resulting  fror  i  RVU  changes  must  be 
offset  by  deci  eases  in  payments  for 
other  service! ;,  the  proposed  practice 
expense  char  ges  will  result  in  a 
redistributioi  of  payments  among 
physician  specialties.  The  RVU  changes 
in  this  propo  ;ed  rule  have  an  estimated 
aggregate  red  stributive  effect  of 
approximated  $190  million  dollars. 
(Tables  11  and  12  which  appear  later  in 
this  section  n  (fleet  the  estimated 
specialty  imp  acts.)  Therefore,  we  are 
considering  t  lis  proposed  rule  to  be  a 
major  rule  be  :ause  it  is  economically 
significant,  and,  thus,  we  have  prepared 
a  regulatory  inpact' analysis. 

The  RFA  re  quires  that  we  analyze 
regulatory  op  ions  for  small  businesses 
and  other  ent  ties.  We  prepare  a 
Regulatory  Fl  Bxibility  Analysis  unless 
we  certify  tha  I  a  rule  would  not  have  a 
significant  ec  anomic  impact  on  a 
substantial  ni  imber  of  small  entities. 
The  analysis  nust  include  a  justification 
concerning  tl;  e  reason  action  is  being 
taken,  the  kir  ds  and  niunber  of  small 
entities  the  n.  le  affects,  and  an 
explanation  o  f  any  meaningful  options 
that  achieve  t  le  objectives  and  less 
significant  ad  i/erse  economic  impact  on 
the  small  enti  ties. 

Section  IIC  2(b)  of  the  Act  requires  us 
to  prepare  a  r  fgulatory  impact  analysis 
for  any  propo  >ed  rule  that  may  have  a 
significant  im  pact  on  the  operations  of 
a  substantial  i  mmber  of  small  rural 
hospitals.  Thi  s  analysis  must  conform  to 
the  provision  i  of  section  603  of  the 
RFA.  For  pur]»oses  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  a 
Metropolitan  Btatistical  Area  and  has 
fewer  than  103  beds. 

For  purpos(  s  of  the  RFA,  physicians, 
nonphysician  5,  and  suppliers  are 
considered  sn  lall  businesses  if  they 
generate  reve:  lues  of  $6  million  or  less. 
Approximate  y  95  percent  of  physicians 
(except  menta  1  health  specialists)  are 
considered  to  be  small  entities.  There 
are  about  700  000  physicians,  other 
practitioners  i  ind  medical  suppliers  that 
receive  Medic  are  payment  under  the 


physician  fee  schedule.  The  analysis 
and  discussion  provided  in  this  section 
as  well  as  elsewhere  in  this  proposed 
rule  is  intended  to  comply  with  the  RFA 
requirements. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
cmy  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
proposed  rule  would  not  impose 
unfunded  mandates  on  State,  local,  or 
tribal  governments,  or  on  the  private 
sector  of  more  than  $110  million 
dollars. 

We  have  examined  this  proposed  rule 
in  accordance  with  Executive  Order 
13132  and  have  determined  that  this 
regulation  would  not  have  any 
significant  impact  on  the  rights,  roles,  or 
responsibilities  of  State,  local,  or  tribal 
governments. 

We  have  prepared  the  following 
analysis,  which  together  with  the  rest  of 
this  preamble,  meets  all  assessment 
requirements.  It  explains  the  rationale 
for,  and  piuposes  of,  the  rule,  details  the 
costs  and  benefits  of  the  rule,  analyzes 
alternatives,  and  presents  the  measiu-es 
we  propose  to  use  to  minimize  the 
burden  on  small  entities.  As  indicated 
elsewhere  in  this  proposed  rule,  we 
propose  to  make  changes  to  the 
Medicare  Economic  Index,  refine 
resource-based  practice  based  practice 
expense  RVUs  and  make  a  variety  of 
other  minor  changes  to  our  regulations, 
payments  or  payment  policy  to  ensure 
that  oiu-  pa)rment  systems  are  updated  to 
reflect  changes  in  medical  practice  and 
the  relative  value  of  services.  We 
provide  information  for  each  of  the 
proposed  policy  changes  in  the  relevant 
sections  in  this  proposed  rule.  As 
discussed  elsewhere  in  this  proposed 
rule,  the  provisions  of  this  proposed 
rule,  if  adopted,  would  only  change 
Medicare  payment  rates  for  physician 
fee  schedule  services.  While  this  rule 
would  revise  the  definition  of  diabetes 
for  the  purposes  of  outpatient  diabetes 
self-management  training,  it  does  not 
impose  reporting,  record-keeping  and 
other  compliance  requirements.  We  are 
imaware  of  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with 
this  proposed  rule.  The  relevant 
sections  of  this  proposed  rule  contain  a 
description  of  significant  alternatives. 

A.  Resource-Based  Practice  Expense   . 
Relative  Value  Units 

Under  section  1848(c)(2)  of  the  Act, 
adjustments  to  RVUs  may  not  cause  the 
amoimt  of  expenditures  to  differ  by 
more  than  $20  million  from  the  amount 


of  expenditures  that  would  have 
resulted  without  such  adjustments.  We 
are  proposing  several  changes  that 
would  result  in  a  change  of 
expenditures  that  would  exceed  $20 
million  if  we  made  no  offsetting 
adjustments  to  either  the  conversion 
factor  or  RVUs. 

With  respect  to  practice  expense,  our 
policy  has  been  to  meet  the  budget 
neutrality  requirements  in  the  statute  by 
incorporating  a  rescaling  adjustment  in 
the  practice  expense  methodology.  That 
is,  we  estimate  the  aggregate  number  of 
practice  expense  relative  values  that 
will  be  paid  under  current  and  proposed 
policy  in  CY  2004.  We  apply  a  uniform 
adjustment  factor  to  make  the  aggregate 
number  of  proposed  practice  expense 
relative  values  equal  the  number 
estimated  that  would  be  paid  under 
current  policy. 

Table  1 1  shows  the  specialty  level 
impact  on  payment  of  changes  being 
proposed  for  CY  2004.  The  payment 
impacts  reflect  averages  for  each 
specialty  based  on  Medicare  utilization. 
The  payment  impact  for  an  individual 
physician  would  be  different  from  the 
average,  based  on  the  mix  of  services  the 
physician  provides.  The  average  change 
in  total  revenues  would  be  less  than  the 
impact  displayed  here  since  physicians 
furnish  services  to  both  Medicare  and 
non-Medicare  patients  and  specialties 
may  receive  substantial  Medicare 
revenues  for  services  that  are  not  paid 
under  the  physician  fee  schedule.  For 
instance,  independent  laboratories 
receive  more  than  80  percent  of  their 
Medicare  revenues  fi-om  clinical 
laboratory  services  that  are  not  paid 
under  the  physician  fee  schedules.  The 
table  shows  only  the  payment  impact  on 
physician  fee  schedule  services. 

We  modeled  the  impact  of  four 
changes  to  the  practice  expense 
methodology  and  illustrated  the  effect 
in  table  11  below.  The  column  labeled 
"Utilization  Data"  shows  the  effect  of 
updating  the  practice  expense 
methodology  to  add  2002  utilization 
data  for  codes  that  did  not  exist  in  the 
1997-2000  period.  In  general,  updating 
the  methodology  with  the  latest 
utilization  data  will  have  the  largest 
impact  on  payment  for  a  new  service 
where  a  code  was  established  in  2002. 
In  some  cases,  the  practice  expense  RVU 
will  increase  (for  example,  64561 — 
Implant  Neuroelectrodes  and  52001, 
Cystoscopy  Removal  of  Clots).  In  other 
cases,  they  will  go  down  (96567 — 
photodynamic  treatment  skin  and 
G0249 — Providing  test  materials  and 
equipment  for  home  INR  Monitoring, 
77418 — Radiation  Treatment  Delivery — 
Intensity  Modulated  Radiation).  For 
most  specialties,  new  codes  represent  a 
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small  proportion  of  the  specialties' 
revenues  and  updating  the  practice 
expense  RVUs  with  utilization  will  have 
little  impact  on  payment  across  all  of 
the  services  the  specialty  provides. 
However,  updating  the  practice  expense 
methodology  with  the  2002  utilization 
data  will  reduce  payment  to  radiation 
oncologists  by  approximately  1  percent. 
The  payment  reduction  occiu-s  because 
the  practice  expense  RVUs  for 
radiotherapy  dose  planning  and 
radiation  treatment  by  intensity 
modulated  radiation  are  going  down. 
Because  this  service  represents  8 
percent  of  Medicare  revenues  to 
radiation  oncology  in  2002,  there  is  a 
somewhat  larger  impact  on  this 
specialty  than  vdll  generally  occur  for 
most  specialties. 

The  colujnn  labeled  "Practice 
Expense  Refinements"  shows  the 
impact  on  payment  fro!n  proposed 
refinements  to  the  practice  expense 
RVUs.  In  general,  the  largest  impact  of 


the  refinements  is  occiuring  to  siu^ical 
procedures  with  10  and  90-day  global 
periods.  Most  of  the  impacts  on  these 
procedures  will  occiu  because  of  the 
standardization  of  the  intra  and  post 
period  time  for  clinical  staff.  There  are 
also  modest  impacts  on  some  specialties 
in  the  non-facility  practice  expense 
RVUs  from  the  refinements  to  clinical 
staff  and  medical  supplies.  Orthopedic 
surgery  and  hand  surgery  will 
experience  an  approximate  reduction  of 
2  percent  from  the  practice  expense 
refinements  while  payments  to 
otolaryngology  will  increase  by  nearly  2 
percent.  There  will  be  more  modest 
payment  increases  or  decreases  for  all 
other  specialties  from  the  practice 
expense  refinements. 

The  column  labeled  "Maxillofacial 
Prosthetics"  shows  the  impact  on 
payment  from  changing  the  specialty 
practice  expense  per  hoxu-  crosswalk  for 
oral  siu^ery  (specialty  19)  and 
maxillofacial  surgery  (specialty  85)  to 


otolaryngology.  Payments  to  these 
specialties  will  increase  from  this 
change  and  there  will  be  virtually  no 
impact  on  payment  to  any  other 
specialty. 

As  indicated  earlier,  we  are  also 
adding  clinical  staff  time  to  the 
professional  component  of  several 
cardiac  catheterization  services 
increasing  payments  for  these  services 
by  a  small  amoimt.  The  proposed 
change  will  cause  minor  payment 
reductions  for  a  few  other  cardiology 
services.  All  other  services  are 
unaffected  by  this  proposal.  The  colunm 
labeled  "Professional  Component  of  a 
Diagnostic  Test"  shows  the  payment 
impact  of  the  proposed  change. 

The  colmnn  labeled  "Total"  in  table 
11  below  shows  the  payment  impact  by 
specialty  of  all  the  changes  described 
above.  If  we  change  any  of  these 
proposals  following  oiu  consideration  of 
comments,  these  figures  may  change. 

BILUNG  CODE  412(M>1-P 
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The  statutory  methodology  for 
updating  physician  fee  schedule 
conversion  factor  is  specified  in  section 
1848(d)(4)  of  the  Act.  Consistent  with 
the  requirements  of  section 
1848(d)(1)(E)  of  the  Act,  we  made  an 
estimate  of  the  physician  fee  schedule 
update  for  CY  2004  available  to  the 
Medicare  Payment  Advisory 


Commission  (MedPAC)  and  the  public 
in  March  of  this  year.  Using  our  point 
estimate  of  -4.2  percent,  on  table  12, 
we  are  showing  the  estimated  change  in 
average  payments  by  specialty  based  on 
provisions  of  this  proposed  rule  and  the 
estimated  physician  fee  schedule 
update.  As  indicated  above,  figiues  will 
change  if  we  change  any  of  our 


proposals  following  consideration  of 
public  comment.  Fiulher,  we  believe  it 
is  highly  likely  that  our  estimate  of  the 
2004  physician  fee  schedule  update  will 
change  before  we  determine  the  final 
figure  later  this  year. 

BILUNG  CODE  41 20-01 -P  ^ 
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Table  12 

Impact  of  RVU  Changes 

and  the  Physician  Fee  Schedule  Update 

by  Physician,  Practitioner  and  Supplier  Subcategory 


Specialty 

Ptiysicians: 

AM.ERGY/IMMUNOLOGY 

Ar^ESTHESIOLOGY 

CARDIAC  SURGERY 

CARDIOLOGY 

cdlNICS 

COLON  AND  RECTAL  SURGERY 

CRITICAL  CARE 

DBRMATOLOGY 

EMERGENCY  MEDICINE 

ENDOCRINOLOGY 

FAJMILY  PRACTICE 

GASTROENTEROLOGY 

GENERAL  PRACTICE 

GENERAL  SURGERY 

GERIATRICS 

H/^ND  SURGERY 

H6MAT0L0GY/0NC0L0GY 

INFECTIOUS  DISEASE 

INTERNAL  MEDICINE 

INTERVENTIONAL  RADIOLOGY 

NEPHROLOGY 

NEUROLOGY 

NfiUROSURGERY 

obstetrics/gynecology 
ophthalmology 
orthopedic  surgery 
otjolarngology 
pathology 
pbdiatrics 
physical  medicine 
plKstic  surgery 
psychiatry 
pulmonary  disease 
radiation  oncology 
radiology 
rheumatology 

Tl-  ORACIC  SURGERY 
UF  OLOGY 
VASCULAR  SURGERY 


Medicare 

Physician 

Allowed 

Fee 

Charges 

RVU 

Schedule 

($  in  Millions) 

Changes  Update 

Total 

$'                  156 

-1% 

-4.2% 

-5% 

$                 1,329 

0% 

-4.2% 

-4% 

$                   329 

0% 

-4.2% 

-4% 

$                 5,860 

0% 

-4.2% 

-4% 

$                 1,202 

0% 

-4.2% 

-4% 

$                    103 

1% 

-4.2% 

-3% 

$                    111 

-1% 

-4.2% 

-5% 

$                 1.742 

0% 

-4.2% 

-4% 

$     -            1,462 

0% 

-4.2% 

-4% 

$                    250 

1% 

-4.2% 

-3% 

$                 4.066 

1% 

-4.2% 

-3% 

$                 1,539 

-1% 

-4.2% 

-5% 

$                     966 

0% 

-4.2% 

-4% 

$                  2,204 

-1% 

-4.2% 

-5% 

$                      98 

-1% 

-4.2% 

-5% 

$                      47 

-2% 

-4.2% 

-6% 

$                  1.107 

1% 

-4.2% 

-3% 

$                     341 

0% 

-4.2% 

-4% 

$                  8,035 

1% 

-4.2% 

.   -4% 

$                    168 

0% 

-4.2% 

-4% 

$                 1,209 

0% 

-4.2% 

-4% 

$                 1,088 

1% 

-4.2% 

-3% 

$                    440 

0% 

-4.2% 

-4% 

$                    557 

1% 

-4.2% 

-4% 

$                 4,3d2 

-1% 

-4.2% 

-5% 

$                 2,686 

-2% 

-4.2% 

-6% 

$                    747 

2% 

-4.2% 

-2% 

$                   811 

0% 

-4.2% 

-4% 

$                     58 

0% 

-4.2% 

-4% 

$                   601 

1% 

-4.2% 

-4% 

$                    276 

0% 

-4.2% 

-4% 

$                 1,075 

0% 

-4.2% 

-4% 

$                 1,331 

-1% 

^.2% 

-6% 

$                 1,019 

-3% 

-4.2% 

-7% 

$                 4,343 

0% 

-4.2% 

-4% 

$                '358 

1% 

-4.2% 

-3% 

$                    460 

-1% 

-4.2% 

-5% 

$                 1.567 

2% 

-4.2% 

-3% 

$                    446 

-1% 

-4.2% 

-5% 

Medicare 

Physician 

Allowed 

Fee 

Charges 

RVU 

Schedule 

Specialty 

($  in  Millions) 

Changes 

Update 

Total 

Practitioners: 

AUDIOLOGIST 

$ 

25 

-1% 

-4.2% 

-5%    . 

CHIROPRACTOR 

$ 

596 

0% 

-4.2% 

-4% 

CLINICAL  PSYCHOLOGIST 

$ 

452 

0% 

-4.2% 

-4% 

CLINICAL  SOCIAL  WORKER 

$ 

278 

0% 

-4.2% 

-4% 

NURSE  ANESTHbl  1ST 

$ 

433 

0% 

-4.2% 

-4% 

NURSE  PRACTITIONER 

$ 

438 

-1% 

-4.2% 

-5% 

OP  1 OMETRY 

$ 

626 

1% 

-4.2% 

-3% 

ORAL/MAXILLOFACIAL  SURGERY 

$ 

33 

8% 

-4.2% 

3% 

PHYSfCAUOCCUPATIONAL  THERAPY 

$ 

842 

0% 

-4.2% 

-5% 

PHYSICIANS  ASSISTANT 

$ 

326 

0% 

-4.2% 

-4% 

PODIATRY 

$ 

1,319 

-1% 

-4.2% 

-5% 

Suppliers: 

DIAGNOSTIC  TESTING  FACILITY 

$ 

735 

0% 

-4.2% 

-5% 

INDEPENDENT  LABORATORY 

$ 

517 

2% 

-4.2% 

-3% 

PORTABLE  X-RAY  SUPPLIER 

$ 

82 

-1% 

-4.2% 

-5% 

Other: 

ALL  OTHER 

$ 

55 

0% 

-4.2% 

-4% 

ALL  PHYSICIAN  FEE  SCHEDULE 

$ 

61,444 

0% 

-4.2% 

-4% 

8/8/2003 


Table  13  shows  the  impact  on 
payments  for  selected  high  volume 
procedures  of  all  of  the  changes 
previously  discussed.  This  table  shows 
the  combined  impact  of  the  change  in 
the  practice  expense  RVUs  and  the 
estimated  physician  fee  schedule  update 
on  total  payment  for  the  procedure. 


There  are  separate  columns  that  show 
the  change  in  the  facility  rates  and  the 
non-facility  rates.  For  an  explanation  of 
facility  and  non-facility  practice 
expense  refer  to  §  414.22(b)(5)(i).  The 
table  shows  the  estimated  change  in 
payment  rates  based  on  provisions  of 
this  proposed  rule  and  the  estimated 


physician  fee  schedule  update.  If  we 
change  any  of  the  provisions  following 
the  consideration  of  public  comments, 
these  figiues  may  change.  Further,  the 
payment  amounts  shown  for  2003  will 
change  once  we  determine  the  final 
figure  for  the  physician  fee  schedule 
update. 
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HCPCS 

11721/ 

17000 

27130 

27236 

27244 

27447 

33533 

35301 

43239 

45385 

66821 

66984 

67210 

71010 

71020 

76091 

76091 

76092 

76092 

77427 

78465 

88305 

90801 

90806 

90807 

90862 

90935 

92004 

92012 

92014 

92980 

92982 

93000 

93010 

93015 

93307 

93510 

98941 

99202 

99203 

99204 

99205 

99211 

99212 

99213 

99214 

99215 

99221 

99222 

99223 

99231 

99232 

99233 

99236 

99238 


MOD 


;:6 

;6 
;6 


:6 

26 


Table  13 

Impact  of  Proposed  Rule  and  Ptiysidan  Fee  Schedule  Update 
on  Medicare  Payment  for  Selected  Procedures 


DESC 

Debnde  nail,  6  or  more 
Destroy  t>enign/premlg  lesion 
Total  hip  arthroplasty 
Treat  thigh  fracture 
Treat  thigh  fracture 
Total  knee  arthroplasty 
CABG,  arterial,  single 
Rechanneling  of  artery 
Upper  Gl  endoscopy,  biopsy 
Lesion  removal  colonoscopy 
After  cataract  laser  surgery 
Cataract  surg  w/iol,  1  stage 
Treatment  of  retinal  lesion 
Chest  x-ray 
Chest  x-ray 

Mammogram,  l)oth  breasts 
Mammogram,  both  breasts 
Mammogram,  screening 
Mammogram,  screening 
Radiation  tx  management,  x5 
Heart  image  (3d),  multiple 
Tissue  exam  by  pathologist 
Psy  dx  interview 
Psybc,  off,  45-50  min 
Psytx,  off,  45-50  min  w/e&m 
Medication  management 
Hemodialysis,  one  evaluation 
Eye  exam,  new  patient 
Eye  exam  established  pat 
Eye  exam  &  treatment 
Insert  intracoronary  stent 
Coronary  artery  dilation 
Electrocardiogram,  complete 
Electrocardiogram  report 
Cardiovascular  stress  test 
Echo  exam  of  heart 
Left  heart  catheterization 
Chlroprectic  manipulation 
OfTice/outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatient  visit,  est 
Office/outpatient  visit,  est 
Office/outpatient  visit,  est 
Office/outpatient  visit  est 
Office/outpatient  visit,  est 
Initial  hospital  care 
Initial  hospital  care 
Initial  hospital  care 
Subsequent  hospital  care 
Subsequent  hospital  care 
Subsequent  hospital  care 
Observ/hosp  same  date 
Hosp>ital  discharge  day 


Non-Fadlity 

Facility 

Old 

New    %  Change 

Old 

New 

%  Change 

$  37.52 

$  35.95 

-4%  $ 

29.06 

$ 

27.84 

-4% 

$  61.43 

$  57.44 

-6% 

$ 

33.11 

$ 

33.48 

1% 

N/A 

N/A 

N/A  $1,343.41 

$1,281.00 

-5% 

HIA 

N/A 

N/A 

$1,068.99 

$1,019.16 

-5% 

N/A 

N/A 

N/A  $1,155.44 

$1,043.47 

-10% 

N/A 

.      N/A 

N/A  $1,445.67 

$1,381.43 

-4% 

N/A 

N/A 

N/A  $1,799.18 

$1,733.84 

-4% 

N/A 

N/A 

N/A  $1,073.77 

$1,036.78 

-3% 

$337.69 

$308.00 

-9% 

$ 

155.97 

$ 

149.42 

-4% 

$545.53 

$475.40 

-13% 

$ 

290.61 

$ 

271.71 

-7% 

$231.01 

$228.71 

-1%  $ 

214.83 

$ 

225.54 

5% 

N/A 

N/A 

N/A  $ 

672.81 

$ 

650.19 

-3% 

$604.39 

$547.64 

-9% 

$ 

548.47 

$ 

531.08 

-3% 

$     9.20 

$      8.81 

-4% 

$ 

9.20 

$ 

8.81 

-4% 

$  11.04 

$  10.57 

-4%  $ 

11.04 

$ 

10.57 

-4% 

$  94.17 

$  90.22 

-4% 

N/A 

N/A 

N/A 

$  44.14 

$  41.94 

-5% 

$ 

44.14 

$ 

41.94 

-5% 

$  82.77 

$  79.29 

-4% 

N/A 

N/A 

N/A 

$  36.05 

$  33.83 

-6% 

36.05 

$ 

33.83 

-6% 

$168.11 

$159.29 

-5% 

168.11 

$ 

159.29 

-5% 

$  75.41 

$  71.89 

-5% 

75.41 

$ 

71.89 

-5% 

$  40.83 

$  39.12 

-4% 

40.83 

$ 

39.12 

-4% 

$148.98 

$143.08 

-4% 

140.52 

$ 

134.27 

-4% 

$  96.38 

$  92.33 

-4% 

92.70 

$ 

88.81 

-4% 

$102.63 

$  97.97 

-5% 

100.06 

$ 

95.85 

-4% 

$150.76 

$  48.63 

-4% 

47.82 

$ 

45.81 

-4% 

N/A 

N/A 

N/A 

71.36 

$ 

68.37 

-4% 

$123.60 

$120.17 

-3% 

88.29 

$ 

84.23 

-5% 

$  61.43 

$  60.61 

-1%  $ 

36.05 

$ 

34.18 

-5% 

$  91.60 

$  89.16 

-3% 

$ 

58.86 

$ 

56.38 

-4% 

N/A 

N/A 

N/A 

$ 

803.03 

$ 

766.13 

-5% 

N/A 

N/A 

N/A 

$ 

596.29 

$ 

568.78 

-5% 

$  26.12 

$  25.37 

-3% 

N/A 

N/A 

N/A 

$     8.83 

$      8.46 

-4% 

$ 

8.83 

$ 

8.46 

-4% 

$104.10 

$  99.73 

-4% 

N/A 

N/A 

N/A 

$  48.19 

$  46.17 

-4% 

$ 

48.19 

$ 

46.17 

-4% 

$231.38 

$238.58 

3% 

$ 

231.38 

$ 

238.58 

3% 

$  35.68 

$  34.18 

-4% 

$ 

31.27 

$ 

29.95 

-4% 

$  62.54 

$  61.32 

-2% 

$ 

45.98 

$ 

44.05 

-4% 

$  92.70 

$  90.92 

-2% 

$ 

70.26 

$ 

67.31 

-4% 

$132.06 

$128.28 

-3% 

$ 

103.74 

$ 

99.38 

-4% 

$168.48 

$162.81 

-3% 

$ 

137.58 

$ 

131.45 

-4% 

$  20.60 

$  20.79 

1% 

$ 

8.83 

$ 

8.46 

-4% 

$  36.42 

$  36.30 

0% 

$ 

23.17 

$ 

22.20 

-4% 

$  51.13 

$  50.04 

-2% 

$ 

34.58 

$ 

32.77 

-5% 

$  79.82 

$  77.88 

-2% 

$ 

56.65 

$ 

53.92 

-5% 

$116.98 

$113.12 

-3% 

$ 

91.23 

$ 

87.04 

-5% 

N/A 

N/A 

N/A  $ 

65.85 

$ 

62.73 

-5% 

m 

N/A 

N/A 

$ 

109.25 

$ 

104.66 

-4% 

MA 

N/A 

N/A 

$ 

151.92 

$ 

145.54 

-4% 

N/A 

N/A 

N/A 

$ 

32.74 

$ 

31.36 

-4% 

N/A 

N/A 

N/A 

$ 

54.07 

$ 

51.45 

-5% 

N/A 

•       N/A 

N/A 

$ 

76.88 

$ 

73.65 

-4% 

N/A 

N/A 

N/A 

$ 

216.67 

$ 

212.50 

-2% 

N/A 

N/A 

N/A 

$ 

69.16 

$ 

65.90 

-5% 
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Non-Facility 

Facility 

HCPCS 

MOD  DESC 

Old 

New    % 

Change 

Old 

New 

%  Change 

99239 

Hospital  discharge  day 

N/A 

N/A 

N/A 

93.80 

89.51 

-5%    ■ 

99241 

Office  consultation 

$  47.45 

$  47.22 

0% 

33.11 

31.72 

-4% 

99242 

Office  consultation 

$  88.29 

$  86.34 

-2% 

68.05 

65.20 

-4% 

99243 

Office  consultation 

$116.61 

$114.18 

-2% 

90.49 

86.34 

-5% 

99244 

Office  consultation 

$165.90 

$160.70 

-3% 

134.27 

127.92 

-5% 

99245 

Office  consultation 

$215.20 

$207.57 

-4% 

177.67 

169.86 

-4% 

99251 

Initial  inpatient  consult 

N/A 

N/A 

N/A 

34.95 

33.48 

-4% 

99252 

Initial  inpatient  consult 

N/A 

N/A 

N/A  $ 

70.26 

67.31 

-4% 

99253 

Initial  inpatient  consult 

N/A 

N/A 

N/A 

$ 

96.01 

91.63 

-5% 

99254 

Initial  inpatient  consult 

N/A 

N/A 

N/A  $ 

137.95 

131.80 

-4% 

99255 

Initial  inpatient  consult 

N/A 

N/A 

N/A 

189.81 

181.84 

-4% 

99261 

Follow-up  inpatient  consult 

N/A 

N/A 

N/A 

22.07 

20.79 

-6% 

99262 

Follow-up  inpatient  consult 

N/A 

N/A 

N/A 

43.77 

41.94 

-4% 

99263 

Follow-up  inpatient  consult 

N/A 

N/A 

N/A 

65.11 

62.38 

-4% 

99282 

Emergency  dept  visit 

N/A 

r^A 

N/A 

26.85 

25.73 

-4% 

99283 

Emergency  dept  visit 

N/A 

N/A 

N/A 

60.33 

57.44 

-5% 

99284 

Emergency  dept  visit 

N/A 

N/A 

N/A 

94.17 

89.86 

-5% 

99285 

Emergency  dept  visit 

N/A 

N/A 

N/A 

146.77 

140.26 

-4% 

99291 

Critical  care,  first  hour 

$210.05 

$230.12 

10% 

200.11 

191.71 

-4% 

99292 

Critical  care,  addl  30  min 

$107.78 

$101.85 

-6% 

100.06 

95.85 

-4% 

99301 

Nursing  facility  care 

$  71.00 

$  58.85 

-17% 

61.06 

58.85 

-4% 

99302 

Nursing  facility  care 

$  96.75 

$  79.29 

-18% 

81.30 

79.29 

-2% 

99303 

Nursing  facility  care 

$119.92 

$  98.32 

-18% 

101.16 

98.32 

-3% 

99311 

Nursing  fac  care,  subseq 

$  40.83 

$  32.07 

-21% 

30.53 

32.07 

5% 

99312 

Nursing  fac  care,  subseq 

$  62.54 

$  52.86 

-15% 

50.40 

52.86 

5% 

99313 

Nursing  fac  care,  subseq 

$  85.71 

$  72.95 

-15% 

71.73 

72.95 

2% 

99348 

Home  visit,  est  patient 

$  74.31 

$  66.60 

-10% 

N/A 

N/A 

N/A 

99350 

Horhe  visit  est  patient 

$167.74 

$152.94 

-9% 

N/A 

N/A 

N/A 

Gxx17 

ESRD  Sen/ices  Age  20+.  4+  Visits/month 

$262.28 

$293.20 

12% 

$ 

262.28 

293.20 

12% 

Gxx18 

ESRD  Services  Age  20+.  2-3  Visits/month 

N/A 

$109.95 

N/A 

N/A 

109.95 

N/A 

Gxx19 

ESRD  Services  Age  20+.  1  Visit/month 

N/A 

$  72.60 

N/A 

N/A 

72.60 

N/A 

BILUNG  CODE  4120-01-C 

B.  Geographic  Practice  Cost  Indices 

As  discussed  in  section  II.B.,  we  are 
proposing  to  revise  the  malpractice 
GPCIs  based  upon  actual  2001  and  2002 
malpractice  premimn  data  and  projected 
2003  malpractice  premimn  data.  Data 
collection  is  not  yet  complete  therefore 
we  were  unable  to  include  the  proposed 
malpractice  GPCIs  in  this  proposed  rule. 
The  revised  malpractice  GPCIs  in  the 
final  rule  will  be  subject  to  pubhc 
comment.  Any  changes  in  the  GPCIs 
will  redistribute  payments  among 
geographic  areas  and  will  not  increase 
or  decrease  Medicare  expenditures. 
Because  the  malpractice  RVUs  only 
represent  3.9  percent  on  total  payments 
on  average  across  all  physician  fee 
schedule  services,  we  expect  any 
payment  impact  to  be  modest.  We  will 
illustrate  the  change  in  the  GPCIs  from 
use  of  the  new  malpractice  data  in  the 
final  rule. 

C.  Tmcking  Codes 

We  are  proposing  a  change  in  policy 
that  will  dlow  CMS  to  create  national 
payment  policy  and  determine  national 
payment  amoimts  for  CPT  tracking 
codes  regardless  of  whether  a  national 


coverage  determination  for  a  specific 
service  has  been  made.  This  proposal 
will  have  no  effect  on  Medicare 
expenditures  but  will  allow  for  more 
flexibility  in  determining  payment  rates 
for  new  services. 

D.  Excision  of  Lesions 

We  are  proposing  to  make  the  work 
RVUs  the  sameior  removal  of  benign 
and  malignant  skin  lesions  that  have  the 
same  excised  diameters  that  are  from 
similar  locations  (for  example,  torso, 
arms,  and  legs).  This  wovdd  result  in 
minor  redistribution  in  payment  of 
these  services.  Any  impact  on  payment 
from  this  proposal  is  included  in  the 
specialty  and  code  level  impacts  shown 
above. 

E.  G  Codes  for  Monitoring  Heart 
Rhythms 

As  discussed  earlier,  we  are  creating 
several  HCPCS  G  codes  and  establishing 
national  payment  for  new  technology 
services  that  edlow  patients  with  cardiac 
arrh}rthmias  to  be  monitored  in  a  home 
setting.  Currently.  Medicare  is  making 
payment  for  these  services  imder  CPT 
code  93799,  Unlisted  cardiovascular 
procedure  or  service.  Medicare  carriers 


make  local  payment  determinations  for 
imlisted  procedure  codes.  Our  proposal 
will  have  no  impact  on  Medicare 
payment  for  these  services  since 
national  payment  will  replace  local 
carrier  payment. 

F.  G  Codes  for  Managing  Dialysis  * 
Patients 

As  we  previously  discussed  in  section 
n.C,  we  have  reviewed  our  ciurent 
payment  policy  for  the  monthly  dialysis 
capitation  payment  in  response  to 
concerns  that  have  been  raised  over 
whether  our  pajmient  policy  is 
consistent  with  current  medical 
practice.  We  cire  proposing  new  G  codes 
for  these  services  that  would  allow  us  to 
align  the  payment  incentives  to  match 
the  fi^quency  of  the  physician 
personally  evaluating  the  dialysis 
patient.  We  believe  that  this 
restructuring  of  payment  will  assist  in 
assuring  that  beneficiaries  with  ESRD 
receive  the  highest  quality  dialysis  care 
available  as  the  proposed  codes  provide 
for  reimbursement  for  physician 
involvement  that  is  consistent  with  the 
needs  of  the  patient  in  any  specific 
month.  Our  proposal  will  not  increase 
or  decrease  Medicare  payments  for 
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treatment  of 
decreasing 
physician  for 
visits  per  moi  ith 
provides  four 
we  are  increa  iing 


(  ialysis  patients.  We  are 
current  payment  to  the 
providing  fewer  than  four 

If  the  physician 
or  more  visits  per  month, 
our  current  payment. 


G.  Rebasing  c  nd  Revising  the  MEI 

As  indicate  d  in  section  III.A.  of  this 
proposed  ruh  ,  we  are  proposing  to 
rebase  and  re  rise  the  MEI  for  the  CY 
2004  physicij  n  fee  schedule. 
Substituting  t  le  2000  MEI  weights  in 
place  of  the  1  )96  weights  currendy  in 
use  will  incre  ise  the  MEI  by 
appfoximatel  '  0.1  percent  for  2004. 
Based  on  our  :urrent  estimates,  we 
expect  no  im]  lact  from  this  proposal  on 
any  subseque  it  year  MEI. 

H.  Definition  jf  Diabetes  for  Diabetes 
Self-'Managen  \ent  Training 

We  are  pro|  losing  to  revise  the 
definition  of  <  iabetes  for  purposes  of  the 
Outpatient  Di  ibetes  Self-Management 
Training  bene  fit  and  use  the  definition 
determine  beneficiary 
Medical  Nutrition  Therapy 


established  to 

eligibility  for 

when  the  beneficiary  has  a  diagnosis  of      42  CFR  Part  414 

diabetes.  The 

beneficiary  el 


/.  Alternatives 

This  propos  ed 
policies.  The 
policies  when 
exercised  and 
decisions,  inc 
nonselected  ofations 


/.  Impact  on  Beneficiaries 

Although  cl  angi 
payments  wer  3 


physician  fee  schedule  was 
implemented  in  1992.  we  detected  no 
problems  with  beneficiary  access  to 
care.  We  do  not  believe  that  there  would 
be  any  problem  with  access  to  care  as 
a  result  of  the  proposed  changes  in  this 
rule.  While  it  has  been  suggested  that 
the  negative  update  for  2004  may  affect 
beneficiary  access  to  care,  we  note  that 
the  formula  to  determine  this  update  is 
set  by  statute  and  this  regulation  cannot, 
and  does  not,  change  it.  Furthermore, 
since  beginning  our  transition  to  a 
resource-based  practice  expense  system 
in  CY  1999,  we  have  not  found  that 
there  are  problems  with  beneficiary 
access  to  care. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects 

42  CFR  Part  410 

Health  facilities.  Health  professions. 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-rays. 


streamlining  of  the 
gibility  requirements  for 
Outpatient  Dikbetes  Self-Management 
Training  will  reduce  administrative 
burden  for  th(  referring  physician  or 
qualified  non  physician  practitioner  and 
for  the  accred  ted  Outpatient  Diabetes 
Self-Managen  ent  Training  programs  by 
simplifying  di  »cumentation 
requirements  md  eliminating  the  need 
for  reconsider  itions  and  appeals  to 
clarify  that  thi ;  requirements  have  been 
met.  As  indici  ted  in  the  February  28, 
2003  Federal  Register  (68  FR  9572),  we 
incorporated  i  n  adjustment  to  the  SGR 
consistent  wil  i  our  original  estimates  of 
expenditures  issociated  with  this  new 
benefit.  Our  e  cperience  is  that 
expenditures  lave  been  less  than 
originally  esti  nated.  We  expect  that 
simplifying  ac  ministradve  requirements 
associated  wil  h  this  new  benefit  will 
make  it  more  ikely  that  expenditures 
for  diabetes  s«  If-management  training 
will  be  consis  ent  with  original 
estimates  and  there  will  be  no  increase 
in  Medicare  ecpenditures  from  making 
these  modifications. 

Considered 


rule  contains  a  range  of 
)reamble  identifies  those 
discretion  has  been 
presents  rationale  for  our 
uding  a  presentation  of 


:es  in  physicians' 
large  when  the 


Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases.  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

For  the  reasons  set  forth  in  the 
precunble,  the  Centers  for  Medicare  & 
Medicaid  Services  proposes  to  amend 
42  CFR  chapter  IV  as  follows: 

PART  410— SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFITS 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  410.140  is  amended  by 
adding  the  definition  of  "Diabetes"  to 
read  as  follows: 

§410.140    Definitions. 

***** 

Diabetes  means  diabetes  mellitus 
consisting  of  two  types.  Type  1  is  an 
autoimmune  disease  that  destroys  the 
beta  cells  of  the  pancreas,  leading  to 
insulin  deficiency.  Type  2  is  familial 
hyperglycemia  that  occurs  primarily  in 
adults  but  can  also  occur  in  children 
and  adolescents.  It  is  caused  by  an 
insulin  resistance  whose  etiology  is 
multiple  and  not  totedly  imderstood. 
Gestational  diabetes  is  any  degree  of 
glucose  intolerance  with  onset  or  first 
recognition  during  pregnancy.  The 
diagnostic  criterion  for  a  diagnosis  of 
diabetes  for  a  fasting  glucose  intolerance 


test  is  greater  than  or  equal  to 
126  mg/dL. 

***** 

3.  Section  410.141  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§410.141    Outpatient  diat>etes  self- 
management  training. 

***** 

(f)  Beneficiaries  who  may  be  covered. 
Medicare  Part  B  covers  outpatient 
diabetes  self-management  training  for  a 
beneficiary  who  has  been  diagnosed 
with  diabetes. 


PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authorify:  Sees.  1102,  1871,  and  1881(bHl) 
of  the  Social  Securitv  Act  (42  U.S.C.  1302. 
1395hh.  and  1395iT("b)(l)). 

2.  Section  414.22(b)(6)(iii)  is  revised 
to  read  as  follows: 

§  41 4.22    Relative  value  units. 

***** 

(b)  *  *  * 

(6)  *  *  * 

(iii)  CMS  will  consider  for  use  in 
determining  practice  expense  RVUs  for 
the  physician  fee  schedule  survey  data 
and  related  materials  submitted  to  CMS 
by  March  1,  2004  to  determine  CY  2005 
practice  expense  RVUs. 
***** 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.774.  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  June  20,  2003. 
Thomas  A  Scully, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

Approved:  July  22,  2003. 
Tommy  G.  Thompson, 

Secretary: 

Addendum  A — Explanation  and  Use  of 
Addenda  B 

The  addenda  on  the  following  pages 
provide  various  data  pertaining  to  the 
Medicare  fee  schedule  for  physicians' 
services  furnished  in  2003.  Addendum 
B  contains  the  RVUs  for  work,  non- 
facility  practice  expense,  facility 
practice  expense,  and  malpractice 
expense,  and  other  information  for  all 
services  included  in  the  physician  fee 
schedule. 

In  previous  years,  we  have  listed 
many  services  in  Addendum  B  that  are 
not  paid  under  the  physician  fee 
schedule.  To  avoid  publishing  as  many 
pages  of  codes  for  these  services,  we  are 
not  including  clinical  laboratory  codes 
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and  most  alpha-nimieric  codes 
(Healthcare  Common  Procedure  Coding 
System  (HCPCS)  codes  not  included  in 
CPT)  in  Addendum  B. 

Addendum  B— 2003  Relative  Value 
Units  and  Related  Information  Used  in 
Determining  Medicare  Payments  for 
2003 

This  addendum  contains  the 
followring  information  for  each  CPT 
code  and  alphanumeric  HCPCS  code, 
except  for  alphaniuneric  codes 
beginning  with  B  (enteral  and  parenteral 
therapy),  E  (durable  medical 
equipment),  K  (temporary  codes  for 
nonphysicians'  services  or  items],  or  L 
(orthotics),  and  codes  for 
anesthesiology. 

1.  CPT /HCPCS  code.  This  is  die  CPT 
or  alphanumeric  HCPCS  number  for  the 
service.  Alphanumeric  HCPCS  codes  are 
included  at  the  end  of  this  addendiun. 

2.  Modifier.  A  modifier  is  shown  if 
there  is  a  technical  component  (modifier 
TC)  and  a  professional  component  (PC) 
(modifier  -26)  for  the  service.  If  there  is 

a  PC  and  a  TC  for  the  service, 
Addendum  B  contains  three  entries  for 
the  code:  One  for  the  global  values  (both 
professional  and  technical);  one  for 
modifier  -26  (PC);  and  qne  for  modifier 
TC.  The  global  service  is  not  designated 
by  a  modifier,  and  physicians  must  bill 
using  the  code  without  a  modifier  if  the 
physician  furnishes  both  the  PC  and  the 
TC  of  the  service. 

Modifier  -53  is  shown  for  a 
discontinued  procedure.  There  will  be 
RVUs  for  the  code  (CPT  code  45378) 
with  this  modifier. 

3.  Status  indicator.  This  indicator 
shows  whether  the  CPT/HCPCS  code  is 
in  the  physician  fee  schedule  and 
whether  it  is  separately  payable  if  the 
service  is  covered. 

A  =  Active  code.  These  codes  are 
separately  payable  under  the  fee 
schedule  if  covered.  There  will  be  RVUs 
for  codes  with  this  status.  The  presence 
of  an  "A"  indicator  does  not  mean  that 
Medicare  has  made  a  national  decision 
regarding  the  coverage  of  the  service. 
Carriers  remain  responsible  for  coverage 
decisions  in  the  absence  of  a  national 
Medicare  policy. 

B  =  Bundled  code.  Payment  for 
covered  services  is  always  bundled  into 
payment  for  other  services  not  specified. 
If  RVUs  are  shown,  they  are  not  used  for 
Medicare  payment.  If  these  services  are 
covered,  payment  for  them  is  subsumed 
by  the  pajrment  for  the  services  to  which 
they  are  incident.  (An  example  is  a 
telephone  call  from  a  hospital  nurse 
regarding  care  of  a  patient.) 

C  =  Carrier-priced  code.  Carriers  will 
establish  RVUs  and  payment  amounts 
for  these  services,  generally  on  a  case- 


by-case  basis  following  review  of 
documentation,  such  as  an  operative 
report. 

D  =  Deleted  code.  These  codes  are 
deleted  effective  with  the  beginning  of 
the  calendar  year. 

E  =  Excluded  from  physician  fee 
schedule  by  regulation.  These  codes  are 
for  items  or  services  that  we  chose  to 
exclude  from  the  physician  fee  schedule 
payment  by  regulation.  No  RVUs  are 
showrn,  and  no  payment  may  be  made 
under  the  physician  fee  schedule  for 
these  codes.  Payment  for  them,  if  they 
are  covered,  continues  under  reasonable 
charge  or  other  payment  procedrfres. 

F  =  Deleted/discontinued  codes.  Code 
not  subject  to  a  90-day  grace  period. 

G  =  Code  not  valid  for  Medicare 
purposes.  Medicare  does  not  recognize 
codes  assigned  this  status.  Medicare 
uses  another  code  for  reporting  of,  and 
payment  for,  these  services. 

H  =  Deleted  modifier.  Either  the  TC  or 
PC  component  shown  for  the  code  has 
been  deleted,  and  the  deleted 
component  is  shown  in  the  data  base 
with  the  H  status  indicator.  (Code 
subject  to  a  90-day  grace  period.) 

I  =  Not  valid  for  Medicare  purposes. 
Medicare  uses  another  code  for  the 
reporting  of,  and  the  payment  for  these 
services.  (Code  NOT  subject  to  a  90-day 
grace  period.) 

N  =  Noncovered  service.  These  codes 
are  noncovered  services.  Medicare 
payment  may  not  be  made  for  these 
codes.  If  RVUs  are  shown,  they  are  not 
used  for  Medicare  payment. 

P  =  Bundled  or  excluded  code.  There 
are  no  RVUs  for  these  services.  No 
separate  payment  should  be  made  for 
them  under  the  physician  fee  schedule. 

—  If  the  item  or  service  is  covered  as 
incident  to  a  physician's  service  and 
is  furnished  on  the  same  day  as  a 
physician's  service,  payment  for  it  is 
bundled  into  the  payment  for  the 
physician's  service  to  which  it  is 
incident  (an  example  is  an  elastic 
bandage  furnished  by  a  physician 
incident  to  a  physician's  service). 

—  If  the  item  or  service  is  covered  as 
other  than  incident  to  a  physician's 
service,  it  is  excluded  from  the 
physician  fee  schedule  (for  example, 
colostomy  supplies)  and  is  paid  under 
the  other  payment  provisions  of  the 
Act 

R  =  Restricted  coverage.  Special 
coverage  instructions  apply.  If  the 
service  is  covered  and  no  RVUs  are 
shown,  it  is  carrier-priced. 

T  =  Injections.  There  are  RVUs  for 
these  services,  but  they  are  only  paid  if 
there  are  no  other  services  payable 
under  the  physician  fee  schedule  billed 
on  the  same  date  by  the  same  provider. 
If  any  other  services  payable  imder  the 


physician  fee  schedule  are  billed  on  the 
same  date  by  the  same  provider,  these 
services  are  bundled  into  the  service(s) 
for  which  payment  is  made. 

X  =  Exclusion  by  law.  These  codes 
represent  an  item  or  service  that  is  not 
within  the  definition  of  "physicians' 
services"  for  physician  fee  schedule 
payment  purposes.  No  RVUs  are  shown 
for  these  codes,  and  no  payment  may  be 
made  under  the  physician  fee  schedule. 
(Examples  are  ambulance  services  and 
clinical  diagnostic  laboratory  services.) 

4.  Description  of  code.  This  is  an 
abbreviated  version  of  the  narrative 
description  of  the  code. 

5.  Physician  work  RVUs.  These  are  the 
RVUs  for  the  physician  work  for  this 
service  in  2003.  Codes  that  are  not  used 
for  Medicare  payment  are  identified 
witha"+." 

6.  Facility  practice  expense  RVUs. 
These  are  the  fully  implemented 
resource-based  practice  expense  RVUs 
for  facility  settings. 

7.  Non-facility  practice  expense 
RVUs.  These  are  the  fully  implemented 
resoiurce-based  practice  expense  RVUs 
for  non-facility  settings. 

8.  Malpractice  expense  RVUs.  These 
are  the  RVUs  for  the  malpractice 
expense  for  the  service  for  2003. 

9.  Facility  total.  This  is  the  sum  of  the 
work,  fully  implemented  facility 
practice  expense,  and  malpractice 
expense  RVUs. 

10.  Non-facility  total.  Tliis  is  the  sum 
of  the  work,  fully  implemented  non- 
facility  practice  expense,  and 
malpractice  expense  RVUs. 

1 1 .  Global  period.  This  indicator 
shows  the  number  of  days  in  the  global 
period  for  the  code  (0, 10,  or  90  days). 
An  explanation  of  the  alpha  codes 
follows: 

MMM  =  The  code  describes  a  service 
furnished  in  uncomplicated  maternity 
cases  including  antepartum  care, 
delivery,  and  postpartum  care.  The 
usual  global  surgical  concept  does  not 
apply.  See  the  1999  Physicians'  Current 
Procedural  Terminology  for  specific 
definitions. 

XXX  =  The  global  concept  does  not 
apply. 

YYY  =  The  global  period  is  to  be  set 
by  the  carrier  (for  example,  unlisted 
surgery  codes). 

ZZZ  =  Code  related  to  another  service 
that  is  always  included  in  the  global 
period  of  the  other  service.  (Note: 
Physician  work  and  practice  expense 
are  associated  with  intra  service  time 
and  in  some  instances  the  post  service 
time.) 


1CPT/ 
2HCPCS 


0001T 

0002T 

0003T 
0005T 

0006T 

0007T 

0008T 

0009T 
001 OT 
001 2T 

001 3T 

001 4T 
001 6T 

001 7T 

001 8T 

001 9T 

0020T 

0021T 

0023T 
()024T 

0025T 
0026T 

0O27T 
0028T 

0029T 

0030T 
0031T 
0032T 

0033T 

0034T 

0035T 

0036T 

0037T 

0038T 

0039T 

0040T 

0041T 


I  too 


<  CPT  codes  afid 
'Copyright 


Ame(  can 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


C 

C 

C 
C 

C 

C 

c 

c 
c 
c 

c 

c 
c 

c 

c 


Descriptiofi 


Endovas  repr  abdo  ao 

aneurys. 
Endovas  repr  atxlo  ao 

aneurys. 

Cervlcography  

Perc  cath  stent/brain  cv 

art. 
Perc  cath  stent/brain  cv 

art. 
Perc  cath  stent/brain  cv 

art. 
Upper  gi  endoscopy  w/su- 

ture. 
Endometrial  cryoablation  .. 
Tb  test,  gamma  interferon 
Osteochondral  knee 

autograft. 
Osteochondral  knee 

allograft. 
Meniscal  transplant,  knee 
Thermotx  choroid  vase  le- 
sion. 
Photocoagulat  macular 

drusen. 
Transcranial  magnetic 

stimul. 
Extracorp  shock  wave  tx, 

ms. 
Extracorp  shock  wave  tx, 

ft. 
Fetal  oximetry,  tmsvag/ 

cerv. 
Phenotype  drug  test,  hiv  1 
Transcath  cardiac  reduc- 
•    tion 

Ultrasonk;  pachymetry 

Measure  remnant 

lipoproteins. 
Endoscopic  epidural  lysis 
Dexa  body  composition 

study. 
Magnetk:  tx  for  inconti- 
nence. 
Antiprothrombin  antibody 

Speculoscopy  

Sjseculoscopy  w/direct 

sample. 
Endovasc  taa  repr  inci 

SUt)Cl. 

Endovasc  taa  repr  w/o 

subcl. 
Insert  endovasc  prosth, . 

taa. 
Endovasc  prosth,  taa, 

add-on. 
Artery  transpose/endovas 

taa. 
Rad  endovasc  taa  rpr  w/ 

cover. 
Rad  s/i,  endovasc  taa  re- 
pair. 
Rad  s/i,  endovasc  taa 

prosth. 
Detect  ur  infect  agnt  w/ 

cpas. 


Physcian 
work 
RVUs 


0.00 

0.00 

0.00 
000 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Non- 

factllty  PE 

RVUs 


0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

poo 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Facility 
PE  RVUs 


0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Mal- 

practk:e 

RVUs 


descriptions  only  are  copyright  American  Medical  Association 
Dental  Association.  All  rights  reserved. 


All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 


0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

o.bo 

0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Non- 
acllity 
total 


0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Facility 
total 


0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 


Global 


XXX 

XXX 

XXX 
XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 

XXX 

XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 

XXX 
XXX 

XXX 
XXX 

XXX 

XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


1CPT/ 
2HCPCS 


0042T 

0043T 
0044T 
10021 
10022 
10040 
10060 
10061 
10080 
10081 
10120 
10121 
10140 

10160 

10180 
11000 
11001 

11010 
11011 
11012 

11040 
11041 
11042 
11043 
11044 

11055 

11056 

11057 

11100 

11101 

11200 

11201 

11300 

11301 

11302 

11303 

11305 

11306 

11307 

11308 

11310, 

11311  . 

11312, 

11313. 

11400  , 

11401  . 

11402  . 
11403. 
11404. 
11406. 
11420. 
11421  . 


MOD 


Status 


A 
A 
A 

A 
A 
A 

A 
A 
A 
A 
A 

R 
R 
R 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Ct  perfusion  w/contrast, 
cbf. 

Co  expired  gas  analysis  .. 

Whole  body  photography 

Fna  w/o  image 

Fna  w/image 

Acne  surgery  

Drainage  of  skin  abscess 

Drainage  of  skin  abscess 

Drainage  of  pilonidal  cyst 

Drainage  of  pilonidal  cyst 

Remove  foreign  body  

Remove  foreign  body  

Drainage  of  hematoma/ 
fluid. 

Puncture  drainage  of  le- 
sion. 

Complex  drainage,  wound 

Debride  infected  skin 

Debride  infected  skin  add- 
on. 

Debride  skin,  fx  

Debride  skin/muscle,  fx  ... 

Debride  skin/muscle/bone, 
fx. 

Debride  skin,  partial  

Debride  skin,  full 

Debride  skin/tissue 

Debride  tissue/muscle  

Debride  tissue/muscle/ 
bone. 

Trim  skin  lesion  

Trim  skin  lesions,  2  to  4  ... 

Trim  skin  lesions,  over  4  .. 

Biopsy  of  skin  lesion  

Biopsy,  skin  add-on 

Removal  of  skin  tags 

Remove  skin  tags  add-on 

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion  

Shave  skin  lesion 

Shave  skin  lesion  .^ 

Shave  skin  lesion  

Shave  skiii  lesion  

Shave  skin  lesion 

Exc  tr-e*xt  b9+marg  0.5  < 
cm. 

Exc  tr-ext  b9+marg  0.6-1 

CiTl. 

Exc  tr-ext  b9+marg  1.1-2- 

cm. 
Exc  tr-ext  b9+marg  2.1-3 

cm. 
Exc  tr-ext  b9+marg  3.1-4 

cm. 
Exc  tr-ext  b9+marg  >  4.0 

cm. 
Exc  h-f-nk-sp  b9-t-marg  0.5 

<. 
Exc  h-f-nk-sp  b9-t-marg 

0.6-1. 


Physkiian 
work 
RVUs 


0.00 

0.00 
0.00 
1.27 
1.27 
1.18 
1.17 
2.40 
1.17 
2.45 
1.22 
2.69 
1.53 

(.20 

2.25 
0.60 
0.30 

4.20 
4.95 
6.88 

0.50 
0.82 
1.12 
2.38 
3.06 

0.43 
0.61 
0.79 
0.81 
0.41 
0.77 
0.29 
0.51 
0.85 
1.05 
1.24 
0.67 
0.99 
1.14 
1.41 
0.73 
1.05 
1.20 
1.62 
0.93 

1.44 

1.72 

1.97 

2.21 

3.03 

1.01 

1.55 


Non- 
facility  PE 
RVUs 


0.00 

0.00 
0.00 
2.24 
2.67 
1.03 
0.97 
1.85 
3.11 
4.08 
1.50 
3.39 
1.54 

0.74 

3.28 
0.58 
0.23 

6.85 

8.17 

12.07 

0.54 
0.68 
1.01 
3.52 
4.64 

0.58 
0.66 
0.76 
1.29 
0.34 
1.08 
0.16 
1.03 
1.15 
1.34 
1.63 
0.86 
1.13 
1.32 
1.48 
1.16 
1.27 
1.47 
1.86 
2.10 

2.22 

2.39 

2.55 

2.86 

3.27 

1.83 

2.19 


Facility 
PE  RVUs 


0.00 

0.00 
0.00 
0.55 
0.43 
0.69 
0.48 
1.54 
1.17 
1.53 
0.42 
1.91 
0.92 

0.47 

2.10 
0.22 
0.11 

2.37 
2.41 
3.93 

0.21 
0.33 
0.47 
2.64 
3.81 

0.17 
0.24 
0.31 
0.37 
0.19 
0.78 
0.12 
0.22 
0.39 
0.47 
0.53 
0.27 
0.43 
0.50 
0.61 
0.33 
0.50 
0.57 
0.73 
0.94 

1.12 

1.19 

1.42 

1.48 

1.79 

0.96 

1.19 


Mal- 
practice 
RVUs 


Non- 

acility 
total 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resen/ed.  Applicat>le  FARS/DFARS  Apply. 
^Copyright  American  Dental  Association.  All  rights  resen/ed 


0.00 

0.00 
0.00 
0.07 
0.05 
0.05 
0.08 
0.17 
0.09 
0.19 
0.10 
0.25 
0.15 

0.11 

0.25 
0.05 
0.02 

0.45 
0.53 
0.89 

0.05 
0.06 
0.09 
0.24 
0.34 

0.02 
Q.03 
0.04 
0.04 
0.02 
0.04 
0.02 
0.03 
0.04 
0.05 
0.06 
0.04 
0.05 
0.05 
0.07 
0.04 
0.05 
0.06 
0.09 
0.06 

0.09 

0.12 

0.16 

0.18 

0.25 

0.08 

0.11 


0.00 

0.00 
0.00 
3.58 
3.99 
2.26 
2.22 
4.42 
4.37 
6.72 
2.82 
6.33 
3.22 

2.05 

5.78 
1.23 
0.55 

11.50 
13.65 
19.84 

1.09 
1.56 
2.22 
6.14 
8.04 

1.03 
1.30 
1.59 
2.14 
0.77 
1.89 
0.47 
1.57 
2.04 
2.44 
2.93 
1.57 
2.17 
2.51 
2.96 
1.93 
2.37 
2.73 
3.57 
3.09 

3.75 

4.23 

4.68 

5.25 

6.S5 

2.92 

3.85 


Facility 
total 


0.00 

0.00 
0.00 
1.89 
1.75 
1.92 
1.73 
4.11 
2.43 
4.17 
1.74 
4.85 
2.60 

1.78 

4.60 
0.87 
0.43 

7.02 

7.89 

11.70 

0.76 
1.21 
1.68 
5.26 
7.21 

0.62 
0.88 
1.14 
1.22 
0.62 
1.59 
0.43 
0.76 
1.28 
1.57 
1.83 
C.98 
1.47 
1.69 
2.09 
1.10 
1.60 
1.83 
2.44 
1.93 

2.65 

3.03 

3.55 

3.87 

5.07 

2.05 

2.85 


Global 

XXX 

XXX 
XXX 
XXX 
XXX 

010 
010 
010 
010 
010 
010 
010 
010 

010 

010 
000 

zzz 

010 
000 
000 

000 
000 
OQQ 
010 
010 

000 
000 
000 
000 

zzz 

010 

zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
010 

010 

010 

010 

010 

010 

010 

010 
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1 

'CPT/          1 
2HCPCS    1    ' 

1 

MDD 

Status 

Description 

Physkaan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk^ 

RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

11422 

A 

Exc  h-f-nk-sp  b9+marg 
1.1-Z 

1.84 

2.42 

1.45 

0.14 

4.40 

3.43 

010 

11423 

.•! 

A 

Exc  h-f-nk-sp  b9+marg 
2.1-3. 

2.28 

-2.78 

1.59 

0.17 

5.23 

4.04 

010 

11424. 

A 

Exc  h-f-nk-sp  b9+marg 
3.1-4. 

2.72 

3.01 

1.75 

0.21 

5.94 

4.68 

010 

11426  



A 

Exc  h-f-nk-sp  b9+marg  >  4 

4.03 

3.71 

2.24 

0.34 

8.08 

6.61 

010 

11440  



A 

Exc  face-mm  b9+marg  0.5 
<cni. 

1.16 

2.38 

1.40 

0.08 

3.62 

2.64 

010 

11441  

A 

Exc  face-mm  b9+marg 
0.6-1  cm. 

1.89 

2.64 

1.72 

0.11 

4.64 

3.72 

010 

11442  

A 

Exc  face-mm  b9+marg 
1.1-2  cm. 

2.31 

2.92 

1.87 

0.14 

5.37 

4.32 

010 

11443: 

A 

Exc  face-mm  b9+marg 

2.86 

3.30 

2.11 

0.18 

6.34 

5.15 

010 

2.1-3  cm. 

11444  



A 

Exc  face-mm  b9+marg 
3.1-4  cm. 

3.78 

3.93 

2.52 

0.25 

7.96 

6.55 

010 

11446  



A 

Exc  face-mm  b9+marg  >  4 

5.57 

4.70 

3.32 

0.30 

10.57 

9.19 

010 

11450  



A 

Removal,  sweat  gland  le- 

2.73 

5.22 

2.04 

0.26 

8.21 

5.03 

090 

11451  



A 

Removal,  sweat  gland  le- 

3.95 

6.87 

2.57 

0.39 

11.21 

6.91 

090 

11462 



A 

Removal,  sweat  gland  le- 

2.51 

5.31 

2.02 

0.23 

8.05 

4.76 

090 

11463 

A 

Renroval,  sweat  gland  le- 

3.95 

7.12 

2.71 

0.40 

11.47 

7.06 

090 

sion. 

11470  



A 

Removal,  sweat  gland  le- 

3.25 

5.25 

2.28 

0.30 

8.80 

5.83 

090 

11471  



A 

RerTK>val,  sweat  gland  le- 

4.41 

7.03 

2.80 

0.40 

11.84 

7.61 

090 

11600 

...A.. 

A 

Exc  tr-ext  mig+marg  0.5  < 

0.93 

2.58 

0.84 

0.09 

3.60 

1.86 

010 

11601  

A 

Exc  tr-ext  mIg+marg  0.6-1 

1.44 

2.63 

1.10 

0.12 

4.19 

2.&6 

010 

11602 

A 

Exc  tr-ext  mIg+marg  1.1-2 

cm. 
Exc  tr-ext  mIg+marg  2.1-3 

1.72 

2.82 

1.20 

0.13 

4.67 

3.05 

010 

11603 

A 

1.97 

3.08 

1.27 

0,16 

5.21 

3.40 

010 

11604 

A 

Exc  tr-ext  mIg+marg  3.1-4 

2.21 

3.41 

1.35 

0.18 

5.80 

3.74 

010 

11606 



A 

Exc  tr-ext  mIg+marg  >  4 

3.03 

4.02 

1.62 

0.28 

7.33 

4.93 

010 

11620 

A 

Exc  h-f-nk-sp  mjg-i-marg 
0.5  <. 

1.01 

2.62 

0.90 

0.09 

3.72 

2.00 

010 

11621  

A 

Exc  h-f-nk-sp  mIg+marg 
0.6-1 . 

1.55 

2.70 

1.18 

0.12 

4.37 

2.85 

010 

11622 

A 

Exc  h-f-nk-sp  mIg+marg 
1.1-2. 

1.84 

2.95 

1.31 

0.15 

4.94 

3.30 

010 

11623  

....... 

A 

Exc  h-f-nk-sp  mIg+marg 
2.1-3. 

2.28 

3.30 

1.48 

0.20 

5.78 

3.96 

010 

11624  

A 

Exc  h-f-nk-sp  mIg+marg 
3.1-4. 

2.72 

3.72 

1.67 

0.25 

6.69 

4.64 

010 

11626 

A 

Exc  h-f-nk-sp  mig+mar  >  4 

4.03. 

4.67 

-     2.33 

0.35 

9.05 

6.71 

010 

11640 

A 

Exc  face-mm  malig+marg 
0.5  <. 

1.16 

2.68 

1.06 

0.10 

3.94 

2.32 

010 

11641  

A 

Exc  face-mm  malig+marg 
0.6-1. 

1.89 

3.01 

1.44 

0.15 

5.05 

3.48 

010 

11642  

« 

A 

Exc  face-mm  malig+marg 
1.1-2. 

2.31 

3.39 

1.63 

0.18 

5.88 

4.12 

010 

11643 

A 

Exc  face-mm  malig+marg 
2.1-3. 

2.86 

3.82 

1.89 

0.24 

6.92 

4.99 

010 

11644  

A 

Exc  face-mm  malig+marg 
3.1-4. 

3.78 

4.72 

2.40 

e  FARS/DFARS 

0.33 

Apply. 

8.83 

6.51 

010 

'OPT  codes 
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'CPT/ 
2HCPCS 


11646 

11719 

11720 

11721 

11730 

11732. 

11740 

11750. 
11752. 
11755. 
11760. 
11762. 
11765. 
11770. 
11771  . 
11772. 
11900. 
11901  . 

11920. 
11921  . 
11922. 
11950. 

.11951  . 

11952. 

11954. 

11960. 
11970. 
11971  . 


MOD 


11975.. 
11976".. 


11977 

11980 
11981 
11982 

11983. 

12001  . 

12002. 

12004. 

12005. 

12006. 

12007. 

12011  . 

12013  . 

12014  . 


Status 


R 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

R 
R 
R 
R 

R 

R 

R 

A 
A 
A 

N 
R 


A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Exc  face-mm  mIg+marg  > 
4  cm. 

Trim  nail(s)  

Debride  nail,  1-5 

Debride  nail,  6  or  more  .... 

Removal  of  nail  plate  

Remove  nail  plate,  add-on 

Drain  blood  from  under 
nail. 

Removal  of  nail  bed  

Remove  nail  bed/finger  tip 

Biopsy,  nail  unit  

Repair  of  nail  bed 

Reconstruction  of  nail  bed 

Excision  of  nail  fold,  toe  ... 

Removal  of  pilonidal  lesion 

Removal  of  pilonidal  lesion 

Removal  of  pilonidal  lesion 

Injection  into  skin  lesions 

Added  skin  lesions  injec- 
tion. 

Correct  skin  color  defects 

Correct  skin  color  defects 

Correct  skin  color  defects 

Therapy  for  contour  de- 
fects. 

Therapy  for  contour  de- 
fects. 

Therapy  for  contour  de- 
fects. 

Therapy  for  contour  de- 
fects. 

Insert  tissue  expander(s)  .. 

Replace  tissue  expander  .. 

Remove  tissue  ex- 
pander(s). 

Insert  contraceptive  cap  ... 

Removal  of  contraceptive 
cap. 

Removal/reinsert  contra 
cap. 

Implant  hormone  pellet(s) 

Insert  drug  implant  device 

Remove  drug  implant  de- 
vice. 

Remove/insert  drug  im- 
plant. 

Repair  superficial 
wound(s). 

Repair  superficial 
wound(s). 

Repair  superficial 
wound(s). 

Repair  superficial 
wound(s). 

Repair  superficial 
wound(s). 

Repair  superficial 
wound(s). 

Repair  superficial 
wound(s). 

Repair  superficial 
wound(s).  , 

Repair  superficial 
wound(s). 


Physkaan 
work 
RVUs 


5.57 

0.17 
0.32 
0.54 
1.13 
0.57 
0.37 

1.86 
2.67 
1.31 
1.58 
2.89 
0.69 
2.61 
5.74 
6.98 
0.52 
0.80 

1.61 
1.93 
0.49 
0.84 

1.19 

1.69 

1.85 

9.08 
7.06 
2.13 

1.48 
1.78 

3.30 

1.48 
1.48 
1.78 

3.30 

1.70 

1.86 

2.24 

2.86 

3.67 

4.12, 

1.76 

1.99 

2.46 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


5.76 

0.25 
0.34 
0.44 
1.05 
0.45 
0.87 

2.18 
2.50 
1.12 
1.88 
2.32 
1.18 
3.50 
5.80 
7.34 
0.67 
0.68 

2.03 
2.41 
0.38 
1.18 

1.53 

1.90 

2.48 

N/A 
N/A 
7.24 

1.50 
1.74 

2.42 

1.12 
1.77 
2.01 

2.37 

2.07 

2.14 

2.43 

2.94 

3.53 

3.97 

2.24 

2.39 

2.69 


3.38 

0.07 
0.13 
0.21 
0.44 
0.23 
0.15 

1.76 
1.92 
0.56 
1.24 
1.86 
0.53 
1.53 
3.35 
3.91 
0.22 
0.36 

0.79 
1.00 
0.25 
0.42 

0.52 

0.70 

0.92 

10.74 
6.22 
4.84 

0.57 
0.70 

1.28 

0.56 
0.70 
0.86 

1.50 

0.50 

0.95 

1.06 

1.25 

1.57 

1.87 

0.51 

0.99 

1.11 


Mal- 

practkie 

RVUs 


0.46 

0.01 
0.02 
0.04 
0.09 
0.05 
0.03 

0.16 
0.33 
0.06 
0.17 
0.32 
0.05 
0.24 
0.56 
0.68 
0.02 
0.03 

0.17 
0.21 
0.05 
0.06 

0.10 

V 

0.17 

0.19 

0.88 
0.77 
0.21 

0.14 
0.17 

0.31 

0.10 
0.14 
0.17 

0.31 

0.13 

0.15 

0.17 

0.23 

0.31 

0.37 

0.14 

0.16 

0.18 


Non- 

acility 
total 


Facility 
total 


Global 


11.79 

0.43 
0.68 
1.02 
2.27 
1.07 
1.27 

4.20 
5.50 
2.49 
3.63 
5.53 
1.92 
6.35 
12.10 
15.00 
1.21 
1.51 

3.81 
4.55 
0.92 
2.C8 

2.82 

3.76 

4.52 

N/A 
N/A, 
9.58 

3.12 
3.69 

6.03 

2.70 
3.39 
3.96 

5.98 

3.90 

4.15 

4.84 

6.03 

7.51 

8.46 

4.14 

4.54 

5.33 


9.41 

0.25 
0.47 
0.79 
1.66 
0.85 
0.55 

3.78 
4.92 
1.93 
2.99 
5.07 
1.27 
4.38 
9.65 
11.57 
0.76 
1.19 

2.57 
3.14 
0.79 
1.32 

1.81 

2.56 

2.96 

20.70 

14.05 

7.18 

2.19 
2.65 

4.89 

2.14 
2.32 
2.81 

5.11 

2.33 

2.96 

3.47 

4.34 

5.55 

6.36 

2.41 

3.14 

3.75 


010 

000 
000 
000 
000 

zzz 

000 

010 
010 
000 
010 
010 
010 
010 
090 
090 
000 
000 

000 
000 

zzz 

000 

000 

000 

000 

090 
090 
090 

XXX 

000 

XXX 

000 
XXX 
XXX 

XXX 

010 
010 
010 
010 
010 
010 
010 
010 
010 


<  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resen«d.  Applicable  FARS/DFARS  Apply 
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'CPT/         1 
2HCPCS    1    ' 

1 

«OD 

Status 

Description 

PhysicJan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk:« 

RVUs 

Non- 
acllity 
total 

Facility 
total 

Global 

12015  

A 

Repair  superficial 

3.19 

3.28 

1.31 

0.24 

6.71 

4.74 

010 

wound(s). 

» 

12016  

A 

Repair  superficial 

3.93 

3.70 

1.59 

0.32 

7.95 

5.84 

010 

wound(s). 

12017  

A 

Repair  superficial 

4.71 

N/A 

1.95 

0.39 

N/A 

7.05 

010 

wound(s). 

12018  

A 

Repair  superficial 

5.53 

N/A 

2.32 

0.46 

N/A 

8.31 

010 

wound(s). 

12020  

A 

Closure  of  split  wound 

2.62 

2.74 

1.77 

0.24 

5.60 

4.63 

010 

12021  

A 

Closure  of  split  wound 

1.84 

1.81 

1.43 

0.19 

3.84 

3.46 

010 

12031  

A 

Layer  closure  of  wound(s) 

2.15 

2.36 

0.83 

0.15 

4.66 

3.13 

010 

12032 

A 

Layer  closure  of  wound(s) 

2.47 

3.88 

1.87 

0.15 

6.50 

4.49 

010 

12034  

A 

Layer  closure  of  wound(s) 
Layer  closure  of  wound(s) 

2.92 

3.24 

1.44 

0.21 

6.37 

4.57 

010 

12035  

A 

3.43 

5.27 

2.22 

0.30 

9.00 

5.95 

010 

12036  

,. 



A 

Layer  closure  of  wound(s) 

4.05 

5.53 

2.42 

0.41 

9.99 

6.88 

010 

12037  



A 

Layer  closure  of  wound(s) 

4.67 

6.62 

2.83 

0.49 

11.78 

7.99 

010 

12041  



A 

Layer  closure  of  wound(s) 

2.37 

2.53 

0.88 

0.17 

5.07 

3.42 

010 

12042  



A 

Layer  closure  of  wound(s) 

2.74 

3.28 

1.40 

0.17 

6.19 

4.31 

010 

12044  



A 

Layer  closure  of  wound(s) 

3.14 

3.28 

1.59 

0.24 

6.66 

4.97 

010 

12045  

,. 

A 

Layer  closure  of  wound(s) 

3.64 

3.79 

2.21 

0.34 

7.77 

6.19 

010 

12046 

A 

Layer  closure  of  wound(s) 

4.25 

6.61 

2.82 

0.40 

11.26 

7.47 

010 

12047  

,. 

A 

Layer  closure  of  wound(s) 

4.65 

6.50 

3.15 

0.41 

11.56 

8.21 

010 

12051  



A 

Layer  closure  of  wound(s) 

2.47 

3.30 

1.39 

0.16 

5.93 

4.02 

010 

12052  



A 

Layer  closure  of  wound(s) 

2.77 

3.24 

1.37 

0.17 

6.18 

4.31 

010 

12053  



A 

Layer  closure  of  wound(s) 

3.12 

3.29 

1.53 

0.20 

6.61 

4.85 

010 

12054  

A 

Layer  closure  of  wound(s) 

3.46 

3.63 

1.63 

0.25 

7.34 

5.34 

010 

12065  

.. 



A 

Layer  closure  of  wound(s) 

4.43 

4.63 

2.18 

0.35 

9.41 

6.96 

010 

12066  

;. 



A 

Layer  closure  of  wound(s) 

5.24 

6.92 

3.13 

0.43" 

12.59 

8.80 

010 

V12057  

A 

Layer  closure  of  wound(s) 

5.96 

6.27 

3.84 

0.50 

12.73 

10.30 

010 

13100  

A 

Repair  of  wound  or  lesion 

3.12 

3.59 

1.81 

0.21 

6.92 

5.14 

010 

13101  

A 

Repair  of  wound  or  lesion 

3.92 

3.83 

2.26 

0.22 

7.97 

6.40 

010 

13102  

•• 

A 

Repair  wound/lesion  add- 

1.24 

0.75 

0.58 

0.10 

2.09 

1.92 

ZZl 

13120  

A 

Repair  of  wound  or  lesion 

3.30 

3.69 

1.85 

0.23 

7.22 

5.38 

010 

13121  

,, 

A 

Repair  of  wound  or  lesion 

4.33 

4.05 

2.36 

0.25 

8.63 

6.94 

010 

13122  

A 

Repair  wound/lesion  add- 

1.44 

0.88 

0.64 

0.12 

2.44 

2.20 

zzz 

13131  

A 

Repair  of  wound  or  lesion 

3.79 

3.96 

2.18 

0.25 

8.00 

6.22 

010 

13132  

A 

Repair  of  wound  or  lesion 

5.95 

4.78 

3.23 

0.32 

11.05 

9.50 

010 

13133 

■■ 

A 

Repair  wound/lesion  add- 

2.19 

1.22 

1.05 

0.17 

3.58 

3.41 

777 

13150  

A 

Repair  of  wound  or  lesion 

3.81 

5.62 

2.65 

0.29 

9.72 

6.75 

010 

13151  

A 

Repair  of  wound  or  lesion 

4.45 

5.52 

3.10 

0.28 

10.25 

7.83 

010 

13152  

A 

Repair  of  wound  or  lesion 

6.33 

6.21 

4.01 

0.38 

12.92 

10.72 

010 

13153 

A 

Repair  wound/lesion  add- 

2.38 

1.37 

,    1.17 

0.18 

3.93 

3.73 

/// 

13160 

A 

Late  closure  of  wound  

10.48 

N/A 

7.24 

1.19 

N/A 

18.91 

090 

14000  

A 

Skin  tissue  rearrangement 

5.89 

8.69 

5.21 

0.46 

15.04 

11.56 

090 

14001  

A 

Skin  tissue  rearrangement 

8.47 

10.16 

6.70 

0.65 

19.28 

15.82 

090 

14020 

A 

Skin  tissue  rearrangement 

6.59 

9.35 

6.10 

0.50 

16.44 

13.19 

090 

14021  

A 

Skin  tissue  rearrangement 

10.06 

10.67 

7.88 

0.69 

21.42 

18.63 

090 

.14040 

A 

Skin  tissue  rearrangement 

7.87 

8.44 

7.01 

0.55 

16.86 

15.43 

090 

14041  

A 

Skin  tissue  rearrangement 

11:49 

10.87 

8.87 

0.71 

23.07 

21.07 

090 

14060 

A 

Skin  tissue  rearrangement 

8.50 

9.27 

7.82 

0.59 

18.36 

16.91 

090 

14061  

A 

Skin  tissue  rearrangement 

12.29 

11.90 

9.69 

0.75 

24.94 

22.73 

090 

14300  

A 

Skin  tissue  rearrangement 

11.76 

11.41 

9.32 

0.88 

24.05 

21.96 

090 

14350 

A 

Skin  tissue  nearrangement 

9.61 

N/A 

7.26 

1.09 

N/A 

17.96 

090 

15000  

A 

Skin  graft  

4.00 

3.89 

2.24 

0.37 

8.26 

6  61 

000 

15001  

A 

Skin  graft  add-on 

1.00 

1.39 

0.42 

0.11 

2.50 

1.53 

777 

15050  

A 

Skin  pincti  graft  

4.30 

6.08 

4.81 

0  46 

10.84 

9  57 

090 

15100  

A 

Skin  split  graft 

9.05 

12.83 

7.89 

0.94 

22.82 

17.88 

090 

15101  

A 

Skin  split  graft  add-on  

1.72 

3.89 

1.69 

0.18 

5.79 

3.59 

777 

15120  

A 

Skin  split  graft 

9.83 

11.04 

7.95 

0.90 

21.77 

1868 

090 

15121  

A 

Skin  split  graft  add-on  

2.67 

4.66 

1.91 

0.27 

7.60 

4.85 

777 

15200  

A 

Skin  full  graft  

8.03 

10.93 

6.11 

0.73 

19.69 

14  87 

090 

15201  

•  V  "  • " 

A 

Skin  full  graft  add-on  
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^CPT/ 
2HCPCS 


1S220 
15221 
15240 
15241 
15260 
15261 
15342 
15343 

15350 
15351 
15400 
15401 
15570 
15572 
15574 
15576 
15600 
15610 
15620 
15630 
15650 
15732 

15734 
15736 
15738 
15740 
15750 

15756 

15757 
15758 

15760 
15770 
15775 

15776 

15780 
15781  , 
15782 
15783 . 
15786. 
15787 . 
15788, 

15789  . 

15792  . 
15793. 
15810. 
15811  . 
15819. 
15820. 
15821  . 
15822. 
15823. 
15824. 

15825. 
15826. 
15828. 
15829. 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 


Description 


Skin  full  graft  

Skin  full  graft  add-on  

Skin  full  graft  

Skin  full  graft  add-on  

Skin  full  graft  

Skin  full  graft  add-on  

Cultured  skin  graft,  25  cm 

Culture  skn  graft  addl  25 
cm. 

Skin  homograft  

Skin  homograft  add-on  .... 

Skin  heterograft  

Skin  heterograft  add-on  ... 

Form  skin  pedicle  flap  

Form  skin  pedicle  flap  

Form  skin  pedicle  flap  

Form  skin  pedicle  flap  

Skin  graft  

Skin  graft  

Skin  graft  

Skin  graft  

Transfer  skin  pedicle  flap 

Muscle-skin  graft,  head/ 
neck. 

Muscle-skin  graft,  trunk  .... 

Muscle-skin  graft,  arm  

Muscle-skin  graft,  leg  

Island  pedicle  flap  graft  .... 

Neurovascular  pedicle 
graft. 

Free  myo/skin  flap 
microvasc. 

Free  skin  flap,  microvasc 

Free  fascial  flap, 
microvasc. 

Composite  skin  graft  

Derma-fat-fascia  graft  ....... 

Hair  transplant  punch 
grafts. 

Hair  transplant  punch 

grafts. 
Abrasion  treatment  of  skin 
Abrasion  treatment  of  skin 
Abrasion  treatment  of  skin 
Abrasion  treatment  of  skin 
Abrasion,  lesion,  single  .... 
Abrasion,  lesions,  add-on 
Chemical  peel,  face, 

epiderm. 
Chemical  peel,  face,  der- 
mal. 
Chemical  peel,  nonfacial  .. 
Chemical  peel,  nonfacial  .. 

Salabraslon 

Salabrasion 

Plastic  surgery,  neck  

Revision  of  lower  eyelid  ... 
Revision  of  lower  eyelid  ... 
Revision  of  upper  eyelid  ... 
Revision  of  upper  eyelid  ... 
Removal  of  forehead  wrin- 
kles. 
Removal  of  neck  wrinkles 
Removal  of  brow  wrinkles 
Removal  of  face  wrinkles 
Removal  of  skin  wrinkles  .. 


PhysKian 
work 
RVUs 


7.87 
1.19 
9.04 
1.86 
10.06 
2.23 
1.00 
0.25 

4.00 
1.00 
4.00 
1.00 
9.21 
9.27 
9.88 
8.69 
1.91 
2.42 
2.94 
3.27 
3.97 
17.84 

17.79 
16.27 
17.92 
10.25 
11.41 

35.23 

35.23 
35.10 

8.74 
7.52 
3.96 

5.54 

7.29 
4.85 
4.32 
4.29 
2.03 
0.33 
2.09 

4.92 

1.86 
3.74 
4.74 
5.39 
9.38 
5.15 
5.72 
4.45 
7.05 
0.00 

0.00 
0.00 
0.00 
0.00 


Non- 

faciltty  PE 

RVUs 


10.82 
0.92 

10.38 
1.48 

10.10 
2.78 
1.84 
0.27 

8.37 
0.95 
4.28 
1.23 
9.27 
8.58 
8.98 
9.61 
7.24 
3.83 
7.64 
7.00 
6.86 
18.42 

18.28 

18.50 

18.28 

9.97 

N/A 

N/A 

N/A 
N/A 

9.95 
N/A 
2.83 

5.49 

7.23 
5.46 
4.44 
5.04 
1.66 
0.32 
3.39 

6.54 

3.22 
N/A 
3.99 
6.43 
N/A 
7.01 
7.40 
5.93 
7.93 
0.00 

0.00 

0.00 
0.00 
0.00 


Facility 
PE  RVUs 


6.55 
0.58 
7.80 
0.93 
8.80 
1.45 
0.56 
0.10 

4.90 
0.40 
4.21 
0.45 
6.55 
6.27 
7.08 
6.55 
2.75 
3.09 
3.75 
4.02 
4.10 
12.48 

12.55 

11.43 

11.95 

7.91 

9.16 

21.18 

22.24 
22.23 

7.16 
6.84 
1.35 

2.87 

7.23 
5.46 
4.44 
4.26 
1.30 
0.16 
2.24 

5.06 

2.82 
4.25 
3.99 
5.62 
7.36 
5.48 
5.64 
4.45 
6.35 
0.00 

0.00 
0.00 
0.00 
0.00 


K4al- 

practk:e 

RVUs 


Non- 
acility 
total 


Facility 
total 


Global 


0.68 
0.12 
0.80 
0.17 
0.63 
0.17 
0.09 
0.02 

0.42 
0.11 
0.40 
0.11 
0.96 
0.93 
0.92 
0.72 
0.19 
0.25 
0.28 
0.28 
0.36 
1.50 

1.91 
1.78 
1.95 
0.62 
1.16 

3.11 

3.37 
3.52 

0.72 
0.78 
0.43 

0.60 

0.41 
0.27 
0.21 
0.26 

0.11 
0.02 
0.11 

0.27 

0.10 
0.17 
0.42 
0.52 
0.77 
0.30 
0.31 
0.22 
0.32 
0.00 

0.00 
0.00 
0.00 
0.00 


19.37 
2.23 

20.22 
3.51 

20.79 
5.18 
2.93 
0.54 

12.79 

2.06 

8.68 

2.34 

19.44 

18.78 

19.78 

19.02 

9.34 

6.50 

10.86 

10.55 

11.19 

37.76 

37.98 
36.55 
38.15 
20.84 
N/A 

N/A 

N/A 

r^A 

19.41 
N/A 
7.22 

11.63 

14.93 
10.58 
8.97 
9.59 
3.80 
0.67 
5.59 

11.73 

5.18 

N/A 

9.15 

12.34 

N/A 

12.46 

13.43 

10.60 

15.30 

0.00 

0.00 
0.00 
0.00 
0.00 


15.10 
1.89 

17.64 
2.96 

19.49 
3.85 
1.65 
0.37 

9.32 

1.51 

8.61 

1.56 

16.72 

16.47 

17.88 

15.96 

4.85 

5.76 

6.97 

7.57 

8.43 

31.82 

32.25 
29.48 
31.82 
18.78 
21.73 

59.52 

60.84 
60.85 

16.62 

15.14 

5.74 

9.01 

14.93 
10.58 
8.97 
8.81 
3.44 
0.51 
AAA 

10.25 

4.78 

8.16 

9.15 

11.53 

17.51 

10.93 

11.67 

9.12 

13.72 

0.00 

0.00 
0.00 
0.00 
0.00 


090 
ZZZ 
090 
ZZZ 
090 
ZZZ 
010 
ZZZ 

090 
ZZZ 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 
090 
090 

090 

090 
090 

090 
090 
000 

000 

090 
090 
090 
090 
010 
ZZZ 
090 

090 

090 

090 

090 

090' 

090 

090 

090 

090 

090 

000 

000 
000 
000 
000 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
'  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 

1 

lOD 

Status 

Description 

Physician 
vyork 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practrce 

RVUs 

Non- 
acility 
total 

Facility 
total 

Gk>bal 

15831  



A 

Excise  excessive  skin  tis- 

12.40 

N/A 

8.36 

1.30 

N/A 

22.06 

090 

15832 



A 

sue. 
Excise  excessive  skin  tis- 

11.59 

N/A 

8.52 

1.21 

N/A 

21.32 

090 

15833 



A 

Excise  excessive  skin  tis- 

10.64 

N/A 

8.22 

1.17 

N/A 

20.03 

090 

15834 



A 

sue. 
Excise  excessive  skin  (is- 

10.85 

N/A 

7.80 

1-.18 

N/A 

19.83 

090 

15835 



A 

sue. 
Excise  excessive  skin  tis- 

11.67 

11.70 

7.76 

1.13 

24.50 

20.56 

090 

15836 



A 

sue. 
Excise  excessive  skin  tis- 

9.34 

N/A 

6.92 

0.95 

N/A 

17.21 

090 

15837  



A 

sue. 
Excise  excessive  skin  tis- 

8.43 

8.10 

7.12 

0.78 

17.31 

16.33 

090 

15838  



A 

sue. 
Excise  excessive  skin  tis- 

7.13 

N/A 

6.23 

0.58 

N/A 

13.94 

090 

15839 

A 

sue. 
Excise  excessive  skin  tis- 

9.38 

8.02 

6.31 

0.88 

18.28 

16.57 

090 

15840 

A 

sue. 
Graft  for  face  nerve  palsy 

13.26 

N/A 

10.32 

1.15 

t^A 

24.73 

090 

15841  

A 

Graft  for  face  nerve  palsy 

23.26 

N/A 

15.38 

2.65 

N/A 

41.29 

090 

15842  



A 

Flap  for  face  nerve  palsy  .. 

37.96 

N/A 

23.49 

3.99 

N/A 

65.44 

090 

15845  



A 

Skin  and  muscle  repair, 
face. 

12.57 

N/A 

9.34 

0.80 

N/A 

22.71 

090 

15850 

B 
A 
A 

Removal  of  sutures    

0.78 
0.86 
0.86 

1.62 
1.78 
1.90 

0.30 
0.34 
0.36 

0.04 
0.05 
0.07 

2.44 
2.69 
2.83 

1.12 
1.25 
1.29 

XXX 

15851  

Removal  of  sutures  

000 

15852  

Dressing  cfiange.not  for 

000 

bum. 

15860  



A 

Test  for  blood  flow  in  graft 

1.95 

1.30 

0.80 

0.13 

3.38 

2.88 

000 

15876  

R 

Suction  assisted  lipectomy 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

15877  



R 

Suction  assisted  lipectomy 

0.00 

0.00 

0.00 

0.00 

OOO 

0.00 

000 

15878  

R 

Suction  assisted  lipectomy 

0.00 

0.00 

OOO 

0.00 

0.00 

0.00 

000 

15879  

R 

Suction  assisted  lipectomy 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

15920  



A 

Removal  of  tail  bone  ulcer 

7.95 

N/A 

5.68 

0.83 

N/A 

14.46 

090 

15922  



A 

Removal  of  tail  bone  ulcer 

9.90 

N/A 

7.50 

1.06 

N/A 

18.46 

090 

15931  



A 

Remove  sacrum  pressure 

9.24 

N/A 

5.83 

0.95 

N/A 

16.02 

090 

15933  

.. 



A 

Remove  sacmm  pressure 

10.85 

N/A 

8.07 

1.14 

N/A 

20.06 

090 

15934  



A 

Remove  sacrum  pressure 

12.69 

N/A 

8.35 

1.35 

N/A 

22.39 

090 

15935  ......> 

^  •• 



A 

Remove  sacmm  pressure 

14.57 

N/A 

10.51 

.  1.56 

N/A 

26.64 

090 

15936  



A 

Remove  sacrum  pressure 

12.38 

N/A 

8.66 

1.32 

N/A 

22.36 

090 

15937  



A 

Remove  sacrum  pressure 

14.21 

N/A 

10.23 

1.51 

N/A 

25.95 

090 

15940  

A 

Remove  hip  pressure  sore 

9.34 

N/A 

6.33 

0.98 

N/A 

16.65 

090 

15941  



A 

Remove  flip  pressure  sore 

11.43 

N/A 

9.75 

1.23 

N/A 

22.41 

090 

15944  



A 

Remove  hip  pressure  sore 

11.46 

N/A 

8.87 

1.21 

N/A 

21.54 

090 

15945  



A 

Remove  hip  pressure  sore 

12.69 

N/A 

9.92 

1.38 

N/A 

23.99 

090 

15946  



A 

Remove  hip  pressure  sore 

21.57 

N/A 

14.86 

2.32 

N/A 

38.75 

090 

15950  ....>.. 



A 

Remove  thigh  pressure 

7.54 

N/A 

5.54 

0.80 

N/A 

13.88 

090 

t5951  



A 

Remove  thigh  pressure 

sore. 
Remove  thigh  pressure 

sore. 
Remove  thigh  pressure 

10.72 

N/A 

8.08 

1.14 

N/A 

19.94 

090 

15952  



A 

11.39 

N/A 

7.81 

1.19 

N/A 

20.39 

090 

15953  



A 

12.63 

N/A 

9.22 

1.38 

N/A 

23.23 

090 

15956  



A 

Remove  thigh  pressure 

15.52 

N/A 

10.96 

1.64 

N/A 

28.12 

090 

15958  



A 

sore. 
Remove  thigh  pressure 

sore. 
Removal  of  pressure  sore 

15.48 

N/A 

11.24 

1.66 

N/A 

28.38 

090 

15999  

. 

C 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

16000  

A 

Initial  treatment  of  bum(s) 

0.89 

0.89 

0.27 

0.06 

1.84 

1.22 

000 

16010 

A 

Treatment  of  burn(s)  

a  copyright  American  Medical  Associati 

0.87 

■XV  All  Rights  Re 

0.68 

served.  Applicab 

0.65 

0.07 

1.62 

1.59 

000 

'OPT  codes 

an 

descriptions  only  ar 

to  FARS/DFARS  Apply. 

'Copyhght/ 

\mt 

ican  De 

ntai  Associa 

lion.  All  rights  reseived. 

■* 

1 

\ 

- 
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1CPT/ 
2HCPCS 


=  16015 
16020 
16025 
16030 
16035 
16036 

17000 

17003 
17004 

17106 
17107 
17108 
17110 
17111 

17250 

17260 

17261 

17262 

17263 

17264 

17266 

17270 

17271 

17272 

17273. 

17274 

17276 

17280 

17281 

17282 

17283 

17284 

17286 

17304. 

17305 

17306 

17307 

17310 

17340 
17360 
17380 

17999 
19000 
19001 
19020 
19030 
19100 

19101  . 
19102. 
19103. 
19110. 
19112. 
19120. 
19125  . 


MOD      Status 


Description 


Treatment  of  bum(s)  

Treatment  of  bum(s) 

Treatment  of  bum(s)  

Treatment  of  bum(s)  

Incision  of  bum  scab,  initi 
Incise  bum  scab,  addl 

incis. 
Destroy  benign/premlg  le- 
sion. 

Destroy  lesions,  2-14  

Destroy  lesions,  15  or 

more. 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 

Destruct  lesion,  1-14  

Destruct  lesion,  15  or 

more. 
Chemical  cautery,  tissue  . 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destructkjn  of  skin  lesions 
Destruction  of  skin  lesions 
Destructk>n  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destruction  of  skin  lesk>ns 
Destruction  of  skin  lesions 
Destruction  of  skin  lesions 
Destructk>n  of  skin  lesions 
Destruction  of  skin  lesions 
1  stage  mohs,  up  to  5 

spec. 
2^stage  mohs,  up  to  5 

spec. 
3  stage  mohs,  up  to  5 

spec. 
Mohs  addl  stage  up  to  5 

spec. 
Mohs  any  stage  >  5  spec 
each. 

Cryotherapy  of  skin  

Skin  peel  therapy  

Hair  removal  by  elec- 
trolysis. 

Skin  tissue  procedure 

Drainage  of  breast  lesion 
Drain  breast  lesion  add-on 
Incision  of  breast  lesion  ... 
Injection  for  breast  x-ray  .. 
Bx  breast  percut  w/o 
image. 

Bk>psy  of  breast,  open  

Bx  breast  percut  w/image 
Bx  breast  percut  w/devrce 

Nipple  exploration 

Excise  breast  duct  fistula 
Removal  of  breast  lesion  .. 
Excisran,  breast  lesion  


Ptiysician 
work 
RVUs 


2.35 
0.80 
1.85 
2.08 
3.75 
1.50 

0.60 

0.15 
2.79 

4.59 
9.16 
13.20 
0.65 
0.92 

0.50 
0.91 
1.17 
1.58 
1.79 
1.94 
2.34 
1.32 
1.49 
1.77 
2.05 
2.59 
3.20 
1.17 
1.72 
2.04 
2.64 
3.21 
4.44 
7.60 

2.85 

2.85 

2.85 

0.62 

0.76 
1.43 
0.00 

0.00 
0.84 
0.42 
3.57 
1.53 
1.27 

3.18 
2.00 
3.70 
4.30 
3.67 
5.56 
6.06 


Non- 
facility  PE 
RVUs 


I^A 
1.31 
1.82 
2.24 
N/A 
N/A 

1.00 

0.11 
.  2.37 

5.01 
-7.69 
9.82 
1.68 
1.73 

1.26 
1.32 
1.66 
1.94 
2.12 
2.28 
2.58 
1.75 
1.83 
2.05 
2.26 
2.63 
3.03 
1.66 
1.96 
2.21 
2.61 
3.01 
3.79 
8.28 

3.90 

3.92 

3.87 

1.51 

0.38 
1.50 
0.00 

0.00 
2.06 
0.80 
6.13 
3.40 
2.17 

4.74 
4.02 
12.24 
7.47 
7.85 
4.64 
4.88 


Facility 
PE  RVUs 


Mal- 

practrce 

RVUs 


1.18 
0.62 
099 
1.14 
1.49 
0.61 

0.32 

0.07 
1.32 

3.29 
5.45 
7.72 
0.51 
0.61 

035 
0.46 
0.60 
0.80 
0.87 
0.90 
1.01 
0.65 
0.76 
0.90 
1.01 
1.23 
1.47 
0.58 
0.87 
1.03 
1.28 
1.55 
2.24 
3.65 

1.37 

1.38 

1.40 

0.31 

0.31 
0.77 
0.00 

0.00 
0.36 
0.14 
2.84 

051 
0.43 

1.71 
0.67 
1.26 
3.21 
2.74 
3.11 
3.34 


0.22 
0.06 
0.16 
0.18 
0.36 
0.11 

0.03 

0.01 
0.12 

0.28 
0.53 
0.89 
0.04 
0.04 

0.04 
0.04 
O05 
0.07 
0.08 
0.08 
0.11 
0.06 
0.06 
0.07 
0.09 
0.11 
015 
O05 
0.07 
0.09 
0.11 
0.14 
0.22 
0.31 

0.12 

0.12 

0.12 

005 

0.04 
0.06 
0.00 

0.00 
0.07 
0.03 
0.35 
0.07 
010 

0.20 
0.13 

ai6 

0.44 
0.38 
0.56 
0.61 


Non- 
acility 
total 


N/A 
2.17 
3.83 
4.50 
N/A 
N/A 

1.63 

0.27 
5.28 

9.88 

17.38 

23.91 

2.37 

2.69 

1.80 
2.27 
2.88 
3.59 
3.99 
4.30 
5.03 
3.13 
3.38 
3.89 
4.40 
5.33 
6.38 
2.88 
3.75 
4.34 
5.36 
6.36 
8.45 
16.19 

6.87 

6.89 

6.84 

2.18 

1.18 
2.99 
0.00 

0.00 
2.97 
1.25 
10.05 
5.00 
3.54 

8.12 
6.15 
16.10 
12.21 
11.90 
10.76 
11.55 


FacHity 
total 


3.75 
1.48 
3.00 
3.40 
5.60 
2.22 

0.95 

0.23 
4.23 

8.16 

15.14 

21.81 

1.20 

1.57 

0.89 
1.41 
1.82 
2.45 
2.74 
2.92 
3.46 
2.03 
2.31 
2.74 
3.15 
3.93 
4.82 
1.80 
2.66 
3.16 
4.03 
4.90 
6.90 
11.56 

4.34 

4.35 

4.37 

0.98 


Gtobal 


000 
000 
000 
000 
090 
ZZZ 

010 

ZZZ 

010 

090 
090 
090 
010 
010 

000 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
010 
000 

000 

000 

000 

ZZZ 


1.11 

010 

2.26 

010 

poo 

000 

0.00 

YYY 

1.27 

000 

0.59 

777 

6.76 

090 

2.11 

000 

1.80 

000 

5.09 

010 

2.80 

000 

5.12 

000 

7.95 

090 

6.79 

090 

9.23 

090 

10.01 

090 

'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicabie  FARS/DFARS  Apply 
^  Copyright  Americari  Dental  Association.  All  rights  reserved. 
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^CPT/ 
2HCPCS 


^OD 


19126 

19140 
19160 
19162 

19180 
19182 
19200 
19220 
19240 
19260 

19271 
19272 

19290 
19291 
19295 
19316 
19318 
19324 
19325 

19328 
19330 

19340 

19342 
19350 
19355 
19357 
19361 
19364 
19366 
19367 
19368 
19369 
19370 
19371 
19380 

19396 

19499 
20000 
20005 
20100 
20101 
20102 
20103 
20150 
20200 
20205 
20206 
20220 
20225 
20240 
20245 
20250 
20251 
20500 
20501 
20520 
20525 


"  CPT  Qodes  am 
^Copyright 
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Status 


Description 


Excision,  addl  breast  le- 
sion. 

Removal  of  breast  tissue  .. 

Removal  of  breast  tissue  .. 

Remove  breast  tissue, 
nodes. 

Removal  of  breast  

Removal  of  breast  

Removal  of  breast  

Removal  of  breast  

Removal  of  breast  

Removal  of  cfiest  wall  le- 
sion. 

Revision  of  chest  wall  

Extensive  chest  wall  sur- 
gery 

Place  needle  wire,  breast 

Place  needle  wire,  breast 

Place  breast  clip,  percut  ... 

Suspension  of  breast  

Reduction  of  large  breast 

Enlarge  breast  

Enlarge  breast  with  im- 
plant. 

Removal  of  breast  implant 

Removal  of  implant  mate- 
rial. 

Immediate  breast  pros- 
thesis. 

Delayed  breast  prosthesis 

Breast  reconstruction  

Correct  inverted  nipple(s) 

Breast  reconstruction  

Breast  reconstruction* 

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Breast  reconstruction  

Surgery  of  breast  capsule 

Removal  of  breast  capsule 

Revise  breast  reconstruc- 
tion. 

Design  custom  breast  im- 
plant 

Breast  surgery  procedure 

Incision  of  abscess  

Incision  of  deep  abscess  .. 

Explore  wound,  neck  

Explore  wound,  chest 

Explore  wound,  atKJomen 

Explore  wound,  extremity 

Excise  epiphyseal  bar  

Muscle  biopsy 

Deep  muscle  biopsy  

Needle  biopsy,  muscle  

Bone  biopsy,  trocar/needle 

Bone  biopsy,  trocar/needle 

Bone  biopsy,  excisional  .... 

Bone  biopsy,  excisional  .... 

Open  bone  biopsy  

Open  bone  biopsy  

Injection  of  sinus  tract  

Inject  sinus  tract  for  x-ray 

Removal  of  foreign  body  .. 

Removal  of  foreign  body  .. 


Physician 
work 
RVUs 


2.93 

5.14 

5.99 

13.53 

8.80 
7.73 
15.49 
15.72 
16.00 
15.44 

18.90 
21.55 

1.27 
0.63 
0.00 
10.69 
15.62 
5.85 
8.45 

5.68 
7.59 

6.33 

11.20 

8.92 

7.57 

18.16 

19.26 

41.00 

21.28 

25.73 

32.42 

29.82 

8.05 

9.35 

9.14 

2.17 

0.00 
2.12 
3.42 

10.08 
3.22 
3.94 
5.30 

13.69 
1.46 
2.35 
0.99 
1.27 
1.87 
3.23 
7.78 
5.03 
5.56 
1.23 
0.76 
1.85 
3.50 


Non- 
facility  PE 
RVUs 


N/A 

7.35 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

3.03 
1.76 
2.83 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 
14.46 
13.06 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

5.91 

0.00 
2.44 
3.44 
5.92 
3.02 
3.57 
4.25 
N/A 
3.20 
4.21 
3.23 
4.83 
4.37 
N/A 
N/A 
N/A 
N/A 
6.00 
3.04 
2.28 
3.44 


Facility 
PE  RVUs 


Mair 

practice 

RVUs 


1.02 

3.44 
3.48 
6.46 

5.11 
4.84 
8.12 
8.39 
8.37 
11.09 

17.48 
18.27 

0.43 
0.21 
N/A 
7.83 
11.42 
5.01 
6.71 

5.17 
6.09 

3.18 

8.95 

7.25 

5.12 

14.13 

12.01 

24.08 

11.44 

16.89 

20.65 

20.17 

6.98 

8.02 

7.90 

1.01 

0.00 
1.63 
2.15 
4.44 
1.61 
1.82 
3.28 
7.37 
0.79 
1.23 
0.35 
2.80 
2.95 
2.56 
6.39 
4.61 
5.26 
3.86 
0.25 
1.82 
2.68 


0.30 

0.52 
0.61 
1.38 

0.88 
0.79 
1.51 
1.56 
1.62 
1.64 

2.27 
2.54 

0.06 
0.03 
0.01 
1.15 
1.69 
0.63 
0.90 

0.61 
0.81 

0.68 

1.21 
0.95 
0.80 
1.96 
2.08 
3.91 
2.27 
2.78 
3.51 
3.24 
0.86 
1.01 
0.98 

0.23 

0.00 
0.17 
0.34 
0.99 
0.24 
0.35 
0.57 
0.96 
0.17 
0.23 
0.06 
0.06 
0.11 
0.33 
0.44 
0.50 
0.79 
0.10 
0.03 
0.17 
0.40 


Non- 
acility 
total 


N/A 

13.01 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

4.36 
2.42 
2.84 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 
24.33 
21.43 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

8.31 

0.00 
4.73 
7.20 

16.99 
6.48 
7.86 

10.12 
N/A 
4.83 
6.79 
4.28 
6.16 
6.35 
N/A 
N/A 
N/A 
N/A 
7.33 
3.83 
4.30 
7.34 


Facility 
total 


4.25 

9.10 
10.b8 
21.37 

14.79 
13.36 
25.12 
25.67 
25.99 
28.17 

38.65 
42.36 

1.76 
0.87 
N/A 
19.67 
28.73 
11.49 
16.06 

11.46 
14.49 

10.19 

21.36 
17.12 
13.49 
34.25 
33.35 
68.99 
34.99 
45.40 
56.58 
53.23 
15.89 
18.38 
18.02 

3.41 

0.00 

3.92 

5.91 

15.51 

5.07 

6.11 

9.15 

22.02 

2.42 

3.81 

1.40 

4.13 

4.93 

6.12 

14.61 

10.14 

11.61 

5.19 

1.04 

3.84 

6.58 


Global 


zzz 

090 

090 
090 

090 
090 
090 
090 
090 
090 

090 
090 

000 
ZZZ 
ZZZ 

090 
090 
090 
090 

090 
090 

ZZZ 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

000 

YYY 
010 
010 
010 
010 
010 
010 
090 
000 
000 
000 
000 
000 
010 
010 
010 
Old 
010 
000 
010 
010 


'CPT/ 
2HCPCS 


20526 
20550 
20551 
20552 
20553 
20600 
20605 
20610 
20612 
20615 
•  20650 

20660 
20661 
20662 
20663 
20664 
20665 
20670 

20680 

20690 
20692 
20693 
20694 

20802 

20805 
20808 

20816 

20822 

20824 

20827 

20838 

20900 
20902 
20910 
20912 
20920 
20922 
20924 

20926 
20931 
20937 
20938 
20950 
20955 

20956 
20957 
20962 

20969 

20970 

20972 

20973. 

20974. 


MOD 


Status 


Description 


Ther  injection,  carp  tunnel 
Inj  tendon  sheath/ligament 
Inject  tendon  origin/insert 
Inject  trigger  point,  1  or  2 
Inject  trigger  points,  =/>  3 

Drain/inject,  joint/bursa 

Drain/inject,  joint/bursa 

Drain/inject,  joint/bursa  

Aspirate/inj  ganglion  cyst .. 
Treatment  of  bone  cyst  .... 
Insert  and  remove  bone 

pin. 
Apply,  rem  fixation  device 
Application  of  head  brace 
Application  of  pelvis  brace 
Application  of  thigh  brace 

Halo  brace  application 

Removal  of  fixation  device 
Removal  of  support  im- 
plant. 
Removal  of  support  im-     - 

plant. 
Apply  tK)ne  fixation  device 
Apply  bone  fixation  device 
Adjust  tx)ne  fixation  device 
Remove  twne  fixation  de- 
vice. 
Replantation,  arm,  com- 
plete 
Replant  forearm,  complete 
Replantation  hand,  com- 
plete. 
Replantation  digit,  com- 
plete. 
Replantation  digit,  com- 
plete. 
Replantation  thumb,  com- 
plete. 
Replantation  thumb,  com- 
plete. 
Replantation  foot,  com- 
plete. 
Removal  of  bone  for  graft 
Removal  of  twne  for  graft 
Remove  cartilage  for  graft 
Remove  cartilage  for  graft 
Removal  of  fascia  for  graft 
Removal  of  fascia  for  graft 
Removal  of  tendon  for 

graft. 
Removal  of  tissue  for  graft 

Spinal  bone  allograft  

Spinal  bone  autograft  

Spinal  bone  autograft  

Fluid  pressure,  muscle  

Fibula  bone  graft, 

microvasc. 
Iliac  bone  graft,  microvasc 
Mt  bone  graft,  microvasc  .. 
Other  txjne  graft, 

microvasc. 
Bone/skin  graft,  microvasc 
Bone/skin  graft,  iliac  crest 
Bone/skin  graft,  metatarsal 
Bone/skin  graft,  great  toe 
Electrical  bone  stimulation 


Physkaan 
work 
RVUs 


0.94 
0.75 
0.75 
0.66 
0.75 
0.66 
0.68 
0.79 
0.70 
2.28 
2.23 

2.51 
4.89 
6.07 
5.43 
8.06 
1.31 
1.74 

3.35 

3.52 
6.41 
5.86 
4.16 

41.15 

50.00 

61.65 

30.94 

25.59 

30.94 

26.41 

41.41 

5.58 
7.55 
5.34 
6.35 
5.31 
6.61 
6.48 

5.53 
1.81 
2.79 
3.02 
1.26 
39.21 

39.27 
40.65 
39.27 

43.92 
43.06 
42.99 
45.76 
0.62 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


0.98 
0.73 
0.70 
0.74 
0.85 
0.66 
0.77 
0.96 
0.73 
2.59 
2.47 

3.12 
N/A 
N/A 
N/A 
N/A 
1.98 
6.83 

3.44 

N/A 
N/A 
N/A 
7.10 

N/A 

N/A 
N/A 

t^A 

N/A 

N/A 

N/A 

N/A 

7.43 
N/A 

7.19 
N/A 
N/A 

6.90 
N/A 

N/A 
N/A 
N/A 
N/A 
1.39 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

21.88 

N/A 

0.63 


0.52 
0.24 
0.34 
0.21 
0.22 
0.36 
0.37 
0.42 
0.34 
1.82 
1.97 

1.74 
5.05 
5.54 
4.86 
7.16 
1.32 
3.98 

3.44 

2.51 
3.80 
8.43 
4.64 

21.97 

35.96 
44.22 

40.19 

36.64 

38.92 

38.68 

22.96 

5.57 
7.06 
5.51 
6.21 
4.48 
5.18 
6.00 

5.06 
0.95 
1.49 
1.59 
1.02 
25.69 

25.40 
19.47 
26.91 

28.25 
26.58 
20.34 
25.64 
0.56 


Mal- 

practk^ 

RVUs 


0.06 
0.06 
0.06 
0.06 
0.06 
0.06 
0.06 
0.08 
0.06 
0.19 
0.28 

0.48 
0.92 
0.81 
0.77 
1.49 
0.17 
0.23 

0.46 

0.47 
0.60 
0.85 
0.57 

5.81 

3.95 
6.49 

3.01 

3.07 

3.48 

3.21 

5.85 

0.77 
1.06 
0.50 
0.55 
0.54 
0.88 
0.82 

0.73 
0.34 
0.43 
0.52 
0.16 
4.35 

5.77 
5.74 
5.19 

4.34 
4.64 
6.07 
4.65 
0.09 


Non- 
aciiity 
total 


1.98 
1.54 
1.51 
1.46 
1.66 
1.38 
1.51 
1.83 
1.49 
5.06 
4.98 

6.11 
N/A 
N/A 
N/A 
N/A 
3.46 
8.80 

7.25 

N/A 

N/A 

N/A 

11.83 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

13.78 
N/A 

13.03 
N/A 
N/A 

14.39 
N/A 

N/A 
N/A 

r^A 

N/A 
2.81 
N/A 

l^i/A 
N/A 
N/A 

N/A 
N/A 
70.94 
N/A 
1.34 


Facility 
total 


1.52 
1.05 
1.15 
0.93 
1.03 
1.08 
1.11 
1.29 
1.10 
4.29 
4.48 

4.73 
10.86 
12.42 
11.06 
16.71 
2.80 
5.95 

7.25 

6.50 
10.81 
15.14 

9.37 

68.93 

89.91 
112.36 

74.14 

65.30 

73.34 

68.30 

70.22 

11.92 
15.67 
11.35 
13.11 
10.33 
12.67 
13.30 

11.32 
3.10 
4.71 
5.13 
2.44 

69.25 

70.44 
65.86 
71.37 

76.51 
74.28 
69.40 
76.05 
1.27 


Global 


000 
000 
000 
000 
000 
000 
000 
000 
000 
010 
010 

000 
090 
090 
090 
090 
010 
010 

090 

090 
090 
090 
090 

090 

090 
090 

090 

090 

090 

090 

090 

090 
090 
090 
090 
090 
090 
090 

090 
ZZZ 
ZZZ 
ZZZ 

000 
090 

090 
090 
090 

090 
090 
090 
090 
000 


Arm  lean 
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^CPT/ 
2HCPCS 

1 

10D 

I 
Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

20975  

A 

Electrical  tx)ne  stimulation 

2.60 

N/A 

1.76 

0.42 

N/A 

4.78 

000 

20979  

A 

Us  bone  stimulation 

0.62 

0.78 

0.34 

0.04 

1.44 

1.00 

000 

20999  

C 

Musculoskeletal  surgery  ... 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

21010 

A 

Incision  of  jaw  joint 

10.14 

N/A 

7.41 

0.54 

N/A 

18.09 

090 

21015  

A 

Resection  of  facial  tumor .. 

5.29 

N/A 

5.73 

0.52 

N/A 

11.54 

090 

21025  

•• 

A 

Excision  of  bone,  lower 

10.06 

10.50 

8.40 

0.79 

21.35 

19.25 

090 

21026  

A 

Excision  of  facial  bone(s) 

4.85 

7.20 

5.70 

0.40 

12.45 

10.95 

090 

21029  

•• 

A 

Contour  of  face  bone  le- 

7.71 

8,89 

6.44 

0.74 

17.34 

14.89 

090 

21030  

•• 

A 

Excise  max/zygoma  b9 
tunKW. 

3.89 

5.93 

4.17 

0.60 

10.42 

8.66 

090 

21031  

A 

Remove  exostosis,  man- 
dible. 

3.24 

4.74 

.3.18 

0.28 

8.26 

6.70 

090 

21032  

A 

Remove  exostosis,  maxilla 

3.24 

4.78 

3.29 

0.27 

8.29 

6.80 

090 

21034  ....... 

•• 

A 

Excise  max/zygoma  mig 
tumor. 

16.17 

13.91 

11.51 

1.37 

31.45 

29.05 

090 

21040  

., 

A 

Excise  mandible  lesion 

3.89 

5.79 

3.84 

0.19 

9.87 

7.92 

090 

21044  

A 

Removal  of  jaw  bone  le- 

11.86 

N/A 

8.95 

0.87 

N/A 

21.68 

090 

21045  

A 

Extensive  jaw  surgery  

16.17 

N/A 

11.75 

1.20 

N/A 

29,12 

090 

21046  

A 

Remove  mandible  cyst 
complex. 

13.00 

N/A 

13.21 

1.01 

N/A 

27.22 

090 

21047  

A 

Excise  twr  jaw  cyst  w/re- 
palr. 

18.75 

N/A 

13.84 

1.53 

N/A 

34.12 

090 

21048  

A 

Remove  maxilla  cyst  com- 
plex. 

13.50 

N/A 

13.50 

1.01 

N/A 

28.01 

090 

21049  

•• 

A 

Excis  uppr  jaw  cyst  w/re- 
pair. 

18.00 

N/A 

13.41 

1.01 

N/A 

32.42 

090 

21050  

A 

Removal  of  jaw  joint  

10.77 

N/A 

10.66 

0.84 

N/A 

22.27 

090 

21060 

A 

Remove  jaw  joint  cartilage 

10.23 

N/A 

10.18 

1.16 

N/A 

21.57 

090 

21070 „ 

.. 

A 

Remove  coronoid  process 

8.20 

N/A 

7.25 

0.67 

N/A 

16.12 

090 

21076  

... 

A 

Prepare  face/oral  pros- 
thesis. 

13.42 

13.19 

10.52 

1.36 

27,97 

25.30 

010 

21077  

... 

A 

Prepare  face/oral  pros- 
tliesis. 

33.75 

33.45 

27.14 

3.43 

70.63 

64.32 

090 

21079  

... 

A 

Prepare  face/oral  pros- 
ttiesis. 

22.34 

23.11 

18.12 

1.59 

47.04 

42.05 

090 

21080  

... 

*'**>' 

A 

Prepare  face/oral  pros- 
thesis. 

25.10 

26.21 

20.48 

2.55 

53.86 

48.13 

090 

21081  

... 

A 

Prepare  face/oral  pros- 
thesis. 

22.88 

23.87 

18.42 

1.87 

48.62 

43.17 

090 

21082  

... 

A 

Prepare  face/oral  pros- 
thesis. 

20.87 

20.66 

16.57 

1.46 

42.99 

38.90 

090 

21083  

... 

A 

Prepare  face/oral  pros- 
thesis. 

19.30 

20.13 

15.24 

1.96 

41.39 

36.50 

090 

21084  

... 



A 

Prepare  face/oral  pros- 

22.51 

23.94 

18.60 

1.57 

48.02 

42.68 

090 

"^ 

^ 

thesis. 

21085  

A 

Prepare  face/oral  pros- 
thesis. 

900 

884 

711 

0  65 

18  49 

16  76 

010 

21086  

A 

Prepare  face/oral  pros- 
thesis. 

24  92 

25  25 

20  19 

1  86 

52  03 

46  97 

090 

21087  ....... 

A 

Prepare  face/oral  pros- 
ttiesis. 

24  92 

24  82 

20  06 

2  22 

51  96 

47  20 

090 

21088  

c 

Prepare  face/oral  pros- 
thesis. 

000 

000 

000 

000 

000 

000 

090 

21089  

c 

Prepare  face/oral  pros- 
thesis. 

000 

000 

000 

000 

000 

0  00 

090 

21100  

A 

Maxillofacial  fixation 

422 

5  72 

4  67 

0  18 

10  12 

9  07 

090 

21110  ........ 

A 

Interdental  fixation  .    . 

5  21 

7  23 

5  78 

0  28 

12  72 

11  27 

090 

21116  

A 

Injection,  jaw  joint  x-ray  .... 
Reconstruction  of  chin 

0  81 

5  67 

034 

005 

653 

1  20 

000 

21120  

A 

4  93 

900 

5  39 

029 

14  9P 

10  61 

000 

21121  

A 

Reconstruction  of  chin 

764 

10  71 

682 

056 

18  91 

15  02 

090 

21122 : 

A 

Reconstruction  of  chin 

8  52 

N/A 

7  35 

0  59 

N/A 

1646 

090 

21123  

A 

Reconstruction  of  chin 

copyright  Amencan  MedicaJ  Associatic 

11.16 

n.  All  Rights  Res 

N/A 

>erved.  Applicabk 

8  49 

1    1A 

N/A 

20.81 

000 

9  FARS/DFARS  Apply. 

'CPT  codes 

anc 

descnptions  only  art 

'CopyngWA 

JT» 

can  Dei 

ital  Associati 

on  All  rights  reserved. 

V 

» 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


'CPT/ 
2HCPCS 


21125 

21127 

21137 
21138 
21139 
21141 
21142 
21143 
21145 
21146 
21147 
21150 
21151 
21154 
21155 
21159 
21160 
21172 
21175 
21179 

21180 

21181 

21182 
2t183 
21184 
21188 
21193 
21194 
21195 

21196 
21198 
21199 

21206 

21208 

21209 
21210 
21215 
21230 
21235 
21240 
21242 
21243 
21244 

21245 
21246 
21247 

21248 
21249 
21255 

21256. 
21260. 
21261  . 
21263. 
21267. 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 
A 
A 
A 
A 
A 
A 

A 
A 
A 


Description 


Augmentation,  lower  jaw 

bone. 
Augmentation,  lower  jaw 
bone. 

Reduction  of  forehead 

Reduction  of  forehead 

Reduction  of  forehead 

Reconstruct  mkJface,  lefort 
Reconstruct  midface,  lefort 
Reconstruct  midface,  lefort 
Reconstruct  midface,  lefort 
Reconstruct  midface,  iSfort 
Reconstruct  midface,  lefort 
Reconstruct  midface,  lefort 
Reconstruct  midface,  lefort 
Reconstruct  midface,  lefort 
Reconstruct  midface,  lefort 
Reconstruct  midface,  lefort 
Reconstruct  midface,  lefort 
Reconstruct  orbit/forehead 
Reconstruct  ort)it/forehead 
Reconstruct  entire  fore- 
head. 
Reconstruct  entire  fore- 
head. 
Contour  cranial  bone  le- 
sion. 
Reconstruct  cranial  txme  .. 
Reconstruct  cranial  bor>e  .. 
Reconstruct  cranial  bone  .. 
Reconstruction  of  mklface 
Reconst  Iwr  jaw  w/o  graft 
Reconst  Iwr  jaw  w/graff  .... 
Reconst  twr  jaw  w/o  fixa- 
tion. 
Reconst  Iwr  jaw  w/fixation 
Reconstr  Iwr  jaw  segment 
Reconstr  Iwr  jaw  w/ad- 

vance. 
Reconstruct  upper  jaw 

bone. 
Augmentation  of  facial 

bones. 
Reduction  of  facial  bones 

Face  bone  graft  

Lower  jaw  bone  graft 

Rib  cartilage  graft  

Ear  cartilage  graft 

Reconstruction  of  jaw  joint 
Reconstruction  of  jaw  joint 
Reconstruction  of  jaw  joint 
Reconstruction  of  lower 
jaw. 

Reconstruction  of  jaw 

Reconstruction  of  jaw 

Reconstruct  lower  jaw 
bone. 

Reconstruction  of  jaw 

Reconstruction  of  jaw  ..!.... 
Reconstruct  lower  jaw 
bone. 

Reconstruction  of  orbit  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  

Revise  eye  sockets  


Physician 
work 
RVUs 


10.62 

11.12 

9.82 
12.19 
14.61 
18.10 
18.81 
19.58 
19.94 
20.71 
21.77 
25.24 
28.30 
30.52 
34.45 
42.38 
46.44 
27.80 
33.17 
22.25 

25.19 

9.90 

32.19 
35.31 
38.24 
22.46 
17.15 
19.84 
17.24 

18.91 
14.16 
16.00 

14.10 

10.23 

6.72 
10.23 
10.77 
10.77 

6.72 
14J05 
12.95 
20.79 
11.86 

11.86 
12.47 
22.63 

11.48 
17.52 
16.72 

16.19 
16.52 
31.49 
28.42 
18.90 


Non- 
facility  PE 
RVUs 


12.09 

14.95 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 

r^A 

N/A 
N/A 
N/A 
t^A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

14.95 

12.17 

14.17 

13.96 

N/A 

11.67 

N/A 

N/A 

N/A 

N/A 

16.69 

15.05 

N/A 

13.46 
17.12 

N.'A 

N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


8.47 

9.29 

7.62 
9.53 
10.04 
14.30 
13.41 
14.55 
14.57 
16.02 
15.70 
14.42 
17.70 
20.75 
21.92 
25.08 
24.97 
14.45 
18.80 
15.41 

16.64 

7.69 

20.18 
21.89 
22.40 
15.69 
13.39 
14.47 
13.70 

14.31 

11.32 

9.40 

11.14 

9.40 

7.28 

9.66 

9.86 

8.86 

7.25 

13.17 

12.63 

18.48 

10.35 

10.05 
10.13 
18.53 

9.59 
13.05 
12.98 

12.47 
9.13 
19.67 
13.14 
13.58 


Mal- 
practice 
RVUs 


0.72 

0.76 

0.53 
1.47 
1.02 
1.63 
1.16 
0.90 
2.09 
2.13 
1.52 
1.09 
1.98 
4.86 
5.48 
6.74 
4.39 
1.91 
5.16 
2.48 

2.15 

0.97 

2.53 
2.75 
4.12 
1.85 
1.53 
1.39 
1.20 

1.62 
1.05 
1.26 

1.01 

0.92 

0.60 
0.88 
1.04 
0.96 
0.52 
1.15 
1.40 
1.85 
0.95 

0.88 
1.21 
2.21 

1.01 
1.39 
1.13 

1.04 
1.25 
2.20 
2.16 
1.35 


Norv 
acility 
total 


23.43 

26.83 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

26.10 

19.49 

25.28 

25.77 

N/A 

18.91 

N/A 

N/A 

N/A 

N/A 

29.43 

28.73 

N/A 

25.95 

36.03 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


19.81 

21.17 

17.97 
23.19 
25.67 
34.03 
33.38 
35.03 
36.60 
38.86 
38.99 
40.75 
47.98 
56.13 
61.85 
74.20 
75.80 
44.16 
57.13 
40.14 

43.98 

18.56 

54.90 
59.95 
64.76 
40.00 
32.07 
35.70 
32.14 

34.84 
26.53 
26.66 

26.25 

20.55 

14.60 
20.77 
21.67 
20.59 
14.49 
28.37 
26.98 
41.12 
23.16 

22.79 
23.81 
43.37 

22.08 
31.96 
30.83 

29.70 
26.90 
53.36 
43.72 
33.83 


Gk)bal 


090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 
090 
090 
090 
090 
090 
090 

090 
090 
090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 

090 
090 
090 

090 
090 
090 
090 
090 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicatile  FARS/DFARS  Apply. 
'  Copyrigtil  American  Dental  Association.  All  rights  reserved. 
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'CRT/ 
2HCPCS 


21268 
21270 
21275 

21280 
21282 
21295 

21296 

21299 

21300 
21310 
21315 
21320 
21325 
21330 
21335 
21336 
21337 
21338 

21339 

21340. 
21343 

21344 

21345 
21346 
21347 
21348 
21355 
21356 
21360 
21365 
21366 
21385 
21386 
21387 
21390 
21395 
21400 
21401 
21406 
21407 
21408 
21421 
21422 
21423 
21431 
21432 
21433 
21435 
21436 
21440 
21445 
21450 
21451 
21452 
21453 
21454 
21461 
21462 


^  OD   Status 


'  CPT  codes  and 
^Copyrighl 


Amen  ai 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Description 


Revise  eye  sockets  

Augmentation,  cheek  bone 
Revision,  orbitofacial 
bones. 

Revision  of  eyelid  

Revision  of  eyelid  

Revision  of  jaw  muscle/ 

bone. 
Revision  of  jaw  muscle/ 

bone. 
Cranio/maxillofacial  sur- 
gery. 
Treatment  of  skull  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treatment  of  nose  fracture 
Treat  nasal  septal  fracture 
Treat  nasal  septal  fracture 
Treat  nasoethmoid  frac- 
ture. 
Treat  nasoethmoid  frac- 
ture. 
Treatment  of  nose  fracture 
Treatment  of  sinus  frac- 
ture. 
Treatment  of  sinus  frac- 
ture. 
Treat  nose/jaw  fracture  .... 
Treat  nose/jaw  fracture  .... 
Treat  nose/jaw  fracture  .... 
Treat  nose/jaw  fracture  .... 
Treat  cheek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  cheek  bone  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  eye  socket  fracture 
Treat  mouth  roof  fracture 
Treat  mouth  roof  fracture 
Treat  mouth  roof  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  craniofacial  fracture 
Treat  dental  ridge  fracture 
Treat  dental  ridge  fracture 
Treat  lower  jaw  fracture  .... 
Treat  lower  jaw  fracture  -.... 
Treat  kjwer  jaw  fracture  .... 
Treat  lower  jaw  fracture  .... 
Treat  tower  jaw  fracture  .... 
Treat  lower  jaw  fracture  .... 
Treat  lower  jaw  fracture  .... 


Physician 
work 
RVUs 


Non- 
facility  RE 
RVUs 


24.48 
10.23 
11.24 

6.03 
3.49 
1.53 

4.25 

boo 

0.72 
0.58 
1.51 
1.85 
3.77 
5.38 
8.61 
5.72 
2.70 
6.46 

8.09 

10.77 
12.95 

19.72 

8.16 

10.61 

12.69 

16.69 

3.77 

4.15 

6.46 

14.95 

17.77 

9.16 

9.16 

9.70 

10.13 

12.68 

1.40 

3.26 

7.01 

8.61 

12.38 

5.14 

8.32 

10.40 

7.05 

8.61 

25.35 

17.25 

28.04 

2.70 

5.38 

2.97 

4.87 

1.98 

5.54 

6.46 

8.09 

9.79 


N/A 

12.35 

N/A 

N/A 
N/A 
N/A 

N/A 

0.00 

2.48 
2.44 
3.18 
4.44 
N/A 
N/A 
N/A 
N/A 
5.27 
N/A 

N/A 

I^A 
N/A 

N/A 

12.01 

13.67 

N/A 

N/A 

4.86 

12.21 

14.59 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

3.80 

5.11 

r^A 

I^A 

N/A 

10.22 

11.73 

N/A 

11.10 

N/A 

N/A 

N/A 

N/A 

8.32 

10.81 

11.00 

9.15 

8.19 

10.89 

N/A 

12.99 

14.58 


Facility 
RE  RVUs 


15.66 
8.36 
9.10 

6.18 
4.84 
3.02 

4.65 

J).00 

0.26 
0.15 
1.31 
1.89 
3.84 
5.44 
7.02 
6.18 
3.75 
6.14 

6.90 

8.99 
10.37 

14.00 

8.21 
9.41 
10.02 
11.60 
2.43 
3.31 
6.32 
12.08 
11.97 
7.32 
7.73 
7.81 
8.27 
9.62 
2.10 
3.84 
6.58 
7.38 
9.49 
6.31 
7.38 
8.72 
7.15 
6.53 
17.38 
13.41 
18.94 
4.22 
6.48 
3.86 
6.00 
3.81 
7.07 
6.62 
8.58 
9.31  ! 


Mal- 
practice 
RVUs 


ascriptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
in  Oental  Association.  All  rights  reserved. 


0.79 
0.73 
1.03 

0.27 
0.21 
0.13 

0.30 

0.00 

0.09 
0.05 
0.12 
0.15 
0.31 
0.48 
0.64 
0.45 
0.22 
0.53 

0.76 

0.85 
1.06 

1.72 

0.60 
0.85 
1.14 
1.50 
0.29 
0.36 
0.52 
1.30 
1.41 
0.64 
0.76 
0.78 
0.70 
1.09 
0.12 
0.34 
0.59 
0.67 
1.24 
0.42 
0.69 
0.95 
0.58 
0.55 
2.46 
1.66 
2.32 
0.22 
0.55 
0.23 
0.39 
0.14 
0.49 
0.55 
0.73 
0.80 


Non- 
acility 
total 


N/A 

23.31 

H/A 

N/A 
N/A 
N/A 

N/A 

0.00 

3.29 
3.07 
4.81 
6.44 

N/A 
N/A 
N/A 
N/A 
8.19 
N/A 

N/A 

N/A 
N/A 

N/A 

20.77 

25.13 

N/A 

N/A 

8.92 

16.72 

21.57 

N/A 

N/A 

N/A 

I^A 

N/A 

N/A 

N/A 

5.32 

8.71 

N/A 

N/A 

N/A 

15.78 

20.74 

N/A 

18.73 

N/A 

N/A 

t^A 

N/A 

11.24 

16.74 

14.20 

14.41 

10.31 

16.92 

N/A 

21.81 

25.17 


Facility 
total 


40.93 
19.32 
21.37 

12.48 
8.54 
4.68 

9.20 

0.00 

1.07 

0.78 

2.94 

3.89 

7.92 

11.30 

16.27 

12.35 

6.67 

13.13 

15.75 

20.61 
24.38 

35.44 

16.97 
20.87 
23.85 
29.79 

6.49 

7.82 
13.30 
28.33 
31.15 
17.12 
17.65 
18.29 
19.10 
23.39 

3.62 

7.44 
14.18 
16.66 
23.11 
11.87 
16.39 
20.07 
14.78 
15.69 
45.19 
32.32 
49.30 

7.14 
12.41 

7.06 
11.26 

5.93 
13.10 
13.63 
17.40 
19.90 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


Global 


090 
090 
090 

090 
090 
090 

090 

YYY 

000 
000 
010 
010 
090 
090 
090 
090 
090 
090 

090 

090 
090 

090 

090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


1CPT/ 
2HCPCS 


21465 
21470 
21480 
21485 
21490 
21493 
21494 
21495 
21497 
21499 
21501 
21502 
21510 
21550 
21555 
21556 
21557 
21600 
21610 
21615 
21616 
21620 
21627 
21630 
21632 
21700 
21705 

21720 
21725 
21740 
21742 

21743 

21750 

21800 
21805 
21810 
21820 
21825 
21899 

21920 
21925 
21930 

21935 
22100 

22101 

22102 

22103 

22110 

22112  . 

22114  . 

22116  . 

22210. 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
C 

C 

A 

A 
A 
A 
A 
A 
C 

A 
A 
A 

A 
A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Physician 
work 
RVUs 


Treat  lower  jaw  fracture  .... 

Treat-lower  jaw  fracture  .... 

Reset  dislocated  jaw  

Reset  dislocated  jaw  ,. 

Repair  dislocated  jaw  

Treat  hyoid  bone  fracture 

Treat  hyoid  bone  fracture 

Treat  hyoid  txjne  fracture 

Interdental  wiring  

Head  surgery  procedure  .. 

Drain  neck/chest  lesion  .... 

Drain  chest  lesion 

Drainage  of  bone  lesion  ... 

Biopsy  of  neck/chest  

Remove  lesion,  neck/chest 

Remove  lesion,  neck/chest 

Remove  tumor,  neck/chest 

Partial  removal  of  rib  

Partial  removal  of  rib  

Removal  of  rib  

Removal  of  rib  and  nerves 

Partial  removal  of  sternum 

Sternal  debridement  

Extensive  stemum  surgery 

Extensive  stemum  surgery 

Revision  of  neck  muscle  .. 

Revision  of  neck  muscle/ 
rib. 

Revision  of  neck  muscle  .. 

Revision  of  neck  muscle  .. 

Reconstruction  of  stemum 

Repair  stem/nuss  w/o 
scope. 

Repair  sternum/nuss  w/ 
scope. 

Repair  of  stemum  separa- 
tion. 

Treatment  of  rib  fracture  .. 

Treatment  of  rib  fracture  .. 

Treatment  of  rib  fracture(s) 

Treat  stemum  fracture 

Treat  stemum  fracture 

Neck/chest  surgery  proce- 
dure. 

Biopsy  soft  tissue  of  back 

Biopsy  soft  tissue  of  back 

Remove  lesion,  back  or 
flank. 

Remove  tumor,  back  

Remove  part  of  neck 
vertebra. 

Remove  part,  thorax 
vertebra. 

Remove  pari,  lumbar 
vertebra. 

Remove  extra  spine  seg- 
ment. 

Remove  pari  of  neck 
vertebra. 

Remove  part,  thorax 
vertebra. 

Remove  part,  lumbar 
vertebra. 

Remove  extra  spine  seg- 
ment. 

Revision  of  neck  spine  


11.91 

15.34 
0.61 
3.99 

11.86 
1.27 
6.28 
5.69 
3.86 
0.00 
3.81 
7.12 
5.74 
2.06 
4.35 
5.57 
8.88 
6.89 

14.61 
9.87 

12.04 
6.79 
6.8> 

17.38 

18.14 
6.19 
9.60 

5.68 

6.99 

16.50 

0.00 

0.00 

10.77 

0.96 

2.75 

6.86. 

1.28 

7.41 

0.00 

2.06 
4.49 
5.00 

17.96 
9.73 

9.81 

9.81 

2.34 

12.74 

12.81 

12.81 

2.32 

23.82 


Non- 
facility  RE 
RVUs 


N/A 

N/A 

2.06 

6.15 

N/A 

N/A 

N/A 

N/A 

6.77 

0.00 

4.79 

N/A 

r^A 

3.65 
5.15 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
6.23 
N/A 

5.68 

N/A 
H/A 
0.00 

0.00 

N/A 

2.15 
N/A 
N/A 

2.68 
N/A 

0.00 

3.27 
9.16 
5.49 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 


Facility 
RE  RVUs 


Mal- 

practKe 

RVUs 


Non- 
acility 
total 


10.16 
12.41 
0.19 
4.92 
10.03 
2.96 
5.91 
6.18 
5.16 
0.00 
3.95 
5.71 
5.65 
1.75 
3.21 
4.09 
5.68 
5.79 
9.25 
6.63 
8.00 
6.09 
6.82 
11.99 
10.78 
4.88 
5.79 

4.78 
5.72 
8.67 
0.00 

0.00 

6.16 

1.43 
3.31 
5.04 
1.85 
6.48 
0.00 

1.50 
3.44 
3.42 

10.50 
7.82 

8.04 

8.30 

1.24 

9.54 

9.56 

9.58 

1.19 

15.88 


'  CPT  codes  and  descriptions  only  are  copyright  Anrterican  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
^Copyright  American  Dental  Association.  All  rights  reserved. 


0.84 
1.36 
0.05 
0.31 
1.31 
0.10 
0.44 
0.41 
0.31 
0.00 
0.36 
0.79 
0.67 
0.13 
0.41 
0.51 
0.85 
0.81 
1.85 
1.20 
1.31 
0.77 
0.82 
1.95 
2.16 
0.31 
0.92 

0.80 
0.90 
2.03 
0.00 

0.00 

1.35 

0.09 
0.29 
0.60 
0.15 
0.84 
0.00 

0.12 
0.44 
0.49 

1.87 
1.55 

1.51 

1.46 

0.37 

2.20 

1.96 

1.98 

0.40 

4.23 


N/A 

N/A 

2.72 

10.45 

N/A 

N/A 

N/A 

N/A 

10.94 

0.00 

8.96 

N/A 

N/A 

5.84 

9.91 

N/A 

N/A 

N/A 

N/A 

r^A 

N/A 

N/A 

N/A 

N/A 

N/A 

12.73 

N/A 

12.16 

r^A 

N/A 
0.00 

0.00 

N/A 

3.20 
N/A 
N/A 

4.11 
N/A 

0.00 

5.45 
14.09 
10.98 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 


Facinty 
total 


22.91 

29.11 

0.85 

9.22 

23.20 

4.33 

12.63 

12.28 

9.33 

0.00 

8.12 

13.62 

12.06 

3.94 

7.97 

10.17 

15.41 

13.49 

25.71 

17.70 

21.35 

13.65 

14.45 

31.32 

31.08 

11.38 

16.31 

11.26 

13.61 

27.20 

0.00 

0.00 

18.28 

2.48 

6.35 
12.50 

3.28 
14.73 

0.00 

3.68 
8.37 
8.91 

30.33 
19.10 

19.36 

19.57 

3.95 
24.48 
24.33 
24.37 

3.91 
43.93 


Gtobal 


090 
090 
000 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 
090 

090 

090 

090 
090 
090 
090 
090 
YYY 

010 
090 
090 

090 
090 

090 

090 

zzz 

090 
090 
090 
ZZZ 
090 


49086 


'CPT/ 
2HCPCS 


22212 
22214 
22216 

22220 
22222 
22224 
22226 

22305 

22310 
22315 
22318 
22319 
22325 
22326 
22327 
22328 
22505 
22520 
22521 
22522 
22548 
22554 
22556 
22558 
22585 
22590 
22595 
22600 
22610 
22612 
22614 

22630 
22632 

22800 
22802 
22804 
22808 
22810 
22812 
22818 

22819 
22830 

22840 
22842 
22843 
22844 
22845 
22846 
22847 
22848 
22849 
22850 

22851 
22852 

22855 

22899 


KOD 


'  CPT  codes  and 
^  Copyright  Ameritan 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 

A 
A 
A 
A 
A 
A 
A 

A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 

A 

C 


Description 


Revision  of  thorax  spine  ... 

Revision  of  lumbar  spine  .. 

Revise,  extra  spine  seg- 
ment. 

Revision  of  neck  spine  

Revision  of  thorax  spine  ... 

Revision  of  lumbar  spine  .. 

Revise,  extra  spine  seg- 
ment. 

Treat  spine  process  frac- 
ture. 

Treat  spine  fracture  

Treat  spine  fracture  

Treat  odontoid  fx  w/o  graft 

Treat  odontoid  fx  w/graft  .. 

Treat  spine  fracture  

Treat  neck  spine  fracture 

Treat  thorax  spine  fracture 

Treat  each  add  spine  fx  ... 

Manipulation  of  spine  

Percut  vertebroplasty  thor 

Percut  veitebroplasty  lumb 

Percut  vertebroplasty  add 

Neck  spine  fusion  

Neck  spina  fusion 

Thorax  spine  fusion  

Lumbar  spine  fusion  

Additional  spinal  fusion  .... 

Spine  &  skull  spinal  fusion 

Neck  spinal  fusion  

Neck  spine  fusion  

Thorax  spine  fusion  

Lumbar  spine  fusion  

Spine  fusion,  extra  seg- 
ment. 

Lumbar  spine  fusion  

Spine  fusion,  extra  seg- 
ment. 

Fusion  of  spine  

Fusion  of  spine  

Fusion  of  spine 

Fusion  of  spine 

Fusion  of  spine  

Fusion  of  spine  

Kyphectomy,  1  -2  seg- 
ments. 

Kyphectomy,  3  or  more  .... 

Exploration  of  spinal  fu- 
sion. 

Insert  spine  fixation  device 

Insen  spine  fixation  device 

Insert  spine  fixation  device 

Insert  spine  fixation  device 

Insert  spine  fixation  device 

Insert  spine  fixation  device 

Insert  spine  fixation  device 

Insert  pelv  fixation  device 

Reinsert  spinal  fixation  

Remove  spine  fixation  de- 
vice. 

Apply  spine  prosth  device 

Remove  spine  fixation  de- 
vice. 

Remove  spine  fixation  de- 
vice. 

Spine  surgery  procedure  .. 


Physician 
work 
RVUs 


19.42 

19.45 

6.04 

21.37 

21.52 

21.52 

6.04 

2.05 

2.61 

8.84 

21.50 

24.00 

18:30 

19.59 

19.20 

4.61 

1.87 

8.91 

8.34 

4.31 

25.82 

18.62 

23.46 

22.28 

5.53 

20.51 

19.39 

16.14 

16.02 

21.00 

6.44 

20.84 
5.23 

18.25 
30.88 
36.27 
26.27 
30.27 
32.70 
31.83 

36.44 
10.85 

12.54 
12.58 
13.46 
16.44 
11.96 
12.42 
13.80 

6.00 
18.51 

9.52 

6.71 
9.01 

15.13 

0.00 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 

f^A 
N/A 
N/A 
N/A 

3.25 

4.98 
18.69 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
104.96 
93.70 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

0.00 


Facility 
PE  RVUs 


13.57 

14.04 

3.20 

14.10 

11.93 

14.60 

3.16 

2.43 

4.20 

7.74 

13.81 

15.33 

12.41 

13.20 

12.71 

2.32 

0.95 

4.40 

4.24 

1.72 

16.15 

12.57 

14.91 

13.45 

2.86 

13.57 

13.06 

11.37 

11.55 

14.36 

3.43 

13.82 

2.73 

12.88 
19.84 
23.00 
16.55 
18.61 
20.21 
19.30 

20.38 
8.13 

6.64 
6.66 
6.75 
8.95 
6.22 
6.48 
7.19 
3.26 
12.17 
7.28 

3.44 
7.06 

10.02 

0.00 


Mal- 
practice 
RVUs 


lescnptions  only  are  copyright  American  Medical  Association  All  Rights  Resewed  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved. 


2.78 
2.78 
0.98 

3.65 
3.08 
3.20 
1.01 

0.29 

0.37 
1.37 
4.26 
4.76 
2.61 
3.54 
2.75 
0.66 
0.27 
0.99 
0.93 
0.33 
4.98 
3.51 
3.78 
3.18 
0.98 
3.81 
3.62 
2.89 
2.66 
3.28 
1.04 

3.79 
0.90 

2.71 
4.42 
5.23 
4.36 
4.49 
4.67 
5.01 

5.20 
1.73 

2.03 
2.04 
2.10 
2.42 
2.22 
2.26 
2.36 
0.88 
2.87 
1.51 

1.11 
1.40 

2.74 

0.00 


Non- 
acility 
total 


N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

5.59 

7.96 
28.90 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
114.86 
102.97 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

0.00 


Facility 
total 


35.77 
36.27 
10.22 

39.12 
36.53 
39.32 
10.21 

4.77 

7.18 
17.95 
39.57 
44.09 
33.32 
36.33 
34.66 

7.59 

3.09 
14.30 
13.51 

6.36 
46.95 
34.70 
4?.  15 
38.91 

9.37 
37.89 
36.07 
30.40 
30.23 
38.64 
10.91 

38.45 
8.86 

33.84 
55.14 
64.50 
47.18 
53.37 
57.58 
56.14 

62.02 
20.71 

21.21 
21.28 
22.31 
27.81 
20.40 
21.16 
23.35 
10.14 
33.55 
18.31 

11.26 
17.47 

27.89 

0.00 


Global 


090 
090 

zzz 

090 
090 
090 
ZZZ 

090 

090 
090 
090 
090 
090 
090 
090 
ZZZ 
010 
010 
010 
ZZZ 
090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
ZZZ 

090 
ZZZ 

090 
090 
090 
090 
090 
090 
090 

090 
090 

ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
090 
090 

ZZZ 

090 

090 
YYY 


^CPT/ 
2HCPCS 


22900 

22999 

23000 

23020 
23030 
23031 
23035 
23040 

23044 

23065 
23066 
23075 

23076 

23077 

,23100 

23101 

23105 

23106 
23107 
23120 

23125 
23130 

23140 
23145 
23146 
23150 

23155 

23156 

23170 
23172 

23174 
23180 
23182 

23184 
23190. 
23195  . 

23200  . 
23210  . 

23220  . 

23221  . 

23222  . 
23330. 
23331  . 
23332. 


MOD 


Status 


A 
A 
A 
A 

A 
A 
A 

A 
A 

A 
A 
A 
A 

A 

A 

A 
A 

A 
A 
A 

A 
A 
A 

A 
A 
A 

A 

A 

A 

A 

A 


Description 


Remove  abdominal  wall 
lesion. 

Abdomen  surgery  proce- 
dure. 

Removal  of  cateium  de- 
posits. 

Release  shoulder  joint 

Drain  shoulder  lesion  

Drain  shoulder  bursa  

Drain  shoulder  bone  lesion 

Exploratory  shoulder  sur- 
gery. 

Exploratory  shoulder  sur- 
gery. 

Biopsy  shoulder  tissues  ... 

Biopsy  shoulder  tissues  ... 

Removal  of  shoulder  le- 
sion. 

Removal  of  shoulder  le- 
sion. 

Remove  tumor  of  shoulder 

Biopsy  of  shoulder  joint  .... 

Shoulder  joint  surgery  

Remove  shoulder  joint  lin- 
ing. 

Incision  of  collartxjne  joint 

Explore  treat  shoulder  joint 

Partial  removal,  collar 
bone. 

Removal  of  collar  bone  .... 

Remove  shoulder  bone, 
part. 

Removal  of  bone  lesion  ... 

Removal  of  bone  lesion  ... 

Removal  of  bone  lesion  ... 

Removal  of  humerus  le- 
sion. 

Removal  of  humerus  le- 
sion. 

Removal  of  humerus  le- 
sion. 

Remove  collar  bone  lesion 

Remove  shoulder  blade 
lesion. 

Remove  humerus  lesion  .. 

Remove  collar  bone  lesion 

Remove  shoulder  blade 
leskjn. 

Remove  humerus  lesion  .. 

Partial  removal  of  scapula 

Removal  of  head  of  hu- 
merus. 

Removal  of  collar  tx)ne  .... 

Removal  of  shoulder  blade 

Partial  removal  of  hu- 
merus. 

Partial  removal  of  hu- 
merus. 

Partial  removal  of  hu- 
merus. 

Remove  shoulder  foreign 
body. 

Remove  shoulder  foreign 
body. 

Remove  shoukler  foreign 
body. 


Physrcian 
work 
RVUs 


5.80 

0.00 

4.36 

8.93 
3.43 
2.74 
8.61 
9.20 

7.12 

2.27 
4.16 
2.39 

7.63 

16.09 
6.03 
5.58 
8.23 

5.96 
8.62 
7.11 

9.39 
7.55 

6.89 
9.09 
7.83 
8.48 

10.35 

8.68 

6.86 
6.90 

9.51 
8.53 
8.15 

9.38 
7.24 
9.81 

12.08 
12.49 
14.56 

17.74 

23.92 

1.85 

7.38 

11.62 


Non- 
facility  PE 
RVUs 


N/A 

0.00 

5.59 

N/A 
3.07 
2.73 
N/A 
N/A 

N/A 

2.88 
5.19 
2.27 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

2.08 

N/A 

N/A 


Facility 
PE  RVUs 


3.32 

0.00 

4.74 

7.82 
2.97 
2.73 
9.12 
8.20 

6.80 

1.55 
4.18 
1.82 

5.88 

11.03 
5.89 
5.68 
7.41 

5.93 
7.63 
6.70 

7.85 
7.23 

5.56 
7.92 
7.39 
7.19 

8.64 

7.63 

6.60 
6.70 

8.63 
9.76 
9.36 

10.12 
6.34 
8.00 

9.24 

9.61 

11.28 

12.23 

16.44 

1.89 

7.02 

9.49 


Mal- 
practice 
RVUs 


'  OPT  codes  and  descriptioos  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
^Copyright  American  Dental  Association  All  rights  reserved 


0.58 

0.00 

0.50 

1.23 
0.42 
0.33 
1.19 
1.28 

0.97 

0.14 
0.50 
0.25 

0.87 

1.81 

0.81 
0.77 
1.13 

0.82 
1.19 
0.99 

1.27 
1.06 

0.82 
1.24 
1.11 
1.14 

1.20 

1.18 

0.84 
0.95 

1.30 
1.18 
1.08 

1.24 
0.97 
1.38 

1.48 
1.61 
2.03 

2.51 

3.37 

0.18 

1.02 

1.62 


Norv 
acility 
total 


FadWy 
total 


N/A 

0.00 

10.45 

N/A 
6.92 
5.80 
N/A 
N/A 

N/A 

5.29 
9.85 
4.91 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

4.11 

N/A 

N/A 


9.70 

0.00 

9.60 

17.98 

6.82 

5.80 

18.92 

18.68 

14.89 

396 
8.84 
.4.46 

14.38 

28.93 
12.73 
12.03 
16.77 

12.71 
17.44 
14.80 

18.51 
15.84 

13.27 
18.25 
16.33 
16.81 

20.19 

17.49 

14.30 
14.55 

19.44 
19.47 
18.59 

20.74 
14.55 
19.19 

22.80 
23.71 
27.87 

32.48 

43.73 

3.92 

15.42 

22.73 


Gk>bal 


090 

YYY 

090 

090 
010 
010 
090 
090 

090 

010 
090 
010 

090 

090 

090 
090 
090 

090 
090 
090 

090 
090 

090 
090 
090 
090 

090 

090 

090 
090 

090 
090 
090 

090 
090 
090 

090 
090 
090 

090 

090 

010 

090 

090 
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'CPT/ 
2HCPCS 


23350 
.  23395 

23397 
23400 
23405 

23406 

23410 
23412 
23415 

23420 

23430 

23440 

23450 

23455 

23460 

23462 

23465 

23466 

23470 

23472 

23480 

23485 

23490 

23491 

23500 

23505 

23515 

23520 

23525 

23530 

23532 

23540 

23545 

23550- 

23552 

23570 

23575 

23585 

23600 

23605 

23615 

23616 

23620 

23625 

23630 

23650 

23655 

23660 

23665 

23670 

23675 

23680 

23700 

23800 

23802 

23900 

23920 

23921 

23929 


^OD   Status 


'  CPT  codes  are 
^CopyrigW 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


A 
A. 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

C 


Description 


Injection  for  shoulder  x-ray 

Muscle  transfer,shoulde!y 
arm. 

Muscle  transfers  

Fixation  of  shoulder  blade 

Incision  of  tendon  &  mus- 
cle. 

Incise  tendon(s)  &  mus- 
cle(s). 

Repair  rotator  cuff,  acute  .. 

Repair  rotator  cuff,  chronic 

Release  of  shoulder  liga- 
ment. 

Repair  of  shoulder 

Repair  biceps  tendon  

Remove/transplant  tendon 

Repair  shoulder  capsule  .. 

Repair  shoulder  capsule  .. 

Repair  shoulder  capsule  .. 

Repair  shoulder  capsule  .. 

Repair  shoulder  capsule  .. 

Repair  shoulder  capsule  .. 

Reconstruct  shoulder  joint 

Reconstruct  shoulder  joint 

Revision  of  collar  bone 

Revision  of  collar  bone 

Reinforce  clavicle  

Reinforce  shoulder  bones 

Treat  clavicle  fracture 

Treat  clavicle  fracture  ...:... 

Treat  clavicle  fracture  

Treat  clavicle  dislocation  .. 

Treat  clavicle  dislocation  .. 

Treat  clavicle  dislocation  .. 

Treat  clavicle  dislocation  .. 

Treat  clavicle  dislocation  .. 

Treat  clavicle  dislocation  .. 

Treat  clavicle  dislocation  .. 

Treat  clavicle  dislocation  .. 

Treat  shoulder  blade  fx  .... 

Treat  shoulder  blade  fx  .... 

Treat  scapula  fracture  

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  shoulder  dislocation 

Treat  shoulder  dislocation 

Treat  shoulder  dislocation 

Treat  dislocation/fracture  .. 

Treat  dislocation/fracture  .. 

Treat  dislocation/fracture  .. 

Treat  dislocation/fracture  .. 

Fixation  of  shoulder 

Fusion  of  shoulder  joint  .... 

Fusion  of  shoulder  joint  .... 

Amputation  of  arm  &  girdle 

Amputation  at  shoulder 
joint. 

Amputation  follow-up  sur- 
gery. 

Shoulder  surgery  proce- 
dure. 


Physician 

W0l1( 

RVUs 


1.00 
16.85 

16.13 

13.54 

8.37 

10.79 

12.45 

13.31 

9.97 

13.30 

9.98 

10.48 

13.40 

14.37 

15.37 

15.30 

15.85 

14.22 

17.15 

21.10 

11.18 

13.43 

11.86 

14.21 

2.08 

3.69 

7.41 

2.16 

3.60 

7.31 

8.01 

2.23 

3.25 

7.24 

8.45 

2.23 

4.06 

8.96 

2.93 

4.87 

9.35 

21.27 

2.40 

3.93 

7.35 

3.39 

4.57 

7.49 

4.47 

7.90 

6.05 

10.06 

2.52 

14.16 

16.60 

19.72 

14.61 

5.49 

0.00 


Non- 
facility  PE 
RVUs 


3.88 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

3.73 

5.52 

N/A 

3.73 

5.35 

N/A 

N/A 

4.34 

4.59 

N/A 

N/A 

3.74 

5.87 

N/A 

5.73 

7.03 

N/A 

N/A 

5.29 

6.54 

N/A 

4.87 

N/A 

N/A 

6.81 

N/A 

7.70 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

5.32 

0.00 


Facility 
PE  RVUs 


0.34 
12.87 

11.59 

10.42 

7.08 

8.66 

9.69 

10.19 

8.12 

11.08 

8.36 

8.55 

10.16 

10.75 

11.58 

11.08 

11.52 

11.48 

12.30 

14.54 

9.04 

10.19 

8.96 

10.90 

2.61 

3.92 

6.65 

2.76 

3.95 

6.08 

7.05 

2.51 

3.45 

6.51 

7.40 

2.92 

4.33 

7.74 

3.80 

5.36 

8.86 

14.39 

3.29 

4.74 

6.71 

2.99 

4.17 

6.48 

5.13 

6.95 

6.17 

8.24 

2.39 

10.76 

10.49 

12.21 

10.45 

5.32 

0.00 


Mal- 
practice 
RVUs 


Ame  K:an 


descnptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved 


0.O5 
2.29 

2.24 
1.91 
1.12 

1.48 

1.72 
1.86 
1.39 

1.86 

1.40 

1.47 

1.86 

2.01 

2.17 

2.16 

1.61 

2.00 

2.40 

2.37 

1.56 

1.84 

1.11 

2.00 

0.26 

0.50 

1.03 

0.26 

0.44 

0.85 

1.13 

0.24 

0.39 

0.94 

1.18 

0.29 

0.53 

1.25 

0.39 

0.67 

1.31 

2.98 

0.32 

0.53 

1.03 

0.31 

0.52 

1.01 

0.60 

1.10 

0.83 

1.39 

0.35 

1.97 

2.34 

2.47 

1.92 

0.78 

0.00 


Non- 
acility 
total 


4.93 
N/A 

N/A 
N/A 
fM/A 

N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

6.07 

9.71 
N/A 

6.15 

9.39 
N/A 
N/A 

6.81 

8.23 
N/A 
N/A 

6.26 

10.46 

N/A 

9.05 

12.57 

N/A 

N/A 

8.01 

11.00 

N/A 

8.57 
N/A 
N/A 
11.88 
N/A 
14.58 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

11.59 

0.00 


Facility 
total 


1.39 
32.01 

29.96 
25.87 
16.57 

20.93 

23.86 
25.36 
19.48 

26.24 

19.74 

20.50 

25.42 

27.13 

29.12 

28.54 

28.98 

27.70 

31.85 

38.01 

21.78 

25.46 

21.93 

27.11 

4.95 

8.11 

15.09 

5.18 

7.99 

14.24 

16.19 

4.98 

7.09 

14.69 

17.03 

5.44 

8.92 

17.95 

7.12 

10.90 

19.52 

38.64 

6.01 

9.20 

15.09 

6.69 

9.26 

14.98 

10.20 

15.95 

13.05 

19.69 

5.26 

26.89 

29.43 

34.40 

26.98 

11.59 

0.00 


Global 


000 
090 

090 
090 
090 

090 

090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 

090 

YYY 


'CPT/ 
2HCPCS 


23930 
23931 
23935 

24000 
24006 
24065. 

24066. 

24075  . 

24076  . 

24077  . 

24100. 

24101  . 

24102  . 
24105. 
24110. 
24115. 
24116. 
24120  . 

24125  . 

24126  . 
24130. 
24134  . 

24136  . 

24138  . 

24140  . 

24145  . 
24147  . 

24149  . 

24150  . 

24151  . 

24152  .. 
241 5S.. 
24155  .. 
24160  .. 

24164  .. 

24200  .. 

24201  .. 

24220  .. 

24300  .. 

24301  .. 
24305.. 
24310  .. 
24320  .. 
24330.. 

24331  .. 

24332  .. 
24340.. 

24341  .. 

24342  .. 

24343  .. 


MOD 


Status 


Description 


Drainage  of  arm  lesion  

Drainage  of  arm  bursa  

Drain  arm/elbow  bone  le- 
sion. 

Exploratory  elbow  surgery 

Release  eltx)w  joint 

Biopsy  arm/elt>ow  soft  tis- 
sue. 

Biopsy  arm/elbow  soft  tis- 
sue. 

Remove  arm/elbow  lesion 

Remove  arm/elbow  lesion 

Remove  tumor  of  arm/ 
elbow. 

Biopsy  elbow  joint  lining  ... 

Explore/treat  elbow  joint  ... 

Remove  elbow  joint  lining 

Removal  of  elbow  bursa  .. 

Remove  humerus  lesion  .. 

Remove/graft  bone  lesion 

Remove/graft  bone  lesion 

Remove  elbow  lesion  

Remove/graft  t)one  lesion 

Remove/graft  bone  lesion 

Removal  of  head  of  radius 

Removal  of  arm  bone  le- 
sion. 

Remove  radius  bone  le- 
sion. 

Remove  elbow  bone  le- 
sion. 

Partial  removal  of  arm 
t>one. 

Partial  removal  of  radius  .. 

Partial  removal  of  elbow  ... 

Radical  resection  of  elbow 

Extensive  humerus  sur- 
gery. 

Extensive  humerus  sur- 
gery. 

Extensive  radius  surgery  .. 

Extensive  radius  surgery  .. 

Removal  of  elbow  joint 

Remove  elbow  joint  im- 
plant. 

Remove  radius  head  im- 
plant. 

Removal  of  arm  foreign 
body. 

Removal  of  arm  foreign 
body. 

Injection  for  elbow  x-ray  ... 

Manipulate  eltraw  w/ 
anesth. 

Muscle/tendon  transfer 

Arm  tendon  lengthening  ... 

Revision  of  arm  tendon  .... 

Repair  of  arm  tendon  

Revision  of  ami  muscles  .. 
Revision  of  ami  muscles  .. 

Tenolysis,  triceps 

Repair  of  biceps  tendon  ... 
Repair  arm  tendon/muscle 
Repair  of  ruptured  tendon 
Repr  elbow  lat  ligmnt  w/ 
tiss. 


Physician 
work 
RVUs 


2.94 
1.79 
6.09 

5.82 
9.31 
2.08 

5;21 

3.92 

6.30 

11.76 

4.93 
6.13 
8.03 
3.61 
7.39 
9.63 
11.81 
6.65 
7.89 
8.31 
6.25 
9.73 

7.99 

8.05 

9.18 

7.58 

7.54 

14.20 

13.27 

15.58 

10.06 

11.54 

11.73 

7.83 

6.23 

1.76 

4.56 

1.31 
3.75 

10.20 
7.45 
5.98 

10.56 
9.60 

10.65 
7.45 
7.89 
7.90 

10.62 
8.65 


Non- 
facility  PE 
RVUs 


3.07 
2.76 
N/A 

N/A 
N/A 
2.45 

5.90 

5.18 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
f^A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

2.38 

5.84 

7.42 
N/A 

N/A 
f^A 
f^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


2.50 
2.31 
6.74 

5.56 
7.93 
1.94 

4.41 

3.79 
5.17 
8.97 

4.72 
6.07 
7.05 
4.53 
6.93 
7.58 
9.34 
6.08 
6.38 
7.19 
6.16 
9.79 

7.66 

7.71 

10.17 

8.80 

9.19 

11.53 

10.47 

12.08 

8.27 
6.08 
8.62 
6.85 

5.77 

1.82 

4.46 

0.45 
5.70 

8.40 
6.87 
5.90 
7.95 
8.09 
8.75 
6.76 
7.11 
7.86 
&.68 
8.21 


Mal- 
practice 
RVUs 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'  Copyright  American  Dental  Association  All  rights  reserved. 


0.32 
0.21 
0.84 

0.77 
1.27 
0.14 

0.61 

0.43 
0.70 
1.32 

0.62 
0.84 
1.09 
0.49 
0.99 
1.15 
1.66 
0.87 
0.88 
0.90 
0.87 
1.31 

0.85 

1.12 

1.23 

1.01 
1.04 
1.90 
1.81 

2.19 

1.19 
0.64 
t.42 
1.07 

0.84 

0.15 

0.56 

0.07 
0.49 

1.30 
0.98 
0.74 
1.00 
1.21 
1.41 
0.77 
1.08 
1.08 
1.48 
1.13 


Non- 
acility 
total 


6.33 
4.76 
N/A 

Ulk 
N/A 
4.67 

11.72 

9.53 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
t^A 
N/A 

N/A 

N/A 
N/A 
f^A 
N/A 

N/A 

4.29 

10.96 

8.80 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


5.76 

4.31 

13.67 

12.15 

18.51 

4.16 

10.23 

8.14 
12.17 
22.05 

10.27 
13.04 
16.17 
8.63 
15.31 
18.36 
22.81 
13.60 
15.15 
16.40 
13.28 
20.83 

16.50 

16.88 

20.58 

17.39 
17.77 
27.63 
25.55 

2)9.85 

19.52 
18.26 
21.77 
15.75 

1284 

3.73 

9.58 

1.83 
9.94 

19.90 
15.30 
12.62 
19.51 
18.90 
20.81 
14.98 
16.08 
16.84 
20.78 
17.99 


Global 


010 
010 
090 

090 
090 
010 

090 

090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 
090 
090. 
090 

090 

090 
090 
090 
090 

090 

010 

090 

000 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


49090 


'CPT/ 
2HCPCS 


24344 

24345 

24346 

24350 
24351 
24352 
24354 
24356 
24360 
24361 
24362 
24363 
24365 

24366 

24400 
24410 
24420 
24430 
24435 
24470 
24495 
24498 
24500 
24505 
24515 
24516 
24530 
24535 
24538 
24545 
24546 
24560 
24565 
24566 
24575 
24576 
24577 
24579 
24582 
24586 
24587 
24600 
24605 
24615 
24620 
24635 
24640 
24650 
24655 
24665 
24666 
24670 
24675 
24685 
24800 
24802 
24900 
24920 
24925 


40D   Status 


'CPT  codes 
'Copyright 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Description 


Reconstruct  elbow  lat 
ligmnt. 

Repr  elbw  med  ligmnt  w/ 
tissu. 

Reconstruct  elbow  med 
ligmnt. 

Repair  of  tennis  elbow  

Repair  of  tennis  elbow  

Repair  of  tennis  elbow  

Repair  of  tennis  eltxjw  

Revision  of  tennis  elbow  .. 

Reconstruct  elbow  joint  .... 

Reconstruct  elbow  joint  .... 

Reconstnjct  elbow  joint  .... 

Replace  elbow  joint  

Reconstruct  head  of  ra- 
dius. 

Reconstruct  head  of  ra- 
dius. 

Revision  of  humerus  

Revision  of  humerus  

Revision  of  humerus  .:. 

Repair  of  humerus 

Repair  humerus  with  graft 

Revision  of  elbow  joint  

Decompression  of  forearm 

Reinforce  humerus  

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  humerus  fracture 

Treat  elbow  fracture  

Treat  elbow  fracture  

Treat  elbow  dislocation  .... 

Treat  eltrow  dislocation  .... 

Treat  elbow  dislocation  .... 

Treat  elbow  fracture  

Treat  elbow  fracture  

Treat  elbow  dislocation  .... 

Treat  radius  fracture  

Treat  radius  fracture  

Treat  radius  fracture  

Treat  radius  fracture  

Treat  ulnar  fracture 

Treat  ulnar  fracture 

Treat  ulnar  fracture 

Fusion  of  elbow  joint  

Fusion/graft  of  elbow  joint 

Amputation  of  upper  arm  .. 

Amputation  of  upper  arm  .. 

Amputation  follow-up  sur- 
gery. 


Physician 
work 
RVUs 


14.00 

8.65 

14.00 

5.25 

5.91 

6.43 

6.48 

6.68 

12.34 

14.08 

14.99 

18.49 

8.39 

9.13 

11.06 

14.82 

13.44 

12.81 

13.17 

8.74 

8.12 

11.92 

3.21 

5.17 

11.65 

11.65 

3.50 

6.87 

9.43 

10.46 

15.69 

2.80 

5.56 

7.79 

10.66 

2.86 

5.79 

11.60 

8.55 

15.21 

15.16 

4.23 

5.42 

9.42 

6.98 

13.19 

1.20 

2.16 

4.40 

8.14 

9.49 

2.54 

4.72 

8.80 

11.20 

13.69 

9.60 

9.54 

7.07 


Non- 
facility  PE 
RVUs 


N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

WA 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

5.40 

7.64 

N/A 

N/A 

5.59 

8.54 

N/A 

N/A 

N/A 

5.07 

7.42 

N/A 

N/A 

4.94 

7.70 

N/A 

N/A 

N/A 

N/A 

5.86 

N/A 

N/A 

N/A 

N/A 

2.06 

4.64 

6.89 

N/A 

N/A 

4.52 

6.94 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 


Facility 
PE  RVUs 


11.53 
8.11 

11.38 

5.68 

6.04 

6.30 

6.26 

6.44 

9.48 

10.56 

10.12 

13.78 

7.16 

7.51 

9.14 
10.69 
11.04 
10.01 
11.10 
7.83 
9.09 
9.52 
3.59 
5.58 
9.48 
9.45 
4.11 
6.53 
8.85 
8.55 
11.63 
3.19 
5.50 
8.36 
8.42 
3.57 
5.80 
9.10 
9.17 
11.19 
11.00 
3.74 
5.16 
7.84 
6.23 
14.76 
0.91 
2.79 
4.78 
7.62 
8.30 
3.07 
5.01 
7.77 
8.95 
10.59 
7.53 
7.88 
6.45 


Mal- 
practice 
RVUs 


anc  descriptions 
Am*  can 


only  are  copynght  American  Medical  Association  All  Rights  Resented  ApplicaWe  FARS/DFARS  Apply. 
Dental  Association.  Ail  nghis  reserved. 


1.83 

1.13 

1.83 

0.72 
0.82 
0.90 
0.88 
0.90 
1.69 
1.95 
1.92 
2.52 
1.11 

1.28 

1.53 
1.89 
1.82 
1.80 
1.84 
1.23 
0.92 
1.67 
0.41 
0.72 
1.63 
1.63 
0.47 
0.96 
1.25 
1.47 
2.18 
0.35 
0.74 
1.10 
1.44 
0.38 
0.81 
1.62 
1.20 
2.12 
2.14 
0.49 
0.72 
1.31 
0.90 
1.84 
0.11 
0.28 
0.58 
1.13 
1.32 
0.33 
0.65 
1.23 
1.41 
1.89 
1.18 
1.22 
0.95 


Non- 
acility 
total 


N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
9.02 

13.53 
N/A 
N/A 
9.56 

16.37 
N/A 
N/A 
N/A 
8.22 

13.72 
N/A 
N/A 
8.18 

14.30 
N/A 
N/A 
N/A 
N/A 

ia58 
N/A 
N/A 
N/A 
N/A 
3.37 
7.08 

11.87 
N/A 
N/A 
7.39 

12.31 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


27.36 

17.89 

27.21 

11.65 
12.77 
13.63 
13.62 
14.02 
23.51 
26.59 
27.03 
34.79 
16.66 

17.92 

21.73 
27.40 
26.30 
24.62 
26.11 
17.80 
18.13 
23.11 

7.21 
11.47 
22.76 
22.73 

8.08 
14.36 
19.53 
20.48 
29.50 

6.34 
11.80 
17.25 
20.52 

6.81 
12.40 
22.32 
18.92 
28.52 
28.30 

8.46 
11.30 
18.57 
14.11 
29.79 

2.22 

5.23 

9.76 
16.89 
19.11 

5.94 
10.38 
17.80 
21.56 
26.17 
18.31 
18.64 
14.47 


Global 


090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


^CPT/ 
2HCPCS 


24930 

24931 

24935 
24940 
24999 
25000 
25001 
25020 

25023 

25024 

25025 

25028 
25031 
25035 
25040 
25065 

25066 

25075 

25076 

25077 

25085 
25100 
25101 
25105 
25107 

25110 

25111 

25112 

25115 

25116 

25118 
25119 
25120 
25125 

25126 

25130 
25135 

25136 

25145. 

25150. 
25151  . 
25170  . 
25210  . 
25215. 


MOD 


Status 


A 

A 

A 
C 
C 
A 
A 
A 

A 

A 

A 

A 
A 
A 
A 
A 

A 

A 

A 

A 

A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 
A 
A 
A 


Description 


Amputation  follow-up  sur- 
gery. 
Amputate  upper  arm  &  im- 
plant. 

Revision  of  amputation 

Revision  of  upper  arm  

Upper  arm/eltx)w  surgery 
Incision  of  tendon  sheath 
Incise  flexor  carpi  radialls 
Decompress  forearm  1 

space. 
Decompress  foreann  1 

space. 
Decompress  forearm  2 

spaces. 
Decompress  forarm  2 

spaces. 
Drainage  of  forearm  lesion 
Drainage  of  forearm  bursa 
Treat  forearm  bone  lesion 

Explore/treat  wrist  joint  

Biopsy  foreann  soft  tis- 
sues. 
Biopsy  forearm  soft  tis- 
sues. 
Removel  forearm  lesion 

SUt)CU. 

Removel  forearm  lesion 
deep. 

Remove  tumor,  forearm/ 
wrist. 

Incision  of  wrist  capsule  ... 

Biopsy  of  wrist  joint  

Explore/treat  wrist  joint 

Remove  wrist  joint  lining  . 

Remove  wrist  joint  car- 
tilage. 

Remove  wrist  tendon  le- 
sion. 

Remove  wrist  tendon  le- 
sion. 

Reremove  wrist  tendon  le- 
sion.^ 

Remove  wrist/forearm  le- 
sion. 

Remove  wrist/fowarm  le- 
sion. 

Excise  wrist  tendon  sheath 

Partial  removal  of  ulna  

Removal  of  forearm  lesion 

Remove/graft  forearm  le- 
sion. 

Remove/graft  forearm  le- 
sion. 

Removal  of  wrist  lesion  .... 

Remove  &  graft  wrist  le- 
sion. 

Remove  &  graft  wrist  le- 
sion. 

Remove  forearm  bone  le- 
sion. 

Partial  removal  of  ulna  

Partial  removal  of  radius  .. 

Extensive  forearm  surgery 

Removal  of  wrist  bone 

Removal  of  wrist  bones  .... 


Physician 
woric 
RVUs 


10.25 

12.72 

15.56 
0.00 
0.00 
3.38 
3.38 
5.92 

12.96 

9.50 

16.54 

5.25 
4.14 
7.36 
7.18 
1.99 

4.13 

3.74 

4.92 

9.76 

5.50 
3.90 
4.69 
5.85 
6.43 

3.92 

3.39 

4.53 

8.82 

7.11 

4.37 
6.04 
6.10 
7.48 

7.55 

5.26 
6.89 

5.97 

6.37 

7.09 
7.39 
11.09 
5.95 
7.89 


Non- 
facility  PE 
RVUs 


N/A 

N/A 

N/A 
0.00 
0.00 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
2.89 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
I^A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


7.78 

6.31 

8.64 
0.00 
0.00 
6.95 
4.29 
10.24 

15.71 

7.63 

10.25 

8.79 
8.65 
14.64 
7.68 
2.89 

7.43 

6.28 

10.35 

12.98 

7.81 
5.67 
6.25 
7.88 
8.83 

7.46 

5.08 

5.69 

14.84 

13.82 

6.17 

8.17 

12.83 

13.61 

13.69 

6.72 
7.75 

6.87 

12.84 

8.85 

13.46 

15.81 

7.10 

9.32 


Mal- 
practice 
RVUs 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Resenred.  ApplicaWe  FARS/DFARS  Apply. 
'Copyright  American  Dental  Associaten.  All  rights  reserved. 


1.23 

1.56 

1.58 
0.00 
0.00 
0.45 
0.45 
0.76 

1.52 

1.24 

2.18 

0.61 
0.50 
0.98 
0.96 
0.12 

0.49 

0.40 

0.59 

1.10 

0.71 
0.50 
0.60 
0.77 
0.82 

0.48 

0.42 

0.54 

1.11 

0.90 

0.55 
0.80 
0.81 
1.02 

1.00 

0.66 
0.89 

0.58 

0.82 

0.96 
0.93 
1.52 
0.73 
1.02 


Non- 
acility 
total 


Facility 
total 


N/A 

N/A 

N/A 
0.00 
0.00 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
5.00 

U/A 

WA 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

r^A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 


19.26 
20.59 

25.78 
0.00 
0.00 

10.78 
8.12 

16.92 

30.19 

18.37 

28.97 

14.65 
13.29 
22.98 
15.82 
5.00 

12.05 

10.42 

15.86 

23.84 

14.02 
10.07 
11.54 
14.50 
16.08 

11.86 

8.89 

10.76 

24.77 

21.83 

11.09 
15.01 
19.74 
22.11 

22.24 

12.64 
15.53 

13.42 

20.03 

16.90 
21.78 
28.42 
13.78 
18.23 


Global 


090 

090 

090 
090 
YYY 
090 
090 
090 

090 

090 

090 

090 
090 
090 
090 
010 

090 

090 

090 

090 

090 
090 
090 
090 
090 

090 

090 

090 

090 

090 

090 
090 
090 
090 

090 

090 
090 

090 

090 

090 
090 
090 
090 
090 
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'CPT/ 
2HCPCS 


25230  

25240  

25246  

25248  

25250  

25251  

25259  

25260  ....... 

25263  

25265  

25270  

25272  

25274  ._.... 

25275  

25280  

25290  

25295  ....... 

25300  

25301  

25310  

25312  

25315  

25316  

25320  

25332  

25335  

25337  

25350  

25355  

25360  

25365  

25370  

25375  

25390  

25391  

25392  

25393  

25394  

25400  

25405  

25415  

25420  

25425  

25426  

25430  

25431  


MOD 


'CPT  codas  and 
^CopyngM 


Amen  an 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


Description 


Partial  removal  of  radius  .. 

Partial  removal  of  ulna  

Injection  for  wrist  x-ray  

Remove  forearm  foreign 
body. 

Removal  of  wrist  pros- 
tfiesis. 

Removal  of  wrist  pros- 
tfiesis. , 

Manipulate  wrist  w/ 
anesthes. 

Repair  forearm  tendon/ 
muscle. 

Repair  foreamn  tendon/ 
muscle. 

Repair  forearm  tendon/ 
muscle. 

Repair  forearm  tendon/ 
muscle. 

Repair  forearm  tendon/ 
muscle. 

Repair  forearm  tendon/ 
muscle. 

Repair  forearm  tendon 
sheath. 

Revise  wrist/forearm  ten- 
don. 

Incise  wrist/forearm  ten- 
don. 

Release  wrist/forearm  ten- 
don. 

Fusion  of  tendons  at  wrist 

Fusion  of  tendons  at  wrist 

Transplant  forearm  tendon 

Transplant  forearm  tendon 

Revise  palsy  hand  ten- 
don(s). 

Revise  palsy  hand  ten- 
don(s). 

Repair/revise  wrist  joint  .... 

Revise  wrist  joint  

Realignment  of  hand  

Reconstruct  ulna/ 
radioulnar. 

Revision  of  radius 

Revision  of  radius 

Revision  of  ulna 

Revise  radius  &  ulna  

Revise  radius  or  ulna  

Revise  radius  &  ulna  

Shorten  radius  or  ulna 

Lengthen  radius  or  ulna  ... 

Shorten  radius  &  ulna  

Lengthen  radius  &  ulna  .... 

Repair  carpal  bone,  short- 
en. 

Repair  radius  or  ulna 

Repair/graft  radius  or  ulna 

Repair  radius  &  ulna  

Repair/graft  radius  &  ulna 

Repair/graft  radius  or  ulna 

Repair/graft  radius  &  ulna 

Vase  graft  into  carpal 
bone 

Repair  nonunion  carpal 
bone.     . 


Physician 
work 
RVUs 


Non- 
facility  PE 
RVUs 


5.23 
5.17 
1.45 
5.14 

6.60 

9.57 

3.75 

7.80 

7.82 

9.88 

6.00 

7.04 

8.75 

8.50 

7.22 

5.29 

6.55 

8.80 
8.40 
8.14 
9.57 
10.20 

12.33 

10.77 
11.41 
12.88 
10.17 

8.78 
10.17 

8.43 
12.40 
13.36 
13.04 
10.40 
13.65 
13.95 
15.87 
10.40 

10.92 
14.38 
13.35 
16.33 
13.21 
15.82 
9.25 

10.44 


N/A 
N/A 
7.16 
t^A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
NJA 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
f^A 
N/A 

N/A 


Facility 
PE  RVUs 


6.51 
7.59 
0.49 
9.00 

6.06 

7.95 

5.70 

14.22 

14.09 

14.98 

12.99 

13.70 

14.41 

7.72 

13.39 

16.39 

12.95 

8.66 

8.38 

13.81 

14.72 

15.32 

16.98 

11.40 

9.18 

11.90 

11.55 

14.68 
15.36 
14.59 
16.32 
16.54 
17.15 
15.34 
17.22 
16.31 
18.23 
8.53 

15.93 
17.96 
17.20 
18.97 
23.02 
17.55 
7.54 

8.52 


Mal- 
practice 
RVUs 


0.66 
069 
0.07 
0.54 

0.84 

1.15 

0.50 

0.97 

0.94 

1.19 

0.76 

0.89 

1.14 

1.13 

0.91 

0.66 

0.86 

1.07 
1.08 
1.01 
1.22 
1.26 

1.74 

1.32 
1.46 
1.66 
1.31 

1.17 
1.44 
1.17 
1.67 
1.88 
1.84 
1.38 
1.73 
1.73 
1.87 
1.40 

1.50 
1.95 
1.87 
2.20 
1.« 
2.23 
1.07 

0.56 


Non- 
acillty 
total 


N/A 
N/A 
8.68 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

WA 

Ny'A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
f^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 


Facility 
total 


12.40 

13.45 

2.01 

14.68 

13.50 

18.67 

9.95 

22.99 

22.85 

26.05 

19.75 

21.63 

24.30 

17.35 

21.52 

22.34 

20.36 

18.53 
17.86 
22.96 
25.51 
26.78 

31.05 

23.49 
22.05 
26.44 
23.03 

24.63 
26.97 
24.19 
30.39 
31.78 
32.03 
27.12 
32.60 
31.99 
35.97 
20.33 

28.35 
34.29 
32.42 
37.50 
37.84 
35.60 
17.86 

19.52 


Global 


1CPT/ 
2HCPCS 


090 
090 
000 
090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
090 
090 
090 
090 

090 

090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090- 
090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 

090 


25440 
25441 
25442 
25443 
25444 
25445 
25446 
25447 
25449 
25450 
25455 
25490 
25491 
25492 
25500 
25505 
25515 
25520 
25525 
25526 
25530 
25535 
25545 
25560 

25565 

25574 

25575 
.25600 
25605 
25611 
25620 
25622 
25624 
25628 
25630 
25635 
25645 
25650 
25651 
25652 
25660 
25670 
25671 
25675 
25676 
25680 
25685 
25690 
25695 
25800 
25805 
25810. 
25820  . 
25825  . 

, 25830  . 
25900  . 
25905  . 
25907  . 

25909  . 

25915  . 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 


Description 


Repair/graft  wrist  bone  .... 

Reconstruct  wrist  joint  

Reconstruct  wrist  joint  

Reconstruct  wrist  joint  

fleconstruct  wrist  joint  

Reconstruct  wrist  joint  ..... 

Wrist  replacement 

Repair  wrist  joint(s) 

Remove  wrist  joint  implant 

Revision  of  wrist  joint  

Revision  of  wrist  joint  

Reinforce  radius  

Reinforce  ulna  

Reinforce  radius  and  ulna 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  radius 

Treat  fracture  of  ulna 

Treat  fracture  of  ulna 

Treat  fracture  of  ulna 

Treat  fracture  radius  & 
ulna. 

Treat  fracture  radius  & 
ulna. 

Treat  fracture  radius  & 
ulna. 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  fracture  radius/ulna 

Treat  wrist  bone  fracture  .. 

Treat  wrist  bone  fracture  .. 

Treat  wrist  bone  fracture  .. 

Treat  wrist  bone  fracture  .. 

Treat  wrist  bone  fracture  .. 

Treat  wrist  bone  fracture  .. 

Treat  wrist  bone  fracture  .. 

Pin  ulnar  styloid  fracture  .. 

Treat  fracture  ulnar  styloid 

Treat  wrist  dislocation  

Treat  wrist  dislocation  

Pin  radioulnar  dislocation 

Treat  wrist  dislocation  

Treat  wrist  dislocation  

Treat  wrist  fracture  

Treat  wrist  fracture  

Treat  wrist  dislocation  

Treat  wrist  dislocation  

Fusion  of  wrist  joint  

Fusion/graft  of  wrist  joint  .. 

Fusion/graft  of  wrist  joint  . 

Fusion  of  hand  bones  

Fuse  hand  bones  with 
graft. 

Fusion,  radioulnar  jnt/ulna 

Amputation  of  forearm 

Amputation  of  foreann 

Amputation  follow-up  sur- 
gery. 

Amputation  follow-up  sur- 
gery. 

Amputation  of  forearm 


Physician 
work 
RVUs 


10.44 

12.90 

10.85 

10.39 

11.15 

9.69 

16.55 

10.37 

14.49 

7.87 

9.49 

9.54 

9.96 

12.33 

2.45 

5.21 

9.18 

6.26 

12.24 

12.98 

2.09 

5.14 

8.90 

2.44 

5.63 

7.01 

10.45 
2.63 
5.81 
7.77 
8.55 
2.61 
4.53 
843 
2.88 
4.39 
7,25 
3.05 
5.36 
7.60 
4.76 
7.92 
6.00 
4.67 
8.04 
5.99 
9.78 
5.50 
8.34 
9.76 
11.28 
10.57 
7.45 
9.27 

10.06 
9.01 
9.12 
7.80 

8.96 

17.08 


Non- 
facility  PE 
RVUs 


N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

4.06 

7.36 

N/A 

7.58 

N/A 

N/A 

4.22 

6.98 

N/A 

4.12 

7.49 

N/A 

N/A 

4.56 

8.18 

N/A 

N/A 

4.63 

7.10 

N/A 

4.65 

6.87 

N/A 

4.82 

N/A 

N/A 

N/A 

N/A 

N/A 

6.62 

N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 


Facility 
PE  RVUs 


9.69 

10.01 

8.88 

8.76 

9.07 

8.02 

11.98 

8.64 

10.72 

10.71 

11.66 

14.46 

15.21 

15.97 

2.77 

5.34 

7.70 

5.98 

10.12 

13.93 

2.85 

5.27 

7.90 

2.70 

5.41 

7.26 

9.57, 
3.00 
6.13 
8.90 
7.51 
3.10 
5.00 
8.05 
3.00 
3.96 
7.01 
3.21 
5.62 
7.11 
4.75 
7.31 
6.23 
4.69 
7.56 
4.99 
8.12 
5.69 
7.43 
9.35 
10.42 
10.15 
8.10 
9.37 

15.11 
13.06 
13.13 
12.59 

13.10 

20.05 


Mal- 
practice 
RVUs 


1.41 
1.83 
1.24 
1.30 
1.43 
1.26 
2.20 
1.34 
1.77 
0.88 
1.07 
1.19 
1.41 
1.62 
0.28 
0.69 
1.22 
0.85 
1.68 
1.80 
0.27 
0.68 
1.23 
0.27 

0.76 

0.96 

1.46 

0.34 

0.81 

1.08 

1.17 

0.33 

0.61 

1.14 

0.37 

0.39 

0.93 

0.37 

0.72 

1.02 

0.59 

1.07 

0.81 

0.57 

1.10 

0.61 

1.25 

0.78 

1.07 

1.30 

1.51 

1.37 

0.96 

1.20 

1.27 
1.08 
1.06 
1.01 

1.07 

2.41 


Non- 
acility 
total 


Facility 
total 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

6.79 

13.26 
N/A 

14.69 
N/A 
N/A 
6.58 

12.80 
N/A 

6.83 

13.88 

N/A 

N/A 
7.53 

14.80 
N/A 
N/A 
7.57 

12.24 
N/A 
7.90 

11.65 
N/A 
8.24 
N/A 
N/A 
N/A 
N/A 
N/A 

11.86 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
TJ/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 


21.54 
24.74 
20.97 
20  45 
21.65 
18.97 
30.73 
20.35 
26.98 
19.46 
22.22 
25.19 
26.58 
29.92 

5.60 
11.24 
18.10 
13.09 
24.04 
28.71 

5.21 
11.09 
18.03 

5.41 

11.80 

15.23 

21.48 

5.97 

12.75 

17.75 

17.23 

6.04 

10.14 

17.62 

6.25 

8.74 

15.19 

6.63 

11.70 

15.73 

10.10 

16.30 

13.04 

9.93 

16.70 

11.59 

19.15 

11.97 

16.84 

20.41 

23.21 

22.09 

16.51 

19.84 

26.44 
23.15 
23.31 
21.40 

23.13 

39.54 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 
090 

090 

090 


Ascriptions  only  are  copyright  American  Medical  Association  All  Rights  Resened.  Applicable  FARS/DFARS  Apply. 
Denial  Association.  All  nghls  reserved. 


'  OPT  codes  and  descnptions  only  are  copyright  American  Medical  Association.  All  Rights  Resenred  Applicable  FARS/PFARS  Apply. 
'  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


^0D   '  Status 


25920 
25922 
25924 

25927 
25929 

25931 

25999 
26010 
26011 
26020 
26025 
26030 
26034 
26036 
26037 
26040 
26045 
26055 

26060 
26070 
26075 
26080 
26100 
26105 
26110 
26115 

26116 

26117 

26121 
26123 
26125 
26130 
26135 
26140 
26145 

26160 

26170 

26180 
26185 
26200 
26205 
26210 
26215 
26230 

26235 

26236 

26250 
26255 
26260 
26261 
26262 
26320 


'CPT  codes  and 
^Copynght  American 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Description 


Amputate  hand  at  wrist  .... 

Amputate  hand  at  wrist  .... 

Amputation  follow-up  sur- 
gery. 

Amputation  of  hand  

Amputation  follow-up  sur- 
gery. 

Amputation  follow-up  sur- 
gery. 

Forearm  or  wrist  surgery  .. 

Drainage  of  finger  abscess 

Drainage  of  finger  abscess 

Drain  hand  tendon  sheath 

Drainage  of  palm  bursa  .... 

Drainage  of  palm  bursa(s) 

Treat  hand  t)one  lesion  .... 

Decompress  fingers/hand 

Decompress  fingers/hand 

Release  palm  contracture 

Release  palm  contracture 

Incise  finger  tendon 
stieath. 

Incision  of  finger  tendon  ... 

Explore/treat  hand  joint  .... 

Explore/treat  finger  joint  ... 

Explore/treat  finger  joint  ... 

Biopsy  hand  joint  lining  .... 

Biopsy  finger  joint  lining  ... 

Biopsy  finger  joint  lining  ... 

Removel  hand  lesion 
sutxut. 

Removel  hand  lesion, 
deep. 

Remove  tumor,  hand/fin- 
ger. 

Release  palm  contracture 

Release  palm  contracture 

Release  palm  contracture 

Remove  wrist  joint  lining  .. 

Revise  finger  joint,  each  ... 

Revise  finger  joint,  each  ..; 

Tendon  excision,  palm/fin- 
ger 

Remove  tendon  sheath  le- 
sion. 

Removal  of  palm  tendon, 
each. 

Removal  of  finger  tendon 

Remove  finger  t)one  

Remove  hand  tx)ne  lesion 

Remove/graft  bone  lesion 

Removal  of  finger  lesion  .. 

Remove/graft  finger  lesion 

Partial  removal  of  hand 
txjne. 

Partial  removal,  finger 
bone. 

Partial  removal,  finger 
bone. 

Extensive  hand  surgery  .... 

Extensive  hand  surgery  .... 

Extensive  finger  surgery  ... 

Extensive  finger  surgery  ... 

Partial  removal  of  finger  ... 

Removal  of  implant  from 
hand. 


Physician 
work 
RVUs 


8.68 
7.42 
8.46 

8.80 
7.59 

7.81 

0.00 
1.54 
2.19 
4.67 
4.82 
5.93 
6.23 
9.51 
7.25 
3.33 
5.56 
2.69 

2.81 
3.69 
3.79 
4.24 
3.67 
3.71 
3.53 
3.86 

5.53 

8.55 

7.54 
9.29 
4.61 
5.42 
6.96 
6.17 
6.32 

3.15 

4.77 

5.18 
5.25 
5.51 
7.70 
5.15 
7.10 
6.33 

6.19 

5.32 

7.55 
12.43 
7.03 
9.09 
5.67 
3.98 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

0.00 
5.85 
9.22 
N/A 
N/A 
N/A 
N/A 
Kl/A 
N/A 
N/A 
N/A 
14.74 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
13.55 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

12.95 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


8.22 
7.25 
8.46 

12.40 
6.13 

12.40 

0.00 
1.70 
2.35 
5.61 
5.45 
6.11 
6.33 
8.21 
6.72 
4.00 
5.60 
3.86 

3.52 
3.39 
3.80 
4.82 
4.12 
4.20 
4.00 
4.71 

5.98 

7.15 

7.02 
8.90 
2.50 
5.35 
6.47 
6.03 
6.04 

4.11 

4.97 

5.40 
6.01 
5.39 
6.91 
5.41 
6.31 
5.96 

5.85 

5.37 

6.46 
9.49 
6.20 
6.35 
5.39 
4.28 


Mal- 
practice 
RVUs 


Non- 
acility 
total 


1.06 
0.93 
1.07 

1.02 
0.89 

0.88 

0.00 
0.14 
0.25 
0.59 
0.60 
0.72 
0.79 
1.12 
0.87 
0.45 
0.74 
0.36 

0.35 
0.35 
0.40 
0.52 
0.45 
0.45 
0.44 
0.48 

0.69 

1.01 

0.94 
1.17 
0.57 
0.65 
0.87 
0.76 
0.77 

0.39 

0.60 

0.64 
0.67 
0.71 
0.95 
0.64 
0.77 
0.84 

0.78 

0.66 

0.92 
1.05 
0.83 
0.84 
0.70 
0.49 


N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

0.00 
7.53 

11.66 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

17.79 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
17.89 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

16.49 

n/a" 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


17.96 
15.60 
17.99 

22.22 
14.61 

21.09 

0.00 

3.38 

4.79 

10.87 

10.87 

12.76 

13.35 

18.84 

14.84 

7.78 

11.90 

6.91 

6.68 
7.43 
7.99 
9.58 
8.24 
8.36 
7.97 
9.05 

12.20 

16.71 

15.50 
19.36 
7.68 
11.42 
14.30 
12.96 
13.13 

7.65 

10.34 

11.22 
11.93 
11.61 
15.56 
11.20 
14.18 
13.13 

12.82 

11.35 

14.93 
22.97 
14.06 
16.28 
11.76 
8.75 


Global. 


090 
090 
090 

090 
090 

090 

YYY 
010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 
090 

zzz 

090 
090 
090 
090 

090 

090 

090 
090 
090 
090 
090 
090 
090 

090 

090 

090 
090 
090 
090 
090 
090 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

1CPT/ 
2HCPCS 

MOD 

status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

26340  

26350 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Manipulate  finger  w/anesth 
Repair  finger/hand  tendon 
Repair/graft  hand  tendon 
Repair  finger/hand  tendon 
Repair  finger^and  tendon 
Repair/graft  hand  tendon 
Repair  finger/hand  tendon 
Repair/graft  hand  tendon 
Repair  finger/hand  tendon 
Revise  hand/finger  tendon 
Repair/graft  hand  tendon 
Repair  hand  tendon 

2.50 
5.99 
7.68 
8.07 
8.58 
9.14 
7.11 
8.76 
8.16 
9.19 
10.26 
4.63 
6.31 
8.34 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

4.95 
16.02 
16.69 
19.20 
17.14 
17.96 
16.57 
17.97 
17.54 
14.34 
18.34 
13.17 
14.43 
12.79 

0.30 
0.73 
0.93 
0.99 
1.02 
1.07 
0.90 
1.06 
0.98 
1.09 
1.26 
0.57 
0.80 
0.77 

N/A 
N/A 
N/A 
N/A 

r^A 

N/A 

N/A 

N/A 

N/A. 

N/A 

N/A 

N/A 

N/A 

N/A 

7.75 
22.74 
25.30 
28.26 
26.74 
28.17 
24.58 
27.79 
26.68 
24.62 
29.86 
18.37 
21.54 
21.90 

090 
090 

26352  

090 

26356  

26357  

26358  ....... 

090 
090 
090 

26370  

26372  

26373  

090 
090 
090 

26390  

26392  

26410 

090 
090 
090 

26412  

26415  

Repair/graft  hand  tendon 

Excision,  hand/finger  ten- 
don. 

Graft  hand  or  finger  ten- 
don. 

Repair  finger  tendon 

Repair/graft  finger  tendon 

Repair  finger/hand  tendon 

Repair/graft  finger  tendon 

Repair  finger  tendon 

Repair  finger  tendon 

Repair/graft  finger  tendon 

Realignment  of  tendons  ... 

Release  palm/finger  ten- 
don. 

Release  palm  &  finger  ten- 
don. 

Release  hand/finger  ten- 
don. 

Release  foreann/hand  ten- 
don. 

Incision  of  palm  tendon  .... 

Incision  of  finger  tendon  ... 

Incise  hand/finger  tendon 

Fusion  of  finger  tendons  .. 

Fusion  of  finger  tendons  .. 

Tendon  lengthening 

090 
090 

26416  

-■ 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 

9.37 

4.25 
6.77 
6.15 
.7.21 
4.02 
4.56 
6.09 
5.82 
5.02 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
UJA 
N/A 

15.71 

13.34 
14.78 
14.25 
15.06 
11.13 
11.83 
12.43 
12.34 
14.83 

1.20 

0.50 
0.83 
0.77 
0.84 
0.48 
0.56 
0.71 
0.74 
0.62 

N/A 

N/A 
N/A 
N/A 
N/A 
N,'A 
N/A 
N/A 
N/A 
N/A 

26.28 

18.09 
22.38 
21.17 
23.11 
15.63 
16.95 
19.23 
18.90 
20.47 

090 

26418  

26420  

26426  

26428  

26432  

26433  

26434  

26437  

26440  

090 
090 
090 
090 
090 
090 
090 
090 
090 

26442 

A 

8.16 

N/A 

17.10 

0.94 

N/A 

26.20 

090 

26445  



A     ' 

4.31 

N/A 

14.59 

0.54 

N/A 

19.44 

090 

26449  

A 

7.00 

N/A 

16.90 

0.84 

N/A 

24.74 

090 

26450  

A 
A 
A 
A 
A 
A 
A 
A 

3.67 
3.64 
3.46 
5.73 
5.32 
5.18 
5.15 
5.80 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

7.79 
7.71 
7.52 
12.00 
12.20 
11.71 
11.87 
12.62 

0.46 
0.47 
0.44 
0.73 
0.69 
0.62 
0.60 
0.77 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

11.92 
11.82 
11.42 
18.46 
18.21 
17.51 
17.62 
19.19 

090 

26455  

090 

26460 

090 

26471  

090 

26474  

26476  

090 
090 

26477 

Tendon  shortening  

090 

26478  

Lengthening  of  hand  ten- 
don. 

Shortening  of  hand  tendon 

Transplant  hand  tendon  ... 

Transplant/graft  hand  ten- 
don. 

Transplant  palm  tendon  ... 

Transplant/graft  palm  ten- 
don. 

Revise  thumb  tendon  

Tendon  transfer  with  graft 

Hand  tendon/muscle 
transfer. 

Revise  thumb  tendon  

Finger  tendon  transfer 

Finger  tendon  transfer 

Revision  of  finger  

Hand  tendon  reconstruc- 

090 

26479     .  . 

A 
A 
A 

5.74 
6.69 
8.29 

N/A 
N/A 
N/A 

12.45 
16.27 
16.72 

0.76 
0.84 
1.03 

N/A 
N/A 
N/A 

18.95 
23.80 
26.04 

090 

26480  

26483  

090 
090 

26485  

A 
A 

7.70 
9.55 

N/A 
N/A 

16.60 
13.02 

0.94 
0.98 

N/A 
N/A 

25.24 
23.55 

090 

26489  

090 

26490  

26492  

A 
A 
A 

A 
A 
A 
A 
A 

8.41 
9.62 
8.47 

9.59 
9.57 
14.00 
8.98 
5.96 

N/A 
f^A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

13.55 
14.30 
13.78 

13.97 
14.36 
16.90 
13.90 
12.48 

1.05 
1.19 
1.13 

1.17 
1.17 
1.74 
0.94 
0.66 

N/A 
N/A 

r^A 

N/A 
H/A 
N/A 

23.01 

25.11 
23.38 

24.73 
25.10 
32.64 
23.82 
19.10 

090 

090 

26494  

26496  

26497  

26498 

.    090 

090 
090 
090 

26499  

090 

26500  

090 

26502  

A 
A 

tion. 

Hand  tendon  reconstruc- 
tion. 

Hand  tendon  reconstruc- 

7.14 
7.47 

N/A 
f^A 

12.95 
13.06 

0.87 
0.84 

N/A 
N/A 

20.96 
21.37 

090 

26504  

— s- 

090 

26508  

A 

tion. 
Release  thumb  contrac- 

6.01 

N/A 

12.48 

0.76 

N/A 

19.25 

090 

26510  

A 

ture. 
Thumb  tendon  transfer 

5.43 

N/A 

12.16 

0.71 

N/A 

18.30 

090 

(escnptkjns  only  are  copyright  American  Medical  Association  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  resefved. 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
2  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


26516  

26517  

26518  

26520  

26525  

26530  

26531  



26535  

26536  

26540  

26541  : 

26542  

,  , 

26545  

26546  

26548  

26550  

26551  

26553  

,26554  

26555  

26556  

26560  

26561  

26562 • 

26565  

26567  

26568  

26580  

26587  

26590  

26591  

26593  

26596  

26600  

26605  

26607  

26608  

26615  

26641  

26645  ....... 

26650  

26665  

26670  

26675  

26676  

26685  

26686  

26700  

26705  

26706 

26715  

26720  

26725  

26727  

26735  

26740  

26742  

26746  

26750  

26755  

■  

'CPT  codes 
'Copyrigm 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD 


Status 


Description 


A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Physician 
work 
RVUs 


Fusion  of  knuckle  joint  7.15 

Fusion  of  knuckle  joints  ....  8.83 

Fusion  of  knuckle  joints  ....  9.02 

Release  knuckle  contrac-     l  5.30 

ture. 

Release  finger  contracture  5.33 

Revise  knuckle  joint  |  6.69 

Revise  knuckle  with  im-  7.91 
plant. 

Revise  finger  joint 5.24 

Revise/implant  finger  joint  6.37 

Repair  hand  joint  6.43 

Repair  hand  joint  with  8.62 

graft. 

Repair  hand  joint  with  6.78 

graft. 

Reconstruct  finger  joint  ....  6.92 

Repair  nonunion  hand 8.92 

Reconstruct  finger  joint  ....  8.03 

Constnjct  thumb  replace-  21.24 

ment. 

Great  toe-hand  transfer  ....  46.58 

Single  transfer,  toe-hand  ..  46.27 

Double  transfer,  toe-hand  54.95 

Positional  change  of  finger  16.63 

Toe  joint  transfer  47.26 

Repair  of  web  finger 5.38 

Repair  of  web  finger  10.92 

Repair  of  web  finger  15.00 

Con-ect  metacarpal  flaw  ...  6.74 

Correct  finger  deformity  ....  6.82 

Lengthen  metacarpaiyfin-  9.08 
ger 

Repair  hand  deformity  18.18 

Reconstruct  extra  finger  ...  14.05 

Repair  finger  deformity  17.96 

Repair  muscles  of  hand  ...  3.25 

Release  muscles  of  hand  5.31 

Excision  constricting  tissue  8.95 

Treat  metacarpal  fracture     }  1 .96 

Treat  metacarpal  fracture  2.85 

Treat  metacarpal  fracture  5.36 

Treat  metacarpal  fracture  5.36 

Treat  metacarpal  fracture  5.33 

Treat  thumb  dislocation  ....  3.94 

Treat  thumb  fracture '    4.41 

Treat  thumb  fracture 5.72 

Treat  thumb  fracture 7.60 

Treat  hand  dislocation  3.69 

Treat  hand  dislocation 4.64 

Pin  hand  dislocation  5.52 

Treat  hand  dislocation  6.98 

Treat  hand  dislocation  7.94 

Treat  knuckle  dislocation  ..  3.69 

Treat  knuckle  dislocation  ..  4.19 

Pin  knuckle  dislocation  5.12 

Treat  knuckle  dislocation  ..  5.74 

Treat  finger  fracture,  each  1.66 

Treat  finger  fracture,  each  3.33 

Treat  finger  fracture,  each  5.23 

Treat  finger  fracture,  each  5.98 

Treat  finger  fracture,  each  1.94 

Treat  finger  fracture,  each  3.85 

Treat  finger  fracture,  each  5.81 

Treat  finger  fracture,  each  1.70 

Treat  finger  fracture,  each   '  3. 10 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

4.15 

5.45 

N/A 

N/A 

N/A 

5.59 

6.31 

N/A 

N/A 

5.17 

6.26 
N/A 
N/A 
N/A 

4.74 

6.05 
N/A 
N/A 

3.97 

6.20 
N/A 
N/A 

3.63 

6.11 
N/A 

3.29 

4.89 


Facility 
PE  RVUs 


13.02 
14.37 
14.19 
15.21 

15.33 
6.13 
7.07 

3.76 
10.06 
12.73 
14.25 

12.78 

13.16 
15.44 
13.81 
18.80 

32.79 
23.66 
35.88 
19.12 
30.96 
10.71 
13.30 
17.99 
12.83 
12.76 
16.65 

14.08 
9.30 
14.84 
10.88 
11.84 
9.20 
2.69 
3.74 
6.65 
6.56 
5.83 
3.72 
4.34 
6.88 
7.02 
3.21 
4.41 
6.92 
6.57 
7.26 
3.02 
4.24 
5.19 
6.02 
2.65 
4.11 
6.62 
6.17 
2.74 
4.11 
6.22 
2.19 
3.11 


Mal- 
practice 
RVUs 


and  itescnptkxis 
Amer  :an 


only  are  CQpynght  American  Medcal  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
Dental  Association.  All  nghts  reserved 


0.90 
0.96 
1.13 
0.65 

0.66 
0.86 
1.01 

0.66 
0.80 
0.81 
1.12 

0.87 

0.79 
1.14 
0.98 
1.80 

6.57 
1.99 
7.76 
2.13 
6.67 
0.60 
0.69 
0.98 
0.84 
0.84 
1.10 

1.46 

1.12 

1.32 

0.37 

0.64 

0.87 

0.25 

0.38 

0.70 

0.73 

0.70 

0.42 

0.54 

0.77 

0.97 

0.36 

0.56 

0.76 

0.95 

1.05 

0.35 

0.50 

0.64 

0.75 

0.20 

0.43 

0.69 

0.77 

0.24 

0.49 

0.74 

0.19 

0.37 


Non- 
acility 
total 


N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
6.36 
8.68 
N/A 
N/A 
N/A 
9.95 
11.26 
N/A 
N/A 
9.22 
11.46 
N/A 
N/A 
N/A 
8.78 
10.74 
N/A 
N/A 
5.83 
9.96 
N/A 
N/A 
5.81 
10.45 
N/A 
5.18 
8.36 


Facility 
total 


21.07 

24.16 

■    24.34 

21.16 

21.32 
13.68 
15.99 

9.66 
17.23 
19.97 
23.99 

20.43 

20.87 
25.50 
22.82 
41.84 

85.94 
71.92 
98.59 
37.88 
84.89 
16.69 
24.91 
33.97 
20.41 
20.42 
26.83 

33.72 
24.47 
34.12 
14.50 
17.79 
19.02 
4.90 
6.97 
12.71 
12.65 
11.86 
8.08 
9.29 
13.37 
15.59 
7.26 
9.61 
13.20 
14.50 
16.25 
7.06 
8.93 
10.95 
12.51 
4.51 
7.87 
12.54 
12.92 
4.92 
8.45 
12.77 
4.08 
6.58 


Global 


090 
090 
090 
090 

090 
090 
090 

090 
090 
090 
090 

090 

090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

'CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
.  PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

26756 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 

A 
A 
A 

A 

A 

C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 
A 
A 
A 
A 

Pin  finger  fracture,  each  ... 
Treat  finger  fracture,  each 

Treat  finger  dislocation  

Treat  finger  dislocation  

Pin  finger  dislocation  

Treat  finger  dislocation  

Thumb  fusion  with  graft  .... 
Fusion  of  thumb  

4.39 
4.17 
3.02 
3.71 
4.80 
4.21 
8.26 
7.13 
8.24 
7.61 
8.73 
6.97 
8.46 

4.69 
1.74 

7.37 
3.90 
7.60 

4.59 

6.31 

0.00 

7.48 

6.68 

13.02 

5.62 

6.94 

7.34 

9.66 

9.68 

11.16 

13.01 

13.39 

16.69 

12.88 

2.87 
9.89 
7.45 
6.25 
13.66 
4.36 
6.23 
8.54 
5.43 
5.37 

5.90 

10.33 

13.83 

10.72 

11.46 

35.00 
22.12 
40.00 
13.44 
13.75 

N/A 
N/A 
4.49 
5.87 
N/A 
N/A 
fM/A 
N/A 
N/A 
N/A 
N/A 
N/A 
"        N/A 

N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

0.00 
N/A 

7.77 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

m^ 

N/A 
N/A 

2.92 

N/A 
6.66 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

M'A 

N/A 

N/A 

I^A 

N/A 
N/A 
N/A 
N/A 
N/A 

6.24 

5.05 

2.60 

3.82 

6.41 

509 

14.03 

13.84 

14.11 

13.01 

14.07 

12.93 

13.62 

11.90 
0.95 

13.10 

2.16 

12.03 

10.94 

12.51 

0.00 

8.16 

6.24 

11.57 

5.49 

6.36 

6.77 

8.09 

8.25 

8.73 

9.94 

10.21 

12.66 

10.41 

2.20 
6.83 
5.07 
5.19 
9.20 
4.64 
6.19 
7.71 
4.99 
5.42 

5.73 

8.76 

10.97 

10.40 

11.32 

20.42 
15.35 
23.94 
10.81 
10.45 

0.56 
0.51 
0.27 
0.43 
0.63 
0.54 
1.11 
0.97 
1.10 
Cf.99 
1.12 
0.89 
1.05 

0.60 
0.22 

0.92 
0.51 
0.90 

0.56 

0.74 

0.00 
0.92 
0.85 
1.75 
0.76 
0.95 
0.93 
1.36 
1.33 
1.38 
1.81 
1.87 
1.70 
1.80 

0.21 
1.01 
0.79 
0.73 
1.60 
0.53 
0.85 
1.17 
0.60 
0.74 

0.76 

1.42 

1.95 

1.36 

1.51 

2.22 
2.86 
3.18 
1.67 
1.86 

N/A 
N/A 
7.78 
10.01 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

0.00 
N/A 
15.30 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

6.00 
N/A 
14.90 
N/A 
N/A 
N/A 
N/A 
t^A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
Ul^ 
N/A 

11.19 

9.73 

5.89 

7.96 

11.84 

9.84 

23.40 

21.94 

23.45 

21.61 

23.92 

20.79 

23.13 

17.19 
2.91 

21.39 

6.57 

20.53 

16.09 

19.56 

0.00 
16.56 
13.77 
26.34 
11.87 
14.25 
15.04 
19.11 
19.26 
21.27 
24.76 
25.47 
31.05 
25.09 

5.28 
17.73 
13.31 
12.17 
24.4i6 

9.53 
13.27 
17.42 
11.02 
11.53 

12.39 

20.51 

26.75 

22.48 

24.29 

57.64 
40.33 
67.12 
25.92 
26.06 

090 

26765  

090 

26770 

090 

26775  

26776  

26785  

26820  

26841 



090 
090 
090 
090 
090 

26842  

26843 

Thumb  fusion  with  graft  .... 
Fusion  of  hand  joint 

090 
090 

26844  

26850 

Fusion/graft  of  hand  joint 
Fusion  of  knuckle  

090 
090 

26852  

26860  

26861  

26862  

26863  

26910  

26951  

26952  

26989  

26990  ....... 

Fusion  of  knuckle  with 
graft. 

Fusion  of  finger  joint 

Fusion  of  finger  jnt,  add- 
on. 

Fusion/graft  of  finger  joint 

Fuse/graft  added  joint  

Amputate  metacarpal 
bone. 

Amputation  of  finger/ 
thumb. 

Amputation  of  finger/ 
thumb. 

Hand/finger  surgery  

Drainage  of  pelvis  lesion  .. 

Drainage  of  pelvis  bursa  .. 

Drainage  of  bone  lesion  ... 

Incision  of  hip  tendon  

Incision  of  hip  tendon  ....... 

Incision  of  hip  tendon  

Incision  of  hip  tendon  

Incision  of  hip  tendons  

Incision  of  hip/thigh  fascia 

Drainage  of  hip  joint  

Exploration  of  hip  joint 

Denervation  of  hip  joint  .... 

Excision  of  hip  joint/mus- 
cle. 

Biopsy  of  soft  tissues  

Biopsy  of  soft  tissues  

Remove  hip/pelvis  lesion  .. 

Remove  hip/pelvis  lesion  .. 

Remove  tumor,  hip/pelvis 

Biopsy  of  sacroiliac  joint  ... 

BiODSv  of  hio  joint 

090 

090 
777 

090 
777 
090 

090 

090 

YYY 
090 

26991  

090 

26992  

090 

27000  

27001  

27003  

27005  

27006  

27025 

090 
090 
090 
090 
090 
090 

27030  

090 

27033  

27035  

090 
090 

27036  

090 

27040  

27041  

010 
090 

27047  

27048  



090 
090 

27049  

090 

27050  

27052 

090 
090 

27054  

27060  

27062  

27065  

27066  

27067  

Removal  of  hip  joint  lining 

Removal  of  ischial  bursa  .. 

Remove  femur  lesion/ 
bursa. 

Removal  of  hip  bone  le- 
sion. 

Removal  of  hip  bone  le- 
sion. 

Remove/graft  hip  bone  le- 
sion. 

Partial  removal  of  hip 
bone. 

Partial  removal  of  hip 
bone. 

Extensive  hip  surgery  

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

Extensive  hip  surgery 

090 
090 
090 

090 

090 

090 

27070  

27071  

27075  

27076  

27077  

27078  

27079  

090 

090 

090 
090 
090 
090 
090 

<  CPT  codes  and  descnplions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Apphcabte  FARS/DFARS  Apply. 
'Copyfight  American  Dental  Association.  AM  rights  reserved. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and 

Related  Information — Continued 

'CPT/ 
2HCPCS 

MOO 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  pe 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

27080  

A 

Removal  of  tail  bonp 

6.39 
1.87 

N/A 
2.33 

5.24 
2.03 

0.80 
0.17 

N/A 
4.37 

27086  

A 

Remove  hip  foreign  body 

12.43 
4.07 

090 

010 

27087  

A 

Remove  hip  foreign  body 

8.54 

N/A 

6.84 

1.09 

N/A 

16.47 

090 

27090  

A 

Removal  of  hip  prosthesis 
Removal  of  hip  prosthesis 

11.15 
22.14 

N/A 
N/A 

8.81 
14.12 

1.55 
3.11 

N/A 
N/A 

27091  

A 

21.51 
39.37 

090 

090 

27093  

A 

Injection  for  hip  x-ray 

1.30 

8.65 

0.49 

0.09 

10.04 

1.88 

000 

27095  

A 

Injection  for  hip  x-ray 

1.50 

7.80 

0.53 

0.10 

9.40 

2.13 

000 

27096  

A 

Inject  sacroiliac  joint  

1.40 

6.89 

0.33 

0.08 

8.37 

1.81 

000 

27097  

A 

Revision  of  hip  tendon  

Transfer  tendon  to  pelvis  .. 

8.80 
8.83 

N/A 
N/A 

6.65 
7.28 

1.22 
1.24 

N/A 
N/A 

27098  ....... 

A 

16.67 
17.35 

090 

090 

27100  

A 

Transfer  of  abdominal 

11.08 

N/A 

8.97 

1.57 

N/A 

21.62 

090 

muscle. 

27105  



A 

Transfer  of  spinal  muscle 

11.77 

N/A 

9.45 

1.66 

N/A 

22.88 

090 

27110  

A 

Transfer  of  iliopsoas  mus- 
cle. 

Transfer  of  iliopsoas  mus- 
cle. 

Reconstruction  of  hip 

13.26 

N/A 

9.66 

1.38 

N/A 

24.30 

090 

27111  

A 

12.15 

N/A 

9.31 

1.48 

N/A 

22.94 

090 

27120  



A 

18.01 

N/A 

11.96 

2.45 

N/A 

32.42 

090 

socket. 

27122  ...... 

A 

Reconstruclran  of  hip 
socket. 

14.98 

N/A 

11.06 

2.08 

N/A 

28.12 

090 

27125  



A 

Partial  hip  replacement  .... 

14.69 

N/A 

10.63 

2.05 

N/A 

27.37 

090 

27130  



A 

Total  hip  arthroplasty  

20.12 

N/A 

13:41 

2.82 

N/A 

36.35 

090 

27132  

A 

Total  hip  arthroplasty 

23.30 

N/A 

15.78 

3.26 

N/A 

42.34 

090 

27134 ! 

A 

Revise  hip  joint  replace- 
ment. 
Revise  hip  joint  replace- 

28.52 

N/A 

18.03 

3.97 

N/A 

50.52 

090 

27137  ...... 

A 

2i:i7 

N/A 

14.08 

2.97 

N/A 

38.22 

090 

27138  



A 

Revise  hip  joint  replace- 
ment. 
Transplant  femur  ridge  

22.17 

.      N/A 

14.55 

3.11 

N/A 

39.83 

090 

27140  

A 

12.24 

N/A 

9.66 

1.67 

N/A 

23.57 

090 

27146  

A 

lncJsk>n  of  hip  bone  

1743 

N/A 

1265 

2.27 
2.61 

N/A 

N/A 

32.35 
36.95 

090 
090 

27147  

A 

Revision  of  hip  bone  

20.58 

N/A 

13.76 

27151  

A 

Inciskxi  of  hip  bones  

22.51 

N/A 

8.40 

3.12 

N/A 

34.03 

090 

27156  



A 

Revision  of  hip  t)ones 

24.63 

N/A 

16.52 

3.48 

N/A 

44  63 

090 

27158  



A 

Revision  of  pelvis  

19  74 

N/A 

11.58 
12.28 

2.60 
2.32 

N/A 
N/A 

33.92 
31.31 

090 
090 

27161  



A 

Incision  of  neck  of  femur  .. 

16.71 

N/A 

27165  

A 

Inciskxi/fixatkHi  of  femur  .. 

17.91 

N/A 

13.07 

2.51 

N/A 

33  49 

090 

27170  



A 

Repair/graft  femur  head/ 

16.07 

N/A 

11.68 

2.20 

N/A 

29.95 

090 

27175  

A 

Treat  slipped  epiphysis  .... 

8.46 

N/A 

6.70 

1.19 

N/A 

16.35 

090 

27176  

A 

Treat  slipped  epiphysis  .... 

12.05 

N/A 

9.03 

1.68 

N/A 

22.76 

090 

27177  

A 

Treat  slipped  epiphysis  .... 

15.08 

N/A 

10.90 

2.11 

N/A 

28  09 

090 

27178 

A 

Treat  slipped  epiphysis  .... 

11.99 

N/A 

8.45 

1.68 

N/A 

22.12 

090 

27179  

A 

Revise  head/neck  of  femur 

12.98 

N/A 

9.84 

1.84 

N/A 

24.66 

090 

27181  

A 

Treat  slipped  epiphysis  .... 

14.68 

N/A 

10.31 

1.74 

N/A 

26  73 

090 

27185 ^ 

A 

Revision  of  femur  epiph- 
ysis. 
Reinforce  hip  bones  

9.18 

N/A 

7.81 

1.29 

f^A 

18.28 

090 

27187  



A 

13.54 

N/A 

10.60 

1.89 

N/A 

26.03 

090 

27193  



A 

Treat  pelvic  ring  fracture  .. 

5.56 

6.99 

5.41 

0.77 

13.32 

11.74 

090 

27194 

A 

Treat  pelvic  ring  fracture  .. 

9.65 

8.92 

7.65 

1.32 

19.89 

18.62 

090 

27200  

A 

Treat  tail  bone  fracture  

1.84 

3.09 

2.22 

0.22 

5.15 

4  28 

090 

27202  

A 

Treat  tail  bone  fracture 

7.04 

N/A 

18.09 

0.69 

N/A 

25.82 

090 

27Z15 



A 

Treat  pelvic  fracture(s)  

10.05 

N/A 

7.46 

1.37 

N/A 

18.88 

090 

27216  



A 

Treat  pelvic  ring  fracture  .. 

15.19 

N/A 

10.14 

2.15 

N/A 

27  48 

090 

27217  

A 

Treat  pelvic  ring  fracture  .. 

14.11 

N/A 

10.42 

1.95 

N/A 

26.48 

090 

27218  



A 

Treat  pelvic  ring  fracture  .. 

20.15 

N/A 

11.78 

2.85 

N/A 

34.78 

090 

27220  

A 

Treat  hip  socket  fracture  .. 

6.18 

7.18 

5.62 

0.85 

14.21 

12  65 

090 

2722i2 

A 

Treat  hip  socket  fracture  .. 

12.70 

N/A 

9.82 

1.77 

N/A 

24.29 

090 

27226  

A 

Treat  hip  wall  fracture  

14.91 

N/A 

8.11 

2.07 

N/A 

25.09 

090 

27227  

'... 

A 

Treat  hip  fracture(s) 

23  45 

N/A 

15.72 

17.99 

5.14 

7  Vi 

3.24 
3.77 
0.73 
1.45 
1.71 
2.18 

N/A 
N/A 
12.87 
N/A 
N/A 
N/A 

42.41 
48.92 
11.37 
1966 
23.41 
28.92 

090 
090 
090 
090 
090 
090 

27228 

A 

Treat  hip  fracture(s) 

27  16 

N/A 

27230  

A 

Treat  thigh  fracture  

550 

664 

27232  

A 

Treat  thigh  fracture 

1068 

N/A 

27235  

A 

Treat  thigh  frac'ure 

12  16 

N/A 

9.54 
11.14 

FARSrt)FARS  / 

27236  

A 

Treat  thigh  fracture 

15.60 

n.  All  Rights  Res 

N/A 
srved.  Applicable 

'CPTcodesa 
^CopyngrrtAnn 

1  descriptens  only  are  copyngM  American  Mwliral  Associatk* 
K  Tcan  Dental  Association  All  ngMs  reserved 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


1CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

27238  

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 

A 
A 
A 
A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 
A 
A 
A 
A 

A 
A 

Treat  thigh  fracture  

Treat  thigh  fracture 

5.52 

12.50 

15.94 

20.31 

4.71 

10.45 

6.95 

10.39 

.    12.92 

18.26 

4.12 

5.22 

15.43 

21.55 

5.05 

7.49 

2.27 

13.39 

11.34 

23.45 

23.45 

23.28 

18.65 

0.00 

6.49 

8.28 

5.92 

4.62 
5.80 
9.27 
6.97 

6.30 

2.28 
4.90 
4.47 
5.57 

14.14 
4.97 
5.88 
8.27 
7.30 
8.70 

10.00 
4.18 
5.92 
5.78 
8.17 
7.65 
9.48 

10.53 
4.74 

10.50 

16.27 
0.96 
5.07 
7.16 

10.34 

7.76 
10.56 

N/A 
N/A 
N/A 
N/A 
5.87 
N/A 
N/A 
N/A 
N/A 
t^A 
3.50 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.00 
7.81 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

2.54 
N/A 

5.47 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
8.43 
6.19 
N/A 
N/A 

N/A 
N^A 

5.19 

9.45 

11.44 

13.92 

4.60 

8.31 

4.79 

7.53 

9.87 

12.23 

2.13 

3.02 

11.19 

14.53 

4.85 

6.39 

2.25 

10.56 

8.44 

15.39 

16.28 

14.30 

11.79 

0.00 

6.33 

7.85 

5.58 

4.96 
5.69 
8.10 
4.81 

5.12 

2.07 
4.50 
4.03 
4.71 
9.91 
4.82 
5.81 
7.30 
6.83 
7.72 
8.54 
4.71 
5.80 
5.70 
7.43 
7.03 
8.13 
8.87 
2.58 

10.59 

12.20 
0.33 
4.84 
7.38 
9.21 

7.73 
9.64 

0.76 
1.69 
2.23 
2.85 
0.66 
1.45 
0.68 
1.37 
1.81 
2.52 
0.49 
0.56 
2.06 
2.99 
0.65 
1.04 
0.31 
1.98 
1.14 
2.36 
2.37 
2.94 
2.35 
0.00 
0.80 
1.14 
0.77 

0.62 
0.78 
1.29 
0.79 

0.78 

0.17 
0.59 
0.50 
0.66 
1.68 
0.66 
0.81 
1.15 
1.03 
1.21 
1.41 
0.58 
0.81 
0.76 
1.15 
1.07 
1.29 
1.48 
0.67 

1.42 

2.26 
0.06 
0.62 
1.00 
1.44 

1.09 
1.49 

t^A 
N/A 
N/A 
t^A 

11.24 
N/A 
N/A 
N/A 
N/A 
N/A 
8.11 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.00 

15.10 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

4.99 
N/A 
10.44 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
9.45 
11.88 
N/A 
N/A 

N/A 
N/A 

11.47 
23.64 
29.61 
37.08 

9.97 
20.21 
12.42 
19.29 
24.60 
33.01 

6.74 

8.80 
28.68 
39.07 
10.55 
14.92 

4.83 
25.93 
20.92 
41.20 
42.10 
40.52 
32.79 

0.00 
13.62 
17.27 
12.27 

10.20 
12.27 
18.66 
12.57 

12.20 

4.52 

9.99 

9.00 

10.94 

25.73 

10.45 

12.50 

16.72 

15.16 

17.63 

19.95 

9.47 

12.53 

12.24 

16.75 

15.75 

18.90 

20.88 

7.99 

22.51 

30.73 
1.35 
10.53 
15.54 
20.99 

16.58 
21.69 

090 

27240 

090 

27244  

27245  

27246  

27248  

27250  

Treat  thigh  fracture 

Treat  thigh  fracture 

Treat  thigh  fracture  

Treat  thigh  fracture  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Treat  hip  dislocation  

Manipulation  of  hip  joint  ... 
Fusion  of  sacroiliac  joint  ... 

Fusion  of  pubic  bones 

Fusion  of  hio  ioint  

090 
090 
090 
090 
090 

27252  

090 

27253  

27254  

090 
090 

27256  

010 

27257  

010 

27258  

090 

27259  

27265  

27266  

27275  



090 
090 
090 
010 

27280  

090 

27282  

27284 

090 
090 

27286 

Fusion  of  hip  joint 

090 

27290  

Amputation  of  leg  at  hip  ... 

Amputation  of  leg  at  hip  ... 

Pelvis/hip  joint  surgery  

Drain  thigh/knee  lesion 

Drainage  of  bone  lesion  ... 

Incise  thigh  tendon  &  fas- 
cia. 

Incision  of  thigh  tendon  .... 

Incision  of  thigh  tendons  .. 

Exploration  of  knee  joint  ... 

Partial  removal,  thigh 
nerve. 

Partial  removal,  thigh 
nerve. 

Biopsy,  thigh  soft  tissues  .. 

Biopsy,  thigh  soft  tissues  .. 

Removal  of  thigh  lesion  .... 

Removal  of  thigh  lesion  .... 

Remove  tumor,  thigh/knee 

Biopsy,  knee  joint  lining  ... 

ExploreAreat  knee  joint  .... 

Removal  of  knee  cartilage 

Removal  of  knee  cartilage 

Remove  knee  joint  lining  .. 

Remove  knee  joint  lining  .. 

Removal  of  kneecap  bursa 

Removal  of  knee  cyst 

Remove  knee  cyst 

090 

27295  

27299  

27301  

27303  

090 
YYY 
090 
090 

27305  

090 

27306 

090 

27307  

090 

27310  

27315  

27320  

090 
090 

090 

27323  

27324  

27327  

27328  

27329  

27330  

27331  

27332  

27333  

27334  

010 
090 
090 
090 
090 
090 
090 
090 
090 
090 

27335  

27340  

090 
090 

27345  

27347 

090 
090 

27350  

27355  

Removal  of  kneecap  

Remove  femur  lesion  

Remove  femur  lesion/graft 

Remove  femur  lesion/graft 

Remove  femur  lesion/fixa- 
tion. 

Partial  removal,  leg 
bone(s). 

Extensive  leg  surgery 

Injection  for  knee  x-ray 

Removal  of  foreign  body  .. 

Repair  of  kneecap  tendon 

Repair/graft  kneecap  ten- 
don. 

Repair  of  thigh  muscle  

Repair/graft  of  thigh  mus- 
cle. 

090 
090 

27356  

090 

27357  

090 

27a'>8 

27360  

27365  

27370  

27372  

27380  

27381  

27385  

27386  

III 

090 

090 
000 
090 
090 
090 

090 
090 

'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/OFARS  Apply. 
'Copyright  American  Dental  Association  All  rigTits  reserved. 
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'CPT/ 
2HCPCS 

MOD 

1 
Status 

Description 

Physwian 
work 
RVUs 

Non- 
*  facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
tota 

Facinty 
total 

Global 

27390  



A 

Incision  of  tfiigh  tendon  .... 

5.33 

N/A 

5.32 

0.69 

N/A 

11.34 

090 

27391  



A 

Incision  of  thigh  tendons  .. 

7.20 

N/A 

6.62 

0.99 

N/A 

14.81 

090 

27392  



A 

Incision  of  thigh  tendons  .. 

9.20 

N/A 

7.83 

1.23 

N/A 

18.26 

090 

27393  

A 

Lengthening  of  thigh  ten- 
don. 
Ler)gthenlng  of  thigh  ten- 

6.39 

N/A 

5.93 

0.90 

N/A 

13.22 

090 

27394  

A 

8.50 

N/A 

7.38 

1.17 

N/A 

17.05 

090 

dons. 

' 27395  



A 

Lengthening  of  thigh  ten- 
dons. 

11.73 

N/A 

9.53 

1.63 

N/A 

22.89 

090 

27396  



A 

Transplant  of  thigh  tendon 

7.86 

N/A 

7.26 

1.11 

N/A 

16.23 

090 

27397  ., 



A 

Transplants  of  thigh  ten- 
dons 
Revise  thigh  muscles/ten- 

11.28 

N/A 

9.27 

1.58 

■  N/A 

22.13 

090 

27400  



A 

9.02 

N/A 

7.54 

1.18 

N/A 

17.74 

090 

dons. 

27403  

A 

Repair  of  knee  cartilage  ... 

8.33 

N/A 

7.32 

1.16 

N/A 

16.81 

090 

27405  

A 

Repair  of  knee  ligament  ... 

8.65 

N/A 

7.77 

1.21 

N/A 

17.63 

090 

27407  



A 

Repair  of  knee  ligament   .. 

10.28 

N/A 

8.53 

1.38 

N/A 

20.19 

090 

27409  



A 

Repair  of  knee  ligaments 

12.90 

N/A 

10.16 

1.75 

N/A 

24.81 

090 

27418  



A 

Repair  degenerated  knee- 
cap. 

Revision  of  unstable  knee- 
cap. 

Revision  of  unstable  knee- 
cap. 

Revision/removal  of  knee- 
cap. 

Lat  retinacular  release 

10.85 

N/A 

9.09 

1.51 

N/A 

21.45 

090 

27420  



A 

9.83 

N/A 

8.27 

1.38 

N/A 

19.48 

090 

27422  

A 

9.78 

N/A 

8.29 

1.37 

N/A 

19.44 

090 

27424  

.     s 

A 

9.81 

N/A 

8.26 

1.38 

N/A 

19.45 

090 

27425  

A 

5.22 

N/A 

5.62 

0.73 

N/A 

11.57 

090 

open. 

27427  

.  

A 

Reconstruction,  knee 

9.36 

N/A 

7.94 

1.29 

N/A 

18.59 

090 

27428  

A 

Reconstruction,  knee 

14.00 

N/A 

11.36 

1.95 

N/A 

27.31 

090 

27429  ...>.. 

A 

Reconstruction,  knee 

15.52 

N/A 

12.54 

2.18 

N/A 

30.24 

090 

27430  

.  

A 

Revision  of  thigh  muscles 

9.67 

N/A 

8.18 

1.35 

N/A 

19.20 

090 

27435  



A 

Inciskjn  of  knee  joint  

9.49 

N/A 

8.55 

1.33 

N/A 

19.37 

090 

27437  



A 

Revise  kneecap  

8.46 

N/A 

7.20 

1.18 

N/A 

16.84 

090 

27438  



A 

Revise  kneecap  with  im- 
plant 

11.23 

N/A 

8.58 

1.56 

N/A 

21.37 

090 

27440 : 

A 

Revision  of  knee  joint 

10.43 

N/A 

6.08 

1.42 

N/A 

17.93 

090 

27441  

A 

Revision  of  knee  joint  

10.82 

N/A 

6.77 

1.49 

N/A 

19.08 

090 

27442  

A 

Revision  of  knee  joint 

11.89 

N/A 

8.97 

1.68 

N/A 

22.54 

090 

27443  

A 

Revision  of  knee  joint 

10.93 

N/A 

8.75 

1.52 

N/A 

21.20 

090 

27445  

A 

Revision  of  knee  joint  

17.68 

N/A 

12.41 

2.49 

N/A 

32.58 

090 

27446  



A 

Revision  of  knee  joint 

15.84 

N/A 

11.36 

2.22 

N/A 

29.42 

090 

27447  



A 

Total  knee  arthroplasty 

21.48 

N/A 

14.72 

3.00 

N/A 

39.20 

090 

27448  



A 

Incision  of  thigh  

11.06 

N/A 

8.88 

1.51 

N/A 

21.45 

090 

27450  

A 

Incision  of  thigh  

13.98 

N/A 

10.76 

1.96 

N/A 

26.70 

090 

27454  

A 

Realignment  of  thigh  bone 

17.56 

N/A 

12.80 

2.46 

N/A 

32.82 

090 

27455  

A 

Realignment  of  knee  

12.82 

N/A 

9.94 

1.78 

N/A 

24.54 

090 

27457  

.   - 

A 

Realignment  of  knee  

13.45 

N/A 

9.91 

1.88 

N/A 

25.24 

090 

27465  

A 

Shortening  of  thigh  bone  .. 

13.87 

N/A 

10.50 

1.86 

N/A 

26.23 

090 

27466  

A 

Lengthening  of  thigh  bone 

16.33 

N/A 

12.17 

1.92 

N/A 

30.42 

090 

27468  

A 

Shorten/lengthen  thigf\s  ... 

18.97 

N/A 

12.59 

2.68 

N/A 

34.24 

090 

27470  

A 

Repair  of  thigh  

16.07 

N/A 

12.13 

2.24 

N/A 

30.44 

090 

27472  

. 

A 

Repair/graft  of  thigh 

17  72 

IM/A 

^'i  04 

2.49 
1.13 

N/A 
N/A 

33.25 
17.20 

'  090 
090 

27475  

.  

A 

Surgery  to  stop  leg  growth 

8.64 

N/A 

7.43 

27477  

A 

Surgery  to  stop  leg  growth 

9.85 

N/A 

7.95 

1.31 

N/A 

19.11 

090 

27479  



A 

Surgery  to  stop  leg  grovirth 

12.80 

N/A 

10.12 

1.81 

N/A 

24.73 

090 

27485  

A 

Surgery  to  stop  leg  growth 

8.84 

N/A 

7.59 

1.24 

N/A 

17.67 

090 

27486  



A 

Revise/replace  knee  joint 

19.27 

N/A 

13.59 

2.70 

N/A 

35.56 

090 

27487  

A 

Revise/replace  knee  joint 

25.27 

N/A 

16.72 

3.54 

N/A 

45.53 

090 

27488  



A 

Removal  of  knee  pros- 
ttiesis. 

15.74 

N/A 

11.76 

2.21 

N/A 

29.71 

090 

27495  



A 

Reinforce  thigh  

15.55 

N/A 

11.75 

2.18 

N/A 

29.48 

090 

2''496 

A 

Decompression  of  thigh/ 

6.11 

N/A 

5.77 

0.77 

N/A 

12.65 

090 

27497  

A 

Decompression  of  thigh/ 
knee. 

7.17 

n.  All  Rights  Res< 

N/A 

5n/ed  Applicable 

5.80 

FARS/DFARS  / 

0.84 

ipply. 

N/A 

13.81 

090 

'OPT  codes  ar 
'CopynghlAm 

ic  descnptions  only  are  copynght  American  Medical  As-sociatioi 
e  can  Dental  Association.  AH  rights  reserved. 
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'OPT/ 
2HCPCS 

mod 

status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acilify 
total 

Facility 
total 

Global 

27498  

27499  

27500  

27501  

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

G 
A 

A 

A 

A 
A 
A 
A 
A 

A 
A 
A 

A 

A    ^ 

Decompression  of  thigh/ 

knee. 
Decompression  of  thigh/ 

Knee. 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treatment  of  thigh  fracture 
Treat  thigh  fx  growth  plate 
Treat  thigh  fx  growth  plate 
Treat  thigh  fx  growth  plate 

Treat  kneecap  fracture  

Treat  kneecap  fracture  

Treat  knee  fracture 

7.99 

9.00 

5.92 

5.92 

10.58 

10.58 

17.45 

13.99 

5.83 

7.71 

9.13 

13.64 

17.92 

17.30 

5.37 

8.78 

15.02 

2.86 

10.00 

3.78 

7.30 

11.50 

15.65 

4.87 

13.10 

5.76 

7.90 

14.41 

16.77 

17.72 

3.32 

5.79 

12.23 

1.74 

19.37 

12.03 

12.68 

10.02 

6.92 

10.60 

10.53 

0.00 
5.65 

5.64 

7.35 

4.94 
4.47 
2.87 
4.14 
7.97 

8.34 
7.33 
2.17 

5.66 

12.56 

N/A 
N/A 

7.24 

7.82 
N/A 
N/A 
N/A 
N/A 

7.10 
N/A 
N/A 
N/A 
N/A 
N/A 

7.41 

9.06 
N/A 

5.32 
N/A 

5.99 

7.86 
N/A 
N/A 

7.20 
N/A 

6.71 
N/A 
N/A 
N/A 
N/A 

5.68 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

0.00 
N/A 

N/A 

N/A 

11.05 
8.90 
9.17 

10.43 
N/A 

N/A 
N/A 
4.03 

8.99 

N/A 

6.15 

7.07 

5.18 

5.87 

8.36 

8.52 

12.81 

10.13 

5.42 

8.04 

7.31 

11.39 

14.08 

13.44 

5.48 

7.49 

11.83 

3.48 

8.29 

4.35 

6.27 

10.27 

11.70 

5.17 

9.64 

5.02 

6.99 

12.07 

13.47 

13.52 

3.35 

4.87 

9.43 

1.91 

15.13 

7.33 

9.27 

6.84 

5.56 

7.44 

7.49 

0.00 
4.79 

5.07 

5.36 

5.10 
4.78 
2.51 
3.57 
7.19 

7.38 
6.24 
1.90 

4.77 

10.91 

0.97 

1.18 

0.80 
0.83 
1.49 
1.49 
2.33 
1.95 
0.80 
1.08 
1.26 
1.91 
2.51 
2.41 
0.74 
1.22 
2.09 
0.38 
1.40 
0.51 
1.02 
1.61 
2.19 
0.67 
1.80 
0.68 
1.10 
2.01 
2.37 
2.51 
0.40 
0.69 
1.73 
0.24 
2.70 
1.35 
1.63 
1.17 
0.82 

1.24 

1.24 

0.00 
0.68 

0.69 

0.85 

0.56 
0.54 
0.38 
0.57 
1.08 

1.15 
1.01 
0.16 

0.62 

1.39 

N/A 

N/A 

13.96 

14.57 

N/A 

N/A 

N/A 

N/A 

13.73 

N/A 

N/A 

N/A 

N/A 

N/A 

13.52 

19.06 

r^A 

8.56 

N/A 
10.28 
16.18 
N/A 
N/A 
12.74 
N/A 
13.15 
N/A 
N/A 
N/A 
N/A 
9.90 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 

N/A 

N/A 

0.00 
N/A 

N/A 

N/A 

16.55 
13.91 
12.42 
15.14 
N/A 

N/A 
N/A 
6.36 

15.27 

N/A 

15.11 

17.25 

11.90 
12.62 
20.43 
20.59 
32.59 
26.07 
12.05 
16.83 
17.70 
26.94 
34.51 
33.15 
11.59 
17.49 
28.94 

6.72 
19.69 

8.64 
14.59 
23.38 
29.54 
10.71 
24.54 
11.46 
15.99 
28.49 
32.61 
33.75 

7.57 
11.35 
23.39 

3.89 
37.20 
20.71 
23.58 
18.03 
13.30 

19.28 

19.26 

0.00 
11.12 

11.40 

13.56 

10.60 
9.79 
5.76 
8.28 

16.24 

16.87 

14.58 

4.23 

11.05 

24.86 

090 

090 

090 
090 

27502  

27503  

27506  

27507  

27508  

27509  

090 
090 
090 
090 
090 
-         090 

27510  

27511  

090 
090 

27513     .... 

090 

27514  

27516  

27517  

27519  

27520  

090 
090 
090 
090 
090 

27524  

090 

27530 

090 

27532 

Treat  knee  fracture 

090 

27535 

Treat  knee  fracture 

090 

27536 

Treat  knee  fracture 

090 

27538 

Treat  knee  fracture(s) 

Treat  knee  fracture  

090 

27540 

090 

27550  

27552  

Treat  knee  dislocation  

Treat  knee  dislocation  

Treat  knee  dislooation  

Treat  knee  dislocation  

Treat  knee  dislocation  

Treat  kneecap  dislocation 
Treat  kneecap  dislocation 
Treat  kneecap  dislocation 

Fixation  of  knee  joint  

Fusion  of  knee    

090 
090 

27556 

090 

27557 

' 

090 

27558  .    ... 

090 

27560  

090 

27562  

27566  



090 
090 

27570  

010 

27580 

090 

27590     ... 

Amputate  leg  at  thigh  

Amputate  leg  at  thigh  

Amputate  leg  at  thigh  

Amputation  follow-up  sur- 
gery. 

Amputation  follow-up  sur- 
gery. 

Amputate  lower  leg  at 
knee. 

Leg  surgery  procedure  

Decompression  of  lower 
leg. 

Decompression  of  lower 
leg. 

Decompression  of  lower 
leg. 

Drain  lower  leg  lesion 

Drain  lower  leg  bursa  

Incision  of  achllles  tendon 

Incision  of  achllles  tendon 

Treat  lower  leg  bone  le- 
sion. 

Explore/treat  ankle  joint  .... 

Exploration  of  ankle  joint  .. 

Biopsy  lower  leg  soft  tis- 
sue. 

Biopsy  lower  leg  soft  tis- 
sue. 

Remove  tumor,  lower  leg 

090 

27591  

27592  

090 
090 

27594  

27596  

27598  

27599  

27600  

27601  

090 

090 

090 

YYY 
090 

090 

27602 

090 

27603  

27604  

27605  

27606  

27607  

090 
090 
010 
010 
090 

27610  ..:.... 

090 

27612  

090 

27613  

010 

27614  

27615  

090 
090 

'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
^  Copyright  American  Dental  Association.  All  rights  reserved. 


49102 


'CPT/ 
2HCPCS 


27618 

27619 

27620 

27625 

27626 

27630. 

27635. 

27637. 

27638  . 

27640. 
27641  . 
27645. 

27646 

27647  . 

27648  . 
27650. 
27652  . 

27654.. 
27656.. 

27658  .. 

27659  .. 
27664.. 
27665.. 

27675  .. 

27676  .. 
27680.. 


IMOD  I  Status 


27681 

27685 

27686 
27687 
27690 

27691  . 

27692  . 

27695  . 
27696. 
27698. 
27700  . 

27702  . 

27703  . 
27704. 
27705  . 
27707. 
27709. 
27712  . 
27715  . 
27720  . 
27722  . 
27724. 
27725. 
27727  . 
27730. 
27732. 
27734. 

27740. 


'CPT  codes  and 
^  Copyright  Aineri^n 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


A 
A 
A 
A 
A 
A 
A 

A 

A 

A 
A 
A 


A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Remove  lower  leg  lesion 
Remove  lower  leg  lesion 
Explore/treat  ankle  joint  .. 
Remove  ankle  joint  lining 
Remove  ankle  joint  lining 
Removal  of  tendon  lesion 
Remove  lower  leg  bone 

lesion. 
Remove/graft  leg  bone  le- 
sion. 
Remove/graft  leg  bone  le- 
sion. 

Partial  removal  of  tibia 

Partial  removal  of  fibula  .. 
Extensive  lower  leg  sur- 
gery. 
Extensive  lower  leg  sur- 
gery. 
Extensive  ankle/heel  sur- 
gery. 
Injection  for  ankle  x-ray  ... 

Repair  achilles  tendon 

Repair/graft  acfiilles  ten- 
don. 
Repair  of  achilles  tendon  .. 
Repair  leg  fascia  defect  ... 
Repair  of  leg  tendon,  eacfi 
Repair  of  leg  tendon,  eacfi 
Repair  of  leg  tendon,  eacfi 
Repair  of  leg  tendon,  eacfi 
Repair  lower  leg  tendons 
Repair  lower  leg  tendons 
Release  of  lower  leg  ten- 
don 
Release  of  lower  leg  ten- 
dons. 
Revision  of  tower  leg  ten- 
don. 
Revise  lower  leg  tendons 

Revision  of  calf  tendon 

Revise  lower  leg  tendon  ... 
Revise  lower  leg  tendon  ... 
Revise  additional  leg  ten- 
don. 

Repair  of  ankle  ligament  .. 

Repair  of  ankle  ligaments 

Repair  of  ankle  ligament  .. 

Revision  of  ankle  joint  

Reconstruct  ankle  joint 

Reconstruction,  ankle  joint 

Removal  of  ankle  implant 

Incision  of  tibia 

Incision  of  fibula  ^ 

Incision  of  tibia  &  fibula  .... 

Realignment  of  lower  leg  .. 

Revision  of  lower  leg 

Repair  of  tibia  

Repair/graft  of  tibia  

Repair/graft  of  tibia 

Repair  of  lower  leg  

Repair  of  lower  leg  

Repair  of  tibia  epiphysis  ... 

Repair  of  fibula  epiphysis 

Repair  lower  leg 
epiphyses. 

Repair  of  leg  epiphyses  ... 


Physician 
work 
RVUs 


Non- 
facility  PE 
RVUs 


5.09 
8.40 
5.98 
8.30 
8.91 
4.80 
7.78 

9.85 

10.57 

11.37 

9.24 

14.17 

12.66 

12.24 

0.96 

9.69 

10.33 

10.02 
4.57 
4.98 
6.81 
4.59 
5.40 
7.18 
8.42 
5.74 

6.82 

6.50 

7.46 
6.24 
8.71 
9.96 
1.87 

6.51 

8.27 

9.36 

9.29 

13.67 

15.87 

7.62 

10.38 

4.37 

9.95 

14.25 

14.39 

11.79 

11.82 

18.20 

15.59 

14.01 

7.41 

5.32 

8.48 

9.30 


9.29 
10.82 
N/A 
N/A 
N/A 

9.26 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

6.70 
N/A 
N/A 

N/A 

10.22 

9.50 

11.61 

11.66 

11.37 

N/A 

N/A 

N/A 

N/A 

8.31 

12.79 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

18.67 

11.91 
N/A 

21.05 


Facility 
PE  RVUs 


4.35 
6.34 
5.69 
6.83 
7.31 
4.62 
7.16 

8.60 

8.74 

11.19 

9.22 

12.76 

11.72 

8.09 

0.34 
7.65 
8.08 

7.45 
4.12 
5.12 
6.08 
5.10 
5.45 
5.99 
7.00 
5.47 

6.17 

5.69 

6.81 
5.61 
6.73 
8.05 
0.95 

6.22 

6.79 

7.20 

5.75 

10.46 

11.30 

5.62 

8.49 

5.21 

8.41 

11.02 

11.15 

9.73 

9.49 

13.00 

12.31 

10.70 

6.64 

5.28 

6.62 

8.18 


Mal- 
practice 
RVUs 


0.54 
1.01 
0.83 
1.16 
1.23 
0.60 
1.06 

1.38 

1.47 

1.54 
1.22 
1.98 

1.55 

1.64 

0.05 
1.35 
1.45 

1.41 
0.48 
0.68 
0.96 
0.63 
0.75 
1.01 
1.15 
0.80 

0.92 

0.91 

1.05 
0.88 
1.22 
1.40 
0.26 

0.90 
1.16 
1.31 
1.24 
1.92 
2.24 
0.61 
1.44 
0.60 
1.39 
2.00 
2.00 
1.66 
1.65 
2.10 
2.20 
1.84 
0.75 
0.63 
0.85 

1.31 


Non- 
acility 
total 


14.92 
20.23 
N/A 
N/A 
N/A 
14.66 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

7.71 

N/A 
N/A 

N/A 

15.27 

15.16 

19.38 

16.88 

17.52 

N/A 

N/A 

N/A 

N/A 

15.72 

21.30 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
26.83 
17.86 
N/A 

31.66 


Facility 
total 


9.98 
15.75 
12.50 
16.29 
17.45 
10.02 
16.00 

19.83 

20.78 

^4.10 
19.68 
28.91 

25.93 

21.97 

1.35 
18.69 
19.86 

18.88 
9.17 
10.78 
13.85 
10.32 
11.60 
14.18 
16.57 
12.01 

13.91 

13.10 

15.32 
12.73 
16.66 
19.41 
3.08 

13.63 
16.22 
17.87 
16.28 
26.05 
29.41 
13.85 
20.31 
10.18 
19.75 
27.27 
27.54 
23.18 
22.96 
33.30 
30.10 
26.55 
14.80 
11.23 
15.95 

18.79 


Global 


090 
090 
090 
090 
090 
090 
090 

090 

090 

090 
090 
090 

090 

090 

000 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 
090 
090 
090 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 

- 

•  ^cpt/ 

2HCPCS 

MOD 

status 

Description 

Physician 
wori< 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

27742  

27745 

A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

Repair  of  leg  epiphyses  ... 
Reinforce  tibia  

10.30. 

10.07 
3.19 
5.84 
6.78 

11.67 

13.76 
3.01 

5.25 

8.36 

2.65 

4.40 

7.11 

2.84 

4.45 

7.66 

2.83 

5.13 

10.68 

2.89 

5.50 

11.00 

13.00 

2.89 

6.19 

8.54 

14.06 

16.23 

5.49 

3.79 

4.56 

6.49 

4.58 

6.21 

9.79 

11.20 

2.34 

13.91 

9.17 

11.85 

12.34 

8.94 

8.21 

9.32 

9.67 

9.98 

12.74 
N/A 
5.47 
7.62 
N/A 
N/A 
N/A 
5.35 

7.26 

N/A 

5.02 

6.47 

N/A 

5.19 

6.59 

N/A 

5.89 

7.18 

N/A 

5.18 

7.29 

N/A 

N/A 

5.77 
8.55 
N/A 
N/A 
N/A 
N/A 
5.23 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

7.41 
8.46 
3.84 
5.70 
6.85 
9.36 
10.62 
3.60 

5.26 

7.30 

3.27 

4.58 

6.58 

3.38 

4.58 

7.03 

3.76 

5.19 

8.81 

3.55 

5.23 

10.92 

11.80 

3.90 
6.18 
9.12 

12.94 

14.01 
6!89 
3.90 
4.52 
6.27 
3.96 
5.09 
8.17 
9.89 
2.20 

10.90 
7.86 
7.60 

.9.23 
7.17 
6.28 

6.98 

7.81 

6.87 

1.55 
1.38 
0.43 
0.82 
0.94 
1.52 
1.93 
0.39 

0.71 

1.17 

0.33 

0.57 

0.98 

0.37 

0.61 

1.07 

0.38 

0.71 

1.50 

0.37 

0.74 

1.29 

1.65 

0.39 
0.85 
1.19 
1.96 
2.27 
0.77 
0.44 
0.61 
0.91 
0.47 
0.76 
1.36 
1.55 
0.31 
1.95 
1.29 
1.38 
1.59 
1.03 
0.95 

1.13 

1.26 

1.19 

24.59 
N/A 
9.09 

14.28 
N/A 
N/A 
N/A 
8.75 

13.22 
N/A 
8.00 

11.44 
N/A 
8.40 

11.65 
N/A 
9.10 

13.02 
N/A 
8.44 

13.53 
N/A 
N/A 

9.05 
15.59 
N/A 
N/A 
N/A 
N/A 

9.46 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

r^A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

19.26 
19.91 

7.46 
12.36 
14.57 
22  55 
26.31 

7.00 

11.22 

16.83 

6.25 

9.55 

14.67 

6.59 

9.64 

15.76 

6.97 

11.03 

20.99 

6.81 

11.47 

23.21 

26.45 

7.18 
13.22 
18.85 
28.96 
32.51 
13.15 

8.13 

9.69 
13.67 

9.01 
12.06 
19.32 
22.64 

4.85 
26.76 
18.32 
20.83 
23.16 
17.14 
15.44 

17.43 

18.74 

18.04 

090 
090 

27750  

27752  

27756  

27758  

27759  

27760  

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatmerit  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  tibia  fracture 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  fibula  frac- 
ture. 

Treatment  of  fibula  frac- 
ture. 

Treatment  of  fibula  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treatn-rcnt  of  ankle  fraci 
ture. 

Treatment  of  ankle  frac- 
ture. 

Treat  lower  leg  fracture  .... 

Treat  lower  leg  fracture  .... 

Treat  lower  leg  fracture  .... 

Treat  lower  leg  fracture  .... 

Treat  lower  leg  fracture  .... 

Treat  lower  leg  joint 

090 
090 
090 
090 
090 
090 

27762  

27766  

090 
090 

27780  

27781  

27784  

090 
090 
090 

27786  

090 

27788  

27792  

090 
090 

27808  

090 

27810  

090 

27814  ., 

27816  

090 
090 

27818  

090 

27822 

090 

27823  

27824  

27825  

27826  

27827  

-■" 

090 

090 
090 
090 
090 

27828  

27829 

090 
090 

27830  

Treat  lower  leg  dislocation 

Treat  lower  leg  dislocation 

Treat  lower  leg  dislocation 

Treat  ankle  dislocation  

Treat  ankle  dislocation  

Treat  ankle  dislocation  

Treat  ankle  dislocation  

Fixation  of  ankle  joint  

Fusion  of  ankle  joint,  open 

Fusion  of  tibiofibular  joint 

Amputation  of  lower  leg  ... 

Amputatton  of  lower  leg  ... 

Anputation  of  lower  leg  ... 

Amputation  follow-up  sur- 
gery. 

Amputation  follow-up  sur- 
gery. 

Amputation  of  foot  at 
ankle. 

Amputation  of  foot  at 
ankle. 

090 

27831  

27832  

27840  ; 

090 
090 
090 

27842  

090 

27846  

090 

27848  

27860  

27870  

27871  

090 
010 
090 
090 

27880  

27881 

090 
090 

27882  

090 

27884  

27886  

27888  

27889  

.' 

090 
090 
090 
090 

lescnptKXis  onlv  are  copyright  American  Medical  Associafron.  All  Rigtits  Reserved.  Applicable  FARS/DFARS  Aoolv 
*•"  Dental  Association.  All  rights  resenffld. 
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27892  

27893  

27894  

27899  

28001  

28002  

28003  

28005  

28008  

28010  

28011  

28020  

28022  

28024  

28030  

28035  

28043  

28045  

28046  

28050  

28052  

28054 ' 

28060  

28062  

28070  

28072  

28080  

28086  

28088  

28090  

28092  

■ 

28100  

28102  

28103  

28104  

28106 

28107  

28108  

28110 

28111  

28112 

28113  

28114 ^ 



28116 

28118 

28119  

28120 

28122  ....... 

28124  

28126  

28130  

28140  

28150  

28153  

28160  

28171  

28173  

28175  

28190  

'CPT  codes 
^  Copyright 
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mod 


Status 


Description 


A 
A 
A 
C 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Decompression  of  leg  

Decompression  of  leg  

Decompression  of  leg  

Leg/ankle  surgery  proce- 
dure. 

Drainage  of  bursa  of  foot 

Treatment  of  foot  infection 

Treatment  of  foot  infection 

Treat  foot  bone  lesion  

Incision  of  foot  fascia  

Incision  of  toe  tendon  

Incision  of  toe  tendons  

Exploration  of  foot  joint  ..., 

Exploration  of  foot  joint  .... 

Exploration  of  toe  joint  

Removal  of  foot  nerve 

Decompression  of  tibia 
nerve. 

Excision  of  foot  lesion  

Excision  of  foot  lesion  

Resection  of  tumor,  foot  ... 

Biopsy  of  foot  joint  lining  .. 

Biopsy  of  foot  joint  lining  .. 

Biopsy  of  toe  joint  lining  ... 

Partial  removal,  foot  fascia 

Removal  of  foot  fascia  

Removal  of  foot  joint  lining 

Removal  of  foot  joint  lining 

Removal  of  foot  lesion  

Excise  foot  tendon  sfieath 

Excise  foot  tendon  sheatfi 

Removal  of  foot  lesion  

Removal  of  toe  lesions 

Removal  of  ankle/heel  le- 
sion. 

Remove/graft  foot  lesion  .. 

Remove/graft  foot  lesion  .. 

Removal  of  foot  lesion  

Remove/graft  foot  lesion  .. 
Remove/graft  foot  lesion  .. 

Removal  of  toe  lesions 

Part  removal  of  metatarsal 
Part  removal  of  metatarsal 
Pan  removal  of  metatarsal 
Pan  removal  of  metatarsal 
Removal  of  metatarsal 
fieads. 

Revision  of  foot  

Removal  of  fieel  bone  

Removal  of  heel  spur  

Part  removal  of  ankle/heel 
Partial  removal  of  foot 
bone 

Partial  removal  of  toe  

Partial  removal  of  toe  

Removal  of  ankle  bone  .... 

Removal  of  metatarsal  

Removal  of  toe  

Partial  removal  of  toe  

Partial  removal  of  toe  

Extensive  foot  surgery 

Extensive  foot  surgery 

Extensive  foot  surgery 

Removal  of  foot  foreign 
body. 


Physician 
work 
RVUs 


7.39 

7.35 

10.49 

0.00 

2.73 
4.62 
8.41 
8.68 
4.45 
2.84 
4.14 
5.01 
4.67 
4.38 
6.15 
5.09 

3.54 
4.72 
10.18 
4.25 
3.94 
3.45 
5.23 
6.52 
5.10 
4.58 
3.58 
4.78 
3.86 
441 
3.64 
5.66 

7.73 
6.50 
5.12 
7.16 
5.56 
4.16 
4.08 
5.01 
4.49 
4.79 
9.79 

7.75 
5.96 
5.39 
5.40 
7.29 

4.81 
3.52 
8.11 
6.91 
4.09 
3.66 
3.74 
9.60 
8.80 
6.05 
1.96 


Non- 
facility  PE 
RVUs 


N/A 

N/A 

N/A 

0.00 

5.98 
7.39 
7.93 
N/A 
5.87 
5.69 
7.63 
7.29 
6.27 
6.39 
N/A 
7.07 

5.94 
6.30 
9.67 
5.95 
6.16 
6.00 
6.57 
7.34 
6.13 
6.62 
6.10 
9.75 
7.26 
6.20 
6.52 
9.50 

N/A 
8.72 
6.54 

N/A 
7.46 
5.60 
6.24 
7.45 
6.93 
7.01 
12.25 

7.38 
7.33 
6.38 
9.04 
8.15 

6.30 
5.52 

N/A 
8.47 
6.19 
5.59 
5.88 

N/A 
8.49 
6.89 
6.71 


Facility 
PE  RVUs 


5.92 
5.83 
7.96 
0.00 

3.58 
4.72 
6.42 
6.70 
3.77 
3.09 
4.50 
4.42 
4.13 
4.20 
3.75 
4.28 

3.40 
3.89 
7.59 
3.86 
3.76 
3.56 
4.21 
4.36 
4.08 
4.56 
3.84 
4.96 
4.24 
3.73 
3.82 
5.04 

6.29 
4.97 
4.29 
4.76 
4.52 
3.52 
3.94 
4.45 
4.35 
4.85 
8.83 

5.38 
4.73 
4.03 
5.48 
6.01 

4.35 
3.79 
6.92 
5.19 
4.05 
3.27 
4.14 
5.90 
5.86 
4.26 
3.55 


Mal- 
practice 
RVUs 


ar  j 
Ani(  ncan 


descnptKxis  only  are  copynght  American  Medical  AssociatKjn.  All  Rights  Reserved  Applicable  FARS/DFARS  Aoplv 
Iran  Dental  Association  All  rights  reserved.  ^^ 


0.86 
0.90 
1.25 
0.00 

0.31 
0.56 
1.03 
1.14 
0.56 
0.39 
0.58 
0.64 
0.62 
0.50 
0.85 
0.71 

0.45 
0.62 
1.13 
0.55 
0.51 
0.45 
0.69 
0.85 
0.68 
0.64 
0.50 
0.66 
0.52 
0.57 
0.46 
0.76 

0.97 
0.89 
0.69 
1.01 
0.74 
0.52 
0.49 
0.63 
0.60 
0.63 
1.36 

1.03 
0.79 
0.74 
0.69 
0.96 

0.65 
0.49 
1.11 
0.84 
0.52 
0.49 
0.51 
1.13 
1.04 
0.75 
0.16 


Non- 
acility 
total 


N/A 
N/A 
N/A 
0.00 

9.02 
12.57 
17.37 

N/A 
10.88 

8.92 
12.35 
12.94 
11.56 
11.27 

N/A 
12.87 

9.93 
11.64 
20.98 
10.75 
10.61 

9.90 
12.49 
14.71 
11.91 
11.84 
10.18 
15.19 
11.64 
11.18 
10.62 
15.92 

N/A 
16.11 
12.35 

N/A 
13.76 
10.28 
10.81 
13.09 
12.02 
12.43 
23.40 

16.16 
14.08 
12.51 
15.13 
16.40 

11.76 

9.53 

N/A 

16.22 

10.80 

9.74 

10.13 

N/A 

18.33 

13.69 

8.83 


Facility 
total 


14.17. 

14.08 

19.70 

0.00 

6.62 

9.90 

15.86 

16.52 

8.78 

6.32 

9.22 

10.07 

9.42 

9.08 

10.75 

10.08 

7.39 
9.23 

18.90 
8.66 
8.21 
7.46 

10.13 

11.73 
9.86 
9.78 
7.92 

10.40 
8.62 
8.71 
7.92 

11.46 

14.99 
12.36 
10.10 
12.93 
10.82 

8.20 

8.51 
10.09 

9.44 
10.27 
19.98 

14.16 
11.48 
10.16 
11.57 
14.26 

9.81 

7.80 
16.14 
12.94 

8.66 

7.42 

8.39 
16.63 
15.70 
11.06 

5.67 


Global 


090 

090 

090 

YYY 

010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 


1  CPT  codes  and  descriptions  only  are  copyright  American  Medfeal  Association.  Al  Rights  Resened.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Assodaiion.  All  ngtHs  reserved. 


1CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
wori< 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

28192  

28193  

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

Removal  of  foot  foreign 
body. 

Removal  of  foot  foreign 
body. 

Repair  of  foot  tendon  

Repair/graft  of  foot  tendon 

Repair  of  foot  tendon  

Repair/graft  of  foot  tendon 

Release  of  foot  tendon 

Release  of  foot  tendons  ... 

Release  of  foot  tendon  

Release  of  foot  tendons  ... 

Incision  of  foot  tendon(s)  .. 

Incision  of  toe  tendon  

Incision  of  foot  tendon  

Revision  of  foot  tendon  .... 

Release  of  big  toe  

Revision  of  foot  fascia 

Release  of  midfoot  joint  ... 

Revision  of  foot  tendon  .... 

Revision  of  foot  and  ankle 

Release  of  midfoot  joint  ... 

Release  of  foot  contrac- 
ture. 

Release  of  toe  joint,  each 

Fusion  of  toes 

4.64 

5.73 

4.60 
6.84 
4.37 
6.35 
4.53 
5.62 
3.66 
4.53 
4.24 
3.39 
3.37 
7.73 
4.36 
5.92 
7.96 
11.73 
15.83 
10.35 
4.76 

3.80 
5.19 
4.59 
4.56 
4.74 

7.04 
5.66 
7.04 
9.15 
8.56 
9.18 
9.18 
7.94 

10.58 
9.54 
9.55 
9.16 

10.50 
5.86 
6.33 
5.29 

12.78 
5.43 
4.55 
5.01 
4.86 

9.18 

8.34 

6.98 

8.41 

4.26 

5.92 

13.34 

2.16 

4.57 

6.31 

15.97 

16.64 

2.09 

6.61 

6.53 

6.13 
8.30 
5.91 
7.33 
5.73 
6.13 
5.43 
5.78 
5.81 
5.85 
6.01 
8.19 
5.77 
6.73 
7.27 
9.14 
14.73 
8.74 
6.09 

5.31 
7.46 
6.14 
5.93 
6.88 

9.24 
7.23 
8.00 

10.19 
7.87 
8.38 
9.38 
7.52 
8.95 

13.40 

13.39 
8.36 

11.12 
7.40 

11.84 
6.22 
N/A 
6.45 
6.18 
6.65 
6.03 

t^A 
10.37 
7.25 
7.43 
6.93 
7.19 
N/A 
4.63 
5.77 
N/A 
N/A 
N/A 
4.33 

3.85 

4.28 

3.94 
4.82 
3.67 
4.36 
3.78 
4.49 
3.28 
4.11 
4.08 
3.72 
3.66 
5.27 
3.88 
4.50 
5.34 
7.59 
11.92 
8.19 
4.43 

3.22 
4.76 
4.05 
-  3.91 
5.53 

6.53 
5.59 
5.93 
6.16 
5.28 
6.04 
7.08 
5.64 
6.66 
7.28 
7.16 
5.97 
6.95 
4.45 
5.50 
3.89 
8.33 
4.19 
4.40 
5.91 
3.89 

6.97 

6.52 

4.59 

5.13 

3.89 

5.01 

10.87 

3.31 

4.82 

7.02 

13.49 

13.20 

2.81 

• 

0.52 

0.63 

0.59 
0.86 
0.59 
0.77 
0.63 
0.77 
0.50 
0.62 
0.59 
0.48 
0.46 
1.08 
0.61 
0.81 
1.08 
1.66 
2.22 
1.46 
0.67 

0.52 
0.72 
0.64 
0.64 
0.65 

0.96 
0.79 
0.98 
1.28 
1.16 
1.28 
1.31 
1.12 
1.24 
1.31 
1.15 
1.00 
0.55 
0.81 
0.71 
0.74 
1.64 
0.76 
0.62 
0.68 
0.66 

1.27 
1.17 
0.98 
1.18 
0.60 
0.84 
1.88 
0.29 
0.63 
0.87 
2.24 
2.29 
0.27 

11.77 

12.89 

11.32 
16.00 
10.87 
14.45 
10.89 
12.52 
9.59 
10.93 
10.64 
9.72 
9.84 
17.00 
10.74 
13.46 
16.31 
22.53 
32.78 
20.55 
11.52 

9.63 
13.37 
11.37 
11.13 
12.27 

17.24 
13.68 
16.02 
20.62 
17.59 
18.84 
19.87 
16.58 
20.77 
24.25 
24.09 
18.52 
22.17 
14.07 
18.88 
12.25 
N/A 
12.64 
11.35 
12.34 
11.55 

N/A 

19.88 

15.21 

17.02 

11.79 

13.95 

N/A 

7.08 

10.97 

N/A 

N/A 

N/A 

6.69 

9.01 

10.64 

9.13 

12.52 

8.63 

11.48 

8.94 

10.88 

7.44 

9.26 

8.91 

7.59 

7.49 

14.08 

8.85 

11.23 

14.38 

20.98 

29.97 

20.00 

9.86 

7.54 

10.67 

9.28 

9.11 

10.92 

14.53 
12.04 
13.95 
16.59 
15.00 
16.50 
17.57 
14.70 
18.48 
18.13 
17.86 
16.13 
18.00 
11.12 
12.54 

9.92 
22.75 
10.38 

9.57 
11.60 

9.41 

17.42 
16.03 
12.55 
14.72 

8.75 
11.77 
26.09 

5.76 
10.02 
14.20 
31.70 
32.13 

5.17 

090 
090 

28200  

28202  

28208   

090 
090 
090 

28210  

28220  

28222  

28225  

28226  

28230  

090 
090 
090 
090 
090 
090 

28232  

28234  

28238   

090 
090 
090 

28240  

28250  

28260  ....... 

28261 

28262  

28264  

28270  

28272  ....... 

28280 

090 
090 
090 
090 
090 
090 
090 

090 
090 

28285  

28286  ....... 

28288  

28289  

Repair  of  hammertoe  

Repair  of  hammertoe  

Partial  removal  of  foot 
bone. 

Repair  hallux  rigidus 

Correction  of  bunion 

090 
090 
090 

090 

28290 

090 

28292 

Correction  of  bunion 

090 

28293 

Correction  of  bunion 

090 

28294 

Correction  of  bunion 

090 

28296 

Correction  of  bunion 

090 

28297  

Correction  of  bunion 

090 

28298 

Correction  of  bunion 

090 

28299 

Correction  of  bunion 

090 

28300  

28302 

Incision  of  heel  bone  

Incision  of  ankle  bone  

Incision  of  midfoot  bones 
Incise/graft  midfoot  bones 

Incision  of  metatarsal  

Incisk)n  of  metatarsal  

fncision  of  metatarsal  

Incision  of  metatarsals  

Revision  of  bia  toe  

090 
090 

28304  

28305  

28306  

28307   

090 
090 
090 
090 

28308  

28309  

090 
090 

28310 

090 

28312 

Revision  of  toe  

090 

28313  

28315  

28320 

Repair  deformity  of  toe 

Removal  of  sesamoid 

bone. 
Repair  of  foot  tx>nes 

090 
090 

090 

28322   

Repair  of  metatarsals  

Resect  enlarged  toe  tissue 

Resect  enlarged  toe  

Repair  extra  foe(s)  

Repair  wet)bed  toe(s)  

Reconstruct  cleft  foot  

Treatment  of  heel  fracture 
Treatment  of  heel  fracture 
Treatment  of  heel  fracture 
Treat  heel  fracture  

090 

28340  

28341  

090 
090 

28344  

28345  

28360  

28400  

28405  

28406 

28415 

090 
090 
090 
090 
090 
090 
090 

28420  

28430  

Treat/graft  heel  fracture  .... 
Treatment  of  ankle  frac- 
ture. 

090 
090 

49106 
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28435  

28436 

28445  

28450  

28455  

28456  

28465  ....... 

28470  

28475  

28476  

28485  

28490  

28495  

28496  

28505  

28510  

28515  

28525  

28530  

28531  

28540 

28545  

28546  

28555  

28570  

28575  

28576  



28585  , 

28600  

28605  

28606  

28615  

28630  

28635  

28636  

28645  

28660  

28665  

28666  

28675  

28705  

. 

28715  

28725  

28730  

28735  

28737  

28740  

28750  

28755  

28760  

28800  

28805  

28810  

28820  

28825  

28899  

'OPT  codes. 
'CopyrigM 
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MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Treatment  of  ankle  frac- 
ture. 
Treatment  of  ankle  frac- 
ture. 

Treat  ankle  fracture 

Treat  midfoot  fracture, 
each. 

Treat  mkjfoot  fracture, 
each. 

Treat  mkJfoot  fracture 

Treat  mkJfoot  fracture, 
each. 

Treat  metatarsal  fracture  . 

Treat  metatarsal  fracture  . 

Treat  metatarsal  fracture  . 

Treat  metatarsal  fracture  . 

Treat  big  toe  fracture 

Treat  big  toe  fracture 

Treat  big  toe  fracture 

Treat  big  toe  fracture 

Treatment  of  toe  fracture  . 

Treatment  of  toe  fracture  . 

Treat  toe  fracture 

Treat  sesamoid  bone  frac- 
ture. 

Treat  sesamoid  bone  frac- 
ture. 

Treat  fool  dislocation  ..?.... 

Treat  foot  dislocation 

Treat  foot  dislocation 

Repair  foot  dislocation 

Treat  foot  dislocation  .; 

Treat  foot  dislocation 

Treat  foot  dislocation  

Repair  foot  dislocation 

Treat  foot  dislocation  

Treat  foot  dislocation 

Treat  foot  dislocation  

Repair  foot  dislocation 

Treat  toe  dislocation 

Treat  toe  dislocation 

Treat  toe  dislocation 

Repair  toe  dislocation 

Treat  toe  dislocation  

Treat  toe  distocation  

Treat  toe  dislocation  

Repair  of  toe  dislocation  .. 

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  foot  bones  ......... 

Revision  of  foot  bones  

Fusion  of  foot  bones  

Fusion  of  big  toe  joint 

Fusion  of  big  toe  joint 

Fusion  of  tng  toe  joint 

Amputation  of  midfoot  

Amputatk)n  thru  meta- 
tarsal. 

Amputatk}n  toe  &  meta- 
tarsal. 

Amputation  of  toe  

Partial  amputation  of  toe  .. 

Foot/toes  surgery  proce- 
dure. 


Physrcian 
work 
RVUs 


3.40 

4.71 

15.62 
1.90 

3.09 

2.68 
7.01 

1.99 
2.97 
3.38 
5.71 
1.09 
1.58 
2.33 
3.81 
1.09 
1.46 
3.32 
1.06 

2.35 

2.04 
2.45 
3.20 
6.30 
1.66 
3.31 
4.17 
7.99 
1,89 
2.71 
4.90 
7.77 
1.70 
1.91 
2.77 
4.22 
1.23 
1.92 
2.66 
2.92 
18.80 
13.10 
11.61 
10.76 
10.85 
9.64 
8.02 
7.30 
4.74 
7.75 
8.21 
8.39 

6.21 

4.41 
3.59 
0.00 


Non- 
facility  PE 
RVUs 


4.74 

N/A 

N/A 
4.31 

4.22 

N/A 
N/A 

3.95 
4.20 
N/A 
N/A 
2.33 
2.60 
9.95 
9.95 
2.08 
2.44 
9.54 
2.26 

9.22 

3.03 
2.99 
8.11 

11.76 
3.12 
4.54 

10.43 
8.30 
3.49 
3.88 

16.30 
N/A 
1.41 
1.77 
6.41 
5.78 
1.79 
1.76 
6.13 
8.97 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

11.91 

13.32 
7.04 

8.25 
N/A 
N/A 

N/A 

8.64 
8.09 
0.00 


Facility 
PE  RVUs 


3.90 

6.11 

11.42 
2.72 

3.76 

4.37 
6.49 

2.53 
3.34 
5.09 
5.72 
1.83 
2.18 
3.78 
4.86 
1.78 
2.10 
4.41 
1.69 

2.63 

2.88 
2.99 
4.92 
6.66 
2.60 
4.21 
5.60 
6.66 
2.90 
3.77 
6.12 
8.13 
1.18 
1.61 
3.16 
3.58 
1.23 
1.73 
2.28 
.  3.84 
12.85 
10.11 
8.63 
8.72 
8.18 
7.13 
6.72 
6.90 
4.11 
5.78 
6.17 
6.01 

4.90 

4.18 
3.88 
0.00 


Mal- 

practk:e 

RVUs 


Amsncan 


descnptiors  only  are  copynghl  American  Medical  Associatioo.  All  Rights  Reserved.  Applicabte  FARS/DFARS  Appiv 
Kan  Dental  Association  All  rights  reserved. 


0.47 

0.66 

1.29 
0.25 

0.43 

0.36 
0.87 

0.26 
0.41 
0.46 
0.80 
0.13 
0.19 
0.32 
0.50 
,0.13 
0,17 
0.44 
0.13 

0.33 

0.24 

0.33 

0.46 

0.88 

0.22 

0.45 

0.56 

1.13 

0.24 

0.35 

0.68 

1.09 

0.17 

0.24 

0.39 

0.58 

0.11 

0.24 

0.38 

0.41 

2.13 

1.84 

1.63 

1.51 

1.51 

1.36 

1.13 

1.03 

0.66 

1.07 

0.98 

0.97 

0.70 

0.51 
0.43 
0.00 


Non- 
acilrty 
total 


8.61 

N/A 

N/A 
6.46 

7.74 

N/A 
N/A 

6.20 

7.58 

N/A 

N/A 

3.55 

4.37 

12.60 

14.26 

3.30 

4.07 

13.30 

3.45 

11.90 

5.31 

5.77 

11.77 

18.94 

5.00 

8.30 

15.16 

17.42 

5.62 

6.94 

21.88 

N/A 

3.28 

3.92 

9.57 

10.58 

3.13 

3.92 

9.17 

12.30 

N/A 

WA 

N/A 

N/A 

N/A 

N/A 

21,06 

21.65 

12.44 

17.07 

N/A 

N/A 

N/A 

13.56 

12.11 

0.00 


Facility 
total 


7.77 

11.48 

28.33 
4.87 

7.28 

7.41 
14.37 

4,78 
6.72 
8.93 
12.23 
3.05 
3.95 
6.43 
9.17 
3.00 
3.73 
8.17 
2,88 

5.31 

5.16 

5.77 

8.58 

13.84 

4,48 

7,97 

10,33 

15.78 

5.03 

6.83 

11.70 

16.99 

3.05 

3.76 

6.32 

8.38 

2.57 

3.89 

5.32 

7.17 

33.78 

25.05 

21.87 

20.99 

20.54 

18.13 

15.87 

15.23 

9.51 

14.60 

15.36 

15.37 

11.81 

9.10 
7.90 
0.00 


Global 


^CPT/ 
2HCPCS 


090 

090 

090 
090 

090 

090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

010 

010 

010 

090 

010 

010 

010 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
090 
YYY 


29000 
29010 
29015 
29020 
29025 
29035 
29040 
29044 
29046 
29049 
29055 

29058 

29065 

29075 
29085 
29086 
29105 
29125 
29126 
29130 
29131 
29200 
29220 
29240 
29260 
29280 
29305 
29325 
29345 

29355 

29358 
29365 

29405 
29425 
29435 
29440 
29445 
29450 
29505 
29515 
29520 
29530 
29540 

29550 
29580 
29590 
29700 
29705 
29710 
29715 
29720 
29730 
29740 
29750 
29799 

29800 
29804 
29805 


MOD 


Status 


Description 


Application  of  body  cast  ... 
Application  of  body  cast  ... 
Application  of  body  cast  ... 
Application  of  tx>dy  cast  ... 
Application  of  body  cast  ... 
Application  of  body  cast  ... 
Application  of  body  cast  ... 
Application  of  body  cast  ... 
Application  of  body  cast  ... 
Application  of  figure  eight 
Application  of  shoulder 

cast. 
Application  of  shoulder 

cast. 
Application  of  long  arm 

cast. 
Application  of  forearm  cast 

Apply  hand/wrist  cast 

Apply  finger  cast 

/\pply  long  arm  splint 

Apply  forearm  splint  

Apply  forearm  splint  

Application  of  finger  splint 
Application  of  finger  splint 

Strapping  of  chest  

Strapping  of  low  t>ack 

Strapping  of  shoulder  

Strapping  of  elbow  or  wrist 
Strapping  of  hand  or  finger 

Application  of  hip  cast  

Application  of  hip  casts  .... 
/^plication  of  long  leg 

cast. 
Application  of  long  leg 

cast. 
Apply  long  leg  cast  brace 
AJjplication  of  long  leg 

cast. 

Apply  short  leg  cast 

Apply  short  leg  cast 

Apply  short  leg  cast 

Addition  of  walker  to  cast 

Apply  rigid  leg  cast  

Application  of  leg  cast  

/^plication,  long  leg  splint 
/^plication  lower  leg  splint 

Strapping  of  hip  

Strapping  of  knee  

Strapping  of  ankle  and/or 

ft. 

Strapping  of  toes  

Application  of  paste  t)oot .. 
Application  of  foot  splint  ... 
Removeil/revision  of  cast  .. 
Removal/revision  of  cast  .. 
Removal/revision  of  cast  .. 
Removal/revision  of  cast  .. 

Repair  of  body  cast  

Windowing  of  cast  

Wedging  of  cast  

Wedging  of  clubfoot  cast  .. 
Casting/strapping  proce- 
dure. 
Jaw  arthroscopy/surgery  .. 
Jaw  arthroscopy/surgery  .. 
Shoulder  arthroscopy,  dx 


Physkaan 
work 

Non- 
facility  PE 

Facility 
PE  RVUs 

Mal- 
practk:e 

Non- 
acility 

Facility 

tntal 

Global 

RVUs 

RVUs 

RVUs 

total 

2.25 

3.18 

1.75 

0.30 

5.73 

4.30 

000 

2.06 

3.36 

1.75 

0.27 

5.69 

4.08 

000 

2.41 

3.06 

1.61 

0.21 

5.68 

4.23 

000 

2.11 

3.33 

1.43 

0.16 

5.60 

3.70 

000 

2.40 

3.31 

1,87 

0.26 

5.97 

4.53 

000 

1.77 

3.52 

1.57 

0.24 

5.53 

3.58 

000 

2.22 

2.63 

1.53 

0.35 

5.20 

4.10 

000 

2.12 

3.87 

1.88 

0.29 

6.28 

4.29 

000 

2.41 

3.34 

2,06 

0.34 

6.09 

4,81 

000 

0.89 

1.27 

0,55 

0.12 

2.28 

1,56 

000 

1.78 

2.87 

1,46 

0.24 

4.89 

3.48 

000 

1.31 

1.53 

0.74 

0.14 

2.98 

2.19 

000 

0.87 

1.29 

0.75 

0.12 

2.28 

1,74 

000 

0.77 

1.23 

0.68 

0.11 

2.11 

1,56 

000 

0.87 

1.26 

0.64 

0.11 

2.24 

1.62 

000 

0.62 

0.95 

0.52 

0.06 

1.63 

1.20 

000 

0.87 

1.21 

0.53 

0.11 

2.19 

1,51 

000 

0.59 

1.01 

0,41 

0.06 

1.66 

1.06 

000 

0.77 

1.22 

0.48 

0.06 

2.05 

1.31 

000 

0.50 

0.47 

0.17 

0.05 

1.02 

0,72 

000 

0.55 

0.75 

0.25 

0.03 

1.33 

0,83 

000 

0.65 

0,75 

0.36 

0.04 

1.44 

1,05 

000 

0.64 

0.73 

0.40 

0.07 

1.44 

1,11 

000 

0.71 

0.88 

0,38 

0,05 

1.64 

1.14 

000 

0.55 

0.76 

0,34 

0,04 

1.35 

0,93 

000 

0.51 

0.83 

0.34 

0,04 

1.38 

0.89 

000 

2.03 

3.24 

1.74 

0.29 

5.56 

4.06 

000 

2.32 

3.43 

1.93 

0,31 

6.06 

4.56 

000 

1.40 

1.72 

1.06 

0,19 

3.31 

2.65 

000 

1.53 

1.68 

1.12 

0.20 

3.41 

2.85 

000 

1.43 

2.00 

1.09 

0.19 

3.62 

2.71 

000 

1.18 

1.61 

0.94 

0.17 

2.96 

2.29 

000 

0.86 

1.20 

0.71 

0.12 

2.18 

1.69 

000 

1.01 

1.21 

0.74 

0.14 

2.36 

1.89 

000 

1,18 

1.52 

0.92 

0.17 

2.87 

2.27 

000 

0.57 

0.68 

0.28 

0,07 

1.32 

0.92 

000 

1.78 

1,78 

0.98 

0,24 

3.80 

3.00 

000 

2.08 

1.48 

1.11 

0,13 

3.69 

3.32 

000 

0,69 

1.18 

0.48 

0,06 

1.93 

1.23 

000 

0,73 

0,87 

0.49 

0.07 

1.67 

1.29 

000 

0,54 

0.90 

0.47 

0.02 

1.46 

1,03 

000 

0.57 

0.81 

0.35 

0.04 

1.42 

0.96 

000 

0.51 

0.42 

0.32 

0,04 

0.97 

0,87 

000 

0.47 

0.42 

0.28 

0,05 

0.94 

0,80 

000 

0.57 

0.66 

0.36 

0,05 

1,28 

0,98 

000 

0.76 

0.52 

0.30 

0,06 

1,34 

1,12 

000 

0.57 

0.88 

0.29 

0,07 

1.52 

0.93 

000 

0.76 

0.81 

0.39 

0,10 

1.67 

1.25 

000 

1.34 

1,51 

0.71 

0,17 

3.02 

2.22 

000 

0.94 

1,15 

0.41 

0,08 

2.17 

1.43 

000 

0.68 

1.12 

0.39 

0,10 

1.90 

1.17 

000 

0.75 

0,80 

0.36 

0,10 

1.65 

1.21 

000 

1.12 

1,13 

0.50 

0,15 

2.40 

1.77 

000 

1.26 

1,06 

0.59 

0.16 

2.48 

2.01 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

6.43 

N/A 

7.28 

0.84 

N/A 

14.55 

090 

8.14 

N/A 

8.75 

0.66 

N/A 

17.55 

090 

5.89 

N/A 

5.82 

0.84 

N/A 

12.55 

090 

'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

'CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physkiian 
wori< 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk:e 

RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

29806  

A 

Shoulder  arthroscopy/sur- 

gery. 
Shoulder  arlhroscopy/sur- 

gery 
Shoulder  arthroscopy/sur- 

gery. 
Shoulder  arthroscopy/sur- 

gery 
Shoulder  arlhroscopy/sur- 

gery. 
Shoulder  arthroscopy/sur- 

gery. 
Shoulder  arthroscopy/sur- 

gery. 
Shoulder  arlhroscopy/sur- 

gery. 
Shoulder  arlhroscopy/sur- 

gery. 
Shoulder  arthroscopy/sur- 

gery. 
Arlhroscop  rotator  cuff 

repr 
Elbow  arthroscopy 

14.37 

N/A 

11.30 

2.00 

N/A 

27.67 

090 

29807  

A 

13.90 

N/A 

11.12 

1.94 

N/A 

26.96 

,    090 

29819  

A 

7.62 

N/A 

6.73 

1.07 

f^A 

15.42 

090 

29820  

A 

7.07 

N/A 

6.23 

0.99 

N/A 

14.29 

090 

29821  

A 

7.72 

N/A 

6.75 

1.08 

N/A 

15.55 

090 

29822  

A 

7.43 

N/A 

6.63 

1.04 

N/A 

15.10 

090 

29823  

A 

8.17 

N/A 

7.22 

1.15 

N/A 

16.54 

090 

29824  

A 

8.25 

N/A 

7.47 

i.ts 

N/A 

16.87 

090 

29825  

A 

7.62 

N/A 

6.71 

1.06 

N/A 

15.39 

090 

29826  

A 

8.99 

N/A 

7.50 

1.26 

N/A 

17.75 

090 

29827  

A 

15.36 

N/A 

11.53 

1.86 

N/A 

28.75 

090 

29830  

A 

5  76 

N/A 

5.30 
5.83 

0.79 
0.86 

N/A 
N/A 

11.85 
12.97 

090 

29834  

A 

Eltxjw  arthroscopy/surgery 

6.28 

N/A 

090 

29835  

A 

Elbow  arthroscopy/surgery 

6.48 

N/A 

5.88 

0.88 

N/A 

13.24 

090 

29836  

A 

Elbow  arthroscopy/surgery 

7.55 

N/A 

6.73 

1.06 

N/A 

15.34 

090 

29837  

A 

Eltxjw  arthroscopy/surgery 

6.87 

N/A 

6.13 

0.96 

N/A 

13.96 

090 

29838  

A 

Elbow  arthroscopy/surgery 

7.71 

N/A 

6.84 

1.07 

N/A 

15.62 

090 

29840  

A 

Wrist  arthroscopy  

5.54 

N/A 

5.34 

0.69 

N/A 

11.57 

090 

29843  

A 

Wrist  arthroscopy/surgery 

6.01 

N/A 

5.64 

0.82 

N/A 

12.47 

090 

29844  

A 

Wrist  arthroscopy/surgery 

6.37 

N/A 

5.82 

0.86 

N/A 

13.05 

090 

29845  

A 

Wrist  arthroscopy/surgery 

7.52 

N/A 

6.46 

0.84 

N/A 

14.82 

090 

29846  

A 

Wrist  arthroscopy/surgery 

6,75 

N/A 

6.06 

0.89 

N/A 

13.70 

090 

29847  



A 

Wrist  arthroscopy/surgery 

7.08 

N/A 

6.21 

0.91 

N/A 

14.20 

090 

29848  

A 

Wrist  endoscopy/surgery  .. 

5.44 

N/A 

5.59 

0.72 

N/A 

11.75 

090 

29850  



A 

Knee  arthroscopy/surgery 

8.19 

N/A 

5.13 

0.74 

N/A 

14.06 

090 

29851  



A 

Knee  arthroscopy/surgery 

13.10 

N/A 

9.85 

1.81 

N/A 

24.76 

090 

29855  



A 

Tibial  arthroscopy/surgery 

10.62 

N/A 

8.77 

1.50 

N/A 

20.89 

090 

29856  



A 

Tibial  arthroscopy/surgery 

14.14 

N/A 

10.71 

2.00 

N/A 

26.85 

090 

29860  



A 

Hip  arthroscopy,  dx  

8.05 

N/A 

6.95 

1.14 

N/A 

16.14 

090 

29861  

A 

Hip  arthroscopy/surgery  ...  , 

9.15 

N/A 

7.36 

1.29 

I^A 

17.80 

090 

29862  

A 

Hip  arthroscopy/surgery  ... 

9.90 

N/A 

8.55 

1.39 

N/A 

19.84 

090 

29863  

A 

Hip  arthroscopy/surgery  ... 

9.90 

N/A 

8.49 

1.40 

N/A 

19.79 

090 

29870  

A 

Knee  arthroscopy,  dx  

5.07 

N/A 

4.84 

0.67 

N/A 

10.58 

090 

29871  

A 

Knee  arthroscopy/drainage 

6.55 

N/A 

5.87 

0.88 

N/A 

13.30 

090 

29873  



A 

Knee  arthroscopy/surgery 

6.00 

N/A 

6.49 

0.73 

N/A 

13.22 

090 

29874  



A 

Knee  arthroscopy/surgery 

7.05 

N/A 

6.08 

0.87 

N/A 

14.00 

090 

29875  



A 

Knee  arthroscopy/surgery 

6.31 

N/A 

5.84 

0.88 

N/A 

13.03 

090 

29876  ....... 

A 

Knee  arthroscopy/surgery 

7.92 

N/A 

7.01 

1.11 

N/A 

16.04 

090 

29877  

A 

Knee  arthroscopy/surgery 

7.35 

N/A 

6.72 

1.03 

N/A 

15.10 

090 

29879  

A 

Knee  arthroscopy/surgery 

8.04 

N/A 

7.10 

1.13 

N/A 

16.27 

090 

29880  

A 

Knee  arthroscopy/surgery 

8.50 

N/A 

7.35 

1.19 

N/A 

17.04 

090 

29881  

A 

Knee  arthroscopy/surgery 

7.76 

N/A 

6.94 

1.09 

N/A 

15.79 

090 

29882  



A 

Knee  arthroscopy/surgery 

8.65 

N/A 

.    7.24 

1.09 

N/A 

16.98 

090 

29883  



A 

Knee  arthroscopy/surgery 

11.05 

N/A 

9.07 

1.33 

N/A 

21.45 

090 

29884  



A 

Knee  arthroscopy/surgery 

7.33 

N/A 

6.68 

1.03 

N/A 

15.04 

090 

29885  



A 

Knee  arthroscopy/surgery 

9.09 

N/A 

7.90 

1.27 

N/A 

18.26 

090 

29886  



A 

Knee  arthroscopy/surgery 

7.54 

N/A 

6.82 

1.06 

N/A 

15.42 

090 

29887  

A 

Knee  arthroscopy/surgery 

9.04 

N/A 

7.87 

1.27 

N/A 

18.18 

090 

29888  

A 

Knee  arthroscopy/surgery 

13.90 

N/A 

10.27 

1.95 

N/A 

26.12 

090 

29889  

A 

Knee  arthroscopy/surgery 

16.00 

N/A 

12.45 

2.11 

N/A 

30.56 

090 

29891  

A 

Ankle  arthroscopy/surgery 

8.40 

N/A 

7.48 

1.17 

N/A 

17.05 

090 

29892  

A 

Ankle  arthroscopy/surgery 

9.00 

N/A 

7.73 

1.26 

N/A 

17.99 

090 

29893  

A 

Scope,  plantar  fasciotomy 

5.22 

6.44 

4.02 

0.74 

12.40 

9.98 

090 

29894  

A 

Ankle  arthroscopy/surgery 

7.21 

N/A 

5.49 

1.01 

N/A 

13.71 

090 

29895  

A            1 

J  clescnptiofis  only  are 
rican  Dental  Associat 

Ankle  arthroscopy/surgery 

copynght  Amencan  Medical  Associatk) 
an.  All  rights  reserved. 

6.99 

1.  AH  Rights  Resi 

N/A 

5.49 

0.97 

kpply. 

N/A 

13.45 

090 

'  OPT  codes  a 
'Copynght  An 

Brved  Applicable  FARS/DFARS  P 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


^CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physkaan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

29897  

A 

Ankle  arthroscopy/surgery 

7.18 

N/A 

5.90 

1.01 

N/A 

14.09 

090 

29898  

A 

Ankle  arthroscopy/surgery 

8.32 

N/A 

6.19 

1.14 

N/A 

15.65 

090 

29899  

A 

Ankle  arthroscopy/surgery 

13.91 

N/A 

10.02 

1.95 

N/A 

25  88 

090 

29900  

A 

Mcp  joint  arthroscopy,  dx 

5.42 

N/A 

5.95 

0.75 

N/A 

12.12 

090 

29901  

A 

Mcp  joint  arthroscopy, 

6.13 

N/A 

6.34 

0.85 

N/A 

13.32 

090 

29902  

A 

Mcp  joint  arthroscopy, 

surg. 
ArthroscoDV  of  k)int  

6.70 

N/A 

6.63 

0.93 

N/A 

14.26 

090 

29999 

c 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

30000  

A 

Drainage  of  nose  lesion  ... 

1.43 

4.27 

1.45 

0.10 

5.80 

2.98 

010 

30020  

A 

Drainage  of  nose  lesion  ... 

1.43 

3.43 

1.53 

0.08 

4.94 

3.04 

010 

30100  

A 

Intranasal  biopsy  

0.94 

2.16 

0.83 

0.06 

3.16 

1.83 

000 

30110 

A 

Removal  of  nose  polyp(s) 

1.63 

3.48 

1.63 

0.12 

5.23 

3.38 

010 

30115 

A 

Removal  of  nose  polyp(s) 

4.35 

N/A 

4.19 

0.31 

N/A 

8.85 

090 

30117  

A 

Removal  of  intranasal  le- 

3.16 

4.79 

3.40 

0.22 

8.17 

6.78 

090 

30118  

A 

sion. 
Removal  of  intranasal  le- 

9.69 

N/A 

7.53 

0.66 

N/A 

17.88 

090 

30120 

A 

Revision  of  nose 

5.27 

5.71 

5.63 

0.41 

11.39 

11.31 

090 

30124  

A 

Removal  of  nose  lesion  .... 

3.10 

N/A 

3.12 

0.20 

N/A 

6.42 

090 

30125  

A 

Removal  of  nose  lesion  .... 

7.16 

N/A 

6.10 

0.54 

N/A 

13.80 

090 

30130  

A 

Removal  of  turbinate 
bones. 

3.38 

I^A 

3.67 

0.22 

N/A 

7.27 

090 

30140  

A 

Removal  of  turbinate 
bones. 

3.43 

N/A 

4.16 

0.24 

N/A 

7.83 

090 

30150 

A 

Partial  removal  of  nose  .... 

9.14 

N/A 

7.88 

0.76 

N/A 

17.78 

090 

30160  

A 

Removal  of  nose  

9.58 

N/A 

7.89 

0.78 

N/A 

18.25 

090 

30200  

A 

Injection  treatment  of  nose 

0.78 

1.79 

0.79 

0.06 

2.63 

1.63 

000 

30210  

A 

Nasal  sinus  therapy 

1.08 

2.22 

1.36 

0.08 

3.38 

2.52 

010 

30220  

A 

Insert  nasal  septal  button 

1.54 

4.67 

1.59 

0.11 

6.32 

3.24 

010 

30300  

A 

Remove  nasal  foreign 
body. 

1.04 

4.27 

1.91 

0.07 

5.38 

3.02 

010 

30310  

A 

Remove  nasal  foreign 
body. 

1.96 

N/A 

2.93 

0.14 

N/A 

5.03 

010 

30320  

A 

Remove  nasal  foreign 
body. 

4.52 

N/A 

4.65 

0.36 

N/A 

9.53 

090 

30400  

r 
r 
r 
r 

A 

Reconstmction  o!  nose  .... 
Reconstruction  of  nose  .... 
Reconstruction  of  nose  .... 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

Revision  of  nose 

9.83 
12.98 
15.88 

7.21 
11.71 
18.65 

9.96 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

9.35 
11.13 
12.70 

8.16 
10.78 
14.35 

8.07 

0.80 
1.08 
1.24 
0.62 
1.10 
1.53 
0.85 

N/A 
N/A 
N/A 
M/A 
N/A 
N/A 
N/A 

19.98 
25.19 
29.82 
15.99 
23.59 
34.53 
18.88 

090 

30410    .. .. 

090 

30420 

090 

30430  

090 

30435  

090 

30450  

090 

30460  

090 

30462  

A 
A 

Revision  of  nose 

Repair  nasal  stenosis 

19.57 
11.64 

N/A 
N/A 

14.00 
7.88 

1.92 
0.97 

N/A 
N/A 

35.49 
20.49 

090 

30465  

090 

30520  



A 

Repair  of  nasal  septum  .... 

5.70 

N/A 

5.37 

0.41 

N/A 

11.48 

090 

30540  

* 

A 

Repair  nasal  defect  

7.75 

N/A 

5.81 

0.53 

N/A 

14.09 

090 

30545   .    .. 

A 

Repair  nasal  defect  

11.38 

N/A 

8.93 

0.80 

N/A 

21.11 

090 

30560  

A 

Release  of  nasal  adhe- 

1.26 

4.38 

1.99 

0.09 

5.73 

3.34 

010 

30580  

A 

sions. 
Repair  upper  jaw  fistula  ... 

6.69 

7.43 

6.34 

0.50 

14.62 

13.53 

090 

30600  

A 

Repair  mouth/nose  fistula 

6.02 

6.51 

5.69 

0.70 

13.23 

12.41 

090 

30620  

A 

Intranasal  reconstmction  . 

5.97 

N/A 

6.01 

0.45 

N/A 

12.43 

090 

30630  

A 

Repair  nasal  septum  de- 
fect. 
Cauterization,  inner  nose 

7.12 

N/A 

6.43 

0.51 

N/A 

14.06 

090 

30801  

A 

1.09 

2.29 

2.17 

0.08 

3.46 

3.34 

010 

30802  

A 

Cauterization,  inner  nose 

2.03 

2.85 

2.70 

0.15 

5.03 

4.88 

010 

30901 

A 
A 

Control  of  nosebleed  

Control  of  nosebleed  

1.21 
1.54 

1.41 
2.92 

0.33 
0.51 

0.09 
0.12 

2.71 
4.58 

1.63 
2.17 

000 

30903  

000 

30905  

A 

Control  of  nosebleed  

1.97 

3.73 

0.78 

0.15 

5.85 

2.90 

000 

30906 

A 

Repeat  control  of  nose- 
bleed. 

2.45 

4.12 

1.23 

0.17 

6.74 

3.85 

000 

30915  

A 

Ligation,  nasal  sinus  artery 

7.20 

N/A 

6.07 

0.50 

N/A 

13.77 

090 

30920     .... 

A 

Ligation,  upper  jaw  artery 
Therapy,  fracture  of  nose 

9.83 

N/A 

7.76 

0.69 

N/A 

18.28 

090 

30930  

A 

1.26 

N/A 

1.69 

0.09 

r^A 

3.04 

010 

30999  

C 

Nasal  surgery  procedure  .. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
^Copyright  American  Dental  Associaton.  All  rights  reserved 
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'CPT/ 
2HCPCS 


31000 
31002 
31020 

31030 

31032. 

31040. 

31050. 

31051  . 
31070  . 
31075 

31080  . 

31081  . 
31084  . 
31085 
31086 
31087 
31090 
31200 
31201 
31205  . 
31225 
31230 
31231  .. 
31233  .. 
31235  .. 

31237  .. 

31238  .. 
31239.. 
31240  .. 


31254 
31255 
31256 
31267 

31276 
31287 

31288 

31290. 

31291  . 

31292  . 

31293. 

31294. 

31299. 

31300. 

31320. 

31360. 

31365 

31367. 

31368. 

31370  . 


'CPT  codes 
'Copynght 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 
A 
A 
A 

A 
A 

A 

A 

A 

A 

A 

A 

C 
A 
A 
A 
A 
A 
A 
A 


Description 


rrrigation,  maxillary  sinus  . 
Inigation,  sphenoid  sinus 
Exploration,  maxillary 

sinus. 
Exploration,  maxillary 

sinus. 
Explore  sinus,  remove  pol- 
yps 
Exploration  betiind  upper 

jaw. 
Exploration,  sphenoid 

sinus. 
Sphenoid  sinus  surgery  .... 
Exploration  of  frontal  sinus 
Exploration  of  frontal  sinus 
Removal,  of  frontal  sinus  .. 
Removal  of  frontal  sinus  .. 
Removal  of  frontal  sinus  .. 
Removal  of  frontal  sinus  .. 
Removal  of  frontal  sinus  .. 
Removal  of  frontal  sinus  .. 

Exploration  of  sinuses  

Removal  of  ethmoid  sinus 
Removal  of  ethmoid  sinus 
Removal  of  ethmoid  sinus 

Removal  of  upper  jaw  

Removal  of  upper  jaw  

Nasal  endoscopy,  dx 

Nasal/sinus  endoscopy,  dx 
Nasal/sinus  endoscopy,  dx 
Nasal/sinus  endoscopy. 

surg. 
Nasal/sinus  endoscopy, 

surg. 
Nasal/sinus  endoscopy, 

surg. 
Nasal/sinus  endoscopy, 

surg. 
Revision  of  ethmoid  sinus 
Removal  of  ethmoid  sinus 
Exploration  maxillary  sinus 
Endoscopy,  maxillary 

sinus. 
Sinus  endoscopy,  surgical 
Nasal/sinus  endoscopy, 

surg. 
Nasal/sinus  endoscopy, 

surg. 
Nasal/sinus  endoscopy,' 

surg. 
Nasal/sinus  endoscopy, 

surg. 
Nasal/sinus  endoscopy, 

surg. 
Nasal/sinus  endoscopy, 

surg. 
Nasal/sinus  endoscopy, 

surg. 
Sinus  surgery  procedure  .. 
Removal  of  larynx  lesion  .. 
Diagnostic  incision,  larynx 

Removal  of  larynx  

Removal  of  larynx  

Partial  removal  of  larynx  ... 
Partial  removal  of  larynx  ... 
Partial  rernoval  of  larynx  ... 


Physician 
work 
RVUs 


1.15 
1.91 
2.94 

5.92 

6.57 

9.42 

5.28 

7.11 

4.28 

9.16 

11.42 

12.75 

13.51 

14.20 

12.86 

13.10 

9.53 

4.97 

8.37 

10.24 

19.23 

21.94 

1.10 

2.18 

2.64 

2.98 

3.26 

8.70 

2.61 ' 

4.65 
6.96 
3.29 
5.46 

8.85 
3.92 

4.58 

17.24 

18.19 

14.76 

16.21 

19.06 

0.00 
14.29 

5.26 
17.08 
24.16 
21.86 
27.09 
21.38 


Non- 
facility  PE 
RVUs 


2.99 
N/A 
4.31 

5.82 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

f^A 

N/A 

N/A 

2.92 

3.67 

4.13 

4.41 

4.42 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

I^A 

0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


1.46 
3.10 
3.66 

4.95 

5.82 

6.44 

4.68 

6.08 

4.40 

7.48 

8.68 

9.70 

10.36 

10.72 

10.18 

10.10 

8.91 

5.15 

7.09 

7.83 

14.19 

15.60 

0.93 

1.54 

1.79 

1.95 

2.16 

7.86 

1.79 

2.94 
4.24 
2.19 
3.40 

5.27 
2.54 

2.91 

11.74 

12.23 

10.33 

11.16 

12.69 

0.00 
12.71 

7.77 
14.71 
18.45 
18.32 
22.10 
17.91 


Mal- 
practice 
RVUs 


an  I 

ArTM  ncan 


descriptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Fleserved  ApplicaWe  FARS/DFARS  Apply 
iran  Dental  Association  All  nghts  resen/ed. 


0.08 
0.14 
0.20 

0.42 

0.47 

0.71 

0.39 

0.55 
0.30 
0.64 
0.78 
1.84 
0.96 
1.18 
0.90 
1.15 
0.66 
0.25 
0.58 
0.58 
1.38 
1.57 
0.08 
0.16 
0.18 
0.21 

0.23 

0.46 

0.18 

0.32 
0.49 
0.23 
0.38 

0.62 
0.27 

0.32 

1.20 

1.73 

0.99 

0.97 

1.04 

0.00 
0.99 
0.40 
1.20 
1.72 
1.57 
1.90 
1.51 


Non- 
acility 
total 


4.22 
N/A 
7.45 

12.16 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

4.10 

6.01 

6.95 

7.60 

7.91 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


2.69 
5.15 
6.80 

11.29 

12.86 

16.57 

10.35 

13.74 

8.98 

17.28 

20.88 

24.29 

24.83 

26.10 

23.94 

24.35 

19.10 

10.37 

16.04 

18.65 

34.80 

39.11 

2.11 

3.88 

4.61 

5.14 

5.65 

17.02 

4.58 

7.91 

11.69 

5.71 

9.24 

14.74 
6.73 

7.81 

30.18 

32.15 

26.08 

28.34 

32.79 

0.00 
27.99 
13.43 
32.99 
44.33 
41.75 
51.09 
40.80 


G\oba\ 


010 
010 
090 

090 

090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 

000 

010 

000 

000 
000 
000 
000 

000 
000 

000 

010 

010 

010 

010 

010 

YYY 
090 
090 
090 
090 
090 
090 
090 


1CPT/ 
2HCPCS 


31375 
31380 
31382 
31390 

31395 

31400 
31420 
31500 
31502 

31505 
31510 
31511 

31512 
31513 
31515 

31520 
31525 
31526 
31527 

31528 
31529 
31530 
31531 
31535 
31536 
31540 
31541 
31560 
31561 
31570 

31571 

31575 
31576 
31577 


31578  .... 

31579  .... 
31580... 
31582  .... 
31584  .... 
31.585  .... 

31586  .... 

31587  .... 

31588  .... 
31590  .... 
31595  .... 

31599  .... 

31600  .... 

31601  .... 
31603  .... 
31605  .... 

31610  .... 

31611  .... 

31612  .... 

31613  .... 

31614  .... 

31615  ... 
31622  .... 


MOD 


Status 


Description 


Partial  removal  of  larynx  ... 

Partial  removal  of  larynx  ... 

Partial  removal  of  larynx  ... 

Removal  of  larynx  &  phar- 
ynx. 

Reconstruct  larynx  &  phar- 
ynx. 

Revision  of  larynx 

Removal  of  epiglottis 

Insert  emergency  airway  .. 

Change  of  windpipe  air- 
way. 

Diagnostic  laryngoscopy  .. 

Laryngoscopy  with  biopsy 

Remove  foreign  body,  lar- 
ynx. 

Removal  of  larynx  lesion  .. 

Injection  into  vocal  cord  ... 

Laryngoscopy  for  aspira- 
tion. 

Diagnostic  laryngoscopy  .. 

Diagnostic  laryngoscopy  .. 

Diagnostic  laryngoscopy  .. 

Laryngoscopy  for  treat- 
ment. 

Laryngoscopy  and  dilation 

Laryngoscopy  and  dilation 

Operative  laryngoscopy 

0|3erative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Operative  laryngoscopy 

Laryngoscopy  with  injec- 
tion. 

Laryngoscopy  with  injec- 
tion. 

Diagnostic  laryngoscopy  .. 

Laryngoscopy  with  biopsy 

Remove  foreign  body,  lar- 
ynx. 

Removal  of  larynx  lesion  .. 

Diagnostic  laryngoscopy  .. 

Revision  of  larynx 

Revision  of  larynx 

Treat  larynx  fracture  

Treat  larynx  fracture  

Treat  larynx  fracture  

Revision  of  larynx 

Revision  of  larynx 

Reinnervate  larynx  ; 

Larynx  nerve  surgery  

Larynx  surgery  procedure 

Incision  of  windpipe 

Incision  of  windpipe  

Incision  of  windpipe 

Incision  of  windpipe  

Incision  of  windpipe 

Surgery/speech  prosthesis 

Puncture/clear  windpipe  ... 

Repair  windpipe  opening  .. 

Repair  windpipe  opening  .. 

Visualization  of  windpipe  .. 

Dx  bronchoscope/wash  .... 


Physician 
work 
RVUs 


20.21 
20.21 
20.52 
27.53 

31.09 

10.31 

10.22 

2.33 

0.65 

0.61 
1.92 
2.16 

2.07 
2.10 
1.80 

2.56 
2.63 
2.57 
3.27 

2.37 
2.68 
3.39 
3.59 
3.16 
3.56 
413 
4.53 
5.46 
6.00 
3.87 

4.27 

1.10 
1.97 
2.47 

2.84 

2.26 

12.38 

21.62 

19.64 

4.64 

8.03 

11.99 

13.11 

6.97 

8.34 

0.00 

7.18 

4.45 

4.15 

3.58 

8.76 

5.64 

0.91 

4.59 

7.12 

2.09 

2.78 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
1.52 

1.52 
3.36 
3.19 

3.26 
N/A 
3.41 

N/A 
3.61 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
5.44 

N/A 

1.95 
3.52 
3.65 

4.15 
3.30 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A' 
N/A 
N/A 
0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
1.16 
N/A 
N/A 
2.68 
4.30 


Facility 
PERVUs 


16.14 
16.06 
17.46 
22.31 

26.49 

10.68 

10.51 

0.67 

0.26 

0.64 
1.31 
1.13 

1.42 
1.52 
1.11 

1.63 
1.72 
1.78 
1.94 

1.47 
1.75 
2.01 
2.36 
2.06 
2.33 
2.63 
2.87 
3.22 
3.44 
2.47 

2.69 

0.92 
1.34 
1.60 

1.59 

1.55 

11.78 

18.17 

15.25 

6.01 

8.90 

10.61 

13.80 

9.29 

8.09 

0.00 

3.24 

2.44 

1.75 

1.21 

7.72 

6.31 

0.36 

5.60 

8.18 

1.22 

0.90 


Mai-  Non- 

F>ractice         acility 

RVUs  total 


1.43 
1.40 
1.44 
1.95 

2.27 

0.72 
0.71 
0.15 
0.04 

0.04 
0.15 
0.16 

0.16 
0.15 
0.12 

0.17 
0.18 
0.18 
0.21 

0.16 
0.18 
0.24 
0.25 
0.22 
0.25 
0.29 
0.32 
0.38 
0.42 
0.24 

0.30 

0.08 
0.13 
0.17 

0.20 
0.16 
0.87 
1.52 
1.42 
0.30 
0.56 
0.88 
0.92 
0.50 
0.62 
0.00 
0.34 
0.39 
0.35 
0.33 
0.69 
0.40 
0.06 
0.37 
0.51 
0.14 
0.14 


"  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Fleserved  Applicabte  FARS/DFARS  Apply. 
2  Copyright  American  Dental  Association  All  rights  reserved. 


N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
2.21 

2.17 
5.43 
5.51 

5.49 
N/A 
5.33 

N/A 
6.42 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
9.55 

N/A 

3.13 
5.62 
6.29 

7.19 
5.72 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
2.13 
N/A 
N/A 
4.91 
7.22 


FacHity 
total 


37.78 
37.69 
39.42 
51.79 

59.85 

21.71 

21.44 

3.15 

0.95 

1.29 
3.38 
3.45 

3.65 
3.77 
3.03 

4.36 
4.53 
4.53 
5.42 

4.00 
4.61 
5.64 
6.20 
5.44 
6.14 
7.05 
7.72 
9.06 
9.86 
6.58 

7.26 

2.10 
3.44 
4.24 

4.63 

3.97 

25.03 

41.31 

36.31 

10.95 

17.49 

23.48 

27.83 

16.76 

17.05 

0.00 

10.76 

7.28 

6.25 

5.12 

17.17 

12.35 

1.33 

10.56 

15.81 

3.45 

3.82 


Global 


090 
090 
090 
090 

090 

090 
090 
000 
000 

000 
000 
000 

000 
000 
000 

000 
000 
000 
000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

000 

000 
000 
000 

000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
000 
000 
000 
000 
090 
090 
000 
090 
090 
000 
000 
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'CPT/ 
2HCPCS 


MOO   I  Status 


31623 
31624 
31625 
31628 

31629 

31630. 

31631  . 

31635. 

31640. 

31641  . 

31643. 

31645  . 

31646. 

31656.. 
31700  .. 

31708.. 
31710  .. 


31715 

31717 

31720 

31725  . 

31730. 

31750. 

31755. 

31760. 

31766. 

31770. 
31775. 
31780. 
31781  . 
31785. 
31786. 
31800. 
31805. 
31820. 
31825  . 
31830. 
31899. 

32000. 
32002. 

32005.. 

32020.. 
32035.. 
32036.. 
32095.. 
32100.. 
32110.. 
32120.. 


<CPT  codes  and 
^Copyrigrit 


Ameri  :an 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Description 


A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 

A 
A 


A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 

A 
A 


Dx  bronchoscope/brush  .. 
Dx  bronchoscope/lavage  . 
Bronchoscopy  w/biopsy(s) 
Bronchoscopy/lung  bx, 

each. 
Bronchoscopy/needle  bx, 

each. 
Bronchoscopy  dilate/Tx 

repr. 
Bronchoscopy,  dilate  w/ 

stent 
Bronchoscopy  w/fb  re- 

movaJ. 
Bronchoscopy  w/tumor  ex- 
cise. 
Bronchoscopy,  treat  block- 
age. 
Diag  bronchoscope/cath- 

eter 
Bronchoscopy,  clear  air- 
ways. 
Bronchoscopy,  reclear  air- 
way. 
Bronchoscopy,  inj  for  x-ray 
Insertion  of  airway  cath- 
eter. 
Instill  airway  contrast  dye 
Insertion  of  ainway  cath- 
eter. 
Injection  for  bronchus  x- 
ray. 

Bronchial  brush  biopsy 

Clearance  of  airways 

Clearance  of  airways 

Intro,  windpipe  wire/tube  .. 

Repair  of  windpipe  

Repair  of  windpipe  

Repair  of  windpipe  

Reconstmction  of  wind- 
pipe. 
Repair/graft  of  bronchus  ... 

Reconstruct  bronchus  

Reconstruct  windptpe  

Reconstruct  windpipe  

Remove  windpipe  lesion  .. 
Remove  windpipe  lesion  .. 
Repair  of  windpipe  injury  .. 
Repair  of  windpipe  injury  .. 
Closure  of  windpipe  lesion 
Repair  of  windpipe  defect 

Revise  windpipe  scar  

Airways  surgical  proce- 
dure. 

Drainage  of  chest  

Treatment  of  collapsed 

lung. 
Treat  lung  lining  chemi- 
cally.   ' 

Insenion  of  chest  tutie 

Exploration  of  chest 

Exploration  of  chest 

Biopsy  through  chest  wall 
Exploration/biopsy  of  chest 

Explore/repair  cfiest  

Re-exploration  of  chest  .... 


Physician 
work 
RVUs 


Hon- 

facilily  RE 

RVUs 


2.88 
2.88 
3.37 
3.81 

3.37 

3.82 

4.37 

3.68 

4.94 

5.03 

3.50 

3.16 

2.72 

2.17 
1.34 

1.41 
1.30 

1.11 

2.12 

1.06 

1.96 

2.85 

13.02 

15.93 

22.35 

30.43 

22.51 

23.54 

17.72 

23.53 

17.23 

23.98 

7.43 

13.13 

4.49 

6.81 

4.50 

0.00 

1.54 
2.19 

2.19 

3.98 

8.67 

9.68 

8.36 

15.24 

23.00 

11.54 


5.16 
4.37 
9.22 
3.05 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
2.12 

N/A 

N/A 

N/A 

2.92 
1.51 
1.82 
2.27 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

5.80 

7.97 

5.92 

0.00 

3.16 
3.39 

6.47 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
RE  RVUs 


0.91 
0.91 
1.06 
1.40 

1.28 

2.00 

2.03 

1.69 

2.35 

2.14 

1.33 

1.22 

1.09 

0.93 
0.69 

0.59 
0.71 

0.60 

0.88 

0.33 

0.59 

1.10 

12.06 

14.74 

10.51 

13.60 

10.16 

11.78 

11.12 

12.15 

10.46 

13.24 

4.92 

7.17 

5.15 

7.40 

5.47 

0.00 

0.49 
0.85 

0.70 

1.46 
5.72 
6.24 
5.27 
7.73 
10.63 
6.93 


Mal- 
practice 
RVUs 


Non- 
acility 
total 


0.14 
0.13 
0.16 
0.14 

0.13 

0.30 

0.31 

0.21 

0.37 

0.30 

0.15 

0.13 

0.12 

0.10 
0.07 

0.06 
0.06 

0.06 

0.09 
0.06 
0.10 
0.15 
1.02 
1.15 
1.48 
3.16 

2.27 
2.91 
1.55 
2.04 
1.36 
2.20 
0.67 
1.45 
0.35 
0.50 
0.36 
0.00 

0.07 
0.11 

0.17 

0.36 
1.02 
1.20 
0.99 
1.45 
1.63 
1.42 


8.18 

7.38 

12.75 

7.00 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
3.53 

N/A 
N/A 

N/A 

5.13 
2.63 
3.88 
5.27 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

10.64 

15.28 

10.78 

0.00 

4.77 
5.69 

8.83 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


3.93 
3.92 
4.59 
5.35 

4.78 

6.12 

6.71 

5.58 

7.66 

7.47 

4.98 

4.51 

3.93 

3.20 
2.10 

2.06 
2.07 

1.77 

3.09 

1.45 

2.65 

4.10 

26.10 

31.82 

34.34 

47.19 

34.94 
38.23 
30.39 
37.72 
29.05 
39.42 
13.02 
21.75 

9.99 
14.71 
10.33 

0.00 

2.10 
3.15 

3.06 

5.80 
15.41 
17.12 
14.62 
24.42 
35.26 
19.89 


Global 


1CPT/ 
2HCPCS 


000 
000 
000 
000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 
000 

000 
000 

000 

000 
000 
000 
000 
090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 

000 
000 

000 

000 
090 
090 
090 
090 
090 
090 


32124 

32140 
32141 
32150 
32151 
32160 

32200 
32201 
32215 
32220 
32225 
32310 
32320 
32400 
32402 
32405 

32420 
32440 
32442 
32445 
32480 
32482 
32484 
32486 
32488 

32491 
32500 
32501 
32520 

32522 

32525 

32540 
32601 
32602 
32603 
32604 
32605 
32606 
32650 
32651 
32652 
32653 
32654 
32655 
32656 
32657 
32658 
32659 
32660 
32661 
32662 
32663 
32664 
32665 
32800 
32810 
32815 
32820 
32851 


MOD 


Status 


Description 


Explore  chest  free  adhe- 
sions. 
Removal  of  lung  lesion(s) 
Remove/treat  lung  lesions 
Removal  of  lung  lesion(s) 
Remove  lung  foreign  txxiy 
Open  chest  hean  mas- 
sage. 
Drain,  open,  lung  lesion  ... 
Drain,  percut,  iung  lesion 

Treat  chest  lining 

Release  of  lung  

Partial  release  of  lung  

Removal  of  chest  lining  ... 
Free/remove  chest  lining  .. 
Needle  biopsy  chest  lining 
Open  biopsy  chest  lining  .. 
Biopsy,  lung  or  medi- 
astinum. 

Puncture/clear  lung  

Removal  of  lung  

Sleeve  pneumonectomy  .. 

Removal  of  lung  

Partial  removal  of  lung  

Bilot)ectomy  

Segmentectomy 

Sleeve  loljectomy  

Completion  pneumo- 
nectomy. 

Lung  volume  reduction  

Partial  removal  of  lung  

Repair  bronchus  add-on  .. 
Remove  lung  &  revise 

chest. 
Remove  lung  &  revise 

chest. 
Remove  lung  &  revise 

chest. 
Removal  of  lung  lesion  .... 
Thoracoscopy,  diagnostic 
Thoracoscopy,  diagnostic 
Thoracoscopy,  diagnostic 
Thoracoscopy 
Thoracoscopy 
Thoracoscopy 
Thoracoscopy 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Thoracoscopy,  surgical 
Repair  lung  hemia 
Close  chest  after  drainage 
Close  bronchial  fistula  .... 
Reconstruct  injured  chest 
Lung  transplant,  single  ... 


diagnostic 
diagnostic 
diagnostic 
surgical 


tescriptions  only  are  copynght  Annencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
*■"  Dental  Association  AH  rights  reserved 


Physician 
work 
RVUs 


12.72 

13.93 
14.00 
14.15 
14.21 
9.30 

15.29 

4.00 

11.33 

24.00 

13.96 

13.44 

24.00 

;    1.76 

7.56 

1.93 

2.18 
25.00 
26.24 
25.09 
23.75 
25.00 
20.69 
23.92 
25.71 

21.25 

22.00 

4.69 

21.68 

24.20 

26.50 

14.64 

5.46 

5.96 

7.81 

8.78 

6.93 

840 

10.75 

12.91 

18.66 

12.87 

12.44 

13.10 

12.91 

13.65 

11.63 

11.59 

17.43 

13.25 

16.44 

18.47 

14.20 

15.54 

13.69 

13.05 

23.15 

21.48 

38.63 


Non- 
facility  RE 
RVUs 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
f^A 
N/A 
1.73 
N/A 
2.14 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

fsl/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

r^A 

N/A 
N/A 
N/A 


Facility 
RE  RVUs 


7.10 

7.57 
7.45 
7.54 
7.94 
5.32 

8.50 
5.60 
6.84 

12.61 
7.64 
7.38 

11.97 
0.56 
5.11 
0.64 

0.84 
12.61 
14.34 
13.75 
11.81 
12.68 
11.12 
12.89 
13.44 

12.23 

12.02 

1.54 

11.01 

11.84 

12.54 

9.35 
2.37 
2.54 
3.07 
3.49 
2.91 
3.35 
6.58 
7.10 
9.91 
6.82 
7.31 
7.12 
7.68 
7.51 
7.11 
7.23 
9.20 
7.57 
8.60 
10.45 
7.54 
8.06 
7.48 
7.54 
10.90 
12.20 
22.54 


Mal- 
practice 
RVUs 


1.51 

1.68 
1.72 
1.60 
1.49 
1.01 

1.46 
0.18 
1.34 
2.39 
1.70 
1.65 
2.50 
0.07 
0.91 
0.09 

6.11 
2.56 
3.12 
3.11 
2.24 
2.35 
2.54 
3.00 
3.18 

2.66 
1.77 
0.56 
2.71 

2.84 

3.25 

1.84 
0.63 
0.70 
0.76 
0.97 
0.86 
0.99 
1.25 
1.50 
2.30 
1.55 
1.51 
1.53 
1.61 
1.64 
1.47 
1.39 
2.09 
1.66 
2.01 
2.28 
1.70 
1.79 
1.51 
1.55 
2.84 
2.31 
4.90 


Non- 
aciHty 
total 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
r4/A 
3.56 
N/A 
4.16 

N/A 
N/A 
f^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
ri/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 


Facility 
total 


21.33 

23.18 
23.17 
23.29 
23.64 
15.63 

25.25 

9.78 

19.51 

39.00 

23.30 

22.47 

38.47 

2.39 

13.58 

2.66 

3.13 
40.17 
43.70 
41.95 
37.8iO 
40.03 
34.35 
39.81 
42.33 

36.14 

35.79 

6.79 

35.40 

38.88 

42.29 

25.83 
8.46 
9.20 
11.64 
13.24 
10.70 
12.74 
18.58 
21.51 
30.87 
21.24 
21.26 
21.75 
22.20 
22.80 
20.21 
20.21 
28.72 
22.48 
27.05 
31.20 
23.44 
25.39 
22.68 
22.14 
36.89 
35.99 
66.07 


Gkibal 


090 

090 
090 
090 
090 
090 

090 
000 
090 
090 
090 
090 
090 
000 
090 
000 

000 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 

zzz 

090 

090 

090 

090 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'  Copyright  American  Dental  Association.  All  nghts  reserved 
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^CPT/ 
2HCPCS 


328S2 

32853 
32854 

32900. 
32905. 
32906. 
32940. 
32960. 
32997. 
32999. 
33010. 
33011  . 

33015. 
33020. 
33025. 
33030. 

33031  . 

33050. 

33120.. 
33130.. 
33140.. 
33141  .. 

33200.. 

33201  .. 

33206.. 

33207.. 

33208.. 


MOD 


33210 
33211 
33212 

33213. 

33214. 

33215. 

33216. 
33217. 

33218. 

33220. 

33222. 
33223. 

33224. 

33225. 

33226. 
33233. 


'CPT  codes  and 
'Copyngm 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 

A 
A 
A 
A 
A 
A 
C 
A 
A 

A 
A 
A 
A 

A 

A 

A 
A 
A 
A 

A 

A 

A 

A 

A 

A 
A 
A 

A 

A 

A 

A 
A 

A 

A 

A 
A 

A 

A 

A 
A 


Description 


Lung  transplant  witti  by- 
pass. 
Lung  transplant,  double  .... 
Lung  transplant  witti  by- 
pass. 

Removal  of  rib(s) 

Revise  &  repair  chest  wall 
Revise  &  repair  ctiest  wall 

Revision  of  lung 

Ttierapeutic  pneumottiorax 

Total  lung  lavage  

Chest  surgery  procedure  .. 

Drainage  of  heart  sac 

Repeat  drainage  of  heart 
sac. 

Incision  of  heart  sac  

IfKision  of  heart  sac  

Incision  of  heart  sac  

Partial  removal  of  heart 

sac. 
Partial  removal  of  heart 

sac 
Removal  of  heart  sac  le- 
sion. 
Removal  of  heart  lesion  ... 
Removal  of  heart  lesion  ... 
Heart  revascularize  (tmr)  .. 
Heart  tmr  w/other  proce- 
dure. 
Insertion  of  heart  pace- 
maker. 
Insertion  of  heart  pace- 
maker. 
Insertion  of  heart  pace- 
maker. 
Insertion  of  heart  pace- 
maker. 
Insertion  of  heart  pace- 
maker. 
Insertion  of  heart  electrode 
Insertion  of  heart  electrode 
Insertion  of  pulse  gener- 
ator. 
Insertion  of  pulse  gener- 
ator. 
Upgrade  of  pacemaker 

system. 
Reposition  pacing-defib 

lead. 
Insert  lead  pace-defib,  one 
Insert  lead  pace-defib, 

dual. 
Repair  lead  pace-defib, 

one. 
Repair  lead  pace-defib, 

dual. 
Revise  pocket,  pacemaker 
Revise  pocket,  pacing- 
defib. 
Insert  pacing  lead  &  con- 
nect. 
L  ventric  pacing  lead  add- 
on. 
Reposition  I  ventric  ledd  ... 
Removal  of  pacemaker 
system. 


PtiysicJan 
work 
RVUs 


41.80 

47.81 
50.98 

20.27 

20.75 

26.77 

19.43 

1.84 

6.00 

0.00 

2.24 

2.24 

6.80 
12.61 
12.09 
18.71 

21.79 

14.36 

24.56 

21.39 

20.00 

4.84 

12.48 

10.18 

6.67 

8.04 

8.13 

3.30 
3.40 
5.52 

6.37 

7.75 

4.76 

5.78 
5.75 

5.44 

5.52 

4.96 
6.46 

9.05 

8.34 

8.69 
3.29 


Non- 
facility  PE 
RVUs 


N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
1.82 
N/A 
0.00 
f^A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

N/A. 

N/A 
N/A 


Facility 
PE  RVUs 


26.19 

26.09 
28.63 

9.96 
10.15 
12.07 
9.39 
0.57 
1.93 
0.00 
0.98 
1.01 

4.85 
6.83 
6.39 
9.43 

10.01 

7.80 

11.60 

10.15 

10.62 

1.56 

6.96 

6.59 

4.60 

4.89 

5.03 

1.28 
1.34 
3.50 

3.88 

.    5.07 

3.21 

4.32 
4.40 

.    4.36 

4.35 

4.27 
4.74 

4.08 

3.28 

3.94 
3.39 


Mal- 
practice 
RVUs 


c  sscnpKions  only  are  copynght  American  Medical  Association.  All  Rights  Resen/ed.  ApplicatMe  FARS/DFARS  Apply 
Amen(tn  Dental  Association.  Al(  ngWs  reserved. 


5.17 

6.13 
6.41 

2.42 
2.54 
3.30 
2.47 
0.12 
0.55 
0.00 
0.13 
0.13 

0.64 
1.50 
1.50 
2.40 

2.78 

1.73 

3.06 
2.51 
2.27 
0.55 

1.17 

1.21 

0.50 

0.57 

0.54 

0.17 
0.17 
0.44 

0.46 

0.52 

0.36 

0.36 
0.36 

0.40 

0.39 

0.39 
0.44 

0.36 

0.36 

0.36 
0.22 


Non- 
acility 
total 


N/A 

N/A 
N/A 

U/A 
N/A 
N/A 
N/A 
3.78 
N/A 
0.00 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 


Facility 
total 


73.16 

80.03 
86.02 

32.65 

33.44 

42.14 

31.29 

2.53 

8.48 

0.00 

3.35 

3.38 

12.29 
20.94 
19.98 
30.54 

34.58 

23.89 

39.22 

34.05 

32.89 

6.95 

20.61 

17.98 

11.77 

13.50 

13.70 

4.75 
4.91 
9.46 

10.71 

13.34 

8.33 

10.46 
10.51 

10.20 

10.26 

9.62 
11.64 

13.49 

11.98 

12.99 
6.90 


Global 


1CPT/ 
2HCPCS 


090 

090 
090 

090 
090 

090 
090 
000 
000 
YYY 
000 
000 

090 
090 
090 
090 

090 

090 

090 
090 
090 

zzz 

090 

090 

090 

090 

090 

000 
000 
090 

090 

090 

090 

090 
090 

090 

090 

090 
090 

000 

ZZZ 

000 
090 


33234 

33235 

33236 

33237 

33238 

33240 
33241 
33243 
33244 
33245 
33246 
33249 
33250 

33251 

33253 
33261 

33282 

33284 

33300 
33305 
33310 
33315 
33320 

33321 
33322 

33330 
33332 
33335 
33400 
33401 
33403 
33404 

33405 

33406 

,  33410 

33411 

33412 

33413 

33414 
33415 

33416 
33417 
33420 
33422 
33425 
33426 


MOD 


Status 


DescriptkMi 


Removal  of  pacemaker 

system. 
Removal  pacemaker  elec- 
trode. 
Remove  electrode/ 

thoracotomy. 
Remove  electrode/ 

thoracotomy. 
Remove  electrode/ 

ttioracotomy. 

Insert  pulse  generator  

Remove  pulse  generator  .. 
Remove  eltrd/thoracotomy 
Remove  eltrd,  transven  .... 
Insert  epic  eltrd  pace-defib 
Insert  epk;  eltrd/generator 

Ettrd/insert  pace-defib  

Ablate  heart  dysrhythm 

focus. 
Ablate  heart  dysrhythm 

focus. 

Reconstruct  atria  

/Vblate  heart  dysrhythm 

focus. 
Implant  pat-active  ht 

record. 
Remove  pat-active  ht 

record. 

Repair  of  heart  wound 

Repair  of  heart  wound 

Exploratory  heart  surgery 
Exploratory  heart  surgery 
Repair  major  blood  ves- 

sel(s). 

Repair  major  vessel 

Repair  major  bkxxj  ves- 

sel(s). 
Insert  major  vessel  graft 
Insert  major  vessel  graft 
Insert  major  vessel  graft 
Repair  of  aortic  valve  ... 

Valvuloplasty,  open  

Valvuloplasty,  w/cp  bypass 
Prepare  heart-aorta  con- 
duit. 
Replacement  of  aortic 

valve. 
Replacement  of  aortic 

valve. 
Replacement  of  aortic 

valve. 
Replacement  of  aortic 

valve. 
Replacement  of  aortic 

valve. 
Replacement  of  aortic 

valve. 

Repair  of  aortic  valve  

Revision,  subvalvular  tis- 
sue. 
Revise  ventricle  muscle 
Repair  of  aortic  valve  .. 
Revision  of  mitral  valve 
Revision  of  mitral  valve 
Repair  of  mitral  valve  .. 
Repair  of  mitral  valve  .. 


Physkaan 
work 
RVUs 


7.82 

9.40 

12.60 

13.71 

15.22 

7.60 
3.24 
22.64 
13.76 
14.30 
20.71 
14.23 
21.85 

24.88 

31.06 
24.88 

4.17 

2.50 

17.92 
21.44 
18.51 
22.37 
16.79 

20.20 
20.62 

21.43 
23.96 
30.01 
28.50 
23.91 
24.89 
28.54 

35.00 

37.50 

32.46 

36.25 

42.00 

43.50 

30.35 
27.15 

30.35 
28.53 
22.70 
25.94 
27.00 
33.00 


Non- 
facility  PE 
RVUs 


N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
t^A 
N/A 
N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
f^A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


5.04 

6.92 

7.28 

7.67 

8.10 

4.74 
3.08 

11.13 
8.81 
8.00 

10.31 
8.63 

11.61 

11.56 

13.68 
11.68 

4.21 

3.77 

9.28 
10.50 

9.47 
10.74 

8.36 

9.73 
10.29 

10.26 
10.59 
13.22 
15.23 
13.30 
13.94 
14.10 

17.75 

18.55 

16.19 

18.20 

19.94 

20.31 

13.85 
11.87 

13.34 
13.33 
9.76 
13.21 
12.70 
16.66 


Mal- 

practKe 

RVUs 


'  CPT  codes  and  descriptions  only  are  copyriglit  American  Medical  Association  All  Rigms  Fleserved  Applicabte  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 


0.56 

0.68 

1.49 

1.57 

1.56 

0.53 
0.21 
2.53 
1.05 
1.28 
2.22 
0.80 
1.01 

2.41 

3.68 
2.82 

0.39 

0.23 

1.91 
2.68 
2.26 
2.90 
1.66 

2.70 
2.51 

2.49 
2.45 
3.79 
3.09 
2.71 
2.48 
3.31 

3.86 

4.07 

4.11 

4.16 

4.66 

4.26 

3.79 
3.25 

3.85 
3.58 
1.48 
3.30 
3.00 
3.87 


Non- 
acility 
total 


N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
I^A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


13.42 

17.00 

21.37 

22.95 

24.88 

12.87 
6.53 
36.30 
23.62 
23.58 
33.24 
23.66 
34.47 

38.85 

48.42 
39.38 

8.77 

6.50 

29.11 
34.62 
30.24 
36.01 
26.81 

32.63 
33.42 

34.18 
37.00 
47.02 
46.82 
39.92 
41.31 
45.95 

56.61 

60.12 

52.76 

58.61 

66.60 

68.07 

47.99 
42.27 

47.54 
45.44 
33.94 
42.45 
42.70 
53.53 


Gk>bal 


090 

090 

090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 

090 

C90 

090 

090 

090 

090 
090 
090 
090 
090 

090 
090 

090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 

090 

090 

090 
090 

090 
090 
090 
090 
090 
090 


49116 


'CPT/ 
2HCPCS 


^OD 


33427 
33430 

33460 

33463. 

33464. 

33465. 

33468. 

33470. 

33471  . 

33472. 

33474. 

33475. 

33476. 
33478. 
33496. 
33500. 
33501  . 
33502.. 
33503., 
33504.. 
33505.. 
33506.. 


33542 
33545 
33572 

33600 

33602 

33606 

33608 

33610  . 

33611 

33612  . 

33615  . 

33617. 

33619. 

33641  . 

33645. 


^'V- 


33508  

33510  

33511  

33512  

33513 

33514  

33516 N 

33517  

33518  

33519  

33521  

33522 

33523  

33530 


33533 
33534 
33535 
33536 


'  CPT  codes  and 
2  Copynght  Amenc^i 


Federal  Register / Vol.  68.  No.  158 /Friday,  August  15,  2003 / Proposed  Rules 


Federal  Register /Vol.  68,  No.  158 /Friday,  August  15,  2003  /  Proposed  Rules 


49117 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


Status 


a 
a 

A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 

A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  of  mitral  valve  

Replacement  of  mitral 

valve. 
Revision  of  tricuspid  valve 
Valvuloplasty,  tricuspid  .... 
Valvuloplasty,  tricuspid  .... 
Replace  tricuspid  valve  ... 
Revision  of  tricuspid  valve 
Revision  of  pulmonary 

valve. 
Valvotomy,  pulmonary 

valve. 
Revision  of  pulmonary 

valve. 
Revision  of  pulmonary 

valve. 
Replacement,  pulmonary 

valve. 
Revision  of  heart  chamtjer 
Revision  of  heart  chamber 
Repair,  prosth  valve  clot  .. 
Repair  heart  vessel  fistula 
Repair  heart  vessel  fistula 
Coronary  artery  correction 

Coronary  artery  graft  

Coronary  artery  graft  

Repair  artery  w/tunnel  

Repair  artery,    ' 
translocation. 
Endoscopic  vein  harvest  .. 

CABG,  vein,  single  

CABG,  vein,  two  

CABG.  vein,  three  

CABG,  vein,  four  

CABG,  vein,  five  

Cabg,  vein,  six  or  more  .... 
CABG.  artery-vein,  single 

CABG,  artery-vein,  two 

CABG,  artery-vein,  three  .. 
CABG,  artery-vein,  four  .... 

CABG,  artery- vein,  five 

Cabg,  art-vein,  six  or  more 
Coronary  artery,  bypass/ 
reop. 

CABG,  arterial,  single 

CABG,  arterial,  two  

CABG.  arterial,  three  

Cabg,  arterial,  four  or 

mdre. 
Removal  of  heart  lesion  ... 
Repair  of  heart  damage  ... 
Open  coronary 
endarterectomy. 

Closure  of  valve  

Closure  of  valve  

Anastomosis/artery-aorta  .. 
Repair  anomaly  w/conduit 

Repair  by  enlargement  

Repair  double  ventricle  .... 
Repair  double  ventricle  .... 
Repair,  modified  fontan  .... 

Repair  single  ventricle  

Repair  single  ventricle  

Repair  heart  septum  de- 
fect. 
Revision  of  heart  veins 


Physician 
work 
RVUs 


40.00 
33.50 

23.60 
25.62 
27.33 
28.79 
30.12 
20.81 

22.25 

22.25 

23.04 

33.00 

25.77 
26.74 
27.25 
25.55 
17.78 
21.04 
21.78 
24.66 
26.84 
35.50 

0.31 

29.00 

30.00 

31.80 

32.00 

32.75 

35.00 

2.57 

4.85 

7.12 

9.40 

11.67 

13.95 

5.86 

30.00 
32.20 
34.50 
37.50 

28.85 

36.78 

4.45 

29.51 
28.54 
30.74 
31.09 
30.61 
34.00 
35.00 
34.00 
37.00 
45.00 
21.39 

24.82 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


I^A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
^^J/A 

N/A 


18.85 
16.79 

11.13 
12.74 
13.32 
12.81 
13.40 
10.78 

9.80 

11.63 

10.79 

15.09 

11.97 
12.70 
12.64 
11.34 

8.28 
11.04 

9.91 
11.76 
12.97 
14.56 

0.10 

15.82 

16.54 

17.07 

17.23 

17.49 

18.24 

0.83 

1.57 

2.31 

3.-05 

3.78 

4.48 

1.89 

15.96 
17.15 
17.62 
17.89 

12.98 

15.69 

1.44 

12.64 
12.79 
13.65 
13.82 
14.17 
13.95 
15.01 
15.11 
15.82 
20.08 
9.47 

11.50 


Mal- 
practice 
RVUs 


d^nptions  ooly  are  copyright  American  Medical  Association. 
Dental  Association.  All  rights  reserved. 


All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 


4.30 
3.95 

3.02 
3.17 
3.47 
3.61 
4.00 
2.81 

3.00 

2.92 

2.84 

2.64 

2.40 
3.56 
3.44 
2.80 
2.05 
2.51 
1.42 
3.04 
1.52 
3.19 

0.03 
3.13 
3.34 
3.70 
3.99 
4.37 
4.62 
0.32 
0.61 
0.89 
1.18 
1.48 
1.78 
0.73 

3.24 
3.63 
3.97 
3.29 

3.61 
4.40 
0.55 

2.30 
2.90 
3.59 
4.17 
4.02 
3.28 
4.44 
3.15 
4.09 
4.71 
2.67 

3.27 


Non- 
acility 
total 


N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 


Facility 
total 


63.15 
54.24 

37.75 
'  41.53 
44.12 
45.21 
47.52 
34.40 

35.05 

36.80 

36.67 

50.73 

40.14 
43.00 
43.33 
39.69 
28.11 
34.59 
33.11 
39.46 
41.33 
53.25 

0.44 
47.95 
49.88 
52.57 
53.22 
54.61 
57.86 

3.72 

7.03 
10.32 
13.63 
16.93 
20.21 

8.48 

49.20 
52.98 
56.09 
58.68 

45.44 

56.87 

6.44 

44.45 
44.23 
47.98 
49.08 
48.80 
51.23 
54.45 
52.26 
56.91 
69.79 
33.53 

39.59 


Global 


1CPT/ 
2HCPCS 


090 
090 

090 
090 

090 
090 
090 
090 

090 

090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

ZZZ 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 
ZZZ 

090 
090 
090 
090 

090 
090 
ZZZ 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 


33647 

33660 
33665 
33670 
33681 

33684 

33688 

33690 

33692 
33694 
33697 
33702 
33710 
33720 
33722 
33730 
33732 
33735 
33736 
33737 
33750 
33755 
33762 
33764 
33766 
33767 
33770 

33771 

33774 

33775 

33776 

33777 

33778 

33779 

33780 

33781 

33786 
33788 

33800 
33802 
33803 
33813 
33814 
33820 
33822 
33824 
33840 
33845 
33851 
33852 


MOD 


Status 


Description 


Repair  heart  septum  de- 
fects. 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  chambers 

Repair  heart  septum  de- 
fect. 

Repair  heart  septum  de- 
fect. 

Repair  heart  septum  de- 
fect. 

Reinforce  pulmonary  ar- 
tery. 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defects 

Repair  of  heart  defect  

Repair  of  heart  defect  

Repair  heart-vein  defect(s) 

Repair  heart-vein  defect  ... 

Revision  of  heart  chamtjer 

Revision  of  heart  chamtjer 

Revision  of  heart  chamlwr 

Major  vessel  shunt  

Major  vessel  shunt  

Major  vessel  shunt  

Major  vessel  shunt  &  graft 

Major  vessel  shunt  

Major  vessel  shunt  

Repair  great  vessels  de- 
fect. 

Repair  great  vessels  de- 
fect. 

Repair  great  vessels  de- 
fect. 

Repair  great  vessels  de- 
fect. 

Repair  great  vessels  de- 
fect. 

Repair  great  vessels  de- 
fect. 

Repair  great  vessels  de- 
fect. 

Repair  great  vessels  de- 

-    feet. 

Repair  great  vessels  de- 
fect. 

Repair  great  vessels  de- 
fect. 

Repair  arterial  trunk 

Revision  of  pulmonary  ar- 
tery. 

Aortic  suspension  

Repair  vessel  defect 

Repair  vessel  defect 

Repair  septal  defect  

Repair  septal  defect  

Revise  major  vessel  

Revise  major  vessel  

Revise  major  vessel  

Remove  aorta  constriction 

Remove  aorta  constriction 

Remove  aorta  constriction 

Repair  septal  defect  


Physician 
wori< 
RVUs 


28.73 

30.00 
28.60 
35.00 
30.61 

2a65 

30.62 

19.55 

30.75 
34.00 
36.00 
26.54 
29.71 
26.56 
28.41 
34.25 
28.16 
21.39 
23.52 
21.76 
21.41 
21.79 
21.79 
21.79 
22.76 
24.50 
37.00 

34.65 

30.98 

32.20 

34.04 

33.46 

40.00 

36.21 

41.75 

36.45 

39.00 
26.62 

16.24 
17.66 
19.60 
20.65 
25.77 
16.29 
17.32 
19.52 
20.63 
22.12 
21.27 
23.71 


Non- 

facifity  PE 

RVUs 


N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
f^A 
N/A 
N/A 
IM/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
t^A 
N/A 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


13.55 

13.24 
13.36 
13.57 
14.28 

13.47 

11.91 

10.07 

13.89 
14.42 
14.66 
12.29 
13.90 
12.15 
13.38 
14.28 
13.45 
10.24 
11.80 
11.01 
10.46 
9.31 
10.49 
10.31 
11.29 
11.72 
14.71 

12.79 

13.75 

14.58 

15.38 

15.26 

16.75 

15.62 

18.87 

13.94 

16.66 
12.19 

7.87 

9.04 

9.61 

10.59 

12.38 

8.13 

8.71 

9.87 

10.08 

11.07 

10.45 

11.32 


^  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicat>ie  FARS/DFARS  Apply. 
^  Copyright  American  Dental  Association.  All  rights  reserved. 


3.37 

2.82 
3.81 
2.18 
3.53 

3.77 

3.89 

2.56 

3.77 
4.27 
4.54 
3.45 
3.85 
3.21 
3.80 
2.85 
2.78 
1.12 
2.70 
2.93 
1.74 
2.93 
1.59 
1.93 
3.04 
3.14 
4.49 

4.67 

4.18 

4.34 

4.58 

4.51 

4.83 

2.40 

5.21 

4.91 

4.69 
3.32 

1.11 
1.56 
2.63 
2.78 
2.52 
2.10 
2.33 
2.61 
2.36 
2.90 
2.86 
3.19 


Non- 
adlity 
total 


N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 
t^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
t^A 
N/A 


Facility 
total 


45.65 

46.06 
45.77 
50.75 
48.42 

46.89 

46.42 

32.18 

48.41 
52.69 
55.20 
42.28 
47.46 
41.92 
45.59 
51.38 
44.39 
32.75 
38.02 
35.70 
33.61 
34.03 
33.87 
34.03 
37.09 
39.36 
56.20 

52.11 

48.91 

51.12 

54.00 

53.23 

61.58 

54.23 

65.83 

55.30 

60.35 
42.13 

25.22 
28.26 
31.84 
34.02 
40.67 
26.52 
28.36 
32.00 
33.07 
36.09 
34.58 
38.22 


Gk>bal 


090 

090 
090 
090 
090 

090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


49118 


'CPT/ 
2HCPCS 


K 100   Status 


33853 

33860 

33861 

33863. 

33870. 

33875. 

'33877. 

33910. 

33915. 

33916. 
33917. 
33918. 
33919. 
33920. 
33922  . 
33924  . 
33935  . 
33945  .. 
33960. 
33961  .. 
33967., 
33968.. 

33970  .. 

33971  .. 

33973  .. 

33974  .. 

33975  .. 

33976  .. 
33977.. 
33978.. 
33979.. 


33980 

33999 

34001 

34051 

34101 

34111  . 

34151  . 

34201  . 

34203. 

34401  . 

34421  . 

34451  . 

34471  . 

34490. 

34501  . 

34502. 

34510. 

34520. 

34530. 

34800. 

34802. 

34804  . 

34808. 


C  5SCI 


'OPT  codes  aix) 

'  Copyright  Amerk^i 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


A 
A 
A 
A 
A 

A 
A 
A 


A 
A 
A 
A 
A 
A 
A 
R 
R 
A 
A 
A 
A 

A 
A 
A 
A 

A 
A 
A 
A 
A 


C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Description 


Physician 
work 
RVUs 


Repair  septal  defect  

Ascending  aortic  graft  ...^. 

Ascending  aortic  graft  

Ascending  aortic  graft  , 

Transverse  aortic  arch 
graft. 

Thoracic  aortic  graft  

Thoracoabdominal  graft  ... 
Remove  lung  artery 

emboli. 
Remove  lung  artery 

emboli. 
Surgery  of  great  vessel  .... 
Repair  pulmonary  artery  ... 
Repair  pulmonary  atresia 
Repair  pulmonary  atresia 
Repair  pulmonary  atresia 
Transect  pulmonary  artery 
Remove  pulmonary  shunt 
Transplantation,  heart/lung 
Transplantation  of  heart  ... 
Extemal  circulation  assist 
External  circulation  assist 

Insert  la  percut  device  

Remove  aortic  assist  de- 
vice. 

Aortic  circulation  assist 

Aortic  circulation  assist 

Insert  balloon  device  

Remove  intra-aortic  bal- 
loon. 
Implant  ventricular  device 
Implant  ventricular  device 
Remove  ventricular  device 
Remove  ventricular  device 

Insert  intracorporeal  de- 
vice. 

Remove  intracorporeal  de- 
vice. 

Cardiac  surgery  procedure 

Removal  of  artery  clot  

Removal  of  artery  clot  

Removal  of  artery  clot  

Removal  of  arm  artery  ctot 

Removal  of  artery  dot  

Removal  of  artery  clot  

Removal  of  leg  artery  ctot 

Removal  of  vein  clot 

Removal  of  vein  clot 

Removal  of  vein  clot 

Removal  of  vein  clot 

Removal  of  vein  clot 

Repair  valve,  femoral  vein 

Reconstruct  vena  cava 

Transposition  of  vein  valve 

Cross-over  vein  graft  

Leg  vein  fusion  

Endovasc  abdo  repair  w/ 
tube. 

Endovasc  abdo  repr  w/de- 
vice. 

Endovasc  abdo  repr  w/de- 
vice. 

Endovasc  abdo  occlud  de- 
vice. 


31.72 
38.00 
42.00 
45.00 
44.00 

33.06 
42.60 
24.59 

21.02 

25.83 

24.50 

26.45 

40.00 

31.95 

23.52 

5.50 

60.96 

42.10 

19.36 

10.93 

4.85 

0.64 

6.75 

9.69 

9.76 

14.41 

21.00 

23;oo 

19.29 
21.73 
46.00 

56.25 

0.00 
12.91 
15.21 
10.00 
10.00 
25.00 
10.03 
16.50 
25.00 
12.00 
27.00 
10.18 

9.86 
16.00 
26.95 
18.95 
17.95 
16.64 
20.75 

23.00 

23.00 

4.13 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

-  N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

0.00 
N/A 
N/A 
N/A 
N/A 
tSI/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 


Facility 
PE  RVUs 


14.46 
16.22 
17.49 
18.45 
18.16 

14.04 
16.81 
11.37 

9.78 

11.48 

11.96 

12.37 

17.32 

13.90 

10.91 

1.82 

25.80 

18.74 

4.93 

3.63 

1.87 

0.23 

2.28 

6.06 
3.30 
8.04 

6.25 

7.50 

10.79 

11.66 

14.79 

24.81 

0.00 
6.72 
7.62 
5.40 
5.42 

10.63 
5.50 
8.15 

10.82 
6.38 

11.53 
5.44 
5.51 
8.44 

12.31 
9.42 
8.86 
8.67 
9.23 

9.93 

9.92 

1.39 


Mal- 
practice 
RVUs 


:nptions  only  are  copyright  American  Medical  Association.  All  Rights  Resen«d.  ApplicatXe  FARSTOFARS  Apply 
m  Dental  Association.  All  rights  resereed 


4.23 
4.30 
4.24 
4.60 
5.09 

4.08 
5.07 
3.06 

1.20 

3.04 
3.17 
3.42 
3.48 
3.61 
2.30 
0.74 
8.15 
5.42 
2.14 
1.47 
0.28 
0.07 

0.70 
0.97 
1.01 
1.48 

1.72 
2.82 
2.44 
2.66 
3.98 

4.60 

0.00 

1.46 

1.90 

1.11 

0.85 

1.84 

1.02 

1.37 

1.20 

0.95 

1.59 

0.90 

0.73 

1.37 

2.99 

1.60 

1.41 

2.06 

1.49 

1.65 

1.65 

0.29 


Non- 
acility 
total 


N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 


Facility 
total 


50.41 
58.52 
63.73 
68.05 
67.25 

51.18 
64.48 
39.02 

32.00 

40.35 

39.63 

42.24 

60.80 

49.46 

36.73 

8.06 

94.91 

66.26 

26.43 

16.03 

7.00 

0.94 

9.73 
16.72 
14.07 
23.93 

28.97 
33.32 
32.52 
36.05 
64.77 

85.66 

0.00 
21.09 
24.73 
16.51 
16.27 
37.47 
16.55 
26.02 
37.02 
19.33 
40.12 
16.52 
16.10 
25.81 
42.25 
29.97 
28.22 
27.37 
31.47 

34.58 

34.57 

5.81 


Global 


090 
090 
090 
090 
090 

090 
090 
090 

090 

090 
090 
090 
090 
090 
090 
ZZZ 
090 
090 
000 
ZZZ 
000 
000 

oo6 

090 
000 
090 

XXX 
XXX 
090 
090 
XXX 

090 

YYY 
090 
090 
090 
090 
090 
090 
090 
090 
080 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

ZZZ 


'  CPT/ 
2HCPCS 


34812 

34813 

34820 
34825 

34826 

34830 

34831 
34832 

34833 
34834 

34900 
35001 
35002 
35005 
35011 
35013 
35021 
35022 

35045 

35081 
35082 

35091 
35092 

35102 
35103 

35111 
35112 

35121 
35122 
35131 
35132 

35141 
35142 

35151 
35152 

35161 
35162 
35180 
35182 
35184 
35188 
35189 
35190 
35201 
35206 
35207 
35211 
35216 
35221 
35226 


MOD 


Status 


A 
A 

A 

A 

A 
A 

A 
A 

A 

A 

A 

A 

A 

A 

A  «• 

A 


Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
actMy 
tota 

Facility 
total 

Global 

Xpose  for  endoprosth. 

6.75 

N/A 

2.27 

0.49 

N/A 

9.51 

000 

femorl. 

Femoral  endovas  graft 

4.80 

N/A 

1.59 

0.34 

N/A 

6.73 

/// 

add-on. 

' 

Xpose  for  endoprosth,  iliac 

9.75 

N/A 

3.29 

0.70 

N/A 

13.74 

000 

Endovasc  extend  prosth, 

init. 
Endovasc  exten  prosth, 

addl. 
Open  aortic  tube  prosth 

12.00 

N/A 

6.21 

0.86 

N/A 

19.07 

090 

4.13 

N/A 

1.40 

0.29 

N/A 

5.82 

/// 

32.59 

N/A 

13.76 

2.34 

N/A 

48.69 

090 

Open  aortoiliac  prosth  repr 

35.34 

N/A 

11.91 

2.53 

N/A 

49.78 

090 

Open  aortofemor  prosth 

35.34 

N/A 

14.76 

2.53 

N/A 

52.63 

090 

Xpose  for  endoprosth,  iliac 

12.00 

N/A 

4.58 

0.70 

U/A 

17.28 

000 

Xpose,  endoprosth,  brach- 
ial. 
Endovasc  iliac  repr  w/graft 

5.35 

N/A 

2.26 

0.49 

N/A 

8.10 

000 

16.38 

N/A 

7.96 

1.49 

N/A 

25.83 

090 

Repair  defect  of  artery  

19.64 

N/A 

9.52 

2.44 

N/A 

31.60 

090 

Repair  artery  oipture,  neck 

21.00 

N/A 

9.79 

1.82 

N/A 

32.61 

090 

Repair  defect  of  artery  

18.12 

N/A 

8.86 

1.35 

N/A 

28.33 

090 

Repair  defect  of  artery  

18.00 

N/A 

8.07 

1.30 

N/A 

27.37 

090 

Repair  artery  rupture,  arm 

22.00 

I^A 

9.76 

1.91 

N/A 

33.67 

090 

Repair  defect  of  artery  

19.65 

N/A 

9.29 

1.93 

N/A 

30.87 

090 

Repair  artery  rupture. 

23.18 

N/A 

10.08 

1.99 

N/A 

35.25 

090 

chest. 

Repair  defect  of  arm  ar- 

17.57 

N/A 

7.73 

1.25 

N/A 

26.55 

090 

tery. 

Repair  defect  of  artery  

28.01 

N/A 

11.52 

3.20 

N/A 

42  73 

090 

Repair  artery  rupture. 

38.50 

N/A 

15.52 

4.07 

N/A 

58.09 

090 

aorta. 

Repair  defect  of  artery  

35.40 

N/A 

13.78 

4.09 

N/A 

53.27 

090 

Repair  artery  rupture. 

45.00 

N/A 

17.92 

4.31 

N/A 

67.23 

090 

aorta. 

Repair  defect  of  artery  

30.76 

N/A 

12.60 

3.44 

N/A 

46.80 

090 

Repair  artery  rupture. 

40.50 

N/A 

16.13 

3.79 

N/A 

60.42 

090 

groin. 

Repair  defect  of  artery  

25.00 

N/A 

10.58 

1.81 

N/A 

37.39 

090 

Repair  artery  rup- 

30.00 

N/A 

12.22 

1.95 

N/A 

44.17 

090 

ture,spleen. 

Repair  defect  of  artery  

30.00 

N/A 

12.57 

2.93 

N/A 

45.50 

090 

Repair  artery  rupture,  belly 

35.00 

N/A 

14.09 

3.54 

I^A 

52.63 

090 

Repair  defect  of  artery  

25.00 

N/A 

10.89 

2.11 

N/A 

38.00 

090 

Repair  artery  rupture. 

30.00 

N/A 

12.58 

2.48 

N/A 

45.06 

090 

groin. 

. 

Repair  defect  of  artery  

20.00 

N/A 

9.01 

1.65 

N/A 

30.66 

090 

Repair  artery  rupture, 

23.30 

N/A 

10.48 

1.75 

N/A 

35.53 

090 

thigh. 

Repair  defect  of  arlery  

22.64 

N/A 

10.11 

1.93 

N/A 

34.68 

090 

Repair  artery  rupture. 

25.62 

N/A 

11.43 

1.93 

N/A 

38.98 

090 

knee. 

Repair  defect  of  artery  

18.76 

N/A 

9.16 

2.21 

N/A 

30.13 

090 

Repair  artery  rupture  

19.78 

N/A 

9.64 

2.21 

N/A 

31.63= 

090 

Repair  blood  vessel  lesion 

13.62 

N/A 

7.02 

1.44 

N/A 

22.08 

090 

Repair  blood  vessel  lesion 

30.00 

N/A 

12.93 

1.88 

N/A 

44.81 

090 

Repair  blood  vessel  lesion 

18.00 

N/A 

8.38 

1.34 

N/A 

27.72 

090 

Repair  blood  vessel  lesion 

14.28 

N/A 

7.60 

1.53 

N/A 

23.41 

090 

Repair  blood  vessel  lesion 

28.00 

N/A 

12.09 

2.12 

N/A 

42.21 

090 

Repair  blood  vessel  lesion 

12.75 

N/A 

6.54 

1.33 

N/A 

20.62 

090 

Repair  blood  vessel  lesion 

16.14 

N/A 

8.01 

1.17 

N/A 

25.32 

090 

Repair  tHood  vessel  lesion 

13.25 

N/A 

6.72 

1.04 

N/A 

21.01 

090 

Repair  Wood  vessel  lesion 

10.15 

N/A 

7.85 

1.15 

N/A 

19.15 

090 

Repair  blood  vessel  lesion 

22.12 

N/A 

10.47 

2.83 

N/A 

35.42 

090 

Repair  blood  vessel  lesion 

18.75 

N/A 

8.95 

2.17 

N/A 

29.87 

090 

Repair  blood  vessel  lesion 

24.39 

N/A 

10.20 

1.79 

N/A 

36.38 

090 

Repair  blood  vessel  lesion 

14.50 

N/A 

7.72 

0.84 

N/A 

23.06 

090 

<  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
^Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


35231 
35236 
35241 
35246 
35251  . 
35256. 
35261  . 
35266. 
35271  . 
35276. 
35281  . 
35286. 
35301  . 
35311  . 
35321  . 
35331  . 
35341  . 
35351  . 
35355. 
35361  . 
35363. 
35371  . 
35372. 
35381  . 
35390. 

35400. 
35450.. 
35452  .. 
35454.. 
35456.. 
35458.. 
35459  .. 
35460.. 
35470.. 

35471  .. 

35472  .. 
35473.. 
35474  .. 
35475 .. 
35476.. 
35480.. 
35481  .. 
35482.. 
35483.. 
35484.. 
35485.. 
35490.. 


KX> 


35491 

35492 

35493 

35494, 

35495. 

35500. 
35501  . 
35506. 
35507. 
35508. 
35509. 
35511  . 


'  CPT  codes  and 
'Copyright 


Amen  an 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
R 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 


Description 


Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  Wood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  blood  vessel  lesion 
Repair  Wood  vessel  lesion 

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Rechanneling  of  artery  

Reoperation,  carotid  add- 
on. 

Angioscopy  

Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  venous  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  venous  blockage  ... 

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open  

Atherectomy,  open  

Atherectomy, 

percutaneous. 
Atherectomy, 

percutaneous. 
Atherectomy, 

percutaneous. 
Atherectomy, 

percutaneous. 
Atherectomy, 

percutaneous. 
.  Atherectomy, 

percutaneous. 
Harvest  vein  for  bypass  ... 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  


Pttysician 
work 
RVUs 


20.00 
17.11 
23.12 
26.45 
30.20 
18.36 
17.80 
14.91 
22.12 
24.25 
28.00 
16.16 
18.70 
27.00 
16.00 
26.20 
25.11 
23.00 
18.50 
28.20 
30.20 
14.72 
18.00 
15.81 
3.19 

3.00 

10.07 
6.91 
6.04 
7.35 
9.49 
8.63 
6.04 
8.63 

10.07 
6.91 
6.04 
7.36 
9.49 
6.04 

11.08 
7.61 
6.65 
8.10 

10.44 
9.49 

11.08 

7.61 

6.65 

8.10 

10.44 

9.49 

6.45 
19.19 
19.67 
19.67 
18.65 
18.07 
21.20 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

ISi/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


9.91 

8.08 

10.91 

11.40 

12.11 

8.44 

8.10 

7.16 

10.37 

11.17 

11.93 

8.18 

8.49 

11.61 

7.41 

11.37 

11.02 

9.80 

8.28 

11.91 

12.73 

7.08 

8.20 

7.85 

1.07 

1.05 
4.07 
3.17 
2.85 
3.29 
4.00 
3.66 
2.70 
3.89 
4.51 
3.27 
2.94 
2.92 
4.10 
2.87 
4.55 
3.46 
3.10 
3.55 
4.26 
4.08 
4.78 

3.34 

3.22 

3.85 

4.44 

4.45 

2.06 
8.45 
9.38 
9.36 
9.27 
8.75 
9.43 


Mal- 
practice 
RVUs 


1.32 
1.19 
2.90 
2.22 
1.87 
1.32 
1.34 
1.16 
2.77 
2.37 
1.82 
1.36 
2.23 
2.75 
1.36 
2.71 
2.87 
2.29 
1.80 
2.66 
2.77 
1.32 
1.53 
1.80 
0.38 

0.34 

0.84 

0.76 

0.67 

0.82 

1.09 

0.96 

0.66 

0.50 

0.50 

0.39 

0.34 

0.40 

0.47 

0.27 

1.13 

0.84 

0.75 

0.81 

1.13 

1.06 

0.55 

0.49 

0.43 

0.47 

0.48 

0.51 

0.63 
2.33 
2.33 
2.27 
2.34 
2.12 
1.74 


Non- 
acility 
total 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

n;a 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


31.23 
26.38 
36.93 
40.07 
44.18 
28.12 
27.24 
23.23 
35.26 
37.79 
41.75 
25.70 
29.42 
41.36 
24.77 
40.28 
39.00 
35.09 
28.58 
42.77 
45.70 
23.12 
27.73 
25.46 
4.64 

4.39 
14.98 
10.84 

9.56 
11.46 
14.58 
13.25 

9.40 
13.02 
15.08 
10.57 

9.32 
10.68 
14.06 

9.18 
16.76 
11.91 
10.50 
12.46 
15.83 
14.63 
16.41 

11.44 

10.30 

12.42 

15.36 

14.45 

9.14 
29.97 
31.38 
31.30 
30.26 
28.94 
32.37 


Global 


1CPT/ 
2HCPCS 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 

ZZZ 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

000 

000 

000 

000 

000 

ZZZ 
090 
090 
090 
090 
090 
090 


35515 
35516 
35518 
35521 
35526 
35531 
35533 
35536 
35541 
35546 
35548 
35549 
35551 
35556 
35558 
35560 
35563 
35565 
35566 
35571 
35572 

35582 
35583 
35585 
35587 
35600 
35601 
35606 
35612 
35616 
35621 
35623 
35626 
35631 
35636 
35641 
35642 
35645 
35646 
35647 
35650 
35651 
35654 
35656 
35661 
35663 
35665 
35666 
35671 
35681 
35682 
35683 
35685 

35686 

35691 
35693 
35694 
35695 
35700 
35701 
35721 
35741 
35761 


MOD 


Status 


Description 


Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Harvest  femoropopliteal 
vein. 

Vein  bypass  graft  

Vein  bypass  graft  

Vein  bypass  graft  

Vein  bypass  graft  

Harvest  artery  for  cabg 

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Bypass  graft,  not  vein  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Artery  bypass  graft  

Composite  bypass  graft  ... 

Composite  bypass  graft  ... 

Composite  bypass  graft  ... 

Bypass  graft  patency/ 
patch. 

Bypass  graft/av  fist  pa- 
tency. 

Arterial  transposition 

Arterial  transposition 

Arterial  transposition 

Arterial  transposition  ^....;... 

Reoperation,  bypass  graft 

Exploration,  carotid  artery 

Exploration,  femoral  artery 

Exploration  popliteal  artery 

Exploration  of  artery/vein  .. 


Physician 
work 
RVUs 


18.65 
16.32 
21.20 
22.20 
29.95 
36.20 
28.00 
31.70 
25.80 
25.54 
21.57 
23.35 
26.67 
21.76 
21.20 
32.00 
24.20 
23.20 
26.92 
24.06 
6.82 

27.13 
22.37 
28.39 
24.75 
4.95 
17.50 
18.71 
15.76 
15.70 
20.00 
24.00 
27.75 
34.00 
29.50 
24.57 
17.98 
17.47 
31.00 
28.00 
19.00 
25.04 
25.00 
19.53 
19.00 
22.00 
21.00 
22.19 
19.33 
1.60 
7.20 
8.50 
4.05 

3.35 

18.05 

15.36 

19.16 

19.16 

3.08 

8.50 

7.18 

8.00 

5.37 


Non- 
facility  PE 
RVUs 


N/A 
N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
f^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
H/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


9.22 

6.81 

9.12 

9.94 

12.49 

14.73 

11.91 

13.21 

11.28 

10.99 

9.54 

10.39 

11.52 

9.82 

9.64 

13.46 

10.67 

10.31 

11.51 

11.25 

2.37 

11.67 

10.37 

12.61 

11.88 

1.61 

8.58 

8.96 

7.82 

8.00 

8.86 

10.64 

11.90 

14.07 

12.60 

11.10 

8.74 

8.39 

13.16 

11.84 

8.46 

10.96 

10.84 

8.73 

9.00 

10.09 

9.61 

11.02 

9.72 

0.54 

2.43 

2.87 

1.38 

1.15 

8.50 
7.70 
8.73 
a65 
1.03 
5.22 
4.52 
4.79 
4.10 


Mal- 
practice 
RVUs 


2.26 
1.88 
1.78 
1.82 
2.18 
2.91 
2.35 
2.62 
2.74 
2.84 
2.45 
2.77 
3.19 
2.48 
1.58 
2.73 
1.68 
1.71 
3.02 
2.14 
0.63 

3.11 
2.53 
3.21 
2.17 
0.60 
2.08 
2.17 
1.72 
1.84 
1.68 
1.91 
2.89 
2.83 
2.37 
2.83 
1.84 
1.91 
3.63 
3.28 
1.64 
2.53 
2.10 
2.21 
1.50 
1.55 
1.76 
2.19 
1.68 
0.18 
0.83 
0.98 
0.25 

0.21 

2.06 
1.80 
2.13 
2.19 
0.36 
0.64 
0.59 
0.60 
0.60 


Non- 
acility 
total 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


30.13 
25.01 
32.10 
33.96 
44.62 
53.84 
42.26 
47.53 
39.82 
39.37 
33.56 
36.51 
41.38 
34.06 
32.42 
48.19 
36.55 
35.22 
41.45 
37.45 
9.82 

41.91 
35.27 
44.21 
38.80 

7.16 
28.16 
29.84 
25.30 
25.54 
30.54 
36.55 
42.54 
50.90 
44.47 
38.50 
28.56 
27.77 
47.79 
43.12 
29.10 
38.53 
37.94 
30.47 
29.50 
33.64 
32.37 
35.40 
30.73 

2.32 
10.46 
12.35 

5.68 

4.71 

28.61 
24.86 
30.02 
30.00 
4.47 
14.36 
12.29 
13.39 
10.07 


GMbai 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 

090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
ZZZ 
ZZZ 
ZZZ 

ZZZ 

090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 


lescnptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
lian  Dental  Association  All  rights  reserved. 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Assoqiation.  All  rights  resenrad. 
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'CPT/ 
2HCPCS 


35800 

35820  

35840  

35860  

35870  

35875  

35876  

35879  

35881  

35901 

35903  

35905  

35907  

36000  

36002 

36005 

36010  ...... 

36011  

36012  

36013  

36014  

36015  

36100 

36120  

36140  

36145  

36160 

36200 

36215  

36216  

36217 

36218  

36245  

36246 

36247  

36248  

36260  

36261  

36262  

36299 

36400 

36405  

36406  

36410  

36415  

36416  

36420 

36425 ; 

36430 

36440  

36450  ....... 

36455  .^.... 

36460  

36468  

36469  

36470  

36471  

36481  

36488  


1100 


'OPT  codes  and 
2  Copyright 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
C 
A 

A 
A 
A 

I 
I 
A 


Description 


Explore  neck  vessels  

Explore  chest  vessels  

Explore  atxJominal  vessels 

Explore  limb  vessels  

Repair  vessel  graft  defect 
Removal  of  clot  in  graft  .... 
Removal  of  clot  in  graft  .... 

Revise  graft  wA^ein  

Revise  graft  w/vein  

Excision,  graft,  neck  

Excision,  graft,  extremity  .. 

Excision,  graft,  thorax 

Excision,  graft,  abctomen  .. 

Place  needle  in  vein  

Pseudoaneurysm  injection 

tn. 
Injection  ext  venography  .. 

Place  catheter  in  vein 

Place  catfieter  in  vein 

Place  cattieter  in  vein 

Place  catheter  in  artery  .... 
Place  catheter  in  artery  .... 
Place  catheter  in  artery  .... 
Establish  access  to  artery 
Establish  access  to  artery 
Establish  access  to  artery 

Artery  to  vein  shunt  

Estat>lish  access  to  aorta 

Place  catheter  in  aorta  

Place  catheter  in  artery  .... 
Place  catheter  in  artery  ... 
Place  catheter  in  artery  ... 
Place  catheter  in  artery  .... 
Place  catheter  in  artery  ... 
Place  catheter  in  artery  .... 
Place  catheter  in  artery  .... 
Place  catheter  in  artery  .... 
Insertion  of  infusion  pump 
Revision  of  infusion  pump 
Removal  of  infusion  pump 
Vessel  injection  procedure 
Bl  draw  <  3  yrs  fem/jug- 

ular. 
Bl  draw  <  3  yrs  scalp  vein 
Bl  draw  <  3  yrs  other  vein 
Non-routine  bl  draw  >  3 

yrs. 

Routine  venipuncture  

Capillary  blood  draw 

Vein  access  cutdown  <  1 

y 

Vein  access  cutdown  >  1 

y 

Blood  transfusion  service 
Bl  push  transfuse,  2  yr  or 

<. 
Bl  exchange/transfuse,  nb 
Bl  exchange/transfuse 

non-nb. 
Transfusion  service,  fetal 
Injection(s),  spider  veins  .. 
Injection(s),  spider  veins  .. 
Injection  therapy  of  vein  ... 
Injection  therapy  of  veins 
Insertion  of  catheter,  vein 
Insertion  of  catheter,  vein 


Physician 
work 
RVUs 


7.02 

12.88 

9.77 

5.55 

22.17 

10.13 

17.00 

16.00 

18.00 

8.19 

9.39 

31.25 

35.00 

0.18 

1.96 

0.95 

2.43 

3.14 

3.52 

2.52 

3.02 

3.52 

3.02 

2.01 

2.01 

2.01 

2.52 

3.02 

4.68 

5.28 

6.30 

1.01 

4.68 

5.28 

6.30 

1.01 

9.71 

5.45 

4.02 

0.00 

0.38 

0.31 
0.18 
0.18 

0.00 
0.00 
1.01 

0.76 

0.00 
1.03 

2.23 
2.43 

6.59 
0.00 
0.00 
1.09 
1.57 
6.99 
1.35 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
f^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.62 
2.92 

8.45 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
72.76 
N/A 
N/A 
N/A 
N/A 
N/A 
tsl/A 
N/A 
N/A 
N/A 
IM/A 
N/A 
0.00 
0.28 

0.26 
0.30 
0.30 

0.00 
0.00 
3.18 

N/A 

1.01 
N/A 

N/A 
N/A 

N/A 
0.00 
0.00 
2.75 
3.10 
7.02 
3.45 


Facility 
PE  RVUs 


4.64 
6.96 
5.41 
4.07 
10.15 
5.35 
7.75 
7.80 
8.75 
5.35 
6.24 
13.30 
14.57 
0.05 
1.00 

0.32 
0.80 
1.05 
1.18 
0.66 
1.01 
1.18 
1.12 
0.66 
0.65 
0.67 
0.86 
1.04 
1.61 
1.79 
2.18 
0.35 
1.68 
1.82 
2.15 
0.35 
5.04 
3.66 
2.83 
0.00 
0.09 

0.08 
0.05 
0.05 

0.00 
0.00 
0.28 

0.22 

N/A 
0.29 

0.71 
0.84 

2.26 
0.00 
0.00 
0.45 
0.61 
2.76 
0.75 


Mal- 
practice 
RVUs 


escriptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Reserved.  Applicat)le  FARS/DFARS  Apply. 
—  Dental  Association.  All  rights  reserved  i 


0.79 
1.61 
1.06 
0.63 
2.47 
0.97 
1.88 
1.35 
1.44 
0.90 
1.03 
2.15 
2.17 
0.01 
0.10 

0.04 
0.16 
0.17 
0.17 
0.17 
0.14 
0.16 
0.18 
0.11 
0.12 
0.10 
0.20 
0.15 
0.22 
0.24 
0.32 
0.05 
0.23 
0.26 
0.32 
0.06 
1.00 
0.50 
0.43 
0.00 
0.01 

0.01 
0.01 
0.01 

0.00 
0.00 
0.09 

0.05 

0.05 
0.08 

0.16 
0.10 

0.56 
0.00 
0.00 
0.10 
0.15 
0.40 
0.09 


Non- 
acility 
total 


N/A 
N/A 
N/A 
N/A 
f^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.81 
4.98 

9.44 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
75.93 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.00 
0.67 

0.58 
0.49 
0.49 

0.00 
0.00 
4.28 

N/A 

1.06 
N/A 

N/A 
N/A 

N/A 
0.00 
0.00 
3.94 
4.82 
14.41 
4.89 


Facility 
total 


-12.45 
21.45 
16.24 
10.25 
34.79 
16.45 
26.63 
25.15 
28.19 
14.44 
16.66 
46.70 
51.74 
0.24 
3.06 

i.3r 

3.39 
4.36 
4.87 
3.35 
4.17 
4.86 
4.32 
2.78 
2.78 
2.78 
3.58 
4.21 
6.51 
7.31 
8.80 
1.41 
6.59 
7.36 
8.77 
1.42 
15.75 
9.61 
7.28 
0.00 
0.48 

0.40 
0.24 
0.24 

0.00 
0.00 
1.38 

1.03 

N/A 
1.40 

3.10 
3.37 

9.41 
O.OQ 
0.00 
1.64 
2.33  > 
10.15 
2.19 


Global 


090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
XXX 
000 

000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 

zzz 

090 

090 

090 

YYY 

XXX 

XXX 
XXX 
XXX 

XXX 
XXX 
XXX 

XXX 

XXX 
XXX 

XXX 
XXX 

XXX 
000 
000 
010 
010 
000 
000 


1CPT/ 
2HCPCS 


36489 
36490 
36491 
36493 
36500 
36510 
36511 
36512 
36513 
36514 
36515 
36516 
36522 
36530 
36531 
36532 
36533 
36534 
36535 
36536 

36537 

36550 
36600 

36620 
36625 
36640 
36660 
36680 
36800 
36810 
36815 
36819 
36820 
36821 
36822 
36823 
36825 
36830 
36831 
36832 
36833 
36834 
36835 
36860 

36861 
36870 
37140 
37145 
37160 
37180 
37181 
37182 
37183 

37195 

37200 
37201 

37202 

37203 


MOD 


Status 


Descriptk)n 


Insertion  of  catheter,  vein 

Insertion  of  catheter,  vein 

Insertion  of  catheter,  vein 

Repositioning  of  cvc  

Insertion  of  catheter,  vein 

Insertion  of  cattieter,  vein 

/^pheresis  wlx:  

Apheresis  rtx:  

Apheresis  platelets  

Apheresis  plasma  

Apheresis,  adsorp/reinfuse 

/^heresis,  selective  

Photopheresis 

Insertion  of  infusion  pump 

Revision  of  infusion  pump 

Removal  of  infusion  pump 

Insertion  of  access  device 

Revision  of  access  device 

Removal  of  access  device 

Remove  cva  device  ob- 
struct. 

Remove  cva  lumen  ob- 
struct. 

Declot  vascular  devKe  

Withdrawal  of  arterial 
blood. 

Insertion  catheter,  artery  .. 

Insertion  catheter,  artery  .. 

Insertion  catheter,  artery  .. 

Insertion  catheter,  artery  .. 

Insert  needle,  bone  cavity 

Insertion  of  cannula 

Insertion  of  cannula 

Insertion  of  cannula 

Av  fiision/uppr  arm  vein  ... 

Av  fusion^orearm  vein  

Av  fusion  direct  any  site  ... 

Insertion  of  cannula(s) 

Insertion  of  cannula(s) 

Artery- vein  autograft 

Artery-vein  nonautograft  ... 

Open  thron>t)ect  av  fistula 

Av  fistula  revisk)n,  open  ... 

Av  fistula  revision  

Repair  A-V  aneurysm 

Artery  to  vein  shunt  '..; 

Extemal  cannula 
declotting. 

Cannula  declotting 

Percut  thrombect  av  fistula 

Revision  of  circulation  

Revision  of  circulation  

Revision  of  circulation  

Revision  of  circulation  

Splice  spleen/kidney  veins 

Insert  hepatic  shunt  (tips) 

Remove  hepatic  shunt 
(tips). 

Thrombolytic  therapy, 
stroke. 

Transcattieter  biopsy 

Transcatheter  therapy  in- 
fuse. 

Transcatheter  therapy  in- 
fuse. 

Transcatheter  retrieval  


Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practKe 

RVUs 

Non- 
acility 
total 

Facility 
total 

Gtobal 

2.50 

4.13 

1.06 

0.08 

6.71 

3.64 

000 

1.67 

4.06 

0.85 

0.17 

5.90 

2.69 

000 

1.43 

3.41 

0.78 

0.13 

4.97 

2.34 

000 

1.21 

4.11 

0.86 

0.06 

5.38 

2.13 

000 

3.52 

N/A 

1.25 

0.14 

N/A 

4.91 

000 

1.09 

3.83 

0.63 

0.06 

4.98 

1.78 

000 

1.74 

N/A 

0.70 

0.06 

N/A 

2.50 

000 

1.74 

N/A 

0.70 

0.06 

N/A 

2.50 

000 

1.74 

N/A 

0.70 

0.06 

N/A 

2.50 

000 

1.74 

N/A 

0.70 

0.06 

N/A 

2.50 

000 

1.74 

N/A 

0.76 

0.06 

N/A 

2.56 

000 

1.74 

N/A 

0.76 

0.06 

N/A 

2.56 

000 

1.67 

6.78 

1.15 

0.07 

8.52 

2.89 

000 

6.20 

N/A 

3.93 

0.56 

N/A 

10.69 

010 

4.87 

N/A 

3.45 

0.44 

N/A 

8.76 

010 

3.30 

N/A 

1.64 

0.34 

N/A 

5.28 

010 

5.32 

14.77 

3.65 

0.49 

20.58 

9.46 

010 

2.80 

I^A 

1.58 

0.19 

N/A 

4.57 

010 

2.27 

2.96 

1.99 

0.21 

5.44 

4.47 

010 

3.60 

18.73 

1.47 

0.23 

22.56 

5.30 

000 

0.75 

4.44 

0.49 

0.04 

5.23 

1.28 

000 

0.00 

0.41 

r^A 

0.31 

0.72 

N/A 

XXX 

0.32 

0.49 

0.09 

0.02 

0.83 

0.43 

XXX 

1.15 

N/A 

0.24 

0.06 

N/A 

1.45 

000 

2.11 

N/A 

0.53 

0.16 

N/A 

2.80 

000 

2.10 

N/A 

1.04 

0.18 

N/A 

3.32 

000 

1.40 

N/A 

0.44 

0.08 

N/A 

1.92 

000 

1.20 

N/A 

0.50 

0.08 

N/A 

1.78 

000 

2.43 

N/A 

1.81 

0.17 

N/A 

4.41 

000 

3.97 

N/A 

1.70 

0.40 

N/A 

6.07 

000 

2.62 

N/A 

1.18 

0.26 

N/A 

4.06 

000 

14.00 

N/A 

6.45 

1.56 

N/A 

22.01 

090 

14.00 

N/A 

6.45 

1.56 

N/A 

22.01 

090 

8.93 

N/A 

4.74 

0.97 

N/A 

14.64 

090 

5.42 

f^A 

4.31 

0.63 

N/A 

10.36 

090 

21.00 

N/A 

9.51 

2.18 

N/A 

32.69 

090 

9.84 

N/A 

5.17 

1.09 

N/A 

16.10 

090 

12.00 

N/A 

5.39 

1.32 

N/A 

18.71 

090 

8.00 

N/A 

4.06 

0.79 

N/A 

12.85 

090 

10.50 

N/A 

4.89 

1.13 

I^A 

16.52 

090 

11.95 

N/A 

5.37 

1.29 

N/A 

18.61 

090 

9.93 

N/A 

4.79 

1.06 

N/A 

15.78 

090 

7.15 

N/A 

4.35 

0.80 

N/A 

12.30 

090 

2.01 

2.54 

1.35 

0.10 

4.65 

3.46 

000 

2.52 

N/A 

1.48 

0.14 

N/A 

4.14 

000 

5.16 

47.67 

3.15 

0.23 

53.06 

8.54 

090 

23.60 

N/A 

10.65 

1.21 

N/A 

35.46 

090 

24.61 

N/A 

11.19 

2.48 

N/A 

38.28 

090 

21.60 

N/A 

9.46 

2.16 

N/A 

33.22 

090 

24.61 

N/A 

10.56 

2.63 

N/A 

37.80 

090 

26.68 

r^A 

11.22 

2.67 

t^A 

40.57 

090 

17.00 

N/A 

6.37 

1.49 

N/A 

24.86 

000 

8.00 

N/A 

3.13 

0.43 

N/A 

11.56 

000 

0.00 

8.06 

N/A 

0.38 

8.44 

N/A 

XXX 

4.56 

N/A 

1.53 

0.19 

N/A 

6.28 

000 

5.00 

N/A 

2.53 

0.24 

N/A 

7.77 

000 

5.68 

N/A 

2.30 

0.38 

N/A 

8.36 

000 

5.03 

N/A 

2.54 

0.23 

N/A 

7.80 

000 

^  CPT  codes  and  descnptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  ApplicaMa  FARS/DFARS  Apply. 
'  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


37204 
37205 
37206 

37207 
37208. 

37209. 
37250. 
37251  . 

37500. 

37501  . 

37565. 
37600. 
37605. 
37606. 
37607. 
37609. 

37615  . 

37616  . 

37617  . 

37618  . 
37620. 
37650.. 
37660.. 
37700.. 
37720.. 
37730.. 
37735  .. 

37760.. 
37780.. 
37785.. 

37788.. 
37790.. 
37799.. 


38100 
38101 
38102, 
38115  , 
38120 
38129. 
38200  . 
38205. 

38206  . 

38207  . 
38208. 

38209  . 

38210  . 

38211  . 

38212  . 

38213  . 

38214  . 
38215. 

38220. 
38221  . 
38230. 


MOD    i  Status 


'  CPT  codes  and 
'  Copyright  Amencin 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Description 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 

A 
A 
C 

A 
A 
A 
A 
A 
C 
A 
R 


Transcatheter  occlusion  .. 

Transcatheter  stent  

Transcatheter  stent  add- 
on. 

Transcatheter  stent  

Transcatheter  stent  add- 
on. 

Exchange  arterial  catheter 

Iv  us  first  vessel  add-on  ... 

Iv  us  each  add  vessel 
add-on. 

Endoscopy  ligate  pert 
veins. 

Vascular  endoscopy  pro- 
cedure. 

Ligation  of  neck  vein  

Ligation  of  neck  artery 

Ligation  of  neck  artery 

LigatioQ  of  neck  artery 

Ligation  of  a-v  fistula  

Temporal  artery  procedure 

Ligation  of  neck  artery 

Ligation  of  chest  artery 

Ligation  of  atxJomen  artery 

Ligation  of  extremity  artery 

Revision  of  major  vein  ....:. 

Revision  of  major  vein 

Revision  of  major  vein 

Revise  leg  vein  

Removal  of  leg  vein  

Removal  of  leg  veins 

Removal  of  leg  veins/le- 
sion. 

Ligation,  leg  veins,  open  .. 

Revision  of  leg  vein 

Revise  secondary  vari- 
cosity. 

Revascularization,  penis  .. 

Penile  venous  occlusion  ... 
Vascular  surgery  proce- 
dure. 
Removal  of  spleen,  total  .. 
Removal  of  spleen,  partial 
Removal  of  spleen,  total  .. 
Repair  of  ruptured  spleen 
Laparoscopy,  splenectomy 
Laparoscope  proc,  spleen 
Injection  for  spleen  x-ray  .. 
Harvest  allogenic  stem 

cells. 
Harvest  auto  stem  cells  .... 
Cryopreserve  stem  cells  ... 
Thaw  preserved  stem  cells 
Wash  harvest  stem  cells  .. 
T-cell  depletion  of  harvest 
Tumor  cell  deplete  of 

harvst. 
Rtx;  depletion  of  harvest  .. 
Platelet  deplete  of  harvest 
Volume  deplete  of  han/est 
Han/est  stem  cell 

concent  rte. 
Bone  marrow  aspiration  ... 

Bone  marrow  biopsy 

Bone  marrow  collection  .... 


Physician 

W0(1( 

RVUs 


18.14 
8.28 
4.13 

8.28 
4.13 

2.27 
2.10 
1.60 

11.00 

0.00 

10.88 

11.25 

13.11 

6.28 

6.16 

3.00 

5.73 

16.49 

22.06 

4.84 

10.56 

7.80 

21.00 

3.73 

5.66 

7.33 

10.53 

10.47 
3.84 
3.84 

22.01 
8.34 
0.00 

14.50 

15.31 

4.80 

15.82 

17.00 

0.00 

2.64 

1.50 

1.50 
0.00 
OOO 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
OOO 

1.08 
1.37 
4.54 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
4.62 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
7.05 

N/A 
N/A 
0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
0.00 
N/A 
N/A 

N/A 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

3.99 
4.17 
N/A 


Facility 
PE  RVUs 


6.05 
3.78 
1.47 

3.20 
1.41 

0.76 
0.76 
0.57 

7.10 

0.00 

5.71 
6.79 
7.05 
4.64 
3.64 
2.00 
4.23 
8.14 
9.48 
3.77 
5.84 
4.76 
9.37 
2.95 
3.74 
4.48 
5.75 

5.59 
2.91 
2.93 

10.07 
5.07 
OOO 

6.30 
6.66 
1.67 
6.78 
7.49 
0.00 
0.91 
0.61 

0.61 
0.00 
0.00 
0.00 
OOO 
0.00 

OOO 
0.00 
OOO 
0.00 

0.43 
0.54 
2.53 


Mal- 
practice 
RVUs 


d  iscnptions  only  are  copyright  American  Medical  Assodafion.  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply 
"-*"  Dental  Association.  All  rights  reserved. 


0.91 
0.43 
0.22 

0.89 
0.44 

0.11 
0.17 
0.14 

0.40 

0.00 

0.45 
0.40 
0.77 
0.79 
0.67 
0.21 
0.57 
1.93 
.  1.69 
0.54 
0.75 
0.56 
1.17 
0.40 
0.61 
0.77 
1.17 

1.11 
0.41 
0.41 

1.35 
0.63 
0.00 

1.30 
1.38 
0.49 
1.40 
1.73 
0.00 
0.12 
0.05 

0.05 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.03 
0.04 
0.25 


Non- 
acility 
total 


N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
7.83 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

11.30 

N/A 
N/A 
0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
0.00 
N/A 
N/A 

N/A 
0.00 
0.00 
0.00 
0.00 
0.00 

OOO 
0.00 
0.00 
0.00 

5.10 
5.58 
N/A 


Facility 
total 


25.10 

12.49 

5.82 

12.37 
5.98 

3.14 
3.03 
2.31 

18.50 

0.00 

17.04 
18.44 
20.93 
11.71 
10.47 

5.21 
10.53 
26.56 
33.23 

9.15 
17.15 
13.12 
31.54 

7.08 
10.01 
12.58 
17.45 

17.17 
7.16 
7.18 

33.43 

14.04 

0.00 

22.10 

23.35 

6.96 

24.00 

26.22 

0.00 

3.67 

2.16 

2.16 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

1.54 
1.95 
7.32 


Global 


'CPT/ 
2HCPCS 


000 
000 

zzz 

000 

zzz 

000 

zzz 
zzz 

090 

YYY 

090 
090 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 

090 
090 
YYY 

090 
090 
ZZZ 

090 
090 
YYY 
000 
000 

000 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

010 


38240 

38241 

38242 

38300 

38305 

38308 
38380 
38381 
38382 
38500 

38505 

38510 

38520 

38525 

38530 

38542 

38550 

38555 

38562 

38564 

38570 

38571 

38572 

38589 

38700 

38720 

38724 

38740 

38745 

38746 

38747 

38760 

38765 

38770 

38780 


MOD 


Status 


Description 


Bone  marrow/stem  trans- 
plant. 

Bone  marrow/stem  trans- 
plant. 

Lymphocyte  infuse  trans- 
plant. 

Drainage,  lymph  node  le- 
sion. 

Drainage,  lymph  node  le- 
sion. 

Incision  of  lymph  channels 

Thorack;  duct  procedure  .. 

Thorack;  duct  procedure  .. 

Thoracic  duct  procedure  .. 

Biopsy/removal,  lymph 
nodes. 

Needle  biopsy,  lymph 
nodes. 

Biopsy/removal,  lymph 
nodies. 

Biopsy/removal,  lymph 
nodes. 

Biopsy/removal,  lymph 
nodes. 

Biopsy/removal,  lymph 
nodes. 

Explore  deep  node(s), 
neck. 

Removal,  neck/armpit  le- 
sion. 

Removal,  neck/armpit  le- 
sion. 

Removal,  pelvic  lymph 
nodes. 

Removal,  abdomen  lymph 
nodes. 

Laparoscopy,  lymph  node 
biop. 

Laparoscopy, 
lymphadenectomy. 

Laparoscopy, 
lymphadenectomy. 

Laparoscope  proc,  lym- 
phatic. 

Removal  of  lymph  nodes, 
neck. 

Removal  of  lymph  nodes, 
neck. 

Removal  of  lymph  nodes, 
neck. 

Remove  armpit  lymph 
nodes. 

Remove  armpit  lymph 
nodes. 

Remove  thoracic  lymph 
nodes. 

Remove  abdominal  lymph 
nodes. 

Remove  groin  lymph 
nodes. 

Remove  groin  lymph 
nodes. 

Remove  pelvis  lymph 
nodes. 

Remove  abdomen  lymph 
nodes. 


Physician 
work 
RVUs 


2.24 

2.24 

1.71 

1.99 

6.00 

6.45 

7.46 

12.88 

10.08 

3.75 

1.14 

6.43 

6.67 

6.07 

7.98 

5.91 

6.92 

14.14 

10.49 

10.83 

9.25 

14.68 

16.59 

0.00 

8.24 

13.61 

14.54 

10.03 

13.10 

4.89 

4.89 

12.95 

19.98 

13.23 

16.59 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
4.39 
6.12 

5.87 
N/A 
N/A 
N/A 

3.84 

2.19 
5.77 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


0.83 

0.83 

0.69 

2.10 

4.44 

3.83 
5.73 
6.89 
6.10 
2.13 

0.79 

3.57 

4.10 

3.39 

4.44 

4.55 

3.94 

8.46 

5.84 

5.35 

4.02 

5.73 

7.29 

0.00 

8.46 

11.49 

12.02 

5.04 

6.36 

1.60 

1.70 

6.31 

9.27 

5.97 

8.47 


Mal- 
practice 
RVUs 


'  CRT  codes  and  descriptions  only  are  copyright  American  Medical  Association. 
'  Copyright  American  Dental  Associatiori.  Ail  rights  reserved. 


All  Rights  Resereed.  Applicable  FARS/OFARS  Apply. 


0.08 

0.08 

0.05 

0.15 

0.36 

0.51 
0.68 
1.58 
1.08 
0.28 

0.09 

0.38 

0.52 

0.48 

0.63 

0.50 

0.69 

1.46 

0.97 

1.06 

0.89 

0.80 

1.32 

0.00 

0.60 

1.03 

1.10 

0.69 

0.90 

0.55 

0.50 

0.88 

1.50 

0.99 

1.60 


Non- 
acility 
total 


N/A 

N/A 

N/A 

6.53 

12.48 

12.83 
N/A 

r^A 

N/A 
7.87 

3.42 

12.58 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

0.00 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

r^A 

N/A 
N/A 


Facility 
total 


3.15 

3.15 

2.45 

4.24 

10.80 

10.79 
13.87 
21.35 
17.26 
6.16 

2.02 
10.38 
11.29 

9.94 
13.05 
10.96 
11.55 
24.06 
17.30 
17.24 
14.16 
21.21 
25.20 

0.00 
17.30 
26.13 
27.66 
15.76 
20.36 

7.04 

7.09 
20.14 
30.75 
20.19 
26.66 


Gk>bal 


XXX 

XXX 

000 

010 

090 

090 
090 
090 
090 
010 

000 

010 

090 

090 

090 

090 

090 

090 

090 

090 

010 

010 

010 

YYY 

090 

090 

090 

090 

090 

ZZZ 

ZZZ 

090 

090 

090 

090 


49126 


'CPT/ 
ZHCPCS 


flOD      Status 


38790 
38792 
38794 

38999 

39000 
39010 
39200 
39220 
39400 
39499 
39501 

39502 

39503 

39520 

39530 

39531 

39540 

39541 

39545 
39560 
39561 

39599 

40490. 
40500. 
40510  . 
40520  . 
40525  . 
40527  . 
40530. 
40650. 
40652. 
40654  . 
40700. 

40701  . 

40702  . 
40720  . 
40761  . 
40799. 
40800. 
40801  . 

40804  . 

40805  . 

40806  . 
40808. 
40810. 
40812  . 
40814. 
40816. 
40818. 

40819. 
40820. 


'  CPT  codes  and 
'Copyright 


Amerii  an 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Description 


Inject  for  lymphatic  x-ray  . 

Identity  sentinel  node  ...... 

Access  ttioracic  lymph 
duct. 

Blood/lymph  system  pro- 
cedure. 

Exploration  of  chest 

Exploration  of  chest 

Removal  chest  lesion  

Removal  chest  lesion  

Visualization  of  chest  

Chest  procedure  

Repair  diaphragm  lacera- 
tion. 

Repair  paraesophageal 
hemia. 

Repair  of  diaphragm  her- 
nia. 

Repair  of  diaphragm  her- 
nia. 

Repair  of  diaphragm  her- 
nia. 

Repair  of  diaphragm  her- 
nia. 

Repair  of  diaphragm  her- 
nia. 

Repair  of  diaphragm  her- 
nia. 

Revision  of  diaphragm  

Resect  diaphragm,  simple 

Resect  diaphragm,  com- 
plex. 

Diaphragm  surgery  proce- 
dure. 

Biopsy  of  lip 

Partial  excision  of  lip  

Partial  excision  of  lip  

Partial  excision  of  lip  

Reconstaict  lip  with  flap  ... 

Reconstruct  lip  with  flap  ... 

Partial  removal  of  lip  

Repair  lip 

Repair  lip 

Repair  lip  

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal  

Repair  cleft  lip/nasal  

Lip  surgery  procedure  

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Removal,  foreign  body, 
mouth. 

Removal,  foreign  body, 
mouth. 

Incision  of  lip  fold  

Biopsy  of  mouth  lesion  

Excision  of  mouth  lesion  .. 

Excise/repair  mouth  lesion 

Excise/repair  mouth  lesion 

Excision  of  mouth  lesion  .. 

Excise  oral  mucosa  for 
graft. 

Excise  lip  or  cheek  fold  .... 

Treatment  of  mouth  lesion 


Physician 
work 
RVUs 


1.29 
0.52 
4.45 

0.00 

6.10 
11.79 
13.62 
17.42 
5.61 
0.00 
13.19 

16.33 

95.00 

16.10 

15.41 

16.42 

13.32 

14.41 

13.37 
12.00 
17.50 

0.00 

1.22 

4.28 

4.70 

4.67 

7.55 

9.13 

5.40 

3.64 

4.26 

5.31 

12.79 

15.85 

13.04 

13.55 

14.72 

0.00 

1.17 

2.53 

1.24 

2.69 

0.31 
0.96 
1.31 
2.31 
3.42 
3.67 
2.41 

2.41 
1.28 


Non- 
facility  PE 
RVUs 


7.56 
N/A 
N/A 

0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
0.00 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

0.00 

1.89 

6.22 

7.10 

7.60 

N/A 

N/A 

6.75 

5.71 

6.69 

7.34 

N/A 

N/A 

N/A 

N/A 

N/A 

0.00 

2,32 

3.32 

2.66 

3.57 

1.42 
2.42 
2.50 
3.40 
4.95 
5.13 
5.37 

4.61 
2.80 


Facility 
PE  RVUs 


0.80 
0.45 
3.41 

0.00 

4.65 
6.43 
6.64 
8.32 
4.66 
0.00 
6.60 

7.33 

34.01 

8.04 

7.24 

7.49 

6.40 

6.73 

7.48 
6.42 
9.40 

0.00 

0.62 
5.00 
5.01 
5.26 
7.10 
8.10 
5.35 
3.89 
5.36 
6.12 
9.77 
12.08 
8.62 
10.75 
11.17 
0.00 
1.18 
2.09 
1.14 

2.03 

0.97 
1.11 
1.25 
1.82 
3.38 
3.49 
3.64 

3.09 
2.45 


Mal- 
practice 
RVUs 


tescnptions  only  are  copynght  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/OFARS  Apply. 
—  Dental  Association.  AH  rights  reserved 


0.09 
0.04 
0.17 

0.00 

0.73 
1.46 
1.65 
2.10 
0.69 
0.00 
1.38 

1.68 

3.52 

1.83 

1.66 

1.83 

1.38 

1.52 

1.55 
1.35 
1.97 

0.00 

0.06 
0.31 
0.38 
0.42 
0.68 
0.82 
0.47 
0.31 
0.39 
0.48 
0.93 
1.36 
1.01 
1.31 
1.41 
0.00 
0.09 
0.18 
0.09 

0.17 

0.02 
0.07 
0.09 
0.17 
0.26 
0.27 
0.14 

0.17 
0.08 


Non- 
acility 
total 


8.94 
N/A 
N/A 

0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
0.00 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

0.00 

3.17 

10.81 

12.18 

12.69 

N/A 

N/A 

12.62 

9.66 

11.34 

13.13 

N/A 

N/A 

N/A 

N/A 

N/A 

0.00 

3.58 

6.03 

3.99 

6.43 

1.75 
3.45 
3.90 
5.88 
8.63 
9.07 
7.92 

7.19 
4.16 


Facility 
total 


Global 


1CPT/ 
2HCPCS 


2.18 
1.01 
8.03 

0.00 

11.48 
19.68 
21.91 
27.84 
10.96 
0.00 
21.17 

25.34 

132.53 

25.97 

24.31 

25.74 

21.10 

22.66 

22.40 
19.77 
28.87 

0.00 

1.90 

9.59 

10.09 

10.35 

15.33 

18.05 

11.22 

7.84 

10.01 

11.91 

23.49 

29.29 

22.67 

25.61 

27.30 

0.00 

2.44 

4.80 

2.47 

4.89 

1.30 
2.14 
2.65 
4.30 
7.06 
7.43 
6.19 

5.67 
3.81 


000 
000 
090 

YYY 

090 
090 
090 
090 
010 
YYY 
090 

090 

090 

090 

090 

090 

090 

090 

090 
090 
090 

YYY 

000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
YYY 
010 
010 
010 

010 

000 
010 
010 
010 
090 
090 
090 

090 
010 


40830 
40831 
40840 
40842 
40843 
40844 
40845 
40899 
41000 
41005 
41006 
41007 
41008 
41009 
41010 
41015 
41016 
41017 
41018 
41100 
41105 
41108 
41110 
41112 
41113 
41114 
41115 
41116 
41120 
41130 
41135 
41140 
41145 

41150 

41153 

41155 

41250 
41251 
41252 
41500 
41510 
41520 

41599 

41800 
41805 

41806 

41820 

41821 
41822 
41823 
41825 
41826 
41827 
41828 
41830 
41850 
41870 


MOD 


Status 


Description 


Repair  mouth  laceration  .. 

Repair  mouth  laceration  .. 

Reconstruction  of  mouth  . 

Reconstruction  of  mouth  . 

Reconstruction  of  mouth  . 

Reconstruction  of  mouth  .. 

Reconstruction  of  mouth  . 

Mouth  surgery  procedure 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Incision  of  tongue  fold  

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Drainage  of  mouth  lesion 

Biopsy  of  tongue  

Biopsy  of  tongue  

Biopsy  of  floor  of  mouth  ... 

Excision  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  lesion 

Excision  of  tongue  fold  

Excision  of  mouth  lesion  .. 

Partial  removal  of  tongue 

Partial  removal  of  tongue 

Tongue  and  nsck  surgery 

Removal  of  tongue  

Tongue  removal,  neck  sur^ 
gery. 

Tongue,  mouth,  jaw  sur- 
gery. 

Tongue,  mouth,  neck  sur- 
gery. 

Tongue,  jaw,  &  neck  sur- 
gery. 

Repair  tongue  laceration  .. 

Repair  tongue  laceration  .. 

Repair  tongue  laceration  .. 

Fixation  of  tongue 

Tongue  to  lip  surgery  

Reconstruction,  tongue 
fold. 

Tongue  and  mouth  sur- 
gery. 

Drainage  of  gum  lesion  .... 

Removal  foreign  body, 
gum. 

Removal  foreign 
body,jawbone. 

Excision,  gum,  each  quad- 
rant. 

Excision  of  gum  flap 

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Excision  of  gum  lesion  

Removal  of  gum  tissue 

Treatment  of  gum  lesion  .. 

Gum  graft  


Physician 
work 
RVUs 


1.76 

2.46 

8.73 

8.73 

12.10 

16.01 

18.58 

0.00 

1.30 

1.26 

3.24 

3.10 

3.37 

3.59 

1.06 

3.96 

4.07 

4.07 

5.10 

1.63 

1.42 

1.05 

1.51 

2.73 

3.19 

8.47 

1.74 

2.44 

9.77 

11.15 

23.09 

25.50 

30.06 

23.04 

23.77 

27.72 

1.91 
2.27 
2.97 
3.71 
3.42 
2.73 

0.00 

1.17 
1.24 


0.00 

0.00 
2.31 
3.30 
1.31 
2.31 
3.42 
3.09 
3.35 
0.00 
0.00 


Non- 
facility  PE 
RVUs 


3.17 
3.74 
8.83 
8.94 
11.25 
14.16 
16.30 
0.00 
2.57 
2.79 
4.57 
4.40 
4.73 
.  5.04 
3.57 
5.56 
5.64 
5.55 
6.00 
2.67 
2.58 
2.32 
2.63 
4.44 
4.81 
9.08 
3.59 
4.41 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

3.19 
3.70 
4.33 
N/A 
N/A 
4.22 

0.00 

2.76 
2.83 

3.74 

0.00 

0.00 
4.25 
6.07 
3.42 
4.00 
5.80 
4.57 
5.10 
0.00 
0.00 


Facility 
PE  RVUs 


2.57 
3.16 
7.54 
7.28 
8.89 
12.01 
13.91 
0.00 
1.45 
1.67 
3.62 
3.46 
3.66 
3.99 
3.57 
4.19 
4.21 
4.28 
4.40 
1.46 
1.35 
1.16 
1.37 
2.79 
3.06 
6.46 
2.68 
2.93 
7.88 
8.67 
15.27 
16.53 
19.74 

16.02 

16.50 

18.57 

1.66 
2.00 
2.35 
3.80 
3.31 
3.35 

0.00 

1.49 
2.42 

3.25 

0.00 

0.00 
1.36 
4.28 
2.46 
3.01 
3.98 
3.46 
3.71 
0.00 
0.00 


Mal- 
practice 
RVUs 


^  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicatrie  FARS/DFARS  ilipply. 
'Copynght  American  Dental  Association.  All  rights  reserved. 


0.14 
0.21 
0.79 
0.65 
0.84 
1.63 
1.47 
0.00 
0.09 
0.09 
0.25 
0.22 
0.24 
0.25 
0.06 
0.29 
0.28 
0.32 
0.35 
0.12 
0.10 
0.08 
0.11 
0.20 
0.23 
0.64 
0.13 
0.17 
0.70 
0.81 
1.66 
1.85 
2.11 

1.67 

1.71 

2.02 

0.15 
0.18 
0.23 
0.26 
0.24 
0.19 

0.00 

0.09 
0.09 

0.22 

0.00 

0.00 
0.24 
0.29 
0.10 
0.17 
0.25 
0.22 
0.23 
0.00 
0.00 


Non- 
acility 
total 


Facility 
total 


Global 


5.07. 

6.41 

18.35 

18.32 

24.19 

31.80 

36.35 

0.00 

3.96 

4.14 

8.06 

7.72 

8.34 

8.88 

4.69 

9.81 

9.99 

9.94 

11.45 

4.42 

4.10 

3.45 

4.25 

7.37 

8.23 

18.19 

5.46 

7.02 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

5.25 
6.15 
7.53 
N/A 
N/A 
7.14 

0.00 

4.02 
4.16 

6.65 

0.00 

0.00 
6.80 
9.66 
4.83 
6.48 
9.47 
7.88 
8.68 
0.00 
0.00 


4.47 

5.83 

17.06 

16.66 

21.83 

29.65 

33.96 

0.00 

2.84 

3.02 

7.11 

6.78 

7.27 

7.83 

4.69 

8.44 

8.56 

8.67 

9.85 

3.21 

2.87 

2.29 

2.99 

5.72 

6.48 

15.57 

4.55 

5.54 

18.35 

20jS3 

40.02 

43.88 

51.91 

40.73 

41.98 

48.31 

3.72 
4.45 
5.55 
7.77 
6.97 
6.27 

O.OG 

2.75 
3.75 

6.16 

0.00 

0.00 
3.91 
7.87 
3.87 
5.49 
765 
6.77 
7.29 
0.00 
0.00 


010 
010 
090 
090 
090 
090 
090 
YYY 
010 
010 
090 
090 
090 
090 
010 
090 
090 
090 
090 
010 
010 
010 
010 
090 
090 
090 
010 
090 
090 
090 
090 
090 
090 

0^ 

090 

090 

010 
010 
010 
090 
090 
090 

YYY 

010 
010 

010 

000 

000 
010 
090 
010 
OfO 
090 
010 
010 
000 
000 
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'CPT/ 
2HCPCS 

MOD 

1 

1  Status 

Description 

PhysKian 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
tota 

Facility 
total 

Gk)bal 

41872  

R 

Repair  gum  

Repair  tooth  socket 

2  59 

477 

363 

0.18 
0  23 

7.54 
8  14 

6.40 
6.68 
0.00 
2.62 

2.81 
3.37 

5.20 

9.09 

12.39 

4.26 

15.49 

090 
090 
YYY 
010 

010 
■      010 

010 

090 

090 
090 
090 

41874  

R 

309 

482 

336 

41899  

c 

Dental  surgery  procedure 
Drainage  mouth  roof  le- 
sion. 

Bkjpsy  roof  of  mouth  

Excisk>n  lesion  mouth 

000 

000 

000 

000 

0.00 
4.16 

3.81 
4.65 

6.14 

11.05 

N/A 
4  40 

42000  

A 

1  23 

283 

1  29 

0  10 

42100  

A 

1  31 

240 

1  40 

0  10 

42104    

A 

1  64 

2  89 

1  61 

0  IP 

42106  

A 

roof. 
Excision  lesion  mouth 

2  10 

388 

294 

0  16 

42107  

A 

roof. 
Excisk)n  lesion  mouth 

444 

629 

4  33 

0.32 
044 

42120  

A 

roof. 

Remove  palate/tesion 

Excision  of  uvula 

6  17 

N/A 

5  78 

42140  

A 

1  62 

266 

252 

0  12 

42145  

A 

Repair  palate,  pharynx/ 
uvula. 

8  05 

N/A 

6.88 

0.56 

N/A 

42160  



A 

Treatment  mouth  roof  le- 

sk)n. 
Repair  palate  

1.80 

3.84 

2.78 

0.13 

5.77 

4.71 

010 

42180  



A 

2.50 

3.55 

2.19 

0.19 

6.24 

4.88 

010 

42182  



A 

Repair  palate  

3.83 

4.43 

3.14 

0.27 

8.53 

7.24 

010 

42200  



A          1  Reconstruct  cleft  palate  .... 

12.00 

N/A 

9.28 

0.97 

N/A 

22.25 

090 

42205  



A 

Reconstruct  cleft  palate  .... 

13.29 

N/A 

9.62 

0.82 

N/A 

23.73 

090 

42210  



A 

Reconstruct  cleft  palate  .... 

14.50 

N/A 

10.83 

1.24 

N/A 

26.57 

090 

42215  

A 

Reconstmct  cleft  palate  .... 

8.82 

N/A 

7.78 

0.96 

N/A 

17.56 

090 

42220 : 

A 

Reconstruct  cleft  palate  .... 

7:02 

N/A 

5.83 

0.41 

N/A 

13.26 

090 

42225  

A 

Reconstruct  cleft  palate  .... 

9.54 

N/A 

7.90 

0.75 

N/A 

18.19 

090 

42226  



A 

Lengthening  of  palate 

10.01 

N/A 

8.16 

0.73 

N/A 

18.90 

090 

42227 

A 

Lengthening  of  palate 

9.52 

N/A 

7.56 

0.70 

N/A 

17.78 

090 

42235  



A 

Repair  palate  

7.87 

N/A 

5.48 

0.49 

N/A 

13.84 

090 

42260  

A 

Repair  nose  to  lip  fistula  .. 

9.80 

9.48 

7.61 

0.85 

20.13 

18.26 

090 

42280  

A 

Preparation,  palate  mold  .. 

1.54 

2.08 

0.90 

0.12 

3.74 

2.56 

010 

42281  

A 

Insertron,  palate  prosthesis 

1.93 

3.07 

1.95 

0.14 

5.14 

4.02 

010 

42299  

C 

Palate/uvula  surgery 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

42300  

A 

Drainage  of  salivary  gland 

1.93 

3.09 

1.88 

0.15 

5.17 

3.96 

010 

42305  



A 

Drainage  of  salivary  gland 

6.07 

N/A 

5.12 

0.46 

N/A 

11.65 

090 

42310  



A 

Drainage  of  salivary  gland 

1.56 

2.43 

1.59 

0.11 

4.10 

3.26 

010 

42320  



A 

Drainage  of  salivary  gland 

2.35 

3.70 

2.17 

.0.17 

6.22 

4.69 

010 

42325  



A 

Create  salivary  cyst  drain 

2.75 

3.66 

2.19 

0.17 

6.58 

5.11 

090 

42326  



A 

Create  salivary  cyst  drain 

3.78 

4.70 

3.02 

0.34 

8.82 

7.14 

090 

42330  



A 

Removal  of  salivary  stone 

2.21 

3.44 

1.91 

0.16 

5.81 

4.28 

010 

42335  

A 

Removal  of  salivary  stone 

3.31 

4.06 

3.53 

0.23 

7.60 

7.07 

090 

42340  

A 

Removal  of  salivary  stone 

4.60 

5.35 

4.47 

0.34 

10.29 

9.41 

090 

42400  

A 

Bkjpsy  of  salivary  gland  .. 

0.78 

1.82 

0.73 

0.06 

2.66 

1.57 

000 

42405  

A 

Biopsy  of  salivary -gland  .. 

3.29 

4.33 

2.54 

0.24 

7.86 

6.07 

010 

42408  

A 

Excision  of  salivary  cyst  ... 

4.54 

5.25 

4.23 

0.34 

10.13 

9.11 

090 

42409  

A 

Drainage  of  salivary  cyst  .. 

2.81 

3.70 

3.25 

0.20 

6.71 

6.26 

090 

42410  ...... 



A 

Excise  parotid  gland/lesion 

9.34 

N/A 

6.85 

0.77 

N/A 

16.96 

090 

42415  



A 

Excise  parotid  gland/lesion 

16.89 

N/A 

11.60 

1.26 

N/A 

29.75 

090 

42420  



A 

Excise  parotid  gland/lesion 

19.59 

N/A 

13.15 

1.45 

N/A 

34.19 

090 

42425  



A 

Excise  parotid  gland/lesion 

13.02 

N/A 

9.37 

0.98 

N/A 

23.37 

090 

42426  



A 

Excise  parotid  gland/lesion 

21.26 

N/A 

13.82 

1.57 

N/A 

36.65 

090 

42440  



A 

Excise  submaxillary  gland 

6.97 

N/A 

5.25 

0.51 

N/A 

12.73 

090 

42450  



A 

Excise  sublingual  gland  .... 

4.62 

5.90 

4.42 

0.34 

10.86 

9.38 

090 

42500  

A 

Repair  salivary  duct 

430 

5  69 

4  37 

030 

10.29 
1380 

8.97 
12.20 
12.17 

090 
090 
090 

42505  

A 

Repair  salivary  duct 

618 

7  18 

558 

044 

42507  

A 

Parotid  duct  diversion 

6.11 

N/A 

5.40 

0.66 

N/A 

42508  

A 

Parotid  duct  diversion 

9.10 

N/A 

7.30 

0.64 

N/A 

17.04 

090 

42509  

A 

Parotid  duct  diversion 

11.54 

N/A 

8.48 

1.24 

N/A 

21.26 

090 

42510  

A 

Parotid  duct  diversion 

8.15 

N/A 

6.30 

0.57 

N/A 

15.02 

090 

42550  

A 

Injection  for  salivary  x-ray 

1.25 

10.77 

0.42 

0.06 

12.08 

1.73 

000 

42600  

A 

Closure  of  salivary  fistula 

4.82 

6.09 

4.70 

0.34 

11.25 

9.86 

090 

42650  

A 

Dilation  of  salivary  duct  .... 

0.77 

1.23 

0.73 

0.06 

2.06 

1.56 

000 

42660  

A 

Dilation  of  salivary  duct  .... 

1.13 

1.56 

0.85 

0.07 

2.76 

2.05 

000 

42665  

A 

Ligation  of  salivary  duct  ... 

2.53 

3.73 

3.12 

0.17 

6.43 

5.82 

090 

42699  

C 

Salivary  surgery  procedure 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

42700  ....... 

A 

Drainage  of  tonsil  abscess  i 

1.62 

2.90 

1.79 

i  FARS/DFARS 

0.12 

Apply. 

4.64 

3.53 

010 

'  OPT  codes  a 

d  descnptions  only  are  copynght  American  Medical  Associatio 

n  All  Rights  Reserved.  Applicabh 

^Copynght  An 

^4 

incanDer 

Hal  Associati 

on  All  rights  reserved 

• 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


^CPT/ 
2HCPCS 


MOD 


Status 


Description 


Physician 
work 
RVUs 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non- 
acility 
total 


Facility 
total 


Global 


42720 

42725 

42800 
42802 
42804 

42806 

42808 
42809 

42810 
42815 
42820 

42821 

42825 
42826 
42830 
42831 
42835 
42836 
42842 
42844 
42845 
42860 
42870 
42890 
42892 

42894 

42900 
42950 
42953 
42955 
42960 
42961 
42962 
42970 

42971 

42972 

42999 
43020 
43030 
43045 
43100 

43101 

43107 
43108 
43112 
43113 
43116 

43117 

43118 


Drainage  of  throat  ab- 
scess. 

Drainage  of  throat  ab- 
scess. 

Biopsy  of  throat  

Biopsy  of  throat  

Biopsy  of  upper  nose/ 
throat. 

Biopsy  of  upper  nose/ 
throat 

Excise  pharynx  lesion  

Remove  pharynx  foreign 
body. 

Excision  of  neck  cyst 

Excision  of  neck  cyst 

Remove  tonsils  and  ade- 
noids. 

Remove  tonsils  and  ade- 
noids. 

Removal  of  tonsils 

Removal  of  tonsils 

Removal  of  adenoids  

Removal  of  adenoids  

Removal  of  adenoids 

Removal  of  adenoids  

Extensive  surgery  of  throat 

Extensive  surgery  of  throat 

Extensive  surgery  of  throat 

Excision  of  tonsil  tags  

Excision  of  lingual  tonsil  ... 

Partial  removal  of  pharynx 

Revision  of  pharyngeal 
walls. 

Revision  of  pharyngeal 
walls. 

Repair  throat  wound  

Reconstruction  of  throat  ... 

Repair  throat,  esophagus 

Surgical  opening  of  throat 

Control  throat  bleeding 

Contra  throat  bleeding  

Control  throat  bleeding 

Control  nose/throat  bleed- 
ing. 

Control  nose/throat  bleed- 
ing. 

Control  nose/throat  bleed- 
ing. 

Throat  surgery  procedure 

Incision  of  esophagus  

Throat  muscle  surgery 

Incision  of  esophagus  

Excision  of  esophagus  le- 
sion. 

Excision  of  esophagus  le- 
sion. 

Removal  of  esophagus 

Removal  of  esophagus  .... 

Removal  of  esophagus  .... 

Removal  of  esophagus  .... 

Partial  removal  of  esoph- 
agus. 

Partial  removal  of  esoph- 
agus. 

Partial  removal  of  esoph- 
agus. 


5.42 

10.72 

1.39 
1.54 
1.24 

1.58 

2.30 
1.81 

3.25 
7.07 
3.91 

4.29 

3.42 

3.38 

2.57 

2.71 

2.30 

3.18 

8.76 

14.31 

24.29 

2.22 

5.40 

12.94 

15.83 

22.88 

5.25 
8.10 
8.96 
7.39 
2.33 
5.59 
7.14 
5.43 

6.21 

7.20 

0.00 
8.09 
7.69 
20.12 
9.19 

16.24 

40.00 
34.19 
43^ 
35.27 
31.22 

40.00 

33.20 


5.24 

I^A 

2.35 
3.17 
3.16 

3.17 

3.31 
2.46 

5.05 
N/A 
N/A 

U/fii 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
-  N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

0.00 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A. 

N/A 

N/A 


3.93 

8.26 

1.45 
1.62 
1.54 

1.66 

J. 99 
1.40 

3.53 
5.63 
3.63 

3.81 

3.43 

3.33 

2.68 

2.94 

2.72 

3.26 

7.01 

10.36 

16.60 

2.68 

5.02 

9.67 

11.27 

15.55 

3.79 
6.82 
7.77 
5.73 
2.08 
5.02 
5.91 
3.72 

5.17 

5.64 

0.00 
5.75 
6.00 
10.51 
6.31 

7.83 

17.03 
14.36 
18.14 
15.19 
17.10 

16.27 

13.89 


0.39 

0.80 

0.10 
0.11 
0.09 

0.12 

0.17 
0.13 

a25 
0.53 
0.28 

0.30 

0.24 
0.23 
0.18 
0.19 
0.17 
0.22 
0.61 
1.04 
1.76 
0.16 
0.38 
0.91 
1.14 

1.64 

0.39 
0.58 
0.73 
0.63 
0.17 
0.40 
0.51 
0.37 

0.45 

0.54 

0.00 
0.70 
0.60 
2.15 
0.79 

1.81 

3.29 
3.78 
3.67 
4.33 
2.62 

3.51 

3.56 


11.05 

N/A 

3.84 
4.82 
4.49 

4.87 

5.78 
4.40 

8.55 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

0.00 
I^A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 


9.74 

19.78 

2.94 
3.27 
2.87 

3.36 

4.46 
3.34 

7.03 

13.23 

7.82 

8.40 

7.09 

6.94 

5.43 

5.84 

5.19 

6.66 

16.38 

25.71 

42.65 

5.06 

10.80 

23.52 

28.24 

40.07 

9.43 
15.50 
17.46 
13.75 

4.58 
11.01 
13.56 

9.52 

11.83 

13.38 

0.00 
14.54 
14.29 
32.78 
16.29 

25.88 

60.32 
52.33 
65.31 
54.79 
50.94 

59.78 

50.65 


010 

090 

010 
010 
010 

010 

010 
010 

090 
090 
090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

010 
090 
090 
090 
010 
090 
090 
090 

090 

090 

YYY 
090 
090 
090 
090 

090 

090 
090 
090 
090 
090 

090 

090 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association  All  rights  resereed 
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'CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

43121  

A 

A 

A 

A 
A 

A 

A 
A 

A 

A 

A 

A 
A 

A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A     ' 
A 

A 

A 
A 

A 

A 

A 

Partial  removal  of  esoph- 
agus. 

Partial  removal  of  esoph- 
agus. 

Partial  removal  of  esoph- 
agus. 

Removal  of  esophagus  .... 

Removal  of  esophagus 
pouch. 

Removal  of  esophagus 
pouch. 

Esophagus  endoscopy  

Esoph  scope  w/sub- 
mucous  inj. 

Esophagus  endoscopy,  bi- 
opsy. 

Esoph  scope  w/sclerosis 
inj. 

Esophagus  endoscopy/li- 
gation. 

Esophagus  endoscopy  

Esophagus  endoscopy/le- 
sion. 

Esophagus  endoscopy  

Esophagus  endoscopy  

Esoph  endoscopy,  dilation 

Esoph  endoscopy,  dilation 

Esoph  endoscopy,  repair 

Esoph  endoscopy,  abla- 
tion. 

Esoph  endoscopy  w/us 
exam. 

Esoph  endoscopy  w/us  fn 
bx. 

Upper  GI  endoscopy, 
exam. 

Uppr  gi  endoscopy,  diag- 
nosis 

Uppr  gi  scope  w/submuc 

,  inj. 

Upper  GI  endoscopy,  bi- 
opsy. 

Esoph  endoscope  w/drain 
cyst. 

Upper  GI  endoscopy  with 
tube. 

Uppr  gi  endoscopy  w/us  fn 
bx. 

Upper  gi  endoscopy  &  in- 
ject. 

Upper  GI  endoscopy/liga- 
tion. 

Uppr  gi  scope  dilate  strictr 

Place  gastrostomy  tube  .... 

Operative  upper  GI  endos- 
copy. 

Uppr  gi  endoscopy/guide 
wire. 

Esoph  endoscopy,  dilation 

Upper  GI  endoscopy/ 
tumor. 

Operative  upper  GI  endos- 
copy. 

Operative  upper  GI  endos- 
copy. 

Uppr  gi  endoscopy  w  stent 

29.19 

40.00 

33.20 

27.32 
11.75 

16.10 

1.59 
2.09 

1.89 

3.77 

3.79 

2.60 
2.40 

2.90 
2.80 
2.10 
2.34 
3.60 
3.77 

3.19 

4.48 

2.01 

2.39 

2.92 

2.87 

6.86 

2.59 

7.31 

4.57 

5.05 

3.18 
4.33 
3.39 

3.15 

2.90 
3.20 

3.70 

4.82 

4.35 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

4.49 
4.92 

5.61 

N/A 

N/A 

N/A 
N/A 

6.99 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

5.37 

5.18 

6.11 

5.73 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

12.58 

16.47 

14.10 

13.15 
7.69 

8.04 

1.11 
1.29 

0.98 

1.57 

1.58 

1.24 
1.21 

1.24 
1.39 
1.00 
1.07 
1.50 
1.60 

1.35 

1.87 

0.91 

1.06 

1.26 

1.23 

2.68 

1.14 

2.81 

1.85 

2.02 

1.34 
1.75 
1.42 

1.35 

1.25 
1.35 

1.53 

1.94 

1.77 

3.44 

3.27 

3.96 

2.95 
1.06 

1.85 

0.11 
0.12 

0.12 

0.18 

0.17 

0.17 
0.15 

0.17 
0.16 
0.12 
0.12 
0.18 
0.25 

0.20 

0.26 

0.13 

0.13. 

0.14 

0.14 

0.36 

0.14 

0.29 

0.21 

0.21 

0.18 
0.24 
0.17 

0.15 

0.15 
0.17 

0.19 

0.20 

0.23 

N/A 

tM/A 

N/A 

N/A 
N/A 

N/A 

6.19 
7.13 

7JB2. 

N/A 

N/A 

N/A 
N/A 

10.06 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

7.51 

7.70 

9.17 

8.74 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

45.21 

59.74 

51.26 

43.42 
20.50 

25.99 

2.81 
3.50 

2.99 

5.52 

5.54 

4.01 
3.76 

4.31 
4.35 
3.22 
3.53 
5.28 
5.62 

4.74 

6.61 

3.05 

3.58 

4.32 

4.24 

9.90 

3.87 

10.41 

6.63 

7.28 

4.70 
6.32 
4.98 

4.65 

4.30 
4.72 

5.42 

6.96 

6.35 

090 
090 
090 

43122  

43123  

43124  

43130  .....>.. 

090 

090 

000 
000 

000 

000 

000 

000 
000 

000 
000 
000 
000 
000 
000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 
000 
000 

000 

000 
000 

000 

000 

000 

43135  

43200  

43201    

43202  

43204  

43205  

43215  

43216  

43217  

43219  

43220  

43226  

43227 : 

43228  

43231  

43232  

43234  

43235  

43236  

43239  

43240  

43241  

43242  

43243  

43244  

43245  

43246  

43247  

43248  

43249  

43250  

43251  

43255  

43256  



'  OPT  c(x1«s  c 
'CopynghIA/ 

Id  descnptioos  only  are  copynght  American  Medical  Associatio 
9ncan  Denial  Association.  All  rights  reserved. 

s 

n.  All  Rights  Reserved.  ApplicabU 

J  FARS/DFARS  Apply. 
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iQPT/ 
2HCPCS 

43258  

43259  

43260  

43261  

43262  

43263  

43264  

43265  

43267  

43268  

43269  

43271  

43272  

43280  

43289  

43300  

43305  

43310  

43312  

43313  

43314  

43320  

43324  

43325  

43326  ...... 

43330  

43331  

43340  

43341  

43350  

43351  


MOD 


Status 


Description 


Physician 
work 
RVUs 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non- 
acility 
total 


Facility 
total 


Global 


Operative  upper  GI  endos- 
copy. 

Endoscopic  ultrasound 
exam. 

Endo 
cholangiopancreatograp- 
h. 

Endo 
cholangiopancreatograp- 
h. 

Endo 
cholangiopancreatograp- 
h. 

Endo 
cholangiopancreatograp- 
h. 

Endo 
cholangiopancreatograp- 
h. 

Endo 
cholangiqjancreatograp- 
h. 

Endo 
cholangiopancreatograp- 
h. 

Endo 
cholangiopancreatograp- 
h. 

Endo 
cholangiopancreatograp- 
h. 

Endo 
cholangiopancreatograp- 
h. 

Endo 
cholangiopancreatograp- 
h. 

Laparoscopy,  fundoplasty 

Laparoscope  proc,  esoph 

Repair  of  esophagus  

Repair  esophagus  and  fis- 
tula. 

Repair  of  esophagus  

Repair  esophagus  and  fis- 
tula. 

Esophagoplasty  congenital 

Tracheo-esophagoplasty 
cong. 

Fuse  esophagus  &  stom- 
ach. 

Revise  esophagus  & 
stomach. 

Revise  esophagus  & 
stomach. 

Revise  esophagus  & 
stomach. 

Repair  of  esophagus  

Repair  of  esophagus  

Fuse  esophagus  &  intes- 
tine. 

Fuse  esophagus  &  intes- 
tine. 

Surgical  opening,  esoph- 
agus. 

Surgical  opening,  esoph- 
agus. 


4.55 
4.89 
5.96 

6.27 

7.39 

7.29 

8.90 

10.02 

7.39 

7.39 

8.21 

7.39 

7.39 

17.25 
0.00 
9.14 

17.39 

25.39 
28.42 

45.28 
50.27 

19.93 

20.57 

20.06 

19.74 

19.77 
20.13 
19.61 

20.85 

15.78 

18.35 


N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
0.00 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

•  N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 


1.84 
1.95 
2.35 

2.46 

2.86 

2.84 

3.40 

3.80 

2.86 

2.96 

3.16 

2.86 

2.87 

7.53 

0.00 

6.59 

10.98 

11.21 
12.16 

20.57 
22.50 

9.30 

8.98 

8.96 

9.27 

8.73 
9.75 
9.08 

10.02 

8.57 

9.69 


0.22 
0.22 
0.27 

0.29 

,0.34 

0.28 

0.41 

0.42 

0.34 

0.34 

0.28 

0.34 

0.34 

1.76 
0.00 
0.85 
1.36 

3.18 
3.38 

5.43 
5.53 

1.59 

1.72 

1.65 

1.84 

1.52 
1.93 
1.53 

2.14 

1.15 

1.51 


N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

UIK 

N/A 

N/A 

N/A 

N/A 

N/A 


6.61 
7.06 
8.58 

9.02 

10.59 

10.41 

12.71 

14.24 

10.59 

10.69 

11.65 

10.59 

10.60 


000 
000 
000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 


N/A 

26.54 

090 

0.00 

0.00 

YYY 

N/A 

16.58 

090 

N/A 

29.73 

090 

N/A 

39.78 

090 

N/A 

43.96 

090 

N/A 

71.28 

090 

N/A 

78.30 

090 

N/A 

30.82 

090 

N/A 

31.27 

090 

N/A 

30.67 

090 

N/A 

30.85 

090 

N/A 

30.02 

090 

N/A 

31.81 

090 

N/A 

30.22 

090 

N/A 

33.01 

090 

N/A 

25.50 

090 

N/A 

29.55 

090 

'  OPT  codes  and  descriptions  only  are  copynght  American  Medical  Association. 
'Copyright  American  Dental  Association.  All  rights  resen/ed. 
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'CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

43352  

A 

A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

C 

C 

A 

A 
A 
A 

A 
A 
A 
A 
A 

A 
A 
A 
A 

A 

A 

A 

A 

A 

A     • 

A 
A 
A 
A 
A 
C 
A 
A 
A 

A 
A 

A 

Surgical  opening,  esoph- 
agus. 

Gastrointestinal  repair  

Gastrointestinal  repair  

Ligate  esophagus  veins  ... 

Esophagus  surgery  for 
veins. 

Ligate/staple  esophagus  .. 

Repair  esophagus  wound 

Repair  esophagus  wound 

Repair  esophagus  opening 

Repair  esophagus  opening 

Dilate  esophagus 

Dilate  esophagus 

Dilate  esophagus 

Dilate  esophagus 

Pressure  treatment  esoph- 
agus. 

Free  jejunum  flap, 
microvasc. 

Esophagus  surgery  proce- 
dure. 

Surgical  opening  of  stom- 
ach. 

Surgical  repair  of  stomach 

Surgical  repair  of  stomach 

Surgical  opening  of  stom- 
ach. 

Incision  of  pyloric  muscle 

Biopsy  of  stomach 

15.26 

35.70 
40.50 
21.20 
22.09 

20.01 

13.47 

25.00 

14.35 

21.03 

1.38 

1.51 

2.57 

3.06 

3.80 

0.00 

0.00 

11.05 

20.04 
23.13 
13.08 

9.99 
1.91 
11.98 
14.60 
17.84 
30.04 
30.73 
32.53 
22.59 

22.59 

23.10 

25.12 

2.06 

29.00 

29.65 

17.02 

17.27 

10.15 

12.15 

7.73 

0.00 

4.49 

1.10 

2.01 

13.69 
14.65 

15.37 

n.  All  Rights  Res 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

2.54 

6.12 

14.11 

6.73 

N/A 

0.00 

0.00 

N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
t^A 
N/A 
N/A 
0.00 
N/A 
1.68 
N/A 

N/A 
N/A 

N/A 

eived  Appficabk 

8.45 

15.16 

16.97 

9.64 

9.72 

9.56 
7.66 
11.70 
7.63 
9.94 
0.72 
0.79 
1.17 
1.36 
1.51 

0.00 

0.00 

5.23 

8.63 
9.79 
6.84 

5.44 

1.04 

5.54 

6.47 

7.88 

12.22 

12.43 

13.03 

9.49 

9.50 

9.67 

10.43 

0.72 

12.20 

12.03 

7.56 
7.66 
4.82 
5.53 
4.43 
0.00 
2.75 
0.46 
0.80 

6.20 
6.50 

6.74 

1.28 

3.00 
3.52 
0.99 
1.73 

1.63 
1.15 
1.92 
0.86 
2.03 
0.07 
0.08 
0.14 
0.17 
0.21 

0.00 

0.00 

0.84 

1.55 
1.83 
0.90 

0.84 
0.11 
0.93 
1.14 
1.38 
2.29 
2.36 
2.48 
1.99 

2.00 

2.05 

2.18 

0.21 

2.24 

2.31 

1.51 
'      1.53 
1.03 
1.25 
0.78 
0.00 
0.33 
0.07 
0.10 

1.07 
1.10 

1.18 

N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
3.99 
7.71 
16.82 
9.96 
N/A 

0.00 

0.00 

N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

0.00 
N/A 

2.85 
N/A 

N/A 
N/A 

N/A 

* 

24.99 

53.86 
60.99 
31.83 
33.54 

31.20 

22.28 

38.62 

22.84 

33.00 

2.17 

2.38 

3.88 

4.59 

5.52 

0.00 

0.00 

17.12 

30.22 
34.75 
20.82 

16.27 
3.06 
18.45 
22.21 
27.10 
44.55 
45.52 
48.04 
34.07 

34.09 

34.82 

37.73 

2.99 

43.44 

43.99 

26.09 

26.46 

16.00 

18.93 

12.94 

0.00 

7.57 

1.63 

2.91 

20.96 
22.25 

23.29 

090 

090 
090 
090 
090 

090 
090 
090 
090 
090 
000 
000 
000 
000 
000 

090 

YYY 

090 

090 
090 
090 

090 
000 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

777 

090 

090 

090 
090 
090 
090 
090 
YYY 
010 
000 
000 

090 
090 

090 

43360  

43361  

43400  

43401  

43405  

43410  

43415 

43420  

43425  

•<• 

43450  

43453  

43456  

43458  

43460  

43496  

43499  

43500  

43501  

43502  

V 

43510  

^ 

43520  

43600  

43605  

Bioosv  of  stomach 

43610  

43611  

n. 

Excision  of  stomach  lesion 
Excision  of  stomach  lesion 

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach  

Removal  of  stomach,  par- 
tial. 
Removal  of  stomach,  par- 
tial. 
Removal  of  stomach,  par- 
tial. 
Removal  of  stomach,  par- 
tial. 
Removal  of  stomach,  par- 
tial. 
Removal  of  stomach,  par- 
tial. 
Removal  of  stomach,  par- 
tial. 
Vagotomy  &  pylorus  repair 
Vagotomy  &  pylorus  repair 
Laparoscopy,  vagus  nerve 
Laparoscopy,  vagus  nerve 
Laparoscopy,  gastrostomy 
Laparoscope  proc,  stom  ... 
Place  gastrostomy  tube  .... 
Change  gastrostomy  tube 
Reposition  gastrostomy 

tube. 
Reconstruction  of  pylorus 
Fusion  of  stomach  and 

bowel. 
Fusion  of  stomach  and 
bowel. 

copynght  American  Medical  Associatio 
on.  All  rights  resen/ed. 

43620  

43621  

43622  

43631  

43632  

43633  

43634  

43635  

^ 

43638  

43639  

43640  

43641  

43651  

43652  

43653 

43659  

43750  

43760  

43761  

43800  

43810  

43820  

■  •■ 

'OPT  codes. 
^CopynghtAr 

Id  descriplions  only  are 
Brican  Dental  Assooat 

J  FARSiDFARS  Apply. 
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1CPT/ 
2HCPCS 


MOD 


Status 


Description 


Physician 
work 
RVUs 


tton- 

facility  PE 

RVUs 


Facility 
PE  RVUs 


Mal- 

practrce 

RVUs 


Non- 
acility 
total 


Facility 
total 


Global 


43825 

43830 
43831 
43832 
43840 
43842 
43843 
43846 
43847 
43848 
43850 

43855 

43860 

43865 

43870 
43880 

43999 

44005 
44010 
44015 
44020 
44021 
44025 
44050 
44055 

44100 
44110 
44111 
44120 
44121 
44125 
44126 

44127 

44128 

44130 

.44132 

44133 
44135 

44136 
44139 
44140 
44141 
44143 
44144 
44145 
44146 
44147 
44150 
44151 

44152 

44153 


Fusion  of  stomach  and 
bowel. 

Place  gastrostomy  tube  .... 

Place  gastrostomy  tube  .... 

Place  gastrostomy  tut)e  .... 

Repair  of  stomach  lesion  .. 

Gastroplasty  for  obesity  ... 

Gastroplasty  for  obesity  ... 

Gastric  bypass  for  otjesity 

Gastric  bypass  for  otjesity 

Revision  gastroplasty  

Revise  stomach-bowel  fu- 
sion. 

Revise  stomach-bowel  fu- 
sion. 

Revise  stomach-bowel  fu- 
sion. 

Revise  stomach-bowel  fu- 
sion. 

Repair  stomach  opening  .. 

Repair  stomach-bowel  fis- 
tula. 

Stomach  surgery  proce- 
dure. 

Freeing  of  tx)wel  adhesion 

Incision  of  small  bowel  

Insert  needle  cath  bowel  .. 

Explore  small  intestine  

Decompress  small  bowel 

Incision  of  large  bowel  

Reduce  bowel  obstruction 

Correct  malrotation  of 
bowel. 

Biopsy  of  t>owel  

Excise  intestine  lesion(s)  .. 

Excision  of  bowel  lesion(s) 

Removal  of  small  intestine 

Removal  of  small  intestine 

Removal  of  small  intestine 

Enterectomy  w/o  taper, 
cong. 

Enterectomy  w/tape; ,  cong 

Enterectomy  cong,  add-on 

Bowel  to  bowel  fusion  

Enterectomy,  cadaver 
donor. 

Enterectomy,  live  donor  ... 

Intestine  transpint,  ca- 
daver. 

Intestine  transplant,  live  ... 

Mobilization  of  colon 

Partial  removal  of  colon  ... 

Partial  removal  of  colon  ... 

Partial  removal  of  colon  ... 

Partial  removal  of  colon  ... 

Partial  removal  of  colon  ... 

Partial  removal  of  colon  ... 

Partial  removal  of  colon  ... 

Removal  of  colon  

Removal  of  colon/ileos- 
tomy. 

Removal  of  colon/ileos- 
tomy. 

Removal  of  colon/ileds- 
tomy. 


19.22 

9.53 
7.84 
15.60 
15.56 
18.47 
18.65 
24.05 
26.92 
29.39 
24.72 

26.16 

25.00 

26.52 

9.69 
24.65 

0.00 

16.23 
12.52 
2.62 
13.99 
14.08 
14.28 
14.03 
22.00 

2.01 
11.81 
14.29 
17.00 

4.45 
17.54 
35.50 

41.00 
4.45 

14.49 
0.00 

0.00 
0.00 

0.00 
2.23 
21.00 
19.51 
22.99 
21.53 
26.42 
27.54 
20.71 
23.95 
26.88 

27.83 

30.59 


fO/A 

N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

0.00 

N/A 
N/A 
N/A 
F^A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
0.00 

0.00 
0.00 

0.00 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 


8.33 

5.10 

4.65 

7.19 

7.05 

8.44 

8.38 

10.70 

11.69 

12.62 

10.17 

10.74 

10.33 

10.86 

4.80 
10.31 

0.00 

6.91 
5.65 
0.90 
6.11 
6.18 
6.20 
6.13 
8.96 

1.11 
5.40 
6.35 
7.23 
1.55 
7.41 
14.38 

18.39 
1.58 
6.35 
0.00 

0.00 
0.00 

0.00 

0.78 

8.83 

10.29 

10.91 

9.76 

11.05 

13.15 

8.85 

12.30 

13.73 

11.88 

14.77 


1.50 

0.69 
0.81 
1.13 
1.20 
1.51 
1.53 
1.96 
2.14 
2.39 
1.97 

2.01 

2.03 

2.15 

0.71 
1.94 

0.00 

1.39 
1.05 
0.25 
1.20 
1.18 
1.21 
1.15 
1.32 

0.12 
1.00 
1.22 
1.46 
0.46 
1.49 
0.36 

0.41 
0.45 
1.23 
0.00 

0.00 
0.00 

0.00 
0.21 
2.14 
1.95 
2.02 
1.89 
2.22 
2.20 
1.74 
2.05 
1.97 

2.36 

2.33 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
t^A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

t^A 
r4/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
0.00 

0.00 
0.00 

0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 


29.05 

15.32 
13.30 
23.92 
23.81 
28.42 
28.56 
36.71 
40.75 
44.40 
36.86 

38.91 

37.36 

39.53 

15.20 
36.90 

0.00 

24.53 
19.22 
3.77 
21.30 
21.44 
21.69 
21.31 
32.28 

3.24 
18.21 
21.86 
25.69 

6.46 
26.44 
50.24 

59.80 
6.48 

22.07 
0.00 

0.00 
0.00 

0.00 
3.22 
31.97 
31.75 
35.92 
33.18 
39.69 
42.89 
31.30 
38.30 
42.58 

42.07 

47.69 


090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 
090 

YYY 

090 
090 
ZZZ 
090 
090 
090 
090 
090 

000 
090 
090 
090 
ZZZ 
090 
090 

090 
ZZZ 
090 
XXX 

XXX 
XXX 

XXX 
ZZZ 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association  All  rights  reserved 
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^CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Glottal 

44155  

A 

Removal  of  colon/ileos- 

27  86 

N/A 

13  64 

2.26 

N/A 

43.76 

090 

tomy. 

44156  

A 

Removal  of  colon/ileos- 

30  79 

N/A 

15  33 

2.19 

N/A 

48.31 

090 

tomy. 

44160  

A 

Removal  of  colon 

1862 

N/A 

7  91 

1.86 
1.46 
0.97 
2.16 
0.46 
2.55 
2.23 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

28.39 
22.22 
15.49 
33.32 
6.44 
37.78 
33.48 

090 
090 
090 
090 
/// 
090 
090 

44200  

A 

Laparoscopy,  enterolysis  .. 
Laparoscopy,  jejunostomy 
Lap  resect  s/intestine  singi 
Lap  resect  s/intestine,  addl 
Laparo  partial  colectomy  .. 
Lap  colectomy  part  w/ 
ileum. 

14  44 

N/A 

^  32 

44201  

A 

9  78 

N/A 

4  74 

44202  

A 

22  04 

N/A 

9.12 

1.53 

10.15 

9  02 

44203  

A 

4  45 

N/A 

44204  

A 

25  08 

N/A 

44205  

A 

22  23 

N/A 

44206  

A 

Lap  part  colectomy  w/ 
stoma. 

27  00 

N/A 

11  54 

2.02 

N/A 

40.56 

090 

44207  

A 

L  colectomy/ 
coloproctostomy. 

30  00 

N/A 

11.78 

2.22 

N/A 

44.00 

090 

44208  

A 

L  colectomy/ 
coloproctostomy. 

32  00 

N/A 

13.48 

2.20 

N/A 

47.68 

090 

44210  

A 

Laparo  total 
proctocolectomy. 

28  00 

N/A 

12.21 

2.05 

N/A 

42.26 

090 

44211  



A 

Laparo  total 
proctocolectomy. 

35.00 

N/A 

14.98 

2.33 

N/A 

52.31 

090 

44212   ...... 

A 

Laparo  total 
proctocolec^my 

32.50 

N/A 

14.09 

2.26 

N/A 

48.85 

090 

44238  



C 

Laparoscope  proc,  intes- 
tine. 
Laparoscope  proc,  rectum 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

44239  



c 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

44300  

A 

Open  bowel  to  skin  

12  11 

N/A 

5  59 

088 

N/A 

18.58 
23.92 

090 
090 

44310  



A 

Ileostomy/jejunostomy  

.    15.95 

N/A 

6.84 

1.13 

N/A 

44312  

A 

Revision  of  ileostomy  

8.02 

N/A 

4.08 

0.54 

N/A 

12.64 

090 

44314  

A 

Revision  of  ileostomy  

15.05 

N/A 

6.71 

0.99 

N/A 

22.75 

090 

■4316 



A 

Devise  bowel  pouch  

21.09 

N/A 

8.73 

1.41 

N/A 

31.23 

090 

-44320 



A 

Colostomy 

17.64 

N/A 

7.83 

1.28 

N/A 

26.75 

090 

44322  

A 

Colostomy  with  biopsies  ... 

11.98 

N/A 

8.80 

1.18 

N/A 

21.96 

090 

44340  



A 

Revision  of  colostomy  

7.72 

N/A 

4.36 

0.56 

N/A 

12.64 

090 

44345  



A 

Revision  of  colostomy  

15.43 

N/A 

7.03 

1.11 

N/A 

23.57 

090 

44346  



A 

Revision  of  colostomy  

16.99 

N/A 

7.54 

1.20 

N/A 

25.73 

090 

44360  



A 

Small  bowel  endoscopy  ... 

2.59 

N/A 

1.14 

0.14 

N/A 

3.87 

000 

44361  



A 

Small  txjwel  endoscopy/bi- 
opsy. 

2.87 

N/A 

1.24 

0.15 

N/A 

4.26 

000 

44363  



A 

Small  bowel  endoscopy  ... 

3.50 

N/A 

1.43 

0.19 

N/A 

5.12 

000 

44364  



A 

Small  bowel  endoscopy  ... 

3.74 

N/A 

1.55 

0.21 

N/A 

5.50 

000 

44365  



A 

Small  bowel  endoscopy  ... 

3.31 

N/A 

1.41 

0.18 

N/A 

4.90 

000 

44366  



A 

Small  bowel  endoscopy  ... 

4.41 

N/A 

1.79 

0.22 

N/A 

6.42 

000 

44369  

A 

Small  bowel  endoscopy  ... 

4.52 

N/A 

1.79 

0.23 

N/A 

6.54 

000 

44370  

A      , 

Small  bowel  endoscopy/ 

stent. 
Small  bowel  endoscopy  ...  . 

4.80 

N/A 

2.03 

0.21 

N/A 

7.04 

000 

44372   ...:.. 

A 

4.41 

N/A 

1.78 

0.27 

N/A 

6.46 

000 

44373  

A 

Small  bowel  endoscopy  ... 

3.50 

N/A 

1.47 

0.19 

N/A 

5.16 

000 

44376 ,. 

A 

Small  bowel  endoscopy  ... 

5.26 

N/A 

2.08 

0.29 

N/A 

7.63 

000 

44377  ...... 

A 

Small  bowel  endoscopy/bi- 
opsy. 

5.53 

N/A 

2.20 

0.28 

N/A 

8.01 

000 

44378  



A 

Small  bowel  endoscopy  ... 

7.13 

N/A 

2.77 

0.37 

N/A 

10.27 

000 

44379  



A 

S  bowel  endoscope  w/ 

stent. 
Small  bowel  endoscopy  ... 

7.47 

N/A 

2.99 

0.38 

N/A 

10.84 

000 

44380  



A 

1.05 

-N/A 

0.58 

0.08 

N/A 

1.71 

000 

44382  

A 

Small  bowel  endoscopy  ... 

1.27 

N/A 

0.66 

0.09 

N/A 

2.02 

000 

44383  

A 

Ileoscopy  w/stent 

294 

N/A 

1  31 

0  n 

N/A 
7.14 

4.38 
2.92 

000 
000 

44385  



A 

Endoscopy  of  bowel 

T.82 

5.20 

0.98 

0.12 

pouch. 

44386  



A 

Endoscopy,  bowel  pouch/ 
biop. 

2.12 

6.70 

1.13 

0.15 

8.97 

3.40 

000 

44388  



A 

Colon  endoscopy 

2.82 

5.29 

1.19 

0.18 

8.29 

4.19 

000 

44389  



A 

Colonoscopy  with  biopsy  .. 

3.13 

6.68 

1.31 

0.18 

9.99 

4.62 

000 

44390  

A 

Colonoscopy  for  foreign 
body. 

3.83 

n.  All  Rights  Res 

6.92 

en/ed.  Applicablf 

1.54 

s  FARS/DFARS  > 

0.22 

\pply. 

10.97 

5.59 

000 

'OPT codes  a 

r  1  descnptions  only  are  copyngW  American  Medical  Associatio 

^CopynghlAn 

ncan  Oer 

ital  Associati 

en.  All  rights  reserved. 

* 
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1CPT/ 
2HCPCS 


MOD 


Status 


Description 


Physician 
work 
RVUs 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non- 
acility 
total 


Facility 
total 


Global 


44391 
44392 

44393 

44394 
44397 
44500 
44602 
44603 
44604 
44605 
44615 
44620 
44625 
44626 
44640 
44650 
44660 

44661 

44680 
44700 

44701 

44799 

44800 
44820 

44850 
44899 
44900 
44901 
44950 
44955 
44960 
44970 

44979 
45000 

45005 
45020 
45100 
45108 

45110 
45111 
45112 
45113 
45114 
45116 
45119 

45120 
45121 

45123 
45126 
45130 
45135 
45136 
45150 


A 
A 

A 
C 
A 
A 
A 
A 
A 
A 

C 
A 

A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 

A 
A 

A 
A 
A 
A 
A 
A 


Colonoscopy  for  bleeding 

Colonoscopy  &  polypec- 
tomy. 

Colonoscopy,  lesion  re- 
moval. 

Colonoscopy  w/snare  

Colonoscopy  w/stent  

Intro,  gastrointestinal  tube 

Suture,  small  Intestine  

Suture,  small  intestine , 

Suture,  large  intestine  , 

Repair  of  bowel  lesion 

Intestinal  stricturoplasty  .... 

Repair  bowel  opening 

Repair  bowel  opening  ...:.. 

Repair  bowel  oper>ing  

Repair  bowel-skin  fistula  .. 

Repair  bowel  fistula 

Repair  bowel-bladder  fis- 
tula. 

Repair  bowel-bladder  fis- 
tula. 

Surgical  revision,  intestine 

Suspend  bowel  w/pros- 
thesis. 

Intraop  colon  lavage  add- 
on. 

Intestine  surgery  proce- 
dure. 

Excision  of  bowel  pouch  .. 

Excision  of  mesentery  le- 
sion. 

Repair  of  mesentery 

Bowel  surgery  procedure 

Drain  app  abscess,  open 

Drain  app  abscess,  percut 

Appendectomy 

Appendectomy  add-on  

Appendectomy 

Laparoscopy,  appendec- 
tomy. 

Laparoscope  proc,  app  .... 

Drainage  of  pelvic  ab- 
scess. 

Drainage  of  rectal  abscess 

Drainage  of  rectal  abscess 

Biopsy  of  rectum 

Removal  of  anorectal  le- 
sion. 

Removal  of  rectum  

Partial  removal  of  rectum 

Removal  of  rectum  

Partial  proctectomy 

Partial  removal  of  rectum 

Partial  removal  of  rectum 

Remove  rectum  w/res- 
ervoir. 

Removal  of  rectum  

Removal  of  rectum  and 
colon. 

Partial  proctectomy 

Pelvic  exenteration  

Excision  of  rectal  prolapse 

Excision  of  rectal  prolapse 

Excise  ileoanal  reservior  .. 

Excision  of  rectal  stricture 


4.32 
3.82 

4.84 

4.43 
4.71 
0.49 
16.03 
18.66 
16.03 
19.53 
15.93 
12.20 
15.05 
25.36 
21.65 
22.57 
21.36 

24.81 

15.40 
16.11 

3.10 

0.00 

11.23 
12.09 

10.74 

0.00 
10.14 

3.38 
10.00 

1.53 
12.34 

8.70 

0.00 
4.52 

1.99 
4.72 
3.68 
4.76 

28.00 
.16.48 
30.54 
30.58 
27.32 
24.58 
30.84 

24.60 
27.04 

16.71 
45.16 
16.44 
19.28 
27.30 
5.67 


8.97 
6.74 

7.09 

7.95 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 

N/A 

0.00 

N/A 
N/A 

N/A 
0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

0.00 
N/A 

4.92 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
I^A 


1.75 
1.54 

1.92 

1.78 
2.10 
0.36 
6.53 
7.43 
6.60 
8.59 
6.82 
5.44 
6.44 
10.02 
8.76 
9.07 
8.55 

9.77 

6.59 
6.81 

1.08 

0.00 

5.49 
5.60 

5.09 
0.00 
4.80 
4.61 
4.41 
0.55 
5.46 
4.30 

0.00 
3.01 

1.71 
3.34 
2.42 
2.95 

12.69 
7.33 
12.03 
12.92 
11.18 
10.26 
12.77 

10.36 
11.34 

7.01 
19.84 

6.92 

8.57 
12.70 

3.01 


0.23 
0.23 

0.27 

0.26 
0.28 
0.02 
1.07 
1.39 
1.42 
1.54 
1.39 
1.05 
1.30 
2.53 
1.46 
1.49 
1.14 

1.53 

1.37 
1.21 

0.21 

0.00 

1.11 
1.03 

0.99 
0.00 
0.84 
0.17 
0.88 
0.16 
1.09 
0.88 

0.00 
0.37 

0.18 
0.41 
0.33 
0.46 

2.26 
1.60 
2.35 
2.13 
2.28 
2.00 
2.13 

2.28 
2.66 

1.04 
3.23 
1.12 
1.52 
2.72 
0.46 


13.52 
10.79 

12.20 

12.64 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
NM 
WA 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

I^A 
N/A 

N/A 

0.00 

N/A 
N/A 

N/A 
0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

0.00 
N/A 

7.09 

H/A 
N/A 
N/A 

N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


6.30 
5.59 

7.03 

6.47 
7.09 
0.87 
23.63 
27.48 
24.05 
29.66 
24.14 
18.69 
22.79 
37.91 
31.87 
33.13  ] 
31.05 

36.11  I 

23.36 
24.13 

4.39 

0.00 

17.83 
18.72 

16.82 
0.00 

15.78 
8.16 

15.29 
2.24 

18.89 

13.88 

0.00 
7.90 

3.88 
8.47 
6.43 
8.17 

42.95 
25.41 
44.92 
45.63 
40.78 
36  84 
45.74 

37.24 
41.04 

24.76 
68.23  ' 
24.48 
29.37 
42.72 
9.14 


000 
000 

000 

000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 
090 

zzz 

YYY 

090 
090 

090 
YYY 
090 
000 
090 
ZZZ 
090 
090 

YYY 
090 

010 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 

090 
090 

090 
090 
090 
090 
090 
090 


'  OPT  codes  and  descnptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved.  App(icat>le  FARS/DFARS  Apply. 
^Copynght  American  Dental  Association.  All  rights  reserved. 
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»CPT/ 
2HCPCS 


45160 
45170 
45190 
45300 
45303 

45305 
45307 
45308 

45309 

45315 

45317 

45320 

45321 

45327 

45330 
45331 
,45332 

45333 

45334 

45335 

45337 

45338 

45339 

45340 
45341 

45342 

45345 
45355 
45378 
45378 
45379 
45380 
45381 

45382 

45383 

45384  . 

45385. 

45386. 

45387  . 
45500  . 
45505  . 
45520  . 


'  CPT  codes 
^Copyrighl 
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mod 


status 


53 


A 
A 
A 
A 
A 

A 
A 
A 

A 

A 

A 

A 

A 

A 

A 
A 
A 

A 

A 

A 

A 

A 

A 

A 
A 

A 

A 
A 
A 
A 
A 
A 
A. 

A  ' 

A 

A 

A 

A 

A 
A 
A 
A 


Description 


Excision  of  rectal  lesion  ... 

Excision  of  rectal  lesion  ... 

Destruction,  rectal  tumor  .. 

Proctosigmoidoscopy  dx  .. 

Proctosigmoidoscopy  di- 
late 

Proctosigmoidoscopy  w/bx 

Proctosigmoidoscopy  fb  ... 

Proctosigmoidoscopy  re- 
moval. 

Proctosigmoidoscopy  re- 
moval. 

Proctosigmoidoscopy  re- 
moval. 

Proctosigmoidoscopy 
bleed. 

Proctosigmoidoscopy  ab- 
late. 

Proctosigmoidoscopy 
votvul. 

Proctosigmoidoscopy  w/ 
stent. 

Diagnostic  sigmoidoscopy 

Sigmoidoscopy  and  biopsy 

Sigmoidoscopy  w/fb  re- 
moval. 

Sigmoidoscopy  &  polypec- 
tomy 

Sigmoidoscopy  for  bleed- 
ing. 

Sigmoidoscope  w/submuc 

'    inj. 

Sigmoidoscopy  &  decom- 
press. 

Sigmoidoscpy  w/tumr  re- 
move. 

Sigmoidoscopy  w/ablate 
tumr. 

Sig  w/t>alloon  dilation  

Sigmoidoscopy  w/ 
ultrasound. 

Sigmoidoscopy  w/us  guide 
bx. 

Sigmoidoscopy  w/stent 

Surgical  colonoscopy  

Diagnostic  colonoscopy  .... 

Diagnostic  colonoscopy  .... 

Colonoscopy  w/fb  removal 

Colonoscopy  and  biopsy  .. 

Colonoscope,  submucous 
inj. 

Colonoscopy/control 
bleeding. 

Lesion  removal 
colonoscopy. 

Lesion  remove 
colonoscopy. 

Lesion  removal 
colonoscopy. 

Colonoscope  dilate  stric- 
ture. 

Colonoscopy  w/stent  

Repair  of  rectum 

Repair  of  rectum 

Treatment  of  rectal 
prolapse. 


Physician 
woric 
RVUs 


15.32 

11.49 

9.74 

0.38 

0.44 

1.01 
0.94 
0.83 

2.01 

1.40 

1.50 

1.58 

1.17 

1.65 

0.96 
1.15 
1.79 

1.79 

2.73 

'1.36 

2.36 

2.34 

3.14 

1.66 
2.60 

4.06 

2.92 
3.52 
3.70 
0.96 
4.69 
4.44 
4.20 

5.69 

5.87 

4.70 

5.31 

4.58 

5.91 
7.29 
7.58 
0.55 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
1.50 
19.74 

2.62 
3.07 
1.97 


Facility 
PE  RVUs 


6.79 
5.35 
4.71 
0.31 
0.35 

0.53 
0.51 
0.47 


Mal- 
practice 
RVUs 


2.82 

0.87 

2.85 

0.67 

2.43 

0.69 

2.89 

0.74 

N/A 

0.59 

N/A 

0.71 

2.25 
2.90 
4.86 

0.53 
0.64 
0.86 

4.81 

0.86 

N/A 

1.21 

3.27 

0.66 

N/A 

'   1.06 

5.13 

1.07 

3.36 

1.35 

6.60 
N/A 

0.76 
1.15 

N/A 

1.62 

N/A 
N/A 
6.30 
2.25 
7.83 
7.26 
8.00 

1.22 
1.43 
1.68 
0.53 
1.94 
1.81 
1.72 

10.03 

2.32 

8.05 

2.31 

6.87 

1.91 

7.90 

2.12 

14.09 

1.86 

N/A 
N/A 
N/A 
0.86 

2.40 
3.63 
3.87 
0.19 

ind  descriptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
A  nencan  Dental  Association.  All  hghts  reserved. 


1.07 
0.89 
0.76 
0.05 
0.06 

0.09 
0.15 
0.13 

0.17 

0.20 

0.20 

0.20 

0.17 

0.10 

0.05 
0.07 
0.11 

0.12 

0.16 

0.07 

0.15 

0.15 

0.17 

0.07 
0.20 

0.23 

0.15 
0.26 
0.20 
0.05 
0.25 
0.21 
0.21 

0.27 

0.32 

0.24 

0.28 

0.21 

0.33 
0.56 
0.50 
0.04 


Non- 
aclllty 
total 


N/A 
N/A 
N/A 
1.93 
20.24 

3.72 
4.16 
2.93 

5.00 

4.45 

4.13 

4.67 

N/A 

N/A 

3.26 
4.12 
6.76 

6.72 
N/A 

4.70 
N/A 

7.62 

6.67 

8.33 
N/A 

N/A 

N/A 
N/A 
10.20 
3.26 
12.77 
11.91 
12.41 

15.9ft 

14.24 

11.81 

13.49 

18.88 

N/A 
N/A 
N/A 
1.45 


Facility 
total 


23.18 

17.73 

15.21 

0.74 

0.85 

1.63 
1.60 
1.43 

3.05 

2.27 

2.39 

2.52 

1.93 

2.46 

1.54 
1.86 
2.76 

2.77 

4.10 

2.09 

3.57 

3.56 

4.66 

2.49 
3.95 

5.91 

4.29 
5.21 
5.58 
1.54 
6.88 
6.46 
6.13 

8.28 

8.50 

6.85 

7.71 

6.65 

8.64 
11.48 
11.95 

0.78 


Global 


090 
090 
090 
000 
000 

000 
000 
000 

000 

000 

000 

000 

000 

000 

000 
000 
000 

000 

000 

000 

000 

000 

000 

000 
000 

000 

000 
000 
000 
000 
000 
000 
000 

000 

000 

000 

000 

000 

000 
090 
090 
000 


^CPT/ 
2HCPCS 


45540 
45541 
45550 

45560 
45562 

45563 

45800 
45805 
45820 
45825 
45900 

45905 
45910 
45915 
45999 
46020 
46030 
46040 
46045 
46050 
46060 
46070 
46080 
46083 
46200 
46210 
46211 
46220 
46221 
46230 
46250 
46255 
46257 

46258 

46260 
46261 

46262 

46270 
46275 
46280 
46285 
46288 
46320 

46500 

46600 
46604 
46606 
46608 

46610 
46611 
46612 
46614 

46615 
46700 


MOD 


T 


Status 


Description 


Correct  rectal  prolapse  

Correct  rectal  prolapse  

Repair  rectum/remove  sig- 
moid. 

Repair  of  rectocele  

Exploration/repair  of  rec- 
tum. 

Exploration/repair  of  rec- 
tum. 

Repair  rect^ladder  fistula 

Repair  fistula  w/colostomy 

Repair  rectourethral  fistula 

Repair  fistula  w/colostomy 

Reduction  of  rectal 
prolapse. 

Dilation  of  anal  sptiincter .. 

Dilation  of  rectal  narrowing 

Remove  rectal  obstruction 

Rectum  surgery  procedure 

Placement  of  sefon  

Removal  of  rectal  mariner 

Incision  of  rectal  abscess 

Incision  of  rectal  abscess 

Incision  of  anal  abscess  ... 

Incision  of  rectal  abscess 

Incision  of  anal  septum  .... 

Incision  of  anal  sphincter .. 

Incise  external  hemorrhoid 

Removal  of  anal  fissure  ... 

Removal  of  anal  crypt  

Removal  of  anal  crypts 

Removal  of  anal  tag  

Ligation  of  hemorrtioid(s) 

Removal  of  anal  tags  

Hemorrhoidectomy  

Hemorrhoidectomy  

Remove  hemorrhoids  & 
fissure. 

Remove  hemorrhoids  & 
fistula. 

Hemorrhoidectomy  

Remove  hemorrhoids  & 
fissure. 

Remove  hemorrhoids  & 
fistula. 

Removal  of  anal  fistula 

Removal  of  anal  fistula 

Removal  of  anal  fistula 

Removal  of  anal  fistula 

Repair  anal  fistula  

Removal  of  hemorrhoid 
clot. 

Injection  into  fiemor- 
rhoid(s). 

Diagnostic  anoscopy  

Anoscopy  and  dilation  

Anoscopy  and  biopsy  

Anoscopy,  remove  for 
body. 

Anoscopy,  remove  lesion 

Anoscopy  

Anoscopy,  remove  lesions 

Anoscopy,  control  bleed- 
ing. 

Anoscopy 

Repair  of  anal  stricture 


Physician 
work 
RVUs 


16.27 
13.40 
23.00 

10.58 
15.38 

23.47 

17.77 
20.78 
18.48 
21.25 
2.61 

2.30 
2.80 
3.14 
0.00 
2.90 
1.23 
4.96 
4.32 
1.19 
5.69 
2.71 
2.49 
1.40 
3.42 
2.67 
4.25 
1.56 
2.04 
2.57 
3.89 
4.60 
5.40 

5.73 

6.37 
7.08 

7.50 

3.72 
4.56 
5.98 
4.09 
7.13 
1.61 

1.61 

0.50 
1.31 
0.81 
1.51 

1.32 
1.81 
2.34 
2.01 

2.68 
9.13 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

10.78 
15.08 
4.88 
0.00 
2.30 
1.37 
5.33 

N/A 
2.61 

N/A 

N/A 
2.42 
2.57 
3.66 
4.85 
5.11 
2.31 
1.64 
3.10 
4.97 
5.52 

N/A 

N/A 

N/A 

N/A 

N/A 

4.73 
4.43 

N/A 
3.67 

N/A 
2.16 

2.83 

1.64 
9.68 
3.94 
4.58 

4.17 
3.45 
5.30 
2.33 

2.57 
N/A 


6.96 
6.06 
9.40 

5.22 
7.07 

10.69 

7.57 
9.71 
7.76 
9.99 
1.35 

1.25 
1.46 
1.19 
0.00 
1.88 
0.72 
3.17 
2.88 
0.87 
3.31 
2.02 
1.15 
0.96 
2.40 
2.14 
2.91 
0.95 
1.14 
1.30 
2.48 
2.71 
2.91 

3.27 

3.29 
3.67 

3.81 

2.40 
2.61 
3.32 
2.39 
3.75 
0.87 

0.63 

0.39 
0.65 
0.45 
0.70 

0.65 
0.81 
1.02 
0.88 

1.11 
4.29 


Mal- 
practice 
RVUs 


Non- 
acility 
total 


Facility 
total 


'  OPT  codes  and  descriptions  only  are  copynght  American  Medical  Association.  AN  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
2  Copyright  Annerican  Dental  Association  All  rights  reserved 


1.17 
0.88 
1.58 

0.73 
1.15 

1.84 

1.14 
1.47 
1.17 
0.97 
0.17 

0.14 
0.14 
0.17 
0.00 
0.22 
0.11 
0.48 
0.40 
0.11 
0.52 
0.27 
0.23 
0.12 
0.30 
0.26 
0.37 
0.14 
0.12 
0.22 
0.43 
0.51 
0.59 

0.64 

0.68 

0.70 

0.76 

0.36 
0.40 
0.50 
0.34 
0.60 
0.14 

0.12 

0.04 
0.09 
0.07 
0.13 

0.12 
0.15 
0.18 
0.14 

0.23 
a56 


N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 
N/A 
f^A 
N/A 
I^A 

13.22 

18.02 
8.19 
0.00 
5.42 
2.71 

10.77 
N/A 
3.91 
N/A 
N/A 
5.14 
4.09 
7.38 
7.78 
9.73 
4.01 
3.80 
5.89 
9.29 

10.63 

r^A 

N/A 

N/A 

N/A 

I^A 

8.81 
9.39 

N/A 
8.10 

N/A 
3.91 

4.56 

2.18 

11.08 

4.82 

6.22 

5.61 
5.41 
7.82 
4.48 

5.48 
N/A 


24.40 
20.34 
33.98 

16.53 
23.60 

36.00 

26.48 
31.96 
27.41 
32.21 
4.13 

3.69 
4.40 
4.50 
0.00 
5.00 
2.06 
8.61 
7.60 
2.17 
9.52 
5.00 
3.87 
2.48 
6.12 
5.07 
7.53 
2.65 
3.30 
4.09 
6.80 
7.82 
8.90 

9.64 

10.34 
11.45 

12.07 

6.48 
7.57 
9.80 
6.82 
11.48 
2.62 

2.36 

0.93 
2.05 
1.33 
2.34 

2.09 
2.77 
3.54 
3.03 

4.02 
13.98 


Global 


090 
090 
090 

090 
090 

090 

090 
090 
090 
090 
010 

010 
010 
010 
YYY 
010 
010 
090 
090 
010 
090 
090 
010 
010 
090 
090 
090 
010 
010 
010 
090 
090 
090 

090 

090 
090 

090 

090 
090 
090 
090 
090 
010 

010 

000 
000 
000 
000 

000 
000 
000 
000 

000 
090 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


1CPT/ 
2HCPCS 


mod 


Status 


Description 

Physician 
woric 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

Repair  of  anal  stricture 

6.90 

N/A 

3.71 

0.73 

N/A 

11.34 

090 

Repr  of  anal  fistula  w/glue 

2.39 

N/A 

1.27 

0.17 

N/A 

3.83 

010 

Repair  of  anovaginal  fis- 
tula. 

Repair  of  anovaginal  fis- 
tula. 

Construction  of  absent 

7.20 

N/A 

3.65 

0.76 

N/A 

11.61 

090 

15.07 

N/A 

8.18 

1.30 

N/A 

24.55 

090 

26.75 

N/A 

12.31 

2.03 

N/A 

41.09 

090 

Construction  of  absent 

32.17 

N//V 

14.15 

2.64 

N/A 

48.96 

090 

Construction  of  absent 

30.00 

N/A 

13.53 

1.99 

N/A 

45.52 

090 

Repair  of  imperforated 

anus. 
Repair  of  cloacal  anomaly 

35.80 

N/A 

17.84 

2.63 

N/A 

56.27 

090 

52.63 

N/A 

21.45 

2.27 

N/A 

76.35 

090 

Repair  of  cloacal  anomaly 

58.22 

N/A 

25.92 

2.51 

N/A 

86.65 

090 

Repair  of  cloacal  anomaly 

64.21 

N/A 

25.76 

2.77 

N/A 

92.74 

090 

Repair  of  anal  spfiincter  ... 

10.25 

N/A 

5.17 

0.69 

N/A 

16.11 

090 

Repair  of  anal  spfiincter  ... 

8.77 

N/A 

5.39 

0.78 

tM/A 

14.94 

090 

Reconstruction  of  anus  .... 

8.29 

N/A 

3.90 

0.58 

N/A 

12.77 

090 

Removal  of  suture  from 

2.20 

3.73 

1.72 

0.12 

6.05 

4.04 

010 

Repair  of  anal  sphincter  ... 

14.43 

N/A 

7.13 

0.86 

N/A 

22.42 

090 

Repair  of  anal  sphincter  ... 

13.84 

N/A 

6.16 

0.84 

N/A 

20.84 

090 

Implant  artificial  sphincter 

12.71 

N/A 

5.59 

0.71 

N/A 

19.01 

090 

Destruction,  anal  !esion(s) 

1.91 

3.60 

0.81 

0.13 

5.64 

2.85 

010 

Destruction,  anal  lesion(s) 

1.86 

2.75 

1.12 

0.14 

4.75 

3.12 

010 

Cryosurgery,  anal  lesion(s) 

1.86 

3.14 

1.44 

0.09 

5.09 

3.39 

010 

Laser  surgery,  anal  le- 

1.86 

14.08 

1.15 

0.16 

16.10 

3.17 

010 

sions. 

Excision  of  anal  lesion(s) 

1.86 

3.38 

1.10 

0.17 

5.41 

3.13 

010 

Destruction,  anal  lesion(s) 

2.76 

12.56 

1.39 

0.20 

15.52 

4.35 

010 

Destruction  of  hemor- 

3.51 

5.18 

2.81 

0.26 

8.95 

6.58 

090 

rhoids. 

Destruction  of  hemor- 

2.43 

3.55 

1.23 

0.17 

6.15 

3.83 

010 

rtioids. 

Destruction  of  hemor- 

3.69 

4.61 

2.38 

0.30 

8.60 

6.-37 

090 

rhoids. 

Cryotherapy  of  rectal  le- 
sion. 

Cryotherapy  of  rectal  le- 
sion. 

Treatment  of  anal  fissure 

2.69 

2.79 

1.25 

0.12 

5.60 

4.06 

010 

4.66 

4.28 

2.74 

0.40 

9.34 

7.80 

090 

2.32 

2.04 

1.11 

0.17 

4.53 

3.60 

010 

Treatment  of  anal  fissure 

2.04 

1.87 

1.02 

0.14 

4.05 

3.20 

010 

Ligation  of  hemorrhoids  .... 

1.84 

3.60 

1.91 

0.17 

5.61 

3.92 

090 

Ligation  of  hemorrhoids  .... 

2.58 

4.34 

1.92 

0.22 

7.14 

4.72 

090 

Anus  surgery  procedure  ... 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

Needle  biopsy  of  liver 

1.90 

3.29 

0.64 

0.09 

5.28 

2.63 

000 

Needle  biopsy,  liver  add- 
on. 
Open  drainage,  liver  lesion 

1.90 

N/A 

0.66 

0.18 

N/A 

2.74 

777 

16.01 

N/A 

8.75 

0.65 

N/A 

25.41 

090 

Percut  drain,  liver  lesion  ... 

3.70 

N/A 

4.42 

0.17 

N/A 

8.29 

000 

Inject/aspirate  liver  cyst  .... 

15.11 

N/A 

7.70 

0.86 

N/A 

23.67 

090 

Wedge  biopsy  of  liver 

11.67 

N/A 

6.22 

0.75 

N/A 

18.64 

090 

Partial  removal  of  liver 

35.50 

N/A 

15.57 

2.29 

N/A 

53.36 

090 

Extensive  removal  of  liver 

55.13 

N/A 

22.07 

3.60 

N/A 

80.80 

090 

Partial  removal  of  liver 

49.19 

N/A 

20.05 

3.18 

N/A 

72.42 

090 

Partial  removal  of  liver 

53.35 

N/A 

21.54 

3.47 

N/A 

78.36 

090 

Partial  removal,  donor  liver 

39.15 

N/A 

13.51 

3.98 

N/A 

56.64 

XXX 

Transplantation  of  liver  

81.52 

N/A 

32.18 

8.13 

N/A 

121.83 

090 

Transplantation  of  liver 

68.60 

N/A 

29.48 

6.93 

N/A 

105.01 

090 

Surgery  for  liver  lesion  

15.08 

N/A 

7.44 

0.97 

N/A 

23.49 

090 

Repair  liver  wound  

1956 

N/A 

910 

1  25 

N/A 

29  91 

0)0 

Repair  liver  wound  

26  92 

N/A 

11  93 

1  71 

N/A 

40  56 

000 

Repair  liver  wound    

47  12 

N/A 

19  02 

3  11 

N/A 

6Q  25 

040 

Repair  liver  wound  

18.51 

N/A 

9.02 

1.22 

N/A 

28.75 

090 

46705 
46706 
46715 

46716 

46730 

46735 

46740 

46742 

46744 
46746 
46748 
46750 
46751 
46753 
46754 

46760 
46761 
46762 
46900 
46910 
46916 
46917 

46922 
46924 
46934 

46935 

46936 

46937 

46938 

46940 
46942 
46945 
46946 
46999 
47000 
47001 

47010 

47011 
47015 
47100 
47120 
47122 
47125 
47130 
47134 
47135 
47136 
47300 
47350 
47360 
47361 
47362 


A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 

A 
A 
A 

A 

A 

A 


'CPT  codes 
'Copynght 


iTKj  descriptwns  orly  are  copyright  Amencan  Medical  Association.  All  Rights  Resetved.  Applicable  FARS/DFARS  Apply. 
A  nencan  Dental  Association  All  rights  reserved. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  iNFORMATiofi— Continued 


1CPT/ 
2HCPCS 


MOD 


Status 


Description 


Physician 
wotk 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

19.69 

N/A 

8.31 

0.85 

N/A 

28.85 

090 

1^.69 

N/A 

8.43 

0.85 

N/A 

28.97 

090 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

23.00 

N/A 

9.55 

0.85 

N/A 

33.40 

090 

23.27 

N/A 

9.86 

0.85 

N/A 

33.98 

090 

15.19 

N/A 

6.00 

1.14 

N/A 

22.33 

010 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

32.49 

N/A 

13.86 

1.82 

N/A 

48.17 

090 

19.88 

N/A 

8.99 

1.70 

N/A 

30.57 

090 

19.83 

N/A 

9.04 

1.60 

I^A 

30.47 

090 

18.04 

N/A 

8.61 

1.24 

N/A 

27.89 

090 

10.82 

N/A 

6.13 

0.85 

N/A 

17.80 

090 

7.23 

N/A 

5.97 

0.33 

N/A 

13.53 

090 

1.96 

N/A 

0.65 

0.09 

N/A 

2.70 

000 

0.76 

2.59 

0.25 

0.03 

3.38 

1.04 

000 

7.83 

N/A 

5.02 

0.36 

N/A 

13.21 

090 

10.50 

N/A 

5.12 

0.47 

N/A 

16.09 

090 

5.55 

N/A 

3.26 

0.24 

N/A 

9.05 

010 

5.85 

N/A 

4.30 

0.29 

N/A 

10.44 

090 

3.02 

N/A 

1.05 

0.30 

N/A 

4.37 

777 

6.04 

N/A 

2.43 

0.42 

N/A 

8.89 

000 

6.35 

N/A 

2.62 

0.30 

N/A 

9.27 

000 

9.06 

N/A 

3.43 

0.74 

N/A 

13.23 

000 

7.56 

N/A 

3.04 

0.35 

N/A 

10.95 

000 

8.56 

N/A 

3.37 

0.38 

N/A 

12.31 

000 

4.89 

N/A 

1.85 

0.49 

N/A 

7.23 

000 

5.18 

N/A 

2.16 

0.49 

N/A 

7.83 

000 

11.09 

N/A 

5.04 

1.13 

N/A 

17.26 

090 

11.94 

N/A 

5.35 

1.21 

r^A 

18.50 

090 

14.23 

N/A 

6.06 

1.44 

N/A 

21.73 

090 

12.58 

N/A 

5.47 

1.28 

N/A 

19.33 

090 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

13.58 

N/A 

6.36 

1.16 

N/A 

21.10 

090 

14.69 

N/A 

6.72 

1.25 

N/A 

22.66 

090 

18.82 

N/A 

8.20 

1.61 

N/A 

28.63 

090 

18.78 

N/A 

8.14 

1.60 

N/A 

28.52 

090 

20.64 

N/A 

8.79 

1.77 

N/A 

31,20 

090 

9.11 

f^A 

4.81 

0.46 

N/A 

14  38 

090 

15.62 

N/A 

7.60 

1.40 

N/A 

24.62 

090 

27.81 

N/A 

11.87 

3.00 

N/A 

42.68 

090 

23.03 

N/A 

10.22 

1.98 

N/A 

35.23 

090 

30.24 

r^A 

12.77 

2.67 

N/A 

45.68 

090 

18.80 

N/A 

8.66 

1.59 

N/A 

29.05 

090 

16.44 

N/A 

8.09 

1.41 

N/A 

25.94 

090 

15.91 

N/A 

7.69 

1.37 

N/A 

24.97 

090 

19.12 

N/A 

8.81 

1.63 

N/A 

29.56 

090 

18.48 

N/A 

8.61 

1.59 

N/A 

28.68 

090 

21.34 

N/A 

9.54 

1.82 

N/A 

32.70 

090 

25.85 

N/A 

11.13 

2.21 

N/A 

39.19 

090 

24.88 

N/A 

11.16 

2.18 

N/A 

38.22 

090 

26.50 

N/A 

11.50 

2.27 

N/A 

40.27 

090 

31.18 

N/A 

13.32 

2.69 

N/A 

47.19 

090 

23.30 

N/A 

10.33 

1.95 

N/A 

35.58 

090 

15.17 

N/A 

8.43 

0.69 

N/A 

24.29 

090 

21.55 

N/A 

9.99 

1.84 

N/A 

33.38 

090 

47370 

47371 

47379 

47380 
47381 

47382 
47399 
47400 
47420 
47425 
47460 
47480 
47490 
47500 
47505 
47510 
47511 
47525 
47530 
47550 

47552 
47553 
47554 
47555 
47556 
47560 
47561 
47562 

47563 

47564 

47570 

47579 
47600 
47605 
47610 
47612 
47620 
47630 
47700 
47701 
47711 
47712 
47715 
47716 
47720 
47721 
47740 
47741 
47760 
47765 
47780 
47785 
47800 

47801 

47802 


A 

A 

C 

A 
A 

A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 


Laparo  ablate  liver  tumor 
rf. 

Laparo  ablate  liver 
cryosurg. 

Laparoscope  procedure, 
liver. 

Open  ablate  liver  tumor  rf 

Open  ablate  liver  tumor 
cryo. 

Percut  ablate  liver  rf  

Liver  surgery  procedure  ... 

Incision  of  liver  duct  

Incision  of  bile  duct  

Incision  of  bile  duct  

Incise  bile  duct  sphincter  .. 

Incision  of  gallbladder  

Incision  of  gallbladder  

Injection  for  liver  x-rays  .... 

Injection  for  liver  x-rays  .... 

Insert  catheter,  bile  duct  ... 

Insert  bile  duct  drain 

Change  bile  duct  catheter 

Revise/reinsert  bile  tut>e  ... 

Bile  duct  endoscopy  add- 
on. 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  thm  skin 

Biliary  endoscopy  thru  skin 

Biliary  endoscopy  thru  skin 

Laparoscopy  w/cholangio 

Laparo  w/cholangio/blopsy 

Laparoscopk:  cholecys- 
tectomy. 

Laparo  cholecystectomy/ 
graph, 

Laparo  cholecystectomy/ 
explr. 

Laparo 
cholecystoenterostomy. 

Laparoscope  proc,  biliary 

Removal  of  gallbladder  .... 

Removal  of  gallbladder  .... 

Removal  of  gallbladder  .... 

Removal  of  gallbladder  .... 

Removal  of  gallbladder  .... 

Remove  bile  duct  stone  ... 

Exploration  of  bile  ducts  ... 

Bile  duct  revision  

Excision  of  bile  duct  tumor 

Excision  of  bile  duct  tumor 

Excision  of  bile  duct  cyst  .. 

Fusion  of  bile  duct  cyst  .... 

Fuse  gallbladder  &  bowel 

Fuse  upper  gi  structures  .. 

Fuse  gallbladder  &  bowel 

Fuse  gallbladder  &  bowel 

Fuse  bile  ducts  and  bowel 

Fuse  liver  ducts  &  bowel  .. 

Fuse  bile  ducts  and  bowel 

Fuse  bile  ducts  and  bowel 

Reconstruction  of  bile 
ducts. 

Placement,  bile  duct  sup- 
port. 

Fuse  liver  duct  &  intestine 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2.HCPCS 


47900  

47999  

48000  

48001 

48005  

48020  

48100 

48102  

48120  

48140  

48145  

48146  

48148  

48150  

48152  

48153  

48154  

48155  

48180  

48400  ....'... 
48500  

48510 

48511  

48520  

48540  

48545  

48547  

48554  

48556  

48999  

49000  

49002  

49010  

49020  

49021  

49040  

49041  

49060  

49061  

49062  

49080  

49081  

49085  

49180  


'CPT  codes 
'Copyright 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD 


Status 


A 

c 

A 
A 

A 
A 

A 
A 
A 

A 

A 

A 
A 


A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 
A 
R 
A 


Description 


Suture  title  duct  Injury  .... 

Bile  tract  surgery  proce- 
dure. 

Drainage  of  abdomen 

Placement  of  drain,  pan- 
creas 

Resect/debride  pancreas 

Removal  of  pancreatic 
stone. 

Biopsy  of  pancreas,  open 

Needle  biopsy,  pancreas  . 

Removal  of  pancreas  le- 
sion. 

Partial  removal  of  pan- 
creas. 

Partial  removal  of  pan- 
creas. 

Pancreatectomy 

Removal  of  pancreatic 
duct. 

Partial  removal  of  pan- 
creas. 

Pancreatectomy 

Pancreatectomy 

Pancreatectomy 

Removal  of  pancreas  ...... 

Fuse  pancreas  and  twwel 

Injection,  intraop  add-on  .. 

Surgery  of  pancreatic  cyst 

Drain  pancreatic 
pseudocyst. 

Drain  pancreatic 
pseudocyst. 

Fuse  pancreas  cyst  and 
bowel. 

Fuse  pancreas  cyst  and 
bowel. 

Pancreatorrhaphy  

Duodenal  exclusion  

Transpl  allograft  pancreas 

Removal,  allograft  pan- 
creas. 

Pancreas  surgery  proce- 
dure. 

Exploration  of  abdomen  ... 

Reopening  of  abdomen  .... 

Exploration  behind  at)do- 
men. 

Drain  abdominal  abscess 

Drain  abdominal  abscess 

Drain,  open,  abdom  ab- 
scess. 

Drain,  percut,  abdom  ab- 
scess. 

Drain,  open,  retrop  ab- 
scess. 

Drain,  percut,  retroper 
absc. 

Drain  to  peritoneal  cavity  .. 

Puncture,  peritoneal  cavity 

Removal  of  abdominal 
fluid. 

Remove  abdomen  foreign 
body. 

Biopsy,  abdominal  mass  .. 


Physician 
work 
RVUs 


19.90 
0.00 

28.07 
35.45 

42.17 
15.70 

12.23 

4.68 

15.85 

22.94 

24.02 

26.40 
17.34 

48.00 

43.75 
47.89 
44.10 
24.64 
24.72 
1.95 
15.28 
14.31 

4.00 

15.59 

19.72 

18.18 
25.83 
34.17 
15.71 

0.00 

11.68 
10.49 
12.28 

22.84 

3.38 

13.52 

4.00 

15.86 

3.70 

11.36 
1.35 
1.26 

12.14 

1.73 


Non- 
facility  PE 
RVUs 


N/A 
0.00 

N/A 
N/A 

N/A 
N/A 

N/A 
9.01 
N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

0.00 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
4.18 
2.68 

N/A 

3.34 


Facility 
PE  RVUs 


9.11 
0.00 

11.83 
14.27 

16.95 
7.52 

5.82 
2.47 
7.10 

9.79 

10.14 

12.29 
7.88 

20.04 

18.70 

20.15 

18.76 

12.08 

10.46 

0.66 

7.57 

7.67 

3.75 

6.94 

8.37 

8.23 
10.76 
16.00 

7.81 

0.00 

5.44 
5.10 
5.96 

10.32 
5.37 
6.54 

5.69 

7.56 

5.68 

5.59 
0.46 
0.58 

5.62 

0.58 


Mal- 
practice 
RVUs    J 


nd  descnptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Ai  lerican  Dental  Association.  All  rights  reserved. 


1.65 
0.00 

1.32 
1.90 

2.26 
1.36 

1.08 
0.20 
1.35 

2.12 

2.25 

2.43 
1.61 

4.43 

4.07 
4.40 
4.10 
2.30 
2.24 
0.10 
1.35 
1.07 

0.17 

1.41 

1.82 

1.61 
2.30 
3.30 
1.52 

0.00 

1.17 
1.06 
1.22 

1.31 
0.16 
0.84 

0.18 

0.77 

0.17 

1.08 
0.07 
0.06 

0.88 

0.08 


Non- 
acllity 
total 


N/A 
0.00 

N/A 
N/A 

N/A 
N/A 

N/A 

13.89 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 

0.00 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
5.60 
4.00 

N/A 

5.15 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Facility 
total 


30.66 
0.00 

41.22 
51.62 

61.38 
24.58 

19.13 

7.35 

24.30 

34.85 

36.41 

41.12 
26.83 

72.47 

66.52 
72.44 
66.96 
39.02 
37.42 
2.71 
24.20 
23.05 

7.92 

23.94 

29.91 

28.02 
38.89 
53.47 
25.04 

0.00 

18.29 
16.65 
19.46 

34.47 

8.91 

20.90 

9,87 

24.19 

9.55 

18.03 
1.88 
1.90 

18.64 

2.39 


Global 


1CPT/ 
2HCPCS 


090 
YYY 

090 
090 

090 
090 

090 
010 
090 

090 

090 

090 
090 

090 

090 
090 
090 
090 
090 

zzz 

090 
090 

000 

090 

090 

090 
090 
090 
090 

YYY 

090 
090 
090 

090 
000 
090 

000 

090 

000 

090 
000 
000 

090 

000 


49200 

49201 

49215 
49220 
49250 
49255 
49320 
49321 
49322 
49323 
49329 

49400 
49419 

49420 
49421 
49422 

49423 

49424 

49425 

49426 

49427 
49428 
49429 
49491 
49492 

49495 
49496 

49500 
49501 
49505 
49507 
49520 

49521 

49525 
49540 
49550 

49553 

49555 

49557 

49560 
49561 
49565 

49566. 
49568. 
49570 . 

49572  . 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
C 

A 
A 

A 
A 
A 

A 

A 

A 

A 

A 
A 
A 
A 
A 

A 
A 

A 
A 
A 
A 
A 


Description 


Removal  of  abdominal  le- 
sion. 

Remove  abdom  lesion, 
complex. 

Excise  sacral  spine  tumor 

Multiple  surgery,  abdomen 

Excision  of  umbilicus 

Removal  of  omentum  

Diag  laparo  separate  proc 

Laparoscopy,  biopsy  

Laparoscopy,  aspiration  ... 

Laparo  drain  lymphocele  .. 

Laparo  proc,  atxJnVper/ 
oment. 

Air  injection  into  abdomen 

Insrt  abdom  cath  for 
chemotx. 

Insert  abdom  drain,  temp 

insert  abdom  drain,  perm 

Remove  perm  cannula/ 
catheter. 

Exchange  drainage  cath- 
eter. 

Assess  cyst,  contrast  in- 
ject. 

Insert  abdomen-venous 
drain. 

Revise  atxjomen-venous 
shunt. 

Injection,  atxjominal  shunt 

Ligation  of  shunt 

Removal  of  shunt  

Rpr  hem  preemie  reduc  ... 

Rpr  ing  hem  premie, 
blocked. 

Rpr  ing  hernia  baby,  reduc 

Rpr  ing  hernia  baby, 
blocked. 

Rpr  ing  hemia,  init,  reduce 

Rpr  ing  hemia,  init  blocked 

Prp  i/hem  init  reduo5  yr .. 

Prp  i/hem  init  block>5  yr  .. 

Rerepair  ing  hemia,  re- 
duce. 

Rerepair  ing  hemia, 
blocked. 

Repair  ing  hemia,  sliding  .. 

Repair  lumbar  hemia 

Rpr  rem  hemia,  init,  re- 
duce. 

Rpr  fem  hemia,  init 
blocked. 

Rerepair  fem  hemia,  re- 
duce. 

Rerepair  fem  hemia, 
blocked. 

Rpr  ventral  hem  init.  reduc 

Rpr  ventral  hem  init,  bkx:k 

Rerepair  ventrl  hem,  re- 
duce. 

Rerepair  ventrl  hem,  block 

Hemia  repair  w/mesh  

Rpr  epigastric  hem,  re- 
duce. 

Rpr  epigastric  hem, 
blocked. 


Physkaan 
work 
RVUs 


10.25 

14.84 

33.50 
14.88 
8.35 
11.14 
5.10 
5.40 
5.70 
9.48 
0.00 

1.88 
6.65 

2.22 
5.54 
6.25 

1.46 

0.76 

11.37 

9.63 

0.89 

6.06 

7.40 

11.13 

14.03 

5.89 
8.79 

5.48 
.  8.88 
7.60 
9.57 
9.63 

11.97 

8.57 

10.39 

8.63 

9.44 

9.03 

11.15 

11.57 
14.25 
11.57 

14.40 
4.89 
5.69 

6.73 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.00 

N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
4.04 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 


5.12 

7.23 

14.50 
6.74 
4.35 
5.74 
2.60 
2.61 
2.94 
4.49 
0.00 

0.79 
3.60 

1.13 
3.18 
2.90 

0.67 

0.44 

5.62 

4.82 

0.48 
3.33 
3.53 
5.30 
6.29 

3.07 
4.42 

3.20 
4.29 
3.83 
4.67 
4.63 

5.36 

4.23 
4.91 
4.22 

4.55 

4.42 

5.14 

5.32 
6.24 
5.39 

6.31 
1.71 
3.23 

3.59 


Mal- 
practice 
RVUs 


^  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicatjie  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved 


0.92 

1.47 

2.48 
1.51 
0.84 
1.12 
0.50 
0.53 
0.57 
0.88 
0.00 

0.11 
0.55 

0.13 
0.55 
0.63 

0.07 

0.03 

121 

0.93 

0.05 
0.31 
0.81 
1.10 
1.47 

0.58 
0.92 

0.46 
0.76 
0.65 
0.83 
0.84 

1.04 

0.74 
0.90 
0.75 

0.83 

0.79 

0.97 

1.00 
1.23 
1.00 

1.24 
0.50 
0.50 

0.58 


Non- 
acility 
total 


Facility 
total 


Global 


N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
t^A 
N/A 
0.00 

N/A 
N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
12.29 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N^k 

N/A 
N/A 
N/A 

t^A 
N/A 
N/A 

N/A 


16.29 

23.54 

50.48 

23.13 

13.54 

18.00 

8.20 

8.54 

9.21 

14.85 

0.00 

2.78 
10.80 

3.48 
9.27 
9.78 

2.20 

1.23 

18.20 

15.38 

1.42 

9.70 

11.74 

17.53 

21.79 

9.54 
14.13 

9.14 
13.93 
12.08 
15.07 
15.10 

18.37 

13.54 
16.20 
13.60 

14.82 

14.24 

17.26 

17.89 
21.72 
17.96 

21.95 
7.10 
9.42 

10.90 


090 

090 

090 
090 
090 
090 
010 
010 
010 
090 
YYY 

000 
090 

000 
090 
010 

000 

000 

090 

090 

000 
010 
010 
090 
090 

090 
090 

090 
090 
090 
090 
090 

090 

090 
090 
090 

090 

090 

090 

090 
090 
090 

090 
ZZZ 
090 

090 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


'CPT/ 
2HCPCS 


49580 

49582 

49585 

49587 

49590 
49600 
49605 
49606 
49610 
49611 
49650 
49651 
49659 
49900 
49904 
49905 
49906 

49999 

50010 
50020 
50021 

50040 
50045 
50060 
50065 
50070 
50075 
50080 
50081 
50100 

50120 
50125 
50130 
50135 
50200 
50205 
50220 
50225 

50230 

50234 

50236 

50240 
50280 
50290 
50320 
50340 
50360 
50365 
50370. 

50380 
50390 
50392 
50393. 


'CRT  codes 
'Copyright 


MOO 


Siatus 


Description 


A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
C 


Rpr  umbil  hem,  reduc  <  5 
Rpr  umbil  hem.  block  <  5 

yr 

Rpr  umbil  hem,  reduc  >  5 

yr 

Rpr  umbil  hem,  block  >  5 

Repair  spigilian  hernia 

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Repair  umbilical  lesion  

Laparo  hernia  repair  initial 

Laparo  hemia  repair  recur 

Laparo  proc,  hemia  repair 

Repair  of  abdominal  wall  .. 

Omental  flap,  extra-abdom 

Omental  flap,  intra-abdom 

Free  omental  flap, 
microvasc. 

Abdomen  surgery  proce- 
dure. 

Exploration  of  kidney 

Renal  abscess,  open  drain 

Renal  abscess,  percut 
drain. 

Drainage  of  kidney  

Exploration  of  kidney  

.Removal  ot  kidney  stone  .. 

Incision  of  kidney 

Incision  of  kidney 

Removal  of  kidney  stone  .. 

Removal  of  kidney  stone  .. 

Removal  of  kidney  stone  .. 

Revise  kidney  blood  ves- 
sels. 

Exploration  of  kidney  

Explore  and  drain  kidney  .. 

Removal  of  kidney  stone  .. 

Exploration  of  kidney 

Biopsy  of  kidney  

Bkjpsy  of  kkJney  

Remove  kidney,  open  

Removal  kidney  open, 
complex. 

Removal  kidney  open, 
radk:al. 

Removal  of  kidney  &  ure- 
ter. 

Removal  of  kidney  &  ure- 
ter. 

Partial  removal  of  kidney  .. 

Removal  of  kidney  lesion 

Removal  of  kidney  lesion 

Removal  of  donor  kidney 

Removal  of  kidney 

Transplantation  of  kidney 

Transplantation  of  kidney 

Remove  transplanted  kid- 
ney. 

Reimplantatk>n  of  kidney  .. 

Drainage  of  kidney  lesion 

Insert  kidney  drain  

Insert  ureteral  tube  


Physk;ian 
work 
RVUs 


4.11 

6.65 

6.23 

7.56 

8.54 

10.96 

76.00 

18.60 

10.50 

8.92 

6.27 

8.24 

0.00 

12.28 

20.00 

6.55 

0.00 

0.00 

10.98 

14.66 

3.38 

14.94 
15.46 
19.30 
20.79 
20.32 
25.34 
14.71 
21.80 
16.09 

15.91 
16.52 
17.29 
19.18 
2.63 
11.31 
17.15 
20.23 

22.07 

22.40 

24.86 

22.00 
15.67 
14.73 
22.21 
12.15 
31.53 
36.81 
13.72 

20.76 
1.96 
3.38 
4.16 


Non- 
facility  PE 
RVUs 


N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

0.00 
N/A 
N/A 
N/A 

0.00 

0.00 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


2.68 

3.65 

3.43 

3.83 

4.23 
5.39 

29.13 
7.89 
5.42 
6.51 
3.22 
4.14 
0.00 
6.35 

15.88 
2.33 
0.00 

0.00 

5.69 
9.32 
1.45 

8.84 
7.12 
8.41 
6.40 
8.81 

10.62 
8.29 

10.79 
8.17 

7.33 
7.50 
7.73 
8.36 
0.92 
5.47 
7.77 
8.73 

9.22 

9.43 

11.85 

10.92 
7.22 
6.92 
9.47 
7.14 
14.85 
17.60 
7.75 

12.31 
0.65 
1.12 
1.38 


Mal- 
practice 
RVUs 


aid 
At  lehcan 


descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply. 
—  Dental  Association.  All  rights  reserved. 


0.34 

0.57 

0.53 

0.65 

0.74 
1.13 
2.57 
2.22 
0.77 
0.65 
0.64 
0.84 
0.00 
1.23 
1.91 
0.61 
0.00 

0.00 

0.79 
0.80 
0.15 

0.82 
1.06 
1.14 
1.13 
1.20 
1.51 
0.86 
1.30 
1.64 

1.04 
1.07 
1.04 
1.18 
0.12 
0.94 
1.16 
1.26 

1.35 

1.37 

1.50 

1.36 
0.99 
1.11 
1.78 
1.15 
2.97 
3.51 
1.26 

1.80 
0.09 
0.15 
0.18 


Non- 
acility 
total 


N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

0.00 
N/A 
N/A 
N/A 

0.00 

0.00 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 


Facility 
total 


7.13 

10.87 

10.19 

12.04 

13.51 

17.48 

107.70 

28.71 

16.69 

16.08 

10.13 

13.22 

0.00 

19.86 

37.79 

9.49 

0.00 

0.00 

17.46 

24.78 

4.98 

24.60 
23.64 
28.85 
28.32 
30.33 
37.47 
23.86 
33.89 
25.90 

24.28 
25.09 
26.06 
28.72 
3.67 
17.72 
26.08 
30.22 

32.64 

33.20 

38.21 

34.28 
23.88 
22.76 
33.46 
20.44 
49.35 
57.92 
22.73 

34.87 
2.70 
4.65 
5.72 


Global 


090 

090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
YYY 
090 
090 

zzz 

090 

YYY 

090 
090 
000 

090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 
090 
000 
090 
090 
090 

090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 

090 
000 
000 
000 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

^CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

50394  

50395  

50396 

50398  

50400 

A 
A 
A 
A 
A 
A 
A 
A 
A 

Injection  for  kklney  x-ray  .. 

Create  passage  to  kidney 

Measure  kidney  pressure 

Change  kidney  tube  

Revision  of  kidney/ureter  .. 

Revision  of  kidney/ureter  .. 

Repair  of  kidney  wound  ... 

Close  kkiney-skin  fistula  ... 

Repair  renal-abdomen  fis- 
tula. 

Repair  renal-abdomen  fis- 
tula. 

Revisk>n  of  horseshoe  kid- 

0.76 

3.38 

2.09 

1.46 

19.50 

23.93 

19.57 

17.23 

22.27 

2.52 
N/A 
N/A 
1.21 
N/A 
N/A 
N/A 
N/A 
N/A 

0.25 
1.12 
0.87 
0.49 
8.46 

10.80 
9.01 
9.11 

10.50 

0.04 
0.16 
0.10 
0.07 
1.21 
1.45 
1.45 
1.26 
1.51 

3.32 
N/A 
N/A 

2.74 
N/A 

r^A 

f^A 
N/A 
N/A 

1.05 

4.66 

3.06 

2.02 

29.17 

36.18 

30.03 

27.60 

34.28 

000 
000 
000 
000 
090 

50405  

50500  

50520  

50525  

090 
090 
090 
090 

50526  

A 

24.02 

N/A 

11.18 

1.62 

N/A 

36.82 

090 

50540  

A 

19.93 

N/A 

8.83 

1.28 

N/A 

30.04 

090 

50541  

50542  

50543  

50544  

50545  

50546  

50547  

^ 

A 
A 
A 

A 
A 

A 
A 

ney. 
Laparo  ablate  renal  cyst  ... 
Lajjaro  ablate  renal  mass 
Laparo  partial  nephrec- 
tomy. 
Laparoscopy,  pyeloplasty 
Laparo  radkal  nephrec- 
tomy. 
1  aparoscopic  nephrectomy 
1  aparo  removal  donor  kid- 

16.00 
20.00 
25.50 

22.40 
24.00 

20.48 
25.50 

N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

6.55 

8.32 

10.50 

8.66 
9.44 

8.40 
10.33 

0.99 
1.36 
1.36 

1.41 
1.53 

1.37 
2.04 

N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

23.54 
29.68 
37.36 

32.47 
34.97 

30.25 
37.87 

090 
090 
090 

090 
090 

090 
090 

50548  

A 
C 
A 
A 
A 

1  aparo  remove  k/ureter  .... 
1  aparoscope  proc,  renal  .. . 
Kidnev  endoscoov  

24.40 
0.00 
5.60 
5.99 
6.53 

N/A 

0.00 

5.03 

18.93 

19.59 

9.30 
0.00 
1.83 
1.99 
2.16 

1.49 
0.00 
0.33 
0.35 
0.38 

N/A 

0.00 

10.96 

25.27 

26.50 

35.19 
0.00 
7.76 
8.33 
9.07 

090 

50549  

50551 

YYY 
000 

50553 

Kidnev  endoscoov       

000 

50555  

Kidney  endoscopy  &  bi- 

000 

50557  

A 

opsy. 

Kidney  endoscopy  &  treat- 
ment. 

Renal  endoscopy/ 
radiotracer. 

Kidney  endoscopy  &  treat- 
ment. 

Renal  scope  w/tumor 
resect. 

Kidney  endoscopy  

6.62 

20.38 

2.17 

0.39 

27.39 

9.18 

000 

50559  

A 
A 

6.78 
7.59 

N/A 
18.03 

2.24 
2.49 

0.27 
0.44 

N/A 
26.06 

9.29 
10.52 

000 

50561  

.„ 

000 

50562  

50570 

A 

A 
A 
A 

10.92 

9.54 
10.35 
11.02 

N/A 

N/A 
N/A 
N/A 

3.93 

3.12 
3.39 
3.62 

0.84 

0.56 
0.64 
0.65 

N/A 

N/A 
N/A 
N/A 

15.69 

13.22 
14.38 
15.29 

090 
000 

50572 

Kidney  endoscopy  ....' 

000 

50574  

Kidney  endoscopy  &  bi- 

000 

50575 

A 
A 

opsy. 
Kidney  endoscopy  

13.98 
10.99 

N/A 
N/A 

4.58 
3.59 

0.84 
0.66 

N/A 
N/A 

19.40 
15.24 

000 

50576  

Kidney  endoscopy  &  treat- 
ment. 

Renal  endoscopy/ 
radiotracer. 

Kidney  endoscopy  &  treat- 
ment. 

Fragmenting  of  kidney 
stone. 

Exploration  of  ureter 

Insert  ureteral  support  

Removal  of  ureter  stone  ... 

Removal  of  ureter  stone  ... 

Removal  of  ureter  stone  ... 

Removal  of  ureter 

000 

50578  

50580  

A 
A 

11.35 
11.86 

N/A 
N/A 

3.71 
3.88 

0.67 
0.70 

N/A 
N/A 

15.73 
16.44 

000 
000 

50590 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

9.09 

15.84 

15.46 

15.92 

15.16 

14.94 

17.41 

19.55 

0.76 

1.51 

1.17 

1.16 

15.21 

18.90 

16.35 

18.49 

10.52 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

10.78 
4.66 
N/A 

10.98 
N/A 
N/A 
t^A 
N/A 

4.93 

7.33 
7.31 
7.60 
6.97 
6.90 
7.87 
8.61 
0.25 
0.66 
1.72 
0.38 
7.59 
9.55 
8.38 
8.73 

0.54 

0.99 
1.13 
1.08 
0.91 
0.90 
1.07 
1.19 
0.04 
0.09 
0.06 
0.06 
0.86 
1.68 
1.41 
1.44 

20.15 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

11.58 
6.26 
N/A 

12.20 
N/A 
N/A 
N/A 
N/A 

14.56 

24.16 

23.90 

24.60 

23.04 

22.74 

26.35 

29.35 

1.05 

2.26 

2.95 

1.60 

23.66 

30.13 

26.14 

28.66 

090 

50600 

090 

50605  

50610  

50620 

50630  

090 
090 
090 
090 

50650 

090 

50660 

Removal  of  ureter 

090 

50684  

50686  

50688  ....... 

50690  

50700 

Injection  for  ureter  x-ray  ... 
Measure  ureter  pressure  .. 

Change  of  ureter  tutje  

Injection  for  ureter  x-ray  ... 
Revision  of  ureter 

000 
000 
010 
000 
090 

50715 

Release  of  ureter 

090 

50722 

Release  of  ureter 

090 

50725  

Release/revise  ureter  

090 

'  CRT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  AH  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
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'CPT/ 
2HCPCS 


50727 
50728 
50740 
50750 
50760 
50770 
50780 

50782 

50783. 

50785. 

50600. 

50810. 

50815. 

50820 

50825. 

50630. 

50840 

50845 

50860 

50900 

50920  .. 

50930. 

50940.. 
50945.. 

50947.. 

50948  .. 

50949  . 
50951  . 
50953.. 
50955.. 


50957 

50959 
50961  . 

50970 
50972 

50974  . 

50976. 

50978  . 
50980. 

51000. 
51005. 
51010  . 
51020. 
51030. 
51040. 
51045. 
51050. 
51060. 
51065. 
51060. 

51500. 
51520. 


'OPT codes  an 
'Copynght 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD 


Status 


A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 

A 
A 
C 
A 
A 
A 


Description 


Revise  ureter  

Revise  ureter  

Fusion  of  ureter  &  kidney 
Fusion  of  ureter  &  kidney 

Fusion  of  ureters  

Splk:ing  of  ureters  

Reimplant  ureter  In  blad- 
der. 
Reimplant  ureter  in  blad- 
der. 
Reimplant  ureter  In  blad- 
der. 
Reimplant  ureter  In  blad- 
der. 
Implant  ureter  in  bowel  .... 
Fusion  of  ureter  &  bowel  . 
Urine  shunt  to  intestine  ... 
Construct  bowel  bladder  . 
Construct  bowel  bladder  . 

Revise  urine  flow 

Replace  ureter  by  bowel  . 
Appendico-vesicostomy  ... 
Transplant  ureter  to  skin  . 

Repair  of  ureter  

Closure  ureter/skin  fistula 
Closure  ureter/bowel  fis- 
tula. 

Release  of  ureter 

Laparoscopy 

ureterolithotomy. 
Laparo  new  ureter/bladder 
Laparo  new  ureter/bladder 
Laparoscope  proc,  ureter 

Endoscopy  of  ureter  

Endoscopy  of  ureter 

Ureter  endoscopy  &  bi- 
opsy. 
Ureter  endoscopy  &  treat- 
ment. 
Ureter  endoscopy  -&  tracer 
Ureter  endoscopy  &  treat- 
ment. 

Ureter  endoscopy  

Ureter  endoscopy  &  cath- 
eter. 
Ureter  endoscopy  &  bi- 
opsy. 
Ureter  endoscopy  &  treat- 
ment. 
Ureter  endoscopy  &  tracer 
Ureter  endoscopy  &  treat- 
ment. 

Drainage  of  bladder 

Drainage  of  bladder 

Drainage  of  bladder 

Incise  &  treat  bladder  

Incise  &  treat  bladder 

Incise  &  drain  bladder  

Jnclse  bladder/drain  ureter 
Removal  of  bladder  stone 
Removal  of  ureter  stone  ... 
Remove  ureter  cateulus  ... 
Drainage  of  bladder  ab- 
scess. 
Removal  of  bladder  cyst  .. 
Removal  of  bladder  lesion 


Physician 
work 
RVUs 


8.18 
12.02 
18.42 
19.51 
18.42 
19.51 
18.36 

19.54 

20.55 

20.52 

14.52 
20.05 
19.93 
.21.89 
28.18 
31.28 
20.00 
20.89 
15.36 
13.62 
14.33 
18.72 

14.51 
17.00 

24.50 
22.50 
0.00 
5.84 
6.24 
6.75 

6.79 

4.40 
6.05 

7.14 
6.89 

9.17 

9.04 

5.10 
6.85 

0.78 
1.02 
3.53 
6.71 
6.77 
4.40 
6.77 
6.92 
8.85 
8.85 
5.96 

10.14 
9.29 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
0.00 
5.45 
18.93 
19.81 

18.54 

N/A 
25.86 

N/A 
N/A 

N/A 

f^A 

N/A 
N/A 

2.03 
3.41 
5.88 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A  I 


Facility 
PE  RVUs 


5.44 
6.96 
8.27 
8.66 
8.30 
8.62 
8.22 

9.91 

9.67 

8.96 

7.34 
9.89 
9.34 
9.50 
12.20 
13.12 
9.32 
9.08 
7.23 
6.66 
7.09 
8.53 

6.96 
7.11 

10.14 
9.11 
0.00 
1.91 
2.05 
2.25 

2.23 

1.40 
1.98 

2.35 
2.31 

2.99 

2.97 

1.73 
2.25 

0.24 
0.34 
1.94 
4.27 
4.37 
3.12 
4.33 
4.01 
4.93 
4.77 
3.97 

5.24 
5.10 


Mal- 

practk^ 

RVUs 


Am9ican 


descnplions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Aoolv 
"-=>"  Dental  Associatior  AH  nghts  reserved. 


0.51 
0.88 
1.49 
1.24 
1.25 
1.25 
1.20 

1.13 

1.35 

1.30 

0.92 
1.78 
1.31 
1.38 
1.81 
2.20 
1.26 
1.26 
1.01 
0.98 
0.84 
1.57 

1.04 
1.15 

1.99 
1.83 
0.00 
0.35 
0.37 
0.38 

0.40 

0.18 
0.35 

0.43 
0.39 

0.53 

0.53 

0.30 
0.41 

0.05 
0.08 
0.23 
0.42 
0.42 
0.27 
0.47 
0.42 
0.54 
0.53 
0.35 

0.88 
0.58 


Non- 
acility 
total 


N/A 
N/A 
N/A 
WA 
N/A 
N/A 
N/A 

N/A 

r^A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

0.00 

11.64 

25.54 

26.94 

25.73 

N/A 
32.26 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 

2.86 
4.51 
9.64 
N/A 
N/A 
WA 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 


Facility 
total 

Gk)bal 

14.13 

090 

19.86 

090 

28.18 

090 

29.41 

090 

27.97 

090 

29.38 

090 

27.78 

090 

30.58 

090 

31.57 

30.78 

22.78 
31.72 
30.58 
32.77 
42.19 
46.60 
30.58 
31.23 
23.60 
21.26 
22.26 
28.82 

22.51 
25.26 

36.63 
33.44 
0.00 
8.10 
8.66 
9.38 

9.42 

5.98 
8.38 

9.92 
9.59 

12.69 

12.54 

7.13 
9.51 

1.07 

1.44 

5.70 

11.40 

11.56 

7.79 

11.57 

11.35 

14.32 

14.15 

10.28 

16.26 
14.97 


090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 

090 
090 
YYY 
000 
000 
000 

000 

000 
000 

000 
000 

000 

000 

000 
000 

000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
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Addendum  B. — Relative  Value  Units  (RVUS)  aud  Related  Information— Continued 


'CPT/ 
2HCPCS 

MOD 

Status 

Descriptk)n 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
aclHty 
total 

Facility 
total 

Gk>bal 

51525  

A 

Removal  of  bladder  lesion 

13.97 

N/A 

6.59 

0.85 

N/A 

21.41 

090 

51530  

A 

Removal  of  bladder  lesion 

12.38 

N/A 

6.18 

0.82 

N/A 

19.38 

090 

51535  ....... 

A 

Repair  of  ureter  lesion 

12.57 

N/A 

6.56 

0.90 

N/A 

20.03 

090 

51550  

A 

Partial  removal  of  bladder 

15.66 

N/A 

7.17 

1.05 

N/A 

23.88 

090 

51555 

A 

Partial  removal  of  bladder 

21.23 

N/A 

9.18 

1.37 

N/A 

31.78 

090 

51565 

A 

Revise  bladder  &  ureter(s) 

21.62 

N/A 

9.51 

1.40 

N/A 

32.53 

090 

51570  

A 

Removal  of  bladder  

24.24 

N/A 

10.35 

1.59 

N/A 

36.18 

090 

51575  

A 

Removal  of  bladder  & 
nodes. 

30.45 

N/A 

12.71 

1.88 

N/A 

45.04 

090 

51580 

A 

Remove  bladder/revise 

tract. 
Removal  of  bladder  & 

31.08 

N/A 

13.17 

1.94 

N/A 

46.19 

080 

51585  

A 

35.23 

N/A 

14.42 

2.18 

N/A 

51.83 

090 

nodes. 

51590  

A 

Remove  bladder/revise 

32.66 

N/A 

13.30 

2.01 

N/A 

47.97 

090 

51595  

A 

tract. 
Remove  bladder/revise 

tract. 
Remove  bladder/create 

37.14 

N/A 

14.86 

2.23 

N/A 

54.23 

090 

51596  

A 

39.52 

N/A 

16.01 

2.39 

N/A 

57.92 

090 

pouch. 

51597  

A 

Removal  of  pelvk:  struc- 
tures. 
Injection  for  bladder  x-ray 

38.35 

N/A 

15.57 

2.49 

N/A 

56.41 

090 

51600 

A 

0.88 

5.84 

0.29 

0.04 

6.76 

1.21 

000 

51605  

A 

Preparatbn  for  bladder 

0.64 

6.11 

0.35 

0.04 

6.79 

1.03 

000 

51610  

A 

lnjectk)n  for  bladder  x-ray 

1.05 

1.71 

0.61 

0.05 

2.81 

1.71 

000 

51700 

A 

Irrigation  of  bladder  

0.88 

1.69 

0.29 

0.05 

2.62 

1.22 

000 

51701  

A 

Insert  bladder  catheter  

0.50 

1.68 

0.19 

0.03 

2.21 

0.72 

000 

51702  

A 

Insert  temp  bladder  cath  .. 

0.50 

2.39 

0.26 

0.03 

2.92 

0.79 

000 

51703  

A 

Insert  bladder  cath,  com- 
plex. 

1.47 

3.11 

0.58 

0.09 

4.67 

2.14 

000 

51705  

A 

Change  of  bladder  tube  ... 

1.02 

2.39 

0.63 

0.06 

3.47 

1.71 

010 

51710  

A 

Change  of  bladder  tube  ... 

1.49 

3.51 

0.79 

0.09 

5.09 

2.37 

010 

51715  

*>• 

A 

Endoscopk:  injection/im- 
plant. 
Treatrrienf  of  bladder  le- 

3.74 

4.09 

1.39 

0.24 

8.07 

5.37 

000 

51720  

A 

1.96 

1.82 

0.72 

0.12 

3.90 

2.80 

000 

51725   

A 

sion. 
Simple  cystometrogram  .... 

1.51 

5.90 

N/A 

0.13 

7.54 

N/A 

000 

51725  

26  

A 

Simple  cystometrogram  .... 

1.51 

0.51 

0.51 

0.10 

2.12 

2.12 

000 

51725  

TC 

A 

Simple  cystometrogram  .... 

0.00 

5.40 

N/A 

0.03 

5.43 

N/A 

000 

51726  

A 

Complex  cystometrogram 

1.71 

7.93 

N/A 

0.15 

9.79 

N/A 

000 

51726  

26  

A 

Complex  cystometrogram 

1.71 

0.57 

0.57 

0.11 

2.39 

2.39 

000 

51726  

TC 

A 

Complex  cystometrogram 

0.00 

7.36 

N/A 

0.04 

7.40 

N/A 

000 

51736 

A 

Urine  flow  measurement  .. 

0.61 

0.61 

N/A 

0.05 

1.27 

N/A 

000 

51736 

26  

A 

Urine  flow  measurement  .. 

0.61 

0.20 

0.20 

0.04 

0.85 

0.85 

000 

51736  

TC 

A 

Urine  flow  measurement  .. 

0.00 

0.40 

N/A 

0.01 

0.41 

N/A 

000 

51741  ...... 

A 

Electro-uroflowmetry,  first 

1.14 

0.83 

N/A 

009 

2.06 

N/A 

000 

51741  

26  

A 

Electro-uroflowmetry,  first 

1.14 

0.38 

0.38 

0.07 

1.59 

1.59 

000 

51741  

TC 

A 

Electro-uroflowmetry,  first 

0.00 

0.45 

N/A 

0.02 

0.47 

N/A 

000 

51772 

A 

Urethra  pressure  profile  ... 

1.61 

5.89 

N/A 

0.16 

7.66 

N/A 

000 

51772  

26  

A 

Urethra  pressure  profile  .... 

1.61 

0.56 

0.56 

0.12 

2.29 

2.29 

000 

51772  

TC 

A 

Urethra  pressure  profile  .... 

0.00 

5.33 

N/A 

0.04 

5.37 

N/A 

000 

51784  

A 

Anal/urinary  muscle  study 

1.53 

4.18 

N/A 

0.13 

5.84 

N/A 

000 

51784 

26  

A 

Anal/urinary  muscle  study 

1.53 

0.52 

0.52 

0.10 

2.15 

2.15 

000 

51784  ..;.... 

TC 

A 

Anal/urinary  muscle  study 

0.00 

3.66 

N/A 

0.03 

3.69 

N/A 

000 

51785 

A 

Anal/urinary  muscle  study 

1.53 

4.69 

N/A 

0.12 

6.34 

N/A 

000 

51785  

26  

A 

Anal/urinary  muscle  study 

1.53 

0.51 

0.51 

0.09 

2.13 

2.13 

000 

51785  

TC 

A 

Anal/urinary  muscle  study 

0.00 

4.17 

N/A 

0.03 

4.20 

N/A 

000 

51792 

A 

Urinary  reflex  study  

1.10 

6.13 

N/A 

0.20 

7.43 

N/A 

000 

51792 

26 

A 

Urinary  reflex  study  

1.10 

0.42 

0.42 

0.09 

1.61 

1.61 

000 

51792 

TC  .  . 

A 

Urinary  reflex  study  

0.00 

5.70 

N/A 

0.11 

5.81 

N/A 

000 

51795  

A 

Urine  voiding  pressure 
study. 

1.53 

7.72 

N/A 

0.18 

9.43 

N/A 

000 

51795  

26  

A 

Urine  voiding  pressure 
study. 

1.53 

0.51 

0.51 

0.10 

2.14 

2.14 

000 

51795  

TC 

A 

Urine  voiding  pressure 
study. 

0.00 

7.20 

N/A 

0.08 

7.28 

N/A 

000 

'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
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^CPT/ 
2HCPCS 


51797 

51797 

51797 

51798 
51800. 

51820. 
51840. 
51841  . 
51845. 
51860. 
51865. 
51880. 
51900. 


MOO 


6 


C 


51920  ... 
51925  ... 
51940  ... 


51960 

51980 
51990 

51992. 
52000. 

52001  . 

52005. 

52007. 
52010. 

52204. 
52214. 
52224. 
&2234. 
52235. 
52240. 
52250. 

52260. 
52265. 
52270  . 

52275  . 

52276  .. 
52277.. 
52281  .. 
52282.. 
52283.. 
52285.. 
52290.. 
52300.. 
52301  .. 
52305  .. 
52310  .. 
52315  .. 

52317  .. 

52318  .. 


•OPT  codes 
2  Copyright 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 

A 

A 

A 
A 

A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 


A 
A 

A 
A 
A 
A 
A 
A 
A 

A 
A 
A 


Description 


Intraabdominal  pressure 

test. 
IntraatxJominal  pressure 

test. 
Intraabdominal  pressure 

test. 
Us  urine  capacity  n>easure 
Revision  of  bladder/ure- 

ttira. 
Revision  of  urinary  tract  .. 

Attach  bladder/urethra 

Attach  bladder/urethra 

Repair  bladder  neck  

Repair  of  bladder  wound  . 
Repair  of  bladder  wound  . 
Repair  of  t>ladder  opening 
Repair  bladder/vagina  le- 
sion. 
Ctose  bladder-uterus  fis- 
tula. 
Hysterectomy/bladder  re- 
pair. 
Correction  of  bladder  de- 
fect. 
Revision  of  bladder  & 

bowel. 
Construct  bladder  opening 
Laparo  urethral  suspen- 
sion. 

Laparo  sling  operation 

Cystoscopy  

Cystoscopy,  removal  of 

clots. 
Cystoscopy  &  ureter  cath- 
eter. 
Cystoscopy  and  biopsy  .... 
Cystoscopy  &  duct  cath- 
eter. 

Cystoscopy  

Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and 

radiotracer 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  &  revise  ure- 
thra. 
Cystoscopy  &  revise  ure- 
thra. 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy,  implant  stent 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 
Cystoscopy  and  treatment 

Remove  bladder  stone 

Remove  bladder  stone  


Physician 
work 
RVUs 


1.60 

1.60 

0.00 

0.00 
.17.42 

17.89 
10.71 
13.03 

9.73 
12.02 
15.04 

7.66 
12.97 

11.81 

15.58 

28.43 

23.01 

11.36 
12.50 

14.01 
2.01 
5.45 

2.37 

3.02 
3.02 

2.37 
3.71 
3.14 
4.63 
5.45 
9.72 
4.50 

3.92 
2.94 
3.37 

4.70 

5.00 
6.17 
2.80 
6.40 
3.74 
3.61 
4.59 
5.31 
5.51 
5.31 
2.81 
5.21 
6.72 
9.19 


Non- 
facility  PE 
RVUs 


6.08 

0.54 

5.54 

0.36 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 
3.45 
5.28 

6.17 

N/A 
N/A 

3.70 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
3.83 
N/A 

N/A 

N/A 

N/A 
7.56 

N/A 
4.11 
4.18 

N/A 

N/A 

N/A 

N/A 
3.60 

N/A 

N/A 

N/A 


Facility 
PE  RVUs 


N/A 

0.54 

N/A 

N/A 
8.05 


Mal- 
practice 
RVUs 


Non- 
acility 
total 


8.71 

5.66 

6.49 

5.18 

6.18 

7.14 

4.35 

6.53 

6.05 

9.02 

12.86 

10.37 

5.81 
ft  It 

6.27 
0.78 
1.91 

0.92 

1.18 
1.16 

0.93 
1.36 
1.18 
1.67 
1.95 
3.37 
1.70 

1.46 
1.14 
1.28 

1.71 

1.83 
2.31 
1.11 
2.29 
1.42 
1.37 
1.70 
1.96 
2.04 
1.90 
1.06 
1.88 
2.33 
3.17 


and  jescriptlons 

Amer  an 


onty  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
Dental  Association  All  rights  reserved 


0.14 

0.10 

0.04 

0.07 
1.17 

1.45 
0.87 
1.04 
0.62 
0.89 
1.01 
0.54 
0.87 

0.86 

1.48 

1.97 

1.41 

0.74 
1.02 

0.93 
0.12 
0.32 

0.15 

0.18 
0.18 

0.15 
0.22 
0.18 
0.27 
0.32 
0.58 
0.27 

0.23 
0.18 
0.20 

0.28 

0.30 
0.38 
0.17 
0.38 
0.22 
0.22 
0.27 
0.32 
0.39 
0.31 
0.17 
0.31 
0.40 
0.54 


7.82 

2.24 

5.58 

0.43 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

f^A 

N/A 
N/A 

N/A 

5.58 

11.05 

8.69 

IM/A 
N/A 

6.22 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
6.95 
N/A 

N/A 

N/A 

N/A 
10.53 

N/A 
8.07 
8.01 

N/A 

N/A 

N/A 

N/A 
6.58 

N/A 

N/A 

N/A 


Facility 
total 


N/A 

2.24 

N/A 

N/A 
26.64 

28.05 
17.24 
20.56 
15.53 
19.09 
23.19 
12.55 
20.37 

18.72 

26.08 

43.26 

34.79 

17.91 
19.75 

21.21 
2.91 
7.68 

3.44 

4.38 
4.36 

3.45 
5.29 
4.50 
6.57 
7.72 
13.67 
6.47 

5.61 
4.26 
4.85 

6.69 

7.13 
8.86 
4.08 
9.07 
5.38 
5.20 
6.56 
7.59 
7.94 
7.52 
4.04 
7.40 
9.45 
12.90 


Gtobal 


000 

000 

000 

XXX 
090 

090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 

090 
090 

090 
000 
000 

000 

000 
000 

000 
000 
000 
000 
000 
000 
000 

000 
000 
000 

000 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

'CPT/ 
2HCPCS 

MOD 

status 

Description 

Physk:tan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

FaciMy 
total 

Gk>bal 

52320  

A 

Cystoscopy  and  treatment 

4.70 

N/A 

1.68 

0.28 

N/A 

6.66 

000 

52325  

A 

Cystoscopy,  stone  re- 
moval. 

6.16 

N/A 

2.16 

0.37 

N/A 

8.69 

000 

52327  

A 

Cystoscopy,  inject  material 

5.19 

N/A 

1.87 

0.32 

N/A 

7.38 

000 

52330  

A 

Cystoscopy  and  treatment 

5.04 

N/A 

1.79 

0.30 

N/A 

7.13 

000 

52332  

A 

Cystoscopy  and  treatment 

2.83 

N/A 

1.08 

0.17 

N/A 

4.06 

000 

52334  

A 

Create  passage  to  kklney 

4.83 

N/A 

1.80 

0.28 

fM/A 

6.91 

000 

52341  

A 

Cysto  w/ureter  stricture  tx 

6.00 

N/A 

2.27 

0.37 

N/A 

8.64 

000 

52342  .:..... 

A 

Cysto  w/up  stricture  tx 

6.50 

N/A 

2.41 

0.40 

N/A 

9.31 

000 

52343  

A 

Cysto  w/renal  stricture  tx  .. 

7.20 

N/A 

2.69 

0.44 

N/A 

10.33 

000 

52344  

A 

Cysto/uretero,  stone  re- 

7.7a 

I^A 

2.87 

0.47 

N/A 

11.04 

000 

52345  

A 

Cysto/uretero  w/up  stric- 
ture. 
Cystouretero  w/renal  strict 

8.20 

N/A 

3.03 

0.50 

N/A 

11.73 

000 

52346  

A 

9.23 

N/A 

3.38 

0.57 

N/A 

13.18 

000 

52347  

A 

Cystoscopy,  resect  ducts 

5.28 

N/A 

1.76 

0.33 

N/A 

7.37 

000 

52351  

A 

Cystouretero  &  or 
pyeloscope. 

5.86 

N/A 

2.20 

0.36 

N/A 

8.42 

000 

52352  

A 

Cystouretero  w/stone  re- 

6.88 

N/A 

2.57 

0.42 

N/A 

9.87 

000 

52353  

A 

Cystouretero  w/lithotripsy 

7.97 

N/A 

2.93 

0.49 

N/A 

11.39 

000 

52354  

^ 

A 

Cystouretero  w/biopsy 

7.34 

N/A 

2.74 

0.45 

N/A 

10.53 

000 

52355  

A 

Cystouretero  w/excise 
tumor. 

8.82 

N/A 

3.22 

0.55 

N/A 

12.59 

000 

52400  

A 

Cystouretero  w/congen 

9.68 

N/A 

4.06 

0.60 

N/A 

14.34 

090 

52450 

A 

Incision  of  prostate  

7.64 

N/A 

3.80 

0.46 

N/A 

11.90 

090 

52500  

7 
A 

A 

Revision  of  bladder  neck  .. 
Dilation  prostatk:  urethra  .. 

8.47 
6.72 

N/A 
N/A 

4.06 
3.31 

0.50 
0.40 

N/A 
N/A 

13.03 
10.43 

090 

52510  

090 

52601  

A 

Prostatectomy  (TURP)  ..... 

12.37 

N/A 

5.27 

0.74 

N/A 

18.38 

090 

52606  

A 

Control  postop  bleeding  ... 

8.13 

N/A 

3.67 

0.49 

N/A 

12.29 

090 

52612  

A 

Prostatectomy,  first  stage 

7.98 

IM/A 

3.87 

0.48 

N/A 

12.33 

090 

52614  

A 

Prostatectomy,  second 
stage. 

6.84 

N/A 

3.47 

0.41 

N/A 

10.72 

090 

52620  

A 

Remove  residual  prostate 

6.61 

N/A 

3.18 

0.39 

N/A 

10.18 

090 

52630 

A 

Remove  prostate  regrowth 

7.26 

N/A 

3.38 

0.43 

N/A 

11.07 

090 

52640  

A 

Relieve  bladder  contrac- 
ture. 
Laser  surgery  of  prostate 

6.62 

N/A 

3.15 

0.39 

N/A 

10.16 

090 

52647  

A 

10.36 

33.53 

4.68 

0.61 

44.50 

15.65 

090 

52648  

A 

Laser  surgery  of  prostate 

11.21 

N/A 

4.95 

0.66 

N/A 

16.82 

090 

52700  

A 

Drainage  of  prostate  ab- 
scess. 
IrKislon  of  urethra 

6.80 

N/A 

3.37 

0.41 

N/A 

10.58 

090 

53000 

A 
A 
A 

2.28 
3.64 
1.77 

N/A 
N/A 
3.15 

1.59 
3.15 
0.69 

0.13 
0.20 
0.11 

N/A 
N/A 
5.03 

4.00 
6.99 
2.57 

010 

53010 

Incisk>n  of  urethra 

090 

53020  

Incision  of  urethra 

000 

53025  

A 

Incision  of  urethra 

1.13 

3.93 

0.52 

0.07 

5.13 

1.72 

000 

53040  

A 

Drainage  of  urethra  ab- 

6.40 

11.79 

6.71 

0.41 

18.60 

13.52 

090 

53060  

A 

scess. 
Drainage  of  urethra  ab- 

2.63 

N/A 

1.49 

0.23 

N/A 

4.35 

010 

53080 

..: 

A 

Drainage  of  urinary  leak- 

6.29 

N/A 

6.49 

0.42 

N/A 

13.20 

090 

53085  

A 

age. 
Drainage  of  urinary  leak- 

10.27 

N/A 

8.00 

0.67 

N/A 

18.94 

090 

53200 

A 

age. 
Biopsy  of  urethra  

2.59 

4.40 

1.00 

0.17 

7.16 

3.76 

000 

53210 



A 
A 

Removal  of  urethra 

12.57 
15.58 

N/A 
N/A 

6.41 
7.22 

0.81 
0.93 

N/A 
N/A 

19.79 
23.73 

090 

53215  

Removal  of  urethra 

090 

53220  

A 

Treatment  of  urethra  le- 

7.00 

N/A 

4.24 

0.44 

N/A 

11.68 

090 

53230  

A 

sion. 
Removal  of  urethra  lesion 

9.58 

N/A 

5.15 

0.60 

N/A 

15.33 

090 

53235  

A 

Removal  of  urethra  lesion 

10.14 

N/A 

5.34 

0.60 

N/A 

16.08 

090 

53240 

A 

Surgery  for  urethra  pouch 

6.45 

N/A 

4.01 

0.42 

N/A 

10.88 

090 

53250  

A 

Removal  of  urethra  gland 

5.89 

WA 

3.65 

0.35 

N/A 

9.89 

090 

5,'^?60 



A 

Treatment  of  urethra  le- 
skxv 

2.98 

3.36 

1.84 

0.23 

6.57 

5.05 

010 

^  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resened.  Applicable  FARS/DFARS  Apply. 
'  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


53265 

53270 

53275 

53400 

53405 

53410. 

53415. 

53420. 

53425  . 

53430. 
53431  . 

53440. 
53442. 
53444. 
53445. 

53446. 
53447. 

53448 

53449.. 
53450.. 
53460.. 
53502.. 
53505.. 
53510.. 
53515.. 
53520.. 
53600.. 
53601  .. 
53605.. 
53620.. 
53621  .. 
53660.. 
53661  .. 
53665.. 
53850... 


MOO 


53852 
53853 
53899 
54000 
54001 
54015 
54050. 

54055. 

54056. 

54057. 
54060. 
54065. 

54100. 
54105. 
54110. 
54111  . 
54112. 
54115. 
54120. 


<  CPT  codes  and 
'Copyright 


Amen  an 
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Status 


Description 


A 
A 

A 
A 
A 
A 

A 
A 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
C 
A 
A 
A 
A 


Treatment  of  urethra  le- 
sion. 

Removal  of  urethra  gland 

Repair  of  urethra  defect  .. 

Revise  urethra,  stage  1  ... 

Revise  urethra,  stage  2  ... 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstmct  urethra,  stage 
1. 

Reconstruct  urethra,  stage 
2 

Reconstruction  of  urethra 

Reconstruct  urethra/blad- 
der 

Male  sling  procedure  

Remove/revise  male  sling 

Insert  tandem  cuff  

Insert  uro/ves  nek  sphirK- 
ter. 

Remove  uro  sphincter   

Remove/replace  ur  sphinc- 
ter. 

Remov/repic  ur  sphinctr 
comp. 

Repair  uro  sphincter 

Revision  of  urethra  

Revision  of  urethra  

Repair  of  urethra  injury 

Repair  of  urethra  injury 

Repair  of  urethra  injury 

Repair  of  urethra  injury  ._.... 
Repair  of  urethra  defect  ... 

Dilate  urethra  stricture  

Dilate  urethra  stricture 

Dilate  urethra  stncture  

Dilate  urethra  stricture 

Dilate  urethra  stricture  ...... 

Dilation  of  urethra 

Dilation  of  urethra  

Dilation  of  urethra  

Prostatic  microwave 
thermotx. 

Prostatic  rf  thermotx  

Prostatic  water  thermother 
Urology  surgery  procedure 

Slitting  of  prepuce  

Slitting  of  prepuce  

Drain  penis  lesion 

Destruction,  penis  le- 

sion(s). 
Destruction,  penis  le- 

sion(s). 
Cryosurgery,  penis  le- 

sion(s). 
Laser  surg,  penis  lesion(s) 
Excision  of  penis  lesion(s) 
Destruction,  penis  le- 

sion(s). 

Biopsy  of  penis 

Biopsy  of  penis  

Treatment  of  penis  lesion 
Treat  penis  lesion,  graft  ... 
Treat  penis  lesion,  graft  ... 
Treatment  of  penis  lesion 
Partial  removal  of  penis  ... 


Physician 
work 
RVUs 


3.12 

3.09 
4.53 
12.77 
14.48 
16.44 
19.41 
14.08 

15.98 

16.34 
19.89 

13.62 
11.57 
13.40 
14.06 

10.23 
13.49 

21.15 

9.70 
6.14 
7.12 
7.63 
7.63 
10.11 
13.31 
8.68 
1.21 
0.98 
1.28 
1.62 
1.35 
0.71 
0.72 
0.76 
9.45 

9.88 
5.24 
0.00 
1.54 
2.19 
5.32 
1.24 

1.22 

1.24 

1.24 
1.93 
2.42 

1.90 

3.50 
10.13 
13.57 
15.86 

6.15 

9.97 


Non- 
facility  PE 
RVUs 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

r^A 

I^A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

NJA 

N/A 

N/A 

N/A 

1.20 

1.33 

N/A 

2.09 

2.17 

1.38 

1.37 

N/A 

100.81 

94.95 
58.79 
0.00 
N/A 
4.39 
N/A 
1.72 

1.64 

2.53 

N/A 
3.96 
N/A 

2.93 
N/A 
N/A 
N/A 
N/A 

8.78 
N/A 


Facility 
PE  RVUs 


1.88 

1.92 
2.33 
6.52 
6.90 
7.67 
7.87 
6.84 

7.50 

7.59 
8.59 

6.27 
5.72 
6.05 
7.72 

5.40 
6.63 

9.32 

5.17 

3.79 

4.21 

4.50 

4.37 

5.60 

6.38 

4.91 

0.45 

0.39 

0.42 

0.62 

0.51 

0.33 

0.31 

o:26 

4.41 

4.80 
3.25 
0.00 
1.37 
1.54 
2.64 
1.07 

0.82 

1.40 

0.89 
1.48 
1.74 

0.84 
2.01 
5.97 
7.05 
8.07 
4.66 
5.93 


Mal- 
practice 
RVUs 


lescriptions  only  are  copynght  American  Medicai  Association.  All  Rights  Hesen/ed.  Applicable  FARS/DFARS  AdoIv 
*»"  Of  ntal  Association  All  rights  resen/ed  ^^ 


0.20 

0.21 
0.28 
0.85 
0.91 
0.99 
1.16 
0.90 

0.97 

1.01 
1.30 

0.73 
0.55 
0.88 
0.84 

0.67 
0.79 

1.39 

0.57 
0.37 
0.43 
0.50 
0.46 
0.60 
0.83 
0.53 
0.07 
0.06 
0.08 
0.10 
0.08 
0.04 
0.04 
0.05 
0.56 

0.58 
0.27 
0.00 
0.10 
0.14 
0.33 
0.07 

0.07 

0.06 

0.08 
0.12 
0.13 

0.10 
0.21 
0.60 
0.79 
0.94 
0.39 
0.60 


Non- 
acility 
total 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

2.48 

2.37 

N/A 

3.81 

3.60 

2.13 

2.13 

N/A 

110.82 

105.41 
64.30 
0.00 
N/A 
6.72 
N/A 
3.03 

2.93 

3.83 

N/A 
6.01 
N/A 

4.93 
N/A 
N/A 
N/A 
N/A 
15.32 
N/A 


Facility 
total 


5.20 

5.22 
7.14 
20.14 
22.29 
25.10 
28.44 
21.82 

24.45 

24.94 
29.78 

20.62 
17.84 
20.33 
22.62 


Global 


010 

010 
010 
090 
090 
090 
090 
090 

090 

090 
090 

090 
090 
090 
090 


16.30 

090 

20.91 

090 

31.86 

090 

15.44 

090 

10.30 

090 

11.76 

090 

12.63 

090 

12.46 

090 

16.31 

090 

20.52 

090 

14.12 

090 

1.73 

000 

1.43 

000 

1.78 

000 

2.34 

000 

1.94 

000 

1.08 

000 

1.07 

000 

1.07 

000 

14.42 

090 

15.26 

090 

8.76 

090 

0.00 

YYY 

3.01 

010 

3.87 

010 

8.29 

010 

2.38 

010 

2.11 

010 

2.70 

010 

2.21 

010 

3.53 

010 

4.29 

010 

2.84 

000 

5.72 

010 

16.70 

090 

21.41 

090 

24.87 

090 

11.20 

090 

16.50 

090 

Federal  Register / Vol.  68,  No.  158 /Friday,  August  15,  2003 / Proposed  Rules 


49149 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


'OPT/ 
^HCPCS 


mod 


Status 


Description 


PhyskJian 
work 
RVUs 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 

practKe 

RVUs 


Non- 
acilrty 
total 


Facility 
total 


Gk>bal 


54125 
54130 
54135 
54150 
54152 
54160 
54161 
54162 
54163 
54164 
54200 
54205 
54220 
54230 
54231 
54235 
54240 
54240 
54240 
54250 
54250 
54250 
54300 
54304 
54308 
54312 
54316 
54318 
54322 
54324 
54326 
54328 
54332 
54336 
54340 

54344 

54348 

54352 
54360 
54380 
54385 
54390 
54400 
54401 
54405 

54406 

54408 

54410 

54411 

54415 

54416 

54417 

54420 
54430 
54435 


26 

TC 

26 
TC 


Removal  of  penis  

Remove  penis  &  nodes  .... 

Remove  penis  &  nodes  .... 

Circumcision  

Circumcision  

Circumcisktn  

Circumciswn  

Lysis  penil  circumk:  leskxi 

Ftepair  of  circunKision 

Frenutotomy  of  penis 

Treatment  of  penis  leskxi 

Treatment  of  penis  lesion 

Treatment  of  penis  lesion 

Prepare  penis  study    

Dynamk:  cavemosometry 

Penile  injectkjn  

Penis  study 

Penis  study 

Penis  study 

Penis  study 

Penis  study 

Penis  study  

Revision  of  penis 

Revision  of  penis 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Reconstruction  of  urethra 

Revise  penis/urethra  

Revise  penis/urethra  

Revise  penis/urethra  

Secondary  urethral  sur- 
gery. 

Secondary  urethral  sur- 
gery. 

SecorxJary  urethral  sur- 
gery. 

Reconstruct  urethra/penis 

Penis  plastic  surgery 

Repair  penis  

Repair  penis  

Repair  penis  and  bladder 

Insert  semi-rigid  prosthesis 

Insert  self-contd  prosthesis 

Insert  multi-comp  penis 
pros. 

Remove  muti-comp  penis 
pros. 

Repair  multi-comp  penis 
pros. 

Remove/replace  penis 
prosth. 

Remov/repk;  penis  pros, 
comp. 

Remove  self-contd  penis 
pros. 

Remv/repI  penis  contain 
pros. 

Remv/repic  penis  pros, 
compl. 

Revision  of  penis 

Revision  of  penis ^.... 

Reviskjn  of  penis 


13.53 

20.14 

26.36 

1.81 

2.31 

2.48 

3.27 

3.00 

3.00 

2.50 

1.06 

7.93 

2.42 

1.34 

2.04 

1.19 

1.31 

1.31 

0.00 

2.22 

2.22 

0.00 

10.41 

12.49 

11.83 

13.57 

16.82 

11.25 

13.01 

16.31 

15.72 

15.65 

17.08 

20.04 

8.91 

15.94 

17.15 

24.74 
11.93 
13.18 
15.39 
21.61 
8.99 
10.28 
13.43 

12.10 

12.75 

15.50 

16.00 

8.20 

10.87 

14.19 

11.42 

10.15 

6.12 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
1.88 
N/A 
4.03 
1.14 
1.43 
1.00 
1.04 
0.44 
0.61 
0.94 
0.73 
0.22 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/fii 

N/A 

t^A 

N/A 

N/A 

N/A 
N/A 
N/A 


7.11 
9.50 
11.54 
1.00 
1.23 
1.13 
1.61 
2.05 
2.07 
1.89 
1.02 
5.14 
0.98 
0.64 
0.89 
0.60 

N/A 
0.44 

N/A 

N/A 
0.73 

N/A 
6.17 
7.07 
6.67 
7.74 
8.75 
6.61 
6.99 
8.78 
8.48 
7.99 
8.47 
11.27 
5.61 

8.46 

9.20 

12.15 
653 
7.23 
8.84 

10.73 
4.78 
6.09 
6.49 

5.59 

5.91 

6.82 

7.25 

4.33 

5.54 

6.36 

6.39 
5.97 
4.41 


0.81 
1.19 
1.58 
0.17 
0.16 
0.16 
0.20 
0.20 
0.20 
0.16 
0.06 
0.47 
0.15 
0.08 
0.14 
0.07 
0.13 
0.08 
0.05 
0.16 
0.14 
0.02 
0.64 
0.74 
0.70 
0.81 
1.00 
1.15 
0.77 
1.03 
0.93 
0.92 
1.01 
1.90 
0.72 

1.10 

1.02 

1.62 
0.72 
1.16 
0.71 
1.28 
0.53 
0.61 
0.80 

0.75 

0.79 

0.96 

0.80 

0.54 

0.55 

0.55 

0.72 
0.60 
0.36 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
3.00 
N/A 
6.60 
2.56 
3.61 
2.26 
2.48 
1.83 
0.66 
3.32 
3.09 
0.24 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 


21.45 

30.83 

39.48 

2.98 

3.70 

3.77 

5.08 

5.25 

5.27 

4.55 

2.14 

13.54 

3.55 

2.06 

3.07 

1.86 

N/A 

1.83 

N/A 

N/A 

3.09 

N/A 

17.22 

20.30 

19.20 

22.12 

26.57 

19.01 

20.77 

26.12 

25.13 

24.56 

26.56 

33.21 

15.24 

25.50 

27.37 

38.51 
19.18 
21.57 
24.94 
33.62 
14.30 
16.98 
20.72 

18.44 

19.45 

23.28 

24.05 

13.07 

16.96 

21.10 

18.53 
16.72 
10.89 


090 
090 
090 
010 
010 
010 
010 
010 
010 
010 
010 
090 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

080 

080 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 

090 

090 

090 

090 
090 
090 


^  CPT  codes  and  descriptions  only  are  copyright  Amehcan  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'  Copynght  American  Dental  Association.  All  rights  reserved. 


49150 


'CFT/ 
2HCPCS 


54440  



54450  

54500  ..... 

54505  

54512  

54520  

54522  

54530  

54535  



54550  

54560  

54600  

54620  

54640 

54650  

54660  .... 

54670  

54680  

■ 

54690 

.  

54692  

54699  

54700  

54800  

54820  

54830 

54840 

54860  

54861  

' 

54900  

54901  

55000 

55040 



55041  

55060 

55100 

55110 

55120 „ 

55150  

55175  

55180  

55200 

55250 

55300 



55400 

55450  

55500 

55520 



55530  

•  

55535  

55540 

55550.......  . 

55559  

55600 

55605  

55650 



55680  

■»• 

< 

'CPT  codes 

'Copyright 
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Addendum  B. — Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


MOD 


status 


c 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Repair  of  penis  

Preputial  stretching 

Biopsy  of  testis  

Biopsy  of  testis  

Excise  lesion  testis 

Removal  of  testis 

Orchiectomy,  partial  

Removal  of  testis 

Extensive  testis  surgery  .. 

Exploration  for  testis 

Exploration  for  testis 

Reduce  testis  torsion 

Suspension  of  testis  

Suspension  of  testis  

Orchiopexy  (Fowler-Ste- 
phens). 

Revision  of  testis  

Repair  testis  injury 

Relocation  of  testis(es)  .... 

Laparoscopy,  orchiectomy 

Laparoscopy,  orchiopexy 

Laparoscope  proc,  testis  .. 

Drainage  of  scrotum  

Biopsy  of  epididymis  

Exploration  of  epididymis 

Remove  epididymis  lesion 

Remove  epididymis  lesion 

Removal  of  epididymis  

Removal  of  epididymis  

Fusion  of  spermatic  ducts 

Fusion  of  spermatic  ducts 

Drainage  of  hydrocele  

Removal  of  hydrocele  

Removal  of  hydroceles 

Repair  of  hydrocele  

Drainage  of  scrotum  ab- 
scess. 

Explore  scrotum  

Removal  of  scrotum  lesion 

Removal  of  scrotum  

Revision  of  scrotum  

Revision  of  scrotum 

Incision  of  sperm  duct  

Removal  of  sperm  duct(s) 

Prepare,  sperm  duct  x-ray 

Repair  of  sperm  duct 

Ligation  of  sperm  duct 

Removal  of  hydrocele  

Removal  of  sperm  cord  le- 
sion. 

Revise  spermatic  cord 
veins. 

Revise  spermatic  cord 
veins. 

Revise  hemia  &  sperm 
veins. 

Laparo  ligate  spermatic 
vein. 

Laparo  proc,  spermatic 
cord. 

Incise  sperm  duct  pouch  .. 

Incise  sfjerm  duct  fxjuch  .. 

Remove  sperm  duct 
pouch. 

Remove  sperm  pouch  le- 
sion. 


Physician 
work 
RVUs 


0.00 
1.12 
1.31 
3.46 
8.58 
5.23 
9.50 
8.58 

12.16 
7.78 

11.13 
7.01 
4.90 
6.90 

11.45 

5.11 

6.41 

12.65 

10.96 

12.88 

0.00 

3.43 

2.33 

5.14 

5.38 

5.20 

6.32 

8.90 

13.20 

17.94 

1.43 

5.36 

7.74 

5.52 

2.13 

5.70 
5.09 
7.22 
5.24 
10.72 
4.24 
3.29 
3.51 
8.49 
4.12 
5.59 
6.03 

5.66 

6.56 

7.67 

6.57 

0.00 

6.38 

7.96 

11.80 

5.19 


Non- 
facility  PE 
RVUs 


0.00 
1.13 
0.62 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

0.00 
N/A 

0.97 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

2.15 
N/A 
N/A 
N/A 

3.85 

N/A 

8.73 

N/A 

N/A 

NJA 

9.10 

9.29 

N/A 

N/A 

7.34 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

0.00 

N/A 
N/A 
N/A 

N/A 


Facility 
PE  RVUs 


0.00 
0.48 
0.58 
1.98 
4.37 
3.01 
5.12 
4.52 
5.96 
4.12 
5.56 
3.79 
2.52 
3.97 
5.83 

3.19 
3.70 
6.51 
5.45 
5.57 
0.00 
2.00 
0.92 
3.16 
3.25 
3.01 
3.61 
4.55 
6.13 
8.12 
0.66 
3.07 
4.14 
3.25 
1.62 

3.31 
3.11 
4.10 
3.24 
5.69 
2.60 
2.89 
1.34 
4.38 
1.92 
3.28 
3.41 

3.24 

3.63 

3.96 

3.63 

0.00 

3.63 
4.55 
5.58 

3.19 


Mal- 
practice 
RVUs 


anc  descriptions 


Amei  can 


only  are  copyrigM  American  Medical  AssociatJon.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
Dental  Association  All  nghts  reserved. 


0.00 
0.07 
0.08 
0.21 
0.56 
0.33 
0.62 
0.53 
0.83 
0.49 
0.79 
0.45 
0.31 
0.49 
0.81 

0.35 
0.41 
0.94 
0.99 
0.87 
0.00 
0.23 
0.14 
0.33 
0.34 
0.31 
0.38 
0.52 
1.34 
1.83 
0.10 
0.35 
0.50 
0.37 
0.15 

0.36 
0.33 
0.47 
0.33 
0.72 
0.25 
0.21 
0.20 
0.50 
0.24 
0.43 
0.56 

0.36 

0.42 

0.74 

Q.47 

0.00 

0.38 
0.54 
0.72 

0.31 


Non- 
acility 
total 


Facility 
total 


0.00 
2.32 
2.01 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
f^A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
0.00 
N/A 
3.44 
N/A 
N/A 
N/A 
N/A 
N/A 
t^A 
N/A 
3.68 
N/A 
N/A 
N/A 
6.13 

N/A 

14.15 

N/A 

N/A 

N/A 

13.59 

12.79 

I^A 

N/A 

11.70 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

0.00 

N/A 
N/A 
N/A 

N/A 


0.00 

1.67 

1.97 

5.65 

13.51 

8.57 

15.24 

13.63 

18.95 

12.39 

17.48 

11.25 

7.73 

11.36 

18.09 

8.65 

10.52 

20.10 

17.40 

19.32 

0.00 

5.66 

3.39 

8.63 

8.97 

8.52 

10.31 

13.97 

20.67 

27.89 

2.19 

8.78 

12.38 

9.14 

3.90 

9.37 
8.53 

11.79 
8.81 

17.13 
7.09 
6.39 
5.05 

13.37 
6.28 
9.30 

10.00 

9.26 
10.61 
12.37 
10.67 

0.00 

10.39 
13.05 
18.10 

8.69 


Global 


^CPT/ 
2HCPCS 


090 
000 
000 
010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 

090 
090 
090 
090 
090 
YYY 
010 
000 
090 
090 
090 
090 
090 
090 
090 
000 
090 
090 
090 
010 

090 
090 
090 
090 
090 
090 
090 
000 
090 
010 
090 
090 

090 

090 

090 

090 

YYY 

090 
090 
090 

090 


55700 
55705 
55720 

55725 

55801 
55810 
55812 
55815 
55821 
55831 
55840 
55842 
55845 
55859 
55860 

55862 
55865 
55866 

55870 
55873 
55899 
56405 
56420 
56440 
56441 
56501 
56515 

56605 
56606 
56620 
56625 
56630 
56631 
56632 
56633 
56634 
56637 
56640 
56700 
56720 
56740 

56800 
56805 
56810 
56820 
56821 

57000 
57010 

57020 
57022 

57023 

57061 

57065 

57100 


MOD 


Status 


Description 


Biopsy  of  prostate  

Biopsy  of  prostate  

Drainage  of  prostate  ab- 
scess. 
Drainage  of  prostate  ab- 
scess. 

Removal  of  prostate  

Extensive  prostate  surgery 
Extensive  prostate  surgery 
Extensive  prostate  surgery 

Removal  of  prostate  

Removal  of  prostate  

Extensive  prostate  surgery 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Percut/needle  insert,  pros 
Surgical  exposure,  pros- 
tate. 
Extensive  prostate  surgery 
Extensive  prostate  surgery 
Laparo  radical  prostatec- 
tomy. 

Electroejaculation  

Cryoablate  prostate  

Genital  surgery  procedure 
I  &  D  of  vulva/perineum  ... 
Drainage  of  gland  abscess 
Surgery  for  vulva  lesion  ... 

Lysis  of  labial  lesion(s)  

Dkestroy,  vulva  lesions,  sim 
Destroy  vulva  lesion/s 

compl. 
Biopsy  of  vulva/perineum 
Biopsy  of  vulva/perineum 
Partial  removal  of  vulva  .... 
Complete  removal  of  vulva 
Extorsive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Extensive  vulva  surgery 
Partial  removal  of  hymen 

Incision  of  hymen  

Remove  vagina  gland  le- 
sion. 

Repair  of  vagina  

Repair  clitoris 

Repair  of  perineum 

Exam  of  vulva  w/scope  .. 
Exam/biopsy  of  vulva  w/ 
scope. 

Exploration  of  vagina 

Drainage  of  pelvic  ab- 
scess. 
Drainage  of  pelvic  fluid  ... 
I  &  d  vaginal  hematoma, 

PP 
I  &  d  vag  hematoma,  non 

Ob. 

Destroy  vag  lesions,  sim- 
ple. 

Destroy  vag  lesions,  com- 
plex. 

Biopsy  of  vagina 


Physician 
work 
RVUs 


1.57 
4.57 
7.64 

8.68 

17.80 
22.58 
27.51 
30.46 
14.25 
15.62 
22.69 
24.38 
28.55 
12.52 
14.45 

18.39 
22.87 
30.74 

2.58 
19.47 
0.00 
1.44 
1.39 
2.84 
1.97 
1.53 
2.76 

1.10 

0.55 

7.47 

8.40 

12.36 

16.20 

20.29 

16.47 

17.88 

21.97 

22.17 

2.52 

0.68 

4.57 

3.89 
18.86 
4.13 
1.50 
2.05 

2.97 
6.03 

1.50 
2.56 

4.75 

1.25 

2.61 

1.20 


Non- 
facility  PE 
RVUs 


4.42 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

1.59 
N/A 
0.00 
1.37 
2.37 
N/A 
1.87 
1.84 
2.63 

1.12 
0.51 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
1.39 
1.82 

N/A 
N/A 

098 
N/A 

N/A 

1.72 

2.38 

1.14 


Facility 
PE  RVUs 


0.73 
2.37 
4.32 

4.97 

8.10 

9.58 

11.67 

12.61 

6.66 

7.12 

9.94 

10.50 

11.73 

6.23 

6.71 

8.36 

9.79 

12.06 

1.11 
9.34 
0.00 
1.18 
1.11 
1.75 
1.46 
1.30 
1.88 

0.47 

0.22 

5.16 

5.81 

7.40 

9.64 

10.11 

9.24 

10.31 

11.98 

11.35 

1.78 

0.41 

2.53 

2.25 
9.80 
2.36 
0.65 
0.92 

1.78 
4.07 

0.61 
1,55 

2.66 

1.17 

1.76 

0.49 


Mal- 
practice 
RVUs 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicat)te  FAR&DFARS  Apply. 
2  Copyright  American  Dental  Association.  All  rights  reserved. 


0.10 
0.26 
0.44 

0.51 

1.08 
1.35 
1.69 
1.84 
0.85 
0.94 
1.37 
1.48 
1.71 
0.74 
0.82 

1.14 
1.37 
1.37 

0.14 
1.02 
0.00 
0.14 
0.13 
0.28 
0.17 
0.15 
0.18 

0.11 
0.06 
0.76 
0.84 
1.23 
1.63 
2.03 
1.66 
1.78 
2.18 
2.26 
0.24 
0.07 
0.37 

0.37 
1.82 
0.41 
0.10 
0.13 

0.28 
0.57 

0.15 
0.24 

0.24 

0.13 

0.26 

0.10 


Non- 
acility 
total 


6.09 

N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
I^A 

4.31 
N/A 
0.00 
2.95 
3.89 
N/A 
4.01 
3.52 
5.57 

2.33 
1.12 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
2.99 
4.00 

N/A 
N/A 

2.63 
I^A 

N/A 

3.10 

5.25 

2.44 


Facility 
total 


2.40 

7.20 

12.40 

14.16 

26.98 
33.51 
40.87 
44.91 
21.76 
23.68 
34.00 
36.36 
41.99 
19.49 
21.98 

27.89 
34.03 
44.19 

3.83 
29  83 
0.00 
2.76 
2.63 
4.87 
3.60 
298 
4.82 

1.68 

0.83 

13.39 

15.05 

20.99 

27.47 

32.43 

27.37 

29.97 

36.13 

35  78 

4.54 

1.16 

7.47 

6.51 
30.48 
6.90 
2.25 
3.10 

5.03 
10.67 

2.26 
4.35 

7.65 

2.55 

4.63 

1.79 


Global 


000 
010 
090 

090 

0i90 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 

000 
090 
YYY 
010 
010 
010 
010 
010 
010 

000 

zzz 

090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
000 
010 

010 

090 
010 
000 
000 

010 
090 

000 
010 

010 

010 

010 

000 


K 
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^        '  CPT/ 
2HCPCS 

MOO 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

57105  

A 

Biopsy  of  vagina 

Remove  vagina  wall,  par- 
tial. 

Remove  vagina  tissue, 
part 

Vaginectomy  partial  w/ 

1  69 

2.01 
N/A 

1.38 
4.46 

10.90 

0.17 
0.58 

2.17 

3.87 
N/A 

N/A 

3.24 
11.40 

36.07 

010 
090 

090 

57106  

A 

636 

57107  

A 

23.00 

N/A 

57109  

A 

27.00 

N/A 

11.82 

1.97 

N/A 

40.79 

090 

nodes. 

57110 

A 

Remove  vagiha  wall,  com- 
plete. 

14.29 

N/A 

7.63 

1.43 

N/A 

23.35 

090 

57111  

A 

Remove  vagina  tissue, 
compl. 

27.00 

N/A 

13.01 

2.71 

N/A 

42.72 

090 

57112 



A 

Vaginectomy  w/nodes, 
compl. 

29.00 

N/A 

12.66 

2.19 

N/A 

43.85 

090 

•   57120  



A 

Closure  of  vagina  

7.41 

N/A 

4.88 

0.75 

N/A 

13.04 

090 

57130  



A 

Remove  vagina  lesion 

2.43 

2.24 

1.60 

0.23 

4.90 

4.26 

010 

57135  



A 

Remove  vagina  lesion 

2.67 

2.33 

1.70 

0.26 

5.26 

4.63 

010 

57150 

A 

Treat  vagina  infection  

0.55 

1.14 

0.22 

0.06 

1.75 

0.83 

000 

57155  



A 

Insert  uteri  tandems/ 
ovoids. 

6.27 

N/A 

4.04 

0.59 

N/A 

10.90 

090 

-     57160  

■ 



A 

Insert  pessary/other  de- 
vice. 
Fitting  of  diaphragm/cap  ... 

0.89 

1.12 

0.40 

0.09 

2.10 

1.38 

000 

571 7Q 



A 

0.91 

1.54 

0.34 

0.09 

2.54 

1.34 

000 

57180  

A 

Treat  vaginal  bleeding 

1.58 

2.28 

1.35 

0.16 

4.02 

3.09 

010 

57200  

A 

Repair  of  vagina  , 

3.94 

N/A 

2.97 

0.38 

N/A 

7.29 

090 

57210  



A 

Repair  vagina/perineum  ... 

5.17 

N/A 

3.51 

0.50 

N/A 

9.18 

090 

57220  

A 

Revision  of  urettira  

4  31 

t^A 

3  18 

0.42 
0.50 

N/A 
N/A 

7.91 
9.61 

090 
090 

57230  



A 

Repair  of  urettiral  lesion  ... 

5.64 

N/A 

3.47 

57240  



A 

Repair  bladder  &  vagina  .. 

6.07 

N/A 

3.94 

0.53 

N/A 

10.54 

090 

57250  



A 

Repair  rectum  &  vagina  ... 

5.53 

N/A 

3.65 

0.54 

N/A 

9.72 

090 

57260  

A 

Repair  of  vagina  

8.27 

N/A 

4.98 

0.83 

N/A 

14.08 

090 

57265  

A 

Extensive  repair  of  vagina 

11.34 

N/A 

6.21 

1.14 

t^A 

18.69 

090 

57268  

,..».... 

A 

Repair  of  bowel  bulge  

6.76 

N/A 

4.33 

0.66 

N/A 

11.75 

090 

57270  



A 

Repair  of  bowel  pouch  

12.11 

N/A 

6.44 

1.17 

N/A 

19.72 

090 

57280  



A 

Suspension  of  vagina  

15.04 

N/A 

7.58 

1.44 

N/A 

24.06 

090 

57282  

A 

Repair  of  vaginal  prolapse 

8.86 

N/A 

5.43 

0.86 

N/A 

15.15 

090 

57284  



A 

Repair  paravaginal  defect 

12.70 

N/A 

7.30 

1.17 

N/A 

21.17 

090 

57287  

A 

Revise/remove  sling  repair 

10.71 

N/A 

5.65 

0.74 

N/A 

17.10 

090 

57288  



A 

Repair  bladder  defect 

13.02 

N/A 

6.09 

0.86 

N/A 

19.97 

090 

57289  



A 

Repair  bladder  &  vagina  .. 

11.58 

N/A 

6.22 

0.95 

N/A 

18.75 

090 

57291  



A 

Construction  of  vagina  

7.95 

N/A 

5.08 

0.78 

N/A 

13.81 

090 

57292  



A 

Constaict  vagina  with  graft 

13.09 

N/A 

7.17 

1.29 

N/A 

21.55 

090 

57300  



A 

Repair  rectum-vagina  fis- 
tula 

7.61 

N/A 

4.37 

0.70 

N/A 

12.68 

090 

57305  

A 

Repair  rectum-vagina  fis- 
tula 

13.77 

N/A 

6.40 

1.33 

N/A 

21.50 

090 

57307  ........ 

A 

Fistula  repair  &  colostomy 

15.93 

Wa 

7.18 

1.59 

N/A 

24.70 

090 

57308  



A  • 

Fistula  repair,  transperine 

9.94 

N/A 

5.28 

0.91 

N/A 

16.13 

090 

57310  



A 

Repair  urethrovaginal  le- 

6.78 

N/A 

4.22 

0.45 

N/A 

11.45 

090 

57311  

A 

Repair  urethrovaginal  le- 

7.98 

N/A 

4.70 

0.51 

N/A 

13.19 

090 

57320  



A 

Repair  bladder-vagina  le- 

8.01 

N/A 

4.77 

0.60 

N/A 

13.38 

090 

57330 



A 

Repair  bladder-vagina  le- 
sion. 
Repair  vagina  

12.35 

N/A 

6.17 

0.86 

N/A 

19.38 

090 

57335 



A 

18.73 

N/A 

9.53 

1.66 

N/A 

29.92 

090 

.    57400  



A 

Dilation  of  vagina 

2.27 

N/A 

1.16 

0.22 

N/A 

3.65 

000 

574ia 

A 

Pelvic  examination  

1  75 

2  10 

0.91 
1.47 

0.14 
0.19 

3.99 
N/A 

2.80 
3.83 

000 
010 

57415 



A 

Remove  vaginal  foreign 

2.17 

N/A 

body. 

57420  

A 

Exam  of  vagina  w/scope  .. 

1.60 

1.43 

0.69 

0.10 

3.13 

2.39 

000 

57421  

A 

ExanVbiopsy  of  vag  w/ 

scope. 
Exam  of  cervix  w/scope  ... 

2.20 

1.91 

0.98 

0.13 

4.24 

3.31 

000 

57452  .......     . 

A 

1.50 

1.45 

0.64 

0.10 

3.05 

2.24 

000 

57454  

A 

Bx/curett  of  cervix  w/scope 

2.33 

1.80 

1.02 

0.13 

4.26 

3.48 

000 

57455  

A 

Biopsy  of  cervix  w/scope  ..  1 

1.99 

1.79 

0.89 

0.13 
vppty 

3.91 

3.01 

000 

'CPTcodesar 
^Ca(>yrignAm 

K  descnptions  only  ars 
B  lean  OentaJ  Assooati 

copyright  American  Medical  Association.  All  Rigtits  Res< 
on.  All  ngtits  reserved 
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ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


^CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
worlc 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
adNty 
tcrtal 

Facility 
total 

Global 

57456  

A 

Endocerv  curettage  w/ 

1.85 

1.72 

0.84 

0.13 

3.70 

2.82 

000 

57460  

57461  

A 
A 

scope. 
Bx  of  cervix  w/scope,  leep 
Conz  of  cervix  w/scope, 

leep. 

Biopsy  of  cervix  

Endocervical  curettage 

Cauterization  of  cervix 

Cryocautery  of  cervix  

Laser  surgery  of  cervix 

Conization  of  cervix  

Conization  of  cervix  

Removal  of  cervix 

Removal  of  cervix,  radical 
Removal  of  residual  cervix 
Remove  cervix/repair  pel- 

2.83 
3.44 

6.23 
6.48 

1.25 
1.43 

0.28 
0.28 

9.34 
10.20 

4.36 
5.15 

000 
000 

57500  

57505  

57510  

57511  

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

0.97 

1.14 

1.90 

1.90 

1.90 

4.04 

3.36 

4.79 

28.00 

12.22 

13.03 

2.76 
1.52 
1.61 
1.88 
1.93 
5.05 
4.55 
N/A 
N/A 
N/A 
N/A 

0.48 
1.14 
1.07 
1.42 
1.45 
2.86 
2.81 
3.67 
13.74 
6.55 
7.00 

0.10 
0.12 
0.18 
0.18 
0.19 
0.41 
0.34 
0.48 
2.46 
1.21 
1.30 

3.83 

2.78 

3.69 

3.96 

4.02 

9.50 

8.25 

N/A 

N/A 

N/A 

N/A 

1.55 

2.40 

3.15 

3.50 

3.54 

7.31 

6.51 

8.94 

44.20 

19.98 

21.33 

GOO 
010 
010 
010 

57513  

57520  

57522  

57530  

57531  

57540  

57545  

010 
090 
090 
090 
090 
090 
090 

57550  

57555  ....... 

A 

A 

Removal  of  residual  cervix 
Remove  cervix/repair  va- 

5.53 
8.95 

N/A 
N/A 

4.08 
5.39 

0.55 
0.89 

N/A 
N/A 

10.16 
15.23 

090 
090 

57556  

57700  

57720  

57800  

57820  

A 

A* 
A 
A 
A 
A 
A 
A 

A 
A 

A 
A 
A 
A 
A 
A 

gina. 

Remove  cervix,  repair 
bowel. 

Revision  of  cervix  

Revision  of  cervix  

Dilation  of  cervical  canal  .. 

D  &  c  of  residual  cervix  .... 

Biopsy  of  uterus  lining 

Dilation  and  curettage  

Myomectomy  atxlom 
method. 

Myomectomy  vag  method 

Myomectomy  atxlom  com- 
plex. 

Total  hvsterectomv  

.  8.37 

3.55 
4.13 
0.77 
1.67 
1.53 
3.27 
14.60 

8.04 
19.00 

15.24 
20.60 
15.29 
21.59 
28.85 
38.39 

N/A 

N/A 
N/A 
0.79 
1.52 
1.37 
2.37 
N/A 

N/A 
I^A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

5.13 

3.28 
3.36 
0.49 
1.17 
0.74 
1.92 
7.39 

5.08 
8.97 

7.70 
10.09 

7.67 
10.36 
13.72 
18.32 

0.80 

0.33 
0.41 
0.08 
0.17 
0.07 
0.33 
1.46 

0.80 
1.46 

1.57 

1.52 

1.54 

2A5i 

2.91 

3.76 

N/A 

N/A 
N/A 
1.64 
3.36 
2.97 
5.97 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

14.30 

7.16 
7.90 
1.34 
3.01 
2.34 
5.52 
23.45 

13.92 
29.43 

24.51 
32.21 
24.50 
34.10 
45.48 
60.47 

090 

090 
090 

000 
010 

58100  

58120  

000 
010 

58140 

090 

58145  

58146  

090 
090 

58150 

090 

58152 

Total  hysterectomy  

09C 

58180  

Partial  hysterectomy 

Extensive  hysterectomy  ... 
Extensive  hysterectomy  ... 
Removal  of  pelvis  con- 
tents. 

Vaginal  hysterectomy 

Vag  hyst  including  t/o 

Vag  hyst  w/t/o  &  vag  re- 

090 

58200  

58210  

58240  

090 
090 
090 

58260  

58262  

58263  

A 
A 
A 

12.98 
14.77 
16.06 

N/A 
N/A 
N/A 

6.87 
7.63 
8.15 

1.23 
1.42 
1.55 

N/A 
N/A 
N/A 

21.08 
23.82 
25.76 

090 
090 
090 

58267  

58270  

A 
A 

Vag  hyst  w/urinary  repair 
Vag  hyst  w/enterocele  re- 

17.04 
14.26 

r^A 

t^A 

8.57 
7.25 

1.51 
1.37 

N/A 
N/A 

27.12 
22.88 

090 
090 

58275  

A 

pair. 
Hysterectomy/revise  va- 

15.76 

N/A 

7.92 

1.51 

N/A 

25.19 

090 

58280  

A 

gina. 
Hysterectomy/revise  va- 

17.01 

N/A 

8.42 

1.54 

N/A 

26.97 

090 

58285  

58290 

A 
A 
A 
A 

A 

Extensive  hysterectomy  ... 
Vaa  hvst  comolex  

22.26 
19.00 
20.79 
22.08 

23.06 

N/A 

r^A 

N/A 
N/A 

N/A 

10.45 

9.07 

10.10 

10.64 

11.15 

1.88 
1.23 
1.42 
1.55 

1.51 

N/A 
N/A 
N/A 
N/A 

N/A 

34.59 
29.30 
32.31 
34.27 

35.72 

090 
090 

58291  

58292  

58293  

Vag  hyst  inci  t/o,  complex 

Vag  hyst  t/o  &  repair, 
compl. 

Vag  hyst  w/uro  repair, 
compl. 

Vag  hyst  w/enterocele, 
compl. 

Insert  intrauterine  device  .. 

Remove  intrauterine  de- 
vice. 

Artificial  insemination 

Artificial  insemination 

Sperm  washing 

090 
090 

090 

58294  

A 

N 
A 

A 
A 
A 

20.28 

1.01 
1.27 

0.92 
1.10 
0.23 

N/A 

1.55 
1.37 

1.19 
1.25 
0.24 

9.89 

0.39 
0.49 

0.38 
0.43 
0.10 

1.37 

0.10 
0.13 

0.10 
0.11 
0.02 

N/A 

2.66 
2.77 

2.21 
2.46 
0.49 

31.54 

1.50 
1.89 

1.40 
1.64 
0.35 

090 

58300    

XXX 

58301  

000 

58321  

58322  

58323  

000 
000 
000 

'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARSOFARS  Apply. 
'  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


58340 
58345 
58346 


58350  

58353  

58400  

58410  ....... 

58520 .> 

58540 

58545  


JK)0 


58546 

58550 

58552. 
58553. 
58554, 

58555. 

58558  . 
58559. 
58560. 

58561  . 

58562  . 
58563. 
58578. 
58579. 
58600. 
58605. 
58611  . 
58615  . 
58660. 
58661  . 

58662.. 

58670.. 

58671  .. 
58672.. 
58673  .. 

58679  .. 
58700.. 
58720  .. 
58740  .. 
58750.. 
58752  .. 
58760.. 
58770.. 
58800.. 


58805 

58820 
58822 

58823 

58825  . 
58900. 


'  OPT  codes  and 
^Copyright 


Amen  ai 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


Description 


Ptiysidan 
work 
RVUs 


Catheter  for  hysterography  0.88 

Reopen  fallopian  tube  4.66 

Insert  heyman  uteri  cap-  6.75 

sule. 

Reopen  fallopian  tube  1.01 

Endometr  ablate,  thermal  3.56 

Suspension  of  uterus  6.36 

Suspension  of  uterus  12.73 

Repair  of  ruptured  uterus  1 1 .92 

Revision  of  uterus  14.64 

Laparoscopic  14.60 

myomectomy. 

Laparo-myomectomy,  19.00 

complex. 

Laparo-asst  vag  14.19 

hysterectomy. 

Laparo-vag  hyst  inci  t/o  ....  14.19 

Laparo-vag  hyst,  complex  19.00 

Laparo-vag  hyst  w/t/o,  19.00 

compl. 

Hysteroscopy,  dx,  sep  3.33 

proc 

Hysteroscopy,  biopsy  4.75 

Hysteroscopy,  lysis 6.17 

Hysteroscopy,  resect  sep-  7.00 

tum. 

Hysteroscopy,  remove  10.00 

myoma. 

Hysteroscopy,  remove  fb  ..  5.21 

Hysteroscopy,  ablation  6.17 

Laparo  proc,  uterus  0.00 

Hysteroscope  procedure  ..  0.00 

Division  of  fallopian  tube  ..  5.60 

Division  of  fallopian  tube  ..  5.00 

Ligate  oviduct(s)  add-on  ...  1.45 

Occlude  fallopian  tube(s) ..  3.90 

Laparoscopy,  lysis  11.29 

Laparoscopy,  remove  11.05 

adnexa. 

Laparoscopy,  excise  le-  1 1 .79 

sions. 

Laparoscopy,  tubal  cau-  5.60 

tery. 

Laparoscopy,  tubal  block  5.60 

Laparoscopy,  fimbrioplasty  12.88 

Laparoscopy.  13.74 

salpingostomy. 

Laparo  proc,  oviduct-ovary  0.00 

Removal  of  fallopian  tube  12.05 

Removal  of  ovary/tube(s)  1 1 .36 

Revise  fallopian  tube(s)  ....  14.00 

Repair  oviduct  14.84 

Revise  ovarian  tube(s)  14.84 

Remove  tubal  obstojction  13.13 

Create  new  tubal  opening  13.97 

Drainage  of  ovarian  4.14 

cyst(s). 

Drainage  of  ovarian  5.88 

cyst(s). 

Drain  ovary  abscess,  open  4.22 

Drain  ovary  abscess,  10.13 

percut. 

Drain  pelviq  abscess,  3.38 

percut. 

Transposition,  ovary(s)  10.98 

Biopsy  of  ovary(s)  5.99 


Non- 
facility  PE 
RVUs 


3.09 
N/A 
N/A 

1.54 
2.93 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

2.12 

N/A 
N/A 

r^A 

N/A 

N/A 
N/A 
0.00 
0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

4.80 

N/A 

N/A 
N/A 

N/A 

N/A 
N/A 


Facility 
PE  RVUs 


0.66 
2.48 
4.03 

0.95 
2.13 
4.21 
6.75 
6.27 
7.23 
7.53 

9.38 

7.61 

7.54 
9.35 
9.58 

1.49 

2.11 
2.68 
3.03 

4.26 

2.26 
2.69 
0.00 
0.00 
3.56 
3.36 
0.58 
2.78 
5.50 
5.26 

6.05 

3.38 

3.40 
6.51 
6.92 

0.00 
6.24 
6.07 
7.46 
7.69 
7.35 
7.01 
7.23 
3.16 

3.71 

3.49 
5.44 

1.54 

6.08 
3.79 


Mal- 
practice 
RVUs 


tescnplions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Appty 
i«an  Dental  Assodation.  All  nghts  reserved 


0.08 
0.36 
0.64 

0.10 
0.37 
0.62 
1.09 
1.17 
1.28 
1.45 

1.45 

1.44 

1.44 
1.23 
1.23 

0.34 

0.49 
0.62 
0.71 

1.02 

0.52 
0.62 
0.00 
0.00 
0.39 
0.33 
0.07 
0.40 
1.14 
1.12 

1.18 

0.55 

0.56 
1.22 
1.40 

0.00 
0.64 
1.14 
0.59 
1.52 
1.51 
1.34 
1.42 
0.36 

0.56 

0.29 
0.92 

0.18 

0.62 
0.56 


Non- 
acility 
total 


4.05 
N/A 
N/A 

2.65 
6.86 
N/A 
N/A 
N/A 
N/A 
f^A 

f^^A 

N/A 

N/A 
N/A 
N/A 

5.79 

N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
0.00 
0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

0.00 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

9.30 

N/A 

N/A 
N/A 

N/A 

N/A 
N/A 


Facility 
total 


1.62 

7.50 

11.42 

2.06 
6.06 
11.19 
20.57 
19.36 
23.15 
23.58 

29.83 

23.24 

23.17 
29.58 
29.81 

5.16 

7.35 

9.47 

10.74 

15.28 

7.99 
9.48 
0.00 
0.00 
9.55 
8.69 
2.10 
7.08 
17.93 
17.43 

19.02 

9.53 

9.56 
20.61 
22.06 

0.00 
18.93 
18.57 
22.05 
24.05 
23.70 
21.48 
22.62 

7.66 

10.15 

8.00 
16.49 

5.10 

17.68 
10.34 


Global 


000 
010 
090 

010 
010 
090 
090 
090 
090 
090 

090 

090 

090 
090 
090 

000 

000 
000 
000 

000 

000 
000 
YYY 
YYY 
090 
090 
ZZZ 
010 
090 
010 

090 

090 

090 
090 
090 

YYY 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 
090 

000 

090 
090 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


'CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 

facflity  oE 

RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 

IS- 

FacMty 
total 

Global 

58920  

A 

Partial  removal  of  ovary(s) 

11.36 

N/A 

5.83 

0.68 

N/A 

17.87 

090 

58925  

A 

Renrwval  of  ovarian  cyst{s) 

11.36 

N/A 

5.92 

1.14 

N/A 

18.42 

090 

58940  

A 

Removal  of  ovary(s)  

7.29 

l^^/A 

4.32 

0.73 

N/A 

12.34 

090 

58943  

A 

Removal  of  ovary(s)  

18.43 

N/A 

9.16 

1.86 

N/A 

29.45 

090 

58950  

A 

Resect  ovarian  malig- 
nancy. 

16.93 

N/A 

8.94 

1.55 

N/A 

27.42 

090 

58951  

A 

Resect  ovarian  malig- 
nancy. 

22.38 

N/A 

11.07 

2^ 

N/A 

35.65 

090 

58952  

A 

Resect  ovarian  malig- 
nancy. 

25.01 

N/A 

12.40 

2.57 

N/A 

39.98 

090 

58953  

A 

Tah,  rad  dissect  for  debulk 

32.00 

N/A 

15.03 

3.30 

N/A 

50.33 

090 

58954  

A 

Tah  rad  debulk/lymph  re- 

35.00 

N/A 

16.19 

3.56 

N/A 

54.75 

090 

58960  

A 

Exploration  of  abdomen  ... 

14.65 

N/A 

7.90 

1.47 

N/A 

24.02 

090 

58970 

A 

Retrieval  of  oocyte  

3.53 

2.37 

1.53 

0.36 

6.26 

5.42 

000 

58974 

c 

Transfer  of  embrvo   .... 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

58976  

A 

Transfer  of  embryo  

3.83 

2.69 

1.87 

0.39 

6.91 

6.09 

000 

58999  

C 

Genital  surgery  procedure 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

59000 

A 

Amniocentesis,  diagnostic 

1.30 

2.17 

0.70 

0.23 

3.70 

2.23 

000 

59001  

A 

Amniocentesis,  therapeutk: 

3.00 

N/A 

1.44 

0.23 

N/A 

4.67 

000 

59012  

A 

Fetal  conj  punc- 
ture.prenatal. 

3.45 

N/A 

1.59 

0.62 

N/A 

5.66 

000 

59015 

A 

Chorion  biopsy  

2.20 

1.61 

1.08 

0.40 

4.21 

3.68 

000 

59020  

A 

Fetal  contract  stress  test  .. 

0.66 

0.79 

N/A 

0.20 

1.65 

N/A 

000 

59020  

26  

A 

Fetal  contract  stress  test  .. 

0.66 

0.27 

0.27 

0.12 

1.05 

1.05 

000 

59020  

TC 

A 

Fetal  contract  stress  test  .. 

0.00 

0.52 

N/A 

0.08 

0.60 

N/A 

000 

59025  

A 

Fetal  non-stress  test 

0.53 

0.45 

N/A 

0.12 

1.10 

N/A 

000 

59025  

26  

A 

Fetal  non-stress  test 

0.53 

0.21 

0.21 

0.10 

0.84 

0.84 

000 

59025  

TC 

A 

Fetal  non-stress  test 

0.00 

0.23 

N/A 

0.02 

0.25 

N/A 

000 

59030  

A 

Fetal  scalp  blood  sample 

1.99 

N/A 

1.07 

0.36 

N/A 

3.42 

000 

59050  

A 

Fetal  monitor  w/report  

0.89 

N/A 

0.36 

0.16 

N/A 

1.41 

XXX 

59051  

A 

Fetal  monitor/interpret  only 

0.74 

N/A 

0.30 

0.14 

N/A 

1.18 

XXX 

59100  

A 

Remove  uterus  lesion  

12.35 

N/A 

6.74 

2.21 

N/A 

21.30 

090 

59120  

A 

Treat  ectopic  pregnancy  ... 

11.49 

N/A 

6.54 

2.06 

N/A 

20.09 

090 

59121  

A 

Treat  ectopic  pregnancy  ... 

11.67 

N/A 

6.61 

2.09 

N/A 

20.37 

090 

59130  

A 

Treat  ectopic  pregnancy  ... 

14.22 

N/A 

6.31 

2.54 

N/A 

23.07 

090 

59135  

A 

Treat  ectopic  pregnancy  ... 

13.88 

N/A 

7.39 

2.49 

r^A 

23.76 

090 

59136  

A 

Treat  ectopic  pregnancy  ... 

13.18 

N/A 

6.92 

2.36 

N/A 

22.46 

090 

59140  

A 

Treat  ectopic  pregnancy  ... 

5.46 

5.39 

3.72 

0.98 

11.83 

10.16 

090 

59150  

A 

Treat  ectopic  pregnancy  ... 

11.67 

N/A 

6.31 

1.23 

N/A 

19.21 

090 

59151  

A 

Treat  ectopic  pregnancy  ... 

11.49 

N/A 

6.30 

1.41 

N/A 

19.20 

090 

59160 

A 

D  &  c  after  deliverv  

2.71 

3.35 

2.17 

0.49 

6.55 

5.37 

010 

59200  

A 

Insert  cervical  dilator  

0.79 

1.25 

0.31 

0.15 

2.19 

1.25 

000 

59300  

A 

EpiSK)tomy  or  vaginal  re- 

2.41 

2.21 

0.98 

0.43 

5.05 

3.82 

000 

59320 

A 
A 

Revision  of  cervix  

2.48 
4.07 

N/A 
N/A 

1.29 
1.96 

0.45 
0.73 

N/A 
N/A 

4.22 
6.76 

000 

59325  

Revision  of  cervix  

000 

59350  

A 

Repair  of  uterus 

4.95 

N/A 

2.00 

0.88 

N/A 

7.83 

000 

59400  

A 

Obstetrical  care  

23.06 

N/A 

15.87 

4.14 

N/A 

43.07 

MMM 

59409  

A 

Obstetrical  care  

13.50 

N/A 

5.42 

2.42 

N/A 

21.34 

59410  

A 

Obstetrical  care  

14.78 

N/A 

6.46 

2.65 

N/A 

23.89 

MMM 

59412  

A 

Antepartum  manipulation 

1.71 

N/A 

0.83 

0.31 

N/A 

2.85 

MMM 

J59414 

A 

Deliver  placenta 

1.61 

N/A 

0.64 

0.29 

N/A 

2.54 

MMM 

59425     .... 

A 

/Antepartum  care  only 

4.81 

4.38 

1.90 

0.86 

10.05 

7.57 

MIVIIVi 

59426  

A 

Antepartum  care  only  

8.28 

7.85 

3.29 

1.49 

17.62 

13.06 

MMM 

59430 

- 

A 

Care  after  deliverv     

2.13 

1.27 

0.96 

0.38 

3.78 

3.47 

59510 

A 

Cesarean  deliverv  

26.22 

N/A 

17.86 

4.70 

N/A 

48.78 

MMM 

59514  

A 

Cesarean  delivery  only 

15.97 

N/A 

6.35 

2.86 

N/A 

25.18 

MMM 

59515 

A 

Cesarean  delivery  

17.37 

N/A 

8.03 

3.12 

N/^ 

28.52 

MMM 

59525  

A 

Remove  utems  after  ce- 

8.54 

N/A 

3.38 

1.53 

N/A 

13.45 

777 

59610  

A 

sarean. 
Vbac  delivery 

24.62 

N/A 

16.44 

4.41 

N/A 

45.47 

MMM 

59612 

A 

Vbac  delivery  only  

15.06 

N/A 

6.18 

2.70 

N/A 

23.94 

MMM 

59614  

A 

VlMic  care  after  delivery  ... 

16.34 

N/A 

7.10 

2.93 

N/A 

26.37 

MMM 

59618  

A 

Attempted  vbac  delivery  ... 

27.78 

N/A 

18.97 

4.98 

N/A 

51.73 

MMM 

^  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Fleserved  Applicable  FARS/DFARS  Appty. 
'Copyright  American  Dental  Association.  All  hghts  reserved. 


49156 


'CPT/ 
2HCPCS 


y^OD   Status 


59620 

59622 

59812 

59820. 

59821  . 

59830. 

59840. 

59841  . 

59850. 

56651  . 

59652. 

59855. 

59656. 

59657. 

59666. 

59870. 

59871  . 

59898. 

59899. 
60000. 

60001  . 
60100.. 
60200.. 
60210  .. 
60212  .. 
60220  .. 
60225  .. 
60240  .. 
60252  .. 
60254  .. 
60260.. 

60270  .. 

60271  .. 
60280.. 


60281 

60500 

60502 

60505 

60512 

60520 

60521  . 

60522. 

60540. 

60545  . 

60600. 

60605. 

60650. 

60659. 
60699. 

61000. 
61001  . 
61020. 
61026. 
61050. 
61055. 
61070 . 

61105. 


'  CPT  cades  and 
'Copynght 


Ameri  an 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


A 
A 
A 
A 
A 
R 
R 
R 
R 
R 
R 
R 
R 
R 
A 
A 
C 

C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Attempted  vtjac  delivery 

only. 
Attempted  vbac  after  care 
Treatment  of  miscarriage 

Care  of  miscarriage  

Treatment  of  miscarriage 

Treat  uterus  infection  

Abortion  

Abortion  

Abortion  

AbOflJon  

Abortion  

Abortion  

Abortion  

Abortion  

Abortion  (mpr)  

Evacuate  mole  of  uterus  .. 
Remove  cerclage  suture  .. 
Laparo  proc,  ob  care/de- 
liver. 
Matemity  care  procedure 
Drain  ttiyroid/tongue  cyst .. 
Aspirate/inject  thyriod  cyst 

Biopsy  of  thyroid 

Remove  thyroid  lesion 

Partial  thyroid  excision  

Partial  thyroid  excision  

Partial  removal  of  thyroid 
Partial  removal  of  thyroid 

Removal  of  thyroid  

Removal  of  thyroid  

Extensive  thyroid  surgery 

Repeal  thyroid  surgery 

Removal  of  thyroid  

Removal  of  thyroid  

Remove  thyroid  duct  le- 
sion. 
Remove  thyroid  duct  le- 
sion. 
Explore  parathyroid  glands 
Re-explore  parathyroids  ... 
Explore  parathyroid  glands 
Autotransplant  parathyroid 
Removal  of  thymus  gland 
Removal  of  thymus  gland 
Removal  of  thymus  gland 

Explore  adrenal  gland  

Explore  adrenal  gland  

Remove  carotid  body  le- 
sion. 
Remove  carotid  Ixxly  le- 
sion 
Laparoscopy 

adrenalectomy. 
Laparo  proc,  endocrine  .... 
ErKlocrine  surgery  proce- 
dure. 
Remove  cranial  cavity  fluid 
Remove  cranial  cavity  fluid 
Remove  brain  cavity  fluid 
Injection  into  brain  canal  .. 
Remove  brain  canal  fluid  .. 
Injection  into  brain  canal  .. 
Brain  canal  shunt  proce- 
dure. 
Twist  drill  hole  


Physician 
work 
RVUs 


17.53 

18.93 
4.01 
4.01 
4.47 
6.11 
3.01 
5.24 
5.91 
5.93 
8.24 
6.12 
7.48 
9.29 
4.00 
6.01 
2.13 
0.00 

0.00 

1.76 

0.97 

1.56 

9.55 

10.88 

16.03 

11.90 

14.19 

16.06 

20.57 

26.99 

17.47 

20.27 

16.83 

5.87 

8.53 

16.23 
20.35 
21.49 
4.45 
16.81 
18.87 
23.09 
17.03 
19.88 
17.93 

20.24 

20.00 

0.00 
0.00 

1.58 
1.49 
1.51 
1.69 
1.51 
2.10 
0.89 

5.14 


ADDENDUM  B.^RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  lNFORMATK>*— Continued 


Non- 
facility  PE 
RVUs 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
3.59 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
1.81 
0.00 

0.00 
2.23 
1.54 
1.45 
I^A 
N/A 
N/A 
N/A 
N/A 
WA 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
f^A 
N/A 

N/A 

N/A 

0.00 
0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 


Facility 
PE  RVUs 


6.91 

8.85 
2.62 
3.62 
3.52 
4.10 
2.18 
3.05 
3.33 
3.89 
5.39 
3.72 
4.29 
4.78 
1.86 
4.62 
1.16 
0.00 

0.00 
2.09 
0.35 
0.54 
6.24 
5.94 
7.96 
6.47 
7.67 
7.95 
10.51 
14.72 
9.09 
10.69 
8.98 
4.95 

6.14 

7.66 
9.59 

11.12 
1.66 
8.37 
9.39 

11.11 
7.79 
8.76 

10.94 

12.95 

8.13 

0.00 
0.00 

0.98 
1.09 
1.39 
1.45 
1.28 
1.43 
1.05 

4.03 


Mal- 
practice 
RVUs 


3.15 

3.39 
0.58 
0.72 
0.80 
1.10 
0.54 
0.94 
1.06 
1.06 
1.48 
1.10 
1.34 
1.66 
0.72 
0.77 
0.38 
0.00 

0.00 
0.14 
0.06 
0.05 
0.84 
1.01 
1.51 
0.97 
1.31 
1.50 
1.63 
1.96 
1.39 
1.78 
1.35 
0.45 

0.67 

1.61 
2.00 
2.14 
0.44 
1.84 
2.34 
2.83 
1.42 
1.75 
1.87 

2.28 

1.98 

0.00 
0.00 

0.13 
0.15 
0.26 
0.21 
0.13 
0.13 
0.09 

1.05 


Non- 
acility 
total 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
9.77 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
4.32 
0.00 

0.00 
4.13 
2.57 
3.06 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 

N/A 

N/A 

0.00 
0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 


Facility 
total 


27.59 

31.17 

7.?1 

8.35 

8.79 

11.31 

5.73 

9.23 

10.30 

10.88 

15.11 

10.94 

13.11 

15.73 

6.58 

11.40 

3.67 

0.00 

0.00 
3.99 
1.38 
2.15 
16.63 
17.83 
25.50 
19.34 
23.17 
25.51 
32.71 
43.67 
27.95 
32.74 
27.16 
11.27 

15.34 

25.50 
31.94 
34.75 
6.55 
27.02 
30.60 
37.03 
26.24 
30.39 
30.74 

35.47 

30.11 

0.00 
O.OO 

2.69 
2.73 
3.16 
3.35 
2.92 
3.66 
2.03 

10.22 


Global 


MMM 

MMM 
090 
090 
090 
090 
010 
010 
090 
090 
090 
090 
090 
090 
000 
090 
000 

YYY 

YYY 
010 
000 
000 
090 
090 
090 
090 
090 
09C 
090 
090 
090 
090 
090 
090 

090 

090 
090 
090 

zzz 

090 
090 
090 
090 
090 
090 

090 

090 

YYY 
YYY 

000 
000 
000 
000 
000 
000 
000 

090 


^CPT/ 
2HCPCS 


61107 
61108 
61120 
61140 
61150 
61151 
61154 
61156 
61210 

61215 
61250 
61253 
61304 
61305 
61312 
61313 
61314 
61315 
61316 

61320 
61321 
61322 

61323 
61330 
61332 
61333 

61334 

61340 

61343 
61345 
61440 
61450 
61458 

61460 
61470 
61480 
61490 
61500 
61501 

61510 
61512 
61514 
61516 
61517 

61518 
61519 
61520 
615i21 
61522 
61524 
61526 
61530 
61531 
61533 
61534 
61535 
61536 


MOD 


Status 


Description 


Drill  skull  for  implantatk>n 

Drill  skull  for  drainage  

Burr  hole  for  puncture  

Pierce  skull  for  biopsy  

Pierce  skull  for  drainage  .. 

Pierce  skull  for  drainage  .. 

Pierce  skull  &  remove  clot 

Pierce  skull  for  drainage  .. 

Pierce  skull,  implant  de- 
vice. 

Insert  brain-fluid  devce  .... 

Pierce  skull  &  explore  

Pierce  skull  4  ex(>k)re  

Open  skull  for  expk}ratk>n 

Open  skull  for  exploratk)n 

Open  skull  for  drainage  .... 

Open  skull  for  drainage  .... 

Ojien  skull  for  drainage  .... 

Open  skull  for  drainage  .... 

Irnptt  cran  bone  flap  to 
abdo. 

Open  skuH  for  drainage  .... 

Open  skull  for  drainage  ..  . 

Decompressive 
craniotomy. 

Decompressive  lobectomy 

Decompress  eye  socket  ... 

Explore/biopsy  eye  socket 

Explore  ort)it/remove  le- 
sk)n. 

Exptore  orbit/remove  ob- 
ject. 

Subtemporal  decompres- 
sion. 

Incise  skull  (press  relief)  ... 

Relieve  cranial  pressure  ... 

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Incise  skull  for  brain 
wound. 

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Incise  skull  for  surgery  

Removal  of  skull  leskjn  .... 

Remove  infected  skull 
bone. 

Removal  of  brain  leswn  ... 

Remove  brain  lining  lesion 

Removal  of  t>rain  abscess 

Removal  of  brain  lesion  ... 

Impit  brain  ctiemotx  add- 
on. 

Removal  of  brain  lesion  ... 

Remove  brain  lining  lesion 

Removal  of  brain  leskjn  ... 

Removal  of  brain  lesion  .  . 

Removal  of  brain  abscess 

Removal  of  brain  lesk)n  ... 

Removal  of  brain  lesion  ... 

Removal  of  brain  lesk>n  ... 

Implant  brain  electrodes  ... 

Implant  brain  electrodes  ... 

Removal  of  brain  lesion  ... 

Remove  brain  electrodes 

Removal  of  brain  lesk>n  ... 


Physkaan 
work 
RVUs 


5.00 
10.19 

8.76 
15.90 
17.57 
12.42 
14.99 
16.32 

5.84 

4.89 
10.42 
12.36 
21.96 
26.61 
24.57 
24.93 
24.23 
27.68 

1.39 

25.62 
28.50 
29.50 

31.00 
23.32 
27.28 
27.95 

18.27 

18.66 

29.77 
27.20 
26.63 
25.95 
27.29 

28.39 
26.06 
26.49 
25.66 
17.92 
14.84 

28.45 
35.09 
25.26 
24.61 
1.38 

37.32 
41.39 
54.84 
44.48 
29.45 
27.86 
52.17 
43.86 
14.63 
19.71 
20.97 
11.63 
35.52 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
t^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

I^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


3.39 

7.29 

6.11 

10.09 

10.62 

7.99 

9.68 

10.04 

3.79 

4.08 

6.99 

7.87 

13.14 

15.66 

15.39 

15.16 

13.32 

16.37 

0.57 

15.11 
16.49 
14.57 

14.76 
14.05 
15.97 
15.97 

10.91 

11.39 

17.43 
15.98 
14.76 
14.84 
16.05 

16.96 
14.40 
15.23 
14.87 
11.26 
9.62 

17.22 
20.36 
14.95 
14.78 
0.57 

21.82 
23.44 
31.26 
25.05 
17.03 
16.26 
30.38 
25.88 

9.51 
11.98 
12.62 

7.82 
20.47 


Mal- 
practice 
RVUs 


1.02 
2.04 
1.81 
3.15 
3.52 
2.45 
3.05 
3.42 
1.16 

0.99 
2.02 
2.26 
4.33 
5.25 
4.99 
5.07 
4.00 
5.62 
0.43 

5.20 
5.35 
4.99 

4.99 
2.58 
4.15 
2.24 

3.02 

3.66 

6.04 
5.23 
5.57 
5.11 
5.28 

5.13 
4.65 
5.54 
5.37 
3.26 
2.63 

5.77 
7.14 
5.12 
4.94 
0.08 

7.53 
8.15 
10.10 
8.85 
5.30 
5.01 
6.72 
6.17 
2.84 
3.80 
4.15 
2.29 
6.68 


NofV 
acility 
total 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
t^A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


9.41 
19.52 
16.68 
29.14 
31.71 
22.88 
27.72 
29.78 
10.79 

9.96 
19.43 
22.49 
39.43 
47.52 
44.95 
45.16 
41.55 
49.67 

2.39 

45.93 
50.34 
49.06 

50.75 
39.95 
47.40 
46.16 

32.20 

33.71 

53.24 
48.41 
46.96 
45.90 
48.62 

50.48 
45.11 
47.26 
45.90 
32.44 
27.09 

51.44 
62.59 
45.33 
44.33 
2.03 

66.67 
72.98 
96.20 
78.38 
51.78 
49.13 
89.27 
75.91 
26.98 
35.49 
37.74 
21.74 
62.67 


Gkibal 


000 
090 
090 
090 
090 
090 
090 
090 
000 

090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 

090 
090 
090 

090 
090 
090 
090 

090 

090 

090 
090 
090 
090 
090 

090 
090 
090 
090 
090 
090 

090 
090 
090 
090 
ZZZ 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 


lescnplions  only  are  copynght  Annerican  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
*an  Dental  Association.  All  nghts  reserved 
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'CPT/ 
2HCPCS 


61538 
61539 
61541 
61542 
61543 
61544 

61545. 

61546 

61548. 

61550. 

61552. 

61556. 

61557. 

61558. 

61559. 

"61563. 

61564. 

61570  . 


61571  

61575  

61576  

61580...,. 

61581  

61582  

61583 .'; 

61584  ....... 

61585 


61586 
61590 

61591 

61592 

61595  . 

61596. 

61597. 

61598  . 

61600. 

61601  . 

61605  . 

61606. 

61607. 

61608. 

61609. 


N40D 


'  OPT  codes  and 
'Copyright 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 

a 

A 
A 
A 
A 

"A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Removal  of  brain  tissue  .. 
Removal  of  brain  tissue  .. 
Incision  of  brain  tissue  .... 
Removal  of  brain  tissue  .. 
Removal  of  brain  tissue  .. 
Remove  &  treat  brain  le- 
sion. 
Excision  of  brain  tumor .... 
Removal  of  pituitary  gland 
Removal  of  pituitary  gland 
Release  of  skull  seams  ... 
Release  of  skull  seams  ... 

Incise  skull/sutures  

Incise  skull/sutures  

Excision  of  skull/sutures  .. 
Excision  of  skull/sutures  .. 

Excision  of  skull  tumor  

Excision  of  skull  tumor  

Remove  foreign  body, 

brain. 
IrKise  skull  for  brain 

wound. 
Skull  base/brainstem  sur- 
gery. 
Skull  t)ase/brainstem  sur- 
gery. 
Craniofacial  approach, 

skull. 
Craniofacial  approach, 

skull. 
Crank>facial  approach, 

skull. 
Craniofacial  approach, 

skull. 
Orbitocranial  approacfV 

skull. 
Orbitocranial  approach/ 

skull. 
Resect  nasopharynx,  skull 
Infratemporal  approach/ 

skull. 
Infratemporal  approach/ 

skull. 
Ottoitocranial  approach/ 

skull. 
Transtemporal  approacfV 

skull. 
Transcochlear  approach/ 

skull. 
Transcondylar  approach/ 

skull. 
Transpetrosal  approach/ 

skull. 
Resect/excise  cranial  le- 
sion. 
Resect/excise  cranial  le- 
sion. 
Resect/excise  cranial  le- 
sion. 
Resect/excise  cranial  le- 
sion. 
Resect/excise  cranial  le- 
sion. 
Resect/excise  cranial  le- 
sion. 
Transect  artery,  sinus 


Ptiyskaan 
work 
RVUs 


26.81 
32.08 
28.85 
31.02 
29.22 
25.50 

43.80 
31.30 
21.53 
14.65 
19.56 
22.26 
22.38 
25.58 
32.79 
26.83 
33.83 
24.60 

26.39 

34.36 

52.43 

30.35 

34.60 

31.66 

36.21 

34.65 

38.61 

25.10 
41.78 

43.68 

39.64 

29.57 

35.63 

37.96 

33.41 

25.85 

27.89 

29.33 

38.83 

36.27 

42.10 

9.89 


Non- 
facility  PE 
RVUs 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

t^A 

N/A 

r^A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

f^A 

N/A 

N/A 

N/A 

N/A 


Facility 
PE  RVUs 


15.95 
18.43 
16.77 
18.46 
16.98 
14.21 

24.99 
18.13 
13.29 
7.34 
9.68 
11.81 
13.91 
14.75 
19.61 
15.80 
18.74 
14.32 

15.58 

20.34 

30.42 

24.85 

22.57 

26.65 

25.03 

24.40 

26.37 

21.80 
29.48 

30.38 

27.03 

23.10 

25.14 

23.44 

23.82 

20.35 

20.88 

22.75 

25.68 

24.32 

27.11 

4.89 


Mal- 
practice 
RVUs 


descnpfions  only  are  copynght  Amencan  Medical  Association.  All  Rights  Reserjred  Applicable  FARS/DFARS  Apply 
can  Dental  Association.  All  rights  reserved. 


5.38 
6.62 
5.50 
6.49 
6.11 
4.91 

8.88 
6.06 
3.63 
1.14 
0.88 
3.57 
4.68 
2.61 
6.86 
4.46 
7.08 
4.60 

5.23 

5.02 

4.68 

2.75 

3.37 

6.30 

6.94 

6.53 

6.19 

3.52 
4.28 

5.26 

7.55 

3.05 

4.25 

6.65 

4.60 

3.12 

5.29 

2.51 

6.81 

5.69 

8.31 

2.07 


Non- 
acility 
total 


f^A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 


Facility 
total 


48.14 
57.13 
51.12 
55.97 
52.31 
44.62 

77.67 
55.49 
38.45 
23.13 
30.12 
37.64 
40.97 
42.94 
59.26 
47.09 
59.65 
43.52 

47.20 

59.72 

87.53 

57.95 

60.54 

64.61 

68.18 

65.58 

71.17 

50.42 
75.54 

79.32 

74.22 

55.72 

65.02 

68.05 

61.83 

49.32 

54.06 

54.59 

71.32 

66.28 

77.52 

16.85 


Global 


090 
090 
090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

2ZZ 


1CPT/ 
2HCPCS 


61610 
61611 
61612 
61613 
61615 
61616 
61618 
61619 
61623 

61624 
61626 

61680 
61682 
61684 
61686 
61690 
61692 
61697 

61698 

61700 

61702 
61703 
61705 
61708 
61710 
61711 
61720 
61735 
61750 
61751 
61760 
61770 
61790 
61791 
61793 
61795 

61850 
61860 
61862 

61870 
61875 
61880 

61885 

61886 
61888 

62000 
62005 
62010 
62100 
62115 
62116 
62117 
62120 
62121 
62140 
62141 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 

A 
A 
A 


Description 


Transect  artery,  sinus 

Transect  artery,  sinus 

Transect  artery,  sinus 

Remove  aneurysm,  sinus 

Resect/excise  lesion,  skull 

Resect/excise  lesion,  skull 

Repair  dura 

Repair  dura 

Endovasc  tempory  vessel 
occl. 

Transcath  occlusion,  ens  . 

Transcath  occlusion,  non- 
ens. 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Intracranial  vessel  surgery 

Brain  aneurysm  repr, 
complx. 

Brain  aneurysm  repr, 
complx. 

Brain  aneurysm  repr,  sim- 
ple. 

Inner  skull  vessel  surgery 

Clamp  neck  artery  

Revise  circulation  to  head 

Revise  circulation  to  head 

Revise  circulation  to  head 

Fusion  of  skull  arteries  

Incise  skull/brain  surgery  .. 

Incise  skull/brain  surgery  . 

Incise  skull/brain  biopsy  ... 

Brain  biopsy  w/ct/mr  guide 

Implant  brain  electrodes  ... 

Incise  skull  for  treatment  .. 

Treat  trigeminal  nerve  

Treat  trigeminal  tract  

Focus  radiation  tjeam 

Brain  surgery  using  com- 
puter. 

Implant  neuroelectrodes  ... 

Implant  neuroelectrodes  ... 

Implant  neurostimul, 
subcort. 

Implant  neuroelectrodes  ... 

Implant  neuroelectrodes  ... 

Revise/remove 
neuroelectrode. 

Implant  neurostim  one 
array. 

Implant  neurostim  arrays  .. 

Revise/remove 
neuroreceiver. 

Treat  skull  fracture  

Treat  skull  fracture  

Treatment  of  head  injury  .. 

Repair  brain  fluid  leakage 

Reduction  of  skull  defect  .. 

Reduction  of  skull  defect  .. 

Reduction  of  skull  defect  .. 

Repair  skull  cavity  lesion  .. 

Incise  skull  repair  

Repair  of  skull  defect  

Repair  of  skull  defect  


Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practkx 

RVUs 

Non- 
acility 
total 

Fadlily 
total 

Global 

29.67 

N/A 

13.44 

3.52 

t^A 

46.63 

777 

7.42 

N/A 

3.39 

1.55 

N/A 

12.36 

777 

27.88 

N/A 

13.62 

3.55 

N/A 

45.05 

777 

40.86 

N/A 

26.77 

8.32 

N/A 

75.95 

090 

32.07 

N/A 

23.28 

4.64 

N/A 

59.99 

090 

43.33 

N/A 

29.31 

7.02 

N/A 

79.66 

090 

16.99 

N/A 

10.91 

2.92 

N/A 

30.82 

090 

20.71 

N/A 

12.75 

3.42 

N/A 

36.88 

090 

9.96 

N/A 

4.31 

0.50 

N/A 

14.77 

000 

20.15 

N/A 

7.07 

1.15 

N/A 

28.37 

000 

16.62 

N/A 

5.65 

0.84 

N/A 

23.11 

000 

30.71 

N/A 

18.07 

6.04 

N/A 

54.82 

090 

61.57 

N/A 

33.24 

12.69 

N/A 

107.50 

090 

39.81 

N/A 

22.75 

7.87 

N/A 

70.43 

090 

64.49 

N/A 

35.77 

13.20 

N/A 

113.46 

090 

29.31 

N/A 

17.38 

5.51 

N/A 

52.20 

090 

51.87 

N/A 

28.42 

10.17 

N/A 

90.46 

090 

50.52 

N/A 

28.82 

10.31 

N/A 

89.65 

090 

48.41 

N/A 

27.46 

9.99 

N/A 

85.86 

090 

50.52 

N/A 

28.64 

10.18 

N/A 

89.34 

090 

48.41 

N/A 

26.91 

9.75 

N/A 

85.07 

090 

17.47 

N/A 

10.94 

3.62 

N/A 

32.03 

090 

36.20 

N/A 

19.88 

6.67 

N/A 

62.75 

090 

35.30 

N/A 

15.61 

2.18 

N/A 

53.09 

090 

29.67 

f^A 

14.10 

2.42 

WA 

46.19 

090 

36.33 

N/A 

20.47 

7.39 

N/A 

64.19 

090 

16.77 

N/A 

10.43 

3.51 

N/A 

30.71 

090 

20.43 

N/A 

12.62 

4.16 

N/A 

37.21 

090 

18.20 

N/A 

11.04 

3.71 

N/A 

32.95 

090 

17.62 

N/A 

11.21 

3.57 

N/A 

32.40 

090 

22.27 

N/A 

8.96 

4.59 

N/A 

35.82 

090 

21.44 

N/A 

12.69 

4.09 

N/A 

38.22 

090 

10.86 

N/A 

6.21 

1.82 

N/A 

18.89 

090 

14.61 

N/A 

9.29 

3.03 

N/A 

26.93 

090 

17.24 

N/A 

10.56 

3.51 

N/A 

31.31 

090 

4.04 

N/A 

2.08 

0.81 

N/A 

6.93 

777 

12.39 

N/A 

7.96 

223 

N/A 

22.58 

090 

20.87 

N/A 

12.51 

4.04 

N/A 

37.42 

090 

19.34 

r^A 

12.47 

3.97 

N/A 

35.78 

090 

14.94 

N/A 

10.15 

1.70 

N/A 

26.79 

090 

15.06 

N/A 

8.97 

2.42 

N/A 

26.45 

090 

6.29 

N/A 

4.84 

1.31 

N/A 

12.44 

090 

5.85 

N/A 

5.51 

1.22 

N/A 

12.58 

090 

8.00 

N/A 

6.57 

1.64 

N/A 

16.21 

090 

5.07 

N/A 

3.97 

1.04 

N/A 

10.08 

010 

12.53 

N/A 

5.97 

0.87 

N/A 

19.37 

090 

16.17 

N/A 

9.28 

2.33 

N/A 

27.78 

090 

19.81 

N/A 

12.15 

4.05 

N/A 

36.01 

090 

22.03 

N/A 

13.31  ' 

4.07 

N/A 

39.41 

090 

21.66 

.  I^A 

12.02 

4.53 

N/A 

38.21 

090 

23.59 

f^A 

13.80 

4.85 

N/A 

42.24 

090 

26.60 

N/A 

15.64 

5.56 

N/A 

47.80 

090 

23.35 

N/A 

14.71 

3.07 

N/A 

41.13 

090 

21.58 

N/A 

13.17 

2.47 

N/A 

37.22 

090 

13.51 

N/A 

8.69 

2.60 

N/A 

24.80 

090 

14.91 

N/A 

9.48: 

2.85 

N/A 

27.24 

090 

'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 
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^CPT/ 
2HCPCS 


62142  .... 
62143.... 

62145  .... 

62146  .... 

62147  .... 

62148  .... 

62160  .... 

62161  .... 

62162  .... 

62163  .... 

62164  .... 

62165  .... 
62180  .... 
62190.... 
62192  .... 

62194  

62200  .... 

62201  

62220  .... 

62223  

62225  

62230  

62252  

62252  

62252  

62256  

62258  

62263 

62264  ..... 

62268  

62269  

62270  

62272  

62273  

62280  

62281  

62282  

62284  ..... 
62287  

62290  

62291  

62292  

62294  

62310  

62311  

62318  

62319  

62350  

62351  

62355  

62360  


MOO 


26 

T( 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
At 

A 

A 


Description 


Remove  skull  plate/flap  .... 

Replace  skull  plate/flap  .... 

Repair  of  skull  &  brain 

Repair  of  skull  witfi  graft ... 

Repair  of  skull  witfi  graft ... 

Retr  bone  flap  to  fix  skull 

Neuroendoscopy  add-on  .. 

Dissect  brain  w/scope  

Remove  colloki  cyst  w/ 
scope. 

Neuroendoscopy  w/fb  re- 
nrtoval. 

Remove  brain  tumor  w/ 
scope. 

Remove  pituit  tumor  w/ 
scope. 

Establisfi  brain  cavity 
sf)unt 

Establisfi  brain  cavity 
sfiunt. 

Establisfi  brain  cavity 
sfiunt. 

Replace/inigate  catfieter  .. 

Establisfi  brain  cavity 
shunt. 

Brain  cavity  sfiunt  w/scope 

Establisfi  brain  cavity 
sfiunt. 

Estat>lisfi  brain  cavity 
sfiunt. 

Replace/irrigate  catfieter  .. 

Replace/revise  brain  sfiunt 

Csf  sfiunt  reprogram  

Csf  shunt  reprogram  

Csf  shunt  reprogram 

Remove  brain  cavity  shunt 

Replace  brain  cavity  shunt 

Epidural  lysis  mult  ses- 
sions. 

Epidural  lysis  on  single 
day. 

Drain  spinal  cord  cyst 

Needle  biopsy,  spinal  cord 

Spinal  fluid  tap,  diagnostic 

Drain  cerebro  spinal  fluid 

Treat  epidural  spine  lesion 

Treat  spinal  cord  lesion  .... 

Treat  spinal  cord  lesion  .... 

Treatspinal  canal  lesion  .. 

Injection  for  myelogram  .... 

Percutaneous  diskectomy 

Inject  for  spine  disk  x-ray 

Inject  for  spine  disk  x-ray 

Injection  into  disk  lesion  ... 

Injection  into  spinal  artery 

Inject  spine  c/t 

Inject  spine  l/s  (cd) 

Inject  spine  w/cath,  c/t 

Inject  spine  w/cath  l/s  (cd) 

Implant  spinal  canal  cath  .. 

Implant  spinal  canal  cath  .. 

Remove  spinal  canal  cath- 
eter. 

Insert  spine  infusk}n  de- 
vice. 


Physician 
work 
RVUs 


10.79 
13.05 
18.82 
16.12 
19.34 
2.00 
3.00 
20.00 
25.?5 

15.50 

27.50 

22.00 

21.06 

11.07 

12.25 

5.03 
18.32 

14.86 
13.00 

12.87 

5.41 
10.54 
0.74 
0.74 
0.00 
6.60 
14.54 
6.14 

4.43 

4.74 
5.02 
1.13 
1.35 
2.15 
2.63 
2.66 
2.33 
1.54 
8.08 
3.00 
2.91 
7.86 

11.83 
1.91 
1.54 
2.04 
1.87 
687 

10.00 
5.45 

2.62 


Non- 

fadlity  PE 

RVUs 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 
N/A 

N/A 

N/A 
N/A 
1.48 
0.38 
1.10 
N/A 
N/A 
12.34 

7.85 

10.78 
12.44 
3.10 
3.72 
2.83 
6.81 
5.96 
8.37 
4.98 
N/A 
6.94 
5.81 
N/A 
N/A 
5.02 
5.08 
5.72 
5.01 
I^A 
N/A 
N/A 

N/A 


Facility 
PE  RVUs 


7.34 

8.44 

11.38 

10.08 

11.84 

0.83 

1.16 

9.73 

11.90 

7.98 

13.13 

10.69 

12.73 

7.40 

7.96 

2.84 
11.26 

9.79 
8.32 

8.55 

4.30 
6.75 

N/A 
0.38 

N/A 
4.96 
9.03 
2.41 

1.42 

2.21 
2.04 
0.50 
0.65 
0.58 
089 
0.78 
0.80 
0.61 
5.75 
1.30 
1.15 
4.60 
5.79 
0.51 
0.45 
0.52 
0.48 
4.06 
7.26 
3.26 

2.76 


Mal- 

practk^e 

RVUs 


210 
2.55 
3.81 
2.94 
3.64 
0.43 
0.52 
3.70 
5.77 

3.70 

5.77 

3.63 

4.32 

2.18 

2.46 

0.50 
3.70 

2.52 
2.53 

2.58 

1.09 
2.10 
0.18 
0.16 
0.02 
1.34 
2.91 
0.42 

0.30 

0.29 
0.29 
0.06 
0.13 
0.14 
0.17 
0.16 
0.14 
0.10 
0.66 
0.20 
0.17 
0.65 
0.85 
0.11 
0.09 
0.12 
0.11 
0.64 
1.79 
0.47 

0.21 


Non- 
acility 
total 


N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

I^A 

N/A 

f^A 

N/A 

N/A 
N/A 

N/A 
N/A 

N/A 

N/A 
N/A 
2.40 
1.28 
1.12 
N/A 
N/A 
18.90 

12.58 

1581 

17.75 
4.29 
5.20 
5.12 
9.61 
8.78 

10.84 
6.62 
N/A 

10.14 
8.89 
N/A 
N/A 
7.04 
6.71 
7.88 
6.99 
N/A 
N/A 
N/A 

N/A 


Facility 
total 


20.23 
24.04 
34.01 
29.14 
34.82 
3.26 
4.68 
33.43 
42.92 

27.18 

46.40 

36.32 

38.11 

20.65 

22.67 

8.37 
33.28 

27.17 
23.85 

2400 

10.80 

19.39 

N/A 

1.28 

N/A 

12.90 

26.48 

8.97 

6.15 

7.24 

7.35 

1.69 

2.13 

2.87 

3.6» 

3.60 

3.27 

2.25 

14.49 

4.50 

4.23 

13.11 

18.47 

2.53 

2.08 

2.68 

2.46 

11.57 

19.05 

9.18 

5.59 


Global 


090 
090 
090 
090 
090 
ZZZ 
ZZZ 
090 
090 

090 

090 

090 

090 

090 

090 

010 
090 

090 
090 

090 

090 
090 
XXX 
XXX 
XXX 
090 
090 
010 

010 

000 
000 
000 
000 
000 
010 
010 
010 
000 
090 
000 
000 
090 
090 
000 
000 
000 
000 
090 
090 
090 

090 


'CPT/ 
2HCPCS 


MOD 


62361  

62362  

62365  

62367  

62367  

62367  

62368  

26  

TC 

62368  

62368  

63001  

,26  

TC 

63003  

63005  

63011  

63012  

63015  

63016  

63017  

63020  

63030  

63035  

63040  

63042  

63043  

63044  

63045  

.  63046  

63047  

63048  

63055  .... 

63056  

63057  

63064  

63066  

63075  

63076  

63077  ....... 

63078  ....... 

63081  

63082  

63085  

63086  

63087  ....... 

63088  

63090  

63091  

63170  

63172  

63173  

Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
C 
C 
A 
A 
A 
A 

A 
A 
A 

A 
A 

A 
A 
A 
A 
A 
A 

A 
A 

A 
A 

A 
A 

A 
A 
A 


DescriptKm 


Implant  spine  infusion 

pump. 
Implant  spine  infusion 

pump. 
Remove  spine  infusion  de- 
vice. 
Analyze  spine  infusion 

pump. 
Analyze  spine  Infusion 

pump. 
Analyze  spine  infusion 

pump. 
Analyze  spine  infusion 

pump. 
Analyze  spine  infusion 

pump. 
Analyze  spine  infusion 

pump. 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Neck  spine  disk  surgery  ... 

Low  back  disk  surgery 

Spinal  disk  surgery  add-on 
Laminotomy,  single  cer- 
vical. 
Laminotomy,  single  lumbar 
Laminotomy,  addl  cervical 
Laminotomy,  addl  lumbar 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Removal  of  spinal  lamina 
Remove  spinal  lamina 

add-on. 
Decompress  spinal  cord  ... 
Decompress  spinal  cord  ... 
Decompress  spine  cord 

add-on. 
Decompress  spinal  cord  ... 
Decompress  spine  cord 

add-on. 
Neck  spine  disk  surgery  ... 
Neck  spine  disk  surgery  ... 
Spine  disk  surgery,  thorax 
Spine  disk  surgery,  thorax 
Removal  of  vertebral  body 
Remove  vertebral  body 

add-on. 
Removal  of  vertebral  t)ody 
Remove  vertebral  txxly 

add-on. 
Removal  of  vertebral  txxly 
Remove  vertebral  body 

add-on. 
Removal  of  vertebral  body 
Remove  vertebral  body 

add-on. 
Incise  spinal  cord  tract(s) 

Drainage  of  spinal  cyst 

Drainage  of  spinal  cyst 


Physician 
work 
RVUs 


5.42 
7.04 
5.42 

0.00 

0.48 

0.00 

0.00 

0.75 

0.00 

15.82 
15.95 
14.92 
14.52 
15.40 
19.35 
19.20 
15.94 
14.81 
12.00 
3.15 
18.81 

17.47 

0.00 

0.00 

16.50 

15.80 

14.61 

3.26 

21.99 

20.36 

5.26 

24.61 
3.26 

19.41 
4.05 

21.44 
3.28 

23.73 
4.37 

26.92 
3.19 

35.57 
4.33 

28.16 
3.03 

19.83 
17.66 
21.99 


-i-  P»s 


N/A 

N/A 

N/A 

0.00 

0.13 

0.00 

0.00 

0.19 

0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
t^A 

r^A 

N/A 
N/A 
N/A 

N/A 
0.00 
0.00 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
f^A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

r^A 

N/A 

N/A 
I^A 
N/A 


3.99 

4.48 

3.66 

0.00 

0.13 

0.00 

0.00 

0.19 

0.00 

9.72 

10.06 

10.13 

8.39 

10.25 

12.14 

12.00 

10.57 

9.87 

8.56 

1.62 

11.70 

11.53 

0.00 

0.00 

10.54 

10.34 

10.04 

1.70 

13.38 

12.76 

2.70 

14.71 
1.70 

12.33 
2.10 

12.92 
1.67 

14.59 
2.28 

15.67 
1.62 

19.78 
,2.23 

16.27 
1.49 

12.38 
11.22 
13.39 


Mai-      !      Non- 

practk:e         acillty 

RVUs  total 


0.50 

0.86 

0.58 

0.00 

0.03 

0.00 

0.00 

0.05 

0.00 

3.03 
2.98 
2.62 
1.43 
2.71 
3.84 
3.62 
2.91 
2.89 
2.21 
0.57 
3.36 

3.11 
0.00 
0.00 
3.19 
2.89 
2.61 
0.58 

4.09 
3.34 
0.81 

4.72 
0.63 

3.73 
0.78 
3.44 
0.50 
4.46 
0.82 

4.70 
0.55 

5.87 
0.77 

4.27 
0.45 

3.89 
3.46 
4.14 


N/A 

N/A 

N/A 

0.00 

0.64 

0.00 

0.00 

0.99 

0.00 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
r^A 
N/A 

N/A 
0.00 
0.00 
N/A 
N/A 
N/A 
N/A 

fii/A 
f^A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

r^A 

N/A 

N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 


Facility 
total 


9.91 

12.38 

9.66 

0.00 

0.64 

0.00 

0.00 

0.99 

0.00 

28.57 
28.99 
27.67 
24.34 
28.36 
35.33 
34.82 
29.42 
27.57 
22.77 
5.34 
33.87 

32.11 

0.00 

0.00 

30.23 

29.03 

27.26 

5.54 

39.46 

36.46 

8.77 

44.04 
5.59 

35.47 
6.93 

37.80 
5.45 

42.78 
7.47 

47.29 
5.36 

61.22 
7.33 

48.70 
4.97 

36.10 
32.34 
39.52 


Gk)bal 


090 

090 

090 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 

090 
ZZZ 
ZZZ 

090 
090 
090 
ZZZ 

090 
090 
ZZZ 

090 
ZZZ 

090 
ZZZ 
090 
ZZZ 
090 
ZZZ 

090 
ZZZ 

090 
ZZZ 

090 
ZZZ 

090 
090 
090 


tescnptions  ooty  are  copyrigrw  American  Medical  Associatiori.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved. 
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1CPT/ 
2HCPCS 


63180 

63182  

63185  

63190  

63191  

63194  

63195  

63196  

63197  

63198  

63199  

63200  

63250  

63251  

63252  

63265  

63266 

63267  

63268  

63270  

63271  

63272  

63273  

63275  

63276  

63277  

63278  

63280  

63281  

63282  

63283  

63285  

63286  Si?... 

63287 r. 

63290  

63300 

63301  

63302 

63303 

63304  

63305  

63306 

63307  

63308  

63600  

63610  

63615  

63650 

63655 

63660  

63685  


HOD 


'CPT  codes 
'Copynght 


Amef  can 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information — Continued 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 

A 

A 
A 


Description 


Revise  spinal  cord  liga- 
ments. 
Revise  spinal  cord  liga- 
ments. 
Incise  spinal  column/ 

nerves 
Incise  spinal  column/ 

nerves. 
Incise  spinal  column/ 

nerves. 
Incise  spinal  column  & 

cord 
Incise  spinal  column  & 

cord. 
Incise  spinal  column  & 

cord. 
Incise  spinal  column  & 

cord. 
Incise  spinal  column  & 

cord. 
IrKise  spinal  column  & 

cord. 

Release  of  spinal  cord  

Revise  spinal  cord  vessels 
Revise  spinal  cord  vessels 
Revise  spinal  cord  vessels 
Excise  intraspinal  lesion 
Excise  intraspinal  lesion 
Excise  intraspinal  lesion 
Excise  intraspinal  lesion 
Excise  Intraspinal  lesion 
Excise  intraspinal  lesion 
Excise  Intraspinal  lesion 
Excise  intraspinal  lesion 
Biopsy/excise  spinal  tumor 
Biojisy/exctse  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Biopsy/excise  spinal  tumor 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Removal  of  vertebral  body 
Rerrrove  vertebral  body 

add-on. 
Remove  spinal  cord  lesion 
Stimulation  of  spinal  cord 
Remove  lesion  of  spinal 

cord. 
Implant  neuroelectrodes  ... 
Implant  neuroelectrodes  ... 
Revise/remove 

neuroelectrode. 
Implant  neuroreceiver 


Physician 
work 
RVUs 


Non- 
facility  RE 
RVUs 


18.27 

20.50 

15.04 

17.45 

17.54 

19.19 

18.84 

22.30 

21.11 

25.38 

26.89 

19.18 
40.76 
41.20 
41.19 
21.56 
22.30 
17.95 
18.52 
26.80 
26.92 
25.32 
24.29 
23.68 
23.45 
20.83 
20.56 
28  35 
28.05 
26.39 
25.00 
36.00 
35.63 
36.70 
37.38 
24.43 
27.60 
27.81 
30.50 
30.33 
32.03 
32  22 
31.63 
5.25 

14.02 

8.73 

16.28 

6.74 

10.29 

6.16 

7.04  I 


N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

I^A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 
WA 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
fg/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

56.96 

N/A 

N/A 
N/A 
t^A 

N/A 


Facility 
RE  RVUs 


11.52 
11.44 

8.46 
10.59 
11.04 
12.05 
11.56 
12.34 
12.55 

9.91 

15.19 

11.78 
20.52 
23.24 
22.89 
13.18 
13.61 
11.45 
10.73 
15.94 
16.05 
15.15 
14.75 
14.21 
14.11 
12.92 
12.78 
16.81 
16.66 
15.80 
15.12 
20.53 
20.48 
21.04 
21.20 
14.75 
15.96 
16.28 
17.39 
17.80 
18.47 
18.10 
17.31 
2.67 

5.59 
2.32 
9.52 

3.30 
7.17 
3.80 

4.34 


Mai-  Non- 

practice         acilrty 
RVUs  total 


and  descriptions 


only  are  copyiight  Amencan  Medical  Association.  M  Rights  Reseraed.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved 


3.83 

3.48 

2.08 

2.88 

3.50 

4.01 

3.44 

4.66 

4.42 

5.31 

5.62 

3.61 

7.65 

7.98 

7.75 

4.29 

4.47 

3.50 

3.18 

5.41 

5.56 

5.07 

5.08 

4.68 

4.63 

4.03 

4.02 

5.80 

5.67 

5.33 

5.12 

7.31 

7.07 

7.48 

7.65 

4.78 

5.03 

5.25 

5.21 

4.72 

5.39 

2.39 

4.23 

1.01 

1.22 
0.43 
2.85 

0.48 
1.85 
0.65 

0.96 


N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

I^A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

r^A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

66.12 

N/A 

N/A 
WA 
N/A 

N/A 


Facility 
total 


33.62 

35.42 

25.58 

30.92 

32.08 

35.25 

33.84 

39.^ 

38.08 

40.60 

47.70 

34.57 
68.93 
72.42 
71.83 
39.03 
40.38 
32.90 
32.43 
48.15 
48.53 
45.54 
44.12 
42.57 
42.19 
37.78 
37.36 
50.96 
50.38 
47.52 
45.24 
63.84 
63.18 
65.22 
66.23 
43.96 
48.59 
49.34 
53.10 
52.85 
55.89 
52.71 
53.17 
8.93 

20.83 
11.48 
28.65 

10.52 
19.31 
10.61 

12.34 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Global 


090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

zzz 

090 
000 
090 

090 
090 
090 

090 


^CPT/ 
2HCPCS 


63688 

63700 
63702 
63704 
63706 
63707 
63709 
63710 
63740 
63741 
63744 
63746 
64400 
64402 
64405 
64408 
64410 
64412 

64413 
64415 
64416 
64417 
64418 
64420 
64421 
64425 
64430 
64435 
64445 
64446 
64447 
64448 
64450 
64470 
64472 

64475 
64476 
64479 
64480 

64483 
64484 

64505 

64508 
64510 
64520 
64530 
64550 
64553 
64555 
64560 
64561 
64565 
64573 
64575 
64577 
64580 
64581 
64585 

64590 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 

A 
A 


Description 


Physician 
woric 
RVUs 


Revise/remove 

5.39 

neurorecerver. 

Repair  of  spinal  hemiation 

16.53 

Repair  of  spinal  hemiation 

18.48 

Repair  of  spinal  hemiation 

21.18 

Repair  of  spinal  hemiation 

24.11 

Repair  spinal  fluid  leakage 

11.26 

Repair  spinal  fluid  leakage 

14.32 

Graft  repair  of  spine  defect 

14.07 

Install  spinal  shunt 

11.36 

Install  spinal  shunt 

8.25 

Revision  of  spinal  shunt  ... 

8.10 

Removal  of  spinal  shunt  ... 

6.43 

N  block  inj,  trigeminal  

1.11 

N  block  inj,  facial  

1.25 

N  block  inj,  occipital 

1.32 

N  block  inj,  vagus 

1.41 

N  block  inj,  phrenic 

1.43 

N  block  inj,  spinal 

1.18 

accessor. 

N  block  inj,  cen/ical  plexus 

1.40 

N  block  inj,  brachial  plexus 

1.48 

N  block  cont  infuse,  b  plex 

3.50 

N  block  inj,  axillary  

1.44 

N  block  in],  suprascapular 

1.32 

N  block  inj,  intercost,  sng 

1.18 

N  block  inj,  intercost,  mit  .. 

1.68 

N  block  inj  ilio-ing/hypogi  .. 

1.75 

N  block  inj,  pudendal 

1.46 

N  block  inj,  paracervical  ... 

1.45 

N  block  Inj,  sciatic,  sng 

1.48 

N  bik  inj,  sciatic,  cont  inf  .. 

3.25 

N  block  inj  fem,  single  ...... 

1.50 

N  block  inj  fem,  cont  inf .... 

3.00 

N  block,  other  peripheral  .. 

1.27 

Inj  paravertebral  c/t    

1  85 

Inj  paravertebral  c/t  add- 

1.29 

Inj  paravertebral  l/s 

1.41 

Inj  paravertebral  l/s  add-on 

0.98 

Inj  foramen  epidural  c/t  .... 

2.20 

Inj  foramen  epidural  add- 
on. 
Inj  foramen  epidural  l/s 

1.54 

1.90 

Inj  foramen  epidural  add- 

1.33 

N  block,  spenopalatine 

1.36 

gangl. 

N  block,  carotid  sinus  s/p 

1.12 

N  block,  stellate  ganglion 

1.22 

N  block,  lumbar/thoracic  ... 

1.35 

N  block  inj,<»liac  pelus  .... 

1.58 

Apply  neurostimulator 

0.18 

Implant  neuroelectrodes  ... 

2.31 

Implant  neuroelectrodes  ... 

2.27 

Implant  neuroelectrodes  ... 

2.36 

Implant  neuroelectrodes  ... 

6.74 

Implant  neuroelectrodes  ... 

1.76 

Implant  neuroelectrodes  ... 

7.50 

Implant  neuroelectrodes  ... 

4.35 

Implant  neuroelectrodes  ... 

4.62 

Implant  neuroelectrodes  ... 

4.12 

Implant  neuroelectrodes  ... 

13.50 

Revise/remove 

2.06 

neuroelectrode. 

Implant  neuroreceiver 

2.40 

Non- 
facility  RE 
RVUs 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
2.06 
1.79 
1.55 
1.63 
2.67 
2.80 

1.95 
2.95 
N/A 
3.19 
2.76 
3.62 
5.53 
1.74 
2.66 
2.67 
2.78 
N/A 
N/A 
N/A 
1.30 
4.97 
1.99 

4.67 
1.87 
7.22 
2.46 

7.74 
2.88 

1.26 

3.18 
3.32 
4.67 
4.08 
0.28 
2.95 
3.22 
2.73 
N/A 
3.38 
N/A 
N/A 
N/A 
N/A 
N/A 
11.73 

7.41 


Facility 
PE  RVUs 


3.75 

10.63 
11.00 
13.14 
14.00 
7.99 
9.71 
9.36 
7.63 
4.96 
5.49 
3.96 
0.37 
0.54 
0.40 
0.67 
0.40 
0.37 

0.44 
0.40 
0.73 
0.43 
0.37 
0.36 
0.46 
0.48 
0.50 
0.64 
0.38 
1.21 
0.52 
1.04 
0.42 
0.57 
0.31 

0.48 
0.25 
0.73 
0.48 

0.66 
0.38 

0.48 

0.52 
0.38 
0.42 
0.48 
0.05 
1.90 
1.23 
1.34 
3.23 
1.29 
5.43 
2.94 
3.43 
3.78 
5.53 
1.75 

1.94 


Mal- 

practk^e 

RVUs 


'  OPT  codes  and  descriptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
2  Copyright  Amencan  Dental  Association.  All  rights  reserved. 


0.70 

2.69 
1.36 
3.84 
4.73 
1.96 
2.49 
2.61 
2.15 
1.05 
1.51 
1.15 
0.06 
0.07 
0.08 
0.09 
0.08 
0.08 

0.09 
0.08 
0.08 
0.09 
0.07 
0.07 
0.10 
0.11 
0.11 
0.15 
0.08 
0.08 
0.08 
0.08 
0.08 
0.12 
0.09 

0.09 
0.06 
0.14 
0.09 

0.12 
0.08 

0.08 

0.06 
0.07 
0.08 
0.09 
0.01 
0.17 
0.11 
0.17 
0.11 
0.08 
1.48 
0.37 
0.50 
0.21 
0.37 
0.29 

0.40 


Non- 
acility 
total 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
fi/A 
N/A 
3.23 
3.11 
2.95 
3.13 
4.18 
4.06 

3.44 
4.51 
N/A 
4.72 
4.15 
4.87 
7.31 
3.60 
4.23 
4.27 
4.34 
N/A 
N/A 
N/A 
2.65 
6.94 
3.37 

6.17 
2.91 
9.56 
4.09 

9.76 
4.29 

2.70 

4.36 
4.61 
6.10 
5.75 
0.47 
5.43 
5.60 
5.26 
N/A 
5.22 
IM/A 
N/A 
N/A 
N/A 

r^A 

14.08 
10.21 


Facility 
total 


9.84 

29.85 

30.84 

38.16 

42.84 

21.21 

26.52 

26.04 

21.14 

14.26 

15.10 

11.54 

1.54 

1.86 

1.80 

2.17 

1.91 

1.63 

1.93 
1.96 
4.31 
1.96 
1.76 
1.61 
2.24 
2.34 
2.07 
2.24 
1.94 
4.54 
2.10 
4.12 
1.77 
2.54 
1.69 

1.98 
1.29 
3.07 
2.11 

2.68 

1.79 

1.92 

1.70 
1.67 
1.85 
2.15 
0.24 
4.38 
3.61 
3.87 

10.08 
3.13 

14.41 
7.66 
8.55 
8.11 

19.40 
4.10 

4.74 


Global 


090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 
000 
000 
000 
000 
000 

000 
000 
010 
000 
000 
000 
000 
000 
000 
000 
000 
010 
000 
010 
000 
000 

zzz 

000 

zzz 

000 

zzz 

000 

zzz 

000 

000 
000 
000 
000 
000 
010 
010 
010 
010 
010 
090 
090 
090 
090 
090 
010 

010 
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'CPT/ 
2HCPCS 


^D      Status 


64595 

64600 

64605 

64610 

64612 

64613 

64614 

64620 

64622 

64623 

64626 

64627 

64630 

64640 

64680 

64702 
64704 
64708 
64712 
64713 
64714 
64716 
64718 

64719 
64721 
64722 

64726 

64727 

64732 

64734 

64736 

64738 

64740 

64742. 

64744  . 

64746. 

64752. 

64755. 

64760. 

64761  . 

64763. 

64766. 

64771  . 

64772. 

64774  . 

64776  . 

64778. 

64782  . 


'  CPT  codes  an< 
*  Copyright 
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a 
a 
a 

A 
A 
A 
A 
A 
A 
A 
A 


A 

A 

A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Revise/remove 
neuroreceiver. 

Injection  treatment  of 
nen/e. 

Injection  treatnient  of 
nerve. 

Injection  treatment  of 
nerve 

Destroy  nerve,  face  mus- 
cle. 

Destroy  nerve,  spine  mus- 
cle. 

Destroy  nerve,  extrem 
muse. 

Injection  treatment  of 
nerve. 

Destr  paravertebri  nerve  1/ 
s. 

Destr  paravertebral  n  add- 
on. 

Destr  paravertebri  nerve  c/ 
t. 

Destr  paravertebral  n  add- 
on. 

Injection  treatment  of 
nerve. 

Injection  treatment  of 
nerve. 

Injection  treatment  of 
nerve. 

Revise  finger/toe  nerve  . .. 

Revise  hand/toot  nerve  .... 

Revise  arm/leg  nerve  

Revision  of  sciatic  nerve  .. 

Revision  of  arm  nerve(s)  .. 

Revise  low  back  nerve(s) 

Revision  of  cranial  nerve  .. 

Revise  ulnar  nerve  at 
elbow. 

Revise  ulnar  nerve  at  wrist 

Carpal  tunnel  surgery 

Relieve  pressure  on 
nerve(s). 

Release  footAoe  nerve  

Internal  nerve  revision  

Incision  of  brow  nerve  

Incision  of  cheek  nerve  .... 

Incision  of  chin  nerve  

Incision  of  jaw  nerve  

Incision  of  tongue  nerve  ... 

Incision  of  facial  nerve  

Incise  nerve,  back  of  head 

Incise  diaphragm  nerve  .... 

IrKision  of  vagus  nerve  .... 

Incision  of  stomach  nerves 

Incision  of  vagus  nerve  .... 

Incision  of  pelvis  nerve 

Incise  hip/thigh  nerve  

Incise  hip/thigh  nerve  

Sever  cranial  nerve  

Incision  of  spinal  nerve  .... 

Remove  skin  nerve  lesion 

Remove  digit  nerve  lesion 

Digit  nerve  surgery  add-on 

Remove  limb  nerve  lesion 


Physician 
work 
RVUs 


1.73 

3.45 

5.61 

7.16 

1.96 

1.96 

2.20 

2.84 

3.00 

0.99 

3.28 

1.16 

3.00 

2.76 

2.62 

4.23 
4.57 
6.12 
7.75 
11.00 
10.33 
6.31 
5.99 

4.85 
4.29 
4.70 

4.18 
3.10 
4.41 
4.92 
4.60 
5.73 
5.59 
6.22 
5.24 
5.93 
7.06 
13.52 
6.96 
6.41 
6.93 
8.67 
7.35 
7.21 
5.17 
5.12 
3.11 
6.23 


fton- 

facility  PE 

RVUs 


10.90 

7.83 

9.33 

7.94 

2.67 

3.04 

3.30 

4.72 

7.63 

2.44 

6.63 

2.63 

2.80 

4.29 

6.18 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
5.25 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
PE  RVUs 


1.52 

1.60 

2.08 

3.65 

1.09 

1.01 

1.13 

1.19 

1.25 

0.23 

1.86 

0.27 

1.29 

1.68 

1.28 

4.22 
3.48 
5.21 
5.29 
6.10 
4.40 
5.54 
6.22 

4.90 
5.25 
3.29 

3.04 
1.53 
3.76 
4.30 
4.27 
4.87 
4.63 
5.06 
4.02 
4.63 
4.43 
5.91 
3.72 
3.82 
5.66 
5.53 
5.83 
5.19 
4.11 
4.00 
1.53 
3.98 


Mal- 
practice 
RVUs 


0.22 

0.28 

0.53 

1.12 

0.09 

0.10 

0.09 

0.17 

0.17 

0.06 

0.22 

0.08 

0.16 

0.11 

0.15 

0.51 
0.59 
0.82 
0.54 
1.01 
0.64 
0.59 
0.87 

0.63 
0.59 
0.32 

0.57 
0.40 
0.77 
0.83 
0.71 
0.84 
0.43 
0.69 
0.98 
0.75 
0.83 
1.16 
0.51 
0.26 
0.77 
0.99 
1.32 
1.20 
0.60 
0.63 
0.38 
0.79 


hton- 
acility 
total 


12.85 

11.56 

15.47 

16.22 

4.72 

5.10 

5.59 

7.73 

10.80 

3.49 

10.13 

3.87 

5.96 

7.16 

8.95 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

10.13 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


3.47 

5.33 

8.22 

11.93 

3.14 

3.07 

3.42 

4.20 

4.42 

1.28 

5.36 

1.51 

4.45 

4.55 

4.05 

8.96 
8.64 
12.15 
13.58 
18.11 
15.37 
12.44 
13.08 

10.38 

10.13 

8.31 

7.79 

5.03 

8.94 

10.05 

9.58 

11.44 

10.65 

11.97 

10.24 

11.31 

12.32 

20.59 

11.19 

10.49 

13.36 

15.19 

14.50 

13.60 

9.88 

9.75 

5.02 

11.00 


Global 


1CPT/ 
2HCPCS 


010 
010 
010 
010 
010 
010 
010 
010 
010 

zzz 

010 

zzz 

010 

010 

010 

090 
090 
090 
090 
090 
090 
090 
090 

090 
090 
090 

090 
ZZZ 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 
090 


64783 

64784 
64786 

64787 
64788 
64790 
64792 
64795 
64802 

64804 

64809 

64818 

64820 

64821 

64822 

64823 

64831 
64832 
64834 

64835 

64836 

64837 
64840 
64856 
64857 
64858 
64859 
64861 
64862 
64864 
64865 
64866 

64868 

64870 

64872 

64874 

64876 
64885 
64886 
64890 
64891 
64892 
64893 
64895 
64896 
64897 
64898 
64901 


MOD 


Status 


Description 


Limb  nerve  surgery  add- 
on. 

Remove  nerve  lesion  

Remove  sciatic  nerve  le- 
sion. 

Implant  nerve  end  

Remove  skin  nerve  lesion 
Removal  of  nerve  lesion  . 
Removal  of  nerve  lesion  . 

Biopsy  of  nen/e  

Remove  sympattietic 

nerves. 
Remove  sympathetic 

nen/es. 
Remove  sympathetic 

nerves. 
Remove  sympathetic 

nerves. 
Remove  sympathetk: 

nerves. 
Remove  sympathestic 

nerves. 
Remove  sympathetic 

nerves. 
Remove  sympathetic 

nen/es. 

Repair  of  digit  nerve 

Repair  nerve  add-on  

Repair  of  hand  or  foot 

nerve. 
Repair  of  hand  or  foot 

nerve. 
Repair  of  hand  or  foot 
"nerve. 

Repair  nerve  add-on  

Repair  of  leg  nen/e 

Repair/transpose  nerve  .... 

Repair  arm/leg  nerve 

Repair  sciatk:  nerve 

Nen/e  surgery  

Repair  of  arm  nerves  

Repair  of  low  back  nerves 

Repair  of  facial  nerve  

Repair  of  facial  nerve  

Fusion  of  facial/other 

nerve. 
Fusion  of  facial/other 

nerve. 
Fusion  of  facial/other 

nerve. 
Subsequent  repair  of 

nerve. 
Repair  &  revise  nerve 

add-on. 
Repair  nerve/shorten  bone 
Nerve  graft,  head  or  neck 
Nerve  graft,  head  or  neck 
Nerve  graft,  hand  or  foot  .. 
Nerve  graft,  hand  or  foot  .. 

Nerve  graft,  arm  or  leg  

Nerve  graft,  arm  or  leg 

Nerve  graft,  hand  or  foot  .. 
Nerve  graft,  hand  or  foot  .. 

Nerve  graft,  arm  or  leg 

Nerve  graft,  arm  or  leg  

Nerve  graft  add-on  


Physician 
wori< 
RVUs 


3.72 

9.82 
15.46 

4.30 
4.61 
11.31 
14.92 
3.01 
9.15 

14.64 

13.67 

10.30 

10.37 

8.75 

8.75 

10.37 

9.44 

5.66 

10.19 

10.94 

10.94 

6.26 
13.02 
13.80 
14.49 
16.49 

4.26 
19.24 
19.44 
12.55 
15.24 
15.74 

14.04 

15.99 

1.99 

2.98 

3.38 
17.53 
20.75 
15.15 
16.14 
14.65 
15.60 
19.25 
20.49 
18.24. 
19.50 
10.22 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

I^A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


1.88 

6.96 
10.36 

2.17 
3.75 
7.57 
9.20 
1.62 
5.27 

7.25 

5.94 

5.42 

7.35 

7.60 

7.53 

8.45 

7.53 
3.00 
7.56 

8.16 

8.13 

3.31 

8.70 

9.68 

10.15 

11.15 

2.24 

12.13 

12.18 

8.52 

10.23 

10.06 

9.22 

9.10 

1.10 

1.57 

1.31 
11.26 
13.13 
10.52 

7.97 

9.31 
10.30 
10.06 
11.53 
11.19 
12.29 

5.39 


Mai-       I      Non- 

practk:e         acility 

RVUs  total 


0.48 

1.17 
2.22 

0.56 
0.54 
1.68 
1.88 
0.40 
0.87 

1.79 

0.96 

1.08 

1.17 

0.99 

0.99 

1.17 

1.14 
0.68 
1.23 

1.36 

1.32 

0.80 
0.86 
1.71 
1.76 
2.78 
0.50 
2.45 
2.47 
1.13 
1.37 
1.06 

1.40 

1.08 

0.24 

0.34 

0.39 
1.51 
1.73 
1.74 
1.38 
1.65 
1.77 
2.04 
1.85 
2.64 
2.71 
0.99 


N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
H/A 
I^A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Facility 
total 


Global 


6.08 

17.95 
28.04 

7.03 

8.90 

20.56 

26.00 

5.03 

15.29 

23.68 

20.57 

16.80 

18.89 

17.34 

17.27 

19.99 

18.11 

9.34 

18.98 

20.46 

20.39 

10.37 
22.58 
25.19 
26.40 
30.42 
7.00 
33.82 
34.09 
22.20 
26.84 
26.86 

24.66 

26.17 

3.33 

4.89 

5.08 
30.30 
35.61 
27.41 
25.49 
25.61 
27.67 
31.35 
33.87 
32.07 
34.50 
16.60 


ZZZ 

090 
090. 

ZZZ 

090 
090 
090 
000 
090 

090 

090 

090 

(»0 

090 

090 

090 

090 
ZZZ 

090 

090 
090 

ZZZ 

090 
090 
090 
090 
ZZZ 
090 
090 
090 
090 
090 

090 

090 

ZZZ 

ZZZ 

ZZZ 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
ZZZ 


Ame  ican 


descriptioos  only  are  copynght  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  rights  reserved 


'  CPT  codes  and  descnptions  only  are  copyright  Ainencan  Medical  Association.  AH  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copynght  American  Oemal Association.  All  nghts  resenrad. 
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'CPT/ 
2HCPCS 


^OD   Status 


64902 
64905 
64907 
64999 
65091 
65093 
65101 
65103 
65105 

65110 
65112 
65114 
65125 
65130 
65135 
65140 
65150 
65155 
65175 
65205 

65210 

65220 

65222 

65235 

65260 

65265 

65270 
65272 
65273 
65275 
65280 
65285 
65286 
65290 

65400 
65410 
65420 
65426 
65430 
65435 
65436 
65450 

65600 
65710 
65730 
65750 
65755 
65770 

65772 
65775 
65800 
65805 
65810 
65815 
65820 


'  CPT  codes  an( 
^  Copyright 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Description 


Nerve  graft  add-on  

Nerve  pedicle  transfer  

Nerve  pedicle  transfer  

Nervous  system  surgery  ... 

Revise  eye 

Revise  eye  wilfi  implant  ... 

Removal  of  eye  

Remove  eye/insen  implant 

Remove  eye/attach  im- 
plant. 

Removal  of  eye  

Remove  eye/revise  socket 

Remove  eye/revise  socket 

Revise  ocular  implant 

Insert  ocular  implant  

Insert  ocular  implant  

Attach  ocular  implant 

Revise  ocular  implant  

Reinsert  ocular  implant 

Removal  of  ocular  implant 

Remove  foreign  body  from 
eye. 

Remove  foreign  body  from 
eye. 

Remove  foreign  body  from 
eye. 

Remove  foreign  body  from 
eye. 

Remove  foreign  body  from 
eye. 

Remove  foreign  body  from 
eye. 

Remove  foreign  txxly  from 
eye. 

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  wound  

Repair  of  eye  socket 
wound. 

Removal  of  eye  lesion 

Biopsy  of  comea  

Removal  of  eye  lesion 

Removal  of  eye  lesion 

Comeal  smear 

Curetle/freat  comea  

Curette/treat  comea  

Treatment  of  comeal  le- 
sion. 

Revision  of  comea  _... 

Comeal  transplant  

Comeal  transplant  

Comeal  transplant  

Comeal  transplant  

Revise  cornea  witti  im- 
plant. 

Correction  of  astigmatism 

Correction  of  astigmatism 

Drainage  of  eye 

Drainage  of  eye  

Drainage  of  eye  

Drainage  of  eye  

Relieve  inner  eye  pressure 


Pfiysician 
work 
RVUs 


11.83 
14.02 
18.83 
0.00 
6.46 
6.87 
7.03 
7.57 
849 

13.95 
16.38 
17.53 
3.12 
7.15 
7.33 
8.02 
6.26 
8.66 
6.28 
0.71 

0.84 

0.71 

0.93 

7.57 

10.96 

12.59 


Non- 
facility  PE 
RVUs 


3.40 
12.35 
14.25 
15.00 
14.89 
17.56 

4.29 
5.79 
1.91 
1.91 
4.87 
5.05 
8.13 


N/A 
N/A 
N/A 
0.00 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

9.35 
N/A 
N/A 
f^A 
N/A 
N/A 
N/A 

0.61 

0.75 
0.61 
0.77 
N/A 

N/A 
N/A 


1.90 

3.90 

3.82 

5.89 

4.36 

N/A 

5.34 

5.78 

7.66 

N/A 

12.90 

N/A 

5.51 

8.57 

5.41 

N/A 

6.06 

8.78 

1.47 

1.74 

4.17 

7.65 

5.25 

7.62 

1.47 

5.02 

0.92 

1.35 

4.19 

5.95 

3.27 

7.32 

Facility 
PE  RVUs 


5.73 
N/A 
N/A 
N/A 
N/A 
N/A 

7.17 
I^A 

2.31 

2.31 
N/A 

8.41 
N/A 


6.10 

8.98 

12.64 

0.00 

9.88 

10.25 

10.83 

11.04 

11.70 

14.98 
17.38 
17.50 

3.02 
10.42 
10.59 
11.06 

9.43 
11.80 

9.81 

0.19 

0.30 

0.18 

0.27 

7.41 

11.71 

12.91 

2.28 
5.30 
5.63 
5.78 
8.32 
12.77 
7.65 
6.61 

7.60 
0.66 
6.84 
6.66 
0.67 
0.40 
5.31 
6.43 

3.17 
12.72 
12.08 
13.75 
13.66 
14.78 

6.46 
7.65 
1.14 
1.15 
8.08 
7.51 
10.62 


Mal- 

practk;e 

RVUs 


Ame  «:an 


descnptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association  All  nghts  reserved 


1.10 
1.52 
1.79 
0.00 
0.26 
0.28 
0.28 
0.30 
0.34 

0.68 
0.96 
0.94 
0.15 
0.28 
0.29 
0.31 
0.25 
0.40 
0.26 
0.03 

0.03 

0.05 

0.04 

0.30 

0.43 

0.50 

0.08 
0.16 
0.17 
0.27 
0.30 
0.51 
0.21 
0.26 

0.24 
0.06 
0.17 
0.20 
0.06 
0.04 
0.17 
0.13 

0.14 
0.49 
0.56 
0.59 
0.58 
0.69 

0.17 
0.22 
0.08 
0.08 
0.19 
0.20 
0.32 


Non- 
acility 
total 


N/A 
N/A 
N/A 
0.00 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
12.62 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
1.35 

1.62 

1.37 

1.74 

N/A 

N/A 

N/A 

5.88 
9.87 
N/A 

11.39 
N/A 
N/A 

14.29 
N/A 

15.08 

3.27 

11.99 

13.07 

6.55 

2.31 

10.31 

10.72 

9.27 
N/A 
N/A 
N/A 
N/A 
N/A 

11.63 
N/A 
4.30 
4.30 
N/A 

13.66 
N/A 


Facility 
total 


19.03 
24.52 
33.26 
0.00 
16.60 
17.40 
18.14 
18.91 
20.53 

29.61 
34.72 
35.97 

6.29 
17.85 
18.21 
19.39 
15.94 
20.86 
16.35 

0.93 

1.17 

0.94 

1.24 

15.28 

23.10 

26.00 

4.26 
9.28 
10.16 
11.39 
16.28 
26.18 
13.37 
12.28 

13.90 
2.19 
11.18 
12.11 
2.20 
1.36 
9.67 
9.83 

6.71 
25.56 
26.89 
29.34 
29.13 
33.03 

10.92 
13.66 
3.13 
3.14 
13.14 
12.76 
19.07 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Global 


'CPT/ 
2HCPCS 


ZZZ 

090 
090 
YYY 
090 
090 
090 
090 
090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
000 

000 

000 

000 

090 

090 

090 

010 
090 
090 
090 
090 
090 
090 
090 

090 
000 
090 
090 

000 
000 
090 
090 

090 
090 
090 
090 
090 
090 

090 
090 
000 
000 
090 
090 
090 


65850 
65855 
65860 
65865 
65870 
65875 
65880 
65900 
65920 
65930 

66020 
66030 
66130 
66150 
66155 
66160 
66165 
66170 
66172 
66180 
66185 
66220 
66225 
66250 
66500 
66505 
66600 
66605 
66625 
66630 
66635 
66680 
66682 
66700 
66710 
66720 
66740 
66761 
66762 
66770 

66820 

66821 

66825 
66830 
66840 
66850 
66852 
66920 
66930 
66940 
66982 
66983 

66984 

66985 
66986 
66990 

66999 
67005 
67010 


MOD 


Status 


Description 


Incision  of  eye  

Laser  surgery  of  eye  

Incise  Inner  eye  adhesions 

Incise  inner  eye  adhesions 

Incise  inner  eye  adhesions 

Incise  inner  eye  adhesions 

Incise  inner  eye  adhesions 

Remove  eye  lesion 

Remove  implant  of  eye  .... 

Remove  blood  clot  from 
eye. 

Injection  treatment  of  eye 

Injection  treatment  of  eye 

Remove  eye  lesion 

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Glaucoma  surgery  

Incision  of  eye  

Implant  eye  shunt 

Revise  eye  shunt 

Repair  eye  lesion  

Repair/graft  eye  lesion  

Follow-up  surgery  of  eye  .. 

Incision  of  iris  

Incision  of  iris  

Remove  iris  and  lesion 

Removal  of  iris  

Removal  of  iris  

Removal  of  iris 

Removal  of  iris  

Repair  iris  &  ciliary  txxty  .. 

Repair  iris  &  ciliary  body  .. 

Destruction,  ciliary  txKJy  ... 

Destruction,  ciliary  body  ... 

Destruction,  ciliary  IxxJy  ... 

Destruction,  ciliary  body  ... 

Revision  of  iris  

Revision  of  iris 

Removal  of  inner  eye  le- 
sion. 

Incision,  secondary  cata- 
ract. 

After  cataract  laser  sur- 
gery. 

Reposition  intraocular  lens 

Removal  of  lens  lesion  

Removal  of  lens  material  .. 

Removal  of  lens  material  .. 

Removal  of  lens  material .. 

Extraction  of  lens 

Extraction  of  lens 

Extraction  of  lens 

Cataract  surgery,  complex 

Cataract  surg  w/iol,  1 
stage. 

Cataract  surg  w/iol,  1 
stage. 

Insert  lens  prosthesis  

Exchange  lens  prosthesis 

Ophthalmic  endoscope 
add-on. 

Eye  surgery  procedure  

Partial  removal  of  eye  fluid 

Partial  removal  of  eye  fluid 


Physrcian 
work 
RVUs 


10.52 
3.85 
3.55 
5.60 
6.27 
6.54 
7.09 

10.93 
8.40 
7.44 

1.59 
1.25 
7.69 
8.30 
8.29 
10.17 
8.01 
12.16 
15.04 
14.55 
8.14 
7.77 
11.05 
5.98 
3.71 
4.08 
8.68 
12.79 
5.13 
6.16 
6.25 
5.44 
6.21 
4.78 
4.78 
4.78 
4.78 
4.07 
4.58 
5.18 

3.89 

2.35 

8.23 
8.20 
7.91 
9.11 
9.97 
8.86 

10.18 
8.93 

13.50 
8.99 

10.23 

8.39 

12.28 

1.51 

0.00 
5.70 
6.87 


Non- 
facility  PE 
RVUs 


t^A 
5.29 
4.02 
N/A 
N/A 
N/A 
l^i/A 
N/A 
N/A 
N/A 

2.42 

2.25 

7.61 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

7.84 

N/A 

N/A 

N/A 

N/A 

7.07 

N/A 

N/A 

N/A 

N/A 

5.44 

5.31 

5.76 

5.47 

5.65 

5.73 

6.16 

N/A 

4.04 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 

0.00 
N/A 
N/A 


Facility 
PE  RVUs 


9.71 
4.12 
3.36 
6.65 
7.32 
7.62 
7.87 
11.89 
8.87 
8.12 

1.61 

1.45 

7.04 

10.07 

10.04 

10.90 

9.92 

12.62 

15.19 

11.87 

8.42 

9.00 

9.57 

6.66 

5.08 

5.37 

8.96 

11.57 

6.33 

7.48 

6.79 

6.20 

7.48 

4.13 

3.92 

4.69 

4.30 

4.31 

4.30 

4.81 

7.12 

3.95 

10.05 
7.26 
7.17 
7.89 
8.35 
7.62 
8.72 
8.17 

10.10 
6.31 

7.81 

7.60 
9.38 
0.70 

0.00 
4.47 
5.02 


Mal- 

praclk:e 

RVUs 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Appty. 
^Copyright  American  Dental  Association.  All  rights  reserved. 


0.41 
0.17 
0.14 
0.22 
0.24 
0.25 
0.28 
0.46 
0.33 
0.29 

0.07 
0.05 
0.31 
0.33 
0.32 
0.41 
0.31 
0.48 
0.59 
0.57 
0.32 
0.32 
0.44 
0.23 
0.15 
0.17 
0.34 
0.61 
0.20 
0.24 
0.24 
0.21 
0.24 
0.19 
0.18 
0.19 
0.18 
0.16 
0.18 
0.20 

0.16 

0.10 

0.32 
0.32 
0.31 
0.36 
0.39 
0.35 
0.41 
0.35 
0.56 
0.37 

0.41 

0.33 
0.49 
0.06 

0.00 
0.22 
0.27 


Non- 
acility 
total 


N/A 
9.31 

7.71 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

4.08 

3.55 

15.61 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

14.05 

N/A 

N/A 

N/A 

N/A 

12.40 

N/A 

N/A 

N/A 

N/A 

10.41 

10.27 

10.73 

10.43 

9.88 

10.49 

11.54 

N/A 

6.49 

N/A 
t^A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 

0.00 
N/A 
N/A 


Facility 
total 


20.64 
8.14 
7.05 
12.47 
13.83 
14.41 
15.24 
23.28 
17.60 
15.85 

3.27 

2.75 

15.04 

18.70 

18.65 

21.48 

18.24 

25.26 

30.82 

26.99 

16.88 

17.09 

21.06 

12.87 

8.94 

9.62 

17.98 

24.97 

11.66 

13.88 

13.28 

11.85 

13.93 

9.10 

888 

9.66 

9.26 

8.54 

9.06 

10.19 

11.17 

6.40 

18.60 
15.78 
15.39 
17.36 
18.71 
16.83 
19.31 
17.45 
24.16 
15.67 

18.45 

16.32 

22.15 

2.27 

0.00 
10.39 
12.16 


Gkibal 


090 
010 
090 
090 
090 
090 
090 
090 
090 
090' 

010 
010 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 
090 
ZZZ 

YYY 
090 
090 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

'CPT/      ! 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practKe 

RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

S7015  

A 

Release  of  eye  fluid  

6.92 

N/A 

7.66 

0.27 

N/A 

14.85 

090 

i7025 

A 

Replace  eye  fluid      

684 

14  24 

7  49 

0  27 

21  35 

14  60 

090 

67027  

,  

A 

Implant  eye  drug  system  .. 

10.85 

12.86 

8.86 

0.46 

24.17 

20.17 

090 

67028  

A 

Injection  eye  drug  

2.52 

6  59 

1  16 

0  11 

922 

3  79 

000 

67030  



A 

Incise  inner  eye  strands  .. 

4.84 

N/A 

6.78 

0.19 

N/A 

11.81 

090 

67031  

,  

A 

Laser  surgery,  eye  strands 

3.67 

4.77 

4.11 

0.15 

8.59 

7.93 

090 

67036  



A 

Removal  of  inner  eye  fluid 

11.89 

N/A 

9.53 

0.47 

N/A 

21.89 

090 

67038  



A 

Strip  retinal  membrane  

21.24 

N/A 

16.17 

0.84 

N/A 

38.25 

090 

67039  



A 

Laser  treatment  of  retina  .. 

14.52 

N/A 

12.87 

0.57 

N/A 

27.96 

090 

67040  

A 

Laser  treatment  of  retina  .. 

17.23 

N/A 

14.33 

0.68 

N/A 

32.24 

090 

67101  , 

A 

Repair  detached  retina  

7.53 

10.08 

8.31 

0.29 

17.90 

16.13 

090 

67105  



A 

Repair  detached  retina  

7.41 

8.14 

6.35 

0.29 

15.84 

14.05 

090 

67107  

A 

Repair  detached  retina 

14.84 

N/A 

13.11 

0.58 

N/A 

28.53 

090 

67108  

A 

Repair  detached  retina  

20.82 

N/A 

17.42 

0.82 

N/A 

39.06 

090 

67110  

A 

Repair  detached  retina 

8.81 

15.63 

9.41 

0.35 

24.79 

18.57 

090 

67112 

A 

Rerepair  detached  retina  .. 

16.86 

N/A 

14.89 

0.66 

N/A 

32.41 

090 

67115 , 

A 

Release  encircling  mate- 
rial. 
Remove  eye  implant  ma- 

4.99 

N/A 

7.07 

0.19 

N/A 

12.25 

090 

67120  

A 

5.98 

12.34 

6.90 

0.23 

18.55 

13.11 

090 

terial. 

67121  



A 

Remove  eye  implant  ma- 
terial. 

10.67 

N/A 

11.45 

0.42 

N/A 

22.54 

090 

«7141  

A 

Treatment  of  retina  

5.20 

7  28 

6  51 

020 

1268 

11  91 

090 

67145  

A 

Treatment  of  retina  

5.37 

5.87 

504 

0  21 

11  45 

1062 

090 

67208  



A 

Treatment  of  retinal  lesion 

6.70 

6.06 

5.48 

0.26 

13.02 

12.44 

090 

67210  

.   , 

A 

Treatment  of  retinal  lesion 

8.82 

6.37 

5.90 

0.35 

15.54 

15.07 

090 

67218  

.  , 

A 

Treatment  of  retinal  lesion 

18.53 

N/A 

14.52 

0.53 

f^A 

33.58 

090 

67220  

A 

Treatment  of  choroid  le- 

13.13 

10.02 

9.01 

0.51 

23.66 

22.65 

090 

67221  

R 

Ocular  photodynamic  ther 

4.01 

4.77 

1.84 

0.16 

8.94 

6.01 

000 

67225  

A 

Eye  photodynamic  ther 

0.47 

0.26 

0.22 

0.01 

0.74 

0.70 

777 

"' 

add-on. 

67227  



A 

Treatment  of  retinal  lesion 

6.58 

6.55 

5.48 

0.26 

13.39 

12.32 

090 

67228  

A 

Treatment  of  retinal  lesion 

12.74 

11.10 

8.55 

0.50 

24.34 

21.79 

090 

67250  

A 

Reinforce  eye  wall  

8.66 

N/A 

10.53 

0.36 

N/A 

19.55 

090 

67255  



A 

Reinforce/graft  eye  wall  .... 

8.90 

N/A 

11.13 

0.35 

N/A 

20.38 

090 

67299  

,  

C 

Eye  surgery  procedure  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

67311  



A      • 

Revise  eye  muscle  

6.65 

N/A 

6.52 

0.27 

N/A 

13.44 

090 

67312  



A 

Revise  two  eye  muscles  ... 

8.54 

N/A 

7.54 

0.35 

N/A 

16.43 

090 

67314 



A 

Revise  eye  muscle  

7.52 

N/A 

7.25 

0.30 

N/A 

15.07 

090 

67316  

,  

A 

Revise  two  eye  muscles  ... 

9.66 

N/A 

8.23 

0.40 

N/A 

18.29 

090 

67318  

,  

A 

Revise  eye  muscle(s)  

7.85 

N/A 

7.63 

0.31 

N/A 

15.79 

090 

67320  

A 

Revise  eye  muscle(s)  add- 
on. 

Eye  surgery  follow-up  add- 
on. 

Rerevise  eye  muscles 

4.33 

N/A 

2.00 

0.17 

N/A 

6.50 

/// 

67331  

A 

4.06 

N/A 

1.95 

0.17 

N/A 

6.18 

/// 

67332  

A 

4.49 

N/A 

2.07 

0.18 

N/A 

6.74 

777 

add-on. 

67334  



A 

Revise  eye  muscle  w/su- 

ture. 
Eye  suture  during  surgery 

3.98 

N/A 

1.84 

0.16 

N/A 

5.98 

777 

67335  



A 

2.49 

N/A 

1.15 

0.10 

N/A 

3.74 

777 

67340  



A 

Revise  eye  muscle  add-on 

4.93 

N/A 

227 

0.19 

N/A 

7.39 

/// 

67343 



A 

Release  eye  tissue  

7.35 

N/A 

7.33 

0.30 

N/A 

14.98 

090 

67345  



A 

Destroy  nerve  of  eye  mus- 
cle 
Biopsy  eye  muscle  

2.96 

4.46 

1.40 

0.13 

7.55 

4.49 

010 

67350  

A 

2.87 

N/A 

1.91 

0.13 

N/A 

4.91 

000 

67399  

C 

Eye  muscle  surgery  proce- 
dure. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

67400  

A 

Explore/biopsy  eye  socket 

9.76 

N/A 

12.74 

0.43 

N/A 

22.93 

090 

67405  

A 

Explore/drain  eye  socket  .. 

7.93 

N/A 

11.44 

0.36 

N/A 

19.73 

090 

67412  

A 

Explore/treat  eye  socket  ... 

9.50 

N/A 

13.20 

0.41 

N/A 

23.11 

090 

67413  

A 

Explore/treat  eye  socket  ... 

10.00 

N/A 

12.38 

0.43 

N/A 

22.81 

090 

67414  

A 

Explr/decompress  eye 
socket. 

11.13 

N/A 

14.33 

0.48 

N/A 

25.94 

090 

67415  

A 

Aspiration,  orbital  contents 

1.76 

N/A 

0.78 

0.09 

N/A 

2.63 

000 

67420 . 

A 

Explore/treat  eye  socket  ... 

1  copyright  Atnerican  Medical  Associatic 

20.06 
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19.13 

9  FARSADFARS 

0.84 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


'CPT/ 
2HCPCS 


MOD 


Status 


Description 


Physician 
work 
RVUs 


'^g£r'  I  p^s 


"T 


Mai-  Non- 

practice  acllity 

RVUs  total 


Facility 
total 


Global 


67430 
67440 
67445 

67450 
67500 
67505 
67515 
67550 
67560 
67570 
67599 
67700 

67710 

67715 

67800 

67801 

67805 

67808 

67810 

67820 

67825 

67830 

67835 

67840 

67850 

67875 

67880 

67882 

67900 

67901 

67902 

67903 

67904 

67906 

67908 

67909 

67911 

67914 

67915 

67916 

67917 

67921 

67922 

67923 

67924 

67930 

67935 

67938 

67950 
67961 
67966 
67971 
67973 
67974 
67975 
67999 
68020 
68040 

68100 
68110 


A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
C 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
C 
A 
A 

A 
A 


Explore/treat  eye  socket  ... 

Explore/drain  eye  socket  .. 

Explr/decompress  eye 
socket. 

Explore/biopsy  eye  socket 

Inject/treat  eye  socket  

Inject/treat  eye  socket  

Inject/treat  eye  socket  

Insert  eye  socket  implant 

Revise  eye  socket  Implant 

Decompress  optic  nerve  .. 

Orbit  surgery  procedure  ... 

Drainage  of  eyelid  ab- 
scess. 

Incision  of  eyelid 

Incision  of  eyelid  fold 

Remove  eyelid  lesion  

Remove  eyelid  lesions  

Remove  eyelid  lesions  

Remove  eyelid  leslon(s)  ... 

Biopsy  of  eyelid  

Revise  eyelashes  

Revise  eyelashes  

Revise  eyelashes  

Revise  eyelashes  

Remove  eyelid  lesion  

Treat  eyelid  lesion  

Closure  of  eyelid  by  suture 

Revision  of  eyelid  

Revision  of  eyelid 

Repair  brow  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Revise  eyelid  defect  

Revise  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  defect  

Repair  eyelid  wound 

Repair  eyelid  wound 

Remove  eyelid  foreign 
body. 

Revision  of  eyelid  

Revision  of  eyelid  

Revision  of  eyelid  

Reconstruction  of  eyelid  ... 

Reconstruction  of  eyelid  ... 

Reconstruction  of  eyelid  ... 

Reconstruction  of  eyelid  ... 

Revision  of  eyelid  

Inclse/drain  eyelid  lining  ... 

Treatment  of  eyelid  le- 
sions. 

Biopsy  of  eyelkJ  lining  

Remove  eyelid  lining  le- 
sion. 


13.39 
13.09 
14.42 

13.51 

0.79 

0.82 

0.61 

10.19 

10.60 

13.58 

0.00 

1.35 

1.02 

1.22 

1.38 

1.88 

2.22 

3.80 

1.48 

0.89 

1.38 

1.70 

5.56 

2.04 

1.69 

1.35 

3.80 

5.07 

6.14 

6.97 

7.03 

6.37 

6.26 

6.79 

5.13 

5.40 

5.27 

3.68 

3.18 

5.31 

6.02 

3.40 

3.06 

5.88 

5.79 

3.61 

6.22 

1.33 

5.82 
5.69 
6.57 
9.79 
12.87 
12.84 
9.13 
0.00 
1.37 
0.85 

1.35 
1.77 


N/A 
N/A 
N/A 

N/A 
0.84 
0.93 
0.84 
N/A 
N/A 
N/A 
0.00 
4.90 

5.06 
4.64 
2.53 
5.41 
5.56 
N/A 
3.71 
1.13 
1.61 
7.58 
N/A 
5.39 
6.17 
7.71 
9.81 

11.09 

10.72 
N/A 
N/A 

11.50 

12.71 
9.26 
8.99 
9.55 
N/A 
9.44 
8.02 

11.98 
9.90 
9.24 
7.97 

11.44 
9.26 
8.54 

11.46 
5.90 

8.42 
10.32 
8.50 
N/A 
N/A 
N/A 
N/A 
0.00 
5.77 
4.88 

5.08 
6.14 


15.97 
15.80 
16.00 

16.16 

0.19 

0.21 

0.28 

12.61 

12.57 

15.48 

0.00 

0.64 

0.54 

0.63 

0.70 

0.94 

1.09 

5.28 

0.69 

0.38 

1.09 

1.99 

5.10 

1.01 

1.93 

1.26 

4.38 

5.50 

6.39 

6.54 

6.61 

6.81 

7.30 

6.12 

5.78 

6.19 

6.16 

4.02 

2.63 

5.80 

6.26 

3.82 

3.55 

5.91 

5.76 

3.00 

5.97 

0.57 

6.70 
5.79 
5.78 
7.41 
9.41 
9.32 
7.08 
0.00 
0.69 
0.39 

0.62 
1.43 


0.97 
0.58 
0.63 

0.56 
0.04 
0.04 
0.02 
0.50 
0.47 
0.69 
0.00 
0.06 

0.04 
0.05 
0.06 
0.08 
0.09 
0.17 
0.06 
0.04 
0.06 
0.07 
0.22 
0.08 
0.07 
0.06 
0.16 
0.21 
0.30 
0.32 
0.34 
0.39 
0.26 
0.42 
0.20 
0.25 
0.23 
0.16 
0.13 
0.22 
0.25 
0.14 
0.13 
0.24 
0.23 
0.17 
0.29 
0.06 

0.30 
0.26 
0.33 
0.42 
0.59 
0.54 
0.38 
0.00 
0.06 
0.03 

0.06 
0.07 


N/A 
N/A 
N/A 

N/A 
1.67 
1.79 
1.47 
N/A 
N/A 
N/A 
0.00 
6.31 

6.12 

5.91 

3.97 

7.37 

7.87 

N/A 

5.25 

2.06 

3.05 

9.35 

N/A 

7.51 

7.93 

9.12 

13.77 

16.37 

17.16 

N/A 

N/A 

18.26 

19.23 

16.47 

14.32 

15.20 

N/A 

13.28 

11.33 

17.51 

16.17 

12.78 

11.16 

17.56 

15.28 

12.32 

17.97 

7.29 

14.54 
16.27 
15.40 
N/A 
N/A 
N/A 
N/A 
0.00 
7.20 
5.76 

6.49 
7.98 


30.33 
29.47 
31.05 

30.23 

1.02 

1.07 

0.91 

23.30 

23.64 

29.75 

0.00 

2.05 

1.60 

1.90 

2.14 

2.90 

3.40 

9.25 

2.23 

1.31 

2.53 

3.76 

10.88 

3.13 

3.69 

2.67 

8.34 

10.78 

12.83 

13.83 

13.98 

13.57 

13.82 

13.33 

11.11 

11.84 

11.66 

7.86 

5.94 

11.33 

12.53 

7.36 

6.74 

12.03 

11.78 

6.78 

12.48 

1.96 

12.82 

11.74 

12.68 

17.62 

22.87 

22.70 

16.59 

0.00 

2.12 

1.27 

2.03 
3.27 


090 
090 
090 

090 
000 
000 
000 
090 
090 
090 
YYY 
010 

010 
010 
010 
010 
010 
090 
000 
000 
010 
010 
090 
010 
010 
000 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
010 

090 
090 
090 
090 
090 
090 
090 
YYY 
010 
000 

000 
010 


<  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  AH  Rights  Reserved.  AppMcaUe  FARS/DFARS  Apply. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

'CRT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

I^n- 

facility  PE 

RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

68115  

A 

Remove  eyelid  lining  le- 
sion. 

Remove  eyelid  lining  le- 
sion. 

Remove  eyelid  lining  le- 
sion. 

Treat  eyelid  by  injection  ... 

Revise/graft  eyelid  lining  .. 

Revise/graft  eyelid  lining  .. 

Revise/graft  eyelid  lining  .. 

Revise/graft  eyelid  lining  .. 

Revise  eyelid  lining  

Revise^graft  eyelid  lining  .. 

Separate  eyelid  adhesions 

Revise  eyelid  lining 

236 

563 

1  16 

0  10 

809 

362 

010 

68130  

A 

4  93 

8  01 

403 

0  19 

1313 

9  15 

090 

68135  

A 

1  84 

5  39 

092 

0  07 

730 

283 

010 

68200   

A 

0  49 

0  74 

0  23 

002 

1  25 

0  74 

000 

68320  

A 

5  37 

668 

5  51 

0  21 

12  26 

11  09 

090 

68325 

A 

736 

N/A 

6  52 

030 

N/A 

14  18 

000 

68326  

A 

7  15 

N/A 

6  39 

030 

fvi/A 

1384 

090 

68328  

' 

A 

8.18 

N/A 

7  13 

0  40 

N/A 

15  71 

090 

68330   

•^ 

A 

483 

7  37 

616 

0  19 

12  39 

1118 

000 

68335   

A 

7  19 

N/A 

692 

029 

N/A 

14  40 

0^ 
090 
090 

68340  

A 

4  17 

1096 

483 

017 

15  30 

9  17 

.68360 

A 

4  37 

6  72 

568 

0  17 

11  26 

10  22 

68362  

A 

Revise  eyelid  lining  

734 

I^A 

786 

029 

N/A 

15  49 

090 

68399  

« 

c 

Eyelid  lining  surgery  

Incise/drain  tear  gland 

Incise/drain  tear  sac 

000 

000 

000 

000 

000 

000 

YYY 

68400  

A 

1  69 

7  73 

209 

0  07 

9  49 

3  85 

010 
010 
010 
090 

68420  

A 

230 

8  07 

238 

0  10 

10  47 

4.78 

1.48 

21.98 

68440  

A 

Incise  tear  duct  opening  ... 
Removal  of  tear  gland  

094 

500 

050 

004 

5  98 

68500  



A 

11.02 

N/A 

10.36 

0.60 

N/A 

68505  



A 

Partial  removal,  tear  gland 

10.94 

N/A 

11.40 

0.57 

N/A 

22.91 

090 

68510  

A 

Biopsy  of  tear  gland  

Removal  of  tear  sac  

4  61 

8  57 

2  14 

0  19 

13  37 

694 

000 
090 

68520  

A 

7.51 

N/A 

7.94 

0.33 

N/A 

15.78 

68525  

A 

Biopsy  of  tear  sac  

4.43 

N/A 

206 

018 

N/A 

6  67 

000 

68530  



A 

Clearance  of  tear  duct 

3.66 

9.59 

2.90 

0.16 

13.41 

6.72 

010 

68540  



A 

Remove  tear  gland  lesion 

10.60 

N/A 

10.03 

0.46 

N/A 

21.09 

090 

68550  

A 

Remove  tear  gland  lesion 

13.26 

N/A 

12.03 

0.66 

N/A 

25.95 

090 

68700  

A 

Repair  tear  ducts 

6.60 

N/A 

7  42 

0  27 

N/A 

1429 

090 

68705  

- 

A 

Revise  tear  duct  opening 

2.06 

5.52 

1.02 

0.08 

7.66 

3.16 

010 

68720  

A 

Create  tear  sac  drain  

8.96 

N/A 

8.43 

0.38 

N/A 

17.77 

090 

68745  

A 

Create  tear  duct  drain  

8.63 

N/A 

8.40 

0.38 

N/A 

17.41 

090 

68750  

A 

Create  tear  duct  drain  

8.66 

N/A 

8.85 

0.37 

N/A 

17.88 

090 

68760  

A 

Close  tear  duct  opening  ... 

1.73 

4.05 

1.26 

0.07 

5.85 

3.06 

010 

68761  

A 

Close  tear  duct  opening   .. 

1.36 

3.48 

1.00 

0.06 

4.90 

2.42 

010 

68770  

A 

Close  tear  system  fistula  .. 

7.02 

12.97 

6.93 

0.28 

20.27 

14.23 

090 

68801  



A 

Dilate  tear  duct  opening  .. 

0.94 

0.95 

0.61 

0.04 

1.93 

1.59 

010 

68810  



A 

Probe  nasolacrimal  duct  ... 

1.90 

2.36 

0.94 

0.08 

4.34 

2.92 

010 

68811  



A 

Probe  nasolacrimal  duct  ... 

2.35 

N/A 

2.40 

0.10 

N/A 

4.85 

010 

68815 

A 

Probe  nasolacrimal  duct  ... 

3.20 

8.29 

2.73 

0.14 

11.63 

6.07 

010 

68840  



A 

Explore/irrigate  tear  ducts 

1.25 

1.67 

0.98 

0.05 

2.97 

2.28 

010 

68850  



A 

Injection  for  tear  sac  x-ray 

0.80 

12.84 

0.30 

0.03 

13.67 

1.13 

000 

68899 



C 

Tear  duct  system  surgery 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

69000  

A 

Drain  extemal  ear  lesion  .. 

1.45 

3.11 

1.44 

0.10 

4.66 

2.99 

010 

69005  



A 

Drain  extemal  ear  lesion  .. 

2.11 

3.10 

1.90 

0.16 

5.37 

4.17 

010 

69020  

A 

Drain  outer  ear  canal  le- 

1.48 

3.11 

1.91 

0.11 

4.70 

3.50 

010 

69100  

A 

Biopsy  of  extemal  ear  

0.81 

1.78 

0.40 

0.04 

2.63 

1.25 

000 

69105  

A 

Biopsy  of  extemal  ear 
canal. 

0.85 

1.96 

0.78 

0.06 

2.87 

1.69 

000 

69110 

A 

Remove  extemal  ear,  par- 
tial 
Removal  of  extemal  ear  ... 

3.44 

4.17 

3.11 

0.24 

7.85 

6.79 

090 

69120  

A 

4.05 

N/A 

4.11 

0.31 

N/A 

8.47 

090 

69140  



A 

Remove  ear  canal  le- 
sion(s). 

7.97 

N/A 

6.99 

0.56 

N/A 

15.52 

090 

69145  

A 

Remove  ear  canal  le- 
sion(s). 

2.62 

3.73 

2.69 

0.18 

6.53 

5.49 

090 

69150  



A 

Extensive  ear  canal  sur- 

13.43 

N/A 

10.23 

1.07 

N/A 

24.73 

090 

€9155  



A 

gery. 
Extensive  ear/neck  sur- 

20.80 

N/A 

14.88 

1.51 

N/A 

37.19 

090 

69200  

A 

gery. 
Clear  outer  ear  canal  

0.77 

1.64 

0.59 

0.05 

2.46 

1.41 

000 

69205  

A 

Clear  outer  ear  canal  

1.20 

N/A 

1.31 

0.09 

N/A 

2.60 

010 

69210  

A 

Remove  impacted  ear  wax 

0.61 

0.66 

0.24 

0.04 

1.31 

0.89 

000 

69220 

A 

Clean  out  mastoid  cavity  .. 

0.83 

1.72 

0.75 

0.06 

2.61 

1.64 

000 

69222 

A 

Clean  out  mastoid  cavity  .. 

( copyright  American  Medical  Associatic 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


1CPT/ 
ZHCPCS 


MOD 


Status 


Description 


Physician 
work 
RVUs 


Non- 

facility  PE 

RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Non- 
acility 
total 


Facility 
total 


Global 


69300 
69310 
69320 
69399 

69400 
69401 
69405 

69410 
69420 
69421 
69424 
69433 
69436 
69440 
69450 
69501 
69502 
69505 

69511 
69530 
69535 

69540 
69550 
69552 
69554 
69601 
69602 
69603 
69604 
69605 
69610 
69620 
69631 
69632 

69633 

69635 
69636 

69637 

69641 

69642 

69643 

69644 

69645 

'  69646 

69650 
69660 
69661 
69662 
69666 

69667. 


R 
A 
A 
C 

A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Revise  extemal  ear  

Rebuild  outer  ear  canal  ... 

Rebuiki  outer  ear  canal  ... 

Outer  ear  surgery  proce- 
dure. 

Inflate  middle  ear  canal  ... 

Inflate  middle  ear  canal  ... 

Catheterize  middle  ear 
canal. 

Inset  middle  ear  (baffle)  .. 

Incision  of  eardrum 

Incision  of  eardrum 

Remove  ventilating  tulje  .. 

Create  eardrum  opening  . 

Create  eardrum  opening  . 

Exploration  of  middle  ear 

Eardrum  revision  

Mastoidectomy  

Mastoidectomy  

Remove  mastoid  struc- 
tures. 

Extensive  mastoid  surgery 

Extensive  mastoid  surgery 

Remove  part  of  temporal 
bone. 

Remove  ear  lesion  

Remove  ear  lesion 

Remove  ear  lesion  

Remove  ear  lesion  

Mastoid  surgery  revision  .. 

Mastoid  surgery  revision  .. 

Mastoid  surgery  revision  .. 

Mastoid  surgery  revision  .. 

Mastoid  surgery  revision  .. 

Repair  of  eardrum  

Repair  of  eardrum  

Repair  eardrum  structures 

Rebuild  eardrum  struc- 
tures. 

Rebuild  eardrum  struc- 
tures. 

Repair  eardrum  structures 

Rebuild  eardrum  struc- 
tures. 

Rebuild  eardrum  stnjc- 
tures. 

Revise  middle  ear  &  mas- 
toid. 

Revise  middle  ear  &  mas- 
toid. 

Revise  middle  ear  &  mas- 
toid. 

Revise  middle  ear  &  mas- 
toid. 

Revise  middle  ear  &  mas- 
toid. 

Revise  middle  ear  &  mas- 
toid. 

Release  middle  ear  bone 

Revise  middle  ear  bone  ... 

Revise  middle  ear  tx)ne  ... 

Revise  middle  ear  bone  ... 

Repair  middle  ear  struc- 
tures. 

Repair  middle  ear  struc- 
tures. 


6.36 
10.79 
16.96 

0.00 

0.83 
0.63 
2.63 

0.33 
1.33 
1.73 
0.85 
1.52 
1.96 
7.57 
5.57 
9.07 
12.38 
12.99 

13.52 
19.19 
36.14 

1.20 

10.99 

19.46 

33.16 

13.24 

13.58 

14.02 

14.02 

18.49 

4.43 

5.89 

9.86 

12.75 

12.10 

13.33 
15.22 

15.11 

12.71 

16.84 

15.32 

16.97 

16.38 

17.99 

9.66 
11.90 
15.74 
15.44 

9.75 

9.76 


N/A 
N/A 
N/A 
0.00 

2.14 
1.04 
3.32 

1.41 
2.49 
N/A 
1.58 
2.48 
t^A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

3.17 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
4.59 
6.46 
N/A 
N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 


4.35 

8.70 

12.52 

0.00 

0.69 
0.66 
2.37 

0.50 
1.64 
1.89 
0.70 
1.71 
2.02 
6.54 
5.26 
7.34 
9.61 
9.87 

10.21 
13.44 
22.99 

1.75 

8.64 

13.33 

21.44 

10.40 

10.32 

10.54 

10.52 

13.24 

3.36 

4.59 

8.18 

10.12 

9.78 

9.73 
11.58 

11.52 

9.84 

12.56 

11.58 

12.50 

12.14 

13.08 

7.69 

8.92 

11.46 

11.17 

7.77 

7.75 


0.43 
0.77 
1.17 
0.00 

0.06 
0.04 
0.18 

0.02 
0.10 
0.13 
0.06 
0.11 
0.14 
0.53 
0.39 
0.65 
0.86 
0.92 

0.96 
1.32 
2.59 

0.09 
0.80 
1.36 
2.32 
0.92 
0.94 
1.00 
0.98 
1.29 
0.31 
0.40 
0.69 
0.89 

0.64 

0.87 
1.07 

1.06 

0.89 

1.18 

1.08 

1.19 

1.16 

1.26 

0.68 
0.84 
1.10 
1.08 
0.68 

0.72 


N/A 

N/A 

N/A 

^.00 

3.03 
1.71 
6.13 

1.76 
3.92 
N/A 
2.49 
4.11 
N/A 
t^A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

r^A 

4.46 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
9.33 
12.75 
N/A 
N/A 

N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 

N/A 


11.14 

20.26 

30.65 

0.00 

1.58 
1.33 
5.18 

0.85 

3.07 

3.75 

^61 

3.34 

4.12 

14.64 

11.22 

17.06 

22.85 

23.78 

24.69 
33.95 
61.72 

3.04 
20.43 
34.15 
56.92 
24.56 
24.84 
25.56 
25.52 
33.02 

8.10 
10.88 
18.73 
23.76 

22.72 

23.93 
27.87 

27.69 

23.44 

30.58 

27.98 

30.66 

29  68 

32.33 

18.03 
21.66 
28.30 
27.69 
18.20 

18.23  j 


YYY 
090 
090 

YYY 

000 
000 
010 

000 
010 
010 
000 
010 
010 
090 
090 
090 
090 
090 

090 
090 
090 

010 
090 
090 
090 
090 
090 
090 
090 
090 
010 
090 
090 
090 

090 

090 
090 

090 

090 

090 

090 

090 

090 

090 

090 
090 
090 
090 
090 

090 


'  OPT  codes  and  descriptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
^Copyright  American  Dental  Association.  All  rights  reserved. 
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'CRT/ 
2HCPCS 

MOO 

Status 

Description 

Ptiysician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Glotial 

69670  

A 
A 
A 

Remove  mastoid  air  cells 
Remove  middle  ear  nerve 
Close  mastoid  fistula  

11.51 
9.52 
8.23 

N/A 
N/A 
N/A 

8.97 
7.92 
6.03 

0.78 
0.69 
0.55 

N/A 
N/A 
N/A 

21.26 
18.13 
14.81 

090 

69676  

090 

69700  

090 

69711  



A 

Remove/repair  hearing  aid 

10.44 

N/A 

8.37 

0.62 

N/A 

19.43 

090 

69714    

A 

Implant  temple  bone  w/ 

14.00 

N/A 

10.18 

1.01 

N/A 

25.19 

090 

stimul. 

69715   

A 

Temple  bne  implnt  w/ 

18.25 

N/A 

12.72 

1.32 

N/A 

32.29 

090 

stimulat 

69717  

A 

Temple  bone  implant  revi- 

14.98 

N/A 

9.79 

1.08 

N/A 

25.85 

090 

69718  

A 

Revise  temple  Ixjne  \m- 

18.50 

N/A 

12.61 

1.34 

N/A 

32.45 

090 

plant. 

' 

69720  



A 

Release  facial  nerve  ......... 

14.38 

N/A 

11.18 

1.03 

N/A 

26.59 

090 

69725  



A 

Release  facial  nen/e 

25.38 

N/A 

17.37 

1.78 

N/A 

44.53 

090 

69740  



A 

Repair  facial  nerve  

15.96 

N/A 

10.68 

1.13 

N/A 

27.77 

090 

69745  

A 
C 

Repair  facial  nerve  

Middle  ear  surgery  proce- 

16.69 
0.00 

N/A 
0.00 

11.71 
0.00 

1.00 
0.00 

N/A 
0.00 

29.40 
0.00 

090 

69799  

YYY 

dure. 

69801 



A 
A 
A 
A 

Incise  inner  ear 

8.56 
13.10 
13.82 
1235 

N/A 
N/A 
N/A 
N/A 

7.09 

9.96 

10.38 

9.52 

0.60 
0.91 
0.97 
0.86 

N/A 
N/A 
N/A 
I^A 

16.25 
23.97 
25.17 
22.73 

090 

69802 

Incise  inner  ear 

090 

69805  

Explore  inner  ear 

090 

69806 

Explore  Inner  ear 

090 

69820  

A 

Establish  inner  ear  window 

10.34 

N/A 

8.08 

0.66 

N/A 

19.08 

090 

69840   

A 
A 
A 

A 
A 

Revise  inner  ear  window  .. 
Remove  inner  ear 

10.26 
11.10 
13.63 

21.23 
16  81 

N/A 
N/A 

N/A 
t^A 

7.05 

8.63 

10.06 

14.59 
12.16 

0.64 
0.77 
0.94 

1.54 
1.19 

N/A 
N/A 
N/A 

N/A 
N/A 

17.95 
20.50 
24.63 

37.36 
30.16 

090 

69905  

090 

69910  

Remove  inner  ear  &  mas- 
toid. 

Incise  inner  ear  nerve  

Implant  cochlear  device  ... 
Inner  ear  surgery  proce- 

090 

69915  

090 

69930 

090 

69949  

C 

OOO 

0.00 

OOO 

0.00 

0.00 

0.00 

YYY 

dure. 

69950  

». 

A 

lrK:is6  inner  ear  nerve  

25.64 

N/A 

16.47 

2.90 

N/A 

45.01 

090 

69955  

A 

Release  facial  nerve 

27.04 

N/A 

18.10 

1.89 

N/A 

47.03 

090 

69960  

A 
A 

Release  inner  ear  canal  ... 
Remove  inner  ear  lesion  .. 

27.04 
30.04 

N/A 
N/A 

17.53 
18.82 

2.43 
2.34 

N/A 

N/A 

47.00 
51.20 

090 

69970  

090 

69979  

C 

Temporal  bone  surgery  .... 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

69990  

R 

Microsurgery  add-on  

Contrast  x-ray  of  brain 

3.47 

N/A 

1.83 

0.56 

N/A 

5.86 

777 

70010  

A 

1.19 

4.74 

N/A 

0.24 

6.17 

N/A 

XXX 

70010  

B  

A 

Contrast  x-ray  of  brain, 

1.19 

0.40 

0.40 

0.06 

1.65 

1.65 

XXX 

70010  

C 

A 

Contrast  x-ray  of  brain 

0.00 

4.33 

N/A 

0.18 

4.51 

N/A 

XXX 

70015  

A 

Contrast  x-ray  of  brain 

1.19 

1.76 

N/A 

0.12 

3.07 

N/A 

XXX 

70015  

6  

A 

Contrast  x-ray  of  brain 

1.19 

0.40 

0.40 

0.05 

1.64 

1.64 

XXX 

70015  

C 

A 

Contrast  x-ray  of  brain 

0.00 

1.35 

N/A 

0.07 

1.42 

N/A 

XXX 

70030 1 

A 

X-ray  eye  «or  foreign  body 

0.17 

0.47 

N/A 

0.03 

0.67 

N/A 

XXX 

70030 

6  

A 

X-ray  eye  for  foreign  body 

0.17 

0.06 

0.06 

0.01 

0.24 

0.24 

XXX 

70030  

C 

A 

X-ray  eye  for  foreign  body 

0.00 

0.42 

N/A 

0.02 

0.44 

N/A 

XXX 

70100  

A 

X-ray  exam  of  jaw  

0.18 

0.58 

N/A 

0.03 

0.79 

N/A 

XXX 

70100 1 

6  

A 

X-ray  exam  of  jaw  

0.18 

0.06 

0.06 

0.01 

0.25 

0.25 

XXX 

70100  

C 

A 

X-ray  exam  of  jaw  

0.00 

0.52 

N/A 

0.02 

0.54 

N/A 

XXX 

70110  

A 

X-ray  exam  of  jaw  /.... 

0.25 

0.70 

N/A 

0.04 

0.99 

N/A 

XXX 

70110  

6  

A 

X-ray  exam  of  jaw  

0.25 

0.08 

0.08 

0.01 

0.34 

0.34 

XXX 

70110 

C 

'A 

X-ray  exam  of  jaw  

0.00 

0.62 

N/A 

0.03 

0.65 

N/A 

XXX 

70120  

A 

'X-ray  exam  of  mastoids  ... 

Ci.18 

0.68 

N/A 

0.04 

0.90 

N/A 

XXX 

70120  

B  

A 

X-ray  exam  of  mastoids  ... 

0.18 

0.06 

0.06 

0.01 

0.25 

0.25 

XXX 

70120  

C 

A 

X-ray  exam  of  mastoids  ... 

0.00 

0.62 

N/A 

0.03 

0.65 

N/A 

XXX 

70130  

A 

X-ray  exam  of  mastoids  .. 

0.34 

0.90 

N/A 

0.05 

1.29 

N/A 

XXX 

70130  

B  

A 

X-ray  exam  of  mastoids  .  . 

0.34 

0.11 

0.11 

0.01 

0.46 

0.46 

XXX 

70130  

C 

A 

X-ray  exam  of  mastoids  ... 

0.00 

0.78 

N/A 

0.04 

0.82 

N/A 

XXX 

70134  

A 

X-ray  exam  of  middle  ear 

0.34 

0.85 

N/A 

0.05 

1.24 

N/A 

XXX 

70134 

B  

A 

X-ray  exam  of  middle  ear 

0.34 

0.11 

0.11 

0.01 

0.46 

0.46 

XXX 

70134  

C 

A 

X-ray  exam  of  middle  ear 

0.00 

0.73 

N/A 

0.04 

0.77 

N/A 

XXX 

70140  

A 

X-ray  exam  of  facial  bones 

0.19 

0.68 

N/A 

0.04 

0.91 

N/A 

XXX 

70140  

B  

A 

X-ray  exam  of  facial  bones 

0.19 

0.06 

0.06 

0.01 

0.26 

0.26 

XXX 

70140  

C 

A 

X-ray  exam  of  facial  bones 

0.00 

0.62 

N/A 

0.03 

0.65 

N/A 

XXX 

70150  

A 

X-ray  exam  of  facial  bones 

0.26 

0.87 

N/A 

0.05 

1.18 

N/A 

XXX 

70150  

6  

ddescrip 

A 

ions  only  ar 

X-ray  exam  of  facial  bones 

e  copynght  American  Medical  Associatk 

0.26 

Ml  All  Rights  Re" 

0.09 

sereed  Applicabt 

0.09 

e  FARS/DFARS 

0.01 

Apply. 

0.36 

0.36 

XXX 

'OPT  codes  a 

^ 

'CopyrightAr 

incan  Oe< 

ntal  Associal 

ion  All  ngtifs  reserved. 

- 

J 

'  ; 
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1CPT/ 
2HCPCS 


MOD 


Status 


Description 


Physician 
work 
RVUs 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


Hon- 
acility 
total 


Facility 
total 


Gk)bal 


70150 
70160 

70160 

70160 

70170 
70170 
70170 
70190 
70190 
70190 
70200 
70200 
70200 
70210 
70210 
70210 
70220 
70220 
70220 
70240 

70240 

70240 

70250 
70250 
70250 
70260 
70260 
70260 
70300 
70300 
70300 
70S10 
70310 
70310 
70320 
70320 
70320 
70328 
70328 
70328 
70330 
70330 
70330 
70332 
70332 
70332 
70336 
70336 
70336 
70350 
70350 
70350 
70355 
70355 
70355 
70360 
70360 
70360 
70370 
70370 


TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


X-ray  exam  of  facial  bones 

X-ray  exam  of  nasal 
bones. 

X-ray  exam  of  nasal 
bones. 

X-ray  exam  of  nasal 
bones. 

X-ray  exam  of  tear  duct  ... 

X-ray  exam  of  tear  duct .... 

X-ray  exam  of  tear  duct .... 

X-ray  exam  of  eye  sockets 

X-ray  exam  of  eye  sockets 

X-ray  exam  of  eye  sockets 

X-ray  exam  of  eye  sockets 

X-ray  exam  of  eye  sockets 

X-ray  exam  of  eye  sockets 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam  of  sinuses 

X-ray  exam,  pituitary  sad- 
dle. 

X-ray  exam,  pituitary  sad- 
dle. 

X-ray  exam,  pituitary  sad- 
dle. 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  skull  ...'. 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  skull 

X-ray  exam  of  teeth 

X-ray  exam  of  teeth 

X-ray  exam  of  teeth 

X-ray  exeuTi  of  teeth 

X-ray  exam  of  teeth 

X-ray  exam  of  teeth 

Full  mouth  x-ray  of  teeth  .. 

Full  mouth  x-ray  of  teeth  .. 

Full  mouth  x-ray  of  teeth  .. 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joints  ... 

X-ray  exam  of  jaw  joints  ... 

X-ray  exam  of  jaw  joints  ... 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

X-ray  exam  of  jaw  joint 

Magnetic  Image,  jaw  joint 

Magnetic  image,  jaw  joint 

Magnetic  image,  jaw  joint 

X-ray  head  for  orthodontia 

X-ray  head  for  orthodontia 

X-ray  head  for  orttiodontia 

ParK>ramk:  x-ray  of  jaws  ... 

Panoramk:  x-ray  of  jaws  ... 

Panoramic  x-ray  of  jaws  ... 

X-ray  exam  of  neck  

X-ray  exam  of  neck  

X-ray  exam  of  neck  

Throat  x-ray  &  fluoroscopy 

Throat  x-ray  &  fluoroscopy 


0.00 
0.17 

0.17 

0.00 

0.30 
0.30 
0.00 
0.21 
0.21 
0.00 
0.28 
0.28 
0.00 
0.17 
0.17 
0.00 
0.25 
0.25 
0.00 
0.19 

0.19 

0.00 

0.24 
0.24 
0.00 
0.34 
6.34 
0.00 
0.10 
0.10 
0.00 
0.16 
0.16 
0.00 
0.22 
0.22 
0.00 
0.18 
0.18 
0.00 
0.24 
0.24 
0.00 
0.54 
0.54 
0.00 
1.48 
1.48 
0.00 
0.17 
0.17 
0.00 
0.20 
0.20 
0.00 
0.17 
0.17 
0.00 
0.32 
0.32  1 


0.78 
0.58 

0.06 

0.52 

1.05 
0.10 
0.95 
0.69 
0.07 
0.62 
0.88 
0.09 
0.78 
0.68 
0.06 
0.62 
0.87 
0.08 
0.78 
0.48 

0.06 

0.42 

0.70 
0.08 
0.62 
1.00 
0.11 
0.89 
0.31 
0.05 
0.26 
0.50 
0.08 
0.42 
0.86 
0.08 
0.78 
0.55 
0.06 
0.49 
0.92 
0.08 
0.84 
2.30 
0.20 
2.10 

11.71 
0.50 

11.21 
0.45 
0.07 
0.38 
0.65 
0.08 
0.57 
0.47 
0.06 
0.42 
1.41 
0.11 


N/A 
N/A 

0.06 

N/A 

N/A 

0.10 
N/A 
N/A 

0.07 
N/A 
N/A 

0.09 
N/A 
N/A 

0.06 
N/A 
N/A 

0.08 
N/A 
N/A 

0.06 

N/A 

N/A 

0.08 

N/A 

N/A 

0.11 

N/A 

N/A 

0.05 

N/A 

I^A 

0.08 

N/A 

N/A 

0.08 

N/A 

N/A 

0.06 

N/A 

N/A 

0.08 

N/A 

N/A 

0.20 

N/A 

N/A 

0.50 

N/A 

N/A 

0.07 

N/A 

N/A 

0.08 

N/A 

N/A 

0.06 

N/A 

N/A 

0.11  I 


0.04 
0.03 

0.01 

0.02 

0.06 
0.01 
0.05 
0.04 
0.01 
0.03 
0.05 
0.01 
0.04 
0.04 
0.01 
0.03 
0.05 
0.01 
0.04 
0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.06 

0.01 

0.05 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.05 

0.01 

0.04 

0.03 

0.01 

0.02 

0.05 

0.01 

0.04 

0.12 

0.02 

0.10 

0.56 

0.07 

0.49 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.03 

0.01 

0.02 

0.07 

0.01 


0.82 
0.78 

0.24 

0.54 

1.41 
0.41 
1.00 
0.94 
0.29 
0.65 
1.21 
0.38 
0.82 
0.89 
0.24 
0.65 
1.17 
0.34 
0.82 
0.70 

0.26 

0.44 

0.98 
0.33 
0.65 
1.40 
0.46 
0.94 
0.44 
0.16 
0.28 
0.69 
0.25 
0.44 
1.13 
0.31 
0.82 
0.76 
0.25 
0.51 
1.21 
0.33 
0.88 
2.96 
0.76 
2.20 

13.75 
2.05 

11.70 
0.65 
0.2S 
0.40 
0.89 
0.29 
0.60 
0.67 
0.24 
0.44 
1.80 
0.44 


N/A 
N/A 

0.24 

N/A 

N/A 

0.41 
N/A 
N/A 

0.29 
N/A 
N/A 

0.38 
N/A 
N/A 

0.24 
N/A 
N/A 

0.34 
N/A 
N/A 

0.26 

N/A 

N/A 
0.33 
N/A 
N/A 
0.46 
N/A 
N/A 
0.16 
N/A 
N/A 

0.25 
N/A 
N/A 

0.31 
N/A 
N/A 

0.25 
N/A 
N/A 

0.33 
N/A 
N/A 

0.76 
N/A 
N/A 

2.05 
N/A 
N/A 

0.25 
N/A 
N/A 

0.29 
N/A 
N/A 

0.24 
N/A 
N/A 

0.44 


XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  OPT  codes  and  descriptions  only  are  copynght  American  Medical  Association  AH  Rights  Reserved  Applicabte  FARS/DFARS  Apply. 
^Copyriglit  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  pe 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk:e 

RVUs 

Non- 
acllity 
total 

Facility 
total 

Global 

70370  

c 

A 

Throat  x-ray  &  fluoroscopy 

0.00 

1.31 

N/A 

0.06 

1.37 

N/A 

XXX 

70371  

[ 

A 

Speech  evaluation,  com- 
plex. 

0.84 

2.38 

N/A 

0.14 

3.36 

N/A 

XXX 

70371  \ : 

6  

A 

Speech  evaluation,  com- 

0.84 

0.28 

0.28 

0.04 

1.16 

1.16 

XXX 

plex. 

70371  ..... 

C 

A 

Speech  evaluation,  com- 
plex. 

0.00 

2.10 

N/A 

0.10 

2.20 

N/A 

XXX 

70373  

A 

Contrast  x-ray  of  larynx  .... 

0.44 

1.93 

N/A 

0.11 

2.48 

N/A 

XXX 

7p373  

1 

6  

A 

Contrast  x-ray  of  larynx  .... 

0.44 

0.15 

0.15 

0.02 

0.61 

0.61 

XXX 

70373  

C 

A 

Contrast  x-ray  of  larynx  .... 

0.00 

1.78 

N/A 

0.09 

1.87 

N/A 

XXX 

70380  

A 

X-ray  exam  of  salivary 

0.17 

0.72 

N/A 

0.04 

0.93 

N/A 

XXX 

1 

gland. 

70380  

6  

A 

X-ray  exam  of  salivary 
gland. 

0.17 

0.06 

0.06 

0.01 

0.24 

0.24 

XXX 

70380  

C 

A 

X-ray  exam  of  salivary 
gland. 

0.00 

0.67 

N/A 

0.03 

0.70 

N/A 

XXX 

70390  

A 

X-ray  exam  of  salivary 

duct. 
X-ray  exam  of  salivary 

duct. 
X-ray  exam  of  salivary 

0.38 

1.91 

N/A 

0.11 

2.40 

N/A 

XXX 

70390  

t 

R 

A 

0.38 

0.13 

0.13 

0.02 

0.53 

0.53 

XXX 

70^0 

c 

A 

0.00 

1.78 

N/A 

O.J09 

1.87 

N/A 

XXX 

duct. 

70450  

A 

Ct  head/brain  w/o  dye  

0.85 

5.00 

N/A 

0.25 

6.10 

N/A 

XXX 

70450  

t 

B- 

A 

Ct  head/brain  w/o  dye  

0.85 

0.28 

0.28 

0.04 

1.17 

1.17 

XXX 

70450 !  1 

C 

A 

Ct  head/brain  w/o  dye  

0.00 

4.72 

r^A 

0.21 

4.93 

N/A 

XXX 

70460  

A 

Ct  head/brain  w/dye  

1.13 

6.04 

N/A 

0.30 

7.47 

N/A 

XXX 

70460  

t 

s 

A 

Ct  head/brain  w/dye  

1.13 

0.38 

0.38 

0.05 

1.56 

1.56 

XXX 

70460 

- 

c  .-... 

A 

Ct  head/brain  w/dye  

0.00 

5.66 

N/A 

0.25 

5.91 

N/A 

XXX 

70470 ! 



A 

Ct  head/brain  w/o&w  dye 

1.27 

7.49 

N/A 

0.37 

9.13 

N/A 

XXX 

70470 2 

s 

A 

Ct  head/brain  w/o&w  dye 

1.27 

0.43 

0.43 

0.06 

1.76 

1.76 

XXX 

70470 1  1 

c 

A 

Ct  head/brain  w/o&w  dye 

0.00 

7.07 

N/A 

0.31 

7.38 

N/A 

XXX 

70480  

■ 



A 

Ct  orbit/ear/fossa  w/o  dye 

1.28 

5.15 

N/A 

0.27 

6.70 

N/A 

XXX 

70480 , 

A 

3  

A 

Ct  ort)it/ear/fossa  w/o  dye 

1.28 

0.43 

0.43 

0.06 

1.77 

1.77 

XXX 

70480  

' 

c 

A 

Ct  orbit/ear/fossa  w/o  dye 

0.00 

4.72 

N/A 

0.21 

4.93 

N/A 

XXX 

70481  

A 

Ct  orbit/ear/fossa  w/dye  ... 

1.38 

6.12 

N/A 

0.31 

7.81 

N/A 

XXX 

70481  

i, 

5  

A      - 

Ct  orbit/ear/fossa  w/dye  ... 

1.38 

0.46 

0.46 

0.06 

1.90 

1.90 

XXX 

70481  

1 

C 

A 

Ct  ortMt/ear/fossa  w/dye  ... 

0.00 

5.66 

N/A 

0.25 

5.91 

N/A 

XXX 

70482  



A 

Ct  ortMt/ear/fossa  w/o&w 
dye 

1.45 

7.56 

N/A 

0.37 

9.38 

N/A 

XXX 

70482  

t 

B  

A 

Ct  orbit/ear/fossa  w/o&w 
dye. 

1.45 

0.49 

0.49 

0.06 

2.00 

2.00 

XXX 

70482  

1 

C  ..... 

A 

Ct  orbit/ear/fossa  w/o&w 
dye. 

0.00 

7.07 

N/A 

0.31 

7.38 

N/A 

XXX 

70486  

A 

Ct  maxillofacial  w/o  dye  .... 

1.14 

5.10 

N/A 

0.26 

6.50 

N/A 

XXX 

70486  

t 

3  

A 

Ct  maxillofacial  w/o  dye  ... 

1.14 

0.38 

0.38 

0.05 

1.57 

1.57 

XXX 

70486 

1 

C 

A 

Ct  maxillofacial  w/o  dye  .... 

0.00 

4.72 

r^A 

0.21 

4.93 

N/A 

XXX 

70487  

A, 

Ct  maxillofacial  w/dye 

1.30 

6.09 

N/A 

0.31 

7.70 

N/A 

XXX 

70487  

t 

3  

A 

Ct  maxillofacial  w/dye 

1.30 

0.44 

0.44 

0.06 

1.80 

1.80 

XXX 

70487  

1 

C 

A 

Ct  maxillofacial  w/dye 

0.00 

5.66 

N/A 

0.25 

5.91 

N/A 

XXX 

70488  ...... 

A 

Ct  maxillofacial  w/o&w  dye 

1.42 

7.54 

N/A 

0.37 

9.33 

N/A 

XXX 

70488  

t 

3  

A 

Ct  maxillofacial  w/o&w  dye 

1.42 

0.48 

0.48 

0.06 

1.96 

1.96 

XXX 

70488 

1 

Z 

A 

Ct  maxillofacial  w/o&w  dye 

0.00 

7.07 

N/A 

0.31 

7.38 

N/A 

XXX 

70490  

A 

Ct  soft  tissue  neck  w/o 
dye. 

1.28 

5.15 

N/A 

0.27 

6.70 

N/A 

XXX 

70490  

< 

5  

A 

Ct  soft  tissue  neck  w/o 
dye. 

1.28 

0.43 

0.43 

0.06 

1.77 

1.77 

XXX 

70490  

1 

C 

A 

Ct  soft  tissue  neck  w/o 
dye. 

0.00 

4.72 

N/A 

0.21 

4.93 

N/A 

XXX 

70491  

A 

Ct  soft  tissue  neck  w/dye 

1.38 

6.12 

N/A 

0.31 

7.81 

N/A 

XXX 

70491  

3  

A 

Ct  soft  tissue  neck  w/dye 

1.38 

0.46 

0.46 

0.06 

1.90 

1.90 

XXX 

70491  

^ 

:: 

A 

Ct  soft  tissue  neck  w/dye 

0.00 

5.66 

N/A 

0.25 

5.91 

IM/A 

XXX 

70492  

■ 

A 

Ct  sft  tsue  nek  w/o  &  w/ 
dye. 

1.45 

7.55 

N/A 

0.37 

9.37 

N/A 

XXX 

70492  

2 

5  

Idescnp 

A 

ions  only  ar< 

Ct  sft  tsue  nek  w/o  &  w/ 
dye. 

>  copynght  Amencan  Medical  AssoaatK 

1.45 

)n  All  Rights  Re; 

0.49 

>en/ed  ApplicabI 

0.49 

e  FARS/DFARS 

0.06 

Apply. 

2.00 

2.00 

XXX 

'OPT  codes 

ar 

^Copynght/i 

rrt 

ncan  De 

ital  Associat 

on  All  rights  reserved 

- 
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^CPT/ 
2HCPCS 


70492  

TC 

70496 

70496  

70496  

70498  

26  

TC 

70498  

70498  

70540  

26  

TC 

70540  

70540  

70542 

26  

TC 

70542  

70542  

70543  

26  

TC 

70543  

26  

70543  

TC 

70544  

70544  

26  ...;. 

70544  ....;.. 

TC 

70545  

70545  ....... 

26  

70545  

TC 

70546  

70546  

26  

70546  

TC 

70547  

70547  ....... 

26  

70547 

TC 

70548 

70548  

26  ..... 

70548  

TC 

70549 

70549  

26  

70549  

TC 

70551  

70551  

70551  

70552  

26  

TC 

70552  

70552  

70553 

26  

TC 

70553  

70553  

71010 

26  

TC 

MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Ct  sft  tsue  nek  w/o  &  w/ 

dye. 

Ct  angiography,  head 

Ct  angiography,  head  

Ct  angiography,  head  

Ct  angiography,  neck  

Ct  angiography,  neck  

Ct  angiography,  neck  

Mri  orbit/face/neck  w/o  dye 
Mri  orbit/face/neck  w/o  dye 
Mri  orbit/face/neck  w/o  dye 
Mri  orbit/face/neck  w/dye  .. 
Mri  orbit/face/neck  w/dye  .. 
Mri  orbit/tace/neck  w/dye  .; 
Mri  orbt/fac/nck  w/o&w 

dye. 
Mri  ortDt/fac/nck  w/o&w 

dye. 
Mri  orbt/fac/nck  w/o&w 

dye. 
Mr  angiography  head  w/o 

dye. 
Mr  angiography  head  w/o 

dye. 
Mr  angiography  head  w/o 

dye. 
Mr  angiography  head  w/ 

dye 
Mr  angiography  head  w/ 

dye. 
Mr  angiography  head  w/ 

dye. 
Mr  angiograph  head  w/ 

o&w  dye. 
Mr  angiograph  head  w/ 

o&w  dye. 
Mr  angiograph  head  w/ 

o&w  dye. 
Mr  angiography  neck  w/o 

dye. 
Mr  angiography  neck  w/o 

dye. 
Mr  angiography  neck  w/o 

dye. 
Mr  angiography  neck  w/ 

dye. 
Mr  angiography  neck  w/ 

dye. 
Mr  angiography  neck  w/ 

dye. 
Mr  angiograph  neck  w/ 

o&w  dye. 
Mr  angiograph  neck  w/ 

o&w  dye. 
Mr  angiograph  neck  w/ 

o&w  dye. 

Mri  brain  w/o  dye 

Mri  brain  w/o  dye 

Mri  brain  w/o  dye 

Mri  brain  w/dye  

Mri  brain  w/dye 

Mri  brain  w/dye  

Mri  brain  w/o&w  dye 

Mri  brain  w/o&w  dye  ...! 

Mri  brain  w/o&w  dye 

Chest  x-ray  


Physician 
work 
RVUs 


0.00 

1.75 
1.75 
0.00 
1.75 
1.75 
0.00 
1.35 
1.35 
0.00 
1.62 
1.62 
0.00 
2.15 

2.15 

0.00 

1.20 

1.20 

0.00 

1.20 

1.20 

0.00 

1.80 

1.80 

0.00 

1.20 

1.20 

0.00 

1.20 

1.20 

0.00 

1.80 

1.80 

0.00 

1.48 
1.48 
0.00 
1.78 
1.78 
0.00 
2.36 
2.36 
0.00 
0.18 


Non- 
facility  PE 
RVUs 


7.07 

11.19 

0.59 
10.61 
11.20 

0.59 
10.61 
11.66 

0.45 
11.21 
13.99 

0.55 
13.44 
25.62 

0.72 
24.89 
11.61 

0.40 
11.21 
11.61 

0.40 
11.21 
23.02 

0.61 
22.42 
11.61 

0.40 
11.21 
11.61 

0.40 
11.21 
23.03 

0.61 
22.42 


Facility 
PE  RVUs 


N/A 

N/A 
0.59 
N/A 
N/A 
0.59 
N/A 
N/A 
0.45 

r^A 

N/A 
0.55 
N/A 
N/A 

0.72 
N/A 
N/A 

0.40 
N/A 
N/A 

0.40 
N/A 
N/A 

0.61 
N/A 
N/A 

0.40 
N/A 
N/A 

0.40 
N/A 
Wk 

0.61 
N/A 


Mal- 
practice 
RVUs 


Non- 
acility 
total 


11.71 

N/A 

0.50 

0.50 

11.21 

N/A 

14.05 

N/A 

0.61 

0.61 

13.44 

N/A 

25.69 

N/A 

0.79 

0.79 

24.89 

N/A 

0.53 

N/A 

0.31 

0.56 
0.08 
0.48 
0.56 
0.08 
0.48 
0.36 
0.04 
0.32 
0.44 
0.05 
0.39 
0.77 

0.07 

0.70 

0.54 

0.05 

0.49 

0.54 

0.05 

0.49 

0.57 

0.08 

0.49 

0.54 

0.05 

0.49 

0.54 

0.05 

0.49 

0.57 

0.08 

0.49 

0.56 
0.07 
0.49 
0.66 
0.08 
0.58 
1.19 
0.10 
1.09 
0.03 


Facility 
total 


Global 


7.38 

13.50 

2.42 
11.09 
13.51 

2.42 
11.09 
13.37 

1.84 
11.53 
16.05 

2.22 
13.83 
28.54 

2.94 
25.59 
13.35 

1.65 
11.70 
13.35 

1.65 
11.70 
25.39 

2.49 
22.91 
13.35 

1.65 
11.70 
13.35 

1.65 
11.70 
25.40 

2.49 
22.91 

13.75 

2.05 
11.70 
16.49 

2.47 
14.02  i 
29.24 

3.25 
25.98 

0.74 


N/A 

N/A 
2.42 

N/A 

N/A 
2.42 

N/A 

N/A 
1.84 

N/A 

N/A 
2.22 

\Mk 

N/A 

2.94 

N/A 

N/A 

1.65 

I^A 

N/A 

1.65 

N/A 

N/A 

2.49 

N/A 

N/A 

1.65 

N/A 

N/A 

1.65 

N/A 

N/A 

2.49 

N/A 

N/A 
2.05  I 
N/A  \ 
N/A  I 
2.47 
N/A 
N/A 
3.25 
N/A 
N/A 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


"  OPT  codes  and  descnptions  only  are  copyright  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
2  Copynght  Amencan  Dental  Association  All  rights  reserved 
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^CPT/ 
2HCPCS 


71010  

26  .... 

71010  

1  TC 

71015  

71015 

26  

71015  ...... 

TC 

71020  

71020  

26  

71020  

rc 

71021  

71021  

>6  

71021  

rc 

71022  

71022  

>6  

71022  

rc 

71023  

71023  

>6  

71023  

■c 

71030  

71030  

16  

71030  

c 

71034  



71034 ' 

6  

71034  

c 

71035  

71035  

;6 

71035  

c 

71040  

71040  

;6 

71040  

c 

71060 

71060  

;b 

71060  

"C 

71090  

71090  

2  6  

71090  

"  c 

71100 

71100 

2  5  

71100 

1 :: 

71101  

71101  

2  3  

71101  

1 : 

71110  

71110 

2  >  

71110  

T : 

71111  

71111  

2)  

71111  

T ; 

71120 

71120- 

2i  

71120 

t: 

71130 

71130 , 

2  1  

71130 

r: 

71250  

71250 : 

>  i 

71250 ' 

r ; 

71260 



'  CRT  codes  aiy 
^Copyright 
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MOD      Status 


Description 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Chest  x-ray  

Chest  x-ray  

Chest  x-ray  ." 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Chest  Xrray  

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  and  fluoros- 
copy 
Chest  x-ray  and  fluoros- 
copy. 
Chest  x-ray  and  fluoros- 
copy. 

Chest  x-ray  

Chest  x-ray 

Chest  x-ray  

Chest  x-ray  and  fluoros- 
copy. 
Chest  x-ray  and  fluoros- 
copy. 
Chest  x-ray  and  fluoros- 
copy. 

Chest  x-ray  

Chest  x-ray  

Chest  x-ray  

Contrast  i-ray  of  bronchi  . 
Contrast  x-ray  of  bronchi  . 
Contrast  x-ray  of  bronchi  . 
Contrast  x-ray  of  bronchi  . 
Contrast  x-ray  of  bronchi  . 
Contrast  x-ray  of  bronchi  . 
X-ray  &  pacemaker  inser- 
tion. 
X-ray  &  pacemaker  inser- 
tion. 
X-ray  &  pacemaker  inser- 
tion. 

X-ray  exam  of  ribs 

X-ray  exam  of  ribs 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs/chest  .. 
X-ray  exam  of  ribs/chest  .. 
X-ray  exam  of  ribs/chest  .. 

X-ray  exam  of  ribs  

X-ray  exam  of  ribs 

X-ray  exam  of  ribs 

X-ray  exam  of  ribs/  chest 
X-ray  exam  of  ribs/  chest 
X-ray  exam  of  ribs/  chest 
X-ray  exam  of  breastbone 
X-ray  exam  of  breastbone 
X-ray  exam  of  breasttwne 
X-ray  exam  of  breastbone 
X-ray  exam  of  breastlxjne 
X-ray  exam  of  breastbone 

Ct  thorax  w/o  dye  

Ct  thorax  w/o  dye  

Ct  thorax  w/o  dye  

Ct  thorax  w/dye  


Physician 
work 
RVUs 


0.18 

0.00 

0.21 

0.21 

0.00 

0.22 

0.22 

0.00 

0.27 

0.27 

0.00 

0.31 

0.31 

0.00 

0.38 

0.38 

0.00 


Non- 

facifily  RE 

RVUs 


0.46 


0.00 


0.54 


0.00 


0.06 
0.47 
0.59 
0.07 
0.52 
0.69 
0.07 
0.62 
0.83 
0.09 
0.73 
0.84 
0.10 
0.73 
0.92 

0.13 

0.78 


Facility 
PE  RVUs 


0.31 

0.89 

0.31 

0.10 

0.00 

0.78 

0.46 

1.60 

0.16 


1.44 


0.18 

0.58 

0.18 

0.06 

0.00 

0.52 

0.58 

1.65 

0.58 

0.19 

0.00 

1.46 

0.74 

2.45 

0.74 

0.25 

0.00 

2.20 

0.54 

1.89 

0.21 


1.68 


0.06 
N/A 
N/A 
0.07 
N/A 
N/A 
0.07 
N/A 
N/A 
0.09 
N/A 
N/A 
0.10 
N/A 
N/A 

0.13 

N/A 

N/A 
0.10 
N/A 
N/A 

0.16 

N/A 

N/A 
0.06 
N/A 
N/A 
0.19 
N/A 
N/A 
0.25 
N/A 
N/A 

0.21 

N/A 


0  22 

0.64 

N/A 

0.22 

0.07 

0.07 

0.00 

0.57 

N/A 

0.27 

0.76 

N/A 

0.27 

0.09 

0.09 

0.00 

0.67 

N/A 

0.27 

0.87 

N/A 

0.27 

0.09 

0.09 

0.00 

0.78 

N/A 

0.32 

1.00 

N/A 

0.32 

0.11 

0.11 

0.00 

0.89 

N/A 

0.20 

0.71 

N/A 

0.20 

0.07 

0.07 

0.00 

0.65 

N/A 

0.22 

0.78 

N/A 

0.22 

0.07 

0.07 

0.00 

0.71 

N/A 

1.16 

6.30 

N/A 

1.16 

0.39 

0.39 

0.00 

5.91 

N/A 

1.24 

7.48 

N/A 

Mal- 
practice 
RVUs 


Ame  lean 


descriptions  orty  are  copyright  American  Medical  Assooalion.  AM  Rights  Reserved.  ApplicaWe  FARS/DFARS  Aoolv 
ican  Dental  Association.  All  nghts  reserved  ■     ^^ 


0.01 
0.02 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.05 
0.01 
0.04 
0.06 
0.02 
0.04 
0.06 

0.02 

0.04 

0.05 
0.01 
0.04 
0.09 

0.02 

0.07 

0.03 
0.01 
0.02 
0.10 
0.03 
0.07 
0.14 
0.03 
0.11 
0.11 

0.02 

0.09 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.06 

0.01 

0.05 

0.04 

0.01 

0.03 

0.04 

0.01 

0.03 

0.31 

0.05 

0.26 

0.36 


Non- 
acillty 
total 


Facility 
total 


0.25 
0.49 
0.83 
0.29 
0.54 
0.95 
0.30 
0.65 
1.15 
0.37 
0.77 
1.21 
0.43 
0.77 
1.36 

-0.53 

0.82 

1.25 
0.42 
0.82 
2.15 

0.64 

1.51 

0.79 
0.25 
0.54 
2.33 
0.80 
1.53 
3.33 
1.02 
2.31 
2.54 

0.77 

1.77 


0.25 
N/A 
N/A 
0.29 
N/A 
N/A 
0.30 
N/A 
N/A 
0.37 
N/A 
N/A 
0.43 
N/A 
N/A 

0.53 

N/A 

N/A 
0.42 

N/A 
N/A 

0.64 

N/A 

N/A 
0.25 
N/A 
N/A 
0.80 
N/A 
N/A 
1.02 
N/A 
N/A 

0.77 

N/A 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 


0.90 

N/A 

XXX 

0.30 

0.30 

XXX 

0.60 

N/A 

XXX 

1.07 

N/A 

XXX 

0.37 

0.37 

XXX 

0.70 

N/A 

XXX 

1.19 

N/A 

XXX 

0.37 

0.37 

XXX 

0.82 

N/A 

XXX 

J. 38 

N/A 

XXX 

0.44 

0.44 

XXX 

0.94 

N/A 

XXX 

0.95 

N/A 

XXX 

0.28 

0.28 

XXX 

0.68 

N/A 

XXX 

1.04 

N/A 

XXX 

0.30 

0.30 

XXX 

0.74 

N/A 

XXX 

7.77 

N/A 

XXX 

1.60 

1.60 

XXX 

6.17 

N/A 

XXX 

9.08 

N/A 

XXX 
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iCPT/ 
2HCPCS 


71260  . 
71260. 
71270  . 
71270  . 
71270  . 
71275  . 
71275  . 
71275  . 
71550. 
71550. 
71550. 
71551  . 
71551  . 

71551  . 

71552  . 
71552  . 
71552. 
71555. 

71555. 

71555. 

72010  . 
72010  . 
72010  . 
72020. 
72020. 
72020. 
72040. 
72040. 
72040. 
72050. 
72050. 
72050. 
72052. 
72052. 
72052. 
72069. 
72069. 
72069. 
72070  . 

72070  . 

72070. 

72072. 

72072 

72072 

72074 

72074 

72074 

72080 
72080 
72080 
72090 
72090 
72090 
72100 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Description 


Ct  thorax  w/dye  

Ct  tfwrax  w/dye  

Ct  thorax  w/o&w  dye  

Ct  thorax  w/o&w  dye  

Ct  thorax  w/o&w  dye  

Ct  angiography,  cfiest  

Ct  angiography,  chest  

Ct  angiography,  chest  

Mri  chest  w/o  dye  

Mri  chest  w/o  dye  

Mri  chest  w/o  dye  

Mri  chest  w/dye  

Mri  chest  w/dye  

Mri  cfiest  w/dye  

Mri  chest  w/o&w/dye  

Mri  cfiest  w/o&w/dye  

Mri  chest  w/o&w/dye  

Mri  angio  chest  w  or  w/o 

dye. 
Mri  anglo  chest  w  or  w/o 

dye. 
Mri  angio  chest  w  or  w/o 

dye. 

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  spine  

X-ray  exam  of  neck  spine 
X-ray  exam  of  neck  spine 
X-ray  exam  of  neck  spine 
X-ray  exam  of  neck  spine 
X-ray  exam  of  neck  spine 
X-ray  exam  of  neck  spine 
X-ray  exam  of  neck  spine 
X-ray  exam  of  neck  spine 
X-ray  exam  of  neck  spine 
X-ray  exam  of  trunk  spine 
X-ray  exam  of  trunk  spine 
X-ray  exam  of  trunk  spine 
X-ray  exam  of  thoracic 

spine. 
X-ray  exam  of  thoracic 

spine. 
X:ray  exam  of  ttiorack: 

spine. 
X-ray  exam  of  thoracic 

spine. 
X-ray  exam  of  thoracic 

spine. 
X-ray  exam  of  thoracic 

spine. 
X-ray  exam  of  thoracic 

spine. 
X-ray  exam  of  thorack; 

spine. 
X-ray  exam  of  thoracic 

spine. 
X-ray  exam  of  trunk  spine 
X-ray  exam  of  trunk  spine 
X-ray  exam  of  trunk  spine 
X-ray  exam  of  trunk  spine 
X-ray  exam  of  tmnk  spine 
X-ray  exam  of  trunk  spine 
X-ray  exam  of  lower  spine 


Physician 
work 
RVUs 


1.24 
0.00 
1.38 
1.38 
0.00 
1.92 
1.92 
0.00 
1.46 
1.46 
0.00 
1.73 
1.73 
0.00 
2.26 
2.26 
0.00 
1.81 

1.81 

0.00 

0.45 
0.45 
0.00 
0.15 
0.15 
0.00 
0.22 
0.22 
0.00 
0.31 
0.31 
0.00 
0.36 
0.36 
0.00 
0.22 
0.22 
0.00 
0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.22 

0.22 

0.00 

0.22 
0.22 
0.00 
0.28 
0.28 
0.00 
0.22 


0.41 

7.07 

9.31 

0.46 

8.85 

13.03 

0.64 

12.39 

11.70 

0.49 

11.21 

14.02 

0.58 

13.44 

25.65 

0.76 

24.89 

11.82 

0.61 

11.21 

1.18 
0.15 
1.03 
0.47 
0.05 
0.42 
0.67 
0.07 
0.60 
0.99 
0.10 
0.89 
1.25 
0.12 
1.13 
0.57 
0.08 
0.49 
0.72 

0.07 

0.65 

0.81 

0.07 

0.73 

098 

0.07 

0.91 

0.74 
0.07 
0.67 
0.76 
0.10 
0.67 
0.74 


Facility 
PE  RVUs 


0.41 
N/A 

r^A 

0.46 
N/A 
N/A 

0.64 
N/A 
N/A 

0.49 
N/A 
N/A 

0.58 
N/A 
N/A 

0.76 
N/A 
N/A 

0.61 

N/A 

N/A 
0.15 
N/A 
N/A 
0.05 
N/A 
N/A 
0.07 
N/A 
N/A 
0.10 
N/A 
N/A 
0.12 
N/A 
N/A 
0.08 
N/A 
N/A 

0.07 
N/A 
N/A 

0.07 
N/A 
N/A 

0.07 

N/A 

N/A 
0.07 
N/A 
N/A 
0.10 
N/A 
N/A 


Mal- 
practice 
RVUs 


0.05 
0.31 
0.44 
0.06 
0.38 
0.38 
0.06 
0.32 
0.41 
0.04 
0.37 
0.49 
0.06 
0.43 
0.64 
0.08 
0.56 
0.57 

0.08 

0.49 

0.06 
0.03 
0.05 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.07 
0.02 
0.05 
0.07 
0.02 
0.05 
0.04 
0.02 
0.02 
0.04 

0.01 

0.03 

0.05 

0.01 

0.04 

0.06 

0.01 

0.05 

0.05 
0.02 
0.03 
0.05 
0.02 
0.03 
,  0.05 


Non- 
acility 
total 


1.70 

7.38 
11.13 

1.90 

9.23 
15.33 

2.62 
12.71 
13.57 

1.99 
11.58 
16.24 

2.37 
13.87 
28.55 

3.10 
25.45 
14.20 

2.50 

11.70 

1.71 
0.63 
1.08 
0.65 
0.21 
0.44 
0.93 
0.30 
0.63 
1.37 
0.43 
0.94 
1.68 
0.50 
1.18 
0.83 
0.32 
0.51 
0.98 

0.30 

0.68 

1.08 

0.30 

0.77 

1.26 

0.30 

0.96 

1.01 
0.31 
0.70 
1.09 
0.40 
0.70 
1.01 


Facility 
total 


1.70 
N/A 
N/A 

1.90' 

N/A 

N/A 

2.62 
N/A 
N/A 

1.99 
N/A 
N/A 

2.37 
N/A 
N/A 

3.10 
N/A 
N/A 

2.50 

N/A 

N/A 
0.63 
N/A 
N/A 
0.21 
N/A 
N/A 
0.30 
N/A 
N/A 
0.43 
N/A 
N/A 
0.50 
N/A 
N/A 
0.32 
N/A 
I^A 

0.30 
N/A 
N/A 

0.30 
N/A 
N/A 

0.30 

N/A 

N/A 
0.31 
N/A 
N/A 
0.40 
N/A 
N/A 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  Alt  Rights  Reserved.  AppUcable  FARS/DFARS  Apply. 
'Copyright  Amencan  Dental  Association  All  rights  reserved. 
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'CPT/ 
2HCPCS 


72100 

72100 

72110 

72110 

72110 

72114. 

72114. 

72114. 

72120. 

72120. 

72120. 

72125. 

72125. 

72125. 

72126. 

72126. 

72126. 

72127  . 
72127. 
72127.. 
72128.. 
72128.. 

72128  .. 
72129.. 

72129  .. 
72129 

72130  .. 
72130.. 

72130  .. 

72131  .. 
72131  .. 

72131  .. 

72132  .. 
72132  .. 

72132  .. 

72133  .. 


72133 

72133 

72141  . 
72141  . 

72141  . 

72142  . 
72142  . 
72142  . 
72146. 
72146. 
72146. 
72147  . 
72147  . 
72147  . 
72148. 
72148. 
72148. 
72149  . 
72149  . 
72149  . 
72156  . 
72156. 

72156  . 

72157  .. 
72157  ., 
72157  .. 


MOO 


;6 
c 


'.6 
C 


26 
IC 


is 

IC 


2S 


23 
ID 


t: 


2> 


2> 


2i 


21 
TO 


2( 


TC 


2( 

T<; 
2e 

TC 


26 
T( 

26 
T( 

26 
TC 

26 
TC 


26 
TC 


26 
TC 


'  CPT  codes  and 
'Copynght 


Amen  an 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


X-ray  exam  of  lower  spine 
X-ray  exam  of  lower  spine 
X-ray  exam  of  lower  spine 
X-ray  exam  of  I6wer  spine 
X-ray  exam  of  lower  spine 
X-ray  exam  of  lower  spine 
X-ray  exam  of  lower  spine 
X-ray  exam  of  lower  spine 
X-ray  exam  of  lower  spine 
X-ray  exam  of  lower  spine 
X-ray  exam  of  lower  spine 

Ct  neck  spine  w/o  dye 

Ct  neck  spine  w/o  dye 

Ct  neck  spine  w/o  dye 

Ct  neck  spine  w/dye  

Ct  neck  spine  w/dye  

Ct  neck  spine  w/dye 

Ct  neck  spine  w/o&w/dye 
C^  neck  spine  w/o&w/dye 
C^  neck  spine  w/o&w/dye 

Ct  chest  spine  w/o  dye 

C^  chest  spine  w/o  dye 

Ct  chest  spine  w/o  dye 

Ct  chest  spine  w/dye 

C^  chest  spine  w/dye 

Ct  chest  spine  w/dye 

Ct  chest  spine  w/o&w/dye 
Ct  chest  spine  w/o&w/dye 
Ct  chest  spine  w/o&w/dye 
Ct  lumbar  spine  w/o  dye  .. 
Ct  lumbar  spine  w/o  dye  .. 
Ct  lumbar  spine  w/o  dye  .. 

Ct  lumbar  spine  w/dye 

Ct  lumbar  spine  w/dye 

Ct  lumbar  spine  w/dye 

Ct  lumbar  spine  w/o&w/ 

dye 
Ct  lumbar  spine  w/o&w/ 
dye 

Ct  lumbar  spine  w/o&w/ 
dye. 

Mri  neck  spine  w/o  dye  .... 

Mri  neck  spine  w/o  dye  .... 

Mri  neck  spine  w/o  dye  .... 

Mri  neck  spine  w/dye  

Mri  neck  spine  w/dye  

Mri  neck  spine  w/dye 

Mri  chest  spine  w/o  dye  .. 

Mri  chesf  spine  w/o  dye  .. 

Mri  chest  spine  w/o  dye  .. 

Mri  chest  spine  w/dye  

Mri  chest  spine  w/dye  

Mri  chest  spine  w/dye 

Mri  lumbar  spine  w/o  dye 

Mri  lumbar  spine  w/o  dye 

Mri  lumbar  spine  w/o  dye 

Mri  lumbar  spine  w/dye  .... 

Mri  lumbar  spine  w/dye  .... 

Mri  lumbar  spine  w/dye  .... 

Mri  neck  spine  w/o&w/dye 

Mri  neck  spine  w/o&w/dye 

Mri  neck  spine  w/o&w/dye 

Mri  chest  spine  w/o&w/dye 

Mri  chest  spine  w/o&w/dye 

Mri  chest  spine  w/o&w/dye 


Physician 
work 
RVUs 


0.22 

0.00 

0.31 

0.31 

0.00 

0.36 

0.36 

0.00 

0.22 

0.22 

0.00 

1.16 

1.16 

0.00 

1.22 

1.22 

0.00 

1.27 

1.27 

0.00 

1.16 

1.16 

0.00 

1.22 

1.22 

0.00 

1.27 

1.27 

0.00 

1.16 

1.16 

0.00 

1.22 

1.22 

0.00 

1.27 

1.27 

000 

1.60 
1.60 
0.00 
1.92 
1.92 
0.00 
1.60 
1.60 
0.00 
1.92 
1.92 
0.00 
1.48 
1.48 
0.00 
1.78 
1.78 
0.00 
2.57 
2.57 
0.00 
2.57 
2.57 
0.00 


Non- 
facility  PE 
RVUs 


0.07 

0.67 

1.01 

0.10 

0.91 

1.31 

0.12 

1.19 

0.96 

0.07 

0.89 

6.30 

0.39 

5.91 

7.48 

0.41 

7.07 

9.28 

0.43 

8.85 

6.30 

0.39 

5.91 

7.48 

0.41 

7.07 

9.27 

0.43 

8.85 

6.30 

0.39 

5.91 

7.48 

0.41 

7.07 

9.28 

0.43 

8.85 

11.75 

0.54 
11.21 
14.10 

0.66 
13.44 
12.98 

0.54 
12.45 
14.09 

0.65 
13.44 
12.95 

0.50 
12.45 
14.05 

0.61 
13.44 
25.76 

0.87 
24.89 
25.76 

0.86 
24.89 


Facility 
PE  RVUs 


0.07 
N/A 
N/A 
0.10 
N/A 
N/A 
0.12 
N/A 
N/A 
0.07 
N/A 
N/A 
0.39 
I^A 
N/A 
0.41 
N/A 
N/A 
0.43 
N/A 
N/A 
0.39 
N/A 
N/A 
0.41 
N/A 
N/A 
0.43 
N/A 
N/A 
0.39 
N/A 
N/A 
0.41 
N/A 
N/A 

0.43 

N/A 

N/A 

0.54 

N/A 

N/A 

0.66 

N/A 

N/A 

0.54 

N/A  I 

N/A 

0.65 

N/A 

I^A 

0.50 

N/A 

N/A 

0.61 

N/A 

N/A 

0.87 

N/A 

N/A 

0.86 

N/A 


Mal- 
practice 
RVUs 


lescnptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  AddIv 
ican  Dental  Association.  All  nghts  resereed. 


0.02 

0.03 

0.07 

0.02 

0.05 

0.08 

0.03 

0.05 

0.07 

0.02 

0.05 

0.31 

0.05 

0.26 

0.36 

0.05 

0.31 

0.44 

0.06 

0.38 

0.31 

0.05 

0.26 

0.36 

0.05 

0.31 

0.44 

0.06 

0.38 

0.31 

0.05 

0.26 

0.37 

0.06 

0.31 

0.44 

0.06 

0.38 

0.56 

0.07 

0.49 

0.67 

0.09 

0.58 

0.60 

0.07 

0.53 

0.67 

0.09 

0.58 

0.60 

0.07 

0.53 

0.67 

0.09 

0.58 

1.20 

0.11 

1.09 

1.20 

0.11 

1.09 


Non- 
acility 
total 


Facility 
total 


0.31 
0.70 
1.39 
0.43 
0.96 
1.75 
0.51 
1.24 
1.25 
0.31 
0.94 
7.77 
1.60 
6.17 
9.06 
1.68 
7.38 
10.99 
1.76 
9.23 
7.77 
1.60 
6.17 
9.06 
1.68 
7.38 
10.98 
1.76 
9.23 
7.77 
1.60 
6.17 
9.07 
1.69 
7.38 
10.99 

1.76 

9.23 

13.91 

2.21 
11.70 
16.69 

2.67 
14.02 
15.18 

2.21 
12.98 
16.68 

2.66 
14.02 
15.03 

2.05 
12.98 
16.50 

2.48 
14.02 
29.53 

3.55 
25.98 
29.53 

3.54 
25.98 


0.31 
N/A 
N/A 
0.43 
N/A 
N/A 
0.51 
N/A 
N/A 
0.31 
N/A 
N/A 
1.60 
N/A 
N/A 
1.68 
N/A 
N/A 
1.76 
N/A 
N/A 
1.60 
N/A 
N/A 
1.68 
N/A 
N/A 
1.76 
N/A 
N/A 
1.60 
N/A 
N/A 
1.69 
N/A 
N/A 

1.76 

N/A 

N/A 

2.21 

N/A 

N/A 

2.67 

N/A 

N/A 

2.21 

N/A 

N/A 

2.66 

N/A 

N/A 

2.05 

N/A 

N/A 

2.48 

N/A 

N/A 

3.55 

N/A 

N/A 

3.54 

N/A 


Gtobal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


^CPT/ 
2HCPCS 


72158  . 
72158  . 

72158  . 

72159  . 
72159  . 
72159  . 
72170  . 
72170  . 
72170  . 
72190. 
72190. 
72190. 
72191  . 

72191  . 

72191  . 

72192  . 
72192  . 

72192  . 

72193  . 
72193. 

72193  . 
72194. 

72194  . 
72194. 
72195. 

72195  . 
72195. 
72196. 
72196. 
72196. 
72197  . 
72197  . 
72197  . 
72198. 
72198. 
72198. 
72200. 

72200. 

72200. 

72202. 

72202 

72202 

72220 
72220 
72220 
72240 

72240 

72240 

72255 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD 


26 


TC 


26 
TC 


26 
TC 


26 
TC 


26 


TC 


26 
TC 


26 
TO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 
A 
A 
A 

A 

A 

A 


Descriptk)n 


Mri  lumbar  spine  w/o&w/ 

dye. 
Mri  lumbar  spine  w/o&w/ 

dye 
Mri  lumbar  spine  w/o&w/ 

dye. 
Mr  angio  spine  w/o&w/dye 
Mr  angio  spine  w/o&w/dye 
Mr  angio  spine  w/o&w/dye 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis  

X-ray  exam  of  pelvis 

X-ray  exam  of  pelvis 

C\  angiograph  pelv  w/o&w/ 

dye. 
Ct  angk>graph  pelv  w/o&w/ 

dye. 
Ct  angiograph  pelv  w/o&w/ 

dye. 

Ct  pelvis  w/o  dye  

Ct  pelvis  w/o  dye 

C^  pelvis  w/o  dye 

Ct  pelvis  w/dye  

Ct  pelvis  w/dye  

Ct  pelvis  w/dye  

Ct  pelvis  w/o&w/dye  

Ct  pelvis  w/o&w/dye  

a  pelvis  w/o&w/dye  

Mri  pelvis  w/o  dye  

Mri  pelvis  w/o  dye  

Mri  pelvis  w/o  dye 

Mri  pelvis  w/dye 

Mri  pelvis  w/dye 

Mri  pelvis  w/dye 

Mri  pelvis  w/o  &  w/dye  

Mri  pelvis  w/o  &  w/dye  

Mri  pelvis  w/o  &  w/dye  

Mr  angio  pelvis  w/o&w/dye 
Mr  angio  pelvis  w/o&w/dye 
Mr  angio  pelvis  w/o&w/dye 
X-ray  exam  sacroiliac 

joints. 
X-ray  exam  sacroiliac 

joints. 
X-ray  exam  sacroiliac 

joints. 
X-ray  exam  sacroiliac 

joints. 
X-ray  exam  sacroiliac 

joints. 
X-ray  exam  sacroiliac 

joints. 

X-ray  exam  of  tailbone  

X-ray  exam  of  tailbone  

X-ray  exam  of  tailbone  

Contrast  x-ray  of  neck 

spine. 
Contrast  x-ray  of  neck 

spine. 
Contrast  x-ray  of  neck 

spine. 
Contrast  x-ray,  thorax 

spine. 


Ptiysician 
work 
RVUS 


2.36 

2.36 

0.00 

1.80 
1.80 
0.00 
0.17 
0.17 
0.00 
0.21 
0.21 
0.00 
1.81 

1.81 

0.00 

1.09 
1.09 
0.00 
1.16 
1.16 
0.00 
1.22 
1.22 
0.00 
1.46 
1.46 
0.00 
1.73 
1.73 
0.00 
2.26 
2.26 
0.00 
1.80 
1.80 
0.00 
0.17 

0.17 

0.00 

0.19 

0.19 

0.00 

0.17 
0.17 
0.00 
0.91 

0.91 

0.00 

0.91 


Non- 
facility  PE 
RVUs 


25.69 

0.79 

24.89 

13.14 
0.70 

12.45 
0.58 
0.06 
0.52 
0.74 
0.07 
0.67 

12.64 

0.61 

12.03 

6.27 

0.36 

5.91 

7.23 

0.39 

6.85 

8.90 

0.41 

8.49 

11.70 

0.49 

11.21 

14.02 

0.58 

13.44 

25.65 

0.76 

24.89 

11.91 

0.70 

11.21 

0.58 

0.06 

0.52 

0.68 

0.06 

0.62 

0.63 
0.06 
0.57 
5.04 

0.29 

4.75 

4.61 


Facility 
PE  RVUs 


N/A 

0.79 

N/A 

N/A 
0.70 
N/A 
N/A 
0.06 
N/A 
N/A 
0.07 
N/A 
N/A 

0.61 

N/A 

N/A 
0.36 

N/A 
N/A 
0.39 
N/A 
N/A 
0.41 
N/A 
N/A 
0.49 
N/A 
N/A 
0.58 
N/A 
N/A 
0.76 
N/A 
N/A 
0.70 
N/A 
N/A 

0.06 
N/A 
N/A 

0.06 

N/A 

N/A 
0.06 
N/A 
N/A 

0.29 

N/A 

N/A 


Mal- 

practrce 

RVUs 


1.20 

0.11 

1.09 

0.61 
0.08 
0.53 
0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.38 

0.06 

0.32 

0.31 
0.05 
0.26 
0.35 
0.05 
0.30 
0.41 
0.05 
0.36 
0.42 
0.05 
0.37 
0.48 
0.05 
0.43 
0.84 
0.08 
0.76 
0.57 
0.08 
0.49 
0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.04 
0.01 
0.03 
0.25 

0.04 

0.21 

0.22 


Non- 
acility 
total 


'  CPT  codes  and  descriptions  only  ate  copyright  American  Medical  Association  All  Rights  Resen«d.  Applicatjie  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association  All  rights  reserved. 


29.25 

3.26 

25.98 

15.55 
2.58 

12.98 
0.78 
0.24 
0.54 
0.99 
0.29 
0.70 

14.83 

2.48 

12.35 

7.67 

1.50 

6.17 

8.74 

1.60 

7.15 

10.53 

1.68 

885 

13.58 

2.00 

11.58 

16.23 

2.36 

13.87 

28.75 

3.10 

25.«5 

14.28 

2.58 

11.70 

0.78 

0.24 

0.54 

0.91 

0.26 

0.65 

0.84 
0.24 
0.60 
6.20 

1.24 

4.96 

5.74 


Facility 
total 


N/A 

3.26 

N/A 

N/A 
2.58 
N/A 
N/A 
0.24 
N/A 
N/A 
0.29 
N/A 
N/A 

2.48 

N/A 

N/A 
1.50 
N/A 
N/A 
1.60 
N/A 
N/A 
1.68 
N/A 
N/A 
2.00 
N/A 
N/A 
2.36 
N/A 
N/A 
3.10 
N/A 
N/A 
2.58 
N/A 
N/A 

0.24 
N/A 
N/A 

0.26 

N/A 

N/A 
0.24 
N/A 
N/A 

1.24 

N/A 

N/A 


Gk>bal 


XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 


49180 


'CPT/ 
2HCPCS 


72255 

72255 

72265 

72265 

72265  . 

72270. 

72270 

72270. 

72275. 

72275. 

72275 

72285 

72285 

72285. 

72295. 

72295. 

72295. 

73000. 

73000 

73000. 

7301Q . 

73010  .. 

73010  .. 


16 


|6 
C 


i6 
C 


'.6 
C 


26 
IC 


25 

IC 


25 


73020 

73020 

73020 

73030. 

73030. 

73030. 

73040. 

73040. 

73040. 

73050. 

73050. 

73050. 

73060. 

73060. 

73060. 

73070. 

73070. 

73070. 

73080. 

73080. 

73080. 

73085., 

73085.. 

73085.. 

73090.. 

73090.. 

73090.. 

73092.. 

73092.. 

73092.. 

73100  .. 

73100  .. 

73100  .. 

73110., 

73110.. 

73110.. 

73115.. 

73115.. 


2} 


t: 


2) 


2i 

2(i' 
TO 

a ' 

TO 

2( 
TO 

a' 
T<; 


2( 

T<; 

2e 
T(; 

2e 

T( 


2« 
T( 

26 
T( 

26 


'CPT  codes  and 
'Copyright 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Contrast  x-ray,  thorax 
spine. 

Contrast  x-ray,  thorax 
spir)e. 

Contrast  x-ray,  lower  spine 

Contrast  x-ray,  lower  spine 

Contrast  x-ray,  lower  spine 

Contrast  x-ray  of  spine 

Contrast  x-ray  of  spine 

Contrast  x-ray  of  spine 

Epidurography  

Epidurography  

Epidurography  .'. 

X-ray  c/t  spine  disk 

X-ray  c/t  spine  disk 

X-ray  c/f  spine  disk 

X-ray  of  lower  spine  disk  .. 

X-ray  of  lower  spine  disk  .. 

X-ray  of  tower  spine  disk  .. 

X-ray  exam  of  collar  bone 

X-ray  exam  of  collar  bone 

X-ray  exam  of  collar  bone 

X-ray  exam  of  shoulder 
blade. 

X-ray  exam  of  shoulder 
blade. 

X-ray  exam  of  shoulder 

blade. 
X-ray  exam  of  shoulder  ... 
X-ray  exam  of  shoulder  ... 
X-ray  exam  of  shoulder  ... 
X-ray  exam  of  shoulder  .. 
X-ray  exam  of  shoulder  ... 
X-ray  exam  of  shoulder  ... 
Contrast  x-ray  of  shoulder 
Contrast  x-ray  of  shoulder 
Contrast  x-ray  of  shoulder 
X-ray  exam  of  shoulders  . 
X-ray  exam  of  shoulders  . 
X-ray  exam  of  shoulders  . 
X-ray  exam  of  humerus  ... 
X-ray  exam  of  humerus  ... 
X-ray  exam  of  humerus  ... 

X-ray  exam  of  elbow  

X-ray  exam  of  eltxjw  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

X-ray  exam  of  elbow  

Contrast  x-ray  of  elbow  .... 
Contrast  x-ray  of  elbow  .... 
Contrast  x-ray  of  elbow  .... 

X-ray  exam  of  forearm  

X-ray  exam  of  forearm  

X-ray  exam  of  forearm  

X-ray  exam  of  arm,  infant 
X-ray  exam  of  arm,  infant 
X-ray  exam  of  arm,  infant 

X-ray  exam  of  wrist  

X-ray  exam  of  wrist  

X-ray  exam  of  wrist  

X-ray  exam  of  wrist  

X-ray  exam  of  wrist  

X-ray  exam  of  wrist  

Contrast  x-ray  of  wrist  ...... 

Contrast  x-ray  of  wrist  


Physician 
work 
RVUs 


0.91 

0.00 

0.83 
0.83 
0.00 
1.33 
1.33 
0.00 
0.76 
0.76 
0.00 
1.16 
1.16 
0.00 
0.83 
0.83 
0.00 
0.16 
0.16 
0.00 
0.17 

0.17 

0.00 

0.15 

0.15 

0.00 

0.18 

0.18 

0.00 

0.54 

0.54 

0.00 

0.20 

0.20 

0.00 

0.17 

0.17 

0.00 

0.15 

0.15 

0.00 

0.17 

0.17 

0.00 

0.54 

0.54 

0.00 

0.16 

0.16 

0.00 

0.16 

0.16 

0.00 

0.16 

0.16 

0.00 

0.17 

0.17 

0.00 

0.54 

0.54 


Non- 
facility  PE 
RVUs 


0.28 

4.33 

4.33 
0.26 
4.07 
6.53 
0.43 
6.10 
2.30 
0.20 
2.10 
8.75 
0.36 
8.38 
8.14 
0.27 
7.86 
0.58 
0.05 
0.52 
0.58 

0.06 

0.52 

0.52 

0.05 

0.47 

0.63 

0.06 

0.57 

2.28 

0.18 

2.10 

0.74 

0.07 

0.67 

0.63 

0.06 

0.57 

0.57 

0.05 

0.52 

0.63 

0.06 

0.57 

2.29 

0.19 

2.10 

0.58 

0.05 

0.52 

0.55 

0.05 

0.49 

0.55 

0.06 

0.49 

0.59 

0.06 

0.53 

1.76 

0.19 


Facility 
PE  RVUs 


0.28 

f^A 

N/A 

0.26 

N/A 

N/A 

0.43 

N/A 

N/A 

0.20 

N/A 

N/A 

0.36 

N/A 

N/A 

0.27 

N/A 

N/A 

0.05 

N/A 

N/A 

0.06 

N/A 

N/A 

0.05 

N/A 

N/A 

0.06 

N/A 

N/A 

0.18 

N/A 

N/A  I 

0.07 

I^A 

N/A 

0.06 

N/A 

N/A 

0.05 

N/A 

N/A 

0.06 

N/A 

N/A 

0.19 
N/A 
N/A 

0.05 
N/A 
N/A 

0.05 
N/A 
N/A 

0.06 
N/A 
N/A 

0.06 
N/A 
N/A 

0.19 


Mal- 
practice 
RVUs 


tescripHons  only  are  copynght  Amencan  Medical  Association  Ail  Rights  Reserved  Applicable  FARS/DFARS  Abolv 
Amer^an  Dental  Association  All  rights  reserved 


0.04 

0.18 

0.22 

0.04 

0.18 

0.34 

0.07 

0.27 

0.21 

0.03 

0.18 

0.42 

0.06 

0.36 

0.37 

0.04 

0.33 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.13 

0.03 

0.10 

0.05 

0.02 

0.03 

0.04 

0.01 

0.03 

0.03 

0.01 

0.02 

0.04 

0.01 

0.03 

0.13 

0.03 

0.10 

0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.04 

0.02 

0.02 

0.03 

0.01 

0.02 

0.11 

0.03 


Non- 
acility 
total 


1.23 

4.51 

•5.38 
1.13 
4.25 
8.20 
1.83 
6.37 
3.27 
0.99 
2.28 
10.33 
1.58 
8.74 
9.34 
1.14 
8.19 
0.77 
0.22 
0.54 
0.78 

0.24 

0.54 

0.70 

0.21 

0.49 

0.85 

0.25 

0.60 

2.95 

0.75 

2.20 

0.99 

0.29 

0.70 

0.84 

0.24 

0.60 

0.75 

0.21 

0.54 

0.84 

0.24 

0.60 

2.96 

0.76 

2.20 

0:77 

0.22 

0.54 

0.74 

0.22 

0.51 

0.75 

0.24 

0.51 

0.79 

0.24 

0.55 

2.41 

0.76 


Facility 
total 


1.23 

N/A 

N/A 
1.13 
N/A 
N/A 
1.83 
t^A 
N/A 
0.99 
N/A 
N/A 
1.58 
N/A 
N/A 
1.14 
N/A 
N/A 
0.22 
N/A 
N/A 

0.24 

N/A 

N/A 

0.21 

N/A 

N/A 

0.25 

N/A 

N/A 

0.75 

N/A 

N/A 

0.29 

N/A 

N/A 

0.24 

N/A 

N/A 

0.21 

N/A 

r^A 

0.24 

N/A 

N/A 

0.76 

N/A 

N/A 

0.22 

N/A 

N/A 

0.22 

N/A 

N/A 

0.24 

N/A 

N/A 

0.24 

N/A 

N/A 

0.76 


Global 


XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


1CPT/ 
2HCPCS 


73115  . 
73120. 
73120  . 
73120. 
73130. 
73130. 
73130. 
73140. 
73140. 
73140. 
73200. 

73200. 

73200. 

73201  . 
73201  . 
73201  . 
73202. 

73202. 

73202. 

73206. 

73206. 

73206. 

73218. 

73218. 

73218  . 

73219. 
73219. 
73219. 
73220. 

73220. 

73220. 

73221  . 

73221 

73221 

73222 
73222 
73222 
73223 

73223 

73223 

73225 

73225 
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MOD 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 

A 

A 

A 

A 

A 

A 
A 
A 
A 

A 

A 

N 

N 


Descriptton 


Contrast  x-ray  of  wrist  

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  hand 

X-ray  exam  of  finger(s) 

X-ray  exam  of  finger(s) 

X-ray  exam  of  finger(s) 

Ct  upper  extremity  w/o 

dye. 
Ct  upper  extremity  w/o 

dye. 
Ct  upper  extremity  w/o 

dye. 
Ct  upper  extremity  w/dye 
Ct  upper  extremity  w/dye 
Ct  upper  extremity  w/dye 
Ct  uppr  extremity  w/o&w/ 

dye. 
Ct  uppr  extremity  w/o&w/ 

dye. 
Ct  uppr  extremity  w/o&w/ 

dye. 
Ct  angk}  upr  extrm  w/o&w/ 

dye. 
Ct  angio  upr  extrm  w/o&w/ 

dye. 
Ct  angio  upr  extrm  w/o&w/ 

dye. 
Mri  upper  extremity  w/o 

dye. 
Mri  upper  extremity  w/o 

dye. 
Mri  upper  extremity  w/o 

dye. 
Mri  upper  extremity  w/dye 
Mri  upper  extremity  w/dye 
Mri  upper  extremity  w/dye 
Mri  uppr  extremity  w/o&w/ 

dye. 
Mri  uppr  extremity  w/o&w/ 

dye. 
Mri  uppr  extremity  w/o&w/ 

dye. 
Mri  joint  upr  extrem  w/o 

dye. 
Mri  joint  upr  extrem  w/o 

dye. 
Mri  joint  upr  extrem  w/o 

dye. 
Mri  joint  upr  extrem  w/dye 
Mri  joint  upr  extrem  w/dye 
Mri  joint  upr  extrem  w/dye 
Mri  joint  upr  extr  w/o&w/ 

dye. 
Mri  joint  upr  extr  w/o&w/ 

dye. 
Mri  joint  upr  extr  w/o&w/ 

dye. 
Mr  angio  upr  extr  w/o&w/ 

dye. 
Mr  angio  upr  extr  w/o&w/ 

dye. 


Physician 
work 
RVUs 


0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.13 
0.13 
0.00 
1.09 

1.09 

0.00 

1.16 
1.16 
0.00 
1.22 

1.22 

0.00 

1.81 

1.81 

0.00 

1.35 

1.35 

0.00 

1.62 
1.62 
0.00 
2.15 

2.15 

0.00 

1.35 

1.35 

0.00 

1.62 
1.62 
0.00 
2.15 

2.15 

0.00 

1.73 

1.73 


Non- 

fadiity  PE 

RVUs 


1.58 
0.55 
0.06 
0.49 
0.59 
0.06 
0.53 
0.46 
0.04 
0.42 
5.33 

0.37 

4.96 

6.30 
0.39 
5.91 
7.84 

0.41 

7.43 
11.57 

0.61 
10.97 
11.66 

0.45 

11.21 

13.99 

0.55 

13.44 

25.62 

0.73 
24.89 
11.66 

0.46 

11.21 

13.99 

0.54 

13.44 

25.62 

0.73 
24.89 
11.88 

0.67 


Facility 
PERVUs 


N/A 
N/A 
0.06 
N/A 
N/A 
0.06 
N/A 
N/A 
0.04 
N/A 
N/A 

0.37 

N/A 

N/A 
0.39 
N/A 
N/A 

0.41 
N/A 
N/A 

0.61 
N/A 
IM/A 

0.45 

N/A 

N/A 
0.55 
N/A 
N/A 

0.73 
N/A 
N/A 

0.46 

N/A 

N/A 
0.54 
N/A 

WA 

0.73 
N/A 
N/A 

0.67 


Mal- 

practk:e 

RVUs 


Non- 
aciHty 
total 


0.08 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.26 

0.05 

0.21 

0.31 
0.05 
0.26 
0.38 

0.06 

0.32 

0.38 

0.06 

0.32 

0.36 

0.04 

0.32 

0.44 
0.05 
0.39 
0.78 

o.oe 

0.70 

0.36 

0.04 

0.32 

0.44 
0.05 
0.39 
0.77 

0.07 

0.70 

0.57 

0.08 


1.66 
0.74 
0.23 
0.51 
0.79 
0.24 
0.55 
0.62 
0.18 
0.44 
6.68 

1.51 

5.17 

7.77 
1.60 
6.17 
9.44 

1.69 

7.75 
13.76 

2.48 
11.29 
13.37 

1.84 

11.53 

16.05 

2.22 

13.83 

28.55 

2.96 
25.59 
13.37 

1.85 

11.53 

16.05 

221 

13.83 

28.54 

2.95 
25.59 
14.18 

2.48 


Facility 
total 


N/A 
N/A 
0.23 
N/A 
N/A 
0.24 
N/A 
N/A 
0.18 
N/A 
N/A 

1.51 

N/A 

N/A 
1.60 
N/A 
N/A 

1.69 

N/A 

N/A 

2.48 

N/A 

N/A 

1.84 

N/A 

N/A 
2.22 

N/A 
N/A 

2.96 
N/A 
N/A 

1.85 

N/A 

N/A 
2.21 
N/A 
N/A 

2.95 
N/A 
N/A 

2.48 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 


'  OPT  codes  and  descriptions  only  are  copynght  American  Medical  Association  All  Rights  Reseived.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  AH  rights  resened. 


49182 


'CPT/ 
2HCPCS 


73225 

73500 

73500 

73500 

73510 

73510. 

73510. 

73520. 

73520. 

7352f0 

73525. 

73525. 

73525. 

73530. 

73530 

73530 

73540. 

73540. 

73540.. 

73542.. 

73542  . 

73542. 

73550.. 
73550.. 
73550.. 
73560.. 


re 


rc 


16 


« 


6 


.6 
C 


26 


IC 


23 


73560 

73560 

73562 
73562 
73562. 
73564. 

73564. 

73564. 

73565. 
73565. 
73565. 
73580. 

73580. 

73580. 

73590. 
73590. 
73590.. 
73592.. 
73592.. 
73592.. 
73600.. 
73600.. 
73600.. 
73610.. 


2) 


21 


t: 


2(i 
TO 


21 


TC 


2( 

TC 

T(; 
2e 

T( 


'CPTcodesa 
'Copyright 


Amef  an 
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MOO 


2i 


Status 


Description 


N 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


A 
A 
A 
A 

A 

A 

A 
A 
A 
A 


Mr  angio  upr  extr  w/o&w/ 
dye. 

X-ray  exam  of  hip 

X-ray  exam  of  hip  

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip  

X-ray  exam  of  hip 

X-ray  exam  of  hips  

X-ray  exam  of  hips  

X-ray  exam  of  hips  

Contrast  x-ray  of  hip 

Contrast  x-ray  of  hip 

Contrast  x-ray  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  hip 

X-ray  exam  of  pelvis  & 

hips. 
X-ray  exam  of  pelvis  & 

hips. 
X-ray  exam  of  pelvis  & 

hips. 
X-ray  exam,  sacroiliac 

joint. 
X-ray  exam,  sacroiliac 

joint. 
X-ray  exam,  sacroiliac 
joint. 

X-ray  exam  of  thigh  

X-ray  exam  of  thigh  

X-ray  exam  of  thigh  

X-ray  exam  of  knee,  1  or 

2. 
X-ray  exam  of  knee,  1  or 

2. 
X-ray  exam  of  knee,  1  or 
2 

X-ray  exam  of  knee,  3 

X-ray  exam  of  knee,  3 

X-ray  exam  of  knee,  3 

X-ray  exam,  knee,  4  or 

more. 
X-ray  exam,  knee,  4  or 

more. 
X-ray  exam,  knee,  4  or 
more. 

X-ray  exam  of  knees  

X-ray  exam  of  knees  

X-ray  exam  of  knees  

Contrast  x-ray  of  knee 

joint. 
Contrast  x-ray  of  knee 

joint. 
Contrast  x-ray  of  knee 

joint. 
X-ray  exam  of  lower  leg  ... 
X-ray  exam  of  lower  leg  ... 
X-ray  exam  of  lower  leg  ... 
X-ray  exam  of  leg,  infant  .. 
X-ray  exam  of  leg,  infant  .. 
X-ray  exam  of  leg,  infant  .. 

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

X-ray  exam  of  ankle  


Physician 
work 
RVUs 


0.00 

0.17 
0.17 
0.00 
0.21 
0.21 
0.00 
0.26 
0.26 
0.00 
0.54 
0.54 
0.00 
0.29 
0.29 
0.00 
0.20 

0.20 

0.00 

0.59 

0.59 

0.00 

0.17 
0.17 
0.00 
0.17 

0.17 

0.00 

0.18 
0.18 
0.00 
0.22 

0.22 

0.00 

0.17 
0.17 
0.00 
0.54 

0.54 

0.00 

0.17 
0.17 
0.00 
0.16 
0.16 
0.00 
0.16 
0.16 
0.00 
0.17 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


11.21 

0.53 
0.06 
0.47 
0.64 
0.07 
0.57 
0.76 
0.09 
0.67 
2.28 
0.18 
2.10 
0.62 
0.10 
0.52 
0.64 

0.07 

0.57 

2.26 

0.16 

2.10 

0.63 
0.06 
0.57 
0.58 

0.06 

0.52 

0.63 
0.06 
0.57 
0.70 

0.08 

0.62 

0.56 
0.06 
0.49 
2.80 

0.18 

2.62 

0.58 
0.06 
0.52 
0.55 
0.06 
0.49 
0.55 
0.06 
0.49 
0.59 


N/A 

N/A 
0.06 
N/A 
I^A 
0.07 
N/A 
N/A 
0.09 
N/A 
N/A 
0.18 
N/A 
N/A 
0.10 
N/A 
N/A 

0.07 
N/A 
N/A 

0.16 

N/A 

N/A 
0.06 
N/A 
N/A 

0.06 

N/A 

N/A 
0.06 
N/A 
N/A 

0.08 

-N/A 

N/A 
0.06 
N/A 
N/A 

0.18 

N/A 

N/A 
0.06 

N/A 

N/A 
0.06 

N/A 

N/A 
0.06 

N/A 

N/A 


Mal- 
practice 
RVUs 


ind  aescnptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Aoolv 
f»*an  Dental  Association  All  nghfs  reserved 


0.49 

0.03 

0.01 

0.02 

0.05 

0.02 

0.03 

0.05 

0.02 

0.03 

0.13 

0.03 

0.10 

0.03 

0.01 

0.02 

0.05 

0.02 

0.03 

0.13 

0.03 

0.10 

0.04 
0.01 
0.03 
0.04 

0.02 

0.02 

0.05 
0.02 
0.03 
0.05 

0.02 

0.03 

0.04 
0.02 
0.02 
0.15 

0.03 

0.12 

0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 


Non- 
acility 
total 


11.70 

0.73 
0.24 
0.49 
0.90 
0.30 
0.60 
1.07 
0.37 
0.70 
2.95 
0.75 
2.20 
0.94 
0.40 
0.54 
0.89 

0.29 

0.60 

2.98 

0.78 

2.20 

0.84 
0.24 
0.60 
0.79 

0.25 

0.54 

0.86 
0.26 
0.60 
0.97 

0.32 

0.65 

0.77 
0.25 
0.51 
3.49 

0.75 

2.74 

0.78 
0.24 
0.54 
0.74 
0.23 
0.51 
0.74 
0.23 
0.51 
0.79 


Facility 
total 


N/A 

N/A 
0.24 
N/A 
N/A 
0.30 
N/A 
N/A 
0.37 
N/A 
N/A 
0.75 
N/A 
N/A 
0.40 
N/A 
N/A 

0.29 

N/A 

N/A 

0.78 

N/A 

N/A 
0.24 
N/A 
N/A 

0.25 

N/A 

N/A 
0.26 
N/A 
N/A 

0.32 

N/A 

N/A 
0.25 
N/A 
N/A 

0.75 

N/A 

N/A 
0.24 

N/A 

I^A 
0.23 

N/A 

N/A 
0.23 

N/A 

N/A 


Global 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


1CPT/ 
2HCPCS 


73610  . 
73610. 
73615  . 
73615  . 
73615. 
73620. 
73620. 
73620  . 
73630. 
73630. 
73630. 
73650. 
73650. 
73650. 
73660. 
73660. 
73660. 
73700. 

73700  . 
73700. 

73701  . 
73701  . 

73701  . 

73702  . 

73702  . 
73702  . 
73706. 
73706. 
73706. 
73718  . 
73718  . 

73718  . 

73719  . 
73719  . 

73719  . 

73720  , 

73720  , 

73720 

73721 
73721 
73721 
73722 
73722 
73722 
73723 

73723 

73723 

73725 

73725 


Federal  Register / Vol.  68,  No.  158/Friday,  August  15,  2003 / Proposed  Rules  49183 

Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 

A 

A 

A 
A 
A 
A 
A 
A 
A 

A 

A 

R 

R 


Description 


X-ray  exam  of  ankle  

X-ray  exam  of  ankle  

Contrast  x-ray  of  ankle 

Contrast  x-ray  of  ankle 

Contrast  x-ray  of  ankle  

X-ray  exam  of  foot 

X-ray  exam  of  foot 

X-ray  exam  of  foot 

X-ray  exam  of  foot 

X-ray  exam  of  foot 

X-ray  exam  of  foot 

X-ray  exam  of  heel 

X-ray  exam  of  heel 

X-ray  exam  of  heel 

X-ray  exam  of  toe(s)  

X-ray  exam  of  t6e(s) 

X-ray  exam  of  toe(s) 

Ct  lower,  extremity  w/o  dye 
Ct  lower  extremity  w/o  dye 
Ct  lower  extremity  w/o  dye 
Ct  lower  extremity  w/dye  .. 
Ct  lower  extremity  w/dye  .. 
Ct  lower  extremity  w/dye  .. 
Ct  Iwr  extremity  w/o&w/ 

dye. 
Ct  Iwr  extremity  w/o&w/ 

dye. 
Ct  Iwr  extremity  w/o&w/ 

dye. 
Ct  angio  Iwr  extr  w/o&w/ 

dye. 
Ct  angio  Iwr  extr  w/o&w/ 

dye. 
Ct  angio  Iwr  extr  w/o&w/ 

dye. 
Mri  lower  extremity  w/o 

dye. 
Mri  lower  extremity  w/o 

dye. 
Mri  lower  extremity  w/o 

dye. 
Mri  lower  extremity  w/dye 
Mri  lower  extremity  w/dye 
Mri  lower  extremity  w/dye 
Mri  Iwr  extremity  w/o&w/ 

dye. 
Mri  Iwr  extremity  w/o&w/ 

dye. 
Mri  Iwr  extremity  w/o&w/ 

dye. 
Mri  jnt  of  Iwr  extre  w/o  dye 
Mri  jnt  of  Iwr  extre  w/o  dye 
Mri  jnt  of  Iwr  extre  w/o  dye 
Mri  joint  of  Iwr  extr  w/dye 
Mri  joint  of  Iwr  extr  w/dye 
Mri  joint  of  Iwr  extr  w/dye 
Mri  joint  Iwr  extr  w/o&w/ 

dye. 
Mri  joint  Iwr  extr  w/o&w/ 

dye. 
Mri  joint  Iwr  extr  w/o&w/ 

dye. 
Mr  ang  Iwr  ext  w  or  w/o 

dye. 
Mr  ang  Iwr  ext  w  or  w/o 

dye. 


Physician 
work 
RVUs 


0.17 
0.00 
0.54 
0.54 
0.00 
0.16 
0.16 
0.00 
0.17 
0.17 
0.00 
0.16 
0.16 
0.00 
0.13 
0.13 
0.00 
1.09 
1.09 
0.00 
1.16 
1.16 
0.00 
1.22 

1.22 

0.00 

1.90 

1.90 

0.00 

1.35 

1.35 

0.00 

1.62 
1.62 
0.00 
2.15 

2.15 

0.00 

1.35 
1.35 
0.00 
1.62 
1.62 
0.00 
2.15 

2.15 

0.00 

1.82 

1.82 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


0.06 
0.53 
2.29 
0.19 
2.10 
0.55 
0.05 
0.49 
0.59 
0.06 
0.53 
0.53 
0.05 
0.47 
0.46 
0.04 
0.42 
5.33 
0.36 
4.96 
6.30 
0.39 
5.91 
7.84 

0.41 

7.43 

11.60 

0.64: 

10.97 

11.66 

0.45 

11.21 

13.99 

0.54 

13.44 

25.61 

0.72 

24.89 

11.66 
046 
11,21 
13.99 
0.55  : 
1344  I 
25.62 

0.73 
24:89 
11.82 

0.61 


0.06 
N/A 
N/A 

0.19 
N/A 
N/A 

0.05 
N/A 
N/A 

0.06 
N/A 
t^A 

0.05 
N/A 
N/A 

0.04 
N/A 
N/A 

0.36 
N/A 
N/A 

0.39 
N/A 
N/A 

0.41 
N/A 
N/A 

0.64 
N/A 
N/A 

0.45 

N/A 

N/A 
0.54 
N/A 
f^A 

0.72 

f^A 

f^A 
0.46 
N/A 
N/A 
0.55 
N/A 
N/A 

0.73 

t^A 

r^A 

0.61 


Mal- 
practice 
RVUs 


»^h1     '     facility 
acility  ,  ,  1^ 

total  '°'^' 


0.01 
0.02 
0.13 
0.03 
0.10 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.03 
0.01 
0.02 
0.26 
0.05 
0.21 
0.31 
0.05 
0.26 
0.37 

0.05 

0.32 

0.38 

0.06 

0.32 

0.36 

0.04 

0.32 

0.44 
0.05 
0.39 
0.78 

0.08 

0.70 

0.36 
0.04 
0.32 
0.45 
0.06 
0.39 
0.77 

0.07 

0.70 

0.57 

0.08 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copynght  American  Dental  Association  All  rights  reserved 


0.24 
0.55 
2.96 
0.76 
2.20 
0.74 
0.22 
0.51 
0.79 
0.24 
0.55 
0.72 
0.22 
0.49 
0.62 
018 
0.44 
6.68 
1.50 
5.17 
7.77 
1.60 
6.17 
9.43 

1.68 

7.75 
13.88 

2.60 
11.29 
13.37 

1.84 

11.53 

16.05 

2.21 

13.83 

28.54 

2.95 

25.59 

13.37 
1.85 
11.53 
16.06 
2.23 
13.83 
28.54 

2.95 
25.59 
14.21 

2.51 


0.24 
N/A 
N/A 

0.76 
N/A 
N/A 

0.22 
N/A 
N/A 

0.24 
N/A 
N/A 

0.22 
f^A 
N/A 

0.18 
N/A 
N/A 

1.50 
ti/A 
N/A 

1.60 
N/A 
N/A 

1.68 
N/A 
N/A 

2.60 
N/A 
N/A 

1.84 

N/A 

N/A 
2.21 
N/A 
N/A 

2.95 

N/A 

N/A 
1.85 
N/A 
N/A 
2.23 
N/A 
N/A 

2.95 
N/A 
N/A 

2.51 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
J(XX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 


49184 


'CPT/ 
2HCPCS 


73725 

74000 
74000 
74000 
74010 
74010 
74010 
74020 
74020 
74020 
74022 

74022 

74022 

74150 

74150 

74150 

74160 

74160. 

74160. 

74170  . 

74170. 

74170 

74175  . 


23 


2> 


.74175 

74175 

74181  . 
74181  . 
74181  . 
74182. 
74182. 
74182. 
74183. 
74183. 
74183. 
74185, 

74185. 

74185. 

74190  . 
74190  . 
74190  . 
74210,. 

74210  .. 

74210  .. 

7422G.. 
74220  .. 
74220  .. 
74230  .. 


2> 


74230 
74230 


2i 


a. 

2( 
TO 

a 

Ti; 


T(; 


T( 


2€ 
TC 


26 
TC 


'  CPT  codes  and 
'Copyright  Amef^an 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


Description 


A 
A 
A 
A 

A 

A 

A 
A 
A 
A 

A 

A 


Mr  ang  Iwr  ext  w  or  w/o 
dye. 

X-ray  exam  of  abdomen  . 

X-ray  exam  of  atxjomen  . 

X-ray  exam  of  abdomen  . 

X-ray  exam  of  abdomen  . 

X-ray  exam  of  abdomen  . 

X-ray  exam  of  abdomen  . 

X-ray  exam  of  abdomen  . 

X-ray  exam  of  abdomen  . 

X-ray  exam  of  abdomen  . 

X-ray  exam  series.  atxJo- 
men 

X-ray  exam  series,  abdo- 
men. 

X-ray  exam  series,  abdo- 
men. 

Ct  abdomen  w/o  dye  

Ct  abdomen  w/o  dye  

Ct  abdomen  w/o  dye  

Ct  abdomen  w/dye  

Ct  abdomen  w/dye  

Ct  abdomen  w/dye  

Ct  abdomen  w/o&w/dye  .. 
Ct  abdomen  w/o&w/dye  .. 
Ct  abdomen  w/o&w/dye  .. 
Ct  angio  abdom  w/o&w/ 

dye. 
Ct  angio  atxlom  w/o&w/ 

dye. 
Ct  angio  abdom  w/o&w/ 
dye. 

Mri  atxiomen  w/o  dye 

Mri  abdomen  w/o  dye 

Mri  abdomen  w/o  dye 

Mri  abdomen  w/dye  

Mri  abdomen  w/dye  

Mri  abdomen  w/dye 

Mri  abdomen  w/o&w/dye  .. 
Mri  abdomen  w/o&w/dye  .. 
Mri  abdomen  w/o&w/dye  .. 
Mri  angio,  abdom  w  or  w/o 

dy. 
Mri  angio,  abdom  w  or  w/o 

dy. 
Mri  angio,  atidom  w  or  w/o 

dy. 
X-ray  exam  of  peritoneum 
X-ray  exam  of  peritoneum 
X-ray  exam  of  peritoneum 
Contrst  x-ray  exam  of 

throat. 
Contrst  x-ray  exam  of 

ttiroat. 
Contrst  x-ray  exam  of 

ttiroat. 
Contrast  x-ray,  esoptiagus 
Contrast  x-ray,  esophagus 
Contrast  x-ray,  esophagus 
Cine/vid  x-ray,  throat/ 

esoph. 
Cine/vid  x-ray,  throat/ 

esoph. 
Cine/vid  x-ray,  throat/ 

esoph. 


Physician 
work 
RVUs 


0.00 

0.18 
0.18 
0.00 
0.23 
0.23 
0.00 
0.27 
0.27 
0.00 
0.32 

0.32 

0.00 

1.19 
1.19 
0.00 
1.27 
1.27 
0.00 
1.40 
1.40 
0.00 
1.90 

1.90 

0.00 

1.46 
1.46 
0.00 
1.73 
1.73 
0.00 
2.26 
2.26 
0.00 
1.80 

1.80 

0.00 

0.48 
0.48 
0.00 
0.36 

0.36 

0.00 

0.46 
0.46 
0.00 
0.53 

0.53 

0.00 


Non- 
facility  PE 
RVUs 


11.21 

0.58 
0.06 
0.52 
0.65 
0.08 
0.57 
0.71 
0.09 
0.62 
0.84 

0.11 

0.73 

6.06 
0.40 
5.66 
7.27 
0.42 
6.85 
8.96 
0.47 
8.49 
12.67 

0.64 

12.03 

11.70 
0.49 

11.21 

14.02 
0.58 

13.44 

25.65 
0.76 

24.89 

11.81 

0.60 

11.21 

1.47 
0.16 
1.31. 
1.31 

0.12 

1.19 

1.34 
0.15 
1.19 
1.48 

0.18 

1.31 


Facility 
PE  RVUs 


N/A 

N/A 
0.06 
N/A 
N/A 
0.08 
N/A 
I^A 
0.09 
N/A 
N/A 

0.11 

N/A 

N/A 
0.40 
N/A 
N/A 
0.42 
N/A 
N/A 
0.47 
N/A 
N/A 

0.64 

N/A 

N/A 
0.49 
N/A 
N/A 
0.58 
N/A 
N/A 
0.76 
N/A 
N/A 

0.60 

N/A 

N/A 
0.16 
N/A 
N/A 

0.12 

N/A 

N/A 
0.15 
N/A 
N/A 

0.18 

N/A 


Mal- 
practice 
RVUs 


Ascriptions  only  are  copynght  American  MedKal  Association.  Ail  Rights  Reserved  Applicable  FARS/DFARS  Apply 
*an  Dental  Association.  Ail  nghts  reserved. 


0.49 

0.03 
0.01 
0.02 
0.04 
0.01 
0.03 
0.04 
0.01 
0.03 
0.05 

0.01 

0.04 

0.30 
0.05 
0.25 
0.36 
0.06 
0.30 
0.42 
0.06 
0.36 
0.38 

0.06 

0.32 

0.43 
0.06 
0.37 
0.49 
0.06 
0.43 
0.84 
0.08 
0.76 
0.57 

0.08 

0.49 

0.08 
0.02 
0.06 
0.07 

0.02 

0.05 

0.07 
0.02 
0.05 
0.08 

0.02 

0.06 


Non- 
acility 
total 


11.70 

0.79 
0.25 
0.54 
0.92 
0.32 
0.60 
1.02 
0.37 
0.65 
1.21 

0.44 

0.77 

7.55 
1.64 
5.91 
8.90 
1.75 
7.15 

10.78 
1.93 
8.85 

14.95 

2.60 

12.35 

13.59 

2.01 

11.58 

16.24 

2.37 

13.87 

28.75 

3.10 

25.65 

14.18 

2.48 

11.70 

2.03 
0.66 
1.37 
1.74 

0.50 

1.24 

1.87 
0.63 
1.24 
2.09 

0.73 

1.37 


Facility 
total 


N/A 

N/A 
0.25 
N/A 
N/A 
0.32 
N/A 
N/A 
0.37 
N/A 
N/A 

0.44 

N/A 

N/A 
1.64 
N/A 
I^A 
1.75 
N/A 
N/A 
1.93 
N/A 
N/A 

2.60 

N/A 

N/A 
2.01 
N/A 
N/A 
2.37 
N/A 
N/A 
3.10 
N/A 
N/A 

2.48 

N/A 

N/A 
0.66 
N/A 
N/A 

0.50 

N/A 

N/A 
0.63 
N/A 
N/A 

0.73 

N/A 


Global 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  AH  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
2  Copyright  American  Dental  Association.  All  rights  reserved. 


Addendum  B.    Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

1CPT/ 
2HCPCS 

mod 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mai-       ! 
practKe 
RVUs 

Non- 
acilHy 
total 

Facility 
total 

Gkjbal 

74235  

A 

Remove  esophagus  ob- 
struction. 

1.19 

3.02 

N/A 

0.17 

4.38 

N/A 

XXX 

74235  

26  

A 

Remove  esophagus  ob- 
stnxrtion. 

1.19 

0.40 

0.40 

0.05 

1.64 

1.64 

XXX 

74235  

TC 

A 

Remove  esophagus  ob- 
struction. 

0.00 

2.62 

N/A 

0.12 

2.74 

N/A 

XXX 

74240  

A 

X-ray  exam,  upper  gi  tract 

0.69 

1.69 

N/A 

0.10 

2.48 

f^A 

XXX 

74240 

26  

A 

X-ray  exam,  upper  gi  tract 

0.69 

0.23 

0.23 

0.03 

0.95 

0.95 

XXX 

74240  

TC 

A 

X-ray  exam,  upper  gi  tract 

0.00 

1.46 

N/A 

0.07 

1.53 

N/A 

XXX 

74241  

A 

X-ray  exam,  upper  gi  tract 

0.69 

1.72 

N/A 

0.10 

2.51 

N/A 

XXX 

74241  

26  

A 

X-ray  exam,  upper  gi  tract 

0.69 

0.23 

0.23 

0.03 

0.95 

0.95 

XXX 

74241  

TC  ..... 

A 

X-ray  exam,  upper  gi  tract 

0.00 

1.49 

N/A 

0.07 

1.56 

WA 

XXX 

74245  

A 

X-ray  exam,  upper  gi  tract 

0.91 

2.68 

N/A 

0.15 

3.74 

N/A 

XXX 

74245  

26  

A 

X-ray  exam,  upper  gi  tract 

0.91 

0.30 

0.30 

0.04 

1.25 

1.25 

XXX 

74245  

TC 

A 

X-ray  exam,  upper  gi  tract 

0.00 

2.38 

N/A 

0.11 

2.49 

N/A 

XXX 

74246 

A 
A 

Contrst  x-ray  uppr  gi  tract 
Contrst  x-ray  uppr  gi  tract 

0.69 
0.69 

1.87 
0.23 

N/A 
0.23 

0.11 
0.03 

2.67 
0.95 

N/A 
0.95 

XXX 

74246  

26  

XXX 

74246  

TC 

A 

Contrst  x-ray  uppr  gi  trad 

0.00 

1.64 

N/A 

0.08 

1.72 

N/A 

XXX 

74247  

A 

Contrst  x-ray  uppr  gi  tract 

0.69 

1.91 

N/A 

0.12 

2.72 

N/A 

XXX 

74247  

26  

A 

Contrst  x-ray  uppr  gi  tract 

069 

0.23 

0.23 

0.03 

0.95 

0.95 

XXX 

74247  

TC 

A 

Contrst  x-ray  uppr  gi  tract 

0.00 

1.68 

N/A 

0.09 

1.77 

ri/A 

XXX 

74249  

A 

Contrst  x-ray  uppr  gi  tract 

0.91 

2.88 

N/A 

0.16 

3.95 

N/A 

XXX 

74249  

26  

A 

Contrst  x-ray  uppr  gi  tract 

0.91 

0.30 

0.30 

0.04 

1.25 

1.25 

XXX 

74249  

TC 

A 

Contrst  x-ray  uppr  gi  tract 

0.00 

2.57 

N/A 

0.12 

2.69 

N/A 

XXX 

74250  

A 

X-ray  exam  of  small  bowel 

0.47 

1.46 

N/A 

0.08 

2.01 

N/A 

XXX 

74250  

26  

A 

X-ray  exam  of  small  bowel 

0.47 

0.16 

0.16 

0.02 

0.65 

0.65 

XXX 

74250  

TC 

A 

X-ray  exam  of  small  tx>wel 

0.00 

1.31 

N/A 

0.06 

1.37 

N/A 

XXX 

74251  

A 

X-ray  exam  of  small  bowel 

0.69 

1.54 

N/A 

0.09 

2.32 

N/A 

XXX 

74251  

26  

A 

X-ray  exam  of  small  bowel 

0.69 

0.23 

0.23 

0.03 

0.95 

0.95 

XXX 

74251  

TC 

A 

X-ray  exam  of  small  bowel 

0.00 

1.31 

N/A 

0.06 

1.37 

N/A 

XXX 

74260  

A 

X-ray  exam  of  small  bowel 

0.50 

1.66 

N/A 

0.09 

2.25 

N/A 

XXX 

74260  

26  

A 

X-ray  exeim  of  small  bowel 

0.50 

0.17 

0.17 

0.02 

0.69 

0.69 

XXX 

74260  

TC 

A 

X-ray  exam  of  snfiall  bowel 

0.00 

1.49 

N/A 

0.07 

1.56 

N/A 

XXX 

74270  

A 

Contrast  x-ray  exam  of 
colon. 

0.69 

1.93 

N/A 

0.12 

2.74 

t^A 

XXX 

74270  

26  

A 

Contrast  x-ray  exam  of 
colon. 

0.69 

0.23 

0.23 

0.03 

0.95 

0.95 

XXX 

74270  

TC 

A 

Contrast  x-ray  exam  of 
colon. 

0.00 

1.70 

N/A 

0.09 

1.79 

N/A 

XXX 

74280 

A 

Contrast  x-ray  exam  of 
colon. 

0.99 

2.57 

rl/A 

0.15 

3.71 

N/A 

XXX 

74280  

26  

A 

Contrast  x-ray  exam  of 
colon. 

0.99 

0.33 

0.33 

0.04 

1.36 

1.36 

XXX 

74280  

TC  ..... 

A 

Contrast  x-ray  exam  of 
colon. 

0.00 

2.23 

N/A 

0.11 

2.34 

N/A 

XXX 

74283  

A 

Contrast  x-ray  exam  of 
colon. 

2.02 

3.24 

N/A 

0.21 

5.47 

N/A 

XXX 

74283  

26  

A 

Contrast  x-ray  exam  of 
colon. 

2.02 

0.68 

0.68 

0.09 

2.79 

2.79 

XXX 

74283  

TC 

A 

Contrast  x-ray  exam  of 
colon. 

0.00 

2.56 

r^A 

•   0.12 

2.68 

N/A 

XXX 

74290  

A 
A 

Contrast  x-ray,  gallbladder 
Contrast  x-ray,  gallbladder 

0.32 
0.32 

0.84 
0.11 

N/A 
0.11 

0.05 
0.01 

1.21 
0.44 

N/A 
0.44 

XXX 

74290  

26  

XXX 

74290 

TC 

A 

Contrast  x-ray,  gallt>ladder 

0.00 

0.73 

N/A 

0.04 

0.77 

N/A 

XXX 

74291  

A 

Contrast  x-rays,  gall- 
bladder. 

0.20 

0.48 

N/A 

0.03 

0.71 

N/A 

XXX 

74291  

26  

A 

Contrast  x-rays,  gall- 
bladder. 

0.20 

0.07 

0.07 

0.01 

0.28 

0.28 

XXX 

74291  

TC 

A 

Contrast  x-rays,  gall- 
bladder. 

0.00 

0.42 

N/A 

0.02 

0.44 

N/A 

XXX 

74300 

C 

X-ray  bile  ducts/pancreas 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

74300  

26  

A 

X-ray  bile  ducts/pancreas 

0.36 

0.12 

0.12 

0.02 

0.50 

0.50 

XXX 

74300  

TC 

C 

X-ray  bile  ducts/pancreas 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

74301  

C 

X-rays  at  surgery  add-on  .. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

/// 

74301  

26  

A 

X-rays  at  surgery  add-on  .. 

0.21 

0.07 

0.07 

0.01 

0.29 

0.29 

/JJ. 

74301  

TC 

C 

X-rays  at  surgery  add-on  .. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

777 

49186 


^CPT/ 
2HCPCS 


«10D 


74305  

74305  

2 

)  

74305  

1 

** 

743?0 

74320  

2 

)  

74320 

7 

J    

74327  

74327  

2 

(  

74327  

T 

^  

74328  

74328 

2 

1  

74328 

T 

9     

74329  

•■ 

74329 

2( 

74329  

T 

*     

74330  

74330  

2< 

74330  

T( 

1 

74340  

74340  

2( 

74340  

T< 

; 

74350  

74350  

2( 

74350  ....... 

T( 

74355  

74355  

2e 

74355  

T( 

74360  

74360 

2e 

74360  

T( 

74363  

74363  

26 

74363  

TC 

74400  

74400  ....... 

26 

74400  

TC 

74410  

74410  

26 

74410 

TC 

74415  

74415  

26 

74415  

TC 

74420  

74420  

26 

74420  

TC 

74425  

74425  

26 

74425  

TC 

74430  ...... 

74430  

26 

74430 

TC 

74440  

74440  

26 

74440  

TC 

74445  

74445  

26 

74445  

TC 

74450  ....... 

74450  

26 

74450  

TC 

'CPT  codes  and 
*  Copyright  Amerkin 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


X-ray  bile  ducts/pancreas 
X-ray  bile  ducts/pancreas 
X-ray  bile  ducts/parKreas 
(Contrast  x-ray  of  bile    . 

ducts. 
Contrast  x-ray  of  bile 

ducts. 
Ck)ntrast  x-ray  of  bile 

ducts. 
X-ray  t)ile  stone  removal  . 
X-ray  bile  stone  removal  . 
X-ray  bile  stone  removal  . 
X-ray  bile  duct  endoscopy 
X-ray  bile  duct  endoscopy 
X-ray  bile  duct  endoscopy 
X-ray  tor  pancreas  endos- 
copy. 
X-ray  for  pancreas  endos- 
copy. 
X-ray  for  pancreas  endos- 
copy. 
X-ray  bile/pane  endoscopy 
X-ray  bile/pane  endoscopy 
X-ray  bile/pane  endoscopy 
X-ray  guide  for  Gl  tube  .... 
X-ray  guide  for  Gl  tutje  .... 

X-ray  guide  for  Gl  tube 

X-ray  guide,  stomacfi  tube 
X-ray  guide,  stomach  tube 
X-ray  guide,  stomach  tube 
X-ray  guide,  intestinal  tube 
X-ray  guide,  intestinal  tut)e 
X-ray  guide,  intestinal  tube 
X-ray  guide,  Gl  dilation  .... 
X-ray  guide,  Gl  dilation  .... 

X-ray  guide,  Gl  dilation 

X-ray,  bile  duct  dilation 

X-ray,  tdle  duct  dilation 

X-ray,  bile  duct  dilation 

Contrsf  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrsf  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrst  x-ray,  urinary  tract 
Contrast  x-ray,  bladder  .... 
Contrast  x-ray,  bladder  .... 
Contrast  x-ray,  bladder  .... 
X-ray,  male  genital  tract  .. 
X-ray,  male  genital  tract  ... 
X-ray,  male  genital  tract  ... 

X-ray  exam  of  penis  

X-ray  exam  of  penis  

X-ray  exam  of  penis 

X-ray,  urethra/bladder  

X-ray,  urethra/bladder  

X-ray,  urethra/bladder  


Physician 
work 
RVUs 


0.42 
0.42 
0.00 
0.54 

0.54 

0.00 

0.70 
0.70 
0.00 
0.70 
0.70 
0.00 
0.70 

0.70 

0.00 


Non- 
facility  PE 
RVUs 


0.92 
0.14 
0.78 
3.33 

0.18 

3.15 

1.99 
0.23 
1.76 
3.39 
0.24 
3.15 
3.39 

0.23 

3.15 


Facility 
PE  RVUs 


0.90 

3.45 

0.90 

0.30 

0.00 

3.15 

0.54 

2.80 

0.54 

0.18 

0.00 

2.62 

0.76 

3.41 

0.76 

0.25 

0.00 

3.15 

0.76 

2.87 

0.76 

0.25 

0.00 

2.62 

0.54 

3.34 

0.54 

0.19 

0.00 

3.15 

0.88 

6.39 

0.88 

0.29 

0.00 

6.10 

0.49 

1.85 

0.49 

0.16 

0.00 

1.68 

0.49 

2.12 

0.49 

0.16 

0.00 

1.95 

0.49 

2.28 

0.49 

0.16 

0.00 

2.12 

0.36 

2.74 

0.36 

0.12 

0.00 

2.62 

0.36 

1-.43 

0.36 

0.12 

0.00 

1.31 

0.32 

1.16 

0.32 

0.11 

0.00 

1.05 

0.38 

1.26 

0.38 

0.12 

0.00 

1.13 

1.14 

1.51 

1.14 

0.38 

0.00 

1.13 

0.33 

1.57 

0.33 

0.11 

0.00 

1.46 

N/A 
0.14 
N/A 
N/A 

0.18 

N/A 

N/A 
0.23 
N/A 
N/A 
0.24 
N/A 
N/A 

0.23 

N/A 

N/A 
0.30 
N/A 
N/A 
0.18 
N/A 
N/A 
0.25 
N/A 
N/A 
0.25 
N/A 
N/A 
0.19 
N/A 
N/A 
0.29 
N/A 
N/A 
0.16 
N/A 
N/A 
0.16 
N/A 
N/A 
0.16 
N/A 
N/A 
0.12 
N/A 
N/A 
0.12 
N/A 
N/A 
0.11 
N/A 
N/A 
0.12 
N/A 
N/A 
0.38 
N/A 
N/A 
0.11 
N/A 


Mal- 
practice 
RVUs 


c  sscnptjons  oa'y  are  copyright  American  Medical  Association.  All  Rights  Reserved!  Applicabte  FARS/DFARS  Afaolv 
K*n  Dental  Association.  All  rights  reserved.  "vvi- 


0.06 
0.02 
0.04 
0.16 

0.02 

0.14 

0.12 
0.03 
0.09 
0.17 
0.03 
0.14 
0.17 

0.03 

0.14 

0.18 
0.04 
0.14 
0.14 
0.02 
0.12 
0.17 
0.03 
0.14 
0.15 
0.03 
0.12 
0.16 
0.02 
0.14 
0.31 
0.04 
0.27 
0.11 
0.02 
0.09 
0.11 
0.02 
0.09 
0.12 
0.02 
0.10 
0.14 
0.02 
0.12 
0.08 
0.02 
0.06 
0.07 
0.02 
0.05 
0.07 
0.02 
0.05 
.0.10 
0.05 
0.05 
0.09 
0.02 
0.07 


Non- 
acility 
total 


1.40 
0.58 
0.82 
4.03 

0.74 

3.29 

2.81 
0.96 
1.85 
4.26 
0.97 
3.29 
4.26 

0.96 

3.29 

4.53 
1.24 
3.29 
3.48 
0.74 
2.74 
4.34 
1.04 
3.29 
3.78 
1.04 
2.74 
4.04 
0.75 
3.29 
7.58 
1.21 

6.37 

2.45 

0.67 
1.77 

2.72 

0.67 

2.04 

2.89 

0.67 

2.22 

3.24 

0.50 

2.74 

1.87 

0.50 

1.37 

1.55 

0.45 

1.10 

1.71 

0.52 

1.18 

2.75 

1.57 

1.18 

1.99 

0.46 

1.53 


Facility 
total 


N/A 
0.58 
N/A 
N/A 

0.74 

N/A 

N/A 
0.96 
N/A 
N/A 
0.97 
N/A 
N/A 

0.96 

N/A 

N/A 
1.24 
N/A 
N/A 
0.74 
N/A 
N/A 
1.04 
N/A 
N/A 
1.04 
N/A 
Wk 
0.75 
N/A 
N/A 
1.21 
N/A 
N/A 
0.67 
N/A 
N/A 
0.67 
N/A 
N/A 
0.67 
N/A 
N/A 
0.50 
N/A 
N/A 
0.50 
N/A 
N/A 
0.45 
N/A 
N/A 
0.52 
N/A 
N/A 
1.57 
N/A 
N/A 
0.46 
N/A 


Global 


'CPT/ 
2HCPCS 


XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


74455 
74455 
74455 
74470 

74470 

74470 

74475 
74475 
74475 
74480 
74480 
74480 
74485 
74485 
74485 
74710 

74710 

74710 

74740 
74740 
74740 
74742 
74742 
74742 
74775 
74775 
74775 
75552 

75552 

75552 

75553 
75553 
75553 
75554 
75554 
75554 
75555 
75555 
75555 
75600 

75600 

75600 

75605 

75605 

75605 

75625 

75625 

75625 


MOD 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


X-ray,  urethra/bladder  

X-ray,  urethra/bladder  

X-ray,  urethra/bladder  

X-ray  exam  of  kidney  le- 
sion. 

X-ray  exam  of  kidney  le- 

.   sion. 

X-ray  exam  of  kidney  le- 
sion. 

X-ray  control,  cath  insert  .. 

X-ray  control,  cath  insert  .. 

X-ray  control,  cath  insert  .. 

X-ray  control,  cath  insert  .. 

X-ray  control,  cath  insert  .. 

X-ray  control,  cath  insert  .. 

X-ray  guide,  GU  dilation  ... 

X-ray  guide,  GU  dilatron  ... 

X-ray  guide,  GU  dilatkin  ... 

X-ray  measurement  of  pel- 
vis. 

X-ray  measurement  of  pel- 
vis. 

X-ray  measurement  of  pel- 
vis. 

X-ray,  female  genital  tract 

X-ray,  female  genital  tract 

X-ray,  female  genital  tract 

X-ray,  fallopian  tube  

X-ray,  fallopian  tut>e  

X-ray,  faltopian  tube  

X-ray  exam  of  perineum  ... 

X-ray  exam  of  perineum  ... 

X-ray  exam  of  perineum  ... 

Heart  njri  for  morph  w/o 
dye. 

Heart  mri  for  morph  w/o 
dye. 

Heart  mri  for  morph  w/o 
dye. 

Heart  mri  for  morph  w/dye 

Heart  mri  for  nrorph  w/dye 

Heart  mri  tor  morph  w/dye 

Cardiac  MRI/function 

Cardiac  MRI/function  

Cardiac  MRI/function  

Cardiac  MRI/limited  study 

Cardiac  MRI/llmlted  study 

Cardiac  MRI/limited  study 

Cktntrast  x-ray  exam  of 
aorta. 

Contrast  x-ray  exam  of 
aorta. 

Contrast  x-ray  exam  of 
aorta. 

Contrast  x-ray  exam  of 
aorta. 

Contrast  x-ray  exam  of 
aorta. 

Contrast  x-ray  exam  of 
aorta. 

Contrast  x-ray  exam  of 
aorta. 

Contrast  x-ray  exam  of 
aorta. 

Contrast  x-ray  exam  of 
aorta. 


Physician 
work 
RVUs 


0.33 
0.33 
0.00 
0.54 

0.54 

0.00 

0.54 
0.54 
0.00 
0.54 
0.54 
0.00 
0.54 
0.54 
0.00 
0.34 

0.34 

0.00 

0.38 
0.38 
0.00 
0.61 
0.61 
0.00 
0.62 
0.62 
0.00 
1.60 

1.60 

0.00 

2.00 
2.00 
0.00 
1.83 
1.83 
0.00 
1.74 
1.74 
0.00 
0.49 

0.49 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 


Non- 
facility  PE 
RVUs 


1.69 
0.11 
1.58 
1.43 

0.18 

1.25 

4.25 
0.18 
4.07 
4.25 
0.18 
4.07 
3.33 
0.18 
3.15 
1.17 

0.11 

1.05 

1.43 
0.13 
1.31 
3.36 
0.21 
3.15 
1.67 
0.21 
1.46 
11.75 

0.54 

11.21 

11.88 

0.67 

11.21 

11.87 

0.66 

11.21 

11.86 

0.65 

11.21 

12.79 

0.19 
12.60 
13.01 

0.41 
12.60 
12.99 

0.39 
12.60 


Facility 
PE  RVUs 


N/A 

0.11 

N/A 

N/A 

0.18 

N/A 

N/A 
0.18 
N/A 
N/A 
0.18 
N/A 
N/A 
0.18 
N/A 
N/A 

0.11 

N/A 

N/A 
0.13 
N/A 
N/A 
0.21 
N/A 
N/A 
0.21 
N/A 
N/A 

0.54 

N/A 

N/A 
0.67 
N/A 
N/A 
0.66 
N/A 
N/A 
0.65 
N/A 
N/A 

0.19 
N/A 
fvi/A 

0.41 
N/A 
N/A 

0.39 
N/A 


Mal- 

practrce 

RVUs 


0.10 
0.02 
0.08 
0.08 

0.02 

0.06 

0.20 
0.02 
0.18 
0.20 
0.02 
0.18 
0.17 
0.03 
0.14 
0.07 

0.02 

0.05 

0.08 
0.02 
0.06 
0.16 
0.02 
0.14 
0.10 
0.03 
0.07 
0.56 

0.07 

0.49 

0.58 
0.09 
0.49 
0.56 
0.07 
0.49 
0.56 
0.07 
0.49 
0.56 

0.02 

0.54 

0.59 

0.05 

0.54 

0.59 

0.05 

0.54 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 


Non- 
acility 
total 


Facility 
total 


2.12 
0.46 
1.66 
2.05 

0.74 

1.31 

4.99 
0.74 
4.25 
4.99 
0.74 
4.25 
4.04 
0.75 
3.29 
1.58 

0.47 

1.10 

1.89 
0.53 
1.37 
4.13 
0.84 
3.29 
2.39 
0.86 
1.53 
13.91 

2.21 

11.70 

14.46 

2.76 

11.70 

14.26 

2.56 

11.70 

14.16 

2.46 

11.70 

13.84 

0.70 
13.14 
14.74 

1.60 
13.14 
14.72 

1.58 
13.14 


N/A 
0.46 

N/A 
N/A 

0.74 

N/A 

N/A 
0.74 
N/A 
N/A 
0.74 
N/A 
N/A 
0.75 
N/A 
I^A 

0.47 

N/A 

I^A 
0.53 
N/A 
N/A 
0.84 
N/A 
N/A 
0.86 
N/A 
N/A 

2.21 

N/A 

N/A 
2.76 
N/A 
N/A 
2.56 
N/A 
N/A 
2.46 
N/A 
N/A 

0.70 

N/A 

N/A 

1.60 

N/A 

N/A 

1.58 

N/A 


Global 


XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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75630 
75630 
75630 
75635 

75635  . 

75635 

75650. 

75650. 

75650. 

75658. 

75658. 

75658. 

75660. 

75660. 

75660. 

75662. 

75662. 

75662. 

75665. 

75665.. 

75665.. 

75671  .. 

75671  .. 

75671  .. 

75676  .. 

75676  .. 

75676  .. 

75680.. 

75680.. 

75680.. 

75685.. 

75685.. 

75685.. 

75705  .. 

75705  .. 

75705  .. 

75710  ... 

75710  ... 

75710  ... 

75716  ... 

75716  ... 

75716  ... 

75722  ... 

75722  ... 

75722  ... 

75724  ... 

75724  ... 

75724  ... 

75726  ... 

75726  ... 

75726  ... 

75731  ... 


75731 

75731 

75733 
75733 
75733 
75736 
75736 
75736 


MOD 


'.6 
C 


16 


IC 


25 
IC 


2i 


23 


2> 


2i 


2i 


2i' 

t: 

2(i' 
TO 

a 

TC 
2( 

T<; 


2( 

T(; 
2e 

T( 


26 

T( 

26 

tc 

26 
TC 


26 


TC 


26 
TC 

26 

Tca 


'  CPT  codes  and 
'CopyrigW 


Amem  an 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


Description 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


X-ray  aorta,  leg  arteries  ... 
X-ray  aorta,  leg  arteries  .... 
X-ray  aorta,  leg  arteries  .... 
Ct  angio  atxiominal  arte- 
ries. 
Ct  angio  abdominal  arte- 
ries. 
C^  angio  atxJominal  arte- 
ries. 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 

Artery  x-rays,  arm 

Artery  x-rays,  arm 

Artery  x-rays,  arm 

Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 
Artery  x-rays,  head  &  neck 

Artery  x-rays,  neck  

A.rtery  x-rays,  neck  

Artery  x-rays,  neck  

Artery  x-rays,  neck  

Artery  x-rays,  neck  

Artery  x-rays,  neck  

Artery  x-rays,  spine  

Artery  x-rays,  spine  

Artery  x-rays,  spine  

Artery  x-rays,  spine  

Artery  x-rays,  spine  

Artery  x-rays,  spine  

Artery  x-rays,  amri/leg  .... 

Artery  x-rays,  arm/leg  .... 

Artery  x-rays,  arm/leg  .... 

Artery  x-rays,  arms/legs 

Artery  x-rays,  arms/legs 

Artery  x-rays,  anms/legs 

Artery  x-rays,  kidney  

Artery  x-rays,  kidney 

Artery  x-rays,  kidney 

Artery  x-rays,  kidneys  .... 

Artery  x-rays,  kidneys  .... 

Artery  x-rays,  kidneys  .... 

Artery  x-rays,  abdomen  .. 

Artery  x-rays,  abdomen  .. 

Artery  x-rays,  abdomen  .. 

Artery  x-rays,  adrenal 
gland. 

Artery  x-rays,  adrenal 
gland. 

Artery  x-rays,  adrenal 
gland. 

Artery  x-rays,  adrenals  ... 

Artery  x-rays,  adrenals  ... 

Artery  x-rays,  adrenals  ... 

Artery  x-rays,  pelvis 

Artery  x-rays,  pelvis 

Artery  x-rays,  pelvis 


Physician 
work 
RVUs 


1.79 
1.79 
0.00 
2.40 

2.40 

0.00 

1.49 

1.49 

0.00 

1.31 

1.31 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 

1.31 

0.00 

1.66 

1.66 

0.00 

1.31 

1.31 

0.00 

2.18 

2.18 

0.00 

1.14 

1.14 

0.00 

1.31 

1.31 

0.00 

1.14 

1.14 

0.00 

1.49 

1.49 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

1.31 
1.31 
0.00 
1.14 
1.14 
0.00 


Non- 
facility  PE 
RVUs 


13.76 

0.63 

13.13 

16.73 

0.81 

15.92 

13.10 
0.50 
12.60 
13.08 
0.48 
12.60 
13.05 
0.45 
12.60 
13.21 
0.61 
12.60 
13.05 
0.45 
12.60 
13.16 
0.56 
12.60 
13.05 
0.45 
12.60 
13.16 
0.56 
12.60 
13  05 
0.44 
12.60 
13.35 
0.75 
12.60 
13.00 
0.39 
12.60 
13.04 
0.44 
12.60 
13.01 
0.41 
12.60 
13.17 
0.57 
12.60 
12.98 
0!38 
12.1B0 
12.98 

0.38 

12.60 

13.05 

0.45 
12.60 
12.99 

0.38 
12.60 


Facility 
PE  RVUs 


N/A 
0.63 
N/A 
N/A 

0.81 

N/A 

N/A 
0.50 
N/A 
N/A 
0.48 
N/A 
N/A 
0.45 
N/A 
N/A 
0.61 
N/A 
N/A 
0.45 
N/A 
N/A 
0.56 
N/A 
N/A 
0.45 
N/A 
N/A 
0.56 
N/A 
N/A 
0.44 
N/A 
N/A 
0.75 
N/A 
N/A 
0.39 
N/A 
N/A 
0.44 
N/A 
N/A 
0.41 
N/A 
N/A 
0.57 
N/A 
N/A 
0.38 
N/A 
N/A 

0.38 

N/A 

N/A 
0.45 

N/A 

N/A 
0.38 

N/A 


Mal- 

practk^ 

RVUs 


I  escriptions  only  are  copynght  Amencan  Medical  Association.  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply 
i«an  Defital  Association.  AH  rights  reserved 


0.65 
0.08 
0.57 
0.41 

0.09 

0.32 

0.61 

0.07 

0.54 

0.60 

0.06 

0.54 

0.60 

0.06 

0.54 

0.62 

0.08 

0.54 

0.61 

0.07 

0.54 

0.62 

0.08 

0.54 

0.61 

0.07 

0.54 

0.62 

0.08 

0.54 

0.60 

0.06 

0.54 

0.65 

0.11 

0.54 

0.60 

0.06 

Of.54 

0.60 

0.06 

0.54 

0.59 

0.05 

0.54 

0.59 

0.05 

0.54 

0.59 

0.05 

0.54 

0.59 

0.05 

0.54 

0.60 
0.06 
0.54 
0.59 
0.05 
0.54 


Non- 
acility 
total 


16.20 

2.50 

13.70 

19.54 

3.30 

16.24 

15.20 
2.06 
13.14 
14.99 
1.85 
13.14 
14.96 
1.82 
13.14 
15.49 
2.35 
13.14 
14.97 
1.83 
13.14 
15.44 
2.30 
13.14 
14.97 
1.83 
13.14 
15.44 
2.30 
13.14 
14.96 
1.81 
13.14 
16.18 
3.04 
13.14 
14.74 
1.59 
13.14 
14.95 
1.81 
13.14 
14.74 
1.60 
13.14 
15.25 
2.11 
13.14 
14.71 
1.57 
13.14 
14.71 

1.57 

13.14 

14.96 

1.82 
13.14 
14.72 

1.57 
13.14 


Facilrty 
total 


N/A 
2.50 
N/A 
N/A 

3.30 

N/A 

N/A 
2.06 
N/A 
N/A 
1.85 
N/A 
N/A 
1.82 
N/A 
N/A 
2.35 
N/A 
N/A 
1.83 
N/A 
N/A 
2.30 
N/A 
N/A 
1.83 
N/A 
N/A 
2.30 
N/A 
N/A 
1.81 
N/A 
N/A 
3.04 
N/A 
N/A 
1.59 
N/A 
N/A 
1.81 
N/A 
N/A 
1.60 
N/A 
N/A 
2.11 
N/A 
N/A 
1.57 
N/A 
N/A 

1.57 

N/A 

N/A 
1.82 
N/A 
N/A 
1.57 
N/A 


Gtobai 


1CPT/ 
2HCPCS 


XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


75741  .. 
75741  .. 
75741  .. 
75743  .. 
75743  .. 
75743  .. 
75746  ., 
75746  . 
75746  . 
75756  . 
75756  . 
75756  . 
75774  . 
75774  . 
75774  . 
75790  . 
75790. 
75790. 
75801  : 

75801  . 

75801  . 

75803. 

75803. 

75803. 

75805. 

75805  . 

75805. 

75807. 

75807. 

75807. 

75809. 

75809. 

75809. 

75810. 

75810. 

75810. 

75820. 

75820. 

75820. 

75822. 

75822. 

75822. 

75825. 

75825. 

75825. 

75827. 

75827. 

75827. 

75831  . 

75831  . 

75831  , 

75833. 

75833 

75833 

75840 

75840 

75840 

75842 

75842 

75842 


ADDENDUM  B.— RELATIVE  VALUE  UNITS  (RVUS)  AND  RELATED  INFORMATION— Continued 


MOD 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


TC 


26 


TC 


Status 


A 

26  

A 

TC 

A 

A 

26  

A 

TC 

A 

A 

26  

A 

TC 

A 

A 

26  

A 

TC 

A 

A 

26  

A 

TC 

A 

A 

26  

A 

TC 

A 

A 

26  

A 

TC 

A 

A 

26  

A 

TC 

A 

A 

26  

A 

TC 

A 

A 

26  

A 

TC  „... 

A 

A 

26  

A 

TC 

A 

A 

26  

A 

TC 

A 

Descriptbn 


/Vrtery  x-rays,  lur>g  

/Vrtery  x-rays,  lung  

Artery  x-rays,  lung  

Artery  x-rays,  lungs  

Artery  x-rays,  lungs  

Artery  x-rays,  lungs  

Artery  x-rays,  lung  

Artery  x-rays,  lung  

Artery  x-rays,  lung  

Artery  x-rays,  chest  

Artery  x-rays,  chest  

Artery  x-rays,  chest  

Artery  x-ray,  each  vessel .. 
Artery  x-ray,  each  vessel  .. 
Artery  x-ray,  each  vessel  .. 

Visualize  A-V  shunt  

Visualize  A-V  shunt  

Visualize  A-V  shunt  

Lymph  vessel  x-ray,  arm/ 

teg. 
Lymph  vessel  x-ray,  arm/ 

leg. 
Lymph  vessel  x-ray,  arm/ 

teg. 
Lymph  vessel  x-ray ,arms/ 

tegs. 
Lymph  vessel  x-ray,arms/ 

tegs. 
Lymph  vessel  x-ray ,arms/ 

tegs. 
Lymph  vessel  x-ray,  trunk 
Lymph  vessel  x-ray,  trunk 
Lymph  vessel  x-ray,  trunk 
Lymph  vessel  x-ray,  trunk 
Lymph  vessel  x-ray,  trunk 
Lymph  vessel  x-ray,  trunk 
Nonvascular  shunt,  x-ray  .. 
Nonvascular  shunt,  x-ray  .. 
Nonvascular  shunt,  x-ray  .. 

Vein  x-ray,  spleen/liver 

Vein  x-ray,  spleen/liver 

Vein  x-ray,  spteen/liver 

Vein  x-ray,  ann/teg  

Vein  x-ray,  arm/teg  

Vein  x-ray,  anrrVleg  

Vein  x-ray,  arms/tegs  

Vein  x-ray,  arms/legs  

Vein  x-ray,  arms/legs 

Vein  x-ray,  trunk  

Vein  x-ray,  trunk  

Vein  x-ray,  trunk  

Vein  x-ray,  chest  

Vein  x-ray,  chest  

Vein  x-ray,  ctiest 

Vein  x-ray,  kidney 

Vein  x-ray,  kidney 

Vein  x-ray,  kklney 

Vein  x-ray,  kklneys 

Vein  x-ray,  kidneys 

Vein  x-ray,  kkJneys 

Vein  x-ray,  adrenal  gland 
Vein  x-ray,  adrenal  gland 
Vein  x-ray,  adrenal  gland 
Vein  x-ray,  adrenal  glands 
Vein  x-ray,  adrenal  glands 
Vein  x-ray,  adrenal  glands 


Ptiysidan 
work 
RVUs 


1.31 
1.31 
0.00 
1.66 
1.66 
0.00 
1.14 
1.14 
0.00 
1.14 
1.14 
0.00 
0.36 
0.36 
0.00 
1.84 
1.84 
0.00 
0.81 

0.81 

0.00 

1.17 

1.17 

0.00 

0.81 

0.81 

0.00 

1.17 

1.17 

0.00 

0.47 

0.47 

0.00 

1.14 

1.14 

0.00 

0.70 

0.70 

0.00 

1.06 

1.06 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

1.49 

1.49 

0.00 

1.14 

1.14 

0.00 

1.49 

1.49 

0.00 


Non- 
facility  PE 
RVUs 


13.04 

0.44 

12.60 

13.16 

0.56 

12.60 

12.99 

0.39 

12.60 

13.06 

0.46 

12.60 

12.73 

0.13 

12.60 

1.97 

0.62 

1.35 

5.69 

0.27 

5.42 

5.81 

0.39 

5.42 

6.38 

0.27 

6.10 

6.49 

0.39 

6.10 

0.94 

0.16 

0.78 

12.98 

0.38 

12.60 

1.18 

0.23 

0.95 

1.83 

0.35 

1.48 

12.98 

0.38 

12.60 

12.98 

0.38 

12.60 

12.98 

0.38 

12.60 

13.10 

0.50 

12.60 

12.99 

0.39 

12.60 

13.10 

0.50 

12.60 


Facility 
PE  RVUs 


N/A 

0.44 
N/A 
N/A 

0.56 
N/A 
N/A 

0.39 
N/A 
N/A 

0.46 
N/A 
N/A 

0.13 
N/A 
N/A 

0.62 
N/A 
N/A 

0.27 

N/A 

N/A 

0.39 

N/A 

fM/A 

0.27 
N/A 
N/A 

0.39 
N/A 
N/A 

0.16 
N/A 
N/A 

0.38 
N/A 
N/A 

0.23 
N/A 
N/A 

0.35 
N/A 
N/A 

0.38 
N/A 
N/A 

0.38 
N/A 
N'A 

0.38 
N/A 
f^A 

0.50 
N/A 
N/A 

0.39 
N/A 
N/A 

0.50 
N/A 


Mal- 

practk:* 

RVUs 


0.60 
0.06 
0.54 
0.61 
0.07 
0.54 
0.59 
0.05 
0.54 
0.58 
0.04 
0.54 
0.56 
0.02 
0.54 
0.16 
0.09 
0.07 
0.29 

0.05 

024 

0.29 

0.05 

0.24 

0.31 
0.04 
0.27 
0.32 
0.05 
0.27 
0.06 
0.02 
0.04 
0.60 
0.06 
0.54 
0.08 
0.03 
0.05 
0.12 
0.05 
0.07 
0.60 
0.06 
0.54 
0.59 
0.05 
0.54 
0.59 
0.05 
0.54 
0.61 
0.07 
0.54 
0.61 
0.07 
0.54 
0.61 
0.07 
0.54 


Non- 
acility 
total 


1  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rigtrts  Resen«d.  AppMcaUe  FARS/DFARS  Apply. 

2  Copyright  Arnerican  Dental  Association  All  rights  reserved 


14.95 

1.81 

13.14 

15.43 

2.29 

13.14 

14.72 

1.58 

13.14 

14.78 

1.64 

13.14 

13.65 

0.51 

13.14 

3.97 

2.55 

1.42 

6.79 

1.13 

5.66 

7.27 

1.61 

5.66 

7.50 
1.12 
6.37 
7.98 
1.61 
6.37 
1.47 
0.65 
0.82 

14.72 
1.58 

13.14 
1.96 
0.96 
1.00 
3.01 
1.46 
1.55 

14.72 
1.58 

iai4 

14.71 

1.57 
13.14 
14.71 

1.57 
13.14 
15.20 

2.06 
13.14 
14.74 

1.60 
13.14 
15.20 

2.06 
13.14 


Facility 
total 


N/A 

1.81 
N/A 
N/A 

2.29 
N/A 
N/A 

1.58 
N/A 
N/A 

1.64 
N/A 
N/A 

0.51 
N/A 
N/A 

2.55 
N/A 
N/A 

1.13 

N/A 

N/A 

1.61 

N/A 

N/A 

1.12 
N/A 
N/A 

1.61 
N/A 
N/A 

0.65 
N/A 
N/A 

1.58 
N/A 
N/A 

0.96 
N/A 
N/A 

146 
N/A 
N/A 

1.58 
N/A 
N/A 

1.57 
N/A 
N/A 

1.57 
N/A 
N/A 

2.06 
N/A 
N/A 

1.60 
N/A 
N/A 

2.06 
N/A 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


49190 


'CPT/ 
2HCPCS 


75860 
75860 
75860 
75870. 
•  75870  . 
75870. 
75872. 
75872 
75872  . 
75880. 
75880. 
75880. 
75885. 
75885. 
75885. 
75887. 
758«7  . 
75887. 
75889. 
75889.. 
75889.. 
75891  .. 
75891  .. 
^691  .. 
75893.. 

75893.. 

75893.. 


75894 

75894 

75894 

75896 

75896 

75896. 

75898. 

75898. 

75898. 

75900. 

75900. 

75900. 

75901  . 

75901  . 

75901  . 

75902. 

75902. 

75902., 

75940  .. 
75940.. 
75940.. 
75945  .. 
75945  .. 

75945  .. 

75946  .. 
75946  .. 
75946.. 
75952  .. 


MOO 


;6 
c 


.6 


26 
IC 


is 

IC 


25 


23 


2) 
12 


2> 


2i 


t: 


2(1 
2(i 


2i 
TC 


2( 


T( 


2e 


T( 


26 
TC 

26 
TC 


26 
TC 


'  CPT  codes  and 
2  Copyright 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A   ' 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Vein  x-ray,  neck  

Vein  x-ray,  neck  

Vein  x-ray,  neck 

Vein  x-ray,  skull  

Vein  x-ray,  skull 

Vein  x-ray,  skull  

Vein  x-ray,  skull 

Vein  x-ray,  skull  

Vein  x-ray,  skull  

Vein  x-ray,  eye  socket  .... 

Vein  x-ray,  eye  socket .... 

Vein  x-ray,  eye  socket  .... 

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver 

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Vein  x-ray,  liver  

Venous  samplirig  by  catti- 
efer. 

Venous  sampling  by  cath- 
eter 

Venous  sampling  by  catti- 
eter 

X-rays,  transcath  therapy 
X-rays,  transcath  therapy 
X-rays,  transcath  therapy 
X-rays,  transcath  therapy 
X-rays,  transcath  therapy 
X-rays,  transcath  therapy 

Follow-up  angiography  

Follow-up  angiography  

Follow-up  angiography  

Arterial  catheter  exchange 
Arterial  catheter  exchange 
Arterial  catheter  exchange 
Remove  cva  device  ob- 
struct. 
Remove  cva  device  ob- 
struct. 
Reniove  cva  device  ob- 
struct. 
Remove  cva  lumen  ob- 
struct. 
Remove  cva  lumen  6b- 

struct. 
Remove  cva  lumen  ob- 
struct. 
X-ray  placement,  vein  filter 
X-ray  placement,  vein  filter 
X-ray  placement,  vein  filter 

Intravascular  us  

Intravascular  us  

Intravascular  us  

Intravascular  us  add-on  .... 
Intravascular  us  add-on  .... 
Intravascular  us  add-on  .... 
Endovasc  repair  alxiom 

aorta. 


Physkaan 
work 
RVUs 


1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

0.70 

0.70 

0.00 

1.44 

1.44 

0.00 

1.44 

1.44 

0.00 

1.14 

1.14 

0.00 

1.14 

1.14 

0.00 

0.54 

0.54 

0.00 

1.31 
1.31 
0,00 
1.31 
1.31 
0.00 
1.65 
1.65 
000 
0.49 
0.49 
0.00 
0.49 

0.49 

0.00 

0.39 

0.39 

0.00 

0.54 
0.54 
0.00 
0.40 
0.40 
0.00 
0.40 
0.40 
0.00 
0.00 


Non- 
facility  RE 
RVUs 


13.00 

0.40 
12.60 
13.00 

0.40 
12.60 
12.98 

0.38 
12.60 

1.18 

0.24 

0.95 
13.08 

0.48 
12.60 
13.08 

0.48 
12.60 
12.98 

0.38 
12.60 
12.98 

0.38 
12.60 
12.78 

0.18 

12.60 

24.58 
0.44 

24.14 

21.45 
0.46 

20.99 
1.62 
0.56 
1.05 

21.14 
0.16 

20.98 
1.47 

0.16 

1.31 

1.44 

0.13 

1.31 

12.78 

0.18 
12.60 

4.71 

0.14 

4.56 

2.43 

0.14 

2.29 

0.00 


Facility 
PE  RVUs 


N/A 

0.40 

N/A 

N/A 

0.40 

N/A 

N/A 

0.38 

N/A 

N/A 

0.24 

N/A 

N/A 

0.48 

N/A 

N/A 

0.48 

N/A 

N/A 

0.38 

N/A 

N/A 

0.38 

N/A 

N/A 

0.18 

N/A 

r4/A 
0.44 
N/A 
N/A 
0.46 
N/A 
N/A 
0.56 
N/A 
N/A 
0.16 
N/A 
N/A 

0.16 

I^A 

N/A 
0.13 

N/A 

N/A 
0.18 

N/A 

N/A 
0.14 

N/A 

N/A 
0.14 

N/A 
0.00 


Mai- 

practk:e 

RVUs 


lescriptions  onty  are  copynght  American  Medical  Assocaton.  All  Rights  Reserved.  Applicable  FARSTOFARS  Aoolv 
i»an  Dental  Association.  All  rights  reserved.  '^tvj- 


0.60 

0.06 

0.54 

0.60 

0.06 

0.54 

0.59 

0.05 

0.54 

0.08 

0.03 

005 

0.60 

0.06 

0.54 

0.60 

0.06 

0.54 

0.59 

0.05 

0.54 

0.59 

0.05 

0.54 

0.56 

0.02 

0.54 

1.12 
0.07 
1.05 
0.97 
0.06 
0.91 
0.12 
0.07 
0.05 
0.94 
0.02 
0.92 
0.71 

0.02 

0.69 

0.71 

0.02 

0.69 

0.57 
0.03 
0.54 
0.23 
0.03 
0.20 
0.14 
0.03 
0.11 
0.00 


Non- 
acility 
total 


14.74 

1.60 
13.14 
14.74 

1.60 
13.14 
14.71 

1.57 
13.14 

1.96 

0.97 

1.00 
15.12 

1.98 
13.14 
15.12 

1.98 
13.14 
14.71 

1.57 
13.14 
14.71 

1.57 
13.14 
13.88 

0.74 

13.14 

27.01 
1.82 

25.19 

23.73 
1.83 

21.90 
3.39 
2.28 
1.10 

22.57 
0.67 

21.90 
2.67 

0.67 

2.00 

2.54 

0.54 

2.00 

13.89 

0.75 
13.14 

5.34 

0.57 

4.76 

2.97 

0.57 

2.40 

0.00 


Facility 
total 


N/A 

1.60 

N/A 

N/A 

1.60 

N/A 

N/A 

1.57 

N/A 

N/A 

0.97 

N/A 

f^A 

1.98 

N/A 

N/A 

1.98 

N/A 

N/A 

1.57 

N/A 

N/A 

1.57 

N/A 

N/A 

0.74 

N/A 

N/A 
1.82 
N/A 
N/A 
1.83 
N/A 
I^A 

2.28 
N/A 
N/A 

0.67 
N/A 
fvl/A 

0.67 

.  N/A 

N/A 

0.54 

N/A 

N/A 
0.75 

N/A 

N/A 
0.57 

N/A 

N/A 
0.57 

N/A 
0.00 
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Global 


1CPT/ 
2HCPCS 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 


MOO 


75952  

26  

75952  

TC 

75953  

75953  

26  

75953  

TC 

75954  

75954  

26  

'  75954  

TC 

75960  

75960  

26  ..... 

75960  

TC 

75961  

75961  

26  

75961  

TC 

75962  

75962  

26  

75962  

TO 

75964  

75964  

26  

75964  

TC 

75966  

75966  

26  

75966  

TC 

75968  

75968  

26  

75968  

TC 

75970  

75970  

26  

75970  

TC 

75978  

75978  

26  

75978  

TC 

75980  

75980  

26  

75980  

TC 

75982  

75982  

26  

75982  

TC 

75984  

75984  ...... 

26  

75984  

TC 

75989  

Status 


A 

C 

C 

A 

C 

C 

A 

C 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 
A 
A 
A 

A 

A 

A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Endovasc  repair  abdom 

aorta. 
Endovasc  repair  abdom 

aorta. 
Abdom  aneurysm  endovas 

rpr. 
Abdom  aneurysm  endovas 

rpr. 
Abdom  aneurysm  endovas 

rpr. 
Iliac  aneurysm  endovas 

rpr. 
Iliac  etneurysm  endovas 

rpr. 
Iliac  aneurysm  endovas 

rpr. 
Transcatheter  intro,  stent 
Transcatheter  intro,  stent 
Transcatheter  intro,  stent 
Retrieval,  broken  catheter 
Retrieval,  broken  catheter 
Retrieval,  ttroken  catheter 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  artery  blockage, 

each. 
Repair  artery  blockage, 

each. 
Repair  artery  blockage, 

each. 
Repair  arterial  blockage  ... 
Repair  arterial  blockage  ... 
Repair  arterial  bkxkage  ... 
Repair  artery  blockage, 

each. 
Repair  artery  blockage, 

each. 
Repair  artery  blockage, 
each. 

Vascular  biopsy 

Vascular  biopsy  

Vascular  biopsy  

Repair  venous  blockage  .. 
Repair  venous  blockage  .. 
Repair  venous  bkx^kage  .. 
Contrast  xray  exam  bile 

duct. 
Contrast  xray  exam  bile 

duct. 
Contrast  xray  exam  bile 

duct, 
(kmtrast  xray  exam  t>ile 

duct. 
Contrast  xray  exam  bile 

duct. 
Contrast  xray  exam  bile 

duct. 
Xray  control  catheter 

change. 
Xray  control  catheter 

change. 
Xray  control  catheter 

change. 
Abscess  drainage  under  x- 
ray. 


PhysKian 
work 
RVUs 


4.50 

0.00 

0.00 

1.36 

0.00 

0.00 

1.36 

0.00 

0.82 
0.82 
0.00 
4.25 
4.25 
0.00 
0.54 
0.54 
0.00 
0.36 

0.36 

0.00 

1.31 
1.31 
0.00 
0.36 

0.36 

0.00 

0.83 
0.83 
0.00 
0.54 
0.54 
0.00 
1.44 

1.44 

0.00 

1.44 

1.44 

0.00 

0.72 

0.72 

0.00 

1.19 


Non- 
facility  PE 
RVUs 


1.52 
0.00 
0.00 
0.46 
0.00 
0.00 
0.48 
0.00 

15.19 

0.29 
14.90 
11.93 

1.43 
10.50 
15.93 

0.19 
15.74 

8.52 

0.12 
8.39 

16.22 
0.47 

15.74 
8.53 

013 

8.39 

11.83 
0.29 

11.55 

15.92 
0.18 

15.74 
5.89 

0.48 

5.42 

6.58 

0.48 

6.10 

2.19 

0.24 

1.95 

3.55 


Facility 
PE  RVUs 


1.52 

0.00 

0.00 

0.46 

0.00 

0.00 

0.48 

0.00 

N/A 
0.29 
N/A 
N/A 
1.43 
N/A 
N/A 
0.19 
N/A 
fM/A 

0.12 

N/A 

N/A 
0.47 
I^A 
N/A 

0.13 

N/A 

N/A 
0.29 
N/A 
N/A 
0.18 
N/A 
N/A 

0.48 
N/A 
N/A 

0.48 
N/A 
N/A 

0.24 
N/A 
N/A 


Mal- 

practk:e 

RVUs 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicable  FAFtS/DFARS  Apply 
'Copyright  Amencan  Dental  Association.  All  rights  reserved. 


0.68 

0.00 

0.00 

0.68 

0.00 

0.00 

0.68 

0.00 

0.68 
0.04 
0.64 
0.64 
0.18 
0.46 
0.72 
0.03 
0.69 
0.38 

0.02 

0.36 

0.75 
0.06 
0.69 
0.37 

0.01 

0.36 

0.54 
0.04 
0.50 
0.71 
0.02 
0.69 
0.30 

0.06 

0.24 

0.33 

0.06 

0.27 

0.12 

0.03 

0.09 

0.19 


Non- 
acility 
total 


6.70 
0.00 
0.00 
2.50 
0.00 
0.00 
2.52 
0.00 

16.69 

1.15 
15.54 
16.82 

5.86 
10.96 
17.19 

0.76 
16.43 

9.26 

0.50 
8.75 

18.28 
1.84 

16.43 
9.26 

0.50 

8.75 

13.20 
1.16 

12.05 

17.17 
0.74 

16.43 
7.63 

1.98 

5.66 

8.35 

1.98 

6.37 

3.03 

099 

2.04 

4.93 


Facility 
total 


6.70 

0.00 

0.00 

2.50 

0.00 

0.00 

2.52 

0.00 

N/A 
1.15 
N/A 
N/A 

5.86 
N/A 
N/A 

0.76 
N/A 
N/A 

0.50 

N/A 

N/A 
1.84 
N/A 
N/A 

0.50 

N/A 

N/A 
1.16 
N/A 
N/A 
0.74 
N/A 
N/A 

1.96 

N/A 

N/A 

1.98 

N/A 

N/A 

0.99 

N/A 

N/A 


Gkibal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 

zzz 

zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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iCPT/ 
2HCPCS 

M( 

•D 

Status 

Oescrjpton 

Physician 
work 
RVUs 

Non- 

fadlity  PE 

RVUs 

Facility 
PE  RVUs 

Mai- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

75989  

26 

A 

Abscess  drainage  under  x- 

1.19 

0.40 

0.40 

0.05 

1.64 

1.64 

XXX 

75989  

TC 

A 

ray. 
Abscess  drainage  under  x- 

0.00 

3.15 

N/A 

0.14 

3.29 

N/A 

XXX 

75992  

A 

ray. 
Atherectomy,  x-ray  exam 

0.54 

15.94 

N/A 

0.71 

17.19 

N/A 

XXX 

75992  

26 

A 

Atherectomy,  x-ray  exam 

0.54 

0.19 

0.19 

0.02 

0.75 

0.75 

XXX 

75992  

TC 

A 

Atherectomy,  x-ray  exam 

0.00 

15.74 

N/A 

0.69 

16.43 

N/A 

XXX 

75993  

A 

Atherectomy,  x-ray  exam 

0.36 

8.53 

N/A 

0.37 

9.26 

N/A 

777 

75993  

26 

A 

Attierectomy,  x-ray  exam 

0.36 

0.14 

0.14 

0.01 

0.51 

0.51 

777 

75993  

TC 

A 

Atherectomy,  x-ray  exam 

0.00 

8.39 

N/A 

0.36 

8.75 

N/A 

/// 

75994  

A 

Atherectomy,  x-ray  exam 

1.31 

16.22 

N/A 

0.75 

18.28 

N/A 

XXX 

75994  

26 

A 

Atherectomy,  x-ray  exam 

1.31 

0.47 

0.47 

0.06 

1.84 

1.84 

XXX 

75994  

TC 

A 

Atherectomy,  x-ray  exam 

0.00 

15.74 

N/A 

0.69 

16.43 

N/A 

XXX 

75995  

A 

Atherectomy,  x-ray  exam 

1.31 

16.23 

N/A 

0.75 

18.29 

N/A 

XXX 

75995  

26 

A 

Atherectomy,  x-ray  exam 

1.31 

0.48 

0.48 

0.06 

1.85 

1.85 

XXX 

75995  

TC 

A 

Atherectomy,  x-ray  exam 

0.00 

15.74 

N/A 

0.69 

16.43 

N/A 

XXX 

75996  

A 

Atherectomy,  x-ray  exam 

0.36 

8.^ 

N/A 

0.37 

9.25 

N/A 

777 

75996  

,26 

A 

Atherectomy,  x-ray  exam 

0.36 

0.12 

0.12 

0.01 

0.49 

0.49 

777 

75996  

TC 

A 

Atherectomy,  x-ray  exam 

0.00 

8.39 

N/A 

0.36 

8.75 

N/A 

777 

76000  

A 

Fluoroscope  examination 

0.17 

1.36 

N/A 

0.07 

1.60 

N/A 

XXX 

76000  

26 

A 

Fluoroscope  examination 

0.17 

0.05 

0.05 

0.01 

0.23 

0.23 

XXX 

76000  

TC 

A 

Fluoroscope  examination 

0.00 

1.31 

N/A 

0.06 

1.37 

N/A 

XXX 

76001  

A 

Fluoroscope  exam,  exten- 

0.67 

2.85 

N/A 

0.15 

3.67 

N/A 

XXX 

76001  

26 

A 

Fluoroscope  exam,  exten- 

0.67 

0.23 

0.23 

0.03 

0.93 

0.93 

XXX 

76001  

TC 

A 

Fluoroscope  exam,  exten- 

0.00 

2.62 

N/A 

0.12 

2.74 

N/A 

XXX 

76003  

A 

Needle  localization  by  x- 

0.54 

1.48 

N/A 

0.09 

2.11 

N/A 

XXX 

76003  

26 

A 

ray. 
Needle  localization  by  x- 

0.54 

0.17 

0.17 

0.03 

0.74 

0.74 

XXX 

76003  

TC 

A 

ray. 
Needle  localization  by  x- 

0.00 

1.31 

N/A 

0.06 

1.37 

N/A 

XXX 

76005  

A 

ray. 

Fluoroguide  for  spine  in- 
ject. 

Fluoroguide  for  spine  in- 
ject. 

Fluoroguide  for  spine  in- 
ject. 

X-ray  stress  view  

0.60 

1.46 

N/A 

0.09 

2.15 

N/A 

XXX 

76005  

26 

A 

0.60 

0.16 

0.16 

0.03 

0.79 

0.79 

XXX 

76005 

TC 

A 

0.00 

1.31 

N/A 

0.06 

1.37 

N/A 

XXX 

76006  

A 

0.41 

0.19 

0.19 

0.04 

0.64 

0.64 

XXX 

76010  

A 

X-ray,  nose  to  rectum 

0.18 

0.58 

N/A 

0.03 

0.79 

N/A 

XXX 

76010  

26 

A 

X-ray,  nose  to  rectum 

0.18 

0.06 

0.06 

0.01 

0.25 

0.25 

XXX 

76010  

TC 

A 

X-ray,  nose  to  rectum 

0.00 

0.52 

N/A 

0.02 

0.54 

N/A 

XXX 

76012  

C 

Percut  vertebroplasty  ftuor 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

76012 

26 

A 

Percut  vertebroplasty  fluor 

1.31 

0.48 

0.48 

0.23 

2.02 

2.02 

XXX 

76012  

TC 

C 

Percut  vertebroplasty  fluor 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

76013  

C 

Percut  vertebroplasty,  ct  .. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

76013  

26 

.... 

A 

Percut  vertebroplasty,  ct  .. 

1.38 

0.49 

0.49 

0.48 

2.35 

2.35 

XXX 

76013  

TC 

C 

Percut  vertebroplasty,  ct ... 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

76020  

A 

X-rays  for  bone  age  

0.19 

0.59 

N/A 

0.03 

0.81 

N/A 

XXX 

76020  

26 

A 

X-rays  for  bone  age  

0.19 

0.06 

0.06 

0.01 

0.26 

0.26 

XXX 

76020 

TC 

A 

X-rays  for  bone  age 

0.00 

0.52 

N/A 

0.02 

0.54 

N/A 

XXX 

76040 

A 

X-rays,  bone  evaluation  ... 

0.27 

0.88 

N/A 

0.07 

1.22 

N/A 

XXX 

76040 

26 

A 

X-rays,  bone  evaluation  ... 

0.27 

0.09 

0.09 

0.03 

0.39 

0.39 

XXX 

76040  

TC 

A 

X-rays,  bone  evaluation  ... 

0.00 

0.78 

N/A 

0.04 

0.82 

N/A 

XXX 

76061  

A 

X-rays,  bone  sun/ey  

0.45 

1.15 

N/A 

0.07 

1.67 

N/A 

XXX 

76061  

26 

A 

X-rays,  bone  survey  

0.45 

0.15 

0.15 

0.02 

0.62 

0.62 

XXX 

76061  

TC 

A 

X-rays,  bone  survey  

0.00 

1.00 

N/A 

0.05 

1.05 

N/A 

XXX 

76062  

A 

X-rays,  bone  survey  

0.54 

1.62 

N/A 

0.09 

2.25 

N/A 

XXX 

76062  

26 

A 

X-rays,  bone  survey  

0.54 

0.18 

0.18 

0.02 

0.74 

0.74 

XXX 

76062  

TC 

A 

X-rays,  bone  survey  

0.00 

1.44 

N/A 

0.07 

1.51 

N/A 

XXX 

76065  

A 

X-rays,  bone  evaluation  ... 

0.70 

0.97 

N/A 

0.05 

1.72 

N/A 

XXX 

76065  

26 

A 

X-rays,  bone  evaluation  ... 

0.70 

0.24 

0.24 

0.01 

0.95 

0.95 

XXX 

76065  

TC 

A 

X-rays,  bone  evaluation  ... 

0.00 

0.73 

N/A 

0.04 

0.77 

N/A 

XXX 

76066  

A 

Joint  survey,  single  view  .. 

e  copyright  Amohcan  Medical  Associati< 

0.31 

on  All  Rights  Re' 

1.22 

served.  Applicab 

N/A 

e  FARS/DFARS 

0.07 

Appty. 

1.60 

N/A 

XXX 

'CPT  codes 

ando 

(scfiptions  only  ar 

'Copyright/ 

Vinenc 

inO« 

ntalAssocia 

lion  All  rights  reserved. 

• 

y 

S 

\ 

- 
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'CPT/ 
2HCPCS 


MOD 


76066 
76066 
76070 
76070 
76070 
76071 

76071 

76071 

76075 
76075 
76075 
76076 
76076 
76076 
76078 

76078 

76078 

76080 
76080 
76080 
76085 

76085 

76085 

76086 

76086 

76086 

76088 

76088 

76088 

76090 

76090 

76090 

76091 

7609^ 

76091  . 

76092 

76092 

76092. 

76093. 

76093. 

76093. 

76094. 

76094  . 

76094  ; 

76095. 
76095. 

76095  . 

76096  . 

76096. 
76096. 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 
A 
A 
A 
A 
A 

A 

A 

A 
A 
A 
A 
A 
A 
A 

A 

A 

A 
A 
A 
A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 
A 
A 
A 

A 

A 


Description 


Joint  survey,  single  view  . 

Joint  survey,  single  view  . 

Ct  bone  density,  axial 

Ct  bone  density,  axial 

Ct  bone  density,  axial 

Ct  bone  density,  periph- 
eral. 

Ct  bone  density,  periph- 
eral. 

Ct  tHjne  density,  periph- 
eral. 

Dexa,  axial  skeleton  study 

Dexa,  axial  skeleton  study 

Dexa,  axial  skeleton  study 

Dexa,  peripfieral  study  

Dexa,  peripheral  study  

Dexa,  peripheral  study  

Radiographic 
absorptiometry. 

Radiographic 
absorptiometry. 

Radiographic 
absorptiometry. 

X-ray  exam  of  fistula  

X-ray  exam  of  fistula  

X-ray  exam  of  listula  

Computer  mammogram 
add-on. 

Computer  mammogram 
add-on. 

Computer  mammogram 
add-on. 

X-ray  of  mammary  duct  .... 

X-ray  of  mammary  duct  .... 

X-ray  of  mammary  duct  .... 

X-ray  of  mammary  ducts  .. 

X-ray  of  mammary  ducts  .. 

X-ray  of  mammary  ducts  .. 

Mammogram,  one  breast 

Mammogram,  one  breast 

Mammogram,  one  breast 

Mammogram,  both  breasts 

Mammogram,  both  breasts 

Mammogram,  both  breasts 

Mammogram,  screening  ... 

Mammogram,  screening  ... 

Mammogram,  screening  ... 

Magnetic  image,  breast  .... 

Magnetic  image,  breast  .... 

Magnetic  Image,  breast  .... 

Magnetic  Image,  both 
breasts. 

Magnetic  Image,  both 
breasts. 

Magnetic  image,  both 
breasts. 

Stereotactic  breast  biopsy 

Stereotactic  breast  biopsy 

Stereotactic  breast  biopsy 

X-ray  of  needle  wire, 
breast. 

X-ray  of  needle  wire, 
breast. 

X-ray  of  needle  wire, 
breast. 


Physician 
work 
RVUs 


0.31 
0.00 
0.25 
0.25 
0.00 
0.22 

0.22 

0.00 

0.30 
0.30 
0.00 
0.22 
0.22 
0.00 
0.20 

0.20 

0.00 

0.54 
0.54 
0.00 
0.06 

0.06 

0.00 

0.36 
0.36 
0.00 
0.45 
0.45 
0.00 
0.70 
0.70 
0.00 
0.87 
0.87 
0.00 
0.70 
0.70 
0.00 
1.63 
1.63 
0.00 
1.63 

1.63 

0.00 

1.59 
1.59 
0.00 
0.56 

0.56 

0.00 


Non- 
facility  PE 
RVUs 


0.11 
1.11 
3.03 
0.08 
2.95 
3.02 

0.07 

2.95 

3.20 
0.10 
3.09 
0.83 
0.08 
0.75 
0.83 

0.07 

0.75 

1.23 
0.18 
1.05 
0.44 

0.02 

0.42 

2.74 
0.12 
2.62 
3.82 
0.15 
3.67 
1.29 
0.23 
1.05 
1.60 
0.29 
1.31 
1.46 
0.23 
1.23 
18.18 
0.55 
17.63 
24.46 

0.55 

23.92 

7.70 
0,54 
7.17 
1.49 

0.19 

1.31 


Facility 
PE  RVUs 


0.11 
N/A 
N/A 

0.06 
N/A 
N/A 

0.07 

N/A 

N/A 
0.10 
N/A 
N/A 
0.08 
N/A 
N/A 

0.07 

N/A 

N/A 
0.18 
N/A 
N/A 

0.02 

N/A 

N/A 

0.12 

N/A 

N/A 

0.15 

N/A 

N/A 

0.23 

N/A 

N/A 

0.29 

N/A 

N/A 

0.23 

N/A 

N/A 

0.55 

N/A 

N/A 

0.55 

N/A 

N/A 
0.54 
N/A 
N/A 

0.19 

N/A 


Mal- 

practk% 

RVUs 


0.02 
0.05 
0.14 
0.01 
0.13 
0.05 

0.01 

0.04 

0.15 
0.01 
0.14 
0.05 
0.01 
0.04 
0.05 

0.01 

0.04 

0.07 
0.02 
0.05 
0.02 

0.01 

0.01 

0.14 
0.02 
0.12 
0.18 
0.02 
0.16 
0.08 
0.03 
0.05 
0.09 
0.03 
0.06 
0.09 
0.03 
0.06 
0.83 
0.07 
0.76 
1.10 

0.07 

1.03 

0.40 
0.09 
0.31 
0.09 

0.03 

0.06 


Non- 
acility 
total 


0.44 
1.16 
3.42 
0.34 
3S» 
3.29 

0.30 

2.99 

3.65 
0.41 
3.23 
1.10 
0.31 
0.79 
1.08 

0.28 

0.79 

1.84 
0.74 
1.10 
0.52 

0.09 

0.43 

3.24 
0.50 
2.74 
4.45 
0.62 
3.83 
2.07 
0.96 
1.10 
2.56 
1.19 
1.37 
2.25 
0.96 
1.29 
20.64 
2.25 
18.39 
27.19 

2.25 

24.95 

9.69 
2.22 
7.48 
2.14 

0.78 

1.37 


FacHity 
total 


0.44 
N/A 
N/A 

0.34 
N/A 
N/A 

0.30 

N/A 

N/A 
0.41 
N/A 
N/A 
0.31 
N/A 
N/A 

0.28 

N/A 

N/A 
0.74 
N/A 
N/A 

0.09 

N/A 

f^A 
0.50 
N/A 
N/A 
0.62 
N/A 
N/A 
0.96 
N/A 
N/A 
1.19 
N/A 
N/A 
0.96 
N/A 
N/A 
2.25 
N/A 
N/A 

2.25 

N/A 

N/A 
2.22 
N/A 
N/A 

0.78 

N/A 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 


"  CPT  codes  and  descriptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Flesen/ed.  Appiicabte  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  resereed. 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

'  CPT/ 
2HCPCS 

M 

3D 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acHity 
total 

Facility 
total 

Global 

76098  

.... 

A 

X-ray  exam,  breast  speci- 

0.16 

0.47 

N/A 

0.03 

0.66 

N/A 

XXX 

76098  

26 

A 

X-ray  exam,  breast  speci- 

0.16 

0.05 

0.05 

0.01 

0.22 

0.22 

XXX 

76098  

TC 

A 

X-ray  exam,  breast  speci- 

0.00 

0.42 

N/A 

0.02 

0.44 

N/A 

XXX 

76100  

.... 

A 

X-ray  exam  of  body  sec- 
tion. 

X-ray  exam  of  body  sec- 
tion. 

X-ray  exam  of  body  se& 
tion. 

Complex  body  section  x- 

0.58 

1.44 

N/A 

0.09 

2.11 

N/A 

XXX 

76100  

26 

A 

0.58 

0.19 

0.19 

0.03 

0.80 

0.80 

XXX 

76100  

TC 

A 

0.00 

1.25 

N/A 

0.06 

1.31 

N/A 

XXX 

76101  

.... 

A 

0.58 

1.62 

N/A 

0.10 

2.30 

N/A 

XXX 

76101  

26 

A 

ray. 
Complex  body  section  x- 

0.58 

0.19 

0.19 

0.03 

0.80 

0.80 

XXX 

76101  

TC 

A 

Complex  body  section  x- 

0.00 

1.42 

N/A 

0.07 

1.49 

N/A 

XXX 

76102  

A 

ray 
Complex  body  section  x- 

0.58 

1.93 

N/A 

0.12 

2.63 

N/A 

XXX 

, 

rays 

76102  

26 

A 

Complex  body  section  x- 
rays. 

0.58 

0.20 

0.20 

0.03 

0.81 

0.81 

XXX 

76102  

TC 

A 

Complex  body  section  x- 
rays. 

0.00 

1.73 

N/A 

0.09 

1.82 

N/A 

XXX 

76120  

A 

Cine/video  x-rays 

0.38 

1.19 

N/A 

0.07 

1.64 

N/A 
■6.53 

XXX 

76120  

26 

A 

Cine/video  x-rays 

0.38 

0.13 

0.13 

0.02 

0.53 

XXX 

76120  

TC 

A 

Cine/video  x-rays 

0.00 

1.05 

N/A 

0.05 

1.10 

N/A 

XXX 

76125  

A 
A 

CineMdeo  x-rays  add-on 
Cine/video  x-rays  add-on 

0.27 
0.27 

0.88 
0.09 

N/A 
0.09 

0.05 
0.01 

1.20 
0.37 

N/A 
0.37 

777 

76125  

26 

777 

76125  

TC 

A 

CineA/ideo  x-rays  add-on 

0.00 

0.78 

N/A 

0.04 

0.82 

N/A 

777 

76140  

1 
A 

X-ray  consultation 

X-ray  exam,  dry  process  .. 

0.00 
0.00 

0.00 
0.42 

0.00 
N/A 

0.00 
0.02 

0.00 
0.44 

0.00 
N/A 

XXX 

76150  

% 

XXX 

76350 

C 

Special  x-ray  contrast 
study. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

76355  

A 
A 

CAT  scan  for  localization 
CAT  scan  for  localization 

1.21 
1.21 

8.67 
0.41 

N/A 
0.41 

0.41 
0.06 

10.29 
1.68 

N/A 
1.68 

XXX 

76355  

26 

XXX 

76355  

TC 

A 

CAT  scan  for  localization 

0.00 

8.26 

N/A 

0.35 

8.61 

N/A 

XXX 

76360 

A 

CAT  scan  for  needle  bi- 
opsy. 

1.16 

8.65 

N/A 

0.40 

10.21 

N/A 

XXX 

76360 

26 

A 

CAT  scan  for  needle  bi- 
opsy. 

1.16 

0.39 

0.39 

0.05 

1.60 

1.60 

XXX 

76360  

TC 



A 

CAT  scan  for  needle  bi- 
opsy 

0.00 

8.26 

N/A 

0.35 

8.61 

N/A 

XXX 

76362 

A 
A 

Cat  scan  for  tissue  abla- 
tion. 

Cat  scan  for  tissue  abla- 
tion. 

Cat  scan  for  tissue  abla- 
tion. 

CAT  scan  for  therapy 

4.00 
4.00 

9.59 
1.33 

N/A 
1.33 

1.39 
0.18 

14.98 
5.51 

N/A 
5.51 

XXX 

76362  

26 

XXX 

76362  

TC 

A 

0.00 

8.26 

N/A 

1.21 

9.47 

N/A 

XXX 

76370  

>. 

A 

0.85 

3.23 

N/A 

0.17 

4.25 

N/A 

XXX 

guide. 

76370  

26 

A 

CAT  scan  for  therapy 
guide. 

0.85 

0.28 

0.28 

0.04 

1.17 

1.17 

XXX 

76370  

TC 

A 

CAT  scan  for  therapy 
guide. 

0.00 

2.95 

N/A 

0.13 

3.08 

N/A 

XXX 

76375  

A 

3d^olograph  reconstr 
add-on. 

0.16 

3.59 

N/A 

0.16 

3.91 

N/A 

XXX 

76375  

26 

A 

3d/holograph  reconstr 
add-on. 

0.16 

0.05 

0.05 

0.01 

0.22 

0.22 

XXX 

76375  

TC 

A 

3d/holograph  reconstr 
add-on. 

0.00 

3.54 

N/A 

0.15 

3.69 

N/A 

XXX 

76380  

A 

CAT  scan  follow-up  study 
CAT  scan  follow-up  study 

0.98 

3.83 

N/A 

0.19 

5.00 

N/A 

XXX 

76380  

26 

A 

0.98 

0.33 

0.33 

0.04 

1.35 

1.35 

XXX 

76380  

TC 

A 

CAT  scan  follow-up  study 

0.00 

3.50 

N/A 

0.15 

-     3.65 

N/A 

XXX 

76390  

N 

Mr  spectroscopy  

Mr  SF)ectroscopy  

1  40 

11  68 

N/A 

055 

1363 

N/A 

XXX 

76390  

26 

and 

N 

1.40 

Dn.  All  Rights  Re 

0.47 

ser/ed.  Applicab 

0.47 

e  FARS/DFARS 

0.06 

Apply. 

1.93 

1.93 

XXX 

iescnptions  only  ar 

B  copyright  American  Medical  Associati< 

'OPT  codes 

'Copyright/ 

^meri 

:anDe 

ntal  Associal 

Hon.  All  rights  reserved 

' 

« 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


1CPT/ 
2HCPCS 


76390 
76393 

76393 

76393 

76394 
76394 
76394 
76400 

76400 

76400 

76490 
76490 
76490 
76496 
76496 
76496 
76497 
76497 
76497 
76498 
76498 
76498 
76499 
76499 
76499 
76506 
76506 
76506 
76511 
76511 
76511 
76512 
76512 
76512 
76513 

76513 

76513 

76516 

76516. 

76516. 

76519  . 

76519. 

76519. 

76529. 

76529. 

76529. 

76536. 

76536. 

76536. 

76604. 
76604  . 
76604  . 
76645. 
76645. 


MOD 


TC 


26 


TC 


26 
TC 


26  .. 
TC I 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


Status 


A 
A 
A 
A 

A 

A 

A 
A 
A 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Mr  spectroscopy  

Mr  guidance  for  needle 

place. 
Mr  guidance  for  needle 

place. 
Mr  guidance  for  needle 

place. 

Mri  for  tissue  at}lation  

Mri  for  tissue  ablation  

Mri  for  tissue  ablation 

Magnetic  image,  bone 

man-ow. 
Magnetic  image,  bone 

marrow. 
Magnetic  image,  t>one 

marrow. 

Us  for  tissue  ablation  

Us  for  tissue  ablation  

Us  for  tissue  ablation 

Fluoroscopic  procedure  .. 
Fluoroscopic  procedure  .. 
Fluoroscopic  procedure  .. 

Ct  procedure 

Ct  procedure 

Ct  procedure 

Mri  procedure 

Mri  procedure  

Mri  procedure  

Radiographic  procedure  . 
Radiographic  procedure  . 
Radiographic  procedure  . 

Echo  exam  of  head  

Echo  exam  of  head  

Echo  exam  of  head  

Echo  exam  of  eye 

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

EcfK)  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye,  water 

bath. 
EcfK)  exam  of  eye,  water 

bath. 
Echo  exam  of  eye,  water 

bath. 

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye  

Echo  exam  of  eye 

Echo  exam  of  eye 

Echo  exam  of  eye  

Us  exam  of  head  and 

rjeck. 
Us  exam  of  head  and 

neck. 
Us  exam  of  head  and 

neck. 
Us  exam,  chest,  b-scan  .. 
Us  exam,  chest,  t>-scan  ... 
Us  exam,  chest,  b-scan  ... 

Us  exam,  breast(s)  

Us  exam,  breast(s) 


Physician 
woilc 
RVUs 


0.00 
1.50 

1.50 

0.00 

4.25 
4.25 
0.00 
1.60 

1.60 

0.00 

4.00 
4.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.63 
0.63 
0.00 
0.94 
0.94 
0.00 
0.66 
0.66 
0.00 
0.66 

0.66 

0.00 

0.54 
0.54 
0.00 
0.54 
0.54 
0.00 
0.57 
0.57 
0.00 
0.56 

0.56 

0.00 

0.55 
0.55 
0.00 
0.54 
0.54 


Non- 
facility  PE 
RVUs 


11.21 
11.72 

0.51 

11.21 

12.63 

1.42 

11.21 

11.74 

0.54 

11.21 

2.85 

1.33 

1.52 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.67 

0.25 

1.42 

1.12 

0.41 

0.71 

1.04 

0.30 

0.74 

1.12 

0.30 

0.82 

0.74 
0.25 
0.49 
0.83 
0.25 
0.58 
0.78 
0.25 
0.53 
1.61 

0.19 

1.42 

1.49 
0.18 
1.31 
1.23 
0.18 


Facility 
PE  RVUs 


N/A 
N/A 

0.51 

N/A 

N/A 
1.42 
N/A 
N/A 

0.54 

X/A 

N/A 
1.33 
N/A 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
N/A 
0.25 
N/A 
N/A 
0.41 
N'A 
N/A 
0.30 
N/A 
N/A 

0.30 

N/A 

N/A 
0.25 
N/A 
N/A 
0.25 
N/A 
N/A 
0.25 
N/A 
N/A 

0.19 

N/A 

N/A 
0.18 
N/A 
N/A 
0.18 


Mal- 

practKe 

RVUs 


0.49 
0.53 

0.07 

0.46 

1.48 
0.19 
1.29 
0.56 

0.07 

0.49 

0.35 

0.11 

0.24 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.10 

0.03 

0.07 

0.08 

0.02 

0.06 

0.09 

0.01 

0.08 

0.09 

0.01 

0.08 

0.07 
0.01 
0.06 
0.07 
0.01 
0.06 
0.08 
0.01 
0.07 
0.09 

0.02 

0.07 

0.08 
0.02 
0.06 
0.08 
0.03 


Non- 
actlity 
total 


11.70 
13.75 

2.08 

11.67 

18.36 

5.86 

12.50 

13.90 

2.21 

11.70 

7.20 
5.44 
1.76 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.40 
0.91 
1.49 
2.14 
1.37 
0.77 
1.79 
0.97 
0.82 
1.87 

0.97 

0.90 

1.35 
0.80 
0.55 
1.44 
0.80 
0.64 
1.43 
0.83 
0.60 
2.26 

0.77 

1.49 

2.12 
0.75 
1.37 
1.85 
0.75 


Facility 
total 


N/A 
N/A 

2.08 

t^A 

N/A 
5.86 
N/A 
N/A 

251 

N/A 


0.77 

N/A 

N/A 
0.75 
N/A 
N/A 
0.75 


Global 


XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 


N/A 

XXX 

5.44 

XXX 

N/A 

XXX 

o.oa 

.  XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

0.00 

XXX 

N/A 

XXX 

0.91 

XXX 

N/A 

XXX 

N/A 

XXX 

1.37 

XXX 

N/A 

XXX 

N/A 

XXX 

0.97 

XXX 

N/A 

XXX 

N/A 

XXX 

0.97 

XXX 

N/A 

XXX 

N/A 

XXX 

0.80 

XXX 

N/A 

XXX 

N/A 

XXX 

0.80 

XXX 

N/A 

XXX 

N/A 

XXX 

0.83 

XXX 

N/A 

XXX 

N/A 

XXX 

XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  M  Rigtits  Resen«d.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reseraed 
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'CPT/ 
2HCPCS 

1 

OD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practce 

RVUs 

Non- 
acility 
total 

FacHity 
total 

Global 

76645  

T( 

A 

Us  exam,  breast(s)  

0.00 

1.05 

N/A 

0.05 

1.10 

N/A 

XXX 

76700  



A 

Us  exam,  abdom,  com- 
plete. 

0.81 

2.24 

N/A 

0.13 

3.18 

N/A 

XXX 

76700  ....... 

2( 

..... 

A 

Us  exam,  abdom,  com- 
plete. 
Us  exam,  abdom,  com- 

0.81 

0.27 

0.27 

0.04 

1.12 

1.12 

XXX 

76700 

T< 

A 

0.00 

1.97 

N/A 

0.09 

2.06 

N/A 

XXX 

plete. 

76705  

A 

Echo  exam  of  abdomen  ... 

0.59 

1.62 

N/A 

0.10 

2.31 

N/A 

XXX 

76705  ....... 

2e 

A 

Echo  exam  of  atxJomen  ... 

0.59 

0.20 

0.20 

0.03 

0.82 

0.82 

XXX 

76705  

T( 

A 

Echo  exam  of  atxlomen  ... 

0.00 

1.42 

N/A 

0.07 

1.49 

N/A 

XXX 

76770 :. 

... 



A 

Us  exam  abdo  back  wall, 
comp. 

0.74 

2.22 

N/A 

0.12 

3.08 

N/A 

XXX 

76770  

2( 

A 

Us  exam  abdo  bacit  wall, 
comp. 

0.74 

0.25 

0.25 

0.03 

1.02 

1.02 

XXX 

76770  

K 

A 

Us  exam  abdo  back  wall. 

0.00 

1.97 

N/A 

0.09 

2.06 

N/A 

XXX 

^ 

comp. 

76775  

... 



A 

Us  eam  abdo  back  wall, 

lim 
Us  eam  abdo  back  wall, 

lim. 
Us  eam  abdo  back  wall, 

lim. 
Us  exam  kidney  transplant 

0.58 

1.62 

N/A 

0.10 

2.30 

N/A 

XXX 

76775  

2t 

A 

0.58 

0.19 

0.19 

0.03 

0.80 

0.80 

XXX 

76775  

T( 

A 

0.00 

1.42 

N/A 

0.07 

1.49 

N/A 

XXX 

76778  

A 

0.74 

2.22 

N/A 

0.12 

3.08 

N/A 

XXX 

76778  

a 

A 

Us  exam  kidney  transplant 

0.74 

0.25 

0.25 

0.03 

1.02 

1.02 

XXX 

76778  

T( 

A 

Us  exam  kidney  transplant 

0.00 

1.97 

N/A 

0.09 

2.06 

f^A 

XXX 

76800  

A 

Us  exam,  spinal  canal  

1.13 

1.77 

N/A 

0.11 

3.01 

N/A 

XXX 

76800  

2e 

A 

Us  exam,  spinal  canal 

1.13 

0.35 

0.35 

0.04 

1.52 

1.52 

XXX 

76800  

T( 

A 

Us  exam,  spinal  canal  

0.00 

1.42 

N/A 

0.07 

1.49 

N/A 

XXX 

76801  



A 

Obus<  14  wks,  single 
fetus. 

0.99 

2.45 

N/A 

0.14 

3.58 

N/A 

XXX 

76801  

2f 

A 

Ob  us  <  14  wks,  single 
fetus. 

0.99 

0.35 

0.35 

0.04 

1.38 

1.38 

XXX 

76801  

T( 

A 

Ob  us  <  14  wks,  single 
fetus. 

0.00 

2.10 

N/A 

0.10 

2.20 

N/A 

XXX 

76802  

A 

Ob  us  <  14  wks,  addl 
fetus. 

0.83 

1.35 

N/A 

0.14 

2.32 

N/A 

777 

76802  

26 

A 

Ob  us  <  14  wks.  addl 
fetus. 

0.83 

0.29 

0.29 

0.04 

1.16 

1.16 

777 

76802  

T< 

A 

Ob  us<  14  wks,  addl 
fetus. 

0.00 

1.05 

N/A 

0.10 

1.15 

N/A 

777 

76805  

... 

A 

Ob  us  >/=  14  wks,  sngi 
fetus. 

0.99 

2.45 

N/A 

0.14 

3.58 

N/A 

XXX 

76805  

2f 

A 

Ob  us  >/=  14  wks,  sngI 
fetus. 

0.99 

0.35 

0.35 

0.04 

1.38 

1.38 

XXX 

76805  

T( 

A 

Ob  us>/=  14  wks,  sngI 
fetus. 

0.00 

2.10 

N/A 

0.10 

2.20 

N/A 

XXX 

76810- 

A 

Ob  us  >/=  14  wks,  addl 
fetus. 

0.98 

1.41 

N/A 

0.25 

2.64 

N/A 

777 

76810  

2t 

A 

Ob  us  >/=  14  wks.  addl 
fetus. 

0.98 

0.35 

0.35 

0.07 

1.40 

1.40 

777 

76810  

T< 



A 

Obus>/=  14  wks,  add! 
fetus. 

0.00 

1.05 

N/A 

0.18 

1.23 

N/A 

777 

76811  

A 

Ob  us,  detailed,  sngI  fetus 

1.90 

4.20 

N/A 

0.51 

6.61 

N/A 

XXX 

76811  

2e 

A 

Ob  us,  detailed,  sngI  fetus 

1.90 

0.67 

0.67 

0.15 

2.72 

2.72 

XXX 

76811  

T( 

A 

Ob  us,  detailed,  sngI  fetus 

0.00 

3.53 

N/A 

0.36 

3.89 

N/A 

XXX 

76812  



A- 

Ob  us,  detailed,  addl  fetus 

1.78 

1.70 

N/A 

0.46 

3.94 

N/A 

/// 

76812  

2( 

A. 

Ob  us.  detailed,  addl  fetus 

1.78 

0.64 

0.64 

0.12 

2.54 

2.54 

777 

76812- 

T( 



A 

Ob  us.  detailed,  addl  fetus 

0.00 

1.05 

N/A 

0.34 

1.39 

N/A 

777 

76815  

A 

Ob  us,  limited,  fetus(s)  

0.65 

1.66 

N/A 

0.09 

2.40 

N/A 

XXX 

76815  

2e 

A 

Ob  us,  limited,  fetus(s)  

0.65 

0.24 

0.24 

0.02 

0.91 

0.91 

XXX 

76815  

T( 



A 

Ob  us,  limited,  fetus(s)  

0.00 

1.42 

N/A 

0.07 

1.49 

N/A 

XXX 

76816  

A 

Ob  us,  follow-up,  per  fetus 

0.85 

1.43 

N/A 

0.07 

2.35 

N/A 

XXX 

76816  

2e 

A 

Ob  us,  follow-up,  per  fetus 

0.85 

0.32 

0.32 

0.02 

1.19 

1.19 

XXX 

76816  

T< 



A 

Ob  us,  follow-up,  per  fetus 

0.00 

1.11 

N/A 

0.05 

1.16 

N/A 

XXX 

76817  



A 

Transvaginal  us,  obstetric 

0.75 

1.80 

N/A 

0.07 

2.62 

N/A 

XXX 

76817  

2( 

A 

Transvaginal  us.  obstetric 

e  copyright  American  Medical  Associate 

0.75 

on  All  Rights  Re 

0.28 

sewed.  Applicab 

0.28 

\e  FARS/DFARS 

0.02 

Apply. 

1.05 

1.05 

XXX 

'OPT  codes 

and 

descriptions  only  ar 

^Copyright/ 

Kmei 

canOe 

ntalAssodai 

bon.  AJt  nghts  reserved. 

» 

» 

-~ 
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^CPT/ 
2HCPCS 


76817 
76818 
76818 
76818 
76819 
76819 
76819 
76825 
76825 
76825 
76826 
76826 
.76826 
76827 
76827 
76827 
76828 
76828 
76828 
76830 
76830 
76830 
76831 
76831 
76831 
76856 
76856 
76856 
76857 
76857 
76857 
76870 
76870 
76870 
76872 
76872 
76872 
76873 

76873 

76873 

76880 
76880 
76880 
76885 

76885 

76885 

76886 
76886 
76886 
76930 
76930 
76930 
76932. 

76932  . 

76932. 

76936  . 


MOD 


TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26  . 
TC 

26  . 
TC. 

26  . 
TC. 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Transvaginal  us,  ot)Stetric 

Fetal  biophys  profile  w/nst 

Fetal  biophys  profile  w/nst 

Fetal  biophys  profile  w/nst 

Fetal  biophys  profil  w/o  nsf 

Fetal  biophys  profil  w/o  nst 

Fetal  biophys  profil  w/o  nst 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Echo  exam  of  fetal  heart  .. 

Transvaginal  us,  non-ob  ... 

Transvaginal  us,  non-ob  ... 

Transvaginal  us,  non-ob  ... 

Echo  exam,  uterus  

Echo  exam,  uterus  

Echo  exam,  uterus  

Us  exam,  pelvic,  complete 

Us  exam,  pelvic,  complete 

Us  exam,  pelvic,  complete 

Us  exam,  pelvic,  limited  ... 

Us  exam,  pelvk:,  limited  ... 

Us  exam,  pelvic,  limited  ... 

Us  exam,  scrotum  

Us  exam,  scrotum  

Us  exam,  scrotum  

Echo  exam,  transrectal  .... 

Echo  exam,  transrectal  .... 

Echo  exam,  transrectal 

Echograp  trans  r,  pros 
study. 

Echograp  trans  r,  pros 
study. 

Echograp  trans  r,  pros 
study. 

Us  exam,  extremity 

Us  exam,  extremity 

Us  exam,  extremity 

Us  exam  infant  hips,  dy- 
namic. 

Us  exam  infant  hips,  dy- 
namic. 

Us  exam  infant  hips,  dy- 
namic. 

Us  exam  infant  hips,  static 

Us  exam  infant  hips,  static 

Us  exam  infant  hips,  static 

Echo  guide,  cardiocentesis 

Echo  guide,  cardiocentesis 

Echo  guide,  cardiocentesis 

Echo  guide  for  heart  bi- 
opsy. 

Echo  guide  for  heart  bi- 
opsy. 

Echo  guide  for  heart  bi- 
opsy. 

Ecfio  guide  for  artery  re- 
pair. 


Physician 
work 
RVUs 


0.00 
1.05 
1.05 
0.00 
0.77 
0.77 
0.00 
1.67 
1.67 
0.00 
0.83 
0.83 
0.00 
0.58 
0.58 
0.00 
0.56 
0.56 
0.00 
0.69 
0.69 
0.00 
0.72 
0.72 
0.00 
0.69 
0.69 
0.00 
0.38 
0.38 
0.00 
0.64 
0.64 
0.00 
0.69 
0.69 
0.00 
1.55 

1.55 

0.00 

0.59 
0.59 
0.00 
0.74 

0.74 

0.00 

0.62 
0.62 
0.00 
0.67 
0.67 
0.00 
0.67 

0.67 

0.00 

1.99 


Non- 
facility  PE 
RVUs 


1.52 

2.01 

0.40 

1.61 

1.90 

0.29 

1.61 

2.59 

0.62 

1.97 

1.00 

0.30 

0.71 

1.94 

0.22 

1.72 

1.33 

0.22 

1.11 

1.75 

0.23 

1.52 

1.78 

0.26 

1.52 

t-75 

0.23 

1.52 

1.68 

0.13 

1.55 

1.73 

0.21 

1.52 

1.97 

0.23 

1.75 

2.61 

0.51 

2.10 

1.62 
0.20 
1.42 
1.77 

0.25 

1.52 

1.63 
0.21 
1.42 
1.78 
0.26 
1.52 
1.78 

0.26 

1.52 

6.97 


Facility 
PE  RVUs 


N/A 

N/A 

0.40 

N/A 

N/A 

0.29 

N/A 

N/A 

0.62 

N/A 

N/A 

0.30 

N/A 

I^A 

0.22 

N/A 

N/A 

0.22 

N/A 

N/A 

0.23 

N/A 

fM/A 

0.26 

N/A 

N/A 

0.23 

N/A 

N/A 

0.13 

N/A 

f^A 

0.21 

N/A 

N/A 

0.23 

N/A 

0.51 

N/A 

f^A 

0.20 

N/A 

M/A 

0.25 

N/A 

N/A 
0.21 
N/A 
N/A 
0.26 
N/A 
N/A 

0.26 

N/A 

N/A 


Mal- 

practrce 

RVUs 


0.05 

0.12 

004 

0.08 

0.10 

0.02 

0.08 

0.15 

0.06 

0.09 

0.07 

0.03 

0.04 

0.12 

0.02 

0.10 

0.09 

0.02 

0.07 

0.11 

0.03 

0.08 

0.10 

0.02 

0.08 

0.11 

0.03 

0.08 

0.07 

0.02 

0.05 

0.11 

0.03 

0.08 

0.12 

0.04 

0.08 

0.21 

0.08 

t).13 

0.10 
0.03 
0.07 
0.11 

0.03 

0.08 

0.10 
0.03 
0.07 
0.10 
0.02 
0.08 
0.10 

0.02 

0.08 

0.39 


Non- 
acility 
total 


Facility 
total 


Global 


1.57 
3.18 
1.49 
1.69 
2.77 
1.08 
1.69 
4.41 
2.35 
2.06 
1.90 
1.16 
0.75 
2.64 
0.82 
1.82 
1.98 
0.80 
1.18 
2.55 
0.95 
1.60 
2.60 
1.00 
1.60 
2.55 
0.95 
1.60 
2.13 
0.53 
1.60 
2.48 
0.88 
1.60 
2.78 
0.96 
1.83 
4.37 

2.14 

2.23 

2.31 
0.82 
1.49 
2.62 

1.02 

1.60 

2.35 
0.86 
1.49 
2.55 
0.95 
1.60 
2.55 

0.95 

1.60 

9.35 


N/A 
I^A 
1.49 
U/^ 
N/A 
1.08 
N/A 
N/A 
2.35 
N/A 
N/A 
1.16 
N/A 
N/A 
0.82 
N/A 
I^A 
0.^ 
N/A 
N/A 
0.95 
N/A 
N/A 
1.00 
N/A 
N/A 
0.95 
N/A 
N/A 
0.53 

r^A 

N/A 
0.88 
f^A 
N/A 
0.96 
N/A 
N/A 

2.14 

N/A 

N/A 
0.82 
N/A 
N/A 

1.02 

N/A 

N/A 
0.86 
N/A 
N/A 
0.95 

r^A 

N/A 
0.95 
N/A 
N/A 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  Amencan  Dental  Association.  All  rights  resened. 
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'CPT/ 
2HCPCS 


MX) 


76936 

7^36 

76941 
76941 
76941 
76942 
76942 
76942 
76945 

76945 

76945 

76946 

76946 

76946 

76948 
76948 
76948 
76950 

76950 

76950 

76965 

76965 

76965 

76970 
76970 
76970 
76975 
76975 
76975 
76977 
76977 
76977 
76986 
76986 
76986 
76999 

76999 

76999 

77261 
77262 
77263 
77280 
77280 
77280 
77285 
77285 
77285 
77290 
77290 


26 


TC 


26 
TC 

26 
TC 


26 
TC 

i6 
TC 


26 
TC 


26 
TC 

26 
TC 


26 
TC 

26 
TC 

26 
TC 


26 
TC 


26 


TC 


26 

TC 


26 
TC 


26 


'  CPT  codes  and 
*  Copyright  Amer^an 


Status 


Description 


Echo  guide  for  artery  re- 
pair. 
Echo  guide  for  artery  re- 
pair. 
Echo  guide  for  transfusion 
Echo  guide  for  transfusion 
Echo  guide  for  transfusion 

Echo  guide  for  t)iopsy  

Echo  guide  for  biopsy  

Echo  guide  for  biopsy  

Echo  guide,  villus  sam- 
pling. 
Echo  guide,  villus  sam-  • 

pling. 
Echo  guide,  villus  sam- 
pling. 
Echo  guide  for 

amniocentesis. 
Echo  guide  for 

amniocentesis. 
Echo  guide  for 

amniocentesis. 
Echo  guide,  ova  aspiration 
Echo  guide,  ova  aspiration 
Echo  guide,  ova  aspiration 
Echo  guidance  radio- 
therapy 
Echo  guidance  radio- 
therapy 
Echo  guidance  radio- 
therapy. 
Echo  guidance  radio- 
therapy. 
Echo  guidance  radio- 
therapy. 
Echo  guidance  radio- 
therapy. 
Ultrasound  exam  follow-up 
Ultrasound  exam  follow-up 
Ultrasound  exam  follow-up 
Gl  endoscopic  ultrasound 
Gl  endoscopic  ultrasound  " 
Gl  endoscopic  ultrasound 
Us  txjne  density  measure 
Us  bone  density  measure 
Us  bone  density  measure 
Ultrasound  guide  intraoper 
Ultrasound  guide  intraoper 
Ultrasound  guide  intraoper 
Echo  examination  proce- 
dure. 
Echo  examination  proce- 
dure. 
Echo  examination  proce- 
dure. 
Radiation  therapy  planning 
Radiation  therapy  planning 
Radiation  therapy  planning 
Set  radiation  therapy  field 
Set  radiation  therapy  field 
Set  radiation  therapy  field 
Set  radiation  therapy  field 
Set  radiation  therapy  field 
Set  radiation  therapy  field 
Set  radiation  therapy  field 
Set  radiation  therapy  field 


Physician 
work 
RVUs 


1.99 

0.00 

1.34 
1.34 
0.00 
0.67 
0.67 
0.00 
0.67 

0.67 

0.00 

0.38 

0.38 

0.00 

0.38 
0.38 
0.00 
0.58 

0.58 

0.00 

1.34 

1.34 

0.00 

0.40 
0.40 
GOG 
0.81 
0.81 
0.00 
0.05 
0.05 
0.00 
.1.20 
1.20 
0.00 
0.00 

0.00 

0.00 

1.39 
2.11 
3.14 
0.70 
0.70 
0.00 
1.05 
1.05 
0.00 
1.56 
1.56 


Non- 
facility  PE 
RVUs 


0.68 

6.30 

2.01 
0.49 
1.53 
3.40 
0.22 
3.18 
1.76 

0.23 

1.53 

1.66 

0.14 

1.52 

1.65 
0.13 
1.52 
1.49 

0.19 

1.31 

6.01 

0.44 

5.57 

1.19 
0.14 
1.05 
1.80 
0.28 
1.52 
0.84 
0.02 
0.82 
3.03 
0.41 
262 
0.00 

0.00 

0.00 

0.52 
0.77 
1.13 
3.70 
0.23 
3.47 
5.91 
0.34 
5.57 
7.01 
0.50 


Facility 
PE  RVUs 


0.68 

N/A 

N/A 
0.49 
N/A 
N/A 
0.22 
N/A 
N/A 

0.23 
N/A 
N/A 

0.14 

N/A 

N/A 
0.13 
N/A 
N/A 

0.19 

N/A 

N/A 

0.44 

.N/A 

N/A 

0.14 
N/A 
N/A 

0.28 
N/A 
N/A 

0.02 
N/A 
N/A 

0.41 
N/A 

0.00 

0.00 

0.00 

0.52 
0.77 
1.13 
N/A 
0.23 
N/A 
N/A 
0.34 
N/A 
N/A 
0.50 


Mal- 
practice 
RVUs 


fescnptions  only  are  copyrigtit  American  Medical  Association.  All  Bights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association  All  nghts  lesefved 


0.11 

0.28 

0.13 
0.06 
0.07 
0.12 
0.04 
0.08 
0.10 

0.03 

0.07 

0.09 

0.01 

0.08 

0.10 
0.02 
0.08 
0.09 

0.03 

0.06 

0.31 

0.07 

0.24 

0.07 
0.02 
0.06 
0.11 
0.03 
0.08 
0.05 
0.01 
0.04 
0.19 
0.07 
0.'l2 
0.00 

0.00 

0.00 

0.06 
0.09 
0.13 
0.18 
0.03 
0.15 
0.29 
0.04 
0.25 
0.35 
0.06 


Non- 
acllity 
total 


2.78 

6.58 

3.48 
1.89 
1.60 
4.19 
0.93 
3.26 
2.53 

0.93 

1.60 

2.13 

0.53 

1.60 

2.13 
0.53 
1.60 
2.16 

0.80 

1.37 

7.66 

1.85 

5.81 

1.66 
0.5S 
1.10 
2.72 
1.12 
1.60 
0.94 
0.08 
0.86 
4.42 
1.68 
2.74 
0.00 

0.00 

0.00 

1.97 
2.97 
4.40 
4.58 
0.96 
3.62 
7.25 
1.43 
5.82 
8.92 
2.12 


Facility 
total 


2.78 

N/A 

N/A 
1.89 
N/A 
N/A 
0.93 
N/A 
N/A 

0.93 
N/A 
N/A 

0.53 

N/A 

N/A 
0.53 
N/A 
N/A 

0.80 
N/A 
N/A, 

1.85 
N/A 

N/A 

0.56 
N/A 
N/A 

1.12 
N/A 
N/A 

0.08 
N/A 
N/A 

1.68 
N/A 

0.00 

0.00 

0.00 

1.97 
2.97 
4.40 
N/A 
0.96 
N/A 
N/A 
1.43 
N/A 
N/A 
2.12 


Global 


^CPT/ 
2HCPCS 


XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX. 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


MOD 


77290  

77295  

TC 

77295  

77295  

77299  

26  

TC 

77299  

77299  

77300  

26  

TC 

77300  

26  

77300  

TC 

77301  

77301  

26  

77301  

TC 

77305  

77305  

773a5 

//310  

26  

TC 

77310  

26  

77310  

TC 

77315  

77315  

26  

77315  

TC 

77321  ./..... 

77321  

77321  

77326  

26  

TC 

77326  

26  

77326  ....... 

TC 

77327  

77327  

26  

77327  

TC 

77328  

77328  

26  

77328  

TC 

77331  

77331  

26  

77331  

TC 

77332  

77332  

7733?  

//333  

26  

TC 

77333  

26  

Status 


A 
A 
A 
A 
C 
C 
C 
A 

A 

A 

A 

A 

A 

A 
A 
A 
A 

A 

A 

A 

A 

A 

A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 


Description 


Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Set  radiation  therapy  field 

Radiation  therapy  planning 

Radiation  therapy  planning 

Radiation  therapy  planning 

Radiation  therapy  dose 
plan. 

Radiation  therapy  dose 
plan. 

Radiation  therapy  dose 
plan. 

Radiotherapy  dose  plan, 
imrt. 

Radiotherapy  dose  plan, 
imrt. 

Radiotherapy  dose  plan, 
imrt. 

Teletx  isodose  plan  simple 

Teletx  isodose  plan  simple 

Teletx  isodose  plan  simple 

Teletx  isodose  plan 
intermed. 

Teletx  isodose  plan 
intermed. 

Teletx  isodose  plan 
intermed. 

Teletx  isodose  plan  com- 
plex. 

Teletx  isodose  plan  com- 
plex. 

Teletx  isodose  plan  com- 
plex. 

Special  teletx  port  plan 

Special  teletx  port  plan 

Special  teletx  port  plan 

Brachytx  isodose  calc 
simp. 

Brachytx  isodose  calc 
simp. 

Brachytx  isodose  calc 
simp. 

Brachytx  isodose  calc 
interm. 

Brachytx  isodose  calc 
interm. 

Brachytx  isodose  calc 
interm. 

Brachytx  isodose  plan 
compl. 

Brachytx  isodose  plan 
compl. 

Brachytx  isodose  plan 
compl. 

Special  radiation  dosim- 
etry. 

Special  radiation  dosim- 
etry. 

Special  radiation  dosim- 
etry. 

Radiation  treatment  aid(s) 

Radiation  treatment  aid(s) 

Radiation  treatment  aid(s) 

Radiation  treatment  aid(s) 

Radiation  treatnnent  aid(s)    I 


Physician 
wor1( 
RVUs 


0.00 
4.57 
4.57 
0.00 
0.00 
0.00 
0.00 
0.62 

0.62 

0.00 

8.00 

8.00 

0.00 

0.70 
0.70 
0.00 
1.05 

1.05 

0.00 

1.56 

1.56 

0.00 

C.95 
0.95 
0.00 
0.93 


t>k>n- 

facility  PE 

RVUs 


6.51 
29.41 
1.48 
27.94 
0.00 
0.00 
0.00 
1.54 

0.20 

1.34 

30.52 
2.59 

27.94 

2.08 
0.23 
1.86 
2.67 

0.34 

2.33 

3.16 

0.50 

2.66 

4.35 
0.31 
4.04 
2.66 


Facility 
PE  RVUs 


0.93 

0.30 

0.00 

2.36 

1.39 

3.92 

1.39 

0.45 

0.00 

3.47 

2.09 

5.64 

2.09 

0.68 

0.00 

4.96 

0.87 

0.78 

0.87 

0.28 

0.00 

0.50 

0.54 

1.52 

0.54 

0.17 

0.00 

1.34 

0.84 

2.17 

0.84 

0.27 

N/A 

N/A 
1.48 

N/A 
0.00 
0.00 
000 

N/A 

0.20 

N/A 

N/A 

2.59 

N/A 

N/A 
0.23 
f^A 
N/A 

0.34 
N/A 
N/A 

0.50 

N/A 

hJ/A 
0.31 
N/A 
N/A 

0.30 

N/A 

'  N/A 

0.45 

N/A 

N/A 

0.68 

N/A 

N/A 

0.28 

N/A 

N/A 
0.17 
N/A 
N/A 
0.27 


Mal- 
practice 
RVUs 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  AssociatKxi  All  Rights  Reserved  Applicable  FARSIiFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 


0.29 
1.41 
0.18 
1.23 
0.00 
0.00 
0.00 
0.09 

0.03 

0.06 

1.41 

0.18 

1.23 


Non- 
acility 
total 


0.04 
0.11 
0.21 
0.06 
0.15 
0.30 
0.09 
0.21 
0.06 
0.04 
0.02 

o.dg 

0.02 
0.06 
0.13 
0.04 


6.80 
35.39 
6.23 
29.17 
0.00 
0.00 
0.00 
2.25 

0.85 

1.40 

39.93 

10.77 

29.17 


Facility 
total 


0.12 

2.90 

0.03 

0.96 

0.09 

1.95 

0.15 

3.87 

0.04 

1.43 

0.11 

2.44 

0.18 

4.90 

0.06 

2.12 

0.12 

2.78 

0.21 

5.51 

0.04 

1.30 

0.17 

4.21 

0.15 

3.74 

1.27 

2.47 

5.52 

1.90 

3.62 

8.03 

2.86 

5.17 

1.71 

1.19 

0.52 

2.14 
0.73 
1.40 
3.14 
1.15 


N/A 

N/A 
6.23 

N/A 
0.00 
0.00 
0.00 

N/A 

0.85 

N/A 

U/A 

10.77 

N/A 

N/A 
0.96 
N/A 
N/A 

1.43 

N/A 

N/A 

2.12 

N/A 

N/A 
1.30 
N/A 
N/A 

1.27 

N/A 

N/A 

1.90 

N/A 

N/A 

2.86 

N/A 

N/A 

1.19 

N/A 

N/A 
0.73 
N/A 
N/A 
.1.15 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 


49200 


^CPT/ 
2HCPCS 


II  KM) 


77333  

77334  

77334 

77334  

77336  

77370  

77399 

77399  

77399  

77401  

77402  

77403  

77404  

77406  

77407  

77408  

77409  

77411  ^._ 

77412  

77413  

77414  

77416  

77417  

77418  

77427  

77431  

77432  

77470  

77470  

77470  

77499  

77499 

'77499  

77520  

77522  

77523  

77525  

77600  

77600  

77600  

77605  

77605  

77605  


2(i' 
TO 


21 


TC 


2( 
TC 


2( 


T(; 


2( 

TC 

a 

TC 


'CPT  codes 
'Ccpynght 


and 
Amei  can 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
C 

C 

C 

C 

C 

C 
C 
R 
R 
R 
R 
R 
•R 


Description 


Radiation  treatment  aid(s) 

Radiation  treatment  aid(s) 

Radiation  treatment  aid(s) 

Radiation  treatment  aid(s) 

Radiation  physics  consult 

Radiation  physics  consult 

External  radiation  dosim- 
etry. 

Extemal  radiation  dosim- 
etry. 

External  radiation  dosim- 
etry. 

Radiation  treatment  deliv- 
ery. 

Radiation  treatment  deliv- 
ery. 

Radiation  treatment  deliv- 
ery. 

Radiation  treatment  deliv- 
ery. 

Radiation  treatment  deliv- 
ery. 

Radiation  treatment  deliv- 
ery. 

Radiation 
ery. 

Radiation 
ery. 

Radiation 
ery. 

Radiation 
ery. 

Radiation 
ery. 

Radiation 
ery. 

Radiation 
ery. 

Radiology  port  film(s)  

Radiation  tx  delivery,  Imrt 

Radiation  tx  management, 
x5. 

Radiation  therapy  man- 
agement. 

Stereotactic  radiation  trmt 

Special  radiation  treatment 

Special  radiation  treatment 

Special  radiation  treatment 

Radiation  therapy  man- 
agement. 

Radiation  therapy  man- 
agement. 

Radiation  therapy  marv 
agement. 

Proton  trmt,  simple  w/o 
comp. 

Proton  trmt,  simple  w/ 
comp. 

Proton  trmt.  Intermediate  .. 

Proton  treatment,  complex 

Hyperthenmia  treatment  ... 

Hyperthermia  treatment  ... 

Hyperttiermla  treatment  ... 

Hyperthermia  treatment  ... 

Hyperthermia  treatment  ... 

Hyperthermia  treatment  ... 


treatment  deliv- 
treatment  dellv- 
treatment  deliv- 
treatment  dellv- 
treatment  deliv- 
treatment  dellv- 
treatment  deliv- 


Physictan 
work 
RVUs 


0.00 
1.24 
1.24 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
3.31 

1.81 

7.93 
2.09 
2.09 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
1.56 
1.56 
0.00 
2.09 
2.09 
0.00 


Non- 
facility  PE 
RVUs 


1.90 
3.65 
0.40 
3.25 
2.98 
3.49 
0.00 

0.00 

0.00 

1.77 

1.77 

1.77 

1.77 

1.77 

2.09 

2.09 

2.09 

2.09 

2.33 

2.33 

2.33 

2.33 

0.59 

11.61 

1.07 

0.69 

2.95 
11.82 

0.67 
11.15 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
3.55 
0.50 
3.05 
4.73 
0.67 
4.06 


Facility 
PE  RVUs 


N/A 
N/A 

0.40 
N/A 
N/A 
N/A 

0.00 

0.00 

0.00 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
1.07 

0.69 

2.95 
N/A 

0.67 
N/A 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

N/A 
0.50 

N/A 

N/A 
0.67 

N/A 


Mal- 
practice 
RVUs 


descnptions  only  are  copynght  Amencan  Medical  AssodatKxi  All  Rights  Resened.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  AH  rights  resened. 


0.09 
0.19 
0.05 
0.14 
0.13 
0.15 
0.00 

0.00 

0.00 

0.09 

0.09 

0.09 

0.09 

0.09 

0.10 

0.10 

0.10 

0.10 

0.11 

0.11 

0.11 

0.11 

0.03 
0.11 
0.14 

0.07 

0.33 
0.58 
0.09 
0.49 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.21 
0.08 
0.13 
0.31 
0.13 
0.18 


Non- 
acillty 
total 


1.99 
5.08 
1.69 
3.39 
3.11 
3.64 
0.00 

0.00 

0.00 

1.86 

1.86 

1.86 

1.86 

1.86 

2.19 

2.19 

2.19 

2.19 

2.44 

2.44 

2.44 

2.44 

0.62 

11.72 

4.52 

2.57 

11.21 
14.49 

2.85 
11.64 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
5.32 
2.14 
3.18 
7.13 
2.89 
4.24 


Facility 
total 


N/A 
N/A 

1.69 
N/A 
N/A 
N/A 

0.00 

0.00 

0.00 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
4.52 

2.57 

11.21 
N/A 

2.85 
N/A 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

N/A 
2.14 

N/A 

N/A 
2.89 

N/A 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


1CPT/ 
2HCPCS 


77610 

77610 

77610 

77615 

77615 

77615 

77620 

77620 

77620. 

77750. 

77750  . 


77777 
77777 
77777 
77778 
77778 
77778 
77781 

77781 

77781 

77782 

77782. 

77782. 

77783. 

77783. 

77783. 

77784. 

77784  . 

77784. 

77789  . 
77789  . 
77789. 
77790. 
77790. 
77790. 
77799. 


MOD 


26 

TC 


26 
TC 


26 
TC 


26= 


26 
TC 


77750 TC 


77761 
77761 
77761 
77762 
77762 
77762 
77763 
77763 
77763 
77776 
77776 
77776 


26 

TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 
A 
A 
A 
C 


Description 


Hyperthermia  treatment 
Hyperthermia  treatment 
Hyperthermia  treatment 
Hyperthermia  treatment 
Hyperttiermla  treatment 
Hyperthemiia  treatment 
Hyperthermia  treatment 
Hyperthermia  treatment 
Hyperthermia  treatment 
Infuse  radioactive  mate- 
rials. 
Infuse  radioactive  mate- 
rials. 
Infuse  radioactive  mate- 
rials. 


Physician 
work 
RVUs 


1.56 
1.56 
0.00 
2.09 
209 
0.00 
1.56 
1.56 
0.00 
4.91 

4.91 

0.00 


Apply  Intrcav  radiat  simple 

3.81 

Apply  Intrcav  radiat  simple 

3.81 

Apply  Intrcav  radiat  simple 

0.00 

Apply  Intrcav  radiat  interm 

5.72 

Apply  intrcav  radiat  Interm 

5.72 

Apply  intrcav  radiat  interm 

0.00 

/Vpply  intrcav  radiat  comp! 

8.57 

Apply  intrcav  radiat  oompi 

8.57 

Apply  intrcav  radiat  comp! 

0.00 

Apply  Interstit  radiat  simpi 

4.66 

Apply  Interstit  radiat  simp! 

4.66 

Ap>pty  interstit  radiat  sImpI 

0.00 

Apply  Interstit  radiat  inter .. 

7.48 

Apply  interstit  radiat  Inter .. 

7.48 

Apply  interstit  radiat  inter .. 

0.00 

Apply  Interstit  radiat  compi 

11.19 

Apply  Interstit  radiat  compI 

11.19 

Apply  interstit  radiat  compI 

0.00 

High  intensity 

1.66 

brachytherapy. 

High  intensity 

1.66 

brachytherapy. 

High  intensity 

0.00 

brachytherapy. 

, 

High  intensity 

2.49 

brachytherapy. 

High  Intensity 

2.49 

brachytherapy. 

High  intensity 

0.00 

brachytherapy. 

High  intensity 

3.73 

brachytherapy. 

High  intensity 

3.73 

brachytherapy. 

High  Intensity 

0.00 

brachytherapy. 

High  intensity 

5.61 

brachytherapy.     ^ 

High  Intensity 

5.61 

brachytherapy. 

High  intensity 

0.00 

brachytherapy. 

Apply  surface  radiation 

1.12 

Apply  surface  radiation 

1.12 

Apply  surface  radiation 

0.00 

Radiation  handling 

1.05 

Radiation  handling 

1.05 

Radiation  handling 

0.00 

Radium/radiolsotope  ther- 

0.00 

apy. 

Non- 
facility  PE 
RVUs 


3.56 
0.52 
3.05 
4.73 
0.67 
4.06 
3.57 
0.53 
3.05 
2.93 

1.60 

1.33 

3.62 
1.11 
2.50 
5.46 
1.86 
3.61 
7.26 
2.77 
4.49 
3.14 
0.97 
2.18 
6.63 
2.39 
4.24 
8.74 
3.61 
5.14 
20.85 

0.54 
20.31 
21.11 

0.81 
20.31 
21.51 

1.20 
20.31 
22.11 

1.81 

20.31 

0.83 
0.37 
0.45 
0.84 
0.34 
0.50 
0.00 


Facility 
PE  RVUs 


N/A 
0.52 
N/A 
N/A 
0.67 
N/A 
N/A 
0.53 
N/A 
N/A 

1.60 

N/A 

N/A 

1.11 

N/A 

N/A 

1.86 

N/A 

N/A 

2.77 

N/A 

N/A 

0.97 

N/A 

N/A 

2.39 

N/A 

N/A 

3.61 

N/A 

N/A 

0.54 

N/A 

N/A 

0.81 

N/A 

N/A 

1.20 

N/A 

H/A 

1.81 

N/A 

N/A 
0.37 

N/A 

N/A 
0.34 

N/A 
0.00 


Mal- 
practice 
RVUs 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Resen/ed  Applicat)le  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 


0.20 
0.07 
0.13 
0.27 
0.09 
0.18 
0.19 
0.06 
0.13 
0.23 

0.17 

0.06 

0.28 
0.16 
0.12 
0.38 
0.22 
0.16 
0.53 
0.34 
0.19 
0.35 
0.24 
0.11 
0.50 
0.32 
0.18 
6.69 
0.47 
0.22 
0.95 

0.07 

0.88 

0.98 

0.10 

0.88 

1.03 

0.15 

0.88 

1.10 

0.22 

0.88 

0.05 
0.03 
0.02 
0.06 
0.04 
0.02 
0.00 


Non- 
acillty 
total 


5.32 
2.15 
3.18 
7.09 
2.85 
4.24 
5.32 
2.15 
3.18 
8.07 

6.68 

1.39 

7.71 

5.08 

2.62 

11.56 

7.80 

3.77 

16.36 

11.68 

4.68 

8.15 

5.87 

2.29 

14.61 

10.19 

4.42 

20.62 

15.27 

5.36 

23.46 

2.27 
21.19 
24.58 

3.40 
21.19 
26.27 

5.08 
21.19 
28.82 

7.64 

21.19 

2.00 
1.52 
0.47 
1.95 
1.43 
0.52 
0.00 


Facility 
total 


N/A 
2.15 
N/A 
N/A 
2.85 
N./A 
N/A 
2.15 
N/A 
N/A 

6.68 

N/A 

N/A 
5.06 
N/A 
N/A 
7.80 
N/A 
N/A 

11.68 
N/A 
I^A 
5.87 
N/A 
N/A 

10.19 
N/A 
N/A 

15.27 
N/A 
N/A 

2.27 

N/A 

N/A 

3.40 

N/A 

N/A 

5.08 

N/A 

N/A 

7.64 

N/A 

N/A 
1.52 
N/A 
N/A 
1.43 
N/A 
0.00 


Gk)bal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
090 

090 

090 

090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 
090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

090 

000 
000 
000 
XXX 
XXX 
XXX 
XXX 
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'CPT/ 
2HCPCS 

«)D 

Status 

Description 

PhysKJan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk:e 

RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

77799 

£ 

5  

C 

Radium/radioisotope  ther- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

;/799  

1 

C 

C 

apy. 
Radlum/radioisotope  ther- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78000  ....... 

A 

apy. 
Thyroid,  single  uptake  

0.19 

1.03 

N/A 

0.06 

1.28 

N/A 

XXX 

78000 

2 

5  

A 

Thyroid,  single  uptake  

0.19 

0.07 

0.07 

0.01 

0.27 

0.27 

XXX 

78000 

1 

Z 

A 

Thyroid,  single  uptake  

.0.00 

0.97 

N/A 

0.05 

1.02 

N/A 

XXX 

78001  

........ 

A 

Thyrokl.  multiple  uptakes 

0.26 

1.40 

N/A 

0.07 

1.73 

N/A 

XXX 

7B001  

2 

5  

A 

Thyroid,  multiple  uptakes 

0.26 

0.09 

0.09 

0.01 

0.36 

0.36 

XXX 

78001  

1 

Z 

A 

Thyroid,  multiple  uptakes 

0.00 

1.31 

N/A 

0.06 

1.37 

N/A 

XXX 

78003     .... 

A 

Thyroid  suppress/stimul    .. 

0.33 

1.08 

N/A 

0.06 

1.47 

N/A 

XXX 

78003  

2 

>  

A 

ThyrokJ  suppress/stimul .... 

0.33 

0.11 

0.11 

0.01 

0.45 

0.45 

XXX 

78003 

1 

z 

A 

Thyroid  suppress/stimul .... 

0.00 

0.97 

N/A 

0.05 

1.02 

N/A 

XXX 

78006 

A 

Thyroid  imaging  with  up- 
take. 

ThyrokJ  imaging  with  up- 
take. 

ThyrokJ  imaging  with  up- 
take. 

Thyrokl  image,  mult 

0.49 

2.55 

N/A 

0.13 

3.17 

N/A 

XXX 

78006  

2 

>  

A  . 

0.49 

0.17 

0.17 

0.02 

0.68 

0.68 

XXX 

78006  

1 

c 

A 

0.00 

2.38 

N/A 

0.11 

2.49 

N/A 

XXX 

78007  

A 

0.50 

2.74 

N/A 

0.14 

3.38 

N/A 

XXX 

uptakes. 

78007  

2 

> 

A 

ThyrokJ  image,  mutt 
uptakes. 

0.50 

0.17 

0.17 

0.02 

0.69 

0.69 

XXX 

78007  

1 

^   

A 

ThyrokJ  image,  mult 
uptakes. 

0.00 

2.57 

N/A 

0.12 

2.69 

N/A 

XXX 

78010  

A 

ThyrokJ  imaging 

0.39 

1.95 

N/A 

0.11 

2.45 

N/A 

XXX 

78010 

? 

) 

A 

Thyroid  imaging 

0.39 

0.13 

0.13 

0.02 

0.54 

0.54 

XXX 

78010  

1 

A 

Thyroid  imaging  

0.00 

1.82 

N/A 

0.09 

1.91 

N/A 

XXX 

78011  

A 

Thyroid  imaging  with  flow 

0.45 

2.56 

N/A 

0.13 

3.14 

N/A 

XXX 

78011  

2 

)  

A 

Thyroid  imaging  with  flow 

0.45. 

0.16 

0.16 

0.02 

0.63 

0.63 

XXX 

78011  

1 

^  

A 

Thyroid  imaging  with  ftow 

0.00 

2.41 

N/A 

0.11 

2.52 

N/A 

XXX 

78015  

A 

ThyrokJ  met  imaging 

0.67 

2.80 

N/A 

0.15 

3.62 

N/A 

XXX 

78045 

2 

5  

A 

Thyroid  met  imaging 

0.67 

0.23 

0.23 

0.03 

0.93 

0.93 

XXX 

78015 

1 

^    

A 

Thyroid  met  imaging 

0.00 

2.57 

N/A 

0.12 

2.69 

N/A 

XXX 

78016 =. 

A 

ThyrokJ  met  imaging/stud- 

0.82 

3.77 

N/A 

0.18 

4.77 

N/A 

XXX 

78016  

2 

>  

A 

ThyrokJ  met  imaging/stud- 
ies., 

Thyroid  met  imaging/stud- 
ies. 

Thyroid  met  imaging,  body 

0.82 

0.29 

0.29 

0.03 

1.14 

1.14 

XXX 

78016  

1 

^ 

A 

0.00 

3.48 

N/A 

0.15 

3.63 

N/A 

XXX 

78018  

A 

0.86 

5.73 

N/A 

0.27 

6.86 

N/A 

XXX 

78018  

2 

)  

A 

ThyrokJ  met  imaging,  body 

0.86 

0.30 

0.30 

0.03 

1.19 

1.19 

XXX 

78018  

1 

-^ 

A 

ThyrokJ  met  imaging,  body 

0.00 

5.43 

N/A 

0.24 

5.67 

N/A 

XXX 

78020  

A 

ThyrokJ  met  uptake  

Thyrokl  met  uptake  

060 

1  52 

N/A 

014 

2  26 

t^i/A 

777 

78020 

2 

>  

A 

0.60 

0.21 

0.21 

0.02 

0.83 

0.83 

/// 

78020 

7 

^ 

A 

Thyroid  met  uptake  

0.00 

1.31 

N/A 

0.12 

1.43 

N/A 

/// 

78070  

A 

Parathyroid  nuclear  imag- 

0.82 

2.10 

N/A 

0.12 

3.04 

N/A 

XXX 

78070  

2 

>  

A 

ing. 
Parathyroid  nuclear  imag- 

0.82 

028 

0.28 

0.03 

1.13 

1.13 

XXX 

78070  

1 

^   

A 

ing. 
ParathyrokJ  nuclear  imag- 

0.00 

1.82 

N/A 

0.09 

1.91 

N/A 

XXX 

78075  

A 

ing. 
Adrenal  nuclear  imaging  .. 

0.74 

5.(59 

N/A 

0.27 

6.70 

N/A 

XXX 

78075  

2 

)  

A 

Adrenal  nuclear  imaging  .. 

0.74 

0.27 

0.27 

0.03 

1.04 

1.04 

XXX 

78075 

1 

^   

A 

Adrenal  nuclear  imaging  .. 

0.00 

5.43 

N/A 

0.24 

5.67 

N/A 

XXX 

78099  

.. 

C 

Endocrine  nuclear  proce- 
dure. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78099  

2 

)     

C 

Endocrine  nuclear  proce- 
dure. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78099  

1 

^    

C 

Endocrine  nuclear  proce- 
dure. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78102  

A 

Bone  marrow  imaging,  ltd 

0.55 

2.24 

N/A 

0.12 

2.91 

N/A 

XXX 

78102 

2 

5  

A 

Bone  marrow  imaging,  ltd 

0.55 

0.20 

0.20 

0.02 

0.77 

0.77 

XXX 

78102  

7 

^ 

A 

Bone  marrow  imaging,  ltd 

0.00 

2.04 

N/A 

0.10 

2.14 

N/A 

XXX 

78103  

Idescnp 

A 

hens  only  at 

Bone  man-ow  imaging, 
mult. 

B  copyright  American  Medical  Associati< 

0.75 

XI  All  Rights  Re" 

3.43 

ieived.  Applicab 

N/A 

e  FARS/DFARS 

0.17 

Apply. 

4.35 

N/A 

XXX 

'OPT  codes 

an 

2  Copyright/ 

krm 

ricanDe 

ntal  Associat 

Km.  All  rights  reserved. 

0 

• 

- 

i. 
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'CPT/ 
2HCPCS 


78103 

78103 

78104 

78104 

78104 

78110. 
78110. 
78110. 
78111  . 
78111  . 
78111  . 
78120. 
78120. 
78120. 
78121  . 
78121  . 
78121  . 
78122. 
78122. 
78122. 
78130. 
78130. 
78130. 
78135. 
78135. 
78135  . 
78140  . 
78140  . 
78140  . 
78160  . 
78160  . 
78160  . 
78162  .. 
78162  .. 
78162  .. 
78170  .. 
78170  .. 
78170  .. 
78172  .. 
78172  .. 
78172  .. 
78185  .. 
78185  .. 
78185  .. 
78190  .. 
78190  .. 

78190  .. 

78191  .. 
78191  .. 
78191  .. 
78195  .. 
78195  .. 
78195  .. 
78199  .. 
78199  .. 
78199  .. 
78201  .. 
78201  .. 

78201  .. 

78202  .. 
78202  .. 


mod 


26 
TC 


26 


TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


26 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 

A 

C 

A 

C 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

C 

C 

C 

A 

A 

A 

A 

A 


Descriptkxi 


imaging. 


,  single  .. 

,  single  .. 

,  single  .. 

multiple 


Bone  marrow 
mult. 

Bone  marrow  imaging, 
mutt. 

Bone  marrow  imaging, 
body. 

Bone  marrow  imaging, 
body. 

Bor)e  marrow  imaging, 
body. 

Plasma  volume 

Plasma  volume 

Plasma  volume 

Plasma  volume. 

Plasma  volume,  multiple 

Plasma  volume,  multiple  .. 

Red  cell  mass,  single  

Red  cell  mass,  single  

Red  cell  mass,  single  

Red  cell  mass,  multiple  .... 

Red  cell  mass,  multiple  .... 

Red  cell  mass,  multiple  .... 

Blood  volume 

Blood  volume 

Blood  volume 

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  survival  study  

Red  cell  sun/ival  kinetk:s  .. 

Red  ceil  survival  kinetics  .. 

Red  cell  survival  kinetk:s  .. 

Red  cell  sequestration 

Red  cell  sequestration 

Red  cell  sequestration 

Plasma  iron  turnover 

Plasma  iron  turnover 

Plasma  iron  turrrover  

Radioiron  absorption  exam 

Radioiron  absorption  exam 

Radioiron  absorption  exam 

Red  cell  iron  utilization  

Red  cell  iron  utilization  

Red  cell  iron  utilization  

Total  body  iron  estimation 
Total  txxJy  iron  estimation 
Total  body  iron  estimation 

Spleen  imaging 

Spleen  imaging 

Spleen  imaging 

Platelet  survival,  kinetks  .. 
Platelet  sun^val,  kinettes  .. 
Platelet  su.vival,  kinetrcs  .. 

Platelet  survival  

Platelet  survival  

Platelet  survival  

Lymph  system  imaging 

Lymph  system  imaging 

Lymph  system  imaging 

Blood/lymph  nuclear  exam 
Blood/lymph  nuclear  exam 
Blood/lymph  nuclear  exam 

Liver  imaging  

Liver  imaging  

Liver  imaging  

Liver  imaging  with  flow 

Liver  imaging  with  flow 


Physician 
work 
RVUs 


0.75 

0.00 

0.80 

0.80 

0.00 

0.19 

0.19 

0.00 

0.22 

0.22 

0.00 

0.23 

0.23 

0.00 

0.32 

0.32 

0.00 

0.45 

0.45 

0.00 

0.61 

0.61 

0.00 

0.64 

0.64 

0.00 

0.61 

0.61 

0.00 

0.33 

0.33 

0.00 

0.45 

0.45 

0.00 

0.41 

0.41 

0.00 

0.00 

0.53 

0.00 

0.40 

0.40 

0.00 

1.09 

1.09 

0.00 

0.61 

0.61 

0.00 

1.20 

1.20 

0.00 

0.00 

0.00 

0.00 

0.44 

0.44 

0.00 

0.51 

0.51 


Non- 
facility  PE 
RVUs 


0.26 

3.17 

4.35 

0.28 

4.07 

1.02 

0.07 

0.95 

2.65 

0.08 

2.57 

1.81 

0.08 

1.73 

3.03 

0.12 

2.91 

4.76 

0.16 

4.60 

3.07 

0.21 

2.85 

5.10 

0.22 

4.87 

4.14 

0.21 

3.94 

3.79 

0.12 

3.67 

3.39 

0.19 

3.20 

5.45 

0.14 

5.31 

0.00 

0.18 

0.00 

2.50 

0.14 

2.36 

6.10 

0.39 

5.72 

7.55 

0.21 

7.34 

4.49 

0.42 

4.07 

0.00 

0.00 

0.00 

2.51 

0.15 

2.36 

3.06 

0.18 


Facility 
PE  RVUs 


0.26 
N/A 
N/A 

0.28 

N/A 

N/A 
0.07 
I^A 
N/A 
0.08 
N/A 
N/A 
0.08 
N/A 
N/A 
0.12 
N/A 
N/A 
0.16 
N/A 
N/A 
0.21 
N/A 
N/A 
0.22 
N/A 
N/A 
0.21 
N/A 
N/A 
0.12 
.N/A 
N/A 
0.19 
N/A 
N/A 
0.14 
N/A 
0.00 
0.18 
0.00 
N/A 
0.14 
N/A 
N/A 
0.39 
N/A 
N/A 
0.21 
N/A 
N/A 
0.42 
N/A 
0.00 
0.00 
0.00 
N/A 
0.15 
N/A 
N/A 
0.18 


Mal- 

practk» 

RVUs 


0.03 

0.14 

0.21 

0.03 

0.18 

0.06 

0.01 

0.05 

0.13 

0.01 

0.12 

0.10 

0.01 

0.09 

0.13 

0.01 

012 

0.22 

0.02 

0.20 

0.15 

0.03 

0.12 

0.24 

0.03 

0.21 

0.20 

0.03 

0.17 

0.19 

0.03 

0.16 

0.15 

0.01 

0.14 

0.27 

0.04 

0.23 

0.00 

0.02 

0.00 

0.13 

0.02 

0.11 

0.31 

0.06 

0.25 

0.34 

0.03 

0.31 

0.23 

0.05 

0.18 

0.00 

0.00 

0«0 

0.13 

0.02 

0.11 

0.14 

0.02 


Non- 
adlity 
total 


1.04 

3.31 

5.36 

1.11 

4.25 

1.27 

0.27 

1.00 

3.00 

0.31 

2.69 

2.14 

0.32 

1.82 

3.48 

0.45 

3.03 

5.43 

0.63 

4.80 

3.83 

0.85 

2.97 

5.98 

0.89 

5.08 

4.95 

0.85 

4.11 

4.31 

0.48 

3.83 

3.99 

0.65 

3.34 

6.13 

0.59 

5.54 

0.00 

0:73 

0.00 

3.03 

0.56 

2.47 

7.50 

1.54 

5.97 

8.50 

0.85 

7.65 

5.92 

1.67 

4.25 

0.00 

0.00 

0.00 

3.08 

0.61 

2.47 

3.71 

0.71 


Faciiity 
total 


1.04 

N/A 

N/A 

1.11 

N/A 

N/A 
0.27 
N/A 
N/A 
0.31 
N/A 
N/A 
0.32 
N/A 
N/A 
0.45 
N/A 
N/A 
0.63 
N/A 
N/A 
0.85 
N/A 
N/A 
0.89 
f^A 
N/A 
0.85 
N/A 
N/A 
0.48 
N/A 
N/A 
0.65 
t^A 
N/A 
0.59 
N/A 
0.00 
0.73 
0.00 
N/A 
0.56 
N/A 
r4/A 
1.54 
N/A 
N/A 
0.85 
N/A 
N/A 
1.67 

r^A 

0.00 
0.00 
0.00 
N/A 
0.61 
N/A 
N/A 
0.71 


Gk)bal 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  App<icat>le  FARS/DFARS  Apply 
2  Copyright  American  Dental  Association.  All  rights  resened. 
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'CPT/ 
2HCPCS 


78202 

78205 

78205 

78205 

78206 

78206 

78206 

78215 

78215 

78215 

78216 

78216 

78216 

78220 

78220 

78220 

78223 

78223 

78223 

78230 

78230 

78230 

78231 

78231 

78231' 

78232 

78232 

78232 

78258 
78258 
78258 
78261 
78261 
78261 
78262 

78262 

78262 

78264 
78264 
78264 
78270 
78270 
78270 
78271 

78271 

78271 

78272 
78272 
78272 
78278 

78278 

78278 

78282 
78282 


k^O    :  Status 


25 


25 

1C 


25 


25 


25 

1C 


25 

1C 


25 


25 


25 


25 


'CPTc(xtes 
^CopyngW  American 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


25 


25 


IC 


25 


25 

IC 


IC 


25 

IC 


25 


IC 


25 


Description 


Liver  imaging  with  flow 

Liver  Imaging  (3D) 

Liver  imaging  (3D) 

Liver  imaging  (3D)  

Liver  image  (3d)  with  flow 
Liver  image  (3d)  with  flow 
Liver  image  (3d)  with  flow 
Liver  and  spleen  imaging 
Liver  and  spleen  imaging 
Liver  and  spleen  imaging 
Liver  &  spleen  image/flow 
Liver  &  spleen  image/flow 
Liver  &  spleen  image/flow 

Liver  function  study  

Liver  function  study  

Liver  function  study  

Hepatobiliary  imaging 

Hepatobiliary  imaging  ....... 

Hepatobiliary  Imaging  

Salivary  gland  imaging  

Salivary  gland  imaging  

Salivary  gland  Imaging  

Serial  salivary  Imaging  

Serial  salivary  Imaging  

Serial  salivary  Imaging  

Salivary  gland  function 

exam 
Salivary  gland  function 

exam 
Salivary  gland  function 

exam 
Esophageal  motility  study 
Esophageal  motility  study 
Esophageal  motility  study 
Gastric  mucosa  Imaging  ... 
Gastric  mucosa  Imaging  ... 
Gastric  mucosa  Imaging  ... 
Gastroesophageal  reflux 

exam. 
Gastroesophageal  reflux 

exam 
Gastroesophageal  reflux 
exam. 

Gastric  emptying  study 

Gastric  emptying  study 

Gastric  emptying  study 

Vit  B-12  absorption  exam 
Vrt  B-12  absorption  exam 
Vit  B-12  absorption  exam 
Vit  b-12  absrp  exam,  Int 

fac. 
Vit  b-12  absrp  exam,  int 

fac. 
Vit  b-12  absrp  exam,  int 

fac. 
Vit  B-12  absorp,  combined 
Vit  B-12  absorp,  combined 
Vit  B-12  absorp,  combined 
Acute  Gl  blood  loss  Imag- 
ing. 
Acute  Gi  blood  loss  Imag- 
ing. 
Acute  Gl  blood  loss  Imag- 
ing. 

Gl  protein  loss  exam  

Gl  protein  loss  exam  


Physician 
work 
RVUs 


0.00 
0.71 
0.71 
0.00 
0.96 
0.96 
0.00 
0.49 
0.49 
0.00 
0.57 
0.57 
0.00 
0.49 
0.49 
0.00 
0.84 
0.84 
0.00 
0.45 
0.45 
0.00 
0.52 
0.52 
0.00 
0.47 

0.47 

0.00 

0.74 
0.74 
0.00 
0.69 
0.69 
0.00 
0.68 

0.68 

0.00 

0.78 
0.78 
0.00 
0.20 
0.20 
0.00 
0.20 

0.20 

0.00 

0.27 
0.27 
0.00 
0.99 

0.99 

0.00 

0.00 
0.38 


Non- 
facility  RE 
RVUs 


2.88 
6.16 
0.25 
5.91 
6.25 
0.34 
5.91 
3.11 
0.17 
2.94 
3.68 
0.20 
3.48 
3.89 
0.17 
3.72 
3.95 
0.29 
3.67 
2.33 
0.15 
2.18 
3.36 
0.19 
3.17 
3.71 

0.17 

3.54 

3.13 
0.25 
2.88 
4.35 
0.25 
4.10 
4.49 

0.24 

4.26 

4.40 
0.27 
4.13 
1.62 
0.07 
1.55 
1.71 

0.07 

1.64 

2.42 
0.10 
2.32 
5.21 

0.34 

4.87 

0.00 
0.13 


Facility 
PE  RVUs 


N/A 
N/A 

0.25 
N/A 
N/A 

0.34 
N/A 
N/A 

0.17 
N/A 
N/A 

0.20 
N/A 
N/A 

0.17 
N/A 
N/A 

0.29 
N/A 
N/A 

0.15 
N/A 
N/A 

0.19 
N/A 
N/A 

0.17 

N/A 

N/A 
0.25 
N/A 
N/A 
0.25 
N/A 
N/A 

0.24 

N/A 

N/A 
0.27 
N/A 
N/A 
0.07 
N/A 
N/A 

0.07 

N/A 

N/A 
0.10 
I^A 
N/A 

0.34 

N/A 

0.00 
0.13 


Mal- 
practice 
RVUs 


descnptkms  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFAHS  Apply. 
Dental  Association  All  rights  resereed. 


0.12 
0.29 
0.03 
0.26 
0.13 
0.04 
0.09 
0.14 
0.02 
0.12 
0.17 
0.02 

o.r5 

0.18 
0.02 
0.16 
0.20 
0.04 
0.16 
0.13 
0.02 
0.11 
0.16 
0.02 
0.14 
0.16 

0.01 

0.15 

0.15 
0.03 
0.12 
0.21 
0.03 
0.18 
0.21 

0.03 

0.18 

0.21 
0.03 
0.18 
0.09 
0.01 
0.08 
0.09 

0.01 

0.08 

0.12 
0.01 
0.11 
0.25 

0.04 

0.21 

0.00 
0.02 


Non- 
acility 
total 


3.00 
7.16 
0.99 
6.17 
7.34 
1.34 
6.00 
3.74 
0.68 
3.06 
4.42 
0.79 
3.63 
4.56 
0.68 
3.88 
4.99 
1.17 
3.83 
2.91 
0.62 
2.29 
4.04 
0.73 
3.31 
4.34 

0.65 

3.69 

4.02 
1.02 
3.00 
5.25 
0.97 
4.28 
5.38 

0.95 

4.44 

5.39 
1.08 
4.31 
1.91 
0.28 
1.63 
2.00 

0.28 

1.72 

2.81 
0.38 
2.43 
6.45 

1.37 

5.08 

0.00 
0.53 


Facility 
total 


N/A 
f^A 
0.99 
N/A 
N/A 
1.34 
N/A 
N/A 
0.68 
N/A 
N/A 
0.79 
N/A 
N/A 
0.68 
N/A 
N/A 
1.17 
N/A 
N/A 
0.62 
N/A 
N/A 
0.73 
N/A 
N/A 

0.65 

N/A 

N/A 
1.02 
N/A 
N/A 
0.97 
N/A 
N/A 

0.95 

N/A 

N/A 
1.08 
N/A 
N/A 
0.28 
N/A 
N/A 

0.28 

N/A 

N/A 
0.38 
N/A 
N/A 

1.37 

N/A 

0.00 
0.53 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


'CRT/ 
2HCRCS 


MOD 


78282  

78290  

TO 

78290  

78290  

78291  

26  

TC 

78291 

26  

78291  

TC 

78299  

78299  

78299  

78300  

26  

TC 

78300  

78300  

78305  

26  

TC 

78305  

26  

78305  

TC 

78306  

78306  

78306  

78315  

26  

TC 

78315  

78315  

78320  

26  

TC 

7aT?0 

7K{?0 

78350 

26  

TC 

78350  

26  

78350  

TC 

78351  

78399  

78399  

26  

78399  

TC 

78414  

78414  

26  

78414  

TC 

78428  

78428 

78428  

78445  

26  

TC 

78445  

78445  

78455  

26  

TC 

78455  

78455  

78456  

26  

TC 

78456  

26  

78456  

TC 

Status 


C 
C 
C 
A 
A 
A 
A 

A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

N 
C 

C 

C 

C 

A 

C 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 


Description 


Gl  protein  loss  exam  

Meckel's  divert  exam 

Meckel's  divert  exam 

Meckel's  divert  exam 

Leveen/shunt  patency 

exam. 
Leveen/shunt  patency 

exam. 
Leveen/shunt  patency 
exam. 

Gl  nuclear  procedure  

Gl  nuclear  procedure  

Gl  nuclear  procedure  

Bone  imaging,  limited  area 
Bone  Imaging,  limited  area 
Bone  imaging,  limited  area 
Bone  Imaging,  multiple 

areas. 
Bone  Imaging,  multiple 

areas. 
Bone  Imaging,  multiple 

areas. 
Bone  Imaging,  whole  body 
Bone  imaging,  whole  body 
Bone  Imaging,  whole  body 
Bone  Imaging,  3  phase  .... 
Bone  Imaging,  3  phase  .... 
Bone  imaging,  3  phase  .... 

Bone  Imaging  (3D)  

Bone  imaging  (3D)  

Bone  Imaging  (3D)  

Bone  mineral,  single  pho- 
ton. 
Bone  mineral,  single  pho- 
ton. 
Bone  mineral,  single  pho- 
ton. 
Bone  mineral,  dual  photon 
Musculoskeletal  nuclear 

exam. 
Musculoskeletal  nuclear 

exam. 
Musculoskeletal  nuclear 

exam. 
Non-imaging  tieart  func- 
tion. 
Non-imaging  heart  func- 
tion. 
Non-imaging  heart  func- 
tion. 
Cardiac  shunt  imagirig  .... 

Cardiac  shunt  Imaging 

Cardiac  shunt  imaging 

Vascular  flow  Imaging  

Vascular  flow  imaging  

Vascular  flow  imaging  

Venous  thrombosis  study 
Venous  thrombosis  study 
Venous  thrombosis  study 
Acute  venous  thrombus 

image. 
Acute  venous  thrombus 

image. 
Acute  venous  thrombus 
image. 


Physician 
wort< 
RVUs 


0.00 
0.68 
0.68 
0.00 
0.88 

0.88 

0.00 

0.00 
0.00 
0.00 
0.62 
0.62 
0.00 
0.83 

0.83 

0.00 

0.86 
0.86 
0.00 
1.02 
1.02 
6.00 
1.04 
1.04 
0.00 
0.22 

0.22 

0.00 

0.30 
0.00 

0.00 

0.00 

0.00 

0.45 

0.00 

0.78 
0.78 
-0.00 
0.49 
0.49 
'  0.00 
0.73 
0.73 
0.00 
1.00 

1.00 

0.00 


Non- 

facility  RE 

RVUs 


0.00 
3.28 
0.23 
3.05 
3.37 

0.31 

3.07 

0.00 
0.00 
0.00 
2.70 
0.21 
2.49 
3.95 

0.28 

3.67 

4.57 
0.29 
4.27 
5.13 
0.35 
4.78 
6.28 
0.37 
5.91 
0.83 

0.08 

0.75 

1.76 
0.00 

0.00 

0.00 

0.00 

0.16 

0.00 

2.55 
0.30 
2.25 
2.03 
0.17 
1.86 
4.24 
0.25 
3.98 
4.34 

0.35 

3.98 


Facility 
RE  RVUs 


Mal- 

practk^e 

RVUs 


0.00 
N/A 

0.23 
N/A 
N/A 

0.31 

N/A 

0.00 
0.00 
0.00 
N/A 
0.21 
N/A 
N/A 

0.28 

N/A 

N/A 
0.29 

N/A 
N/A 

0.35 
WA 
N/A 

0.37 
N/A 
N/A 

008 

N/A 

0.12 
0.00 

0.00 

0.00 

0.00 

0.16 

0.00 

N/A 
0.30 
N/A 
l^i/A 
0.17 
I^A 
N/A 
0.25 
N/A 
N/A 

0.35 

N/A 


'  CRT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resened.  Applicable  FARS/DFARS  Apply. 
^Copyright  American  Dental  AssociatiO".  All  rights  reserved 


0.00 
0.16 
0.03 
0.13 
0.17 

0.04 

0.13 

0.00 
0.00 
0.00 
0.15 
0.03 
0.12 
0.19 

0.03 

0.16 

0.22 
0.04 
0.18 
0.25 
0.04 
0.21 
0.30 
0.04 
0.26 
0.05 

0.01 

0.04 

0.01 
0.00 

0.00 

0.00 

0.00 

0.02 

0.00 

0.14 
0.03 
0.11 
0.11 
0.02 
0.09 
0.20 
0.03 
0.17 
0.28 

0.04 

0.24 


Non- 
acility 
total 


0.00 
4.12 
0.94 
3.18 
4.42 

1.23 

3.20 

0.00 
0.00 
0.00 
3.47 
0.86 
2.61 
4.97 

1.14 

3.83 

5.65 
1.19 
4.45 
6.40 
1.41 
4.99 
7.62 
1.45 
6.17 
1.10 

0.31 

0.79 

2.07 
0.00 

0.00 

0.00 

0.00 

0.63 

0.00 

3.47 
1.11 
2.36 
2.63 
0.68 
1.95 
5.17 
1.01 
4.15 
5.62 

1.39 

4.22 


Facility 
total 


0.00 
N/A 

0.94 
N/A 
N/A 

1.23 

N/A 

0.00 
0.00 
0.00 

r^A 

0.86 
N/A 
N/A 

1.14 

N/A 

N/A 
1.19 

r^A 

N/A 
1.41 
N/A 
N/A 
1.45 
N/A 
N/A 

0.31 

N/A 

0.43 
0.00 

0.00 

0.00 

0.00 

0.63 

0.00 

N/A 
1.11 
N/A 
N/A 
0.68 
N/A 
N/A 
1.01 
f^A 
N/A 

1.39 

I 

N/A 


GkJbal 


XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
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'CPT/ 
2HCPCS 

1 

«0D 

Status 

Description 

Ptiysician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

78457 „ 

-- 

A 

Venous  thrombosis  imag- 

0.77 

2.92 

N/A 

0.15 

3.84 

N/A 

XXX 

78457  

2 

) 

A 

Venous  ttirombosis  imag- 

0.77 

0.27 

0.27 

0.03 

1.07 

1.07 

XXX 

78457  

7 

^ 

A 

Venous  thrombosis  imag- 

0.00 

2.66 

N/A 

0.12 

2.78 

N/A 

XXX 

78458  

2 

A 
A 

Ven  thrombosis  images, 

bilat. 
Ven  thrombosis  images, 

bilat. 
Ven  thrombosis  images, 

biiat. 
Heart  muscle  imaging 

0.90 
0.90 

4.35 
0.33 

N/A 
0.33 

0.20 
0.03 

5.45 
1.26 

N/A 
1.26 

XXX 

78458  

) 

XXX 

78458  

7 

^  

A 

0.00 

4.02 

N/A 

0.17 

4.19 

N/A 

XXX 

78459  

C 

aoo 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

(PET). 

78459  

2 

i 

R 

Heart  muscle  imaging 
(PET). 

1.50 

0.58 

0.58 

0.04 

2.12 

2.12 

XXX 

78459  

7 

> 

C 

Heart  muscle  imaging 
(PET). 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78460 

A 
A 

Heart  muscle  blood,  single 
Heart  muscle  blood,  single 

0.86 
0.86 

2.66 
0.30 

N/A 
0.30 

0.14 
0.03 

3.66 
1.19 

N/A 
1.19 

XXX 

78460  

2 

►    

XXX 

78460  

7 

rf  

A 

Heart  muscle  blood,  single 

0.00 

2.36 

N/A 

0.11 

2.47 

N/A 

XXX 

78461  



A      • 

"Heart  muscle  blood,  mul- 
tiple. 

1.23 

5.16 

N/A 

0.26 

6.65 

N/A 

XXX 

78461 

2 

i 

A 

Heart  muscle  blood,  mul- 
tiple. 

1.23 

0.44 

0.44 

0.05 

1.72 

1.72 

XXX 

78461  

7 

>  

A 

Heart  muscle  blood,  mul- 
tiple. 

0.00 

4.72 

N/A 

0.21 

4.93 

N/A 

XXX 

78464  

A 

Heart  image  (3d),  single  ... 

1.09 

7.46 

N/A 

0.35 

8.90 

N/A 

XXX 

78464  

2 

►    

A 

Heart  image  (3d),  single  ... 

1.09 

0.39 

0.39 

0.04 

1.52 

1.52 

XXX 

78464  

7 

^     

A 

Heart  image  (3d),  single  ... 

0.00 

7.07 

N/A 

0.31 

7.38 

N/A 

XXX 

78465  



A 

Heart  image  (3d),  multiple 

1.46 

12.33 

N/A 

0.56 

14.35 

N/A 

XXX 

78465  

2 

i    

A 

Heart  image  (3d),  multiple 

1.46 

0.53 

0.53 

0.05 

2.04 

2.04 

XXX 

78465  

7 

/  

A 

Heart  image  (3d),  multiple 

0.00 

11.80 

N/A 

0.51 

12.31 

N/A 

XXX 

78466  

A 

Heart  infarct  image 

0.69 

2.87 

N/A 

0.15 

3.71 

N/A 

XXX 

78466  

? 

i    

A 

Heart  infarct  image  

0.69 

0.25 

0.25 

0.03 

0.97 

0.97 

XXX 

78466  

7 

X 

A 

Heart  infarct  image 

0.00 

2.62 

N/A 

0.12 

2.74 

N/A 

XXX 

78468  

A 

Heart  infarct  image  (ef)  .... 

080 

395 

N/A^ 

0.19 

4.94 

N/A 

XXX 

78468  

2 

1    

A 

Heart  infarct  image  (ef)  .... 

0.80 

0.28 

0.28 

0.03 

1.11 

1.11 

XXX 

78468  

7 

/  

A 

Heart  infarct  image  (ef)  .... 

0.00 

3.67 

N/A 

0.16 

3.83 

N/A 

XXX 

78469  

_^ 

A 

Heart  infarct  image  (3D)  ... 

0.92 

5.54 

N/A 

0.26 

6.72 

N/A 

XXX 

78469  

2 

1    

A 

Heart  infarct  image  (3D)  ... 

0.92 

0.32 

0.32] 

0.03 

1.27 

1.27 

XXX 

78469  

7 

/  

A 

Heart  infarct  image  (3D)  ... 

0.00 

5.22 

N/A 

0.23 

5.45 

N/A 

XXX 

78472  

A 

Gated  heart,  planar,  single 

0.98 

5.86 

N/A 

0.29 

7.13 

N/A 

XXX 

78472  

2 

i     

A 

Gated  heart,  planar,  single 

0.98 

0.35 

0.35 

0.04 

1.37 

1.37 

XXX 

78472  

T 

/   

A 

Gated  heart,  planar,  single 

0.00 

5.51 

N/A 

0.25 

576 

N/A 

XXX 

78473  

.. 

A 

Gated  heart,  multiple  

1.47 

8.78 

N/A 

0.40 

10.65 

N/A 

XXX 

78473  

2 

1     

A 

Gated  heart,  multiple  

1.47 

0.52 

0.52 

0.05 

2.04 

2.04 

XXX 

78473  . ._.. 

7 

/   

A 

Gated  heart,  multiple  

0.00 

8.26 

N/A 

0.35 

8.61 

N/A 

XXX 

78478  

A 

Heart  wall  motion  add-on 

0.62 

1.79 

tM/A 

0.10 

2.51 

N/A 

XXX 

78478  

2 

1     

A 

Heart  wall  motion  add-on 

0.62 

0.23 

0.23 

0.02 

0.87 

0.87 

XXX 

78478  

7 

/   

A 

Heart  wall  motion  add-on 

0.00 

1.56 

N/A 

0.08 

1.64 

N/A 

XXX 

78480  

A 

Heart  function  add-on 

0.62 

1.79 

N/A 

0.10 

2.51 

N/A 

XXX 

78480  

2 

1    

A 

Heart  function  add-on 

0.62 

0.23 

0.23 

0.02 

0.87 

0.87 

XXX 

78480 

7 

/    

A 

Heart  function  add-on 

0.00 

-4.56 

N/A 

0.08 

1.64 

N/A 

XXX 

78481  

A 

Heart  first  pass,  single 

0.98 

5.59 

N/A 

0.26 

683 

,     N/A 

XXX 

78481  

2 

i    

A 

Heart  first  pass,  single 

0.98 

0.37 

0.37 

0.03 

1.38 

1.38 

XXX 

78481  

7 

/  

A 

Heart  first  pass,  single 

0.00 

5.'22 

N/A 

0.23 

5.45 

N/A 

XXX 

78483  

A 

Heart  first  pass,  multiple  ... 

1.47 

8.42 

N/A 

0.39 

10.28 

N/A 

XXX 

78483  

2 

1    

A    ' 

Heart  first  pass,  multiple  ... 

1.47 

0.55 

0.55 

0.05 

2.07 

2.07 

XXX 

78483  

7 

/  

A 

Heart  first  pass,  multiple  ... 

0.00 

7.87 

N/A 

0.34 

8.21 

N/A 

XXX 

78491  

Heart  image  (pet),  single  .. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78491  

2 

i     

Heart  Image  (pet),  single  .. 

1.50 

0.60 

0.60 

0.05 

2.15 

2.15 

XXX 

78491  

T 

/  

Heart  image  (pet),  single 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78492 

■• 

Heart  image  (pet),  multiple 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78492  

2 

i    

Heart  image  (pet),  multiple 

1.87 

0.75 

0.75 

0.06 

2.68 

2.68 

XXX 

78492  

7 

ani 

: 1 

(Jescnptions  only  ar 

Heart  image  (pet),  multiple 

e  copynght  American  Medical  Associatx 

0.00 

w  All  Rights  Re 

0.00 

served.  Applicab 

0.00 

e  FARS/DFARS 

0.00 

Apply. 

0.00 

0.00 

XXX 

'  OPT  codes 

^  Copyright/ 

\me 

ican  Oei 

ntal  Associa 

lion.  All  rights  reserved. 

• 

-. 
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'OPT/ 
2HCPCS 


78494 
78494 
78494 
78496 
78496 
78496 
78499 

78499 

78499 

78580 
78580 
78580 
78584 

78584 

78584 

78585 
78585 
78585 
78586 
78586 
78586 
78587 

78587 

78587 

78588 
78588 
78588 
78591 

78591 

78591 

78593 
78593 
78593 
78594 
78594 
78594 
78596 
78596 
78596 
78599 
78599 
78599 
78600 
78600 
78600 
78601 
78601 
78601 
78605 
78605 
78605 
78606 


MOD 


26 
TO 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


-'sr- 


Description 


Heart  image,  sped  

Heart  image,  sped 

Heart  image,  sped  

Heart  first  pass  add-on 

Heart  first  pass  add-on 

Heart  first  pass  add-on 

Cardiovascular  nudear 
exam. 

Cardiovascular  nuclear 
exam. 

Cardiovascular  nuclear 
exam 

Lung  perfusion  imaging  .... 

Lung  perfusion  imaging  .... 

Lung  perfusion  imaging  .... 

Lung  V/Q  image  single 
breath. 

Lung  V/Q  image  single 
breath. 

Lung  V/Q  image  single 
breath. 

Lung  V/Q  imaging  ^.. 

Lung  V/Q  imaging  

Lung  V/Q  imaging  

Aerosol  lung  image,  single 

Aerosol  lung  image,  single 

Aerosol  lung  image,  single 

Aerosol  lung  Image,  mul- 
tiple. 

Aerosol  lung  image,  mul- 
tiple. 

Aerosol  lung  image,  mul- 
tiple. 

Perfusion  lung  image  

Perfusion  lung  image  

Perfusion  lung  image  

Vent  image,  1  breath,  1 
proj. 

Vent  image,  1  breath,  1 
proj. 

Vent  image,  1  breath,  1 
proj. 

Vent  image,  1  proj,  gas  .... 

Vent  image,  1  proj,  gas  .... 

Vent  image,  1  proj,  gas  ..., 

Vent  image,  mult  proj,  gas 

Vent  image,  mult  proj,  gas 

Vent  image,  mult  proj,  gas 

Lung  differential  fundion  . 

Lung  differential  fundion  ., 

Lung  differential  fundion  ., 

Respiratory  nudear  exam 

Respiratory  nuclear  exam 

Respiratory  nuclear  exam 

Brain  imaging,  ltd  static  ... 

Brain  imaging,  ltd  static  ... 

Brain  imaging,  ltd  static  ... 

Brain  imaging,  ltd  w/  flow 

Brain  Imaging,  ltd  w/  flow 

Brain  imaging,  ltd  w/  flow 

Brain  imaging,  complete  .. 

Brain  imaging,  complete  .. 

Brain  imaging,  complete  .. 

Brain  imaging,  compi  w/ 
flow. 


Physician 
work 
RVUs 


1.19 
1.19 
0.00 
0.50 
0.50 
0.00 
0.00 

0.00 

0.00 

0.74 
0.74 
0.00 
0.99 

0.99 

0.00 

1.09 
1.09 
0.00 
0.40 
0.40 
0.00 
0.49 

0.49 

0.00 

1.09 
1.09 
0.00 
0.40 

0.40 

0.00 

0.49 
0.49 
0.00 
0.53 
0.53 
0.00 
1.27 
1.27 
0.00 
0.00 
0.00 
0.00 
0.44 
0.44 
0.00 
0.51 
0.51 
0.00 
0.53 
0.53 
0.00 
0.64 


Non- 
facility  PE 
RVUs 


7.49 
0.43 
7.07 
7.25 
0.19 
7.07 
0.00 

0.00 

0.00 

3.69 
0.25 
3.43 
3.53 

0.33 

3.20 

6.01 
0.37 
5.64 
2.73 
0.13 
2.59 
2.97 

0.17 

2.80 

3.57 
0.37 
3.20 
2.99 

0.14 

2.85 

3.62 
0.17 
3.45 
5.17 
0.18 
4.98 
7.50 
0.43 
7.07 
0.00 
0.00 
0.00 
3.04 
0.16 
2.88 
3.58 
0.18 
3.40 
3.59 
0.19 
3.40 
4.09 


Facility 
PE  RVUs 


N/A 
0.43 

N/A 

N/A 
0.19 

N/A 
0.00 

0.00 

0.00 

N/A 
0.25 
N/A 
N/A 

0.33 

N/A 

N/A 
0.37 
N/A 
N/A 
0.13 
N/A 
N/A 

0.17 

N/A 

N/A 
0.37 
N/A 
N/A 

0.14 

N/A 

N/A 
0.17 
N/A 
N/A 
0.18 
N/A 
N/A 
0.43 
N/A 
0.00 
0.00 
0.00 
N/A 
0.16 
N/A 
N/A 
0.18 
N/A 
N/A 
0.19 
N/A 
M/A 


Mal- 

pradlce 

RVUs 


0.29 
0.04 
0.25 
0.27 
0.02 
0.25 
0.00 

0.00 

0.00 

0.18 
0.03 
0.15 
0.18 

0.04 

0.14 

0.30 
0.05 
0.25 
0.14 
0.02 
0.12 
0.14 

0.02 

0.12 

0.20 
0.05 
0.15 
0.14 

0.02 

0.12 

0.17 
0.02 
0.15 
0.23 
0.02 
0.21 
0.36 
0.05 
0.31 
0.00 
0.00 
0.00 
0.14 
0.02 
0.12 
0.17 
0.02 
0.15 
0.17 
0.02 
0.15 
0.20 


Non- 
acility 
total 


8.97 
1.66 
7.32 
8.02 
0.71 
7.32 
0.00 

0.00 

0.00 

4.61 
1.02 
3.58 
4.70 

1.36 

3.34 

7.40 
1.51 
5.89 
3.27 
0.55 
2.71 
3.60 

0.68 

2.92 

4.86 
1.51 
3.35 
3.53 

0.56 

2.97 

4.28 
0.68 
3.60 
5.93 
0.73 
5.19 
9.13 
1.75 
7.38 
0.00 
0.00 
0.00 
3.62 
0.62 
3.00 
4.26 
0.71 
3.55 
4.29 
0.74 
3.55 
4.93 


Fadlity 
total 


N/A 
1.66 
N/A 
N/A 
0.71 
N/A 
0.00 

0.00 

O.X 

N/A 
1.02 
N/A 
N/A 

1.36 

N/A 

N/A 
1.51 
N/A 
N/A 
0.55 
N/A 
N/A 

0.68 

N/A 

N/A 
1.51 
N/A 
N/A 

0.56 

N/A 

N/A 
0.68 
N/A 
N/A 
0.73 
N/A 
N/A 
1.75 
N/A 
0.00 
0.00 
0.00 
N/A 
0.62 
N/A 
N/A 
0.71 
N/A 
N/A 
0.74 
N/A 
N/A 


GIpbal 


XXX 
XXX 
XXX 
ZZZ 
ZZZ 
ZZZ 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'  OPT  codes  and  descriptions  only  are  copyright  Amencan  Medical  Association.  All  Rights  Reserved  ApplicaWe  FARS/DFARS  Apply. 
^  Copynght  American  Dental  Association.  All  rights  reserved 
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'CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Gtobal 

78606  

26  .?... 

A 

Brain  imaging,  compi  w/ 

0.64 

0.22 

0.22 

0.03 

0.89 

0.89 

XXX 

78606  

TC 

A 

Brain  imaging,  compI  w/ 
flnwv 

0.00 

3.87 

N/A 

0.17 

4.04 

N/A 

XXX 

78607  

A 

Brain  imaaina  13D) 

1  23 

7.00 
044 

N/A 
0  44 

0.34 
0.05 
0.29 

8.57 
1.72 
6.85 

N/A 
1.72 
N/A 

XXX 
XXX 
XXX 

78607  

26  

A 

Brain  Imaging  (3D)  

1  23 

78607  

rc 

A 

Brain  imaging  (3D)  

0.00 

6.56 

N/A 

78608  

N 

Brain  imaging  (PET) 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78610  

A 

Brain  flow  imaging  only  .... 

0.30 

1.69 

N/A 

0.09 

2.08 

rg/A 

XXX 

78610  

26  

A 

Brain  flow  imaging  only  .... 

0.30 

0.11 

0.11 

0.01 

0.42 

0.42 

XXX 

78610  

rc 

A 

Brain  flow  imaging  only  .... 

0.00 

1.58 

N/A 

0.08 

1.66 

r^A 

XXX 

78615  

A 

Cerebral  vascular  flow 

0.42 

4.00 

N/A 

0.19 

4.61 

N/A 

XXX 

image 

78615  

» 

A 

Cerebral  vascular  flow 

image. 
Cerebral  vascular  flow 

0.42 

0.16 

0.16 

0.02 

0.60 

0.60 

XXX 

78615  

rc 

A 

0.00 

3.85 

N/A 

0.17 

4.02 

N/A 

XXX 

image. 

78630  

A 

Cerebrospinal  fluid  scan  ... 
Cerebrospinal  fluid  scan  ... 

0.68 
0.68 

5.27 
0.23 

N/A 
0.23 

0.25 
0.03 

6.20 
'      0.94 

N/A 
0.94 

78630  

>6  

A 

XXX 
XXX 

78630  

rc 

A 

Cerebrospinal  fluid  scan  ... 

0.00 

5.04 

N/A 

0.22 

5.26 

N/A 

X)Q( 

78635  

A 

CSF  ventnculography 

0.61 

2.78 

N/A 

0.14 

3.53 

N/A 

XXX 

78635  

!6  

A 

CSF  ventriculography 

0.61 

0.24 

0.24 

0.02 

0.87 

0.87 

XXX 

78635  

rc 

A 

CSF  ventnculography 

0.00 

2.54 

N/A 

0.12 

2.66 

I^A 

XXX 

78645  

A 

CSF  shunt  evaluation  

0.57 

3.63 

N/A 

0.17 

4.37 

'  N/A 

78645  

!6  

A 

CSF  shunt  evaluation 

0.57 

0.20 

0.20 

0.02 

0.79 

0.79 

XXX 

78645 1 

'C 

A 

CSF  shunt  evaluation  

0.00 

3.43 

N/A 

0.15 

3.58 

N/A 

XXX 

78647 

A 

Cereljrosplnal  fluid  scan  ... 

0.90 

6.23 

N/A 

0.29 

7.42 

I^A 

XXX 

78647  

!6  

A 

Cerebrospinal  fluid  scan  ... 

0.90 

0.32 

0.32 

0.03 

1.25 

1.25 

XXX 

78647  

C 

A 

Cerebrospinal  fluid  scan  ... 

0.00 

5.91 

N/A 

0.26 

6.17 

N/A 

XXX 

78650  



A 

CSF  leakage  imaging 

0.61 

4.86 

N/A 

0.22 

5.69 

N/A 

XXX 

78650  

78650  

6  

C 

A 
A 

CSF  leakage  imaging 

CSF  leakage  imaging  

0.61 
0.00 

0.21 
4.64 

0.21 
N/A 

0.02 
0.20 

0.84 
4.84 

0.84 
N/A 

XXX 
XXX 

78660  



A 

Nuclear  exam  of  tear  flow 

0.53 

2.30 

N/A 

0.12 

2.95 

N/A 

XXX 

78660  

6  

A 

Nuclear  exam  of  tear  flow 

0.53 

0.18 

0.18 

0.02 

0.73 

0.73 

XXX 

78660  

C 

A 

Nuclear  exam  of  tear  flow 

0.00 

2.12 

N/A 

0.10 

2.22 

I^J/A 

XXX 

78699  



C 

l^rvous  system  nuclear 

pyam 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78899  

6  

C 

Nervous  system  nuclear 

ayarn 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78699  

C 

C 

Nervous  system  nucJear 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78700  



A 

Kidney  imaging,  statk:  

0.45 

3.20 

N/A 

0.15 

3.80 

N/A 

XXX 

78700  

6  

A 

KkJney  imaging,  static  

0.45 

0.15 

0.15 

0.02 

0.62 

0.62 

XXX 

78700  

C 

A 

Kkjney  imaging,  static  

0.00 

3.05 

N/A 

0.13 

3.18 

N/A 

XXX 

78701  

A 

KkJney  Imaging  with  flow  .. 

0.49 

3.73 

N/A 

0.17 

4.39 

r^A 

XXX 

78701  

B  

A 

Kidney  imaging  with  flow  .. 

0.49 

0.17 

0.17 

0.02 

0.68 

0.68 

XXX 

78701  

C 

A 

Kidney  imaging  with  flow  .. 

0.00 

3.56 

N/A 

0.15 

3.71 

N/A 

XXX 

78704  



A 

Imaging  renogram  

0  74 

4  21 

HJA 

0.20 
0.03 
0.17 
0.23 

5.15 
1.02 
4.13 
5.99 

N/A 
1.02 
N/A 
N/A 

XXX 
XXX 
XXX 
XXX 

78704  

5  

A 

Imaging  renogram  

0  74 

0  25 

0.25 
N/A 

78704  

C 

A 

Imaging  renogram  

000 

396 

78707  



A 

KkJney  flow/function  Image 

0.96 

4.80 

N/A 

78707  

B  

A 

Kidney  flow/function  image 

0.96 

0.33 

0.33 

0.04 

1.33 

■      1  33 

XXX 

78707  

C 

A 

Kklney  flow/function  image 

0.00 

4.47 

N/A 

0.19 

4.66 

N/A 

XXX 

78708  



A 

Kidney  flow/function  image 

1.21 

4.89 

N/A 

0.24 

6.34 

N/A 

XXX 

78708 ! 

5  

A 

Kklney  flow/function  image 

1.21 

0.42 

0.42 

0.05 

1.68 

1.68 

XXX 

78708  

C 

A 

Kidney  flow/function  image 

0.00 

4.47 

N/A 

0.19 

4.66 

N/A 

XXX 

78709  



A 

Kklney  flow/function  image 

1.41 

4.95 

N/A 

0.25 

6.61 

N/A 

XXX 

78709 i 

5  

A 

Kklney  flow/function  image 

1.41 

0.48 

0.48 

0.06 

1.95 

1.95 

XXX 

78709  

D 

A 

Kklney  flow/functk)n  image 

0.00 

4.47 

N/A 

0.19 

4.66 

N/A 

XXX 

78710  



A 

Kidney  imaging  (3D) 

0.66 

6.13 

N/A 

0.29 

7.08 

N/A 

XXX 

78710 5 

J  

A 

Kidney  imaging  (3D) 

0.66 

0.23 

0.23 

0.03 

0.92 

0.92 

XXX 

78710 

C 

A 

Kidney  imaging  (3D) 

0.00 

5.91 

N/A 

0.26 

6.17 

N/A 

XXX 

78715  

A 

Renal  vascular  flow  exam 

0.30 

1.69 

N/A 

0.09 

2.08 

N/A 

XXX 

78715 J 

5  

A 

Renal  vascular  flow  exam 

0.30 

0.11 

0.11 

0.01 

0.42 

0  42 

XXX 

78715 1 

Z 

A 

Renal  vascular  flow  exam 

0.00 

1.58 

N/A 

0.08 

1.66 

N/A 

XXX 

78725  



Idescnpti 

ncan  Derr 

A 

Kklney  function  study  

0.38 

n.  All  Rights  Res* 

1.91 

srved.  Applicable 

N/A 

FARS«)FARS  / 

0.10 

2.39 

N/A 

XXX 

'OFT  codes  ai 
^CopyiighlAm 

ons  OfHy  are  copyngW  Axnencan  UedirjW  Associatioi 
tal  Assoaatkxi  All  rights  reserved 

-  ♦ 
1 

t 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

^CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physkaan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practKe 

RVUs 

Non- 
acility 
total 

Faciiity 
total 

Gk>bal 

78725  

26  

A 

Kidney  function  study 

0.38 

0.13 

0.13 

0.01 

0.52 

0.52 

XXX 

78725  

TC 

A 

Kidney  functron  study 

0.00 

1.78 

N/A 

0.09 

1.87 

N/A 

XXX 

78730  

A 

Urinary  bladder  retentkxi  .. 

0.36 

1.59 

N/A 

0.09 

2.04 

N/A 

XXX 

78730  

26  

A 

Urinary  bladder  retention  .. 

0.36 

0.13 

0.13 

0.02 

0.51 

0.51 

XXX 

78730 

TC 

A 

Urinary  bladder  retention  .. 

0.00 

1.46 

N/A 

0.07 

1.53 

N/A 

XXX 

78740 

A 

Ureteral  reflux  study  

0.57 

2.31 

N/A 

0.12 

3.00 

N/A 

XXX 

78740 

26  

A 

Ureteral  reflux  study  

0.57 

0.19 

0.19 

0.02 

0.78 

0.78 

XXX 

78740 

TC 

A 

Ureteral  reflux  study  

0.00 

2.12 

N/A 

0.10 

2.22 

N/A 

XXX 

78760  

A 

Testicular  imaging  

0.66 

2.90 

N/A 

0.15 

3.71 

N/A 

XXX 

78760  

26  

A 

Testrcular  imaging  

0.66 

0.22 

0.22 

0.03 

0.91 

0.91 

XXX 

78760  

TC 

A 

Testk:ular  imaging  

0.00 

2.68 

I^A 

0.12 

280 

N/A 

XXX 

78761  

A 

Testk:ular  imaging/flow 

0.71 

3.44 

N/A 

0.17 

4.32 

N/A 

XXX 

78761  

26  

A 

Testrcular  imaging/flow 

0.71 

0.24 

0.24 

0.03 

0.98 

0.98 

XXX 

78761  

TC 

A 

Testk:ular  imaging/flow 

0.00 

3.20 

N/A 

0.14 

3.34 

N/A 

XXX 

78799  

C 

Genitourinary  nuclear 

0.00 

0.00 

*•      0.00 

0.00 

0.00 

0.00 

XXX 

78799  

26  

C 

Genitourinary  nuclear 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78799  

TC 

C 

Genitourinary  nuclear 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78800  

A 

Tumor  Imaging,  limited 

0.66 

3.63 

n/a: 

0.18 

4.47 

N/A 

XXX 

78800  

26  

A 

Tumor  imaging,  limited 

0.66 

0.22 

0.22 

0.03 

0.91 

0.91 

XXX 

78800  

TC 

A 

area. 
Tumor  imaging,  limited 

0.00 

3.40 

N/A 

0.15 

3.55 

N/A 

XXX 

78801  

A 

Tumor  imaging,  mult  areas 

0.79 

4.50 

N/A 

0.21 

5.50 

N/A 

XXX 

78801  

26  

A 

Tumor  imaging,  mult  areas 

0.79 

0.27 

0.27 

0.03 

1.09 

1.09 

XXX 

78801  

TC 

A 

Tumor  imaging,  mult  areas 

0.00 

4.23 

N/A 

0.18 

4.41 

N/A 

XXX 

78802  

A 

Tumor  imaging,  whole 
body. 

0.86 

5.53 

N/A 

0.28 

6.97 

N/A 

XXX 

78802  

26  

A 

Tumor  imaging,  whole 
body. 

0.86 

0.30 

0.30 

0.03 

1.19 

1.19 

XXX 

78802  

TC 

A 

Tumor  imaging,  whole 
body. 

0.00 

5.53 

N/A 

0.25 

5.78 

N/A 

XXX 

78803  

A 

Tumor  imaging  (3D)  

1.09 

6.95 

N/A 

0.33 

8.37 

N/A 

XXX 

78803  

26  

A 

Tumor  imaging  (3D)  

1.09 

0.39 

0.39 

0.04 

1.52 

1.52 

XXX 

78803  

TC 

A 

Tumor  imaging  (3D)  

0.00 

6.56 

N/A 

0.29 

6.85 

N/A 

XXX 

78805  

A 

Abscess  Imaging,  ltd  area 

0.73 

3.66 

N/A 

0.18 

4.57 

N/A 

XXX 

78805  

26  

A 

Abscess  imaging,  ltd  area 

0.73 

0.26 

0.26 

0.03 

1.02 

1.02 

XXX 

78805  

TC 

A 

Abscess  imaging,  ltd  area 

0.00 

3.40 

N/A 

0.15 

3.55 

N/A 

XXX 

78806  

A 

Abscess  imaging,  whole 
body. 

0.86 

6.73 

N/A 

0.32 

7.91 

M/A 

XXX 

78806 

26  

A 

Abscess  imaging,  whole 
body. 

0.86 

0.30 

0.30 

0.03 

1.19 

1.19 

XXX 

78806  

TC 

A 

Abscess  imaging,  whole 
body. 

0.00 

6.43 

N/A 

0.29 

6.72 

N/A 

XXX 

78807  

A 

Nuclear  localization/ab- 

1.09 

6.96- 

N/A 

0.33 

8.38 

N/A 

XXX 

78807  

26  

A 

scess. 
Nuclear  localization/ab- 

1.09 

0.40 

0.40 

0.04 

1.53 

1.53 

XXX 

78807  

TC 

A 

scess. 
Nuclear  localization/ab- 

0.00 

6.56 

I^A 

0.29 

6.85 

N/A 

XXX 

78810  

26  

N 

scess. 
Tumor  imaging  (PET)  

1.93 

0.75 

0.75 

0.09 

2.77 

2.77 

XXX 

78890  

B 

Nuclear  medrcine  data 

0.05 

1.32 

fJ/A 

0.06 

1.43 

N/A 

XXX 

78890  

26  

B 

proc. 
Nuclear  medicine  data 

0.05 

0.02 

0.02 

0.01 

0.08 

0.08 

XXX 

78890  

TC 

B 

Nuclear  rT>edk:ine  data 

0.00 

1.31 

N/A 

0.05 

1.36 

N/A 

XXX 

78891  

B 
B 

Nuclear  med  data  proc 

Nuclear  med  data  proc 

0.10 
0.10 

2.66 
0.04 

N/A 
0.04 

0.12 
0.01 

2.88 
0.15 

N/A 
0.15 

XXX 

78891  

26  

XXX 

78891  

TC 

B 

Nuclear  med  data  proc 

0.00 

2.62 

N/A 

0.11 

2.73 

N/A 

XXX 

78990  

1 

Provide  dlag  radio- 
nucllde(s). 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

78999  

C 

Nuclear  diagnostk:  exam  .. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rigtits  Resen«d.  Applicable  FARS/DFARS  Apply. 
'  Copyright  Americari  Dental  Association.  All  rights  resen^d. 
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'CPT/ 
2HCPCS 


78999 

78999 

79000 

79000 

79000. 

79001  . 

79001  . 


79001  IC 


79020 
79020 
79020 
79030 

79030. 

79030. 

79035. 
79035. 
79035. 
79100. 


79100 

79200. 
79200. 
79200. 
79300. 
79300. 
79300. 
79400. 

79400. 

79400. 

79420. 
79420. 
79420. 
79440. 
79440. 
79440. 
79900. 
79999. 
79999. 
79999. 
80055., 
80500., 
80502.. 
83020  .. 

83912  .. 
84165.. 
84181  .. 
84182.. 
85060.. 
85097.. 

85390.. 
85576.. 


^«)D 


28 

1C 


:s 


2S 


2> 


2; 


2i 


79100...;...  a 


t: 


21 

TO 

2< 
TC 


2« 


Ti; 


2( 

T(; 
2e 

TC 


2€ 
T( 


26 

26 
26 
26 
26 


26 
26 


'  CPT  cxxtes  and 
'CopyrigM 


Ameri  ai 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


C 

A 

C 

A 

A 

A 

C 

C 

C 

C 

I 

A 

A 

A 

A 
A 
A 
A 
A 
A 

A 
A 


Description 


Nudear  diagnostic  exam  . 
Nuclear  diagnostic  exam  . 
Init  hyperttiyroid  therapy  .. 
Init  hyperthyroid  therapy  .. 
Init  hyperthyroid  therapy  .. 
Repeat  hyperthyroid  ther- 
apy. 
Repeat  hyperthyroid  ther- 
apy. 
Repeat  hyperthyroid  ther- 
apy. 

Thyroid  ablation  

Thyroid  ablation  

Thyroid  ablation  , 

Thyroid  ablation,  car- 
cinoma. 
Thyroid  ablation,  car- 
cinoma. 
Thyroid  ablation,  car- 
cinoma. 
Thyroid  metastatic  therapy 
Thyroid  metastatic  therapy 
Thyroid  metastatic  therapy 
Hematopoetic  nuclear 

therapy. 
Hematopoetic  nuclear 

therapy. 
Hematopoetic  nuclear 

therapy 
Intracavitary  nuclear  trmt  .. 
Intracavitary  nuclear  trmt  .. 
Intracavitary  nuclear  trmt  .. 
Interstitial  nuclear  therapy 
Interstitial  nuclear  therapy 
Interstitial  nuclear  therapy 
Nonhemato  nuclear  ther- 
-  apy. 

Nonhemato  nuclear  ther- 
apy. 
Nonhemato  nuclear  ther- 
apy. 
Intravascular  nuclear  ther 
Intravascular  nuclear  ther 
Intravascular  nuclear  ther 

Nuclear  joint  therapy  

Nuclear  joint  therapy  

Nuclear  joint  therapy  

Provide  ther  radiopharm(s) 
Nuclear  medicine  therapy 
Nuclear  medicine  therapy 
Nuclear  medicine  therapy 

Obstetric  panel  

Lab  pathology  consultation 
Lab  pathology  consultation 
Hemoglobin  electro- 
phoresis. 

Genetic  examination 

Assay  of  serum  proteins  .. 

Western  blot  test  

Protein,  western  blot  test .. 
Blood  smear  interpretation 
Bone  marrow  interpreta- 
tion. 

Fibrinolysins  screen  

Blood  platelet  aggregation 


Ptiysician 
woiV 
RVUs 


0.00 
0.00 
1.80 
1.80 
0.00 
1.05 

1.05 

0.00 

1.81 
1.81 
0.00 
2.10 

2.10 

0.00 

2.52 
2.52 
0.00 
1.32 

1.32 

0.00 

1.99 
1.99 
0.00 
0.00 
1.60 
0.00 
1.96 

1.96 

0.00 

0.00 
1.51 
0.00 
1.99 
1.99 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.37 
1.33 
0.37 

0.37 
0.37 
0.37 

0.37 

0.45. 

0.94 

0.37 
0.37  I 


Non- 
facility  PE 
RVUs 


0.00 
0.00 
3.24 
0.62 
2.62 
1.67 

0.36 

1.31 

3.23 
0.61 
2.62 
3.34 

0.72 

2.62 

3.51 
0.89 
2.62 
309 

0.47 

2.62 

3.33 
0.71 
2.62 
0.00 
0.57 
0.00 
3.31 

0.68 

2.62 

0.00 
0.50 
0.00 
3.36 
0.74 
2.62 
0.00 
0.00 
0.00 
0.00 
0.00 
0.22 
0.64 
0.16 

0.15 
0.16 
0.14 
0.17 
0.19 
1.65 

0.12 
0.16 


Facility 
PE  RVUs 


0.00 
0.00 
N/A 
0.62 
N/A 
N/A 

0.36 

N/A 

N/A 
0.61 
N/A 
N/A 

0.72 

N/A 

N/A 
0.89 
N/A 
N/A 

0.47 

N/A 

N/A 
0.71 

N/A 
0.00 
0.57 
0.00 

N/A 

0.68 

N/A 

0.00 
0.50 
0.00 

N/A 
0.74 

N/A 
0.00 
0.00 
0.00 
0.00 
0.00 
0.16 
0.59 
0.16 

0.15 
0.16 
0.14 
0.17 
0.19 
0.41 

0.12 
0.16 


Mal- 
practice 
RVUs 


lescriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
•^n  Dental  Association.  All  rights  reserved 


0.00 
0.00 
0.19 
0.07 
0.12 
0.10 

0.04 

0.06 

0.19 
0.07 
0.12 
0.20 

0.08 

0.12 

0.21 
0.09 
0.12 
0.17 

0.05 

0.12 

0.19 
0.07 
0.12 
0.00 
0.07 
0.00 
0.20 

0.08 

0.12 

0.00 
0.06 
0.00 
0.20 
0.08 
0.12 
0.00 
0.00 
0.00 
0.00 
0.00 
0.01 
0.05 
0.01 

0.01 
0.01 
0.01 
0.01 
0.02 
0.03 

0.01 
0.01 


Nofv 
acility 
total 


0.00 
0.00 
5.23 
2.49 
2.74 
2.82 

1.45 

1.37 

5.23 
2.49 
2.74 
5.64 

2.90 

2.74 

6.24 
3.50 
2.74 
4.58 

1.84 

2.74 

5.51 
2.77 
2.74 
0.00 
2.24 
0.00 
5.47 

2.72 

2.74 

0.00 
2.07 
0.00 
5.55 
2.81 
2.74 
0.00 
0.00 
0.00 
0.00 
0.00 
0.60 
2.02 
0.54 

0.53 
0.54 
0.52 
0.55 
0.66 
2.62 

0.50 
0.54 


Facility 
total 


0.00 
0.00 
N/A 
2.49 
N/A 
N/A 

1.45 

N/A 

N/A 
2.49 
N/A 
N/A 

2.90 

N/A 

N/A 
3.50 
N/A 
N/A 

1.84 

N/A 

N/A 
2.77 

N/A 
0.00 
2.24 
0.00 

N/A 

2.72 

N/A 

0.00 
2.07 
0.00 

N/A 
2.81 

N/A 
0.00 
0.00 
0.00 
0.00 
0.00 
0.54 
1.97 
0.54 

0.53 
0.54 
0.52 
0.55 
0.66 
1.38 

0.50 
0.54 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 


1CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physkaan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk^e 

RVUs 

Non- 
acility 
total 

Facility 
total 

Gk)bal 

86077  

A 

Physician  blood  bank 
S3rvk». 

0.94 

0.47 

0.41 

0.03 

1.44 

1.38 

XXX 

86078  

A 

Physk^n  blood  bank 
servk«. 

0.94 

0.50 

0.42 

0.03 

1.47 

1.39 

XXX 

86079  

A 

Physrcian  Wood  bank 
service. 

0.94 

0.50 

0.42 

0.03 

1.47 

1.39 

XXX 

86255  

26  

A 

Fluorescent  antibody, 
screen. 

0.37 

0.17 

0.16 

0.01 

0.55 

0.54 

XXX 

86256  

26  

A 

Fluorescent  antibody,  titer 

0.37 

0.16 

0.16 

0.01 

0.54 

0.54 

XXX 

86320  

26  

A 

Serum 
Immunoelectrophoresis. 

0.37 

0.16 

0.16 

0.01 

0.54 

0.54 

XXX 

86325 

26  

A 

Other 
Immunoelectrophoresis. 

0.37 

0.16 

0.16 

0.01 

0.54 

0.54 

XXX 

86327  

26  

A 

Immunoelectrophoresis 
assay. 

0.42 

0.19 

0.19 

0.01 

0.62 

0.62 

XXX 

86334  

26  

A 

Immunofixation  procedure 

0.37 

0.16 

0.16 

0.01 

0.54 

0.54 

XXX 

86485  

c 

Skin  test,  Candida 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

86490  

A 

Coccidioidomycosis  skin 

test. 
Histoplasmosis  skin  test  ... 

0.00 

0.29 

N/A 

0.02 

0.31 

N/A 

XXX 

86510  

A 

0.00 

0.32 

N/A 

0.02 

0.34 

N/A 

XXX 

86580  

A 
A 
C 

TB  intradermal  test 

0.00 
0.00 
0.00 

0.25 
0.20 
0.00 

N/A 
N/A 
0.00 

0.02 
0.01 
0.00 

0.27 
0.21 
0.00 

N/A 
N/A 
0.00 

XXX 

86585 

TB  tine  test           

XXX 

86586  

Skin  test,  unlisted  

XXX 

87164  

26  

A 

Dart<  fieW  examination 

0.37 

0.12 

0.12 

0.01 

0.50 

0.50 

XXX 

87207  

26  

A 

Smear,  special  stain 

0.37 

0.17 

0.16 

0.01 

0.55 

0.54 

XXX 

88104  

A 

Cytopathology,  flukls  

0.56 

0.76 

N/A 

0.04 

1.36 

N/A 

XXX 

88104  

26  

A 

Cytopathotogy,  fluids  

0.56 

0.25 

0.25 

0.02 

0.83 

0.83 

XXX 

88104  

TC 

A 

Cytopathology,  flukls  

0.00 

0.51 

N/A 

0.02 

0.53 

N/A 

XXX 

88106  

A 

Cytopathology,  flukls  

0.56 

0.62 

N/A 

0.04 

1.22 

N/A 

XXX 

88106  

26  

A 

Cytopathology,  flukls  

0.56 

0.25 

0.25 

0.02 

0.83 

0.83 

XXX 

88106  

TC 

A 

Cytopathology,  fluids  

0.00 

0.37 

N/A 

0.02 

0.39 

N/A 

XXX 

88107  

A 

Cytopathology,  flukJs  

0.76 

0.99 

N/A 

0.05 

1.80 

N/A 

XXX 

88107  

26  

A 

Cytopathology,  flukls  

0.76 

0.34 

0.34 

0.03 

1.13 

1.13 

XXX 

88107  

TC 

A 

Cytopathology,  fluids  

0.00 

0.65 

N/A 

0.02 

0.67 

N/A 

XXX 

88108  ....... 

A 

Cytopath,  concentrate  tech 

0.56 

0.83 

N/A 

0.04 

1.43 

N/A 

XXX 

88108  

26  

A 

Cytopath,  concentrate  tech 

0.56 

0.25 

0.25 

0.02 

0.83 

0.83 

XXX 

88108  

TC 

A 

Cytopath,  concentrate  tech 

0.00 

0.58 

N/A 

0.02 

0.60 

N/A 

XXX 

88125  

A 

Forensk:  cytopathology  .... 

0.26 

0.26 

N/A 

0.02 

0.54 

N/A 

XXX 

88125  

26  

A 

Forensk:  cytopathology  .... 

0.26 

0.12 

0.12 

0.01 

0.39 

0.39 

XXX 

88125  

TC 

A 

Forensk:  cytopathology 

0.00 

0.15 

N/A 

0.01 

0.16 

N/A 

XXX 

88141  

A 

Cytopath,  c/v,  interpret  

0.42 

0.18 

0.18 

0.01 

0.61 

0.61 

XXX 

88160  

A 

Cytopath  smear,  other 
source. 

0.50 

0.94 

N/A 

0.04 

1.48 

N/A 

XXX 

88160  

26  

A 

CytoF>ath  smear,  other 
source. 

0.50 

0.22 

0.22 

0.02 

0.74 

0.74 

XXX 

88160  

TC 

A 

Cytopath  smear,  other 
source. 

0.00 

0.72 

N/A 

0.02 

0.74 

N/A 

XXX 

88161  

A 

Cytopath  smear,  other 
source. 

0.50 

0.89 

N/A 

0.04 

1.43 

N/A 

XXX 

88161  

26  

A 

Cytopath  smear,  ottier 
source. 

0.50 

0.22 

0.22 

0.02 

0.74 

0.74 

XXX 

88161  

TC 

A 

Cytopath  smear,  other 
source. 

0.00 

0.67 

N/A 

0.02 

0.69 

N/A 

XXX 

88162  

A 

Cytopath  smear,  other 
source. 

0.76 

0.69 

N/A 

0.05 

1.50 

N/A 

XXX 

88162  

26 

A 

Cytopath  smear,  other 
source. 

0.76 

0.34 

0.34 

0.03 

1.13 

1.13 

XXX 

88162  

TC 

A 

Cytopath  smear,  other 
source. 

0.00 

0.35 

N/A 

0.02 

0.37 

NrA 

XXX 

88172  

A 

Cytopathology  eval  of  fna 

0.60 

0.67 

N/A 

0.04 

1.31 

N/A 

XXX 

88172  

26  

A 

Cytopathology  eval  of  fna 

0.60 

0.27 

0.27 

0.02 

0.89 

0.89 

XXX 

88172  

TC 

A 

Cytopathology  eval  of  fna 

0.00 

0.40 

N/A 

0.02 

0.42 

N/A 

XXX 

88173  

A 

Cytopath  eval,  fna,  report 

1.39 

1.80 

N/A 

0.07 

3.26 

N/A 

XXX 

88173  ....... 

26  

A 

Cytopath  eval,  fna,  report 

1.39 

0.62 

0.62 

0.05 

2.06 

2.06 

XXX 

88173  

TC 

A 

Cytopath  eval,  fna,  report 

0.00 

1.18 

N/A 

0.02 

1.20 

N/A 

XXX 

88180  

A 

Cell  martter  sfejdy  

0.36 

1.46 

N/A 

0.03 

1.85 

N/A 

XXX 

^  CPT  codes  arKJ  descriptions  only  are  copyright  American  Medical  Association.  All  Rigtils  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  AH  rights  reserved. 
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'CPT/ 
2HCPCS 


88180 

88180 

88182 

88182 

88182 

88199 

88199 

88199. 

88291  . 

88299 

88300 

88300. 

88300 

88302. 

88302 

^8302. 

88304 

88304. 

88304. 

88305 

88305.. 

88305.. 

88307.. 

88307.. 


88309 

88309 

88309 

88311  . 
88311  . 
88311  . 
88312. 
88312. 
88312. 
88313. 
88313. 
88313. 
88314  . 
88314. 
88314  . 
88318. 
88318- 
88318. 
88319. 
88319. 
88319. 
88321  . 
88323. 
88323  . 
88323. 


MOO 


:6 

C 


i6 
"C 


:6 

1C 


IC 


25 


IC 


88307 T; 


2S 


ID 


2S 


21 


2 


TO 


2(i 
TO 

» 
TC 

a' 

Ti; 


2( 

T(; 


2e 
T<; 

2e 

TC 


2€ 
T( 


•CPT  codes 
'Copyright 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
A 
C 
C 
C 
A 
C 
A 
A 
A 
A 

A 

A 

A 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A' 

A 

A 

A 

A 

A 

A 

A 


Description 


Cell  marker  study  

Cell  marker  study  

Cell  marker  study  

Cell  mariner  study  

Cell  marker  study  

Cytopathology  procedure 
Cytopathology  procedure 
Cytopathology  procedure 

Cyto/molecular  report  

Cytogenetic  study 

Surgical  patti,  gross  

Surgical  path,  gross  

Surgical  path,  gross 

Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 
Tissue  exam  by  patholo- 
gist. 

Decalcify  tissue  

Decalcify  tissue  

Decalcify  tissue  

Special  stains  

Special  stains 

Special  stains 

Special  stains  

Special  stains  

Special  stains  

Histochemical  stain  

Histochemical  stain 

Histochemical  stain 

Chemical  histochemistry  ... 
Chemical  histochemistry  ... 
Chemical  histochemistry  ... 

Enzyme  histochemistry 

Enzyme  histochemistry 

Enzyme  histochemistry 

Microslide  consultation  ..... 

Microslide  consultation  

Mrcroslide  consultation  

Microslide  consultation  


Physician 
work 
RVUs 


0.36 
0.00 
0.77 
0.77 
0.00 
0.00 
0.00 
0.00 
0.52 
0.00 
0.08 
0.08 
0.00 
0.13 

0.13 

0.00 

0.22 

0.22 

0.00 

0.75 

0.75 

0.00 

1.59 

1.59 

0.00 

2.28 

2.28 

0.00 

0.24 
0.24 
0.00 
0.54 
0.54 
0.00 
0.24 
0.24 
0.00 
0.45 
0.45 
0.00 
0.42 
0.42 
0.00 
0.53 
0.53 
0.00 
1.30 
1.35 
1.35 
0.00 


Non- 
facility  PE 
RVUs 


0.16 
1.30 
1.63 
0.34 
1.28 
0.00 
0.00 
0.00 
0.28 
0.00 
0.28 
0.04 
0.25 
0.71 

0.06 

0.65 

0.89 

0.10 

0.79 

1.77 

0.34 

1.43 

2.71 

0.71 

2.00 

3.32 

1.01 

2.30 

0.19 
0.11 
0.09 
1.37 
0.24 
1.13 
1.11 
0.11 
1.00 
0.90 
0.20 
0.71 
0.82 
0.19 
0.63 
1.92 
0.23 
1.69 
0.83 
1.47 
0.60 
0.86 


Facility 
PE  RVUs 


0.16 

N/A 

N/A 

0.34 

N/A 

0.00 

0.00 

0.00 

0.28 

0.00 

N/A 

0.04 

N/A 

N/A 

0.06 

N/A 

N/A 

0.10 

N/A 

N/A 

0.34 

N/A 

N/A 

0.71 

N/A 

N/A 

1.01 

N/A 

N/A 
0.11 

N/A 

N/A 
0.24 

N/A 

N/A 
0.11 

N/A 

N/A 
0.20 

N/A 

N/A 
0.19 

N/A 

N/A 
0.23 

N/A 
0.58 

N/A 
0.60 

N/A 


Mal- 

practKe 

RVUs 


and  Ascriptions 

Amercan 
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0.01 
0.02 
0.06 
0.03 
0.03 
0.00 
0.00 
0.00 
0.02 
0.00 
0.02 
0.01 
0.01 
0.03 

0.01 

0.02 

0.03 

0.01 

0.02 

0.05 

0.02 

0.03 

0.11 

0.06 

0.05 

0.13 

0.08 

0.05 

0.02 
0.01 
0.01 
0.03 
0.02 
0.01 
0.02 
0.01 
0.01 
0.04 
0.02 
0.02 
0.02 
0.01 
0.01 
0.04 
0.02 
0.02 
0.04 
0.07 
0.05 
0.02 


Non- 
acJlity 
total 


0.53 
1.32 
2.46 
1.14 
1.31 
0.00 
0.00 
0.00 
0.82 
0.00 
0.38 
0.13 
0.26 
0.87 

0.20 

0.67 

1.14 

0.33 

0.81 

2.57 

1.11 

1.46 

4.41 

2.36 

2.05 

5.73 

3.37 

2.35 

0.45 

0.36 

0.10 

1.94 

0.80 

1.14 

1.37 

0.36 

1.01 

1.39 

0.67 

0.73 

1.26 

0.62 

0.64 

2.49 

0.78 

1.71 

2.17 

2.89 

2.00 

0.88 


Facility 
total 


0.53 

N/A 

N/A 

1.14 

N/A 

0.00 

0.00 

0.00 

0.82 

0.00 

N/A 

0.13 

N/A 

N/A 

0.20 

N/A 
N/A 
0.33 
N/A 
N/A 
1.11 
N/A 
N/A 
2.36 
N/A 
N/A 
3.37 
N/A 

N/A 
0.36 

N/A 

N/A 
0.80 

N/A 

N/A 
0.36 

N/A 

N/A 
0.67 

N/A 

N/A 
0.62 

N/A 

N/A 
0.78 

N/A 
1.92 

N/A 
2.00 

N/A 
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Gk)bal 


^CPT/ 
2HCPCS 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


88325 

88329 
88331 

88331 

88331 

88332 
88332 
88332 
88342 
88342 
88342 
88346 
88346 
88346 
88347 
88347 
88347 
88348 
88348 
88348 
88349 

88349 

88349 

88355 
88355 
88355 
88356 
88356 
88356 
88358 
88358 
88358 
88362 

88362 

88362 

88365 
88365 
88365 
88371 

88372 
88380 
88380 
88380 
88399 

88399 

88399 

89060 

89100 
89105 
89130 
89132 


MOD 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 
26 

26 

26 
TC 

26 
TC 
26 


Status 


Description 


Comprehensive  review  of 
data. 

Path  consult  introp  

Path  consult  Intraop,  1 
bkx. 

Path  consult  intraop,  1 
bk>c. 

Path  consult  intraop,  1 
bloc. 

Path  consult  intraop,  addl 

Path  consult  intraop,  addl 

Path  consult  intraop,  addl 

Immunocytochemistry 

Immunocytochemistry 

Immunocytochemistry 

Immunofluorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

Immunofluorescent  study 

Electron  microscopy  

Electron  microscopy  

Electron  mteroscopy  

Scanning  electron  micros- 
copy. 

Scanning  electron  micros- 
copy. 

Scanning  electron  micros- 
copy. 

Analysis,  skeletal  muscle 

Analysis,  skeletal  muscle 

Analysis,  skeletal  muscle 

Analysis,  nerve  

Analysis,  nerve  

Analysis,  nerve  

Analysis,  tumor 

/^atysis,  tumor 

/Vnalysis,  tumor 

Nerve  teasing  prepara- 
tk>ns. 

Herve  teasing  prepara- 
tkwis. 

Nerve  teasing  prepara- 
tk)ns. 

Tissue  hybridization 

Tissue  hybridization 

Tissue  hybridizatkjn 

Protein,  western  bk}t  tis- 
sue. 

Protein  analysis  w/probe  .. 

Microdissectk)n  

Microdissection  

Microdissectkw 

Surgk:al  pathology  proce- 
dure. 

Surgical  pathology  proce- 
dure. 

Surgeal  pathology  proce- 
dure. 

Exam, synovial  flukJ  crys- 
tals. 

Sample  intestinal  contents 

Sample  intestinal  contents 

Sample  stomach  contents 

Sample  stomach  contents 


Physkaan 
work 
RVUs 


2.22 

0.67 
1.19 

1.19 

0.00 

0.59 
0.59 
0.00 
0.85 
0.85 
0.00 
0.86 
0.86 
0.00 
0.86 
0.86 
0.00 
1.51 
1.51 
0.00 
0.76 

0.76 

0.00 

T.85 
1.85 
0.00 
3.02 
3.02 
0.00 
2.82 
2.82 
0.00 
2.17 

2.17 

0.00 

0.93 
0.93 
0.00 
0.37 

0.37 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.37 

0.60 
0.50 
0.45 
0.19 


Non- 
facility  PE 
RVUs 


3.02 

0.64 
1.01 

0.53 

0.48 

0.51 
0.26 
0.24 
1.38 
0.38 
1.00 
1.47 
0.38 
1.09 
1.79 
0.36 
1.43 
8.66 
0.67 
7.99 
10.02 

0.34 

9.68 

2.66 
0.82 
1.84 
2.93 
1.30 
1.63 
1.76 
1.25 
0.50 
4.49 

0.95 

3.54 

2.25 
0.41 
1.84 
0.13 

0.17 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.17 

1.64 
2.28 
1.78 
1.53 


Facility 
PE  RVUs 


0.98 

0.30 
N/A 

0.53 

N/A 

N/A 

0.26 
N/A 
N/A 

0.38 
N/A 
N/A 

0.38 
N/A 
N/A 

0.36 
N/A 
N/A 

0.67 
N/A 
N/A 

0.34 

N/A 

N/A 
0.82 
N/A 
N/A 
1.30 
N/A 
N/A 
1.25 
N/A 
N/A 

0.95 

N/A 

N/A 
0.41 

N/A 
0.13 

0.17 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.17 

0.22 
0.17 
0.13 
0.06 


Mal- 

practk» 

RVUs 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 


0.08 

0.02 
0.07 

0.04 

0.03 

0.04 
0.02 
0.02 
0.05 
0.03 
0.02 
0.05 
0.03 
0.02 
0.05 
0.03 
0.02 
0.11 
0.05 
0.06 
0.08 

0.03 

0.05 

0.12 
0.07 
0.05 
0.16 
0.10 
0.06 
0.16 
0.10 
0.06 
0.12 

0.07 

005 

0.05 
0.03 
0.02 
0.01 

0.01 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.01 

0.02 
0.02 
0.02 
0.01 


Non- 
actlrty 
total 


5.32 

1.33 
2.27 

1.76 

0.51 

1.14 
0.87 
0.26 
2.28 
1.26 
1.02 
2.38 
1.27 
1.11 
2.70 
1.25 
1.45 

10.28 
2.23 
8.05 

10.86 

1.13 

9.73 

4.63 
2.74 
1.89 
6.11 
4.42 
1.69 
4.74 
4.17 
0.56 
6.78 

ai9 

3.59 

3.23 
1.37 
1.86 
0.51 

0.55 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.55 

2.26 
2.80 
2.25 
1.73 


FactWy 
total 


3.28 

0.99 
N/A 

1.76 

N/A 

N/A 

0.87 
N/A 
N/A 

1.26 
N/A 
N/A 

1.27 
N/A 
N/A 

1.25 
N/A 
N/A 

2.23 
N/A 
N/A 

1.13 

N/A 

N/A 
2.74 
N/A 
N/A 
4.42 
N/A 
N/A 
4.17 
N/A 
N/A 

3.19 

N/A 

N/A 
1.37 

N/A 
0.51 

0.55 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.55 

0.84 
0.69 
0.60 
0.26 


Gkibal 


XXX 

XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

xxx 

XXX 

xxx 
xxx 

XXX 

xxx 
xxx 
xxx 
xxx 
xxx 
xxx 
xxx 

xxx 

xxx 

xxx 
xxx 
xxx 
xxx 

xxx 
xxx 
xxx 
xxx 
xxx 

xxx 

xxx 

xxx 

xxx 
xxx 
xxx 
xxx 
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89135 
89136 
-  89140 
89141 
89350 

89360. 
89399. 
89399  . 
89399. 
90281  . 
90283. 
90287. 
90288. 
90291  . 
90379. 
90384. 
90386. 
90389. 
90399. 
90471  . 
90472. 

90723  .. 
90748.. 
90780.. 
90781  .. 
90782.. 
90783.. 
90784.. 
90788.. 
90799.. 
90801  .. 
90802.. 
90804.. 
90805.. 


90806 
90807 

90808 

90809: 

90810. 

90811  . 

90812. 

90813. 

90814. 
90815. 
90816. 
90817  . 

90818. 
90819. 

90821  . 
90822. 

90823. 

90824. 

90826. 

90827  . 


^OD 


2> 


'CPT  codes  and 
'  Copyright  Ameri^i 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 

I 
I 

A 
A 

T 
T 
T 
T 
C 
A 
A 
A 
A 

A 
A 

A 
A 
A 
A 
A 
A 

A 
A 
A 
A 

A 
A 

A 
A 

A 

A 

A 

A 


Description 


Sample  stomach  contents 
Sample  stomacti  contents 
Sample  stomach  contents 
Sample  stomach  contents 
Sputum  specimen  collec- 
tion. 

Collect  sweat  for  test 

Pathology  lab  procedure  . 
Pathology  lab  procedure  . 
Pathology  lab  procedure  . 

Human  ig,  im  

Human  ig,  iv  

Botulinum  antitoxin  

Botulism  ig,  iv  

Cmv  ig,  iv 

Rsv  ig,  Iv 

Rh  ig,  full-dose,  im  

Rh  ig,  iv  

Tetanus  ig,  im 

Immune  globulin  

Immunization  admin  

Immunization  admin,  each 

add. 
Dtap-hep  b-ipv  vaccine,  im 

Hep  b/hib  vaccine,  im 

IV  infusion  therapy,  1  hour 
IV  infusion,  additional  hour 

Injection,  sc/im 

Injection,  ia  

Injection,  iv 

Injection  of  antibiotic 

Ther/prophylactic/dx  inject 

Psy  dx  interview  

Intac  psy  dx  interview 

Psytx,  office,  20-30  min  .... 
Psytx,  off,  20-30  min  w/ 
e&m. 

Psytx,  off.  45-50  min  

Psytx,  off,  45-50  min  w/ 

e&m. 
Psytx,  office,  75-80  min  .... 
Psytx,  off,  75-80,  w/e&m  .. 
Intac  psytx,  off,  20-30  min 
Intac  psytx,  20-30,  w/e&m 
Intac  psytx,  off,  45-50  min 
Intac  psytx,  45-50  min  w/ 

e&m. 
Intac  psytx,  off,  75-80  min 
Intac  psytx,  75-80  w/e&m 
Psytx,  hosp,  20-30  min  .... 
Psytx,  hosp,  20-30  min  w/ 

e&m. 
Psytx,  hosp,  45-50  min  .... 
Psytx,  hosp,  45-50  min  w/ 

e&m. 
Psytx,  hosp,  75-80  min  .... 
Psyb(,  hosp,  75-80  min  w/ 

e&m. 
Intac  psytx,  hosp,  20-30 

min. 
Intac  psytx,  hsp  20-30  w/ 

e&m. 
Intac  psytx,  hosp,  45-50 

min. 
Intac  psytx,  hsp  45-50  w/ 
e&m. 


Physician 
RVUs 


0.79 
0.21 
0.94 
0.85 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
O.GO 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
2.80 
3.01 
1.21 
1.37 

1.86 
2.02 

2.79 
2.95 
1.32 
1.48 
1.97 
2.13 

2.90 
3.06 
1.25 
1.41 

1.89 
2.05 

2.83 
2.99 

1.36 

1.52 

2.01 

2.16 


Non- 
facility  PE 
RVUs 


1.62 
1.68 
2.13 
2.78 
0.41 

0.45 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.13 
0.08 

0.00 
0.00 

1.11 

0.56 
0.11 
0.41 
0.47 
0.12 
0.00 
1.20 
1.23 
0.51 
0.51 

0.72 
0.71 

1.05 
1.02 
0.52 
0.58 
0.81 
0.79 

1.12 
1.07 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 


Facility 
PE  RVUs 


0.25 
0.09 
0.28 
0.34 
N/A 

N/A 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
N/A 
N/A 

0.00 

0.00 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

0.00 

0.95 

1.00 

0.39 

0.43 

0.62 
0.65 

0.92 
0.94 
0.43 
0.47 
0.66 
0.68 

1.01 
a97 
0.47 
0.47 

0.70 
0.67 

1.03. 
0.97 

0.49 

0.50 

0.74 

0.70 


Mal- 
practice 
RVUs 
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0.03 
0.01 
0.03 
0.03 
0.02 

0.02 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 

0.01 

0.00 
0.00 
0.06 
0.03 
0.01 
0.02 
0.03 
0.01 
0.00 
0.06 
0.07 
0.03 
0.03 

0.04 
0.05 

0.07 
0.07 
0.03 
0.03 
0.05 
0.05 

0.07 
0.07 
0.03 
0.03 

0.04 
0.05 

0.06 
0.07 

0.03 

0.03 

0.04 

0.05 


Non- 
acility 
total 


2.44 
1.90 
3.10 
3.66 
0.43 

0.47 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.14 
0.09 

0.00 
0.00 
1.17 
0.59 
0.12 
0.43 
0.50 
0.13 
0.00 
4.06 
4.31 
1.75 
1.91 

2.62 
2.78 

3.91 
4.04 
1.87 
2.09 
2.83 
2.97 

4.09 
4.20 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

N/A 

N/A 


Facility 
total 


1.07 
0.31 
1.25 
1.22 

N//)L 

N/A 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
N/A 
N/A 

0.00 

0.00 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

0.00 

3.81 

4.08 

1.63 

1.83 

2.52 
2.72 

3.78 
3.96 
1.78 
1.98 
2.68 
2.86 

3.98 
4.10 
1.75 
1.91 

2.63 
2.77 

3.92 
4.03 

1.88 

2.05 

2.79 

2.91 


GlobaJ 


XXX 
XXX 
XXX 
XXX 
"  XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 

zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 
XXX 

XXX 

XXX 

XXX 

XXX 


1CPT/ 
2HCPCS 


90828 

90829 

90845 
90846 
90847 
90849 
90853 
90857 
90862 
90865 
90870 
90871 
90875 

90876 

90880 
90885 
90887 
90899 
90901 

90911 
90918 

90919 

90920 

90921 

90922 

90923 
90924 
90925 
90935 

90937 

90945 
90947 
90997 
90999 
91000 
91000 
91000 
91010 
91010 
91010 
91011 
91011 
91011 
91012 
91012 
91012 
91020 
91020 
91020 
91030 

91030 


MOD 


26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 


Status 


Description 


Intac  psytx,  hosp,  75-80 
min. 

Intac  psytx,  hsp  75-80  w/ 
e&m. 

Psychoanalysis 

Family  psytx  w/o  patient  ... 

Family  psytx  w/patient  

Multiple  family  group  psytx 

Group  psychotherapy  

Intac  group  psytx  

Medication  management  .. 

Narcosynthesis  

Electroconvulsive  tfierapy 

Electroconvulsive  therapy 

Psychophysiological  ther- 
apy. 

Psychophysiological  ther- 
apy. 

Hypnotherapy  

Psy  evaluation  of  records 

Consultation  with  family  ... 

Psychiatric  service/therapy 

Biofeedback  train,  any 
meth. 

Biofeedback  peri/uro/rectal 

ESRD  related  services, 
month. 

ESRD  related  services, 
month. 

ESRD  related  services, 
month. 

ESRD  related  services, 
month. 

ESRD  related  services, 
day. 

Esrd  related  services,  day 

Esrd  related  services,  day 

Esrd  related  services,  day 

Hemodialysis,  one  evalua- 
tion. 

Hemodialysis,  repeated 
eval. 

Dialysis,  one  evaluation  ... 

Dialysis,  repeated  eval  

Hemoperfusion  

Dialysis  procedure 

Esophageal  intubation  

Esophageal  Intubation  

Esophageal  lntut>ation  

Esophagus  motility  study  .. 

Esophagus  motility  study  .. 

Esophagus  motility  study  .. 

Esophagus  motility  study  .. 

Esophagus  motility  study  .. 

Esophagus  motility  study  .. 

Esophagus  motility  study  .. 

Esophagus  motility  study  .. 

Esophagus  motility  study .. 

Gastric  motility 

Gastric  motility  ....„ 

Gastric  motility 

Acid  perfusion  of  esoph- 
agus. 

Acid  perfusion  of  esoph- 


Physidan 
work 
RVUs 


2.94 

3.10 

1.79 
1.83 
2.21 
0.59 
0.59 
0.63 
0.95 
2.84 
1.88 
2.72 
1.20 

1.90 

2.19 
0.97 
1.48 
0.00 
0.41 

0.89 
11.18 

8.54 

7.27 

4.47 

0.37 

0.28 
0.24 
0.15 
1.22 

2.11 

^28 
2.16 
1.84 
0.00 
0.73 
0.73 
0.00 
1.25 
1.25 
0.00 
1.50 
1.50 
0.00 
1.46 
1.46 
0.00 
1.44 
1.44 
0.00 
0.91 

0.91 


Non- 
facility  PE 
RVUs 


N/A 

N/A 

0.59 
0.67 
0.83 
0.28 
0.25 
0.30 
0.41 
1.64 
0.80 
N/A 
0.92 

1.20 

1.06 
0.38 
0.84 
0.00 
0.60 

3.95 
7.52 

4.15 

3.89 

2.52 

0.22 

0.13 
0.12 
0.08 

N/A 

'N/A 
N/A 
N/A 
0.00 
0.33 
0.25 
0.08 
2.78 
0.45 
2.33 
3.28 
0.54 
2.74 
3.42 
0.52 
2.89 
3.03 
0.50 
2.53 
2.45 

0.33 


Facility 
PE  RVUs 


1.09 

1.00 

0.57 
0.66 
0.78 
0.24 
0.24 
0.26 
0.33 
0.91 
0.80 
1.08 
0.46 

0.74 

0.70 
0.38 
0.57 
0.00 
0.14 

0.32 
7.52 

4.15 

3.89 

2.52 

0.22 

0.13 
0.12 
0.08 
0.69 

1.00 

0.71 
1.02 
1.43 
0.00 

N/A 
0.25 

N/A 

N/A 
0.45 

N/A 

r^A 

0.54 
N/A 
N/A 

0.52 
N/A 
N/A 

0.50 
N/A 
N/A 

0.33 


Mal- 

practKe 

RVUs 
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0.07 

0.07 

0.04 
0.04 
0.05 
0.01 
0.01 
0.02 
0.02 
0.07 
0.04 
0.06 
0.03 

0.04 

0.05 
0.02 
0.03 
0.00 
0.02 

0.04 
0.30 

0.24 

0.19 

0.12 

0.01 

0.01 
0.01 
0.01 
0.03 

0.06 

0.04 
0.06 
0.05 
0.00 
0.04 
0.03 
0.01 
0.10 
0.05 
0.05 
0.10 
0.05 
0.05 
0.12 
0.06 
0.06 
0.11 
0.06 
0.05 
0.05 

0.03 


Non- 
acility 
total 


N/A 

N/A 

2.42 
2.54 
3.09 
0.88 
0.85 
0.95 
1.38 
4.55 
2.72 
N/A 
2.15 

3.14 

3.30 
1.37 
2.35 
0.00 
1.03 

4.88 
19.00 

12.93 

11.35 

7.11 

0.60 

0.42 
0.37 
0.24 
N/A 

N/A 

N/A 
N/A 
N/A 
0.00 
1.10 
1.01 
0.09 
4.13 
1.75 
2.38 
4.88 
2.09 
2.79 
5.00 
2i04 
2.95 
4.58 
2.00 
2.58 
3.41 

1.27 


Facility 
total 


4.10 

4.17 

2.40 
2.53 
3.04 
a84 
0.84 
0.91 
1.30 
.3.82 
2.72 
3.86 
1.69 

2.68 

2.94 
1.37 
2.08 
0.00 
0.57 

1.25 
19.00 

12.93 

11.35 

7.11 

0.60 

0.42 
0.37 
0.24 
1.94 

3.17 

2.03 
3.24 
3.32 
0.00 
N/A 
1.01 
N/A 
N/A 
1.75 
N/A 
N/A 
2.09 
N/A 

r^A 

2.04 

N/A 
N/A 
2.00 
N/A 
N/A 

1.27 


Global 


XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
000 
000 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
000 

000 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
000 

000 

000 
000 
000 
XXX 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

000 
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'CPT/ 
2HCPCS 


91030 

91032 

91032. 

91032. 

91033  . 

91033. 

91033. 

91052. 

91052 

91052  . 

91055  . 

91055  . 

91055 

91060 

91060. 

91060  . 

91065.. 

91065  .. 

91065.. 

91100.. 

91105  .. 

91122  .. 
91122.. 
91122.. 

91132  .. 
91132.. 
91132.. 
91133.. 

91133  .. 
91133.. 
91299  .. 


rc 


•6 


C 


16 


:6 


:6 


c 


26 
C 


91299 

91299 

92002 

92004 

92012. 

92014. 

92015. 

92018. 

92019. 
92020. 
92060. 
92060. 
92060. 
92065. 
92065. 
92065. 
92070. 
92081  . 
92081  . 
92081  . 
92082. 
92082. 


i6 
IC 


2S 


21  i 

t: 

2(i 


2( 
TO 


2t 


'CPT  codes 
'Copyright 
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MOO 


23 

ic 


23 

td 


Status 


Description 


A 
A 
A 
A 
N 
A 

A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Acid  perfusion  of  esoph- 
agus. 

Esophagus,  acid  reflux 
test. 

Esophagus,  acid  reflux 
test. 

Esophagus,  acid  reflux 
test. 

Prolonged  acid  reflux  test 

Prolonged  acid  reflux  test 

Prolonged  acid  reflux  test 

Gastric  analysis  test  

Gastric  analysis  test  

Gastric  analysis  test  

Gastric  intut>ation  for 
smear. 

Gastric  intut)ation  for 
smear. 

Gastric  intubation  for 
smear. 

Gastric  saline  load  test 

Gastric  saline  load  test  .... 

Gastric  saline  load  test 

Breath  hydrogen  test  

Breath  hydrogen  test 

Breath  hydrogen  test 

Pass  intestine  Weeding 
tube. 

Gastric  intubation  treat- 
ment. 

Anal  pressure  record  

Anal  pressure  record  

Anal  pressure  record  

Electrogastrography  

Electrogastrography  

Electrogastrography  

Electrogastrography  w/fest 

Electrogastrography  w/test 

Electrogastrography  wAest 

Gastroenterology  proce- 
dure. 

Gastroenterology  proce- 
dure. 
Gastroenterology  proce- 
dure. 

Eye  exam,  new  patient 

Eye  exam,  new  patient 

Eye  exam  established  pat 

Eye  exam  &  treatment  

Refraction  

New  eye  exam  &  treat- 
ment. 

Eye  exam  &  treatment  

Special  eye  evaluation  

Special  eye  evaluation  

Special  eye  evaluation  

Special  eye  evaluation  

Orthoptic/pleoptic  training 
Orttioptic/pleoptic  training 
Orthoptic/pleoptic  training 

Fitting  of  contact  lens  

Visual  field  examination(s) 
Visual  field  examination(s) 
Visual  field  examination(s) 
Visual  field  examination(s) 
Visual  field  examination(s) 


Physician 
work 
RVUs 


0.00 

1.21 

1.21 

0.00 

1.30 
1.30 
0.00 
0.79 
0.79 
0.00 
0.94 

0.94 

0.00 

0.45 
0.45 
0.00 
0.20 
0.20 
0.00 
1.08 

0.37 

1.77 
1.77 
0.00 
0.00 
0.52 
0.00 
0.00 
0.66 
0.00 
0.00 

0.00 

0.00 

0.88 
1.67 
0.67 
1.10 
0.38 
2.50 

1.31 

0.37 

0.69 

0.69 

0.00 

0.37 

0.37 

0.00 

0.70 

0.36 

0.36 

0.00 

0.44  j 

0.44 


Norv 

facility  PE 

RVUs 


2.12 

4.24 

0.43 

3.82 

4.27 
0.46 
3.81 
2.24 
0.28 
1.96 
2.42 

0.27 

2.15 

0.30 
0.14 
0.16 
2.02 
0.07 
1.95 
N/A 

N/A 

6.20 
0.62 
5.58 
0.00 
0.19 
0.00 
0.00 
0.24 
0.00 
0.00 

0.00 

0.00 

0.98 
1.71 
1.04 
1.41 
1.19 
N/A 

N/A 
0.33 
0.74 
0.29 
0.44 
0.56 
0.15 
0.40 
1.09 
0.87 
0.16 
0.72 
1.16 
0.19 


Facility 
PE  RVUs 


N/A 

N/A 

0.43 

N/A 

N/A 
0.46 
N/A 
N/A 
0.28 
N/A 
N/A 

0.27 

N/A 

N/A 
0.14 

N/A 

N/A 
0.07 

N/A 
0.29 

0.09 

N/A 
0.62 

N/A 
0.00 

N/A 
0.00 
0.00 

N/A 
0.00 
0.00 

0.00 

0.00 

0.35 
0.69 
0.29 
0.48 
0.15 
1.10 

0.58 
0.16 

N/A 
0.29 

N/A 

f^A 
0.15 

N/A 
0.32 

N/A 
0.16 

N/A 

N/A 
0.19 


Mal- 
practice 
RVUs 


anc  desctiplions 
Ameican 
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0.02 

0.10 

0.05 

0.05 

0.14 
0.05 
0.09 
0.05 
0.03 
0.02 
0.06 

0.04 

0.02 

0.04 
0.02 
0.02 
0.03 
0.01 
0.02 
0.06 

0.02 

0.17 
0.10 
0.07 
0.00 
0.03 
0.00 
0.00 
0.03 
0.00 
0.00 

0.00 

0.00 

0.02 
0.03 
0.01 
0.02 
0.01 
0.03 

0.03 
0.01 
0.02 
0.01 
0.01 
0.02 
0.01 
0.01 
0.01 
0.02 
0.01 
0.01 
0.02 
0.01 


Non- 
acility 
total 


2.14 

5.55 

1.69 

3^7 

5.71 
1.81 
3.90 
3.08 
1.10 
1.98 
3.42 

1.25 

2.17 

0.79 
0.61 
0.18 
2.25 
0.28 
1.97 
N/A 

N/A 

8.14 
2.49 
5.65 
0.00 
0.74 
0.00 
0.00 
0.93 
0.00 
0.00 

0.00 

0.00 

1.88 
3.41 
1.72 
2.53 
1.58 
N/A 

N/A 
0.71 
1.45 
0.99 
0.45 
0.95 
0.53 
0.41 
1.80 
1.25 
0.53 
0.73 
1.62 
0.64 


Facility 
total 


N/A 

N/A 

1.69 

N/A 

N/A 
1.81 
N/A 
N/A 
1.10 
N/A 
N/A 

1.25 

N/A 

N/A 
0.61 

N/A 

N/A 
0.28 

N/A 
1.43 

0.48 

N/A 
2.49 

N/A 
0.00 

N/A 
0.00 
0.00 

N/A 
0.00 
0.00 

0.00 

0.00 

1.25 
2.39 
0.97 
1.60 
0.54 
3.63 

1.92 

0.54 

N/A 

0.99 

N/A 

N/A 

0.53 

N/A 

1.03 

N/A 

0.53 

N/A 

N/A 

0.64 


Global 


1CPT/ 
2HCPCS 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
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XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


92082 
92083 
92083 
92083 
92100 
92120 

92130 

92135 
92135 
92135 
92136 
92136 
92136 
92140 

92225 
92226 

92230 
92235 
92235 
92235 
92240 
92240 
92240 
92250 
92250 
92250 
92260 

92265 
92265 
92265 
92270 
92270 
92270 
92275 
92275 
92275 
92283 
92283 
92283 
92284 
92284 
92284 
92285 
92285 
92285 
92286 
92286 
92286 
92287 
92310 
92311 
92312 
92313 
92314 

92315 

92316 

92317 


MOD 


TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 

TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Description 


Visual  field  examination(s) 
Visual  field  examination(s) 
Visual  field  examination(s) 
Visual  field  examination(s) 
Serial  tonometry  exam(s) 
Tonography  &  eye  evalua- 
tion. 
Water  provocation 

tonography. 

Opthaimic  dx  imaging 

Opthalmic  dx  imaging 

Opthaimic  dx  imaging 

Ophthalmic  biometry  

Ophthalmic  biometry  

Ophthalmic  biometry 

Glaucoma  provocative 

tests. 
Special  eye  exam,  initial  .. 
Special  eye  exam,  sutjse- 

quent. 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos 

leg  angiography 

leg  angiography 

leg  angiography 

Eye  exam  with  photos 

Eye  exam  with  photos 

Eye  exam  with  photos  

Ophthalmoscopy/dyna- 

mometry. 

Eye  muscle  evaluation  

Eye  muscle  evaluation  

Eye  muscle  evaluation  

Electro-oculography 

Electro-oculography 

Electro-oculography 

Electroretinography  

Electroretinography  

Electroretinography  

Color  vision  examination  .. 
Color  vision  examination  .. 
Color  vision  examination  .. 
Dark  adaptation  eye  exam 
Dark  adaptation  eye  exam 
Dark  adaptation  eye  exam 

Eye  photography  

Eye  photography  

Eye  photography 

Intemal  eye  photography 
Intemal  eye  photography 
Intemal  eye  photography  .. 
Intemal  eye  photography 

Contact  lens  fitting 

Contact  lens  fitting 

Contact  lens  fitting 

Contact  lens  fitting 

Prescription  of  contact 

lens. 
Prescription  of  contact 

lens. 
Prescription  of  contact 

lens. 
Prescription  of  contact 

lens. 


Physician 
work 
RVUs 


0.00 
0.50 
0.50 
0.00 
0.92 
0.81 

0.81 

0.35 
0.35 
0.00 
0.54 
0.54 
0.00 
0.50 

0.38 
0.33 

0.60 
0.81 
0.81 
0.00 
1.10 
1.10 
0.00 
0.44 
0.44 
0.00 
0.20 

0.81 
0.81 
0.00 
0.81 
0.81 
0.00 
1.01 
1.01 
0.00 
0.17 
0.17 
0.00 
0.24 
0.24 
0.00 
0.20 
0.20 
0.00 
0.66 
0.66 
0.00 
0.81 
1.17 
1.08 
1.26 
0.92 
0.69 

0.45 

0.68 

0.45 


Non- 
facility  PE 
RVUs 


0.97 
1.35 
0.22 
1.13 
1.28 
1.06 

1.26 

0.80 
0.16 
0.64 
1.78 
0.25 
1.53 
0.95 

0.22 
0.21 

1.70 
2.97 
0.37 
2.60 
7.13 
0.51 
^.63 
1.75 
0.20 
1.55 
0.29 

1.89 
0.29 
1.61 
1.72 
0.34 
1.37 
1.98 
0.44 
1.54 
0.85 
0.07 
0.78 
2.35 
0.09 
2.26 
1.07 
0.09 
0.99 
3.40 
0.30 
3.10 
2.74 
1.17 
1.21 
1.18 
1.18 
0.98 

0.96 

1.01 

1.07 


Facility 
PE  RVUs 


N/A 
N/A 
0.22 
N/A 
0.37 
0.32 

0.38 

N/A 
0.16 

N/A 

N/A 
0.25 

N/A 
0.22 

0.16 
0.15 

0.20 
N/A 

0.37 
N/A 
N/A 

0.51 
N/A 
N/A 

0.20 
N/A 

0.09 

N/A 

0.29 

N/A 

N/A 

0.34 

N/A 

N/A 

0.44 

N/A 

N/A 

0.07 

N/A 

N/A 

0.09 

N/A 

N/A 

0.09 

N/A 

N/A 

0.30 

N/A 

0.31 

0.45 

0.35 

0.50 

0.29 

0.27 

0.16 

0.30 

0.14 


Mal- 
practice 
RVUs 


■"  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicat>le  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 


0.01 
0.02 
0.01 
0.01 
0.02 
0.02 

0.02 

0.02 
0.01 
0.01 
0.07 
0.01 
0.06 
0.01 

0.01 
0.01 

0.02 
0.07 
0.02 
0.05 
0.07 
0.02 
0.05 
0.02 
0.01 
0.01 
0.01 

0.04 
0.02 
0.02 
0.05 
0.03 
0.02 
0.04 
0.02 
0.02 
0.02 
0.01 
0.01 
0.02 
0.01 
0.01 
0.02 
0.01 
0.01 
0.03 
0.01 
0.02 
0.02 
0.03 
0.03 
0.03 
0.02 
0.01 

0.01 

0.01 

0.01 


Non- 
acility 
total 


0.98 
1.87 
0.73 
1.14 
2.22 
1.89 

2.09 

1.17 
0.52 
0.65 
2.39 
0.80 
1.59 
1.46 

0.61 
0.55 

2.32 
3.85 
1.20 
2.65 
8.30 
1.63 
6.68 
2.21 
0.65 
1.56 
0.50 

2.74 
1.12 
1.63 
2.58 
1.18 
1.39 
3.03 
1.47 
1.56 
1.04 
0.25 
0.79 
2.61 
0.34 
2.27 
1.29 
0.30 
1.00 
4.09 
0.97 
3.12 
3.57 
2.37 
2.32 
2.47 
2.12 
1.68 

1.42 

1.70 

1.53 


Facility 
total 


N/A 
N/A 
0.73 
N/A 
1.31 
1.15 

1.21 

N/A 
0.52 

N/A 

N/A 
0.80 

N/A 
0.73 

0.55 
0.49 

0.82 
N/A 

1.20 
N/A 
N/A 

1.63 
N/A 
N/A 

0.65 
N/A 

0.30 

N/A 
1.12 
N/A 
N/A 
1  18 
N/A 
N/A 
1.47 
N/A 
N/A 
0.25 
N/A 
N/A 
0.34 
N/A 
N/A 
0.30 
N/A 
N/A 
0.97 
N/A 
1.14 
1.65 
1.46 
1.79 
1.23 
0.97 

0.62 

0.99 

0.60 


Gk>bal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
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'CPT/ 
2HCPCS 

\AOD 

Status 

Description 

Physictan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Factllty 
total 

Global 

92325  



A 

Modification  of  contact 

lens. 
Replacement  of  contact 

lens. 
Fitting  of  artificial  eye  

0.00 

0.40 

N/A 

0.01 

0.41 

N/A 

XXX 

92326  



A 

0.00 

1.63 

N/A 

0.05 

1.68 

N/A 

XXX 

92330  ....... 



A 

1.08 

1.09 

0.33 

0.04 

2.21 

1.45 

XXX 

92335  

A 

Fitting  of  artificial  eye  

0.45 

1.02 

0.17 

0.01 

1.48 

0.63 

XXX 

92340  

N 

Fitting  of  spectacles  

0.37 

0.74 

0.14 

0.01 

1.12 

0.52 

XXX 

92341  

N 

Fitting  of  spectacles  

0.47 

0.78 

0.18 

0.01 

1.26 

0.66 

XXX 

92342  

N 

Frtting  of  spectacles  

0.53 

0.80 

0.21 

0.01 

1.34 

0.75 

XXX 

92352  : 

B 

Special  spectacles  fitting  .. 

0.37 

0.74 

0.14 

0.01 

1.12 

0.52 

XXX 

92353  

B 

Special  spectacles  fitting  .. 

0.50 

0.79 

0.19 

0.02 

1.31 

0.71 

XXX 

92354  

B 

Special  spectacles  fitting  .. 

0.00 

8.86 

N/A 

0.08 

8.94 

N/A 

XXX 

92355 

B 

Special  spectacles  fitting  .. 

0.00 

4.33 

N/A 

0.01 

4.34 

N/A 

XXX 

92358 

B 

Eye  prostfiesis  service  

0.00 

0.97 

N/A 

0.04 

1.01 

N/A 

XXX 

92370  

N 

Repair  &  adjust  spectacles 

0.32 

0.60 

0.12 

0.02 

0.94 

0.46 

XXX 

92371  ....... 

B 

Repair  &  adjust  spectacles 

0.00 

0.62 

N/A 

0.02 

0.64 

N/A 

XXX 

92392  

1 

Supply  of  low  vision  aids  .. 

0.00 

3.84 

3.84 

0.02 

3.86 

3.86 

XXX 

92393  

1 

Supply  of  artificial  eye  

0.00 

11.92 

11.92 

0.47 

12.39 

12.3'5 

XXX 

92395  

1 

Supply  of  spectacles  

0.00 

1.30 

1.30 

0.08 

1.38 

1.38 

XXX 

92396 

1 

Supply  of  contact  lenses  .. 
Eye  service  or  procedure 
Eye  service  or  procedure 

0.00 
0.00 
0.00 

2.19 
0.00 
0.00 

2.19 
0.00 
0.00 

0.06 
0.00 
0.00 

2.25 
0.00 
0.00 

2.25 

92499  

c 

XXX 

92499  

2 

>  

C 

0.00 
0.00 

XXX 
XXX 

92499  

1 

^ 

c 

Eye  service  or  procedure 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

92502  



A 

Ear  and  tfiroat  examina- 
tion 

1.51 

N/A 

1.16 

0.06 

N/A 

2.73 

000 

92504  

" 

A 

Ear  microscopy  examina- 
tion. 
Speech/hearing  evaluation 

0.18 

0.53 

0.09 

0.01 

0.72 

0.28 

XXX 

92506  

A 

0.86 

2.65 

0.41 

0.04 

3.55 

1.31 

XXX 

92507  

A 

Speech/hearing  tfierapy  ... 

0.52 

0.97 

0.24 

0.02 

1.51 

0.78 

XXX 

92508  

A 

Speech/hearing  therapy  ... 

0.26 

0.53 

0.12 

0.01 

0.80 

0.39 

XXX 

92510  

1 

Refiab  for  ear  implant  

^.50 

2.11 

0.83 

0.06 

3.67 

2.39 

XXX 

92511  

A 

Nasopharyngoscopy  

0.84 

2.50 

0.79 

0.03 

3.37 

1.66 

000 

92512  

A 

Nasal  function  studies  

0.55 

1.13 

0.18 

0.02 

1.70 

0.75 

XXX 

92516  

A 

Facial  nerve  function  test 

0.43 

0.95 

0.22 

0.02 

1.40 

0.67 

XXX 

92520  

A 

Laryngeal  function  studies 

0.76 

0.52 

0.40 

0.03 

1.31 

1.19 

XXX 

92526  

... 

A 

Oral  function  tfierapy  

0.55 

1.67 

0.20 

0.02 

2.24 

0.77 

XXX 

92541  

A 

Spontaneous  nystagmus 

test. 
Spontaneous  nystagmus 

test. 
Spontaneous  nystagmus 

test 

0.40 

1.05 

N/A 

0.04 

1.49 

I^A 

XXX 

92541  

a 



A 

0.40 

0.19 

0.19 

0.02 

0.61 

0.61 

XXX 

92541  

T 

» 

A 

0.00 

0.86 

N/A 

0.02 

0.88 

N/A 

XXX 

92542  

A 

Positional  nystagmus  test 

0.33 

1.16 

N/A 

0.03 

1.52 

N/A 

XXX 

92542 

2i 

A 

Positional  nystagmus  test 

0.33 

0.16 

0.16 

0.01 

0.50 

0.50 

XXX 

92542  

II 

A 

Positional  nystagmus  test 

0.00 

1.00 

N/A 

0.02 

1.02 

N/A 

XXX 

92543  

A 

Caloric  vestibular  test  

0.10 

0.59 

N/A 

0.02 

0.71 

N/A 

XXX 

92543  

2« 

A 

Caloric  vestibular  test 

0.10 

0.05 

0.05 

0.01 

0.16 

016 

XXX 

92543  

l( 

'    ..... 

A 

Caloric  vestibular  test 

0.00 

0.54 

N/A 

0.01 

0.55 

N/A 

XXX 

92544  

... 



A 

Optokinetic  nystagmus 

test. 
Optokinetic  nystagmus 

test. 
Optokinetic  nystagmus 

test 

0.26 

0.92 

N/A 

0.03 

1.21 

N/A 

XXX 

92544  

2( 

„... 

A 

0.26 

0.13 

0.13 

0.01 

0.40 

0.40 

XXX 

92544  

T< 

A 

0.00 

0.79 

N/A 

0.02 

0.81 

N/A 

XXX 

92545  

... 

A 

Oscillating  tracking  test  .... 

0.23 

0.36 

N/A 

0.03 

1.12 

N/A 

XXX 

92545  

2t 

A 

Oscillating  tracking  test  .... 

0.23 

0.11 

0.11 

0.01 

0.35 

0.35 

XXX 

92545  

IC 

A 

Oscillating  tracking  test  .... 

0.00 

0.74 

N/A 

0.02 

0.76 

N/A 

XXX 

92546  

A 

Sinusoidal  rotational  test  .. 

0.29 

2.14 

N/A 

0.03 

2.46 

N/A 

XXX 

92546  

2t 

A 

Sinusoidal  rotational  test  .. 

0.29 

0.13 

0.13 

0.01 

0.43 

0.43 

XXX 

92546  

l( 

A 

Sinusoidal  rotational  test  .. 

0.00 

2.01 

N/A 

0.02 

2.03 

N/A 

XXX 

92547  

A 

Supplemental  electrical 

tp<:t 

0.00 

1.30 

N/A 

0.05 

1.35 

N/A 

777 

92548  

A 

Posturograptiy  

0.50 

3.83 

N/A 

0.13 

4.46 

N/A 

XXX 

92548  

2t 

A 

Posturograpfiy  

0.50 

0.26 

0.26 

0.02 

0.78 

0.78 

XXX 

92548  

U 

A 

Posturography  

0.00 

3.56 

N/A 

0.11 

3.67 

N/A 

XXX 

92552  

jnd 
Tieri 

A            1 

lescriptions  only  are 
an  Dental  Assoclati 

Pure  tone  audiometry,  air 

copyright  Amehcan  Medical  Assooatioi 
an  All  nghts  reserved. 

0.00 

0.44 

N/A 

FARSrtJFARS  A 

0.03 

kpply. 

0.47 

N/A 

XXX 

'CPT  codes 

'  Copyright  A 

n.  All  Rights  Reserved.  Applicable 
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1CPT/ 
2HCPCS 


MOD 


Status 


Description 


Ptiysictan 
wor1( 

RVUs 

*- 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


Mal- 

practk:e 

RVUs 


fvton- 
acility 
total 


FadNty 
total 


Global 


92553 
92555 

92556 

92557 

92561 

92562 
92563 
92564 
'92565 
92567 
92568 
92569 
92571 

92572 

92573 
92575 
92576 
92577 
92579 
92582 

92583 
92584 
92585 

92585 

92585 

92586 
92587 
92587 
92587 
92588 
92588 
92588 
92589 
92596 
92597 
92601 

92602 

92603 

92604 

92607 

92608 

92609 

92610 

92611 

92612 


26 
TC 

26 
TC 

26 
TC 


Audiometry,  air  &  bone  .... 

Speecfi  tfirestiokj  audiom- 
etry. 

Speech  audiometry,  com- 
plete. 

Comprefiensive  tiearing 
test. 

Bekesy  audiometry,  diag- 
nosis. 

Loudness  balance  test  

Tone  decay  hearing  test  .. 

SJsi  hearing  test 

Stenger  test,  pure  tone  .... 

Tympanometry 

/Vcoustk:  reflex  testing  

Acoustk:  reflex  decay  test 

Filtered  speech  hearing 
test. 

Staggered  spondak:  word 
test. 

Lombard  test  

Sensorineural  acuity  test  .. 

Synthetk:  sentence  test  .... 

Stenger  test,  speech  

Visual  audiometry  (vra)  .... 

Conditioning  play  audiom- 
etry. 

Select  prcture  audiometry 

Electrocochleography  

/Vuditor  evoke  potent, 
compre. 

Auditor  evoke  potent, 
compre. 

Auditor  evoke  potent, 
compre. 

Auditor  evoke  potent,  limit 

Evoked  audKory  test 

Evoked  auditory  test 

Evoked  auditory  test 

Evoked  auditory  test 

Evoked  auditory  test 

Evoked  auditory  test 

/Vuditory  functk)n  test(s)  ... 

Ear  protector  evaluation  ... 

Oral  speech  devk»  eval  ... 

Cochlear  impit  f/up  exam 
<7. 

Reprogram  cochlear  imptt 
<7. 

Cochlear  impIt  f/up  exam 
7>. 

Reprogram  cochlear  impIt 
7>. 

Ex  for  speech  devne  rx, 
Ihr. 

Ex  for  speech  device  rx 
addl. 

Use  of  speech  devk:e 
servk». 

Evaluate  swalk}wir>g  func- 
tk>n. 

Motkxi  fluoroscopy/swal- 
k>w. 

ErKloscopy  swalk>w  tst 
(fees). 


0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

6.00 

0.00 
0.50 

0.50 

0.00 

0.00 
0.13 
0.13 
0.00 
0.36 
0.36 
0.00 
0.00 
0.00 
0.86 
0.00 

0.00 

0.00 

0.90 

0.00 
0.00 
0.00 
0.00 
0.00 
1.27 


0.66 
0.38 

0.57 

1.19 

0.72 

0.41 
0.38 
0.47 
0.40 
0.52 
0.38 
0.41 
0.39 

0.09 

0.35 
0.30 
0.44 
0.72 
0.73 
0.73 

0.89 
2.48 
2.07 

0.22 

1.85 

1.85 
1.37 
0.07 
1.31 
1.64 
0.17 
1.47 
0.53 
0.59 
1.77 
3.64 

2.52 

2.38 

1.57 

3.10 

0.72 

1.67 

1.27 

1.80 

3.16 


N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
h4/A 
N/A 
I^A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
f^A 
N/A 

0.22 

N/A 

N/A 
N/A 

0.07 
N/A 
N/A 

0.17 
HJA 
N/A 
N/A 

0.46 
N/A 

N/A 

H/A. 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

0.68 


0.05 
0.03 

0.05 

0.10 

0.05 

0.03 
0.03 
0.04 
0.03 
0.05 
0.03 
0.03 
0.03 

0.01 

0.03 
0.02 
0.04 
0.06 
0.05 
0.05 

0.07 
0.17 
0.14 

0.02 

0.12 

0.12 
0.10 
0.01 
0.09 
0.12 
0.01 
0.11 
0.05 
0.05 
0.04 
0.06 

0.06 

0.06 

0.06 

0.04 

0.04 

0.03 

0.07 

0.07 

0.07 


0.71 
0.41 

0.62 

1.29 

0.77 

0.44 
0.41 
0.51 
0.43 
0.57 
0.41 
0.44 
0.42 

0.10 

0.38 
0.32 
0.48 
0.78 
0.78 
0.78 

0.96 
2.65 
2.7t 

0.74 

1.97 

1.97 
1.60 
0.21 
1.40 
2.12 
0.54 
1.58 
0.58 
0.64 
2.67 
3.70 

2.58 

2.44 

1.63 

3.14 

0.76 

1.70 

1.34 

1.87 

4.50 


N/A 
N/A 

N/A 

N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 

0.74 

N/A 

N/A 
N/A 

0.21 
N/A 
N/A 

0.54 
N/A 
N/A 
N/A 

1.36 
N/A 

N/A 

N/A 

N/A 

U/A 

N/A 

N/A 

N/A 

N/A 

2.02 


XXX 
XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


^  OPT  cedes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 
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^OD    :  Status 


92614 

92616 

92700 
92950 

92953 
92960. 
92961  . 
92970. 
92971  . 
92973. 

92974  . 

92975. 
92977. 
92978. 
92978. 
92978. 
92979. 
92979. 
92979. 
92980. 
92981  . 
92982.. 
92984. 
92986.. 
92987  .. 
92990.. 

92992.. 
92993  .. 
92995.. 
92996.. 

92997  .. 
92998.. 
93000.. 


21 

t: 

2( 
TC 


93005 

93010 

93012 

93014, 

93015. 

93016. 

93017. 

93018. 

93024. 

93024. 

93024. 

93025. 

93025. 

93025. 

93040. 

93041  . 

93042. 

93224. 

93225. 

93226. 

93227  . 


26 
TC 

26 
TC 


'CPT  codes  and 
^CopyrigW 
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a 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

C 
C 
A 
A 

A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 

A 


Description 


Laryngoscopic  sensory 

test. 
Fees  w/lafyngeal  sense 
test. 

Ent  procedure/service  

Heart/lung  resuscitation 

cpr. 
Temporary  external  pacing 
Cardioversion  electric,  ext 
Cardioversion,  electric,  int 

Cardioassist,  internal  

Cardioassist,  external  

Percut  coronary 
thrombectomy. 
Cath  place,  cardio 

brachytx.  ' 

Dissolve  clot,  heart  vessel 
Dissolve  clot,  heart  vessel 
Intravasc  us,  heart  add-on 
Intravasc  us,  heart  add-on 
Intravasc  us,  heart  add-on 
Intravasc  us,  heart  add-on 
Intravasc  us,  heart  add-on 
Intravasc  us,  heart  add-on 
Insert  intracoronary  stent .. 
Insert  intracoronary  stent .. 
Coronary  artery  dilation  .... 
Coronary  artery  dilation  .... 
Revision  of  aortic  valve  .... 
Revision  of  mitral  valve  .... 
Revision  of  pulmonary 

valve. 
Revision  of  heart  chamber 
Revision  of  heart  chamber 

Coronary  atherectomy  

Coronary  atherectomy 

add-on. 
Pul  art  balloon  repr,  percut 
Pul  art  balloon  repr,  percut 
Electrocardiogram,  com- 
plete. 
Electrocardiogram,  tracing 
Electrocardiogram  report  .. 

Transmission  of  ecg  

Report  on  transmitted  ecg 

Cardiovascular  stress  test 

Cardiovascular  stress  test 

Cardiovascular  stress  test 

Cardiovascular  stress  test 

Cardiac  drug  stress  test  ... 

Cardiac  drug  stress  test  ... 

Cardiac  drug  stress  test  ... 

Microvolt  t-wave  assess  ... 

Microvolt  t-wave  assess  ... 

Microvolt  t-wave  assess  ... 

Rhythm  ECG  with  report  .. 

Rhythm  ECG,  tracing  

Rhythm  ECG,  report 

ECG  nx)nitor/report,  24 
hrs. 

ECG  monitor/record,  24 
hrs. 

ECG  monitor/report,  24 
hrs. 

ECG  monitor/review,  24 
hrs. 


Physician 
work 
RVUs 


1.27 

1.88 

0.00 
3.80 

0.23 
2.25 
4.60 
3.52 
1.77 
3.28 

3.00 

7.25 

0.00 

1.80 

1.80 

0.00 

1.44 

1.44 

0.00 

14.84 

4.17 

10.98 

2.97 

21.80 

22.70 

17.34 

0.00 

0.00 

12.09 

3.26 

12.00 
6.00 
0.17 

0.00 
0.17 
0.00 
0.52 
0.75 
0.45 
0.00 
0.30 
1.17 
1.17 
0.00 
0.75 
0.75 
0.00 
0.16 
0.00 
0.16 
0.52 

0.00 

0.00 

0.52 


Non- 
facility  PE 
RVUs 


2.87 

3.96 

0.00 
N/A 

N/A 
6.82 

N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
8.06 
5.29 
0.72 
4.56 
2.86 
0.57 
2.29 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

0.00 
0.00 
N/A 
N/A 

N/A 
f^A 
0.52 

0.45 
0.06 
6.02 
0.19 
1.97 
0.17 
1.68 
0.12 
1.58 
0.46 
1.12 
8.37 
0.30 
8.08 
0.20 
0.15 
0.05 
3.62 

1.24 

2.19 

0.20 


Facility 
PE  RVUs 


0.62 

0.98 

0.00 
1.00 

0.23 
1.20 
2.12 
1.08 
0.87 
1.32 

1.21 

2.87 

N/A 

I^A 

0.72 

N/A 

f^A 

0.57 

N/A 

6.19 

1.67 

4.64 

1.19 

12.00 

12.40 

9.95 

0.00 
0.00 
5.08 
1.30 

4.93 
2.25 
N/A 

N/A 
0.06 

N/A 
0.19 

N/A 
0.17 

N/A 
0.12 

N/A 
0.46 

N/A 

N/A 
0.30 

N/A 

N/A 

N/A 
0.05 

N/A 

N/A 

N/A 

0.20 


Mai- 
practice 
RVUs 


0.07 

0.07 

0.00 
0.21 

0.01 
0.08 
0.17 
0.17 
0.06 
0.12 

0.14 

0.22 
0.38 
0.26 
0.06 
0.20 
0.15 
0.04 
0.11 
0.71 
0.20 
0.52 
0.14 
1.14 
1.18 
0.90 

0.00 
0.00 
0.58 
0.16 

0.63 
0.31 
0.03 

0.02 
0.01 
0.15 
0.02 
0.11 
0.01 
0.09 
0.01 
0.11 
0.04 
0.07 
"0.11 
0.02 
0.09 
0.02 
0.01 
0.01 
0.21 

0.07 

0.12 

0.02 


(  Bscriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Aoolv 
Amen(Jan  Dental  Association.  All  rights  resen/ad.  ^^ 


Non- 
acJIity 
total 


4.21 

5.91 

0.00 
N/A 

N/A 
9.15 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 
8.44 
7.35 
2.58 
4.76 
4.45 
2.05 
2.40 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

0.00 
0.00 

N/A 
N/A 

N/A 
N/A 
0.72 


0.47 
0.24 
6.17 
0.73 
2.83 
0.63 
1.77 
0.43 
2.86 
1.67 
1.19 
9.23 
1.07 
8.17 
0.38 
0.16 
0.22 
4.35 

1.31 

2.31 

0.74 


Facility 
total 


1.96 

2.93 

0.00 
5.01 

0.47 
3.53 
6.89 
4.77 
2.70 
4.72 

4.35 

10.34 

N/A 

N/A 

2.58 

N/A 

N/A 

2.05 

N/A 

21.74 

6.04 

16.14 

4.30 

34.94 

36.28 

28.19 

0.00 
0.00 

17.75 
4.72 

17.56 
8.56 
N/A 

N/A 
0.24 
N/A 
0.73 
N/A 
0.63 
N/A 
0.43 
N/A 
1.67 
N/A 
N/A 
1.07 
N/A 
N/A 
N/A 
0.22 
N/A 

N/A 

N/A 

0.74 


Global 


XXX 

XXX 

XXX 
000 

000 
000 
000 
000 
000 

zzz 

zzz 

000 
XXX 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 

zzz 

000 

zzz 

090 
090 
090 

090 
090 
000 

zzz 

000 

zzz 

XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 


1CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physidan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acilJty 
total 

Facility 
total 

Gk)bal 

93230  

.%. 

A 

ECG  monitor/report,  24 

hrs. ; 
Ecg  monitor/record,  24  hrs 

0.52 

3.89 

N/A 

0.22 

4.63 

N/A 

XXX 

93231  

A 

0.00 

1.52 

N/A 

0.09 

1.61 

N/A 

XXX 

93232  

A 

ECG  monitor/report,  24 

hrs. 
ECG  nfKjnitor/review,  24 

hrs. 
ECG  monitor/report,  24 

hrs. 
ECG  monitor/report,  24 

hrs. 
ECG  monitor/review,  24 

hrs. 
ECG  record/review 

0.00 

2.18 

N/A 

0.11 

2.29 

N/A 

XXX 

93233  

A 

0.52 

0.20 

0.20 

0.02 

0.74 

0.74 

XXX 

93235  

A 

0.45 

2.79 

N/A 

0.13 

3.37 

N/A 

XXX 

93236  

A 

0.00 

2.62 

N/A 

0.12 

2.74 

N/A 

XXX 

93237  

A 

0.45 

D.17 

0.17 

0.01 

0.63 

0.63 

XXX 

93268  ..:.... 

A 
A 

0.52 
0.00 

7.45 

1.24 

N/A 

N/A 

0.24 
0.07 

8.21 
1.31 

N/A 
N/A 

XXX 

93270  

ECG  recording 

XXX 

93271  

A 

Ecg/monltoring  and  anal- 

0.00 

6.02 

N/A 

0.15 

6.17 

N/A 

XXX 

93272  

A 

Epg/revlew,  Interpret  only 

0.52 

0.19 

0.19 

0.02 

0.73 

0.73 

XXX 

93278  

A 

ECG/slgnal-averaged  

0.25 

1.25 

N/A 

0.10 

1.60 

N/A 

XXX 

93278  

26  

A 

ECG/signal-averaged  

0.25 

0.10 

0.10 

0.01 

0.36 

0.36 

XXX 

93278  

TC 

A 

ECG/s»gnal-averaged  

0.00 

1.15 

N/A 

0.09 

1.24 

N/A 

XXX 

93303 

■zei'..... 

TO 

A 
A 
A 

Echo  transthoracic 

1.30 
1.30 
0.00 

4.35 
0.49 
3.86 

N/A 
0.49 
N/A 

0.23 
0.04 
0.19 

5.88 
1.83 
4.05 

N/A 
1.83 
N/A 

XXX 

93303 

EctTO  transthoracic 

XXX 

93303  

Echo  transthoracic 

XXX 

93304 

26'".!" 
TC 

A 
A 
A 

Echo  transthoracic 

.      0.75 
0.75 
0.00 

2.23 
0.29 
1.94 

N/A 
0.29 
N/A 

0.13 
0.02 
0.11 

3.11 
1.06 
2.05 

N/A 
1.06 
N/A 

XXX 

93304 

Echo  transthoracic 

XXX 

93304  

Echo  transtfroracic 

XXX 

93307 

26""" 
TC 

A 
A 
A 

Echo  exam  of  fieart 

0.92 
0.92 
0.00 

4.22 
0.36 
3.86 

N/A 
0.36 
N/A 

0.22 
0.03 
0.19 

5.36 
1.31 
4.05 

N/A 
1.31 
N/A 

XXX 

93307 

Echo  exam  of  heart 

XXX 

93307  ....;.. 

Echo  exam  of  heart 

XXX 

93308 

26  ..... 
TC 

A 
A 
A 
A 

Echo  exam  of  tieart 

0.53 
0.53 
0.00 
2.20 

2.15 
0.21 
1.94 
4.58 

N/A 
0.21 
N/A 
N/A 

0.13 
0.02 
0.11 
0.32 

2.81 
0.76 
2.05 
7.10 

N/A 
0.76 
N/A 
N/A 

XXX 

93308 

Ecfio  exam  of  heart 

XXX 

93308 

Echo  exam  of  heart 

XXX 

93312  

Echo  transesophageal 

XXX 

93312  

26  

A 

Echo  transesophageal 

2.20 

0.80 

0.80 

0.08 

3.08 

3.08 

XXX 

93312  

TC 

A 

Echo  transesophageal 

0.00 

3.78 

N/A 

0.24 

4.02 

N/A 

XXX 

93313  

A 

Echo  transesophageal 

0.95 

N/A 

0.21 

0.05 

N/A 

1.21 

XXX 

93314  

A 

Echo  transesophageal 

1.25 

4.26 

N/A 

0.28 

5.79 

N/A 

XXX 

93314  

26  

A 

Echo  transesophageal 

1.25 

0.48 

0.48 

0.04 

1.77 

1.77 

XXX 

93314  

TC 

A 

Echo  transesophageal 

0.00 

3.78 

N/A 

0.24 

4.02 

N/A 

XXX 

93315  

C 

Echo  transesophageal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

93315  

26  

A 

Echo  transesophageal 

2.78 

1.03 

1.03 

0.10 

3.91 

3.91 

XXX 

93315  

TC 

C 

Echo  transesophageal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

93316  

A 

Echo  transesophageal 

0.95 

N/A 

0.24 

0.05 

N/A 

1.24 

XXX 

93317  

C 

Ecfio  transesophageal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

93317  

26  

A 

Echo  transesophageal 

1.83 

0.68 

0.68 

0.06 

2.57 

2.57 

XXX 

93317  

TC 

C 

Echo  transesophageal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

93318  

C 

Echo  transesophageal 
Intraop. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

93318  

26  

A 

Echo  transesophageal 
intraop. 

2.20 

0.48 

N/A 

0.06 

2.74 

N/A 

XXX 

93318  

TC 

C 

Echo  transesophageal 
intraop. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

93320  

A 

Doppier  echo  exam,  heart 

0.38 

1.86 

N/A 

0.11 

2.35 

N/A 

n? 

93320 

26  

A 

Doppler  echo  exam,  heart 

0.38 

0.15 

0.15 

0.01 

0.54 

0.54 

/// 

93320  

TC 

A 

Doppier  echo  exam,  heart 

0.00 

1.71 

N/A 

0.10 

1.81 

N/A 

/// 

93321  ....... 

A 

Doppler  echo  exam,  heart 

0.15 

1.17 

N/A 

0.08 

1.40 

N/A 

/// 

93321  

26  

A 

Doppier  echo  exam,  heart 

0.15 

0.06 

0.06 

0.01 

0.22 

0.22 

/7/ 

93321  

TC 

A 

Doppler  echo  exam,  heart 

0.00 

1.11 

N/A 

0.07 

1.18 

N/A 

/// 

93325  

A 

Doppler  color  flow  add-on 

0.07 

2.93 

N/A 

0.18 

3.18 

N/A 

iif 

93325  

26  

A 

Doppler  color  flow  add-on 

0.07 

0.03 

0.03 

0.01 

0.11 

0.11 

ILL 

93325  

TC 

A 

Doppler  color  flow  add-on 

0.00 

2.90 

N/A 

0.17 

3.07 

N/A 

/// 

93350 

A 
A 
A 
A 

Echo  transthoracic 

1.48 
1.48 
0.00 
3.02 

2.34 

0.58 

1.76 

18.08 

N/A 
0.58 
N/A 
N/A 

0.13 
002 
0.11 
1.03 

3.95 

2.08 

1.87 

22.13 

N/A 
2.08 
N/A 
N/A 

XXX 

93350 

26  

TC 

Echo  transthoracic 

XXX 

93350 

Echo  transthoracic 

XXX 

93501  

Right  heart  catheterization 

000 

'  OPT  codes  and  descriptions  only  are  copyright  Anoerican  Medical  Association.  All  Rights  Reserved.  Applicable  FARSTOFARS  Appty. 
^Copyright  American  Dental  Association  AD  rights  reserved. 
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93501 

93501 

93503. 

93505. 

93505. 

93505. 

93508. 

93508. 

93508. 

93510. 
93510. 
93510. 
93511  . 
93511  . 
93511  . 
93514  . 
93514  . 
93514., 
93524  .. 
93524. 
93524  .. 
93526.. 
93526.. 
93526.. 

93527  .. 
93527.. 
93527.. 
93528.. 

93528  .. 

93528  .. 

93529  .. 
93529.. 
93529.. 
93530.. 
93530.. 
93530.. 
93531  .. 


93531 

93531 

93532 

93532 

93532 

93533. 

93533. 

93533. 

93539. 
93540. 

93541  . 

93542  . 

93543  . 

93544  . 
93545. 
93555. 


ffOO    j  Status 


2( 

jr. 


2< 

TC 


2( 

T(; 


26 
T( 

26 
T( 


26 
TC 

26 
TC 


26 

TC 

26 
TC 

26 

TO 

26 
TO 

26 

TO 


26 

Td 

26 
TC 


26 
TC 


'  CPT  codes  and 
'  Copyright  Amencin 
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Description 


A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 
A 
A 

A 
A 
A 
A 
A 


Right  heart  catheterization 

Right  heart  cathetenzation 

Insert/place  heart  catheter 

Biopsy  of  heart  linir>g 

Biopsy  of  heart  lining 

Biopsy  of  heart  lining 

Cath  placement, 
angiography. 

C^th  placement, 
angiography. 

Cath  placement, 
angiography. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Left  heart  catheterization  .. 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  catheters  

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  catheters 

Rt  &  Lt  heart  catheters 

Rt,  It  heart  catheterization 

Rt,  It  heart  catheterization 

Rt,  It  heart  catheterization 

Rt  heart  cath,  congenital  .. 

Rt  heart  cath,  congenital  .. 

Rt  heart  cath.  congenita!  .. 

R  &  I  heart  cath,  con- 
genital. 

R  &  I  heart  cath,  con- 
genital. 

R  &  I  heart  cath,  con- 
genital. 

R  ^  I  heart  cath,  con- 
genital. 

R  &  I  heart  cath,  con- 
genital. 

R  &  I  heart  cath,  con- 
genital. 

R  &  I  heart  cath,  con- 
genital. 

R  &  I  heart  cath,  con- 
genital. 

R  &  I  heart  cath,  con- 
genital. 

Injection,  cardiac  cath  

Injection,  cardiac  cath  

Injection  for  lung 

angiogram. 
Injection  for  heart  x-rays  .. 
Injection  for  heart  x-rays  .. 
Injection  for  aortography  .. 
Inject  for  coronary  x-rays  .. 
Imaging,  cardiac  cath  


Physician 
work 
RVUs 


3.02 
0.00 
2.91 
4.38 
4.38 
0.00 
4.10 

4.10 

0.00 

4.33 

4.33 

0.00 

5.03 

5.03 

0.00 

7.05 

7.05 

0.00 

6.95 

6.95 

0.00 

5.99 

5.99 

0.00 

7.28 

7.28 

0.00 

9.00 

9.00 

0.00 

4.80 

4.80 

0.00 

4.23 

4.23 

0.00 

8.35 

8.35 

0.00 

10.00 

10.00 

0.00 

6.70 

6.70 

0.00 

0.40 
0.43 
0.29 

0.29 
0.29 
0.25 
0.40 
0.81 
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Non- 
facility  PE 
RVUs 


1.18 
16.90 
N/A 
3.70 
1.72 
1.98 
14.73 

2.13 

12.60 

39.18 

2.22 
36.96 
38.48 

2.50 
35.98 
39.18 

3.20 
35.98 
50.27 

3.25 
47.02 
51.18 

2.88 
48.30 
50.41 

3.39 
47.02 
51.14 

4.12 
47.02 
49.35 

2.33 
47.02 
18.89 

1.98 
16.90 
51.97 

3.67 
48.30 
51.37 

4.36 
47.02 
49.89 

2.87 

47.02 

N/A 
N/A 
N/A 

I^A- 
N/A 
N/A 
N/A 
6.60 


Facility 
PE  RVUs 


1.18 
N/A 
0.69 
N/A 
1.72 
N/A 
N/A 

2.13 

N/A 

N/A 

2.22 

N/A 

N/A 

2.50 

N/A 

N/A 

3.20 

N/A 

N/A 

3.25 

N/A 

N/A 

2.88 

N/A 

N/A 

3.39 

N/A 

N/A 

4.12 

N/A 

N/A 

2.33 

N/A 

N/A 

1.98 

N/A 

N/A 

3.67 

N/A 

N/A 

4.36 

N/A 

N/A 

2.87 

N/A 

0.16 
0.17 
0.12 

0.11 
0.12 
0.10 
0.16 
N/A 


Mal- 
practice 
RVUs 


0.16 
0.87 
0.16 
0.36 
0.23 
0.13 
0.75 

0.21 

0.54 

2.13 

0.22 

1.91 

2.11 

0.26 

1.85 

2.22 

0.37 

1.85 

2.79 

0.36 

2.43 

2.81 

0.31 

2.50 

2.81 

0.38 

2.43 

2.90 

0.47 

2.43 

2.68 

0.25 

2.43 

1.11 

0.24 

0.87 

2.96 

0.46 

2.50 

2.95 

0.52 

2.43 

2.86 

0.43 

2.43 

0.01 
0.01 
0.01 

0.01 
0.01 
0.01 
0.01 
0.31 


Non- 
acillty 
total 


4.36 

17.77 

N/A 

8.44 

6.33 

2.11 

19.58 

6.44 

13.14 

45.64 

6.77 
38.87 
45.62 

7.79 
37.83 
48.45 
10.62 
37.83 
60.01 
10.56 
49.45 
59.98 

9.18 
50.80 
60.50 
11.05 
49.45 
63.04 
13.59 
49.45 
56.83 

7.38 
49.45 
24.23 

6.45 
17.77 
63.28 

12.48 

50.80 

64.32 

14.88 

49.45 

59.45 

10.00 

49.45 

N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
7.72 


Facility 
total 


4.36 
N/A 

3.76 
f^A 

6.33 
N/A 
N/A 

6.44 

N/A 

N/A 
6.77 
N/A 
N/A 
7.79 
N/A 
N/A 

10.62 
N/A 
N/A 

10.56 
N/A 
N/A 
9.18 
N/A 
N/A 

11.05 
N/A 
N/A 

13.59 
N/A 
N/A 
7.38 
N/A 
N/A 

6.45 
N/A 
N/A 

12.48 
N/A 
N/A 

14.88 
I^A 
N/A 

10.00 

N/A 

0.57 
0.61 
0.42 

0.41 
0.42 
0.36 
0.57 
N/A 


Global 


000 
000 
000 
000 
000 
000 
000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 

000 
000 
000 

000 
.000 

000 

000 
XXX 
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93555  

93555  

93556  

26  

TC 

93556  

93556  

93561  

26  

TC 

93561  

93561  

93562  

26  

TC 

93562  

93562  

93571  

26  

TC 

93571  

93571  

93572  

26  

TC 

93572  

93572  

93580  

26  ...... 

TC  ..... 

93581  

93600  

93600  

93600  

93602  

26  

TC 

93602  

93602  

93603  

26  

TC 

93603  

93603  

93609  

26  

TC 

93609  

93609  

93610  

26  

TC 

93610 

93610  

93612  

26  

TC 

93612  

93612  

93613  

26  

TC 

93615  

93615  

93615  

93616  

26  

TC 

93616  

93616  

93618  

26  

TC 

93618  

93618  

93619  

26  

TC 

93619  

93619  

26  

TC  ..... 

MOD 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 

A 


Description 


Imaging,  cardiac  cath  ...... 

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Imaging,  cardiac  cath  

Cardiac  output  measure- 
ment. 

Cardiac  output  measure- 
ment. 

Cardiac  output  measure- 
ment. 

Cardiac  output  measure- 
ment. 

Cardiac  output  measure- 
ment. 

Cardiac  output  measure- 
ment. 

Heart  flow  reserve  meas- 
ure. 

Heart  flow  reserve  meas- 
ure. 

Heart  flow  reserve  meas- 
ure. 

Heart  flow  reserve  meas- 
ure. 

Heart  flow  reserve  meas- 
ure. 

Heart  flow  reserve  meas- 
ure. 

Transcath  closure  of  asd  . 

Transcath  closure  of  vsd  . 

Bundle  of  His  recording  ... 

Bundle  of  His  recording  ... 

Bundle  of  His  recording  ... 

Intra-atrial  recording  

Intra-atrial  recording  

Intra-atrial  recording  

Right  ventricular  recording 

Right  ventricular  recording 

Right  ventricular  recording 

Map  tachycardia,  add-on  . 

Map  tachycardia,  add-on  ., 

Map  tachycardia,  add-on  . 

Intra-atrial  pacing 

Intra-atrial  pacing 

Intra-atrial  pacing 

Intraventricular  pacing 

Intraventricular  pacing  

Intraventricular  pacing  

Electrophys  map  3d,  add- 
on. 

Esophageal  recording  

Esophageal  recording  

Esophageal  recording  

Esophageal  recording  

Esophageal  recording  

Esophageal  recording  

Heart  rhythm  pacing 

Heart  rhythm  pacing 

Heart  rtiythm  pacing  

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 


Physician 
work 
RVUs 


0.81 
0.00 
0.83 
0.83 
0.00 
0.50 

0.50 

0.00 

0.16 

0.16 

0.00 

1.80 

1.80 

0.00 

1.44 

1.44 

0.00 

18.00 
24.43 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
2.12 
2.12 
0.00 
5.00 
5.00 
0.00 
3.02 
3.02 
0.00 
3.02 
3.02 
0.00 
7.00 

0.99 
0.99 
0.00 
1.49 
1.49 
0.00 
4.26 
4.26 
0.00 
7.32 

7.32 

0.00 


f^n- 

facility  PE 

RVUs 


0.32 
6.28 
10.22 
0.33 
9.89 
0.69 

0.16 

0.52 

0.37 

0.05 

0.32 

5.26 

0.69 

4.56 

2.79 

0.50 

2.29 

N/A 
N/A 
2.80 
0.85 
1.95 
1.95 
0.84 
1.11 
2.51 
0.83 
1.68 
4.71 
1.99 
2.72 
2.54 
1.18 
1.35 
2.79 
1.18 
1.61 
N/A 

0.59 
0.27 
0.32 
0.75 
0.43 
0.32 
5.67 
1.71 
3.96 
10.61 

2.91 

7.71 


Facility 
PE  RVUs 


0.32 

N/A 
N/A 
0.33 
N/A 
N/A 

0.16 
N/A 
N/A 

0.05 
N/A 
N/A 

0.69 
N/A 
N/A 

0.50 
N/A 

7.33 

9.82 
N/A 

0.85 
N/A 
N/A 

0.84 
N/A 
N/A 

0.83 
N/A 
N/A 

1.99 
N/A 
N/A 

1.18 
N/A 
N/A 

1.18 
N/A 

2.82 


Mal- 
practice 
RVUs 


2.91 
N/A 


0.03 
0.28 
0.45 
0.03 
0.42 
0.07 

0.02 

0.05 

0.04 

0.01 

0.03 

I 

0.31 

0.11 

0.20 

0.28 

0.17 

0.11 

1.14 
1.14 
0.22 
0.11 
0.11 
0.18 
0.12 
0.06 
0.20 
Oil 
0.09 
0.66 
0.52 
0.14 
0.25 
0.17 
0.08 
0.26 
0.17 
0.09 
0.52 


Non- 
acility 
total 


Facility 
total 


N/A 

0.05 

0.27 

0.03 

N/A 

0.02 

N/A 

0.08 

0.43 

0.06 

N/A 

0.02 

N/A 

0.42 

1.71 

0.22 

N/A 

0.20 

r^A 

0.77 

0.38 
0.39 


1.16 

6.56 
11.50 

1.19 
10.31 

1.26 

0.68 

0.57 

0.57 

0.22 

0.35 

7.37 

2.60 

4.76 

4.51 

2.11 

2.40 

N/A 
N/A 
5.14 
3.08 
2.06 
4.25 
3.08 
1.17 
4.83 
3.06 
1.77 
10.37 
7.51 
2.86 
5.81 
4.37 
1.43 
6.07 
4.37 
1.70 
N/A 

1.63 
1.29 
0.34 
2.32 
1.98 
0.34 

10.35 
6.19 
4.16 

18.70 

10.61 
8.10 


1.16 
N/A 
N/A 

1.19 
N/A 
N/A 

0.68 

N/A 

N/A 

0.22 

N/A 

N/A 

2.60 

N/A 

N/A 

2.11 

N/A 

26.47 

35.39 

N/A 

3.08 
N/A 
N/A 

3.08 
N/A 
N/A 

3.06 
N/A 
N/A 

7.51 

r^A 

N/A 
4.37 

N/A 

N/A 
4.37 

N/A 
10.34 

N/A 
1.29 
N/A 
N/A 
1.98 
IM/A 
N/A 
6.19 
N/A 
N/A 

10.61 

N/A 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
000 

000 

000 

000 

000 

000 

zzz 
zzz 
zzz 
zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 

zzz 

000 

000 
000 
000 
000 
000 
000 
000 
000 
000 

000 

000 


1  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resented  Applicable  FARS/DFARS  Apply 

2  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


93620 

93620 

93620 

93621  . 

93621 

93621  . 

93622. 

93622. 

93622. 

93623. 
93623. 
93623. 
93624. 
93624. 
93624. 
93631  . 
93631  . 
93631  . 
93640. 
93640. 
93640. 
93641  . 


93641  

93641  

93642  

93642 

93642  

93650  

93651  

93652  ....... 


93660 
93660 
93660 
93662 
93662 
93662 
93701 
93701 
93701 
93720 


93721 
93722 
93724 

93724 


KOO 


2< 

T<; 
T(; 

2C 
T< 


2€ 
TC 


2€ 
TC 

26 

TC 


26 
TC 


26 
TC 

26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
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Status 


C 
A 
C 
C 
A 
C 
C 


Description 


Electrophysiology  evalua- 
tion. 

Electrophysiologv  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysioiogy  evalua- 
tion. 

Electrophysiology  evalua- 
tion 

Stimulation,  pacing  heart  .. 

Stimulation,  pacing  heart  .. 

Stimulation,  pacing  heart .. 

Electrophysiologic  study  ... 

Electrophysiologic  study  ... 

Electrophysiologic  study  ... 

Heart  pacing,  mapping  

Heart  pacing,  mapping  ..... 

Heart  pacing,  mapping  

Evaluation  heart  device  .... 

Evaluation  heart  device  .... 

Evaluation  heart  device  .... 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Electrophysiology  evalua- 
tion. 

Ablate  heart  dysrhythm 
focus. 

Ablate  heart  dysrhythm 
focus. 

Ablate  heart  dysrhythm 
focus. 

Tilt  table  evaluation  

Tilt  table  evaluation  

Titt  table  evaluation  

Intracardiac  ecg  (ice) 

Intracardiac  ecg  (ice) 

Intracardiac  ecg  (Ice) 

Bioimpedance,  thoracic  .... 

Bioimpedance,  thoracic  .... 

Bioimpedance,  thoracic  .... 

Total  body 
plethysmography. 

Plethysmography  tracing  .. 

Plethysmography  report  ... 

Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 


Physician 
work 
RVUs 


0.00 

11.59 

0.00 

0.00 

2.10 

0.00 

0.00 

3.10 

0.00 

0.00 
2.85 
0.00 
4.81 
4.81 
0.00 
7.60 
7.60 
0.00 
3.52 
3.52 
0.00 
5.93 

5.93 

0.00 

4.89 

4.89 

0.00 

10.51 

16.25 

17.68 

1.89 
1.89 
0.00 
0.00 
2.80 
0.00 
0.17 
0.17 
0.00 
0.17 

0.00 
0.17 
4.89 

4.89 


Non- 
facility  PE 
RVUs 


0.00 

4.61 

0.00 

0.00 

0.84 

0.00 

0.00 

1.23 

0.00 

0.00 
1.13 
0.00 
4.23 
2.25 
1.98 
8.95 
2.80 
6.15 
8.57 
1.39 
7.18 
9.54 

2.36 

7.18 

9.10 

1.92 

7.18 

N/A 

N/A 

N/A 

2.44 
0.76 
1.68 
0.00 
1.13 
0.00 
1.04 
0.07 
0.97 
1.14 

0.71 
0.05 
5.92 

1.95 


Facility 
PE  RVUs 


0.00 

4.61 

0.00 

0.00 

0.84 

0.00 

0.00 

1.23 

0.00 

0.00 
1.13 
0.00 
N/A 
2.25 
N/A 
N/A 
2.80 
N/A 
N/A 
1.39 
N/A 
f^A 

2.36 

N/A 

N/A 

1.92 

N/A 

4.53 

6.47 

7.04 

N/A 
0.76 

N/A 
0.00 
1.13 
0.00 

N/A 
0.07 

N/A 

N/A 

N/A 
0.05 
N/A 

1.95 


Mal- 
practice 
RVUs 


lescnptions  onty  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association  All  nghts  reserved 


0.00 

0.60 

0.00 

0.00 

0.15 

0.00 

0.00 

0.67 

0.00 

0.00 
0.15 
0.00 
0.36 
0.25 
0.11 
1.17 
0.66 
0.51 
0.53 
0.18 
0.35 
0.66 

0.31 

0.35 

0.51 

0.16 

0.35 

0.55 

0.85 

0.92 

0.08 
0.06 
0.02 
0.00 
0.41 
0.00 
0.02 
0.01 
0.01 
0.06 

0.05 
0.01 
0.38 

0.18 


Non- 
acility 
total 


0.00 

16.80 

0.00 

0.00 

3.09 

0.00 

0.00 

5.00 

0.00 

0.00 
4.13 
0.00 
9.40 
7.31 
2.09 

17.72 

11.06 
6.66 

12.62 
5.09 
7.53 

16.13 

8.60 

7.53 

14.50 

6.97 

7.53 

N/A 

N/A 

N/A 

4.41 
2.71 
1.70 
0.00 
4.34 
0.00 
1.23 
0.25 
0.98 
1.37 

0.76 

0.23 

11.19 

7.02 


Facility 
total 


0.00 

16.80 

0.00 

0.00 

3.09 

0.00 

0.00 

5.00 

0.00 

0.00 

4.13 

0.00 

N/A 

7.31 

N/A 

.    N/A 

11.06 

N/A 

N/A 

5.09 

N/A 

N/A 

8.60 

N/A 

N/A 

6.97 

N/A 

15.59 

23.57 

25.64 

N/A 
2.71 

N/A 
0.00 
4.34 
0.00 

N/A 
0.25 

N/A 

N/A 

N/A 
0.23 
(M/A 

7.02 


Global 


000 
000 
000 

zzz 

zzz 

zzz 

zzz 

zzz 

zzz 

zzz 
zzz 
zzz 

000 
000 
000 
000 
000 
000 
000 
000 
000 
000 

000 

000 

000 

000 

000 

000 

000 

000 

000 
000 
000 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
000 

000 


^CPT/ 
2HCPCS 


MOD 


93724  

TC 

93727  

93731  

93731 ,. 

26  

93731  

TC 

93732  

93732  

26  

93732  

TC 

93733  

93733  

26  

93733  

TC 

93734  

93734  

26  

93734  

TC 

93735  

93735  

26  

93735  

TC 

93736  

93736 

26  

93736  

TC  ..... 

93740  

93740  

26  

93740  

TC  ..... 

93741  

93741  

26  

93741  

TC  ....r 

93742  

93742  

26  

93742  

TC  ..... 

93743  

93743  

26  

93743  

TC 

93744  

Status 


A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 

8 

B 

8 

A 

A 

A 

A 

A 

A 

A 

A 

A 

A 


Description 


Analyze  pacemaker  sys- 
tem. 

Analyze  ilr  system  

Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 

Telephone  analy,  pace- 
maker. 

Telephone  analy,  pace- 
maker. 

Telephone  analy,  pace- 
maker. 

Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 

.Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 

Analyze  pacemaker  sys- 
tem. 

Telephone  analy,  pace- 
maker. 

Telephone  analy,  pace- 
maker. 

Telephone  analy,  pace- 
maker. 

Temperature  gradient 
studies. 

Temperature  gradient 
studies. 

Temperature  gradient 
studies. 

Analyze  ht  pace  device 
sngl. 

Analyze  ht  pace  device 
sngl. 

Analyze  ht  pace  device 
sngl. 

Analyze  ht  pace  device 
sngl. 

Analyze  ht  pace  device 
sngl. 

Analyze  ht  pace  device 
sngl. 

Analyze  ht  pace  device 
dual. 

Analyze  ht  pace  device 
dual. 

Analyze  ht  pace  device 
dual. 

Analyze  ht  pace  device 
dual.' 


Physrcian 
work 
RVUs 


0.00 

0.52 
0.45 

0.45 

0.00 

0.92 

0.92 

0.00 

0.17 

0,17 

0.00 

0.38 

0.38 

0.00 

0.74 

0.74 

0.00 

0.15 

0.15 

0.00 

0.16 

0.16 

0.00 

0.80 

0.80 

0.00 

0.91 

0.91 

0.00 

1.03 

1.03 

0.00 

1.18 


Non- 
facility  PE 
RVUs 


3.96 

0.20 
0.67 

0.18 

0.49 

0.87 

0.36 

0.51 

0.79 

0.07 

0.73 

0.50 

0.15 

0.35 

0.74 

0.29 

0.44 

0.69 

0.06 

0.63 

0.20 

0.04 

0.15 

0.99 

0.32 

0.67 

1.03 

0.36 

0.67 

1.14 

0.41 

0.73 

1.14 


Facility 
PE  RVUs 


N/A 

0.20 
N/A 

0.18 

N/A 

N/A 

0.36 

N/A 

N/A 

0.07 

N/A 

N/A 

0.15 

N/A 

N/A 

0.29 

I^A 

N/A 

0.06 

N/A 

N/A 

0.04 

N/A 

N/A 

0.32 

N/A 

N/A 

0.36 

N/A 

N/A 

0.41 

N/A 

N/A 


Mal- 
practice 
RVUs 


^  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association 
'Copyright  American  Dental  Association.  All  rights  resen/ed 


All  Rights  Reserved  AppKcatile  FARS/DFARS  Appty. 


0.20 

0.05 
0.05 

0.02 

0.03 

0.06 

0.03 

0.03 

0.06 

0.01 

0.05 

0.03 

0.01 

0.02 

0.06 

0.03 

0.03 

0.06 

0.01 

0.05 

0.02 

0.01 

0.01 

0.05 

0.02 

0.03 

0.05 

0.02 

0.03 

0.06 

0.03 

0.03 

0.06 


Non- 
acility 
total 


4.16 

0.77 
1.17 

0.65 

0.52 

1.85 

1.31 

0.54 

1.02 

0.25 

0.78 

0.91 

0.54 

0.37 

1.54 

1.06 

0.47 

0.90 

0.22 

0.68 

0.38 

0.21 

0.16 

1.84 

1.14 

0.70 

1.99 

1.29 

0.70 

223 

1.47 

0.76 

2.38 


Facility 
total 


N/A 

0.77 
N/A 

0.65 

N/A 

N/A 

1.31 

N/A 

N/A 

0.25 

N/A 

N/A 

0.54 

t^A 

N/A 

1.06 

N/A 

N/A 

0.22 

N/A 

N/A 

0.21 

N/A 

N/A 

1.14 

N/A 

N/A 

1.29 

N/A 

N/A 

1.47 

N/A 

N/A 


Gk)bal 


000 

XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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'CPT/ 
2HCPCS 


93744 

93744 

93770 
93770 
93770 
93784 
93786 
93790 

93797 

93798 

93799 

93799 

93799 

93875 

93875 

93875 

93880 

93880 

93880 

93882 

93882 

93882 

93886 

93886 

93886 

93888 

93888 

93888 

93922 

93922 

93922 

93923 

93923 

93923 

93924 

93924 

93924 

93925 

93925 

93925 

93926 

93926 

93926 

93930 

93930 

93930 

93931 

93931 

93931 

93965 

93965 

93965 

93970 

93970 

93970 

93971 

93971 

93971 

93975 

93975 

93975 

93976 

93976 


MOD 


26 
TC 


26 

TC 


26 
TC 


26 
TCJ 

26 
TO 

26 
TCI 

26 
TO 

26 
TCI 

26 

Ta 

26 
TCI 

26 
Td 

26 
TCI 

26 
Td 

26 
TC 


26 
TCI 


26 
TCI 

26 
TC 


26 
TC 


26 
TC 


26 


'CPT  codes  and 
'Copyright 


Amencan 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 

A 

B 
B 
B 
A 
A 
A 

A 
A 
C 
C 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Analyze  ht  pace  device 
dual. 

Analyze  ht  pace  device 
dual. 

Measure  venous  pressure 

Measure  venous  pressure 

Measure  venous  pressure 

Ambulatory  BP  monitoring 

Ambulatory  BP  recording 

Review/report  BP  record- 
ing. 

Cardiac  rehab 

Cardiac  rehab/monitor 

Cardiovascular  procedure 

Cardiovascular  procedure 

Cardiovascular  procedure 

Extracranial  study  

Extracranial  study 

Extracranial  study  

Extracranial  study  

Extracranial  study  

Extracranial  study 

Extracranial  study  

Extracranial  study  

Extracranial  study 

Intracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Intracranial  study  

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study ;.. 

Extremity  study 

Extremity  study 

Extrennity  study 

Extremity  study 

Extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Lower  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Upper  extremity  study  

Extremity  study 

Extremity  study „ 

Extremity  study 

Extremity  study  

Extremity  study  

Extremity  study 

Extremity  study 

Extremity  study 

Extremity  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 


Physician 
work 
RVUs 


1.18 

0.00 

0.16 
0.16 
0.00 
0.17 
0.00 
0.17 

0.18 

0.28 

0.00 

0.00 

0.00 

0.22 

0.22 

0.00 

0.60 

0.60 

0.00 

0.40 

0.40 

0.00 

0.94 

0.94 

0.00 

0.62 

0.62 

0.00 

0.25 

0.25 

0.00 

0.45 

0.45 

0.00 

0.50 

0.50 

0.00 

0.58 

0.58 

0.00 

0.39 

0.39 

0.00 

0.46 

0.46 

0.00 

0.31 

0.31 

0.00 

0.35 

0.35 

0.00 

0.68 

0.68 

0.00 

0.45 

0.45 

0.00 

1.80 

1.80 

0.00 

1.21 

1.21 


Non- 
facility  PE 
RVUs 


0.47 

0.67 

0.08 
0.05 
0.03 
0.97 
0.91 
0.06 


Facility 
PE  RVUs 


0.47 

N/A 

N/A 
0.05 
N/A 
N/A 
N/A 
0.06 


0.39 

0.07 

0.51 

0.11 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

1.67 

N/A 

0.08 

0.08 

1.59 

N/A 

4.20 

N/A 

0.21 

0.21 

3.99 

N/A 

3.03 

N/A 

0.14 

0.14 

2.88 

N/A 

4.54 

N/A 

0.38 

0.38 

4.17 

N/A 

3.07 

N/A 

0.23 

0.23 

2.84 

N/A 

1.94 

N/A 

0.09 

0.09 

1.85 

N/A 

3.04 

N/A 

0.16 

0.16 

2.88 

N/A 

3.79 

N/A 

0.17 

0.17 

3.62 

N/A 

4.91 

N/A 

0.20 

0.20 

4.71 

N/A 

3.51 

N/A 

0.13 

0.13 

3.37 

N/A 

3.90 

N/A 

0.16 

0.16 

3.74 

N/A 

2.84 

N/A 

0.11 

0.11 

2.74 

N/A 

1.88 

N/A 

0.12 

0.12 

1.76 

N/A 

4.00 

N/A 

0.23 

0.23 

3.77 

N/A 

2.88 

N/A 

0.15 

0.15 

2.73 

N/A 

5.86 

N/A 

0.61 

0.61 

5.25 

N/A 

3.48 

N/A 

0.41 

0.41 

Mal- 
practice 
RVUs 


I  ascnptKxis  only  are  copyright  Amencan  Medical  Association.  AH  Rights  Reserved.  Appticabie  FARS/DFARS  Apply. 
Dentai  Association.  AH  nghts  reserved. 


0.03 

0.03 

0.02 
0.01 
0.01 
0.02 
0.01 
0.01 

0.01 

0.01 

0.00 

0.00 

0.00 

0.10 

0.01 

0.09 

0.33 

0.04 

0.29 

0.22 

0.04 

0.18 

0.37 

0.05 

0.32 

0.26 

0.04 

0.22 

0.13 

0.02 

0.11 

0.22 

0.04 

0.18 

0.26 

0.05 

0.21 

0.33 

0.04 

0.29 

0.22 

0.03 

0.19 

0.34 

0.03 

0.31 

0.22 

0.02 

0.20 

0.12 

0.02 

0.10 

0.38 

0.05 

0.33 

0.25 

0.03 

0.22 

0.47 

0.11 

0.36 

0.31 

0.06 


Non- 
acility 
total 


1.68 

0.70 

0.26 
0.22 
0.04 
1.16 
0.92 
0.24 

0.58 

0.80 

0.00 

0.00 

0.00 

1.99 

0.31 

1.68 

5.13 

0.85 

4.28 

3.65 

0.58 

3.06 

5.85 

1.37 

4.49 

3.95 

0.89 

3.06 

2.32 

0.36 

1.96 

3.71 

0.65 

3.06 

4.55 

0.72 

3.83 

5.82 

0.82 

5.00 

4.12 

0.55 

3.56 

4.70 

0.65 

4.05 

3.37 

0.44 

2.94 

2.35 

0.49 

1.86 

5.06 

0.96 

4.10 

3.58 

0.63 

2.95 

8.13 

2.52 

5.61 

5.00 

1.68 


Facility 
total 


1.68 

N/A 

N/A 
0.22 
N/A 
N/A 
N/A 
0.24 

0.26 

0.40 

0.00 

0.00 

0.00 
N/A 

0.31 
N/A 
N/A 

0.85 
N/A 
N/A 

0.58 
N/A 
N/A 

1.37 
N/A 
N/A 

0.89 
N/A 
N/A 

0.36 
N/A 
N/A 

0.65 
N/A 
N/A 

0.72 
N/A 
N/A 

0.82 
N/A 
N/A 

0.55 
N/A 
N/A 

0.65 
N/A 
N/A 

0.44 
N/A 
N/A 

0.49 
N/A 
N/A 

0.96 
N/A 
N/A 

0.63 
N/A 
N/A 

2.52 
N/A 
N/A 

1.68 


Global 


XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

000 
000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


,  'OPT/ 
2HCPCS 


93976 
93978 
93978 
93978 
93979 
93979 
93979 
93980 
93980 
93980 
93981 
93981 
93981 
93990 
93990 
93990 
94010 
94010 
94010 
94014 

94015 

94016 
94060 
94060 
94060 
94070 
94070 
94070 
94150 
94150 
94150 
94200 

94200 

94200 

94240 
94240 
94240 
94250 
94250 
94250 
94260 
94260 
94260 
94350 

94350 

94350 

94360 
94360 
94360 
94370 

94370 

94370 

94375 


MOD 


TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 

26 
TC 


Status 


Description 


Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Vascular  study 

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Penile  vascular  study  

Doppler  flow  testing 

Doppler  flow  testing 

Doppler  flow  testing 

Breathing  capacity  test  .... 

Breathing  capacity  test 

Breathing  capacity  test  .... 

Patient  recorded 
spirometry. 

Patient  recorded 
spirometry. 

Review  patient  spirometry 

Evaluation  of  wheezing  ... 

Evaluation  of  wheezing  ... 

Evaluation  of  wheezing  ... 

Evaluation  of  wheezing  .... 

Evaluation  of  wheezing  .... 

Evaluation  of  wheezing  .... 

Vital  capacity  test  

Vital  capacity  test  

Vital  capacity  test  

Lung  function  test  (MBC/ 
MW). 

Lung  function  test  (MBC/ 
MW). 

Lung  function  test  (MBC/ 
MW). 

Residual  lung  capacity  

Residual  lung  capacity  

Residual  lung  capacity  

Expired  gas  collection  

Expired  gas  collection  

Expired  gas  collection  

Thoracic  gas  volume  

Thoracic  gas  volume  

Thoracic  gas  volume  

Lung  nitrogen  washout 
curve. 

Lung  nitrogen  washout 
curve. 

Lung  nitrogen  washout 
curve. 

Measure  airflow  resistance 

Measure  airflow  resistance 

Measure  airflow  resistance 

Breath  ainway  closing  vol- 
ume. 

Breath  airway  closing  vol- 
ume. 

Breath  alnway  closing  vol- 
ume. 

Respiratory  flow  volume 
loop. 


Physician 
work 
RVUs 


0.00 
0.65 
0.65 
0.00 
0.44 
0.44 
0.00 
1.25 
1.25 
0.00 
0.44 
0.44 
0.00 
0.25 
0.25 
0.00 
0.17 
0.17 
0.00 
0.52 

0.00 

0.52 
0.31 
0.31 
0.00 
0.60 
0.60 
0.00 
0.07 
0.07 
0.00 
0.11 

0.11 

0.00 

0.26 
0.26 
0.00 
0.11 
0.11 
0.00 
0.13 
0.13 
0.00 
0.26 

0.26 

0.00 

0.26 
0.26 
0.00 
0.26 

0.26 

0.00 

0.31 


Non- 
facility  PE 
RVUs 


3.08 
3.62 
0.22 
3.39 
2.67 
0.16 
2.51 
4.77 
0.42 
4.35 
4.65 
0.15 
4.51 
3.44 
0.09 
3.35 
0.69 
0.05 
0.64 
0.78 

0.61 

0.17 
1.14 
0.10 
1.05 
1.25 
0.19 
1.06 
0.48 
0.03 
0.46 
0.46 

0.03 

0.43 

0.59 
0.08 
0.51 
0.68 
0.03 
0.64 
0.51 
0.04 
0.47 
0.77 

0.08 

0.69 

0.61 
0.08 
0.53 
0.74 

0.08 

0.66 

0.56 


Facility 
PERVUs 


N/A 
N/A 

0.22 
N/A 
N/A 

0.16 
N/A 
WA 

0.42 
N/A 
N/A 

0.15 
N/A 
N/A 

0.09 
f^A 
N/A 

0.05 
N/A 
N/A 

N/A 

0.17 
N/A 

0.10 
N/A 
N/A 

0.19 
N/A 
N/A 

0.03 
N/A 
t^A 

0.03 

N/A 

N/A 
0.08 
N/A 
N/A 
0.03 
N/A 
N/A 
0.04 
N/A 
N/A 

0.08 

f^A 

N/A 
0.08 
N/A 
N/A 

0.08 

N/A 

N/A 


Mal- 
practice 
RVUs 


^  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resenred.  Applicatile  FARS/DFARS  Apply. 
^Copyhght  Amencan  Dental  Association.  All  nghts  reserved. 


0.25 
0.36 
0.05 
0.31 
0.24 
0.04 
0.20 
0.35 
0.07 
0.28 
0.28 
0.02 
0.26 
0.21 
0.02 
0.19 
0.03 
0.01 
0.02 
0.03 

0.01 

0.02 
0.06 
0.01 
0.05 
0.10 
0.02 
0.08 
0.02 
0.01 
0.01 
0.03 

0.01 

0.02 

0.05 
0.01 
0.04 
0.02 
0.01 
0.01 
0.04 
0.01 
0.03^ 
0.04 

0.01 

0.03 

0.06 
0.01 
0.05 
0.03 

0.01 

0.02 

0.03 


Non- 
actlity 
total 


3.33 
4.63 
0.92 
3.70 
3.35 
0.64 
2.71 
6.37 
1.74 
4.63 
5.37 
0.61 
4.77 
3.90 
0.36 
3.54 
0.89 
0.23 
0.66 
1.33 

0.62 

0.71 
1.51 
0.42 
1.10 
1.95 
0.81 
1.14 
0.57 
0.11 
0.47 
0.60 

0.15 

0.45 

0.90 
0.35 
0.55 
0.81 
0.15 
0.65 
0.68 
0.18 
0.50 
1.07 

0.35 

0.72 

0.93 
0.35 
0.58 
1.03 

0.35 

0.68 

0.90 


Facility 
total 


N/A 
N/A 

0.92 
N/A 
N/A 

0.64 
N/A 
N/A 

1.74 
N/A 
N/A 

0.61 
N/A 

r^A 

0.36 
N/A 
N/A 

0.23 
N/A 
N/A 

IM/A 

0.71 
N/A 

0.42 
N/A 
N/A 

0.81 
N/A 
N/A 

0.11 
N/A 
N/A 

0.15 

N/A 

N/A 
0.35 
N/A 
N/A 
0.15 
N/A 
N/A 
0.18 
N/A 
N/A 

0.35 

N/A 

N/A 
0.35 
N/A 
N/A 

0.35 

N/A 

N/A 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
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^CPT/ 
2HCPCS 


94375 

94375 

94400 

94400 

94400 

94450 
94450 
94450. 
94620. 

94620. 

94620. 

94621  . 
94621  . 
94621  . 
94640. 

94642. 

94656. 
94657. 
94660. 

94662. 
94664. 
94667. 
94668. 
94680. 
94680. 
94680. 
94681  . 

94681  . 

94681  . 

94690. 
94690. 
94690. 
94720. 

94720. 

94720. 

94725. 

94725. 

94725  . 

94750. 

94750. 

94750. 

94760. 


^oo 


2( 

T(; 


2( 

TC 


2f 

T<; 


2f 

T(; 


26 
T( 


2€ 
T( 


26 
TC 


26 
TC 

26 
TC 

26 
TC 


'  CPT  codes  and 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 

A 

A 

A 

A 

A 
A 
A 
A 

A 

A 

A 
A 
A 
A 


A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 

A- 

A 

A 
A 
A 
A 

A 

A 

A 

A 

A 

A 

A 

A 

T 


Description 


Respiratory  flow  volume 
loop. 

Respiratory  flow  volume 
loop. 

C02  breathing  response 
curve. 

C02  breattiing  response 
curve. 

C02  breatfiing  response 
curve. 

Hypoxia  response  cun/e  ... 

Hypoxia  response  cun/e  ... 

Hypoxia  response  curve  ... 

Pulmonary  stress  test/sim- 
ple. 

Pulmonary  stress  test/sinv 
pie. 

Pulmonary  stress  test/sim- 
ple. 

Pulm  stress  test/complex 

Puim  stress  test/complex 

Pulm  stress  test/complex 

Airway  inhalation  treat- 
ment. 

Aerosol  inhalation  treat- 
ment. 

Initial  ventilator  mgmt  

Continued  ventilator  mgmt 

Pos  airway  pressure, 
CPAP. 

Neg  press  ventilation,  cnp 

Evaluate  pt  use  of  inhaler 

Chest  wall  manipulation  ... 

Chest  wall  manipulation  ... 

Exhaled  air  analysis,  o2  ... 

Exhaled  air  analysis,  o2  ... 

Exhaled  air  analysis.  o2  ... 

Exhaled  air  analysis,  o2/ 
co2. 

Exhaled  air  analysis,  o2/ 
co2. 

Exhaled  air  analysis,  o2/ 
co2. 

Exhaled  air  analysis  

Exhaled  air  analysis  

Exhaled  air  analysis  

Monoxide  diffusing  capac- 
ity. 

Monoxide  diffusing  capac- 
ity. 

Monoxide  diffusing  capac- 
ity. 

Membrane  diffusion  ca- 
pacity. 

Membrane  diffusion  ca- 
pacity 

Membrane  diffusion  ca- 
pacity. 

Pulmonary  compliance 
study. 

Pulmonary  compliance 
study. 

Pulmonary  compliance ' 
study. 

Measure  blood  oxygen 
level. 


Physician 
work 
RVUs 


0.31 

0.00 

0.40 

0.40 

0.00 

0.40 
0.40 
0.00 
0.64 

0.64 

0.00 

1.42 
1.42 
0.00 
0.00 

0.00 

1.22 
0.83 
0.76 

0.76 
0.00 
0.00 
0.00 
0.26 
0.26 
0.00 
0.20 

0.20 

0.00 

0.07 
0.07 
0.00 
0.26 

0.26 

0.00 

0.26 

0.26 

0.00 

0.23. 

0.23 

0.00 

0.00 


Non- 
facility  PE 
RVUs 


0.10 

0.47 

0.86 

0.13 

0.74 

0.69 
0.12 
0.57 
2.49 

0.20 

2.29 

2.11 
0.44 
1.67 
0.35 

0.00 

1.23 
1.04 
0.67 

N/A 
0.34 
0.56 
0.48 
1.97 
0.08 
1.89 
2.69 

0.07 

2.62 

2.06 
0.02 
2.04 
1.02 

0.08 

0.94 

3.07 

0.08 

2.99 

1.41 

0.07 

1.33 

0.09 


Facility 
PERVUs 


0.10 
N/A 
N/A 

0.13 

t^A 

N/A 
0.12 
N/A 
I^A 

0.20 

N/A 

N/A 
0.44 
N/A 
N/A 

0.00 

0.32 
0.25 
0.24 

0.24 
N/A 
N/A 
N/A 
N/A 

0.08 
N/A 
N/A 

0.07 

N/A 

N/A 
0.02 
N/A 
I^A 

0.08 

N/A 

N/A 

0.08 

N/A 

N/A 

0.07 

N/A 

N/A 


Mal- 
practice 
RVUs 


tescnpttons  only  are  copynght  Amencan  Medical  Association.  All  Rights  Resen/fd.  Applicat>le  FARS/DFARS  Apply. 
Dental  Association  All  rights  reserved. 


0.01 

0.02 

0.06 

0.01 

0.05 

0.04 
0.02 
0.02 
0.10 

0.02 

0.08 

0.13 
0.05 
0.08 
0.02 

0.00 

0.06 
0.03 
0.03 

0.02 
0.03 
0.04 
0.02 
0.06 
0.01 
0.05 
0.11 

0.01 

0.10 

0.04 
0.01 
0.03 
0.06 

0.01 

0.05 

0.11 

0.01 

0.10 

0.04 

0.01 

0.03 

0.02 


Non- 
acility 
total 


0.42 

0.49 

1.32 

0.54 

0.79 

1.13 
0.54 
0.59 
3.23 

0.86 

2.37 

3.66 
1.91 
1.75 
0.37 

0.00 

2.51 
1.90 
1.46 

N/A 
0.37 
0.60 
0.50 
2.29 
0.35 
1.94 
3.00 

0.28 

2.72 

2.17 
0.10 
2.07 
1.34 

0.35 

0.99 

3.44 

0.35 

3.09 

1.68 

0.31 

1.36 

0.11 


Facility 
total 


0.42 

N/A 

t^A 

0.54 

N/A 

N/A 
0.54 
N/A 
N/A 

0.86 

N/A 

N/A 
1.91 
N/A 
N/A 

0.00 

1.60 
1.11 
1.03 

1.02 
N/A 
N/A 
N/A 
N/A 
0.35 
N/A 
N/A 

0.28 

N/A 

N/A 
0.10 
N/A 
N/A 

0.35 
N/A 
N/A 

0.35 
N/A 
N/A 

0.31 
N/A 
N/A 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

'CPT/ 
ahCPCS 

mod 

Status 

Descriptron 

Physk:ian 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk^ 

RVUs 

Non- 
adlity 
total 

Facility 
total 

Gk)bal 

94761  

\ 

T 

Mea.sure  blood  oxygen 
level. 

Measure  blood  oxygen 
level. 

Exhaled  cartxin  dioxide 
test. 

Exhaled  cartxjn  dioxide 
test. 

Exhaled  carbon  dioxide 
test. 

Breath  recording,  infant  .... 

Breath  recording,  infant  .... 

Breath  recording,  infant  .... 

Pulmonary  service/proce- 
dure. 

Pulmonary  service/proce- 
dure. 

Pulmonary  service/proce- 
dure. 

Percut  allergy  skin  tests  ... 

Percut  allergy  titrate  test  .. 

Id  allergy  titrate-drug/bug 

Id  allergy  test,  drug/bug  ... 

Id  allergy  titrate-airtxjme  .. 

Id  allergy  test-delayed 
type. 

Allergy  patch  tests 

0.00 

0.12 

N/A 

0.05 

0.17 

N/A 

XXX 

94762  

A 

0.00 

0.41 

N/A 

0.08 

0.49 

N/A 

XXX 

94770  

A 

0.15 

1.72 

N/A 

0.07 

1.94 

N/A 

XXX 

94770  

26  

A 

0.15 

0.04 

0.04 

0.01 

0.20 

0.20 

XXX 

94770  

TO 

A 

0.00 

1.68 

N/A 

0.06 

1.74 

N/A 

XXX 

94772  

94772  

94772  

94799  

2&  ..'.'.. 
TC 

C 
0 
C 
C 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

XXX 
XXX 
XXX 
XXX 

94799  

26  

C 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

94799  

TC 

C 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

95004  

95010  

95015  

95024  

95027  

95028  

95044  

A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

0.00 
0.15 
0.15 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.95 
0.00 
0.00 

0.10 
0.33 
0.15 
0.15 
0.15 
0.23 

0.20 
0.25 
0.17 
0.35 
0.20 
2.28 
2.92 
0.84 
0.25 
0.39 

N/A 
0.06 
0.06 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.39 
N/A 
N/A 

0.01 
0.01 
0.01 
0.01 
0.01 
0.01 

0.01 
0.01 
0.01 
0.02 
0.01 
0.02 
0.02 
0.03 
0.02 
0.02 

0.11 
0.49 
0.31 
0.16 
0.16 
0.24 

0.21 
0.26 
0.18 
0.37 
0.21 
2.30 
2.94 
1.82 
0.27 
0.41 

N/A 
0.22 
0.22 
N/A 
N/A 
N/A 

•  N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
1.37 
N/A 
N/A 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

95052  

Photo  patch  test  

XXX 

95056  

95060 

95065  

Photosensitivity  tests 

Eye  allergy  tests 

Nose  allergy  test  

XXX 
XXX 
XXX 

95070  

95071  

95075  

95078  

95115  

Bronchial  allergy  tests  

Bronchial  allergy  tests  

Ingestion  challenge  test  ... 

Provocative  testing  

Immunotherapy,  one  injec- 
tion. 

Immunotherapy  in)ectk>ns 

Immunotherapy,  one  injec- 
tion. 

Immunotherapy,  many 
antigens.   , 

Immunotherapy,  insect 
venom. 

Immunotherapy,  insect 
venoms. 

Immunotherapy,  insect 
venoms. 

Immunotherapy,  insect 
venoms. 

Immunotherapy,  insect 
venoms. 

Antigen  therapy  services  .. 

Antigen  therapy  servk»s  .. 

Antigen  therapy  services  .. 

Antigen  ttierapy  services  .. 

Antigen  therapy  services  .. 

Antigen  therapy  servk:es  .. 

Antigen  therapy  servrces  .. 

Antigen  therapy  servk»s  .. 

Rapid  desensitizatlon  

Allergy  immunok>gy  serv- 

XXX 
XXX 
XXX 
XXX 
000 

95117 

95120  

A 

0.00 
000 

0.50 
000 

N^A 
000 

0.02 
000 

0.52 
000 

N/A 
000 

000 
XXX 

95125  

A 
A 
A 
^ 
A 
A 
A 
A 
A 
C 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.06 
0.06 
0.06 
0.06 
0.06 
0.06 
0.06 
0.06 
2.01 
0.00 

0.00 

0.00 

'     0.00 

0.00 

0.00 

0.00 

0.16 
0.20 
0.27 
0.34 
0.42 
0.56 
0.21 
0.14 
1.56 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.02 
0.02 
0.03 
0.02 
0.03 
0.03 
0.02 
0.02 
0.84 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.04 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.23 
0.27 
0.34 
0.41 
0.49 
0.63 
0.28 
0.21 
3.61 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.09 
0.09 
0.10 
0.09 
0.10 
0.10 
0.09 
0.09 
2.89 
0.00 

XXX 

95130  

XXX 

95131  

XXX 

95132  

XXX 

95133  

XXX 

95134 

XXX 

95144  

95145  

95146  

95147  

95148  

95149  

000 
000 
000 
000 
000 
000 

95165  

95170  

95180  

95199  

000 
000 
000 
000 

95250  

95805  

95805  

26'"'" 

A 
A 
A 

Glucose  monitoring,  cont .. 
Multiple  sleep  latency  test 
Multiple  sleep  latency  test 

0.00 
1.88 
1.88 

3.93 

16.80 

0.67 

N/A 
N/A 
0.67 

0.01 
0.34 
0.06 

3.94 

19.02 

2.61 

N/A 
N/A 
2.61 

XXX 
XXX 
XXX 

<  OPT  codes  and  descnptions  only  are  copyright  Amencan  Medical  Association.  All  Rigtits  Reserved.  Applicabte  FARS/DFARS  Apply. 
2  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


95805  

95806  

95806  

95806  

95807  

95807  

95807  

95808  

95808  

95808  

95810 

95810  

95810  

95811  

95811  

95811  

95812  

95812  

95812  

95813  

95813  

95813  

95816  

95816  

95816  

95819  

95819  

95819  

95822  

95822  

95822  

95824 

95824  

95824  

95827  

95827  

95827  

95829  

95829  

95829  

95830  

95831  

95832  

95833  

95834  

95851  

95852  

95857  

95858  

95858  

95858  

95860  

95860  

95860  

95861  

95861  

95861  


MDD 


Tq 

26 
TO 

26 
TO 

26 
Td 


26 


TC 


26 
TCI 

26 

TCI 

26 

Ta 

26 
TCI 


26 
TC 


26 
TC 


26 
TC 

26 
TC 


26 
TC 


26 
TC 

26 
TC 

26 
TC 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
A 
A 
A 
A 
A 
I  A 


Description 


Multiple  sleep  latency  test 

Sleep  study,  unattended  .. 

Sleep  study,  unattended  .. 

Sleep  study,  unattended  .. 

Sleep  study,  attended  

Sleep  study,  attended  

Sleep  study,  attended  

Polysomnography,  1-3  ..... 

Polysomnography,  1-3  

Polysomnography,  1-3 

Polysomnography,  4  or 
more. 

Polysomnography,  4  or 
more. 

Polysomnography,  4  or 
more. 

Polysomnography  w/cpap 

Polysomnography  w/cpap 

Polysomnography  w/cpap 

Eeg,  41-60  minutes  

Eeg,  41-60  minutes  

Eeg.  41-60  minutes  

Eeg,  over  1  hour  

Eeg,  over  1  hour  

Eeg.  over  1  hour  

Eeg,  awake  and  drowsy  ... 

Eeg,  awake  and  drowsy  ... 

Eeg.  awake  and  drowsy  ... 

Eeg,  awake  and  asleep  .... 

Eeg,  awake  and  asleep  .... 

Eeg,  awake.and  asleep  .... 

Eeg,  coma  or  sleep  only  .. 

Eeg,  coma  or  sleep  only  .. 

Eeg,  coma  or  sleep  only  .. 

Eeg,  cerebral  death  only  .. 

Eeg,  cerebral  death  only  .. 

Eeg,  cerebral  death  only  .. 

Eeg,  all  night  recording  .... 

Eeg,  all  night  recording  .... 

Eeg,  all  night  recording  .... 

Surgery  electrocorticogram 

Surgery  electrocorticogram 

Surgery  electrocorticogram 

Insert  electrodes  for  EEG 

Limb  muscle  testing,  man- 
ual. 

Hand  mliscle  testing,  man- 
ual. 

Body  muscle  testing,  man- 
ual. 

Body  muscle  testing,  man- 
ual. 

Range  of  motion  measure- 
ments. 

Range  of  motion  measure- 
ments. 

Tensilon  test  

Tensilon  test  &  myogram  ' 

Tensilon  test  &  myogram 

Tensilon  test  &  myogram 

Muscle  test,  one  limb  

Muscle  test,  one  limb  

Muscle  test,  one  limb  

Muscle  test.  2  limbs 

Muscle  test,  2  limbs 

Muscle  test,  2  limbs ,.••• 


Physician 
work 
RVUs 


0.00 
1.66 
1.66 
0.00 
1.66 
1.66 
0.00 
2.65 
2.65 
0.00 
3.53 

3.53 

0.00 

3.80 

3.80 

0.00 

1.08 

1.08 

0.00 

1.73 

1.73 

0.00 

1.08 

1.08 

0.00 

1.08 

1.08 

0.00 

1.08 

1.08 

0.00 

0.00 

0.74 

0.00 

1.08 

1.08 

0.00 

6.21 

6.21 

0.00  I 

1.70 

0.28 

0.29 

0.47 

0.60 

0.16 

0.11 

0.53 
1.56 
1.56 
0.00 
0.96 
0.96 
0.00 
1.54 
1.54 
0.00  i 


Non- 
facility  PE 
RVUs 


16.12 

3.94 

0.55 

3.40 

12.35 

0.54 

11.81 

13.34 

0.94 

12.39 

17.59 

1.21 

16.38 

19.01 
1.30 

17.72 
3.96 
0.46 
3.50 
5.00 
0.71 
4.28 
3.16 
0.47 
2.70 
3.71 
0.47 
3.24 
4.40 
0.47 
3.93 
0.00 
0.32 
0.00 
2.71 
0.42 
2.29 

32.94 
2.37 

30.57 
3.50 
0.33 

0.25 

0.44 

0.50 

0.34 

0.24 

0.62 
1.08 
0.68 
0.40 
1.47 
0.43 
1.04 
1.43 
0.69 
0.73 


Facility 
PE  RVUs 


N/A 
N/A 

0.55 
N/A 
N/A 

0.54 
N/A 
N/A 

0.94 
N/A 
N/A 

1.21 

N/A 

N/A 
1.30 
N/A 
N/A 

0.46 
N/A 
N/A 

0.71 
N/A 
N/A 

0.47 
N/A 
N/A 

0.47 
N/A 
N/A 

0.47 
N/A 

0.00 

0.32 

0.00 
N/A 

0.42 
N/A 
N/A 

2.37 
N/A 

0.75 

0.13 

0.12 
0.23 
0.28 
0.08 
0.05 

0.23 
N/A 

0.68 
N/A 
N/A 

0.43 
N/A 
N/A 

0.69 
N/A 


Mal- 

practk:e 

RVUs 


0.28 
0.32 
0.06 
0.26 
0.40 
0.05 
0.35 
0.44 
0.09 
0.35 
0.47 

0.12 

0.35 

0.49 
0.13 
0.36 
0.13 
0.04 
009 
0.15 
0.06 
0.09 
0.12 
0.04 
0.08 
0.12 
0.04 
0.08 
0.15 
0.04 
0.11 
0.00 
0.05 
0.00 
0.15 
0.03 
0.12 
0.33 
0.31 
0.02 
0.07 
0.01 

0.01 

0.01 

0.02 

0.01 

0.01 

0.02 
0.07 
0.04 
0.03 
0.05 
0.03 
0.02 
0.10 
0.05 
0.05 


Non- 
acility 
total 


16.40 

5.92 

2.27 

3.66 

14.41 

2.25 

12.16 

16.43 

3.68 

12.74 

21.59 

4.86 

16.73 

23.30 
5.23 

18.08 
5.17 
1.58 
3.59 
6.88 
2.50 
4.37 
4.36 
1.59 
2.78 
4.91 
1.59 
3.32 
5.63 
1.59 
4.04 
0.00 
1.11 
0.00 
3.94 
1.53 
2.41 

39.48 
8.89 

30.59 
5.27 
0.62 

0.55 

0.92 

1.12 

0.51 

0.36 

1.17 
2.71 
2.28 
0.43 
2.48 
1.42 
1.06 
3.07 
2.28 
0.78 


Facility 
total 


N/A 
N/A 

2.27 
N/A 
N/A 

2.25 
N/A 
N/A 

3.68 
NJA 
N/A 

4.86 

N/A 

N/A 
5.23 
N/A 
N/A 
1.58 
I^A 
N/A 
2.50 
N/A 
N/A 
1.59 
N/A 
N/A 
1.59 
N/A 
N/A 
1.59 
N/A 
0.00 
1.11 
0.00 
N/A 
1.53 
N/A 
N/A 
8.89 
N/A 
2.52 
0.42 

0.42 

0.71 

0.90 

0.25 

0.17 

0.78 
N/A 

2.28 
N/A 
N/A 

1.42 
N/A 
N/A 

2.28 
N/A 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

1CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk:e 

RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

95863 

A 

Muscle  test,  3  limbs 

1.87 

1.76 

N/A 

0.11 

3.74 

N/A 

XXX 

95863  

26  

A 

Muscle  test,  3  limbs 

1.87 

0.82 

0.82 

0.06 

2.75 

2.75 

XXX 

95863  

TC 

A 

Muscle  test,  3  limbs 

0.00 

0.94 

fM/A 

0.05 

0.99 

r^A 

XXX 

95864  

A 

Muscle  test,  4  limbs 

1.99 

2.67 

l^l/A 

0.16 

4.82 

N/A 

XXX 

95864  

26  

A 

Muscle  test,  4  limbs 

1.99 

0.89 

0.89 

0.06 

2.94 

2.94 

XXX 

95864  

TC 

A 

Muscle  test,  4  limbs 

0.00 

1.78 

N/A 

0.10 

1.88 

N/A 

XXX 

95867  

A 

Muscle  test  cran  nerv 
unilat. 

0.79 

0.93 

N/A 

0.06 

1.78 

N/A 

XXX 

95867  

26  

A 

Muscle  test  cran  nen/ 
unilat. 

0.79 

0.35 

0.35 

0.03 

1.17 

1.17 

XXX 

95867  

TC 

A 

Muscle  test  cran  nerv 
unilat. 

0.00 

0.58 

N/A 

0.03 

0.61 

N/A 

XXX 

95868  

A 

Muscle  test  cran  nen/e 
bilat. 

1.18 

1.22 

N/A 

0.08 

2.48 

N/A 

XXX 

95868  

26  

A 

Muscle  test  cran  nen/e 
bilat. 

1.18 

0.52 

0.52 

0.04 

1.74 

1.74 

XXX 

95868 

TC 

A 

Muscle  test  cran  nen/e 
bilat. 

0.00 

0.70 

N/A 

0.04 

0.74 

N/A 

XXX 

95869  

A 

Muscle  test,  thor 
paraspinal. 

0.37 

0.38 

N/A 

0.03 

0.78 

N/A 

XXX 

95869  

26  

A 

Muscle  test,  thor 
paraspinal. 

0.37 

0.17 

0.17 

0.01 

0.55 

0.55 

XXX 

95869  

TC 

A 

Muscle  test,  thor 
paraspinal. 

0.00 

0.21 

N/A 

0.02 

0.23 

N/A 

XXX 

95870  

" 

A 

Muscle  test,  nonparaspinal 

0.37 

0.37 

.  N/A 

0.03 

0.77 

N/A 

XXX 

95870  

26  ..... 

A 

Muscle  test,  nonparaspinal 

0.37 

0.16 

016 

0.01 

0.54 

0.54 

XXX 

95870  

TC 

A 

Muscle  test,  nonparaspinal 

0.00 

0.21 

N/A 

0.02 

0.23 

N/A 

XXX 

95872 ;. 

A 

Muscle  test,  one  fiber 

1.50 

1.25 

N/A 

0.08 

2.8S 

N/A 

XXX 

95872  

26  

A 

Muscle  test,  one  fit>er 

1.50 

0.65 

0.65 

0.04 

2.19 

2.19 

XXX 

95872  

TC 

A 

Muscle  test,  one  fiber 

0.00 

0.60 

N/A 

0.04 

0.64 

N/A 

XXX 

95875  

A 

Limb  exercise  test  

1.10 

1.50 

N/A 

0.09 

2.69 

N/A 

XXX 

95875  

26  

TC 

A 
A 

Limb  exercise  test  

1.10 
0.00 

0.48 
1.02 

0.48 
N/A 

0.04 
0.05 

1.62 
1.07 

1.62 
N/A 

XXX 

95875  

Limb  exercise  test  

XXX 

95900  

A 

Motor  nerve  conduction 

test. 
Motor  nen/e  conduction 

test. 
Motor  nen/e  conduction 

test. 
Motor  nen/e  conduction 

test. 
Motor  nen/e  conduction 

test. 
Motor  nerve  conduction 

test. 
Sense  nerve  conduction 

test. 
Sense  nerve  conduction 

test. 
Sense  nerve  conduction 

test. 
Intraop  nen/e  test  add-on 

0.42 

1.30 

N/A 

0.03 

1.75 

N/A 

XXX 

95900  

26    ...:. 

A 

0.42 

0.19 

0.19 

0.01 

0.62 

0.62 

XXX 

95900  

TC 

A 

0.00 

1.12 

N/A 

0.02 

1.14 

N/A 

XXX 

95903  ....... 

A 

0.60 

1.23 

N/A 

0.04 

1.87 

R/A 

XXX 

95903  

26  J< 

0.60 

0.26 

026 

0.02 

0.88 

0.88 

XXX 

95903  

TC 

A 

0.00 

0.97 

N/A 

0.02 

0.99 

N/A 

XXX 

95904  

A 

0.34 

1.13 

N/A 

0.03 

1.50 

N/A 

XXX 

95904  ....... 

26  

A 

0.34 

0.15 

0.15 

0.01 

0.50 

0.50 

XXX 

95904 

TC 

A 

0.00 

0.98 

N/A 

0.02 

1.00 

N/A 

XXX 

95920  

• 

A 

2.11 

2.26 

N/A 

0.20 

4.57 

N/A 

777 

95920  

26  

A 

Intraop  nerve  test  add-on 

2.11 

0.95 

0,95 

0.14 

3.20 

3.20 

777 

95920  

TC  ....: 

A 

Intraop  nen/e  test  add-on 

0.00 

1.31 

N/A 

0.06 

1.37 

N/A 

777 

95921  

A 

Autonomic  nerv  function 

test. 
Autonomic  nerv  function 

test. 
Autonomic  nen/  function 

test. 
Autonomic  nen/  function 

test. 
Autonomic  nen/  function 

test. 
Autonomic  nerv  function 

0.90 

0.71 

N/A 

0.05 

1.66 

N/A 

XXX 

95921  

26  

A 

0.90 

0.33 

0.33 

0.03 

1.26 

1.26 

XXX 

95921  

TC 

A 

0.00 

0.38 

N/A 

0.02 

0.40 

N/A 

XXX 

95922  

A 

0.96 

0.79 

N/A 

0.05 

1.80 

N/A 

XXX 

95922  

26  

A 

0.96 

6.41 

0.41 

0.03 

1.40 

i:40 

XXX 

95922  ....... 

TC 

A 

0.00 

0.38 

N/A 

0.02 

0.40 

N/A 

XXX 

test. 

- 

(^scriptKJfis  only  are  copynght  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply 
n  Dental  Association  All  nghts  reserved 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
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'CPT/ 
2HCPCS 

MOD 

St^us 

Descnption 

Physician 

W0f1( 

RVUs 

Non- 

faciiity  PE 

RVUs 

Facility 
PE  RVUs 

Mal- 

practKe 

RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

95923  



A 

Autonomic  nerv  function 

test. 
Autonomic  nerv  function 

test. 
Autonomic  nerv  function 

test. 
Somatosensory  testing 

0.90 

2.14 

N/A 

0.05 

3.09 

N/A 

XXX 

95923  

;  6 

A 

0.90 

0.39 

0.39 

0.03 

1.32 

1.32 

XXX 

95923  

■  c 

A 

0.00 

1.76 

N/A 

0.02 

1.78 

N/A 

XXX 

95925  



A 

0.54 

1.14 

I^A 

0.07 

1.75 

N/A 

XXX 

95925  

!6  

A 

Somatosensory  testing 

0.54 

0.23 

0.23 

0.02 

0.79 

0.79 

XXX 

95925  

■  c 

A 

Somatosensory  testing  

0.00 

0.91 

N/A 

0.05 

0.96 

N/A 

XXX 

95926  

A 

Somatosensory  testing  

0.54 

1.15 

N/A 

0.07 

1.76 

N/A 

XXX 

95926  

:6 

A 

Somatosensory  testing  

0.54 

0.24 

0.24 

0.02 

0.80 

0.80 

XXX 

'      95926 

■  c 

A 

Somatosensory  testing  

0.00 

0.91 

N/A 

0.05 

0.96 

N/A 

XXX 

95927  

A 

Somatosensory  testing  

0.54 

1.16 

N/A 

0.08 

1.78 

N/A 

XXX 

95927  

:  B 

A 

Somatosensory  testing  

0.54 

0.25 

0.25 

0.03 

0.82 

0.82 

XXX 

95927  

c 

A 

Somatosensory  testing  

0.00 

0.91 

N/A 

0.05 

0.96 

N/A 

XXX 

95930 

A 

Visual  evoked  potential 

test. 
Visual  evo(<ed  potential 

test. 
Visual  evoked  potential 

test. 
Blink  reflex  test 

0.35 

1.44 

N/A 

0.02 

1.81 

N/A 

XXX 

95930  

2  6  

A 

0.35 

0.15 

0.15 

0.01 

0.51 

0.51 

XXX 

95930 

1C 

A 

0.00 

1.29 

N/A 

0.01 

1.30 

N/A 

XXX 

95933  

jb""'" 

IC 

A 
A 
A 
A 

0.59 
0.59 
0.00 
0.51 

1.03 
0.25 
0.78 
0.44 

N/A 
0.25 
N/A 
N/A 

0.07 
0.02 
0.05 
0.04 

1.69 
0.86 
0.83 
0.99 

N/A 
0.86 
N/A 
f^A 

XXX 

95933  

Blink  reflex  test  ,. 

XXX 

95933 

Blink  reflex  test 

XXX 

95934  

H-reftex  test  

XXX 

95934    ..... 

J  3  

A 

H-reflex  test  

0.51 

0.23 

0.23 

0.02 

0.76 

0.76 

XXX 

95934  

ic 

A 

H-reflex  test  

0.00 

0.21 

N/A 

0.(» 

0.23 

N/A 

XXX 

95936  

J  3  

A 
A 

H-reflex  test 

0.55 
0.56 

0.46 
0.25 

N/A 
0.25 

0.04 
0.02 

1.05 
0.82 

N/A 
0.82 

XXX 

95936 

H-reflex  test  

XXX 

95936  

1  C 

A 

H-reflex  test  

0.00 

0.21 

N/A 

0.02 

0.23 

N/A 

XXX 

95937  

A 

Neuromuscular  junction 

test. 
Neuromuscular  junction 

test. 
Neuromuscular  junction 

test. 
Ambulatory  eeg  monitoring 

0.65 

0.61 

N/A 

0.04 

1.30 

N/A 

XXX 

95937  

2  5  

A 

0.65 

0.27 

0.27 

0.02 

0.94 

0.94 

XXX 

95937  

IC 

A 

0.00 

0.34 

N/A 

0.02 

0.36 

N/A 

XXX 

95950 



A 

1.51 

4.57 

N/A 

0.44 

6.52 

N/A 

XXX 

95950  

2  5  

A 

Ambulatory  eeg  monitoring 

1.51 

0.65 

0.65 

0.08 

2.24 

2.24 

XXX 

95950  

12 

A 

Ambulatory  eeg  monitoring 

0.00 

3.93 

N/A 

0.36 

4.29 

N/A 

XXX 

95951  



C 

EEG  monitoring/ 
videorecord. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

95961  

2  )  

A 

EEG  monitoring/ 
videorecord. 

6.00 

2.61 

2.61 

0.20 

8.81 

8.81 

XXX 

95951  ...... 

t: 

C 

EEG  monitoring/ 
videorecord. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

95953  



A 

EEG  monitoring/computer 

3.08 

7.65 

N/A 

0.46 

11.19 

N/A 

XXX 

95953  

2  >  

A 

EEG  monitoring/computer 

3.08 

1.32 

1.32 

0.10 

4.50 

4.50 

XXX 

95953  

i: 

A 

EEG  monitoring/computer 

0.00 

6.33 

N/A 

0.36 

6.69 

N/A 

XXX 

95954  



A 

EEG  monitoring/giving 
drugs. 

2.45 

4.39 

N/A 

0.15 

6.99 

N/A 

XXX 

95954  

2  >  

A 

EEG  monitoring/giving 
drugs. 

2.45 

1.07 

1.07 

0.10 

3.62 

3.62 

XXX 

95954  

T : 

A 

EEG  monitoring/giving 
drugs. 

0.00 

3.33 

N/A 

0.06 

3.38 

N/A 

XXX 

95955  



A 

EEG  during  surgery 

1.01 

2.33 

N/A 

0.19 

3.53 

N/A 

XXX 

QgQgg 
9VJJKK/  

2  >  

A 

EEG  during  surgery 

1  01 

0  37 

0  37 

005 

1  43 

1  43 

XXX 

95955  

1 : 

A 

EEG  during  surgery 

0.00 

1  96 

N/A 

014 

2  10 

N/A 

XXX 

99«^0  

A 

Eeg  monitoring,  cable/ 
radio. 

3.08 

14.44 

N/A 

0.47 

17.99 

N/A 

XXX 

95956  

z  > 

A 

Eeg  monitoring,  cable/ 
radio. 

3.08 

1.33 

1.33 

0.11 

4.52 

4.52 

XXX 

95956 

t: 

A 

Eeg  monitoring,  cable/ 
radio. 

0.00 

13.11 

N/A 

0.36 

13.47 

N/A 

XXX 

95957  

A 

EEG  digital  analysis  

1.98 

2.57 

N/A 

0.17 

4.72 

N/A 

XXX 

95957  

2>  

A 

EEG  digital  analysis  

1.98 

0.87 

0.87 

0.07 

2.92 

2.92 

XXX 

95957 - 

T : 

A 

EEG  digital  analysis  

)  copynght  American  Medical  Associatio 

0.00 

m.  All  Rights  Res 

1.70 

erved  Applicabli 

N/A 

9  FARSrt)FARS 

0.10 

Apply. 

1.80 

N/A 

XXX 

'OPT  codes  a 

n    descriptions  otKy  an 

'CopyiigWAn 
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'CPT/ 
2HCPCS 


95958 

95958 

95958 

95961 

95961 

95961 

95962 

95962 

95962 

95965 
95965 
95965 
95966 
95966 
95966 
95967 
95967 
95967 
95970 

96971 
95972 

95973 

95974 

95975 

95990 

95999 
96000 
96001 

96002 
96003 
96004 

96100 
96105 
96110 
96111 

96115 

96117 
96150 
96151 

96152 

96153 

96154 
96155 
96400 


MOD 


26 
TO 


26 
TC 


26 
TC 


26 

TO 


26 
TC 


26 
TC 


Status 


A 

A 

A 

A 

A 

A 

A 

A 

A 

C 
A 
C 
C 
A 
C 
C 
A 
C 
A 

A 
A 

A 

A 

A 

A 

C 
A 
A 

A 
A 
A 

A 
A 
C 
A 


Description 


EEG  monitoring/function 
test. 

EEG  monitoring/function 
test. 

EEG  monitoring/function 
test. 

Electrode  stimulation, 
brain. 

Electrode  stimulation, 
brain. 

Electrode  stimulation, 
brain. 

Electrode  stim,  brain  add- 
on. 

Electrode  stim,  brain  add- 
on. 

Electrode  §lim,  brain  add- 
on. 

Meg,  spontaneous 

Meg,  spontaneous 

Meg,  spontaneous 

Meg,  evoked,  single  

Meg,  evoked,  single  

Meg,  evoked,  single  

Meg,  evoked,  each  addl  ... 

Meg,  evoked,  each  addl  . . 

Meg,  evoked,  each  addl  ... 

Analyze  neurostim,  no 
prog. 

Analyze  neurostim,  simple 

Analyze  neurostim,  com- 
plex. 

Analyze  neurostim,  com- 
plex. 

Cranial  neurostim,  com- 
plex. 

Cranial  neurostim,  com- 
plex. 

Spin/brain  pump  refil  & 
main. 

Neurological  procedure  .... 

Motion  analysis,  video/3d 

Motion  test  w/ft  press 
meas. 

Dynamic  surface  emg  

Dynamic  fine  wire  emg 

Phys  review  of  motion 
tests. 

Psychological  testing 

Assessment  of  aphasia  .... 

Developmental  test,  llm  .... 

Developmental  test,  ex- 
tend. 

Neurot)ehavior  status 
exam. 

Neuropsych  test  battery  ... 

Assess  Ith/behave,  init  

Assess  hlth/t)ehave, 
subseq. 

Intervene  hith/behave, 
indiv. 

Intervene  hIth/behave, 
group. 

Interv  hith/behav,  fam  w/pt 

Interv  hIth/behav  fam  no  pt 

Ctiemotherapy,  sc/im  .?..... 


Pliysician 
work 
RVUs 


4.25 

4.25 

000 

2.97 

2.97 

0.00 

3.21 

3.21 

0.00 

0.00 
8.00 
0.00 
0.00 
4.00 
0.00 
0.00 
3.50 
0.00 
0.45 

0.78 
1.50 

0.92 

3.00 

1.70 

0.00 

0.00 
1.80 
2.15 

0.41 
0.37 
2.14 

0.00 
0.00 
0.00 

o.po 

0.00 

0.00 
0.50 
0.48 

0.46 

0.10 

0.45 
0.44 
0.00 


Non- 
facility  PE 
RVUs 


3.52 

1.78 

1.74 

2.65 

1.35 

1.31 

2.72 

1.42 

1.31 

0.00 
3.49 
0.00 
0.00 
1.76 
0.00 
0.00 
1.36 
0.00 
0.17 

0.28 
0.60 

0.40 

1.32 

0.74 

1.50 

0.00 
N/A 
N/A 

N/A 
N/A 
0.97 

1.76 
1.76 
0.00 
1.76 

1.76 

1.76 
0.19 
0.18 

0.18 

0.04 

0.17 
0.16 
0.89 


Facility 
PE  RVUs 


Mal- 

practk^e 

RVUs 


N/A 

1.78 

N/A 

N/A 

1.35 

N/A 

N/A 

1.42 

N/A 

0.00 
3.49 
0.00 
0.00 
1.76 
0.00 
0.00 
1.36 
0.00 
0.15 

0.23 
0.50 

0.35 

1.32 

0.74 

N/A 

0.00 
0.57 
0.83 

0.16 
0.14 
0.97 

N/A 

r^A 

0.00 
N/A 

N/A 

N/A 
0.18 
0.17 

0.17 

0.04 

0.16 
0.16 
N/A 


'  OPT  codes  and  descnptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 


0.29 

0.18 

0.11 

0.24 

0.18 

0.06 

0.23 

0.17 

0.06 

0.00 
0.31 
0.00 
0.00 
0.15 
0.00 
0.00 
0.13 
0.00 
0.03 

0.06 
0.17 

0.07 

0.15 

0.07 

0.05 

0.00 
0.02 
0.02 

0.02 
0.03 
0.08 

0.15 
0.15 
0.00 
0.15 

0.15 

0.16 
0.02 
0.02^ 

0.02 

0.01 

0.02 
0.02 
0.01 


Non- 
acility 
total 


Facility 
total 


8.06 

6.21 

1.85 

5.86 

4.50 

137 

6.16 

4.80 

1.37 

0.00 
11.80 
0.00 
0.00 
5.91 
0.00 
0.00 
4.99  I 
0.00  1 
0.65  I 

i 
1.12 
2.27 

1.39 

4.47 

2.51 

1.55 

0.00 
N/A 
N/A 

N/A 
N/A 
3.19 

1.91 
1.91 
0.00 
1.91 

1.91 

1.91 
0.71 
0.68 

0.66 

0.15 

0.64 
0.62 
0.90 


N/A 

6.21 

N/A' 

N/A 

4.50 

N/A 

N/A 

4.80 

N/A 

0.00 
11.80 
0.00 
0.00 
5.91 
0.00 
0.00 
4.99 
0.00 
0.63 

1.07 
2.17 

1.34 

4.47 

2.51 

N/A 

0.00 
2.39 
3.00 

0.59 
0.54 
3.19 

N/A 
I^A 
0.00 
N/A 

N/A 

N/A 
0.70 
0.67 

0.65 

0.15 

0.63 
0.62 
N/A 


Gk)bal 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

XXX 

XXX 
XXX 

zzz 

XXX 

zzz 

XXX 

XXX 
XXX 
XXX 

XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 


49234 


iCPT/ 
2HCPCS 


96405 
96406 
96408 

96410 

96412 

96414 

96420 

96422 

96423 

96425 

96440 

96445 

96450 
96520 
96530 
96542 
96549 

96567 
96570 
96571 

96900 
96902 
96910 

96912 

96913 

96920 
9692t^ 

96922 
96999 
97001 
97002 
97003 
97004 
97005 
97006 
97010 
97012 

97014 
97016 

97018 
97020 
97022 
97024 
97026 
97028 
97032 
97033 
97034 


\40D 


'CPT  codes  ar> 
»CopyrigW 
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Addendum  B. — Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
A 
A 
A 
C 

A 
A 
A 

A 
B 
A 

A 

A 

A 
A 

A 

C 

A 

A 

A 

A 

I 

I 

B 

A 

I 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 


Description 


Intralesional  chemo  admin 

Intralesional  chemo  admin 

Chemotherapy,  push  tech- 
nique. 

Chemotherapy, infusion 
method. 

Chemo,  infuse  method 
add-on. 

Chemo,  infuse  method 
add-on. 

Chemotherapy,  push  tech- 
nique. 

Chemotherapy.infusion 
method. 

Chemo,  infuse  method 
add-on. 

Chemotherapy,  infusion 
method 

Chemotherapy, 
intracavitary. 

Chemottierapy, 
intracavitary. 

Chemotherapy,  into  CNS 

Port  pump  refill  &  main 

Syst  pump  refill  &  main  .... 

Chemotherapy  injection  .... 

Chemotherapy,  unspec- 
ified. 

Photodynamic  tx,  skin  

Photodynamic  tx,  30  min  .. 

Photodynamic  tx,  add!  15 
mIn. 

Ultraviolet  light  therapy 

TricfTogram  

Photochemottierapy  with 
UV-B. 

Ptiotochemotherapy  with 
UV-A. 

Photochemotherapy,  UV-A 
or  8. 

Laser  tx,  skin  <  250  sq  cm 

Laser  tx,  skin  250-500  sq 
cm. 

Laser  tx,  skin  >  500  sq  cm 

DennatologKal  procedure 

Pt  evaluation 

Pt  re-evaluatk)n  

Ot  evaluation  

Ot  re-evaluatkxi 

Athletic  train  eval 

AthletK  train  reeval 

Hot  or  cold  packs  therapy 

MechanKal  tractkxuther- 
apy. 

Electric  stimulation  therapy 

Vasopneumatic  devk;e 
therapy. 

Paraffin  bath  therapy  

Mk:rowave  therapy  

Whirlpool  therapy  

Diathermy  treatment 

Infrared  therapy  

Ultraviolet  therapy  

Electrical  stimulatk}n 

Electric  current  therapy  .... 

Contrast  bath  therapy 


Physician 
work 
RVUs 


0.52 
0.80 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

2.37 

2.20 

1.89 
0.00 
0.00 
1.42 
0.00 

0.00 
1.10 
0.55 

0.00 
0.41 
0.00 

0.00 

0.00 

1.15 
1.17 

2.10 
0.00 
1.20 
0.60 
1.20 
0.60 
0.00 
0.00 
0.06 
0.25 

0.18 
0.18 

0.06 
0.06 
0.17 
0.06 
0.06 
0.08 
0.25 
0.26 
0.21 


Non- 
facility  PE 
RVUs 


1.96 
2.60 
0.97 

1.55 

1.15 

1.33 

1.25 

1.23 

0.48 

1.43 

7.46 

7.43 

6.30 
0.89 
1.06 
3.83 
0.00 

2.79 
N/A 
N/A 

0.49 
0.25 
1.09 

1.38 

1.82 

14.89 
14.96 

15.58 
0.00 
0.75 
0.45 
0.88 
0.63 
0.00 
0.00 
0.05 
0.14 

0.14 
0.19 

0.11 
0.06 
0.22 
0.06 
0.06 
0.07 
0.16 
0.41 
0.16 


Facility 
PE  RVUs 


0.23 
0.30 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

1.05 

1.03 

0.92 
N/A 
N/A 
0.55 
0.00 

N/A 
0.37 
0.20 

N/A 
0.16 
N/A 

N/A 

N/A 

0.45 
0.45 

0.81 
0.00 
0.46 
0.24 
0.41 
0.20 
0.00 
0.00 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Mal- 

practk:e 

RVUs 


Am«  Tcan 


descriptions  only  are  copyright  Amencan  Medicai  Association  AH  Rights  Reserved.  Appllcabte  FARS/DFARS  Apply. 
Dental  Association.  AS  rights  reserved. 


0.02 
0.02 
0.05 

0.07 

0.06 

0.07 

0.07 

0.07 

0.02 

'  0.07 

0.12 

0.07 

0.06 
0.05 
0.05 
0.05 
0.00 

0.03' 
0.04 
0.02 

0.02 
0.01 
0.03 

0.04 

0.08 

0.09 
0.09 

0.16 
0.00 
0.05 
0.02 
0.05 
0.02 
0.00 
0.00 
0.01 
0.01 

0.01 
0.01 

0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.01 
0.02 
0.01 


Non- 
acillty 
total 


2.50 
3.42 
1.02 

1.62 

1.21 

1.40 

1.32 

1.30 

0.50 

1.50 

9.95 

9.70 

8.25 
0.94 
1.11 
5.30 
0.00 

2.82 
N/A 
N/A 

0.51 
0.67 
1.12 

1.42 

1.90 

16.13 
16.22 

17.84 
0.00 
2.00 
1.07 
2.13 
1.25 
0.00 
0.00 
0.12 
0.40 

0.33 
0.38 

0.18 
0.13 
0.40 
0.13 
0.13 
0.16 
0.42 
0.69 
0.38 


Facility 
total 


0.77 
1.12 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

3.54 

3.30 

2.87 
N/A 
N/A 
2.02 
0.00 

N/A 
1.51 
0.77 

N/A 
0.58 
N/A 

N/A 

N/A 

1.69 
1.71 

3.07 
0.00 
1.71 
0.86 
1.66 
0.82 
0.00 
0.00 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 


Gk)bal 


000 
000 
XXX 

XXX 

ZZZ 

XXX 

XXX 

XXX 

ZZZ 

XXX 

000 

000 

000 
XXX 
XXX 
XXX 
XXX 

XXX 
ZZZ 
ZZZ 

XXX 
XXX 
XXX 

XXX 

XXX 

000 
000 

000 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


'CPT/ 
2HCPCS 


97035 
97036 
97039 
97110 
97112 

97113 
97116 
97124 
97139 

97140 
97150 

97504 
97520 
97530 
97532 

97533 
97535 

97537 

97542 

97545 
97546 
97601 
97703 
97750 
97799 

97802 
97803 

97804 
98925 
98926 
98927 
98928 
98929 
98940 
98941 
98942 
98943 
99082 
99141 
99142 
99170 
99175 
99183 
99185 
99186 
99195 
99199 
99201 
99202 
99203 
99204 
99205 
99211 
99212 
99213 
99214 
99215 


MOD 


Status 


R 
R 
A 
A 
A 
C 

A 
A 

A 
A 
A 
A 
A 
A 
A 
A 
A 
N 
C 
B 
B 
A 
A 
A 
A 
A 
A 
C 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 


Descriptk>n 


Ultrasound  therapy  

Hydrotherapy  

Physical  therapy  treatment 

Therapeutic  exercises  

Neuromuscular  reeduca- 
tion. 
Aquatic  therapy/exercises 

Gait  training  therapy  

Massage  therapy 

Physical  medicine  proce- 
dure. 

Manual  therapy 

Group  therapeutic  proce- 
dures. 

Orthotic  training  

Prosthetic  training 

Therapeutic  activities 

Cognitive  skills  develop- 
ment. 

Sensory  integration  

Self  care  mngment  train- 
ing. 
Community/work  reintegra- 
tion. 
Wheelchair  mngment 
training. 

Wort<  hardening  

Wori<  hardening  add-on  .... 
Wound(s)  care,  selective  .. 

Prosthetic  checkout  

Physical  perfomnance  test 
Physical  medicine  proce- 
dure. 
Medical  nutrition,  indiv,  in 
Med  nutrition,  indiv, 

subseq. 
Medical  nutrition,  group  .... 
Osteopathic  manipulation 
Osteopathic  manipulation 
Osteopathic  manipulation 
Osteopathic  manipulation 
Osteopathic  manipulation 
Chiropractic  manipulation 
Chiropractic  manipulation 
Chiropractic  manipulation 
Chiropractic  manipulation 
Unusual  physician  travel  .. 
Sedation,  iv/im  or  inhalant 
Sedation,  oral/rectal/nasal 

Anogenltai  exam,  child  

Induction  of  vomiting  

Hypert>aric  oxygen  therapy 

Regional  hypcihermia  

Total  body  hypothermia  .... 

Phlebotomy  

Special  service/proc/report 
Office/outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatient  visit,  new 
Office/outpatievit  visit,  est 
Office/outpatient  visit,  est 
Office/outpatient  visit,  est 
Office/outjjatient  visit,  est 
Office/outpatient  visit,  est 


Physk^ian 
work 
RVUs 


0.21 
0.28 
0.20 
0.45 
0.45 

0.44 
0.40 
0.35 
0.21 

0.43 
0.27 

0.45 
0.45 
0.44 
0.44 

0.44 
0.45 

0.45 

0.45 

0.00 
0.00 
0.50 
0.25 
0.45 
0.00 

0.00 
0.00 

0.00 
0.45 
0.65 
0.87 
1.03 
1.19 
0.45 
0.65 
0.87 
0.40 
0.00 
0.80 
0.60 
1.75 
0.00 
2.34 
0.00 
0.00 
0.00 
0.00 
0.45 
0.88 
1.34 
2.00 
2.67 
0.17 
0.45 
0.67 
1.10 
1.77 


Non- 
facility  PE 
RVUs 


0.11 
0.33 
0.11 
0.28 
0.31 

0.41 
0.24 
0.23 
0.E1 

0.26 
0.16 

0.33 
0.28 
0.32 
0.21 

0.24 
0.34 

0.27 

0.28 

0.00 
0.00 
0.50 
0.42 
0.30 
0.00 

0.47 
0.47 

0.18 
0.33 
0.43 
0.52 
0.61 
0.69 
0.24 
0.30 
0.37 
0.25 
0.00 
1.99 
1.03 
1.72 
1.39 
4.83 
0.64 
1.78 
0.44 
0.00 
0.51 
0.81 
1.16 
1.54 
1.83 
0.41 
0.56 
0.72 
1.07 
1.37 


Facility 
PE  RVUs 


N/A 
N/A 
N/A 
N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 
N/A 
N/A 
N/A 

I^A 
N/A 

N/A 

N/A 

0.00 
0.00 
N/A 
N/A 

r^A 

0.00 

N/A 
N/A 

N/A 
0.14 
0.25 
0.30 
0.35 
0.37 
0.12 
0.18 
0.24 
0.15 
0.00 
0.39 
0.31 
0.53 
N/A 
0.74 
WA 
N/A 
N/A 
0.00 
0.16 
0.32 
0.49 
0.72 
0.94 
0.06 
0.16 
0.23 
0.39 
0.63 


Mal- 

practk^ 

RVUs 


^  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Fleserved.  Applicable  FARS/DFARS  Apply. 
^Copyright  Annerican  Dental  Association.  All  rights  reserved. 


0.01 
0.01 
0.01 
0.03 
0.02 

0.03 
0.02 
0.01 
0.01 

0.02 
0.02 

0.03 
0.02 
0.02 
0.01 

0.01 
0.02 

0.01 

0.01 

0.00 
0.00 
0.04 
0.02 
0.02 
0.00 

0.01 
0.01 

0.01 
0.01 
0.02 
0.03 
0.03 
0.04 
0.01 
0.02 
0.03 
0.01 
0.00 
0.04 
0.03 
0.07 
0.08 
0.12 
0.03 
0.37 
0.02 
0.00 
0.02 
0.05 
0.08 
0.10 
0.12 
0.01 
0.02 
0.03 
0.04 
0.07 


Non- 
acHity 
total 


0.33 
0.62 
0.32 
0.76 
0.78 

0.88 
0.66 
0.59 
0.43 

0.71 
0.45 

0.81 
0.75 
0.78 
0.66 

0.69 

0.81 

0.73 

0.74 

0.00 
0.00 
1.04 
0.69 
0.77 
0.00 

0.48 
0.48 

0.19 
0.79 
1.10 
1.42 
1.67 
1.92 
0.70 
0.97 
1.27 
0.66 
0.00 
2.83 
1.66 
3.54 
1.47 
7.29 
0.67 
2.15 
0.46 
0.00 
0.98 
1.74 
2.58 
3.64 
4.62 
0.59 
1.03 
1.42 
2.21 
3.21 


Facility 
total 


N/A 
N/A 

r^A 

N/A 
N/A 

r^A 

N/A 
N/A 
N/A 

N/A 
N/A 

f^A 
N/A 
N/A 
N/A 

N/A 
N/A 

N/A 

N/A 

0.00 
0.00 
N/A 
N/A 
N/A 
0.00 

N/A 
N/A 

N/A 
0.60 
0.92 
1.20 
1.41 
1.60 
0.58 
0.85 
1.14 
0.56 
0.00 
1.23 
0.94 
2.35 
N/A 
3.20 
N/A 
N/A 
N/A 
0.00 
0.63 
1.25 
1.91 
2.82 
3.73 
0.24 
0.63 
0.93 
1.53 
2.47 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 

XXX 

XXX 
ZZZ 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 

000 

000 

000 

000 

000 

000 

000 

000 

XXX 

XXX 

XXX 

XXX 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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'CPT/ 
2HCPCS 


^OD 


99217 

99218 

99219 

99220 

99221 

99222 

99223 

99231 

99232 

99233 

99234 

99235 

99236 

99238 

99239 

99241 

99242 

99243 

99244 

99245 

99251 

992S2 

99253 

99254 

99255 

99261 

99262 

99263 

99271 

99272 

99273 

99274 

99275 

99281 

99282 

99283 

99284 

99285 

99289 

99290 

99291 
99292 
99293 
99294 
99295 
99296 

99298 

99299 

99301 
99302 
99303 
99311 
99312 
99313 
99315 
99316. 

99321  . 

99322  . 


'  CPT  codes  an( 
'Copynght  American 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 

a 
a 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

a' 

A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 
A 

A 
A 
A 
A 
A 
A 


Description 


Observation  care  dis- 
ctiarge. 

Observation  care  

Observation  care  

Observation  care  

Initial  hospital  care  

Initial  hospital  care  

Initial  hospital  care  

Subsequent  hospital  care 

Subsequent  hospital  care 

Subsequent  hospital  care 

Observ/hosp  same  date  .. 

Observ/hosp  same  date  ... 

Observ/hosp  same  date  ... 

Hospital  discharge  day 

Hospital  discharge  day 

Office  consultation 

Office  consultation 

Office  consultation 

Office  consultation 

Office  consultation 

Initial  inpatient  consult 

Initial  lnp>atiem  consult 

Initial  Inpatient  consult 

Initial  inpatient  consult 

Initial  inpatient  consult 

Follow-up  inpatient  consult 

Follow-up  inpatient  consult 

Follow-up  Inpatient  consult 

Confirmatory  consultation 

Confirmatory  consultation 

Confinmatory  consultation 

Confimiatory  consultation 

Confirmatory  consultation 

Emergency  dept  visit 

Emergency  dept  visit 

Emergency  dept  visit  

Emergency  dept  visit 

Emergency  dept  visit 

Ped  crit  care  transpxxt 

Red  crit  care  transport 
addl. 

Critical  care,  first  hour  

Critical  care,  addl  30  min 

Ped  critical  care,  initial  

Ped  critical  care,  subseq  .. 

Neonate  crit  care,  initial  ... 

Neonate  critical  care 
subseq. 

Icfor  Ibw  infant  <  1500 
gm. 

Ic,  tow  infant  1500-2500 
gm. 

Nursing  facility  care  

Nursing  facility  care  

Nursing  facility  care  

Nursing  fac  care,  sut)seq 

Nursing  fac  care,  subseq 

Nursing  fac  care,  subseq 

Nursing  fac  discharge  day 

Nursing  fac  discharge  day 

Rest  home  visit,  new  pa- 
tient. 

Rest  home  visit,  new  pa- 
tient. 


Physictan 
work 
RVUs 


1.28 

1.28 

2.14 

2.99 

1.28 

2.14 

2.99 

0.64 

1.06 

1.51 

2.56 

3.42 

4.27 

1.28 

1.75 

0.64 

1.29 

1.72 

2.58 

3.43 

0.66 

1.32 

1.82 

2.64 

3.65 

0.42 

0.85 

1.27 

0.45 

0.84 

1.19 

1.73 

2.31 

0.33 

0.55 

1.24 

1.95 

3.06 

4.80 

2.40 

4.00 

2.00 
16.00 

800 
18.49 

8.00 

2.75 

2.50 

1.20 
1.61 
2.01 
0.60 
1.00 
1.42 
1.13 
1.50 
0.71 

1.01 


Non- 
facility  PE 
RVUs 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

r^A 

I^A 
N/A 
N/A 
N/A 
N/A 
0.66 
1.07 
1.42 
1.85 
2.30 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
0.56 
0.83 
1.12 
1.38 
1.65 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

2.39 
0.82 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

0.43 
0.59 
0.72 
0.29 
0.47 
0.61 
0.47 
0.63 
0.35 

0.47 


Facility 
PE  RVUs 


0.54 

0.44 

0.72 

1.03 

0.45 

0.75 

1.04 

0.23 

0.37 

0.53 

1.00 

1.30 

1.59 

0.55 

0.74 

0.22 

0.47 

0.63 

0.92 

1.23 

0.25 

0.51 

0.69 

0.99 

1.36 

0.15 

0.31 

0.46 

0.16 

0.31 

0.45 

0.65 

0.83 

0.09 

0.15 

0.31 

0.48 

0.73 

1.70 

0.84 

1.30 
0.65 
5.04 
2.52 
5.47 
2.60 

0.95 

0.97 

0.43 
0.59 
0.72 
0.29 
0.47 
0.61 
0.38 
0.52 
N/A 

N/A 


Mal- 
practice 
RVUs 


descripnons  on*y  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicable  FARS/DFARS  Apply. 
Dental  Association.  All  nghts  reserved. 


0.05 

0.05 
0.08 
0.11 
0.05 
0.08 
0.10 
0.02 
0.03 
0.05 
0.11 
0.13 
0.17 
0.04 
0.05 
0.04 
0.09 
G.10 
0.13 
0.16 
0.04 
0.08 
0.09 
0.11 
0.15 
0.02 
0.03 
0.04 
0.03 
0.06 
0.07 
0.09 
0.10 
0.02 
0.03 
0.08 
0.12 
0.19 
0.14 
0.07 

0.14 
0.07 
0.70 
0.23 
0.70 
0.23 

0.10 

0.10 

0.04 
0.05 
0.06 
0.02 
0.03 
0.04 
0.04 
0.05 
0.02 

0.03 


Non- 
actiity 
total 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

1.34 

2.45 

3.24 

4.56 

5.89 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

1.04 

1.73 

2.38 

3.20 

4.06 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

N/A 

6.53 
2.89 
N/A 
N/A 
N/A 
N/A 

N/A 

N/A 

1.67 
2.25 
279 
0.91 
1.50 
2.07 
1.64 
2.18 
1.08 

1.51 


Facility 
total 


1.87 

1.77 

2.94 

4.13 

1.78 

2.97 

4.13 

0.89 

1.46 

2.09 

3.67 

4.85 

6.03 

1.87 

2.54 

0.90 

1.85 

2.45 

3.63 

4.82 

0.95 

1.91 

2.60 

3.74 

5.16 

0.59 

1.19 

1.77 

0.64 

1.21 

1.71 

2.47 

3.24 

0.44 

0.73 

1.63 

2.55 

3.98 

6.64 

3.31 

5.44 
2.72 
21.74 
10.75 
24.66 
10.83 

3.80 

3.57 

1.67 
2.25 
2.79 
0.91 
1.50 
2.07 
1.55 
2.07 
N/A 

N/A 


Global 


'CPT/ 
2HCPCS 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 

XXX 

zzz 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 


99323 

99331 
99332 
99333 
99341 
99342 
99343 
99344 
99345 
99347 
99348 
99349 
99350 
99354 
99355 
99356 

99357, 

99374. 

99375. 

99377. 
99378. 
99379. 

99380. 

99381  . 

99382  . 
99383. 
99384. 
99385  . 
99386. 
99387. 
99391  . 
99392. 
99393. 
99^4. 
99395. 
99396. 
99397. 

99401  . 

99402  . 
99403. 
99404. 
99411  . 

,99412. 

99431  . 

99432. 
99433. 

99435. 

99436. 
99440. 
99455. 


MOD 


Status 


Description 


new  pa- 


Rest  home  visit, 
tient. 

Rest  home  visit,  est  pat  .. 

Rest  home  visit,  est  pat  .. 

Rest  home  visit,  est  pat  .. 

Home  visit,  new  patient  ... 

Home  visit,  new  patient  ... 

Home  visit,  new  patient  ... 

Home  visit,  new  patient  ... 

Home  visit,  new  patient  ... 

Home  visit,  est  patient 

Home  visit,  est  patient 

Home  visit,  est  patient 

Home  visit,  est  patient 

Prolonged  service,  office  . 

Prolonged  service,  office  .. 

Prolonged  service,  inpa- 
tient. 

Prolonged  service,  inpa- 
tient. 

Home  health  care  super- 
vision. 

Home  health  care  super- 
vision. 

Hospice  care  supervision 

Hospice  care  supervision 

Nursing  fac  care  super- 
vision. 

Nursing  fac  care  super- 
vision. 

Prev  visit,  new,  infant  

Prev  visit,  new,  age  1-4  ... 

Prev  visit,  new,  age  5-11  .. 

Prev  visit,  new,  age  12-17 

Prev  visit,  new,  age  18-39 

Prev  visit,  new,  age  40-64 

Prev  visit,  new,  65  &  over 

Prev  visit,  est,  infant 

Prev  visit,  est,  age  1-4  

Prev  visit,  est,  age  5-1 1  ... 

Prev  visit,  est,  age  12-17 

Prev  visit,  est,  age  18-39 

Prev  visit,  est,  age  40-64 

Prev  visit,  est,  65  &  over  .. 

Preventive  counseling, 
indlv. 

Preventive  counseling, 
indiv. 

Preventive  counseling, 
indlv. 

Preventive  counseling, 
irKJiv. 

Preventive  counseling, 
group. 

Preventive  counseling, 
group. 

Initial  care,  normal  new- 
t)om. 

Newtx)m  care,  not  in  hosp 

Normal  newtx>m  care/hos- 
pital. 

Newbom  discharge  day 
hosp. 

Attendance,  tMrth  

Newbom  resuscitation 

Disability  examination 


Ptiysician 
work 
RVUs 


1.28 

0.60 
0.80 
1.00 
1.01 
1.52 
2.27 
3.03 
3.79 
0.76 
1.26 
2.02 
3.03 
1.77 
1.77 
1.71 

1.71 

1.10 

1.73 

1.10 
1.73 
1.10 

1.73 

1.19 
1.36 
1.36 
1.53 
1.53 
1.88 
2.06 
1.02 
1.19 
1.19 
1.36 
1.36 
1.53 
1.71 
0.48 

0.98 

1.46 

1.95 

0.15 

0.25 

1.17 

1.26 
0.62 

1.50 

1.50 
2.93 
0.00 


Non- 
facility  PE 
RVUs 


0.57 

0.33 
0.40 
0.47 
0.49 
0.69 
0.96 
1.21 
1.47 
0.41 
0.59 
0.86 
1.21 
0.75 
0.73 
N/A 

N/A 

0.71 

1.57 

0.71 
1.97 
0.71 

1.01 

1.19 
1.25 
1.25 
1.31 
1.31 
1.45 
1.61 
1.03 
1.10 
1.10 
1.16 
1.16 
1.23 
1.27 
0.41 

0.60 

0.79 

0.98 

0.19 

0.22 

N/A 

0.92 
N/A 

N/A 

N/A 
N/A 
0.00 


Facility 
PE  RVUs 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
I^A 
N/A 
N/A 
N/A 
N/A 
0.61 
0.58 
0.62 

0.64 

0.43 

1.57 

0.43 
1.97 
0.71 

1.01 

0.46 
0.53 
0.53 
0.59 
0.59 
0.73 
0.80 
0.40 
0.46 
0.46 
0.53 
0.53 
0.59 
0.66 
0.19 

0.38 

0.57 

0.76 

0.06 

0.10 

0.39 

0.41 
0.20 

0.51 

0.48 
0.94 
0.00 


Mal- 

practk» 

RVUs 


^  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resenred.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association.  All  rights  reserved. 


0.04 

0.02 
0.03 
0.03 
0.05 
0.05 
0.07 
0.10 
0.12 
0.03 
0.04 
0.06 
0.10 
0.06 
0.06 
0.06 

0.06 

0.04 

0.06 

0.04 
0.06 
0.03 

0.05 

0.04 
0.04 
0.04 
0.05 
0.05 
0.06 
0.06 
0.03 
0.04 
0.04 
0.04 
0.04 
0.05 
0.05 
0.01 

0.02 

0.03 

0.04 

0.01 

0.01 

0.04 

0.06 
0.02 

0.05 

0.05 
0.11 
0.00 


Non- 
acility 
total 


1.89 

0.95 
1.23 
1.50 
1.55 
2.26 
3.30 
4.34 
5.38 
1.20 
1.89 
2.94 
4.34 
2.58 
2.56 
N/A 

N/A 

1.85 

3.36 

1.85 
3.76 
1.84 

2.79 

2.42 
2.65 
2.65 
2.89 
2.89 
3.39 
3.73 
2.08 
2.33 
2.33 
2.56 
2.56 
2.81 
3.03 
0.90 

1.60 

2.28 

2.97 

0.35 

0.48 

N/A 

2.24 
N/A 

N/A 

N/A 
N/A 
0.00 


Facility 
total 


N/A 

N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
N/A 
.  N/A 
N/A 
N/A 
N/A 
N/A 
2.44 
2.41 
2.39 

2.41 

1.57 

3.36 

1.57 
3.76 
1.84 

2.79 


Gk)bal 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

zzz 
zzz 
zzz 

zzz 

XXX 

XXX 

XXX 
XXX 
XXX 

XXX 


1.69 

XXX 

1.93 

XXX 

1.93 

XXX 

2.17 

XXX 

2.17 

XXX 

2.67 

XXX 

2.92 

XXX 

1.45 

XXX 

1.69 

XXX 

1.69 

XXX 

1.93 

XXX 

1.93 

XXX 

2.17 

XXX 

2.42 

XXX 

0.68 

XXX 

1.38 

XXX 

2.06 

XXX 

2.75 

XXX 

0.22 

XXX 

0.36 

XXX 

1.60 

XXX 

1.73 

XXX 

0.84 

XXX 

2.06 

XXX 

2.03 

XXX 

3.96 

XXX 

0.00 

XXX 

49238 
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'CPT/ 
2HCPCS 

1 

/lOD 

1 
Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk:e 

RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

99456  

R 

Disability  examination 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99499  

C 

Unlisted  e&m  service  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99500  

Home  visit,  prenatal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99501  

.. 

1    . 

Home  visit,  postnatal  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99502  

Home  visit,  nb  care  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99503 

Home  visit,  resp  therapy  .. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99504  

, 

Home  visit  mech  ventilator 

o:oo 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99505 

Home  visit,  stoma  care 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99506  

Home  visit,  im  injection  .... 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99507  

Home  visit,  cath  maintain 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99509  

.. 

Home  visit  day  life  activity 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99510  

.. 

Home  visit,  sing/m/fam 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

?>» 

couns. 

99511 ...  r.. 

•- 

Home  visit,  fecal/enema 
mgmt. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99512  

Home  visit,  hemodialysis  .. 
Home  infus,  pain  mgmt,  iv/ 

sc. 
Hm  infus  pain  mgmt,  epid/ 

jth. 
Home  infuse,  tocolytic  tx  .. 

000 

000 

000 

000 

0  00 

0.00 
0.00 

0.00 

XXX 
XXX 

XXX 

99551  

000 

000 

000 

000 

0.00 
0.00 

99552  

.. 



0.00 

0.00 

0.00 

0.00 

99553  



0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99554  

Home  infus,  hormone/ 
platelet. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99565  

Home  infuse, 
chemotheraphy. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99556  

Home  infus,  antibio/fung/ 

vir. 
'Home  infuse,  anticoagu- 
lant. 

Home  infuse. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99557  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99558  

'.. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

immunotherapy. 

99559  

-• 

Home  infus,  periton  dialy- 
sis. 

Home  infus,  entero  nutri- 
tion. 

Home  infuse,  hydration  \x 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99560  

-• 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99561  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99562  

Home  infus,  parent  nutri- 
tion. 
Home  admin,  pentamidine 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99563  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99564  

_ 

Hme  Infus,  antihemophil 
agnt. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99565  , 

Home  infus,  proteinase 
inhib. 

0.00 

0.00 

0.00 

0.00 

o.-oo 

0.00 

XXX 

99566  

Home  infuse,  iv  therapy  ... 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99567  

Home  infuse,  sympath 
agent. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99568  

Home  infus,  misc  drug, 
daily. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99569  

... 

Home  infuse,  each  addl  tx 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

99600  

J 

Home  visit  nos 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

XXX 

A4890  

... 

...... 

R 

Repair/maint  cont  hemo 
equip. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D0120  

N 

Periodic  oral  evaluation  .... 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D0140  

N 

Limit  oral  eval  probim 
focus. 

000 

•  0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D0150  

R 

Comprehensve  oral  eval- 
uation. 

0  no 

0.00 

0.00 

0.00 

0.00 

0.00 

YYY 

D0160  

N 

Extensv  oral  eval  prob 
focus. 

000 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D0170  

... 



N 

Re-eval,est  pt.problem 
focus. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D0180  

... 



N 

Comp  periodontal  evalua-    1 

tion.                                  1 

Intraor  complete  film  se-      \ 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D0210  

1 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D0220  

1 

Intraoral  periapical  first  f  ...             0.00  ! 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

'CPT  codes 

anc 

descnptlons  only  are  copyright  American  Medical  Association.  All  Rights  Reserved  Applicabh 

3  FARS/DFARS  Apply. 

^Copyright  A 

mei 

• 

can  Der 

tai  Associat 

on  All  nghts  resen/ed 

J 

■ 
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^CPT/ 
2HCPCS 

MOD 

Status 

Descriptk>n 

Physk:>an 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

D0230  

1 

r 
r 
r 
r 

R 
R 
R 

1 

N 
N 
R 
N 
R 
R 
R 

R 

R 

R 

N 
N 
N 

N 

N 

N 

N 

N 
N 
N 
R 

R 

R 

R 

R 

N 

N 

N 

N 

N 

Intraoral  periapical  ea  add 

Intraoral  occlusal  film 

Extraoral  first  film  .....'. 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
,    0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

'      0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D0240  

YYY 

D0250 

YYY 

D0260  

D0270  

00272  

00274  

...t 

Extraoral  ea  additional  film 
Dental  bitewing  single  film 
Dental  bitewings  two  films 
Dental  bitewings  four  films 
Vert  bitewings-sev  to  eight 
Dental  film  skull/facial  bon 
Dental  saliography ,. 

YYY 
YYY 
YYY 
YYY 

00277  

XXX 

00290     .... 

XXX 

D0310 

XXX 

D0320     .... 

Dental  tmj  arthrogram  ind 

Dental  other  tmj  films  

Dental  tomographic  survey 

Dental  panoramic  film  

Dental  cephalometric  film 

Oral/facial  images 

Bacteriologic  study  

Caries  susceptibility  test  ... 
Pulp  vitality  test 

XXX 

00321  

XXX 

00322  

XXX 

D0330     .... 

XXX 

D0340 

XXX 

D0350  

XXX 

00415  

00425  

00460 

XXX 
XXX 
YYY 

00470 

Diagnostic  casts  

XXX 

00472      ... 

Gross  exam,  prep  &  report 

Mrcro  exam,  prep  &  report 

Micro  w  exam  of  surg 
margins. 

Cytopath  smear  prep  &  re- 
port. 

Other  oral  pathology 
procedu. 

Unspecified  diagnostic 
proce. 

Dental  prophylaxis  adult  ... 

Dental  prophylaxis  child  .. 

Topical  fluor  w  prophy 
child. 

Topical  fluor  w/o  prophy 
chi. 

Topical  fluor  w/o  prophy 
adu. 

Topical  fluoride  w/  prophy 
a. 

Nutri  counsel-control  car- 
ies. 

Tobacco  counseling  

Oral  hygiene  instruction  .... 

Dental  sealant  per  tooth  ... 

Space  maintainer  fxd 
unilat. 

Fixed  bilat  space  main- 
tainer. 

Remove  unilat  space 
maintain. 

Remove  bilat  space  main- 
tain. 

Recement  space  main- 
tainer. 

Amalgam  one  surface 
permanen. 

Amalgam  two  surfaces 
permane. 

Amalgam  three  surfaces 
perma. 

Amalgam  4  or  >  surfaces 
perm. 

Resin  one  surface-anterior 

XXX 

00473    

XXX 

D0474  

XXX 

D0480      ... 

XXX 

00502  

YYY 

00999 

YYY 

01110  

XXX 

01120  

XXX 

01201  

01203  

XXX 
XXX 

01204  

XXX 

D1205  

D1310  ...... 

01320  



XXX 
XXX 
XXX 

D1330    

XXX 

01351  

XXX 

D1510  

YYY 

01515  

YYY 

D1520    

YYY 

01525  

YYY 

D1550  

YYY 

D2140  

XXX 

D2150  

XXX 

D2160  

D2161  

1 

XXX 
XXX 

D2330  

XXX 

'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Reserved  Applicatjte  FARS/DFARS  Apply. 
2  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 

MOO 

Status 

Oescripticxi 

Physician 
woric 
RVUs 

Non- 
facility  PE 
RVUs 

1 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

D2331  



N 

Resin  two  surfaces-ante- 

rinr 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2332  



N 

Resin  three  surfaces- 
anterio. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2335  



N 

Resin  4/>  surf  or  w  incis 
an 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2390  



N 

Ant  resin-basecj  cmpst 
crown. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2391  



N- 

Post  1  srfc  resinbased 
cmpst. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

02392  



n 

Post  2  srfc  resinbased 
cmpst. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2393  



N 

Post  3  sric  resinbased 
cmpst. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2394  



N 

Post  >=4srfc  resinbase 
cmpst. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2410  



N 

Dental  gold  foil  one  sur- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

: 

face. 

D2420  



N 

Dental  gold  foil  two  sur- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2430  

N 

[Jental  gold  foil  three  surfa 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2510  



N 

Dental  inlay  metalic  1  surf 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2520  



N 

Dental  inlay  metallic  2  surf 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2530  

• 

N 

Dental  inlay  metl  3/more 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2542  

N 

Dental  onlay  metallic  2 
surf 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2543  

N 

Dental  onlay  metallic  3 
surf. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2544  

N 

Dental  onlay  metl  4/more 

sur. 
Inlay  porcelain/ceramic  1 

^11 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2610  



N 

0.00 

0.00 

0.00 

0.00 

0.00 

'        0.00 

XXX 

D2620  

N 

Inlay  porcelain/ceramic  2 

su. 
Dental  onlay  pore  3/more 

sur. 
Dental  onlay  porcelin  2 

o.oo' 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2630  

N 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2642  

N 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2643  

N 

Dental  onlay  porcelin  3 

Qiirf 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2644  



N 

Dental  onlay  pore  4/more 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2650  



N 

Inlay  composite/resin  one 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2651  

N 

Inlay  composite/resin  two 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2652  

N 

Dental  inlay  resin  3/mre 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2662  



N 

Dental  onlay  resin  2  sur- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2663  



N 

Dental  onlay  resin  3  sur- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

face. 

D2664  



N 

Dental  onlay  resin  4/mre 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2710  



N 

Crown  resin  latx)ratory  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2720  



N 

Crown  resin  w/  high  noble 

0.00 

0.00 

0.00 

0.00 

aoo 

0.00 

XXX 

D2721  

N 

Crown  resin  w/  base  metal 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2722  

N 

Crown  resin  w/  noble 
metal. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2740  

N 

Crown  porcelain/ceramic 
subs. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D2750  



N 

Crown  porcelain  w/  h 
noble  m. 

copyngW  Amencan  Medical  Associatkx 
XI.  All  nghts  reserved. 

0.00 

\  All  Rights  Res< 

0.00 

sn/ed.  Applicable 

0.00 

FARS/DFARS  f 

0.00 

0.00 

0.00 

XXX 

'  OPT  codas  ar 
2  Copyright  Am 

)d  descnptions  only  are 
ei  can  Dental  AssociatK 

t 
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^CPf/ 
2HCPCS 

MOD 

status 

Description 

Physician 
woric 
RVUs 

Non- 

faclKty  PE 

RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Facility 
total 

Global 

D2751 

N 

N 

N 

N 
N 

N 

N 

N 
N 

N 
N 
N 
N 

N 

N 
N 

N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 

R 
N 
R 

N 
N 
N 
N 
N 

N 

N 
N 

N 

N 
N 
N 
N 
N 
N 
N 
N 
N 

Crown  porcelain  fused 

base  m. 
Crown  porcelain  w/  noble 

met. 
Crown  3/4  cast  hi  noble 

met. 
Crown  3/4  cast  base  metal 
Crown  3/4  cast  not>le 

metal. 
Crown  3/4  porcelain/ce-. 

ramie. 
Crown  full  cast  high  noble 

m. 
Crown  full  cast  base  metal 
Crown  full  cast  noble 

metal. 

Provisional  crown  

Dental  recement  inlay  

Dental  recement  crown  .... 
Prefab  stniss  steel  cnwn 

pri. 
Prefab  stniss  steel  crown 

pe. 
Prefabricated  resin  crown 
Prefab  stainless  steel 

crown. 

Dental  sedative  filling  

Core  build-up  inci  any  pins 

T(X)th  pin  retention  

Post  and  core  cast  + 

crown. 

Each  addtnl  cast  post 

Prefab  post/core  +  crown 
Post  removal       .^ 

0.00 

0.00 

0.00 

0.00 
0.00 

•      0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

;      0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
.0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00. 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

000 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

OXX) 
0.00 

0.00 

0.00 

o.oo 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
.    0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

XXX 

D2752  

D2780  

XXX 
XXX 

02781 

XXX 

02782  

02783  

02790  . . .. 

r 

XXX 
XXX 
XXX 

D2791  

D2792  

XXX 
XXX 

02799  

02910     .... 



XXX 
XXX 

D2920  

XXX 

02930  

D2931  

XXX 
XXX 

02932      ... 

XXX 

02933  

02940  

02950  

D2951  

XXX 

XXX 
XXX 
XXX 

02952  

02953  

02954  

02955 



XXX 

XXX 
XXX 
XXX 

02957      ... 

Each  addtnl  prefab  post  ... 

Laminate  labial  veneer  

Lab  labial  veneer  resin 

Lab  labial  veneer  por- 
celain. 
Temporary-  fractured  tooth 

Crown  repair 

Dental  unspec  restorative 

Pulp  cap  direct  

Pulp  cap  indirect 

XXX 

02960  

02961  

02962  

D2970  

XXX 
XXX 
XXX 

YYY 

D2980  

XXX 

02999  

D3110  

YYY 
XXX 

03120 

XXX 

D3220  

Therapeutic  pulpotomy 

Gross  pulpal  debridement 
Pulpal  therapy  anterior 

prim. 
Pulpal  therapy  posterior 
pri. 

Anterior  

Root  canal  therapy  2  ca- 
nals. 
Root  canal  therapy  3  ca- 
nals. 
Non-surg  b(  root  canal  obs 
Incomplete  endodontic  tx 

Internal  root  repair 

Retreat  root  canal  anterior 
Retreat  root  canal  bicuspid 
Retreat  root  canal  molar ... 
Apexification/reealc  initial 
Apexrtication/recalc  interim 
Apexification/reealc  final  ... 

XXX 

03221     .... 

XXX 

03230  

03240  

D3310  

03320  

D3330  

XXX 

XXX 

XXX 
XXX 

XXX 

03331  

D3332  

XXX 
XXX 

D3333  

XXX 

03346  

03347  

03348  

D3351  

XXX 
XXX 
XXX 
XXX 

D3352  

XXX 

D3353  

XXX 

'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Reserved.  Apptical)le  FARS/DFARS  Apply. 
2  Copyright  American  Dental  Association.  All  rights  reserved. 


49242 


'CPT/ 
2HCPCS 


D3410 

D3421 
D342S 
D3426 
D3430 
D3450 
D3460 

D3470 
D3910 

D3920  . 
D3950  . 
D3999  . 
D4210  . 

D4211  . 

04240  . 

D4241  . 

D4245  . 
D4249  . 

D4260  . 

D4261  . 

D4263  . 
D4264  .. 

D4265  .. 
D4266  .. 
D4267  .. 

D4268  .. 

D4270  .. 
D4271  .. 
D4273  .. 
D4274  .. 


D4275 
D4276 

D4320 

D4321 
D4341 
D4342 

D4355 
D4381 
D4910  . 


D4920  

D4999  

D5110  ..... 
D5120  


^0      Status 


'  OPT  codes  and 
'Copyright 


Amefx^ 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


N 

N 
N 
N 
N 
N 

r 

N 
N 

N 
N 
R 
I 

I 

N 

N 

N 
N 

R 

N 

R 
R 

N 
N 
N 


R 
R 
R 
N 

N 
N 

N 

N 
N 
N 

R 
R 
N 

N 

N 

N 

N 


Description 


Apicoect/perirad  surg 
anter. 

Root  surgery  bicuspid  

Root  surgery  molar 

Root  surgery  ea  add  root 

Retrograde  filling  

Root  amputation  

Endodontic  endosseous 

implan. 
Intentional  replantation  .... 
Isolation-  tootti  w  njbb 
dam. 

Tooth  splitting  

Canal  prep/Titting  of  dowel 

Endodontic  procedure  

Gingivectomy/plasty  per 

quad. 
Gingivectomy/plasty  per 

toot. 
Gingival  flap  proc  w/ 

planin. 
Gngvl  flap  w  rootplan  1-3 
th. 

Apically  positioned  flap 

Crown  lengthen  hard,  tis- 
sue. 
Osseous  surgery  per 

quadrant. 
Osseous  surgl- 

3teethperquad. 
Bone  replce  graft  first  site 
Bone  replce  graft  each 

add. 
Bio  mtrls  to  aid  soft/os  reg 
Guided  tiss  regen  resorble 
Guided  tiss  regen  non- 

resorb. 
Surgical  revision  proce- 
dure. 
Pedicle  soft  tissue  graft  pr 
Free  soft  tissue  graft  proc 
Subepithelial  tissue  graft  .. 
Distal/proximal  wedge 
proc. 

Soft  tissue  allograft 

Con  tissue  w  dble  ped 

graft. 
Provision  spint 
intracoronal. 
Provisional  splint  extracoro 
Periodontal  scaling  &  root 
Periodontal  scaling  1- 

3teeth. 
Full  mouth  debridement .... 
Localized  chemo  delivery 
Periodontal  maint  proce- 
dures. 
Unscheduled  dressing 

change. 
Unspecified  periodontal 

proc 
Dentures  complete  max- 
illary. 
Dentures  complete  man- 
dible. 


Physician 
wotk 
RVUs 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 


Non- 

fadlily  PE 

RVUs 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 


Facility 
PE  RVUs 


Mal- 
practice 
RVUs 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 


(  Bspnptioos  only  are  copynght  Amencan  MedicaJ  Assocration.  All  Rights  Reserved  Applicable  FARS/DFARS  Apolv 
«*»"  Dental  Association.  All  rights  resetved. 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 


Non- 
acility 
total 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 


Facility 
total 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 


Global 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
YYY 

XXX 
XXX 

XXX 
XXX 
YYY 
XXX 

XXX 

XXX 

XXX 

XXX 
XXX 

YYY 

XXX 

YYY 
YYY 

XXX 
XXX 
XXX 

XXX 

YYY 
YYY 
YYY 
XXX 

XXX 
XXX 

XXX 

XXX 
XXX 
XXX 

YYY 
YYY 
XXX 

XXX 

XXX 

XXX 

XXX 


^CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 

fadlily  PE 

RVUs 

Facility 
PE  RVUs 

Mal- 

practKe 

RVUs 

Non- 
acilrty 
total 

Facility 
total 

Gk)hal 

D5130  

N 

N 

N 
N 
N 
N 

N 
N 

N 

N 
N 

N 

N 

N 
N 

N 
N 
N 

N 

N 

N 
N 

N 

N 

N 

N 

N 

N 
N 

N 

N 

N 
N 

N 

N 

N 
N 

N 
N 

N 

Dentures  immediat  max- 
illary. 
Dentures  immediat  man- 
dible. 
Dentures  maxill  part  resin 
Dentures  mand  part  resin 
Dentures  nrtaxill  part  metal 
Dentures  mandibi  part 

metal. 
Removable  partial  denture 
Dentures  adjust  cmpit 

maxil. 
Dentures  adjust  cmpH 

mand. 
Dentures  adjust  part  maxill 
Dentures  adjust  part 

mandbl. 
Dentur  repr  broken  compi 

bas. 
Replace  denture  teeth 

complt. 
Dentures  repair  resin  base 
Rep  part  denture  cast 

frame. 
Rep  partial  denture  clasp 
Replace  part  denture  teeth 
Add  tooth  to  partial  den- 
ture. 
Add  clasp  to  partial  den- 
ture. 
Repic  tth&acric  on  mt) 

fmiwk. 
RepIc  tth&acric  mandibular 
Dentures  rebase  cmpIt 

maxil. 
Dentures  rebase  cmpIt 

mand 
Dentures  rebase  part 

maxill. 
Dentures  rebase  part 

mandbl. 
Denture  rein  cmpIt  maxil 

ch. 
Denture  rein  cmpIt  mand 

chr. 
Denture  rein  part  maxil  dn 
Denture  rein  part  mand 

chr. 
Denture  rein  cmpIt  max 

lab. 
Denture  rein  cmpIt  mand 

lab. 
Denture  rein  part  maxil  lab 
Denture  rein  part  mand 

lab. 
Denture  interm  cmptt 

maxill. 
Denture  interm  cmpIt 

mandbl. 
Denture  intemn  part  maxill 
Denture  interm  part 

mandbl. 
Denture  tiss  conditn  maxill 
Denture  tiss  condtin 

mandbl. 
Overdenture  complete 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
.0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00- 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

000 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

XXX 

D5140  

XXX 

D5211  

XXX 

D5212  

D5213  

D5214  

D5281  

D5410  

D5411  

XXX 
XXX 
XXX 

XXX 
XXX 

XXX 

D5421  

D5422  

XXX 
XXX 

D5510  

D5520  

D5610  

XXX 
XXX 
XXX 

D5620  

XXX 

D5630  

D5640     .... 

XXX 
XXX 

D5650  

D5660  

D5670  

XXX 
XXX 
XXX 

D5671  

XXX 

D5710  

XXX 

D5711  

XXX 

D5720  

D5721 

XXX 
XXX 

D5730 

XXX 

D5731  

D5740  

D5741  ...... 

XXX 

XXX 
XXX 

D5750  

D5751  

........... 

XXX 
XXX 

D5760  

XXX 

D5761  

XXX 

D5810  

XXX 

D5811  

XXX 

D5820  

XXX 

D5821  

XXX 

D5850    .... 

XXX 

D5851    

XXX 

D5860  

XXX 

<  CPT  codes  and  descnptions  only  are  copyright  Anierican  Medical  Association 
2  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


i^OD 


D5861 
D5862 
D5867 

D5875 
D5899 

D5911 
D5912 
D5913 
D5914 
D59TS  . 
D5916 
D5919 
D5922  . 
D5923  . 
D5924  . 
D5925  . 

D5926  . 

D5927  . 
D5928  . 
D5929  . 
D5931  . 
D5932  . 
D5933  . 
D5934  . 

D5935  . 
D5936  .. 
D5937  .. 
D5951  .. 
D5952  .. 
D5953  .. 
D5954  .. 
D5955  .: 
D5958  .. 
05959  .. 

D5960  .. 


D5982 
D5983 
D5984 
D5985 
05986 
05987 
D5988 
D5999 
D6010 

06020 

06040 
06050  . 

06053  . 

06054  . 

06055  . 

06056  . 

06057  . 

06058  . 


'  CPT  codes  and 
'  Copyright  Amef4an 
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ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


I 

I 
I    . 

N 

N 

I 

N 
N 
N 


Description 


Overdenture  partial 

Precision  attachnnent  

Replacement  of  precision 

att. 
Prosthesis  modification  ... 
Removable  prosthodontic 

proc. 
Facial  moulage  sectional  . 
Facial  moulage  complete 

Nasal  prosthesis 

Auricular  prosthesis 

Oftjital  prosthesis  

Ocular  prosthesis  

Facial  prosthesis  

Nasal  septal  prosthesis  ... 

Ocular  prosthesis  interim  . 

Cranial  prosthesis 

Facial  augmentation  im- 
plant. 

Replacement  nasal  pros- 
thesis. 

Auricular  replacement  

Orbital  replacement  

Facial  replacement  

Surgical  obturator  

Postsurgical  obturator  

Refitting  of  obturator 

Mandibular  flange  pros- 
ttiesis. 

Mandibular  denture  prosth 

Temp  obturator  prosthesis 

Trismus  appliance  

Feeding  aid 

Pediatric  speech  aid 

Adult  speech  aid 

Superimposed  prosthesis 

Palatal  lift  prosthesis  

Intraoral  con  def  inter  pit  .. 

Intraoral  con  def  mod 
palat. 

Modify  speech  aid  pros- 
thesis. 

Surgical  stent 

Radiation  applicator 

Radiation  shield 

Radiation  cone  locator 

Fluoride  applicator 

Commissure  splint  

Surgical  splint  

Maxillofacial  prosthesis 

Odontics  endosteal  im- 
plant. 

Odontics  abutment  place- 
ment. 

Odontics  eposteal  implant 

Odontics  transosteal 
Implnt. 

Implnt/abtmnt  spprt  remv 
dm. 

Implnt/abtmnt  spprt 
remvprtl. 

Implant  connecting  bar 

Prefabricated  abutment  .... 

Custom  abutment  

Abutment  supported  crown 


Physician 
work 
RVUs 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 


Non- 
facility  PE 
RVUs 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 


0.00 

0.00 

0.00 

0.00 

0.00 

0,00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

0.00 

0.00 

Facility 
PE  RVUs 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


tescriptions  only  are  copyright  American  Wedical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Applv 
="  Dental  Association.  All  rights  reserved. 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Non- 
acility 
total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 


Facility 
total 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 


Global 


XXX 
XXX 
XXX 

XXX 
XXX 

YYY 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
X)0( 
XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
YYY 
YYY 
YYY 
XXX 
YYY 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
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1CPT/ 
2HCPCS 

MOD 

Status 

Description 

Physician 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
total 

Facility 
total 

GInhal 

D6059  

N 

Abutment  supported  mtl 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

crown. 

D6060  

N 

Abutment  supported  mtl 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

crown. 

06061 

N 

AtHJtment  supported  mtl 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

crown. 

D6062  

N 

Abutment  supported  mtl 
crown. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D6063  

N 

Abutment  supported  mtl 
crown. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06064  



N 

Abutment  supported  mtl 
crown. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D6065  



N 

Implant  supported  aown  .. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06066  

N 

Implant  supported  mtl 
crown. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06067  

N 

Implant  supported  mtl 
crown. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06068  

N 

Abutment  sijpported  re- 
tainer. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06069  ...... 

N 

Abutment  supported  re- 
tainer. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06070  

N 

Abutment  supported  re- 
tainer. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06071  

N 

Abutment  supported  re- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

tainer. 

06072  

N 

Abutment  supported  re- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

tainer. 

06073  

N 

Abutment  supported  re- 
tainer. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

J 

E)6074  

N 

Abutment  supported  re- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

tainer. 

06075  

N 

Implant  supported  retainer 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06076  

N 

Implant  supported  retainer 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06077  

N 

Implant  supported  retainer 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D6078  

N 

Implnt/abut  suprtd  fixd 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

dent. 

06079  

N 

Implnt/abut  suprtd  fixd 
dent. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D6080     . .. 

1 

Implant  maintenance  ....... 

Repair  implant  

Odontics  repr  abutnwnt  .... 
Removal  of  implant '... 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

XXX 

D6090  

XXX 

D6095  

XXX 

06100 

XXX 

06199 

Implant  procedure  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06210  

N 

Prosthodont  high  notde 
metal. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06211  

N 
N 

Bridge  base  metal  cast 

Bridge  noble  metal  cast .... 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

XXX 

06212  

XXX 

D6240  

N 

Bridge  porcelain  high 
not>le. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06241  

N 

Bridge  porcelain  base 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

metal. 

D6242  

N 

Bridge  porcelain  not>el 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

metal. 

D6245  

N 

Bridge  porcelain/ceramic  .. 

.     0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06250  

N 

Bridge  resin  w/high  noble 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D6251  ...... 

N 

Bridge  resin  base  metal  ... 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

D6252  

N 
N 

Bridge  resin  w/noJjte  metal 
Provisional  pontic  

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

XXX 

06253 

XXX 

06545 

N 
N 
N 

Dental  retainr  cast  metl  .... 
Porcelain/ceramic  retainer 
Porcelain/ceramic  inlay 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 

XXX 

06548  

XXX 

06600  

XXX 

odtol 

H 

2sri. 
Porc/ceram  inlay  >=  3 
surfac. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

06602 

N 

Cst  hgh  nble  mtl  inlay  2 
srt. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

; 

'  CPT  codes  and  descriplions  only  are  copyright  American  Medical  Association  All  Rights  Reserved.  Applicabie  FARS/DFARS  App«y 
2  Copyright  American  Dental  Association.  All  rights  reserved. 
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'CPT/ 
2HCPCS 


D6603  

D6604  

D6605  

06606  

D6607  

D6608  ;.... 

D6609  

D6610  

D6611  

D6612  

D6613  

D6614  

D6615  

D6720  


D6751 

D6752 

D6780 

D6781 

D6782 

D6783 

D6790 

06791 
06792 

06793 
06920 
06930  . 
06940  . 
06950  . 

06970  . 

06971  . 

06972  . 

06973  . 

06975  . 
D6976  . 
06977 
06980  . 
06985  . 
06999  . 


06721  

06722  

06740  

06750  ...... 


»ob 


'  CPT  codes  and 
'Copyright  Americ^ 
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Status 


N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 

N 
N 
N 
N 

N 

N 

N 

N 

N 

N 

N 

N 
N 

N 
R 
N 
N 
N 
N 
N 
N 

N 
N 
N 
N 
N 
N 
N 


Description 


Cst  hgh  nble  mtl  inlay 

>=3sr. 
Cst  tjse  mtl  Inlay  2  sur- 
faces. 
Cst  bse  mtl  inlay  >=  3 

surfa. 
Cast  nobte  metal  inlay  2 

sur. 
Cst  noble  mtl  inlay  >=3 

surf. 
Onlay  porc/cmic  2  sur- 
faces. 
Onlay  porc/crmc  >=3  sur- 
faces. 
Onlay  cst  hgh  nbl  mtl  2 

srfc 
Onlay  cst  hgh  nbl  mtl 

>=3srf. 
Onlay  cst  base  mtl  2  sur- 
face. 
Onlay  cst  base  mtl  >=3 

surfa. 
Onlay  cst  nbl  mtl  2  sur- 
faces. 
Onlay  cst  nbl  mtt  >=3 

surfac. 
Retain  crown  resin  w  hi 

nbte. 
Crown  resin  w/base  metal 
Crown  resin  w/noble  metal 
Crown  porcelain/ceramic  .. 
Crown  porcelain  high 

noble. 
Crown  porcelain  base 

metal. 
Crown  porcelain  noble 

nretai. 
Crown  3/4  high  noble 

metal. 
Crown  3/4  cast  based 

metal. 
Crown  3/4  cast  noble 

metal 
Crown  3/4  porcelain/ce- 
ramic. 
Crown  full  high  noble 

metal. 
Crown  full  base  metal  cast 
Crown  full  nobie  metal 

cast. 
Provisional  retainer  crown 

Dental  connector  bar 

Dental  recement  bridge  .... 

Stress  breaker 

Precision  attachment 

Post  &  core  plus  retainer .. 
Cast  post  bridge  retainer .. 
Prefab  post  &  core  plus 

reta. 
Core  build  up  for  retainer 

Coping  metal  

Each  addtnl  cast  post 

Each  addtl  prefab  post  

Bridge  repair 

Pediatric  partial  denture  fx 
Fixed  prosthodontic  proc  .. 


Physician 
wori( 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Non- 
facility  PE 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Facility 
PE  RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Mal- 
practice 
RVUs 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
000 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Non- 
acility 
total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Facility 
total 


0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 

XXX 
YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 


1CPT/ 
2HCPCS 

MOD 

Status 

Description 

PhysicJan 
work 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk^e 

RVUs 

Non- 
acillty 
total 

Facility 
total 

Gk}bal 

071 1 1 

R 

R 

R 

R 

R 

R 

R 

R 
R 
R 
N 
N 
N 

N 
N 

N 
R 

Coronal  remnants  decidu- 
ous t. 
Extraction  erupted  tooth/ 

exr. 
Rem  imp  tooth  w  mucoper 

flp. 
Impact  tooth  remov  soft 

tiss. 
Impact  tooth  remov  part 

bony. 
Impact  tooth  remov  comp 

bony. 
Impact  tooth  rem  bony  w/ 

comp. 
Tooth  root  removal  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

■  0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

000 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

- 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

000 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

ooa 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

O.QO 

'  0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00. 

0.00 
0.00 

0.00 

0.00 

poo 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 

XXX 

D7140  

XXX 

07210  

D7220  

D7230  

D7240  

D7241  

D7250 

YYY 
YYY 
YYY 
YYY 
YYY 
YYY 

D7260  

Oral  antral  fistula  closure 
Primary  closure  sinus  pert 

Tooth  reimplantation 

Tooth  transplantation 

Exposure  impact  tooth 

orthod. 
Exposure  tooth  aid  emp- 

tion. 
Mobilize  empted/malpos 

toot. 
Biopsy  of  oral  tissue  hard 
Biopsy  of  oral  tissue  soft  .. 
Cytology  sample  collection 

Repositioning  of  teeth  

Transsepfal  fiberotomy 

Alveoplasty  w/  extraction  .. 
Alveoplasty  w/o  extraction 
Vestibuloplasty  ridge 

extens. 
Vestibuloplasty  exten  graft 
Rad  exc  lesion  up  to  1 .25 

cm. 
Excision  benign  le- 

sion>1 .25c. 
Excision  benign  lesion 

compl. 
Excision  malig  le- 

sion<=1.25c. 
Excision  malig  le- 

sion>1 .25cm. 
Excision  malig  les 

complicat. 
Malig  tumor  exc  to  1 .25 

cm. 

Malig  tumor  >  1.25  cm  

Rem  odontogen  cyst  to 

1.25cm. 
Rem  odontogen  cyst  > 

1.25  cm. 
Rem  nonodonto  cyst  to 

1 .25cm. 
Rem  nonodonto  cyst  > 

1.25  cm. 
Lesion  destruction  

YYY 

D7261  

XXX 

D7270  

07272 

XXX 
XXX 

D7280  

XXX 

D7281   

XXX 

D7282    

XXX 

07285 

XXX 

D7286  

XXX 

D7287 

XXX 

D7290  

D7291   

D7310  



XXX 
YYY 
XXX 

D7320 

XXX 

D7340    

XXX 

D7350  

XXX 

D7410  

XXX 

D7411  

XXX 

D7412  

XXX 

D7413 

XXX 

D7414  

XXX 

D7415     .... 

XXX 

D7440     .... 

XXX 

D7441 

XXX 

D7450    

XXX 

D7451  

XXX 

D7460 

XXX 

D7461 

XXX 

D7465 

XXX 

D7471 

Rem  exostosis  any  site  .... 
Removal  of  torus  palatinus 
Remove  torus 

mandibularis. 
Surg  reduct 

osseoustut)erosit. 
Mandible  resection  

XXX 

D7472  

XXX 

D7473  

XXX 

D7485  

XXX 

D7490  

XXX 

di  scriptions  only  are  copynght  Amencan  Medical  Association  All  Rights  Reserved  Applicable  FARS/DFARS  Apply 
"-*' Dental  Association  AH  nghts  reserved  "»-v7 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association  All  Rights  Fteserved.  Applicable  FARS/DFARS  Apply. 
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49248 


'CPT/ 
2HCPCS 


D7510 
D7520 
D7530 

D7540 

D7550 

D7560 
D7610 
D7620 

D7630  . 

D7640  . 
D7650 

D7660  . 

D7670  . 

D7671  . 
D7680  . 

D7710 

D7720  . 

D7730  . 

D7740 

D7750  .. 

D7760  .. 

D7770  .. 

D7771  .. 

D7780  .. 

D7810  .. 


D7820 
D7830 

D7840 
D7850 
D7852 
D7854 

D7856 
D7858 
D7860 
D7865 

D7870  . 
D7871  , 
D7872  . 
D7873  . 

D7874  . 

D7875  . 


MOD 


'OPT  codes  and 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  iNFORtwiATiON— Continued 


Status 


Description 


N 


l&d  absc  intraoral  soft  tiss 

l&d  abscess  extraoral 

Removal  fb  skln/areolar 
tiss. 

Removal  of  fb  reaction  

Removal  of  sloughed  off 
bone. 

Maxillary  sinusotomy  

Maxilla  open  reduct  simple 
CIsd  reduct  simp!  maxilla 

fx. 
Open  red  simpi  mandible 

fx. 
CIsd  red  simpI  mandible  fx 
Open  red  simp  malar/ 

zygom  fx. 
CIsd  red  simp  malar/ 

zygom  fx. 
Closd  rductn  splint 
,    alveolus. 

Alveolus  open  reduction  ... 
Reduct  simple  facial  bone 

fx. 
Maxilla  open  reduct  com- 
pound. 
CIsd  reduct  compd  maxilla 

fx. 
Open  reduct  compd 

mandble  fx. 
CIsd  reduct  compd 

mandble  fx. 
Open  red  comp  malar/ 

zygma  fx. 
CIsd  red  comp  malar/ 

zygma  fx. 
Open  reduc  compd 

alveolus  fx 
Alveolus  cIsd  reduc  stbiz 

te. 
Reduct  compnd  facial 

bone  fx. 
Tmj  open  reduct-disloca- 

tion. 
Closed  tmp  manipulation  . 
Tmj  manipulation  under 

anest. 
Removal  of  tmj  condyle  .... 

Tmj  meniscectomy  

Tmj  repair  of  joint  disc 

Tmj  excisn  of  joint  mem- 
brane. 
Tmj  cutting  of  a  muscle  .... 

Tmj  reconstruction  

Tmj  cutting  into  joint  

Tmj  reshaping  compo- 
nents. 
Tmj  aspiration  joint  fluid  ... 
Lysis  +  lavage  w  catheters 
Tmj  diagnostic  arthroscopy 
Tmj  arthroscopy  lysis 

adhesn. 
Tmj  arthroscopy  disc 

reposit. 
Tmj  arthroscopy 
synovectomy. 


Physician 
worf( 
RVUs 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 


Non- 
facility  RE 
RVUs 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 


Facility 
PE  RVUs 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 


0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 


Mal- 
practice 
RVUs 


lescnptions  only  are  copynght  Amencan  Medical  Association.  All  Rights  Resen/ed.  Applicable  FARS/DFARS  AdoIv 


'Copyright  Ameri  an  Dental  Association.  All  nghts  resewed 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

o.po 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 


Non- 
acility 
total 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 


Facility 
total 


0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 


Global 


XXX 
XXX 
XXX 

XXX 
XXX" 

XXX 
XXX 
XXX 

XXX 

XXX 
XXX 

XXX 

XXX 

XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 


ADDENDUM  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 

1CPT/ 
2HCPCS 

MOD 

status 

Description 

Physician 
wortt 
RVUs 

Non- 
facility  PE 
RVUs 

Facility 
PE  RVUs 

Mal- 

practk^e 

RVUs 

Non- 
acility 
total 

Facility 
total 

Gk>bal 

D7876  

r 

1 

N 

N 
N 
N 

N 
N 
N 
N 

N 

N 
N 

Tmj  arthroscopy 

discectomy. 
Tmj  arthroscopy 

debridement. 
Occlusal  orthotic  appliance 
Tmj  unspecified  therapy  ... 
Dent  sutur  recent  wnd  to 

5cm. 
Dental  suture  wound  to  5 

cm. 
Suture  complicate  wnd  >  5 

cm. 
Dental  skin  graft  

'  0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
000 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0^00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

6.00 

0.00 

0.00 

0.00 

0.00 

0.00 
0.00 

0.00 
0.00 

0.00 

0.00 

0.00 
0.00 
0.00 
0:00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 

XXX 

D7877  

^ 

XXX 

D7880     .... 

XXX 

D7899  

XXX 

D7910  ...... 

XXX 

D7911  

XXX 

D7912  

XXX 

D7920 

XXX 

D7940  

Reshaping  bone 
orthognathic. 

Bone  cutting  ramus  closed 

Cutting  ramus  open  w/ 
graft. 

Bone  cutting  segmented  .. 

Bone  cutting  body  man- 
dible. 

Reconstruction  maxilla 
total. 

Reconstruct  maxiria  seg- 
ment. 

Reconstmct  midface  no 
graft. 

Reconstruct  midface  w/ 
graft. 

Mandible  graft 

YYY 

D7941  

XXX 

D7943    .  .. 

XXX 

D7944  

XXX 

D7945  

XXX 

D7946  

XXX 

D7947  

XXX 

D7948  

XXX 

D7949  

XXX 

D7950 

XXX 

D7955     ..:. 

Repair  maxillofacial  de- 
fects. 

Frenulectomy/frenulotomy 

Excision  hyperplastic  tis- 
sue. 

Excision  pericoronai 
gingiva. 

Surg  redct  fibrous 
tut)erosit. 

Sialolithotomy  

Excision  of  salivary  gland 

Sialodochoplasty  

Closure  of  salivary  fistula 

Emergency  tracheotomy  .. 

Dental  coronoidectomy 

Synthetic  graft  facial 
bones. 

Implant  mandible  for  aug- 
ment. 

Appliance  removal  

Oral  surgery  procedure  .... 

Limited  dental  tx  primary  .. 

Limited  dental  tx  transition 

Limited  dental  tx  adoles- 
cent. 

Limited  dental  tx  adult  

Intercep  dental  tx  primary 

Intercep  dental  tx  transitn 

Compre  dental  tx  transi- 
tion. 

Compre  dental  tx  adoles- 
cent. 

Compre  dental  tx  adult 

Orthodontic  rem  appliance 
tx. 

XXX 

D7960  

XXX 

D7970  

XXX 

D7971  

XXX 

D7972  

XXX 

D7980     .... 

XXX 

D7981  

XXX 

D7982  

XXX 

D7983  

XXX 

D7990  

XXX 

D7991   .* 

XXX 

D7995    

XXX 

D7996  

XXX 

D7997  

D7999  

XXX 
XXX 

D8010  

D8020  

XXX 
XXX 

D8030  

XXX 

D8040  ...... 

D8050  

XXX 
XXX 

D8060  

D8070  

XXX 
XXX 

D8080  

D8090    

XXX 
XXX 

D8?10  

XXX 

'  OPT  codw  and  descriptions  only  are  copyright  Amencan  Medical  Assoctalion.  All  Rights  Fleserved.  ApplicatM  FARS/DFARS  Apply. 
'CopyrightAmericanDental  Association  All  rights  reserved.  ^      . 
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^CPT/ 
2HCPCS 


D8220  


08660 
D8670 
D8680 
D8690 
D8691 
08692 
08999 
091 10 
09210 


09211 
09212 

09215 

,  D9220 

D9221 

09230 
D9241 
09242 
09248  . 
O9310  . 
09410  . 
09420  . 
09430  . 
D9440  . 
09450  . 
09610  . 

09630  . 
09910  . 

D9911  . 
D9920  . 
D9930  . 

09940  . 
C9941  . 

09950  .: 

09951  .. 

09952  .. 

09970  .. 
09971-.. 

09972  .. 

09973  .. 

09974  .. 
09999  .. 
G0001  .. 

G0008  .. 
G0009  .. 


G0010 
G0030 

G0030 

G0030 

G0031 


IK)D 


26 
TC 


'  CPT  codes  and  d*sci 
'  Copyright  AmenG  n 


Federal  Register / Vol.  68.  No.  158 /Friday,  Augtist  15,  2003 / Proposed  Rules 


Federal  Register /Vol.  68,  No.  158 /Friday,  August  15,  2003  /  Proposed  Rules 


49251 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


Description 


N 

N 
N 
N 
N 
N 
N 
N 
R 


R 
N 

N 
N 
R 

R 
N 
R 
R 


N 

N 

N 

N 

N 

I 

X 

X 
X 

X 
C 

A 

C 

C 


Fixed  appliance  therapy 
habt. 

Preorthodontic  tx  visit  

Periodic  orthodontc  tx  visit 

Orthodontic  retention  

Orthodontic  treatment 

Repair  ortho  appliance  

Replacement  retainer  

OrtlKxJontic  procedure 

Tx  dental  pain  minor  proc 
Dent  anesthesia  w/o  sur- 
gery. 
Regional  block  anesthesia 
Trigeminal  block  anes- 
thesia. 

Local  anesthesia  

General  anesthesia  

General  anesthesia  ea  ad 
15m. 

Analgesia  

Intravenous  sedation  

IV  sedation  ea  ad  30  m  .... 

Sedation  (non-iv)  

Dental  consultation  

Dental  house  call 

Hospital  call  

Offrce  visit  during  hours  .... 

Office  visit  after  hours  

Case  presentation  tx  plan 
Dent  therapeutic  dmg  in- 
ject. 
Other  drugs/medicaments 
Dent  appi  desensitizing 

med. 
AppI  desensitizing  resin  .... 

Behavior  management  

Treatment  of  complica- 
tions. 

Dental  occlusal  guard 

Fabrication  athletic  guard 

Occlusion  analysis 

Limited  occlusal  adjust- 
ment. 
Complete  occlusal  adjust- 
ment. 

Enamel  microabrasion 

Odontoplasty  1-2  teeth  

Extml  bleaching  per  arch 
Extml  bleaching  per  tooth 
Intml  bleaching  per  tooth  . 

Adjurx:tive  procedure 

Drawing  blood  for  speci- 
men. 
Admin  influenza  virus  vac 
Admin  pneumococcal  vac- 
cine. 
Admin  hepatitis  b  vaccine 
PET  imaging  prev  PET 

single. 
PET  imaging  prev  PET 

single. 
PET  imaging  prev  PET 

single. 
PET  imaging  prev  PET 
muttple. 


Physkaan 
work 
RVUs 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

1.50 

0.00 

0.00 


Non- 
facility  PE 
flVUs 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.60 

0.00 

0.00 


Facility 
PE  RVUs 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.60 

0.00 

000 


Mal- 
practice 
RVUs 


:riptions  only  are  copyrigfit  Amencan  Medical  Association.  All  Rights  Reserved.  Applicable  FARS/DFARS  Aoolv 
Dental  Assoaatran.  All  rights  reserved.  ^^ 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

0.04 

0.00 

0.(X) 


Non- 
acility 
total 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

2.14 

0.00 

0.00 


Facility 
total 


0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 
0.00 

0.00 
0.00 
0.00 
0.00 

0.00 

* 

0.00 
0.00 
0.00 
0.00 
0.00 
0.00 
0.00 

0.00 
0.00 

0.00 
0.00 

2.14 

0.00 

0.00 


Gk>bal 


XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
YYY 
XXX 

XXX 
XXX 

XXX 
XXX 
XXX 

YYY 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

YYY 
XXX 

XXX 
XXX 
YYY 

YYY 
XXX 
YYY 
YYY 

YYY 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 
XXX 

XXX 

XXX 

XXX 


1CPT/ 
2HCPCS 


G0031 
G0031 
G0032 
G0032 
G0032 
G0033 
G0033 
G0033 
G0034 
G0034 
G0034 
G0035 
G0035 
G0035 
G0036 
G0036 
G0036 
G0037 
G0037 
G0037 
G0038 
G0038 
G0038 
G0039 
G0039 
G0039 
G0040 
G0040 
G0040 
G0041 
G0041 
G0041 
G0042 


MOD 


26  . 
TC. 

26  . 
TC. 

26  . 
TC: 

26  . 
TC. 

26  . 

TC. 

26  . 
TC. 

26  . 
TC. 

26  . 
TC. 

26  . 
TC. 

26  . 
TC. 

26  . 
TC, 


Status 


A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 


Description 


PET  imaging  prev  PET 

muttple. 
PET  imaging  prev  PET 

muttple. 
PET  foltow  SPECT  78464 

singl. 
PET  foltow  SPECT  78464 

singl. 
PET  foltow  SPECT  78464 

singl. 
PET  follow  SPECT  78464 

mult. 
PET  follow  SPECT  78464 

mult. 
PET  follow  SPECT  78464 

mult. 
PET  foltow  SPECT  76865 

singl. 
PET  follow  SPECT  76865 

singl. 
PET  follow  SPECT  76865 

singl. 
PET  foltow  SPECT  78465 

mult. 
PET  follow  SPECT  78465 

mult. 
PET  follow  SPECT  78465 

mult. 
PET  follow  comry  angto 

sing. 
PET  follow  comry  angio 

sing. 
PET  foltow  comry  angio 

sing. 
PET  follow  comry  angio 

mult. 
PET  follow  comry  angto 

mult. 
PET  follow  comry  angto 

mult. 
PET  follow  myocard  pert 

sing. 
PET  follow  myocard  pert 

sing. 
PET  follow  myocard  per! 

sing. 
PET  follow  myocard  pert 

mult. 
PET  follow  myocard  pert 

mult. 
PET  foltow  myocard  pert 

mult. 
PET  foltow  stress  echo 

singl. 
PET  follow  stress  echo 

singl. 
PET  follow  stress  echo 

singl. 
PET  follow  stress  echo 

mult. 
PET  foltow  stress  echo 

mult. 
PET  follow  stress  echo 

mult. 
PET  follow  ventriculogm 

sing. 


Phystoian 
work 
RVUs 


1.87 
0.00 
0.00 
1.50 
0.00 
0.00 
1.87 
0.00 
0.00 
1.50 
0.00 
0.00 
1.87 
0.00 
0.00 
1.50 
0.00 
0.00 
1.87 
0.00 
0.00 
1.50 
0.00 
0.00 
1.87 
0.00 
0.00 
1.50 
0.00 
0.00 
1.87 
0.00 
0.00 


Non- 

facHity  PE 

RVUs 


0.74 
0.00 
0.00 
0.56 
0.00 
0.00 
0.75 
0.00 
0.00 
0.58 
0.00 
0.00 
0.74 
0.00 
0.00 
0.58 
0.00 
0.00 
0.73 
0.00 
0.00 
0.54 
0.00 
0.00 
0.73 
0.00 
0.00 
0.61 
0.00 
0.00 
0.75 
0.00 
0.00 


Facility 
PE  RVUs 


0.74 
0.00 
0.00 
0.56 
0.00 
0.00 
0.75 
0.00 
0.00 
0.58 
0.00 
0.00 
0.74 
0.00 
0.00 
0.58 
0.00 
0.00 
0.73 
0.00 
0.00 
0.54 
0.00 
0.00 
0.73 
0.00 
0.00 
0.61 
0.00 
0.00 
0.75 
0.00 
0.00 


Mal- 

practtoe 

RVUs 


'  OPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resenred.  Applicable  FARS/DFARS  Apply. 
'Copyright  American  Dental  Association  All  rights  reserved. 


0.06 
0.00 
0.00 
0.05 
0.00 
0.00 
0.06 
0.00 
0.00 
0.05 
0.00 
0.00 
0.06 
0.00 
0.00 
0.04 
0.00 
0.00 
0.06 
0.00 
0.00 
0.04 
0.00 
0.00 
0.07 
0.00 
0.00 
0.04 
0.00 
0.00 
0.05 
0.00 
0.00 


Non- 
acilrty 
total 


2.67 
0.00 
0.00 
2.11 
0.00 
0.00 
2.68 
0.00 
0.00 
2.13 
0.00 
0.00 
2.67 
0.00 
0.00 
2.12 
0.00 
0.00 
2.66 
0.00 
0.00 
2.08 
0.00 
0.00 
2.67 
0.00 
0.00 
2.15 
0.00 
0.00 
2.67 
0.00 
0.00 


Facility 
total 


2.67 
0.00 
0.00 
2.11 
0.00 
0.00 
2.68 
0.00 
0.00 
2.13 
0.00 
0.00 
2.67 
0.00 
0.00 
2.12 
0.00 
0.00 
2.66 
0.00 
0.00 
2.08 
0.00 
0.00 
2.67 
0.00 
0.00 
2.15 
0.00 
0.00 
2.67 
0.00 
0.00 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
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'CPT/ 
2HCPCS 


G0042 
G0042 
G0043 
G0043 
G0043 
G0044 
G0044 
G0044  . 

G0045  . 

G0045  . 

G0045  . 

G0046  . 

G004e. 

G0046  . 

G0047  . 

G0047  . 

G0047  .. 

G0101 .: 

G0102  .. 
G0104  .. 

G0105  .. 
G0106  .. 

G0106  .. 

G0106... 


G0108 
G0109 
G0110 
G0111 

G0112 
G0113 

G0114 
G0115 
001 16 
G0117 

G0118 

G0120 

G0120  . 


^OO    !  Status 


2) 


2> 


t: 

21 
TC 


2( 
T( 

2( 
T( 


26 
TC 


26 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


A 

c 
c 
a 
c 
c 

A 

c 
c 

A 

c 
c 

A 

c 

c 

A 

c 

A 

A 
A 

A 
A 

A 

A 

A 
A 
R 
R 

R 
R 

R 
R 
R 

T 

T 
A 
A 


Description 


Physician 
work 
RVUs 


PET  follow  ventriculogm 

sing. 
PET  follow  ventriculogm 

sing. 
PET  follow  ventriculogm 

mult. 
PET  follow  ventnculogm 

mult. 
PET  follow  ventriculogm 

mult. 
PET  following  rest  ECG 

singl. 
PET  following  rest  ECG 

singl. 
PET  following  rest  ECG 

singl. 
PET  following  rest  ECG 

mult. 
PET  following  rest  ECG 

mult. 
PET  following  rest  ECG 

mull. 
PET  follow  stress  ECG 

singl. 
PET  follow  stress  ECG 

singl. 
PET  follow  stress  ECG 

singl. 
PET  follow  stress  ECG 

mult. 
PET  follow  stress  ECG 

mult. 
PET  follow  stress  ECG 

mult. 
CA  screen; pelvic/breast 

exam. 
Prostate  ca  screening;  dre 
CA  screen  ;flexi 
sigmoidscope. 
Colorectal  scm;  hi  risk  ind 
Colon  CA  screen;barium 

enema. 
Coton  CA  screen;barium 

enema. 
Colon  CA  screen;barium 

enema. 
Diab  manage  trn  per  indiv 
Diab  manage  trn  ind/group 
Nett  pulm-rehab  educ;  ind 
Nett  pulm-rehab  educ; 

group. 
Nett;nutrition  guid,  initial  ... 
Nett;nutrition 

guid.subseqnt. 
Nett;  psychosocial  consult 
Nett;  psychological  testing 
Nett;  psychosocial  counsel 
Glaucoma  scm  hgh  risk 

direc. 
Glaucoma  scm  hgh  risk 

direc. 
Colon  ca  scm;  barium 

enema. 
Colon  ca  scm;  barium 
enema. 


1.50 

0.00 

0.00 

1.87 

0.00 

0.00 

1.50 

0.00 

0.00 

1.87 

0.00 

O.X 

1.50 

0.00 

0.00 

1.87 

0.00 

0.45 

0.17 
0.96 

3.70 
0.99 

0.99 

0.00 

0.00 
0.00 
0.90 
0.27 

1.72 
1.29 

1.20 
1.20 
1.11 
0.45 

0.17 

0.99 

0.99 


Non- 
facility  PE 
RVUs 


0.62 

0.00 

0.00 

0.76 

0.00 

0.00 

0.61 

0.00 

0.00 

0.74 

0.00 

0.00 

0.61 

0.00 

0.00 

0.75 

0.00 

0.54 

0.41 
2.25 

6.30 
2.57 

0.33 

2.23 

0.83 
0.48 
0.72 
0.30 

1.25 
0.85 

0.49 
0.64 
1.02 
0.72 

0.53 

2.57 

0.33 


Facility 
PE  RVUs 


0.62 

0.00 

0.00 

0.76 

0.00 

0.00 

0.61 

0.00 

0.00 

0.74 

0.00 

0.00 

0.61 

0.00 

0.00 

0.75 

0.00 

0.17 

0.06 
0.53 

1.68 
N/A 

0.33 

N/A 

N/A 
N/A 
0.29 
0.14 

0.67 
0.42 

0.38 
0.38 
0.34 
0.19 

0.07 

N/A 

0.33 


Mal- 
practice 
RVUs 


0.04 

0.00 

0.00 

0.06 

0.00 

0.00 

0.04 

0.00 

0.00 

0.06 

0.00 

0.00 

0.04 

0.00 

0.00 

0.06 

0.00 

0.01 

0.01 
0.05 

0.20 
0.15 

0.04 

0.11 

0.01 
0.01 
0.03 
0.01 

0.05 
0.04 

0.03 
0.04 
0.04 
0.02 

0.01 

0.15 

0.04 


'CPT  codes  and  (  Bscriptions  only  are  copynght  American  Medical  Association.  All  Rights  Reserved  Applicable  FARS/DFARS  Aoolv 
'  Copyright  Amen<  an  Dental  Association.  All  rights  reserved.  "kk-j 


Non- 
acility 
total 


2.16 

0.00 

0.00 

2.69 

0.00 

0.00 

2.15 

0.00 

0.00 

2.67 

0.00 

0.00 

2.15 

0.00 

0.00 

2.68 

0.00 

1.00 

0.59 
3.26 

10.20 
3.71 

1.36 

2.34 

0.84 
0.49 
1.65 
0.58 

3.02 
2.18 

1.72 
1.88 
2.17 
1.19 

0.71 

3.71 

1.36 


Facility 
total 


2.16 

0.00 

0.00 

2.69 

0.00 

0.00 

2.15 

0.00 

0.00 

2.67 

0.00 

0.00 

2.15 

0.00 

0.00 

2.68 

0.00 

0.63 

0.24 
1.54 

5.58 
N/A 

1.36 

■,WA 

N/A 

N/A 

1.22 

0.42 

2.44 
1.75 

1.61 
1.62 
1.49 
0.66 

0.25 

N/A 

1.36 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

000 

000 
XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


'CRT/ 
2HCPCS 


G0120  . 

G0121  . 

G0122  . 

G0122  . 

G0122  . 

G0124  . 

G0125  , 

G0125  . 

G0125  . 

G0127  . 
G0128  . 

G0130  . 
G0130  . 
G0130  . 
G0141  . 

G0166  . 
G0167  , 

G0168 

G0179 
G0180 

G0181 

G0182 
G0186 

G0202 

G0202 

G0202 

G0204 

G0204 

G0204 

G0206 

G0206 

00206 

G0210 

0021 0 

G0210 

G0211 


MOO 


TO 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


26 
TC 


Status 


Descriptk>n 


Cok>n  ca  scm;  barium 

enema. 
Cok>n  ca  scm  not  hi  rsk 

Ind. 
Cok)n  ca  scm;  barium 

enema. 
Colon  ca  scm;  barium 

enema. 
Colon  ca  scm;  t>arium 

enema. 
Screen  c/v  thin  layer  by 

MD. 
PET  image  pulmonary 

nodule. 
PET  image  pulmonary 

nodule. 
PET  image  pulmonary 

nodule. 

Trim  naii(s)  

CORF  skilled  nursing 

servk;e. 
Single  energy  x-ray  study 
Single  energy  x-ray  study 
Single  energy  x-ray  study 
Scr  c/v  cyto.autosys  and 

md. 
Extml  counterpulse,  per  tx 
Hyperbaric  oz  tx;no  md 

reqrd. 
Wound  closure  by  adhe- 
sive. I., 
MD  recertifrcation  HHA  PT 
MD  certification  HHA  pa- 
tient. 
Home  health  care  super- 

viskjn. 
Hospice  care  supervision 
Dstr,'  eye  lesn.fdr  vssi 

tech. 
Screeningmammographydi- 

gital. 
Screeningmammographydi- 

gital. 
Screeningmammographydi- 

gital. 
Diagnostk:mammographydi- 

gital. 
Diagnostkimammographydi- 

gital. 
Diagnosticmammographydi- 

gital. 
DiagnostKmammographydi- 

gital. 
Diagnostrcmammographydi- 

gital. 
Diagnostk:mammographydi- 

gital. 
PET  img  wholebody 

dxlung. 
PET  img  wholetxxjy 

dxlung. 
PET  img  wholebody 

dxlung. 
PET  img  wholbody  init 

lung. 


Physkaan         Non- 


work 
RVUs 


0.00 

3.70 

0.99 

0.99 

0.00 

0.42 

0.00 

1.50 

0.00 

0.17 
0.08 

0.22 
0.22 
0.00 
0.42 

0.07 
0.00 

0.45 

0.45 
0.67 

1.73 

1.73 
0.00 

0.70 

0.70 

0.00 

0.87 

0.87 

0.00 

0.70 

0.70 

0.00 

0.00 

1.50 

0.00 

0.00 


facHity  PE 
RVUs 


2.23 

6.30 

2.62 

0.38 

2.23 

0.18 

0.00 

0.54 

0.00 

0.26 
0.03 

0.88 
0.07 
0.80 
0.18 

2.93 
0.00 

2.03 

1.09 
1.32 

1.56 

1.75 
0.00 

2.78 

0.23 

2.54 

2.80 

0.29 

2.50 

2.26 

0.23 

202 

0.00 

0.52 

0.00 

0.00 


Facility 
PE  RVUs 


N/A 

1.68 

N/A 

0.38 

N/A 

0.18 

0.00 

0.54 

0.00 

0.07 
0.03 

N/A 
0.07 

N/A 
0.18 

0.03 
0.00 

0.16 

N/A 
N/A 

N/A 

N/A 
0.00 

N/A 

0.23 

N/A 

N/A 

0.29 

N/A 

N/A 

0.23 

N/A 

0.00 

0.52 

0.00 

0.00 


1^- 

practk:e 

RVUs 


'  OPT  codes  and  descnptions  only  are  copyright  Arrierican  Medical  Associatton 
'  Copyright  American  Dental  Association.  All  rigtits  reserved. 


All  Rights  Reserved  Applicable  FARS/DFARS  Appty. 


0.11 

a.2o 

0.15 

0.04 

0.11 

0.01 

0.00 

0.05 

0.00 

0.01 
0.01 

0.05 
0.01 
0.04 
0.01 

0.01 
0.00 

0.01 

0.01 
0.02 

0.06 

0.06 
0.00 

0.09 

0.03 

0.06 

0.10 

0.04 

0.06 

0.09 

0.04 

0.05 

0.00 

0.04 

0.00 

0.00 


Non- 
acility 
total 


2.34 

10.20 

3.76 

1.41 

2.34 

0.61 

0.00 

2.09 

0.00 

0.44 
0.12 

1.15 
0.30 
0.84 
0.61 

3.01 
0.00 

2.49 

1.55 
2.01 

3.35 

3.54 
0.00 

3.57 

0.96 

2.60 

3.77 

1.20 

2.56 

3.05 

0.97 

2.07 

0.00 

2.06 

0.00 

0.00 


Facility 
total 


N/A 

5.58 

N/A 

1.41 

N/A 

0.61 

0.00 

2.09 

0.00 

0.25 
0.12 

N/A 
0.30 

N/A 
0.61 

0.11 
0.00 

0.62 

N/A 
N/A 

N/A 

N/A 
0.00 

N/A 

0.96 

N/A 

N/A 

1.20 

N/A 

N/A 

0.97 

N/A 

0.00 

2.06 

0.00 

0.00 


Gk>bal 


XXX 

000 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

000 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

000 

XXX 
XXX 

XXX 

XXX 
YYY 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
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'CPT/ 
2HCPCS 


VOD 


G0211  

26 

G0211  

TC 

G0212  

G0212  

26 

G0212  

TC 

G0213  

G0213  

G0213  

G0214  

G0214  

G0214  

G0215  

G0215  

G0215  

G0216  

26 
TC 

26 
TC 

26 
TC 

G0216  

26 

G0216  

TC 



G0217  

..... 

G0217  

26 

G0217  

TC 

G0218  

G0218  

26 

G0218  

TC 

G0220  

G0220  

26 

G0220  

TC 

G0221  

.... 

G0221  

26 

G0221  

TC 

G0222  

* 

G0222  

26 

G0222  

TC 

G0223  

...:... 

G0223  

26  . 

G0223  

TC 

G0224  

G0224  

26  . 

...| 

'  CPT  codes  and 
^Copytigtil  Amenca  i 
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Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


Status 


A 
C 

c 

A 

C 

C 
A 
C 
C 
A 
C 
C 
A 
C 
C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 
C 
A 
C 
C 
A 
C 
C 
A 
C 
C 
A 


de  cnptions  ( 


Description 


PET  img  wholbody  init 

lung. 
PET  Img  wholtKXly  init 

lung. 
PET  img  wholelxxj  restag 

lung. 
PET  img  wholebod  restag 

lung. 
PET  img  wholebod  restag 
lung. 

PET  img  wholbody  dx  

PET  img  wholbody  dx  

PET  img  wholtX)dy  dx  

PET  img  wholebod  init  .... 
PET  img  wholebod  init  .... 
PET  img  wholetxxj  init  .... 
PETimg  wholebod  restag 
PETimg  wholetxxJ  restag 
PETimg  wholetxxJ  restag 
PET  img  wholetxxl  dx 

melanoma. 
PET  img  wholebod  dx 

melanoma. 
PET  img  wholebod  dx 

melanoma 
PET  img  wholebod  init 

melan. 
PET  img  wholebod  init 

melan. 
PET  img  wholet)od  init 

melan. 
PET  img  wtiolebod  restag 

mela. 
PET  img  wholebod  restag 

mela. 
PET  img  wholebod  restag 

mela. 
PET  img  wholebod  dx 

lymphoma. 
PET  img  wholebod  dx 

lymphoma. 
PET  img  wholebod  dx 

lymphoma. 
PET  imag  wholbod  init 

lympho. 
PET  imag  wholbod  init 

lympho. 
PET  imag  wholbod  init 

lympho. 
PET  imag  wholbod  resta 

lymph. 
PET  imag  wholbod  resta 

lymph. 
PET  imag  wholbod  resta 

lymph. 
PET  imag  wholbod  reg  dx 

head. 
PET  imag  wholbod  reg  dx 

head. 
PET  imag  wholtx)d  reg  dx 

head. 
PET  imag  wholbod  reg  ini 

hea. 
PET  imag  wholbod  reg  Ini 
hea. 


Physician 

W0l1( 

RVUs 


1.50 

0.00 

0.00 

1.50 

0.00 

0.00 
1.50 
0.00 
0.00 
1.50 
0.00 
0.00 
1.50 
0.00 
0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 


Non- 
facility  PE 
RVUs 


Facility 
PE  RVUs 


0.52 

0.00 

0.00 

0.53 

0.00 

0.00 
0.52 
0.00 
0.00 
0.52 
0.00 
0.00 
0.53 
0.00 
0.00 

0.52 

0.00 

0.00 

0.53 

0.00 

0.00 

0.53 

0.00 

0.00 

0.52 

0.00 

0.00 

0.52 

0.00 

0.00 

0.53 

0.00 

0.00 

0.53 

0.00 

0.00 

0.52 


0.52 

0.00 

0.00 

0.53 

0.00 

0.00 
0.52 
0.00 
0.00 
0.52 
0.00 
0.00 
0.53 
0.00 
0.00 

0.52 

0.00 

0.00 

0.53 

0.00 

0.00 

0.53 

0.00 

0.00 

0.52 

0.00 

0.00 

0.52 

0.00 

0.00 

0.53 

0.00 

0.00 

0.53 

0.00 

0.00 

0.52 


Mal- 
practice 
RVUs 


0.04 

0.00 

0.00 

0.04 

0.00 

0.00 
0.04 
0.00 
0.00 
0.04 
0.00 
0.00 
0.04 
0.00 
0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 


Non- 
acility 
total 


2.06 

0.00 

0.00 

2.07 

0.00 

0.00 
2.06 
0.00 
0.00 
2.06 
0.00 
0.00 
2.07 
0.00 
0.00 

2.06 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.00 

2.06 

0.00 

0.00 

2.06 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.00 

2.06 


Facility 
total 


2.06 

0.00 

0.00 

2.07 

0.00 

0.00 
2.06 
0.00 
0.00 
2.06 
0.00 
0.00 
2.07 
0.00 
0.00 

2.06 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.00 

2.06 

0.00 

0.00 

2.06 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.00 

2.06 
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Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 


^CPT/ 
2HCPCS 


MOD 


only  are  copyright  American  Medical  Association.  All  Rights  Reseroed.  Applicable  FARS/DFARS  Aoolv 
Dental  Association  All  nghts  reserved.  "f"i- 


G0224  

TC 

G0225  

G0225  .  .... 

26  

G0225  

TC 

G0226  

G0226  

26  

G0226  

TC 

G0227  

G0227  

26  

G0227  

TC 

G0228  

G0228  

26  

G0228  

TC 

G0229  

G0229  

26  

G0229  

TC 

G0230  

G0230  

26  

G0230  

TC 

G0231  

G0231  

26  

G0231  

TC 

G0232  

G0232  

26  

G0232  

TC 

G0233  

G0233  

26  

G0233  

TC 

G0234  

G0234  

26  

G0234  

TC 

G0236  

G0236  

26  

G0236  

TC ^ 

Status 


C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

C 
A 
C 
C 

A 

C 

C 

A 

C 

C 

A 

C 

C 

A 

C 

A 

A 

A 


Description 


PET  imag  wholbod  reg  ini 

hea. 

PET  whol  restag 

headneckonly. 

PET  whol  restag 

headneckonly. 

PET  whol  restag 

headneckonly. 

PET  img  wholbody  dx 

esophagi. 
PET  img  wholbody  dx 

esophagi. 
PET  img  wholbody  dx 

esophagi. 
PET  img  wholbod  ini 

esophage. 
PET  img  wholbod  ini 

esophage. 
PET  img  wholbod  ini 

esophage. 
PET  img  wholbod  restg 

esopha. 
PET  img  wholbod  restg 

esopha. 
PET  img  wholbod  restg 

esopha. 
PET  img  metaboloc  brain 

pres. 
PET  img  metaboloc  brain 

pres. 
PET  img  metaboloc  brain 

pres. 
PET  myocard  viability  post 
PET  myocard  viability  post 
PET  myocard  viability  post 
PET  WhBD  colorec; 

gamma  cam. 
PET  WhBD  colorec; 

gamma  cam. 
PET  WhBD  colorec; 

gamma  cam. 
PET  whbd  lymphoma; 

gamma  cam. 
PET  whbd  lymphoma; 

gamma  cam. 
PET  whbd  lymphoma; 

gamma  cam. 
PET  whtKJ  melanoma; 

gamma  cam. 
PET  whbd  melanoma; 

gamma  cam. 
PET  whbd  melanoma; 

gamma  cam. 
PET  WhBD  pulm  nod; 

gamma  cam. 
PET  WhBD  pulm  nod; 

gamma  cam. 
PET  WhBD  pulm  nod; 

gamma  cam. 
Digital  film  convert  diag 

ma. 
Digital  film  convert  diag 

ma. 
Digital  film  convert  diag 

ma. 


Ptiysidan 
work 
RVUs 


0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 
1.50 
0.00 
0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.00 

1.50 

0.00 

0.06 

0.06 

0.00 


Non- 
facility  PE 
RVUs 


0.00 

0.00 

0.53 

0.00 

0.00 

0.54 

0.00 

0.00 

0.54 

0.00 

0.00 

0.53 

0.00 

0.00 

0.53 

0.00 

0.00 
0.55 
0.00 
0.00 

0.53 

0.00 

0.00 

0.53 

0.00 

0.00 

0.53 

0.00 

0.00 

0.53 

0.00 

0.44 

0.02 

0.42 


Facility 
PE  RVUs 


0.00 

0.00 

0.53 

0.00 

0.00 

0.54 

0.00 

0.00 

0.54 

0.00 

0.00 

0.53 

0.00 

0.00 

0.53 

0.00 

0.00 
0.55 
0.00 
0.00 


Mal- 

practk;e 

RVUs 


0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.04 

0.00 

0.00 

0.64 

0.00 

0.00 

0.04 

0.00 

0.00 
0.04 
0.00 
0.00 


Non- 
acility 
total 


0.53 

0.04 

0.00 

0.00 

0.00 

0.00 

0.53 

0.04 

000 

0.00 

0.00 

0.00 

0.53 

0.04 

0.00 

0.00 

0.00 

0.00 

0.53 

0.04 

0.00 

0.00 

N/A 

0.02 

0.02 

0.01 

N/A 

0.01 

0.00 

0.00 

2.07 

0.00 

0.00 

2.08 

0.00 

0.00 

2.08 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

O.CO 
2.09 
0.00 
0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.52 

0.09 

0.43 


Fadtity 
total 


0.00 

0.00 

2.07 

0.00 

0.00 

2.06 

0.00 

0.00 

2.06 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.00 
2.09 
0.00 
0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

0.00 

2.07 

0.00 

N/A 

0.09 

N/A 


Global 


XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

XXX 

zzz 
zzz 
zzz 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Rights  Resen/ed.  Applicable  FARS/DFARS  Apply 
^Copyright  American  Dental  Association.  All  rights  resewed. 
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'CFT/ 

2HCPCS; 

MOD 

Status 

Description 

Physician 

W0l1( 

RVUs 

Non- 

facHity  PE 

RVUs 

Facility 
PE  RVUs 

Mal- 
practice 
RVUs 

Non- 
acility 
total 

Factiity 
total 

Global 

G0237  

A 

Therapeutic  procd  strg 
endur. 

0.00 

0.47 

N/A 

0.02 

0.49 

N/A 

XXX 

G0238  

C 

0th  resp  proc,  indiv 

0.00 

0.00 

0.00 

0.00 

0.00 

000 

XXX 

G0239  

C 

0th  resp  proc,  group  

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

G0245  

R 

Initial  foot  exam  pt  lops  .... 

0.88 

0.81 

0.32 

0.05 

1.74 

1.25 

XXX 

G0246  

R 

Fdlowup  eval  of  foot  pt 

lop. 
Routine  footcare  pt  w  lops 

0.45 

0.56 

0.16 

0.02 

1.03 

0.63 

XXX 

G0247  

» 

R 

0.50 

0.54 

0.21 

0.05 

109 

0.76 

/// 

G0248  



R 

Demonstrate  use  home  inr 

0.00 

6.92 

N/A 

0.01 

6.93 

N/A 

XXX 

G0249  

R 

Provide  test  mate- 
rial.equipm. 

0.00 

4.12 

N/A 

0.01 

4.13 

N/A 

XXX 

G0250  



R 

MD  review  interpret  of  test 

.0.18 

0.06 

0.06 

0.01 

0.25 

0.25 

XXX 

G0252  

i  5  

N 

PET  imaging  initial  dx  

1.50 

0.58 

0.58 

0.04 

2.12 

2.12 

XXX 

G0253  



C 

PET  image  brst  dection 
recur. 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

G0253  

£3  

A 

PET  image  brst  dection 
recur 

1.87 

0.72 

0.72 

0.07 

2.66 

2.66 

XXX 

G0253  

IC 

C 

PET  image  brst  dection 
recur. 

0.00 

0.00 

_  0.00 

0.00 

0.00 

0.00 

XXX 

G0254  

C 

PET  image  brst  eval  to  to 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

G0254  

3  

A 

PET  image  brst  eval  to  tx 

1.87 

0.72 

0.72 

0.07 

2.66 

2.66 

XXX 

G0254  

1  C 

C 

PET  image  brst  eval  to  tx 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

G0262  

A 

Sm  intestinal  image  cap- 
sule. 

2.12 

20.88 

N/A 

0.08 

23.08 

N/A 

XXX 

G0262  

£B  

A 

Sm  intestinal  image  cap- 
sule. 

2.12 

0.82 

0.82 

0.02 

2.96 

2.96 

XXX 

G0262  

C 

A 

Sm  intestinal  image  cap- 
sule. 

0.00 

20.06 

N/A 

0.06 

20.12 

N/A 

XXX 

G0268  



A 

Removal  of  impacted  wax 

md. 
MNT  subs  tx  for  change 

dx. 
Group  MNT  2  or  more  30 

0.61 

0.66 

0.25 

0.04 

1.31 

0.90 

000 

G0270  



A 

0.00 

0.47 

N/A 

0.01 

0.48 

N/A 

XXX 

G0271  



A 

0.00 

0.18 

N/A 

0.01 

0.19 

N/A 

XXX 

G0272  

A 

Naso/oro  gastric  tube  pi 

MD 
Pretx  planning,  non-Hodg- 

0.32 

N/A 

0.12 

0.02 

N/A 

0.46 

000 

G0273  

A 

0.86 

11.40 

N/A 

0.28 

12.54 

N/A 

XXX 

kins. 

G0273  

2  5  

A 

Pretx  planning,  non-Hodg- 
kins. 

0.86 

0.33 

0.33 

0.03 

1.22 

1.22 

XXX 

G0273  

TC 

A 

Pretx  planning,  non-Hodg- 
kins. 

0.00 

11.06 

N/A 

0.25 

11.31 

N/A 

XXX 

G0274  



A 

Radiopharm  tx,  non-Hodg- 
kins. 

2.07 

3.42 

N/A 

0.20 

5.69 

N/A 

XXX 

G0274  

2)  

A 

Radiophamn  tx,  non-Hodg- 
kins. 

2.07 

0.80 

0.80 

0.08 

2.95 

2.95 

XXX 

G0274  

C 

A 

Radkjpharm  tx,  non-Hodg- 
kins. 

0.00 

2.62 

N/A 

0.12 

2.74 

N/A 

XXX 

G0275  

A 

Renal  angio,  cardiac  cath 

0.25 

N/A 

0.10 

0.01 

N/A 

0.36 

/// 

G0278  

A 

Iliac  art  angio.cardiac  cath 

0.25 

N/A 

0.10 

0.01 

N/A 

0.36 

/// 

G0279  



C 

Excorp  shock  tx,  eltww  epi 

0.00 

0.00 

0.00 

0.00 

0.00 

0.00 

XXX 

G0280  

C 

Excorp  shock  tx  other  than 

0.00 

0.00 

000 

0.00 

0.00 

0.00 

XXX 

G0281  

A 

Elec  stim  unattend  for 
press. 

0.18 

0.11 

N/A 

0.01 

0.30 

N/A 

XXX 

G0283 

A 

Elec  stim  other  than 
wound. 

0.18 

0.11 

N/A 

0.01 

0.30 

WA 

XXX 

G0288  

A 

Recon,  CTA  for  surg  plan 

0.00 

10.62 

N/A 

0.15 

10.77 

N/A 

XXX 

G0289  

A 

Arthro,  loose  body  + 
chondro. 

1.48 

N/A 

0.57 

0.27 

N/A 

2.32 

777 

GxxlO  

A 

ESRDrelsvc  1/mo;  2-1  lyr 

2.32 

1.14 

1.14 

0.10 

3.56 

3.56 

XXX 

Gxx11  



A 

ESRDrelsvc  4+/mo;  12- 
19yr. 

8.47 

4.54 

4.54 

0.35 

13.36 

13.36 

XXX 

Gxx12  

•- 

A 

ESRDrelsvc  2-3/mo;  12- 
19yr. 

3.14 

1.68 

1.68 

0.13 

4.95 

4.95 

XXX 

G»(13  

A 

ESRDrelsvc  1/mo;  12-19yr 

s  copyright  American  Medical  Associatic 

2.05 

m.  AD  Rights  Rei 

1.10 
served.  Applicabli 

1.10 

9  FARS/Df  ARS 

0.08 

Apply. 

3.23 

3.23 

XXX 

■ '  OPT  codes  a 

r  1  descriptions  only  art 

^Copyright  An 

M  ricanOet 

')tal  Associat 

ion  All  nghts  reserved. 

V 

V. 
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'OPT/ 
2HCPCS 


Gxx14 
Gxx15 
Gxx16 
Gxxxl 
Gxxx2 
Gxxx3 

Gxxx4 

Gxxx5 
Gxxx6 
Gxxx7 
Gxxx8 
Gxxx9 

M0064 
P3001 

Q0035 
Q0035 
Q0035 
O0091 

Q0092 

R0070 
R0075 

V5299 
V5362  . 
V5363  . 
V5364  . 


Addendum  B.— Relative  Value  Units  (RVUS)  and  Related  Information— Continued 


MOD 


26 
TC 


Status 


Description 


ESRDrelsvc  4+/mo;  20+yr 
ESRDrelsvc  2-3/mo;  20+yr 
ESRDrelsvc  1/mo;  20+yr  .. 

Monitor  arrhyth/30day  

Monitor  arrhyth/30day;rec 
Monitor  arrhyth/ 

30day;analy. 
Monitor  arrhytti/ 

30day;interp. 
ESRDrelsvc  4+/mo;  undr2 
ESRDrelsvc  2-3/mo;  undr2 
ESRDrelsvc  1/mo;  undr2  .. 
ESRDrelsvc  4+/mo;  2-1  lyr 
ESRDrelsvc  2-3/mo;  2- 

llyr. 
Visit  for  drug  monitoring  ... 
Screening  pap  smear  by 

phys. 

Cardiokymography  

Cardiokymography  

Cardiokymography  

Obtaining  screen  pap 

smear. 
Set  up  port  xray  equip- 
ment. 
Transport  portable  x-ray  ... 
Transport  port  x-ray 

multipl. 

Hearing  service  

Speech  screening 

Language  screening 

Dysphagia  screening  


Physkaan 

VKXk 

RVUs 


5.16 
1.94 
1.27 
0.52 
0.00 
0.00 

0.52 

12.92 
5.19 
3.39 
9.91 
3.55 

0.37 
0.42 

0.17 
0.17 
0.00 
0.37 

0.00 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 


Non- 
facility  PE 
RVUs 


2.94 
1.10 
0.73 
7.45 
1.24 
6.02 

0.19 

8.70 
3.49 
2.29 
4.86 
1.74 

0.34 
0.18 

0.45 
0.07 
0.39 
0.68 

"0.32 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 


Facility 
PE  RVUs 


2.94 
1.10 
0.73 
N/A 
N/A 
N/A 

0.19 

8.70 
3.49 
2.29 
4.86 
1.74 

0.12 
0.18 

N/A 
0.07 

N/A 
0.14 

N/A 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 


Mal- 

practk^ 

RVUs 


0.22 
0.08 
0.06 
0.24 
0.07 
0.15 

0.02 

0.60 
0.24 
0.16 
0.43 
0.15 

0.01 
0.01 

0.03 
0.01 
0.02 
0.01 

0.01 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 


Non- 
acility 
total 


Facility 
total 


8.32 
3.12 
2.06 
8.21 
1.31 
6.17 

0.73 

22.22 

8.92 

5.84 

15.20 

5.44 

0.72 
0.61 

0.65 
0.25 
0.41 
1.06 

0.33 

0.00 
0.00 

0.00 
0.00 
0.00 
0.00 


8.32 
3.12 
2.06 
N/A 
f^A 
N/A 

•   0.73 

22.22 

8.92 

584 

15.20 

5.44 

0.50 
0.61 

N/A 
0.25 

N/A 
0.52 

N/A 

000 
0.00 

0.00 
0.00 
0.00 
0.00 


'  CPT  codes  and  descriptions  only  are  copyright  American  Medical  Association.  All  Right  Reserved.  ApplicaWe  FARS/DFARS  Apply 
2  Copyright  American  Dental  Association.  All  nght  reserved 


Global 


XXX 
XXX 
XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 
XXX 
XXX 
XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 

XXX 

XXX 
XXX 

XXX 
XXX 
XXX 
XXX 
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Addendum  C 

Codes  For  Wtiich  We  Received  PEAC  Recommendations  On  Practice  Expense  Direct  Cost  Inputs 

' 

1 

:PT  Cod*  Short  Descriptors 

CPTCodA 

Short  Dsscriptors 

0060 

DRAINAGE  OF  SKIN  ABSCESS 

19162 

REMOVE  BREAST  TISSUE,  NODES 

0080 

DRAINAGE  OF  PILONIDAL  CYST 

19180 

REMOVAL  OF  BREAST 

0081 

DRAINAGE  OF  PILONIDAL  CYST 

19182 

REMOVAL  OF  BREAST 

0121 

REIWOVE  FOREIGN  BODY 

19200 

REMOVAL  OF  BREAST 

0180 

COMPLEX  DRAINAGE,  WOUND 

19220 

REMOVAL  OF  BREAST 

- 

1000 

DEBRIDE  INFECTED  SKIN 

19240 

REMOVAL  OF  BREAST 

1001 

DEBRIDE  INFECTED  SKIN  ADD-ON 

19260 

REMOVAL  OF  CHEST  WALL  LESION 

1010 

DEBRIDE  SKIN.  FX 

19271 

REVISION  OF  CHEST  WALL 

1011 

DEBRIDE  SKIN/MUSCLE.  FX 

19272 

EXTENSIVE  CHEST  WALL  SURGERY 

1012 

DEBRIDE  SKIN/MUSCLE/BONE,  FX 

20000 

INCISION  OF  ABSCESS 

1044 

DEBRIDE  TISSUE/MUSCLBBONE 

20005 

INCISION  OF  DEEP  ABSCESS 

1055 

TRIM  SKIN  LESION 

.  20103 

EXPLORE  WOUND,  EXTREMITY  ' 

1056 

TRIM  SKIN  LESIONS,  2  TO  4 

20200 

MUSCLE  BIOPSY                                               t- 

1057 

TRIM  SKIN  LESIONS,  OVER  4 

20205 

DEEP  MUSCLE  BIOPSY 

a 

1200 

REMOVAL  OF  SKIN  TAGS 

20240 

BONE  BIOPSY.  EXCISIONAL 

1201 

REMOVE  SKIN  TAGS  ADD-ON 

20245 

BONE  BIOPSY.  EXCISIONAL 

1450 

REMOVAL,  SWEAT  GLAND  LESION 

20520 

REMOVAL  OF  FOREIGN  BODY 

1451 

REMOVAL.  SWEAT  GLAND  LESION 

20525 

REMOVAL  OF  FOREIGN  BODY 

1462 

REMOVAL,  SWEAT  GLAND  LESION 

20615 

TREATMENT  OF  BONE  CYST 

1463 

REMOVAL,  SWEAT  GLAND  LESION 

20650 

INSERT  AND  REMOVE  BONE  PIN 

1470 

REMOVAL.  SWEAT  GLAND  LESION 

20660 

APPLY.REMOVE  FIXATION  DEVICE 

1471 

REMOVAL.  SWEAT  GLAND  LESION 

20665 

REMOVAL  OF  FIXATION  DEVICE 

1730 

REMOVAL  OF  NAIL  PLATE 

20950 

FLUID  PRESSURE.  MUSCLE 

1732 

FIEMOVE  NAIL  PLATE.  ADD-ON 

20974 

ELECTRICAL  BONE  STIMULATION 

1750 

REMOVAL  OF  NAIL  BED 

20975 

ELECTRICAL  BONE  STIMULATION 

.* 

1752 

REMOVE  NAIL  BED/FINGER  TIP 

20979 

US  BONE  STIMULATION 

* 

1770 

REMOVAL  OF  PILONIDAL  LESION 

21550 

BIOPSY  OF  NECK/CHEST 

1771 

REMOVAL  OF  PILONIDAL  LESION 

21920 

BIOPSY  SOFT  TISSUE  OF  BACK 

1772 

REMOVAL  OF  PILONIDAL  LESION 

22505 

MANIPULATION  OF  SPINE 

* 

2020 

CLOSURE  OF  SPLIT  WOUND 

22520 

PERCUT  VERTEBROPLASTY  THOR 

2021 

CLOSURE  OF  SPLIT  WOUND 

22521 

PERCUT  VERTEBROPLASTY  LUMB 

2032 

LAYER  CLOSURE  OF  WOUND(S) 

23030 

DRAIN  SHOULDER  LESION 

2035 

LAYER  CLOSURE  OF  WOUND(S) 

23031 

DRAIN  SHOULDER  BURSA 

"^ 

2036 

LAYER  CLOSURE  OF  WOUND(S) 

23065 

BIOPSY  SHOULDER  TISSUES 

2037 

LAYER  CLOSURE  OF  WOUND(S) 

23075 

REMOVAL  OF  SHOULDER  LESION 

2045 

LAYER  CLOSURE  OF  WOUND(S) 

23330 

REMOVE  SHOULDER  FOREIGN  BODY 

2046 

LAYER  CLOSURE  OF  WOUND(S) 

23700 

FIXATION  OF  SHOULDER 

2047 

LAYER  CLOSURE  OF  WOUND(S) 

23930 

DRAINAGE  OF  ARM  LESION 

5732 

MUSCLE-SKIN  GRAFT.  HEAD/NECK 

23931 

DRAINAGE  OF  ARM  BURSA 

5756 

FREE  MUSCLE  FLAP.  MICROVASC 

24065 

BIOPSY  ARM/ELBOW  SOFT  TISSUE 

5757 

FREE  SKIN  FLAP.  MICROVASC 

24200 

REMOVAL  OF  ARM  FOREIGN  BODY 

6000 

INITIAL  TREATMENT  OF  BURN(S) 

24640 

TREAT  ELBOW  DISLOCATION 

6010 

TREATMENT  OF  BURN(S) 

25065 

BIOPSY  FOREARM  SOFT  TISSUES 

60ft 

TREATMENT  OF  BURN{S) 

26010 

DRAINAGE  OF  FINGER  ABSCESS 

> 

16020 

TREATMENT  OF  BURN(S) 

26011 

DRAINAGE  OF  FINGER  ABSCESS 

16025 

TREATMENT  OF  BURN(S) 

27040 

BIOPSY  OF  SOFT  TISSUES 

16030 

TREATMENT  OF  BURN(S) 

27086 

REMOVE  HIP  FOREIGN  BODY 

19000 

DRAINAGE  OF  BREAST  LESION 

27256 

TREAT  HIP  DISLOCATION 

I 

19140 

REMOVAL  OF  BREAST  TISSUE 

27257 

TREAT  HIP  DISLOCATION 

■ 

19160 

REMOVAL  OF  BREAST  TISSUE 

27275 

MANIPULATION  OF  HIP  JOINT 

• 
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27323  BIOPSY.  THIGH  SOFT  TISSUES  31367 

27570  FIXATION  OF  KNEE  JOINT  31368 

27605  INCISION  OF  ACHILLES  TENDON  31370 

27606  INCISION  OF  ACHILLES  TENDON  31 375 
2761 3  BIOPSY  LOW  ER  LEG  SOFT  TISSUE  31 380 
27860  FIXATION  OF  ANKLE  JOINT  31382 
28630  TREAT  TOE  DISLOCATION  31390 

28635  TREAT  TOE  DISLOCATION  31395 

28636  TREAT  TOE  DISLOCATION  31500 
28660  TREAT  TOE  DISLOCATION  31505 

28665  TREAT  TOE  DISLOCATION  31510 

28666  TREAT  TOE  DISLOCATION  31511 
30000  DRAINAGE  OF  NOSE  LESION  31512 
30020  DRAINAGE  OF  NOSE  LESION  31513 
30100  INTRANASAL  BIOPSY  31515 
30100  INTRANASAL  BIOPSY  31520 
301 1 0  REMOVAL  OF  NOSE  POLYP(S)  31 525 
30200  INJECTION  TREATMENT  OF  NOSE  31526 
30210  NASAL  SINUS  THERAPY  31527 
30220  INSERT  NASAL  SEPTAL  BUTTON  31528 
30300  REMOVE  NASAL  FOREIGN  BODY  31529 
30310  REMOVE  NAS/M.  FOREIGN  BODY  31530 
30560  RELEASE  OF  NASAL  ADHESIONS  31531 
30930  THERAPY.  FRACTURE  OF  NOSE  31535 
31000  IRRIGATION.  MAXILLARY  SINUS  31536 
31002  IRRIGATION.  SPHENOID  SINUS  31540 
31231  NASAL  ENDOSCOPY.  DX  31541 
31231  NASAL  ENDOSCOPY.  DX  31560 
31233  NASAL/SINUS  ENDOSCOPY.  DX  31561 
31233  NASAL/SINUS  ENDOSCOPY.  DX  31570 
31235  NASAUSINUS  ENDOSCOPY.  DX  31571 
31235  NASAL/SINUS  ENDOSCOPY.  DX  31575 

31237  NASAL/SINUS  ENDOSCOPY,  SURG  31576 

31238  NASAL/SINUS  ENDOSCOPY.  SURG  31577 

31239  NASAL/SINUS  ENDOSCOPY,  SURG  31578 

31240  NASAL/SINUS  ENDOSCOPY.  SURG  31579 

31254  REVISION  OF  ETHMOID  SINUS  31582 

31255  REMOVAL  OF  ETHMOID  SINUS  31584 

31256  EXPLORATION  MAXILLARY  SINUS  31600 
31267  ENDOSCOPY.  MAXILLARY  SINUS  31600 
31276  SINUS  ENDOSCOPY.  SURGICAL  31601 

31287  NASAL/SINUS  ENDOSCOPY.  SURG  31601 

31288  NASAL/SINUS  ENDOSCOPY.  SURG  31603 

31290  NASAL/SINUS  ENDOSCOPY,  SURG  31605 

31291  NASAL/SINUS  ENDOSCOPY,  SURG  31610 

31292  NASAUSINUS  ENDOSCOPY.  SURG  31612 

31293  NASAL/SINUS  ENDOSCOPY.  SURG  31613 

31294  NASAUSINUS  ENDOSCOPY.  SURG  31614 
31360  REMOVAL  OF  LARYNX  ,  31615 
31365  REMOVAL  OF  LARYNX  31622 


Short  Descriptors 

PARTIAL  REMOVAL  OF  LARYNX 
PARTIAL  FIEMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 
PARTIAL  REMOVAL  OF  LARYNX 
REMOVAL  OF  LARYNX  &  PHARYNX 
RECONSTRUCT  LARYNX  &  PHARYNX 
INSERT  EMERGENCY  AIRWAY 
DIAGNOSTIC  LARYNGOSCOPY 
LARYNGOSCOPY  WITH  BIOPSY 
REMOVE  FOREIGN  BODY.  LARYNX 
REMOVAL  OF  LARYNX  LESION 
INJECTION  INTO  VOCAL  CORD 
LARYNGOSCOPY  FOR  ASPIRATION 
DIAGNOSTIC  LARYNGOSCOPY 
DIAGNOSTIC  LARYNGOSCOPY 
DIAGNOSTIC  LARYNGOSCOPY 
LARYNGOSCOPY  FOR  TREATMENT 
LARYNGOSCOPY  AND  DILATION 
LARYNGOSCOPY  AND  DILATION 
OPERATIVE  LARYNGOSCOPY 
OPERATIVE  LARYNGOSCOPY 
OPERATIVE  LARYNGOSCOPY 
OPERATIVE  LARYNGOSCOPY 
OPERATIVE  LARYNGOSCOPY 
OPERATIVE  LARYNGOSCOPY 
OPERATIVE  LARYNGOSCOPY 
OPERATIVE  LARYNGOSCOPY 
LARYNGOSCOPY  WITH  INJECTION 
LARYNGOSCOPY  WITH  INJECTION 
DIAGNOSTIC  LARYNGOSCOPY 
LARYNGOSCOPY  WITH  BIOPSY 
REMOVE  FOREIGN  BODY.  LARYNX 
REMOVAL  OF  LARYNX  LESION 
DIAGNOSTIC  LARYNGOSCOPY 
REVISION  OF  LARYNX 
TREAT  LARYNX  FRACTURE 
INCISION  OF  WINDPIPE 
INCISION  OF  WINDPIPE 
INCISION  OF  WINDPIPE 
INCISION  OF  WINDPIPE 
INCISION  OF  WINDPIPE 
INCISION  OF  WINDPIPE 
INCISION  OF  WINDPIPE 
PUNCTURE/CLEAR  WINDPIPE 
REPAIR  WINDPIPE  OPENING 
REPAIR  WINDPIPE  OPENING 
VISUALIZATION  OF  WINDPIPE 
DX  BRONCHOSCOPE/WASH 
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>1623  DX  BRONCHOSCOPE/BRUSH  42405 

$1624  DX  BRONCHOSCOPE/LAVAGE  42650 

M625  BRONCHOSCOPY  WITH  BIOPSY  42680 

>2005  TREAT  LUNG  LINING  CHEMICALLY  42700 

J2601  THORACOSCOPY,  DIAGNOSTIC  42720 

>2602  THORACOSCOPY,  DIAGNOSTIC  42800 

C603  THORACOSCOPY,  DIAGNOSTIC  42802 

J2604  THORACOSCOPY,  DIAGNOSTIC  42804 

J2605  THORACOSCOPY,  DIAGNOSTIC  42806 

12606  THORACOSCOPY,  DIAGNOSTIC  42808 

16000  PLACE  NEEDLE  IN  VEIN  42809 

16550  DECLOT  VASCULAR  DEVICE  42842 

6600  WITHDRAWAL  OF  ARTERIAL  BLOOD  42844 

16620  INSERTION  CATHETER,  ARTERY  42845 

6640  INSERTION  CATHETER,  ARTERY  42892 

6680  INSERT  NEEDLE,  BONE  CAVITY  42894 

6800  INSERTION  OF  CANNULA  42900 

6810  INSERTION  OF  CANNULA  42960 

6815  INSERTION  OF  CANNULA  43200 

7202    ,    TRANSCATHETER  THERAPY  INFUSE  43202 

7207  TRANSCATHETER  STENT  43204 

17609  TEMPORAL  ARTERY  PROCEDURE  43205 

8300  DRAINAGE,  LYMPH  NODE  LESION  43215 

6500  BIOPSY/REMOVAL,  LYMPH  NODES  43217 

6505  NEEDLE  BIOPSY,  LYMPH  NODES  43219 

6505  NEEDLE  BIOPSY.  LYMPH  NODES  43220 

8510  BIOPSY/REMOVAL,  LYMPH  NODES  43226 

8570  LAPAROSCOPY,  LYMPH  NODE  BlOP  43227 

6571  LAPAROSCOPY,  LYMPHADENECTOMY     43228 

6572  LAPAROSCOPY,  LYMPHADENECTOMY  43231 
8790  INJECT  FOR  LYMPHATIC  X-RAY  .  43232 
6792  IDENTIFY  SENTINEL  NODE  43234 
1000  DRAINAGE  OF  MOUTH  LESION  43235 
1140  REMOVAL  OF  TONGUE  43239 
1 145  TONGUE  REMOVAL.  NECK  SURGERY  43240 
1150  TONGUE,  MOUTH,  JAW  SURGERY  43241 

-1 1 53  TONGUE.  MOUTH,  NECK  SURGERY  43242  .. 

1 1 55  TONGUE.  JAW,  &  NECK  SURGERY  43243 

1252  REPAIR  TONGUE  LACERATION  43244 

'  2000  DRAINAGE  MOUTH  ROOF  LESION  43245 

2100  BIOPSY  ROOF  OF  MOUTH  43246 

'  2104  EXCISION  LESION.  MOUTH  ROOF  43247 

'2180  REPAIR  PALATE  43248 

2182  REPAIR  PALATE  43249 

2281  INSERTION.  PALATE  PROSTHESIS  43250 

'  2300  DRAINAGE  OF  SALIVARY  GLAND  43251 

2310  DRAINAGE  OF  SALIVARY  GLAND  43255 

'  2320  DRAINAGE  OF  SALIVARY  GLAND  43256 

'  2330  REMOVAL  OF  SALIVARY  STONE  43258 

2400  BIOPSY  OF  SALIVARY  GLAND  43259 


Short  Descriptors 
BIOPSY  OF  SALIVARY  GLAND 
DILATION  OF  SALIVARY  DUCT 
DILATION  OF  SALIVARY  DUCT 
DRAINAGE  OF  TONSIL  ABSCESS 
DRAINAGE  OF  THROAT  ABSCESS 
BIOPSY  OF  THROAT 
BIOPSY  OF  THROAT 
BIOPSY  OF  UPPER  NOSE/THROAT 
BIOPSY  OF  UPPER  NOSE/THROAT 
EXCISE  PHARYNX  LESION 
REMOVE  PHARYNX  FOREIGN  BODY 
EXTENSIVE  SURGERY  OF  THROAT 
EXTENSIVE  SURGERY  OF  THROAT 
EXTENSIVE  SURGERY  OF  THROAT 
REVISION  OF  PHARYNGEAL  WALLS 
REVISION  OF  PHARYNGEAL  WALLS 
REPAIR  THROAT  WOUND 
CONTROL  THROAT  BLEEDING 
ESOPHAGUS  ENDOSCOPY 
ESOPHAGUS  ENDOSCOPY,  BIOPSY 
ESOPHAGUS  ENDOSCOPY  &  INJECT 
ESOPHAGUS  ENDOSCOPY/LIGATION 
ESOPHAGUS  ENDOSCOPY 
ESOPHAGUS  ENDOSCOPY 
ESOPHAGUS  ENDOSCOPY 
ESOPH  ENDOSCOPY,  DILATION 
ESOPH  ENDOSCOPY,  DILATION 
ESOPH  ENDOSCOPY,  REPAIR 
ESOPH  ENDOSCOPY,  ABLATION 
ESOPH  ENDOSCOPY  W/US  EXAM 
ESOPH  ENDOSCOPY  W/US  FN  BX 
UPPER  Gl  ENDOSCOPY,  EXAM 
UPPR  Gl  ENDOSCOPY,  DIAGNOSIS 
UPPER  Gl  ENDOSCOPY,  BIOPSY 
ESOPH  ENDOSCOPE  W/DRAIN  CYST 
UPPER  Gl  ENDOSCOPY  WITH  TUBE 
UPPR  Gl  ENDOSCOPY  W/US  FN  BX 
UPPER  Gl  ENDOSCOPY  &  INJECT 
UPPER  Gl  ENDOSCOPY/LIGATION 
OPERATIVE  UPPER  Gl  ENDOSCOPY 
PLACE  GASTROSTOMY  TUBE 
OPERATIVE  UPPER  Gl  ENDOSCOPY 
UPPR  Gl  ENDOSCOPY/GUIDE  WIRE 
ESOPH  ENDOSCOPY.  DILATION 
UPPER  Gl  ENDOSCOPY/TUMOR 
OPERATIVE  UPPER  Gl  ENDOSCOPY 
OPERATIVE  UPPER  Gl  ENDOSCOPY 
UPPR  Gl  ENDOSCOPY  W  STENT 
OPERATIVE  UPPER  Gl  ENDOSCOPY 
ENDOSCOPIC  ULTRASOUND  EXAM 
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43260  ENDO  CHOLANGIOPANCREATOGRAPH    45307 

43261  ENDO  CHOLANGIOPANCREATOGRAPH    45308 

43262  ENDO  CHOLANGIOPANCREATOGRAPH    45309 

43263  ENDO  CHOLANGIOPANCREATOGRAPH    45315 

43264  ENDO  CHOLANGIOPANCREATOGRAPH    45317 

43265  ENDO  CHOLANGIOPANCREATOGRAPH    45320 

43267  ENDO  CHOLANGIOPANCREATOGRAPH    45321 

43268  ENDO  CHOLANGIOPANCREATOGRAPH    45327 

43269  ENDO  CHOLANGIOPANCREATOGRAPH    45331 

43271  ENDO  CHOLANGIOPANCREATOGRAPH    45332 

43272  ENDO  CHOLANGIOPANCREATOGRAPH  45333 
43450  DILATE  ESOPHAGUS  45334 
43453  DILATE  ESOPHAGUS  45337 
43456  DILATE  ESOPHAGUS  45338 
43458  DILATE  ESOPHAGUS                                   45339 

44360  SMALL  BOWEL  ENDOSCOPY  45341 

44361  SMALL  BOWEL  ENDOSCOPY/BIOPSY       45342 

44363  SMALL  BOWEL  ENDOSCOPY  45345 

44364  SMALL  BOWEL  ENDOSCOPY  45355 

44365  SMALL  BOWEL  ENDOSCOPY  45378 

44366  SMALL  BOWEL  ENDOSCOPY  45379 

44369  SMALL  BOWEL  ENDOSCOPY  45380 

44370  SMALL  BOWEL  ENDOSCOPY/STENT         45382 

44372  SMALL  BOWEL  ENDOSCOPY  45383 

44373  SMALL  BOWEL  ENDOSCOPY  45384 
44373  SMALL  BOWEL  ENDOSCOPY  45385 

44376  SMALL  BOWEL  ENDOSCOPY  45387 

44377  SMALL  BOWEL  ENDOSCOPY/BIOPSY       45900 

44377  SMALL  BOWEL  ENDOSCOPY/BIOPSY       45905 

44378  SMALL  BOWEL  ENDOSCOPY  45910 

44379  S  BOWEL  ENDOSCOPE  W/STENT  46030 

44379  S  BOWEL  ENDOSCOPE  W/STENT  46050 

44380  SMALL  BOWEL  ENDOSCOPY  46080 
44382  SMALL  BOWEL  ENDOSCOPY  46083 

44382  SMALL  BOWEL  ENDOSCOPY  46220 

44383  ILEOSCOPY  W/STENT  46230 
44388  COLON  ENDOSCOPY                                   46320 

44388  COLON  EN!X)SCOPY  46600 

44389  COLONOSCOPY  WITH  BIOPSY  46604 

44390  COLONOSCOPY  FOR  FOREIGN  BODY      46606 

44390  COLONOSCOPY  FOR  FOREIGN  BODY      46608 

44391  COLONOSCOPY  FOR  BLEEDING  4§610 

44392  COLONOSCOPY  &  POLYPECTOMY  46611 

44392  COLONOSCOPY  &  POLYPECTOMY  46612 

44393  COLONOSCOPY,  LESION  REMOVAL  46614 

44394  COLONOSCOPY  W/SNARE  46615 
44394  COLONOSCOPY  W/SNARE  46754 
45300  PROCTOSIGMOIDOSCOPY  DX  46910 
45303  PROCTOSIGMOIDOSCOPY  DILATE  46916 
45305  PROTOSIGMOIDOSCOPY  W/BX                 46917 


Short  Descriptors 
PROTOSIGMOIDOSCOPY  FB 
PROTOSIGMOIDOSCOPY  REMOVAL 
PROTOSIGMOIDOSCOPY  REMOVAL 
PROTOSIGMOIDOSCOPY  REMOVAL 
PROTOSIGMOIDOSCOPY  BLEED 
PROTOSIGMOIDOSCOPY  ABLATE 
PROTOSIGMOIDOSCOPY  VOLVUL 
PROCTOSIGMOIDOSCOPY  W/STENT 
SIGMOIDOSCOPY  AND  BIOPSY 
SIGMOIDOSCOPY  W/FB  REMOVAL 
SIGMOIDOSCOPY  &  POLYPECTOMY 
SIGMOIDOSCOPY  FOR  BLEEDING 
SIGMOIDOSCOPY  &  DECOMPRESS 
SIGMOIDOSCPY  W/TUMR  REMOVE 
SIGMOIDOSCOPY  W/ABLATE  TUMR 
SIGMOIDOSCOPY  W/ULTRASOUND 
SIGMOIDOSCOPY  W/US  GUIDE  BX 
SIGMODOSCOPY  W/STENT 
SURGICAL  COLONOSCOPY 
DIAGNOSTIC  COLONOSCOPY 
COLONOSCOPY  W/FB  REMOVAL 
COLONOSCOPY  AND  BIOPSY 
COLONOSCOPY/CONTROL  BLEEDING 
LESION  REMOVAL  COLONOSCOPY 
LESION  REMOVE  COLONOSCOPY 
LESION  REMOVAL  COLONOSCOPY 
COLONOSCOPY  W/STENT 
REDUCTION  OF  RECTAL  PROLAPSE 
DILATION  OF  ANAL  SPHINCTER 
DILATION  OF  RECTAL  NARROWING 
REMOVAL  OF  RECTAL  MARKER 
INCISION  OF  ANAL  ABSCESS 
INCISION  OF  ANAL  SPHINCTER 
INCISE  EXTERNAL  HEI^^RRHOID 
REMOVAL  OF  ANAL  TAB 
REMOVAL  OF  ANAL  TABS 
REMOVAL  OF  HEMORRHOID  CLOT 
DIAGNOSTIC  ANOSCOPY 
ANOSCOPY  AND  DILATION 
ANOSCOPY  AND  BIOPSY 
ANOSCOPY/  REMOVE  FOR  BODY 
ANOSCOPY/REMOVE  LESION 
ANOSCOPY 

ANOSCOPY/  REMOVE  LESIONS 
ANOSCOPY/CONTROL  BLEEDING 
ANOSCOPY 

REMOVAL  OF  SUTURE  FROM  ANUS 
DESTRUCTION,  ANAL  LESION(S) 
CRYOSURGERY,  ANAL  LESION(S) 
LASER  SURGERY.  ANAL  LESIONS 
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A  B922  EXCISION  OF  ANAL  LESION<S)  52277 

4B924  DESTRUCTION,  ANAL  LESION(S)  52281 

4B935  DESTRUCTION  OF  HEMORRHOIDS  52282 

4  B937  CRYOTHERAPY  OF  RECTAL  LESION  52283 

^940  TREATMENT  OF  ANAL  FISSURE  52285 

4J6942  TREATMENT  OF  ANAL  FISSURE  52290 

47382  PERCUT  ABLATE  LIVER  RF  52300 

47552  BILIARY  ENDOSCOPY  THRU  SKIN  52301 

47554  BILIARY  ENDOSCOPY  THRU  SKIN  52305 

43320  DIAG  LAP ARO  SEPARATE  PROC  52310 

40320  DIAG  LAPARO  SEPARATE  PROC  52315 

4^321  LAPAROSCOPY,  BIOPSY  52317 

4  3321  LAPAROSCOPY,  BIOPSY  52318 

4  3322  LAPAROSCOPY,  ASPIRATION    .  52320 

4  3322  LAPAROSCOPY,  ASPIRATION  '  52325 

4  3420  INSERT  ABDOMINAL  DRAIN  52327 

4  3422  REMOVE  PERM  CANNU LA/CATHETER  52330 

4  3429  REMOVAL  OF  SHUNT  52332 

5  X)21  RENAL  ABSCESS,  PERCUT  DRAIN  52334 
5 1605  PREPARATION  FOR  BLADDER  XRAY  52341 
5 1610  INJECTION  FOR  BLADDER  X-RAY  52342 
51710  CHANGE  OF  BLADDER  TUBE  52343 
51715  ENDOSCOPIC  INJECTION/IMPLANT  52344 

51725  SIMPLE  CYSTOMETROGRAM  52345 

51726  COMPLEX  CYSTOMETROGRAM  52346 
51736  URINE  FLOW  MEASUREMENT  52351 
51741  ELECTRO-UROFLOWMETRY,  FIRST  52352 
51772  URETHRA  PRESSURE  PROFILE  52353 

51784  ANAL/URINARY  MUSCLE  STUDY  52354 

51785  ANAL/URINARY  MUSCLE  STUDY  52355 
51792  URINARY  REFLEX  STUDY  52400 
51795  URINE  VOIDING  PRESSURE  STUDY  52450 
51797  INTRAABDOMINAL  PRESSURE  TEST  52500 
5J000  CYSTOSCOPY  52510 
5  M01  CYSTOSCOPY,  REMOVAL  OF  CLOTS  52601 
5  >005  CYSTOSCOPY  &  URETER  CATHETER  52606 
5>007  CYSTOSCOPY  AND  BIOPSY  52612 
5M10  CYSTOSCOPY  AND  DUCT  CATHETER  52614 
5  >204  CYSTOSCOPY  52620 
5  >214  CYSTOSCOPY  AND  TREATMENT  52630 
5>224  CYSTOSCOPY  AND  TREATMENT  52640 
5  >234  CYSTOSCOPY  AND  TREATMENT  52647 
5  >235  CYSTOSCOPY  AND  TREATMENT  52648 
5  ?240  CYSTOSCOPY  AND  TREATMENT  52700 
5  ?250  CYSTOSCOPY  AND  RADIOTRACER  53000 
5  ?260  CYSTOSCOPY  AND  TREATMENT  53020 
5  ?265  CYSTOSCOPY  AND  TREATMENT  53025 
5>270  CYSTOSCOPY  &  REVISE  URETHRA  53060 
5>275  CYSTOSCOPY  &  REVISE  URETHRA  53200 
5  2276  CYSTOSCOPY  AND  TREATMENT  53260 


Short  Descriptors  ' 

CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY,  IMPLANT  STENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
REMOVE  BLADDER  STONE 
REMOVE  BLADDER  STONE 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY,  STONE  REMOVAL 
CYSTOSCOPY.  INJECT  MATERIAL 
CYSTOSCOPY  AND  TREATMENT 
CYSTOSCOPY  AND  TREATMENT 
CREATE  PASSAGE  TO  KIDNEY 
CYSTO  W/URETER  STRICTURE  TX 
CYSTO  W/UP  STRICTURE  TX 
CYSTO  W/RENAL  STRICTURE  TX 
CYSTO/URETERO,  STONE  REMOVE 
CYSTO/UTERO  W/UP  STRICTURE 
CYSTOURETERO  W/RENAL  STRICT 
CYSTOURETERO  &  OR  PYELOSCOPE 
CYSTOURETERO  W/STONE  REMOVE 
CYSTOURETERO  W/  LITHOTRIPSY 
CYSTOURETERO  W/BIOPSY 
CYSTOURETERO  W/EXCISE  TUMOR 
CYSTOURETERO  W/CONGEN  REPR 
INCISION  OF  PROSTATE 
REVISION  OF  BLADDER  NECK 
DILATION  PROSTATIC  URETHRA 
PROSTATECTOMY  (TURP) 
CONTROL  POSTOP  BLEEDING 
PROSTATECTOMY,  FIRST  STAGE 
PROSTATECTOMY,  SECOND  STAGE 
REMOVE  RESIDUAL  PROSTATE 
REMOVE  PROSTATE  REGROWTH 
RELIEVE  BLADDER  CONTRACTURE 
LASER  SURGERY  OF  PROSTATE 
LASER  SURGERY  OF  PROSTATE 
DRAINAGE  OF  PROSTATE  ABSCESS 
INCISION  OF  URETHRA 
INCISION  OF  URETHRA 
INCISION  OF  URETHRA 
DRAINAGE  OF  URETHRA  ABSCESS 
BIOPSY  OF  URETHRA 
TREATMENT  OF  URETHRA  LESION 
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53265  TREATMENT  OF  URETHRA  LESION  57410 

53270  REMOVAL  OF  URETHRA  GLAND  57415 

53275  REPAIR  OF  URETHRA  DEFECT  57505 

54000  SLITTING  OF  PREPUCE  57510 

54001  SLITTING  OF  PREPUCE  57511 
54015  DRAIN  PENIS  LESION  57513 
54050  DESTRUCTION.  PENIS  LESION(S)  58301 
54055  DESTRUCTION,  PENIS  LESION(S)  58321 
&4056  CRYOSURGERY,  PENIS  LESION(S)  58322 
54057  LASER  SURG.  PENIS  LESION(S)  58340 
54060  EXCISION  OF  PENIS  LESION{S)  58345 
54065  DESTRUCTION.  PENIS  LESION{S)  58350 
54100  BIOPSY  OF  PENIS  58353 
54105  BIOPSY  OF  PENIS  58615 
54150  CIRCUMCISION  58661 
54152  CIRCUMCISION  58661 

54160  CIRCUMCISION  58670 

54161  CIRCUMCISION  58970 
54200  TREATMENT  OF  PENIS  LESION  58974 
54220  TREATMENT  OF  PENIS  LESION  58976 

54230  PREPARE  PENIS  STUDY  59001 

54231  DYNAMIC  CAVERNOSOMETRY  59001 
54235  PENILE  INJECTION  59020 
54240  PENIS  STUDY  59025 
54250  PENIS  STUDY  59200 
54500  BIOPSY  OF  TESTIS  '  59812 
54505  BIOPSY  OF  TESTIS  59820 
54620  SUSPENSION  OF  TESTIS  59821 
54700  DRAINAGE  OF  SCROTUM  59830 
54800  BIOPSY  OF  EPIDIDYMIS  59840 
55000  DRAINAGE  OF  HYDROCELE  59840 
55100  DRAINAGE  OF  SCROTUM  ABSCESS  59841 
55300  PREPARE,  SPERM  DUCT  X-RAY  59841 
55450  LIGATION  OF  SPERM  DUCT  59850 
55705  BIOPSY  OF  PROSTATE  59855 
55870  ELECTROEJACULATION  59856 
56405  I  &  D  OF  VULVA/PERINEUM  59866 

56440  SURGERY  FOR  VULVA  LESION  59871 

56441  LYSIS  OF  LABIAL  LESION(S)  61576 
56501  DESTROY,  VULVA  LESIONS,  SIMP  61580 
56515  DESTROY  VULVA  LESION/S  COMPL  61581 
56800  REPAIR  OF  VAGINA  61582 
56810  REPAIR  OF  PERINEUM  61583 
57000  EXPLORATION  OF  VAGINA  61584 
57020  DRAINAGE  OF  PELVIC  FLUID  61585 

57022  I  &  D  VAGINAL  HEMATOMA,  PP  61586 

57023  I  &  D  VAG  HEMATOMA,  NON-OB  61590 
57061  DESTROY  VAG  LESIONS,  SIMPLE  61591 
57065  DESTROY  VAG  LESIONS,  COMPLEX  61592 
57135  REMOVE  VAGINA  LESION  61595 


Short  Descriptors 
PELVIC  EXAMINATION 
REMOVE  VAGINAL  FOREIGN  BODY 
ENDOCERVICAL  CURETTAGE 
CAUTERIZATION  OF  CERVIX 
CRYOCAUTERY  OF  CERVIX 
LASER  SURGERY  OF  CERVIX 
REMOVE  INTRAUTERINE  DEVICE 
ARTIFICIAL  INSEMINATION 
ARTIFICIAL  INSEMINATION 
CATHETER  FOR  HYSTEROGRAPHY 
REOPEN  FALLOPIAN  TUBE 
REOPEN  FALLOPIAN  TUBE 
ENDOMETR  ABLATE,  THERMAL 
OCCLUDE  FALLOPIAN  TUBE{S) 
LAPAROSCOPY,  REMOVE  ADNEXA 
LAPAROSCOPY,  REMOVE  ADNEXA 
LAPAROSCOPY,  TUBAL  CAUTERY 
RETRIEVAL  OF  OOCYTE 
TRANSFER  OF  EMBRYO 
TRANSFER  OF  EMBRYO 
AMNIOCENTESIS,  THERAPEUTIC 
AMNIOCENTESIS,  THERAPEUTIC 
FETAL  CONTRACT  STRESS  TEST 
FETAL  NON-STRESS  TEST 
INSERT  CERVICAL  DILATOR 
TREATMENT  OF  MISCARRIAGE 
CARE  OF  MISC/^RRIAGE 
TREATMENT  OF  MISCARRIAGE 
TREAT  UTERUS  INFECTION 
ABORTION 
ABORTION 
ABORTION 
ABORTION 
ABORTION 
ABORTION 
ABORTION 
ABORTION  (MPR) 
REMOVE  CERCLAGE  SUTURE 
SKULL  BASE/BRAINSTEM  SURGERY 
CRANIOFACIAL  APPROACH,  SKULL 
CRANIOFACIAL  APPROACH.  SKULL 
CRANIOFACIAL  APPROACH,  SKULL 
CRANIOFACIAL  APPROACH,  SKULL 
ORBITOCRANIAL  APPROACH/SKULL 
ORBITOCRANIAL  APPROACH/SKULL 
RESECT  NASOPHARYNX,  SKULL 
INFRATEMPORAL  APPROACH/SKULL 
INFRATEMPORAL  APPROACH/SKULL 
ORBITOCRANIAL  APPROACH/SKULL 
TRANSTEMPORAL  APPROACH/SKULL 
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61596 

TRANSCOCHLEAR  APPROACH/SKULL 

69610 

REPAIR  OF  EARDRUM 

61597 

TRANSCONDYLAR  APPROACH/SKULL 

76000 

FLUOROSCOPE  EXAMINATION 

61598 

TRANSPETROSAL  APPROACH/SKULL 

76005 

FLUOROGUIDE  FOR  SPINE  INJECT 

61600 

RESECT/EXCISE  CRANIAL  LESION 

76511 

ECHO  EXAM  OF  EYE 

61601 

RESECT/EXCISE  CRANIAL  LESION 

76512 

ECHO  EXAM  OF  EYE 

61605 

RESECT/EXCISE  CRANIAL  LESION 

76513 

ECHO  EXAM  OF  EYE.  WATER  BATH 

61606 

RESECT/EXCISE  CRANIAL  LESION 

76516 

ECHO  EXAM  OF  EYE 

61607 

RESECT/EXCISE  CRANIAL  LESION 

76519 

ECHO  EXAM  OF  EYE 

61608 

RESECT/EXCISE  CRANIAL  LESION 

76529 

ECHO  EXAM  OF  EYE 

61613 

REMOVE  ANEURYSM,  SINUS 

77280 

SET  RADIATION  THERAPY  FIELD 

61615 

RESECT/EXCISE  LESION,  SKULL 

77285 

SET  RADIATION  THERAPY  FIELD 

61616 

RESECT/EXCISE  LESION.  SKULL 

77290 

SET  RADIATION  THERAPY  FIELD 

62263 

LYSIS  EPIDURAL  ADHESIONS 

77300 

RADIATION  THERAPY  DOSE  PLAN 

62268 

DRAIN  SPINAL  CORD  CYST 

77305 

RADIATION  THERAPY  DOSE  PLAN 

* 

62269 

NEEDLE  BIOPSY,  SPINAL  CORD 

77310 

RADIATION  THERAPY  DOSE  PLAN 

63610 

STIMULATION  OF  SPINAL  CORD 

77315 

RADIATION  THERAPY  DOSE  PLAN 

64550 

APPLY  NEUROSTIMULATOR 

77321 

RADIATION  THERAPY  PORT  PLAN 

64553 

IMPLANT  NEUROELECTROOES 

77331 

SPECIAL  RADIATION  DOSIMETRY 

64555 

IMPLANT  NEUROELECTROOES 

77332 

RADIATION  TREATMENT  AID(S) 

64560 

IMPLANT  NEUROELECTROOES 

77333 

RADIATION  TREATMENT  AID{S) 

64561 

IMPLANT  NEUROELECTROOES 

77334 

RADIATION  TREATMENT  AID(S) 

64565- 

IMPLANT  NEUROELECTROOES 

77336 

RADIATION  PHYSICS  CONSULT 

64585 

REVISE/REMOVE  NEUROELECTRODE 

77370 

RADIATION  PHYSICS  CONSULT 

' 

64590 

IMPLANT  NEURORECEIVER 

77401 

RADIATION  TREATMENT  DELIVERY 

64595 

REVISE/REMOVE  NEURORECEIVER 

77402 

RADIATION  TREATMENT  DELIVERY 

64795 

BIOPSY  OF  NERVE 

77403 

RADIATION  TREATMENT  DELIVERY 

67208 

TREATMENT  OF  RETINAL  LESION 

77404 

RADFATION  TREATMENT  DELIVERY 

67210 

TREATMENT  OF  RETINAL  LESION 

77406 

RADIATION  TREATMENT  DELIVERY 

67220 

TREATMENT  OF  CHOROID  LESION 

77407 

RADIATION  TREATMENT  DELIVERY 

67227 

TREATMENT  OF  RETINAL  LESION 

77408 

RADIATION  TREATMENT  DELIVERY 

67228 

TREATMENT  OF  RETINAL  LESION 

77409 

RADIATION  TREATMENT  DELIVERY 

'■ 

60000 

DRAIN  EXTERNAL  EAR  LESION 

77411 

RADIATION  1 REATMENT  DELIVERY 

69005 

DRAIN  EXTERNAL  EAR  LESION 

77412 

RADIATION  TREATMENT  DELIVERY 

69020 

DRAIN  OUTER  EAR  CANAL  LESION 

77413 

RADIATION  TREATMENT  DELIVERY 

69105 

BIOPSY  OF  EXTERNAL  EAR  CANAL 

77414 

RADIATION  TREATMENT  DELIVERY 

69105 

BIOPSY  OF  EXTERNAL  EAR  CANAL 

77416 

RADIATION  TREATMENT  DELIVERY 

69200 

CLEAR  OUTER  EAR  CANAL 

77417 

RADIOLOGY  PORT  FILM(S) 

69205 

CLEAR  OUTER  EAR  CANAL 

86580 

TB  IN  1 KADERMAL  TEST 

69220 

CLEAN  OUT  MASTOID  CAVITY 

90901 

BIOFEEDBACK  TRAIN,  ANY  METH 

f 

69222 

CLEAN  OUT  MASTOID  CAVITY 

90911 

BIOFEEDBACK  PERI/URO/RECTAL 

69400 

INFLATE  MIDDLE  EAR  CANAL 

92020 

SPECIAL  EYE  EVALUATION 

& 

69401 

INFLATE  MIDDLE  EAR  CANAL 

92100 

SERIAL  TONOMETRY  EXAM(S) 

69405 

CATHETERIZE  MIDDLE  EAR  CANAL 

92120 

TONOGRAPHY  &  EYE  EVALUATION 

69410 

INSET  MIDDLE  EAR  (BAFFLE) 

92130 

WATER  PROVOCATION  TONOGRAPHY 

69420 

INCISION  OF  EARDRUM 

92135 

OPTHALMIC  DX  IMAGING 

69421  ' 

INCISION  OF  EARDRUM 

92140 

GLAUCOMA  PROVOCATIVE  TESTS 

69424 

REMOVE  VENTILATING  TUBE     . 

92286 

INTERNAL  EYE  PHOTOGRAPHY 

69433 

CREATE  EARDRUM  OPENING 

92502 

EAR  AND  THROAT  EXAMINATION 

69436 

CREATE  EARDRUM  OPENING 

92506 

SPEECH/HEARING  EVALUATION 

69540 

REMOVE  EAR  LESION 

92507 

SPEECH/HEARING  THERAPY 
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92508  SPEECH/HEARING  THERAPY  95144 

92511  NASOPHARYNGOSCOPY  95145 

92526  ORAL  FUNCTION  THERAPY  95146 

92561  BEKESY  AUDIOMETRY,  DIAGNOSIS  95147 

92562  LOUDNESS  BALANCE  TEST  95148 

92563  TONE  DECAY  HEARING  TEST  95149 

92564  SIS!  HEARING  TEST  95165 

92960  CARDIOVERSION  ELECTRIC,  EXT  95170 

92961  CARDIOVERSION,  ELECTRIC.  INT  95831 
93600  BUNDLE  OF  HIS  RECORDING  95832 

93602  INTRA-ATRIAL  RECORDING  95833 

93603  RIGHT  VENTRICULAR  RECORDING  95834 
93610  INTRA-ATRIAL  PACING  95851 
936'12  INTRAVENTRICULAR  PACING  95852 

93615  ESOPHAGEAL  RECORDING  97150 

93616  ESOPHAGEAL  RECORDING  98925 

93618  HEART  RHYTHM  PACING  98926 

93619  ELECTROPHYSIOLOGY  EVALUATION  98927 

93620  ELECTROPHYSIOLOGY  EVALUATION  98928 

93621  ELECTROPHYSIOLOGY  EVALUATION  98929 

93622  ELECTROPHYSIOLOGY  EVALUATION  99204 

93623  STIMULATION.  PACING  HEART  99211 

93624  ELECTROPHYSIOLOGIC  STUDY  99212 
93631  HEART  PACING,  MAPPING  99214 

93640  EVALUATION  HEART  DEVICE  99215 

93641  ELECTROPHYSIOLOGY  EVALUATKW  99217 

93642  ELECTROPHYSIOLOGY  EVALUATION  99218 

93650  ABLATE  HEART  DYSRHYTHM  FOCUS  99219 

93651  ABLATE  HEART  DYSRHYTHM  FOCUS  99220 

93652  ABLATE  HEART  DYSRHYTHM  FOCUS  99221 
94240  RESIDUAL  LUNG  CAPACITY  99222 
94260  THORACIC  GAS  VOLUME  99223 
94360  MEASURE  AIRFLOW  RESISTANCE  99231 
94375  RESPIRATORY  FLOW  VOLUME  LOOP  99232 
94640  AIRWAY  INHALATION  TREATMENT  99233 

94656  INITIAL  VENTILATOR  MGMT  99234 

94657  CONTINUED  VENTIUVTOR  MGMT  99235 
94664  AEROSOL  OR  VAPOR  INHALATIONS  99236 
94720  MONOXIDE  DIFFUSING  CAPACITY  99238 

94760  MEASURE  BLOOD  OXYGEN  LEVEL  99239 

94761  MEASURE  BLOOD  OXYGEN  LEVEL  99241 
95004  ALLERGY  SKIN  TESTS  99242 
95010  SENSITIVITY  SKIN  TESTS  99243 
95015  SENSITIVITY  SKIN  TESTS  99244 
95024  ALLERGY  SKIN  TESTS  99245 

95027  SKIN  END  POINT  TITRATION  99261 

95028  ALLERGY  SKIN  TESTS  99252 
95044  ALLERGY  PATCH  TESTS  99253 
95115  IMMUNOTHERAPY,  ONE  INJECTION  99254 
95117  IMMUNOTHERAPY  INJECTIONS  99255 


Short  Descriptors 

ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTIGEN  THERAPY  SERVICES 
ANTK3EN  THERAPY  SERVICES 
LIMB  MUSCLE  TESTING,  MANUAL 
HAND  MUSCLE  TESTING,  MANUAL 
BODY  MUSCLE  TESTING,  MANUAL 
BODY  MUSCLE  TESTING  MANUAL 
RANGE  OF  MOTION  MEASUREMENTS 
RANGE  OF  MOTION  MEASUREMENTS 
GROUP  THERAPEUTIC  PROCEDURES 
OSTEOPATHIC  MANIPULATION 
OSTEOPATHIC  MANIPULATION 
OSTEOPATHIC  MANIPULATION 
OSTEOPATHIC  MANIPULATION 
OSTEOPATHIC  MANIPULATION 
OFFICE/OUTPATIENT  VISIT,  NEW 
OFFICE/OUTPATIENT  VISIT,  EST 
OFFICE/OUTPATIENT  VISIT,  EST 
OFFICE/OUTPATIENT  VISIT,  EST    " 
OFFICEyOUTPATIENT  VISIT,  EST 
OBSERVATION  CARE  DISCHARGE 
OBSERVATION  CARE 
OBSERVATION  CARE 
OBSERVATION  CARE 
INITIAL  HOSPITAL  CARE 
INITIAL  HOSPITAL  CARE 
INITIAL  HOSPITAL  CARE 
SUBSEQUENT  HOSPITAL  CARE 
SUBSEQUENT  HOSPITAL  CARE 
SUBSEQUENT  HOSPITAL  CARE 
OBSERV/HOSP  SAME  DATE 
OBSERV/HOSP  SAME  DATE 
OBSERV/HOSP  SAME  DATE 
HOSPITAL  DISCHARGE  DAY 
HOSPITAL  DISCHARGE  DAY 
OFFICE  CONSULTATION 
OFFICE  CONSULTATION 
OFFICE  CONSULTATION 
OFFICE  CONSULTATION 
OFFICE  CONSULTATION 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
INITIAL  INPATIENT  CONSULT 
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99261 

FOLLOW-UP  INPATIENT  CONSULT 

99357 

PROLONGED  SERVICE,  INPATIENT 

99262 

FOLLOW-UP  INPATIENT  CONSULT 

99358 

PROLONG  SERV.  W/0  CONTACT 

99263 

FOLLOW-UP  INPATIENT  CONSULT 

99359 

PROLONG  SERV,  W/0  CONTACT 

99271 

CONFIRMATORY  CONSULTATION 

99360 

PHYSICIAN  STANDBY  SERVICES 

99272 

CONFIRMATORY  CONSULTATION 

99361 

PHYSICIANnrEAM  CONFERENCE 

99273 

CONFIRMATORY  CONSULTATION 

99362 

PHYSICIAN/TEAM  CONFERENCE 

99274 

CONFIRMATORY  CONSULTATION 

99371 

PHYSICIAN  PHONE  CONSULTATION 

99275 

CONFIRMATORY  CONSULTATION 

99372 

PHYSICIAN  PHONE  CONSULTATION 

99281 

EMERGENCY  DEPT  VISIT 

99373 

PHYSICIAN  PHONE  CONSULTATION 

s 

99282 

EMERGENCY  DEPT  VISIT 

99374 

HOME  HEALTH  CARE  SUPERVISION 

99283 

EMERGENCY  DEPT  VISIT 

99375 

HOME  HEALTH  CARE  SUPERVISION 

99284 

EMERGENCY  DEPT  VISIT 

99377 

HOSPICE  CARE  SUPERVISION 

99285 

EMERGENCY  DEPT  VISIT 

99378 

HOSPICE  CARE  SUPERVISION 

99288 

DIRECT  ADVANCED  LIFE  SUPPORT 

99379 

NURSING  FAC  CARE  SUPERVISION 

99289 

PED  CRIT  CARE  TRANSPORT 

99380 

NURSING  FAC  CARE  SUPERVISION 

99290 

PED  CRIT  CARE  TRANSPORT  ADDL 

99381 

PREV  VISIT,  NEW,  INFANT 

99291 

CRITICAL  CARE,  FIRST  HOUR 

99382 

PREV  VISIT,  NEW,  AGE  1-4 

99292 

CRITICAL  CARE,  ADDL  30  MIN 

99383 

PREV.  VISIT,  NEW ,  AGE  5-11 

99293 

PED  CRITICAL  CARE,  INITIAL 

99384 

PREV  VISIT,  NEW,  AGE  12-17 

99294 

PED  CRITICAL  CARE,  SUBSEQ 

99385 

PREV  VISIT,  NEW,  AGE  18-39 

" 

99295 

NEONATE  CRIT  CARE,  INITIAL 

99386 

PREV  VISIT,  NEW,  AGE  40-64 

99296 

NEONATE  CRIT  CARE  SUBSEQ 

99387 

PREV  VISIT.  NEW,  65  &  OVER 

99298 

IC  FOR  LBW  INFANT  <  1500  GM 

99391 

PREV  VISIT,  EST,  INFANT 

e 

99299 

IC,  LBW  INFANT  1500-2500  GM 

99392 

PREVVISIT,  EST,AGE1-4 

\ 

99301 

NURSING  FACILITY  CARE 

99393 

PREV  VISIT,  EST.  AGE  5-1 1 

99302 

NURSING  FACILITY  CARE 

99394 

PREV  VISIT,  EST,  AGE  12-17 

99303 

NURSING  FACILITY  CARE 

99396 

PREVVISIT,  EST,  AGE  18-39 

99311 

NURSING  FAC  CARE,  SUBSEQ 

99396 

PREV  VISIT,  EST,  AGE  40-64    '       ' 

99312 

NURSIhKS  FAC  CARE.  SUBSEQ 

99397 

PREV  VISIT,  EST.  65  &  OVER 

99313 

NURSING  FAC  CARE.  SUBSEQ 

99401 

PREVENTIVE  COUNSELING,  INDIV 

99315 

NURSING  FAC  DISCHARGE  DAY 

99402 

PREVENTIVE  COUNSELING,  INDIV 

99316 

NURSING  FAC  DISCHARGE  DAY 

99403 

PREVENTIVE  COUNSELING,  INDIV 

99321 

REST  HOME  VISIT,  NEW  PATIENT 

99404 

PREVENTIVE  COUNSELING,  INDIV 

99322 

REST  HOME  VISIT,  NEW  PATIENT 

99411 

PREVENTIVE  COUNSELING,  GROUP 

99323 

REST  HOME  VISIT,  NEW  PATIENT 

99412 

PREVENTIVE  COUNSELING,  GROUP 

99331 

REST  HOME  VISIT,  EST  PAT 

99420 

HEALTH  RISK  ASSESSMENT  TEST 

99332 

REST  HOME  VISIT,  EST  PAT 

99431 

INITIAL  CARE,  NORMAL  NEWBORN 

99333 

REST  HOME  VISIT,  EST  PAT 

99432 

NEWBORN  CARE,  NOT  IN  HOSP 

99341 

HOME  VISIT.  NEW  PATIENT 

99433 

NORMAL  NEWBORN  CARE/HOSPITAL 

99342 

HOME  VISIT,  NEW  PATIENT 

99435 

NEWBORN  DISCHARGE  DAY  HOSP 

99343 

HOME  VISIT,  NEW  PATIENT 

99436 

ATItNDANCE,  BIRTH 

99344 

HOME  VISIT,  NEW  PATIENT 

99440 

NEWBORN  RESUSCITATION 

99345 

HOME  VISIT,  NEW  PATIENT 

99450 

LIFE/DISABILITY  EVALUATION 

99347 

HOME  VISIT,  EST  PATIENT 

99455 

DISABILITY  EXAMINATION 

99348 

HOME  VISIT,  EST  PATIENT 

99456 

DISABILITY  EXAMINATION 

99349 

HOME  VISIT,  EST  PATIENT 

99350 

HOME  VISIT,  EST  PATIENT 

99354 

PROLONGED  SERVICES,  OFFICE 

. 

>• 

99355 

PROLONGED  SERVICES,  OFFICE 

• 

^K^ 

99356 

PROLONGED  SERVICE.  INPATIENT 

i 

• 
CK 1  Cpdesand  descriptions  are  copyright  2003  by  ttie  American  K4edical  Assoaation.  all  rights  reserved. 
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DEPARTMENT  OF  LABOR 

Employee  Benefits  Security 
Administration 


A 


[Application  Nd.  D-11170,  et  al.] 

Proposed  Exemptions;  Liberty  Media 
401  (k)  Savings  Plan  (the  Plan) 

AGENCY:  Empl  jyee  Benefits  Security 

Administratio  i.  Labor. 

ACTION:  Noticq  of  Proposed  Exemptions. 


SUMMARY:  Thi 
notices  of  pen 
Department  o 
proposed  exer  i 
prohibited  tra 
Employee  Ret 
Act  of  1974  (Ui 
Revenue  Code 


document  contains 
iency  before  the 
f  Labor  (the  Department)  of 
ptions  from  certain  of  the 
saction  restrictions  of  the 
ement  Income  Security 
3  Act)  and/or  the  Internal 
of  1986  (the  Code). 
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Comn  ents  and  Hearing 


Written 
Requests 

All  interesteU 
submit  writter 
a  hearing  on 
unless  othervv  se 
Proposed  Exer  ipt 
from  the  date 
Federal  Regist^ 
requests  for  a 
The  name 
number  of  the 
comment  or  rehuest 
of  the  person's 
and  the  manner 
would  be  adv 
exemption.  A 
also  state  the 
include  a  gene 
evidence  to 


adc  ress. 


e-sel 


ibri 


ADDRESSES:  Al 

requests  for  a 
copies)  should 
Benefits  Secur  tv 
(EBSA),  Office 
Determination: 
Department 
Avenue,  NW. 
Attention: 
stated  in  each 
Exemption 
invited  to  su 
hearing  reques 
FAX.  Any  sue! 
should  be  sent 
'  'moffitt.  bettv^dol 
(202)  219-020^ 
scheduled 
applications 
comments  rece  i 
public  inspect!  on 
Documents 
Benefits  Seciu"|ty 
Department  of 
200  Constitution 
Washington,  D 


for 


fiersons  are  invited  to 
comments  or  requests  for 
pending  exemptions, 
stated  in  the  Notice  of 
ion,  within  45  days 
publication  of  this 
r  Notice.  Comments  and 
1  earing  should  state:  (1) 
.  and  telephone 
person  making  the 

and  (2)  the  nature 
interest  in  the  exemption 
in  which  the  person 
ly  affected  by  the 
1  equest  for  a  hearing  must 
ifsues  to  be  addressed  and 
al  description  of  the 
be  presented  at  the  hearing, 
written  comments  and 
Ijearing  (at  least  three 
be  sent  to  the  Employee 

Administration 
of  Exemption 
Room  N-5649,  U.S. 
of  Labor.  200  Constitution 
iVashington.  DC  20210. 

Apf  lication  No. , 

Notice  of  Proposed 
Iniirested  persons  are  also 
it  comments  and/or 
s  to  EBSA  via  e-mail  or 
comments  or  requests 
either  by  e-mail  to: 

gov",  or  by  FAX  to 
by  the  end  of  the 
contment  period.  The 
exemption  and  the 
ved  will  be  available  for 
in  the  Public 
Roi)m  of  the  Employee 

Administration,  U.S. 
.abor,  Room  N-1513, 

Avenue.  NW., 
C  20210. 


Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570.  subpart  B  (55  FR 
32836,  32847,  August  10,  1990). 
Effective  December  31,  1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996).  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary'  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 
Liberty  Media  401  (k)  Savings  Plan  (the 

Plan) 
Located  in  Englewood,  Colorado 
[Application  No.  0-11170). 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Ac^ 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836,  August  10.  1990).  If  the 
exemption  is  granted,  the  restrictions  of 
sections  406(a),  406(b)(1)  and  (b)(2)  and 
407(a)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(lKA)  through  (E)  of  the  Code, 
shall  not  apply,  effective  November  25, 
2002,  to  (1)  The  acquisition  of  certain 
stock  rights  (the  Rights)  by  the  Plan  in 
connection  with  a  Rights  offering  by 
Liberty  Media  Corporation  (LMC),  a 
party  in  interest  with  respect  to  the 
Plan;  (2)  the  holding  of  the  Rights  by  the 
Plan  during  the  subscription  period  of 
the  offering;  and  (3)  the  exercise  of  the 
Rights  by  the  Plan,  provided  that  the 
following  conditions  were  met: 


(a)  The  Rights  were  acquired  pursuant 
to  Plan  provisions  for  individually- 
directed  investment  of  such  accounts; 

(b)  The  Plan's  receipt  of  the  Rights 
occurred  in  connection  with  the  Rights 
offering  made  available  to  all 
shareholders  of  common  stock  of  LMC; 

(c)  All  decisions  regarding  the  holding 
and  disposition  of  the  Rights  by  the  Plan 
were  made,  in  accordance  with  the  Plan 
provisions  for  individually-directed 
investment  of  participant  accounts,  by 
the  individual  Plan  participants  whose 
accounts  in  the  Plan  received  the  Rights 
in  connection  with  the  offering: 

(d)  The  Plan's  acquisition  of  the 
Rights  resulted  from  an  independent  act 
of  LMC  as  a  corporate  entity,  and  all 
holders  of  the  Rights,  inpluding  the 
Plan,  were  treated  in  the  same  manner 
with,  respect  to  the  acquisition;  and 

(e)  The  Plan  received  the  same 
proportionate  number  of  the  Rights  as 
other  owners  of  Liberty  Media  Series  A 
and  Series  B  common  stock  (the  Stock). 

This  exemption,  if  granted,  will  be 
effective  as  of  November  25,  2002. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
plan  that  is  intended  to  satisfy  the 
requirements  of  Code  Sections  401(a) 
and  401  (k).  As  of  December  31,  2001, 
the  Plan  had  approximately  3,466 
participants  and  total  assets  of 
$104,044,000.  The  shares  of  LMC 
common  stock  held  by  the  Plan  were 
valued  at  546,265,000  as  of  December 
31,  2001,  and  comprised  approximately 
44.8%  percent  of  the  total  assets  in  the 
Plan. 

The  Plan  permits  participants  to 
contribute  a  portion  of  their  respective 
annual  compensation  to  the  Plan  as  a 
salary  reduction  contribution  under 
Code  Section  401  (k).  LMC  makes  a 
matching  contribution  to  the  Plan, 
which  differs  for  different  groups  of 
employees.  Participant  salary  reduction 
contributions  are  immediately  100% 
vested.  The  matching  contributions  are 
vested  according  to  a  schedule  based  on 
the  years  of  service  each  participant  has 
completed.  The  stock  received  from 
exercising  the  Rights  will  be  vested 
according  to  the  Plan  vesting  schedule. 

2.  The  trustee  of  the  Plan  is  Fidelity 
Management  Trust  Company  (the 
Trustee).  The  Trustee  acts  as  the 
custodian  of  Plan  assets,  holding  legal 
title  to  the  assets,  and  executing 
investment  directions  in  accordance 
with  the  participants'  written 
instructions.  The  Plan  Administrative 
Committee  is  the  fiduciary  responsible 
for  Plan  matters.  The  Plan  allows 
participants  to  direct  investments  of 
their  401  (k)  contributions  into  one  of  18 
investment  categories,  including  the 
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Liberty  Media  Common  Stock  Fund. 
Matching  contributions  always  are 
invested  in  the  Liberty  Media  Common 
Stock  Fund. 

LMC  owns  interests  in  a  broad  range 
of  video  programming,  broadband 
distribution,  interactive  technology 
services  and  communications 
businesses.  LMC  and  its  affiliated 
companies  operate  in  the  United  States, 
Eiu-ope,  South  America,  and  Asia. 

3.  LMC  announced  a  special  rights 
offering.  Holders  of  record  of  the  Stock 
on  October  31,  2002  (the  Record  Date), 
each  received  0.04  of  a  transferable 
subscription  Right  for  each  share  of 
Series  A  and  Series  B  common  stock 
held.  Each  whole  Right  entitled  the 
holder  to  purchase  one  share  of  Series 
A  common  stock  at  a  subscription  price 
determined  by  a  special  pricing 
committee  of  LMC's  board  of  directors, 
which  was  determined  to  be  S6.00  per 
share. 

-LMC  stock  is  traded  on  the  New  York 
Stock  Exchange.  Series  A  common  stock 
is  traded  under  the  symbol  L  and  Series 
B  conmion  stock  is  traded  ujider  the 
symbol  LMC.B. 

The  Plan  was  a  holder  of  record  of  the 
Stock  on  the  Record  Date.  The  Plan 
established  two  temporary  investment 
funds  under  a  separate  trust  called  the 
"Liberty  Media  Rights  Trust"  (the  Rights 
Trust).  The  Rights  Holding  Fui*d  is  a 
separate  fund  established  under  the 
Rights  Trust  to  hold  the  Rights  when 
they  are  issued.  Rights  were  credited  to 
participants'  accounts  based  on  their 
respective  balances  in  the  Liberty  Media 
Common  Stock  Fund  on  October  31, 
2002.  The  second  fund,  the  "Liberty 
Media  Receivable  Fund"  (the  Receivable 
Fund),  following  the  exercise  of  Rights 
as  directed  by  the  Plan  participants, 
reflected  the  approximate  value  of  the 
Liberty  Media  Series  A  shares  due  from 
the  subscription  agent. 

With  respect  to  Rights  allocated  to 
their  accounts.  Plan  participants  either 
may  elect  to  (1)  exercise  the  Rights  or  (2) 
sell  the  Rights.  These  elections  apply  to 
both  Stock  held  in  the  participant's 
account  attributable  to  401  (k) 
contributions  and  to  matching    . 
contributions  (including  vested  and 
imvested  matching  contributions).  Due 
to  securities  law  restrictions,  certain 
Participants  who  are  reporting  persons 
under  Rule  16(b)  will  not  have  the  right 
to  instruct  Fidelity  to  either  Sell  or 
Exercise  the  Rights  credited  to  their 
account.  Liberty  Media  provided 
Fidelity  with  a  list  of  those  Participants. 
Fidelity  established  the  appropriate 
restrictions  to  prevent  these  participants 
'from  exercising  or  selling  the  Rights 
credited  to  their  accounts.  As  provided 
by  the  Plan,  Fidelity  sold  the  Riglits 


credited  to  these  Rule  16(b)  participant 
accounts  as  soon  as  administratively 
feasible  after  the  receipt  and  allocation 
of  the  Rights  to  the  participant 
accounts.' 

4.  With  the  exception  of  those 
reporting  persons  under  Rule  16(b)  as 
described  above,  each  participant  in  the 
Plan  may  elect  to  exercise  any 
percentage  of  the  Rights  granted  on  the 
participant's  Stock  allocated  to  the 
participant's  account  in  the  Plan.  Under 
the  offering,  a  participant  of  the  Plan 
could  elect  to  exercise  a  Right  by 
speaking  to  a  Fidelity  representative  at 
any  time  prior  to  4  p.m.  Eastern  Time, 
November  25,  2002,  (the  Election  Close-. 
Out  Date).  Participants  had  the 
opportimity  prior  to  the  Election  Close- 
Out  Date  to  revoke  or  change 
instructions  to  exercise  by  (1 )  electing  a 
new  percentage;  (2)  by  placing  an  order 
to  sell;  or  (3)  a  combination  of  both. 

The  dollar  amount  required  to 
exercise  the  Rights  were  exchanged 
from  other  investments  in  the 
participant's  account  into  the 
Receivable  Fund  established  under  the 
Rights  Trust.  The  required  dollar 
amount  equals  the  percentage  of  Rights 
to  be  exercised  (as  elected  by  the 
participant)  multiplied  by  the  number  of 
Rights  credited  to  the  participant's 
account  and  multiplied  by  the  exercise 
price  for  the  Rights  offering.  The  dollar 
amoimt  was  exchanged  from  the  other 
investment  categories  in  which  the 
account  is  invested  on  a  proportional 
basis  by  source.  The  Liberty  Media 
Stock  Fund  was  not  included  unless 
insufficient  funds  did  not  exist  in  the 
other  investment  categories  under  the 
participant's  account.  For  those 
individuals  with  insufficient  funds  to 
permit  exercise  of  the  entire  elected 
amount,  Fidelity  exercised  as  many 
rights  as  the  accoimt  balance  permitted. 

On  or  about  November  29,  2002,  the 
Rights  to  be  exercised  and  necessary 
funds  were  submitted  to  the 
subscription  agent  for  the  purchase  of 
shares.  Participant's  balances  in  the 
Rights  Holding  Fimd  were  reduced  by 
the  number  of  Rights  exercised  on  a 
participant's  behalf.  Fidelity  sold  all 
remaining  Rights  on  the  open  market 
between  November  29,  2002,  and 
December  2,  2002,  at  which  time  the 
Rights  expired.  Upon  receipt  of  the  new 
shares,  the  Receivable  Fund  was  closed 
and  the  newly  received  shares  were 
transferred  into  the  Liberty  Media  Stock 
Fund  and  allocated  to  the  participant's 
accounts. 


'  The  Rights  issued  to  the  Plan  that  were  sold 
from  the  Plan  were  sold  to  unrelated  third  parties 
on  the  open  market.  Those  Rights  were  traded  on 
the  New  York  Stock  Exchange  under  the  symbol 
"LMC.RT". 


For  any  Rights  sold  by  the  Plan,  a 
commission  of  3.4  cents  per  Right  was 
charged  to  the  Plan  accoimt  from  which 
the  Right  was  sold.  The  commission  was 
not  paid  to  LMC  but  to  the  broker 
dealer.  National  Financial  Services 
(NFS)  for  the  sale  transaction.  NFS  is  an 
affiliate  of  Fidelity  Management  Trust 
Company,  which  serves  as  a  non- 
discretionary  Trustee  for  the  Plan.  The 
discretionary  fiduciary  for  the  Plan  is 
.the  Plan  Administrative  Committee 
appointed  by  the  Board  of  Directors  of 
LMC.  The  Administrative  Committee 
determined,  after  reasonable 
consideration  of  the  alternatives,  that 
the  use  of  NFS  was  in  the  best  interests 
ofthePlan.2 

Those  participants  who  elected  to 
exercise  only  a  portion  of  their  Rights 
later  could  elect  to  exercise  additional 
Rights  if  sufficient  time  existed  prior  to 
the  Election  Close-Out  Date.  The 
Election  Close-Out  Date  was  established 
to  permit  sufficient  time  for  the  Trustee 
to  liquidate  the  other  assets  in  an 
orderly  maimer  so  that  the  necessary 
cash  would  be  available  to  exercise  the 
Rights  before  the  Rights  offering 
expiration  date  (December  2,  2002).  All 
Rights  were  exercised  or  sold  prior  to 
the  end  of  the  Rights  offering  period,  no 
Rights  held  by  the  Plan  expired.  A 
participant  may  have  elected  to  sell 
rather  than  exercise  the  Rights  allocated 
to  his  or  her  account.  In  order  to  do  so, 
the  participant  was  required  to  (1) 
contact  the  Fidelity  representative;  and 
(2)  specify  the  percentage  (in  whole 
amounts)  of  the  Rights  he  desired  to 
sell.  The  selling  period  for  participants 
ran  from  November  8,  2002,  through 
November  25.  2002. 

Participants  in  the  Plan  will  be  in  a 
like  position  with  other  shareholders 
who  are  receiving  the  Rights  with  the 
sole  exception  that  the  Plan  participants 
were  not  entitled  to  participate  in  the 
oversubscription  privilege  described  in 
the  prospectus.  No  expense  will  be 
incurred  by  the  Plan  from  the  Rights 
offering,  and  full  disclosure  of  the 
Rights  offering  was  made  in  the  public, 
documents  filed  with  the  SEC.  The 
Rights  offering  and  the  resulting 
transactions  were  in  the  best  interests  of 
and  beneficial  to  the  Plan  and  its 
participants  and  beneficiaries.  The 
rights  of  the  participants  and 
beneficiaries  of  the  Plan  were  protected 
in  the  Rights  offering  and  subsequent 
transactions.  All  involved  participants 
were  notified  in  advance  of  the  Rights 
offering  of  the  procedure  for  instructing 
the  Trustee  of  the  participant's  desires 


^The  Department  provides  no  opinion  as  to 
whether  the  selection  of  the  broker  dealer  meets  the 
conditions  set  forth  under  section  408(b)(2). 
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for  exercise  df  sale  under  the  Rights 
offering,  and  all  instructions  given  by 
the  involvec  participants  to  the  Trustee 
were  proper  y  executed. 

All  action  >  by  the  Trustee  with 
respect  to  th  e  Rights  offering  were  made 
pursuant  to  express  instructions  except 
when  the  in  solved  participant  failed  to 
act  or  acted  n  violation  of  the  published 
procedures,  in  which  case  the  Rights 
were  placed  on  the  open  market  for  sale 
and  any  uns  jld  rights  were  allowed  to 
expire  unexc  rcised.  These  instructions 
as  to  the  disj  position  of  the  Rights  upon 
the  failure  o  the  involved  participant  to 
act  or  to  give  valid  instructions  were 
fully  disdos  ;d  in  the  procedural 
instructions  jiven  to  the  involved 
participants.  These  instructions  are 
consistent  w  th  the  nature  of 
participant-c  irected  investments  under 
the  Plan. 

5.  In'sumi  lary,  it  is  represented  that 
the  proposec  trajisaction  meets  the 
statutory  cril  sria  of  section  408(a)  of  the 
Act  because: 

(a)  The  Rij  hts  were  acquired  pursuant 
to  Plan  provi  sions  for  individually- 
directed  inve  stment  of  such  accounts; 

(b)  The  Pla  a's  receipt  of  the  Rights 
occurred  in  c  onnection  with  the  Rights 
offering  madi  (  available  to  all 
shareholders  of  common  stock  of  LMC; 

(c)  All  deci  sions  regarding  the  holding 
and  dispositi  an  of  the  Rights  by  the  Plan 
were  made,  i;  i  accordance  with  the  Plan 
provisions  fo  •  individually-directed 
investment  o  participant  accounts,  by 
the  individuj  1  Plan  participants  whose 
accounts  in  t  le  Plan  received  the  Rights 
in  connectioi  with  the  offering; 

(d)  The  Pla  I's  acquisition  of  the 
Rights  resulte  d  from  an  independent  act 
of  LMC  as  a  c  9rporate  entity;  and 

(e)  The  Plai  i  received  the  same 
proportionate  number  of  the  Rights  as    ' 
other  owners  of  the  Stock. 

Notice  to  Ir  terested  Persons:  Notice  of 
the  proposed  exemption  shall  be  given 
to  all  interest  id  persons  in  the  manner 
agreed  upon  1  ly  the  Employer  and 
Department  v  ithin  15  days  of  the  date 
of  publicatiot  in  the  Federal  Register,- 
Comments  an  d  requests  for  a  hearing  are 
due  forty-five  (45)  days  after  publication 
of  the  notice  i  n  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:       ^ 
Khalif  Ford  ol  the  Department, 
telephone  (20E)  219-8883  (this  is  not  a 
toll-free  number). 

RBC  Dain  Raijscher,  Inc.  (RBC-DR) 
Located  in  Mkuieapolis,  Minnesota 
[Application  No.  D-1 1189) 

Proposed  Exefnption 

The  Department  is  considering 
granting  an  ejoemption  under  the 
authority  of  s<  ction  408(a)  of  the  Act, 


and  section  4975  of  the  Code,  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836.  32847,  August  10,  1990). 

/.  Transactions 

A.  Effective  for  transactions  occurring 
on  or  after  April  18,  2003,  the 
restrictions  of  section  406(a)  and  407(a) 
of  the  Employee  Retirement  Income 
Security  Act  of  1974,  as  amended  (the 
.  Act),  and  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Internal  Revenue 
Code  of  1986,  as  amended  (the  Code),  by 
reason  of  section  4975{c)(l)(A5  through 
(D)  of  the  Code,  shall  not  apply  to  the 
following  transactions  involving  Issuers 
and  Securities  evidencing  interests 
therein: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  Securities  in  the 
initial  issuance  of  Securities  between 
the  Sponsor  or  Underwriter  and  an 
employee  benefit  plan  when  the 
Sponsor,  Servicer,  Trustee  or  Insurer  of 
an  Issuer,  the  Underwriter  of  the 
Securities  representing  an  interest  in  the 
Issuer,  or  an  Obligor  is  a  party  in 
interest  with  respect  to  such  plan; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  Securities  by  a  plan  in 
the  secondary  market  for  such 
Securities;  and 

(3)  The  continued  holding  of 
Securities  acquired  by  a  plan  pursuant 
to  subsection  I.A.(l)  or  (2). 

Notwithstanding  the  foregoing, 
section  l.A.  does  not  provide  an 
exemption  from  the  restrictions  of 
sections  406(a)(1)(E),  406(a)(2)  and  407 
of  the  Act  for  the  acquisition  or  holding 
of  a  Security  on  behalf  of  an  Excluded 
Plan,  by  any  person  who  has 
discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
assets  of  that  Excluded  Plan.3 

B.  Effective  for  transactions  occurring 
on  or  after  April  18,  2003,  the 
restrictions  of  sections  406(b)(1)  and 
406(b)(2)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section 
4975(c)(1)(E)  of  the  Code  shall  not  apply 
to: 

(1)  The  direct  or  indirect  sale, 
exchange  or  transfer  of  Seciu-ities  in  the 
initial  issuance  of  Secimties  between 
the  Sponsor  or  Underwriter  and  a  plan 
when  the  person  who  has  discretionary 
authority  or  renders  investment  advice 
with  respect  to  the  investment  of  plan 
assets  in  the  Securities  is  (a)  an  obligor 
with  respect  to  5  percent  or  less  of  the 
fair  market  value  of  obligations  or 


'  Section  l.A.  provides  no  relief  from  sections 
406(a)(1)(E),  406(a)(2)  and  407  of  the  Act  for  any 
person  rendering  investment  advice  to  an  Excluded 
Plan  within  the  meaning  of  section  3(21)(A)(ii)  and 
regulation  29  CFR  2510.3-21(c). 


receivables  contained  in  the  Issuer,  or 
(b)  an  affiliate  or  a  person  described  in 
(a);  if  (i)  The  plan  is  not  an  Excluded 
Plan; 

(ii)  Solely  in  the  case  of  an  acquisition 
of  Securities  in  connection  with  the 
initied  issuance  of  the  Securities,  at  least 
50  percent  of  each  class  of  Securities  in 
which  plans  have  invested  is  acquired 
by  persons  independent  of  the  members 
of  the  Restricted  Group,  and  at  least  50 
percent  of  the  aggregate  interest  in  the 
Issuer  is  acquired  by  persons 
independent  of  the  Restricted  Group; 

(iii)  A  plan's  investment  in  each  class 
of  Securities  does  not  exceed  25  percent 
of  all  of  the  Seciuities  of  that  class 
outstanding  at  the  time  of  the 
-  acquisition;  and 

(iv)  Immediately  after  the  acquisition 
of  the  Securities,  no  more  than  25 
percent  of  the  assets  of  a  plan  with 
respect  to  which  the  person  has 
discretionary  authority  or  renders 
investment  advice  cue  invested  in 
Securities  representing  an  interest  in  a 
Issuer  containing  assets  sold  or  serviced 
by  the  same  entity.'*  For  purposes  of  this 
paragraph  B.(l)(iv)  only,  an  entity  will 
not  be  considered  to  service  assets 
contained  in  an  Issuer  if  it  is  merely  a 
Subservicer  of  that  Issuer; 

(2)  The  direct  or  indirect  acquisition 
or  disposition  of  Securities  by  a  plan  in 
the  seconffery  market  for  such 
Securities,  provided  that  conditions  set 
forth  in  paragraphs  B.(l)(i),  (iii)  and  (iv) 
are  met;  and 

(3)  The  continued  holding  of 
Securities  acquired  by  a  plan  pursuant 
to  subsection  I.B.(l)  or  (2). 

C.  Effective  for  transactions  occurring 
on  or  after  April  18,  2003,  the 
restrictions  of  sections  406(a),  406(b) 
and  407(a)  of  the  Act  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code  by  reason  of  section  4975(c)  of 
the  Code,  shall  not  apply  to  transactions 
in  connection  with  the  servicing, 
management  and  operation  of  an  Issuer, 
including  the  use  of  any  Eligible  Swap    . 
transaction;  or  the  defeasance  of  a 
mortgage  obligation  held  as  an  asset  of 
the  Issuer  through  the  substitution  of  a 
new  mortgage  obligation  in  a 
commercial  mortgage-backed 
Designated  Transaction,  provided: 

(1)  Such  transactions  are  carried  out 
in  accordance  with  the  terms  of  a 
binding  Pooling  and  Servicing 
Agreement; 


*  For  purposes  of  this  exemption,  each  plan 
participating  in  a  commingled  fund  (such  as  a  bank 
collective  trust  fund  or  insurance  company  pooled 
separate  account)  shall  be  considered  to  own  the 
same  proportionate  undivided  interest  in  each  asset 
of  the  commingled  fund  as  its  proportionate  interest 
in  the  total  assets  of  the  commingled  fund  as 
calculated  on  the  most-recent  preceding  valuation 
date  of  the  fund. 
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(2)  The  Pooling  and  Servicing 
Agreement  is  provided  to,  or  described 
in  all  material  respects  in  the  prospectus 
or  private  placement  memorandum 
provided  to,  investing  plans  before  they 
piuchase  Securities  issued  by  the 
Issuer;  ^  and 

(3)  The  defeasance  of  a  mortgage 
obligation  and  the  substitution  of  a  new 
mortgage  obligation  in  a  commercial 
mortgage-backed  Designated 
Transaction  meet  the  terms  and 
conditions  for  such  defeasance  and 
substitution  as  are  described  in  the 
prospectus  or  private  placement 
memorandum  for  such  Securities, 
which  terms  and  conditions  have  been 
approved  by  a  Rating  Agency  and  does 
not  result  in  the  Securities  receiving  a 
lower  credit  rating  from  the  Rating 
Agency  than  the  cvurent  rating  of  the 
Seciuities. 

Notwithstanding  the  foregoing, 
section  I.C.  does  not  provide  an 
exemption  from  the  restrictions  of 
section  406(b)  of  the  Act  or  from  the 
taxes  imposed  by  reason  of  section 
4975(c)  of  the  Code  for  the  receipt  of  a 
fee  by  the  Servicer  of  the  Issuer  from  a 
person  other  than  the  Trustee  or 
Sponsor,  unless  such  fee  constitutes  a 
"Qualified  Administrative  Fee." 

D.  Effective  for  transactions  occurring 
on  or  after  April  18,  2003,  the 
restrictions  of  sections  406(a)  and  407(a) 
of  the  Act,  and  the  taxes  imposed  by 
sections  4975(a)  and  (b)  of  the  Code  by 
reason  of  sections  4975(c)(1)(A)  through 
(D)  of  the  Code  shall  not  apply  to  any 
transactions  to  which  those  restrictions 
or  taxes  would  otherwise  apply  merely 
because  a  person  is  deemed  to  be  a  party 
in  interest  or  disqualified  person 
(including  a  fiduciary)  vyith  respect  to  a 
plan  by  virtue  of  providing  services  to 
the  plan  (or  by  virtue  of  having  a 
relationship  to  such  service  provider 
described  in  section  3(14)(F),  (G),  (H)  or 
(I)  of  the  Act  or  section  4975(e)(2)(F), 
(G),  (H)  or  (I)  of  the  Code),  solely 
because  of  the  plan's  ownership  of 
Securities. 

//.  General  Conditions 

A.  The  relief  provided  under  section 
I  is  available  only  if  the  following 
conditions  are  met: 

(1)  The  acquisition  of  Securities  by  a 
plan  is  on  terms  (including  the  Security 
price)  that  are  at  least  as  favorable  to  the 


^In  the  case  of  a  private  placement  memorandum, 
such  memorandum  must  contain  substantially  the 
same  information  that  would  be  disclosed  in  a 
prospectus  if  Jhe  offering  of  the  Securities  were 
made  in  a  registered  public  offering  under  the 
Securities  Act  of  1933.  In  the  Department's  view, 
the  private  placement  memorandum  must  contain 
sufficient  information  to  permit  plan  fiduciaries  to 
make  informed  investment  decisions. 


plan  as  such  terms  would  be  in  an 
arm's-length  transaction  with  an 
imrelated  party; 

(2)  The  rights  and  interests  evidenced 
by  the  Securities  are  not  subordinated  to 
the  rights  and  interests  evidenced  by 
other  Securities  of  the  same  Issuer, 
uidess  the  Securities  are  issued  in  a 
Designated  Transaction; 

(3)  The  Seciu-ities  acquired  by  the 
plan  have  received  a  rating  from  Rating 
Agency  at  the  time  of  such  acquisition 
that  is  in  one  of  the  three  (or  in  the  case 
of  Designated  Transactions,  four) 
highest  generic  rating  categories. 

(4)  The  Trustee  is  not  an  Affiliate  of 
any  member  of  the  Restricted  Group, 
other  than  an  Underwriter.  For  purposes 
of  this  requirement: 

(a)  The  Trustee  shall  not  be 
considered  to  be  an  Affiliate  of  a 
Servicer  solely  because  the  Trustee  has 
succeeded  to  the  rights  and 
responsibilities  of  the  Servicer  pursuant 
to  the  terms  of  a  Pooling  and  Servicing 
Agreement  providing  for  such 
succession  upon  the  occurrence  of  one 
or  more  events  of  default  by  the 
Servicer;  and 

(b)  Subsection  II.A.(4)  will  be  deemed 
satisfied  notwithstanding  a  Servicer 
becoming  an  Affiliate  of  the  Trustee  as 
a  result  of  a  merger  or  acquisition 
involving  the  Trustee,  such  Servicer 
and/or  their  Affiliates  which  occurs 
after  the  initial  issuance  of  the 
Seciuities  provided  that: 

(i)  Such  Servicer  ceases  to  be  an 
Affiliate  of  the  Trustee  no  later  than  six 
months  after  the  date  such  Servicer 
became  an  Affiliate  of  the  Trustee;  and 

(ii)  Such  Servicer  did  not  breach  any 
of  its  obligations  under  the  Pooling  and 
Servicing  Agreement,  unless  such 
breach  was  inunaterial  and  timely  cilred 
in  accordance  with  the  terms  of  such 
agreement,  diuing  the  period  from  the 
closing  date  of  such  merger  or 
acquisition  transaction  through  the  date 
the  Servicer  ceased  to  be  an  Affiliate  of 
the  Trustee; 

(5)  The  sum  of  all  payments  made  to 
and  retained  by  the  Underwriters  in 
connection  with  the  distribution  or 
placement  of  Securities  represents  not 
more  than  Reasonable  Compensation  for 
underwriting  or  placing  the  Securities; 
the  sum  of  all  payments  made  to  and 
retained  by  the  Sponsor  pursuant  to  the 
assignment  of  obligations  (or  interests 
therein)  to  the  Issuer  represents  not 
more  than  the  fair  meuket  vedue  of  such 
obligations  (or  interests);  and  the  sum  of 
all  payments  made  to  and  retained  by 
the  Servicer  represents  not  more  than 
Reasonable  Compensation  for  the 
Servicer's  services  under  the  Pooling 
and  Servicing  Agreement  and 
reimbiu-sement  of  the  Servicer's 


reasonable  expenses  in  connection 
therewith; 

(6)  The  plan  investing  in  such 
Securities  is  an  "accredited  investor"  as 
defined  in  Rule  501(a)(1)  of  Regulation 
D  of  the  Securities  and  Exchange 
Commission  (SEC)  imder  the  Securities 
Act  of  1933;  and 

(7)  In  the  event  that  the  obligations 
used  to  fund  an  Issuer  have  not  all  been 
transferred  to  the  Issuer  on  the  Closing 
Date,  additional  obligations  as  specified 
in  subsection  III.B.(l)  may  be  transferred 
to  the  Issuer  during  the  Pre-Fimding 
Period  in  exchange  for  amounts  credited 
to  the  Pre-Funding  Account,  provided 
that: 

(a)  The  Pre^Fimding  Limit  is  not 
exceeded; 

(b)  All  such  additional  obligations 
meet  the  same  terms  and  conditions  for 
eligibility  as  the  original  obligations 
used  to  create  the  Issuer  (as  described  in 
the  prospectus  or  private  placement 
memorandum  and/or  Pooling  and 
Servicing  Agreement  for  such 
Securities),  which  terms  and  conditions 
have  been  approved  by  a  Rating  Agency. 

Notwithstanding  the  foregoing,  tne 
terms  and  conditions  for  determining 
the  eligibility  of  an  obligation  may  be 
changed  if  such  changes  receive  prior 
approval  either  by  a  majority  vote  of  the 
outstanding  securityholders  or  by  a 
Rating  Agency; 

(c)  The  transfer  of  such  additional 
obligations  to  the  Issuer  during  the  Pre- 
Funding  Period  does  not  result  in  the 
Securities  receiving  a  lower  credit  rating 
from  a  Rating  Agency,  upon  termination 
of  the  Pre-Funding  Period  than  the 
rating  that  was  obtained  at  the  time  of 
the  initial  issuance  of  the  Securities  by 
the  Issuer; 

(d)  The  weighted  average  annual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  Issuer  at  the  end  of  the  Pre-Fimding 
Period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 
transferred  to  the  Issuer  on  the  Closing 
Date; 

(e)  In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  diiring  the  Pre- 
Funding  Period  are  substantially  similar 
to  those  which  were  acquired  as  of  the 
Closing  Date,  the  characteristics  of  the 
additional  obligations  will  either  be 
monitored  by  a  credit  support  provider 
or  other  insurance  provider  which  is 
independent  of  the  Sponsor  or  an 
independent  accountant  retained  by  the 
Sponsor  will  provide  the  Sponsor  with 
a  letter  (with  copies  provided  to  the 
Rating  Agency,  the  Underwriter  and  the 
Trustee)  stating  whether  or  not  the 
characteristics  of  the  additional 
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obligations  (  onform  to  the 
characteristi  cs  of  such  obligations 
described  in  the  prospectus,  private 
placement  n  emorandum  and/ or  Pooling 
and  Servicir  g  Agreement.  In  preparing 
such  letter,  me  independent  accountant 
will  use  the  same  type  of  procedures  as 
were  applicc  ble  to  the  obligations  which 
were  transfe  red  on  the  Closing  Date; 

(f)  The  Pre  Funding  Period  shall  be 
described  in  the  prospectus  or  private 
placement  it  emorandum  provided  to 
investing  pjjns;  and 

(g)  The  Tn  istee  of  the  Trust  (or  any 
agent  with  which  the  Trustee  contracts 
to  provide  Ti  ust  services)  will  be  a 
substantial  fi  nancial  institution  or  trust 
company  ex[  erienced  in  trust  activities 
and  familiar  »vith  its  duties, 
responsibilit  es.  and  liabilities  as  a 

.  fiduciary  un(  er  the  Act.  The  Trustee,  as 
the  legal  owi  er  of  the  obligations  in  the 
Trust  or  the  1  older  of  a  security  interest 
in  the  obligal  ions  held  by  the  Issuer, 
will  enforce  i  ill  the  rights  created  in 
favor  of  secui  ityholders  of  such  Issuer, 
including  em  ployee  benefit  plans 
subject  to  the  Act; 

(8)  In  ordei  to  insure  that  the  assets 
of  the  Issuer  nay  not  be  reached  by 
creditors  of  t  le  Sponsor  in  the  event  of 
bankruptcy  o  •  other  insolvency  of  the 
Sponsor: 

(a)  The  leg.  1  documents  establishing 
the  Issuer  wi  1  contain: 

(i)  Restricti  jns  on  the  Issuers  ability 
to  borrow  mo  ley  or  issue  debt  other 
than  in  cormt  ction  with  the 
securitization ; 

(ii)  Restrict  ons  on  the  Issuer  merging 
with  another  ;ntity.  reorganizing, 
liquidating  oi  selling  assets  (other  than 
in  connection  with  the  securitization); 

(iii)  Restric  ions  limiting  the 
authorized  ac  ivities  of  the  Issuer  to 
activities  rela  ing  to  the  securitization; 

(iv)  If  the  Issuer  is  not  a  Trust, 
provisions  foi  the  election  of  at  least  one 
independent  i  lirector/partner/member 
whose  affirmj  tive  consent  is  required 
before  a  volur  tar\'  bankruptcy  petition 
can  be  filed  b; '  the  Issuer;  and 

(v)  If  the  Iss  Lier  is  not  a  Trust, 
requirements  hat  each  independent 
director/partn  3r/member  must  be  an 
individual  th<  t  does  not  have  a 
significant  int  jrest  in,  or  other 
relationships  vith.  the  Sponsor  or  any 
of  its  Affiliate  r. 

(b)  The  Poo  ing  and  Servicing 
Agreement  an  1/or  other  agreements 
establishing  tl  e  contractual 
relationships  )etween  the  parties  to  the 
securitization  transaction  will  contain 
covenants  pro  libiting  all  parties  thereto 
from  filing  an  involuntary  bankruptcy 
petition  againi  t  the  Issuer  or  initiating 
any  other  forn  of  insolvency  proceeding 


until  after  the  Securities  have  been  paid; 
and 

(c)  Prior  to  the  issuance  by  the  Issuer 
of  any  Securities,  a  legal  opinion  is 
received  which  states  that  either: 

(i)  A  "true  sale"  of  the  assets  being 
transferred  to  the  Issuer  by  the  Sponsor 
has  occurred  and  that  such  transfer  is 
not  being  made  pursuant  to  a  financing 
of  the  assets  by  the  Sponsor;  or 

(ii)  In  the  event  of  insolvency  or 
receivership  of  the  Sponsor,  the  assets 
transferred  to  the  Issuer  will  not  be  part 
of  the  estate  of  the  Sponsor; 

(9)  If  a  particular  class  of  Securities 
held  by  any  plan  involves  a  Ratings 
Dependent  or  Non-Ratings  Dependent 
Swap  entered  into  by  the  Issuer,  then 
each  particular  swap  transaction 
relating  to  such  Securities: 

(a)  Shall  be  an  Eligible  Swap; 

(b)  Shall  be  with  an  Eligible  Swap 
Counterparty; 

(c)  fn  the  case  of  a  Ratings  Dependent 
Swap,  shall  provide  that  if  the  credit 
rating  of  the  counterparty  is  withdrawn 
or  reduced  by  any  Rating  Agency  below 
a  level  specified  by  the  Rating  Agency, 
the  Servicer  (as  agent  for  the  Trustee) 
shall,  within  the  period  specified  under 
the  Pooling  and  Servicing  Agreement: 

(i)  Obtain  a  replacement  swap 
agreement  with  an  Eligible  Swap 
Counterparty  which  is  acceptable  to  the 
Rating  Agency  and  the  terms  of  which 
are  substantially  the  same  as  the  ciurent 
swap  agreement  (at  which  time  the 
earlier  swap  agreement  shall  terminate); 
or 

(ii)  Cause  the  swap  counterparty  to 
establish  any  collateralization  or  other 
arrangement  satisfactory  to  the  Rating 
Agency  such  that  the  then  current  rating 
by  the  Rating  Agency  of  the  particular 
class  of  Securities  will  not  be 
withdrawTi  or  reduced. 

In  the  event  that  the  Servicer  fails  to 
meet  its  obligations  under  this 
subsection  II.A.(9)(c),  plan 
securityholders  will  be  notified  in  the 
immediately  following  Trustee's 
periodic  report  which  is  provided  to 
securityholders,  and  sixty  days  after  the 
receipt  of  such  report,  the  exemptive 
relief  provided  under  section  I.C.  will 
prospectively  cease  to  be  applicable  to 
any  class  of  Securities  held  by  a  plan 
which  involves  such  Ratings  Dependent 
Swap;  provided  that  in  no  event  will 
such  plan  securityholders  be  notified 
any  later  than  the  end  of  the  second 
month  that  begins  after  the  date  on 
which  such  failure  occurs. 

(d)  In  the  case  of  a  Non-Ratings 
Dependent  Swap,  shall  provide  that,  if 
the  credit  rating  of  the  counterparty  is 
withdrawn  or  reduced  below  the  lowest 
level  specified  in  section  III.GG.,  the 
Servicer  (as  agent  for  the  Trustee)  shall 


within  a  specified  period  after  such 
rating  withdrawal  or  reduction: 

(i)  Obtain  a  replacement  swap 
agreement  with  an  Eligible  Swap 
Counterparty,  the  terms  of  which  are 
substantially  the  same  as  the  current 
swap  agreement  (at  which  time  the 
earlier  swap  agreement  shall  terminate); 
or 

(ii)  Cause  the  swap  counterparty  to 
post  collateral  with  the  Trustee  in  an 
amount  equal  to  all  payments  owed  by 
the  counterparty  if  the  swap  transaction 
were  terminated;  or 

(iii)  Terminate  the  swap  agreement  in 
accordance  with  its  terms;  and 

(e)  Shall  not  require  the  Issuer  to 
make  any  termination  payments  to  the 
counterparty  (other  than  a  currently 
scheduled  payment  under  the  swap 
agreement)  except  from  Excess  Spread 
or  other  amounts  that  would  otherwise 
be  payable  to  the  Servicer  or  the 
Sponsor; 

(10)  Any  class  of  Securities,  to  which 
one  or  more  swap  agreements  entered 
into  by  the  Issuer  applies,  may  be 
acquired  or  held  in  reliance  upon  this 
Underwriter  Exemption  only  by 
Qualified  Plan  Investors;  and 

(11)  Prior  to  the  issuance  of  any  debt 
securities,  a  legal  opinion  is  received 
which  states  that  the  debt  holders  have 
a  perfected  security  interest  in  the 
Issuer's  assets. 

B.  Neither  any  Underwrriter,  Sponsor. 
Trustee,  Servicer,  Insurer,  nor  any 
Obligor,  unless  it  or  any  of  its  Affiliates 
has  discretionary  authority  or  renders 
investment  advice  with  respect  to  the 
plan  assets  used  by  a  plan  to  acquire 
Securities,  shall  be  denied  the  relief 
provided  under  Part  I,  if  the  provision 
in  subsection  II.A.(6)  above  is  not 
satisfied  with  respect  to  acquisition  or 
holding  by  a  plan  of  such  Securities, 
provided  that  (1)  such  condition  is 
disclosed  in  the  prospectus  or  private 
placement  memorandum;  and  (2)  in  the 
case  of  a  private  placement  of 
Securities,  the  Trustee  obtains  a 
representation  of  each  initial  purchaser 
which  is  a  plan  that  it  is  in  compliance 
with  such  condition,  and  obtains  a 
covenant  fi-om  each  initial  purchaser  to 
the  effect  that,  so  long  as  such  initial 
purchaser  (or  any  transferee  of  such 
initial  purchaser's  Securities)  is 
required  to  obtain  from  its  transferee  a 
representation  regarding  compliance 
with  the  Securities  Act  of  1933,  any 
such  transferees  will  be  required  to 
make  a  written  representation  regarding 
compliance  with  the  condition  set  forth 
in  section  II.A.(6). 

///.  Definitions 

For  purposes  of  this  proposed 
exemption; 
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A.  "Security"  means: 

(1)  A  pass-through  certificate  or  trust 
certificate  that  represents  a  beneficial 
ownership  interest  in  the  assets  of  an 
Issuer  which  is  a  Trust  and  which 
entitles  the  holder  to  pass-through 
payments  of  principal,  interest,  arid/or 
other  payments  made  with  respect  to 
the  assets  of  such  Trust;  or 

(2)  A  Security  which  is  denominated 
as  a  debt  instrument  that  is  issued  by 
and  is  an  obligation  of  an  Issuer;  with 
respect  to  which  the  Underwriter  is 
either  (i)  the  sole  underwriter  or  the 
manager  or  co-manager  of  the 
underwriting  syndicate,  or  (ii)  a  selling 
or  placement  agent. 

B.  "Issuer"  means  an  investment  pool, 
the  corpus  or  assets  of  which  are  held 

in  trust  (including  a  grantor  or  owner 
Trust)  or  whose  assets  are  held  by  a 
partnership,  special  purpose 
corporation  or  limited  liability  company 
(which  Issuer  may  be  a  Real  Estate 
Mortgage  Investment  Conduit  (REMIC) 
or  a  Financial  Asset  Securitization 
Investment  Trust  (FASIT)  within  the 
meaning  of  section  860D(a)  or  section 
860L.  respectively,  of  the  Code);  and  the 
corpus  or  assets  of  which  consist  ?olely 
of: 

(l)(a)  Secured  consumer  receivables 
that  bear  interest  or  are  purchased  at  a 
discount  (including,  but  not  limited  to. 
home  equity  loans  and  obligations 
seciu-ed  by  shares  issued  by  a 
cooperative  housing  association);  and/or 

(b)  Secured  credit  instruments  that 
bear  interest  or  are  purchased  at  a 
discount  in  transactions  by  or  between 
business  entities  (including,  but  not 
limited  to.  Qualified  Equipment  Notes 
Secured  by  Leases);  and/or 

(c)  Obligations  that  bear  interest  or  are 
purchased  at  a  discount  and  which  are 
secured  by  single-family  residential, 
multi-family  residential  and/or 
commercial  real  property  (including 
obligations  secured  by  leasehold 
interests  on  residential  or  commercial 
real  property);  and/or 

(d)  Obligations  that  bear  interest  or 
are  purchased  at  a  discount  and  which 
are  secured  by  motor  vehicles  or 
equipment,  or  Qualified  Motor  Vehicle 
Leases;  and/or 

(e)  Guaranteed  governmental 
mortgage  pool  certificates,  as  defined  in 
29  CFR  §  2510.3-101(l)(2)fi  and/or 


(f)  Fractional  imdivided  interests  in 
any  of  the  obligations  described  in 
clauses  (a)-(e)  of  this  subsection  B.(l);^ 

Notwithstemding  the  foregoing, 
residential  and  home  equity  loan 
receivables  issued  in  Designated 
Transactions  may  be  less  than  fully 
secured,  provided  that  (i)  the  rights  and 
interests  evidenced  by  the  Securities 
issued  in  such  Designated  Transactions' 
are  not  subordinated  to  the  rights  and 
interests  evidenced  by  Securities  of  the 
same  Issuer;  (ii)  such  Securities 
acquired  by  the  plan  have  received  a 
rating  from  a  Rating  Agency  at  the  time 
of  such  acquisition  that  is  in  one  of  the 
two  highest  generic  rating  categories; 
and  (iii)  any  obligation  included  in  the 
corpus  or  assets  of  the  Issuer  must  be 
secured  by  collateral  whose  fair  market 
value  on  the  Closing  Date  of  the 
Designated  Transaction  is  at  least  equal 
to  80%  of  the  sum  of:  (I)  The 
outstanding  principal  balance  due 
under  the  obligation  which  is  held  by 
the  Issuer  and  (II)  the  outstanding 
principal  balance(s)  of  any  other 
obligation{s)  of  higher  priority  (whether 
or  not  held  by  the  Issuer)  which  are 
secured  by  the  same  collateral. 

(2)  Property  which  had  secured  any  of 
the  obligations  described  in  subsection 
III.B.(l); 

(3)(a)  Undistributed  cash  or  temporary 
investments  made  therewith  matiuing 
no  later  than  the  next  date  on  which 
distributions  are  to  be  made  to 
securityholders;  and/or 

(b)  Cash  or  investments  made 
therewith  which  are  credited  to  an 
account  to  provide  payments  to 
securityholders  pursuant  to  any  Eligible 
Swap  Agreement  meeting  the  conditions 
of  subsection  LA.  (9)  or  pursuant  to  any 
Eligible  Yield  Supplement  Agreement, 
and/or 

(c)  Cash  transferred  to  the  Issuer  on 
the  Closing  Date  and  permitted 
investments  made  therewith  which: 

(i)  Are  credited  to  a  Pre-Funding 
Account  established  to  purchase 
additional  obligations  with  respect  to 
which  the  conditions  set  forth  in  clauses 
(a)-{g)  of  subsection  II.A.(7)  are  met; 
and/or 


« In  Advisory  Opinion  99-05A  (Feb.  22. 1999), 
the  Department  expressed  its  view  thst  mortgage 
pool  certificates  guaranteed  and  issued  by  the 
Federal  Agricultural  Mortgage  Corporation 
("Farmer  Mac")  meet  the  definition  of  a  guaranteed 
governmental  mortgage  pool  certificate  as  defined 
in  29  CFR  2510.3-101(i)(2). 


'  It  is  the  Department's  view  that  the  definition 
of  "Issuer"  contained  in  section  Itl.B.  includes  a 
two-tier  structure  under  which  Securities  issued  by 
the  first  Issuer,  which  contains  a  pool  of  receivables 
described  above,  are  transferred  to  a  second  Issuer 
which  issues  Securities  that  are  sold  to  plans. 
However,  the  Department  is  of  the  further  view  that, 
since  the  exemption  generally  provides  relief  for  the 
direct  or  indirect  acquisition  or  disposition  of 
Securities  that  are  not  subordinated,  no  relief  would 
be  available  if  the  Securities  held  by  the  second 
Issuer  were  subordinated  to  the  rights  and  interests 
evidenced  by  other  Securities  issued  by  the  first 
Issuer,  unless  such  Securities  were  issued  in  a 
Designated  Transaction. 


(ii)  Are  credited  to  a  Capitalized 
Interest  Accoiuit;  aud 

(iii)  Are  held  by  the  Issuer  for  a  period 
ending  no  later  than  the  first 
distribution  date  to  securityholders 
occurring  after  the  end  of  the  Pre- 
Funding  Period. 

For  purposes  of  this  clause  (c)  of 
subsection  III.B.(3),  the  term  "permitted 
investments"  means  investments  which 
are  either  (i)  Direct  obligations  of.  or 
obligations  fully  guaranteed  as  to  timely 
payment  of  principal  and  interest  by, 
the  United  States  or  any  agency  or 
instrumentality  thereof,  provided  that 
such  obligations  are  backed  by  the  full 
faith  and  credit  of  the  United  States,  or 
(ii)  have  been  rated  (or  the  Obligor  has 
been  rated)  in  one  of  the  three  highest 
generic  rating  categories  by  a  Rating 
Agency;  are  described  in  the  Pooling 
and  Servicing  Agreement;  and  are 
permitted  by  the  Rating  Agency. 

(4)  Rights  of  the  Trustee  under  the 
Pooling  and  Servicing  Agreement,  and 
rights  under  any  insurance  policies, 
third-party  guarantees,  contracts  of 
siu^tyship.  Eligible  Yield  Supplement 
Agreements,  Eligible  Swap  Agreements 
meeting  the  conditions  of  subsection 
II.A.(9)  or  other  credit  support 
arrangements  with  respect  to  any 
obligations  described  in  section  III.B.(1]. 

Notwithstanding  the  foregoing,  the 
term  "Issuer"  does  not  include  any 
investment  pool  imless:  (i)  The  assets  of 
the  type  described  in  paragraphs  (aHO 
of  subsection  in.B.(l)  which  are 
contained  in  the  investment  pool  have 
been  included  in  other  investment 
pools,  (ii)  Secvuities  evidencing 
interests  in  such  other  investment  pools 
have  been  rated  in  one  of  the  three  (or 
in  the  case  of  Designated  Transactions, 
four)  highest  generic  rating  categories  by 
a  Rating  Agency  for  at  least  one  year 
prior  to  the  plan's  acquisition  of 
Securities  pursuant  to  this  exemption, 
and  (iii)  Securities  evidencing  interests 
in  such  other  investment  pools  have 
been  purchased  by  investors  other  than 
plans  for  at  least  one  year  prior  to  the 
plan's  acquisition  of  Securities  piusuant 
to  this  exemption. 

C.  "Underwriter"  means. 

(1)  RBC-DR; 

(2)  Any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  such  investment 
banking  firm;  and 

(3)  Any  member  of  «in  underwriting 
syndicate  or  selling  group  of  which  such 
firm  or  person  described  in  subsections 
III.C.(l)  or  (2)  above  is  a  manager  or  co- 
manager  with  respect  to  the  Securities. 

D.  "Sponsor"  means  the  entity  that 
organizes  an  Issuer  by  depositing 
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obligations  herein  in  exchange  for 
Securities. 


E.  "Maste" 
that  is  a  par  y 
Servicing  A  {reement 
the  Issuer  ai  id 
servicing,  d  re 
Subservicer  i 

F.  "Subse  vicer 
which,  und<  r 
behalf  of  thf 
loans  contai  led 


thj 


a  party  to 
Agreement. 
G.  "Servider 


loai  s 


th? 


services 
including 
Subservicer 
H.  "Trust 
a  trust  (inc 
grantor  trust 
which  is 
-,     I.  "Trustee 
Trust  which 
includes  an 
"Indenture 
appointed 
to  which  the 
issued,  the  r 
Securities 


arn 


an 


held 
_  these 
event  of  defaplt 

I.  "Insurer' 
guarantor  of 
support  for 
the  foregoing 
solely  becaus  3 
representing 
which  are  of 
Securities  re 
same  Issuer. 

K.  "Obligoi 
than  the  Insui  er 
make  payments 
obligation  or 
Issuer.  Where 
Qualified  Mojor 
Qualified 
Leases,  "Obi 
owner  of  pro 
included  in 
Lease  seeurin  ; 
the  Issuer. 

L.  "Excluded 
with  respect 
the  Restricted 
within  the 
of  the  Act. 

M. 
a  class  of 
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Servicer"  means  the  entity 
to  the  Pooling  and 

relating  to  assets  of 
is  fully  responsible  for 
sctly  or  through 
the  assets  of  the  Issuer. 

means  an  entity 
the  supervision  of  and  on 
Master  Servicer,  services  • 
in  the  Issuer,  but  is  not 
Pooling  and  Servicing 


"means  any  entity  which 
contained  in  the  Issuer, 
Master  Servicer  and  any 


means  an  Issuer  which  is 
li  ding  an  owner  trust, 
or  a  REMIC  or  FASIT 
org  mized  as  a  Trust. 

means  the  trustee  of  any 
issues  Securities  and  also 
ndenture  Trustee. 
1  rustee"  means  the  Trustee 
u]  ider  the  indenture  pursuant 
subject  Securities  are 
i  ?hts  of  holders  of  the 
set  forth  and  a  security 
interest  in  th  ?  Trust  assets  in  favor  of 
the  holders  c  f  the  Securities  is  created. 
The  Trustee  i  )r  the  Indenture  Trustee  is 
also  a  party  t  j  or  beneficiary  of  all  the 
documents  a  id  instruments  transferred 
to  the  Trust,  md  as  such,  has  both  the 
authority  to,  md  the  responsibility  for, 
enforcing  all  the  rights  created  thereby 
in  favor  of  he  Iders  of  the  Securities, 
including  thqse  rights  arising  in  the 
by  the  servicer, 
means  the  insurer  or 
ar  provider  of  other  credit 
Ijisuer.  Notwithstanding 
a  person  is  not  an  Insurer 
it  holds  securities 
in  interest  in  an  Issuer 
class  subordinated  to 
f  resenting  an  interest  in  the 


means  any  person,  other 
that  is  obligated  to 
with  respect  to  any 
eceivable  included  in  the 
an  Issuer  contains 
Vehicle  Leases  or 
Equipment  Notes  secured  by 
shall  also  include  any 
If  erty  subject  to  any  Lease 
Issuer,  or  subject  to  any 
an  obligation  included  in 


tie 


t) 


Plan"  means  any  plan 
which  any  member  of 
Group  is  a  "plan  sponsor" 
meting  of  section  3(16)(B) 


Restricfcd  Group"  with  respect  to 
means: 


Seci  rities 


(1)  Each  Underwriter; 

(2)  Each  Insurer; 

(3)  The  Sponsor; 

(4)  The  Trustee; 

(5)  Each  Servicer; 

(6)  Any  Obligor  with  respect  to 
obligations  or  receivables  included  in 
the  Issuer  constituting  more  than  5 
percent  of  the  aggregate  unamortized 
principal  balance  of  the  assets  in  the 
Issuer,  determined  on  the  date  of  the 
initial  issuance  of  Securities  by  the 
Issuer; 

(7)  Each  counterparty  in  an  Eligible 
Swap  Agreement;  or 

(8)  Any  Affiliate  of  a  person  described 
in  {l)-(7)  above. 

N.  "Affiliate"  of  another  person 
includes: 

(1)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  such  other 
person; 

(2)  Any  officer,  director,  partner, 
employee,  relative  (as  defined  in  section 
3(15)  of  the  Act),  a  brother,  a  sister,  or 

a  spouse  of  a  brother  or  sister  of  such 
other  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  other  person  is  an  officer, 
director  or  partner. 

O.  "Control"  means  the  power  to 
exercise  a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual. 

P.  A  person  will  be  "independent"  of 
another  person  only  if: 

(1)  Such  person  is  not  an  Affiliate  of 
that  other  person;  and 

(2)  The  other  person,  or  an  Affiliate 
thereof,  is  not  a  fiduciary  who  has 
investment  management  authority  or 
renders  investment  advice  with  respect 
to  assets  of  such  person. 

Q.  "Sale"  includes  the  entrance  into 
a  Forward  Delivery  Commitment, 
provided: 

(1)  The  terms  of  the  Forward  Delivery 
Commitment  (including  any  fee  paid  to 
the  investing  plan)  are  no  less  favorable 
to  the  plan  than  they  would  be  in  an 
arm's-length  transaction  with  an 
unrelated  party; 

(2)  The  prospectus  or  private 
placement  memorandum  is  provided  to 
an  investing  plan  prior  to  the  time  the 
plan  enters  into  the  Forward  Delivery 
Commitment;  and 

(3)  At  the  time  of  the  delivery,  all 
conditions  of  this  exemption  applicable 
to  sales  are  met. 

R.  "Forward  Delivery  Commitment" 
means  a  contact  for  the  purchase  or  sale 
of  one  or  more  Securities  to  be  delivered 
at  an  agreed  future  settlement  date.  The 
term  includes  both  mandatory  contracts 
(which  contemplate  obligatory  delivery 
and  acceptance  of  the  Securities)  and 


optional  contracts  (which  give  one  party 
the  right  but  not  the  obligation  to 
deliver  Securities  to,  or  demand 
delivery  of  Securities  from,  the  other 
party). 

S.  "Reasonable  Compensation"  has 
the  seune  meaning  as  that  term  is 
defined  in  29  CFR  2550.408c-2. 

T.  "Qualified  Administrative  .Fee" 
means  a  fee  which  meets  the  following 
criteria: 

(1)  The  fee  is  triggered  by  an  act  or 
failure  to  act  by  the  Obligor  other  than 
the  normal  timely  payment  of  amounts 
owing  in  respect  of  the  obligations; 

(2)  The  Servicer  may  not  charge  the 
fee  absent  the  act  or  failure  to  act 
referred  to  in  (1); 

(3)  The  ability  to  charge  the  fee,  the 
circumstances  in  which  the  fee  may  be 
charged,  and  an  explanation  of  how  the 
fee  is  calculated  are  set  forth  in  the 
Pooling  and  Servicing  Agreement;  and 

(4)  The  amount  paid  to  investors  in 
the  Issuer  will  not  be  reduced  by  the 
amount  of  any  such  fee  waived  by  the 
Servicer. 

U.  "Qualified  Equipment  Note 
Secured  by  a  Lease"  means  an 
equipment  note: 

II)  Which  is  secured  by  equipment 
which  is  leased; 

(2)  Which  is  secured  by  the  obligation 
of  the  lessee  to  pay  rent  under  the 
equipment  lease;  and 

(3)  With  respect  to  which  the  Issuer's 
security  interest  in  the  equipment  is  at 
least  as  protective  of  the  rights  of  the 
Issuer  as  would  be  the  case  if  the 
equipment  note  were  secured  only  by 
the  equipment  and  not  the  lease. 

V.  "Qualified  Motor  Vehicle  Lease" 
means  a  lease  of  a  motor  vehicle  where: 

(1)  The  Issuer  owns  or  holds  a 
security  interest  in  the  lease; 

(2)  the  Issuer  owns  or  holds  a  security 
interest  in  the  leased  motor  vehicle;  and 

(3)  the  Issuer's  security  interest  in  the 
leased  motor  vehicle  is  at  least  as 
protective  of  the  Issuer's  rights  as  the 
Issuer  would  receive  under  a  motor 
vehicle  installment  loan  contract. 

W.  "Pooling  and  Servicing 
Agreement"  means  the  agreement  or 
agreement^  among  a  Sponsor,  a  Servicer 
and  the  Trustee  establishing  a  Trust. 
"Pooling  and  Servicing  Agreement"  also 
includes  the  indenture  entered  into  by 
the  Issuer  and  the  Indenture  Trustee. 

X.  "Rating  Agency"  means  Standard  & 
Poor's  Ratings  Services,  a  division  of 
The  McGraw-Hill  Companies,  Inc., 
Moody's  Investors  Service,  Inc.,  Fitch, 
Inc.  or  any  successors  thereto. 

Y.  "Capitalized  Interest  Account" 
means  an  Issuer  account  (i)  which  is 
established  to  compensate 
securityholders  for  shortfalls,  if  any, 
between  investment  earnings  on  the  Pre- 
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Funding  Account  and  the  pass-through 
rate  payable  under  the  Securities;  and 
(ii)  which  meets  the  requirements  of 
clause  (c)  of  subsection  III.B.(3). 

Z.  "Closing  Date"  means  the  date  the 
Issuer  is  formed,  the  Securities  are  first 
issued  and  the  Issuer's  assets  (other  than 
those  additional  obligations  which  are 
to  be  funded  from  the  Pre-Funding 
Account  pursuant  to  subsection 
III.A.(7))  are  transferred  to  the  Issuer. 

AA.  "Pre-Funding  Account"  means 
an  Issuer  account  (i)  which  is 
established  to  purchase  additional 
obligations,  which  obligations  meet  the 
conditions  set  forth  in  clauses  {a)-(g)  of 
subsection  II.A.(7);  and  (ii)  which  meets 
the  requirements  of  clause  (c)  of 
subsection  III.B.(3). 

BB.  "Pre-Funding  Limit"  means  a 
percentage  or  ratio  of  the  amount 
allocated  to  the  Pre-Funding  Account, 
as  compared  to  the  total  principal 
amount  of  the  Securities  being  offered 
which  is  less  than  or  equal  to  25 
percent. 

CC.  "Pre-Funding  Period"  means  the 
period  commencing  on  the  Closing  Date 
and  ending  no  later  than  the  earliest  to 
occur  of  (i)  the  date  the  amount  on 
deposit  in  the  Pre-Funding  Account  is 
less  than  the  minimum  dollar  amount 
specified  in  tlie  Pooling  and  Servicing 
Agreement;  (ii)  the  date  on  which  an 
event  of  default  occurs  under  the 
Pooling  and  Servicing  Agreement;  or 
(iii)  the  date  which  is  the  later  of  three 
months  or  90  days  after  the  Closing 
Date. 

DD.  "Designated  Transaction"  means 
a  securitization  transaction  in  which  the 
assets  of  the  Issuer  consist  of  secured 
consumer  receivables,  secured  credit 
instruments  or  secured  obligations  that 
bear  interest  or  are  purchased  at  a 
discount  and  are:  (i)  Motor  vehicle, 
home  equity  and/or  manufactured 
housing  consumer  receivables;  and/ or 
(ii)  motor  vehicle  credit  instruments  in 
transactions  by  or  between  business 
entities;  and/or  (iii)  single-family 
residential,  multi-family  residential, 
home  equity,  manufactured  housing 
and/or  commercial  mortgage  obligations 
that  are  secured  by  single-family 
residential,  multi-family  residential, 
commercial  real  property  or  leasehold 
interests  therein.  For  purposes  of  this 
section  III.CC.,  the  collateral  securing 
motor  vehicle  consumer  receivables  or 
motor  vehicle  credit  instruments  may 
include  motor  vehicles  and/or  Qualified 
Motor  Vehicle  Leases. 

EE.  "Ratings  Dependent  Swap"  means 
an  interest  rate  swap,  or  (if  purchased 
by  or  on  behalf  of  the  Issuer)  an  interest 
rate  cap  contract,  that  is  part  of  the 
structure  of  a  class  of  Securities  where 
the  rating  assigned  by  the  Rating  Agency 


to  any  class  of  Securities  held  by  any 
plan  is  dependent  on  the  terms  and 
conditions  of  the  swap  and  the  rating  of 
the  counterparty,  and  if  such  Security 
rating  is  not  dependent  on  the  existence 
of  the  swap  and  rating  of  the 
counterparty,  such  swap  or  cap  shall  be 
referred  to  as  a  "Non-Ratings  Dependent 
Swap".  With  respect  to  a  Non-Ratings 
Dependent  Swap,  each  Rating  Agency 
rating  the  Securities  must  confirm,  as  of 
the  date  of  issuance  of  the  Securities  by 
the  Issuer,  that  entering  into  an  Eligible 
Swap  with  such  counterparty  will  not 
affect  the  rating  of  the  Securities. 

FF.  "Eligible  Swap"  means  a  Ratings 
Dependent  or  Non-Ratings  Dependent 
Swap: 

(1)  Which  is  denominated  in  U.S. 
dollars; 

(2)  Pursuant  to  which  the  Issuer  pays 
or  receives,  on  or  immediately  prior  to 
the  respective  payment  or  distribution 
date  for  the  class  of  Securities  to  which 
the  swap  relates,  a  fixed  rate  of  interest, 
or  a  floating  rate  of  interest  based  on  a 
publicly  available  index  [e.g.,  the 
London  Interbank  Offered  Rate  (LIBOR) 
or  the  U.S.  Federal  Reserve's  Cost  of 
Funds  Index  (COFI)),  with  the  Issuer 
receiving  such  payments  on  at  least  a 
quarterly  basis  and  obligated  to  make 
separate  payments  no  more  frequently 
than  the  counterparty,  with  all 
simultaneous  payments  being  netted; 

(3)  Which  has  a  notional  amount  that 
does  not  exceed  either:  (i)  The  principal 
balance  of  the  class  of  Securities  to 
which  the  swap  relates,  or  (ii)  the 
portion  of  the  principal  balance  of  such 
class  represented  solely  by  those  types 
of  corpus  or  assets  of  the  Issuer  referred 
to  in  subsections  III.B.(l),  (2)  and  (3); 

(4)  Which  is  not  leveraged  [i.e., 
payments  are  based  on  the  applicable 
notional  amount,  the  day  count 
fractions,  the  fixed  or  floating  rates 
designated  in  subsection  III.EE.(2),  and 
the  difference  between  the  products 
thereof,  calculated  on  a  one  to  one  ratio 
and  not  on  a  multiplier  of  such 
difference); 

(5)  Which  has  a  final  termination  date 
that  is  either  the  earlier  of  the  date  on 
which  the  Issuer  terminates  or  the 
related  class  of  securities  is  fully  repaid; 
and 

(6)  Which  does  not  incorporate  any 
provision  which  could  cause  a 
unilateral  alteration  in  any  provision 
described  in  subsections  III.EE.(l) 
through  (4)  without  the  consent  of  the 
Trustee. 

GG.  "Eligible  Swap  Counterparty" 
means  a  bank  or  other  financial 
institution  which  has  a  rating,  at  the 
date  of  issuance  of  the  Securities  by  the 
Issuer,  which  is  in  one  of  the  three 
highest  long-term  credit  rating 


categories,  or  one  of  the  two  highest 
short-term  credit  rating  categories, 
utilized  by  at  least  one  of  the  Rating 
Agencies  rating  the  Securities;  provided 
that,  if  a  swap  Counterparty  is  relying 
on  its  short-term  rating  to  establish 
eligibility  under  the  Underwriter 
Exemption,  such  swap  Counterparty 
must  either  have  a  long-term  rating  in 
one  of  the  three  highest  long-term  rating 
categories  or  not  have  a  long-term  rating 
from  the  applicable  Rating  Agency,  and 
provided  further  that  if  the  class  of 
Securities  with  which  the  swap  is 
associated  has  a  final  maturity  date  of 
more  than  one  year  from  the  date  of 
issuance  of  the  Securities,  and  such 
swap  is  a  Ratings  Dependent  Swap,  the 
swap  Counterparty  is  required  by  the 
terms  of  the  swap  agreement  to  establish 
any  collateralization  or  other 
arrangement  satisfactory  to  the  Rating 
Agencies  in  the  event  of  a  ratings 
downgrade  of  the  swap  Counterparty. 

HH.  "Qualified  Plan  Investor"  means 
a  plan  investor  or  group  of  plan 
investors  on  whose  behalf  the  decision 
to  purchase  Securities  is  made  by  an 
appropriate  independent  fiduciary  that 
is  qualified  to  analyze  and  understand 
the  terms  and  conditions  of  any  swap 
transaction  used  by  the  Issuer  and  the 
effect  such  swap  would  have  upon  the 
credit  ratings  of  the  Securities.  For 
purposes  of  the  Underwriter  Exemption, 
such  a  fiduciary  is  either: 

(1)  A  "qualified  professional  asset 
manager"  (QPAM),"  as  defined  under 
Part  V(a)  of  PTE  84-14,  49  FR  9494, 
9506  (March  13,  1984): 

(2)  An  "in-house  asset  manager" 
{INHAM),«  as  defined  under  part  IV{a) 
of  PTE  96-23,  61  FR  15975,  15982 
(April  10,  1996);  or 

(3)  A  plan  fiduciary  with  total  assets 
under  management  of  at  least  $100 
million  at  the  time  of  the  acquisition  of 
such  Securities. 

II.  "Excess  Spread"  means,  as  of  any 
day  funds  are  distributed  from  the 
Issuer,  the  amount  by  v.-hich  the  interest 


"*  PTE  64   14  provides  a  class  exemption  for 
transactions  between  a  party  in  interest  with  respect 
to  an  employee  benefit  plan  and  an  investment  fund 
(including  either  a  single  customer  or  pooled 
separate  account)  in  which  the  plan  has  an  interest, 
and  which  is  managed  by  a  QPAM,  provided 
certain  conditions  are  met.  QPAMs  (e.g..  banks, 
insurance  companies,  registered  investment 
advisers  with  total  client  assets  under  management 
in  excess  of  S50  million)  are  considered  to  be 
experienced  investment  managers  for  plan  investors 
that  are  aware  of  their  fiduciary  duties  under 
ERISA. 

"PTE .96-23  permits  various  transactions 
involving  employee  benefit  plans  whose  assets  are 
managed  by  an  INHAM.  an  entity  which  is 
generally  a  subsidiary  of  an  employer  sjjonsoring 
the  plan  which  is  a  registered  investment  adviser 
with  management  and  control  of  total  assets 
attributable  t'o  plans  maintained  by  the  employer 
and  its  affiliates  which  are  in  excess  of  $50  million. 
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allocated  to  Securities  exceeds  the 
amount  nee  (ssary  to  pay  interest  to 
securityhok  ers,  servicing>fees  and 
expenses. 

JI,  "Eligib  e  Yield  Supplement    " 
Agreement"  means  any  yield 
supplement  agreement,  similar  yield 
maintenanct  arrangement  or,  if 
purchased  b  ;  or  on  behalf  of  the  Issuer, 
an  interest  n  te  cap  contract  to 
supplement  he  interest  rates  otherwise 
payable  on  o  Dligations  described  in 
subsection  I]|.B.(1).  Such  an  agreement 
or  arrangem(  nt  may.involve  a  notional 
principal  coi  itract  provided  that: 

(1)  It  is  denominated  in  U.S.  dollars: 

(2)  The  Iss  jer  receives  on,  or 
immediately  priorlo  the  respective 
payment  dat^  (  for  the  Securities  covered 
by  such  agrei  (ment  or  arrangement,  a 
fixed  rate  of  nterest  dr  a  floating  rate  of 
interest  base*  I  on  a  publicly  available 
index  (e.g..  L  BOR  or  COFi"),  with  the 

-  Issuer  receiv  ng  such  payments  on  at 
least  a  quarte  rlv  basis; 

(3)  It  is  not  "leveraged"  as  described 
in  subsectior  III.EE.{4); 

(4)  It  does  1  lot  incorporate  any 
provision  wh  ich  would  cause  a 
unilateral  alt^  (ration  in  any  provision 
described  in  ;ubsections  III.II.(l)-(3) 
without  the  c  onsent  of  the  Trustee; 

(5)  It  is  ent  (red  into  by  the  Issuer  with 
an  Eligible  S\  ^rap  Counterparty;  and 

(6)  It  has  a  lotional  amount  that  does 
not  exceed  ei  her: 

(i)  The  prir  cipal  balance  of  the  class 
of  Securities  o  which  such  agreement 
or  arrangemei  it  relates,  or  (ii)  the 
portion  of  tht  principal  balance  of  such' 
class  represei  ted  solely  by  those  types 
of  corpus  or  a  5sets  of  the  Issuer  referred 
to  in  subsecti  )ns  III.B.(l),  (2)  and  (3). 

The  Depart  nent  notes  that  this 
proposed  exemption  is  included  within 
the  meaning  c  f  the  term  "Underwriter 
Exemption"  a  5  it  is  defined  in  section 
V(h)  of  Prohil  ited  Transaction 
Exemption  95-60  {60  FR  35925,  July  12, 
1995).  the  Cla  5s  Exemption  for  Certain 
Transactions  nvolving  Insurance 
Company  Ger  eral  Accounts  at  (see  60 
FR  35932). 

Effective  Dt  te:  This  exemption  is 
effective  for  a  1  transactions  described 
herein  which  occurred  on  or  after  April 
18.  2003. 


Summai-y  of 

l.RBC-DR 
organized  on 
a  wholly-own^ 
Rauscher 
whoUy-ownec 
of  Canada.  RB 
broker-dealer 
adviser  and  a 
Stock  Exchanj 
Association 


I  acts  and  Representations 

s  a  Minnesota  corporation 
)ecember  29.  1981  and  is 
subsidiary  of  RBC  Dain 
Corjjoration  which  is  a 

subsidiary  of  Royal  Bank 
"-DR  is  a  registered 
a  registered  investment 
nember  of  the  New  York 
e.  the  National 
o| Securities  Dealers,  Inc., 


and  other  major  securities  exchanges,  as 
well  as  the  Securities  Investor 
Protection  Corporation.  RBC-DR 
engages  in  the  purchase  and  sale  of 
securities  for  the  account  of  its 
customers,  which  include  individual 
and  institutional  accounts.  It  also 
purchases  and  sells  securities  for  its 
own  proprietary  trading  accounts  and 
for  the  accounts  of  its  affiliates.  RBC-DR 
engages  in  trading  mortgage-related  and 
other  securities,  including  pass-through 
.   certificates  issued  by  the  Government 
National  Mortgage  Association  (GNMA), 
the  Federal  National  Mortgage 
Association  (FNMA)  and  the  Federal 
Home  Loan  Mortgage  Corporation 
(FHLMC),  callable  agency  debt,  emd 
collateralized  mortgage  obligations  for 
the  account  of  its  customers  and  for  its 
own  accounts.  RBC-DR  similarly  trades 
certificates  of  deposit  issued  by  banks, 
the  deposits  of  which  are  insured  by  the 
Bank  Insurance  Fund.  Through  its 
division  "RBC  Capital  Markets,"  RBC- 
DR  also  conducts  similar  business. 

RBC-DR  maintains  its  principal  office 
at  60  South  Sixth  Street,  Minneapolis, 
Minnesota  55402-4422.  It  maintains 
branch  sales  offices  in  39  states  and  the 
District  of  Columbia. 

2.  RBC  Mortgage  Company  (RBC 
Mortgage)  is  an  Illinois  corporation 
organized  on  June  22,  1992  and  is  a 
wholly-owned  subsidiary  of  Royal  Bank 
of  Canada,  the  ultimate  parent 
corporation  to  the  RBC-DR.  RBC 
Mortgage,  formerly  known  as  Prism 
Mortgage  Company,  is  engaged 
primarily  in  the  mortgage  banking 
business,  and  originates,  purchases, 
sells  and  services  prime  mortgage  loans, 
sub-prime  mortgage  loans  and  home 
equity  loans.  It  originates  mortgage 
loans  through  a  retail  branch  system  and 
through  mortgage  loan  brokers  and 
purchases  loans  originated  by 
correspondents  nationwide.  It  also 
conducts  this  business  through  its 
affiliated  entities  Lenders  Mortgage 
Services,  LLC  (Illinois),  Mortgage 
Market  Inc.  (Oregon),  and  Pacific 
Guarcinty  Mortgage  Corporation 
(California).  It  sells  substantially  all 
loans  that  it  originates  or  purchases.  In 
the  calendar  year  ending  2001,  RBC 
Mortgage  originated  over  $17  billion  in 
loans.  The  principal  executive  offices  of 
RBC  Mortgage  are  located  at  440  North 
Orleans,  Chicago,  Illinois  60610.  RBC 
Mortgage  may  participate  as  an  issuer  or 
servicer  in  securitizations  underwritten 
bv  RBC-DR  or  one  of  its  Affiliates. 

3.  RBC  Centura  Bank  (RBC  Centura)  is 
a  state  chartered  banking  corporation 
organized  under  the  laws  of  North 
Carolina  on  February  14,  1990.  It  is  a 
wholly-owned  subsidiary  of  Royal  Bank 
of  Canada.  RBC  Centura  offers  financial 


services,  including  deposit  accounts, 
investments  and  mutual  funds,  financial 
advice,  credit  and  debit  cards,  business 
and  personal  loans,  insurance, 
residential  and  commercial  mortgages. 
Its  deposits  are  insured  by  the  Federal 
Deposit  Insurance  Corporation  (FDIC). 
RBC  Centura  offers  personal  and 
commercial  customers  banking  services 
through  more  than  240  banking  centers 
located  in  five  Southeastern  states. 
Through  its  division,  RBC  Builder 
Finance  ("RBC-BF"),  headquartered  in 
Houston,  Texas,  RBC  Centura  engages  in 
lending  activity  designed  to  fund  single- 
family  construction  loans,  residential 
land  acquisition  and  development 
loans,  including  finished  lot  facilities, 
and  participating  debt  loans.  The  RBC- 
BF  division  targets  professional,  middle- 
market,  residential  homebuilders  and 
developers  in  major  metropolitan 
markets  throughout  the  United  States. 
Loan  production  offices  are  located  in 
the  District  of  Columbia  and  16  states, 
primarily  in  the  South  and  West.  RBC 
Centura  (including  its  division  RBC-BF) 
may  participate  as  an  issuer,  servicer  or 
trustee  in  securitizations  underwritten 
by  RBC-DR  or  one  of  its  Affiliates. 

4.  Other  Affiliates.  For  purposes  of 
this  application,  the  term  "Affiliate" 
shall  mean  any  U.S. -domiciled 
corporation,  partnership,  or  other 
business  entity  controlled  by  Royal 
Bank  of  Canada.  The  term  "Applicant" 
herein  shall  be  used  to  denote  RBC-DR 
and  its  Affiliates. 

5.  RBC-DR  seeks  exemptive  relief  to 
permit  plans  to  invest  in  pass-through 
certificates  representing  undivided 
interests  in  the  following  categories  of 
trusts:  (1)  Single  and  multi-family 
residential  or  commercial  mortgage 
investment  trusts;'"  (2)  motor  vehicle 
receivable  investment  trusts;  (3) 
consumer  or  commercial  receivables 
investment  trusts;  and  (4)  guaranteed 
governmental  mortgage  pool  certificate 
investment  trusts."  For  purposes  of  the 


'"PTE  83-1  (48  F.R.  895.  |aiiuary  7,  1983).  a  class 
exemption  for  mortgage  pool  investment  Inists. 
would  generally  apply  to  trusts  containing  single- 
family  residential  mortgages,  provided  that  the 
applicable  conditions  of  PTE  83-1  are  met.  RBC- 
DR  requests  relief  for  single-family  residential 
mortgages  in  this  exemption  because  it  would 
prefer  one  exemption  for  all  tnists  of  similar 
structure,  and  because  the  relief  in  PTE  83-1  is 
narrower  than  that  in  the  requested  exemption. 
Hoxvever,  RBC-DR  may  still  avail  itself  of  the 
exemptive  relief  provided  by  PTE  83-1 . 

' '  Guaranteed  governmental  mortgage  pool 
certificates  are  mortgage-backed  securities  v»ith 
respect  to  which  interest  and  principal  payable  is 
guaranteed  by  GNMA,  FHLMC.  or  FNMA.The 
Department's  regulation  relating  to  the  definition  of 
plan  assets  (29  CFR  2510.3-101(1))  provides  that 
where  a  plan  acquires  a  guaranteed  governmental 
mortgage  pool  certificate,  the  plan's  assets  include 
the  certificate  and  all  of  its  rights  with  respect  to 
such  certificate  under  applicable  law,  but  do  not. 
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following  discussion,  the  term  "trust" 
includes  partnerships,  special  purpose 
corporations  or  limited  liability 
companies.  The  term  "certificate" 
includes  a  security  which  is  either  a 
pass-through  certificate  or  a  security 
denominated  as  a  debt  security  that  is 
issued  by  one  of  the  above-enumerated 
entities. , 

Securitization  transactions  in  which 
the  assets  of  the  securitization  vehicle 
reflect  the  following  categories  of 
receivables  (all  of  which  are  also 
described  in  more  detail  below)  are 
referred  to  herein  as  "Designated 
Transactions":  (1)  Automobile  and  other 
motor  vehicle  loans,  (2)  residential  and 
home  equity  loans  (which  may  have 
high  loan-to  value  (HLTV)  ratios  in 
excess  of  100%),  (3)  manufactiired 
housing  loans  and  (4)  conmiercial 
mortgages. 

Trust  Structure 

6.  Each  trust  is  established  under  a 
pooling  and  servicing  agreement 
between  a  sponsor,  a  servicer  and  a 
trustee.  Prior  to  the  closing  date  under 
the  pooling  and  servicing  agreement,  the 
sponsor  or  servicer  of  a  trust  establishes 
the  trust,  designates  an  entity  as  trustee, 
and,  except  to  the  extent  a  pre-fimding 
accoimt,  as  described  below,  will  be 
used,  selects  assets  to  be  included  in  the 
trust.  The  assets  are  receivables,  which 
may  have  been  originated  by  a  sponsor 
or  servicer  of  the  trust,  an  affiliate  of  the 
sponsor  or  servicer,  or  by  an  unrelated 
lender  and  subsequenUy  acquired  by  the 
trust  sponsor  or  servicer. 

Typically,  on  or  prior  to  the  closing 
date,  the  sponsor  acquires  legal  title  to 
all  assets  selected  for  the  trust.  In  some 
cases,  legal  title  to  some  or  all  of  such 
assets  continues  to  be  held  by  the 
originator  of  the  receivable  until  the 
closing  date.  On  the  closing  date,  the 
sponsor  and/or  the  originator  of  the 
receivables  conveys  to  the  trust  legal 
title  to  the  assets,  and  the  trustee  issues 
certificates  representing  fractional 
undivided  interests  in  the  trust  assets. 
RBC-DR,  alone  or  together  with  other 
broker-dealers,  acts  as  undenvriter  or 
placement  agent  with  respect  to  the  sale 
of  the  certificates.  RBC-DR  currently 
anticipates  that  the  public  offerings  of 
certificates  will  be  underwritten  by  it  on 
a  firm  commitment  basis.  In  addition, 
RBC-DR  anticipates  that  it  may 
privately  place  certificates  on  both  a 
firm  commitment  and  an  agency  basis. 
RBC-DR  may  also  act  as  the  lead  or  co- 


solely  by  reason  of  the  plan's  holding  of  such 
certificate,  include  any  of  the  mortgages  underlying 
such  certificate.  The  Applicant  is  requesting 
exemptive  relief  for  trusts  containing  guaranteed 
governmental  mortgage  pool  certificates  because  the 
certificates  in  such  trusts  may  be  plan  assets. 


managing  underwriter  for  a  syndicate  of 
securities  underwriters. 

Certificateholders  will  be  entitled  to 
receive  monthly,  quarterly  or  semi- 
annual installments  of  principal  and/or 
interest,  or  lease  payments  due  on  the 
receivables,  adjusted,  in  the  case  of 
payments  of  interest,  to  a  specified 
rate — the  pass-through  rate — which  may 
be  fixed  or  variable. 

When  installments  or  payments  are 
made  on  a  semi-annual  basis,  funds  are 
not  permitted  to  be  commingled  with 
the  servicer's  assets  for  longer  than 
would  be  permitted  for  a  monthly-pay 
security.  A  segregated  account  is 
established  in  the  name  of  the  trustee 
(on  behalf  of  certificateholders)  to  hold 
funds  received  between  distribution 
dates.  The  account  is  under  the  sole 
control  of  the  trustee,  who  invests  the 
accoimt 's  assets  in  short-term  securities 
(i.e.,  permissible  investments),  which 
have  received  a  rating  comparable  to  the 
rating  assigned  to  the  certificates.  In 
some  cases,  the  servicer  may  be 
permitted  to  make  a  single  deposit  into 
the  account  once  a  month.  When  the 
servicer  makes  such  monthly  deposits, 
payments  received  from  obligors  by  the 
servicer  may  be  commingled  with  the 
servicer's  assets  during  the  month  prior 
to  deposit.  Usually,  the  period  of  time 
between  receipt  of  funds  by  the  servicer 
and  deposit  of  these  funds  in  a 
segregated  account  does  not  exceed  one 
month. 

Furthermore,  in  those  cases  where 
distributions  are  made  semiannually, 
the  servicer  will  furnish  a  report  on  the 
operation  of  the  trust  to  the  trustee  on 
a  monthly  basis.  At  or  about  the  time 
this  report  is  delivered  to  the  trustee,  it 
will  be  made  available  to 
certificateholders  and  delivered  to,  or 
made  available  to,  each  rating  agency 
that  has  rated  the  certificates. 

The  trust  may  elect  to  be  treated  as  a 
real  estate  mortgage  investment  conduit 
("REMIC")  or  a  financial  asset 
securitization  investment  trust 
("FASIT"),  or  may  be  treated  as  a 
grantor  trust  or  a  partnership,  for  federal 
income  tax  purposes. 

7.  Some  of  the  certificates  will  be 
multi-class  certificates.  RBC-DR 
requests  exemptive  relief  for  two  types 
of  multi-class  certificates:  "strip" 
certificates  and  "senior/subordinate" 
(also  sometimes  referred  to  as  "fast  pay/ 
slow  pay")  certificates.  Strip  certificates 
are  a  type  of  security  in  which  the 
stream  of  interest  payments  on 
receivables  is  split  from  the  flow  of 
principal  payments  and  separate  classes 
of  certificates  are  established,  each 


representing  rights  to  disproportionate 
payments  of  principal  and  interest. '^ 

"Senior/suDordinate"  certificates 
involve  the  issuance  of  classes  of 
certificates  having  different  stated 
maturities  or  the  same  maturities  with 
different  payment  schedules.  Interest 
and/or  principal  payments  received  on 
the  underlying  receivables  are 
distributed  first  to  the  class  of 
certificates  having  the  earliest  stated 
maturity  of  principal,  and/or  earlier 
payment  schedule,  and  only  when  that 
class  of  certificates  has  been  paid  in  full 
(or  has  received  a  specified  amount) 
will  distributions  be  made  with  respect 
to  the  second  class  of  certificates. 
Distributions  on  certificates  having  later 
stated  matiu-ities  will  proceed  in  like 
manner  until  all  the  certificateholders 
have  been  paid  in  full.  The  only 
difference  between  this  multi-class  pass- 
through  arrangement  and  a  single-class 
pass-through  arrangement  is  the  order  in 
which  distributions  are  made  to 
certificateholders.  In  each  case, 
certificateholders  will  have  a  beneficial 
ownership  interest  in  the  underlying 
assets.  Except  as  permitted  in  a 
Designated  Transaction,  the  rights  of  a 
plan  purchasing  a  certificate  will  not  be 
subordinated  to  the  rights  of  another 
certificateholder  in  the  event  of  default 
on  any  of  the  underlying  obligations.  In 
particular,  unless  the  certificates  are 
issued  in  a  Designated  Transaction,  if 
the  amount  available  for  distribution  to 
certificateholders  is  less  than  the 
amoimt  required  to  be  so  distributed,  all 
senior  certificateholders  then  entitled  to 
receive  distributions  will  share  in  the 
amount  distributed  on  a  pro  rata  basis. '^ 

8.  For  tax  reasons,  the  trust  will  be 
maintained  as  an  essentially  passive 
entity.  Therefore,  both  the  sponsor's 
discretion  and  the  servicer's  discretion 
with  respect  to  assets  included  in  a  trust 
are  severely  limited.  Pooling  and 
servicing  agreements  provide  for  the 
substitution  of  receivables  by  the 
sponsor  only  in  the  event  of  defects  in 
documentation  discovered  within  a 


'2  When  a  plan  invests  in  REMIC  "residual" 
interest  certificates  to  which  this  exemption 
applies,  some  of  the  income  received  by  the  plan 
as  a  result  of  such  investment  may  be  considered 
unrelated  business  taxable  income  to  the  plan, 
which  is  subject  to  federal  income  tax  under  the 
Code.  The  prudence  requirement  of  section 
404(a)(1)(B)  of  the  Act  would  require  plan 
fiduciaries  to  carefully  consider  this  and  other  lax 
consequences  prior  to  causing  plan  assets  to  be 
invested  in  certificates  pursuant  to  this  exemption. 

"If  a  trust  issues  subordinated  certificates, 
holders  of  such  subordinated  certificates  may  not 
share  in  the  amount  distributed  on  a  pro  rata  basis 
with  the  senior  certificateholders.  The  Department 
notes  that  the  proposed  exemption  does  not  provide 
relief  for  plan  investments  in  such  subordinated 
certificates,  unless  such  certificates  are  issued  in  a 
Designated  Transaction. 
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short  time  al  ter  the  issuance  of  investor 
certiBcates  (  vithin  120  days,  except  in 
the  case  of  o  )ligations  having  an 
original  tern:  of  30  years,  in  which  case 
the  period  will  not  exceed  two  years). 
Any  receival  le  so  substituted  is 
required  to  h  ave  characteristics 
substantiallv  similar  to  the  replaced 
receivable  ax  d  will  be  at  least  as 
creditworthy  as  the  replaced  receivable. 
In  some  ca  ses,  the  affected  receivable 
would  be  rep  urchased,  with  the 
purchase  prii  ;e  applied  as  a  payment  on 
■  the  affected  i  eceivable  and  passed- 
through  to  ce  rtificateholders. 

Interest  Rate  Swaps 

9.  RBC-DF  requests  relief  for  both 
ratings  depei  dent  and  non-ratings 
dependent  s>  zaps  as  described  in 
Prohibited  Ti  ansaction  Exemption 
2000-58  (65  T?  67765.  November  13. 
2000)  (PTE  2  )00-58),  subject  to  the 
same  terms  a  id  conditions  regarding 
interest  rate  <  waps  contained  in  that 
exemption. 

Conditions  to  Interest  Rate  Swaps 

10.  Any  els  ss  of  certificates  to  which 
one  or  more  s  wap  agreements  entered 
into  by  the  tr  ist  applies  will  be  acquired 
or  held  only  I  y  qualified  plan  investors. 
Qualified  pla  i  investors  wiU  be  plan 
investors  repi  esented  by  an  appropriate 
independent  Iduciary  that  is  qualified 
to  analyze  an  I  understand  the  terms 
and  conditioi  s  of  any  swap  transaction 
relating  to  th«  class  of  certificates  to  be 
purchased  an  1  the  effect  such  swap 
would  have  u  pon  the  credit  rating  of  the 
certificates  to  which  the  swap  relates. 

Yield  Supplei  nent  Agreements 

11.  A  yield  supplement  agreement  is 
a  contract  un(  er  which  the  trust  makes 
a  single  cash  )ayment  to  the  contract 
provider  in  raum  for  the  contract 
provider  prormising  to  make  certain 
payments  to  tne  trust  in  the  event  of 
market  fluctui  itions  in  interest  rates.  For 
example,  if  a  t  ;Iass  of  certificates 
promises  an  ii  iterest  rate  which  is  the 
greater  of  7%  jer  annum  or  LIBOR  and 
LIBOR  increa!  es  significantly,  the  yield 
supplement  a  ;reement  might  obligate 
the  contract  p  ovider  to  pay  to  the  trust 
the  excess  of  LIBOR  over  7%  per 
annum.  In  sone  circumstances,  the 
contract  provi  der's  obligation  may  be 
capped  at  a  ce  rtain  aggregate  maximum 
dollar  liabilit>  under  the  contract. 
Alternatively,  a  cap  could  be  placed  on 
the  supplemei  ital  interest  that  would  be 
paid  to  a  secui  ityholder  from  monies 
paid  under  th(  s  yield  supplement 
agreement.  For  example,  the  yield 
supplement  a{  reement  would  provide 
the  difference  between  LIBOR  and  7% 
but  only  to  th(  extent  that  the 


securityholder  would  be  paid  a  total  of 
9%  per  annum.  The  interest  to  be  paid 
by  the  contract  provider  to  the  trust 
uhder  the  yield  supplement  agreement 
is  usually  calculated  based  on  a  notional 
principal  balance  which  may  mirror  the 
principal  balances  of  those  classes  of 
certificates  to  which  the  yield 
supplement  agreement  relates  or  some 
other  fixed  amount.  This  notional 
amount  will  not  exceed  either:  (i)  The 
principal  balance  of  the  class  of 
certificates  to  which  such  agreement  or 
arrangement  relates,  or  (ii)  the  portion  of 
the  principal  balance  of  such  class 
represented  solely  by  those  types  of 
corpus  or  assets  of  the  trust  referred  to 
in  subsections  III.B.  (1),  (2)  and  (3)  of 
the  proposed  exemption.  In  all  cases, 
the  trust  makes  no  payments  other  than 
the  fixed  purchase  price  for  the  yield 
supplement  agreement  and  may, 
therefore,  be  distinguished  from  an 
interest  rate  swap  agreement, 
notwithstanding  that  both  types  of 
agreements  may  use  an  International 
Swaps  and  Derivatives  Association,  Inc. 
("ISDA")  form  of  contract. 

The  Applicant  notes  that  no  "plan 
assets"  within  the  meaning  of  the  plan 
asset  regulation  (under  29  CFR  2510-3- 
101)  are  utilized  in  the  purchase  of  the 
yield  supplement  agreement,  as  the 
sponsor  or  some  other  third  party  funds 
such  arrangement  with  an  up-front 
single-sum  payment.  The  trust's  only 
obligation  is  to  receive  payments  from 
the  coimterparty  if  interest  rate 
fluctuations  require  them  under  the 
terms  of  the  contract  and  to  pass  them 
through  to  securityholders.  The  rating 
agencies  examine  the  creditworthiness 
of  the  counterparty  in  a  ratings 
dependent  yield  supplement  agreement. 
The  Applicant  suggests  that  the  relief 
for  yield  supplement  agreements  should 
be  subject  to  the  same  conditions  as  for 
interest  rate  swaps,  to  the  extent 
relevant.  These  conditions  would 
include  that  the  yield  supplement 
agreement  must  be  denominated  in  U.S. 
dollars,  the  agreement  must  not  be 
leveraged,  any  changes  in  these 
conditions  must  be  subject  to  the 
consent  of  the  trustee,  and  the 
counterparty  must  be  subject  to  the 
same  eligibility  requirements  as  an 
interest  rate  swap  counterparty. 

Pre-Funding  Accounts 

12.  Although  many  transactions  occur 
as  described  above,  it  is  also  common 
for  other  transactions  to  be  structured 
using  a  pre-funding  account  and/or  a 
capitalized  interest  accoimt  as  described 
below. 

The  pre-funding  period  for  any  trust 
will  be  defined  as  the  period  beginning 
on  the  closing  date  and  ending  on  the 


earliest  to  occur  of  (i)  The  date  on  which 
the  amount  on  deposit  in  the  pre- 
funding  account  is  less  than  a  specified 
dollar  amount,  (ii)  the  date  on  which  an 
event  of  default  occurs  under  the  related 
pooUng  and  servicing  agreement  '■♦  or 
(iii)  the  date  which  is  the  later  of  three 
months  or  ninety  days  after  the  closing 
date.  If  pre-funding  is  used,  the  sponsor 
or  originator  will  transfer  to  the  trust  on 
the  closing  date  cash  sufficient  to 
purchase  the  receivables  to  be 
transferred  after  the  closing  date.  During 
the  pre-funding  period,  such  cash  and 
temporary  investments,  if  any,  made 
therewith  will  be  held  in  a  pre-funding 
account  and  used  to  purchase  the 
additional  receivables,  the 
characteristics  of  which  will  be 
substantially  similar  to  the 
characteristics  of  the  receivables 
transferred  to  the  trust  on  the  closing 
date.  Certain  specificity  and  monitoring 
requirements  must  be  met  and  will  be 
disclosed  in  the  pooling  and  servicing 
agreement  and/or  the  prospectus  '''  or 
private  placement  memorandum.'^ 

Capitalized  Interest  Accounts 

13.  When  a  pre-funding  account  is 
used,  the  sponsor  and/or  originator  may 
also  transfer  to  the  trust  additional  cash 
on  the  closing  date,  to  be  deposited  in 
a  capitalized  interest  account  and  used 
during  the  pre-funding  period  to 
compensate  the  certificateholders  for 
any  shortfall  between  the  investment 
earnings  on  the  pre-funding  account  and 
the  pass-through  interest  rate  payable 
under  the  certificates. 

Because  the  certificates  are  supported 
by  the  receivables  in  the  trust  and  the 
earnings  on  the  pre-funding  account,  the 
capitalized  interest  account  is  needed 
when  the  investment  earnings  on  the 
pre-funding  account  and  the  interest 
paid  on  the  receivables  are  less  than  the 
interest  payable  on  the  certificates.  The 
capitalized  interest  account  funds  are 
paid  out  periodically  to  the 
certificateholders  as  needed  on 
distribution  dates  to  support  the  pass- 
through  rate.  In  addition,  a  portion  of 
such  funds  may  be  returned  to  the 


'<  The  minimum  dollar  amount  is  generally  the 
dollar  amount  below  which  it  becomes  too 
uneconomical  to  administer  the  pre-funding 
account.  An  event  of  default  under  the  pooling  and 
servicing  agreement  generally  occurs  when:  (i)  A 
breach  of  a  covenant  or  a  breach  of  a  representation 
and  warranty  concerning  the  sponsor,  the  servicer, 
or  certain  other  parties  occurs  which  is  not  cured;    ' 
(ii)  a  required  payment  to  certificateholders  is  not 
made;  or  (iii)  the  servicer  becomes  insolvent. 

'^  References  to  the  term  "prospectus"  herein 
shall  include  any  prospectus  supplement  related 
thereto,  pursuant  to  which  certificates  are  offered  to 
investors. 

'«  See  the  Propo«a]  to  PTE  2000-58  (August  23, 
2000.  65  FR  51454,  at  page  51463)  for  a  fuller 
explanation  of  pre-funding  accounts. 
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sponsor  from  time  to  time  as  the 
receivables  are  transferred  into  the  tnist 
and  the  need  for  the  capitalized  interest 
account  diminishes.  Any  amounts  held 
in  the  capitalized  interest  account 
generally  will  be  returned  to  the  sponsor 
and/or  originator  either  at  the  end  of  the 
pre-funding  period  or  periodically  as 
receivables  are  transferred  and  the 
proportionate  amount  of  funds  in  the 
capitalized  interest  account  can  be 
reduced.  Generally,  the  capitalized 
interest  account  terminates  no  later  than 
the  end  of  the  pre-funding  period. 
However,  there  may  be  some  cases 
where  the  capitalized  interest  account 
remains  open  until  the  first  date 
distributions  are  made  to 
certificateholders  following  the  end  of 
the  pre-funding  period. 

In  other  transactions,  a  capitalized 
interest  account  is  not  necessary 
because  the  interest  paid  on  the 
receivables  exceeds  the  interest  payable 
on  the  certificates  at  the  applicable 
interest  rate  and  the  fees  payable  by  the 
issuer.  Such  excess  is  sufficient  to  make 
up  any  shortfall  resulting  from  the  pre- 
funding  account  earning  less  than  the 
interest  rate  payable  on  the  certificates. 
In  certain  of  these  transactions,  this 
occurs  because  the  aggregate  principal 
amount  of  receivables  exceeds  the 
aggregate  principal  amount  of 
certificates. 

Pre-Funding  Account  and  Capitalized 
Interest  Account  Payments  and 
Investments 

14.  Pending  the  acquisition  of 
additional  receivables  during  the  pre- 
funding  period,  it  is  expected  that 
amounts  in  the  pre-funding  account  and 
the  capitalized  interest  account  will  be 
invested  in  certain  permitted 
investments  or  will  be  held  uninvested. 
Pursuant  to  the  pooling  and  servicing 
agreement,  all  permitted  investments 
must  mature  prior  to  the  date  the  actual 
funds  are  needed.  The  permitted  types 
of  investments  in  the  pre-funding   ■ 
account  and  capitedized  interest  account 
are  investments  which  either:  (i)  Are 
direct  obligations  of,  or  obligations  fully 
guaranteed  as  to  timely  payment  of 
principal  and  interest  by,  the  United 
States  or  any  agency  or  instrumentality 
thereof,  provided  that  such  obligations 
are  backed  by  the  full  faith  and  credit 
of  the  United  States  or  (ii)  have  been 
rated  (or  the  obligor  has  been  rated)  in 
one  of  the  three  highest  generic  rating 
categories  (or  four,  in  the  case  of 
Designated  Transactions)  by  a  rating 
agency,  as  set  forth  in  the  pooling  and 
servicing  agreement  and  as  required  by 
the  rating  agencies.  The  credit  grade 
quality  of  the  permitted  investments  is 
generally  no  lower  than  that  of  the 


certificates.  The  types  of  permitted 
investments  will  be  described  in  the 
pooling  and  servicing  agreement. 

The  ordering  of  interest  payments  to 
be  made  from  the  pre-funding  and 
capitalized  interest  accounts  is  pre- 
established  and  set  forth  in  the  pooling 
and  servicing  agreement.  The  only 
principal  payments  which  will  be  made 
from  the  pre-funding  account  are  those 
made  to  acquire  the  receivables  during 
the  pre-funding  period  and  tho.w 
distributed  to  the  certificateholders  in 
the  event  that  the  entire  amount  in  the 
pre-funding  accoimt  is  not  used  to 
acquire  receivables.  The  only  principal 
payments  which  will  be  made  from  the 
capitalized  interest  account  are  those 
made  to  certificateholders  if  necessary 
to  support  the  certificate  pass-through 
rate  or  those  made  to  the  sponsor  ei^er 
periodically  as  they  are  no  longer 
needed  or  at  the  end  of  the  pre-funding 
period  when  the  capitalized  interest 
account  is  no  longer  necessary. 

The  Characteristics  of  the  Receivables 
Transferred  During  the  Pre-Funding 
Period 

15.  In  order  to  ensure  that  there  is 
sufficient  specificity  as  to  the 
representations  and  warranties  of  the 
sponsor  regarding  the  characteristics  of 
the  receivables  to  be  transferred  after  the 
closing  date: 

(i)  The  pre-funding  limit  will  not  be 
exceeded; 

(ii)  All  such  receivables  will  meet  the 
same  terms  and  conditions  for  eligibility 
as  those  of  the  original  receivables  used 
to  create  the  trust  corpus  (as  described 
in  the  prospectus  or  private  placement 
memorandum  and/or  pooling  and 
servicing  agreement  for  such 
certificates),  which  terms  and 
conditions  have  been  approved  by  a 
rating  agency.  However,  the  terms  and 
conditions  for  determining  the 
eligibility  of  a  receivable  may  be 
changed  if  such  changes  receive  prior 
approval  either  by  a  majority  vote  of  the 
outstanding  certificateholders  or  by  a 
rating  agency; '  '^ 

(iiij  The  transfer  to  the  trust  of  the 
receivables  acquired  during  the  pre- 


"  In  some  transactions,  the  insurer  and/or  credit 
support  provider  may  have  the  right  to  veto  the 
inclusion  of  receivables,  even  if  such  receivables 
otherwise  satisfy  the  underwriting  criteria.  This 
right  usually  takes  the  form  of  a  requirement  that 
the  sponsor  obtain  the  consent  of  these  parties 
before  the  receivables  can  be  included  in  the  trust. 
The  insurer  and/or  credit  support  provider  may, 
therefore,  reject  certain  receivables  or  require  that 
the  sponsor  establish  certain  trust  reserve  accounts 
as  a  condition  of  including  these  receivables. 
Virtually  all  trusts  which  have  insurers  or  other 
credit  support  providers  are  structured  to  give  such 
veto  rights  to  these  parties.  The  percentage  of  trusts 
that  have  insurers  and/or  credit  support  providers, 
and  accordingly  feature  such  veto  rights,  varies. 


ftmding  period  will  not  result  in  the 
certificates  receiving  a  lower  credit 
rating  from  the  rating  agency  upon 
termination  of  the  pre-funding  period 
than  the  rating  that  was  obtained  at  the 
time  of  the  initial  issuance  of  the 
certificates  by  the  trust; 

(iv)  The  weighted  average  aimual 
percentage  interest  rate  (the  average 
interest  rate)  for  all  of  the  obligations  in 
the  trust  at  the  end  of  the  pre-funding 
period  will  not  be  more  than  100  basis 
points  lower  than  the  average  interest 
rate  for  the  obligations  which  were 
transferred  to  the  trust  on  the  closing 
date;  and 

(v)  The  trustee  of  the  trust  (or  any 
agent  with  which  the  trustee  contracts 
to  provide  trust  services)  will  be  a 
substantial  financial  institution  or  trust 
company  experienced  in  trust  activities 
and  familiar  with  its  duties, 
responsibilities,  and  liabilities  as  a 
fiduciary  under  ERISA.  The  trustee,  as     • 
the  legal  owner  of  the  obligations  in  the 
trust,  will  enforce  all  the  rights  created 
in  favor  of  certificateholders  of  such 
trust,  including  employee  benefit  plans 
subject  to  ERISA. 

In  order  to  ensure  that  the 
characteristics  of  the  receivables 
actually  acquired  during  the  pre- 
funding  period  are  substantially  similar 
to  receivables  that  were  acquired  as  of 
the  closing  date,  the  characteristics  of 
the  additional  obligations  subsequently 
acquired  will  either  be  monitored  by  a 
credit  support  provider  or  other 
insurance  provider  which  is 
independent  of  the  sponsor  or  an 
independent  accountant  retained  by  the 
sponsor  will  provide  the  sponsor  with  a 
letter  (with  copies  provided  to  the  rating 
agency,  the  underwriter  and  the 
trustees)  stating  whether  or  not  the 
characteristics  of  the  additional 
obligations  acquired  after  the  closing 
date  conform  to  the  characteristics  of 
such  obligations  described  in  the 
prospectus,  private  placement 
memorandum  and/or  pooling  and 
servicing  agreement.  In  preparing  such 
letter,  the  independent  accountant  will 
use  the  same  type  of  procedures  as  were 
applicable  to  the  obligations  which  were 
transferred  as  of  the  closing  date. 

Each  prospectus,  private  placement 
memorandum  and/or  pooling  and 
servicing  agreement  will  set  forth  the 
terms  and  conditions  for  eligibility  of 
the  receivables  to  be  included  in  the 
trust  as  of  the  related  closing  date,  as 
well  as  those  to  be  acquired  during  the 
pre-funding  period,  which  terms  and 
conditions  will  have  been  agreed  to  by 
the  rating  agencies  which  are  rating  the 
applicable  certificates  as  of  the  closing 
date.  Also  included  among  these 
conditions  is  the  requirement  that  the 
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that  the  trustee  will  be  a  substantial 
financial  institution  or  trust  company 
experienced  in  trust  activities.  The 
trustee  receives  a  fee  for  its  services, 
which  will  be  paid  from  cash  flows  in 
the  trust.  The  method  of  compensating 
the  trustee,  which  is  specified  in  the 
pooling  and  servicing  agreement,  will  be 
disclosed  in  the  prospectus  or  private 
placement  memorandum  relating  to  the 
offering  of  the  certificates. 

The  rights  and  obligations  of  the 
indenture  trustee  are  no  different  than 
those  of  the  trustee  of  an  issuer  which 
is  a  trust.  The  indenture  trustee  is 
obligated  to  oversee  and  administer  the 
activities  of  all  of  the  ongoing  parties  to 
the  transaction  and  possesses  the 
authority  to  replace  those  entities,  sue 
them,  liquidate  the  collateral  and 
perform  all  necessary  acts  to  protect  the 
interests  of  the  debt  holders.  If  debt  is 
issued  in  a  transaction,  there  may  not  be 
a  pooling  and  servicing  agreement. 
Instead,  there  is  a  sales  agreement  and 
servicing  agreement  (or  these  two 
agreements  are  sometimes  combined 
into  a  single  agreement).  The 
agreement{s)  set(s)  forth,  among  other 
things,  the  duties  and  responsibilities  of 
the  parties  to  the  transaction  relating  to 
the  administration  of  the  Issuer.  The 
indentiu-e  trustee  is  often  a  party  to 
these  agreements.  At  a  minimxun,  the 
indenture  trustee  acknowledges  its 
rights  and  responsibilities  in  these 
agreements  or  they  are  contractually  set 
forth  in  the  indenture  agreement 
pursuant  to  which  the  indenture  trustee 
is  appointed. 

19.  The  servicer  of  a  trust  administers 
the  receivables  on  behalf  of  the 
certificateholders.  The  servicer's 
functions  typically  involve,  among  other 
things,  notifying  borrowers  of  amounts 
due  on  receivables,  maintaining  records 
of  payments  received  on  receivables  and 
instituting  foreclosure  or  similar 
proceedings  in  the  event  of  default.  In 
cases  where  a  pool  of  receivables  has 
been  purchased  from  a  number  of 
different  originators  and  deposited  in  a 
trust,  the  receivables  may  be 
"subserviced"  by  their  respective 
originators  and  a  single  entity  may 
"master  service"  the  pool  of  receivables 
on  behalf  of  the  owners  of  the  related 
.  series  of  certificates.  Where  this 
arrangement  is  adopted,  a  receivable 
continues  to  be  serviced  from  the 
perspective  of  the  borrower  by  the  local 
subservicer,  while  the  investor's 
perspective  is  that  the  entire  pool  of 
receivables  is  serviced  by  a  single, 
central  master  servicer  who  collects 
payments  from  the  local  subservicers 
and  passes  them  through  to  >. 

certificateholders. 


A  servicer's  default  is  treated  in  the 
same  manner  whether  or  not  the  issuer 
is  a  trust.  The  original  servicer  can  be 
replaced,  and  the  entity  replacing  the 
servicer  varies  from  transaction  to 
transaction.  In  certain  cases,  it  may  be 
the  trustee  (or  indenture  trustee  if  the 
issuer  is  not  a  trust)  or  it  may  be  a  third 
party  satisfactory  to  the  rating  agencies 
and/or  credit  support  provider.  In 
addition,  there  are  transactions  where 
the  trustee  or  indentiare  trustee  will 
assume  the  servicer's  responsibilities  on 
a  temporary  basis  until  the  permanent 
replacement  takes  over.  In  all  cases,  the 
replacement  entity  must  be  capable  of 
satisfying'all  of  the  duties  and 
responsibilities  of  the  original  servicer 
and  must  be  an  entity  that  is  satisfactory 
to  the  rating  agencies. 

If,  after  the  initial  issuance  of 
certificates,  a  servicer  of  receivables 
held  by  a  trust  which  has  issued 
certificates  in  reliance  upon  the 
Underwriter  Exemptions  (or  an  affiliate 
thereof)  merges  with  or  is  acquired  by 
(or  acquires)  the  trustee  of  such  trust  (or 
an  affiliate  thereof),  and  thereby 
becomes  an  affiliate  of  the  trustee,  the 
requirement  that  the  trustee  not  be  an 
affiliate  of  the  restricted  group  (other 
than  the  underwriter)  will  not  be 
violated,  provided  that:  (i)  Such  servicer 
ceases  to  be  an  affiliate  of  the  trustee  no 
later  than  six  months  after  the  date  such 
servicer  became  an  affiliate  of  the 
trustee;  and  (ii)  such  servicer  did  not 
breach  any  of  its  obligations  under  the 
pooling  and  servicing  agreement,  unless 
such  breach  was  immaterial  and  timely 
cured  in  accordance  with  the  terms  of 
such  agreement,  during  the  period  from 
the  closing  date  of  such  merger  or 
acquisition  transaction  through  the  date 
the  servicer  ceased  to  be  an  affiliate  of 
the  trustee. 

20.  The  underwriter  will  be  a 
registered  broker-dealer  that  acts  as 
underwriter  or  placement  agent  with 
respect  to  the  sale  of  the  certificates. 
Public  offerings  of  certificates  are 
generally  made  on  a  firm  commitment 
basis.  Private  placements  of  certificates 
may  be  made  on  a  firm  commitment  or 
agency  basis.  It  is  anticipated  that  the 
lead  and  co-managing  underwriters  will 
make  a  market  in  certificates  offered  to 
the  public. 

In  most  cases,  the  originator  and 
servicer  of  receivables  to  be  included  in 
a  trust  and  the  sponsor  of  the  trust 
(although  they  may  themselves  be 
related)  will  be  unrelated  to  RBC-DR.  In 
other  cases,  however,  affiliates  of  RBC- 
DR  may  originate  or  service  receivables 
included  in  a  trust  or  may  sponsor  a 
trust. 
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Certificate  Price,  Interest  Rate  and  Fees 

21.  As  compensation  for  the 
receivables  transferred  to  the  trust,  the 
sponsor  receives  certificates 
representing  the  entire  beneficial 
interest  in  the  trust,  or  the  cash 
proceeds  of  the  sale  of  such  certificates. 
If  the  sponsor  receives  certificates  from 
the  trust,  the  sponsor  sells  all  or  a 
portion  of  these  certificates  for  cash  to 
investors  or  securities  underwriters. 

22.  The  price  of  the  certificates,  both 
in  the  initial  offering  and  in  the 
secondary  market,  is  affected  by  market 
forces,  including  investor  demand,  the 
specified  interest  rate  on  the  certificates 
in  relation  to  the  rate  payable  on 
investments  of  similar  types  and 
quality,  expectations  as  to  the  effect  on 
yield  resulting  from  prepayment  of 
underlying  receivables,  and 
expectations  as  to  the  likelihood  of 
timely  payment. 

The  interest  rate  for  certificates  is 
typically  equal  to  the  interest  rate  on 
receivables  included  in  the  trust  minus 
a  specified  servicing  fee.'^  This  rate  is 
generally  determined  by  the  same 
market  forces  that  determine  the  price  of 
a  certificate.  The  price  of  a  certificate 
and  its  interest,  or  coupon,  rate  together 
determine  the  yield  to  investors.  If  an 
investor  purchases  a  certificate  at  less 
than  par,  that  discount  augments  the 
stated  interest  rate;  conversely,  a 
certificate  purchased  at  a  premium 
yields  less  than  the  stated  coupon. 

23.  As  compensation  for  performing 
its  servicing  duties,  the  servicer  (who* 
may  also  be  the  sponsor  or  an  affiliate 
thereof,  and  receive  fees  for  acting  in 
that  capacity)  will  retain  the  difference 
between  payments  received  on  the 
receivables  in  the  trust  and  payments 
payaole  (at  the  interest  rate)  to 
certificateholders,  except  that  in  some 
cases  a  portion  of  the  payments  on 
receivables  may  be  paid  to  a  third  party, 
such  as  a  fee  paid  to  a  provider  of  credit 
support.  The  servicer  may  receive 
additional  compensation  by  having  the 
use  of  the  amounts  paid  on  the 
receivables  between  the  time  they  are 
received  by  the  servicer  and  the  time 
they  are  due  to  the  trust  (which  time  is 
set  forth  in  the  pooling  and  servicing 
agreement).  The  servicer  typically  will 
be  required  to  pay  the  administrative 
expenses  of  servicing  the  trust, 
including  in  some  cases  the  trustee's 
fee,  out  of  its  servicing  compensation. 


'^The  interest  rate  on  certificates  representing 
interests  in  trusts  holding  leases  is  determined  by 
breaking  down  lease  payments  into  "principal"  and 
"interest"  components  based  on  an  implicit  interest 
rate.  Certificates  issued  by  trusts  that  are  classified 
as  REMICs  for  federal  income  tax  purposes  may  use 
different  formulas  for  setting  the  specified  intei-est 
rate  urilh  respect  to  certificates. 


The  servicer  is  also  compensated  to 
the  extent  it  may  provide  credit 
enhancement  to  the  trust  or  otherwise 
arrange  to  obtain  credit  support  from 
another  party.  This  "credit  support  fee" 
may  be  aggregated  with  other  servicing 
fees,  and  is  either  paid  out  of  the 
interest  income  received  on  the 
receivables  in  excess  of  the  pass-through 
rate  or  paid  in  a  lump  sum  at  the  time 
the  trust  is  established. 

24.  The  servicer  may  be  entitled  to 
retain  certain  administrative  fees  paid 
by  a  third  party,  usually  the  obligor. 
These  administrative  fees  fall  into  three 
categories:  (a)  Prepayment  fees;  (b)  late 
payment  and  payment  extension  fees; 
and  (c)  expenses,  fees  and  charges 
associated  with  foreclosure  or 
repossession,  or  other  conversion  of  a 
secured  position  into  cash  proceeds, 
upon  default  of  an  obligation. 

Compensation  payable  to  the  servicer 
will  be  set  forth  or  referred  to  in  the 
pooling  and  servicing  agreement  and 
described  in  reasonable  detail  in  the 
prospectus  or  private  placement 
memorandiun  relating  to  the  certificates. 

25.  Payments  on  receivables  may  be 
made  by  obligors  to  the  servicer  at 
various  times  diu-ing  the  period 
preceding  any  date  on  which  pass- 
through  payments  to  the  trust  are  due. 
In  some  cases,  the  pooling  and  servicing 
agreement  may  permit  the  servicer  to 
place  these  payments  in  nbn-interest 
bearing  accounts  maintained  with  itself 
or  to  commingle  such  payments  with  its 
own  funds  prior  to  the  distribution 
dates.  In  these  cases,  the  servicer  would 
be  entitled  to  the  benefit  derived  from 
the  use  of  the  funds  between  the  date  of 
payment  on  a  receivable  and  the  pass- 
through  date.  Commingled  payments 
may  not  be  protected  from  the  creditors 
of  the  servicer  in  the  event  of  the 
servicer's  bankruptcy  or  receivership.  In- 
those  instances  when  payments  on 
receivables  are  held  in  non-interest 
bearing  accounts  or  are  commingled 
with  the  servicer's  own  funds,  the 
servicer  is  required  to  deposit  these 
payments  by  a  date  specified  in  the 
pooling  and  servicing  agreement  into  an 
account  from  which  the  trustee  makes 
payments  to  certificateholders. 

26.  The  underwriter  will  receive  a  fee 
in  connection  with  the  securities 
underwriting  or  private  placement  of 
certificates.  In  a  firm  commitment 
underwriting,  this  fee  would  consist  of 
the  difference  between  what  the 
underwriter  receives  for  the  certificates 
that  it  distributes  and  what  it  pays  the 
sponsor  for  those  certificates.  In  a 
private  placement,  the  fee  normally 
takes  the  form  of  an  agency  commission 
paid  by  the  sponsor.  In  a  best  efforts 
underwriting  in  which  the  underwriter 


would  sell  certificates  in  a  public 
offering  on  an  agency  basis,  the 
underwriter  would  receive  an  agency 
commission  rather  than  a  fee  based  on 
the  difference  between  the  price  at 
which  the  certificates  are  sold  to  the 
public  and  what  it  pays  the  sponsor.  In 
some  private  placements,  the 
underwriter-  may  buy  certificates  as 
principal,  in  which  case  its 
compensation  would  be  the  difference 
between  what  it  receives  for  the 
certificates  that  it  sells  and  what  it  pays 
the  sponsor  for  these  certificates. 

Certificate  Ratings 

27.  The  certificates  for  which 
exemptive  relief  is  requested  will  have 
received  one  of  the  three  highest  ratings 
(four,  in  the  case  of  Designated 
Transactions)  available  from  the  rating 
agency.  Insurance  or  other  credit 
support  (such  as  surety  bonds,  letters  of 
credit,  guarantees,  or 
overcoUateralization)  will  be  obtained 
by  the  trust  sponsor  to  the  extent 
necessary  for  the  certificates  to  attain 
the  desired  rating.  The  amount  of  this 
credit  support  is  set  by  the  rating 
agencies  at  a  level  that  is  a  multiple  of 
the  worst  historical  net  credit  loss 
experience  for  the  type  of  obligations 
included  in  the  issuing  trust. 

Subordination 

28.  The  market  has  now  evolved  to 
the  point  where  asset-backed  securities/ 
mortgage-backed  securities  ("ABS/ 
MBS")  offerings  typically  include 
multiple  tranches  of  senior  and 
subordinated  investment-grade 
securities.  The  Applicant  believes  that 
rating  agencies  can  rate  subordinated 
classes  of  securities  with  a  high  level  of 
expertise,  thereby  ensuring  the  safety  of 
these  investments  for  plans  through  the 
use  of  other  credit  support  (including 
increased  levels  of  non-investment- 
grade  securities).  The  subordination  of  a 
security,  while  factored  into  the 
evaluation  made  by  the  rating  agencies 
in  their  assessment  of  credit  risk,  is  not 
indicative  of  whether  a  security  is  more 
or  less  safe  for  investors.  In  fact,  there 
are  "AAA"  rated  subordinated 
securities.  2"  Subordination  is  simply 
another  form  of  credit  support.  The 
rating  agencies,  after  determining  the 
level  of  credit  support  required  to 
achieve  a  given  rating  level,  are 
essentially  indifferent  as  to  how  these 
credit  support  requirements  are 
implemented —  whether  through 


^"For  example,  a  transaction  may  have  two 
classes  of  "AAA"  rated  securities  and  one  is 
subordinated  to  the  other.  The  subordinated  class 
would  be  required  to  have  moie  credit  support  to 
qualify  for  the  "AAA"  rating  than  the  more  senior 
".\AA"  rated  class. 
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subordinatic  n  or  other  means.  If 
subordinatic  n  is  used,  however,  the 
subordinatec  class  will  have  no  greater 
credit  risks  c  r  fewer  legal  protections  in 
comparison  vith  other  credit-supported 
classes  that  ]  lossesses  the  same  rating. 

There  is  rr  uch  benefit  to  plan 
investors  in  laving  subordinated 
securities  eii  ^ibie  for  exemptive  relief. 
First,  credit !  upport  provided  through 
third-party  c  edit  providers  is  more 
expensive  th  in  an  equal  amount  of 
credit  suppo  t  provided  through 
subordinatio  i.  As  a  result,  the  ability  to 
use  subordin  ited  tranches  to  provide 
credit  suppo  t  for  the  more  senior 
classes  (vvhic  h  may  or  may  not 
themselves  b  3  subordinated)  creates 
economic  sai  ings  for  all  the  parties  to 
the  transactic  n  which,  in  turn,  can 
allow  greater  returns  to  investors.  In 
addition,  if  tie  credit  rating  of  a  third- 
party  credit  s  upport  provider  is 
downgraded,  the  rating  of  the  securities 
is  also  downj  raded.  Second,  the  yields 
available  on  i  ubordinated  securities  are 
often  higher  1  ban  those  paid  on 
comparably  r  ited  non-subordinated 
securities  bee  ause  investors  expect  to 
receive  higher  returns  for  subordinated 
securities.  Third,  subordinated 
securities  are  usually  paid  after  other 
more  senior  s  scurities,  which  results  in 
their  having  1  jnger  terms  to  maturity. 
This  is  appea  ing  to  many  investors  who 
are  looking  fc  r  medium-term  fixed 
income  inves  ments  to  diversify  their 
portfolios.  Th  e  combination  of  these 
factors  benefi  s  investors  bv  making 
available  seci  rities  which  can  provide 
higher  yields  For  longer  periods.  It 
should  be  not  sd  that  as  the  rating  of  a 
security  genei  ally  addresses  the 
probability  oi  all  interest  being  timely 
paid  and  all  p  rincipal  being  paid  by 
maturity  undi  ir  various  stress  scenarios, 
the  rating  age  icies  are  particularly 
concerned  wi  h  the  ability  of  the  pool  to 
generate  suffi  :ient  cash  flow  to  pay  all 
amounts  due  )n  subordinated  tranches, 
and  several  fe  itures  of  the  credit 
support  mechanisms  discussed  below 
are  designed  t  a  protect  subordinated 
classes  of  seci  irities. 

Types  ofCred  't  Support 
si 


29.  Credit 
general  variet 
and  internal 
Applicant 
type  of  credit 
factors.  Internal 
generated  by 
is  preferred 
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be  purchased 
In  addition 
appropriately 
support  provi 


pport  consists  of  two 
es:  external  credit  support 
dit  support.  The 
that  the  choice  of  the 
support  depends  on  many 
"  credit  support  which  is 
operation  of  the  Issuer 
use  it  is  less  expensive 
:redit  support  which  must 
rom  outside  third  parties, 
is  a  limited  number  of 
rated  third-party  credit 
I  lers  available.  Further, 


ere 
not  3s 


tie 
b«  cause : 


certain  types  of  credit  support  are  not 
relevant  to  certain  asset  types.  For 
example,  there  is  generally  little  or  no 
excess  spread  available  in  residential  or 
CMBS  transactions  because  the  interest 
rates  on  the  obligations  being 
securitized  are  relatively  low.  Third,  the 
ratings  agencies  may  require  certain 
types  of  credit  support  in  a  particular 
transaction.  In  this  regard,  the  selection 
of  the  types  and  amounts  of  the  various 
kinds  of  credit  support  for  any  given 
transaction  are  usually  a  product  of 
negotiations  between  the  underwriter  of 
the  securities  and  the  ratings  agencies. 
For  example,  the  underwriter  might 
propose  using  excess  spread  and 
subordination  as  the  types  of  credit 
support  for  a  particular  transaction  and 
the  rating  agency  might  require  cash 
reserve  accounts  funded  up  front  by  the 
sponsor,  excess  spread  and  a  smaller 
sized  subordinated  tranche  than  that 
proposed  by  the  underwriter.  In 
addition,  market  forces  can  affect  the 
types  of  credit  support.  For  example, 
there  may  not  be  a  market  for 
subordinated  tranches  because  the 
transaction  cannot  generate  sufficient 
cash  flow  to  pay  a  high  enough  interest 
rate  to  compensate  investors  for  the 
subordination  feature,  or  the  market 
may  demand  an  insurance  wrap  on  a 
class  of  securities  before  it  will  purchase 
certain  classes  of  securities.  All  of  these 
considerations  interact  to  dictate  which 
particular  combination  of  credit  support 
will  be  used  in  a  particular  transaction. 

External  Credit  Support 

30.  In  the  case  of  external  credit 
support,  credit  enhancement  for 
principal  and  interest  repayments  is 
provided  by  a  third  party  so  that  if 
required  collections  on  the  pooled 
receivables  fall  short  due  to  greater  than 
anticipated  delinquencies  or  losses,  the 
credit  enhancement  provider  will  pay 
the  securityholders  the  shortfall. 
Examples  of  such  external  credit 
support  features  include;  insurance 
policies  from  "AAA"  rated  monoline^' 
insurance  companies  (referred  to  as 
"wrapped"  transactions),  corporate 
guarantees,  letters  of  credit  and  cash 
collateral  accounts.  In  the  case  of 
wrapped  or  other  credit  supported 
transactions,  the  Insurer  or  other  credit 
provider  will  usually  take  a  lead  role  in 
negotiating  with  the  sponsor  concerning 
levels  of  overcollateralization  and 
selection  of  receivables  for  inclusion 
into  the  pool  as  it  is  the  Insurer  or  credit 


- '  The  term  "monoline"  is  used  to  describe  such 
inburance  companies  because  writing  these  types  of 
insurance  policies  is  their  sole  business  activity. 


provider  that  will  bear  the  ultimate  risk 
of  loss. 

Internal  Credit  Support 

31.  Internal  credit  support  relies  upon 
some  combination  of  utilization  of 
excess  interest  generated  by  the 
receivables,  specified  levels  of 
overcollateralization  and/or 
subordination  of  junior  classes  of 
certificates.  Transactions  that  look 
almost  exclusively  to  the  underlying 
pooled  assets  for  cash  payments  (or 
"senior/subordinated"  transactions)  will 
contain  multiple  classes  of  certificates, 
some  of  which  bear  losses  prior  to 
others  and,  therefore,  support  more 
senior  certificates.  A  subordinate 
certificate  will  absorb  realized  losses 
from  the  asset  pool,  and  have  its 
principal  amount  "written  down"  to 
zero,  before  any  losses  will  be  allocated 
to  the  more  senior  classes.  In  this  way, 
the  more  senior  classes  will  receive 
higher  rating  classifications  than  the 
more  subordinate  classes.  However,  the 
rating  agencies  require  cash  flow 
modeling  of  all  senior/subordinated 
structures.  These  cash  flows  must  be 
sufficient  so  that  all  rated  classes, 
including  the  subordinated  classes,  will 
receive  timely  payment  of  interest  and 
ultimate  repayment  of  principal  by  the 
maturity  date.  The  cash  flow  models  are 
tested  assuming  a  variety  of  stressed 
prepayment  speeds,  declining  weighted 
average  interest  payments  and  loss 
assumptions.  Other  structural 
mechanisms  to  assure  payment  to 
subordinated  classes  are  to  allow 
collections  held  in  the  reserve  account 
for  the  next  payment  date  to  be  used  if 
necessary  to  pay  current  interest  to  the 
subordinated  class  or  to  create  a 
separate  interest  liquidity  reserve.  The 
collections  held  in  the  reserve  account 
are  from  principal  and  interest  paid  on 
the  underlying  mortgages  or  other 
receivables  held  in  the  trust  and  are  not 
from  the  securities  issued  by  the 
issuer.--  Also,  some  structures  allow 


"A  collections-reserve  account  is  established  for 
almost  all  trai^actions  to  hold  interest  and 
principal  payments  on  the  mortgages  or  receivables 
as  they  are  collected  until  the  necessar\'  amounts 
are  paid  to  securityholders  on  the  next  periodic 
distribution  date,  in  some  transactions,  the  rating 
agencies  or  other  interested  parties  may  require,  in 
order  to  protect  the  interests  of  the  securityholders, 
that  excess  interest  in  amounl(s)  equal  to  a  specified 
number  of  future  period  anticipated  collections  be 
retained  in  the  collection  account.  This  protects 
both  senior  and  subordinated  securityholders  in 
situations  where  there  are  shortfalls  in  collections 
on  the  underlying  obligations  because  it  provides 
an  additional  source  of  funds  from  which  these 
securityholders  can  be  paid  their  current 
distributions  before  the  holders  of  the  residual  or 
more  subordinated  securities  receive  their  periodic 
distributions,  if  any.  Accordingly,  any  reference  to 
"collections"  from  principal  and  interest  paid  on 
the  mortgages  is  intended  to  describe  such  excess 
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both  principal  and  interest  to  be  applied 
to  all  payments  to  securityholders  and, 
in  others,  principal  can  be  used  to  pay 
interest  to  the  subordinate  tranches. 

Interest  which  is  received  but  is  not 
required  to  make  monthly  payments  to 
securityholders  (or  to  pay  servicing  or 
other  administrative  fees  or  expenses) 
can  be  used  as  credit  support.  This 
excess  interest  is  known  as  "excess 
spread"  or  "excess  servicing"  and  may 
be  paid  out  to  holders  of  certain 
securities,  returned  to  the  sponsor  or 
used  to  build  up  overcollateralization  or 
a  loss  reserve.  The  credit  given  to  excess 
spread  is  conservatively  evaluated  to 
ensure  sufficient  cash  flow  at  any  one 
point  in  time  to  cover  losses.  The  rating 
agencies  reduce  the  credit  given  to 
excess  spread  as  credit  support  to  take 
into  account  the  risk  of  higher  coupon 
loans  prepaying  first,  higher  than 
expected  total  prepayments,  timing 
mismatching  of  losses  with  excess 
spread  collections  and  the  amounts 
allowed  to  be  returned  to  the  sponsor 
once  minimum  overcollateralization 
targets  are  met  (thereby  reducing  the 
amounts  available  for  credit  support). 

"Overcollateralization"  is  the 
difference  between  the  outstanding 
principal  balance  of  the  pool  of  assets 
and  the  outstanding  principal  balance  of 
the  certificates  backed  by  such  pool  of 
assets.  This  results  in  a  larger  principal 
balance  of  underlying  assets  than  the 
amount  needed  to  make  all  required 
payments  of  principal  to  investors.  In  all 
senior/subordinated  transactions,  the 
requisite  level  of  overcollateralization 
and  the  amoimt  of  principal  that  may  be 
paid  to  holders  of  the  more 
subordinated  certificates  before  the 
more  senior  securities  are  retired  (since 
once  such  amounts  are  paid,  they  are 
unavailable  to  absorb  future  losses)  is 
determined  by  the  rating  agencies  and 
varies  from  transaction  to  transaction, 
depending  on  the  type  of  assets,  quality 
of  die  assets,  the  term  of  the  certificates 
and  other  factors. 

The  senior/subordinated  structure 
often  combines  the  use  of  subordinated 
tranches  with  overcollateralization  that 
builds  over  time  from  the  application  of 
excess  interest  to  pay  principal  on  more 
senior  classes.  This  is  often  referred  to 
as  a  "turbo"  structure.  The  credit 
enhancement  for  each  more  senior  class 
is  provided  by  the  aggregate  dollar 
amount  of  the  respective  subordinated 
classes,  plus  overcollateralization  that 
results  from  the  payment  of  principal  to 
the  more  senior  classes  using  excess 


interest  or  principal  not  required  to  cover  current 
payments  to  the  senior  and  subordinated  class 
eligible  to  be  purchased  by  plans.  Thus,  this 
mechanism  is  not  harmful  to  the  interests  of  senior 
securityholders. 


spread  prior  to  payment  of  any  principal 
to  the  more  subordinated  classes.  As 
overcollateralization  grows,  the  pool  of 
loans  can  withstand  a  larger  dollar 
amount  of  losses  without  resulting  in 
losses  on  the  senior  certificates.  This 
also  has  the  effect  of  increasing  the 
amount  of  funds  available  to  pay  the 
more  subosdinated  classes  as  an  ever- 
decreasing  portion  of  the  principal  cash 
flow  is  needed  to  pay  the  more  senior 
classes.  Excess  interest  is  used  to  pay 
down  the  more  senior  certificate 
balances  until  a  specific  dollar  amount 
of  overcollateralization  is  achieved.  This 
is  referred  to  as  the  overcollateralization 
target  amount  required  by  the  rating 
agencies.  Typically,  the  targeted  amount 
is  set  to  ensure  that  even  in  a  worst-case 
loss  scenario  commensurate  with  the 
assigned  rating  level,  all 
securityholders,  including  holders  of 
subordinated  classes,  will  receive  timely 
payment  of  interest  and  ultimate 
payment  of  principal  by  the  applicable 
maturity  date.  In  these  transactions,  the 
targeted  amount  is  usually  set  as  a 
percentage  of  the  original  pool  balance. 
It  may  be  reduced  after  a  fixed  number 
of  years  after  the  closing  date,  subject  to 
the  satisfaction  of  certain  loss  and 
delinquency  triggers.  These  triggers 
ensure  that  overcollateralization 
continues  to  be  available  if  pool 
performance  begins  to  deteriorate.  In  a 
senior/subordinated  structure,  every 
investment-grade  class  (whether  or  not 
subordinated)  is  protected  by  either  a 
lower  rated  subordinated  class  or 
classes  or  other  credit  support. 

Provision  of  Credit  Support  Through 
Servicer  Advancing 

32.  In  some  cases,  the  master  servicer, 
or  an  affiliate  of  the  master  servicer, 
may  provide  credit  support  to  the  trust. 
In  these  cases,  the  master  servicer,  in  its 
capacity  as  servicer,  will  first  advance 
funds  to  the  full  extent  that  it 
determines  that  such  advances  will  be 
recoverable  (a)  Out  of  late  payments  by 
the  obligors,  (b)  from  the  credit  support 
provider  (which  may  be  the  master 
servicer  or  an  affiliate  thereof)  or  (c)  in 
the  case  of  a  trust  that  issues 
subordinated  certificates,  from  amounts 
otherwise  distributable  to  holders  of 
subordinated  certificates;  and  the  master 
servicer  will  advance  such  funds  in  a 
timely  manner.  When  the  servicer  is  the 
provider  of  tlie  credit  support  and 
provides  its  own  funds  to  cover 
defaulted  payments,  it  will  do  so  either 
on  the  initiative  of  the  trustee,  or  on  its 
own  initiative  on  behalf  of  the  trustee, 
but  in  either  event  it  will  provide  such 
funds  to  cover  payments  to  the  fidl 
extent  of  its  obligations  under  the  credit 
support  mechanism.  In  some  cases, 


however,  the  master  servicer  may  not  be 
obligated  to  advance  funds  but  instead 
would  be  called  upon  to  provide  funds 
to  cover  defaulted  payments  to  the  full 
extent  of  its  obligations  as  insurer. 
Moreover,  a  master  servicer  typically 
can  recover  advances  either  from  the 
provider  of  credit  support  or  from  future 
payments  on  the  affected  assets. 

If  the  master  servicer  fails  to  advance 
funds,  fails  to  call  upon  the  credit 
support  mechanism  to  provide  funds  to 
cover  delinquent  payments,  or 
otherwise  fails  in  its  duties,  the  trustee 
would  be  required  and  would  be  able  to 
enforce  the  certificateholders'  rights,  as 
both  a  party  to  the  pooling  and  servicing 
agreement  and  the  owner  of  the  trust 
estate,  including  rights  under  the  credit 
support  mechanism.  Therefore,  the    ' 
trustee,  who  is  independent  of  the 
servicer,  will  have  the  ultimate  right  to 
enforce  the  credit  support  arrangement. 

When  a  master  servicer  advances 
funds,  the  amount  so  advanced  is 
recoverable  by  the  master  servicer  out  of 
future  payments  on  receivables  held  by 
the  trust  to  the  extent  not  covered  by 
credit  support.  However,  where  the 
master  servicer  provides  credit  support 
to  the  trust,  there  are  protections  in 
place  to  guard  against  a  delay  in  calling 
upon  the  credit  support  to  take 
advantage  of  the  fact  that  the  credit 
support  declines  proportionally  with  - 
the  decrease  in  the  principal  amount  of 
the  obligations  in  the  trust  as  payments 
on  receivables  are  passed  through  to 
investors.-' 

Description  of  Designated  Transactions 

33.  The  Applicant  requests  relief  for 
senior  and/or  subordinated  investment- 
grade  certificates  with  respect  to  a 
limited  number  of  asset  categories; 
Motor  vehicles,  residential/home  equity, 
manufactured  housing  and  commercial 
mortgage  backed  securities. 
Accordingly,  set  forth  below  are 
separate  profiles  of  a  typical  transaction 
for  each  asset  category.  Each  profile 
describes  specifically  how  each  type  of 
transaction  generally  is  structured. 
Information  on  the  due  diligence  that 
the  rating  agencies  conduct  before 
assigning.a  rating  to  a  particular  class  of 
such  securities,  the  calculations  that  are 
performed  to  determine  projected  cash 
flows,  loss  frequency  and  loss  severity 
and  the  manner  in  which  credit  support 
requirements  are  determined  for  each 
rating  class  is  not  included  because 
such  information  has  been  provided 
previously  to  the  Department  in 
connection  with  PTE  2000-58.  The' 


"  See  the  Proposal  to  PTE  2(X)0-58  (August  23, 
2000.  65  FR  51454.  at  page  51475)  fpr  a  fuller 
explanation  of  these  safeguards. 
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motor  vehicl  e,  residential/home  equity, 
manufacture  i  housing  and  commercial 
mortgage  bac  ked  transactions,  as 
described  in  this  section,  are 
collectively  i  eferred  to  herein  as 
"Designated  Transactions." 

Motor  Vehic,  e  Loan  Transactions 
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subordinated  certificates  might 
constitute  3%.  The  total  level  of  credit 
enhancement  from  all  sources  averages 
about  13%  in  order  to  obtain  "AAA" 
rated  certificates,  10%  for  an  "AA" 
rating.  7%  for  an  "A"  rating  and  3%  for 
a  "BBB"  rating. 

In  a  typical  HLTV  ratio  (i.e..  above 
100%)  second-lien  loan  transaction, 
"AAA"  rated  senior  certificates  might 
be  issued  which  represept 
approximately  76%  of  the  principal 
balances  of  the  certificates;  "AA"  rated 
subordinated  certificates  might 
comprise  10%;  "A"  rated  subordinated 
3%;  "BBB"  rated  subordinated  4%  and 
junior  subordinated  certificates  might 
constitute  7%.  The  total  level  of  credit 
enhancement  from  all  sources  averages 
about  24%  in  order  to  obtain  "AAA" 
rated  certificates,  14%  for  an  "AA" 
rating,  10%  for  an  "A"  rating  and  7% 
for  a  "BBB"  rating.  Typical  types  of 
credit  support  used  in  home  equity 
transactions  are  subordination,  reserve 
accounts,  excess  spread, 
overcollateralization  and  in  transactions 
which  do  not  use  subordination, 
financial  guarantees  from  "AAA"  rated 
monoline  insurance  companies  or 
highly  rated  sponsors. 

Manufactured  Housing  Transactions 

36.  In  a  typical  manufactured  housing 
transaction,  "AAA"  rated  senior 
certificates  might  be  issued  which 
represent  approximately  80%  of  the 
principal  balances  of  the  certificates; 
"AA"  rated  subordinated  certificates 
might  comprise  6%;  "A"  rated 
subordinated  5%;  "BBB"  rated 
subordinated  5%  and  junior 
subordinated  certificates  might 
constitute  4%.  The  total  level  of  credit 
enhancement  from  all  sources  including 
excess  spread  averages  about  15%-16% 
in  order  to  obtain  "AAA"  rated 
certificates,  10%-11%  for  an  "AA" 
rating,  7.5%-8.5%  for  an  "A"  rating  and 
3.5%-9%  for  a  "BBB"  rating.  Typical 
types  of  credit  support  used  in 
manufactured  housing  transactions  are 
subordination,  reserve  accounts,  excess 
spread,  overcollateralization  and 
financial  guarantees  from  "AAA"  rated 
monoline  insurance  companies  or 
highly  rated  sponsors. 
Overcollateralization  is  also  used  as 
credit  support  for  the  subordinated 
certificates  once  the  seniors  have  been 
paid.  Because  the  coupon  rate  on 
manufactured  housing  loans  is 
substantially  higher  than  that  charged 
on  traditional  residential  mortgages, 
there  is  a  large  amount  of  excess  spread 
(typically  more  than  300  bps)  that  can 
be  used  for  credit  support  of  both  senior 
and  subordinated  tranches.  In  other 
structures,  the  excess  spread  is  trapped 


into  a  reserve  fund  which  provides  the 
credit  support  for  the  subordinated 
tranches.  In  still  other  cases,  credit 
support  is  provided  to  an  investment- 
grade  subordinated  tranche  through  a 
junior  subordinated  tranche  which 
receives  principal  only  after  the  more 
senior  subordinated  tranches  are  paid. 
Sponsor  guarantees  are  also  used  as 
credit  support. 

Commercia]  Mortgage-Backed  Securities 
(CMBS) 

37.  In  a  typical  CMBS  transaction,  two 
classes  of  "AAA"  rated  certificates 
might  be  issued  which  represent 
approximately  78%  of  the  principal 
balances  of  the  certificates  (one  such 
"AAA"  class  will  be  issued  with  a 
shorter,  and  the  other  "AAA"  class  with 
a  longer,  expected  maturity);  "AA" 
rated  subordinated  certificates  might 
represent  5%;  "A"  rated  subordinated 
5%;  "BBB"  rated  subordinated  5%  and 
junior  subordinated  certificates  7%.  The 
total  level  of  credit  enhancement  from 
all  sources  averages  about  23%  in  order 
to  obtain  "AAA"  rated  certificates,  18% 
for  an  "AA"  rating.  13%  for  an  "A" 
rating  and  7%  for  a  "BBB"  rating. 
Subordination  is  generally  the  only  type 
of  credit  support  used  in  CMBS 
transactions. 

The  servicer  function  in  a  CMBS 
transaction  is  particularly  important 
because  not  only  does  the  servicer  or 
servicers  fulfill  the  normal  functions  of 
collecting  and  remitting  loan  payments 
from  borrowers  to  securityholders  and 
advancing  funds  for  such  purposes,  but 
the  servicer  may  also  become 
responsible  for  activities  relating  to 
defaulted  or  potentially  defaulting  loans 
(which  are  more  likely  to  be 
restructured  than  in  non-commercial 
transactions  where  the  loans  are  usually 
liquidated).  If  a  servicer  advances  funds, 
its  credit  rating  cannot  be  more  than  one 
rating  category  below  the  highest  rated 
tranche  in  the  securitization  and  no  less 
than  "BBB"  unless  it  has  a  qualifying 
back-up  advancer.  All  entities  servicing 
CMBS  transactions  must  be  approved  by 
the  rating  agencies. 

An  additional  responsibility  of  the 
servicer  is  ensuring  that  insurance  is 
maintained  by  each  borrower  covering 
each  mortgaged  property  in  accordance 
with  the  applicable  mortgage 
documents.  Insurance  coverage 
typically  includes,  at  a  minimum,  fire 
and  casualty,  general  liability  and  rental 
interruption  insurance  but  may  include 
flood  and  earthquake  coverage 
depending  on  the  location  of  a 
particular  mortgaged  property.  If  a 
borrower  fails  to  maintain  the  required 
insurance  coverage  or  the  mortgaged 
property  defaults  and  becomes  an  asset 
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o^  the  trust,  the  servicer  is  obligated  to 
obtain  insurance  which,  in  pool 
transactions,  may  be  provided  by  a 
blanket  policy  covering  all  pool 
properties.  Generally,  the  blanket  policy 
must  be  provided  by  an  insiu-ance 
provider. with  a  rating  of  at  least  "BBB." 

Each  servicer,  special  servicer  and 
subservicer  is  required  to  maintain  a 
fidelity  bond  and  a  policy  of  insurance 
covering  loss  occasioned  by  the  errors 
and  omissions  of  its  officers  and 
employees  in  connection  with  its 
servicing  obligations  unless  the  rating 
agency  allows  self-insurance.  All 
fidelity  bonds  and  policies  of  errors  and 
omissions  insurance  must  be  issued  in 
favor  of  the  trustee  or  other  issuer  by 
insuremcfe  carriers  which  are  rated  by 
the  rating  agency  with  a  claims-paying 
ability  rating  no  lower  than  two 
categories  below  the  highest  rated 
certificates  in  the  transaction  but  no  less 
than  "BBB."  Subservicers  may  not  make 
important  servicing  decisions  (such  as 
modifications  of  the  mortgage  loans  or 
the  decision  to  foreclose)  without  the 
involvement  of  the  master  servicer  or 
special  servicer,  and  the  trustee  or  any 
successor  servicer  may  be  permitted  to 
terminate  the  subservrcing  agreement 
without  cause  and  without  cost  or 
further  obligation  to  the  issuer  or  the 
holders  of  the  rated  certificates. 

Loans  secured  by  credit  tenant  leases 
require  special  analysis.  Credit 
enhancement  for  credit  tenant  loans  is 
based  on  an  analysis  of  the  probability 
that  the  lessee  will  file  bankruptcy,  and 
the  likelihood  that  the  lessee  will 
disaffirm  the  lease  and  loan  structures 
that  may  present  a  risk  other  than  that 
of  the  lessee  filing  bankruptcy. 

Environmental  reports  for  each 
property  Eire  generally  required.  A 
reserve  is  usually  required  for  any 
reported  remediation  costs,  and  any 
actions  covenanted  must  be  completed 
within  a  specified  period.  Risks  that 
cannot  be  quantified  or  that  have  not 
been  mitigated  through  either 
remediation  or  reserves  are  assumed  to 
pose  a  risk  to  the  trust  and  are  reflected 
in  the  credit  enhancement  requirements. 
Properties  with  certain  types  of  asbestos 
problems,  or  those  that  are  assumed  to 
have  such  problems  given  their  date  of 
construction,  are  assumed  to  have 
higher  losses  due  to  the  clean-up  costs 
and  increased  difficulty  or  cost  in 
leasing  or  selling  the  asset.  Seasoned  or 
acquired  pools  that  may  not  have 
current  reports  for  each  property  are 
also  assumed  to  have  higher 
environmental  losses. 

In  general,  although  there  are  other 
types  of  credit  support  available, 
subordination  is  the  only  type  of  credit 
support  used  in  CMBS.  However, 


protection  is  also  provided  to 
subordinated  classes  through  the 
concept  of  a  "directing  class"  which  has 
evolved  to  give  those  holders  of  rated 
subordinated  certificates  in  the  first  loss 
position  some  control  over  the  servicing 
and  realization  on  defaulted  mortgage 
loans.  In  a  typical  transaction,  the 
servicer  might  be  required  to  obtain  the 
consent  of  the  directing  class  before 
proceeding  with  any  of  the  following: 
any  modification,  consent  or  forgiveness 
of  principal  or  interest  with  respect  to 
a  defaulted  mortgage  loan;  any  proposed 
foreclosure  or  acquisition  of  a 
mortgaged  property  by  deed-in-lieu  of 
foreclosure;  any  proposed  sale  of  a 
defaulted  mortgage  loan  and  any 
decision  to  conduct  enviroimiental 
clean  up  or  remediation.  The  directing 
class  might  also  have  the  right  to 
remove  a  servicer,  with  or  without 
cause,  subject  to  the  rating  agency's 
confirmation  that  appointment  of  the 
successor  servicer  would  not  result  in  a 
qualification,  withdrawal  or  downgrade 
of  the  then-applicable  rating  assigned  to 
the  rated  certificates,  compliance  with 
the  terms  and  conditions  of  the  pooling 
and  servicing  agreement  and  payment 
by  the  directing  class  of  any  and  all 
termination  or  other  fees  relating  to 
such  removal.  Holders  of  CMBS  enjoy 
additional  protection,  in  that  the  master 
servicer  or  servicer  occupies  a  first-loss 
position  and  usually  holds  an  equity 
stake  in  the  offering,  which  gives  it  an 
incentive  to  maximize  recoveries  on 
defaulted  loans.  The  master  servicer  and 
servicer  are  in  a  first  loss  position 
because  they  hold  the  most 
subordinated  equity  position  interest(s) 
in  the  trust.  Accordingly,  they  absorb 
losses  before  any  other  classes  of 
securityholders. 

Additional  cash  flow  stability  is 
created  through  call  protection  features 
on  the  commercial  mortgages  held  in 
the  trust.  Call  protection  prevents  the 
borrowers  from  prepaying  the  mortgage 
loans  during  a  fixed  "lock-out  period." 
In  certain  transactions,  under  the  terms 
of  the  mortgage  agreement,  the  borrower 
is  only  allowed  to  prepay  the  loan  at  the 
end  of  the  lock-out  period  if  it  provides 
"yield  maintenance"^*  whereby  it  is 
required  to  contribute  a  cash  payment 
derived  from  a  formula  which  is 
calculated  based  on  current  interest 
rates  and  is  intended  to  offset  the 
borrower's  refinancing  incentive.  This 
amoimt  also  effectively  compensates  the 


^■•The  Applicant  represents  that  the  yield 
maintenance  provision  in  the  mortgage  agreement 
would  meet  the  definition  of  a  "yield  supplemsnt 
agreement"  currently  permitted  under  section 
in.B.(3)(b)  of  the  Underwriter  Exemptions. 


trust  for  the  loss  of  interest  payable  on 
the  mortgage  loan. 

Another  mechanism,  referred  to  as 
"defeasance",  assures  stability  of  cash 
flow  and  operates  as  follows.  If  a 
borrower  wishes  to  have  the  mortgage 
lien  released  on  the  property  (for 
example,  where  it  is  being  sold),  the 
original  obligation  either  remains  an 
asset  of  the  trust  and  is  assumed  by  a 
third  party,  or  a  new  obligation  with  the 
same  outstanding  principal  balance, 
interest  rate,  periodic  payment  dates, 
matiu-ity  date  and  default  provisions  is 
entered  into  with  such  third  party.  The 
new  obligation  replicates  the  cash  flows 
over  the  remaining  term  of  the  original 
obligor's  obligation.  In  either  case,  the 
property  or  assets  originally 
collateralizing  the  obligation  are 
replaced  by  collateral  consisting  of 
United  States  Treasury  securities  or  any 
other  security  guaranteed  as  to  principal 
and  interest  by  the  United  States,  or  by 
a  person  controlled  or  supervised  by 
and  acting  as  an  instrumentality  of  the 
Government  of  the  United  States 
(referred  to  herein  as  "government 
securities"). 

Defeasance  generally  operates  so  that, 
pursuant  to  an  assumption  and  release 
or  similar  arrangement  valid  under 
applicable  state  law,  the  original  obligor 
is  replaced  with  a  new  obligor. 

The  new  obligor  is  generally  a 
bankruptcy-remote  special  purpose 
entity  (SPE),  the  assets  of  which  consist 
of  government  securities.  In  the 
defeasance  of  a  mortgage  loan  held  in  a 
CMBS  pool,  a  new  entity  must  be 
created  (the  SPE)  which  becomes  the 
obligor  on  the  mortgage  loan  and  holds 
the  goverrunent  securities  being 
substituted  for  the  original  collateral 
securing  the  mortgage  loan.  This  newly 
formed  entity  is  required  by  the  rating 
agencies  to  be  an  SPE  in  order  to  assure 
that  the  owner  of  the  securities  to  be 
pledged  has  no  liabilities  or  creditors 
other  than  the  CMBS  pool  trustee,  has 
no  assets  or  business  other  than  the 
ownership  of  the  government  securities 
and  is  not  susceptible  to  substantive 
consolidation  with  the  original  mortgage 
borrower  in  the  event  of  the  original 
mortgage  borrower's  bankruptcy.  Such 
an  SPE  is  purely  passive  and  does  not 
engage  in  any  activities  other  than  the 
ownership  of  securities.  Although  there 
is  no  prescribed  market  requirement  as 
to  ownership  of  the  SPE,  the 
securitization  sponsor  [e.g.,  the  original 
mortgage  lender)  is  usually  its  owner, 
except  that  in  certain  circumstances  the 
original  mortgage  borrower  may  own  the 
SPE  for  a  variety  of  reasons;  e.g.,  to  be 
entitled  to  any  excess  value  of  seciuities 
pledged  as  collateral  at  maturity  of  the 
new  defeasance  note  over  the  amount 
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due  at  such  ti  Tie.  As  a  condition  to 
defeasance,  a  1  fees  and  expenses  are 
paid  at  the  su  jstitution  of  the 
government  s  scurities  for  the  mortgage 


y.  the  government 
transferred  to  a  custodian 


lien. 

Mechanica 
securities  are 
which  holds  t  len  as  collateral  for  the 
securitization  trust.  The  payments  on 
the  govemme  it  securities  are  actually 
made  directly  to  the  trust  so  that  the 
SPE  does  not  eceive  any  payments  or 
make  any  pay  nents. 

Whether  th(  i  original  mortgage 
obligation  is  r  tplaced  with  a  new 
securitized  oh  igation  or  the  original 
obligation  ren  ains  an  asset  of  the  trust, 
is  usually  diet  ated  by  how  the 
transaction  is  treated  for  mortgage 
recording  tax  )urposes  under  state  law. 
Both  call  proti  sction  and  defeasance  are 
intended  to  pi  otect  investors  from  the 
risk  of  prepay  nents  of  the  loans. 

Disclosure 

38.  In  conm  ction  with  the  original 
issuance  of  ce  tificates,  the  prospectus 
or  private  plac  ement  rfiemorandum  will 
be  furnished  t )  investing  plans.  The 
prospectus  or  private  placement 
memorandum  will  contain  information 
material  to  a  fi  duciary's  decision  to 
invest  in  the  c  srtificates.^^^ 

Reports  indi  eating  the  amount  of 
payments  of  p  incipal  and  interest  are 
provided  to  ce  rtificateholders  at  least  as 
frequently  as  c  istributions  are  made  to 
certificateholoers.  Certificateholders 
will  also  be  pr  jvided  with  periodic 
information  st  itements  setting  forth 
material  infon  lation  concerning  the 
underlying  as;  ets,  including,  where 
applicable,  inl  jrmation  as  to  the  amount 
and  number  o  delinquent  and  defaulted 
loans  or  receiv  ables. 

In  the  case  c  f  a  trust  that  offers  and 
sells  certificate  s  in  a  registered  public 
offering,  the  tr  istee,  the  servicer  or  the 
sponsor  will  fi  e  periodic  reports  in  the 
form  and  to  th  i  e.xtent  required  under 
the  Securities  Exchange  Act  of  1934  and 
current  interpi  stations  thereof. 

At  or  about  me  time  distributions  are 
made  to  certifi  :ateholders,  a  report  will 
be  delivered  tc  the  trustee  as  to  the 
status  of  the  tr  ist  and  its  assets, 
including  undi  srlying  obligations.  Such 
report  will  typ  cally  contain  information 
regarding  the  t  oist's  assets  (including 
those  purchase  d  by  the  trust  from  any 
pre-funding  ac  ;ount),  payments 
received  or  col  lected  by  the  servicer,  the 
amount  of  prejiayments,  delinquencies, 
servicer  advan  ;es.  defaults  and 
foreclosures,  tl  le  amount  of  any 


-5  See  the  Propo! 
2600.  65  FR  51454 
of  types  of  disclosi 


A  to  PTE  2000-58  (August  23. 
at  page  51486)  for  a  description 

po 


payments  made  pursuant  to  any  credit 
support,  and  the  amount  of 
compensation  payable  to  the  servicer. 
Such  report  also  will  be  delivered  to  or 
made  available  to  the  rating  agency  or 
agencies  that  have  rated  the  trust's 
certificates. 

In  addition,  promptly  after  each 
distribution  date,  certificateholders  will 
receive  a  statement  prepared  by  the 
servicer,  paying  agent  or  trustee 
summarizing  information  regarding  the 
trust  and  its  assets.  Such  statement  will 
include  information  regarding  the  trust 
and  its  assets,  including  underlying 
receivables.  Such  statement  will 
typically  contain  information  regarding 
payments  and  prepayments, 
delinquencies,  the  remaining  amount  of 
the  guaranty  or  other  credit  support  and 
a  breakdown  of  payments  between 
principal  and  interest. 

Forward  Delivery  Commitments 

39.  To  date,  no  forward  delivery 
commitments  have  been  entered  into  by 
RBC-DR  in  connection  with  the  offering 
of  any  certificates,  but  RBC-DR  may 
contemplate  entering  into  such 
commitments.  The  utility  of  forward 
delivery  commitments  has  been 
recognized  with  respect  to  offering 
similar  certificates  backed  by  pools  of 
residential  mortgages,  and  RBG-DR  may 
find  it  desirable  in  the  future  to  enter 
into  such  commitments  for  the  purchase 
of  certificates. 

Secondary  Market  Transactions 

40.  It  is  the  Applicant's  normal  policy 
to  attempt  to  make  a  market  for 
certificates  for  which  it  is  lead  or  co- 
managing  underwriter,  and  it  is  the 
Applicant's  intention  to  make  a  market 
for  any  certificates  for  which  the 
Applicant  is  a  lead  or  co-managing 
underwriter,  although  it  will  have  no 
obligation  to  do  so.  At  times  the 
Applicant  will  facilitate  sales  by 
investors  who  purchase  certificates  if 
the  Applicant  has  acted  as  agent  or 
principal  in  the  original  private 
placement  of  the  certificates  and  if  such 
investors  request  the  Applicant's 
assistance. 

Retroactive  Relief 

41.  RBC-DR  represents  that  it  has  not 
assumed  that  retroactive  relief  would  be 
granted  prior  to  the  date  of  its 
application,  and  therefore  has  not 
engaged  in  transactions  related  to 
mortgage-backed  and  asset-backed 
securities  based  on  such  an  assumption. 
However,  RBC-DR  requests  the 
exemptive  relief  granted  to  be 
retroactive  to  the  date  of  its  application, 
and  would  like  to  rely  on  such 
retroactive  relief  for  transactions  entered 


into  prior  to  the  date  exemptive  relief 
may  be  granted. 

Summary 

42.  In  simimary,  the  Applicant 
represents  that  the  transactions  for 
which  exemptive  relief  is  requested 
satisfy  the  statutory  criteria  of  section 
408(a)  of  the  Act  due  to  the  following: 

(a)  The  Issuers  contain  "fixed  pools" 
of  assets.  There  is  little  discretion  on  the 
part  of  the  sponsor  to  substitute 
receivables  contained  in  the  Issuer  once 
the  Issuer  has  been  formed; 

(b)  In  the  case  where  a  pre-funding 
account  is  used,  the  characteristics  of 
the  receivables  to  be  transferred  to  the 
Issuer  during  the  pre-funding  period 
must  be  substantially  similar  to  the 
characteristics  of  those  transferred  to  the 
Issuer  on  the  closing  date  thereby  giving 
the  sponsor  and/or  originator  little 
discretion  over  the  selection  process, 
and  compliance  with  this  requirement 
will  be  assured  by  the  specificity  of  the 
characteristics  and  monitoring 
mechanisms  contemplated  under  the 
exemptive  relief  proposed.  In  addition, 
certain  cash  accounts  will  be 
established  to  support  the  certificate 
interest  rate  and  such  cash  accounts  will 
be  invested  in  short-term,  conservative 
investments;  the  pre-funding  period  will 
be  of  a  reasonably  short  duration;  a  pre- 
funding  limit  will  be  imposed;  and  any 
Internal  Revenue  Service  requirements 
with  respect  to  pre-funding  intended  to 
preserve  the  passive  income  character  of 
the  Issuer  will  be  met.  Thus,  the 
fiduciary  of  the  plans  making  the 
decision  to  invest  in  securities  will  be 
fully  apprised  of  the  nature  of  the 
receivables  which  will  be  held  in  the 
Issuer  and  will  have  sufficient 
information  to  make  a  prudent 
investment  decision; 

(c)  Securities  for  which  exemptive 
relief  is  requested  will  have  been  rated 
in  one  of  the  three  highest  rating 
categories  (or  four  in  the  case  of  ' 
Designated  Transactions)  by  a  rating 
agency.  The  rating  agency,  in  assigning 
a  rating  to  such  securities,  will  take  into 
account  the  fact  that  Issuers  may  hold 
interest  rate  swaps  or  yield  supplement 
agreements  with  notional  principal 
amounts  or,  in  Designated  Transactions, 
securities  may  be  issued  by  Issuers 
holding  residential  and  home  equity 
loans  with  LTV  ratios  in  excess  of 
100%.  Credit  support  will  be  obtained 
to  the  extent  necessary  to  attain  the 
desired  rating; 

(d)  Securities  will  be  issued  by  Issuers 
whose  assets  will  be  protected  from  the 
claims  of  the  sponsor's  creditors  in  the 
event  of  bankruptcy  or  other  insolvency 
of  the  sponsor,  and  both  equity  and  debt 
securityholders  will  have  a  beneficial  or 
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security  interest  in  the  receivables  held 
by  the  Issuer.  In  addition,  an 
independent  trustee  will  represent  the 
securityholders'  interests  in  dealing 
with  other  parties  to  the  transaction; 
and 

(e)  All  transactions  for  which  RBC-DR 
seeks  exemptive  relief  will  be  governed 
by  the  pooling  and  servicing  agreement, 
which  is  summarized  in  the  prospectus 
or  private  placement  memorandiun  and 
distributed  to  plan  fiduciaries  for  their 
review  prior  to  the  plan's  investment  in 
securities. 

Notice  to  Interested  Persons:  RBC-DR 
represents  that  any  securities  offered  in 
reliance  upon  the  proposed  exemption 
prior  to  the  date  the  final  exemption  is 
published  in  the  Federal  Register  shall 
disclose  in  the  offering  memorandum  or 
prospectus:  (a)  The  availability  of  the 
proposed  exemption;  (b)  the  right  of 
potentially  interested  plan  fiduciaries  to 
comment  on  the  proposed  exemption; 
and  (c)  information  on  how  an 
interested  plan  fiduciar}'  can  obtain  a 
copy  of  the  proposed  exemption  (once 
it  is  available)  from  RBC-DR.  Once  this 
proposed  exemption  is  granted,  a  copy 
of  the  exemption  published  in  the 
Federal  Register  shall  be  distributed  to 
any  current  or  prospective  plan  investor 
in  a  security  offered  in  reliance  upon 
the  exemption  upon  request  of  such 
investor.  Each  offering  memorandum  or 
prospectus  offering  securities  in  reliance 
upon  the  exemption  shall  describe  and 


disclose  the  availability  of  the 
exemption. 

Comments  and  requests  for  a  hearing 
must  be  received  by  the  Department  not 
later  than  45  days  from  the  date  of 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Lefkowitz  of  the  Department,  telephone 
(202)  693-8546.  (This  is  not  a  toll-free 
number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/ or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 


(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutor}-  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  11th  day  of 
August,  2003. 

Ivan  Strasfbld, 

Director  of  Exemption  Determinations. 
Employee  Benefits  Security  Administration. 
Department  of  Labor. 
|FR  Dot;.  0.3-20766  Filed  8-14-03;  8:45  am)' 
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Rediste 
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AGRICULTURI '. 
DEPARTMENT 
Agricultural  Mirketing 
Service 

Onions  grown  iv 
Idaho  and  Oiegon: 
published  9-14-03 

FEDERAL 

COMMUNICATIONS 

COMMISSION 


Common  carrie 

Federal-State 
on  Universal 


Deploymen  and 
subscribe  rship 


promotioi  i 

and  undqrserved 

including 

Insular 

7-16-03 
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list  were 
led  as  an  aid 

r  users, 
from 
legal 


services: 
Joint  Board 
Service — 


in  unserved 
areas, 
tnbal  and 
published 


aieas 


HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drue 
Administration 

Animal  drugs,  f^eds,  and 
related  produnts: 
and 


estradiol; 
ijectable 

8-15-03 


Trenbolone 
implant  or 
dosage;  published 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 


Ports  and 

Bogue  Sound 
zone;  published 
Regattas  and  marine 

Point  Pleasan 
Offshore  Grand 
published  7 


wateijways  safety: 

NC;  safety 
8-13-03 
parades: 
OPA/NJ 
Prix; 
31-03 

INTERIOR  DEPi^RTMENT 
Surface  Mining  Reclamation 
and  EnforcemeTtt  Office 


Permanent 
abandoned  mjie 
reclamation 
submissions 


program  and 
land 


pUn 


Pennsylvania; 
15-03 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviatio^ 
Administration 

Airworthiness  diijectives: 
Pilatus  Aircraf  Ltd.; 
published  6-124-03 


published  8- 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  In — 
Colorado;  comments  due  by 

8-20-03;  published  7-21- 

03  [FR  03-18447] 
Soybean  promotion  and 
research  order: 
United  Soybean  Board; 

memt)ership  adjustment; 

comments  due  by  8-18- 

03;  published  6-17-03  [FR 

03-15270] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 
Cattle  from  Mexico; 

tuberculosis  testing; 

comments  due  by  8-15- 

03;  published  6-16-03  [FR 

03-15113] 

AGRICULTURE 
DEPARTMENT 

Federal  assistance 

transactions;  general 

program  administration 
»  regulations;  comments  due 

by  8-15-03;  published  7-16- 

03  [FR  03-17777] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Salmon:  comments  due 
by  8-22-03;  published 
7-23-03  [FR  03-18734] 
Atlantic  coastal  fisheries 
cooperative 
management — 
Atlantic  striped  bass; 
comments  due  by  8-20- 
03;  published  7-21-03 
[FR  03-18491] 
Northeastern  United  States 
fisheries — 

Atlantic  mackerel,  squid, 
and  butterfish; 
comments  due  by  8-18- 
03;  published  7-18-03 
[FR  03-18343] 

CONSUMER  PRODUCT 
SAFETY  COMMISSION 

Poison  prevention  packaging: 
Child-resistant  package 
requirements — 
Unit  dose  packaging; 
pass/fail  criterion; 


petition;  comments  due 
by  8-15-03;  published 
6-16-03  [FR  03-15064] 

DEFENSE  DEPARTMENT 

Courts-Martial  Manual;  review; 
comments  due  by  8-19-03; 
published  6-20-03  [FR  03- 

15574] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Natural  Gas  Policy  Act: 
Blanket  sales  certificates; 
comments  due  by  8-18- 
03;  published  8-5-03  [FR 
03-19879] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  diesel  engines  and 

fuel;  emissions  standards; 

comments  due  by  8-20- 

03;  published  5-23-03  [FR 

03-09737] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Colorado;  comments  due  by 

8-21-03;  published  7-22- 

03  [FR  03-18302] 
Pennsylvania;  comments 

due  by  8-18-03;  published 

7-18-03  [FR  03-18294] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

8-15-03;  published  7-16- 

,03  [FR  03-17972] 
Florida;  comments  due  by 

8-21-03:  published  7-22- 

03  [FR  03-18500] 
Georgia;  comments  due  by 

8-18-03;  published  7-18- 

03  [FR  03-18153] 
Indiana;  comments  due  by 

8-20-03;  published  7-21- 

03  [FR  03-18298] 

New  York;  comments  due 
by  8-15-03;  published  7- 
16-03  [FR  03-18003] 

Texas;  comments  due  by  8- 
20-03;  published  7-1-03 
[FR  03-16582] 

Hazardous  waste  program 
authorizations: 
Georgia;  comments  due  by 
8-18-03;  published  7-18- 
03  [FR  03-18296] 
Human  testing;  standards  and 
criteria;  comments  due  by 
8-20-03;  published  8-6-03 
[FR  03-20154] 

Pesticides;  tolerances  in  food, 
■     animal  feeds,  and  raw 
agricultural  commodities: 


Azoxystrobin;  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15261] 
Bacillus  pumilus  (strain 
QST2808);  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15129] 
Glyphosate;  comments  due 
by  8-18-03;  published  6- 
18-03  [FR  03-15128] 
Water  pollution  control: 
Pollutants  analysis  test 
procedures;  guidelines — 
Detection  and  quantitation 
procedures;  and 
detection  and 
quantitation  concepts 
assessment;  technical 
support  document; 
comments  due  by  8-15- 
03;  published  7-16-03 
[FR  03-17875] 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Deployment  and 
subscribership 
promotion  in  unserved 
and  underserved  areas, 
including  tribal  and 
insular  areas;  comments 
due  by  8-15-03; 
published  7-16-03  [FR 
•  03-17568] 

Lifeline  and  Link-Up 
programs:  comments 
due  by  8-18-03; 
published  7-17-03  [FR 
03-18056] 
Telecommunications  Act  of 
1996;  implementation — 
Numbering  resource 
optimization;  telephone 
number  portability; 
comments  due  by  8-20- 
03;  published  7-21-03 
[FR  03-18364] 
Radio  stations;  table  of 
assignments: 
California  and  Texas; 
comments  due  by  8-22- 
03;  published  7-18-03  [FR 
03-18228] 
Michigan;  comments  due  by 
8-22-03;  published  7-18- 
03  [FR  03-18249] 
Various  States;  comments 
due  by  8-22-03;  published 
7-18-03  [FR  03-18227] 
HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 
Electronic  cargo  information; 
advance  presentation 
requirement;  comments  due 
by  8-22-03;  published  7-23- 
03  [FR  03-18558] 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Ports  and  waterways  safety: 
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Arthur  Kill,  NJ  and  NY; 
regulated  navigation  area; 
comments  due  by  8-15- 
03;  published  7-16-03  [FR 
03-17906] 

Cuyahoga  River,  Cleveland, 
OH;  safety  zone; 
comments  due  by  8-15- 
03;  published  7-16-03  [FR 
03-17908] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Findings  on  petitions,  etc. — 

Johnston's  frankenia; 
delisting;  comments  due 
by  8-20-03;  published 
5-22-03  [FR  03-12748] 

Slickspot  peppergrass; 
comments  due  by  8-18- 
03;  published  7-18-03  [FR 
03-18402] 

Migratory  bird  hunting: 

Federal  Indian  reservations, 
off-reservation  trust  lands, 
and  ceded  lands; 
comments  due  by  8- 18-* 
03;  published  8-8-03  (FR 
03-20290] 

INTERIOR  DEPARTMENT 

Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
8-15-03;  published  7-16- 
03  [FR  03-17967] 

Ohio;  comments  due  by  8- 
20-03;  published  7-21-03 
[FR  03-18468] 

West  Virginia;  comments 
due  by  8-15-03:  published 
7-31-03  [FR  03-19436] 


NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Organization,  functions,  and 
authority  delegations: 
Temporary  duty  travel; 
issuance  of  motor  vehicle 
for  home-to-work 
transportation;  comments 
due  by  8-22-03;  published 
6-23-03  [FR  03-15693] 
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Agricultural  Marketing  Service 

PROPOSED  RULES 
Milk  marketing  orders: 
Pacific  Northwest  et  al.,  49375-49390 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Commodity  Credit  Corporation 

See  Forest  Service 

See  National  Agricultural  Statistics  Service         ^ 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals,  49421-49425 
Grants  and  cooperative  agreements;  availability,  etc.: 
National  Sheep  Industry  Improvement  Center;  sheep  and 
goat  industry  initiative,  49425-49429 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  49480-49481 . 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Lower  Mississippi  River — 
Head  of  Passes,  New  Orleans,  LA;  safety  zone,  49356- 
49359 
Puget  Sound,  WA— 
Large  passenger  vessels  protection;  security  and  safety 
zone.  49359-49362 
PROPOSED  RULES 
Drawbridge  operations: 

Louisiana,  49393-49395 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  49492-49493 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  implementation  of  Textile  Agreements 

NOTICES 

Textile  and  apparel  categories: 
China;  safeguard  actions  procedures  clarification,  49440 
Chinese  imports;  public  requests  for  safe  guard  actions, 
49440-49448 
Textiles  and  apparel  categories: 
Chinese  imports;  public  requests  for  safe  guard  actions, 
49448-49453 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs: 

Extra  long  staple  loan  cotton;  outside  storage.  49327- 
49329 

Sugar  Beet  Disaster  Program,  49329-49332 


Corporation  for  National  and  Community  Service 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals.  49453 

Delaware  River  Basin  Commission 

NOTICES 

Meetirigs  and  hearings:,  49453—49455 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Novartis  Pharmaceuticals  Corp.,  49522 

Education  Department 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissions,  and  approvals.  49455—49456 
Privacy  Act: 
Computer  matching  programs,  49456-49457 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Agere  Systems,  Inc..  49522 

Bindery  Inc.,  et  al,  49522-49524 

Culp.  Inc..  49524 

Fishing  vessel  WINDY  SEA.  49524 

Kline  Iron  &  Steel  Co.,  Inc.,  49525 

Luzenac  America,  Inc.,  49525 

Pillowrtex  Corp..  49525 

Raytheon  Aircraft  Co..  49525-49526 

Union  Underwear  Co.,  Inc,  49526 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
See  National  Nuclear  Security  Administration 

NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Rocky  Flats.  CO.  49457 
Natural  gas  exportation  and  importation: 
Transalta  Chihuahua  S.A.  de  C.V.,  49457-49458 
Transco  Energy  Marketing  Co.  et  al.,  49458-49459 

Engraving  and  Printing  Bureau 

NOTICES 
Privacy  Act: 
Systems  of  records,  49544—49545 

Environmental  Protection  Agency 

RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Arizona  and  Nevada,  49363-49365 
PROPOSED  RULES 

Air  programs;  approval  and  promulgation;  State  plans  for 
designated  facilities  and  pollutants: 
Arizona  and  Nevada,  49406 
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Superfimd  prpgram: 
National  oi  and  hazardous  substances  contingency 
plan — 
National  jriorities  list  update,  49406-49409 
Water  supply 
National  pr  meiry  and  secondary  drinking  water 
regulat  ons — 
Stage  2  d  sinfectants  and  disinfection  byproducts  rule 
and  Analytical  methods  for  chemical  contaminants 
approval,  49547-49681 
NOTICES 

Superfund;  re  sponse  and  remedial  actions,  proposed 
settlements,  etc.: 
Former  MaBory  Hat  Site,  CT,  49477^9478 

Executive  Offce  of  M\e  President 

See  Presidential  Documents 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus,  493 10-^9342 

Boeing,  49337-49339,  49342-49344 

Bombardier  49336-^9337 

Domier,  49!  134-^9336 

Rolls-Royce  pic,  49344-49345 
Airworthiness  standards: 

Special  conditions — 
Israel  Airu'aft  Industries  Model  1124  airplanes,  49332- 
4933'  [ 
Class  E  airspa  :e,  49345-49350 
Class  E  airspace;  correction,  49546 

PROPOSED  RULf  S 
Airworthines$  directives: 

AeroSpace  t'echnologies  of  Australia  Pty  Ltd.,  49390- 
49393   j 
NOTICES 
Exemption  petitions;  summary  and  disposition,  49538- 

49540 
Meetings: 

RTCA,  Inc..|49540-^9541 
Passenger  facility  charges;  applications,  etc.: 

Birmingham  International  Airport,  AL,  49541-49542 

Huntsville  Iptemational  Airport,  AL,  49542 

Federal  Communications  Commission 

RULES 

Frequency  allocations  and  radio  treaty  matters: 
Mobile  satellite  service  providers;  flexible  use  of  assigned 
spectrum  over  land-based  transmitters,  49372 
Radio  stations  table  of  assignments: 
California,  49372 

Virginia  and  West  Virginia,  49372-49373 
PROPOSED  RULiS 

Frequency  allocations  and  radio  treaty  matters: 
Non-geostationary  satellite  orbit  mobile  satellite  service 
systems  in  1.6/2.4  GHz  bands;  spectrum  sharing 
plan,  45409-49410 
Radio  stations;  table  of  assignments: 

California,  ^9410 
NOTICES  I 

Common  carr^r  services: 
Telecommutiications  relay  services — 
Sprint  Cotp.;  900  pay-per-call  services  via  711; 
decla  ratory  ruling  petition  and  clarification 
requ^t,  49478-49479 
Privacy  Act: 
Systems  of  Records,  49479-49480 


Rulemaking  proceedings;  petitions  filed,  granted,  denied, 
etc.,  49480 

Federal  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 
Various  States,  49365-49372 
NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  49493-49496 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

PM  Interconnection.  L.L.C.,  et  al.,  49466-49467 

Wisconsin  Electric  Power  Co.  et  al.,  49467-49468 
Environmental  statements;  availability,  etc.: 

Ford  Lake  Hydroelectric  Project,  Charter  Township  of 
Ypsilanti,  MI,  49468 
Hydroelectric  applications,  49469-49473 
Meetings: 

AquaEnergy  Group  Ltd.,  49473-49474 
Practice  and  procedure: 

Federal  Energy  Regulatory  Records  Information  System 
(FERRIS);  renamed  as  eLibrary,  49474 

Off-the-record  communications,  49474-49475 
Preliminary  permits  surrender: 

Public  Utility  District  No.  1  of  Franklin  County,  WA, 
49475 
Reports  and  guidance  documents;  availability,  etc.: 

Critical  energy  infrastructiire  information;  filing 
instructions,  49475-49476 
Applications,  bearings,  determinations,  etc.: 

Arizona  Public  Service  Co.  et  al.,  49459 

Canyon  Creek  Compression  Co.,  49459 

Gulf  South  Pipeline  Co.,  LP.  49459-49460 

International  Transmission  Co.,  49460 

MIGC,  Inc.,  49460 

National  Fuel  Gas  Supply  Corp.,  49460-49461 

Natiual  Gas  Pipeline  Co.  of  America,  49461 

Northwest  Pipeline  Corp.,  49461 

OkTex  Pipeline  Co.,  49461-49462 

PJM  Interconnection,  LLC,  49462 

Questar  Pipeline  Co.,  49462-49463 

Questar  Southern  Trails  Pipeline  Co.,  49463 

RAM  Energy  Products,  L.L.C.,  49463 
\    Riverside  Energy  Center,  LLC,  49463-49464 

Sinclair  Oil  Corp.  et  al.,  49464 

Southern  Star  Central  Gas  Pipeline,  Inc.,  49464-49465 

TransColorado  Gas  Transmission  Co.,  49465 

Transcontinental  Gas  Pipe  Line  Corp.,  49465 

Tuscarora  Gas  Transmission  Co..  49465-49466 

Fish  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  and  marine  mammal 

permit  applications,  49511 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Bastrop  County,  TX;  Houston  toad.  49511-49512 
Marine  mammal  permit  applications,  49512 
Reports  and  guidance  dociiments;  availability,  etc.: 
Endangered  foreign  species;  enhancement-of-survival 
permits,  49512-49518 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Carprofen,  49350-49351 
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Medical  devices: 
Ophthalmic  devices — 
Headband  mirror;  CFR  correction,  49351  ^ 

NOTICES 
Human  drugs: 
New  drug  applications — 
Eli  Lilly  and  Co.  et  al;  approval  withdrawn,  49481- 
49488 
Meetings: 
Anesthetic  and  Life  Support  Drugs  Advisory  Committee; 

correction,  49488 
Dermatolotic  and  Ophthalmic  Drugs  Advisory  Committee. 
49488 
Reports  and  guidance  documents;  availability,  etc.: 
Instructions  and  template  for  chemistry  manufactiiring, 
and  control  reviewers  of  himian  somatic  cell  therapy 
investigational  new  drug  applications,  49488-49489 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
Alabama 
E.I.  Dupont  de  Nemours  &  Co.;  crop  protection 
products  and  related  chemicals  manuafactiire. 
49433 

Forest  Service 

PROPOSED  RULES 

National  Forest  System  land  and  resource  management 
planning: 
Special  areas — 
Roadless  area  conservation,  49395 
Roadless  area  conservation;  Tongass  National  Forest, 
AK,  49395-49396 
NOTICES 
Environmental  statements;  notice  of  intent:  " 

Custer  National  Forest,  MT  and  SD,  49429-49431 
Meetings: 
Lake  Tahoe  Basin  Federal  Advisory  Committee.  49431 
Resoiut;e  Advisory  Committees — 
Crook  Coimty,  49431 
Eastern  Arizona  Counties,  49432 

Harry  S.  Truman  Scholarship  Foundation 

NOTICES 

Meetings;  Sunshine  Act,  49480 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Maternal  and  Child  Health  Federal  Set-Aside  Program — 
State  Oral  Health  Collaborative  Systems  Program, 
49489-49491 
Privacy  Act: 

Systems  of  records,  49491—49492 

Homeland  Security  Department 

See  Coast  Guard 

See  Federal  Emergency  Management  Agency 

See  Transportation  Security  Administration 

Interior  Department 

See  Fish  and  Wildlife  Service 


See  Land  Management  Biu^au 
See  Minerals  Management  Service 

international  Trade  Administration 

NOTICES 

Antidumping: 
Frozen  concentrated  orange  juice  from — 

Brazil,  49433-49434 
Glycine  from — 

China,  49434-^9435 
Preserved  mushrooms  from — 

India.  49435-49436 
Prestressed  concrete  steet  wire  strand  from — 

Various  coimtries,  49436 

International  Trade  Commission    ~ 

NOTICES 

Import  investigations:  * 

Home  vacuum  packaging  machines,  49521-49522 

Justice  Department 

See  Drug  Enforcement  Administration 

l^bor  Department 

See  Employment  and  Training  Adnunistration 

L^nd  Management  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 

submissioi>s,  and  approvals,  49518-49520 
Oil  and  gas  leases: 

Wyoming,  49520 
Survey  plat  filings: 

Alaska.  49520 

Merit  Systems  Protection  Board 

NOTICES 
Privacy  Act: 
Systems  of  records,  49526-49527 

Minerals  Management  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Pacific  OCS— 
ExxonMobil  Offshore  Power  System  Repair  Project, 
49520-49521 

Mational  Agricultural  Statistics  Service 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Agriculture  Statistics  Advisory  Committee,  49432 

National  Institutes  of  Health 

NOTICES 

Meetings: 
Lupus  Today;  Research  into  Action  Conference,  49492 

National  Nuclear  Security  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental  review 
determinations;  availability,  etc.: 
Los  Alamos  National  Laboratory,  NM,  49476-49477 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
American  Fisheries  Act;  implementation;  correction, 
49374 


VI 


Federal  Register/ Vol.  68,  No.  159 /Monday,  August  18,  2003 /Contents 


col 


Coast 


PROPOSED  RULI  S 
Fishery  consei  vation 

Alaska;  fishfries 
Pacific 

West  Coast 
Pacific 
NOTICES 
Grants  and  c 

National  Mi-ine 
Progran 
Meetings 

New  Englan^ 
Permits: 

Endangered 

Scientific  research 


and  management: 
of  Exclusive  Economic  Zone — 
49416-49420 
:  States  and  Western  Pacific  fisheries — 
groimdfish,  49415-49416 


ooperative  agreements;  availability,  etc.: 

Fisheries  Service  Cooperative  Research 
49437 

Fishery  Management  Council,  49437 

and  threatened  species,  49437-49438 
49438^9439 


gi' 


Nuclear  Regu|atory  Commission 

NOTICES 

Reports  and 

Post-fire  saf(  i 
inspect 
Applications, 

Arizona  PuHlic 


idance  documents;  availability,  etc.: 
shutdown  inspections;  risk-informed 

guidance.  49529-49533 
learings,  determinations,  etc.: 

Service  Co.,  49527-49529 


lan 


Office  of  Unit^  States  Trade  Representative 

See  Trade  Repl'esentative,  Office  of  United  States 

Postal  Servic 

RULES 

Domestic  Mail  Manual: 

Semipostal  -tamp;  price,  49362-49363 
PROPOSED  RULE  S 
Domestic  Mail  Manual: 
•  Pressure-sen  sitive  package  lables  redesign,  49396-49406 

Presidential  Documents 

ADMINISTRATIVE  ORDERS 

Palestinian  Au  thority;  imposition  and  waiver  of  sanctions 

(President  al  Determination  No.  2003-30  of  August  7, 

2003).  493  23 
Turkmenistan;  waiver  determination  under  the  Trade  Act  of 

1974  (Presidential  Determination  No.  2003-31  of 

August  8,  2003),  49325      *    ^ 

Securities  and  Exchange  Commission 

NOTICES  I 

Investment  Company  Act  of  1940: 

Exemption  m)plications — 

Managers  Funds  et  al.,  49533-49534 
Joint  Industry  'Ian: 

Cincinnati  Stock  Exchange,  Inc.,  et  al.,  49534-49535 


Self-regulatory 


Cincinnati  Stock  Exchange,  Inc.,  49535—49536 


State  Departnr^nt 

RULES 

Visas;  immi 

Diversity 

electronic 
Visas;  nonim 

Automatic  v|sa 
NOTICES 
Meetings: 

Internationa 


ligrc  nt 
Vina 


organizations;  proposed  rule  changes: 


documentation: 

Program;  diversity  immigrant  status; 
petition,  49353-49356 
rant  dociunentation: 

revalidation,  49351-49353 


Telecommunication  Advisory  Committee, 
49536-49537 


Grants  and  cooperative  agreements;  availability,  etc.: 
Human  rights  and  democratization  initiatives  in  Western 
Hemisphere  [Editorial  Note:  This  document 
appearing  at  68  FR  48985  in  the  Federal  Register  of 
August  15,  2003,  was  inadvertently  dropped  from 
that  issue's  Table  of  Contents.] 

Statistical  Reporting  Service 

See  National  Agricultural  Statistics  Service 

Surface  Transportation  Board 

NOTICES 

Motor  carriers: 

Control  applications —  ' 

Lincolnshire  Equity  Fund  11,  L.P.  et  al.,  49542-49543 
Rail  carriers 

Waybill  data;  release  for  use,  49543 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements  . 

Trade  Representative,  Office  of  United  States 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Trade  Policy  Staff  Committee — 
Caribbean  Basin  Economic  Recovery  Act  and  Caribbean 
Basin  Trade  Partnershipo  Act;  report  to  Congress; 
comment  request,  49537-49538 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Surface  Transportation  Board 
See  Transportation  Statistics  Bureau 
RULES 

Standard  time  zone  boundaries: 
North  Dakota;  technical  correction  to  rule  and  rule 
withdrawn,  49373-49374 

Transportation  Security  Administration 

PROPOSED  RULES 

Privacy  Act;  implementation: 

Exemptions,  49410-49414 
NOTICES 
Privacy  Act: 

Systems  of  records,  49496-49511 

Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities;  proposals, 
submissions,  and  approvals,  49543—49544 

Treasury  Department 

See  Engraving  and  Printing  Bureau 


Separate  Parts  In  This  Issue 

Part  11 

Environmental  Protection  Agency,  49547—49681 
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Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  niunbers,  online  resources,  finding  aids,  reminders, 
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Presidential  Documents 


Presidential  Detenninatioii  No.  2003-30  of  August  7,  2003 

Imposition  and  Waiver  of  Sanctions  Under  Section  604  of 
the  Foreign  Relations  Authorization  Act  (Public  Law  107- 
228) 


Memorandum  for  the  Secretary  of  State 

Consistent  with  the  authority  contained  in  section  604  of  the  FY  2003 
Foreign  Relations  Authorization  Act  (Public  Law  107-228)  (the  "Act"),  and 
with  reference  to  the  determinations  set  out  in  the  report  to  the  Congress 
transmitted  herewith,  consistent  with  section  603  of  that  Act,  regarding 
noncompliance  by  the  PLO  and  the  Palestinian  Authority  with  certain  com- 
mitments, I  hereby  impose  the  sanction  set  out  in  section  604(a)(2)  "Down- 
grade in  Status  of  the  PLO  Office  in  the  United  States."  This  sanction 
is  imposed  for  a  period  of  180  days  from  the  date  hereof  or  imtil  such 
time  as  the  next  report  required  by  section  603  of  the  Act  is  transmitted 
to  the  Congress,  whichever  is  later.  You  are  authorized  and  directed  to 
transmit  to  the  appropriate  congressional  committees  the  initial  report  de- 
scribed in  section  603  of  the  Act. 

Furthermore,  I  hereby  determine  that  it  is  in  the  national  security  interest 
of  the  United  States  to  waive  that  sanction,  pursuant  to  section  604  of 
the  Act.  This  waiver  shall  be  effective  for  a  period  of  180  days  from  the 
date  hereof  or  until  such  time  as  the  next  report  required  by  section  603 
of  the  Act  is  transmitted  to  the  Congress,  whichever  is  later.  You  are  hereby 
authorized  and  directed  to  transmit  this  determination  to  the  Congress  and 
to  publish  it  in  the  Federal  Register. 


U^ 


THE  WHITE  HOUSE. 
Washington,  August  7.  2003. 
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Presidential  Documents 


Presidential  Determination  No.  2003-31  of  August  8,  2003 
Determination  on  Turkmenistan 

Memorandum  for  the  Secretary  of  State 

Pursuant  to  Presidential  Determination  98-7  of  December  5,  1997, 
Turkmenistan  was  found  to  be  not  in  violation  of  paragraph  (1),  (2),  or 
(3)  of  subsection  402(a)  of  the  Trade  Act  of  1974  (19  U.S.C.  2432(a)  and 
2439(a))  (the  "Act")  or  paragraph  (1),  (2),  or  (3)  of  subsection  409(a)  of 
the  Act.  That  determination  with  respect  to  Turkmenistan  is  no  longer 
in  effect. 

Consistent  with  section  402(c)(2)(A)  of  the  Act,  I  determine  that  a  waiver 
by  Executive  Order  of  the  application  of  subsections  (a)  and  (b)  of  section 
402  of  the  Act  with  respect  to  Turkmenistan  will  substantially  promote 
the  objectives  of  section  402. 

On  my  behalf,  please  transmit  this  determination  to  the  Speaker  of  the 
House  of  Representatives  and  to  the  President  of  the  Senate. 

You  are  authorized  and  directed  to  publish  this  determination  in  the  Federal 
Register. 


t^ 


THE  WHITE  HOUSE, 
Washington,  August  8.  2003. 


[FR  Doc.  03-21199 
Filed  8-15-03;  8:45  am) 
Billing  code  4710-10-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1427 
RIN  0560-AH03 

Outside  Storage  of  Extra  Long  Staple 
Loan  Cotton 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  rule  amends  cotton  loan 
eligibility,  packaging,  and  storage 
approval  requirements  to  permit  extra 
long  staple  (ELS)  cotton  to  be  stored 
outside  while  pledged  as  collateral  for  a 
Commodity  Credit  Corporation  (CCC) 
marketing  assistance  loan.  The  intent  of 
this  rule  is  to  permit  producers  to 
reduce  storage  costs  for  ELS  cotton 
without  increasing  risk  of  quality  or 
value  loss  to  producers,  merchants, 
CCC,  or  ultimate  users  of  the  cotton. 
This  interim  rule  is  effective  upon  its 
publication,  but  provides  an 
opportimity  for  the  public  to  comment 
on  the  administration  of  the  new 
provisions. 

DATES:  This  rule  is  effective  August  18, 
2003.  Comments  on  this  rule  should  be 
submitted  on  or  before  September  17, 
2003  to  be  assured  of  consideration. 
ADDRESSES:  Address  all  conunents 
concerning  this  interim  final  rule  to 
John  Johnson,  Deputy  Administrator  for 
Farm  Programs,  USDA/Farm  Service 
Agency,  1400  Independence  Avenue, 
SW,  STOP  0510,  Washington,  DC 
20250-0510.  Comments  may  be 
submitted  by  electronic  mail  to 
johnjohnson@wdc.usda.gov,  or  through 
the  Internet  at  www.reguIations.gov. 
Conoments  received  in  connection  with 
this  rule  may  be  viewed  by  contacting 
Mr.  Johnson  and  arranging  a  time  during 
normal  business  hours.  Persons  with 
disabilities  who  require  alternative 


means  for  communication  (Braille,  large 
print,  audio  tape,  etc.)  should  contact 
the  USDA  Target  Center  at  (202)  720- 
2600  (voice  and  TDD). 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Johnson  at  (202)  720-3175,  or  via 
electronic  mail  at 

johnjohnson@wdc.  usda.gov.  Persons 
with  disabilities  who  require  alternative 
means  for  commimication  (Braille,  large 
print,  audiotape,  etc.)  should  contact  the 
USDA  Target  Center  at  (202)  720-2600 
(voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Background 

Current  Rule 

Current  CCC  regulations  require  a 
warehouse  operator  to  promptly  place 
cotton  stored  outside  witJiin  the 
warehouse  when  notified  that  a  loan  has 
been  made  on  such  cotton.  CCC  is 
amending  regulations  to  allow  outside 
storage  of  ELS  by  producers  who  meet 
the  requirements  of  this  interim  rule. 
All  other  requirements  in  7  CFR  part 
1427  for  cotton  loan  eligibility  will 
continue  to  apply. 

Reason  for  Change 

CCC  is  making  this  change  to  reduce 
the  costs  to  producers  of  storing  ELS 
cotton  in  areas  of  the  country  where 
outside  storage  is  a  cost  effective  and 
accepted  industry  practice.  CCC  has 
determined  that  outside  storage  may  be 
effective  at  lowering  the  costs  of  ELS 
cotton  storage  with  minimal  increased 
risk.  This  rule  is  effective  beginning 
with  2003-crop  ELS  cotton  and  will  be 
effective  for  subsequent  crops.  In  order 
to  implement  this  change,  the  CCC 
cotton  marketing  assistance  loan 
agreement  (attached  to  this  rule  as  an 
exhibit)  is  also  amended  to  include  the 
following  conditions: 

Outside  Storage  Requirements 

Eligible  Cotton:  ELS  cotton  pledged  as 
collateral  for  a  CCC  marketing  assistance 
loan  may  he  stored  outside  by  the 
producer  only  if  all  requirements  in  CFR 
part  1427  are  met  except  the  cotton 
must  be  (1)  hermetically  sealed  to 
maintain  internal  bale  humidity  at  a 
certain  level,  and  (2)  packaged  using 
bale  ties  and  bags  that  meet  or  exceed 
industry  minimum  standards  for  gauge, 
gauge  tolerance,  tensile  strength, 
elongation,  tear  resistance,  impact 
resistance,  slip  characteristics,  size  or 
length,  and  rust  inhibition,  as  applicable 


to  the  materials  selected  for  use. 
Additionally,  the  producer  must  not 
pledge  as  loan  collateral  any  bale  with 
a  torn  bag  that  is  stored  outside. 

Storage  area:  The  outside  storage  area 
must  be:  (1)  Limited  to  an  area 
identified  as  suitable  for  cotton  storage; 
(2)  constructed  so  as  to  prevent  water 
acciunulation  under  the  cotton;  and  (3) 
serviced  by  bale  handling  equipment 
that  will  not  damage  the  sealed  bale  (no 
bale  hooks);  and  (4)  serviced  by  bale 
handling  and  transport  systems  that  will 
not  degrade  the  drainage  characteristics 
of  the  storage  area. 

Additional  limitations:  CCC  will  not 
pay  handling  charges  to  move  cotton 
between  inside  and  outside  storage. 
Also,  the  producer  must  deliver  all 
outside-stored  forfeited  ELS  to  a  site 
designated  by  CCC  and  re-class  such 
cotton  within  30  days  after  the  date  of 
delivery.  The  producer  will  be 
responsible  for  any  charges  for  this 
delivery,  re-classification,  receiving 
charges,  weighing,  issuance  of  an 
electronic  warehouse  receipt,  and  other 
charges  as  may  be  levied  by  the 
warehouse  associated  with  outside- 
stored  cotton. 

Notice  and  Comment 

Section  1601(c)  of  the  Farm  Security 
and  Rural  Investment  Act  of  2002  (2002 
Act)  provides  that  the  regulations 
needed  to  implement  Title  I  of  the  2002 
Act,  including  those  involved  here,  may 
be  promulgated  without  regard  to  the 
notice  and  comment  provisions  of  5 
U.S.C.  553  or  the  Statement  of  Policy  of 
the  Secretary  of  Agriculture  effective 
July  24, 1971,  (36  FR  13804)  relating  to 
notices  of  proposed  rulemaking  and 
public  participation  in  rulemaking. 
Because  this  rule  involves  technical 
storage  and  packaging  requirements,  it 
was  determined  that  it  was  in  the 
public's  interest  to  solicit  comments  on 
the  rule.  The  rule  is  effective  upon 
publication  in  order  to  provide  its 
benefit  to  producers  for  2003,  and 
because  the  rule  is  consistent  with 
commercial  storage  practices  used, 
under  limited  circumstances,  for  years. 

Executive  Order  12866 

This  interim  rule  has  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  Executive  Order  12866 
and  has  been  designated  as  "not 
significant" 
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Paperwork  Reduction  Act 

Section  1601(c)  of  the  2002  Act 
provides  that  these  regulations  may  be 
promulgated  and  the  programs 
administered  without  regard  to  chapter 
5  of  title  44  of  the  United  States  Code 
(the  Paperwork  Reduction  Act). 
Accordingly,  these  regulations  and  the 
forms  and  other  information  collection 
activities  needed  to  administer  the 
provisions  authorized  by  these 
regulations  are  not  subject  to  review  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act. 

Govermnent  Paperwork  Elimination 
Act 

CCC  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 
Act,  which  requires  Federal 
Government  agencies  to  provide  the 
public  the  option  of  submitting 
information  or  transacting  business 
electronically  to  the  maximum  extent 
possible.  However,  the  contract  and 
other  information  collections  required 
by  this  rule  are  not  yet  fully 
implemented  for  the  public  to  conduct 
business  with  FSA  electronically.  CCC 
will  make  the  Outside  Storage  ' 
Addendum  available  on  the  agency's 
Internet  web  site.  The  form  may  be 
completed  and  saved  on  a  computer,  but 
must  be  printed,  signed  and  submitted 
to  FSA  in  paper  form. 

List  of  Subjects  in  7  CFR  Part  1427 

Agricultiu-al  commodities. 
Cottonseeds,  Price  support  programs, 
Warehouses. 

■  Accordingly,  CCC  amends  7  CFR  part 
1427  as  follows: 

PART  1427— COTTON 

■  1.  The  authority  citation  for  part  1427 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7231-7237;  and  15 
U.S.C.  714b  and  714c. 

■  2.  Amend  §  1427.5  by  revising 
paragraph  (b)(3)  and  (10)  to  read  as 
follows: 

§  1 427.5    General  eligibility  requirements. 

***** 

(b)*   *   * 
.     (3)  Be  represented  by  a  warehouse 
receipt  meeting  the  requirements  of 
§  1427.11,  except  as  provided  in 
§§  1427.10(e)  and  1427.23(a)(4); 
***** 

(10)  Be  packaged  in  materials  which 
meet  the  specifications  adopted  by  the 
Joint  Cotton  Industry  Bale  Packaging 
Committee  sponsored  by  the  National 
Cotton  Council  of  America  for  the 
applicable  year  or  which  are  identified 
and  approved  by  the  Joint  Industry  Bale 


Packaging  Committee  as  experimental 
packaging  materials  for  the  applicable 
crop  year,  except  that  producers 
approved  for  the  outside  storage  of  2003 
and  subsequent  crops  of  ELS  cotton  as 
provided  for  in  §  1427.10(e)  must  assure 
that  the  packaging  materials  used  for 
bales  stored  outside  must  meet  the 
materials,  sealing,  and  humidity 
specifications  contained  in  the  outside- 
storage  addendum  to  their  ELS  cotton 
marketing  assistance  loan  agreement. 
***** 

■  3.  Amend  §  1427.10  by  adding 
paragraph  (e)  to  read  as  follows: 

§  1 427.1 0    Approved  storage. 

***** 

(e)  With  respect  to  2003  and 
subsequent  crops  of  ELS  cotton,  a 
producer  may  obtain  a  loan  on  cotton 
that  is  not  stored  as  otherwise  provided 
in  this  section  if  such  cotton  is  stored: 

(1)  At  a  commercial  entity  that  is 
involved  in  the  handling  or  storage  of 
cotton  in  a  county  where  the  10-year 
average  level  of  precipitation  is  10 
inches  or  less; 

(2)  The  site  is  constructed  so  as  to 
prevent  the  accumulation  of  water 
under  such  cotton;  and 

(3)  As  otherwise  provided  in  the  loan 
agreement.  The  collateral  for  such  loan 
shall  be  as  specified  in  the  loan 
agreement  and  may  include  the  actual 
bale  of  cotton  or  a  document  of  title 
representing  such  cotton. 

■  4.  Amend  §  1427.18  by  adding 
paragraph  (k)  to  read  as  follows: 

§  1 427.1 8    Liability  fo  the  producer. 

***** 

(k)(l)  Notwithstanding  any  other 
provision  of  this  part,  for  ELS  cotton 
stored  as  provided  in  §  1427.10(e),  the 
producer  shall  be  liable  for  all  costs 
associated  with  the  storage  of  the  cotton 
while  it  is  stored  outside.  CCC  shall 
make  no  storage  payment  or  any  other 
payment  with  respect  to  ELS  cotton 
stored  as  provided  in  §  1427.10(e). 

(2)  The  producer  of  ELS  cotton  which 
is  stored  as  provided  in  §  1427.10(e) 
shall: 

(i)  Certify  the  quantity  of  such  cotton 
on  the  loan  application; 

(ii)  Be  responsible  for  any  loss  in 
quantity  or  quality  of  such  cotton; 

(iii)  If  the  loan  is  satisfied  by  forfeiting 
the  cotton  to  CCC,  be  responsible  for  all 
costs  associated  with  delivering  such       ' 
cotton  to  a  warehouse  designated  by 
CCC,  all  costs  associated  with  any  re- 
classification and  repackaging  that  may 
be  required  by  CCC  or  the  warehouse 
operator  to  whom  the  cotton  is 
delivered,  all  charges  by  the  receiving 
warehouse  for  receiving  the  cotton  and 
issuing  an  electronic  warehouse  receipt 
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for  the  cotton,  and  other  charges  as  may 
be  levied  by  the  warehouse  specific  to 
outside-stored  cotton;  and 

(iv)  Not  move  such  cotton  after  the 
loan  application  is  submitted  to  CCC 
without  prior  written  approved  of  the 
county  committee.  Failure  of  the 
producer  to  receive  such  permission 
shall  subject  the  producer  to 
administrative  actions. 
■  5.  Amend  §  1427.21  by  adding 
paragraph  (d)  to  read  as  follows: 

§1427.21     Settlement. 

*         *         *         *         *     ' 

(d)  With  respect  to  ELS  cotton  which 
is  stored  as  provided  in  §  1427.10(e), 
settlement  of  loans  shall  be  made  based 
upon  the  determination  of  the  quantity 
and  quality  made  by  CCC  at  thb  time  of 
acceptance  of  the  cotton  by  CCC  at  the 
warehouse  designated  by  CCC  as 
provided  in  §  1427.18(k). 

Signed  in  Washington,  DC.  on  August  7, 
2003. 
Verle  E.  Lanier, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

Note:  The  following  appendix  vdll  not 
be  published  in  the  Code  of  Federal 
Regulations. 

U.S.  Department  of  Agriculture 

Commodity  Credit  Corporation 

Outside  Storage  (Cotton)  Appendix  to  Note 
and  Security  Agreement  Terms  and 
Conditions 

PART  A— TERMS  AND  CONDITIONS 

A  producer  submitting  cotton  to  the 
Commodity  Credit  Corporation  as  collateral 
for  a  marketing  assistance  loan  may  store 
such  collateral  outside  subject  to  the 
following  terms  and  conditions: 

(1)  Collateral  Identification.  The  producer 
must  identify  all  outside-stored  cotton  loan 
collateral  by  providing  CCC,  for  each 
individual  bale,  the  gin  code  number  (5-digit 
number)  and  gin  bale  number  (gin-assigned 
7-digit  number)  as  presented  to  the 
Agricultural  Marketing  Service  (AMS)  for 
classification  services,  and  the  bale  net 
weight. 

(2)  Collateral  Location.  The  producer  rnust 
provide  CCC  the  address,  and  any  additional 
storage  location  information  sufficient  to 
enable  a  CCC  representative  to  locate  the 
cotton. 

(3)  Initial  Classification  Information.  The 
producer  must  provide  that  AMS 
classification  information,  based  on  bale 
samples  collected  by  an  AMS-approved 
sampler,  is  available  to  CCC. 

(4)  Classification  Information  for  Forfeited 
ELS  Cotton.  In  addition  to  submitting  bale 
samples  as  required  by  paragraph  (3)  of  this 
appendix,  for  all  outside-stored  ELS  loan 
collateral  delivered  to  CCC  in  satisfaction  of 
the  loan  obligation,  the  producer  is 
responsible  to  provide,  within  30  days  after 
the  date  of  delivery  of  the  cotton  into  a 


warehouse  designated  by  CCC,  AMS 
classihcation  information,  based  on  bale 
samples  collected  by  an  AMS-approved 
sampler. 

(5)  Settlement.  Notwithstanding  provisions 
of  paragraph  9(c)  of  the  Note  and  Security 
Agreement  Terms  and  Condition  (form  CCC- 
601),  if  the  producer  elects  to  forfeit  outside- 
stored  loan  collateral  in  satisfaction  of  the 
amount  due:  (i)  the  value  of  the  collateral  for 
purposes  of  settlement  will  be  determined 
using  the  applicable  schedules  of  premiums 
and  discounts  on  the  basis  of  the 
classification  information  provided  after 
delivery  of  the  cotton  to  CCC;  and,  (ii)  the 
collateral  shall  be  delivered  to  CCC  in  the 
original  bags  with  original  bale  identification 
as  provided  by  the  ginner. 

(6)  Settlement  Charges.  If  the  producer 
forfeits  outside-stored  ELS  cotton  loan 
collateral  to  CCC  in 'satisfaction  of  the 
amount  due,  the  producer  is  liable,  in 
addition  to  charges  included  in  paragraph  4 
of  the  Note  and  Security  Agreement  Terms 
and  Condition  (form  CCC-6Q1),  for  (i) 
expenses  or  charges  associated  with  the 
storage  of  the  cotton  during  the  period  of  the 
loan,  and  (ii)  charges  levied  by  the 
warehouse  associated  with  receiving, 
weighing,  compression,  issuance  of  an 
electronic  warehouse  ref:eipt,  other  charges 
as  may  be  levied  by  the  warehouse  specific 
to  outside-stored  cotton,  and  for 
classification  services  as  required  under 
paragraph  (4)  of  this  appendix. 

PART  B— PRODUCER  CERTIRCATION 

^I  accept  that  the  terms  and  conditions  of 
this  appendix  apply  to  the  cotton  pledged  as 
collateral  for  this  loan.  I  certify  that  the 
cotton  pledged  as  collateral  for  this  loan  is 
packaged  in  a  hermetically  sealed  bag, 
packaged  at  a  measured  internal  humidity 
level  established  by  the  gin  as  appropriate  to 
safeguard  cotton  quality,  using  packaging 
materials  that  meet  or  exceed  industry 
minimum  standards.  I  further  certify  that  the 
storage  area  is  suitable  for  cotton  storage,  is 
constructed  to  prevent  water  accumulation 
under  the  cotton,  is  outside  a  100-year 
floodplain,  and  is  serviced  by  bale  handling 
and  transport  equipment  that  will  not 
damage  the  sealed  bag  or  degrade  the 
drainage  characteristics  of  the  storage  area. 
Signatureof  Contact  Producer        Date 


Signature  of  Other  Producer  Date 
Signature  of  Other  Producer  Date 
|FR  Doc.  03-20879  Filed  8-15-03;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1481 
RIN  056O-AH04 

Sugar  Beet  Disaster  Program 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACmON:  Final  rule. 

SUMMARY:  This  rule  implements 
provisions  of  the  Agricultural 
Assistance  Act  of  2003,  related  to  the 
Sugar  Beet  Disaster  Program.  This 
program  will  assist  sugar  beet  producers 
who  suffered  production  losses  for 
either  the  2001  or  2002  crop  year  due 
to  weather  related  disasters  which 
resulted  in  the  prevention  of  planting  or 
the  reduction  of  quantity  or  quality 
while  the  beets  were  in  the  field. 
EFFECTIVE  DATE:  August  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Biastock,  Production, 
Emergencies,  and  Compliance  Division, 
Farm  Service  Agency  (FSA),  U.S. 
Department  of  Agriculture,  1400 
Independence  Ave.  SW.,  Stop  0517, 
Washington,  DC  20250-0540,  telephone 
(202)  720-6336;  e-mail  address: 
sharon_biastock@wdc.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

This  final  rule  implements  Sec.  208  of 
the  Agricultural  Assistance  Act  of  2003 
(Pub.  L.  108-7)  related  to  the  Sugar  Beet 
Program.  The  statute  provides  that  the 
Secretary  of  Agriculture  (Secretary)  may 
use  up  to  $60  million  of  the  funds  of  the 
Commodity  Credit  Corporation  (CCC)  to 
pay  producers  with  sugar  beet  crops 
who  were  adversely  affected  by  weather 
for  in-field  losses  prior  to  harvest  for 
either  the  2001  or  2002  crop  year,  but 
not  both,  as  elected  by  the  producers. 
Congress  set  forth  a  clear  separate 
funding  and  authorization  to 
accommodate  the  specific  needs  of 
sugar  beet  growers.  Therefore, 
modifications  to  the  disaster  assistance 
provisions  for  other  crops  have  been 
made  to  meet  those  needs  of  sugar  beet 
growers. 

CCC  is  promulgating  this  rule  as  7 
CFR  part  1481,  and  replacing  the 
current  regulations  in  that  part 
governing  the  Limited  California 
Cooperative  Insolvency  Payment 
Program  (LCCIPP).  The  LCCIPP  was 
authorized  by  section  843  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  2001 
(Pub.  L.  106-387.  114  Stat.  1549)  and 
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This  rule  ha<  been  reviewed  in 
accordance  wilh  Executive  Order  12988. 
This  rule  preer  ipts  State  laws  that  are 
inconsistent  w  th  this  rule.  Before 
judicial  action  may  be  brought  on  this 
rule,  the  administrative  remedies  must 
be  exhausted. 


Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  is  not  applicable  to 
this  rule  because  USDA  is  not  required 
by  5  U.S.C.  553  or  any  other  law  to 
publish  a  notice  of  proposed  rulemaking 
for  the  subject  matter  of  this  rule. 
Further,  in  any  case,  this  rule  does  not 
impose  any  mandates  on  State,  local  or 
tribal  governments,  or  the  private  sector. 

Paperwork  Reduction  Act 

Section  217  of  Public  Law  108-7 
requires  that  the  promulgation  of  the 
regulations  and  administration  of  this 
title  shall  be  made  without  regard  to  the 
notice  and  comment  provisions  of 
section  553  of  title  5,  United  States 
Code;  the  Statement  of  Policy  of  the 
Secretary  of  Agriculture  effective  July 
24,  1971  (36  FR  13804),  relating  to 
notices  of  proposed  rule  making  and 
public  participation  in  rulemaking;  and 
44  U.S.C.  chapter  35  (the  Paperwork 
Reduction  Act  (PRA)). 

Government  Paperwork  Elimination 
Act 

CC-C  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 
Act.  which  requires  Federal 
Government  agencies  to  provide  the 
public  the  option  of  submitting 
information  or  transacting  business 
electronically  to  the  maximum  extent 
possible.  However,  the  forms  and  other 
information  collection  activities 
required  by  participation  in  the  Sugar 
Beet  Disaster  Program  are  not  yet  fully 
implemented  for  the  public  to  conduct 
business  with  FSA  electronically.  CCC 
will  make  the  application  for  the  Sugar 
Beet  Disaster  Program  available  on  the 
agency's  Internet  Web  site.  The  form 
may  be  completed  and  saved  on  a 
computer,  but  must  be  printed,  signed 
and  submitted  to  an  FSA  County  Office 
in  paper  form. 

Federal  Assistance  Program 

This  rule  affects  the  following  FSA 
program  listed  in  the  Catalog  of  Federal 
Domestic  Assistance:  10.073 — Crop 
Disaster  Program. 

List  of  Subjects  in  7  CFR  part  1481 

Agriculture.  Sugcir,  Disaster 
Assistance. 

■  Accordingly.  7  CFR  part  1481  is 
revised  as  follows: 

PART  1481— SUGAR  BEET  DISASTER 
PROGRAM 

Sec. 

1481.1  Applicability. 

1481.2  Administration. 

1481.3  Definitions. 


1481.4  Producer  eligibility. 

1481.5  Sign-up  period. 

1481.6  Proof  of  loss. 

1481.7  Indemnity  benefits. 

1481.8  Availability  of  funds. 

1481.9  Limitations  on  payments. 

1481.10  Crop  insurance  linkage. 

1481.11  Miscellaneous  provisions. 

Authority:  Pub.  L.  106-387.  114  Stat.  1549; 
Pub.  L.  108-7.  117  Stat.  11:  15  U.S.C.  714  et 
seq. 

§1481.1    Applicability. 

(a)  This  part  sets  forth  the  terms  and 
conditions  applicable  to  the  Sugar  Beet 
Disaster  Program. 

(b)  Producers  who  were  prevented 
from  planted  sugar  beets,  or  who 
suffered  either  quantity  or  quality  losses 
in  excess  of  35  percent  to  sugar  beets 
while  in  the  field  in  2001  or  2002  due 
to  adverse  weather  will  be  considered 
eligible  for  benefits  for  either  of  those 
years,  but  not  both. 

§1481.2    Administration. 

Where  circumstances  preclude 
compliance  with  §  1481.4  due  to 
circumstances  beyond  the  applicant's 
control,  the  FSA  county  or  State 
committee  may  request  that  relief  be 
granted  by  the  Deputy  Administrator 
under  this  section.  In  such  cases,  except 
for  statutory  deadlines  and  other 
statutory  requirements,  the  Deputy 
Administrator  may,  in  order  to  more 
equitably  accomplish  the  goals  of  this 
part,  waive  or  modify  deadlines  and 
other  program  requirements  if  the  ' 

failure  to  meet  such  deadlines  or  other 
requirements  does  not  adversely  affect 
operation  of  the  program  and  are  not 
prohibited  by  statute. 

§1481.3    Definitions. 

The  definitions  in  this  section  shall 
apply  to  this  part. 

Application  means  the  Sugar  Beet 
Disaster  Program  Application,  as 
provided  by  and  available  in  any  FSA 
office. 

CCC  means  the  Commodity  Credit 
Corporation. 

CDP  means  the  Crop  Disaster  Program 
authorized  in  7  CFR  part  1480. 

Deputy  Administrator  means  the 
Deputy  Administrator  of  Farm 
Programs.  Farm  Service  Agency,  U.S. 
Department  of  Agriculture  or  a  designee. 

Eligible  losses  are  any  sugar  beet 
losses  in  excess  of  35  percent  to  either 
quantity  or  quality,  that  occur  vyhile  the 
beets  are  still  in  the  field  and  are  due 
to  adverse  weather  conditions. 

FSA  means  Farm  Service  Agency. 

NAP  means  the  Noninsured  Crop 
Disaster  Assistance  Program. 

RMA  means  the  Risk  Management 
Agency. 
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§1481.4    Producer  eligibility. 

(a)  Producers  will  be  eligible  under 
this  part  if  they  have  suffered  losses  of 
more  than  35  percent  of  sugar  beets  in 
2001  or  2002  as  a  result  of  a  weather 
related  condition,  or  as  further  specified 
in  this  part. 

(b)  Payments  may  be  made  for  losses 
suffered  by  an  eligible  producer  who  is 
now  deceased  or  is  a  dissolved  entity  if 
a  representative  who  currently  has 
authority  to  enter  into  a  contract  for  the 
producer  signs  the  application  for 
payment.  Proof  of  authority  to  sign  for 
the  deceased  producer  or  dissolved 
entity  must  be  provided.  If  a  producer 
is  now  a  dissolved  general  partnership 
or  joint  venture,  all  members  of  the 
general  partnership  or  joint  venture  at 
the  time  of  dissolution  or  their  duly 
authorized  representatives  must  sign  the 
application  for  payment. 

(c)  As  a  condition  to  receive  benefits 
under  this  part,  a  producer  must  have 
been  in  compliance  with  the  Highly 
Erodible  Land  Conservation  and 
Wetland  Conservation  provisions  of  7 
CFR  part  12,  for  the  2001  or  2002  crop 
year,  as  applicable,  and  must  not 
otherwise  be  barred  from  receiving 
benefits  under  7  CFR  part  12  or  any 
other  law. 

§1481.5    Sign-up  period. 

A  request  for  benefits  under  this  part 
must  be  submitted  to  CCC  at  the  FSA 
county  office  which  serves  the  farm  on 
which  the  affected  sugar  beets  were 
planted  or  prevented  from  being 
planted.  All  applications  must  be  filed 
in  the  FSA  county  office  between 
September  15,  2003  and  no  later  than 
the  close  of  business  on  October  31, 
2003,  or  another  date  determined  and 
announced  by  the  Deputy 
Administrator. 

§  1 481 .6    Proof  of  loss. 

(a)  Where  available  and  determined 
accurate,  RMA  loss  records  will  be  used 
for  insured  sugar  beets. 

(b)  For  producers  without  crop 
insurance,  the  producer  must  provide 
documentation  including  the  number  of 
acres,  yield,  production,  and  sugar 
percent  by  unit  for  2001  or  2002. 

(c)  Certifications  by  third  parties  or 
the  owner  and  other  such 
documentation  will  not  be  accepted. 

(d)  Producers  shall  certify  to  the 
accuracy  of  the  information  provided. 
All  information  provided  is  subject  to 
verification  and  spot  checks  by  CCC. 
Failure  to  provide  information 
requested  by  the  FSA  county  committee 
or  by  any  agency  official  is  cause  for 
denial  of  any  application  filed  under 
this  part. 


§1481.7    Indemnity  benefiU. 

(a)  Eligible  producers  with  losses  in 
excess  of  35  percent  in  both  2001  and 
2002  will  have  a  choice  of  receiving 
payments  of  either  2001  or  2002  crop 
year,  but  not  both. 

(b)  Eligible  producers  with  losses  in 
excess  of  35  percent  in  one  of  either 
2001  or  2002  may  receive  benefits  for 
that  year. 

(c)  Eligible  producers  will  receive 
payments  based  on  the  higher  of  the 
following: 

(1)  For  producers  with  crop 
insurance,  60  percent  of  their  crop 
insurance  indemnity. 

(2)  For  any  producer,  with  or  without 
crop  insurance,  65  percent  of  the  higher 
of  the  producer's  Actual  Production 
History  (APH)  or  the  county  average 
yield,  minus  actual  yield,  times  55 
percent  of  the  following  Multi-Peril 
Crop  Insurance  (MPCI)  price  elections: 

(i)  For  2001  crop  $36  per  ton. 
(ii)  For  2002  crop  $33  per  ton. 

(3)  For  any  producer,  with  or  without 
crop  insurance,  100  percent  of  the 
higher  of  the  producer's  APH  or  the 
county  average  yield,  minus  the  actual 
yield  times  $12.50  per  ton. 

§  1481 .8    Availability  of  funds. 

(a)  In  the  event  that  the  total  amount 
of  eligible  claims  submitted  under  this 
part  exceeds  $60  million,  then  each 
payment  shall  be  reduced  by  a  uniform 
national  percentage  or  other  means  of 
proration. 

(b)  Such  payment  reductions  shall  be 
applied  after  the  imposition  of 
applicable  per-person  payment 
limitation  provisions. 

§  1 481 .9    Limitations  on  payments. 

(a)  The  total  amount  of  benefits  that 
a  person,  as  determined  in  accordance 
with  part  1400  of  this  chapter,  shall  be 
entitled  to  receive  under  this  part  may 
not  exceed  $80,000. 

(b)  A  person,  as  defined  in  part  1400 
of  this  chapter,  who  has  annual  gross 
revenue  in  excess  of  $2.5  million  shall 
not  be  eligible  to  receive  assistance 
under  this  part.  For  the  purpose  of  this 
determination,  annual  gross  revenue 
means: 

(1)  With  respect  to  a  person  who 
receives  more  than  50  percent  of  such 
person's  gross  income  from  farming  and 
ranching,  the  total  gross  revenue 
received  from  such  operations;  and 

(2)  With  respect  to  a  person  who 
receives  50  percent  or  less  of  such 
person's  gross  income  from  farming  and 
ranching,  the  total  gross  revenue  from 
all  sources. 

(c)  Payments  earned  under  other 
programs  contained  in  this  chapter  shall 
not  reduce  the  amount  payable  under 
this  part. 


(d)  No  person  shall  receive  disaster 
benefits  under  this  part  in  an  amount 
that  exceeds  100  percent  of  the  value  of 
the  expected  production  for  the  relevant 
period  as  determined  by  CCC. 
Accordingly,  as  determined  by  CCC,  the 
sum  of  the  value  of  the  crop  not  lost,  if 
any,  plus  disaster  payments,  plus  the 
net  crop  insurance  indemnity,  carmot 
exceed  100  percent  of  what  the  crop's 
value  would  have  been  if  there  had  been 
no  loss. 

(e)  All  payments  are  subject  to  offsets 
as  provided  in  7  CFR  part  1403. 

§  1 481 .10    Crop  insurance  linkage. 

(a)  Except  as  provided  further  in  this 
section,  any  producer  who  elected  not 
to  purchase  crop  insurance  or  NAP 
coverage  as  applicable  on  2001  or  2002 
sugar  beet  crops  for  which  the  producer 
receives  crop  loss  assistance  must: 

(1)  Purchase  crop  insurance  with 
additional  coverage  on  that  crop  for  the 
2003  and  2004  crop  years  for  sugar 
beets. 

(2)  Or,  when  such  insurance  cannot 
be  obtained  because  it  is  not  available, 
purchase  NAP  coverage  by  paying  the 
administrative  fee  by  the  applicable 
State  filing  deadline  and  complete  all 
required  program  requirements 
including  yearly  acreage  reports,  for  the 
otherwise  non-insurable  sugar  beet  crop 
for  both  2003  and  2004  crop  years. 

(b)  If,  at  the  time  the  producer  applies 
for  the  2001  or  2002  CDP  the  sales 
closing  date  for  2003  insurable  crops,  or 
for  2003  non-insurable  crops  for  which 
the  producer  sought  benefits  under  the 
2001  or  2002  CDP  has  passed,  the 
producer  must  instead  to  meet  the 
requirement  of  this  section,  purchase 
crop  insurance  policy  or  obtain  NAP 
sugar  beet  coverage,  as  applicable,  for 
the  next  available  2  crop  years. 

(c)  If  any  producer  fails  to  purchase 
crop  insurance  or  NAP,  as  required  in 
paragraphs  (a)  or  (b)  of  this  section,  the 
producer  shall  reimburse  CCC  for  the 
full  amount  of  the  assistance,  plus 
interest,  provided  to  the  producer  under 
this  part. 

§  1 481 .1 1     Miscellaneous  provisions. 

(a)  A  person  shall  be  ineligible  to 
receive  disaster  assistance  under  this 
part  if  it  is  determined  by  the  State  or 
county  committee  or  an  official  of  FSA 
that  such  person  has: 

(1)  Adopted  any  scheme  or  other 
device  that  tends  to  defeat  the  purpose 
of  a  program  operated  under  this  part; 

(2)  Made  any  fraudulent 
representation  with  respect  to  such 
program;  or 

(3)  Misrepresented  any  fact  affecting  a 
program  determination. 

(b)  All  persons  with  a  financial 
interest  in  the  operation  receiving 
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Signed  in 
2003. 
lames  R.  Little 

Executive  Vice 
Corporation. 
[FR  Doc.  03-21 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart2l 

(Docket  No.  NM^61 ;  Special  Conditions  No. 
25-243-SC]       I 

Special  Conditions:  Israel  Aircraft 
Industries  Model  1124  Airplanes;  High- 
Intensity  Radiated  Fields  (HIRF) 


agency:  Feder  il 
Administratio]  i 
ACnON:  Final 
for  comments. 


Aviation 
(FAA).  DOT. 
s  Decial  conditions;  request 


SUMMARY:  These  special  conditions  are 
issued  for  Israel  Aircraft  Industries 
Model  1124  airplanes  modified  by 
Avionics  Certification  Services.  These 
modified  airplanes  will  have  a  novel  or 
imusual  design  feature  when  compared 
to  the  state  of  technology  envisioned  in 
the  airworthiness  standards  for 
transport  category  airplanes.  The 
modification  incorporates  the 
installation  of  a  dual  Innovative 
Solutions  and  Support  Air  Data  Display 
Unit  system  that  performs  critical 
functions.  The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  system  from  the 
effects  of  high-intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  August  7,  2003. 
Comments  must  be  received  on  or 
before  September  17,  2003. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  (ANM-113), 
Docket  No.  NM261.  1601  Land  Avenue 
SW.,  Renton.  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM261. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  R.  Edgar,  FAA,  Standardization 
Branch.  ANM-113.  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton.  Washington  98055-4056; 
telephone  (425)  227-2025;  facsimile 
(425)227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  is  impracticable  because  these 
procedures  would  significantly  delay 
certification  of  the  airplane  and  thus 
delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  cotnments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance;  however,  the  FAA  invites 
interested  persons  to  participate  in  this 
rulemaking  by  submitting  written 
comments,  data,  or  views.  The  most 
helpful  comments  reference  a  specific 


portion  of  the  special  conditions, 
explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions 
based  on  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  these 
special  conditions,  include  with  your 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  back  to  you. 

Background 

On  February  1 ,  2003,  Avionics 
Certification  Services,  1675  Tumberry 
Drive,  San  Marcos,  California,  applied 
for  a  Supplemental  Type  Certificate 
(STC)  to  modify  Israel  Aircraft 
Industries  Model  1124  airplanes.  These 
models  are  currently  approved  under 
Type  Certificate  No.  A2SW.  The  Model 
1124  is  a  transport  category  airplane 
powered  by  two  Garrett  AiResearch 
TFE-731-3-1G  turbofan  engines  and 
has  a  maximum  takeoff  weight  of  23,500 
pounds.  This  airplane  operates  with  a  2- 
pilot  crew  and  can  hold  up  to  10 
passengers.  The  modification 
incorporates  the  installation  of  a  dual 
Innovative  Solutions  and  Support  Air 
Data  Display  Unit  (ADDU)  system.  The 
ADDU  system  is  a  replacement  for  the 
pneumatic  altimeters.  The  avionics/ 
electronics  and  electrical  systems 
installed  in  this  airplane  have  the 
potential  to  be  vulnerable  to  high- 
intensity  radiated  fields  (HIRF)  external 
to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Avionics  Certification  Services 
must  show  that  the  Israel  Aircraft 
Industries  Model  1124,  as  changed, 
continues  to  meet  the  applicable 
provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A2SW,  or  the  applicable 
regulations  in  effect  on  the  date  of 
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application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  Model  1124  airplanes 
includes  14  CFR  21.29;  CAR  4b  effective 
December  31. 1953,  including 
amendments  4b-l  through  4b-ll,  and 
4b-12;  paragraphs  4b.  132(e),  4b.  151(a), 
4b.l55,  4b.l56,  4b.l57,  4b.l58,  4b.l60, 
4b.l62,  4b.l91,  4b.210(b)(5),  4b.603(k); 
4b.  711;  and  paragraphs  pertaining  to 
engine  fire  shielding.  In  addition,  the 
certification  basis  includes  Special 
Regulations  (SR)  SR  422b,  effective  July 
9,  1959;  SR  450A,  effective  August  31, 
1962;  §  25.771  as  amended  by 
Amendment  25— 4;  §  25.2  as  amended  by 
Amendments  25-15,  25-17,  and  25-20; 
§  33.97,  as  amended  by  Amendment  33- 
3,  and  §  33.99;  Special  Conditions 
specified  in  FAA  letters  of  December  13, 
1963,  and  June  2,  1964;  Special 
Conditions  25-37-EU-8.  dated 
November  16,  1971;  and  Special  FAR  27 
effective  January  1,  1974;  and  the 
following  14  CFR  part  25  sections,  as 
amended  by  Amendments  25-1  through 
25-34,  which  replaced  the 
corresponding  CAR  4b  paragraphs: 
§§25.831  through  25.843,  25.901 
through  25.1203,  25.1305,  25.1521,  and 
25.1309  with  respect  to  reverse  thrust 
installation. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  CAR  4b  or  part  25,  as  amended)  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  Israel  Aircraft 
Industries  Model  1124  airplanes 
because  of  a  novel  or  unusual  design 
feature,  special  conditions  are 
prescribed  under  the  provisions  of 
§21.16. 

In  addition  to  the  applicable 
airworthiness  regulatioris  and  special 
conditions,  the  Israel  Aircraft  Industries 
Model  1124  airplanes  must  comply  with 
the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 


noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  defined  in  14 
CFR  11.19,  are  issued  in  accordance 
with  §  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21.101. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  Avionics 
Certification  Services  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  included  on 
Type  Certificate  No.  A2SW  to 
incorporate  the  same  or  similar  novel  or 
unusual  design  feature,  these  special 
conditions  would  also  apply  to  the  other 
model. 

Novel  or  Dnusual  Design  Features 

As  noted  earlier,  the  Israel  Aircraft 
Industries  Model  1124  airplanes 
modified  by  Avionics  Certification 
Services  will  incorporate  a  dual  Air 
Data  Unit  Display  system  that  will 
perform  critical  functions.  This  system 
may  be  vulnerable  to  high-intensity 
radiated  fields  external  to  the  airplane. 
The  current  airworthiness  standards  of 
part  25  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 
this  system  is  considered  to  be  a  novel 
or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
conunand  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  equivalent  to  that  intended  by 
the  regulations  incorporated  by 
reference,  special  conditions  are  needed 


for  the  Israel  Aircraft  Industries  Model 
1124  airplanes  modified  by  Avionics 
Certification  Services.  These  special 
conditions  require  that  new  avionics/ 
electronics  and  electrical  systems  that 
perform  critical  functions  be  designed 
and  installed  to  preclude  component 
damage  and  interruption  of  function 
due  to  both  the  direct  and  indirect 
effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  and  the  advent  of  space 
and  satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Fxulhermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  OR  2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  tlu^at  external  to  the  airfreupe  of 
the  field  strengths  identified  in  the  table 
below  for  the  frequency  ranges 
indicated.  Both  peak  and  average  field 
strength  components  from  the  table  are 
to  be  demonstrated. 
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50 
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50 
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1  GHz-2  GHz  
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The  Special  Conditions 

■  Accordingly,  piu-suant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  following  special  conditions  are 
issued  as  part  of  the  supplemental  type 
certification  basis  for  the  Israel  Aircraft 
Industries  Model  1124  airplanes 
modified  by  Avionics  Certification 
Services. 

1.  Protection  from  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  August 
7.  2003. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-21106  Filed  8-15-03;  8:45  am] 

BILUNQ  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-CE-20-AD;  Amendment 
39-13270;  AD  2003-16-17] 

RIN2120-AA64  , 

Airworthiness  Directives;  Dornier 
Luftfahrt  GMBH  Models  228-100,  228- 
101,  228-200,  228-201,  228-202,  and 
228-212  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Dornier  Luftfahrt 


GMBH  (Dornier)  Models  228-100,  228- 
101,  228-200,  228-201,  228-202,  and 
228-212  airplanes  that  have  electrical 
cabin/cockpit  heater  option  P05  or 
option  P09  installed.  This  AD  requires 
you  to  modify  the  cockpit  and  cabin 
auxiliary  heating  wiring.  This  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
AD  are  intended  to  correct  problems 
with  the  current  design  of  the  heater 
wiring,  which  could  result  in  failure  of 
the  auxiliary  cabin  heater.  Such  failure 
could  lead  to  overheating  and  smoke  in 
the  cockpit. 

DATES:  This  AD  becomes  effective  on 
October  6,  2003. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  October  6,  2003. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Dornier  Luftfahrt  GmbH,  Customer 
Support,  P.O.  Box  1103,  D-82230 
Wessling,  Federal  Republic  of  CJermany; 
telephone:  (08153)  300;  facsimile: 
(08153)  304463.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2003-CE- 
20-AD,  901  Locust,  Room  506,  Kansas 
City,  Missoiui  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,- suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Karl 
Schletzbaiun,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-^146;  facsimile: 
(816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  events  have  caused  this  AD? 
The  Luftfahrt-Bundesamt  (LBA),  which 
is  the  airworthiness  authority  for 
Germany,  recently  notified  FAA  that  an 
unsafe  condition  may  exist  on  certain 
Dornier  Models  228-100,  228-101,  228- 
200  and  228-201,  228-202,  and  228- 
212  airplanes.  The  LBA  reports  an 
occiurence  of  stuck  contacts  of  the 
power  relay  of  the  heating  circuit  to  the 
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auxiliary  cabin  heater,  Dornier  option 
P05  or  P09. 

What  is  the  potential  impact  if  FAA 
took  no  action?  Failure  of  the  auxiliary 
cabin  heater  could  lead  to  overheating 
and  smoke  in  the  cockpit. 

Has  FAA  taken  any  action  to  this 
point?  We  issued  a  proposal  to  amend 
part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  to  include 
an  AD  that  would  apply  to  certain 
Dornier  Models  228-100,  228-101,  228- 
200,  228-201,  228-202,  and  228-212 
airplanes  that  have  electrical  cabin/ 
cockpit  heater  option  P05  or  option  P09 
installed.  This  proposal  was  published 
in  the  Federal  Reg^er  as  a  notice  of 
proposed  rulemaking  (NPRM)  on  May 
15,  2003  (68  FR  26242).  The  NPRM 
proposed  to  require  you  to  modify  the 
cockpit  and  cabin  auxiliary  heating 
wiring. 

Was  the  public  invited  to  comment? 
The  FAA  encouraged  interested  persons 
to  participate  in  the  making  of  this 


amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA's  final  determination  on 
this  issue?  After  careful  review  of  all 
available  information  related  to  the 
subject  presented  above,  we  have 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed  except  for  minor 
editorial  corrections.  We  have 
determined  that  these  minor 
corrections: 

— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  imsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  AD?  On  July  10,  2002, 


FAA  published  a  new  version  of  14  CFR 
part  39  (67  FR  47997,  July  22,  2002), 
which  governs  FAA's  AD  system.  This 
regiilation  now  includes  material  that 
relates  to  special  flight  permits, 
alternative  methods  of  compliance,  and 
altered  products.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39,  we  will  not 
include  it  in  futiu^  AD  actions. 

Cost  Impact 

How  many  airplanes  does  this  AD 
impact?  We  estimate  that  this  AD  affects 
14  airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes?  We  estimate  the  following 
costs  to  accomplish  this  modification. 
We  have  no  way  of  determining  the 
niunber  of  airplanes  that  may  need  such 
modification: 


Labor  cost 


3  workhours  x  $60  per  hour  =  $180 


Parts  cost 


$95 


Total  cost 
per  airplane 


$275 


Regulatory  Impact 

Does  this  AD  impact  various  entities? 
The  regulations  adopted  herein  will  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  For  the  reasons 
discussed  above,  1  certify  that  this 
action  (1)  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 
(2)  is  not  a  "significant  rule"  ujider  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


Actions 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

■  2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 


2003-16-17    Dornier  Luftfahrt  GMBH: 

Amendment  39-13270;  Docket  No. 

2003-CE-20-AD. 
{a]Wiiat  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  228-100.  228-101, 
228-200.  228-201,  228-202.  and  228-212 
airplanes,  all  serial  numbers,  that  are: 

(1)  Certificated  in  any  category;  and 

(2)  Equipped  with  electrical  cabin/cockpit 
heater  option  P05  or  option  P09  auxiliary 
cabin  heater(s)  (32HAy35HA  or  51HA/52HA). 

(b)  W/io  must  comply  with  tliis  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  problems  with  the  current  design 
of  the  heater  wiring,  which  could  result  in 
failure  of  the  auxiliary  cabin  heater.  Such 
failure  could  lead  to  overheating  and  smoke 
in  the  cockpit. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the- following: 


(1)  Modify  any  installed  cockpit  and  cat>in  auxil- 
iary cabin  heater  (32HA/35HA  or  51  HA/ 
52HA)  tieating  wiring. 


Compliance 


Within  the  next  50  hours  tIme-in-service  (TIS) 
after  October  6,  2003  (the  effective  date  of 
this  AD),  unless  already  accomplished.  Re- 
moval from  the  airplane  of  any  unmodified 
auxiliary  cabin  heater  (32HA/35HA  or 
51HA/52HA)  is  terminating  action  for  this 
AD. 


Procedures 


In  accordance  with  Fairchild  Domier  DoTiier 
228  Service  Bulletin  No.  SB-228-249,  Re- 
vision No.  1,  dated  October  14.  2002,  and 
following  standard  practices. 
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(2)  Do  not  install 
(32HA/35H/' 
proved  equi/alenf 
been  modififd 
of  effective 


Kai  isas  i 


s  ^rvi 


(e)  Can  I  co$[i, 
way?  To  use 
compliance  or 
follow  the 
these  requests 
Office,  Small  i 
information  oi 
alternative  m 
Karl  SchletzbaL 
Small  Airplani  i 
Room  301, 
telephone:  (81 
329-4090. 

(f)  Are  any 
into  this  AD  b} 
by  this  AD  m 
Fairchild  Dorn 
Bulletin  No 
dated  October 
Federal  Regist^ 
by  reference  u 
part  51.  You 
Luftfahrt  GmbI  I 
1103,0-82230 
Germany 
(08153)  30446:; 
FAA,  Central 
Counsel,  901 

^Missouri,  oral 
Register,  800 
700,  Washingt 

Note:  The  su 
in  Germam  AD 
September  19, 

(g)  When  doe^ 
effective?  This 
on  October  6, 


ply  Mth  this  AD  in  any  other 
alternative  method  of 
adjust  the  compliance  time, 
pro|:edures  in  14  CFR  39.19.  Send 
to  the  Manager.  Standards 
irplane  Directorate.  For 
any  already  approved 
eihods  of  compliance,  contact 
m.  Aerospace  Engineer,  FAA, 
Directorate,  901  Locust, 
City,  Missouri  64106; 
329-4146;  facsimile:  (816) 


er. 


Issued  in 
7,  2003. 

Michael  Galla^i 

Manager,  SmaliA 

Certification 

[FR  Doc.  03-20T09 
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Actions 


Compliance 


any  auxiliary  cabin  heater 

51HA/52HA)    (or    FAA-ap- 

part  numt)er)  unless  it  has 

as  required  in  paragraph  (d)(1) 

is  AD. 


As  of  October  6,  2003  (the  effective  date  of 
this  AD). 


Procedures 


Not  applicable. 


mjv  I 


/ice  bulletins  incorporated 
reference?  Actions  required 
t  be  done  in  accordance  with 
er  Dornier  228  Service 
S^228-249.  Revision  No.  1. 
4,  2002.  The  Director  of  the 
approved  this  incorporation 
ijder  5  U.S.C.  552(a)  and  1  CFR 
ly  get  copies  from  Dornier 

Customer  Support,  P.O.  Box 

Wessling.  Federal  Republic;  of 

lone:  (08153)  300;  facsimile: 

You  may  view  copies  at  the 

ion.  Office  of  the  Regional 

Lfccust,  Room  506,  Kansas  City, 

he  Office  of  the  Federal 
N^rth  Capitol  Street,  NW.,  suite 
DC. 

iject  of  this  AD  is  addressed 
umber  2002-264,  dated 
i002. 

this  amendment  become 
i  imendment  becomes  effective 


Rsgii 


2)03. 


Kar  sas  City,  Missouri,  on  August 


irplane  Directorate,  Aircraft 
ice. 

Filed  8-15-03;  8:45  am) 


491  1-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  3p 

[Docket  No.  20<Jl-NM-328-AD;  Amendment 
3»-13266;  AD  2D03-16-13] 

R  <4  2120-AA64| 

Airworthinessl  Directives;  Bombardier 
Model  CL-60a-2B19  (Regional  Jet 
Series  100  &  ^  40)  Airplanes 

agency:  Fedeial  Aviation 
Administratio:  i,  DOT. 
action:  Final  i  ule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
CL-600-2B19  (Regional  Jet  Series  100  & 
440)  airplanes,  that  requires  installing 
new  vent  tube  assemblies  for  the  main 
fuel  tanks;  and,  on  certain  airplanes, 
inspecting  to  measure  the  clearance 
between  the  vent  system  tubing  and  the 
applicable  wing  ribs,  and  corrective 
action  if  necessary.  This  action  is 
necessary  to  prevent  a  fire  hazard  due 
to  fuel  spillage.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  September  22,  2003. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
22,  2003. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier.  Lie,  Canadair, 
Aerospace  Group,  P.O.  Box  6087, 
Station  Centre-ville,  Montreal,  Quebec 
H3C  3G9,  Canada.  This  information  may 
be  examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Ronton, 
Washington:  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Delisio,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA,  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7521;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  airplanes  was 
published  in  the  Federal  Register  on 
June  18,  2003  (68  FR  36513).  That  action 
proposed  to  require  installing  new  vent 
tube  assemblies  for  the  main  fuel  tanks; 
and,  on  certain  airplanes,  inspecting  to 
measxue  the  clearance  between  the  vent 


system  tubing  and  the  applicable  wing 
ribs,  and  corrective  action  if  necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

The  FAA  estimates  that  the 
installation  will  be  required  to  be 
accomplished  on  45  Model  CL-600- 
2B19  (Regional  Jet  Series  100  &  440} 
airplanes  of  U.S.  registry.  It  will  take 
approximately  15  work  hours  per 
airplane  to  accomplish  the  installation 
at  an  average  labor  rate  of  $65  per  work 
hour.  Required  parts  will  cost 
approximately  $10,273  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  installation  on  U.S.  operators  is 
estimated  to  be  $506,160,  or  $11,248  per 
airplane. 

The  FAA  estimates  that  the  inspection 
will  be  required  to  be  accomplished  on 
43  Model  CL-600-2B19  (Regional  Jet 
Series  100  &  440)  airplanes  of  U.S. 
registry.  It  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  inspection  at  an  average  labor  rate 
of  $65  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  inspection 
on  U.S.  operators  is  estimated  to  be 
$2,795,  or  $65  per  airplane. 

The  cost  impact  figiires  discussed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  woidd  accomplish 
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those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedvues  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  smedl  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-16-13    Bombardier,  Inc.  (Formerly 
Canadair):  Amendment  39-13266. 
Docket  2001-NM-328-AD. 
Applicability:  Model  CL-600-2B19 

(Regional  Jet  Series  100  &  440)  airplanes 


having  serial  numbers  7003  through  7067 
inclusive  and  7069  through  7109  inclusive, 
certificated  in  any  category;  excluding  those 
airplanes  on  which  the  actions  specified  in 
Bombardier  Service  Bulletin  601R-28-024, 
dated  May  21. 1996,  have  been 
accomplished.  (This  applicability  includes 
airplanes  informally  identified  as  "Series 
200.") 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  fire  hazard  in  the  main  fuel 
tanks  due  to  fuel  spillage,  accomplish  the 
following: 

Installation 

(a)  Within  180  days  after  the  effective  date 
of  this  AD,  install  new  vent  tube  assemblies 
for  the  main  fuel  tanks,  per  Part  A  of 
paragraph  2.B.  of  the  Accomplishment 
Instructions  of  Bombardier  Service  Bulletin 
601R-28-024,  Revision  "A",  dated 
November  11.  1998. 

Inspection  and  Corrective  Action 

(b)  For  airplanes  having  serial  numbers 
7003  through  7035  inclusive,  and  7048 
through  7057  inclusive:  Before  further  flight 
after  installing  the  vent  tube  assemblies  as 
required  by  paragraph  (a)  of  this  AD,  perform 
a  general  visual  inspection  to  measure  the 
clearance  between  the  vent  system  tubing 
and  the  applicable  wing  rib,  per  Part  B  of 
paragraph  2.B.  of  the  Accomplishment 
Instructions  of  Bombardier  Service  Bulletin 
601R-28-024,  Revision  "A,"  dated 
November  11, 1998. 

Note  1:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  the  clearance  between  the  vent 
system  tubing  and  the  applicable  wing  rib  is 
0.125  inch  or  more,  no  further  action  is 
required  by  this  paragraph. 

(2)  If  the  clearance  between  the  vent 
system  tubing  and  the  applicable  wing  rib  is 
less  than  0.125  inch,  prior  to  further  flight, 
install  the  bracket  assemblies  per  paragraphs 
2.B.(8)  through  2.8.(10)  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Alternative  Methods  of  Compliance 

(c>  In  accordance  with  14  CFR  39.19,  the 
Manager,  New  York  Aircraft  Certification 
Office  (ACO),  FAA,  is  authorized  to  approve 
alternative  methods  of  compliance  for  this 
AD. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Bombardier  Service  Bulletin  601R-28- 
024,  Revision  "A,"  dated  November  11, 1998. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bombardier,  Inc.,  Canadair,  Aerospace 
Group,  P.O.  Box  6087,  Station  Centre-ville. 
Montreal,  Quebec  H3C  3G9,  Canada.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind  Avenue, 
SW.,  Renton,  Washington;  or  at  the  FAA, 
New  York  Aircraft  Certification  Office,  10 
Fifth  Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  SUeet,  NW.,  Suite  700, 
Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive 
CF-2001-31,  dated  August  7,  2001. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
September  22,  2003. 

Issued  in  Renton,  Washington,  on  August 
7,  2003. 

Neil  D.  Schalekamp, 
Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  03-20711  Filed  8-15-03;  8:45  am; 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-27-A();  Anwndment 
39-13267:  AD  2003-15-14] 

RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Equipped 
with  Pratt  &  Whitney  JT9D-3  or  JT9D- 
7  Series  Engines  (except  JT9D-70 
Series  Engines) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  Boeing  Model  747  series 
airplanes  equipped  with  Pratt  & 
Whitney  JT9D-3  or  JT9D-7  series 
engines  (except  IT9D-70  series  engines), 
that  requires  detailed  inspections  of  the 
upper  and  lower  surface  of  the  forward 
lower  spar  of  the  nacelle  strut  for 
cracking  or  other  damage,  and  for  any 
loose  or  damaged  fasteners.  This 
amendment  also  requires  replacement  of 
loose  or  damaged  fasteners  and,  if 
necessary,  associated  repair  of  the 
forward  lower  spar.  This  action  is 
necessary  to  detect  and  correct  cracking 
or  other  damage  to  the  upper  or  lower 
surface  of  the  forward  lower  spar  and 
any  loose  or  damaged  fasteners,  which 
could  result  in  reduced  structural 
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ADDRESSES: '  'he  service  information 

referenced  ir  this  AD  may  be  obtained 

from  Boeing  "oramercial  Airplane 

Group.  P.O.   Jox  3707,  Seattle. 

Washington  >81 24-2207.  This 

information  i  nay  be  examined  at  the 

Federal  Avia  ion  Administration  (FAA). 

Transport  Ai  plane  Directorate,  Rules 
•  Docket,  1601  Lind  Avenue,  SW., 

Renton,  Wasi  lington;  or  at  the  Office  of 
the  Federal  F  agister,  800  North  Capitol 

Street,  NW..  i  uite  700.  Washington,  DC. 
FOR  FURTHER  NFORMATION  CONTACT: 
Tamara  Ande  rson.  Aerospace  Engineer, 
Airframe  Braich,  ANM-120S,  FAA, 
Seattle  Aircn  ft  Certification  Office, 
1601  Lind  A\enue,  SW..  Renton, 
Washington  i  8055-4056;  telephone 
(425)  917-64: 11;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  a*iend  part  39  of  the  Federal 
Aviation  Regi  ilations  (14  CFR  part  39)  to 
include  an  aii  v»rorthiness  directive  (AD) 
that  is  applici  ble  to  Boeing  Model  747 
series  airplan  js  equipped  with  Pratt  & 
Whitney  JT9E  ^3  or  JT9D-7  series 
engines  (exce  )t  JT9D-70  series  engines) 
was  publishe(  I  in  the  Federal  Register 
on  May  29,  2C  03  (68  FR  31994).  That 
action  propos  id  to  require  detailed 
inspections  ol  the  upper  and  lower 
surface  of  the  forward  lower  spar  of  the 
nacelle  strut  f  )r  cracking  or  other 
damage,  and  f  ar  any  loose  or  damaged 
fasteners.  Tha  t  action  also  proposed  to 
require  replac  3ment  of  loose  or  damaged 
fasteners  and.  if  necessary,  associated 
repair  of  the  f(  irward  lower  spar. 

Comments 

Interested  p  arsons  have  been  afforded 
an  opportunit;  r  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  [las  been  given  to  the 
single  commei  it  received. 

The  commeiiter.  an  operator,  states 
that  the  six-m6nth  initial  inspection 
threshold  may  require  inspections  to 
occur  outside  jf  scheduled  heavy 
maintenance  checks,  thereby  requiring 
special  routing  of  airplanes  to  enable 
inspections  to  bccur  at  maintenance 
facilities  with  appropriate  equipment 
and  personnel!  Tlie  conmienter  further 
states  that  the  accomplishment  of 
detailed  visual  inspections  outside  of 
heavy  mainteiiance  checks  is  not 


desireable  and  should  be  avoided. 
However,  the  commenter  acknowledges 
that  the  proposed  AD  appears  to  provide 
sufficient  justification  for  the  initial 
inspection  threshold. 

From  this  comment,  we  infer  that  the 
commenter  supports  the  proposed  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/EfFect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of.l4  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  bom  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  366 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
115  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD,  that  it  will  take 
from  20  to  64  work  hours  per  airplane 
to  accomplish  the  required  inspections, 
and  that  the  average  labor  rate  is  $65  per 
work  horn-.  Based  on  these  figiu-es,  the 
cost  impact  of  the  AD  on  U.S.  operators 
is  estimated  to  be  between  $1,300  and 
$4,160  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 


planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu-es  (44 
FR  11034.  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-16-14    Boeing:  Amendment  39-13267. 
Docket  2002-NM-27-AD. 
Applicability:  Model  747  series  airplanes, 
equipped  with  Pratt  &  Whitney  fTQIJ-a  or 
JT9D-7  series  engines  (excluding  JT9D-70 
series  engines),  as  listed  in  Boeing  Alert 
Service  Bulletin  747-54A2209,  dated 
Noveml)er  8,  2001 ;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For   ' 
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airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  or  other 
damage  to  the  structure  of  the  upper  or  lower 
surface  of  the  forward  lower  spar  and  any 
loose  or  damaged  fasteners,  which  could 
result  in  reduced  structural  capability  of 
nacelle  struts  one  through  four,  and  possible 
separation  of  the  strut  and  engine  from  the 
airplane  during  flight,  accomplish  the 
following: 

Inspection  of  Upper  Surface  of  Forward 
Lower  Spar 

(a)  At  the  later  of  the  times  shown  in 
paragraphs  {a)(l)  and  (a)(2)  of  this  AD: 
Perform  a  detailed  inspection  of  the  upper 
surface  of  the  forward  lower  spar  to  detect 
cracks,  fretting  damage,  and  any  loose  or 
damaged  fasteners,  in  accordance  with  Part  1 
of  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  747-54A2209. 
dated  November  8,  2001. 

(1)  Within  500  flight  cycles,  but  no  sooner 
than  300  flight  cycles,  after  modification  of 
the  strut  in  accordance  with  AD  95-10-16. 
amendment  39-2933;  or 

(2)  Within  6  months  after  the  effective  date 
of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Inspection  of  Lower  Surface  of  Forward 
Lower  Spar 

(b)  If  the  detailed  inspection  required  by 
paragraph  (a)  of  this  AD  reveals  any  crack  or 
fretting  damage,  or  any  loose  or  damaged 
fastener:  Prior  to  further  flight,  perform  a 
detailed  inspection  of  the  lower  surface  of 
the  forward  lower  spar  to  detect  cracks, 
fretting  damage,  and  any  loose  or  damaged 
fasteners,  in  accordance  with  Part  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-54A2209,  dated 
Novembers,  2001. 

Follow-up  Inspection 

(c)  If  the  detailed  inspection  of  the  upper 
surface  of  the  forward  lower  spar  required  by 
paragraph  (a)  of  this  AD  reveals  no  crack  or 
fretting  damage  and  no  loose  or  damaged 
fastener:  At  the  later  of  the  times  specified  in 
paragraphs  (c)(1)  and  (c)(2}  of  this  AD,  repeat 
the  detailed  inspection  of  the  upper  surface 


of  the  forward  lower  spar  and  perform  a 
detailed  inspection  of  the  lower  surface  of 
the  forward  lower  spar,  in  accordance  with 
Parts  1  and  2,  respectively,  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-54A2209,  dated 
Novembers,  2001. 

(1)  Within  1,500  flight  cycles,  but  no 
sooner  than  1.300  flight  cycles,  after 
modification  of  the  strut,  in  accordance  with 
AD  95-10-16;  or 

(2)  Within  18  months  after  the  effective 
date  of  this  AD. 

Optional  Follow-up  Inspection 

(d)  If  the  detailed  inspection  of  the  upper 
surface  of  the  forward  lower  spar  required  by 
paragraph  (a)  of  this  AD  reveals  no  crack  or 
fretting  damage,  and  no  loose  or  damaged 
fastener:  Prior  to  further  flight,  the  operator 
may  elect  to  perform  a  detailed  inspection  of 
the  lower  surface  of  the  forward  lower  spar 
to  detect  cracks,  fretting  damage,  and  any 
loose  or  damaged  fasteners,  in  accordance 
with  Part  2  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-54 A2209.  dated  November  8.  2001, 
provided  that  the  airplane  has  accumulated 
at  least  1.300  flight  cycles  since  modification 
of  the  strut  per  AD  95-10-16. 

Corrective  Action 

(e)  If  any  detailed  inspection  described  in 
paragraph  (a),  (b),  (c),  or  (d)  of  this  AD 
reveals  any  crack  or  fretting  damage  to  the 
upper  or  lower  surface  of  the  forward  lower 
spar  or  any  loose  or  damaged  fastener:  Prior 
to  further  flight,  accomplish  the  actions 
specified  in  paragraph  (e)(1)  or  {e)(2)  of  this 
AD,  as  applicable. 

(1)  If  the  crack  or  fretting  damage  to  the 
upper  or  lower  surface  of  the  forward  lower 
spar  falls  within  the  parameters  specified  in 
Figure  4  or  5  (as  applicable)  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-54A2209,  dated 
November  8.  2001.  and  the  airplane  has 
accumulated  1.300  flight  cycles  or  more  since 
modification  of  the  strut  per  AD  95-10-16: 
Remove  any  loose  or  damaged  fasteners, 
repair  any  cracks  or  fretting  damage  to  the 
upper  or  lower  surface  of  the  forward  lower 
spar,  and  install  new  fasteners,  in  accordance 
with  the  Accomplishment  Instructions  of  the 
service  bulletin.  No  further  action  is  required 
by  this  AD. 

(2)  If  the  crack  or  ft-etting  damage  to  the 
upper  or  lower  surface  of  the  forward  lower 
spar  does  not  fall  within  the  parameters 
specified  in  Figure  4  or  5  (as  applicable)  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  747-54A2209,  dated 
November  S,  2001.  or  if  the  airplane  has 
accumulated  fewer  than  1.300  flight  cycles 
since  modification  of  the  strut  per  AD  95-10- 
16:  Accomplish  additional  repair  per  a 
method  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA,  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager.  Seattle  ACO,  to  make  such 
findings.  For  a  repair  method  to  be  approved 
as  required  by  this  paragraph,  the  approval 
must  specifically  reference  this  AD. 


(0  If  the  detailed  inspection  specified  ui 
paragraph  (c)  or  (d)  of  this  AD  reveals  no 
cracks  or  other  damage  to  the  uppier  or  lower 
surface  of  the  forward  lower  spar  and  no 
loose  or  damaged  fasteners,  no  further  action 
is  required  by  this  AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
ACO.  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(i)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-54A2209, 
dated  November  S,  2001.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  qf  R  part  51.  Copies  may 
be  obtained  from  Boeing  Commercial 
Airplane  Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington,  DC. 

ECTective  Date 

(j)  This  amendment  becomes  effective  On 
September  22.  2003. 

Issued  in  Renton.  Washington,  on  August 
6.  2003. 

Neil  D.  Schalekamp, 
Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  03-20712  Filed  8-15-03;  8:45  am) 
BILUNG  CODE  4810-1»-f> 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart|39 

[Docket  No.  2^1-NM-314-AD;  Amendment 
39-13268;  ADI200S-16-15] 


RIN  2120-AA 


t 


Airworthiness  Directives;  Airbus  Model 
A300  B4-600,  B4-600R,  and  F4-600R 
(Collectively  Called  A300-600)  Series 
Airplanes,  and  Airbus  Model  A310 
Series  Airplanes 

AGENCY:  Fed(  ral  Aviation 
Administrati  m,  DOT. 
ACTION:  Fina 


alrule. 
his  ami 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A300  B4-600 ,  B4-600R,  and  F4-600R 
(collectively  i  lalled  A300-600)  series 
airplanes,  an(  Airbus  Model  A310 
series  airplan  ss.  This  AD  requires 
replacement  ( (f  Honeywell  inertial 
reference  uni  s  (IRU)  with  new  or 
modified  Hor  eywell  IRUs.  For  certain 
airplanes,  thi;  i  proposal  also  would 
require  repla(  ement  of  Litton  IRUs, 
mode  selectoi  units  (MSU),  and  an 
inertial  senso  ■  display  unit  (ISDU)  with 
new  Honeyw(  11  IRUs,  MSUs,  and  a  new 
ISDU.  This  ac  Hon  is  necessary  to 
prevent  loss  c  f  positioning  data  and  a 
display  of  inc  Drrect  attitude  data,  which 
could  comprc  mise  the  ability  of  the 
flightcrew  to  i  laintain  the  saJfe  flight 
and  landing  o  the  airplane.  This  action 
is  intended  to  address  the  identified 
unsafe  condit  on. 

DATES:  Effective  September  22,  2003. 
The  incorpc  ration  by  reference  of 

certain  public  jtions  listed  in  the 

ipproved  by  the  Director 
Register  as  of  September 


regulations  is 
of  the  Federal 
22, 2003 


ADDRESSES:  T  le  service  information 
referenced  in  his  AD  may  be  obtained 
from  Airbus  Ii  dustrie,  1  Rond  Point 
Maurice  Belloite.  31707  Blagnac  Cedex, 
France.  This  ii  iformation  may  be 
examined  at  tl  le  Federal  Aviation 
Administratio  1  (FAA),  Transport 
Airplane  Dire(  torate.  Rules  Docket, 
1601  Lind  Av«  nue.  SW..  Renton, 
Washington;  o  r  at  the  C^ice  of  the 
Federal  Regist  ?r  800  North  Capitol 
Street,  NW.,  si  ite  700,  Washington,  DC. 
FOR  FURTHER  It  FORMATION  CONTACT:  Dan 
Rodina,  Aeros  )ace  Engineer, 
International  I  ranch,  ANM-116,  FAA, 
Transport  Air{  lane  Directorate,  1601 
Lind  Avenue,  >W.,  Renton,  Washington 
98055-4056;  tdlephone  (425) 227-2125; 
fax  (425)  227-149. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A300  B4-600,  B4-600R,  and  F4- 
600R  (collectively  called  A300-600) 
series  airplanes,  and  Airbus  Model 
A310  series  airplanes,  was  published  in 
the  Federal  Register  on  May  29,  2003 
(68  FR  31996).  That  action  proposed  to 
require  replacement  of  Honeywell 
inertial  reference  units  (IRU)  with  new 
or  modified  Honeywell  IRUs.  For 
certain  airplanes,  that  action  also 
proposed  to  require  replacement  of 
Litton  IRUs,  mode  selector  units  (MSU). 
and  an  inertial  sensor  display  unit 
(ISDU)  with  new  Honeywell  IRUs, 
MSUs,  and  a  new  ISDU. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Changes  to  14  CFR  Part  39/Effect  on  the 
AD 

On  Jidy  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figiu-es  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hoiu  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate.  , 

Cost  Impact 

The  FAA  estimates  that  89  Airbus 
Model  A300-600  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  work  hours 
per  airplane  to  accomplish  the 
replacement  of  Honeywell  IRUs  with 
new  or  modified  Honeywell  IRUs,  and 
that  the  average  labor  rate  is  $65  per 
work  hour.  Required  parts  will  cost 


approximately  $1,000  per  airplane. 
Based  on  these  figiu-es,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $106,355,  or  $1,195  per  airplane. 

The  FAA  estimates  that  47  Airbus 
Model  A310  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  3  work  hours 
per  airplane  to  accomplish  the 
replacement  of  Honeywell  IRUs  with 
new  or  modified  Honeywell  IRUs,  and 
that  the  average  labor  rate  is  $65  per 
work.  hour.  Required  parts  will  cost 
approximately  $1,000  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $56,165,  or  $1,195  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu^  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figxires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034^  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 
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Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


Table — Applicability 


§39.13     [Amended] 

■  2.  Section  39.13  is  amended  by  adding 
the  following  new  airworthiness 
directive: 

2003-16-15     Airbus:  Amendment  39-13268. 
Docket  2001-NM-314-AD. 
Applicability:  The  series  airplanes, 
certificated  in  any  categorv";  listed  in  the 
following  table: 


Model— 

Equipped  with  honeywell  initial  ref- 
erence units  having  part  number— 

Excluding  airplanes  modified  in  accordance  with— 

A300   B4-600    A300   B4-600R     and 

HG1050BD02  or  HG1050BD05 

Airbus  Modification  12304  in  production:  or  Airbus  Service  Bul- 

A300  F4-600R   (collectively   called 
A30G-600);and  A310. 

letin  A300-34-6135,  Revision  01,  dated  September  10,  2001 
(for  Model  A300-600  series  airplanes);  or  Airbus  Service 
Bulletin  A31 0-34-2 158,  Revision  01,  dated  September  10, 
2001  (for  A310  Model  A310  series  airplanes);  as  applicable. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  loss  of  positioning  data  and  a 
display  of  incorrect  attitude  data  to  the 
flightcrew,  which  could  compromise  the 
ability  of  the  flightcrew  to  maintain  the  safe 
flight  and  landing  of  the  airplane,  accomplish 
the  following: 

Replacement  of  Inertial  Reference  Units 
(IRU) 

(a)  Within  35  months  after  the  effective 
date  of  this  AD:  Replace  the  existing 
Honeywell  IRUs  with  new  or  modified 
Honeywell  IRUs,  per  the  Accomplishment 
Instructions  specified  in  Airbus  Service 
Bulletin  A300-34-6135,  Revision  01  (for 
Model  A300  B4-600,  A300  B4-600R,  and 
A300-F4-600R  (collectively  called  A300-600 
series  airplanes));  or  Service  Bulletin  A310- 
34-2158,  Revision  01  (for  Model  A310  series 
airplanes);  both  dated  September  10,  2001;  as 
applicable. 

(b)  Accomplishment  of  the  replacement 
specified  in  Airbus  Service  Bulletin  A300- 
34-6135  (for  Model  A300-600  series 
airplanes);  or  Service  Bulletin  A310-34-2158 
(for  Model  A310  series  airplanes);  both  dated 
March  9,  2001;  as  applicable;  is  acceptable 
for  compliance  with  the  replacement 
requirement  of  paragraph  (a)  of  this  AD. 

Note  2:  Airbus  Service  Bulletin  A300-34- 
6135,  Revision  01;  and  Airbus  Service 
Bulletin  A310-34-2158,  Revision  01;  both 
dated  September  10,  2001;  reference 


Honeywell  Service  Bulletin  HG1050BD-34- 
0009,  dated  April  17,  2001;  and  Honeywell 
Service  Bulletin  HG1050BD-34-0010, 
Revision  001,  dated  April  16.  2001;  as 
additional  sources  of  service  information  for 
accomplishing  the  replacements  required  by 
this  AD. 

For  Model  A300-600  Series  Airplanes: 
Concurrent  Requirements 

(c)  For  Model  A30O-600  series  airplanes 
with  manufacturer's  serial  numbers  0284, 
0294,  0301,  0307,  0312,  0317,  0321,  0336, 
0341.  0348,  0351,  0555.  0559,  0625.  0677, 
0743,  0744,  and  0749:  Before  or  concurrently 
with  the  requirements  of  paragraph  (a)  of  this 
AD,  replace  the  Litton  IRUs,  mode  selector 
units  (MSU),  and  inertial  sensor  display  unit 
(ISDU)  with  new  Honeywell  IRUs,  MSUs, 
and  a  new  ISDU.  per  Airbus  Service  Bulletin 
A300-34-6082.  Revision  05.  dated  February 
13. 1998.  If  this  service  bulletin  is  being 
performed  concurrently  with  the 
requirements  of  paragraph  (a)  of  this  AD,  the 
new  or  modified  Honeywell  IRUs  required  by 
paragraph  (a)  of  this  AD  should  be  installed 
in  lieu  of  the  Honeywell  part  numbers  listed 
in  Revision  05  of  Airbus  Service  Bulletin 
A300-34-6082. 

For  Model  A310  Series  Airplanes: 
Concurrent  Requirements 

(d)  For  the  Model  A3 10  airplane  with 
manufacturer's  serial  number  0172:  Before  or 
concurrently  with  the  requirements  of 
peu-agraph  (a)  of  this  AD,  replace  the  Litton 
IRUs,  MSUs.  and  ISDU  with  new  Honeywell 
IRUs,  MSUs,  and  a  new  ISDU,  per  Airbus 
Service  Bulletin  A310-34-2104,  dated  May 
12. 1995. 

Parts  Installation 

(e)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install,  on  any  airplane,  any  part 
listed  in  paragraphs  (e)(1),  (e)(2),  or  (e)(3)  of 
this  AD;  as  applicable. 

(1)  For  Model  A300-600  series  airplanes 
and  Model  A310  series  airplanes:  Honeywell 
IRUs  having  part  number  HGl050BD02'or 
HG1050BD05. 

■*  (2)  For  Model  A300-600  airplanes  listed  in 
paragraph  (c)  of  this  AD:  Litton  IRUs,  MSUs. 
or  ISDU  having  a  part  niunber  identified  in 


paragraph  3.A.  of  Airbus  .Service  Bulletin 
A300-34-6082,  Revision  05,  dated  February 
13,  1998. 

(3)  For  the  Model  A310  airplane  listed  in 
paragraph  (d)  of  this  AD:  Litton  IRUs  having 
part  number  4618000200-2201  or  461800- 
02-102;  MSUs  having  part  number  461630- 
02;  and  an  ISDU  having  part  number  461640- 
08-03. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116.  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Avionics  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierence 

(h)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
Airbus  Service  Bulletin  A300-34-6135. 
Revision  01,  dated  September  10,  2001,  and 
Airbus  Service  Bulletin  A300-34-6082, 
Revision  05,  dated  February  13, 1998;  or 
Airbus  Service  Bulletin  A310-34-2158. 
Revision  01,  dated  September  10,  2001,  and 
Airbus  Service  Bulletin  A310-34-2104, 
dated  May  12,  1995;  as  applicable.  Airbus 
Service  Bulletin  A30O-34-6082,  Revision  05, 
dated  February  13, 1998,  contains  the 
following  list  of  effective  pages: 
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Effective  Date 

(i)  This  amer  dment  becomes  effective  on 
September  22.  p003. 

Issued  in  i 
6,  2003. 
Neil  D.  SchaleUamp 
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OEPARTMEMT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2O01-NW-228-AD;  Amendment 
39-13265;  AD  2|003-16-12] 

RIN  2120-AA6^ 

Airworttiines^  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Fedeial  Aviation 
Administratio  i,  DOT. 
ACTION:  Final  i  ide. 


SUMMARY:  Thii  amendment  supersedes 
an  existing  air  Arorthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747 
series  airplane  s,  that  currently  requires 
inspections  to  detect  cracking  of  the 
front  spar  web  of  the  wing,  and 
corrective  acti  )n  if  necessary.  This 
amendment  aqds  one  airplane  to  the 
applicability,  dhanges  certain 
compliance  tii  les,  adds  certain  new 
requirements,  md  provides  an  optioned 
modification. '  'his  action  is  necessary  to 
detect  and  cor  ect  fatigue  cracking  of  the 
front  spar  web  which  could  residt  in 
fuel  leaking  on  to  an  engine  and  a 
consequent  fir  i.  This  action  is  intended 


to  address  the  identified  unsafe 
condition. 

DATES:  Effective  September  22,  2003. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
22,  2003. 

The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
57A2311,  dated  January  27,  2000.  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  30,  2001  (65  FR 
81331.  December  26,  2000). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group.  PO  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol 
Street.  NfW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INR3RMATK)N  CONTACT: 
Tamara  Anderson,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  917-6421;  fax  (425)  917-6590. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-25-12, 
amendment  3&-12047  (65  FR  81331, 
December  26,  2000),  which  is  applicable 
to  certain  Boeing  Model  747  series 
airplanes,  was  published  in  the  Federal 
Register  on  March  4,  2003  (68  FR 
10185).  The  action  proposed  to  continue 
to  require  inspections  to  detect  cracking 
of  the  front  spar  web  of  the  wing,  and 
corrective  action  if  necessary.  That 
action  also  proposed  to  add  one  airplane 
to  the  applicability,  change  certain 
compliance  times,  add  certain  new 
requirements,  and  proposed  an  optional 
modification. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Change  to  Final  Rule 

After  reviewing  paragraph  (g)  of  the 
proposed  AD,  the  FAA  finds  it 
necessary  to  clarify  the  applicability 
specified  for  the  post-modification 
inspections.  Paragraph  (g)  states,  "For    .► 
airplanes  on  which  the  actions  specified 
in  paragraph  (b)  or  (f}  of  this  AD  have 


been  done  before  the  effective  date  of 
this  AD:  In  lieu  of  the  inspections 
*  *  *"  We  inadvertently  included 
"before  the  effective  date  of  this  AD;" 
however,  paragraph  (g)  is  an  option  for 
airplanes  on  which  paragraph  (b)  or  (f) 
has  been  done  either  before  or  after  the 
effective  date  of  the  AD.  Therefore,  we 
have  changed  paragraph  (g)  of  this  final 
rule  for  clarification. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  This  change  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Changes  to  14  CFR  Part  39/EfFect  on  the 
AD 

On  July  10,  2002,  the  FAA  issued  a 
new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  airworthiness  directives  system. 
The  regulation  now  includes  material 
that  relates  to  altered  products,  special 
flight  permits,  and  alternative  methods 
of  compliance.  However,  for  clarity  and 
consistency  in  this  final  rule,  we  have 
retained  the  language  of  the  NPRM 
regarding  that  material. 

Change  to  Labor  Rate  Estimate 

We  have  reviewed  the  figures  we  have 
used  over  the  past  several  years  to 
calculate  AD  costs  to  operators.  To 
account  for  various  inflationary  costs  in 
the  airline  industry,  we  find  it  necessary 
to  increase  the  labor  rate  used  in  these 
calculations  from  $60  per  work  hour  to 
$65  per  work  hour.  The  cost  impact 
information,  below,  reflects  this 
increase  in  the  specified  hourly  labor 
rate. 

Cost  Impact 

There  are  approximately  479 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
97  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

The  external  inspections  that  are 
ciurently  required  by  AD  2000-25-12 
take  approximately  48  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $65  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$3,120  per  airplane,  per  inspection 
cycle. 

The  new  inspections  that  are  required 
by  this  new  AD  vdll  take  approximately 
74  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$65  per  work  hour.  Based  on  these 
figiu^s,  the  cost  impact  of  the  new 


inspections  is  estimated  to  be  $4,810  per 
airplane,  per  inspection  cycle. 

The  cost  impact  fig\u«s  discussed 
*     above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiuiing  time,  or  time  necessitated  by 
other  administrative  actions. 

Should  an  operator  elect  to 
accomplish  the  optional  modification 
that  is  provided  by  this  AD,  it  will  take 
approximately  40  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$65  per  work  hour.  The  cost  of  required 
parts  will  be  between  $8,606  and 
$28,036  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  optional 
modification  will  be  between  $11,206 
and  $30,636  per  airplane. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety.  » 

Adoption  of  the  Amendment 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 


amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

■  2.  Section  39.13  is  amended  by 
removing  amendment  39-12047  (65  FR 
8128,  December  26,  2000)  and  by  adding 
the  following  new  airworthiness 
directive: 

2003-16-12    Boeing:    Amendment  39- 
13265.  Docket  2001-NM-228-AD. 
Supersedes  AD  2000-25-12,  amendment 
39-12047. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Service  Bulletin  747- 
57A2311.  Revision  2,  dated  February  21. 
2002;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
ahemative  method  of  compliance  in 
accordance  with  paragraph  (h)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  fatigue  cracking  of 
the  ttoni  spar  web  of  the  wing,  which  could 
result  in  fuel  leaking  onto  an  engine  and  a 
consequent  fire,  accomplish  the  following: 

Restatement  of  Certain  Requirements  of  AD 
2000-25-12 

Repetitive  Inspections 

(a)  Excluding  Group  31  airplanes,  as 
specified  in  Boeing  Service  Bulletin  747- 
57A2311,  Revision  2,  dated  February  21. 
2002:  At  the  later  of  the  times  specified  in 
paragraphs  (a)(1)  and  (a)(2)  of  this  AD,  except 
as  provided  by  paragraph  (b)  of  this  AD, 
perform  the  Part  1  external  web  inspection — 
including  detailed,  ultrasonic,  and  high 
frequency  eddy  current  (HFEC)  inspections — 
to  detect  cracking  of  the  front  spar  web  of  the 
wing,  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-57A2311,  dated  January 
27,  2000.  Repeat  the  inspections  thereafter  at 
intervals  not  to  exceed  2,000  flight  cycles 
until  accomplishment  of  the  inspections 
required  by  paragraph  (e)  of  this  AD. 
Accomplishment  of  an  optional  inspection  of 
the  front  spar  web  per  AD  2000-25-12. 
amendment  39-12047,  is  considered 
acceptable  for  compliance  with  the 
applicable  inspection  requirement  in  this 
paragraph. 


Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  etrea,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  Prior  to  the  accumulation  of  13.000 
total  flight  cycles  or  30,000  total  flight  hours, 
whichever  occurs  first. 

(2)  Within  18  months  after  January  30, 
2001  (the  effective  date  of  AD  2000-25-12. 
amendment  39-12047). 

Exception  for  Modified  Airplanes 

(b)  Except  as  provided  by  paragraph  (g)  of 
this  AD,  for  airplanes  on  which  the  front  spar 
web  between  front  spar  station  inboard 
(FSSI)  668  and  FSSI  692  has  been  replaced 
before  the  effective  date  of  this  AD  with  a 
shot-peened  front  spar  web,  in  accordance 
with  AD  99-10-09,  amendment  39-11162: 
Within  13,000  flight  cycles  or  30,000  flight 
hours  after  the  replacement,  whichever 
occurs  first,  inspect  the  new  section  of  the 
front  spar  web  that  overlaps  with  the 
insftection  area  specified  in  Boeing  Alert 
Service  Bulletin  747-57 A2311  (the  area 
be'.ween  FSSI  668  and  FSSI  684),  dated 
January  27,  2000.  Repeat  the  inspections 
thereafter,  in  accordance  with  paragraph  (a) 
of  this  AD. 

Repair 

(c)  If  any  cracking  is  detected  during  any 
inspection  required  by  this  AD,  prior  to 
further  flight,  repair  in  accordance  with  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  FAA;  or 
in  accordance  with  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager.  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  approval 
letter  must  specifically  reference  this  AD. 

New  Requirements  of  This  AD 

Compliance  Times 

(d)  Where  the  compliance  time  inspection 
threshold  is  measured  from  the  release  of 
either  Boeing  Alert  Service  Bulletin  747- 
57A2311,  Revision  1,  including  Appendices 
A  and  B,  dated  June  14,  2001;  or  Boeing 
Service  Bulletin  747-57A2311,  Revision  2, 
dated  February  21,  2002:  This  AD  requires 
compliance  within  the  inspection  interval 
specified  in  the  service  bulletin  "after  the 
effective  date  of  this  AD." 

Repetitive  Inspections 

(e)  Except  as  provided  by  paragraph  (g)  of 
this  AD:  Do  detailed,  ultrasonic,  and  HFEC 
inspections,  as  applicable,  to  find  cracking  of 
the  front  spar  web  of  the  wing,  in  accordance 
with  Part  1  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-57A2311,  Revision  1,  including 
Appendices  A  and  B,  dated  Jiuie  14,  2001;  or 
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Aviation  Regulations  (14  CFR 


21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(j)  Unless  otherwise  specified  in  this  AD, 
the  actions  shall.be  done  in  accordance  with 
Boeing  Alert  Service  Bulletin  747-57A2311. 
dated  January  27,  2000;  and  Boeing  Alert 
Service  Bulletin  747-57A2311,  Revision  1, 
including  Appendices  A  and  B,  dated  June 
14,  2001;  or  Boeing  Service  Bulletin  747- 
57A2311,  Revision  2.  dated  February  21, 
2002;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-57A2311, 
Revision  1.  including  Appendices  A  and  B. 
dated  June  14,  2001;  and  Boeing  Service 
Bulletin  747-57A2311,  Revision  2.  dated 
February  21,  2002;  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.G.  552(a)  and  1  GFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-57A2311, 
dated  January  27,  2000,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  30,  2001  (65  FR  81331, 
December  26,  2000). 

(3)  Copies  may  be  obtained  firom  Boeing 
Commercial  Airplane  Group.  P.O.  Box  3707. 
Seattle.  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA.  Transport  Airplane 
Directorate.  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(k)  This  amendment  becomes  effective  on 
September  22.  2003. 

Issued  in  Renton.  Washington,  on  August 
7,  2003. 

Neil  D.  Schalekamp, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  03-20714  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  4910-13-P 


DEPARTME^^'  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2003-NE-08-AD;  Amendment 
39-13271;  AD  2003-16-18] 

RIN  2120-AA64 

Airworthiness  Directives;  Rolls-Royce 
pic  RB211  Trent  800  Series  Turt>ofan 
Engines 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  FinaTrule. 

summary:  The  FAA  is  adopting  a  new 
airworthiness  directive  (AD)  that 
applies  to  Rolls-Royce  pic  (RR)  RB211 
Trent  875-17,  Trent  877-17,  Trent  884- 
17,  Trent  892-17,  Trent  892B-17.  and 
Trent  895-17  turbofan  engines  with 


intermediate  pressure  (IP)  tiu-bine  discs, 
part  numbers  (P/Ns)  FK2 1117  and 
FK33083  installed.  This  AD  requires 
removal  from  service  of  these  IP  turbine 
discs  based  on  newly  established 
reduced  turbine  disc  life  limits.  This  AD 
is  prompted  by  reports  of  two  IP  tiubine 
blade  release  incidents  as  a  result  of 
dust  caps  separating  from  the  blades       ' 
and  subsequent  improved  modeling 
analysis.  We  are  issuing  this  AD  to 
prevent  uncontained  IP  tiu-bine  disc 
failure  and  damage  to  the  airplane. 
DATES:  This  AD  becomes  effective 
September  22,  2003. 
ADDRESSES:  You  may  get  the  service 
information  identified  in  this  AD  from 
Rolls-Royce  pic,  P.O.  Box  31  Derby, 
DE24  8BJ,  United  Kingdom;  telephone 
011-44-1332-242424;  fax  011-44- 
1332-249936. 

You  may  examine  the  AD  docket  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Biulington,  MA.  You 
may  examine  the  service  information,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Counsel,  12  New  England 
Executive  Park,  Burlington,  MA. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA.  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299,  telephone  (781)  238-7176; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposed  to  amend  14  CFR  part  39  With 
a  proposed  airworthiness  directive  (AD). 
The  proposed  AD  applies  to  RR  RB211 
Trent  875-17,  Trent  877-17,  Trent  884- 
17,  Trent  892-17,  Trent  892B-17,  and 
Trent  895-1 7  turbofan  engines  with  IP 
turbine  discs,  P/Ns  FK21117  and 
FK33083  installed.  We  published  the 
proposed  AD  in  the  Federal  Register  on 
May  7,  2003  (68  FR  24383).  That  acUon 
proposed  to  require  removal  from 
service  of  these  IP  turbine  discs  based 
on  newly  established  reduced  turbine 
disc  life  limits.  Information  on  the 
reduced  life  limits  may  be  foimd  in 
Rolls-Royce  Mandatory  Service  Bulletin 
(MSB)  RB.211-72-E058.  dated  January 
14,  2003. 

Comments 

We  provided  the  public  the 
opportunity  to  participate  in  the 
development  of  this  AD.  We  have 
considered  the  comments  received. 

Request  To  Include  a  Reference  to  RR 
Service  Information 

One  commenter  requests  that  a 
reference  to  RR  MSB  RB.211-72-E058, 
dated  January  14,  2003,  be  included  in 
the  final  rule.  The  commenter  believes 
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that  the  reference  to  the  MSB  is 
necessary  for  traceability  to  the  AD. 

The  FAA  agrees.  The  MSB  reference 
is  included  in  the  SUPPLEMENTARY 
INFORMATION  paragraph  and  in 
Compliance  paragraph  (f)(1)  of  the  AD. 

Request  To  Withdraw  Unnecessary  AD 

One  commenter  states  that  the  new 
life  limits  specified  in  the  AD  are  being 
included  in  the  Trent  800  Time  Limits 
Manual  (Chapter  5);  therefore,  the  AD  is 
imnecessary  to  mandate  the  new 
reduced  life  limits. 

The  FAA  does  not  agree.  Although  the 
new  life  limits  are  being  included  in  the 
Trent  800  Time  Limits  Manual,  the 
reduced  life  limits  are  not  enforceable 
imless  mandated  by  an  AD. 
Accordingly,  the  FAA  will  not  change 
the  AD  based  on  this  comment. 

Conclusion 

We  have  carefully  reviewed  the 
available  data,  including  the  comments 
received,  and  determined  that  air  safety 
and  the  public  interest  require  adopting 
the  AD  with  the  changes  described 
previously.  We  have  determined  that 
these  changes  will  neither  increase  the 
economic  burden  on  any  operator  nor 
increase  the  scope  of  the  AD. 

Changes  to  14  CFR  Part  39— Effect  on 
the  AD 

On  July  10,  2002,  the  FAA  published 
a  new  version  of  14  CFR  part  39  (67  FR 
47997,  July  22,  2002),  which  governs  the 
FAA's  AD  system.  That  regulation  now 
includes  material  that  relates  to  altered 
products,  special  flight  permits,  and 
alternative  methods  of  compliance.  The 
material  previously  was  included  in 
each  individual  AD.  Since  the  material 
is  included  in  14  CFR  part  39,  we  will 
not  include  it  in  future  AD  actions. 

Regulatory  Findings 

We  have  determined  that  this  AD  will 
not  have  federalism  implications  under 
Executive  Order  13132.  This  AD  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

For  the  reasons  discussed  above,  I 
certify  that  this  AD: 

(1)  Is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866; 

(2)  Is  not  a  "significant  rule"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034,  February  26,  1979);  and 

(3)  Will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 


We  prepared  a  summary  of  the  costs 
to  comply  with  this  AD  and  placed  it  in 
the  AD  Docket.  You  may  get  a  copy  of 
this  siunmary  by  sending  a  request  to  us 
at  the  address  listed  under  ADDRESSES. 
Include  "AD  Docket  No.  2003-NE-08- 
AD"  in  your  request. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

■  Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  14  CFR  part  39  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

■  1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

■  2.  The  FAA  amends  §  39.13  by  adding 
the  following  new  airworthiness 
directive  (AD): 

2003-16-18    Rolls-Royce  pic:  Amendment 
39-13271.  Docket  No.  2003-NE-O8-AD. 

Effective  Date 

(a)  This  AD  becomes  effective  September 
22.  2003. 

Affected  ADs 

(b)  None. 
Applicability 

(c)  This  AD  applies  to  Rolls-Royce  pic  (RR) 
RB211  Trent  875-17.  Trent  877-17,  Trent 
884-17,  Trent  892-17,  Trent  892B-17,  and 
Trent  895-17  turbofan  engines  with 
intermediate  pressure  (IP)  turbine  discs  part 
numbers  (P/Ns)  FK21117  and  FK33083 
installed.  These  engines  are  installed  on,  but 
not  limited  to  Boeing  777  airplanes. 

Unsafe  Condition 

(d)  This  AD  is  prompted  by  reports  of  two 
IP  turbine  blade  release  incidents  as  a  result 
of  dust  caps  separating  from  the  blades. 
Subsequently,  the  manufacturer  applied 
improved  modeling  techniques  for  emalysis. 
which  revealed  higher  than  predicted 
operating  temperatures  at  the  IP  turbine  disc 
rim  and  surrounding  area  due  to  inflow  of 
annulus  exhaust  gases.  The  actions  specifled 
in  this  AD  are  intended  to  prevent 
uncontained  IP  turbine  disc  failure  and 
damage  to  the  airplane. 

Compliance 

(e)  You  are  responsible  for  having  the 
actions  required  by  this  AD  performed  within 
the  compliance  cycles  specified  unless  the 
actions  have  already  been  done. 

(f)  To  prevent  uncontained  IP  turbine  disc 
failure  and  damage  to  the  airplane,  do  the 
following: 

(1)  Remove  IP  turbine  disc  P/N  FK21117 
h-om  service  at  or  before  accumulating  8.600 


cycles-since-new  (CSN),  and  remove  IP 
turbine  disc  P/N  FK33083  from  service  at  or 
before  accumulating  3,000  CSN.  InformaUon 
on  the  reduced  life  limits  may  be  found  in 
Rolls-Royce  Mandatory  Service  Bulletin 
RB.211-72-E058,  dated  January  14,  2003. 
(2)  After  the  effective  date  of  this  AD,  do 
not  install  any  IP  turbine  disc  P/N  FIC21117, 
that  exceeds  8.600  CSN,  or  any  IP  turbine 
disc  P/N  FK33083.  that  exceeds  3.000  CSN. 

Alternative  Methods  of  Compliance 

(g)  Alternative  methods  of  compliance 
must  be  requested  in  accordance  with  14  CFR 
part  39.19,  and  must  be  approved  by  the 
Manager,  Engine  Certification  Office,  Engine 
and  Propeller  Directorate.  FAA. 

Material  Incorporated  by  Reference 

(h)  None. 

Related  Information 

(i)  The  subject  of  this  AD  is  addressed  in 
CAA  airworthiness  directive  002-01-2003, 
dated  January  14,  2003. 

Issued  in  Burlington.  Massachusetts,  on 
August  7.  2003. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  03-20831  Filed  &-15-03;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-15722;  Airspace 
Docket  No.  03-ACE-64] 

Modification  of  Class  E  Airspace;  Lee's 
Summit,  MO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Lee's  Summit,  MO  revealed 
discrepancies  in  the  Lee's  Summit 
Municipal  Airport  reference  point,  used 
in  the  legal  description  for  the  Lee's 
Summit,  MO  Class  E  airspace.  This 
action  corrects  the  discrepancies  by 
modifying  the  Lee's  Siunmit,  MO  Class 
E  airspace  and  by  incorporating  the 
ciurent  Lee's  Summit  Municipal  Airport 
reference  point  into  the  Class  E  airspace 
legal  description.  It  also  deletes 
reference  to  the  Lee's  Siunmit 
nondirectional  radio  beacon  (NBD)  from 
the  legal  description.  This  brings  the 
Lee's  Summit  Class  E  airspace  and  its 
legal  description  into  compliance  with 
FAA  orders. 

DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  December  25,  2003. 
Comments  for  inclusion  in  the  Rules 
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Docket  musi  be  received  on  or  before 
September  3  0.  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  I  he  Docket  Management 
System.  U.S  Department  of 
Transportati  m.  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001  You  must  identify  the 
docket  number  FAA-2003-15722/ 
Airspace  Do  :ket  No.  03-ACE-64,  at  the 
begimiing  of  your  comments.  You  may 
also  submit  (  omments  on  the  Internet  at 
http://dms.djt.gov.  You  may  review  the 
public  dock(  t  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  i  i  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  thro  ugh  Friday,  except  Federal 
holidays.  Th )  Docket  Office  (telephone 
1-800-647-!  527)  is  on  the  plaza  level 
of  the  Depart  tnent  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mum  per.  Air  Traffic  Division. 
Airspace  Bra  ich.  ACE-520A,  DOT 
Municipal  Hi  sadquarters  Building, 
Federal  Avia  ion  Administration,  901 
Locust,  Kans  IS  City,  MO  64106; 
telephone:  (816)  329-2524. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspi  ce  area  extending  upward 
from  700  feet  above  the  surface  at  Lee's 
Summit,  MO  It  incorporates  the  current 
airport  refere  ice  point  for  Lee's  Summit 
Municipal  A|-port  and  deletes  the  Lee's 
Summit  NDBi  from  the  legal  description. 
It  brings  the  legal  description  of  this 
airspace  area  pnto  compliance  with  FAA 
Order  7400.2E.  Procedures  for  Handling 
Airspace  Matters.  The  area  will  be 
depicted  on  appropriate  aeronautical 
charts:  Class  1 1  airspace  areas  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  60(15  of  FAA  Order  7400.9K, 
dated  August  30,  2002,  and  effective 
September  16 ,  2002,  which  is 
incorporated  )y  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
bsted  in  this  ( locument  will  be 
published  sul  sequently  in  the  Order. 

The  Direct  Filial  Rule  Procedure 

The  FAA  ax  iticipates  that  this 
regulation  wil  1  not  result  in  adverse  or 
negative  conunent  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial ;  md  have  not  residted  in 
adverse  comn  ents  or  objections.  Unless 
a  written  advqrse  or  negative  comment, 
or  a  written  n<)tice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation!  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  commeftt  period,  the  FAA  will 


publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
argiunents,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  oa  the  overall 
regulatory,  aeronautical,  economic, 
enviroiunental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15722/Airspace 
Docket  No.  03-ACE-64."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
uidikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows:  _ 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  10113, 
10120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002.  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 

***** 

ACE  MO  E5    Lee's  Summit.  MO 

Lee's  Summit  Municipal  Airport,  MO 
(lat.  38°57'21'TSI.,  long.  94°22'17'^.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  wiAin  a  7-mile  radius 
of  Lee's  Summit  Municipal  Airport 

***** 

Issued  in  Kansas  City,  MO,  on  August  1, 
2003. 

Herman  J.  Lyons,  Jr.. 

Manager,  Air  Traffic  Division,  Central  Region. 
(FR  Doc.  03-21083  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[DocKet  No.  FAA-2003-15723;  Airspace 
Docket  No.  03-ACE-65] 

Modification  of  Class  E  Airspace; 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Direct  final  nde;  request  for 
comments. 

SUMMARY:  A  revised  airport  reference 
point  for  Meade  Municipal  Airport  was 
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published  on  July  11,  2003.  The  airport 
reference  point  is  used  in  the  legal 
description  for  the  Meade,  KS  Class  E 
airspace  area.  This  action  modifies  Class 
E  airspace  at  Meade,  KS  by  adapting  it 
to  the  revised  airport  reference  point.  It 
also  incorporates  the  revised  Meade 
Municipal  Airport  reference  point  into 
the  Class  E  airspace  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  December  25,  2003. 
Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  1,2003. 

ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Sti-eet,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15723/ 
Airspace  Docket  No.  03-ACE-65,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Municipal  Headquarters  Building, 
Federal  Aviation  Administration,  901 
Locust,  Kansas  City,  MO  64106; 
telephone:  (816)  329-2525. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  at  Meade,  KS.  An  examination  of 
controlled  airspace  for  Meade,  KS 
revealed  a  difference  in  the  Meade 
Municipal  Airport  airport  reference 
point  used  in  the  legal  description  for 
this  airspace  area  from  a  revised  airport 
reference  point  published  July  1,  2003. 
This  amendment  incorporates  the 
revised  Meade  Municipal  Airport 
airport  reference  point  and  brings  the 
legal  description  of  the  Meade,  KS  Class 
E  airspace  area  into  compliance  with 
FAA  Order  7400.2E,  Procedures  for 
Handling  Airspace  Matters.  This  area 
will  be  depicted  on  appropriate 
aeronautical  charts.  Class  E  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  eu"e 
published  in  paragraph  6005  of  FAA 
Order  7400.9K,  dated  August  30,  2002, 
and  effective  September  16,  2002,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 


listed  in  this  document  vfill  be 
published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  natvire  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15723/Airspace 
Docket  No.  03-ACE-65."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 


have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
conmients.  For  the  reasons  discussed  in 
the  preamble.  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subject  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120:  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1     [Amended] 

■  2.  The  incorporation  by  reference  in-14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
alxjve  the  surface  of  the  earth. 


ACE  KS  E5  Meade.  KS  . 

Meade  Municipal  Airport,  KS 

(Lat.  37°16'37''N.,  long.  100°21'23'' W.) 
Meade  NDB 

(Ut.  37°17'03''N.,  long.  100°21'31' W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Meade  Municipal  Airport  and 
within  2.5  miles  each  side  of  the  009°  bearing 
from  the  Meade  NDB  extending  from  the  6.5- 
mile  radius  to  7  miles  north  of  the  airport. 


49348 


Issued  in 
2003. 
Paul  J.  Sheridkn, 

Acting  Manag 
Region. 

[FRDoc.  03-2>082 
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DEPARTMENT  OF  TRANSPORTATION 

Fecteral  Aviation  Administration 

14  CFR  Part 

(Docket  No.  FAA-2003-1 5721;  Airspace 
Docket  No.  03*ACE-63] 

Modification  of  Class  E  Airspace; 
Sullivan,  MO 

agency:  Fed^al  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direc ;  final  rule;  request  for 
comments. 
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INFORMATION  CONTACT: 

Air  Traffic  Division, 
Bran(jh,  ACE-520A,  DOT 
Headquarters  Building, 
Aviation  Administration,  901 


Locust,  Kansas  City.  MO  64106; 
telephone:  (816)  329-2524. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  at  Sullivan,  MO.  An  examination 
of  controlled  airspace  for  Sullivan,  MO 
revealed  discrepancies  in  the  Sullivan 
Regional  Airport  airport  reference  point 
used  in  the  legal  description  for  this 
airspace  area.  This  amendment 
incorporates  the  revised  Sullivan 
Regional  Airport  airport  reference  point 
and  brings  the  legal  description  of  the 
Sullivan,  MO  Class  E  airspace  area  into 
compliance  with  FAA  Order  740O.2E, 
Procedures  for  Handling  Airspace 
Matters.  This  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9K.  dated  August  30. 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and.  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  comment  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 
published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 


are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-1 5  721 /Airspace 
Docket  No.  03-ACE-63."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subject  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

■  1.  The  authority  citation  for  part  71 
continues  to  read  as  follows:  ' 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 
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171.1    [Amwidad] 

■  2.  The  incorporation  by  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9K,  dated 
August  30,  2002,  and  effective 
September  16,  2002,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  ormore 
above  the  surface  of  the  earth. 


ACE  MO  E5    Sullivan,  MO 

Sullivan  Regional  Airport,  MO 

(Lat.  38°14'01''  N..  long.  92°09'51"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Sullivan  Regional  Airport  and 
within  2.5  miles  each  side  of  the  068°  bearing 
from  the  airport  extending  from  the  6.4-mile 
radius  to  6.7  miles  northeast  of  the  airport. 
***** 

Issued  in  Kansas  City,  MO,  on  August  1, 
2003. 
Herman  J.  Lyons,  Jr.^ 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc,  03-21081  Filed  8-18-03;  8:45  am] 
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DEPARTIMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Doclcet  No.  FAA-2003-1 5718;  Airspace 
Docket  No.  03-ACE-60] 

Modification  of  Class  E  Airspace; 
Wayne,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  request  for 
comments. 

SUMMARY:  An  examination  of  controlled 
airspace  for  Wayne,  NE  revealed  a 
discrepancy  in  the  location  of  the 
Wayne,  NE  nondirectional  radio  beacon 
(NDB)  used  in  the  legal  description  for 
the  Wayne,  NE  Class  E  airspace.  This 
action  corrects  the  discrepancy  by 
modifying  the  Wayne,  NE  Class  E 
airspace  and  by  incorporating  the 
ciurent  location  of  the  Wayne  NDB  in 
the  Class  E  airspace  legal  description. 
DATES:  This  direct  final  rule  is  effective 
on  0901  UTC.  December  25,  2003. 
Comments  for  inclusion  in  the  Rules 
docket  must  be  received  on  or  before 
September  24.  2003. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 


20590-0001.  You  must  identify  the 
docket  number  FAA-2003-15718/ 
Airspace  Docket  No.  03-ACE-60,  at  the 
beginning  of  your  comments.  You  may 
also  submit  comments  on  the  Internet  at 
http://dms.dot.gov.  You  may  review  the 
public  docket  containing  the  proposal, 
any  comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Docket  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 
FOR  FURTHER  INFORMATJON  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  Cify,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  14  CFR  71  modifies  the 
Class  E  airspace  area  extending  upward 
from  70  feet  above  the  surface  at  Wajme, 
NE.  It  incorporates  the  current  location 
of  the  WajTie  NDB  and  brings  the  legal 
description  of  this  airspace  area  into 
compliance  with  FAA  Order  7400.2E, 
Procedines  for  Handling  Airspace 
Matters.  The  area  will  be  depicted  on 
appropriate  aeronautical  charts.  Class  E 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005  of 
FAA  Order  7400.9K,  dated  August  30, 
2002,  and  effective  September  16,  2002, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

The  Direct  Final  Rule  Procedure 

The  FAA  anticipates  that  this 
regulation  will  not  result  in  adverse  or 
negative  comment  and,  therefore,  is 
issuing  it  as  a  direct  final  rule.  Previous 
actions  of  this  nature  have  not  been 
controversial  and  have  not  resulted  in 
adverse  comments  or  objections.  Unless 
a  written  adverse  or  negative  comment, 
or  a  written  notice  of  intent  to  submit 
an  adverse  or  negative  conunent  is 
received  within  the  comment  period, 
the  regulation  will  become  effective  on 
the  date  specified  above.  After  the  close 
of  the  comment  period,  the  FAA  will 
publish  a  document  in  the  Federal 
Register  indicating  that  no  adverse  or 
negative  comments  were  received  and 
confirming  the  date  on  which  the  final 
rule  will  become  effective.  If  the  FAA 
does  receive,  within  the  comment 
period,  an  adverse  or  negative  comment, 
or  written  notice  of  intent  to  submit 
such  a  comment,  a  document 
withdrawing  the  direct  final  rule  will  be 


published  in  the  Federal  Register,  and 
a  notice  of  proposed  rulemaking  may  be 
published  with  a  new  comment  period. 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  rulemaking  by 
submitting  such  written  data,  views,  or 
arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
-presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Conunents 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Commimications  should  identify  both 
docket  niunbers  and  may  be  submitted 
in  triplicate  to  the  address  listed  above. 
Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2003-15718/Airspace 
Docket  No.  03-ACE-60."  The  postcard 
will  be  date/time  stamped  ahd  returned 
to  the  commenter. 

Agency  Findings 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government..  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  noncontroversial  and 
unlikely  to  result  in  adverse  or  negative 
comments.  For  the  reasons  discussed  in 
the  preamble,  I  certify  that  this 
regulation  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  Department  of 
Transportation  (DOT)  Regulatory 
Policies  and  Procedures  (44  FR  11034, 
February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

■  Accordingly,  the  Federal  Aviation 
Administration  amends  14  CFR  part  71 
as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 


■  1 .  The  autlioritv 
continues  to 


y  citation  for  part  71 
read  as  follows: 


Authority:  49 

40120;  E.O.  iq854 
1963  Comp 


U.S.C.  106(g),,  40103.  40113. 
54.  24  FR  9565.  3  CFR.  1959- 
389 


§71.1     [Amerced] 

■  2.  The 
CFR  71.1  of 
Administration 
August  30, 
September  1 
follows: 


incorporation  by  reference  in  14 
Federal  Aviation 
Order  7400.9K,  dated 

and  effective 
2002.  is  amended  as 


tie 


2002, 


Paragraph  60db 
extending  upi%  ird 
above  the  su 


rfi  ce 


3  1 


3  I 


ACE  NE  E5 

Wayne  M 
(Lat.  42°14 

Wayne  NDB 
(Lat.  42^4': 

That  airspac( 
feef  above  the 
radius  of  Wayi 
within  2.6  mile 
from  the  Wayn 
mile  radius  to  i 
airport. 


V  avne,  NE 


unicital  Airport.  NE 

N.,  long.  96°58'53" 


Issued  in 
2003. 

Herman  f.  Lyo^s 

Manager.  Air  Traffic 
|FR  Doc.  03-21 
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Class  E  airspace  areas 
from  700  feet  or  more 
of  the  earth. 


W.) 


"N..  long.  96°59'01"W.) 
extending  upward  from  700 
^face  within  a  6.5-mile 
!  Municipal  Airport  and 
each  side  of  the  047°  bearing 
NDB  extending  fromthe  6.5- 
miles  northeast  of  the 
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DEPARTMENir  OF  TRANSPORTATION 
Federal  Aviat  on  Administration 
14  CFR  Part  71 


[Docket  No.  FAA-2003-15460;  Airspace 
Docket  No.  03-ACE-58] 

Modification  9f  Class  E  Airspace; 
Aurora,  MO 

agency:  Fedei  al  Aviation 
Administratio^.  (FAA),  DOT. 
ACTION:  Direct 
comments;  correction 


SUMMARY:  Thii 
final  rule; 
was  publishec 
on  Tuesday, 
44454) (FR 
an  error  in  the 
MO  Class 


Iiiy 


Do: 


final  rule;  request  for 


action  corrects  a  direct 
reqtjest  for  comments  that 
in  the  Federal  Register 
29,  2003,  (68  FR 
03-19165).  It  corrects 
direction  of  the  Aiu-ora, 
area  extension. 


airsi  lace 


DATES:  This  direct  final  rule  is  effective 
on  0901  UTC,  October  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2514. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  03-19165, 
published  on  Tuesday,  July  29,  2003, 
(68  FR  44454)  modified  Class  E  airspace 
at  Aurora,  MO.  The  modification  was  to 
replace  Aurora  Memorial  Municipal 
Airport"  in  the  legal  descriptions  of 
Aurora,  MO  Class  E  airspace  area  with 
"Jerry  Siunmers  Sr.  Aurora  Municipal 
Airport"  and  to  bring  the  legal 
description  into  compliance  with  FAA 
Order  7400.2E,  Procedures  for  Handling 
Airspace  Matters.  The  Aurora,  MO  Class 
E  airspace  area  was  erroneously 
described  as  extending  north  of  the 
airport  when  it  actually  extends  south  of 
the  airport. 

■  Accordingly,  pursuant  to  the  authority 
delegated  to  me,  the  Aurora,  MO  Class  E 
airspace,  as  published  in  the  Federal 
Register  on  Tuesday,  July  29,  2003,  (68 
FR  44454),  [FR  Doc.  03-19165]  is 
corrected  as  follows: 

§71.1    [Corrected] 

■  On  page  44454,  Column  3,  paragraph 
headed  ACE  MO  E5  Aurora,  MO,"  last 
line,  change  "miles  north  of  the  airport" 
to  read  "miles  south  of  the  airport." 

Issued  in  Kansas  City,  MO,  on  July  31. 
2003. 

Paul  J.  Sheridan, 

Acting  Manager,  Air  Traffic  Division,  Central 
Region. 

[FR  Doc.  03-21078  Filed  8-15-^)3;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Docket  No.  FAA-2003-1 5257;  Airspace 
Docket  No.  03-ACE-50] 

Modification  of  Class  E  Airspace; 
Cambridge,  NE 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  airspace  at 
Cambridge,  NE. 


EFFECTIVE  DATE:  0901  UTC,  October  30, 

2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Mumper.  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  June  20,  2003  (68  FR  36909). 
The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non-   " 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  30,  2003.  No  adverse  comments 
were  received,  and  thus  this  notice 
confirms  that  this  direct  final  rule  will 
become  effective  on  that  date. 

Dated:  Issued  in  Kansas  City,  MO  on  July 
31,2003. 

Paul  J.  Sheridan, 

Acting  Manager.  Air  Traffic  Division.  Central 
Region. 

[FR  Doc.  03-21077  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4910-13-411 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  522 

Injectable  or  Implantable  Dosage  Form 
New  Animal  Drugs;  Carprofen 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regulations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Pfizer, 
Inc.  The  supplemental  NADA  provides 
for  use  of  carprofen  solution  in  dogs,  by 
subcutaneous  injection,  for  the  control 
of  postoperative  pain  associated  with 
soft  tissue  and  orthopedic  surgeries. 
DATES:  This  rule  is  effective  August  18, 
2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-llO),  Food  and  Drug 
Administration.  7500  Standish  PI., 
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Rockville,  MD  2C855,  301-827-7540,  e- 
mail:  mberson@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION:  Pfizer, 
Inc.,  235  East  42d  St.,  New  York,  NY 
10017-5755,  filed  a  supplement  to 
NADA  141-199  for  RIMADYL 
(carprofen)  Injectable  used  for  the  relief 
of  pain  and  inflammation  associated 
with  osteoarthritis  in  dogs.  The 
supplemental  NADA  provides  for 
veterinary  prescription  use  of  carprofen 
solution  for  the  control  of  postoperative 
pain  associated  with  soft  tissue  and 
orthopedic  surgeries  in  dogs.  The 
supplemental  application  is  approved  as 
of  April  2,  2003,  and  the  regulations  are 
amended  in  21  CFR  522.312  to  reflect 
the  approval.  The  basis  of  approval  is 
discussed  in  the  freedom  of  information 
summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  21  CFR  514.11(e){2)(ii),  a 
summary  of  safety  and  effectiveness 
data  and  information  submitted  to 
support  approval  of  this  application 
may  be  seen  in  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetics  Act 
(21  U.S.C.  360b(c)(2){F)(iii)),  this 
approval  qualifies  for  3  years  of 
marketing  exclusivity  begiiming  April  2, 
2003. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  envirormiental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3)(A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Part  522 

Animal  drugs. 

■  Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  6uid  Drugs  and  redelegated  to  the 
Center  for  Veterinary  Medicine,  21  CFR 
part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

■  1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 


■  2.  Section  522.312  is  amended  by 
revising  paragraphs  (d)(1)  and  (d)(2)  to 
read  as  follows: 

§522.312    Carprofen. 

***** 

(d)*  *  * 

(1)  Amount.  2  mg/lb  (4.4  mg/kg)  body 
weight  once  daily  or  1  mg/lb  (2.2  mg/ 
kg)  twice  daily,  by  subcutaneous 
injection.  For  the  control  of 
postoperative  pain,  administer 
approximately  2  hours  before  the 
procedure. 

(2)  Conditions  of  use.  For  the  relief  of 
pain  and  inflammation  associated  with 
osteoarthritis  and  for  the  control  of 
postoperative  pain  associated  with  soft 
tissue  and  orthopedic  surgeries. 
***** 

Dated:  August  1,  2003. 
Bemadette  Dunham, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation,  Center  for  Veterinary  Medicine. 
[FR  Doc.  03-20997  Filed  8-15-03;  8:45  am] 
BILUNG  CODE  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  886 
Ophthalmic  Devices 

CFR  Correction 

In  Title  21  of  the  Code  of  Federal 
Regulations,  Parts  800  to  1299,  revised 
as  of  April  1,  2003,  in  §886.1500,  on 
page  456,  paragraph  (b)  is  added  to  read 
as  follows: 

§886.1500    Headband  mirror. 

***** 

(b)  Classification.  Class  I  (general 
controls).  The  device  is  exempt  from  the 
premarket  notification  procedures  in 
subpart  E  of  part  807  of  this  chapter, 
subject  to  the  limitations  in  §  886.9.  The 
device  is  also  exempt  from  the  current 
good  manufacturing  practice  regulations 
in  part  820  of  this  chapter,  with  the 
exception  of  §  820.180,  with  respect  to 
general  requirements  concerning 
records,  and  §  820.198,  with  respect  to 
complaint  files. 

[FR  Doc.  03-55524  Filed  8-15-03;  8:45  am] 

B«LUNG  CODE  1505-01-D 


DEPARTMENT  OF  STATE 

22  CFR  Part  41  , 

[Public  Notice  4443] 

Documentation  of  Nonimmigrants 
Under  the  Immigration  and  Nationality 
Act,  as  Amended:  Automatic  Visa 
Revalidation 

agency:  Department  of  State. 
action:  Final  rule. 

SUMMARY:  The  Department  is  adopting 
as  final  an  interim  rule  published  in  the 
Federal  Register  on  March  7,  2002, 
amending  the  regulation  pertaining  to 
Automatic  Visa  Revalidation,  which 
was  effective  on  April  1,  2002. 

EFFECTIVE  DATE:  August  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  J.  Harper.  Legislation  and 
Regidations  Division,  Visa  Services, 
Department  of  State.  Washington,  D.C. 
20520-0106,  (202)  663-1221,  e-mail 
[harperb@state.gov)  or  fax  at  (202)  663- 
3898. 

SUPPLEMENTARY  INFORMATION:  The 
Department  published  an  interim  rule. 
Public  Notice  3938  at  67  FR  45,  March 
7,  2002,  with  a  request  for  comments, 
amending  part  41  of  Title  22  of  the  Code 
of  Federal  Regulations. 

Why  Was  This  Done? 

The  rule  was  proposed  primarily 
because  of  the  need  for  greater  screening 
of  visa  applicants  in  light  of  the  events 
of  September  11,  2001.  The  rule  was 
discussed  in  detail  in  Public  Notice 
3938,  as  were  the  Department's  reasons 
for  the  other  changes  to  the  regulations. 
This  final  rule  adopts  the  interim  rule 
without  change. 

What  Did  The  Interim  Rule  Do? 

The  interim  rule  limited  the  privilege 
of  automatic  revalidation  of  visas  in  two 
respects:  first,  the  privilege  is  no  longer 
available  to  persons  who  choose  to 
apply  for  a  new  visa  while  traveling 
temporarily  to  an  area  covered  by  the 
automatic  revalidation  privilege;  and 
second,  it  is  no  longer  available  to 
nationals  of  countries  that  are  state 
sponsors  of  terrorism,  regardless  of 
whether  such  nationals  apply  for  a  new 
visa  while  outside  the  United  States  or 
not.  In  essence,  the  addition  of 
"applying  for  a  visa  while  abroad"  as  a 
bar  against  automatic  revalidation  was 
undertaken  to  protect  against  the 
possibility  that  the  visa  applicant  will 
be  found  ineligible  but  will  have 
returned  to  the  United  States  using  the 
automatic  revalidation  privilege  while 
the  visa  application  was  pending.  The 
bar  against  nationals  of  states  that  have 
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been  found  tc 
added  for  the 
such  national  s 
heightened  st^dards 
visa  issuance 
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sponsor  terrorism  was 
additional  reason  that 
have  become  subject  to 
of  review  before 


Analysis  of  C  imments 

The  proposi  >d  rule  was  published 
with  a  requesi  for  comments  on  March 
11.  2002  (67C  T^45).  The  comment 
period  closed  May  7.  The  Department 
received  rouglily  300  comments,  half  or 


more  of  whici 


in  part  with  a  sample  proposed  response 
that  circulatec  through  the  foreign 
student  community.  Most  of  the  first 
half  of  the  lett  ;rs  (see  "other  factors 
noted,  below)  quoted  the  sample 
proposed  respjnse  in  full;  many  ased 
only  one  or  two  paragraphs  from  it.  The 
Department  th  erefore  is  responding  to 
the  comments  collectively,  by  subject 
matter. 


Ineffectivenesi 
Inconvenience 


The  scunple 
many  of  the  letters 
claimed  the  fo 

1 .  The  amended 
not  deter  the 
in  the  new 
already  in  the 
simply  stay  hei  i 
neighboring 
Moreover.  the\ 
information  if 
applied  for  a 

2.  This  unfai-ly 
innocent  while 
evil-doers. 

3.  It  is  "not 
fundamental 
the  mutual  beneficial 
and  personnel 
U.S.  and  other 


proposed  response  and 

drawing  upon  it 
lowing: 

requirement  would 
eiitrv  of  terrorists  because, 
tances,  any  terrorists 
Jnited  States  would 
rather  than  going  to  a 
colmtry  for  a  new  visa, 
would  supply  false 
hey  did  go  abroad  and 
v|sa. 

penalizes  the 
doing  nothing  against 


11 


in  terests- 


Other  Factors  i"  foted 


th  (re 


The  majority 
letters  includec 
,  above  viewpoir  ts 
following: 

Most  of  their 
homelands)  are 
consulate  and  i 
obtain  a  visa 
Mexico.  (All 
commenters 
the  Philippines 
apply  for  a  visa 
without 
case  of  delays, 
forego  any  trips 
families.  Some 
suggestion  that 
weren't  limited 
month  visas,  th 
automatic 


,  01 


were 


risking  their 
t  ley 


were  verbatim  in  full  or 


and  Unfairness; 


compliance  with  U.S. 
handicapping 
culture,  economic 
.xchanges  between  the 
;ountries." 


of  the  other  half  of 
one  or  more  of  the 
in  addition  to  the 


iomes  (in  their 
very  far  from  a  U.S. 
takes  much  longer  to 
than  in  Canada  or 
almost  all,  of  the 

from  China.  India  or 
)  Thus.  If  they  cannot 
in  Canada  or  Mexico 
re-admission  in 
will  simply  have  to 
home  to  see  their 
( ilosed  with  the 
moreover,  if  they 
to  single-entry,  six- 
sy  wouldn't  need  the 
so  why  do  we 


reval  dation 


not  simply  give  them  more  favorable 
visas  to  begin  with. 

They  resent  the  implication  that  they, 
as  lawful  temporary  (but  long-term) 
residents  (nonimmigrant  students  and 
workers)  are  a  threat  to  the  United 
States. 

They  have  to  travel  abroad  for  "x" 
reasons  (international  meeting,  study, 
research,  business)  and  will  not  have 
time  to  get  a  visa  while  at  the  meeting 
or  whatever.  This  means  that  if  they 
have  not  obtained  a  reentry  visa  in 
Mexico  or  Canada  before  keeping  that 
commitment,  they  will  have  to  forego 
the  activity  for  which  they  wish  to 
travel  abroad  (finishing  their  studies/ 
research  abroad,  presenting  their  paper, 
etc.),  or  simply  go  home  thereafter, 
rather  than  finishing  their  employment/ 
degree  here.  The  latter  course  will  also 
risk  the  loss  of  their  apartments,  cars, 
etc.,  that  they  will  have  left  here  while 
on  that  foreign  trip.  Left  implicit  was 
the  idea  that  if  the  prior  rule  applied, 
they  would  obtain  another  visa  in 
Canada/Mexico  before  travelling  to 
wherever  else  and  not  have  to  face  such 
a  harrowing  choice. 

Department's  Response 

Although  sympathetic  to  the  concerns 
of  the  commenters,  the  Department 
must  note  that  the  privilege  of  automatic 
revalidation,  instituted  some  years  ago 
as  a  convenience  both  to  the  travelers 
and  to  our  consular  posts,  is  just  that — 
a  privilege.  It  is  not  a  right.  It  is 
intended  primarily  to  recognize  that 
persons  lawfully  in  the  United  States 
may  have  occasion  to  cross  into  and  out 
of  Canada  or  Mexico  for  brief,  casual 
visits  or  even  in  direct  transit  between 
one  part  of  the  United  States  and 
another.  In  cases  involving  aliens  who 
are  within  their  authorized  stay  in  the 
United  States  but  whose  visas  have 
expired,  it  is  not  always  practicable  for 
them  to  apply  for  and  obtain  a  new  visa 
to  reenter  the  United  after  such  a 
departure.  Thus  a  provision  was  made 
to  consider  their  visas  automatically 
revalidated  for  purposes  of  facilitating 
such  brief  trips.  Automatic  revalidation 
also  became  a  vehicle  for  aliens  whose 
visas  had  expired  and  who  wanted  to 
travel  to  more  distant  countries  not 
within  the  scope  of  the  automatic 
revalidation  regulation  (e.g.,  in  Asia  or 
Europe).  Under  the  old  automatic 
revalidation  regulation,  such  aliens 
could  leave  the  United  States 
temporarily  and  apply  for  a  new  visa  in 
a  country  such  as  Mexico  or  Canada  that 
was  covered  by  the  automatic 
revalidation  regulation.  This  was  not  the 
original  intent  of  the  regulation, 
however. 


These  are  difficult  and  different  times, 
and  certain  conveniences  must  be 
foregone.  We  are  preserving  the 
availability  of  automatic  revalidation  for 
its  original  fundamental  purpose,  which 
is  to  recognize  and  facilitate  short-term 
cross-border  travel.  By  eliminating  the 
possibility  of  automatic  revalidation  for 
persons  who  apply  for  a  visa  while 
outside  the  United  States,  we  are  merely 
eliminating  a  use  of  the  regulation  that 
was  not  central  to  its  purpose.  At  the 
same  time,  however,  we  are  reflecting 
the  new  security  environment,  in  which 
visa  processing  times  are  longer  and 
favorable  outcomes  are  significantly  less 
certain. 

For  those  whose  complaint  was  that 
they  wouldn't  need  that  automatic 
revalidation  provision  if  we  would  issue 
them  more  than  6  month/ one  entry  visas 
in  the  first  place,  we  can  only  note  that 
such  matters  are  governed  by  reciprocity 
as  well  as  national  security 
considerations.  The  question  of  longer 
validity  periods  or  multiple  versus 
single  entry  visas  does  not  even  arise  if 
an  alien's  government  does  not  issue 
longer  validity,  multiple  entry  visas  to 
U.S.  citizens  for  the  same  purpose  of 
entry. 

Preclearance  Suggestion 

A  few  letters  took  a  different 
approach.  They  suggested  that  all  of  the 
above  problems  could  be  resolved  if  the 
need  for  special  screening  could  be  met 
by  applying  for  preclearance  (in  a  timely 
fashion)  before  going  to  Canada  or 
Mexico.  That  is,  use  some  mechanism 
for  such  intending  traveler/ visa 
applicants  to  get  security  cleared  here  in 
the  United  States  in  advance  of  their 
trip  to  Canada  or  Mexico  to  apply  for 
the  visa. 

Department's  Response 

The  Department  concluded  that  this 
proposal  is  not  practicable  for  a  number 
of  reasons,  such  as  the  absence  of  any 
mechanism  in  the  United  States  for 
processing  such  requests  in  advance  and 
the  lack  of  resources  to  establish  one. 
More  important  is  the  fact  that  the  time 
frame  for  responses  to  clearance 
requests  is  too  fluid  for  realistically 
estimating  when  to  begin  such  a 
process.  Therefore  it  cannot  be 
implemented. 

Regulatory  Analysis  and  Notices 

Since  the  final  rule  is  unchanged  from 
the  interim  rule,  and  because  none  of 
the  public  comments  have  called  them 
into  question,  the  Department  reiterates 
the  regulator^'  analysis  and  notices 
published  in  67  FR  45  on  March  7, 
2002. 
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List  of  Subjects  in  22  CFR  Part  41 

Aliens,  Passports  and  visas. 

■  Accordingly,  the  Department  of  State 
adopts  as  final  the  interim  rule  published 
on  March  7,  2002  (67  FR  10322)  that 
revised  22  CFR  41.112(d). 

Dated:  June  26.  2003. 
Maura  Harty, 

Assistant  Secretary  for  Consular  Affairs, 
Department  of  State. 
[FR  Doc.  03-21070  Filed  8-15-03;  8:45  am] 

8ILUNG  CODE  4710-06-P 

DEPARTMENT  OF  STATE 
22  CFR  Part  42 

[Public  Notice  4446] 

Documentation  of  Immigrants  Under 
the  Immigration  and  Nationality  Act,  As 
Amended:  Electronic  Petition  for 
Diversity  immigrant  Status 

action:  Interim  rule  with  request  for 
comments. 

SUIMMARY:  In  this  rule  the  Department 
changes  the  manner  in  which  aliens 
may  petition  for  the  opportunity  to 
participate  in  the  Diversity  Visa 
Program  from  a  standetrd  mail-in  system, 
to  an  entirely  electronic  system  that  will 
utilize  a  specifically  designated  Internet 
website.  This  rule  also  makes  minor 
technical  and  editorial  changes  to  the 
existing  rule  for  the  purpose  of  greater 
.  clarity,  uniformity  and  precision.  The 
Department  is  implementing  the  new 
electronic  system  in  order  to  make  the 
process  less  prone  to  fraud,  improve 
efficiency  in  the  diversity  visa  petition 
process  and  significantly  reduce  the  cost 
to  the  Government  of  the  process.  When 
the  rule  is  published  aliens  petitioning 
to  participate  in  the  diversity  visa 
program  will  be  required  to  submit  their 
petition  to  the  Department  exclusively 
via  electronic  means. 

DATES:  This  rule  becomes  effective  on 
August  18,  2003.  Written  comments 
must  be  received  on  or  before  October 
17,2003. 

ADDRESSES:  Written  comments  may  be 
submitted  to  the  Chief,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  DC 
20520-0106,  by  fax  to  202-663-3898,  or 
by  e-mail  to  VisaRegs@state.gov. 

FOR  FURTHER  INFORIMATION  CONTACT:  Ron 

Acker,  Legislation  and  Regulations 
Division,  Visa  Services.  Department  of 
State,  Washington,  DC  20520-0106, 
202-663-0102. 

SUPPLEIMENTARY  INFORMATION: 


What  Is  the  Diversity  Visa  Program? 

The  Diversity  Visa  Program  is  an 
aimual  visa  program  administered  by 
the  Department  of  State  pursuant  to 
section  203(c)  of  the  Immigration  and 
Nationality  Act  (INA),  8  U.S.C.  1153(c). 
Aliens  from  eligible  countries  (as 
determined  by  the  Department  of 
Homeland  Security)  petition  the 
Department  for  the  opportunity  to  apply 
for  one  of  50,000*  immigrant  visas  made 
available  each  year  pursuant  to  section 
201(e)  of  the  INA,  8  U.S.C.  1151(e)  (note 
that  section  201(e)  actually  provides  for 
55,000  visas,  however,  the  Nicaraguan 
Adjustment  and  Central  American 
Relief  Act  of  1997  (NACARA).  Title  II  of 
P.L.  105-100,  stipulated  that  5,000  of 
the  immigrant  visas  made  available 
under  section  201(e)  would  be  set  aside 
each  year  for  aliens  eligible  to  adjust 
their  status  to  that  of  lawful  permanent 
resident  under  that  Act*).  The 
Department  selects  and  rank  orders 
petitions  at  random  from  among  those 
that  meet  all  of  the  prescribed  petition 
requirements.  Aliens  whose  petitions 
are  selected  may  then  apply  for  visas  in 
rank  order  on  a  first  come,  first  served 
basis  imtil  all  of  the  50,000*  visas  for 
the  fiscal  year  for  which  the  petitions 
have  been  selected  are  issued,  or  the 
fiscal  year  ends,  whichever  comes  first. 

What  Is  the  Ciurent  Petition  Procedure 
for  the  Program? 

Since  the  inception  of  the  Diversity 
Visa  Program,  the  Department  has 
required  that  all  petitions  for  acceptance 
of  an  alien  into  the  program  be 
submitted  by  mail  during  a  thirty-day 
period  in  the  fiscal  year  preceding  the 
fiscal  year  for  which  petitioners  seek 
eligibility  for  the  program.  To  date, 
submission  by  any  means  other  than 
regular  mail  has  been  prohibited. 

According  to  the  existing  rule, 
individual  petitioners  have  been 
instructed  to  include  certain 
information  about  themselves  and  their 
family  members  on  a  sheet  of  paper  and 
to  submit  that  document,  signed,  along 
with  signed  photographs  of  themselves 
and  family  members  to  the  Department 
at  a  specific  mailing  address.  Petitions 
without  the  required  information  or 
signatures  and  those  received  before  or 
after  the  dates  of  the  mail-in  period  have 
been  automatically  disqualified  from 
consideration.  Further,  the  statute 
authorizing  the  program  permits  only 
one  petition  submission  per  applicant. 
Persons  submitting  multiple  petitions 
also  are  disqualified  from  participation 
in  the  program.  No  fee  has  been  charged 
at  the  time  of  submission  of  the  petition, 
but  recipients  of  diversity  immigrant 
visas  have  been  required  at  the  time  of 


visa  application  to  pay  an  additional 
processing  fee  beyond  that  paid  by  other 
classes  of  immigrant  visa  recipients. 

How  Will  This  Rule  Change  the  Petition 
Procedure? 

When  this  rule  becomes  effective, 
alien  petitioners  for  the  Diversity  Visa 
Program  will  no  longer  be  permitted  to 
submit  a  petition  by  mail.  Instead,  the 
Department  will  require  that  all 
petitions  be  submitted  to  it  in  an 
electronic  format,  using  an  Internet 
website  dedicated  specifically  to  the 
submission  and  receipt  of  Diversity  Visa 
Program  petitions.  The  website  will 
have  contained  in  it  a  standard  petition . 
form  which  the  petitioner,  or  someone 
acting  for  the  petitioner,  must  fill  out 
on-line  and  send  electronically  to  the 
Department  at  a  web  address.  The 
person  completing  the  petition  form 
will  also  be  required  to  attach  to  the 
electronic  petition  individual  digital 
photographs  of  the  petitioner  and  the 
petitioner's  spouse  and  unmarried 
children  under  21  who  will  be  seeking 
to  accompany  or  follow  to  join  the 
petitioner  should  the  petitioner  receive 
a  diversity  immigrant  visa.  The 
photographs  will  have  specific 
requirements  as  to  size,  composition 
and  quality.  Fees  will  be  handled  as 
they  are  under  the  current  rules  for 
diversity  program  petitions.  Because  the 
petition  must  be  submitted 
electronically,  the  current  requirement 
that  the  petition  and  photographs  be 
signed,  is,  necessarily,  being  eliminated. 

Why  Is  the  Department  Changing  the 
Petition  Process  in  this  Manner? 

There  are  three  principal  reasons  the 
Department  believes  an  electronic 
petition  process  is  preferable  to  the 
existing  mail-in  process. 

Anti-fraud  benefits:  The  Department 
believes  that  the  electronic  petition 
process  will  help  eliminate  the 
submission  of  multiple  petitions, 
prohibited  under  INA  section 
204(a)(l)(I).  Currently,  despite  the  fact 
that  only  50,000*  visas  are  available 
each  year,  many  millions  of  petitions 
are  submitted.  The  Department  uses  it's 
limited  resources  to  crosscheck  for 
multiple  submissions  and  create  records 
for  only  the  number  of  correctly 
completed  petitions  sufficient  to  ensure 
a  pool  of  visa  applicants  that  will  be 
large  enough  to  guarantee  use  of  all  the 
visas.  That  number  is  only  a  small 
percentage  of  the  overall  total  of 
petitions  submitted.  Therefore,  the 
likelihood  of  an  alien  petitioner  of  being 
caught  submitting  more  than  one 
petition  is  much  less  than  it  would  be 
if  information  from  all  of  the  petitions 
could  be  entered  automatically  into  the 
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database  and  cross-checked  for 
duplicates  using  name  and  address 
matching  software.  In  addition,  the  use 
of  a  digitizedlphotograph  will  further 
'  enhance  the  Department's  anti-fraud 
capability  by  permitting  facial 
recognition  crosschecking  and  matching 
to  eliminate  iiultiple  applications  using 
false  identitiss.  By  significantly 
reducing  the  amount  of  fraud  to  which 
the  existing  program  is  subject,  the 
Department  believes  it  will  be  helping 
to  eliminate  one  possible  avenue 
terrorists  ana  other  criminal  aliens 
might  seek  toj  utilize  in  order  to  enter 
the  U.S.  Furtfcer,  because  all  of  the 
information  from  all  petitions  submitted 
would  be  stoied  in  a  retrievable  format, 
it  will  also  enable  the  Department  to 
search  the  database  for  specific  names 
and  faces  wh*n  asked  to  do  so  by 
intelligence  a  r  security  agencies. 

Cost:  The  e  ectronic  process  will  be 
considerably  ess  expensive  for  the 
Department  to  operate  than  the  current 
procedure.  Inirecent  years  diversity 
immigrant  program  petition 
submissions  1  ave  numbered  up  to 
thirteen  million  per  year.  The  cost  of 
receiving,  storing  and  handling  this 
volume  of  paj  er  documentation  has 
been  consider  ible.  In  addition  to  simply 
opening  and  sorting  this  volume  of 
petitions,  data  taken  from  the  petitions 
must  be  enten  d  into  the  diversity  visa 
database  by  hiind,  consuming  extensive 
resources  and  introducing  inevitable 
human  errors  hat  must  either  be 
corrected  at  an  additional  cost  in 
resources  or  tl  at  eventually  will  lead  to 
confusion  at  tJ  le  time  of  visa 
application,  rt  suiting  in  lost  time  while 
the  truth  of  th^  i  matter  is  determined. 
The  Departme  it  conservatively 
estimates  that  the  elimination  of  the 
paper  process  can  save  one  million 
dollars  per  yes  r  by  reducing  the  cost  of 
storage  and  eliminating  the  handling  of 
and  recording  of  information  from  the 
paper  docume  itation. 

Benefit  to  th  ?  petitioners:  The  new 
system  will  be  lefit  the  petitioners  as 
well.  Currently  .  under  the  mail-in 
system,  persor  s  submitting  petitions 
from  overseas  lave  no  real  assurance 
that  the  Deparl  ment  will  receive  their 
petitions  withio  the  prescribed  mail-in 
period.  Nor  hai  it  been  possible  to 
notify  them  of  the  receipt  of  petitions, 
due  to  the  grea  t  volume  of  submissions. 
This  fact  by  its  slf  has  been  an 
inducement  foi'  petitioners  to  submit 
multiple  petitiims  in  the  hope  that  at 
least  one  petiti  an  would  arrive  at  the 
Department  in  the  correct  timeframe.  An 
electronic  system  will  guarantee  that 
petitioners  are  notified  of  petition 
receipt  virtuall  y  simultaneously  with 
the  submission  of  the  petition  and  thus 


eliminate  the  incentive  to  submit 
multiple  petitions. 

Won't  Some  Potential  Petitioners  in 
Less-Developed  Countries  Be 
Disadvantaged  Due  to  the  Lack  of 
Sufficient  Internet  Facilities  in  Those 
Countries? 

The  Department  believes  that  the 
argument  that  some  applicants  would  be 
disadvantaged,  especially  in  poorer 
countries,  because  they  would  not  have 
ready  access  to  the  necessary  computer 
hardware  and  software  to  file  a  petition 
electronically  is  offset,  especially  after 
September  11,  2001,  by  the  security 
advantages  and  cost-saving  of  the 
electronic  procedure,  as  well  as  the 
benefit  to  the  petitioners  of  the  certain 
knowledge  of  receipt  of  the  petitions  by 
the  Department  within  the  prescribed 
application  period.  Furthermore,  the 
growing  use  of  Internet  cafes  and  similar 
resources,  even  in  less  developed 
countries,  makes  on-line  registration 
increasingly  convenient.  Those  unable 
to  access  computers  themselves  would 
be  able  to  submit  applications  with  the 
assistance  of  computer  service  providers 
and  third  parties,  which  currently 
advertise  their  services  for  the  DV 
program  far  and  wide  and  could 
certainly  adapt  to  the  new  filing 
procedures.  Likewise,  the  procediues 
will  be  flexible  enough  to  permit 
stateside  computer  service  providers  to 
receive  paper  petitions  from  abroad, 
which  they  could  use  to  enter  the 
necessary  information  into  the 
electronic  petition  form  on  behalf  of  the 
petitioners.  While  there  may  be  some 
risk  that  a  few  facilitators  would 
overcharge,  the  Department's  experience 
with  the  Diversity  Visa  Program  leads  it 
to  the  conclusion  that  brisk  competition 
will  likely  keep  charges  from  becoming 
cost-prohibitive  for  most  potential 
petitioners. 

What  Other  Changes  Does  the 
Department  Propose  Making  to  the 
Current  Regulation? 

In  addition  to  minor  grammatical  and 
other  changes  for  clarification,  the 
Department  is  amending  subsection 
(a)(3)  regarding  use  of  the  Department  of 
Labor's  0*Net  Online  to  determine  the 
sufficiency  of  a  petitioner's  work 
experience  where  such  experience  is 
used  to  qualify  the  petitioner  for 
participation  in  the  Diversity  Visa 
Program.  Reference  to  the  0*Net  Online 
was  added  by  an  interim  rule  dated 
August  2,  2002  [67  PR  51752]  at  which 
time  it  was  stated  that  the  0*Net  Online 
would  be  used  only  for  the  2003 
Diversity  Visa  Program.  The  change  will 
make  such  use  a  permanent  feature  of 
the  Diversity  Visa  Program.  The 


Department  also  has  added  gender  to 
the  list  of  required  items  on  the  new 
electronic  petition  form.  That 
information  will  assist  the  Department 
in  the  use  of  facial  recognition 
technology  in  order  to  more  acciu^tely 
identify  individuals  for  security  and 
other  purposes. 

Regulatory  Findings 

Administrative  Procedure  Act 

The  immediate  implementation  of 
this  rule  as  an  interim  rule,  with  a  60- 
day  provision  for  post-promulgation 
public  comments,  is  based  on  findings 
of  "good  cause"  piusuant  to  5  U.S.C. 
553(b)  and  553(d)(3).  The  effective  date 
of  this  rule  on  August  18,  2003  is 
necessary  to  allow  the  Department  to 
eliminate  as  quickly  as  possible  the 
considerable  amount  of  fraud  detected 
in  the  Diversity  Visa  Program  and  thus 
prevent  the  program  from  being  used  by 
aliens  who  could  pose  a  seciuity  threat 
to  the  United  States  or  otherwise  violate 
the  laws  of  the  United  States,  including 
the  immigration  laws.  Because  diversity 
visa  applicants  must  be  selected  far  in 
advance  of  the  actual  date  of  their  visa 
application  in  order  that  they  have  time 
to  obtain  the  necessary  documentation 
for  their  application  and  make 
arrangements  to  appear  at  an  embassy  or 
consulate  to  make  the  application,  delay 
for  notice  and  comment  would 
jeopardize  the  Department's  ability  to 
successfully  conduct  the  FY  2005 
diversity  selection,  thus  extending  for 
another  year  the  program's 
susceptibility  to  high  levels  of  fraud.  To 
prevent  such  a  result,  the  Department 
has  determined  that  prior  notice  and 
public  comment  on  this  rule  would  be 
impractical  and  contrary  to  the  public 
interest.  Accordingly,  there  is  good 
cause  to  publish  this  interim  rule  and  to 
make  it  effective  upon  its  publication  in 
the  Federal  Register. 

Regulatory  Flexibility  Act/Executive 
Order  13272:  Small  Business 

The  Department  of  State,  in 
accordance  with  the  Regulatorv 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $1  million  or  more  in 
any  year  and  it  will  not  significantly  or 
imiquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
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necessary  ujider  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign 
based  companies  in  domestic  and 
import  markets. 

Executive  Order  12866 

The  Department  of  State  considers 
this  rule  to  be  a  "significant  regulatory 
action"  imder  Executive  Order  12866, 
section  3(f),  Regulatory  Planning  and 
Review.  Accordingly,  it  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

The  reporting  or  record-keeping 
action  required  from  the  public  under 
the  rule  requires  the  approval  of  the 
Office  of  Management  and  Budget  imder 
the  Paperwork  Reduction  Act.  A  form  to 
be  used  for  petitioning  the  Department 
electronically  for  participation  in  the 
Diversity  Visa  Program  will  be 
forwarded  to  OMB  as  required. 

List  of  Subjects  in  22  CFR  Part  42 

Aliens,  Immigrants,  Passports  and 
visas. 

■  Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  22  CFR  part  42  is 
amended  as  follows: 

PART  42— {AMENbED] 

■  1 .  The  authority  citation  for  part  42 
continues  to  read  as  follows: 

Authority:  8  U.S.C.  1104;  2651a. 

■  2.  Revise  §  42.33  to  read  as  follows: 


§42.33    Diversity  immigrants. 

(a)  General.  (1)  Eligibility  to  compete 
for  consideration  under  section  203(c). 
An  alien  will  be  eligible  to  compete  for 
consideration  for  visa  issuance  under 
INA  203(c)  during  a  fiscal  year  only  if 
he  or  she  is  a  native  of  a  low-admission 
foreign  state,  as  determined  by  the 
Secretary  of  Homeland  Security 
pursuant  to  INA  203(c)(1)(E),  with 
respect  to  the  fiscal  year  in  question; 
and  if  he  or  she  has  at  least  a  high 
school  education  or  its  equivalent  or, 
within  the  five  years  preceding  the  date 
of  application  for  a  visa,  has  two  years 
of  work  experience  in  an  occupation 
requiring  at  least  two  years  training  or 
experience.  The  eligibility  for  a  visa 
under  INA  203(c)  ceases  at  the  end  of 
the  fiscal  year  in  question.  Under  no 
circumstances  may  a  consular  officer 
issue  a  visa  or  other  documentation  to 
an  alien  after  the  end  of  the  fiscal  year 
during  which  an  alien  possesses 
diversity  visa  eligibility. 

(2)  Definition  of  high  school 
education  or  its  equivalent.  For  the 
purposes  of  this  section,  the  phrase  high 
school  education  or  its  equivalent 
means  the  successful  completion  of  a 
twelve-year  course  of  elementary  and 
secondary  education  in  the  United 
States  or  successful  completion  in 
another  coimtry  of  a  formal  covuse  of 
elementary  and  secondary  education 
comparable  to  completion  of  twelve 
years'  elementary  and  secondary 
education  in  the  United  States. 

(3)  Determinations  of  work 
experience.  For  all  cases  registered  for 
the  2003  Diversity  Visa  Program  and 
Diversity  Visa  Programs  occurring  in 
subsequent  fiscal  years,  consular 
officers  must  use  the  Department  of 
Labor's  0*Net  On  Line  to  determine 
qualifying  work  experience. 

(4)  Limitation  on  number  of  petitions 
per  year.  No  more  than  one  petition  may 
be  submitted  by  or  on  behalf  of,  any 
alien  for  consideration  during  any  single 
fiscal  year.  If  two  or  more  petitions  for 
any  single  fiscal  year  are  submitted  by, 
or  on  behalf  of,  any  alien,  all  such 
petitions  will  be  void  pursuant  to  INA 
204(a)(l)(I)(i)  and  the  alien  by  or  for 
whom  the  petition  has  been  submitted 
will  not  be  eligible  for  consideration  for 
diversity  visa  issuance  during  the  fiscal 
year  in  question. 

(5)  Northern  Ireland.  For  purposes  of 
determining  eligibility  to  file  a  petition 
for  consideration  under  INA  203(c)  for 
a  fiscal  year,  the  districts  comprising 
that  portion  of  the  United  Kingdom  of 
Great  Britain  and  Northern  Ireland, 
known  as  "Northern  Ireland",  will  be 
treated  as  a  separate  foreign  state.  The 
districts  comprising  "Northern  Ireland" 
are  Antrim,  Ards,  Armagh,  Ballymena, 


Ballymoney,  Banbridge,  Belfast, 
Carrickfergus,  Castlereagh,  Coleraine, 
Cookstown.  Craigavon,  Down, 
Diingannon,  Fermanagh,  Lame, 
Limavady,  Lisbum,  Londonderry, 
Magherafelt,  Moyle,  Nevkry  and  Moume, 
Newtownabbey,  North  Down,  Omagh. 
and  Strabane. 

(b)  Petition  requirement.  An  alien 
claiming  to  be  entiUed  to  compete  for 
consideration  under  INA  203(c)  must 
file  a  petition  with  the  Department  of 
State  for  such  consideration.  At  the 
alien  petitioner's  request,  another 
person  may  file  a  petition  on  behalf  of 
the  alien.  "The  petition  will  consist  of  an 
electronic  entr\'  form  that  the  alien 
petitioner  or  a  person  acting  on  the 
behalf  of  the  alien  petitioner  must 
complete  on-line  and  submit  to  the 
Department  of  State  via  a  Web  site 
established  by  the  Department  of  State 
for  the  piupose  of  receiving  such 
petitions.  "The  Department  will  specify 
the  address  of  the  Web  site  prior  to  the 
conunencement  of  the  30-day  or  greater 
period  described  in  paragraph  (b)(3)  of 
this  section  using  the  notice  procedure 
prescribed  in  that  paragraph. 

(1)  Information  to  be  provided  in  the 
petition.  The  website  will  include  the 
electronic  entry  form  mentioned  in 
paragraph  (b)  of  this  section.  The  entry 
form  will  require  the  person  completing 
the  form  to  provide  the  following 
information,  typed  in  the  Roman 
alphabet,  regarding  the  alien  petitioner: 

(i)  The  petitioner's  full  name; 

(ii)  The  petitioner's  date  and  place  of 
birth  (including  city  and  country, 
province  or  other  political  subdivision 
of  the  country); 

(iii)  The  petitioner's  gender; 

(iv)  The  country  of  wnich  the 
petitioner  claims  to  be  a  native,  if  other 
than  the  country  of  birth; 

(v)  The  namelsj,  date|s]  and  placefs] 
of  birth  and  gender  of  the  petitioner's 
spouse  and  child(ren],  if  any.  (including 
legally  adopted  and  step-children), 
regardless  of  whether  or  not  they  are 
living  with  the  petitioner  or  intend  to 
accompany  or  follow  to  join  the 
petitioner  should  the  petitioner 
immigrate  to  the  United  States  pursuant 
to  INA  203(c),  but  excluding  a  spouse  or 
a  child(ren|  who  is  already  a  U.S. 
citizen  or  U.S.  lawful  permanent 
resident; 

(vi)  A  current  mailing  address  for  the 
petitioner; 

(vii)  The  location  of  the  consular 
office  nearest  to  the  petitioner's  current 
residence  or,  if  in  the  United  States, 
nearest  to  the  petitioner's  last  foreign 
residence  prior  to  entry  into  the  United 
States; 

(2)  Requirements  for  photographs. 
The  electronic  entry  form  will  also 
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require  incli  sion  of  a  recent  photograph 
of  the  petitirjner  and  of  his  or  her  spouse 
and  all  unmtrried  children  under  the 
age  of  21  yea  rs.  The  photographs  must 
meet  the  foil  awing  specifications: 

(i)  A  digita  1  image  of  the  applicant 
from  either  a  digital  camera  source  or  a 
scanned  pho  tograph  via  scanner.  If 
scanned,  the  original  photographic  print 
must  have  b«  en  2"  \)y  2'  (50mm  x 
50mm).  Scanner  hardware  and  digital 
image  resolu  ion  requirements  will  be 
further  speci  ied  in  the  public  notice 
described  in  laragraph  (b)(3)  of  this 
section. 

(ii)  The  im  jge  must  be  in  the  Joint 
Photographic  Experts  Group  (JPEG)  File 
hiterchange  1  ormat  (JFIF)  format. 

(iii)  The  in  age  can  be  either  in  color 
or  black  and  vhite. 

(iv)  The  pe  son  being  photographed 
must  be  direc  tly  facing  the  camera  with 
the  head  neit  ler  tilted  up.  down,  or  to 
the  side.  The  head  must  cover  about 
50%  of  the  ai  sa  of  the  photograph. 

(v)  The  phc  tograph  must  be  taken 
with  the  pers  )n  in  front  of  a  neutral, 
light-colored  jackground.  Photos  taken 
with  very  dar  c  or  patterned,  busy 
backgrounds  Vill  not  be  accepted, 
(vi)  The  pel  son's  face  must  be  in 
focus. 

(vii)  The  pc  rson  in  the  photograph 
must  not  wea  •  sunglasses  or  other 
paraphernalia  that  detracts  from  the 
face. 

(viii)  A  pho  tograph  with  the  person 
wearing  a  hea  i  covering  or  a  hat  is  only 
acceptable  if  I  le  covering  or  hat  is  worn 
specifically  di  le  to  that  person's 
religious  beliefs,  and  even  then,  the  liat 
or  covering  m  ly  not  obscure  any  portion 
of  the  face.  A  ihotograph  of  a  person 
wearing  tribal  military,  airline  or  other 
headgear  not  <  pecifically  religious  in 
natxu-e  will  nc  t  be  accepted. 

(3)  Submiss  on  of  petition.  A  petition 
for  considerat  on  for  visa  issuance 
under  INA  20: 1(c)  must  be  submitted  to 
the  Departmei  t  of  State  by  electronic 
entry  to  an  Int  ^met  website  designated 
by  the  Departi  lent  for  that  purpose.  No 
fee  will  be  col  ected  at  the  time  of 
submission  of  a  petition,  but  a 
processing  fee  may  be  collected  at  a 
later  date,  as  p  rovided  in  paragraph  (i) 
of  this  section  The  Department  will 
establish  a  per  iod  of  not  less  than  thirty 
days  during  ea  ch  fiscal  year  within 
which  aliens  r  lay  submit  petitions  for 
approval  of  eli  gibility  to  apply  for  visa 
issuance  durlr  g  the  following  fiscal 
year.  Each  fisc  d  year  the  Department 
will  give  timel  y  notice  of  both  the 
website  addre;  s  and  the  exact  dates  of 
the  petition  su  imission  period,  as  well 
as  other  pertinent  information,  through 
publication  in  the  Federal  Register  and 
such  other  mel  hods  as  will  ensure  the 


widest  possible  dissemination  of  the 
information,  both  abroad  and  within  the 
United  States. 

(c)  Processing  of  petitions.  Entries 
received  during  the  petition  submission 
period  established  for  the  fiscal  year  in 
question  and  meeting  all  of  the 
requirements  of  paragraph  (b)  of  this 
section  will  be  assigned  a  number  in  a 
separate  numerical  sequence  established 
for  each  regional  area  specified  in  INA 
203(c)(1)(F).  Upon  completion  of  the 
numbering  of  all  petitions,  all  numbers 
assigned  for  each  region  will  be 
separately  rank-ordered  at  random  by  a 
computer  using  standard  computer 
software  for  that  purpose.  The 
Department  vdll  then  select  in  the  rank 
orders  determined  by  the  computer 
program  a  quantity  of  petitions  for  each 
region  estimated  to  be  sufficient  to 
ensure,  to  the  extent  possible,  usage  of 
all  immigrant  visas  authorized  imder 
INA  203(c)  for  the  fiscal  year  in 
question.  The  Department  will  consider 
petitions  selected  in  this  manner  to  have 
been  approved  for  the  purposes  of  this 
section. 

(d)  Validity  of  approved  petitions.  A 
petition  approved  pursuant  to  paragraph 
(c)  of  this  section  will  be  valid  for  a 
period  not  to  exceed  Midnight  of  the 
last  day  of  the  fiscal  year  for  which  the 
petition  was  approved.  At  that  time,  the 
Department  of  State  will  consider 
approval  of  the  petition  to  cease  to  be 
valid  pursuant  to  INA  204(a)(l)(I)(ii)(II). 
which  prohibits  issuance  of  visas  based 
upon  petitions  submitted  and  approved 
for  a  fiscal  year  after  the  last  day  of  that 
fiscal  year. 

(e)  Order  of  consideration. 
Consideration  for  visa  issuance  to  aliens 
whose  petitions  have  been  approved 
pursuant  to  paragraph  (c)  of  this  section 
will  be  in  the  regional  rank  orders 
established  pursuant  that  paragraph. 

(f)  Allocation  of  visa  numbers.  To  the 
extent  possible,  diversity  immigrant  visa 
nurtibers  will  be  allocated  in  accordance 
with  INA  203(c)(1)(E)  and  will  be 
allotted  only  during  the  fiscal  year  for 
which  a  petition  to  accord  diversity 
immigrant  status  was  submitted  and 
approved.  Under  no  circumstances  will 
immigrant  visa  numbers  be  allotted  after 
midnight  of  the  last  day  of  the  fiscal 
year  for  which  the  petition  was 
submitted  and  approved. 

(g)  Further  processing.  The 
Department  will  inform  applicants 
whose  petitions  have  been  approved 
pursuant  to  paragraph  (c)  of  this  section 
of  the  steps  necessary  to  meet  the 
requirements  of  INA  222(b)  in  order  to 
apply  formally  for  an  immigrant  visa. 

(h)  Maintenance  of  certain 
information.  (1)  The  Department  will 
compile  and  maintain  the  following 


information  concerning  petitioners  to 
whom  immigrant  visas  are  issued  under 
INA  203(c): 

(i)  Age; 

(ii)  Country  of  birth; 

(iii)  Maritad  status; 

(iv)  Sex; 

(v)  Level  of  education;  and 

(vi)  Occupation  and  level  of 
occupational  qualification. 

(2)  The  Department  will  not  maintain 
the  names  of  visa  recipients  in 
connection  with  this  information  and 
the  information  will  be  compiled  and 
maintained  in  such  form  that  the 
identity  of  visa  recipients  caimot  be 
determined  therefrom. 

(i)  Processing  fee.  In  addition  to 
collecting  the  immigrant  visa 
application  fee  and.  if  applicable, 
issuance  fees,  as  provided  in  §42. 71(b) 
of  this  part,  the  consular  officer  must 
also  collect  from  each  applicant  for  a 
visa  under  the  Diversity  Immigrant  Visa 
Program  such  processing  fee  as  the 
Secretary  of  State  prescribes. 

Dated:  August  8,  2003. 
Maura  Harty, 

Assistant  Secretary  of  State.  Bureau  of 
Consular  Affairs.  Department  of  State. 
[FR  Doc.  03-21071  Filed  8-15-03;  8:45  am] 
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DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 

[COTP  New  Orleans-03-024] 

RIN  162&-AA00 

Safety  Zone;  Lower  Mississippi  River, 
Above  Head  of  Passes.  Mile  Marker 
88.1  to  90.4,  New  Orleans,  LA 

agency:  Coast  Guard.  DHS. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Lower  Mississippi  River  (LMR), 
beginning  at  mile  marker  88.1  and 
ending  at  mile  marker  90.4,  Above  Head 
of  Passes,  extending  the  entire  width  of 
the  river.  This  safety  zone  is  needed  to 
protect  persons  and  vessels  from  the 
potential  safety  hazards  associated  with 
the  weekly  upbound  and  downbound 
transit  of  die  C/S  CONQUEST  beneath 
the  Entergy  Corporation  power  cables 
located  at  mile  marker  89.2,  LMR.  Entry 
into  this  zone  is  prohibited  unless 
specifically  authorized  by  the  Captain  of 
the  Port  New  Orleans  or  a  designated 
representative. 
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DATES:  This  rule  is  effective  from  4  a.m. 
on  July  12,  2003  imtil  8  p.m.  on  January 
11,2004. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP  New 
Orleans-03-024]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  New  Orleans,  1615  Poydras 
Street,  New  Orleans,  Louisiana,  70112 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  James  Fogle,  Marine 
Safety  Office  New  Orieans,  at  (504)  589- 
4222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule.  Under  5  U.S.C.  553(b)(B),  the  Coast 
Guaird  finds  that  good  cause  exists  for 
not  publishing  an  NPRM  and,  under  5 
U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Publishing  an  NPRM  and 
delaying  its  effective  date  would  be 
contrary  to  public  interest  since 
immediate  action  is  needed  to  protect 
vessels  and  mariners  from  the  hazards 
associated  with  the  weekly  upbound 
and  downbound  transit  of  the  C/S 
CONQUEST  under  die  Entergy 
Corporation  power  cable.  Lower 
Mississippi  River  (LMR),  mile  marker 
89.2,  Above  Head  of  Passes,  New 
Orleans,  Louisiana. 

Background  and  Purpose 

The  Captain  of  the  Port  New  Orleans 
is  establishing  a  temporary  safety  zone 
on  the  LMR  beginning  at  mile  88.1  and 
ending  at  90.4,  Above  Head  of  Passes, 
extending  the  entire  width  of  the  river. 
This  safety  zone  is  needed  to  protect 
persons  and  vessels  from  the  potential 
safety  hazards  associated  with  the 
weekly  upboimd  and  downbound 
transit  of  die  C/S  CONQUEST  beneath 
the  Entergy  Corporation  power  cable 
located  at  mile  89.2  LMR.  The  C/S 
CONQUEST  has  an  air  draft  of  208  feet 
and  is  home  ported  in  New  Orleans  at 
the  Julia  Street  Wharf,  LMR,  mile 
marker  95.3,  Above  Head  of  Passes,  New 
Orleans,  Louisiana.  The  Entergy 
Corporation  power  cable  is  212.6  feet 
North  American  Vertical  Datum  (NAVD) 
at  the  center  of  the  Lower  Mississippi 
River  and  increases  in  height  to  a 
maximum  of  366.4  feet  NAVD  on  the 
East  bank  and  a  maximum  of  361.1  feet 
NAVD  on  the  West  bank.  As  the  C/S 
CONQUEST  needs  an  air  gap  of  14  feet 
between  it  and  the  cable  to  prevent 
arcing,  the  vessel  must  maneuver  within 


about  400  to  600  feet  of  the  East  bank 
or  vrithin  about  400  to  700  feet  of  the 
West  bank  to  safely  transit  under  the 
Entergy  Corporation  power  cable. 
Vessels  transiting  this  area  may  restrict 
the  maneuverability  of  the  C/S 
CONQUEST  through  those  safe  passage 
lanes  and  possibly  result  in  harm  to  life 
or  damage  to  the  cruise  ship,  the  power 
cable,  or  nearbv  vessels. 

This  rule  will  be  enforced  from  3:15 
a.m.  imtil  3:45  a.m.  and  6  p.m.  to  6:30 
p.m.  every  Sunday  between  July  12, 
2003  and  January  11,  2004.  These 
periods  of  enforcement  are  based  on  the 
predicted  cruise  schedule  for  the  C/S 
CONQUEST  and  are  subject  to  change. 
The  Captain  of  the  Port  New  Orleans 
will  inform  the  public  via  broadcast 
notice  to  mariners  of  the  enforcement 
periods  for  the  safety  zone. 

The  rule  also  prohibits  vessels  from 
anchoring  in  the  New  Orleans 
Emergency  Anchorage  or  the  New 
Orleans  General  Anchorage  below  mile 
marker  90.4,  which  is  the  location  of 
Chalmette  Slip  and  350  yards  upriver  of 
the  Belle  Chasse  Launch  Service's  West 
Bank  Dock.  These  vessels  could  restrict 
the  maneuverability  of  the  C/S 
CONQUEST  through  safe  passage  lanes 
and  possibly  result  in  harm  to  life  or 
damage  to  the  cruise  ship,  the  power 
cable,  or  nearby  vessels.  Vessels 
anchored  within  the  New  Orleans 
Emergency  Anchorage  are  already 
required  by  33  CFR  §  110.195(a)(16)  to 
obtain  permission  from  the  Captain  of 
Port  New  Orleans  prior  to  anchoring. 
The  New  Orleans  General  Anchorage  is 
from  mile  90.1  to  90.9  LMR  with  only 
0.3  miles  of  the  anchorage  affected  by 
this  temporary  final  rule.  This 
prohibition  is  effective  two  hours  prior 
to  the  arrival  and  departure  of  the  C/S 
CONQUEST  or  until  it  safely  passes 
imder  the  crossing. 

Except  as  described  in  this  rule,  all 
vessels  are  prohibited  from  entering, 
anchoring  or  transiting  within  the  zone 
during  the  aimounced  enforcement 
periods  unless  authorized  by  the 
Captain  of  the  Port  New  Orleans  or  a 
designated  representative.  Vessels  may 
request  authorization  to  transit  through 
the  safety  zone  by  contacting  the 
Captain  of  the  Port  New  Orleans  or  a 
designated  representative.  Moored 
vessels  are  permitted  to  remain  within 
the  safety  zone. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
requfre  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 


Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Homeland  Security 
(DHS).  The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  the  regulatory  policies 
and  procediu^es  of  DHS  is  unnecessary. 
The  Coast  Guard  has  met  with  members 
of  local  maritime  industry  including 
Carnival  Cruise  Lines,  Entergy,  the  New 
Orleans  Port  Commission,  pilots 
association,  owners  of  water  front 
facilities  located  within  or  adjacent  to 
the  zone  as  well  as  agents  and  shipping 
companies  to  discuss  safety  concerns 
associated  with  the  transit  and  measures 
to  reduce  the  impact  of  the  safety  zone 
on  the  local  maritime  community. 

This  rule  will  only  affect  maritime 
traffic  for  short  periods  of  time.  The 
impact  on  routine  navigation  is 
expected  to  be  minimal  as  the  zone  wdll 
only  be  in  effect  for  two  hours,  twice 
each  week.  Furthermore,  the  Captain  of 
the  Port  New  Orleans  or  a  designated 
representative  may  permit  movements 
within  the  zone  that  do  not  impact  the 
passage  of  the  C/S  CONQUEST,  further 
limiting  the  impact  of  the  zone. 

Small  Entities 

Under  the  Regidatory  Flexibility  Act 
(5  U.S.C.  601 — 612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  transit  or  remain  at 
anchor  within  the  safety  zone  from  mile 
marker  88.1 ,  to  mUe  marker  90.4  LMR, 
while  the  C/S  CONQUEST  is  ti^siting 
this  area  upbound  and  downbound. 
This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  this  rule  will  be  in  effect  for 
only  one  hour,  twice  each  week. 
Furthermore,  the  Captain  of  the  Port 
New  Orleans  or  a  designated 
representative  may  permit  movements 
within  the  zone  that  do  not  impact  the 
passage  of  die  C/S  CONQUEST,  further 
limiting  the  impact  of  the  zone. 
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Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  riot  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
wrlth  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  anc^^Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D. 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f),  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  imder 
figure  2-1,  paragraph  (34)(g),  of  the 
Instruction,  from  further  environmental 
documentation.  A  final  "Envirormiental 
Analysis  Check  List"  and  a  final 
"Categorical  Exclusion  Determination" 
are  available  in  the  docket  where 
indicated  under  ADDRESSES. 


List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
701:  50  U.S.C.  701;  50  U.S.C.  191,  195;  33 
CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
Pub.  L.  107-295,  116  Stat.  2064;  Department 
of  Homeland  Security  Delegation  No.  0170.1. 

■  2.  Revise  temporary  §  165.T08-O90  to 
read  as  follows: 

§  1 65.T08-090    Safety  Zone;  Lower 
Mississippi  River,  IMile  Marker  88.1  to  90.4, 
Above  Head  of  Passes,  New  Orleans,  LA. 

(a)  Location.  The  following  area  is  a 
safety  zone:  the  entire  width  of  the 
Lower  Mississippi  River  tLMR),  above 
Head  of  Passes,  beginning  at  mile 
marker  88.1,  which  is  the  location  of  the 
lower  end  of  the  Algiers  Lock  fore  bay, 
and  ending  at  mile  marker  90.4,  which 
is  the  location  of  the  Chalmette  Slip  and 
350  yards  upriver  of  the  Belle  Chasse 
Launch  Service's  West  Bank  Dock. 

(b)  Effective  date.  This  section  is 
effective  from  4  a.m.  on  July  12,  2003 
until  8  p.m.  on  January  11,  2004. 

(c)  Periods  of  enforcement.  This 
section  will  be  enforced  from  3:15  a.m. 
until  3:45  a.m.  and  6  p.m.  to  6:30  p.m. 
every  Sunday  between  July  12.  2003  and 
January  11.  2004.  These  periods  of 
enforcement  are  based  on  the  predicted 
cruise  schedule  for  the  C/S  CONQUEST 
and  are  subject  to  change.  The  Captain 
of  the  Port  New  Orleans  will  inform  the 
public  via  broadcast  notice  to  mariners 
of  the  enforcement  periods  for  the  safety 
zone. 

(d)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  except  as  described  in  this 
rule,  entry  into  this  zone  is  prohibited 
unless  authorized  by  the  Captain  of  the 
Port  New  Orleans  or  a  designated 
representative. 

(2)  The  Captain  of  the  Port  New 
Orleans  will  inform  the  public  via 
broadcast  notice  to  mariners  of  the 
enforcement  periods  for  the  safety  zone. 

(3)  Vessels  are  prohibited  from 
anchoring  in  the  New  Orleans 
Emergency  Anchorage  or  the  New 
Orleans  General  Anchorage  below  mile 
marker  90.4.  which  is  the  location  of 
Chalmette  Slip  and  350  yards  upriver  of 
the  Belle  Chasse  Launch  Service's  West 
Bank  Dock.  This  prohibition  is  effective 
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two  hours  prior  to  the  arrival  and 
departure  of  the  C/S  CONQUEST  or 
until  it  safely  passes  under  the  crossing. 

(4)  Moored  vessels  are  permitted  to 
remain  within  the  safety  zone. 

(5)  Vessels  requiring  entry  into  or 
passage  through  the  zone  during  the 
enforcement  periods  must  request 
permission  from  the  Captain  of  the  Port 
New  Orleans  or  designated 
representatives  including  the  VTC  and 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  The  VTC  may  be 
contacted  via  VHF  Channel  67  or  by 
telephone  at  (504)  589-2780.  On-scene 
U.S.  Coast  Guard  patrol  persoimel  may 
be  contacted  via  VHF  Channel  67. 

(6)  All  persons  and  vessels  shall 
comply  with  the  instruction  of  the 
Captain  of  the  Port  New  Orleans  and 
designated  representatives  including  the 
VTC  and  designated  on-scene  U.S.  Coast 
Guard  patrol  personnel.  On-scene  U.S. 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  U.S.  Coast  Guard. 

Dated:  July  12,  2003. 
Ronald  W.  Branch, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port,  New  Orleans. 
[FR  Doc.  03-21090  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  165 
[CGD1 3-03-026] 
RIN  1625-AAOO 

Security  and  Safety  Zone;  Protection 
of  Large  Passenger  Vessels,  Puget 
Sound,  WA 

agency:  Coast  Guard,  DHS. 
ACTION:  TemporcU7  final  rule. 

summary:  The  Coast  Guard  is 
establishing  regulations  for  the  security 
and  safety  of  large  passenger  vessels  in 
the  navigable  waters  of  Puget  Sound  and 
adjacent  waters,  Washington.  This 
security  and  safety  zone  will  provide  for 
the  regulation  of  vessel  traffic  in  the 
vicinity  of  large  passenger  vessels  in  the 
navigable  waters  of  the  United  States. 
DATES:  This  rule  is  effective  from 
August  8,  2003,  imtil  February  8,  2004. 
ADDRESSES:  Docimients  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  the  U.S.  Coast 
Guard  Marine  Safety  Office  Puget 
Soimd,  1519  Alaskan  Way  South, 
Building  1,  Seattle,  Washington  98134. 
Normal  office  hours  are  between  8  a.m. 


and  4  p.m.,  Monday  through  Friday, 
except  federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  ENS 
Tyana  Thayer  c/o  Captain  of  the  Port 
Puget  Soimd,  (206)  217-6222. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

Wfc  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B)  and 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  not  publishing 
an  NPRM  and  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
Publishing  a  NPRM  would  be  contrary 
to  public  interest  since  immediate 
action  is  necessary  to  continue  to 
safeguard  large  passenger  vessels  bom 
sabotage,  other  subversive  acts,  or 
accidents.  If  normal  notice  and 
comment  procedures  were  followed, 
this  rule  would  not  become  effective 
soon  enough  to  provide  immediate 
protection  to  large  passenger  vessels 
from  threats  posed  by  hostile  entities 
and  would  compromise  the  vital 
national  interest  in  protecting  maritime 
transportation  and  commerce.  The 
security  and  safety  zone  in  this 
regulation  has  been  carefully  designed 
to  minimally  impact  the  public  while 
providing  a  reasonable  level  of 
protection  for  large  passenger  vessels. 
For  this  reason,  following  normal 
rulemaking  procedures  in  this  case 
would  be  impracticable  and  contrary  to 
the  public  interest. 

Backgroimd  and  Purpose 

On  March  31,  2003,  the  Captain  of  the 
Port  Puget  Sound  published  a  temporary 
final  rule  (TFR)  (68  FR  15375,  CGD13- 
03-003,  33  CFR  165.T1 3-002) 
establishing  security  and  safety  zones 
for  the  protection  of  large  passenger 
vessels,  which  expires  on  August  8, 
2003.  On  June  20,  2003,  the  Captain  of 
the  Port  Puget  Sound  issued  a  notice  of 
proposed  rulemaking  (NPRM)  entitled 
"Security  and  Safety  Zone;  Protection  of 
Large  Passenger  Vessels,  Puget  Sound, 
WA".  This  NPRM  was  published  in  the 
Federal  Register  on  July  15,  2003  (68  FR 
41764).  In  drafting  the  proposed  rule, 
the  Coast  Guard  considered  comments 
received  regarding  the  scope  and  impact 
of  the  original  TFR.  See,  Discussion  of 
Proposed  Rule,  68  FR  at  41765.  In 
response  to  these  comments,  Ihe  Coast 
Guard  modified  the  definition  of  large 
passenger  vessel  by  excluding  small 
passenger  vessels  (vessels  inspected  and 
certificated  under  46  CFR  chapter  I, 
subchapter  T)  thereby  decreasing  the 
niunber  of  vessels  with  secinity  and 
safety  zones  aroimd  them.  In  addition. 


the  Coast  Guard  reduced  the  size  of  the 
exclusionary  zone  frt}m  100  yards  to  25 
yards  for  a  large  passenger  vessel  that  is 
moored. 

The  intent  behind  the  rule  proposed 
in  the  NPRM  was  to  continue  to  assist 
large  passenger  vessels  by  establishing  a 
permanent  security  and  safety  zone  that 
when  enforced  by  the  Captain  of  the 
Port  would  exclude  persons  and  vessels 
from  the  immediate  vicinity  of  all  large 
passenger  vessels.  However,  the  original 
TFR,  which  was  published  on  March  31, 
will  expire  before  the  notice  and 
comment  period  in  the  NPRM  closes.  In 
other  words,  a  permanent  security  and 
safety  zone  will  not  become  effective 
before  the  original  TFR  expirfes. 

The  Captain  of  the  Port  Puget  Sound 
deems  it  necessary  that  a  security  and 
safety  zone  around  large  passenger 
vessels  continue  to  be  in  effect  until 
such  time  as  a  permanent  rule  is 
established.  Rather  than  extend  the 
previous  TFR,  the  Captain  of  the  Port 
Puget  Sound  is  issuing  this  TFR,  which 
is  not  substantially  different  from  the 
proposed  rule.  To  date,  the  Coast  Guard 
has  not  received  any  comments 
regarding  the  rule  proposed  in  the 
NPRM. 

Discussion  of  Rule 

This  rule,  for  security  and  safety 
concerns,  will  control  vessel  movement 
in  a  regulated  area  surrounding  large 
passenger  vessels.  For  the  purpose  of 
this  rule,  a  large  passenger  vessel  means 
any  cruise  ship  over  100  feet  in  length 
carrying  passengers  for  hire  and  any 
auto  ferries  and  passenger  ferries  over 
100  feet  in  length  carrying  passengers 
for  hire  such  as  the  Washington  State 
Ferries,  M/V  COHO  and  Alaskan  Marine 
Highway  Ferries.  All  vessels  within  500 
yards  of  large  passenger  vessels  must 
operate  at  the  minimum  speed 
necessary  to  maintain  a  safe  course,  and 
must  proceed  as  directed  by  the  official 
patrol.  No  vessel,  except  a  public  vessel 
(as  defined  in  33  CFR  165.Tl3-017{a)), 
is  allowed  within  100  yards  of  a  large     . 
passenger  vessel  that  is  underway  or  at 
anchor,  unless  authorized  by  the  on- 
scene  official  patrol  or  large  passenger 
vessel  master.  No  vessel  or  person  is 
allowed  within  25  yards  of  a  large 
passenger  vessel  that  is  moored.  Vessels 
requesting  to  pass  within  100  yards  of 
a  large  passenger  vessel  that  is 
;  underway  or  at  anchor  shall  contact  the 
on-scene  official  patrol  or  large 
passenger  vessel  master  on  VHF-FM 
chaimel  16  or  13.  The  on-scene  official 
patrol  or  large  passenger  vessel  master 
may  permit  vessels  that  can  only 
operate  safely  in  a  navigable  channel  to  ' 
pass  within  100  yards  of  a  large 
passenger  vessel  that  is  imderway  or  at 
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anchor  in  ore  er  to  ensure  a  safe  passage 
in  accordanc  >  with  the  Navigation 
Rules.  In  add  ition.  measures  or 
directions  iss  ued  by  Vessel  Traffic 
Service  Puge  Sound  pursuant  to  33  CFR 
part  161  shal  take  precedence  over  the 
regulations  ii  this  temporary  final  rule. 
Similarly;  wl  en  a  large  passenger  vessel 
approaches  w  ithin  100  yards  of  any 
vessel  that  is  moored  or  anchored,  the 
stationary'  ve:  sel  must  stay  moored  or 
anchored  wh  le  it  remains  in  the  large 
passenger  ves  sels  security  and  safety 
zone  unless  ii  is  either  ordered  by.  or 
given  permisi  ion  by  the  Captain  of  the 
Port,  his  desij  nated  representative  or 
the  on-scene  i  ifficial  patrol  to  do 
otherwise.  Pu  jlic  vessels  for  the 
purpose  of  th  s  temporary  final  rule  are 
vessels  ownec  .  chartered,  or  operated  by 
the  United  Sti  tes.  or  by  a  State  or 
political  subd  vision  thereof. 

Marine  Safe  ty  Office  Puget  Sound 
maintains  a  telephone  line  that  is 
manned  24  he  urs  a  day.  7  days  a  week. 
The  public  ca  i  contact  Marine  Safety 
Office  Puget  S  aund  at  (206)  217-6200  or 
(800)  688-666 1  to  obtain  information 
concerning  en  brcement  of  this  rule. 
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Regulatory  Flexibility  Act 
we  have  considered 


whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  operate  near  or 
anchor  in  the  vicinity  of  large  passenger 
vessels  in  the  navigable  waters  of  the 
United  States  to  which  this  rule  applies. 

This  temporary  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  (i)  Individual 
large  passenger  vessel  security  and 
safety  zones  are  limited  in  size;  (ii)  the 
on-scene  official  patrol  or  large 
passenger  vessel  master  may  authorize 
access  to  the  large  passenger  vessel 
security  and  safety  zone;  (iii)  the 
passenger  vessel  seciu-ity  and  safety 
zone  for  any  given  transiting  large 
passenger  vessel  will  affect  a  given 
geographic  location  for  a  limited  time; 
and  (iv)  the  Coast  Guard  will  make 
notifications  via  maritime  advisories  so 
mariners  can  adjust  their  plans 
accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business, 
organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  option's  for 
compliance,  please  contact  one  of  the 
points  of  contact  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

Small  businesses  may  send  comments 
on  tlie  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 


Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
impUcations  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  would  not  result  in 
such  an  expenditiue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630.  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  enviroiunental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

The  Coast  Guard  recognizes  the  rights 
of  Native  American  Tribes  under  the 
Stevens  Treaties.  Moreover,  the  Coast 
Guard  is  committed  to  working  with 
Tribal  Governments  to  implement  local 
policies  to  mitigate  tribal  concerns. 
Given  the  flexibility  of  this  rule  to 
accommodate  the  special  needs  of 
mariners  in  the  vicinity  of  large 
passenger  vessels  and  the  Coast  Guard's 
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commitment  to  working  with  the  Tribes, 
we  have  determined  that  passenger 
vessel  security  and  fishing  rights 
protection  need  not  be  incompatible  and 
therefore  have  determined  that  this  rule 
does  not  have  tribal  implications  under 
Executive  Order  13175,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments,  because  it  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
Nevertheless,  Indian  Tribes  that  have 
questions  concerning  the  provisions  of 
this  rule  or  options  for  compliance  are 
encoiu'aged  to  contact  the  point  of 
contact  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  The  Administrator  of  the  Office 
of  Information  and  Regulatory  Affairs 
has  not  designated  it  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

The  Coast  Guard's  preliminary  review 
indicates  this  rule  is  categorically 
excluded  from  further  environmental 
documentation  under  figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1D.  The 
environmental  analysis  and  Categorical 
Exclusion  Determination  will  be 
prepared  and  be  available  in  the  docket 
for  inspection  and  copying  where 
indicated  under  ADDRESSES.  All 
standard  enviroiunental  measures 
remain  in  effect. 

list  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  record  keeping 
requirements,  Security  measures. 
Waterways. 

■  For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33    . 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

■  1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1226,  1231;  46  U.S.C. 
Chapter  701;  50  U.S.C.  191. 195;  33  CFR 
1.05-l(g),  6.04-1,  6.04-6,  and  160.5;  Pub.  L. 
107-295,  116  Stat.  2064;  Department  of 
Homeland  Security  Delegation  No.  0170. 

■  2.  From  August  8, 2003.  until  February 
8,  2004,  temporary  §  165.T1 3-017  is 
added  to  read  as  follows: 

§165.T13-017  Security  and  Safety  Zone; 
Large  Passenger  Vessel  Protection,  Puget 
Sound  and  adiacent  waters,  Wastiington. 

(a)  Definitions.  The  following 
definitions  apply  to  this  section: 

Federal  Law  Enforcement  Officer 
means  any  employee  or  agent  of  the 
United  States  government  who  has  the 
authority  to  carry  firearms  and  make 
warrantless  arrests  and  whose  duties 
involve  the  enforcement  of  criminal 
laws  of  the  United  States. 

Large  Passenger  Vessel  means  any 
cruise  ship  over  100  feet  in  length 
carrying  passengers  for  hire,  and  any 
auto  ferries  and  passenger  ferries  over 
100  feet  in  length  carrying  passengers 
for  hire  such  as  the  Washington  State 
Ferries,  M/V  COHO  and  Alaskan  Marine 
Highway  Ferries.  Large  Passenger  Vessel 
does  not  include  vessels  inspected  and 
certificated  under  46  CFR  chapter  I, 
subchapter  T,  such  as  exclusion  vessels, 
sight  seeing  vessels,  dinner  cruise 
vessels,  and  whale  watching  vessels. 

Large  Passenger  Vessel  Security  and 
Safety  Zone  is  a  regulated  area  of  water 
established  by  this  section,  surrounding 
large  passenger  vessels  for  a  500-yard 
radius  to  provide  for  the  security  and 
safety  of  these  vessels. 

Navigable  waters  of  the  United  States 
means  those  waters  defined  as  such  in 
33  CFR  part  2. 

Navigation  Rules  means  the 
Navigation  Rules,  International-Inland. 

Official  Patrol  means  those  persons 
designated  by  the  Captain  of  the  Port  to 
monitor  a  large  passenger  vessel 
seciu-ity  and  safety  zone,  permit  entry 
into  the  zone,  give  legally  enforceable 
orders  to  persons  or  vessels  within  the 
zone  and  take  other  actions  authorized 
by  the  Captain  of  the  Port.  Persons 
authorized  in  paragraph  (k)  to  enforce 
this  section  are  designated  as  the 
Official  Patrol. 

Public  vessel  means  vessels  owned, 
chartered,  or  operated  by  the  United 
States,  or  by  a  State  or  political 
subdivision  thereof 

Washington  Law  Enforcement  Officer 
means  any  General  Authority 
Washington  Peace  Officer,  Limited 
Authority  Washington  Peace  Offiter,  or 


Specially  Commissioned  Washington 
Peace  Officer  as  defined  in  Revised 
Code  ofWashington  section  10.93.020.  - 

(b)  Security  and  safety  zone.  There  is 
established  a  large  passenger  vessel 
security  and  safety  zone  extending  for  a 
500-yard  radius  around  all  large 
passenger  vessels  located  in  the 
navigable  waters  of  the  United  States  in 
Puget  Sound,  WA,  east  of  123°30'  West 
Longitude.  [Datum:  NAD  1983] 

(c)  Compliance.  The  large  passenger 
vessel  seciuity  and  safety  zone 
established  by  this  section  remains  in 
effect  around  large  passenger  vessels  at 
all  times,  whether  the  large  passenger 
vessel  is  underway,  anchored,  or 
moored. 

(d)  Navigation  Rules  applicability. 
The  Navigation  Rules  shall  apply  at  all 
times  within  a  large  passenger  vessel 
security  and  safety  zone. 

(e)  Restrictions  based  on  distance 
from  large  passenger  vesseL  When 
within  a  large  passenger  vessel  security 
and  safety  xone  all  vessels  must  operate 
at  the  minimum  speed  necessary  to 
maintain  a  safe  course  and  must 
proceed  as  directed  by  the  on-scene 
official  patrol  or  large  passenger  vessel 
master.  No  vessel  or  person  is  allowed 
within  100  yards  of  a  large  passenger 
vessel  that  is  underway  or  at  anchor, 
unless  authorized  by  the  on-scene 
official  patrol  or  large  passenger  vessel 
master.  No  vessel  or  person  is  allowed 
within  25  yards  of  a  large  passenger 
vessel  that  is  moored. 

(f)  Requesting  authorization  to 
operate  within  100  yards  of  large 
passenger  vessel.  To  request 
authorization  to  operate  within  100 
yards  of  a  large  passenger  vessel  that  is 
underway  or  at  anchor,  contact  the  on- 
scene  official  patrol  or  large  passenger 
vessel  master  on  VHF-FM  channel  16  or 
13. 

(g)  Maneuver-restricted  vessels.  When 
conditions  permit,  the  on-scene  pfficial 
patrol  or  large  passenger  vessel  master 
should: 

(1)  Permit  vessels  constrained  by  their 
navigational  draft  or  restricted  in  their 
ability  to  maneuver  to  pass  within  100 
yards  of  a  large  passenger  vessel  in 
order  to  ensure  a  safe  passage  in 
accordance  with  the  Navigation  Rules; 
and 

(2)  Permit  vessels  that  must  transit  via 
a  navigable  channel  or  waterway  to  pass 
within  100  yards  of  an  anchored  large 
passenger  vessel  or  within  25  yards  of 

a  moored  large  passenger  vessel  with 
minimal  delay  consistent  with  security. 

(h)  Stationary  vessels.  When  a  large 
passenger  vessel  approaches  vdthin  100 
yards  of  any  vessel  that  is  moored  or 
anchored,  the  stationary  vessel  mistst 
stav  moored  or  anchored  while  it 
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remains  with  in  tBe  large  passenger 
vessel's  secu  ity  and  safety  zone  unless 
it  is  either  or  iered  by,  or  given 
permission  b  i  the  Captain  of  the  Port 
Puget  Sound,  his  designated 
representativ  3  or  the  on-scene  official 
patrol  to  do  c  therwise. 

(i)  Exempt  on.  Public  vessels  as 
defined  in  pa  ragraph  (a)  of  this  section 
are  exempt  fr  jm  complying  with 
paragraphs  (b),  (c),  (ej.  (f),  (g),  and  (h), 
of  this  sectioi  i. 

(j)  Exception.  33  CFR  part  161 
contains  Vess  el  Traffic  Service 
regulations.  N  [easures  or  directions 
issued  by  Ves  sel  Traffic  Ser/ice  Puget 
Sound  pursui  nt  to  33  CFR  part  161  will 
take  preceder  ce  over  the  regulations  in 
this  section. 

(k)  Enforcei  lent.  Any  Coast  Guard 
commissioned,  warrant  or  petty  officer 
may  enforce  tne  rules  in  this  section.  In, 
the  navigable  Uaters  of  the  United 
States  to  whic  i  this  section  applies, 
when  immedi  ite  action  is  required  and 
representative  s  of  the  Coast  Guard  are 
not  present  or  not  present  in  sufficient 
force  to  provi(  e  effective  enforcement  of 
this  section  in  the  vicinity  of  a  large, 
passenger  vesi  el,  any  Federal  Law 
Enforcement  ( )fficer  or  Washington  Law 
Enforcement  ( (fficer  may  enforce  the 
rules  containe  i  in  this  section  pursuant 
to  33  CFR  6.0^  -11.  In  addition,  the 
Captain  of  the  Port  may  be  assisted  by 
other  federal,  i  tate  or  local  agencies  in 
enforcing  this  section. 

(1)  Waiver.  1  he  Captain  of  the  Port 
Puget  Sound  r  lay  waive  any  of  the 
requirements  ( f  this  section  for  any 
vessel  or  class  of  vessels  upon  finding 
that  a  vessel  oi  class  of  vessels, 
operational  co  iditions  or  other 
circumstances  are  such  that  application 
of  this  section  is  unnecessary  or 
impractical  foi  the  purpose  of  port 
security,  safety  or  environmental  safety. 

Dated:  August 
Danny  Ellis, 

Captain.  U.S.  Co  ixt 
Port,  Puget  Sounj/. 
(FR  Doc.  03-21 
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39  CFR  PART  ill 

Price  of  Semipostal  Stamp 


agency:  Postal 


Service. 


ACTION:  Final  ri  tie. 


SUMMARY:  This 
Domestic  Mail 
the  introductioii 
Violence  se: 


rule  amends  the 
Manual  (DMM)  to  reflect 
of  the  Stop  Family 
mipJDstal  stamp. 


DATES:  This  rule  is  effective  on  October 
11,2003. 

ADDRESSES:  Questions  about  this  rule 
may  be  addressed  to  the  Manager, 
Stamp  Services.  ATTN:  Stop  Family 
Violence  Semipostal  Stamp  DMM  Rules, 
475  L'Enfant  Plaza  SW.,  Room  5670, 
Washington,  DC  20260-2435. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Tackett  at  (202)  268-6555. 
SUPPLEMENTARY  INFORMATION:  The  Postal 
Service  is  amending  Sections  P022  and 
ROOD  of  the  DMM  to  reflect  the 
enactment  of  the  Stamp  Out  Domestic 
Violence  Act  of  2001,  Public  Law  No. 
107-67,  §653,  115  Stat.  558  (2001).  This 
notice  also  adopts  DMM  standards 
implementing  the  decision  of  the 
Governors  of  the  United  States  Postal 
Service  on  the  price  of  the  Stop  Family 
Violence  semipostal  stamp. 

Public  Law  No.  107-67  directs  the 
Postal  Service  to  issue  a  semipostal 
stamp  in  order  to  give  the  public  the 
opportunity  to  contribute  to  domestic 
violence  programs.  The  Stop  Family 
Violence  semipostal  stamp  is  to  be 
issued  on  October  11,  2003,  and  may 
remain  on  sale  through  December  31, 
2006.  Funds  raised  in  connection  with 
this  semipostal  stamp  are  to  be 
transferred  to  the  Department  of  Health 
and  Human  Services. 

Under  39  U.S.C.  416,  the  Governors 
are  authorized  to  determine  the  price  of 
semipostal  stamps.  On  March  4,  2003, 
the  Governors  voted  to  set  the  price  of 
the  Stop  Family  Violence  semipostal 
stamp  at  45  cents.  The  price  of  the  Stop 
Family  Violence  semipostal  stamp  is 
effective  on  October  11,  2003.  the  date 
of  the  stamp's  issuance. 

Section  P022.  of  the  DMM  is  amended 
to  reflect  the  introduction  of  the  Stop 
Family  Violence  semipostal  stamp. 
Section  ROOO  of  the  DMM  is  amended 
to  reflect  the  price  and  postage  value  of 
the  Stop  Family  Violence  semipostal 
stamp. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553(b),  (c))  regarding  rulemaking  bv  39 
U.S.C.  410(a),  the  Postal  Service  hereby 
amends  the  following  standards  of  the 
DMM,  incorporated  by  reference  into 
the  Code  of  Federal  Regulations.  See  39 
CFR  part  111. 

List  of  Subjects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

■  For  the  reasons  set  out  in  the  preamble, 
39  CFR  part  111  is  amended  as  follows: 

PART111-{AMENDED] 

■  1 .  The  authority  citation  for  39  CFR 
part  111  is  revised  to  read  as  follows: 


Authority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401,  40^  414,  416,  3001-3011,  3201-3219, 
3403-3406,  3621,  3626,  5001. 
■  2.  Revise  the  following  sections  of  the 
DMM  as  set  forth  below: 

Domestic  Mail  Manual  (DMM) 


P    Postage  and  Payment  Methods 

***** 

POGG    Basic  Information 

*****  1 

P020    Postage  Stamps  and  Stationery 

***** 

P022    Postage  Stamps 
1.0    PURCHASE  AND  USE 


1.6    Semipostal  Stamps         < 

***** 

b.  The  following  semipostal  stamps 
are  available: 

***** 

[Revise  the  text  of  1.6b  to  add 
subsection  (3)  to  read  as  follows:} 

(3)  The  Stop  Family  Violence 
semipostal  stamp.  The  difference 
between  the  purchase  price  and  the 
First-Class  Mail  nonautomation  single- 
piece  first-ounce  letter  rate  in  effect  at 
the  time  of  purchase  constitutes  a 
contribution  to  domestic  violence 
programs  and  cannot  be  used  to  pay 
postage.  Funds  (net  of  the  Postal 
Service's  reasonable  costs)  raised  in 
connection  with  the  Stop  Family 
Violence  semipostal  stamp  are 
transferred  to  the  Department  of  Health 
and  Human  Services. 
***** 

[Revise  the  text  of  1.6c  to  read  as 
follows:] 

c.  The  postage  value  of  each 
semipostal  stamp  is  the  First-Class  Mail 
nonautomation  single-piece  first-ounce 
letter  rate  in  RlOO.1.2  that  is  in  effect  at 
the  time  of  purchase.  Additional  postage 
must  be  affixed  to  pieces  weighing  in 
excess  of  1  ounce,  pieces  subject  to  the 
nonstandard  surcharge,  or  pieces  for 
which  special  services  have  been 
elected.  The  postage  value  of  semipostal 
stamps  purchased  before  any 
subsequent  change  in  the  First-Class 
Mail  nonautomation  single-piece  first- 
ounce  letter  rate  is  unaffected  by  any 
subsequent  change  in  that  rate.  The 
purchase  price  of  each  semipostal  stamp 
is  listed  in  R000.4.0. 
***** 

R    Rates  and  Fees 

ROGO    Stamps  and  Stationery 
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4.0    POSTAGE  STAMPS 

[Revise  the  table  in  4.0  to  add  the 
following  at  the  end  of  the  table:] 


Form  per  purpose 


Denomination 


Stc^  Family  Violence  Panes  of  up  to  20 


Purchase  price  of  $0  45;  postage  value  equivalent  to  First-Class  Mall  nonauto- 
mation single-piece  rate  ($0.37);  remainder  is  contribution  to  fund  domestic  vi- 
olence programs. 


VVe  will  publish  an  appropriate 
amendment  to  39  CFR  111.3  to  reflect 
these  changes. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  03-19936  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[AZ  NV-095-NEGDECa;  FRL-7534-8] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  Control  of 
Emissions  From  Existing  Commercial/ 
Industrial  Solid  Waste  Incinerator 
Units;  Arizona;  Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  negative  declarations 
submitted  by  various  local  air  pollution 
control  agencies  in  Arizona  and  Nevada. 
Each  negative  declaration  certifies  that 
commercial/industrial  solid  waste 
incinerator  units,  subject  to  the 
requirements  of  sections  111(d)  and  129 
of  the  Clean  Air  Act,  do  not  exist  within 
the  relevant  agency's  air  pollution 
control  jiuisdiction. 

DATES:  This  rule  is  effective  on  October 
17,  2003  without  further  notice,  unless 
EPA  receives  adverse  comments  by 
September  17,  2003.  If  we  receive  such 
comment,  we  will  publish  a  timely 
withdrawal  in  the  Federal  Register  to 
notify  the  public  that  this  rule  will  not 
take  effect. 

ADDRESSES:  Mail  comments  to  Andrew 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  EPA  Region  IX,  (415)  947-1124. 
SUPPLEMENTARY  INFORMATION: 


L  Background 

Sections  111(d)  and  129  of  the  Clean 
Air  Act  (CAA  or  the  Act)  require  States 
to  submit  plans  to  control  certain 
pollutants  (designated  pollutants)  at 
existing  solid  waste  combustor  facilities 
(designated  facilities)  whenever 
standards  of  performance  have  been 
established  under  section  111(b)  for  new 
soturces  of  the  same  type,  and  EPA  has 
established  emission  guidelines  (EG)  for 
such  existing  sources.  A  designated 
pollutant  is  any  pollutant  for  which  no 
air  quality  criteria  have  been  issued,  and 
which  is  not  included  on  a  list 
published  under  section  108(a)  or 
section  112(b)(1)(A)  of  the  CAA,  but 
emissions  of  which  are  subject  to  a 
standard  of  performance  for  new 
stationary  sources.  However,  section 
129  of  the  CAA  also  requires  EPA  to 
promulgate  EG  for  commercial/ 
industrial  solid  waste  incinerator 
(CISWI)  units  that  emit  a  mixture  of  air 
pollutants.  These  pollutants  include 
organics  (dioxins/furans),  carbon 
monoxide,  metals  {cadmium,  lead, 
mercury),  acid  gases  (hydrogen  chloride, 
sulfur  dioxide,  and  nitrogen  oxides)  and 
particulate  matter  (including  opacity). 

On  December  1,  2000  (65  FR  75338), 
EPA  promulgated  CISWI  unit  new 
source  performance  standards  and  EG, 
located  at  40  CFR  part  60,  subparts 
CCCC  and  DDDD,  respectively.  The 
designated  facility  to  which  the  EG 
apply  is  each  existing  CISWI  unit,  as 
defined  in  subpart  DDDD,  that 
commenced  construction  on  or  before 
November  30,  1999. 

Subpart  B  of  40  CFR  part  60 
establishes  procedures  to  be  followed 
and  requirements  to  be  met  in  the 
development  and  submission  of  State 
plans  for  controlling  designated 
pollutants.  Also,  40  CFR  part  62 
provides  the  procedvual  framework  for 
the  submission  of  these  plans.  When 
designated  facilities  are  located  in  a 
State,  the  State  must  then  develop  and 
submit  a  plan  for  the  control  of  the 
designated  pollutant.  However,  40  CFR 
60.23(b)  and  62.06  provide  that  if  there 
are  no  existing  sources  of  the  designated 
pollutant  in  the  State,  the  State  may 


submit  a  letter  of  certification  to  that 
effect  (i.e.,  negative  declaration)  in  lieu 
of  a  plan.  The  negative  declaration 
exempts  the  State  from  the  requirements 
of  subpart  B  for  the  submittal  of  a 
lll(d)/129plan. 

n.  Final  EPA  Action 

The  following  air  pollution  control 
agencies  have  determined  that  there  are 
no  designated  facilities  subject  to  the 
CISWI  unit  EG  requirements  in  their 
respective  air  pollution  control 
jurisdictions:  Arizona  Department  of 
Environmental  Quality  (Arizona  DEQ), 
Maricopa  County  Enviromnental 
Services  Department  (Maricopa  Coimty 
ESD),  Pima  Coimty  Air  Quality  District 
(Pima  County  AQD),  Pinal  County  Air 
Quality  ConU-ol  District  (Pinal  County 
AQCD),  Clark  Coimty  Department  of  Air 
Quality  Management  (Clark  County 
DAQM),  Washoe  County  District  Health 
Department  Air  Quality  Management 
Division  (Washoe  County  DHD  AQMD). 
Accordingly,  each  air  pollution  control 
agency  has  submitted  to  EPA  a  negative 
declaration  letter  certifying  this  fact. 
The  submittal  dates  of  these  letters  are 
listed  in  the  following  table: 


Air  pollution  control 
agency 


Date  of  negative  dec- 
laration 


Arizona  DEQ 

Maricopa  County 

ESD 
Pima  County  AQD  .... 
Pinal  County  AQCD  .. 
Clark  County  DAQM 
Wastioe  County  DHD 

AQMD. 


-t- 


April  25,  2003 
February  4,  2003 

Febmary  5,  2003 
January  24,  2003 
February  27,  2003 
January  28.  2003 


EPA  is  amending  part  62  to  reflect  the 
receipt  of  these  negative  declaration 
letters  from  the  noted  air  pollution 
control  agencies.  Amendments  are  being 
made  to  40  CFR  part  62,  subpart  D 
(Arizona),  and  subpart  DD  (Nevada). 

After  publication  of  this  Federal  i 
Register  notice,  if  a  CISWI  facility  is 
later  found  within  any  of  these  noted 
jurisdictions,  then  the  overlooked 
facility  will  become  subject  to  the 
requirements  of  the  Federal  CISWI 
lll(d)/129  plan,  including  the 
compliance  schedule,  when 


49364  Federal  Register/Vol.  68,  No.  159/Monday,  August  18,  2003 /Rules  and  Regulations 


promulgated.  The  Federal  plan  would 
no  longer  apf  ly  if  EPA  subsequenUy 
were  to  receive  and  approve  a  111(d)/ 
129  plan  froiA  the  jurisdiction  with  the 
overlooked  CiSWI  facility. 

EPA  is  puMishing  this  action  without 
prior  proposal  because  the  Agency 
views  this  as  &  noncontroversial 
amendment  ajnd  anticipates  no  adverse 
comments.  Tl  lis  action  simply  reflects 
already  existi  ig  Federal  requirements 
for  State  air  p  Dilution  control  agencies 
under  40  CFF  parts  60  and  62.  In  the 
Proposed  Rul  ;s  section  of  this  Federal 
Register  publ  cation,  EPA  is  publishing 
a  separate  do(  lument  that  will  serve  as 
the  proposal  I  o  approve  each  negative 
declaration  si  lould  relevant  adverse  or 
critical  comm  ents  be  filed. 

This  rule  will  be  effective  October  17, 
20O3  without  further  notice  unless  the 
Agency  receives  relevant  adverse 
comments  by  September  17,  2003.  If 
EPA  receives  such  comments,  then  EPA 
will  publish  a  timely  withdrawal  in  the 
Federal  Regi^er  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  ani  1  we  will  address  the 
comments  in  i  subsequent  final  action 
based  on  the  >roposal.  The  EPA  will  not 
institute  a  sec  and  comment  period  on 
this  action.  A  ly  parties  interested  in 
commenting  i  aust  do  so  at  this  time. 
Please  note  tli  at  if  EPA  receives  adverse 
comment  on  <  n  amendment,  paragraph, 
or  section  of  t  lis  rule  and  if  that 
provision  ma; '  be  severed  from  the 
remainder  of  he  rule,  then  EPA  may 
adopt  as  final  those  provisions  of  the 
rule  that  are  r  ot  the  subject  of  an 
adverse  comn  lent. 


m.  statutory 
Reviews 


md  Executive  Order 


Exec  Lit 


(ir  1 


Under 
51735,  October 
not  a  "signi 
therefore  is 
Office  of 
this  reason 
subject  to 
"Actions 
Significantly 
Distribution, 
22,  2001).  Th 
State  law  as 
requirements 
requirements 
State  law. 
Administratoi 
will  not  have 
impact  on  a 
entities  undei 
Act  (5  U.S.C. 
rule  approves 
under  State 
any  additions 


A.  Genera]  R^uirements 

ive  Order  12866  (58  FR 
4.  1993),  this  action  is 
ficiant  regulatory  action"  and 
subject  to  review  by  the 
Management  and  Budget.  For 

s  action  is  also  not 
Exefcutive  Order  13211, 
Con  :eming  Regulations  That 
Effect  Energy  Supply, 
Use"  (66  FR  28355,  May 
action  merely  approves 
n  eeting  Federal 
md  imposes  no  additional 
jeyond  those  imposed  by 
Ac<  ordingly,  the 

certifies  that  this  rule 
1  significant  economic 
sfibstantial  number  of  small 
the  Regulatory  Flexibility 
)01  et  seq.).  Because  this 
pre-existing  requirements 

and  does  not  impose 
enforceable  duty  beyond 


law  i 


that  required  by  State  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  lll(d)/129  plan 
submissions,  EPA's  role  is  to  approve 
State  choices,  provided  that  they  meet 
the  criteria  of  the  Clean  Air  Act.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
volimtary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  a 
lll(d)/129  plan  submission  for  failure 
to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  lll(d)/129  plan 
submission,  to  use  VCS  in  place  of  a 
lll(d)/129  plan  submission  that 
otherwise  satisfies  the  provisions  of  the 
Clean  Air  Act.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq). 

B.  Submission  to  Congress  and  the 
Comptroller  General 

'The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 


submit  a  nde  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication^of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  17,  2003! 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action 
approving  the  section  lll(d)/129 
negative  declarations  submitted  by  the 
air  pollution  control  agencies  in  Arizona 
and  Nevada  may  not  be  challenged  later 
in  proceedings  to  enforce  its 
requirements  (see  section  307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  62 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Aluminum, 
Fertilizers,  Fluoride,  Intergovernmental 
relations.  Paper  and  paper  products 
industry.  Phosphate,  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides.  Sulfuric  acid  plants.  Waste 
treatment  and  disposal. 

Dated:  July  8.  2003. 
Wayne  Nastri, 
Regional  Administrator.  Region  IX. 

m  Part  62 ,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  62— {AMENDED] 

■  1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

Subpart  D — Arizona 

■  2.  Subpart  D  is  amended  by  adding  an 
undesignated  center  heading  and 

§  62.650  to  read  as  follows:  , 
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Emissions  From  Existing  Commercial/ 
Industrial  Solid  Waste  Incineration 
Units 

§  62.650    Identif  icatien  of  plan. 

(a)  The  Arizona  Department  of 
Environmental  Quality  submitted  on 
April  25,  2003,  a  letter  certiiying  that 
there  are  no  existing  commercial/ 
industrial  solid  waste  incineration  units 
within  the  Department's  jurisdiction 
that  are  subject  to  40  CFR  part  60, 
subpart  DDDD. 

(b)  The  Maricopa  County 
Environmental  Services  Department 
submitted  on 'February  4,  2003,  a  letter 
certifying  that  there  are  no  existing 
commercial/industrial  solid  waste 
incineration  units  within  the 
Department's  jiuisdiction  that  are 
subject  to  40  CFR  part  60,  subpart 
DDDD. 

(c)  The  Pima  County  Air  Quality 
District  submitted  on  February  5,  2003, 
a  letter  certifying  that  there  are  no 
existing  conunercialZindustrial  solid 
waste  incineration  units  within  the 
District's  jurisdiction  that  are  subject  to 
40  CFR  part  60,  subpart  DDDD. 

(d)  The  Pinal  County  Air  Quality 
Control  District  submitted  on  January 
24,  2003,  a  letter  certifying  that  there  are 
no  existing  commercial/industrial  solid 
waste  incineration  units  within  the 
District's  jurisdiction  that  are  subject  to 
40  CFR  part  60,  subpart  DDDD. 

Subpart  DD — Nevada 

■  3.  Subpart  DD  is  amended  by  adding 
an  imdesignated  center  heading  and 
§62.7130  to  read  as  follows: 

Emissions  From  Existing  Commercial/ 
Industrial  Solid  Waste  Incineration 
Units 

§  62.71 30    identification  of  pian. 

(a)  The  Clark  County  Department  of 
Air  Quality  Management  submitted  on 
February  27,  2003,  a  letter  certifying 
that  there  are  no  existing  commercial/ 
industrial  solid  waste  incineration  units 
in  Clark  County  that  are  subject  to  40 
CFR  part  60,  subpart  DDDD. 

(b)  The  Washoe  County  District 
Health  Department  Air  Quality 
Management  Division  submitted  on 
January  28,  2003,  a  letter  certifying  that 
there  are  no  existing  commercial/ 
industrial  solid  waste  incineration  imits 
in  Washoe  County  that  are  subject  to  40 
CFR  part  60.  subpart  DDDD. 

(FR  Doc.  03-21054  Filed  8-15-03;  8:45  am] 
B4UJNG  CODE  6660-SO-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

44  CFR  Part  65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA), 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Seciuity. 
ACTION:  Final  rule. 

SUMMARY:  Modified  Base  (1 -percent- 
annual-chance)  Flood  Elevations  (BFEs) 
are  finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premiiun  rates  for  new  buildings  and 
their  contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  following  table  and  revise  the  Flood 
Insurance  Rate  Maps  (FIRMs)  in  effect 
for  the  listed  communities  prior  to  this 
date. 

ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  P.E.,  Hazard  Study 
Branch,  Emergency  Preparedness  and 
Response  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-2903. 

SUPPLEMENTARY  INFORMATION:  Federal 
Emergency  Management  Agency  makes 
the  final  determinations  listed  below  of 
the  modified  BFEs  for  each  conununity 
listed.  These  modified  elevations  have 
been  published  in  newspapers  of  local 
2  circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  has  resolved  any  appeals 
resulting  from  this  notification. 

The  inodified  BFEs  are  not  listed  for 
each  community  in  this  notice. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  BFEs 
determinations  are  available  for 
inspection. 

TTie  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 


For  rating  purposes,  the  ciurenUy 
effective  community  number  is  shovvnn 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measiu^s 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insiuance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the     . 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
exisdng  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal.  State,  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NITP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  BFEs  are  in  ' 

accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  Part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act:  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  emd  Response 
Directorate  certifies  that  this  rule  is 
exempt  form  the  requirements  of  the 
Regulatory  Flexibility  Act  because 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973.  42 
U.S.C.  4105.  and  are  required  to  ' 

maintain  community  eligibility  in  the 
NFDP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
imder  the  criteria  of  Section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implication  under  Executive 
Order  12612,  Federalism,  dated  October 
26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 
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List  of  Subje<|ts  in  44  CFR  Part  65 

Flood  insufance. 
Reporting  cin( 
requirements 

■  According!  ^  44  CFR  Part  65  is 
amended  to  r  sad  as  follows 


).  Floodplains, 
Recordkeeping 


PART  65— {AMENDED] 

■  1 .  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 


1978  Comp.,  p.  329;  E.O.  12127,  44  PR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  coui  ity 


Location  and  case 
No. 


Date  and  name  of  news- 
paper where  notice  was 
published 


-1- 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
number 


Arizona:  Cochis  e 
(FEMA  Dock!  (t 
No.:  B-7436) 

Arizona:  Cochis  e 
(FEMA  Docki  it 
No.:  B-7436) 

Arizona:  Cochij  e 
(FEMA  Dock(  1 
No.:  B-7436) 

Arizona:  Cochis  b 
(FEMA  Dockd 
No.:  B-7436) 

Anzona:  Cocon  no 
(FEMA  Dock(  1 
No.:  B-7434) 

Arizona;  Cocon  no 
(FEMA  Dock<  t 
No.:  B-7436) 

Arizona:  Marico  ja 
(FEMA  Dock<  t 
No.:  B-7436) 

Arizona:  Marico  » 
(FEMA  Dock«  t 
No.:  B-7434) 

Arizona:  Marico  >a 
(FEMA  Dock<  t 
No.:  B-7434) 

Arizona:  Marico  » 
(FEMA  Dock«  t 
No.:  B-7436) 

Arizona:  Marico  )a 
(FEMA  Dock<  t 
No.:  B-7436) 

Arizona:  Marico  )a 
(FEMA  Docke  t 
No.:  B-7434) 

Arizona:  Marico  )a 
(FEMA  Dockf  t 
No.:  B-7436) 

Arizona:  Marico  )a 
(FEMA  Docks  t 
No.:  B-7436) 

Arizona:  Marico  )a 
(FEMA  Dock<  t 
No.;  B-7434) 

Arizona;  Marico  >a 
(FEMA  Dock*  t 
No.;  B-7436) 


City  of  Sien-a  Vista 
(01-09-01 9P). 


City  of  Sien-a  Vista 
(0O-O9-1071P). 


Unincorporated 
Areas  (00-09- 
1071 P). 

City  of  Willcox 
(02-09-726P). 


City  of  Flagstaff 
(00-09-745P). 


Unincorporated 

Areas  (02-09- 
,    1336P). 

City  of  Avondale 
(03-09-0278P). 


Town  of  Cave 
Creek  (00-09- 
495P). 

City  of  Chandler 
(01-09-006P). 


City  of  El  Mirage 
(01-09-01 7P). 

City  of  Glendale 
(01-O9-O17P). 


City  of  Goodyear 
(0O-O9-975P). 


City  of  Mesa  (02- 
0^950P). 

City  of  Peoria  (01- 
09-01 7P). 


City  of  Phoenix 
(00-09-495P). 


City  of  Phoenix 
(02-09-934P). 


Dec.  26,  2002,  Jan.  2, 
2003,  Sierra  Vista  Her- 
ald. 

Dec.  26.  2002,  Jan.  2, 
2003,  Sierra  Vista  Her- 
ald- 

Jan.  17,  2001,  Jan.  24, 

2001 ,  Arizona  Range 
News. 

Feb.  19,  2003,  February 
26,  2003,  Arizona 
Range  News. 

Nov.  7,  2002,  Nov.  14, 

2002,  Arizona  Daily  Sun. 


Feb  13,  2003,  Feb  20, 
2003,  Arizona  Daily  Sun. 


Feb.  20,  2003.  Feb.  27, 
2003,  Arizona  Repubtic. 


Nov.  7,  2002,  Nov.  14, 

2002,  Arizona  Business 
;      Gazette. 

\ 

Nov.  7.  2002,  Nov.  14, 
,      2002,  Arizona  Republic. 

'  Feb.  6,  2003,  Feb.  13, 
I      2(X)3,  Arizona  Republic. 

!  Feb.  6.  2003,  Feb.  13. 

2003,  Arizona  Republic. 


Nov.  6.  2002.  Nov.  13, 
2002,  West  Valley  View. 


Jan.  9,  2003.  Jan.  16, 
2003,  Arizona  Business 
Gazette. 

Feb.  6,  2003,  Feb.  13, 
2003,  Arizona  Republic. 


Nov.  7,  2002,  Nov.  14, 

2002,  Arizona  Business 
Gazette. 

Apr.  10,  2003,  Apr.  17, 

2003.  Arizona  Business 
Gazette. 


The  Honorable  Thomas  J.  Hessler, 
Mayor,  City  of  Sien-a  Vista,  1011 
North  Coronado  Drive,  Sierra  Vista, 
Arizona  85635. 

The  Honorable  Thomas  J.  Hessler, 
Mayor,  City  of  Sien-a  Vista.  1011 
North  Coronado  Drive,  Sierra  Vista, 
Arizona  85635. 

The  Honorable  Pat  Call,  Chairman, 
Cochise  County,  Board  of  Super- 
visors, 1415  West  Melody  Lane, 
Bisbee,  Arizona  85603. 

The  Honorable  Marlin  Easthouse, 
Mayor,  City  of  Willcox,  101  South 
Railroad  Avenue,  Willcox,  Arizona 
85643. 

The  Honorable  Joseph  C.  Donaldson, 
Mayor,  City  of  Flagstaff.  211  West 
Aspen  Avenue,  Flagstaff,  Arizona 
86001. 

The  Honorable  Deb  Hill,  Chairperson, 
Coconino  County.  Board  of  Super- 
visors, 219  East  Cherry  Avenue, 
Flagstaff,  Arizona  86001 

The  Honorable  Ronald  J.  Drake, 
Mayor,  City  of  Avondale,  525  North 
Central  Avenue,  Avondale,  Arizona 
85323. 

The  Honorable  Vincent  Francia, 
Mayor,  Town  of  Cave  Creek,  37622 
North,  Cave  Creek  Road,  Arizona 
85331. 

The  Honorable  Boyd  Dunn,  Mayor, 
City  of  Chandler,  55  North  Arizona 
Place,  Suite  3014,  Chandler,  Ari- 
zona 85225. 

The  Honorable  Robert  Robles. 
Mayor,  City  of  El  Mirage,  P.O.  Box 
26,  El  Mirage,  Arizona  85335. 

The  Honorable  Elaine  M.  Scruggs, 
Mayor,  City  of  Glendale,  5850  West 
Glendale  Avenue,  Glendale,  Ari- 
zona 85301 . 

The  Honorable  Bill  Amold,  Mayor, 
City  of  Goodyear,  190  North 
Litchfield  Road,  Goodyear,  Arizona 
85338. 

The  Honorable  Keno  Hawker,  Mayor, 
City  of  Mesa,  P.O.  Box  1466, 
Mesa,  Arizona  85211-1466. 

The  Honorable  John  C.  Keegan, 
Mayor,  City  of  Peoria,  8401  West 
Monroe  Street,  Peoria,  Arizona 
85345. 

The  Honorable  Skip  Rimsza,  Mayor, 
City  of  Phoenix,  200  West  Wash- 
ington, 11th  Floor,  Phoenix,  Ari- 
zona 85003-1611. 

The  Honorable  Skip  Rimzsa,  Mayor, 
City  of  Phoenix,  200  West  Wash- 
ington Street,  11th  Floor,  Phoenix, 
Arizona  85003-161 1 . 


Jul.  31,2001  .. 

Apr.  24,  2001   . 

Apr.  24,  2001  . 

Jan.  27,  2003  . 

Jan.  4,  2001  ... 

Jan.  30,  2003  . 

Feb.  12,  2003 

Feb.  15,  2001 

Dec.  13,  2000, 

May  15,  2003  . 
May  15,  2003  . 

Dec.  19,  2000 

Apr.  17,  2003  . 
May  15,  2003  . 

Feb.  15,  2001 

Jul.  17,  2003  .. 


040017 


040017 


040012 


040018 


040020 


040019 


040038 


040129 


040040 


040041 


040045 


040046 


040048 


040050 


040051 


040051 
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State  and  county 


Arizona;  Maricopa 

(FEMA  Docket 
.     No.:  B-7436). 

Arizona:  Maricopa 
(FEMA  Docket 
No.:  B-7434). 

Arizona:  Maricopa 
,     (FEMA  Docket 
No.:  B-7436). 

Arizona:  Pima 
(FEMA  Docket 
No.:  B-7436). 

California:  Kem 
(FEMA  Docket 
No.:  B-7436). 

Califomia:  Kern 
(FEMA  Docket 
No.:  B-7436). 

California;  Kem 
(FEMA  Docket 
No.:  B-7436). 

Califomia:  Los  An- 
geles (FEMA 
Docket  No.:  B- 
7436). 

California:  Mon- 
terey (FEMA 
Docket  No.;  B- 
7434). 

Califomia:  Orange 
(FEMA  Docket 
No.:  B-7436). 

California:  Orange 
(FEMA  Docket 
No.:  B-7436). 

Califomia;  Placer 

'  (FEMA  Docket 

No.;  B-7436). 

California;  River- 
side (FEMA 
Docket  No.:  B- 
7436). 

Califomia:  Sac- 
ramento (FEMA 
Docket  No.:  &- 
7434). 

Califomia:  San 
Diego  (FEMA 
Docket  No.:  B- 
7436). 

Califomia:  San 
Diego  (FEMA 
Docket  No.:  B- 
7436). 

Califomia:  San 
Diego  (FEMA 
Docket  No:  B- 
7436). 

Califomia:  San 
Diego  (FEMA 
Docket  No.;  B- 
7436). 


Location  and  case 
No. 


City  of  Tolleson 
(02-09-943P). 


Unincorporated 
Areas  (00-09- 
495P). 

Unincorporated 
Areas  (01-09- 
01 7P). 

City  of  Tucson 
(02-09-1 252P). 

City  of  An/in  (02- 
09-866P)._ 

City  of  Bakersfield 
(02-09-866P). 


Unincorporated 
Areas  (02-09- 
866P). 

City  of  Los  Ange- 
les (02-09- 
0035P). 

Unincorporated 
Areas  (02-09- 
869P). 

City  of  Orange 
(02-09-91  OP). 


City  of  Buena  Part( 
(02-09-1 323P) 
(03-09-1 164P). 

City  of  Roseville 
(02-09-1 258P). 


City  of  Riverside 
(01-09-652P). 


Unincorporated 
Areas  (02-09- 
1169P). 


City  of  Escondido 
(02-09-71 4P). 


City  of  Poway  (03- 
9-0026P). 


City  of  San  Diego 
(02-09-1 505P). 


Unincorporated 
Areas  (02-09- 
714P). 


Date  and  name, of  news- 
paper where  notice  was 
published 


Apr.  10,  2003,  Apr.  17, 
2003,  Arizona  Business 
Gazette. 

Nov.  7,  2002,  Nov.  14, 

2002,  Arizona  Business 
Gazette. 

Feb.  6,  2003,  Feb.  13, 

2003,  Arizona  Republic 


Feb.  27,  2003,  Mar.  6, 
2003,  Daily  Territorial. 

Apr.  17,  2003,  Apr.  24, 

2003,  Bakersfield  Cali- 

fomian. 
Apr.  17,  2003,  Apr.  24, 

2003,  Bakersfield  Cali- 

fomian. 

Apr.  17,  2003,  Apr.  24, 
2003,  Bakersfield  Cali- 
fomian. 

Feb.  13,2003,  Feb.  20 
2003,  Los  Angeles 
Times. 

Dec.  12,  2002,  Dec.  19, 
2002,  Califomian. 


Feb.  13,  2003,  Feb.  20, 
2003,  Orange  County 
Register 

Mar.  12,  2003,  Mar.  19, 
2003,  Buena  Part<  Inde- 
pendent 

Feb.  19,  2003,  Feb.  26, 
2003,  Roseville  Press- 
Tribune. 

Mar.  20,  2003,  Mar.  27, 
2003,  Press  Enterprise. 


Oct.  17,  2002,  Oct.  24, 
2003,  Daily  Recorder 


Chief  executive  officer  of  community 


Jan.  16,  2003,  Jan.  23, 
2003,  North  County 
Times. 

Feb.  20,  2003,  Feb.  27, 
2003,  Poway  News 
Chieftain. 

Jan.  23,  2003,  Jan.  30, 
2003,  San  Diego  Union 
Tribune. 

Jan.  16,  2003,  Jan.  23, 
2003,  North  County 
Times. 


Tfie  Honorable  Adolf o  F  Gamez, 
Mayor,  City  of  Tolleson,  9555  West 
Van  Buren  Street,  Tolleson,  Ari- 
zona 85353. 

The  Honorable  Don  Stapley.  Chair- 
man, Maricopa  County,  Board  of 
Supervisors,  301  West  Jefferson, 
10th  Floor,  Phoenix,  Arizona  85003. 

The  Honorable  Don  Stapley,  Chair- 
man, Maricopa  County,  Board  of 
Supervisors,  301  West  Jefferson, 
10th  Floor,  Phoenix,  Arizona  85003. 

The  Honorable  Robert  Walkup. 
Mayor,  City  of  Tucson,  P.O  Box 
27210.  Tucson,  Arizona  85726. 

The  Honorable  Juan  Olivares,  Mayor, 
City  of  Arvin,  200  Campus  Drive, 
An/in,  Califomia  93203. 

The  Honorable  Harvey  L.  Hall,  Mayor, 
City  of  Bakersfield,  City  Hall,  1501 
Tmxtun  Avenue,  Bakersfield,  Cali- 
fomia 93301. 

The  Honorable  Pete  H.  Pan-a,  Chair, 
Kem  County,  Board  of  Supervisors, 
1115  Truxtun  Avenue,  Fifth  Floor, 
Bakersfield,  Califomia  93301-4617. 

Tfie  Honorable  James  Hahn,  Mayor, 
City  of  Los  Angeles,  City  Hall,  200 
North  Spring  Street,  Room  303, 
Los  Angeles,  California  90012. 

Th€L  Honorable  Dave  Potter,  Chair- 
man, Monterey  County.  Board  of 
Supervisors,  P.O.  Box  180,  Sali- 
nas, Califomia  93902. 

The  Honorable  Mart<  A.  Murphy, 
Mayor,  City  of  Orange,  300  East 
Chapman  Avenue.  Orange,  Cali- 
fomia 92866. 

The  Honorable  Steve  Berry,  Mayor, 
City  of  Buena  Pari<,  6650  Beach 
Boulevard,  Buena  Pari<,  Califomia 
90622-5009. 

The  Honorable  Rocky  Rockholm, 
Mayor,  City  of  Roseville,  311 
Vernon  Street,  Roseville,  Califomia 
95679. 

The  Honorable  Ronald  O.  Loveridge, 
Mayor,  City  of  Riverside.  3900 
Main  Street,  Riverside,  Califomia 
92522. 

The  Honorable  Roger  Niello,  Chair- 
man, Sacramento  County.  Board  of 
Supervisors.  700  H  Street,  Room 
2450,  Sacramento,  California 
95814. 

The  Honorable  Lori  Holt  Pfeiler, 
Mayor,  City  of  Escondido,  201 
North  Broadway,  Escondido,  Cali- 
fomia 92025. 

The  Honorable  Mickey  Cafagna, 
Mayor,  City  of  Poway,  P.O.  Box 
789.  Poway,  Califomia  92074-0789. 

The  Honorable  Richard  M.  Murphy. 
Mayor,  City  of  San  Diego,  202  C 
Street,  11th  Floor,  San  Diego,  Cali- 
fomia 92101. 

The  Honorable  Ron  Roberts,  Chair- 
man, San  Diego  County,  Board  of 
Supervisors,  1600  Pacific  Highway, 
Room  335,  San  Diego,  Califomia 
92101. 


Effective  date  of 
modification 


Jul.  17,  2003  . 

Feb.  15,  2001 

May  15,  2003 

Feb.  12,  2003 
Jul.  17.  2003  . 
Jul.  17,  2003  . 

Jul.  17,  2003  . 

May  15.  2003  . 

Mar.  20,  2003 

May  22,  2003  . 

Jun.  18,  2003  . 

May  28,  2003  . 

Jun.  26.  2003  . 

Jan.  23,  2003  . 

Apr.  24,  2003  .. 
May  29,  2003  .. 
May  1,200?  .... 


Community 
number 


Apr.  24,  2003 


040055 

040037 

040037 

040076 
060076 
060077 

060075 

060137 

060195 

060228 

060215 

060243 

060260 

060262 

060290 
060702 

i. 

060295 
060284 
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State  and  cou  nty 


California:  San 
Diego  (FEM; , 
Docket  No 
7436). 

California:  Sanja 
Barbara  (FE|4A 
Docket  No. 
7436) 

California:  Santa 

Clara  (FEM/i 

Docket  No : 

7434). 
California:  Sania 

Clara  (FEMA 

Docket  No. 

7429). 
California:  Sanla 

Clara  (FEM/> 

Docket  No.: 

7429). 

California:  Sanfa 
Clara  (FEMA 
Docket  No 
7434). 

California:  Shasta 
(FEMA  Dock  it 
No.:  B-7346 

California:  Venijra 
(FEMA  Dock  it 
No.:  B-7434 

California:  Venijra 
(FEMA  Dock  Jt 
No.:  B-7434 

California:  VenAjra 
(FEMA  Dock  it 
No  :  B-7436 

California:  Venijra 
(FEMA  Dock  it 
No  :  B-7434 

California:  Ventira 
(FEMA  Dock  it 
No.:  B-7436 

California:  Yolo 
(FEMA  Docki  it 
No.:  B-74361 

California:  Yolo 
(FEMA  Docki  (1 
No.:  B-7436) 

Colorado:  Adaris 
(FEMA  Dock  it 
No.:  B-7434; 

Colorado:  Adaris 
(FEMA  Dock  it 
No.:  B-74341 

Colorado:  Adar  is 
(FEMA  Dock  it. 
No.:  B-7434 
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Location  and  case 
No. 


Unimorporated 
Areas  (03-09- 
0198P). 


Unincorporated 
Areas  (Oi3-09- 
0009P). 


Town  of  Los  Gatos 
(01-09-159P). 


City  of  San  Jose 
(02-09-1 264P). 


Unincorporated 
Areas  (02-09- 
1264P). 


Unincorporated 
Areas  (01-09- 
159P). 


City  of  Anderson 
(03-09-0704X). 


City  of  Camarillo 
(02-09-583P). 


City  of  Simi  Valley 
(03-09-0051 X). 


City  of  Simi  Valley 
(02-09-1 500P). 


Unincorporated 
Areas  (02-09- 
1213P). 

Unincorporated 
Areas  (03-09- 
0007P). 

City  of  Woodland 
(02-09-1469P). 


Unincorporated 
Areas  (02-09- 
1469P). 

City  of  Commerce 
City  (02-08- 
283P). 

City  of  Tfiornton 
(02-08-283P). 

Unincorporated 
Areas  (02-08- 
283P). 


Date  and  name  of  news- 
paper where  notKe  was 
publistied 


Apr.  17,  2003,  Apr.  24, 
2003,  San  Diego  Union- 
Tribune. 


Apr.  17,  2003,  Apr.  24, 
2003,  Santa  Barbara 
News-Press. 


Oct.  16,  2002,  Oct.  23, 
2002.  Los  Gatos  Weel(- 
ly-TimeB. 

Apr.  25,  2002,  May  2, 
2002,  San  Jose  Mer- 
cury News. 

Apr  25,  2002,  May  2, 
2002,  San  Jose  Mer- 
cury News. 


Oct.  16,  2002,  Oct.  23, 
2002,  Los  Gatos  Week- 
ly-Times. 


Mar.  18,  2003,  Mar.  25, 
2003,  The  Valley  Post 


Oct.  24,  2002,  Oct.  31 , 
2002,  Ventura  County 
Star. 

Nov.  14.  2002,  Nov.  24, 

2002,  Ventura  County 
Star 

Jan.  23,  2003,  Jan.  30, 

2003,  Ventura  County 
Star 

Oct.  31,2002,  Nov.  7, 
2002,  Fillmore  Gazette. 


Mar.  27,  2003,  Apr.  3, 
2003,  Ventura  County 
Star. 

Apr  2,  2003.  Apr.  9, 
2003,  Daws  Enterprise. 


Apr.  2,  2003,  Apr.  9. 
2003,  Davis  Enterprise. 


Oct.  24,  2002,  Oct.  31, 
2002,  Denver  Post 


Oct.  24,  2002,  Oct.  31, 
2002,  Denver  Post 

Oct.  24,  2002,  Oct.  31, 
•    2002,  Denver  Post. 


Chief  executive  officer  of  community 


The  Honorable  Greg  Cox,  Chairman, 
San  Diego  County,  Board  of  Super- 
visors, 1600  Pacific  Highway, 
Room  335,  San  Diego,  California 
921 C1. 

The  Honorable  Naomi  Schwartz, 
Chair,  Santa  Barbara  County, 
Board  of  Supervisors,  105  East 
Anapamu  Street,  Santa  Bart>ara, 
Califomia  93101. 

Mr  John  Curtis,  P.E.,  Director  of 
Parks  and  Public  Works,  Town  of 
Los  Gatos,  P.O.  Box  949,  Los 
Gatos,  Califomia  95031 . 

The  Honorable  Ron  Gonzales,  Mayor, 
City  of  San  Jose,  801  North  First 
Street,  Room  600,  San  Jose,  Cali- 
fomia 95110. 

The  Honorable  Donald  F.  Gage, 
Chairman,  Santa  Clara  County, 
Board  of  Supervisors,  East  Wing, 
lOlh  Floor,  70  West  Hedding 
Street,  San  Jose,  Califomia  95110. 

The  Honorable  Donald  F.  Gage, 
Chairman.  Santa  Clara  County, 
Board  of  Supervisors,  East  Wing, 
10th  Floor,  70  West  Hedding 
Street,  San  Jose,  Califomia  95110. 

The  Honorable  Norma  R.  Comnick, 
Mayor,  City  of  Anderson,  City  Hall, 
1887  Howard  Street,  Anderson, 
Califomia  96007. 

The  Honorable  Jan  McDonald, 
Mayor,  City  of  Camarillo,  601  Car- 
men Drive,  Camarillo,  Califomia 
93010. 

The  Honorable  William  Davis,  Mayor, 
City  of  Simi  Valley,  2929  Tape 
Canyon  Road,  Simi  Valley,  Cali- 
fomia 93063. 

The  Honorable  William  Davis,  Mayor, 
City  of  Simi  Valley,  2929  Tapo 
Canyon  Road,  Simi  Valley,  Cali- 
fornia 93063. 

The  Honorable  Frank  Schillo,  Chair- 
man, Ventura  County  Board  of  Su- 
pervisors, 800  South  Victoria  Ave- 
nue. Ventura,  Califomia  93009. 

The  Honorable  Judy  Mikels,  Chair, 
Ventura  County  Board  of  Super- 
visors, 800  South  Victoria  Avenue, 
Ventura,  Califomia  93009. 

The  Honorable  David  Flory,  Mayor, 
City  of  Woodland,  City  Hall,  300 
First  Street,  Woodland.  California 
95695. 

The  Honorable  Lynnel  Pollock.  Chair, 
Yolo  County  Board  of  Supervisors, 
625  Court  Street,  Room  204, 
Woodland,  Califomia  95695. 

The  Honorable  E.E.  "Casey"  Hayes, 
Mayor,  City  of  Commerce  City, 
5291  East  60th  Avenue,  Com- 
merce, City,  Colorado  80022. 

The  Honorable  Noel  Busck,  Mayor, 
City  of  Thornton,  9500  Civic  Center 
Drive,  Thornton,  CO  80229. 

The  Honorable  Martin  Flaum,  Chair- 
man, Adams  County,  Board  of 
Commissioners,  450  South  Fourth 
Avenue,  Brighton,  Colorado  80601. 


Effective  date  of 
modification 


Jul.  24,  2003 


Mar.  18,  2003 


Jan.  22,  2003 


Oct.  21 ,  2002 


Oct.  21,2002 


Jan.  22,  2003 


Jun.  25,  2003 

Jan.  30,  2003 

Nov.  6,  2002  . 

Dec.  19,  2002 

Feb.  6,  2003  . 

Mar.  5,  2003  . 

Jul.  9,  2003  ... 

Jul.  9,  2003  ... 

Jan.  30,  2003 

Jan.  30,  2003 
Jan.  30,  2003 


Community 
number 


State  and  county 


060284 


060331 


060343 


060349 


060337 


060337 


060359 


065020 


060421 


060421 


060413 


060413 


060426 


060423 


080006 


080007 


080001 


Colorado:  Adams 
(FEMA  Docket 
No.:  B-7436). 

Colorado:  Adams 
(FEMA  Docket 
No.:  B-7436). 

Colorado:  Adams, 
Boulder,  Jeffer- 
son, Weld 
(FEMA  Docket 
No.:  B-7434). 

Colorado:  Boulder 
(FEMA  Docket 
No.:  B-7434). 

Colorado:  Douglas 
(FEMA  Docket 
No.:  B-7434). 

Colorado:  Douglas 
(FEMA  Docket 
No.:  B-7436). 

Colorado:  Douglas 
(FEMA  Docket 
No.:  B-7434). 


Colorado:  Douglas 
(FEMA  Docket 
No.:  B-7436). 

Colorado:  Douglas 
(FEMA  Docket 
No.:  B-7436). 

Colorado:  El  Paso 
(FEMA  Docket 
No.:  B-7431). 

Colorado:  El  Paso 
(FEMA  Docket 
No.:  B-7436). 

Colorado:  Fremont 
(FEMA  Docket 
No.:  B-7436). 

Colorado:  Garfield 
(FEMA  Docket 
No.:  B-7434). 

Colorado:  Jeffer- 
son (FEMA 
Docket  No.:  B- 
7436). 

Colorado:  Jeffer- 
son (FEMA 
Docket  No.:  B- 
7431). 

Colorado:  Larimer 
(FEMA  Docket 
No.:  &-7434). 

Colorado:  Larimer 
(FEMA  Docket 
No.:  B-7436). 

Hawaii:  Hawaii 
(FEMA  Docket 
No.:  B-7434). 


Location  and  case 
No. 


City  of  West- 
minster (02-08- 
21  IP). 

Unincorporated 
Areas  (02-08- 
21  IP). 

City  of  Broomfield 
(02-08-1 56P). 


City  of  Boulder 
(02-08-340P) 


Town  of  Partner 
(02-08-1 71 P). 

Town  of  Partner 
(02-08-491 P). 


Unincorporated 
Areas  (02-08- 
171P). 


Unincorporated 
Areas  (01-08- 
358P). 

Unincorporated 
Areas  (02-08- 
491 P). 

City  of  Colorado 
Springs  (02-08- 
325P). 

City  of  Colorado 
Springs  (02-08- 
490P). 

Unincorporated 
Areas  (02-08- 
269P). 

City  of  Rifle  (02- 
08-1 23P). 

City  of  Lakewood 
(Q3-08-0090P). 


Unincorporated 
Areas  (02-08- 
368P). 


City  of  Fori  Collins 
(01-08-092P). 

City  of  Fort  Collins 
(02-08-499P). 

Hawaii  County 
(99-09-680P). 


Date  and  name  of  news- 
paper where  notice  was 
published 


Feb.  20,  2003,  Feb.  27, 
2003,  Westminster  Win- 
dow. 

Feb.  20,  2003,  Feb.  27, 
2003,  Westminster  Win- 
dow. 

Nov..  20,  2002,  Nov.  27, 
2002,  Denver  Post 


Nov.  21,2002,  Nov.  28, 
2002,  Denver  Post 


Oct.  10,  2002,  Oct.  17, 

2002,  Denver  Post 

Mar.  19,  2003,  Mar.  26, 

2003,  Douglas  County 
News-Press. 

Oct.  10,  2002,  Oct.  17, 
2002,  Denver  Post 


Jan.  16,  2003,  Jan.  23, 
2003,  Denver  Post 


Mar.  19,  2003,  Mar.  26, 
2003,  Douglas  County 
News-Press. 

Sept.  5,  2002,  Oct.  24, 
2002,  The  Gazette. 


Mar.  26,  2003,  Apr.  2, 
2003,  The  Gazette. 


Dec.  11,2002,  Dec.  18, 

2002,  Canon  City  Daily 
Record. 

Dec.  26,  2002,  Jan.  2, 

2003,  Citizen  Telegram. 

Feb.  27,  2003,  Mar.  6, 
2003,  Lakewood  Sen- 
tinel. 


Sept.  25,  2002,  Nov.  27, 
2002,  Canyon  Courier, 
Columbine  Courier. 


Nov.  7,  2002,  Nov.  14, 

2002,  Fort  Collins  Colo- 
radoan. 

Feb.  13,  2003,  Feb.  20, 

2003,  Fort  Collins  Colo- 
radoan. 

Nov.  7,  2002,  Nov.  14. 
2002,  Hawaii  Tribune 
Herald. 


Chief  executive  officer  of  community 


The  Honorable  Ed  Moss,  Mayor,  City 
of  Westminster,  4800  West  92nd 
Avenue,  Westminster,  Colorado 
80031. 

The  Honorable  Ted  Strickland,  Chair- 
man, Adams  County,  Board  of 
Commissioners,  450  South  Fourth 
Avenue,  Brighton,  Colorado  80601. 

Tf»e  Honorable  Karen  Stuart,  Mayor, 
City  and  County  of  Broomfield,  One 
Des  Comt)es  Drive,  BroomfiekJ, 
Colorado  80020. 

The  Honorable  William  R.  Toor, 
Mayor,  City  of  Boulder,  1777 
Broadway.  Boulder.  Colorado 
80306. 

The  Honorable  Gary  Lasater,  Mayor, 
Town  of  Partner,  20120  East  Main 
Street,  Pari<er,  Colorado  80138. 

The  Honorable  Gary  Lasater,  Mayor, 
Town  of  Partner,  20120  East  Main 
Street,  Partner,  Colorado  80138- 
7334. 

Ttie  Honorable  James  R.  Sullivan, 
Chainnan,  Douglas  County,  Board 
of  Commissioners,  100  Third 
Street  Castle  Rock,  Colorado 
80104. 

The  Honorat)le  Melanie  Woriey, 
Chair.  Douglas  County,  Board  of 
Commissioners,  100  Third  Street, 
Castle  Rock.  Coksrado  80104. 

The  Honorable  Melanie  Woriey, 
Chair,  Douglas  County,  Board  of 
Commissioners,  100  Third  Street, 
Castle  Rock,  Colorado  80104. 

The  Honorable  Mary  Lou  Makepeace, 
Mayor,  City  of  Colorado  Springs, 
P.O.  Box  1575,  Colorado  Springs, 
Colorado  80901-1575. 

Ttie  Honorable  Mary  Lou  Makepeace, 
Mayor,  City  of  Colorado  Springs, 
P.O.  Box  1575,  Colorado  Springs, 
Colorado  80901 . 

The  Honorable  Joe  Rail,  Chair,  Fre- 
mont County  Board  of  Commis- 
sioners, 615  Macon  Avenue, 
Canon  City,  Colorado  81212. 

The  Honorable  Keith  Lambert,  Mayor, 
City  of  Rifle,  202  Railroad  Avenue, 
Rifle,  Colorado  81650. 

The  Honorable  Steve  Buritholder. 
Mayor,  City  of  Lakewood.  Lake- 
wood  Civk:  Center  South,  480 
South  Allison  Parkway,  Lakewood, 
Colorado  80226-3127. 

The  Honorable  Richard  M.  Sheehan, 
Chairman,  Jefferson  County,  Board 
of  Coniwissioners,  100  Jefferson 
County  Partcway,  Golden,  Colorado 
80419. 

The  Honorable  Ray  Martinez.  Mayor, 
City  of  Fort  Collins.  P.O.  Box  580, 
Fort  Collins,  Colorado  80522-0580. 

The  Honorable  Ray  Martinez,  Mayor, 
City  of  Fort  Collins,  P.O.  Box  580, 
Fort  Collins,  Colorado  80522-0580. 

The  Honorable  Harry  Kim.  Mayor. 
Hawaii  County,  25  Aupuni  Street, 
Hilo,  Hawaii  96720. 


Effective  date  of 
ntKXlification 


Community 
number 


May  29,  2003 


May  29,  2003 


Feb.  26,  2003 


Feb.  27,  2003 

Jan.  16,  2003 
Jun.  25,  2003 

Jan.  16,  2003 

Apr.  24,  2003 

Jun.  25,  2003, 

Aug.  21 ,  2002 

July  2,  2003  .. 

Mar.  19,  2003 

Dec  4,  2002  . 
Jun.  5,  2003  ... 


080008 


080001 


085073 


080024 


080310 


080310 


080049 


080049 


080049 


890060 


080060 


080067 


085078 


085075 


Dec.  25,  2002  080087 


May  30,  2001 
May  22.  2003 
Aug.  15,  2000 


080102 


080102 


155166 
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State  and  cou  ity 


Location  and  case 
No. 


Date  and  name  of  news- 
paper where  notice  was 
published 


Chief  executive  officer  of  community 


Effective  date  of 
modification 


Community 
number 


Hawaii:  Hawaii 
(FEMA  Docl(  it 
,      No.:  B-7436  . 

Hawaii:  Honolu  u 
(FEMA  Docl<  !t 
No.:  B-7434 

Hawaii:  Maui 
(FEMA  Dockfet 
No.:  B-74361 

Idaho:  Ada  (FE^IA 
Docket  No.: 
7436). 

Idaho:  Blaine 
(FEMA  Dock*t 
No.:  B-7436) 

Idaho:  Bonner 
(FEMA  Dockit 
No.:  B-7436) 

Idaho  Bonner 
(FEMA  Dock*t 
No.:  B-7436) 

Idaho:  Canyon 
(FEMA  Dock*t 
No.:  B-7436) 

Idaho:  Canyon 
(FEMA  Docket 
No.:  B-7436) 

Montana:  Gallatn 
(FEMA  Dock<  t 
No.:  B-7434) 

Texas:  Bexar 
(FEMA  Docket 
No.:  B-7434) 

Texas:  Collin 
(FEMA  Dock^ 
No.:  B-7431) 

Texas:  Dallas 
(FEMA  Dock^ 
No.:  B-7431) 

Texas:  Denton 
(FEMA  Docket 
No.:  B-7436) 

Utah:  Washington 
(FEMA  Docke  I 
No.':  B-7434) 

Washington:"  Kiiig 
(FEMA  Docket 
No.:  B-7436) 


Washington: 
kane  (FEMA 
Docket  No : 

-     7434). 


Spj- 


Hawaii  County 
(02-(J9-1456P). 

City  and  County  of 
Honolulu  (00- 
09-244P). 

Maui  County  (03- 
09-0144P). 

Unincorporated 
Areas  (03-10- 
0228P). 

Unincorporated 
Areas  (02-10- 
700P). 

City  of  Clark  Fork 
(02-1 0-71 4X). 

Unincorporated 
Areas  (02-10- 
71 4X). 

City  of  MkJdIeton 
(02-1 0-391 P). 


Unincorporated 
Areas  (02-10- 
391 P). 

City  of  Bozeman 
(00-08-367P). 


City  of  San  Anto- 
nio (00-06- 
862P) 

City  of  Frisco  (00- 
06-1 133P). 

City  of  Dallas  (99- 
06-1 120P). 

City  of  Lewisville 
(00-06-841 P). 


City  of  St.  George 
(02-08-101 P). 


Unincorporated 
Areas  (02-10- 
452P). 

Unincorporated 
Areas  (02-10- 
614P). 


Jan.  16,  2003,  Jan.  23, 
2003,  Hawaii  Tribune 
Herald. 

Nov  7,  2002,  Nov.  14, 

2002,  Honolulu  Star 
Bulletin. 

Jan.  30,  2003,  Feb.  6, 

2003.  Maui  News. 

Mar.  13,  2003,  Mar.  20, 
2003,  Idaho  Statesman. 


Feb.  12,  2003,  Feb.  19, 
2003.  Wood  River  Jour- 
nal. 

Jan.  3,  2003,  Jan.  10, 

2003.  Bonner  County 

Daily  Bee. 
Jan.  3,  2003,  Jan.  10, 

2003,  Bonner  County 

Daily  Bee. 

Mar.  27,  2003,  Apr.  3, 
2003.  Idaho  Press  Trib- 
une. 

Mar  27.  2003.  Apr  3, 
2003,  Idaho  Press  Trib- 
une. 

Nov.  7,  2002,  Nov.  14, 
2002,  Bozeman  Daily 
Chronicle. 

Nov.  7,  2002,  Nov.  14, 
2002.  San  Antonio  Ex- 
press News. 

Feb.  1 ,  2002,  Feb.  8. 
2002,  Frisco  Enterprise. 

Jan.  31.  2002,  Feb.  7, 

2002,  Dallas  Morning 
News. 

Feb.  21,2003,  Feb.  26, 

2003,  Denton  County 
Morning  News. 


Dec.  19,  2002,  Dec. 
2002,  Spectrum. 


26, 


Feb  13,  2003,  Feb.  20, 
2003,  Seattle  Times. 


Dec.  17,  2002,  Dec.  24, 
2002.  Spokesman-Re- 
view. 


The    Honorable    Harry    Kim,    Mayor,     Apr.  24, 2003 

Hawaii  County,  25  Aupuni  Street, 

Hilo,  Hawaii  96720. 
The  Honorable  Jeremy  Harris,  Mayor,    Feb.  1 ,  2001 

City  and  County  of  Honolulu,  530 

South  King  Street,   Honolulu,  Ha-  | 

waii  96813. 
The    Honorable    James    H.    Apana,  I  May  8,  2003 

Mayor,  County  of  Maui,  200  South  j 

High  Street,  Wailuku,  Hawaii  96793. 
The  Honorable  Judy  M.  Peavey-Derr,    Feb.  20,  2003 

Chairman,   Ada  County,   Board  of 

Commissioners,    200    West    Front 

Street,  Boise,  Idaho  83702. 
The  Honorable  Mary  Ann  Mix,  Chair,    May  21,  2003 

Blaine  County,  Board  of  Commis- 
sioners, 206  First  Avenue  South, 

Suite  300,  Hailey,  Idaho  83333. 
The  Honorable  Tom  Shields,  Mayor,    Dec.  18,  2002 

City  of  Clark  Fork,   P.O    Box   10, 

Clark  Fork,  Idaho  8381 1 . 
The  Honorable  Jerry  demons.  Chair,     Dec.  18,  2002 

Bonner  County,  Board  of  Commis- 
sioners,  215  South   First  Avenue, 

Sandpoint,  Idaho  83864. 
The     Honorable     Frank     McKeever,    Jul.  3, 2003 

Mayor,  City  of  Middleton,  City  Hall, 

P.O.    Box    176.    Middleton,    Idaho 

83644. 
The  Honorable  Todd  Lakey,   Chair- 
man,   Canyon    County    Board    of 

Commissioners,       11^5       Albany 

Street,  Caldwell,  Idaho  83605-3522 
The    Honorable    Steven     Kirchhoft, 

Mayor,  City  of  Bozeman,  P.O.  Box 

1230,  Bozeman,  Montana  59771- 

1230. 
The  Honorable  Ed  Garza,  Mayor,  City 

of  San  Antonio,  P.O.  Box  839966, 

San  Antonio,  Texas  78283-3966. 
The   Honorable   Kathi   Seei,   Mayor, 

City  of  Frisco,  City  Hall,  P.O.  Box 

1 1 00,  Frisco,  Texas  75034. 
The  Honorable  Ron  Kirk,  Mayor,  City 

of  Dallas.  1500  Marilla  Street.  Dal- 
las, Texas  75201 . 
The  Honorable  Gene  Carey,  Mayor, 

City     of     Lewisville,      P.O.      Box 

299002.  Lewisville,  Texas  75029- 

9002 
The     Honorable     Daniel     McArfhur.     Mar.  27, 2003 

Mayor,    City   of   St.    George,    175 

East  200  North,  St.  George,  Utah 

84770.  I 

The  Honorable  Ron  Sims,  King  Coun-  ]  May  22;"  2003 

ty  Executive,   King  County  Court- 
house.   516   Third   Avenue.    Suite 

400.  Seattle,  Washington  98104. 
Ms.  Francine  Boxer,  Chief  Executive    Mar.  25,  2003 

Officer,    Spokane    County,     1116 

West  Broadway  Avenue,  Spokane, 

Washington  99260. 


Jul.  3,  2003  ... 

Dec.  20,  2000 

Apr.  2,  2001  ... 
Nov.  2.  2000  .. 


Nov.  13,  2000 


155166 
150001 

150003 
160002 

165167 

160132 
160206 

180037 

160208 

300028 

480045 
480134 
480171 


Aug.  2,  2001   I  480195 


490177 


530071 


530174 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  8,  2003. 
Anthony  S.  Lowe, 

Mitigation  Division  Director,  Emergency 
Preparedness  and  Response  Directorate. 
[PR  Doc.  03-21003  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  6718-44-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

/M  CFR  Part  67 

Final  Flood  Elevation  Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Final  rule. 

SUMMARY:  Base  (1%  annual  chance] 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The  BFEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of ' 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  The  final  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Bellomo,  Federal  Emergency 
Management  Agency,  500  C  Street  SW., 
Washington,  DC  20472,  (202)  646-2903. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  community  listed.  The  proposed 
BFEs  and  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
commimity  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 


BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  Part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  commimities  listed 
below.  Elevations  at  selected  locations 
in  each  commimity  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
enviroimiental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Mitigation  Division  Director  of  the 
Emergency  Preparedness  and  Response 
Directorate  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  BFEs  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  commimity 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  Section  3(f)  of 
Executive  Order-12866  of  September  30, 
1993,  Regulatorv  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

■  Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— {AMENDED] 

■  1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp..  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 


§67.11    [Amended] 

■  2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


Source  of  flooding  and  k>cation 


California 


Contra  Costa  County,  (FEMA 
Docket  HoJf  B-7416) 

Murderer's  Creek: 

At  Pleasant  Hill  Road 

Approximately  210  feet  up- 
stream of  Withers  Avenue 

Maps  are  available  for  in- 
spection at  the  Public  Worlts 
Department.  255  Glacier 
Drive,  Martinez,  California. 


Pleasant  Hill  (City),  Contra 
Costa  County,  (FEMA 
Doclcet  UoJf  B-7416) 

East  Fork  Grayson  Lane: 

At  Gregory  Creek 

Just  upstream  of  Oak  Park 

Boulevard  

Murderer's  Creek: 
At  confluence  with  East  Fortt 

Grayson  Creek  

Approximately  3,000  feet  up- 
stream of  Frontage  Road  .. 

Maps  are  available  for  irt- 
spection  at  the  Public  Works 
Department,  100  Gregory 
Lane,  Pleasant  Hill,  Cali- 
fomia. 


Missouri 


Gasconade  County,  (FEMA 
Docket  NoJiF  B-7425) 


Frene  Creek: 

At  the  confluence  with  ttie 
Missouri  River 

Approximately  3,400  feet  up- 
stream of  High  School 
Driveway  

Maps  are  available  for  in- 
spection  at  City  Hall.  207 
Schiller  Street,  Hermann, 
Missouri. 


Hermann  (City),  Gasconade 
County,  (FEMA  Docket 
No.#  B-7425) 

Frene  Creek: 

Approximately  2.100  feet  up- 
stream of  High  School 
Driveway 

Approximately  3,500  feet  up- 
stream of  High  School 
Driveway 

Maps  are  available  for  in- 
spection at  11 9  East  First 
Street,  Hermann  Missouri. 


iCOeptti  in 

feet  atx>ve 

ground 

"Elevation 

in  feet 

(NGVD) 


•145 
•148 


*51 
•72 


J  . 


51 
•135 


•518 
•5530 


•527 
•531 
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Dated:  August  8.  2003. 
Anthony  S.  La  we. 

Mitigation  Div,  si'on  Director,  Emergency 
Preparedness  <  nd  Response  Directorate. 
[FR  Doc.  03-2;  004  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  67  8-04-P 

i 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart25 

[IB  Docket  NoJOO-185,  FCC  03-15] 

Flexibility  fo^  Delivery  of 
Communications  by  Mobile  Satellite 
Service  Providers  in  the  2  Ghz  Band, 
the  L-Bank,  ^nd  the  1.6/2.4  GHz  Bands 

AGENCY:  Fed(  ral  Communications 

Commission. 

ACTION:  Final  rules;  announcement  of 

effective  date 


summary:  Th 
effective  date 
rule  publishe  d 
rules  permitti  (d 
service  (MSS 
Band,  the  L 
Banks  to 
components 
networks. 


s  docimient  announces  the 
of  certain  sections  of  the 
on  June  5,  2003.  Those 
certain  mobile-satellite 
providers  in  the  2  GHz 
and  the  1.6/2.4  GHz 
inteferate  ancillary  terrestrial 
ATCs)  into  their  MSS 


I  ank. 


ons 


publ 


DATK:  Secti 

and  25.254. 

June  5,  2003. 

Office  of  Madagement 

(0MB)  on  Jul} 

August  18,  2 

FOR  FURTHER 

Peggy  Reitzel 

Branch.  Tele< 

International 


25.149,25.252,25.253, 
ished  at  68  FR  33640, 
was  approved  by  the 
and  Budget 
e  6,  2003.  and  are  effecUve 
d03. 


2)03. 


SUPPLEMENTARY 
February  3, 
released  a 
number  of  an 
25  of  the 
changes  to 
15),  a  summai-y 
in  the  Federa 
33640  (June ! 
rules  were 
except  for 
information 
which  requi 
of  Manageme  it 
information 

dd 


the  se 


riid 


were  approv 
See  0MB  No. 
publication 
the  Commissi 
document 
of  the  rules. 


NF0RMAT10N  CONTACT: 

Policy  and  Facilities 
ommunications  Division, 
Bureau.  (202)  418-1460. 
INFORMATION:  On 
the  Commission 
Retort  and  Order  adopting  a 
endments  to  Parts  2  and 
Conimission's  rules,  as  well  as 
Cc  mmission  policy  (FCC  03- 
,'  of  which  was  published 
Register.  See  68  FR 
2003).  We  stated  that  the 
effective  on  July  7,  2003, 

sections  containing  new 
cjollection  requirements, 
approval  by  the  Office 
and  Budget  (OMB).  The 
collection  requirements 
by  OMB  on  June  6,  2003. 
3060-0994.  This 
satisfies  our  statement  that 
n  would  publish  a 

the  effective  date 


an:  louncmg  1 


List  of  Subjec  te  in  47  CFR  Part  25 

Radio,  Sate  lites, 
Telecommun  cations. 


Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-20788  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2572;  MB  Docket  No.  03-11,  RM- 
10701] 

Radio  Broadcasting  Services; 
Kernviile,  CA 

AGENCY:  Federal  Communications 
Commission.  .      ' 

ACTION:  Final  rule. 

SUMMARY:  The  Audio  Division,  at  the 
request  of  Linda  A.  Davidson,  allots 
Channel  289A  to  Kernviile,  California, 
as  the  community's  second  local  aural 
transmission  service.  See  68  FR  27960, 
May  22,  2003.  Channel  289A  can  be 
allotted  to  Kernviile,  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements, 
provided  there  is  a  site  restriction  of  5.6 
kilometers  (3.5  miles)  northeast  of  the 
conununity.  The  reference  coordinates 
for  Channel  289A  at  Kernviile  are  35- 
46-29  North  Latitude  and  118-22-09 
West  Longitude.  A  filing  window  for 
Channel  289A  at  Kernviile,  California, 
will  not  be  opened  at  this  time.  Instead, 
the  issue  of  opening  a  filing  window  for 
this  channel  will  be  addressed  by  the 
Commission  in  a  subsequent  order. 
DATES:  Effective  September  15,  2003. 
ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order.  MB  Docket  No.  03-111, 
adopted  July  30,  2003,  and  released 
August  1,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445 
Twelfth  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
iacsimile  202-863-2898,  or  via  e-mail 
quaIexint@aol.com. 


List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is  amended 
by  adding  Channel  289A  at  Kernviile. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

IFR  Doc.  0.3-20946  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  03-2573;  MB  Docket  No.  02-316,  RM- 
10542] 

Radio  Broadcasting  Services;  Cedar 
Bluff,  VA  and  Gary,  WV 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Find  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Monterey  Licenses,  LLC, 
reallots  Channel  299C3  from  Cedar 
Bluff,  Virginia  to  Gar\',  West  Virginia, 
and  modifies  Station'WHQX(FM)'s 
license  accordingly.  See  67  FR  64853. 
October  22,  2002.  Channel  299C3  can  be 
allotted  to  Gary  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  petitioner's 
presently  authorized  site.  The 
coordinates  for  Channel  299C3  at  Gary 
are  37-08-00  North  Latitude  and  81- 
35-43  West  Longitude. 
DATE:  Effective  September  15,  2003. 
ADDRESSES:  Federal  Communications 
Commission.  Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Media  Bureau, 
(202)418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MB  Docket  No.  02-316. 
adopted  July  30,  2003,  and  released 
August  1,  2003.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoiu-s  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street,  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 


Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW..  Room  CY-B402,  Washington,  DC 
20054. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

■  Part  73  of  title  47  ofthe  Code  of  Federal 
Regulations  is  amended  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

■  1.  The  authority  citation  for  part  73 
condnues  to  read  as  follows: 

Authority:  47  U.S.C.  54,  303,  334  and  336. 
§73.202    [Amended] 

■  2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Virginia,  is  amended 
by  removing  Cedar  Bluff,  Channel 
299C3. 

■  3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  West  Virginia,  is 
amended  by  adding  Gary,  Chaimel 
299C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  03-20947  Filed  8-15-03;  8:45  am] 

.  BILLING  CODE  671 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  71 

[Docket  No.  OST-2001 -10287  and  OST- 
2001-13361] 

PIN  2105-AD03  and  2105-AD17 

Relocation  of  Standard  Time  Zone 
Boundary  in  the  State  of  North  Dakota: 
Morton  County  and  Sioux  County 

AGENCY:  Office  ofthe  Secretary,  DOT. 
ACTION:  Final  rule;  technical  correction 
and  withdrawal  of  final  rule. 


SUMMARY:  In  a  final  rule  published  on 
July  22,  2003,  the  Department  of 
Transportation  (DOT)  moved  all  of 
Morton  County,  North  Dakota  to  the 
central  time  zone.  Prior  to  this  action, 
the  eastern  portion  of  the  county  was  in 
central  time  and  the  western  portion 
was  in  mountain  time.  Paragraph  2  of 
the  amendatory  lemguage  of  the  final 
rule  inadvertently  included  references 
to  the  incorrect  section  number  and 
tide.  This  final  rule  corrects  that  error. 
In  addition,  in  a  final  rule  published 
the  same  day,  DOT  changed  the  time 
zone  boundary  for  Sioux  County,  ND. 
Each  rule  only  changed  the  boundary 
description  for  the  respective  county 
under  consideration.  Because  both  rules 
are  effective  on  the  same  date  and 
involve  the  same  paragraph  of 
regulatory  text,  the  inconsistency  will 
cause  confusion.  Therefore,  this  rule 
corrects  the  regulatory  text  to  reflect  the 
simultaneous  changes  made  in  both 
counties. 

DATES:  The  correction  of  the  final  rule 
is  effective  2  a.m.  MDT  Sunday,  October 
26,  2003. 

The  withdrawal  ofthe  July  22,  2003, 
fijial  rule  on  Morton  County  is  made  as 
of  August  18,2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  Room  10424,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  (202)  366-9315  or  by  e-mail  at 
Joanne. petrie@ost.  dot.gov. 

SUPPLEMENTARY  INFORMATION:  On  July 
22,  2003,  die  Department  of 
Transportation  issued  a  final  rule 
changing  the  time  zone  boundary  in 
Morton  County,  ND.  Paragraph  2  of  the 
amendatory  language  (68  FR  43339, 
column  one)  inadvertently  referenced 
the  incorrect  section  number.  It  stated 
that  paragraph  (a)  of  section  71.5  was 
being  amended.  The  correct  reference  is 
section  71.7.  In  addition,  the  title  ofthe 
section  was  incorrect.  The  correct  title 
of  section  71.7  is  "Boundary  line 
between  central  and  mountain  zones." 
In  addition,  in  a  final  rule  published 
the  same  day,  DOT  changed  the  time 
zone  boundary  for  Sioux  County,  ND. 
Each  rule  only  changed  the  boundary 
description  for  the  respective  coimty 
imder  consideration.  Because  both  rules 
are  effective  on  the  same  date  and 
involve  the  same  paragraph  of 
regulatory  text,  the  inconsistency  will 
cause  confusion  in  the  Code  of  Federal 
Regulations.  Therefore,  this  rule  corrects 
the  regulatory  text  to  reflect  the 
simultaneous  changes  made  in  both 
counties.  This  action  is  not  intended  to 
impact  the  substance  of  the  underlying 


decision.  Effective  October  26,  2003,  all 
of  Sioux  County  east  of  State  Highway 
31  will  be  in  the  central  time  zone. 
Similarly,  effective  October  26,  2003,  all 
of  Morton  County  will  be  moved  into 
the  central  time  zone. 

Withdrawal  of  the  final  rule 
concerning  Morton  County  published 
on  July  22,  2003  (68  FR  43336)  is  made 
as  of  August  18,  2003. 

■  49  CFR  part  71  is  amended  as  foUows: 

PART  71— {AMENDED] 

■  1.  The  authority  citation  for  part  71 
continues  to  read: 

Authority:  Sees.  1-4,  40  Stat.  450,  as 
amended;  sec.  1,  41  Stat.  1446.  as  amended; 
sees.  2-7,  80  Stat.  107,  as  amended;  100  Stat. 
764;  Act  of  Mar.  19,  1918,  as  amended  by  the 
Uniform  Time  Act  of  1966  and  Pub.  L.  97- 
449,  15  U.S.C.  260-267:  Pub.  L.  99-359;  Pub. 
L  106-564,  15  U.S.C.  263,  114  Stat.  2811;  49 
CFR  159(a),  unless  otherwise  noted. 

■  2.  In  §  71.7,  paragraph  (a)  is  corrected 
to  read  as  follows: 

§  71 .7    Boundary  line  t}etween  central  and 
mountain  zones. 

(a)  Montana-North  Dakota.  Beginning 
at  the  junction  of  the  Montana-North 
Dakota  boundary  with  the  boundary  of 
the  United  States  and  Canada  southerly 
along  the  Montana-North  Dakota 
boundary  to  the  Missouri  River;  thence 
southerly  and  easterly  along  the  middle 
of  that  river  to  the  midpoint  of  the 
confluence  of  the  Missouri  and 
Yellowstone  Rivers;  thence  southerly 
and  easterly  along  the  middle  of  the 
Yellowstone  River  to  the  north 
boundary  of  T.  iSO  N.,  R.  104  W.:  thence 
east  to  the  northwest  comer  of  T.  150 
N.,  R.  102  W.;  thence  south  to  the 
southwest  comer  of  T.  149  N.,  R.  102 
W.;  thence  east  to  the  northwest  comer 
of  T,  148  N.,  R.  102  W.;  dience  soudi  to 
the  northwest  comer  of  147  N.,  R.  102 
W.;  thence  east  to  the  southwest  comer 
of  T.  148  N.,  R.  101  W..  dience  south  to 
the  middle  of  the  Little  Missouri;  thence 
easterly  and  northerly  along  the  middle 
of  that  river  to  the  midpoint  of  its 
confluence  with  the  Missouri  River; 
thence  southerly  and  easterly  along  the 
middle  of  the  Missouri  River  to  the 
midpoint  of  its  confluence  with  the 
northern  land  boundary  of  Oliver 
County;  thence  west  along  the  northern 
county  line  to  the  northwest  boundary; 
thence  south  along  the  western  county 
line  to  the  southwest  boundary;  thence 
west  along  the  northern  county 
boundary  of  Morton  County;  thence 
south  along  the  western  county 
boundary  of  Morton  County  and  then 
east  and  south  along  the  southern 
county  boundary  to  the  intersection 
with  the  boiu)dary  with  Sioux  County; 
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thence  west  ind  south  along  the 
northern  boi  ndary  of  Sioux  County  to 
the  center  of  State  Highway  31;  thence 
south  along  1  he  center  of  State  Highway 
31  to  the  Stat  b  border  with  South 
Dakota;  then  :e  east  along  the  southern 
boundary  of  5ioux  County  to  the  middle 
of  the  Missoi  iri  River. 


49375 


Issued  in  Washington,  DC  on  August  11 
2003. 

Rosalind  A. 
Deputy  Genert  I 
(FR  Doc.  03-2 

BH.UNG  COOC  49l0^2-U 


K.  lapp. 


Counsel. 
105  Filed  8-15-03;  8:45  am] 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  01081 2199-319^-01;  I.D. 
111401B] 

RIN  0648-AR'iB 

Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska:  Revisions  to  Observer 
Program  in  the  North  Pacific 
Groundfish  Fisheries;  Correction 

AGENCY:  Natibnal  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  technical 

amendment. 


Th 
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DATES:  Effect 


ve  August  18,  2003. 


FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden,  907-586-7008. 
SUPPLEMENTARY  INFORMATION:  A  final 

rule  implementing  changes  to 
regulations  governing  the  Observer 
Program  was  published  in  the  Federal 
Register  on  December  30,  2002  (67  FR 
79692).  Some  of  these  changes  related  to 
the  establishment  of  new  observer 
requirements.  The  final  rule 
inadvertently  omitted  two  paragraphs 
fi-om  the  list  of  paragraphs  where  "CDQ 
observer"  was  to  be  replaced  by  "level 
2  observer."  These  paragraphs  are 
amended  by  this  action. 

Need  for  Correction 

Two  paragraphs  were  inadvertently 
omitted  from  the  list  of  paragraphs 
where  "CDQ  observer"  was  to  be 
replaced  by  "level  2  observer." 
Paragraphs  679.50(c)(4)(v)(A)  and  (B) 
are  amended  by  removing  the  reference 
to  "CDQ  observer"  and  adding  in  its 
place  "level  2  observer". 

Classification 

Pursuant  to  5  U.S.C.  553(b)(B),  the 
Assistant  Administrator  of  Fisheries, 
NOAA  (AA),  finds  good  cause  to  waive 
prior  notice  and  opportunity  for  public 
comment  otherwise  required  by  the 
section.  NOAA  finds  that  prior  notice 
and  comment  are  unnecessary  as  this 
rule  has  a  non-substantive  effect  on  the 
public.  This  rule  corrects  an  error  in  a 
recent  amendment  to  regulations  and  is 
necessary  for  consistency  throughout 
the  regulations.  The  rest  of  the 
regulations  use  the  term  "level  2 
observer"  instead  of  "CDQ  observer." 
This  rule  makes  this  word  change  in 
two  places  that  were  inadvertently 
omitted  from  the  previous  amendment. 
The  public  is  unaffected  by  the 
correction.  NOAA  finds  that  because  of 
the  technical,  non-substantive  nature  of 
the  correction,  there  is  no  particular 
public  interest  in  this  final  rule  for 
which  there  is  need  for  prior  notice  and 
comment. 

The  AA  also  finds  good  cause  to 
waive  the  30-day  delay  in  the  effective 


date  of  this  action  for  same  reasons 
stated  above. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  August  12,  2003. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

■  For  the  reasons  set  forth  in  the 
preamble,  50  CFR  part  679  is  amended 
as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

■  1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.;  3631  et  seq.;  Title  II  of  Division  C,  Pub. 
L.  105-277;  Sec  3027,  Pub.  L.  106-31;  113 
Stat.  57;  16  U.S.C.  1540(f);  and  Sec.  209,  Pub, 
L,  106-554. 

■  2.  In  §  679.50,  paragraphs 
679.50(c)(4)(v)(A)  and  (B)  are  correctly 
revised  to  read  as  follows: 

§679.50    Groundfish  Observer  Program 
applicable  through  Decemt)er  31 ,  2007. 

*         *         *         *         * 

(c)  *   *   * 
(4)  *    *   * 

(v)  *   *   * 

(A)  Option  1 .  If  the  vessel  operator 
selected  Option  1  (as  described  at 

§  679.32(c)(2)(ii)(A))  for  CDQ  catch 
accounting,  then  at  least  one  level  2 
observer  as  described  at  paragraph 
(j)(l)(v)(D)  of  this  section  must  be 
aboard  the  vessel. 

(B)  Option  2.  If  the  vessel  operator 
selected  Option  2  (as  described  at 

§  679.32(c)(2)(ii)(B))  for  CDQ  catch 
accounting,  then  at  least  one  lead  level 
2  observer  as  described  at  paragraph 
(j)(l)(v)(E)  of  this  section  must  be  aboard 
the  vessel. 
***** 

[FR  Doc.  03-21047  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  3510-22-8 


Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7  CFR  Parts  1124  and  1135 

[Docket  No.  AO-368-A30,  AO-380-A18; 
DA-01-08] 

Milk  in  the  Pacific  Northwest  and 
Western  Marketing  Areas;  Tentative 
Decision  on  Proposed  Amendments 
and  Opportunity  To  File  Written 
Exceptions  to  Tentative  Marketing 
Agreement  and  to  Order 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 


ACTION:  Proposed  rule. 


SUMMARY:  This  tentative  decision 
adopts,  on  an  interim  final  and 
emergency  basis,  provisions  that  amend 
certain  features  of  the  Pacific  Northwest 
and  Western  milk  marketing  orders. 
Specifically,  the  ability  to 
simultaneously  pool  the  same  milk  on 
either  the  Pacific  Northwest  or  the 
Western  orders  and  on  a  State-operated 
order  that  has  marketwide  pooling  is 
eliminated.  For  the  Western  order,  the 
Pool  plant  provision  is  amended  to 
establish  a  "net  shipments"  provision 
for  milk  deliveries  to  distributing  plants 
and  the  Producer  milk  provision  is 
amended  to  establish  a  net  diversions 
provision.  Additionally,  the  Proprietary 
bulk  tank  handler  provision  of  the 
Western  order  is  removed.  Public 
comments  on  these  actions,  the  other 
pooling  and  related  provisions  not 
adopted,  and  the  marketwide  service 
payment  provision  not  adopted  by  this 
tentative  decision  are  requested.  'This 
decision  requires  determination  of 
whether  producers  approve  the  issuance 
of  the  amended  orders  on  an  interim 
basis. 

DATES:  Comments  are  due  on  or  before 
October  17,  2003. 

ADDRESSES:  Comments  (6  copies)  should 
be  filed  with  the  Hearing  Clerk,  United 
States  Department  of  Agriculture,  Room 
1083-STOP  9200,  1400  Independence 
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Avenue,  SW.,  Washington,  DC  20250- 
9200. 

FOR  FURTHER  INFORMATION  CONTACT: 

Gino  M.  Tosi,  Marketing  Specialist, 
USDA/AMS/Dairy  Programs,  Order 
Formulation  and  Enforcement  Branch, 
Room  2968-STOP  0231.  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0231,  (202)  690- 
1366,  e-mail  address: 
gino.tosi@usda.gov.     ' 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  ft-om  the 
requirements  of  Executive  Order  12866. 

These  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
amendments  would  not  preempt  any 
state  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  Section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  &"om 
such  order  by  filing  a  petition  stating 
that  the  order,  any  provision  of  the 
order,  or  any  obligation  imposed  in 
connection  with  the  order  is  not  in 
accordance  with  the  law.  A  handler  is 
afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  a  hearing,  the 
Department  would  rule  on  the  petition. 
The  Act  provides  that  the  district  court 
of  the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  its  principal  place  of  business,  has 
jurisdiction  in  equity  to  review  the 
Department's  ruling  on  the  petition, 
provided  a  bill  in  equity  is  filed  not 
later  than  20  days  after  the  date  of  the 
entry  of  the  ruling. 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultiiral  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  small  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sinall  entities.  For 


the  piu-pose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  annual  gross 
revenue  of  less  than  $750,000,  and  a 
dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees. 

For  the  purposes  of  determining 
which  dairy  farms  are  "small 
businesses,"  the  $750,000  per  year 
criterion  was  used  to  establish  a 
production  guideline  of  500,000  poimds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

In  the  Western  Federal  milk  order, 
551  of  the  791  dairy  producers 
(farmers),  or  almost  70  percent,  whose 
milk  was  pooled  under  the  order  at  the 
time  of  the  hearing.  April  2002.  would 
meet  the  definition  of  small  businesses. 
On  the  processing  side,  5  of  the  12  milk 
plants  associated  with  the  Western  milk 
order  during  April  2002  would  qualify 
as  "small  businesses,"  constituting 
about  42  percent  of  the  total. 

In  the  Pacific  Northwest  Federal  milk 
order,  805  of  the  1,164  dairy  producers 
(farmers),  or  about  69  percent,  whose 
milk  was  pooled  under  the  Pacific 
Northwest  Federal  milk  order  at  the 
time  of  the  hearing,  April  2002,  would 
meet  the  definition  of  small  businesses. 
On  the  processing  side,  9  of  the  20  milk 
plants  associated  with  the  Pacific 
Northwest  milk  order  during  April 
2002,  would  qualify  as  "small 
businesses,"  constituting  about  45 
percent  of  the  total. 

Based  on  these  criteria,  more  than  69 
percent  of  the  producers  in  both  orders 
would  be  considered  as  small 
businesses.  The  adoption  of  the 
proposed  pooling  standards  serves  to 
revise  established  criteria  that 
determine  those  producers,  producer 
milk,  and  plants  that  have  a  reasonable 
association  with,  and  are  consistently 
ser\ing  the  fluid  needs  of  the  Pacific 
Northwest  and  Western  milk  marketing 
area  and  are  not  associated  with  other 
marketwide  pools  concerning  the  same 
milk.  Criteria  for  pooling  are  established 
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on  the  basis  i  if  performance  levels  that 
are  considen  d  adequate  to  meet  the 
Class  I  fluid  needs  and,  by  doing  so, 
determine  thi  )se  that  are  eligible  to  share 
in  the  revenu  e  that  arises  from  the 
classified  pri  :ing  of  milk.  Criteria  for 
pooling  are  e  itablished  without  regard 
to  the  size  of  any  dairy  industry 
organization  ar  entity.  The  established 
criteria  are  a|  iplied  in  an  identical 
fashion  to  bo  h  large  and  small 
businesses  ai  d  do  not  have  any 
different  ecoi  lomic  impact  on  small 
entities  as  op  josed  to  large  entities. 
Therefore,  th^ ;  proposed  amendments 
will  not  have  a  significant  economic 
impact  on  a  s  ubstantial  number  of  small 
entities. 

A  review  o  reporting  requirements 
was  complete  d  Under  the  Paperwork 
Reduction  A(  t  of  1995  (44  U.S.C. 
Chapter  35).  t  was  determined  that 
these  propose  d  amendments  would 
have  no  impa  ct  on  reporting, 
recordkeepin  5,  or  other  compliance 
requirements  because  they  would 
remain  identi  cal  to  the  current 
requirements  No  new  forms  are 
proposed  anc  no  additional  reporting 
requirements  would  be  necessary. 

This  notice  does  not  require 
additional  in  ormation  collection  that 
requires  cleai  ance  by  the  Office  of 
Management  and  Budget  (OMB)  beyond 
currently  app  roved  information 
collection.  Tl  e  primary  sources  of  data 
used  to  comp  lete  the  forms  are  routinely 
used  in  most  jusiness  transactions. 
Forms  requiri ;  only  a  minimal  amount  of 
information  \  .'hich  can  be  supplied 
without  data  jrocessing  equipment  or  a 
trained  statis  ical  staff.  Thus,  the 
information  c  ollection  and  reporting 
burden  is  relt  Uvely  small.  Requiring  the 
same  reports  or  all  handlers  does  not 
significantly  lisadvantage  any  handler 
that  is  smalle :  than  the  industry 
average. 

Interested  iarties  are  invited  to 
submit  comn:  ents  on  the  probable 
regulatory  an  1  informational  impact  of 
this  proposer  rule  on  small  entities. 
Also,  parties  nay  suggest  modifications 
of  this  propo!  al  for  the  piupose  of 
tailoring  theii  applicability  to  small 
businesses. 

Prior  docui  lents  in  this  proceeding: 

Notice  of  h  earing:  Issued  February  26, 
2002; published  March  4.  2002  (67  FR 


9622). 

Correction 
Issued  March 


yf  Notice  of  Hearing: 
14.  2002:  published 


March  19.  2002  (67  FR  12488). 
Preliminary  $tatement 

Notice  is 
with  the  Heaii 
final  decision 
amendments 


h(  ireby  given  of  the  filing 
ing  Clerk  of  this  tentative 
with  respect  to  proposed 
to  the  tentative  marketing 


agreements  and  the  orders  regulating  the 
handling  of  milk  in  the  Pacific 
Northwest  and  Western  marketing  areas. 
This  notice  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  marketing  orders  (7  CFR  Part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk,  U.S.  Department  of 
Agriculture.  Room  1083-STOP  9200, 
1400  Independence  Avenue,  SW, 
Washington,  DC  20250-9200,  by  the 
October  17,  2003.  Six  (6)  copies  of  the 
exceptions  should  be  filed.  All  written 
submissions  made  piusuant  to  this 
notice  will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  diuing  regular  business  hours  (7 
CFR  1.27(b)). 

The  hearing  notice  specifically 
invited  interested  persons  to  present 
evidence  concerning  the  probable 
regulatory  and  informational  impact  of 
the  proposals  on  small  businesses. 
While  no  evidence  was  received  that 
specifically  addressed  these  issues, 
some  of  the  evidence  encompassed 
entities  of  various  sizes. 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Salt  Lake  City, 
Utah,  on  April  16-19,  2002,  pursuant  to 
a  notice  of  hearing  issued  February  26, 
2002,  and  published  March  4,  2002,  (67 
FR  9622)  and  a  correction  of  notice  of 
hearing  issued  March  14,  2002,  and 
published  March  19,  2002  (67  FR 
12488). 

The  material  issues  on  the  record  of 
the  hearing  relate  to: 

1.  Simultaneous  pooling  of  milk  on  a 
Federal  and  a  State-operated  milk  order. 

2.  Pooling  Standards  of  the  Western 
Order. 

a.  Supply  plant  performance 
standards. 

b.  Cooperative  supply  plant 
performance  standards. 

c.  Standards  for  Producer  milk. 

d.  Proprietary  bulk  tank  handler 
provision. 

e.  Establishing  pooling  standards  for 
"State-units." 

3.  Marketwide  Service  Payments. 

4.  Pooling  provision  clarifications. 

5.  Determining  whether  emergency 
marketing  conditions  exist  that  would 
warrant  the  omission  of  a  recommended 
decision  and  the  opportunity  to  file 
written  exceptions. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 


1.  Siniultaneous  Pooling  on  a  Federal 
and  State-Operated  Milk  Order 

Two  proposals,  published  in  the 
hearing  notice  as  Proposals  1  and  10, 
seeking  to  exclude  the  same  milk  from 
being  simultaneously  pooled  on  the 
Pacific  Northwest  and  Western  orders 
and  any  State-operated  order  which 
provides  for  marketwide  pooling, 
should  be  adopted  immediately.  The 
practice  of  pooling  milk  on  a  Federal 
order  and  simultaneously  pooling  the 
same  milk  on  a  State-operated  order  has 
come  to  be  referred  to  as  "double 
dipping".  The  Pacific  Northwest  and 
Western  orders  do  not  ciurently  prohibit 
milk  to  be  simultaneously  pooled  on  the 
order  and  a  State-operated  order  that 
provides  for  marketwide  pooling. 
Proposals  1  and  10  were  offered  by 
Northwest  Dairy  Association  (NDA),  a 
cooperative  association  that  markets  the 
milk  of  their  dairy-farmer  members  in 
the  Pacific  Northwest  and  Western  milk 
marketing  areas. 

A  witness  appearing  on  behalf  of 
NDA,  testified  that  double  dipping  not 
only  creates  disorderly  conditions  in 
California,  it  also  results  in  competitive 
inequities  in  Federal  milk  order  areas. 
The  NDA  witness  explained  that  once 
minimal  pool  qualification  standards 
are  met,  milk  pooled  via  this  manner 
rarely  is  delivered  to  a  Federal  order 
marketing  area. 

The  NDA  witness  provided  evidence 
indicating  that  in  2001,  over  $4.5 
million  was  diverted  from  the  Western 
Order  pool  and  the  producer  blend  price 
was  reduced  by  an  average  of  10  cents 
per  hundredweight  (cv^rt)  through 
double  dipping.  The  witness  was  of  the 
opinion  that  milk  pooled  through 
double  dipping  provided  no  service  or 
delivery  of  milk  from  California  yet  the 
California  milk  receives  the  benefit  of 
the  Western  order's  blend  price. 

The  NDA  witness  testified  that  there 
was  no  evidence  of  double  dipping 
presently  occurring  on  the  Pacific 
Northwest  order.  However,  the  witness 
was  of  the  opinion  that  the  Pacific 
Northwest  order  would  be  targeted.  The 
witness  drew  this  conclusion  on  the 
premise  that  as  soon  as  the  double 
dipping  loophole  is  closed  in  other 
orders,  California  milk  will  be  pooled 
on  orders  that  do  not  yet  prohibit  the 
practice. 

Two  witnesses,  one  representing 
Gossner  Foods,  Inc.  (Gossner),  an  ultra 
high  temperature  (UHT)  fluid  milk 
processor  located  in  Utah,  and  the 
second,  Utah  Dairymen's  Association 
(UDA),  a  cooperative  located  in  Utah, 
also  provided  testimony  in  support  of 
Proposal  10.  The  witnesses  conctirred 
that  by  eliminating  double  dipping. 


producers  pooled  on  the  order  would 
benefit  financially  and  enhance  their 
ability  to  stay  in  business. 

A  witness  representing  River  Valley 
MUk  Producers  Inc.  (River  Valley),  a 
dairy  fanner  cooperative  located  in 
Southwestern  Idaho,  testified  in  support 
of  eliminating  double  dipping.  The 
witness  was  of  the  opinion  that 
producers  from  outside  of  the  marketing 
area  should  meet  pooling  standards  by 
demonstrating  actual  performance  in 
supplying  the  Western  marketing  area  as 
a  condition  for  pooling  their  milk  and 
receiving  the  blend  price.  However,  the 
witness  stressed  that  producer  milk 
which  already  participates  in  a  State 
marketwide  pool  should  be  prohibited 
from  participating  in  a  Federal  order 
pool. 

The  Commissioner  of  the  Utah 
Department  of  Agriculture  and  Food 
testified  in  support  of  eliminating 
double  dipping  on  the  Western  milk 
order.  The  witness  testified  that 
increasing  volumes  of  California  milk 
are  diluting  the  Class  I  utilization  of  the 
market  and  lowering  the  blend  price 
paid  to  producers.  The  witness  found 
this  to  be  patently  unfair  and  stressed 
that  double  dipping  lowers  the  income 
of  Utah  dairy  fanners. 

Three  dairy  farmers  from  Utah 
testified  in  support  of  prohibiting 
double  dipping.  These  witnesses  stated 
that  double  dipping  on  the  Western 
order  has  had  a  significant  negative 
impact  on  their  pay  prices.  They 
maintained  that  it  is  unfafr  and  wrong 
for  dairy  farmers  to  have  their  milk 
price  reduced  as  a  result  of  California 
milk  being  pooled  on  the  order.  One 
dairy  farmer  witness  also  added  that  the 
loose  pooling  provisions  of  the  Western 
Order  have  resulted  in  unwarranted 
financial  gain  to  those  who  do  not 
supply  the  Class  I  milk  market  of  the 
Western  marketing  area.  This  witness 
indicated  that  this  contributed  to  the 
financial  ruin  of  a  quarter  of  Western 
Order  dairy  farmers  over  the  past  four 
years. 

There  was  no  direct  opposition  to 
eliminating  or  preventing  double 
dipping.  However,  a  witness  testifying 
on  behalf  of  the  Dairy  Farmers  of 
America  (DFA).  a  dairy  farmer 
cooperative  that  markets  the  milk  of 
their  members  in  both  orders  and  in 
most  other  Federal  milk  orders  offered 
their  own  proposals.  These  proposals 
were  published  in  the  hearing  notice  as 
Proposals  2.  3,  4,  5,  6,  7,  8.  and  9,  and 
are  offered,  said  the  witness,  to  address 
broader  pooling  standards  and  concerns 
rather  than  focusing  on  the  single 
pooling  issue  of  double  dipping.  These 
proposals  are  discussed  later  in  this 
decision. 


For  nearly  70  years,  the  Federal 
government  has  operated  the  milk 
marketing  order  program.  The  law 
authorizing  the  use  of  milk  marketing 
orders,  the  Agricultiual  Marketing 
Agreement  Act  of  1937  (AMAA),  as 
amended,  provides  authority  for  milk 
marketing  orders  as  an  instrument 
which  dairy  farmers  may  volimtarily  opt 
to  use  to  achieve  objectives  consistent 
with  the  AMAA  and  that  are  in  the 
public  interest.  An  objective  of  the 
AMAA,  as  it  relates  to  milk,  was  the 
stabilization  of  mairket  conditions  in  the 
dairy  industry.  The  declaration  of  the 
AMAA  is  specific:  "the  disruption  of 
the  orderly  exchange  of  commodities  in 
interstate  commerce  impairs  the 
piuchasing  power  of  farmers  and 
destroys  the  value  of  agricultiu°al  assets 
which  support  the  national  credit 
structure  and  that  these  conditions 
affect  transactions  in  agricultiural 
commodities  with  a  national  public 
interest,  and  burden  and  obstruct  the 
normal  channels  of  interstate 
commerce." 

The  AMAA  provides  authority  for 
employing  several  methods  to  achieve 
more  stable  marketing  conditions. 
Among  these  is  classified  pricing  which 
entails  pricing  milk  according  to  its  use 
by  charging  processors  differing  prices 
on  the  basis  of  form  and  use.  In 
addition,  the  AMAA  provides  for 
specifying  when  and  how  processors  are 
to  accoimt  for  and  make  payments  to 
dairy  farmers.  Plus,  the  AMAA  requires 
that  milk  prices  established  by  an  order 
be  uniform  to  aH  processors  and  that  the 
price  charged  can  be  adjusted  by,  among 
other  things,  the  location  at  which  milk 
is  delivered  by  producers  (Section 
608c(5)). 

As  these  featiues  and  constraints 
provided  for  in  the  AMAA  were 
employed  in  establishing  prices  under 
Federal  milk  orders,  some  important 
market  stabilization  goals  were 
achieved.  The  most  often  recognized 
goal  was  the  near  elimination  of  ruinous 
pricing  practices  of  handlers  competing 
with  each  other  on  the  basis  of  the  price 
they  paid  dairy  farmers  for  milk  and  in 
price  concessions  made  by  dairj' 
fanners.  The  need  for  processors  to 
compete  with  each  other  on  the  price 
they  paid  for  milk  was  significantly 
reduced  because  all  processors  are 
charged  the  same  minimum  amoimt  for 
milk,  and  processors  had  assurance  that 
their  competitors  were  paying  the  same 
value-adjusted  minimum  price. 

The  AMAA  also  authorizes  the 
establishment  of  imiform  prices  to 
producers  as  a  method  to  achieve  stable 
marketing  conditions.  Marketwide 
pooling  has  been  adopted  in  all  Federal 
orders  because  of  its  superior  features  of 


providing  equity  to  both  processors  and 
producers,  thereby  helping  to  prevent 
disorderly  marketing  conditions.  A 
marketwide  pool,  using  the  mechanism 
of  a  producer  settlement  fund  to 
equalize  on  the  use-value  of  milk  pooled 
on  an  order,  meets  that  objective  of  the 
AMAA  of  ensuring  uniform  prices  to 
producers  supplying  a  market. 

The  California  State  milk  order 
program  clearly  has  objectives  similar  to 
those  of  the  AMAA.  Exhibits  presented 
at  the  hearing  indicate  that  the 
Cahfomia  State  order  program  has  a 
long  history  in  the  development  and 
evolution  of  a  classified  pricing  plan 
and  in  providing  equity  in  pricing  to 
handlers  and  producers.  Important  as 
classified  pricing  has  been  in  setting 
minimum  prices,  the  issue  of  equitable 
returns  to  producers  for  milk  could  not 
be  satisfied  by  only  the  use  of  a 
classified  pricing  plan.  Some  California 
plants  had  higher  Class  I  fluid  milk  use 
than  did  others  and  some  plants 
processed  little  or  no  fluid  milk 
products.  As  with  the  Federal  order 
system,  producers  who  were  fortunate 
enough  to  be  located  nearer  Class  I 
processors  had  been  receiving  a  much 
larger  return  for  their  milk  than 
producers  shipping  to  plants  with  lower 
Class  I  use  or  to  plants  whose  main 
business  was  the  manufacturing  of  dairy 
products.  Over  time,  disparate  price 
differences  grew  between  producers 
located  in  the  same  production  area  of 
the  state  which,  in  turn,  led  to 
disorderly  marketing  conditions  and 
practices.  These  included  producers 
who  became  increasingly  willing  to 
make  price  concessions  with  handlers 
by  accepting  lower  prices  and  in  paying 
higher  charges  for  services  such  as 
hauling.  Contracts  between  producers 
and  handlers  were  the  norm,  but  the 
contracts  were  not  long-term  (rarely 
more  than  a  single  month)  and  could 
not  provide  a  stable  marketing 
relationship  from  which  the  dairy 
fanners  could  plan  their  operations. 

In  1967,  the  California  State 
legislature  passed  and  enacted  the 
Gonsalves  Milk  Pooling  Act.  The  law 
provided  the  authority  for  the  California 
Agriculture  Secretary  to  develop  and 
implement  a  pooling  plan,  which  was 
implemented  in  1968.  The  California 
pooling  plan  provides  for  the  operation 
of  a  State-wide  pool  for  all  milk  that  is 
produced  in  the  State  and  delivered  to 
California  pool  plants.  It  uses  an 
equalization  fund  that  equalizes  prices 
among  all  handlers  and  sets  minimum 
prices  to  be  paid  to  all  producers  pooled 
on  the  State  order.  While  the  pooling 
plan  details  vary  somewhat  from 
pooling  details  under  the  Federal  order 
program,  the  California  pooling 
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objectives  are  basically  identical  to 
those  of  the  F  Bderal  program. 

It  is  clear  fr  am  this  review  of  the 
Federal  and  C  alifomia  State  programs 
that  the  order  y  marketing  of  milk  is 
intended  in  b  ith  systems.  Both  plans 
provide  a  stal  le  marketing  relationship 
between  banc  lers  and  dairy  farmers  and 
both  serve  th(  public  interest.  It  would 
be  incorrect  I »  conclude  that  the  Federal 
and  Califomii  i  milk  order  programs  have 
differing  purj  oses  when  the  means, 
mechanisms,  and  goals  are  so  nearly 
identical.  In  f  jct,  the  Federal  order 
program  has  ]  irecedent  in  recognizing 
that  the  Calif(  imia  State  milk  order 
program  has  i  aarketwide  pooling.  Under 
milk  order  pr  )visions  in  effect  prior  to 
milk  order  re  orm,  and  imder 
§  1000.76(c).  I  provision  currently 
applicable  to  dl  Federal  milk  marketing 
orders,  the  De  partment  has  consistently 
recognized  C<  lifornia  as  a  State 
government  f  rogram  with  marketwide 
pooling. 

Since  the  1  )60's  the  Federal  milk 
order  progran  i  recognized  the  harm  and 
disorder  that  esulted  to  both  producers 
and  handlers  when  the  same  milk  of  a 
producer  was  simultaneously  pooled  on 
more  than  on^ ;  Federal  order.  When  this 
occurs,  produ  cers  do  not  receive 
uniform  mini  num  prices,  and  handlers 
receive  unfai]  competitive  advantages. 
The  need  to  p  revent  "double  pooling" 
became  critic  dly  important  as 
distribution  a  reas  expanded  and  orders 
merged.  The  i  ssue  of  California  milk, 
already  poole  i  under  its  State-operated 
program  and  ible  to  simultaneously  be 
pooled  under  a  Federal  order,  has 
essentially  th  ;  same  undesirable 
outcomes  tha  Federal  orders  once 
experienced  i  nd  subsequently 
corrected.  It  i ;  clear  that  the  Pacific 
Northwest  an  1  Western  orders  should 
be  amended  t  j  prevent  the  ability  of 
milk  to  be  poi  »led  on  more  than  one 
order  when  b  )th  orders  employ 
marketwide  f  ooling. 

There  are  o  her  State-operated  milk 
order  progran  is  that  provide  for 
marketwide  p  ooling.  For  example.  New 
York  operates  a  milk  order  program  for 
the  western  n  gion  of  that  State.  A  key 
feature  explai  ning  why  this  State- 
operated  prof  ram  has  operated  for  years 
alongside  the  Federal  milk  order 
program  is  th  ;  exclusion  of  milk  from 
the  State  poo  when  the  same  milk  is 
already  poole  i  under  a  Federal  order. 
Because  of  th  ;  impossibility  of  the  same 
milk  being  pc  oled  simultaneously,  the 
Federal  order  program  has  had  no 
reason  to  specifically  address  double 
dipping  or  dc  uble  pooling  issues,  the 
disorderly  rrn  rketing  conditions  that 
arise  from  su<  h  practice,  or  the  primacy 
of  one  regidal  ory  program  over  another. 


The  other  states  with  marketwide 
pooling  similarly  do  not  double-pool 
Federal  order  milk. 

The  record  testimony  and  evidence 
show  milk  pooled  on  the  Western  order 
originates  from  locations  distant  from 
the  area.  However,  this  decision 
acknowledges  that  with  the  advent  of 
the  economic  incentives  for  California 
milk  to  be  pooled  on  the  Western  order 
and,  at  the  same  time,  enjoy  the  benefits 
of  being  pooled  under  California's  State- 
operated  milk  order  program,  more  milk 
has  come  to  be  pooled  on  the  order  that 
has  no  legitimate  association  with  the 
integral  milk  supplies  of  Western  order 
pool  plants.  The  association  at  present 
has  been  made  possible  only  through 
what  some  market  participants  describe 
as  a  regulatory  loophole.  The  record  also 
supports  concluding  that  the  Pacific 
Northwest  order  should  be  similarly 
amended  to  preclude  the  ability  to 
simultaneously  pool  the  same  milk  on 
the  order  if  the  same  milk  is  already 
pooled  on  a  State-operated  order  that 
provides  for  marketwide  pooling. 

California  milk  should  only  be 
eligible  for  pooling  on  the  Pacific 
Northwest  and  Western  orders  when  it 
is  not  pooled  on  the  California  State 
order  and  when  it  meets  the  Pacific 
Northwest  and  Western  order  pooling 
standards.  It  is  the  ability  of  milk  from 
California  to  "double  dip"  that  is  a 
source  of  disorderly  marketing 
conditions  for  the  Western  order  and 
should  be  preempted  in  the  case  of  the 
Pacific  Northwest  order. 

Proposals  1  and  10  offer  a  reasonable 
solution  for  prohibiting  the  same  milk  to 
draw  pool  funds  from  Federal  and  State 
marketwide  pools  simultaneously.  It  is 
consistent  with  the  current  prohibition 
against  the  same  milk  pooling 
simultaneously  in  more  than  one 
Federal  order  pool.  Adoption  of 
Proposals  1  and  10  will  not  establish 
any  barrier  to  the  pooling  of  milk  from 
any  source  that  actually  demonstrates 
performance  in  supplying  the  Pacific 
Northwest  and  Western  market's  Class  1 
needs.  In  this  regard,  adoption  of 
Proposals  1  and  10  specifically  prohibit 
the  practice  of  double  dipping  which 
two  other  proposals  (Proposals  2  and  9), 
discussed  below,  do  not. 

The  amendatory  language  provided 
below  has  been  modified  by  the 
Department  but  nevertheless 
accomplishes  the  intent  of  Proposals  1 
and  10.  As  published  in  the  hearing 
notice,  amendatory  language  was 
proposed  for  the  Producer  definition  of 
the  Pacific  Northwest  and  Western  milk 
orders.  The  amendments  adopted  in  this 
tentative  decision  to  prohibit  double 
dipping  has  been  made  in  each 
respective  order's  Producer  milk 


definition.  This  change  is  made  because 
milk  marketing  orders  do  not  regulate 
producers  in  thefr  capacity  as 
producers.  Additionally,  the 
amendatory  language  adopted  is 
consistent  with  that  adopted  in  other 
milk  orders  where  the  practice  of  double 
dipping  has  been  eliminated. 

2.  Pooling  Standards  of  the  Western 
Order 

Testimony  suimnaries  regarding  the 
pooling  standards  for  the  Western  order 
are  provided  individually.  The 
discussion  of  all  pooling  standards  and 
the  decision's  findings  and  conclusions 
regarding  pooling  standards  is  presented 
immediately  after  testimony  summary 
for  d  below. 

a.  Supply  Plant  Performance  Standards 

An  inadequacy  of  the  supply  plant 
pooling  provision  contributes  to  the 
inappropriate  pooling  of  milk  and  the" 
unwarranted  erosion  of  the  blend  price 
received  by  those  producers  who  are 
regularly  and  consistently  serving  the 
fluid  demands  of  the  Western  marketing 
area.  Proposal  3,  offered  by  DFA, 
seeking  adoption  of  a  "net  shipments" 
standard  for  supply  plant  deliveries  to 
the  order's  distributing  plants  for  the 
purpose  of  meeting  the  shipping 
standard,  should-be  adopted 
immediately.  A  net  shipments  standard 
would  exclude  from  a  supply  plant's 
qualifying  shipments  any  transfer  or 
diversion  of  bulk  fluid  milk  products 
made  by  the  distributing  plant  receiving 
the  shipment. 

The  Western  marketing  order 
currently  provides  automatic  pool  plant 
status  during  the  6-month  period  of 
March  through  August  for  supply  plants 
provided  they  were  pool  plants  diu-ing 
each  of  the  immediately  preceding 
months  of  September  through  February. 
The  current  order  does  not  provide  for 
a  net  shipments  method  in  determining 
if  the  supply  plant  performance 
standard  has  been  met. 

A  witness  appearing  on  behalf  of  DFA 
testified  that  a  net  shipments  provision 
for  pooling  purposes  would  better 
ensure  that  milk  physically  received 
and  retained  at  a  distributing  plant  for 
Class  I  use  would  be  a  superior  method 
of  determining  if  the  supply  plant 
performance  standard  is  being  met. 
According  to  the  witness,  this  feature 
would  deter  a  supply  plant  from 
physically  shipping  milk  into  the 
facilities  of  a  distributing  plant  only  to 
have  the  milk  reloaded  and  moved  to 
another  plant  for  uses  other  than  Class 
I.  The  witness  added  that  a  net 
shipments  provision  also  would  ensure 
that  milk  being  pooled  was 
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demonstrating  a  service  in  meeting  the 
Class  I  needs  of  the  market. 

A  witness  appearing  on  behalf  of  NDA 
testified  in  opposition  to  adopting 
Proposal  3.  The  witness  was  of  the 
opinion  that  the  net  shipments 
provision  for  supply  plants  was 
designed  and  intended  to  reduce  the 
amoimt  of  milk  that  could  be  pooled  on 
the  Western  order.  The  witness 
explained  that  no  other  Federal  milk 
order  contained  a  net  shipments 
provision  because  pool  supply  plants 
and  other  reserve  plants  provide  a 
benefit  by  balancing  the  needs  of  the 
fluid  market  and  pooling  milk  in  a  way 
that  prevent  disorderly  marketing 
conditions  from  arising. 

A  witness  representing  Gossner 
opposed  the  establishment  of  a  net 
shipment  provision  for  the  Western 
order.  Additionally  a  witness 
representing  Glanbia  Foods,  Inc. 
(Glanbia),  and  another  witness 
representing  Davisco  Foods 
International  (Davisco),  offered 
testimony  in  opposition  to  the  adoption 
of  a  net  shipments  provision  for  the 
Western  order.  Glanbia  is  a  handler  that 
operates  two  cheese  plants  located  in 
the  Western  marketing  area,  and 
Davisco  is  a  handler  that  operates 
proprietary  cheese  plants  located  in 
Idaho  and  in  Minnesota.  The  Glanbia 
witness  testified  that  a  net  shipments 
provision  would  preclude  many 
producers  located  in  Idaho  from  being 
pooled  on  the  Western  order  when  thefr 
milk  is  not  needed  for  fluid  use  even 
though  it  is  available  and  stands  ready 
and  able  to  supply  the  Class  I  needs  of 
the  marketing  area.  The  Gossner  witness 
indicated  that  market  alternatives  for 
pooling  milk  within  the  Western  region 
were  already  very  limited  and  the 
adoption  of  this  proposal  could  entirely 
eliminate  them.  The  Davisco  witness 
testified  that  a  net  shipments  provision 
would  limit  their  ability  to  pool  their 
producers  and  viewed  this  as  essentially 
erecting  barriers  to  market  entry  on  the 
Western  order. 

A  witness  representing  KDK,  Inc. 
(KDK),  a  fluid  processing  plant  located 
in  Draper,  Utah,  also  presented 
testimony  in  opposition  to  adopting  a 
net  shipments  provision.  The  witness 
indicated  that  thefr  plant  transfers  milk 
to  exempt  plants  and,  on  occasion,  to 
producer-handlers.  The  witness  was  of 
the  opinion  that  adoption  of  a  net 
shipments  provision  would  result  in 
milk  currentiy  associated  with  thefr 
plant  no  longer  being  able  to  be  pooled 
because  their  supplier  woidd  be  unable 
to  meet  the  shipping  standard. 


b.  Cooperative  Supply  Plant 
Performance  Standards 

A  proposal,  published  in  the  hearing 
notice  as  Proposal  4,  seeking  to  increase 
the  cooperative  supply  plant  pooling 
standard  should  not  be  adopted. 
Proposal  4,  offered  by  DFA,  seeks  to 
increase  the  cooperative  supply  plant 
performance  standard  that  specifies  the 
percentage  of  cooperative  producer  milk 
that  needs  to  be  physically  received  by 
a  distributing  plant  of  the  Western  order 
to  50  percent  in  order  for  the 
cooperative  supply  plant  to  qualify  as  a 
pool  plant  of  the  order. 

The  Western  order  currently  provides 
for  a  cooperative  association  that 
operates  a  plant  as  a  imique  type  of 
supply  plant.  The  cooperative 
association's  plant  must  be  located 
within  the  marketing  area  and  at  least 
35  percent  of  the  milk  which  the 
cooperative  association  handles  is 
physically  received  at  a  Western  order 
distributing  plant  during  the  month  or 
the  inunediately  preceding  12-month 
period. 

In  offering  Proposal  4,  the  DFA 
witness  testified  that  while  no  plants 
currenUy  utilize  the  cooperative  supply 
plant  provision,  some  cooperatively- 
owned  manufacturing  plants  may  seek 
such  status  if  DFA's  other  proposal  to 
decrease  the  diversion  limit  standard, 
(discussed  later  in  this  decision)  is 
adopted.  The  witness  maintained  that 
increasing  the  cooperative  supply  plant 
shipping  standard  is  intended  to  ensure 
that  plants  opting  for  this  type  of  pool 
plant  status  would  be  demonstrating 
adequate  performance  in  supplying  the 
Class  I  needs  of  the  Western  marketing 
area. 

Opposition  to  Proposal  4  was  offered 
by  witnesses  representing  Glanbia, 
Gossner,  and  Davisco.  The  Glanbia 
witness  was  of  the  opinion  that  the 
proposal  was  designed  to  prevent 
market  entry  and  participation  by  dairy 
farmers  who  may  be  attracted  to  the 
Western  market.  The  Gossner  witness 
stated  that  producers  should  have  as 
many  options  as  possible  in  marketing 
thefr  milk  because  it  brings  about 
increased  competition  and  may  also 
bring  better  milk  prices.  The  Davisco 
witness  asserted  that  Proposal  4  would 
only  decrease  opportunities  for  Idaho 
milk  from  becoming  pooled  on  the 
Western  order.  This  woidd,  the  witness 
said,  pressure  Idaho  producers  to  find 
other  means  by  which  to  pool  their  milk 
on  the  Western  order. 

The  NDA  witness  also  testified  in 
opposition  to  Proposal  4.  The  witness 
was  of  the  opinion  that  increasing  the 
cooperative  supply  plant  performance 
standard  woidd  create  competitive 


inequities  and  may  even  create  new 
disorderly  marketing  conditions.  The 
witness  indicated  that  to  be  able  to 
utilize  the  cooperative  supply  plant 
provision.  Class  I  sales  would  need  to  be 
increased  and  to  accomplish  this,  a 
cooperative  would  likely  need  to  engage 
in  price  cutting  tactics  to  win  sales  from 
competitors.  The  witness  predicted  that 
an  outcome  such  as  this  would  be 
disorderly. 

c.  Standards  for  Producer  Milk 

A  proposal,  published  in  the  hearing 
notice  as  Proposal  6,  seeking  to  lower 
the  diversion  limit  standard  for 
producer  milk  should  not  be  adopted. 
This  proposal  was  offered  by  DFA. 
Specifically,  Proposal  6  seeks  to  reduce 
the  diversion  limit  for  producer  milk  to 
nonpool  plants  to  70  percent  of  total 
receipts.  The  Western  order  currently 
provides  a  diversion  limit  standard  for 
producer  milk  of  90  percent  of  total 
milk  receipts.  The  DFA  witness  was  of 
the  opinion  that  the  pooling  of  milk 
which  does  not  demonstrate  a  service  in 
supplying  the  needs  of  the  Class  I 
market  is  inconsistent  with  Federal 
order  policy.  Returns  to  producers  who 
regularly  supply  the  Class  I  market  are 
unnecessarily  reduced  when  milk  is 
pooled  that  cannot  demonstrate  such 
service,  the  witness  asserted. 

The  DFA  witness  also  testified  that 
milk  which  does  not  actually  supply  the 
Class  I  needs  of  the  market,  but  shares 
in  the  revenue  generated  from  fluid  milk 
sales,  is  an  indicator  of  faulty  pooling 
provisions.  The  witness  asserted  that  if 
the  ciurent  pooling  standards  are  not 
amended,  local  dairy  farmers  who  are 
actually  supplying  the  local  Class  I 
market  will  continue  to  receive  lower 
returns. 

The  DFA  witness  testified  that  the 
Western  order's  current  diversion  Umit 
standard  of  90  percent  is  inadequate 
because  it  allows  milk  to  be  pooled  on 
the  order  than  can  not  demonstrate  a 
regular  and  consistent  service  in 
meeting  the  needs  of  the  fluid  market. 
Accorthng  to  the  witness,  it  is 
appropriate  to  lower  the  limit  on  the 
amount  of  producer  milk  that  pool 
plants  can  divert  to  nonpool  plants. 

The  Commissioner  of  the  Utah 
Department  of  AgriciUtiire  and  Food 
testified  in  support  of  Proposal  6.  The 
witness  reasoned  that  by  lowering  the 
diversion  limit  standard,  prices  paid  to 
Utah  dairy  farmers  would  increase. 
Lowering  the  diversion  limit  standard 
would  increase  the  relative  Class  I  use 
of  milk  pooled  on  the  order,  explained 
the  witness.  It  would  also  allow  Utah 
family  dairy  farms  to  compete  fafrly, 
and  be  compensated  more  equitably  for 
the  service  they  provide,  the  witness 
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said.  If  the  di  version  limit  standard  is 
not  lowered,  cautioned  the  witness, 
dairy  farms  in  Utah  will  continue  to  be 
endangered  a  id  residt  in  harming 
Utah's  rural  communities. 
.     A  witness  i  jpresenting  UDA,  testified 
in  support  of  Proposal  6.  This  witness 
stated  that  reducing  the  diversion  limit 
standard  from  90  to  70  percent  would 
result  in  similar  diversion  limit 
standards  in  6  ffect  in  other  Federal  milk 
orders  such  a: ;  the  Arizona-Las  Vegas, 
Mideast,  App  ilachian,  Central  and 
Southwest  on  ers.  The  UDA  witness 
added  that  loi  irering  the  diversion  limit 
standard  also  would  remedy  some  of  the 
financial  dam  ige  borne  by  Utah  and 
Idaho  milk  pn  )ducers  resulting  from  the 
reform  of  Fed(  iral  milk  marketing  orders 
in  2000. 

A  witness  n  presenting  River  Valley 
also  testified  i  i  support  of  lowering  the 
Western  order  s  diversion  limit 
standard.  The  witness,  however, 
supported  low  ering  the  standard  to  80 
percent,  not  tl:  e  70  percent  proposed  by 
DFA.  The  witi  ess  expressed  concern 
about  the  cons  equences  of  easily 
pooling  large  ^  olumes  of  milk  on  the 
Western  order  The  witness  provided 
evidence  show  ing  that  the  amount  of 
milk  pooled  oi  i  a  daily  basis  increased 
by  more  than  !  .5  million  pounds 
between  Octol  er  and  November  2001— 
a  58  percent  ir  crease.  The  witness 
hypothesized  I  iiat  an  80  percent 
diversion  limi  would  continue  to  allow 
handlers  the  al  lility  to  efficiently  divert 
milk  to  nonpodl  plants  while  also 
providing  a  sm  oother  regulatory 
transition  for  r  igulated  handlers. 

Seven  Utah  lairy  farmers  provided 
testimony  sup]  lorting  the  lowering  of 
the  diversion  1  mit  standard.  The 
witnesses  were  of  the  opinion  that  the 
pooling  standa  -ds  adopted  as  part  of 
Federal  milk  oi  der  reform  created 
loopholes  that  lave  caused  some 
handlers  and  p  roducers  to  be  financially 
rewarded  withi  )ut  the  need  to 
demonstrate  ac  tual  shipments  of  milk 
for  the  Class  1 1  larket.  As  a  result,  the 
witnesses  said.  dair\'  farmers  have 
observed  that  t  jeir  blend  price  is  lower 
than  it  otherwi  le  would  be.  These 
witness  asserte  1  that  dairy  farmers 
should  not  be  f  ermitted  to  collect 
money  from  th(  lir  fellow  dairy  farmers  if 
they  do  not  der  lonstrate  performance  in 
supplying  the  f  uid  needs  of  the  market. 

The  witness  i  epresenting  Gossner 
testified  in  opp  jsition  to  Proposal  6. 
The  witness  wa  s  of  the  opinion  that 
great  disruptioi  would  occur  to  their 
business  operat  ion  if  the  diversion  limit 
standard  is  low  jred.  The  witness 
explained  that  i  i  large  portion  of  their 
Class  I  sales  are  contracts  with 
governmental  a  jencies.  The  contracts 


they  hold  are  bid  annually,  the  witness 
said,  and  the  loss  of  a  contract  would 
make  it  very  difficult  for  them  to  meet 
the  proposed  pooling  standards. 

The  Gossner  witness  also  asserted  that 
DFA  holds  a  virtual  monopoly  in 
supplying  the  Class  I  market  in  Utah 
and  Southern  Idaho.  In  this  regard,  the 
witness  advocated  the  view  that  dairy 
farmers  are  best  served  when  they  have 
more  than  one  buyer  for  their  milk  and 
that  Gossner  is  trying  to  provide 
producers  an  alternative  Class  I  market 
for  their  milk.  The  witness  stated  that 
producers  would  benefit  by  maintaining 
a  90  percent  diversion  limit  standard 
because  it  leaves  Gossner  with  the 
flexibility  to  add  producers  for  pooling 
as  needed  and  maintain  the  flexibility  to 
react  to  changing  marketing  conditions. 

A  witness  representing  Glanbia  also 
testified  against  lowering  the  diversion 
limit  standard.  The  witness  was  of  the 
opinion  that  the  proposed  change  was 
an  unwarranted  attempt  to  disassociate 
much  of  Idaho's  historically  pooled 
milk  supply  because  it  is  not  needed  for 
fluid  use.  If  diversion  limits  are 
decreased,  the  witness  said,  a  large 
portion  of  their  producer  milk  would 
not  be  pooled.  If  a  producer  wished  to 
remain  pooled,  the  witness  explained, 
they  would  be  forced  to  join  a 
cooperative  whose  supply  is  large 
enough  to  meet  the  proposed  standards. 
If  adopted,  the  witness  concluded,  the 
new  diversion  limit  standard  would 
inhibit  a  producer's  ability  to  choose 
how  to  market  their  milk  and  remain 
pooled  on  the  order. 

The  witness  representing  Magic 
Valley  Milk  Producer  Association,  Inc. 
(M^ic  Valley),  testified  in  opposition  to 
Proposal  6.  Magic  Valley  is  a  milk 
marketing  cooperative  located  in  Idaho 
that  has  producer  members  in  both 
Idaho  and  Utah.  The  witness  was  of  the 
opinion  that  adoption  of  Proposal  6 
woidd  severely  hinder  Magic  Valley's 
ability  to  pool  the  milk  of  their 
producers  thereby  placing  them  at  a 
competitive  disadvantage  in  their  ability 
to  market  the  milk  of  their  members  at 
competitive  prices.  For  example,  the 
witness  explained,  with  the  90  percent 
diversion  limit  standard  in  effect  from 
January  2001  to  March  2002,  the 
monthly  volume  of  milk  pooled  on  the 
order  averaged  396,900,356  pounds.  If  a 
70  percent  standard  had  been  in  effect 
over  that  same  time  period,  the  witness 
contrasted,  the  monthly  average  volume 
of  milk  that  could  have  been  pooled 
would  have  been  285,410,615  poimds. 
The  witness  concluded  from  this 
example  that  on  average,  about 
111,489,741  pounds  would  no  longer 
have  been  able  to  be  pooled. 


The  witness  representing  Davisco, 
also  testified  in  opposition  to  lowering 
the  diversion  limit  standard.  The 
witness  was  of  the  opinion  that 
disorderly  marketing  in  the  Western 
market  already  exists  and  attributed  the 
disorder  to  the  pooling  standards 
adopted  as  part  of  Federal  milk  order 
reform.  Since  January  1,  2000,  the 
witness  emphasized,  Davisco  had  been 
unable  to  pool  two-thirds  of  their 
producers.  The  witness  concluded  that 
their  inability  to  pool  all  of  their 
producers  would  be  remedied  by  raising 
the  diversion  limit  standard  to  95 
percent  or  by  suspending  the  diversion 
limit  standard  altogether. 

The  vritness  representing  NDA  also 
testified  in  opposition  to  lowering  the 
diversion  standard.  Not  only  would 
there  be  less  milk  that  coidd  be  pooled, 
the  witness  noted,  but  the  current 
Western  order  afready  pools  far  less 
than  the  total  milk  production  that 
occurs  within  the  marketing  area.  The 
witness  concluded  from  this  observation 
that  lowering  the  diversion  limit 
standard  would  only  make  it  more 
difficult  for  producers  to  pool  their  milk 
on  the  order.  The  witness  was  of  the 
opinion  this  would  give  rise  to 
disorderly  marketing  conditions  in  a 
number  of  forms  including  the  use  of 
"price  incentives"  serving  to  undercut 
the  published  Class  I  price,  the  potential 
expansion  or  creation  of  new  bottling 
operations  which  could  be  used  to 
"raid"  the  retail  market,  the  "paper- 
pooling"  of  milk  on  other  Federal  milk 
orders,  and  being  charged  a  fee  for  the 
benefit  of  being  pooled  on  the  order. 
The  NDA  witness  estimated  that  if 
Proposal  6  is  adopted,  approximately 
150  million  pounds,  or  about  38  percent 
of  the  monthly  average  volume  of  milk 
pooled  in  2001  would  no  longer  be 
pooled.  This  occurrence,  according  to 
the  witness,  would  bring  an  immediate 
shift  in  the  balance  of  economic  power 
within  the  Western  order.  This  result, 
together  with  the  forms  of  disorderly 
conditions  previously  described  cited 
above,  the  witness  asserted,  also  would 
result  in  political  reaction. 
Congressional  review,  and  waning 
political  support  for  the  Federal  milk 
order  program. 

The  NDA  witness  asserted  that  the 
practice  of  buying  and  selling  pooling 
rights  is  an  important  indicator  and 
cause  of  disorderly  marketing 
conditions.  The  witness  explained  that 
this  is  because  a  person  selling  pooling 
rights  can  gain  competitive  advantages 
not  available  to  others  thus 
compounding  disorderly  marketing 
conditions.  Finally,  the  witness 
concluded,  no  justification  exists  for 
lowering  the  diversion  limit  standard  of 
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the  Western  order,  adding  that  perhaps 
the  standard  should  be  raised. 

A  proposal,  published  in  the  hearing 
notice  as  Proposal  7,  seeking  to  establish 
a  "netting"  provision  for  diverted  milk 
from  a  pool  distributing  plant  by  the 
amount  of  any  transfers  out  of  that 
plant,  should  be  adopted  immediately. 
This  proposal  was  offered  by  DFA.  The 
Western  order  does  not  currently 
contain  this  provision  as  a  feature  of 
how  the  order  defines  producer  milk. 

The  DFA  witness  testified  that  by 
adopting  a  "netting"  provision,  a 
distributing  plant's  ability  to  divert  milk 
would  be  based  on  the  actual  amount  of 
milk  retained  by  the  distributing  plant. 
According  to  the  witness,  this  feature 
would  deter  a  plant  from  physically 
receiving  milk  into  the  facility  only  to 
have  milk  reloaded  and  moved  to 
another  plant  for  uses  other  than  Class 
I.  The  witness  added  that  the  provision 
would  ensiu-e  that  milk  being  pooled 
was  demonstrating  a  service  in  meeting 
the  Class  I  needs  of  the  market. 

Many  witnesses  testified  in 
opposition  to  Proposal  7.  A  witness 
representing  NDA  was  of  the  opinion 
that  if  adopted,  the  provision  would 
reduce  the  ability  to  pool  milk  by 
limiting  the  ability  of  a  plant  to 
maximize  the  use  of  its  pooling  base. 
Witnesses  representing  Davisco, 
Glanbia,  Gossner  and  Magic  Valley  all 
concurred  that  adoption  of  DFA's 
proposal  would  have  a  dramatic 
negative  impact  on  thefr  ability  to  pool 
the  milk  of  their  producers.  The 
witnesses  were  all  of  the  opinion  that 
Proposal  7's  only  real  purpose  was  to 
prevent  many  Idaho  producers  from 
having  their  milk  pooled  on  the  Western 
order. 

d.  Proprietary  Bulk  Tank  Handler 
Provision 

A  proposal,  published  in  the  hearing 
notice  as  Proposal  5,  seeking  to 
eliminate  the  Proprietary  bulk  tank 
handler  (PBTH)  provision  of  the 
Western  order,  should  be  adopted 
immediately.  The  proposal  was  offered 
by  DFA.  The  PBTH  provision  is  a 
pooling  provision  and  feature  of  only 
the  Western  order.  It  provides  for  a 
person  who  operates  a  plant  that 
produces  Class  II,  III,  and  IV  milk  . 
products,  and  who  operates  a  truck  that 
picks  up  the  milk  of  a  producer,  to  be 
a  regulated  handler  of  the  order. 

According  to  the  DFA  witness, 
PBTH's  are  able  to  pool  large  volumes 
of  milk  that  do  not  actually  service  the 
Class  I  market.  The  witness  testified  that 
PBTH  milk  is  received  into  a  plant  to 
qualify  it  for  pooling  and  is 
subsequently  pumped  back  out  of  the 
plant  to  be  delivered  to  a  manufacturing 


plant.  The  vdtness  emphasized  that 
milk  pooled  through  a  PBTH  in  this 
manner  never  services  the  Class  I 
market. 

The  DFA  witness  testified,  however, 
that  their  major  concern  with  the  PBTH 
provision  was  that  some  entities  are 
piu-chasing  milk  below  the  order's 
minimum  prices  from  PBTH's.  The 
witness  asserted  that  this  results  in 
inequity  among  handlers  in  the 
minimum  prices  they  pay  for  milk  and 
undermines  the  key  pricing  principle  of 
the  Federal  milk  order  system  of 
uniform  prices  to  handlers.  The  witness 
testified  that  in  removing  the  PBTH 
provision  handlers  currently  using  the 
provision  couJd  be  able  to  pool  their 
milk  by  utilizing  other  provisions  that 
are  contained  in  the  order. 

In  brief,  DFA  asserted  that  the  record 
evidence  clearly  demonstrated  that  large 
volumes  of  milk  are  pooled  on  the  order 
through  the  PBTH  provision,  but 
demonstrates  only  minimal  service  to 
the  Class  I  market.  DFA  noted  that 
imder  the  current  diversion  limit 
standard,  a  PBTH  can  pool  20  loads  of 
milk  for  every  one  load  used  in  actual 
•Class  I  production.  More  importantly, 
DFA  stressed  that  this  one  load  of  milk 
is  sold  at  less  than  minimiun  class 
prices. 

The  DFA  brief  maintained  that 
pooling  milk  is  not  an  entitlement. 
Instead,  milk  must  demonstrate  actual 
performance  to  the  Class  1  market.  DFA 
concluded  that  because  the  order 
contains  other  provisions  that  are  more 
performance  based  through  which  a 
PBTH  could  qualify  for  pooling,  the 
PBTH  provision  should  be  removed. 

A  witness  representing  River  Valley 
testified  in  support  of  eliminating  the 
PBTH  provision.  The  witness  viewed 
the  provision  as  a  loophole  in  the 
Western  order's  pooling  provisions  that 
allows  manufacturing  plants  to  qualify 
milk  for  pooling  on  the  order  that  does 
not  demonstrate  any  reasonable  service 
in  supplying  the  Class  I  needs  of  the 
market.  "The  witness  asserted  that 
PBTH's  have  used  financial  incentives 
to  solicit  producers  located  near 
distributing  plants  to  become  patrons 
and  then  use  those  nearby  producers  to 
qualify  all  the  milk  of  a  PBTH.  Because 
the  producers  were  already  delivering 
milk  to  the  distributing  plant,  the 
witness  emphasized,  no  actual  new  milk 
is  being  made  available  to  service  fluid 
demand,  but  the  amount  of  milk  that 
can  be  pooled  is  significantly  increased. 
The  witness  noted  that  this  milk  is 
being  used  in  Class  n,  EI,  and  fV  uses. 
The  witness  characterized  pooling  milk 
in  this  way  as  fostering  disorderly 
marketing  conditions  which  justifies 


removing  the  PBTH  provision  itoxn  the 
Western  order. 

A  witness  representing  NDA  testified 
in  opposition  to  Proposal  5.  The  NDA 
witness  said  that  the  PBTH  provision  is 
provided  as  a  more  efficient  way  for 
some  handlers  to  operate  their  plants. 
The  witness  is  of  the  opinion  that  the 
goal  of  Proposal  5  is  to  make  it  more 
difficult  for  some  producers  to  be 
pooled.  According  to  the  witness, 
accomplishing  this  end  should  not  be  a 
reason  for  its  removal  from  the  order.  If 
there  are  problems  with  the  PBTH 
provision  it  should  be  modified,  not 
eliminated,  the  witness  stressed. 

A  brief  filed  by  NDA  also  expressed 
opposition  to  removing  the  PBTH 
provision.  NDA  agreed  that  all  pool 
plants  should  be  accountable  to  the  pool 
at  minimum  class  prices  and  that 
different  wholesale  prices  for  milk 
between  handlers  can  create  disorderly 
marketing  conditions.  Nevertheless. 
NDA  also  held  there  would  be  no 
guarantee  that  uniformity  of  pricing 
betweenhandlers  would  actually  be 
achieved  by  eliminating  the  provision. 
NDA  stressed  that  it  is  a  handler's  need 
to  pool  milk  that  is  the  catalyst  for 
selling  milk  below  class  prices. 

Eliminating  the  PBTH  provision 
would,  maintained  NDA,  agitate  the 
problem  and  cause  handlers  to  seek 
other  ways  to  pool  milk.  Rather  than  its 
elimination,  the  NDA  witness  advocated 
modification  of  the  provision  to  address 
its  shortcomings. 

Two  witnesses  representing  Glanbia 
and  Davisco  also  testified  in  opposition 
to  Proposal  5.  These  witnesses  stated 
that  if  adopted,  the  proposal  would 
create  market  disorder  and  discontent 
for  some  Idaho  producers  who  would  no 
longer  be  able  to  pool  their  milk  on  the 
Western  order.  The  Davisco  witness 
asserted  that  Federal  order  reform 
adopted  performance  standards  that 
could  not  accommodate  pooling  the 
milk  supply  of  the  consolidated  Western 
order,  even  though  this  milk  supply 
stood  willing  and  available  to  serve  the 
Class  I  needs  of  the  market.  Under  the 
current  standards,  Davisco  is  able  to 
pool  less  than  half  of  the  producers  they 
did  prior  to  milk  order  reform,  the 
witness  said.  The  Davisco  witness 
estimated  that  if  the  PBTH  provision  is 
removed,  they  would  be  able  to  pool 
less  than  5  percent  of  their  milk  supply. 

The  Davisco  witness  emphasized  that 
their  milk  stands  ready  to  supply  the 
Class  I  market,  but  is  has  never  been 
needed  for  the  fluid  market.  In  this 
regard,  the  witness  was  of  the  opinion 
that  producers  should  hot  be  penalized 
by  not  having  the  ability  to  pool  their 
milk  simply  because  it  is  not  needed  for 
Class  I  use. 
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'        The  Glanbia  witness  was  of  the 
opinion  that  e  iminating  the  PBTH 
provision  woiild  inhibit  the  ability  and 
freedom  of  dai  ry  fanner  to  choose  how 
to  market  theii  milk.  The  witness 
thought  this  m  ay  also  force  producers  to 
join  a  cooperai  ive  to  assure  that  their 
milk  would  be  pooled  on  the  order,  an 
outcome  consi  stent  with  lowering  the 
diversion  limii  standard.  A  brief 
submitted  by  C  llanbia  and  Davisco 
continued  stre:  ising  their  opposition  to 
Proposal  5.  Th  nr  brief  maintained, 
among  other  ti  ings,  that  elimination  of 
the  PBTH  prov  ision  would  prevent 
many  producei  s,  who  stand  willing  to 
service  the  Cla  is  1  market,  from  being 
able  to  pool  thi  lir  milk  on  the  Western 
order. 

A  witness  re  jresenting  Stoker 
Wholesale,  Inc  ,  a  pool  distributing 
plant  located  ii  i  Idaho,  testified  against 
eliminating  the  PBTH  provision.  The 
witness  indical  ed  that  if  adopted,  the 
proposal  woulc  jeopardize  their  ability 
to  remain  comj  etitive  with  other 
processors  in  tl  le  marketing  area.  The 
Stoker  witness  indicated  that  their  main 
concern  was  th  it  the  removal  of  the 
PBTH  provision  would  allow  a 
dominant  coop  jrative  to  gain  too  much 
market  power,  n  this  regard,  the 
witness  foresha  dowed  that  Stoker  might 
be  forced  to  pu  chase  milk  from  a 
dominant  coopi  srative  and  along  with 
paying  the  orde  rs  minimum  class 
prices,  would  a  so  be  forced  to  pay  other 
charges  dictate(  by  the  cooperative. 
Such  an  outcon  le  would  be  devastating 
to  Stoker  and  h  nder  their  ability  to 
compete  in  the  iVestern  marketing  area, 
concluded  the ;  /itness. 

Two  Idaho  da  iry  farmers  testified  in 
opposition  to  Pi  oposal  5.  The  farmers 
were  of  the  opii  ion  that  if  the  PBTH 
provision  was  e  iminated,  fanners 
would  have  to  f  ool  their  milk  through 
a  cooperative.  C  ne  witness  testified  that 
this  would  elim  inate  the  number  of 
outlets  available  to  fanner's  to  market 
their  milk  and  f  ut  the  market's  milk 
supply  in  the  hi  nds  of  fewer  entities. 
The  witness  als(  i  noted  That  while  the 
fewer  entities  cc  ntrolling  the  milk 
supply  could  ra  se  their  prices,  it  would 
also  result  in  hij  :her  retail  costs  to 
consumers.  The  witnesses  were  also  of 
the  opinion  that  the  low  milk  prices 
they  are  facing  a  rise  from  complicated 
economic  and  p  jlitical  factors  and  are 
not  caused  by  di  liry  farmers  having  the 
Opportunity  to  p  ool  their  own  milk. 

A  proposal,  published  in  the  hearing 
notice  as  Propos  j1  1 1 ,  seeking  to  reach 
.  a  balance  of  assi  ring  handler  equit\' 
while  retaining  i  he  PBTH  provision 
•  should  not  be  ac  opted.  Proposal  11  was 
offered  by  Mead  )w  Gold  Dairies 
(Meadow  Gold).  Meadow  Gold  is  a  dairy 


processor  regulated  in  the  Western 
order.  Because  this  decision  eliminates 
the  PBTH  provision  from  the  Western 
order,  amending  the  provision  is 
rendered  moot. 

Two  companion  proposals  to  Proposal 
1 1 ,  also  offered  by  Meadow  Gold, 
published  in  the  hearing  notice  as 
Proposals  12  and  13,  should  not  be 
adopted.  Proposals  12  and  13  offer 
language  for  the  Western  order  to 
address  payment  obligation  changes 
which  would  arise  from  modifying  the 
PBTH  provision.  Because  the  PBTH 
provision  is  eliminated  from  the  order, 
the  need  for  these  proposals  are  also 
rendered  moot. 

Similarly,  another  proposal, 
published  in  the  hearing  notice  as 
Proposal  14,  offered  by  the  Market 
Administrator  to  provide  additional 
clarity  to  the  PBTH  definition,  is  not 
adopted.  The  need  to  provide  additional 
clarity  to  a  provision  that  is  being 
eliminated  is  also  rendered  moot. 

A  witness  representing  Meadow  Gold 
viewed  Proposals  11  and  13  as  a  remedy 
to  the  alternative  to  removing  the  PBTH 
provision  and  Proposal  12  as  ensuring 
that  pool  plants  must  pay  PBTH's  at 
least  the  order's  minimum  class  prices. 
According  to  the  Meadow  Gold  witness, 
their  major  concern  with  the  PBTH 
provision  is  that  plants  buying  from  a 
PBTH  are  not  required  to  pay  minimum 
class  prices.  Proposals  11  and  13  would 
ensure  that  milk  is  considered  producer 
milk  at  the  pool  plant  and  that  the  pool 
plant  is  responsible  for  accounting  to 
the  pool  and  paying  producers,  the 
witness  said.  This  would  give  the  MA 
authority  to  verify  payment  to  the 
Producer-Settlement  Fund  and  to  the 
producers  supplying  the  PBTH,  the 
witness  said. 

The  witness  maintained  that  the 
AMAA  provides  authority  for  the 
Secretary  to  ensure  that  handlers  are 
paying  minimum  cl^ss  prices  for  their 
milk  purchases.  The  witness  indicated 
that  Meadow  Gold  would  not  object  to 
removing  the  PBTH  provision  if  the 
Department  determined  that  the 
problems  arising  from  the  provision 
would  be  more  appropriately  remedied 
by  its  removal  from  the  order. 

A  witness  representing  NDA,  testified 
that  while  NDA  understood  the  current 
problems  regarding  the  PBTH  provision, 
they  had  yet  to  determine  their  position 
on  Proposals  11  through  13.  However, 
in  their  post-hearing  brief,  NDA 
expressed  support  of  Proposals  11,  12 
and  13.  They  acknowledged  that 
Proposals  11  and  13  are  presented  as  a 
"package"  and  viewed  Proposal  12  as  an 
alternative.  NDA  asserted  that  they  had 
no  preference  as  to  which  approach 
should  be  adopted  and  expressed 


confidence  in  the  Department  for 
rendering  its  decision  on  how  best  to 
address  the  PBTH  issue. 

A  witness  representing  DFA  testified 
that  while  they  support  evidence 
presented  in  support  of  Proposals  11 
through  13,  DFA  believed  that  removal 
of  the  PBTH  provision  was  a  more 
appropriate  course  of  action. 

Witnesses  representing  Glanbia, 
Davisco,  and  Stoker  testified  in 
opposition  to  Proposal  11.  The 
witnesses  stated  that  they  could  not 
support  this  proposal  because  it  would 
essentially  regulate  transactions 
between  one  type  of  handler  to  another 
while  leaving  other  similar  transactions 
such  as  bulk  transfers,  packaged  milk 
transfers,  custom  bottling,  tolling 
arrangements,  and  pooling  fees 
untouched.  The  Davisco  witness  was 
also  of  the  opinion  that  the  AMAA  does 
not  grant  the  Secretary  authority  to 
regulate  handler-to-handler 
transactions.  The  Stoker  witness 
opposed  Proposals  11  through  13  for  the 
same  reasons  given  in  opposing  the 
removal  of  the  PBTH  provision. 

The  witness  representing  NDA 
supported  Proposal  14,  stating  that  they 
were  of  the  opinion  that  the  Market 
Administrator's  proposal  would  assist 
in  the  interpretation  and  administration 
of  the  order. 

The  pooling  standards  of  all  milk 
marketing  orders  are  intended  to  ensiue 
that  an  adequate  supply  of  milk  is 
supplied  to  meet  the  Class  I  needs  of  the 
market  and  to  provide  the  criteria  for 
identifying  the  milk  of  those  producers 
who  are  reasonably  associated  with  the 
market  as  a  condition  for  receiving  the 
order's  blend  price.  The  pooling 
standards  of  the  Western  order  are 
represented  in  the  Pool  Plant,  Producer. 
Proprietary  bulk  tank  handler,  and  the 
Producer  milk  provisions  of  the  order. 
Taken  as  a  whole,  these  provisions  are 
intended  to  ensure  that  an  adequate 
supply  of  milk  is  available  to  meet  the 
Class  I  needs  of  the  market.  In  addition, 
these  provisions  provide  the  criteria  for 
identifying  those  producers  whose  milk 
is  reasonably  associated  with  the  market 
and  thereby  share  in  the  marketwide 
distribution  of  proceeds  arising 
primarily  from  Class  I  sales.  Pooling 
standards  of  the  Western  order  are  based 
on  performance,  specifying  standards 
that,  if  met,  qualify  a  producer,  the  milk 
of  a  producer,  or  a  plant  to  share  in  the 
benefits  arising  from  the  classified 
pricing  of  milk. 

Pooling  standards  that  are 
performance-based  provide  the  only 
viable  method  for  determining  those 
eligible  to  share  in  the  marketwide  pool. 
This  is  because  it  is  the  added  value 
frpm  the  Class  I  use  of  milk  that  adds 
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additional  income,  and  it  is  reasonable 
to  expect  that  only  those  producers  who 
consistently  bear  the  costs  of  supplying 
the  market's  fluid  needs  should  be  the 
ones  to  share  in  the  distribution  of  pool 
proceeds.  Pooling  standards  are  also 
needed  to  identify  the  milk  of  those 
producers  who  are  providing  service  in 
meeting  the  Class  I  needs  of  the  market. 
If  the  pooling  provisions  do  not 
reasonably  accomplish  these  aims,  the 
proceeds  that  accrue  to  the  marketwide 
pool  from  fluid  milk  sales  are  not 
properly  shared  with  the  appropriate 
producers.  The  result  is  the 
unwarranted  lowering  of  returns  to 
those  producers  who  actually  incur  the 
costs  of  servicing  and  supplying  the 
fluid  needs  of  the  market. 

Similarly,  pooling  standards  should 
provide  for  those  featiu'es  and 
accommodations  that  reflect  the  needs 
of  proprietary  handlers  and  cooperatives 
in  providing  the  market  with  milk  and 
dairy  products.  When  the  use  of  a 
pooling  featiire  provision  deviates  from 
its  intended  piu-pose  and  gives  rise  to 
conditions  that  are  contrary'  to  the 
objectives  of  classified  pricing  and 
marketwide  pooling  as  articulated  in  the 
AMAA,  it  is  appropriate  to  re-examine 
the  need  for  continuing  to  provide  that 
featiue  as  a  necessary  component  of  the 
pooling  standards  of  the  order.  Because 
one  of  the  objectives  of  classified 
pricing  is  assxu-ing  that  all  similarly 
situated  handlers  regulated  under  the 
terms  of  an  order  pay  the  same 
classified  use-value,  a  pooling  feature 
which  can  be  used  to  circumvent  this 
objective  should  be  considered  as 
inappropriate  for  inclusion  in  the  order. 

TTie  Final  Decision  of  Federal  milk 
order  reform  examined  and  discussed 
the  various  pooling  standards  and 
features  of  the  pre-reform  orders  for 
their  applicability  in  new  and  larger 
consolidated  milk  orders.  The  pooling 
standards  and  features  adopted  for  the 
consolidated  Western  Order  were 
designed  to  reflect  and  retain  those 
standards  and  featiu'es  of  the  pre-reform 
orders  so  as  not  to  cause  a  significant 
change  and  indeed  to  provide  for  the 
continued  pooling  of  milk  that  had  been 
pocled  by  Oiose  market  participants. 

The  record  provides  evidence  to 
conclude  that  a  performance  standard 
feature  for  supply  plants  is  needed. 
Additionally,  a  pooling  feature  in 
defining  producer  milk  is  also  needed  to 
provide  an  appropriate  limit  on 
diversions  by  distributing  plants.  The 
lack  of  adequately  defining  how  much 
milk  a  distributing  plant  can  divert 
contributes  to  the  inappropriate  pooling 
of  milk  through  the  diversion  process. 
Some  nrilk  being  pooled  imder  the 
Western  order  by  diversion  is  not  an 


integral  reserve  supply  of  the 
distributing  plant  diverting  milk.  These 
inadequacies  inappropriately  pool  milk 
classified  at  lower-valued  uses  which 
results  in  an  unwarranted  lowering  of 
the  blend  price  to  those  producers 
whose  milk  actually  and  consistently 
demonstrates  service  to  the  Class  I 
needs  of  the  market. 

The  record  evidence  also  provides 
strong  evidence  that  the  Proprietary 
bulk  tank  handler  provision  gives  rise  to 
disorderly  marketing  conditions  because 
the  order  is  imable  to  establish 
minimum  prices  that  are  uniform  among 
regulated  handlers,  a  requirement  of 
Section  608c(5)  of  the  AMAA.  The 
record  clearly  reveals  that  this  pooling 
featiue  of  the  Western  order  is  being 
used  as  a  means  to  pool  milk  that  could 
not  otherwise  be  pooled  and  allows  for 
the  sale  of  milk  for  Class  I  use  below  the 
order's  minimum  Class  I  price.  While 
this  provision  served  its  purpose  in  the 
pre-reform  Southwest  Idaho-Eastern 
Oregon  order,  its  purpose  and 
usefulness  for  the  larger  consolidated 
Western  order  can  no  longer  be  justified. 

This  decision  finds  that  some  milk  is 
being  pooled  and  is  receiving  the  benefit 
of  the  Western  order  blend  price 
without  demonstrating  actual  and 
consistent  service  in  supplying  the  Class 
I  needs  of  the  Western  milk  marketing 
area.  This  finding  is  attributed  to 
inadequate  pooling  standard  featvues 
needed  to  accomplish  the  intent  of  the 
order's  pooling  standards.  The  pooling 
provisions  provided  in  the  Final 
Decision  of  milk  order  reform 
established  pooling  standards  and 
pooling  features  that  envisioned  the 
needs  of  the  market  participants 
resulting  from  the  consolidation  of  two 
pre-reform  milk  marketing  areas  to  form 
the  ciurent  Western  milk  marketing 
area.  The  milk  order  reform  Fined 
Decision  did  not  intend  or  envision  that 
the  pooling  standards  and  pooling 
featiu'es  adopted  would  result  in  the 
sharing  of  Class  I  revenues  with  those 
persons,  or  the  milk  of  those  persons, 
who  would  not  be  demonstrating  a 
measure  of  service  in  fulfilling  the  Class 
I  needs  of  the  Western  marketing  area. 
The  reform  Final  Decision  also  did  not 
envision  that  the  PBTH  provision, 
carried  into  the  consolidated  Western 
order  from  the  pre-reform  Southwestern 
Idaho-Eastern  Oregon  order,  would 
enable  entities  to  sell  milk  for  fluid  use 
below  the  order's  minimum  Class  I 
price. 

The  Final  Decision  of  milk  order 
reform  examined  and  discussed  various 
pooling  standards  and  features  of  the 
pre-reform  orders  for  applicability  in  a 
new,  larger  consolidated  milk  order. 
The  pooling  standards  and  features 


adopted  for  the  Western  order  were 
intended  to  reflect  and  retain  those 
standards  and  features  of  the  pre-reform 
orders  so  as  td  not  cause  a  significant 
change,  and  indeed  to  provide  for  the 
continued  pooling  of  milk  that  had  been 
pooled  by  market  participants.  The  35 
percent  .shipping  standard  for  supply 
plants  adopted  as  part  of  milk  order 
reform  was  slightly  higher  than  that  of 
the  Southwestern  Idaho-Eastern  Oregon 
order  and  was  slightly  lower  than  that 
provided  for  in  the  Great  Basin  order. 
Nevertheless,  the  adopted  35  percent 
standard  was  intended  to  result  in  no 
milk  losing  its  association  in  the  larger 
consolidated  order  due  to  a  change  in  a 
regulatory  provision. 

With  regard  to  producer  milk,  the 
Final  Decision  of  milk  order  reform 
established  a  limit  for  producer  milk 
diversions  to  nonpool  plants  at  90 
percent.  This  standard  is  identical  to  the 
diversion  limit  then  applicable  in  the 
Southwestern  Idaho-Eastern  Oregon 
order,  but  is  higher  than  the  applicable 
standards  of  75  percent  for  cooperatives 
and  70  percent  for  proprietary  handlers 
in  the  Great  Basin  order.  The  90  percent 
standard  was  determined  to  be 
appropriate  for  the  consolidated 
Western  order  because  it  would  permit 
all  milk  then  associated  with  the  market 
that  was  not  needed  at  pool  plants  to 
continue  to  be  pooled  and  priced  under 
the  order.  The  90  percent  standard  was 
also  adopted  because  it  was  envisioned 
that  it  would  provide  handlers  more 
flexibility  to  efficiently  move  milk  and 
not  preclude  most  producers  associated 
with  either  the  Great  Basin  or 
Southwestern  Idaho-Eastern  Oregon 
orders  from  having  their  milk  pooled  in 
the  new  consolidated  order. 

This  decision  agrees  with  DFA  and 
those  who  expressed  support  for 
adopting  F*roposals  3  and  7.  The  record 
reveals  that  because  the  Western  order 
does  not  account  for  milk  deliveries 
from  supply  plants  to  distributing  plants 
on  a  net  basis,  more  milk  is  being 
pooled  on  the  order  through  the 
diversion  process  than  can  be 
considered  a  integral  reserve  supply  of 
distributing  plants.  The  act  of  physically 
receiving  milk  certainly  demonstrates 
performance  in  supplying  the  fluid 
needs  of  the  market.  However,  by 
pumping  the  same  amount,  or  some 
portion  of  the  milk  physically  received 
out  of  a  distributing  plemt  for  other  than 
Class  I  use,  undermines  the  intent  and 
importance  of  the  performance 
standard.  In  practice,  the  unloading  and 
reloading  of  milk  creates  an  artificial 
base  for  pooling  additional  milk  that 
cannot  otherwise  meet  the  specified 
performance  standards. 
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Similarly,  i  netting  provision  on 
producer  mill  diverted  from 
distributing  p  ants  is  also  needed  to 
properly  iden  ;ify  the  milk  of  those 
producers  tha  t  actually  supply  the 
marketing  are  »'s  fluid  needs.  A  "net 
diversions"  p  ovision  is  warranted  for 
inclusion  as  j  irt  of  the  Producer  milk 
definition  of  t  le  order  because  the 
current  divers  ion  limit  standard  of  the 
order  does  no  properly  limit  the 
amount  of  miit  that  can  be  pooled  by 
distributing  p  ants.  The  diversion  limit 
standard  as  it  "elates  to  supply  plants  is 
based  on  recei  3ts.  For  supply  plants, 
diverted  milk  s  a  component  of  the 
total  receipts  (  f  the  plant.  For 
distributing  pi  ants,  however,  the 
pooling  basis  ;  s  determined  by  the 
amount  of  mil  t  physically  received.  If  a 
supply  plant  c  elivery  no  longer 
becomes  a  poc  1-qualifying  shipment 
because  shipm  ents  are  determined  on  a 
net  basis,  then  that  milk  should  not  be 
considered  as  jhysically  received  by  the 
distributing  pi  uit  and  should  therefore 
not  be  include  i  as  part  of  the  basis  for 
calculating  the  amount  of  milk  that  can 
be  diverted  from  the  distributing  plant. 
This  decisio  i  finds  that  the  adoption 
of  Proposals  3  md  7  is  warranted.  Milk 
deliveries  to  di  stributing  plants  will  be 
limited  to  milk  transferred  or  diverted 
and  physically  received  by  distributing 
pool  plants,  lei  s  any  transfers  or 
diversions  of  bilk  fluid  milk  products 
fi-om  the  distri  mting  plant.  Relying  on 
net  shipments  md  net  diversions  for 
determining  pc  ol  qualifying  deliveries 
to  distributing  slants  strengthens  the 
principle  of  pe  formance  in  supplying 
the  Class  I  nee<  s  of  the  market  as  a 
condition  for  p  soling  diverted  milk. 
Determining  si  ipments  and  diversions 
on  a  net  basis  s  lould  also  more 
appropriately  i  ientify  the  milk  of  those 
producers  that  should  share  in  the 
distribution  of  "lass  I  revenue  by  receipt 
of  the  order's  b  end  price. 

The  record  e'  ddence  does  not  support 
increasing  the  (  ooperative  supply  plant 
performance  sf;  mdard  above  the  current 
35  percent  of  receipts  as  sought  in 
Proposal  4.  The  proposal  is  presented 
on  the  assumpt  on  that  this  decision 
wovdd  lower  th  3  diversion  limit 
standard  to  70  :  »ercent,  and  that  in 
doing  so,  may  c  ause  entities  to  seek  this 
special  pool  ph  nt  status.  This  proposal 
is  rejected  on  tl  e  basis  that  the  record 
does  not  reveal  why  this  standard 
should  be  diffeient  from  the  "regular" 
supply  plant  st<  ndard.  Additionally, 
speculation  of  1  ow  entities  may  choose 
to  pool  milk  on  the  order  is  not,  in  the 
context  of  propi  )sing  a  change  in  this 
performance  ste  ndard,  an  appropriate 
basis  upon  whii  h  to  make  a  change. 


Providing  for  the  diversion  of  milk  is 
a  desirable  and  needed  feature  of  an 
order  because  it  facilitates  the  orderly 
and  efficient  disposition  of  milk  not 
needed  for  fluid  use.  When  producer 
milk  is  not  needed  by  the  market  for 
Class  I  use,  some  provision  should  be 
made  for  milk  to  be  diverted  to  nonpool 
plants  for  use  in  manufactured  products 
and  still  be  pooled  and  priced  under  the 
order.  Additionally,  it  is  also  necessary 
to  safeguard  against  excessive  milk 
supplies  becoming  associated  with  the 
market  through  the  diversion  process. 

In  the  context  of  this  proceeding,  milk 
diverted  by  distributing  plants  is  milk 
not  physically  received  at  the  plants. 
While  diverted  milk  is  not  physically 
received,  it  is  nevertheless  an  integral 
part  of  the  milk  supply  of  the  diverting 
distributing  plant.  If  such  milk  is  not 
part  of  the  integral  supply  of  the 
diverting  plant,  then  that  milk  should 
not  be  associated  with  the  diverting 
plant  and  should  not  be  pooled. 
Associating  more  milk  than  is  actually 
p2irt  of  the  legitimate  reserve  supply  of 
the  diverting  plant  unnecessarily 
reduces  the  potential  blend  price  paid  to 
dairy  farmers  who  service  the  market's 
Class  I  needs. 

Diversion  limit  standards  that  are  too 
high  can  open  the  door  for  pooling  more 
milk  on  the  market.  The  record  does  not 
support  lowering  the  diversion  limit 
below  the  ciurent  90  percent  standard. 
As  explained  above,  the  lack  of  a  netting 
provision  for  diversions  by  distributing 
plants  has  resulted  in  the  inappropriate 
pooling  of  milk  on  the  Western  order.  In 
this  regard,  the  record  evidence  caimot 
attribute  more  milk  being  pooled  on  the 
order  because  the  diversion  limit 
standard  is  too  high. 

These  findings,  together  with  the 
original  intents  of  the  order's  pooling 
provisions,  may  be  altered  if  marketing 
conditions  warrant  their  adjustments.  In 
this  regard,  the  Western  order  provides 
the  Market  Administrator  with  the 
authority  to  make  needed  adjustments 
to  the  shipping  and  diversion  limit 
standards  of  the  order.    . 

e.  Establishing  Pooling  Standards  for 
State-Units 

Two  Proposals,  published  in  the 
hearing  notice  as  Proposals  2  and  9, 
seeking  to  establish  pooling  units 
organized  and  reported  as  "State-units" 
in  the  Pacific  Northwest  and  Western 
milk  orders  respectively,  should  not  be 
adopted.  These  proposals  were  offered 
by  DFA.  Specifically,  the  proposals 
would  specify  that  milk  from  those 
States  located  outside  of  the  States  and 
counties  that  comprise  the  Western  and 
Pacific  Northwest  marketing  areas 
would  be  reported  separately  in  units. 


organized  by  the  State  fi-om  which  the 
milk  originates.  Each  State-imit  would 
need  to  meet  the  performance  standards 
applicable  for  supply  plants  as  a 
condition  for  being  pooled  on  the 
orders.  Neither  order  currently  provides 
separate  pooling  standards  for  milk 
located  outside  of  each  respective 
marketing  area 

The  DFA  witness  explained  that 
Proposals  2  and  9  address  broader 
pooling  issues  by  establishing 
reasonable  performance  standards  for 
milk  located  outside  of  market  areas  and 
do  not  just  simply  prohibit  the  practice 
of  double  dipping  as  discussed  earlier  in 
this  decision.  In  this  regard,  the  witness 
indicated  that  Proposals  2  and  9  are 
offered  to  address  the  pooling  of  large 
volumes  of  milk  from  locations  distant 
fi-om  the  Pacific  Northwest  and  Western 
marketing  areas.  According  to  the 
witness,  large  volumes  of  milk  are  being 
pooled  without  meeting  any  reasonable 
measures  of  performance  in  serving  the 
Class  I  needs  of  the  market. 

The  DFA  witness  testified  that  since 
the  implementation  of  milk  order 
reform,  organizations  like  DFA  have 
made  purposeful  pooling  decisions  to 
maximize  retmrns  and  have  engaged  in 
the  practice  of  double  dipping  to 
accomplish  this  end.  Nevertheless,  the 
witness  acknowledged  that  the  practice 
of  double  dipping  is  unfair  and  should 
be  corrected.  The  witness  continued  to    a 
explain  that  the  impact  of  double 
dipping  on  an  order's  blend  price  paled 
in  comparison  to  the  blend  price  impact 
caused  by  inadequate  pooling 
provisions  that  do  not  properly  stress 
the  importance  of  demonstrating 
performance  in  regularly  and 
consistently  supplying  the  Class  I  needs 
of  a  marketing  area.  Additionally,  the 
witness  expressed  the  opinion  that  the 
relationship  between  the  Class  I  pricing 
surface  and  the  pooling  provisions  was 
fundamentally  changed  as  part  of  milk 
order  reform.  Specifically,  the  witness 
noted,  the  movement  to  a  nationally 
coordinated  Class  I  pricing  structure 
that  makes  adjustments  to  the  Class  I 
differential  level  by  county  accounts  for 
the  changed  relationship. 

The  DFA  witness  stressed  that  while 
the  new  Class  I  price  stnictiu-e  has  a 
relationship  to  the  blend  price  paid  to 
producers,  the  connection  between  milk 
value  and  the  distance  of  milk  from  the 
market  are  not  adequately  linked.  The 
disconnect  is  further  aggravated  by  the 
adoption  of  faulty  pooling  standards 
that  run  counter  to  three  key  criteria 
used  during  milk  order  reform  in 
establishing  the  Class  I  price  structure, 
the  witness  asserted.  The  three  key 
criteria  include,  the  witness  said, 
sending  appropriate  marketing  signals, 
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recognizing  the  value  of  milk  at 
location,  and  recognizing  handler  equity 
with  regard  to  raw  product  costs.  The 
witness  expressed  the  opinion  that  these 
outcomes  were  not  anticipated  by  the 
Department. 

The  DFA  witness  drew  from  the  Final 
Decision  on  milk  order  reform  which 
detailed  how  milk  marketing  orders 
should  pool  milk  and  for  identifying 
those  producers  whose  milk  should  be 
eligible  for  pooling  in  the  consolidated 
orders.  In  this  regard,  the  witness 
particularly  noted  the  Department's 
rejection  of  "open  pooling"  and  that 
pooling  provisions  be  performance 
oriented.  According  to  the  witness,  the 
lack  of  pooling  provisions  that  are 
sufficiently  performance  oriented  result 
in  volumes  of  "distant"  milk  pooled  on 
orders  that  do  not  and  would  not  ever 
perform  any  reasonable  and  consistent 
servicing  of  the  Class  I  needs  of  a  market 
in  a  maimer  similar  to  "local"  milk.  The 
witness  asserted  that  inadequate 
performance  stjuidards  have  lowered 
producer  blend  prices  and  have  caused 
the  type  of  disorderly  marketing 
conditions  intended  to  be  avoided  by 
the  Class  I  price  structure  criteria  cited 
above. 

The  DFA  witness  concluded 
Proposals  2  and  9  are  justified  because 
their  adoption  would  more 
appropriately  link  milk  value  and  where 
milk  is  located  relative  to  a  market. 
According  to  the  witness,  these 
proposals  are  also  superior  to  the 
adoption  of  other  proposals  (Proposals  1 
and  10)  because  those  proposals  are 
aimed  solely  at  eliminating  or 
preventing  double  dipping.  DFA 
asserted  that  Proposals  2  and  9  provide: 
(1)  appropriate  recognition  to  the 
concept  of  a  marketing  area  where 
handlers  compete  for  the  majority  of 
their  Class  I  sales  and  the  importance  of 
performance  as  a  condition  for  having 
milk  eligible  for  pooling,  (2)  a 
measurable  economic  outcome 
consistent  with  Federal  milk  marketing 
order  principles  which  do  not  prohibit 
pooling  milk  if  the  economics  for  doing 
so  are  positive,  and  (3)  an  adequate  and 
reasonable  safeguard  for  low  Class  I 
utilization  markets  in  which  lower 
diversion  limits  or  higher  performance 
standards  for  supply  plants  might 
otherwise  cause  hardship. 

A  NDA  witness  indicated  an  initial 
lack  of  understanding  on  the 
ramifications  of  Proposals  2  and  9  and 
expected  to  articulate  a  position  in  post- 
hearing  briefs.  The  witness  did  express 
dissatisfaction  on  how  milk  order 
reform  addressed  the  location  value  of 
milk  and  its  relationship  to  pooling 
provisions  in  general.  In  their  post- 
hearing  brief,  NDA  indicated  that  they 


can  support  adoption  of  Proposal  9. 
However,  NDA  viewed  Proposal  9  as 
having  limited  usefulness.  With  regard 
to  Proposal  2,  NDA's  brief  concluded 
that  a  State-iuiit  pooling  approach  for 
out-of-area  milk  was  not  appropriate  for 
the  Pacific  Northwest  order  because  it 
does  not  adequately  address  the  issue  of 
double  dipping.  The  brief  was  of  the 
opinion  that  other  proposals  under 
consideration  in  another  rulemaking 
proceeding  for  the  Pacific  Northwest 
order  were  more  appropriate  for  that 
marketing  order. 

A  witness  representing  River  Valley 
testified  in  support  of  Proposal  9.  The 
witness  was  of  the  opinion  that  local 
producer  milk  should  not  be  used  as  a 
basis  for  qualifying  distant  milk  for 
pooling  on  the  order.  The  witness 
testified  that  the  milk  of  producers  fit>m 
outside  the  market  should  he  expected 
to  meet  the  pooling  standards  of  the 
order  in  the  way  local  milk  does  as  a 
condition  for  receiving  the  order's  blend 
price. 

Opposition  to  Proposal  9  was 
presented  by  Glanbia  and  Davisco.  The 
Glanbia  witness  viewed  the  proposal  as 
being  designed  to  build  barriers  to 
market  entry  by  dairy  farmers  located  in 
and  out  of  the  Western  order  milkshed 
who  otherwise  may  be  attracted  to  pool 
their  milk  on  the  Western  order. 

The  record  does  not  support  the 
adoption  of  performance  standards  for 
pooling  milk  on  the  Pacific  Northwest 
or  Western  orders  on  the  basis  of  its 
location  or  as  the  proponent  and 
supporters  of  Proposal  2  and  9  describe 
as  State-units.  The  marketing  conditions 
of  the  Pacific  Northwest  and  Western 
orders  do  not  exhibit  the  need  to  require 
additional  performance  standards  for 
milk  located  outside  of  the  marketing 
area  beyond  those  adopted  in  this 
decision.  Accordingly,  all  plants, 
regardless  of  location,  may  become 
eligible  to  have  the  milk  of  producers 
pooled  on  the  Pacific  Northwest  and 
Western  orders  by  meeting  the 
performance  standards  specified  for  the 
various  types  of  pool  plants. 

It  is  not  important  who  provides  the 
milk  for  Class  I  use  or  from  where  this 
milk  originates.  The  order  boundaries  of 
the  Pacific  Northwest  and  Western 
orders  were  not  intended  to  limit  or 
define  which  producers,  which  milk  of 
those  producers,  or  which  handlers 
could  enjoy  the  benefits  of  being  pooled 
on  those  orders.  What  is  important  and 
fundamental  to  all  Federal  orders, 
including  the  Pacific  Northwest  and 
Western  orders,  is  assuring  an  adequate 
supply  of  milk  to  meet  the  market's 
fluid  needs,  the  proper  identification  of 
those  producers  who  supply  the  market, 
and  an  equitable  means  of  compensating 


those  producers  bom  the  market's  pool 
proceeds. 

A  significant  portion  of  the  testimony 
received  at  the  hearing  implicated  the 
current  Class  I  price  structure  as  an 
important  factor  that  has  caused  the 
inappropriate  pooling  of  milk  across  the 
Federal  order  system  including  the 
Pacific  Northwest  and  Western  orders. 
The  current  price  structure  was  faulted 
specifically  as  not  providing  appropriate 
location  adjustments  for  milk  as  had 
been  the  case  prior  to  the 
implementation  of  milk  order  reform. 

Testimony  indicated  that  the  lack  of 
location  adjustments  effectively 
imdermines  the  pooling  standards  of  the 
order.  The  decision  to  pool  milk  was 
once  based  on  the  economics  of 
transporting  milk — comparing  the  costs 
of  transporting  milk  to  the  benefit  of 
receiving  the  order's  blend  price. 
Testimony  indicates  this  factor  is  as 
important  as  the  pooling  standards  of 
the  order.  Critics  of  the  Class  I  pricing 
structure  were  of  the  opinion  that 
placing  a  relative  value  on  milk  based 
on  its  distance  from  the  market  provides 
appropriate  pooling  discipline  and 
fosters  orderly  marketing  conditions. 

The  reform  of  milk  orders,  contained 
in  the  Recommended  Decision  (63  FR 
4802)  and  Final  Decision  (64  FR  16026), 
made  piuposeful  changes  to  the  Class  I 
pricing  structm-e.  In  this  regard,  a  fixed 
adjustment  for  Class  I  milk  prices  was 
provided  for  every  county  location  in 
the  48  contiguous  states  to  create  a 
national  Cleiss  I  pricing  surface  for  the 
system  of  milk  marketing  orders. 
Changing  this  characteristic  of  the 
pricing  structure  ensured  handlers  that 
regardless  of  the  marketing  order  by 
which  regulated,  the  applicable  prices 
they  are  charged  would  be  the  same. 

Such  changes  made  a  more  clear 
distinction  between  the  value  milk  has 
at  location  and  the  pooling  standards  of 
any  individual  marketing  order. 
Location  adjustments  were  never  a  part 
of  the  pooling  standards  of  the  Pacific 
Northwest  and  Western  orders  or  any 
other  milk  marketing  order.  Instead, 
location  adjustments  were  an  integral 
part  of  the  pricing  provisions  of  the 
order.  However,  it  is  acknowledged  that 
how  location  adjustments  were  applied 
tended  to  strengthen  the  effectiveness  of 
the  order's  pooling  standards.  Pooling 
standards  have  always  established  the 
criteria  for  pooling  milk  on  the  order 
and  continue  to  do  so  in  the 
consolidated  milk  marketing  orders. 
With  the  Class  I  price  surface  adopted 
by  order  reform,  more  direct  reliance  is 
placed  on  pooling  standards  to  identify 
the  milk  that  should  be  pooled  on  the 
order. 
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Pooling  pre  irisions  of  all  orders  are 
intended  to  d  jfine  appropriate 
standards  for  ;he  prevailing  marketing 
conditions  in  assuring  that  the 
marketing  are  i  would  be  supplied  with 
a  sufficient  su  pply  of  milk  for  fluid  use 
and  to  identif  '  those  producers — and 
the  milk  of  thi  )se  producers — that 
actually  servii  ;e  the  Class  I  needs  of  the 
market.  The  i<  sue  before  the  Department 
regarding  poo  ing  is  the  consideration  of 
amendments  I  lat  will  provide  standards 
for  determinit  g  reasonable  performance 
measures  and  to  more  properly  identify 
the  milk  that  i  sgularly  and  consistently 
supplies  the  n  arket's  Class  I  needs. 

As  discusse  1  earlier,  the  pooling 
standards  of  tl  le  consolidated  Federal 
milk  orders,  ii  eluding  the  Pacific 
Northwest  anc  Western  orders,  were  not 
intended  to  ex  elude  euiy  milk  from 
being  pooled  c  n  any  order,  provided  the 
fluid  needs  of  i  marketing  area  are 
served.  The  re  brra  of  Federal  milk 
orders  rejectee  the  concept  of  open 
pooling,  and  p  rovided  that  each  market 
would  pool  th  !  milk  that  actually 
demonstrates  i  reasonable  level  of 
serving  the  flu  d  needs  of  the  market  as 
reflected  in  th(  ise  order's  pooling 
standards.  The  determination  of  the 
boundaries  of  he  Pacific  Northwest  and 
Western  marke  ting  areas  was  guided  by 
identifying  the  common  characteristics 
of  the  predecei  sor  orders  that  could  be 
consolidated  a  id  to  promulgate  a 
marketing  ord«  r  containing  provisions 
to  provide  for  ( irderly  marketing 
conditions.  Th ;  consolidation  of  the 
pre-reform  ord  ;rs  into  the  current 
Pacific  Northw  est  and  Western  orders 
was  not  intend  ud  to  determine  those 
areas  from  whi  :h  milk  should,  or 
should  not,  be  jbtained  to  serve  the 
market. 

The  adoptioi  of  revised  pooling 
standards,  spec  ifically  adoption  of 
netting  provisii  )ns  for  supply  plant 
performance  st  mdards  and  diversions 
from  distributii  »n  plants  and  the 
removal  of  the  'BTH  provision  in  this 
decision,  shod  d  assure  milk  will  be 
available  for  th ;  market's  fluid  needs 
and  properly  ic  entify  the  milk  of  those 
producers  that  jctually  demonstrates 
consistent  serv  ce  to  the  market's  Class 
I  needs.  Theref  »re  the  proposal  for 
establishing  St<  te  units  is  unnecessary 
for  the  Pacific  T  lorthwest  and  Western 
orders.  AddiUo  lally,  the  State-unit 
proposal  does  r  ot  adequately  or 
specifically  pre  libit  the  practice  of 
double  dipping  in  either  the  Pacific 
Northwest  or  V\  estem  orders. 
Accordingly,  Pi  oposals  2  and  9  are  not 
adopted. 


3.  Marketwide  Service  Payments 

A  proposal,  published  in  the  hearing 
notice  as  Proposal  8,  seeking  to  establish 
a  marketwide  service  payment  provision 
in  the  form  of  a  transportation  and 
assembly  credit  for  the  Western  order, 
should  not  be  adopted.  Currently,  the 
Western  order  does  not  provide  for 
transportation  and  assembly  credits  or 
any  other  form  of  a  marketwide  service 
payment. 

Proposal  8,  offered  by  DFA, 
specifically  seeks  to  modify  the  Western 
order  by  establishing  a  transportation 
credit  and  an  assembly  credit.  The 
transportation  credit  would  provide 
$0.0032  per  mile  for  each 
hundredweight(cwt)  of  milk  delivered 
to  a  pool  distributing  plant  when  the 
farm  supplying  the  plant  is  located  over 
80  miles  away.  The  credit  would  only 
apply  to  milk  picked  up  directly  from  a 
farm  located  within  the  marketing  area, 
processed  at  a  Class  I  pool  plant  located 
in  the  order,  with  payment  being  made 
to  the  milk  supplying  producer  or 
cooperative.  The  assembly  credit  of  ten 
cents  per  cwt  would  apply  to  milk 
delivered  to  pool  distributing  plants. 
The  proposal  also  recognizes  that  the 
reporting  requirements  of  the  order 
would  also  need  amending  to  properly 
administer  the  transportation  and 
assembly  credit  provision. 

A  witness  appearing  on  behalf  DFA 
testified  that  establishing  a 
transportation  and  assembly  credit  is 
necessary  to  recoup  costs  associated 
with  supplying  the  Western  marketing 
area's  Class  I  market.  The  witness 
argued  that  some  producers  are 
providing  services  which  benefit  the 
entire  marketplace,  but  are  unable  to 
recoup  the  cost  of  these  services  from 
the  marketplace.  The  DFA  witness  was 
of  the  opinion  that  the  Federal  milk 
marketing  order  system  is  structured  to 
allow  producers  servicing  the  Class  I 
needs  of  the  marketing  area  to  equitably 
share  in  the  revenues  generated  in  that 
marketing  area.  However,  the  DFA 
witness  was  also  of  the  opinion  that  in 
the  Western  order,  the  costs  of 
supplying  the  Class  I  market  is 
noticeably  higher  for  some,  explaining 
that  not  all  producers  equitably  share 
the  cost  of  servicing  the  Class  I  market. 

The  DFA  witness  stated  that  large 
supplies  of  milk  produced  in  the 
Western  order  are,  in  general,  located  far 
£rom  distributing  plants.  As  such,  the 
witness  continued,  the  costs  of 
transporting  milk  to  pool  distributing 
plants  are  higher  than  in  other  Federal 
orders.  The  witness  explained  that  a 
transportation  credit  would  provide 
producers  a  moans  to  recoup  some  of 
the  cost  of  transporting  milk  to  a  pool 


distributing  plant  when  it  must  be 
shipped  long  distances. 

"The  DFA  witness  testified  that 
because  of  weekly  and  monthly 
fluctuations  in  demand  for  Class  I  milk, 
supplying  extra  milk  for  Glass  I  use  or 
processing  excess  milk  not  needed  for 
Class  I  use  imposes  extra  costs  for 
manufacturing  plants  that  have  the 
capacity  to  process  this  milk.  The 
witness  presented  an  example  that 
detailed  a  DFA  manufacturing  plant's 
2001  average  daily  processing  capacity, 
referred  to  as  "throughput."  The 
example  illustrated  that  plant 
throughput  was  noticeably  lower  in  the 
fall  months  of  2001,  ranging  fi-om  a  low 
of  795,951  pounds  per  day  to  a  high  of 
1,269,379  pounds  per  day  in  the  spring 
months.  Given  such  significant 
variation,  the  witness  said,  it  is 
necessary  that  the  market  have  the 
available  balancing  capacity  to 
accommodate  such  fluctuations  in 
demand. 

The  DFA  witness  also  noted  that  a 
plant's  manufacturing  costs  have  a 
direct  correlation  to  the  plant's  capacity 
that  is  idled  during  certain  times  of  the 
year.  Diuing  months  of  low  Class  I 
demand,  explained  the  witness, 
manufacturing  plants  operate  at  full 
capacity  resulting  in  lower  per  unit 
costs.  However,  during  months  of  high 
fluid  demand,  the  witness  continued, 
manufacturing  plants  operate  at  less 
than  full  capacity  but  incur  costs  similar 
to  when  plants  are  operated  at  capacity. 
It  is  the  costs  arising  from  idled  or 
unused  capacity  that  is  borne  by  a  few 
pool  manufacturing  plants  of  the  order 
while  their  service  in  balancing  the 
Class  I  demand  of  the  marketplace 
benefits  the  entire  market,  explained  the 
witness.  Therefore,  concluded  the 
witness,  an  assembly  credit  would  help 
producers  who  are  providing  a  service 
of  marketwide  benefit  the  means  to 
recoup  some  of  the  costs  they  are  unable 
to  generate  from  the  marketplace.  The 
DFA  witness  estimated  that  the  blend 
price  would  be  reduced  by 
approximately  2.2  cents  per  cwt  if  the 
assembly  credit  was  adopted. 

Two  Utah  dairy  farmers  testified  in 
support  of  Proposal  8.  The  farmers 
stated  that  since  Federal  order  reform, 
the  Class  I  utilization  in  Utah  has 
dramatically  decreased  which  in  turn 
has  had  a  direct  negative  impact  on  the 
blend  price  Utah  farmers  receive.  The 
dairy  farmers  were  of  the  opinion  that 
the  adoption  of  an  assembly  and 
transportation  credit  would  help  restore 
some  of  the  lost  revenue  represented  by 
a  lower  blend  price. 

A  witness  appearing  on  behalf  of 
Stoker  testified  in  support  of  Proposal  8. 
Another  witness  appearing  on  behalf  of 
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the  Utah  Farmers  Union,  also  testified 
in  support  of  Proposal  8. 

A  witness  appearing  on  behalf  of 
NDA,  testified  in  opposition  to  Proposal 
8.  The  witness  stated  that  currently  only 
one  Federal  order,  the  Upper  Midwest 
order,  has  an  assembly  credit  provision, 
stressing  that  the  marketing  conditions 
of  that  order  are  quite  different  from  the 
Western  order.  In  the  Upper  Midwest, 
the  witness  explained,  farms  tend  to  be 
significantly  smaller  and  it  is  necessary 
to  assemble  milk  from  numerous  farms 
in  order  to  "assemble"  a  full  tanker  load 
of  milk.  The  witness  contrasted  this  by 
explaining  that  most  farms  in  the 
Western  order  are  large  enough  that  a 
single  farm  is  capable  of  shipping  a  full 
tanker  load  of  milk.  The  witness 
concluded  that  it  was  therefore  not 
appropriate  to  provide  credit  for  the 
assembly  of  milk  that  does  not  need 
"assembling." 

The  NDA  witness  also  asserted  that 
the  justification  given  for  an  assembly 
credit — the  need  to  recover  some  of  the 
balancing  costs  of  the  market — is  itself 
inconsistent.  Typically,  the  witness 
said,  balancing  functions  are  provided 
by  manufacturing  plants  for  processing 
milk  when  it  is  not  needed  at  Class  I 
plants.  However,  explained  the  witness, 
the  proposed  assembly  credit  would 
apply  to  those  who  deliver  milk  to  Class 
I  facilities  and  would  not  be  limited  to 
manufacturing  plants  that  actually 
perform  the  balancing  function.  In  this 
regard,  the  witness  indicated,  a  credit 
for  balancing  should  instead  be  paid  to 
those  pool  plants  that  actually  provide 
a  balancing  function  and  not  to  those 
who  supply  milk  to  Class  I  facilities. 

The  witness  concluded  that  NDA  was 
not  aware  of  any  difficulty  of  Western 
order  distributing  plants  obtaining 
necessary  milk  supplies  where  milk 
must  be  assembled  into  a  full  tanker 
load  before  delivery  to  a  pool 
distributing  plant.  Money  should  not  be 
drawn  from  the  Western  order  producer- 
settlement  fund  as  an  assembly  credit 
because  no  "assembly"  actually  takes 
place,  emphasized  the  witness. 

The  NDA  witness  also  opposed  the 
transportation  credit  feature  of  Proposal 
8.  While  there  are  transportation  credits 
in  three  other  Federal  orders,  the 
witness  said,  they  function  in  a  different 
manner  than  that  proposed  for  the 
Western  order.  In  the  Upper  Midwest 
order  transportation  credits  only  apply 
to  transfers  of  milk  between  plants, 
stated  the  witness,  and  not  to  direct 
shipments  from  farms  to  distributing 
plants.  The  witness  also  noted  that  in 
two  southern  orders  where  Class  I  use 
is  high,  transportation  credits  were 
established  to  fund  bringing  milk  into 
the  marketing  area  to  fulfill  all  Class  I 


needs.  However,  the  witness  contrasted. 
Western  order  Class  I  utilization  is 
relatively  low  and  does  not  exhibit  the 
need  for  a  transportation  credit  to 
encourage  shipments  of  milk  to  satisfy 
Class  I  demands. 

The  NDA  witness  also  asserted  that 
the  Western  order  already  has  a  $0.30 
difference  in  the  level  of  applicable 
Class  I  differentials  to  encourage  milk 
shipments  towards  population  centers 
where  most  distributing  plants  are 
located.  Accordingly,  the  witness 
maintained,  there  is  no  need  to  provide 
an  additional  incentive  for  moving  milk 
to  pool  distributing  plants. 

"The  witness  also  predicted  that 
adopting  a  transportation  credit  would 
give  rise  to  disorderly  marketing 
conditions  because  it  would  provide  an 
incentive  for  milk  located  farther  away 
to  be  delivered  to  distributing  plants 
while  milk  located  nearer  would  then 
need  to  be  shipped  to  manufacturing 
plants  located  farther  away.  The  NDA 
witness  concluded  that  there  are  no  cost 
disadvantages  that  would  be  corrected 
by  providing  the  Western  order  with 
transportation  and  assembly  credit 
provisions. 

Two  witnesses  appearing  on  behalf  of 
KDK  and  Gossner  testified  in  opposition 
to  Proposal  8.  The  witnesses  were  of  the 
opinion  that  Western  order  producers 
should  not  be  paying  for  assembly  credit 
for  a  few  pool  plants  that  are  unable  to 
recoup  their  costs  of  balancing.  They 
also  stressed  that  it  was  inappropriate  to 
establish  a  transportation  credit  to 
encourage  the  movement  of  distant  milk 
when  producers  located  nearer  to  pool 
distributing  plants  are  willing  and  able 
to  supply  the  market  without  a  credit. 

A  witness  appeciring  on  behalf  of 
River  Valley  also  testified  in  opposition 
to  Proposal  8.  The  witness  stated  that 
the  order's  blend  price  should  not  be 
reduced  to  pay  for  transportation  and 
assembly  credits.  Instead,  the  witness 
said.  Class  I  plants  should  pay  their 
milk  suppliers  a  direct  delivery 
differential  in  lieu  of  a  transportation 
credit  and  that  the  level  of  the  Class  I 
differential  should  be  increased.  In  that 
way,  the  witness  explained,  the  blend 
price  paid  to  producers  woidd  be 
unaffected. 

Objections  by  several  parties  were 
raised  regarding  evidence  presented  in 
support  of  some  features  of  Proposal  8. 
The  objecting  parties  argued  that  the 
testimony  given  equating  balancing 
costs  with  assembly  costs  was  beyond 
the  scope  of  the  hearing  notice.  The 
objectors  moved  that  such  testimony  be 
stricken  fi-om  the  record.  Objectors 
maintained  that  assembly  costs  and 
balancing  costs  are  two  entirely 
different  concepts.  Because  the  concept 


of  balancing  was  not  noticed  in  the 
hearing  notice,  the  objectors  stressed, 
interested  parties  were  not  prepared  to 
discuss  the  concept  of  balancing.  The 
objectors  also  maintained  that  in 
previous  Federal  order  hearings  where 
assembly  credits  were  proposed, 
balancing  functions  and  associated  costs 
were  never  presented  in  a  context  for 
explaining  the  need  for  an  assembly 
credit. 

The  presiding  Administrative  Law 
Judge  (ALJ)  overruled  the  objection  to 
strike  evidence  regarding  balancing 
costs  fi-om  the  record.  However,  the 
presiding  AL)  found  that  balancing  is 
fundamentally  different  fit)m  assembly. 
Accordingly,  the  ALJ  ruled  the  assembly 
credit  feature  of  Proposal  8  as  being 
beyond  the  scope  of  the  proposal 
presented  in  the  hearing  notice. 

The  record  lacks  sufficient  evidence 
for  the  adoption  of  the  transportation 
and  assembly  credit  proposal.  The 
relative  low  Class  I  utilization  of  the 
Western  marketing  area  characterizes 
the  order  as  a  market  in  which 
manufacturing  predominates.  In  this 
regard,  the  record  makes  clear  that  the 
Class  I  needs  of  the  market  are 
sufficiently  supplied,  even  though 
certain  pooling  provisions  lack  needed 
features.  In  fact,  the  record  evidence 
which  supports  the  adoption  of  a  net 
diversions  feature  for  diverted  milk  by 
distributing  plants  effectively  undercuts 
the  argument  that  somehow  additional 
compensation  or  incentive  should  be 
provided  to  attract  milk  to  distributing 
plants  beyond  that  provided  by  the  level 
of  the  Class  I  differential,  ff  distributing 
plants  engage  in  the  behavior  of 
physically  receiving  milk  and  then 
pumping  the  milk  out  of  the  plant  and 
diverting  it  for  uses  other  than  Class  I, 
it  is  abundantly  clear  that  distributing 
plants  are  certainly  adequately  supplied 
with  milk. 

This  decision  finds  that  the  evidence 
and  testimony  for  the  adoption  of 
Proposal  8  has  more  to  do  with 
proponents  responding  to  the  Western 
order's  improper  and  inadequate 
features  of  pooling  provisions  than  in 
explaining  how  the  "services"  of  a  few 
are  providing  benefit  for  the  entire 
market.  Improper  or  inadequate  features 
of  pooling  provisions  do  not  provide 
justification  for  adopting  this  sort  of 
mechanism  by  which  to  compensate  for 
lower  producer  revenue  resulting  from 
improper  or  inadequate  features  of 
pooling  provisions. 

Additionally,  this  decision  agrees 
with  the  ALJ's  determination  that  the 
assembly  credit  portion  of  Proposal  8  is 
beyond  the  scope  of  the  hearing  notice. 
For  this  reason  alone  the  proposal 
warrants  denial.  As  indicated  by  NDA, 
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ol  testimony  explaining 

balancing  costs  as  a 

used  manufacturing 

while  diminimus 
nilk  assembly  and 

was  offered. 


4.  Pooling  Pro  vision  Clarifications 

Proposals  i:  i  and  16,  seeking  to  clarify 
order  languagi  \  in  the  Producer  and 
Producer  milk  provisions  of  the  Western 
order,  should  je  adopted  immediately. 
Currently  the  Producer  provision  does 
not  list  Class  I  milk  at  nonpool  plants 
as  a  type  of  ut  lization  that  a  handler 
can  opt  to  not  pool  without  causing  a 
producer  to  lo  >e  producer  status.  The 
current  Prodw  :er  milk  definition  does 
not  allow  a  da  ry  farmer  who  lost 
producer  statu  s  to  again  qualify  milk  for 
diversion  unti  delivery  of  one  days' 
milk  producti(  n  has  been  received  at  a 
pool  plant. 

Proposal  15,  offered  by  the  Western 
order  Market  V  .dministrator  (MA),  seeks 
to  modify  the   'roducer  provision  by 
adding  Class  I  utilization  of  milk  at  a 
non-pool  plani  as  a  type  of  milk 
utilization  a  h<  ndler  may  elect  to  not 
pool  without  j(  opardizing  the  producer 
status  of  that  producer.  Proposal  16,  also 
offered  by  the  AA.  seeks  to  modify  the 
Producer  milk  provision  by  allowing  a 
dairy  farmer  to  re-qualify  for  producer 
status  in  the  sa  me  manner  that  a  dairy 
farmer  who  ha  never  qualified  can  have 
their  milk  poo!  ed  on  the  order. 

Witnesses  aj  pearing  on  behalf  of  DFA 
and  NDA  testif  ed  in  support  of 
Proposals  15  ai  id  16.  The  witnesses 
stated  that  botl  proposals  make 
necessary  chan  ^es  to  the  order  that 
reflect  current  narket  needs. 
Furthermore.  Si  lid  the  witnesses,  the 
changes  will  as  5ist  in  the  interpretation 
and  administra  ion  of  the  order.  Neither 
proposal  receiv  ed  opposition  testimony. 

5.  Determinatic  n  of  Emergency 
Marketing  Com  fitions 

Evidence  pre  sented  at  the  hearing 
establishes  that  the  pooling  standards  of 
the  Western  or(  er  are  inadequate  and 
have  resulted  ij  the  unwarranted 
erosion  of  the  b  end  price  received  by 
producers  who  are  serving  the  Class  1 
needs  of  the  ms  rket  and  should  be 
changed  on  an  i  tmergency  basis.  The 
unwarranted  er  jsion  of  such  producers' 
blend  prices  ste  ms,  in  part,  from 
improper  perfoi  mance  standard  features 
as  they  relate  tc  pool  supply  plants, 
from  inadequate :  features  as  they  relate 
to  producer  mil  c  diversions  by 
distributing  pla  its,  and  the  PBTH 
provision„Thes3  shortcomings  of  the 


pooling  provisions  have  allowed  milk 
that  does  not  provide  consistent  and 
reasonable  service  in  meeting  the  needs 
of  the  Class  I  market  to  be  pooled  on  the 
Western  order.  Additionally,  the  PBTH 
provision  gives  rise  to  disorderly 
marketing  conditions  and  renders  the 
order  unable  to  establish  prices  to 
handlers  that  are  uniform. 
Consequently,  it  is  determined  that 
emergency  marketing  conditions  exist 
and  the  issuance  of  a  recommended 
decision  is  therefore  being  omitted.  The 
record  clearly  establishes  a  basis  as 
noted  above  for  amending  the  order  on 
an  interim  basis  and  the  opportunity  to 
file  written  exceptions  to  the  proposed 
amended  order  remains. 

Evidence  presented  at  the  hearing  also 
establishes  that  California  milk  pooled 
simultaneously  on  the  California  State- 
operated  order  and  a  Federal  order,  a 
practice  commonly  referred  to  as  double 
dipping,  would  render  the  Pacific 
Northwest  milk  order  and  does  render 
the  Western  milk  order  unable  to 
establish  prices  that  are  uniform  to 
producers  and  to  handlers  and 
contributes  to  the  unwarranted  erosion 
of  milk  prices  to  Western  producers  and 
the  erosion  of  milk  prices  that  could 
result  to  producers  supplying  milk  for 
the  Pacific  Northwest  marketing  area 
should  double  dipping  occiu  in  the 
Pacific  Northwest  marketing  area. 

In  view  of  this  situation,  an  interim 
final  rule  amending  the  orders  should 
be  issued  as  soon  as  the  procedures  are 
completed  to  determine  the  approval  of 
producers  whose  milk  is  pooled  in  both 
the  Pacific  Northwest  and  Western 
orders. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs,  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Pacific 
Northwest  and  Western  orders  were  first 
issued  and  when  they  were  amended. 
The  previous  findings  and 
determinations  are  hereby  ratified  and 


confirmed,  except  where  they  may 
conflict  with  those  set  forth  herein. 
The  following  findings  are  hereby 
made  with  respect  to  the  aforesaid 
marketing  agreements  and  orders: 

(a)  The  interim  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  Section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  areas,  and  the 
minimum  prices  specified  in  the  interim 
marketing  agreements  and  the  orders,  as 
hereby  proposed  to  be  amended,  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(c)  The  interim  marketing  agreements 
and  the  orders,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  the 
marketing  agreements  upon  which  a 
hearing  has  been  held. 

Interim  Marketing  Agreement  and 
Interim  Order  Amending  the  Orders 

Annexed  hereto  and  made  a  part 
hereof  are  two  documents,  an  Interim 
Marketing  Agreement  regulating  the 
handling  of  milk,  and  an  Interim  Order 
amending  the  orders  regulating  the 
handling  of  milk  in  the  Pacific 
Northwest  and  Western  marketing  areas, 
which  have  been  decided  upon  as  the 
detailed  and  appropriate  means  of 
effectuating  the  foregoing  conclusions. 

It  is  hereby  ordered  that  this  entire 
tentative  decision  and  the  interim  order 
and  the  interim  marketing  agreement 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval 
and  Representative  Period 

The  month  of  April  2002  is  hereby 
determined  to  be  the  representative 
period  for  the  purpose  of  ascertaining 
whether  the  issuance  of  the  order,  as 
amended  and  as  hereby  proposed  to  be 
amended,  regulating  the  handling  of 
milk  in  the  Pacific  Northwest  and 
Western  marketing  areas  is  approved  or 
favored  by  producers,  as  defined  under 
the  terms  of  the  orders  as  hereby 
proposed  to  be  amended,  who  during 
such  representative  period  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing 
areas. 
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List  of  Subfects  in  7  CFR  Part  1124  and 
1135 

Milk  marketing  orders. 

Dated:  August  8.  2003. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

Interim  Order  Amending  the  Orders 
Regulating  the  Handling  of  Milk  in  the 
Pacific  Northwest  and  Western 
Marketing  Areas 

This  interim  order  shall  not  become 
effective  imless  and  until  the 
requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have 
been  met. 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  orders  were 
first  issued  and  when  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreements  and  to  the  orders  regulating 
the  handling  of  milk  in  the  Pacific 
Northwest  and  Western  marketing  areas. 
The  hearing  was  held  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  and  the  applicable 
rules  of  practice  and  procediure  (7  CFR 
part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  orders  as  hereby 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  Section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  eiforesaid  marketing  area. 
The  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(3)  The  said  orders  as  hereby 
amended  regulate  the  handling  of  milk 
in  the  same  manner  as,  and  is  applicable 
only  to  persons  in  the  respective  classes 
of  industrial  or  commercial  activity 
specified  in,  the  marketing  agreements 
upon  which  a  hearing  has  been  held. 


Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Pacific 
Northwest  and  Western  marketing  areas 
shall  be  in  conformity  to  and  in 
compliance  with  the  terms  and 
conditions  of  the  orders,  as  amended, 
and  as  hereby  amended,  as  follows: 

PART1 124— MILK  IN  THE  PACIRC 
NORTHWEST  MARKETING  AREA 

l.The  authority  citation  for  7  CFR  part 
1124  and  1135  continues  to  read  as 
follows: 

Authority:  7  U.S.C.  601-674, 

2.  Section  1124.13  is  amended  by: 

(a)  Revising  the  introductory  text;  and 

(b)  Adding  a  new  paragraph  (f). 
■The  revision  and  addition  read  as 

follows: 

§1124.13    Producer  milk. 

Except  as  provided  for  in  paragraph 
(f)  of  this  section,  Producer  milk  means 
the  skim  milk  (or  skim  milk  equivalent 
of  components  of  skim  milk),  including 
nonfat  components,  and  butterfat  in 
milk  of  a  producer  that  is: 
***** 

(f)  Producer  milk  shall  not  include 
milk  of  a  producer  that  is  subject  to 
inclusion  and  participation  in  a 
marketwide  equalization  pool  under  a 
milk  classification  and  pricing  program 
imposed  under  the  authority  of  a  State 
government  maintaining  marketwide 
pooling  of  returns. 

PART  1135— MILK  IN  THE  WESTERN 
MARKETING  AREA 

3.  Section  1135.7  is  amended  by 
adding  a  new  paragraph  (c)(5). 

The  addition  reads  as  follows: 

§1135.7    Pool  plant. 

***** 

(c)*  *  * 

(5)  Shipments  used  in  determining 
qualifying  percentages  shall  be  milk 
transferred  or  diverted  to  and  physically 
received  by  distributing  pool  plants,  less 
any  transfers  of  bulk  fluid  milk  products 
from  such  distributing  pool  plants. 


§1135.11    [Removed] 

4.  Section  1135.11  is  removed. 

5.  Section  1135.13  is  amended  by: 

(a)  Revising  the  introductory  text. 

(b)  Revising  paragraph  (d)(1); 

(c)  Redesignating  paragraph  (d)(3) 
through  (d)(6)  as  (d)(4)  through  (d)(7); 

(d)  Adding  a  new  paragraph  (d)(3); 
and 

(e)  Adding  a  new  paragraph  (e). 
■The  revisions  and  additions  read  as 

follows: 


§1135.13    Producer  milk. 

Except  as  provided  for  in  paragraph 
(e)  of  this  section.  Producer  milk  means 
the  skim  milk  (or  skim  milk  equivalent 
of  components  of  skim  milk),  including 
nonfat  components,  and  butterfat  in 
milk  of  a  producer  that  is: 

*  *        *        *        * 

(d)*  *  * 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  unless  at  least  one 
day's  milk  production  of  such  dairy 
farmer  has  been  physically  received  as 
producer  milk  at  a  pool  plant  and  the 
dairy  farmer  has  continuously  retained 
producer  status  since  that  time.  If  a 
dairy  farmer  loses  producer  status  under 
the  order  in  this  part  (except  as  a  result 
of  a  temporary  loss  of  Grade  A 
approval),  the  dairy  farmer's  milk  shall 
not  be  eligible  for  diversion  unless  one 
day's  milk  production  has  been 
physically  received  as  producer  milk  at 
a  pool  plant  during  the  month; 
***** 

(3)  Receipts  used  in  determining 
qualifying  percentages  shall  be  milk 
transferred  to,  diverted  to,  or  delivered 
from  farms  of  producers  pursuant  to 
§  1000.9(c)  and  physically  received  by 
plants  described  in  §  1135.7(a)  or  (b), 
less  any  transfers  of  diversions  of  bulk 
fluid  milk  products  from  such  pool 
distributing  plants. 
***** 

(e)  Producer  milk  shall  not  include 
milk  of  a  producer  that  is  subject  to 
inclusion  and  participation  in  a 
raarketuide  equalization  pool  under  a 
milk  classification  and  pricing  program 
imposed  under  the  authority  of  a  State 
government  maintaining  marketwide 
pooling  of  returns. 

6.  Section  1135.12  is  amended  by: 

(a)  Revising  paragraph  (b)(5). 

■The  revision  reads  as  follows: 

§1135.12    Producer. 

*  *       f  *         *         • 

(b)*   *   * 

(5j  A  dairy  farmer  whose  milk  was 
received  at  a  nonpool  plant  during  the 
month  from  the  same  farm  (except  a 
nonpool  plant  that  has  no  utilization  of 
milk  products  in  any  class  other  than 
Class  II,  Class  HI,  or  Class  IV)  as  other 
than  producer  milk  under  the  order  in 
this  part  or  any  other  Federal  order. 
Such  a  dairy  farmer  shall  be  known  as 
a  dairy  farmer  for  other  markets. 


Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  Certain  Marketing 
Areas 

The  parties  hereto,  in  order  to  effectuate 
the  declared  policy  of  the  Act,  and  in 
accordance  with  the  rules  of  practice  and 
procedure  effective  thereunder  (7  CfR  part 
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agreement  emd 
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into  this  marketing 
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ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  dociunent  proposes  to 
adopt  a  new  airworthiness  directive 
(.AD)  that  would  apply  to  all  AeroSpace 
Technologies  of  Australia  Pty  Ltd. 
(ASTA)  Models  N22B  and  N24A 
airplanes.  This  proposed  AD  would 
require  you  to  visually  inspect  the 
ailerons  for  damage  and  replace  if 
necessary;  adjust  the  engine  power 
levers  aural  warning  micros  witches;  set 
flap  extension  and  flap  down  operation 
limitations;  and  fabricate  and  install 
cockpit  flap  extension  and  flap  down 
operation  restriction  placards.  This 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAl)  issued  by  the  airworthiness 
authority  for  Australia.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  damage  to  the 
aileron  due  to  airplane  operation  and 
pre-existing  and  undetected  damage, 
which  could  result  in  failure  of  the 
aileron.  Such  failure  could  lead  to 
reduced  or  loss  of  control  of  the 
airplane. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  September  19,  2003. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2003-CE-21-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2003-CE-21-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Nomad  Operations,  Aerospace  Support 
Division,  Boeing  Australia,  PO  Box  767, 
Brisbane,  QLD  4000  Australia; 
telephone  61  7  3306  3366;  facsimile  61 
7  3306  3111.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Atmur.  Aerospace  Engineer,  FAA,  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramount  Boulevard,  Lakewood, 
California  90712;  telephone  (562)  627- 
5224;  facsimile  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  conunents  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  proposed  rule's  docket 
number  and  submit  your  comments  to 
the  address  specified  under  the  caption 
ADDRESSES.  We  will  consider  all 
comments  received  on  or  before  the 
closing  date.  We  may  amend  this 
proposed  rule  in  light  of  comments 
received.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your  mailed 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2003-CE-21-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Civil  Aviation  Safety 
Authority  (CASA),  which  is  the 
airworthiness  authority  for  Australia, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  ASTA 
Models  N22B  and  N24A  airplanes.  The 
CASA  reports  several  incidents  of 
ailerons  incurring  damage  during  flight. 
Extensive  tests  and  analysis  revealed 
that  the  cause  of  the  damage  to  the 
ailerons  is  a  result  of  operation  outside 
approved  limits  and  undetected  pre- 
existing damage.  This  condition  causes 
the  aileron  to  flutter  as  well  as  damage 
and  failiue. 

The  CASA  lowered  the  operational 
limits  of  the  affected  airplanes  in  order 
to  prevent  damage  from  occiuring. 
Additional  reports  of  aileron  flutter 
have  been  received  even  when  operating 
within  these  lower  approved  limits. 

As  a  precautionary  measure,  the 
CASA  is  further  restricting  flight 
operations. 
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What  are  the  consequences  if  the 
condition  is  not  corrected?  If  this 
condition  is  not  corrected,  it  could 
result  in  aileron  failure.  Such  failing 
could  lead  to  reduced  or  loss  of  control 
of  the  airplane. 

Is  there  service  information  that 
applies  to  this  subject?  ASTA  has  issued 
Nomad  Alert  Service  Bulletin  ANMD- 
57-18,  dated  December  19,  2002. 

What  are  the  provisions  of  this  service 
information?  The  service  biilletin 
includes  procedures  for: 
— Adjusting  the  engine  power  levers 

aiu^l  warning  microswitches; 
— Setting  flap  extension  and  flap  down 

operation  limitations;  and 
— Fabricating  and  installing  cockpit  flap 

extension  and  flap  dov^m  operation 

restriction  placards. 

What  action  did  the  CASA  take?  The 
CASA  classified  this  service  bulletin  as 
mandator^'  and  issued  Australian  AD/ 
GAF-N22/69,  Amendment  4,  dated 
February  27,  2003,  in  order  to  ensure 
the  continued  airworthiness  of  these 
airplanes  in  Australia. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactiu-ed  in  Australia  and  are  type 


Labor  cost 


certificated  for  operation  in  the  United 
States  under  the  provisions  of  secdon 
21.29  of  the  Federal  Aviation 
Regtilations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CASA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  CASA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 

— The  luisafe  condition  referenced  in 
this  docimient  exists  or  could  develop 
on  other  ASTA  Models  N22B  and 
N24A  airplanes  of  the  same  type 
design  that  are  on  the  U.S.  registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  imsafe  condition. 


What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  visually  inspect  the 
ailerons  for  damage  and  replace  if 
necessary,  and  incorporate  the  actions 
in  the  previously-referenced  service 
bulletin. 

How  does  the  revision  to  14  CFR  part 
39  affect  this  proposed  AD?  On  July  10, 
2002,  FAA  published  a  new  version  of 
14  CFR  part  39  (67  FR  47997,  July  22, 
2002),  which  governs  FAA's  AD  system. 
This  regulation  now  includes  material 
that  relates  to  special  flight  permits, 
alternative  methods  of  compliance,  and 
altered  products.  This  material 
previously  was  included  in  each 
individual  AD.  Since  this  material  is 
included  in  14  CFR  part  39,  we  will  not 
include  it  in  future  AD  actions. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AI3  impact?  We  estimate  that 
this  proposed  AD  affects  10  airplanes  in 
the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/ operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  inspection: 


1  workhours  x  $60  per  hour  =  $60  _. 


Parts  cost 


Not  applicable 


Total 
cost  per 
airplane 


$60 


Total  cost 

on  U.S. 

operators 


10  X  $60  =  $600 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  would  be  required  based  on  the 


results  of  this  proposed  inspection.  We 
have  no  way  of  determining  the  number 


of  airplanes  that  may  need  such  repair/ 
replacement: 


Labor  cost 


10  workhours  x  $60  per  hour  =  $600 


Parts  cost        Total  cost  per  airplane 


$1,250 


$600  ••-$1,250  =  $1,850 


We  estimate  the  following  costs  to 
accomplish  the  proposed  modifications: 


Latx)r  cost 


10  workhours  x  $60  per  hour  =  $600 


Parts  cost 


$100 


Total 
cost  per 
airplane 


$700 


Total  cost 

on  U.S. 

operators 


$700  X  10  =  $7,000 


Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu«s  (44 
FR  11034,  February  26,  1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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in  14  CFR  Part  39 

transpohation,  Aircraft,  Aviation 


List  of  Subjef^ 

Air 
safety.  Safety 

The  Proposec 


rie 


Accordingl  r 
delegated  to 
the  Federal  Aviation 
proposes  to  ai  aend 
Federal  Aviation 
part  39)  as  fol 


(1)  Visually  inspfecl 
hand  (RH)  aijerons 
tion,  bending 
place  any  dariaged 


the 


"RECOMMENDED 
AT 


cr 


LESS 


fre 


(2)  Adjust  the 
landing    gear 
switches  and 

(3)  For  Model 
(i)  Fabricate 

lowing  words 

and  install  th^e 

panel  within 
(A) 

OR  20  DEC 
(B)    'USE   10 

AND  LANDINO 

CEED    20° 

FLIGHT 

WILL    INITIATE 

SURE  OF 
(ii)  Incorporate 

limitation  secti(>n 

ual  (AFM); 

(A)  Limit  the 
grees;  and 

(B)  Limit  flaps 
flap. 

(4)  For  Model  NaJtA 
(i)  Fabricate  a 
»     lowing  words 

and  install  th 

panel  within  thi 
(A)     USE    10 

LANDING—' 

10°    FLAP 

LANDING 

TIATE    FOR 

LESS  THAN 
(ii)  Incorporate 

limitation  secti()n 

ual  (AFM): 

(A)  Limit  the 
grees;  and 

(B)  Umit  flaps 
10°  flap. 


GE>kR 


3( 

thj 


(e)  Can  I  comp  y 
way?  To  use  an  a 
compliance  or  ad 
follow  the  procec  u 
these  requests  to 
Office.  Small  Airplane 
information  on 


1  ai  V 
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Amendment 


.  under  the  authority 
by  the  Administrator, 
Administration 
part  39  of  the 
Regulations  (14  CFR 
ows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Aerospace  Technologies  of  Australia  PTY 
LTD.:  Docket  No.  20a3-CE-21-AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  N22B  and  N24A 


airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  damage  to  the  aileron  due  to 
airplane  operation  and  pre-existing  and 
undetected  damage,  which  could  result  in 
failure  of  the  aileron.  Such  failure  could  lead 
to  reduced  or  loss  of  control  of  the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


the  left-hand  (LH)  and  righf- 
for  damage  {i.e.,  dlstor- 
impact  marks).  Repair  or  re- 
aileron  found.. 


engine  power  lever  actuated 
up"    aural    waming    micro- 
I  hen  perform  a  ground  test, 
airplanes: 
plajcards  that  incorporate  the  fol- 
using  at  least  1/8-inch  letters) 
placards  on  the  instrument 
pilot's  clear  view: 

APPROACH  FLAPS  10 
90  KIAS ': 

20°  FLAP  FOR  TAKE-OFF 

I— WARNING— DO  NOT  EX- 

I  LAP     EXTENSION     DURING 

LAf^ING    GEAR    UP    WARNING 

FOR    A    TORQUE    PRES- 

THAN  30  PSI";  and 

following  information  into  ffie 

of  the  Airplane  Flight  Man- 


Compliance 


Inspect  within  the  next  50  hours  time-in-serv- 
ice (TIS)  after  the  effective  date  of  this  AD. 
unless  already  accomplished.  Repair  or  re- 
place prior  to  furttier  flight  after  the  inspec- 
tion. 

Within  the  next  50  hours  time-ln-sen/ice  (TIS) 
after  the  effective  date  of  this  AD,  unless  al- 
ready accomplished 

Within  the  next  50  hours  time-in-service  (TIS) 
I  after  the  effective  date  of  this  AD,  unless  al- 
ready accomplished. 


Procedures 


maj  imum  flap  extension  to  20  de- 

ddwn  operations  landing  for  10° 

airplanes: 
placard  that  incorporates  the  fol- 
using  at  least  Vs-inch  letters) 
placard  on  the  instmment 
pilot's  clear  view: 
■LAP    FOR    TAKE-OFF   AND 
WiiRNING— DO    NOT    EXCEED 
EXTENSION    DURING    FLIGHT, 
UP  WARNING  WILL  INI- 
TORQUE    PRESSURE   OF 
PSI ";  and 

following  information  into  the 
of  the  Airplane  Flight  Man- 


Within  the  next  50  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD,  unless  al- 
ready accomplished. 


max  mum  flap  extension  to  10  de- 
diiwn  operations  for  landing  to 


In   accordance  with   the  applicable   mainte- 
nance manual. 


In  accordance  with  Nomad  Alert  Service  Bul- 
letin ANMD-57-18,  dated  December  19, 
2002. 

In  accordance  with  Normad  Alert  Service  Bul- 
letin ANMD-57-18,  dated  December  19, 
2002.  Accomplish  the  limitations  of  para- 
graph (d)(4)(ii)(A)  and  (d)(4)(ii)(B)  of  this  AD 
by  inserting  a  copy  of  the  AD  into  the  Limi- 
tations Section  of  the  flight  manual.  The 
owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section 
43.7  of  the  Federal  Aviation  Regulations 
(14  CFR  43.7)  may  accomplish  this  flight 
manual  insertion  and  the  placard  require- 
ments of  paragraph  (d)(4)(i)(A)  and 
(d)(4)(i)(B)  of  this  AD.  Make  an  entry  into 
the  aircraft  records  showing  compliance  wit 
these  portions  of  the  AD  in  accordance  with 
section  43.9  of  the  Federal  Aviation  Regula- 
tions (14  CFR  43.9). 


In  accordance  with  Nomad  Alert  Service  bul- 
letin ANMD-57-18,  dated  December  19, 
2002.  Accomplish  the  limitations  of  para- 
graphs (d)(5)(ii)(A)  and  (d)(5)(ii)(B)  of  this 
AD  by  inserting  a  copy  of  the  AD  into  the 
Limitations  Section  of  the  flight  manual,  the 
owner/operator  holding  at  least  a  private 
pilot  certificate  as  authorized  by  section 
43.7  of  the  Federal  Aviation  Regulations 
(14  CFR  43.7)  may  accomplish  this  flight 
manual  insertion  and  the  placard  require- 
ment of  paragraph  (d)(5)(i)(A)  of  this  AD. 
Make  an  entry  into  the  aircraft  records 
showing  compliance  with  these  portions  of 
the  AD  in  accordance  with  section  43.9  of 
the  Federal  Aviation  Regulations  (14  CFR 
43.9). 


with  this  AD  in  any  other 
temative  method  of 
ust  the  compliance  time, 
res  in  14  CFR  39.19.  Send 
he  Manager.  Standards 
Directorate.  For 
already  approved 


alternative  methods  of  compliance,  contact 
Ron  Atmur,  Aerospace  Engineer,  FAA,  Los 
Angeles  Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood,  California 
90712;  telephone  (562)  627-5224;  facsimile 
(562)  627-5210. 


(0  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Nomad  Operations,  Aerospace  Support 
Division,  Boeing  Australia,  PO  Box  767, 
Brisbane,  QLD  4000  Australia;  telephone  61 
7  3306  3366;  facsimile  61  7  3306  3111.  You 
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may  view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust,  Room  506,  Kansas  City,  Missouri 
64106. 

Note:  The  subject  of  this  AD  is  addressed 
in  Australian  AD/GAF-N22/69,  Amendment 
4,  dated  February  27,  2003. 

Issued  in  Kansas  City,  Missouri,  on  August 
12,  2003. 
Diane  K.  Malone, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(PR  Doc.  03-20984  Filed  8-15-03;  8:45  am] 
BILLING  CODE  4S10-13-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

33  CFR  Part  117 
[CGD08-^)3-030] 
RIN  162&-AA09 

Drawbridge  Operation  Regulations; 
Inner  Harbor  Navigation  Canal,  New 
Orleans,  LA 

agency:  Coast  Guard,  DHS. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
change  the  regulation  governing  the 
operation  of  the  SR  46  (St.  Claude 
Avenue)  bridge,  mile  0.5  (Gulf 
Intracoastal  Water  Way  (GIWW)  mile  6.2 
East  of  Harvey  Lock),  the  SR  39  (Judge 
Seeber/Claibome  Avenue)  bridge,  mile 
0.9  (GIWW  mile  6.7  East  of  Harvey 
Lock),  and  the  Florida  Avenue  bridge, 
mile  1.7  (GIWW  mile  7.5  East  of  Harvey 
Lock),  across  the  Inner  Harbor 
Navigation  Canal  in  New  Ch-leans, 
Ch'leans  Parish,  Louisiana.  New  traffic 
studies  indicate  that  rush  hour 
vehicular  traffic  has  increased 
congestion  across  all  three  bridges.  This 
proposed  regulation  change  would 
increase  the  time  that  the  bridges  would 
be  open  to  vehicular  traffic  (closed  to 
vessel  traffic)  by  15  minutes  in  the 
morning  and  afternoon  and  begin  the 
afternoon  closure  one  hour  and  15 
minutes  earlier. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
October  17,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Conunander 
(obc).  Eighth  Coast  Guard  District,  501 
Magazine  Street,  New  Orleans, 
Louisiana  70130-3396.  The 
Commander,  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 


docimients  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
the  Bridge  Administration  office 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kay  Wade,  Bridge  Administration 
Branch,  504-589-2965. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CGD08-03-030], 
indicate  the  specffic  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  vrill  consider  all 
comments  and  material  received  diiring 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do -not  now  plan  to  hold  a  public 
meeting.  You  may  submit  a  request  for 
a  meeting  by  writing  to  Commander, 
Eighth  Coast  Guard  District,  Bridge 
Administration  Branch  at  the  address 
imder  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
announced  by  a  later  notice  in  the 
Federal  Register. 

Background  and  Purpose 

The  U.S.  Coast  Guard,  at  the  request 
of  a  state  representative  and  the  owner 
of  two  of  the  three  bridges  crossing  the 
Inner  Harbor  Navigation  Canal  in  New 
Orleans,  Orleans  Parish,  Louisiana, 
proposes  to  change  the  times  of  the 
existing  drawbridge  operation 
regulation.  Curi-ently,  all  three  bridges 
remain  closed  to  navigation  and  open  to 
vehicular  traffic  during  the  morning  and 
afternoon  commuter  rush  hours.  The  SR 
46  (St.  Claude  Avenue)  bascule  span 
highway  bridge  at  mile  C.5,  the  SR  39 
(Judge  Seeber/Claibome  Avenue) 
vertical  lift  span  highway  bridge  at  mile 
0.9,  and  the  Florida  Avenue  bascule 
span  highway  and  railroad  bridge  at 
mile  1.7  are  governed  by  33  CFR 
117.458,  which  states  that  the  draw  of 
these  three  bridges  shall  open  on  signal; 
except  that,  from  6:45  a.m.  to  8:30  a.m. 
and  from  4:45  p.m.  to  6:45  p.m.. 


Monday  through  Friday,  except  Federal 
holidays,  the  draws  need  not  open  for 
the  passage  of  vessels.  The  draws  shall 
open  at  any  time  for  a  vessel  in  distress. 

In  an  effort  to  reassess  and  accurately 
determine  the  needs  of  the  commuters 
who  cross  these  three  bridges  in  the 
morning  and  afternoon  en  route  to  and 
from  work  in  the  Lower  Ninth  Ward 
area  of  New  Orleans  and  in  St.  Bernard 
Parish,  the  Port  of  New  Orleans  hired 
Urban  Systems  to  perform  a  new  traffic 
study.  The  March  2003  traffic  study 
revealed  the  average  peak  periods  for 
vehicular  traffic  crossing  the  SR  46  (St. 
Claude  Avenue)  and  the  Florida  Avenue 
bridges  are  from  6:30  a.m.  to  8:30  a.m. 
and  from  3:30  p.m.  to  5:45  p.m.  This 
marks  a  shift  from  the  peak  traffic  times 
currently  reflected  in  the  regulation  that 
was  based  on  a  traffic  study  completed 
in  October  1999. 

Traffic  counts  for  the  SR  39  (Judge 
Seeber/Claibome  Avenue)  bridge  were 
not  conducted.  However,  the  Claiborne 
Avenue  bridge  is  located  in  close 
proximity  to  the  other  two  bridges  and 
is  expected  to  exhibit  similar  traffic 
patterns.  The  Claiborne  Avenue  bridge 
provides  a  vertical  clearance  of  40  feet 
above  Mean  High  Water  in  the  closed  to 
navigation  position  and  is  therefore 
expected  to  have  less  impact  on  vessel 
traffic  than  the  other  two  bridges. 

A  review  of  the  bridge  tender  logs 
revealed  that  adjusting  the  marine  traffic 
closures  to  coordinate  with  vehicular 
rush  hovu-  traffic  should  not 
significantly  impact  the  flow  of  marine 
traffic. 

Allowing  the  bridges  to  remain  closed 
to  marine  traffic  during  times  that 
coincide  vrith  the  heaviest  vehicular 
traffic  counts  would  help  to  relieve  the 
morning  and  afternoon  rush  hour 
commuter  traffic  congestion  across  the 
bridges  while  having  minimal  impact  on 
vessel  traffic. 

Discussion  of  Proposed  Rule 

The  proposed  rule  change  to  33  CFR 
117.458  would  allow  the  bridges  across 
the  Inner  Harbor  Navigation  Canal  in 
New  Orleans,  Louisiana,  at  mile  0.5,  0.9, 
and  1.7  to  remain  closed  to  navigation 
beginning  at  6:30  a.m.  instead  of  6:45 
a.m.  and  remain  closed  until  8:30  a.m. 
In  the  afternoon,  the  closure  time  would 
begin  earlier  at  3:30  p.m.  and  end  at 
5:45  p.m.  instead  of  6:45  p.m.  These 
changes  would  more  closely  coincide 
with  peak  rush  hour  traffic. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regidatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
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Assistance  for  ^mall  Entities 

Under  sectio  i  213(a)  of  the  Small 
Business  Regul  itory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assi  st  small  entities  in 
understanding  his  proposed  rule  so  that 
they  can  better  svaluate  its  effects  on 
them  and  parti(  ipate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organ  zation,  or  governmental 
jurisdiction  an<  you  have  questions 


concerning  its  provisions  or  options  for 
compliance,  please  contact  the  Eighth 
Coast  Guard  District  Bridge 
Administration  Branch  at  the  address 
above. 

Collection  of  Infomiation 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 


Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Enviromnent 

We  have  analyzed  this  rule  under 
Commandant  Instruction  M16475.1D, 
which  guides  the  Coast  Guard  in 
complying  with  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  (42  U.S.C.  4321-4370f).  and 
have  concluded  that  there  are  no  factors 
in  this  case  that  would  limit  the  use  of 
a  categorical  exclusion  under  section 
2.B.2  of  the  Instruction.  Therefore,  this 
rule  is  categorically  excluded,  under 
figure  2-1,  paragraph  (32)(e),  of  the 
Instruction,  from  further  environmental 
documentation.  Paragraph  (32)(e) 
excludes  the  promulgation  of  operating 
regulations  or  procedures  for 
drawbridges  from  the  environmental 
documentation  requirements  of  NEPA. 
Since  this  rule  will  alter  the  normal 
operating  conditions  of  the  drawbridges, 
it  falls  within  this  exclusion.  A  final 
"Environmental  Analysis  Check  List" 
and  a  final  "Categorical  Exclusion 
Determination"  are  available  in  the 
docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 
Regulations 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

-  1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 
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Authority:  33  U.S.C.  499;  Department  of 
Homeland  Security  Delegation  No.  0170.1;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  In  §  117.458,  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 1 7.458    Inner  Hartjor  Nevigat ion  Canal, 
New  Orleans. 

(a)  The  draws  of  the  SR  46  (St.  Claude 
Avenue)  bridge,  mile  0.5  (GIWW  mile 
6.2  East  of  Harvey  Lock),  the  SR  39 
(Judge  Seeber/Claibome  Avenue)  bridge, 
mile  0.9  (GIWW  mile  6.7  East  of  Harvey 
Lock),  and  the  Florida  Avenue  bridge, 
mile  1.7  (GIWW  mile  7.5  East  of  Harvey 
Lock),  shall  open  on  signal;  except  that, 
from  6:30  a.m.  to  8:30  a.m.  and  from 
3:30  p.m.  to  5:45  p.m.,  Monday  through 
Friday,  except  federal  holidays,  the 
draws  need  not  open  for  the  passage  of 
vessels.  The  draws  shall  open  at  any 
time  for  a  vessel  in  distress. 


Dated:  August  6.  2003. 

R.F.  Duncan, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 

[FR  Doc.  03-21088  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Parts  219  and  294 
RIN  0596-AC05 

National  Forest  System  Land  and 
Resource  Management  Planning; 
Special  Areas;  Roadless  Area 
Conservation 

agency:  Forest  Service,  USDA. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  extension  of  comment 

period. 

^^ 

SUMMARY:  Notice  is  hereby  given  that 
the  public  comment  period  is  being 
extended  for  the  advance  notice  of 
proposed  rulemaking  (ANPR)  published 
on  July  15,  2003  (68  FR  41864)  to  solicit 
public  input  concerning  the 
applicability  of  the  roadless  area 
conservation  rule  published  on  January 
12,  2001  (66  FR  3244)  (the  roadless 
rule),  to  both  the  Tongass  and  the 
Chugach  National  Forests  in  Alaska. 
The  original  comment  period  for  this 
ANPR  ended  on  August  14,  2003. 

On  July  10.  2001,  the  Forest  Service 
published  an  ANPR  (66  FR  35918) 
seeking  public  comment  concerning 
how  best  to  proceed  with  long-term 
protection  and  management  of 


inventoried  roadless  areas.  The  2001 
ANPR  expressed  the  Department's  belief 
that  inventoried  roadless  areas  contain 
important  environmental  values  that 
warrant  protection,  and  identified  a  set 
of  principles  that  would  guide  the 
Department  in  addressing  this  subject. 
This  second  ANPR  solicits  further 
public  input  concerning  the 
applicability  of  the  roadless  rule  to  both 
the  Tongass  and  the  Chugach  National 
Forests  in  Alaska. 

In  conjunction  with  this  notice,  the 
agency  is  publishing  a  separate  notice  of 
extension  of  the  comment  period  for  the 
proposed  rule  published  on  July  15, 
2003  (68  FR  41865).  to  amend 
regulations  concerning  the  roadless  rule 
to  temporarily  exempt  the  Tongass 
National  Forest  from  prohibitions 
against  timber  harvest,  road 
construction,  and  reconstruction  in 
inventoried  roadless  areas  until  a  final 
rule  is  promulgated  as  announced  by 
the  Forest  Service  in  the  2001  ANPR. 
The  extension  notice  for  the  proposed 
rule  hjis  been  published  elsewhere  in 
the  same  part  of  today's  Federal 
Register. 

The  agency  has  received  a  large 
volume  of  responses  to  the  advance 
notice  of  proposed  rulemaking  thus  far;- 
and  therefore,  has  decided  to  provide 
the  public  additional  time  to  comment. 
In  seeking  public  comment  on  this 
advance  notice  of  proposed  rule,  the 
agency  is  fulfilling  part  of  the 
Department's  obligations  under  the  June 
10,  2003  settlement  agreement  for  State 
of  Alaska  v.  USDA,  while  also 
maintaining  the  ecological  values  of 
inventoried  roadless  areas  in  the 
Tongass  and  Chugach  National  Forests. 
Public  comment  is  invited  and  will  be 
considered  in  the  development  of  the 
proposed  rule. 

DATES:  Comments  must  be  postmarked 
by  the  new  deadline  of  September  2, 
2003. 

ADDRESSES:  Send  written  comments  to: 
Roadless  ANPR.  USPS  Content  Analysis 
Team.  P.O.  Box  22777,  Salt  Lake  City, 
Utah,  84122;  by  electronic  mail  to 
roadlessanpi@fs.fed.us;  or  by  facsimile 
to  (801)  880-3311.  ff  you  intend  to 
submit  comments  in  batched  e-mails 
from  the  same  server,  please  be  aware 
that  electronic  security  safeguards  on 
Forest  Service  and  Department  of 
Agricultiue  computer  systems  intended 
to  prevent  commercial  spamming  may 
liniit  batched  e-mail  access.  The  Forest 
Service  is  interested  in  receiving  all 
comments  on  this  advance  notice  of 
proposed  rulemaking,  however,  so 
please  call  (801)  517-1020  to  facilitate 
transfer  of  comments  in  batched  e-mail 
messages.  Please  note  that  all  comments 


will  be  available  for  public  inspection 
and  copying.  The  agency  cannot 
confirm  receipt  of  comments. 
Individuals  wishing  to  inspect  the 
comments  should  call  Jody  Sutton  at 
(801)  517-1023  to  facilitate  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  In 
Washington,  DC  contact:  Dave  Barone, 
Plaiming  Specialist,  Ecosystem 
Management  Coordination  Staff,  Forest 
Service,  USDA,  (202)  205-1019;  and  in 
Juneau,  Alaska  contact:  Jan  Lenun, 
Regional  Planner,  Forest  Service,  USDA, 
(907) 586-8796. 

Dated:  August  14.  2003. 
Dale  N.  Bosworth, 
Chief. 
[FR  Doc.  03-21208  Filed  8-14-03;  2:29  pml 
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DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

36  CFR  Part  294 

RIN  0596-AC04 

Special  Areas;  Roadless  Area 
Conservation;  Applicability  to  the 
Tongass  National  Forest,  Alaska 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  proposed  rulemaking; 
extension  of  comment  period. 

SUMMARY:  Notice  is  hereby  given  that 
the  public  comment  period  is  being 
extended  for  the  proposed  rule 
published  on  July  15,  2003  (68  FR 
41865),  to  amend  regulations 
concerning  the  roadless  area 
conser\  ation  rule  published  on  January 
12,  2001  (66  FR  3244)  (the  roadless 
rule),  to  temporarily  exempt  the  Tongass 
National  Forest  from  prohibitions 
against  timber  harvest,  road 
construction,  and  reconstruction  in 
inventoried  roadless  areas  until  a  final 
rule  is  promulgated  as  announced  by 
the  Forest  Service  on  July  10,  2001,  in 
an  advance  notice  of  proposed 
rulemaking  (ANPR)  (66  FR  35918).  The 
original  comment  period  for  this 
proposed  rule  ended  August  14,  2003. 
In  conjunction  with  this  notice,  the 
agency  is  publishing  a  separate  notice  of 
extension  of  the  comment  period  for  the 
ANPR  to  solicit  public  input  concerning 
the  applicability  of  the  roadless  rule  to 
both  the  Tcngass  and  the  Chugach 
National  Forests  in  Alaska,  elsewhere  in 
the  same  part  of  today's  Federal 
Register.  The  ANPR  was  published  on 
July  15.  2003  (68  FR  41864).  with  an 
original  comment  period  end  date  of 
August  14,  2003. 
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ACTION:  Proposed  rule. 


di  (red 


Comments  must  be  postmarked 
deadline  of  September  2, 


DATES: 

by  the  new 
2003. 

ADDRESSES:  S^d  written  comments  to: 


Roadless  TNF 


Content  Analysis  Team, 


USDA  Forest  S  ervice.  P.O.  Box  22810, 
Salt  Lake  City,  UT  84122;  by  electronic 
mail  to  roadlei  stnf@fs.fed.us;  or  by 
facsimile  to  (81  H)  880-2808.  If  you 
intend  to  subn:  it  comments  in  batched 
e-mails  from  tl  e  same  server,  please  be 
aware  that  elec  tronic  security  safeguards 
on  Forest  Serv  ce  and  Department  of 
Agriculture  coi  nputer  systems  intended 
to  prevent  com  mercial  spamming  may 
limit  batched  e  -mail  access.  The  Forest 
Service  is  intei  ested  in  receiving  all 
comments  on  t  lis  proposed  rule, 
however,  so  pi  sase  call  (801)  517-1020 
to  facilitate  tra  isfer  of  comments  in 
batched  e-mail  messages.  Please  note 
that  all  comme  nts,  including  names  and 
addresses  whe  i  provided,  will  be 
placed  in  the  r  !cord  and  will  be 
available  for  public  inspection  and 
copying.  The  a  ^ency  cannot  confirm 
receipt  of  comments.  Individuals 
wishing  to  insj  lect  the  comments  should 
call  Jody  Sutto  i  at  (801)  517-1023  to 
schedule  an  appointment. 
FOR  FURTHER  IhTORMATlON  CONTACT:  In 
Washington,  D  Z  contact:  Dave  Barone, 
Planning  Spec  alist,  Ecosystem 
Management  C  Dordination  Staff,  Forest 
Service,  USDA,  (202)  205-1019;  and  in 
)imeau,  Alaska  contact:  Jan  Lenim, 
Regional  Planr  er,  Forest  Service,  USDA, 
(907) 586-879<  . 

Dated:  August  14,  2003. 
Dale  N.  Boswortji, 
Chief 
[FR  Doc.  03-21 2l>9  Filed  8-14-03;  2:29  pm] 

B4LUNG  CODE  3410  11-l> 


POSTAL  SER\  ICE 

39  CFR  Part  111 

Revised  Fonni  it  for  Pressure-Sensitive 
Presort  Destinption  Paclcage  Labels 

agency:  Postal  Service. 


SUMMARY:  This  proposed  rule  contains 
minor  changes  to  the  Domestic  Mail 
Manual  (DMM)  that  would  implement 
the  use  of  redesigned  pressure-sensitive 
package  labels.  The  redesigned  labels, 
similar  to  the  current  labels  that  mailers 
affix  to  the  top  mailpiece  in  packages  of 
mailpieces  (bundles  of  individual 
mailpieces  secured  together)  instead  of 
using  optional  endorsement  lines 
(OELs),  would  continue  to  indicate  the 
presort  level  of  all  the  pieces  banded 
into  individual  presort  destination 
packages. 

DATES:  Submit  comments  on  or  before 
September  17,  2003. 

ADDRESSES:  Mail  or  deliver  comments  to 
the  Manager,  Mailing  Standards,  ATTN: 
Neil  Berger,  U.S.  Postal  Service,  1735  N. 
Lynn  Street,  Room  3025,  Arlington,  VA 
22209-6038.  Written  comments  may 
also  be  submitted  by  facsimile 
transmission  to  (703)  292-4058.  Copies 
of  all  written  comments  will  be 
available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  at  the 
Postal  Service  Headquarters  Library, 
11th  Floor  North,  475  L'Enfant  Plaza 
SW,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Neil 
Berger  at  (703)  292-3645,  Mailing 
Standards,  U.S.  Postal  Service;  or  Jamie 
Gallagher  at  (202)  268-4031,  P&DC 
Operations,  U.S.  Postal  Service. 
SUPPLEMENTARY  INFORMATION:  In  recent 
years,  numerous  automated  advances  in 
mail  processing  developed  by  the  Postal 
Service  have  led  to  faster,  more  efficient 
methods  of  sorting  individual  letter-size 
and  flat-size  pieces.  A  new  system,  to  be 
designated  as  the  Automated  Package 
Processing  System  (APPS),  would 
extend  similar  benefits  of  automated 
processing  to  small,  lightweight  parcels 
and  to  letter-size  pieces  and  flat-size 
pieces  such  as  magazine  and  catalogs 
prepared  in  packages  (several 
mailpieces  presorted  and  secured 
together  into  a  single  unit).  The  APPS 
equipment  represents  the  next 
generation  of  the  Small  Parcel  and 
Bimdle  Sorter  (SPBS)  ciurently  used  by 
the  Postal  Service. 

Barcoded  pressure-sensitive  package 
labels  would  be  one  method  to  support 
the  use  of  the  APPS,  which  the  Postal 
Service  plans  to  deploy  beginning  in 
2004  in  major  processing  and 
distribution  centers  to  improve 
operational  efficiency  and  increase 
workhour  productivity.  The  use  of  these 
new  labels  would  have  no  significant 
effect,  however,  on  mail  preparation 
standards  and  processes  or  on  current 
mailer  operations,  especially  mailer 


operations  using  optional  endorsement 
lines  (OELs)  for  designating  the  presort 
level  of  packages  containing  letter-size 
pieces  or  flat-size  pieces.  This  proposed 
change  would  not  replace  OELs.  In  &ct, 
mailers  currently  using  OELs  should 
continue  using  these  cost-efficient 
information  lines  rather  than  converting 
to  the  use  of  pressiu^sensitive  package 
labels. 

Automated  Package  Processing 

With  its  large  processing  capacity,  the 
APPS  will  replace  current  labor- 
intensive  methods  with  more  efficient 
automated  methods  that  improve  the 
sortation  of  parcels.  Priority  Mail 
envelopes,  and  presort  destination 
packages  of  letter-size  and  flat-size 
mailpieces.  The  APPS  contains  several 
advanced  features,  including  an 
integrated  optical  character/barcode 
reader  with  four-sided  image  capture. 
With  this  feature,  the  APPS  can  read 
and  interpret  information  from  properly 
prepared  parcels  and  presort  destination 
packages  and  automatically  direct  the 
parcels  and  presort  packages  to  the 
appropriate  bins. 

Applying  a  pressiu^-sensitive  package 
label  to  the  top  mailpiece  in  a  presort 
package  of  banded  mailpieces  is  one 
method  that  mailers  use  to  indicate  the 
sortation  level  for  certain  letter-size 
mail,  flat-size  mail,  and  small  parcels 
that  are  required  to  be  packaged  before 
being  placed  into  a  tray  or  sack  or 
placed  onto  a  pallet.  The  proposed 
design  changes  to  these  presort  labels 
would  ensure  that  presort  packages 
could  be  scanned  and  sorted 
automatically  on  the  APPS. 

Label  Format  Changes 

The  proposed  changes  affect  the  five 
pressiu'e-sensitive  package  labels  that 
mailers  currently  use.  The  size  of  the 
proposed  rectangular  labels  would 
measure  3/4  inch  wide  by  1/2  inch  high. 
Current  scalloped-shaped  pressure- 
sensitive  package  labels  measure  7/8 
inch  wide  and  1/2  inch  high.  A  width- 
modulated  barcode  would  appear  on  the 
right  side  of  each  label  as  a  unique 
indicator  of  the  sortation  level.  The  bars 
of  the  barcode  are  0.02  inch  wide  and 
0.50  inch  high.  The  rightmost  bar  ends 
0.04  inch  from  the  right  edge  of  the 
label.  Each  new  label  would  also 
contain  a  himian-readable  single  alpha 
or  numeric  character  to  the  left  of  the 
barcode,  corresponding  to  the  sortation 
level  of  the  package  as  shown  in  the 
following  table. 
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Package  Labels— Sortation  Characters  and  Colors 


Sortation  level 


Fimi  (Periodicals  use  only) 

5-digit  

3-digit  

ADC  ;. 

Mixed  ADC 


Laljel  color 


Blue  . 
Red  .. 
Green 
Pink  . 
Tan  ... 


Approximate  pantone 
equivalent 


Presort  character 


PMS306 
PMS  81 1 
PMS  373 
PMS  224 
PMS  727 


The  new  label  design  would  allow  the 
APPS  equipment  to  find  and  read  the 
necessary  information  much  more 
quickly,  and  the  redundant  information 
appearing  on  the  redesigned  labels 
would  ensure  a  higher  read  rate  and 
lower  false  positive  rate  as  well  as 
accommodate  incidental  label  damage. 
iThe  label  could  be  placed  anywhere  on 
the  address  side  of  the  package  or  the 
parcel  for  proper  recognition,  provided 
that  opaque  banding  or  strapping  is  not 
placed  over  the  labels. 

The  proposed  pressure-sensitive 
package  labels  would  be  the  same  color 
as  the  current  labels.  Besides  the  label 
shape,  slightly  soialler  label  size,  and 
barcode,  the  only  other  changes  would 
be  the  following: 

,     •  The  alpha  character  "D"  that 
appears  on  the  ciurent  red  labels  for  the 
5-digit  sortation  level  would  be  replaced 
with  the  numeric  "5." 

•  The  alpha  characters  "MXD"  that 
appear  on  the  current  tan  labels  for  the 
mixed  ADC  sortation  level  would  be 
replaced  with  the  single  alpha  character 
"X." 

Laliel  Availability  and  Use 

The  scheduled  availability  of  the  new 
pressure-sensitive  package  labels  from 
the  Posial  Service  (through  existing 
procurement  and  supply  sources)  would 
be  in  late  September  2003.  Mailers 
would  be  permitted  to  begin  using  the 
new  package  labels  as  soon  as  they 
become  available  from  their  local  post 
office.  Effective  January  1,  2004, 
however,  mailers  not  using  OELs  would 
be  required  to  use  only  the  barcoded 
pressure-sensitive  package  labels  rather 
than  the  nonbarcoded  labels. 

Editorial  and  Organizational  Changes 

This  proposed  rule  also  includes 
minor  editorial  revisions  that  clarify  and 
standardize  the  text  of  mailing 
standards  related  to  package  preparation 
as  follows-: 

•  Unit  M031 .  Clarification  of  label 
format  used  for  the  destination  line 
(Line  1)  for  overseas  military  mail  is 
made  to  the  section  on  tray  and  sack 
labels  and  the  section  on  pallet  labels. 
Other  sections  throughout  module  M  in 
the  DMM  for  nonautomation  mail  now 


reference  this  section  on  overseas 
military  mail. 

•  Unit  M032.  Clarification  of  label 
format  used  for  the  destination  line 
(Line  1)  for  overseas  military  mail  is 
made  to  the  section  on  barcoded  tray 
and  sack  labels.  Other  sections 
throughout  module  M  in  the  DMM  for 
automation  rate  mail  now  reference  this 
section  on  overseas  military  mail.  For 
the  content  identifier  for  presorted 
Standard  Mail  machinable  and  irregular 
parcels  (content  identifier  number  603), 
the  human-readable  content  line  "STD 
MACH  &  IRREG  5D'"  is  changed  to  "STD 
MACH-IRREG  5D." 

•  Section  M073.1.6.  Presentation  of 
sacking  and  labeling  requirements  for 
combined  mailings  of  Standard  Mail 
and  Package  Services  parcels  is 
standardized  for  simplicity  and  editorial 
consistency.  Line  2  (content  line)  label 
information  is  now  incorporated  with 
requirements  for  preparation  sequence, 
minimum  sack  size,  and  Line  1  labeling. 

•  Unit  Ml  30.  Presentation  of 
packaging,  traying,  sacking,  and  labeling 
requirements  for  Presorted  First-Class 
Mail  is  standardized  for  simplicity  and 
editorial  consistency.  Packaging 
requirements  and  exceptions  to  those 
requirements  are  also  clarified. 

•  Part  M210.2.0.  Presentation  of 
packaging  and  labeling  requirements  for 
presorted  Periodicals  mail  is 
standardized  for  editorial  consistency. 

•  Unit  M610.  Packaging  requirements 
for  presorted  Standard  Mail  are 
clarified,  and  the  mailing  standards  for 
flat-size  pieces  and  irregular  parcels  are 
separated.  Additional  organizational 
changes  are  made  for  editorial , 
consistency. 

•  Unit  M722.  Presentation  of 
packaging,  sacking,  and  labeling 
requirements  for  Bound  Printed  Matter 
is  standardized  throughout  this  unit. 

•  Unit  M730.  Presentation  of 
packaging  and  labeling  requirements  for 
Media  Mail  is  standardized  for  editorial 
consistency. 

•  Unit  MM740.  Presentation  bf 
packaging  tuid  labeling  requirements  for 
Library  Mail  is  standardized  for 
editorial  consistency. 

Although  exempt  from  the  notice  and 
comment  requirements  of  the 


Administrative  Procedure  Act  [5  U.S.C. 
of  553(b),  (c)l  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a),  the 
Postal  Service  invites  public  comment 
on  the  following  proposed  revisions  to 
the  Domestic  Mail  Manual,  incorporated 
in  the  Code  of  Federal  Regulations.  See 
39  CFR  111.1. 

List  of  Subjects  in  39  CFR  Part  111 

Postal  Service. 

PART1 11— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Autliority:  5  U.S.C.  552(a):  39  U.S.C.  101, 
401.  403.  404.  414,  416,  3001-3011,  3201- 
3219,  3403-3406,  3621.  3826.  5001. 

2.  Amend  the  following  sections  of 
the  Domestic  Mail  Manual  (DMM)  as  set 
forth  below: 

Domestic  Mail  Manual  (DMM) 


M    Mail  Preparation  and  Sortation 

MOOO    General  Preparation  Standards 

***** 

M030    Containers 

M031     Labels 

1 .0    SACK  AND  TRAY  LABELS 

[Revise  heading  of  1.2  to  read  as 
follows:} 

1.2    Line  1  (Destination  Line) 

[Revise  1 .2  to  read  as  follows:} 

Line  1  (destination  line)  must  meet 
these  standards: 

a.  Placement.  Line  1  must  be  the  first 
visible  line  on  the  label.  It  must  be 
completely  visible  and  legible  when 
placed  in  the  label  holder.  This 
visibility  is  ensured  if  the  top  line  is  no 
less  than  1/8  (0.125)  inch  below  the  top 
of  the  label  when  the  label  is  cut  and 
prepared. 

b.  Information.  Line  1  must  contain 
only  the  information  specified  by 
standard,  including  the  appropriate 
destination  facility  prefix  (e.g.,  "ADC"). 
Two  zeros  may  follow  3-digit  ZIP  Code 
prefixes  used  as  required  by  labeling 
standards. 
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c.  Overseas  ^ilitary  Mail.  On  carrier 
route,  5-digit  carrier  routes,  and  5-digit 
sacks  and  tra^k  for  overseas  military 
destinations,  pe  Line  1  label 
information  si  lows,  from  left  to  right, 
"APO"  or  "FI  O,"  followed  by  "AE"  (for 
ZIP  Codes  wit  lin  the  ZIP  Code  prefix 
range  090-09J ),  "AA"  (for  ZIP  Codes 
within  the  3-c  igit  ZIP  Code  prefix  340), 
or  "AP"  (for  2  IP  Codes  within  the  3- 
digit  ZIP  Codt  prefix  range  962-966), 
followed  by  tt  e  destination  5-digit  ZIP 
Code  of  the  m»il  contained  in  the  sack 
or  tray. 

[Revise  headiJ^  of  1.3  to  read  as 
follows:] 

1.3  Line  Z,  (Content  Line) 

*         * 

of  1.4  to  read  as 

1.4  Line  3  (Chrigin  Line) 


[Revise  headii  g 
follows:} 


4.0    PALLET 


^BELS 


[Revise  headii  g  of  4.5  to  read  as 
follows:] 


4.5    Line  1 

[Revise  4.5  to 

Line  1  (destination 
these  standard^ 

a.  Placemen 
visible  line  on 
completely  viable 


(D  estination  Line) 

I  ead  as  follows:] 

line)  must  meet 

.  Line  1  must  be  the  first 
the  label.  It  must  be 
and  legible  when 


placed  on  the  pallet.  If  the  pallet  label 
does  not  provide  enough  space  for  all 
required  Line  1  information,  the 
destination  ZIP  Code  may  be  placed 
right-justified  on  the  line  immediately 
below  the  rest  of  Line  1  and  above  Line 
2  (content  line).  A  standard  abbreviation 
for  the  destination  city  name  may  be 
used. 

b.  Information.  Line  1  must  contain 
only  the  information  specified  by 
standard,  including  the  appropriate 
destination  facility  prefix  (e.g.,  "ADC"). 
Two  zeros  may  follow  3-digit  ZIP  Code 
prefixes  used  as  required  by  labeling 
standards. 

c.  Overseas  Military  Mail.  On  5-digit 
carrier  routes  and  5-digit  pallets  for 
overseas  military  destinations,  the  Line 
1  label  information  shows,  from  left  to 
right,  "APO"  or  "FPO,"  followed  by 
"AE"  (for  ZIP  Codes  within  the  ZIP 
Code  prefix  range  090-098),  "AA"  (for 
ZIP  Codes  within  the  3-digit  ZIP  Code 
prefix  340),  or  "AP"  (for  ZIP  Codes 
within  the  3-digit  ZIP  Code  prefix  range 
962-966),  followed  by  the  destination  5- 
digit  ZIP  Code  of  the  mail  contained  on 
the  pallet. 

[Revise  heading  of  4.6  to  read  as 
follows:] 

4.6    Line  2  (Content  Line) 

***** 

[Revise  heading  of  4.7  to  read  as 
follows:] 


4.7    Line  3  (Origin  Line) 


M032    Barcoded  Labels 

1.0    BASIC  STANDARDS— TRAY  AND 
SACK  LABELS 


[Revise  heading  of  1.2  to  read  as 
follows:] 

1.2    Line  1  (Destination  Line) 


*        *        *        * 


[Revise  1.2c  to  read  as  follows:] 

c.  Overseas  Military  Mail.  On  carrier 
route,  5-digit  carrier  routes,  and  5-digit 
sacks  and  trays  for  overseas  military 
destinations,  the  Line  1  label 
information  shows,  from  left  to  right, 
"APO"  or  "FPO,"  followed  by  "AE"  (for 
ZIP  Codes  within  the  ZIP  Code  prefix 
range  090-098),  "AA"  (for  ZIP  Codes 
within  the  3-digit  ZIP  Code  prefix  340), 
or  "AP"  (for  ZIP  Codes  within  the  3- 
digit  ZIP  Code  prefix  range  962-966), 
followed  by  the  destination  5-digit  ZIP 
Code  of  the  mail  contained  in  the  sack 
or  tray. 

[Revise  heading  of  1 .3  to  read  as 
follows:] 

1.3    Line  2  (Content  Line) 

***** 

[Change  "STD  MACH  &  IRREG  5D"  to 
"STD  MACH-IRREG  5D"  in  Exhibit  1.3 
to  read  as  follows:] 


Class  and  mailing 


CIN 


Human-readable  content 
line 


STANDARD  MAIL 


STD  Machinabt^  and  Irregular  Parcels — Presorted 

5-digit  sacl<s  . 


603    STD  MACH-IRREG  50 


[Revise  headii,  5  of  1.4  to  read  as 
follows:] 

1.4    Line  3  (0|-igin  Line) 

* 


M070    Mixed 


Classes 


M073    Combitied 
Mail  and  Pack  ige 


Mailings  of  Standard 
Services  Parcels 


1.0    COMBINtD  MACHINABLE 
OTHER  THAN 
OBMC  PRESORT,  BMC 
DSCF,  AND  DDU 


PARCELS— Rj'  TES 
PARCEL  POST 
PRESORT, 


[Revise  headin  ^  of  1.6  to  read  as 
follows:] 


1.6    Sacking  and  Latieling 

[Revise  1.6  to  read  as  follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

a.  5-digit  scheme  (optional,  but 
required  for  Standard  Mail  3/5  rate 
eligibility);  10-piece  or  20-pound 
minimum;  labeling: 

(1)  Line  1:  L606. 

(2)  Une  2:  "STD/PSVC  MACH  5D 
SCH." 

b.  5-digit  (optional,  but  required  for 
Standard  Mail  3/5  rate  eligibility);  10- 
piece  or  20-pound  minimum;  labeling: 

(1)  Line  1:  5-digit  ZIP  Code  on  parcels 
(see  M031  for  overseas  military  mail). 

(2)  Line  2:  "STD/PSVC  MACH  5D." 


c.  ASF  (optional;  allowed  only  for 
mail  deposited  at  an  ASF  to  claim 
DBMC  rate);  10-piece  or  20-pound 
minimiun;  labeling: 

(1)  Line  1:  L602.  DBMC  rate  eligibility 
determined  by  Exhibit  E650.5.1  and 
Exhibit  E751.1.3. 

(2)  Une  2:  "STD/PSVC  MACH  ASF." 

d.  BMC  (required);  10-piece  or  20- 
poimd  minimvun;  labeling: 

(1)  Line  1:  L601.  DBMC  rate  eligibility 
determined  by  Exhibit  E650.5.1  and 
Exhibit  E751. 1.3. 

(2)  Line  2:  "STD/PSVC  MACH  BMC." 

e.  Mixed  BMC  (required);  no 
minimiun;  labeling: 

(1)  Line  1:  "MXD"  followed  by  L601 
Column  B  information  for  BMC  serving 
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3-digit  ZIP  Code  prefix  of  entry  post 
office. 
(2)  Une  2:  "STD/PSVC  MACH  WKG." 


MlOO    First-Ciass  Mail 
(Nonautomation) 

***** 

»    ' 
Ml  30    Presorted  First-Class  Mail 

***** 

2.0    PREPARATION— MACHINABLE 
LETTER-SIZE  PIECES 

***** 

[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2    Traying  and  Labeling 

[Revise  2.2  to  read  as  follows:] 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-digit  (optional);  full  trays  (no 
overflow);  labeling: 

(1)  Une  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military  mail). 

(2)  Line  2:  "FCM  LTR  5D  MACH." 

b.  3-digit  (required);  full  trays  (no 
overflow),  except  for  one  less-than-full 
tray  for  each  origin  3-digit(s);  labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Line  2:  "FCM  LTR  3D  MACH." 

c.  AADC  (required);  full  trays  (no 
overflow),  with  pieces  grouped  by  3- 
digit  ZIP  Code  prefix;  labeling: 

(l)Linel:L801. 

(2)  Line  2:  "FCM  LTR  AADC  MACH." 

d.  Mixed  AADC  (required);  no 
minimum,  with  pieces  grouped  by 
AADC;  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  3-digit  ZIP  Code  prefix  of 
facility  serving  3-digit  ZIP  Code  prefix 
of  entry  office,  as  shown  in  L002, 
Column  C. 

(2)  Line  2:  "FMC  LTR  MACH  WKG." 

3.0  PREPARATION— 
NONMACHINABLE  LETTER-SIZE 
PIECES 

[Revise  heading  of  3.1  to  read  as 
follows:] 

3.1  Packaging  and  Labeling 

[Revise  3.1  to  read  as  follows:] 

Except  as  provided  in  M020.1.9, 
packaging  is  required  before  traying.  A 
package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC 
packages.  Mailers  who  prefer  that  the 
USPS  not  automate  letter-size  pieces 
must  also  identify  each  package  with  a 
facing  slip  marked  "MANUAL  ONLY" 
or  use  a  "MANUAL  ONLY"  optional 
endorsement  line  (see  M013). 


Preparation  sequence,  package  size,  and 
labeling: 

a.  5-digit  (required);  10-piece 
minimiun;  red  Label  5  or  optional 
endorsement  line  (OEL);  labeling  not 
required  for  pieces  in  full  5-digit  trays. 

b.  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 

[Remove  current  3.2  and  redesignate 
current  3.3  as  new  3.2;  revise  heading  of 
new  3.2  to  read  as  follows:] 

3.2    Traying  and  Labeling 

[Revise  3.2  to  read  as  follows:] 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-digit  (required);  full  trays  (no 
overflow);  labeling: 

(1)  Line  1:  city,  state,  and  ZIP  Code  on 
packages  (see  M031  for  overseas 
military  mail). 

(2)  Une  2:  "FCM  LTR  5D  MANUAL." 

b.  3-digit  (required);  full  trays  (no 
overflow),  except  for  one  less-than-full 
tray  for  each  origin  3-digit(s);  labeling: 

(1)  Une  1:  L002,  Column  A. 

(2)  Line  2:  "FCM  LTR  3D  MANUAL." 

c.  ADC  (required);  full  trays  (no 
overflow);  labeling: 

(1)  Line  1:  L004. 

(2)  Line  2:  "FCM  LTR  ADC 
MANUAL." 

d.  Mixed  ADC  (required);  no 
minimum;  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  3-digit  ZIP  Code  prefix  of 
facility  serving  3-digit  ZIP  Code  prefix 
of  entry  post  office,  as  shown  in  L002, 
Column  C. 

(2)  Line  2:  "FCM  LTR  MANUAL 
WKG." 

[Revise  heading  of  4.0  to  read  as 
follows:] 

4.0  PREPARATION— FLAT-SIZE 
PIECES 

[Revise  heading  of  4.1  to  read  as 
follows:] 

4.1  Packaging  and  Labeling 

[Revise  4.1  to  read  as  follows:] 

Except  as  provided  in  M020.1.9, 
packaging  is  required  before  traying.  A 
package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC 
packages.  Preparation  sequence, 
package  size,  and  labeling: 

[Change  in  4.1a  "red  Label  D"  with  "red 
Label  5";  change  in  4. Id  "tan  Label 
MXD"  with  "tan  Label  X"  to  read  as 
follows:] 


a.  5-digit  (required);  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 
[Remove  current  4.2  and  redesignate 
current  4.3  as  new  4.2;  revise  heading  of 
new  4.2  to  read  as  follows:] 

4.2    Traying  and  Labeling 

[Revise  new  4.2  to  read  as  follows:] 

Preparation  sequence,  tray  size,  and 
labeling: 

a.  5-aigit  (required);  full  trays  (no 
overflow);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M031  for 
overseas  military  mail). 

(2)  Line  2:  "FCM  FLTS  5D  NON  BC." 

b.  3-digit  (required);  full  trays  (no 
overflow),  except  for  one  less-than-full 
tray  for  each  origin  3-digit(s);  labeling: 

(1)  Line  1:  L002,  Colunm  A. 

(2)  Une  2:  "FCM  FLTS  3D  NON  BC." 

c.  ADC  (required);  full  trays  (no 
overflow);  labeling: 

(1)  Line  1:  L004. 

(2)  Une  2:  "FCM  FLTS  ADC  NON 
BC." 

d.  Mixpd  ADC  (required);  no 
minimum;  labeling: 

(1)  Une  1:  "MXD"  followed  by  city, 
state,  and  3-digit  ZIP  Code  prefix  of 
facility  serving  3-digit  ZIP  Code  prefix 
of  entry  post  office,  as  shown  in  L002, 
Column  C. 

(2)  Une  2:  "FCM  FLTS  NON  BC 
WKG." 

[Remove  current  4.4.] 

[Revise  heading  of  5.0  to  read  as 

follows:] 

5.0  PREPARATION— PARCELS 

[Remove  5.1  and  redesignate  current  5.2 
as  new  5. 1 ;  revise  heading  of  new  5.1  to 
read  as  follows:] 

5.1  Packaging  and  L,abeling 

[Revise  new  5. 1  to  read  as  follows:]  ' 

Packaging  is  genferally  required  before 
sacking.  A  package  must  be  prepared 
when  the  quantity  of  addressed  pieces 
for  a  required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC 
packages.  Packaging  is  not  required  for 
pieces  V2  inch  thick  or  more  if  they  are 
placed  in  a  sack  to  the  same  destination 
to  which  they  would  otherwise  be 
packaged  (e.g.,  in  a  3-digit  sack  rather 
than  in  a  3-digit  package).  Preparation 
sequence,  package  size,  and  labeling: 

a.  5-digit  (required);  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 
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(leq 


grjen 


b.  3-digit 
minimum; 

c.  ADC  (re<Juirei 
pink  Label  A 

d.  Mixed 


uired);  IQrpiece 
Label  3  or  OEL. 
d);  10-piece  minimimi; 
or  OEL. 
A  DC  (required);  no 
ta  1  Ubel  X  or  OEL. 

current  5.3  as  new  5.2; 
of  new  5.2  to  read  as 


mimmum; 

[Redesignate 
revise  headiij^ 
follows:] 

5.2    Sacking!  and  Labeling 

[Revise  new  L  .2  to  read  as  follows:] 

Preparatioi  sequence,  sack  size,  and 
labeling: 

5-digit  (r  jquired);  10-pound 
minimum;  la  leling: 

(1)  Line  1:  i  :ity,  state,  and  5-digit  ZIP 
Code  on  pack  ages  or  unpackaged 
parcels,  if  ap|  tlicable  (see  M031  for 
overseas  mill  arv  mail). 

(2)  Line  2:  '  FCM  PARCELS  5D. 
b.  3-digit  (required);  10-pound 

minimum,  ex:ept  for  required  origin  3- 
digit(s);  label  ng: 

,002,  Column  A. 

FCM  PARCELS  3D." 
10-pound 


(l)Linel: 
(2)  Line  2 
c.  ADC  (rec  uired) 
minimum;  lal  leling: 

(1)  Line  1 

(2)  Line  2: 


;  ,004. 
FCM  PARCELS  ADC." 
d.  Mixed  A  X^  (required);  no 
minimiun:  laieling: 


(1)  Line  1:  '[MXD"  followed  by  city, 
state,  and  3-d  git  ZIP  Code  prefix  of 
facility  servir  g  3-digit  ZIP  Code  prefix 
of  entry  post  i  iffice,  as  shown  in  L002, 
Column  C. 

(2)  Line  2:  '[FCM  PARCELS  WKG." 

[Delete  currei  t  5.4.] 

*        * 

M200    Perioi  licals  (Nonautomation) 

M2 1 0    Preso,  ted  Periodicals 

***** 

2.0    PACKA(  ;E  PREPARATION 


[Revise  2.0  by 
and  2.2  to  redd 

Packaging 
sacking.  A 
when  the 
for  a 

minimum 
volumes  are 
ADC  package:  i 
packages 
is  also  subjecl 
sequence 

a.  Firm  (op^ 
minimum;  bl 
endorsement 

b.  5-digit  ( 
minimum;  re( 


combining  current  2. 1 
as  follows:] 

required  before  traying  or 
package  must  be  prepared 
of  addressed  pieces 
required]  presort  level  reaches  the 
ie  size.  Smaller 
permittied  except  mixed 
and  5-digit  and  3-digit 
preijared  under  1.5.  Packaging 
to  M020.  Preparation 

size,  and  labeling: 
onal);  two-piece 

Label  F  or  optional 
ine  (OEL). 
n  quired);  six-piece 

Label  5  or  OEL;  labeling 
optional  for  p  leces  in  full  5-digit  trays. 

c.  3-digit  (n  quired);  six-piece 
minimum;  gri  en  Label  3  or  OEL. 

d.  ADC  (rec  uired);  six-piece 
minimum;  pi  ik  Label  A  or  OEL. 


qua  itity  i 

red  pres 

pac  kage 

rot 


pac  kage ; 


lie , 


e.  Mixed  ADC  (required);  no 
minimiun;  tan  Label  X  or  OEL. 

[Revise  beading  of  3.0  to  read  as 
follows:] 

3.0    TRAY  PREPARATION— LETTER- 
SIZE  PIECES 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  tray  size,  and 
labeling: 

***** 

[Revise  3.0a(l)  to  read  as  follows:] 

***** 

(1)  Line  1:  use  city,  state  and  5-digit 
ZIP  Code  on  packages  (see  M031  for 
overseas  military  mail). 

***** 

[Revise  heading  of  4.0  to  read  as 
follows:] 

4.0    SACK  PREPARATION— FLAT- 
SIZE  PIECES  AND  IRREGULAR 
PARCELS 

[Revise  second  sentence  in  introductory 
text  to  read  as  follows:] 

*   *   *  For  other  mailing  jobs, 
preparation  sequence,  tray  size,  and 
labeling: 

***** 

[Revise  4.0a(lj  to  read  as  follows:] 

***** 

(1)  Line  1:  use  city,  state  and  5-digit 
ZIP  Code  on  packages  (see  M031  for 
overseas  military  mail). 

***** 

M220    Carrier  Route  Periodicals 


2.0    PACKAGE  PREPARATION 

***** 

[Revise  heading  of  2.4  to  read  as 
follows:] 

2.4    Packaging  and  Labeling 

[Revise  2.4  to  read  as  follows:] 

Preparation  sequence,  package  size, 
and  labeling: 

a.  Firm  (optional);  two-piece 
minimum;  blue  Label  F  or  optional 
endorsement  line  (OEL). 

b.  Carrier  route  (optional,  but  required 
for  rate  eligibility);  six-piece  minimum 
(fewer  permitted  under  1.5);  labeling 
required  (facing  slip,  OEL,  or  carrier 
route  information  line)  except  for 
packages  placed  in  a  direct  carrier  route 
tray  or  sack. 

[Revise  heading  of  3.0  to  read  as 
follows:] 

3.0    PREPARATION— LETTER-SIZE 
PIECES 

[Revise  introductory  text  to  read  as 
follows:] 


Preparation  sequence,  tray  size,  and 
labeling: 


*         * 


*         * 


[Revise  3.0a(l)  to  read  as  follows:] 
***** 

(1)  Line  1:  use  city,  state  and  5-digit 
ZIP  Code  on  packages  (see  M031  for 
overseas  military  mail). 

*       '  *        *        *        * 

[Revise  heading  of  4.0  to  read  as 
follows:] 

4.0    PREPARATION— FLAT-SIZE 
PIECES  AND  IRREGULAR  PARCELS 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  4.0a(l)  to  read  as  follows:] 

***** 

(1)  Line  1:  use  city,  state  and  5-digit 
ZIP  Code  on  packages  (see  M031  for 
overseas  military  mail). 

***** 

M600    Standard  Mail  (Nonautomation) 

M610    Presorted  Standard  Mail 
***** 

2.0    PREPARATION— MACHINABLE 
LETTER-SIZE  PIECES 

***** 

2.2    Traying  and  Labeling 

***** 

[Revise  2.2a(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  mail  (see  M031  for  overseas 
military  mail). 

***** 

3.0  PREPARATION— 
NONMACHINABLE  LETTER-SIZE 
PIECES 

[Revise  heading  of  3.1  to  read  as 
follows:] 

3.1  Packaging  and  Labeling 

[Revise  3. 1  to  read  as  follows:] 

Except  as  provided  in  M020.1.9, 
packaging  is  required  before  traying.  A 
package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC 
packages.  Mailers  who  prefer  that  the 
USPS  not  automate  letter-size  pieces 
must  also  identify  each  package  with  a 
facing  slip  marked  "MANUAL  ONLY" 
or  use  a  "MANUAL  ONLY"  optional 
endorsement  line  (see  M013). 
Preparation  sequence,  package  size,  and 
labeling: 
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[Change  in  3.1a  "red  Label  D"  to  "red 
Label  5";  change  in  3. id  "tan  Label 
MXD"  to  "tan  Label  X":] 
[Remove  current  3.2  and  redesignate 
current  3.3  as  new  3.2.] 


3.2    Traying  and  Labeling 

***** 

[Revise  3.2a(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M031  for 
overseas  military  mail). 

***** 

[Revise  4.0  by  moving  mailing  standards 
for  irregular  parcels  to  new  5.0; 
redesignate  current  5.0  as  new  6.0; 
revise  current  4.0  to  read  as  follows:] 

4.0  PREPARATION— FLAT-SIZE 
PIECES 

4.1  Required  Packaging 

Except  as  provided  in  4.3,  packaging 
is  required  before  sacking.  A  package 
must  be  prepared  when  the  quantity  of 
addressed  pieces  for  a  required  presort 
level  reaches  the  required  minimum 
package  size.  Smaller  volumes  are  not 
permitted  except  for  mixed  ADC 
pacjeages. 

4.2  Packaging  and  Labeling 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit  (required);  17-piece 
minimum,  optional  10-to  16-piece 
minimum  (one  consistent  minimum 
required  for  a  mailing  job);  red  Label  5 
or  optional  endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 

4.3  Loose  Packing 

District  managers  may  authorize  loose 
packing  of  unpackaged  pieces  to  fill 
Number  3  sacks  if  no  pieces  in  a  sack 
would  be  more  finely  sorted  if 
packaged.  Pieces  must  be  faced  and 
packed  to  remain  oriented  in  transit. 
The  total  weight  of  sacks  containing 
such  pieces  may  not  exceed  70  poimds. 
Requests  for  loose  packing  must  be 
made  through  the  post  office  of  mailing. 

4.4  Required  Sacking 

Except  as  provided  in  4.5,  a  sack,  or 
a  letter  tray  under  M033,  must  be 
prepared  when  the  quantity  of  mail  for 
a  required  presort  destination  reaches 
either  125  pieces  or  15  pounds  of 
pieces,  whichever  occurs  first,  subject  to 
these  conditions: 

a.  For  identical-weight  pieces,  a 
single-piece  weight  of  1.92  oimces  (0.12 


pound)  results  in  125  pieces  weighing 
15  pounds.  Identical-weight  pieces 
weighing  1.92  ounces  (0.12  pound)  or 
less  must  be  prepared  using  the  125- 
piece  minimum.  Pieces  weighing  more 
must  be  prepared  using  the  15-poimd 
minimum. 

b.  For  nonidentical-weight  pieces, 
mailers  must  apply  either  one  of  these 
methods: 

(1)  The minimiun  that  applies  to  the 
average  piece  weight  for  the  entire 
mailing  is  used.  The  net  weight  of  the 
mailing  is  divided  by  the  number  of 
pieces  and  the  resulting  average  single- 
piece  weight  is  used  to  determine 
whether  the  125-piece  or  15-pound 
minimum  applies. 

(2)  The  actual  piece  count  or  mail 
weight  for  each  sack  is  used,  if 
documentation  can  be  provided  with 
the  mailing  that  shows  for  each  sack  the 
number  of  pieces  and  the  total  weight. 

c.  The  accompanying  postage 
statement  must  indicate  whether  the 
125-piece  minimum,  the  15-pound 
minimum,  or  both  minimums  are 
applied. 

4.5  Drop  Shipment 

A  mailer  using  Priority  Mail  or 
Express  Mail  to  dropship  Standard  Mail 
flat-size  pieces  may  prepare  sacks 
containing  fewer  than  125  pieces  or  less 
than  15  pounds  of  mail. 

4.6  Sacking  and  Labeling 

Preparation  sequence,  sack  size,  and 
labeling: 

a.  5-aigit  (required);  125-piece  or  15- 
pound  minimum;  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M031  for 
overseas  military  mail). 

(2)  Line  2:  "STD  FLTS  5D  NON  EC." 

b.  3-digit  (required);  125-piece  or  15- 
pound  minimum;  labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Line  2:  "STD  FLTS  3D  NON  BC." 

c.  Origin  3-digit(s)  (required)  and. 
entry  3-digit(s)  (optional);  one-package 
minimum  (for  origin  and  entry); 
labeling: 

(1)  Line  1:  L002,  Colunm  A. 

(2)  Line  2:  "STD  FLTS  3D  NON  BC." 

d.  ADC  (required);  125-piece  or  15- 
pound  minimum;  labeling: 

(l)Linel:L004. 

(2)  Line  2:  "STD  FLTS  ADC  NON 
BC." 

e.  Mixed  ADC  (required);  no 
minimum;  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post  office 
as  shown  in  L004;  if  placed  on  an  ASF 
or  BMC  pallet  under  option  in 
M045.3.2,  L802. 

(2)  Line  2:  "STD  FLTS  NON  BC 
WKG." 


^[Redesignate  current  5.0  as  new  6.0 
and  add  new  5.0  to  read  as  follows:] 

5.0  PREPARATION— IRREGULAR 
PARCELS 

5.1  Required  Packaging 

Except  as  provided  in  5.3  and  5.5, 
packaging  is  required  before  sacking.  A 
package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  the 
required  minimum  package  size. 
Smaller  volumes  are  not  permitted 
except  for  mixed  ADC  packages  and 
packages  prepared  under  5.4. 

5.2  Packaging  and  Labeling 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit  (required);  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 

5.3  Packaging  Exceptions 

Packaging  is  not  required  for  irregular 
parcels  under  any  of  diese  conditions: 

a.  The  parcels  are  V2  inch  thick  or 
greater  and  placed  in  a  sack  to  the  same 
destination  to  which  they  would 
otherwise  be  packaged  (e.g.,  in  a  3-digit 
sack  rather  than  a  3-digit  package). 

b.  The  parcels  are  so  large  that  10  or 
fewer  fill  a  sack. 

c.  The  parcels  are  in  a  5-digit  scheme 
or  5-digit  sack  containing  both 
machinable  and  irregular  parcels.  Sacks 
containing  both  machinable  and 
irregular  parcels  may  not  be  prepared  to 
other  presort  levels. 

5.4  Commingling  Irregular  Parcel 
Mailings 

Business  Mailer  Support  (BMS)  (see 
G043  for  address)  may  authorize  the 
commingling  of  several  permit  imprint 
mailings  of  irregular  psu^els  to  achieve 
a  finer  presort  if  the  payment  of  proper 
postage  chn  be  documented.  BMS  may 
waive  minimum  quantity  standards  for 
preparation  of  5-digit  and  3-digit 
packages  if  doing  so  results  in  a  finer 
preparation  of  at  least  50%  of  the  mail. 

5.5  Loose  Packing 

District  managers  may  authorize  loose 
packing  of  unpackaged  pieces  to  fill 
Number  3  sacks  if  no  pieces  in  a  sack 
would  be  more  finely  sorted  if 
packaged.  Pieces  must  be  faced  and 
packed  to  remain  oriented  in  transit. 
The  total  weight  of  sacks  containing 
such  pieces  may  not  exceed  70  pounds. 
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Requests  for 
made  througl 


oose  packing  must  be 
the  post  office  of  mailing. 


5.6    Require  i  Sacking 

Except  as  provided  in  5.7,  a  sack  must 
be  prepared  v  'hen  the  quantity  of  mail 
for  a  required  presort  destination 
reaches  eithei  125  pieces  or  15  pounds 
of  pieces,  whichever  occurs  first,  subject 
to  these  conditions: 

a.  For  identical-weight  pieces,  a 
single-piece  weight  of  1.92  ounces  (0.12 
pound)  resultt  in  125  pieces  weighing 
15  pounds.  Icfcntical-weight  pieces 
weighing  1.92  ounces  (Q.12  pound)  or 
less  must  be  |  repared  using  the  125- 
piece  minimu  m.  Pieces  weighing  more 
must  be  preps  red  using  the  15-poimd 


nunimum. 


b.  For  noni^enti 
mailers  must 
methods: 

(1)  The  minHmum 


used 


125 


average  piece 
mailing  is 
mailing  is  divided 
pieces  and  thi  i 
piece  weight 
whether  the 
minimum  app  1 

(2)  The  actual 
weight  for 
dociunentati 
the  mailing 
number  of 

c.  The 
statement  muit 
125-piece  minimum 
minimum,  or 


that  applies  to  the 
weight  for  the  entire 
The  net  weight  of  the 
by  the  number  of 
resulting  average  single- 
used  tQ  determine 
-piece  or  15-pound 
les. 
piece  couint  or  mail 
sadk  is  used,  if 
can  be  provided  with 
shows  for  each  sack  the 
and  the  total  weight, 
postage 
indicate  whether  the 
,  the  15-pound 


eac  3 
tioi 
that 
pie  ces 
accoi  apanying  { 


}oth  minimums  are 


applied. 

5.7    Drop  Sh^ment 

A  mailer  us 
Express  Mail 
irregular  parcel 
containing  fe\  rer 
than  15  p9un(  s 


lo 


5.8    Sacking 

Preparation 
labeling: 

a.  5-aigit 
applicable: 

1 1 )  Irregidar 
pound  minim  un 
L606;  for  Line 
SCHEME"  or 

(2)  Comminkled 
irregular  parc(  1 
for  Line  1 
MACH-IRREO 

b.  5-digit 

(1)  Irregularl  parcel 
pound  minim  im 
city,  state,  anc 
packages  (see 
military  mail) 
5D." 

(2)  Comminkled 
irregular  parc<  1 


cal-weight  pieces, 
pply  either  one  of  these 


ng  Priority  Mail  or 
dropship  Standard  Mail 
s  may  prepare  sacks 

than  125  pieces  or  less 
of  mail. 


md  Labeling 

sequence,  sack  size,  and 

sc  leme  (optional),  as 

parcels:  125-piece  or  15- 
;  labeling  for  Line  1 , 

2,  "STD  IRREG  5D 

STD  IRREG  5D  SCH." 
machinable  and 

s:  no  minimum;  labeling 

3:  for  Line  2.  "STD 

5D  SCH." 

uired),  as  applicable: 
"s:  125-piece  or  15- 
;  labeling  for  Line  1 , 

5-digit  ZIP  Code  on 

^031  for  overseas 

for  Line  2,  "STD  IRREG 


machinable  and 
s:  required  at  10  pounds; 


labeling  for  Line  1,  city,  state,  and  5- 
digit  ZIP  Code  on  packages  (see  M031 
for  overseas  military  mail);  for  Line  2, 
"STD  MACH-IRREG  5D." 

c.  3-digit  (required);  125-piece  or  15- 
pound  minimum;  labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Line  2:  "STD  IRREG  3D." 

d.  Origin  3-digit(s)  (required)  and 
entry  3-digit(s)  (optional);  one-package 
minimum  (for  origin  and  entry); 
labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Une  2:  "STD  IRREG  3D." 

e.  ADC  (required);  125-piece  or  15- 
pound  minimum;  labeling: 

(l)Linel:L004. 

(2)  Une  2:  "STD  IRREG  ADC." 

f.  Mixed  ADC  (required);  no 
minimum;  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post  office 
as  shown  in  L604. 

(2)  Une  2:  "STD  IRREG  WKG." 

6.0    PREPARATION— MACHINABLE 
PARCELS 

***** 

[Change  heading  of  redesignated  6.2  to 
read  as  follows:] 

6.2    Sacking  and  Labeling 


M620    Enhanced  Carrier  Route 
Standard  Mail 


3.0  PREPARATION— LETTER-SIZE 
PIECES 

3.1  Required  Tray  Preparation 

***** 

[Revise  3.1a(l)  to  read  as  follows:] 

(1)  Une  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M031  for 
overseas  military  mail). 

***** 

[Bevise  3.lb(l]  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M031  for 
overseas  military  mail). 

***** 

[Revise  heading  of  3.2  to  read  as 
follows:] 

3.2  Alternative  Line  2  Information 

For  trays  containing  nonbarcoded  or 
nonmachinable  letter-size  pieces,  these 
Line  2  label  designations  are  used  in 
place  of  "BC: 

a.  Trays  containing  nonbarcoded 
machinable  pieces:  "MACH." 

b.  Trays  containing  nonmachinable 
pieces:  "MAN." 

c.  Trays  containing  simplified  address 
pieces:  "MAN." 

[Delete  current  3.3  and  3.4.] 


4.0    PREPARATION— FLATS 

***** 

4.2     Sack  Preparation 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  4.2a(l)  to  read  as  follows:] 

(1)  Une  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M031  for 
overseas  military  mail). 

***** 

[Revise  4.2c(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M031  for 
overseas  military  mail). 


5.0    PREPARATION— IRREGULAR 
PARCELS 


5.2     Sack  Preparation 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  5.2a(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M03 1  for 
overseas  military  mail). 
***** 

[Revise  5.2b(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M031  for 
overseas  military  mail). 

*****  • 

M700    Package  Services 

M710    Parcel  Post 


2.0    DSCFRATE 

***** 

[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2    DSCF  Sacking  and  Labeling 

***** 

[Revise  2. 2d  to  read  as  follows:] 

d.  5-digit  sack  labeling:  Line  1,  use 
city,  state,  and  5-digit  ZIP  Code  on 
parcels  (see  M031  for  overseas  military 
mail);  for  Line  2,  "PSVC  PARCELS  5D." 


3.0    DDU  RATE 
***** 

[Revise  3.0e(2)  to  read  as  follows:] 

(2)  5-digit  sack  labeling:  Line  1,  use 
city,  state,  and  5-digit  ZIP  Code  on 
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parcels  (see  M031  for  overseas  military 
mail);  for  Line  2,  "PSVC  PARCELS  5D." 

*        *        *  •'     *        * 

M720    Bound  Printed  Matter 

***** 

M722    Presorted  Bound  Printed  Matter 


2.0    REQUIRED  PREPARATION- 
FLATS 

***** 

[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2    Packaging  and  Labeling 

[Revise  2.2  to  read  as  follows:] 

Packaging  is  required  before  sacking. 
Preparation  sequence  and  labeling: 

a.  5-digit  (required);  red  Label  5  or 
optional  endorsement  line  (OEL). 

b.  3-digit  (required);  green  Label  3  or 
OEL. 

c.  ADC  (required);  pink  Label  A  or 
OEL. 

d.  Mixed  ADC  (required);  tan  Label  X 
or  OEL. 

***** 

[Revise  heading  of  2.4  to  read  as 
follows:] 

2.4    Sacking  and  Labeling 

[Revise  2.4  to  read  as  follows:] 
Preparation  sequence  and  labeling: 

a.  5-digit  (required);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M031  for 
overseas  military  mail). 

(2)  Line  2:  "PSVC  FLTS  5D  NON  BC." 

b.  3-digit  (required);  labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Line  2:  "PSVC  FLTS  3D  NON  BC." 

c.  SCF  (optional);  labeling: 

(1)  Line  1:  LOOS. 

(2)  Line  2:  "PSVC  FLTS  SCF  NON 
BC." 

d.  ADC  (required);  labeling: 
(l)Linel:L004. 

(2)  Line  2:  "PSVC  FLTS  ADC  NON 
BC." 

e.  Mixed  ADC  (required);  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shov^nn  in  L004. 

(2)  Line  2:  "PSVC  FLTS  NON  BC 
WKG." 

[Delete  current  2.5.] 

3.0  REQUIRED  PREPARATION- 
IRREGULAR  PARCELS  WEIGHING 
LESS  THAN  10  POUNDS 

***** 

[Revise  heading  of  3.2  to  read  as 
follows:] 

3.2    Packaging  and  Labeling 

[Revise  3.2  to  read  as  follows:] 


Except  as  provided  in  3.1,  packaging 
is  required  before  sacking.  Preparation 
sequence  and  labeling: 

a.  5-digit  (required);  red  Label  5  or 
optional  endorsement  line  (OEL). 

b.  3-digit  (required);  green  Label  3  or 
OEL. 

c.  ADC  (required);  pink  Label  A  or 
OEL. 

d.  Mixed  ADC  (required);  tan  Label  X 
or  OEL. 

3.3  Required  Sacking 

[Revise  3.3  by  adding  current  3.6  before 
last  sentence  of  introductory  paragraph 
to  read  as  follows:] 

*   *   *  Sacking  is  not  required  for  5- 
digit  packages  when  prepared  for  and 
entered  at  DDU  rates.  Such  packages 
may  be  bedloaded  and  may  weigh  up  to 
40  pounds.  Sacking  is  also  subject  to 
these  conditions: 
***** 

[Revise  heading  of  3.4  to  read  as 
follows:] 

3.4  Sacking  and  Labeling 

[Revise  3.4  to  read  as  follows:] 
Preparation  sequence  and  labeling: 

a.  5-digit  scheme  (optional);  labeling: 

(1)  Line  1:  L606. 

(2)  Line  2:  "PSVC  IRREG  5D 
SCHEME"  or  "PSVC  IRREG  5D  SCH." 

b.  5-digit  (required);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  parcels  (see  M031  for  overseas 
military  mail). 

(2)  Line  2:  "PSVC  IRREG  5D." 

c.  3-digit  (required);  labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Line  2:  "PSVC  IRREG  3D." 

d.  SCF  (optional);  labeling: 

(1)  Line  1:  LOOS. 

(2)  Line  2:  "PSVC  IRREG  SCF." 

e.  ADC  (required);  labeling: 
(l)Linel:L004. 

(2)  Line  2:  "PSVC  IRREG  ADC." 

f.  Mixed  ADC  (required);  labeling: 

(1)  Line  1:  "MXD"  followed  by  city, 
state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004. 

(2)  Line  2:  "PSVC  IRREG  WKG." 
[Delete  3.5  and  3.6.] 

4.0    REQUIRED  PREPARATION- 
IRREGULAR  PARCELS  WEIGHING  10 
POUNDS  OR  MORE 


4.2    Required  Sacking 

[Revise  4.2  by  adding  current  4.5  to  end 
of  4.2  to  read  as  follows:] 

*   *  *  Sacking  is  not  required  for  5- 
digit  packages  when  prepared  for  and 
entered  at  DDU  rates.  Such  packages 
may  be  bedloaded  and  may  weigh  up  to 
40  pounds. 


[Revise  heading  of  4.3  to  read  as 
follows:] 

4.3     Sacking  and  Labeling 

[Revise  4.3  to  read  as  follows:] 
Preparation  sequence  and  labeling: 

a.  S-digit  scheme  (optional);  labeling: 

(1)  Une  1:  L606. 

(2)  Line  2:  "PSVC  IRREG  5D 
SCHEME"  or  "PSVC  IRREG  5D  SCH." 

b.  5-digit  (required);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  destination  on  parcels  (see  M031 
for  overseas  military  mail). 

(2)  Une  2:  "PSVC  IRREG  SD." 
e.  3-digit  (required);  labeling: 

(1)  Line  1:  L002,  Column  A. 

(2)  Line  2:  "PSVC  IRREG  3D." 

d.  SCF  (optional);  labeling: 

(1)  Line  1:  LOOS. 

(2)  Line  2:  "PSVC  IRREG  SCF." 

e.  ADC  (required);  labeling: 
(l)Unel:L004. 

(2)  Line  2:  "PSVC  IRREG  ADC." 

f.  Mixed  ADC  (required);  labeling: 

(1)  Une  1:  "MXD"  followed  by  city, 
state,  and  ZIP  Code  of  ADC  serving  3- 
digit  ZIP  Code  prefix  of  entry  post 
office,  as  shown  in  L004. 

(2)  Line  2:  "PSVC  IRREG  WKG. " 
[Delete  4.4  and  4.5.] 

5.0  REQUIRED  PREPARATION- 
MACHINABLE  PARCELS 

[Revise  heading  of  5.1  to  read  as 
follows:] 

5.1  DBMC  Rates  Not  Qaimed- 
Required  Sacking 

***** 

[Revise  heading  of  5.2  to  read  as 
follows:] 

5.2  DBMC  Rates  Not  Claimed— 
Sacking  and  Labeling 

[Revise  5.2  by  combining  with  current 

5.3  to  read  as  follows:] 
Preparation  sequence,  labeling: 

a.  5-digit  scheme  (optional);  labeling: 
(l)Unel:L606. 

(2)  Une  2:  "PSVC  MACH  5D 
SCHEME"  or  "PSVC  MACH  5D  SCH." 

b.  5-digit  (required);  labeling: 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  parcels  (see  M031  for  overseas 
military  mail). 

(2)  Line  2:  "PSVC  MACH  5D." 

c.  BMC  (required);  labeling: 
(l)Linel:L601. 

(2)  Une  2:  "PSVC  MACH  BMC." 

d.  Mixed  BMC  (required);  labeling: 

(1)  Line  1:  "MXD  '  followed  by  L601 
Column  B  information,  for  BMC  serving 
3-digit  ZIP  Code  prefix  of  entry  post 
office. 

(2)  Line  2:  "PSVC  MACH  WKG." 

[Redesignate  current  5.4,  5.5,  and  5.6  as 
new  5.3,  5.4,  and  5.5,  respectively.] 
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{Revise  headfng  of  new  5.3  to  read  as 
follows:} 

5.3  DMBC  !  tales — Required  Sacking 

*         *         * 

IRevise  head  ng  of  new  5.4  to  read  as 
follows:] 

5.4  DBMC  |Lates— Sacking  and 
Labeling 

[Revise  5.4  b  '  combining  with  new  5.5 

to  read  as  foi  lows:] 
Preparatioi  i  sequence  and  labeling: 
a.  5-digit  s(  heme  (optional);  labeling: 

teoe. 

'PSVC  MACH  5D 
"PSVC  MACH  5D  SCH. 


(U  Line  1: 

(2)  Line  2 

SCHEME 


oi 

b.  5-digit  (i  equired);  labeling: 

(1)  Line  1 :  :ity,  state,  and  5-digit  ZIP 
Code  on  pare  jIs  (see  M031  for  overseas 
military  mail  . 

(2)  Line  2:  ' PSVC  MACH  5D. 

c.  ASF  (opi  ional,  allowed  only  for 
mail  deposit(  d  at  an  ASF  to  claim 
DBMC  rate);  abeling: 

(1)  Line  1:  .602.  DBMC  rate  eligibility 
determined  h  y  E752  and  Exhibit 
E751.1.3. 

(2)  Line  2:  'PSVC  MACH  ASF. 

d.  BMC  (re  juired);  labeling: 

(1)  Line  1:  .601.  DBMC  rate  eligibility 
determined  h  y  E752  and  Exhibit 
E751.1.3. 

(2)  Line  2r  'PSVC  MACH  BMC. 

e.  Mixed  B  *^C  (required);  labeling: 


(l)Linel: 


MXD"  followed  by 


information  i  i  L601,  Column  B,  for 
BMC  serving  3-digit  ZIP  Code  prefix  of 
entry  post  oface. 
(2)  Line  2:  TPSVC  MACH  WKG. 


M723 
Matter 


Canii  T  Route  Bound  Printed 


[Revise  head^g 
follows:] 


of  2.0  to  read  as 
2.0    PREPARATION— FLATS 


2.3    Sack  Pr  tparation 


[Revise  2.3a 

a.  Carrier  rAute 
use  city,  state , 
packages  (see 
military  mail 


3.0 

PARCELS  WEIGHING 

POUNDS 


read  as  follows:] 

:  required;  for  Line  1 , 
and  5-digit  ZIP  Code  on 
M031  for  overseas 


[Revise  headi  ng  of  3.0  to  read  as 
follows:] 


PREPARATION— IRREGULAR 
LESS  THAN  10 


3.3     Sack  Preparation 

*        »        * 

[Revise  3.3a  fb  read  as  follows:] 


a.  Carrier  route:  required;  for  Line  1, 
use  city,  state,  and  5-digit  ZIP  Code  on 
packages  (see  M031  for  overseas 
military  mail). 

***** 

[Revise  heading  of  4.0  to  read  as 
follows:] 

4.0    PREPARATION— IRREGULAR 
PARCELS  WEIGHING  10  POUNDS  OR 
MORE 

***** 

[Revise  heading  of  5.0  to  read  as 

follows:] 

5.0    PREPARATION— MACHINABLE 
PARCELS 


M730    Media  Mail 

***** 

2.0  PREPARATION— FLATS 

[Revise  heading  of  2.1  to  read  as 
follows:] 

2.1  Required  Packaging 

[Revise  second  sentence  in  2.1  to  read 
as  follows:] 

*   *   *  Smaller  volumes  are  not 
permitted  except  for  mixed  ADC 
packages.  *  *  * 
***** 

[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2  Packaging  and  Labeling 

[Revise  2.2  to  read  as  follows:] 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit  (optional,  but  required  for  5- 
digit  rate  eligibility);  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 
[Revise  heading  of  2.3  to  read  as 
follows:] 

2.3  Required  Sacking 

*        *        *        *        * 

[Revise  heading  of  2.4  to  read  as 
follows:] 

2.4  Sacking  and  Labeling 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  2.4a(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  packages  (see  M031  for 
overseas  military  mail). 


3.0  PREPARATION— IRREGULAR 
PARCELS 

[Revise  heading  of  3.1  to  read  as 
follows:] 

3.1  Required  Packaging 

[Revise  the  first  sentence  of  3.1  to  read 
as  follows:] 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimum  of  10  pieces.  Smaller  voliunes 
are  not  permitted  except  for  mixed  ADC 
packages.  Packaging  is  not  required  for 
pieces  placed  in  5-digit  scheme  sacks 
and  5-digit  sacks  when  such  pieces  are 
enclosed  in  an  envelope,  full-length 
sleeve,  full-length  wrapper,  or  polybag 
and  the  minimum  package  volume  is 
met.  *   *  * 
***** 

[Revise  heading  of  3.2  to  read  as 
follows:] 

3.2  Packaging  and  Labeling 

[Revise  3.2  to  read  as  follows:] 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit  (optional,  but  required  for  5- 
digit  rate  eligibility);  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimum;  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 
[Revise  heading  of  3.3  to  read  as 
follows:] 

3.3  Required  Sacking 

***** 

[Revise  heading  of  3.4  to  read  as 
follows:] 

3.4  Sacking  and  Labeling 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence  and  labeling: 

***** 

[Revise  3.4b(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  packages  (see  M031  for 
overseas  military  mail). 

***** 

4.0  PREPARATION— MACHINABLE 
PARCELS 

[Revise  heading  of  4.1  to  read  as 
follows:] 

4.1  Required  Sacking 

***** 

,  [Revise  heading  of  4.2  to  read  as 
follows:] 
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4.2     Sacking  and  Labeling 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence  and  labeling: 

*****. 

[Revise  4.2b(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  parcels  (see  M031  for 
overseas  military  mail). 

***** 

M740    Library  Mail 

***** 

2.0  PREPARATION— FLATS 

[Revise  heading  of  2.1  to  read  as 
follows:] 

2.1  Required  Packaging 

[Revise  second  sentence  in  2.1  to  read 
as  follows:] 

*  *  *  Smaller  volumes  are  not 
permitted  except  for  mixed  ADC 
packages.  *   *   * 
*        *        *        *        * 

[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2  Packaging  and  Labeling 

[Revise  2.2  to  read  as  follows:] 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit  (optional,  but  required  for  5- 
digit  rate  eligibility);  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimiun;  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 
[Revise  heading  of  2.3  to  read  as 
follows:] 

2.3  Required  Sacking 

***** 

[Revise  heading  of  2.4  to  read  as 
follows:] 

2.4  Sacking  and  Labeling 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence,  sack  size,  and 
labeling: 

***** 

[Revise  2.4a(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  packages  (see  M031  for 
overseas  military  mail). 

***** 

3.0    PREPARATION— IRREGULAR 
PARCELS 

[Revise  heading  of  3.1  to  read  as 
follows:] 


3.1  Required  Packaging 

[Revise  the  first  sentence  of  3.1  to  read 
as  follows:] 

A  package  must  be  prepared  when  the 
quantity  of  addressed  pieces  for  a 
required  presort  level  reaches  a 
minimimi  of  10  pieces.  Smaller  volumes 
are  not  permitted  except  for  mixed  ADC 
packages.  Packaging  is  not  required  for 
pieces  placed  in  5-digit  scheme  sacks 
and  5-digit  sacks  when  such  pieces  are 
enclosed  in  an  envelope,  full-length 
sleeve,  full-length  wrapper,  or  polybag 
and  the  minimum  package  voliune  is 
met.  *   *   * 
*****  ^ 

[Revise  heading  of  3.2  to  read  as 
follows:] 

3.2  Packaging  and  Labeling 

[Revise  3.2  to  read  as  follows:] 

Preparation  sequence,  package  size, 
and  labeling: 

a.  5-digit  (optional,  but  required  for  5- 
digit  rate  eligibility);  10-piece 
minimum;  red  Label  5  or  optional 
endorsement  line  (OEL). 

b.  3-digit  (required);  10-piece 
minimiun;  green  Label  3  or  OEL. 

c.  ADC  (required);  10-piece  minimum; 
pink  Label  A  or  OEL. 

d.  Mixed  ADC  (required);  no 
minimum;  tan  Label  X  or  OEL. 
[Revise  heading  of  3.3  to  read  as 
follows:] 

3.3  Required  Sacking 

***** 

[Revise  heading  of  3.4  to  read  as 
follows:] 

3.4  Sacking  and  Labeling 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence  and  labeling: 

***** 

[Revise  3.4b(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  parcels  (see  M031  for 
overseas  military  mail). 

*        *      ■  *        *        * 

4.0    PREPARATION— MACHINABLE 
PARCELS 

[Revise  heading  of  4.1  to  read  as 
follows:] 


4.1  Required  Sacking 

***** 

[Revise  heading  of  4.2  to  read  as 
follows:] 

4.2  Sacking  and  Labeling 

[Revise  introductory  text  to  read  as 
follows:] 

Preparation  sequence  and  labeling: 


***** 


[Revise  4.2b(l)  to  read  as  follows:] 

(1)  Line  1:  use  city,  state,  and  5-digit 
ZIP  Code  on  parcels  (see  M031  for 
overseas  military  mail). 
***** 

M800    All  Automation  Mail 

***** 

M820    Flat-Size  Mail 

***** 

2.0  FIRST-CLASS  MAIL— REQUIRED 
PACKAGE-BASED  PREPARATION 

[Revise  heading  of  2.1  to  read  as 
follows:] 

2.1  Packaging  and  Labeling 

[Change  in  2.1a  "red  Label  D"  to  "red 
Label  5";  change  in  2. Id  "tan  Label 
MXD"  to  "tan  Label  X".] 

[Revise  heading  of  2.2  to  read  as 
follows:] 

2.2  Traying  and  Labeling 

***** 

[Revise  2.2a(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  package  (see  M032  for  overseas 
military  mail). 
***** 

4.0  PERIODICALS 

[Revise  heading  of  4.1  to  read  as 
follows:] 

4.1  Packaging  and  Labeling 

[Change  in  4.1b  "red  Label  D"  io  "red 
Label  5";  change  in4.1e  "tan  Label 
MXD"  to  "tan  Label  X".] 

[Revise  heading  of  4.2  to  read  as 
follows:] 

3.2  Sacking  and  Labeling 

***** 

[Revise  4.2b(l)  to  read  as  follows:] 

(1)  Line  1:  city,  state,  and  5-digit  ZIP 
Code  on  packages  (see  M032  for 
overseas  militarj'  mail). 

***** 

5.0  STANDARD  MAIL 

[Revise  heading  of  5.1  to  read  as 
follows:] 

5.1  Packaging  and  Labeling 

[Change  in  5.1b  "red  Label  D"  to  "red 
Label  5";  change  in  5.1e  "tan  Label 
MXD"  to  "tan  Label  X".] 

***** 

[Revise  heading  of  5.3  to  read  as 
follows:] 

5.3  Sacking  and  Labeling 

***** 

[Revise  5.3b(l)  to  read  as  follows:] 
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6.0  BOUNE  PRINTED  MATTER 

[Revise  head  ng  of  6.1  to  read  as 
follows:] 

6.1  Packagi  ng  and  Labeling 


[Change  in  6. 
Label  5";  change 
MXD"  to  "tai  \ 


lb  -'red  Label  D"  to  "red 

in  6.1e  "tan  Label 
Label  X".] 


[Revise  head^g  of  6.2  to  read  as 
follows:] 

6.2     Sacking  and  Labeling 


[Revise  6.2b(: )  to  read  as  follows:] 

(1)  Line  1: 
Code  on  pac)(^ges 
overseas  mi 


li  arv 


M900    Adva  iced  Preparation  Options 
for  Flats 


M950    Co-Pc  ckag 
and  Presortec 


1.0     FIRST-C  J^SS  MAIL 


1.2     Package  Preparation 


[Change  in  1 . 
Label  5":  change 
MXD"  to  "tat 


2.0    PERIOD  CALS 


2.2     Package 


[Change  in  2 
Labels"; 
MXD"  to  "tan 


chai  \ge 


3.0    STANDI  JU3  MAIL 


3.2    Package  Preparation 


[Change  in  3 
Label  D"  to  ", 
3.2e  ""tan  Labkl 


4.0    BOUND 


4.2    Package  PrepaTation 


;6 


[Change  in  4. 
Label  5";  chakge 
MXD"  to  "tan 
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Preparation 
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all  instances  of  "red 
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•RINTED  MATTER 


"red  Label  D"  to  "red 
in  4.2e  I'tan  Label 
Label  X".] 


An  appropriate  amendment  to  39  CFR 
111  to  reflect  these  changes  will  be 
published  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  03-21043  Filed  8-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 

[AZ  NV-095-NEGDeCb;  FRL-7534-9] 

Approval  and  Promulgation  of  State 
Air  Quality  Plans  for  Designated 
Facilities  and  Pollutants;  Control  of 
Emissions  From  Existing  Commercial/ 
Industrial  Solid  Waste  Incinerator 
Units;  Arizona;  Nevada 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  negative  declarations  submitted  by 
various  local  air  pollution  control 
agencies  in  Arizona  and  Nevada.  Each 
negative  declaration  certifies  that 
commercial/industrial  solid  waste 
incinerator  units,  which  are  subject  to 
the  requirements  of  sections  111(d)  and 
129  of  the  Clean  Air  Act,  do  not  exist 
within  the  relevant  agency's  air 
pollution  control  jurisdiction. 
DATES:  Comments  must  be  received  in 
writing  by  September  17,  2003. 
ADDRESSES:  Mail  comments  to  Andrew 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco,  CA  94105-3901. 
FOR  FURTHER  INFORMATION  CONTACT:  Mae 
Wang,  EPA  Region  K.  (415)  947-4124. 
SUPPLEMENTARY  rNFORMATION:  This 
proposal  addresses  Clean  Air  Act 
section  Ill(d)/129  negative  declarations 
submitted  by  various  local  air  pollution 
control  agencies  in  Arizona  and  Nevada, 
certifying  that  commercial/industrial 
solid  waste  incinerator  imits  do  not 
exist  within  their  air  pollution  control 
jiuisdictions.  For  further  information, 
please  see  the  information  provided  in 
the  direct  final  action,  with  the  same 
title,  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  further  activity  will  be 
contemplated.  If  EPA  receives  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 


second  comment  period.  Any  parties 
interested  in  conunenting  on  this  action 
should  do  so  at  this  time.  Please  note 
that  if  EPA  receives  adverse  comment     v 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Dated:  July  8,  2003. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 
[FR  Doc.  03-21055  Filed  8-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 
[FRL-7544-5] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Celtor  Chemical  Works  Superfund  Site 

from  the  National  Priorities  Li«t. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  IX  is  issuing  a 
Notice  of  Intent  to  Delete  the  Celtor 
Chemical  Works  Superfund  Site  (Site) 
located  in  Hoopa,  California,  from  the 
National  Priorities  List  (NPL)  and 
requests  public  conunents  on  this 
Notice  of  Litent  to  Delete.  The  NPL, 
promulgated  piusuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980  (CERCLA),  as  amended,  is 
found  at  appendix  B  of  40  CFR  part  300, 
which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  The  EPA, 
Hoopa  Valley  Tribe  and  the  State  of 
California,  through  the  California 
Department  of  Toxic  Substances  Control 
(DTSC),  have  determined  that  all 
appropriate  response  actions  imder 
OERCLA  have  been  completed. 
However,  this  deletion  does  not 
preclude  futiue  actions  under  CERCLA. 
DATES:  Comments  concerning  this  Site 
must  be  received  by  September  17, 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Beatriz  BofiU,  Remedial 
Project  Manager,  U.S.  EPA,  Region  IX, 
SFD-7-2,  75  Hawthorne  Street,  San 
Francisco,  CA,  94105-3901.  (415)  972- 
3260  or  (800)  231-3075. 

Information  Repositories: 
Comprehensive  information  on  this  Site 


is  available  through  the  Region  IX 
public  docket  which  is  available  for 
viewing  at  the  EPA  Region  IX 
Superfund  Records  Center,  95 
Hawthorne  Street,  San  Francisco  CA, 
94105-3901,  (415)  536-2000  (Monday 
through  Friday  8  a.m.  to  5  p.m.);  Hoopa 
Valley  Tribal  EPA,  P.O.  Box  1348,  Hwy 
96,  Hoopa,  CA  95546,  (530)  625-5515. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beatriz  Bofill,  Remedial  Project 
Manager,  U.S.  EPA,  Region  IX.  SFD-7- 
2,  75  Hawthorne  Street,  San  Francisco, 
CA  94105-3901,  (415)  972-3260  or 
(800)  231-3075;  or  Hector  Aguirre, 
Community  Involvement  Coordinator, 
U.S.  EPA.  Region  IX,  SFD-3,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105-3901,  (415)  972-3238  or  (800) 
231-3075. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 

III.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

L  Introduction 

The  U.S.  EPA  Region  IX  is  publishing 
this  Notice  of  Intent  to  Delete  the  Celtor 
Chemical  Works  Superfund  Site  fi^m 
the  NPL  and  requests  public  comment 
on  this  proposed  action.  The  NPL 
constitutes  appendix  B  of  40  CFR  part 
300,  which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan,  which  EPA 
promulgated  pursuant  to  Section  105  of 
CERCLA,  as  amended.  The  EPA 
identifies  sites  that  appear  to  present  a 
significant  risk  to  public  health,  welfare, 
or  the  environment,  and  maintains  the 
NPL  as  the  list  of  those  sites.  As 
described  in  §  300.425(e)(3)  of  the  NCP, 
sites  deleted  from  the  NPL  remain 
eligible  for  remedial  action  in  the 
unlikely  event  that  conditions  at  the  site 
warrant  such  action. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
(30)  days  after  publication  of  this 
docvunent  in  the  Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  following  specifically  for 
this  Site.  Section  FV  discusses  the  Celtor 
Chemical  Works  Superfund  Site  and 
demonstrates  how  it  meets  the  deletion 
criteria. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  sites  may  be  deleted  from 
the  NPL  where  no  further  response  is 


appropriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL,  EPA,  in 
consultation  with  the  State  and  the 
Tribe,  shall  consider  whether  any  of  the 
following  criteria  have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  aU  appropriate 
response  actions  required;  or 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fund)  response  under 
CERCLA  has  been  implemented,  and  no 
further  response  action  by  responsible 
parties  is  appropriate;  or 

iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

If  new  information  becomes  available 
which  indicates  a  need  for  further 
action,  EPA  may  initiate  remedial 
actions.  Whenever  there  is  a  significant 
release  from  a  site  deleted  from  the  NPL, 
the  deleted  site  may  be  restored  to  the 
NPL  without  application  of  the  Hazard 
Ranking  System  (40  CFR  300.425(e)(3)). 

m.  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  this  Site: 

(1)  All  remedial  action  has  been 
implemented  as  is  dociunented  in  the 
Final  Close  Out  Report  (FCOR),  dated 
September  29, 1989. 

(2)  The  EPA  consulted  with  the.  State 
of  California  and  the  Hoopa  Valley 
Indian  Tribe  on  the  deletion  of  the  Site 
from  the  NPL  prior  to  developing  this 
Notice  of  Intent  to  Delete. 

(3)  The  Hoopa  Valley  hidian  Tribe 
conciured  with  deletion  of  the  Site  from 
the  NPL. 

(4)  The  State  of  California  concurred 
with  deletion  of  the  Site  from  the  NPL. 

(5)  A  notice  has  been  published  in  the 
local  newspaper  and  has  been 
distributed  to  appropriate  federal,  state, 
and  local  officials  and  other  interested 
parties  announcing  the  commencement 
of  a  30-day  public  comment  period  on 
EPA's  Notice  of  Intent  to  Delete. 

(6)  The  EPA  placed  copies  of 
documents  supporting  the  deletion  in 
the  Site  information  repositories 
identified  above. 

For  deletion  of  this  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  before  making  a  final 
decision  to  delete.  If  comments  are 
received,  EPA  will  prepare  a 
Responsiveness  Summary  to  address 
those  comments.  The  Responsiveness 
Siunmary  will  be  available  for  review  in 
the  Deletion  Docket.  The  Deletion 
Docket  is  a  compilation  of  documents 
containing  all  pertinent  information 
supporting  the  deletion 
reconunendation. 


A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  notice.  Public  notices  and 
copies  of  the  Responsiveness  Siunmary 
will  be  made  available  to  local  residents 
by  the  Regional  Office  in  the  local 
information  repository  and  in  the 
Region  IX  Superfund  Records  Center. 

IV.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

Background 

The  Celtor  Chemical  Works 
Superfund  Site  is  a  2.5  acre  parcel  of 
mountainous  terrain  located  at  the 
northern  end  of  the  Hoopa  Valley  Indian 
Reservation  in  Humboldt  County 
California,  about  2  miles  north  of  the 
town  of  Hoopa.  The  property  on  which 
the  Site  is  located  is  owned  by  the 
Hoopa  Valley  Indian  Tribe.  The  Tribe's 
land  is  held  in  trust  by  the  U.S.  Bureau 
of  Indian  Affairs  (BIA).  The  land  use  for 
the  area  surrounding  the  Site  is  nu^ 
residential.  A  cattle  grazing  pastiu«  is 
located  to  the  west  of  the  former  plant 
site.  A  gravel  bar  on  the  Trinity  River  at 
the  northern  end  of  the  Site  provides 
access  to  a  popular  recreational  fishing 
site. 

hi  1958,  BIA  leased  the  land  to  the 
Celtor  Chemical  Corporation  on  behalf 
of  the  Tribe.  The  Celtor  Chemical 
Corporation  processed  sulfide  ore  taken 
from  the  Copper  Bluff  Mine.  The  plant, 
known  as  the  Celtor  Chemical  Works 
Mill,  is  believed  to  have  used  dissolved 
air  flotation  to  extract  copper,  zinc,  and 
precious  metals  from  the  ore.  The  ore 
concentrates  were  trucked  off-site  for 
further  processing.  Some  mine  tailings 
were  stockpiled  in  the  area  of  the  plant 
site;  however,  most  of  the  tailings  were 
presumably  sluiced  down  a  drainage 
ditch  to  the  Trinity  River.  The  tailings 
may  have  been  the  cause  of  the 
numerous  fish  kills  for  which  the 
California  Department  of  Fish  and  Game 
have  cited  the  Celtor  Chemical 
Corporation. 

In  1960  the  Celtor  Chemical 
Corporation  became  delinquent  in  its 
royalty  payments  to  the  Hoopa  Valley 
Indian  Tribe.  By  1962,  Celtor  ceased 
operations  and  in  March  1993,  the  BIA, 
as  trustee  for  the  Tribe,  canceled  the 
leases  of  both  the  Copper  Bluff  Mine 
and  the  Celtor  Chemical  Works  Mill. 

After  milling  operations  ceased,  a 
very  large  pile  of  tailings  was  reported 
to  have  been  left  standing  on  a  sand  and 
gravel  bar  between  the  drainage  ditch 
and  the  Trinity  River,  along  with  the 
tailings  that  were  known  to  have  been 
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ensive 
Response,  Compensation 
Act  of  1980  (CERCLA) 
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treatment  was  necessary  because  the 
aquifer  was  not  contaminated. 

Following  signature,  the  ROD  was 
amended  twice.  The  first  amendment 
corrected  an  error  in  the  copper  action 
level  and  the  second  amendment  added 
additional  standards  for  mercury, 
selenium,  and  cyanide  in  soils.  The 
additional  cleanup  standards  were 
added  as  precautionary  measures; 
subsequent  sampling  showed  all  three 
metals  to  be  below  action  levels. 

Remedy  Implementation 

In  August  1986,  EPA  entered  into  an 
interagency  agreement  (lAG)  with  the 
U.S.  Army  Corps  of  Engineers  for  the 
remedial  design.  The  Corps  retained 
Aqua  Resources,  Inc.  of  Berkeley  to  plan 
the  remedial  action. 

The  remedial  design  was  completed 
by  Aqua  Resources,  and  approved  by 
EPA  on  June  9.  1987.  The  design  plan 
was  divided  into  six  areas  designated 
A-F  to  be  excavated  to  various  depths. 
After  excavation,  soil  samples  were  to 
be  taken  at  designated  grid  points  for  all 
the  contaminants  of  concern.  It  was 
estimated  tliat  3,220  yards  of  soil  and 
890  tons  of  concrete  were  to  be  removed 
and  transported  to  the  Envirosafe 
Services  RCRA  approved  Class  I 
Landfill  in  Grandview,  Idaho. 
Environmental  Health  Research  and 
Testing,  Inc.  (EHRT)  was  contracted  to 
carry  out  the  remedial  action  work. 
Shortly  into  the  remediation,  EHRT 
submitted  a  Value  Engineering  Change 
Proposal  (VECP)  to  perform  deeper  and 
more  thorough  sampling  to  reduce  the 
volume  of  soils  excavated.  This  change 
was  accepted  and  decreased  the  actual 
volume  of  soil  excavated  and 
transported  to  the  Idaho  Class  I  landfill 
tc  1,163  cubic  yards.  Another  post- 
design  change  was  in  the  sampling 
depth  of  the  concrete. 

On  December  9,  1987  the  Site  was 
closed  down  for  the  winter  season,  and 
activities  resumed  again  on  May  1 1 , 
1988.  All  backfilling  and  revegetation 
was  completed  on  October  14,  1988, 
marking  the  beginning  of  a  one  year 
post-remedial  maintenance  period. 

At  any  location  where  contaminants 
were  detected  above  action  levels, 
additional  soil  was  excavated  and 
removed  to  the  approved  off-site 
landfill.  The  removal  of  contaminated 
material  and  subsequent  confirmatory 
sampling  of  remaining  on-site  soils 
ensin-ed  that  all  contamination  was 
removed  from  the  Site  according  to  the 
guidelines  set  forth  in  the  Quality 
Assurance  Project  Plan  (QAPP).  On 
February  20, 1989.  the  Corps  sent  the 
Final  Technical  Report  to  EPA 
describing  all  of  the  construction 
activities  and  the  sampling  data. 


Operation  and  Maintenance 

The  operation  and  maintenance 
(O&M)  was  performed  for  a  one-year 
period  by  the  U.S.  Army  Corps  of 
Engineers.  O&M  efforts  included 
monthly  site  visits  to  inspect  for 
evidence  of  erosion  and  problems  with 
revegetation.  and  maintenance  of  the 
perimeter  fence. 

Five-  Year  Review 

The  initial  Five  Year  Review 
conducted  in  1993  foimd  the  Site  to  be 
in  good  condition,  with  a  healthy  cover 
of  vegetation  and  no  evidence  of 
erosion.  A  wood-staked  wire  fence  had 
been  constructed  around  the  pasture 
which  had  been  remediated  during  the 
remedial  action.  The  1993  review 
concluded  that  the  Site  required  little  or 
no  maintenance.  However,  the  Hoopa 
Valley  Indian  Tribe  subsequently  reused 
concerns  about  residual  contamination 
remaining  at  the  Site.  On  September  20. 
1995,  EPA  collected  14  biased  samples 
from  the  Site  at  tl\p  request  of  the  Hoopa 
Tribe.  Samples  were  collected  from 
three  distinct  areas  of  the  Site,  including 
the  former  facility  hillside,  the  access 
road  leading  down  to  the  river,  and  the 
gravel  bar  between  the  drainage  ditch 
and  the  Trinity  River  where  it  was 
reported  a  large  pile  of  mine  tailings  had 
once  stood  before  they  were  washed 
away  by  the  1964  flood.  Of  the  14 
samples,  4  samples  had  levels  of 
contaminants  above  the  ROD  clean-up 
goals. 

On  April  22,  1996,  EPA's  Emergency 
Response  Team  performed  additional, 
more  extensive  sampling  at  the  Site  to 
verify  that  the  cleanup  was  complete.  A 
total  of  26  soil  and  sediment  samples 
were  collected  and  analyzed  by 
screening  with  the  x-ray  fluorescence 
(XRF)  spectrometer,  and  six  soil 
samples  were  sent  to  a  lab  for 
confirmatory  analysis.  Soils  were  also 
analyzed  for  pH.  Hillside  soil  samples 
from  the  former  plant  site  contained 
minimal  levels  of  copper,  and  traces  of 
copper  were  also  found  in  the  river 
access  road  cut  area  and  the  drainage 
ditch  but  samples  at  both  sites  were 
well  below  action  levels  for  the  Site.  No 
detectable  contamination  was  found  in 
samples  collected  from  the  borrow  pit. 
However,  analysis  of  samples  collected 
from  stained  areas  on  the  gravel  bar 
indicated  these  sediments  may  have 
levels  of  copper,  lead  and  arsenic  in 
excess  of  the  cleanup  level. 

Since  1996  no  stained  sediments  have 
been  observed  on  the  gravel  bar  by  EPA 
or  the  Tribe.  The  gravel'bar,  hillside, 
and  gully  that  connects  the  Site  to  the 
Trinity  River  were  sampled  in  2002.  No 
Contaminants  of  Concern  (COCs)  were 


■found  in  concentrations  above  ROD 
cleanup  goals. 

A  Second  Five- Year  Review  was 
■conducted  in  August  of  2001.  The 
review  concluded  that  the  Site  was  not 
currently  a  threat  to  human  health  and 
the  enviroiunent,  but  that  additional 
data  was  needed  to  determine  if  the  Site 
posed  a  future  risk.  The  Review 
concluded  that  all  items  of  concern 
would  be  resolved  before  delisting 
could  occur. 

EPA.  with  support  from  the  Tribal 
Environmental  Protection  Agency 
(TEPA).  conducted  a  comprehensive 
unbiased  sampling  event  on  May  28, 
2003.  EPA  sampled  the  hillside, 
drainage  ditch  adjacent  to  the  hillside, 
and  gully  that  connects  the  Site  to  the 
Trinity  River.  A  total  of  38  soil  samples 
were  taken  and  4  surface  water  samples 
were  taken.  The  laboratory  results  from 
the  sampling  indicated  that  all  sampled 
constituents  are  below  the  levels 
established  in  the  ROD. 

These  results  have  been  reviewed  by 
the  Region  IX  EPA  toxicologist  who 
concurs  that  the  Site  has  met  soil  action 
levels  established  in  the  ROD,  and  that 
the  Site  does  not  pose  an  unacceptable 
risk  to  human  health  or  the  environment 
from,  the  COCs  based  upon  EPA's 
cvurent  guidance. 

EPA  has  determined  that  all 
appropriate  response  actions  for  the 
COCs  have  been  implemented,  and  the 
Site  is  available  for  um^estricted  use. 
Therefore,  no  more  Five- Year  Reviews 
need  to  be  conducted  at  the  Site. 

Community  Involvement 

Diuing  the  week  of  August  4.  2003,  a 
fact  sheet  was  mailed  out  to  tribal 
members  notifying  them  of  EPAs  intent 
to  delete  the  site  from  the  NPL.  In 
addition  to  the  fact  sheet,  an 
announcement  for  a  community  meeting 
was  published  in  a  local  paper  on 
August  5,  2003.  The  community 
meeting  is  scheduled  for  August  13, 
2003.  Members  of  the  conununify  vdll 
be  invited  to  ask  questions  and  make 
formal  comments.  The  Deletion  Docket 
which  contains  the  documents  EPA 
relied  on  for  its  recommendation  to 
delete  the  Site  from  the  NPL  is  available 
to  the  public  in  the  information 
repositories. 

Applicable  Deletion  Criteria/State 
Concurrence/Tribal  Concurrence 

All  the  completion  requirements  for 
this  Site  have  been  met  as  described  in 
the  FCOR  dated  September  28.  1989. 
The  NPL  provides  that  a  site  is  eligible 
for  deletion  where  "all  appropriate 
Fund-financed  (Hazardous  Substance 
Superfund  Response  Trust  Fiuid) 
response  under  CERCLA  has  been 


implemented,  and  no  further  response 
action  by  responsible  parties  is 
appropriate."  and  where  "responsible 
parties  or  other  parties  have 
implemented  all  appropriate  response 
actions  required." 

EPA.  with  the  concurrence  of  the 
Hoopa  Valley  Indian  Tribe  through  the 
Tribal  EPA  on  November  26,  2003  and 
the  State  of  California  through  its 
Department  of  Toxic  Substances  Control 
on  July  25,  2003,  and  finds  that  these 
criteria  for  deletion  of  the  Site  have 
been  met.  Consequendy,  EPA  is 
proposing  deletion  of  the  Celtor 
Chemical  Works  Superfund  Site  from 
the  NPL. 

Dated:  August  7,  2003. 
Deborah  Jordan, 

Acting  Regional  Administrator.  Region  IX. 
[PR  Doc.  03-20778  Filed  8-15-03;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  2  and  25 

[IB  Docket  No.  02-364;  DA  03-2229] 

Review  of  the  Spectrum  Sharing  Plan 
Among  Non-Geostationary  Satellite 
Orbit  Mobile  Satellite  Service  Systems 
in  the  1.6/2.4  GHz  Bands 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule;  denial  of 
extension  of  comment  period. 

summary:  On  February  5.  2003,  the 
Federal  Commimications  Commission 
released  an  order  and  notice  of 
proposed  rulemaking  seeking  comment 
on  the  possibility  of  revising  the 
spectrum  sharing  plan  among  non- 
geostationary  satellite  orbit  mobile 
satellite  service  systems  operating  in  the 
1.6/2.4  GHz  bands.  In  this  action,  the 
Federal  Communications  Commission 
denies  a  request  to  extend  the  deadline 
by  two  months  for  filing  comments  in 
this  rulemaking  proceeding. 
Nevertheless,  because  of  the  operation 
of  §  1 .46  of  the  Federal  Communications 
Commission's  rules,  which 
automatically  extends  the  time  for  filing 
comments  until  two  business  days  after 
the  Commission  denies  a  timely-filed 
motion  for  extension  of  time,  the 
Commission  adjusts  the  comment  date 
and  reply  comment  date  to  provide 
clarity  to  the  parties  and  to  provide  a 
full  two  weeks  between  the  time  for 
filing  comments  and  the  time  for  filing 
reply  comments. 


DATES:  Comments  were  due  on  or  before 
July  11,  2003.  Reply  Comments  were 
due  on  or  before  July  25.  2003. 

ADDRESSES:  Federal  Communications 
Commission.  Office  of  the  Secretary. 
445  12th  Street,  SW.,  Washington,  DC 
20554.  See  SUPPLEMENTARY  INFORMATION 
for  filing  instructions. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Ball,  Chief,  or  Breck  Blalock, 
Deputy  Chief.  Policy  Division. 
International  Bureau.  (202)  418-1460. 

SUPPLEMENTARY  INFORMATION: 

1.  On  February  5,  2003,  the  Federal 
Commiuiications  Commission  released 
an  order  and  notice  of  proposed     - 
rulemaking  (Notice)  among  other  things 
seeking  comment  on  the  possibility  of 
revising  the  spectrum  sharing  plan 
among  non-geostationary  satellite  orbit 
mobile  satellite  service  systems 
operating  in  the  1.6/2.4  GHz  bands.  (See 
68  FR  33666,  June  5.  2003).  On  June  30, 
2003,  Globalstar  L.P.  (GLP  or  Globalstar) 
filed  a  request  for  extension  of  time 
(GLP  Request)  requesting  the 
Commission  to  extend  the  comment  and 
reply  comment  filing  deadlines  in  this 
proceeding  for  two  months  to 
September  8,  2003,  and  September  29, 
2003.  respectively.  ICO  Global 
Communications  (Holdings)  Limited 
(ICO)  and  The  Official  Creditors' 
Committee  of  Globalstar,  L.P.  (the 
Creditors)  each  filed  docuiments  in 
support  of  GLP's  request.  Iridium 
Satellite  LLC  (Iridium)  filed  in 
opposition  to  GLP's  request.. 

2.  GLP  asserts  that  two  events  have 
occurred  since  release  of  the  Notice  in 
this  proceeding  that  warrant  grant  of  an 
extension  of  time.  First,  GLP  states  that 
it  has  filed  an  emergency  application  for 
review  and  request  for  stay  of  an 
International  Bureau  order  canceling 
GLP's  2  GHz  MSS  license.  According  to 
GLP,  a  Commission  decision  regarding 
whether  to  revise  the  Big  LEO  band  plan 
and  to  assign  more  or  less  spectrum  to 
Globalstar  and  fridium  or  to  reallocate 
some  Big  LEO  spectnun  to  another 
service  must  necessarily  be  affected  by 
the  amount  of  second  generation 
spectrum,  if  any,  that  is  available  to  GLP 
in  the  2  GHz  MSS  band.  Second,  GLP 
states  that  the  U.S.  Bankruptcy  Court  for 
the  District  of  Delaware  has  approved  an 
investment  transaction  pursuant  to 
which  GLP's  assets  will  be  transferred  to 
a  company  controlled  by  ICO. 
According  to  GLP,  ICO's  interests  as  the 
proposed  new  owner  of  the  Globalstar 
system  caimot  be  taken  into  account  in 
this  proceeding  until  the  applications 
for  the  assignment  of  the  Globalstar 
assets  have  been  approved  by  the 
Commission. 
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3.  We  find  that  the  public  interest 
does  not  wei  ^h  in  favor  of  a  grant  here. 
Rather,  we  fi  id  that  extending  the 
comment  dei  idline  would  contravene 
the  Commiss  ion's  express  intention  to 
proceed  exp(fditiously  in  this 
rulemaking  [  roceeding.  First,  we  do  not 
agree  that  a  ( lommission  decision 
regarding  wh  ether  to  revise  the  Big  LEO 
band  plan  mpst  necessarily  be  affected 
by  the  amount  of  second  generation 
spectrum  avi  ilable  to  GLP  in  the  2  GHz 
MSS  band.  V  ^e  expect  any  decision  the 
Commission  may  make  regarding 
whether  to  n  vise  the  Big  LEO  band  plan 
will  be  made  based  on  the  operations 
and  use  of  sy  stems  in  the  Big  LEO  band. 
We  do  not  b€  lieve  that  resolution  of  2 
GHz  MSS  licensing  matters  will  have 
any  bearing  c  n  whether  or  how  the 
Commission  may  decide  to  alter  the  Big 
LEO  band  pL  m.  In  any  event,  it  is  not 
necessary  foi  the  Commission  to  reach 

a  decision  or  GLP's  appeal  for  parties  to 
provide  comj  nents  in  this  proceeding 
concerning  h  ow  favorable  or 
imfavorable  i  Commission  action  with 
respect  to  GL  P's  appeal  might  affect 
GLP's  spectri  im  needs  in  the  Big  LEO 
band. 

4.  Second,  we  do  not  agree  that  a 
Commission  decision  regarding  the 
proposed  ICC  l/GLP  transaction  is 
necessary  for  parties  to  comment 
meaningfuU)  in  this  proceeding. 
Whether  or  r  ot  the  Commission 
ultimately  ap  proves  the  transaction  has 
no  bearing  oi  i  current  operations,  use,  or 
capacity  of  tl  e  Globalstar  Big  LEO  MSS 
system.  More  over,  nothing  prohibits 
ICO,  as  prop(  ised  new  owners  of  the 
Globalstar  Bi  5  LEO  MSS  system,  from 
filing  comme  nts  in  this  proceeding.  We 
are  not  convi  need  that  ICO  requires 
resolution  of  its  pending  transfer  and 
assignment  a  jplications  to  understand 
its  interests  a  nd  comment  meaningfully 
in  this  procei  iding. 

5.  Neverth(  iless,  because  of  the 
operation  of  i  1 .46  of  the  Commissions 
rules,  which  lutomatically  extends  the 
time  for  filini ;  comments  until  two 
business  day  ;  after  the  Commission 
denies  a  time  ly-filed  motion  for 
extension  of  ime,  we  adjusted  the 
comment  dat3  to  July  11,  2003.  Also,  to 
provide  parti  ss  a  full  two  weeks  to 
respond  to  c(  mments  filed  in  this 
proceeding,  \  /e  adjusted  the  reply 
comment  dat?  to  July  25.  2003. 

6.  Accordingly,  pursuant  to  §  1.46  of 
the  Commiss  on's  rules,  47  CFR  1.46, 
the  new  com;  nent  due  date  was  July  11, 
2003  and  the  new  reply  conuuent  due 
date  was  July  25,  2003.  Instructions  for 
filing  pleadii  gs  in  this  proceeding  are 
set  forth  in  tl  e  NPRM,  available  on  the 
Conunission'  5  Web  site  at  http:// 
www.fcc.gov.  All  comments  and  reply 


comments  will  be  available  for  public 
inspection  during  regular  business 
hours  in  the  FCC  Reference  Information 
Center,  Room  CY-A257,  445  Twelfth 
Street  SW.,  Washington,  DC  20554. 

Federal  Communications  Commission. 
lames  Ball, 

Chief,  Policy  Division,  International  Bureau. 
[FR  Doc.  03-20787  Filed  8-15-03;  8:45  am] 

BILLING  CODE  671»-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[OA  03-2571,  MB  Docket  No.  03-182,  RM- 
10757] 

Radio  Broadcasting  Services; 
Cambria,  California 

AGENCY:  Federal  Communications    ^ 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  Petition  for  Rule  Making 
filed  by  Daniel  R.  Feely  proposing  the 
allotment  of  Chaimel  287A  at  Cambria, 
California,  as  the  community's  third 
local  aural  transmission  service. 
Channel  287A  can  be  allotted  to 
Cambria  at  city  reference  coordinates. 
The  reference  coordinates  for  Channel 
287A  at  Cambria,  California  are  35-33- 
14  NL  and  121-05-15  WL. 
DATES:  Comments  must  be  filed  on  or 
before  September  22,  2003,  and  reply 
comments  on  or  before  October  7,  2003. 
ADDRESSES:  Federal  Commiuiications 
Conunission,  445  Twelfth  Street  SW., 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Daniel  R.  Feely, 
682  Palisade  Street,  Pasadena,  California 
91103. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
03-182,  adopted  July  30,  2003,  and 
released  August  1,  2003.  The  full  text  of 
this  Commission  decision  is  available 
for  inspection  and  copying  dvuing 
normal  business  hours  in  the 
Conunission's  Reference  Center  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554.  The  complete  text  of  this 
decision  may  also  be  piu-chased  from 
the  Commission's  duplicating 
contractor,  Qualex  Intematioucd  Portals 
n,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 


863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procediues  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1 .  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amendedl 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  California,  is 
amended  by  adding  Channel  287A  at 
Cambria. 

Federal  Communications  Commission. 

lohn  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

[FR  Doc.  03-20945  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 

49  CFR  Part  1507 

[Docket  No.  TSA-2003-15900] 

RIN  1652-AA28 

Privacy  Act  of  1974:  Implementation  of 
Exemption 

AGENCY:  Transportation  Security 
Administration  (TSA),  DHS. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  TSA  proposes  to  exempt 

several  systems  of  records  from  one  or 

more  provisions  of  the  Privacy  Act. 

Public  comment  is  invited. 

DATES:  Submit  comments  by  September 

17,2003. 
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ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  TSA-2003- 
15900  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  yoiu'  comments.  If  you  wish  to 
receive  confirmation  that  TSA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  at  http:// 
dms.dot.gov.  Please  be  aware  that 
anyone  is  able  to  search  the  electronic 
form  of  all  comments  received  into  any 
of  these  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  conunent,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DOT's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (Volume  65,  Niunber  70;  Pages 
19477-78)  or  you  may  visit  http:// 
dms.dot.gov.  You  may  also  review  the 
public  docket  containing  comments  in 
person  at  the  Dockets  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Dockets  Office  is  on  the  plaza  level  of 
the  NASSIF  Building  at  the  Department 
of  Transportation  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Conrad  Huygen,  Privacy  Act  Officer, 
TSA  Office  of  Information  Management 
Programs,  TSA  Headquarters,  West 
Tower,  4th  Floor  (412S),  601  S.  12th 
Street,  Arlington,  VA  22202-4220; 
telephone  (571)  227-1954;  facsimile 
(571) 227-2912. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

TSA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  adopting  the  proposals  in  this 
document.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  for  any 
reconunended  change,  emd  include 
supporting  data.  See  ADDRESSES  above 
for  information  on  how  to  submit 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  TSA  personnel 
concerning  this  rulemaking.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 


comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  this  rulemaking  in  light  of 
the  comments  we  receive. 

If  you  want  TSA  to  acknowledge 
receipt  of  your  comments  on  this 
riilemaking,  include  with  your 
comments  a  self-addressed,  stamped 
postcard  on  which  the  docket  number 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  to  you. 

Availability  of  Rulemaking  Document 

You  can  get  an  electronic  copy  using 
the  Internet  by — 

(1)  Searching  the  Department  of 
Transportation's  electronic  Docket 
Management  System  (DMS)  web  page 
[httpJ/dms.dot.gov/search); 

(2)  Accessing  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html;  OT 

(3)  Visiting  the  TSA's  Law  and  Policy 
web  page  at  http://www.tsa.dot.gov/ 
public/index.jsp. 

In  addition,  copies  are  available  by 
writing  or  calling  the  individual  in  the 
FOR  FURTHER  INFORMATION  CONTACT 
section.  Make  sure  to  identify  the  docket 
number  of  this  rulemaking. 

Background 

Prior  to  March  1,  2003,  TSA  was  an 
operating  administration  within  the 
Department  of  Transportation  (DOT). 
While  part  of  DOT,  TSA  established 
several  Privacy  Act  systems  of  records. 
Under  DOT  practice,  DOT  identified 
those  TSA  systems  of  records  that  are 
exempt  from  one  or  more  provisions  of 
the  Privacy  Act  (pursuant  to  5  U.S.C. 
552a(j)  or  (k)  both)  in  a  system  notice 
published  in  the  Federal  Register  and  in 
an  appendix  to  DOT's  Privacy  Act 
regulations  (49  CFR  part  10,  Appendix). 
On  December  24,  2002,  DOT  published 
a  proposed  rule  exempting  three  TSA 
systems  of  records  from  several 
provisions  of  the  Privacy  Act.  See  67  FR 
78403,  Dec.  24,  2002. 

As  of  March  1,  2003,  TSA  transferred 
to  the  Department  of  Homeland  Seciuity 
(DHS)  and  is  now  republishing  the 
exemptions  proposed  on  December  24, 
2002,  for  its  three  systems  of  records 
now  designated  as  DHS/TSA  001,  002, 
and  004.  TSA  also  is  proposing  to 
exempt  DHS/TSA  001  from  an 
additional  provision  of  the  Privacy  Act. 
In  addition,  TSA  proposes  to  exempt 
five  new  systems  of  records  from  one  or 
more  provisions  of  the  Privacy  Act. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  TSA 
consider  the  impact  of  paperwork  and 


other  information  collection  burdens 
imposed  on  the  public.  We  have 
determined  that  there  are  no  current  or 
new  information  collection 
requirements  associated  with  this 
proposed  rule. 

Analysis  of  Regulatory  Impacts 

This  proposal  is  not  a  "significant 
regulatory  action"  within  the  meaning    • 
of  Executive  Oder  12886.  Because  the 
economic  impact  should  be  minimal, 
further  regulatory  evaluation  is  not 
necessary.  Moreover,  I  certify  that  this 
proposal  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  because  the 
reporting  requirements  themselves  are 
not  changed  and  because  it  applies  only 
to  information  on  individuals. 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  (Pub.  L. 
104-4,  109  Stat.  48),  requires  Federal 
agencies  to  assess  the  effects  of  certain 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  the  private 
sector.  UMRA  requires  a  written 
statement  of  economic  and  regulatory 
alternatives  for  proposed  and  final  ndes 
that  contain  Federal  mandates.  A 
"Federal  mandate"  is  a  new  or 
additional  enforceable  duty,  imposed  on 
any  State,  local,  or  tribal  government,  or 
the  private  sector.  If  any  Federal 
mandate  causes  those  entities  to  spend, 
in  aggregate,  $100  million  or  more  in 
any  one  year  the  UMRA  analysis  is 
required.  This  proposal  woidd  not 
impose  Federal  mandates  on  any  State, 
local,  or  tribal  government  or  the  private 
sector. 

Executive  Order  13132,  Federalism 

TSA  has  analyzed  this  proposed  rule 
imder  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Govenunent  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  and  therefore 
would  not  have  federalism  implications. 

Environmental  Analysis 

TSA  has  reviewed  this  action  for 
purposes  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA)  (42  U.S.C. 
4321-4347)  and  has  determined  that 
this  action  will  not  have  a  significant 
effect  on  the  hiunan  environment. 

Energy  Impact 

The  energy  impact  of  this  document 
has  been  assessed  in  accordance  with 
the  Energy  Policy  and  Conservation  Act 
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(EPCA)  Public 
(42  U.S.C. 
that  this 

regulatory  action 
of  the  EPCA 


Law  94-163,  as  amended 
We  have  determined 
rule  naking  is  not  a  major 

under  the  provisions 
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List  of  Subie<  ts  in  49  CFR  part  1507 
Privacy. 


Jhe  Propose< 

In  consider  ition 
Transportatio  ti 
proposes  to 
49,  Code  of  Federal 
follows: 

1.  Add  a  patt  1507  to  read  as  follows 


Amendment 

of  the  foregoing,  the 
Security  Administration 
ai  nend  Chapter  XII  of  Title 
'  Regulations,  as 


PART  1507  PRIVACY  ACT- 
EXEMPTIONS 


Sec. 

1507.1 

1507.3 


Scope 
Exemp 

Authority:  49 

U.S.C.  552a(k)(l)-(k)(2) 


ions. 

U.S.C.  114(I)(1).  40113,  5 


§1507.1     Scop4. 

This  part  implements  provisions  of 
the  Privacy  Ac  t  of  1974  that  permit  TSA 
to  exempt  any  system  of  records  within 
the  agency  froi  n  certain  requirements  of 
the  Act.  The  p  ocedures  governing 
access  to,  and  :orrection  of,  records  in 
a  TSA  system  >f  records  are  set  forth  in 
6  CFR  part  5,  s  iibpart  B» 

§1507.3    Exem  >tions. 

The  following  TSA  systems  of  records 
are  exempt  froi  n  certain  provisions  of 
the  Privacy  Ac  of  1974  pursuant  to  5 
U.S.C.  552a(j),  k),  or  both  as  set  forth 
below.  During  he  course  of  normal 
agency  functio:  is,  exempt  materials  from 
one  system  of  i  ecords  may  become  part 
of  one  or  more  ather  systems  of  records. 
To  the  extent  tl  lat  any  portion  of  a 
system  of  recor  is  becomes  part  of 
another  Privac]  Act  system  of  records, 
TSA  hereby  cla  ms  the  same  exemptions 
as  were  claime<  I  in  the  original  primary 
system  of  whic  j  they  are  a  part  and 
claims  any  add  tional  exemptions  Ln 
accordance  wit  i  this  rule. 

(a)  Tmnsportition  Security 
Enforcement  Rt  cord  System  (DHS/TSA 
001).  The  Trans  portation  Security 
Enforcement  Re  cord  System  (TSERS) 
(DHS/TSA  001)  enables  TSA  to 
maintain  a  syst(  m  of  records  related  to 
the  screening  o]  passengers  and 
property  and  th  ;y  may  be  used  to 
identify,  review  analyze,  investigate, 
and  prosecute  v  lolations  or  potential 
violations  of  tra  isportation  security 
laws.  Pursuant  I  o  exemptions  (k)(l)  and 
(k)(2)  of  the  Pri\  acy  Act,  DHS/TSA  001 
is  exempt  from  : ;  U.S.C.  552a(c)(3),  (d) 
(e)(1),  (e)(4)(G),  H)  and  (I),  and  (f). 
Exemptions  froi  i  the  particular 


subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3) 
(Accounting  for  Disclosures)  because 
release  of  the  accoimting  of  disclosures 
could  alert  the  subject  of  an 
investigation  of  an  actual  or  potential 
criminal,  civil,  or  regulatory  violation  to 
the  existence  of  the  investigation  and 
reveal  investigative  interest  on  the  part 
of  the  Transportation  Security 
Administration  as  well  as  the  recipient 
agency.  Disclosiu-e  of  the  accounting 
would  therefore  present  a  serious 
impediment  to  transportation  security 
law  enforcement  efforts  and  efforts  to 
preserve  national  security.  Disclosure  of 
the  accounting  would  also  permit  the 
individual  who  is  the  subject  of  a  record 
to  impede  the  investigation  and  avoid 
detection  or  apprehension,  which 
undermines  the  entire  system. 

(2)  From  subsection  (d)  (Access  to 
Records)  because  access  to  the  records 
contained  in  this  system  of  records 
could  inform  the  subject  of  an 
investigation  of  an  actual  or  potential 
criminal,  civil,  or  regulatory  violation  to 
the  existence  of  the  investigation  and 
reveal  investigative  interest  on  the  part 
of  the  Transportation  Security 
Administration  as  well  as  the  recipient 
agency.  Access  to  the  records  would 
permit  the  individual  who  is  the  subject 
of  a  record  to  impede  the  investigation 
and  avoid  detection  or  apprehension. 
Amendment  of  the  records  would 
interfere  with  ongoing  investigations 
and  law  enforcement  activities  and 
impose  an  impossible  administrative 
burden  by  requiring  investigations  to  be 
continuously  reinvestigated.  The 
information  contained  in  the  system 
may  also  include  properly  classified 
information,  the  release  of  which  would 
pose  a  threat  to  national  defense  and/or 
foreign  policy.  In  addition,  permitting 
access  and  amendment  to  such 
information  also  could  disclose 
security-sensitive  information  that 
could  be  detrimental  to  transportation 
security. 

(3)  From  subsection  (e)(1)  (Relevancy 
and  Necessity  of  Information)  because 
in  the  course  of  investigations  into 
potential  violations  of  transportation 
security  laws,  the  accuracy  of 
information  obtained  or  introduced, 
occasionally  may  be  unclear  or  the 
information  may  not  be  strictly  relevant 
or  necessary  to  a  specific  investigation. 
In  the  interests  of  effective  enforcement 
of  transportation  security  laws,  it  is 
appropriate  to  retain  all  information  that 
may  aid  in  establishing  patterns  of 
unlawful  activity. 

(4)  From  subsections  (e)(4)(G).  (H)  and 
(I)  (Agency  Requirements),  and  (f) 
(Agency  Rules),  because  this  system  is 


exempt  from  the  access  provisions  of 
subsection  (d). 

(b)  Transportation  Workers 
Employment  Investigations  System 
(DHS/TSA  002).  The  Transportation 
Workers  Employment  Investigations 
System  (TWEI)  (DHS/TSA  002)  enables 
TSA  to  facilitate  the  performance  of 
employment.  Piirsuant  to  exemptions 
{k)(l)  and  (k)(2)  of  the  Privacy  Act. 
DHS/TSA  002  is  exempt  from  5  U.S.C. 
552a(c)(3),  (d).  (e)(1),  (e)(4)(G),  (H)  and 
(I),  and  (f).  Exemptions  from  the 
particular  subsections  are  justified  for 
the  following  reasons: 

(1)  From  subsection  (c)(3) 
(Accounting  for  Disclosures)  because 
release  of  the  accounting  of  disclosures 
could  reveal  investigative  interest  on  the 
part  of  the  recipient  agency  that 
■obtained  the  record  pursuant  to  a 
routine  use.  Disclosure  of  the 
accoimting  could  therefore  present  a 
serious  impediment  to  law  enforcement 
efforts  on  the  part  of  the  recipient 
agency,  as  the  individual  who  is  the 
subject  of  a  record  would  learn  of  third- 
agency  investigative  interests  and 
thereby  avoid  detection  or 
apprehension. 

(2)  From  subsection  (d)  (Access  to 
Records)  because  access  to  the  records 
contained  in  this  system  could  reveal 
investigative  techniques  and  procedures 
in  the  transportation  workers 
employment  investigation  process,  as 
well  as  the  nature  and  scope  of  the 
employment  investigation,  the 
disclosure  of  which  could  enable 
individuals  to  circumvent  agency 
regulations  or  statutes  and  obtain  access 
to  sensitive  information  and  restricted 
areas  in  the  transportation  industry.  The 
information  contained  in  the  system 
might  include  properly  classified 
information,  the  release  of  which  would 
pose  a  threat  to  national  defense  and/or 
foreign  policy.  In  addition,  permitting 
access  and  amendment  to  such 
information  could  reveal  sensitive 
security  information  protected  pursuant 
to  49  U.S.C.  114(s).  the  disclosure  of 
which  could  be  detrimental  to  the 
security  of  transportation. 

(3)  From  subsection  (e)(1)  (Relevancy 
and  Necessity  of  Information)  because 
third  agency  records  obtained  or  made 
available  to  TSA  during  the  course  of  an 
employment  investigation  may 
occasionally  contain  information  that  is 
not  strictly  relevant  or  necessary  to  a 
specific  employment  investigation.  In 
the  interests  of  administering  an 
effective  and  comprehensive 
transportation  worker  employment 
investigation  program,  it  is  appropriate 
and  necessary  for  the  Transportation 
Security  Adininistration  to  retain  all 
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such  information  that  may  aid  in  that 
process. 

(4)  From  subsections  (e)(4)(G).  (H), 
and  (I)  (Agency  Requirements),  and  (f) 
(Agency  Rules),  because  this  system  is 
exempt  from  the  access  provisions  of 
subsection  (d). 

(c)  Personnel  Background 
Investigation  File  System  (DHS/TSA 
004).  DHS/TSA  004  enables  TSA  to 
maintain  investigative  and  background 
material  used  to  make  suitability  and 
eligibility  determinations  regarding 
current  and  former  TSA  employees, 
applicants  for  TSA  employment,  and 
TSA  contract  employees.  Pursuant  to 
exemption  {k)(5)  of  the  Privacy  Act,  the 
Personnel  Background  Investigation  File 
System  is  exempt  from  5  U.S.C. 
552a(c)(3)  (Accounting  for  Disclosures) 
and  (d)  (Access  to  Records).  Exemptions 
from  the  particular  subsections  are 
justified  because  this  system  contains 
investigatory  material  compiled  solely 
for  determining  suitability,  eligibility, 
and  qualifications  for  Federal  civilian 
employment.  To  the  extent  that  the 
disclosure  of  material  would  reveal  the 
identity  of  a  source  who  furnished 
information  to  the  Government  under  an 
express  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  or, 
prior  to  September  27. 1975,  under  an 
implied  promise  that  the  identity  of  the 
source  would  be  held  in  confidence,  the 
applicability  of  exemption  (k)(5)  will  be 
required  to  honor  promises  of 
confidentiality  should  the  data  subject 
request  access  to  or  amendment  of  the 
record,  or  access  to  the  accounting  of 
disclosures  of  the  record. 

(d)  Internal  Investigation  Record 
System  (DOT/TSA  005).  The  Internal 
Investigation  Record  System  (IIRS) 
(DOT/TSA  005)  contains  records  of 
internal  investigations  for  all  modes  of 
transportation  for  which  TSA  has 
security-related  duties.  This  system 
covers  information  regarding 
investigations  of  allegations  or 
appearances  of  misconduct  of  current  pr 
former  TSA  employees  or  contractors  ) 
and  provides  support  for  any  adverse^ 
action  that  may  occur  as  a  result  of  the- 
findings  of  the  investigation.  Pursuant 
to  exemptions  (k)(l)  and  (k)(2)  of  the 
Privacy  Act,  DOT/TSA  005  is  exempt 
from  5  U.S.C.  552a(c)(3).  (d).  {e){l). 
(e)(4)(G),  (H)  and  (I),  and  (f).  Exemptions 
from  the  particular  subsections  are 
justified  for  the  following  reasons: 

(1)  From  subsection  (c)(3) 
(Accounting  for  Disclosures)  because 
release  of  the  accounting  of  disclosures 
could  reveal  investigative  interest  on  the 
part  of  the  recipient  agency  that 
obtained  the  record  pursuant  to  a 
routine  use.  Disclosure  of  the 
accounting  could  therefore  present  a 


serious  impediment  to  law  enforcement 
efforts  on  the  part  of  the  recipient 
agency,  as  the  individual  who  is  the 
subject  of  a  record  would  learn  of  third- 
agency  investigative  interests  and 
thereby  avoid  detection  or 
apprehension. 

(2)  From  subsection  (d)  (Access  to 
Records)  because  access  to  the  records 
contained  in  this  system  could  reveal 
investigative  techniques  and  procedures 
of  the  Office  of  Internal  Affairs  and 
Program  Review,  as  well  as  the  nature 
and  scope  of  the  investigation,  the 
disclosure  of  which  could  enable 
individuals  to  circumvent  agency 
regulations  or  statutes.  The  information 
contained  in  the  system  might  include 
properly  classified  information,  the 
release  of  which  would  pose  a  threat  to 
national  defense  and/or  foreign  policy. 
In  addition,  permitting  access  and 
amendment  to  such  iniormation  could 
reveal  sensitive  security  information 
protected  pursuant  to  49  U.S.C.  114(s). 
the  disclosure  of  which  could  be 
detrimental  to  the  security  of 
transportation. 

(3)  From  subsection  (e)(1)  (Relevancy 
and  Necessity  of  Information)  because 
third  agency  records  obtained  or  made 
available  to  TSA  during  the  course  of  an 
investigation  may  occasionally  contain 
information  that  is  not  strictly  relevant 
or  necessary  to  a  specific  investigation. 
In  the  interests  of  administering  an 
effective  and  comprehensive 
investigation  program,  it  is  appropriate 
and  necessary  for  the  Transportation 
Security  Administration  to  retain  all 
such  information  that  may  aid  in  that 
process. 

(4)  From  subsections  (e)(4)(G).  (H)  and 
(I)  (Agency  Requirements),  and  (f) 
(Agency  Rules),  because  this  system  is 
exempt  from  the  access  provisions  of 
subsection  (d). 

(e)  Correspondence  and  Matters 
Tracking  Records  (DOT/TSA  006).  The 
Correspondence  and  Matters  Tracking 
Records  (CMTR)  (DOT/TSA  006)  system 
allows  TSA  to  manage,  track,  retrieve, 
and  respond  to  incoming 
correspondence,  inquiries,  claims  and 
other  matters  presented  to  TSA  for 
disposition,  and  to  monitor  the 
assignment,  disposition  and  status  of 
such  matters.  This  system  covers 
information  coming  into  TSA  from 
individuals  as  well  as  information 
recorded  by  TSA  employees  in  the 
performance  of  their  duties.  Pursuant  to 
exemptions  (k)(l)  and  (k)(2)  of  the 
Privacy  Act.  DOT/TSA  006  is  exempt 
fi^m  5  U.S.C.  552a(c)(3).  (d),  (e)(1). 
(e)(4)(G).  (H)  and  (I),  and  (f).  Exemptions 
from  the  particular  subsections  are 
justified  for  the  following  reasons: 


(1)  From  subsection  (c)(3) 
(Accounting  for  Disclosures)  because 
release  of  the  accounting  of  disclosures 
could  reveal  investigative  interest  on  the 
part  of  the  recipient  agency  that 
obtained  the  record  pursuant  to  a 
routine  use.  Disclosure  of  the 
accounting  could  therefore  present  a 
serious  impediment  to  law  enforcement 
efforts  on  the  part  of  the  recipient 
agency,  as  the  individual  who  is  the 
subject  of  a  record  would  learn  of  third- 
agency  investigative  interests  and 
thereby  avoid  detection  or 
apprehension. 

(2)  From  subsection  (d)  (Access  to     - 
Records)  because  access  to  the  records 
contained  in  this  system  could  reveal 
investigative  interest  on  the  part  of  TSA 
or  other  agency  and  the  nature  of  that 
interest,  the  disclosure  of  which  could 
enable  individuals  to  circumvent  agency 
regulations  or  statutes.  The  information 
contained  in  the  system  might  include 
properly  classified  information,  the 
release  of  which  would  pose  a  threat  to 
national  defense  and/ or  foreign  policy. 
In  addition,  permitting  access  and 
amendment  to  such  information  could 
reveal  sensitive  security  information 
protected  pursuant  to  49  U.S.C.  114(s), 
the  disclosure  of  which  couJd  be 
detrimental  to  the  security  of 
transportation. 

(3)  From  subsection  (e)(1)  (Relevancy 
and  Necessity  of  Information)  because 
third  agency  records  obtained  or  made 
available  to  TSA  during  the  course  of  an 
investigation  may  occasionally  contain 
information  that  is  not  strictly  relevant 
or  necessary  to  a  specific  investigation. 
In  the  interests  of  administering  an 
effective  and  comprehensive 
investigation  program,  it  is  appropriate 
and  necessary  for  the  Transportation 
Security  Administration  to  retain  all 
such  information  that  may  aid  in  that 
process. 

(4)  From  subsections  (e)(4)(G).  (H)  and 
(I)  (Agency  Requirements),  and  (f) 
(Agency  Rules),  because  this  system  is 
exempt  from  the  access  provisions  of 
subsection  (d). 

(f)  Freedom  of  Information  and 
Privacy  Act  Records  (DHS/TSA  007). 
The  Freedom  of  Information  (FOIA)  and 
Privacy  Act  (PA)  Record  System  (DHS/ 
TSA  007)  system  enables  TSA  to 
maintain  records  that  will  assist  in 
processing  access  requests  and 
administrative  appeals  imder  the  FOIA 
and  access  and  amendment  requests  and 
appeals  under  the  PA;  participate  in 
associated  litigation;  and  assist  TSA  in 
carrying  out  any  other  responsibilities 
under  the  FOIA  and  PA.  Pursuant  to 
exemptions  {k)(l)  and  (kH2)  of  the 
Privacy  Act,  Freedom  of  Information 
and  Privacy  Act  Records  are  exempt 
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009  is  exempt  from  5  U.S.C.  552a{c)(3) 
(d),  (e)(1).  (e)(4)(G),  (H)  and  (I),  and  (f). 
Exemptions  from  the  particular 
subsections  are  justified  for  the 
following  reasons: 

(1)  From  subsection  (c)(3) 
(Accounting  for  Disclosiues)  because 
release  of  the  accounting  of  disclosures 
could  reveal  investigative  interest  on  the 
part  of  the  recipient  agency  that 
obtained  the  record  pursuant  to  a 
routine  use.  Disclosure  of  the 
accounting  could  therefore  present  a 
serious  impediment  to  law  enforcement 
efforts  on  the  part  of  the  recipient 
agency,  as  the  individual  who  is  the 
subject  of  a  record  would  learn  of  thfrd- 
agency  investigative  interests  and 
thereby  avoid  detection  or 
apprehension. 

(2)  From  subsection  (d)  (Access  to 
Records)  because  access  to  the  records 
contained  in  this  system  could  reveal 
investigative  interest  on  the  part  of  TSA 
or  other  agency  and  the  nature  of  that 
interest,  the  disclosure  of  which  could 
enable  individuals  to  circumvent  agency 
regulations  or  statutes.  The  information 
contained  in  the  system  might  include 
properly  classified  information,  the 
release  of  which  would  pose  a  threat  to 
national  defense  and/or  foreign  policy. 
In  addition,  permitting  access  and 
amendment  to  such  information  could 
reveal  sensitive  security  information 
protected  pursuant  to  49  U.S.C.  114(s). 
the  disclosure  of  which  could  be 
detrimental  to  the  security  of 
transportation. 

(3)  From  subsection  (e)(1)  (Relevancy 
and  Necessity  of  Information)  because 
third  agency  records  obtained  or  made 
available  to  TSA  during  the  course  of  an 
investigation  may  occasionally  contain 
information  that  is  not  strictly  relevant 
or  necessary  to  a  specific  investigation. 
In  the  interests  of  administering  an 
effective  and  comprehensive 
investigation  program,  it  is  appropriate 
and  necessary  for  the  Transportation 
Security  Administration  to  retain  all 
such  information  that  may  aid  in  that 
process. 

(4)  From  subsections  (e)(4)(G).  (H)  and 
(I)  (Agency  Requirements),  and  (f) 
(Agency  Rules),  because  this  system  is 
exempt  from  the  access  provisions  of 
subsection  (d). 

(h)  Federal  Flight  Deck  Officer 
Records  System  (DHS/TSA  013).  The 
Federal  Flight  Deck  Officer  Record 
System  (FFDORS)  enables  TSA  to 
maintain  a  system  of  records 
documenting  the  application,  selection, 
training,  and  requalification  of  pilots 
deputized  by  TSA  to  perform  the  duties 
of  a  Federal  Flight  Deck  Officer  (FFDO). 
Pursuant  to  exemptions  (k)(l).  (k)(2), 
and  (k)(6)  of  the  Privacy  Act.  DHS/TSA 


013  is  exempt  from  5  U.S.C.  552a(c)(3), 
(d).  and  (e)(1).  Exemptions  from  the 
particular  subsections  are  justified  for 
the  following  reasons: 

(1)  From  (c)(3)  (Accounting  of  Certain 
Disclosiu-es)  and  (d)  (Access  to  Records), 
because  access  to  the  accounting  of 
disclosures  in  this  system  could  reveal 
the  identity  of  a  confidential  source  that 
provided  information  during  the 
background  check  process.  Without  the 
ability  to  protect  the  identity  of  a 
confidential  source,  the  agency's  ability 
to  gather  pertinent  information  about 
candidates  for  the  program  may  be 
limited.  In  addition,  the  system  might 
contain  information  that  is  properly 
classified,  the  release  of  which  would 
pose  a  threat  to  national  security  and/ 
or  foreign  policy,  or  information  the 
disclosure  of  which  could  be 
detrimental  to  the  security  of 
transportation  pursuant  to  49  U.S.C. 
114(s).  Finally,  the  agency  must  be  able 
to  protect  against  access  to  testing  or 
examination  material  as  release  of  this 
material  could  compromise  the 
effectiveness  of  the  testing  and 
examination  procediue  itself.  The 
examination  material  contained  in  this 
system  is  so  similar  in  form  and  content 
to  the  examination  material  used  to 
determine  individual  qualifications  for 
the  appointment  or  promotion  of  TSA 
law  enforcement  officers,  that  release  of 
the  material  would  compromise  the 
objectivity  or  fairness  of  the  testing  or 
examination  process  of  those  TSA 
employees. 

(2)  From  (e)(1)  (Relevancy  and 
Necessity  of  Information),  because 
information  obtained  or  made  available 
to  TSA  from  other  agencies  and  other 
sources  during  the  evaluation  of  an 
individual's  suitability  for  an  FFDO 
position  may  occasionally  include 
information  that  is  not  strictly  relevant 
or  necessary  to  the  specific 
determination  regarding  that  individual. 
In  the  interests  of  effective  program 
administration,  it  is  appropriate  and 
necessary  for  TSA  to  collect  all  such 
information  that  may  aid  in  the  FFDO 
selection  process. 

Issued  in  Arlington,  Virginia,  on  August  8, 
2003. 

Susan  T.  Tracey, 

Deputy  Chief  Administrative  Officer. 

(FR  Doc.  03-20926  Filed  8-15-03;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 
[I.D.  081103A] 
RIN  0648-AR36 

Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Rshery;  Amendment  16-1 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability  of  an 

amendment  to  a  fishery  management 

plan;  request  for  comments. 

summary:  NMFS  aimounces  that  the 
Pacific  Fishery  Management  Council 
(Coimcil)  has  submitted  Amendment 
16-1  to  the  Pacific  Coast  Groundfish 
Fisher}'  Management  Plan  (FMP)  for 
Secretarial  review.  Amendment  16—1 
would  set  a  process  and  standards  by 
which  the  Council  will  specify 
rebuilding  plans  for  groundfish  stocks 
declared  overfished  by  the  Secretary  of 
Commerce.  Amendment  16-1  is 
intended  to  ensure  that  Pacific  coast 
groundfish  overfished  species 
rebuilding  plans  meet  the  requirements 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  in  particular 
National  Standard  1  on  overfishing  and 
§  304(e).  which  addresses  rebuilding 
overfished  fisheries.  Amendment  16-1 
is  also  intended  to  partially  respond  to 
a  Coiul  order  in  which  NMFS  was 
ordered  to  provide  Pacific  Coast 
groundfish  rebuilding  plans  as  FMPs. 
FMP  amendments,  or  regulations,  per 
the  Magnuson-Stevens  Act. 
DATES:  Comments  on  Amendment  16-1 
must  be  received  on  or  before  October 
17,2003. 

ADDRESSES:  Comments  on  Amendnxent 
16-1  or  supporting  documents  should 
be  sent  to  D.  Robert  Lohn, 
Administrator.  Northwest  Region. 
National  Marine  Fisheries  Service.  Sand 
Point  Way  NE..  BIN  C15700.  Seattle, 
WA  98115-0070;  or  to  Rodney  Mclnnis. 
Acting  Administrator.  Southwest 
Region,  National  Marine  Fisheries 
Service,  7700  NE  Ambassador  Place, 
Portland.  OR  97220,  phone:  503-820- 
2280. 

Copies  of  Amendment  16-1  and  the 
Environmental  Assessment/  Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA)  are 
available  from  Donald  Mclsaac, 
Executive  Director,  Pacific  Fishery 


Management  Council,  2130  SW  Fifth 
Ave.,  Suite  224,  Portland,  OR  97201. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  (Northwest  Region. 
NMFS).  phone:  206-526-6150;  fax:  206- 
526-6736  and;  e-mail: 
yvonne.  dereynier@noaa  .gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

This  Federal  Register  docimient  is 
also  accessible  via  the  internet  at  the 
website  of  the  Office  of  the  Federal 
Register's  website  at:  http://www/ 
access/gpo.gov/su docs/acesl40.html. 

The  Magnuson-Stevens  Act  requires 
each  regional  fishery  management 
council  to  submit  fishery  m^agement 
plans  or  plan  amendmentsio  NMFS  for 
review  and  approval,  disapproval,  or 
partial  approval.  The  Magnuson-Stevens 
Act  also  requires  NMFS,  immediately 
upon  receiving  a  fishery  management 
plan  or  plan  amendment,  to  publish 
notification  in  the  Federal  Register  that 
the  fishery  management  plan  or  plan 
amendment  is  available  for  public 
review  and  comment.  At  the  end  of  the 
comment  period,  NMFS  considers  the 
public  comments  received  during  the 
comment  period  described  above  in 
determining  whether  to  approve, 
partially  approve,  or  disapprove  the 
fishery  management  plan  or  plan 
amendment. 

Amendment  16-1  would  set  a  process 
and  standards  by  which  the  Council 
will  specify  rebuilding  plans  for 
groundfish  stocks  declared  overfished 
by  the  Secretary  of  Commerce. 
Amendment  16-1  is  intended  to  ensure 
that  Pacific  Coast  groundfish  overfished 
species  rebuilding  plans  meet  the 
requirements  of  the  Magnuson-Stevens 
Act  in  particular  Naticmal  Standard  1  on 
overfishing  and  §  304(e),  which 
addresses  rebuilding  overfished 
fisheries.  Amendment  16-1  is  also 
intended  to  peirtially  respond  to  a  Court 
order  in  Natural  Resources  Defense 
Council,  Inc.  v.  Evans,  168  F.  Supp.  2d 
1149  (N.D.  Cal  2001.)  in  which  NMFS 
was  ordered  to  provide  Pacific  Coast 
groimdfish  rebuilding  plans  as  FMPs. 
FMP  amendments,  or  regulations,  per 
the  Magnuson-Stevens  Act.  Amendment 
16-1  wall  be  followed  by  Amendment 
16-2.  which  was  adopted  by  the 
Coimcil  at  its  June  2003  meeting.  If 
approved,  Amendment  16-2  would 
implement  rebuilding  plans  for  canary 
rockfish.  darkblotched  rockfish.  lingcod. 
and  Pacific  ocean  perch. 

Under  Amendment  16-1,  initial 
rebuilding  plans  for  overfished  species 
would  be  incorporated  into  the  FMP  via 
FMP  amendments  and  implemented 
through  Federal  regulations.  The  two 


rebuilding  parameters  that  control  the 
establishment  of  the  annual  or  bieimial 
optimum  yield  of  each  overfished 
species  would  be  codified  in  the  Code 
of  Federal  Regulations.  If,  after  a  new 
stock. assessment,  the  Council  and 
NMFS  conclude  that  these  should  be 
revised,  the  revision  will  be  done 
through  a  notice  and  conunent 
rulemaking,  and  the  updated  values 
codified  in  the  Code  of  Federal 
Regulations.  Amendment  16-1  would 
also  set  standards  for  the  frequency  of 
Coimcil  review  of  rebuilding  plans  such 
that  whenever  the  species  in  question 
has  a  new  stock  assessment,  the  plan 
will  be  reviewed  for  whether  it  is 
expected  to  achieve  the  population  size 
and  structure  to  support  maximum 
sustainable  yield  within  the  plan's 
rebuilding  period.  Rebuilding  plans 
would  be  reviewed  at  least  every  2  years 
for  their  effects  on  fishing  communities, 
for  their  distribution  of  conservation 
burdens,  for  the  need  to  protect  habitat, 
and  for  public  awareness  of  rebuilding    ' 
programs.  Individual  species  rebuilding 
plans  would  also  identify  plan-specific 
standards  for  determining  whether  and 
when  the  progress  of  rebuilding  for  that 
particular  species  has  been  adequate. 
Finally.  Amendment  16-1  requires  that, 
if  a  species  managed  under  a  rebuilding 
plan  is  listed  under  the  Endangered 
Species  Act  (ESA).  jeopardy  standards 
or  a  recovery  plan  under  the  ESA  would 
take  precedence  over  the  rebuilding 
plan  if  they  were  to  establish  higher 
rebuilding  and/or  recovery  standards 
than  those  in  the  rebuilding  plans. 
Beyond  these  substantive  revisions  to 
the  FMP,  Amendment  16-1  also 
includes  a  series  of  lesser,  primarily 
editorial,  changes  to  the  FMP.  These 
minor  technical  additions,  corrections, 
and  changes  update  FMP  definitions, 
update  references  to  management 
parameters,  re-arrange  portions  of 
different  FMP  chapters  so  that  they  read 
more  logically,  and  update  different 
sections  of  the  FMP  to  require  in  the 
FMP,  rather  than  just  in  Federal 
regulations,  the  existing  federal  observer 
program  for  groundfish  fisheries. 

Public  comments  on  Amendment  16— 
1  must  be  received  by  October  17.  2003, 
to  be  considered  by  NMFS  in  the 
decision  whether  to  approve, 
disapprove,  or  partially  approve 
Amendment  16-1.  A  proposed  rule  to 
implement  Amendment  16-1  has  been 
submitted  for  Secretarial  review  and 
approval.  NMFS  expects  to  publish  and 
request  public  comments  on  proposed 
regulations  to  implement  Amendment 
16-1  in  the  near  future. 

Authority:  16  U.S.C.  1801  et.  seq. 
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:  Augist  13,  2003. 


Dated 
Bruce  C.  Mor^ead, 

Acting  Directo  ■•, 
Fisheries.  Nati  Dnal 
(FR  Doc.  03-21069 
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Office  of  Sustainable 

Marine  Fisheries  Service. 
Filed  8-15-03:  8:45  am] 


3SI&-22-S 


DEPARTMEIIT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  $79 

[Docket  rk).  030804191-3191-01;  I.D. 
071 603  AJ 

RIN  0648-AR3i 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alatica;  Allocation  of  Pacific 
Cod  Among  Fixed  Gear  Sectors 


AGENCY:  Nati( 
Service  (NMFJS) 
Atmospheric 
Commerce. 

ACTION:  Proposed  rule;  request  for 
comments. 


nal  Marine  Fisheries 

National  Oceanic  and 
\dministration  (NOAA), 


SUMMARY:  NM  ?S  issues  a  proposed  rule 
that  would  im  alement  Amendment  77 
to  the  Fishery  Management  Plan  for  the 
Groundfish  Fi  shery  of  the  Bering  Sea 
and  Aleutian  slands  Area  (FMP).  If 
approved.  Am  endment  77  would 
continue  to  ap  portion  the  Bering  Sea 
and  Aleutian  1  slands  Management  Area 
(BSAI)  Pacific  cod  total  allowable  catch 
(TAC)  among  I  he  fixed  gear  sectors.  In 
addition,  this  i  iction  would  split  the  pot 
sector  share  of  the  TAC  between  pot 
catcher/proces  sors  and  pot  catcher 
vessels,  changi  ( the  way  the  2-percent 
annual  BSAI  P  icific  cod  allocation  to  jig 
gear  is  seasonally  apportioned,  and 
change  the  wa  '  unused  portions  are 
reallocated  to  dther  gear  types. 
Amendment  7  '  is  intended  to  maintain 
the  stability  of  the  fixed  gear  Pacific  cod 
fishery.  This  ai  tion  is  intended  to 
promote  the  gc  als  and  objectives  of  the 
Magnuson-Stei  ens  Fishery 
Conservation  a  id  Management  Act 
(Magnuson-Ste  irens  Act),  the  FMP,  and 
other  applicabi  b  laws. 

DATES:  Comme  its  must  be  received  by 
October  2,  200;. 

ADDRESSES:  Co  nments  may  be  sent  to 
Sue  Salveson,  j  issistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668.  Jun  jau,  AK,  99802,  Attn: 
Lori  Diu^l,  or  ( lelivered  to  room  420  of 
the  Federal  Bui  ding,  709  West  9th 
Street,  Juneau,  VK.  Comments  may  also 
be  sent  via  facs  mile  (fax)  to  907-586- 
7557.  Commeni  s  will  not  be  accepted  if 
submitted  via  e  mail  or  Internet.  Copies 


of  the  Environmental  Assessment/ 
Regulatory  Impact  Review/Initial 
Regulatory  Flexibility  Analysis  (EA/ 
RIR/IRFA)  prepared  for  the  proposed 
rule  may  be  obtained  fitim  the  same 
address. 

-     FOR  FURTHER  INFORMATION  CONTACT: 

Nina  MoUett,  907-586-7462  or 
Nina.Mollett@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
groundfish  fisheries  in  the  exclusive 
economic  zone  (EEZ)  of  the  BSAI  are 
managed  under  the  FMP.  The  North 
Pacific  Fishery  Management  Council 
(Council)  prepared  the  FMP  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act),  16  U.S.C. 
1801,  et  seq.  Regulations  implementing 
the  FMP  appear  at  50  CFR  part  679. 
General  regulations  governing  U.S. 
fisheries  also  appear  at  50  CFR  part  600. 

The  Council  submitted  Amendment 
77  for  Secretary  of  Commerce  review, 
and  it  published  a  Notice  of  Availability 
of  the  FMP  amendment  in  the  Federal 
Register  on  July  22,  2003  (68  FR  43342), 
with  comments  on  the  FMP  amendment 
invited  through  September  22,  2003. 

Comments  may  address  the  FMP 
amendment,  the  proposed  rule,  or  both, 
but  must  be  received  by  September  22, 
2003  to  be  considered  in  the  approval/ 
disapproval  decision  on  the  FMP 
amendment.  All  comments  received  by 
that  time,  whether  specifically  directed 
to  the  FMP  amendment  or  to  the 
proposed  rule,  will  be  considered  in  the 
approval/disapproval  decision  on  the 
FMP  amendment. 

Background 

Amendment  77  is  intended  to 
respond  to  concerns  that  the  stability  of 
the  fully  utilized  Pacific  cod  fishery  is 
threatened  by  increased  competition. 
This  competition  has  been  fueled  in  part 
by  recent  increases  in  the  market  value 
of  Pacific  cod  products  and  in  part  by 
decreas  is  in  opilio  crab  guideline 
harvest  level  (GHL).  Participants  in  the 
BSAI  fixed  gear  Pacific  cod  fishery 
include  hook-and-line  and  pot  gear 
fishermen  with  extensive  catch 
histories.  Absent  the  current  gear 
allocations  under  Amendment  64, 
which  are  set  to  sunset  on  December  31, 
2003,  no  regulator\'  mechanism  is  in 
place  that  would  prevent  one  sector 
from  increasing  its  effort  in  the  fishery 
and  from  eroding  another  sector's 
relative  historical  share.  The  proposed 
split  between  the  two  sectors  of  the 
Pacific  cod  pot  gear  fishery  is  similarly 
intended  to  prevent  one  sector  from 
eroding  the  other's  market  share. 

Formal  allocation  of  the  BSAI  Pacific 
cod  TAC  among  gear  types  began  in 


1994  with  the  passage  of  Amendment  24 
to  the  FMP.  Amendment  24  and 
subsequently  Amendment  46  allocated 
the  Pacific  cod  TAC  among  vessels 
using  jig  gear,  trawl  gear,  and  fixed  gear 
(hook-and-line  and  pot).  Under 
Amendment  46,  which  was 
implemented  in  1997,  2  percent  of  the 
TAC  was  reserved  for  jig  gear,  51 
percent  for  fixed  gear,  and  47  percent 
for  trawl  gear.  The  amendment  further 
split  the  trawl  apportionment  equally 
between  catcher  vessels  and  catcher/ 
processors,  but  did  not  split  the  fixed 
gear  allocation  between  hook-and-line 
and  pot  gear  vessels. 

At  its  April  1999  meeting,  the  Council 
initiated  an  analysis  to  examine  the 
probable  effects  of  further  splitting  the 
fixed  gear  allocation  of  Pacific  cod.  In 
October  of  that  year,  the  Council 
approved  Amendment  64,  which 
allocated  the  fixed  gear  portion  of  the 
BSAI  TAC  among  its  four  sectors  as 
follows: 

•80  percent  -  hook-and-line  catcher/ 
processors; 

•0.3  percent  -  hook-and-line  catcher 
vessels; 
•18.3  percent  -  pot  vessels; 
•1.4  percent  -  catcher  vessels  less  than 
60  ft  (18.3  m)  length  overall  (LOA), 
using  pot  or  hook-and-line  gear. 

The  percentages  were  roughly  based 
on  the  historical  harvest  shares  of  each 
gear  sector  from  1995  through  1998, 
with  the  exception  of  the  allocation  to 
-  catcher  vessels  less  than  60  ft  (18.3  m) 
LOA,  which  received  more  than  their 
actual  historical  share. 

Amendment  64  was  approved  by  the 
U.S.  Secretary  of  Commerce  in  July  2000 
and  became  effective  on  September  1 , 
2000  (65  FR  51553.  August  24,  2000). 
Amendment  64  and  its  implementing 
rule  include  a  sunset  date  of  December 
31,  2003;  the  allocations  established  for 
the  fixed  gear  sectors  will  expire  at  that 
time. 

Amendment  77  and  its  implementing 
rule  would  supersede  Amendment  64.  ft 
would  remove  the  sunset  provision  for 
the  fixed  gear  sector  allocations 
established  by  Amendment  64.  It  would 
further  allocate  the  pot  sector's  share 
between  pot  catcher  vessels  and  pot 
catcher/processors.  It  would  also  change 
the  rollover  provisions  for  unused  quota 
fi^m  the  jig  gear  sector,  in  effect 
reallocating  some  quota  that  is  typically 
allocated  to  the  catcher/processor  sector 
to  the  less  than  60  ft  (18.3  m)  LOA 
catcher  vessel  sector.  Each  of  these 
provisions  is  discussed  below. 

Preserving  Allocation  Among  Fixed 
Gear  Sectors 

Hook-and-line  and  pot  gear  fishermen 
have  expressed  concern  with  the 
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pending  expiration  of  the  fixed  gear 
allocations  for  BSAI  Pacific  cod  under 
Amendment  64,  and  the  potential  for 
serious  disruption  to  the  fishery  if  no 
gear  allocations  are  in  place  for  the  2004 
fishing  year.  Increased  prices  for  Pacific 
cod,  reduced  crab  GHLs,  and  shortened 
or  canceled  crab  seasons  due  to  low 
resource  abundance  have  resulted  in 
increased  harvests  of  Pacific  cod  by 
vessels  using  pot  gear.  Fishermen  that 
are  displaced  from  the  crab  fisheries 
have  expressed  interest  in  fishing  for 
Pacific  cod,  spurring  concerns  by  long- 
term  Pacific  cod  fishermen  about 
erosion  of  their  gear  harvest  shares  in 
the  fishery  in  favor  of  vessels  using  pot 
gear  with  limited  historical 
participation  in  the  fishery.  Approval  of 
Amendment  77  would  maintain  the 
status  quo  allocations  of  Pacific  cod  for 
the  fixed  gear  sector  with  some 
modifications,  including  a  change  in  the 
rollover  provisions  for  jig  gear  and  a 
split  in  the  allocation  between  the  two 
sectors  of  the  Pacific  cod  pot  gear 
fishery. 

Further  Split  of  Pot  Sector  Share 

Amendment  77  would  split  the  pot 
gear  sector  share  of  the  TAC  between 
pot  catcher/ processors  and  pot  catcher 
vessels.  In  October  1999,  when  the 
Council  approved  Amendment  64,  the 
pot  catcher/ processor  sector  requested  a 
direct  gear  allocation,  similar  to  the 
separate  allocations  the  hook-and-line 
sectors  received  under  Amendment  64. 
The  Council  acknowledged  that  a 
similar  split  between  catcher/processors 
and  catcher  vessels  using  pot  gear  might 
be  desirable.  However,  because  the 
public  had  not  been  given  an 
opportunity  to  comment  on  the  idea,  the 
Council,  delaying  the  action,  decided  to 
include  the  proposal  in  a  follow-up 
amendment  (proposed  BSAI 
Amendment  68  to  the  FMP). 

In  June  2000,  the  Council  considered 
Amendment  68  to  create  separate 
allocations  for  the  pot  catcher/processor 
and  pot  catcher  vessel  sectors,  but 
decided  to  again  delay  action  until  the 
allocation  to  pot  gear  sectors  could  be 
included  in  one  FMP  amendment  that 
would  also  address  the  issues  associated 
with  the  expiration  of  Amendment  64. 

Under  Amendment  77  as  adopted  by 
the  Coimcil.  the  pot  share  of  the  BSAI 
Pacific  cod  fixed  gear  TAC  would  be 
allocated  between  pot  catcher/ 
processors  and  pot  catcher  vessels  based 
on  catch  histories  by  the  two  sectors 
from  1998  through  2001.  In  effect,  this 
action  would  split  the  pot  gear  vessel 
quota,  providing  82  percent  to  catcher 
vessels  and  18  percent  to  catcher/ 
processors.  Catcher  vessels,  which  have 
been  catching  an  increasing  proportion 


of  the  harvest  over  recent  years,  would 
receive  about  6  percent  more  than  they 
would  if  the  split  were  based  on  1995- 
1999  catch  histories,  the  earliest  option 
analyzed  in  the  EA/RIR/IRFA. 

With  the  pot  catcher  vessel  and  pot 
catcher/processor  split  taken  into 
account,  the  fixed  gear  sectors  under 
Amendment  77  would  receive  the 
following  shares  of  the  BSAI  Pacific  cod 
fixed  gear  TAC: 

•  80.0  percent  to  hook-and-line 
catcher/processors; 

•  0.3  percent  to  hook-and-line  catcher 
vessels; 

•  3.3  percent  to  pot  catcher/ 
processors; 

•  15.0  percent  to  pot  catcher  vessels; 

and 

•  1.4  percent  to  catcher  vessels  less 

than  60  ft  (18.3  m)  LOA,  using  pot  or 
hook-and-line  gear. 

Proposed  Rollover  Requirements 

The  proposed  rule  implementing 
Amendment  77  would  also  include  new 
rollover  requirements  for  unharvested 
portions  of  the  jig  sector  allocation. 
Currently,  regulatory  provisions 
authorized  under  Amendment  64 
require  that  imused  portions  of  the 
overall  BSAI  Pacific  cod  allocations  to 
trawl  and  jig  gear  be  reallocated  95 
percent  to  the  hook-and-line  catcher/ 
processor  sector  and  5-percent  to 
vessels  using  pot  gear.  Furthermore, 
reallocation  of  the  imused  portion  of  the 
jig  gear  TAC  is  not  authorized  until 
September  15  of  each  fishing  year. 

Under  Amendment  77,  imused  trawl 
quota  would  be  reallocated  in  nearly  the 
same  manner,  except  that  the  5  percent 
pot  gear  reallocation  woidd  be  split 
further  between  the  two  sectors  of  the 
pot  vessel  fleet,  using  the  same 
percentages  as  would  apply  to  the 
overall  pot  vessel  quota,  as  explained 
above.  The  reallocated  trawl  gear  would, 
therefore,  amount  to  95  percent  to  the 
hook-and-line  catcher/processor  sector, 
0.9  percent  to  pot  catcher/processors, 
and  4.1  percent  to  pot  catcher  vessels. 

Unused  jig  gear  quota,  however, 
would  be  handled  differentiy  than 
under  current  regulations.  The  quota 
would  be  apportioned  to  the  jig  gear 
sector  through  the  annual  harvest 
specification  process  on  a  trimester 
basis.  The  three  seasonal  -  - 

apportionments  for  the  jig  gear 
allocation  would  be  40  percent,  20 
percent,  and  40  percent  respectively  for 
January  April,  May  August,  and 
September  December.  Projected 
amounts  of  unharvested  jig  gear 
seasonal  apportionments  would  be 
initially  reallocated  each  jig  season  to 
catcher  vessels  less  than  60  ft  (18.3  m) 
using  hook-and-line  or  pot  gear.  Only  if 


the  Regional  Administrator  determines 
that  the  small  vessel  fleet  would  not  be 
able  to  harvest  the  additional  amounts 
of  Pacific  cod  would  these  jig  gear 
rollover  amounts  be  made  available  to 
the  hook-and-line  catcher/processo:* 
sector. 

In  effect,  the  new  rollover  provisions 
in  Amendment  77  would  primarily 
represent  a  reallocation  from  the  hook- 
and-line  catcher/processor  fleet  to 
smaller  vessels.  The  jig  sector  harvested 
an  average  of  6  percent  of  its  BSAI 
Pacific  cod  allocation  from  1995  to 
2001.  Since  the  implementation  of 
Amendment  64  in  2000,  quota 
reallocated  from  the  jig  sector  has 
accounted  for  about  3.3  percent  of  the 
hook-and-line  catcher/processor  sector's 
total  catch  and  0.5  percent  of  the  pot 
sector's  total  catch.  Under  the  proposed 
action,  40  percent  of  the  jig  quota,  less 
whatever  catch  the  jig  gear  sector  is 
projected  to  take,  could  be  potentially 
reallocated  to  the  less  than  60  ft  (18.3  m) 
LOA  catcher  fleet  by  April,  more  than 
doubling  the  total  Pacific  cod  quota 
available  to  that  fleet  (based  on  the  2003 
TAC).  This  seasonal  front-loading 
would  benefit  the  small  vessel  fleet  not 
only  by  increasing  its  quota  at  a  time 
when  the  fleet  has  just  started  fishing 
for  Pacific  cod,  but  also  by  reducing  the 
risk  of  having  to  close  the  less  than  60 
ft  (18.3  m)  LOA  fishery  intermittently 
while  the  fleet  waits  for  quota 
reallocated  from  the  jig  sector. 

Members  of  the  public  testifying  in 
favor  of  retaining  the  status  quo  for  jig 
gear  rollovers  argued  that  such  a 
reallocation  should  be  considered  only 
as  part  of  an  overall  gear  allocation 
discussion  of  all  allocations  affecting  all 
sectors.  Speakers  stressed  that  when  the 
Council  approved  Amendment  64  jn 
1999,  giving  the  jig  gear  sector  a  two 
percent  allocation,  the  parties  involved 
understood  that  most  of  the  jig  gear 
sector's  unused  quota  would  continuie  to 
be  reallocated  to  the  catcher/processor 
fleet.  Apportioning  some  of  the 
unharvested  jig  allocation  instead  to  the 
under  60  ft  (18.3  m)  LOA  vessels  was 
portrayed  as  reneging  on  a  bargain,  and 
speakers  stressed  that  the  amount  of 
catch  under  discussion  is  not  trivial. 

Speakers  who  favored  changing  the 
way  jig  rollovers  would  be  apportioned 
expressed  their  belief  that  the  original 
intent  of  the  two  percent  jig  allocation 
was  to  develop  the  small  boat  fleet  in 
support  of  coastal  communities,  that  pot 
and  hook-and-line  vessels  less  than  60 
ft  (18.3  m)  LOA  play  a  similar  role  to  jig 
vessels  in  community  development, 
emphasized  the  extremely  low  bycatch 
rate  of  the  small  pot  vessels,  and  said 
that  the  proportion  of  TAC  affected  was 
relatively  minor. 
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In  effect,  tie  option  the  Council 
adopted  was  a  compromise,  because  the 
third  trimester's  allocation  of  unused  jig 
quota  probably  could  not  be  completely 
harvested  bylthe  catcher  vessels  less 
than  60  ft  (18.3)  LOA  and  would  be 
reallocated  to  hook-and-line  catcher/ 
processors  diring  the  last  trimester. 
Depending  on  when  fishery  managers 
are  able  to  prbject  catch  for  the  second 
trimester,  some  or  all  of  the  reallocated 
jig  catch  froni  the  second  trimester 
might  also  bt^  reallocated  to  the  hook- 
and-line  catcher/processor  fleet. 

The  small  I  oat  fleet  is  most  capable 
of  fishing  in  t  le  spring  and  summer, 
partly  due  to  weather  considerations 
later  in  the  ye  ar.  Other  constraints  exist 
as  well.  Hook  and-line  vessels  cannot 
fish  for  Pacifi  :  cod  between  noon  on 
Jime  10  and  n  Don  on  August  15  because 
they  typically  receive  little  or  no  halibut 
bycatch  as  pai  t  of  the  rulemaking 
implementing  the  annual  harvest 
specifications  and  pot  vessels  are 
constrained  by  the  A  and  B  seasons 
established  ui  der  Steller  sea  lion 
protection  me  isures.  Under  these 
measures,  pot  vessels  greater  than  or 
equal  to  60  ft  18.3  m)  LOA  may  not 
harvest  BSAI ;  »acific  cod  in  a  directed 
fishery  betwet  n  June  10,  wh^n  the  A 
season  ends  aj  id  September  1,  when  the 
B  season  begii  s.  The  A  season  share  is 
60  percent  ancj  the  B  season  share  is  40 
percent  of  the  pot  quota.  Whenever  the 
general  pot  gei  r  fisheries  are  closed, 
less  than  60  ft  (18.3  m) 
gear  are  allowed  to 
percent  of  the  BSAI 
Pacific  cod  TA  C  set  aside  for  catcher 
vessels  less  thi  n  60'  LOA.  As  of 
September  1 ,  l  owever,  all  pot  catcher 
boats,  includir  g  those  under  60  ft  (18.3 
m)  LOA,  wouli  I  fish  for  the  B  season 
portion  of  the  |  >roposed  15  percent 
allocation  to  p  »t  catcher  vessels.  In 
other  words,  si  lall  vessels  fishing  with 
pot  gear  are  un  ikely  to  need  extra  quota 
over  the  fall  m^  )nths,  when  they  are 
much  less  likely  to  want  to  fish  due  to 
poor  weather  c  auditions  in  the  Bering 
Sea,  and  when  Iheir  harvests  are 
deducted  from  the  general  pot  catcher 
vessel  quota.  T  le  jig  gear  reallocation  in 
the  proposed  nile  would,  however, 
allow  them  to  a  void  the  constraint  of  the 
1.4  percent  qucta  which  limits  them 
diuing  the  sum  mer  months. 


catcher  vessel; 
LOA  using  pol 
harvest  the  1.4 


Classification 
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determined  whfeth 
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national  standaj^ds 
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NMFS,  in  makii  ig 
will  take  into 


^JMFS  has  not 

er  the  amendment 
rule  would 
consistent  with  the 
of  the  Magnuson- 
other  applicable  laws, 
that  determination, 
a4count  the  data,  views. 


and  comments  received  during  the 
conunent  period. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for  the 
purposes  of  Executive  Order  12866. 

Tne  Council  prepared  an  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
which  describes  any  adverse  impacts 
this  proposed  rule,  if  adopted,  would 
have  on  directly  regulated  small 
entities.  A  summary  of  the  IRFA 
follows: 

The  directly  regulated  entities  for 
Amendment  77  would  be  those  vessels 
participating  in  the  Pacific  cod  fixed 
gear  fishery  in  the  BSAI.  The  Small 
Business  Administration  has  established 
size  criteria  for  defining  a  sn)all  entity 
in  the  fish  harvesting  business;  it  must 
be  independently  owned  and  operated, 
not  dominant  in  its  field  of  operation 
(including  its  affiliates),  and  with 
combined  annual  receipts  not  in  excess 
of  $3.5  million  for  all  its  affiliated 
operations  worldwide.  Some  vessels 
that  participate  in  the  Pacific  cod  fixed 
gear  fishery  might  be  considered  large 
entities  under  the  SBA  definition 
because  they  are  either  affiliated  under 
owners  of  multiple  vessels  or  are 
catcher/processors., However,  little  is 
known  about  the  ownership  structure  of 
the  vessels  in  the  fleet,  and  for  piuposes 
of  the  IRFA,  all  Pacific  cod  hook-and- 
line  and  pot  catcher  vessels  were 
considered  small  businesses. 

The  smallest  entities  in  the  catcher 
vessel  fleets,  vessels  less  than  60  ft  (18.3 
m)  LOA,  do  not  need  a  Pacific  cod 
endorsement  to  continue  prosecuting 
the  BSAI  Pacific  cod  fishery,  but  they 
must  meet  the  requirements  of  the 
License  Limitation  Program  (LLP). 
Thirty-two  unique  pot  catcher  vessels 
and  96  hook-and-line  catcher  vessels  in 
this  size  category  are  documented  to 
have  made  at  least  one  landing  in  the 
directed  BSAI  Pacific  cod  fishery  during 
1995-2001  and  appear  to  be  qualified 
under  the  LLP  to  use  non-trawl  gear  in 
the  BSAI  groundfish  fisheries.  On 
average  since  1995,  however,  only  18 
hook-and-line  and  5  pot  catcher  vessels 
have  participated  in  any  one  year. 

Amendment  67  to  the  BSAI 
Groundfish  FMP,  which  became 
effective  January  1,  2003,  adds  a  Pacific 
cod  endorsement  to  Federal  licenses 
held  by  fixed  gear  vessels  that  qualify 
for  a  BSAI  area  endorsement  under  the 
current  LLP  and  also  meet  specified 
qualification  criteria  in  terms  of  catch 
history  for  their  gear  type.  Under 
Amendment  67,  a  total  of  about  57 
catcher  vessels  greater  than  or  equal  to 
60  ft  (18.3  m)  LOA  (3  longline  and  54 
pot  vessels)  likely  will  receive  catcher 
vessel  (CV)  endorsements  on  their 
licenses  to  participate  in  the  Bering  Sea 


Pacific  cod  fixed  gear  fishery.  This  is  a 
substantial  reduction  in  the  fleet  129 
unique  longline  and  226  imique  pot 
catcher  vessels  of  any  length 
participated  at  any  time  from  1995  to 
2001.  An  estimated  forty-six  vessels 
greater  than  or  equal  to  60  ft  (18.3  m 
LOA  (40  longline  and  6  pot  vessels) 
likely  will  receive  catcher/processor 
(CP)  endorsements  on  their  licenses  to 
participate  in  the  Bering  Sea  Pacific  cod 
fixed  gear  fishery.  In  addition,  an 
estimated  six  longline  catcher/ 
processors  and  three  pot  catcher 
processors  will  qualify  for  a  CV 
endorsement  for  their  respective  gear 
types. 

Although  the  appeals  processes 
associated  with  interim  licenses  are  not 
complete,  all  54  of  the  pot  catcher 
vessels,  and  one  of  the  pot  catcher/ 
{wocessors,  that  potentially  qualify  for  a 
Pacific  cod  endorsement  appear  to  have 
earned  gross  revenues  of  less  than  $3.5 
million  and  thus  are  considered  small 
businesses. 

Due  to  the  small  number  of 
participants,  data  regarding  the  three 
hook-and-line  catcher  vessels  are 
confidential,  but  they  all  appear  to  have 
earned  revenues  of  less  than  $3.5 
million  and  thus  are  considered  small 
businesses.  Of  the  six  longline  catcher/ 
processors  that  meet  only  the  CV 
qualifications  for  endorsements,  which 
is  based  on  laiidings  over  the  years  1995 
1 999,  all  six  appear  to  meet  the  SBA 
definition  of  small  businesses.  Several 
others  among  the  40  catcher/processor 
vessels  are  estimated  to  receive  a  hook- 
and-line  CP  endorsement  also  reported 
annual  receipts  of  less  than  $3.5 
million;  however,  little  is  known  about 
the  ownership  of  this  fleet,  so 
developing  a  meaningful  estimate  of 
how  many  are  small  entities  is  not 
possible. 

Adding  these  niunbers  gives  a  total 
estimate  of  about  87  vessels  that  would 
be  directly  regulated  by  this  action:  55 
pot  vessels  greater  than  or  equal  to  60 
ft  (18.3  m)  LOA;  5  pot  vessels  less  than 
60  ft  LOA;  9  hook-and-line  vessels 
greater  than  or  equal  to  60  ft  (18.3  m) 
LOA;  and  18  hook-and-line  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA. 

The  IRFA  analysis  of  expected 
impacts  on  small  entities  under  the 
alternatives  noted  that,  because  the 
proposed  action  would  maintain  a 
percentage  distribution  among  gear 
sectors  very  close  to  the  average  harvest 
level  since  1995,  net  effects  would  be 
expected  to  be  minimal  relative  to  the 
status  quo  alternative  and  possibly  in 
relation  to  the  no  action  alternative  as 
well.  The  IRFA  assumes  that  the    • 
distribution  of  harvest  would  not 
change  significantly  under  the  no  action 
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alternative  because  estimates  of  changes 
that  might  occur  in  the  absence  of  fixed 
gear  allocations  cannot  be  made. 
However,  some  changes  may  occiu'; 
indications  are  that  each  sector  might 
want  to  increase  its  relative  share  of  the 
Pacific  cod  TAC,  especially  given  the 
current,  relatively  low  opilio  crab  GHL, 
and  the  limited  opportunity  in 
alternative  fisheries.  How  the 
competition  would  play  out  is  not  easy 
to  predict;  although  it  is  likely  there 
would  be  more  fishing  pressure  in  the 
A  season,  and  unlikely  that  smaller 
boats  would  increase  tlieir  share. 

The  fixed  gear  allocations  under 
Amendment  64  have  been  in  place  since 
mid  2000,  so  each  sector  has  been 
constrained  by  those  allocations. 
However,  the  pot  gear  share  of  the  fixed 
gear  Pacific  cod  TAC  has  not  been 
further  apportioned  between  pot 
catcher/processors  and  pot  catcher 
vessels.  The  pot  catcher  vessel  sector 
increased  its  relative  share  of  the  pot 
gear  quota  in  2000,  2001,  and  2002,  and 
the  niunber  of  pot  vessels  less  than  60 
ft  (18.3  m)  LOA  is  not  constrained  by 
the  Pacific  cod  endorsement 
requirement  imder  Amendment  67.  The 
action  as  approved  by  the  Council, 
which  would  split  the  pot  sector 
allocation  based  on  catch  histories  fi-om 
1998-2001,  would  allow  the  pot  catcher 
vessels  to  maintain  the  higher 
percentage  of  pot  sector  quota  TAC  that 
they  have  achieved  in  the  past  few  years 
relative  to  the  pot  catcher/processors. 

As  with  many  allocation-based 
management  measures,  the  alternatives^ 
propose  a  percentage  allocation  of  the 
TAC  among  competing  groups  of 
vessels.  In  this  case,  vessels  in  each 
group  are  primarily  small  entities 
representing  a  tradeoff  in  terms  of 
impacts;  some  small  entities  could  be 
negatively  affected,  and  others 
positively  affected.  Under  Amendment 
64,  and  again  proposed  under  this 
amendment,  a  separate  allocation  of  1.4 
percent  was  made  to  hook-and-line  and 
pot  catcher  vessels  less  than  60  ft  (18.3 
m)  LOA,  the  effect  of  which  was  to 
allocate  more  Pacific  cod  to  catcher 
vessels  delivering  to  shorebased 
processors  than  they  had  historically 
harvested.  That  type  of  allocation  tends 
to  disproportionately  benefit  the 
smallest  entities  among  these  fishery 
sectors.  The  proposed  seasonal 
reallocation  of  xmused  Pacific  cod  jig 
gear  quota  &t)m  hook-and-line  catcher/ 
processors  to  the  less  than  60  ft  (18.3  m) 
LOA  pot  and  hook-and-line  vessels 
similarly  is  a  tradeoff  that  benefits  the 
smaller  entities. 

Nothing  in  the  proposed  amendment 
would  cause  any  obvious 
disproportionate  regulatory  impacts  to 


small  entities,  relative  to  large  ones. 
From  one  perspective,  setting  a 
percentage  allocation  will  keep  one 
sector  from  increasing  its  share  relative 
to  what  it  could  do  under  the  no  action 
alternative.  Based  on  the  information 
developed  for  the  RIR  and  from  public 
testimony,  it  appears  that  the  pot  sector 
is  more  likely  to  increase  its  relative 
share  in  the  absence  of  a  quota  split. 
Another  way  to  look  at  this,  is  that 
continuing  separate  BSAI  Pacific  cod 
allocations  for  the  fixed  gear  sectors 
would  serve  to  maintain  the  ciurent 
share  taken  by  the  smallest  entities. 

Another  mitigating  effect  should 
occur  from  implementation  of 
Amendment  67.  One  of  the  points  raised 
in  opposition  to  the  split  when  it  was 
considered  in  1999  under  Amendment 
64  is  that  many  pot  vessels  are  qualified 
imder  the  LLP  but  have  not  participated 
in  the  Pacific  cod  fishery,  and  if  the  pot 
sector's  share  of  the  quota  were  fixed  at 
a  specific  level,  and  some  of  these 
vessels  began  to  participate,  pot  vessels 
already  participating  in  and  dependent 
on  the  fishery  would  be  at  a 
disadvantage.  The  intent  of  Amendment 
67,  which  went  into  effect  on  January  1, 
2003,  is  to  eliminate  the  latent  capacity 
in  both  the  pot  and  longline  fleets  by 
adopting  species  and  gear  endorsements 
based  on  a  set  of  minimiun  level  of 
landings  and  years  of  participation. 

Nothing  in  the  proposed  action  would 
result  in  any  changes  in  reporting  or 
recordkeeping  requirements,  and  NMFS 
has  not  identified  any  relevant  Federal 
rules  that  may  duplicate,  overlap,  or 
conflict  with  the  preferred  alternative. 

List  of  Subiects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  August  12,  2003. 
William  T.  Hogarth, 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  proposed  to  be 
amended  as  follows: 

PART  67&-RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq.;  Title  II  of  Division  C, 
Pub.  L.  105-277;  Sec.  3027,  Pub  L.  106-31, 
113  Stat.  57;  16  U.S.C.  1540(f). 

2.  La  §679.20,  paragraphs  (a)(7)(i)(C), 
(a){7){ii)(C),  and  (a)(7)(iii)(A)  are  revised 
to  read  as  follows: 

§679.20    General  limitations. 

*        *        *        *        * 


(a)*** 
{?)*** 

(i)  *** 

(C)  Allocations  among  vessels  using 
hook-and-line  or  pot  gear.  (1)  The 
Regional  Administrator  annually  will 
estimate  the  amount  of  Pacific  cod  taken 
as  incidental  catch  in  directed  fisheries 
for  groundfish  other  than  Pacific  cod  by 
vessels  using  hook-and-line  or  pot  gear 
and  deduct  that  amount  from  the 
portion  of  Pacific  cod  TAC  annually 
allocated  to  hook-and-line  or  pot  gear 
under  paragraph  (a)(7)(i)(A)  of  this 
section.  The  remainder  will  be  further 
allocated  as  directed  fishing  allowances 
as  follows: 

(i)  80.0  percent  to  catcher/processor 
vessels  using  hook-and-line  gear; 

[ii]  0.3  percent  to  catcher  vessels 
using  hook-and-line  gear; 

(lii)  3.3  percent  to  catcher/processor 
vessels  using  pot  gear; 

(iv)  15.0  percent  to  catcher  vessels 
using  pot  gear;  and 

(v)  1.4  percent  to  catcher  vessels  less 
than  60  ft  (18.3  m)  LOA  that  use  either 
hook-and-line  or  pot  gear. 

(2)  Harvest  of  Pacific  cod  by  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA 
using  pot  gear: 

(/)  Will  accrue  against  the  15  percent 
specified  in  paragraph  (a)(7)(i)(C)(I)(jV) 
of  this  section  when  the  directed  fishery 
for  Pacific  cod  by  catcher  vessels  equal 
to  or  greater  than  60  ft  (18.3  m)  LOA 
using  pot  gear  is  open. 

[ii)  Will  accrue  against  the  1.4  percent 
specified  in  paragraph  (a)(7)(i)(C)(J)(v) 
of  this  section  when  the  directed  fishery 
for  Pacific  cod  by  catcher  vessels  equal 
to  or  greater  than  60  ft  (18.3  m)  LOA 
using  pot  gear  is  closed. 
*        *        *        *        * 

(u)  *  *  * 

(C)  Reallocation  among  vessels  using 
trawl  or  non-trav^rl  gear.  If,  during  a 
fishing  year,  the  Regional  Administrator 
determines  that  vessels  using  trawl  gear, 
hook-and-line  gear,  pot  gear  or  jig  gear 
will  not  be  able  to  harvest  the  entire 
amoimt  of  Pacific  cod  in  the  BSAI 
allocated  to  those  vessels  under 
paragraphs  (a)(7)(i)(A),  (a)(7)(i)(B)  or 
(a)(7)(i)(C)  of  this  section,  NMFS  will 
reallocate  the  projected  unused  amoimt 
of  Pacific  cod  to  vessels  harvesting 
Pacific  cod  using  the  other  gear  type{s) 
through  notification  in  the  Federal 
Register,  subject  to  the  provisions 
below: 

(I)  Reallocation  of  TAC  specified  for 
jig  gear.  The  Regional  Administrator 
will  reallocate  any  projected  unused 
portion  of  a  seasonal  allowance  of 
Pacific  cod  for  vessels  using  jig  gear 
under  paragraphs  (a)(7)(i)(A)  and 
(a)(7)(iii)(A)  of  this  section  to  catcher 
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vessels  less  than  60  ft  (18.3  m)  LOA 
using  hook-a  id-line  or  pot  gear. 

[2]  Reallocation  of  TAC  specified  for 
trawl  gear.  Tie  Regional  Administrator 
will  reallocate  any  projected 
unharvested  Imounts  of  Pacific  cod 
TAC  allocate!  1  to  trawl  gear  imder 


Gear  Type 


( 1)  trawl 
(/)  trawl  CV 
(//)  trawl  CP 
{2)   hook-and-li 

and  non-CDC 

m)LOA 

(3)  jig  vessels 

(4)  all  other  nonlrawl  vessels 


(le   >60  ft   (18.3   m)LOA. 
pot  vessels  >60  ft  (18.3 


3.  In  §679. 
introductory 
paragraph  (e] 
follows: 


23 

t!Xt 

){ i)[ 


§679.23    Seasons 


(e)  *  *  * 

(5)  Directed 
(i)  Hook-and- 
provisions  of 
for  CDQ  and 


Hshingfor  Pacific  cod — 
gear.  Subject  to  other 
part,  directed  fishing 
CDQ  Pacific  cod  with 


Ine 

tiis 

n  m 


paragraph  (a){7)(i)  of  this  section:  95 
percent  to  catcher/processor  vessels 
using  hook-and-line  gear.  0.9  percent  to 
catcher/processor  vessels  using  pot  gear, 
and  4.1  percent  to  catcher  vessels  using 
pot  gear. 
***** 


(iii)  *  *  * 

(A)  Seasonal  apportionment  and  gear 
allocations.  The  BSAI  Pacific  cod  gear 
allocations  and  apportionments  by 
seasons,  as  specified  in  §  679.23  (e)(5), 
are  as  follows: 


A  season 


60  percent 
70  percent 
50  percent 


60  percent 
40  percent 


B  season 


20  percent 
1 0  percent 
30  percent 


40  percent 
20  percent 
no  seasonal  apportionment 


C  season 


20  percent 
20  percent 
20  percent 


40  percent 


.  paragraph  (e)(5)(i) 
is  revised,  and 
iv)  is  added,  to  read  as 


vessels  equal  to  or  greater  than  60  ft 
(18.3  m)  LOA  using  hook-and-line  gear 
is  authorized  only  diuing  the  following 
two  seasons: 

***** 

(Jv)  fig  gear.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  CDQ  and  non-CDQ  Pacific  cod  with 
jig  gear  is  authorized  only  diu-ing  the 
following  three  seasons: 

(A)  A  season.  From  0001  hoiu^.  A.l.t., 
January  1  through  1200  hours,  A.l.t., 
April  30; 


(B)J5  season.  From  1200  hours,  A.l.t., 
April  30  through  1200  hours,  A.l.t., 
August  31; 

(C)  C  season.  From  1200  hours,  A.l.t., 
August  31  through  2400  hours,  A.l.t., 
December  31. 

***** 

[FR  Doc.  03-21048  Filed  8-15-03;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Submission  for  0MB  Review; 
Comment  Request 

,  August  12,  2003. 

The  Department  of  Agriculture  has 
submitted  the  following  information 
collection  requirement(s)  to  OMB  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13.  Comments  regarding  (a) 
whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  biuden  including 
the  v^idity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechnanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Desk  Officer  for 
Agriculture,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Pamela_BeverlyjO  OlRAJSubmissio 
n@OMB.EOP,GOV  OT  fax  (202)  395-5806 
and  to  Departmental  Clearance  Office, 
USDA,  OCIO,  Mail  Stop  7602, 
Washington,  DC  20250-7602. 
Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  (202)  720-8681. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displays  a  currently  valid  OMB  control 
number  and  the  agency  informs 
.  potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 
displays  a  cvurently  valid  OMB  control 
number. 

OfiBce  of  Procurement  and  Property 
Management 

Title:  Maximum  Workweek — 
Construction  Schedule. 

OMB  Control  Number:  0505-0011. 

Summary  of  Collection:  In  order  to 
obtain  goods  or  services  such  as 
construction  services,  the  United  States 
Department  of  Agriculture  (USDA),  like 
other  Federal  agencies,  has  established 
agency  contracting  offices  to  enter  into 
Federal  contracts.  These  offices  employ 
contracting  officers,  who  solicit  bids  or 
offers  for  work  from  businesses  in  the 
private  sector.  When  USDA  contracts  for 
construction  services,  both  the 
contracting  officer  and  the  contractor 
needs  to  establish  a  schedule  for  the 
work.  The  contractor  needs  to  ensure 
that  his  weekly  work  schedule  will  not 
conflict  with  the  time  during  which 
USDA  may  allow  him  access  to  the 
work  site.  The  contracting  officer  needs 
to  know  when  the  contractor  will  be 
working  in  order  to  schedule  on-site 
conferences,  to  perform  quality 
assurance  inspections,  and  to  perform 
compliance  checks  required  to  enforce 
the  Davis  Bacon  Act  (40  U.S.C.  276a- 
276a-7).  Such  compliance  checks  are 
specifically  required  by  the  Federal 
Acquisition  Regulations  (FAR)  to 
conduct  employee  interviews,  to  check 
the  type  of  work  being  performed,  to 
verify  the  number  of  pay  classification 
of  workers  at  the  site,  and  to  verify  that 
posters  informing  workers  of  their  rights 
are  displayed  at  the  site  (FAR  22.406- 
7(b)).  Contracting  officers  put  the 
Maximum  Workweek — Construction 
Schedule  clause  in  solicitations  and 
contracts  for  construction  when  the 
contractor's  access  to  the  work  site  may 
be  restricted  to  certain  times  of  the  day 
or  week. 

Need  and  Use  of  the  Information:  The 
Office  of  Procvu«ment  and  Property 
Management  (OPPM)  will  collect 
information  to  determine  when 
government  inspectors  or 
representatives  will  be  needed  at  the 
site,  and  to  schedule  contractor  access 
to  the  work  site.  The  information  is  not 
collected  imless  the  contracting  officer 
anticipates  problems  with  contractor 
access  or  scheduling  government 
inspections.  If  the  information  were  not 
collected,  contracting  offices  would  be 


unable  to  allocate  contract 
administration  resources  efficiently- 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  400. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  100. 

OfiBce  of  Procurement  and  Property 
Management 

Title:  Instructions  for  the  Preparation 
of  Technical  and  Business  Proposals. 

OMB  Control  Number:  0505-0013. 

Summary  of  Collection:  In  order  to 
obtain  goods  or  services,  the  United 
States  Department  of  Agriculture,  like 
other  Federal  agencies,  has  established 
agency  contracting  offices  to  enter  into 
Federal  contracts.  These  offices  employ 
contracting  officers,  who  use  various 
methods  to  award  contracts  for  good  or 
services.  One  method  prescribed  by  Part 
15  of  the  Federal  Acquisition  Regulation 
(48  CFR)  is  contracting  by  negotiation. 
In  contracting  by  negotiation, 
contracting  officers  issue  solicitations  to 
request  offers  for  required  products  or 
services  from  businesses  in  the  private 
sector.  Together  with  the  solicitation 
document,  the  offeror's  cost  proposal 
and  its  technical  and  business  proposals 
constitute  the  offer  submitted  to  the 
contracting  office  for  evaluation  and 
acceptance.  The  technical  proposal, 
togedier  with  the  offeror's  pricing,  is 
needed  to  select  the  offeror  who  will  be 
awarded  a  contract.  The  Agriculture 
Acquisition  Regulation  (AGAR)  (48  CFR 
ch.4)  prescribes  the  provision  titled 
Instructions  for  the  Preparation  of 
Technical  and  Business  Proposals)  (48 
CFR  452.215-71)  helds  an  offeror 
preparing  a  proposal  to  address  the 
factors  on  which  it  will  be  evaluated. 

Need  and  Use  of  the  Information:  The 
Office  of  Procurement  and  Property 
Management  (OPPM)  will  collect 
information  to  evaluate  and  determine 
the  feasibility  of  the  offeror's 
managaement.  technical  approach,  and 
offered  cost/price  to  provide  the 
services  and/or  supplies  required,  if 
awarded  a  contract.  If  the  information 
were  not  collected,  OPPM  would  be 
unable  to  obtain  goods  and  services 
required  for  its  daily  operations. 

Description  of  Respondents:  Business 
or  other  for  profit;  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Govermnent. 

Number  of  Respondents:  3,600. 
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Frequency 
On  occasion. 
Total  BurdAn 
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>f  Responses:  Reporting: 
Hours:  115,200. 


0£Bce  of  Procurement  and  Property 
Management : 

Title:  Brand  Name  or  Equal  Provision 
and  Clause. 

OMB  Contri  7  Number:  0505-0014. 
Summary  o' Collection:  In  order  to 
obtain  goods  ( r  services,  the  United 
States  Departi  lent  of  Agriculture,  like 
other  Federal ,  igencies,  has  established 
agency  contrai  ling  offices  to  enter  into 
Federal  contra  :ts.  The  Agriculture 
Acquisition  R(  gulation  (48  CFR  ch.  4) 
and  the  (48  CFR  411.171),  provision  (48 
CFR  452.21 1-:  0).  and  a  clause  (48 
452.211-71)  p  (rmits  the  use  of  "brand 
name  or  equal  '  purchase  descriptions  to 
procure  comm  ;rcial  products.  Such 
descriptions  re  qiaire  the  offeror  on  a 
supply  procun  ment  to  identify  the 
"equal"  item  hsing  offered  and  to 
indicate  how  t  iat  item  meets  the  salient 
characteristics  stated  in  the  purchase 
description.  Tl  e  use  of  brand  name  or 
equal  descripti  sns  eliminates  the  need 
for  bidders  or  c  fferors  to  read  and 
interpret  detail  jd  specifications  or 
purchase  descr  iptions. 

Need  and  Us  °  of  the  Information:  The 
Office  of  Procu  ement  and  Property 
Management  (C  iPPM)  will  collect 
information  to  letermine  from  the 
descriptive  infc  rmation  furnished 
whether  the  off  ?red  "equal"  item  meet 
the  salient  chai  icteristics  of  the 
Government's  r  squirements.  If 
information  we  :e  not  collected,  OPPM 
would  spend  m  ore  time  developing 
purchase  descn  ptions  and  offerors 
would  spend  m  are  time  reading  and 
interpreting  the  purchase  descriptions. 
Description  o  ^RespoQdents:  Business 
or  other  for-pro  it. 
Number  ofRt  spondents:  26,678. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  2,668. 


Office  I 
Management 


Procure  nent:  Key  Persormel 


Title 
Clause. 

OMB  Control 

Summary  o 
obtain  goods  or 
States  Departm 
(USDA).  like 
established 
enter  into  Federal 
offices  employ 
issue  solicitatioi 
(proposals)  for 
services  from 
sector.  When  U$DA 
research  and 
(R&D),  informatibn 


ent 
i  otter 
ager  cy 


•r((i 
bus 


of  Procui  ement  and  Property 


Wumber  0505-0015. 
>f  Collection: In  order  to 
services,  the  United 
of  Agriculture 
Federal  agencies,  has 
contracting  offices  to 
contracts.  These 
c  antracting  officers,  who 
IS  to  request  offers 
squired  products  or 
messes  in  the  private 
wishes  to  acquire 
deijelopment  services 
technology  (IT) 


design  or  support  services,  or  advisory 
and  assistance  services,  it  must  consider 
the  capabilities  of  the  personnel  who 
the  contractor  assigns  to  the  job.  The 
contributions  of  certain  contractor 
employees  may  be  critical  to  the  success 
of  the  work.  Such  employees  are 
designated  as  "Key  Persormel."  The 
Agriculture  Acquisition  Regulation  (48 
CFR  ch.4)  (48  CFR  437.110)  and  48  CFR 
452.237-74)  prescribes  the  Key 
Personnel  clause  to  collect  information 
about  key  contractor  personnel.  The 
contracting  officer  uses  the  Key 
Personnel  clause  to  require  the 
contractor  to  inform  USDA,  if  a  key 
person  will  no  longer  be  available  to 
perform  work  on  the  contract. 
Contractors  whose  contracts  include  the 
key  personnel  clause  are  required  to 
notify  the  contracting  officer  about 
proposed  substitutions  for  key 
personnel  identified  in  the  contract. 

Need  and  Use  of  the  Information:  The 
Office  of  Procurement  and  Property 
Management  (OPPM)  will  collect 
information  to  determine  whether  the 
departure  of  a  key  person  from  the 
contractor's  staff  could  jeopardize 
contract  performance  and  to  determine 
what  accommodations  or  remedies  may 
be  taken.  If  the  OPPM  could  not  obtain 
information  about  departing  key 
personnel,  it  could  not  ensure  that 
qualified  persormel  continue  to  perform 
contract  work. 

Description  of  Respondents:  Business 
or  other  for-profit;  Non-for-profit 
institutions;  State,  Local,  or  Tribal 
Government. 
Number  of  Respondents:  300. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  300. 


Office  of  Procurement  and  Property 
Management 

Title:  Progress  Reporting  Clause. 

OMB  Control  Number:  0505-0016. 

Summary  of  Collection:  In  order  to 
obtain  goods  or  services,  the  United 
States  Department  of  Agricultiue,  like 
other  Federal  agencies,  has  established 
agency  contracting  offices  to  enter  into 
Federal  contracts.  These  pffices  employ 
contracting  officers,  who  request  bids  or 
offers  for  work  from  businesses  in  the 
private  sector  using  solicitations.  In 
order  to  administer  contracts  for 
research  and  development  services 
(R&D),  or  for  advisory  and  assistance 
services  (AAS),  contracting  officers  need 
information  about  contractor  progress  in 
performing  the  contracts.  The 
Agriculture  Acquisition  Regulation  (48 
CFR  ch.4)  (48  CFR  437.270(a))  and  (48 
CFR  452.237-76)  prescribe  the  Progress 
Reporting  Clause  to  collect  information 
about  contractor  progress.  Contracting 


officers  include  the  Progress  reporting 
Clause  in  R&D  and  AAS  contracts  to 
obtain  information  from  the  contractors 
about  their  performance. 

Need  and  Use  of  the  Information:  The 
Office  of  ftocurement  and  Property 
Management  will  collect  information  to 
compare  actual  progress  and 
expenditures  to  anticipated  performance 
and  contractor  representations  on  which 
the  award  was  based.  The  information 
alerts  the  agency  of  technical  problems; 
the  need  for  additional  staff  resources  or 
finding;  and  the  probability  of  timely 
completion  within  the  contract  cost  or 
.-price.  If  the  contracting  officers  could 
not  obtain  progress  report  information, 
they  would  have  to  physically  monitor 
the  contractor's  operation  on  a  day-to- 
day basis  throughout  the  performance 
period. 

Description  of  Respondents:  Business 
or  other  for-profit;  Non-for-profit 
institutions;  State,  Local,  or  Tribal 
Goverrunent. 

Number  of  Respondents:  300. 

Frequency  of  Responses:  Reporting: 
Quarterly;  Monthly. 

Total  Burden  Hours:  5,400. 

Foreign  Agricultural  Service 

Title:  Trade  Adjustment  Assistance 
for  Farmers  (TAA). 

OMB  Control  Number:  0551-NEW. 

Summary  of  Collection:  The  Trade 
Act  of  2002  (HR  3009)  (Pub.  L.  107- 
210),  signed  into  law  on  August  6,  2002, 
established  a  Trade  Adjustment 
Assistance  Program  (TAA)  for  farmers. 
The  primary  objective  of  this  new 
program  is  to  provide  technical  and 
cash  assistance  to  producers  of  raw 
agricultiu-al  conunodities  in  cases  where 
increased  imports  of  a  like  or  directly 
competitive  product  have  contributed 
importantly  to  declines  in  domestic 
prices  over  a  specified  period  of  time. 

Need  and  Use  of  the  Information:  The  5 
Foreign  Agricultural  Service  (FAS)  will 
collect  information  to  permit  producers 
to  petition  and  apply  for  program 
benefits.  The  information  is  needed  to 
determine  eligibility  to  obtain  benefits 
under  the  new  program  providing  trade 
adjustment  assistance  for  farmers  and  to 
ascertain  the  amount  of  payments  an 
adversely  affected  producer  is  entitled 
to  receive.  The  information  collected 
will  provide  essential  data  and 
economic  information  for  use  by  the 
FAS,  Farm  Service  Agency,  Economic 
Research  Service,  Extension  Service, 
and  other  agencies  within  the 
Department. 

Description  of  Respondents:  Farms; 
Not-for-profit;  Business  or  other  for- 
profit. 
Number  of  Respondents:  500. 
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Frequency  of  Responses:  Reporting: 
Aimually. 

Total  Burden  Hours:  7,000. 

Farm  Service  Agency 

Title:  Disaster  Assistance — General  (7 
CFR  part  1945-A). 

OMB  Number  Control:  0560-01 70. 

Summary  of  Collection:  Subtitle  C  of 
the  Consolidated  Farm  and  Rural 
Development  Act  of  1972,  as  amended, 
authorizes  emergency  loss  (EM)  loans 
for  the  purpose  of  assisting  farmers  and 
ranchers  who  have  suffered  weather- 
related  physical  and  production  losses 
in  areas  declared  by  the  President, 
designated  by  the  Secretary  of 
Agriculture,  or  named  for  physical  loss 
loans  by  the  Farm  Service  Agency  (FSA) 
Administrator.  For  EM  production  loss 
loam,  applicants  must  show  a  30%  loss 
in  at  least  one  basic  farming  enterprise. 
For  physical  losses,  applicants  must 
show  that  property  damaged  or 
destroyed  is  essential  to  the  continued 
operation  of  the  farming  or  ranching 
operations.  Applicant  must  be  unable  to 
obtain  commercial  credit  or  recover 
from  the  disaster  and  meet  the  specific 
eligibility  and  repayment  requirements. 
FSA  will  collect  information  to  evaluate 
requests  for  a  Secretarial  natural  disaster 
designation. 

Need  and  Use  of  the  Information:  FSA 
will  collect  information  to  determine 
whether  sufficient  losses  have  been 
suffered  to  warrant  a  Secretarial  natural 
disaster  designation,  determine  whether 
extenuating  circumstances  exist  to  grant 
a  natural  disaster  designation  under  the 
Secretary's  discretionary  authority.  The 
information  will  be  used  by  FSA  to 
process  State  Governor  requests  for 
Secretarial  natural  disaster  designations. 

Description  of  Respondents:  Farms; 
Federal  Government;  State,  Local  or 
Tribal  Government. 

Number  of  Respondents:  2,889. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1.452. 

Food  and  Nutrition  Service 

Title:  Federal  Collection  Methods  for 
Food  Stamp  Program  Recipient  Claims. 

OMB  Control  Number:  0584-0446. 
"    Summary  of  Collection :  The  Debt 
Collection  Improvement  (DCIA),  Food 
Stamp  (FSA)  imd  Privacy  Act  require 
that  State  agencies  advise  debtors  of  the 
intended  referral  to  the  Treasury  Offset 
Program  (TOP).  TOP  is  a  method  used 
to  collect  debts  owed  for  over-issued 
food  stamp  recipient  claims.  TOP  offers 
debtors  an  opportunity  to  repay  the 
claim,  and  offer  debtors  an  opportunity 
to  request  a  review  of  the  validity  of  the 
collection  action. 

Need  and  Use  of  the  Information:  The 
information  collected  is  used  to  operate 


Federal  offset.  State  agencies  collect  this 
information  to  offset  debts  as  a  result  of 
over-issuance  of  recipient  claims. 
Without  the  information,  compliance 
with  the  DCIA  would  not  be  possible 
and  departmental  participation  in  TOP 
would  be  jeopardized. 

Description  of  Respondents:  State. 
Local,  or  Tribal  Goverimient;  Individual 
or  households;  Federal  Government. 

Number  of  Respondents:  279,119. 

Frequency  of  Responses:  Reporting: 
On  occasion;  Aimually. 

Total  Burden  Hours:  56,123. 

Food  and  Nutrition  Service 

Title:  Consiuner  Study. 

OMB  Control  Number:  0584-NEW. 

Summary  of  Collection:  Under 
Subtitle  D  of  the  National  Agricultiue 
Research.  Extension,  and  Teaching 
Policy  Act  of  1977  (7  U.S.C.  3171-3175). 
the  Secretary  of  Agricultiire  is  required 
to  develop  and  implement  a  national 
food  and  human  nutrition  research  and 
extension  program,  including  the 
development  of  techniques  to  assist 
consumers  in  selecting  food  that 
supplies  a  nutritionally  adequate  diet. 
The  Center  for  Nutrition  Policy  and 
Promotion  (CNPP)  has  the  authority  to 
develop  materials  to  aid  the  public  in 
selecting  food  for  good  nutrition; 
coordinate  nutrition  education 
promotion  and  professional  education 
projects  with  the  Department;  and 
consult  with  the  Federal  and  State 
agencies,  the  Congress,  universities,  and 
other  public  and  private  organizations 
and  the  general  public  regarding  food 
consumption  and  dietary  adequacy. 

Need  and  Use  of  the  Information: 
CNPP  will  collect  information  using  8 
focus  group  sessions  with  women  ages 
20-40  years.  The  information  collected 
will  help  to  expand  the  knowledge  base 
concerning  the  public's  perceived 
relationship  between  portion  size, 
counting  calories,  and  a  healthy  weight. 
The  information  collected  will  also 
assist  CNPP  in  its  efforts  to  develop 
campaign  messages  and  materials  to 
help  Americans  achieve  or  maintain  a 
healthy  weight  through  increased 
awareness  of  how  much  they  eat. 

Description  of  Respondents: 
Individuals  or  households. 

Number  of  Respondents:  1,280. 

Frequency  of  Responses:  Reporting: 
Other  (one-time). 

Total  Burden  Hours:  432. 

Risk  Management  Agency 

Title:  General  Administrative 
Regulations;  Subpart  V  Submission  of 
Policies,  Provisions  of  Policies,  and 
Rates  of  Premium. 

OMB  Control  Number:  0563-New. 

Summary  of  Collections:  The  Federal 
Crop  Insurance  Corporation  (FCIC) 


amends  the  procedures  for  the 
submission  of  policies,  plans  of 
insiu"ance.  or  other  rates  or  premium  by 
insurance  companies,  entities  or  other 
persons.  Public  Law  96-365  provided 
for  nationwide  expansion  of  a 
comprehensive  crop  insurance  program. 
The  Federal  Crop  Insurance  Act.  as 
amended,  expanded  the  role  of  the  crop 
insurance  to  be  the  principal  tool  for 
risk  management  by  producers  of  farm 
products  and  required  that  the  crop 
insurance  program  operate  on  an 
actuarially  sound  basis. 

Need  and  Use  of  the  Information:  The 
Board  will  review  an  applicant's 
submissions  to  determine  if  the  interests 
of  agricultural  producers  and  taxpayers 
are  protected;  the  submission  is 
actuarially  appropriate;  appropriate 
insurance  principles  are  followed;  the 
requirements  of  the  Act  are  met;  and 
that  sound,  reasonable  and  appropriate 
imderwriting  principals  are  followed,  ff 
the  information  is  incomplete,  the 
submission  will  be  disapproved. 

Description  of  Respondents:  Business 
or  other-for-profit;  Individuals  or 
households. 

Number  of  Respondents:  210. 

Frequency  of  Responses: 
Recordkeeping:  Reporting;  Other. 

Total  Burden  Hours:  57.000. 

Rural  Utilities  Service 

Title:  7  CFR  1703.  subparts  D,  E,  F. 
and  G,  Distance  Learning  and 
Telemedicine  Loan  and  Grant  Program.  - 

OMB  Control  Number:  0572-0096. 

Summary  of  Collection:  The  Rural 
Utilities  Service  (RUSl  is  a  credit  agency 
of  the  Department  of  Agriculture  and  is 
authorized  by  Chapter  1  of  subtitle  D  of 
the  Food.  Agriculture.  Conservation  and 
Trade  Act  of  1990.  The  purpose  of  the 
Distance  Learning  and  Telemedicine 
Loan  and  Grant  program  is  to  improve 
telemedicine  services  and  distance 
learning  services  in  rural  areas  through 
the  use  of  teleconamunications, 
computer  networks,  and  related 
advanced  technologies  by  students, 
teachers,  mediceil  professionals  and 
rural  residents. 

Need  and  Use  of  the  Information:  The 
various  forms  and  narrative  statements 
required  are  collected  from  eligible 
applicants  such  as  rural  community 
facilities,  schools,  libraries,  hospitals, 
and  medical  facilities.  The  purpose  of 
this  information  is  to  determine  such 
factors  as:  eligibility  of  the  applicant; 
the  specific  nature  of  the  proposed 
project;  the  purposes  for  which  loaa  and 
grant  funds  will  be  used;  project 
financial  and  technical  feasibility;  and 
compliance  with  applicable  laws  and 
regulations. 


49424 


Descript 
or  other  for 


.JO  7 


institutions: 
Government 
Number  o 
Frequency 
Recordkeep 
Total  Bunien 


of  Respondents:  Business 
J  rofit;  Not-for-profit 
5tate,  Local,  or  Tribal 


Federal  Register / Vol.  68.  No.  159 /Monday.  August  18,  2003 /Notices 


>jR 


lespondent:  280. 
of  Responses: 

1  ig:  Reporting:  On  occasion. 
Hours;  14,693. 


Rural  Housii  ig  Service 

Title:  7  CFR  1924-F,  Complaints  and 
Compensation  Defects. 

OMB  Contk>l  Number:  0575-0082. 
Summary  (f  Collection:  Section  509  of 
Title  V  of  the  Housing  Act  of  1949,  as 
amended,  aul  horizes  the  Rural  Housing 
Service  (RHS  to  pay  the  costs  for 
correcting  de  ects  or  compensation 
borrowers  of  Section  502  Direct  loan 
funds  for  expi  jnses  arising  out  of  defects 
with  respect  I  a  newly  constructed 
dwellings  anc  new  manufactured 
housing  units  with  authorized  funds. 
This  regulatio  n  provides  instruction  to 
all  RHS  perso  inel  to  enable  them  to 
implement  a  |  irocedure  to  accept  and 
process  comp  aints  from  borrowers/ 
owners  agains  t  builders  and  dealers/ 
contractors,  tc  resolve  the  complaint 
informally  ani  I  when  the  complaint 
involves  struc  tural  defects  which  cannot 
be  resolved  bj  cooperation  of  the 
builder  or  dea  er/contractor,  authorizes 
expenditure  tc  resolve  the  defect  with 
grant  funds.  R  "solution  could  involve 
expenditure  fc  r  (l)  repairing  defects;  (2) 
reimbursing  fc  r  emergency  repairs:  (3) 
pay  temporar\  living  expenses  or  (4) 
convey  dwelli  ig  to  RHS  with  release  of 
liability  for  th(  i  RHS  loan. 

Need  andU:e  of  the  Information :  The 
information  is  collected  from  agency 
borrowers  and  the  local  agency  office 
serving  the  coi  inty  in  which  the 
dwelling  is  loc  ated.  This  information  is 
used  by  Rural  lousing  Staff  to  evaluate 
the  request  anc  assist  the  borrower  in 
identifying  poi  sible  causes  and 
corrective  actic  ns.  The  information  is 
Collected  on  a  >  :ase-by-case  basis  when 
initiated  by  the  borrower.  Without  this 
information.  R  IS  would  be  unable  to 
assure  that  elig  ible  borrowers  would 
receive  compel  isation  to  repair  defects 
to  their  newly  i  ;onstructed  dwellings. 

Description  <  f  Respondents:  Business 
or  for-profit. 
Number  ofR  jspondents:  500. 
Frequency  o)  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  200. 


Rural  Housing  ^Service 

Title:  7  CFR 
Servicing  for 
Loans. 

OMB  Control 

Summary  o 
Housing  Servic  s 


965-B  Security 
M  iiltiple  Family  Housing 


Program  under  Sections  514,  515,  516, 
and  521  of  Title  V  of  the  Housing  Act 
of  1949,  as  amended,  provides  loans  and 
grants  to  eligible  recipients  for  the 
development  and  operation  of  rural 
rental  housing  projects.  These  programs 
are  intended  to  meet  the  housing  needs 
for  rural  persons  or  families  including 
senior  citizens,  the  handicapped  or 
disabled,  and  domestic  farm  laborers  of 
low  to  moderate-income.  The 
information  will  be  prepared  and 
submitted  to  the  agency  by  the  borrower 
or  the  borrower's  representative.  Agency 
forms  and  guides  will  be  provided  to 
assist  the  borrower  or  the  borrower's 
designee  in  the  preparation  of 
information  and  to  streamline  the 
collection  and  review  of  the 
information. 

Need  and  Use  of  the  Information:  In 
order  to  assist  its  borrowers  to  operate 
and  maintain  these  properties  to  meet 
program  objectives,  improve  the 
agency's  ability  to  assure  the  continued 
viability  of  the  program,  information 
needs  to  be  collected  to  process 
borrower  initiated  requests.  The 
borrower  or  grantee  organizations  are 
required  to  prepare  periodic  agency 
financial  reports  to  enable  the  agency  to 
fulfill  its  statutory  mandate  for 
supervision  of  borrower  operations. 
Information  is  also  required  for 
eligibility  determinaticms  to  allow 
continued  participation  in  the  program, 
as  necessary  to  achieve  the  objectives  of 
the  loan  and  to  protect  the  interest  of 
the  Government,  the  tenants,  and  the 
community. 

Description  of  Respondents: 
Reporting:  On  occasion. 
Number  of  Respondents:  945. 
Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  1587. 


Number:  0575-0100. 
)/^o7/ecfjoi7.The  Rural 
Loan  and  Grant 


Agricultural  Marketing  Service 

Title:  7  CFR  part  54— Meats,  Prepared 
Meats,  and  Meat  Products  (Grading, 
Certification,  and  Standards)'. 

OMB  Control  Number:  0581-0124. 

Summary  of  Collection:  The 
Agricultxiral  Marketing  Act  of  1946,  as 
amended,  authorizes  the  Secretary  of 
Agriculture  to  provide  consumers  with 
voluntajy  Federal  meat  grading  and 
certification  services  that  facilitate  the 
marketing  of  meat  and  meat  products. 
This  is  accomplished  by  providing  meat 
and  meat  products  that  are  uniform  in 
quality.  The  Meat  Grading  and 
Certification  (MGC)  Branch  provides 
these  services  under  the  authority  of  7 
CFR  part  54^ — Meats,  Prepared  Meats, 
and  Meat  Products  (Grading, 
Certification,  and  Standards).  The 
Agricultural  Marketing  Service  (AMS) 
will  collect  information  using  forms  LS- 


313,  "Application  for  Service,"  and  LS- 
315,  "Application  for  Commitment 
Grading  or  Certification  Service." 

Need  and  Use  of  the  Information: 
AMS  will  collect  information  to  identify 
the  responsible  authorities  in 
establishments  requesting  services  and 
to  initiate  billing  and  collection 
accounts.  A  signed  (Form  LS-313  or 
LS-315)  serves  as  a  legal  agreement 
between  USDA  users  of  the  services  and 
constitutes  authorization  for  any 
employee  of  AMS  to  enter  the 
establishment  for  the  piupose  of 
performing  official  functions  under  the 
regulations.  Without  a  properly  signed 
and  approved  form,  AMS  officials 
would  not  have  the  authority  to  enter 
the  premises  to  provide  grading  and/or 
certification  services. 

Description  of  Respondents:  Business 
or  other  for-profit. 

Number  of  Respondents:  450. 

Frequency  of  Responses:  Reporting: 
On  occasion. 

Total  Burden  Hours:  212. 


Agricultural  Marketing  Service 

Title:  Olives  Grown  in  California. 
OMB  Control  Number:  05881-0142. 
Summary  of  Collection:  Marketing 
order  932  (7  CFR  part  932),  covering  the 
handling  of  olives  grown  in  California, 
emanates  from  enabling  legislation  (The 
Agricultural  Marketing  Agreement  Act 
of  1937,  Sections  1-19,  48  Stats.  31,  as 
amended;  7  USC  601-674).  The  order 
authorizes  the  issuance  of  grade  and 
size  standards,  and  incoming  and 
outgoing  inspection  requirements.  The 
order  also  has  authority  for  research  and 
development  projects,  including  paid 
advertising.  Forms  were  developed  as  a 
means  for  persons  to  file  required 
information  with  the  coimnittee  relating 
to  the  olive  supplies,  shipments,  and 
dispositions. 

Need  and  Use  of  the  Information: 
Agricultural  Marketing  Service  (AMS) 
will  collect  information  to  determine 
olive  inventories,  acquisition  of  olives, 
shipments,  and  disposition.  Authorized 
representatives  of  the  USDA,  including 
AMS,  Fruit  and  Vegetable  Programs' 
regional  and  headquarters'  staff,  and 
authorized  employees  would  use  the 
information  collected. 

Description  of  Respondents:  Business 
or  other  for-profit;  Farms. 
Number  of  Respondents:  691. 
Frequency  of  Responses: 
Recordkeeping;  On  occasion;  Other  (2- 
6  years). 

Total  Burden  Hours:  2,850. 

Risk  Management  Agency 

Title:  Multiple  Peril  Crop  Insurance. 
OMB  Control  Number:  0563-0053. 
Summary  of  Collection:  Previous 
amendments  to  the  Federal  Crop 
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Insurance  Act  expanded  the  role  of  the 
crop  insurance  program  to  be  the 
principal  tool  for  risk  management  by 
producers  of  farm  products  and 
provided  that  crop  insurance  program 
operate  on  an  actuarially  sound  basis, 
provided  for  independent  review  of 
crop  insurance  products  by  person 
experienced  as  actuaries  and  in 
underwriting,  and  required  that  the  crop 
insurance  program  operate  on  an 
actuarially  sound  basis.  To  meet  these 
goals,  existing  crop  programs  must  be 
improved  and  expanded,  new  crop 
products  developed,  and  new  insurance 
concepts  studied  for  possible 
implementation.  Federal  Crop  Insurance 
Corporation  (FCIC)  offers  a  Standard 
Reinsurance  Agreement  to  eligible  crop 
insurance  companies  under  which  FCIC 
will  use  data  elements  instead  of 
standards  forms. 

Need  and  Use  of  the  Information: 
FCIC  requires  aop  acreage  information 
to  be  submitted  to  the  insurance  agent 
by  each  producer  on  or  before  a  specific 
date.  The  basic  provision  for  the 
reporting  of  acreage  covers  information 
such  as  the  name  of  the  crop,  the 
number  of  timely  planted  acres,  person 
sharing  in  the  crop,  location  of  the 
acreage,  etc.  This  information  is  used  to 
determine  Liability,  premiiun  and 
subsidy.  Federal  agencies.  Risk 
Management  Agency,  crop  insurance 
companies  reinsured  by  FCIC,  and  other 
agencies  that  require  such  information 
in  the  performance  of  their  duties  may 
use  this  information.  If  the  information 
were  not  collected  by  specified  dates, 
the  producers  may  not  have  insurance 
coverage  or  the  amount  of  insurance 
may  be  reduced  and  the  crop  insurance 
program  would  not  be  administered  in 
an  actuarially  sound  manner. 

Description  of  Respondents:  Farms; 
Business  or  other  for-profit. 

Number  of  Respondents:  1,310,553. 

Frequency  of  Responses; 
Recordkeeping;  Reporting:  Quarterly; 
Weekly;  Semi-annually;  Monthly: 
Annually. 

Total  Burden  Hours:  1,447,152. 

Sondra  A.  Blakey, 

Departmental  Information  Collection 

Clearance  Officer. 

[PR  Doc.  03-20958  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  3410-01-M 


DEPARTMENT  OF  AGRICULTURE 

National  Sheep  Industry  Improvement 
Center;  Inviting  Grant  Proposals  for 
the  Sheep  and  Goat  Industry  Grant 
Initlathre 

agency:  National  Sheep  Industry 
Improvement  Center,  USDA. 


action:  Notice. 


SUMMARY:  The  National  Sheep  Industry 
Improvement  CentCT  (NSnC)  announces 
the  availability  of  approximately 
$300,000  in  competitive  grants  for 
product  or  business  development, 
producer  information  or  education, 
marketing  and  promotion  for  sheep  or 
goats  or  their  products,  genetic  retention 
or  animal  health.  Funds  have  been  made 
available  by  the  Board  of  Directors  of 
the  National  Sheep  Industry 
Improvement  Center  (NSIIC)  to  be 
awarded  in  Fiscal  Year  (FY)  2004  with 
projects  completed  by  the  end  of  FY 
2005.  The  intent  is  to  fund  a  variety  of 
proposals  that  will  benefit  the  U.S. 
sheep  and  goat  industries. 
DATES:  Completed  proposals  must  be 
received  no  later  than  November  17, 
2003.  Proposals  received  after  that  date 
will  not  be  considered. 
ADDRESSES:  Completed  proposals  and 
other  required  materials  should  be 
submitted  to  Jay  B.  Wilson,  Executive 
Director/CEO,  National  Sheep  Industry 
Improvement  Center,  U.S.  Department 
of  Agriculture,  P.O.  Box  23483, 
Washington,  DC  20026-3483,  if  using 
the  U.S.  Postal  Service;  or  Room  2117, 
South  Agriculture  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250,  if  using  other 
carriers.  Telephone  (202)  690-0632  or 
(207)  236-6567. 

FOR  FURTHER  INF0RMATK5N  CONTACT:  Jay 
B.  Wilson,  Executive  Director/CEO, 
National  Sheep  Industry  Improvement 
Center,  U.S.  Department  of  Agriculture, 
P.O.  Box  23483.  Washington,  DC  20026- 
3483,  if  using  the  U.S.  Postal  Service;  or 
Room  2117,  South  Agriculture  Building, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250,  if  using  other 
carriers.  Telephone  (202)  690-0632  or 
(207)  236-6567. 
SUPPLEMENTARY  INFORMATION: 

General  Information 

The  Board  of  Ditectors  of  the  National 
Sheep  Industry  Improvement  Center 
(NSnC)  makes  this  grant  initiative  of  up 
to  $300,000  available.  The  NSIIC  is 
authorized  under  7  U.S.C.  2008j  to  make 
these  grants.  A  fund  is  established  in  the 
Treasury  of  the  United  States,  without 
fiscal  year  limitations,  to  provide  funds 
for  the  enhancement  and  marketing  of 
sheep  or  goat  products  in  the  United 
States.  Grants  are  authorized  by  section 
375(e)(3)(A)  of  the  Consolidated  Farm 
and  Rural  Development  Act. 

Projects  that  are  submitted  in  the 
proposals  should  be  completed  in  a 
timely  fashion  as  provided  in  the 
proposal,  but  imder  no  circumstances 
later  than  September  30.  2005.  The 


primary  objective  of  the  Sheep  and  Goat 
Industry  Grant  Initiative  (SGIGI)  is  to 
fund  a  number  of  diverse  projects  that 
will  benefit  the  U.S.  sheep  or  goat 
industries  through  producrt  or  business 
development,  producer  information  or 
education,  marketing  and  promotion  for 
sheep  or  goats  or  their  products,  genetic 
retention  or  animal  health  at  the 
regional,  national  or  international  level. 
The  program  is  administered  through 
USDA.  Nsnc. 


Eligible  Applicants 

An  eligible  entity  is  an  organization 
that  promotes  the  betterment  of  the 
United  States  sheep  or  goat  industries 
that  is:  (a)  A  public,  private,  or 
cooperative  organization;  (b)  an 
association,  including  a  corporation  not 
operated  for  profit;  (c)  a  federally 
recognized  Indian  Tribe;  or  (d)  a  public 
or  quasi-public  agency.  Individuals  are 
ineligible.  Eligible  entities  must  have  at 
least  51  percent  ownership  by  those 
who  are  either  citizens  of  the  United 
States  or  reside  in  the  United  States 
after  being  legally  admitted  for 
permanent  residence.  Under  the 
Lobbying  Disclosure  Act  of  1995,  an 
organization  described  in  section 
501(c)(4)  of  the  Internal  Revenue  Code 
of  1986  (26  U.S.C.  501  (c)(4))  which 
engages  in  lobbying  activities,  is  not 
eligible  to  apply. 

Use  of  Funds 

Use  of  funds  should  directly  impac:t 
the  U.S.  sheep  or  goat  industries 
through  product  or  business 
development,  producer  information  or 
education,  marketing  and  promotion  for 
sheep  or  goats  or  their  products,  genetic 
retention,  or  animal  health  programs. 
Fimds  may  not  be  used  to:  (a)  Pay  costs 
of  preparing  the  application  pacdcage;  (b) 
pay  costs  inciured  prior  to  the  effective 
date  of  the  grant;  (c)  conduct  duplicative 
research;  or  (d)  fund  political  activities. 
Preference  may  be  given  to  proposals 
that  have  over  50  percent  of  the  project 
costs  in  matching  funds,  including  in 
kind  contributions;  Overhead  costs 
cannot  exceed  25  percent. 

Available  Funds  and  Award 
Limitations 

The  total  amount  of  funds  available 
for  grants  in  FY  2004  is  approximately 
$300,000.  It  is  anticipated  that  all  funds 
will  be  awarded  in  FY  2004  for  projects 
that  will  be  completed  by  September  30, 
2005.  It  is  expected  that  there  will  be 
proposals  submitted  that  address  a 
variety  of  needs  related  to  the  U.S. 
sheep  and  goat  industries.  Awards  will 
be  segregated  so  that  a  variety  of  needs 
will  be  addressed  by  the  funded 
proposals.  The  actual  nimiber  of  grants 
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funded  will  i  lepend  on  the  quality  of 
proposals  re<  eived  and  the  amount  of 
funding  requ  >?sted.  A  proposal  may  be 
partially  fuii(  led  or  funded  in  its . 
entirety.  The  maximum  amount  of 
Federal  fund ;  through  this  grant 
initiative  awi  rded  for  any  one  proposal 
will  be  S50,0  )0. 

Selection  Cri  eria 

The  propoi  al  will  initially  be 
reviewed  to  c  etermine  whether  the 
entity  submit  ing  the  proposal  meets  the 
eligibility  req  uirements  and  whether  the 
proposa^app  ication  contains  the 
information  r  K}uired.  After  this  initial 
evaluation,  tl  e  following  criteria  will  be 
used  to  rate  apd  rank  proposals  received 
this  notice  of  funding 
ailure  to  address  any  one 
will  disqualify  the 
■  weight  shall  be  given  to 
criterion  listed  below  and 
bej  awarded  to  each  criterion 
4,  3,2.  1.  A  score  of  5 
that  the  proposal  was  judged 
n  levant  to  the  criterion  and 
inpicates  that  the  proposal 
to  sufficiently  address 


Equil 


net 


propo!  al 


in  response  t( 
availability.  F 
of  the  criteria 
proposal, 
each  of  the 
points  will 
on  a  scale  of  S 
indicates 
to  be  highly 
a  score  of  1 
was  judged 
the  criterion. 

Each 
judged  using 

1.  Potential 
Describe  the 
demonstrate 
U.S.  sheep  or 
detailed  analy  i 
industry  issue 
the  proposal 

(a)  Product 
impacted  by  _ 

(b)  Geograpl  i 

(c)  Target  a 

(d)  Expecteo 
evaluate  whether 
need  are  well- 


t  le : 


id(  s 


appro  ich 


project  provi 
efficient 
identified  neec 

2.  Industry 
the  commitment 
processor,  end 
parties  in  parti^ 
project.  This 
limited  to, 
producer  grou 
participants, 
or  state 


indi  V. 


I  governi  tients 
Tie 


<pect  ;d 


associations, 
whether  there 
who  are  ex^ 
benefit  from  th( 

3.  Business 
timetable  and 
quantifiable 
results.  The  NS 
the  proposal 
objective;  (b) 
will  accomplisl 


b^ 

cri 
tie 


may 


lo:al 


Oommitment — Describe 
of  the  producers, 
users  or  other  involved 
iipating  in  the  proposed 

include,  but  is  not 
idual  producers, 
s,  processors,  seminar 
organizations,  local 

or  trade 
NSIIC  will  evaluate 
a  commitment  from  all 

to  participate  and 
proposed  project, 
dness — Provide  a 
a  jjectives  along  with  a 
benchmark  and  expected 
IC  will  evaluate  whether 
udes  (a)  a  clear 

defined  tasks  that 
the  objectives;  (c) 


Saunc 


ini  1 


Wl  (11 


realistic  benchmarks;  and  (d)  a  realistic 
timetable  for  the  completion  of  the 
proposed  tasks  and  whether  a  business 
strategy  had  been  adequately 
developed? 

4.  Financial  Feasibility— Provide  a 
well-defined  budget  for  the  proposal. 
The  N5nC  will  evaluate  whether  the 
funding  requirements  and  budget  for  the 
project  are  well  defined  and  financially 
feasible  and  the  matching  funds  or  other 
resources  that  will  be  used  to  leverage 
the  requested  funds  in  the  proposal  are 
identified. 

5.  Management  Ability — Identify  the 
management  team  needed  to  complete 
the  proposal  objectives  and  describe 
their  qualifications.  The  NSllC  will 
evaluate  whether  the  management  team 
is  identified  and  capable  of 
implementing  the  proposal. 


will  be  evaluated  and 
following  criteria; 
ndustr>'  Impact — 
p  roposed  project  and 

it  will  stimulate  the 
:  pat  industries.  Provide  a 
is  of  the  sheep  or  goat 
that  is  being  addressed  by 
including  the: 
group  that  will  be 
proposal; 
c  area  affected; 
ii^ience  or  end  user;  and 
results.  The  NSIIC  will 
the  industry'  issue  and 
•<  efined  and  the  proposed 
an  effective  and   * 
to  resolving  the 


Selection  Process 

* 

The  Board  of  Directors  of  the  NSIIC 
will  evaluate  proposal  applications. 
Applications  will  be  evaluated 
competitively  and  points  awarded  as 
specified  in  the  Selection  Criteria 
section  of  this  notice.  Grants  will  be 
awarded  on  a  competitive  basis  to 
eligible  entities.  A  proposal  may  be 
partially  funded.  After  assigning  points 
based  upon  the  selection  criteria, 
applications  will  be  funded  in  rank 
order  until  all  available  funds  have  been 
expended.  The  Board  of  Directors 
reserves  the  right  to  award  up  to  five 
additional  points  in  order  to  provide  a 
diversity  of  projects  targeting  various  (1) 
situations,  (2)  geographic  areas,  or 
subjects  ,  or  for  proposals  with  over  50 
percent  in  matching  funds.  Projects  that 
are  approved  for  further  processing  will 
be  subject  to  the  grant  terms  that  are 
negotiated  between  the  applicant  and 
the  Board  of  Directors  including,  but  not 
limited  to,  the  amount  to  be  funded, 
project  goals,  timetables,  completion 
date  or  other  terms  as  deemed 
necessary. 

Proposal  Submission 

All  proposals,  except  for  forms,  are  to 
be  submitted  on  standard  8.5"  x  11" 
paper  with  typing  on  one  side  of  the 
page  only.  In  addition,  margins  must  be  .. 
at  least  1",  type  must  be  12  characters 
per  inch  (12  pitch  or  10  point)  or  larger, 
no  more  than  6  lines  per  inch,  and  there 
should  be  no  page  reductions. 

Content  of  a  Proposal 

A  proposal  should  contain  the 
following: 

1.  Form  SF^24.  "Application  for 
Federal  Assistance." 

2.  Form  SF-424A.  "Budget 
Information-Non  Construction 
Programs." 


3.  Form  SF-424B,  "Assurances-Non 
Construction  Programs." 

4.  Table  of  Contents— For  ease  of 
locating  information,  each  proposal 
must  contain  a  detailed  Table  of 
Contents  immediately  following  the 
required  forms.  The  Table  of  Contents 
should  include  page  numbers  for  each 
component  of  the  proposal.  Page 
numbering  should  begin  immediately 
following  the  Table  of  Contents. 

5.  Project  Summary:  The  proposal 
must  contain  a  project  summary  of  1 
page  or  less  on  a  separate  page.  This 
page  must  include  the  title  of  the  project 
and  the  names  of  the  primary  project 
contacts  and  the  applicant  organization, 
followed  by  the  summary.  The  summary 
should  be  self-contained  and  should 
describe  the  overall  goals  and  relevance 
of  the  project.  The  summarj'  should  also 
contain  a  listing  of  all  organizations 
involved  in  the  project.  The  Project 
Summary  should  immediately  follow 
the  Table  of  Contents. 

6.  Project  Narrative:  The  narrative 
portion  of  the  Project  Proposal  is  limited 
to  10  pages  of  text  and  should  contain 
the  following: 

a.  Introduction.  A  clear  statement  of 
the  goals  and  objectives  of  the  project. 
The  problem  should  be  set  in  context  of 
the  present-day  situation.  Summarize 
the  body  of  knowledge  which 
substantiates  the  need  for  the  proposed 
project. 

b.  Rationale  and  Significance. 
Substantiate  the  need  for  the  proposed 
project.  Describe  the  impact  of  the 
project  on  the  U.S.  sheep  or  goat 
industrj'.  Describe  the  project's  specific 
relationship  to  the  segment  of  sheep  or 
goat  industry  issue,  product  or  market 
being  addressed. 

c.  Objectives  and  Approach.  Discuss 
the  specific  objectives  to  be 
accomplished  under  the  project.  A 
detailed  description  of  the  approach 
must  include: 

(i)  Techniques  or  procedures  used  to 
carry  out  the  proposed  activities  and  for 
accomplishing  the  objectives;  and 

(ii)  The  results  expected. 

d.  Timetable.  Tentative  schedule  for 
conducting  the  major  steps  of  the 
project. 

e.  Evaluation.  Provide  a  plan  for 
assessing  and  evaluating  the 
accomplishments  of  the  stated 
objectives  during  the  project  and 
describe  ways  to  determine  the 
effectiveness  (impact)  of  the  end  results 
upon  conclusion  of  the  project. 
Awardees  will  be  required  to  submit 
written  project  performance  reports  on  a 
semi-cuinual  basis. 

f.  Coordination  and  Management 
Plan.  Describe  how  the  project  will  be 
coordinated  among  various  participants 
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and  the  nature  of  the  collaborations. 
Describe  plans  for  management  of  the 
project  to  ensiu«  its  proper  and  efficient 
administration. 


What  To  Submit 

An  original  and  ID  copies  must  be 
submitted.  Each  copy  must  be  stapled  in 
the  upper  left-hand  comer  [Do  Not 
Bend).  All  copies  of  the  proposal  must 
be  submitted  in  one  package. 

Other  Federal  Statutes  and  Regulations 
That  Apply 

Several  Federal  statutes  and 
regulations  apply  to  proposals 
considered  for  review  and  to  grants 
awarded  by  USDA.  These  include,  but 
are  not  limited  to: 

7  CFR  part  1.1— USDA 
implementation  of  the  Freedom  of 
Information  Act. 

7  CFR  part  15a— USDA 
implementation  of  title  VI  of  the  Civil 
Rights  Act  of  1964. 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations. 

7  CFR  part  3016— Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

7  CFR  part  3017 — Govemmentwide 
Debarment  and  Suspension 
(nonprocurement)  and  Govemmentwide 
Requirements  for  drug-free  workplace 
(grants). 

7  CFR  part  3018— New  Restrictions  on 
Lobbying. 

7  CFR  part  3019— Uniform 
Administrative  Requirements  for  GrcUits 
and  Agreements  with  Institutions  of 
Higher  Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  part  3052— Audits  of  State, 
Local  Governments,  and  Non-Profit 
Organizations. 

The  terms  of  the  above  parts  will  be 
incorporated  in  a  grant  made  by  the 

Nsnc. 

Awardee  Requirements,  Payments,  and 
Service 

These  grants  will  be  awarded, 
disbursed,  and  serviced  in  accordance 
with  7  CFR  parts  3015,  3016,  and  3019. 
Awardees  will  furnish  the  NSIIC  with 
reports  in  accordance  with  this  notice 
and  7  CFR  parts  3015,  3016,  and  3019. 

Paperwork  Reduction  Act 

The  reporting  requirements  contained 
in  this  notice  have  received  temporary 
emergency  clearance  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Control  Niunber  0570-0048.  However, 
in  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  RBS  will  seek 
standard  OMB  approval  of  the  reporting 
requirements  contained  in  this  Notice 


and  hereby  opens  a  60-day  public 
comment  period. 

Public  Burden  in  This  Notice 

Form  SF-424,  "Apphcation  foi;^ 
Federal  Assistance."  This  form  is  used 
by  applicants  as  a  required  face  sheet  for 
applications  for  Federal  assistance. 

Form  SF-424A,  "Budget  Information- 
Non  Construction  Programs."  This  form 
must  be  completed  by  applicants  to 
show  the  project's  budget  breakdown, 
both  as  to  expense  categories  and  the 
division  between  Federal  and  non- 
Federal  sources. 

Form  SF-424B,  "Assurances-Non 
Construction  Programs."  The  applicant 
must  complete  this  form  to  give  the 
Federal  government  certain  assurances 
that  the  applicant  has  the  legal  authority 
to  apply  for  Federal  assistance  and  the 
financial  capability  to  pay  the  non- 
Federal  share  of  project  costs.  The 
applicant  also  gives  assurance  it  will 
comply  vdth  various  legal  and 
regulatory  requirements  as  described  in 
the  form. 

Grantees  will  be  required  to  sign  a 
grant  agreement  acceptable  to  the  NSIIC. 

Reporting  Requirements 

In  addition  to  any  other  required 
reports,  awardees  will  be  required  to 
submit  written  project  performance 
reports  on  a  semi-aimual  basis  and  a 
final  report  at  the  completion  of  the 
project.  The  project  performance  report 
and  final  report  shall  include,  but  need 
not  be  limited  to:  (a)  A  comparison  of 
timeline,  tasks  and  objectives  outlined 
in  the  proposal  as  compared  to  the 
actual  accomplishments;  (b)  If  report 
varies  from  the  stated  objectives  or  they 
were  not  met,  the  reasons  why 
established  objectives  were  not  met;  (c) 
Problems,  delays,  or  adverse  conditions 
which  will  materially  affect  attainment 
of  planned  project  objectives;  (d) 
Objectives  established  for  the  next 
reporting  period;  and  (e)  Status  of 
compliance  with  any  special  conditions 
on  the  use  of  awarded  funds. 

Estimate  of  Burden:  Public  reporting 
biu-den  for  this  collection  is  estimated  to 
range  from  10  minutes  for  some  forms 
to  8  hoiu-s  for  the  proposal  per  response. 

Respondents:  Any  eligible  entity  as 
described  in  the  "Eligible  Applicants" 
section  of  this  notice. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Number  of  Responses  per 
Respondent:  2. 

Estimated  Number  of  Responses:  105. 

Estimated  Total  Annual  Burden  of 
Respondents:  383  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Cheryl  Thompson, 


Regulations  and  Paperwork 
Management  Branch  (202)  692-0043. 

Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  National  Sheep 
Industry  Improvement  Center  (NSIIC) 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
NSIIC's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology'  and  assmnptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of 
information. 

Comments  may  be  sent  to  Cheryl 
Thompson,  Regulations  and  Paperwork 
Management  Branch,  Support  Services 
Division,  U.S.  Department  of 
Agriculture,  Riu^l  Development.  STOP 
0742, 1400  Independence  Ave.  SW., 
Washington.  DC  20250-0742.  All 
-responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  August  12,  2003. 
Jay  B.  Wilson. 

Executive  Director/GEO,  National  Sheep 
Industry'  Improvement  Center. 

Sheep  and  Goat  Industry  Grant 
Initiative  Grant  Agreement 

1.  Authorization.  The  National  Sheep 
Industry  Improvement  Center  (NSIIC)  is 
authorized  to  use  grants  under  7  U.S.C. 
2008J. 

2.  Parties.  This  Grant  Agreement 
(Agreement)  between  the  [Grantee's 
name]  (Grantee),  and  the  United  States 
of  America,  acting  through  the  National 
Sheep  Industry  Improvement  Center 
(NSnC)  of  the  Department  of  Agriculture 
(Grantor). 

3.  Award  Amount.  Grantor  agrees  to 
make  available  to  the  Grantee  for  the 
purposes  of  this  Agreement  Grant  Funds 
of  up  to  (S  xx,xxx.xx,  amount  funded] 
(Grant  Funds)  for  the  proposal 
submitted  by  the  grantee  for  [name  of 
project]  imder  the  Sheep  and  Goat 
Industry  Grant  Initiative  (SGIGI)  and  tho 
Grantee  agrees  not  to  exceed  the  amount 
approved.  The  funds  will  be  advanced 
or  reimbiused  as  provided  for  in  this 
Agreement. 

4.  Citizenship.  The  Grantee  hereby 
certifies  that  the  outstanding  interest  in 
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the  project  has|  membership  or  is  owned 
by  those  who  ire  either  citizens  of  the 
United  States  or  reside  in  the  United 
States  after  being  legally  admitted  for 
permanent  residence. 

5.  Purpose,  ^rant  Funds  will  only  be 
used  for  the  purposes  and  activities 
specified  in  thi  ( Proposal  submitted 
under  the  SGK II,  including  any 
attachments,  amendments  or  conditions 
approved  by  ti  e  Grantor.  Any  uses  not 
provided  for  in  the  approved  Proposal 
must  be  appro'  'ed  in  writing  by  the 
Grantor  in  adv  mce. 

6.  Project  Pe  iod.  ,    - 

(a)  Effective  Pate:  The  grant  will  be 
considered  ap|  roved  on  the  date  that 
Grantor  signs  t  le  Agreement. 

Cb)  Date  of  C  )mpletion:  Grantee  shall 
strive  to  use  th  3  proceeds  of  this  Grant 
promptly  in  ac  :ordance  with  this 
Agreement,  un  less  otherwise  provided 
by  law.  If  any  ]  lart  of  the  Grant  Funds 
have  not  been  ised  by  September  30, 
2005,  Grantor  ivill  cancel  the  obligation 
of  any  funds  ni  )t  yet  delivered  and 
demand  the  re  nm  of  any  delivered 
funds  that  hav  !  not  been  used  in 
accordance  wi  h  this  Agreement. 

7.  Further  Pi  ovisions.  This  section 
establishes  fur  her  provisions  that  must 
be  understood  and  agreed  to  by  the 
Grantee. 

(a)  All  of  the  terms  and  provisions  of 
the  applicatior  submitted  by  the 
Grantee  for  thi !  SGIGI,  including  any 
attachments,  a  nendments  or  conditions 
that  are  otherv  ise  not  in  conflict  with 
this  Agreemen  are  attached  to  and 
incorporated  ii  ito  this  agreement.  Any 
changes  to  thei  ;e  documents  or  this 
Agreement  mu  st  be  approved  in  writing 
by  the  Grantor 

(b)  Grantee  c  ertifies  that  it  is  in 
compliance  wi  th,  and  will  comply  in 
the  course  of  t  le  Agreement  with  grant 
conditions  ant  all  applicable  laws, 
regulations,  Ejiecutive  Orders,  or  other 
applicable  req  lirements, 

(c)  The  prov  sions  of  the  following  are 
incorporated  i:  ito  this  Agreement  by 
reference:  7  CI  K  part  3015— "USDA 
Uniform  Fedei  al  Assistance 
Regidations";  '  CFR  part  3016— 
"Uniform  Adii  linistrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  L(  cal  Governments";  7  CFR 
part  3017 — "G  jvemmentwide 
Debarment  ani  I  Suspension 
(Nonprocuremlent)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants)";  7  CFR 
part  3018 — "I^w  Restrictions  on 
Lobbying";  7  (|FR  part  3019— "Uniform 
Administrative  Requirements  for  Grants 
and  Agreemenjts  with  Institutions  of 
Higher  Educat  on.  Hospitals,  and  Other 
Nonprofit  Org  mizations";  and  7  CFR 
part  3052— "Audits  of  State,  Local 


Governments,  and  Non-Profit 
Organizations," 

(d)  The  Grantee  shall  not  encxunber, 
transfer  or  dispose  of  any  property, 
equipment  or  other  asset,  or  any  part 
thereof,  acquired  wholly  or  in  part  with 
Grantor  funds  without  the  written 
consent  of  the  Grantor, 

(e)  Grantees  shall  adequately  control 
and  safeguard  all  assets  associated  with 
the  grant  to  ensure  that  they  are  used 
solely  for  authorized  purposes, 

(f)  Grantor  shall  monitor  performance 
in  accordance  with  the  applicable  terms 
of  the  Agreement.  Grantor  reserves  the 
right  to  monitor  meetings  and  request 
documents  applicable  to  the  terms  of 
the  Agreement. 

8.  Assurances.  Grantee  has  executed. 

(a)  Form  AD-1047.  "Certification 
Regarding  Debarment,  Suspension,  and 
Other  Responsibility  Matters — Primary 
Covered  Transactions,"  to  certify  that 
your  organization  is  not  debarred  or 
suspended  from  Government  assistance, 

(b)  AD-1048,  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions,"  from  anyone 
you  do  business  with  as  a  result  of  this 
Government  assistance, 

(c)  AD-1950,  "Certification  Regarding 
a  Drug-Free  Workplace  Requirements 
(Grants)"  to  certify  you  will  provide  a 
drug-free  awareness  program  for 
employees, 

(d)  RD  400-1,  "Equal  Opportunity 
Agreement," 

(e)  "Certification  Regarding 
Lobbying — Contracts,  Grants,  Leans  and 
Cooperative  Agreement." 

9.  Accounting,  Audits  and  Reporting 
Requirements. 

(a)  Generally  Accepted  Accounting 
Principles:  The  Grantee  agrees  to 
account  for  all  amounts  associated  with 
this  grant  using  Generally  Accepted 
Accounting  Principles.  Records  must  at 
least  include: 

(i)  financial  records  that  identify  the 
source  of  all  funds  used  for  grant- 
supported  activities,  including  Grant 
Funds,  any  matching  funds,  other  funds, 
and; 

(ii)  source  dociunentation  to  support 
activities. 

(b)  Audit:  The  project  will  be  audited 
by  a  Certified  Public  Accountant 
annually  or  as  otherwise  agreed  to  in 
writing  by  the  Grantor.  All  audits  will 
be  in  accordance  with  Generally 
Accepted  Accounting  Principles.  The 
audit  for  the  years  the  Grantee  receives 
this  financial  assistance  will  be 
conducted  in  accordance  with  7  CFR 
part  3052.  Audits  are  due  within  90 
days  after  September  30  of  the 
respective  year  and  the  Grantor  is  to 
receive  a  copy  of  this  audit. 


(c)  Reports:  The  grantee  will  provide 
periodic  reports  as  required  by  the 
Grantor.  A  financial  status  report  and  a 
project  performance  report  will  be 
submitted  by  the  Grantee  on  a  semi- 
annual basis  (due  each  March  3l  and 
September  30).  The  financial  status 
report  must  show  how  Grant  Funds  and 
any  matching  funds  have  been  used  to 
date  and  project  the  funds  needed  and 
their  purposes  for  the  next  six-month 
period.  A  final  report  may  serve  as  the 
last  semi-annual  report.  Grantees  shall 
constantly  monitor  performance  to 
ensure  that  time  schedides  are  being 
met  and  projected  goals  by  time  periods 
are  being  accomplished.  The  project 
performance  report  and  final  report 
shall  include  at  least: 

(i)  A  comparison  of  timeline,  tasks 
and  objectives  outlined  in  the  proposal 
as  compared  to  the  actual 
accomplishments , 

(ii)  If  report  varies  from  the  stated 
objectives  or  they  were  not  met,  the 
reasons  why  established  objectives  were 
not  met, 

(iii)  Problems,  delays,  or  adverse 
conditions  which  will  materially  affect 
attainment  of  planned  project 
objectives, 

(iv)  Objectives  established  for  the  next 
reporting  period,  and 

(v)  Status  of  compliance  with  any 
special  conditions  on  the  use  of 
awarded  funds. 

(d)  Proposal  Results:  Grantee  shall 
deliver  the  results  of  any  study  or 
activity  to  the  Grantor  upon  completion 
of  each  task  outlined  in  the  proposal. 
These  include,  but  are  not  limited  to, 
feasibility  studies,  marketing  plans, 
business  operations  plans,  articles  of 
incorporation  and  bylaws.  All  items 
delivered  to  the  Grantor  will  be  held  as 
proprietary  information  to  the  extent 
provided  by  law. 

(e)  Record  Retention:  Financial 
records,  supporting  documents, 
statistical  records,  and  all  other  records 
pertinent  to  the  grant  must  be  kept  for 
a  period  of  at  least  3  years  after  grant 
closing,  except  that  the  records  shall  be 
retained  beyond  the  3-year  period  if 
audit  findings  have  not  been  resolved. 
Microfilm  or  photocopies  or  similar 
methods  may  be  substituted  in  lieu  of 
original  records.  The  Grantor  and  the 
Comptroller  General  of  the  United 
States,  or  any  of  their  duly  authorized 
representatives,  shall  have  access  to  any 
books,  docimients,  papers,  and  records 
of  the  Grantee's  which  are  pertinent  to 
the  specific  grant  program  for  the 
piupose  of  making  audits,  examinations, 
excerpts,  and  transcripts. 

10.  Funding. 

(a)  Payment:  Requests  for  cash 
advances  should  be  for  the  minimum 


Ffederal  Register /Vol.  68,  No.  159 /Monday,  August  18,  2003 /Notices 


49429 


amount  needed  and  timed  to  the  actual, 
immediate  cash  requirements  for 
carrying  out  the  grant  purpose.  The 
funds  will  be  reimbursed  or  advanced 
based  on  submission  of  Standard  Form 
270,  "Request  for  Advance  or 
Reimbursement. ' ' 

(b)  Distribution  of  Fimds:  Once  the 
Agreement  is  entered  into,  grant  funds 
will  be  transferred  electronically  to  an 
account  specified  by  the  Grantee. 

(c)  Pre-award  costs:  The  grantee  may 
incur  or  claim  no  cost  prior  to  the 
Effective  Date  as  provided  for  in  this 
Agreement. 

11.  Code  of  Conduct  and  Conflict  of 
Interest.  Conflict  of  interest  for  the 
purpose  of  this  Agreement  is  defined  in 
7  U.S.C.  2008J  and  Grantee  agrees  to 
disclose  any  conflict  of  interest  to 
Grantor. 

12.  Other  Parties.  This  Agreement  is 
not  for  the  benefit  of  third  parties. 
Grantor  shall  not  be  under  any 
obligation  to  any  such  parties,  whether 
directly  or  indirectly  interested  in  this 
Agreement,  to  pay  any  charges  or 
expenses  incidental  to  compliance  by 
Grantee  with  any  of  the  duties  or 
obligations  imposed  hereby. 

13.  Event  of  Default  and  Remedies. 
(a)  Events  of  Default  of  Grantee.  By 

delineation  and  not  limitation,  any  of 
the  following  occurrences  shall  be  an 
"event  of  default".  Written  notice  of 
default  shall  be  provided  within  90  days 
of  such  occurrence  of  an  event  of 
defaidt: 

(i)  Any  representation  or  warranty 
made  by  the  Grantee  in  connection  with 
this  Agreement  shall  prove  to  have  been 
false  or  misleading  in  any  material 
respect  on  or  as  of  the  date  made  or 
deemed  made, 

(ii)  Failing,  inability  or  imwillingness 
of  Grantee  to  carry  out  or  comply  with 
the  terms  or  conditions  of  this 
Agreement,  or  any  applicable  laws, 

(iii)  The  Grantee  becomes  insolvent, 
or  ceases  being  able,  or  admits  in 
writing  to  its  inability  to  pay  its  debts 
as  they  mature,  suspends  its  business 
operations,  become  a  debtor  in  a 
bankruptcy  proceeding  or  makes  a 
general  assignment  for  the  benefit  of,  or 
enters  into  any  composition  or 
arrangement  with,  creditors,  proceeds 
with  the  appointment  of  a  receiver, 
trustee  or  liquidator,  or  like  action  and 
is  not  dismissed  within  90  days. 

(iv)  A  judgement  or  other  like  order 
for  payment  is  rendered  against  the 
Grantee  or  any  material  adverse  change 
occurs  in  the  Grantee's  financial 
condition. 

(v)  Submission  or  making  of  any 
report,  statement,  warranty,  or 
representation  by  Grantee  or  agent  on  its 
behalf  to  Grantor  in  cormection  with  the 


grant  hereunder  which  is  false, 
incomplete  or  incorrect  in  any  material 
respect. 

(b)  Remedies: 

(i)  Upon  the  occurrence  and  during 
the  continuation  of  any  event  of  default. 
Grantor  shall  have  no  obligation  to 
continue  funding  the  Grantee  as 
contemplated  in  this  Agreement. 
Accordingly,  Grantor  shall  suspend 
operations  contemplated  by  this 
Agreement  imtil  the  declaration  of 
defaiUt  is  cured  and  Grantor  notifies  in 
writing  such  acknowledgment  of  cure, 

(ii)  The  Grantee  shall  have  60  days 
from  tJie  notice  of  default  to  propose 
remedies  and  cures  to  Grantor  to  remove 
the  event  of  default, 

(iii)  Grantor  reserves  the  right  to 
waive  any  and  all  events  of  default. 
Exercise  of  this  waiver  shall  not 
preclude  Grantor  from  declaring  a 
similar  future  event  as  an  event  of 
default. 

14.  Notice.  All  notices  hereunder  and 
for  whatever  purpose,  including 
declaration  of  default,  shall  be  in 
writing  and  shall  be  deemed  to  be  duly 
given  upon  delivery  if  personally 
delivered  or  sent  by  telecommunication 
(facsimile  or  e-mail)  or  3  days  after 
mailing  if  sent  by  express,  certified  or 
registered  United  States  Postal  Service 
mail,  to  the  parties.  The  grantees 
address  and  contact  person  shall  be  the 
one  provided  on  SF  424  and  the  Grantor 
shall  be  the  National  Sheep  Industry 
Improvement  Center,  USDA,  PO  Box 
23483,  Washington,  DC  20026-3483,  if 
using  the  U.S.  Postal  Service  or  Room 
2117,  South  Agriculture  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250  if  using  other 
carriers. 

15.  Amendments,  Termination  and 
Changes.  The  Agreement  may  be 
amended,  changed  or  terminated  by 
mutual  consent  of  the  parties  in  writing. 

(a)  Amendment:  This  Agreement  may 
be  amended  with  the  mutual  written 
consent  of  the  Parties. 

(b)  Scope  of  Work:  Any  changes  in 
project  costs,  source  of  funds,  scope  of 
services,  or  any  other  changes  in  the 
project  or  applicant  must  be  reported  to 
and  approved  by  the  Grantor  by  written 
amendment  of  this  Agreement.  Any 
changes  not  approved  by  the  Grantor 
shall  be  cause  for  deobligating  grant 
funding. 

(c)  Termination:  The  Agreement  may 
be  terminated  by  either  party  upon  30 
days'  notice  in  writing  to  the  other 
party. 

16.  Conflict.  Nothing  herein  is 
intended  to  conflict  with  current  USDA 
directives.  If  the  terms  of  this  agreement 
are  inconsistent  with  existing  law  or 
agency  directives,  then  those  portions  of 


this  agreement  which  are  determined  to 
be  inconsistent  shall  be  invalid,  but  the 
remaining  terms  and  the  agreement  will 
remain  in  effect.  All  necessary  changes 
will  be  accomplished  either  by  an 
amendment  to  this  agreement  or  by 
entering  into  a  new  agreement, 
whichever  is  deemed  expedient  to  the 
interest  of  both  parties. 

17.  In  witness  whereof,  Grantee  has 
this  day  authorized  and  caused  this 
Agreement  to  be  executed  by: 
Attest 

(Grantee) 

(Authorized  Grantee  Signature) 

(Date)  '  ~ 

(Titiej 

United  States  of  America 

Nations'  Sheep  Industry  Improvement  Center 


(Grantor) 


(Name) 


(Tide) 


(Date) 

[FR  Doc.  03-20961  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  13S1-01-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Custer  National  Forest  Weed 
Treatment  EIS,  Custer  National  Forest, 
Stillwater,  Park,  Cart>on,  Sweetgrass, 
Rosebud,  Powder  River,  and  Carter 
Counties,  Montana,  and  Harding 
County,  SD 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environment  impact  statement. 

SUMMARY:  The  Custer  National  Forest  is 
proposing  to  continue  control  of 
undesirable  vegetation  (weeds)  through 
the  integration  of  mechanical, 
biological,  ground  and  aerial 
(helicopter)  herbicide  control  methods. 
The  Custer  National  Forest  is  currently 
treating  weeds  under  decisions  made  in 
the  1987  Custer  National  Forest  Noxious 
Weed  Environmental  Impact  Statement 
and  Records  of  Decision. 

Weeds  are  considered  undesirable 
vegetation  that  can  alter  ecosystems  or 
cause  economic  loss.  Undesirable 
vegetation  includes  invasive  plants  that 
can  alter  ecosystem  processes,  including 
productivity,  hydrologic  function, 
nutrient  cycling,  and  natiu^l 
disturbance  patterns  such  as  frequency 
and  intensity  of  wildfires.  Changing 
these  processes  can  lead  to 
displacement  of  native  plant  species. 
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eventually  im|  lacting  wildlife  and  plant 
habitat,  recrea  ioned  opportunities, 
livestock  forag  b.  and  scenic  values. 
Impacts  to  the  le  values  can  result  in 
economic  loss  due  to  costs  of  treatment 
and  opportiuiities  foregone.  Other 
undesirable  v€  getation  includes 
poisonous  plaj  its  that  can  cause 
economic  loss  to  holders  of  grazing 
permits. 

The  Forest  S  ervice  has  identified  that 
at  least  1 .300  i  let  acres  across  the  Custer 
National  Fores  t  that  are  in  a  downward 
trend  from  des  ired  conditions  due  to  the 
infestation  of  i  mdesirable  vegetation. 
The  Forest  Set  vice  will  evaluate  these 
known  infesta  ions  and  high-risk  areas 
or  conditions  1  hat  may  cause 
infestations  o\  er  the  next  ten  to  fifteen 
years  with  the  goal  of  reducing  the 
spread  and  density  of  undesirable 
vegetation  to  allow  desirable  native 
vegetation  to  r  j-establish  and  regain 
vigor  and  redu  ce  economic  loss.  Based 
on  previous  tri  snd  information,  it  is 
estimated  that  infestations  could  double 
to  approximately  2,600  net  acres  over 
the  next  ten  to  fifteen  years  based  on  the 
Forest  Service  s  ability  to  treat  weeds  at 
historic  fundii  g  levels.  The  purpose  and 
need  for  this  p  roject  is  for  the  Forest 
Service  to  imp  rove  the  trend  of  the 
ecological  con  iition  toward  desirable 
vegetation,  rec  uce  economic  loss,  and 
allow  for  adaptive  management  to  treat 
anticipated  ne  m  infestations  across  the 
Custer  Nation;  1  Forest  over  the  next  ten 
to  fifteen  year; .  The  proposed  actions 
being  considei  ed  to  achieve  the  purpose 
and  need  inch  de  implementing  an 
integrated  pes  management  program 
aimed  at  conti  ailing  new  starts,  priority 
areas  and  area ;  of  minor  infestations, 
and  implemen  ting  holding  actions  on 
areas  of  existing  large  infestations. 
DATES:  Commi  nts  concerning  the  scope 
of  the  analysis  should  be  received  in 


writing  on  or  before  September  15, 
2003. 

ADDRESSES:  Send  written  comments  to 
Forest  Supervisor,  Custer  National 
Forest,  1310  Main  St.,  Billings,  Montana 
59105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  proposed 
action  and  EIS  to  Kim  Reid,  Project 
Coordinator,  1310  Main  St.,  Billings, 
Montana  59105,  phone  (406)  657-6200 
ext.  233,  or  e-mail  kreid@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  These 
management  activities  would  be 
administered  by  the  Custer  National 
Forest  in  Stillwater,  Park,  Carbon, 
Sweetgrass,  Rosebud,  Powder  River,  and 
Carter  Counties,  Montana,  and  Harding 
Coimty,  South  Dakota.  The  EIS  will  tier 
to  the  1987  Custer  National  Forest  and 
Grasslands  Land  and  Resource 
Management  Plan  (Forest  Plan),  which 
provide  the  overall  management 
direction  for  the  area.  The  proposed 
action  is  consistent  with  the  Forest  Plan. 
The  purpose  of  the  Forest  Service 
proposal  is  to  further  movement 
towards  desired  conditions  outlined  in 
the  Forest  Plan,  by: 

•  Protecting  the  natural  condition  and 
biodiversity  of  the  Custer  National 
Forest  by  preventing  or  limiting  the 
spread  of  aggressive,  non-native  plant 
species  that  displace  native  vegetation. 

•  Promptly  eliminating  new  invaders 
(species  not  previously  reported  in  the 
area)  before  fliey  become  established. 

•  Reducing  known  and  potential 
weed  seed  sources  on  trailheads  and 
campsites,  along  main  roads  and  trails, 
within  powerline  corridors,  and  in 
wildlife  and  livestock  use  areas. 

•  Preventing  or  limiting  the  spread  of 
established  weed  into  areas  containing 
little  or  no  infestation. 


•  Protecting  sensitive  and  unique 
habitats  including  the  Absaroka- 
Beartooth  Wilderness  Area,  West  Fork 
of  Rock  Creek  (municipal  watershed  for 
Red  Lodge),  critical  winter  ranges, 
research  natiu-al  areas,  riparian  areas, 
and  sensitive  plant  populations. 

•  Reducing  economic  loss  from 
livestock  poisoning. 

The  proposed  actions  will  be 
consistent  with  the  Forest  Plan,  which 
provides  goals,  objectives,  standards 
and  guidelines  of  the  various  activities 
and  land  allocations  on  the  forest.  The 
Forest  Plan  allocates  the  project  area 
into  twenty  management  areas;  Weeds 
occur  within  all  twenty  management 
areas.  Private  lands  are  also  included 
within  the  project  area  boundary. 
Although  excluded  from  Forest  Service 
activities,  project  access  and  the 
condition  of  private  lands  will  be 
considered  during  alternative 
development  and  when  analyzing 
potential  ciunulative  effects. 

The  key  issue  topics  identified  to  date 
include: 

•  The  current  and  potential  impacts 
of  weeds  on  natural  resources  such  as 
critical  big  game  habitat,  native  plant 
communities,  wilderness  values, 
watersheds,  and  threatened, 
endangered,  or  sensitive  species,  as  well 
as  impacts  to  economic  factors. 

•  Economics,  effectiveness,  and 
potential  impacts  of  various  control 
methods  on  natural  resources. 

•  Potential  effects  on  non-target 
native  plants  and  associated  values, 
wildlife  and  fish  populations,  and 
human  health  from  the  application  of 
herbicides. 

The  areas  the  Forest  Service  plan  to 
analyze  include: 


Ra  iger  district 


Maximum 
treatment 
acreage ' 


Location  township,  range 


Beartootti 
Sioux  


Ashland 


400  I  Between  T35— T9S  and  t)etween  R13E-R20E;  Between  T7S-T8S  and  between 

I      R25E  to  R28E  (Principle  Meridian). 
500    Between  TIN-T2N  and  t)etween  R57E-R59E;  T1S  and  between  R57E  to  R58E; 
Between  T1S-T3S  and  between  R60-62  (Principle  Meridian);  T16N-T22N  and 
between  R1E-R9E  (Black  Hills  Meridian). 
1,700    Between  T1S-T7S  and  between  R43E-R48E  (Principle  Meridian). 


'  These  are  th  j  maximum  projected  treatment  acres.  Actual  treatment  acres  may  be  less. 


A  range  of 
be  considered 
alternative. 


examine  various 
treatment, 
through  scopi|ig 
will  vary  in 


reasonable  alternatives  will 
including  a  no  action 
Oljier  alternatives  will 

combinations  of  weed 

on  the  issues  gathered 

the  action  alternatives 

amount  and  location  of 


the 


acres  considered  for  treatment  and  the 
number,  type,  and  location  of  activity. 

Public  participation  will  be  especially 
important  at  several  points  during  the 
analysis,  beginning  with  the  scoping 
process  (40  CFR  1501.7).  The  Forest 
Service  will  be  seeking  information, 
comments,  and  assistance  from  Federal, 


State,  local  agencies,  tribes  and  other 
individuals  or  organizations  who  may 
be  interested  in  or  affected  by  the 
proposed  project.  This  input  will  be 
used  in  preparation  of  the  draft  EIS. 
Continued  scoping  and  public 
participation  efforts  will  be  used  by  the 
interdisciplinary  team  to  identify  new 
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issues,  determine  alternatives  in 
response  to  the  issues,  and  determine 
the  level  of  analysis  needed  to  disclose 
potential  biological,  physical,  economic, 
and  social  impacts  associated  with  this 
project. 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  review  by  Spring  2004.  The  EPA 
will  publish  a  notice  of  availability  of 
the  (fraft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  di^  EIS 
will  be  45  days  from  the  date  the  EPA 
notice  appears  in  the  Federal  Register. 
At  that  time,  copies  of  the  draft  EIS  will 
be  distributed  to  interested  and  affected 
agencies,  organizations,  and  members  of 
the  public  for  their  review  and 
comment.  It  is  important  that  those 
interested  in  this  proposal  on  the  Custer 
National  Forest  participate  at  that  time. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice,  at 
this  early  stage,  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  the  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  completion  of  the 
final  EIS  may  be  waived  or  dismissed  by 
the  courts.  City  of  Angoon  v.  Model,  803 
f.  2d  1016,  1022  (9th  Cir.  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  and  respond  to  them  in  Uie 
final  EIS.  To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  actions, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  (Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points.) 

The  final  EIS  is  scheduled  for 
completion  by  the  fall  of  2004.  In  the 
final  EIS,  the  Forest  Service  is  required 


to  respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  Nancy  T.  Curriden,  Forest 
Supervisor  of  the  Custer  National 
Forest,  is  the  responsible  official.  The 
Forest  Supervisor  will  decide  which,  if 
any,  of  the  proposed  project  alternatives 
will  be  implemented.  The  decision  and 
reasons  for  the  decision  will  be 
documented  in  appropriate  Records  of 
Decision.  Those  decisions  will  be 
subject  to  Forest  Service  appeal 
regualtions  (36  CFR  part  215). 

Dated:  August  12,  2003. 
Nancy  T.  Curriden, 

Forest  Supervisor 

[PR  Doc.  03-20962  Filed  8-15-03;  8:45  am] 

nUJNQ  CODE  3410-00-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Lake  Tahoe  Basin  Federal  Advisory 
Committee 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  September  9,  2003,  at  the 
Iim  By  The  Lake,  3300  Lake  Tahoe 
Blvd.,  South  Lake  Tahoe,  CA.  This 
Committee,  established  by  the  Secretary 
of  Agriculture  on  December  15,  1998, 
(64  FR  2876)  is  chartered  to  provide 
advice  to  the  Secretary  on  implementing 
the  terms  of  the  Federal  Interagency 
Partnership  on  the  Lake  Tahoe  Region 
and  other  matters  raised  by  the 
Secretary. 

DATES:  The  meeting  will  be  held 
September  9,  2003,  beginning  at  9  a.m. 
and  ending  at  5  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Inn  By  The  Lake,  3300  Lake  Tahoe 
Blvd.,  South  Lake  Tahoe,  CA  96150. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafford, 
Lake  Tahoe  Basin  Management  Unit, 
Forest  Service,  870  Emerald  Bay  Road 
Suite  1,  South  Lake  Tahoe.  CA  96150, 
(530) 573-2642. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committee.  Items  to  be  covered  on  the 
agenda  include:  USPS  Lake  Tahoe 
Restoration  Act  priority  list  review, 
Taylor  Creek  Visitor  Center  update, 
transportation  issues  in  the  Lake  Tahoe 
Basin,  review  of  the  Army  Corps  of 
Engineers  framework  study,  the  Taylor 
Creek  visitor  center,  and  public 
comment.  All  Lake  Tahoe  Basin  Federal 
Advisory  Committee  meetings  are  open 


to  the  public.  Interested  citizens  are 
encouraged  to  attend.  Issues  may  be 
brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  by 
filing  written  statements  with  the 
secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tahoe 
Basin  Management  Unit  at  die  contact 
address  stated  above. 

Dated:  August  11,  2003. 
Maribeth  Giisla£son, 

Forest  Supervisor. 

[FR  Doc.  03-20991  Filed  8-15-03;  8:45  am] 

BILUNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  Of  Resource  Advisory 
Committee  Meeting 

AGENCY:  Crook  County  Resource 
Advisory  Committee,  Sundance,  WY, 
USDA,  Forest  Service. 

ACTION:  Notice  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pubhc 
Law  106-393)  the  Black  Hills  NaUonal 
Forests'  Crook  County  Resource 
Advisory  Committee  will  meet  Monday. 
September  15,  2003  in  Sundance. 
Wyoming  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  September  15, 
begins  at  6:30  p.m..  at  U.S.  Forest 
Service,  Bearlodge  Ranger  District 
office,  121  South  21st  Street,  Sundance, 
Wyoming.  Agenda  topics  will  include: 
Project  proposals  for  fiscal  year  2004, 
updates  on  previously  funded  projects 
and  nominations  and  leadership 
elections  for  the  coming  year.  A  public 
forum  will  begin  at  8:30  p.m.  (MT). 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Kozel,  Bearlodge  District  Ranger 
and  Designated  Federal  Officer,  at  (307) 
283-1361. 

Dated:  August  12.  2003. 
Steve  Kozel, 

Bearlodge  District  Ranger. 
(FR  Doc.  03-20990  Filed  8-15-03;  8:45  am] 

BILUNG  COOE  3410-11-M 
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DEPARTMErir  OF  AGRICULTURE 

Forest  Service 

Eastern  Arizona  Counties  Resource 
Advisory  Committee 

agency:  Fore!  t  Service,  USDA. 
ACTION:  Notio  ( of  meeting. 


SUMMARY:  Th(  Eastern  Arizona  Coimties 
Resource  Adv  isory  Committee  will  meet 
in  Show  Low,  Arizona.  The  purpose  of 
the  meeting  is  to  evaluate  project 
proposals  for  Dossible  funding  in 
accordance  w  th  Pub.  L.  106-393  (the 
Secure  Rural  i  Jchools  and  Community 
Self-Determidation  Act). 
DATES:  The  m  ;eting  will  be  held 
September  12  2003  starting  at  1  p.m. 
ADDRESSES:  T  le  meeting  will  be  held  in 
the  conferencj  room  at  the  Sleep  Inn, 
1751  West  Deuce  of  Clubs,  Show  Low, 
Arizona  8590  [.  Send  wTitten  comments 
to  Robert  EJyson,  Eastern  Arizona 
Counties  Resc  urce  Advisory  Committee, 
c/o  Forest  Service.  USDA.  P.O.  Box  640. 
Springerville,  Arizona  85938  or 
electronicalhi  to  rdyson@fs.fed.  us. 
FOR  FURTHER  [^FORMATION  CONTACT: 

Public  Affairs  Officer, 
Apache-Sitgr<  aves  National  Forests, 
(928)333-43(1. 

SUPPLEMENTAI  lY  INFORMATION:  The 
meeting  is  op^  sn  to  the  public. 
Committee  di  icussion  is  limited  to 
Forest  Servic(  staff  and  Committee 
members.  Ho'  vever,  persons  who  wish 

..  106-393  related  matters 
to  the  attentic  n  of  the  Committee  may 
file  written  st  itements  with  the 
Committee  sti  if  before  or  after  the 
meeting.  Pub  ic  input  sessions  will  be 
provided  and  individuals  who  made 
written  reque  >ts  by  September  1,  2003, 
will  have  the  opportunity  to  address  the 
Committee  at  those  sessions. 


Dated:  AugU!  t 
Elaine  |.  Zierot  h 


i  OT. 


Forest  Supervi.^ 
National  Fonsk 


(PR  Doc.  03 

BIUJNQ  CODE  34t>-11-M 


8,  2003. 

:  Apache-Sitgreaves 
2(]p98  Filed  9-15-03:  8:45  am) 


DEPARTMEFIT  OF  AGRICULTURE 

National  Agricultural  Statistics  Service 

Notice  of  Invitation  for  Nominations  to 
the  Advisory  Committee  on  Agriculture 
Statistics 


AGENCY:  Natii  )nal  Agricultural  Statistics 
Service  (NASp),  USDA. 

tation  of  nominations  for 
Codimittee  on  Agriculture 


ACTION:  Solic 

Advisory 

Statistics  meiibership 


SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2,  this  notice  annoimces  an 
invitation  from  the  Office  of  the 
Secretary  of  Agricultiu«  for  nominations 
to  the  Advisory  Committee  on 
Agricultxu«  Statistics. 

On  January  13,  2003.  the  Secretary  of 
Agricultiu«  renewed  the  Advisory 
Committee  charter  for  another  2  years. 
The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Agricultiu«  on 
the  scope,  timing,  content,  etc.,  of  the 
periodic  censuses  and  surveys  of 
agricultiu-e,  other  related  siu^eys,  and 
the  types  of  information  to  obtain  from 
respondents  concerning  agriculture.  The 
Committee  also  prepares 
recommendations  regarding  the  content 
of  agriculture  reports  and  presents  the 
views  and  needs  for  data  of  major 
suppliers  and  users  of  agriculture 
statistics. 

DATES:  Nominations  must  be  received 
by  September  17,  2003  to  be  assured  of 
consideration. 

ADDRESSES:  Nominations  should  be 
mailed  to  Carol  House,  Associate 
Administrator,  National  Agricultural 
Statistics  Service,  U.S.  Department  of 
Agricultiire,  1400  Independence 
Avenue,  SW.,  Room  4117  South 
Building,  Washington,  DC  20250-2000. 
In  addition,  nominations  may  be  mailed 
electronically  to  hq_aa@nass.usda.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  House,  Associate  Administrator, 
National  Agricultural  Statistics  Service, 
(202)  720-4333. 
SUPPLEMENTARY  INFORMATION: 
Nominations  should  include  the 
following  information:  name,  title, 
organization,  address,  telephone 
number,  and  e-mail  address.  In  addition 
to  mailed  correspondence  to  the 
addresses  listed  above,  nominations 
may  also  be  faxed  to  (202)  720-9013,  OR 
telephoned  to  Carol  House,  Associate 
Administrator,  NASS,  at  (202)  720- 
4333.  Each  person  nominated  is 
required  to  complete  an  Advisory 
Committee  Membership  Backgroimd 
Information  form.  This  form  may  be 
requested  by  telephone,  fax,  or  e-mail 
using  the  information  above.  Forms  will 
also  be  available  from  the  NASS  Home 
page  http://www.usda.gov/nass  by 
selecting  "Agency  Information," 
"Advisory  Committee  on  Agriculture 
Statistics."  Completed  forms  may  be 
faxed  to  the  number  above,  mailed,  or 
completed  and  e-mailed  directly  from 
the  Internet  site. 

The  Committee  draws  on  the 
experience  and  expertise  of  its  members 
to  form  a  collective  judgment 
concerning  agricultxire  data  collected 
and  the  statistics  issued  by  NASS.  This 


input  is  vital  to  keep  current  with 
shifting  data  needs  in  the  rapidly 
changing  agricultural  environment  and 
keep  NASS  informed  of  emerging  issues 
in  the  agriculture  community  that  can 
affect  agriculture  statistics  activities. 

The  Committee,  appointed  by  the 
Secretary  of  Agriculture,  consists  of  25 
members  representing  a  broad  range  of 
disciplines  and  interests,  including,  but 
not  limited  to,  representatives  of 
national  farm  organizations,  agricultxu-al 
economists,  rural  sociologists,  farm 
policy  analysts,  educators,  State 
agriculture  representatives,  and 
agricultiu-e-reiated  business  and 
marketing  experts. 

Members  serve  staggered  2 -year  terms, 
with  terms  for  half  of  the  Committee 
members  expiring  in  any  given  year. 
Nominations  are  being  sought  for  13 
open  Committee  seats.  Members  can 
serve  up  to  3  terms  for  a  total  of  6 
consecutive  years.  The  Chairperson  of 
the  Committee  shall  be  elected  by 
members  to  serve  a  1-year  term. 

Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  membership  appointments  to  the 
Committee.  To  ensiu^  that  the 
recommendations  of  the  Committee 
have  taken  into  account  the  needs  of  the 
diverse  groups  sferved  by  USDA, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

The  duties  of  the  Committee  are 
solely  advisory.  The  Committee  will 
make  recommendations  to  the  Secretary 
of  Agriculture  with  regards  to  the 
agricultural  statistics  program  of  NASS, 
and  such  other  matters  as  it  may  deem 
advisable,  or  which  the  Secretary  of 
Agriculture,  Under  Secretary  for 
Research,  Education,  and  Economics,  or 
the  Administrator  of  NASS  may  request. 
The  Committee  will  meet  at  least 
annually.  All  meetings  are  open  to  the 
public.  Committee  members  are 
reimbiu-sed  for  official  travel  expenses 
only. 

Send  questions,  comments,  and 
requests  for  additional  information  to 
the  e-mail  address,  fax  number,  or 
address  listed  above. 

Signed  at  Washington,  DC,  August  5,  2003. 
R.  Ronald  Bosecker, 
Administrator,  National  Agricultural . 
Statistics  Service. 
(PR  Doc.  03-21038  Piled  8-15-03;  8:45  am) 

BILUNG  CODE  3410-20-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  39-2003] 

Foreign-Trade  Zone  82,  Mobile,  AL; 
Request  for  Manufacturing  Authority 
(Agricultural  Chemicals) 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  City  of  Mobile  (Alabama), 
grantee  of  FTZ  82,  requesting  authority 
on  behalf  of  E.I.  Dupont  de  Nemours 
and  Company  (Dupont)  for  the 
manufacture  of  crop  protection  products 
and  related  chemicals  imder  FTZ 
procediu-es  within  proposed  Site  2  of 
FTZ  82  (FTZ  Doc.  19-2003;  68  FR 
19498.  4/21/2003).  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  August  7, 
2003. 

Dupont  operates  a  114-acre  facility 
(200  full-time  employees  and  100 
contract  workers)  within  the  proposed 
Site  2  of  FTZ  82  for  the  manufactiire  of 
agricultural  chemicals,  including  the 
insecticides  marketed  under  the  Avaunt, 
Steward,  Asana,  and  Fortress  trade 
names.  The  finished  products  would 
enter  the  United  States  under  HTSUS 
headings  2907,  2914,  2916,  2917,  2918, 
2920, 2921, 2924, 2926, 2928, 2930, 
2932, 2933, 2934,  2935,  3808.  or  3815, 
with  duty  rates  ranging  fi-om  duty-free 
to  7.8%  ad  valorem.  Imported  inputs  are 
projected  to  comprise  less  them  20 
percent  of  the  value  of  finished  products 
produced  under  FTZ  procedures. 
The  company  indicates  that  the 
following  foreign  inputs  may  be 
admitted  under  FTZ  procedures: 
fulminates,  cyanates  and  thiocyanates; 
cyclic  hydorcarbons;  halogenated 
derivatives  of  hydrocarbons;  derivatives 
of  hydrocarbons;  acyclic  alcohols  and 
derivatives;  cyclic  alcohols  and 
derivatives;  phenols  and  phenol- 
alcohols,  and  their  derivatives;  ethers, 
ether-alcohols,  ether-phenols,  ether- 
alcohol-phenols,  alcohol  peroxides, 
ether  peroxides,  ketone  peroxides,  and 
their  derivatives;  aldehyde-function 
compounds  and  derivatives;  ketone- 
function  compoiuids  and  quinone- 
function  compounds;  saturated  acyclic 
monocarboxylic  acids  and  derivatives; 
unsaturated  acyclic  monocarboxylic 
acids  and  derivatives;  polycarboxylic 
acids  and  derivatives;  carboxylic  acids 
and  derivatives;  phosphoric  esters,  salts, 
and  derivatives;  esters  of  other  inorganic 
salts,  and  their  salts  and  derivatives; 
amine  function  compounds;  oxygen- 
function  amino-compounds;  quartenary 
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ammonium  salts  and  hydroxides, 
lecithins,  and  other 
phosphoaminolipids;  carboxyamide- 
function  compounds  and  amide- 
function  compounds  of  carbonic  acid; 
nitrilfc-function  compounds;  diazo-,  azo- 
,  or  azoxy-compounds;  organic 
derivatives  of  hydrazine  or  of 
hydroxylamine;  organo-sulfur 
compounds;  other  organo-inorganic 
compounds;  heterocyclic  compounds 
with  nitrogen  hetero-atom(s)  only; 
sidfonamides;  oxidation  inhibitors; 
insecticides,  rodenticides,  fungicides, 
herbicides,  etc.;  reaction  initiators  and 
accelerators;  and  chemical  products  and 
preparations  not  elsewhere  specified 
(HTS  heading  3824).  Duty  rates  on  these 
imported  components  currently  range 
fi"om  duty-free  to  7.8  percent. 

This  application  requests  authority  to 
allow  Dupont  to  conduct  the  activity 
under  FTZ  procedures,  which  would 
exempt  the  company  from  Customs  duty 
payments  on  the  foreign  com^nents 
used  in  export  activity.  On  its  domestic 
sales,  the  company  would  be  able  to 
choose  the  duty  rate  that  applies  to 
finished  products  for  the  foreign 
components  noted  above.  The  company 
would  also  be  exempt  firom  duty 
pa5Tnents  on  foreign  merchandise  that 
becomes  scrap/waste.  The  application 
indicates  that  the  savings  would  help 
improve  the  facility's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  firom 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building — Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
October  17,  2003.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
diu-ing  the  subsequent  15-day  period  to 
November  3,  2003. 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Office  of  the  City 


Clerk.  City  of  Mobile,  9th  Floor,  South 
Tower,  Government  Plaza,  205 
Government  Street,  Mobile,  AL  36602. 

Dated:  August  7.  2003. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  03-21061  Filed  8-15-03;  8:45  am) 

BILLING  CODE  3S10-05-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-605] 

Frozen  Concentrated  Orange  Juice 
from  Brazil;  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of  the 
Antidumping  Duty  Administrative 
Review. 

EFFECTIVE  DATE:  August  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Irina 
Itkin  or  Elizabeth  Eastwood,  Office  of 
AD/CVD  Enforcement  2,  Group  I,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230, 
telephone:  (202)  482-0656  or  (202)  482- 
3874,  respectively. 
SUPPLEMENTARY  INFORMATION:       . 

Background 

On  May  1,  2003,  the  Department  of 
Commerce  (Department)  published  in 
the  Federal  Roister  (68  FR  23281)  a 
notice  of  opportunity  to  request  an 
administrative  review  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  from  Brazil 
for  the  period  May  1,  2002,  through 
April  30,  2003. 

In  accordance  with  19  CFR 
351.213(b)(1),  on  May  30,  2003,  the 
petitioners  (i.e.,  Florida  Citrus  Mutual, 
Citrus  Belle,  Citrus  World,  Inc.,  Orange- 
Co  of  Florida,  Inc.,  Peace  River  Citrus 
Products.  Inc.,  and  Southern  Gardens 
Citrus  Processors  Corp.)  requested  a 
review  of  this  order  with  respect  to  the 
following  producers/exporters:  Branco 
Peres  Citrus  S.A.  (Branco  Peres), 
Citrovita  Agro  Industrial  Ltda.  and  its 
affiliated  parties  Cambuhy  MC 
Industrial  Ltda.  and  Cambuhy  Citrus 
Comercial  e  Exportadora  (collectively 
"Citrovita"),  CTM  Citrus  S.A.  (CTM). 
and  Sucorrico  S.A.  (Sucorrico). 
The  Department  initiated  an 
administrative  review  for  Branco  Peres, 
Citrovita,  CTM,  and  Sucorrico  and 
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issued  questiprmaires  to  them  in  July 
2003.  See  68  FR  39055  {July  1,  2003). 
Branco  Peris,  Citrovita,  CTM,  and 
Sucorrico  notified  the  Department  that 
neither  they  nor  any  of  their  affiliates 
had  any  sales  or  exports  of  subject 
merchandise  during  the  period  of 
review  (POR)  The  Department 
confirmed  thase  companies'  statements 
with  the  Bur«u  of  Customs  and  Border 
Protection  (BCBP).  Accordingly,  we 
notified  the  petitioners  that  we  intended 
to  rescind  this  administrative  review 
with  respect  ip  all  four  respondents  and 
they  did  not  Object.  See  Jidy  21,  2003, 
memoranduni  from  Alice  Gibbons  to  the 
file  entitled,  "Intent  to  Rescind  the 
Antidiunping  Ehity  Administrative 
Review  on  Fr  izen  Concentrated  Orange 
Juice  from  Brazil." 


Rescission  of  Review 


with 


;ths 


Because 
and  Sucorricd 
subject 
accordance 
and  consisteiit 
rescinding 
antidumping 
concentrated 
for  the  perioc 
April  30,  200  J 
in  accordant 
Tariff  Act  of 
CFR  351.21 


Brinco  Peres,  CTM,  Citrovita, 
had  no  shipments  of 
merchandise  during  the  POR,  in 
19  CFR  351.213(d)(3) 
with  our  practice,  we  are 
review  of  the 
duty  order  on  frozen 
orange  juice  from  Brazil 
of  May  1.  2002,  through 
.  This  notice  is  published 
with  section  751  of  the 
930,  as  amended,  and  19 


3(d)(4). 
Dated:  Augui  t  12.  2003. 
James  J.  Jochui 
Assistant  Seen  tary  for  Import 
Administmtior . 
(FR  Doc.  03-21  D59  Filed  8-15-03;  8:45  am] 
8IUJN6  CODE  3S  0-OS-S 


DEPARTMErfT  OF  COMMERCE 
lntematk>nal|Trade  Administration 

[A  570-836]     I 

Notice  of  Re$cission  of  Antidumping 
Duty  New  Shipper  Review:  Glycine 
from  the  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  o  f  Commerce 
SUMMARY:  On|  May  24,  2002  the 
Department  dublished  the  notice  of 
initiation  of  the  new  shipper  review  of 
the  antidumping  duty  order  on  glycine 
horn  the  People's  Republic  of  China 
(PRC)  covering  the  period  March  1 , 
2001,  Uirougi  February  28.  2002.  The 
new  shipper  feview  covered  exports  by 
Tianjin  Tiant^heng  Pharmaceutical  Co. 
Ltd.  (TTPC).  |See  Glycine  from  the 
People's  Rep  iblic  of  China:  Initiation  of 
Antidumping  New  Shipper  Review,  67 
FR  36572  (M  ly  24,  2002)  {New  Shipper 
Initiation).  Fyr  the  reasons  discussed 


below,  we  are  rescinding  the  review  of 
TTPC. 

EFFECTIVE  DATE:  August  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Scot 
Fullerton  or  Matthew  Renkey  at  (202) 
482-1386  and  (202)  482-2312, 
respectively;  AD/CVD  Enforcement, 
Office  7,  Group  ID,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  March  29,  1995,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  glycine  from 
the  PRC.  See  Antidumping  Duty  Order: 
Glycine  from  the  People's  Republic  of 
China,  60  FR  16116,  (March  29, 1995). 
On  March  29,  2002,  the  Department 
received  a  request  for  a  new  shipper 
review  from  TTPC;  however,  this 
request  was  not  filed  in  accordance  with 
section  751(a)(2)(B)  of  the  Tariff  Act  of 
1930,  as  amended  (the  Act)  and  section 
351.214(c)  of  the  Department's 
regulations.  On  April  29,  2002,  the 
Department  sent  a  letter  to  TTPC  asking 
them  to  properly  refile  their  request 
with  the  Department  by  May  1,  2002. 
The  Department  allowed  TTPC  to 
correct  its  business  proprietary' 
information  (BPI)  as  it  had  done  with  a 
concurrent  request  for  a  new  shipper 
review  in  another  case.  See 
Memorandum  to  the  File  through 
Maureen  Flannery  from  Matthew 
Renkey,  Initiation  of  New  Shipper 
Review  of  Glycine  from  the  People's 
Republic  of  China  (May  17,  2002).  On 
May  1,  2002,  the  Department  received  a 
properly  filed  request  for  a  new  shipper 
review  from  TTPC  for  the  antidumping 
duty  order  on  glycine  from  the  People's 
Republic  of  China.  On  May  24,  2002,  the 
Department  published  its  initiation  of 
this  new  shipper  review  for  the  period 
March  1,  2001,  through  February  28, 
2002.  See  New  Shipper  Initiation. 

On  May  24,  2002,  the  Department 
issued  a  questionnaire  to  TTPC.  On  July 
11,  2002,  TTPC  responded  to  section  A 
of  the  questioimaire,  and  on  July  12, 
2002,  "TTPC  responded  to  sections  C  and 
D.  On  November  13,  2002,  the 
Department  issued  a  supplemental 
questionnaire  to  TTPC,  and  we  received 
TTPC's  supplemental  response  on 
December  9,  2002.  Department  officials 
conducted  verification  of  TTPC  and  its 
producer/supplier,  Baoding  Mancheng 
Eastern  Chemical  Plant  (Eastern 
Chemical),  from  January  20  through 
January  23,  2003.  The  results  of  the 
Department's  verification  can  be  foimd 
in  New  Shipper  Review  of  Glycine  from 


the  People's  Republic  of  China:  Sales 
and  Factors  Verification  Report  for 
Tianjin  Tiancheng  Pharmaceutical  Co. 
Ltd.  [TTPC  Verification  Repori:),  and 
New  Shipper  Review  of  Glycine  from  the 
People's  Republic  of  China:  Factors 
Verification  Report  for  Baoding 
Mancheng  Eastern  Chemical  Plant 
[Eastern  Chemical  Verification  Report), 
both  dated  March  6,  2003.  Public 
versions  of  these  reports  are  on  file  in 
the  Central  Records  Unit  located  in 
room  B-099  of  the  Main  Commerce 
Building.  On  February  26,  2003,  we 
issued  a  questionnaire  to  TTPC's  U.S. 
importer.  We  published  the  preliminary 
results  of  this  new  shipper  review  on 
March  20,  2003.  See  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  New  Shipper  Reviews:  Glycine 
from  the  People's  Republic  of  China,  68 
FR  13669  (March  20,  2003)  [Preliminary 
Results).  In  the  Preliminary  Results,  we 
made  no  determination  regarding  the 
bona  fides  of  TTPC's  sales.  In  the 
Preliminary  Results,  we  noted  that  any 
response  to  the  questionnaire  we  sent  to 
the  U.S.  importer  would  be  evaluated 
for  the  purposes  of  the  final  results  of 
this  review. 

On  March  12,  2003,  we  received 
TTPC's  importer's  response  to  our 
questioimaire.  On  April  18,  2003,  and 
July  3,  2003  the  Department  issued 
additional  questionnaires  to  TTPC's 
importer.  Responses  to  these 
questioimaires  were  received  on  April 
28,  2003.  and  July  21,  2003, 
respectively.  Both  the  petitioners 
(Chattem  Chemicals,  Inc.  and  Dow 
Chemical  Company)  and  respondent 
filed  case  and  rebuttal  briefs.'  On  June 
13,  2003,  the  Department  published  a 
notice  extending  the  time  limit  for  the 
final  results  of  this  new  shipper  review 
to  no  later  than  August  8,  2003.  See 
Notice  of  Extension  of  Time  Limit  of 
Final  Results  of  New  Shipper  Review: 
Glycine  from  the  People's  Republic  of 
China,  68  FR  35383  (June  13,  2003) 
[Final  Extension  Notice).  In  the  Final 
Extension  Notice,  one  of  the  reasons 
given  for  extending  the  time  limit  was 
to  allow  the  Department  more  time  to   ■ 
evaluate  the  bona  fides  of  TTPC's  U.S. 
sales. 

In  addition  to  commenting  on  the 
bona  fides  of  TTPC's  U.S.  sales,  the 


'  On  April  30,  2003,  the  Department  received  a 
properly  filed  case  brief  from  TTPC.  Petitioners  also 
filed  their  case  brief  on  April  30,  2003.  On  May  6, 
2003  both  parties  filed  their  rebuttal  briefs.  Due  to 
the  fact  that  new  factual  information  was  submitted 
in  the  original  versions  of  petitioners'  case  and 
rebuttal  briefs  and  respondent's  rebuttal  brief,  the 
Department  instructed  parties  to  refile  these  briefis 
without  the  new  factual  information  on  May  16, 
2003.  The  Department  received  properly  filed 
versions  of  petitioners'  case  and  rebuttal  briefs  and 
respondent's  rebuttal  brief  on  May  16, 2003. 
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parties  addressed,  in  their  case  and 
rebuttal  briefs,two  surrogate  valuation 
issues:  (1)  what  to  use  as  the  surrogate 
for  the  financial  ratios,  and  (2)  what  to 
use  as  the  surrogate  for  the  drums  into 
which  TTPC  packed  its  shipment  of 
glycine.  With  regard  to  the  financial 
ratios  issue,  respondent  argued  that  we 
should  use  ratios  based  upon 
information  from  Indian  aspirin  and 
sweetener  producers  it  submitted  during 
the  course  of  the  review.  Petitioners 
argued  that  we  should  not  change  the 
ratios  we  used  in  the  Preliminary 
Results,  or  that  if  we  were  to  decide  to 
use  a  different  surrogate,  that  we  should 
use  information  from  Indian 
pharmaceutical  companies  they  had 
submitted  during  the  course  of  the 
review.  With  regard  to  the  packing 
material  issue,  respondent  argued  that 
we  used  the  incorrect  Indian  HTS 
number  to  value  the  drums  into  which 
the  glycine  was  packed.  Petitioners 
argued  that  we  used  the  correct  Indian 
HTS  number  to  value  the  drums.  Since, 
as  discussed  below,  we  are  rescinding 
this  review,  we  need  not  address  the 
parties'  comments  on  these  issues. 

Rescission  of  Review 

Concurrent  with  this  notice,  we  are 
issuing  our  memorandum  detailing  our 
analysis  of  the  bona  fides  of  TTPC's  U.S. 
sales  and  oiu-  decision  to  rescind  based 
on  the  totality  of  the  circumstances.  See 
Memorandum  from  Joseph  A.  Spetrini 
to  James  J.  Jochum;  Glycine  from  The 
People's  Republic  of  China:  the  Bona 
Fide  Issue  in  the  New  Shipper  Review  of 
Tianjin  Tiancheng  Pharmaceutical  Co., 
Ltd.  [Rescission  Memo).  The  Department 
has  determined  that  the  new  shipper 
sales  made  by  TTPC  were  not  bona  fide 
because  (1)  the  prices  for  TTPC's  sales 
of  glycine  were  not  commercially 
reasonable,  (2)  the  sales  were  made 
outside  TTPC's  normal  U.S.  sales 
channels,  (3)  the  extent  to  which  late 
payment  was  made  by  TTPC's  importer, 
and  (4)  there  were  inconsistencies  in  the 
import  documentation  for  the  sales.  Id. 
at  7. 

Although  sales  involving  small 
quantities  are  not  inherently 
commercially  unreasonable,  the 
quantity,  taken  together  with  other 
aspects  of  a  transaction,  may  support  a 
conclusion  that  a  transaction  is  not  bona 
fide.  For  example,  in  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From 
Romania:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review,  63  FR  47232,  47234  (September 
4,  1998)  [Romanian  Plate),  the 
Department  excluded  the  respondent's 
U.S.  sale  from  its  analysis  based  on  the 
cumulative  weight  of  numerous  factors 
indicating  that- the  sale  involved 


atypical  selling  procedures,  including 
the  extremely  small  quantity,  the 
extraordinarily  high  transportation  costs 
incurred  by  the  importer  combined  with 
other  expenses  borne  by  the  importer, 
and  the  fact  that  the  merchandise  was 
subsequently  resold  at  a  significant  loss. 
See  generally  Romanian  Plate,  63  FR  at 
47233;  see  also  Windmill  Int'l  Pte..  Ltd. 
V.  United  States,  193  F.  Supp.2d  1303, 
1313  (February  21,  2002).  The 
Department  takes  its  responsibility  to 
review  the  bona  fides  of  new  shipper 
sales  very  seriously.  Therefore,  we 
examine  a  niunber  of  factors,  all  of 
which  may  speak  to  the  commercial 
realities  surroimding  the  sale  of  subject 
merchandise. 

As  discussed  in  detail  in  the 
Department's  Rescission  Memo,  TTPC's 
new  shipper  sales  to  the  United  States 
fell  outside  of  its  normal  business 
practice.  See  Rescission  Memo  at  4.  In 
addition,  the  value  of  the  sales  as  well 
as  the  practices  surrounding  the  sales 
were  atypical  of  normal,  commercial 
transactions  in  the  industry.  Id.  at  pages 
3-6.  Taken  as  a  whole,  these  facts  lead 
the  Department  to  conclude  that  the 
sales  were  not  commercially  reasonable 
or  bona  fide.  As  a  result,  this  new 
shipper  review  should  be  rescinded. 

Notification 

The  Department  will  notify  the  U.S. 
Bureau  of  Customs  and  Border 
I*rotection  that  bonding  is  no  longer 
permitted  to  fulfill  security 
requirements  for  shipments  by  TTPC  of 
glycine  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  in  the  United  States  on  or 
after  the  publication  of  this  rescission 
notice  in  the  Federal  Register,  and  that 
a  cash  deposit  of  155.89  percent  ad 
valorem  should  be  collected  for  any 
entries  exported  by  TTPC. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return/ 
destruction  of  APO  material  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  violation  which  is  subject  to 
sanctions. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(2)(B)  and  777(i)  of 
the  Act. 


Dated:  August  8.  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  03-21057  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  351 0-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-813] 

Certain  Preserved  Mushrooms  From 
India:  Notice  of  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  partial  rescission  of 
antidumping  duty  administrative 
review. 


EFFECnVE  DATE:  August  18.  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Kate  Johnson, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department- 
:of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4136  or 
(202)  482-4929,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background  • 

On  February  3,  2003,  the  Department 
published  in  the  Federal  Register  (68 
FR  5272)  a  notice  of  "Opportunity  To 
Request  Administrative  Review"  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  India  for  the 
period  February  1,  2002,  through 
January  31.  2003.  On  February  21,  2003, 
Agro  Dutch  Foods,  Ltd.  (Agro  Dutch), 
requested  an  administrative  review  of 
its  sales.  On  February  27,  2003, 
Weikfield  Agro  Products,  Ltd. 
(Weikfield),  requested  an  administrative 
review  of  its  sales.  On  February  28, 
2003,  Saptarishi  Agro  Industries,  Ltd. 
(Saptarishi  Agro),  requested  an 
administrative  review  of  its  sales.  Also, 
on  February  28,  2003,  the  petitioner' 
requested  an  administrative  review  of 
the  antidumping  duty  order  for  the 
following  companies:  Agro  Dutch, 
Alpine  Biotech.  Ltd.  (Alpine  Biotech). 
Dinesh  Agro  Products,  Ltd.  (Dinesh 
Agro),  Flex  Foods,  Ltd.  (Flex  Foods), 


'  The  petitioner  is  the  Coalition  for  Fair  Preserved 
Mushroom  Trade  which  includes  the  American 
Mushroom  Institute  and  the  following  domestic 
companies:  LK.  Bowman.  Inc.,  Modem  Mushroom 
Farms.  Inc..  Monterey  Mushrooms,  Inc..  Mount 
Laurel  Canning  Corp.,  Mushroom  Canning 
Company,  Southwood  Farms.  Sunny  Dell  Foods, 
Inc..  and  United  Canning  Corp. 
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Himalya  International,  Ltd.  (Himalya), 
Mandeep  Muphrooms,  Ltd.  (Mandeep 
Mushrooms)  J  Premier  Mushroom  Fanns 
(Premier),  Saptarishi  Agro,  and 
Weikfield.  oi  March  25,  2003,  the 
Department  published  a  notice  of 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
preserved  mushrooms  from  India  with 
respect  to  these  companies.  See 
Initiation  of  Antidumping  and 
Countervaili^  Duty  Administrative 
Reviews  and  f{equests  for  Revocations  in 
399. 

003,  Flex  Foods  reported 
sales  of  the  subject 
uring  the  period  of 
nfirmed  Flex  Foods'  claim 
by  reviewing  [data  from  the  U.S.  Bureau 
of  Customs  and  Border  Protection.  See 
Memoranduin  to  the  File  dated  June  6, 
2003,  on  file  jn  Room  B-099  of  the 
Commerce  Department.  We  received  no 
comments  onj  this  memorandimi  from 
any  party. 

On  April  7  2003,  the  petitioner 
timely  withdrew  its  request  for  review 
with  respect  to  Alpine  Biotech  and 
Mandeep  Muphrooms.  On  Jime  9,  2003, 
the  petitionei  requested  that  the 
Department  axtend  the  deadline 
established  4ider  19  CFR  351.213(d)(1) 
2003,  to  withdraw  its 


Part,  68  FR  1 
On  May  5 
that  it  had  m 
merchandise 
review.  We  c 


until  July  14, 

request  for  re  inew  of  Himalya.  On  June 

18,  2003,  we 

July  14,  2003 


granted  this  request.  On 
the  petitioner  withdrew 


its  request  foi  review  of  Himalya. 
Partial  Recisi  lion  of  Review 

Section  35:  .213(d)(1)  of  the 
Department's  regulations  stipulates  that 
the  Secretary  will  permit  a  party  that 
requests  a  reyiew  to  withdraw  the 
request  withito  90  days  of  the  date  of 
publication  on  notice  of  initiation  of  the 
requested  review.  In  this  case,  the 
petitioner  withdrew  its  request  for 
review  of  Alpine  Biotech  and  Mandeep 
Mushrooms  within  the  90-day  period 
and  withdrew  its  request  for  review  of 
Himalya  pursuant  to  an  authorized 
extension  of  the  90-day  period. 
Therefore,  because  we  have  received 
timely  requests  for  rescission,  we  are 
rescinding,  i^  part,  this  review  of  the 
antidumpings  duty  order  on  certain 
preserved  mushrooms  from  India  as  to 
Alpine  Biotech,  Himalya,  and  M3ndeep 
Mushrooms.  We  are  also  rescinding  this 
review  as  to  flex  Foods,  in  accordance 
with  19  CFR  ^51. 213(d)(3),  because  it 
had  no  sales  sf  the  subject  merchandise 
during  the  period  of  review.  This  review 
\  ill  continue  with  respect  to  Agro 
Dutch,  Dinesh  Agro.  Premier,  Saptarishi 
Agro,  and  Wiiikfield. 

This  notice  is  published  in 
accordance  v  ith  section  751  of  the 


Tariff  Act  of  1930,  as  amended,  and  19 
CFR  351.213(d)(4). 

Dated:  August  12,  2003. 

James  J.  Jochum, 

Assistant  Secretary  for  Import 
A  dministration . 

[FR  Doc.  03-21062  Filed  8-15-03;  8:45  am] 

enXlNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-837,  A-533-828,  A-580-852] 

Notice  of  Postponement  of  Final 
Antidumping  Duty  Determinations  and 
Extension  of  Provisional  Measures: 
Prestressed  Concrete  Steel  Wire 
Strand  From  Brazil,  India,  and  the 
Republic  of  Korea 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  18,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tisha  Loeper-Viti  at  (202)  482-7425, 
AD/CVD  Enforcement,  Office  5,  Group 
n.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

Postponement  of  Final  Determinations: 

The  Department  of  Commerce  (the 
Department)  is  postponing  the  final 
determinations  in  the  antidumping  duty 
investigations  of  prestressed  concrete 
steel  wire  strand  from  Brazil,  India,  and 
the  Republic  of  Korea. 

On  July  17,  2003,  the  Department 
published  its  affirmative  preliminary 
determinations  in  these  antidumping 
duty  investigations.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Prestressed 
Concrete  Steel  Wire  Strand  from  Brazil, 
68  FR  42386  (July  17,  2003),  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Prestressed 
Concrete  Steel  Wire  Strand  from  India, 
68  FR  42389  Ouly  17,  2003),  and  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Prestressed 
Concrete  Steel  Wire  Strand  from 
Republic  of  Korea,  68  FR  42393  (July  17, 
2003).  These  notices  stated  that  the 
Department  would  issue  its  final 
determinations  no  later  than  75  days 
after  the  date  on  which  the  Department 
issued  its  preliminary  determinations. 

Section  735(a)(2)(A)  of  the  Tariff  Act 
of  1930,  as  amended,  (the  Act)  and  19 
CFR  351.210(b)(2)(ii)  provide  that  a  final 
determination  may  be  postponed  until 
not  later  than  135  days  after  the  date  of 


the  publication  of  the  preliminary 
determination  if,  in  the  event  of  an 
affirmative  preliminary  determination,  a 
request  for  such  postponement  is  made 
by  exporters  who  account  for  a 
significant  proportion  of  exports  of  the 
subject  merchandise.  Additionally,  the 
Department's  regulations,  at  19  CFR 
351.210(e)(2)(ii),  require  that  requests  by 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  an  extension  of  the 
provisional  measures  from  a  four-month 
period  to  not  more  than  six  months. 

On  July  31,  2003,  in  accordance  with 
section  735(a)(2)(A)  of  the  Act  and  19 
CFR  351.210{b)(2}(ii),  Tata  Iron  and 
Steel  Co.  Ltd.,  the  sole  respondent  in  the 
investigation  involving  India,  requested 
that  the  Department  postpone  its  final 
determination  in  that  case.  On  August  4, 
2003,  Korean  Iron  and  Steel  Wire,  Ltd. 
(Kiswire  Ltd.)  and  Dong-Il  Steel 
Manufacturing  Co.,  Ltd.,  two  Korean 
producers/exporters  selected  as 
mandatory  respondents,  requested  that 
the  Department  postpone  its  final 
determination  involving  the  Republic  of 
Korea.  On  August  6,  2003,  Belgo  Bekaert 
Arames  S.A.,  the  sole  Brazilian 
producer  and  mandatory  respondent, 
requested  that  the  Department  postpone 
its  final  determination  in  the  case 
involving  Brazil.  These  parties 
requested  that  the  Department  fully 
extend  the  provisional  measures  by  60 
days  in  accordance  with  sections  773(d) 
of  the  Act  and  19  CFR  351.210(e)(2). 
Accordingly,  pursuant  to  section 
735(a)(2)(A)  of  the  Act  and  19  CFR 
351.210(b)(2)(ii),  because:  (1)  These 
preliminary  determinations  are 
affirmative;  (2)  the  requesting  exporters 
or  producers  accoimt  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise  in  their  respective 
investigations;  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are 
postponing  the  final  determinations 
until  no  later  than  135  days  after  the 
publication  of  the  preliminary 
determinations  in  the  Federal  Register 
[i.e.,  until  no  later  than  December  1, 
2003).  Suspension  of  liquidation  will  be 
extended  accordingly. 

This  notice  of  postponement  is 
published  pm^uant  to  section  735(a)  of 
the  Act  and  19  CFR  351.210(g). 

Dated:  August  12,  2003. 
James  J.  Jochum, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  03-21060  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  351&-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  030602141-3198-02;  I.D. 
080803D] 

Omnibus  Notice  Announcing  the 
Availability  of  Grant  Funds  for  Fiscal 
Year  2004;  Amendment 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration 
{NOAA),Commerce. 
ACTION:  Notice. 

SUMMARY:  The  National  Marine 
Fisheries  Service  (NMFS)publishes  this 
notice  to  reopen  the  application  period 
fpr  the  NMFS  Cooperative  Research 
program  (CRP).  The  original  solicitation 
for  applications  for  this  program  was 
published  in  an  action  entitled 
"Omnibus  Notice  Announcing  the 
Availability  of  Grant  Funds  for  Fiscal 
Year  2004". 

DATES:  We  must  receive  your 
application  by  close  of  business  (5  p.m. 
EDT)  on  September  15,  2003. 
Applications  received  after  that  time 
will  not  be  considered  for  funding. 
Applications  received  from  August  15, 
2003  through  that  date  will  be  treated  as 
having  been  received  in  a  timely 
manner. 

ADDRESSES:  You  can  obtain  an 
application  package  from,  and  send 
your  completed  applications  to:  EUie 
Francisco  Roche,  Chief,  State/Federal 
Liaison  Office,  Southeast  Regional 
Office,  NMFS,  9721  Executive  Center 
Drive,  N.,  St.  Petersburg,  FL  33702.  You 
can  also  obtain  the  application  package 
from  the  SERO  homepage  at:  http:// 
caldera.sero.nmfs.gov/grants/programs/. 
You  must  submit  one  signed  original 
and  two  copies  of  the  completed 
application  (including  supporting 
information).  We  will  accept  neidier 
facsimile  applications,  nor 
electronically  forwarded  applications. 
FOR  FURTHER  INFORMATION  CONTACT:  Ellie 
Francisco  Roche,  Chief,  State/Federal 
Liaison  Office,  (727)570-5324. 
SUPPLEMENTARY  INFORMATION:  The 
National  Marine  Fisheries  Service 
(NMFS)  Cooperative  Research  Program 
(CRP)  published  a  notice  soliciting 
applications  for  financial  assistance  in 
the  Federal  Register  of  Jime  30,  2003 
(68  FR  38678),  entitled  "Omnibus 
Notice  Announcing  the  Availability  of 
Grant  Funds  for  Fiscal  Year  2004".  The 
purpose  of  this  notice  is  to  inform  all 
applicants  that  the  Application 
Deadline  for  the  CRP  has  been  reopened 
to  close  of  business  (5  p.m.  EDT)  on 
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September  15,  2003.  Applications 
received  after  that  time  will  not  be 
considered  for  funding.  Applications 
received  from  August  15,  2003  through 
that  date  will  be  treated  as  having  been 
received  in  a  timely  manner. 

You  should  consult  the  Jime  30,  2003, 
notice  for  all  of  the  other  requirements 
for  submitting  an  application. 

Dated:  August  12.  2003. 
John  Oliver, 

Deputy  Assistant  Administrator  for 
Operations,  National  Marine  Fisheries 
Service. 

[FR  Doc.  03-21067  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  3510-22-8 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.081203D] 

New  England  Rshery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  a  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Marine  Protected  Areas  Oversight 
Committee  in  September,  2003,  to 
consider  actions  affecting  New  England 
fisheries  in  the  exclusive  economic  zone 
(EEZ).  Recommendations  from  this 
group  will  be  brought  to  the  full  Council 
for  formal  consideration  and  action,  if 
appropriate. 

DATES:  The  meeting  will  be  held  on 
Wednesday,  September  10,  2003,  at  9:30 
a.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Plymouth  Hotel,  180  Water 
Street,  Plymouth,  MA  02360;  telephone: 
(508)  747-4900. 

Council  address:  New  England 
Fishery  Management  Coimcil,  50  Water 
Street.  Mill  2,  Newburyport,  MA  01950. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil; 
telephone:  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The 
Marine  Protected  Areas  (MPA) 
Committee  will  review  and  develop  a 
position  of  the  Coimcil  regarding  MPAs; 
review  Federal  Register  notice  on  MPAs 
and  an  Inventory  of  Existing  Marine 
Managed  Areas  and  develop  a  response 
for  the  Council  to  submit  during  the 
public  comment  period.  The  committee 
will  also  develop  a  work  plan  for  MPA 


issues  for  consideration  by  the  Council 
in  its  2004  priorities. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  August  12,  2003. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senrice. 
[FR  Doc.  03-21046  Filed  8-15-03;  8:45  am) 
BILLING  CODE  3510-22-5 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080603D] 

Endangered  and  Threatened  Species; 
Talte  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  an  application  for 
research  permits  1443  &  1445  and 
request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for  a 
permit  for  scientific  research  from 
California  Department  of  Fish  and  Game 
(CDFG)  in  Sacramento,  CA  (1443)  and 
U.S.  Bureau  of  Reclamation  (BOR)  in 
Byron.  CA  (1445).  The  permits  would 
affect  federally  endangered  Sacramento 
River  winter-run  Chinook  salmon, 
threatened  Central  Valley  spring-run 
Chinook  salmon,  and  threatened  Central 
Valley  steelhead.  This  document  serves 
to  notify  the  public  of  the  availability  of 
the  permit  applications  for  review  and 
comment. 

DATES:  Written  comments  on  the  permit 
applications  must  be  received  at  the 
appropriate  address  or  fax  number  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
standard  time  on  September  17,  2003. 
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ADDRESSES:  V  'ritten  comments  on  the 
modification  "equest  should  be  sent  to 
the  appropriate  office  as  indicated 
below.  Conunents  may  also  be  sent  via 
fax  to  the  nun  iber  indicated  for  the 
request.  Conu  aents  will  not  be  accepted 
if  submitted  \  ia  e-mail  or  the  Internet. 
The  applicatii  )ns  and  related  dociunents 
for  permits  1^  43  and  1445  are  available 
for  review  by  appointment  at  the 
following  add  ress:  Protected  Resources 
Division,  NMFS,  650  Capitol  Mall.  Suite 
8-300,  Sacraiento.  CA  95814  (ph:  916- 
930-3614,  faH:  916-930-3629). 
FOR  FURTHER  f^FORMATION  CONTACT: 
Rosalie  del  R(  isario  at  phone  number 
916-930-361  [,  or  e-mail: 
Rosalie.delRo  sario@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications ,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-:  543)  (ESA),  is  based  on  a 
finding  that  s  ich  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  opi  srate  to  the  disadvantage 
of  the  listed  s  secies  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  wi  h  the  purposes  and 
policies  set  fc  rth  in  section  2  of  the 
ESA.  Authori  y  to  take  listed  species  is 
subject  to  con  ditions  set  forth  in  the 
permits.  Pern  its  and  modifications  are 
issued  in  acc(  rdance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  g(  veming  listed  fish  and 
wildlife  perm  its  (50  CFR  parts  222-226). 

Those  indii  iduals  requesting  a 
hearing  on  ar  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES). '  he  holding  of  such  a 
hearing  is  at  t  le  discretion  of  the 
Assistant  Adi  linistrator  for  Fisheries. 
NOAA.  All  st  itements  and  opinions 
contained  in  he  permit  action 
siunmaries  ar  i  those  of  the  applicant 
and  do  not  ne  cessarily  reflect  the  views 
of  NMFS. 

Species  Covei  "ed  in  This  Notice 

This  notice  is  relevant  to  federally 
endangered  Spcramento  River  winter- 
nm  Chinook  talmon  {Oncorhynchus 
tshawytscha),  threatened  Central  Valley 
spring-run  CI  inook  salmon  (O. 


(s/iawytsc/ja), 


tale 


with 
aiid 


and  threatened  Central 


Valley  steelhi  lad  (O.  mykiss) 
Applications  Received 

CDFG 

incidental 

River  winter-i 

associated 

occurrence 


requests  a  permit  (1443)  for 
of  juvenile  Sacramento 
im  Chinook  salmon 
a  2-year  study  on  the 
distribution  of  resident 


and  anadromous  rainbow  trout  in  the 
Central  Valley.  DFG  requests 
authorization  for  an  estimated  annual 
take  of  20  juvenile  winter-run  Chinook 
salmon,  with  one  lethal  take  resulting 
from  capture  by  electrofishing,  hook  and 
line,  netting  and  traps. 

BOR  requests  a  3-year  permit  (1445) 
for  take  of  Sacramento  River  winter-run 
Chinook  salmon,  threatened  Central 
Valley  spring-run  Chinook  salmon,  and 
threatened  Central  Valley  steelhead 
associated  with  four  studies  to  improve 
conditions  for  fish  at  the  Tracy  Fish 
Collection  Facility  (facility).  BOR 
requests  authorization  for  an  estimated 
aimual  take  of  182  juvenile  winter-run 
Chinook  salmon  (number  includes  52- 
percent  incidental  mortality),  5,359 
juvenile  spring-nm  Chinook  salmon 
(22-percent  incidental  mortality),  and 
1 71  juvenile  steelhead  (no  incidental 
mortality)  resulting  from  handling  of 
fish  that  pass  through  the  facility. 

Dated:  August  12,  2003. 
Susan  Pxdtz, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  03-21049  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.081203A] 

Endangered  and  Threatened  Species; 
Taiie  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  applications  for 

scientific  research  permits  1433  and 

1440  and  request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for 
scientific  research  from  US  Bureau  of 
Reclamation  (BOR)  in  Shasta  Lake,  CA 
(1433)  and  Interagency  Ecological 
Program  (lEP)  in  Stockton,  CA  (1440). 
These  permits  would  affect  federally 
endangered  Sacramento  River  winter- 
run  Chinook  salmon,  threatened  Central 
Valley  spring-run  Chinook  salmon,  and 
threatened  Central  Valley  steelhead.  The 
latter  permit  (1440)  would  also  affect 
threatened  Central  California  Coast 
steelhead.  This  dociunent  serves  to 
notify  the  public  of  the  availability  of 
the  permit  applications  for  review  and 
comment. 

DATES:  Written  comments  on  the  permit 
applications  must  be  received  at  the 


appropriate  address  or  fax  niunber  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
standard  time  on  September  17,  2003. 

ADDRESSES:  Written  comments  on  this 
request  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  niunber  indicated  for  the  request. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet.  The 
applications  and  related  documents  for 
permits  1433  and  1440  cire  available  for 
review  by  appointment  at  the  following 
address:  Protected  Resoiurces  Division, 
NMFS,  650  Capitol  Mall,  Suite  8-300, 
Sacramento,  CA  95814  (ph:  916-930- 
3614.  fax:  916-930-3629). 

FOR  FURTHER  INFORMATION  CONTACT: 

Rosalie  del  Rosario  at  phone  number 
916-930-3614,  or  e-mail: 
RosaIie.delRosario@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  Are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
appUcation  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  federally 
endangered  Sacramento  River  winter- 
run  Chinook  salmon  {Oncorhynchus 
tshawytscha],  threatened  Central  Valley 
spring-run  Chinook  salmon  (O. 
tshawytscha),  threatened  Central  Valley 
steelhead  (O.  mykiss),  and  threatened 
Central  California  Coast  steelhead  (O. 
mykiss). 


Applications  Received 

BOR  requests  a  3-year  permit  (1433) 
for  take  of  juvenile  endangered 
Sacramento  River  winter-run  Chinook 
salmon,  threatened  Central  Valley 
spring-run  Chinook  salmon,  and 
threatened  Central  Valley  steelhead  to 
characterize  the  biological  community 
in  the  upper  Sacramento  River  during 
gate  operations  of  the  Red  Bluff 
Diversion  Dam.  BOR  requests 
authorization  for  an  estimated  total  take 
of  1,950  juvenile  winter-run  Chinook 
salmon  (that  includes  1  percent 
incidental  mortality),  50  juvenile  spring- 
run  Chinook  salmon  (that  includes  4 
percent  incidental  mortality),  and  65 
juvenile  steelhead  (3  percent  incidental 
mortality)  resulting  fi-om  capturing  by 
beach  seine,  measiuing,  and  releasing  of 
fish." 

lEP  requests  a  5-year  permit  (1440) 
for  incidental  take  of  adult  and  juvenile 
Sacramento  River  winter-run  Chinook 
salmon,  Central  Valley  spring-run 
Chinook  salmon.  Central  Valley 
steelhead,  and  Central  California  Coast 
steelhead  associated  with  11  studies 
that  aim  to  evaluate  the  effects  of  water 
export  facilities  (State  Water  Project  and 
Central  Valley  Water  Project)  on  aquatic 
organisms.  lEP  requests  authorization 
for  an  estimated  annual  take  of  18  adult 
and  167  juvenile  winter-nm  Chinook 
salmon  (that  includes  6  percent  and  13 
percent  incidental  mortality, 
respectively),  17  adult  and  1,040  spring- 
run  Chinook  salmon  (that  includes  6 
percent  and  7  percent  incidental 
mortality),  22  adult  and  143  juvenile 
steelhead  (that  includes  5  percent  and 
12  percent  incidental  mortality),  and  2 
juvenile  Central  California  Coast 
steelhead  (no  mortality)  resulting  from 
the  proposed  studies. 

Dated:  August  12,  2003. 
Susan  Pultz, 

Acting  Chief  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 

(FR  Doc.  03-21066  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 


[I.D.  080603C] 

Endangered  and  Threatened  Species; 
Tal(e  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Receipt  of  an  application  to 
modify  scientific  research  permit  (1288) 
and  request  for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for  a 
permit  modification  for  scientific 
research  from  Dynamac/USEPA  in 
Corvallis,  OR  (1288).  The  modified 
permit  would  affect  federally 
endangered  Sacramento  River  winter- 
run  Chinook  salmon,  threatened  Central 
Valley  spring-run  Chinook  salmon,  and 
threatened  Central  Valley  steelhead. 
This  document  serves  to  notify  the 
public  of  the  availability  of  the  permit 
modification  application  for  review  and 
comment. 

DATES:  Written  comments  on  the  permit 
applications  must  be  received  at  the 
appropriate  address  or  fax  niunber  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
Standard  Time  on  September  17,  2003. 
ADDRESSES:  Written  comments  on  the 
modification  request  should  be  sent  to 
the  appropriate  office  as  indicated 
below.  Comments  may  also  be  sent  via 
fax  to  the  nvunber  indicated  for  the 
request.  Comments  will  not  be  accepted 
if  submitted  via  e-mail  or  the  Internet. 
The  applications  and  related  documents 
for  permit  1288  are  available  for  review 
by  appointment  at  the  following 
address:  Protected  Resoiut:es  Division, 
NMFS,  650  Capitol  Mall,  Suite  8-300, 
Sacramento,  CA  95814  (ph:  916-930- 
3614,  fax:  916-930-3629). 
FOR  FURTHER  INFORMATION  CONTACT: 
Rosalie  del  Rosario  at  phone  number 
916-930-3614,  or  e-mail: 
Rosalie.delRosario@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  Uiat 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 


hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
siunmaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Coveijed  in  This  Notice 

This  notice  is  relevant  to  federally 
endangered  Sacramento  River  winter- 
run  Chinook  salmon  {Oncorhynchus 
tshawytscha),  threatened  Central  Valley 
spring-run  Chinook  salmon  (O. 
tshawyischa),  and  threatened  Central 
Valley  steelhead  (O.  mykiss). 

Applications  Received 

Dynamac/USEPA  requests  a 
modification  to  permit  1288  for  take  of 
juvenile  endangered  Sacramento  River 
winter-nm  Chinook  salmon,  threatened 
Central  Valley  spring-run  Chinook 
salmon,  and  threatened  Central  Valley 
steelhead  associated  with  surveys  of 
aquatic  biological  communities  to  assess 
the  biological  integrity  of  Central  Valley 
streams  rivers.  Presently,  permit  1288 
authorizes  intentional  takes  of 
threatened  Southern  Oregon/Northern 
California  Coast  coho  salmon, 
threatened  Central  California  Coast  coho 
salmon,  threatened  Northern  California 
steelhead,  threatened  Central  California 
Coast  steelhead,  and  threatened 
California  Coastal  Chinook  salmon. 
Dynamac/USEPA  requests  additional 
authorization  for  an  estimated  total  take 
of  5  juvenile  winter-run  Chinook 
salmon  (that  includes  7  percent 
incidental  mortality),  10  juvenile  spring- 
run  Chinook  salmon  (7  percent 
incidental  mortality),  and  10  juvenile 
steelhead  (7  percent  incidental 
mortality)  resulting  from  capture  by 
electrofishing,  measuring,  and  releasing 
of  fish. 

Dated:  August  12,  2003. 
Susan  Pultz, 

Acting  Chief  Endangered  Species  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  03-21068  Filed  8-15-03:  8:45  am] 
BHJJNG  CODE  3S10-22-S 
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COMMfTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Clarification  of  Procedures  for 
Considering  Requests  from  the  Public 
for  Textile  and  Apparel  Safeguard 
Actions  on  imports  from  the  People's 
Republic  of  ^hina 

20(  13. 


August  13. 

AGENCY:  The 

Implementation 

(The  Commi 

ACTION:  ClariJRcation  of  Safeguard 

Procedures 


Committee  for  the 

of  Textile  Agreements 

ittee). 


THs 


SUMMARY: 

published  in 
May  21.200;  I 
Committee 
Textile 
procedures 
considering 
textile  and 
provided  for 
Working 
China  to  the 
(the  Accessi(  m 
EFFECTIVE  DA  FE 


fur 


a  ) 


notice  clarifies  the  notice 
the  Federal  Register  on 

(see  68  FR  27787)  by  the 
the  Implementation  of 
Agreements  (the  Committee)  of 
Committee  will  follow  in 
I  equests  from  the  public  for 
parel  safeguard  actions  as 
in  the  Report  of  the 

on  the  Accession  of 
World  Trade  Organization 
Agreement). 
:  August  18.  2003. 
INFORMATION  CONTACT: 

Office  of  Textiles  and 
Department  of  Commerce, 


Pary 


La, 


FOR  FURTHER 

William  Dul 
Apparel.  U.S 
(202)482-40)8 

supplement;  ry  information: 


Sect 


Authority: 

Act  of  1956.  a; 
Executive  Or(t 
amended. 


Background 

The  Accesfe 
apparel  safe; 
States  and  o 
Organizatior 
believe 
and  apparel 
disruption 
orderly 
products  to 
China  with  a 
such  market 
2003.  the 
procedures 
considering 
textile  and 
provided  for 
Agreement 
68  FK  27787 
Committee 
appropriate 
Beyond  the 
those 

The 
actions  takei  i 
Agreement 
on  imports 
foreign  affairs 
rulemaking 


has 
o 


procec  lu-es 
!  Comr  littee 


1 5Xtil 

f  om  I 


ion  204  of  the  Agricultural 
amended  (7  U.S.C.  1854); 
r  11651  of  March  3.  1972,  as 


ion  Agreement  textile  and 
uard  allows  the  United 
er  World  Trade 
Member  countries  that 

of  Chinese  origin  textile 
products  are.  due  to  market 
t  ireatening  to  impede  the 
of  trade  in  these 
jquest  consultations  with 
view  to  easing  or  avoiding 
disruption.  On  May  21, 
[littee  published 
Committee  will  follow  in 
■equests  from  the  public  for 
parel  safeguard  actions  as 
in  the  Accession 
the  Federal  Register  (see 
Upon  further  review,  the 
determined  that  it  is 
clarify  those  procedures. 
I  larifications  noted  below, 
remain  unchanged, 
has  determined  that 
under  Accession 
ile  and  apparel  safeguard 

China  fall  within  the 
exception  to  the 
)rovisions  of  5  U.S.C. 


Ih 


impc  rts 


deve  opment 


tie 


a? 


11 


553(a)(1),  and  this  notice  does  not  waive 
that  determination.  This  notice  is  not 
subject  to  the  requirement  to  provide 
prior  notice  and  opportunity  for  public 
comment,  pursuant  to  5  U.S.C.  553(a)(1) 
and  553(b)(A). 

Clarifications 

As  was  set  forth  in  the  May  21  notice, 
a  request  that  has  been  accepted  for 
consideration,  with  the  exception  of 
information  marked  "business 
confidential",  will  be  posted  by  the 
Department  of  Commerce's  Office  of 
Textiles  and  Apparel  (OTEXA)  on  the 
Internet  (http://www.otexa.ita.doc.gov). 
along  with  the  Federal  Register  notice  in 
which  public  comments  on  the  request 
are  solicited.  The  May  21  notice  also 
provided  that  a  public  record  on  each 
request  will  be  maintained,  including  a 
non-confidential  version  of  the  request 
that  is  being  considered,  a  non- 
confidential version  of  any  public 
comment  received  with  respect  to  a 
request,  and,  in  the  event  consultations 
with  China  are  requested,  the  statement 
of  the  reasons  and  justifications  for  such 
request  for  consultations  subsequent  to 
the  delivery  of  the  statement  to  China. 

OTEXA  will  maintain  an  official 
record  for  each  request  on  behalf  of  the 
Committee.  The  official  record  will 
include  all  factual  information,  written 
argument,  or  other  material  developed 
by,  presented  to,  or  obtained  by  O'TEXA 
regarding  the  request,  as  well  as  other 
material  provided  to  the  Department  of 
Commerce  by  other  government 
agencies  for  inclusion  in  the  official 
record.  The  official  record  will  include 
Committee  memoranda  pertaining  to  the 
request,  memoranda  of  Committee 
meetings,  meetings  between  OTEXA 
staff  and  the  public,  determinations,  and 
notices  published  in  the  Federal 
Register.  The  official  record  will  contain 
material  which  is  public,  business 
confidential,  privileged,  and  classified, 
but  will  not  include  pre-decisional 
inter-agency  or  intra-agency 
communications.  If  the  Committee 
decides  it  is  appropriate  to  consider 
materials  submitted  in  an  untimely 
manner,  such  materials  will  be 
maintained  in  the  official  record. 
Otherwise,  such  material  will  be 
returned  to  the  submitter  and  will  not 
be  maintained  as  part  of  the  official 
record. 

OTEXA  will  make  the  official  record 
public  except  for  business  confidential 
information,  privileged  information, 
classified  information,  and  other 
information  the  disclosure  of  which  is 
prohibited  by  U.S.  law.  Information 
designated  by  the  submitter  as  business 
confidential  will  normally  be 
considered  to  be  business  confidential 


luiless  it  is  publicly  available.  The  May 
21  notice  requires  that  a  request  or 
comment  that  contains  business 
confidential  information  be 
accompanied  by  a  non-confidential 
version  in  which  business  confidential 
information  is  summarized  or,  if 
necessary,  deleted.  The  non-confidential 
version  will  be  included  in  the  public 
record.  The  public  record  will  be 
available  to  the  public  for  inspection 
and  copying  in  a  public  reading  room 
located  in  the  Department  of  Commerce. 
As  was  set  forth  in  the  May  21  notice, 
in  response  to  a  request  or  on  its  owoi 
initiative,  the  Committee  will  make  a 
determination  within  60  calendar  days 
of  the  close  of  the  comment  period  as 
to  whether  the  Committee  will  request 
consultations  with  China.  The 
Committee  will  make  this  determination 
in  a  manner  consistent  with 
longstanding  Committee  practice  in 
considering  textile  safeguard  actions 
and  the  information  described  in  the 
May  21,  2003  notice. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.03-21034  Filed  8-15-03;  8;45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE       * 
AGREEMENTS 

Solicitation  of  Public  Comments  on 
Request  for  Textile  and  Apparel 
Safeguard  Action  on  Imports  from 
China 

August  13.  2003. 

AGENCY:  The  Committee  for  the 

Implementation  of  Textile  Agreements 

(the  Committee) 

ACTION:  Solicitation  of  public  comments 

concerning  a  request  for  safeguard 

action  on  imports  from  China  of  knit 

fabric  (Category  222). 

SUMMARY:  On  July  24,  2003,  the 
Committee  received  a  request  from  the 
American  Yarn  Spinners  Association, 
American  Manufacturing  Trade  Action 
Coalition,  American  Textile 
Manufacturers  Institute  and  the 
National  Textile  Association  alleging 
that  imports  from  China  of  knit  fabric 
(Category  222)  are,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  this 
product.  They  request  that  a  textile  and 
apparel  safeguard  action,  as  provided 
for  in  the  Report  of  the  Working  Party 
on  the  Accession  of  China  to  the  World 
Trade  Organization  (the  Accession 
Agreement),  be  taken  on  imports  of  such 
fabric.  The  Committee  hereby  solicits 


public  comments  on  this  request,  in 
particular  with  regard  to  whether 
imports  from  China  of  knit  fabric  are, 
due  to  market  disruption,  threatening  to 
impede  the  orderly  development  of 
trade  in  this  product.  Comments  must 
be  submitted  by  September  17,  2003  to 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
.    Room  3001,  United  States  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Dulka,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4058. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agriculture 
Act  of  1956,  as  amended;  Executive  Order 
11651,  as  amended. 

Background 

The  Accession  Agreement  textile  and 
apparel  safeguard  allows  the  United 
States  and  other  World  Trade 
Organization  Members  that  believe 
imports  of  Chinese  origin  textile  and 
apparel  products  are,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  these 
products  to  request  consultations  with 
China  with  a  view  to  easing  or  avoiding 
such  market  disruption.  Upon  receipt  of 
the  request.  China  has  agreed  to  hold  its 
shipments  to  a  level  no  greater  than  7.5 
percent  (6  percent  for  wool  product 
categories)  above  the  amount  entered 
dvuing  the  first  12  months  of  the  most 
recent  14  months  preceding  the  request 
for  consultations.  The  Member 
requesting  consultations  may 
implement  such  a  limit.  Consultations 
with  China  will  be  held  within  30  days 
of  receipt  of  the  request  for 
consultations,  and  every  effort  will  be 
made  to  reach  agreement  on  a  mutually 
^  satisfactory  solution  within  90  days  of 
receipt  of  the  request  for  consultations. 
If  agreement  on  a  different  limit  is 
reached,  the  Committee  will  issue  a 
Federal  Register  Notice  containing  a 
directive  to  the  Bureau  of  Customs  and 
Border  Protection  that  implements  the 
negotiated  limit.  The  limit  is  effective 


beginning  on  the  date  of  the  request  for 
consultations  and  ending  on  December 
31  of  the  yeai'  in  which  consultations 
were  requested,  or  where  three  or  fewer 
months  remained  in  the  year  at  the  time 
of  the  request  for  consultations,  for  the 
period  ending  12  months  after  the 
request  for  consultations.  In  order  to 
facilitate  the  implementation  of  the 
Accession  Agreement  textile  and 
apparel  safeguard,  the  Committee  has 
published  procedures  (the  Procedures) 
it  will  follow  in  considering  requests  for 
Accession  Agreement  textile  and 
apparel  safeguard  actions  (68  FR  27787, 
published  May  21,  2003). 

On  July  24,  2003,  the  Committee 
received  a  request  from  the  American 
Yam  Spinners  Association,  American 
Manufacturing  Trade  Action  Coalition, 
American  Textile  Manufacturers 
Insdtute  and  the  National  Textile 
Association  alleging  that  imports  from 
China  of  knit  fabric  (Category  222)  are, 
due  to  market  disruption,  threatening  to 
impede  the  orderly  development  of 
trade  in  this  product,  and  requesting 
that  an  Accession  Agreement  textile  and 
apparel  safeguard  action  be  taken  on 
imports  of  knit  fabric.  The  Committee 
has  determined  that  this  request 
provides  the  information  necessary  for 
the  Committee  to  consider  the  request  in 
light  of  the  considerations  set  forUi  in 
the  Procedures.  The  text  of  the  request 
is  reproduced  in  full  below. 

The  Committee  is  soliciting  public 
comments  on  this  request,  in  particular 
with  regard  to  whether  imports  from 
China  of  such  fabric  are.  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  this 
product.  Comments  may  be  submitted 
by  any  interested  person.  Comments 
must  be  received  no  later  than 
September  17,  2003.  Interested  persons 
are  invited  to  submit  ten  copies  of  such 
comments  to  the  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  Room  3001,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 


!f  a  comment  alleges  that  there  is  no 
market  disruption  or  that  the  subject 
imports  are  not  the  cause  of  market 
disruption,  the  Committee  will  closely 
review  any  supporting  information  and 
documentation,  such  as  information 
about  domestic  production  or  prices  of 
like  or  directly  competitive  products. 
Particular  consideration  will  be  given  to 
comments  representing  the  views  of 
actual  producers  in  the  United  States  of 
a  like  or  directly  competitive  product. 

The  Committee  will  protect  any 
business  confidential  information  ihat  is 
marked  business  confidential  from 
disclosing  to  the  full  extent  permitted 
by  law.  To  the  extent  that  business 
confidential  information  is  provided, 
two  copies  of  a  non-confidential  version 
must  also  be  provided  in  which 
business  confidential  information  is 
simimarized  or,  if  necessary,  deleted. 
Comments  received,  with  the  exception 
of  information  marked  "business 
confidential",  will  be  available  for 
inspection  between  9:00  a.m  and  4:30 
p.m  in  Room  2233,  United  States 
Department  of  Commerce,  14th  and 
Constitution  Avenue  NW.,  Washington 
DC  20230. 

The  Committee  will  make  a 
determination  within  60  calendar  days 
of  the  close  of  the  comment  period  as 
to  whether  the  United  States  will 
request  consultations  with  China.  If  the 
Committee  is  unable  to  make  a 
determination  within  60  calendar  days, 
it  will  cause  to  be  published  a  notice  in 
the  Federal  Register,  including  the  date 
by  which  it  will  make  a  determination. 
If  the  Committee  makes  a  negative 
determination,  it  will  cause  this 
determination  and  the  reasons  therefore 
to  be  published  in  the  Federal  Register. 
If  the  Committee  makes  an  affirmative 
determination  that  imports  of  Chinese 
origin  textiles  and  apparel  products  are, 
due  to  market  disruption,  threatening  to 
impede  the  orderly  development  of 
trade  in  these  products,  the  United 
States  vrill  request  consultations  with 
China  with  a  view  to  easing  or  avoiding 
such  market  disruption. 
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NATIONAL  TEXnU  ASSOOATION 


July  24,  2003 


IV  r.  James  Leonard,  Chairman 

Cpmmittee  for  the  Implementation  of  Textile  Agreements 

S.  Department  of  Commerce  -  Room  H310 
^V'  and  Constitution,  NW 
V\  ashington  DC  20230 


Djar  Mr.  Leonard: 

The  American  Yarn  Spinners  Association,  American  Manufacturing  Trade  Action 
Coalition,  American  Textile  Manufacturers  Institute  and  the  National  Textile  Association 
p(  tition  that  the  Committee  for  the  Implementation  of  Textile  Agreements  (CITA)  impose 

extile  safeguard  action  under  the  procedures  set  forth  in  Federal  Register  notice  03- 
1i  893  as  provided  for  in  the  Report  of  the  Working  Party  on  the  Accession  of  China  to 
th  3  World  Trade  Organization  (WTO)  with  respect  to  imports  of  knit  fabric,  category  222. 

The  member  companies  of  the  trade  associations  making  this  request  represent  over 
twD-thirds  of  domestic  textile  production  and  directly  produce  the  product  in  question  or 
m  3ke  components  that  go  into  the  product  in  question. 

Aj  the  attached  category  specific  information  sheet  will  show,  imports  from  China  of 
thi  jse  products  have  clearly  "threatened  to  impede  the  orderly  development  of  trade" 
ar  d  caused  market  disruption  in  the  U.S.  market. 

As  a  result,  the  U.S.  textile  industry,  which  depends  heavily  on  production  sharing 
arangements  with  Central  America,  the  Caribbean  and  Mexico,  in  addition  to  domestic 
PL  rchasers,  has  seen  its  production  of  the  product  in  question  or  the  component  drop 
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substantially  because  of  the  Chinese  surge.    In  addition,  Chinese  prices  fell  52%  last 
year,  putting  severe  downward  pricing  pressure  on  U.S.  and  foreign  suppliers,  eroding 
profitability  and  the  ability  of  other  suppliers  to  compete. 

U.S.  production  of  these  products  fell  eight  percent  in  2002  and  at  least  six  knitting  mills 
have  closed  in  the  United  States  since  January  2002.  These  include: 


Ohio  Knitting  Mills 
Flynt  Fabrics 
Guilford  Mills 
Quitman  Knitting  Mills 
Anvil  Knitwear 
Guilford  Mills 


Cleveland,  OH 
Graham,  NC 
Lumberton,  NC 
Quitman,  MS 
Kings  Mountain,  NC 
Greensboro,  NC 


If  you  have  any  questions  or  need  additional  information,  please  let  us  know. 
Sincerely, 


\/M?^^ 


;P^  ^.  A^. 


«VU- 


Roger  Milliken  Willis  C.  Moore,  III 

American  Manufacturing  Trade  Action  Coalition    American  Textile  Manufacturers  Institute 


William  Giblin 

National  Textile  Association 


James  W.  Chesnutt 

American  Yarn  Spinners  Association 
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Category  222,  knit  fabric 


A.  Imports  from  China  and  the  world  (1998-5/03):  kilograms 


World 
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China 
Share 


1998 
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B.  US 
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Change 
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DMS-U.S  Production 
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1999 


94.265.901 


112,515 


0% 


2000 


99,018.247 


42.505 


0% 


2001 


105,703,289 


31,761 


0% 


2002 


140.620,336 


7.011,453 


5% 


YTD  5/02 


57.085,934 


2,467.433 


4% 


YTD  5/03 


.55.336.405 


3.762.786 


May-03 


12,678,931 


966.676 


7% 


8% 


YE  5/02 


113.926.879 


2.487.375 


2% 


YE  5/03 


138,870.807 


8,306,806 


6% 


production  data:  kilograms 


mpons 


imports 


1997 


929,065,000 


6% 


0% 


94% 


1998 


787.553.000 


-15% 


7% 


0% 


93% 


1999 


731.921.000 


-7% 


11% 


0% 


89% 


2000 


657.040.000 


-10% 


12% 


0% 


87% 


2001 


518,571,000 


-21% 


14% 


0% 


83% 


2002 


479,960,00 


-8% 


23% 


2% 


76% 


In  2002Jprices  for  Chinese  knit  fabric  fell  from  $.77/square  meter  to  $.37/square  meter,  a  decline  of 
52  percent.  Prices  have  continued  to  decline  into  2003. 
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Solicitation  ^f  Public  Comments  on 
Request  for  textile  and  Apparel 
Safeguard  Attion  on  Imports  from 
China 
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Implementation 
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tation  of  public  comments 
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SUMMARY:  On 

Committee 
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Coalition,  Anierican 
Manufacturer  3 
National  Texl|il 
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Textile 
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impede  the  orderly 
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Jiat  a  textile  and  apparel 
,  as  provided  for  in  the 
1/Vorking  Party  on  the 


Accession  of  China  to  the  World  Trade 
Organization  (the  Accession 
Agreement),  be  taken  on  imports  of 
robes,  dressing  gowns,  etc.  The 
Committee  heretjy  solicits  public 
comments  on  this  request,  inparticular 
with  regard  to  whether  imports  from 
China  of  robes,  dressing  gowns,  etc.  are, 
due  to  market  disruption,  threatening  to 
impede  the  orderly  development  of 
trade  in  this  product.  Comments  must 
be  submitted  by  September  17,.2003  to 
the  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
Room  3001,  United  States  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington.  D.C.  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Dulka,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4058. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agriculture 
Act  of  1956.  as  amended;  Executive  Order 
11651.  as  amended. 

Background 

The  Accession  Agreement  textile  and 
apparel  safeguard  allows  the  United 
States  and  other  World  Trade 
Organization  Members  that  believe 
imports  of  Chinese  origin  textile  and 
apparel  products  are,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  these 
products  to  request  consultations  with 
China  with  a  view  to  easing  or  avoiding 
such  market  disruption.  Upon  receipt  of 


the  request,  China  has  agreed  to  hold  its 
shipments  to  a  level  no  greater  than  7.5 
percent  (6  percent  for  wool  product 
categories)  above  the  amount  entered 
during  the  first  12  months  of  the  most 
recent  14  months  preceding  the  request 
for  consultations.  The  Member 
requesting  consultations  may 
implement  such  a  limit.  Consultations 
with  China  will  be  held  within  30  days 
of  receipt  of  the  request  for 
consultations,  and  every  effort  will  be 
made  to  reach  agreement  on  a  mutually 
satisfactory  solution  within  90  days  of 
receipt  of  the  request  for  consultations. 
If  agreement  on  a  different  limit  is 
reached,  the  Committee  will  issue  a 
Federal  Register  Notice  containing  a 
directive  to  the  Bureau  of  Customs  and 
Border  Protection  that  implements  the 
negotiated  limit.  The  limit  is  effective 
begirming  on  the  date  of  the  request  for 
consultations  and  ending  on  December 
31  of  the  year  in  which  consultations 
were  requested,  or  where  three  or  fewer 
months  remained  in  the  year  at  the  time 
of  the  request  for  consultations,  for  the 
period  ending  12  months  after  the 
request  for  consultations.  In  order  to 
facilitate  the  implementation  of  the 
Accession  Agreement  textile  and 
apparel  safeguard,  the  Committee  has 
published  procedures  (the  Procediu-es) 
it  will  follow  in  considering  requests  for 
Accession  Agreement  textile  and 
apparel  safeguard  actions  (68  FR  27787, 
published  May  21,  2003). 

On  July  24,  2003,  the  Committee 
received  a  request  ft'om  the  American 
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Manufactiuing  Trade  Action  Coalition, 
American  Textile  Manufacturers 
Institute  and  the  National  Textile 
Association  alleging  that  imports  from 
China  of  robes,  dressing  gowns,  etc. 
(Category  350/650)  are,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  this 
product,  and  requesting  that  an 
Accession  Agreement  textile  and 
apparel  safeguard  action  be  taken  on 
imports  of  rot)es,  dressing  gowns,  etc. 
The  Committee  has  determined  that  this 
request  provides  the  information 
necessary  for  the  Committee  to  consider 
the  request  in  light  of  the  considerations 
set  forth  in  the  Procedures.  The  text  of 
the  request  is  reproduced  in  hill  below. 

The  Committee  is  soliciting  public 
comments  on  this  request,  in  particidar 
with  regard  to  whether  imports  from 
China  of  robes,  dressing  gowns,  etc  are, 
due  to  market  disruption,  threatening  to 
impede  the  orderly  development  of 
trade  in  this  product.  Comments  may  be 
submitted  by  any  interested  person. 
Comments  must  be  received  no  later 
than  September  17,  2003.  Interested 
persons  are  invited  to  submit  ten  copies 
of  such  comments  to  the  Chairman, 


Committee  for  the  Implementation  of 
Textile  Agreements.  Room  3001,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  N.W.,  Washington, 
DC  20230. 

If  a  comment  alleges  that  there  is  no 
market  disruption  or  that  the  subject 
imports  are  not  the  cause  of  market 
disruption,  the  Committee  will  closely 
review  any  supporting  information  and 
dociunentation,  such  as  information 
about  domestic  production  or  prices  of 
like  or  directly  competitive  products.   - 
Particular  consideration  will  be  given  to 
comments  representing  the  views  of 
actual  producers  in  the  United  States  of 
a  like  or  directly  competitive  product. 

The  Committee  will  protect  any 
business  confidential  information  that  is 
marked  business  confidential  from 
disclosiire  to  the  full  extent  permitted 
by  law.  To  the  extent  that  business     ■ 
confidential  information  is  provided, 
two  copies  of  a  non-confidential  version 
must  also  be  provided  in  which 
business  confidential  information  is 
siunmarized  or,  if  necessary,  deleted. 
Comments  received,  with  the  exception 
of  information  marked  "business 
confidential",  will  be  available  for 


inspection  between  9:00  a.m  and  4:30 
p.m  in  Room  2233,  United  States 
Department  of  Commerce,  14th  and 
Constitution  Avenue  N.W.,  Washington 
D.C.  20230. 

The  Committee  will  make  a 
determination  within  60  calendar  days 
of  the  close  of  the  comment  period  as 
to  whether  the  United  States  will 
request  consultations  with  China.  If  the 
Committee  is  imable  to  make  a 
determination  within  60  calendar  days, 
it  will  cause  to  be  published  a  notice  in 
the  Federal  Register,  including  the  date 
by  which  it  will  make  a  determination. 
If  the  Committee  makes  a  negative 
determination,  it  will  cause  this 
determination  and  the  reasons  therefore 
to  be  published  in  the  Federal  Register. 
If  the  Committee  makes  an  affirmative 
determination  that  imports  of  Chinese 
origin  textiles  and  apparel  products  are, 
due  to  market  disruption,  threatening  to 
impede  the  orderly  development  of 
trade  in  these  products,  the  United 
States  will  request  consultations  with 
China  with  a  view  to  easing  or  avoiding 
such  market  disruption. 
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MAf 


AHCIICAN    TfXTILI 
UFACTUdRS     iNSTITUTi 


A  M  T  A  C    nEi 

nicncan  Manufaclunrtx  Trade  Aclion  Coalition         B^B^W 


NAT10KAL  TEXnU  ASSOOATION 


July  24,  2003 


Mr.  llames  Leonard,  Chairman 

Committee  for  the  Implementation  of  Textile  Agreements 

U.S.  Department  of  Commerce  -  Room  H310 

14"^  and  Constitution,  NW 

Washington  DC  20230. 

Deal'  Mr.  Leonard: 


American  Manufacturing  Trade  Action  Coalition.  American  Textile  Manufacturers 
^••'^  and  the  National  Textile  Association  petition  that  the  Committee  for  the 

sntation  of  Textile  Agreements  (CITA)  impose  a  textile  safeguard  action  under 
procedures  set  forth  in  Federal  Register  notice  03-12893  as  provided  for  in  the 
^  -*  of  the  Working  Party  on  the  Accession  of  China  to  the  World  Trade  Organization 
with  respect  to  imports  of  products  that  have  been  integrated  under  category 
^,  dressing  gowns. 


Repcirt 
(WT)) 
350/1 150 


The 
two- 


member  companies  of  the  trade  associations  making  this  request  represent  over 
tiirds  of  domestic  textile  production  and  produce  component  that  go  into  the 
prodijict  in  question. 


As  th5 

these 

and 


attached  category  specific  information  sheet  will  show,  imports  from  China  of 
products  have  clearly  "threatened  to  impede  the  orderly  development  of  trade" 
caused  market  disruption  in  the  U.S.  market. 


As  a 
arra 


esult,  the  U.S.  textile  industry,  which  depends  heavily  on  production  sharing 
n^ements  with  Central  America,  the  Caribbean  and  Mexico,  in  addition  to  domestic 
.has  seen  its  production  of  components  for  the  product  in  question  drop 
substantially  because  of  the  Chinese  surge.  In  addition.  Chinese  prices,  which  fell  43% 

have  put  severe  downward  pricing  pressure  on  U.S.  and  foreign  suppliers 
erodii^g  profitability  and  the  ability  of  other  suppliers  to  compete. 


purchasers. 
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U.S.  production  of  these  products  ie\l/f  percent  in  2002  while  Chinese  imports  have 
surged  and  the  Chinese  share  of  the  Import  market  is  now  three  times  larger  than  its 
next  largest  competitor. 

If  you  have  any  questions,  or  need  more  information,  please  let  me  know. 
Sincerely, 


/(^    ^.   A/yyu- 


Roger  Milliken  Willis  C.  Moore,  III 

American  Manufacturing  Trade  Action  Coalition     American  Textile  Manufacturers  Institute 


William  Giblin 

National  Textile  Association 
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350/65(k  cotton  and  man-made  fiber  dressing  gowns 

A.  Importi  from  China  and  the  worid  (1998-5/03):  dozens 


1998 

1999 

2000 

2001 

2002 

YTD5/02 

YTD  5/03 

May  03 

YE  5/02 

YE  5/03 

World 

4,556,431 

4,823.239 

5,937,490 

6,645,827 

8.538,0^1 

2,442^04 

3,587^2. 

674,912 

6.942,734 

9,682,859 

DMS- 
China 

298,561 

289,913 

259,868 

339,171 

2,171,896 

434,850 

1,246,066 

240.491 

685,023 

2.983,112 

DMS- 

Chma 

Share 

7% 

6% 

4% 

5% 

25% 

18% 

35% 

36% 

10% 

31% 

B.  U.S.  pDduction  data:  dozens 


1998 

1999 

2000 

2001 

2002 

us  Productic 

n 

1,791,000 

1,662,000 

1,987,000 

1,185,000 

963,000 

Change 

-7% 

20% 

-40<?'o 

-19% 

Domestic  ma 
'  All  Import 

■ket  share 

i 

72% 

74% 

75% 

85% 

90% 

DMS  -  Chm 
inports 

se 

5% 

5% 

3% 

4% 

23% 

DMS  -  U.S. 
production 

28% 

26% 

25% 

15% 

10% 

NOTE:  Prifces 
$2.03/squa 
by  43  percent, 
continued 


to 


for  imports  of  Chinese  cotton  dressing  gowns  fell  by  44  percent  in  2002,  dropping  from 
e  meter  to  S1 .1 3/square  meter.  Prices  for  imports  of  man-made  fiber  dressing  gowns  fell 
dropping  from  $2.88/square  meter  to  $1.64/square  meter.  Prices  for  Chinese  imports 
drop  sharply  into  2003. 


m. 


James  C.  Leonaifi 

Chairman.  Com 

of  Textile  Agreet\ents 

[FR  Doc.03-21 

BILUNG  CODE  35101-OR-C 


itteefor  the  Implementation 
nts. 
Filed  8-14-03:  11:26  ami 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 


Solicitation  of 
Request  for  T^xt 
Safeguard  Action 
China 


Public  Comments  on 
le  and  Apparel 
on  Imports  from 


August  13,  2003 
agency:  The 
Implementatio  i 
(the  Committef ) 

action:  Solicit 
concerning  a 
action  on  im 
brassieres  and 
garments  (Catebory 


Cpmmittee  for  the 

of  Textile  Agreements 


ition  of  public  comments 
n  quest  for  safeguard 
s  from  China  of 
Dther  body  supporting 
349/649). 


ipcrt 


Illy 


reci  (1 


summary:  On 

Committee 

American  Man  afacturing 

Coalition,  American 


24. 2003,  the 
ved  a  request  from  the 
Trade  Action 
Textile 
Manufacturers  [Institute  and  the 

Association  alleging 
frim  China  of  brassieres 
supporting  garments 


National  Texti 
that  imports 
and  other  bodj 


(Category  349/649)  are,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  this 
product.  They  request  that  a  textile  and 
apparel  safeguard  action,  as  provided 
for  in  the  Report  of  the  Working  Party 
on  the  Accession  of  China  to  the  World 
Trade  Organization  (the  Accession 
Agreement),  be  taken  on  imports  of 
brassieres  and  other  body  supporting 
garments.  The  Committee  hereby 
solicits  public  comments  on  this 
request,  in  particular  with  regard  to 
whether  imports  from  China  of 
brassieres  and  other  body  supporting 
garments  are,  due  to  market  disruption, 
threatening  to  impede  the  orderly 
development  of  trade  in  this  product. 
Comments  must  be  submitted  by 
September  17,  2003  to  the  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  Room  3001,  United 
States  Department  of  Commerce,  14th 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Dulka,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4058. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agriculture 
Act  of  1956,  as  amended;  Executive  Order 
11651,  as  amended. 


Background 

The  Accession  Agreement  textile  and 
apparel  safeguard  allows  the  United 
States  and  other  World  Trade 
Organization  Members  that  believe 
imports  of  Chinese  origin  textile  and 
apparel  products  are,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  these 
products  to  request  consultations  with 
China  with  a  view  to  easing  or  avoiding 
such  market  disruption.  Upon  receipt  of 
the  request,  China  has  agreed  to  hold  its 
shipments  to  a  level  no  greater  than  7.5 
percent  (6  percent  for  wool  product 
categories)  above  the  amount  entered 
during  the  first  12  months  of  the  most 
recent  14  months  preceding  the  request 
for  consultations.  The  Member 
requesting  consultations  may 
implement  such  a  limit.  Consultations 
with  China  will  be  held  within  30  days 
of  receipt  of  the  request  for 
consultations,  and  every  effort  will  be 
made  to  reach  agreement  on  a  mutually 
satisfactory  solution  within  90  days  of 
receipt  of  the  request  for  consultations. 
If  agreement  on  a  different  limit  is 
reached,  the  Committee  will  issue  a 
Federal  Register  Notice  containing  a 
directive  to  the  Bureau  of  Customs  and 
Border  Protection  that  implements  the 
negotiated  limit.  The  limit  is  effective 
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beginning  on  the  date  of  the  request  for 
consultations  and  ending  on  December 
31  of  the  year  in  which  consultations 
were  requested,  or  where  three  or  fewer 
months  remained  in  the  year  at  the  time 
of  the  request  for  consultations,  for  the 
period  ending  1 2  months  after  the 
request  for  consultations.  In  order  to 
facilitate  the  implementation  of  the 
Accession  Agreement  textile  and 
apparel  safeguard,  the  Conunittee  has 
published  procedtires  (the  Procedures) 
it  will  follow  in  considering  requests  for 
Accession  Agreement  textile  and 
apparel  safeguard  actions  (68  FR  27787, 
published  May  21,  2003). 

On  July  24,  2003,  the  Committee 
received  a  request  from  the  American 
Manufacturing  Trade  Action  Coalition, 
American  Textile  Msmufacturers 
Institute  and  the  National  Textile 
Association  alleging  that  imports  from 
China  of  brassieres  and  other  body 
supporting  garments  (Category  349/649) 
are,  due  to  market  disruption, 
threatening  to  impede  the  orderly 
development  of  trade  in  this  product, 
and  requesting  that  an  Accession 
Agreement  textile  and  apparel  safeguard 
action  be  taken  on  imports  of  brassieres 
and  other  body  supporting  garments. 
The  Committee  has  determined  that  this 
request  provides  the  information 
necessary  for  the  Committee  to  consider 
the  request  in  light  of  the  considerations 
set  forth  in  the  Procedures.  The  text  of 
the  request  is  reproduced  in  full  below. 


The  Committee  is  soliciting  public 
comments  on  this  request,  in  particular 
with  regard  to  whether  imports  from 
China  of  brassieres  and  other  body 
supporting  garments  are,  due  to  market 
disruption,  threatening  to  impede  the 
orderly  development  of  trade  in  this 
product.  Comments  may  be  submitted 
by  any  interested  person.  Comments 
must  be  received  no  later  than 
September  17,  2003.  Interested  persons 
are  invited  to  submit  ten  copies  of  such 
comments  to  the  Chairman,  Committee 
for  the  Implementation  of  Textile 
Agreements,  Room  3001,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue  N.W.,  Washington, 
DC  20230. 

If  a  comment  alleges  that  there  is  no 
market  disruption  or  that  the  subject 
imports  are  not  the  cause  of  market 
disruption,  the  Committee  will  closely 
review  any  supporting  information  and 
documentation,  such  as  information 
about  domestic  production  or  prices  of 
like  or  directly  competitive  products. 
Particular  consideration  will  be  given  to 
comments  representing  the  views  of 
actual  producers  in  the  United  States  of 
a  like  or  directly  competitive  product. 

The  Committee  will  protect  any 
business  confidential  information  that  is 
marked  business  confidential  fi-om 
disclosure  to  the  full  extent  permitted 
by  law.  To  the  extent  that  business 
confidential  information  is  provided, 
two  copies  of  a  non-confidential  version 


must  also  be  provided  in  which 
business  confidential  information  is 
summarized  or,  if  necessary,  deleted. 
Conunents  received,  with  the  exception 
of  information  marked  "business 
confidential",  will  he  available  for 
inspection  between  9:00  a.m  and  4:30 
p.m  in  Room  2233,  United  States 
Department  of  Commerce,  14th  and 
Constitution  Avenue  N.W.,  Washington 
D.C.  20230. 

The  Committee  will  make  a 
determination  within  60  calendar  days 
of  the  close  of  the  comment  period  as 
to  whether  the  United  States  will 
request  consultations  with  China.  If  the 
Committee  is  unable  to  make  a 
determination  within  60  calendar  days, 
it  will  cause  to  be  published  a  notice  in 
the  Federal  Register,  including  the  date 
by  which  it  will  make  a  determination. 
If  the  Committee  makes  a  negative 
determination,  it  will  cause  this 
determination  and  the  reasons  therefore 
to  be  published  in  the  Federal  Register. 
If  the  Committee  makes  an  affirmative 
determination  that  imports  of  Chinese 
origin  textiles  and  apparel  products  are, 
due  to  market  disruption,  threatening  to 
impede  the  orderly  development  of 
trade  in  these  products,  the  United 
States  will  request  consultations  with 
China  with  a  view  to  easing  or  avoiding 
such  market  disruption. 

BILLING  COOe  3510-^>R-S 


49450 


Federal  Register/Vol.  68,  No.  159/Monday,  August  18,  2003 /Notices 


JUL   ?  4   2003 


nCtlCAN    T  CXTIll 
MAMfrACTUKCm     iNSTITUTt 


A  M  T  A  C 

Aroenom  ManufactnhiK  Trade  Action  Cbalibon 


NATIONAL  TEXTILE  ASSOOATION 


July  24,  2003 


Mr.  James  Leonard,  Chairman 

Committee  for  ttie  Implementation  of  Textile  Agreements 

U.S.  Department  of  Commerce  -  Room  H310 

14"^  md  Constitution,  NW 

Washington  DC  20230 


Dear 


The 


Mr.  Leonard: 


Institute 

ImpI 

the 


i  American  Manufacturing  Trade  Action  Coalition,  American  Textile  Manufacturers 

and  the  National  Textile  Association  petition  that  the  Committee  for  the 
^mentation  of  Textile  Agreements  (CITA)  impose  a  textile  safeguard  action  under 
p-ocedures  set  forth  in  Federal  Register  notice  03-12893  as  provided  for  In  the 
Repc  rt  of  the  Working  Party  on  the  Accession  of  China  to  the  World  Trade  Organization 
(WTO)  with  respect  to  imports  of  products  that  have  been  integrated  under  category 
349/(  49,  brassieres. 

The  nember  companies  of  the  trade  associations  making  this  request  represent  over 
two-thirds  of  domestic  textile  production  and  produce  component  that  go  into  the 
predict  in  question. 


!  attached  category  specific  information  sheet  will  show,  imports  from  China  of 
products  have  clearly  "threatened  to  impede  the  orderly  development  of  trade" 
cbused  market  disruption  in  the  U.S.  market. 


in 

erod 


20C2 


Asth 
these 
and 

As  a  lesult,  the  U.S.  textile  industry,  which  depends  heavily  on  production  sharing 
an-aniiements  with  Central  America,  the  Caribbean  and  Mexico,  in  addition  to  domestic 
purch  asers,  has  seen  its  production  of  components  for  the  product  in  question  drop 
substantially  because  of  the  Chinese  surge.  In  addition,  Chinese  prices,  which  fell  54% 
have  put  severe  downward  pricing  pressure  on  U.S.  and  foreign  suppliers, 
r|g  profitability  and  the  ability  of  other  suppliers  to  compete. 
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U.S.  production  of  these  products  fell  7  percent  in  2002  while  Chinese  imports  have 
surged  and  the  Chinese  share  of  the  import  market  is  now  four  times  larger  than  its  next 
largest  competitor. 

If  you  need  any  additional  information,  please  let  us  know. 

Sincerely, 


^^Um   £,  M* 


Roger  Milliken  Willis  C.  Moore,  III 

American  Manufacturing  Trade  Action  Coalition    American  Textile  Manufacturers  Institute 


William  Giblin 

Natk>nal  Textile  Association 
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349/649:  cotton  and  man-made  fiber  brassieres 


A.  Imports  from  China  and  the  worid  (1998-5/03):  dozens 


1998       , 

1999 

2000 

2001 

2002 

YTD5/02 

YTD  5/03 

May-03 

YE  5/02 

YE  5/03 

Worid 

3  J,049,503 

38.861,183 

39,216.189 

36,902,579 

44,641.057 

16,081.332 

19.427,236  - 

3.924,201 

37,961.586 

47,986,961 

Oiina 

1,545,755 

3,943,327 

4,084,363 

3,185,108 

10,580,029 

2,788,555 

6,430,305 

1.448.^^0 

4.787,269 

14,221,779 

China 
Share 

11% 

10% 

10% 

9% 

24% 

17% 

33% 

37% 

13% 

30% 

B.  U.S 


us  Produ  :tion 


Change 


Domestic 

-  Al! 


Irtlf  Oft: 


mailcet  share 

,s 


DMS-( 

imports 


C  linese 


DMS -US 
productioi  1 


Prices 
$15.1 
falling 
^Dproxi 


for 


Imports  of  man-made  fiber  brassieres  from  China  fell  54  percent  in  2002,  dropping  from 
9/sfauare  meter  to  $7.04/square  meter.  Prices  of  cotton  brassieres  fell  15%  through  YTD  3/03, 
frc  m  $6.53  to  S5.56/square  meter.    (Note:  man-made  fiber  brassieres  account  for 
rr  ately  85'^/o  of  the  brassiere  market.) 


production  data:  thousands  of  dozens 


1998 


28.942 


-4% 


53% 


6% 


47% 


1999 


32,079 


11% 


55% 


6% 


45% 


2000 


28,360 


-12% 


58% 


4% 


42% 


2001 


24.329 


-14% 


60% 


4% 


40% 


2002 


22,695 


-7% 


67% 


17% 


33% 
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lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.03-21065  Filed  8-14-03;  11:27  am] 

BILUNG  CODE  3510-OR-C 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Community  Service. 
action:  Notice. 

summary:  Tlie  Corporation  for  National 
and  Commiuiity  Service  (hereinafter  the 
"Corporation"),  as  pait  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu'den,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  witih  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  bo  properly  assessed. 

Currendy,  the  Corporation  is 
"  soliciting  comments  concerning  its 
proposed  application  entitled:  Next 
Generation  Grant  Application 
Instructions.  Copies  of  the  information 
collection  requests  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  October  17.  2003. 
ADDRESSES:  Send  comments  to  the 
Corporation  for  National  and 
Community  Service,  Ms.  Theresa  Hill, 
8th  floor,  1201  New  York  Avenue.  NW., 
Washington.  DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Theresa  Hill  at  (202)  606-5000,  ext.  261; 
by  e-mail  at  thill@cns.gov,  or  by  the  TDD 
number  at  (202)  565-2799. 
SUPPLEMENTARY  INFORMATION: 

Comment  Request 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 


•  Evaluate  the  accuracy  of  tlie 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
o*f  responses. 

Background 

The  Corporation  publishes 
application  guidelines  and  notices  of 
funding  availability  that  include 
information  about  the  funding  and 
requirements.  The  application 
instructions  provide  the  information, 
instructions,  and  forms  that  potential 
applicants  need  to  complete  an 
application  to  the  Corporation  for 
funding  by  utilizing  the  new  eGrants 
system  developed  by  the  Corporation. 

Current  Action 

The  Corporation  seeks  public 
comment  on  the  forms,  the  instructions 
for  the  forms,  and  the  instructions  for 
the  narrative  portion  of  these 
application  instructions. 

Type  of  Review:  New. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Next  Generation  Grant 
Application  Instructions. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Eligible  applicants  to 
the  Corporation  for  funding. 

Total  Respondents:  40. 

Frequency:  Once  per  year. 

Avemge  Time  Per  Response:  10  hours. 

Estimated  Total  Burden  Hours:  400. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  sununarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  13,  2003. 
Nancy  Talbot, 

Director,  Program  Planning  and  Development. 
[PR  Doc.  03-21075  Filed  8-15-03;  8:45  am] 
BILUNG  CODE  6050-$$-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

Notice  of  Commission  Meeting  and 
Public  Hearing 

Notice  is  hereby  given  that  the 
Delaware  River  Basin  Commission  will 
hold  an  informal  conference  followed 
by  a  public  hearing  on  Wednesday, 
September  3.  The  hearing  will  be  part  of 
the  Commission's  regidar  business 
meeting.  Both  the  conference  session 
and  business  meeting  are  open  to  the 
public  and  will  be  held  at  the 
Commission's  offices  at  25  State  Police 
Drive,  West  Trenton,  New  Jersey. 

The  conference  among  the 
commissioners  and  staff  will  begin  at  9 
a.m.  Topics  of  discussion  will  include: 
an  update  on  development  of  the  Water 
Resources  Plan  for  the  Delaware  River 
Basin;  an  update  on  the  Tri-State 
Initiative  for  watershed  management  in 
the  300-square  mile  area  surrounding 
Port  Jervis,  New  York;  a  presentation  by 
a  representative  of  the  Wildlands 
Conservancy  on  the  conservation 
management  plan  for  the  Lehigh  River 
Watershed;  consideration  of  whether 
toxics  criteria  should  be  extended  to 
DRBC  Water  Quality  Management  Zones 
1  and  6;  consideration  of  whether  the 
DRBC  should  make  any  additional 
designations  of  intra-state  tributaries  as 
Outstanding  Basin  Waters;  and  a 
presentation  on  the  proposed  submittal 
to  the  United  States  Environmental 
Protection  Agency  (EPA),  Regions  II  and 
III,  of  four  total  maximum  daily  loads 
(TMDLs)  for  polychlorinated  biphenyls 
(PCBs)  in  Delaware  River  Zones  2 
through  5. 

The  subjects  of  the  public  hearing  to 
be  held  during  the  1:30  p.m.  business 
meeting  include,  in  addition  to  the 
dockets  listed  below,  consideration  of  a 
petition  submitted  by  the  Pennsylvania 
Suburban  Water  Company  to  suspend 
Commission  approval  of  Docket  D-9&- 
ll(CP),  the  "Comog  Quarry"  surface 
water  withdrawal  project,  located  in  the 
East  Branch  Brandywine  Creek 
Watershed  in  Wallace  Township, 
Chester  County,  Pennsylvania. 

1.  Borough  of  Weatherly  D-80-80  CP 
RENEWAL  3.  A  groimd  water  renewal 
project  with  an  increase  of  withdrawal 
from  12  million  gallons  (mg)/30  days  to 
14.2  mg/30  days  to  supply  the 
applicant's  distribution  system  from 
existing  Wells  Nos.  1,2,  and  3  in  the 
Black  Creek  Watershed.  The  project  is 
located  in  Weatherly  Borough,  Carbon 
Countv,  Peimsylvania. 

2.  Town  of  Clayton  D-S4-34  CP 
RENEWAL  3.  A  ground  water 
withdrawal  renewal  project  to  continue 
pumping  8.5  mg/30  days  of  water  to 
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supply  the  ap  plicant's  public  water 
supply  distrit  ution  system  from  existing 
Wells  Nos.  1,  2R  and  3  in  the  Smyrna 
River  Waters!  ed.  The  project  is  located 
in  the  Town  c  f  Clayton,  Kent  County, 
Delaware. 

3.  Pottstowi  \  Plating  Works.  Inc.  D- 
86-68  BENEM  'AL  2.  A  ground  water 
withdrawal  p  oject  to  continue 
withdrawal  o:  6.0  mg/30  days  of  water 
to  supply  the  applicant's  manufacturing 
facility  from  e  xisting  Well  No.  3  in  the 
Schuylkill  Rii  er  Watershed.  The  project 
is  located  in  F  ottstown  Borough, 
Montgomery  I  bounty  in  the  Southeastern 
Pennsylvania  Groimd  Water  Protected 
Area. 

4.  Motiva  Enterprises,  LLC  D-87-91 
RENEWAL  2.  \  ground  water  renewal 
project  to  con  inue  withdrawal  of  3.0 
mg/30  days  fr  )m  an  interceptor  trench 
as  part  of  the  i  ipplicant's  oil  recovery/ 
groundwater  (fecontamination  project  in 
the  Red  Lion  Creek  Watershed.  The 
project  is  loca  ted  in  New  Castle  County, 
Delaware. 

5.  Longwood  Gardens,  Inc.  D-92-52 
RENEWAL.  A  ground  water  renewal 
project  to  con  inue  withdrawal  of  8.4 
mg/30  days  to  supply  the  applicant's 
ornamental  di  splay  gardens  from 
existing  Wells  Nos.  B170,  3172,  6,  27, 
B169A,  and  B  16IWG,  and  new  Wells 
Nos.  169B,  Rei  Lion  28,  and  B46  in  the 
West  Branch  1  [ed  Clay  Creek  and  West 
Branch  Brand  rwine  Creek  watersheds. 
The  project  is  located  in  East 
Marlborough '  'ownship,  Chester 
County,  Penn!  ylvania. 

6.  Atlantic  ( lity  Electric  Company- 
Deepwater  Ge  lerating  Station  D-92-57 
RENEWAL.  A  ground  water  withdrawal 
project  to  con'  inue  withdrawal  of  42 
mg/30  days  of  water  to  supply  the 
applicant's  eh  ctric  generating  facility 
from  existing  (Veils  Nos.  2,  3R,  5  and  7 
in  the  Middle  Potomac-Raritan-Magothy 
aquifer.  The  p  reject  is  located  in  the 
Delaware  Riv(  r  Watershed  in  Pennsville 
Township,  Sa  em  Coxmty,  New  Jersey. 

7.  Motiva  Enterprises,  LLC  D-93-4 
RENEWAL.  A  ground  water  renewal 
project  to  coni  inue  withdrawal  of  180 
mg/30  days  to  supply  the  appUcant's 
refinery  and  e  ectric  generation  station 
from  existing  /Veils  Nos.  P-lA,  P-3B, 
P-4A,  P-5B,  F  -6A,  P-9,  P-IOA.  R-15, 
and  P-16A.  T!  le  project  is  located  in  the 
C  &  D  Canal  E  ist  Watershed  in  New 
Castle  Coimty  Delaware. 

8.  United  6  tirstack.  Inc.  D-93-40 
RENEWAL.  A  groimd  water  withdrawal 
project  to  conI  inue  withdrawal  of  17.28 
mg/30  days  of  water  to  supply  the 
applicant's  m:  nufacturing  facility  from 
existing  Well  »Jo.  1  in  the  Schuylkill 
River  Watershsd.  The  project  is  located 
in  the  City  of  1  leading,  Berks  County, 
Pennsylvania. 


9.  Pennsylvania  American  Water 
Company  D-97-34  CP.  A  project  to 
replace  Well  No.  10  in  the  applicant's 
water  supply  system,  which  has  become 
an  unreliable  source  of  supply.  The 
withdrawal  from  replacement  Well  No. 
lOA  is  proposed  to  be  limited  to  17.2 
mg/30  days,  and  the  total  withdrawal  - 
from  all  wells  is  proposed  to  be  limited 
to  22.8  mg/30  days.  The  project  is 
located  in  the  Saw  Creek  Watershed  in 
Lehman  Township,  Pike  County, 
Pennsylvania. 

10.  Nestle  Waters  North  America,  Inc. 
D-98-27  RENEWAL.  A  project  renewing 
the  withdrawal  of  9.0  mg/30  days  from 
Hoffrnan  Springs  Nos.  1,2,  and  3  to 
supply  the  applicant's  bottled  water 
operations.  "The  project  is  located  in  the 
Ontelaunee  Creek  Watershed  in  Lynn 
Township,  Lehigh  County, 
Pennsylvania. 

11.  Lower  Perkiomen  Valley  Regional 
Sewer  Authority  D-2001-42  CP  An 
application  to  rerate  the  Oaks  Sewage 
Treatment  Plant  (STP)  from  9.17  million 
gallons  per  day  (mgd)  to  9.5  mgd.  The 
plant  will  continue  to  provide  advanced 
secondary  treatment  via  an  anoxic/oxic 
process.  "The  Oaks  STP  is  located  at  the 
confluence  of  the  Perkiomen  Creek  and 
the  Schuylkill  River  in  Upper 
Providence  Township,  Montgomery 
County,  Pennsylvania.  The  project  will 
continue  to  serve  portions  of  Upper 
Providence,  Lower  Providence, 
Perkiomen,  and  Skippack  Townships, 
plus  College ville  and  Trappe  Boroughs, 
all  in  Montgomery  Coimty.  STP  effluent 
will  continue  to  be  discharged  to  the 
Schuylkill  River  through  the  existing 
outfall. 

12.  City  of  Newark  D-2002-2  CP.  An 
application  to  increase  the  surface  water 
withdrawal  allocation  from  White  Clay 
Creek  from  150  mg  per  30  days  to  317 
mg  per  30  days  (18  mg  daily  maximum) 
for  dfrect  diversion  to  the  City  of 
Newark's  Curtis  Filtration  Plant  and  for 
storage  in  its  new  317  mg  off-stream 
reservoir.  The  City  is  also  renewing 
allocation  for  its  existing  well  supply 
system  and  adding  replacement  Well 

1 7R,  for  a  total  combined  increase  in  its 
groundwater  allocation  from  144  mg/30 
days  to  160.5  mg/30  days  via  Wells  10 
through  16, 17R,  19,  20,  21,  23  and  25. 
The  project  is  located  in,  and  will 
continue  to  provide  public  water  supply 
to,  the  City  of  Newark  and  portions  of 
New  Castle  County,  Delaware.  The 
proposed  off-stream  earthen  reservoir 
will  be  located  on  a  112  acre  property 
along  and  to  the  north  of  Old  Paper  Mill 
Road. 

13.  Arfesion  Water  Company,  Inc.  D- 
2002-34  CP.  A  revised  application  for 
approval  of  a  ground  water  withdrawal 
project  to  supply  up  to  19.44  mg/30 


days  of  water  to  the  applicant's  public 
water  supply  distribution  system  from 
new  Well  No.  2  in  the  Middle  Run 
Wellfield  and  new  Well  No.  fASR  in  the 
Fairwinds  Wellfield,  and  to  increase  the 
combined  withdrawal  from  all  15 
wellfields  to  593.06  mg/30  days.  The 
project  is  located  in  the  White  Clay 
Creek  Watershed  in  New  Castle  County, 
Delaware. 

14.  Nazareth  Borough  Municipal 
Authority  D-2002-38  CP.  An 
application  to  rerate  a  1.3  mgd  STP  to 
treat  1.6  mgd,  while  continuing  to 
provide  advanced  secondary  treatment 
via  a  sequencing  batch  reactor  process. 
The  plant  is  located  just  southeast  of  the 
intersection  of  Van  Buren  and  Nazareth 
Roads  in  Lower  Nazareth  Township, 
Northampton  County,  Pennsylvania.  No 
new  treatment  facilities  are  proposed 
and  the  STP  will  continue  to  discharge 
to  Shoeneck  Creek,  in  the  Bushkill 
Creek  Watershed,  via  the  existing 
outfall.  The  STP  will  continue  to  serve 
Nazareth  Borough  and  portions  of 
Lower  Nazareth,  Bushkill,  and  Upper 
Nazareth  Townships,  all  in 
Northampton  County,  Pennsylvania. 

15.  Farda  Associates.  Inc.  D-2003-7. 
A  project  to  construct  a  0.1  mgd  STP  to 
serve  outlet  stores  and  a  food  court  at 
the  proposed  Tannersville  Factory 
Stores  Complex  located  just  west  of 
Interstate  Route  80  at  Pennsylvania 
Route  715  in  Pocono  Township,  Monroe 
County,  Pennsylvania.  An  existing 
10,000  gallon  per  day  (gpd)  septic 
system,  formerly  utilized  for  the 
Summit  Resort,  will  be  used  to  treat  a 
portion  of  the  proposed  development. 
The  proposed  STP  will  be  constructed 
in  phases  and  will  provide  tertiary 
treatment  via  an  activate  sludge  process, 
sand  filtration,  and  ultraviolet  light 
disinfection  prior  to  discharge  to  an 
unnamed  tributary  of  Pocono  Creek  in 
the  Brodhead  Creek  Watershed. 

16.  Arrowhead  Sewer  Co.,  Inc.  D- 
2003-10.  A  project  to  upgrade  and 
expand  a  0.25  mgd  secondary  STP  to 
provide  tertiary  treatment  of  0.4  mgd. 
The  plant  is  located  in  western 
Coolbaugh  Township,  Monroe  County, 
Pennsylvania,  2000  feet  southwest  of 
the  Thomhurst  area.  The  project  will 
continue  to  serve  the  Arrowhead  Lakes 
residential  development  in  Coolbaugh 
Township.  The  project  will  continue  to 
discharge  to  the  adjacent  Lehigh  River. 

17.  Bedminster  Municipal  Authority 
D-2003-14  CP.  A  project  to  construct  a 
0.26  mgd  tertiary  STP  to  replace  a  0.1 
mgd  secondary  STP.  The  STP  will 
continue  to  serve  the  Stone  Bridge 
Estates  housing  development,  and  may 
serve  other  homes  in  portions  of 
Bedminster  Township,  all  in  Bucks 
County,  Pennsylvania.  STP  effluent  will 
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continue  to  be  discharged  to  Deep  Run 
in  the  Tohickon  Creek  Watershed 
through  the  existing  outfall. 

18.  Citgo  Asphalt  Refining  Company 
D-2003-21.  A  project  to  increase  surface 
water  withdrawal  from  the  tidal  portion 
of  Mantua  Creek  from  4.69  mg/30  days 
to  7.79  mg/30  days  to  serve  the 
applicant's  asphalt  manufacturing 
process.  The  project  is  located  in  West 
Deptford  Township,  Gloucester  County, 
New  Jersey.  The  project  intake  is 
situated  on  Mantua  Creek 
approximately  4,000  feet  bom  its 
confluence  with  the  Delaware  River. 

In  addition  to  the  public  hearing 
items,  the  Commission  will  address  the 
following  at  its  1:30  p.m.  business 
meeting:  Minutes  of  the  May  8,  2003 
and  June  26,  2003  business  meetings; 
announcements;  a  report  on  Basin 
hydrologic  conditions;  a  report  by  the 
executive  director;  a  report  by  the 
Commission's  general  counsel;  a 
resolution  supporting  the  use  of  a 
formal  process  for  developing  and 
evaluating  the  feasibility  of  achieving 
flow  targets  to  address  instream  flow 
and  freshwater  inflow  requirements  for 
aquatic  ecosystems  in  the  Delaware 
River  Basin,  and  recognizing  a 
subcommittee  on  ecological  flows  to 
assist  in  the  development  of 
scientifically-based  ecological  flow 
requirements:  and  a  resolution  directing 
the  executive  director  to  submit  the 
proposed  TMDLs  for  PCBs  in  Delaware 
River  Zones  2  through  5  to  EPA  Regions 
II  and  III  on  behalf  of  the  estuary  states. 

Draft  dockets  scheduled  for  public 
hearing  on  September  3,  2003  are  posted 
on  the  Commission's  Web  site,  http:// 
www.drbc.net,  where  they  can  be 
accessed  through  the  Notice  of 
Commission  Meeting  and  Public 
Hearing.  Additional  documents  relating 
to  the  dockets  and  other  items  may  be 
examined  at  the  Commission's  offices. 
Please  contact  Thomas  L.  Brand  at  609- 
883-9500  ext.  221  with  any  docket- 
related  questions. 

Persons  wishing  to  testify  at  this 
hearing  are  requested  to  register  in 
advance  with  the  Commission  Secretary 
at  609-883-9500  ext.  203.  Individuals 
in  need  of  an  accommodation  as 
provided  for  in  the  Americans  with 
Disabilities  Act  who  wish  to  attend  the 
hearing  should  contact  the  Commission 
Secretary  directly  at  609-883-9500  ext. 
203  or  through  the  Telecommunications 
Relay  Services  (TRS)  at  711,  to  discuss 
how  the  Commission  may  accommodate 
your  needs. 


Dated:  August  12,  2003. 
Pamela  M.  Bush,  Esquire, 

Commission  Secretary. 

(FR  Doc.  03-20992  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  6360-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  17,  2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tjfpe 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  ONffi  invites 
public  comment. 


Dated:  August  12,  2003. 

Angela  C.  Arrington, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  Reinstatement. 

Title:  U.S. — Brazil  Higher  Education 
Consortia  Program  Application 
Guidelines. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  50. 
Burden  Hours:  1.500. 

Abstract:  The  U.S.— Brazil  Higher 
Education  Consortia  I'rogram  (U.S. — 
Brazil  FVogram)  is  a  grant  competition 
run  cooperatively  by  the  governments  of 
the  United  States  and  Brazil.  The 
purpose  of  this  compeUlion  is  to 
promote  student-centered  cooperation 
between  the  United  States  and  Brazil  to 
increase  cross-national  education  and 
training  opportunities  in  a  wide  range  of 
academic  and  professional  disciplines. 

This  collection  is  being  submitted 
under  the  Streamlined  Clearance 
Process  for  Discretionary  Grant 
Information  Collections  (1890-0001). 
Therefore,  the  30-day  public  conunent 
period  notice  Avill  be  the  only  public 
comment  notice  pubUshed  for  this 
information  collection. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2325.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland  • 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
Vivan.Reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  03-20953  Filed  8-15-03;  8:45  am) 
MlXmC  CODE  400»-01-P 
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DEPARTMEN1  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 

SUMMARY:  The  .eader.  Regulatory 
Information  M  inagement  Group,  Office 
of  the  Chief  Ini  armation  Officer,  invites 
comments  on  t  le  proposed  information 
collection  requ  ests  as  required  by  the 
Paperwork  Rec  uction  Act  of  1995. 

Interest  ;d  persons  are  invited  to 
comme  its  on  or  before  October 


DATES: 

submit 
17, 2003 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Pa{  erwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  requires 
that  the  Office  if  Management  and 
Budget  (OMB)  provide  interested 
Federal  agenci<  s  and  the  public  an  early 
opportimity  to  :omment  on  information 
collection  requ  jsts.  OMB  may  amend  or 
waive  the  requ  rement  for  public 
consultation  to  the  extent  that  public 
participation  ir  the  approval  process 
would  defeat  tl  e  purpose  of  the 
information  co  lection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agenc  fs  ability  to  perform  its 
statutory  oblige  tions.  The  Leader, 
Regulatory  Infc  rmation  Management 
Group.  Office  c  f  the  Chief  Information 
Officer,  publisl  ss  that  notice  containing 
proposed  infori  aation  collection 
requests  prior  t  j  submission  of  these 
requests  to  OM  B.  Each  proposed 
information  co  lection,  grouped  by 
office,  contains  the  following:.!  1)  Type 
of  review  requc  sted,  e.g.  new.  revision, 
extension,  exis  ing  or  reinstatement;  (2) 
Title:  (3)  Sumn  ary  of  the  collection;  (4) 
Description  of  i  he  need  for,  and 
proposed  use  o  ,  the  information;  (5) 
Respondents  ai  d  frequency  of 
collection^  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  commer  t.  The  Department  of 
Education  is  es  jecially  interested  in 
public  commer  t  addressing  the 
following  issue  s:  (1)  Is  this  collection 
necessary  to  th  s  proper  functions  of  the 
Department;  (2  will  this  information  be 
processed  and  ised  in  a  timely  manner; 

(3)  is  the  estimi  te  of  burden  accurate; 

(4)  how  might  fce  Department  enhance 
the  quality,  uti  ity,  and  clarity  of  the 
information  to  je  collected:  and  (5)  how 
might  the  Depa  rtment  minimize  the 
burden  of  this  (  ollection  on  the 
respondents,  in  eluding  through  the  use 
of  information  echnology. 


Dated:  August  13,  2003. 

Angela  C.  Arrington, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehabilitative  Services 

Type  of  Review:  Reinstatement. 

Title:  Written  Request  for  Assistance 
or  Application  for  Client  Assistance 
Program. 

Frequency:  One  time. 

Affected  Public:  State,  local  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burden  Hours:  9. 

Abstract:  This  document  is  used  by 
States  to  request  funds  to  establish  and 
carry  out  Client  Assistance  Programs 
(CAP).  CAP  is  mandated  by  the 
Rehabilitation  Act  of  1973,  as  amended 
(Act)  to  assist  vocational  rehabilitation 
clients  and  applicants  in  their 
relationships  with  projects,  programs, 
and  services  provided  under  the  Act. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2320.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity'  requirements 
should  be  directed  to  Sheila  Carey  at  her 
e-mail  address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  l-800-iB77- 
8339. 

(FR  Doc.  03-21027  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4000-01 -l> 


DEPARTMENT  OF  EDUCATION 

Privacy  Act  of  1974;  Computer 
Matching  Program 

AGENCY:  Department  of  Education. 

ACTION:  Notice — Computer  matching 
between  the  Department  of  Education 


and  the  Internal  Revenue  Service, 
Department  of  Treasury. 

SUMMARY:  Pursuant  to  the  Computer 
Matching  and  Privacy  Protection  Act  of 
1988,  Public  Law  100-503,  as  amended, 
and  the  Office  of  Management  and 
Budget  (OMB)  Final  Guidance  on  the 
Conduct  of  Matching  Programs,  notice  is 
hereby  given  of  the  computer  matching 
program  between  the  Department  of 
Education  (ED)  (the  recipient  agency), 
and  the  Internal  Revenue  Service  (IRS), 
Department  of  Treasury  (the  source 
agency). 

Notice  of  the  matching  program  was 
last  published  in  the  Federal  Register 
on  August  23,  2000  (65  FR  51301);  the 
program  became  effective  February  14, 
2001.  The  18-month  Computer 
Matching  Agreement  (CMA)  was 
recertified  for  an  additional  12  months 
on  August  13,  2002.  The  12  month 
recertification  will  expire  on  August  13, 
2003.  This  computer  matching  program 
between  the  IRS  and  ED  will  become 
effective  as  explained  below. 

In  accordance  with  the  Privacy  Act  of 
1974  (5  U.S.C.  552a),  as  amended  by  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503).  the  OMB  Final  Guidance  on  the 
Conduct  of  Matching  Programs  (54  FR 
25818  (June  19,  1989)),  and  OMB 
Circular  A-130,  Appendix  I,  we  provide 
the  following  information: 

1.  Names  of  Participating  Agencies. 
The  U.S.  Department  of  Education  (ED) 
and  the  Internal  Revenue  Service  (IRS) 
of  the  U.S.  Department  of  Treasury. 

2.  Purpose  of  the  Match.  This 
matching  program,  entitled  Taxpayer 
Address  Request  (TAR),  permits  ED  to 
have  access  to  the  mailing  address  of 
any  taxpayer  who  has  defaulted  on 
certain  loans  or  owes  on  a  grant 
overpavment  under  Title  IV  of  the 
HigherEducation  Act  of  1965  (20  U.S.C. 
1070a  et  seq.)  for  the  purposes  of 
locating  the  taxpayer  to  collect  the  loan 
or  grant  overpayment.  In  accordance 
with  the  provisions  of  the  Internal 
Revenue  Code,  26  U.S.C.  6103(m)(4)(B). 
this  agreement  further  provides  for 
redisclosure  by  the  Secretary  of 
Education  of  a  taxpayer's  mailing 
address  to  any  lender,  or  State  or 
nonprofit  guarantee  agency,  also 
participating  under  the  Higher 
Education  Act,  or  any  educational 
institution  with  which  the  Secretary  of 
Education  has  an  agreement  under  that 
Act. 

3.  Authority  for  Conducting  the 
Matching  Program.  The  information 
contained  in  the  IRS  data  base  is 
referred  to  as  TAR,  and  is  authorized 
under  the  Internal  Revenue  Code  (IRC), 
26  U.S.C.  6103(m)(2)  and  (4). 
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4.  Categories  of  Records  and 
Individuals  Covered.  The  records  to  be 
used  in  the  match  and  the  roles  of  the 
matching  participants  are  described  as 
follows:  ED  will  provide  the  Social 
Security  Number  (SSN)  and  first  four 
letters  of  the  last  name  of  each 
individual  who  has  defaulted  under  a 
loan  program  or  owes  a  grant 
overpayment  under  Title  IV  of  the 
Higher  Education  Act  of  1965.  This 
information  will  be  extracted  fi-om  the 
Student  Financial  Assistance  Collection 
Files  system  of  records  (18-11-07),  most 
recently  published  at  64  FR  30166-69 
Oime  4.  1999),  as  amended,  64  FR 
72384,  72407  (December  27,  1999).  The 
ED  data  will  be  matched  against  the  IRS' 
system  of  records,  CADE  Individual 
Master  File  (IMF),  Treasury/IRS  24.030, 
last  published  at  66  FR  63783,  63800- 
01  (December  10,  2001),  in  order  to 
collect  the  most  recent  address  of  each 
taxpayer  who  matches  the  SSN  and  first 
foiu  letters  of  the  last  name  (or  surname) 
provided  by  ED. 

5.  Effective  Dates  of  the  Matching 
Program.  The  matching  program  will 
become  effective  at  the  latest  of  the 
following  three  dates:  (1)  40-days  after 
the  signing  of  the  transmittal  letter 
sending  the  computer  matching  program 
notification  to  Congress  and  the  Office 
of  Management  and  Budget  (OMB), 
unless  OMB  disapproves  the  matching 
program  within  the  40-day  review 
period;  (2)  30  days  after  publication  of 
this  notice  in  the  Federal  Register;  or  (3) 
August  13;  2003.  The  matching  program 
will  continue  for  18  months  after  the 
effective  date  cind  may  be  extended  for 
an  additional  12  months,  if  the 
conditions  specified  in  5  U.S.C. 
552a(o)(2)(D)  have  been  met. 

6.  Address  for  Receipt  of  Public 
Comments  or  Inquiries.  The  person  to 
contact  if  there  are  any  questions  or 
inquiries  is:  Gregory  Plenty,  IT 
Specialist,  Federal  Student  Aid,  Student 
Credit  Management,  U.S.  Department  of 
Education,  830  First  Street,  NE.,  Cubicle 
#44C3,  Washington,  DC  20202. 
Telephone:  202-377-3253.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TTD)  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 


Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
wKiv.ed.gov/legislatiori/FedRegister. 
To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  ft^e 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fi-ee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://ivw'w.access.gpo.gov/nara/ 
index.html. 

Authoritv:  5  U.S.C.  552a;  Pub.  L.  No.  100- 
503. 

Dated:  July  7,  2003. 
Theresa  S.  Shaw, 

Chief  Operating  Officer.  Federal  Student  Aid. 
(FR  Doc.  03-21037  Filed  8-15-03;  8:45  am] 
BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  Open  Meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.92^63,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
aimounced  in  the  Federal  Register. 
DATES:  Thursday,  September  4,  2003,  6 
p.m.  to  9:30  p.m. 

ADDRESSES:  Jefferson  Coimty  Airport, 
Terminal  Building,  Mount  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO,  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Presentation  and  discussion  on  the 
draft  Interim  Measure/Interim  Remedial 
Action  document  for  the  Present 
Landfill. 

2.  Discussion  on  the  draft  Rocky  Flats 
Long-Term  Stewardship  Strategy 
document. 


3.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminister.  CO  80021;  telephone 
(303)  420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  8:30  a.m. 
to  4:30  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling 
Deborah  French  at  the  address  or 
telephone  number  listed  above.  Board 
meeting  minutes  are  posted  on  RFC.\B's 
Web  site  within  one  month  following 
each  meeting  at:  http://www.rfcab.org/ 
Minutes.HTML. 

Issued  at  Washington.  DC  on  August  13, 
2003. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  03-21026  Filed  8-15-03;  8:45  am) 

BH.UNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  03-30-NG] 

Transalta  Chiliuahua  S.A.  DE  C.V.; 
Order  Granting  Long-Term  Authority 
To  Export  Natural  Gas  to  Mexico 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Order. 

SUMMARY:  The  Office  of  Fossil  Energy 
(FE)  gives  notice  that  on  July  15,  2003, 
it  issued  DOE/FE  Order  No.  1877 
granting  TransAlta  Chihuahua  (TAG) 
authority  to  import  up  to  49,500 
thousand  cubic  feet  per  day  of  natural 
gas  to  Mexico,  beginning  on  July  15, 
2003,  and  extending  through  July  15, 
2008.  The  natiual  gas  will  be  export 
under  a  Fuel  Supply  Contract  with 
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Issued  in  Washington,  DC,  August  12, 
2003. 
Clifford  Tomaszewski, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy: 

[FR  Doc.  03-21023  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  64S(M)1-P 


DEPARTMENT  OF  ENERGY 
[FE  Docket  No.  03-27-NG,  et  al.] 

Transco  Energy  Marketing  Company, 
etc.;  Orders  Granting  and  Vacating 
Authority  To  Import  and  Export  Natural 
Gas 

agency:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  Orders.   . 

summary:  The  Office  of  Fossil  Energy 
(FE)  of  the  Department  of  Energy  gives 
notice  that  during  July  2003,  it  issued 


Orders  granting  and  vacating  authority 
to  import  and  export  natural  gas.  These 
Orders  are  summarized  in  the  attached 
appendix  and  may  be  found  on  the  FE 
Web  site  at  http://www.fe.doe.gov  (select 
gas  regulation),  or  on  the  electronic 
bulletin  board  at  (202)  586-7853.  They 
are  also  available  for  inspection  and 
copying  in  the  Office  of  Natural  Gas  & 
Petroleum  Import  &  Export  Activities, 
Docket  Room  3E-033,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  (202)  586- 
9478.  The  Docket  Room  is  open  between 
the  hours  of  8  a.m.  and  4:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

Issued  in  Washington,  DC,  on  August  12, 
2003. 

Clifford  P.  Tomaszewski, 

Manager,  Natural  Gas  Regulation,  Office  of 
Natural  Gas  &■  Petroleum  Import  &■  Export 
Activities,  Office  of  Fossil  Energy. 


Appendix— Orders  Granting  and  Vacating  Import/Export  Authorizations 

[doe/fe  authority] 


Order  No. 


Date        Importer/Exporter  FE  Docket 
tsued  No. 


Import 
volume 


Export 
volume 


Comments 


1873 


♦-3- 
03 


Transco  Energy  Marketing 
Company;  03-27-NG. 


730  Bcf 


Import  natural  gas  from  Canada,  tjeginning  on  February  7, 
2003,  and  extending  through  February  6,  2005 


1874 


1-8- 
03 


AltaGas  Marketing  (U.S.; 
03-26-NG. 


Inc.: 


30  Bcf 


Import  and  export  up  to  a  combined  total  of  natural  gas  from 
and  to  Canada,  beginning  on  July  9,  2003,  and  extending 
through  July  8,  2005. 


1875 


7  -8-     j  Apache  Corporation;  03-28- 
03  0-NG. 


250  Bcf 


Import  and  export  up  to  a  combined  total  of  natural  gas  from 
and  to  Canada,  t>eginning  on  July  8,  2003,  and  extending 
through  July  7,  2005. 


1876 


1-11- 
03 


Alliance  Energy  Services,  LLC; 
03-29-NG. 


400  Bcf 


Import  and  export  up  to  a  combined  total  of  natural  gas  from 
and  to  Canada,  tjeginning  on  August  1,  2003,  and  extend- 
ing through  July  31 ,  2005. 


1855-A 


^15-  I  TransAlta  Chihuahua  S.A.  de 
03  C  V  ;  03-08-NG. 


Vacate  blanket  export  to  Mexico. 


1878 


4-21- 
03 


AEP  Energy  Services,  Inc.; 
03-31 -NG. 


200,000 
Mcf 

per  day. 
200,000 
Mcf 
per  day. 


200,000 
Mcf 

per  day. 
200,000 
Mcf 
per  day. 


Import  and  export  natural  gas  from  and  to  Canada,  and  im- 
port and  export  natural  gas  from  and  to  Mexico,  t)eglnnlng 
on  April  2,  2003,  and  extending  through  April  1 ,  2005. 


1879 


T\-23- 
03 


Louis  Dreyfus  Energy  Canada 
Inc.;  03-32-NG. 


100  Bcf 


Import  and  export  up  to  a  combined  total  of  natural  ^as  from 
and  to  Canada.  b>eginning  on  August  1,  2003,  and  extend- 
ing through  July  31 ,  2005. 


1880 


7|-2^ 
03 


ONEOK  Energy  Mari<eting  and 
Trading  Company,  LP;  03- 
34-NG. 


150  Bcf 


Import  and  export  up  to  a  combined  total  of  natural  gas  from 
and  to  Canada  and  Mexico,  tjeginning  on  July  31,  2003, 
and  extending  through  July  30,  2005. 


1881 


71-29- 
03 


Distribuidora  de  Gas  Natural 
de  Mexicali;  03-35-NG. 


19  Bcf 


19Bcf 


Import  natural  gas  from  Canada,  and  export  natural  gas  to 
Mexico,  beginning  on  July  31 ,  2003,  and  extending  through 
July  30,  2005. 
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(FR  Doc.  03-21024  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  64S0-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RT02-1-000,  EL02-9-000  and 
RM01-1 2-000] 

Arizona  Public  Service  Company,  El 
Paso  Electric  Company,  Public  Service 
Company  of  New  Mexico,  Tucson 
Electric  Power  Company,  WestConnect 
RTO,  LLC,  Remedying  Undue 
Discrimination  Through  Open  Access 
Transmission  Service  and  Standard 
Electricity  Market  Design;  Notice  of 
Technical  Conference 

August  7,  2003. 

Take  notice  that  a  technical 
conference  for  WestConnect  RTO,  LLC, 
will  be  held  on  September  24,  2003, 
from  approximately  10  a.m.  to  4  p.m. 
Pacific  Daylight  Time  at  the  Pointe 
Hilton  Squavkf  Peak  Resort,  7677  N.  16th 
Street  in  Phoenix,  Arizona.  Members  of 
the  Commission  will  attend  and 
participate  in  the  discussions. 

This  conference  is  one  of  a  series  of 
regional  technical  conferences 
annoiuiced  in  the  White  Paper  issued  in 
this  docket  on  April  28,  2003.  The 
Commission  intends  to  use  these 
conferences  to  discuss  with  states  and 
market  participants  in  each  region 
reasonable  timetables  for  addressing 
wholesale  market  design  issues 
discussed  in  the  White  Paper  and  ways 
to  tailor  the  final  rule  in  this  proceeding 
to  benefit  customers  within  the  region. 
The  conference  will  also  discuss 
infrastructure  issues  in  the  Southwest. 

The  Commission  is  inviting  selected 
pemelists  to  participate  in  this 
conference;  it  is  not  entertaining 
requests  to  make  presentations.  Further 
details  of  the  conference,  including  the 
agenda,  will  be  specified  in  a 
subsequent  notice.  All  interested 
persons  may  attend  the  conference,  and 
registration  is  not  required.  However, 
in-person  attendees  are  encouraged  to 
register  on-line  at  http://www.ferc.gov/ 
home/conferences.asp. 

Transcripts  of  the  conference  will  be 
immediately  available  from  Ace 
Reporting  Company  (202-347-3700  or 
1-800-336-6646)  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission's  FERRIS  system  seven 
calendar  days  after  FERC  receives  the 
transcript.  Additionally,  Capitol 
Cormection  offers  the  opportunity  for 
remote  listening  of  the  conference  via 
Real  Audio  or  a  Phone  Bridge 
Connection  for  a  fee.  Persons  interested 


in  making  arrangements  should  contact 
David  Reininger  or  Julia  Morelli  at  the 
Capitol  Connection  (703-993-3100)  as 
soon  as  possible  or  visit  the  Capitol 
Connection  Web  site  at  http:// 
www.capitolconnection.org  and  click  on 
"FERC." 

For  more  information  about  the 
conference,  please  contact  Sarah 
McKinley  at  (202)  502-8004  or 
sarah.mckinley@ferc.gov. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-20981  Filed  8-15-03;  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-356-004] 

Canyon  Creek  Compression  Company; 
Notice  of  Filing  of  Refund  Report 

August  12,  2003. 

Take  notice  that  on  August  8,  2003, 
Canyon  Creek  Compression  Company 
(CcUiyon)  filed  a  refund  report  in  Docket 
No.  RP02-356-000. 

Canyon  states  that  the  filing  and 
refunds  were  made  to  comply  with  the 
Commission's  order  approving  the 
Stipulation  and  Agreement  (Settlement) 
in  the  captioned  docket  issued  on  May 
23,  2003.  Canyon  states  that  these 
amounts  were  paid  by  Canyon  on  July 
18,2003. 

Canyon  further  states  that  the  refund 
report  summarizes  transportation  refund 
amounts  for  the  period  December  1 , 
2002  through  May  31,  2003  pursuant  to 
Article  II  of  the  Settleinent. 

Canyon  states  that  copies  of  its  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No. 
RP02-356. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  the  protest  date  as 
shown  below.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vnvw.ferc.gov  using  the  eFiling  (FERRIS) 


link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  For  assistance, 
please  contact  FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toU- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  August  19,  2003. 

Magalie  R.  Salas.  ; 

Secretary. 

[FR  Doc.  03-21098  Filed  8-15-03;  8:45  am] 

BILUNG  COOe  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-1 55-002] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Compliance  Filing 

August  12,  2003. 

Take  notice  that  on  August  6,  2003, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  October  1,  2003. 

Third  Revised  Sheet  No.  1. 

Fourth  Revised  Sheet  No.  2. 

Substitute  First  Revised  Sheet  No.  25A. 

First  Revised  Sheet  No.  450. 

First  Revised  Sheet  No.  451. 

First  Revised  Sheet  No.  452. 

First  Revised  Sheet  No.  453. 

First  Revised  Sheet  No.  454. 

First  RevLsed  Sheet  No.  455. 

Second  Revised  Sheet  No.  440.1 

Sheet  Nos.  4402-4499. 

Gulf  South  states  that  the  referenced 
tariff^  sheets  related  to  Gulf  South's 
proposed  FSS-M  Service  (Firm  Storage 
Service — Magnolia)  are  filed  pursuant  to 
the  Commission's  directives. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
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Room  or  may 
Commission's 
www.ferc.gov 
(FERRIS)  link 
excluding  the 
docljet  numbe  r 
document.  Fo  ■ 
FERC  Online 
FERCOnlint 
free  at  (866) 
(202) 502-865^ 
strongly 
See  18  CFR 
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site  under  the 
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3e  viewed  on  the 
Web  site  at  http:// 
using  the  eLibrary 
Enter  the  docket  number 
last  three  digits  in  the 
field  to  access  the 
assistance,  please  contact 
:  Support  at 
FERCOnlineS  ipport@ferc.gov  or  toll- 
2^8-3676,  or  TTY.  contact 
The  Commission 
encourages  electronic  filings. 
2001(a)(l)(iii)  and  the 
the  Commission's  Web 
e-Filing  "  link. 
August  18,  2003. 


Linda  Mitry, 

Acting  Secretar\ 

[PR  Doc,  03-2t(  94  Filed  8-15-03;  8:45  am) 

BILUNG  COOe  6717  -01-P 


OF  ENERGY 


Federal  Energy  Regulatory 
Commission   , 

[Docket  No.  ESlij-SO-OOO] 

International  transmission  Company; 
Notice  of  AppI  cation 

August  12,  2003 

Take  notice  i  hat  on  August  5,  2003. 
International  7  ransmission  Company 
(International '  "ransmission)  submitted 
an  application  jursuant  to  section  204 
of  the  Federal    'ovver  Act  seeking 
authorization  t )  increase  the  amount  of 
long-term  debt  securities  that  it  may 
issue  from  S20  )  million  to  S210  million. 

Internationa  Transmission  also 
requests  a  wai^  er  from  the 
Commission's  i  ompetitive  bidding  and 
negotiated  plac  ement  requirements  at  18 
CFR  34.2. 

Any  person  c  esiring  to  intervene  or  to 
protest  this  filii  ig  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street  ME.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  i  "ommission's  Rules  of 
Practice  and  Pr  jcedure  (18  CFR  385.211 
and  385.214).  P  rotests  will  be 
considered  by  t  le  Commission  in 
determining  th(  appropriate  action  to  be 
taken,  but  will  lot  serve  to  make 
protestants  pari  ies  to  the  proceeding. 
Any  person  wi;  hing  to  become  a  party 
must  file  a  mot  on  to  intervene.  All  such 
motions  or  prot  ?sts  should  be  filed  on 
or  before  the  co  nment  date,  and,  to  the 
extent  applicab  e,  must  be  served  on  the 
applicant  and  c  n  any  other  person 
designated  on  t  le  official  service  list. 
This  filing  is  av  li  table  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  \  i/eb  site  at  http:// 
www.ferc.gov  ,  i  ising  the  eLibrary 


(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  2,  2003. 

Linda  Mitry. 

Acting  Secretary. 

[FR  Doc.  03-21096  Filed  8-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-471-002] 

MiGC.  Inc.;  Notice  of  Compliance  Filing 

August  8.  2003. 

Take  notice  that  on  August  5,  2003, 
MIGC,  Inc.  (MIGC)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.l,  Second  Sub  Fourth 
Revised  Sheet  No.  84,  to  become 
effective  )uly  1,  2003. 

MIGC  asserts  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  Letter  Order  issued 
August  1,  2003,  in  Docket  No.  RP03- 
471-001,  requiring  MIGC  to  revise 
certain  tariffs  which  were  filed  in 
MIGC's  Order  No.  387-R  compliance 
filing  in  RM96-1-024  made  on  July  7, 
2003. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 


Support  at 

FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date;  August  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  03-20978  Filed  8-15-03;  8:45  am) 

BILLING  CODE  871 7-01 -P 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-37(M)02] 

National  Fuel  Gas  Supply  Corporation; 
Notice  of  Compliance  Filing 

August  12,  2003. 

Take  notice  that  on  August  7,  2003, 
National  Fuel  Gas  Supp^  Corporation 
(National  Fuel)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Fourth 
Revised  Volume  No.  1,  Second  Sub. 
Fifth  Revised  Sheet  No.  458,  with  an 
effective  date  of  July  1,  2003. 

National  Fuel  states  that  the  purpose 
of  this  filing  is  to  submit  a  revised  tariff^ 
sheet  in  compliance  with  the 
Commission  letter  order  issued  on  July 
31,  2003,  in  Docket  No.  RP03-3 70-001 
and  to  conform  to  the  WGQ  Standards 
incorporated  by  Order  No.  587-R, 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 

National  Fuel  states  that  copies  of  this 
filing  were  served  upon  its  customers, 
interested  state  commissions  and  the 
parties  on  the  official  service  list 
compiled  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
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docimient.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  August  19,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-21100  Filed  8-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-1 76-091] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rates 

August  12.  2003 

Take  notice  that  on  August  6,  2003, 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  First 
Revised  Sheet  No.  26V,  to  be  effective 
August.l,  2003. 

Natural  states  that  the  purpose  of  this 
ffling  is  to  terminate,  effective  August  1, 
2003,  an  existing  negotiated  rate 
transaction  between  Natural  and  NRG 
Power  Marketing,  Inc. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  all  parties  set  out  on 
the  Commission's  official  service  list  in 
Docket  No.  RP99-1 76. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 


FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  August  18,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-21104  Filed  8-15-03;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-506-008] 

Northwest  Pipeline  Corporation;  Notice 
of  Compliance  Filing 

.^ 

August  8,  2003. 

Take  notice  that  on  August  1,  2003, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  be  effective  as  indicated. 

Third  Substitute  Eighth  Revised  Shtfet  No.  24 

(effective  February  25.  2001). 
Third  Substitute  Fifth  Revised  Sheet  No.  259 

(effective  February' 25.  2001). 
Third  Substitute  First  Revised  Sheet  No. 

278-C  (effective  February  25.  2001). 
First  Revised  Sheet  No.  278-D  (effective 

October  26.  2001). 

Northwest  states  that  this  filing 
complies  with  the  Commission's  order 
dated  July  29,  2003  in  Docket  Nos. 
RPOO-506-004,  005.  006  and  007. 
Northwest  states  that  the  proposed  tariff 
sheets  remove  previously  proposed 
restrictions  on  reductions  of  maximum 
daily  quantities  and  maximum  daily 
delivery  obligations  at  individual 
receipt  and  delivery  points  in  the  event 
of  a  partial  capacity  turnback. 
Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  each  person 
designated  on  the  official  service  list 
complied  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 


Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTVw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  August  f  3,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20977  Filed  8-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-560-000] 

OkTex  Pipeline  Company;  Notice  of 
Compliance  Filing 

August  12.  2003. 

Take  notice  that  on  August  8,  2003. 
OkTex  Pipeline  Company  (OkTex).  filed 
revised  tariff  sheets  in  compliance  with 
the  Commission's  directives  in  Order 
No.  587-R. 

OkTex  states  that  the  tariff  sheets 
reflect  the  changes  to  OkTex's  tariff  that 
result  from  the  North  American 
Standards  Board's  (NAESB)  consensus 
standards  that  were  adopted  by  the 
Commission  in  its  March  12.  2003  Order 
No.  587-R  in  Docket  No.  RM96-1-024. 
OkTex  states  that  it  will  implement  the 
NAESB  consensus  standards  for  July  1, 
2003  business,  and  the  revised  tariff 
sheets  therefore  reflect  an  effective  date  . 
of  July  1,2003. 

Ok'Tex  states  that  copies  of  the  filing 
have  been  mailed  to  all  affected 
customers  and  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Coirunission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
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;s.  Any  person  wishing  to 
y  must  file  a  motion  to 
s  filing  is  available  for 
thelCommission  in  the  Public 
Ropm  or  may  be  viewed  on 
s  Web  site  at  http:// 
gov|using  the  "eLibrary" 

Enter  the  docket  number 
last  three  digits  in  the 
field  to  access  the 
assistance,  please  contact 
Support  at 
FERCOnlineS  upport@ferc.gov  or  toll- 
2b8-3676,  or  TTY,  contact 
The  Commission 
encojirages  electronic  filings. 
2001(a)(l)(iii)  and  the 
the  Commission's  Web 
"e-Filing  '  link. 
August  19,  2003. 


L  ate: 


Magalie  R.  Sah  s. 

Secretary. 

[FR  Doc.  O3-21I01  Filed  »-15-03;  8:45  am] 

BILLING  CObc  671  -01-P 


held  I 


1  le  I 


DEPARTMEhr  r  OF  ENERGY 

Federal  Ener^  Regulatory 
Commission  1 

[Docket  No.  RTf  1-2-000  and  RM01 -12-000] 

PJM  Interconnection,  LLC;  Notice  of 
Technical  Conference  Remedying 
Undue  Discrimination  Through  Open 
Access  Transmission  Service  and 
Standard  Electricity  Market  Design 

August  7.  2003. 

Take  notice 
conference  for 
LLP,  will  be 
from  1  p.m.  to 
Time  at  the 
Street,  Wilmin  ^t 
of  the  Coram 
participate  in 

This  confere  [ice 
regional  technical 
announced  in 
this  docket  on 
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conferences  to 
market  partici 
reasonable 
wholesale  marliet 
disciissed  in 
to  tailor  the 
to  benefit 

The  Commission 
panelists  to 
conference;  it 
requests  to  m 
details  of  the 
agenda,  will  be 
subsequent  notice 
persons  may 
registration  is 


hat  a  technical 

PJM  Interconnection, 

on  August  28,  2003, 
5  p.m.  Eastern  Daylight 
Windham  Hotel,  700  King 

:on,  Delaware.  Members 
is$ion  will  attend  and 
discussions, 
is  one  of  a  series  of 
conferences 
he  White  Paper  issued  in 
April  28,  2003.  The 
J]  tends  to  use  these 
discuss  with  states  and 
[  ants  in  each  region 
timetables  for  addressing 
design  issues 
White  Paper  and  ways 
rule  in  this  proceeding 
custc(mers  within  the  region, 
is  inviting  selected 
in  this 
not  entertaining 
presentations.  FurtheY 
ci  mference,  including  the 
specified  in  a 
All  interested 
attend  the  conference,  and 
required.  However, 


the 
finil 


pai  ticipate  i 

ii 
lale 


rot: 


in-person  attendees  are  encouraged  to 
register  on-line  at  http://www.ferc.gov/ 
home/conferences.asp. 

This  technical  conference  will 
immediately  follow  a  meeting  of  the 
PJM  Members  Committee,  which  will  be 
held  that  morning  at  the  same  location. 
PJM  offers  a  web  broadcast  of  its 
meeting  through  the  PJM  Web  site  and 
will  also  broadcast  the  FERC  technical 
conference.  To  access  the  web 
broadcast,  go  to  http://www.pjm.com/ 
committees/members/members.html.  To 
access  the  broadcast  window  directly, 
go  to  http://events01.activate.net/pmtv/ 
pjm/ 10064/. 

Transcripts  of  the  conference  will  be 
immediately  available  from  Ace 
Reporting  Company  (202-347-3700  or 
1-800-336-6646)  for  a  fee.  They  will  be 
available  for  the  public  on  the 
Commission's  FERRIS  system  seven 
calendar  days  after  FERC  receives  the 
transcript.  Additionedly,  Capitol 
Connection  offers  the  opportimity  for 
remote  listening  of  the  conference  via 
Real  Audio  or  a  Phone  Bridge 
Connection  for  a  fee.  Persons  interested 
in  making  arrangements  should  contact 
David  Reininger  or  Julia  Morelli  at  the 
RTOl-2-000  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
h  ttp  ://www.  capitolconnection .  org  and 
click  on  "FERC." 

In  addition,  for  more  information 
about  the  conference,  please  contact 
Sarah  McKinley  at  (202)  502-8004  or 
sarah.mckinley@ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20980  Filed  8-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 

Commission 

[Docket  No.  RP03-559-000] 

Questar  Pipeline  Company;  Notice  of 
Tariff  Filing 

August  8,  2003. 

Take  notice  that  on  August  5,  2003, 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1, 
Fifth  Revised  Sheet  No.  169,  to  be 
effective  September  5,  2003. 

Questar  states  that  it  is  proposing  to 
update  10.5(b)  to  the  General  Terms  and 
Conditions  of  part  3  of  its  tariff  to  be 
more  consistent  with  the  economic  and 
operational  conditions  of  open-access 
storage  service  and  to  promote  efficient 
utilization  of  Questar's  Clay  Basin 


storage  capacity.  Under  Questar's 
proposed,  FSS  shippers  will  be  notified 
at  least  six  months  prior  to  their 
contract  expiration  date  to  withdraw 
their  remaining  working  gas  or  to 
transfer  it  to  another  Clay  Basin  storage 
or  park  and  loan  account. 

Questar  states  that  in  light  of  the 
flexibility  that  its  tariff  provides,  there 
are  ample  opportimities  for  shippers  to 
withdraw  their  gas  or  make  other 
arrangements  for  disposition  of  their  gas 
from  the  Clay  Basin  storage  reservoir 
prior  to  the  time  of  contract. 

Under  its  proposal,  Questar  states  that 
it  will,  within  two  business  days  after 
expiration  or  termination  of  the  service 
agreement,  hold  a  bid  period  of  ten  days 
to  sell,  at  the  highest  rate  per  Dth,  any 
gas  remaining  in  the  FSS  shipper's 
account.  Questar  asserts  that  any 
remaining  gas  unsold  after  the  bid  ' 

period  will  be  subsequently  sold  on  a 
first-come,  first-served  basis.  Questar 
explains  that  upon  receipt  of  payment 
from  all  sales,  proceeds  will  be 
distributed  to  the  shipper  less  any 
administrative  costs  incurred  by 
Questar.  Questar  further  explains  that 
each  purchasing  shipper  will  have  15 
days  to  withdraw  or  transfer  its  gas  to 
a  storage  or  park  and  loan  account  after 
payment  has  been  received  by  Questar. 
Questar  believes  that  these  changes 
balance  its  needs  with  those  of  its 
customers. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  its  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.feTC.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport®ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
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(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  August  18,  20Q3. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20979  Filed  8-15-03;  8:45  am] 

BiLUNG  CODE  STir-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-561-000] 

Questar  Southern  Trails  Pipeline 
Company;  Notice  of  Tariff  Filing 

August  12,  2003. 

Take  notice  that  on  August  8,  2003, 
Questar  Southern  Trails  Pipeline 
Company  (Southern  Trails)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
tariff  sheets,  to  be  effective  September  3, 
2003: 

Second  Revised  Sheet  No.  1. 
Second  Revised  Sheet  No.  30. 
Second  Revised  Sheet  No.  112. 
YMt  Revised  Sheet  No.  113. 
Sheet  Nos.  114  through  118. 

Southern  Trails  states  that  it  is 
proposing  to  revise  its  tariff  to  describe 
its  ability  to  provide  its  customers  with 
specific  types  of  non-discriminatory 
discounts  that  will  not  be  considered  as 
material  deviations  from  Southern 
Trails'  forms  of  service  agreements. 
Southern  Trails  states  that  under  its 
proposed  tariff  language,  eligible 
discounts  will  result  in  rates  between 
Southern  Trails'  maximiun  and 
minimum  rates  for  service  under  rate 
schedules  of  its  tariff.  Southern  Trails 
asserts  that  approval  of  these  discount 
provisions  will  enhance  Southern 
Trails'  flexibility  to  provide 
transportation  discounts  in  a  variety  of 
situations  that  the  Commission  has 
previously  recognized  as  appropriate, 
and  reduce  the  need  and  administrative 
biuden  of  filing  discounted  agreements 
with  the  Commission  as  non- 
conforming service  agreements. 

Southern  Trails  states  that  a  copy  of 
this  filing  has  been  served  upon  its 
customers  and  the  Public  Service 
Commissions  of  Utah,  New  Mexico, 
Arizona,  and  California. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 


385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protRStants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676.  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Comment  Date:  August  20,  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-21102  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  6717-ai-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-1 01 2-000] 

RAM  Energy  Products,  L.L.C.;  Notice 
of  Issuance  of  Order 

August  11,2003. 

RAM  Energy  Products,  Inc.  (REP)  filed 
an  application  for  market-based  rate 
authority,  with  an  accompanying  tariff. 
The  proposed  tariff  provides  for 
wholesale  sales  of  capacity,  energy,  and 
ancillary  services  at  market-based  rates, 
the  resale  of  firm  transmission  rights 
and  reassigiunent  of  transmission 
capacity.  REP  also  requested  waiver  of 
various  Commission  regulations.  In 
particular,  REP  requested  that  the 
Commission  grant  blanket  approval 
imder  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liability  by  REP. 

On  July  25,  2003,  pursuant  to 
delegated  authority,  the  Director, 
Division  of  Tariffs  and  Market 
Development — South,  granted  the 
request  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 


liability  by  REP  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214). 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  August 
25,  2003. 

Absent  a  request  to  be  heard  in 
opposition  by  the  deadline  above,  REP 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  surety,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  REP, 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  REP's  issuances  of  securities 
or  assumptions  of  liability. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.ferc.gov ,  using 
the  "FERRIS"  link.  Enter  the  docket 
number  excluding  the  last  three  digits  in 
the  docket  number  filed  to  access  the 
document.  Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas. 

Secretary. 

[FR  Doc.  03-20965  Filed  8-15-03;  8:45  am] 

BILLING  COOE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER03-4»-000] 

Riverside  Energy  Center,  LLC;  Notice 
of  issuance  of  Order 

August  7,  2003. 

Riverside  Energy  Center,  LLC 
(Riverside)  filed  an  application  for 
market -based  rate  authority,  with  an 
accompanying  rate  tariff.  "The  proposed 
rate  tariff  for  sales  of  capacity,  energy. 
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certain  ancill  ary  services  at  market- 
based  rates,  a  nd  the  reassignment  of 
transmission  capacity  and  the  resale  of 
transmis  sion  rights.  Riverside  also 
waiver  of  various  Commission 
particular,  Riverside 
the  Conmiission  grant 
approval  under  18  CFR  part  34 
i;  isuances  of  securities  and 
)f  liability  by  Riverside. 
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Decemt  er  9,  2002,  pursuant  to 
aut  lority,  the  Director, 
Tariffs  and  Market 

South,  granted  the 
bli  inket  approval  under  part 
the  following: 

desiring  to  be  heard  or  to 
bli  nket  approval  of 

s  ?curities  or  assumptions  of 
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intervene  or  protest  with  the 
Regulatory  Commission, 
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he  eby  given  that  the 
1  ing  motions  to  intervene 
set  forth  above,  is  August 


Absent  a  ret  uest  to  be  heard  in 
opposition  by  the  deadline  above. 
Riverside  is  ai  thorized  to  issue 
securities  and  assume  obligations  or 
liabilities  as  a  guarantor,  indorser, 
surety,  or  othe  rwise  in  respect  of  any 
security  of  an(  ther  person;  provided 
that  such  issui  nee  or  assumption  is  for 
some  lawful  o  )ject  within  the  corporate 
purposes  of  Ri  i^erside.  compatible  with 
the  public  interest,  and  is  reasonably 
necessary  or  a  )propriate  for  such 
purposes. 

The  Commi;  sion  reserves  the  right  to 
require  a  furth  ;r  showing  that  neither 
public  nor  prii  ate  interests  will  be 
adversely  affe(  ted  by  continued 
approval  of  Ri'  'erside's  issuances  of 
securities  or  a:  sumptions  of  liability. 

Copies  of  thi :  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Brai  ch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Commission's 
Web  site  at  hit  j://www.ferc.gov ,  using 
the  "FERRIS"  ink.  Enter  the  docket 
niunber  excluc  ing  the  last  three  digits  in 
the  docket  nun  iber  filed  to  access  the 
document.  Cor  mients,  protests,  and 
interventions  r  lay  be  filed  electronically 
via  the  interne  in  lieu  of  paper.  See  18 
CFR  385.2001(  i){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  '  e-Filing"  link.  The 


Commission  strongly  encourages 
electronic  filings,      i 

Linda  Mitry, 

Acting  Secretary. 

|FR  Doc.  03-20964  Filed  8-15-03;  8:45  am] 

BIUJNQ  C006  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  OROa-6-000] 

Sinclair  Oil  Corporation,  Complainant, 
V.  ChevronTexaco  Pipeline  Company, 
Respondent;  Notice  of  Complaint 
Requesting  Fast  Tracic  Processing 

August  7,  2003. 

Take  notice  that  on  August  6,  2003, 
Sinclair  Oil  Corporation  (Sinclair) 
tendered  for  filing  a  Complaint 
Requesting  Fast  Track  Processing 
against  ChevronTexaco  Pipeline 
Company  (CPL). 

Sinclair  states  that  it  is  an  interstate 
shipper  of  jet  fuel  on  a  pipeline  that  CPL 
owns  and  operates  between  Salt  Lake 
Station,  Davis  County,  Utah  and  Salt 
Lake  Mimicipal  Airport,  Salt  Lake  City, 
Utah.  Sinclair  alleges  that  the  CPL 
pipeline  is  necessarily  engaged  in 
interstate  commerce  and  is  therefore 
subject  to  FERC  regulation,  and  that  CPL 
is  obligated  to  file  a  tariff  with  FERC 
with  respect  to  that  pipeline  in 
accordance  with  section  342.2  of  the 
Commission's  regulations.  Sinclair 
alleges  that  CPL  has  violated  the 
Interstate  Commerce  Act  by  failing  to 
file  a  tariff  with  the  Commission  for  this 
pipeline. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  the  comment 
date  below.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


assistance,  please  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
bee  at  (866)  208-3676.  or  for  TTY, 
contact  (202)  502-8659.  The  answer  to 
the  complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  August  26,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-20966  Filed  8-15-03:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP03-352-002] 

Southern  Star  Central  Gas  Pipeline, 
Inc.;  Notice  of  Tariff  Filing 

August  12,  2003. 

Take  notice  that  on  August  6,  2003. 
Southern  Star  Central  Gas  Pipeline.  Inc. 
(Southern  Star)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  the  tariff  sheets  listed 
below  to  become  effective  May  1.  2003: 

Substitute  Original  Sheet  No.  5. 
Substitute  Original  Sheet  No.  400. 
Substitute  Original  Sheet  No.  408. 
Substitute  Original  Sheet  No.  416. 
Substitute  Original  Sheet  No.  423. 
Substitute  Original  Sheet  No.  430. 
Substitute  Original  Sheet  No.  438. 
Substitute  Original  Sheet  No.  444. 
Substitute  Original  Sheet  No.  451. 
Substitute  Original  Sheet  No.  456. 
Substitute  Original  Sheet  No.  457. 
Substitute  Original  Sheet  No.  462. 
Substitute  Original  Sheet  No.  500. 

Southern  Star  states  that  the  purpose 
of  this  filing  is  to  correct  an  inadvertent 
error  in  their  April  25.  2003  filing  by 
changing  the  company  description  to  "a 
Delaware  corporation"  on  the  applicable 
tariff  sheets  from  the  incorrect 
description  "a  Delaware  limited  liability 
company". 

Southern  Star  states  that  copies  of  the 
filing  are  being  served  upon  Southern 
Star's  jurisdictional  customers  and 
interested  state  commissions,  and  those 
parties  appearing  on  the  official  service 
list  for  this  docket. 

Any  person  desiring  to  protest  said 
filing  ^ould  file  a  protest  writh  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  §  385.211  of 
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the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  eFiling  (FERRIS) 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  please  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov..oT  toU- 
fi-ee  at  (866)  208-3676.  or  TTY.  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  Web 
site  under  the  "e-Filing"  link. 
Protest  Date:  August  18,  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-21099  Filed  8-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-059] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

August  12,  2003. 

Take  notice  that  on  August  5,  2003, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff.  First 
Revised  Volume  No.  1.  Third  Revised 
Sheet  No.  21,  Second  Revised  Sheet  No. 
22  and  Third  Revised  Sheet  No.  22A,  to 
be  effective  August  5.  2003. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20,  1997,  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado 's  Tariff  to  reflect 
negotiated-rate  contracts  with  BP  Energy 
Co.  and  Chevron  USA,  Inc. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  §  385.211  of 
the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  no*  serve  to  make 
protestants  parties  to  the  proceedings. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WH'w.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Commission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 
Protest  Date:  August  18.  2003. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-21103  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP03-346-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Application 

August  12.  2003, 

Take  notice  that  on  August  4,  2003, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco),  pursuant  to  and 
in  accordance  with  Section  7(b)  of  the 
Natural  Gas  Act  (NGA)  and  part  157  of 
the  Commission's  Regulations,  filed  an 
application,  in  abbreviated  form,  in 
Docket  No.  CP03-346-000  for  an  order 
permitting  and  approving  the 
abandonment  of  storage  service  under 
Rate  Schedule  LG-A  provided  to  UGI 
Utilities.  Inc..  as  more  fully  described 
therein. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  §  154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
vtrww.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  please  contact 
FERC  Online  Support  at 
FERCOnlineSupport@ferc.gov  or  toll- 
fi-ee  at  (866)  208-3676,  or  TTY,  contact 
(202)  502-8659.  The  Conumission 
strongly  encourages  electronic  filings. 
See  18  CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Take  further  notice  that,  pursuant  to 
the  authority  contained  in  and  subject  to 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  on  this 
application  if  no  petition  to  intervene  is 
filed  within  the  time  required  herein,  if 
the  Commission  on  its  own  review  of 
the  matter  finds  that  a  grant  of  the 
abandonment  of  service  is  required  by 
the  public  convenience  and  necessity.  If 
a  protest  or  petition  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  ovm  motion  helieves 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given.  Under  the  procedure  herein 
provided  for.  unless  otherwise  advised, 
it  will  be  unnecessary  for  Transco  to 
appear  or  be  represented  at  the  hearing. 

Comment  Date:  August  25.  2003. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-21095  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOa-487-^02  and  RP01-14- 
002] 

Tuscarora  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

August  12,  2003. 

Take  notice  that  on  August  4,  2003. 
Tuscaroia  Gas  Transmission  Company 
(Tuscarora)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff  Original  Volume  No. 
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1 .  the  revisec  tariff  sheets  listed  on 
Appendix  A  )f  the  filing. 

Tuscarora  !  tates  that  the  purpose  of 
this  filing  is  t  a  comply  with  the 
Commission' !  July  3,  2003,  order  on 
Tuscarora's  C  rder  No.  637  compliance 
fihng  submiti  ed  on  May  13.  2002.  in  the 
captioned  pn  ceedings. 

Tuscarora  s  tates  that  copies  of  its 
filing  have  be  en  mailed  to  all  affected 
customers  am  1  interested  state 
commissions,  as  well  as  those  persons 
listed  on  the  ( ^onunission's  official 
service  list  in  these  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  ile  a  protest  with  the 
Federal  Energ  y  Regulatory  Commission, 
888  First  Stre  it,  NE..  Washington,  DC 
20426,  in  accdrdance  with  §385.211  of 
the  Commissi  )n"s  Rules  and 
Regulations.  J  11  such  protests  must  be 
filed  in  accor(  ance  with  §  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  t  le  appropriate  action  to  be 
taken,  but  wil  not  serve  to  make 
protestants  pa  -ties  to  the  proceedings. 
This  filing  is  a  vailable  for  review  at  the 
Commission  i  i  the  Public  Reference 
Room  or  may  ie  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  ising  the  "FERRIS"  link. 
Enter  the  doci  et  number  excluding  the 
last  three  digil  s  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  pie  ase  contact  FERC  Online 
Support  at 

FERCOnlineS\  'pport@ferc.gov  or  toU- 
fi-ee  at  (866)  2(  8-3676,  or  TTY,  contact 
(202)  502-865  ).  The  Commission 
strongly  encoi.  rages  electronic  filings. 
See  18  CFR  38  j.2001(a)(l)(iii)  and  the 
instructions  oi  the  Commission's  Web 
site  under  the  'e- Filing"  link. 

Protest  Date  August  18,  2003. 

Magalie  R.  Salai ;, 

Secretary. 

[PR  Doc.  03-209  76  Filed  8-15-03;  8:45  am] 

BHJJNG  CODE  6717  «1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission   I 

[Docket  No.  ELap-207-002,  et  al.] 

PM  interconnection,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Rlings 


Jnfe 


August  8,  2003 

The  followi 
with  the  Comnji 
listed  in  i 
docket  classifidation 


filings  have  been  made 
ssion.  The  filings  are 
order  within  each 


1.  PJM  Interconnection,  L.L.C 

[Docket  No.  ELO3-207-OO2] 

Take  notice  that  on  July  23.  2003,  PJM 
Interconnection,  L.L.C.  (PJM)  filed  a 
redlined  version  of  Original  Sheet  No. 
523E  that  was  inadvertently  omitted 
from  the  July  22,  2003  compliance  filing 
to  PJM's  Open  Access  Transmission 
Tariff. 

CoiTiinenf  Date;  August  18,  2003. 

2.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER03-242-003I 

Take  notice  that  on  July  28.  2003,  PJM 
Interconnection.  L.L.C.  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
letter  advising  the  Commission  that 
there  are  no  pending  or  effective  PJM 
tariff  sheets  that  reflect  American 
Electric  Power  Service  Corporation's 
(AEP)  rates  or  revenue  requirement 
originally  filed  by  AEP  in  the  above 
proceeding  Tariff  references  to  AEP's 
rates  and  revenue  requirement  were 
removed  by  the  May  1,  2003  compliance 
filing  in  the  above  docket. 

Comment  Date:  August  20.  2003. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

(Docket  Nos.  ER03-366-004,  ER03-368-005J 

Take  notice  that  on  August  4.  2003, 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
tendered  for  filing  proposed  revisions  to 
the  Midwest  ISO  Open  Access 
Transmission  Tariff  (Tariff),  FERC 
Electric  Tariff.  Second  Revised  Volume 
No.  1,  in  compliance  with  the 
Commission's  Order  in  Midwest 
Independent  Transmission  System 
Operator,  Inc.,  104  FERC  \  61.027 
(2003).  The  Midwest  ISO  respectfully 
requests  that  the  Commission  grant  the 
effective  date  of  January  1.  2003  for  the 
proposed  revisions  to  the  Midwest  ISO 
Tariff  submitted  herewith. 

The  Midwest  ISO  states  that  it  has 
served  copies  of  its  filing  on  all  affected 
customers.  In  addition,  the  Midwest  ISO 
states  it  has  electronically  served  a  copy 
of  this  filing,  without  attachments,  upon 
all  Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Conmiittee 
participants,  as  well  as  aU  state 
commissions  within  the  region.  In 
addition.  Midwest  ISO  states  that  the 
filing  has  been  electronically  posted  on 
the  Midwest  ISO's  Web  site  at 
www.midwestiso.org  under  the  heading 
"Filings  to  FERC"  for  other  interested 
parties  in  this  matter.  The  Midwest  ISO 
states  that  it  will  provide  hard  copies  to 
any  interested  parties  upon  request. 


Comment  Date:  August  25,  2003. 

4.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ES03-47-0001 

Take  notice  that  on  August  1,  2003, 
Soyland  Power  Cooperative.  Inc. 
(Soyland)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
enter  into  a  short-term  secured  line  of 
credit  agreement  not  to  exceed  $18 
million  with  the  National  Rural  Utilities 
Cooperative  Finance  Corporation. 

Soyland  also  requests  a  waiver  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  requirements 
at  18  CFR  34.2. 

Comment  Date:  August  29,  2003. 

5.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ES03-48-O00J 

Take  notice  that  on  August  1,  2003. 
Soyland  Power  Cooperative.  Inc. 
(Soyland)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
enter  into  a  long-term  secured  note  not 
to  exceed  $2,858,000  with  the  National 
Rural  Utilities  Cooperative  Finance 
Corporation. 

Soyland  also  requests  a  waiver  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  requirements 
at  18  CFR  34.2. 

Comment  Date:  August  29,  2003. 

6.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ES03-49-000] 

Take  notice  that  on  August  1,  2003. 
Soyland  Power  Cooperative.  Inc. 
(Soyland)  submitted  an  application 
pursuant  to  section  204  of  the  Federal 
Power  Act  seeking  authorization  to 
enter  into  a  long-term  secured  note  not 
to  exceed  $20  million  with  the  National 
Rural  Utilities  Cooperative  Finance 
Corporation. 

Soyland  also  requests  a  waiver  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  requirements 
at  18  CFR  34.2. 

Comment  Date:  August  29.  2003. 

Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
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motions  or  protests  should  be  filed  on 
or  before  the  comment  date.  and.  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20973  Filed  8-15-03:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  EC03-1 19-000,  et  al.] 

Wisconsin  Electric  Power  Company,  et 
al.;  Electric  Rate  and  Corporate  Filings 

August  7,  2003. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Wisconsin  Energy  Corporation, 
Wisconsin  Electric  Power  Company, 
W.E.  Power  LLC,  Port  Washington 
Generating  Station  LLC 

[Docket  Nos.  EC03-119-000  and  EL03-218- 
OOOJ 

Take  notice  that  on  August  4,  2003, 
Wisconsin  Energy  Corporation, 
Wisconsin  Electric  Power  Company,   . 
W.E.  Power  LLC,  and  Port  Washington 
Generating  Station  LLC  (Port 
Washington)  filed  an  Application  for 
Approval  of  the  Disposition  of 
Jurisdictional  Facilities  Under  Section 
203  of  the  Federal  Power  Act,  16  U.S.C. 
Section  824b  (2000),  and  a  Petition  for 
Declaratory  Order  relating  to  the  transfer 
of  certain  jurisdictional  interconnection 
facilities  associated  with  generating 
assets  being  constructed  by  Port 
Washington. 

Comment  Date:  August  27,  2003. 


2.  Duke  Energy  Fayette,  LLC 

(Docket  No.  ER03-794-002J 

Take  notice  that  on  August  4,  2003, 
Duke  Energy  Fayette,  LLC  (Duke 
Fayette)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  compliance  filing  in 
accordance  with  the  Commission's 
order  issued  July  18,  2003  in  Docket 
Nos.  ER03-794-000  and  001.  Duke 
Fayette  states  that  it  has  served  copies 
of  the  filing  on  the  Pennsylvania  Public 
Utility  Conunission  and  the  persons  on 
the  service  list  in  Docket  No.  ER03-794. 

Comment  Date.- August  25.  2003. 

3.  Western  Systems  Power  Pool,  Inc. 

[Docket  No.  ER03-1 149-000] 

Take  notice  that  on  August  1,  2003, 
the  Western  Systems  Power  Pool,  Inc. 
(WSPP)  submitted  changes  to  the  WSPP 
Agreement  intended  to  update  or  clarify 
certain  provisions  of  the  Agreement. 
The  WSPP  seeks  an  effective  date  of 
October  1,  2003,  for  these  changes. 

WSPP  states  that  copies  of  the 
transmittal  letter  have  been  served  on 
all  state  commissions  within  the  United 
States.  This  filing  also  has  been  posted 
on  the  WSPP  homepage 
(www.wspp.org)  thereby  providing 
notice  to  all  WSPP  members. 

Comment  Date:  August  22.  2003. 

4.  Texxon  Utilities,  Ltd.  Co. 

[Docket  No.  ER03-1 150-000) 

Take  notice  that  on  August  1,  2003, 
Texxon  Utilities,  Ltd.  Co.  (Texxon) 
tendered  for  filing  with  the  Commission 
for  acceptance  of  Texxon  Rate  Schedule 
FERC  No.  1 ;  the  granting  of  certain 
blanket  approvals,  including  the 
authority  to  sell  electricity  at  market 
based  rates;  and  the  waiver  of  certain 
Commission  regulations. 

Texxon  states  that  it  intends  to  engage 
in  wholesale  electric  power  and  energy 
purchases  and  sales  as  a  marketer. 
Texxon  states  that  it  is  not  in  the 
business  of  generating  or  transmitting 
electric  power. 

Comment  Date:  August  22.  2003. 

5.  PJM  Interconnection  L.L.C. 

[Docket  No.  ER03-1 152-000] 

Take  notice  that  on  August  1,  2003, 
PJM  Interconnection.  L.L.C.  (PJM) 
submitted  for  filing  an  Interconnection 
Service  Agreement  (ISA)  among  PJM. 
The  American  Sugar  Refining  Company, 
and  Baltimore  Gas  and  Electric 
Company. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  a  July  2.  2003 
effective  date  for  the  ISA. 

PJM  states  that  copies  of  this  filing 
were  served  upon  the  parties  to  the 


agreements  and  the  state  regulatory 
commissions  within  the  PJM  region. 
Comment  Date:  August  22,  2003. 

6.  PJM  Interconnection  L.L.C. 

(Docket  No.  ER03-1 153-000] 

Take  notice  that  on  August  1.  2003, 
PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing  an  Interconnection 
Service  Agreement  (ISA)  among  PJM, 
PSEG  Fossil,  L.L.C,  and  Public  Service 
Electric  and  Gas  Company,  an  interim 
ISA  between  PJM  and  PSEG  Power  LLC 
and  two  notices  of  cancellation  for 
interim  ISAs  that  have  terminated  or 
been  superseded. 

PJM  requests  a  waiver  of  the 
.  Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties.  PJM  states  that 
copies  of  this  filing  were  served  upon 
the  parties  to  the  agreements  and  the 
state  regulatory  commissions  within  the 
PJM  region. 

Comment  Date:  August  22,  2003. 

7.  American  Transmission  Systems, 
Incorporated 

[Docket  No.  ER03-1 157-000] 

Take  notice  that  on  August  4,  2003, 
American  Transmission  Systems, 
Incorporated  (ATSI)  submitted  for  filing 
an  Agreement  for  Construction. 
Operation,  and  Compensation  of 
Delivery  Points  (Agreement)  between 
ATSI  and  the  Village  of  Edgerton,  Ohio. 
ATSI  states  that  it  provides  network 
integration  transmission  service  under 
its  Open  Access  Transmission  Tariff  to 
American  "Municipal  Power — Ohio,  Inc. 
on  behalf  of  Edgerton  and  other 
municipal  electric  systems.  ATSI  states 
that  the  purpose  of  the  Agreement  is  to 
add  a  69  kV  deliver)'  point  for  Edgerton. 
ATSI  is  requesting  an  effective  date  of 
August  1,  2003  for  the  Service 
Agreement. 

ATSI  states  that  copies  of  this  filing 
were  served  on  the  representatives  of 
the  Village  of  Edgerton,  American 
Municipal  Power — Ohio,  Inc.,  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  Date:  August  25.  2003. 

8.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-1 158-000] 

Take  notice  that  on  August  4,  2003, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
pursuant  to  Section  35.15  of  the  Federal 
Energy  Regulatory  Commission's 
regulations,  18  CFR  Section  35.15,  a 
Notice  of  Termination  of  an  Amended 
and  Restated  Interconnection  and 
Operation  Agreement  between 
Columbus  Southern  Power  Company 
and  Duke  Energy  Franklin,  L.L.C. 
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10.  American]  Electric  Power  Service 
Corporation 

(Docket  No.  ER  ).J-1 160-000] 

Take  notice  that  on  August  4,  2003, 
American  Ele  :tric  Power  Service 
Corporation  (.  ^PSC)  tendered  for  filing 
with  the  Fede  ral  Energy  Regulatory 
Commission  ( [Commission)  a  Notice  of 
Termination  c  f  an  Amended 
Interconnectii  m  and  Operation 
Agreement  be  ween  Appalachian  Power 


Company  andl 


designated  as  Second  Revised  Service 


Agreement  N( 
Electric  Powe 
Open  Access 


AEPSC  reqi  ests  an  effective  date  of 
July  17,  2003.  AEPSC  states  that  a  copy 
of  the  filing  w  is  served  upon  Mirant 
Danville,  L.L.l  1.  and  the  Virginia  State 
Corporation  C  ammission. 

Comment  Dite:  August  25,  2003. 
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that  on  August  4,  2003, 
Engh  nd  Power  Pool  (NEPOOL) 
C  jmmittee  filed  to 
nembership  of  PG&E 
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s  Committee  states 
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regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  August  25,  2003. 

12.  International  Energy  Consultants, 
Inc. 

(Docket  No.  ER03-1 163-000] 

Take  notice  that  on  August  4,  2003, 
International  Energy  Consultants,  Inc. 
filed  a  request  for  termination  of  their 
market-based  rate  authority  pursuant  to 
the  Conunission's  Rules,  18  CFR  35.15. 

Comment  Date:  August  25,  2003. 
Standard  Paragraph 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federed  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  situ  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  1 8 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-21050  Filed  8-15-03;  8:45  am] 

BILUNG  oboe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  5334-019] 

Charter  Township  of  YpsilantI, 
Michigan;  Notice  of  Availability  of 
Environmental  Assessment 

August  12.  2003. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission  (Commission  or  FERC) 
regulations  contained  in  the  Code  of 
Federal  Regulations  (CFR)  (18  CFR  part 
380  [FERC  Order  No.  486,  52  FR 
47897]),  the  Office  of  Energy  Projects 
staff  (staff)  reviewed  the  application  for 
a  new  major  license  for  the  Ford  Lake 
Hydroelectric  Project,  located  on  the 
Huron  River  in  Ypsilanti  Township, 
Washtenaw  County,  Michigan,  and 
prepared  an  environmented  assessment 
(EA)  for  the  project. 

The  EA  contains  staffs  analysis  of  the 
potential  environmental  effects  of  the 
project  and  concludes  that  licensing  the 
project,  with  staffs  recommended 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

A  copy  of  the  EA  is  available  for     ' 
review  at  the  Commission  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  ,  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number, 
excluding  the  last  three  digits,  to  access 
the  document.  For  assistance,  contact 
FERC  Online  Support  at 
FERCOnIineSupport@ferc.gov  or  toll- 
free  at  (866)  208-3676,  or  for  TTY, 
contact  (202)  502-8659. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  affix 
"Ford  Lake  Hydroelectric  Project  No. 
5334,"  to  all  comments.  For  further 
information,  please  contact  Monte  Ter 
Haar  at  (202)  502-6035  or  at 
monte.terhaar@ferc.gov. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Linda  Mitry, 

Acting  Secretary. 

[PR  Doc.  03-21093  Filed  8-15-03;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12454-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

August  7.  2003. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/Appi/cation;  Preliminary 
Permit. 

b.  Project  No.:  12454-000. 

c.  Date  filed:  April  8,  2003,  and 
supplemented  on  June  2,  2003. 

d.  App/icant;  Energie  Group. 

e.  Name  of  Project:  Williams  Energy 
Project. 

f.  Location:  On  the  East  Fork  of  the 
White  River,  in  Lawrence  County, 
Indiana.  The  owner  of  the  existing 
facilities  is  the  Indiana  Department  of 
Natural  Resources. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Ms.  Stacy  L. 
Harriott,  Energie  Group,  643  Monroe 
Street,  Suite  104,  Sheboygan  Falls,  WI 
53085,  (920)  467-9048. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  280-foot-long,  21.7-fo6t-high 
dam,  (2)  an  existing  reservoir  having  a 
surface  area  of  263  acres  with  a  storage 
capacity  of  4010  acre-feet  and  a  normal 
water  surface  elevation  of  480  feet 
NGVD,  (3)  an  existing  powerhouse 
containing  four  existing  generating  units 
and  one  proposed  generating  unit 
having  a  total  installed  capacity  of  4250 
kW,  (4)  an  existing  Transmission  line, 
and  (5)  appurtenant  facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be 
21.286  GWh  and  would  be  sold  to  a 
local  utility. 


1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSuppormferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  [see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminar)'  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s]  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis. 


preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NO-nCE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION". 
"PROTEST  ".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

s.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
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Linda  Mitry, 

Acting  t 

[FR  Doc.  03-2^)968  Filed  8-15-03;  8:45  am] 
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Commission 

[Proiect  No.  11460-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Ptotests,  and  Comments 
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b.  Project 

c.  Datefi 

d.  Applicai  If 
Groundwater 

e.  Name  oj 
Groundwater 

f.  Location 
Gooding  Couhty 
owns  or  contfols 
needed  for 

g.  Filed 
/ct.  16U.S.C 

h.  Applicai  \t 
North  Snake 
East  Main,  Ji 
8995. 

i.  FERC 
502-6062. 

j.  Deadline 
protests,  and 
days  from  the 
notice. 

The  Commlss 
and  Procedur  j 
flling  docum^its 
to  serve  a 
each  person 
for  the  projecl 
files  comm 
Commission 
issue  that  ma] 
of  a  particulai 
must  also 
on  that 

k.  Descripti 
proposed  protect 
The  existing 
existing  6, 
pipeline,  (.3) 
to  be  modifiet 
foot-long,  24 
a  proposed 
generating 


that  the  following 
application  has  been  filed 
Conimission  and  is  available 
i  pection: 
•/.  \pplication:  Preliminary 


I'Jo. 


cop/ 
ill 


len  s 


sene 
resour  ce 


7  in 


an  I 


un  t 


12460-000. 
•July  14,2003. 
North  Snake 
District. 
>/|Pro/ecf ;  North  Snake 
Project. 

On  Curren  Ditch,  in 
,idaho.  The  applicant 
by  eaesment  all  lands 
project. 
Puisuant  to:  Federal  Power 
791(a)-825(r). 
Contact:  Mr.  Jeff  Martin, 
I  Groundwater  District,  152 
e^me,  ID  83338,  (208J  324- 

Ckiktact:  Robert  Bell,  (202) 

^or  filing  comments, 
notions  to  intervene:  60 
issuance  date  of  this 


ion's  Rules  of  Practice 
require  all  interveners 

with  the  Commission 
of  that  document  on 
the  official  service  list 
Further,  if  an  intervener 
or  documents  with  the 
I  elating  to  the  merits  of  an 
affect  the  responsibilities 
resource  agency,  they 
a  copy  of  the  document 
agency. 
of  Project:  The 
would  consist  of:  (1) 
I  iversion  structure,  (2)  an 
700(-foot-long,  36"  diameter 
existing  intake  structure 
(4)  a  proposed  1,996- 
inch  diameter  penstock,  (5) 
pa  werhouse  with  one 
having  an  installed 


capacity  of  180  kW,  (6)  a  proposed 
1,320-foot-long  transmission  line,  and 
(7)  appurtenant  facilities. 

The  applicant  estimates  that  the 
average  annual  generation  would  be  490 
MWh  and  would  be  sold  to  a  local 
utility. 

1.  This  filing  is  available  for  reviev/  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m..  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
apphcation  no  later  than  30  days  after 
the  specified  comment  dSie  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  conunent  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 


p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  an  original 
and  eight  copies  to:  Magalie  R.  SaJas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Fihng"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

s.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
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Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linda  Mitry, 

Acting  Secretary. 

[FR  Doc.  03-20969  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  12461-000] 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

August  7,  2003. 

"Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit.  , 

b.  Project  No.:  12461-000. 

c.  Date  filed:  July  8,  2003. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  of  Project:  Allegheny  Lock 
and  Dam  #3  Project. 

f.  Location:  On  the  Allegheny  River, 
in  Allegheny  County,  Pennsylvania, 
utilizing  Allegheny  Lock  and  Dam  3 
which  is  administered  by  the  U.S.  Army 
Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street,  Akron,  OH 
44301,  (330)  535-7115. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  utilizing  the  U.S. 
Army  Corps  of  Engineer's  existing 
Allegheny  Lock  and  Dam  3  and 


reservoir  would  consist  of:  (1)  Ten 
proposed  60-foot-long,  72-inch  diameter 
steel  penstocks,  (2)  a  proposed 
powerhouse  containing  ten  generating 
units  having  a  total  installed  capacity  of 
10  MW;  (3)  a  proposed  1-mile-long  14.7 
transmission  line;  and  (4)  appmlenant 
facilities. 

The  project  would  have  an  annual 
generation  of  61  GWh  that  would  be 
sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  toll-free  1-866-208- 
3676  or  e-mail 

FERCOnlineSupport@ferc.gov.  For  TTY, 
call  (202)  502-8659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h 
above. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development  , 

Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 


application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST  ",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
docimients  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;See  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  "e- 
filing"  link.  The  Conmiission  strongly 
encourages  electronic  filing. 

s.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
cominents  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
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coiiunents  v  ithin  the  time  specified  for 
filing  comm  3nts.  it  will  be  presumed  to 
have  no  con  ments.  One  copy  of  an 
agency's  coi  unents  must  also  be  sent  to 
the  Applicai  it's  representatives. 

Linda  Mitry 

Acting  Secretin: 

IFR  Doc.  03-2  3970  Filed  8-15-03;  8:45  am] 

BHJJNG  CODE  K  17-01-P 


that  the  following 
application  has  been  filed 
Con  mission  and  is  available 
I  paction. 
\ppUcation:  New  Major 


;to. 


■  Fill  d 
lica.  It: 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commissior 

[Project  No.  2  r21 -01 3] 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms 
and  Conditi<)ns,  and  Prescriptions 

August  8.  200' 
Take  notic ; 
hydroelectric 
with  the 
for  public  in 

a.  Type  of 
License. 

b.  Project 

c.  Date 

d.  Appl 

e.  Name  of 
HydroeIectri( 

f.  Location 
in  the  town  c 
County,  Maide 
lands  within 

g.  Filed 
Act  16  U.S.C 

h.  Applicant 
Hall,  PPL 
P.O.  Box  276 
207-827- 

i.FERC 
eddie.lee@fi 

j.  Status  of 
This  appli 
filing  and  is 
analysis  at 

The  deadii 
recommen 
and  prescript 
issuance  date 
comments  an 
date  of  diis 
Rules  of 
all  intervenoii 
the  Commi 
document  on 
service  list  foi 
intervenor 
with  the 
merits  of  an 
responsibi 
agency,  they 
the  document 

Comments 
and  condition  s 


.-2721-013. 

September  28, 1998. 

PPL  Maine,  LLC. 
Project:  Howland 
Project. 

On  the  Piscataquis  River 
P  Howland,  Penobscot 

There  are  no  federal 
the  project  boundary. 

to:  Federal  Power 
791(a)— 825(r). 
Contact:  Mr.  Scott  D. 

,  LLC,  Davenport  Street, 
Milford,  ME  04461-0276, 


Pu,  ■suant 


.  Ma  ne 


-224  7 


'  Prad  ice 


issian 


fil(  IS 


ilitiits 


ret: 


ths 


Contact:  Ed  Lee, 

^■^^gov,  or  (202)  502-6082. 
Environmental  Analysis: 
icat  on  has  been  accepted  for 
r  jady  for  environmental 
time. 

for  filing  conmients, 
datons,  terms  and  conditions 
ons:  60  days  from  the 
of  this  notice,  reply 
due  105  days  from  the 
notice.  The  Conunission's 
and  Procedure  require 
filing  documents  with 
n  to  serve  a  copy  of  that 
each  person  on  the  official 
the  project.  Further,  if  an 
conmients  or  documents 
Com  nission  relating  to  the 
ijsue  that  may  affect  the 

of  a  particular  resource 

1  lust  also  serve  a  copy  of 

on  that  resource  agency. 

recommendations,  terms 

,  and  prescripdons  may 


be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  die 
instructions  on  the  Commission's  Web 
site  [http://www.ferc.gov )  under  the 
"eFiling"  link. 

k.  Description  of  the  Project:  The 
project  consists  of  the  following  existing 
facilities:  (1)  A  dam,  located  about  500 
feet  upstream  of  the  confluence  with  the 
Penobscot  River,  and  consisting  of  a 
114.5-foot-long  concrete  cutoff  wall  at 
the  north  embankment,  a  6-foot-long 
non-overflow  abutment,  a  570-foot-long 
and  about  9-foot-high  concrete  overflow 
spillway  with  3-foot  9-inch-high 
wooden  flashboards,  a  85-foot-long 
gated  spillway  section  with  foui  9-foot 
by  9-foot  steel  roller  flood  gates,  a  20- 
foot-long  non-overflow  section 
containing  the  exit  for  the  Denil 
fishway,  and  a  76-foot-long  forebay 
entrance  deck;  (2)  a  108.5-foot-long, 
28.5-foot-wide,  and  18-foot-high 
powerhouse  integral  with  the  dam;  (3) 
three  turbine  generator  units,  for  a  total 
project  installed  capacity  of  1,875 
kilowatts  (kW);  (4)  a  3.5-foot-wide 
concrete  Denil  fishway  with  wooden 
baffles,  for  upstream  fish  passage;  (5) 
downstream  fish  passage  facilities 
consisting  of  a  5-foot  9-inch-wide  trash 
sluice  gate  fitted  with  a  3-foot  6-inch- 
deep  bellmouth  weir,  and  powerhouse 
trash  racks  with  one-inch  clear  spacing; 

(6)  a  4.7-mile-long,  270-acre  project 
reservoir,  with  a  normal  reservoir 
elevation  of  148.2  feet  (USGS  datum); 

(7)  an  outdoor  substation  connected  by 
a  short  transmission  line  to  the  Stanford 
Substation  in  West  Enfield;  and  (8) 
other  appurtenances. 

1.  A  copy  of  the  application  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/ittp.//wHTv./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  contact  FERC  Online 
Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY, 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Register  online  at  http:// 
www.ferc.gov/esubscribenow.htmto  be 
notified  via  email  of  new  filings  and 
issuances  related  to  this  or  other 
pending  projects.  For  assistance,  contact 
FERC  Online  Support. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 


cfrcumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  die  tide  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS."  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  fordi  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application 
towhichthe  filing  responds;  (3)  furnish 
the  neune,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  reqiurements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b),  and 
385.2010. 

m.  Procedures  schedule:  The 
Commission  staff  proposes  to  issue  one 
Environmental  Assessment  (EA)  rather 
than  issuing  a  draft  and  final  EA.  Staff 
intends  to  allow  at  least  30  days  for 
entities  to  comment  on  the  EA,  and  will 
take  into  consideration  all  comments 
received  on  the  EA  before  final  action  is 
taken  on  the  license  application.  If  any 
person  or  organization  objects  to  the 
staff  proposed  alternative  procedure, 
they  should  file  comments  as  stipulated 
in  item  1  above,  briefly  explaining  the 
basis  for  their  objection.  The  application 
will  be  processed  according  to  the 
following  schedule,  but  revisions  to  the 
schedule  may  be  made  as  appropriate: 

Issue  Notice  of  availability  of  EA 
December  2003. 

Ready  for  Commission  decision  on 
the  application  January  2004. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  03-20974  Filed  8-15-03;  8:45  am] 

BILLING  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Settlement  Agreement  and 
Soliciting  Comments 

August  12,  2003.  ' 

Take  notice  that  the  following 
settlement  agreement  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 
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a.  Type  of  Application:  Settlement 
Agreement. 

b.  Project  No.:  5334-019. 

c.  Date  Filed:  August  7.  2003. 

d.  Applicant:  Charter  Township  of 
Ypsilanti,  MI. 

e.  Name  of  Project:  Ford  Lake 
Hydroelectric  Project. 

f.  Location:  On  the  Huron  River, 
Washtenaw  County,  within  the 
township  of  Ypsilanti,  Michigan.  The 
project  does  not  affect  Federal  lands. 

g.  Filed  Pursuant  to:  Rule  602  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.602. 

h.  Applicant  Contact:  Ms.  Joann 
Brinker,  Administrative  Services/ 
Human  Resources  Director,  Charter 
Township  of  Ypsilanti,  7200  South 
Huron  River  Driver,  Ypsilanti,  Mi 
48197,  (734)  484-0065. 

i.  FERC  Contact:  Monte  TerHaar,  (202) 
502-6035  or  monte.terhaar@ferc.gov. 

i.Deadline  for  Filing  Comments:  The 
deadline  for  filing  comments  on  the 
Settlement  Agreement  is  20  days  from 
the  date  of  this  notice.  The  deadline  for 
filing  reply  comments  is  30  days  from 
the  date  of  this  notice.  All  documents 
(original  and  eight  copies)  should  be 
filed  with:  Magalie  R.  Salas,  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particulcir  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Comments  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  of  the  Commission's  Web 
site  [http://www.ferc.gov )  under  the  "e- 
filing"  link. 

k.  Charter  Township  of  Ypsilanti  filed 
a  partial  Settlement  Agreement  on 
behalf  of  itself,  the  U.S.  Department  of 
the  Interior,  Fish  and  Wildlife  Service, 
the  Michigan  Department  of  Natural 
Resources,  and  the  Michigan  Hydro 
Relicensing  Coalition.  The  purpose  of 
the  Settlement  Agreement  is  to  resolve, 
among  the  signatories,  issues  related  to 
the  Township's  pending  Application  for 
a  New  Major  License  for  the  Ford  Lake 
Hydroelectric  Project.  The  SetUement 
Agreement  covers  compliance 
monitoring  of  impoundment  levels  and 
tailrace  elevations;  maintenance  of 
natural  riparian  habitat;  and  establisfhes 
an  escrow  account  for  future  fish 


protection,  fisheries  habitat 
improvement,  and.  in  the  event  of 
license  surrender,  dam 
decommissioning. 

1.  A  copy  of  the  Settlement  Agreement 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http://www. 
ferc.gov,  using  the  eLibrary  (FERRIS) 
link.  Enter  the  docket  number, 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
document.  For  assistance,  contact  FERC 
Online  Support  at 

FERCOnlineSupport@ferc.gov  or  toll- 
free  at  1-866-208-3676,  or  for  TTY. 
(202)  502-8659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h  above. 

Register  online  at  http://www. 
ferc.gov/ 

esubscribenow.htm  to  be  notified  via  e- 
mail  of  new  filings  and  issuances 
related  to  this  or  other  pending  projects. 
For  assistance,  contact  FERC  Online 
Support. 

Linda  Mitry, 

Acting  Secretary. 

(FR  Doc.  03-21092  Filed  8-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  DI02-3-002] 

AquaEnergy  Group  Ltd.;  Notice  of 
Combined  Initial  Information  Meeting 
and  Scoping  Meeting,  Site  Visit,  and 
Solicitation  of  Scoping  Comments 

August  8.  2003. 

The  Federal  Energy  Regulatory 
Commission's  (Commission)  regulations 
allow  applicants  to  prepare  their  own 
Environmental  Assessment  (EA)  for 
hydropower  projects  and  file  it  wdth  the 
Commission  along  with  their  license 
application  as  part  of  an  alternative 
licensing  procedure  (ALP).^  On  July  22, 
2003,  the  Commission  noticed  the 
request  of  AquaEnergy  Group  Ltd. 
(AquaEnergy)  to  use  the  ALP  and  set  a 
deadline  for  comments  of  August  21, 
2003.  AquaEnergy  wishes  to  hold 
combined  Initial  Information/Scoping 
Meetings  on  August  26  and  27,  2003. 
Because  the  Commission  will  need 
ample  time  to  fully  consider  comments 
received  from  interested  stakeholders  on 
AquaEnergy's  request  to  use  the  ALP, 
the  Commission  may  not  have  decided 
on  AquaEnergy's  request  to  use  the  ALP 


'81  FERC  161,103  (1997). 


prior  to  the  combined  meetings. 
However,  the  ALP  allows  greater 
flexibility  than  the  traditional  licensing 
process,  and  the  Commission  believes 
that  it  is  in  the  public  interest  to  solicit 
scoping  comments  in  this  notice.  The 
Commission  has  not  pre-judged 
AquaEnergy's  request  to  use  the  ALP.      . 

Public  Meeting  and  Site  Visit 

AquaEnergy  distributed  a  combined 
Initial  Information  Package  (IIP)/ 
Scoping  Document  1  (SDl )  for  the 
Makah  Bay  Offshore  Wave  Energy  Pilot 
Project  on  August  5.  2003,  to  the 
mailing  list  for  this  proceeding. 
AquaEnergy  will  hold  combined  Initial 
Information/Scoping  Meetings  on 
Tuesday.  August  26  and  Wednesday. 
August  27.  2003.  The  purposes  of  the 
meetings  are  to  review  the  information 
presented  in  the  IIP/SDl  and  to  initiate 
the  identification  of  areas  of  interest  thatv 
should  be  addressed  in  the  licensing 
and  any  related  Applicant-Prepared 
Environmental  Assessment  (APEA) 
processes.  The  meetings  will  be  held  as 
follows: 

Agency  Meeting 

W/ien;  Tuesday,  August  26,  2003,  5 
p.m.-6  p.m. 

Where:  Makah  Tribal  Offices,  Neah 
Bay,  Washington. 

Public  Meeting 

W/ien;  Tuesday,  August  26,  2003,  7 
p.m. — 9  p.m. 

Where:  Makah  Tribal  Community 
Center,  Neah  Bay,  Washington. 

Public  Meeting 

When:  Wednesday,  August  27,  2003, 
7  p.m.-9  p.m. 

Where:  Clallam  County  Public  Utility 
District,  2431  Highway  101  East,  Port      . 
Angeles,  Washington. 

AquaEnergy  will  also  conduct  a  site 
visit  to  the  project  on  Tuesday,  August 
26,  2003.  Those  wishing  to  attend  the 
site  visit  should  meet  at  Makah  Tribal 
Council  Offices  in  Neah  Bay, 
Washington.  Please  RSVP  Mary  Jane 
Parks,  AquaEnergy.  at  (626)  253-1981,  if 
you  plan  to  attend  the  site  visit. 

The  deadline  for  filing  comments  is 
September  26.  2003.  All  documents  (an 
original  and  eight  copies)  should  be 
filed  with:  Magalie  R.  Salas.  Secretary. 
Federal  Energy  Regulatory  Commission. 
888  First  Sti-eet,  NE..  Washington,  DC 
20426. 

Scoping  comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
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and  to  assist  in  the 
of  environmental  issues 
included  in  SD2. 


hi 

We  are  ask:  ng  federal,  state,  local,  and 
tribal  agencie  s  with  jurisdiction  and/or 
special  exper  ise  with  respect  to 
environment;  1  issues  to  cooperate  with 
us  in  the  prej  aration  of  the 
Commission'i  i  EA.  Agencies  who  would 
like  to  reques :  cooperating  agency  status 
should  file  su  ch  a  request  (original  and 
eight  copies)  ^ith  the  Secretary  at  the 
aforemention  ;d  address.  Please  put  the 
docket  nimib(  ir,  DI-02-3-002,  on  the 
first  p^e  of  y  oxa  filing. 

For  further  information  regarding  the 
informational  and  scoping  meeting  and 
project  site  vi  sit  or  to  be  added  to  the 
mailing  list  fc  r  the  project,  please 
contact  Ms.  ^  ary  Jane  Parks  of 
AquaEnergy  c  r  Nicholas  Jayjack  of  the 
Commission''  staff  at  (202)  502-6073. 

A  copy  of  t]  le  IIP/SDl  is  available  for 
review  at  the  "ommission  in  the  Public 
Reference  Ro(  m  or  may  be  viewed  on 
the  Commissi  m's  Web  site  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docl  :et  number  (DI02-3)  in  the 
docket  field  t(  >  access  the  dociunent.  For 
assistance,  coptact  FERC  Online 
Support  at 

FERCOnlineShpport@ferc.gov  or  toll 
free  at  1-866-  208-3676  or  for  TTY. 
(202)502-865  9. 

You  may  ali  lo  register  online  at 
http://www.fe  re. gov. 
/esubscribenofv.htm  to  be  notified  via 
email  of  new  ilings  and  issuances 
related  to  this  or  other  pending  projects. 


For  assistance,  contact  FERC  Online 
Support. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-20972  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  AD02-1-000] 

eLibrary  (Federal  Energy  Regulatory 
Records  Information  System);  Notice 
Announcing  Renaming  of  Ferris  to 
eLibrary 

August  11,  2003. 

On  May  13,  2002,  the  Conunission 
issued  a  Notice  announcing  the 
establishment  of  the  Federal  Energy 
Regulatory  Records  Information  System, 
or  FERRIS.  This  online  system  replaced 
three  dociunent  management  systems 
that  were  previously  available  at  the 
Commission's  Internet  Web  site:  the 
Commission  Issuance  Posting  System 
(CIPS),  the  Record  Information 
Management  System  (RIMS),  and  the 
Docket  Sheet  System. 

The  Conunission  now  gives  notice 
that,  effective  August  11,  2003,  FERRIS 
is  renamed  to  eLibrary.  This  action 
coincides  with  the  laiuich  of  the 
Commission's  new  Internet  Web  site 
today  athttp://www.ferc.gov. 

The  name  eLibrary  is  in  keeping  with 
the  e-Govemment  services  the 
Commission  has  planned  as  part  of  its 
FERC  Online  initiatives.  See 
www.ferc.gov/docs-filing/ferconline.asp. 

eLibrary  will  have  essentially  the 
same  featiues  as  FERRIS.  Over  the  next 
coming  year,  eLibrary  will  be  improved 
to  meet  the  needs  of  the  Commission's 
customers.  eLibrary  users  will  also 
continue  to  see  references  to  FERRIS. 
The  referenced  materials  will  be 
changed  to  eLibrary  over  the  next 
couple  of  months. 

For  additional  information  on  this 
topic,  you  may  contact  Ellen  Brown, 
OED,  Division  of  Chief  Information 
Officer,  at  202-502-8663  or 
elIen.brown@ferc.gov.;  or  Brooks  Carter, 
Assistant  Secretary  for  Information 
Resources,  OSEC,  at  202-502-8145  or 
brooks.cartei^ferc.gov. 

Magalie  R.  Salas, 

Secretary. 

[PR  Doc.  03-20971  Filed  8-15-03;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  Riyi98-1-000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

August  12,  2003. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(b),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  prohibited 
off-the-record  communication  relevant 
to  the  merit's  of  a  contested  on-the- 
record  proceeding,  to  deliver  a  copy  of 
the  commimication,  if  wrritten,  or  a 
siunmary  of  the  substance  of  any  oral 
communication,  to  the  Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  a  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  a  part 
of  the  decisional  record,  the  prohibited 
off-the-record  communication  will  not 
be  considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
commimication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  a  request 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  shall  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  prohibited 
and  exempt  commimications  recently 
received  in  the  Office  of  the  Secretary. 
The  communications  listed  are  grouped 
by  docket  numbers.  These  filings  are 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  eLibrary 
(FERRIS)  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
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docket  number  field  to  access  the 
document.  For  Assistance,  please 


contact  FERC,  Online  Support  at  firee  at  (866)208-3676,  or  for  TTY, 

FERCOnlineSupport@ferc.gov  or  toll  contact  (202)502-8659. 

Prohibited 


Docket  No. 


Date  filed 


Presenter  or  requester 


1.  Project  No.  11175-016 


7-31-03    Jessica  Overmohle. 


Exempt 


Docket  No. 


Date  filed 


Presenter  or  requester 


1.  CP02-9O-00O  

2.  Project  No.  2069-007 


8-7-03    James  Martin. 

8-7-03    Leigh  J.  Kuwanwisiwma. 


Magalie  R.  Salas,  ~  <> 

Secretary. 

[PR  Doc.  03-21097  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Public  Utility  District  No.  1  of  Franklin 
County,  Project  No.  12116-001;  Notice 
of  Surrender  of  Preliminary  Permit 

August  8,  2003. 

Take  notice  that  Ihiblic  Utility  No.  1 
of  Franklin  Coxmty,  permittee  for  the 
proposed  Esquatzel  Hydroelectric 
Project,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  February  7,  2002, 
and  would  have  expired  on  January  31, 
2005.  The  project  would  have  been 
located  at  the  termination  of  the 
Esquatzel  Wasteway  into  the  Columbia 
River  in  Franklin  County,  Washington. 

The  permittee  filed  the  request  on 
July  1,  2003,  and  the  preliminary  permit 
for  Project  No.  12116  shall  remain  in 
effect  through  the  thirtieth  day  after 
issuance  of  this  notice  imless  that  day 
is  a  Satiffday,  Sunday,  or  holiday  as 
described  in  18  CFR  385.2007,  in  which 
case  the  permit  shall  remain  in  effect 
through  the  first  business  day  following 
that  day.  New  applications  involving 
this  project  site,  to  the  extent  provided 
for  under  18  CFR  part  4,  may  be  filed 
on  the  next  business  day. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  03-20967  Piled  8-15-03;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM02-4-0O1,  PL02-1-001] 

Critical  Energy  Infrastructure 
Information;  Notice  of  Filing 
Instructions 

August  8.  2003. 

On  July  23,  2003,  the  Commission 
issued  Order  No.  630-A  which  required 
that  persons  filing  information  that 
warrants  special  treatment  as  Non- 
Internet  Public,  Critical  Energy 
Infrastructuj-e  Information  (CEIl)  or 
Privileged  must  separate  the 
information  into  clearly  marked 
volumes.  Pursuant  to  the  Order,  the 
Secretary  is  providing  instructions  for 
the  filing  of  documents  that  contain 
Non-Internet,  CEIL  or  Privileged 
material.  The  filing  instructions  are 
attached  to  this  Notice  and  will  be 
posted  on  the  Commission's  Web  site. 

Magalie  R.  Salas, 

Secretary. 

Office  of  the  Secretary 

[Docket  Nos.  RM02-4-001  and  PL02-1-001; 
Order  No.  630-Al 

Critical  Energy  Infrastructure 
Information  (CEII);  Filing  Instructions 
for  Non-Internet  Public.  CEII,  or 
Privileged  Material 

Revised  August  8,  2003. 

On  July  23,  2003,  the  Commission 
issued  Order  No.«30-A,  a  Final  Rule  on 
Rehearing  of  Order  No.  630.  The  order 
requires  that  persons  filing  information 
that  warrants  special  treatment  as  Non- 
Internet  Public,  CEII,  or  Privileged  must 
separate  the  information  into  clearly 
marked  volumes.  The  order  also  directs 
the  Secretary  of  the  Commission  to 
provide  instructions  for  submitting 
information  in  these  categories.  This 
document  sets  forth  those  instructions. 


The  Federal  Energy  Regulatory 
Records  Information  System  (FERRIS)  is 
the  Commission's  online  document 
management  system  for  all  documents 
filed  with  or  issued  by  the  Commission, 
except  those  under  a  Protective  Order. 
The  Commission  incorporates  into    ^ 
FERRIS  descriptive  information  about 
each  document,  and  provides  either  full 
or  limited  access  to  the  document 
depending  on  whether  the  document 
contains  Non-Internet  Public,  CEII,  or 
Privileged  material. 

Persons  filing  information  that 
warrants  special  treatment  as  Non- 
Internet  Public,  CEII.  or  Privileged  must 
organize  the  information  as  follows: 

1.  Separate  Public,  Non-Internet 
Public,  CEII,  and  Privileged  material 
into  clearly-marked  binders  or  separate 
sections. 

2.  Insert  a  page  in  the  Public  volume/ 
section  at  each  place  where  Non- 
Internet  Public,  CEII,  or  Privileged 
material  has  been  removed.  The  page 
must  identify  the  volume  or  section 
containing  the  removed  material. 

3.  The  first  page  of  each  volume  or 
section  (cover  sheet)  must  include 
information  sufficient  to  identify  the 
filer,  title  of  the  submission,  volume 
number  [e.g..  Vol.  1  of  4)  and  a 
description  of  the  material  contained 
therein.  Stamp  or  clearly  mark  all  pages 
that  are  Non-Internet  Public  or  CEII  with 
the  applicable  designation  (refer  to  the 
attached  table).  The  cover  sheet  for  each 
volujne  or  section  also  must  be  stamped 
or  marked  accordingly. 

4.  Submit  the  following  number  of 
copies  of  each  voliune  or  separate 
section: 

a.  Public:  Original  +  Required  number 
of  copies. 

b.  Non-Internet  Public:  Original  + 
Required  number  of  copies. 

c.  CEII:  Original  +  two  copies. 

d.  Privileged:  Original  only.  Refer  to 
the  applicable  Commission  regulation 
for  the  required  number  of  copies. 

5.  Do  not  submit  documents 
containing  Non-Internet  Public,  CEO,  or 
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filing  these  documents  on  CD  ROM  in 
the  near  future. 

The  attached  table  provides 
information  on  each  of  the  categories. 

For  infonnation  on  filing  instructions, 
please  contact  Brooks  Carter,  Assistant 
Secretary  for  Information  Resources,  at 


202-502-8145  or 
brooks,  carter@ferc.gov. 

For  more  information  on  the  final 
rule,  please  contact  Carol  Johnson, 
Attorney  Advisor,  at  202-502-8521  or 
carol.johnson@ferc.gov. 


Critical  Energy  Infrastructure  Related  Document  Classes  at  FERC 


PUBLIC    (NIP)— 
I  ifonnation    that    does 
lor  protection  as  CEII, 
7.5-minutes  topo- 
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"Non-Internet  Public" 


Treatment 


Maintained   in   Public   Reference 
Room  and  on  FERRIS.. 


Maintained  in  Public  Reference 
Room;  indexed  item  in  FER- 
RIS, but  no  Internet  access  to 
image. 


Access 


"Contains  Critical  Energy  Infra- 
structure Information — Do  Not 
Release". 


(OTHER  NON- 
is  usually  confiden- 
information  or  cul- 

reports  submitted 
R.  §388.112. 


'Contains      Privileged      Informa- 
tion— Do  Not  Release". 


Not  available  in  Public  Reference 
Room;  indexed  item  in  FER- 
RIS, but  no  public  access  to 
image. 


Not  available  in  Public  Reference 
Room;  indexed  in  item  FER- 
RIS, but  no  public  access  to 
image.. 


Public  has  unrestricted  access  in 
the  Public  Commission's  Public 
Reference  Rom  and  on  FER- 
RIS. 

Public  may  access  through  the 
Commission's  Public  Reference 
Room. 

Note;  at)sent  a  waiver  from  the 
Commission,  natural  gas  pipe- 
lines and  public  utilities  are  still 
required  to  comply  with  the 
Commission  regulations  that 
may  require  that  NIP  infonna- 
tion be  available  in  county  pub- 
lic reading  rooms  or  from  com- 
panies upon  request,  as  appro- 
priate. 


Public  may  file  a  CEII  request 
under  18  C.F.R.  §388.113  or 
aFOIA  request  under  18  C.F.R. 
§388.108. 

Note;  absent  a  waiver  from  the 
Commission,  natural  gas  pipe- 
lines and  public  utilities  are  still 
required  to  comply  with  the 
Commission  regulations  that 
may  require  that  CEII  be  avail- 
able in  county  public  reading 
rooms  or  from  companies  upon 
request,  as  appropriate. 

Public  may  file  FOIA  request 
under  18  C.F.R.  §388.108. 


[FR  Doc.  03-2*975  Filed  8-15-03;  8:45  am) 
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DEI>ARTMEI  IT  OF  ENERGY 

National  NucHear  Security 
Administration 

Floodplain/Wetlands  Statement  of 
Findings  for  the  Security  Perimeter 
Project  at  Los  Alamos  National 
Laboratory,  |.os  Alamos,  New  Mexico 


Nuclear  Security 
Los  Alamos  Site  Office, 


AGENCY:  Nati  )nal 

Administration 

DOE. 

ACTION:  Notift 
statement  of 


summary:  Th 
statement  of 


of  floodplain/wetlands 
ndings. 


s  floodplain/wetlands 
ndings  is  for  the 


construction  of  a  single  bypass  road  at 
the  north  end  of  Technical  Area  (TA)  3 
at  Los  Alamos  National  Laboratory 
(LANL)  in  Los  Alamos.  New  Mexico,  as 
part  of  the  Security  Perimeter  Project. 
This  project  combines  the  installation  of 
access  control  stations  at  key  locations 
around  TA-3  and  modification  of  road 
intersections  with  the  construction  of  a 
bypass  road  to  control  unauthorized 
access  to  the  core  technical  and 
administrative  area  at  LANL.  A  wetland 
of  less  than  1,000  square  feet  in  area 
would  be  filled  during  construction  of 
the  bjrpass  road.  The  100-year 
floodplain  of  Los  Alamos  Canyon  is 
located  on  the  canyon  floor  below  the 
Research  Park  and  would  not  be  directly 
impacted  by  the  project. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 


wetlands  environmental  review 
requirements  (10  CFR  part  1022),  NNSA 
had  prepared  a  floodplain/wetlands 
assessment  that  evaluates  the  positive 
and  negative,  direct  and  indirect,  and 
long-  and  short-term  effects  on 
floodplains  and  wetlands  in  and  near 
the  project  area. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Withers,  U.S.  Department  of 
Energy,  National  Nuclear  Security 
Administration,  Los  Alamos  Site  Office, 
528  35th  Street,  Los  Alamos,  NM  87544. 
Telephone  (505)  667-8690.  of  facsimile 
(505)  667-9998;  or  electronic  address: 
ewithers@doeal.gov. 

For  Further  Information  on  General 
DOE  Floodplain  Environmental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42, 


Department  of  Energy,  100 
Independence  Avenue,  SW., 
Washington,  DC  20585-0119. 
Telephone  (202)  586-4600  or  (800)  472- 
2756,  facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  10  CFR  part  1022, 
NNSA  published  a  Notice  of  Floodplain 
and  Wetlands  Involvement  on  July  21, 
2003  (68  FR  43104).  This  notice 
announced  that  the  floodplain/wetlands 
assessment  document  was  available  for 
a  15-day  review  period  and  that  copies 
of  the  dociunent  could  be  obtained  by 
contacting  Ms.  Withers  at  the  above 
address  or  could  be  viewed  at  two 
public  DOE  reading  rooms  in  Los 
Alamos  and  Albuquerque,  New  Mexico. 
One  comment  was  received  from  the 
Federal  Register  notice  on  the  proposed 
floodplain  action. 

Project  Description:  As  a  result  of  the 
events  of  September  11,  2001,  the  natvue 
and  extent  of  the  terrorist  threat  has 
changed  significantly  in  terms  of  the 
potential  magnitude  of  the  attack  as  well 
as  the  terrorists'  motivations,  targets, 
and  methods.  In  recognition  of  this 
increased  threat,  LANL  management 
and  security  officials  have  determined 
that  there  is  a  critical  need  to  upgrade 
the  physical  protection  around  the  core 
LANL  technical  and  administrative  area 
in  TA-3,  which  houses  vital  national 
assets,  government  property,  and  key 
scientific  and  support  staff. 

The  selected  approach  combines  the 
installation  of  three  access  control 
stations  at  key  locations  and 
modification  of  road  intersections  with 
the  development  of  a  single  bypass  road 
at  the  north  end  of  TA-3  to  accomplish 
the  mission  need  described.  The 
proposed  North  Bypass  Road  would 
connect  East  Jemez  Road,  Diamond 
Drive,  and  State  Road  501  by  detoiuing 
behind  the  Los  Alamos  Research  Park 
and  along  the  south  rim  of  Los  Alamos 
Canyon.  A  bridge  would  be  used  to  span 
a  small  tributary  canyon.  There  is  a 
small  wetland  within  the  Research  Park 
that  is  primarily  fed  by  stormwater 
runoff  from  adjacent  buildings  and 
parking  lots.  This  wetland  would  be 
directly  affected  by  the  project.  Indirect 
impacts  to  the  100-year  floodplain  of 
Los  Alamos  Canyort  would  be  avoided 
by  the  use  of  best  management  practices 
for  erosion  and  siltation  control. 

Alternatives:  Several  alternative 
alignments  for  the  North  Bypass  Road 
were  considered  in  the  design  of  the 
project  in  an  attempt  to  avoid  sensitive 
environmental  resources  (wetlands, 
archaeological  sites,  areas  of 
conteimination,  etc.);  however,  in  order 
to  maintain  a  safe  and  secure  separation 
from  the  TA-3  boundaries,  the  roadway 


was  confined  to  the  corridor  between 
the  Research  Park  buildings  and  the 
canyon  rim  where  the  wetland  is 
located.  Hence,  destruction  of  the 
wetland  was  unavoidable.  The  No 
Action  alternative,  where  the  bypass 
road  would  not  be  constructed  and  no 
activity  would  be  taken  to  disturb  the 
Los  Alamos  Canyon  floodplain  or  the 
Research  Park  wetland,  was  dismissed 
as  imviable  because  it  would  not  meet 
the  National  Seciuity  purpose  and  need 
for  the  project. 

Floodplain/Wetland  Impacts  And 
Mitigation  Actions:  The  primary  direct 
impact  of  the  project  is  the  removal  of 
the  wetland  for  the  road  construction, 
which  has  been  determined  to  be 
necessary  for  National  Security 
purposes.  No  potential  for  loss  of  life  or 
property  has  been  identified  with 
respect  to  floodplains  or  other  wetlands 
in  Los  Alamos  Canyon,  as  long  as  best 
management  practices  for  soil  erosion 
control  are  implemented.  Possible 
primary  direct  effects  of  the  project  are 
a  reduction  in  vegetation  cover, 
exposing,  and  compaction  of  mineral 
soils  due  to  excavation  and  heavy 
equipment.  Possible  secondary  direct 
effects  are  the  potential  for  the  increase 
of  erosion  and  storm  water  runoff  from 
the  mesa  top  to  the  floodplain  below. 

There  are  no  primary  indfrect  impacts 
(within  the  canyon)  to  the  floodplains 
resulting  from  the  project.  If  work 
conducted  in  the  Research  Park 
contributed  to  increased  sediment 
movement,  there  may  be  some  retention 
of  those  sediments  by  the  floodplains  or 
wetlands  down  canyon.  Secondary 
indirect  impacts  (outside  of  the  project 
area)  resulting  from  the  project  would 
result  in  possible  impacts  to  floodplains 
and  wetlands  not  associated  with  the 
project  area  (e.g.,  downstream  to  the  Rio 
Grande). 

The  Seciuity  Perimeter  Project  does 
conform  to  applicable  State  or  local 
floodplain  protection  standards.  At  a 
minimiun,  best  management  practices 
for  runoff  control,  such  as  silt  barriers, 
would  be  emplaced  to  mitigate  runoff 
effects  dvuing  the  project.  These  best 
management  practices  would 
incorporate  considerations  of  the 
National  Pollutant  Discharge 
Elimination  System  permit  program  and 
Environmental  Protection  Agency 
requirements  for  a  Notice  of  Intent  and 
a  Storm  Water  Pollution  Prevention 
Plan  under  Sections  401  and  404  of  the 
Clean  Water  Act. 


Issued  in  Los  Alamos,  NM,  on  August  8, 
2003. 

Ralph  E.  Erickson, 
Manager,  U.S.  Department  of  Energy, 
National  Nuclear  Security  Administration, 
Los  Alamos  Site  Office. 
[FR  Doc.  03-21025  Filed  8-15-03;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7545-3] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  John  B. 
Stetson  Company,  Inc.,  Former  Malkxy 
Hat  Superfund  SHe,  Danbury,  CT 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement; 

request  for  public  conunent. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  and  projected  future 
response  costs  concerning  the  Former 
Mallory  Hat  Superfund  Site  in  Danbury, 
Connecticut  with  the  following  settling 
party:  John  B.  Stetson  Company,  Inc. 
The  settlement  requires  the  settling 
party  to  pay  $180,000.00  to  the 
Hazardous  Substance  Superfund.  The 
settlement  includes  a  covenant  not  to 
sue  the  settling  party  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
9606  and  9607(a).  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement. 
The  Agency  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  One  Congress 
Street,  Boston,  MA  02214-2023. 
DATE:  Comments  must  be  submitted  by 
September  17,  2003. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Regional  Hearing  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  I,  One  Congress  Street.  Suite 
1100,  Mailcode  RAA,  Boston, 
Massachusetts  02114-2023  and  should 
refer  to:  In  re:  Rogers  Fibre  Mill 
Superfund  Site,  U.S.  EPA  Docket  No. 
01-2003-0005. 
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Dated:  June 
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[FR  Doc.  03-2 
BOXING  CODE 


Federal  Register /Vol.  68,  No.  159 /Monday.  August  18,  2003 /Notices 


INFORMATION  CONTACT:  A 
jroposed  settlement  may  be 
Mary  Jane  O'Donneil, 
Protection  Agency, 
of  Site  Remediation  & 
One  Congress  Street,  Suite 
HBT,  Boston.  MA 


10,  2003. 
;nero, 
.  Office  of  Site  Remediation 


2 1056  Filed  8-15-03;  8:45  am] 
6i«0-S0-P 


FEDERAL  COMMUNICATIONS 
COMMISSIok^ 

[CC  Docket  No.  98-67;  DA  03-2629] 

Sprint  Petition  for  Declaratory  Ruling 
Regarding  TRS  Access  to  900  Pay-Per- 
Call  Service$  Via  711 

AGENCY:  Fedi  sral  Communications 

Commission, 

ACTION:  Noti<  e. 


SUMMARY:  Sp  int  Corporation  (Sprint) 
filed  a  Petiticn  for  Declaratory  Ruling 
requesting  tli  it  tlie  Commission  declare 
that  Sprint's  irovision  of  900  pay-per- 
call  services  o  end  users  who  access 
Sprint's  relay  centers  by  dialing  711 
fully  satisfies  the  requirement  Siat  such 
services  be  ol  Fered  by  relay  providers. 
The  Commisi  ion  has  found  that  the 
provision  of  j  ay-per-call  service 
through  TRS  s  technically  feasible  and 
required  as  a  :omponent  of  functional 
equivalency,  \dditionally,  the 
Commission  i  equires  all 
telecommunii  :ations  carriers  nationwide 
to  implement  three-digit,  711,  dialing 
access  to  all  n  landatory  TRS  services. 
Sprint's  petiti  Dn  contends  that  pay-per- 
call  services  c  annot  be  accessed  via  711, 
because  711  i  ses  a  toll-free  dialing 
sequence,  anc  pay-per-call  sequences 
cannot  be  ace  issed  using  a  toll-free 
dialing  sequei  ice.  Therefore,  Sprint 
requests  claril  ication  that  its  provision 
of  a  special  9(  0  number  (which  is 
provided  witi  out  charge)  in  order  to  use 
TRS  to  place  <  900  call  satisfies  the 
requirement  t;  lat  TRS  providers  offer 
such  services. 

DATES:  Interes  :ed  parties  may  file 
comments  in  t  lis  proceeding  on  or 
before  Septem  jer  10,  2003.  Reply 
comments  ma  r  be  filed  on  or  before 
September  25,  2003. 

ADDRESSES:  Fe  deral  Communications 
Commission,  '45  12th  Street,  SW., 
Washington.  L  C  20554. 
FOR  FURTHER  II  FORMATION  CONTACT: 
Erica  Myers.  Consumer  &  Governmental 


Affairs  Bureau,  Disability  Rights  Office 
at  (202)  418-2429  (voice),  (202)  418- 
0464  (TTY),  or  e-mail  at 
Erica.Myers@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  When 
filing  comments,  please  reference  CC 
Docket  No.  98-67.  Comments  may  be 
filed  using  the  Commission's  Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  See  Electronic  Filing 
of  Dociunents  in  Rulemaking 
Proceedings,  63  FR  24121,  May  1,  1998. 
Comments  filed  through  the  ECFS  can 
be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
If  multiple  docket  or  rulemaking 
numbers  appear  in  the  caption  of  this 
proceeding,  however,  commenters  must 
transmit  one  electronic  copy  of  the 
comments  to  each  docket  or  rulemaking 
number  referenced  in  the  caption.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov.  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

Parties  who  choose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  If  more  than  one  docket  or 
rulemaking  number  appears  in  the 
caption  of  this  proceeding,  commenters 
must  submit  two  additional  copies  for 
each  additional  docket  or  rulemaking 
number.  Filings  can  be  sent  by  hand  or 
messenger  delivery,  by  commercial 
overnight  coxu-ier,  or  by  first-class  or 
overnight  U.S.  Postal  Services  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor, 
Vistronix,  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE.,  Suite 
110,  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8  a.m.  to  7 
p.m.  All  hand  deliveries  must  be  held 
together  with  rubber  bands  or  fasteners. 
Any  envelopes  must  be  disposed  of 
before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Drive,  Capitol  Heights,  MD 
20743.  U.S.  Postal  Service  first-class 
mail.  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12th  Street, 
SW.,  Washington,  DC  20554.  All  filings 


must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch.  Office  of 
the  Secretary,  Federal  Conunimications 
Commission.  445  12th  Street,  SW., 
Room  TW-B204,  Washington,  DC 
20554.  Parties  who  choose  to  file  by 
paper  should  also  submit  their 
comments  on  diskette.  These  diskettes 
should  be  submitted,  along  with  three 
paper  copies  to:  Erica  Myers,  Consumer 
&  Governmental  Affairs  Bureau, 
Disability  Rights  Office,  445  12th  Street, 
SW.,  Room  6-A432,  Washington,  DC 
20554.  Such  a  submission  should  be  on 
a  3.5  inch  diskette  formatted  in  an  IBM 
compatible  format  using  Word  97  or 
compatible  software.  The  diskette 
should  be  accompanied  by  a  cover  letter 
and  should  be  submitted  in  "read  only" 
mode.  The  diskette  should  be  clearly 
labeled  with  the  conmienter's  name, 
proceeding  (including  the  lead  docket 
number  in  this  case,  CC  Docket  No.  98- 
67),  type  of  pleading  (comment  or  reply 
comment),  date  of  submission,  and  the 
name  of  the  electronic  file  on  the 
diskette.  The  label  should  also  include 
the  following  phrase  "Disk  Copy— Not 
an  Original."  Each  diskette  should 
contain  only  one  party's  pleadings, 
preferably  in  a  single  electronic  file.  In 
addition,  commenters  must  send 
diskette  copies  to  the  Commission's 
copy  contractor,  Qualex  International, 
Portals  II,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington.  DC  20554. 

Pursuant  to  section  1.1206  of  the 
Conunission's  rules,  47  CFR  1.1206,  this 
proceeding  will  be  conducted  as  a 
permit-but-disclose  proceeding  in 
which  ex  parte  communications  are 
subject  to  disclosure.  Copies  of  any 
subsequently  filed  documents  in  this 
matter  will  be  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  11,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  Public  Notice  may  be 
purchased  from  the  Commission's 
duplicating  contractor.  Qualex 
International.  Portals  II.  445  12th  Street. 
SW..  Room  CY-B402.  Washington,  DC 
20554,  telephone  (202)  863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol.com. 

To  request  materials  in  accessible 
formats  for  people  with  disabilities 
(Braille,  large  print,  electronic  files, 
audio  format),  send  an  e-mail  to 
fcc504@fcc.gov  or  call  the  Consumer  & 
Governmental  Affairs  Biu-eau  at  (202) 
418-0531  (voice),  (202)  418-7365 
(TTY).  This  Public  Notice  can  also  be 
downloaded  in  Text  and  ASCII  formats 
at:  http://www.fcc.gov/cgb/dro. 
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Federal  Communications  Commission. 

Margaret  M.  Egler, 

Deputy  Chief.  Consumer  &■  Governmental 

Affairs  Bureau. 

IFR  Doc.  03-21000  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Privacy  Act  System  of  Records 

agency:  Federal  Communications 
Commission  (FCC  or  Commission). 
action:  Amendment  to  systems  notice. 

SUMMARY:  Pursuant  to  subsection  (e)(4) 
of  the  Privacy  Act  of  1974,  as  amended 
(5  U.S.C.  552a)  the  FCC  is  amending  and 
republishmg  a  systems  of  records  notice 
for  FCC/Central-2,  "Employee  Locator 
System."  The  amended  notice  addresses 
comments  that  were  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  following  the  initial  publication 
of  the  altered  system  of  records  notice 
in  the  Federal  Register  on  March  28, 
2003,  68  FR  15188.  OMB  comments 
related  to  the  piuposes  for  maintaining 
the  records  in  the  system  and  to  the 
retention  and  disposal  of  the  records.  In 
addition,  the  FCC  is  deleting  all  but  the 
most  comprehensive  authority  for 
maintaining  the  records  in  this  system 
of  records. 

DATES:  The  amended  system  of  records 
shall  become  effective  on  August  18, 
2003.  As  required  by  subsection  (r)  of 
the  Privacy  Act,  the  FCC  has  submitted 
reports  on  this  amended  system  of 
records  to  OMB  and  both  Houses  of 
Congress. 

ADDRESSES:  For  further  information, 
contact  Les  Smith,  Performance 
Evaluation  and  Records  Management 
(PERM).  Room  1-A804,  Federal 
Conunimications  Commission.  445  12th 
Street.  SW..  Washington.  DC  20554, 
(202)  418-0217  or  via  the  Internet  at 
Leslie.Smith@fcc.gov,  or  Michele 
Sutton,  Director  of  Human  Resources, 
Room  1-AlOO,  Federal  Communications 
Commission  (FCC),  445  12th  Street, 
SW.,  Washington,  DC  20554.  (202)  418- 
0137  or  via  the  Internet  at 
Michele.Sutton@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  As 
required  by  the  Privacy  Act.  this 
document  sets  forth  notice  of  the 
amendment  of  a  system  of  records 
maintained  by  the  FCC  in  response  to 
comments  received  following  the 
altered  system's  initial  publication  in 
the  Federal  Register  on  March  28,  2003, 
68  FR  15188.  This  notice  provides  more 
detailed  information  about  this 
amended  system  of  records.  The  system 


of  records  may  be  viewed  at  the  location 
given  in  the  ADDRESSES  section  above. 
The  purposes  for  amending  FCC/ 
Central-2,  "Employee  Locator  System" 
are  to  modify  the  authority  under  which 
this  system  is  maintained;  to  add  to  the 
purposes  for  which  the  system  is  being 
maintained;  and  to  clarify  the  retention 
and  disposal  procedure. 

The  FCC  will  achieve  these  purposes 
by  amending  this  system  of  records, 
FCC/Central-2,  "Employee  Locator 
System."  as  follows: 

Revise  the  authority  under  which  this 
system  is  maintained,  to  reflect  the 
FCC's  determination  that  44  U.S.C.  3101 
is  a  more  appropriate  authority  under 
which  the  FCC  may  maintain  the 
records  in  this  system  of  records; 

Add  to  the  purposes  for  which  the 
records  will  be  used,  as  suggested  by 
OMB,  to  allow  the  FCC  to  contact  an 
employee  at  home,  or  other  designated 
location,  to  notify  him/her  when  an 
emergency  requires  that  he/she  report/ 
not  report  for  duty;  and 

Clarify,  consistent  with  OMB 
comment,  that  no  records  will  be 
disposed  of  until  FCC  requests  and 
receives  records  disposition  authority 
from  the  National  Archives  and  Records 
Administration  (NARA).  Upon  approval 
of  a  records  disposition  request  by 
NARA,  the  FCC  will  publish  an 
amendment  of  this  system  of  records 
notice  in  the  Federal  Register.  In  the 
interim,  when  an  employee  leaves  the 
Commission,  the  FCC's  Human 
Resources  Management  activity  (AMD- 
HRM)  will  request  NARA's  approval  to 
electronically  erase  the  employee's 
records  from  the  database. 

The  Human  Resources  Management 
activity  (AMD-HRM)  will  use  the 
records  in  FCC/Central-2,  "Employee 
Locator  System,"  (1)  to  identify  the 
individuai(s)  to  contact,  should  an 
emergency  of  a  medical  or  other  natiu-e 
involving  the  Conmiission  employee 
occur  while  the  employee  is  on  the  job; 
and  (2)  to  contact  the  employee  at  home 
or  other  location  regarding  work-related 
emergencies  that  require  him/her  to 
report/not  report  for  duty.  Initial 
collection  and  requested  periodic 
updates  of  information  in  the  system  are 
voluntary.  , 

FCC/Central-2 

SYSTEM  NAME: 

Employee  Locator  System. 

SECURTTY  CLASSIFICATION: 

This  system  of  records  has  not  been 
given  a  security  classification. 

SYSTEM  LOCATION: 

Human  Resources  Management 
(AMD-HRM).  Room  1-AlOO,  Federal 


Communications  Commission  (FCC), 
445  12th  Street,  SW.,  Washington.  DC 
20554  and  1270  Fairfield  Road. 
Gettysbiu^.  Pennsylvania  17325. 

CATEGORIES  OF  INDtVIOUALS  COVERED  BY  THE 
SYSTEM: 

Current  employees  of  the  Federal 
Communications  Commission  (FCC). 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

l.The  FCC  employee's  name.  Bureau/ 
Office,  floor,  room  number,  work  and 
home  telephone  numbers;  and 

2.  The  name(s),  e-mail  address(es), 
and  telephone  number(s)  of  the 
individual(s]  to  contact  in  the  event  of 
a  medical  or  other  emergency  involving 
the  FCC  employee. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
44  U.S.C.  3101. 

PURPOSE(S): 
The  records  in  this  system  serve: 

1.  To  identify  the  individual(s)  to 
contact,  should  an  emergency  of  a 
medical  or  other  nature  involving  the 
Commission  employee  occur  while  the  ~ 
employee  is  on  the  job;  and 

2.  To  allow  the  FCC  to  contact  an 
employee  at  home,  or  other  designated 
location,  to  notify  him/her  when  an 
emergency  requires  that  he/she  report/ 
not  report  for  duty  Initial  collection  and 
requested  periodic  updates  of 
information  in  the  system  are  voluntary. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

A  record  on  an  individual  in  this 
system  of  records  may  be  disclosed  to 
emergency  medical  personnel,  i.e.. 
doctors,  muses,  and/or  paramedics,  or 
to  law  enforcement  officials  in  case  of 
a  medical  or  other  emergency  involving 
the  FCC  employee. 

In  each  of  these  cases,  the  FCC  will 
determine  whether  disclosiue  of  the 
record  is  compatible  with  the  purpose 
for  which  the  records  were  collected. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

The  records  are  not  disclosed  to 
consumer  reporting  agencies. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING.  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 
STORAGE: 

Electronic  records  are  maintained  in  a 
network  computer  database. 

RETRIEVABILITY: 

Records  are  retrieved  by  the 
employee's  name,  Bureau/Office,  floor, 
and  room  niunber. 
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Room  1-AlOO,  Federal 
s  Commission's  (FCC), 
SW.,  Washington,  DC 
Fairfield  Road, 
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RECORD  ACCESS  PROCEDURES: 

Same  as  abojire 

CONTESTING  REC*RD  PROCEDURES:' 

Same  as  abo  /e. 

RECORD  SOURCE  ;ATEG0RIES: 

Individual  op  whom  the  record  is 
maintained. 

EXEMPTIONS  CLAIfHED  FOR  THE  SYSTEM: 

None. 
Federal  Commui 
Marlene  H.  Dort|:h, 

Secretary. 
[PR  Doc.  03-2 

BILLING  CODE  6712401-4J 


lications  Commission. 


205  16  Filed  8-15-03:  8:45  am] 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2620] 

Petitions  for  Reconsideration  and 
Clarification  of  Action  in  Rulemaking 
Procedures 

August  7,  2003. 

Petitions  for  Reconsideration  and 
Clarification  have  been  filed  in  the 
Commission's  Rulemaking  proceedings 
listed  in  this  Public  Notice  and 
published  pursuant  to  47  CFR  1.429(e). 
The  full  text  of  this  document  is 
available  for  viewing  and  copying  in 
Room  CY-A257,  445,  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor. 
Qualex  International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  September  2,  2003.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  have  expired. 

Subject:  In  the  Matter  of  Schools  and 
Libraries  Universal  Service  Support 
Mechanism  (CC  Docket  No.  02-6). 

Number  of  Petitions  Filed:  2 . 

Subject:  In  the  Matter  of  the  4.9  GHz 
Band  Transferred  fi-om  Federal 
Government  Use  (WT  Docket  No.  00- 
32). 

Number  of  Petitions  Filed:  1. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  03-21001  Filed  8-15-03:  8:45  am) 

BILUNG  code  6712-01-M 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Sunshine  Act  Meeting:  Annual  Meeting 
of  the  Trustees  and  Officers  Of  the 
Harry  S.  Truman  Scholarship 
Foundation 

TIME  AND  DATE:  11  a.m.  to  12:15  p.m., 

September  3,  2003. 

PLACE:  U.S.  Capitol,  Room  HC-7. 

STATUS:  This  meeting  is  open  to  the 
public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Call  to  Order.         ' 

2.  Welcome  and  Introductions. 

3.  .Approval  of  the  Minutes  of  the 

2002  Annual  Meeting. 

4.  Comments  from  President  Albright: 
Priorities,  Work  Plan  and  Schedule  for 
2003. 

5.  Report  from  Executive  Secretary: 

2003  Selection  Process;  Financial 
Report. 

6.  Report  on  Truman  Scholars  Forum, 
March  22. 


7.  Old  Business. 

8.  New  Business. 

9.  Adjournment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  H.  Blair,  Executive  Secretary, 
Harry  S.  Truman  Scholarship 
Foundation.  712  Jackson  Place,  NW., 
Washington.  DC  20006,  (202)  395-4831, 
office@truman.gov. 

Louis  H.  Blair, 

Executive  Secretary. 

[FR  Doc.  03-21171  Filed  8-15-03;  11:54  am) 

BILUNG  CODE  6820-AD-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Computer 
Matching  Program  (Match  No.  2002-02) 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Center  for 
Medicare  &  Medicaid  Services  (CMS) 
(formerly  the  Health  Care  Financing 
Administration). 

ACTION:  Notice  of  Computer  Matching 
Program. 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
as  amended,  this  notice  establishes  a 
computer  matching  agreement  between 
CMS  and  the  Department  of  Defense 
(DoD).  We  have  provided  background 
information  about  the  proposed 
matching  program  in  the 
"Supplementary  Information"  section 
below.  Although  the  Privacy  Act 
requires  only  that  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  matching 
program,  CMS  invites  comments  on  all 
portions  of  this  notice.  See  DATES 
section  below  for  comment  period. 
DATES:  CMS  filed  a  report  of  the 
Computer  Matching  Program  with  the 
Chjiir  of  the  House  Committee  on 
Government  Reform  and  Oversight,  the 
Chair  of  the  Senate  Committee  on 
Governmental  Affairs,  and  the 
Administrator,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB)  on 
August  1,  2003.  We  will  not  disclose 
any  information  under  a  matching 
agreement  until  40  days  after  filing  a 
report  to  OMB  and  Congress  or  30  days 
after  publication.  We  may  defer 
implementation  of  this  matching 
program  if  we  receive  comments  that 
persuade  us  to  defer  implementation. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of 
Privacy  Compliance  Data  Development 
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(DPCDD),  Enterprise  Databases  Group, 
Office  of  Information  Services,  CMS, 
Mail  stop  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  from  9 
a.m.-3  p.m.,  eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Stone,  Senior  Paralegal 
Specialist,  Division  of  Data  Liaison  and 
Distribution,  Enterprise  Databases 
Group,  Office  of  Information  Services, 
CMS,  Mail  stop  N2-04-27,  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850.  The  telephone 
number  is  (410)  786-5357,  or  facsimile 
(410) 786-5636. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Matching  Program 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 
Act  (5  U.S.C.  552a)  by  describing  the 
manner  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  100- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  (SOR)  are 
matched  with  other  Federal,  state,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
matching  programs  to: 

1 .  Negotiate  written  agreements  with 
the  other  agencies  participating  in  the 
matching  programs; 

2.  Obtain  the  Data  Integrity  Board 
approval  of  the  match  agreements; 

3.  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

4.  Notify  applicants  and  beneficiaries 
that  the  records  are  subject  to  matching; 
and, 

5.  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  CMS  Computer  Matches  Subject  to 
the  Privacy  Act  and/or  Privacy  Rule 

CMS  has  taken  action  to  ensure  that 
all  CMPs  that  this  Agency  participates 
in  comply  with  the  requirements  of  the 
Privacy  Act  of  1974,  as  amended,  and 
the  Health  Insurance  Portability  and 
Accountability  Act  (45  CFR  parts  160 


and  164,  65  FR  82462  (12-28-00), 
subparts  A  and  E. 

Dated:  August  1,  2003! 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  S- 
Medicaid  Services. 

Computer  Match  No.  2002-02 

Name: 

"Verification  of  CHAMPUS/TRICARE 
Eligibility  for  Military  Health  System 
Beneficiaries  Who  are  Medicare  Eligible 
and  Under  the  Age  of  65." 

Security  Classification: 

Level  Three  Privacy  Act  Sensitive 

Participating  Agencies: 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS);  and  Department  of 
Defense  (DoD),  Manpower  Data  Center 
(DMDC),  Defense  Enrollment  and 
Eligibility  Reporting  System  Office 
(DEERS),  and  the  Office  of  the  Assistant 
Secretary  of  Defense  (Health  Affairs)/ 
TRICARE  Management  Activity  (TMA). 

Authority  for  Conducting  Matching 
Program: 

This  agreement  implements  the 
information  matching  provisions  of  the 
National  Defense  Authorization  Acts 
(NDAA)  for  Fiscal  Years  (FY)  1992  and 
1993  (PL  102-190)  §  704,  which  provide 
for  reinstatement  of  CHAMPUS  as 
second  payer  for  beneficiaries  entitled 
to  MedicEU'e  on  the  basis  of  disability/ 
ESRD  only  if  they  also  enroll  in  Part  B, 
and  the  1996  NDAA  (Public  Law  104- 
106)  §  732.  which  amended  §  1086(d)  of 
title  10,  U.S.C,  and  directed  the 
administering  Secretaries  to  develop  a 
mechanism  for  notifying  beneficiaries  of 
their  ineligibility  for  CHAMPUS  when 
loss  of  eligibility  is  due  to  disability 
status. 

Purpose(s)  of  the  Matching  Program: 

The  pmpose  of  this  agreement  is  to 
establish  the  conditions,  safeguards  and 
procedures  under  which  CMS  will 
disclose  Medicare  enrollment 
information  to  the  DoD.  This  disclosure 
will  provide  TMA  with  the  information 
necessary  to  determine  if  an  individual 
is  eligible  to  receive  extended  TRICARE 
coverage. 

Current  law  requires  TMA  to 
discontinue  military  health  care  benefits 
to  disabled  individuals  when  they 
become  eligible  for  Medicare  Part  A 
because  of  disability  or  End  Stage  Renal 
Disease  (ESRD),  unless  they  are  enrolled 
in  Medicare  Part  B.  In  order  for  TMA  to 
meet  these  requirements,  CMS  agrees  to 
disclose  Part  A  and  Part  B  enrollment 
data  on  this  dual  eligible  population, 
which  will  be  used  to  determine  a 


beneficiary's  eligibility  for  continued 
care  under  TRICARE.  DMDC/DEERS 
will  receive  the  results  of  the  computer 
match  and  provide  the  information  to 
TMA  for  use  in  its  program. 

Categories  of  Records  and  Individuals 
Covered  by  the  Match: 

DEERS  will  furnish  CMS  with  an 
electronic  file  on  a  monthly  basis 
extracted  ft'om  DEERS'  system  of 
records  identified  as  S322.50.  entitled 
"Defense  Eligibility  Records  (DER)," 
containing  social  security  numbers 
(SSN)  for  all  DoD  eligible  beneficiaries 
imder  the  age  of  65  who  may  also  be 
eligible  for  Medicare  benefits.  CMS  will 
match  the  DEERS  file  against  its 
"Enrollment  Database"  system  of 
records  (formerly  known  as  the  Health 
Insurance  Master  Record),  System  No. 
0^70-0502,  and  will  validate  the 
identification  of  the  beneficiary  and 
provide  the  Health  Insurance  Claims 
Number  (HICN)  that  matches  against  the 
SSN  and  date  of  birth  provided  by 
DEERS,  and  also  provide  the  Medicare 
Part  A  entitlement  status  and  Part  B 
enrollment  status  of  the  beneficiary. 
CMS's  data  will  help  TMA  to  determine 
a  beneficiary's  eligibilitv  for  continued 
care  under  TRICARE.  DEERS  will 
receive  the  results  of  the  computer 
match  and  provide  the  information 
provided  to  TMA  for  use  in  its  program. 

Inclusive  Dates  of  the  Match: 

The  Matching  Program  shall  become 
effective  no  sooner  than  40  days  after 
the  report  of  the  Matching  Program  is 
sent  to  OMB  and  Congress,  or  30  days 
after  publication  in  the  Federal 
Register,  which  ever  is  later.  The 
matching  program  will  continue  for  18 
months  from  the  effective  date  and  may 
be  renewed  every  12  months  thereafter, 
as  long  as  the  statutory'  language  for  the 
match  exists  and  other  conditions  are 
met. 

[FR  Doc.  03-20777  Filed  8-15-03:  8:45  ami 
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summary:  111 
Administra  ion 
■approval  of  80 
(NBAs)  and  75 
application! 
the  applications 
writing  that 
longer  marketed 


NDA  0-159 


NDA  0-734 


NDA  5-970 


N0A7-6d8 


NDA  8-048 


NDA  8-228 


NDA  8-565 


NDA  9-^*89 


NDA  10-210 


NDA  10-^20 


NDA  10-348 


NDA  10-496 


NDA  10-562 


NDA  10-753 


NDA  10-942 


NDA  11-338 


NDA  11-418 


NDA  11-673 


NDA  11-958 


NDA  12-383 


NDA  12-418 


NDA  12-489 


e  Food  and  Drug 

(FDA)  is  withdrawing 
new  drug  applications 
abbreviated  new  drug 
(ANDAs).  The  holders  of 
notified  the  agency  in 
the  drug  products  were  no 
and  requested  that  the 


approval  of  the  applications  be 
withdrawn. 


Application  No. 


SUPPLEMENTARY  INFORMATION:  The 
holders  of  the  applications  listed  in  the 
EFFECTIVE  DATE:  September  17,  2003  table  in  this  document  have  informed 

FOR  FURTHER  INFORMATION  CONTACT:  ^^  ^^at  these  drug  products  are  no 

Florine  P.  Fhirdie,  Center  for  Drug  longer  marketed  and  have  requested  that 

Evaluation  and  Research  (HFD-7),  Food     ^DA  withdraw  approval  of  the 
and  Drug  Administration,  5600  Fishers       applications.  The  applicants  have  also. 
Lane.  Rockville,  MD  20857.  301-594-         by  their  requests,  waived  their 
2041.  opportimity  for  a  hearing. 


Drug 


Sulfapyridlne  Tablets. 


Histamine  Phosphate  Injection. 


Sotradecol  (sodium  tetradecyl  sulfate)  Injec- 
tion. 


Applicant 


Eli  Lilly  and  Co.,  Lilly  Corporate  Center,  Indi- 
anapolis, IN  46285. 


Do. 


Benemid  (probenecid)  Tablets. 


Xylocaine  (lidocaine)  Ointment. 


Hydrocortone  (hydrocortisone  acetate)  Ace- 
tate Injectable  Suspension. 


Thiosulfil  (sulfamethizole)  Tablets  and  Sus- 
pension. 


Wyeth  Pharmaceuticals,  P.O.  Box  8299, 
Philadelphia,  PA  19101-3299. 


Merck  &  Co.,  Inc.,  Sunneytown  Pike,  P.O. 
Box  4,  BLA-20,  West  Point,  PA  19486. 


AstraZeneca  Pharmaceuticals  LP,  1800  Con- 
cord Pike,  P.O.  Box  8355,  Wilmington,  DE 
19803-8355. 


Merck  &  Co.,  Inc. 


Wyeth  Pharmaceuticals. 


Pathilon  (tridehixethyl)  Tablets. 


Lederle  Laboratories,  P.O.  Box  8299,  Phila- 
delphia, PA  19101-8299. 


Metymid  Ophthalmic  (prednisolone  acetate 
and  sulfacetamide  sodium). 


Hypaque-M  75%  and  90%  Hypague  Com- 
pound (diatrizoate  meglumine  and  dia- 
trizoate  sodium)  Injection. 


Schering  Corp.,  2000  Galloping  Hill  Rd.,  Ken- 
ilworth,  NJ  07033. 


Sparine  (promazine  hydrochloride  (HCI))  Tab- 
lets. 


Xylocaine-MPF  5%  Solution  With  Glucose 
7.5%  (lidocaine  HCI  and  dextrose). 


Amersham  Health,  101  Carnegie  Center, 
Princeton,  NJ  08540-6231 . 


Wyeth  Pharmaceuticals. 


I  AstraZeneca  Phamiaceuticals  LP. 


Hydeltra-T.B.A.  (prednisolone  tebutate). 


Estradurin  (polyestradiol  phosphate)  Injection. 


Sparine  (promazine  HCI)  Syrup  and  Con- 
centrate. 


Fluothane  Inhalation  (halothane  USP). 


Merck  &  Co.,  Inc. 


Wyeth  Pharmaceuticals. 


Do. 


Dimetane  Ten  Injectable  (brompheniramine 
maleate). 


Do. 
Do. 


Tepanil  (diethylpropion  HCI)  Tablets. 


Hydropres  (reserpine  and 
hydrochlorothiazide) . 


ColBenemid  (probenecid  and  colchicine)  Tab- 
lets. 


Akineton  (biperiden  lactate)  Injection. 


3M  Pharmaceuticals.  3M  Center,  BIdg.  270- 
3A-01,  St.  Paul,  MN  55144-1000. 


Merck  &  Co.,  Inc. 


Do. 


Exna  (benzthiazide)  Tablets. 


Abbott  Laboratories,  200  Abbott  Pari<  Rd., 
Abbott  Pari<,  IL  60064-6157. 


Wyeth  Pharmaceuticals. 
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Applrcation  No. 

Drug 

Applicant 

NDA  12-731 

Decaspray  (dexamethasone)  Topical  Aerosol. 

Merck  &  Co.,  Inc. 

NDA  12-882 

Isordil  Tembids  (isosorbide  dinitrate)  Con- 
trolled-Release  Tablets  and  Capsules. 

Wyeth  Phamnaceutkals 

NDA  12-947 

Artane  (trihexyphenkJyl  HCI)  Sustained-Re- 
lease Capsules. 

Lederle  Laboratories. 

NDA  13-264 

Hydronrox  (quinethazone)  Tablets. 

Wyeth  Phamiaceuticals. 

NDA  13-334 

Decadron  With  Xylocaine  Injectkxi  (dexa- 
methasone sodium  phosphate  and  Ikto- 
caine  HCI) 

Merck  &  Co.,  Inc. 

NDA  13-378 

Dymelor  (acetohexamlde)  Tablets. 

Eli  Ully  and  Co. 

NDA  13-731 

Bilopaque  (tyropanoate  sodium)  Capsules. 

Amersham  Health. 

NDA  14-763 

Citanest  Plain  (prilocaine  HCI)  and  Citanest 
Forte  (prilocaine  HCI  and  epinephrine)  In- 
jection. 

AstraZeneca  Pharmaceuticals  LP. 

NDA  15-052 

• 

Atabrine  (quinacrine  HCI)  Injectkjn. 

Abbott  Laboratories. 

NDA  15-921 

Haldol  (haloperidol)  Tablets. 

Ortho-McNeil  Pharmaceutical,  Inc..  c/o  John- 
son &  Johnson  Pharmaceutical  Research  & 
Development,  LLC,  1125  Trenton- 
Harbounon  Rd.,  Titusville.  NJ  08560-0200. 

NDA  15-922 

Haldol  (haloperidol  lactate)  Oral  Concentrate.     Do. 

NDA  16-192 

Sorbitrate  (isosorbide  dinitrate)  Oral  5  milli-      !  AstraZeneca  Pharmaceuticals  LP 
gram  (mg)  and  10  mg  Tablets. 

. ^  -  . 

NDA  16-675 

Decadron  LA  (dexamethasone  acetate)  Ster- 
ile Suspension. 

Merck  &  Co.,  Inc. 

NDA  16-776 

Sorbitrate  (isosorbide  dinitrate)  Chewable         :  AstraZeneca  Pharmaceuticals  LP. 
Tablets. 

NDA  17-048 

Peptavlon  (pentagastrin)  for  Subcutaneous         Wyeth  Pharmaceuticals. 
Injection.                                                      j 

NDA  17-406 

Dk;opac  Kit. 

Amersham  Health. 

NDA  17-503 

Combipres  (clonidine  HCI  and  chlorthalidone) 
Tablets. 

Boehringer  Ingelheim  Pharmaceutrcals,  Inc., 
900  Ridgebury  Rd..  P.O.  Box  368, 
Ridgefield,  CT  06877-0368. 

NDA  17-638 

Thypinone  (protirelin)  Injection. 

Abbott  Laboratories. 

NDA  17-653 

Technetium  Tc-99m  HEDSPA  Multidose  Kit. 

Amersham  Health. 

NDA  17-691 

Diprosone  (betamethasone  dipropionate) 
Ointment,  0.05%. 

Schering  Corp. 

NDA  17-751 

Duranest  (etidocaine  HCI)  Injectkni. 

AstraZeneca  Pharmaceuticals  LP. 

NDA  17-775 

Technetium  Tc-99m  HSA  Kit. 

Medi-Physics.  Inc  ,  d.b.a.,  Nycomed 
Amersham  Imaging,  101  Carnegie  Center, 
Princeton,  NJ  08540-6231. 

NDA  17-784 

Technetium  Tc-99m  TSC  Kit. 

Amersham  Health. 

NDA  17-980 

Mazanor  (mazindol)  Tablets. 

Wyeth  Pharmaceutrcals. 

NDA  17-982 

Amipaque  (metrizamide)  Injection. 

Amersham  Health. 

NDA  17-992 

Crescormon  (somatropin,  pituitary). 

Genentech,  Inc.,  1  DNA  Way,  MS#48,  South 
San  Francisco,  CA  94080-^990. 

NDA  18-021 

Asendin  (amoxapine)  25  mg,  50  mg,  100  mg, 
and  1 50  mg  Tablets. 

Wyeth  Pharmaceuticals. 
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NDA  18-15  5 


NDA  18-2811 


NDA  18-291 1 


NDA  18-38' 


NDA  18-38: 


NDA18-45( 


NDA  18-62; 


NDA  19-112 


NDA  19-269 


NDA  19-280 


NDA  19-489 


NDA  19-536 


NDA  19-773 


NDA  19-836 


NDA  20-063 


NDA  20-924 


NDA  21-384 


NDA  50-202 


NDA  50-251 


NDA  50-257 


NDA  50-263 


NDA  50-264 


NDA  50-315 


NDA  50-451 


NDA  50-483 


NDA  50-484 


NDA  50-493 
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Applicatton  No. 


Drug 


Beclovent  (beclomethasone  dtpropionate)  In- 
halation Aerosol. 


Yutopar  (ritodnne  HCI)  Tablets  and  Injection. 


Secretin-Femng  Powder  for  Injection. 


Applicant 


GlaxoSmithKline,  Five  Moore  Dr.,  Research 
Triangle  Park,  NC  27709. 


Solvay  Pharmaceuticals,  Inc.,  901  Sawyer 
RA,  Marietta,  GA  30062. 


Regular  Purified  Pork  Insulin. 


Lente  Purified  Pori<  Insulin  Zinc  Supension. 


Nitropress  (sodium  nitroprusside)  lnjectk>n. 


NPH  Purified  Port<  Isophane  Insulin  Suspen- 
sion. 


Ferring  Pharmaceuticals,  Inc.,  120  White 
Plains  Rd.,  Suite  400,  Tarrytown,  NY 
10591. 


Novo  Nordisk  Phamiaceuticals,  Inc.,  100  Col- 
lege Rd.  West,  Princeton,  NJ  08540. 


Do. 


Abbott  Laboratories. 


Ventolin  (albuterol  sulfate)  Tablets. 


Ventolin  (albuterol  sulfate)  Inhalation  Solu- 
tion, 0.5%. 


Cyklokapron  (Iranexamic  acid)  Tablets. 


Ventolin  (albuterol  sulfate)  Rotacaps  Inhala- 
tion Powder. 


Novo  Nordisk  Pharmaceuticals,  Inc. 


GlaxoSmithKline. 


Do. 


Pharmacia  &  Upjohn  Co.,  7000  Portage  Rd., 
Kalamazoo,  Ml  49001-0199. 


GlaxoSmithKline. 


Inderal  (propranolol  HCI)  Oral  Suspension. 


Ventolin  (albuterol  sulfate)  Nebules  Inhalation 
Solution,  0.083%. 


Supprelin  (histrelin  acetate)  Injection. 


Technetium  Tc-99m  Red  Blood  Cell  Kit. 


Wyeth  Phamiaceuticals. 


GlaxoSmithKline. 


Shire  Phannaceutical  Development,  Inc., 
1801  Research  Blvd.,  Suite  600,  Rockville, 
MD  20850. 


Cadema  Corp.,  c/o  Number  One  Corporation, 
50  Washington  St.,  Norwalk,  CT  06854. 


Cemevit-12  Multivitamins. 


Duranest  (etidocaine  HCI  and  epinephrine 
bitartrate)  Injection. 


Chloromycetin  Hydrocortisone  Ophthalmic 
(chloramphenicol  and  hydrocortisone  ace- 
tate for  ophthalmic  suspension  USP). 


Aureomycin  (chlortetracycline  HCI)  Capsules. 


Declomycin  (demeclocycline  HCI)  Syrup 
Drops. 


Baxter  Healthcare  Corp.,  Route  120  and  Wil- 
son Rd.,  RLT-10,  Round  Lake,  IL  60073- 
0490. 


Dentsply  Pharmaceutical,  3427  Concord  Rd. 
Vori<,  PA  17402. 


Pari<dale  Pharmaceuticals,  Inc.,  501  Fifth  St., 
Bristol,  TN  37620. 


Wyeth  Pharmaceuticals. 


Do. 


Achromycin  V  (tetracycline  HCI)  Suspension 
and  Drops. 


Achromycin  (tetracycline  HCI). 


Minocin  (minocycline  HCI)  Capsules. 


Minocin  (minocycline  HCI)  Tablets. 


Nebcin  (tobramycin  sulfate)  Sensitivity  Disk. 


Cerubidine  (daunorubicin  HCI)  Injection. 


Topicycline  (tetracycline  HCI)  Solution. 


Do. 


Do. 


Do. 


Do. 


Eli  Lilly  and  Co. 


Wyeth  Pharmaceuticals. 


Shire  Phamiaceutical  Development,  Inc. 
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Applk:ation  No. 

Drug 

Appik:ant 

NDA  50-508 

Cyclapen-W  (cydaciHIn)  Oral  Suspenskm. 

Wyeth  Pharmaceuticals. 

NDA  50-509 

Cyclapen-W  (cydacillin)  Tablets. 

Do. 

NDA  50-544 

Netromycin  (netiknkan  sulfate)  Injection. 

ScheringCoq>. 

NDA  50-633 

Cefpiramkle  Sodium  Injectkwi. 

Wyeth  Pharmaceutkals. 

ANDA  60-007 

Pen-Vee  K  for  Oral  Solution  (penicillin  V  po- 
tassium for  oral  solution),  125  mg  (base)/5 
milliliters  (mL)  and  250  mg  (base)/5  mL. 

Do. 

ANDA  60-462 

Garamycin  (gentamkiin  sulfate)  Cream,  0.1%. 

Sobering  Corp. 

ANDA  61-151 

Nilstat  (nystatin)  tablets  USP)  Oral  Tablets, 
500,000  units. 

Lederie  Laboratories. 

ANDA  61-325 

Nilstat  (nystatin)  Vaginal  Tablets,  100,000 
units. 

Do. 

ANDA  61-444 

Nilstat  (nystatin)  Ointment,  100,000  units/ 
gram  (g). 

Do. 

ANDA  61-445 

Nilstat  (nystatin)  Cream,  100,000/g. 

Do. 

ANDA  61-633 

Robimycin  (erythromycin)  Robitabs,  250  mg. 

AH.  Robins  Co.,  P.O.  Box  8299,  Philadel- 
phia, PA  19101-8299. 

ANDA  61-734 

Robitet  (tetracycline  HCI  capsules  USP) 
Robicaps,  250  mg  and  500  mg. 

Wyeth  Pharmaceutkals. 

ANDA  62-120 

Wymox  (amoxkallin)  Capsules,  250  mg  and 
500  mg. 

Do. 

ANDA  62-302 

Otobiotk:  (polymyxin  B  sulfate  and  hydro- 
cortisone otic  solution  USP)  Sterile  Otk: 
Solutkjn. 

Sobering  Corp. 

ANDA  62-579 

Precef  (ceforanide)  for  Injectton. 

Apothecon,  c/o  Bristol-Myers  Squibb  Co., 
P.O.  Box  4500,  Princeton,  NJ  08543-4500. 

ANDA  62-821 

Cephalexin  Capsules  USP,  250  mg. 

TEVA  Phamiaceutkal  USA,  1090  Horsham 
Rd.,  P.O.  Box  1090.  North  Wales,  PA 
19454. 

ANDA  62-823 

Cephalexin  Capsules  USP,  500  mg. 

TEVA  Phannaceutkal  USA. 

ANDA  62-860 

Ampicillin  for  Injection. 

Apothecon. 

ANDA  62-867 

Cephalexin  for  Oral  Suspension  USP,  250 
mg/5mL. 

TEVA  PhannaceutKal  USA. 

ANDA  62-873 

Cephalexin  for  Oral  Suspension  USP,  125 
mg/5mL. 

Do. 

ANDA  62-961 

Cefadyl  (cephapirin)  for  Injectkxi. 

Apothecon. 

ANDA  63-120 

Tobramycin  Sulfate  Injection  USP,  2  mL  vial, 
40  mg/mL. 

AstraZeneca  LP. 

ANDA  63-122 

Tobramycin  Sulfate  Injection  USP,  40  mg/mL. 

Do. 

ANDA  64-131 

Trimox  (amoxteillin  tablets  USP),  Tablets,  125 
mg  and  250  mg. 

Apothecon. 

ANDA  70-128 

Propranolol  HCI  Tablets  USP,  80  mg. 

ESI  Lederie,  c/o  Lederie  Laboratories,  401 
North  Middletown  Rd.,  Peart  River,  NY 
10965-1299. 

ANDA  70-318 

Hatoperidol  Oral  Solution  USP  (Concentrate), 
2  mg/mL. 

Alpharma,  U.S.  Pharmaceutkals  Divisran, 
200  Elmora  Ave.,  Elizabeth,  NJ  07207. 

ANDA  70-757 

Propranolol  HCI  Tablets  USP,  80  mg. 

Purepac  Phamiaceutkal  Co.,  200  Elmora 
Ave.,  Elizabeth,  NJ  07207. 
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ANDA  70-61 4 


ANDA  70-61 5 


ANDA  70-81 B 


ANDA  70-81 7 


ANDA  71-49  5 


ANDA  71^9  5 


ANDA  71-67 } 


ANDA  71-67  J 


ANDA  71-67  > 


ANDA  71-67) 


ANDA  71-68: 1 


ANDA  71 -6a  i 


ANDA  72-021 


ANDA  72-68 


ANDA  73-08( 


ANDA  73-4a 


ANDA  73-44( 


ANDA  73-494 


ANDA  74-03e 


ANDA  74-734 


ANDA  75-100 


ANDA  75-223 


ANDA  80-081 


ANDA  80-254 


ANDA  80-686 


ANDA  80-781 


ANDA  80-785 


ANDA  80-853 


ANDA  83-209 


ANDA83-488 
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Application  No. 


Drug 


Propranolol  HCI  Tablets  USP,  10  mg. 


Propranolol  HCI  Tablets  USP,  20  mg. 


Propranolol  HCI  Tablets  USP,  40  mg. 


Propranolol  HCI  Tablets  USP,  60  mg. 


Propranolol  HCI  Tablets  USP,  60  mg. 


Propranolol  HCI  Tablets  USP,  90  mg. 
Doxepin  HCI  Capsules  USP,  50  mg. 


Applicant 


Do. 


Do. 


Do. 


Do. 


ESI  Lederle. 


Doxepin  HCI  Capsules  USP,  75  mg. 


Doxepin  HCI  Capsules  USP,  100  mg. 


Doxepin  HCI  Capsules  USP,  150  mg. 


Doxepin  HCI  Capsules  USP,  10  mg. 


Doxepin  HCI  Capsules  USP,  25  mg. 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


Do. 


Fentanyl  Citrate  and  Droperidol  Injection. 


Foamicon  (alumina  and  magnesium  trisilicate 
tablets  USP),  80  mg  and  20  mg. 


Loperamide  HCI  Capsules  USP,  2mg. 


Questran  (cholestyramine)  Tablets,  800  mg 
and  1 ,000  mg. 


Desoximetasone  Ointment  USP,  0.25%. 


AstraZeneca  LP. 


Novartis  Consumer  Health,  Inc.,  200  Kimball 
Dr.,  Parsippany,  NJ  07054-0622. 


Roxane  Laboratoires,  Inc.,  P.O.  Box  16532, 
Columbis,  OH  43216. 


Bristol-Myers  Squibb  Co! 


Altana,  Inc.,  60  Baylis  Rd.,  Melville,  NY 
11747. 


Thiothixene  HCI  Intensol  Oral  Solution  (Con- 
centrate), 5  mg/mL. 


Piroxicam  Capsules  USP,  10  mg  and  20  mg. 


lopamidol  Injection  USP,  61%  and  76%. 


Bromocriptine  Mesylate  Capsules  USP,  5  mg. 


Labetalol  HCI  Tablets  USP,  100  mg,  200  mg, 
and  300  mg. 


Roxane  Laboratories,  Inc. 


SCS  Pharmaceuticals,  Box  5110,  Chicago,  IL 
60680-9889. 


Paulding  Phanmaceuticals,  Mack-Cali  Centre 
11,  650  From  Rd.,  Paramus,  NJ  07652. 


Lek,  Pharmaceutical  and  Chemical  Co.  d.d., 
c/o  Lek  Services,  Inc.,  1 15  North  Third  St., 
Suite  301,  Wilmington,  NC  28401. 


Sulfadiazine  Tablets  USP,  500  mg. 


Testosterone  Propionate  Injection  USP,  50 
mg/mL. 


Folic  Acid  Tablets  USP,  1  mg. 


Hydrocortisone  Tablets  USP,  20  mg. 


Tripelennamine  HCI  Tablets  USP,  50  mg. 


Betalin-S  (thiamine  HCI  injection  USP),  100 
mg/mL. 


Apothecon. 


Impax  Laboratories,  Inc.,  30831  Huntwood 
Ave.,  Hayward,  CA  94544. 


Eli  Lilly  and  Co. 


Impax  Laboratories,  Inc. 


Do. 


Do. 


Estratab  Tablets  (esterified  estrogens  tablets 
USP)  0.625  mg. 


Estrogenic  Substance  (sterile  estrone  sus- 
pension USP)  for  Injection. 


Eli  Lilly  and  Co. 


Solvay  Pharmaceuticals,  Inc. 


Wyeth  Pharmaceuticals. 
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Application  No. 

Dnjg 

Applk:ant 

ANDA  83-607 

HydrochtorothlazkJe  Tabtets  USP. 

Impax  Laboratories,  Inc. 

ANDA  83-720 

Probenecid  and  Cotehk:lne  Tablets  USP,  500 

mg/0.5  mg. 

Do. 

ANDA  83-789 

Furacin  (nitrofurazone)  Topkal  Cream. 

Shire  Pharmaceutteal  Devetepment.  Inc. 

V    ■ 

ANDA  83-967 

Trichlormethiazide  TabJets  USP,  4  mg. 

Impax  Laboratories,  Inc. 

ANDA  84-029 

Hydrochlorothiazide  Tablets  USP,  25  mg. 

Do. 

ANDA  84-444 

Phenaphen  with  Codeine  (acetaminophen 
and  codeine  phosphate  capsules  USP), 
No.  2  Capsules,  325  mg/15  mg. 

A.H.  Robins  Co. 

ANDA  84-541 

Propantheline  Bromide  Tabtets  USP,  15  mg. 

Impax  Laboratories,  Inc. 

ANDA  85-057 

Tylenol  With  Codeine  (acetaminophen  and 
codeine  phosphate  oral  solutk)n  USP)  Elix- 
ir, 120  mg/12  mg. 

Ortho-McNeil  Pharmaceuticals,  Inc.,  c/o 
Johnson  &  Johnson  Pharmaceutkal  Re- 
search and  Development,  LLC,  920 
Route  202  South,  P.O.  Box  300,  Raritan, 
NJ  08869-0602. 

ANDA  85-656 

Phenaphen-650  With  Codeine  (acetamino- 
phen and  codeine  phosphate  tabtets  USP) 
Tablets,  650  mg/30  mg. 

A.H.  Robbins  Co. 

ANDA  86-405 

Sorbitrate  (isosorbide  dinitrate  tablets  USP), 
20  mg. 

AstraZeneca  Pharmaceuticals  LP. 

ANDA  86-530 

Seconal  (secobarbital  sodium)  Suppositories. 

Eli  Ully  and  Co. 

ANDA  86-683 

Acetaminophen  and  Codeine  Phosphate  Tab- 
lets USP,  300  mg/60  mg. 

Purpac  Pharmaceutical  Co. 

ANDA  86-715 

Estratab  Tabtets  (esterified  estrogens  tablets 
USP),  0.3  mg. 

Solvay  Pharmaceutteals. 

ANDA  87-158 

Fluonid  (fluocinolone  acetonide)  Solution, 
0.01%. 

Allergan,  2525  Dupont  Dr.,  P.O.  Box  19534, 
Irvine,  GA  92623-9534. 

ANDA  87-847 

Atropine  and  Demerol  (atropine  sulfate  and 
meperidine  HCI)  Injection,  0.4  mg/75  mg/ 
mL 

Abbott  Latwratories. 

ANDA  87-846 

Atropine  and  Demerol  (atropine  sulfate  and 
meperidine  HCI)  Injection,  0.4  mg/100  mg/ 
mL. 

Do. 

ANDA  87-853 

Atropine  and  Demerol  (atropine  sulfate  and 
meperidine  HCI)  Injection,  0.4  mg/50  mg/ 
mL 

Do. 

ANDA  87-864 

Triple  Sulfa  Vaginal  Cream  (sulfathiazole,  sul- 
facetamide, and  sufabenzamide). 

Alpharma. 

ANDA  88-125 

Sorbitrate  (isosorbide  dinitrate  tablets  USP), 
40  mg. 

AstraZeneca  Pharmaceuticals,  LP. 

ANDA  88-343 

Bromanyl  (bromodiphenhydramine  HCI  and 
codeine  phosphate)  Cough  Syrup,  12.5 
mg/5  mL  and  10  mg/5  mL). 

/Mphamna. 

ANDA  89-561 

Chlorpropamide  Tabtets  USP,  100  mg. 

Lederte  Laboratories. 

ANDA  89-562 

Chlorpropamide  Tablets  USP,  250  mg. 
i 

Do. 
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Therefore 
Federal  Fooc 
(21  U.S.C. 
delegated  to 
Drug  Evaluaion 
5.82),  appro\al 
in  the  table 
amendments 
is  hereby  wi 
September  1 


under  section  505(e)  of  the 
,  Drug,  and  Cosmetic  Act 
e))  and  under  authority 
he  Director,  Center  for 
and  Research  (21  CFR 
of  the  applications  listed 
this  document,  and  all 
and  supplements  thereto, 
tjidrawn,  effective 
2003 


3E5( 


111 


Dated:  luly  fc.  2003 
Janet  Woodcoqk 

Director, 
Research 

[FR  Doc.  03-2(j949 
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DEPARTME^|T  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dri^g  Administration 

[Docket  No.  20()3N-0294] 

Anesthetic  arid  Life  Support  Drugs 
Advisory  Coitimlttee;  Amendment  of 
Notice 

I 

agency:  Food 
HHS. 
AcnoN:  Notic*. 


and  Drug  Administration, 


The  Food  ai  id  Drug  Administration 
(FDA)  is  anno  jncing  an  amendment  to 
the  notice  of  r  leeting  of  the  Anesthetic 
and  Life  Supp  art  Drugs  Advisory 
Committee.  T  lis  meeting  was 
announced  in  the  Federal  Register  of 
July  31,  2003   B8  FR  44955).  The 
amendment  is  being  made  to  reflect  a 
change  in  the  \genda  portion  of  the 
document.  Th^re  are  no  other  changes. 
FOR  FURTHER  llJFORMATlON  CONTACT: 
Johanna  M.  CI  fford.  Center  for  Drug 
Evaluation  ant  Research  {HFD-21), 
Food  and  Druj  Administration,  5600 
Fishers  Lane  (  or  express  delivery,  5630 
Fishers  Lane,  im.  1093),  Rockville,  MD 
20857,  301-82  7-7001.  or  FDA  Advisory 
Committee  Information  Line.  1-800- 
741-8138  (301 -443-0572  in  the 
Washington,  DC  area),  code  12529. 
Please  call  the  Information  Line  for  up- 
to-date  inform!  ition  on  this  meeting. 
SUPPLEMENTAR  '  INFORMATION:  In  the 
Federal  Registi>r  of  July  31.  2003.  FDA 
announced  tha  t  a  meeting  of  the 
Anesthetic  anc  Life  Support  Drugs 
Advisory  Comi  nittee  would  be  held  on 
September  9  ai  d  10,  2003.  On  page 
44956,  Ln  the  fi  rst  colunm,  the  Agenda 
portion  of  the  i  leeting  is  amended  to 
read  as  follows 

Agenda:  On  September  10,  2003,  the 
committee  will  discuss  the  abuse 
liability  of  and  Risk  Management  Plans 
for  Palladone  (  lydromorphone 
Hydrochloride  Piu-due  Pharma,  LP,  a 


modified-release  hydromorphone  drug 
product  indicated  for  the  treatment  of 
moderate  to  severe  pain  in  opioid 
tolerant  patients. 

This  notice  is  issued  under  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2)  and  21  CFR  part  14, 
relating  to  advisory  committees. 

Dated:  August  12,  20D3. 

Peter  ].  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-20951  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Dermatologic  and  Ophthalmic  Drugs 
Advisory  Committee;  Notice  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Dermatologic 
and  Ophthalmic  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  September  9  and  10,  2003.  from 
8  a.m.  to  5:30  p.m. 

Location:  Holiday  Inn.  The  Ballrooms. 
Two  Montgomery  Village  Ave.. 
Gaithersburg.  MD. 

Contact  Person:  Kimberly  Littleton 
Topper,  Center  for  Drug  Evaluation  and 
Research  (HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane  (for 
express  delivery.  5630  Fishers  Lane.  rm. 
1093)  Rockville,  MD  20857,  301-827- 
7001.  or  FDA  Advisory  Conunittee 
Information  Line.  1-800-741-8138 
(301-443-0572  in  the  Washington.  DC 
area),  code  12534.  Please  call  the 
Information  Line  for  up-to-date 
information  on  this  meeting. 

Agenda:  On  September  9,  2003,  the 
committee  will  discuss  the  efficacy  and 
safety  of  submission  tracking  number 
biologies  licensing  application  125075/ 
0,  Efalizumab  (Raptiva)  by  Genentech. 
Inc..  to  be  used  in  the  treatment  of  adult 
patients  with  moderate  to  severe  plaque 
psoriasis.  On  September  10,  2003,  the 
committee  will  discuss  new  drug 
application  (NDA)  21-576,  Methyl 
Aminolevulinate  Hydrochloride  (methyl 


aminolevulinate  cream.  168  milligram/ 
gram)  by  PhotoCure  ASA,  for  treatment 
of  basal  cell  carcinoma. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  September  1,  2003.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  on  both  days.  Time 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  September  3. 
2003.  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Persons  attending  FDA's  advisory 
committee  meetings  are  advised  that  the 
agency  is  not  responsible  for  providing 
access  to  electrical  outlets. 

FDA  welcomes  the  attendance  of  the 
public  at  its  advisory  committee 
meetings  and  will  make  every  effort  to 
acconunodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  contact  Kimberly 
Littleton  Topper  at  least  7  days  in 
advance  of  the  meeting. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  August  12.  2003. 
Peter  J.  Pitts, 

Associate  Commissioner  for  External 
Relations. 

[FR  Doc.  03-20952  Filed  8-15-03;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  2003D-0349] 

Draft  Guidance  for  Reviewers: 
Instructions  and  Template  for 
Chemistry,  Manufacturing,  and  Control 
Reviewers  of  Human  Somatic  Cell 
Therapy  Investigational  New  Drug 
Applications;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  document  entitled 
"Guidance  for  Reviewers:  Instructions 
and  Template  for  Chemistry. 
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Manufactuiring.  and  Control  (CMC) 
Reviewers  of  Human  Somatic  Cell 
Therapy  Investigational  New  Drug 
Apphcations  (INDs)"  dated  August 
2003.  The  draft  guidance  document, 
when  finalized,  will  provide 
instructions  to  CMC  reviewers  of  human 
somatic  cell  therapies  on  what 
information  should  be  recorded  and 
assessed  as  part  of  their  review  of  an 
original  IND.  The  draft  guidance 
document,  wheft  finalized,  will  also 
provide  CMC  reviewers  the  format  in 
the  corresponding  human  somatic- 
cellular  therapy  CMC  template  to 
prepare  their  reviews. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
November  17.  2003.  to  ensure  thefr 
adequate  consideration  in  preparation  of 
the  final  document.  General  conunents 
on  agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Office  of  Communication.  Training,  and 
Manufactiu^rs  Assistance  (HFM— 40). 
Center  for  Biologies  Evaluation  emd 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  draft  guidance  may  also  be  obtained 
by  mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the  draft 
guidance  to  the  Division  of  Dockets 
Management  (HFA-305),  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Astrid  L.  Szeto,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike.  Rockville.  MD  20852- 
1448. 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  draft  document  entitled  "Guidance  for 
Reviewers:  Instructions  and  Template 
for  Chemistry,  Manufacturing,  and 
Control  (CMC)  Reviewers  of  Human 
Somatic  Cell  Therapy  Investigational 
New  Drug  Applications  (INDs)"  dated 
August  2003.  The  draft  guidance 
docimient  provides  instructions  and  a 
template  that  are  intended  to  be  tools  to 
assist  CMC  reviewers  of  human  somatic 
cell  therapy  INDs.  The  draft  guidance 


docimient  is  intended  to  help  ensure 
that  all  applicable  regulatory 
requirements  are  reviewed  for  the 
appropriate  stage  of  product 
development. 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance,  when  finalized,  will 
provide  instructions  to  CMC  reviewers 
of  human  somatic  cell  therapies  on  what 
information  should  be  recorded  and 
assessed  as  part  of  their  review  of  an 
original  IND.  It  does  not  create  or  confer 
any  rights  for  or  on  any  person  and  does 
not  operate  to  bind  FDA  or  the  public. 
An  alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations. 

n.  Comments 

The  draft  guidance  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Division  of  Dockets 
Management  (see  ADDRESSES)  wrritten  or 
electronic  comments  regarding  the  draft 
guidcuice.  Submit  written  or  electronic 
comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
guidance.  Submit  a  single  copy  of 
electronic  comments  or  two  paper 
copies  of  any  mailed  comments,  except 
that  individuals  may  submit  one  paper 
copy.  Comments  are  to  be  identified 
with  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Division  of 
Dockets  Management  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  at  either 
http://www.fda.gov/cber/guidelines.htm 
OT  http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  August  7.  2003. 
Jeflrey  Shuren. 

Assistant  Commissioner  for  Policy. 

[FR  Doc.  03-20950  Filed  8-15-03:  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

[Announcement  Numt>er:  HRSA-03-110] 

Maternal  and  Child  Health  Federal  Set- 
Aside  Program;  Special  Projects  of 
Regional  and  National  Significance; 
State  Oral  HeaKh  Collat}orative 
Systems  (SOHCS)  Grant  Program 
(CFDA  #93.110) 

AGENCY:  Health  Resources  and  Services 

Administration.  HHS. 

ACTION:  Notice  of  availability  of  funds. 

SUMMARY:  The  Health  Resources  and 
Services  Administration  (HRSA) 
announces  that  approximately 
$2,950,000  in  fiscal  year  (FY)  2003 
funds  is  available  to  fund  up  to  59  one- 
year  grants  to  support  States'  efforts  to 
develop,  implement  or  otherwise 
strengthen  State  oral  health 
collaborative  strategies  that  increase 
access  to  oral  health  services  for 
Medicaid  and  State  Children's  Health 
Insurance  Program  (SCHIP)  eligible 
children,  and  other  underserved 
children  and  their  families.  Eligibility  is 
open  to  MCH  agencies  in  the  50  States 
and  nine  specified  jurisdictions,  unless 
another  governmental  or  non- 
governmental agency  is  approved. 
Awards  will  be  made  under  the  program 
authority  of  section  501(a)(2)  of  the 
Social  Security  Act,  the  Maternal  and 
Child  Health  (MCH)  Federal  Set-Aside 
Program  (42  U.S.C.  701(a)(2)).  i.e.. 
Special  Projects  of  Regional  and 
National  Significance  (SPRANS).  Funds 
for  these  awards  were  appropriated 
under  Pub.  L.  108-07.  the  "Departments 
of  Labor.  Health  and  Human  Services, 
and  Education,  and  Related  Agencies 
Appropriations  Act,  2003."  Up  to 
$50,000  in  FY  2003  funds  is  available 
for  each  one-vear  grant;  up  to  an 
additional  $50,000  in  FY  2003  funds 
may  become  available  for  the  grant 
during  the  course  of  the  same  one-year 
project  period,  depending  upon  the 
availability  of  funds. 
DATES:  The  deadline  for  receipt  of 
applications  is  August  25.  2003. 
Applicants  are  required  to  submit  one 
ink-signed  original  and  two  copies  of 
the  completed  application.  The 
projected  award  date  will  be  prior  to 
September  30.  2003. 
ADDRESSES:  To  receive  a  complete 
application  kit.  applicants  may 
telephone  the  HRSA  Grants  Application 
Center  at  1-877-477-2123 (1-877- 
HRSA-123)  beginning  July  25.  2003,  or 
register  on-line  at:  http://www.hrsa. 
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^ovl,  or  by  a  xessing  http.ll 
www.hrsa.gt  v I g_order3.htm  directly. 
This  prograr  i  uses  the  standard  Fonii 
PHS  5161-1  (rev.  7/00)  for  applications 
(approved  ui  ider  0MB  No.  0920-0428). 
Applicants  n  lust  use  the  appropriate 
Catalog  of  Fe  deral  Domestic  Assistance 
(CFDA)  num  jer  93.110  and  the  title. 
"State  Oral  \  ealth  Collaborative 
Systems  Proj  ram,"  when  requesting 
application  r  lateriaJs.  The  CFDA  is  a 
Government  wide  compendium  of 
enumerated   'ederal  programs,  projects, 
services,  and  activities  that  provide 
assistance.  U  iless  submitted  on-line 
(see  f.ext  pan  igraph),  all  applications 
should  be  ma  iled  or  delivered  to:  Grants 
Management  Officer  (MCHB).  HRSA 
Grants  Applii  :ation  Center  (GAG),  901 
Russell  Aven  je.  Suite  450,  Gaithersburg 
MD.  telephore:  1-877-HRSA-123  (477- 
2123),  e-mail  hrsagac@hrsa.gov.  Notice 
of  receipt  of  a  aplications  will  be  sent- bv 
the  GAG. 

Applicants  should  note  that  HRSA 
anticipates  ac  :epting  grant  applications 
online  in  the  ast  quarter  of  the  Fiscal 
Year  (July  thr  )ugh  September).  Please 
refer  to  the  HI  :SA  grants  schedule  at 
http://www.hi  sa.gov/grants.htm  for 
more  informa  ion.  The  automated 
application  piocess  should  be  faster, 
easier  and  bet  er  for  applicants  and  for 
HRSA.  We  em  :ourage  you  to  take 
advantage  of  t  lis  new  option. 
Applicants  will  be  notified  through  the 
same  channeli  that  currently  announce 
the  availabilit  r  of  downloadable  and 
paper  applical  ion  materials,  including 
notices  on  HR  5A  Web  sites  and  e-mail 
communicatic  ns.  Once  the  automated 
system  is  in  p  ace,  applications  can  be 
submitted  on-  ine  and  applicants  will 
receive  an  ele(  tronic  confirmation  of  the 
submission.  A  jplicants  will  need  to 
print  the  face  |  lage,  sign  it,  and  submit 
it  to  the  HRSA  Grants  Application 
Center.  901  Ri  ssell  Avenue.  Suite  450, 
Gaithersburg.  MD  20879;  telephone  1- 
877-477-2123 

FOR  FURTHER  l^  FORMATION  CONTACT: 
Mark  E.  Nehrii  g.  DMD.  MPH,  301-443- 
1080.  e-mail:  ntnehring@hrsa.gov (for 
questions  spec  fie  to  project  activities  of 
the  program,  p  ogram  objectives,  or  the 
Letter  of  Intent  described  above);  and 
Mona  D.  Thorn  3son.  301-443-3429;  e- 
mail,  mthompi  on@hrsa.gov  (for  grants 
policy,  budgets  ry,  and  business 
questions). 

SUPPLEMENTARlj  INFORMATION: 

Program  Bac  aground  and  Objectives: 
Today,  MCHB  :  s  the  principal  Federal 
agency  support  ing  State  dental 
programs.  Mosi  State  dental  programs 
are  organizatio  lally  part  of  the  State's 
maternal  and  c  lild  health  (MCH) 
program.  Nearl  i  80  percent  of  State 


dental  program  funds  come  from 
Federal  MCH  Block  Grants  to  States 
funds.  MCHB  provides  the 
infi-astructure  for  most  oral  health 
prevention  and  services  programs  in  our 
Nation.  MCHB-sponsored  programs 
have  considerable  flexibility  and 
legislative  authority  to  support  State 
dental  programs  and  to  develop 
partnerships  between  the  public  and 
private  sectors  to  address  the  needs  of 
all  mothers  and  children.  This  critical 
role,  however,  is  not  matched  with 
sufficient  resources  to  meet  demand. 

Despite  tremendous  advances  in 
prevention,  dental  caries  remains  the 
predominant  childhood  disease, 
continuing  to  take  a  heavy  toll  on 
children's  health  and  well-being  across 
all  socioeconomic,  racial,  and  ethnic 
groups.  Increasingly,  we  are  witnessing 
a  concentration  of  dental  ilbess  both  in 
quantity  and  severity  among  children 
fiving  in  poverty  and  of  racial  and 
ethnic  minorities.  From  aJl  available 
data  it  is  clear  that  in  most  parts  of  our 
nation,  inadequate  access  to  dental  care 
is  commonplace  for  children  of  families 
living  in  poverty. 

In  order  for  children  to  be  raised  in 
healthy  families  and  communities,  all 
community  service  systems,  including 
oral  health,  need  to  take  ownership  of 
the  problems  and  solutions  associated 
with  assuring  children's  access  to 
comprehensive  systems  of  quality  care. 
Nationwide,  there  is  a  growing  body  of 
evidence  documenting  the  serious 
obstacles  impeding  oral  health  care 
access,  not  the  least  of  which  is  an 
inadequate- number,  distribution  and 
availability  of  providers  for  the  nation's 
most  needy  children.  Current  systems  of 
health,  education,  social  services  and 
child  care  are  often  crisis  oriented  and 
designed  to  address  problems  that  have 
already  occurred  rather  than  proactively 
oriented  to  prevent  them.  These  systems 
tend  to  divide  the  problems  of  children, 
families,  and  communities  into  rigid 
categorical  programs  that  fail  to  reflect 
interrelated  causes  and  solutions.  This 
categorical  organization  of  service 
systems  makes  it  impossible  for  the 
current  systems  to  meet  the  needs  of 
children,  families,  and  communities. 
Truly  effective  and  sustainable 
successes  can  be  achieved  through 
building  integrated  partnerships  that 
make  a  firm  commitment  to 
implementing  programs  and  policies 
that  are  creative,  comprehensive  and 
collaborative. 

Authorization:  Section  501(a)(2)  of  the 
Social  Security  Act  (42  U.S.C.  701(a)(2)). 

Purpose:  This  purpose  of  this  grant 
program  is  to  support  States'  efforts  to 
develop,  implement  or  otherwise 
strengthen  State  oral  health 


collaborative  strategies  that  increase 
access  to  oral  health  services  for 
Medicaid  and  State  Children's  Health 
Insurance  Program  (SCHIP)  eligible 
children,  and  other  underserved 
children  and  their  families.  These  grants 
are  intended  to  s^ddress  the  cross-cutting 
oral  health  needs  of  women  and 
children.  These  needs  range  from  broad- 
based  interventions  such  as  strategic 
plaiming,  public/private  partnerships 
and  comprehensive  integrated  support 
systems  to  more  narrowly  focused 
interventions  such  as  early  childhood 
decay,  sealant  and  prevention  programs. 
These  efforts  follow  up: 

1.  Findings  contained  in  the  Office  of 
the  Inspector  General  Report:  Children's 
Dental  Service  Under  Medicaid  Access 
and  Utilization,  and  Oral  Health  in 
America:  A  Report  of  the  Surgeon 
General. 

2.  The  Health  Resources  and  Services 
Administration  (HRSA)/Centers  for 
Medicaid  and  Medicare  Services  (CMS) 
sponsored  conference.  Building 
Partnerships  to  Improve  Access  to 
Medicaid  Oral  Health  Services. 

3.  The  American  Dental  Association 
(ADA)  sponsored  Achieving 
Improvement  in  Medicaid— AIM  for 
Change  meeting  held  in  Chicago, 
Illinois,  August  2-3,  1999. 

4.  Recommendations  for  State 
strategic  plans  developed  through  State 
Oral  Health  Summit  meetings.  National 
Governors  Association  (NGA)  Policy 
Academies  and/or  Head  Start  Forums. 

5.  Maternal  and  Child  Health  Bureau 
(MCHB)  performance  measures 
addressing  the  presence  of  sealants  on 
third  grade  student  molars,  enrollment 
in  Medicaid/SCHIP  and/or  the  presence 
of  essential  elements  in  State  Oral 
Health  Plans. 

6.  The  report  Oral  Health  in  America: 
A  Report  of  the  Surgeon  General,  and 
subsequent  release  of  A  National  Call  to 
Action  to  Promote  Oral  Health. 

Eligibility:  States  (defined  in  this 
offering  as  States  and  Jurisdictions)  are 
eligible  to  apply  for  State  Oral  Health 
Collaborative  Systems  Grant  funding, 
unless  the  State  specifically  requests 
and  designates  another  State-approved 
government  or  non-government  agency 
and  provides  a  convincing  justification 
for  so  doing.  States  designating  another 
agency  must  submit  an  endorsement 
acknowledging  that  the  applicant  has 
consulted  with  the  State  and  that  the 
State  has  been  assured  that  the 
applicant  will  work  with  the  State  on 
the  proposed  project.  This  endorsement 
must  accompany  the  application. 
Without  the  endorsement,  the 
application  vdll  not  be  considered  for 
funding.  Because  of  the  importance  of  * 
linking  oral  health  activities  with 
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systems  of  care  for  children,  the 
involvement  of  the  State  MCH  program 
is  strongly  encouraged.  Such 
involvement  could  he  demonstrated 
either  by  a  co-signed  application  or  by 
a  letter  of  support. 

Funding  Level/Project  Period: 
Approximately  $2,950,000  is  available 
for  the  State  Oral  Health  Collaborative 
Systems  grants  during  FY  2003.  These 
awards  will  be  made  not  to  exceed 
$50,000  (including  indirect  costs)  per 
award,  per  year,  for  a  project  period  of 
one  year,  beginning  approximately 
September  01,  2003.  The  applicant  is 
invited,  within  this  same  application,  to 
apply  for  up  to  an  additional  $50,000, 
should  funds  become  available  or  fewer 
than  fifty-nine  applications  are 
approved  and  recommended  for 
funding.  To  be  considered  for  additional 
funding.  States  must  submit  an 
addendum  to  the  application  to  include 
a  revised  face  page  (SF  424),  budget  and 
budget  justification  that  would  support 
an  increased  scope  of  work  and 
requested  funding  level,  up  to  $50,000, 
inclusive  of  indirect  costs,  and  is  in 
keeping  with  the  progranunatic 
objectives  of  this  grant  offering.  Finally, 
cost  sharing  or  matching  is  not  required 
or  encom-aged  under  the  SOHCS  grant 
program. 

Review  Criteria:  Applications  that  are 
complete  and  responsive  to  the 
guidance  will  be  evaluated  by  an 
objective  review  panel  specifically 
convened  for  this  solicitation  and  in 
accordance  with  HRSA  grants 
management  policies  and  procedures. 

Applications  will  be  reviewed  using 
the  following  HRSA  criteria: 

1 .  Description  of  the  Problem — The 
extent  to  which  the  project  describes  the 
severity  of  oral  health  needs  of  the 
community. 

2.  Goals  &  Objectives  "Major  goals 
and  objectives  are  clearly  stated  and 
attainable  for  the  project  period. 

3.  Implementation  Plan — The  quality 
of  the  project  plan  or  methodology  is 
adequately  explained  indicating  the 
extent  to  which  the  project  will 
contribute  to  the  advancement  of 
maternal  and  child  health  and/or 
improvement  of  the  oral  health  of 
imderserved  children  as  measured 
through  MCHB  performance  measures 
addressing  the  presence  of  sealants  on 
third  grade  student  molars,  enrollment 
in  Medicaid/SCHIP  and/or  the  presence 
of  essential  elements  in  State  Oral 
Health  Plans. 

4.  Partnerships  (Collaborative 
Agencies  and  ft-ograms) — The  extent  to 
which  the  project  demonstrates 
commitment  of  prospective  partners  and 
strength  of  the  applicant's  plan  for 


integrating  oral  health  into  existing 
public  and  private  health  systems. 

5.  Budget — The  extent  to  which  the 
estimated  cost  to  the  Government  of  the 
project  is  reasonable,  considering  the 
anticipated  results. 

Paperwork  Reduction  Act:  0MB 
approval  for  any  data  collection  in 
connection  with  this  grant  program  will 
be  sought,  as  requfred  under  the 
Paperwork  Reduction  Act  of  1995. 

Public  Health  System  Reporting 
Requirements:  This  program  is  subject 
to  the  Public  Health  System  Reporting 
Requirements  (approved  under  OMB 
No.  0937-0195).  Under  these 
requirements,  the  community-based 
nongovernmental  applicant  must 
prepare  and  submit  a  Public  Health 
System  Impact  Statement  (PHSIS).  The 
PHSIS  is  intended  to  provide 
information  to  State  and  local  health 
officials  to  keep  them  apprised  of 
proposed  health  services  grant 
applications  submitted  by  community- 
based  nongovernmental  organizations 
within  their  jurisdictions. 

Community-based  nongovernmental 
applicants  are  required  to  submit  the 
following  information  to  the  head  of  the 
appropriate  State  and  local  health 
agencies  in  the  area(s)  to  be  impacted  no 
later  than  the  Federal  application 
receipt  due  date: 

(a)  A  copy  of  the  face  page  of  the 
application  (SF  424). 

(b)  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  and 
local  health  agencies. 

Executive  Order  12372:  The  MCH 
Federal  Set-Aside  program  has  been 
determined  to  be  a  program  which  is  not 
subject  to  the  provisions  of  Executive 
Order  12372  concerning 
intergovernmental  review  of  Federal 
programs. 

Dated:  August  13,  2003. 
Elizabeth  M.  Duke, 

Administrator. 

[PR  Doc.  03-21197  Filed  8-14-03;  8:45  am) 

PILUNG  CODE  416S-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Privacy  Act  of  1974:  Revision  to 
Existing  System  of  Records 

AGENCY:  Health  Resources  and  Services 
Administration  (HRSA),  HHS. 

ACTION:  Notification  of  an  altered  system 
of  records. 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act,  HRSA 
is  publishing  a  notice  of  a  proposal  to 
revise  an  existing  system  of  records,  09- 
15-0055,  Organ  Procurement  and 
Transplantation  Network  (OPTN)  Data 
System. 

DATES:  Effective  Date:  The  modifications 
to  this  system  will  become  effective 
without  further  notice  on  September  29, 
2003,  unless  comments  dictate 
otherwise.  Comment  Date:  To  be 
considered,  written  comments  must  be 
received  on  or  before  September  29, 
2003. 

ADDRESSES:  Written  comments  should 
be  addressed  to  James  Burdick,  M.D., 
Dfrector,  Division  of  Transplantation, 
Office  of  Special  Programs,  Health 
Resources  and  Services  Administration, 
Parklawn  Building,  Room  16C-17,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Burdick.  M.D..  Director.  Division 
of  Transplantation.  Office  of  Special 
Programs,  HRSA,  Parklawn  Building, 
Room  16C-17,  5600  Fishers  Lane, 
Rockville,  Maryland  20857.  The 
telephone  number  is  301-443-7577. 

SUPPLEMENTARY  INFORMATION:  The 
current  Notice  of  System  of  Records 
requires  updated  and  expanded 
information  in  several  sections,  e.g.. 
Name,  System  Locations,  Categories  of 
Records  in  the  System,  Purpose. 
Safeguards,  and  Retention  and  Disposal. 
In  addition,  this  notice  updates  and 
modifies  the  routine  uses  of  this  Noti-^e. 
Data  collected  by  the  OPTN  are  shared 
on  a  monthly  basis  with  the  contractor 
for  the  Scientific  Registry'  of  Transplant 
Recipients  (SRTR)  and  HRSA's  Division 
of  Transplantation  (DoT),  the  Federal 
entity  that  oversees  the  OPTN  and  SRTR 
contracts.  The  notice  is  published  below 
in  its  entirety,  as  amended. 

The  definitions  of  the  final  rule 
governing  the  operation  of  the  OPTN  (42 
CFR  part  121)  apply  to  this  System  of 
Records  Notice. 
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Dated:  August^.  2003. 
}on  Nelson, 
Associate  Admit  istratorfor  Management  and 
Program  Support . 
|FR  Doc.  03-206i  15  Filed  8-15-03;  8:45  am] 

BILLING  CODE  4165-  1S-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltiltes  of  Health 

Lupus  Today:  Research  Into  Action 
Conference;  Notice 


The  National 
(NIH)  will  conquct 


Wash 


concerning 
erythematosus 
"Lupus  Today 
on  September 
Wardman  Park 
■  Road.  NW, 
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2003.  at  the  Marriott 
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may  represent  for  the 
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on  Women's 
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organizations  are  eo- 
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iti 
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treatment 
include  a  panel 
participation  in 
patients  and 
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today.  Another  panel 
futiu^  lupus  clipical 
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public  health 
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energize,  and 
about  the  futur* 
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organizations  i 
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for  the  conferedce 
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lupusregistratic  n 
provides  an  upi  lated 
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od.nih.gov/orwh/ 
.pdf>.  The  Web  site 
agenda. 


Dated:  August  11.  2003. 
Vivian  W.  Pinn, 

Associate  Director  for  Research  on  Women 's 

Health,  Nationallnstitutes  of  Health. 

(FR  Doc.  03-20959  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  414O-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Coast  Guard 

[USCG  2003-15884] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (0MB):  0MB  Control  Number 
1625-0056,  Labeling  Required  in  33 
CFR  Parts  181  and  183  and  46  CFR 
25.10-3 

agency:  Coast  Guard,  DHS. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  0MB  for  the  renewal  of  one 
Information  Collection  Request  (ICR). 
The  ICR  concerns  Labeling  Required  in 
33  CFR  parts  181  and  183  and  46  CFR 
25.10-3.  Before  submitting  the  ICR  to 
OMB,  the  Coast  Guard  is  inviting 
comments  on  it. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  17.  2003. 

ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2003-15884] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation  (DOT),  room  PL-401, 
400  Seventh  Street  SW.,  Washington, 
DC  20590-0001. 

(2)  By  delivery  to  room  PL— 401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Facility  at  202-493- 
2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

(5)  Electronically  through  Federal 
eRule  Portal:  http:// 
www.regulations.gov. 

The  Facility  maintains  the  public 
docket  for  this  notice.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
notice  as  being  available  in  the  docket, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 


room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms. dot.gov. 

Copies  of  the  complete  ICR  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov,  and  also 
from  Conunandant  (G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  this  document;  or  Dorothy 
Beard,  Chief,  Documentary  Services 
Division,  U.S.  Department  of 
Transportation.  202-366-5149.  for 
questions  on  the  docket. 
SUPPLEMENTARY  INFORMATION: 

Public  Participation  and  Request  for 
Comments 

We  encourage  you  to  participate  in 
this  request  for  comment  by  submitting 
comments  and  related  materials.  We 
will  post  all  comments  received, 
without  change,  to  http://dms.dot.gov, 
and  they  will  include  any  personal 
information  you  have  provided.  We 
have  an  agreement  with  DOT  to  use  the 
Docket  Management  Facility.  Please  see 
DOT'S  "Privacy  Act"  paragraph  below. 

Submitting  comments:  If  you  submit  a 
comment,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  request  for  comment  [USCG-2003- 
15884).  indicate  the  specific  section  of 
this  document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  electronic 
means,  mail,  fax,  or  delivery  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  delivery,  submit  them  in  an 
unbound  format,  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  that  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Viewing  comments  and  documents: 
To  view  comments,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  go  to 
http://dms.dot.gov  at  any  time  and 
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conduct  a  simple  search  using  the 
docket  number.  You  may  also  visit  the 
Docket  Management  Facility  in  room 
PL-401  on  the  Plaza  level  of  the  Nassif 
Building,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Privacy  Act:  Anyone  can  search  the 
electronic  form  of  all  comments 
received  into  any  of  our  dockets  by  the 
name  of  the  individual  submitting  the 
comment  (or  signing  the  comment,  if 
submitted  on  behalf  of  an  association, 
business,  labor  union,  etc.).  You  may 
review  the  Privacy  Act  Statement  of 
DOT  in  the  Federal  Register  published 
on  April  11,  2000  (65  FR  19477],  or  you 
may  visit  http://dms.dot.gov. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  comments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  document  [USCG  2003- 
15884],  and  give  the  reasons  for  the 
comments.  Please  submit  all  comments 
and  attachments  in  an  unbound  format 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electronic  filing. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose 
stamped  self-addressed  postcards  or 
envelopes. 

Information  Collection  Request 

Title:  Labeling  Required  in  33  CFR 
parts  181  and  183  and  46  CFR  25.10-3. 

0^4B  Control  Number:  1625-0056. 

Summary:  The  rules  and  safety 
standards  contain  information 
collections  that  require  manufacturers  of 
boats,  uninspected  commercial  vessels, 
and  associated  equipment;  importers; 
and  the  boating  public  to  apply  for 
serial  numbers  and  to  display  various 
labels  evidencing  compliance. 

Need:  Title  46  U.S.C.  4310  gives  the 
Coast  Guard  the  authority  to  require 
manufacturers  of  recreational  boats  and 
certain  items  of  associated  equipment  to 
comply  with  rules  of  the  Coast  Guard. 
Parts  181  and  183  of  Title  33.  Code  of 
Federal  Regulations,  and  46  CFR  25.10- 
3  contain  the  rules  and  safety  standards 
authorized  by  the  statutes  that  apply  to 
manufacturers  of  recreational  boats, 
uninspected  commercial  vessels,  and 
associated  equipment. 


Respondents:  Manufacturers  of 
recreational  boats,  uninspected 
commercial  vessels,  and  associated 
equipment. 

Frequency:  One  time  a  boat. 

Burden:  The  estimated  burden  is 
385.408  hours  a  year. 

Dated:  August  7.  2003. 
Clifford  L  Pearson. 

Director  of  Information  and  Technology. 
[FR  Doc.  03-21089  Filed  8-15-03;  8:45.am] 

BILLING  CODE  4910-1S-U 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Seciurity. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  (FEMA),  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  a  proposed 
new  information  collection.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  as  amended  (44 
U.S.C.  3506  (c)(2)(A)),  this  notice  seeks  - 
comments  concerning  the  use  of  the 
Excess  Federal  Real  Property  Program 
application. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Excess  Federal  Real 
Property  Program  is  to  convey  at  no  cost 
to  State  and  local  governments  excess 
Federal  real  property  that  the  Federal 
Emergency  Management  Agency 
(FEMA)  determines  can  be  used  for 
emergency  management  response 
purposes  in  perpetuity.  The  Federal 
Property  and  Administrative  Services 
Act  of  1949,  as  amended.  40  U.S.C.  553, 
(formerly  40  U.S.C.  484(p)),  authorizes 
the  Administrator  of  the  General 
Services  Administration  (GSA)  to 
transfer  or  convey  (without  monetary 


consideration)  Federal  real  and  related 
surplus  property  needed  for  emergency 
management  response  purposes, 
including  fire  rescue  services,  as 
determined  by  the  Under  Secretary. 
Emergency  Preparedness  and  Response 
Directorate,  Department  of  Homeland 
Security.  GSA's  implementing 
regulations  are  contained  in  41  CFR  part 
101-47. 

Collection  of  Information 

Title:  Excess  Federal  Real  Property 
Program  Application. 

Type  of  Information  Collection:  New. 

Abstract.  GSA  provides 
announcements  to  FEMA  and  to  State 
and  local  governments  concerning 
available  Federal  surplus  real  property 
for  emergency  management  response 
use  purposes  including  fire  and  rescue 
services.  An  applicant  must  notify  the 
disposal  agency  such  as  GSA  Regional 
and  Headquarters  offices,  the 
Department  of  Defense  (DOD)  Base 
Realignment  Closure  (BRAG)  Offices, 
and  FEMA  Regional  and  Headquarters 
offices  of  its  intent  to  acquire  the 
property.  The  notification  should  occur 
within  20  days  after  notification  of 
property  availability.  States,  the  District 
of  Columbia,  any  territory  or  possession 
of  the  United  States,  or  any  political 
subdivision  or  instrumentality  thereof, 
may  apply  for  the  transfer  or 
conveyance  of  surplus  real  property  for 
emergency  management  response  use 
purposes.  An  applicant  must  formally 
submit  a  completed  Excess  Federal  Real 
Property  Program  application  including 
supporting  documentation  to  FEMA. 
After  receiving  this  information.  FEMA 
will  then  determine  if  the  requested 
excess  Federal  real  property  is  required 
for  emergency  management  response 
use.  The  application  process  is  designed 
to  ensure  that  the  applicant's  proposed 
use  of  the  Federal  real  property  is  for 
emergency  management  use  as  an 
integral  part  of  applicable  State  and 
local  government  plans.  The  completed 
application  form  is  designed  to  ensure 
that  the  applicant  conforms  to  GSA  and 
DOD  regulatory  conditions. 

Affected  Public:  State,  local  or  Tribal 
government. 

Estimated  Total  Annual  Burden 
Hours:  3. 


FEMA  fomi 

No.  of 
respondents 

•      (A) 

Frequency 
of  response 

(B) 

Hours  per 
response 

(C) 

Annual  burden 
hours 

(A  X  B  X  C) 

Excess  Federal  Real  Property  Application 

1 

1 

3 

"J 

Total  

1 

1 

3 

3 
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Estimated  C6st:  $150. 

COMMENTS:  Written  comments  are 
solicited  to  (a)  fevaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  perfbrmance  of  the  agency, 
including  whether  the  information  shall 
have  practical  1  itility;  (h)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  p  roposed  collection  of 
information,  in  :luding  the  validity  of 
the  methodoloj  y  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  in  'ormation  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collectioi  i  of  information  on  those 
who  are  to  respand,  including  through 
the  use  of  appri  »priate  automated, 
electronic,  mec  lanical,  or  other 
technological  c  )llection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses.  Com  ments  should  be 
received  withir 
this  notice. 


D  v 
Sei  vices 


Interested  persons  should 
:omments  to  Muriel  B. 
,  Records  Management 
Information  Resources 

ision.  Information 
Directorate, 
;(*icy  Management 
Emergi  sncy  Preparedness  and 
Direc  :orate.  Department  of 
Seci  rity.  500  C  Street,  SW., 
Was  lington,  DC  20472, 
numqer  (202)  646-3347,  or 


FOR  FURTHER 
Contact  Mike  Bbzzell 
Policy  and  Ove  sight 
Management 
Federal  Emerg^cy 
Agency,  Emergi  sncy 
Response  Direc  :orate 
Homeland  Seci  rity 
You  may  contai  :t 
copies  of  the 


piD 


2.  2003. 


Dated:  August 
George  S.  Trottei , 

Acting  Division 
Resource  ManagAnent 
Technology  Servi  :es 
IFR  Doc.  03-210(i5 


BILUNG  CODE  6718-  )1-P 


60  days  of  the  date  of 


ADDRESSES 

submit  written 

Anderson,  Chi^, 

Branch. 

Management 

Technology 

Federal  Emerge 

Agency. 

Response 

Homeland 

Room  316, 

facsimile 

e-mail  address 

InfonnationCoMection@fema.gov. 


INfORMATION  COffTACT: 
i,  Chief,  Facility 
Branch,  Facilities 
Services  Division, 
Management 
Preparedness  and 
,  Department  of 
at  (202)  646-4129. 
Ms.  Anderson  for 
posed  collection. 


C  irector,  Information 

Division.  Information 
Directorate. 
Filed  8-15-03;  8:45  am] 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Application  for  Loan 
Cancellation.  . 

Type  of  Information  CoUection:        \ 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

0\^lB  Number:  3067-0026. 

Abstract:  The  Community  Disaster 
Loan  Program  is  authorized  by  section 
417  of  the  Disaster  Relief  Act  of  1974 
(Public  Law  93-288),  as  amended  by  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  of  1988 
(Public  Law  100-707),  and  implemented 
by  FEMA  regulation  44  CFR,  subpart  K, 
§  364.  Local  govenunents  may  submit  an 
Application  for  Loan  Cancellation 
through  the  Governor's  Authorized 
Representative  to  the  FEMA  Regional 
Director  prior  to  the  expiration  date  of 
the  loan.  FEMA  has  the  authority  to 
cancel  repayment  of  all  or  part  of  a 
Community  Disaster  Loan  to  the  extent 
that  a  determination  is  made  that 
revenues  of  the  local  government  during 
the  three  fiscal  years  following  the 
disaster  are  insufficient  to  meet  the 
operation  budget  of  that  local 
government  because  of  disaster-related 
revenue  losses  and  additional 
unreimbursed  disaster-related  revenue 
losses  and  additional  imreimbursed 
disaster-related  municipal  operating 
character.  Operating  budget  means 
actual  revenues  and  expenditures  of  the 
local  govenmient  as  published  in  the 
official  finemcial  statements  of  the  local 
government. 

Affected  Public:  State,  local,  or  Tribal 
governments. 

Number  of  Respondents:  1. 

Estimated  Time  per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1. 


Frequency  of  Response:  Oh  occasion. 
COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for  the 
Preparedness  and  Response  Directorate/ 
Federal  Emergency  Management 
Agency,  Washington,  DC  20503,  within 
30  days  of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Miuiel  B.  Anderson, 
Chief,  Records  Management  Branch, 
Information  Resources  Management 
Division,  Information  Technology 
Service  Directorate,  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security,  500 
C  Street,  SW.,  Room  316,  Washington, 
DC  20472,  facsimile  number  (202)  646- 
3347,  or  e-mail  address: 
InformationCoUections@fema.gov. 

Dated:  August  11,  2003. 
George  Trotter, 

Acting  Division  Director.  Information 
Resources  Management  Division,  Information 
Technology  Services  Directorate. 
IFR  Doc.  03-21006  Filed  8-15-03;  8:45  ami 

BILLING  CODE  6718-01-(> 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  iiiformation 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended  (44  U.S.C.  3507). 

Title:  Mortgage  Portfolio  Protection 
Program  (MPPP). 

Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0229. 

Abstract:  The  National  Flood 
Insurance  Program  (NFIP)  authorized  by 
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Public  Law  90-448  (1968)  and 
expanded  by  Public  Law  93-234  (1973) 
and  Public  Law  103-325  (1994) 
provides  federally  subsidized  flood 
insurance  for  existing  buildings  exposed 
to  flood  risk.  In  return,  communities 
enact  and  administer  construction 
safeguards  to  ensure  that  new 
construction  in  the  Qoodplain  will  be 
built  to  eliminate  or  minimize  futiu-e 
flood  damage.  In  accordance  with 
Public  Law  93-234,  the  piu-chase  of 
flood  insurance  is  mandatory  when 
Federal  or  federally  related  financial 
assistance  is  being  provided  for 
acquisition  or  construction  of  buildings 
located  or  to  be  located  within  FEMA- 
identified  special  flood  hazard  areas  of 
communities  that  are  participating  in 
the  program.  The  MPPP  is  a  mechanism 
by  which  lending  institutions,  mortgage 
servicing  companies  and  others 
servicing  mortgage  loan  portfolios  can 
bring  their  mortgage  loan  portfolios  into 
compliance  with  the  flood  insurance 
purchase  requirements  of  the  Flood 
Disaster  Protection  Act  of  1973. 

Affected  Public:  Individuals  and 
Households;  Business  or  other  for  profit; 
Not-for-profit  institutions;  Farms; 
Federal  Government;  State,  local,  or 
Tribal  government. 

Number  of  Respondents:  273. 

Estimated  Time  per  Respondent: 
WYO — 0.5  minutes;  Lender/ Services — 
0.5  minutes;  WYO  Compemy  Policy^ 
0.25  hours;  New  WYO  Entrant  750 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,386. 

Frequency  of  Response:  One-time. 

COMMENTS:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for  the 
Emergency  Preparedness  and  Response 
Directorate/Federal  Emergency 
Management  Agency,  Washington,  DC 
20503,  within  30  days  of  the  date  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Branch, 
Information  Resources  Management 
Division,  Information  Technology 
Services  Directorate,  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security  500  C 
Street,  SW.,  Room  316,  Washington,  DC 
20472.  Facsimile  number  (202)  646- 
3347,  or  e-mail  address  . 
InformationCoUections@fema.gov. 


Dated:  August  11,2003. 
George  Trotter, 

Acting  Division  Director,  Information 
Resources  Management  Division,  Information 
Technology  Services  Directorate. 
[FR  Doc.  03-21007  Filed  8-15-03;  8:45  am] 
BILUNG  CODE  6718-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency.  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended  (44  U.S.C.  3507). 

Title:  Application  for  Community 
Disaster  Loan. 

Type  of  Information  Collection: 
Reinstatement,  without  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

OMB  Number:  3067-0034. 

Abstract:  The  Conmixmity  Disaster 
Loan  Program  is  authorized  by  section 
41 7  of  the  Disaster  Relief  Act  of  1974 
(Public  Law  93-288),  as  amended  by  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  of  1988 
(Public  Law  100-707),  and  implemented 
by  FEMA  regulation  44  CFR,  subpart  K, 
§  206.364.  The  Community  Disaster 
Loan  Program  offers  loans  to  local 
governments  that  have  suffered  a 
substantial  loss  of  tax  or  other  revenues 
as  a  result  of  a  major  disaster  or 
emergency  and  demonstrates  a  need  for 
Federal  financial  assistance  in  order  to 
perform  their  governmental  functions. 
The  loan  must  be  justified  on  the  basis 
of  need  and  be  based  on  the  actual  and 
projected  expenses,  as  a  result  of  the 
disaster,  for  the  fiscal  years  in  which  the 
occurred  and  the  three  succeeding  fiscal 
years.  The  local  government  may  submit 
an  Application  for  Community  Disaster 
Loan  through  the  Governor's  Authorized 
Representative. 

Affected  Public:  State,  local,  or  Tribal 
governments. 
Number  of  Respondents:  3. 


Estimated  Time  per  Respondent:  1 
hour. 

Estimated  Total  Ann  ual  Burden 
Hours:  3. 

Frequency  of  Response:  On  occasion. 

Conunents:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Desk  Officer  for  the 
Emergency  Preparedness  and  Response 
Directorate/Federal  Emergency 
Management  Agency,  Washington,  DC 
20503,  within  30  days  of  the  date  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Branch, 
Information  Resources  Management 
Division,  Information  Technology 
Services  Directorate,  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security,  500 
C  Street,  SW.,  Room  316,  Washington, 
DC  20472,  facsimile  number  (202)  646- 
3347,  or  e-mail  address: 
InformationCollections@fema.gov. 

Dated:  August  11,  2003. 
George  Trotter, 

Acting  Division  Director,  Information 
Resources  Management  Division,  Information 
Technology  Services  Directorate. 

[FR  Doc.  03-21008  Filed  8-15-03;  8:45  am] 
BHJJNC  CODE  6718-01-P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Federal  Emergency  Management 
Agency 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Federal  Emergency 
Management  Agency,  Emergency 
Preparedness  and  Response  Directorate, 
Department  of  Homeland  Security. 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995,  as 
amended  (44  U.S.C.  3507). 

Title:  Crisis  Counseling  Assistance 
Training  Program — Immediate  Services 
Program. 
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Type  of  Information  Collection: 
Reinstatement  without  change,  of  a 
previously  ap(  roved  collection  for 
which  approv!  1  has  expired. 

OMB  Numbi  r  3067-0166. 

Abstract:  Se<:tion  416  of  the  Disaster 
Relief  Act  of  V)74  (Public  Law  93-288). 
as  amended  by  the  Robert  T.  Stafford 
Disaster  and  Emergency  Assistance  Act 
of  1988  (Public  Uw  100-707),  42  U.S.C. 
5183,  authorizes  the  President  to 
provide  financial  assistance  to  State  and 
local  govemm(  tnts  for  professional 
counseling  ser  ices  to  victims  of  major 
disasters  in  or(  er  to  relieve  mental 
health  problen  s  caused  or  aggravated  by 
a  major  disaste  r  or  its  aftermath.  FEMA 
regulation  44  C  FR  part  206,  subpart  F, 
section  206.17  i,  implements  the 
provisions  of  t  le  Act. 

The  Immedi;  ite  Services  Program 
provides  fundi  rig  in  response  to  a  State 
request  for  the  period  immediately 
following  a  Prt  sidentially  declared 
disaster,  and  ii  eludes  community 
outreach,  cons  iltation  and  public 
education  and  counseling  techniques. 
The  program  ii  available  for  a  limited 
period  of  time  lot  to  exceed  60  days, 
unless  an  appl  cation  for  regular 
program  funding  is  submitted.  FEMA 
provides  funds  in  the  form  of  a  Federal 
grant  through  I  le  State  emergency 
management  o  fice  to  the  State  Mental 
Health  Author  ty  or  other  mental  health 
organization  di  (signated  by  the  Governor 
to  provide  cris  s-counseling  services  to 
the  Presidentia  lly  declared 
communities. 

Affected  Put  lie:  State,  local,  or  Tribal 
governments. 

Number  ofh  espondents:  17. 

Estimated  Ti  me  Per  Respondent:  80 
hours. 

Estimated  Tt  >tal  Annual  Burden, 
Hours:  1,480. 

Frequency  o  Response:  On  occasion. 

Comments:  I  aterested  persons  are 
invited  to  subn  lit  written  comments  on 
the  proposed.il  if ormation  collection  to 
the  Office  of  Vfenagement  and  Budget, 
Office  of  Infon  lation  and  Regulatory 
Affairs,  Attenti  on:  Desk  Officer  for  the 
Emergency  Pre  laredness  and  Response 
Directorate/Fe<  eral  Emergency 
Management  Agency,  Washington,  DC 
20503,  within  10  days  of  the  date  of  this 
notice. 

FOR  FURTHER  WORMATION  COHJACT: 
Requests  for  ac  ditional  information  or 
copies  of  the  ii  formation  collection 
should  be  mad  3  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Branch. 
Information  Re  sources  Management 
Division,  Infor  nation  Technology 
Services  Dired  orate.  Federal  Emergency 
Management  ;^ency.  Emergency 
Preparedness  and  Response  Directorate, 


^ 


Department  of  Homeland  Security,  500 
C  Street,  SW.,  Room  316,  Washington, 
DC  20472,  facsimile  number  (202)  646- 
3347,  or  e-mail  address: 
InformationCoUections@fema.gov. 

Dated:  August  11,2003. 
G«orge  Trotter, 

Acting  Division  Director,  Information 
Resources  Management  Division,  Information 
Technology  Services  Directorate. 
[FR  Doc.  03-21009  Filed  8-15-03;  8:45  am) 

BILLING  CODE  671 8-01 -P 


DEPARTMENT  OF  HOMELAND 
SECURITY 

Transportation  Security  Administration 
[Docket  No.  TSA-2003-15901] 

Privacy  Act  of  1974:  System  of 
Records 

agency:  Transportation  Security 
Administration  (TSA),  DHS. 
ACTION:  Notice  to  establish  new  and 
altered  systems  of  records;  request  for 
comments. 

SUMMARY:  The  Transportation  Security 

Administration  is  altering  three  systems 

of  records  and  establishing  six  new 

systems  of  records  under  the  Privacy 

Act  of  1974. 

DATES:  Comments  due  on  September  17, 

2003. 

ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401,  400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  TSA-2003- 
15901  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  TSA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  at  bttp:// 
dms.dot.gov.  Please  be  aware  that 
anyone  is  able  to  search  the  electronic 
form  of  all  comments  received  into  any 
of  these  dockets  by  the  name  of  the 
individual  submitting  the  comment  (or 
signing  the  comment,  if  submitted  on 
behalf  of  an  association,  business,  labor 
union,  etc.).  You  may  review  DOT's 
complete  Privacy  Act  Statement  in  the 
Federal  Register  published  on  April  11, 
2000  (Volume  65,  Number  70;  Pages 
19477-78)  or  you  may  visit  bttp:// 
dms.dot.gov.  You  may  also  review  the 
public  docket  containing  comments  in 
person  at  the  Dockets  Office  between  9 
a.m.  and  5  p.m.,  Monday  through 
Friday,  except  Federal  holidays.  The 
Dockets  Office  is  on  the  plaza  level  of 


the  NASSIF  Building  at  the  Department 
of  Transportation  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Conrad  Huygen,  Privacy  Act  Officer, 
TSA  Office  of  Information  Management 
Programs,  TSA  Headquarters,  West 
Tower,  4th  Floor  (412S),  601  S.  12th 
Street.  Arlington,  VA  22202-4220; 
telephone  (571)  227-1954;  facsimile 
(571) 227-2912. 
SUPPLEMENTARY  INFORMATION: 

Background 

Prior  to  March  1 ,  TSA  was  an 
operating  administration  within  the 
Department  of  Transportation  (DOT). 
While  part  of  the  DOT,  TSA  established 
three  Privacy  Act  systems  of  records. 
See  67  FR  77311,  Dec.  17,  2002.  As  of 
March  1,  2003,  TSA  became  a 
component  of  the  Department  of 
Homeland  Security  (DHS)  and  is  now 
required  to  republish  its  established 
systems  and  new  systems  imder  DHS. 
TSA  is  republishing  its  established 
systems,  with  modifications  to  the 
routine  uses  section  of  each.  TSA  is  also 
establishing  six  new  systems. 

DHS/TSA  001 

SYSTEM  NAME: 

Transportation  Security  Enforcement 
Record  System  (TSERS) 

SECURfTY  CLASSIFICATION: 

Classified,  sensitive. 

SYSTEM  LOCATION: 

Records  are  maintained  in  the  Office 
of  Chief  Counsel  and  in  the  Office  of  the 
Assistant  Administrator  for  Aviation 
Operations,  Transportation  Security 
Administration  (TSA)  Headquarters  in 
Arlington,  Virginia.  Records  will  also  be 
maintained  at  the  various  TSA  field 
offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Owners,  operators,  and  employees  in 
all  modes  of  transportation  for  which 
TSA  has  security-related  duties; 
witnesses;  passengers  undergoing 
screening  of  their  person  or  property; 
and  individuals  against  whom 
investigative,  administrative,  or  legal 
enforcement  action  has  been  initiated 
for  violation  of  certain  Transportation 
Security  Administration  Regulations 
(TSR),  relevant  provisions  of  49  U.S.C. 
Chapter  449,  or  other  laws. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Information  related  to  the  screening  of 
passengers  and  property  and  the 
investigation  or  prosecution  of  any 
alleged  violation,  including  name  of  and 
demographic  information  about  alleged 
violators  and  witnesses;  place  of 
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violation;  Enforcement  Investigative 
Reports  (EIRs);  security  incident  reports, 
screening  reports,  suspicious-activity 
reports  and  other  incident  or 
investigative  reports;  statements  of 
alleged  violators  and  witnesses; 
proposed  penalty;  investigators' 
analyses  and  work  papers;  enforcement 
actions  taken:  findings;  documentation 
of  physical  evidence;  correspondence  of 
TSA  employees  and  others  in 
enforcement  cases;  pleadings  and  other 
court  filings;  legal  opinions  and  attorney 
work  papers. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

49  U.S.C.  114(d),  44901,  44903, 
44916,46101,46301. 

PURPOSES: 

The  records  are  created  in  order  to 
maintain  a  civil  enforcement  and 
inspections  system  for  all  modes  of 
transportation  for  which  TSA  has 
security  related  duties.  They  may  be 
used,  generally,  to  identify,  review, 
analyze,  investigate,  and  prosecute 
violations  or  potential  violations  of 
transportation  security  laws.  They  may 
also  be  used  to  record  the  details  of  TSA 
security-related  activity,  such  as 
passenger  or  baggage  screening. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  To  the  United  States  Department 
of  Transportation  and  its  operating 
administrations  when  relevant  or 
necessary  to  (a)  ensure  safety  and 
security  in  any  mode  of  transportation; 
(b)  enforce  safety-  and  security-related 
regulations  and  requirements;  (c)  assess 
and  distribute  intelligence  or  law 
enforcement  information  related  to 
transportation  security;  (d)  assess  and 
respond  to  threats  to  transportation;  (e) 
oversee  the  implementation  and  ensure 
the  adequacy  of  seciurity  measures  at 
airports  and  other  transportation 
facilities;  (f)  plan  and  coordinate  any 
actions  or  activities  that  may  affect 
transportation  safety  and  security  or  the 
operations  of  transportation  operators; 
or  (g)  the  issuance,  maintenance,  or 
renewal  of  a  license,  certificate, 
contract,  grant,  or  other  benefit. 

(2)  To  the  appropriate  Federal,  State, 
local,  tribal,  territorial,  foreign,  or 
international  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  TSA  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

(3)  To  contractors,  grantees,  experts, 
consultants,  or  volunteers  when 
necessary  to  perform  a  function  or 


service  related  to  this  system  of  records 
for  which  they  have  been  engaged.  Such 
recipients  are  required  to  comply  with 
the  Privacy  Act,  5  U.S.C.  552a,  as 
amended. 

(4)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  in  response  to  queries  regarding 
persons  who  may  pose  a  risk  to 
transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  security. 

(5)  To  the  Department  of  State  and 
other  Intelligence  Community  agencies 
to  further  the  mission  of  those  agencies 
relating  to  persons  who  may  pose  a  risk 
to  transportation  or  national  secmity;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  a  threat  to 
aviation  safety,  civil  aviation,  or 
national  seciunty. 

(6)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  where  such  agency  has 
requested  information  relevant  or 
necessary  for  the  hiring  or  retention  of 
an  individual,  or  the  issuance  of  a 
security  clearance,  license,  contract, 
grant,  or  other  benefit. 

(7)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  if  necessary  to  obtain 
information  relevant  to  a  TSA  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit. 

(8)  To  international  and  foreign 
governmental  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreement. 

(9)  To  third  parties  during  the  course 
of  an  investigation  into  violations  or 
potential  violations  of  transportation 
security  laws  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

(10)  To  airport  operators,  aircraft 
operators,  and  maritime  and  land 
transportation  operators  about 
individuals  who  are  their  employees, 
job  applicants,  or  contractors,  or  persons 
to  whom  they  issue  identification 
credentials  or  grant  clearances  to 
seciu^d  areas  in  transportation  facilities 
when  relevant  to  such  employment, 
application,  contract,  or  the  issuance  of 
such  credentials  or  clearances. 

(11)  To  the  Department  of  Justice 
(DOJ)  in  review,  settlement,  defense, 
and  prosecution  of  claims,  complcunts, 
and  lawsuits  involving  matters  over 
which  TSA  exercises  jurisdiction. 

(12)  To  the  DOJ  or  other  Federal 
agency  conducting  litigation  or  in 
proceedings  before  any  court, 
adjudicative  or  administrative  body. 


when:  (a)  TSA,  or  (b)  any  employee  of 
TSA  in  his/her  official  capacity,  or  (c) 
any  employee  of  TSA  in  his/her 
individual  capacity  where  DOJ  or  TSA 
has  agreed  to  represent  the  employee,  or 
(d)  the  United  States  or  any  agency 
thereof,  is  a  party  to  the  litigation  or  has 
an  interest  in  such  litigation,  and  TSA 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is 
compatible  with  the  purpose  for  which 
TSA  collected  the  records. 


(13)  To  a  congressional  office  fi-om  the 
record  of  an  individual  in  response  to 
an  inquiry  firom  that  congressional  office 
made  at  the  request  of  the  individual. 

(14)  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections  being 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(15)  To  the  Attorney  General  of  the 
United  States  or  his/her  official 
designee,  when  information  indicates 
that  an  individual  meets  any  of  the 
disqualifications  for  receipt,  possession, 
shipment,  or  transport  of  a  firearm 
under  the  Brady  Handgun  Violence 
Prevention  Act.  In  case  of  a  dispute 
concerning  the  validity  of  the 
information  provided  by  TSA  to  the 
Attorney  General,  or  his/her  designee,  it 
shall  be  a  routine  use  of  the  information 
in  this  system  of  records  to  furnish 
records  or  information  to  the  national 
Background  Information  Check  System, 
established  by  the  Brady  Handgun 
Violence  Prevention  Act,  as  may  be 
necessary  to  resolve  such  dispute. 

(16)  To  the  news  media  in  accordance 
with  the  guidelines  contained  in  28  CFR 
50.2,  which  relate  to  civil  and  criminal 
proceedings. 

(1 7)  To  any  agency  or  instrumentality 
charged  under  applicable  law  with  the 
protection  of  the  public  health  or  safety 
under  exigent  circumstances  where  the 
public  health  or  safety  is  at  risk. 

(18)  To  the  Department  of  Justice, 
United  States  Attorney's  Office,  or  other 
Federal  agencies  for  further  collection 
action  on  any  delinquent  debt  when 
circumstances  warrant. 

(19)  To  a  debt  collection  agency  for 
the  purpose  of  debt  collection. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Privacy  Act  information  may  be 
reported  to  consumer  reporting  agencies 
pursuant  to  5  U.S.C.  552a(b)(12) 
collecting  on  behalf  of  the  United  States 
Government. 
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POUOES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCEESING,  RETAINING,  ANO 
DISPOSING  OF  REOORDS  IN  THE  SYSTEM: 


STORAGE: 

Records  are 
in  computer-. 
Records  are  a 
and  roll  microfilm 


1  naintained  on  paper  and 
Bssible  storage  media, 
stored  on  microfiche 


RETRIEVABILmr: 

Records  are 
address,  social 
administrative 
enforcement  n 
identifier  of  th< 
records  are  mai  ntained 


1  Btrieved  by  name, 

security  account  number, 

action  or  legal 
»  mbers,  or  other  assigned 
individual  on  whom  the 


SAFEGUARDS: 

Information 
safeguarded  in 
applicable  law; 
records  are  pro 
access  through 
administrative, 
safeguards 
restricting 
personnel  wholalso 
know;  using 
passwords:  anc 
'communicatioi  s 


Th<  s 
acce  is 


lo(  ks. 


measures  are 
access  to  classi 
information  in 
based  on  "neec 
access  is  limi 
measures  that 
file  areas  are 
hours  and  the 
from  the  outside 


n  this  system  is 
accordance  with 
,  rules  and  policies.  All 
ected  from  unauthorized 
appropriate 

physical,  and  technical 
e  safeguards  include 
to  authorized 
have  a  need-to- 
alarm  devices,  and 
encr\'pting  data 
Strict  control 
enforced  to  ensure  that 
led  and/or  sensitive 
hese  records  is  also 
to  know."  Electronic 
by  computer  security 
strictly  enforced.  TSA 
lo  :ked  after  normal  duty 
f  jcilities  are  protected 
by  security  personnel. 


itei 


are : 


RETENTION  ANO  Dll  >POSAL 

National  Arc  lives 
Administration 
the  records  in 
and  informati 
storage  media 
TSA  for  five 
to  Federal  Record 
destroyed  after 


SYSTEM  MANAGER 

Information 
Manager,  Office  i 
TSA  Headquari  e 
Floor.  TSA-2. 
Arlington,  VA 


NOTIFICATK>N  PRO*  :EDURE 

To  determin* 
contains  recorc  s 
the  System  Mai  lager 


RECORD  ACCESS 

Same  as  "No 
above.  Provide 
description  of 
seek,  including 
which  the  recoji 
generated.  Ind 
must  comply 


and  Records 
approval  is  pending  for 
system.  Paper  records 
stored  on  electronic 
maintained  within 
and  then  forwarded 
s  Center.  Records  are 
ten  years. 


t  lis 

101 

are 
veirs 


AND  ADDRESS: 

!  iystems  Program 
of  the  Chief  Counsel, 
rs,  West  Tower,  8th 

|01  S.  12th  Street, 
2202-4220. 


whether  this  system 
relating  to  you,  write  to 
identified  above. 


PPOCEOURE: 

ification  Procedures" 
your  full  name  and  a 
i  iformation  that  you 
the  time  frame  during 
d{s)  may  have  been 

duals  requesting  access 
ith  the  Department  of 


1  n 


Ml 


Homeland  Security  Privacy  Act 
regulations  on  verification  of  identity  (6 
CFR  5.21(d)). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure," 
and  "Record  Access  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  bom  the  alleged  violator, 
TSA  employees  or  contractors, 
witnesses  to  the  alleged  violation  or 
events  surrounding  the  alleged 
violation,  other  third  parties  who 
provided  information  regarding  the 
alleged  violation,  state  and  local 
agencies,  and  other  Federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
under  5  U.S.C.  552a{k)(l)  and  (k)(2). 

DHS/TSA  002 

SYSTEM  NAME:  ^ 

Transportation  Workers  Employment 
Investigations  System  (TWEI). 

SECURTTY  CLASSIFICATION: 

Classified,  Sensitive. 

SYSTEM  location: 

Records  are  maintained  at  the  offices 
of  the  Transportation  Security 
Administration  (TSA)  Headquarters  in 
Arlington,  Virginia.  Some  records  may 
also  be  maintained  at  the  offices  of  a 
TSA  contractor,  or  in  TSA  field  offices. 

categories  of  individuals  covered  by  the 
system: 

(a)  Individuals  who  require  or  seek 
access  to  airport  secured  or  sterile  areas; 
have  unescorted  access  authority  to  a 
security  identification  display  area 
(SIDA);  have  authority  to  grant  others 
unescorted  access  to  a  SIDA;  are  seeking 
unescorted  access  authority  to  a  SIDA; 
are  seeking  to  have  authority  to  grant 
others  unescorted  access  to  a  SIDA; 
have  regular  escorted  access  to  a  SIDA; 
or  are  seeking  regular  escorted  access  to 
a  SIDA. 

(b)  Individuals  who  have  or  are 
seeking  responsibility  for  screening 
passengers  or  carry-on  baggage,  and 
those  persons  serving  as  immediate 
supervisors  and  the  next  supervisory 
level  to  those  individuals,  other  than 
employees  of  the  TSA  who  perform  or 
seek  to  perform  these  functions. 

(c)  Individuals  who  have  or  are 
seeking  responsibility  for  screening 
checked  baggage  or  cargo,  and  their 
immediate  supervisors,  other  than 
employees  of  the  TSA  who  perform  or 
seek  to  perform  these  functions. 

(d)  Individuals  who  have  or  are 
seeking  the  authority  to  accept  checked 
baggage  for  transport  on  behalf  of  an 


aircraft  operator  that  is  required  to 
screen  passengers. 

(e)  Pilots,  flight  engineers,  flight 
navigators,  and  flight  attendants 
assigned  to  duty  in  an  aircraft  during 
flight  time  for  an  aircraft  operator  that 
is  required  to  adopt  and  carry  out  a 
security  program. 

(f)  Individuals  who  have  or  are 
seeking  access  to  a  transportation 
facility  in  the  maritime  or  land 
transportation  system. 

(g)  Other  individuals  who  are 
connected  to  the  transportation  industry 
for  whom  TSA  conducts  background 
investigations  to  ensure  transportation 
security. 

CATEGORIES  OF  records  IN  THE  system:  c 

TSA's  system  may  contain  any  or  all 
of  the  following:  (a)  Name;  (b)  address; 
(c)  social  security  number;  (d)  date  of 
birth;  (e)  name  and  submitting  office 
number  of  the  airport,  aircraft  operator, 
or  maritime  or  land  transportation 
operator  submitting  the  individual's 
information;  (f)  control  number 
associated  with  identification 
credential;  (g)  0PM  case  number;  (h) 
other  data  as  required  by  Form  FD  258 
(fingerprint  card);  (i)  dates  of 
submission  and  transmission  of  the 
information,  as  necessary  to  assist  in 
tracking  submissions,  payments,  and 
transmission  of  records;  (j) 
identification  records  obtained  from  the 
Federal  Bureau  of  Investigation  (FBI), 
which  are  compilations  of  criminal 
history-  record  information  pertaining  to 
individuals  who  have  criminal 
fingerprints  maintained  in  the  FBI's 
Fingerprint  Identification  Records 
System  (FIRS);  (k)  data  gathered  from 
foreign  governments  that  are  necessary 
to  address  security  concerns  in  the 
aviation,  maritime,  or  land 
transportation  systems;  (1)  information 
provided  by  the  Central  Intelligence 
Agency;  (m)  other  information  provided 
by  the  information  systems  of  other 
Federal,  State,  and  local  governmental 
agencies;  and  (n)  fingerprint  and/or 
other  biometric  identifier. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
49  U.S.C. 114, 5103a,  44936,  46105; 
Section  102,  Pub.  L.  107-295  (Maritime  - 
Transportation  Seciuity  Act  of  2002); 
Section  1012.  Pub.  L.  107-56  (USA 
PATRIOT  Act). 

PURPOSE(S): 

(a)  To  facilitate  the  performance  of 
secured  access  background  checks  and 
other  employment  investigations, 
including  fingerprint-based  criminal 
history  records  checks  (CHRCs),  which 
Federal  law  and  TSA  regulations  require 
for  the  individuals  identified  in 
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"Categories  of  individuals  covered  by 
the  system"  above. 

(b)  To  assist  in  the  management  and 
tracking  of  the  status  of  secured  access 
background  checks  and  other 
employment  investigations. 

(c)  To  permit  the  retrieval  of  the 
results  of  secured  access  background 
checks  and  other  employment 
investigations,  including  criminal 
history  records  checks  and  searches  in 
other  governmental  identification 
systems,  performed  on  the  individuals 
covered  by  this  system. 

(d)  To  permit  the  retrieval  of 
information  from  other  law  enforcement 
and  intelligence  databases  on  the 
individuals  covered  by  this  system. 

(e)  To  track  the  fees  incurred  and 
payment  of  those  fees  by  the  aurport 
operators,  afrcraft  operators,  and 
maritime  and  land  transportation 
operators  for  services  related  to  the 
secured  access  background  checks  and 
other  employment  investigations. 

(f)  To  facilitate  the  performance  of 
other  investigations  that  TSA  may 
provide  to  ensure  transportation 
security. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  To  the  United  States  Department 
of  Transportation  and  its  operating 
administrations  when  relevant  or 
necessary  to  (a)  ensure  safety  and 
seciu"ity  in  any  mode  of  transportation; 
(b)  enforce  safety-  and  security-related 
regulations  and  requirements;  (c)  assess 
and  distribute  intelligence  or  law 
enforcement  information  related  to 
transportation  security;  (d)  assess  and 
respond  to  threats  to  transportation;  (e) 
oversee  the  implementation  and  ensure 
the  adequacy  of  security  measures  at 
airports  and  other  transportation 
facilities;  (f)  plan  and  coordinate  any 
actions  or  activities  that  may  affect 
transportation  safety  and  security  or  the 
operations  of  transportation  operators; 
or  (g)  the  issuance,  maintenance,  or 
renewal  of  a  license,  certificate, 
contract,  grant,  or  other  benefit. 

(2)  To  the  appropriate  Federal,  State, 
local,  tribal,  territorial,  foreign,  or 
internationail  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  TSA  becomes  aware  of 
ain  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation.  • 

(3)  To  contractors,  grantees,  experts, 
consultants,  or  volunteers  when 
necessary  to  perform  a  function  or 
service  related  to  this  system  of  records 
for  which  they  have  been  engaged.  Such 
recipients  are  required  to  comply  with 


the  Privacy  Act,  5  U.S.C.  552a,  as     . 
amended. 

(4)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  in  response  to  queries  regarding 
persons  who  may  pose  a  risk  to 
transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  security. 

(5)  To  the  Department  of  State  and 
other  Intelligence  Community  agencies 
to  further  the  mission  of  those  agencies 
relating  to  persons  who  may  pose  a  risk 
to  transportation  or  national  seciu^ity;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  a  threat  to 
aviation  safety,  civil  aviation,  or 
national  security. 

(6)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  where  such  agency  has 
requested  information  relevant  or 
necessary  for  the  hiring  or  retention  of 
an  individual,  or  the  issuance  of  a 
security  clearance,  license,  contract, 
grant,  or  other  benefit. 

(7)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  if  necessary  to  obtaun 
information  relevant  to  a  TSA  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  license,  contract,  grants  or 
other  benefit. 

(8)  To  international  and  foreign 
governmental  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreement. 

(9)  To  third  parties  during  the  course 
of  an  investigation  into  violations  or 
potential  violations  of  transportation 
security  laws  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

(10)  To  airport  operators,  aircraft 
operators,  amd  maritime  and  land 
transportation  operators  about 
individuals  who  are  their  employees, 
job  applicants,  or  contractors,  or  persons 
to  whom  they  issue  identificatfon 
credentials  or  grant  clearances  to 
secured  areas  in  transportation  facilities 
when  relevant  to  such  employment, 
application,  contract,  or  the  issuance  of 
such  credentials  or  clearances. 

(11)  To  the  Office  of  Personnel 
Management  (OPM),  the  FBI,  and  other 
government  agencies,  as  necessary,  to 
conduct  the  background  check  or 
employment  investigation  and  to 
facilitate  payment  and  accounting. 

(12)  To  the  Department  of  Justice 
(DOJ)  in  review,  settlement,  defense, 
and  prosecution  of  claims,  complaints, 
and  lawsuits  involving  matters  over 
which  TSA  exercises  jurisdiction. 


(13)  To  the  DOJ  or  other  Federal 
agency  conducting  litigation  or  in 
proceedings  before  any  court, 
adjudicative  or  administrative  body, 
when:  (a)  TSA,  or  (b)  any  employee  of 
TSA  in  his/her  official  capacity,  or  (c) 
any  employee  of  TSA  in  his/her 
individual  capacity  where  DOJ  or  TSA  ' 
has  agreed  to  represent  the  employee,  or 
(d)  the  United  States  or  any  agency 
thereof,  is  a  party  to  the  litigation  or  has 
an  interest  in  such  litigaUon,  and  TSA 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is 
compatible  with  the  purpose  for  which 
TSA  collected  the  records. 

(14)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

(15)  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections  being 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(16)  To  the  Attorney  General  of  the 
United  States  or  his/her  official 
designee,  when  information  indicates 
that  an  individual  meets  any  of  the 
disqualifications  for  receipt,  possession, 
shipment,  or  transport  of  a  firearm 
under  the  Brady  Handgun  Violence " 
Prevention  Act.  In  case  of  a  dispute 
concerning  the  validity  of  the 
information  provided  by  TSA  to  the 
Attorney  General,  or  his/her  designee,  it 
shall  be  a  routine  use  of  the  information 
in  this -system  of  records  to  furnish 
records  or  information  to  the  national 
Background  Information  Check  System, 
established  by  the  Brady  Handgun 
Violence  Prevention  Act,  as  may  be 
necessary  to  resolve  such  dispute. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  electronic  storage  media  and  hard 
copy. 

RETRIEVAWLTFY: 

Information  can  be  retrieved  by  name, 
social  security  number,  submitting 
office  number  (SON),  OPM  case 
number,  or  other  unique  number 
assigned  to  the  individual. 

SAFEGUARDS: 

All  records  are  protected  from 
unauthorized  access  through 
appropriate  administrative,  physical, 
and  technical  safeguards.  These 
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OHS/TSA  004 


SYSTEM  NAME: 

Personnel  Background  Investigation 
File  System 

SECURITY  CLASSIFICATION: 
Classified,  Sensitive. 


SYSTEM  LOCATtOr 

Records  are 
of  the  Transpohation 


naintained  at  the  offices 
Security 


Administration  Headquarters  located  in 
Arlington,  Virginia.  Some  records  may 
also  be  maintained  at  the  offices  of  a 
TSA  contractor,  or  in  TSA  field  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Current  and  former  TSA  employees, 
applicants  for  TSA  employment,  and 
TSA  contract  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  an  index 
reference  record  used  to  track  the  status 
of  an  applicant's  background 
investigation.  Standard  Form  85P — 
"Questionnaire  For  Public  Trust 
Positions,"  investigative  summaries  and 
compilations  of  criminal  history  record 
checks,  and  administrative  records  and 
correspondence  incidental  to  the 
background  investigation  process. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  3301,  3302;  49  U.S.C.  114. 
44935;  5  CFR  parts  731,  732.  and  736; 
and  Executive  Orders  10450,  10577,  and 
12968. 

PURPOSE(S): 

The  system  will  maintain 
investigative  and  background  records 
used  to  make  suitability  and  eligibility 
determinations  for  the  individuals  listed 
under  "Categories  of  individuals." 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  To  the  United  States  Department 
of  Transportation  and  its  operating 
administrations  when  relevant  or 
necessary  to  (a)  ensure  safety  and 
security  in  any  mode  of  transportation; 
(b)  enforce  safety-  and  security-related 
regulations  and  requirements;  (c)  assess 
and  distribute  intelligence  or  law 
enforcement  information  related  to 
transportation  security;  (d)  assess  and 
respond  to  threats  to  transportation;  (e) 
oversee  the  implementation  and  ensure 
the  adequacy  of  security  measures  at 
airports  and  other  transportation 
facilities;  (f)  plan  and  coordinate  any 
actions  or  activities  that  may  affect 
transportation  safety  and  security  or  the 
operations  of  transportation  operators; 
or  (g)  the  issuance,  maintenance,  or 
renewal  of  a  license,  certificate, 
contract,  grant,  or  other  benefit. 

(2)  Except  as  noted  in  Question  14  of 
the  Questionnaire  for  Public  Trust 
Positions,  to  the  appropriate  Federal, 
State,  local,  tribal,  territorial,  foreign,  or 
international  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  TSA  becomes  aware  of 
an  indication  of  a  violation  or  potential 


violation  of  civil  or  criminal  law  or 
regulation. 

(3)  To  contractors,  grantees,  experts, 
consultants,  or  volimteers  when 
necessary  to  perform  a  function  or 
service  related  to  this  record  for  which 
they  have  been  engaged.  Such  recipients 
shall  be  required  to  comply  with  the 
Privacy  Act,  5  U.S.C.  552a,  as  amended. 

(4)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  in  response  to  queries  regarding 
persons  who  may  pose  a  risk  to 
transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  security. 

(5)  To  the  Department  of  State  and 
other  Intelligence  Community  agencies 
to  further  the  mission  of  those  agencies 
relating  to  persons  who  may  pose  a  risk 
to  transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  a  threat  to 
aviation  safety,  civil  aviation,  or 
national  security. 

(6)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  where  such  agency  has 
requested  information  relevant  or 
necessary  for  the  hiring  or  retention  of 
an  individual,  or  the  issuance  of  a 
security  clearance,  license,  contract, 
grant,  or  other  benefit. 

(7)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  if  necessary  to  obtain 
information  relevant  to  a  TSA  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit. 

(8)  To  international  and  foreign 
governmental  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreement. 

(9)  To  third  parties  during  the  course 
of  an  investigation  into  violations  or 
potential  violations  of  transportation 
security  laws  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

(10)  To  airport  operators,  aircraft 
operators,  and  maritime  and  land 
transportation  operators  about 
individuals  who  are  their  employees, 
job  applicants,  or  contractors,  or  persons 
to  whom  they  issue  identification 
credentials  or  grant  clearances  to 
secured  areas  in  transportation  facilities 
when  relevant  to  such  employment, 
Application,  contract,  or  the  issuance  of 
such  credentials  or  clearances. 

(11)  To  the  Department  of  Justice 
(DOJ)  in  review,  settlement,  defense, 
and  prosecution  of  claims,  complaints, 
and  lawsuits  involving  matters  over 
which  TSA  exercises  jurisdiction. 
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(12)  To  the  DOJ  or  other  Federal 
agency  conducting  litigation  or  in 
proceedings  before  any  court, 
adjudicative  or  administrative  body, 
when:  (a)  TSA,  or  (b)  any  employee  of 
TSA  in  his/her  official  capacity,  or  (c) 
any  employee  of  TSA  in  his/her 
individual  capacity  where  DOJ  or  TSA 
has  agreed  to  represent  the  employee,  or 
(d)  the  United  States  or  any  agency 
thereof,  is  a  party  to  the  litigation  or  has 
an  interest  in  such  litigation,  and  TSA 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is 
compatible  with  the  purpose  for  which 
TSA  collected  the  records. 

(13)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

(14)  To  the  CJeneral  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections  being 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(15)  To  the  Attorney  General  of  the 
United  States  or  his/her  official 
designee,  when  information  indicates 
that  an  individual  meets  any  of  the 
disqualifications  for  receipt,  possession, 
shipment,  or  transport  of  a  firearm 
under  the  Brady  Handgun  Violence 
Prevention  Act.  In  case  of  a  dispute 
concerning  the  validity  of  the 
information  provided  by  TSA  to  the 
Attorney  General,  or  his/her  designee,  it 
shall  be  a  routine  use  of  the  information 
in  this  system  of  records  to  furnish 
records  or  information  to  the  national 
Background  Information  Check  System, 
established  by  the  Brady  Handgun 
Violence  Prevention  Act,  as  may  be 
necessary  to  resolve  such  dispute. 

(16)  To  any  agency  or  instrumentality 
charged  under  applicable  law  with  the 
protection  of  the  public  health  or  safety 
under  exigent  circumstances  where  the 
public  health  or  safety  is  at  risk. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  and 
in  computer-accessible  storage  media. 
Records  are  also  stored  on  microfiche 
and  roll  microfilm. 

RETRIEVABILITY: 

Records  are  retrieved  by  name, 
address,  and  social  security  account 
number  or  other  assigned  ti'acking 
identifier  of  the  individual  on  whom  the 
records  are  maintained. 


SAFEGUARDS: 

Access  to  TSA  working  and  storage 
areas  is  restricted  to  employees  on  a 
"need  to  know"  basis.  Strict  control 
measiu^s  are  enforced  to  ensure  that 
access  to  these  records  is  also  based  on 
"need  to  know."  Generally,  TSA  file 
areas  are  locked  after  normal  duty  hours 
and  the  facilities  are  protected  from  the 
outside  by  security  personnel. 

RETENTION  AND  DISPOSAL: 

Paper  records  and  information  stored 
on  electronic  storage  are  destroyed  upon 
notification  of  death  or  not  later  than  5 
years  after  separation  or  transfer  of 
employee  or  no  later  than  5  years  after 
contract  relationship  expires,  whichever 
is  applicable. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director  of  the  Credentialing  Program 
Office,  TSA  Headquarters,  East  Tower. 
11th  Floor,  601  S.  12th  Street, 
Arlington,  VA  22202-4220. 

NOTIFICATION  PROCEDURE: 

To  determine  whether  this  system 
contains  records  relating  to  you,  v^rrite  to 
the  System  Manager  identified  above. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  Procedures" 
above.  Provide  your  full  name  and  a 
description  of  information  that  you 
seek,  including  the  time  frame  during 
which  the  record(s)  may  have  been 
generated.  Individuals  requesting  access 
must  comply  with  the  Department  of 
Homeland  Security  Privacy  Act 
regulations  on  verification  of  identity  (6 
CFR  5.21(d)). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure." 
and  "Record  Access  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  the  job  applicant  on  the 
Questionnaire  For  Public  Trust 
Positions,  law  enforcement  and 
intelligence  agency  record  systems, 
publicly  available  government  records 
and  conunercial  data  bases. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
under  5  U.S.C.  552a(k)(5). 

DHSH'SA  005 

SYSTEM  NAME: 

Internal  Investigation  Record  System 
(IIRS) 

SECURrrY  CLASSIFICATION: 

Classified,  sensitive. 

SYSTEM  LOCATION: 

Records  are  maintained  in  the  Office 
of  the  Assistant  Administrator  for 


Internal  Affairs  and  Program  Review, 
Transportation  Security  Administration 
(TSA)  Headquarters  in  Arlington, 
Virginia.  Records  may  also  be 
maintained  at  TSA's  Office  of  Chief 
Counsel,  the  Office  of  the  Assistant 
Administrator  for  Aviation  Operations, 
or  at  various  TSA  field  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(a)  Current  and  former  TSA 
employees  and  current  and  former 
consultants,  contractors,  and 
subcontractors  with  whom  the  agency 
has  done  business,  and  their  employees; 
(b)  Witnesses,  complainants,  and  other 
individuals  who  have  been  identified  as 
relevant  to  the  investigation. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

(a)  Information  relating  to 
investigations,  including  identifying 
information  related  to  the  parties  to  the 
investigation  (e.g.,  subject, 
complainants,  witnesses); 
correspondence;  memoranda  (including 
legal  opinions  or  advice  provided  by 
agency  counsel);  statements  and  other 
information  provided  by  investigation 
subjects,  complainants,  witnesses,  or 
others;  and  details  of  alleged  criminal, 
civil,  or  administrative  misconduct,  or 
otherwise  indicative  of  such 
misconduct,  by  TSA  employees. 

(b)  Investigative  files  and  reports 
prepared  by  the  Office  of  Internal 
Affairs  and  Program  Review,  to  include 
all  related  material  such  as  exhibits, 
statements,  affidavits,  records  obtained 
during  the  course  of  the  investigation 
(including  those  obtained  from  other 
sources,  such  as  Federal,  State,  local, 
international,  or  foreign  investigatory  or 
law  enforcement  agencies  and  other 
government  agencies),  and  records 
involving  the  disposition  of  the 
investigation  and  any  resulting  agency 
action  (e.g.,  criminal  prosecutions,  civil 
proceedings,  administrative  action). 

AUTHORrrr  for  maintenance  of  the  system: 
49  U.S.C.  114. 

PURPOSES: 

(a)  To  facilitate  and  assist  in  the 
management,  tracking,  and  retrieval  of 
investigations  of  allegations  or 
appearances  of  misconduct  (and  related 
incidents)  of  current  or  former  TSA 
employees  or  contractors. 

(o)  To  promote  economy,  efficiency, 
and  effectiveness  of  the  Internal 
Investigation  system,  to  conduct  and 
supervise  investigations  covered  by  this 
system,  and  to  detect  fraud  and  abuse  in 
the  investigations  program. 

(c)  To  provide  support  for  any  adverse 
action  that  may  occur  as  a  result  of  the 
findings  of  the  investigation. 
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(d)  To  monitor  case  assignment, 
disposition,  status,  and  results  of 
investigations 

(e)  To  perm  t  the  retrieval  of 
investigation  i  esults  performed  on  the 
individuals  cc  vered  in  this  system. 

ROUTINE  USES  0»»  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUO<MG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  O  ■  SUCH  USES: 

(1)  To  the  United  States  Department 
of  Transportat  ion  and  its  operating 
administratioi  s  when  relevant  or 
necessary  to  (< )  ensure  safety  and 
security  in  an; '  mode  of  transportation; 
(b)  enforce  saf  ;ty-  and  security-related 
regulations  an  i  requirements;  (c)  assess 
and  distribute  intelligence  or  law 
enforcement  ii  iformation  related  to 
transportation  security;  (d)  assess  and 
respond  to  thr  3ats  to  transportation;  (e) 
oversee  the  in  plementation  and  ensure 
the  adequacy  i  »f  security  measures  at 
airports  and  o  her  transportation 
facilities;  (f)  p  an  and  coordinate  any 
actions  or  acti  /ities  that  may  affect 
transportation  safety  and  security  or  the 
operations  of  1  ransportation  operators; 
or  (g)  the  issu.  nee.  maintenance,  or 
renewal  of  a  li  ::ense,  certificate, 
contract,  grani ,  or  other  benefit. 

(2)  To  the  a|  ipropriate  Federal,  State, 
local,  tribal.  t€  rritorial.  foreign,  or 
international  i  gency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  whei  b  TSA  becomes  aware  of 
an  indication  >f  a  violation  or  potential 
violation  of  ci  nl  or  criminal  law  or 
regulation. 

(3)  To  contr  ictors,  grantees,  experts, 
consultants,  o   volunteers  when 
necessary  to  p  srform  a  function  or 
service  relatec  to  this  system  of  records 
for  which  the)  have  been  engaged.  Such 
recipients  are  required  to  comply  with 
the  Privacy  At  t,  5  U.S.C.  552a,  as 
amended. 

(4)  To  a  Federal,  State,  local,  tribal, 
territorial,  for*  ign,  or  international 
agency,  in  res  lonse  to  queries  regarding 
persons  who  i  lay  pose  a  risk  to 
transportation  or  national  security;  a 
risk  of  air  pira  :y  or  terrorism  or  a  threat 
to  airline  or  pi  ssenger  safety;  or  a  threat 
to  aviation  saf  ;ty,  civil  aviation,  or 
national  seciu  ty. 

(5)  To  the  D  jpartment  of  State  and 
other  Intellige  ice  Community  agencies 
to  further  the  ;  nission  of  those  agencies 
relating  to  per  sons  who  may  pose  a  risk 
to  transportati  an  or  national  security;  a 
risk  of  air  pira  :y  or  terrorism  or  a  threat 
to  airline  or  pi  issenger  safety;  a  threat  to 
aviation  safety  ,  civil  aviation,  or 
national  secui  ity.  . 

(6)  To  a  Fed  eral.  State,  local,  tribal, 
territorial,  fori  ign,  or  international 
agency,  where  such  agency  has 


requested  information  relevant  or 
necessary  for  the  hiring  or  retention  of 
an  individual,  or  the  issuance  of  a 
security  clearance,  license,  contract, 
grant,  or  other  benefit. 

(7)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  if  necessary  to  obtain 
information  relevant  to  a  TSA  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit. 

(8)  To  international  and  foreign 
governmental  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreement. 

(9)  To  third  parties  during  the  course 
of  an  investigation  into  violations  or 
potential  violations  of  transportation 
security  laws  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

(10)  To  airport  operators,  aircraft 
operators,  and  maritime  and  land 
transportation  operators  about 
individuals  who  are  their  employees, 
job  applicants,  or  contractors,  or  persons 
to  whom  they  issue  identification 
credentials  or  grant  clearances  to 
secured  areas  in  transportation  facilities 
when  relevant  to  such  employment, 
application,  contract,  or  the  issuance  of 
such  credentials  or  clearances. 

(11)  To  the  Department  of  Justice 
(DOJ)  in  review,  settlement,  defense, 
and  prosecution  of  claims,  complaints, 
and  lawsuits  involving  matters  over 
which  TSA  exercises  jurisdiction. 

(12)  To  the  DOJ  or  other  Federal 
agency  conducting  litigation  or  in 
proceedings  before  any  court, 
adjudicative  or  administrative  body, 
when:  (a)  TSA,  or  (b)  any  employee  of 
TSA  in  his/her  official  capacity,  or  (c) 
any  employee  of  TSA  in  his/her 
individual  capacity  where  DOJ  or  TSA 
has  agreed  to  represent  the  employee,  or 
(d)  the  United  States  or  any  agency 
thereof,  is  a  party  to  the  litigation  or  has 
an  interest  in  such  litigation,  and  TSA 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is 
compatible  with  the  piupose  for  which 
TSA  collected  the  records. 

(13)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

(14)  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections  being 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(15)  To  the  Attorney  General  of  the 
United  States  or  his/her  official 
designee,  when  information  indicates 


that  an  individual  meets  any  of  the 
disqualifications  for  receipt,  possession, 
shipment,  or  transport  of  a  firearm 
under  the  Brady  Handgun  Violence 
Prevention  Act.  In  case  of  a  dispute 
concerning  the  validity  of  the 
information  provided  by  TSA  to  the 
Attorney  General,  or  his/her  designee,  it 
shall  be  a  routine  use  of  the  information 
in  this  system  of  records  to  furnish 
records  or  information  to  the  national 
Backgroimd  Information  Check  System, 
established  by  the  Brady  Handgun 
Violence  Prevention  Act,  as  may  be 
necessary  to  resolve  such  dispute. 

(16)  To  complainants  to  the  extent 
necessary  to  provide  such  persons  with 
relevant  information  and  explanations 
concerning  the  progress  and/ or  results 
of  the  investigation  or  case  arising  from 
the  matters  about  which  they 
complained. 

(17)  To  professional  organizations  or 
associations  with  which  individuals 
covered  by  this  system  of  records  may 
be  affiliated,  such  as  law  enforcement 
disciplinary  authorities,  to  meet  those 
organizations'  responsibilities  in 
connection  with  the  administration  and 
maintenance  of  standards  of  conduct 
and  discipline. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  electronic  storage  media  and  hard 
copy. 

RETRIEVABILmr: 

Records  are  retrieved  by  name,  a 
unique  number  assigned  by  the  Office  of 
Internal  Affairs  and  Program  Review,  or 
other  assigned  tracking  identifier  of  the 
individual  on  whom  the  records  are 
maintained. 

SAFEGUARDS: 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  laws,  rules  and  policies.  All 
records  are  protected  from  unauthorized 
access  through  appropriate 
administrative,  physical,  and  technical 
safeguards.  These  safeguards  include 
restricting  access  to  those  authorized 
with  a  need  to  know  and  using  locked 
cabinets,  alarms,  and  passwords.  TSA 
file  areas  are  locked  after  normal  duty 
hours  and  the  facilities  are  protected 
from  the  outside  by  seciirity  personnel. 

RETENTION  AND  DISPOSAL: 

National  Archives  and  Records 
Administration  approval  is  pending  for 
the  records  in  this  system.  The  request 
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states  that  paper  records  and 
information  stored  on  electronic  storage 
media  are  inaintained  within  the  Office 
of  Internal  Affairs  and  Program  Review 
for  3  years  and  then  forwarded  to  the 
Federal  Records  Center.  Records  are 
destroyed  after  15  years. 

SYSTEM  MANAGER  AND  ADDRESS: 

Management  Analyst,  Office  of 
Internal  Affairs  and  Program  Review, 
TSA  Headquarters,  West  Tower,  3rd 
Floor,  TSA-13,  601  S.  12th  Street, 
Arlmgton,  VA  22202-4220. 

NOnnCATION  PROCEDURE: 

To  determine  whether  this  system 
contains  records  relating  to  you,  write  to 
the  System  Manager  identified  above. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  Procediu'es" 
above.  Provide  your  full  name  and  a 
description  of  information  that  you 
seek,  including  the  time  fi-ame  during 
which  the  record{s)  may  have  been 
generated.  Individuals  requesting  access 
must  comply  with  the  Department  of 
Homeland  Security's  Privacy  Act 
regulations  on  verification  of  identity  (6 
CFR  5.21(d)). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure"  and 
"Record  Access  Procedure,"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  maintained  in  this  system 
is  primarily  obtained  from  individuals 
associated  with  the  investigation  of 
alleged  misconduct  of  TSA  employees 
or  contractors,  to  include  the  employee, 
other  TSA  employees  or  contractors, 
witnesses  to  the  alleged  violation  or 
events  surrounding  the  alleged 
misconduct,  or  other  third  parties  who 
provided  information  regarding  the 
alleged  misconduct.  Information  may 
also  be  collected  from  documents  such 
as  incident  reports  and  audit  reports, 
and  from  other  sources,  such  as  law 
enforcement,  financial  institutions, 
employers,  state  and  local  agencies,  and 
other  Federal  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
under  5  U.S.C.  552a(k)(l)  and  (k)(2). 

DHS/TSA  006 

SYSTEM  NAME: 

Correspondence  and  Matters  Tracking 
Records  (CMTR) 

SECURITY  CLASSIFICATION: 

Sensitive,  Classified. 

SYSTEM  LOCATION: 

Records  are  maintained  at 
Tramsportation  Security  Administration 


(TSA)  Office  of  the  Executive 
Secretariat,  TSA  Headquarters  in 
Arlington,  Virginia.  Records  may  also  be 
located  at  the  Office  of  Legislative 
Affairs,  and  the  Office  of  the 
Ombudsman  (which  includes  the 
Consumer  Response  Center  (CRC)),  to 
the  extent  those  offices  maintain  matter 
tracking  information.  Records  may  also 
be  maintained  in  other  offices  at  TSA 
Headquarters  and  at  the  various  TSA 
field  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

To  the  extent  not  covered  by  any 
other  system,  this  system  covers 
individuals  who  submit  inquiries, 
comments,  complaints,  or  claims  to  TSA 
in  wnriting,  in  person,  or  by  telephone, 
for  response  and  resolution  and  those 
with  any  matter  pending  before  TSA. 
This  includes  TSA  employees.  Members 
of  Congress  and  their  staff,  officers  and 
employees  of  other  Executive  branch 
agencies  and  the  White  House,  tort  and 
property  claimants  who  have  filed 
claims  against  the  Government  or  TSA. 
stakeholders,  passengers  in 
transportation,  and  members  of  the 
public. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 
Correspondence  and  information 
related  thereto,  including  name, 
address,  and  telephone  number  of 
individuals  contacting  TSA;  records  of 
contacts  made  by  or  on  behalf  of 
individuals,  including  inquiries, 
comments,  complaints,  resumes  and 
letters  of  reference;  staff  reports;  TSA's 
responses  to  correspondence  and  calls; 
and  staff  recommendations  on  actions 
requiring  approval  or  action  by  a  TSA 
official.  The  system  also  includes 
records,  including  those  prepared  by 
TSA  employees,  related  to  matters 
under  consideration  by  TSA. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
49  U.S.C.  114;  5  U.S.C.  301. 

PURPOSES: 

(a)  To  facilitate  and  assist  in  the 
management,  tracking,  retrieval,  and 
response  to  incoming  correspondence, 
inquiries,  claims,  and  complaints 
associated  with  all  subject  matters  over 
which  TSA  exercises  jurisdiction. 

(b)  To  monitor  assignment, 
disposition,  status,  and  results  of 
correspondence,  inquiries,  claims,  and 
complaints  sent  to  TSA  and,  generally, 
to  review,  analyze,  investigate,  and 
study  trends  identified  by  the  concerns 
expressed. 

(c)  To  facilitate  and  assist  in  the 
management,  tracking,  and  retrieval  of 
information  associated  with  matters  and 
issues  under  consideration  by  TSA. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  To  the  United  States  Department 
of  Transportation  and  its  operating 
administrations  when  relevant  or 
necessary  to  (a)  ensure  safety  and 
security  in  any  mode  of  transportation; 
(b)  enforce  safety-  and  security-related 
regulations  and  requirements;  (c)  assess 
and  distribute  intelligence  or  law 
enforcement  information  related  to 
transportation  security;  (d)  assess  and 
respond  to  threats  to  fransportation;  (e) 
oversee  the  implementation  and  ensure 
the  adequacy  of  security  measures  at 
airports  and  other  transportation 
facilities;  (f)  plan  and  coordinate  any 
actions  or  activities  that  may  affect 
transportation  safety  and  security  or  the 
operations  of  transportation  operators; 
or  (g)  the  issuance,  maintenance,  or 
renewal  of  a  license,  certificate, 
contract,  grant,  or  other  benefit. ; 

(2)  To  the  appropriate  Federal,  State, 
local,  tribal,  territorial,  foreign,  or 
ntemational  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  TSA  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

(3)  To  contractors,  grantees,  experts, 
consultants,  or  volunteers  when 
necessary  to  perform  a  function  or 
service  related  to  this  system  of  records 
for  which  they  have  been  engaged.  Such 
recipients  are  required  to  comply  with 
the  Privacy  Act,  5  U.S.C.  552a,  as 
amended. 

(4)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  in  response  to  queries  regarding 
persons  who  may  pose  a  risk  to 
transportation  or  national  security;  a 
ris)c  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  security. 

(5)  To  the  Department  of  State  and 
other  Intelligence  Commimity  agencies 
to  further  the  mission  of  those  agencies 
relating  to  persons  who  may  pose  a  risk 
to  transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  a  threat  to 
aviation  safety,  civil  aviation,  or 
national  security. 

(6)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  where  such  agency  has 
requeslfed  information  relevant  or 
necessary  for  the  hiring  or  retention  of 
an  individual,  or  the  issuance  of  a 
security  clearance,  license,  contract, 
grant,  or  other  benefit. 

(7)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
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agency,  if  nee  sssary  to  obtain 
information  n  ilevant  to  a  TSA  decision 
concerning  th  s  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  lic(  nse,  contract,  grant,  or 
other  benefit. 

(8)  To  international  and  foreign 
governmental  authorities  in  accordance 
w  th  law  and  bnnal  or  informal 
international  i  igreement. 

(9)  To  third  parties  during  the  course 
of  an  investigation  into  violations  or 
potential  vioh  itions  of  transportation 
security  laws  o  the  extent  necessary  to 
obtain  informi  ition  pertinent  to  the 
investigation. 

(10)  To  airp  Drt  operators,  aircraft 
operators,  anc  maritime  and  land 
transportation  operators  about 
individuals  w  lo  are  their  employees, 
job  applictots,  or  contractors,  or  persons 
to  whom  they  issue  identification 
credentials  or  grant  clearances  to 
secured  areas  in  transportation  facilities 
when  relevant  to  such  employment, 
application,  cimtract,  or  the  issuance  of 
such  credentii  Is  or  clearances. 

(11)  To  the  :  )epartment  of  Justice 
(DOJ)  in  review,  settlement,  defense, 
and  prosecution  of  claims,  complaints, 
and  law  suits  nvolving  matters  over 
which  TSA  e>  ercises  jurisdiction. 

i     (12)  To  the  1  )OJ  or  other  Federal 
agency  condui  :ting  litigation  or  in 
proceedings  b  ifore  any  court, 
adjudicative  o  r  administrative  body, 
when:  (a)  TSA ,  or  (b)  any  employee  of 
TSA  in  his/he  •  official  capacity,  or  (c) 
any  employee  of  TSA  in  his/her 
individual  ca{  acity  where  DO)  or  TSA 
has  agreed  to  i  epresent  the  employee,  or 
(d)  the  United  States  or  any  agency 
thereof,  is  a  p«  rty  to  the  litigation  or  has 
an  interest  in  i  uch  litigation,  and  TSA 
determines  thi  it  the  records  are  both 
relevant  and  n  ecessary  to  the  litigation 
and  the  use  of  such  records  is 
compatible  wi  th  the  purpose  for  which 
TSA  collected  the  records. 

(13)  To  a  co:  igressional  office  from  the 
record  of  an  ir  dividual  in  response  to 
an  inquiry  froi  n  that  congressional  office 
made  at  the  re  :}uest  of  the  individual. 

(14)  To  the  ( Jeneral  Services 
Administratio  i  and  the  National 
Archives  and  Records  Administration  in 
records  mana^  ement  inspections  being 
conducted  urn  ler  the  authority  of  44 
U.S.C.  2904  aid  2906. 

(15)  To  the  i  Utorney  Genera)  of  the 
United  States  )r  his/her  official 
designee,  that  indicates  that  an 
individual  me  ?ts  any  of  the 
disqualifications  for  receipt,  possession, 
shipment,  or  t  ansport  of  a  firearm 
under  the  Bra(  ly  Handgun  Violence 
Prevention  Ac  t.  In  case  of  a  dispute 
concerning  thi  (  validity  of  the 
information  pi  ovided  by  TSA  to  the 


Attorney  General,  or  his/her  designee,  it 
shall  be  a  routine  use  of  the  information 
in  this  system  of  records  to  furnish 
records  or  information  to  the  national 
Background  Information  Check  System, 
established  by  the  Brady  Handgun 
Violence  Prevention  Act.  as  may  be 
necessary  to  resolve  such  dispute. 

(16)  To  the  DOJ,  United  States 
Attorney's  Office,  or  other  federal 
agencies  for  further  collection  action  on 
any  delinquent  debt  when 
ciitnimstances  warrant. 

(17)  To  a  debt  collection  agency  for 
the  purpose  of  debt  collection. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Privacy  Act  information  may  be 
reported  to  consumer  reporting  agencies 
pursuant  to  5  U.S.C.  552a(b)(12)  for  the 
purpose  of  collecting  a  debt  on  behalf  of 
the  United  States  Government. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

In  electronic  storage  media  and  hard 
copy.  Records  that  are  sensitive  or 
classified  are  safeguarded  in  accordance 
with  agency  procedures,  and  applicable 
Executive  Orders  and  statutes. 

retrievabiuty: 

Records  are  retrieved  by  name,  social 
security  account  number  or  other 
assigned  identifier  of  an  individual 
covered  by  this  system. 

SAFEGUARDS: 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  laws,  rules  and  policies.  All 
records  are  protected  from  unauthorized 
access  through  appropriate 
administrative,  physical,  and  technical 
safeguards.  These  safeguards  include 
restricting  access  to  authorized 
personnel  who  have  a  need-to-know  and 
password  protection  identification 
features.  TSA  file  areas  are  locked  after 
normal  duty  hoiu-s  and  the  facilities  are 
protected  from  the  outside  by  seciu-ity 
personnel. 

RETENTION  AND  DISPOSAL: 

A  request  is  pending  for  National 
Archives  and  Records  Administration 
approval  for  the  retention  and  disposal 
of  records  in  this  system. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director,  Office  of  the  Executive 
Secretariat,  TSA  Headquarters,  West 
Tower,  12th  Floor,  1206S,  601  S.  12th 
Street,  Arlington,  VA  22202-4220. 


NOTnCATION  PROCEDURE: 

To  determine  whether  this  system 
contains  records  relating  to  you,  write  to 
the  System  Manager  identified  above. 

RECORD  ACCESS  PROCEDURE: 

Same  as  "Notification  Procedure" 
above.  Provide  your  full  name  and  the 
description  of  the  information  that  you 
seek,  including  the  time  frame  diuing 
which  the  record(s)  may  have  been 
generated.  Individuals  requesting  access 
must  comply  with  the  Department  of 
Homeland  Security's  Privacy  Act 
regulations  on  verification  of  identity.  (6 
CFR  5.21(d)). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure"  and 
"Record  Access  Procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  from  calls  and 
correspondence  from  or  on  behalf  of 
individuals  who  contact  TSA  with 
inquiries,  comments,  complaints,  or 
claims,  as  well  as  from  TSA  employees 
or  contractors  and  witnesses,  and  other 
third  parties  who  provide  pertinent 
information  where  applicable. 
Information  may  also  be  collected  from 
documents  such  as  records  of  the 
contact  made  with  TSA,  incident 
reports,  and  from  other  sources,  such  as 
employers,  state  and  local  agencies, 
other  Federal  agencies,  and  related 
material  for  backgroimd  as  appropriate. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
under  5  U.S.C.  552a(k)(l)  and  (k)(2). 

DHS/TSA  007 

SYSTEM  NAME: 

Freedom  of  Information  Act  and 
Privacy  Act  Record  System. 

SECURITY  CLASSIFICATION: 

Classified,  sensitive. 

SYSTEM  LOCATION: 

This  system  of  records  is  located  in 
the  Freedom  of  Information  Act  Office, 
Office  of  Law  Enforcement  and  Security 
Liaison,  Transportation  Security 
Administration  (TSA)  Headquarters  in 
Arlington,  Virginia.  Records  will  also  be 
maintained  at  various  TSA  field  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  individuals  who  submit  Freedom 
of  Information  Act  (FOIA)  and  Privacy 
Act  (PA)  requests  to  TSA;  individuals 
whose  requests  and/ or  records  have 
been  referred  to  TSA  by  other  agencies; 
and  in  some  instances,  attorneys  or 
other  persons  representing  individuals 
submitting  such  requests  and  appeals, 
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individuals  who  are  the  subjects  of  such 
requests,  and/or  TSA  personnel 
assigned  to  handle  such  requests  or 
appeals. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  received,  created,  or 
compiled  in  response  to  FOIA/PA 
requests  or  appeals,  including:  the 
original  requests  and  administrative 
appeals;  intra-  or  inter-agency 
memoranda,  correspondence,  notes  and 
other  documentation  related  to  the 
processing  of  the  FOIA/PA  request; 
correspondence  with  the  individuals  or 
entities  that  submitted  the  requested 
records,  including  when  those  records 
might  contain  confidential  business 
information  or  personal  information; 
and  copies  of  the  requested  records. 
Types  of  information  in  the  records  may 
include:  requesters'  and  their  attorneys' 
or  representatives'  names,  addresses, 
telephone  numbers,  and  TSA  FOIA  case 
numbers;  names,  office  telephone 
numbers,  and  office  routing  symbols  of 
TSA  employees;  and  names,  telephone 
numbers,  and  addresses  of  the  submitter 
of  the  information  requested. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301;  5  U.S.C.  552;  5  U.S.C. 
552a;  44  U.S.C.  3101. 

PURPOSES: 

The  system  is  maintained  for  the 
purpose  of  processing  access  requests 
and  administrative  appeals  under  the 
FOIA  and  access  and  amendment 
requests  and  appeals  under  the  PA;  for 
the  purpose  of  participating  in  litigation 
arising  from  such  requests  and  appeals; 
and  for  the  purpose  of  assisting  TSA  in 
carrying  out  any  other  responsibilities 
under  the  FOIA  or  the  PA. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  To  the  United  States  Department 
of  Transportation  and  its  operating 
administrations  when  relevant  or 
necessary  to  (a)  ensure  safety  and 
security  in  any  mode  of  transportation; 
(b)  enforce  safety-  and  security-related 
regulations  and  requirements;  (c)  assess 
and  distribute  intelligence  or  law 
enforcement  information  related  to 
transportation  security;  (d)  assess  and 
respond  to  threats  to  transportatipn;  (e) 
oversee  the  implementation  and  ensure 
the  adequacy  of  seciuity  measures  at 
airports  and  other  transportation 
facilities;  (f)  plan  and  coordinate  any 
actions  or  activities  that  may  affect 
transportation  safety  and  security  or  the 
operations  of  transportation  operators; 
or  (g)  the  issuance,  maintenance,  or 
renewal  of  a  license,  certificate, 
contract,  grant,  or  other  benefit. 


(2)  To  the  appropriate  Federal,  State, 
local,  tribal,  territorial,  foreign,  or 
international  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  TSA  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

(3)  To  contractors,  grantees,  experts, 
consultants,  or  volunteers  when 
necessary  to  perform  a  function  or 
service  related  to  this  system  of  records 
for  which  they  have  been  engaged.  Such 
recipients  are  required  to  comply  with 
the  Privacy  Act,  5  U.S.C.  552a,  as 
amended. 

(4)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  in  response  to  queries  regarding 
persons  who  may  pose  a  risk  to 
transportation  or  national  seciuity;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  security. 

(5)  To  the  Department  of  State  and 
other  Intelligence  Community  agencies 
to  further  the  mission  of  those  agencies 
relating  to  persons  who  may  pose  a  risk 
to  transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  a  threat  to 
aviation  safety,  civil  aviation,  or 
national  security. 

(6)  To  a  Federal,  State,  territorial, 
tribal,  local,  international,  or  foreign 
agency  or  entity  for  the  purpose  of 
consulting  with  that  agency  or  entity  to 
assist  TSA  to  make  a  determination 
regarding  access  to  or  amendment  of 

.  information,  or  for  the  purpose  of 
verifying  the  identity  of  an  individual  or 
the  accuracy  of  information  submitted 
by  an  individual  who  has  requested 
access  to  or  amendment  of  information. 

(7)  To  a  Federal  agency  or  entity  that 
furnished  the  record  or  information  for 
the  piupose  of  permitting  that  agency  or 
entity  to  make  a  decision  regarding 
access  to  or  correction  of  the  record  or 
information,  or  to  a  federal  agency  or 
entity  for  purposes  of  providing 
guidance  or  advice  regarding  the 
handling  of  particular  requests. 

(8)  To  the  Department  of  Justice  (DOJ) 
in  review,  settlement,  defense,  and 
prosecution  of  claims,  complaints,  and 
law  suits  involving  matters  over  which 
TSA  exercises  jurisdiction. 

(9)  To  the  DOJ  or  other  Federal  agency 
conducting  litigation  or  in  proceedings 
before  any  court,  adjudicative  or 
administrative  body,  when:  (a)  TSA,  or 
(b)  any  employee  of  TSA  in  his/her 
official  capacity,  or  (c)  any  employee  of 
TSA  in  his/her  individual  capacity 
where  DOJ  or  TSA  has  agreed  to 
represent  the  employee,  or  (d)  the 


United  States  or  any  agency  thereof,  is 
a  party  to  the  litigation  or  has  an  interest 
in  such  litigation,  and  TSA  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  is  compatible  with  the 
piupose  for  which  TSA  collected  the 
records. 

(10)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

(11)  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections  being 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(12)  To  the  DOJ,  United  States 
Attorney's  Office,  or  other  federal 
agencies  for  further  collection  action  on 
any  delinquent  debt  when 
circumstances  warrant. 

(13)  To  a  debt  collection  agency  for 
the  purpose  of  debt  collection. 

(14)  "To  the  submitter  or  subject  of  a 
record  or  information  to  assist  TSA  in 
making  a  determination  as  to  access  or 
amendment. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Privacy  Act  information  may  be 
reported  to  consumer  reporting  agencies 
pursuant  to  5  U.S.C.  552a(b)(12),  for  the 
purpose  of  collecting  a  debt  on  behalf  of 
the  United  States. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  on  paper 
and/or  in  electronic  form. 

RETRIEV  ABILITY: 

Records  are  retrieved  by  the  name  of 
the  requester/appellant  or  the  attorney 
or  other  individual  representing  the 
requester,  or  other  identifier  assigned  to 
the  request  or  appeal. 

SAFEGUARDS: 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  laws,  rules  and  policies.  All 
records  are  protected  from  unauthorized 
access  through  appropriate 
administrative,  physical,  and  technical 
safeguards.  These  safeguards  include 
restricting  access  to  authorized 
personnel  who  have  a  need-to-know; 
using  locks,  and  password  protection 
identification  features.  Classified 
information  is  appropriately  stored  in 
accordance  with  applicable 
requirements.  TSA  file  areas  are  locked 
after  normal  duty  hours  and  the 
facilities  are  protected  from  the  outside 
by  security  personnel. 
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Records  are 
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General  Recorjis 
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on  the  type 
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with  the  National 
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SYSTEM  MANAGEI I 

Associate  D  rector 


AND  address: 

,  Freedom  of 
Information/PHvacy  Act  Division,  Office 
Enforcement  &  Security  Liaison, 
ers,  West  Tower,  10th 
601  S.  12th  Street, 
22202-4220. 


of  Law 

TSA  Headquah^ 
Floor,  TSA-2( 
Arlington.  VA 


NOTIFICATION  PR(ICEDURE 

To  determiii  e 
contains  recor  is 
the  System  M<  nager 


Ndt 


n; 


RECORD  ACCESS 

Same  as 
above.  Provid< 
description  of 
seek,  includi 
which  the 
generated.  Ind  i 
must  comply 
Homeland 
regulations  on 
CFR  5.21(d)) 


CONTESTING  RECORD 

Same  as 
"Record  Accei 


whether  this  system 
relating  to  you,  write  to 
identified  above. 


>ROCEDURES: 

ification  Procedures" 
your  full  name  and  a 
information  that  you 
the  time  frame  during 
rec(|rd(s)  may  have  been 

viduals  requesting  access 
1  krith  the  Department  of 
Sequrity's  Privacy  Act 

verification  of  identity  (6 


procedures: 
Notification  Procedure"  and 
s  Procedures"  abpve. 


RECORD  SOURCE  CATEGORIES: 

Information  contained  in  this  system 
is  obtained  fro  m  those  individuals  who 
submit  reques  s  and  administrative 
appeals  pursu  uit  to  the  FOIA  and  the 
PA;  the  agenc;  records  searched  and 
identified  as  r  (sponsive  in  the  process 
of  responding  to  such  requests  and 
appeals;  Depai  tmental  personnel 
assigned  to  ha  idle  such  requests  and 
appeals;  other  agencies  or  entities  that 
have  referred  1  o  TSA  requests 
concerning  TJ  A  records,  or  that  have 
consulted  wit]  i  TSA  regarding  handling 
of  particular  n  iquests;  and  submitters  or 
subjects  of  rec  jrds  or  information  that 
have  provided  assistance  to  TSA  in 


making  access 


or  amendment 


determination  i. 

EXEMPTIONS  CLAI  MED  FOR  THE  SYSTEM: 

Portions  of  mis  system  are  exempt 


under  5  U.S.C 
DHSnSA  009 


552a(k)(l)  and  {k)(2). 


SYSTEM  NAME: 

General  Leg^  Records  (GLR). 

1 

SECURITY  CLASSIFICATION: 

Sensitive,  c  assified. 


SYSTEM  LOCATION: 

This  system  of  records  is  located  in 
the  Office  of  the  Chief  Counsel, 
Transportation  Security  Administration 
(TSA)  Headquarters  in  Arlington, 
Virginia.  Records  will  also  be 
maintained  at  various  TSA  field  offices. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

TSA  employees  and  former 
employees,  other  Federal  agency 
employees,  members  of  the  public, 
individuals  involved  in  litigation  with 
TSA  or  involving  TSA,  witnesses,  and 
to  the  extent  not  covered  by  any  other 
system,  tort  and  property  claimants  who 
have  filed  claims  against  the 
Government  and  individuals  who  are 
the  subject  of  an  action  requiring 
approval  or  action  by  a  TSA  official, 
such  as  appeals,  actions,  training, 
awards,  foreign  travel,  promotions, 
selections,  grievances,  delegations,  etc. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

To  the  extent  not  covered  by  another 
system,  records  relating  to  litigation  by 
or  against  the  U.S.  Government  (or 
litigation  in  which  the  U.S.  Government 
is  not  a  party,  but  has  an  interest) 
resulting  from  questions  concerning 
TSA  authority,  criminal  actions,  claims, 
torts,  employment  and  sex 
discrimination,  Rehabilitation  Act, 
personnel  matters,  contracts, 
foreclosures,  actions  against  TSA 
officials,  criminal  actions,  titles  to  real 
property,  other  civil  matters,  and 
records  relating  to  requests  for  TSA 
records  or  the  testimony  of  TSA 
employees  in  state  law  criminal  or  civil 
litigation  in  which  TSA  is  not  a  party. 
Included  are  statements  of  claims, 
documentary  evidence,  copies  of 
condemnation  or  foreclosure 
proceedings  and  decisions,  lists  of 
witnesses,  supporting  documents, 
correspondence,  legal  opinions  and 
memoranda  and  related  records.  The 
system  also  includes  claims  by  or 
against  the  Government,  other  than 
litigation  cases,  arising  from  a 
transaction  with  TSA,  and  documents 
related  thereto,  including  demographic 
information,  vouchers,  witness 
statements,  legal  decisions,  and  related 
material  pertaining  to  such  claims. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  301;  5  U.S.C  7301;  5  U.S.C. 
7501;  28  U.S.C.  1346(b),  (c),  1402(b), 
2401(b),  2412(c),  2671-80;  31  U.S.C. 
3701,  3721;  42  U.S.C.  20003  et  seq.;  44 
U.S.C.  3101;  49  U.S.C.  114. 

PURPOSES: 

The  system  is  maintained  to  assist 
attorneys  in  the  Office  of  the  Chief 


Counsel  in  providing  legal  advice  to 
TSA  management  on  a  wide  variety  of 
legal  issues;  to  respond  to  claims  by 
employees,  former  employees,  and  other 
individuals;  to  assist  in  the  settlement  of 
claims  against  the  government;  to 
represent  TSA  during  litigation,  and  to 
maintain  internal  statistics. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  To  the  United  States  Department 
of  Transportation  and  its  operating 
administrations  when  relevant  or 
necessary  to  (a)  ensure  safety  and 
security  in  any  mode  of  transportation; 
(b)  enforce  safety-  and  security-related 
regulations  and  requirements;  (c)  assess 
and  distribute  intelligence  or  law        . 
enforcement  information  related  to 
transportation  security;  (d)  assess  and 
respond  to  threats  to  transportation;  (e) 
oversee  the  implementation  and  ensure 
the  adequacy  of  security  measures  at 
airports  and  other  transportation 
facilities;  (f)  plan  and  coordinate  any 
actions  or  activities  that  may  affect 
transportation  safety  and  security  or  the 
operations  of  transportation  operators; 
or  (g)  the  issuance,  maintenance,  or 
renewal  of  a  license,  certificate, 
contract,  grant,  or  other  benefit. 

(2)  To  the  appropriate  Federal,  State, 
local,  tribal,  territorial,  foreign,  or 
international  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  TSA  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  criminal  law  or 
regulation. 

(3)  To  contractors,  grantees,  experts, 
consultants,  or  voliuiteers  when 
necessary  to  perform  a  function  or 
service  related  to  this  system  of  records 
for  which  they  have  been  engaged.  Such 
recipients  are  required  to  comply  with 
the  Privacy  Act,  5  U.S.C.  552a,  as 
amended. 

(4)  To  a  Federal,  state,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  in  response  to  queries  regarding 
persons  who  may  pose  a  risk  to 
transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  security. 

(5)  To  the  Department  of  State  and 
other  Intelligence  Community  agencies 
to  further  the  mission  of  those  agencies 
relating  to  persons  who  may  pose  a  risk 
to  transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat  - 
to  airline  or  passenger  safety;  a  threat  to 
aviation  safety,  civil  aviation,  or 
national  security. 
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(6)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  where  such  agency  has 
requested  information  relevant  or 
necessary  for  the  hiring  or  retention  of 
an  individual,  or  the  issuance  of  a 
security  clearance,  license,  contract, 
grant,  or  other  benefit. 

(7)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  if  necessary  to  obtain 
information  relevant  to  a  TSA  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  license,  contract,  grant,  or 
other  benefit. 

(8)  To  international  and  foreign 
governmental  authorities  in  accordance- 
with  law  and  formal  or  informal 
international  agreement. 

(9)  To  third  parties  during  the  course 
of  an  investigation  into  violations  or 
potential  violations  of  transportation 
security  laws  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

(10)  To  airport  operators,  aircraft 
operators,  and  maritime  and  land 
transportation  operators  about 
individuals  who  are  their  employees, 
job  applicants,  or  contractors,  or  persons 
to  whom  they  issue  identification 
credentials  or  grant  clearances  to 
secured  areas  in  transportation  facilities 
when  relevant  to  such  employment, 
application,  contract,  or  the  issuance  of 
such  credentials  or  clearances. 

(11)  To  the  Department  of  Justice 
(DOJ)  in  review,  settlement,  defense, 
and  prosecution  of  claims,  complaints, 
and  law  suits  involving  matters  over 
which  TSA  exercises  jurisdiction. 

(12)  To  the  DOJ  or  other  Federal 
agency  conducting  litigation  or  in 
proceedings  before  any  court, 
adjudicative  or  administrative  body, 
when;  (a)  TSA,  or  (b)  any  employee  of 
TSA  in  his/her  official  capacity,  or  (c) 
any  employee  of  TSA  in  his/her 
individual  capacity  where  DOJ  or  TSA 
has  agreed  to  represent  the  employee,  or 
(d)  the  United  States  or  any  agency 
thereof,  is  a  party  to  the  litigation  or  has 
an  interest  in  such  litigation,  and  TSA 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is 
compatible  with  the  purpose  for  which 
TSA  collected  the  records. 

(13)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

(14)  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections  being 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 


(15)  To  the  Attorney  General  of  the 
United  States  or  his/her  official 
designee,  when  information  indicates 
that  an  individual  meets  any  of  the 
disqualifications  for  i-eceipt,  possession, 
shipment,  or  transport  of  a  firearm 
under  the  Brady  Handgun  Violence 
Prevention  Act.  In  case  of  a  dispute 
concerning  the  validity  of  the 
information  provided  by  TSA  to  the 
Attorney  General,  or  his/her  designee,  it 
shall  be  a  routine  use  of  the  information 
in  this  system  of  records  to  furnish 
records  or  information  to  the  national 
Background  Information  Check  System, 
established  by  the  Brady  Handgun 
Violence  Prevention  Act,  as  may  be 
necessary  to  resolve  such  dispute. 

(16)  To  the  DOJ,  United  States 
Attorney's  Office,  or  other  federal 
agencies  for  further  collection  action  on 
any  delinquent  debt  when 
circumstances  warrant. 

(17)  To  a  debt  collection  agency  for 
the  purpose  of  debt  collection. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Privacy  Act  information  may  be 
reported  to  consumer  reporting  agencies 
pursuant  to  5.U.S.C.  552a(b)(12) 
collecting  on  behalf  of  the  United  States 
Government. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  in  this  system  are  on  paper 
and/or  in  electronic  form.  Records  that 
are  classified  are  stored  in  accordance 
with  applicable  executive  orders  and 
statutes. 

RETRIEVABILmr: 

Records  are  retrieved  by  the  name  of 
an  individual  or  by  a  case  number. 

SAFEGUARDS: 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  laws,  rules  and  policies.  All 
records  are  protected  from  imauthorized 
access  through  appropriate 
administrative,  physical,  and  technical 
safeguards.  These  safeguards  include 
restricting  access  to  authorized 
personnel  who  have  an  official  need  for 
access  in  order  to  perform  their  duties 
and  using  locks  and  password 
protection  identification  featiu^s. 
Classified  information  is  appropriately 
stored  in  secured  safes  in  accordance 
with  applicable  requirements.  During 
normal  hours  of  operation,  all  records  of 
the  Office  of  the  Chief  Counsel  are 
maintained  in  areas  accessible  only  to 
authorized  personnel  of  TSA.  TSA  file 
areas  are  locked  after  normal  duty  hours 


and  the  facilities  are  protected  from  the 
outside  by  security  personnel. 

RETENTION  AND  DISPOSAL: 

National  Archives  and  Records 
Administration  approval  is  pending  for 
the  records  in  this  system.  The  records 
will  be  retained  and  disposed  of  in 
accordance  with  the  applicable 
provisions  of  the  records  schedule  for 
the  Office  of  the  Chief  Counsel.  Chief 
Counsel  office  files  are  generally 
retained  from  3  to  15  years,  depending 
on  the  type  of  file.  Formal  legal  files  and 
significant  litigation  files  are  retained 
permanently  for  eventual  transfer  to  the 
National  Archives  of  the  United  States. 

SYSTEM  MANAGER  AND  ADDRESS: 

Director  of  Operations,  Office  of  the 
Chief  Counsel.  TSA  Headquarters,  West 
Building,  Floor  8,  TSA-2  (Chief 
Counsel),  601  S.  12th  Street,  Arlington, 
VA  22202-4220. 

NOTinCATION  PROCEDURE: 

To  determine  whether  this  system 
contains  records  relating  to  you,  write  to 
the  System  Manager  identified  above. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  Procedures" 
above.  Provide  your  full  name  and  a" 
description  of  information  that  you 
seek,  including  the  time  frame  during 
which  the  record(s)  may  have  been 
generated.  Individuals  requesting  access 
must  comply  with  the  Department  of 
Homeland  Security's  Privacy  Act 
regulations  on  verification  of  identity  (6 
CFR  5.21(d)). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  Procedure," 
and  "Record  Access  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  in  this  system  of  records 
is  obtained  from  Federal  employees  and 
former  employees  and  other  individuals 
involved  in  litigation  or  other  action  or 
matter  in  which  TSA  is  a  party  or  has 
an  association.  Information  also  is 
obtained  from  documents  related  to 
such  litigation,  action,  or  matter. 

EXEMPTIONS  CLAIMED  FROM  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
under  5  U.S.C.  552a(k)(l)  and  (k)(2). 

DHS/TSA  012 

SYSTEM  NAME: 

Transportation  Worker  Identification 
Credentialing  (TWIC)  System. 

SECURffY  CLASSIFICATION: 

Unclassified. 
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SYSTEM  locations: 

Various  loications  in  the  Philadelphia, 
PA/Delawart  River  and  Los  Angeles/ 
Long  Beach,  California  areas,  including: 

LOS  ANGELES/UONG  BEACH  AREA 

APL,  614  terminal  Way,  Terminal 
Island,  CA.  I 

Crowley  Marine  Services,  Inc.,  Berth 
86,  300  S.  Hi  jbor  Blvd.  San  Pedro,  CA. 

ICTF  (Union  Pacific  Intermodal 
Container  Ti  msfer  Facility),  2401  E. 
Sepulveda  B  vd.  Long  Beach,  CA. 

LAX  Secui  ity  Badge  Office,  7333 
World  Way  West,  Los  Angeles,  CA. 

Long  Beac  i  Container  Terminal,  Inc., 
1171  Pier  F  i  ivenue.  Long  Beach,  CA. 

Port  of  Loi  g  Beach,  925  Harbor  Plaza, 
Long  Beach,  ZA. 

Port  of  Loa  Angeles,  425  S.  Palos 

Verdes  St.,  S^  Pedro,  CA. 

I 

PHILAOELPHU  /||rEA 

Maritime  E  xchange  for  the  Delaware 
River  and  Ba^^,  240  Cherry  St., 
Philadelphia  PA. 

Port  of  Wifcaington,  1  Hausel  Road, 
Wihnington,  DE. 

Packer  Av«  nue  Marine  Terminal, 
Philadelphia  PA. 

Holt  Head<  uarters,  P.O.  Box  8268, 
Philadelphia  PA. 

Beckett  Stiset  Marine  Terminal,  2nd 
and  Beckett  Streets,  Camden,  NJ. 

Philadelph  ia  International  Airport — 
Atlantic  Avij  tion,  Atlantic  Aviation 
Services. 

Philadelph  ia  International  Airport, 
8375  Enterpr  se  Ave.,  Philadelphia,  PA. 

Philadelph  ia  North  East  Airport,  182 
Pension  Roac ,  Philadelphia,  PA. 

Conoco  Ph  Hips  Refinery,  Trainer 
Refinery  410    Post  Road.  Trainer,  PA. 

PMTA  ILA  Hiring  Hall  Profile,  3001 
South  Front  J  Itreet,  Philadelphia,  PA. 

CATEGORIES  OF  INOiVIOUALS  COVERED  BY  THE 
SYSTEM: 

Transporta  ion  workers  and 
individuals,  <  nd/or  authorized  visitors, 
participating  |in  the  Technology 
Evaluation  aiid  Prototype  Phase  of  the 
TWIC  Prograii  who  are  authorized 
unescorted  entry  to  secvue 
transpKirtatioB  areas. 

CATEGORIES  Of  RECORDS  IN  THE  SYSTEM: 

This  systen  i  will  contain  a  minimimi 
amount  of  coi  nputerized  information 
during  the  te<  ;hiiology  evaluation  and 
prototype  phases  of  TSA's  pilot  project. 
It  is  anticipated  that  the  following 
records  will  ne  created  and  maintained 
for  the  duratipn  of  the  test:  (1) 
Individual's  i^ame,  (2)  other 
demographic  data  to  include:  address, 
phone  numbar,  social  security  number, 
date  of  birth,  md  place  of  birth,  (3) 
administrativ  5  identification  codes. 


unique  card  serial  number  (4)  systems 
identification  codes,  (5)  company/ 
organization  or  affiliation,  (6)  issue  date, 
(7)  biometric  data  and  digital 
photograph,  (8)  access  level 
information,  and  (9)  expiration  date. 

AUTHORITIES  FOR  MAINTENANCE  OF  THE  SYSTEM: 
49  U.S.C.  114;  49  U.S.C.  44903(g);  46 
U.S.C.  70105. 

PURPOSE(S): 

In  cooperation  with  transportation 
facility  operators,  to  evaluate  and  test 
certain  technologies  and  business 
processes  in  the  technology  evaluation 
and  prototype  phases  of  TSA's  pilot 
project  to  develop  a  Transportation 
Workers  Identification  Credential  to 
improve  access  control  for 
transportation  workers  requiring 
unescorted  access  to  secure  areas  of 
transportation  facilities.  Additionally, 
TSA  will  collect  certain  data  elements 
to  support  the  development  and 
operation  of  site  specific  security  plans 
at  local  transportation  facilities. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  To  the  appropriate  Federal,  State, 
local,  tribal,  territorial,  foreign,  or 
international  agency  responsible  for 
investigating,  prosecuting,  enforcing,  or 
implementing  a  statute,  rule,  regulation, 
or  order,  where  TSA  becomes  aware  of 
an  indication  of  a  violation  or  potential 
violation  of  civil  or  crimiucd  law  or 
regulation. 

(2)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign^  or  international 
agency,  where  such  agency  has 
requested  information  relevant  or 
necessary  for  the  hiring  or  retention  of 
an  individual  as  an  employee  or  a 
contractor,  or  the  issuance  of  a  security 
clearance  or  license. 

(3)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  if  necessary  to  obtain 
information  relevant  to  a  TSA  decision 
concerning  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  seciu'ity 
clearance,  license,  contract,  grant,  or 
other  benefit. 

(4)  To  a  congressional  office  fi-om  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

(5)  To  international  and  foreign 
governmental  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreement. 

(6)  To  the  DOJ  or  other  Federal  agency 
conducting  litigation  or  in  proceedings 
before  any  court,  adjudicative  or 
administrative  body,  when:  (a)  TSA,  or 
(b)  any  employee  of  TSA  in  his/her 


official  capacity,  or  (c)  any  employee  of 
TSA  in  his/her  individual  capacity 
where  DO}  or  TSA  has  agreed  to 
represent  the  employee,  or  (d)  the 
United  States  or  any  agency  thereof,  is 
a  party  to  the  litigation  or  has  an  interest 
in  such  litigation,  and  TSA  determines 
that  the  records  are  both  relevant  and 
necessary  to  the  litigation  and  the  use  of 
such  records  is  compatible  with  the 
purpose  for  which  TSA  collected  the 
records. 

(7)  To  the  General  Services 
Administration  and  the  National 
Archives  and  Records  Administration  in 
records  management  inspections  being 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(8)  To  the  United  States  Department 
of  Transportation  and  its  operating 
administrations  when  relevant  or 
necessary  to  (a)  ensure  safety  and 
security  in  any  mode  of  transportation; 
(b)  enforce  safety-  and  seciu-ity-related 
regulations  and  requirements;  (c)  assess 
and  distribute  intelligence  or  law 
enforcement  information  related  to 
transportation  security;  (d)  assess  and 
respond  to  threats  to  transportation;  (e) 
oversee  the  implementation  and  ensure 
the  adequacy  of  security  measiues  at 
airports  and  other  transportation 
facilities;  (f)  plan  and  coordinate  any 
actions  or  activities  that  may  affect 
transportation  safety  and  security  or  the 
operations  of  transportation  operators; 
or  (g)  the  issuance,  maintenance,  or 
renewal  of  a  license,  certificate, 
contract,  grant,  or  other  benefit. 

(9)  To  TSA  contractors,  agents, 
grantees,  experts,  consultants,  or 
volunteers  when  necessary  to  perform  a 
function  or  service  related  to  this  system 
of  records  for  which  they  have  been 
engaged.  Such  recipients  are  required  to 
comply  with  the  Privacy  Act,  5  U.S.C. 
552a,  as  amended. 

(10)  To  third  parties  during  the  covuse 
of  an  investigation  into  violations  or 
potential  violations  of  transportation 
seciuity  laws  to  the  extent  necessary  to 
obtain  information  pertinent  to  the 
investigation. 

(11)  To  airport  operators,  aircraft 
operators,  and  meiritime  and  land 
transportation  operators  about 
individuals  who  are  their  employees, 
job  applicants,  or  contractors,  or  persons 
to  whom  they  issue  identification 
credentials  or  grant  clearances  or  access 
to  seciued  areas  in  transportation 
facilities  when  relevant  to  such 
employment,  application,  contract,  the 
issuance  of  such  credentials  or 
clearances,  or  access  to  such  secure 
areas. 

(12)  To  the  Department  of  Justice 
(DOJ)  in  review,  settlement,  defense, 
and  prosecution  of  claims,  complaints. 


and  law  suits  involving  matters  over 
which  TSA  exercises  jiuisdiction. 

(13)  To  a  Federal,  State,  local,  tribal, 
territorial,  foreign,  or  international 
agency,  in  response  to  queries  regarding 
persons  who  may  pose  a  risk  to 
transportation  or  national  security;  a 
risk  of  air  piracy  or  terrorism  or  a  threat 
to  airline  or  passenger  safety;  or  a  threat 
to  aviation  safety,  civil  aviation,  or 
national  seciuity. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper,  bar  codej  magnetic  stripe, 
optical  memory  stripe,  disk,  and 
integrated  circuit  chip. 

RETRIEVABILTTY: 

Data  records  contained  within  bar 
codes,  magnetic  stripe,  optical  memory 
stripe,  disk,  and/or  the  card's  integrated 
circuit  chip  may  be  retrieved  by  the 
employees'  name,  unique  card  number, 
or  organization;  paper  records,  where 
applicable,  are  retrieved  alphabetically 
by  name. 

SAFEGUARDS: 

Unauthorized  personnel  are  denied 
physical  access  to  the  location  where 
records  are  stored.  For  computerized 
records,  safeguards  established  in 
accordance  with  generally  acceptable 
information  seciu'ity  guidelines  via  use 
of  security  codes,  passwords.  Personal 
Identification  Niunbers  (PINs),  etc. 

RETENTION  AND  DISPOSAL: 

Record  disposition  authority  for  these 
records  is  pending  at  the  National 
Archives  and  Records  Administration. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director  of  the  Cred^tialing  Program 
Office,  TSA  Headquarters,  East  Tower, 
11th  Floor,  601  S.  12th  Street, 
Arlington,  VA  22202-4220. 

NOTIFICATION  PROCEDURE: 

To  determine  if  a  record  exists,  write 
to  the  system  manager  at  the  address 
indicated  above  and  specify  (1) 
individual's  name,  (2)  employer,  (3) 
address  where  originally  enrolled  into 
the  TWIC  system,  and  (4)  date  of 
enrollment.  Individuals  requesting 
access  must  comply  with  Department  of 
Homeland  Seciuity's  Privacy  Act 
regulations  on  verification  of  identity  (6 
CFR  5.21(d)). 

RECORD  ACCESS  PROCEDURES: 

Same  as  notification  procedure. 

CONTESTING  RECORD  PROCEDURES: 

Contact  the  system  manager  named 
above  and  reasonably  identify  the 


record  and  specify  the  information  to  be 
contested.  State  the  reason  for 
contesting  it  (e.g.,  why  it  is  inaccurate, 
irrelevant,  incomplete,  or  not  current). 

RECORD  SOURCE  CATEGORIES: 

TSA  obtains  information  in  this 
system  from  the  individuals  who  are 
covered  by  the  system  and  thefr 
employers  or  the  transportation  facility. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
DHSH'SA  013 
SYSTEM  NAME: 

Federal  Flight  Deck  Officer  Record 
System  (FFDORS). 

SECURmr  CLASSIRCATION: 

Classified,  sensitive. 

SYSTEM  LOCATION: 

Federal  Flight  Deck  Officer  (FFDO) 
Program  records  are  maintained  at  the 
offices  of  the  Transportation  Security 
Administration  (TSA)  Headquarters  in 
Arlington,  Virginia. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

(1)  All  individuals  who  volunteer  to 
participate  in  the  FFDO  program,  (2) 
FFDO  program  participants,  i.e..  those 
volunteers  who  are  accepted  into  the 
FFDO  training  program  and  deputized 
as  FFDOs,  and  (3)  former  FFDO  program 
participants. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  includes  all  records 
required  in  connection  with  an 
individued's  voliuitary  participation  in 
the  program,  including  records 
associated  with  FFDO  application, 
selection,  fraining.  participation, 
retention  and  requalification.  FFDORS 
includes  records  about  individuals  who 
applied  but  were  not  accepted  into  the 
program.  Such  records  may  include,  but 
are  not  limited  to  the  following:  (a) 
Volunteer  forms  prepared  by  applicants 
for  program  participation  containing 
such  information  as  work  history, 
education,  military  service,  certificates 
of  specialized  fraining,  awards  and 
honors;  (b)  copies  of  correspondence 
between  the  applicant  and  TSA,  and 
between  TSA  and  other  agencies, 
applicant  places  of  employment,  and 
educational  institutions,  for  the 
purposes  of  verifying  information 
provided  to  TSA  by  the  applicant;  (c) 
the  FD-258  Fingerprint  card, 
investigative  siunmaries,  and 
compilations  of  criminal  history  record 
checks,  to  include  administrative 
records  and  correspondence  incidental 
to  the  background  investigation  process. 


obtained  from  various  law  enforcement 
authorities;  (d)  results  of  written 
cognitive  and  noncognitive  assessments 
and  information  regarding  how  the 
volunteer  form  was  rated,  prepared  by 
TSA  employees  or  confract 
psychologists;  (e)  records  regarding  the 
TSA's  final  decision  to  accept  or  reject 
volunteers  for  the  FFDO  program  for 
suitability  or  medical  reasons,  including 
records  prepared  by  TSA  employees, 
and  responses  to  and  results  of 
approved  psychological  assessments  or 
similar  tests  administered  by  TSA;  (f) 
results  of  telephonic  or  in-person 
interviews  with  program  volunteers, 
including  summary  recommendations 
regarding  the  individual's  participation 
in  the  program,  prepared  by  TSA 
employees;  (g)  records  prepared  by  TSA 
employees  related  to  the  selection  or 
rejection  of  volunteer  applicants  (to 
include  records  generated  as  a  result  of 
any  administrative  appeal  of  TSA's 
determination  to  reject  an  applicant), 
and  records  related  to  recertification 
and  decertification;  (h)  records  prepared 
by  TSA  employees  related  to  fraining, 
including  academic  and  firearms 
performance;  and  (i)  records  prepared 
by  TSA  employees  related  to 
requalification  and  deputation  renewal. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

49  U.S.C.  114,44921. 

PURPOSE(S): 

The  piupnse  of  this  system  is  to 
maintain  records  necessary  for  the 
assessnient  and  acceptance  of 
volunteers,  and  the  training, 
participation  and  recertification  of 
deputized  volimteer  pilots  of  afr  carriers 
providing  passenger  afr  transportation 
or  infrastate  passenger  air  transportation 
as  Federal  law  enforcement  officers  to 
defend  the  flight  decks  of  aircraft  of 
such  air  carriers  against  acts  of  criminal 
violence  or  afr  piracy. 

R0UT1HE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

(1)  To  the  United  States  Department 
of  Transportation  and  its  operating 
adminisfrations  when  relevant  or 
necessary  to  (a)  ensure  safety  and 
security  in  any  mode  of  transportation; 
(b)  enforce  safety-  and  security-related 
regulations  and  requirements;  (c)  assess 
and  distribute  intelligence  or  law 
enforcement  information  related  to 
transportation  security;  (d)  assess  and 
respond  to  threats  to  transportation;  (e) 
oversee  the  implementation  and  ensure 
the  adequacy  of  security  measures  at 
airports  and  other  transportation 
facilities;  (f)  plan  and  coordinate  any 
actions  or  activities  that  may  affect 
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transportati(  in  safety  and  security  or  the 
operations  o  f  transportation  operators; 
or  (g)  the  issuance,  maintenance,  or 
renewal  of  a  license,  certificate, 
contract,  grant,  or  other  benefit. 

(2)  To  the  appropriate  Federal,  State, 
local,  tribal,  territorial,  foreign,  or 
Internationa  agency  responsible  for 
investigatinj ,  prosecuting,  enforcing,  or 
implementii  g  a  statute,  rule,  regulation, 
or  order,  wh  jre  TSA  becomes  aware  of 
an  indicatioi  i  of  a  violation  or  potential 
violation  of  i  :ivil  or  criminal  law  or 
regulation. 

(3)  To  con  ractors,  grantees,  experts, 
consultants,  or  volunteers  when 
necessary  to  perform  a  function  or 
service  relat(  id  to  this  system  of  records 
for  which  th^  jy  have  been  engaged.  Such 
recipients  ar ;  required  to  comply  with 
the  Privacy  I  ict.  5  U.S.C.  552a,  as 
amended. 

(4)  To  a  Fe  deral.  State,  local,  tribal, 
territorial,  fo  reign,  or  international 
agency,  in  re  sponse  to  queries  regarding 
persons  who  may  pose  a  risk  to 
transportatic  q  or  national  security;  a 
risk  of  air  pii  acy  or  terrorism  or  a  threat 
to  airline  or  |  >assenger  safety;  or  a  threat 
to  aviation  s«  fety,  civil  aviation,  or 
national  seci  rity. 

(5)  To  the  )epartment  of  State  and 
other  Intelligence  Community  agencies 
to  further  the  mission  of  those  agencies 
relating  to  pe  rsons  who  may  pose  a  risk 
to  transporta  ion  or  national  security;  a 
risk  of  air  pii  acy  or  terrorism  or  a  threat 
to  airline  or  |  lassenger  safety;  a  threat  to 
aviation  safe  y,  civil  aviation,  or 
national  secv  rity. 

(6)  To  a  Fe  ieral.  State,  local,  tribal, 
territorial,  fo  eign,  or  international 
agency,  whei  e  such  agency  has 
requested  ini  sanation  relevant  or 
necessary  foi  the  hiring  or  retention  of 
an  individua  .  or  the  issuance  of  a 
security  clea)  ance,  license,  contract, 
grant,  or  othe  r  benefit. 

(7)  To  a  Fe  Ieral,  State,  local,  tribal, 
territorial,  foi  eign,  or  international 
agency,  if  neiessary  to  obtain 
information  i  elevant  to  a  TSA  decision 
concerning  tl  le  hiring  or  retention  of  an 
employee,  th  ;  issuance  of  a  security 
clearance,  lie  jnse,  contract,  grant,  or 
other  benefit. 

(8)  To  intei  national  and  foreign 
govemmenta  authorities  in  accordance 
with  law  and  formal  or  informal 
international  agreement. 

(9)  To  thirc  parties  to  the  extent 
necessary  to  i  tbtain  information 
pertinent  to  t  le  individual's  fitness  and 
qualification!  for  the  FFDO  program. 

(10)  To  airjiort  operators,  aircraft 
operators,  am  1  maritime  and  land 
transportatioi  i  operators  about 
individuals  v  ho  are  their  employees, 
job  applicant  \,  or  contractors,  or  persons 


to  whom  they  issue  identification 
credentials  or  grant  clearances  to 
secured  areas  in  transportation  facilities 
when  relevant  to  such  employment, 
application,  contract,  or  the  issuance  of 
such  credentials  or  clearances. 

(11)  To  the  Department  of  Justice 
(DOJ)  in  review,  settlement,  defense, 
and  prosecution  of  claims,  complaints, 
and  lawsuits  involving  matters  over 
which  TSA  exercises  jurisdiction. 

(12)  To  the  DOJ  or  other  Federal 
agency  conducting  litigation  or  in 
proceedings  before  any  court, 
adjudicative  or  administrative  body, 
when:  (a)  TSA,  or  (b)  any  employee  of 
TSA  in  his/her  official  capacity,  or  (c) 
any  employee  of  TSA  in  his/her 
individual  capacity  where  DOJ  or  TSA 
has  agreed  to  represent  the  employee,  or 
(d)  the  United  States  or  any  agency 
thereof,  is  a  party  to  the  litigation  or  has 
an  interest  in  such  litigation,  and  TSA 
determines  that  the  records  are  both 
relevant  and  necessary  to  the  litigation 
and  the  use  of  such  records  is 
compatible  with  the  purpose  for  which 
TSA  collected  the  records. 

(13)  To  a  congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  from  that  congressional  office 
made  at  the  request  of  the  individual. 

(14)  To  the  National  Archives  and 
Records  Administration  or  General 
Sefvices  Administration  in  records 
management  inspections  being 
conducted  under  the  authority  of  44 
U.S.C.  2904  and  2906. 

(15)  To  the  Attorney  General  of  the 
United  States  or  his/her  official 
designee,  when  information  indicates 
that  an  individual  meets  any  of  the 
disqualifications  for  receipt,  possession, 
shipment,  or  transport  of  a  firearm 
under  the  Brady  Handgun  Violence 
Prevention  Act.  In  case  of  a  dispute 
concerning  the  validity  of  the 
information  provided  by  TSA  to  the 
Attorney  General,  or  his/her  designee,  it 
shall  be  a  routine  use  of  the  information 
in  this  system  of  records  to  furnish 
records  or  information  to  the  national 
Background  Information  Check  System, 
established  by  the  Brady  Handgun 
Violence  Prevention  Act,  as  may  be 
necessary  to  resolve  such  dispute. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

None. 

POLICIES  AND  PRACTICES  FOP  STORING, 
RETRIEVING,  ACCESSING.  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper  and 
in  computer-accessible  storage  media. 
Records  are  also  stored  on  microfiche 
and  roll  microfilm. 


retrievability: 

Records  are  retrieved  by  name, 
address,  and  social  security  account 
nvunber  or  other  assigned  tracking 
identifier  of  the  individual  on  whom  the 
records  are  maintained. 

SAFEGUARDS: 

Information  in  this  system  is 
safeguarded  in  accordance  with 
applicable  laws,  rules  and  policies.  All 
records  are  protected  from  unauthorized 
access  through  appropriate 
administrative,  physical,  and  technical 
safeguards.  These  safeguards  include 
restricting  access  to  authorized 
personnel  who  have  a  need-to-know; 
using  locks,  alarm  devices,  and 
passwords;  and  encrypting  data 
communications.  TSA  file  areas  are 
locked  after  normal  duty  hours  and 
security  personnel  protect  the  facilities 
from  the  outside. 

RETENTION  AND  DISPOSAL: 

National  Archives  and  Records 
Administration  approval  is  pending  for 
the  records  in  this  system. 

SYSTEM  MANAGERS  AND  ADDRESS: 

Director  of  the  Credentialing  Program 
Office,  TSA  Headquarters,  East  Tower, 
11th  Floor,  601  S.  12th  Street, 
Arlington.  VA  22202-4220.  FFDO 
Program  Manager,  Office  of  Training 
and  Quality  Performance,  TSA 
Headquarters,  East  Tower,  12th  Floor, 
TSA-12,  TQP,  601  S.  12th  Street, 
Arlington,  VA  22202-4220. 

NOTIFICATION  PROCEDURE: 

To  determine  whether  this  system 
contains  records  relating  to  you,  write  to 
the  System  Managers  identified  above. 

RECORD  ACCESS  PROCEDURES: 

Same  as  "Notification  Procedures" 
above.  Provide  your  full  name  and  a 
description  of  information  that  you 
seek,  including  the  time  frame  dimng 
which  the  record(s)  may  have  been 
generated.  Individuals  requesting  access 
must  comply  with  the  Department  of 
Homeland  Security  Privacy  Act 
regulations  on  verification  of  identity  (6 
CFR  5.21(d)). 

CONTESTING  RECORD  PROCEDURES: 

Same  as  "Notification  ProcediuB," 
and  "Record  Access  Procedures"  above. 

RECORD  SOURCE  CATEGORIES: 

Information  maintained  in  this  system 
is  primarily  obtained  from  the  FFDO 
volunteer  form  or  derived  from 
information  the  applicant  supplied, 
reports  from  medical  personnel  on 
physical  and  psychological  results  of 
examinations,  training  records,  and  law 
enforcement  and  intelligence  agency 


record  systems,  and  individuals 
interviewed  as  part  of  the  backgroimd 
investigation. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Portions  of  this  system  are  exempt 
under  5  U.S.C.  552a(k)(l),  (k)(2)  and 
(k)(6). 

Issued  in  Arlington,  Virginia,  on  August  8, 
2003. 

Susan  T.  Tracey, 

Deputy  Chief  Administrative  Officer. 

[FR  Doc.  03-20925  Filed  8-15-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildhfe  Service. 

Interior. 

ACTION:  Notice  of  Receipt  of 

Applications  for  Permit. 

summary:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  September 
17,  2003. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  coounent  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  conmients,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  David  E.  Garza,  San 
Antonio,  TX,  PRT-073546. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 


male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Endangered  Marine  Mammals  and 
Marine  Mammals 

The  public  is  invited  to  comment  on 
the  foUovkring  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  marine  mammals  and/or 
marine  mammals.  The  application(s) 
was/were  submitted  to  satisfy 
requirements  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C. 
1531,  et  seq.)  and/or  the  Marine 
Mammal  Protection  Act  of  1972,  as 
amended  [16  U.S.C.  1361  etseq.),  and 
the  regulations  governing  endangered 
species  (50  CFR  part  17)  and/or  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  Norman  L.  Delan,  Jr., 
Fleetwood,  PA,  PRT-075014. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus) 
sport  hunted  from  the  Viscount  Melville 
Soimd  polar  bear  population  in  Canada 
for  personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31.  2004, 
OMB  Conti-ol  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  July  25,  2003. 
Lisa  J.  Lierheimer, 

Policy  Specialist,  Branch  of  Permits,  Division 
of  Management  Authority. 

(FR  Doc.  03-20943  Filed  8-15-03;  8:45  am] 

BILLING  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  an 
Environmental  Assessment/Habitat 
Conservation  Plan  and  Receipt  of 
Application  for  incidental  Talte  of  the 
Houston  Toad 

agency:  U.S.  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  availability. 

SUMMARY:  Elizabeth  Ott  (AppUcant)  has 
applied  for  an  incidental  take  permit 
(TE-074986-0)  pursuant  to  Section 
10(a)  of  the  Endangered  Species  Act 
(Act).  The  requested  permit  would 
authorize  the  incidental  take  of  the 
endangered  Houston  toad.  The  proposed 
take  would  occur  as  a  result  of  the 
construction  and  occupation  of  a  single- 
family  residence  on  approximately  0.5 
acres  of  a  4.137-acre  property  on 
Highway  290.  Bastrop  County,  Texas. 

The  Service  has  prepared  the 
Envfronmental  Assessment/Habitat 
Conservation  Plan  (EA/HCP)  for  the 
incidental  take  application.  A 
determination  of  jeopardy  or  non- 
jeopardy  to  the  s[}ecies  and  a  decision 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)  will  not  be  made 
until  at  least  60  days  from  the  date  of 
publication  of  this  notice.  This  notice  is 
provided  piusuant  to  Section  10(c)  of 
the  Act  and  National  Environmental 
Pohcy  Act  regulations  (40  CFR  1506.6). 
DATES:  Written  comments  on  the 
application  should  be  received  by 
September  17,  2003. 
ADDRESSES:  Persons  wishing  to  review 
the  application  may  obtain  a  copy  by 
writing  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  P.O.  Box 
1306,  Room  4102,  Albuquerque,  New 
Mexico  87103.  Persons  wishing  to 
review  the  EA/HCP  may  obtain  a  copy 
by  written  or  telephone  request  to 
Clayton  Napier.  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services  Office, 
10711  Burnet  Road,  Suite  200,  Austin, 
Texas  78758  (512/49i>-0057). 
Documents  will  be  available  for  public 
inspection,  by  written  request  or  by 
appointment  only,  during  normal 
business  hours  (8  a.m.  to  4:30  p.m.)  at 
the  U.S.  Fish  and  WildUfe  Service 
Office,  Austin,  Texas.  Data  or  comments 
concerning  the  application  and  EA/HCP 
should  be  submitted  in  writing  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service  Office.  Austin.  Texas  at  10711 
Biunet  Road,  Suite  200,  Austin,  Texas 
78758.  Please  refer  to  permit  number 
TE-074582-0  when  submitting 
comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clayton  Napier  at  the  U.S.  Fish  and 
Wildlife  Service,  Ecological  Services 
Office,  10711  Burnet  Road,  Suite  200. 
Austin,  Texas  78758  (512/490-0057). 
SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  prohibits  the  "taking"  of 
endangered  species  such  as  the  Houston 
toad.  However,  the  Service,  imder 
limited  circumstances,  may  issue 
permits  to  take  endangered  wildlife 
species  incidental  to,  and  not  the 
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Dated:  July  *.  2003. 
Lisa  J.  Lierheii  ler 

Policy  Special i 
of  Managpmen 
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management  within  Houston  toad 
habitat. 

Bryan  Arroyo, 

Acting  Regional  Director.  Southwest  Region. 
Albuquerque.  New  Mexico. 

|FR  Doc.  03-20988  Filed  8-15-03;  8:45  am] 
BILLING  CODE  4510-55-P 


DEPARTMENT  GF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Issuance  of  Permits 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  Issuance  of  Permits  for 

Marine  Mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 


applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents  to: 
U.S.  Fish  and  Wildlife  Service,  Division 
of  Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203;  fax'  703/358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  on  the  dates  below,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  the 
Fish  and  Wildlife  Service  issued  the 
requested  permit{s)  subject  tb  certain 
conditions  set  forth  therein. 

Maiine  Mammals 


Applicant 


Receipt  of  application  Federal  Register  notice 


Dennis  B.  Callender 
Scott  S.  Snyder 


68  FR  33179;  June  3,  2003 
68  FR  33734;  June  5,  2003 


Permit  issuance 
date 


July  17,  2003. 
July  17,  2003. 


t.  Branch  of  Permits,  Division 

Authority. 

942  Filed  8-15-03;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Draft  Policy  fbr  Enhancement-of- 
Survival  Perrhits  for  Foreign  Species 
Listed  Under  the  Endangered  Species 
Act 


AGENCY:  Fish 
Interior. 
ACTION:  Noticfe 


fo  rei 


(ESA) 


SUMMARY:  Wc , 

Service,  (the 
Policy  for 
permits  for 
the  Endangered 
amended 
provide  gui 
consider  the 
10(a)(1)(A) 
permits  as 
conservation 
the  wild.  Peritiits 
foreign-listed 
products  wo 
certain  limi 
enhances  the 
the  wild 


the  Fish  and  Wildlife 
■^S)  announce  a  Draft 
Enhancement  of  Survival" 
ign  species  listed  under 
Species  Act  of  1973,  as 
.  This  policy  would 
d<  nee  under  which  we  will 

i  ssuance  of  Section 
er  hancement-of-survival 


itel 


and  Wildlife  Service, 


m(  entives  to  encourage 
)f  foreign-listed  species  in 
to  allow  the  import  of 
species  or  their  parts  or 
only  be  considered  in 
situations  if  such  action 
burvival  of  the  species  in 
Enhancement  must  be. 


uld^ 


demonstrated  through  support  of  a 
substantive  conservation  program  for 
that  species  in  the  range  country  with  a 
positive  benefit  for  the  species  and/or 
its  habitat.  The  in-situ  conservation  - 
actions  envisioned  by  implementing 
this  policy  otherwise  would  not  occur 
or  would  be  significantly  reduced, 
absent  the  issuance  of  permits  to 
encourage  range  countries  to  develop 
and  implement  such  programs  or  to 
encourage  applicants  within  the  United 
States  to  become  active  participants  in 
range  country  conservation  actions. 

The  ESA  and  existing  regulations 
provide  full  authority  for  issuance  of 
these  permits.  However,  in  the  past  we 
have  generally  chosen  to  limit  these 
types  of  permits  for  ESA-listed  foreign 
species.  We  now  believe  there  could  be 
a  greater  conservation  benefit  by 
providing  for  the  import  and  export  of 
carefully  selected  ESA-listed  foreign 
species,  or  their  parts  and  products,  that 
are  obtained  from  captive-breeding 
programs  or  well-managed  conservation 
programs  that  limit  removal  from  the 
wild  and  further  promote  and  advance 
the  conservation  of  the  species  within 
range  countries. 

This  draft  policy  presents  guidance  to 
help  the  public  understand  the 
requirements  for  issuance  of  permits 
under  the  ESA.  It  is  not  intended  to  be 
prescriptive  or  to  necessarily  prohibit  or 
allow  any  public  or  private  activity.  We 


seek  public  comment  on  this  proposed 
draft  policy. 

DATES:  Comments  on  the  draft  policy    ■> 
must  be  received  by  October  17,  2003. 
ADDRESSES:  Send  any  comments  or 
materials  concerning  the  Draft  Policy  for 
Enhancement-of-Survival  Permits  for 
Foreign  Species  to  the  Chief,  Division  of 
Management  Authority,  U.S.  Fish  and 
Wildlife  Service,  4401  North  Fairfax 
Drive,  Room  700,  Arlington.  Virginia 
22203  (Telephone,  703-358-2093;  fax, 
703-358-2280;  e-mail, 
ManagementAuthority@fws.gov). 

Comments  received  will  be  made 
available  to  the  public  and  become  part 
of  the  file  for  this  policy.  You  may 
examine  comments  and  materials 
received  during  normal  business  hours 
at  the  above  address  in  Arlington, 
Virginia.  You  must  make  an 
appointment  to  examine  these  materials. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Stansell,  Assistant  Director, 
International  Affairs.  (Telephone,  202- 
208-6393). 
SUPPLEMENTARY  INFORMATION: 

The  Application  of  the  Endangered 
Species  Act  to  Foreign  Species 
Conservation 

Approximately  40  percent  of  all 
species  listed  under  the  ESA  are  foreign 
species  whose  natiu'al  range  occurs 
outside  the  United  States.  Of  these, 
approximately  80  percent  are  listed  as 
endangered  and  20  percent  are  listed  as 


threatened.  Under  the  ESA's  listing 
process,  foreign  and  domestic  species 
are  treated  equally,  and  the  biological 
criteria  used  for  determining  the 
appropriate  classification  of  threatened 
or  endangered  species  are  the  same. 
However,  most  of  the  key  conservation 
provisions  of  the  ESA  do  not  apply  to 
foreign  species.  Habitat  conservation 
planning  mechanisms,  recovery 
planning  and  implementation,  most 
Section  7  consultations,  and  the  Section 
6  grant-in-aid  program  do  not  apply  to 
ESA-listed  foreign  species.  Even  the 
fundamental  conservation  tool  of 
prohibition  of  take  (defined  by  the  ESA 
as  killing,  capturing,  collecting, 
harassing,  and  related  activities]  is 
limited  to  actions  taken  within  the 
United  States,  the  territorial  seas  of  the 
United  States,  or  on  the  high  seas  [i.e., 
when  committed  by  persons  under  the 
jurisdiction  of  the  United  States).  In 
some  situations,  listing  under  the  ESA 
may  provide  few,  if  any,  additional 
benefits  and  may  complicate  the 
implementation  of  conservation 
initiatives  under  other  international 
authorities,  such  as  the  Convention  on 
International  Trade  in  Endangered 
Species  of  Wild  Fauna  and  Flora 
(CITES). 

The  ESA  specifically  addresseis 
foreign  species  under  Sections  8  and  8A 
by  providing  the  authority  to  allow  for 
international  convention 
implementation  for  CITES  and  to  enter 
into  other  such  treaties,  and  to 
otherwise  cooperate  with  other 
countries  for  the  purpose  of  conserving 
listed  species.  We  have  been  able  to  use 
these  authorities  to  encourage 
conservation  of  ESA-listed  foreign 
species  in  certain  countries  where 
bilateral  conservation  programs  have 
been  developed,  such  as  the  Pakistan 
markhor  example  cited  below.  However, 
opportunities  for  such  activities  are 
limited  in  comparison  to  the  larger 
number  of  ESA-listed  foreign  species 
and  the  many  countries  of  the  world  in 
which  they  occur.  Where  these 
programs  occur,  range  coimtries  retain 
ultimate  responsibility  and  authority  for 
implementing  conservation  measures 
for  their  resident  species. 

Several  other  domestic  measures, 
such  as  the  African  Elephant 
Conservation  Act  and  the  Wild  Bird 
Conservation  Act,  work  to  encourage  the 
conservation  of  foreign  species  also 
listed  under  the  ESA.  Under  certain 
conditions,  these  statutes  allow  for  the 
sustainable  use  and/or  management  of 
foreign  species  and  recognize  the 
limited,  ancillary  nature  of  the  United 
States's  ability  to  influence  foreign 
species  conservation. 


Ultimately,  the  incentives  that  the 
United  States  can  employ  to  encourage 
conservation  activities  for  foreign 
species  in  other  countries  are  limited, 
and  we  need  to  consider  the  use  of 
every  possible  means  available.  In 
practical  terms,  one  of  the  few  available 
means  for  encouraging  the  conservation 
of  foreign  endangered  species  is  through 
our  decisions  about  whether  to  issue 
import  permits.  Permits  can  be  issued 
for  purposes  of  scientific  reseeurh  or  the 
enhancement  of  survival  for  endangered 
species.  For  threatened  species,  permits 
can  be  issued  for  those  same  purposes 
as  well  as  for  zoological  exhibition, 
educational  purposes,  or  special 
purposes  consistent  with  the  purposes 
of  the  ESA.  The  FWS  goal  of  using  the 
permits  program  to  promote  the  long- 
term  conservation  of  animals,  plants, 
and  their  habitats  is  outlined  in  a  recent 
publication,  "Leaving  a  Lasting  Legacy" 
lhttp://permits.fi\'s.gov). 

However,  this  permitting  authority  is 
not  being  fully  used  even  though  it  is 
internationally  recognized  as  one  of  the 
most  effective  conservation  tools 
employed  by  CITES  and  other 
multilateral  international  agreements. 
Implementing  this- policy  could 
encourage  proactive  conservation 
through  the  use  of  "enhancement  of 
survival"  findings  to  allow  for  imports 
that  result  from  programs  that 
significantly  advance  the  conservation 
of  a  species  within  a  given  range 
coimtry. 

This  concept  is  consistent  with  a 
Federal  District  Court's  rationale  in 
Defenders  of  Wildlife,  Inc.  v.  Watt 
(1981),  which  upheld  our  decision  to  lift 
a  prior  ban  on  the  importation  of 
kangaroo  parts  and  products  in 
recognition  of  and  in  response  to 
kangaroo  conservation  activities 
undertaken  by  Australia.  The  court 
found  that  the  "application  of  the  Act  to 
the  kangaroo  is  necessarily  collateral  in 
nature,  and  the  well-being  of  the  species 
can  only  be  ensured  by  the  government 
of  Australia."  Further,  the  court  ruled 
that  "while  the  Defendants  have  some 
resources  at  their  disposal  (e.g.,  import 
restrictions),  to  effectuate  the  Act,  \he 
effectiveneiss  of  these  resources  depends 
on  Defendants'  ability  to  encourage 
Australia  to  protect  the  kangaroo."  The 
potential  for  removal  of  the  import  ban 
then  imposed  under  the  ESA  was  an 
important  aspect  of  these  negotiations.  It 
was  used  by  the  United  States  as  an 
incentive  for  the  imposition  of  a  more 
rigorous  and  meaningful  conservation 
program  by  Australia. 

In  Defenders,  the  court  recognized 
that  we  had  no  control  over  the  species 
Or  its  natiu-al  habitat.  ConsequenUy,  our 
ability  to  protect  the  kangaroo  was 


limited  to  encouraging,  or  creating 
incentives  for  Australia  to  implement 
programs  designed  to  ensure  the 
species'  well-being.  Since  the  United 
States  was  an  important  market  for 
kangaroo  leather  parts  and  products,  our 
decision  to  lift  the  import  ban  was 
essential  to  encourage  Australia  to 
implement  stricter  conservation 
measures  for  kangaroos.  Lifting  the  ban 
ultimately  enhanced  the  status  of  the 
kangaroo  in  Australia  and  achieved  the 
conservation  objectives  of  the  ESA  for 
the  species. 

CPTES  and  the  Endangered  Species  Act 
as  Conservation  Tools 

Many  foreign  species  of  concern  to 
the  United  States  are  protected  not  only 
under  the  ESA  but,  also  under  CITES,  a 
related  but  distinct  conservation  tool 
that  regulates  the  international  trade  in 
certain  wild  plants  and  animals.  Under 
CITES,  species  may  be  included,  after 
approval  by  a  two-thirds  majority  of 
CITES  parties,  in  one  of  two 
Appendices,  depending  on  the  degree  to 
which  international  trade  impacts  the 
survival  of  the  species.  Appendix  I 
includes  species  "threatened  with 
extinction"  and  imposes  a  general  ban 
on  trade  for  primarily  commercicil 
purposes.  Appendix  II  allows  controlled 
commercial  trade  in  species  that  may 
become  threatened  with  extinction 
without  such  controls.  The  import  of  an 
Appendix-I  species  is  allowed  if  the 
purpose  of  the  import  is  not  primarily 
commercial  and  is  not  considered  to  be 
detrimental  to  the  survival  of  the 
species.  The  import  of  an  Appendix-II 
specie?  is  allowed  if  the  species  or  its 
parts  and  products  have  been  legally 
acquired  and  the  export  is  not 
considered  to  be  defrimental  to  the 
survival  of  the  species.  Thus,  in  all 
cases  CITES  requires  that  a  "no 
detriment"  finding  be  made  for  each 
species  and  country  involved,  and  that 
appropriate  CITES  permits  be  issued. 

"The  text  of  the  CITES  treaty  provides 
for  certain  exemptions  from  the 
restrictions  on  commercial  trade  in 
Appendix-I  species.  Through  more  than 
20  years  of  interpretation  and 
implementation,  the  CITES  parties  have 
agreed  that  the  treaty  provides 
significant  flexibility  in  determining 
what  kinds  of  activities  are  considered 
to  be  detrimental  to  the  survival  of 
Appendix-I  species.  Article  VII, 
paragraph  4,  of  the  treaty  provides  that 
Appendix-I  species  meeting  the  CITES 
definitions  of  "bred  in  captivity"  or 
"artificially  propagated"  may  be  treated 
as  if  they  are  listed  in  Appendix  U, 
removing  the  ban  on  commercial  trade. 
Likewise,  under  certain  conditions  and 
with  established  quotas,  CITES  allows 
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the  export  of  sport-hunted  trophies  of 
Appendix-I  species.  While  trade  in  such 
species  may  not  be  detrimental,  and 
noncommer  ;ial  trade  can  be  allowed, 
the  CITES  ti  saty  includes  no 
requirement  that  such  actions  directly 
address  the  ssue  of  enhancing  the 
conservatioi  of  the  species  in  the  wild. 

CITES  als( )  allows  for  the  transfer 
from  Appen  itx  I  to  Appendix  II  of 
certain  popi  lations  of  species  that  can 
be  demonstr  ited  to  benefit  from 
"ranching,"  for  purposes  of  trade.  A 
ranching  opi  (ration  must  primarily 
benefit  cons^  trvation  of  local 
populations  of  the  species  in  the  wild. 
Ranching  in  rolves  the  development  of  a 
management  program  for  a  specific 
population  c  f  an  Appendlx-I  species, 
such  as  Nile  crocodiles  in  Zimbabwe. 
Under  this  p  rogram,  crocodile  eggs  are 
taken  from  t  le  wild  and  hatched  in 
captivity,  ani  then  some  juvenile 
crocodiles  aie  returned  to  the  wild, 
while  others  are  retained  for  commercial 
activity.  This  provides  an  incentive  to 
protect  and  i  ecover  the  wild  population. 

For  native  species  listed  under  the 
ESA,  the  Coi  gress  has  directed  that  they 
be  automatic  dly  protected  from  take,  in 
addition  to  p  rohibitions  against 
commerce  ai  d  trade.  A  foreign  ESA- 
listed  specie:  i  is  protected  from 
importation  nto  the  United  States  and 
from  foreign  commerce  by  American 
citizens,  but  tiot  from  take  by  an 
American  within  a  foreign  country.  This 
reflects  the  li  mited  extent  to  which 
domestic  U.5 .  law  applies  overseas.  We 
have  a  very  c  ifferent  degree  of  control, 
and  thus  a  v<  ry  different  ability  to 
influence  coi  iservation,  in  other 
sovereign  countries  that  have  their  own 
national  lawi  and  policies. 

The  ESA  a  so  provides  us  with 
permitting  av  thority  in  Section 
10(a)(1)(A)  tc  allow  for  otherwise 
prohibited  at  tivities  for  listed  species. 
This  authorit  y  allows  for  the  issuance  of 
permits  "for  scientific  piu-poses,  or  to 
enhance  the  >ropagation  or  survival"  of 
the  listed  spc  cies,  as  well  as  other 
purposes  for  :hreatened  species.  The  net 
result  is  that  Jie  ESA  imposes  different 
and  more  stri  ngent  permitting  standards 
for  the  importation  of  an  endangered 
species  than  s  required  under 
Appendix  I  o   CITES.  Under  CITES,  the 
issue  is  whet  ler  the  importation  of  an 
Appendix-I  foreign  species  is  not 
detrimental  t )  the  survival  of  the 
species.  Undi  tr  the  ESA,  the  issue  is 
whether  the  i  ntiportation  of  a  foreign 
species  enhai  ices  the  survival  of  the 
species. 


Special  Rule  Authority  for  Foreign 
Species  Listed  as  Threatened 

The  ESA  allows  for  the  promulgation 
of  special  rules  under  Section  4(d)  for 
threatened  species.  Special  rules  can  be 
used  to  authorize  permits  for  activities 
consistent  with  the  specific 
conservation  needs  of  a  species  and  may 
be  less  restrictive  than  for  endangered 
species.  Using  this  Section  4(d) 
authority,  we  have  issued  regulations  to 
allow  for  the  importation  of  sport- 
himted  trophies  of  certain  foreign 
species  listed  as  threatened.  Likewise, 
we  have  lifted  restrictions  on  the  import 
of  products  from  several  foreign  species 
listed  as  threatened  when  we 
determined  that  lifting  the  import  ban 
would  be  an  incentive  for  the 
development  of  a  more  rigorous 
conservation  program  in  the  range  state. 

Examples  of  the  use  of  the  special  rule 
authority  include  African  elephants  and 
saltwater  crocodiles.  The  African 
elephant  is  listed  as  threatened  with  a 
special  rule  that  allows  for  the  import  of 
sport-hunted  trophies  where  it  can  be 
clearly  demonstrated  that  the  range 
country  has  established  and  is 
implementing  a  conservation  program 
using  regulated  sport  hunting  as  a  tool 
to  enhance  the  siuT^ival  of  the  species. 
Several  species  of  salt  water  crocodiles 
from  Africa  and  Australia  are  listed  as 
threatened  with  a  special  rule  that 
allows  the  import  of  crocodile  parts  and 
products  from  certain  managed 
populations  to  encourage  and  help 
create  an  incentive  for  the  development 
of  more  rigorous  conservation  programs 
in  affected  range  countries. 

The  need  exists  to  address  legitimate 
conservation  issues  affecting  foreign 
ESA-listed  species  on  a  case-by-case 
basis,  without  sole  reliance  on  a 
reclassification  from  endangered  to 
threatened  status  so  that  Section  4(d) 
may  be  applied.  The  benefits  of  an 
innovative  conservation  program  should 
not  be  limited  solely  to  species  that 
have  already  met  the  standard  for 
reclassification  to  threatened  status. 
Based  on  our  experience  in 
international  conservation  efforts,  we 
believe  that  in  some  limited  situations, 
the  only  way  for  the  United  States  to 
participate  in  programs  to  improve  the 
status  of  an  endangered  species  is  to 
allow  import  of  specimens,  parts,  or 
products  from  well-regulated  taking 
programs,  if  the  programs  are  designed 
to  promote  conservation  of  the  species 
in  the  wild.  By  making  such 
determinations  on  a  case-by-case  basis, 
we  expect  that  issuance  of  such  permits 
will  facilitate  further  conservation 
efforts  that  could  lead  to  reclassification 
of  a  species  from  endangered  to 


threatened,  or  off  the  ESA  list 
completely. 

Enhancement  Findings  for  Foreign 
Species  Listed  as  Endangered 

As  indicated,  we  have  been  able  to 
make  the  necessary  "no  detriment" 
CITES  finding  and  the  ESA's 
"enhancement  of  survival"  finding  for 
some  activities  that  involve  the  direct 
removal  of  individuals  from  the  wild  for 
several  foreign  species  listed  in 
Appendix  I  that  are  also  listed  as 
threatened  under  the  Act.  While  Section 
10(a)(1)(A)  of  the  ESA  actually  allows 
for  the  issuance  of  import  permits  to 
enhance  the  siuvival  of  foreign  species 
listed  as  endangered,  if  the  necessary 
enhancement  finding  can  be  made,  we 
have  historically  interpreted  the 
enhancement  standard  for  foreign 
endangered  species  fairly  narrowly. 
This  practice  has  resulted  in  the  routine 
denial  of  applications  for  the  import  of 
foreign  species  listed  as  endangered  if 
the  import  would  cause  the  killing  of 
any  individual  in  the  wild,  even  in 
those  situations  involving  a  CITES- 
approved  export  program  or  other 
substantive  conservation  program.  This 
has  included  the  denial  of  applications 
for  the  import  of  parts  and  products 
from  ranched  populations,  import  of 
specimens  meeting  CITES  requirements 
for  specimens  bred  in  captivity  or 
artificially  propagated  for  commercial 
purposes,  sport-hunted  trophies  from 
coimtries  with  CITES-approved  quotas 
for  the  species  involved,  and 
international  movement  of  live 
zoological  specimens. 

The  traditional,  narrow  approach  to 
enhancement  findings  for  actions  that 
would  result  in  the  killing  or  removal 
from  the  wild  of  a  foreign  endangered 
species  has  precluded  the  use  of  the 
import  permit  as  a  proactive  tool  and 
incentive  for  foreign  species 
conservation.  We  now  believe  that  in 
some  situations  we  could  achieve  a 
greater  conservation  benefit  by 
providing  for  the  importation  of 
carefully  selected  foreign  endangered 
species,  or  threatened  species  lacking 
(or  in  lieu  of)  a  Section  4(d)  rule,  in 
exchange  for  a  substantive  and 
comprehensive  conservation  plan  that 
offsets  a  limited  take  and  further 
promotes  the  conservation  of  the  species 
within  the  range  country.  An 
enhancement  finding  could  be  used  as 
a  more  flexible  proactive  conservation 
tool  to  encourage  the  development  of 
such  substantive  conservation  plans  for 
foreign  species  listed  as  endangered. 
Such  an  approach  would  help  us 
expand  the  effectiveness  of  the  ESA  in 
meeting  the  growing  habitat  protection 
needs  of  foreign  wildlife.  Further,  by 


limiting  the  scope  of  such  enhancement- 
of-survival  findings  to  the  development 
and  implementation  of  foreign  species 
management  plans  by  the  relevant  range 
coimtry,  we  can  create  a  real  incentive 
for  foreign  nations  to  establish  programs 
that  conserve  both  wildlife  and  habitat 
through  the  use  of  this  approach  in  the 
most  appropriate  and  compelling 
situations. 

Examples  of  Potential  Application 

Several  current  examples  serve  to 
illustrate  the  potential  application  of 
this  new  proposed  etahancement-of- 
survival  policy.  These  include  the 
Mbrelet's  crocodile  in  Mexico;  the  Asian 
bonytongue  fish  in  Indonesia,  Thailand, 
and  Malaysia;  the  wood  bison  in 
Canada;  the  markhor  in  Pakistan;  and 
the  Asian  elephant  in  India,  southeast 
Asia,  and  China.  These  examples 
represent  species  with  similar  listing 
status  under  the  ESA  but  significantly 
different  conservation  issues  and 
opportunities  imder  the  proposed 
policy. 

Morelet's  Crocodile 

The  Morelet's  crocodile  [Crocodylus 
moreletii)  is  a  freshwater  crocodile 
found  along  the  Atlantic  coast  of 
Mexico,  Guatemala,  and  Belize.  It  is 
listed  as  endangered  throughout  its 
entire  range  and  is  also  listed  in 
Appendix  I  of  CITES.  These  listing 
actions  were  deemed  warranted  due  to 
substantial  population  declines  as  a 
result  of  habitat  loss  and  poaching.  All 
three  range  countries  have  enacted  laws 
protecting  the  Morelet's  crocodile 
within  their  territories.  However,  given 
the  ciurent  population  status  and 
continuing  threats,  it  is  doubtful  that  the 
species  would  qualiiy  under  the  ESA  for 
reclassification. 

Part  of  Mexico's  conservation  program 
for  this  species  allows  a  regulated 
removal  of  live  specimens  from  the  wild 
to  establish  parental  stock  for  captive- 
breeding  operations.  This  practice  is 
part  of  a  comprehensive  conservation 
and  management  program  for  Morelet's 
crocodiles,  which  includes  sustainable 
use  of  the  species  to  encourage  its 
conservation.  As  part  of  that  program,  a 
significant  number  of  young  are 
annually  returned  to  the  wild,  and 
enhancement  actions  are  focused  on  the 
wild  populations.  As  a  result  of  this 
management  program,  Mexico  had  been 
able  to  register  its  captive-breeding 
facilities  with  CITES  to  allow 
international  commercial  trade.  In  the 
case  of  specimens  originating  from 
CITES-registered  breeding  facilities,  the 
species  is  treated  as  a  CITES  Appendix- 
II  species,  and,  therefore,  only  a  CITES 
export  permit  issued  by  the  exporting 


coimtry  is  necessary.  However,  this 
international  trade  is  still  excluded  from 
the  United  States  because  of  the  species' 
endangered  status  under  the  ESA. 

The  FWS  recognizes  that  crocodilian 
species  managed  as  a  sustainable 
resoiuxie  in  some  cases  can  be  utilized 
for  conmiercial  purposes  while  not 
adversely  affecting  the  survival  of  the 
species.  When  certain  positive 
conservation  conditions  have  been  met, 
we  have  acted  to  allow  utilization  and 
trade  from  managed  populations  of  the 
American  alligator  [Alligator 
mississippiensis),  Nile  crocodile 
[Crocodylus  niloticus),  and  saltwater 
crocodile  (Crocodylus  porosus).  Under 
the  proposed  policy,  we  would  consider 
allowing  the  importation  of  products 
produced  by  these  captive-breeding 
facilities  if  they  can  demonstrate  a  clear 
enhancement  of  the  wild  population. 
The  potential  for  trade  with  the  United 
States,  a  major  importer  of  leather 
products,  could  further  encourage 
Mexico  to  intensify  its  conservation 
efforts  for  this  species  in  the  wild  to 
meet  the  stricter  import  requirements 
under  the  ESA. 

Straight-homed  Markhor 

The  Pakistan  population  of  straight- 
homed  markhor  [Capra  falconeri 
jerdoni)  is  listed  as  endangered  under 
the  ESA  and  included  in  Appendix  I  of 
CITES.  A  sport-hunted  export  quota  for 
Pakistan  was  approved  by  CITES  in 
1997.  While  reclassification  of  the 
subspecies  within  Pakistan  under  the 
ESA  is  not  considered  likely  due  to 
continuing  concerns  about  the  overall 
status  of  the  subspecies,  the  Torghar 
Hills  region  of  Pakistan  has  a  successful 
community-based  management  program 
that  has  significantly  enhanced  the 
conservation  of  local  markhor 
populations.  Under  this  example,  this 
proposed  policy  could  allow 
consideration  of  applications  for  the 
importation  of  sport-hunted  trophies 
from  this  population,  if  the  necessary 
enhancement  finding  could  be  made,  as 
an  incentive  to  continue  and  expand  the 
conservation  program  for  this  species. 

In  the  early  1980s,  local  leaders  of  the 
Baluchistan  Province  became  alarmed  at 
the  dramatic  decline  in  markhor  and 
other  wildlife  populations  in  the 
Torghar  Hills  region.  The  decline  was 
attributed  to  a  significant  increase  in 
poaching.  In  1984  they  sought 
assistance  frt)m  professional  wildlife 
biologists  in  the  United  States  on  the 
design  of  a  scientifically  based 
management  program  for  the  markhor 
and  other  species,  and  the  Torghar 
Conservation  Project  was  initiated.  The 
project  was  simple.  Local  tribesmen 
were  requested  to  refrain  from  hunting 


in  exchange  for  being  hired  as  salaried 
game  guards  to  prevent  poachers  frttm 
entering  the  Torghar  Hills  region.  Game 
guard  salaries  and  other  costs  of  the 
project  would  be  defrayed  entirely  by 
trophy  fees  paid  by  foreign  hunters  to 
take  a  small,  strictly  controlled,  annual 
quota  based  on  the  best  biological 
information  available  on  the  status  of 
the  markhor  and  other  wildlife  species 
in  the  area. 

Currently,  the  project  employs  more 
than  50  local  game  guards,  protecting 
approximately  1.000  km-  of  habitat.  The 
project  has  eliminated  poaching  in  this 
core  protection  area,  and,  as  a  result, 
markhor  populations,  virtually 
extirpated  by  1984,  have  increased 
steadily.  Since  1994,  the  markhor 
population  has  doubled  and  is 
considered  to  be  of  adequate  size  and 
condition  to  sustain  a  small  (1-2%  of 
the  population)  annual  trophy  harvest. 
Systematic  field  surveys  have  been 
conducted  in  the  region  since  1994  as 
part  of  the  management  program, 
supported  in  part  by  the  FWS  through 
its  Wildlife  Without  Borders-India 
program.  The  project  was  maintained 
informally  vmtil  1994,  when  an 
officially  registered  non-governmental 
organization,  the  Society  of  Torghar 
Envfronmental  Protection  (STEP),  was 
established  to  administer  the  project. 
Currently  participation  in  this  program 
is  limited  to  foreign  hunters  primarily 
from  Europe.  Allowing  a  limited 
nuimber  of  U.  S.  hunters  an  opportunity 
to  import  trophies  taken  from  this 
population  could  provide  a  significant 
increase  in  funds  available  for 
conservation  and  would  provide  a 
nexus  to  encourage  continuation  and 
expansion  of  the  project  into  other 
areas. 

Asian  Bonytongue 

The  Asian  bonytongue  (Scleropages 
formosus)  is  a  tropical  freshwater  fish 
native  to  Indonesia,  Thailand,  and 
Malaysia,  and  islisted  as  endangered 
under  the  ESA  and  included  on 
Appendix  I  of  CITES.  Although  the 
species  was  historically  harvested  for 
consimiption.  its  demand  for  the 
aquarium  pet  trade,  along  with  other 
factors  such  as  habitat  loss,  resulted  in 
significant  declines  throughout  its 
range.  Reclassification  of  the  species 
imder  the  ESA  is  not  likely  due  to 
coiitinuing  concern  for  its  overall  status. 
However,  since  the  greatest  single  threat 
to  the  species  is  illegal  collection  for  the 
pet  trade,  captive  propagation  that 
results  in  a  controlled  legal  supply  of 
specimens  coidd  significantly  reduce 
the  pressure  on  wild  populations. 
Additionally,  the  breeding  of  native 
species  in  captivity  for  commercial 
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purposes  may,  m  some  cases,  facilitate 
the  eventual  release  to  the  wild  of  a 
percentage  o^  the  progeny  from  such 
operations. 

In  1986,  efforts  began  on  the 
development  of  captive  propagation 
techniques  for  the  Asian  bonytongue.  In 
1992.  the  fira  captive-breeding  facility 
was  registerep  under  the  requirements 
of  CITES,  ani  legal  exports  began.  There 
are  currentlyj28  registered  breeding 
facilities  in  tnese  three  countries, 
reportedly  with  an  annual  production 
level  of  arouid  300.000  fish.  Each 
exported  specimen  is  marked  with  a 
coded  microchip  to  assist  law 
enforcement  sfforts  to  help  ensure  that 
only  legally  f  reduced  fish  are  traded. 
The  CITES  re  quirement  for  certifying 
facilities  as  b  -ed  in  captivity  is  designed 
to  remove  co!  lection  pressiu^  on  wild 
populations  <  nd  ensure  that  trade  is  not 
detrimental  tp  the  survival  of  the 
species,  but  CITES  does  not  require  in- 
situ  conservation  projects. 

Since  the  approval  of  the  first  captive- 
breeding  facility,  we  have  denied 
several  permit  applications  for  the 
import  of  captive-bred  Asian 
bonytongue.  As  one  of  the  world's 
largest  impor  ers  of  aquarium  fish,  the 
United  States  could  play  a  significant 
role  in  encou  "aging  conservation  of  the 
Asian  bonyto  igue  through  the  issuance 
of  permits  if  1  ve  require,  as  a  condition 
of  issuance  ol  an  import  permit,  that  the 
specimens  aro  bred  in  captivity  and,  a 
program  is  es  ablished  to  conserve  the 
species  in  the  wild  .  Oiu  willingness  to 
consider  alloy  dng  import  of  captive- 
bred  fish  und  jr  "enhancement  of 
survival"  permits  could  provide  an 
incentive  for  development  of  new 
conservation  irograms. 

Wood  Bison 

The  wood  I  ison  {Bison  bison 
athabascae).  pative  to  Canada,  is 
ciirrently  listed  in  CITES  Appendix  11 
and  as  an  endangered  species  under  the 
ESA.  BecausB  the  wood  bison  is  an 
Appendix-II  *)ecies,  Canadian  wildlife 
authorities  are  not  required  to  establish 
a  quota  for  the  export  of  live  or  trophy 
animals.  Theitefore,  Canada  is  actively 
managing  their  bison  population  with  a 
variety  of  maitagement  techniques, 
including  limited  sport-hunting.  "Hie 
FWS  is  currently  evaluating  whether 
downlisting  the  species  is  warranted 
under  the  ESA;  however,  this  process  is 
time  consuming.  Under  this  proposed 
policy,  if  an  enhancement  finding  could 
be  made  baseo  on  Canada's  present 
management  practices,  a  limited 
number  of  sp<  irt-hunted  trophies  and 
live  animals  c  ould  be  imported  to 
further  the  co  iservation  and  recovery  of 
the  species  w  lile  the  downlisting 


process  continues.  A  significant  demand 
exists  for  both  live  animals  and  sport- 
hunted  trophies  in  the  United  States.  By 
issuing  a  limited  number  of  permits  that 
would  require  continuing  conservation 
of  the  species  in  the  wild  the  species 
would  benefit. 

The  fi«e-ranging  population  of  about 
5,000  wood  bison  is  restricted  to  11 
herds  in  the  Canadian  provinces  of 
Manitoba,  Alberta,  British  Columbia, 
Yukon,  and  the  Northwest  Territories. 
As  of  2000,  approximately  2,500  of  the 
free-ranging  animals  were  in  7  disease- 
free  herds.  There  are  also  around  400 
animals  in  the  Elk  Island  and  Hook  Lake 
Salvage  captive-held  disease-free  herds 
that  will  be  used  for  restocking  and 
recovery  purposes.  The  remaining  bison 
in  four  herds  in  the  Wood  Buffalo 
National  Park  area  are  not  disease  free. 
It  is  estimated  that  the  provincial  and 
First  Nation  herds  (diseased  and 
disease-free  combined)  will  double  by 
2004  at  the  present  rate  of  increase.  TTie 
Canadian  recovery  program  goal  is  the 
establishment  of  4  free-roaming, 
disease-free  herds  of  400  animals  each. 
The  recovery  team  estimates  this  goal 
will  be  achieved  by  the  end  of  2003. 
Throughout  Canada  and  the  United 
States,  700  to  1,000  animals  are  in 
private  ownership.  There  are  no  wild  or 
fi^ee-ranging  populations  in  the  United 
States. 

The  provincial  and  First  Nation  herds 
are  managed  with  consideration  for  the 
national  wood  bison  objectives:  (1)  Re- 
establish viable,  healthy,  free-ranging 
populations  where  possible  in  the 
original  range;  (2)  ensure  the  genetic 
integrity  of  wood  bison;  (3)  restore 
healthy  herds  for  long-term  sustainable 
use  (for  rural  commimities);  and  (4) 
encourage  long-term  cooperative 
management  programs  in  which  rural 
communities  and  aboriginal  people  play 
an  integral  role.  Both  the  genetic 
management  of  the  herds  and  the 
community  programs  involve  limited 
sport  hunting  of  surplus  animals. 

Because  ofthe  current  listing  of  wood 
bison  under  the  ESA,  we  have  not 
issued  import  permits  for  sport-hunted 
trophies.  Under  this  proposed  policy, 
however,  we  could  take  into  account 
Canada's  excellent  management  of  the 
bison.  If,  by  reviewing  the  management 
program  that  has  been  established  by 
the  Canadian  Government  and  the  First 
Nations,  we  can  determine  that  the 
importation  of  sport-hunted  trophies 
could  further  enhance  the  survival  of 
the  species,  then  we  could  consider  the 
issuance  of  a  limited  number  of  permits. 
As  with  most  conservation  programs 
around  the  world,  work  is  limited  by  the 
availability  of  funds  to  carry  out  the 
goals  of  the  program.  Allowing  a  limited 


number  of  imports  of  sport-hunted 
trophies  and  live  animals  into  the 
United  States  could  provide  a 
significant  increase  in  funds  available 
for  conservation  of  the  species  in  the 
wild,  and  would  provide  a  nexus  to  . 
encourage  continuation  and  expansion 
of  the  project  into  other  areas. 

Asian  Elephant 

The  Asian  elephant  (Elephas 
maximus)  is  listed  as  endangered  under 
the  ESA  and  in  Appendix  I  of  CITES. 
The  Asian  elephant  historically  ranged 
throughout  India,  Southeast  Asia,  and 
China.  However,  due  to  extensive 
habitat  loss  and  poaching,  its  numbers 
have  been  dramatically  reduced  and  are 
restricted  to  isolated  populations  within 
its  range.  In  many  areas,  the  species  has 
been  extirpated.  Given  its  current  status, 
it  is  very  unlikely  that  the  species  could 
be  downlisted  under  the  ESA.  In 
addition,  although  the  Asian  elephant  is 
provided  the  protection  of  listing  in 
Appendix  I,  only  a  limited  number  of 
other  activities  imder  CITES  contribute 
to  ensuring  the  species'  survival.  While 
the  listing  of  the  species  in  Appendix  I 
does  control  international  trade,  this 
listing  provides  little  for  the 
conservation  for  the  species  within  its 
range.  Under  this  proposed  policy,  the 
permitting  process  could  contribute  to 
the  enhancement  of  the  species  through 
the  consideration  of  the  importation  of 
live  animals  when  linked  with 
conservation  efforts  within  the 
elephant's  range. 

The  Asian  elephant  is  one  of  the  more 
recognized  animals  to  people  from 
around  the  world  due  to  exposure  to  the 
species  through  circuses  and  zoos.  The 
United  States  has  a  relatively  large 
population  of  captive  Asian  elephants. 
However,  captive  breeding  has  not  been 
very  successful,  and  the  breeding  stock 
is  getting  old  and  may  soon  be  unable 
to  breed.  While  offspring,  particularly 
first  generation,  have  been  bom,  second- 
generation  offspring  have  not  had 
reproductive  success.  Therefore, 
ciurently,  given  the  breeding  animals 
available,  it  would  appear  that  the 
captive  Asian  elephant  population 
within  the  United  States  will  continue 
to  decline.  This  decline  has  raised  a 
significant  demand  among  the  zoo  and 
circus  community  to  obtain  additional 
stock  from  Asia.  In  relation  to  this,  the 
number  of  elephants  available  for  export 
within  Asia  is  increasing  due  to  the 
captiue  of  problem  animals  and  the 
decline  in  the  use  of  elephants  for 
traditional  labor,  such  as  timber  harvest. 
Many  coimtries  within  the  elephants' 
range  are  facing  a  crisis  due  to  the 
inability  to  handle  these  "surplus" 
animals. 
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Through  the  implementation  of  this 
proposed  policy,  it  would  be  possible  to 
contribute  to  the  species'  survival  in  the 
wild.  By  providing  an  opportimity  for 
facilities  within  the  United  States  to 
apply  for  and  obtain  import  permits  for 
Asian  elephants,  on  the  grounds  that  the 
importation  provides  direct 
conservation  benefits  to  the  wild 
population,  the  ESA  could  be  used  to 
promote  in  situ  conservation  projects 
that  are  funded  and  supported  by  U.S. 
zoos  and  circuses.  In  addition,  under 
this  proposed  policy,  export  of  live 
animals  or  genetic  material  to  promote 
captive  breeding  in  other  countries 
could  also  be  tied  to  conservation  work 
within  the  species'  natiu^l  range. 

Other  Listed  Species 

The  species  in  the  above  examples  are 
all  listed  as  endangered  under  the  ESA, 
however,  we  believe  that  certain 
threatened  species  could  also  benefit 
from  this  proposed  policy.  While  it  is 
true  that  a  significant  number  of  permits 
issued  for  threatened  species  are  issued 
for  other  purposes,  the  FWS  has  denied 
permits  for  enhancement  for  these 
species.  This  policy  could  be  used  to 
promote  and  encourage  activities  that 
would  provide  for  in-situ  conservation 
programs  for  threatened,  as  well  as 
endangered,  species. 

Policy  on  Permits  for  Enhancement  of 
Survival 

1 .  What  Is  the  Purpose  of  This  Policy? 

This  policy  expands  the  conditions 
under  which  we  will  consider  the 
issuance  of  import  permits  under 
Section  10(a)(1)(A)  ofthe  Endangered 
Species  Act  (ESA),  and  under  our 
existing  regulations  found  in  the  Code 
of  Federal  Regulations  at  50  CFR  17.22 
and  50  CFR  17.32  for  enhancement  of 
survival  of  foreign  species  listed  under 
the  ESA  as  endangered  and  threatened 
respectively.  These  permits  would  be 
available  only  in  certain  carefully 
limited  situations  where  the  range 
country  and/or  the  applicants  have 
established  a  substantive  conservation 
program  for  the  species  and  the  import 
or  export  meets  all  relevant 
requirements  and  resolutions  of  the 
Convention  on  International  Trade  in 
Endangered  Species  of  Wild  Fauna  and 
Flora  (CITES).  The  ultimate  goal  of 
permits  issued  under  this  policy  would 
be  to  provide  incentives  to  encourage 
developing  countries  to  conserve  foreign 
ESA-listed  species  and  their  habitats, 
and  to  promote  in  situ  conservation 
■  efforts  by  applicants. 

This  policy  would  provide  incentives 
recognizing  and  supporting  those  range 
countries  that  have  demonstrated 


significant  commitment  to 
implementing  conservation  programs 
for  endangered  species.  Under  Uiis 
policy  the  necessary  permit  finding  of 
"enhancement  of  survival"  under  the 
ESA  would  take  into  consideration  the 
overall  net  impact,  both  direct  and 
indirect,  of  allowing  the  import  or 
export  of  the  species  or  its  parts  or 
products,  as  offset  by  the 
implementation  of  a  conservation 
program  for  that  species  in  the  range 
coimtry. 

The  listing  of  a  foreign  species  ujider 
the  ESA  provides  recognition  of  its 
plight  and  generally  prohibits  the 
import  of  the  species  or  its  products  into 
the  United  States.  When  such  import 
would  involve  take  of  animals  from  the 
wild  or  commercial  trade,  the 
prohibition  on  import  may  be  in  conflict 
with  ranching  or  captive-breeding 
operations  that  have  been  authorized  by 
CITES.  The  opportunities  to  influence 
actual  species  conservation  in  other 
countries  are  limited,  since  key 
provisions  ofthe  ESA,  such  as  recovery, 
consultation,  and  prohibitions  on  take, 
do  not  apply  overseas.  The  application 
ofthe  ESA  to  foreign  species,  and  thus 
the  United  States'  ability  to  influence 
their  conservation,  is  collateral  in 
natmre,  with  range  countries  retaining 
ultimate  authority  and  responsibility  for 
species  conservation.  Moreover,  the 
effectiveness  of  those  tools  that  the  ESA 
does  provide  for  foreign  species — such 
as  import  restrictions — often  depends 
on  whether  their  use  can  help  encourage 
the  range  country  to  protect  the  species. 

In  recent  years  many  developing 
coimtries  have  seen  sustainable-use 
programs  as  the  way  to  conserve 
wildlife  species  and  their  habitats  in  the 
face  of  increasing  competition  with 
other  land  uses.  We  have  used  the 
flexibility  provided  for  threatened 
species  in  Section  4(d)  ofthe  Act  to 
adopt  special  rules  allowing  for  imports 
of  certain  sport-hunted  species,  such  as 
African  elephants  and  leopards,  and  the 
import  for  commercial  purposes  of 
certeiin  crocodile  parts  and  products. 
Under  this  expanded  policy,  we  will 
broaden  this  concept  on  a  limited,  case- 
by-case  basis,  through  the  issuance  of 
Section  10(a)(1)(A)  import  permits  for 
listed  species — but  only  if  the  necRssary 
enhancement-of-survival  finding  can  be 
made,  in  addition  to  all  of  the  findings 
required  by  the  CITES  treaty  and  any 
relevant  resolutions  adopted  by  CITES 
Parties  for  species  also  covered  by 
CITES. 

This  policy  would  provide  a 
mechanism  to  consider  the  issuance  of 
permits  under  certain  circumstances  for 
carefully  selected  foreign  ESA-listed 
species  in  response  to  a  conservation 


plan  that  offsets  any  limited  take  from 
the  wild  and  further  promotes  the 
conservation  of  the  species.  Such 
findings  would  serve  to  create  a  real 
incentive  for  foreign  nations  to  establish 
programs  that  conserve  both  wildlife 
and  their  habitats.  The  policy  limits  the 
scope  of  such  enhancement-of-survival 
findings  to  the  development  and 
implementation  of  management  plans  in 
the  range  countr}'  only  in  appropriate 
and  compelling  situations,  and  where 
applicants  can  show  direct  in-situ 
conservation  benefit  from  the  proposed 
activity.  This  policy  would  not  apply  to 
situations  that  were  not  fully  consistent 
with  CITES.  It  would  also  not  apply 
where  we  have  adopted  or  are 
developing  a  separate  policy  on  import 
or  export  permits  for  a  particular  species 
(such  as  our  Policy  on  Giant  Panda 
Permits,  published  in  the  Federal 
Register  on  August  27,  1998;  63  FR 
45839). 

2.  What  Are  the  Permit  Application 
Procedures  and  Issuance  Criteria? 

For  consideration  under  this  policy 
guidance,  you  must  follow  the  current 
application  process  and  issuance 
criteria  as  described  in  our  regulations 
at  50  CFR  part  17.22,  for  endangered 
species,  and  50  CFR  part  17.32,  for 
threatened  species.  This  application 
process  is  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
the  provisions  of  the  Paperwork 
Reduction  Act;  the  OMB  control  number 
is  1018-0093. In  applying  the  issuance 
criteria  for  applications  to  import  a 
listed  species  or  its  parts  or  products, 
we  may  take  into  account  how  that 
action  may  relate  to  the  implementation 
of  a  management  program  for  that 
species  in  the  range  country,  including 
carefully  regulated  sport  hunting  and 
commercial  captive  breeding  and 
ranching,  and  whether  the  activity  has 
been  authorized  imder  CITES,  when  so 
listed. 

Consistent  with  the  ESA  and  50  CFR 
17.22,  notice  of  each  application  for  a 
permit  for  endangered  species  will  be 
published  in  the  Federal  Register.  Each 
notice  will  invite  the  submission  bom 
interested  parties,  within  30  days  after 
the  date  of  the  notice,  of  written  data, 
views,  or  euguments  with  respect  to  the 
application,  prior  to  issuance  of  any 
enhancement-of-survival  permit 
pursuant  to  this  policy. 

3.  How  Will  This  Policy  Be  Consistent 
With  CITES  Requirements  and 
Resolutions  or  Range  Country 
Management  Plans? 

For  us  to  consider  your  permit 
application  under  this  policy,  at  least 
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one  of  the  fo  llowing  conditions  must 
have  been  m  et: 

a.  The  spe  :ies  (or  certain  populations 
of  the  specie  s)  is  listed  in  CITES 
Appendix  II,  and  all  trade  is  in 
accordance  with  all  requirements  in 
CITES  Articl  b  IV,  as  well  as  in 
accordance  \  nth  any  relevant 
resolutions  a  dopted  by  the  CITES 
Conference  c  f  the  Parties;  or 

b.  The  spe  :ies  (or  certain  populations 
of  the  specie  i)  is  listed  in  CITES 
Appendix  1,  md  (1)  sport-hunted 
trophies,  or  ( ther  specimens,  are  traded 
in  accordance  with  all  requirements  in 
CITES  Articl ;  III,  as  well  as  in 
accordance  \  rith  all  relevant  resolutions 
and  quotas  a^  lopted  by  the  CITES 
Conference  c  f  the  Parties  and  supported 
by  the  Unite<  States;  or  (2)  commercial 
trade  in  ranc  led  or  captive  bred 
specimens  is  in  accordance  with  Article 
Vn.4  of  CITE  3  and  with  any  relevant 
clarifying  res  olutions  and  quotas 
adopted  by  tl  le  CITES  Conference  of  the 
Parties;  or 

c.  The  spec  ies  (or  a  certain  population 
of  the  specie! )  is  covered  under  one  or 
more  conser\  ation  programs  in  the 
range  countr; '  that  have  support  of  the 
relevant  man  igement  authorities,  and 
these  prograr  is  contribute  directly  to 
enhance  the  !  lu^^ival  of  the  species  in 
the  wild. 

4.  What  Benejfit  to  the  Species  Must  Be 
Shown? 
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to  the  requirements  of  Part 
must  also  provide 
information  for  us  to  be  able 
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the  range  country  for  the 
likely  to  provide  a  net 
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meet  the  requirements  of  Part  3  of  this 
policy,  but  also  must  be  derived  from  a 
program  that  provides  for  conservation 
of  the  species  in  the  wild. 

A  conservation  program  in  the  range 
country  must  be  designed  to  enhance 
the  survival  of  a  species  in  a  manner 
and  at  a  level  such  that  the  objective  of 
the  program  is  either  to  maintain,  or 
restore,  biologically  viable  population 
levels  for  the  long  term.  The 
conservation  program  would  address 
relevant  determinations  of  the 
productive  capacity  of  the  species  and 
its  ecosystem,  to  ensure  that  cumulative 
use  does  not  exceed  those  capacities  or 
the  ability  of  the  population  to 
reproduce,  maintain  itself,  and  perform 
its  role  or  function  in  its  ecosystem.  The 
sustainability  of  the  population  may  be 
accomplished  through  the 
implementation  of  conservation 
strategies,  consistent  with  the  biological 
characteristics  of  the  species  and  will 
take  into  account  instances  where 
limited  biological  data  exist.  All 
determinations  will  be  made  on  a  case- 
by-case  basis  for  each  species. 

Required  Determinations 

Since  the  purpose  of  this  draft  policy 
guidance  is  to  clarify  existing  regulatory 
authority  and  provide  the  public  with 
an  opportunity  for  us  to  consider 
issuance  of  permits  for  certain  activities, 
we  have  determined  that  this  policy 
would  not  result  in  significant  costs  of 
implementation  to  the  Federal 
Government  or  the  non-Federal  program 
participants.  We  have  also  determined 
that  the  issuance  of  the  proposed  policy 
is  categorically  excluded  under  the 
Department  of  the  Interior's  NEPA 
procediu^s  in  516  DM  2  Appendix  1.10. 
Based  on  the  Service's  evaluation  of  the 
public  comments  received,  if  a 
determination  is  made  that  an 
environmental  assessment  is  required  in 
accordance  with  Departmental 
procedures,  an  environmental 
assessment  will  be  prepared  for  public 
review. 

Public  Comments  Solicited 

We  request  comments  on  our  Draft 
Policy  on  Enhancement  of  Survival 
Permits.  Particularly  sought  are 
comments  on  the  issue  of  the 
relationship  of  the  ESA  to  foreign-listed 
species  and  ways  in  which  the  ESA  can 
be  used  to  encourage  the  conservation  of 
such  species  in  the  range  coimtry.  We 
will  take  into  consideration  the 
comments  and  any  additional 
information  received  by  the  Service  by 
date  specified  above  in  DATES. 


Dated:  June  27,  2003. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  03-20941  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  43ia-SS-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[WO-350-143a-EU-24  1A;  0MB  Approval 
Number  1004-0029] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  sent  a  request  to  extend  the 
current  information  collection  to  the 
Office  of  Management  and  Budget 
(0MB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.].  On  July  11,  2002,  the  BLM 
published  a  notice  in  the  Federal 
Register  (67  FR  45987)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  on 
September  9,  2002.  BLM  received  no 
comments.  You  may  obtain  copies  of  the 
collection  of  information  and  related 
forms  and  explanatory  material  by 
contacting  the  BLM  Information 
Collection  Clearance  Officer  at  the 
telephone  number  listed  below. 

Tne  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  yoiu^  conunents  and 
suggestions  on  the  requirement  should 
be  directed  within  30  days  to  the  Office 
of  Management  and  Budget,  Interior 
Department  Desk  Officer  (1004-0029),  at 
OMB-OIRA  via  facsimile  to  (202)  395- 
6566  or  e-mail  to 

ORIA_DOCKET@omb.eop.gov.  Please 
provide  a  copy  of  your  comments  to  the 
Biureau  Information  Collection 
Clearance  Officer  (WO-630),  Bureau  of 
Land  Management,  Eastern  States 
Office,  7450  Boston  Blvd.,  Springfield, 
Virginia  22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  to  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  oiu-  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumption  we  use; 

3.  Ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  we 
collect;  and 

4.  Ways  to  minimize  the  information 
collection  burden  on  those  who  are  to 


respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Color-of-Title:  Conveyance 
Affecting  Color  or  Claim  of  Title  (43 
CFR  2540). 

OMB  Approval  Number:  1004-0029. 

Bureau  Form  Number:  2540-1. 

Abstract:  The  Bureau  of  Land 
Management  (BLM)  collects  and  uses 
the  information  to  determine  if  an 
applicant  meets  the  statutory 
requirements  to  the  Color  of  Title  Act 
and  regulations.  Any  applicant  who 
satisfied  all  requirements  for  a  claim 
will  receive  a  patent  conveying  clear 
title  to  the  lands  upon  payment  of  the 
sale  price  of  the  lands. 

Frequency:  Once. 

Description  of  Respondents: 
Individuals,  groups,  or  corporations. 

Estimated  Completion  Time:  1  hoiu. 

Annua/  Responses:  11. 

Application  Fee  Per  Response:  $10.00. 

AJnnual  Burden  Hours:  11. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  July  23.  2003. 

Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 
Collection  Clearance  Officer. 

[FR  Doc.  03-21028  Filed  8-15-03;  3:45  am] 

BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[W(>-35O-1430-EU-24  1A;  OMB  Approval 
Number  1004-0011] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  sent  a  request  to  extend  the 
ciurent  approved  information  collection 
to  the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  Only  July  11,  2002,  the 
BLM  published  a  notice  in  the  Federal 
Register  (67  FR  45985)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  on 
September  9,  2002.  BLM  received  no 
comments.  You  may  obtain  copies  of  the 
collection  of  information  and  related 
forms  and  explanatory  material  by 
contacting  the  BLM  Information 
Collection  Clearance  Officer  at  the 
telephone  number  listed  below. 

The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requiremeijt  should 


be  directed  within  30  days  to  the  Office 
of  Management  and  Budget,  Interior 
Department  Desk  Officer  (1004-011),  at 
OMB-OIRA  via  facsimile  to  (202)  395- 
6566  or  e-mail  to 

OIRA_DOCKET@omb.eop.gov.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Information  Collection 
Clearance  Officer  (WO-630),  Bureau  of 
Land  Management,  Eastern  States 
Office,  7450  Boston  Blvd.,  Springfield, 
Virginia  22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  our  estimates  of  the 
burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  Ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  we 
collect;  and 

4.  Ways  to  minimize  the  information 
collection  biuden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Color-of-Title:  Color-of-Title  Tax 
Levy  and  Payment  Record  (43  CFR 
2540). 

OMB  Approval  Number:  1004-001 1 . 

Bureau  Form  Number:  2540-3. 

Abstract:  The  Biueau  of  Land 
Management  (BLM)  collects  and  uses 
the  information  to  determine  if  an 
applicant  meets  the  statutory 
requirements  of  the  Color  of  Title  Act 
and  regulations.  Any  applicant  who 
satisfied  all  requirements  for  a  claim 
will  receive  a  patent  conveying  clear 
title  to  the  lands  upon  payment  of  the 
sale  price  of  the  lands. 

Frequency:  Once. 

Description  of  Respondents: 
Individuals,  groups,  or  corporations. 

Estimated  Completion  Time:  1  hour. 

Annual  Responses:  11. 

Application  Fee  Per  Response:  $10.00. 

Annual  Burden  Hours:  11. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  July  23,  2003 
Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 
Collection  Clearance  Officer. 
[FR  Doc.  03-21029  Filed  8-15-03;  8:45  am) 
BILUNG  CODE  4310-84-41 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1430-EU-24  1A;  OMB  Approval 
Number  1004-0010] 

Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  sent  a  request  to  extend  the 
current  approved  information  collection 
to  the  Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  July  11,  2002,  the  BLM 
published  a  notice  in  the  Federal 
Register  (67  FR  45984)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  September 
9,  2002.  BLM  received  no  comments. 
You  may  obtain  copies  of  the  collection 
of  information  and  related  forms  and 
explanatory  material  by  contacting  the 
BLM  Information  Collection  Clearance 
Officer  at  the  telephone  number  listed 
below. 

The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  directed  within  30  days  to  the  Office 
of  Management  and  Budget,  Interior 
Department  Desk  Officer  (1004-0010),.at 
OMB-OIRA  via  facsimile  to  (202)  395- 
6566  or  e-mail  to 

OIRA_DOCKET@omb.eop.gov.  Please 
provide  a  copy  of  your  comments  to  the 
Bureau  Information  Collection 
Clearance  Officer  (WO-630),  Bureau  of 
Land  Management,  Eastern  States 
Office,  7450  Boston  Blvd.,  Springfield. 
Virginia  22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  agency  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  our  estimates  of  the 
information  collection  burden, 
including  the  validity  of  the 
methodology  and  assumptions  we  use; 

3.  Ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  we 
collect;  and 

4.  Ways  to  minimize  the  information 
collection  burden  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Color-of-Title:  Conveyances 
Affecting  Color  or  Claim  of  Title  (43 
CFR  2540). 


49520 


Federal  Register /Vol.  68,  No.  159 /Monday,  August  18,  2003 /Notices 


Foim 
Tie 


OMB  Appi^val 

Bureau  ~ 

Abstract 
Management 
the  inforraati  )n 
applicant  m&  >ts 
requirements 
and  regulations 
satisfies  all 
will  receive  a 
title  to  the 
sale  price  of 

Frequency: 

Deschptior 
Individuals, 

Estimated 

Annual  Reiponses 

Applicatioi 

Annual  Buiden 

Bureau  Clekrance 
Schwartz, 


Number:  1004-0010. 
Number:  2540-2. 
Bureau  of  Land 
[BLM]  collects  and  uses 
to  determine  if  an 
the  statutory . 
of  the  Color  of  Title  Act 
Any  applicant  who 
r^uirements  for  a  claim, 
patent  conveying  clear 
upon  payment  of  the 
lands. 
Once. 

of  Respondents: 
^oups.  or  corporations. 
<  lompletion  Time:  1  hour. 
11. 
Fee  Per  Response:  $10.00. 
Hours:  1 1 . 

Officer:  Michael 
452-5033. 


lai  ds 
t  le 


(2C2) 


^  Dated:  liriy  21.  2003 

Michael  H.  Sch  tvartz 

Bureau  of  Land 
Collection  Clea  xjn 

IFR  Doc.  0.3-21  )30 

BILLING  CODE  431  M4-M 


Management.  Information 
ce  Officer. 

Filed  8-15-03;  8:45  am] 


DEPARTMENlr  OF  THE  INTERIOR 

Bureau  of  Laid  Management 

[WY-920-1 31  oioi :  WYW1 421 65] 

Notice  of  Proposed  Reinstatement  of 
Terminated  Gil  and  Gas  Lease 

agency:  Sure;  lu  of  Land  Management, 

Interior. 

ACTION:  NoticA  or  proposed 

reinstatement  of  terminated  oil  and  gas 

lease. 


188  d) 
aiid 


SUMMARY: 

30  U.S.C.  1 

3108.2-3(a) 

reinstatement  |of 

WYW142165 

County.  Wyo 

was 

rentals 

termination 


accruii  ig 


year  and  16- 


administrative 
reimburse  the 


Puiiuant  to  the  provisions  of 
and  (e).  and  43  CFR 
(b)(1),  a  petition  for 
oil  and  gas  lease 
or  lands  in  Fremont 
rtung,  was  timely  filed  and 
accompai  ied  by  all  the  required 
from  the  date  of 


I IFORMATION  CONTACT: 

Management,  Pamela  J. 
uid  Minerals 
Chief,  Fluid  Minerals 


FOR  FURTHER 

Bureau  of  Lan  i 
Lewis,  Chief,  f\ 
Adjudication 
Adjudication 

SUPPLEMENTAffr  INFORMATION:  The  lessee 
has  agreed  to  I  he  amended  lease  terms 
for  rentals  anc  royalties  at  rates  of 
SlO.OO  per  acr  ?,  or  fraction  thereof,  per 


percent,  respectively.  The 


lessee  has  pai(  the  required  $500 


fee  and  $166  to 
Department  for  the  cost  of 


this  Federal  Register  notice.  The  lessee 
has  met  all  tha  requirements  for 
reinstatement  of  the  lease  as  set  out  in 


section  31  (d)  and  (e)  of  the  Mineral 
Lands  Leasing  Act  of  1920  (30  U.S.C. 
188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
lease  WYW142165  effective  August  1, 
2002,  subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

Pamela  I-  Lewis, 

Chief.  Fluid  Minerals  Adjudication. 

[FR  Doc.  03-21143  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management  Alaska 

[AK-921-1410-BK-P] 

Notice  for  Publication:  Filing  of  Plat  of 
Survey;  Alaska 

1 .  The  plats  of  survey  of  the  following 
described  lands  were  officially  filed  in 
the  Alaska  State  Office,  Anchorage, 
Alaska,  on  the  date  indicated. 

A  plat  representing  the  dependent 
resurvey  of  the  south,  east,  north,  and 
west  boimdaries,  and  portions  of  the 
subdivisional  lines  of  Township  15 
North,  Range  3  East,  Seward  Meridian, 
Alaska,  was  accepted  March  20,  2003, 
and  was  officially  filed  May  30,  2003. 

A  plat  representing  the  survey  of  the 
First  Guide  Meridian  East,  through 
Township  15  North,  between  Ranges  4 
and  5  East,  and  the  south  boundary  of 
Township  15  North,  Range  4  East, 
Seward  Meridian,  Alaska,  was  accepted 
March  20,  2003.  and  was  officially  filed 
May  30,  2003. 

A  plat  representing  the  dependent 
resurvey  of  a  portion  of  the  east 
boundary,  a  portion  of  the  south 
boimdary,  portions  of  the  subdivisional 
lines,  portions  of  the  subdivision  of 
section  lines,  portions  of  the 
remeanders,  the  siuT^ey  of  portions  of 
the  subdivision  of  section  lines,  and  the 
meanders  of  unidentified  islands  within 
Township  16  North,  Range  3  East, 
Seward  Meridian,  Alaska,  was  accepted 
March  20,  2003.  and  was  officially  filed 
June  4.  2003. 

A  plat  representing  the  dependent 
resurvey  of  portions  of  the  south 
boundary,  portions  of  the  subdivisional 
lines,  and  the  survey  of  the  First  Guide 
Meridian  East,  through  Township  16 
North,  between  Ranges  4  and  5  East, 
portions  of  the  subdivisional  and 
subdivision  of  section  lines,  the  south 
boundary,  the  boundary  of  Public  Land 
Order  No.  3324.  and  the  meanders 
within  Township  16  North,  Range  4 
East,  Seward  Meridian.  Alaska,  was 


accepted  March  20,  2003.  and  was 
officially  filed  June  16,  2003. 

A  plat  representing  the  sur\'ey  of  the 
First  Guide  Meridian  East,  through 
Township  17  North,  between  Ranges  4 
and  5  East,  the  Fourth  Standard  Parallel 
North  on  the  south  boundary,  and  the 
north  boundary,  of  Township  17  North, 
Range  4  East,  Seward  Meridian.  Alaska, 
was  accepted  March  20,  2003,  and  was 
officially  filed  May  30,  2003. 

These  plats  were  prepared  at  the 
request  of  the  Bureau  of  Land 
Management,  Division  of  Conveyances. 

2.  These  plats  will  immediately 
become  the  basic  record  for  describing 
the  land  for  all  authorized  purposes. 
This  survey  has  been  placed  in  the  open 
files  in  the  Alaska  State  Office  and  is 
available  to  the  public  as  a  matter  of 
information. 

3.  All  inquires  relating  to  these  lands 
should  be  sent  to  the  Alaska  State 
Office,  Bureau  of  Land  Management, 
222  West  Seventh  Avenue,  #13, 
Anchorage,  Alaska  99513-7599;  907- 
267-1403. 

Daniel  L.  Johnson, 

Chief.  Branch  of  Field  Surveys. 

[FR  Doc.  03-20982  Filed  8-15-03;  8:45  am] 

BILLING  CODE  14ia-BK-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf,  Pacific 
Region,  Environmental  Document 
Prepared  for  ExxonMobil  Offshore 
Power  System  Repair  (OSPR)  Project 

AGENCY:  Minerals  Management  Service 

(MMS). 

ACTIONS:  Notice  of  Availability  of 

Mitigated  Negative  Declaration/ 

Environmental  Assessment  (MND/EA). 

summary:  The  MMS  and  the  Santa 
Barbara  County  Planning  and 
Development  Department  (SBCJ  have 
jointly  prepared  a  MND/EA  for 
ExxonMobil's  OSPR  Project  piusuant  to 
the  requirements  of  the  California 
Environmental  Quality  Act  (CEQA)  and 
the  National  Environmental  Policy  Act 
(NEPA). 

DATES:  MMS  and  SBC  completed  the 
MND/EA  on  February  19,  2003.  MMS 
issued  a  Finding  of  No  Significant 
Impact  (FONSI)  on  February  19,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Smith,  Minerals  Management 
Service,  Pacific  OCS  Region,  770  Paseo 
Camarillo,  Camarillo,  CA,  93010, 
telephone  (805)  389-7833.  The  MND/ 
EA  is  posted  on  the  MMS  Web  site  at 
h  ttp  ://www.  mms.gov/omm/pacific/ .  A 
digital  copy  of  the  MND/EA  on  a 
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Compact  Disk  may  be  requested  by 
calling  1-800-6-PAC-OCS 
(1.800.672.2627),  or  by  sending  a 
request  to  the  above  address. 

SUPPLEMENTARY  information:  The  MMS 
prepares  EA's  and  Findings  for  Outer 
Continental  Shelf  (OCS)  oil  and  gas 
exploration  and  development  activities 
and  other  operations  on  the  Pacific  OCS. 
ExxonMobil's  OSPR  Project  involves 
replacing  a  failed  power  cable  (17  miles) 
linking  OCS  Platform  Heritage  with  the 
onshore  Las  Flores  Canyon  Processing 
Facility  and  installing  a  new  cable  (4 
miles)  between  OCS  Platforms  Hondo 
and  Harmony  to  provide  redundancy  in 
the  event  of  a  future  cable  failure.  The 
MMS  and  SBC  prepared  a  joint 
environmental  document  (MND/EA)  for 
the  OSPR  Project  to  facilitate  review  of 
the  project  by  regulatory  agencies,  the 
public,  and  other  interested  parties.  The 
MND/EA  examines  the  potential 
enviroimiental  effects  of  the  OSPR 
project  and  presents  MMS  and  SBC 
conclusions  regarding  the  significance 
of  those  effects.  Pursuant  to  CEQA. 
MND's  are  prepared  to  determine 
whether  proposed  projects  have  the 
potential  to  result  in  significant 
environmental  effects.  The  MMS 
prepares  EA's  to  determine  whetHer 
proposed  projects  constitute  a  major 
Federal  action  that  significantly  affects 
the  quality  of  the  human  environment 
in  the  sense  of  NEPA  102(2)(C).  A 
FONSI  is  prepared  in  those  instances 
where  the  MMS  finds  the  project  will 
not  result  in  significant  effects  on  the 
quality  of  the  human  environment.  The 
FONSI  briefly  presents  the  basis  for  that 
finding  and  includes  a  summary  or  copy 
of  the  EA.  This  notice  constitutes  the 
public  Notice  of  Availability  of 
environmental  documents  required 
under  the  NEPA  regulations. 

Dated:  July  15.  2003. 

Peter  L.  Tweedt, 

Regional  Manager,  Pacific  OCS  Region, 
Minerals  Management  Service. 

|FR  Doc.  03-21036  Filed  8-15-03;  8:45  am) 

BILUNG  CODE  4310-MR-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-496] 

In  the  Matter  of  Certain  Home  Vacuum 
Packaging  Machines;  Notice  of 
investigation 

AGENCY:  U.S.  International  Trade 
Commission. 

ACTION:  Institution  of  investigation 
pursuant  to  19  U.S.C.  1337  and 


provisional  acceptance  of  motion  for 
temporary  relief. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  and  motion  for  temporary 
relief  were  filed  with  the  U.S. 
International  Trade  Commission  on  July 
8,  2003,  under  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  19  U.S.C. 
1337,  on  behalf  of  Tilia,  Inc.  and  Tilia 
International,  Inc.,  both  of  San 
Francisco,  California.  The  complaint 
alleges  violations  of  section  337  in  the 
importation  into  the  United  States,  the 
sale  for  importation,  and  the  sale  within 
the  United  States  after  importation  of 
certain  home  vacuum  packaging 
machines  by  reason  of  infringement  of 
claims  3.  4.  6.  24.  25,  and  34  of  U.S. 
Patent  No.  4,941,310.  The  complaint 
further  alleges  that  an  industry  in  the 
United  States  exists  as  required  by 
subsection  (a)(2)  of  section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and 
permanent  cease  and  desist  orders. 

The  motion  for  temporary  relief 
requests  that  the  Commission  issue  a 
temporary  limited  exclusion  order  and 
temporary  cease  and  desist  orders 
prohibiting  the  importation  into  and  the 
sale  within  the  United  States  after 
importation  of  certain  home  vacuum 
packaging  machines  that  infringe  claim 
34  of  U.S.  Patent  No.  4,941,310  during 
the  course  of  the  Commission's 
investigation. 

ADDRESSES:  The  complaint  and  motion 
for  temporary  relief,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW..  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  imaging 
system  (EDIS)  at  http://edis.usitc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  S.  Fusco,  Esq.,  Office  of  Unfair 
Import  Investigations,  U.S.  International 


Trade  Commission,  telephone  202-205- 
2571. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19  CFR  210.10 
(2003).  The  authority  for  provisional 
acceptance  of  the  motion  for  temporary  relief 
is  contained  in  section  210.58. 19  CFR 
210.58. 

Scope  of  Investigation:  Having 
considered  the  complaint  and  the 
motion  for  temporary  relief,  the  U.S. 
International  Trade  Commission,  on 
August  12,  2003.  Ordered  That— 

(1)  Piu-suant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930.  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(B)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  home  vacuum 
packaging  machines  by  reason  of 
infringement  of  claims  3.  4,  6,  24.  25,  or 
34  of  U.S.  Patent  No.  4,941,310  and 
whether  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  Pursuant  to  section  210.58  of  the 
Commission's  Rules  of  Practice  and 
Procedure.  19  CFR  210.58.  the  motion 
for  temporary  relief  under  subsection  (e) 
of  section  337  of  the  Tariff  Act  of  1930. 
which  was  filed  with  the  complaint,  is 
provisionally  accepted  and  referred  to 
the  presiding  administrative  law  judge 
for  investigation. 

(3)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 
Tilia,  Inc.,  303  Second  Street,  North 

Tower,  5th  Floor,  San  Francisco,  CA 
94107. 

Tilia  International,  Inc.,  303  Second 
"  Street,  North  Tower,  5th  Floor.  San 
Francisco,  CA  94107. 

(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Applica,  Inc.,  5980  Miami  Lakes  Drive. 

Miami  Lakes.  FL  33014. 
Applica  Consumer  Products,  Inc..  5980 

Miami  Lakes  Drive,  Miami  Lakes,-FL 

33014. 
ZeroPack  Co.,  Ltd.,  4Ra,  208,  Sihwa 

Industrial  Complex,  668-7  Songkok- 

Dong,  Ansan-Si,  Kjrungki-Do,  425- 

836.  Republic  of  Korea. 
The  Holmes  Group.  Inc.,  One  Holmes 

Way,  Milford,  MA  01757. 
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The  Rival  Cobipany 
Terrace,  Kansas 


800  E.  101st 
City,  MO  64131. 


(c)  Thoma!  S.  Fusco,  Esq.,  Office  of 
Unfair  Impoi  t  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW., !  luite  401,  Washington.  DC 
20436,  who  s  iiall  be  the  Commission 


attorney,  party  to  this 
and 

investigation  so  instituted. 


investigative 
investigation 

(4)  For  the 
the  Honorably  Delbert  R.  Terrill,  Jr.  is 


designated  a: 


lent 


o- 


the  presiding 


administrativ  e  law  judge. 

Responses  lo  the  complaint,  the 
motion  for  te  nporary  relief,  and  the 
notice  of  inv(  stigation  must  be 
submitted  by  the  named  respondents  in 
accordance  v  ith  section  210.13  and 
210.59  of  the  Commission's  Rules  of 
Practice  and  'rocedure,  19  CFR  210.13 
and  210.59.  F  ursuant  to  19  CFR 
201.16(d),  21  ).13(a).  and  210.59,  such 
responses  wi  1  be  considered  by  the 
Conunission  f  received  not  later  than  10 
days  after  the  date  of  service  by  the 
Commission  )f  the  complaint,  the 
motion  for  tei  nporary  relief,  and  the 
notice  of  inve  stigation.  Extensions  of 
time  for  subn  itting  the  responses  to  the 
complaint,  m  Jtion  for  temporary  relief, 
and  the  notic ;  of  investigation  will  not 
be  granted  un  less  good  cause  therefor  is 
shown. 

Failiue  of  a 
response  to 
complaint,  in 
relief,  and  in 
to  constitute 
appear  and 
complaint,  th 
relief,  and  thi  s 
the  administrpt 
Commission, 
the  respond 
alleged  in  the 
temporary  re 
enter  both  an 
a  final  determjin 
findings,  and 
of  a  limited  e:: 
desist  order 
such  respond 


eiich 


cc  ntest 


respondent  to  file  a  timely 

allegation  in  the 
the  motion  for  temporary 
his  notice  may  be  deemed 
waiver  of  the  right  to 

the  allegations  of  the 
motion  for  temporary 
notice,  and  to  authorize 
ive  law  judge  and  the 
without  further  notice  to 

to  find  the  facts  to  be  as 
complaint,  the  motion  for 
and  this  notice  and  to 
initial  determination  and 

ation  containing  such 
may  result  in  the  issuance 
elusion  order  or  cease  and 
both  directed  against 
mt. 


lef 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  March  11,  2003,  and 
published  in  the  Federal  Register  on 
April  2,  2003,  (68  FR  16091),  Novartis 
pharmaceuticals  Corporation,  Attn: 
Security  Department,  Building  103, 
Room  335,  59  Route  10,  East  Hanover, 
New  Jersey  07936,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  below: 


Drug 

Schedule 

Methylphenidate  (1724) 

II 

By  order  of  tl  e  Commission. 

Issued:  Augu  ;f  12.  2003. 
Marilyn  R.  Abljott 
Secretary. 
(FR  Doc.  03-211)31  Filed  8-15-03:  8:45  am]         bilung  CODE  4410-09-M 

BtLUNG  CODE  702  M)2-l> 


The  firm  plans  to  produce  bulk 
product  and  finished  dosage  units  for 
distribution  to  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Novartis  Pharmaceuticals 
Corporation  to  manufacture  the  listed 
controlled  substance  is  consistent  with 
the  public  interest  at  this  time.  DEA  has 
investigated  Novartis  Pharmaceuticals 
Corporation  to  ensiu-e  that  the 
company's  registration  is  consistent 
with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  class  of 
controlled  substance  listed  is  granted. 

Dated:  July  30.  2003. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

(FR  Doc.  03-21044  Filed  8-15-03:  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,198] 

Agere  Systems,  Inc.,  Allentown, 
Pennsylvania;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  as  amended,  an 
investigation  was  initiated  on  July  1 , 
2003  in  response  to  a  worker  petition 
filed  by  the  International  Brotherhood  of 
Electrical  Workers  (IBEW),  Local  1522, 
on  behalf  of  workers  at  Agere  Systems, 
Inc.,  Allentown,  Pennsylvania. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  would  serve  no 
purpose  and  the  investigation  is 
terminated. 

Signed  in  Washington,  DC  this  5th  day  of 
August.  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  0.3-21019  Filed  8-15-03;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  (19 
U.S.C.  2273),  the  Department  of  Labor 
herein  presents  summaries  of 
determinations  regarding  eligibility  to 
apply  for  trade  adjustment  assistance  for 
workers  (TA-W)  issued  during  the 
period  of  July  and  August  2003. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
directly-impacted  (primary)  worker 
adjustment  assistance  to  be  issued,  each 
of  the  group  eligibility  requirements  of 
section  222(a)  of  the  Act  must  be  met. 

I.  Section  (a)(2)(A)  all  of  the  following 
must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  patially  separated; 

B.  The  sales  or  production,  or  both,  of 
such  firm  or  subdivision  have  decreased 
absolutely;  and 

A.  Increased  imports  of  articles  like  or 
directly  competitive  with  articles 
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produced  by  such  firm  or  subdivision 
have  contributed  importantly  to  such 
workers'  separation  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

II.  Section  (a)(2)(B)  both  of  the 
following  must  be  satisfied: 

A.  A  significant  number  or  proportion 
of  the  workers  in  such  workers'  firm,  or 
an  appropriate  subdivision  of  the  firm, 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

B.  There  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  a  foreign  county  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  such 
firm  or  subdivision;  and 

C.  One  of  the  following  must  be 
satisfied: 

1.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  is  a  party  to  a  free  trade 
agreement  with  the  United  States; 

2.  The  country  to  which  the  workers' 
firm  has  shifted  production  of  the 
articles  to  a  beneficiary  country  under 
the  Andean  Trade  Preference  Act, 
African  Growrth  and  Opportunity  Act,  or 
the  Caribbean  Basin  Economic  Recovery 
Act;  or 

3.  There  has  been  or  is  likely  to  be  an 
increase  in  imports  of  articles  that  are 
like  or  directly  competitive  with  articles 
which  are  or  were  produced  by  such 
firm  or  subdivision. 

Also,  in  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  as  an 
adversely  affected  secondary  group  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222(b)  of  the 
Act  must  be  met. 

(1)  Significant  number  or  proportion 
of  the  workers  in  the  workers'  firm  or 
an  appropriate  subdivision  of  the  firm 
have  become  totally  or  partially 
separated,  or  are  threatened  to  become 
totally  or  partially  separated; 

(2)  The  workers'  firm  (or  subdivision) 
is  a  supplier  or  downstream  producer  to 
a  firm  (or  subdivision)  that  employed  a 
group  of  workers  who  received  a 
certification  of  eligibility  to  apply  for 
trade  adjustment  assistance  benefits  and 
such  supply  or  production  is  related  to 
the  article  that  was  the  basis  for  such 
certification;  and 

(3)  Either— 

(A)  The  workers'  firm  is  a  supplier 
and  the  component  parts  it  supplied  for 
the  firm  (or  subdivision)  described  in 
paragraph  (2)  accounted  for  at  least  20 
percent  of  the  production  or  sales  of  the 
workers'  firm;  or 


(B)  A  loss  or  business  by  the  workers' 
firm  with  the  firm  (or  subdivision) 
described  in  paragraph  (2)  contributed 
importantly  to  the  workers'  separation 
or  threat  of  separation. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  the  following  case,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

The  investigation  revealed  that 
criterion  (a)(2)(A)(I.C.)  (Increased 
.  imports)  and  (a)(2)(B)(II.B)  (No  shift  in 
production  to  a  foreign  coimtry)  have 
not  been  met. 
7^-1^-52,259;  The  Bindery,  Inc., 

Cambridge,  MN 
TA-W-52.284;  Fisher  Pierce, 

Weymouth,  MA 
TA-W-52,123;  Honeywell  International, 

Specialty  Materials,  Birmingham,  AL 
TA-W-51,536;  State  of  Alaska 

Commercial  Fisheries  Entry 

Commission  Permit  ^S04K61 4  3901 
TA-W-52,083;  Sweet  Orr  and  Company, 

Madison,  GA 
TA-W-52,103;  MB  Dowel,  Inc., 

Rumford,  ME 
TA-W-52, 1 06;  Better  Methods 

Alexander,  Inc.,  a  wholly  owned 

subsidiary  ofBMI  Holdings,  Inc., 

Paterson,  NJ 
TA-W-52, 133;  Auburn  Machinery.  Inc., 

Lewistown,  ME 
TA-W-52,148;  Coho  Resources,  Inc., 

Dallas,  TX 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-52,393;  Keane,  Inc.,  Cypress,  CA 
TA-W-52,322;  deMarco  California 

Fabrics,  Inc.,  New  York,  NY 
TA-W-52,313;€onvergys  Customer 

Management  Group,  Inc.,  Orem,  UT 
TA-W-52, 1 60;  A  T&T  CorporaUon, 

Pleasanton,  CA 
TA-W-52,082;  Computer  Sciences 

Corporation,  workers  employed  at 

Pratt  &■  Whitney,  West  Palm  Beach,  FL 
TA-W-52,395;  Cross  Consulting  Group, 

Inc.,  d/b/a  Cross  USA.Watford  City, 

ND 
TA-W-52, 367;  Honeywell.  Millinocket, 

ME 
TA-W-52,352;  Computer  Services 

Corporation,  Financial  Services 

Group,  Austin,  TX 
TA-W-52, 164;  Castrol  Industrial  North 

America,  Inc..  Duluth,  MN 
TA-W-51, 173;  Ericsson,  Inc.,  Brea,  CA 

The  investigation  revealed  that 
criteria  (a)(2)(A)(I.A)  (no  employment 
declines)  have  not  been  met. 
TA-W-52,042;  Wheatland  Tube  Co., 

Div.  of  The  fohn  Maneely  Co.,  Sharon, 

PA 


TA-W-52,423;  Fishing  Vessel  (F/V) 
Kayla  Marie  C. ,  Old  Harbor,  AK 

TA-W-52, 107;  Phillips  Plastics  Corp., 
Medical  Molding  and  Assembly, 
Menomonee,  WI,  A;  Multi-Shot,  Eau 
Claire,  WI,  B;  Precision  Decorating, 
Medford,  WI,  C;  Short  Run  Solutions, 
New  Richmond,  WI,  D;  Design 
Development  Center,  Hudson,  WI,  E; 
Design  Development  Center — West, 
Sunnyvale,  CA.  F;  Operations  Center, 
Eau  Claire,  WI,  G;  Technology  Center, 
Prescott,  WI,  H;  Detroit  Field  Sales, 
Farmingham  Hills.  MI 

TA-W-52. 158;  GDI  Corporation 
Northwest,  employed  at  Hewlett- 
Packard.  Imaging  and  Printing  Group, 
Corvallis,  OR 

TA-W-52, 233;  Fishing  Vessel  (F/V) 
Western  Queen,  Burlington.  WA 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such      * 
determination. 

The  following  certifications  have  been 
issued.  The  requirements  of  (a)(2)(A) 
(increased  imports)  of  section  222  have 
been  met. 
TA-W-52,426;  Gretag  Imaging.  Inc., 

Englewood,  CO:  July  28,  2002. 
TA-W-52, 235;  Honeywell  Nylon,  Inc., 

Anderson,  SC:  July  7,  2002. 
TA-W-52,112;  Hooker  Furniture  Corp., 

Kemersville.  NC:  June  20,  2002. 
TA-W-52.100;  Magneti  MareUi, 

Kingsport,  TN:  June  19,  2002. 
TA-W-52,346:  George  F.  Adams  Co., 

Inc.,  Moscow.  \^:July  18.  2002. 
TA-W-52,337;  Kaba  High  Security 

Locks,  a  subsidiary  of  Kaba  Corp., 

including  leased  workers  from  The 

Agentry  and  MJ  Barlow  Staffing 

Agencies,  Southington,  CT:  July  16, 

2002. 
TA-W-52,257;  Stoneville  Furniture 

Acquisition,  Inc.,  a/k/a  Stoneville 

Furniture  Co.,  Inc.,  including  leased 

workers  of  AY  Staffing,  Stoneville, 

NC:  July  9,  2002. 
TA-W-52, 231;  Salisbury  Sportswear, 

Inc..  Salisbury,  PA:  Julv  2,  2002. 
TA-W-52, 1 36;  Fairchild' Semiconductor 

Corp.,  a  subsidiary  of  Fairchild 

Semiconductor  Int'l,  Inc.,  South 

Portland,  ME:  June  9,  2002. 
TA-W-52,029:  Medway  Plastics  Corp.. 

including  leased  workers  of  Stratus 

Personnel  and  Personnel  Plus,  Long 

Beach,  CA:  May  14.  2002. 
TA-W-51,962;  V'ibratech,  Inc.,  Alden, 

NY:  June  3.  2002. 
TA-W-51,840;  Mastergear,  South  Beloit, 

IL:  May  20,  2002. 
TA-W-51,616;  Chandler's,  Portland, 

ME:  April  14,  2002. 
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The  following 
issued.  The 
(shift  in  production) 
have  been  mi  (t 


( :ertifications  have  been 
r  squirements  of  (a)(2)(B) 
of  Section  222 


Honeywell  International, 
Automaton  and  Control 
Sei  ising  &  Control, 
lea  sed  workers  of 
Ike  Mars  Hill,  NC:  July 

^asco  Motors, 

'IV.,  Hillsdale.  MI:  July 

A:  Molex,  Inc.,  Fiber 
Oowners  Grove,  IL  and 
L:  July  21,  2002. 
itone  County  Ironworks, 
/  rts,  Inc.,  Mountain  View, 
2t  02. 
•'ishing  Vessel  (F/V) 
,  OR:  July  22.  2002. 
large  Carson, 

July  21.  2002. 
oats  North  America. 
Sylvan  Plant  Div., 
uly'lB,  2002. 
Vaterbury  Companies, 
1.  VT:  July  18,  2002. 
1  iurphy's  Custom 
Point,  OR:  Julv  14. 


CA 


■  Americ  m 


Cent  I  il 


TA-W-52,413; 
Inc. 

Solutions- 
including 
Manpower, 
21,  2002. 
TA-W-52.368 
Automotive 
16.2002. 
TA-W-52.354 
Optics  Div., 
Bolingbrook, 
TA-W-52,280; 
a/k/a  Metal 
AR:  May  6. 
TA-W-52,461: 

Alert,  Veronii' 
TA-W-52,366: 

Rosemead. 
TA-W-52.360: 
Coats 

Rosman,  NC. 
TA-W-52,351: 
Inc..  Randolp 
TA-W-52,315; 
Canvas 
2002. 
TA-W-52,312: 
America, 
and  Ceodux. 
leased  worker^ 
Enterprises), 
Agency,  and 
Pleasant,  PA 
TA-W-52.309; 
Pennington 
TA-W-52,234 
Midwestern 
June  26.  2002 
TA-W-52,219: 
PA:  June  20. 
TA-W-52,170: 
wholly  owned 
Inc.,  a  wholly 
Hillenbrand 
July  18,  2002 
TA-W-52.162: 
Longview  Div 
2002. 
TA-W-52,114; 
NJ:  May  23, 
TA-W-5'2,011 
Nanesse, 


The  following 
issued.  The  requ 
supplier  to  a 
has  been  met. 


trac  e 


TA-W-52,317: 
Everett,  WA: 
I  hereby  certifj 

aforementioned 


Federal  Register / Vol.  68,  No.  159 /Monday,  August  18,  2003 / Notices 


/  otarex.  Inc.,  North 
incl  iding  Stopfill,  Inc.,  Div. 
I  Rc,  Div.  and  including 

of  Sperion  (Ruggieri 
l^anpower,  Carol  Harris 
i  elect  Personnel,  Mt. 
uly  2,  2002. 
A.G.  Corporation, 
VA:  July  10.2002. 
liellwood  Co.,  Menswear- 
Calhoun  City,  MS: 


Gi\p. 


D,v. 


C  eo-Form,  Inc.,  Girard, 

2102. 

h  ill-Rom  Co.,  Inc.,  a 
subsidiary  of  Hill-Rom, 
)wned  subsidiary  of 

h  dustries,  Batesville,  IN: 


7fi 


e  Oilgear  Co., 
Longview.  TX:  June  26. 


issued  during  the  months  of  July  and 
August.  Copies  of  these  determinations 
are  available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor.  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  dining  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  8,  2003. 

Linda  G.  Poole. 

Acting  Director,  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  03-21017  Filed  8-15-03:  8:45  am) 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-51,883] 

Gulp,  Inc;  Rossville  Division, 
Chattanooga,  TN;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  May  28, 
2003,  in  response  to  a  worker  petition 
filed  on  behalf  of  workers  at  Culp  Inc., 
Rossville  Division,  Chattanooga, 
Tennessee.  - 

The  petition  is  a  copy  of  petition 
number  TA-W-51,355."That  petition 
resulted  in  a  negative  determination 
issued  on  April  28,  2003.  Since  this 
petition  is  a  duplicate,  further 
investigation  would  serve  no  purpose 
and  the  investigation  is  terminated. 

Signed  at  Washington.  DC  this  5th  day  of 
August  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-21020  Filed  8-15-03;  8:45  am] 
BILUNG  CODE  451&-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


K  ilpak  USA,  Hillside.  [TA-W-50,838] 


2012. 


F  shing  Vessel  (F/V) 
Skag  way,  AK:  June  1 1 ,  2002. 

certification  has  been 
rement  of  upstream 
certified  primary  firm 


0  namac  Industries,  Inc.. 
Ji\ly  14,  2002. 

that  the 
determinations  were 


Fishing  Vessell  (F/V)  Windy  Sea, 
Kodiak,  AK;  Notice  of  Negative 
Determination  Regarding  Application 
for  Reconsideration 

By  application  dated  May  9,  2003,  the 
petitioner  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  tTAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 


The  denial  notice  was  signed  March  27, 
2003,  and  published  in  the  Federal 
Register  on  April  11,  2003  (68  FR 
17831). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 

.    in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  misinterpretation  of  facts  or  of 
the  law  justified  reconsideration  of  the 
decision. 

The  petition  was  filed  by  the 
company  official  for  workers  producing 
salmon.  The  denial  of  TAA  for  the 
workers  of  F/V  Windy  Sea,  Kodiak, 
Alaska,  was  based  on  the  finding  that 
the  subject  firm  did  not  fish  for  salmon 
during  2002. 

The  petitioner,  in  the  request  for 
reconsideration,  states  that  the  worker 
group  did  not  fish  for  salmon  in  2002 
because  of  the  possibility  of  losing 
money  due  to  intense  foreign 
competition.  As  vessel  owner,  the 
petitioner  explains  that  he  and  the  crew 
would  have  lost  money.  The  subject 
firm  instead  fished  for  halibut.  The 
petitioner  also  provided  information 
regarding  his  adjusted  gross  income, 
which  included  fishing  halibut  only  in 
2002,  adding  that  fishing  salmon  in  that 
year  would  not  have  increased  income. 

Since  the  petition  was  filed  on  behalf 
of  workers  producing  salmon,  and  the 
workers  did  not  fish  for  salmon  during 
the  relevant  time  period,  the  petition 
was  denied. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington.  DC,  this  5th  day  of 
August,  2003. 

Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

(FR  Doc.  03-21021  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4510-13-P  : 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,333] 

Kline  Iron  and  Steel  Company,  Inc., 
West  Columbia,  SC;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  oji  July  16,  2003,  in  response 
to  a  worker  petition  which  was  filed  by 
a  company  official  on  behalf  of  workers 
at  Kline  Iron  and  Steel  Company,  Inc., 
West  Columbia,  South  Carolina  (TA-W- 
52,333). 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  6th  day  of 
August,  2003. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

IFR  Doc.  03-21016  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,541] 

Luzenac  America,  Inc.,  Windsor,  VT; 
Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  July  7,  2003,  a 
company  official  requested 
administrative  reconsideration  of  the 
Department's  negative  determination 
regarding  eligibility  for  workers  emd 
former  workers  of  the  subject  firm  to 
apply  for  Trade  Adjustment  Assistance 
CTAA).  The  denial  notice  was  signed  on 
May  23,  2003  and  published  in  the 
Federal  Register  on  June  19,  2003  (68 
FR  36845). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision.' 


The  TAA  petition,  filed  on  behalf  of 
workers  at  Luzenac  America,  Inc., 
Windsor,  Vermont  engaged  in  the 
production  of  talc  products,  was  denied 
because  criteria  (a)(2)(A)(IB)  and  (IIB) 
were  not  met.  Production  of  talc 
products  at  the  subject  plant  increased 
fi'om  2001  to  2002  and  fi-om  January 
through  March  of  2002  to  the 
corresponding  period  of  2003,  and  the 
company  did  not  shift  production  to  a 
foreign  source  in  this  period. 

In  the  request  for  reconsideration,  the 
company  official  states  that  sales  and 
production  declines  will  occur  in  the 
near  future  in  conjunction  with  a 
scheduled  shift  in  production  to  Canada 
and  a  subsequent  production  shut  down 
at  the  subject  firm. 

Regardless  of  imminent  and  certain 
sales  and  production  declines,  criterion 
(a)(2)(A)(I.B)  requires  an  "existing"  sales 
and/or  production  decline  at  the  subject 
firm.  Alternatively,  workers  might  be 
eligible  for  TAA  if  the  company  had 
begun  shifting  production  of  like  or 
directly  competitive  talc  products  to 
Canada.  However,  that  event  has  not  yet 
occurred  and  thus  no  shift  of  production 
is  indicated  in  the  relevant  period  of 
this  investigation.  Thus  criterion  (II.B) 
has  not  been  met. 

Should  conditions  change  in  the 
future,  the  company  is  encouraged  to 
file  a  new  petition  on  behalf  of  the 
worker  group  which  will  encompass  an 
investigative  period  that  will  include 
these  changing  conditions. 

Conclusion 

After  review  of  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  no  error  or 
misinterpretation  of  the  law  or  of  the 
facts  which  would  justify 
reconsideration  of  the  Department  of 
Labor's  prior  decision.  Accordingly,  the 
application  is  denied. 

Signed  at  Washington,  DC,  this  1st  day  of 
August,  2003. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  03-21022  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,454] 

Pillowtex  Corporation,  Scottsboro,  AL; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  as  amended,  an 
investigation  was  initiated  on  August  4, 


2003,  in  response  to  a  petition  filed  by 
the  Union  of  Needletrades,  Industrial 
and  Textile  Employees  (UNITE)  on 
behalf  of  workers  at  Pillowtex 
Corporation,  Scottsboro,  Alabama. 

The  Union  has  requested  that  the 
investigation  be  terminated. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  at  Washington.  DC,  this  8th  day  of 
August.  2003. 

Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  03-21015  Filed  8-15-03;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-51,049] 

Raytheon  Aircraft  Company,  Wichita, 
KS;  Notice  of  Negative  Determination 
Regarding  Application  for 
Reconsideration 

By  application  of  June  13,  2003,  the 
International  Association  of  Machinists 
and  Aerospace  Workers,  District  Lodge 
No.  70,  requested  administrative 
reconsideration  of  the  Department's 
negative  determination  regarding 
eligibility  to  apply  for  Trade  Adjustment 
Assistance  (TAA),  applicable  to  workers 
and  former  workers  of  the  subject  firm. 
The  denial  notice  was  signed  on  May 
14,  2003,  and  published  in  the  Federal 
Register  on  June  3,  2003  (68  FR  33196). 

Pursuant  to  29  CFR  90.18(c) 
reconsideration  may  be  granted  under 
the  following  circumstances: 

(1)  If  it  appears  on  the  basis  of  facts 
not  previously  considered  that  the 
determination  complained  of  was 
erroneous; 

(2)  if  it  appears  that  the  determination 
complained  of  was  based  on  a  mistake 
in  the  determination  of  facts  not 
previously  considered;  or 

(3)  if  in  the  opinion  of  the  Certifying 
Officer,  a  mis-interpretation  of  facts  or 
of  the  law  justified  reconsideration  of 
the  decision. 

The  petition  for  the  workers  of 
Raytheon  Aircraft  Company,  Wichita, 
Kansas  was  denied  because  the 
"contributed  importantly"  group 
eligibility  requirement  of  section  222(3) 
of  the  Trade  Act  of  1974,  as  amended, 
was  not  met.  The  "contributed 
importantly"  test  is  generally 
demonstrated  through  a  survey  of 
customers  of  the  workers'  firm.  The 
survey  revealed  that  none  of  the 
respondents  increased  their  purchases 
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business  jets.  The 
import  small  business 
are  not  separately 
product  line  nor  did  the 
jroduction  to  a  foreign 


The  union  al  eges  that  the  company  is 
importing  com  )onents  for  the  JATAPs 
trainer  planes  |  reduced  at  the  subject 
facility. 

A  company  c  fficial  was  contacted  in 
regard  to  these  ssues.  As  a  result,  it  was 
revealed  that  aj  t  fuses,  ribsets  and 
harnesses  are  b  ;ing  built  by  both  a 
Greek  manufad  urer  and  at  the  Wichita 
facility  for  plan  as  sold  to  both  the  U.S. 
government  an( !  the  Greek  government. 
The  investigatii  n  further  revealed  that 
the  foreign  proc  uction  has  not  affected 
production  leve  Is  at  the  Wichita  facility, 
have  not  result*  din  layoffs  at  the 
subject  facility,  and  represent  a 
negligible  perce  ntage  of  overall  plant 
production. 

The  union  fu)  ther  appears  to  allege 
that  the  compar  y  is  importing  an 
electrical  systen  is  integrator  from  the 
Netherlands,  and  is  importing  other 
components  fro  n  a  foreign  firm  known 
as  Folker  Elmo. 
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Conclusion 


he  company  revealed 
for  the  Hawker 
midsize  jet  that  is 
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ability] 


After  review  o "  the  application  and 
investigative  findings,  I  conclude  that 
there  has  been  n )  error  or 
misinterpretatioi »  of  the  law  or  of  the 
facts  which  wou  d  justify 
reconsideration  <)f  the  Department  of 
Labor's  prior  dec  ision.  Accordingly,  the 
application  is  de  aied. 

Signed  at  Washii  igton,  DC  this  1st  day  of 
August,  2003. 

Elliott  S.  Kushner 

Certifying  Officer,  i  )ivision  of  Trade 
Adjustment  Assisti  nee. 
(FR  Doc.  03-21018 


BILUNG  CODE  4510-30  -P 


Filed  8-15-03;  8:45  am] 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-52,468] 

Union  Underwear  Co.,  Inc.,  a.k.a. 
Fayette  Cotton  Mills,  Inc.,  Fayette,  AL; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  August  5,  2003.  in  response 
to  a  worker  petition  filed  by  a  company 
official  on  behalf  of  workers  at  Union 
Underwear  Co.,  Inc.,  a.k.a.  Fayette 
Cotton  Mills,  Inc.,  Fayette,  Alabama. 

The  petitioning  group  of  workers  is 
covered  by  an  active  certification  issued 
on  May  13,  2002  and  which  remains  in 
effect  (TA-W-41,349).  Consequently, 
further  investigation  in  this  case  would 
serve  no  piupose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington.  DC,  this  6th  day  of 
August.  2003. 

Richard  Church, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  03-21014  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4510-3O-P 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Notice  of  Proposed  New  System  of 
Records  Under  the  Privacy  Act  of  1974 

agency:  Merit  Systems  Protection 
Board. 

ACTION:  Notice  of  New  System  of 
Records. 

SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a,  the  Merit 
Systems  Protection  Board  (Board)  is 
publishing  a  notice  proposing 
establishment  of  a  new  system  of 
records.  This  new  records  system  is  the 
Emergency  Contact  Data  Base  System. 
These  records  are  used  by  Board 
officials  to  identify  individuals  for 
Board  officials  to  contact  in  the  case  of 
an  emergency  involving  the  employee  or 
the  employee's  office.  The  information 
may  also  be  used  to  contact  flexiplace 
employees  working  away  from  Board 
offices  regarding  Board  mission-related 
matters. 

DATES:  This  system  of  records  becomes 
effective  as  proposed,  without  further 
notice,  on  October  17,  2003.  unless 
comments  are  received  which  would 
result  in  a  contrary  determination. 
ADDRESSES:  Comments  may  be  mailed  to 
the  Merit  Systems  Protection  Board, 
Office  of  the  Clerk  of  the  Board,  1615  M 


Street,  NW.,  Washington,  DC  20419,  or 
faxed  to  the  same  address  on  202-653- 
7130.  Electronic  mail  comments  may  be 
sent  via  the  Internet  to  mspb@mspb.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arlin  Winefordner,  Office  of  the  Clerk  of 
the  Board,  202-653-7200. 

Dated:  August  11,2003. 
Bentley  Roberts, 

Clerk  of  the  Board. 

SYSTEM  NAME: 

MSPB/INTERNA1^9,  Emergency 
Contact  Data  Base  System. 

SYSTEM  LOCATION: 

Financial  and  Administrative 
Management,  Merit  Systems  Protection 
Board  (MSPB),  1615  M  Street.  NW., 
Washington,  DC  20419. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Employees  of  MSPB. 

CATEGORIES'OF  RECORDS  IN  THE  SYSTEM: 

The  system  consists  of  information 
about  employees  of  the  Board, 
including:  Name,  organizational  unit, 
work  telephone  nmnber(s),  home  and 
cellular  telephone  number(s)  and  work- 
at-home  schedule  for  employees 
working  on  flexiplace.  It  will  also  have 
the  name,  address,  relationship,  home 
and  office  telephone  number(s),  home 
and  office  cellular  phone  nmnber(s), 
and  home  and  office  e-mail  address  of 
an  individual(s)  to  contact  in  the  event 
of  a  medical  or  other  emergency 
involving  the  employee  or  the 
employee's  office. 

AUTHORtfY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  1204. 

PURPOSE: 

These  records  are  used  by  Board 
officials  to  identify  individuals  for 
Board  officials  to  contact  in  the  case  of 
an  emergency  involving  the  employee  or 
the  employee's  office.  The  information 
may  also  be  used  to  contact  flexiplace 
employees  working  away  fi-om  Board 
offices  regarding  Board  mission  related 
matters. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

These  records  and  information  in 
these  records  may  be  used: 

To  locate  a  person  or  persons  to 
contact  in  the  event  of  an  emergency 
involving  the  individual  and/or  the 
employee's  office. 

To  disclose  information  to  another 
Federal  agency,  to  a  court,  or  a  party  in 
litigation  before  a  court,  or  in  an 
administrative  proceeding  being 
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conducted  by  a  Federal  agency,  either 
when  the  Government  is  a  party  to  a 
judicial  proceeding  or  in  order  to 
comply  with  the  issuance  of  a  subpoena. 

To  disclose  pertinent  information  to 
the  appropriate  Federal,  State,  or  local 
agency  responsible  for  investigation, 
prosecution,  enforcement,  or 
implementation  of  a  statute,  rule, 
regulation,  or  order,  where  the  Board 
becomes  aware  of  an  indication  of  a 
violation  or  potential  violation  of  civil 
or  criminal  law  or  regulation. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  in  Lotus  Notes 
Domino  Server  in  the  HQ  computer 
room,  with  standard  password  access 
security,  connected  to  a  local  area 
network  and  a  wide  eirea  network 
serving  all  offices  of  the  Board. 

RETRIEVABILmr: 

These  records  are  retrieved  by  the 
names  of  the  individuals  on  whom  they 
are  maintained. 

SAFEGUARDS: 

Access  to  these  records  is  limited  to 
persons  whose  official  duties  require 
such  access.  Records  are  protected  from 
unauthorized  access  through  password 
identification  procedures  and  other 
system-based  protection  methods. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  maintained 
as  long  as  the  individual  is  an  employee 
of  the  Board.  Expired  records  will  be 
destroyed  by  deleting. 

SYSTEM  manager: 

Director,  Financial  and 
Administrative  Management,  Merit 
Systems  Protection  Board,  1615  M 
Street,  NW..  Washington.  DC  20419. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  them  should  contact 
the  Clerk  of  the  Board  and  must  follow 
the  MSPB  Privacy  Act  regulations  at  5 
CFR  1205.11  regarding  such  inquiries. 

RECORD  ACCESS  PROCEDURES: 

Individuals  requesting  access  to  their 
records  should  contact  the  Clerk  of  the 
Board.  Such  requests  should  be 
addressed  to  the  Clerk  of  the  Board. 
Merit  Systems  Protection  Board.  1615  M 
St..  NW.,  Washington.  DC  20419. 
Requests  for  access  to  records  must 
follow  the  MSPB  Privacy  Act 
regulations  at  5  CFR  1205.11. 


CONTESTING  RECORD  PROCEDURES: 

MSPB  employees  may  personally 
amend  information  in  these  records  at 
any  time.  Individuals  wishing  to  request 
amendment  of  their  records  under  the 
provisions  of  the  Privacy  Act  should 
contact  the  system  manager.  Individuals 
must  furnish  the  necessary  information 
for  their  records  to  be  located,  identified 
and  updated. 

RECORD  SOURCE  CATEGORIES: 

Information  is  provided  by  the 
individual  who  is  the  subject  of  the 
record. 

Merit  Systems  Protection  Board 

PRIVACY  ACT  STATEMENT 

The  information  provided  for  the 
Emergency  Contact  Data  Base  System  is 
relevant  for  the  Board  to  maintain 
accurate  information  about  its 
employees  which  is  readily  available  to 
managers  to  conduct  human  resoiu-ces 
management  functions,  and  to  locate 
and  inform  employees.  The  information 
collected  will  be  for  internal  Board  use 
only,  unless  a  violation  of  local.  State, 
or  Federal  law  occurs  which  requires  its 
use  by  law  enforcement  agencies,  or 
litigation  in  a  court  of  law  requires 
release  of  information. 
(FR  Doc.  03-20827  Filed  8-15-03;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  SIN  50-628,  STN  50-529,  and 
SIN  50-530] 

Arizona  Public  Service  Company; 
Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  tor  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  NPF-41, 
NPF-51,  and  NPF-74  issued  to  Arizona 
Public  Service  Company  (the  licensee) 
for  operation  of  the  Palo  Verde  Nuclear 
Generating  Station,  Units  1,2,  and  3, 
located  in  Maricopa  County.  Arizona. 

The  proposed  amendments  in  the 
licensee's  application  dated  November 
7,  2002.  as  supplemented  by  letters 
dated  April  25.  July  10.  and  July  30, 
2003.  would  revise  TS  3.2.4.  "Departure 
From  Nucleate  Boiling  Ratio  (DNBR)." 
TS  3.3.1.  "Reactor  Protective  System 
(RPS)  Instrumentation— Operating,"  TS 
3.3.3.  "Control  Element  Assembly 
Calculators  (CEACs)."  and  TS  5.4.1, 
"Administrative  Controls — Procedm-es." 


The  proposed  changes  are  to  Limiting 
Conditions  for  Operation  (LCOs),  LCO 
Actions,  LCO  Surveillance 
Requirements,  and  the  procedures  used 
to  modify  the  core  protection  calculator 
addressable  constants.  The  amendments 
support  the  replacement  of  the  Core 
Protection  Calculator  System  (CPCS). 
The  replacement  CPCS  will  perform 
functionally  identical  safety-related 
algorithms  as  the  existing  CPCS, 
although  on  a  newer  platform,  and  the 
CPCS  design  function  will  remain 
unchanged.  Because  the  replacement 
CPCS  for  each  unit  will  be  installed  in 
refueling  outages  for  the  three  imits  over 
at  least  a  year,  starting  with  the  Unit  2 
fall  2003  outage,  the  licensee  has 
proposed  to  have  the  TSs  contain  both 
the  current  requirements  and  the  new 
requirements  with  the  phrases  "(Before 
CPC  Upgrade)"  and  "(After  CPC 
Upgrade)"  on  the  TSs  to  show  which 
requirements  apply  to  which  case. 

The  application  was  noticed  in  the 
Federal  Register  on  December  10,  2002 
(67  FR  75868)  for  the  changes  to  TSs 
3.2.4.  3.3.1,  and  3.3.3.  Since  that  notice, 
the  licensee  has  submitted  its 
supplemental  letter  dated  July  30.  2003. 
which  provided  an  additional  proposed 
change  to  TS  5.4.1,  "Administrative 
Controls — Procedures."  This  additional 
proposed  change  is  related  to  the 
procedures  used  to  modify  the  CPCS 
addressable  constants. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  title  10 
of  the  Code  of  Federal  Regulations  (10    • 
CFR).  Section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  ft-om  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1 .  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 
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related  functionality  as  the  existing  CPCS. 
The  equipment  will  be  qualified  in 
accordance  with  requirements  described  in 
the  Palo  Verde  UFSAR. 

The  replacement  CPCS  will  perform 
functionally  identical  safety-related 
algorithms  as  the  existing  CPCS,  will  trip  in 
response  to  the  same  inputs  with  equivalent 
accuracy,  and  will  meet  the  same  four 
channel  separation  requirements.  The  only 
significant  area  of  difference  involves  the 
platform.  The  Common  Q  platform  uses  a 
consistent  set  of  qualified  building  blocks 
(Advant  Controllers,  Flat  Panel  Displays, 
Power  Supplies,  and  Communication 
Systems)  that  can  be  used  for  any  safety 
system  application.  For  Palo  Verde  purposes, 
the  only  application  of  this  platform  at  this 
time  will  be  for  use  as  a  CPCS.  The  new 
platform  will  include  improved  human 
factors  and  fault  tolerance  within  each  CPCS 
channel. 

In  summary,  the  replacement  CPCS 
performs  the  same  functions  as  the  existing 
CPCS.  meets  the  qualification  requirements 
of  the  existing  CPCS,  and  meets  the  accuracy 
standards  of  the  existing  CPCS.  Therefore, 
the  proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  above,  .APS  [(the  licensee)] 
concludes  that  the  proposed  amendments(s) 
present  no  significant  hazards  consideration 
under  the  standards  set  forth  in  10  CFR 
50.92(c).  and.  accordingly,  a  finding  of  "no 
significant  hazards  consideration"  is 
justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendments  xmtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period,  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendments  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendments  involve  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  eifter  issuance.  The 
Commission  expects  that  the  need  to 


take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication, 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
Whtte  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  Public  File  Area  Ol  F21, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  17,  2003,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendments 
to  the  subject  facility  operating  licenses 
and  any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for* 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714. 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  and 
available  electronically  on  the  Internet 
at  the  NRC  Web  site  http://www.nrc.gov/ 
reading-rm/doc-collections/cfr/.  If  there 
are  problems  in  accessing  the  dociunent, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic         ' 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
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why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiu«  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 
.  Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendments  uinder  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 


significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendments 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendments. 

U  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  Public  File 
Area  Ol  F21, 11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland,  by  the 
above  date.  Because  of  the  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  tremsmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenteT@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Keimeth  C.  Manne,  Senior 
Attorney,  Arizona  Public  Service 
Company,  P.O.  Box  52034.  MS  7636, 
Phoenix,  Arizona  85072-2034,  attorney 
for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  November  7,  2002, 


as  supplemented  by  letters  dated  April 
25,  J\ily  10,  and  July  30,  2003,  which  is 
available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North,  Public  File  Area  Ol 
F21, 11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
fi-om  the  Agencywide  Documents 
Access  and  Management  System's 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encoimter 
problems  in  accessing  the  docimients 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  301-415^737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  12th  day 
of  August  2003. 

For  the  Nuclear  Regulatory  Commission. 
Jack  Donobew,  ^ 

Senior  Project  Manager.  Section  2,  Project 
Directorate  TV,  Division  of  Licensing  Ptoject 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  03-20996  Filed  8-15-03;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Proposed  Generic  Communication; 
Risk-Informed  Inspection  Guidance  for 
Post-Fire  Safe-Shutdown  Inspections 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  opportimity  for  public 

comment. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Conunission  (NRC)  is  proposing  to  issue 
a  Regulatory'  Issue  Summary  (RIS)  to 
inform  all  holders  of  operating  licenses 
for  nuclear  power  reactors,  except  those 
who  have  permanently  ceased 
operations  and  have  certified  that  fuel 
has  been  permanently  removed  from  the 
reactor  vessel,  of  the  risk-informed 
inspection  guidance  that  will  be  used  by 
NRC  inspectors  to  perform  future  post- 
fire  safe-shutdown  associated  guidance 
inspections.  The  NRC  is  seeking 
comment  fi-om  interested  parties  on  the 
clarity  and  utility  of  the  proposed  RIS 
and  the  draft  technical  input  that  will  be 
used  to  develop  inspection  guidance. 
The  NRC  will  consider  the  comments 
received  in  its  final  evaluation  of  the 
proposed  RIS. 

Tnis  Federal  Register  notice  is 
available  through  the  NRC's 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS)  under 
accession  number  ML032030584. 
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applicable  to  a  specific  NPP  depends  on 
the  plemt's  age,  commitments  made  by 
the  licensee  in  establishing  its  fire 
protection  plan,  and  license  conditions 
regarding  fire  protection.  One  objective 
of  the  fire  protection  requirements  and 
guidance  is  to  provide  reasonable 
assurance  that  fire-induced  failures  of 
associated  circuits  that  could  prevent 
the  operation  or  cause  maloperation  of 
equipment  necessary  to  achieve  and 
maintain  post-fire  safe  shutdown  will 
not  occur.  As  a  part  of  its  fire  protection 
program  each  licensee  performs  an 
associated  circuit  analysis  to  evaluate 
and  protect  against  these  failures. 

Each  NPP  licensee  has  a  post-fire  safe- 
shutdown  program  that  was  reviewed 
and  approved  by  the  NRC  either  as  a 
part  of  the  licensee's  compliance  with 
the  10  CFR  part  50,  appendix  R,  backfit 
or  as  a  part  of  the  initial  operating 
licensing  basis  reviews.  Licensees  are 
required  to  maintain  and  update  this 
analysis  as  a  condition  of  their  operating 
license.  The  NRC  routinely  inspects  the 
post-fire  safe-shutdown  program  as  a 
part  of  the  triennial  fire  protection 
inspection  of  each  licensee. 

Summary  of  the  Issue 

Beginning  in  1997,  the  NRC  staff 
noticed  that  a  series  of  licensee  event 
reports  (LERs)  identified  plant-specific 
problems  related  to  potential  fire- 
induced  electrical  circuit  failures  that 
could  prevent  operation  or  cause 
maloperation  of  equipment  necessary  to 
achieve  and  maintain  hot  shutdown. 
The  staff  documented  these  problems  in 
Information  Notice  99-17,  "Problems 
Associated  With  Post-Fire  Safe- 
Shutdown  Circuit  Analysis."  Based  on 
the  number  of  similar  LERs,  the  NRC 
determined  the  issue  should  be  treated 
generically.  In  1998,  the  NRC  staff 
started  to  interact  with  interested 
stakeholders  in  an  attempt  to 
understand  the  problem  and  develop  an 
'effective  risk-informed  solution  to  the 
circuit  analysis  issue.  Due  to  the 
number  of  different  stakeholder 
interpretations  of  the  regulations,  the 
NRC  decided  to  temporarily  suspend 
the  associated  circuit  portion  of  fire 
protection  inspections.  This  decision  is 
documented  in  an  NRC  memorandum 
fttjm  John  Hannon  to  Gary  Holahan 
dated  November  29,  2000, 
(ML003773142).  NRC  also  issued 
Enforcement  Guidance  Memorandum 
(EGM)  98-002,  Revision  2 
(ML0O3710123}. 

To  address  the  differing 
interpretations  of  the  regulations,  the 
NRC  contracted  Brookhaven  National 
Laboratory  (BNL)  to  develop  a  post  fire 
safe  shutdown  analysis  letter  report 
(ML023430533).  This  draft  letter  report 


provided  a  historical  look  at  the 
essential  elements  of  a  post-fire  safe- 
shutdown  circuit  analysis,  regulatory 
requirements  and  NRC  staff  positions, 
successful  industry  implementations, 
and  guidance  for  risk-informing  the 
associated  circuit  analysis.  During  this 
period,  the  Nuclear  Energy  Institute 
(NEI)  performed  a  series  of  cable 
functionality  fire  tests  to  be  used  in 
NEI's  risk-informed  guidance.  Revision 
D,  the  latest  revision  of  NEI  00-01. 
"Guidance  for  Post-Fire  Safe  Shutdown 
Analysis,"  was  issued  in  early  2003 
(ML023010376).  The  results  of  the  NEI 
cable  functionality  fire  testing  were 
reviewed  by  an  expert  panel.  The 
purpose  of  this  revievv  was  to  develop 
risk  insights  into  the  phenomena  of  fire- 
induced  failures  of  electrical  cables.  The 
Electric  Power  Research  Institute  (EPRI) 
coordinated  this  effort  and  issued  the 
final  report,  "Spurious  Actuation  of 
Electrical  Circuits  Due  to  Cable  Fires: 
Results  of  an  Expert  Elicitation"  (Report 
No.  1006961,  May  2002). 

On  February  19,  2003,  the  NRC 
conducted  a  facilitated,  public 
workshop  in  Rockville,  MD.  The 
purpose  of  the  workshop  was  to  discuss, 
and  gather  stakeholder  input  on, 
proposed  risk-informed  post-fire  safe- 
shutdown  circuit  analysis  inspection 
guidance.  Using  the  above-referenced 
documents  as  backgroimd,  the  goals  of 
the  workshop  were  to  identify: 

(1)  The  most  risk-significant  ■, 
associated  circuit  configiu-ations; 

(2)  other  associated  circuit 
configurations  that  require  further 
research;  and 

(3)  low-risk-significant  associated 
circuit  configiu-ations. 

The  facilitated  workshop  was 
successful  in  meeting  these  goals.  A 
complete  transcript  of  the  meeting  is 
available  in  ADAMS  (ML030620006). 

The  staff  has  completed  drafting  the 
technical  input  that  will  be  used  to  risk- 
inform  inspector  guidance  for  the  most 
risk-significant  associated  circuit 
configurations  (Item  1),  identified  other 
configiurations  that  require  further 
research  (Item  2),  and  performed 
confirmatory  research  to  verify  the  low- 
risk-significant  configurations  (Item  3) 
(ML030780326). 

In  summary,  the  risk-informed 
inspection  guidance  will  concentrate  on 
associated  circuits  whose  failure  could 
cause  flow  diversion,  loss  of  coolant,  or 
other  scenarios  that  could  significantly 
impact  the  ability  to  achieve  and 
maintain  hot  shutdown.  The  inspectors 
will  pay  particular  attention  to  events 
that  occur  in  the  first  hoiu.  Inspectors 
will  consider  credible  fire  scenarios  that 
could  produce  a  thermal  insult  resulting 
in  cable  damage.  The  initial  focus  of  the 
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inspectors  will  be  on  conductor-to- 
conductor  shorts  within  a 
multiconductor  cable,  since  risk  insights 
gained  from  cable  fire  testing 
demonstrated  that  intra-cable  shorting  is 
the  most  probable  cause  of  spurious 
actuations.  Thermoplastic-cable-to- 
thermoplastic  cable  interactions  are  also 
highly  probable  and  should  be 
considered.  To  focus  on  the  most  risk- 
significant  aspects,  inspectors  will 
assume  a  maximum  of  two  concurrent 
spiuious  operations  for  each  scenario 
evaluated.  The  details  of  this  inspection 
are  in  the  attached  draft  inspection 
guidance. 

Backfit  Discussion 

This  RIS  requires  no  action  or  written 
response  and  is,  therefore,  not  a  backfit 
under  10  CFR  50.109.  Consequently,  the 
NRC  staff  did  not  perform  a  backfit 
analysis. 

Federal  Register  Notifications 

For  some  time  the  NRC  staff  has 
worked  with  NEI,  members  of  the 
public,  and  other  stakeholders  to 
develop  the  technical  input  necessary  to 
risk-informed  the  associated  circuit 
inspection  guidance  referenced  in  this 
RIS.  On  February  19,  2003,  the  NRC 
staff  held  a  facilitated  public  workshop 
in  Rockville,  MD,  where  public 
participation  was  solicited.  A  notice  of 
the  workshop  was  published  in  the 
Federal  Register  on  December  27,  2002 
(Vol.  67,  No.  249,  p.  79168). 

The  draft  RIS  including  the  draft 
inspection  guidance  was  published  in 
the  Federal  Register  to  solicit  public 
comments. 

Paperwork  Reduction  Act  Statement 

This  RIS  does  not  request  any 
information  collection. 

Attachment:  Draft  Guidance  for  Risk- 
Informing  NRC  Inspection  of 
Associated  Circuits 

Background 

In  1997,  the  NRC  noticed  that  a 
number  of  licensee  event  reports  (LERs) 
identified  plant-specific  problems 
related  to  potential  fire-induced 
electrical  circuit  failures  that  could 
prevent  operation  or  cause  maloperation 
of  equipment  necessary  to  achieve  and 
maintain  hot  shutdown  in  the  event  of 
a  fire.  The  staff  dociunented  this 
information  in  Information  Notice  99- 
17,  "Problems  Associated  With  Post- 
Fire  Safe-Shutdown  Circuit  Analysis." 
On  November  29,  2000,  inspection  of 
associated  circuits  was  temporarily 
suspended  (ML003773142).  During.this 
period,  the  Nuclear  Energy  Institute 
(NEI)  developed  NEI  00-01,  "Guidance 
for  Post-Fire  Safe  Shutdown  Analysis" 


Rev.  D  (ML023010376).  The  staff 
contracted  Brookhaven  National 
Laboratory  (BNL)  to  develop  a  post-fire 
safe  shutdown  analysis  guidance  letter 
report  (ML023430533).  The  Electric 
Power  Research  Institute  (EPRI) 
assembled  an  expert  panel  and  issued 
"Spiuious  Actuation  of  Electrical 
Circuits  due  to  Cable  Fires:  Results  of  an 
Expert  Elicitation"  (Report  No.  1006961, 
May  2002).  Using  the  above-referenced 
documentation  as  background,  the  NRC 
conducted  a  facilitated  public  workshop 
on  February  19,  2003,  in  Rockville,  MD. 
The  transcript  of  the  meeting  is 
available  in  ADAMS  (ML030620006). 
Based  on  the  information  above, 
especially  the  facilitated  workshop 
discussions,  the  staff  developed  the 
technical  input  for  draft  risk-informed 
inspector  guidance.  This  guidance, 
initially  transmitted  in  a  memorandiun 
to  Cynthia  Carpenter  from  John  Hannon 
dated  March  19.  2003  (ML030780326). 
is  essentially  the  same  as  the  guidance 
provided  below  with  two  notable 
exceptions.  First,  additional  technical  ' 
review  of  the  probability  of  hot-shorts 
indicated  thermoplastic  cable-to-cable 
interactions  should  have  been  located  in 
Bin  1  rather  than  Bin  2.  Second,  the 
statement  "Inspectors  will  not  consider 
the  impact  of  degraded  control  room 
instrumentation  and  indication  circuits 
that  might  confuse  operators  pending 
additional  research"  can  be  easily 
misinterpreted  and  has  been  deleted.  A 
new  section  on  instrumentation  has 
been  added  in  place  of  this  statement. 
These  changes  have  been  made  in  the 
following  guidance. 

Discussion 

The  discussion  summarizes  the 
general  guidance  that  would  be  needed 
to  develop  an  inspection  procedure. 

Basic  Risk  Equation 

The  risk  due  to  associated  circuits  can 
be  evaluated  using  the  following  basic 
risk  equation: 

Risk  =  (fire  frequency)  x  (likelihood  of 
fire  effects  &  cable  attributes  that 

contribute  to  failiue)  x  (likelihood  of 
luidesired  consequences) 

The  three  factors  in  this  equation  are 
defined  as  follows: 

1 .  Fire  Frequency.  The  fire  frequency 
is  based  on  a  statistical  analysis  of  - 
nuclear  power  plant  (NPP)  operating 
experience.  The  fire  protection 
significance  determination  process 
(SDP)  provides  a  method  and  bases  for 
estimating  fire  frequencies  for  plant 
areas.  One  unique  aspect  of  circuit 
analysis  is  the  potential  need  for 
evaluation  of  multiple  areas  (i.e..  areas 


through  which  a  cable  or  common  set  of 
cables  is  routed). 

2.  Likelihood  of  Fire  Effects  Br  Cable 
Attributes  that  Contribute  to  Failure. 
There  needs  to  be  a  credible  fire  threat 
in  the  area  under  review  to  damage  the 
cable  of  concern.  This  threat  may 
consist  of  in  situ  combustibles,  or  the 
actual  or  maximum  allowable  amount  of 
transient  combustibles  as  controlled  by 
plant-specific  procedures,  or  a 
combination  thereof.  The  fire  protection 
SDP  provides  methods  and  bases  for  the 
identification  and  analysis  of  these  fire 
scenarios.  The  NRC  has  published  fire 
dynamics  tools  (i.e.,  Draft  NUREG- 
1805)  which  can  be  used  to  approximate 
the  fire  and  its  effects  when  more  than 
a  qualitative  analysis  is  necesaary.  The 
cable  attributes  should  also  be 
considered  in  assessing  the  likelihood  of 
cable  failure.  Failures  due  to  thermal 
insult  from  the  fire  result  from  heating 
in  the  hot  gas  layer,  immersion  in  the 
plume,  immersion  in  the  flame  zone 
(direct  flame  impingement),  or  radiant 
heating.  All  modes  of  heat  transfer 
should  be  considered  as  appropriate  to 
a  given  fire  scenario. 

A.  Thermoplastic  Cables. 
Thermoplastic  cables  (typically  non- 
IEEE  383  qualified)  should  be  assumed 
to  fail  if  exposed  to  the  hot  gas  layer  or 
plume  temperatiu-es  of  425°F  or  greater 
for  a  minimum  of  5  minutes.  In  the  case 
of  radiant  heat  transfer,  the  cable  should 
be  assumed  to  fail  if  exposed  to  a 
minimum  SkW/m^  for  5  minutes.  When 
a  thermoplastic  cable  is  within  the 
flame  zone  of  the  fire  (direct  flame 
impingement)  or  in  a  cable  tray  that  is 
biuning,  damage  should  be  assumed  to 
occur  in  5  minutes. 

B.  Thermoset  Cables.  Thermoset 
cables  (typically  IEEE  383  qualified) 
should  be  assumed  to  fail  if  exposed  to 
hot  gas  layer  or  plume  temperatures  of 
700°F  or  greater  for  a  minimum  of  10 
minutes.  In  the  case  of  radiant  heat 
transfer,  the  cable  should  be  assumed  to 
fail  if  exposed  to  a  minimum  lOkW/m^ 
for  10  minutes.  When  a  thermoset  cable 
of  concern  is  in  the  flame  zone  of  the 
fire  (direct  flame  impingement),  or  in  a 
cable  tray  that  is  burning,  damage 
should  be  assumed  to  occur  in  10 
minutes. 

C.  Cable  Failure  Modes.  For 
multiconductor  cables  testing  has 
demonstrated  that  conductor-to- 
conductor  shorting  within  the  same 
cable  is  the  most  common  mode  of 
failure.  This  is  commonly  referred  to  as 
"intra-cable  shorting."  It  is  reasonable  to 
assume  that  given  failure,  more  than  one 
conductor-to-conductor  short  will  occur 
in  a  given  cable.  A  second  primary 
mode  of  cable  failure  is  conductor-to- 
conductor  shorting  between  separate 
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D.  Instrumentation  Circuits.  Required 
instnmientation  circuits  are  beyond  the 
scope  of  this  associated  circuits 
gmdance  and  must  meet  the  same 
requirements  as  required  power  and 
control  circuits.  There  is  one  case  where 
an  instrument  circuit  could  potentially 
be  considered  as  an  associated  circuit.  If 
a  fire-induced  failiu^  of  an  instrument 
circuit  could  interfere  with  the  post-fire 
safe-shutdown  capability,  but  not  have 
a  direct  effect  on  systems  and 
equipment  needed  to  achieve  and 
maintain  hot  shutdown,  then  the 
instrument  circuit  may  be  treated  as  an 
associated  circuit  and  handled 
accordingly. 

3.  Likelihood  of  Undesired 
Consequences.  The  inspectors  must 
assess  the  potential  consequence  of  the 
associated  circuit  failure.  The  inspector 
should  review  the  specific  NPP  process 
and  instrumentation  diagrams  (P&IDs)> 
for  flow  diversions,  loss  of  coolant,  or 
other  scenarios  that  could  significantly 
impair  the  NPP's  ability  to  achieve  and 
maintain  hot  shutdown. ^  For  the 
specific  area  under  evaluation,  the 
inspector  may  wish  to  consider 
components  that  could  prevent 
operation  or  cause  maloperation  as  the 
components  of  interest.  When 
considering  the  potential  consequence 
of  such  failures,  the  inspector  should 
also  consider  the  time  at  which  the 
prevented  operation  or  maloperation 
occurs.  Failures  that  impede  hot 
shutdown  within  the  first  hour  of  the 
fire  tend  to  be  most  risk-significant  in  a 
first-order  evaluation.  Consideration  of 
cold  shutdown  circuits  will  be  deferred 
pending  additional  research. 

Items  To  Be  Deferred  at  This  Time, 
Pending  Additional  Research 

The  following  items  are  either 
considered  of  relatively  low  risk 
significance  and/or  are  being  deferred 
pending  additional  research: 

•  Inter-cable  shorting  for  thermoset 
cables  is  considered  to  be  substantially 
less  likely  than  intra-cable  shorting. 
Hence,  the  inspection  of  potential 
spurious  operation  issues  involving 
inter-cable  shorting  for  thermoset  cables 
is  being  deferred  pending  additional 
research. 

•  Inter-cable  shorting  between 
thermoplastic  and  thermoset  cables  is 
considered  less  likely  than  intra-cable 
shorting  of  either  cable  type  or  inter- 
cable  shorting  of  thermoplastic  cables. 
The  inspection  of  spurious  actuation 
issues  involving  inter-cable  shorting 


'  For  NPPs  that  do  not  use  P&lDs,  the  inspector 
will  have  to  gather  the  same  information  from  flow 
diagrams  and  cable  routing/logic  diagrams. 

^  Hot  shutdown  is  defined  in  the  NPP  technical 
specifications. 


between  thermoplastic  and  thermoset 
cables  is  therefore  being  deferred 
pending  additional  research. 

•  Pending  further  research,  inspectors 
will  not  consider  configurations 
involving  three  or  more  concurrent 
spurious  operations  involving  more 
than  three  cables. 

•  Recent  testing  strongly  suggests  that 
a  control  power  transformer  (CPT)  in  a 
control  circuit  can  substantially  reduce 
the  likelihood  of  spurious  operation. 
The  power  output  of  the  CIT  relative  to 
the  power  demands  of  the  controlled 
device(s)  appears  critical.  Pending 
additional  research,  inspectors  may 
defer  the  consideration  of  multiple  (i.e.," 
two  or  more)  conciu-rent  spurious 
operations  due  to  control  cable  failures 
if  they  can  verify  that  the  power  to  each 
impacted  control  circuit  is  supplied  via 
a  CPT  with  a  power  capacity  of  no  more 
than  150%  of  the  power  required  to 
supply  the  control  circuit  in  its  normal 
modes  of  operation  (e.g.,  required  to 
power  one  actuating  device  and  any 
circuit  monitoring  or  indication 
features). 

•  Recent  testing  strongly  suggests  that 
fire-induced  hot  shorts  will  likely  self- 
mitigate  (e.g.,  short  to  groimd)  after 
some  limited  period  of  time.  Available 
data  remains  sparse,  but  there  are  no 
known  reports  of  a  fire-induced  hot 
short  that  lasted  more  than  20  minutes. 
This  is  of  particular  importance  to 
devices  such  as  air-operated  valves 
(AOVs)  or  pressure-operated  relief 
valves  (PORVs)  which  return  to  their  de- 
energized  position  upon  mitigation  of  a 
hot  short  cable  failure.  Pending  further 
research,  inspectors  should  defer  the 
consideration  of  such  faults  if  they  can 
verify  that  a  spurious  operation  of  up  to 
20  minutes  duration  will  not 
compromise  the  ability  of  the  plant  to 
achieve  hot  shutdown. 

Items  Not  To  Be  Considered  at  This 
Time  in  Inspections 

The  following  items  are  considered  of 
very  low  likelihood  and/or  low  risk,  and 
will  not  be  considered  in  the  risk- 
informed  inspection  process: 

•  Open  circuit  (or  loss  of  conductor 
continuity)  conductor  failures  will  not 
be  considered  as  an  initial  mode  of 
cable  failiue.  Note  that  cable  shorting 
(e.g.,  a  short  to  ground)  may  result  in  an 
open  circuit  fault  due  to  the  tripping  of 
circuit  protection  features. 

•  Inter-cable  short  circuits  involving 
the  conductors  of  an  armored  cable  will 
not  be  considered.  Such  failiu^s  are 
considered  virtually  impossible  unless 
the  short  involves  the  cable's  grounded 
armoring. 

•  Inter-cable  short  circuits  involving 
the  conductors  of  one  cable  within  a 
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conduit  and  the  conductors  of  any  other 
cable  outside  the  conduit  will  not  be 
considered.  As  with  armored  cables, 
such  faults  are  considered  virtually 
impossible.  Note  that  intra-cable 
shorting  for  thermoplastic  or  thermoset 
cables  and  inter-cable  shorting  between 
thermoplastic  cables  inside  a  common 
conduit  are  possible. 

•  Inspectors  will  not  consider 
multiple  high-impedance  faults  on  a 
common  power  supply.  Although  such 
faults  have  been  considered  using 
deterministic  methods  for  critical  safe- 
shutdown  circuits,  such  faults  are 
considered  of  very  low  likelihood  and 
often  can  be  readily  overcome  by 
manual  operator  actions. 

•  Inspectors  will  not  consider  three- 
phase,  proper-polarity  hot  short  power 
cable  failures.  In  theory,  such  failures 
could  cause  a  three-phase  device  to 
spuriously  operate.  However,  such 
failures  are  considered  of  very  low 
likelihood  because  the  three  distinct 
phases  of  power  would  have  to  align  in 
the  proper  phased  sequence  to  operate. 
Note  that  three-phase  devices  may  still 
be  subject  to  spurious  operations  due  to 
faults  in  their  related  control  and/or 
instnmientation  circuits. 

•  Inspectors  will  not  consider 
multiple  proper-polarity  hot  shorts 
leading  to  the  spurious  operation  of  a 
DC  motor  or  motor-operated  device 
when  the  postulated  failures  involve 
only  the  DC  device's  power  cables  (e.g., 
those  cables  that  run  from  the  motor 
control  center  (MCC)  to  the  device). 
Such  failures  are  considered  unlikely 
because  a  shunt  and  a  field  require  five 
separate  conductors  to  have  the  correct 
polarity  and  sequence  in  order  to 
operate.  DC  devices  may  still  be  subject 
to  spurious  actuation  given  failures  in 
their  control  and/or  instrument  circuits. 

Summary 

In  summary,  the  inspectors  should 
focus  on  associated  circuits  whose 
failure  could  cause  flow  diversion,  loss 
of  coolant,  or  other  scenarios  that  could 
significantly  impair  the  ability  to 
achieve  and  maintain  hot  shutdown, 
paying  particular  attention  to  those 
events  that  occur  in  the  first  hour.  The 
inspectors  should  be  able  to  develop 
credible  fire  scenarios  that  could 
produce  a  thermal  insult  resulting  in 
cable  damage.  The  inspectors  should 
focus  on  conductor-to-conductor  shorts 
within  a  multiconductor  cable,  since 
risk  insights  gained  from  cable  fire 
testing  have  demonstrated  that  intra- 
cable  shorting  is  the  most  probable 
cause  of  spurious  actuations.  The 
inspectors  should  also  consider  inter- 
cable  shorting  between  thermoplastic 
cables.  The  inspectors  should  assume  a 


maximum  of  two  concurrent  spxmous 
operations  for  each  scenario  evaluated. 

End 

Docimients  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records-will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/NRC/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  you  have  problems  in 
accessing  the  documents  in  ADAMS, 
contact  the  NRC  Public  Document  Room 
(PDR)  reference  staff  at  1-800-397-4209 
or  301-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  11th  day 
of  August,  2003. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Beckner, 

Chief,  Reactor  Operations  Branch.  Division 
of  Inspection  Program  Management.  Office 
of  Nuclear  Reactor  Regulation. 
(FR  Doc.  03-20994  Filed  8-15-03:  8:45  am) 
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SECURITIES  AND  EXCHANGE  ^' 

COMMISSION 

[Investment  Company  Act  Release  No. 

26147:812-12955] 

The  Managers  Funds,  at  al.;  Notice  of 
Application 

August  12.  2003. 

AGENCY:  Seciuities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  an  exemption 
from  section  15(a)  of  the  Act  and  rule 
18f-2  under  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 

seek  to  amend  a  prior  order  that  permits 

applicants  to  enter  into  and  materially 

amend  investment  advisory  agreements 

with  sub-advisers  without  shareholder 

approval. 

APPLICANTS:  The  Managers  Funds, 

Managers  Trust  I,  Managers  Trust  II  and 

The  Managers  Funds  LLC. 

FIUNG  DATES:  The  application  was  filed 

on  April  8,  2003  and  amended  on  July 

31,2003. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 

order  granting  the  application  will  be 

issued  unless  the  Commission  orders  a 

hefuing.  Interested  persons  may  request 

a  hearing  by  writing  to  the 

Commission's  Secretary  and  serving 


applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5-.30  p.m.  on  September  8,  2003.  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Applicants,  40  Richards 
Avenue.  Norwalk,  CT  06854. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Yoder,  Attorney-Adviser,  at  (202)  942- 
0544,  or  Mary  Kay  Freeh,  Branch  Chief, 
at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summarj'  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  On  October  11,  1995,  the 
Commission  issued  an  order  (The  "Prior 
Order")  to  The  Managers  Fimds  and  The 
Managers  Funds  LLC,  formerly  The 
Managers  Funds,  L.P.  (the  "Manager"),' 
under  section  6(c)  of  the  Act  granting  an 
exemption  from  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act.^  The  Prior 
Order  permits  the  Manager,  on  behalf  of 
each  series  of  The  Managers  Funds 
(each,  a  "Fund'T,  to  enter  into  and 
materially  amend  investment  advisory 
agreements  with  sub-advisers  (each  a 
"Sub-Adviser"  and,  collectively,  the 
"Sub-Advisers")  without  receiving 
shareholder  approval. 

2.  Applicants  seek  to  amend  the  Prior 
Order  to  extend  the  exemptive  relief 
granted  under  the  Prior  Order  to 
Managers  Trust  I  and  Managers  Trust  11 
and  each  of  their  series  (included  in  the 
term  "Fund").  Applicants  also  request 
that  the  relief  be  extended  to  any  other 
existing  or  future  registered  open-end 
management  investment  company  or 
series  thereof  that  (a)  Is  advised  by  the 
Manager  or  any  entity  controlling, 
controlled  by,  or  under  common  control 


'  The  Managers  Funds  LLC,  a  Delaware  limited 
liability  company  which  serves  as  investment 
adviser  to  each  of  the  named  applicants,  is  the 
successor  to  the  business  of  The  Managers  Funds, 
L.P..  a  Delaware  limited  partnership,  effective  April 
1,1999. 

^Investment  Company  Act  Release  Nos.  21354 
(Sept.  13. 1995}  (notice)  and  21412  (Oct  11,  1995) 
(order). 
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with  the  Manager  (included  in  the  term 
"Manager"),  (p)  uses  the  multi-manager 
structure  described  in  the  application 
for  the  Prior  C  rder,  and  (c)  complies 
with  the  term!  and  conditions  of  the 
Prior  Order,  a<  amended  by  the 
requested  ord<  r  (included  in  the  term 
"Fund"). '  If  tl  e  name  of  any  Fund 
contains  the  n  rnie  of  a  Sub-Adviser,  the 
name  of  the  M  inager  will  precede  the 
name  of  the  Si  b-Adviser. 


3.  ApplicanI  s 
granting  the 
subject  to  the 
Order,  except 
the  Prior  Orde 
follows  to  reflqct 
precedent: 

3.  Within  90jdays 
new  Sub-Advi 
furnish  shareh  )lders 
Fund  all  infonp 
Sub-Adviser 


agree  that  any  order 
rehuested  relief  will  be 
(  onditions  in  the  Prior 
hat  conditions  3  and  4  of 
will  be  modified  as 
recent  Commission 


that 


a  proxy  statement 
condition,  the 
shareholders  o 
with  an  inform  iti 
the  requiremer  ts 
Schedule  14C, 
14A  under  the 
of  1934. 


4.  Each  Func ' 
disclose  the 
effect  of  the 
addition,  each 
as  employing 
described  in 
prospectus  wi 
that  the  Manage  r 
responsibility, 
the  Trustees,  to 
Advisers  and 
termination  ant 


thi 


For  the  Comm 
Investment 
authority. 


Jill  M.  Peterson. 

Assistant  Secretaty. 
[FR  Doc.  03 
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of  the  applicable 
ation  about  the  new 
would  be  included  in 
To  meet  this 
Manager  will  provide 
the  applicable  Fund 
on  statement  meeting 
of  Regulation  14C, 
ind  Item  22  of  Schedule 
5ecm-ities  Exchange  Act 


ex:  stence, 
rec  nested 


tlie: 


s  prospectus  will 

substance,  and 
order.  In 
und  will  hold  itself  out 
management  structiu-e 
application.  The 
prominently  disclose 
has  ultimate 
I  ubject  to  oversight  by 
oversee  the  Sub- 
re  commend  their  hiring, 
replacement. 


i  ision,  by  the  Division  of 
Mana  ;ement,  under  delegated 


2095  5  Filed  8-15-03;  8:45  am] 


^ 


^The  Managers  Fi^ds 
Managers  Trust  II  an 
intend  to  rely  on  the  requested 


,  Managers  Trust  I  and 
Lhe  only  entities  that  currently 
order. 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-48318;  File  No.  S7-24-89] 

Joint  Industry  Plan;  Solicitation  of 
Comments  and  Order  Granting 
Summary  Effectiveness  to  Request  to 
Extend  Operation  of  the  Reporting 
Plan  for  Nasdaq-Listed  Securities 
Traded  on  Exchanges  on  an  Unlisted 
Trading  Privilege  Basis,  Submitted  by 
the  National  Association  of  Securities 
Dealers,  Inc.,  the  Boston  Stock 
Exchange,  Inc.,  the  Chicago  Stock 
Exchange,  Inc.,  the  Cincinnati  Stock 
Exchange,  Inc.,  the  Pacific  Exchange, 
Inc.,  the  American  Stock  Exchange 
LLC,  and  the  Philadelphia  Stock 
Exchange,  Inc. 

August  12.  2003. 

I.  Introduction  and  Description 

On  August  8.  2003,  the  Cincinnati 
Stock  Exchange,  Inc.  ("CSE")  on  behalf 
of  itself  and  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"),  the 
American  Stock  Exchange  LLC 
("Amex"),  the  Boston  Stock  Exchange, 
Inc.  ("BSE"),  the  Chicago  Stock 
Exchange,  Inc.  ("CHX").  the  Pacific  ' 
Exchange.  Inc.  ("PCX"),  and  the 
Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  (hereinafter  referred  to 
collectively  as  "Participants").'  as 
members  of  the  operating  committee 
("Operating  Committee"  or 
"Committee")  of  the  Plan  submitted  to 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
a  request  to  extend  the  operation  of  the 
Plan  and  also  to  extend  certain 
exemptive  relief  as  described  below.2 

The  Nasdaq  UTP  Plan  governs  the 
collection,  processing,  and 
dissemination  on  a  consolidated  basis  of 
quotation  and  last  sale  information  for 
each  of  its  Participants.  This 
consolidated  information  informs 
investors  of  the  current  quotation  and 
recent  trade  prices  of  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  securities.  It 
enables  investors  to  ascertain  from  one 
data  soiut:e  the  current  prices  in  all  the 
markets  trading  Nasdaq  securities.  The 
Plan  serves  as  the  required  transaction 
reporting  plan  for  its  Participants, 
which  is  a  prerequisite  for  their  trading 


'  The  CSE  was  elected  chair  of  the  Operating 
Committee  for  the  Joint  Self-Regulatory 
Organization  Plan  Governing  the  Collection, 
Consolidation  and  Dissemination  of  Quotation  and 
Transaction  Information  for  Nasdaq-Listed 
Securities  Traded  on  Exchanges  on  an  Unlisted 
Trading  Privilege  Basis  ("Nasdaq  UTP  Plan"  or 
"Plan")  by  the  Participants. 

2  See  letter  from  Jeffrey  T.  Brown,  Chairman.  Plan 
Operating  Committee,  to  Jonathan  G.  Katz. 
Secretary,  Commission,  dated  August  8,  2003. 


,  Nasdaq  securities.  Currently,  the  Plan  is 
scheduled  to  expire  on  August  19,  2003. 

This  order  grants  summary 
effectiveness,  pursuant  to  Rule  llAaS- 
2(c)(4)  under  the  Securities  Exchange 
Act  of  1934  ("Act"),3  to  the  request  to 
extend  operation  of  the  Plan  and  to  the 
request  to  extend  certain  exemptive 
relief  ("Date  Extension").'*  Pursuant  to 
Rule  llAa3-2(c)(4)  under  the  Act.^  the 
Date  Extension  will  be  effective 
summarily  upon  publication  in  the 
Federal  Register  on  a  temporary  basis 
not  to  exceed  120  days. 

n.  Exemptive  Relief 

While  both  Nasdaq  and  the  NASD 
operate  xmder  the  umbrella  of  a  single 
Plan  Participant,  the  submission  of  two 
distinct  best  bids  and  offers  ("BBOs") 
could  be  deemed  inconsistent  with 
Section  VI.C.l  of  the  Plan."  Pursuant  to 
the  13  th  Amendment  of  the  Plan  and 
Rule  llAa3-2(a).7  Nasdaq  cannot  be 
granted  Plan  Participant  status  until  it  is 
registered  as  a  national  securities 
exchange.  While  Nasdaq  submits  a 
distinct  BBO  from  the  NASD  and  until 
Nasdaq  is  registered  as  a  national 
securities  exchange,  the  NASD  will 
submit  quotes  to  the  Plan's  Securities 
Information  Processor  ("SIP")  in  a 
manner  different  than  specified  in 
Section  VI.C.l.  of  the  Plan  and,  thus,  in 
conflict  with  Commission  Rule  1 1  Aa3- 
2(d).« 


M7  CFR  240.1  lAa3-2(c)(4). 
<  As  discussed  in  the  order  granting  partial 
temporary  approval  of  Amendment  No.  13  to  the 
Plan,  see  Securities  Exchange  Act  Release  No. 
46729  (October  25,  2002).  67  FR  66685  (November 
1,  2002)  ("Partial  Approval"),  proposed 
amendments  to  the  Plan  had  been  segregated  into 
four  categories:  (1)  Category  1,  "Effective  Upon 
Nasdaq's  Exchange  Registration;"  (2)  Category  2, 
"Effective  Upon  launch  of  the  Internal  SIP;"  (3) 
Category  3,  "Effiecfive  Upon  End  of  Parallel 
Period — Elimination  of  the  Legacy  SIP;"  and  (4) 
Category  4.  "Timing  Not  An  Issue."  Through  the 
Partial  Approval,  the  Commission  approved  the 
Category  2.  3,  and  4  amendments  on  a  pliot  basis, 
but  did  not  approve  the  Category  1  amendments. 
Therefore,  the  Plan  the  Conunission  extends  today 
is  the  Plan,  as  modified,  by  all  changes  previously 
approved.  In  the  Partial  Approval,  the  Commission 
explicitly  noted  its  intention  to  address  the 
Category  1  amendments  through  separate  action 
when  the  Commission  acts  on  the  Nasdaq  exchange 
registration  application.  This  order  does  not 
approve  the  Category  1  amendments  and  the 
Commission  reiterates  its  intent  to  act  upon  the 
Category  1  amendments  through  separate  action  in 
conjunction  with  the  Nasdaq  exchange  registration 
application. 

5 17  CFR  240.11Aa3-2(c)(4). 

«  Section  VI.C.l.  of  the  Plan,  as  approved  by  the 
Operating  Committee  in  the  13th  Amendment, 
states  that  "(tlhe  Processor  shall  disseminate  on  the 
UTP  Quote  Data  Feed  the  best  bid  and  offer 
information  supplied  by  each  Participant,  including 
the  NASD  *   •   *." 

'17  CFR  240.1  lAa3-2(a). 

•  17  CFR  240.11Aa3-2(d).  Commission  Rule 
llAa3-2(d)  requires  a  self-regulatory  organization 
participant  of  national  market  system  plan  to 
comply  with  the  terms  of  that  plan. 
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As  discussed  at  length  in  the  notice  of 
the  13th  Amendment,"  the  Commission 
had  determined  to  relieve  the  potential 
conflict  among  the  SuperMontage 
approval  order. i°  Rule  llAa3-2,"  and 
the  Plan,  by  granting  the  NASD  an 
exemption  under  Rule  llAa3-2(f)i2 
from  compliance  with  Section  VI.C.l.  of 
the  Plan  as  required  by  Rule  llAaS- 
2(d)i3  until  such  time  as  Nasdaq  is 
registered  as  a  national  securities 
exchange.  The  Plan  Participants  have 
requested  an  extension  of  such 
exemptive  relief. 

m.  Discussion 

The  Commission  finds  that  extending 
the  operation  of  the  Plan  is  consistent 
with  the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder,  and, 
in  particular,  section  12(f)  ^*  and  section 
llA{a)(l)"  of  the  Act  and  Rules  llAa3- 
1  and  llAa3-2  thereunder.'^  Section 
llA  of  the  Act  directs  the  Commission 
to  facilitate  the  development  of  a 
national  market  system  for  securities, 
"having  due  regard  for  the  public 
interest,  the  protection  of  investors,  and 
the  maintenance  of  fair  and  orderly 
markets,"  and  cites  as  an  objective  of 
that  system  the  "fair  competition  *  *  * 
between  exchange  markets  and  markets 
other  than  exchange  markets."  '^  When 
the  Commission  first  approved  of  the 
Plan  on  a  pilot  basis,  it  found  that  the 
Plan  "should  enhance  market  efficiency 
and  fair  competition,  avoid  investor 
confusion,  and  facilitate  surveillance  of 
concurrent  exchange  and  OTC 
trading."  '^  The  Plan  has  been  in 
existence  since  1990  and  Participants 
have  been  trading  Nasdaq  secmities 
under  the  Plan  since  1993. 

The  Commission  finds  that  extending 
the  operation  of  the  Plan  through 
summary  effectiveness  furthers  the  goals 


^See  Securities  Exchange  Act  Release  No.  46139 
(June  28,  2001  Isicj),  67  FR  44888  (Tilly  5,  2002) 
.  ("13th  Amendment  Notice"). 

'0  See  Securities  Exchange  Act  Release  No.  43863 
(January  19,  2001),  66  FR  8020  (January  26,  2001). 

>>  17  CFR  240.1  lAa3-2. 

>2  17CFR240.11Aa3-2(f). 

'?  17  CFR  240.11Aa3-2(d). 

i*  15  U.S.C-  781(f).  The  Commission  finds  that 
extending  the  Plan  is  consistent  with  fair  and 
orderly  markets,  the  protection  of  investors  and  the 
public  interest,  and  othervvfise  in  furtherance  of  the 
purposes  of  the  Act.  The  Commission  has  taken  into 
account  the  public  trading  activity  in  securities 
traded  pursuant  to  the  Plan,  the  character  of  the 
trading,  the  impact  of  the  trading  of  such  securities 
on  existing  markets,  and  the  desirability  of 
removing  impediments  to.  and  the  progress  that  has 
l>een  made  toward  the  development  of  a  national 
market  system. 

'5  15  U.S.C.  78k-l(a)(l). 

'6  17  CFR  240.11Aa3-l  and  17  CFR  240.JlAa3- 
2. 

"  15  U.S.C.  78k-l(a). 

'*  See  Securities  Exchange  Act  Release  No.  28146 
(June  26,  1990),  55  FR  27917  Ouly  6,  1990). 


described  above  by  preventing  the 
lapsing  of  the  sole  effective  transaction 
reporting  plan  for  Nasdaq  securities 
traded  by  exchanges  pursuant  to 
unlisted  trading  privileges.  The 
Commission  believes  that  the  Plan  is 
currently  a  critical  component  of  the 
national  market  system  and  that  the 
Plan's  expiration  would  have  a  serious, 
detrimental  impact  on  the  further 
development  of  the  national  market 
system. 

The  Commission  also  finds  that  it  is 
appropriate  to  grant  summary 
effectiveness  to  the  request  to  extend  the 
exemption  under  Rule  llAa3-2(f)  '^ 
from  compliance  with  Section  VI.C.l.  of 
the  Plan  as  required  by  Rule  llAa3- 
2(d). 20  The  Commission  believes  that 
the  Plan  is  a  critical  component  of  the 
national  market  system  and  that  the 
requested  exemptive  relief  is  necessary 
to  assure  the  effective  operation  of  the 
Plan.  The  Commission  believes  that  the 
requested  exemptive  relief  extension  is 
consistent  with  the  Act,  the  Rules 
thereunder,  and,  specifically,  with  the 
objectives  set  forth  in  sections  12(f)  and 
llA  of  the  Act  21  and  Rules  llAa3-l 
and  llAa3-2  thereunder.22 

rV.  Solicitation  of  Comments 

The  Commission  seeks  general 
comments  on  the  extension  of  the 
operation  of  the  Plan  and  the  extension 
of  exemptive  relief.  Interested  persons 
are  invited  to  submit  written  data, 
views,  and  arguments  concerning  tha 
foregoing,  including  whether  the 
proposal  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the  proposal 
between  the  Commission  and  any 
person,  other  than  those  that  may  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  the  amendment  will 
also  be  available  for  inspection  ind 
copying  at  the  Office  of  the  Secretary  of 
the  Committee,  currentiy  located  at  the 
CSE.  One  Financial  Place.  440  South 
LaSalle  St.,  Suite  2600,  Chicago,  IL 
60126.  All  submissions  should  refer  to 


File  No  S7-24-89  and  be  submitted  by 
September  8,  2003. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
sections  12(f)  and  llA  of  the  Act  23  and 
paragraph  (c)(4)  of  Rule  llAa3-2  ^^ 
thereimder,  that  the  operation  of  the 
Plan  be,  and  hereby  is,  extended  and 
that  certain  exemptive  relief  also  be 
extended  both  for  a  period  not  to  exceed 
120  days  from  the  date  of  publication  of 
this  Date  Extension  in  the  Federal 
Register. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^* 

lill  M.  Peterson, 

Assistant  Secretary. 

(FR  Doc.  03-21035  Filed  8-15-03;  8:45  am] 
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SECURITIES  AND  EXCHANGE 

COMMISSION 

[Release  No.  34-48295:  File  No.  SR-CSE- 
2003-08] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Cincinnati  Stock  Exchange,  Inc. 
Relating  to  Its  Schedule  of  Fees 

August  7,  2003. 

Pursuant  to  Section  19(b)(1)  of  the 
Secm-ities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  21. 
2003.  the  Cincinnati  Stock  Exchange, 
Inc.  ("CSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  the 
CSE  has  prepared.  The  CSE  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due.  fee,  or 
other  charge  imposed  by  the  Exchange 
under  Section  19(b){3)(A)(ii)  of  the  Act.a 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
amend  its  schedule  of  fees  to  address 
recent  developments  in  the  cost  of  doing 


'9 17  CFR  240.11Aa3-2(f). 

20  17  CFR  240.11Aa3-2(d). 

"15  U.S.C.  781(f)  and  15  U.S.C.  78k-l. 

"17  CFR  240.11Aa3-l  and  llAa3-2. 


"  15  use.  781(f)  and  15  U.S.C  78k-l. 

"  17  CFR  240.1  lAa3-2(c)(4). 

"17  CFR  200.30-3(a)(27). 

>  15  U.S.C.  78s(b)(l). 

»17CFR240.19b--l. 

3 15  U.S.C.  78s(b)(3)(A)(u). 
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Lamie.  Assistant  (^eral 
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Counsel.  CSE  and  Ian  K. 
Commission  (August  5.  2003). 


11.10(A),  Designated  Dealer  Issue/Book 
Fees.  Subsection  (m)  currently  provides 
that  Designated  Dealers  will  be  charged 
a  monthly  book  fee  of  $25  per  each  of 
the  first  150  issues,  $15  for  each  of  the 
next  150  issues,  $10  for  each  of  the  next 
200  issues,  and  $1  for  each  remaining 
issue.  The  amended  rule  will  provide 
that  Designated  Dealers  will  now  be 
charged  $30,  $20,  $15  and  $2  per  each 
of  the  respective  increments.  The 
second  proposed  rule  change  amends 
subsection  (o)  to  CSE  Rule  11.10(A), 
Technology  Fee.  Subsection  (o) 
currently  provides  that  every  member  be 
assessed  a  fee  of  $750  per  month  to  help 
offset  technology  expenses  incurred  by 
the  Exchange.  The  amended  rule  will 
provide  that  members  be  charged  $1,250 
per  month.  The  third  proposed  rule 
change  amends  subsection  (r)  to  CSE 
Rule  11.10(A),  Workstation  Fee. 
Subsection  (r)  currently  provides  that 
every  member  using  the  Exchange 
Workstation  be  assessed  a  fee  of  $500 
per  device  per  month.  The  amended 
rule  will  provide  that  members  using 
the  Workstation  will  now  be  charged 
$750  per  device  per  month. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act  in  general, ^  and 
Section  6fb)(4) "  in  particular,  in  that  it 
is  designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  Exchange  members 
on  a  pro  rata  basis. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CSE  does  not  believe  that  the 
proposed  fee  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  EfiTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)oftheAct7and      - 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,"  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  CSE.  At  any  time  within. 


MSU.S.C.  78f(b). 
» 15  U.S.C.  78f[b)(4). 
'15U.S.C.  78s(b)(3)(A)(u). 
«17CFR240.19b-4(f)(2). 


60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  simMnarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission,  - 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  wnritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CSE.  All 
submissions  should  refer  to  file  number 
SR-CSE-2003-08  and  should  be 
submitted  by  September  8,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Jill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  03-20957  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  8010-01 -P 


DEPARTMENT  OF  STATE 

[Public  Notice  4409] 

Notice  of  Meeting;  United  States 
International  Telecommunication 
Advisory  Committee  Information 
Meeting  on  the  World  Summit  on  the 
Information  Society  and  the  U.S. 
Preparatory  Process 

The  Department  of  State  aimounces  a 
meeting  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  (IT AC).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  matters  related  to  telecommunication 
and  information  policy  matters  in 
preparation  for  international  meetings 


917  CFR  200.30-3(aMl2). 
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pertaining  to  telecommunication  and 
information  issues. 

The  IT  AC  will  meet  to  discuss  the 
matters  related  to  the  World  Summit  on 
the  Information  Society  (WSIS),  which 
will  take  place  in  December  2003, 
including  U.S.  preparations  for  the 
WSIS.  The  meeting  will  take  place  on 
September  10,  2003  from  10:30  am  to  12 
pm  at  the  Historic  National  Academy  of 
Science  Building.  The  National 
Academy  of  Sciences  is  located  at  2100 
C  St.  NW.,  Washington,  DC. 

Members  of  die  public  are  welcome  to 
participate  and  may  join  in  the 
discussions,  subject  to  the  discretion  of 
the  Chair.  Persons  planning  to  attend 
this  meeting  should  send  the  following 
data  by  fax  to  (202)  647-7407  or  email 
to  worsleydm@state.gov  not  later  than 
24  hours  before  the  meeting:  (1)  Name 
of  the  meeting,  (2)  your  name,  and  (3) 
organizational  affiliation.  A  valid  photo 
ID  must  be  presented  to  gain  entrance  to 
the  National  Academy  of  Sciences 
Building.  Directions  to  the  meeting 
location  may  be  obtained  by  calling  the 
ITAC  Secretariat  at  (202)  647-2592  or 
email  to  ivorsyeydm@state.gov. 

Dated:  August  11,  2003. 
Anne  Jillson, 

Foreign  Affairs  Officer,  Department  of  State. 
[FR  Doc.  03-21051  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4710-07-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Trade  Policy  Staff  Committee;  Public 
Comments  on  the  Caribbean  Basin 
Economic  Recovery  Act  and  the 
Caribbean  Basin  Trade  Partnership 
Act:  Report  to  Congress 

agency:  Office  of  the  United  States 

Trade  Representative. 

ACTION:  Notice  and  request  for  public 

comment. 

summary:  The  Trade  Policy  Staff 
Committee  (TPSC)  is  seeking  the  views 
of  interested  parties  on  the  operation  of 
the  Caribbean  Basin  Economic  Recovery 
Act  (CBERA),  as  amended  by  the 
Caribbean  Basin  Trade  Partnership  Act 
(CBTPA)  (19  U.S.C.  2701  et  seq.). 
Section  212(f)  of  the  CBERA,  as 
amended,  requires  the  President  to 
submit  a  report  to  Congress  regarding 
the  operation  of  the  CBERA  and  CBTPA 
(together  commonly  referred  to  as  the 
Caribbean  Basin  Initiative,  or  CBI)  on  or 
before  December  31,  2001,  and  every 
two  years  thereafter.  The  TPSC  invites 
written  comments  concerning  the 
operation  of  the  CBI,  including 
comments  on  the  performance  of  each 


CBERA  and  CBTPA  beneficiary  country, 
as  the  case  may  be,  under  the  criteria 
described  in  sections  212(b),  212(c),  and 
213(b)(5)(B)  of  the  CBERA,  as  amended. 
ADDRESSES:  Submit  comments  by 
electronic  mail  (e-mail)  to 
FR0086@ustr.gov.  If  unable  to  submit 
comments  by  e-mail,  contact  Office  of 
the  Americas,  Office  of  the  United 
States  Trade  Representative  (USTR),  600 
17th  Street,  NW.,  Room  223, 
Washington,  DC  20508,  at  (202)  395- 
6135. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrea  Gash  Durkin,  Director  for 
Central  America  and  the  Caribbean, 
Office  of  the  Americas,  Office  of  the 
United  States  Trade  Representative 
(USTR),  600  17th  Street,  NW.,  Room 
223,  Washington,  DC  20508.  The 
telephone  number  is  (202)  395-6135 
and  the  facsimile  number  is  (202)  395- 
9675. 

SUPPLEMENTARY  INFORMATION:  Interested 
parties  are  invited  to  submit  comments 
on  any  aspect  of  the  program's 
operation,  including  the  performance  of 
CBERA  and  CBTPA  beneficiary 
countries,  as  the  case  may  be,  under  the 
criteria  described  in  sections  212(b), 
212(c),  and  213(b)(5)(B)  of  the  CBERA, 
as  amended,  and  provided  below.  Other 
issues  to  be  examined  in  this  report 
include:  the  CBI's  effect  on  the  volume 
and  composition  of  trade  and 
investment  between  the  United  States 
and  the  Caribbean  Basin  beneficiary 
countries;  its  effect  in  advancing  U.S. 
trade  policy  goals  as  set  forth  in  the 
CBTPA. 

The  following  countries  are  the 
current  beneficiaries  of  the  CBI.  All  are 
both  CBERA  and  CBTPA  beneficiary 
coimtries:  Antigua  and  Barbuda,  Aruba, 
Bahamas,  Barbados.  Belize,  Costa  Rica, 
Dominica,  Dominican  Republic,  El 
Salvador,  Grenada,  Guatemala,  Guyana, 
Haiti,  Honduras,  Jamaica,  Montserrat, 
Netherlands  Antilles,  Nicaragua, 
Panama,  St.  Kitts  and  Nevis,  Saint 
Lucia,  Saint  Vincent  and  the 
Grenadines,  Trinidad  and  Tobago  and 
British  Virgin  Islands. 

Eligibility  Criteria  for  CBTPA 
Beneficiary  Countries  (Section 
213(b)(5HB)  of  CBERA) 

In  determining  whether  to  designate  a 
country  as  a  CBTPA  beneficiary 
country,  the  President  must  take  into 
accoimt  the  criteria  contained  in 
sections  212(b)  and  (c)  of  CBERA,  and 
other  appropriate  criteria,  including  the 
following: 

(1)  Whether  the  beneficiary  country 
has  demonstrated  a  commitment  to 
undertake  its  obligations  imder  the 
WTO  under  or  ahead  of  schedule  and 


participate  in  negotiations  toward  the 
completion  of  the  FTAA  or  another  free 
trade  agreement. 

(2)  The  extent  to  which  the  country 
provides  protection  of  intellectual 
property  rights  consistent  with  or 
greater  than  the  protection  afforded 
under  the  Agreement  on  Trade-Related 
Aspects  of  Intellectual  Property  Rights. 

(3)  The  extent  to  which  the  country 
provides  internationally  recognized 
worker  rights  including — 

(I)  The  right  of  association; 

(II)  The  right  to  organize  and  bargain 
collectively; 

(III)  A  prohibition  on  the  use  of  any 
form  of  forced  or  compulsory  labor; 

(FV)  A  minimum  age  for  the 
employment  of  children;  and 

(V)  Acceptable  conditions  of  work 
with  respect  to  minimum  wages,  hoiirs 
of  work,  and  occupational  safety  and 
health. 

(4)  Whether  the  coimtry  has 
implemented  its  commitments  to 
eliminate  the  worst  forms  of  child  labor. 

(5)  The  extent  to  which  the  country 
has  met  U.S.  coimter-narcotics 
certification  criteria  under  the  Foreign 
Assistance  Act  of  1961. 

(6)  The  extent  to  which  the  country 
has  taken  steps  to  become  a  party  to  and 
implement  the  Inter-American 
Convention  Against  Corruption. 

(7)  The  extent  to  which  the  coimtry 
applies  transparent,  nondiscriminatory 
and  competitive  procedures  in 
government  procurement,  and 
contributes  to  efforts  in  international    . 
fora  to  develop  and  implement  rules  on 
transparency  in  government 
procurement. 

Public  Comment 

Comments  must  be  submitted,  in 
English,  to  the  Chairman  of  the  Trade 
Policy  Staff  Committee,  and  must  be 
received  no  later  than  October  2,  2003. 
Submissions  in  response  to  this  notice 
will  be  available  for  public  inspection 
by  appointment  with  the  staff  of  the 
USTR  Public  Reading  Room,  except  for 
information  granted  "business 
confidential"  status  pursuant  to  15  CFR 
2003.6.  ff  the  submission  contains 
business  confidential  information,  a 
non-confidential  version  of  the 
submission  must  also  be  submitted  that 
indicates  where  confidential 
information  was  redacted  by  inserting 
asterisks  where  material  was  deleted.  In 
addition,  the  confidential  submission 
must  be  clearly  marked  "BUSINESS 
CONFIDENTIAL"  in  large,  bold  letters 
at  the  top  and  bottom  of  each  and  every 
page  of  the  document.  The  public 
version  that  does  not  contains  business 
confidential  information  must  also  be 
clearly  marked  in  large,  bold  letters  at 
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the  top  and  h  attom  of  each  and  every 
page  (either    PUBLIC  VERSION"  or 
"NON-CONFIDENTIAL"). 

In  order  to  acilitate  prompt 
consideratior  of  submissions,  USTR 
strongly  urge  \  and  prefers  electronic 
mail  (e-mail)  submissions  in  response  to 
this  notice.  H  ind-delivered  submissions 
will  not  be  ac  cepted.  E-mail 
submissions  <.  hould  be  single  copy 
transmissions  in  English  with  the  total 
submission  ii  eluding  attachments  not 
to  exceed  50  (ages  in  12-point  type  and 
3  megabytes  i  s  a  digital  file  attached  to 
an  e-mail  trai  smission.  E-mail 
submissions  <  hould  use  the  following 
subject  line:  '2003  CBI  Report." 
Documents  m  ust  be  submitted  as  either 
WordPerfect  (  '.WPD"),  MSWord 
(".DOC"),  or  tJxt  (".TXT")  file. 
Documents  sh  ould  not  be  submitted  as 
electronic  im<  ge  files  or  contain 
imbedded  im<  ges  (for  example,  ".JPG", 
"PDF",  ".BMl'",  or  ".GIF")  as  these  type 
files  are  gener  illy  excessively  large.  E- 
mail  submissi  sns  containing  such  files 
may  not  be  ac  :epted.  Supporting 
documentatio  i  submitted  as 
spreadsheets  <  re  acceptable  as  Quattro 
Pro  or  Excel.  {  re-formatted  for  printing 
on  8  V2  X  11  in  :h  paper.  To  the  extent 
possible,  any  i  lata  attachments  to  the 
submission  sh  ould  be  included  in  the 
same  file  as  th  b  submission  itself,  and 
not  as  separatt  files. 

For  any  doc  iment  containing 
business  confi  iential  information 
submitted  as  a  n  electronic  attached  file 
to  an  e-mail  tr  insmission,  in  addition  to 
the  proper  ma  king  at  the  top  and 
bottom  of  eacl^  page  as  previously 
specified,  the  ile  name  of  the  business 
confidential  v(  rsion  should  begin  with 
the  characters    BC-",  and  the  file  name 
of  the  public  v  srsion  should  begin  with 
the  characters  'P-".  The  "P-"  or  "BC-" 
should  be  folk  wed  by  the  name  of  the 
person  or  part; '  (government,  company, 
union,  associa  ion,  etc.)  submitting  the 
petition.  Subn  issions  by  e-mail  should 
not  include  se  )arate  cover  letters  or 
messages  in  th  3  message  area  of  the  e- 
mail;  informal  on  that  might  appear  on 
any  cover  lette  r  should  be  included 
directly  in  the  attached  file  containing 
the  submissior  itself.  The  electronic 
mail  address  fc  r  these  submissions  is 
FR0086@ustr.g  ov. 

Public  versi(  ns  of  all  documents 
relating  to  this  review  will  be  available 
for  review  appi  oximately  30  days  after 
the  due  date  63  appointment  in  the 
USTR  Public  Reading  Room,  1724  F 
Street  NW.,  W;  shington.  DC. 
Availability  of  documents  may  be 
ascertained,  an  i  appointments  may  be 
made  from  9:31 1  a.m.  to  noon  and  1  p.m. 


to  4  p.m.,  Monday  through  Friday,  by 
calling  (202)  395-6186. 

Carmen  Suro-Bredie, 

Chair.  Trade  Policy  Staff  Committee. 

[PR  Doc.  03-20954  Filed  8-15-03;  8:45  am] 

BILLING  CODE  31 90-01 -M 


DEPARTMEffT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2003-491] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petition  for  exemption 
received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption,  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  a  certain 
petition  seeking  relief  ft-om  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  8,  2003. 
ADDRESSES:  Send  comments  on  the 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW..  Washington,  DC 
20590-0001.  You  must  idenUfy  the 
docket  number  FAA-2003-15857  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  the 
FAA  received  your  comments,  include  a 
self-addressed,  stamped  postcard. 
You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 


FOR  FURTHER  INFORMATION  CONTACT: 

Annette  Kovite  (425-227-1262), 
Transport  Airplane  Directorate  (ANM- 
113),  Federal  Aviation  Administration, 
1601  Lind  Ave  SW.,  Renton,  WA 
98055-4056;  or  Vanessa  Wilkins  (202- 
267-8029),  Office  of  Rulemaking  (ARM- 
1),  Federal  Aviation  Administration, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591.  This  notice  is 
published  pursuant  to  14  CFR  11.85  and 
11.91. 

Issued  in  Washington,  DC,  on  August  12, 
2003. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption. 

Docket  No.:  FAA-2003-15857. 

Petitioner:  Northeast  Engineering  & 
Development  Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
25.561,  25.562,  and  25.785(b). 

Description  of  Relief  Sought:  To  allow 
installation  of  medical  stretchers  on 
Airbus  Model  330-200  series  airplanes 
for  transport  of  persons  whose  medical 
condition  dictates  such  accommodation. 

[FR  Doc.  03-21107  Filed  8-15-03;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2003-50] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received;  Dispositions  of 
Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Adams  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Denise  Emrick  (202)  267-5174.  Office  of 
Rulemaking  (ARM-1),  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 
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Issued  in  Washington,  DC.  on  August  12, 
2003. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.  FAA-2001-9141. 

Petitioner;  Daedalus,  Inc.,  d.b.a. 
Business  Aviation  Services. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Daedalus,  Inc., 
d.b.a.  Business  Aviation  Services  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those 
aircraft.  Grant,  7/30/2003,  Exemption 
No.  7569A. 

Docket  No.:  FAA-2001-9862. 

Petitioner:  Bright  Star  Aviation. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sough  t/ 
Disposition:  To  permit  Bright  Star 
Aviation  to  operate  certain  aircraft 
imder  part  135  without  a  TSC)-C112 
(Mode  S)  transponder  installed  on 
those  aircraft.  Grant,  7/29/2003, 
Exemption  No.  7078B. 

Docket  No.:  FAA-2001-10606. 

Petitioner:  IHC  Health  Service,  d.b.a. 
Life  Flight  of  Salt  Lake  City,  Utah. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  IHC  Health 
Service,  d.b.a.  Life  Flight  of  Salt  Lake 
City,  Utah,  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on 
those  aircraft.  Grant.  7/29/2003, 
Exemption  No.  7079B. 

Docket  No.:  FAA-2001-10790. 

Petitioner:  Air  Logistics.  LLC. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Logistics, 
LLC,  to  operate  certain  aircraft  under 
part  135  without  a  TSO-C112  (Mode 
S)  transponder  installed  on  those 
aircraft.  Grant,  7/29/2003,  Exemption 
No.  6736C. 

Docket  No.:  FAA-2001-11089. 

Petitioner:  The  Collings  Foundations. 

Section  of  14  CFR  Affected:  14  CFR 
91.315,  91.319(a),  119.5(g),  and 
n9.21(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  Collings 
Foundation  to  operate  its  Boeing  B- 
17,  which  is  certified  in  the  limited 
category,  its  Consolidated  B-24, 
which  is  certified  in  the  experimental 
category,  and  its  North  American  B— 
25  and  its  Grumman  TBM,  both  of 
which  are  certified  in  the  limited 


category,  for  the  purpose  of  carrying 
passengers  on  local  flights  for 
compensation  or  hire.  Grant,  7/17/ 
2003,  Exemption  No.  6540F. 

Docket  No.:  FAA-2001-10356. 

Petitioner:  U.S.  Army  Aeronautical 
Service  Agency.  

Section  of  14  CFR  Affected:  14  CFR 
91.177(a)(2)  and  91.179(b)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  properly 
equipped  U.S.  Army  Special 
Operations  Command  aircraft  to 
conduct  low-level  operations  without 
compljring  with  enroute  minimum 
altitudes  for  flight  under  instrument 
flight  rules  (IFR)  or  direction  of  flight 
requirements  for  IFR  enroute  segment 
in  uncontrolled  airspace.  Grant,  7/8/ 
2003,  Exemption  No.  7631B. 

Docket  No.:  FAA-2001-10984. 

Petitioner:  Air  Tahoma,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Tahoma, 
Inc.,  to  operate  certain  aircraft  under 
part  135  without  a  TSO-C112  (Mode 
S)  transponder  installed  in  those 
aircraft.  Grant,  7/2/2003,  Exemption 
No.  7664 A. 

Docket  No.:  FAA-2003-15512. 

Petitioner:  Security  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Security 
Aviation,  Inc..  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  in 
those  aircraft.  Grant,  7/3/2003, 
Exemption  No.  8090. 

Docket  No.:  FAA-2003-14921. 

Petitioner:  Indianapolis  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Indianapolis 
Aviation,  Inc.,  to  operate  certain 
aircraft  under  part  135  without  a 
TSO-C112  (Mode  S)  transponder 
installed  in  those  aircraft.  Grant,  7/3/ 
2003,  Exemption  No.  7082B. 

Docket  No. :  FAA-2002-1 3932 

Petitioner:  Polar  Air  Cargo 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Polar  Air  Cargo 
to  substitute  a  qualified  and 
authorized  check  airman  or  aircrew 
program  designee  for  an  FAA 
inspector  to  observe  a  qualifying  pilot 
in  command  who  is  completing  initial 
or  upgrade  training  specified  in 
§  121.424  during  at  least  one  flight  leg 
that  includes  a  takeoff  and  a  landing.  - 
Grant,  7/2/2003,  Exemption  No.  8089. 


Docket  No.:  FAA-2002-13163 

Petitioner:  Ryan  International  Airlines. 
Inc.  

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ryan 
International  Airlines.  Inc.,  to 
substitute  a  qualified  and  authorized, 
check  airman  or  aircrew  program 
designee  for  an  FAA  inspector  to 
observe  a  qualifying  pilot  in 
command  who  is  completing  initial  or 
upgrade  training  specified  in 
§  121.424  during  at  least  one  flight  leg 
that  includes  a  takeoff  and  a  landing. 
Grant,  7/2/2003.  Exemption  No.  8085. 

Docket  No.:  FAA-2000-8095 

Petitioner:  Eagle  Canyon  Airlines,  Inc.,  ' 
d.b.a.  Scenic  Airlines 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Eagle  Canyon 
Airlines  to  substitute  a  qualified  and 
authorized  check  airman  or  aircrew 
program  designee  for  an  FAA 
inspector  to  observe  a  qualifying  pilot 
in  command  who  is  completing  initial 
or  upgrade  training  specified  in 
§  121.424  during  at  least  one  flight  leg 
that  includes  a  takeoff  and  a  landing. 
Grant,  7/2/2003,  Exemption  No.  8088. 

Docket  No.:  FAA-2000-7345 

Petitioner:  Chicago  Express  Airlines, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l){ii) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Chicago 
Express  Airlines,  Inc.,  to  substitute  a 
qualified  and  authorized  check 
airman  or  aircrew  program  designee 
for  an  FAA  inspector  to  observe  a 
qualifying  pilot  in  command  who  is 
completing  initial  or  upgrade  training 
specified  in  §  121.424  during  at  least 
one  flight  leg  that  includes  a  takeoff 
and  a  landing.  Grant.  7/2/2003, 
Exemption  No.8086. 

Docket  No.:  FAA-2003-14356 

Petitioner:  TransMeridian  Airlines 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii) 

Description  of  Relief  Sought/ 
Disposition:  To  permit  TransMeridian 
Airlines  to  substitute  a  qualified  and 
authorized  check  airman  or  aircrew 
program  designee  for  an  FAA 
inspector  to  observe  a  qualifying  pilot 
in  command  who  is  completing  initial 
or  upgrade  training  specified  in 
§  121.424  during  at  least  one  flight  leg 
that  includes  a  takeoff  and  a  landing. 
Grant,  7/2/2003,  Exemption  No.8087. 

Docket  No.:  FAA-2003-15167 

Petitioner:  Michael  W.  Higgins 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c) 
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Section  of  14  CFR  Affected:  14  CFR 
61.77(a)  and  (b)  and,  §  62.23(a)  and 
(b). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  China  Airlines 
Ltd.,  to  add  a  U.S.-registered  A300- 
600R  airplane,  to  the  list  of  aircraft 
previously  authorized  for  China 
Airlines'  airmen  who  operate  certain 
U.S.-registered  aircraft  that  are  leased 
to  a  non-U.S.  citizen,  for  carrying 
persons  or  property  for  compensation 
or  hire,  to  be  eligible  for  a  special 
purpose  pilot  authorization  and  a 
special  piu-pose  flight  engineer 
certificate,  without  holding  a  current 
foreign  license  or  certificate  issued  by 
a  foreign  contracting  state  to  the 
Convention  on  International  Civil 
Aviation  Organization.  Grant,  7/9/ 
2003,  Exemption  No.  7980 A. 

Docket  No.:  FAA-2003-15677. 

Petitioner:  Zdravko  Podolski. 

Section  of  14  CFR  Affected:  14  CFR 
91.109(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Zdravko 
Podolski  to  conduct  certain  flight 
instruction  in  Beechcraft  Bonanza/ 
Debonair  aircraft  equipped  with  a 
functioning  throw-over  control  wheel 
instead  of  functioning  dual  controls. 
Grant,  7/24/2003.  Exemption  No. 
8101. 

Docket  No.:  FAA-2001-10045. 
Petitioner:  Mountain  Air  Cargo,  Inc. 
Section  of  14  CFR  Affected:  14  CFR 
91.203(a)(b),  121.153(a)(1),  and 
135.25(a)(1). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mountain  Air 
Cargo,  Inc.,  to  temporarily  operate 
U.S.-registered  aircraft  in  domestic 
airline  operations  under  part  121  or 
part  135  without  the  airworthiness 
certificate  onboard  subject  to  certain 
conditions  and  limitations.  Grant,  7/ 
23/2003,  Exemption  No.  7620A. 

Docket  No.:  FAA-2003-15567. 

Petitioner:  Express.Net  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
91.203  and  121.153(a)(1). 

Description  of  Relief  Sought/ 

Disposition:  To  permit  Express.Net 
Airlines  to  temporarily  operate  their 
U.S.-registered  aircraft  following 
incidental  loss  or  mutilation  of  the 
certicate  of  airworthiness  or 
registration,  or  both.  Grant.  7/23/ 
2003,  Exemption  No.  8100. 

Docket  No.:  FAA-2003-15446. 

Petitioner:  JetBlue  Airways  Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Rehef  Sought/ 
Disposition:  To  permit  JetBlue 
Airways  Corporation  to  substitute  a 
qualified  and  authorized  check 


airman  or  aircrew  program  designee 
for  an  P'AA  inspector  to  observe  a 
qualifying  pilot  in  conunand  who  is 
completing  initial  or  upgrade  training 
specified  in  §  121.424  during  at  least 
one  flight  leg  that  includes  a  takeoff 
and  a  landing.  Grant,  7/22/2003, 
Exemption  No.  8099. 

Docket  No.:  FAA-2003-15643. 

Petitioner:  John  L.  Geitz. 

Section  of  14  CFR  Affected:  14  CFR 

91.109(a)  and  (b)(3). 
Description  of  Relief  Sought/ 
Disposition:  To  permit  John  L.  Geitz 
to  conduct  certain  flight  training  and 
to  provide  simulated  instrument  flight 
experience  in  certain  Beech  airplanes 
that  are  equipped  with  a  functioning 
throw-over  control  wheel.  Grant.  7/ 
18/2003,  Exemption  No.  8097. 
Docket  No.:  FAA-2001-9924. 
Petitioner:  Airbus  North  America 

Holdings,  Inc. 
Section  of  14  CFR  Affected:  14  CFR 

61.77(a). 
Description  of  Relief  Sought/ 

Disposition:  To  permit  Airbus  North 
America  Holdings,  Inc.,  (Airbus)  to     " 
allow  pilots  and  flight  engineers 
employed  by  Airbus  to  be  eligible  for 
issuance  of  special  piu-pose  pilot  and 
flight  engineer  authorizations,  under 
part  61  and  65,  as  appropriate,  for  the 
purpose  of  performing  delivery  flights 
of  U.S.-registered  airplanes  between 
foreign  countries  and  fi-om  a  foreign 
country  to  the  United  States.  Grant,  7/ 
1 7/2003,  Exemption  No.  6850C. 

[PR  Doc.  03-21108  Filed  8-15-03;  8:45  am] 

BILLING  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  193/ 
EUROCAE  Working  Group  44:  Terrain 
and  Airport  Databases 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  193/EUROCAE  Working 
Group  44  meeting. 


SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  193/ 
EUROCAE  Working  Group  44:  Terrain 
and  Airport  Databases. 
DATES:  The  meeting  will  be  held 
September  8-12,  2003  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
ENAV  (ftalian  CAA  training  facilities), 
Centro  di  Formazione,  Via  delle 
Rupicle,  85,  00196  Rome,  Italy. 
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FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
(2)  Mr.  James  E.  Terpstra,  Jeppesen, 
telephone  (303)  328-4401. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Conunittee  193/EUROCAE 
Working  Group  44  meeting.  The  agenda 
will  include: 

•  September  8: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review/ 
Approval  of  Meeting  Agenda,  Review 
Summary  of  Previous  Meeting). 

•  Presentations/Discussions. 

•  Subgroup  4  (Database  Exchange 
Format). 

•  Resolution  of  Action  Items. 

•  Feature  catalogue  review. 
— Aerodrome  database. 

— Terrain  database. 
— Obstacle  database. 

•  Presentations. 

•  September  9: 

•  Subgroup  4  (Continue  previous  day 
activities). 

•  Feature  Catalogue  Review. 

•  September  10: 

•  Subgroup  4  (Continue  previous  day 
activities). 

•  Metadata  Review. 

•  September  11: 

•  Subgroup  4  (Continue  previous  day 
activities). 

•  Metadata  Review. 

•  September  12: 

•  Closing  Plenary  Session  (Summary 
of  Subgroup  4,  Assign  Tasks,  Other 
Business,  Date  and  Place  of  Next 
Meeting,  Adjourn). 

Attendemce  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR.FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  August  8, 
2003. 

Robert  Zoldos, 

FAA  Systems  Engineer.  RTCA  Advisory 
Committee. 
[FR  Doc.  03-21084  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  200:  Modular 
Avionics  (MA) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  200  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  200:  Modular 
Avionics.  * 

DATES:  The  meeting  will  be  held  on 
September  9-12.  2003  from  9  a.m.  to 
5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC,  20036-5133. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTC^  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC,  20036- 
5133;  telephone  (202)  833-9339;  fax 
(202)  833-9434;  Web  site 
h  ttp  ://www.  rtca .  org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
200  meeting.  The  agenda  will  include: 

•  September  9: 

•  Subgroup  1-3  Meetings. 

•  September  10: 

•  Opening  Session  (Welcome, 
Introductory  and  Administrative 
Remarks,  Review  Agenda,  Review 
Summary  of  Previous  Meeting). 

•  Approval  of  Summary  of  Meeting 
#3,  RTCA  Paper  No.  136-03/SC200-012. 

•  Review  action  items. 

•  Briefings  on  Related  Committees. 

•  Report  on  Subgroup  Activities  since 
Joint  Meeting  #3. 

•  Plenary  Review  of  Doctunent 
Outline. 

•  Path  to  Deliverable  Docimient; 
Establishment  of  Editorial  Team. 

•  September  1 1 : 

•  Subgroups  1-3  Meetings. 

•  September  12: 

•  Report  of  Subgroup  Meetings. 

•  Closing  Session  (Make 
Assignments,  Date  and  Place  of  Next 
Meeting,  Closing  Remarks,  Adjourn). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington,  DC,  on  August  1, 
2003. 
Robert  Zoldos, 

FAA  Systems  Engineer,  RTQA  Advisory 
Committee. 

IFR  Doc.  03-21085  Filed  8-15-03;  8:45  am] 

BILUNG  COOE  'iSIO-IS-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Faciilty  Charge  (PFC)  at 
Birmingham  International  Airport, 
Birmingham,  AL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY;  The  FAA  proposes  to  rule  and 
invites  public  conunent  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Birmingham 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  159  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  17,  2003. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Jackson  Airports  District  Office, 
100  West  Cross  Street,  Suite  B,  Jackson, 
MS  39208-2307. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Walker 
Johnson,  Director  of  Finance  of  the 
Birmingham  Airport  Authority  at  the 
following  address:  Birmingham  Airport 
Authority,  5900  Airport  Highway, 
Bfrmingham,  AL  35212 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Birmingham 
Airport  Authority  under  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keafur  Grimes,  Program  Manager, 
Jackson  Airports  District  Office,  100 
West  Cross  Street,  Jackson,  Mississippi 
39208-2307,  601-664-9884.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Birmingham  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Avlati|)n  Administration 

Notice  of  Inteitt  To  Rule  on  Application 
To  impose  anq  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Huntsville  International  Airport, 
Huntsville,  AL 


agency:  Feder  il 
Administratioi  i 
ACTION:  Notice 
application. 


SUMMARY:  The 
invites  public 


Aviation 
(FAA),  DOT. 
of  intent  to  rule  on 


"AA  proposes  to  rule  and 
:omment  on  the 


application  to  impose  and  use  the 
revenue  from  a  PFC  at  Huntsville 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  September  17,  2003. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Jackson  Airports  District  Office 
100  West  Cross  Street,  Suite  B,  Jackson, 
MS  39208-2307. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Luther 
Roberts,  Deputy  Director  of  the 
Huntsville-Madison  County  Airport 
Authority  at  the  following  address:  1000 
Glenn  Heam  Blvd.,  Box  20008, 
Huntsville.  AL  35824. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Huntsville- 
Madison  County  Airport  Authority 
under  section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Keafur  Grimes,  Program  Manager, 
Jackson  Airports  District  Office,  100 
West  Cross  Street,  Jackson,  Mississippi 
39208-2307,  601-664-9884.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Huntsville  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 

On  July  29,  2003,  the  FAA  determined 
that  the  application  to  impose  and  use 
the  revenue  from  a  PFC  submitted  by 
Huntsville-Madison  County  Airport 
Authority  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
November  18,  2003. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No:  03-13-C-OO- 
HSV. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
September  1,  2003. 

Proposed  charge  expiration  date: 
April  1,  2006. 


Total  estimated  net  PFC  revenue: 
$893,790. 

Brief  description  of  proposed 
project(s):  Airport  rescue  fire-fighting 
vehicle,  security  enhancements, 
—  pavement  condition  study,  taxiway 
improvements,  terminal  improvements, 
access  road  repair,  new  air  traffic 
control  tower  study,  fire-fighting 
equipment,  jetbridge  improvements, 
terminal  front  modification, 
rehabilitation  of  airfield  apron. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Air  Taxi/ 
'     Commercial  Operators  (ATCO), 
Certified  Air  Carriers  (CAC)  and 
Certified  Route  Air  Carriers  (CRAG) 
having  fewer  than  500  annual  passenger 
enplanements. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Huntsville- 
Madison  County  Airport  Authority. 

Issued  in  Jackson,  Mississippi  on  August  4, 
2003. 

Charles  Harris, 

Manager,  laclason  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  03-21110  Filed  8-15-03;  8:45  am] 

BILUNG  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  MC-F-21003] 

Lincolnshire  Equity  Fund  II,  L.P.,  et 
al.— Control— America  Charters,  Ltd., 
etaL 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  tentatively  approving 
finance  transaction. 

SUMMARY:  Lincolnshire  Equity  Fund  II, 
L.P.  (LEF  II),  VSC  Partners  LLC  (VSC). 
and  Southeast  Coach,  Lie.  (SCI), 
noncarriers  (collectively,  applicants), 
filed  an  applicalion  under  49  U.S.C. 
14303  to  acquire  control  of:  America 
Charters,  Ltd.  (MC-153814);  American 
Coach  Lines,  fric.  (MC-141589);  B&A 
Charter  Tours,  Inc.  (MC-170895); 
Dillon's  Bus  Service,  Inc.  (MC-36788); 
Florida  Cruise  Connection,  Inc.  d/b/a 
Cruise  Connection  (MC-267620); 
Golden  Isle  Coaches  of  Florida,  Inc. 
(MC-224982);  The  McMahon 
Transportation  Company  (MC-788); 
Midnight  Sun  Tours,  Inc.  (MC-2 13275); 
P&S  Transportation,  Inc.  (MC-255382); 
Royal  Tom's  of  America,  Inc.  d/b/a/ 
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Royal  Tours  (MC-202587) ;  Southern 
Coach  Company  (MC-581 77);  Southern 
Tours,  Inc.  (MC-182022);  and  Tippett 
Travel.  Inc.  d/b/a  Tippett  Travel  & 
Tours  (MC-1 74043)  (collectively,  motor 
carriers).  Persons  wishing  to  oppose  this 
application  must  follow  the  rules  under 
49  CFR  part  1182.5  and  1182.8.  The 
Board  has  tentatively  approved  the 
transaction,  and,  if  no  opposing 
comments  are  timely  filed,  this  notice 
will  be  the  final  Board  action. 
DATES:  Comments  must  be  filed  by 
October  2,  2003.  Applicants  may  file  a 
reply  by  October  17,  2003.  If  no 
comments  are  filed  by  October  2,  2003, 
this  notice  is  effective  on  that  date. 
ADDRESSES:  Send  an  original  and  10 
copies  of  any  comments  referring  to  STB 
Docket  No.  MC-F-21003  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  comments  to 
applicants'  representative:  Vincent  J. 
Coyle,  Jr.,  Pitney,  Hardin,  Kipp  &  Szuch 
LLP,  685  Third  Avenue,  New  York,  NY 
10017-1024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
(Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-8339.) 

SUPPLEMENTARY  INFORMATION:  LEF  II,  a 
noncarrier,  is  a  Delaware  limited 
partnership  that  is  a  private  equity  firm 
specializing  in  middle  market 
investments.  VSC,  a  noncarrier,  is  a 
Delaware  limited  liability  company  that 
is  also  a  private  equity  firm  specializing 
in  middle  market  investments.  SCI, 
which  was  specifically  created  by  LEF 
n  and  VSC  to  undertake  this  transaction, 
entered  into  an  agreement  with  Coach 
USA,  Inc.,  American  Sightseeing  Toiors, 
Inc.  and  Coach  Leasing,  Inc.,  to 
purchase  all  of  the  outstanding  stock  of 
the  motor  carriers.  SCI  also  agreed  to 
pm-chase  fifty-eight  (58)  motorcoaches. 

Under  49  U.S.C.  14303(b),  the  Board 
must  approve  and  authorize  a 
transaction  it  finds  consistent  with  the 
public  interest,  taking  into 
consideration  at  least:  (1)  The  effect  of 
the  transaction  on  the  adequacy  of 
transportation  to  the  public;  (2)  the  total 
fixed  charges  that  result;  and  (3)  the 
interest  of  affected  carrier  employees. 

Applicants  have  submitted  the 
information  required  by  49  CFR  1182.2, 
including  information  to  demonstrate 
that  the  proposed  transaction  is 
consistent  with  the  public  interest 
imder  49  U.S.C.  14303(b).  Applicants 
state  that  the  proposed  acquisition  of 
control  will  not  reduce  competitive 
options,  adversely  impact  fixed  charges, 
or  adversely  impact  the  interests  of  the 
employees  of  the  motor  carriers.  They 


assert  that  granting  the  application  will 
allow  the  motor  carriers  to  take 
advantage  of  economies  of  scale  and 
substantial  benefits  offered  by 
applicants  that  would  otherwise  be 
unavailable  to  the  motor  carriers 
individually.  Additional  information, 
including  a  copy  of  the  application,  may 
be  obtained  from  applicants' 
representative. 

On  the  basis  of  the  application,  the 
Board  finds  that  the  proposed 
transaction  is  consistent  with  the  public 
interest  and  should  be  authorized.  If  any 
opposing  comments  are  timely  filed, 
this  finding  will  be  deemed  vacated, 
and,  unless  a  final  decision  can  be  made 
on  the  record  as  developed,  a 
procedural  schedule  will  be  adopted  to 
reconsider  the  application.  See  49  CFR 
1 182.6(c).  If  no  opposing  comments  are 
filed  by  the  expiration  of  the  comment 
period,  this  decision  will  take  effect 
automatically  and  will  be  the  final 
Board  action. 

Board  decisions  and  notices  are 
available  on  its  website  at  http:// 
www.stb.  dot.gov. 

This  decision  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered: 

1 .  The  proposed  finance  transaction  is 
approved  and  authorized,  subject  to  the 
filing  of  opposing  comments. 

2.  If  timely  opposing  comments  are 
filed,  the  findings  made  in  this  decision 
will  be  deemed  as  having  been  vacated. 

3.  This  decision  will  be  effective  on 
October  2,  2003,  unless  timely  opposing 
comments  are  filed. 

4.  A  copy  of  this  notice  will  be  served 
on:  (1)  The  U.S.  Department  of 
Transportation,  Federal  Motor  Carrier 
Safety  Administration,  400  7th  Street, 
SW.,  Room  8214,  Washington.  DC 
20590;  (2)  the  U.S.  Department  of 
Justice,  Antitrust  Division,  10th  Street  & 
Permsylvania  Avenue,  NW., 
Washington,  DC  20530:  and  (3)  the  U.S. 
Department  of  Transportation,  Office  of 
the  General  Counsel,  400  7th  Street, 
SW.,  Washington,  DC  20590. 

Decided:  August  6,  2003. 

By  the  Board,  Chairman  Nober. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  03-20874  Filed  8-15-03;  8:45  am] 
BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
Release  of  Waybill  Data 

The  Surface  Transportation  Board 
(Board)  has  received  a  subpoena  duces 
tecum  in  a  court  proceeding  [Asphalt 
Busters,  Inc.  v.  Chemical  Lime 
Company,  et  al..  No.  CV-01-0269- 
PHX-ROS  (D.  Ariz.)]  for  access  to 
confidential  data  from  the  Board's  1999 
and  2001  Carload  Waybill  Samples  for 
STCC  Code  32741  (Lime  or  Lime 
Plaster).  Any  such  access  obtained  in 
the  matter  would  be  subject  to  a 
protective  order  issued  August  9,  2001, 
in  the  court  proceeding. 

The  waybill  sample  contains 
confidential  railroad  and  shipper  data; 
therefore,  if  any  parties  object  to  release 
of  the  data  under  the  conditions 
prescribed  in  the  confidentiality  order, 
they  should  file  their  objections  with 
the  Director  of  the  Board's  Office  of 
Economics,  Environmental  Analysis, 
and  Administration  within  14  calendar 
days  of  the  date  of  this  notice.  In 
determining  whether  to  resist  the 
subpoena,  the  Board  will  be  guided  by 
its  rules  for  release  of  waybill  data 
codified  at  49  CFR  1244.9. 

Contacts:  James  A.  Nash.  (202)  565- 
1542.  Waybill  issues.  Craig  M.  Keats, 
(202)  565-1564,  Legal  issues. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  03-21032  Filed  8-15-03;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Reports,  Forms  and  Recordkeeping 
Requirements;  Activity  Under  0MB 
Review;  Passenger  Origin-Destination 
Survey  Report 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  currently  approved 
collections.  The  ICR  describes  the 
nature  of  the  information  collection  and 
its  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  soliciting  comments  on  the 
following  collection  of  information  was 
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Vlay  19,  2003  (68  FR 
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published  on 
27143). 

DATES:  Writte:  i  comments  should  be 
submitted  by  September  17,  2003. 
FOR  FURTHER  INFORMATION  CO^frACT: 
Bernie  StanlcuK,  Office  of  Airline 
Information,  I  -14,  Room  4125,  Bureau 
of  Transportal  ran  Statistics,  400  Seventh 
Street,  SW.,  V\  ashington,  DC  20590- 
0001.  Telephc  ne  Number  (202)  366- 
4387,  Fax  Nuxjiber  (202)  366-3383  or 
stajjicus@fcfs.gov. 
Comments  are  invited  on 
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enhance  the  qi  lality,  utility,  and  clarity 
of  the  informal  ion  on  respondents,  in 
including  the  i  ise  of  automated 
collection  tech  niques  of  other  forms  of 
information  tei  :hnology. 
ADDRESSES:  Se  id  comments  to  the 
Office  of  Infon  lation  and  Regulatory- 
Affairs,  Office  jf  Management  and 
Budget,  725  17  th  Street,  N\V., 
Washington,  Dp  20503,  Attention:  BTS 
Desk  Officer. 
SUPPLEMENTARY  INFORMATION: 

Bureau  of  Trai  sportation  Statistics 
(BTS) 

Title:  Passenger  Origin-Destination 
Survey  report 

Type  of  ReqAest 
currently  appn  ved 

OMB  Contw 

Forms:  None 

Affected  Pub  ic 
carriers,  that  pi  o'vide 


;  Extension  of  a 
collection. 
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scheduled 
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Burden:  30,720  hours. 
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as  follows: 
res;  Survey  data  are  used 
airline  industry, 

agreements, 
iternational  routes,  and 
c  irriers  to  operate  limited 
routes. 
Information 
i  Statistical  Efficiency  Act 
C.  3501  note),  requires 
cy  to  clearly  identify 
cpliects  for  non-statistical 
ereby  notifies  the 
the  public  that  BTS 
i  ition  it  collects  under 
al  for  non-statistical 
but  not  limited  to. 


publication  of  both  Respondent's 
identity  and  its  data,  submission  of  the 
information  to  agencies  outside  BTS  for 
review,  analysis  and  possible  use  in 
regulatory  and  other  administrative 
matters. 

Issued  on  August  12,  2003. 
Donald  W.  Bright, 

Assistant  Director.  Airline  Information, 

Bureau  of  Transportation  Statistics. 

|FR  Doc.  03-21111  Filed  8-15-03;  8:45  am) 

BILLING  CODE  4910-FE-P 


uc  ing. 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Engraving  and  Printing 

Privacy  Act  of  1974,  as  Amended; 
System  of  Records 

AGENCY:  Bureau  of  Engraving  and 
Printing.  Treasury. 
ACTION:  Notice  of  a  new  Privacy  Act 
system  of  records. 

SUMMARY:  The  Treasur\-  Department. 
Bureau  of  Engraving  and  Printing, 
proposes  to  add  a  new  system  of  records 
to  its  inventor}'  of  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended.  This  action  is 
necessary  to  meet  the  requirements  of 
the  Privacy  Act  to  publish  in  the 
Federal  Register  notice  of  the  existence 
and  character  of  records  systems 
maintained  bv  the  agency  (5  U.S.C. 
552a{e)(4)). 

DATES:  The  Bureau  of  Engraving  and 
Printing  invites  interested  parties  to 
submit  comments  concerning  the  new 
system  of  records  on  or  before 
September  17,  2003.  The  new  system 
will  become  effective  without  further 
notice  on  September  29,  2003,  unless 
comments  dictate  otherwise. 
ADDRESSES:  Please  send  written 
comments  to:  Privacy  Act  Officer, 
Bureau  of  Engraving  and  Printing,  14th 
and  C  Streets,  SW.,  Room  646-PD, 
Washington,  DC  20228. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sherrylyn  Ball,  Freedom  of  Information 
Act  Coordinator.  (202)  874-2058. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  this  system  of  records  is  to 
provide  an  emergency  notification 
system  for  employees  who  designate 
specific  person(s)  to  be  notified  in  the 
event  of  a  personal  emergency.  The 
system  would  allow  notification  on  a  24 
hour,  7  day  a  week  basis. 

Participation  by  Bureau  employees  is 
entirely  voluntary.  Information 
collected  will  allow  health  unit  and 
security  personnel  the  ability  to  make 
proper  emergency  notification  as 
designated  by  the  employee. 


The  new  system  of  records  report  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  has  been  submitted  to  the 
Committee  on  Government  Operations 
of  the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget,  pursuant  to 
Appendix  I  to  OMB  Circular  A-130, 
"Federal  Agency  Responsibilities  for 
Maintaining  Records  About 
Individuals."  dated  November  30,  2000. 

The  proposed  Treasury/BEP  .047- 
Employee  Emergency  Notification 
System  is  published  in  its  entirety 
below. 

Dated:  August  7,  2003. 
W.  Earl  Wright,  Jr., 

Acting  Chief  Management  and  Administrative 
Programs  Officer. 

TREASURY/BEP  .047 
SYSTEM  NAME: 

Employee  Emergency  Notification 
•System— Treasury/BEP. 

SYSTEM  LOCATION: 

Records  are  maintained  at  the 
following  Bureau  of  Engraving  and 
Printing  locations:  (1)  14th  and  C 
Streets,  SW.,  Washington,  DC  20228; 
and  (2)  9000  Blue  Mound  Road,  Ft. 
Worth,  Texas  76131. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Records  cover  those  Bureau 
employees  who  have  voluntarily 
provided  personal  information. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  types  of  personal  information 
collected  by  this  system  are  necessary  to 
ensiu-e  the  timely  emergency 
notification  to  individuals  that 
employees  have  identified.  The  types  of 
personal  information  presently  include 
or  potentially  could  include  the 
following: 

(a)  Personal  identifiers  (name;  home, 
work  and  electronic  addresses; 
telephone,  fax,  and  pager  numbers); 

(b)  emergency  notification  (name  of 
person  to  be  notified;  address;  phone 
number). 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

31  U.S.C.  3101,  et  seq.,  and  5  U.S.C. 
301. 

PURPOSE:  ' 

The  purpose  of  this  system  of  records 
is  to  provide  emergency  notification  to 
those  person(s)  as  voluntarily  provided 
by  employees,  emergency  service 
providers  and  law  enforcement  officials. 
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ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

There  are  no  routine  uses. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  manual 
locator  cards  and  electronic  media. 

RETRIEVABILffY: 

Records  may  be  retrieved  by  name,  or 
other  unique  identifier. 

SAFEGUARDS: 

BEP  has  sophisticated  Internet 
firewedl  security  via  hardware  and 
software  configurations  as  well  as 
specific  monitoring  tools.  Records  are 
maintained  in  controlled  access  areas. 
Identification  cards  are  verified  to 
ensiu'e  that  only  authorized  persormel 
are  present.  Electronic  records  are 
protected  by  restricted  access 


procedures,  including  the  use  of 
passwords,  sign-on  protocols,  and  user 
authentication  that  are  periodically 
changed.  Only  employees  whose  official 
duties  require  access  are  allowed  to 
view,  administer,  and  control  these 
records. 

RETENTION  AND  DISPOSAL: 

Records  will  be  updated  by  the 
employees  on  a  voluntary  basis  and  kept 
for  the  duration  of  the  individual's 
employment.  Records  can  be  destroyed 
at  any  time  at  the  direction  of  the 
employee.  Paper  records  that  are  ready 
for  disposal  are  destroyed  by  shredding 
or  biuming.  Records  in  electronic  media 
are  electronically  erased  using  accepted 
techniques. 

SYSTEM  MANAGER  AND  ADDRESS: 

Chief,  Office  of  Administrative 
Services,  Biu^au  of  Engraving  and 
Printing,  14th  and  C  Streets.  SW., 
Washington,  DC  20228. 


NOTIRCATION  PROCEDURE: 

Individuals  wishing  to  be  notified  if 
they  are  named  in  this  system  of 
records,  gain  access  to  the  records,  or 
contest  the  contents  of  any  records 
maintained  in  this  system  may  inquire 
in  accordance  with  instructions 
appearing  in  31  CFR  part  1,  subpart  C, 
appendix  F.  Address  inquiries  to 
Disclosure  Officer,  Bureau  of  Engraving 
and  Printing,  14th  and  C  Streets,  SW., 
Washington,  DC  20228. 

RECORD  ACCESS  PROCEDURES: 

See  "Notification  procedure"  above. 

RECORD  SOURCE  CATEGORIES: 

See  "Notification  procedure"  above. 

CONTESTING  RECORD  PROCEDURES: 

See  "Notification  procedure"  above. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
|FR  Doc.  03-20808  Filed  8-15-03;  8:45  am] 
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Vol.  68,  No.  159 
Monday,  August  18,  2003 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Docket  No.  FAA-2003-15719;  Airspace 
Docket  No.03-ACE-«1] 

Modification  of  Class  E  Airspace; 
Seward,  NE 

Correction 

In  rule  document  03-20407  beginning 
on  page  47844  in  the  issue  of  Tuesday, 


August  12,  2003,  make  the  following 
correction: 

On  page  47845,  in  the  second  column, 
under  the  heading  Comments  Invited,  in 
the  fourth  line  from  the  bottom,  "FAA- 
2003-15710"should  read  "FAA-2003- 
15719". 

[FR  Doc.  C3-20407  Filed  8-15-03;  8:45  am] 
BILUNG  CODE  1S05-01-O 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  141, 142  and  143 

[FRL-7530-3] 

RIN  2040-A03i 

National  Primary  Drinking  Water 
Regulations:  Stage  2  Disinfectants  and 
Disinfection  byproducts  Rule;  National 
Primary  and  Secondary  Drinldng  Water 
Regulations:  Approval  of  Analytical 
Methods  for  Chemical  Contaminants 

agency:  Envi^nmental  Protection 

Agency. 

ACTION:  Propofeed  rule. 


summary:  In  t  lis  document,  the 
Environmenta  1  Protection  Agency  (EPA) 
is  proposing  r  laximum  contaminant 
level  goals  (M  "LGs)  for  chloroform, 
monochloroac  etic  acid  (MCAA)  and 
trichloroacetic  acid  (TCAA);  National 
Primary  Drini  ing  Water  Regulations 
(NPDWRs)  wli  ich  consist  of  maximum 
contaminant  1  !vels  (MCLs)  and 
monitoring,  re  porting,  and  public 
notification  re  juirements  for  total 
trihalomethan  js  (TTHM — a  sum  of 
chloroform,  hi  omodichloromethane, 
dibromochlon  imethane,  and 
bromoform)  ai  d  haloacetic  acids 
(HAAS — a  sun  i  of  mono-,  di-,  and 
trichloroacetic  acids  and  mono-  and 
dibromoacetic  acids):  and  revisions  to 
the  reduced  m  snitoring  requirements 
for  bromate.  T  lis  document  also 


Industry 


State.  Local.  Trit  al.  or  Federal  Governments 
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questions  n 
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contact  one  of 


'  specifies  the  best  available  technologies 
(BATs)  for  the  proposed  MCLs.  EPA  is 
also  proposing  additional  analytical 
methods  for  the  determination  of 
disinfectants  and  disinfection 
byproducts  (DBPs)  in  drinking  water 
and  proposing  to  extend  approval  of 
DBP  methods  for  the  determination  of 
additional  chemical  contaminants.  This 
set  of  regulations  proposed  today  is 
known  as  the  Stage  2  Disinfectants  and 
Disinfection  Byproducts  Rule  (Stage  2 
DBPR).  EPA's  objective  for  the  Stage  2 
DBPR  is  to  reduce  the  potential  risks  of 
reproductive  and  developmental  health 
effects  and  cancer  associated  with 
disinfection  byproducts  (DBPs)  by 
reducing  peak  and  average  levels  of 
DBPs  in  drinking  water  supplies. 

The  Stage  2  DBPR  applies  to  public 
water  systems  (PWS)  Uiat  are 
community  water  systems  (CWSs)  or 
nontransient  noncommunity  water 
systems  (NTNCWs)  that  add  a  primary 
or  residual  disinfectant  other  than 
ultraviolet  light  or  deliver  water  that  has 
been  treated  with  a  primary  or  residual 
disinfectant  other  than  ultraviolet  light. 
DATES:  The  Agency  requests  comments 
on  today's  proposal.  Comments  must  be 
received  or  post-marked  by  midnight 
November  17,  2003. 
ADDRESSES:  Comments  may  be 
submitted  by  mail  to:  Water  Docket, 
Environmental  Protection  Agency,  Mail 
Code  4101T,  1200  Pennsylvania  Ave., 
NW.,  Washington,  DC  20460,  Attention 
Docket  ID  No.  OW-2002-0043. 


Comments  may  also  be  submitted 
electronically  or  through  hand  delivery/ 
courier  by  following  the  detailed 
instructions  as  provided  in  section  I.C. 
of  the  SUPPLEMENTARY  INFORMATION 
section. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries,  contact  Tom 
Grubbs,  Office  of  Ground  Water  and 
Drinking  Water  (MC  4607M).  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  (202)  564-5262. 
For  regulatory  inquiries,  contact  Jennifer 
McLain  at  the  same  address;  telephone 
(202)  564-5248.  For  general  information 
contact  the  Safe  Drinking  Water  Hotline, 
Telephone  (800)  426-4791.  The  Safe 
Drinking  Water  Hotline  is  open  Monday 
through  Friday,  excluding  legal 
holidays,  from  9  a.m.  to  5:30  p.m. 
Eastern  Time. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Who  Is  Regulated  by  This  Action? 

Entities  potentially  regulated  by  the 
Stage  2  DBPR  are  community  and 
nontransient  noncommunity  water 
systems  that  add  a  primary  or  residual 
disinfectant  other  than  ultraviolet  light 
or  deliver  water  that  has  been  treated 
with  a  primary  or  residual  disinfectant 
other  than  ultraviolet  light.  Regulated 
categories  and  entities  are  identified  in 
the  following  chart. 


Category 


Examples  of  regulated  entities 


Community  and  nontransient  noncommunity  water  systems  that  add  a  primary  or  residual  dis- 
infectant ottier  ttian  ultraviolet  ligtit  or  deliver  water  that  has  been  treated  with  a  primary  or 
residual  disinfectant  other  than  ultraviolet  light. 

Community  and  nontransient  noncommunity  water  systems  that  add  a  primary  or  residual  dis- 
infectant other  than  ultraviolet  light  or  deliver  water  that  has  been  treated  with  a  primary  or 
residual  disinfectant  other  than  ultraviolet  light. 


not  intended  to  be 
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To  determine  whether 
regulated  by  this  action, 
car  sfully  examine  the 
ublic  water  system"  in 
section  entitled 

.3)  in  Title  40  of  the 
Regulations  and 
criteria  in  §  141.600  and 
's  proposal.  If  you  have 
the  applicability  of 
DBtR  to  a  particular  entity, 
I  he  persons  listed  in  the 


141. 


egai  ding  1 


preceding  section  entitled  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  OW-2002-0043. 
The  official  public  docket  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received,  and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  pubUc  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 


for  public  viewing  at  the  Water  Docket 
in  the  EPA  Docket  Center,  (EPA/DC) 
EPA  West.  Room  B102,  1301 
Constitution  Ave.,  NW..  Washington, 
DC.  The  EPA  Docket  Center  Public 
Reading  Room  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Public  Reading  Room  is 
(202)  566-1744,  and  the  telephone 
number  for  the  Water  Docket  is  (202) 
566-2426.  For  access  to  docket  material, 
please  call  (202)  566-2426  to  schedule 
an  appointment. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  ://www.epa.gov/fedrgstr/. 
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An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket 
identification  number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials,  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
materials  through  the  docket  facility 
identified  in  section  I.B.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be  • 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 


receipt  by  EPA,  identify  the  appropriate 
docket  identification  number  in  the 
subject  line  on  the  first  page  of  your 
comment.  Please  ensure  that  your 
comments  are  submitted  within  the 
specified  comment  period.  Comments 
received  after  the  close  of  the  comment 
period  will  be  marked  "late."  EPA  is  not 
required  to  consider  these  late 
comments. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed 
below,  EPA  recommends  that  you 
include  yoiu'  name,  mailing  address, 
and  an  e-mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  caimot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

a.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  OW-2002-0043.  The 
system  is  an  "anonymous  access" 
system,  which  means  EPA  will  not 
loiow  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment. 

b.  E-mail.  Comments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov,  Attention  Docket  ID 
No.  OW-2002-0043.  In  contrast  to 
EPA's  electronic  public  docket,  EPA's  e- 
iriail  system  is  not  an  "anonymous 
access"  system.  If  you  send  an  e-mail 
comment  directly  to  the  Docket  without 
going  through  EPA's  electronic  public 
docket,  EPA's  e-mail  system 
automatically  captures  your  e-mail 
address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 


public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

c.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  I.C.2.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 
Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail.  Send  three  copies  of  your 
comments  and  any  enclosures  to:  Water 
Docket,  Environmental  Protection 
Agency,  Mail  Code  4101T,  1200 
Permsylvania  Ave..  NW..  Washington. 
DC  20460,  Attention  Docket  ID  No.  OW- 
2002-0043. 

3.  By  Hand  Delivery  or  Courier. 
Deliver  your  comments  to:  Water 
Docket,  EPA  Docket  Center, 
Environmental  Protection  Agency, 
Room  B 102. 1301  Constitution  Ave., 
NW.,  Washington.  DC,  Attention  Docket 
ID  No.  OW-2002-0043.  Such  deliveries 
are  only  accepted  during  the  Docket's 
normal  hours  of  operation  as  identified 
in  section  I.B.I. 

D.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  siue  to  submit  your 
comments  by  the  comment  period 
identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  youi  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  related  to  your  comments. 

Abbreviations  Used  in  This  Document 

AIPC    All  Indian  Pueblo  Coimcil 
ALT    Alanine  aminotransferase 
AST    Aspartate  aminotransferase 
ASTM    American  Society  for  Testing 

and  Materials 
AWWA    American  Water  Works 

Association 
AwwaRF    American  Water  Works 

Association  Research  Foundation 
BAT    Best  available  technology 
BCAA    Bromochloroacetic  acid 
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BDCM    Broi  lodichloromethane 
CWS    Comn  lunity  water  system 
DBAA    Dibr  imoacetic  acid 
DBCM    Dibi  aniochloromethane 
DBP    Disinf(  ction  byproduct 
DBPR    Disin  fectants  and  Disinfection 

Byproducts  Rule 
DCAA    Dich  oroacetic  acid 
DOC    Dissol  ^ed  orcanic  carbon 
EA    Econon]  ic  analysis 
EC    Enhance  d  coagulation 
EDA    Ethyle  lediamine 
EDii)    Maxin  um  likelihood  estimate  of 
a  dose  pi  aducing  effects  in  10 
percent  (  f  animals 
EPA    Unitec  States  Environmental 

Protectio  a  Agency 
FACA    Fede  al  Advisory  Conunittee 

Act 
FBRR    Filter  Backwash  Recycling  Rule 
GAC    Granu  ar  activated  carbon 
GC/ECD    Ga:  chromatography  using 

electron  i  lapture  detection 
GWUDl    Grc  und  water  under  the  direct 

influence  of  surface  water 
HAAS     Halo;  icetic  acids  (five)  (sum  of 
monochli  )roacetic  acid, 
dichloroc  cetic  acid,  trichloroacetic 
acid,  moi  obromoacetic  acid,  and 
dibromoj  cetic  acid) 
IC     Ion  chror  latography 
ICR    Informa  ion  Collection  Request 
IC/ICP-MS      on  chromatograph — 
coupled  1 0  an  inductively  coupled 
plasma  a  ass  spectrometer 
IDSE    Initial  distribution  system 

evaluatio  i 
ILSI    Interna  ional  Life  Sciences 

Institute 
lESWTR    Inti  irim  Enhanced  Surface 

Water  Tn  atment  Rule 
IPCS    Interne  tional  Programme  on  - 

Chemical  Safety 
IRIS    Integral  sd  Risk  Information 

System  (I  PA) 
kWh/yr    Kilo  ivatt  hours  per  year 
LED  10    Lowei  95  percent  confidence 
bound  of  lie  maximum  likelihood 
estimate  c  f  the  dose  producing 
effects  in  10  percent  of  animals 
LH    Luteinizi  ng  hormone 
LOAEL    Low  ;st  observed  adverse  effect 

level 
LRAA    Locat  onal  running  aiuiual 

average 
LTIESWTR     .ong  Term  1  Enhanced 

Surface  W  ater  Treatment  Rule 
LT2ESWTR     .ong  Term  2  Enhanced 

Surface  W  ater  Treatment  Rule 
MBAA    Mon(  ibromoacetic  acid 
MCAA    Mon(  ichloroacetic  acid 
MCL    Maxim  im  contaminant  level 
MCLG    Maxii  tium  contaminant  level 

goal 
M-DBP    Micr  )bial  and  disinfection 

byproduc  s 
mg/L    Milligr  mi  per  liter 
MRL    Minimi  im  reporting  level 
MRDL    Maxii  lum  residual  disinfectant 
level 


MRDLG    Maximum  residual 

disinfectant  level  goal 
MTBE    Methyl  tertiary  butyl  ether 
mWh    Megawatt-hours 
NATICH    National  Air  Toxics 
Information  Clearinghouse 
NDIR    Nondispersive  infrared  detection 
NDMA    N-nitrosodimethylamine 
NDWAC    National  Drinking  Water 

Advisory  Council 
NF    Nanofiltration 
NOAEL    No  Observed  Adverse  Effect 

Level 
NODA     Notice  of  data  availability 
NPDWR    National  primary  drinking 

water  regulation 
NRWA    National  Rural  Water 

Association 
NTNCWS     Nontransient 

noncommunity  water  system 
NTP    National  Toxicology  Program 
NTTAA    National  Technology  Transfer 

and  Advancement  Act 
ODA    o-dianisidine  dihydrochloride 
OMB    Office  of  Management  and 

Budget 
OSTP    Office  of  Science  and 

Technology  Policy 
PAR    Population  attributable  risk 
PE    Performance  evaluation 
PWS    Public  water  system 
QC    Quality  control 
RAA    Running  annual  average 
RFA    Regulatory  Flexibility  Act 
RfD    Reference  dose 
RSC    Relative  source  contribution 
RSD    Relative  standard  deviation 
SAB     Science  Advisory  Board 
SAC    Selective  anion  concentration 
SBAR    Small  Business  Advisory 

Review 
SBREFA    Small  Business  Regulatory 

Enforcement  Fairness  Act 
SDWA    Safe  Drinking  Water  Act,  or  the 

"Act,"  as  amended  in  1996 
SER    Small  Entity  Representative 
SGA    Small  for  gestational  age 
SUVA     Specific  ultraviolet  absorbance 
SWAT    Surface  Water  Analytical  Tool 
SWTR    Surface  Water  Treatment  Rule 
TAME    Tertiary  amyl  methyl  ether 
TCAA    Trichloroacetic  acid 
TCR    Total  Conform  Rule 
THM    Trihalomethane 
TOC    Total  organic  carbon 
TTHM    Total  trihalomethanes  (sum  of 

four  THMs:  chloroform, 

bromodichloromethane, 

dibromochloromethane,  and 

bromoform) 
TWG    Technical  work  group 
UMRA    Unfunded  Mandates  Reform 

Act 
USDOE  EIA    U.S.  Department  of 

Energy,  Energy  Information 

Administration 
UV  254    Ultraviolet  absorption  at  254 

nm 
WTP    Willingness  To  Pay 
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representative  of  many  other  DBPs  that 
may  also  be  present  in  the  water; 
likewise,  a  reduction  in  TTHM  and 
HAAS  indicates  a  reduction  of  total 
DBPs. 

The  Stage  2  DBPR  is  designed  to 
reduce  the  level  of  exposure  from 
disinfectants  and  DBPs  without 
undermining  the  control  of  microbial 
pathogens.  The  Long  Term  2  Enhanced 
Surface  Water  Treatment  Rule 
(LT2ESWTR)  will  be  finalized  and 
implemented  simultaneously  with  the 
Stage  2  DBPR  to  ensure  that  drinking 
water  is  microbiologically  safe  at  the 
limits  set  for  disinfectants  and  DBPs. 
New  information  on  health  effects, 
occurrence,  and  treatment  has  become 
available  since  the  Stage  1  DBPR,  which 
supports  the  need  for  the  Stage  2  DBPR. 
Several  reproductive  and  developmental 
studies  have  recently  become  available, 
and  EPA  has  completed  a  more 
extensive  analysis  of  reproductive  and 
developmental  effects  associated  with 
DBPs  since  the  Stage  1  DBPR.  Both 
human  epidemiology  studies  and 
animal  toxicology  studies  have  shown 
associations  between  chlorinated 
drinking  water  and  reproductive  and 
developmental  endpoints  such  as 
spontaneous  abortion,  stillbirth,  neural 
tube  defects,  pre-term  delivery, 
intrauterine  growth  retardation,  and  low 
birth  weight.  New  epidemiology  and 
toxicology  studies  evaluating  bladder 
and  rectal  cancers  have  also  increased 
the  weight  of  evidence  linking  these 
health  effects  to  DBP  exposure.  The 
large  number  of  people  (254  million 
Americans)  exposed  to  DBPs  and  the 
identified  potential  cancer, 
reproductive,  and  developmental  risks 
played  a  significant  role  in  EPA's 
decision  to  move  forward  with 
regulatory  changes  that  target  lowering 
DBP  exposures  beyond  the  requirements 
ofthe  Stage  1  DBPR. 

While  the  Stage  1  DBPR  provided  a 
major  reduction  in  DBP  exposure,  new 
national  survey  data  suggest  that  some 
customers  are  receiving  drinking  water 
with  elevated,  or  peak  DBP 
concentrations  even  when  their 
distribution  systems  are  in  compliance 
with  the  Stage  1  DBPR.  Some  of  these 
peak  concentrations  can  be  substantially 
greater  than  the  Stage  1  DBPR  maximum 
contaminant  levels  (MCLs).  The  new 
survey  results  also  showed  that  Stage  1 
DBPR  monitoring  sites  may  not  be 
representative  of  peak  DBP 
concentrations  that  occiu-  in  distribution 
systems.  In  addition,  the  new 
information  indicates  that  cost-effective 
technologies  including  ultraviolet  light 
(UV)  and  granular  activated  carbon 
(GAC)  may  be  very  effective  at  lowering 
DBP  levels.  EPA's  analysis  of  this  new 


information  concludes  that  significant 
public  health  benefits  may  be  achieved 
through  further  cost-effective  reduction 
of  DBPs  in  distribution  systems. 

Congress  required  EPA  to  promulgate 
the  Stage  2  DBPR  as  part  of  the  1996 
Safe  Drinking  Water  Act  (SDWA) 
Amendments  (section  1412(b)(2)(C)). 
Today's  proposal  reflects  consensus 
recommendations  from  the  Stage  2 
Microbial/Disinfection  Byproducts  (M- 
DBP)  Federal  Advisory  Committee  (the 
Advisor}'  Committee).  These 
recommendations  are  set  forth  in  the  M- 
DBP  Agreement  in  Principle  (USEPA 
2000g),  which  can  be  accessed  on  the 
edocket  Web  site  [yvww. epa.gov I 
edocket). 

After  considering  the  new  occurrence 
and  health  effects  data  and  analyses, 
EPA  has  determined  that  there  is  an 
opportunity  to  further  reduce  potential 
risks  from  DBPs.  The  Stage  2  DBPR 
being  proposed  today  presents  a  cost- 
effective,  risk  targeting  approach  to 
reduce  risks  from  DBFs.  The  new 
requirements  provide  for  more 
consistent  protection  from  DBPs  across 
the  entire  distribution  system  and  the 
reduction  of  DBP  peaks.  New  risk 
targeting  provisions  require  only  those 
systems  with  the  greatest  risk  to  make 
capital  improvements.  The  Stage  2 
DBPR,  in  conjunction  with  the 
LT2ESWTR,  will  help  public  water 
systems  deliver  safer  water  to 
Americans  with  the  benefits  of 
disinfection  to  control  pathogens  but 
with  fewer  risks  from  DBPs. 

B.  What  Does  the  Stage  2  DBPR  Require? 

The  Stage  2  DBPR  applies  to 
community  or  nontransient 
noncommunity  water  systems  that  add 
a  primary  or  residual  disinfectant  other 
than  ultraviolet  light  or  deliver  water 
that  has  been  treated  with  a  primary  or 
residual  disinfectant  other  than 
ultraviolet  light.  The  TTHM  and  HAAS 
MCL  values  will  remain  the  same  as  in 
the  Stage  1  DBPR,  although  compliance 
calculations  will  be  different.  The 
proposed  Stage  2  DBPR  includes  new 
MCLGs  for  chloroform, 
monochloroacetic  acid,  and 
trichloroacetic  acid,  but  these  new 
MCLGs  do  not  affect  the  MCLs  for 
TTHM  or  HAAS. 

The  risk  targeting  components  of  the 
Stage  2  DBPR  will  focus  the  greatest 
amount  of  change  where  the  greatest 
amount  of  risk  may  exist.  The 
provisions  of  the  Stage  2  DBPR  focus  on 
identifying  and  reducing  exposure  by 
reducing  DBP  peaks  in  distribution 
systems.  The  first  provision,  designed  to 
address  significant  variations  in 
exposure,  is  the  Initial  Distribution 
System  Evaluation  (IDSE).  The  piu-pose 
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of  the  IDSE  is  to  identify  Stage  2  DBPR 
compliance  monitoring  sites  for 
capturing  peaks.  Because  Stage  2  DBPR 
compliance  will  be  determined  at  these 
new  monitoring  sites,  distribution 
systems  that  identify  elevated 
concentrations  of  TTHM  and  HAAS  will 
need  to  make  treatment  or  process 
changes  to  bring  the  system  into 
compliance  with  the  Stage  2  DBPR.  By 
identifying  compliance  monitoring  sites 
with  elevated  concentrations  of  TTHM 
and  HAAS,  the  IDSE  will  offer  increased 
assurance  that  MCLs  are  being  met 
across  the  distribution  system.  Both 
treatment  changes  and  awareness  of 
TTHM  and  HAAS  levels  resulting  from 
the  IDSE  will  allow  systems  to  better 
control  for  distribution  system  peaks. 

The  IDSE  is  designed  to  offer 
flexibility  to  public  water  systems.  The 
IDSE  requires  TTHM  and  HAAS 
monitoring  for  one  year  on  a  regular 
schedule  that  is  determined  by  source 
water  type  and  system  size.  Systems 
have  the  option  of  performing  a  site- 
specific  study  based  on  historical  data, 
water  distribution  system  models,  or 
other  data;  and  waivers  are  available 
under  certain  circumstances.  The 
proposed  IDSE  requirements  are 
discussed  in  sections  V.H.,  V.I.,  and  V.J. 
of  this  preamble  and  in  subpart  U  of  the 
proposed  rule. 

Tne  second  provision  ofthe  Stage  2 
DBPR,  which  is  designed  to  address 
variations  in  temporal  and  spatial 
exposure,  is  the  new  compliance 
calculation  ofthe  MCLs.  "The  Stage  1 
DBPR  nmning  annual  average  (RAA) 
calculation  allows  some  locations 
within  a  distribution  system  to  have 
higher  DBP  annual  averages  than  others 
as  long  as  the  system-wide  average  is 
below  the  MCL.  The  Stage  2  DBPR  will 
base  compliance  on  a  locational  running 
aimual  average  (LRAA)  calculation 
where  the  annual  average  at  each 
sampling  location  in  the  distribution 
system  will  be  used  to  determine 
compliance  with  the  MCLs.  The  LRAA 
will  reduce  exposures  to  peak  DBF 
concentrations  by  ensuring  that  each 
monitoring  site  is  in  compliance  with 
the  MCLs  as  an  annual  average,  and  it 
will  provide  all  customers  drinking 
water  that  more  consistently  meets  the 
MCLs. 

EPA  is  proposing  that  systems  comply 
with  the  Stage  2  DBPR  MCLs  in  two 
phases,  designated  as  Stage  2 A  and 
Stage  2B.  In  Stage  2A,  beginning  three 
years  after  the  rule  is  final,  all  systems 
must  comply  with  MCLs  of  0.120  mg/L 
for  TTHM  and  0.100  mg/L  for  HAAS  as 
LRAAs  at  Stage  1  DBPR  sampling  sites, 
in  addition  to  continuing  to  comply 
with  the  Stage  1  DBPR  MCLs  of  0.080 
mg/L  and  0.060  mg/L  as  RAAs  for 


TTHM  and  HAAS,  respectively.  In  Stage 
2B,  systems  must  comply  with  MCLs  of 
0.080  mg/L  and  0.060  mg/L  as  LRAAs 
for  TTHM  and  HAAS,  respectively, 
based  on  sampling  sites  identified 
through  the  IDSE.  A  more  detailed 
discussion  of  the  proposed  Stage  2 
DBPR  MCL  requirements  can  be  found 
in  sections  V.D..  V.I.,  and  V.J.  of  this 
preamble  and  in  §  141.64(b)(2)  and  (3), 
and  §141.136,  and  subpart  V  of  the  rule 
language. 

The  IDSE  and  LRAA  calculation  will 
lead  to  overall  reductions  in  DBP 
concentrations  and  reduce  short  term 
exposures  to  high  DBF  concentrations, 
but  even  with  this  strengthened 
approach  to  regulating  DBPs  it  will  be 
possible  for  individual  DBP  samples  to 
exceed  the  MCLs  when  systems  are  in 
compliance  with  the  Stage  2  DBPR.  The 
Stage  2  DBPR  requires  systems  that 
experience  significant  excursions  to 
evaluate  distribution  system  operational 
practices  and  identify  opportunities  to 
reduce  DBP  concentrations  in  the 
distribution  system.  This  provision  will 
curtail  peaks  and  reduce  exposure  to 
high  DBF  levels.  Significant  exctirsions 
are  discussed  in  greater  detail  in  section 
V.E. 

The  Stage  2  DBPR  also  contains 
provisions  for  regulating  consecutive 
systems,  defined  in  the  Stage  2  DBPR  as 
public  water  systems  that  buy  or 
otherwise  receive  some  or  all  of  their 
finished  water  from  another  public 
water  system  on  a  regular  basis. 
Uniform  regulation  of  consecutive 
systems  provided  by  the  Stage  2  DBPR 
will  ensure  that  consecutive  systems 
deliver  drinking  water  that  meets 
applicable  DBP  standards.  More 
information  on  regulation  of 
consecutive  systems  can  be  found  in 
secUons  V.C,  V.H.,  V.I.  and  V.J. 

Today's  document  proposes  plant- 
based  monitoring  requirements  for  non- 
consecutive  systems  and  certain 
consecutive  systems.  Plant-based 
monitoring  means  that  the  number  of 
compliance  monitoring  locations  within 
a  distribution  system  is  based  on  the 
number  of  plants,  population  served, 
and  type  of  source  water  used  by  the 
distribution  system.  EPA  is  proposing 
population-based  monitoring  for 
consecutive  systems  that  buy  all  their 
finished  water  from  other  public  water 
systems.  EPA  is  also  requesting 
comment  on  whether  this  approach 
should  be  extended  to  all  systems 
covered  by  today's  rule.  Under  a 
population-based  monitoring  structure, 
the  number  of  compliance  monitoring 
locations  is  based  only  on  the 
population  served  and  source  water 
type.  Section  V.I.  describes  population- 


based  monitoring  and  how  it  might 
affect  systems  complying  with  this  rule. 

C.  What  Are  the  Economic  Impacts  of  , 
the  Stage  2  DBPR? 

EPA  quantified  the  potential  benefits 
of  the  Stage  2  DBPR  by  estimating  the 
reduction  in  bladder  cancer  cases  that 
may  result  from  the  decrease  in  average 
DBP  concentrations  in  disinfected 
water.  Estimated  reductions  in  DBP- 
related  bladder  cancers  (including  both 
fatal  and  non-fatal  cases)  result  in 
aimualized  benefits  ranging  from  $0  to 
$986  million  (using  a  three  percent 
discount  rate),  depending  on  the  risk 
level  assumed. 

There  may  also  be  a  number  of 
important  nonquanUfiable  benefits 
associated  with  reducing  DBPs  in 
drinking  water,  the  primary  ones  being 
reduced  potential  risk  of  adverse 
reproductive  and  developmental  effects 
including  miscarriage,  stillbirth,  neural 
tube  defects,  heart  defects,  and  cleft 
palate.  Although  a  number  of  studies 
have  found  an  association  between 
reproductive  and  developmental 
endpoints  and  short-term  exposure  to 
elevated  DBF  levels,  a  causal  link  has 
not  yet  been  established  and 
information  is  not  yet  available  to 
quantify  potential  effects.  As  a  result, 
the  Agency  has  not  included  an  estimate 
of  the  potential  benefits  from  reducing 
reproductive  and  developmental  risks  in 
its  primary  economic  impact  analysis  of 
the  Stage  2  DBPR.  However,  an 
illustrative  calculation  of  potential  fetal 
loss  risk  is  discussed  in  Section  VII  and 
presented  in  more  detail  in  the 
Economic  Analysis  (USEPA  2003i)  to 
illustrate  the  benefits  that  could  be 
associated  with  this  rule.  Reduction  in 
other  cancers  potentially  associated 
with  DBF  exposure  represent  additional 
unquantified  health  benefits. 

EPA  estimates  the  total  annualized 
costs  of  the  Stage  2  DBPR  to  be  $54  to 
$64  million.  This  estimate  includes 
costs  associated  with  treatment  changes, 
the  Initial  Distribution  System 
Evaluation,  changes  in  compliance 
monitoring,  and  rule  implementation 
activities  for  both  public  water  systems 
and  States.  EPA  estimates  that 
approximately  2.8  percent  of  all  plants 
will  need  to  convert  to  chloramines  or 
add  advanced  treatment  to  comply  with 
the  Stage  2  DBPR. 

Table  I-l  presents  the  estimated 
quantified  and  unquantified  benefits  of 
the  Stage  2  DBPR  and  the  estimated 
costs.  Analyses  of  unquantified  benefits 
suggest  that  the  total  benefits  associated 
with  the  Stage  2  DBPR  might  be  much 
greater  than  these  estimates.  By 
targeting  risks  and  building  on  the  solid 
foundation  of  the  Stage  1  DBPR.  the 
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Stage  2  DBPI 
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-t.— Costs  and  Benefits  of  the  Stage  2  DBPR  Based  on  Annualization  Discount  Rate  of  3% 
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will  deliver  cost-effective      reductions  in  DBP  levels  and  associated 

potential  public  health  risks. 


Benefits 


Unquantified  benefits 


$0-986  M 


Reduction  in  potential  reproductive  and  developmental  health  effects,  potential  reduction  in  colon 
and  rectal  cancer,  improved  taste  and  odor  of  drinking  water,  control  of  contaminants  that  may  be 
regulated  in  the  future. 
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A.  What  Is  tht  Statutory  Authority  for 
^the  Stage  2  D.  1PR? 

The  SDWA  as  amended  in  1996, 
authorizes  EP  \  to  promulgate  a  national 
primary  drini  ing  water  regulation 
(NPDWR)  anc  publish  a  maximum 
contaminant  1 3vel  goal  (MCLG)  for 
contaminants  the  Administrator 
determines  "r  lay  have  an  adverse  effect 
on  the  health  )f  persons,"  is  "known  to 
occixr  or  there  is  a  substantial  likelihood 
that  the  conta:  ninant  will  occur  in 
public  water  s  ystems  with  a  frequency 
and  at  levels  c  f  public  health  concern," 
and  for  which  "in  the  sole  judgement  of 
the  Administr  itor.  regulation  of  such 
contaminant  p  resents  a  meaningful 
opportunity  fc  r  health  risk  reduction  for 
persons  servec  by  public  water 
systems"  (SD\i^A  section  1412(b)(1)(A)). 
MCLGs  are  no  i-enforceable  health  goals 
set  at  a  level  a  which  "no  known  or 
anticipated  ad  i^erse  effects  on  the  health 
of  persons  occ  iir  and  which  allows  an 
adequate  marj  in  of  safety".  These 
health  goals  ai  e  published  at  the  same 
time  as  the  MP  3WR  (sections  1412(b)(4) 
and  1412(a)(3)  . 

The  Agency  may  also  consider 
additional  hea  th  risks  from  other 
contaminants  md  establish  an  MCL  "at 
a  level  other  tljan  the  feasible  level,  if 
„,  ,  treatment  techniques, 
and  other  mea  is  used  to  determine  the 
feasible  level  \  ifould  result  in  an 

health  risk  from  drinking 


increase  in  the 


water  by — (i)  increasing  the 
concentration  of  other  contaminants  in 
drinking  water;  or  (ii)  interfering  with 
the  efficacy  of  drinking  water  treatment 
techniques  or  processes  that  are  used  to 
comply  with  other  national  primary 
drinking  water  regulations"  (section 
1412(b)(5)(A)).  When  establishing  an 
MCL  or  treatment  technique  under  this 
authority,  "the  level  or  levels  of 
treatment  techniques  shall  minimize  the 
overall  risk  of  adverse  health  effects  by 
balancing  the  risk  from  the  contaminant 
and  the  risk  from  other  contaminants 
the  concentrations  of  which  may  be 
affected  by  the  use  of  a  treatment 
technique  or  process  that  would  be 
employed  to  attain  the  MCL  or  levels" 
(section  1412(b)(5)(B)). 

Finally,  section  1412(b)(2)(C)  of  the 
Act  requires  EPA  to  promulgate  a  Stage 
2  DBPR  18  months  after  promulgation  of 
the  Long  Term  1  Enhanced  Surface 
Water  Treatment  Rule  (LTlESWTR). 
Consistent  with  statutory  requirements 
for  risk  balancing  (section 
1412(b)(5)(B)),  EPA  will  finalize  the 
LT2ESWTR  concurrently  with  the  Stage 
2  DBPR  to  ensure  simultaneous 
protection  from  microbial  and  DBP 
risks. 

B.  What  Is  the  Regulatory  History  of  the 
Stage  2  DBPR? 

The  first  rule  to  regulate  DBPs  was 
promulgated  on  November  29,  1979. 
The  Total  Trihalomethanes  Rule  (44  FR 
68624)  (USEPA  1979)  set  an  MCL  of 
0.10  mg/L  for  total  trihalomethanes 
(TTHMs).  Compliance  was  based  on  the 
running  annual  average  (RAA)  of 
quarterly  averages  of  all  samples 
collected  throughout  the  distribution 
system.  This  TTHM  standard  applied 
only  to  community  water  systems  using 
surface  water  and/or  ground  water  that 
served  at  least  10,000  peoplfe  and  added 
a  disinfectant  to  the  drinking  water 
during  any  part  of  the  treatment  process. 

Under  tne  Surface  Water  Treatment 
Rule  (SWTR)  (54  FR  27486,  June  29, 
1989)  (USEPA  1989a),  EPA  set  MCLGs 
of  zero  for  Giardia  lamblia,  viruses,  and 
Legionella;  and  promulgated  NPDWRs 
for  all  public  water  systems  using 
surface  water  sources  or  ground  water 
sources  under  the  direct  influence  of 


surface  water.  The  SWTR  includes 
treatment  technique  requirements  for 
filtered  and  unfiltered  systems  that  are 
intended  to  protect  against  the  adverse 
health  effects  of  exposure  to  Giardia 
lamblia,  viruses,  and  Legionella,  as  well 
as  other  pathogenic  organisms. 

EPA  also  promulgated  the  Total 
Coliform  Rule  (TCR)  on  June  29,  1989 
(54  FR  27544)(USEPA  1989b)  to  provide 
protection  from  microbial 
contamination  in  distribution  systems  of 
all  types  of  public  water  supplies.  The 
TCR  established  an  MCLG  of  zero  for 
total  and  fecal  coliform  bacteria,  and  an 
MCL  based  on  the  percentage  of  positive 
samples  collected  during  a  compliance 
period.  Under  the  TCR,  no  more  than  5 
percent  of  distribution  system  samples 
collected  in  any  month  may  contain 
coliform  bacteria. 

Together,  the  SWTR  and  the  TCR 
were  intended  to  address  risks 
associated  with  microbial  pathogens 
that  might  be  found  in  source  waters  or 
associated  with  distribution  systems. 
However,  while  reducing  exposure  to 
pathogenic  organisms,  the  SWTR  also 
increased  the  use  of  disinfectants  in 
some  public  water  systems  and,  as  a 
result,  exposure  to  DBPs  in  those 
systems. 

In  1992,  prompted  by  concerns  about 
health  risk  tradeoffs  between 
disinfection  byproducts  and  microbial 
pathogens,  EPA  initiated  a  negotiated 
rulemaking  with  a  wide  range  of 
stakeholders.  The  negotiators  included 
representatives  of  State  and  local  health 
and  regulatory  agencies,  public  water 
systems,  elected  officials,  consumer 
groups,  and  environmental  groups.  The 
Regulatory  Negotiating  Committee  met 
from  November  1992  through  June  1993. 
Following  months  of  intensive 
discussions  and  technical  analyses,  the 
Regulatory  Negotiating  Committee 
recommended  the  development  of  three 
sets  of  rules:  an  Information  Collection 
Rule,  a  two-staged  approach  for 
regulating  DBPs,  and  an  "interim" 
Enhanced  Surface  Water  Treatment  Rule 
(lESWTR)  to  be  followed  by  a  "final" 
Enhanced  Surface  Water  Treatment  Rule 
(USEPA  1996a,  USEPA  1998c,  USEPA 
1998d).  EPA  took  the  first  step  towards 
implementing  this  strategy  by  proposing 
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the  Stage  1  DBPR  and  lESWTR  in  1994. 
Congress  affirmed  the  phased  microbial 
and  disinfection  byproduct  rulemaking 
strategy  in  the  1996  SDWA 
Amendments  by  requiring  that  EPA 
develop  these  three  sets  of  rules  on  a 
specific  schedule  that  stipulates 
simultaneous  promulgation  of 
requirements  governing  microbial 
protection  and  DBPs. 

In  March  1997,  the  Agency 
established  the  Microbial  and 
Disinfection  Byproduct  (M-DBP) 
Advisory  Committee  under  the  Federal 
Advisory  Committee  Act  (FACA)  to 
collect,  share,  and  analyze  new 
information  and  data  available  since  the 
1994  proposals  of  the  Stage  1  DBPR  and 
the  lESWTR.  as  well  as  to  build 
consensus  on  the  regulatory 
implications  of  the  new  information. 
The  Advisory  Committee  consisted  of 
1 7  members  representing  EPA,  State  and 
local  public  health  and  regulatory 
agencies,  local  elected  officials,  drinking 
water  suppliers,  chemical  and 
equipment  manufacturers,  and  public 
;  interest  groups.  The  Advisory 
Committee  met  five  times  in  March 
through  July  1997  to  discuss  issues 
related  to  the  lESWTR  and  the  Stage  1 
DBPR.  The  Advisory  Committee  reached 
consensus  on  a  number  of  major  issues 
that  were  incorporated  into  the  Stage  1 
DBPR  and  the  lESWTR. 

The  Stage  1  DBPR  and  lESWTR, 
finalized  in  December  1998,  were  the 
first  rules  to  be  promulgated  under  the 
1996  SDWA  Amendments  (USEPA 
1998c  and  1998d).  The  Stage  1  DBPR 
applies  to  all  community  and 
nontransient  noncommunity  water 
systems  that  add  a  chemical  disinfectant 
to  water.  The  rule  established  maximum 
residual  disinfectant  level  goals 
(MRDLGs)  and  enforceable  maximum 
residual  disinfectant  level  (MRDL) 
standards  for  three  chemical 
disinfectants — chlorine,  chloramine, 
and  chlorine  dioxide;  maximum 
contaminant  level  goals  (MCLGs)  for 
three  THMs,  two  haloacetic  acids 
(HAAs),  bromate,  and  chlorite;  and 
enforceable  maximum  contaminant 
level  (MCL)  standards  for  TTHM,  five 
haloacetic  acids  (HAAS),  chlorite,  and 
bromate  calculated  as  ruiming  annual 
averages  (RAAs).  The  Stage  1  DBPR  uses 
TTHMs  and  HAAS  as  indicators  of  the 
various  DBPs  that  are  present  in 
disinfected  water.  Under  the  Stage  1 
DBPR,  water  systems  that  use  surface 
water  or  ground  water  under  the  direct 
influence  of  surface  water  and  use 
conventional  filtration  treatment  are 
required  to  remove  specified 
percentages  of  organic  materials, 
measured  as  total  organic  carbon  (TOC), 
that  may  react  with  disinfectants  to  form 


DBPs.  Removal  is  achieved  through 
enhanced  coagulation  or  enhanced 
softening,  unless  a  system  meets 
alternative  compliance  criteria. 

EPA  finalized  the  lESWTR  at  the  same 
time  as  the  Stage  1  DBPR  to  ensiu-e 
simultaneous  compliance  and  address 
risk  tradeoff  issues.  The  lESWTR 
applies  to  all  water  systems  that  use 
surface  water  or  ground  water  under  the 
direct  influence  of  surface  water  that 
serve  at  least  10,000  people.  The 
purpose  of  the  lESWTR  is  to  improve 
control  of  microbial  pathogens  in 
drinking  water,  specifically  the 
protozoan  Cryptosporidium. 

The  Filter  Backwash  Recycle  Rule 
(FBRR)  and  the  Long  Term  1  Enhanced 
Surface  Water  Treatment  Rule 
(LTlESWTR)  round  out  the  first  group 
of  regulations  balancing  microbial  and 
DBP  risks.  EPA  promulgated  the  FBRR 
in  2001  (USEPA  2001c)  and  the 
LTlESWTR  in  2002  (USEPA  2002b)  to 
increase  protection  of  finished  drinking 
water  supplies  from  contamination  by 
Cryptosporidium  and  other  microbial 
pathogens.  The  LTlESWTR  extends 
protection  against  Cryptosporidium  and 
other  disease-causing  microbes  to  water 
systems  that  use  surface  water  or  ground 
water  under  the  direct  influence  of 
surface  water  that  serve  fewer  than 
10.000  people.  While  the  Ground  Water 
Rule,  proposed  in  May  2000,  (USEPA 
2000h)  will  add  significant  protection 
from  pathogens  in  vulnerable  ground 
water  systems,  it  does  not  pose  as  many 
risk-risk  tradeoff  considerations  as  the 
surface  water  rules  because  only  a  small 
percentage  of  ground  water  systems 
subject  to  the  Stage  2  DBPR  have  high 
DBP  levels. 

EPA  reconvened  the  Advisory 
Committee  in  March  1999  to  develop 
recommendations  on  issues  pertaining 
to  the  Stage  2  DBPR  and  LT2ESWTR. 
The  Advisory  Committee  collected, 
developed,  and  evaluated  new 
information  that  became  available  after 
the  Stage  1  DBPR  was  published.  The 
Information  Collection  Rule  provided 
new  data  on  DBP  exposure,  and  control; 
it  also  included  new  data  on  occurrence 
and  treatment  of  pathogens.  The 
unprecedented  amount  of  information 
collected  under  the  Infornf&tion 
Collection  Rule  was  supplemented  by  a 
survey  conducted  by  the  National  Rural 
Water  Association,  data  provided  by 
various  States,  the  Water  Utility 
Database  (which  contains  data  collected 
by  the  American  Water  Works 
Association),  and  Information 
Collection  Rule  Supplemental  Surveys. 
This  large  body  of  data  allowed  the 
Advisory  Committee  to  reach  new 
conclusions  regarding  DBP  exposure 
and  new  treatment  options. 


After  analyzing  the  data,  the  Advisory 
Committee  reached  three  significant 
conclusions  that  led  the  Advisory 
Committee  to  recommending  further 
control  of  DBPs  in  public  water  systems. 
The  data  from  the  Information 
Collection  Rule  show  that  the  RAA 
compliance  calculation  allows  elevated 
DBP  levels  to  regularly  occur  at  some 
locations  in  the  system  when  the  overall 
average  at  all  locations  is  below  the 
MCL.  Customers  served  at  those 
sampling  locations  that  regularly  exceed 
the  MCLs  are  experiencing  higher 
exposure  compared  to  customers  served 
at  locations  that  consistently  meet  the 
MCLs. 

Second,  the  new  data  demonstrated 
how  single  samples  can  be  substantially 
above  the  MCLs.  The  new  information 
showed  that  it  is  possible  for  customers 
to  receive  drinking  water  with 
concentrations  of  DBPs  up  to  75%  above 
the  MCLs  even  when  their  water  system 
is  in  compliance  with  the  Stage  1  DBPR. 
Studies  have  shown  that  DBP  exposure 
during  short,  critical  time  windows  may 
adversely  impact  reproductive  and 
developmental  health. 

Third,  data  from  the  Information 
Collection  Rule  revealed  that  the  highest 
TTHM  and  HAAS  levels  are  not  always 
located  at  the  maximum  residence  time 
monitoring  sites  specified  by  the  Stage 
1  DBPR.  These  sites  were  required  for 
monitoring  by  the  Stage  1  DBPR  because 
previous  data  suggested  that  water  in 
the  distribution  system  for  the 
maximum  residence  time  would  have 
the  highest  TTHM  levels.  The  fact  that 
the  locations  with  the  highest  DBP 
levels  varied  in  different  public  water 
systems  indicates  that  the  Stage  1  DBPR 
monitoring  sites  may  not  be 
representative  of  the  high  DBP 
concentrations  that  actually  exist  in 
distribution  systems,  and  additional 
monitoring  is  needed  to  identify 
distribution  system  locations  with 
elevated  DBP  levels.  This  information 
encouraged  the  Advisory  Committee  to 
recommend  additional  measures  to 
identify  locations  with  high  LRAAs. 
Section  IV  provides  a  complete 
discussion  of  the  new  occurrence  data. 

The  analysis  of  the  new  data  also 
indicates  that  certain  technologies  are 
effective  at  reducing  DBP 
concentrations.  Bench-  and  pilot-scale   - 
studies  for  granular  activated  carbon 
(GAG)  and  membrane  technologies 
required  by  the  Information  Collection 
Rule  provided  information  on  the 
effectiveness  of  the  two  technologies. 
Other  studies  found  UV  light  to  be 
highly  effective  for  inactivating 
Cryptosporidium  and  Giardia  at  low 
doses  without  promoting  the  formation 
of  DBPs  (Malley  et  ai  1996;  Zheng  et  al. 
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1999).  This  nKW  treatment  information 
added  to  the  I  reatment  options  available 
to  utilities  foi  controlling  DBFs  beyond 
the  requiremt  nts  of  the  Stage  1  DBPR. 

New  data  o  i  the  health  effects  of 
DBFs  also  inf  uenced  the  Advisory 
Committee's  i  ecommendation  to  further 
regulate  DBFs .  Although  bladder  cancer 
risks  were  the  focus  of  the  Stage  1  M- 
DBF  negotiations,  potential 
reproductive  i  ind  developmental  health 
effects  were  c  mtral  to  the  Stage  2  M- 
DBF  Advison  Committee  discussions. 
Recent  humai  epidemiology  studies 
and  animal  to  ticology  studies  have  both 
shown  associi  lions  between  chlorinated 
drinking  wate  r  and  reproductive  and 
developments  1  health  effects  such  as 
spontaneous  cbortion,  stillbirth,  neural 
tube  defects,  {re-term  delivery, 
intrauterine  gi  owth  retardation,  and  low 
birth  weight,  j  ^  critical  review  of  the 
epidemiology  literature  pertaining  to 
reproductive  ;  nd  developmental  effects 
of  exposure  to  DBFs  completed  in  2000 
[Reiietal.  20(  0)  concluded  that  "the 
weight  of  evic  snce  from  the 
epidemiologic  al  studies  also  suggests 
that  they  (DBF  s)  are  likely  to  be 
reproductive  t  jxicants  in  humans  under 
appropriate  e>  posure  conditions  *  *  * 
and  that  meas  ires  aimed  at  reducing  the 
concentration;  of  byproducts  could 
have  a  positivi  i  impact  on  public 
health." 

While  there  has  been  substantial 
research  to  dal  e,  the  Advisory 
Committee  recognized  that  significant 
uncertainty  re  nains  regarding  the  risk 
associated  wit  i  DBFs  in  drinking  water. 
The  Advisory  "ommittee  carefully 
considered  th<  analyses  described 
previously,  as  well  as  costs  and 
potential  impa  cts  on  public  water 
systems,  and  c  included  that  a  targeted 
protective  pub  ic  health  approach 
should  be  take  i  to  address  exposure  to 
DBFs  beyond  t  le  requirements  of  the 
Stage  1  DBFR.  After  reaching  this 
conclusion,  th  !  Advisory  Committee 
developed  an  i  Agreement  in  Principle 
(USEFA  2000g|  that  laid  out  their 
recommendati  )ns  on  how  to  further 
control  DBFs  i  i  public  water  systems. 

In  the  Agree  nent  in  Frinciple.  the 
Advisory  Com  nittee  reconmiended 
maintaining  th  s  MCLs  for  TTHM  and 
HAAS  at  0.080  mg/L  and  0.060  mg/L 
respectively,  b  it  changing  the 
compliance  ca  culation  in  two  phases  to 
facilitate  systei  is  moving  from  the 
running  annua  average  (RAA) 
calculation  to  i  i  locational  running 
aimual  average  (LRAA)  calculation.  In 
the  first  phase,  systems  would  continue 
to  comply  witl  the  Stage  1  DBFR  MCLs 
as  RAAs  and,  i  t  the  same  time,  comply 
with  MCLs  of  ( .120  mg/L  for  TTHM  and 
0.100  mg/L  for  HAAS  calculated  as 


LRAAs.  RAA  calculations  average  all 
samples  collected  within  a  distribution 
system  over  a  one-year  period,  but 
LRAA  calculations  average  all  samples 
taken  at  each  individual  sampling 
location  in  a  distribution  system  during 
a  one-year  period.  Systems  would  also 
carry  out  an  Initial  Distribution  System 
Evaluation  (IDSE)  to  select  new 
compliance  monitoring  sites  that  more 
accurately  reflect  higher  TTHM  and 
HAAS  levels  occurring  in  the 
distribution  system.  The  second  phase 
of  compliance  would  require  MCLs  of 
0.080  mg/L  for  TTHM  and  0.060  mg/L 
for  HAAS  calculated  as  LRAAs  at 
individual  monitoring  sites  identified 
through  the  IDSE. 

The  Agreement  in  Frinciple  also 
provided  recommendations  for 
simultaneous  complieuice  with  the 
LT2ESWTR  so  that  the  reducUon  of 
potential  health  hazards  of  DBFs  dees 
not  compromise  microbial  protection. 
The  reconmiendations  for  the 
LT2ESWTR  included  treatment 
requirements  for  Cryptosporidium  based 
on  the  results  of  source  water 
monitoring,  a  toolbox  of  options  for 
providing  additional  treatment  at  high 
risk  facilities,  use  of  microbial 
indicators  to  reduce  Cryptosporidium 
monitoring  burden  on  small  systems, 
and  future  monitoring  to  determine  if 
source  water  quality  remains  constant 
after  completion  of  initial  monitoring. 
The  Agreement  also  encouraged  EFA  to 
develop  giudance  and  criteria  to 
facilitate  the  use  of  UV  light  for 
compliance  with  drinking  water 
disinfection  requirements.  The  complete 
text  of  the  Agreement  in  Principle 
(USEFA  2000g)  can  be  found  at  the 
edocket  Web  site  (http://www.epa.gov/ 
edocket). 

After  extensive  analysis  and 
investigation  of  available  data  and  rule 
options  considered  by  the  Advisory 
Committee,  EPA  is  proposing  a  Stage  2 
DBFR  control  strategy  that  is  consistent 
with  the  key  elements  of  the  Agreement 
in  Frinciple  signed  in  September  2000 
by  the  participants  in  the  Stage  2  M- 
DBF  Advisory  Committee.  EPA 
determined  that  the  risk-targeting 
measures  recommended  in  the 
Agreement  in  Principle  will  require 
only  those  systems  with  the  greatest  risk 
to  make  treatment  and  operational 
changes  and  will  maintain  simultaneous 
protection  from  the  potential  health 
hazards  of  DBFs  and  microbial 
contaminants.  EPA  has  carefully 
evaluated  and  expanded  upon  the 
recommendations  of  the  Advisory 
Committee  to  more  fully  develop 
today's  proposal.  EPA  also  made 
simplifications  where  possible  to 
minimize  complications  for  public 


water  systems  as  they  transition  to 
compliance  with  the  Stage  2  DBFR 
while  expanding  public  health 
protection.  The  proposed  requirements 
of  the  Stage  2  DBFR  are  described  in 
detail  in  section  V  of  this  preamble. 

C.  How  Were  Stakeholders  Involved  in 
Developing  the  Stage  2  DBPR? 

1.  Federal  Advisory  Committee  Process 

The  Stage  2  M-DBF  Advisory 
Committee  consisted  of  21 
organizational  members  representing 
EPA,  State  and  local  public  health  and 
regulatory  agencies,  local  elected 
officials.  Native  American  Tribes,  large 
and  small  drinking  water  suppliers, 
chemical  and  equipment  manufacturers, 
environmental  groups,  and  other 
stakeholders.  Technical  support  for  the 
Advisory  Committee's  discussions  was 
provided  by  a  technical  working  group 
established  by  the  Advisory  Committee. 
The  Advisory  Committee  held  ten 
meetings  to  discuss  issues  pertaining  to 
the  Stage  2  DBFR  and  LT2ESWTR  fi-om 
September  1999  to  July  2000  which 
were  open  to  the  public.  There  was  also 
an  opportunity  for  public  comment  at 
each  meeting. 

In  September  2000,  the  Advisory 
Committee  signed  the  Agreement  in 
Principle,  a  full  statement  of  the 
consensus  recommendations  of  the 
group.  The  agreement  was  published  by 
EFA  in  a  December  29.  2000  Federal 
Register  notice.(6S  FR  83015).  together 
with  the  list  of  committee  members  and 
their  organizations.  The  Agreement  is 
divided  into  Parts  A  and  B.  The 
recommendations  in  each  part  stand 
alone  and  are  independent  of  one 
another.  The  entire  Advisory  Conmiittee 
reached  consensus  on  Part  A,  which 
contains  provisions  that  directly  apply 
to  the  proposed  Stage  2  DBPR  and 
LT2ESWTR.  The  full  Advisory 
Committee,  with  the  exception  of  the 
National  Rural  Water  Association 
(NRWA).  also  agreed  to  Part  B,  which 
has  recommendations  for  future 
activities  by  EFA  in  the  areas  of 
distribution  systems  and  microbial 
water  quality  criteria. 

2.  Other  Outreach  Processes 

EFA  received  valuable  input  from 
small  system  operators  as  part  of  an 
Agency  outreach  initiative  under  the 
Regulatory  Flexibility  Act  (RFA).  EFA 
also  conducted  outreach  conference 
calls  to  solicit  feedback  and  information 
from  Small  Entity  Representatives 
(SERs)  on  issues  related  to  Stage  2  DBFR 
impacts  on  small  systems.  The  Agency 
consulted  with  State,  local,  and  Tribal 
governments  on  the  proposed  Stage  2 
DBPR.  Section  VIII  includes  a  complete 


Federal  Register/ Vol.  68,  No.  159/Monday,  August  18,  2003 / Proposed  Rules 


49557 


description  of  the  many  stakeholder 
activities  which  contributed  to  the 
development  of  the  Stage  2  DBPR. 

The  Agency  held  two  meetings  to 
discuss  consecutive  system  issues 
relevant  to  the  proposal  (February  22- 
23,  2001  in  Denver,  CO  and  March  28, 
2001  in  Washington.  DC). 
Representatives  from  States.  EPA 
Regions,  and  public  water  systems 
participated  in  the  discussions.  EFA 
also  briefed  the  National  Drinking  Water 
Advisory  Committee  at  their  November 
2001  meeting  on  consecutive  system 
issues  associated  with  the  rule  to 
receive  input  on  the  implementation 
strategy  selected.  This  Advisory 
Committee  generally  supported  EPA's 
approach.  Section  V  describes  EPA's 
analysis  of  consecutive  system  issues, 
comments  and  input  received  during 
these  sessions,  and  how  the  proposed 
requirements  will  apply  to  consecutive 
systems.  EPA  also  consulted  with  the 
Science  Advisory  Board  in  December 
2001  on  the  requirements  of  the  Stage  2 
DBFR. 

Finally,  EFA  posted  a  pre-proposal 
draft  of  the  Stage  2  DBPR  preamble  and 
regulatory  language  on  an  EPA  Internet 
site  (http://www.epa.gov/safewater/ 
mdbp/st2dis.html)  on  October  17,  2001. 
This  public  review  period  allowed 
readers  to  comment  on  the  Stage  2 
DBPR's  consistency  with  the  Agreement 
in  Frinciple  of  the  Stage  2  M-DBF 
Advisory  Committee.  EPA  received 
important  suggestions  on  this  pre- 
proposal  draft  from  14  commenters 
which  included  public  v/ater  systems. 
State  governments,  laboratories,  and 
other  stakeholders.  While  EFA  will  not 
formally  respond  to  these  comments, 
EFA  has  carefully  considered  them  in 
developing  today's  proposal. 

m.  Public  Health  Risk 

Chlorine  has  been  widely  used  as  a 
chemical  disinfectant,  serving  as  a 
principal  barrier  to  microbial 
contaminants  in  drinking  water. 
However,  the  microbial  risk  reduction 
attributes  of  chlorination  have  been 
increasingly  scrutinized  due  to  concerns 
about  potential  increased  health  risks 
from  exposure  to  disinfection 
byproducts,  which  are  formed  when 
certain  disinfectants  interact  with 
organic  and  inorganic  material  in  source 
waters.  Since  the  discovery  of 
chlorination  byproducts  in  drinking 
water  in  1974.  numerous  toxicological 
studies  have  shown  several  DBFs  (e.g.. 
bromodichloromethane.  bromoform. 
chloroform,  dichloroacetic  acid, 
trichloroacetic  acid  and  bromate)  to  be 
carcinogenic  in  laboratory  animals. 
These  findings  of  carcinogenicity 
influenced  EFA  to  promulgate  the 


TTHM  Rule  in  1979  and  the  Stage  1 
DBFR  in  1998.  The  Stage  1  DBFR 
primarily  addressed  possible 
carcinogenic  effects  [e.g.,  bladder,  colon 
and  rectal  cancers)  reported  in  both 
human  epidemiology  and  laboratory 
animal  studies.  Since  the  Stage  1  DBPR, 
new  health  studies  continue  to  support 
an  association  between  bladder,  colon 
and  rectal  cancers  from  long-term 
exposure  to  chlorinated  surface  water. 
In  addition  to  cancer  effects,  recent 
studies  have  reported  associations 
between  use  of  chlorinated  drinking 
water  and  a  number  of  reproductive  and 
developmental  endpoints  including 
spontaneous  abortion,  still  birth,  neural 
tube  defect,  pre-term  delivery,  low  birth 
weight  and  intrauterine  growth 
retardation  (small  for  gestational  age). 
Short-term,  high-dose  animal  screening 
studies  on  individual  byproducts  (e.g., 
bromodichloromethane  (BDCM),  and 
certain  haloacetic  acids)  have  also 
reported  adverse  reproductive  and 
developmental  effects  (e.g.,  whole  litter 
resorption,  reduced  fetal  body  weight) 
that  are  similar  to  those  reported  in  the 
human  epidemiology  studies.  This 
section  discusses  the  new  studies  that 
have  become  available  since 
promulgation  of  the  Stage  1  DBFR  and 
how  they  contribute  to  the  weight  of 
evidence  for  an  association  between 
health  effects  and  exposure  to 
chlorinated  surface  water. 

While  the  Stage  1  DBPR  was  targeted 
primarily  at  reducing  long-term 
exposures  to  elevated  levels  of  DBFs  to 
address  chronic  health  risks  from 
cancer,  the  Stage  2  DBPR  targets 
reducing  short-term  exposures  to 
address  potential  reproductive  and 
developmental  health  risks  and  cancer 
risks. 

Based  on  the  weight  of  evidence  from 
both  the  human  epidemiology  and 
animal  toxicology  data  on  cancer  and 
reproductive  and  developmental  health 
effects  and  consideration  of  the  large 
number  of  people  exposed  to 
chlorinated  byproducts  in  drinking 
water  (approximately  2S4  million),  EPA 
concludes  that:  (1)  Current  reproductive 
and  developmental  health  effects  data 
support  a  hazard  concern,  (2)  new 
cancer  data  strengthens  the  evidence  of 
an  association  of  chlorinated  water  with 
bladder  cancer  and  suggests  an 
association  for  colon  and  rectal  cancers, 
and  (3)  the  combined  health  data 
warrant  regulatory  action  bevond  the 
Stage  1  DBFR. 

A.  Reproductive  and  Developmental 
Epidemiology 

The  following  section  briefly 
discusses  reproductive  and 
developmental  epidemiology 


information  EPA  analyzed,  some 
conclusions  of  these  studies  and  reports, 
and  implications  for  the  Stage  2  DBFR. 
Further  discussion  of  the  implications 
and  EPA's  conclusions  can  be  found  in 
the  Stage  2  Economic  Analysis  (USEFA 
2003i). 

EFA  has  evaluated  recently  published 
epidemiological  studies  examining  the 
relationship  between  exposure  to 
contaminants  in  chlorinated  surface 
water  and  adverse  reproductive  and 
developmental  outcomes.  EPA  also 
considered  critical  reviews  of  the 
epidemiological  literature  by  Reif  et  al. 
(2000),  Bove  et  al.  (2002).  and 
Nieuwenhuijsen  et  al.  (2000).  Based  on 
these  evaluations,  EFA  believes  that  the 
reproductive  and  developmental 
epidemiology  data  contribute  to  the 
weight  of  evidence  on  the  potential 
health  risks  from  exposure  to 
chlorinated  drinking  water.  Although 
the  data  are  not  suitable  for  a  ■ 
quantitative  risk  assessment  at  this  time, 
due  in  part  to  inconsistencies  in  the 
findings,  they  do  suggest  that  exposure 
to  DBFs  is  a  potential  reproductive  and 
developmental  health  hazard. 

1.  Reif  eta/.  2000 

Reif  et  al.  (2000)  completed  a  critical 
review  of  the  epidemiology  literature 
pertaining  to  reproductive  and 
developmental  effects  of  exposure  to 
disinfection  byproducts  in  drinking 
water  as  a  report  to  Health  Canada.  The 
review  focused  on  16  peer-reviewed 
scientific  manuscripts  and  published 
reports  and  evaluated  associations 
between  DBP  exposure  and  outcomes 
grouped  as  effects  on:  (1)  Fetal  growth — 
low  birth  weight  (<2S00g);  very  low 
birth  weight  (<lS00g);  preterm  delivery 
(<37  weeks  of  gestation)  and 
intrauterine  growth  retardation  (or  small 
for  gestational  age):  (2)  fetal  viability 
(spontaneous  abortion  and  stillbirth) 
and  (3)  fetal  malformations  (all 
malformations,  oral  cleft  defects,  major 
cardiac  defects,  neural  tube  defects,  and 
chromosomal  abnormalities). 

a.  Fetal  growth.  Reif  et  al.  (2000) 
found  inconsistent  epidemiological 
evidence  for  an  association  between 
DBFs  and  fetal  growth.  Some  studies 
found  weak  but  statistically  significant 
associations  (Gallagher  et  al.  1998;  Bove 
et  al.  1992  and  199S),  while  two  studies 
found  no  association  (Dodds  et  al.  1999: 
and  Savitz  et  al.  1995)  with  fetal  growth. 

b.  Fetal  viability.  Reif  et  al.  2000's 
review  of  the  literature  foimd 
inconsistencies  in  the  epidemiological 
evidence  for  the  association  between 
DBP  exposure  and  fetal  viability.  For 
instance,  the  study  by  Waller  et  al.  1998 
found  an  apparent  dose-dependent 
increase  in  rates  of  spontaneous 
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effects  on  (1)  fetal  growth — small  for 
gestational  age  (SGA)  as  defined  in  each 
study  (usually  defined  as  the  fifth  or 
tenth  percentile  weight  by  gestational 
week  of  birth);  (2)  fetal  viability — 
spontaneous  abortion  and  stillbirth;  and 
(3)  fetal  malformations  (neural  tube 
defects,  oral  clefts,  and  cardiac  defects), 
a.  Fetal  growth.  Bove  et  al.  found  that, 
although  the  studies  that  evaluated  SGA 
had  several  limitations,  three  studies 
out  of  eight  (Kramer  et  al.  1992,  Bove  et 
al.  1995,  and  Gallagher  et  al.  1998) 
"provided  moderate  evidence  for  a 
causal  relationship  between  a  narrow 
definition  of  SGA  *   *   *  and  TTHM 
levels  that  could  be  found  ciurently  in 
some  U.S.  public  water  systems."  They 
also  concluded  that  the  study  with  the 
best  exposure  assessment  found  the 
strongest  association  between  SGA  and 
TTHM  exposure  (Gallagher  et  al.  1998). 
One  study  found  a  very  weak 
association  (Dodds  et  al.  1999)  and  the 
other  four  did  not  observe  an 
association  (Yang  et  al.  2000,  Kanitz  et 
al.  1996,  Kallen  et  al.  2000,  and  Jaakkola 
etal.  2001). 

b.  Fetal  viability.  Bove  et  al.  evaluated 
three  studies  on  spontaneous  abortion 
and  three  studies  on  stillbirth.  Again, 
Bove  et  al.  found  that  the  study 
employing  the  best  methods  found  the 
strongest  association  between  TTHM 
exposure  and  spontaneous  abortions 
(Waller  et  al.  1998).  The  other  two 
studies  (Savitz  et  al.  1995  and 
Aschengrau  et  al.  1989)  found  weak 
associations.  Two  of  the  studies 
investigating  stillbirths  foimd  an 
association  between  stillbirths  and 
chlorinated  surface  water  (Dodds  et  al. 
2001  and  Aschengrau  et  al.  1993).  The 
third  study  (Bove  et  al.  1995)  found  no 
association,  however  this  study  did  not 
evaluate  individual  THM  levels  or  cause 
of  death  information. 

c.  Fetal  malformations.  Bove  et  al. 
evaluated  seven  studies  that 
investigated  the  relationship  between 
birth  defects  and  DBF  exposure.  This 
evaluation  found  "consistency  among 
these  studies  in  the  findings  for  neural 
tube  defects  and  oral  cleft  defects,  but 
not  for  cardiac  defects.  Associations 
were  found  for  neural  tube  defects  in  all 
three  studies  that.examined  neural  tube 
defects.  These  studies  also  evaluated 
levels  of  THM  exposure  (Bove  et  al. 
1995:  Dodds  et  al.  1999;  Klotz  et  al. 
1999)."  Two  studies  evaluated  oral  cleft 
defects  and  levels  of  THMs;  one  found 
an  association  with  TTHM  (Bove  et  al. 
1995)  and  the  other  found  an 
association  with  chloroform  (Dodds  e* 
al.  2001).  A  third  study  that  did  not 
evaluate  THM  levels  did  not  identify  an 
association  with  oral  cleft  defects 
(Jaakkolaef  ai.  2001).  Bove  etal.  1995 


foimd  an  association  between  cardiac 
defects  and  TTHM.  but  Dodds  et  al. 
1999,  2001  and  Shaw  et  al.  1991  did 
not.  An  association  between 
chlorination  and  lu-inary  tract  defects 
was  found  in  the  three  studies  that 
evaluated  that  endpoint  (Kallen  et  al. 
2000;  Magnus  et  al.  1999;  Aschengrau  et 
al.  1993). 

Bove  et  al.  (2002)  concluded  that  the 
current  reproductive  and  developmental 
epidemiological  database  for  exposure 
to  chlorinated  byproducts  in  drinking 
water  presents  moderate  evidence  for 
associations  between  DBF  exposure  and 
SGA,  neural  tube  defects  and 
spontaneous  abortion.  The  authors 
acknowledged  the  difficulties  in 
assessing  exposure  with  any  precision 
in  the  studies  reviewed,  but  held  the 
opinion  that  misclassification  of 
exposure  would  tend  to  underestimate 
rather  than  overestimate  the  risk. 

3.  Nieuwenhuijsen  et  al.  2000 

Nieuwenhuijsen  et  al.  (2000) 
reviewed  the  toxicological  and 
epidemiological  literature  and  evaluated 
the  potential  risk  of  chlorination  DBFs 
on  human  reproductive  health.  The 
authors  state  that  "some  studies  have 
shown  associations  for  DBFs  and  other 
outcomes  such  as  spontaneous 
abortions,  stillbirths  and  birth  defects, 
and  although  the  evidence  for  these 
associations  is  weaker  it  is  gaining 
weight."  Nieuwenhuijsen  et  al.  also 
concluded  that,  "although  studies  report 
small  risks  that  are  difficult  to  interpret, 
the  large  number  of  people  exposed  to 
chlorinated  water  supplies  constitutes  a 
public  health  concern." 

4.  Additional  Epidemiology  Studies 

Three  new  reproductive  and 
developmental  epidemiological  studies 
were  completed  that  were  not  included 
in  the  Reif  et  al.  2000,  Bove  et  al.  2002, 
or  Nieuwenhuijsen  et  al.  2000  literature 
reviews. 

Waller  et  al.  2001,  recalculated  the 
total  trihalomethane  exposures  from 
their  original  publication  (Waller  et  al. 
1998)  to  evaluate  two  exposure 
assessment  methods  (closest  site  and 
utility-wide  average).  The  new 
calculations  were  intended  to  reduce 
exposure  misclassification  by 
employing  weighting  factors  and  subset 
analyses.  As  in  the  1998  publication,  the 
new  methods  found  a  relationship 
between  spontaneous  abortion  and  THM 
exposure,  although  the  unweighted 
utility-wide  point  estimate  was  lower 
than  reported  in  the  original 
manuscript. 

Hwang  et  al.  2002,  assessed  the  effect 
of  water  chlorination  byproducts  on 
specific  birth  defects  in  Norway  by 
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classifying  exposure  on  the  basis  of 
chlorination  (yes/no)  and  amount  of 
natural  organic  matter  in  the  water. 
Statistically  significant  associations 
with  exposure  were  found  for  risks  of 
any  birth  defect,  cardiac,  respiratory, 
and  urinary  tract  defects.  For  specific 
birth  defects,  a  statistically  significant 
association  was  found  for  a  defect  of  the 
septiun  in  the  heart. 

Windham  et  al.,  2003,  assessed  the 
relationship  between  exposure  to  THMs 
in  drinking  water  and  characteristics  of 
the  menstrual  cycle  among  403  women 
who  provided  daily  urine  samples  for 
an  average  of  5.6  cycles.  Women  whose 
tap  water  had  TTHM  levels  more  than 
0.060  mg/1  had  statistically  significantly 
shorter  menstrua^  cycles  than  women 
whose  tap  water  had  lower  TTHMs.  On 
average,  the  menstrual  cycles  of  women 
with  the  higher  levels  of  TTHMs  were 
one  day  shorter  than  cycles  of  women 
with  the  lower  levels  (adjusted 
difference:  -1.1  days,  95%  confidence 
interval:  - 1.8  days  to  -  0.4  days).  This 
shortening  occurred  during  the  first  half 
of  the  cycle,  before  ovulation  (adjusted 
difference:  -0.9  days;  95%  confidence 
interval:  - 1.6  days  to  -0.2  days).  There 
were  no  changes  in  bleed  length  or  in 
the  regularity  of  the  cycles.  Based  on 
their  study,  Windham  et  al.,  2003, 
suggested  that  THM  exposure  may  affect 
ovarian  function,  but  since  this  is  the 
first  study  to  examine  human  menstrual 
cycle  variation  in  relation  to  THM 
exposure,  more  research  is  needed  to 
confirm  the  relationship.  The  public 
health  implication  of  a  small  reduction 
in  menstrual  cycle  length  is  not  clear, 
but  if  THMs  are  related  to  disturbances 
in  ovarian  function,  that  might  provide 
insight  into  the  observed  associations 
between  THMs  and  a  variety  of  adverse- 
reproductive  outcomes. 

EFA's  epidemiolog}'  research  program 
continues  to  examine  the  relationship 
between  exposure  to  DBFs  and  adverse 
developmental  and  reproductive  effects. 


The  Agency  is  supporting  several 
studies  using  improved  study  designs  to 
provide  better  information  for 
characterizing  potential  risks.  Details  on 
EFA's  epidemiology  research  program 
can  be  found  at  http:// 
cfint.rtpnc.epa.gov/dwportal/cfm/ 
dwMDBP.cfm. 

B.  Reproductive  and  Developmental 
Toxicology 

Several  new  reproductive  and 
developmental  toxicology  studies  have 
become  available  since  the  December 
1998  Stage  1  DBFR.  This  discussion 
presents  some  conclusions  derived  from 
these  studies  and  reports,  including 
hazard  identification,  as  well  as 
implications  for  the  Stage  2  DBFR. 

EFA  conducted  a  literature  search  of 
animal  toxicology  studies  on  chronic 
and  subchronic  DBF  exposures 
associated  with  reproductive  and 
developmental  health  effects,  evaluated 
the  current  reproductive  and 
developmental  toxicological  database 
for  several  individual  DBFs,  and 
assessed  two  independent  reviews  (Tyl 
2000  and  WHO  2000).  As  a  result  of 
these  analyses,  EFA  has  concluded  that 
although  the  database  is  not  strong 
enough  to  quantify  risk,  it  is  sufficient 
to  support  a  hazard  concern.  This 
hazard  concern  supports  the  need  to 
address  potential  reproductive  and 
developmental  health  effects  in  the 
Stage  2  DBFR.  The  following  section 
describes  how  this  conclusion  was 
reached. 

1 .  EFA  Analysis  and  Research 

Since  the  Stage  1  DBFR,  EFA  has 
continued  to  support  reproductive  and 
developmental  toxicological  research  on 
various  disinfection  byproducts  through 
extramural  and  intramural  research 
programs.  Information  on  EFA's 
toxicology  programs  can  be  found  at 
http://www.epa.gov/nheerl/.  These 
studies,  along  with  data  on  several  DBFs 


published  after  the  1998  Stage  1  DBFR, 
are  summarized  in  the  updated 
children's  health  document,  "Health 
Risks  to  Fetuses,  Infants,  and  Children: 
A  Review  "  (USEFA  2003a). 

In  addition  to  this  compilation  of 
data.  EFA  has  also  prepared  individual 
health  criteria  documents  that  provide 
detailed  summaries  of  the  relevant  new 
information,  as  well  as  an  overall 
characterization  of  the  human  health 
risks  from  exposure  to  certain  DBFs 
(USEFA  2003b-USEPA  2003h,  USEFA 
20031).  From  these  new  evaluations, 
EPA  has  concluded  that  several  new 
studies  on  individual  byproducts 
contribute  to  the  weight  of  evidence  for 
an  association  between  DBF  exposure 
and  adverse  effects  on  the  developing 
fetus  and  reproduction.  These  effects 
include  fetal  loss,  cardiovascular  effects, 
and  male  reproductive  effects  and  are 
associated  with  bromodichloromethane 
(BDCM).  dichloroacetic  acid  (DCAA), 
trichloroacetic  acid  (TCAA), 
bromochloroacetic  acid  (BCAA),  and 
dibromoacetic  acid  (DBAA).  The  data 
from  these  new  studies  do  not  change 
the  MCLGs  that  were  established  as  a 
part  of  the  Stage  1  DBFR. 

2.  Tyl  2000 

Tyl  (2000)  conducted  a 
comprehensive  review  of  the 
reproductive  and  developmental 
toxicology  literature  on  DBFs 
representing  over  thirty-five  studies. 
Adverse  effects  reported  by  these 
studies  include  developmental  effects, 
whole  litter  resorption,  reduced  fetal 
body  weights,  and  male  reproductive 
effects  (e.g.,  inhibited  spermiation, 
increased  abnormal  sperm).  Many  of 
these  studies  are  categorized  as  high- 
dose,  short-term  screening  studies  that 
can  be  used  to  assess  potential  hazard 
(Table  III-l),  while  the  long  term,  two- 
generation  reproduction  studies  could 
be  an  appropriate  basis  for  quantitative 
risk  assessment. 
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availability  of  at  least  one  study  in  the  following  categories. 
Studies  are  for  hazard  identification  These  types  of  studies  include  the  following:  whole  embryo  culture,  NTP  35-day  screening 
Kavlock  and  its  modified  version,  and  short-term  male  reproductive  toxicity  screen. 
il  studies  are  used  for  dose-response  detemiinations. 
genera^on  reproductive  studies  are  multi-generation  reproductive  toxicity  studies  used  for  dose-response  determinations 


•  denotes 
'  Screening 
studies,  Chemdff 
2  Developmef  tal 
*Two-' 


Tyl  conclu 
studies,  performed 
DBFs,  are  'ad^  squat 
only  to  detect 


Table  III-2 


—Potential  Hazards  of  DBPs  for  Reproductive  and  Developmental  Effects  (Adapted  Froiui  Tyl 

2000) 


Developmental 
Whole  litter 


Fetotoxictty  (reduced 
Male  reproducti  te 


Screening '       Developmental  ^ 


• 

• 

• 

• 


• 
• 
• 
• 

• 
• 
• 
• 


• 

• 


• 
• 


• 
• 


Two-generation  3 
reproductive 


ed  that.  "The  screening 
for  a  number  of 
e'  and  'sufficient' 
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developmental  toxicants  for  hazard 
identification."  Tyl  further  confirms 
that  the  database  identifies  certain  DBPs 
with  potential  reproductive  or 


developmental  effects  (Table  III-2)  and 
these  are  discussed  further  in  the  next 
section. 


Type  of  hazard 


jefects 


res(  irption 


ffetal  body  weights,  increased  variations) 
effects  (spermatotoxic)  


Disinfection  byproducts 


TCAA,  DCAA,  MCAA  and  chlorite. 

Chloroform,   bromoform.   BDCM,   DBCM,   DCAA,  TCAA,   DCAN    and 

TCAN. 
Chlorofomi,    BDCM,    DBCM,    DCAA,    TCAA,    DCAN,    TCAN,    DBAN, 

BCAN,  MCAN. 
DCAA,  DBAA,  BDCM. 


a.  Developr.  \ental  defects.  Tyl  noted 
that  adverse  c  evelopmental  effects  that 
were  reported  from  whole  embryo 
culture  tests  c  a  the  developing  heart, 
neural  tube,  e  re,  pharyngeal  arch,  and 
somites  tende  1  to  be  associated  with 
haloacetic  aci  Is  tested  at  high  doses 
(Hunter  et  al.  1996;  Saillenfait  et  al. 
1995,  Smith  e  al.  1989).  Cardiovascular 
effects  were  a  so  observed  in  vivo  for 
TCAA  and  DC  AA  from  developmental 
segment  II  tox  icity  studies  at  high  doses 
(Smith  ef  a/.  1988,  1990). 

b.  Whole  lit  er  resorption.  Whole  litter 
resorption,  lik  jned  to  miscarriage  or 
spontaneous  a  bortion  by  Tyl  2000,  was 
also  observed  it  high  doses  in  vivo  for 

a  range  of  DBI  s  as  indicated  in  Table 
I1I-2  (Murray  H  al.  1979,  Balster  and 
Borzellca,  198  2,  Narotsky  etal.  1992; 
1997  a,  b;  Biel  ntieier  et  al.  2001;  Smith 
et  al.  1990:  Sn  ith  et  al.  1988).  Tyl  noted 
that  similar  ef  ects  were  observed  in 
several  epider  liology  studies. 

c.  Fetal  toxi  :ity.  Fetal  toxic  effects 
such  as  reduce  d  fetal  body  weights  and 
increased  vari  ition  were  observed  at 
high  doses  in  'ivo  for  a  range  of  DBPs 
(e.g..  chlorofoi  m,  BDCM,  DBCM,  DCAA, 


TCAA.  DCAN.  TCAN,  DBAN,  BCAN) 
(Thompson  et<il.  1974;  Schwetz  et  al. 
1974;  Murray  et  al.  1979;  Ruddick  ef  al. 
1983;  Narotsky  et  al.  1992,  Balster  and 
Borzelleca,  1982;  Smith  et  al.  1990). 
Again,  Tyl  noted  a  similarity  in  effects 
observed  in  epidemiology  studies. 

d.  Male  reproductive  effects.  Animal 
toxicology  studies  report  increased  risks 
of  adverse  effects  on  the  male 
reproductive  system  from  high  doses  of 
haloacetic  acids  and  other  DBPs  that 
have  not  been  studied  in  hiunan 
epidemiology  studies.  Male 
reproductive  effects  (e.g.,  inhibited 
spermiation,  reduced  epididymus, 
sperm  number  and  motility,  increased 
abnormal  sperm,  testicular  damage  and 
inhibited  in  vitro  fertilization)  were 
reported  for  DCAA,  DBAA,  TCAA  and 
BDCM  (Toth  et  al.  1992,  Linder  et  al. 
1997a,  b;  Linder  et  al.  1994a,  b;  Cosby 
and  Dukelow  1992).  Dr.  Tyl  noted  that 
the  adverse  effects  observed  in  the  male 
reproductive  toxicity  screening  studies 
(Toth  et  al.  1992;  Linder  et  al.  1994a,  b; 
1997a,  b)  are  confounded  by  a  short 
dosing  regimen  and  administration  of 
test  doses  to  only  adult  males. 


From  her  review  of  the 
comprehensive  animal  toxicology 
database  on  reproductive  and 
developmental  health  effects  from  DBP 
exposure.  Dr.  Tyl  concludes  that  "some 
DBPs  have  an  intrinsic  capacity  to  do 
harm,  specifically  to  the  developing 
conceptus  and  the  male  (and  possibly 
the  female)  reproductive  system".  She 
concludes  that  "there  is  hazard  to 
development  from  the  haloacetic  acids 
(TCAA,  DCAA,  MCAA)  and  acetate;  to 
development  from  chloroform, 
bromoform,  BDCM,  DBCM,  DCAA. 
TCAA,  DCAN,  and  TCAN  expressed  as 
full  litter  resorption  (which  most  likely 
indicates  maternal  endocrine/uterine 
effects);  and  fetotoxicity  for  chloroform. 
BDCM,  DBCM,  DCAA,  TCAA,  DCAN. 
TCAN,  DBAN,  BCAN,  CAN, 
acetaldehyde,  and  possibly 
formaldehyde.  Reproductive  hazard 
exists  for  DCAA,  DBAA,  and  possibly 
formaldehyde  in  males  and  for  TCE  and 
possibly  formaldehyde  in  females." 
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3.  World  Health  Organization  Review  of 
the  Reproductive  and  Developmental 
Toxicology  Literature  (2000) 

The  International  Programmfe  on 
Chemical  Safety  (IPCS)  published  an 
evaluation  of  Disinfectants  and  DBPs  in 
its  Environmental  Health  Criteria 
monograph  series  (WHO  2000).  In  this 
review  of  the  toxicology  data  on 
reproductive  and  developmental  effects 
from  DBP  exposure,  the  World  Health 
Organization  (WHO)  concludes  that 
although  the  data  on  these  effects  are 
not  as  robust  as  the  cancer  database, 
these  effects  are  of  potential  health 
concern.  The  WHO  concludes  that 
reproductive  effects  in  females  have 
been  principally  embryolethality  and 
fetal  resorptions  associated  with  the 
haloacetonitriles  (trichloroacetonitrile, 
dichloroacetonitrile, 
bromochloroacetonitrile,  and 
dibromoacetonitrile)  and  the 
dihaloacetates,  while  DCAA  and  DBAA 
have  both  been  associated  with  adverse 
effects  on  male  reproduction. 

4.  New  Studies 

Christian  et  al.  (2001)  conducted  a 
developmental  toxicity  study  with 
pregnant  New  Zealand  White  rabbits 
exposed  to  BDCM  in  drinking  water  at 
concentrations  of  0,  15,  150.  450,  and 
900  ppm  in  drinking  water  on  gestation 
days  6-29.  The  no  observed  adverse 
effect  level  (NOAEL)  and  lowest 
observed  adverse  effect  level  (LOAEL) 
identified  for  maternal  toxicity  in  this 
study  were  13.4  mg/kg-day  (150  ppm) 
and  35.6  mg/kg-day  (450  ppm), 
respectively,  based  on  decreased  body 
weight  gain.  The  developmental  NOAEL 
was  55.3  mg/kg-day  (900  ppm)  based  on 
absence  of  statistically  significant,  dose- 
related  effects  at  any  tested 
concentration.  Christian  et  al.  (2001) 
also  conducted  a  developmental  study 
of  BDCM  in  a  second  species,  Sprague- 
Dawley  rats.  Rats  were  exposed  to 
BDCM  in  the  drinking  water  at 
concentrations  of  0,  50,  150,  450,  and 
900  ppm  on  gestation  days  6  to  21.  The 
concentration-based  maternal  NOAEL 
and  LOAEL  for  this  study  were  150  ppm 
and  450  ppm,  respectively,  based  on 
statistically  significant,  persistent 
reductions  in  maternal  body  weight  and 
body  weight  gains.  Based  on  the  mean 
consumed  dosage  of 
bromodichloromethane,  these 
concentrations  correspond  to  doses  of 
18.4  mg/kg-day  and  45.0  mg/kg-day, 
respectively.  The  concentration-based 
developmental  NOAEL  and  LOAEL 
were  450  ppm  and  900  ppm, 
respectively,  based  on  a  significantly 
decreased  number  of  ossification  sites 
per  fetus  for  the  forelimb  phalanges 


(bones  of  the  hand  or  the  foot)  and  the 
hindlimb  metatarsals  and  phalanges. 
These  concentrations  correspond  to 
mean  consumed  doses  of  45.0  mg/kg- 
day  and  82.0  mg/kg-day,  respectively. 

Christian  et  al.  (2002d)  summarized 
the  results  of  a  two-generation 
reproductive  toxicity  study  on 
bromodichloromethane  conducted  in 
Sprague-Dawley  rats. 
Bromodichloromethane  was 
continuously  provided  to  test  animals  in 
the  drinking  water  at  concentrations  of 
0,  50,  150,  or  450  ppm.  Average  daily 
doses  estimated  for  the  50,  150,  and  450 
ppm  concentrations  were  reportedly  4.1 
to  12.6, 11.6  to  40.2.  and  29.5  to  109  mg/ 
kg-day,  respectively.  The  parental 
NOAEL  and  LOAEL  were  50  and  150 
ppm,  respectively,  based  on  statistically 
significant  reduced  body  weight  and 
body  weight  gain;  Fl  and  F2  generation 
pup  body  weights  were  reduced  in  the 
150  and  450  ppm  groups  during  the 
lactation  period  after  the  pups  began  to 
drink  the  water  provided  to  the  dams. 
Body  weight  and  body  weight  gain  were 
also  reduced  in  the  150  and  450  ppm  Fl 
generation  males  and  females.  A 
marginal  effect  on  estrous  cyclicity  was 
observed  in  Fl  females  in  the  450  ppm 
exposure  group.  Small  (<6%),  but 
statistically  significant,  delays  in  Fl 
generation  sexual  maturation  occurred 
at  150  (males)  and  450  ppm  (males  and 
females)  as  determined  by  timing  of 
vaginal  patency  or  preputial  separation. 
The  study's  authors  considered  these 
effects  to  be  a  secondary  response 
associated  with  reduced  body  weight, 
which  appears  to  be  dehydration 
brought  about  by  taste  aversion  to  the 
compound.  The  results  of  this  study 
identify  NOAEL  and  LOAEL  values  for 
reproductive  effects  of  50  ppm  (4.1  to 
12.6  mg/kg-day)  and  150  ppm  (11.6  to 
40.2  mg/kg-day )>  respectively,  based  on 
delayed  sexual  maturation. 

Bielmeier  et  al.  (2001)  conducted  a 
series  of  experiments  to  investigate  the 
mode  of  action  in 

bromodichloromethane-induced  full 
litter  resorption  (FLR).  The  study 
included  a  strain  comparison  of  F344 
and  Sprague-Dawley  (SD)  rats.  In  the 
strain  comparison  experiment,  female 
SD  rats  (13  to  14/dose  group)  were 
dosed  witli  0.  75.  or  100  mg/kg-day  by 
aqueous  gavage  in  10%  Emulphor®  on 
GD  6  to  10.  F344  rats  (12  to  14/dose 
group)  were  dosed  with  0  or  75  mg/kg- 
day  administered  in  the  same  vehicle. 
The  incidence  of  FLR  in  the 
bromodichloromethane-treated  F344 
rats  was  62%.  while  the  incidence  of 
FLR  in  SD  rats  treated  with  75  or  100 
mg/kg-day  of  bromodichloromethane 
was  0%.  Both  strains  of  rats  showed 
similar  signs  of  maternal  toxicity,  and 


the  percent  body  weight  loss  after  the 
first  day  of  dosing  was  comparable  for 
SD  rats  and  the  F344  rats  that  resorbed 
their  litters.  The  rats  were  allowed  to 
deliver  and  pups  were  examined  on 
postnatal  days  1  and  6.  Surviving  litters 
appeared  normal  and  no  effect  on  post- 
natal survival,  litter  size,  or  pup  weight 
was  observed.  The  series  of  experiments 
conducted  by  Bielmeier  et  al.  (2001) 
identified  a  LOAEL  of  75  mg/kg-day  (the 
lowest  dose  tested)  based  on  FLR  in 
F344  rats.  A  NOAEL  was  not  identified. 
Mechanistic  studies  indicate  that 
BDCM-induced  pregnancy  loss  is  likely 
to  be  luteinizing  hormone  (LH)- 
mediated  (Bielmeier  et  al..  2001).  It  is 
possible  that  BDCM  alters  LH  levels  by 
disrupting  the  hypothalamic-pituitary- 
gonadal  axis  or  by  altering  the 
responsiveness  of  the  corpora  lutea  to 
LH.  Since  these  possible  mechanisms 
are  potentially  relevant  to  pregnancy 
maintenance  in  humans,  EPA  believes 
the  finding  of  BDCM-induced  pregnancy 
loss  in  F344  rats  is  relevant  to  risk 
assessment,  and  may  provide  insight 
into  the  epidemiological  finding  of 
increased  risk  of  spontaneous  abortion 
associated  with  consumption  of  BDCM 
(Waller  et  al.  1998,  2001). 

Christian  ef  al.  (2002a)  recently         ° 
completed  a  two-generation  drinking 
water  study  of  DBA  in  rats.  Male  and 
female  Sprague-Dawley  rats  (30/sex/ 
exposure  group)  were  administered 
DBA  in  drinking  water  at  concentrations 
of  0,  50,  250.  or  650  ppm  continuously 
from  initiation  of  exposure  of  the 
parental  (P)  generation  male  and  female 
rats  through  weaning  of  the  F2  offspring. 
Based  on  testicular  histomorphology 
indicative  of  abnormal  spermatogenesis 
in  P  and  Fi  males,  the  parental  and 
reproductive/developmental  toxicity 
LOAEL  and  NOAEL  are  250  and  SO 
ppm.  respectively. 

Previous  studies  by  EPA  have 
reported  adverse  effects  of  DBA, 
administered  via  oral  gavage,  on 
spermatogenesis  that  impacted  male 
fertility  (Linder  et  al.  1994a.  1995, 
1997a)  at  doses-comparable  to  those 
achieved  in  the  Christian  ef  al.  (2002a) 
study.  Based  on  these  studies 
collectively,  it  is  clear  that  DBA  is 
spermatotoxic.  Moreover, 
Veeramachaneni  ef  al.  (2000)  reported 
in  an  abstract  that  sperm  from  male 
rabbits  exposed  to  DBA  in  utero  bom 
gestation  days  15  and  throughout  life 
reduced  the  fertility  of  artificially 
inseminated  females  as  evidenced  by 
reduced  conceptions.  When  published, 
this  study  may  support  the  evidence 
that  DBA  is  a  male  reproductive  system 
toxicant . 

In  addition,  research  on  DBA  by 
Klinefelter  ef  al.  (2001)  has 
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C.  Conclusioi  s  Drawn  From  the 
Reproductive  and  Developmental 
Health  EffecU  Data 

EPA  believi  )s  that  the  weight  of 
evidence  of  tl  e  best  available  science,  in 
conjunction  v  'ith  the  widespread 
exposure,  sup  ports  regulatory  changes 
that  target  pes  k  DBP  exposures 
specifically  tl  rough  the  Stage  2  DBPR. 
Several  epide  niology  studies  found 
statistically  si  ^ificant  associations 
between  expo  sure  to  chlorinated 
drinking  water  and  fetal  growth, 
spontaneous  <  bortion,  stillbirth,  and 
neural  tube  d(  ifects.  Although  • 
uncertainties  -emain  and  the  currenf 
database  does  not  support  a  quantitative 
reproductive  ;  ind  developmental  risk 
assessment  fo  ■  most  of  the  DBPs,  the 
weight  of  evic  ence  provides  an 
indication  of ;  i  hazard  concern  that 
warrants  addi  ;ional  regulatorv  action 
beyond  the  St  ige  1  DBPR. 

Biological  p  lausibility  for  the  effects 
observed  in  e  lidemiological  studies  has 
been  derhonst  rated  through  various 


toxicological  studies.  Tyl  200&  states 
that  "effects  observed  in  animal  studies 
included  embryonic  heart  and  neural 
tube  defects  from  haloacetic  acids  in 
vitro  and  in  vivo,  and  full  litter 
resorption,  reduced  numbers  of 
implants  per  litter,  and  reduced  fetal 
body  weight  per  litter  were  also 
observed  from  exposure  to  specific 
trihalomethanes.  Comparable  effects 
were  also  observed  in  children  in  some 
(but  not  all)  epidemiological  studies, 
with  exposure  to  trihalomethanes 
(THMs)  usually  used  as  a  surrogate  for 
specific  DBP  classes  or  individual  DBPs. 
as  follows:  increased  incidences  of 
cardiac  defects  (Bove  et  al.  1995)  and  of 
neural  tube  defects  in  children  (Bove  et 
al.  1995;  Dodds  et  al.  1999;  Klotz  and 
Pyrch  1998)  were  reported.  Intrauterine 
growth  retardation  (lUGR. 
approximately  equivalent  to  reduced 
fetal  body  weights  per  litter)  was 
reported  to  be  associated  with 
waterborne  chloroform  (Kramer  et  al. 
1992;  Bove  et  al.  1995;  Gallagher  et  al. 
1998).  Miscarriage  or  spontaneous 
abortion,  or  stillbirth  (approximately 
equivalent  to  whole  litter  resorption, 
reduced  numbers  of  total  and/or  live 
implants  per  litter,  and  increased 
resorptions  per  litter)  were  observed  by 
Waller  et  al.,  1998;  Dodds  et  al.,  1999; 
and  Bove  efai.,  1995." 

Similarity  of  effects  between  animals 
and  humans  lends  credence  to  and 
strengthens  the  weight  of  evidence  for 
an  association  between  adverse 
reproductive  and  developmental  health 
effects  and  exposure  to  chlorinated 
surface  water.  EPA  believes  that  the 
weight  of  evidence  of  both  the 
reproductive  and  developmental 
toxicological  and  epidemiological 
databases  suggests  that  exposure  to 
DBPs  may  induce  potential  adverse 
health  effects  on  reproduction  and  fetal 
development  at  some  DBP  exposures. 
However,  additional  toxicological  work 
is  necessary  to  identify  the  mode  of 
action  for  the  effects  observed. 

D.  Cancer  Epidemiology 

Epidemiological  studies  on  cancer 
provide  valuable  information  that 
contributes  to  the  overall  evidence  on 
the  potential  human  health  hazards 
from  exposure  to  chlorinated  drinking 
water.  In  the  area  of  epidemiology,  a 
number  of  studies  have  been  conducted 
to  investigate  the  relationship  between 
exposure  to  chlorinated  surface  water 
and  cancer.  While  EPA  cannot  conclude 
there  is  a  causal  link  between  exposure 
to  chlorinated  surface  water  and  cancer, 
some  studies  have  found  an  association 
between  bladder,  rectal  and  colon 
ccuicer  and  exposure  to  chlorinated 
surface  water. 


1.  Population  Attributable  Risk  Analysis 

Some  epidemiological  studies  have 
linked  the  consumption  of  chlorinated 
surface  waters  to  an  increased  risk  of 
two  major  causes  of  himian  mortality  in 
the  United  States,  colorectal  and 
bladder  cancers  (Cantor  1998).  Bladder 
cancer  was  chosen  as  the  primary 
endpoint  of  concern  in  the  Stage  1 
DBPR  (USEPA  1998f)  economic  analysis 
because  it  had  the  most  consistent 
database  for  a  possible  association  to 
chlorinated  surface  water  exposure. 
More  studies  have  considered  bladder 
cancer  than  any  other  cancer.  EPA  used 
the  published  mean  risk  estimates  from 
five  studies  to  quantify  the  potential 
range  of  risk  for  bladder  cancer  from 
DBP  exposure.  These  risks  were 
expressed  as  a  range  of  population 
attributable  risks  (PAR)  of  2-17% 
(USEPA  1998f}.  This  means  that  if  the 
associations  reported  in  the  studies  txma. 
out  to  reflect  a  causal  link,  between  2 
and  17%  of  new  bladder  cancer  cases 
could  be  attributable  to  DBPs.  This  PAR 
range  also  represents  that  portion  of  the 
bladder  cancer  cases  that  would  not 
have  occurred  if  the  exposiu-e  to 
chlorinated  drinking  water  were  absent. 
A  complete  discussion  of  the  Stage  1 
DBPR  bladder  cancer  PAR  evaluation, 
including  uncertainties  and 
assumptions,  can  be  foimd  in  the  Stage 
2  DBPR  Economic  Analysis  (USEPA 
20031). 

While  EPA  recognized  the  limitations 
of  the  epidemiological  database  for 
making  risk  estimates,  the  Agency 
believed  that  it  was  useful  for 
developing  an  estimate  of  bladder 
cancer  risk.  The  PARs  were  derived 
from  measured  risks  (Odds  Ratios  and 
Relative  Risk)  based  on  the  number  of 
years  exposed  to  chlorinated  surface 
water.  The  uncertainties  associated  with 
these  PAR  estimates  are  largely  due  to 
the  common  prevalence  of  both  the 
disease  (bladder  cancer)  and  exposure 
(chlorinated  drinking  water).  EPA 
recognizes  that  risks  from  chlorinated 
drinking  water  may  be  lower  or  higher 
than  those  estimated  from  the 
epidemiological  literatiu^,  and  that  the 
PAR  range  could  include  zero  or  be 
higher  than  17%. 

Using  the  PARs  of  2%  and  17%,  EPA 
estimated  that  the  niunber  of  possible 
bladder  cancer  cases  per  year 
potentially  associated  with  exposures  to 
DBPs  in  chlorinated  drinking  water 
could  range  from  1,100  to  9,300  cases. 
This  was  based  on  the  estimate  of 
54,500  new  bladder  cancer  cases  per 
year  nationally,  as  projected  by  the 
National  Cancer  Institute  for  1997.  A 
thorough  discussion  of  cancer  studies 
published  prior  to  1998  and  possible 
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associations  with  DBP  exposure  can  be 
found  in  the  Stage  1  DBPR  (USEPA 
1998c). 

2.  New  Epidemiological  Cancer  Studies 

New  studies  published  since  the  Stage 
1  DBPR  continue  to  support  an 
association  between  bladder,  colon  and 
rectal  cancers  and  exposure  to 
chlorinated  surface  water  (Yang  et  al. 
1998;  Koivusalo  et  al.  1998;  King  et  al. 
2000b).  Based  on  the  weight  of  evidence 
provided  by  the  cancer  epidemiology 
database,  EPA  has  chosen  to  use  the 
same  PAR  analysis  to  estimate  the 
primary  benefits  from  bladder  cancer 
cases  potentially  avoided  as  a 
consequence  of  reducing  the  DBP  levels 
from  the  Stage  2  DBPR  [see  section  VII). 
For  the  Stage  2  DBPR  analysis,  EPA 
updated  the  1997  estimate  of  new 
bladder  cancer  cases  per  year  nationally 
from  54,500  to  56,500  (projected  by  the 
American  Cancer  Society,  2002)  and 
accounted  for  the  reductions  in  DBP 
exposure  that  were  projected  for  the 
Stage  1  DBPR. 

a.  New  bladder  cancer  studies. 
Bladder  cancer  and  chlorinated  DBP 
exposure  has  historically  been  the  most 
strongly  supported  association  of  all  the 
possible  cancers,  based  on  human 
evidence.  Two  new  studies  (Yang  et  al. 
1998  and  Koivusalo  et  al.  1998)  also 
suggest  an  association  of  DBP  exposure 
with  bladder  cancer.  Yang  et  al.  1998 
found  a  positive  association  between 
consumption  of  chlorinated  drinking 
water  and  bladder  cancer.  Koivusalo  et 
al.  (1998)  found  evidence  of  increased 
risk  as  a  function  of  increasing  DBP 
exposure  duration.  Long  exposure 
durations  (>45  years  for  Koivusalo  et  al. 
1998)  were  associated  with  about  a  two- 
fold increase  in  risk.  The  new  bladder 
cancer  studies  continue  to  support  an 
association  and  potential  for  a  causal 
relationship  between  exposure  to 
chlorination  byproducts  and  risk  for 
bladder  cancer. 

A  new  publication  by  CM.  Villanueva 
et  al.  (Villanueva  et  al.  2003)  reports  on 
theii  meta-analysis  of  case-control  and 
cohort  studies.  This  meta-analysis  may 
be  useful  for  improving  the  estimate  of 
national  population  attributable  risk 
(fraction  of  bladder  cancer  cases  in  the 
U.S.  that  may  be  attributed  to 
chlorinated  drinking  water).  Compared 
to  EPA's  current  approach  [i.e., 
providing  a  range  of  population 
attributable  risks  (PAR)),  use  of  the 
meta-estimate  would  provide  a  more 
stable  result  because: 

•  It  provides  a  single  (meta)  estimate 
of  the  odds  ratio  from  which  to  calculate 
the  PAR,  thereby  summarizing  the 
results  across  studies,  thus  reducing  the 


influence  of  geographic  and  temporal 
differences. 

•  It  uses  three  additional  high-quality 
studies  not  included  in  the  PAR  range 
analysis  conducted  by  EPA  (i.e.,  studies 
by  Koivusalo  et  al.  1998,  Doyle  et  al. 
1997,  and  Vena  et  al.  1993). 

•  It  weights  the  individual  studies 
according  to  their  precision,  so  more 
precise  estimates  (due  principally  to 
greater  numbers  of  cases)  carry  greater 
statistical  weight  and  therefore  have 
greater  influence  on  the  meta-estimate. 

•  In  addition  to  the  primary  analysis, 
the  authors  conducted  an  evaluation  of 
the  robustness  of  thefr  conclusions. 
They  examined  the  sensitivity  of 
estimates  to  decisions  made  with 
respect  to  exposure  definitions,  cut 
points  defining  exposure  groups, 
inclusion/exclusion  of  individual 
studies,  and  potential  publication  bias. 

The  meta-analysis  provided  at  least 
two  meta-esti mates  that  may  be  useful 
for  estimating  national  population 
attributable  risk: 

•  A  combined  odds  ratio  for  ever- 
exposure,  with  confidence  intervals  and 

•  A  combined  dose-response 
regression  slope  coefficient,  relating 
increasing  odds  ratios  to  additional 
years  of  chlorinated  drinking  water 
consumption. 

EPA  conducted  an  estimate  of  the 
impact  of  using  the  meta-analysis  to 
provide  a  perspective  on  the  national 
population  attributable  risk.  This 
estimate  is  based  on  the  author's 
correction  of  a  minor  transcription  error 
in  their  published  manuscript  (the 
appropriate  estimate  for  the  King  study 
yields  corrected  over-all  odds  ratio  for 
ever-consumers  of  1.2  with  95% 
confidence  interval  of  1.091  to  1.320, 
personal  communication  from  M. 
Kogevinas  to  M.  Messner,  5/19/2003). 
Assuming  70%  of  the  U.S.  population  is 
in  the  ever-consumed  category  (based 
on  the  chlorinated  surface  water 
exposed  population),  a  point  estimate  of 
the  population  attributable  risk  using 
the  odds  ratio  from  the  meta-analysis  is 
12%  (95%  interval  6%  to  18%). 
Although  EPA's  population  attributable 
risk  range  (2%  to  17%)  was  not 
intended  to  convey  a  quantified  level  of 
confidence,  it  is  not  vastly  different 
from  the  meta-analysis'  95%  confidence 
range  of  6%  to  18%.  EPA  regards  the 
meta-range  as  additional  support  for 
EPA's  population  attributable  risk  range. 
The  meta-analysis  provides  continued 
support  for  an  association  between 
exposure  to  chlorinated  surface  water 
and  bladder  cancer. 

EPA  requests  comment  on  the  use  of 
a  meta-estimated  odds  ratios  to  estimate 
national  population  attributable  risk  for 
the  purpose  of  supporting  the  benefit 


analysis  for  this  rule,  either  based 
specifically  on  the  Villanueva  et  al. 
publication  or  on  the  application  of  a 
similar  approach.  EPA  also  solicits 
Qomments  and  suggestions  for  use  of  the 
combined  dose-response  regression 
slope  coefficient  associated  with  the 
increased  risk  of  bladder  cancer  for  each 
additional  year's  exposure  to  DBPs  in 
drinking  water  for  estim.ating  the  drop 
in  risk  associated  with  a  reduction  in 
DBPs  as  part  of  the  benefit  analysis  of 
this  rule.  EPA  provides  further 
discussion  and  solicitation  of  comment 
on  how  the  slope  factor  might  further  be 
considered  in  estimating  the  benefits  of 
this  rule  in  the  economic  section  of  this 
preamble. 

b.  New  colon  cancer  studies. 
Colorectal  cancer  is  the  third  most 
common  type  of  new  cancer  cases  and 
deaths  in  both  men  and  women  in  the 
U.S.  It  is  estimated  that  148,300  new 
colorectal  cancer  cases  will  be 
diagnosed  in  2002,  with  56.600 
resulting  in  deaths  (American  Cancer 
Society,  2002).  Human  epidemiology 
studies  on  chlorinated  surface  water 
have  reported  associations  with 
colorectal  cancer.  Since  the  Stage  1 
DBPR,  two  new  human  epidemiology 
studies  (Yang  et  al.  1998  and  King  ei  al. 
2000b)  have  been  conducted  to 
investigate  the  relationship  between 
colon  cancer  and  exposure  to 
chlorinated  surface  water.  Yang  et  al. 
1998  did  not  identiiy  an  association 
between  consumption  of  chlorinated 
drinking  water  and  colon  cancer.  The 
King  et  al.  (2000b)  study  found  evidence 
of  a  DBP  association  with  colon  cancer 
among  males,  but  no  association  was 
observed  among  females. 

Similarity  of  effects  reported  in 
animal  toxicity  and  human 
epidemiology  studies  strengthen  the 
weight  of  evidence  for  an  association 
between  DBP  exposure  and  colon 
cancer.  Effects  observed  in  animal 
studies  which  included  tumors  in 
BDCM  exposed  rats  and  mice  at  several 
sites  (NTP  1987);  colon  tumors  in 
bromoform  exposed  rats  (NTP  1989); 
and  development  of  aberrant  crypt  foci, 
a  preneoplastic  lesion  of  colon  cancer  in 
animals  exposed  to  DBP  mixtures 
(DeAngelo  et  al.  2002),  are  comparable 
to  observations  in  some  cancer 
epidemiological  studies  showing  an 
association  with  colorectal  cancer  and 
consumption  of  chlorinated  water  (King 
et  al.  2000b). 

Even  with  the  additional  study 
showing  an  association,  the 
epidemiological  database  on  colon 
cancer  as  a  whole  is  not  as  strong  as  that 
for  bladder  cancer.  However,  this  new 
study  increases  the  weight  of  evidence 
of  an  association  between  DBP  exposure 
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and  colon  ca  icer.  The  Stage  1  DBPR 
(USEPA  199i  ic)  includes  additional 
discussion  o  colon  cancer  risks 
associated  w  th  DBP  exposure. 

c.  New  reel  al  cancer  studies.  The 
evidence  for  in  association  between 
DBPs  and  re<  tal  cancer  is  stronger  than 
for  colon  can:er.  Yang  et  al.  (1998)  and 
Hildesheim  <  t  al.  (1998)  both  found 
associations  )etween  chlorinated 
drinking  wat  !r  exposure  and  rectal 
cancer,  and  t  le  associations  had  a 
similar  magn  tude  in  both  sexes. 
Hildesheim  e.  t  aV.'also  found  an 
association  in  both  sexes  with  lifetime 
average  THM  concentration.  The 
consistency  c  f  the  dose-response  trends, 
the  consisten  :y  between  sexes,  and  the 
apparent  con  xol  of  important  potential 
confounders  n  this  study  all  support 
the  observed  associations. 

d.  Other  ca  ncers.  Two  new  human 
epidemiology  studies  support  the 
possibility  of  an  association  between 
DBPs  and  kiciiey  cancer.  Yang  et  al. 


(1998)  found 


1  positive  association  for 


BromodichloronTethane 
Bromoform 
Dibromochk 
Dichloroacetic 


Dibromochloron  ethane 


both  males  ai  d  females  between 
consumption  of  chlorinated  drinking 
water  and  kic  ney  cancer.  Koivusalo  et 
al.  (1998)  fou  id  a  small,  statistically 
significant,  ej  posure-related  excess  risk 
for  kidney  cai  icer  for  males.  The 
association  fc  r  females  was  not 
significant  in  the  Koivusalo  et  al.  1998 
study.  The  cu  rrent  database  for  this 
endpoint  of  c  uicer,  however,  is 
insufficient  t(  conclude  an  association. 

Cantor  ef  a  .  (1999)  studied  brain 
CcUicer,  focusi  ng  on  gliomas.  None  of  the 
exposure  vari  ibles  were  related  to  brain 
cancer  amon^  females,  but  males 
showed  a  stat  stically  significant, 
nionotonicall  f  increasing  risk  associated 
with  duration  of  exposure  to  chlorinated 
surface  water  This  study  suggests  a 
possible  asso<  iation  between 
chlorination  I  yproducts  and  gliomas; 
however,  the  evidence  from  this  study 
is  not  strong  6  nough  to  support  a 
conclusion  of  a  causal  association. 

Infante-Riv  ird  et  al.  (2001 )  conducted 
a  population-  )ased  case-control  study  in 
Quebec  Provi  ice.  Canada,  to  examine 
possible  asso(  iations  between 


childhood  acute  lymphoblastic 
leukemia  and  THMs.  There  were  no 
associations  with  leukemia  for  any  of 
the  exposure  indices  for  total  THM,  or 
specific  THMs.  Therefore,  the  study 
does  not  provide  evidence  of  an 
association  between  any  of  the  exposure 
variables  and  childhood  leukemia. 

3.  Review  of  the  Cancer  Epidemiology 
Literature  (WHO  2000) 

The  International  Programme  on 
Chemical  Safety  (IPCS)  report  on 
disinfectants  and  disinfection 
byproducts  (WHO  2000)  concludes  that 
results  of  analytical  epidemiological 
cancer  studies  are  insufficient  to 
support  a  causal  relationship  for 
bladder,  colon,  rectal,  or  any  other 
cancer  and  chlorinated  drinking  water 
or  THMs.  The  report  notes  that  there  is 
better  evidence  for  an  association 
between  exposure  to  chlorinated  surface 
water  and  bladder  cancer  than  for  other 
types  of  cancer.  The  WHO  also 
concludes  that  based  on  the  large 
number  of  people  exposed  to 
chlorinated  drinking  water,  there  is  a 
need  to  address  this  potential  health 
concern. 

E.  Cancer  and  Other  Toxicology 

Few  new  cancer  toxicology  studies 
have  been  completed  since  the  Stage  1 
DBPR  was  finalized  in  December  1998. 
The  information  provided  in  the 
following  sections  adds  to  the 
toxicology  database  and  provides 
additional  support  for  the  Stage  2  DBPR 
to  control  DBP  peaks  (e.g,  high  TTHM 
and  HAAS  levels)  throughout 
distribution  systems,  but  does  not 
change  the  quantitative  assessment  of 
the  MCLGs. 

1 .  EPA  Criteria  Documents 

To  date,  EPA  has  established  lifetime 
cancer  risk  levels  for  four  DBPs 
(bromoform,  bromodichloromethane, 
bromate,  and  dichloroacetic  acid) 
classified  as  "probable"  carcinogens,  as 
promulgated  in  the  Stage  1  DBPR  and 
reported  in  the  Integrated  Risk 
Information  System  (IRIS).  Although 
researchers  have  continued  to  assess  the 


cancer  risks  of  DBPs,  there  has  been 
little  change  in  the  overall  DBP 
carcinogenicity  database  since  the  Stage 
1  DBPR. 

The  most  significant  new  publication 
since  the  Stage  1  DBPR  was  a  study  of 
DCAA  tumorigenicity  in  mice  by 
DeAngelo  et  al.  (1999).  The  Agency  has 
used  the  data  from  this  study  to  revise 
the  slope  factor  for  DCAA  and  a 
drinking  water  10   *•  lifetime  cancer  risk 
concentration.  The  slope  factor  is  a 
measure  of  the  potency  of  a  carcinogen 
while  the  10   *  lifetime  cancer  risk 
concentration  provides  an  estimate  of 
the  concentration  of  a  contaminant  in 
drinking  water  that  is  associated  with  an 
estimated  excess  lifetime  cancer  risk  of 
one  in  a  million  (Table  III-3). 

Another  significant  advancement 
beyond  the  Stage  1  DBPR  was  the 
evaluation  of  the  chloroform 
tumorigenicity  data  on  the  basis  of  its 
nonlinear  mode  of  action  following  the 
draft  1999  proposed  Guidelines  for 
Carcinogen  Risk  Assessment  (USEPA 
1999a).  The  new  chloroform  assessment 
became  available  on  IRIS  (2001)  in 
October,  2001  (see  section  V  for  a  more 
detailed  discussion). 

The  Criteria  Documents  for 
bromoform,  bromodichloromethane, 
dibromochloromethane,  and 
dichloroacetic  acid  that  support  the 
Stage  2  proposal  include  cancer  slope 
,  factors  and  10   *•  lifetime  cancer  risk 
concentrations  that  have  been  modified 
from  their  Stage  1  values  in  order  to 
reflect  the  methodology  proposed  in  the 
1996/1999  draft  cancer  guidelines 
(USEPA  1999a)  (Table  III-3).  These 
include  the  values  based  on  the 
Maximum  Likelihood  Estimate  of  the 
dose  producing  effects  in  10  percent  of 
the  animals  (EDio)  and  from  the  lower 
95  percent  confidence  bound  on  that 
value  (LEDio).  Except  for 
dibromochloromethane,  which  is 
classified  as  a  possible  human 
carcinogen,  the  DBPs  in  Table  111-3  (and 
bromate  as  noted  previously)  are 
classified  as  probable  human 
carcinogens. 


Table  III— 3.— Quantification  of  Cancer  Risk 


Disinfection  byproduct 


/cid 


Risk  factors  from  LEDio 


Slope  factor 

(mg/kg/day)  - 1 


T" 


0.034 
0.0045 
0.04 
0.048 


10-"  Risk 

concentration 

(mg/L) 


0.001 
0.008 
0.0009 
0.0007 


Risk  factors  from  EDio 


Slope  factor 
(mg/kg/day)  - ' 


0.022 
0.0034 
0.017 
0.014 


lO-oRisk 

concentration 

(mg/L) 


0.002 
0.01 
0.002 
0.003 


EPA  believes  that  it  is  important  to 
pursue  additional  research  on  cancer 
from  DBPs.  EPA  has  several  ongoing 
studies  in  addition  to  a  collaboration 
with  the  National  Toxicology  Program 
of  the  National  Institute  of 
Environmental  Health  Sciences.  More 
information  on  EPA's  toxicology 
research  program  can  be  found  at  http:/ 
/www.epa.gov/nheerl. 

2.  Other  Byproducts  with  Carcinogenic 
Potential 

a.  3-chloro-4-(dichloromethyl)-5- 
hydroxy-2(5H)-furanone)  (MX)— 
multisite  cancer.  MX  is  a  byproduct  of 
chlorination  that  is  typically  found  at 
very  low  concentrations  (approximately 
<0.000067  mg/L)  in  drinking  water.  The 
information  available  on  MX  was 
recently  compiled  in  the  Quantitative 
Cancer  Assessment  for  MX  and 
chlorohydroxyfuranones  (USEPA 
20001).  Overall,  the  weight  of  evidence 
indicates  that  MX  is  a  direct-acting 
genotoxicant  in  mammals,  with  the 
ability  to  induce  tumors  in  multiple 
sites.  The  primary  sites  for  tumor 
formation  are  the  thyroid  and  liver. 

b.  N-nitrosodimethylamine  (NDMA} — 
multisite  cancer.  Health  effects  data 
indicate  that  NDMA  is  a  probable 
human  carcinogen,  as  described  on  IRIS 
(1991).  Risk  assessments  have  estimated 
that  the  10   ^  lifetime  cancer  risk  level 
is  0.000007  mg/L  based  on  induction  of 
tumors  at  multiple  sites.  Recent  studies 
have  produced  new  information  on  the 
occurrence  and  mechanism  of  formation 
of  NDMA  but  there  is  not  enough 
information  at  this  time  to  draw 
conclusions.  More  research  is  underway 
to  determine  the  mechanism  by  which 
NDMA  is  formed  in  drinking  water,  emd 
the  extent  of  its  occurrence  in 
chloreuninated  systems. 

3.  Other  Toxicological  Effects 

The  Agency  has  modified  the 
reference  dose  (RfD)  values  for  2  of  the 
chlorinated  acetic  acids  since  the  Stage 
1  DBPR.  Under  the  Stage  1  DBPR  there 
was  no  established  RfD  for 
monochloroacetic  acid  (MCAA).  Data 
from  a. drinking  water  exposure  study  of 
MCAA  in  rats  by  DeAngelo  et  al.  (1997) 
were  used  to  establish  an  RfD  of  0.004 
mg/kg/day  based  on  observed  increases 
in  spleen  weight.  Data  from  DeAngelo 
(1997)  were  also  used  to  calculate  a  new 
RfD  of  0.03  mg/kg/day  for 
trichloroacetic  acid  (TCAA)  based  on 
observed  effects  on  body  weight  and 
liver  effects.  Detailed  discussions  of  the 
new  reference  doses  are  located  in 
section  V  of  this  preamble. 


4.  WHO  Review  of  the  Cancer 
Toxicology  Literature  (2000) 

The  IPCS  report  on  Disinfectants  and 
Disinfection  Byproducts  (WHO  2000) 
emphasizes  that  the  bulk  of  the 
toxicology  data  focuses  primarily  on 
carcinogenesis.  The  Task  Group  found 
BDCM  to  be  of  particular  interest 
because  it  produces  tumors  in  both  rats 
and  mice  at  several  sites.  Although  the 
HAAs  appear  to  be  without  significant 
genotoxic  activity,  the  brominated 
HAAs  appear  to  induce  oxidative 
damage  to  DNA,  leading  to  tumor 
formation. 

F.  Conclusions  Drawn  From  the  Cancer 
Epidemiology  and  Toxicology 

EPA  believes  that  the  cancer 
epidemiology  emd  toxicology  databases 
provide  important  information  that 
contributes  to  the  weight  of  evidence 
evaluation  of  the  potential  health  risks 
fi-om  exposure  to  chlorinated  drinking 
water.  At  this  time  the  cancer 
epidemiology  studies  are  insufficient  to 
establish  a  causal  relationship  between 
exposure  to  chlorinated  drinking  water 
and  cancer,  but  EPA  does  believe  there 
is  a  potential  association.  The  current 
database  is  sufficient  for  quantitative 
analysis  on  the  endpoint  of  bladder 
cancer,  as  presented  previously  in  the 
PAR  analysis. 

The  association  between  DBP 
exposure  and  colon  cancer  remains 
more  tenuous  than  the  link  to  bladder 
cancer,  although  similarity  of  effects 
reported  in  animal  toxicity  and  human 
epidemiology  studies  strengthens  the 
weight  of  evidence  for  an  association 
between  DBP  exposure  and  colon 
cancer.  Studies  finding  potential 
relationships  between  exposure  to 
chlorinated  drinking  water  and  rectal, 
kidney,  and  brain  cancer  also  add  to  the 
weight  of  evidence  for  a  public  health 
concern.  EPA  believes  that  the  overall 
cancer  epidemiology  and  toxicology 
data  support  the  decision  to  pursue 
additional  DBP  control  measures  as 
reflected  in  the  Stage  2  DBPR. 

G.  Request  for  Comment 

EPA  requests  comment  on  the 
conclusions  drawn  ft'om  the  new  health 
information  summarized  in  this  section. 
EPA  requests  comment  on  the  weight  of 
evidence  evaluation  of  the  potential 
reproductive  and  developmental 
hazards  from  DBPs  and  its  potential 
implications  for  the  regulatory 
provisions  for  the  final  Stage  2  DBPR. 
EPA  solicits  any  additional  data  on  the 
reproductive  or  developmental  effects 
ft'om  DBPs  that  need  to  be  considered 
for  the  final  Stage  2  DBPR. 

EPA  requests  comment  on  EPA's 
conclusions  regarding  cancer 


epidemiology  and  toxicology,  and  the 
new  studies  discussed  in  today's 
proposal.  EPA  solicits  any  additional 
cancer  epidemiology  and  toxicology 
data  that  need  to  be  considered  for  the 
final  Stage  2  DBPR. 

EPA  also  solicits  any  health 
information  available  to  further  assess 
risk  to  sensitive  subpopulations, 
especially  children  and  the  elderly. 

IV.  DBP  Occurrence  Within 
Distribution  Systems 

New  information  on  the  occurrence  of 
DBPs  in  distribution  systems  raises 
issues  about  the  protection  provided  by 
the  Stage  1  DBPR.  This  section  presents 
the  new  information  used  to  identify 
key  issues  and  to  support  the 
development  of  the  Stage  2  DBPR.  For 
a  more  detailed  discussion  see  the  Stage 
2  Occurrence  Assessment  for 
Disinfectants  and  Disinfection 
Byproducts  (USEPA  2003o). 

Under  the  Stage  1  DBPR,  compliance 
with  the  DBP  MCLs  is  determined  by 
averaging,  annually  and  system-wide, 
all  DBP  measurements.  The  following 
discussion  shows  that  compliance  based 
on  system  averages  of  DBP 
concentrations  allows  a  significant 
number  of  sampling  locations  within 
distribution  systems  to  have  DBP  levels 
above  the  MCLs.  These  peak  DBP 
occurrences  are  masked  by  averaging 
with  lower  distribution  system 
occurrence  levels.  The  populations 
served  by  portions  of  the  distribution 
system  with  higher  DBP  concentrations 
are  not  receiving  the  same  level  of 
health  protection. 

The  new  information  also  shows  that 
the  highest  DBP  levels  often  do  not 
occur  at  distribution  system  sites 
identified  as  representing  maximum 
residence  time.  The  information  further 
shows  that  the  highest  TTHM  and 
HAAS  levels  often  do  not  occur  at  the 
same  site  within  the  distribution 
system.  These  two  findings  suggest  that 
it  is  appropriate  to  reevaluate  the  Stage 
1  DBPR  compliance  monitoring  sites  in 
order  to  target  those  sites  with  high  DBP 
levels.  EPA  believes  that  distribution 
system  compliance  monitoring  sites 
need  to  be  reevaluated  to  ensure 
identification  of  sites  that  reflect  both 
high  TTHM  and  HAAS  occurrence. 

A.  Data  Sources 

1.  Information  Collection  Rule  Data 

The  Information  Collection  Rule 
(USEPA  1996a)  established  monitoring 
and  data  reporting  requirements  for 
large  public  water  systems.  Under  the 
Information  Collection  Rule,  systems 
serving  at  least  100,000  people  were 
required  to  conduct  DBP  and  DBP- 
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plants 
distributions 


related  monitoring.  The  18  months  of 
required  mofiitoring.  which  began  in 
July  1997  and  ended  in  December  1998, 
applied  to  2(  6  public  water  systems 
(500  treatme  it  plants). 

The  Infom  ation  Collection  Rule  data 
show  the  nat  onal  occurrence  of:  (1) 
Influent  wat«  r  quality  parameters;  (2) 

secondary  disinfectant  use 
by  the  large  |  lants;  (3)  occurrence  of 
DBFs  and  DE  P  precursors  in  treatment 
finisqed  waters,  and 

systems;  (4)  microbial 
occurrence  (in  subpart  H  systems  only); 
and  (5)  treatr  lent  plant  monthly 
operation,  an  d  initial  as  well  as  final 
treatment  pla  nt  design.  The  data  were 
gathered  afte  the  Stage  1  DBPR  was 
finalized  (USpPA  1998c)  but  well  before 

required  to  meet  Stage  1 
DBPR  requirdment.*;. 

The  Inform  ation  Collection  Ride 
required  a  sij  nificant  investment  for  the 
water  treatme  nt  industry,  as  well  as  for 
the  E!PA  to  ai  alyze  the  data.  Overall,  the 
occurrence  aj  id  treatment  data  collected 
under  the  Inf  )rmation  Collection  Rule, 
excluding  mi  :robial  data,  was  estimated 
to  cost  systen  is  S54  million  (USEPA 
1996a).  In  addition,  systems  using 

with  high  DBP  precursor 

quired  to  conduct  bench 
and  pilot  studies  to  evaluate  the 


source  water; 
levels  were  n 


effectiveness 


af  granular  activated 


Table  IV-1  .—Summary  of  Non-Information  Collection  Rule  Occurrence  Survey  Data 


Data  sc  urce 


Information  Collection 
Supplementa 


WaterStats 


National  Rural 
ciation  Surve  ' 


State  Oata-Surlface 
State  Data-Groi  ind 


Ground  Water 
vey. 


'  Source  type 
20ver  50 
ity  in  small  systems 


carbon  (GAC)  and  membrane  technology 
to  control  for  DBPs.  The  estimated  cost 
for  these  studies  totaled  approximately 
$57  million  (USEPA  1996a). 

In  addition  to  the  analysis  of  DBPs  in 
distribution  systems,  EPA  used 
occurrence  data  from  the  Information 
Collection  Rule  to  confum  selection  of 
TTHM  and  HAAS  as  appropriate 
contaminants  for  monitoring  DBPs.  EPA 
also  used  occurrence  data  from  the 
Information  Collection  Rule  to  confirm 
differences  in  monitoring  requirements 
for  systems  using  surface  water  versus 
those  using  ground  water,  as  stipulated 
under  the  Stage  1  DBR.  Analysis  of  the 
Information  Collection  Rule  data 
indicates  that  TTHM  and  HAAS 
comprise  on  average,  across  all  systems, 
about  50%  of  the  total  mixtiire  of 
chlorinated  DBPs  and  that  TTHM  and 
HAAS  concentrations  are  much  lower 
and  less  variable  in  ground  water 
systems  than  in  surface  water  systems. 
These  results  support  the  basis  for 
continuing  the  use  of  TTHM  and  HAAS 
as  indicators  for  controlling  chlorinated 
DBPs.  The  data  also  reconfirmed  that 
groimd  water  systems  require  less 
monitoring  than  surface  water  systems 
based  on  lower  and  less  variable  DBP 
occiurence.  For  detailed  analysis,  see 
Stage  2  Occurrence  Assessment  for 


Disinfectants  and  Disinfection 
Byproducts  (USEPA  2003o). 

2.  Other  Data  Sources  Used  To  Support 
the  Proposal 

Table  IV-1  summarizes  the  data 
sources  other  than  the  Information 
Collection  Rule  used  to  support  the 
Stage  2  DBPR.  The  data  from  the 
Information  Collection  Rule  is  from 
large  systems.  To  validate  the 
conclusions  drawn  from  analysis  of  the 
Information  Collection  Rule  for  small 
and  medium  systems,  EPA  compared 
these  other  data  sources  with  the 
Information  Collection  Rule  data.  EPA 
foiuid  that  there  are  significant 
similarities  between  large  systems  and 
medium  and  small  systems  with  regard 
to  source  water  quality  (affecting  DBP 
formation)  and  use  of  treatment 
technologies.  Because  of  these 
similarities,  EPA  expects  that  small  and 
medium  systems  would  find  DBP 
distribution  system  levels  similar  to 
those  found  in  large  systems  following 
compliance  with  the  Stage  1  DBPR 
requirements.  For  detailed  discussion  of 
this  analysis,  see  Stage  2  Occurrence 
Assessment  for  Disinfectants  and 
Disinfection  Byproducts  (USEPA  2003o) 
and  Economic  Analysis  for  the  Stage  2 
Disinfection  Byproducts  Rule  (USEPA 
20031). 


Data  collected 


T 


Rule   t  Raw  source  water-(Large  Systems)  TOC 
Survey.  Raw  source  water-(Small  &  Medium  Survey  Systems) 

TOC,  UV  254,  bromide,  turbidity,  pH,  &  tempera- 
ture. 


Population  served  and  flows 

Raw  source  water — Wafer  » 

Quality  Parameters  (WQPs),  » 

Source  water  type. 

Finisfied  water-WQPs,  TTHM,  HAAs 

Treatment-unit  processes,  disinfectant  used. 

Population  served  and  flows 

Raw  source  water-temperatures,  turbidity,  pH,  and 
source  water  type,  bromide,  TOC,  UV  254,  alka- 
linity, calcium,  and  total  fiardness. 

Finisfied  water-residence  time  estimate,  total  and  indi- 
vidual THMs,  individual  HAAs  and  HAAS,  HAA6, 
HAA9.T0C,  UV  254,  Bromide,  Temperature,  pH, 
free  and  total  cfilorine  residual  levels. 

Treatment-unit  processes,  disinfectant  used. 

Distribution  system  TTHM  occurrerKe  data. 


'  Vater  Asso- 
(NRWAS). 


Geograpfiic  representation 


Random  national  distribu- 
tion by  SW  source  type '. 


Random  national  distribu- 
tion. 


Random  national  distribu- 
tion. 


Water 
Water 
upply  Sur- 


Distribution  system  TTHM  occurrence  data.      ' 

TOC  and  TTHM  (one  sample  for  eacfi  parameter  at 
tfie  entry  point  to  distribution  system.) 


AK,  CA,  IL,  MN.  MS,  NC, 
TX,  WA2. 

AK,  CA,  FL,  IL,  NC,  TX, 
WA2. 

Random  national  distribu- 
tion. 


Number  of  plants  ■ 
(By  population  served) 


47  serving  100,000  or 

more. 
40  serving  10,000-99,999. 
40  serving  fewer  tfian 

10,000. 
219  serving  100,000  or 

more. 
623  serving  10,000-99,999. 
30  serving  fewer  tfian 

10,000. 

1 1 7  serving  fewer  tfian 
10,000. 


562  serving  fewer  tfian 

10,000. 
2336  serving  fewer  tfian 

10,000. 
979  total. 


designations  include  flowing  stream  and  lake/reservoir  (Except  for  7  large  plants  pre-selected). 
perfient  of  each  State's  systems  are  represented.  EPA  believes  tfiat  ttie  data  reasonably  represent  a  full  range  of  source  water  qual- 
at  tfie  national  level.     ' 
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B.  DBPs  in  Distribution  Systems 

EPA  wanted  to  understand  DBP 
occurrence  in  distribution  systems 
likely  to  exist  after  implementation  of 
the  Stage  1  DBPR.  Such  an 
understanding  would  enable  EPA  to 
recognize  options  on  how  to  improve 
protection  under  the  Stage  2  DBPR.  The 
analysis  of  occurrence  data  to  support 
the  Stage  2  DBPR  is  complicated 
because  available  national  occurrence 
data  do  not  reflect  the  changes  in 
occurrence  resulting  from  the 
implementation  of  the  Stage  1  DBPR. 
Many  utilities  have  only  recently 
changed  their  treatment  to  comply  with 
the  Stage  1  DBPR  (subpart  H  systems 
serving  10,000  people  or  more  were 
required  to  comply  beginning  January 
2002)  or  are  about  to  make  changes  in 
treatment  to  comply  with  this  rule 
(subpart  H  systems  serving  fewer  than 
10,000  people  and  ground  water 
systems  are  required  to  comply 
beginning  January  2004). 

To  address  the  above  issue,  EPA 
evaluated  Stage  1  DBPR  implications  by 
using  Information  Collection  Rule  data 
from  plants  that  would  not  exceed  the 


Stage  1  DBPR  TTHM  and  HAAS  MCLs 
as  an  eumual  average.  The  TTHM  and 
HAAS  data  consist  of  quarterly 
measurements  in  four  locations  in 
distribution  systems  associated  with 
each  Information  Collection  Rule 
treatment  plant.  Two  samples  were 
collected  at  sites  representing  average 
residence  time  (AVGl  and  AVG2),  one 
sample  at  a  site  intended  to  represent 
the  maximum  residence  time  (MAX), 
and  one  sample  was  reported  as  a 
distribution  system  equivalent  (DSE). 
The  DSE  sample  was  generally 
representative  of  average  residence 
times.  EPA  believes  that  the  monitoring 
locations  of  the  Information  Collection 
Rule,  while  not  necessarily  being  the 
same  as  the  Stage  1  DBPR  compliance 
monitoring  sites,  provide  a  close 
approximation  of  monitoring  imder  the 
Stage  1  DBPR.  EPA  recognizes,  however, 
that  data  for  plemts  that  are  in 
compliance  with  Stage  1  MCLs  even 
without  installing  additional  treatment 
(perhaps  because  of  low  source  water 
TOC)  are  not  necessarily  reflective  of 
plants  that  make  treatment  changes  to 
comply  with  the  Stage  1  DBPR. 


1.  DBPs  Above  the  MCL  Occur  at  Some 
Locations  in  a  Substantial  Number  of 
Plants 

Figure  IV-1  compares  the  TTHM 
running  annual  average  (RAA)  levels 
with  the  single  highest  TTHM 
concentration  in  the  distribution 
system.  Twenty  one  percent  (60  of  290) 
of  the  Information  Collection  Rule 
plants  had  single  TTHM  concentrations 
higher  than  the  0.080  rag/L  MCL.  Figure 
IV-2  makes  the  same  comparison  for 
HAAS.  Foiuleen  percent  (40  of  290)  of 
the  plants  meeting  the  Stage  1  DBPR 
MCL  had  single  HAAS  concentrations 
higher  than  the  0.060  mg/L  MCL.  In 
systems  with  a  low  RAA  for  TTHM  and 
HAAS,  the  highest  single  TTHM  and 
HAAS  values  are  generally  not  much 
higher  than  the  respective  Stage  1  DBPR 
MCLs.  However,  as  the  RAAs  increase, 
there  is  a  greater  likelihood  of  having 
peak  levels  above  the  MCLs.  As  the 
RAAs  approach  the  Stage  1  DBPR  MCLs, 
some  of  the  distribution  system  single 
highest  concentrations  approach  levels 
that  are  double  the  Stage  1  DBPR  MCLs. 
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2.  Specific 
Systems  Are 
Levels 


L  )cations  in  Distribution 
Not  Protected  to  MCL 


Data  from 
Rule  show 
calculation 
in  a  distribul  ton 
receive  watei 
exceed  the 
five  percent 
one  or  more 
exceeded  0 
for  that  same 


tlat 
niav 


^CL 


.f 


0  80 
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he  Information  Collection 
the  RAA  compliance 
y  allow  specific  locations 

system  to  regularly 
with  DBP  levels  that 

Figure  IV-3  shows  that 
plants  (15  out  of  290)  had 
ocations  that,  on  average, 
mg/L  as  a  TTHM  LRAA 
year.  One  of  the  15  plants 


that  exceeded  a  TTHM  LRAA  of  0.080 
mg/L  did  so  at  two  locations.  Of  the  15 
plants,  the  highest  LRAA  was  between 
0.080  and  0.090  mg/L  at  10  plants,  and 
between  0.090  and  0.100  mg/L  at  5 
plants.  Customers  served  at  these 
locations  regularly  received  water  with 
TTHM  concentrations  somewhat  higher 
than  the  MCL. 

Figure  IV— 4  shows  similar  results 
based  on  Information  Collection  Rule 
HAA5  data.  Three  percent  of  plants 
(eight  of  290)  exceeded  0.060  mg/L  as  an 
LRAA,  and  three  of  these  eight  plants 


did  so  at  two  or  three  locations.  Of  the 
8  plants,  the  highest  LRAA  was  between 
0.060  and  0.070  mg/L  at  5  plants,  and 
between  0.070  and  0.075  mg/L  at  3 
plants.  Among  the  290  plemts  in  the 
Information  Collection  Rule  database 
meeting  the  Stage  1  MCLs,  19  plants 
have  a  maximum  TTHM  LRAA  of  0.080^ 
mg/1  or  greater  or  a  maximiun  HAA5 
LRAA  of  0.060  mg/1  or  greater  (four 
plants  exceeded  both  MCLs),  though  in 
no  case  did  DBP  levels  at  a  given 
location  consistently  exceed  the  MCL  by 
more  than  20%. 
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3.  Stage  1  DBPR  Maximum  Residence 
Time  Location  May  NofReflect  the 
Highest  DBF  Occurrence  Levels 

The  1979  TTHM  rule  and  Stage  1 
DBPR  monitoring  locations  must 
include  a  site  reflection  maximum 
residence  time  in  the  distribution 
system  with  flie  intent  of  capturing  the 
highest  DBP  levels  in  the  distribution 
system.  The  Information  Collection  rule 
referred  to  this  specific  location  as 
MAX.  The  Information  Collection  rule 
data  indicate  two  important  results:  (1) 
that  monitoring  locations  identified  as 
the  maximum  residence  time  locations 
often  did  not  represent  those  locations 
with  the  highest  DBP  levels  and  (2)  the 


highest  TTHM  and  HAAS  level  often 
occiured  atjdifferent  points  in  the 
distribution  system. 

Figure  IV-S  illustrates  that  the  highest 
TTHM  and  HAAS  LRAAs  could  be  at 
any  of  the  four  Information  Collection 
Rule  sample  locations  in  the 
distribution  system  or,  in  some  cases,  at 
the  finished  water  location.  Fifty 
percent  of  the  plants  evaluated  have  the 
highest  TTHM  LRAA  concentration 
occurring  at  a  site  other  than  the 
maximiun  residence  time  monitoring 
site,  over  60%  of  plants  evaluated  had 
the  highest  HAAS  LRAA  at  a  location 
other  than  the  maximum  residence  time 
monitoring  site. 


Figure  rV-6,  based  on  data  from  the 
National  Rural  Water  Survey  (NRWS), 
indicates  that  systems  serving  fewer 
than  10,000  people  also  frequently  have 
their  highest  TTHM  and  HAAS  levels  at 
locations  other  than  those  intended  to 
represent  maximum  residence  time.  The 
occurrence  patterns  indicated  in  Figures 
IV-S  and  IV-6  may  be  due  to  several 
factors,  such  as  HHA5  degrading  over 
time  in  the  distribution  system, 
maximum  residence  time  monitoring 
sites  not  actually  representing  the 
maximum  residence  time,  or  that  using 
a  simple  estimation  of  maximum 
residence  time  cannot  characterize  a 
complex  distribution  system. 


Figure  IV-5.  Frequency  at  Which  Highest  TTHM  or  HAAS  Locational  Annual  Average 
Concentrations  Occurred  at  Each  Information  Collection  Rule  Sampling  Location  for 
plants  meeting  Stage  1  M CLs' 

60% 


o 

A 
M 
II 


(A 

C 

re 


50% 


40% 


a.  30% 


20% 


10% 


0% 


FIN 


DSE 


AVG1 


AVG2 


MAX 


ICR  Sampling  Locations 

'  Includes  only  the  Information  Collection  Rule  plants  with  at  least  3  quarters  of  data  and  with  each  quarter  having  at 
least  3  sampling  locations  for  both  TTHM  and  HAAS  during  the  last  4  quarters  of  the  Information  Collection  Rule 
sampling  period. 
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Fij  ure  IV-6  Frequency  at  Which  Highest  TTHM  or  HAAS  Locational  Annual  Average 
Co  neentrations  Occurred  at  Each  Monitoring  Location  in  NRWA  Survey 
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Average  Residence 
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Maximum  Residence 
Time 


Sampling  Locations  '     ' 

LRAA  calculation  is  based  on  the  results  from  two  sampling  events  at  each  of  sampling  locations  in  the 
NRWA  survey  (winter  and  summer  months).  Only  plants  having  monitoring  results  for  both  winter  and 
summer  months  are  included  in  the  data  set 


EPA  also  an  ilvzed  whether  the 
highest  LRAA  for  TTHM  and  HAAS 
occurred  at  tb  >  same  location.  If  TTHM 
and  HAAS  oc(  ui  at  the  same  location 
rather  than  dii  ferent  locations,  fewer 
monitoring  sit  3s  would  be  needed  to 
represent  TTV  M  and  HAAS  occurrence. 
However,  this  is  not  the  case.  The      . 
Information  Ci  lUection  Rule  and  NRWA 
data  sets,  respi  K:tively,  indicate  that 
49%  and  44%  of  plants  experienced 
their  highest  L  ^AA  TTHM  and  HAAS 
concentration;  at  different  locations  in 
the  distributio  i  system. 


For  plants  that  did  have  their  highest 
LRAA  TTHM  and  HAAS  concentrations 
at  the  same  location,  it  was  not 
necessarily  the  maximum  residence 
time  monitoring  location.  Figure  IV-7 
illustrates  that  for  the  Information 
Collection  Rule  plants  with  the  highest 
TTHM  and  HAAS  levels  occurring  at  the 
same  location,  the  highest  TTHM  and 
HAAS  LRAA  simultaneously  occiured 
at  the  maximum  residence  time 
monitoring  location  in  50%  of  the  cases. 
Figure  IV-8  illustrates  that  for  the 
NRWA  plants  with  the  highest  TTHM 


and  HAAS  levels  occurring  at  the  same 
location,  the  highest  TTHM  and  HAAS 
LRAj\.  simultaneously  occurred  at  the 
maximum  residence  time  (MAX) 
monitoring  location  in  64%  of  the  cases. 

C.  Request  for  Comment 

EPA  requests  comment  on  the 
analysis  presented  in  this  section.  Is 
EPAs  approach  for  representing  post 
Stage  1  DBPR  occurrence  appropriate? 
What  other  approaches  might  be  used? 
Are  the  conclusions  that  EPA  derives 
from  the  analysis  appropriate? 


\. 
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Figure  IV-7.  Frequency  at  Which  Highest  TTHM/HAA5  LRAAs  Occurred  at  Same 
Sampling  Location  (Based  on  the  Information  Collection  Rule  data)  for  plants  meeting 
Stage  1  MCLs. ' 


N=290 


Maximum  occurred 

atdtfferent 

locations  for  48.6% 

of  plants 


Maximum  occurred 
at  same  location 
51 .4%  of  plants 


Highest  LRAA 
TTHM/HAA5 


N=149 


8.7%  @  FINISH 


8.7%  @  DSE 


15.4%  @  AVG2 


16.8%  @  AVG1 


50.3%  @  MAX 


Among  Plants  with  Highest 

LRAA  TTHM/HAA5  at  Same 

Location 


'Includes  only  the  Information  Collection  Rule  plants  with  at  least  3  quarters  of  data  and  witfi  each  quarter  having  at 
least  3  sampling  locations  for  both  TTHM  and  HAA5  during  the  last  4  quarters  of  the  Information  Collection  Rule 
sampling  period. 
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Fi^re  rV-8.  Frequency  at  Which  Highest  TTHM/HAA5  LRAAs  Occurred  at  Same 
Sai  npling  Location  (Based  on  the  data  from  NRWA  Survey) 


Meximum  occurred 
at  ( ifferent  locations 
foj  56.3%  of  plants 


Madmum  occurred 

at  Si  ime  locations  for 

4J.8%  of  plants 


I-  ighest  LRAA 
THM/HAA5 


Note; 


V.  Discussion 
Requirements 


A.  MCLG  for  C  hloroform 
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LRAA  calculation  is  based  on  the  results  from  two  sampling  events  at  each  of  sampling  locations  in  the 
NRWA  siirvey  (winter  and  summer  months).  Only  plants  having  monitoring  results  for  both  winter  and 
summer  months  are  included  in  die  data  set. 
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which  is  a  key  event  in  the  cancer  mode 
of  action  of  chloroform,  will  not  occur 
(USEPA  2001b). 

EPA  believes  that  the  RfD  used  for 
chloroform  is  protective  of  sensitive 
groups,  including  children.  This  RfD 
was  developed  by  the  EPA  current 
method  for  developing  RfDs  based  on 
animal  data.  The  method  is  designed  to 
be  protective  by  taking  human 
variability  into  accoimt  and  assuming 
that  the  average  human  will  be  as 
sensitive  as  the  most  responsive  animal 
species.  EPA's  understanding  of  the 
mode  of  action  for  chloroform  does  not 
indicate  a  uniquely  sensitive  subgroup 
or  an  increased  sensitivity  in  children. 

2.  How  Was  This  Proposal  Developed? 

a.  Background.  EPA  proposed  a  zero 
MCLG  for  chloroform  in  the  1994  Stage 
1  DBPR  proposal  (USEPA  1994b). 
Following  the  proposal,  numerous 


toxicological  studies  on  chloroform 
were  published  and  were  discussed  in 
two  Notices  of  Data  Availability 
(NODAs)  (USEPA  1997a;  USEPA 
1998e).  The  1998  NOD  A  presented 
substantial  scientific  data  related  to  the 
mode  of  action  as  part  of  the  chloroform 
risk  assessment  and  requested  comment 
on  a  chloroform  MCLG  of  0.3  mg/L  that 
reflected  a  nonlinear  mode  of  action. 
After  considering  comments  on  the 
NODAs,  EPA  determined  that  further 
deliberations  with  the  Science  Advisory 
Board  (SAB)  and  stakeholders  were 
needed  before  changing  the  MCLG  for 
chloroform.  Thus,  EPA  promulgated  a 
chloroform  MCLG  of  zero  in  the  final 
Stage  1  DBPR  (USEPA  1998c)  and 
committed  to  conducting  additional 
deliberations  with  the  SAB  and 
factoring  the  SAB's  review  into  the 
Agency's  Stage  2  DBPR  rulemaking 
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process.  The  Agency  consulted  with  the 
SAB  in  October  1999  (USEPA  2000f). 

The  Stage  1  DBPR  MCLG  of  zero  for 
chloroform  was  challenged,  and  the  U.S. 
Coiul  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  an  order 
vacating  the  zero  MCLG  [Chlorine 
Chemistry  Council  and  Chemical 
Manufacturers  Association  v.  EPA,  206 
f.3d  1286  (D.C.  Circuit  2000)).  EPA 
committed  to  the  Court  to  propose  a 
non-zero  MCLG  for  chloroform  in  the 
upcoming  proposed  Stage  2 
Disinfectants  and  Disinfection 
Byproducts  Rule.  EPA  removed  the 
MCLG  for  chloroform  from  its  Stage  1 
DBP  NPDWR  (USEPA  2000e).  No  other 
provision  of  the  Stage  1  DBPR  was 
affected. 

b.  Basis  of  the  new  chloroform  MCLG. 
Based  on  an  analysis  of  all  the  available 
scientific  data  on  chlorofonn  discussed 
in  more  detail  below,  EPA  believes  that 
chloroform  dose-response  is  nonlinear 
and  that  chloroform  is  likely  to  be 
carcinogenic  only  under  high  exposure 
conditions.  EPA's  assessment  of  the 
cancer  risk  associated  with  chloroform 
exposiu^  (USEPA  2001b)  uses  the 
principles  of  the  1999  EPA  Proposed 
Guidelines  for  Carcinogen  Risk 
Assessment  (USEPA  1999a). 

The  Proposed  Guidelines  for 
Carcinogen  Risk  Assessment,  as 
reviewed  by  the  public  and  the  EPA 
SAB,  reflect  new  science  and  are 
consistent  with,  and  an  extension  of,  the 
existing  1986  Guidelines  for  Carcinogen 
Risk  Assessment  (USEPA  1986).  The 
1986  guidelines  provide  for  departures 
fi'om  default  assiunptions  such  as  low 
dose  linear  extrapolation.  For  example, 
the  1986  EPA  guidelines  reflect  the 
position  of  the  Office  of  Science  and 
Technology  Policy  (OSTP)  that  (OSTP 
1985;  Principle  26)  "[N]o  single 
mathematical  procedure  is  recognized 
as  the  most  appropriate  for  low-dose 
extrapolation  in  carcinogenesis.  When 
relevant  biological  evidence  on 
mechanisms  of  action  exists  (e.g, 
pharmacokinetics,  target  organ  dose), 
the  models  or  procedure  employed 
should  be  consistent  with  the 
evidence."  The  1985  guidelines  go  on  tq. 
state  "The  Agency  will  review  each 
assessment  as  to  the  evidence  on 
carcinogenesis  mechanisms  and  other 
biological  or  statistical  evidence  that 
indicates  the  suitability  of  a  particular 
extrapolation  model." 

"i.  Mode  of  action.  EPA  has  fully 
evaluated  the  science  on  chloroform  and 
concludes  that  chloroform  is  likely  to  be 
carcinogenic  to  himians  under  hi^ 
exposure  conditions  that  lead  to 
cytotoxicity  and  regenerative 
hyperplasia  in  susceptible  tissue; 
chloroform  is  not  likely  to  be 


carcinogenic  to  humans  at  a  dose  level 
that  does  not  cause  cytotoxicity  and  cell 
regeneration  (USEPA  1998e.  USEPA 
1998b,  USEPA  2001b). 

Chloroform's  carcinogenic  potential  is 
indicated  by  animal  timior  evidence 
(liver  tumors  in  mice  and  renal  tumors 
in  both  mice  and  rats)  from  inhalation 
and  oral  exposiu^.  Data  on  metabolism, 
toxicity,  mutagenicity  and  cellular 
proliferation  contribute  to  an 
understanding  of  the  mode  of 
carcinogenic  action.  For  chloroform, 
sustained  or  repeated  cytotoxicity  with 
secondary  regenerative  hyperplasia 
precedes,  and  is  a  key  event  for,  hepatic 
and  renal  neoplasia. 

EPA  believes  that  a  DNA  reactive 
mutagenic  mode  of  action  is  not  likely 
to  be  the  predominant  influence  of 
chloroform  on  the  carcinogenic  process. 
EPA  has  concluded  that  the 
predominant  mode  of  action  involves 
xrytotoxicity  produced  by  the  oxidative 
generation  of  highly  reactive 
metabolites,  followed  by  regenerative 
cell  proliferation  (USEPA  2001b).  EPA 
further  believes  that  the  chlorofonn 
dose-response  is  nonlinear.  The  SAB 
final  report  states  "(t)he  Subcommittee 
agrees  with  EPA  that  sustained  or 
repeated  cytotoxicity  with  secondary 
regenerative  hyperplasia  in  the  liver 
and/or  kidney  of  rats  and  mice 
precedes,  and  is  probably  a  causal  factor 
for,  hepatic  and  renal  neoplasia" 
(USEPA  2000f). 

ii.  Metabolism.  The  cytochrome  P450 
isoenzyme  GYP  2E1  is  the  primary 
enz3niie  catalyzing  chloroform 
metabolism  at  low  concentrations. 
Chloroform's  carcinogenic  effects 
involve  oxidative  generation  of  reactive 
and  toxic  metabolites  (phosgene  and 
hydrochloric  acid  [HCl])  and  thus  are 
related  to  its  noncancer  toxicities  [e.g., 
liver  or  kidney  toxicities).  The 
electrophilic  metabolite  phosgene  could 
react  with  macromolecules  such  as 
phosphotidyl  inositols  or  tyrosine   ^ 
kinases  which  in  turn  could  potentially 
lead  to  interference  with  signal 
transduction  pathways  [i.e.,  chemical 
messages  controlling  cell  division),  thus 
leading  to  carcinogenesis.  Likewise,  it  is 
alste  plausible  that  phosgene  reacts  with 
cellular  phospholipids,  peptides  and 
proteins  resulting  in  generalized  tissue 
injxuy.  Glutathione,  free  cysteine, 
histidine,  methionine  and  tyrosine  are 
cdl  potential  reactants  for  electrophilic 
agents. 

At  high  concentrations,  chloroform 
may  undergo  reductive  metabolism 
which  forms  reactive  dichloromethyl 
free  radicals.  These  hee  radicals  can 
contribute  to  lipid  peroxidation  and 
cause  cytotoxicity. 


c.  How  the  MCLG  is  derived.  EPA 
continues  to  recognize  the  strength  of 
the  science  in  support  of  a  nonlinear 
approach  for  estimating  the 
carcinogenicity  of  chloroform.  This 
science  was  affirmed  by  the  Chloroform 
Risk  Assessment  Review  Subcommittee 
of  the  EPA  SAB  Executive  Committee 
which  met  on  October  27-28,  1999 
(USEPA  2000f).  The  SAB  Subcommittee 
agreed  that  the  nonlinear  approach  is 
most  appropriate  for  the  risk  assessment 
of  chloroform. 

Nonzero  MCLGs  are  scientifically  and 
statutorily  supported.  The  statute 
requires  diat  the  MCLG  be  set  where  no 
known  or  anticipated  adverse  effects 
occur,  allowing  for  an  adequate  margin 
of  safety  (56  FR  3533;  USEPA  1991b). 
Historically,  EPA  established  MCLGs  of 
zero  for  known  or  probable  human 
carcinogens  based  on  the  principle  that 
any  exposure  to  carcinogens  might 
represent  some  finite  level  of  risk.  If 
there  is  substantial  scientific  evidence, 
however,  that  indicates  there  is  a  "safe 
threshold",  then  a  nonzero  MCLG  can 
be  established  with  an  adequate  margin 
of  safety  (56  FR  3533;  USEPA  1991a)). 

EPA  would  ideally  like  to  use  the 
delivered  dose  (i.e.,  the  amoimt  of  key 
chloroform  metabolites  that  actually 
reach  the  liver  and  cause  cell  toxicity) 
for  calcidating  an  RfD  to  support  the 
MCLG.  However,  the  required 
toxicokinetic  data  are  not  currently 
available.  Thus,  the  RfD  is  calculated 
using  the  applied  dose  (i.e.,  the  amount 
of  chloroform  ingested).  "The  RfD  is 
based  on  both  the  benchmark  dose  and 
the  traditional  no  observed  adverse 
effect  level/lowest  observed  adverse 
effect  level  (NOAEL/LOAEL) 
approaches  for  hepatotoxicity  in  the 
most  sensitive  species,  the  dog.  The 
MCLG  is  based  on  the  RfD  and 
calculated  as  follows: 


MCLG  = 


RfD  X  body  weight  X  RSC 
daily  water  consumption 

i.  Reference  dose.  The  RfD  for 
chloroform  was  estimated  based  on 
noncancer  effects  using  both  the 
benchmark  dose  and  the  traditional 
NOAEL/LOAEL  approaches.  For 
benchmark  analysis,  five  relevant  data 
sets  including  target  organ  toxicity, 
labeling  index,  histopathology  in 
rodents,  and  liver  toxicity  in  dogs 
(Heywood  1979)  were  evaluated.  The 
effects  seen  in  dogs  are  considered  to  be 
early  signs  of  liver  toxicity,  preceding 
cytotoxicity,  cytolethality  and 
regenerative  hyperplasia.  Thus,  the 
Heywood  (1979)  study,  provides  the 
most  sensitive  end  point  in  the  most 
sensitive  species  and  is  the  most 
appropriate  t)asis  for  the  RfD. 
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was  calculated  using  an  RSC  of  80 
percent,  based  on  the  assumption  that 
most  exposure  to  chloroform  is  likely  to 
come  from  ingestion  of  drinking  water. 
In  the  final  Stage  1  DBPR,  EPA 
reconsidered  this  assumption  in 
response  to  comments  and  in  the  light 
of  data  which  indicate  that  exposure  to 
chloroform  by  inhalation  and  dermal 
exposure  may  potentially  contribute  a 
substantial  percentage  of  the  oyerall 
exposure  to  chloroform  depending  on 
the  activity  patterns  of  individuals 
(USEPA  1998e)  e.g..  during  showering, 
bathing,  swimming,  boiling  water, 
clothes  washing,  and  dishwashing. 
There  is  also  potential  exposure  to 
chloroform  by  the  dietary  route.  There 
are  uncertainties  regarding  other 
possible  highly  exposed  sub- 
populations,  e.g.,  swimmers,  those  who 
use  humidifiers,  hot-tubs,  and  outdoor 
misters,  persons  living  near  industrial 
sources,  people  working  in 
laundromats,  and  persons  working  with 
pesticides  employing  chloroform  as  a 
solvent  (USEPA  1998b). 

A  1998  International  Life  Sciences 
Institute  (ILSI)  report  evaluated  the 
uptake  of  drinking  water  contaminants 
through  the  skin  and  by  inhalation.  The 
report  noted  that  "(i)n  the  case  of 
chloroform,  its  high  volatility  leads  to 
its  rapid  movement  from  liquid  to  afr. 
Large  water-use  sources,  such  as 
showers,  become  dominant  sources  with 
respect  to  exposure"  and  "(t)he 
inhalation  route  is  demonstrated  to  be 
the  primary  route  for  higher-volatility 
compounds  (e.g.,  chloroform)"  (ILSI 
1998).  Weisel  and  Jo  (1996)  found  that 
"approximately  equivalent  amounts  .of 
chloroform  from  water  can  enter  the 
body  by  three  different  exposure  routes, 
inhalation,  dermal  absorption,  and 
ingestion,  for  typical  daily  activities  of 
drinking  and  bathing." 

Chloroform  has  been  found  in 
beverages,  especially  soft  drinks,  and 
food,  particularly  dairy  products 
(Wallace,  1997).  Wallace  states  that 
"ingestion  (drinking  tap  water  and  soft 
drinks  and  eating  certain  dairy  foods), 
inhalation  (breathing  peak  amounts  of 
chloroform  emitted  during  showers  or 
baths,  and  lower  levels  in  indoor  air 
from  other  indoor  sources),  and  dermal 
absorption  (during  showers,  baths,  and 
swimming)"  each  "appear  to  be 
potentially  substantial  contributors  to 
total  exposure". 

EPA  estimates  that  for  the  median 
individual,  ingestion  of  total  tap  water 
(assuming  certain  activity  patterns, 
habits,  and  home  characteristics)  can 


contribute  roughly  28  percent  of  the 
total  dose  of  chloroform  (USEPA  2001a). 
With  assumptions  as  described,  tap 
water  ingestion  is  a  portion  of  exposure 
through  fluid  intake  which  contributes 
about  34  percent  of  the  total  dose, 
inhalation  accounts  for  about  31  percent 
of  the  total  dose,  ingestion  of  foods 
contributes  another  27  percent  of  the 
overall  dose,  and  dermal  absorption 
(primarily  during  showering)  adds 
slightly  less  than  8  percent  of  the  total 
dose.  These  exposure  percentages  are 
based  on  average  daily  doses  (meem 
chloroform  intake  for  adults]  for  each 
source  and  route  of  exposure  imder 
specific  conditions.  They  do  not  take 
into  account  the  considerable  variability 
in  several  factors  across  the  population. 
For  instance,  intake  of  drinking  water  or 
particular  foods  and  length  of  shower 
varies  from  day-to-day,  as  do  home  air 
turnover  rates  and  ventilation.  Different 
areas  in  the  United  States  vary  with 
respect  to  these  factors  and  chloroform 
concentrations  in  food.  Thus,  although 
the  28  percent  for  the  median  individual 
is  based  on  reasonable  assumptions, 
uncertainty  remeiins. 

Given  the  uncertainties  of  estimation, 
EPA  believes  available  analyses  point  to 
the  RSC  of  20  percent  as  the  appropriate 
default  (i.e.,  20  percent  of  exposure  to 
chloroform  comes  from  drinking  tap 
water  alone).  EPA  also  believes  that  this 
default  is  protective  of  public  health 
and  is  a  more  reasonable  choice  than 
choosing  any  particular  estimate 
because  of  the  assumptions  and 
uncertainties  involved  with  each 
estimation.  Hence,  EPA  is  proposing  the 
MCLG  based  on  the  RSC  default  of  20 
percent  which  supports  the  adequacy  of 
the  margin  of  safety  associated  with  the 
MCLG. 

iii.  Water  ingestion  and  body  weight 
assumptions.  In  MCLG  calculations, 
EPA  assumes  the  90th  percentile  water 
ingestion  of  2  liters  (roughly  equivalent 
to  a  half  gallon)  per  day  (USEPA  2000a). 
The  use  of  a  conservative  consumption 
estimate  is  consistent  with  the  objective 
of  setting  an  MCLG  that  is  protective. 
EPA  also  uses  a  default  adult  body 
weight  of  70  kg  (equal  to  154  pounds) 
for  the  RfD  since  dose  is  calculated  from 
lifetime  studies  of  animals  and 
compared  to  lifetime  exposure  for 
humans. 

iv.  MCLG  calculation.  The  MCLG  is 
calculated  to  be  0.07  mg/L  using  the 
following  assumptions:  an  adult  tap 
water  consumption  of  2  L  per  day  for  a 
70  kg  adult,  and  a  relative  source 
contribution  of  20%: 
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w^^^    ^,      r  0.01  mg/kg/d X  70 kg  X  0.2     ^„,       „       '    ^  ^, 

MCLG  for  Chloroform  =   2__5 § =  o.07  mg/L  (rounded) 

2L/day 


EPA  concludes  that  an  MCLG  of  0.07 
mg/L  based  on  protection  against  liver 
toxicity  will  be  protective  against 
carcinogenicity  given  that  the  mode  of 
action  for  chloroform  involves 
cytotoxicity  as  a  key  event  preceding 
tumor  development.  Therefore,  the 
recommended  MCLG  for  chloroform  is 
0.07  mg/L. 

v.  Other  considerations.  The  evidence 
supports  similarity  of  potential  response 
in  children  and  adults.  The  basic 
biology  of  toxicity  caused  by  cell 
damage  due  to  oxidative  damage  is 
expected  to  be  the  same.  There  is 
nothing  about  the  incidence  and 
etiology  of  liver  and  kidney  cancer  in 
children  to  indicate  that  they  would  be 
inherently  more  sensitive  to  this  mode 
of  action.  Most  importantly  in  this  case, 
children  appear  to  be  no  different 
quantitatively  in  ability  to  carry  out  the 
oxidative  metabolism  step  for  the 
induction  of  toxicity  and  cancer  and 
may,  as  fetuses,  be  less  susceptible 
(USEPA  1999c). 

Some  commenters  on  the  March  1998 
NODA  were  concerned  that  EPA  did  not 
take  drinking  water  epidemiology 
studies  into  account  in  its  evaluation  of 
chloroform  risk.  EPA  believes  that  while 
the  epidemiologic  evidence  suggests 
that  chlorinated  drinking  water  may  be 
associated  with  certain  cancers  and 
reproductive,  developmental  effects 
pertinent  to  the  risk  of  disinfectant 
byproduct  mixtures,  it  does  not  provide 
insight  into  the  risk  from  chloroform 
specifically.  The  SAB  noted  that  "{t)he 
goal  of  the  draft  risk  assessment  (the 
isolation  of  the  effect  of  chloroform  in 
drinking  water)  makes  the  extensive 
epidemiologic  evidence  on  drinking 
water  disinfection  byproducts  largely 
irrelevant"  to  the  specific  question  of 
chloroform  health  risks  because,  in  the 
available  studies,  chloroform  cannot  be 
isolated  from  other  disinfection 
byproducts  that  may  be  in  the  drinking 
water  (USEPA  2000f).  The  SAB  noted 
that  "the  epidemiologic  evidence  is 
quite  pertinent  to  the  broader  question 
of  most  direct  regidatory  concern, 
namely  disinfection  byproducts  in  the 
aggregate". 

a.  Feasibility  of  other  options.  During 
the  development  of  the  MCLG  for 
chloroform,  EPA  considered  a  number 
of  options  for  both  the  chloroform 
MCLG  and  the  TTHM  MCL.  Today,  EPA 
is  proposing  the  preferred  option  of  a 
0.07  mg/L  MCLG  for  chloroform.  EPA 
primarily  considered  two  other  options 
which  are  discussed  in  more  detail  later: 


a  0.07  mg/L  MCLG  for  chloroform  in 
conjunction  with  developing  MCLs  for 
each  of  the  individual  TTHMs  (i.e.,  4 
MCLs  and  4  MCLGs  for  the  THMs);  and 
developing  a  single  combined  MCLG  for 
TTHM  rather  than  developing  a  separate 
MCLG  for  each  of  the  THMs. 

EPA  considered  developing  separate 
MCLGs  and  MCLs  for  each  THM.  Under 
this  strategy,  EPA  would  determine  an 
MCL  as  close  to  the  individual  MCLGs 
as  is  technically  feasible,  taking  cost 
into  consideration,  for  each  THM.  EPA 
would  propose  an  MCLG  of  0.07  mg/L 
for  chloroform  and  maintain  the  Stage  1 
DBPR  MCLGs  for  BDCM,  DBCM.  and 
bromoform  (USEPA  1998c).  EPA 
analyzed  the  impact  such  an  MCL 
strategy  would  have  and  ultimately 
rejected  this  option.  This  approach 
represents  a  fundamental  shift  from  the 
TTHM  strategy  agreed  to  by 
stakeholders  and  EPA  as  part  of  the  M- 
DBP  negotiation  process  and  reflected  in 
the  1998  Stage  1  DBPR.  hi  addition,  one 
important  component  of  the  existing 
single  MCL  is  that  TTHMs  are  an 
indicator  for  other  DBPs.  Developing  a 
separate  MCL  for  each  THM  woiild 
move  away  from  this  indicator 
approach.  Because  precursor  and  DBP 
occurrence  measurements  are  highly 
variable,  both  temporally  and 
geographically,  determining  technical 
feasibility  for  best  available  technology 
(BAT)  would  be  difficult.  Compliance 
with  individual  THM  standards  would 
be  very  different  from  compliance  based 
on  a  sum  of  the  four  THMs  and  it  is  not 
clear  what  treatment  technology  shifts 
would  be  needed.  This  problem  would 
be  particularly  exacerbated  in  areas  with 
hi^  bromide,  such  as  California.  EPA 
also  projected  that  States  would  have  a 
difficult  time  overseeing  (e.g.,  variances, 
exemptions,etc.)  the  more  complicated 
rule  that  would  result  from  this  option. 

EPA  considered  establishing  a  single 
combined  MCLG  for  TTHM.  There  is 
precedent  for  using  a  toxicity 
equivalency  quotient  (analogous  to  a 
combined  MCLG)  for  dioxin  and 
coplanar  PCBs  (USEPA  2000o,  Draft 
Dioxin  Reassessment).  From  a  scientific 
standpoint,  a  combined  MCLG  approach 
reqmres  that  the  chemicals  have  a 
similar  mode  of  action  and  health 
endpoint.  Chemicals  within  each  of  the 
dioxin  and  coplanar  PCB  classes  have 
the  same  mode  of  action  and  endpoint 
(target  tissue).  Within  the  PCB  class, 
noncoplanar  PCBs  have  a  different 
mode  of  action  than  the  coplanar  PCBs. 
Noncoplanar  PCBs  are,  therefore,  not 


included  in  the  toxicity  equivalency 
quotient  for  coplanar  PCBs.  In  the  case 
of  the  disinfection  byproducts.  EPA 
believes  that  the  THMs  have  different 
modes  of  action  and  health  endpoints. 
One  of  the  THMs  is  a  liver  carcinogen 
(chloroform)  with  a  mode  of  action   . 
dependent  on  cytolethality;  two  are 
DNA-reactive  carcinogens 
(bromodichloromethane — large  intestine 
and  kidney  tumors,  and  bromoform — 
large  intestine  tumors);  and  one  is  a 
nonlinear  non-carcinogen 
(dibromochloromethane)  which  is  a 
liver  toxicant.  EPA  therefore,  chose  not 
to  develop  a  combined  MCLG  for 
TTHM.  Consequently,  after  considering 
this  alternative  option  in  some  detail, 
EPA  is  today  proposing  an  MCLG  of 
0.07  mg/L  for  chloroform. 

3.  Request  for  Comment 

Based  on  the  information  presented 
previously,  EPA  is  proposing  an  MCLG 
for  chloroform  of  0.07  mg/L.  EPA 
requests  comments  on  the  MCLG  and  on 
EPA's  cancer  assessment  for  chloroform. 
EPA  also  requests  comments  on  the  RfD, 
the  default  RSC  of  20  percent,  and  the 
tap  water  consumption  and  body  weight 
assumptions  used  in  the  MCLG 
calcidation.  EPA  solicits  additional  data 
on  chloroform  exposure  via  other 
sources  and  routes.  EPA  requests 
comment  on  the  other  options  for 
developing  the  chloroform  MCLG  that 
the  Agency  considered. 

B.  MCLGs  for  THMs  and  HA  As 

1.  What  Is  EPA  Proposing  Today? 

Today  EPA  is  proposing  new  MCLGs 
of  0.02  mg/L  for  TCAA  and  0.03  mg/L 
for  MCAA  based  on  new  toxicological 
data.  As  a  part  of  the  Stage  1  DBPR,  EPA 
finalized  an  MCLG  of  0.3  mg/L  for 
TCAA.  The  Stage  1  DBPR  did  not 
include  an  MCLG  for  MCAA  (although 
it  was  included  as  one  of  the  five 
haloacetic  acids  in  the  HAA5  MCL). 
With  the  exception  of  chloroform, 
discussed  above,  and  these  two  HAAs, 
EPA  is  not  revising  any  of  the  other 
MCLGs  that  were  finalized  in  the  Stage 
1  DBPR.  No  significant  new  studies  that 
would  change  EPA's  MCLG  estimates 
for  BDCM,  DBCM,  bromoform,  or  DCAA 
have  been  pubUshed  since  the  Stage  1 
DBPR.  See  section  III  for  a  summary  of 
new  health  effects  data. 

2.  How  Was  This  Proposal  Developed? 

EPA  reviewed  the  available  literatiire 
on  BDCM,  DBCM,  bromoform,  DCAA 
and  determined  that  there  was  no  new 
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information  iiat  would  cause  EPA  to 
revise  its  MCLG  estimates.  New 
toxicology  St  udies  on  reproductive  and 
^  developmental  effects  and  cancer  are 
summarized  kn  sections  IH.B.  and  HI.D. 
of  today's  proposal. 

EPA  is  protoosing  new  MCLGs  for 
TCAA  and  ^  CAA.  The  health  effects 
information  i  ind  studies  described  in  the 
following  tw  J  sections  that  support  the 
proposed  MC  LGs  are  summarized  from 
the  Addendiim  to  the  Criteria  Docimient 
for  Monochldroacetic  Acid  and 
Trichloroace  ic  Acid  (USEPA  2003b). 
The  occurrer  ce  of  MCAA  and  TCAA  are 
discussed  in  the  Stage  2  Occurrence 
Assessment )  jr  Disinfectants  and 
Disinfection  ,  byproducts  (USEPA 
20G3o).  a.  Tri  :hloroacetic  acid.  In  the 
final  Stage  1  3BPR.  EPA  based  its  health 
effects  assess  nent  of  TCAA  on 
development  d  toxicity  and  limited 
evidence  of  c  u-cinogenicity  (USEPA 
1998c).  Since  then,  the  Agency  has 
decided  that  he  Rffi)  based  on  a 
development  J  LOAEL  yields  a  less 
conservative  IfD  than  that  based  on 
liver  toxicity  derived  from  the  study  by 
DeAngelo  e'tcl.  (1997).  Thus,  the 
Agency  has  r<  assessed  the  health  effects 
of  TCAA  base  d  on  liver  toxicity  and 
revised  the  R]  D  and  MCLG. 

TCAA  indu  ces  systemic,  noncancer 
effects  in  anii  lals  and  humans  that  can 
be  grouped  in  to  three  categories: 
metabolic  alte  rations,  liver  toxicity;  and 
development!  1  toxicity.  The  primary 
site  of  TCAA  oxicity  is  the  liver 
(USEPA1994a:  Dees  and  Travis,  1994; 
Achar>'a  et  al.  1995;  Acharya  et  al.  1997; 
DeAngelo  e(  0/1997). 

The  liver  hi  s  consistently  been 
identified  as  a  target  organ  for  TCAA 
toxicity  in  sh(  rt-term  (Goldsworthy  and 
Popp,  1987;  D  jAngelo  et  al.  1989; 
Sanchez  and  1  lull,  1990)  and  longer- 
term  (Bull  et  c  1.  1990;  Mather  et  al. 
1990;  Bhat  et  i  il.  1991)  studies. 
Peroxisome  pi  oliferation  has  been  a 
primary  endpi  tint  evaluated,  with  mice 
reported  to  be  more  sensitive  to  this 
effect  than  rat;  i.  More  recent  studies 
have  confirme  d  these  earlier  findings. 
TCAA-induce  1  peroxisome  proliferation 
was  observed  n  B6C3F1  mice  exposed 
for  10  weeks  t )  doses  as  low  as  25  mg/ 
kg/day  (Parris  i  et  al.  1996),  while  in  rats 
exposed  to  TC  AA  fox  up  to  104  weeks 
(DeAngelo  et  c  1.  1997),  peroxisome 
proliferation  v  as  observed  at  364  mg/ 
'  kg/day,  but  not  at  32.5  mg/kg/day. 
Increased  livei  weight  and  significant 
increases  in  h(  patocyte  proliferation 
have  been  obsi  (rved  in  short-term 
studies  in  mio  j  at  doses  as  low  as  100 
mg/kg/day  (De  es  and  Travis,  1994),  but 
no  increase  in  lepatocyte  proliferation 
was  noted  in  r  its  given  TCAA  at  similar 
doses  (DeAngt  lo  et  al.  1997).  More 


clearly  adverse  liver  toxicity  endpoints, 
including  increased  senun  levels  of 
liver  enzymes  (indicating  leakage  from 
cells)  or  histopathologicaJ  evidence  of 
necrosis,  have  been  reported  in  rats,  but 
generally  only,  at  high  doses.  For 
example,  in  a  rat  chronic  drinking  water 
study,  increased  hepatocyte  necrosis 
was  observed  at  a  dose  of  364  mg/kg/ 
day  (DeAngelo  et  al.  1997). 

In  the  DeAngelo  et  07.(1997)  study, 
groups  of  50  male  F344  rats  were 
administered  TCAA  in  drinking  water, 
at  0,  50,  500,  or  5000  mg/L,  resulting  in 
time-weighted  mean  daily  doses  of  0, 
3.6,  32.5,  or  364  mg/kg  for  104  weeks. 
There  were  no  significant  differences  in 
water  consumption  or  survival  between 
the  control  and  treatment  groups. 
Exposure  to  the  high  dose  of  TCAA 
resulted  in  a  significant  decrease  in 
body  weight  of  11%  at  the  end  of  the 
study.  The  absolute  but  not  relative  liver 
weight  was  decreased  at  the  high  dose. 
Complete  necropsy  and  histopathology 
examination  showed  mild  hepatic 
cytoplasmic  vacuolization  in  the  two 
low-dose  groups,  but  not  in  the  high- 
dose  group.  The  severity  of  hepatic 
necrosis  was  increased  mildly  in  the 
high-dose  animals.  Analyses  of  serum 
aspartate  aminotransferase  (AST)  and 
alanine  aminotransferase  (ALT) 
activities  at  the  end  of  exposure  showed 
a  significant  decrease  in  AST  activity  in 
the  mid-dose  group  and  a  significant 
increase  in  ALT  level  in  the  high-dose 
group.  Since  increased  serum  ALT  or 
AST  levels  reflect  hepatocellular 
necrosis,  the  increased  ALT  at  the  high 
dose  is  considered  an  adverse  effect, 
while  a  non-dose  related  decrease  of 
AST  is  not.  Peroxisome  proliferation 
was  increased  significantly  in  the  high- 
dose  animals.  There  was  no  evidence  of 
any  exposure-related  increase  in 
hepatocyte  proliferation.  Based  on  the 
significant  decrease  in  body  weight 
(>10%),  minimal  histopathology 
changes,  and  increased  serum  ALT 
level,  the  high  dose  of  364  mg/kg/day  is 
considered  the  LOAEL  and  the  mid  dose 
of  32.5  mg/kg/day  is  considered  the 
NOAEL. 

There  are  no  reproductive  toxicity 
studies  of  TCAA.  The  results  of  an  in 
vitro  fertilization  assay  indicated  that 
TCAA  might  decrease  fertilization 
(Cosby  and  Dukelpw,  1992).  The 
available  data  suggest  that  TCAA  is  a 
developmental  toxicant.  TCAA 
increased  resorptions,  decreased 
implantations,  and  increased  fetal 
cardiovascular  malformations  when 
administered  to  pregnant  rats  at  291  mg/ 
kg/day  (Johnson  et  al.  1998)  on  gestation 
days  1-22.  In  another  study,  decreased 
fetal  weight  and  length,  and  increased 
cardiovascular  malformations  were 


observed  when  pregnant  rats  were 
administered  330  mg/kg/day  TCAA  by 
gavage  dm-ing  gestation  days  6  to  15 
(Smith  et  al.  1989).  Neither  of  these 
studies  identified  a  NOAEL.  The  results 
of  in  vitro  developmentcd  toxicity 
assays,  including  mouse  and  rat  whole- 
embryo  cultiu-e  (Saillenfait  et  al.  1995; 
Hunter  et  al.  1996)  and  frog  embryo 
teratogenesis  assay — Xenopus  (FETAX) 
(Fort  et  al.  1993)  yielded  positive 
results.  The  Hydra  test  system  (Fu  et  al. 
1990)  produced  negative  results. 

TCAA  has  been  reported  to  induce 
liver  tumors  in  mice  but  not  in  rats 
(USEPA  1994a).  This  observation  has 
also  been  made  in  more  recent  drinking 
water  studies.  Pereira  (1996)  observed 
an  increased  incidence  of  hepatocellular 
adenomas  and  carcinomas  in  female 
B6C3F1  mice  at  doses  of  262  mg/kg/day 
and  higher  after  82  weeks.  In  contrast, 
no  increase  in  neoplastic  liver  lesions 
were  found  in  F344  rats  given  doses  up 
to  364  mg/kg/day  for  104  weeks 
(DeAngelo  et  al.  1997).  In  addition,  a 
variety  of  recent  mechanistic  studies 
have  observed  that  TCAA  either 
induced  or  promoted  liver  tumors  in 
mice  (Ferreira-Gonzalez  et  al.  1995; 
Pereira  and  Phelps,  1996;  Tao  et  al. 
1996;  Latendresse  and  Pereira,  1997; 
Stauber  and  Bull,  1997;  Tao  et  al.  1998). 

Recent  mutagenicity  data  have 
provided  mixed  results  (Ciller  et  al. 
1997;  DeMarini  et  al.  1994;  Harrington- 
Brock  et  al.  1998).  TCAA  did  not  induce 
oxidative  DNA  damage  in  mice 
following  dosing  for  either  3  or  10 
weeks  (Parrish  et  al.  1996).  Studies  on 
DNA  strand  breaks  and  chromosome 
damage  produced  mixed  results  (Nelson 
and  Bull.  1988;  Chang  et  al.  1991; 
Mackay  et  al.  1995;  Harrington-Brock  et 
al.  1998). 

According  to  the  1 999  Draft 
Guidelines  for  Carcinogen  Risk 
Assessment  (USEPA  1999a),  a 
compound  is  appropriately  classified  as 
"Suggestive  Evidence  of 
Carcinogenicity,  but  Not  Sufficient  to 
Assess  Human  Carcinogenic  Potential" 
when  "the  evidence  from  human  or 
animal  data  is  suggestive  of 
carcinogenicity,  which  raises  a  concern 
for  carcinogenic  effects  but  is  judged  not 
sufficient  for  a  conclusion  as  to  human 
carcinogenic  potential".  Based  on 
uncertainty  surrounding  the  relevance 
of  the  liver  tumor  data  in  B6C3F1  mice, 
TCAA  can  best  be  described  as 
"Suggestive  Evidence  of 
Carcinogenicity,  but  Not  Sufficient  to 
Assess  Human  Carcinogenic  Potential" 
under  the  1999  Draft  Guidelines  for 
Carcinogen  Risk  Assessment.  Thus  a 
quantitative  estimate  of  cancer  potency 
is  not  supported. 


X 


Federal  Register/ Vol.  68,  No.  159 /Monday,  August  18,  2003 / Proposed  Rules 


49581 


The  RfD  for  TCAA  of  0.03  mg/kg/day 
is  based  on  the  NOAEL  of  32.5  mg/kg/ 
day  for  liver  histopathological  changes 
identified  by  DeAngelo  et  al.  (1997). 
The  RfD  includes  an  uncertainty  factor 
of  1000  (composite  imcertainty  factor 
consisting  of  three  factors  of  10  chosen 
to  account  for  extrapolation  from  a 
NOAEL  in  animals,  inter-individual 
variability  in  humans,  and 
insufficiencies  in  the  database, 
including  the  lack  of  full 
histopathological  data  in  a  second 
species,  the  lack  of  a  developmental 
toxicity  study  in  second  species,  and  the 
lack  of  a  multi-generation  reproductive 
study). 

The  MCLG  is  calculated  to  be  0.02 
mg/L  using  the  following  assimiptions: 
an  adult  tap  water  consumption  of  2  L 


of  tap  water  per  day  for  a  70  kg  adidt, 
a  relative  source  contribution  (RSC)  of 
20%,  and  an  additional  safety  factor  to 
account  for  possible  carcinogenicity. 
EPA  has  traditionally  applied  an 
additional  safety  factor  of  1-10  beyond 
the  uncertainty  factors  included  in  the 
RfD  to  the  MCLG  to  account  for  possible 
carcinogenicity  in  cases  where  there  is 
limited  evidence  of  carcinogenicity  from 
drinking  water,  considering  weight  of 
evidence,  pharmacokinetics,  potency 
and  exposure  (USEPA  1994b,  p.38678). 
EPA  is  proposing  this  additional  safety 
factor  of  10  for  TCAA  for  the  following 
reasons:  TCAA  causes  liver  timiors  in 
mice  but  does  not  do  so  in  rats.  In 
addition,  although  peroxisome 
proliferation  (a  mode  of  action  of 
limited  relevance  to  humans)  may  play 


a  role  in  the  development  of  the  mouse 
tuumors,  rats  also  exhibit  a  peroxisomal 
proliferative  response  after  exposure  to 
TCA,  yet  do  not  develop  tumors.  Other 
data  suggest  that  promotion  of  initiated 
cells  and/or  disrupted  cell  signaling 
may  be  involved  in  the  mode  of  action 
for  the  mouse  tumors.  Together  these 
factors  argue  against  quantification  of 
the  mouse  liver  tiunors  using  linear 
extrapolation  from  the  dose-response 
curve,  but  are  not  sufficient  to  rule  out 
concern  for  a  tumorigenic  response. 
Accordingly,  EPA  has  employed  the  ten- 
fold additional  safety  factor  in 
determination  of  the  Lifetime  Health 
Advisory  for  TCAA.  EPA  requests 
comment  on  the  use  of  10  as  the 
additional  safety  factor  for  possible 
carcinogenicity. 


MCLG  for  TCAA  =  (003  mg/kg/day)(70  kgX20%)  ^  ^^ 

(2L/day)(10) 


An  RSC  factor  of  20%  is  used  to 
account  for  exposure  to  TCAA  in 
sources  other  than  tap  water,  such  as 
ambient  air  and  food.  Although  TCAA 
is  nonvolatile  and  inhalation  while 
showering  is  not  expected  to  be  a  major 
contribution  to  total  dose,  rain  waters 
contain  0.01-1 .0  ng/L  of  TCAA 
(Reimann  et  al.  1996)  and  it  can  be 
assumed  to  be  detected  in  the 
atmosphere.  Limited  data  on 
concentrations  of  TCAA  in  air  (NATICH 
1993)  indicate  inhalation  of  TCAA  in 
ambient  air  may  contribute  to  overall 
exposiue.  Concentrations  of  TCAA  that 
have  been  measured  in  a  limited 
selection  of  foods  including  vegetables, 
fruits,  grain  and  bread  (Reimarm  et  al. 
1996)  are  comparable  to  that  in  water. 
About  3  to  33%  of  TCAA  in  cooking 
water  have  been  reported  to  be  taken  up 
by  the  food  during  cooking  in  a  recent 
research  summary  (Raymer  et  al.  2001). 
In  addition,  there  are  uses  of  chlorine  in 
food  production  and  processing,  and 
TCAAjnay  occxu*  in  food  as  a  byproduct 
of  chlorination  (USEPA  1994a).' 
Therefore,  ingestion  of  TCAA  in  food 
may  also  contribute  to  the  overall 
exposure.  A  recent  derinal  absorption 
study  of  DCAA  and  TCAA  from 
chlorinated  water  suggested  that  the 
dermal  contribution  to  the  total  doses  of 
DCAA  and  TCAA  from  routine 
household  uses  of  drinking  water  is  less 
than  1%  (Kim  and  Weisel,  1998). 

b.  Monochloroacetic  acid.  Subchronic 
and  chronic  oral  dosing  studies  suggest 
that  the  primary  targets  for  MCAA- 
induced  toxicity  include  the  heart  and 
nasal  epithelium.  In  a  13-week  oral 
gavage  study,  decreased  heart  weight 


was  observed  at  30  mg/kg/day  and 
cardiac  lesions  progressed  in  severity 
with  increasing  dose.  Liver  and  kidney 
toxicity  were  only  observed  at  higher 
doses  (NTP  1992).  In  a  two-year  study, 
decreased  survival  and  nasal  and 
forestomach  hyperplasia  were  observed 
in  mine  at  50  mg/kg/day  (NTP  1992).  A 
more  recent  study  confirms  the  heart 
and  nasal  cavities  as  target  sites  for 
MCAA.  DeAngelo  et  al.  (1997)  noted 
decreased  body  weight  at  26.1  mg/kg/ 
day  and  myocardial  degeneration  and 
inflammation  of  the  nasal  cavities  in 
rats  exposed  to  doses  of  59.9  mg/kg/day 
for  up  to  104  weeks. 

No  studies  were  located  on  the 
reproductive  toxicity  of  MCAA  and  the 
potential  developmental  toxicity  of 
MCAA  has  not  been  adequately  tested. 
Two  developmental  toxicity  studies 
were  identified.  Johnson  et  al.  (1998) 
reported  markedly  decreased  maternal 
weight  gain,  but  no  developmental 
effects,  in  rats  exposed  to  193  mg/kg/ 
day  MCAA  through  gestation  days  1-22, 
only  fetal  heart  was  examined.  In 
contrast,  in  a  published  abstract.  Smith 
et  al.  (1990)  reported  an  increase  in 
cardiovascular  malformations  when 
pregnant  rats  were  exposed  to  140  mg/ 
kg/day;  this  was  also  the  LOAEL  for 
maternal  toxicity,  based  on  marked 
decreases  in  weight  gain.  MCAA  was 
noted  as  a  potential  developmental 
toxicant  in  in  vitro  screening  assays 
using  Hydra  (Fu  et  al.  1990;  Ji  et  al. 
1998). 

MCAA  has  yielded  mixed  results  in 
genotoxicity  assays  (USEPA  1994a; 
Giller  et  al.  1997),  but  has  not  induced 
a  carcinogenic  response  in  chronic 


rodent  bioassays  (NTP  1992;  DeAngelo 
et  al.  1997).  In  chronic  oral  gavage 
studies,  a  LOAEL  of  15  mg/kg/day  (the 
lowest  dose  tested)  for  decreased 
survival  was  identified  in  rats.  In  mice 
the  NOAEL  was  50  mg/kg/day  and  the 
LOAEL  was  100  mg/kg/day  for  nasal 
and  forestomach  epithelium  hyperplasia 
(NTP  1992).  In  a  more  recent  chronic 
study,  DeAngelo  et  al.  (1997)  reported  a 
LOAEL  of  3.5  mg/kg/day  in  rats  given 
MCAA  in  their  drinking  water,  based  on 
increased  absolute  and  relative  spleen 
weight.  Although  spleen  weight  was 
decreased  at  the  mid  and  high  doses, 
this  might  reflect  the  masking  effect  of 
overt  toxicity.  As  evidence  for  this, 
decreased  body  weight  (>10%),  liver, 
kidney,  and  testes  weight  changes  were 
reported  begirming  at  the  next  higher 
dose  of  26.1  mg/kg/day.  No  increased 
spleen  weight  was  reported  in  the  NTP 
(1992)  bioassays,  but  the  lowest  dose  in 
rats  caused  severe  toxicity,  and  the 
lowest  dose  in  mice  was  more  than  an 
order  of  magnitude  higher  than  the 
LOAEL  in  the  DeAngelo  et  al.  (1997) 
study. 

According  to  the  1999  Draft 
Guidelines  for  Carcinogen  Risk 
Assessment  (USEPA  1999a),  a 
compound  is  appropriately  classified  as 
"Not  Likely  to  be  Carcinogenic  to 
Hiunans"  when  it  has  "been  evaluated 
in  at  least  two  well-conducted  studies  in 
two  appropriate  animal  species  without 
demonstrating  carcinogenic  effects." 
MCAA  can  best  be  described  as  "Not 
Likely  to  be  Carcinogenic  to  Humans" 
imder  the  1999  Draft  Guidelines  for 
Carcinogen  Risk  Assessment. 
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The  RfD  fo  r  MCAA  of  0.004  mg/kg/ 
day  is  based  Dn  a  LOAEL  of  3.5  mg/kg/ 
day  for  incre^  ised  spleen  weight  in  rats 
(DeAngelo  ei  al.  1997)  and  application 
of  an  uncerta  inty  factor  of  1000 
(composite  u  acertainty  factor  consisting 
of  two  factor!  of  10  chosen  to  account 
for  extrapolai  ion  from  an  animal  study, 
and  inter-ind  ividual  variability  in 
humans;  as  m  ell  as  two  factors  of  3  for 
extrapolation  from  a  minimal  effect 


LOAEL,  and  insufGciencies  in  the 
database,  including  the  lack  of  adequate 
developmental  toxicity  studies  in  two 
species,  and  the  lack  of  a  multi- 
generation  reproductive  study).  Two 
developmental  toxicity  studies  have 
been  reported  (Johnson  et  al.  1998; 
Smith  et  al.  1990),  but  the  NOAELs 
yielded  less  conservative  RfDs.  The 
study  by  DeAngelo  et  al  (1997)  is  the 
most  appropriate  for  derivation  of  the 


RfD  because  it  identifies  the  lowest 
LOAEL,  and  dosing  was  in  drinking 
water,  which  is  more  appropriate  for 
human  health  risk  assessment. 

The  MCLG  is  calculated  to  be  0.03 
mg/L  using  the  following  assumptions: 
an  adult  tap  water  consumption  of  2  L 
of  tap  water  per  day  for  a  70  kg  adult, 
and  a  relative  soiu-ce  contribution  of 
20%. 


KAninf     wr^AA        (0.004  mg/kg/day)(70  kg)(20%)      ^„, 

MCLG  for  MCAA  =   -. ^    ^,  //' ^ '-  =  0.03  mg/L  (rounded) 

(2  L/day) 


An  RSC  fac  tor  of  20%  is  used  to 
account  for  e:  :posure  to  MCAA  in  other 
sources  in  ad  lition  to  tap  water. 
Although  MCA.A  is  nonvolatile  and 
inhalation  wl  ile  showering  is  not 
expected  to  b  ;  a  major  contribution  to 
total  dose,  rai  a  waters  contain  0.05-9 
jig/L  of  MCA/  i  (Reimann  et  al.  1996) 
and  it  can  be  issumed  to  be  detected  in 
the  atmosphe  e.  Presence  of  MCAA  has 
also  been  repi  irted  in  rain  waters;  thus, 
inhalation  of  i4CAA  in  ambient  air  may 
contribute  to  i  )verall  exposure. 
Concentratior  s  of  MCAA  that  have  been 
measured  in  a  limited  selection  of  foods 
including  veg  Jtables,  fruits,  grain  and 
bread  (Reimann  et  al.  1996)  are 
comparable  tc  that  in  water.  About  2.5 
to  62%  of  MC  \A  in  cooking  water  has 
been  reported  to  be  taken  up  by  food 
during  cookir  ^  in  a  recent  research 
summary  (Ra]  mer  et  al  2001).  In 
addition,  ther ;  are  uses  of  chlorine  in 
food  producti  )n  and  processing,  and 
MCAA  may  o(  :cur  in  food  as  a 
byproduct  of  (  hlorination  (USEPA 
1994a).  There  ore,  ingestion  of  MCAA  in 
food  may  also  contribute  to  the  overall 
exposure.  As»  iming  dermal  absorption 
rate  of  MCAA  is  similar  to  DCAA, 
dermal  contribution  to  the  total  doses  of 
MCAA  from  n  lutine  household  uses  of 
drinking  wate  ■  should  be  minor  (see 
V.B.2.a.). 


3.  Request  for 
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health  effect 
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Systems 


»osal  includes  provisions 
systems,  which  are 
systems  that  purchase  or 


otherwise  receive  finished  water  from 
another  water  system  (a  wholesale 
system).  As  described  in  this  section, 
consecutive  systems  face  particular 
challenges  in  providing  water  that  meets 
regulatory  standards  for  DSPs  and  other 
contaminants  whose  concentration  can 
increase  in  the  distribution  system. 
Moreover,  current  regulation  of  DBP 
levels  in  consecutive  systems  varies 
widely  among  States.  In  consideration 
of  these  factors,  EPA  is  proposing 
monitoring,  compliance  schedule,  and 
other  requirements  specifically  for 
consecutive  systems.  These 
requirements  are  intended  to  facilitate 
compliance  by  consecutive  systems 
with  MCLs  for  TTHM  and  HAA5  under 
the  Stage  2  DBPR.  Further,  this 
approach  will  help  to  ensure  that 
consumers  in  consecutive  systems 
receive  equivalent  public  health 
protection.  This  section  begins  with  a 
sununary  of  how  EPA  proposes  to 
regulate  consecutive  systems  under  the 
Stage  2  DBPR.  The  intent  of  this  section 
is  to  provide  an  overview  of  all 
consecutive  system  requirements  in 
today's  proposal.  Detailed  explanations 
of  these  requirements  are  provided  in 
later  sections  of  this  preamble.  The 
overview  of  consecutive  system 
requirements  is  followed  by  an 
explanation  of  why  EPA  has  taken  this 
approach  to  consecutive  systems  in 
today's  proposal,  including 
recommendations  from  the  Stage  2  M- 
DBP  Federal  Advisory  Committee. 

1.  What  Is  EPA  Proposing  Today? 

As  public  water  systems,  consecutive 
systems  must  provide  water  that  meets 
the  MCLs  for  TTHM  and  HAAS  under 
the  proposed  Stage  2  DBPR,  and  must 
carry  out  associated  monitoring, 
reporting,  recordkeeping,  public 
notification,  and  other  requirements. 
The  following  discussion  summarizes 
how  the  Stage  2  DBPR  requirements 
apply  to  consecutive  systems,  begiiuiing 
with  a  series  of  definitions.  Later 


sections  of  this  preamble  provide 
further  details  as  noted. 

a.  Definitions.  To  address  consecutive 
systems  in  the  Stage  2  DBPR,  the 
Agency  must  define  them,  along  with  a 
number  of  related  terms. 

EPA  is  proposing  to  define  a 
consecutive  system  in  the  Stage  2  DBPR 
as  a  public  water  system  that  buys  or 
otherwise  receives  some  or  all  of  its 
finished  water  from  one  or  more 
wholesale  systems  for  at  least  60  days 
per  year.  In  addition  to  buying  finished 
water,  some  consecutive  systems  also 
operate  a  treatment  plant  (meaning  a 
plant  that  treats  source  water  to  produce 
finished  water).  As  described  in  section 
V.I.,  monitoring  requfrements  under  the 
Stage  2  DBPR  proposal  differ  depending 
on  whether  a  consecutive  system  buys 
all  of  its  finished  water  year-round  or, 
alternatively,  produces  some  of  its 
finished  water  through  treating  source 
water. 

EPA  proposes  to  define  finished  water 
as  water  that  has  been  introduced  into 
the  distribution  system  of  a  public  water 
system  and  is  intended  for  distribution 
without  further  treatment,  except  that 
necessary  to  maintain  water  quality 
(such  as  booster  disinfection).  With  this 
definition,  water  entering  the 
distribution  system  is  finished  water 
even  if  a  system  subsequently  applies 
additional  treatment  like  booster 
disinfection  to  maintain  a  disinfectant 
residual  throughout  the  distribution 
system. 

In  today's  proposal,  EPA  defines  a 
wholesale  system  as  a  public  water 
system  that  treats  source  water  and  then 
sells  or  otherwise  delivers  finished 
water  to  another  public  water  system  for 
at  least  60  days  per  year.  Delivery  may 
be  through  a  direct  connection  or 
through  the  distribution  system  of 
another  consecutive  system.  Under  this 
definition,  a  consecutive  system  that 
passes  water  from  a  wholesaler  to 
another  consecutive  system,  and  that 
does  not  also  treat  source  water,  is  not 
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a  wholesale  system.  Rather,  the  system 
that  actually  produces  the  finished 
water  is  responsible  for  wholesale 
system  requirements  under  the 
proposed  Stage  2  DBPR. 

A  consecutive  system  entry  point  is 
defined  as  a  location  at  which  finished 
water  is  delivered  at  least  60  days  per 
year  from  a  wholesale  system  to  a, 
consecutive  system.  Section  V.I. 
presents  the  relationship  between 
consecutive  system  entry  points  and 
proposed  Stage  2  DBPR  monitoring 
requirements.  The  combined 
distribution  system  is  the 
interconnected  distribution  system 
consisting  of  the  distribution  systems  of 
wholesale  systems  and  of  the 
consecutive  systems  that  receive 
finished  water  from  those  wholesale 
system(s). 

b.  Monitoring.  For  consecutive 
systems  that  both  piu-chase  finished 
water  and  treat  source  water  to  produce 
finished  water  for  at  least  part  of  the 
year,  EPA  is  proposing  monitoring 
requirements  under  a  treatment  plant- 
based  approach,  described  in  section 
V.I.  This  is  the  approach  proposed  for 
non-consecutive  systems  under  the 
Stage  2  DBPR  as  well.  Under  this 
approach,  the  sampling  requirements  for 
consecutive  systems  will  be  influenced 
by  both  the  number  of  treatment  plants 
operated  by  the  system  and  the  number 
of  consecutive  system  entry  points,  as 
well  as  population  served  and  soiuce 
water  type. 

For  consecutive  systems  that  purchase 
all  of  their  finished  water  year-round, 
EPA  is  proposing  monitoring 
requirements  under  a  population-based 
approach,  also  described  in  section  V.I. 
Under  the  population-based  approach, 
the  population  of  the  consecutive 
system  will  determine  the  sampling 
requirements.  EPA  believes  this 
approach  is  more  appropriate  than 
plant-based  monitoring  because  these 
consecutive  systems  do  not  have 
treatment  plants.  As  noted  in  section 
V.I.,  EPA  is  requesting  comment  on 
extending  population-based  monitoring 
to  all  systems,  including  non- 
consecutive  systems.  EPA  has  prepared 
draft  guidance  for  implementing  the 
IDSE  monitoring  requirements 
(described  in  section  V.H.)  using  the 
population-based  approach  (USEPA 
2003J). 

EPA  is  also  proposing  that  States  have 
the  opportimity  to  specify  alternative 
monitoring  requirements  for  multiple 
consecutive  systems  in  a  combined 
distribution  system.  This  option  allows 
States  to  consider  complex  consecutive 
system  configiuations  for  which 
alternative  monitoring  strategies  might 
be  more  appropriate.  As  a  minimum 


under  such  an  approach,  each 
consecutive  system  must  collect  at  least 
one  sample  among  the  total  number  of 
samples  required  for  the  combined 
distribution  system  and  will  base 
compliance  on  samples  collected  within 
its  distribution  system.  The  consecutive 
system  is  responsible  for  ensuring  that 
required  monitoring  is  completed  and 
the  system  is  in  compliance.  The 
consecutive  system  may  conduct  the 
monitoring  itself  or  arrange  for  the 
monitoring  to  be  done  by  the  wholesale 
system  or  another  outside  party. 
Whatever  approach  it  chooses,  the 
consecutive  system  must  document  itc 
monitoring  strategy  as  part  of  its  DBP 
monitoring  plan. 

Finally,  EPA  is  proposing  that 
consecutive  systems  not  conducting 
disinfectant  residual  monitoring  comply 
with  the  monitoring  requirements  and 
MRDLs  for  chlorine  and  chloramines. 

c.  Compliance  schedules.  EPA  is 
proposing  that  consecutive  systems  of 
any  size  comply  with  the  requirements 
of  the  Stage  2  DBPR  on  the  same 
schedule  as  required  for  the  largest 
system  in  the  combined  distribution 
system.  This  includes  the  schedule  for 
carrying  out  the  IDSE,  described  in 
section  V.H,  and  for  meeting  the  Stage 
23  MCLs  for  TTHM  and  HAA5, 
described  in  section  V.D.  As  discussed 
later  in  this  section,  EPA  is  proposing 
simultaneous  compliance  schedules 
under  the  Stage  2  DBPR  for  all  systems 
(both  wholesalers  and  consecutive 
systems)  in  a  combined  distribution 
system  because  this  may  allow  for  more 
cost-effective  compliance  with  TTHM 
and  HAA5  MCLs.  This  is  also  consistent 
with  the  recommendations  of  the  Stage 
2  M-DBP  Advisory  Committee.  See 
section  V.J  for  details  of  compliance 
schedule  requirements. 

d.  Treatment.  While  consecutive 
systems  often  do  not  need  to  treat 
finished  water  received  fttjm  a 
wholesale  system,  they  may  need  to 
implement  procedures  to  control  the 
formation  of  DBFs  in  the  distribution 
system.  For  consecutive  systems,  EPA  is 
proposing  that  the  BAT  for  meeting 
TTHM  and  HAA5  MCLs  is 
chloramination  with  management  of 
hydraulic  flow  and  storage  to  minimize 
residence  time  in  the  distribution 
system.  This  BAT  stems  from  the 
recognition  that  treatment  to  remove 
already-formed  DBFs  or  minimize 
further  formation  is  different  from 
treatment  to  prevent  or  reduce  their 
formation.  See  section  V.F  for  additional 
information  on  BATs  and  their  role  in 
compliance  with  MCLs. 

e.  Violations.  Under  this  proposal, 
monitoring  and  MCL  violations  are 
assigned  to  the  PWS  where  the  violation 


occurred.  Several  examples  are  as 
follows: 

— If  a  consecutive  system  has  hired  its 
wholesale  system  under  contract  to 
monitor  in  the  consecutive  system 
and  the  wholesale  system  fails  to 
monitor,  the  consecutive  system  is  in 
violation  because  it  has  the  legal 
responsibility  for  monitoring  under 
State/EPA  regulations. 

— If  monitoring  results  in  a  consecutive 
system  indicate  an  MCL  violation,  the 
consecutive  systems  is  in  violation 
because  it  has  the  legal  responsibility 
for  complying  with  the  MCL  under 
State/EPA  regulations.  The 
consecutive  system  may  set  up  a 
contract  with  its  wholesale  system 
that  details  water  quality  delivery 
specifications. 

— If  a  wholesale  system  has  a  violation 
and  provides  that  water  to  a 
consecutive  system,  the  wholesale 
system  is  in  violation.  Whether  the 
consecutive  system  is  in  violation  will 
depend  on  the  situation.  The 
consecutive  system  will  also  be  in 
violation  unless  it  conducted 
monitoring  that  showed  that  the 
violation  was  not  present  in  the 
consecutive  system. 

f.  Public  notice  and  consumer 
confidence  reports.  The  responsibilities 
for  public  notification  and  consumer 
Confidence  reports  rest  with  the 
individual  system.  Under  the  Public 
Notice  Rule  and  Consumer  Confidence 
Report  Rule,  the  wholesale  system  is 
responsible  for  notifying  the 
consecutive  system  of  anaU'tical  results 
and  violations  related  to  monitoring 
conducted  by  the  wholesale  system. 
Consecutive  systems  are  required  to 
conduct  appropriate  public  notification 
after  a  violation  (whether  in  the 
wholesale  system  or  the  consecutive 
system).  In  their  consiuner  confidence 
report,  consecutive  systems  must 
include  results  of  the  testing  conducted 
by  the  wholesale  system  luiless  the 
consecutive  system  conducted 
equivalent  testing  that  indicated  the 
consecutive  system  was  in  compliance, 
in  which  case  the  consecutive  system 
reports  its  owrn  compliance  monitoring 
residts. 

g.  Recordkeeping  and  reporting. 
Consecutive  systems  are  required  to 
keep  all  records  required  of  PWSs 
regulated  under  this  rule.  They  are  also 
required  to  report  to  the  State 
monitoring  results,  violations,  and  other 
actions,  and  are  required  to  consult  with 
the  State  after  a  significant  excursion. 

h.  State  special  primacy  conditions. 
EPA  is  aware  that  due  to  the 
complicated  wholesale  system- 
consecutive  system  relationships  that 
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exist  nationa  ly,  there  will  be  cases 
where  the  sta  ndard  monitoring 
framework  pi  oposed  today  will  be 
difficult  to  in  iplement.  Therefore,  the 
Agency  is  pr(  iposing  to  allow  States  to 
develop,  as  a  special  primacy  condition, 
a  program  un  der  which  the  State  can 
modiiy  moni  oring  requirements  for 
consecutive  a  ystems.  These 
modification!  must  not  undermine 
public  health  protection  and  all 
systems,  incli  iding  consecutive  systems, 
must  comply  with  the  TTHM  and  HAAS 
MCLs  based  c  n  the  LRAA.  However, 
such  a  progra  n  would  allow  the  State 
to  establish  n  onitoring  requirements 
that  account  I  ar  complicated 
distributions  'stem  relationships,  such 
as  where  neig  iboring  systems  buy  from 
and  sell  to  ea(  h  other  regularly 
throughout  th  s  year,  water  passes 
through  multj  pie  consecutive  systems 
before  it  read  es  a  user,  or  a  large  group 
"of  interconnei  ted  systems  have  a 
complicated  c  ombined  distribution 
system.  EPA  i  fitends  to  develop  a 
guidance  man  ual  to  address 
development  )f  a  State  program  and 
other  consecu  live  system  issues. 

Proposal  Developed? 

of  public  water  systems 
ling  water  to  each  other 
lonplace  for  many  years, 
saving  money  on 
I  equipment,  and 
an  adequate  supply 
i  periods;  acquiring 
plies;  selling  surplus 
a  better  product  to 
meeting  Federal  and 
y  standards.  EPA 
there  are  at  least  8500 
nationally,  based 
being  proposed  today, 
systems  face  particular 
iroviding  water  that  meets 
for  contaminants 
in  the  distribution 
!es  of  such  contaminants 
s,  which  can  grow  if 
exist,  and  some 
THMs  and  HAAs, 
when  a  disinfectant 
continue  to  react  in 
system. 

requirements 
consecutive  systems 
have  taken  widely 

to  regulating  DBPs 
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in  consecutive  systems  are  treated  as 
monitoring  sites  within  the  combined 
distribution  system.  Once  fully 
implemented,  this  proposed  rule  will 
ensure  similar  protection  for  consumers 
in  consecutive  systems. 

EPA  is  proposing  that  consecutive 
systems  and  wholesale  systems  be  on 
the  same  compliance  schedule  because 
generally  the  most  cost-effective  way  to 
achieve  compliance  with  TTHM  and 
HAAS  MCLs  is  to  treat  at  the  source, 
typically  through  precursor  removal  or 
alternative  disinfectants.  For  a 
wholesale  system  to  make  the  best 
decisions  concerning  the  treatment 
steps  necessary  to  meet  TTHM  and 
HAAS  LRAAs  under  the  Stage  2  DBPR, 
both  in  its  own  distribution  system  and 
in  the  distribution  systems  of 
consecutive  systems  it  serves,  the 
wholesale  system  must  know  the  DBP 
levels  throughout  the  combined 
distribution  system.  Without  this 
information,  the  wholesale  system  may 
design  treatment  changes  that  allow  the 
wholesale  system  to  achieve 
compliance,  but  leave  the  consecutive 
system  out  of  compliance.  EPA  also 
recognizes  that  there  may  be  cases 
where  a  consecutive  system  needs  to 
add  treatment  even  after  a  wholesale 
system  has  optimized  its  own  treatment 
train. 

In  consideration  of  these  issues,  the 
Stage  2  M-DBP  Advisory  Committee 
recognized  two  principles  related  to 
consecutive  systems:  (1)  Consiuners  in 
consecutive  systems  should  be  just  as 
well  protected  as  customers  of  all 
systems,  and  (2)  monitoring  provisions 
should  be  tailored  to  meet  the  first 
principle.  Accordingly,  the  Advisory 
Committee  recommended  that  all 
wholesale  and  consecutive  systems 
comply  with  provisions  of  the  Stage  2 
DBPR  on  the  same  schedule  required  of 
the  wholesale  or  consecutive  system 
serving  the  largest  population  in  the 
combined  distribution  system.  In 
addition,  the  Advisory  Committee 
recommended  that  EPA  solicit 
comments  on  issues  related  to 
consecutive  systems  that  the  Advisory 
Committee  had  not  fully  explored 
(USEPA  2000g).  EPA  agrees  with  these 
recommendations  and  they  are  reflected 
in  today's  proposal. 

3.  Request  for  Comment 

EPA  requests  comment  on  all 
consecutive  system  issues  related  to  this 
rule.  Specifically,  EPA  requests 
comment  on  the  following: 
— Whether  the  proposed  definitions 

adequately  address  various  wholesale 

system-consecutive  system 

relationships  and  issues.  ■- 


— Whether  any  additional  terms  need  to 
be  defined  and,  if  so,  what  the 
definition  should  be. 

— Whether  the  criteria  for  States'  use  of 
the  special  primacy  criteria  and  other 
State  responsibilities  are  appropriate 
and  adequate. 

— Whether  it  is  necessary  to  require  that 
consecutive  system  treatment  be 
installed  on  the  same  compliance 
schedule  as  the  wholesale  system  in 
cases  where  the  size  of  the 
consecutive  system  might  otherwise 
allow  it  a  longer  compliance  time 
frame  and  the  consecutive  system 
treatment  does  not  affect  water  quality 
in  any  other  system. 

D.  MCLs  for  TTHM  and  HAAS 

1.  What  Is  EPA  Proposing  Today? 

Today,  EPA  is  proposing  use  of 
locational  running  annual  averages 
(LRAAs)  to  determine  compliance  with 
the  MCLs  for  TTHM  and  HAAS. 
Consistent  with  the  Stage  2  M-DBP 
Advisory  Committee  recommendation, 
EPA  is  proposing  a  phased  approach  for 
LRAA  implementation  to  allow  systems 
to  identify  compliance  monitoring 
locations  for  Stage  2B  while  facilitating 
transition  to  the  new  compliance 
strategy  and  maintaining  simultaneous 
compliance  schedules  for  the  Stage  2 
DBPR  and  the  LT2ESWTR. 

In  Stage  2A,  all  systems  must  comply 
with  MCLs  of  0.120  mg/L  for  TTHM  and 
0.100  mg/L  for  HAAS  as  LRAAs  using 
Stage  1  DBPR  compliance  monitoring 
sites.  In  addition,  during  this  time 
period,  all  systems  must  continue  to 
comply  with  the  Stage  1  DBPR  MCLs  of 
0.080  mg/L  TTHM  and  0.060  mg/L 
HAAS  as  RAAs. 

In  Stage  2B,  all  systems,  including 
consecutive  systems,  must  comply  with 
MCLs  of  0.080  mg/L  TTHM  and  0.060 
mg/L  HAAS  as  LRAAs  using  sampling 
sites  identified  under  the  Initial 
Distribution  System  Evaluation  (IDSE) 
(discussed  in  section  V.H.). 

Details  of  proposed  monitoring 
requirements  and  compliance  schedules 
are  discussed  in  preamble  sections  V.I. 
and  V.J.,  respectively,  and  may  be  foimd 
in  §  141.136  and  subpart  V  of  today's 
rule. 

2.  How  Was  This  Proposal  Developed? 

a.  Definition  of  an  LRAA.  The  primary 
objective  of  the  LRAA  is  to  reduce 
exposiu-e  to  high  DBP  levels.  For  an 
LRAA,  an  annual  average  must  be 
computed  at  each  monitoring  site.  The 
RAA  compliance  basis  of  the  1979 
TTHM  rule  and  the  Stage  1  DBPR  allows 
a  system-wide  aimual  average  under 
which  high  DBP  concentrations  in  one 
or  more  locations  are  averaged  with,  and 
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dampened  by,  lower  concentrations  calculating  compliance  with  the  MCLs       RAA,  and  the  proposed  Stage  2  DBPR 

elsewhere  in  the  distribution  system.  for  TTHM  between  a  Stage  1  DBPR  LRAA. 

Figure  V-1  illustrates  the  difference  in  billing  cooe  eseo-so-F 

Figure  V-1.  Comparison  of  RAA  and  LRAA  compliance  calculations'. 
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EPA  and  the  Advisory  Committee 
reviewed  vast  quantities  of  data  and 
many  analyses  that  addressed  health 
effects,  DBF  occurrence,  predicted 
reductions  in  DBF  levels,  predicted 
technology  changes,  and  capital,  annual, 
and  household  costs.  Details  of  the 
compliance,  occurrence,  and  cost 
forecasts  for  the  four  alternative  rule 
scenarios  are  described  in  the  Stage  2 
DBFR  Economic  Analysis  (EA)  (USEFA 
2003i)  and  the  Stage  2  DBFR  Occurrence 
Document  (USEPA  2003o). 

In  the  end,  the  Advisory  Committee 
recommended  the  Preferred  Alternative 
in  combination  with  the  IDSE  which 
they  believed  would  reduce  exposure  to 
high  levels  of  DBFs.  Today,  EFA  is 
proposing  the  Preferred  Alternative  in 
combination  with  the  IDSE. 

The  only  difference  between  the 
Preferred  Alternative  and  Alternative  1 
is  the  bromate  MCL.  The  Advisory 
Committee's  reconunendation  to 
maintain  the  Stage  1  DBFR  bromate 
MCL  of  0.010  mg/L  is  discussed  in 
section  V.G.  of  today's  proposal. 

Alternatives  2  and  3  are  significantly 
more  stringent  than  the  Stage  1  DBFR 
with  respect  to  the  TTHM  and  HAAS 
requirements.  Alternative  2  would 
require  that  all  samples  be  below  the 
MCL.  Because  DBF  occurrence  is 
variable  across  the  distribution  system 
and  over  time  (as  discussed  in  section 
IV),  systems  would  have  to  base  their 
disinfectant  and  treatment  strategies  on 
controlling  their  highest  DBF 
occurrence  levels.  Alternative  3 
maintains  the  Stage  1  DBFR  RAA 
compliance  calculation,  but  reduces  the 
Stage  1  DBFR  MCLs  by  SO  percent.  Both 
alternatives  2  and  3  would  cause 
significant  changes  in  treatment  for  a 
large  number  of  systems.  The  estimated 
costs  for  Alternatives  2  and  3  are 
approximately  an  order  of  magnitude 
above  the  costs  for  the  Preferred 
Alternative  (see  section  VII. B.). 

Consistent  with  this  greater  stringency 
of  alternatives  2  and  3,  the  predicted 
DBF  reductions  and  the  resulting  health 
benefits  for  them  are  greater  than  those 
predicted  for  the  Preferred  Altemati\'e. 
Although  all  members  of  the  Advisory 
Committee  believed  that  the  science 
showing  reproductive  and 
developmental  health  effects  that  have 
been  associated  with  DBFs  was 
sufficient  to  cause  concern  and  warrant 
regulatory  action,  the  Advisory 
Committee  did  not  believe  that  the 
association  was  certain  enough  to  justify 
the  substantial  change  in  treatment 
technologies  that  would  be  required  to 
meet  these  alternatives.  Thus,  the 
Advisor}'  Committee  rejected 
Alternatives  2  and  3. 


c.  Basis  for  the  LRAA.  This  section 
discusses  the  data  and  information  EPA 
used  to  determine  that  the  LRAA  is  an 
appropriate  compliance  strategy  for 
today's  proposed  rule.  EFA  has  chosen 
compliance  based  on  an  LRAA  due  to 
concerns  about  levels  of  DBFs  above  the 
MCL  in  some  portions  of  the 
distribution  system.  The  LRAA  standard 
will  eliminate  system- wide  averaging. 
The  individuals  served  in  areas  of  the 
distribution  system  with  above  average 
DBF  occurrence  levels  masked  by 
averaging  under  an  RAA  are  not 
receiving  the  same  level  of  health 
protection.  Although  an  LRAA  standard 
still  allows  averaging  at  a  single  location 
over  an  annual  period,  EFA  believes 
that  changing  the  basis  of  compliance 
fi'om  an  RAA  to  an  LRAA  will  result  in 
decreased  exposiu-e  to  above  average 
DBF  levels  (see  section  VII.A.  for 
predictions  of  DBF  reductions  under  the 
LRAA  MCLs).  This  conclusion  is  based 
on  three" considerations: 

(1)  There  is  considerable  evidence 
that  under  the  ciurent  RAA  MCL 
compliance  monitoring  requirements  a 
small  but  significant  proportion  of 
monitoring  locations  experience  high 
DBF  levels.  As  summarized  in  section 
IV  of  this  preamble,  14  and  21%  of 
Information  Collection  Rule  systems 
currently  meeting  the  Stage  1  DBFR 
RAA  MCLs  had  TTHM  and  HAAS  single 
sample  concentrations  greater  than  the 
Stage  1  MCLs  and  ranged  up  to  140  ^g/ 
L  and  130  ng/L  respectively  (Figures  IV- 
1  and  IV-2),  though  most  of  these 
exceedences  were  below  100  |ig/L. 

(2)  In  some  situations,  the  populations 
served  by  certain  portions  of  the 
distribution  system  consistently  receive 
water  that  exceeds  the  MCL  even  though 
the  system  is  in  compliance.  As 
discussed  in  section  IV  of  this  preamble, 
some  Information  Collection  Rule 
systems  meeting  the  Stage  1  DBFR  RAA 
MCLs  had  monitoring  locations  that 
exceeded  0.080  mg/L  TTHM  and/or 
0.060  mg/L  HAAS  as  an  annual  average 
(i.e.,  as  LRAAs)  by  up  to  25%  (Figures 
IV-3  and  IV-4).  Five  percent  of  plants 
that  achieved  compliance  with  the  Stage 
1  TTHM  MCL  of  0.080  mg/L  based  on 
an  RAA  had  a  particular  sampling 
location  that  exceeded  0.080  mg/L  as  an 
LRAA  (Figure  rV-3).  Figure  IV-4  shows 
similar  results  based  on  Information 
Collection  Rule  HAAS  data.  Three 
percent  of  plants  that  met  the  Stage  1 
HAAS  MCL  of  0.060  mg/L  as  an  RAA 
had  a  sampling  location  that  exceeded 
0.060  mg/L  as  an  LRAA.  Customers 
served  at  these  locations  consistently 
received  water  with  TTHM  and/or 
HAAS  concentrations  higher  than  the 
system-wide  MCL. 
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(3)  Compliance  based  on  an  LRAA 
will  remove  the  opportxmity  for  systems 
to  average  out  samples  from  high  and 
low  quality  water  sources.  Some 
systems  are  able  to  comply  vdth  an  RAA 
MCL  even  if  they  have  a  plant  with  a 
poor  quality  water  source  (that  thus 
produces  high  concentrations  of  DBFs) 
because  they  have  another  plant  that  has 
a  better  quality  water  source  (and  thus 
lower  concentrations  of  DBFs). 
Individuals  served  by  the  plant  with  the 
poor  quality  soiu-ce  will  usually  have 
higher  DBF  exposure  than  individuals 
served  by  the  other  plant. 

d.  Basis  for  phasing  LRAA 
compliance.  EFA  believes  that  a  phased 
approach  for  LRAA  implementation  will 
facilitate  transition  to  the  new 
compliance  requirements.  Stage  2A  of 
this  proposed  rule  does  not  require 
systems  to  conduct  any  additional 
monitoring.  They  will  continue  to-    " 
monitor  at  Stage  1  DBFR  locations. 
Because  the  LRAA  calculation  is  the 
same  as  the  RAA  calculation  if  there  is 
only  one  site.  Stage  2A  compliance  only 
applies  to  systems  that  monitor  at  more 
than  one  site  and  will  only  affect 
medium  and  large  surface  water  systems 
(serving  at  least  10,000  people)  or 
systems  with  multiple  plants.  Thus,  the 
majority  of  ground  water  systems,  small 
surface  water  systems,  and  some 
consecutive  systems  are  not  affected  by 
the  proposed  Stage  2A  requirements. 

e.  TTHM  and  HAA5  as  Indicators.  In 
part,  both  the  TTHM  and  HAAS  classes 
are  regulated  because  they  occur  at  high 
levels  and  represent  chlorinalion 
byproducts  that  are  produced  from 
source  waters  with  a  wide  range  of 
water  quality.  The  combination  of 
TTHM  and  HAAS  represent  a  wide 
variety  of  compounds  resulting  from 
bromine  substitution  and  chlorine 
substitution  reactions  (i.e.,  bromoform 
has  3  bromines,  TCAA  has  3  chlorines, 
BDCM  has  one  bromine  and  two 
chlorines,  etc).  EPA  believes  that  the 
TTHM  and  HAA5  classes  serve  as  an 
indicator  for  unidentified  and 
unregulated  DBFs.  EPA  believes  that 
controlling  the  occurrence  levels  of 
TTHM  and  HAAS  will  control  the  levels 
of  all  chlorination  DBFs  to  some  extent. 

3.  Request  for  Comment 

^    EPA  requests  comment  on  the 
alternative  MCL  strategies  that  were 
considered  by  the  AdvisoryjCommittee 
and  the  determination  to  propose  the 
Preferred  Alternative  in  combination 
with  the  IDSE  as  the  preferred 
regulatory  strategy.  EFA  also  requests 
comment  on  whether  the  proposed 
approach  will  reduce  peak  DBF  levels. 

EPA  requests  comment  on  the  phased 
MCL  strategy  and  whether  or  not  it  will 


facilitate  compliance  with  the  LRAA. 
EPA  also  requests  comment  on  the  Stage 
2A  MCLs  of  0.120  mg/L  TTHM  and 
0.100  mg/L  HAAS  as  LRAAs  and  on  the 
long-term  MCLs  of  0.080  mg/L  TTHM 
and  0.060  mg/L  HAAS  as  LRAAs. 

E.  Requirements  for  Peak  TTHM  and 
HAAS  levels 

1.  What  Is  EPA  Proposing  Today? 

Today,  EPA  is  proposing  that, 
conciurrent  with  Stage  2B,  systems  must 
specifically  document  occurrences  of 
peak  DBF  levels,  termed  significant 
excursions.  In  support  of  this  provision, 
EFA  is  proposing  that  States,  as  a 
special  primacy  condition,  develop 
criteria  for  determining  whether  a 
system  has  a  significant  excursion.  EPA 
has  developed  draft  gmdance  for 
systems  and  States  on  how  systems  may 
determine  whether  they  have  significant 
excursions.  EPA  is  also  proposing  that 
a  system  that  has  a  significant  excursion 
must:  (l)-Evaluate  distribution  system 
operational  practices  to  identify 
opportunities  to  reduce  DBF  levels 
(such  as  tank  management  to  reduce 
residence  time  and  flushing  programs  to 
reduce  disinfectant  demand).  (2) 
prepare  a  wo^itten  report  of  the 
evaluation,  and  (3)  no  later  than  the 
next  sanitary  survey,  review  the 
evaluation  with  their  State.  This  review 
will  take  place  under  the  sanitary 
survey  components  calling  for  the  State 
to  review  monitoring,  reporting,  and 
data  verification  and  system 
management  and  operation. 

2.  How  Was  This  Proposal  Developed? 

Because  individual  measurements 
from  a  location  are  averaged  over  a  four- 
quarter  period  to  determine  compliance, 
there  may  be  occurrence  levels  that 
exceed  the  MCL  even  when  a  system  is 
in  compliance  with  an  LRAA  MCL.  EPA 
and  the  Advisory  Committee  were 
concerned  about  these  exposures  to 
peak  levels  of  DBFs  and  the  possible 
risk  they  might  pose.  This  coilcern  was 
clearly  reflected  in  the  Agreement  in 
Principle,  which  states. 

"Recognizing  that  significant 
exciursions  of  DBF  levels  will  sometimes 
occur,  even  when  systems  are  in  full 
compUance  with  the  enforceable  MCL, 
public  water  systems  that  have 
significant  excursions  during  peak 
periods  are  to  refer  to  EPA  guidance  on 
how  to  conduct  peak  exciu^sion 
evaluations,  and  how  to  reduce  such 
peaks.  Such  excursions  will  be  reviewed 
as  part  of  the  sanitary  survey  process. 
EPA  guidance  on  DBF  level  excursions 
will  be  issued  prior  to  promulgation  of 
the  final  rule  and  will  be  developed  in 
consultation  with  stakeholders." 


In  evaluating  this  recommendation, 
EPA  believes  that  the  Advisory 
Committee's  intent  was  clear  with 
regard  to  the  need  for  guidance  on  how 
to  evaluate  and  reduce  significant 
excursions.  However,  the  Agreement  is 
less  clear  on  how.  and  where,  to  define 
what  constitutes  a  significant  excursion, 
and  how  to  define  the  scope  of  the 
evaluation.  EPA  draft  guidance 
recommends  several  approaches  for 
determining  whetiier  significant 
excursions  have  occurred.  While  today's 
proposal  requires  an  evaluation  only  of 
distribution  system  operational 
practices,  EPA  believes  that  many 
systems  would  benefit  from  a  broader 
evaluation  that  includes  treatment  plant 
and  other  system  operations. 

EFA  recognizes  tnat  different 
stakeholders  have  different  points  of 
view  on  whether  specific  criteria  that 
initiate  the  evaluation  of  significant 
excursions  should  be  included  in  the 
rule  or  in  guidance.  EPA  also  recognizes 
that  different  stakeholders  may  have 
different  perspectives  on  how  to 
identify  a  significant  excursion.  For  this 
proposal.  EFA  has  prepared  draft 
guidance  for  systems  and  States  on  how 
to  (1)  determine  whether  a  significant 
excursion  has  occurred,  using  several 
different  options.  (2)  conduct  significant 
excursion  evaluations,  and  (3)  reduce 
significant  excursion  occurrence. 

3.  Request  for  Conunent 

EPA  requests  comment  on  the 
proposed  approach  for  addressing 
significant  excursions  and  on  the  draft 
guidance.  Is  a  special  primacy  condition 
the  appropriate  means  for  allowing 
flexibility  in  identifying  significant 
excursions  while  ensuring  that  such 
evaluations  occur?  Is  the  sanitary  survey 
the  appropriate  mechanism  for 
reviewing  significant  excursion  data 
with  the  State?  Should  a  system  be 
required  to  take  corrective  action  when 
significant  excursions  occur?  Should  the 
requfred  scope  of  the  evaluation  be 
expanded  beyond  distribution  system 
operations? 

EPA  also  requests  comment  on 
whether  specific  criteria  that  initiate  the 
evaluation  of  significant  excursions 
should  be  included  in  the  rule  or  in 
guidance.  EFA  requests  comment  on         • 
how  to  identify  significant  excursions 
(regardless  of  whether  the  criteria  are  in 
the  rule  or  in  guidance).  For  example, 
should  the  significant  excursion  be 
based  on  an  individual  measurement, 
e.g.,  any  measurement  being  25  or  50% 
over  either  the  TTHM  or  HAAS  MCLs? 
Alternatively,  should  the  determination 
of  a  significant  excursion  be  based 'on  a 
certain  level  of  variability  among 
multiple  measurements?  For  example, 
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should  the  sighificant  excursioD  be 
based  on  the  siandard  deviation  of  the 
LRAA  exceedi  ng  specific  numerical 
values  for  either  TTHM  (e.g.,  0.020  mg/ 
1)  or  HAAS  (e.p.,  0.015  mg/L)?  Or  should 
the  excxirsion  le  based  on  a  relative 
measure  of  vai  lability  (e.g.,  a  relative 
standard  devis  tion  exceeding  25%  or 
50%)  with  the  condition  of  a  threshold 
average  concei  itration  also  being 
exceeded  (e.g.  an  LRAA  needing  to  be 
at  least  0.040  iag/1  for  TTHM  or  0.030 
mg/1  for  HAA! )?  EPA  requests  comment 
on  the  above  approaches  or  alternative 
approaches  foi  determining  whether  a 
significant  exqursion  has  occurred.  EPA 
also  requests  cbmment  on  whether 
different  approaches  may  be  appropriate 
for  large  and  small  systems. 

F.  BA  T  for  TTHM  and  HA.A5 

1.  What  Is  EPi^  Proposing  Today? 

Today,  EPA  is  proposing  that  the  best 
available  techijology  (BAT)  for  the 
TTHM  and  HAA5  LRAA  MCLs  (0.080 
mg/L  and  0.0& )  mg/L  respectively)  be 
one  of  the  three  following  technologies: 

(1)  GAC  adsorbers  with  at  least  10 
minutes  of  embty  bed  contact  time  and 
an  annual  avei  age  reactivation/ 
replacement  fr  jquency  no  greater  than 
120  days,  plus  enhanced  coagulation  or 
enhanced  softening. 

(2)  GAC  adsdrbers  with  at  least  20 
minutes  of  em]  )ty  bed  contact  time  and 
an  annual  avei  ige  reactivation/ 
replacement  fr  jquency  no  greater  than 
240  days. 

(3)  Nanofiltr  lUon  (NF)  using  a 
membrane  wit!  i  a  molecular  weight  cut 
off  of  1000  Dal  ons  or  less  (or 
demonstrated  I  o  reject  at  least  80%  of 
the  influent  TC  C  concentration  under 
typical  operati  ig  conditions). 

EPA  is  prop(  sing  a  different  BAT  for 
consecutive  sy  stems  than  for  wholesale 
systems  to  met  t  the  TTHM  and  HAA5 
LRAA  MCLs.  1  he  proposed  consecutive 
system  BAT  is  chloramination  with 
management  o  hydraulic  flow  and 
storage  to  mini  tnize  residence  time  in 
the  distributioi  i  system. 

2.  How  Was  Tl  is  Proposal  Developed? 

a.  Basis  for  t  le  BAT.  The  Safe 
Drinking  Watei  Act  directs  EPA  to 
specify  BAT  fo  r  use  in  achieving 
compliance  wi  Ji  the  MCL.  Systems 
unable  to  meet  the  MCL  after 
application  of  JAT  can  get  a  variance 
(see  section  V.L.  for  a  discussion  of 
variances).  Syaems  are  not  required  to 
use  BAT  in  order  to  comply  with  the 
MCL.  They  can  use  other  technologies 
as  long  as  they  meet  all  drinking  water 
standards  and  f  re  approved  by  the  State. 

EPA  examined  BAT  using  two 
different  methdds:  (1)  EPA  analyzed 


data  from  the  Information  Collection 
Rule  treatment  studies  and  (2)  EPA  used 
the  Surface  Water  Analytical  Tool 
(SWAT),  a  model  developed  to  compare 
alternative  regulatory  strategies.  Both 
analyses  support  the  BAT  options 
proposed  today.  The  results  of  each 
analyses  are  presented  in  the  following 
two  sections. 

i.  BAT  analysis  using  the  Information 
Collection  Rule  treatment  studies.  EPA 
analyzed  data  from  the  Information 
Collection  Rule  treatment  studies 
(Information  Collection  Rule  Treatment 
Study  Database  CD-ROM,  Version  1.0, 
USEPA  2000m;  Hooper  and  Allgeier 
2002).  The  treatment  studies  were 
designed  to  evaluate  the  technical 
feasibility  of  using  GAC  and  NF  to 
remove  DBP  precursors  prior  to  the 
addition  of  chlorine-based  disinfectants. 
Systems  were  required  to  conduct  an 
Information  Collection  Rule  treatment 
study  based  on  TOC  levels  in  the  soiutie 
or  finished  water.  Specifically,  surface 
water  plants  with  annual  average  source 
water  TOC  concentrations  greater  than  4 
mg/L  juid  ground  water  plants  with 
annual  average  finished  water  TOC 
concentrations  greater  than  2  mg/L  were 
required  to  conduct  treatment  studies. 
Thus,  the  plants  required  to  conduct 
treatment  studies  generally  had  waters 
with  organic  DBP  preciu-sor  levels  that 
were  significantly  higher  than  the 
Information  Collection  Rule  national 
plant  medians  of  2.7  mg/L  for  source 
water  at  surface  water  plants  and  0.2 
mg/L  for  finished  water  at  ground  water 
plants  (USEPA  2003o). 

Plants  that  conducted  GAC  studies 
typically  evaluated  performance  at  two 
empty  bed  contact  times,  10  and  20 
minutes,  over  a  wide  range  of 
operational  run  times  to  evaluate  the 
variable  natiu-e  of  TOC  removal  by  GAC. 
This  allowed  GAC  performance  to  be 
assessed  with  respect  to  empty  bed 
contact  time  as  well  as  reactivation/ 
replacement  frequency.  Plants  that 
conducted  membrane  treatment  studies 
evaluated  one  or  two  nanofiltration    • 
membranes  with  molecular  weight 
cutoffs  less  than  1000  Daltons. 
Regardless  of  the  technology  evaluated, 
all  treatment  studies  evaluated  DBP 
formation  in  the  effluent  from  the 
advanced  process  under  simulated 
distribution  system  conditions 
representative  of  the  average  residence 
time  and  using  free  chlorine  as  the 
primary  and  residual  disinfectant.  (For 
more  information  on  the  Information 
Collection  Rule  treatment  study 
requirements  and  testing  protocols,  see 
USEPA  1996  a  and  b.) 

Based  on  the  treatment  study  results, 
GAC  is  effective  for  controlling  DBP 
formation  for  waters  with  influent  TOC 


concentrations  below  approximately  6 
mg/L  (based  on  the  Information 
Collection  Rule  and  NRWA  data,  over 
90  percent  of  plants  have  average 
influent  TOC  levels  below  6  mg/L 
(USEPA  2003o)).  Of  the  plants  that 
conducted  an  Information  CoUection 
Rule  GAC  treatment  study, 
approximately  70%  of  the  surface  water 
plants  studies  could  meet  the  0.080  mg/ 
L  TTHM  and  0.060  mg/L  HAAS  MCLs, 
with  a  20%  safety  factor  (i.e.,  0.064  mg/ 
L  and  0.048  mg/L,  respectively)  using 
GAC  with  10  minutes  of  empty  bed 
contact  time  and  a  120  day  reactivation 
frequency,  and  78%  of  the  plants  could 
meet  the  MCLs  with  a  20%  safety  factor 
using  GAC  with  20  minutes  of  empty 
bed  contact  time  and  a  240  day 
reactivation  frequency.  As  discussed 
previously,  the  treatment  studies  were 
conducted  at  plants  with  poorer  water 
quality  than  the  national  average. 
Therefore,  EPA  believes  that  much 
higher  percentages  of  plants  nationwide 
could  meet  the  MCLs  with  the  proposed 
GAC  BATs. 

Among  plants  using  GAC,  larger 
systems  would  likely  realize  an 
economic  benefit  from  on-site 
reactivation,  which  could  allow  them  to 
use  smaller,  10-minute  empty  bed 
contact  time  contactors  with  more 
frequent  reactivation  (i.e.,  120  days  or 
less).  Most  small  systems  would  not 
find  it  economically  advantageous  to 
iiistall  on-site  carbon  reactivation 
facilities,  and  thus  would  opt  for  larger, 
20-minute  empty  bed  contact  time 
contactors,  with  less  frequent  carbon 
replacement  (i.e.,  240  days  or  less). 

The  proposed  reactivation/ 
replacement  interval  for  the  20  minute 
contactor  (i.e.,  240  days)  is  double  the 
reactivation/replacement  interval  for  10 
minute  contactor  (i.e.,  120  days).  This  is 
based  on  the  assumption  of  a  linear 
relationship  between  empty  bed  contact 
time  and  the  reactivation  interval  (e.g., 
a  doubling  of  the  empty  bed  contact 
time  will  result  in  a  doubling  of  the 
reactivation  interval).  The  data  from  the 
Information  Collection  Rule  treatment 
studies  indicates  that  this  linear 
relationship  may  not  always  hold  and 
that  doubling  the  empty  bed  contact 
time  generally  results  in  more  than  a 
doubling  of  the  reactivation  interval. 
While  there  may  be  some  operational 
advantage  in  using  larger  empty  bed 
contact  times,  the  larger  contactors  will 
result  in  additional  capital 
expenditures.  Furthermore,  the 
economic  optimization  of  a  GAC 
process  must  also  consider  the  number 
of  smaller  contactors  in  parallel,  since  it 
may  be  advantageous  to  operate  a  larger 
nxunber  of  smaller  contactors  in  parallel, 
allowing  each  individual  contactor  to  be 
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operated  for  a  longer  period  of  time. 
Based  on  these  considerations,  and  the 
analysis  of  subject  matter  experts,  it  was 
concluded  that  the  proposed 
combination  of  GAC  empty  bed  contact 
times  and  reactivation/replacement 
intervals  were  reasonable  for  BAT. 

The  Information  Collection  Rule 
treatment  study  results  also 
demonstrated  that  nanofiltration  was 
the  better  DBP  control  technology  for 
ground  water  sources  with  high  TOC 
concentrations  (i.e.,  above 
approximately  6  mg/L).  The  results  of 
the  membrane  treatment  studies  showed 
that  all  ground  water  plants  could  meet 
the  0.080  mg/L  TTHM  and  0.060  mg/L 
HAAS  MCLs,  with  a  20%  safety  factor 
(i.e.,  0.064  mg/L  and  0.048  mg/L, 
respectively)  at  the  average  distribution 
system  residence  time  using 
nanofiltration.  Nanofiltration  would  be 
less  expensive  than  GAC  for  high  TOC 
ground  waters,  which  generally  require 
minimal  pretreatment  prior  to  the 
membrane  process.  Also,  nanofiltration 
is  an  accepted  technology  for  treatment 
of  high  TOC  ground  waters  in  Florida 
and  parts  of  the  Southwest,  areas  of  the 
country  with  elevated  TOC  levels  in 
ground  waters. 

ii.  BAT  analysis  using  the  SWAT.  The 
second  method  that  EPA  used  to 
examine  alternatives  for  BAT  was  the 
SWAT  model  that  was  developed  to 


compare  alternative  regulatory 
strategies.  EPA  modeled  the  following 
BAT  options:  enhanced  coagulation/ 
softening  with  chlorine  (the  Stage  1 
DBPR  BAT);  enhanced  coagulation/ 
softening  with  chlorine  and  no 
predisinfection;  enhanced  coagulation 
and  GAClO;  enhanced  coagulation  and 
GAC20;  and  enhanced  coagulation  and 
chloramines.  Enhanced  coagulation/ 
softening  is  required  under  the  Stage  1 
DBPR  at  subpart  H  conventional 
filtration  plants.  In  the  model,  GAClO 
was  defined  as  granular  activated 
carbon  with  an  empty  bed  contact  time 
of  10  minutes  and  a  reactivation  or 
replacement  interval  of  90  days  or 
longer.  GAC20  was  defined  as  granular 
activated  carbon  with  an  empty  bed 
contact  time  of  20  minutes  and  a 
reactivation  or  replacement  interval  of 
90  days  or  longer.  EPA  assumed  that 
systems  would  be  operating  to  achieve 
both  the  Stage  2B  MCLs  of  0.080  mg/L 
TTHM  and  0.060  mg/L  HAAS  as  an 
LRAA  and  the  SWTR  removal  and 
inactivation  requirements  of  3-log  for 
Giardia  and  4-log  for  viruses.  EPA  also 
evaluated  the  BAT  options  under  the 
assiunption  that  plants  operate  to 
achieve  DBP  levels  20%  below  the  MCL 
(safety  factor).  These  assumptions  along 
with  other  inputs  for  the  SWAT  rims  are 
consistent  with  those  used  in  the 


Economic  Analysis  of  today's  proposed 
rule  (USEPA  20031). 

The  compliance  percentages 
forecasted  by  the  SWAT  model  are 
indicated  in  Table  V-1.  EPA  estimates 
that  more  than  97%  of  large  systems 
will  be  able  to  achieve  the  Stage  2B 
MCLs  regardless  of  post-disinfection 
choice  if  they  were  to  apply  one  of  the 
proposed  GAC  BATs,  i.e.,  enhanced 
coagulation  (EC)  and  GAClO  (Seidel 
Memo,  2001).  As  shown  in  the  Stage  2 
DBPR  Occurrence  document  (USEPA 
2003o),  the  source  water  quality  (e.g., 
DBP  precursor  levels)  in  medium  and 
small  systems  is  expected  to  be 
comparable  to  or  better  than  that  for  the 
large  systems.  Based  on  the  large  system 
estimate,  EPA  believes  it  is  conservative 
to  assume  that  at  least  90%  of  medium 
and  small  systems  will  be  able  to 
achieve  the  Stage  2B  MCLs  if  they  were 
to  apply  one  of  the  proposed  GAC 
BATs.  EPA  assumes  that  small  systems 
may  adopt  GAC20  in  a  replacement 
mode  (with  replacement  every  240  days) 
over  GAClO  because  it  may  not  be 
economically  feasible  for  some  small 
systems  to  install  and  operate  an  on-site 
GAC  reactivation  facility.  Moreover, 
some  small  systems  may  find 
nanofiltration  cheaper  than  the  GAC20 
in  a  replacement  mode  if  their  specific 
geographic  locations  cause  a  relatively 
high  cost  for  routine  GAC  shipment. 


Table  V-1.— SWAT  Model  Predictions  of  Percent  of  Large  Plants  in  Compliance  With  TTHM  and  HAAS 
Stage  2B  MCLs  After  Application  of  Specified  Treatment  Technologies 


Compliance  with  0.080  mg/L  (TTHM)/0.060  mg/L 
(HAAS)  LRA/te 

Compliance  with  0.064  mg/L  (TTHM)/0.04a  mg/L 
(HAA5)  LRAAs  (MCLs  with  20%  safety  factor) 

Technology ' 

Residual  disinfectant 

All  systems 

Residual  disinfectant 

All  systems 

Chlorine 

Chloramine 

Chlorine 

Chloramine 

Enhanced  Coagulation  (EC)  

EC  (no  predisinfection)  

EC  &  GAClO 

73.5 
73.4 

100 

100 

NA 

76.9 
88.0 
97.1 
100 
83.9 

74.8 
78.4 
99.1 

100 

NA 

57.2 
44.1 

100 

100 

NA 

65.4 
62.7 
95.7 
100 
73.6 

60.4 
50.5 
98.6 
100 
NA 

EC  &  GAC20 

EC  &  All  Chloramines 

•  Enhanced  coagulation/softening  is  required  under  the  Stage  1  DBPR  tor  conventional  plants 


b.  Basis  for  the  Consecutive  System 
BAT.  EPA  believes  that  the  best 
compliance  strategy  for  consecutive 
systems  is  to  collaborate  with 
wholesalers  on  the  water  quality  they 
need.  For  consecutive  systems  that  are 
having  difficulty  meeting  the  MCLs, 
EPA  is  proposing  a  BAT  of 
chloramination  with  management  of 
hydraulic  flow  and  storage  to  minimize 
residence  time  in  the  distribution 
system.  EPA  is  proposing  a  different 
BAT  than  for  wholesale  systems  becaiise 
a  consecutive  system's  source  water  has 
already  been  disinfected  and  contains 
DBPs  that  caimot  be  effectively  removed 


or  controlled  with  the  BATs  proposed 
for  wholesale  systems.  EPA  believes  the 
proposed  consecutive  system  BAT  is  an 
effective  means  for  consecutive  systems 
to  meet  the  MCLs. 

Chloramination  has  been  used  for 
residual  disinfection  for  many  years  to 
minimize  the  formation  of  chlorination 
DBPs,  including  TTHM  and  HAAS 
(Stage  2  Technology  and  Cost 
Document,  USEPA  2003k).  The  BAT 
provision  to  manage  hydraulic  flow  and 
minimize  residence  time  in  the 
distribution  system  is  to  facilitate  the 
maintenance  of  the  chloramine  residual 
and  minimize  the  likelihood  for 


nitrification.  Nitrification,  the  process 
by  which  microbes  convert  free 
ammonia  to  nitrate  and  nitrite,  is  a 
concern  for  systems  using  chloramines. 
Nitrification,  however,  can  be  controlled 
with  appropriate  chlorine  to  ammonia 
ratios,  increasing  flow  in  low  demand 
areas,  and  increasing  storage  tank 
turnover.  EPA  proposes  that  systems 
implementing  the  consecutive  system 
BAT  must  do  the  following:  (1) 
Maintain  a  chloramine  residual 
throughout  the  distribution  system,  (2) 
develop  and  submit  a  plan  that 
indicates  actions  that  will  be  taken  to 
minimize  the  residence  time  of  water 
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within  the  dis  libution 
the  plan  appn  ved 
Agency,  and  ( 
approved  by 
Minimum  com 
management 
periodic  sche<  uled 
end  pipes  and 
which  water 
and  hydraulic 
that  routinely 
storage 
system. 


system.  (3)  have 
by  the  Primacy 
}  implement  the  plan  as 

Primacy  Agency, 
ponents  of  the 
Ian  would  include 

flushing  of  all  dead 
storage  vessels  through 
delivered  to  customers, 
flow  control  procedures 
;irculate  water  in  all 

the  distribution 


tie 


I! 


vessels  within 


fa 
cf 


miiv 


EPA  believe? 
for  wholesale 
appropriate 
because  each 
applied  to  wa^r 
concerns.  GAC 
removing  DBP ! 
carcinogen 
regeneration  if 
adsorb  chlorin  ited 
is  only  modera  tely 
THMs  or  HAA ; 
a  very  low  molecular 
very  high  cost 
employed.  Th^efore 
nanofiltration 
for  consecutivi 


3.  Request  for 


that  the  BATs  proposed 
!  ystems  are  not 
consecutive  systems 
these  BATs,  when 
with  DBFs,  raises  other 
is  not  cost-effecdve  for 
In  addition,  dioxin.  a 
be  formed  during  GAC 
GAC  has  been  used  to 
DBPs.  Nanofiltration 
effective  at  removing 
if  membranes  that  have 
weight  cutoff  and 
Df  operation  are 
GAC  and 
i  ire  not  appropriate  BATs 
systems. 

» 

I  Comment 


comment  on  the 
including  the  BAT  for 


EPA  requesti  i 
proposed  BAT ; 
consecutive  sy  items 

G.  MCL,  BAT,  I  tnd  Monitoring  for 
Bromate 

1.  What  Is  EPAJ  Proposing  Today? 

EPA  is  propc  sing  today  that  the  MCL 
for  bromate  for  systems'using  ozone 
remain  at  O.OK  i  mg/L  as  an  RAA  for 
samples  taken  it  the  entrance  to  the 
distribution  system  as  established  by  the 
Stage  1  DBPR  and  as  provided  for  imder 
the  risk-balanc  ng  provisions  of  section 
1412(b)(5)  of  tt  e  SDWA.  EPA's  proposal 
is  consistent  w  th  the  recommendation 
of  the  Stage  2  ^  1-DBP  Advisory 
Committee,  wh  ich  considered  the 
potential  that  r  educing  the  bromate 
MCL  could  bot  i  increase  the 
concentration  <if  other  DBPs  in  the 
drinking  water  and  interfere  with  the 
efficacy  of  mio  obial  pathogen 
inactivation.  In  addition,  as  required  by 
the  SDWA  and  as  recommended  by  the 
Advisory  Comj  dittee,  EPA  will  review 
the  bromate  Ml  IL  as  part  of  the  6-year 
review  process  and  determine  whether 
the  MCL  should  remain  at  0.010  mg/L 
or  be  reduced  t )  a  lower  level.  As  a  part 
of  that  review,  •T'A^vill  consider  the 
increased  utilis  ation  of  alternative 
technologies,  s  ich  as  UV,  and  whether 
the  risk/risk  co  acems  reflected  in 
today's  proposal  remain  valid. 


Because  EPA  is  not  revising  the  Stage 
1  DBPR  bromate  MCL.  EPA  is  not 
proposing  a  revised  BAT  for  bromate. 
The  Stage  1  DBPR  BAT  for  bromate  is 
defined  as  control  of  ozone  treatment 
processes  to  reduce  production  of 
bromate.  EPA  also  determined  that  it 
was  not  necessary  to  regulate  bromate  in 
non-ozone  systems  that  use 
hypochlorite. 

Finally.  EPA  is  proposing  to  modify 
the  criterion  for  a  system  that  uses 
ozone  (and  therefore  must  monitor  for 
bromate)  to  qualify  for  reduced  bromate 
monitoring  from  one  sample  per  ozone 
plant  per  month  to  one  sample  per  plant 
per  quarter. 

2.  How  Was  This  Proposal  Developed? 

a.  Bromate  MCL.  Bromate  is  a 
principal  byproduct  from  ozonation  of 
bromide-containing  source  waters.  As 
described  in  more  detail  later,  making 
the  bromate  MCL  more  stringent  has  the 
potential  to  decrease  current  levels  of 
microbial  protection,  impair  the  ability 
of  systems  to  control  resistant  pathogens 
like  Cryptosporidium,  and  increase 
levels  of  DBPs  from  other  disinfectants 
that  may  be  used  instead  of  ozone. 

EPA  estimates  that  the  1  in  10,000 
excess  lifetime  cancer  risk  level  for 
bromate  is  0.005  mg/L.  EPA  proposed 
and  ultimately  finalized  an  MCL  of 
0.010  mg/L  in  the  Stage  1  DBPR, 
primarily  because  available  analytical 
detection  methods  for  bromate  could 
only  reliably  measure  to  0.01  mg/L 
(USEPA  1994b).  Analytical  methods  for 
bromate  are  now  available  to  quantify 
bromate  concentrations  as  low  as  0.001 
mg/L.  Due  to  the  availability  of  lower 
detection  methods  for  bromate,  as  part 
of  the  Stage  2  M-DBP  Advisory 
Committee  deliberations,  EPA 
considered  revising  the  MCL  to  0.005 
mg/L  or  lower. 

As  a  disinfectant,  ozone  is  highly 
effective  against  a  broad  range  of 
microbial  pathogens  including  bacteria, 
viruses,  and  protozoa.  Moreover,  ozone 
is  one  of  the  few  disinfectants  available 
in  water  treatment  that  is  capable  of 
inactivating  Cryptosporidium,  a 
protozoan  which  can  cause  severe 
intestinal  disorders  emd  can  be  deadly  to 
those  with  compromised  inmiune 
systems.  The  oxidizing  properties  of 
ozone  are  also  valuable  for  treatment 
objectives  like  control  of  tastes  and 
odors  and  removal  of  iron  and 
manganese.  In  contrast,  chlorine,  the 
most  common  disinfectant  and  oxidant 
in  yvater  treatment,  is  substantially  less 
effective  for  controlling 
Cryptosporidium.  Chlorine  dioxide, 
while  capable  of  providing  low  levels  of 
inactivation  for  Cryptosporidium, 
typically  cannot  be  used  at  high  doses 


without  violating  the  MCL  for  chlorite, 
a  byproduct  of  chlorine  dioxide.  UV 
light  is  highly  effective  against 
Cryptosporidium  and  Giardia  and  most 
viruses,  but  has  not  been  used 
extensively  to  treat  drinking  water  in 
the  United  States. 

As  of  early  2000,  there  were  332 
plants  of  various  sizes  using  ozone 
(Overbeck  2000)  and  58  plants  that  weie 
planning  to  install  ozonation  (Rice 
2000 — personal  communication:  email 
7/14/2000).  A  significant  percent  of 
cmrent  ozone  plants  use  ozone  for  some 
portion  of  their  disinfection  objective 
(Rice,  2000 — personal  communication: 
email  7/14/2000).  An  ozone  system  that 
could  not  meet  a  0.005  mg/L  bromate 
MCL  would  have  three  primeiry  options: 
decrease  the  ozone  dose;  switch  to  a        ^ 
different  disinfectant;  or  install  an 
advanced  filtration  process  such  as 
membranes,  sometimes  in  combination 
with  the  first  two  options.  Of  these  three 
options,  the  third  is  likely  effective  but 
very  expensive,  while  the  first  two 
create  the  risk  either  of  reducing 
microbial  protection  for  a  wide  range  of 
microbial  pathogens,  or  of  increasing 
formation  of  DBPs  other  than  bromate. 

In  an  attempt  to  achieve  a  lower  level 
of  bromate,  some  systems  might  be 
driven  to  reduce  the  applied  ozone  dose 
to  the  minimum  necessary  for  regulatory 
compliance  or  switch  to  other  treatment 
processes.  Many  systems  cmrently 
achieve  more  disinfection  than  is 
required  by  the  SWTR  and  if  a  system 
were  to  simply  lower  the  ozone  dose, 
protection  from  pathogens  may  be 
compromised.  In  addition,  since 
inactivation  of  Cryptosporidium 
requires  much  higher  ozone  doses  than 
Giardia  inactivation,  systems  cannot 
achieve  Cryptosporidium  inactivation 
with  low  ozone  doses. 

If  a  system  were  to  lower  the  ozone 
dose  and  supplement  with  an  additional 
disinfectant,  or  switch  entirely  to  a 
different  disinfectant,  the  system  may 
not  achieve  the  same  level  of  microbial 
protection  as  is  afforded  by  ozonation. 
Also,  other  potentially  harmful 
byproducts  from  the  different 
disinfectant  would  be  produced. 

During  the  Stage  2  M-DBP  Advisory 
Committee  discussions,  the  TWG 
evaluated  the  impact  of  reducing  the 
bromate  MCL  from  0.010  mg/L  to  0.005 
mg/L  as  an  annual  average.  The  TWG 
concluded  that  many  systems  currently 
using  ozone  or  predicted  to  install 
ozone  to  inactivate  microbial  pathogens 
would  have  significant  difficulty 
maintaining  bromate  levels  at  or  below' 
0.005  mg/L.  In  the  Information 
Collection  Rule  survey  of  systems 
serving  greater  than  100,000  people,  aU 
of  the  ozone  plants  had  annual  average 
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bromate  concentrations  below  the  0.010 
mg/L  level  (USEPA  2003o).  However, 
approximately  20%  of  these  ozone 
plants  did  not  meet  the  0.005  mg/L 
level.  Using  the  assumption  that 
systems  operate  their  plants  using  a 
safety  margin  of  20%  below  the  MCL, 
about  30%  of  ozone  plants  did  not 
reliably  attain  this  level  (0.004  mg/L). 
During  the  Information  Collection  Rule, 
for  the  first  half  of  1998,  much  of  the 
U.S.  was  wetter  than  normal  (NOAA 
1998).  This  hydrogeological  condition 
often  leads  to  lower  than  normal 
bromide  concentrations  due  to  dilution 
by  higher  water  flows.  In  the  second 
half  of  1998,  California  continued  to 
experience  El  Nino  rains  (40%  of 
Information  Collection  Rule  ozone 
plants  were  located  in  California)  but 
many  other  areas  of  the  coimtry  such  as 
Texas  and  Florida  experienced  a 
drought.  The  percentage  of  ozone 
systems  unable  to  achieve  0.005  mg/L    • 
bromate  would  likely  increase  during 
years  in  which  bromide  concentrations 
in  California  were  elevated  as 
consequence  of  drought. 

The  ability  of  systems  to  use  ozone  to 
meet  Cryptosporidium  treatment 
requirements  proposed  imder  the 
LT2ESWTR  would  be  diminished  if  the 
bromate  MCL  was  decreased  from  0.010 
to  0.005  mg/L.  The  proposed 
LT2ESWTR  will  require  a  subset  of 
systems,  based  on  source  water 
pathogen  levels,  to  provide  from  1.0  to 
2.5  logs  of  additional  treatment  for 
Cryptosporidium.  Ozone  doses  required 
to  inactivate  Cryptosporidium  are 
substantially  greater  than  those  required 
for  Giardia  and  viruses.  To  assess  the 
potential  impact  of  a  lower  bromate 
MCL  on  the  ability  of  systems  to  treat 
for  Cryptosporidium,  the  TWG 
estimated  the  percentage  of  treatment 
plants  that  could  use  ozone  to  inactivate 
bom  0.5  to  2.5  log  of  Cryptosporidium 
without  exceeding  a  bromate  MCL  of 
either  0.005  or  0.010  mg/L  (USEPA 
20031).  These  estimations  were  based  on 
analyses  of  Information  Collection  Rule 
source  water  quality  data,  coupled  with 
projected  ozone  dose  requirements  for 
Cryptosporidium.  This  analysis  suggests 
that  88%  of  systems  could  use  ozone  to 
achieve  1  log  of  Cryptosporidium 
inactivation  and  47%  could  inactivate  2 
log  while  complying  with  a  bromate 
MCL  of  0.010  mg/L.  With  the  bromate 
MCL  reduced  to  0.005  mg/L,  though, 
these  estimates  drop  to  67%  of  systems 
able  to  inactivate  1  log  of 
Cryptosporidium  with  ozone  and  only 
14%  able  to  inactivate  2  log.  The 
number  of  plants  predicted  to  be  able  to 
treat  for  Cryptosporidium  with  ozone 
and  meet  a  0.005  mg/L  standard  was 


further  reduced  when  periods  of  higher 
bromide  levels,  similar  to  drought 
conditions,  were  modeled.  This  trend  is 
further  exacerbated  since  the  proposed 
LT2ESWTR  would  require  more 
stringent  ozone  operating  conditions 
(such  as  higher  ozone  doses  and  longer 
contact  times)  than  imder  current 
surface  water  treatment  requfrements  for 
the  subset  of  plants  with  higher 
Cryptosporidium  concentrations  in  their 
source  water  and  would  thus  result  in 
higher  bromate  formation  than  assumed 
by  the  TWG.  Thus,  as  systems  are 
required  to  meet  more  stringent 
inactivation  requfrements,  a  large 
number  of  systems  would  be  forced  to 
select  freatment  processes  other  than 
ozone  if  the  bromate  standard  were 
lowered  to  0.005  mg/L. 

The  Stage  2  M-DBP  Advisory 
Conunittee  considered  that  reducing  the 
bromate  MCL  to  0.005  mg/L  could  both 
increase  the  concentration  of  other  DBPs 
in  the  drinking  water  and  interfere  with 
the  efficacy  of  microbial  pathogen 
inactivation.  Therefore,  the  Advisory 
Committee  recommended,  for  purposes 
of  the  Stage  2  DBPR,  that  the  bromate 
MCL  remain  at  0.010  mg/L.  EPA  will 
review  the  bromate  MCL  as  part  of  the 
ongoing  6-year  review  process  and 
determine  whether  the  MCL  should 
remain  at  0.010  mg/L  or  be  reduced  to 
a  lower  concentration  based  on  new 
information. 

Today,  EPA  is  proposing  to  leave  the 
bromate  MCL  at  0.010  mg/L,  consistent 
with  the  Advisory  Committee's 
reconunendation.  EPA  believes  that  this 
is  a  prudent  step  at  this  time,  in  order 
to  preserve  microbial  protection.  EPA 
will  continue  to  analyze  any  new 
bromate  health  effects  data  as  they 
become  available.  It  is  possible  that  EPA 
may  determine  that  the  bromate  MCL 
should  be  decreased  to  0.005  mg/L  or 
lower  in  a  future  rulemaking. 

b.  Bromate  in  hypochlorite  solutions. 
The  Stage  2  M-DBP  Advisory 
Committee  also  discussed  the  issue  of 
hypochlorite  solutions  contaminated 
with  bromate.  This  contamination  can 
occur  during  the  production  of 
hypochlorite  solutions  from  natural  salt 
deposits.  The  range  of  bromate 
concentrations  in  hypochlorite  stock 
solutions  varies  widely  (Bolyard  et  al. 
1992;  Chlorine  Institute  1999,  2000). 
Moreover,  the  bromate  contained  in  the 
stock  solution  is  diluted  upon  addition 
to  the  drinking  water.  From  data  on 
Information  Collection  Rule  ozone 
systems  that  used  hypochlorite  versus 
those  that  used  gaseous  chlorine,  the 
TWG  estimated  that  hypochlorite 
solutions  contributed  an  average  of 
0.001  mg/L  bromate. 


The  Advisory  Committee  discussed 
these  results  and,  since  the  bromate 
level  resulting  from  hypochlorite 
solutions  was  small  compeired  to  the 
MCL,  did  not  recommend  regulating 
bromate  at  systems  not  using  ozone 
(non-ozone  systems).  The  Advisory 
Committee  recognized  that  ozone 
systems  also  using  hypochlorite  will 
have  to  be  careful  about  the  quality  of 
their  stock  solution.  • 

c.  Criterion  for  reduced  bromate 
monitoring.  Because  more  sensitive 
bromate  methods  are  now  available, 
EPA  is  proposing  a  new  criterion  for 
reduced  bromate  monitoring.  In  the 
Stage  1  DBPR,  EPA  required  ozone 
systems  to  demonstrate  that  source 
water  bromide  levels,  as  a  running 
annual  average,  did  not  exceed  0.05  mg/ 
L.  EPA  elected  to  use  bromide  as  a 
surrogate  for  bromate  in  determining  ' 
eligibility  for  reduced  monitoring 
because  the  available  analytical  method 
for  bromate  was  not  sensitive  enough  to 
quantify  levels  well  below  the  bromate 
MCL  of  0.010  mg/L. 

In  section  V.O.,  EPA  is  proposing 
several  new  analytical  methods  for 
bromate  that  are  far  more  sensitive  than 
the  existing  method.  Since  these 
methods  can  measure  bromate  to  levels 
of  0.001  mg/L  or  lower,  EPA  is 
proposing  to  replace  the  criterion  for 
reduced  bromate  monitoring  (source 
water  bromide  running  aimual  average 
not  to  exceed  0.05  mg/L)  with  a  bromate 
running  annual  average  not  to  exceed 
0.0025  mg/L. 

In  the  past,  EPA  has  often  set  the 
criterion  for  reduced  monitoring 
eligibility  at  50%  of  the  MCL.  which 
would  be  0.005  mg/L.  However,  as 
discussed  before,  EPA  is  proposing  that 
the  MCL  for  bromate  remain  at  0.010 
mg/L,  a  level  that  is  higher  than  EPA's 
usual  excess  cancer  risk  range  of  lO(^) 
to  10(-6)  at  2xl0(-4)  because  of  risk 
tradeoff  considerations.  EPA  believes 
that  the  decision  for  reduced  monitoring 
is  separate  from  these  risk  tradeoff 
considerations.  Risk  tradeoff 
considerations  influence  the  selection  of 
the  MCL.  while  reduced  monitoring 
requfrements  are  designed  to  ensure  that 
the  MCL,  once  established,  is  reliably 
and  consistently  achieved.  Requiring  a 
running  aimual  average  of  0.0025  mg/L 
for  the  reduced  monitoring  criterion 
allows  greater  confidence  that  the 
system  is  achieving  the  MCL  and  thus 
ensuring  public  health  protection. 

3.  Request  for  Comment 

EPA  requests  comment  on  the 
decision  to  maintain  the  Stage  1  DBPR 
bromate  BAT  and  MCL  of  0.010  mg/L. 
EPA  also  requests  comment  on  the 
decision  not  to  require  bromate 
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The  IDSE  is 
today's  propo  led 
intended  to  i 
for  Stage  2B 
represent 
high  DBP  concentrations 

1 .  What  is  EP^  i  Proposing  Today? 

EPA  is  prop  Qsing  a  requirement  for 
systems  to  per  form  an  Initial 
Distribution  S  ^stem  Evaluation  (IDSE). 
Systems  will  c  ollect  data  on  DBP  levels 
throughout  th(  sir  distribution  system, 
evaluate  these|data  to  determine  which 
sampling  locations  are  most 
representative  of  high  DBP  levels  and 
compile  this  ii  (formation  into  a  report 
for  submissioi  to  the  primacy  agency. 

a.  Applicabi  lity.  All  community  water 
systems,  and  1  urge  nontransient 
noncommunit  f  water  systems  (those 
serving  at  leas  10.000  people)  that  add 
a  primary  or  n  sidual  disinfectant  other 
than  ultravioh  t  light,  or  that  deliver 
water  that  has  been  treated  with  a 
primary  or  res  dual  disinfectant  other 
than  ultraviolt  t  light  (i.e.,  consecutive 
systems)  are  re  quired  to  conduct  an 
IDSE  under  thi ;  proposed  rule.  The  IDSE 
requirement  fc  r  systems  serving  fewer 
than  500  peop  e  may  be  waived  if  the 
State  determin  es  that  the  monitoring 
site  approved  or  Stage  1  DBPR 
compliance  is  sufficient  to  represent 
both  high  HAJ  .5  and  high  TTHM 
concentrations .  The  State  must  submit 
criteria  for  this  waiver  determination  to 
EPA  as  part  of  their  primacy 
application.  States  may  decide  to  waive 
Jthe  IDSE  requi  rement  for  all  systems 
serving  fewer  1  han  500  or  some  subset 
of  all  systems  jerving  fewer  than  500  if 
the  State  deter  nines  that  it  is 
appropriate.  E  'A  is  developing  an  IDSE 
Guidance  Man  ual  that  will  include 
guidance  to  Sti  ites  on  situations  for 
which  a  waive  r  would  be  appropriate 
(USEPA  2003J  . 

b.  Data  collection.  IDSEs  are  intended 
to  help  identif '  and  select  Stage  2B 
compliance  m(  tnitoring  sites  that 
represent  high  concentrations  of  TTHMs 
and  HAA5.  To  be  able  to  identify  these 


sites,  systems  and  States  must  have 
monitoring  data  collected  from 
throughout  their  distribution  systems. 
Therefore,  under  today's  proposed  rule, 
systems  are  required  to  collect 
monitoring  data  on  the  concentrations 
of  these  DBPs.  There  are  three  possible 
approaches  by  which  a  system  can  meet 
the  IDSE  requirement. 

i.  Standard  monitoring  program.  The 
standard  monitoring  program  requires 
one  year  of  monitoring  on  a  specified 
schedule  throughout  the  distribution 
system.  The  frequency  and  number  of 
samples  required  under  the  standard 
monitoring  program  is  determined  by 
source  water  type,  number  of  treatment 
plants,  and  system  size  (see  section  V.J. 
for  a  more  detailed  discussion  of  the 
specific  monitoring  requirements).  Prior 
to  commencing  the  standard  monitoring 
program,  systems  must  prepare  a 
monitoring  plan.  EPA's  IDSE  Guidance 
Manual  will  provide  guidance  on 
selecting  monitoring  sites  and 
conducting  the  standard  monitoring 
program  (USEPA  2003j).  As 
recommended  by  the  Advisory 
Committee,  EPA  is  proposing  that  the 
standard  monitoring  program  results  are 
not  to  be  used  for  determining 
compliance  with  MCLs  and  that  systems 
will  not  be  required  to  report  IDSE 
results  in  the  Consumer  Confidence 
Report. 

ii.  System  specific  study.  Under  this 
approach,  systems  may  choose  to 
perform  a  system-specific  study  based 
on  earlier  monitoring  studies  or  other 
data  analysis  in  lieu  of  the  standard 
monitoring  program.  These  studies  must 
provide  equivalent  or  better  information 
than  the  standard  monitoring  program 
for  selecting  sites  that  represent  high 
TTHM  and  HAAS  levels.  Examples  of 
alternative  studies  are:  (1)  Recent  TTHM 
and  HAAS  monitoring  data  that 
encompass  a  wide  range  of  sample  sites 
representative  of  the  distribution 
system,  including  those  judged  to 
represent  high  TTHM  and  HAAS 
concentrations  and  (2)  hydraulic 
modeling  studies  that  simulate  water 
movement  in  the  distribution  system. 
Historical  TTHM  and  HAAS  results 
submitted  by  systems  must  have  been 
generated  by  certified  laboratories  and 
must  include  the  system's  most  recent 
data.  Treatment  plant  and  distribution 
system  characteristics  at  the  time  of 
historical  data  collection  must  reflect 
the  current  plant  operations  and 
distribution  system.  EPA's  IDSE 


Guidance  Manual  will  include  a 
guidance  for  system-specific  studies  and 
how  to  determine  whether  site-specific 
data  could  be  sufficient  to  meet  the 
IDSE  requirements  (USEPA  2003j). 

iii.  40/30  certification.  Under  this 
approach,  systems  certify  to  their 
primacy  agency  that  all  required  Stage 
1  DBPR  compliance  samples  were 
properly  collected  and  analyzed  during 
the  two  years  prior  to  the  start  of  the 
IDSE,  and  all  individual  compliance 
samples  were  <  0.040  mg/L  for  TTHM 
and  <0.030  mg/L  for  HAAS.  Properly 
collected  and  analyzed  compliance 
samples  are  those  taken  at  required 
locations  at  times  specified  in  the 
system's  Stage  1  DBPR  monitoring  plan 
and  analyzed  by  certified  laboratories. 
Systems  not  required  to  collect  Stage  1 
DBPR  compliance  samples  can  not 
utilize  the  40/30  certification  approach 
because  they  do  not  have  data  to 
determine  sampling  locations  that 
represent  high  concentrations  of  TTHMs 
and  HAAS.  Systems  that  qualify  for 
reduced  monitoring  for  the  Stage  1 
DBPR  during  the  two  years  prior  to  the 
start  of  the  IDSE,  may  use  results  of  both 
routine  and  reduced  Stage  1  DBPR 
monitoring  to  prepare  the  40/30 
certification.  Large  ground  water 
systems  may  not  have  two  years  of 
HAAS  data  to  evaluate  due  to  the  timing 
of  the  Stage  1  DBPR  and  the  IDSE 
requirements.  EPA  is  proposing  that,  if 
two  years  worth  of  HAAS  data  are  not 
available,  large  ground  water  systems 
evaluate  the  most  recent  two  years  of 
TTHM  data  including  data  collected  in 
accordance  with  the  1979  TTHM  rule 
and  all  available  HAAS  compliance  data 
collected  up  to  nine  months  following 
promulgation  of  this  rule  when  making 
the  40/30  certification.  Similarly,  small 
wholesale  and  consecutive  systems 
required  to  submit  their  IDSE  report  no 
later  than  two  years  after  publication  of 
the  final  rule  will  evaluate  all  available 
Stage  1  DBPR  compliance  data  collected 
up  to  nine  months  following 
promulgation. 

c.  Implementation.  All  systems 
subject  to  the  IDSE  requirement  under 
the  proposed  rule  (except  those 
receiving  a  very  small  system  waiver 
from  the  State)  must  submit  a  report  to    . 
the  primacy  agency.  The  requirements 
for  the  report  depend  upon  the  IDSE 
data  collection  alternative  that  the 
system  selects  and  are  listed  in  Table  V- 
2. 
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Table  V-2.— IDSE  Report  Requirements 


IDSE  data  collection 
alternative 


Standard  Monitoring  Pro- 
gram. 


System  Specific  Study 


40/30  Certification 


IDSE  report  requirements 


•  All  standard  monitoring  program  TTHM  and  HAAS  analytical  results,  the  original  monitoring  plan,  and  an  expla- 
nation of  any  deviations  from  tfiat  plan. 

•  A  schematic  of  the  distribution  system. 

•  Recommendations  and  justification  for  where  and  during  what  month(s)  Stage  28  monitoring  should  be  con- 
ducted. 

•  All  studies,  reports,  analytical  results  and  modeling. 

•  A  schematic  of  the  distribution  system. 

•  Recommendations  and  justification  for  where  and  during  what  month(s)  Stage  28  monitoring  should  be  con- 
ducted 

•  A  certification  that  all  required  compliance  samples  were  property  collected  and  analyzed  during  the  two  years 
prior  to  the  start  of  the  IDSE  and  all  individual  compliance  samples  were  <  0.040  mg/L  for  TTHM  and  <0  030 
mg/L  for  HAAS. 

•  Results  of  compliance  samples  taken  after  the  IDSE  was  scheduled  to  begin  and  before  the  IDSE  report  was 
submitted. 

•  Recommendations  for  where  and  during  what  month(s)  Stage  28  monitoring  should  be  conducted. 


All  IDSE  reports  must  include 
recommendations  for  the  location  and 
schedule  for  the  Stage  2B  monitoring. 
The  number  of  sampling  locations  and 
the  criteria  for  their  selection  are 
described  in  §  141.605  of  today's 
proposed  rule,  and  in  section  V.I. 
Generally,  a  system  must  recommend 
locations  with  the  highest  LRAAs  unless 
it  provides  a  rationale  (such  as  ensuring 
geographical  coverage  of  the 
distribution  system  instead  of  clustering 
all  sites  in  a  particular  section  of  the 
distribution  system)  for  selecting  other 
locations.  Systems  must  consider  both 
their  compliance  data  and  IDSE  data  in 
making  this  determination.  In  addition 
to  specifying  a  protocol  for  identifying 
recommended  monitoring  sites  in  the 
rule  language,  EPA  will  provide 
guidance  for  recommending  compliance 
monitoring  sites  (including  rationales 
for  systems  to  recommend  sites  that  do 
not  have  the  highest  LRAA 
concentrations)  and  preparing  the  IDSE 
report.  EPA  will  also  provide  a  process 
to  address  IDSE  implementation  issues 
during  the  period  prior  to  State  primacy. 
At  the  time  that  systems  serving  fewer 
than  10,000  people  conduct  their 
monitoring  or  analyze  their  site-specific 
data,  many  States  may  have  primacy. 

The  compliance  schedules  for  the 
IDSE  and  other  requirements  of  the 
proposed  rule  are  described  in  detail  in 
section  V.J.  Systems  serving  at  least 
10,000  people  (and  those  smaller 
wholesale  and  consecutive  systems 
associated  with  larger  systems)  will  be 
collecting  data  for  their  IDSE  prior  to 
State  primacy.  EPA  intends  to  have  an 
IDSE  Guidance  Manual  available  to 
assist  systems  in  performing  the  IDSE 
(USEPA  2003J).  Primacy  agencies  will 
specify  requirements  for  systems  that  do 
not  submit  an  IDSE  report,  or  that  have 
not.  in  the  determination  of  the  primacy 
agency,  conducted  an  adequate  IDSE,  in 


addition  to  giving  the  system  a 
monitoring  and  reporting  violation. 
These  requirements  may  include 
repeating  the  IDSE  while  conducting 
compUance  monitoring  at  Stage  1 
monitoring  sites  or  conducting  Stage  2 
compliance  monitoring  at  sites  selected 
by  the  State. 

Consecutive  systems  are  subject  to  the 
IDSE  requirements  of  today's  proposed 
rule.  IDSE  requirements  for  consecutive 
systems  are  largely  the  same  as  for  other 
systems,  but  with  two  differences.  First, 
the  schedule  for  completion  of  the  IDSE 
by  a  consecutive  system  is  dependent 
upon  the  population  of  the  wholesale 
system.  If  a  consecutive  system  serving 
fewer  than  10,000  buys  water  from  a 
system  that  serves  10,000  or  more 
people,  then  this  consecutive  system 
must  comply  within  the  same  schedule 
as  that  for  systems  >  10,000.  Conversely, 
if  a  wholesale  system  serves  <  10,000 
but  sells  water  to  a  consecutive  system 
serving  >  10.000,  then  both  the 
wholesale  system  and  the  consecutive 
system  must  complete  the  IDSE  within 
the  same  schedule  as  that  for  systems  > 
10.000.  The  second  difference  for 
consecutive  systems  is  that  the 
procedure  for  recommending  Stage  2B 
compliance  monitoring  locations  is 
modified  for  consecutive  systems 
purchasing  or  receiving  all  of  their 
finished  water  from  a  wholesale  system. 
These  modified  procedures  are 
described  in  §  141.605  of  today's 
proposed  rule,  and  in  section  V.I. 

2.  How  Was  This  Pr  oposal  Developed? 

The  IDSE  was  recommended  by  the 
Stage  2  M-DBP  Advisory  Committee. 
The  Advisory  Committee  believed  that 
maintaining  Stage  1  DBPR  sampling 
sites  for  the  Stage  2  DBPR  would  not 
accomplish  the  objective  of  providing 
consistent  and  equitable  protection 
across  the  distribution  system. 


a.  Applicability.  The  M-DBP 
Advisory  Committee  recommended  that 
an  IDSE  be  performed  on  all  community 
systems  to  help  to  identify  the  locations 
in  the  distribution  system  that  represent 
high  DBP  concentrations.  EPA  believes 
that  large  nontransient  noncommunity 
water  systems  (those  serving  at  least 
10.000  people)  also  have  distribution 
systems  that  require  further  evaluation 
to  determine  the  most  representative 
locations  of  high  DBP  levels.  Therefore, 
large  nontransient  noncommunity 
systems  and  all  community  systems  are 
required  to  perform  an  IDSE  under 
today's  proposal. 

States  may  waive  the  IDSE 
requirement  for  those  very  small 
systems  (systems  that  serve  fewer  than 
500  people)  that  monitor  for  Stage  1 
DBPR  compliance  at  the  maximum 
residence  time  site  if  the  State 
determines  their  maximum  residence 
time  Stage  1  compliance  monitoring  site 
is  likely  to  capture  both  the  high  TTHM 
and  high  HAAS  levels  within  the 
distribution  system.  The  Advisory 
Committee  recommended  this  waiver  be 
included  because  many  very  small 
systems  have  small  distribution  systems 
and  the  high  TTHM  and  high  HAAS  site 
is  at  the  same  location.  The  Advisory 
Committee  also  recognized  that  not  all 
very  small  systems  have  a  single 
monitoring  site  that  would  represent 
both  high  TTHM  and  high  HAAS  levels 
(e.g..  some  rural  systems  with  large 
distribution  systems)  and  thus  did  not 
recommend  a  blanket  IDSE  waiver  for 
all  very  small  systems. 

b.  Data  collection.  The  data  collection 
requirements  of  the  IDSE  are  designed 
to  find  both  high  TTHM  and  high  HAAS 
sites  (see  section  V.I.  for  IDSE 
monitoring  site  locations).  The  IDSE  is 
intended  as  a  one-time  requirement. 
High  TTHM  and  HAAS  concentrations 
often  occur  at  different  locations  in  the 
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distribution  s;  stem.  The  Stage  1  DBPR 
monitoring  sil  ss  identified  as  the 
maximum  loc  ition  are  selected 
according  to  residence  time.  Because 
HAAs  can  degrade  in  the  distribution 
system  in  the  ^bsence  of  sufficient 
<tisinfectant  rasidual  (Baribeau  et  al. 
2000),  residence  time  ahine  is  not  an 
ideal  criterion]  for  identifying  high 
HAA5  sites.  Tne  Information  Collection 
Rule  data  show  that  of  the  four 
monitoring  locations  sampled  per 
system,  the  on|e  identified  as  the 
maximum  residence  time  location  was 
often  not  the  ibcation  where  the  highest 
DBP  levels  were  found.  In  fact,  over  60 
percent  of  the  highest  HAAS  LRAAs  and 
50  percent  of  toe  highest  TTHM  LRAAs 
were  found  at  jsampling  locations  in  the 
system  other  tnan  the  maximum 
residence  time  location  (see  section  IV). 
Thus  the  meth  od  amd  assumptions  used 
to  select  the  Information  Collection  Rule 
monitoring  sitfes,  and  the  Stage  1  DBPR 
compliance  monitoring  sites,  are  not 
sufficiently  reliable  to  select  Stage  2 
DBPR  compliance  monitoring  sites  that 
will  capture  h|gh  DBP  levels. 

This  data  anjalysis  reveals  that  a 
reevaluation  of  monitoring  sites  is 
necessary  at  mlany  systems  to  capture 
sites  with  high  DBP  levels.  The 
Advisory  Cominittee  recommended 
sample  locations  (based  on  distribution 
disinfectant  type)  at  widely  distributed 
sites  (see  section  V.I.  for  details  on  IDSE 
monitoring  recuirements).  Monitoring  at 
additional  site  >  across  the  distribution 
system  increaa  bs  the  chance  of  finding 
sites  with  high  DBP  levels  and  targets 
both  DBPs  thai  degrade,  and  DBPs  that 
form,  as  residence  time  increases  in  the 
distribution  sy  stem.  EPA  believes  that 
the  required  ni  miber  of  monitoring 
locations  plus  iStage  1  monitoring 
results  provides  an  adequate 
recharacterization  of  DBP  levels 
throughout  the  distribution  system,  at  a 
reasonable  cos :.  With  a 
recharacterization  of  distribution 
systems  that  fc  cuses  on  both  high 
TTHM  and  HA  A5  occurrence,  EPA 
believes  that  h  gh  occurrence  sites  will 
be  better  represented  in  this  standard 
monitoring  prdgram.  Systems  will  be 
required  to  take  steps  to  address  high 
DBP  levels  at  points  that  might 
otherwise  hava  gone  undetected.  EPA 
believes  that  tl^e  decrease  in  DBP 
exposure  anticipated  to  result  from  the 
transition  from  an  RAA  to  an  LRAA  will 
be  augmented  py  the  IDSE. 

The  frequency  and  number  of  samples 
required  for  th^  standard  monitoring 
program  decrease  as  system  size 
(population  se;  ved)  decreases  and 
depend  on  sou  rce  water  type.  The 
Advisory  Conu  nittee  believed  that  the 
number  of  samples  required  for  large 


and  medium  surface  water  systems  was 
not  necessary  for  small  surface  water 
systems  and  ground  water  systems.  The 
majority  of  small  systems  have 
distribution  systems  with  simpler 
designs  than  large  systems.  DBP 
occurrence  in  ground  water  systems  is 
generaUy  lower  and  less  variable  than  in 
surface  water  systems  due  to  lower  and 
less  variable  precursor  levels  and  much 
less  temperature  variation  (see  section 
IV). 

Committee  members  recognized  that 
some  systems  have  detailed  knowledge 
of  their  distribution  systems  by  way  of 
hydraulic  modeling  and/or  ongoing 
widespread  monitoring  plans  (well 
beyond  that  required  for  compliance 
monitoring)  that  would  provide 
equivalent  or  superior  monitoring  site 
selection  compared  to  IDSE  monitoring. 
Therefore,  the  Advisory  Committee 
recommended  that  such  systems  be 
allowed  to  determine  new  monitoring     . 
sites  using  system-specific  data  such  as 
historical  monitoring  data. 

Systems  that  certify  to  their  State  that 
all  compliance  samples  taken  in  the  two 
years  prior  to  the  start  of  the  IDSE  were 
<  0.040  mg/L  TTHM  and  <  0.030  mg/L 
HAAS  are  not  required  to  collect 
additional  DBP  monitoring  data  because 
the  Advisory  Committee  determined 
that  these  systems  most  likely  would 
not  have  high  peak  DBP  levels.  EPA 
determined  that  this  provision  needed 
to  be  more  specific  for  three  groups  of 
systems:  (1)  Those  performing  Stage  1 
DBPR  reduced  monitoring,  (2)  large 
groimd  water  systems,  and  (3)  small 
systems  required  to  conduct  an  early 
IDSE.  Today's  proposal  clarifies  that 
these  systems  may  use  a  40/30 
certification.  EPA  recognizes  that  these 
systems  may  have  loss  compliance  data 
on  which  to  base  their  40/30 
certifications.  However,  EPA  believes 
that  the  data  that  will  be  available  are 
sufficient  to  make  a  determination  on 
the  most  appropriate  Stage  2B 
monitoring  locations. 

c.  Implementation.  Systems  are 
required  to  submit  an  IDSE  report  so 
that  primacy  agencies  may  review  the 
system's  IDSE  data  collection  efforts  and 
the  Stage  2B  monitoring  locations 
recommended  by  the  system.  Systems 
serving  at  least  10,000  must  submit  their 
IDSE  report  two  years  after  rule 
promulgation  (which  may  be  prior  to 
primacy  for  some  States).  The  M-DBP 
Advisory  Conunittee  recommended  an 
implementation  schedule  that  would 
allow  systems  sufficient  time  to  make 
site-specific  risk  determinations  and 
decisions  regarding  the  simultaneous 
implementation  of  the  Stage  2  DBPR 
and  LT2ESWTR  but  not  stretch  out  the 
compliance  time  frame  too  far  into  the 


future.  This  provision  requires  that 
medimn  and  large  systems  conduct  and 
complete  site-specific  risk 
determinations  (i.e.,  the  IDSE  and 
LT2ESVVTR  Cryptosporidium 
monitoring)  as  soon  as  possible  after 
rule  promulgation.  Since  small  systems 
cannot  begin  their  microbial  monitoring 
until  after  the  results  from  the  large 
system  microbial  monitoring  have  been 
analyzed,  small  systems  have  a  longer 
compliance  time  firame. 

Systems  that  submit  a  40/30 
certification  are  required  to  submit  that 
certification  as  part  of  the  IDSE  report 
and  to  include  a  recommended  Stage  2B 
monitoring  plan.  The  monitoring  plan  is 
required  for  these  systems  because  the  . 
Stage  2B  MCL  compliance  monitoring 
sites  proposed  today  have 
fundamentally  different  objectives  than 
the  Stage  1  DBPR  monitoring  sites. 
Additionally,  many  systems  are 
required  to  have  more  Stage  2 
compliance  monitoring  sites  than  Stage 
1  sites  because  high  HAAS  site  may  be 
different  than  high  TTHM  sites. 

3.  Request  for  Comment 

EPA  requests  comments  on  the  IDSE 
requirement  and  whether  it  is  a  good 
tool  to  identify  sites  representative  of 
high  TTHM  and  high  HAAS  levels. 

a.  Applicability.  EPA  requests 
comment  on  requiring  large  (serving 
10,000  or  more  people)  nontransient 
noncoirmiunity  water  systems  to 
perform  an  IDSE.  Should  NTNCWSs 
serving  fewer  than  10,000  people  be 
required  to  conduct  an  IDSE?  EPA  also 
requests  comment  upon  whether  States 
should  be  able  to  waive  IDSE 
requirements  for  very  small  systems 
(serving  fewer  than  SOO  people).  Are 
there  objective  criteria  that  die  State 
should  use  in  waiving  the  requirement? 
Should  the  State  be  allowed  to  grant 
very  small  system  waivers  based  on 
some  other  criterion  other  than  serving 
a  population  <S00?  For  example,  should 
the  State  be  allowed  to  choose  a  higher 
population  cutoff?  Should  the  State  be 
allowed  to  use  a  non-population 
criterion  such  as  simplicity  of 
distribution  system  to  grant  a  very  small 
system  waiver?  If  so,  what  should  this 
criterion  be  and  how  should 
qualification  be  demonstrated? 

b.  Data  collection.  EPA  requests 
comment  on  the  requirements  for  each 
of  the  alternatives  for  data  collection 
imder  the  proposed  IDSE  including:  the 
standard  monitoring  program,  the 
system-specific  study,  and  the  40/30 
certification.  EPA  requests  conunent  on 
whether  systems  with  less  than  two 
years  of  routine  monitoring  data  should 
be  considered  to  have  sufficient  data  to 
utilize  the  40/30  certification. 
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Specifically  EPA  requests  conunent  on 
whether  systems  on  reduced 
monitoring,  large  ground  water  systems, 
and  small  systems  required  to  conduct 
an  IDSE  within  the  first  two  years  after 
promulgation  should  be  prohibited  from 
submitting  a  40/30  certification. 

c.  Implementation.  EPA  requests 
comment  on  the  requirement  that  large 
and  medium  systems  must  collect  data 
and  prepare  their  IDSE  report  prior  to 
State  primacy.  EPA  requests  comment 
from  the  States  regarding  whether  they 
intend  to  be  involved  in  the 
consultations  with  systems  collecting 
data  for  IDSE  or  in  the  review  of  IDSE 
reports  that  are  submitted  prior  to  State 
primacy.  EPA  is  developing  a  plan  to 
implement  the  IDSE  during  the  period 
prior  to  State  primacy.  EPA  requests 
comment  on  any  issues  that  should  be 
addressed  during  this  period  to  facilitate 
the  IDSE. 

/.  Monitoring  Requirements  and 
Compliance  Determination  for  Stage  2 A 
and  Stage  2B  TTHM  and  HAAS  MCLs 

1.  What  Is  EPA  Proposing  Today? 

Today's  proposal  includes  new 
requirements  for  how  systems  must 
monitor  TTHM  and  HAAS  levels  in 
their  distribution  systems  and  how 
systems  must  assess  their  monitoring 
results  to  determine  compliance  with 
TTHM  and  HAAS  MCLs.  The  new 
monitoring  requirements  are  associated 
with  the  IDSE  (described  in  section  V.H) 
and  Stage  2B  of  the  proposed  rule.  The 
new  compliance  determination 
requirements  relate  to  use  of  the 
locational  running  annual  average 
(LRAA)  for  meeting  proposed  Stage  2A 
and  Stage  2B  MCLs  for  TTHM  and 
HAAS  (described  in  section  V.D).  This 
section  presents  these  proposed 
monitoring  and  compliance 
determination  requirements  for  Stage 
2A,  the  IDSE,  and  Stage  2B. 

An  important  aspect  of  the  proposed 
TTHM  and  HAAS  monitoring 
requirements  is  the  use  of  two  different 
approaches  for  determining  the  number 
of  samples  a  system  is  required  to 
collect.  One  approach  is  plant-based. 
Under  the  plant-based  approach,  a 
system's  TTHM  and  HAAS  sampling 
requirements  are  determined  by  the 
number  of  treatment  plants  in  the 
system  and.  in  the  case  of  consecutive 
systems,  the  number  of  consecutive 
system  entry  points.  The  second 
approach  is  population-based.  Under 
the  population-based  approach,  a 
system's  sampling  requirements  are 
influenced  by  the  number  of  people 
served,. but  not  by  the  number  of 
treatment  plants.  EPA  is  proposing 
population-based  sampling 


requirements  only  for  IDSE  and  Stage 
2B  monitoring  by  consecutive  systems 
that  purchase  all  of  their  finished  water 
year-round.  However,  EPA  is  requesting 
comment  on  applying  a  population- 
based  approach  to  all  systems  for  the 
IDSE  and  Stage  2B  compliance.  The 
discussion  of  monitoring  requirements 
in  this  section  provides  details  on  these 
two  approaches. 

A  number  of  factors  affect  DBP 
formation,  including  the  type  and 
amount  of  disinfectant  used,  water 
temperature,  pH,  amount  and  type  of 
precursor  material  in  the  water,  and  the 
length  of  time  that  water  remeiins  in  the 
treatment  and  distribution  systems.  For 
this  reason,  and  because  DBP  levels  can 
be  highly  variable  throughout  the 
distribution  system  (as  discussed  in 
section  IV),  today's  proposal  requires 
systems  to  collect  IDSE  and  Stage  2B 
samples  at  specific  locations  in  the 
distribution  system  and  in  accordance 
with  a  sampling  schedule.  For  purposes 
of  determining  the  number  of  required 
samples,  EPA  intends  to  maintain  the 
provision  in  the  Stage  1  DBPR 
(§  141.132(a)(2))  that  multiple  wells 
drawing  raw  water  from  a  single  aquifer 
may,  with  State  approval,  be  considered 
one  plant,  and  prior  approvals  will 
remain  in  force  unless  withdrawn. 

a.  Stage  2A.  For  Stage  2A  of  the 
proposed  rule,  compliance  will  be  based 
on  the  compliance  sampling  sites  and 
frequency  established  imder  the  existing 
Stage  1  DBPR.  Systems  must  continue  to 
monitor  for  TTHM  and  HAAS  using  a 
plant-based  approach,  as  required  under 
40  CFR  141.132.  Using  these  monitoring 
results,  systems  must  continue  to 
demonstrate  compliance  with  Stage  1 
MCLs  of  0.080  mg/L  for  TTHM  and 
0.060  mg/L  for  HAAS,  based  on  a 
nmning  annual  average  (see  40  CFR 
141.133).  In  addition,  systems  must 
comply  with  the  Stage  2A  MCLs  of 
0.120  mg/L  for  TTHM  and  0.100  mg/L 
for  HAAS,  based  on  the  LRAA  at  each 
Stage  1  DBPR  monitoring  location.  Stage 
1  DBPR  provisions  for  systems  to  reduce 
the  fi-equency  of  TTHM  and  HAAS 
monitoring  will  still  apply. 

Stage  2A  will  primarily  affect  surface 
water  systems  serving  at  least  10,000 
people  or  systems  with  multiple  plants, 
because  these  systems  are  required  to 
monitor  at  more  than  one  location  in  the 
distribution  system.  Most  other  systems 
take  compliance  samples  at  only  one 
location  under  Stage  1  and  in  these 
cases,  the  calculated  LRAA  will  be 
equal  to  the  calculated  RAA. 

D.  IDSE.  IDSE  monitoring 
requirements  are  designed  to  identify 
locations  within  the  distribution  system 
with  high  TTHM  and  HAAS  levels, 
which  will  serve  as  Stage  2B  monitoring 


sites.  The  following  discussion  provides 
details  on  the  IDSE  standard  monitoring 
program.  Section  V.H  identifies  other 
approaches  by  which  systems  can  meet 
IDSE  requirements  of  the  rule. 

For  IDSE  monitoring,  subpart  H 
systems  serving  at  least  10,000  people 
must  collect  samples  approximately 
every  60  days  at  eight  distribution 
system  sites  per  plant  (these  are  in 
addition  to  Stage  1  DBPR  compliance 
monitoring  sites).  The  distribution 
system  residual  disinfectant  type 
determines  the  location  of  the  eight 
sites,  as  shown  in  Table  V-3. 

Subpart  H  systems  serving  fewer  than 
10,000  people  and  all  ground  water 
systems  must  collect  IDSE  samples  at 
two  distribution  system  sites  per  plant 
(at  sites  that  are  in  addition  to  the  Stage 
1  DBPR  compliance  monitoring  sites)  as 
shown  in  Table  V-3.  Subpart  H  systems 
serving  SOO-9,999  people  and  ground 
water  systems  serving  at  least  10,000 
people  must  sample  quarterly 
(approximately  ever>'  90  days);  subpart 
H  systems  serving  fewer  than  SOO 
people  and  ground  water  systems 
serving  fewer  than  10,000  people  must 
sample  semi-annually  (approximately 
every  180  days). 

EPA  is  also  proposing  IDSE 
monitoring  requirements  for 
consecutive  systems.  For  consecutive 
systems  that  both  purchase  finished 
water  and  treat  soiut;e  water  to  produce 
finished  water,  IDSE  requirements  are 
the  same  as  for  non-consecutive  systems 
with  the  same  populadon  and  source 
water  type  (see  Table  V-3).  For  these 
consecutive  systems,  each  consecutive 
system  entry  point  (defined  in  section 
V.C)  is  counted  as  one  treatment  plant 
for  purposes  of  determining  sampling 
requirements.  However,  the  State  may 
allow  a  system  to  consider  multiple 
consecutive  system  entry  points  to  be 
considered  a  single  point. 

As  noted  previously,  for  consecutive 
systems  that  purchase  all  of  their 
finished  water  year-round,  EPA  is 
proposing  a  population-based 
monitoring  approach  (see  Table  V-4) 
instead  of  a  plant-based  approach. 
Under  the  pcpulation-based  approach, 
monitoring  requirements  are  not 
influenced  by  the  number  of 
consecutive  system  entry  points,  but  are 
based  solely  on  the  population  served 
and  the  type  of  source  water  used.  EPA 
believes  the  populatioH-based  approach 
is  equitable  emd  will  provide 
representative  DBP  concentrations 
throughout  distribution  systems. 
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Table  V-3.— Proposed  IDSE  Monitoring  Requirements 


System  type  and  population 
sorved 


Distribution  system  disinfectant 
type 


Number 
of  moni- 
toring 
periods 


Distribution  system  sample  locations  per  plant  per  moni- 
toring period  ^ 


Total 


Near 
entry 
point 


Average 

residence 

time 


Higfi 

TTHM 

locations 


Higti 

HAAS 

locations 


Subpart  H  >10,  )00 


Subpart  H 
Water>10j 

Subpart  Any 
Wafer  <10, 


50C-9 


OCO 
OCD 


,999  or  Ground 
<500  or  Ground 


Consecutive  Sy  >tems 


Chloramines 

Ctilorine  

Any 

Any 

Any 


26 
26 

34 
24 


2 
2 
1 


— Consecutive  systems  that  purchase  100%  of  tfieir  finisfied  water 
year-round — see  Table  V  4. 

— Consecutive  systems  ttiat  also  treat  source  water  to  produce  finisfied 
water — plant-based  monitoring  at  same  location  and  frequency  as  a 
non-consecutive  system  with  the  same  population  and  source  water. 


^  Samples  rniist 
sample)  must  b« 
2  Approximat^y 
^Approxlm 
*  Approximately 


be  taken  at  locations  other  than  the  existing  Stage  1  DBPR  monitoring  locations.  Dual  sample  sets  (i.e.,  a  TTHM  and  an  HAAS 
taken  at  each  site.  Sampling  locations  should  be  distributed  throughout  tf>e  distribution  system, 
every  60  days, 
every  90  days, 
every  180  days. 


Table  V-4.  Population-Based  Monitoring  Freouencies  and  Locations  Under  IDSE  for  Consecutive  Systems 

That  Purchase  100%  of  Finished  Water  Year-Round 


Source  wati  )r  type 


Population  size  category 


Monitoring  periods  and 
frequency 


Distribution  system  sample  locations  ^ 


Total 


Near 
,  entry 
points  2 


Average 

residence 

time 


High 

TTHM 

locations 


High 

HAAS 

locations 


Subpart  H 


Ground  Water . 


0-499  

500-4,999  

5,000-9,999  

10,000-24,999  

25,000-49,999  

50,000-99,999  

100,000-499.999  

500,000-1,499,000  ... 
1,500,000-4,999.999 

>5,000,000  

0-499  

500-9,999  

10,000-99,999  

100,000-499,999  

>500,000  


Two  2  every  180  days) 
Four  (every  90  days)  .... 


Six  (every  60  days) 


Two  (every  180  days) 
Four  (every  90  days)  .. 


2 

2 

4 

8 

12 

16 

24 

32 

40 

48 

2 

2 

6 

8 

12 


1 
2 
3 

4 

6 

8 

10 


1 
2 
3 
4 
6 
8 
10 
12 


1 
1 
2 
3 
4 
5 
8 
10 
12 
14 
1 
1 
2 
3 
4 


1 
1 
1 
2 
3 
4 
6 
8 
10 
12 
1 
1 
2 
3 
4 


muit 


^  Samples 
sample)  must  tx 

2  If  tfie  numt)€r 
taken  equally  at 
the  numljer  of 
points  to  the 


be  taken  at  kxations  other  than  the  existing  Stage  1  DBPR  monitoring  locations.  Dual  sample  sets  {i.e.,  a  TTHM  and  an  HAAS 
taken  at  each  site.  Sampling  locations  should  be  distributed  throughout  the  distribution  system. 

of  entr>  points  to  the  distribution  system  is  less  than  the  specified  number  of  sampling  locations,  additional  samples  must  be 
high  TTHM  and  HAAS  locations.  If  there  is  an  odd  extra  location  number,  a  sample  at  a  high  TTHM  location  must  be  taken.  If 
a^itry  points  to  the  distribution  system  is  more  than  the  specified  number  of  sampling  locatkwis,  samples  must  be  taken  at  entry 
disfribution  system  having  the  highest  water  flows. 


co:  id 

siun 


assist 


As  a  part  of  |he 
all  systems 
must  collect 
historical  moiith 
water  tempera  t 
guidance  to 
IDSE 

criteria  for  selecting 
HAAS 

c.  Stage  2B. 
required  to 
monitoring 
system's  IDSE 
compliance  mi 
those  systems 


monitori  ag 


monito  ing 


i  coi  id 

sites 


monitoring  schedule, 
ucting  IDSE  monitoring 
pies  during  the  peak 
for  TTHM  levels  or 
lu-e.  EPA  will  provide 
systems  in  choosing 
locations,  including 
high  TTHM  and 
locations, 
or  those  systems 
uct  an  IDSE,  Stage  2B 
are  based  on  the 
results  and  Stage  1  DBPR 
jnitoring  results.  For 
aot  required  to  conduct 


an  IDSE,  Stage  23  monitoring  locations 
are  based  on  the  system's  Stage  1  DBPR 
compliance  monitoring  results  and  an 
evaluation  of  the  distribution  system 
characteristics  to  identify  additional 
monitoring  locations,  if  required. 

Consistent  with  the  Advisory 
Committee  recommendations,  the 
monitoring  frequency  for  Stage  2B  is 
struct^^red  so  that  systems  that  monitor 
quarterly  under  the  Stage  1  DBPR  will 
continue  to  monitor  quarterly.  In 
addition,  the  monitoring  schedule  must 
include  the  month  with  the  highest 
historical  DBP  concentrations. 


Many  systems  on  reduced  monitoring 
under  the  Stage  1  DBPR  will  conduct 
Stage  2B  compliance  monitoring  at 
different  or  additional  locations  than 
those  used  for  Stage  1  compliance 
monitoring.  Such  systems  must  conduct 
routine  monitoring  for  at  least  one  year 
before  being  eligible  for  reduced 
monitoring  under  Stage  2B.  Those 
systems  that  monitor  at  the  same 
locations  under  both  the  Stage  1  DBPR 
and  Stage  2B  DBPR  and  have  qualified 
for  reduced  monitoring  under  Stage  1 
may  remain  on  reduced  monitqring  at 
the  beginning  of  Stage  2B. 
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EPA  is  proposing  to  require  all 
systems  to  develop  and  maintain  a  DBP 
monitoring  plan  that  must  include  the 
following  information:  monitoring 
locations,  monitoring  dates,  compliance 
calculation  procedures,  and  copies  of 
any  permits,  contracts,  or  other 
agreements  with  third  parties  to  sample, 
analyze,  report,  or  perform  any  other 
monitoring  requirement.  Each  system  in 
a  combined  distribution  system  (as 


discussed  in  section  V.C)  must  develop 
and  maintain  its  own  monitoring  plan. 

To  comply  with  the  requirement  for  a 
monitoring  plan,  systems  may  develop  a 
new  plan  or  update  the  monitoring  plan 
required  under  the  Stage  1  DBPR  (see 
§  141.132(f)).  In  either  case,  the  system 
must  follow  the  monitoring  plan,  which 
will  be  based  on  the  ID§E  report 
submitted  to  the  State,  modified  by  any 
changes  required  by  the  State. 

Table  V— 5  summarizes  proposed 
routine  and  reduced  monitoring 


requirements  for  Stage  2B  of  today's  rule 
for  non-consecutive  systems  and  for 
consecutive  systems  that  also  treat 
source  water.  Tables  V-6  and  V-7 
summarize  proposed  routine  and 
reduced  Stage  2B  monitoring 
requirements  for  consecutive  systems 
that  purchase  all  of  their  finished  water 
year-round.  The  proposed  reduced 
monitoring  requirements  are  consistent 
with  the  approach  taken  in  the  Stage  1 
DBPR. 


Table  V-5.— Proposed  Stage  2B  Routine  and  Reduced  Monitoring  Requirements  for  Non-Consecutive 
Systems  and  for  Consecutive  Systems  That  Also  Treat  Source  Water  To  Produce  Finished  Water  1 


System  size  and  source 
water  type 


Subpart  H  systems  serv- 
ing >1 0,000  people. 


Subpart  H  systems  sen/- 
ing  500  to  9,999  peo- 
ple. 


Subpart  H  systems  serv- 
ing <500  people. 

Ground  water  systems 
serving  >1 0,000  peo- 
ple''. 

Ground  water  systems 
serving  500  to  9,999 
people  '^. 

Ground  water  systems 
serving  <500  people^. 


Consecutive  systems 
that  also  treat  source 
water. 


Routine  monitoring  (per 
plant)  2 


Four  dual  sample  sets 
per  quarter. 


Two  dual  sample  sets 
per  quarter  3. 


One  dual  sample  set 
per  yearns 

Two  dual  sample  sets 
per  quarter  3. 


Two  dual  sample  sets 
per  yearns. 


One  dual  sample  set 
per  yearns. 


Requirements  to  qualify  for  reduced 
monitoring 


One  year  of  completed  routine  moni- 
toring and  all  TTHM  and  HAAS 
LRAAs  are  no  more  than  0.040 
mg/L  and  0.030  mg/L,  respec- 
tively, and  TOC  runnirf^  annual 
average  <4.0  mg/L. 

One  year  of  completed  routine  moni- 
toring and  all  TTHM  and  HAAS 
LRAAs  are  no  more  than  0.040 
mg/L  and  0.030  mg/L,  respec- 
tively, and  TOC  ainning  annual 
average  <4.0  mg/L. 

Monitoring  may  not  be  reduced  

One  year  of  completed  routine  moni- 
toring and  all  TTHM  and  HAAS 
LRAAs  are  no  more  than  0.040 
mg/L  and  0.030  mg/L,  respectively. 

One  year  of  completed  routine  moni- 
toring and  all  TTHM  and  HAAS 
LRAAs  are  no  more  than  0.040 
mg/L  and  0.030  mg/L,  respectively. 

One  year  of  completed  routine  moni- 
toring and  all  TTHM  and  H/VAS 
LRAAs  are  no  more  than  0.040 
mg/L  and  0.030  mg/L,  respectively. 


Reduced  monitoring 
(per  plant) 


Trigger  for  retuming  to 
routine  monitoring 


Two  dual  sample  sets 
per  quarter. 


Two  dual  sample  sets 
per  year*. 


NA  

Two  dual  sample  sets 
per  year*. 


Two  dual  samples  every 
third  year". 


Two  dual  samples  every 
third  year*. 


TOC  >4.0  mg/L  as  an 
R/VA,  or  TTHM  LRAA 
>0.040  mg/L  or  H/VAS 
LR/^  >0.030  mg/L 


TOC  >4.0  mg/L  as  an 
RAA,  or  Single  Sam- 
ple of  TTHM  >0.060 
mg/L  or  H/\AS  >0.04S 
mg/L.s 

NA.    •  s 

Single  Sample  of  TTHM 
>0.060  mg/L  or  H/W^5 
>0.045  mg/L.s 

Single  sample  of  TTHM 
>0.040  mg/L  or  HAAS 
>0.030  mg/L.5 

Single  sample  of  TTHM 
>0.040  mg/L  or  HAAS 
>0.030mg/L5 


System  must  meet  the  routine  and  reduced  monitoring  requirements  of  a  non-consecutive  system  with  ttie  same  pop- 
ulation ar>d  source  water.  Monitoring  may  be  reduced  to  the  level  required  of  that  non-consecutive  system. 


^  Samples  must  be  taken  during  representative  operating  conditions.  Quarterty  samples  must  be  taken  approximately  every  90  days. 

2  Systems  will  use  the  results  of  their  IDSEs  and  Stage  1  DBPR  compliance  monitoring  to  recommend  Stage  2B  monitonng  locations  rep- 
resentative of  high  TTHM  and  HAAS  concentrations  to  the  State  in  their  IDSE  reports.  Systems  must  monitor  at  the  recommended  locations  un- 
less the  State  requires  other  locations. 

3  If  site  and  quarter  of  highest  individual  TTHM  and  HAAS  measurement  are  the  same,  monitoring  is  only  required  at  one  location  it  State  ap- 
proves. 

"If  site  and  quarter  of  highest  individual  TTHM  and  H/\AS  measurement  are  the  same,  monitoring  is  only  required  at  one  location. 

s|f  any  single  sample  of  TTHM  >0.080  mg/L  or  HAAS  >0.060  mg/L,  system  must  go  to  increased  monitoring  of  quarteriy  dual  samples  at  each 
routine  monitoring  location  and  can  retum  to  routine  monitoring  when  TTHM  <0.060  mg/L  and  H/^5  <0.045  mg/L  as  LR/VAs. 

6  If  the  site  or  month  of  highest  TTHM  is  not  the  same  as  the  site  or  month  of  highest  H/\AS,  the  system  must  monitor  for  TTHM  at  the  location 
of  the  highest  TTHM  LRAA  during  the  month  of  highest  TTHM  single  measurement  and  for  H/VAS  at  the  location  of  the  highest  H/VAS  LR/\A  dur- 
ing the  month  of  highest  HAAS  single  measurement. 

'  Ground  water  systems  are  those  not  under  the  direct  influence  of  surface  water.  For  the  purpose  of  determining  the  required  number  of  sam- 
ples, multiple  wells  drawing  water  from  a  single  aquifer  may,  with  State  approval,  be  considered  one  treatment  plant 


i.  Subpart  H  systems  serving  10,000  or 
more  people. 

Routine  monitoring:  Systems  must 
take  four  dual  sample  sets  (i.e.,  a  TTHM 
and  an  HAAS  sample  must  be  taken  at 
each  sampling  site)  per  treatment  plant 
per  quarter.  Systems  must  monitor  at 
locations  recommended  in  the  IDSE 


report,  unless  the  State  has  required 
other  locations.  Most  systems  must  take 
samples  at  each  plant  in  the  system  as 
follows:  One  dual  sample  set  at  the 
existing  Stage  1  DBPR  average  residence 
time  monitoring  location  with  the 
highest  TTHM  or  HAAS  LRAA,  one 
dual  sample  set  at  a  point  representative 


of  the  highest  HAAS  levels,  and  two 
dual  sample  sets  at  points  representative 
of  the  highest  TTHM  levels. 

Systems  must  schedule  monitoring  so 
that  one  quarter's  monitoring  is 
conducted  during  the  peak  historical 
month  for  high  TTHM  concentration 
and  the  other  quarterly  monitoring  is 
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conducted  ap  jroximately  every  90  days 
on  a  predeten  ained  schedule  included 
in  the  system's  monitoring  plan. 

Reduced  mi  ^nitoring:  Only  systems 
with  source  w  ater  TOC  <4.0  mg/L  as  an 
RAA  that  hav ;  completed  at  least  one 
year  of  routin  5  monitoring  may  qualify 
for  reduced  m  onitoring  [see  Table  V-5). 
Systems  that  1  lave  a  TTHM  LRAA 
<0.040  mg/L  { nd  an  HAA5  LRAA 
<0.030  mg/L  a  t  all  sites,  in  addition  to 
a  source  watei  TOC  RAA  <  4.0  mg/L, 
may  reduce  ti  e  monitoring  frequency 
for  TTHM  anc  HAAS  to  two  dual 
sample  sets  (a  ne  each  at  sites 
representative  of  the  highest  HAAS  and 
TTHM  LRAA; )  per  treatment  plant  per 
quarter.  Syste  ns  on  a  reduced 
monitoring  sc  ledule  may  remain  on 
that  reduced  s  chediile  as  long  as  the 
LRAA  of  all  samples  taken  in  the  year 
is  no  more  tha  n  0.040  mg/L  for  TTHM 
and  0.030  mg>  L  for  HAAS  or  if  source 
water  TOC  ex(  ;eeds  4.0  mg/L  as  an  RAA. 
Systems  must  revert  to  routine 
monitoring  in  the  quarter  immediately 
following  any  quarter  in  which  the 
LRAA  for  any  monitoring  location 
exceeds  0.040  mg/L  for  TTHM  or  0.030 
mg/L  for  HAAS.  Additionally,  the  State 
may  return  a  a  ystem  to  routine 
monitoring  at  ihe  State's  discretion. 

Compliance,  determination:  A  PWS  is 
in  compliance  with  Stage  2B  when  the 
TTHM  and  Hi'  lAS  LRAAs  for  each 
sample  locatic  n,  computed  quarterly, 
are  less  than  o  r  equal  to  the  Stage  2B 
MCLs  of  O.O80  mg/L  and  0.060  mg/L, 
respectively.  C  Itherwise,  the  system  is 
out  of  complia  nee. 

ii.  Subpart  }  '.  systems  serving  SOO  to 
9,999  people.  Routine  monitoring: 
Systems  must  monitor  quarterly  for  each 
treatment  plan  t  by  taking  two  dual 
sample  sets,  one  each  at  sites 
representative  of  high  HAAS  levels  and 
high  TTHM  le  /els  (as  recommended  in 
the  IDSE  repoi  t).  However,  if  the  State 
determines  th^t  the  sites  representative 
of  the  high  TTHM  and  HAAS  levels  are 
at  the  same  lo<  ation,  the  State  may 
determine  thai  the  system  is  only 
required  to  monitor  at  one  site  per 
treatment  plan  t. 

Systems  mu  it  conduct  quarterly 
monitoring  du  -ing  the  peak  historical 
month  for  TIT  M  with  quarterly 
samples  taken  approximately  every  90 
days  on  a  pred  etermined  schedule 
specified  in  ths  system's  monitoring 
plan.  All  samp  les  must  be  taken  as  dual 
sample  sets  (/.i?.,  a  TTHM  and  an  HAAS 
sample  must  be  taken  at  each  site). 

Reduced  mc  nitoring:  To  qualify  for 
reduced  monil  oring,  systems  must  meet 
certain  prereqi  lisites  (see  Table  V-5). 
Systems  eligib  e  for  reduced  monitoring 
may  reduce  thi ;  monitoring  frequency 


from  quarterly 


to  annually.  Samples 


must  be  taken  during  the  month(s}  of 
peak  historical  TTHM  and  HAAS  levels 
at  the  same  locations  specified  under 
routine  monitoring.  Systems  that  have 
their  highest  TTHM  and  HAAS  levels  in 
the  same  month  must  take  dual  sample 
sets  at  both  the  high  TTHM  and  high 
HAAS  sites.  If  the  high  months  for 
TTHM  and  HAAS  are  not  the  same,  the 
system  must  take  dual  sample  sets  in 
both  the  high  TTHM  and  high  HAAS 
months.  Systems  on  a  reduced 
monitoring  schedule  may  remain  on 
that  reduced  schedule  as  long  as  the 
annual  sample  taken  at  each  location  is 
no  more  than  0.060  mg/L  for  TTHM  and 
0.04S  mg/L  for  HAAS  or  if  source  water 
TOC  exceeds  4.0  mg/L  as  an  RAA. 
Systems  that  do  not  meet  these  levels 
must  revert  to  routine  monitoring  in  the 
quarter  immediately  following  the 
quarter  in  which  the  system  exceeded 
0.060  mg/L  for  TTHM  or  0.04S  mg/L  for 
HAAS.  Additionally,  the  State  may 
return  a  system  to  routine  monitoring  at 
the  State's  discretion. 

Compliance  determination:  A  PWS  is 
in  compliance  with  Stage  2B  when  the 
LRAAs  of  each  sample  location, 
computed  quarterly,  are  less  than  or 
equal  to  the  MCLs.  Otherwise,  the 
system  is  out  of  compliance.  If  the 
annual  sample  taken  under  reduced 
monitoring  exceeds  the  MCL,  the  system 
must  resimie  quarterly  monitoring  but  is 
not  immediately  in  violation  of  the 
MCL.  The  system  is  out  of  compliance 
if  the  LRAA  of  the  quarterly  sample  for 
the  past  four  quarter  exceeds  the  MCL. 

iii.  Subpart  H  systems  serving  fewer 
than  SOO  people.  Routine  monitoring: 
Systems  are  required  to  sample  annually 
for  each  treatment  plant  at  the  location 
with  high  TTHM  and  HAAS  values 
during  the  month  of  peak  historical 
TTHM  levels.  The  system  must  take  one 
dual  sample  set  at  the  site  representative 
of  the  high  HAAS  and  TTHM  levels  (at 
the  Stage  1  DBPR  monitoring  site  or  as 
recommended  in  the  IDSE  report), 
unless  the  State  determines  that  the 
highest  TTHM  site  and  the  highest 
HAAS  site  are  not  at  the  same  location 
or  are  not  dxu-ing  the  same  quarter.  If  the 
State  determines  that  the  highest  TTHM 
and  highest  HAAS  do  not  occur  in  the 
same  location,  the  system  is  required  to 
take  two  samples,  an  HAAS  sample  at 
the  site  representative  of  the  high  HAAS 
levels  and  a  TTHM  sample  at  the  site 
representative  the  high  TTHM  levels.  If 
the  State  determines  that  the  highest 
TTHM  and  highest  HAAS  do  not  occiu- 
in  the  same  quarter,  the  systems  is 
required  to  take  one  sample  in  the  high 
TTHM  quarter  and  one  sample  in  the 
high  HAAS  quarter.  If  the  annual 
sample  exceeds  the  MCL  for  either 
TTHM  or  HAAS,  the  system  must 


monitor  quarterly  at  the  previously 
determined  monitoring  locations. 

Reduced  monitoring:  These  systems 
may  not  reduce  monitoring  to  less 
frequently  than  annually.  Systems  on 
increased  (quarterly)  monitoring  may 
return  to  routine  monitoring  if  die 
LRAAs  of  quarterly  samples  are  no  more 
than  0.060  mg/L  for  TTHM  and  0.045 
mg/L  for  HAAS. 

Compliance  determination:  A  PVJS  is 
in  compliance  when  the  aiuiual  sample 
(or  LRAA  of  quarterly  samples,  if 
increased  or  additional  monitoring  is 
conducted)  is  less  than  or  equal  to  the 
MCL.  If  the  annual  sample  exceeds  the 
MCL,  the  system  must  conduct 
increased  (quarterly)  monitoring  but  is 
not  immediately  in  violation  of  the 
MCL.  The  system  is  out  of  compliance 
if  the  LRAA  of  the  quarterly  samples  for 
the  past  four  quarters  exceeds  the  MCL. 

iv.  Ground  water  systems  serving 
10,000  or  more  people.  Routine 
monitoring:  Systems  are  required  to 
monitor  quarterly  for  each  treatment 
plant  in  the  system  by  taking  two  dual 
sample  sets,  one  each  at  sites 
representative  of  high  HAAS  levels  and 
high  TTHM  levels  (as  reconunended  in 
the  IDSE  report).  However,  if  the  State 
determines  that  the  sites  representative 
of  the  high  TTHM  and  HAAS  levels  are 
the  same,  the  State  may  determine  that 
the  system  only  has  to  monitor  at  one 
site  per  treatment  plant.  One  quarterly 
sample  must  be  taken  during  the  peak 
historical  month  for  TTHM,  with 
subsequent  quarterly  samples  taken 
approximately  every  90  days. 

Reduced  monitoring:  To  qualify  for 
reduced  monitoring,  systems  must  meet 
certain  requirements  [see  Table  V-5). 
Systems  eligible  for  reduced  monitoring 
may  reduce  the  monitoring  frequency 
from  quarterly  to  annually.  Samples 
must  be  taken  during  the  month(s)  of 
peak  historical  TTHM  and  HAAS  levels 
at  the  same  locations  specified  under 
routine  monitoring.  Systems  that  have 
thefr  highest  TTHM  and  HAAS  levels  in 
the  same  quarter  must  take  dual  sample 
sets  at  both  the  high  TTHM  and  high 
HAAS  sites.  If  the  quarter  for  high 
TTHM  and  high  HAAS  are  not  the  same, 
the  system  must  take  dual  sample  sets 
in  both  the  high  TTHM  and  high  HAAS 
quarters.  Systems  on  a  reduced 
monitoring  schedule  may  remain  on 
that  reduced  schedule  as  long  as  the 
annual  sample  taken  at  each  location  is 
no  more  than  0.060  mg/L  for  TTHM  and 
0.04S  mg/L  for  HAAS.  Systems  that  do 
not  meet  these  levels  must  revert  to 
routine  monitoring  in  the  quarter 
immediately  following  the  quarter  in 
which  the  system  exceeded  0.060  mg/L 
for  TTHM  or  0.045  mg/L  for  HAAS. 
Additionally,  the  State  may  return  a 
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system  to  routine  monitoring  at  the 
State's  discretion. 

Compliance  determination:  A  PWS  is 
in  compliance  with  Stage  2B  when  the 
locational  ruiuiing  annual  average  of 
each  sample  location,  computed 
quarterly,  is  less  than  or  equal  to  the 
MCL.  Otherwise,  the  system  is  out  of 
compliance.  If  the  annual  sample 
exceeds  the  MCL,  the  system  must 
conduct  increased  (quarterly) 
monitoring  but  is  not  immediately  in 
violation  of  the  MCL.  The  system  is  out 
of  compliance  if  the  LRAA  of  the 
quarterly  sample  for  the  past  four 
quarter  exceeds  the  MCL. 

V.  Ground  water  systems  serving 
fewer  than  10,000  people.  Routine 
monitoring:  Systems  serving  500  to 
9,999  people  are  required  to  take  two 
dual  sample  sets  armually,  one  each  at 
sites  representative  of  high  HAAS  levels 
and  high  TTHM  levels  (as 
recommended  in  the  IDSE  report). 
However,  if  the  State  determines  that 
the  sites  representative  of  the  high 
TTHM  and  HAAS  levels  are  the  same, 
the  State  may  allow  the  system  to 
monitor  at  only  one  site  per  treatment 
plant.  If  the  State  makes  a  determination 
that  high  TTHM  and  high  HAAS  occur 
in  different  quarters,  the  system  must 
monitor  accordingly.  If  the  annual 
sample  exceeds  the  MCL  for  either 
TTHM  or  HAAS,  the  system  must 
monitor  quarterly  at  the  previously 
determined  monitoring  locations. 
Systems  serving  fewer  than  SOO 
people  are  required  to  take  one  dual 
sample  set  at  the  site  representative  of 
both  high  HAAS  and  TTHM  levels, 
unless  the  State  determines  that  the 
high  TTHM  site  and  the  high  HAAS  site 


are  not  at  the  same  location.  If  the  State 
makes  this  determination,  the  system  is 
required  to  take  samples  at  two 
locations,  an  HAAS  sample  at  the  site 
representative  of  the  high  HAAS  levels 
and  a  TTHM  sample  at  the  site 
representative  of  the  high  TTHM  levels. 
If  the  State  makes  a  determination  that 
high  TTHM  and  high  HAAS  occiu  in 
different  quarters,  the  system  must 
monitor  accordingly.  If  the  annual 
sample  exceeds  the  MCL  for  either 
TTHM  or  HAAS,  the  system  must 
monitor  quarterly  at  the  previously 
determined  monitoring  locations. 

Reduced  monitoring:  To  qualify  for 
reduced  monitoring,  systems  must  meet 
certain  prerequisites  [see  Table  V-5). 
Systems  eligible  for  reduced  monitoring 
may  reduce  the  monitoring  frequency 
for  TTHM  and  HAAS  to  every  thfrd 
year.  Systems  are  required  to  take  two 
water  samples,  at  sites  representative  of 
high  HAAS  and  TTHM  levels  (as 
discussed  under  routine  monitoring) 
diu-ing  the  month  of  peak  TTHM  levels. 
Systems  on  a  reduced  monitoring 
schedule  may  remain  on  that  reduced 
schedule  as  long  as  the  sample  taken 
every  third  year  is  no  more  than  0.040 
mg/L  for  TTHM  and  0.030  mg/L  for 
HAAS.  Systems  that  do  not  meet  these 
levels  must  resume  routine  aiuiual 
monitoring  until  their  annual  average  is 
no  more  than  0.040  mg/L  for  TTHM  and 
0.030  mg/L  for  HAAS. 

Compliance  determination:  A  PWS  is 
in  compliance  when  the  annual  sample 
(or  LRAA  of  quarterly  samples,  if 
increased  or  additional  monitoring  is 
conducted)  is  less  than  or  equal  to  the 
MCL.  If  the  aimual  sample  exceeds  the 
MCL,  the  system  must  conduct 


increased  (quarterly)  monitoring  but  is 
not  immediately  in  violation  of  the 
MCL.  The  system  is  out  of  compliance 
if  the  LRAA  of  the  quarterly  samples  for 
the  past  four  quarters  exceeds  the  MCL. 

vi.  Consecutive  systems.  Routine 
monitoring:  Monitoring  requirements 
are  determined  by  whether  the 
consecutive  system  purchases  all  of  its 
finished  water  year-round  or  also  treats 
soiux:e  water,  along  with  the  population 
served  and  source  water  type  of  the 
wholesale  system  (unless  the 
consecutive  system  also  has  a  surface 
water  or  groimd  water  under  the  direct 
influence  of  surface  water  (GWUDI) 
source  and  the  wholesale  system  is  only 
groimd  water,  in  which  case  the 
consecutive  system  is  classified  as  a 
subpart  H  system).  Section  V.C.  of 
today's  document  provides  a  more 
detailed  discussion  of  consecutive 
system  issues. 

As  noted  earlier,  for  consecutive 
systems  that  piu-chase  all  their  finished 
water  year-round,  EPA  is  proposing 
population-based  monitoring.  The 
proposed  number  of  monitoring 
locations  is  based  on  the  source  water 
type  of  the  wholesale  system  and 
consecutive  system  population. 
Proposed  Stage  2B  compliance 
monitoring  requirements  for 
consecutive  systems  that  purchase  all 
their  finished  water  are  contained  in 
Table  V-6.  Consecutive  systems  that 
also  treat  soiuce  water  to  produce 
finished  water  must  monitor  at  the  same 
locations  and  same  frequency  as  a  non- 
consecutive  system  widi  the  wholesale 
system's  source  water  type  and  the 
consecutive  system's  population. 


Table  V-6.— Proposed  Population-Based  Routine  Monitoring  Routine  Frequencies  and  Locations  Under 
Stage  2B  for  Consecutive  Systems  That  Purchase  All  Their  Finished  Water  Year-Round 


Source  water  type 


Subpart  H 


Ground  Water 


Population  size  category 


Monitorirjg 
frequency  ^ 


0-499  

500-4,999  

5,000-9,999  

10,000-24,999  

25,000-49,999  

50,000-99,999  

100,000-499,999  

500,000-1,499.000  ... 
1,500,000-4,999,999 

25.000,000  

0^99  

500-9,999  

10,000-99,999  

100,000-499,999  

>500,000  


per 
per 
per 
per 
per 
per 
per 
per 
per 
per 
per 
per 
per 
per 
per 


year  .... 

quarter 

quarter 

quarter 

quarter 

quarter 

quarter 

quarter . 

quarter 

quarter 

year 

year 

quarter 
quarter 
quarter . 


Distribution  system  sample  location  ^ 


Total 


2* 

2* 

2 

4 

6 

8 

12 

16 

20 

24 

2* 

2 

4 

6 

8 


Highest 

TTHM 

locaticns 


Highest 

HAAS 

locations 


1 
1 
1 
2 
3 
4 
6 
8 
10 
12 
1 
1 
2 
3 
4 


Existing 

stage  1 

compliance 

locations  ^ 


1 
1 
2 

3 
4 
5 
6 


1 
1 
2 


1  All  systems  must  take  at  least  one  dual  sample  set  during  month  of  highest  DBP  concentrations.  Systems  on  quarterly  monitoring  must  take 
dual  sample  sets  approximately  every  90  days. 
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^Locations  based  on  system  recommendations  for  Stage  26  monitoring  locations  in  IDSE  report  to  the  State,  unless  State  requires  different  or 
additional  locations.  Locations  should  be  distributed  through  distribution  system  to  the  extent  possible. 

3  Altemate  between  highest  HAAS  LRAA  and  highest  TTHM  LRAA  locations  among  the  existing  Stage  1  compliance  locations.  If  the  number  of 
existing  Stage  1  compliance  locations  is  fewer  than  the  specified  number  for  Stage  2B,  altemate  tietween  highest  HAA5  LRAA  locations  and 
highest  TTHM  (.RAA  locations  from  the  IDSE. 

*  System  is  required  to  take  individual  TTHM  and  HAAS  samples  at  the  locations  with  the  highest  TTHM  and  HAAS  coricentrafions,  respec- 
tively Only  on^  location  with  a  dual  sample  set  per  monitoring  period  is  needed  if  highest  TThlKl  and  HAAS  concentrations  occur  at  the  same 
location 


Reduced 
systems  can 
monitoring  if 
is  <0.040 
mg/L  for  HAAS 
year  of  monit  3ring 


m  onitoring:  Consecutive 
ualify  for  reduced 
the  LRAA  at  each  location 
L  for  TTHM  and  <0.030 
based  on  at  least  one 
at  Stage  2B  locations. 


Table 


Consecutive  systems  that  purchase  all  of 
their  finished  water  year-roimd  may 
reduce  their  monitoring  as  specified  in 
Table  V-7.  Consecutive  systems  that 
also  treat  source  water  to  produce 
finished  must  conduct  reduced 


monitoring  at  the  same  locations  and 
same  frequency  as  a  non-consecutive 
system  with  the  wholesale  system's 
source  water  type  and  the  consecutive 
system's  population. 


V-7.— Reduced  Monitoring  Frequency  for  Consecutive  Systems  That  Buy  All  Their  Water 


Populatioi  I  served 


Reduced  monjtoring  frequency  and  location 


Subpart  H  systems 


<500  

500  to  4,999 


S.OOO  to  9,999 


10,000to24.9<9 
2S,000  to  49,9S  9 
50.000  to  99,00|0 
100,000  to 
500,000  to  1 
1 ,500,000  to  4 
>=5,000,000 


499,999 


.499 


999  ... 
199,999 


Monitoring  may  not  be  reduced. 

1  TTHM  and  1  HAAS  sample  per  year  at  different  locations  or  during  different  quarters  if  the  highest  TTHM  and 
HAAS  occurred  at  different  locations  or  different  quarters  or  1  dual  sample  per  year  if  the  highest  TTHM  and 
HAAS  occurred  at  the  same  location  and  quarter. 

2  dual  sample  sets  per  year;  one  at  the  location  with  the  highest  TTHM  single  measurement  during  the  quarter 
that  the  highest  single  TTHM  measurement  occurred,  one  at  the  location  with  the  highest  HAAS  single  meas- 
urement during  the  quarter  that  the  highest  single  HAAS  measurement  occurred. 

2  dual  sample  sets  per  quarter  at  the  locations  with  the  highest  TTHM  and  highest  HAAS  LRAAs. 

2  dual  sample  sets  per  quarter  at  the  locations  with  the  highest  TTHM  and  highest  HAAS  LRAAs. 

4  dual  sample  sets  per  quarter  at  the  locations  with  the  two  highest  TTHM  and  two  highest  HAAS  LRAAs. 

4  dual  sample  sets  per  quarter  at  the  locations  with  the  two  highest  TTHM  and  two  highest  HAAS  LRAAs. 

6  dual  sample  sets  per  quarter  at  the  locations  with  the  three  highest  TTHM  and  three  highest  HAAS  LRAAs. 

6  dual  sample  sets  per  quarter  at  the  locations  with  the  three  highest  TTHM  and  three  highest  HAAS  LRAAs. 

8  dual  sample  sets  per  quarter  at  the  locations  with  the  four  highest  TTHM  and  four  highest  HAA5  LRAAs. 


Ground  water  systems 


<500 


500  to  9,999 


10.000  to  99,00) 


100,000  10  1,49^.999 
>1 .500,000    . 


1  TTHM  and  1  HAAS  sarhple  every  third  year  at  different  locations  or  during  different  quarters  if  the  highest 
TTHM  and  HAA5  occurred  at  different  locations  or  different  quarters  or  1  dual  sample  every  third  year  if  the 
highest  TTHM  and  HAAS  occurred  at  the  same  location  and  quarter. 

1  TTHM  and  1  HAAS  sample  every  year  at  different  locations  or  during  different  quarters  it  the  highest  TTHM  and 
HAAS  occun-ed  at  different  locations  or  different  quarters  or  1  dual  sample  every  year  if  the  highest  TTHM  and 
HAAS  occurred  at  the  same  location  and  quarter. 

2  dual  sample  sets  per  year  one  at  the  location  with  the  highest  TTHM  single  measurement  during  the  quarter 
that  the  highest  single  TTHM  measurement  occurred  and  one  at  the  location  with  the  highest  HAAS  single 
measurement  during  the  quarter  that  the  highest  single  HAAS  measurement  occurred. 

2  dual  sample  sets  per  quarter;  at  the  locations  with  the  highest  TTHM  and  highest  HAAS  LRAAs. 

4  dual  sample  sets  per  quarter;  at  the  locations  with  the  two  highest  TTHM  and  two  highest  HAAS  LRAAs. 


may 


fo- 


Systems 
monitoring  as 
<0.040  mg/L 
<0.030  mg/L 
Jor  systems  w 
monitoring.  If 
exceeds  eithei 
0.030  mg/L 
water  annual 
any  treatment 
of  the  system' 
surface  water 
direct  infl 
system  must 
For  systems 
reduced 
remain  on 
as  each  TTHN' 
each  HAAS 
annual  sampl 


and 


remain  on  i  educed 
long  as  the  TTHM  LRAA 

the  HAAS  LRAA 
t  each  monitoring  location 
th  quarterly  reduced 
the  LRAA  at  any  location 
0.040  mg/L  for  TTHM  or 
HAAS  or  if  the  source 
iverage  TOC  level,  before 
exceeds  4.0  mg/L  at  any 
i  treatment  plants  treating 
3r  ground  water  under  the 
of  surface  water,  the 
resume  routine  monitoring, 
annual  or  less  fi-equent 
systems  may 
monitoring  as  long 
sample  <0.060  mg/L  and 
pie  <0.045  mg/L.  If  the 
at  any  location  exceeds 


ueni  :e 


with  1 
moni  oring 
red  need  : 


satn 


either  0.060  mg/L  for  TTHM  or  0.045 
mg/L  for  HAAS,  or  if  the  source  water 
annual  average  TOC  level,  before  any 
treatment,  exceeds  4.0  mg/L  at  any 
treatment  plant  treating  surface  water  or 
ground  water  under  the  direct  influence 
of  surface  water,  the  system  must 
resume  routine  monitoring. 

Compliance  determination:  A  PWS  is 
in  compliance  when  the  aimual  sample 
or  LRAA  of  quarterly  samples  is  less 
than  or  equal  to  the  MCLs,  If  an  annual 
sample  exceeds  the  MCL,  the  system 
must  conduct  increased  (quarterly) 
monitoring  but  is  not  immediately  in 
violation  of  the  MCL.  The  system  is  out 
of  compliance  if  the  LRAA  of  the 
quarterly  samples  for  the  past  four 
quarters  exceeds  the  MCL. 


2.  How  Was  This  Proposal  Developed? 

The  proposed  monitoring 
requirements  for  the  IDSE  and  Stage  2B 
primarily  follow  a  plant-based  approach 
that  was  adopted  from  the  1979  TTHM 
Rule  and  the  Stage  1  DBPR.  This 
approach  includes  differences  in 
monitoring  frequency  between  surface 
water  and  ground  water  soiu-ces,  and 
between  large  and  small  systems. 
However,  the  proposed  monitoring 
requirements  differ  from  Stage  1  DBPR 
requirements  in  certain  areas,  including 
(a)  sampling  intervals  for  quarterly 
monitoring,  (b)  reduced  monitoring 
frequency,  (c)  different  sampling 
locations  by  disinfectant  type  (for  the 
IDSE),  and  (d)  population-based 
monitoring  requirements  for  certain 
consecutive  systems.  This  subsection 
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presents  the  basis  for  these 
requirements. 

a.  Sampling  intervals  for  quarterly 
monitoring.  Today's  proposal  requires 
systems  conducting  routine  quarterly 
monitoring  to  sample  approximately 
every  90  days.  This  provision  modifies 
the  approach  used  in  the  1979  TTHM 
rule  and  the  Stage  1  DBPR,  which 
requires  certain  systems  to  conduct 
monitoring  based  on  calendar  quarters. 

When  systems  are  required  to  monitor 
based  on  calendar  quarters,  systems  can 
choose  to  cluster  samples  during  times 
of  the  year  when  DBP  levels  are  lower 
(DBPs  tend  to  form  more  slowly  in 
colder  water  temperattires).  For 
example,  a  system  could  sample  in 
December  (at  the  end  of  the  fourth 
quarter)  and  again  in  January  (at  the 
beginning  of  the  first  quarter)  when  the 
water  is  the  coldest  and  sample  in  April 
(at  the  begiiming  of  the  second  quarter) 
and  September  (at  the  end  of  the  third 
quarter)  at  either  end  of  the  hot  summer 
months. 

To  address  the  concern  with  systems 
not  sampling  during  months  with  the 
highest  DBP  levels,  EPA  is  proposing  to 
require  systems  to  monitor  during  the 
month  of  highest  historical  DBP 
concentrations  and  require  that  systems 
monitor  approximately  every  90  days. 
EPA  believes  that  this  new  monitoring 
strategy  will  improve  public  health 
protection  because  systems  will  be 
required  to  monitor  when  high  DBP 
levels  are  expected,  and  the  LRAA  will 
better  reflect  actual  exposure  during  the 
year. 

b.  Reduced  monitoring  frequency. 
Today's  proposal  contains  provisions 
allowing  reduced  routine  monitoring 
when  certain  criteria  are  fulfilled 
(shown  in  Table  V-5  and  V-7).  EPA 
believes  that  more  stringent  standards 
are  necessary  to  ensure  public  health 
protection  when  systems  reduce  the 
frequency  of  their  DBP  monitoring. 
Under  the  reduced  monitoring 
provisions,  systems  must  collect 
samples  during  the  months  of  highest 
DBP  occurrence.  For  systems  sampling 
aimually  under  the  reduced  monitoring 
provisions,  EPA  believes  that  public 
health  protection  would  likely  be 
ensured  throughout  the  year  if  the  high 
values  are  known  to  be  below  0.060  mg/ 
L  for  TTHM  and  0.045  mg/L  for  HAAS. 
Systems  monitoring  every  three  years 
must  maintain  single  samples  under 
0.040  mg/L  for  TTHM  and  0.030  mg/L 
for  HAAS  to  ensure  adequate  public 
health  protection  over  the  course  of  the 
three  years. 

c.  Different  IDSE  sampling  locations 
by  disinfectant  type.  Today's  proposal 
contains  different  requirements  for  IDSE 
monitoring  locations  based  on  the 


disinfectant  residual  used  in  the 
distribution  system.  Systems  that  use 
chloramines  are  required  to  select  more 
near-entry  point  monitoring  sites  for  the 
IDSE  than  chlorinated  systems  of 
similar  size  and  source  water  type.  This 
is  due  to  differences  in  DBP  formation 
under  chloraminated  and  chlorinated 
conditions.  Chloramine  residuals  are 
more  stable  than  chlorine  residuals  and 
do  not  react  as  readily  with  organic 
compounds  in  the  water.  Based  on 
evaluation  of  Information  Collection 
Rule  data,  DBP  concentrations  in 
chloraminated  systems  vary  less 
throughout  the  distribution  system  than 
in  chlorinated  systems.  HAAS,  in 
particular,  can  peak  at  or  near  the  entry 
point  to  the  distribution  system  in  a 
chloraminated  system  (USEPA  2003o). 

d.  Population-based  monitoring 
requirements  for  certain  consecutive 
systems.  While  the  Advisory  Committee 
recommended  basic  principles  for  how 
consecutive  systems  should  be 
regulated,  it  did  not  recommend  how 
EPA  should  explicitly  address  some  of 
the  unique  situations  that  pertain  to 
consecutive  systems.  In  this  regard, 
consecutive  systems  that  purchase  all  of 
their  finished  water  year-round  are 
different  than  other  systems  in  that  they 
do  not  have  a  treatment  plant.  Rather, 
these  systems  often  receive  water  from 
multiple  wholesale  systems  or  through 
multiple  consecutive  system  entry 
points  on  a  seasonal  or  intermittent 
basis.  Because  a  plant-based  monitoring 
approach  (which  counts  treated  water 
disfrihution  system  entry  points  from 
different  entities  as  plants)  would  be 
very  difficult  to  implement  for 
consecutive  systems  that  purchase  all  of 
their  finished  water  year-round,  EPA  is 
proposing  a  population-based  approach 
for  such  systems. 

Under  a  population-based  approach, 
the  frequency  of  monitoring  is  based  on 
the  population  served  and  remains  the 
same  regardless  of  how  many  entities 
are  providing  water  to  the  consecutive 
system  at  different  times  of  the  year. 
The  population  categories  and 
associated  monitoring  frequencies  in 
Tables  V-^  and  V-6  for  IDSE  and  St^e 
2B  routine  monitoring  reflect  EPA's 
consideration  that  distribution  system 
complexity  generally  increases  as  the 
population  served  grows.  Increasing 
distribution  system  complexity  warrants 
more  monitoring  to  represent  DBP 
occurrence. 

EPA  developed  the  proposed 
population-based  monitoring 
requirements  in  accordance  with  certain 
guidelines.  These  are  stated  as  follows: 
— The  sampling  frequency  for  surface 
water  systems  should  be  greater  than 


for  ground  water  systems.  The  basis 
for  this  is  that,  in  general,  systems 
using  surface  water  or  mixed  source 
water  supplies  are  likely  to 
experience  higher  and  more  variable 
DBP  occiurence  over  time  than 
systems  using  ground  water 
exclusively. 
— Smaller  systems  should  be  allowed  to 
monitor  less  frequently  per  location 
than  larger  systems  because  their 
distribution  systems  are  generally  less 
complex  and  monitoring  costs  on  a 
per  capita  basis  are  much  higher. 
— For  systems  using  siuface  water,  the 
ratio  of  IDSE  sample  locations  to  the 
number  of  routine  sample  locations 
required  for  Stage  2B  should  be 
approximately  2:1  (consistent  with 
Advisory  Committee 
recommendations  for  plant-based 
monitoring).  IDSE  sampling  is 
intended  to  identify  distribution 
system  locations  with  high  DBP  levels 
and  should,  therefore,  be  more 
thorough  than  routine  monitoring. 
— Because  ground  water  systems  have 
much  less  variable  DBP  levels  within 
the  distribution  system  than  surface 
water  systems  (see  section  IV),  a 
smaller  number  of  additional  IDSE 
monitoring  locations  is  warranted. 
— Distribution  system  sampling 
locations  should  be  approximately 
consistent  with  the  proposed  plant- 
based  approach  as  recommended  by 
the  Advisory  Committee.  This  will 
captiue  the  locations  with  the  high 
TTHM  and  HAAS  LRAAs  identified 
in  the  IDSE,  but  also  include  Stage  1 
compliance  locations  with  high 
TTHM  and  HAAS  for  historical 
tracking. 

Consistent  with  the  first  two 
guidelines,  the  proposed  population- 
based  monitoring  requirements 
maintain  the  same  monitoring  frequency 
per  sample  location  as  proposed  under 
the  plant-based  approach.  The  following 
subsection  provides  further  discussion 
of  the  population-based  approach  as  it 
might  apply  to  all  systems. 

3.  Request  For  Comment 

EPA  is  requesting  comments  on  the 
proposed  monitoring  requirements.  This 
subsection  begins  with  a  list  of  specific 
questions  related  to  the  proposed 
requirements  for  IDSE  ^d  Stage  2B 
monitoring.  This  is  followed  by  a 
discussion  of  issues  associated  with 
plant-based  monitoring  requirements 
and  a  request  for  comment  on  potential 
approaches  to  address  these  issues, 
including  the  extension  of  population- 
based  monitoring  requirements  to  all   . 
systems  under  the  Stage  2  DBPR. 

a.  Proposed  IDSE  and  Stage  2B 
monitoring  requirements.  EPA  is 
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requesting  coi  anient  on  a  number  of 
specific  aspects  of  the  proposed 
monitoring  requirements. 

^-Should  EPA  require  all  systems  that 
are  on  reduced  monitoring  to  revert  to 
routine  monitoring  diu-ing  the  IDSE 
monitoring  period  to  allow  for  more 
data  to  be  evaluated  in  the  IDSE 
report  to  better  select  Stage  2B 
monitoring  locations?  Or  should  EPA 
require  a  syi  item  to  be  on  routine 
monitoring  luring  the  IDSE 
monitoring  leriod  in  order  to  be 
eligible  for  i  n  IDSE  waiver?  What 
limitations,  if  any,  should  EPA  put  on 
system  eligi  )ility  for  an  IDSE  waiver? 

—Should  EPA  require  different  IDSE 
monitoring  ocations  for  subpart  H 
systems  has  ;d  on  the  residual 

<  disinfectant  (chlorine  or  chloramines) 
in  light  of  th  e  possible  difficulties  for 
implementa  ion  and  data 
managemen :?  Should  EPA  specify 
monitoring  ocations  in  the  rule 
language  foi  samples  intended  to 
represent  ex  posure  for  people  in  high- 
rise  buildini  s?  Should  monitoring 
location  sell  ction  be  addressed  in 
guidance?  V  here  should  these 
locations  be  so  that  they  are  truly 
representati  ^e  of  the  levels  of  DBPs  in 
water  actual  ly  being  consumed  in 
these  kinds  jf  structures? 

— Is  a  populatj  on-based  monitoring 
approach  (ir  stead  of  a  plant-based 
monitoring  i  ipproach)  for  consecutive 

.    systems  that  purchase  all  of  their 
finished  waler  year-round  appropriate 
and,  if  so,  is  the  population-based 
approach  pr  jposed  today  adequate? 

EPA  solicits  comment  on  the 
significance  ol  monitoring  and 
implementation  issues  such  as  common 
aquifer  determjinations,  consecutive 
system  entry  p  oint  determinations, 
seasonal  plant  >,  and  monitoring 
inequities,  anc  whether  the  proposed 
monitoring  rec  uirements  should  be 
modified.  EPA  also  solicits  comment  on 
modifying  the  proposed  monitoring 
requirements  t  a  address  these  issues,  in 


part,  with  provisions  such  as  the 
following: 

— Should  EPA  set  a  limit  on  the 
maximum  number  of  IDSE  and 
routine  monitoring  samples  that  could 
be  required?  Should  this  limit  be 
different  for  systems  using  groimd 
water  or  surface  water  or  mixed 
systems?  For  different  system  size 
categories?  What  rationale  should  be 
used  to  specify  maximum  sample 
numbers? 
— Should  a  provision  be  included  that 
would  allow  States  to  reduce  the 
sampling  frequency,  beyond  those 
currently  proposed  (i.e.,  common 
aquifer  determinations  and  low  DBP 
levels)?  If  so,  should  specific  criteria 
for  systems  to  qualify  for  State 
approval  of  reduced  monitoring  be 
specified  in  the  nde? 
— What,  if  any,  criteria  should  be  set  by 
which  systems  with  very  large 
distribution  systems  but  few  plants 
would  be  required  to  conduct 
additional  IDSE  or  routine 
monitoring,  beyond  that  ciurently 
proposed? 
— For  subpart  H  mixed  systems,  should 
States  be  given  discretion  to  reduce 
routine  compliance  monitoring 
samples  intended  to  represent  ground 
water  sources,  since  such  sources 
typically  have  lower  precursor  levels 
and  produce  lower  DBP 
concentrations? 
— Should  EPA  allow  or  require  systems 
to  reallocate  plant-based  IDSE 
monitoring  locations  from  small 
plants  to  large  plants?  From  plants 
with  better  water  qualify  (based  on 
expected  lower  DBP  formation)  to 
poorer  water  qualify?  What  criteria 
should  be  used? 

b.  Plant-based  vs.  population-based 
monitoring  requirements.  The  proposed 
monitoring  requirements  incorporate  a 
plant-based  approach  for  all  systems 
other  than  consecutive  systems  that 
purchase  all  of  their  finished  water  year- 
round.  The  plant-based  approach  was 
adopted  from  the  1979  TTHM  Rule  and 


the  Stage  1  DBPR  and  derives  from  the 
assumption  that  as  systems  increase  in 
size,  they  will  tend  to  have  more  plants 
(with  different  sources  and  treatment) 
and  increased  complexify.  This 
warrants  increased  monitoring  to 
represent  DBP  occurrence  in  the 
distribution  system. 

EPA  has  identified  a  number  of  issues 
related  to  the  use  of  a  plant-based 
monitoring  approach  under  the  Stage  2 
DBPR.  The  following  discussion 
presents  these  issues  and  solicits 
comment  on  approaches  to  address 
them,  including  the  use  of  population- 
based  monitoring  requirements. 

i.  Issues  with  plant-based  monitoring 
requirements.  One  issue  with  a  plant- 
based  monitoring  approach  is  that  it  can 
result  in  disproportionate  monitoring 
requirements  for  systems  serving  the 
same  number  of  people.  This  occurs 
because  the  required  number  of 
sampling  sites  increases  with  the 
nimiber  of  plants  that  feed  disinfected    " 
water  into  a  distribution  system. 
Consequently,  some  systems,  depending 
upon  their  size,  the  number  of  treatment 
plants,  and  the  nature  of  their 
distribution  system,  will  be  required  to 
collect  relatively  large  or  small  numbers 
of  TTHM  and  J1AA5  samples  relative  to 
their  population  served. 

Table  V-8  reflects  EPA  estimates  of 
the  number  of  plants  per  system  by 
system  size  category  for  systems  using 
ground  water  and  subpart  H  systems. 
Subpart  H  systems  include  systems  that 
use  ground  water  as  a  source  because 
xmder  the  proposal,  ground  water  plants 
in  subpart  H  systems  are  treated  as 
surface  water  plants  for  purposes  of 
determining  monitoring  requirements. 
While  the  proposed  plant-based 
requirements  distinguish  sampling 
requirements  by  three  systems  sizes 
(<500  people,  500-9999  people,  and 
10,000  or  more  people).  Table  V-8 
includes  additional  size  categories  to 
reflect  the  potential  inequities  in 
sampling  requirements  among  different- 
sized  systems. 


Table  V-8.— Number  of  Treatment  Plants  per  System  (Based  on  Data  From  1995  CWSS  (1)) 


Source  wal  }r  type 


Population  served 


No.  of  sys- 
tems in 
datat>ase 


No.  of  treatment  plants  per  system 


10tti 
percentile 


Median 

Mean 

90th 
percentile 

95th 
percentile 

1 

1.4 

2 

3 

1 

1.3 

2 

3 

1 

1.7 

3 

4 

1 

2.0 

3 

4 

1 

2.2 

4 

6 

2 

3.4 

6 

12 

2 

3.0 

5 

10 

2 

4 

5.8 

10 

13 

1 

1.4 

3 

4 

1 

1.8 

3 

4 

Maximum 


Subpart  H 


Ground  Water 


0^99  

500-4,999 

5.000-9,999  

10,000-24.999  ... 
25,000-49.999  ... 
50.000-99,999  ... 
100,000^99,999 

>500,000  

0-499  

500-9,999  


124 

146 

64 

59 

46 

76 

51 

23 

181 

332 


•  5 

6 

6 

18 

9 

34 

21 

56 

11 

13 
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Table  V-8.— Number  of  Treatment  Plants  per  System  (Based  on  Data  From  1995  CWSS  (1))— Continued 

Population  served 

No.  of  sys- 
tems in 
database 

No.  of  treatment  plants  per  system 

Source  water  type 

10th 
percentile 

Median 

Mean 

90lh 
percentile 

95th 

percentile 

Maximum 

10,000-99,999  

>100,000  

128 

21 

1 

1 

4 
3 

4.2 
9.9 

9 
31 

11 
32 

18 
33 

(1)  Results  from  analysis  of  1995  CWSS  data  (Question  01 8).  The  analysis  uses  a  statistical  txxjtstrapping  approach  to  generate  the  numljer 
of  plants  per  system.  Details  of  this  analysis  are  described  in  the  2002  revisions  to  the  Model  Systems  Report  [to  be  published]  The  maximums 
reflect  the  maximum  number  of  plants  per  system  among  the  respondents  to  the  1995  CWSS.  Since  the  1995  CWSS  database  only  reflects  a 
fraction  of  all  the  systems  in  the  respective  size  categories,  some  systems  are  likely  to  have  a  higher  number  of  plants  per  system  than  the 
maximums  listed  in  this  table. 


Noteworthy  in  Table  V-8  are  the  wide 
ranges  of  number  of  plants  per  system 
in  the  various  size  categories  for  both 
groimd  water  and  surface  water  systems 
and,  consequently,  the  wide  range  of 
potential  monitoring  implications.  Since 
the  nimiber  of  treatment  plants  directly 
influences  the  number  of  samples 
required,  systems  serving  the  same 
number  of  people  may  have  more  than 
a  10-fold  difference  in  required 
sampling,  depending  on  the  numbers  of 
plants  in  their  systems.  For  example, 
Table  V-8  indicates  that  for  ground 
water  systems  serving  at  least  10,000 
people,  at  least  10%  of  the  systems  had 
only  one  treatment  plant,  while  10% 
(90th  percentile)  had  10  or  more 
treatment  plants. 

While  Table  V-8  does  not  take  into 
account  factors  that  may  reduce 
monitoring  requirements,  such  as 
common  aqmfer  determinations,  EPA 
believes  these  data  indicate  that  DBP 
sampling  requirements  based  on  the 
number  of  water  treatment  plants  per 
system  may  be  excessive  for  many 
systems.  This  is  particularly  the  case  for 
those  systems  with  many  ground  water 
plants,  since  their  DBP  levels  are  often 
low  and  relatively  stable. 

Conversely,  for  other  systems,  such  as 
large  surface  water  systems  with  one 
plant,  plant-based  monitoring 
requirements  may  not  require  enough 
samples  to  fairly  represent  DBP 
occiirrence  in  the  distribution  system. 
For  example,  imder  the  plant-based 
approach,  a  system  with  only  one  plant 
serving  100,000 — 499,000  people  would 
have  the  same  sampling  requirements  as 
a  system  with  one  plant  serving  11,000 
people.  The  larger  of  these  two  systems 
is  likely  to  have  much  more  pipe  length 
and  other  complex  factors  influencing 
DBP  formation  (such  as  number  of 
storage  tanks  or  booster  chlorination 
points  in  the  distribution  system).  Also, 
systems  with  multiple  plants  must  take 
the  same  number  of  samples  per  plant, 
even  if  one  plant  provides  a  much 
higher  percentage  of  the  water  than 
another. 


Another  issue  with  plant-based 
monitoring  requirements  is  when  plants 
or  consecutive  system  entry  points  are 
operated  seasonally  or  intermittently.  A 
monitoring  location  that  represents  a 
plant  or  entry  point  during  a  monitoring 
period  when  it  is  in  operation  will  not 
be  representative  when  that  plant  or 
entry  point  it  is  not  in  operation. 

A  third  issue  is  requirements  for 
consecutive  systems.  For  consecutive 
systems  that  also  treat  source  water  to 
produce  finished  water,  each 
consecutive  system  entry  point  is 
considered  a  treatment  plant  for  the 
purpose  of  determining  monitoring 
requirements,  except  when  the  State 
allows  multiple  entry  points  to  be 
treated  as  a  single  plant  (see  section  V.C. 
for  further  discussion).  Each  entry  point 
is  treated  as  a  separate  plant  to 
recognize  different  source  waters  and 
treatment  (resulting  in  different  DBP 
levels)  fit)m  the  wholesale  system(s)  and 
the  treatment  plants(s)  operated  by  the 
consecutive  system.  However,  under 
this  plant-based  approach.  State 
determinations  of  monitoring 
requirements  for  consecutive  systems 
will  be  complicated,  especially  in  large 
combined  distribution  systems  with 
many  connections  between  systems. 

ii.  Approaches  to  addressing  issues 
with  plant-based  monitoring.  EPA  is 
requesting  conunent  on  two  approaches 
to  address  the  issues  with  plant-based 
monitoring  requirements  described  in 
this  subsection.  One  approach  is  to  keep 
the  proposed  plant-based  monitoring 
approach  and  add  new  provisions  to 
address  specific  concerns.  Another 
approach  is  to  base  monitoring 
requirements  on  population  served  in 
lieu  of  the  niunber  of  water  treatment 
plants  per  system.  The  following 
paragraphs  describe  each  approach. 

EPA  could  maintain  a  plant-based 
monitoring  approach  and  try  to  address 
the  related  issues  described  in  this 
subsection  through  modifying  the 
proposed  monitoring  requirements  with 
provisions  like  the  following: 
— Set  a  limit  on  the  maximiun  nimiber 

of  IDSE  and  routine  monitoring 


samples  that  could  be  required.  EPA 
believes  that  this  limit  should  be 
different  for  systems  using  ground 
water  or  surface  water  or  mixed 
systems  and  for  different  system  size 
categories.  However,  the  Agency  has 
not  developed  a  rationale  to  specify 
maximum  sample  numbers  for 
specific  system  categories. 
— Include  a  provision  that  would  allow 
States  to  reduce  the  required  number 
of  samples  for  reasons  other  than 
those  currently  proposed  [i.e., 
common  aquifer  determinations  and 
low  DBP  levels).  EPA  would  have  to 
develop  specific  criteria  in  the  rule  for 
systems  to  qualify  for  State  approval 
of  reduced  monitoring.  For  example, 
in  subpart  H  mixed  systems.  States 
could  be  given  discretion  to  reduce 
routine  compliance  monitoring  for 
ground  water  sources,  since  such 
sources  typically  have  lower  DBP 
concentrations. 
— Develop  criteria  by  which  systems 
with  very  large  distribution  systems 
but  with  few  plants  would  be  required 
to  conduct  additional  IDSE  or  routine 
monitoring  in  order  to  better 
characterize  DBP  exposure  throughout 
the  distribution  system. 
These  provisions  would  allow  for 
some  issues  to  be  addressed,  but  would 
make  implementation  complex  and 
could  add  a  significant  burden  to  States. 
An  alternative  approach  to  addressing 
the  issues  with  plant-based  monitoring 
requirements  is  to  apply  population- 
based  monitoring  requirements  to  all 
systems.  Under  a  population-based 
monitoring  approach,  the  total  system 
population  served  and  the  source  water 
type  would  determine  the  number  of 
IDSE  and  routine  monitoring  samples 
taken.  Monitoring  requirements  would 
not  be  based  on  the  number  of  plants 
per  system  or  consecutive  system  entry 
points.  States  would  not  be  required  to 
make  common  aquifer  determinations  or 
address  whether  plants  are  combined 
into  a  single  pipe  prior  to  entering  the 
distribution  system. 

Proposed  population-based 
monitoring  requirements  for 
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Table  V-9.|-Comparison  of  Monitoring  Locations  per  System  Under  IDSE  for  Plant-Based  and  Population- 
Based  Approaches 


Source  w  iter  type 


Subpart  H 


Ground  Water 


'  From  Tat>le 

2  Calculated 

3  From  Table 


Table  V-1  ) 


Source  wa  sr  type 


Subpart  H 


Ground  Water 


'  From  Table 

2  Calculated 

3  From  Tabie 
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categories  than  under  the  plant-based 
approach,  population-based  monitoring 
could  result  in  an  equitable 
proportioning  of  DBF  sampling 
requirements.  Tables  V-9  and  V-10 
compare  the  proposed  numbers  of 
sampling  locations  per  system  under  a 
population-based  approach  with  a 
plant-based  approach,  using  the  median 


and  mean  number  of  plants  per  system 
given  in  Table  V-8  for  each  of  the  size 
categories.  For  surface  water  systems, 
the  median  provides  a  better  indicator 
of  the  typical  number  of  required 
sampling  locations  under  the  plant- 
based  approach  because  it  is  much  less 
sensitive  to  systems  with  a  very  large 
number  of  plants. 


Population  size  category 


0-499  

500^,999  

5,000-9,999  

10,000-24,999  

25,000-49,999  

50,000-99,999  

100,000-499,999  

500.000-1,499,000  .. 
1,500,000-4,999,999 

>5,000,000  

0^99  

500-9,999  

10,000-99,999  

100,000-499,999  

>500,000  


Number 
ot  sam- 
pling 
periods 


Plant-ttased 


Number  of 
monitoring  lo- 
cations per 
plant ' 


Number  of  monitoring  locations  per 
system 


Based  on  me- 
dian numt)er  of 
plants  per 
system  2 


2 
2 
2 
8 
8 
16 
16 

32 

2 
2 
8 
6 


Based  on  mean 

number  of  plants 

per  system  2 


I/-5. 

fiom 


3 
3 
3 
t6 
18 
27 
24 

46 

2 

4 

9 

20 


Population-based 


Number  of  moni- 
toring locations 
per  system  ^ 


2 

.    2 

4 

8 

12 

16 

24 

32 

40 

48 

2 

2 

6 

8 

12 


tfie  number  of  locations  per  plant  multiplied  by  number  of  plants  per  system  (Table  V-8). 


.—Comparison  of  Routine  Monitoring  Locations  per  System  Under  Stage  2B  for  Plant-Based 

AND  Population-Based  Approaches 


Population  size  category 


0-499  

500-4,999  ....' 

5.000-9,999  

10,000-24,999  

25.000-49.999 

50,000-99,999  

100,000-499.999  

500,000-1,499,000  .. 
1,500,000-4,999,999 

>5,000,000  

0-499  

500-9,999  

10,000-99,999  

100,000-499,999  

>500,000  


Frequency 

of 
monitoring 


Plant-based 


Number  of 
monitoring  lo- 
cations per 
plant  ^ 


Number  of  monitoring  locations  per 
system 


1 
4 
4 
4 
4 
4 
4 


1 
1 
4 

4 


1 
2 
2 
4 

4 
4 
4 


1 
2 
2 
2 


Based  on  me- 
dian number  of 
plants  per 
system  2 


\-5. 


1 
2 
2 

4 
4 
8 
8 

16 

1 
2 
8 
6 


Based  on  mean 

number  of  plants 

per  system  2 


1 
3 
3 
8 
9 
14 
12 

23 

1 

4 

9 

20 


Population-based 


Number  of  moni- 
toring locations 
per  system  3 


2 
2 
2 

4 

6 

8 
12 
16* 
20 
24 

2 

2 

4 

6 

8 


fr(  m  the  number  of  locations  per  plant  multiplied  by  number  of  plants  per  system  (Table  V-8). 
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Under  the  population-based 
approach,  the  number  of  required 
sampling  locations  for  systems  of 
different  size  and  source  water  type 
approximates  the  number  of  sampling 
locations  that  would  be  required  for  the 
majority  of  systems  under  the  plant- 
based  approach.  However,  systems  in 
the  tail  ends  of  the  distribution  of 
number  of  plants  per  system  would  be 
required  to  take  more  or  fewer  samples 
than  under  the  plant-based  approach. 
EPA  used  the  median  number  of  plants 
in  a  given  size  category  as  the  primary 
basis  for  establishing  the  number  of 
monitoring  locations  for  the  population- 
based  approach. 

EPA  adjusted  the  number  of  sampling 
locations  for  systems  in  population  sizes 
25,000  to  49,999, 100,000-499,999,  and 
greater  than  1,500,000  to  provide  a  more 
even  upward  trend  in  proportion  to 
population  increase.  Consistent  with  the 
plant-based  approach,  ground  water 
systems  serving  10,000  people  or  greater 
would  be  required  to  sample  at 
approximately  V3  to  V2  the  frequency 
required  for  surface  water  systems 
under  the  population-based  approach. 

EPA  suggests  that  the  monitoring 
frequencies  for  the  IDSE  and  Stage  2B 
compliance  proposed  for  consecutive 
systems  that  purchase  all  of  their 
finished  water  year-round  (as  presented 
in  Tables  V-4  and  V-6)  are  appropriate 
for  all  systems  if  a  population-based 
approach  were  used  in  lieu  of  a  plant- 
based  approach  in  the  final  rule.  EPA 
believes  that  the  population-based 
approach  would  ensure  more  equal  and 
rational  monitoring  requirements  among 
systems  serving  similar  populations 
than  the  plant-based  approach  does, 
while  providing  generally  improved 
representation  of  DBP  occurrence 
throughout  the  distribution  system. 
Such  an  approach  would  simplify 
implementation  and  reduce 
transactional  costs  to  States  by 
facilitating  determination  of  the  number 
of  sampling  locations. 

To  further  evaluate  the  potential 
implications  of  monitoring  under  the 
population-based  approach,  EPA  has 


prepared  an  economic  analysis 
adcfressing  monitoring  impacts  using 
the  population-based  approach 
[Economic  Analysis  for  the  Stage  2 
DBPR,  EPA  2003i}  and  guidance  on  how 
plant-based  monitoring  requirements 
woiild  be  affected  if  a  population-based 
approach  were  used  instead  {Draft  IDSE 
Guidance  Manual.  EPA  2003j). 

EPA  requests  comments  on  alternative 
DBP  monitoring  requirements  that  are 
population-based  versus  plant-based; 
specifically  on  the  merits  of  a 
population-based  monitoring  approach 
for  all  systems  for  the  purpose  of 
addressing  the  issues  raised  in  this 
section.  Specifically: 
— Should  alternative  system  size 

categories  be  specified  under  the 

suggested  population-based 

approach? 
— What  potential  issues  might  be  unique 

for  a  population-based  monitoring 

approach  and  how  might  they  be 

addressed? 
— Should  alternative  niunbers  of 

monitoring  locations  or  frequencies  be 

required  in  the  IDSE  or  for  Stage  2B 

monitoring? 
— Are  reduced  monitoring  requirements 

adequate  to  ensure  continued 

protection  relative  to  the  MCL? 
— What  are  the  transition  costs  and 

issues  associated  with  moving  from  a 

plant-based  to  a  population  based 

approach  and  how  might  they  be 

addressed? 

/.  Compliance  Schedules 
1.  What  is  EPA  Proposing? 

Today's  proposed  rule  establishes 
compliance  deadlines  for  public  water 
systems  to  implement  the  requirements 
in  this  rulemaking.  EPA  is  proposing  a 
phased  strategy  for  MCLs  and 
simultaneous  compliance  with  the 
LT2ESWTR  consistent  with  the 
recommendation  of  the  M-DBP 
Advisory  Committee  and  to  comply 
with  SDWA  requirements  for  risk 
balancing.  Central  to  the  determination 
of  these  deadlines  is  the  principle  of 
simultaneous  compliance  between  the 

Figure  V-2.  Schedule  Examples 


Stage  2  DBPR  and  the  LT2ESWTR, 
which  will  ensiuB  continued  microbial 
protection  as  systems  implement 
changes  to  decrease  DBP  levels  and 
minimize  risk-risk  tradeoffs. 

IDSE  schedule.  Subpart  H  and  ground 
water  systems  covered  by  today's 
proposed  rule  that  serve  a  population  of 
10,000  or  more  must  submit  the  results 
of  their  IDSE  to  the  primacy  agency  two 
years  after  rule  promulgation.  In 
addition,  wholesale  or  consecutive 
systems  serving  fewer  than  10,000  that 
are  part  of  a  combined  distribution 
system  with  at  least  one  system  serving 
>1 0,000  must  meet  this  same  schedule. 
These  systems  must  begin  IDSE 
monitoring  early  enou^  to  collect  and 
analyze  1 2  months  of  data  and  prepare 
an  IDSE  report,  which  includes 
recommendations  for  Stage  2B 
monitoring  locations  (see  section  V.H). 
Subpart  H  and  ground  water  systems 
covered  by  today's  proposed  rule  that 
serve  a  population  of  fewer  than  10,000 
(except  those  noted  before)  must  submit 
the  results  of  their  IDSE  to  the  primacy 
agency  four  years  after  rule 
promulgation.  These  systems  must 
begin  IDSE  monitoring  early  enough  to 
collect  and  analyze  the  data  and  prepare 
the  IDSE  report. 

Stage  2A  schedule.  All  systems  must 
comply  with  the  Stage  2A  MCLs  for 
TTHM  and  HAAS  tlu«e  years  after  rule 
promulgation. 

Stage  2B  schedule.  Systems  required 
to  submit  an  IDSE  report  due  two  years 
after  the  rule  is  promulgated  must 
comply  with  Stage  2B  six  years  after 
rule  promulgation.  Subpart  H  systems 
required  to  submit  IDSE  reports  four 
years  after  rule  promulgation  and 
required  to  do  Cryptosporidium 
monitoring  under  the  LT2ESWTR  must 
comply  with  Stage  2B  8.5  years  after 
rule  promulgation.  Small  systems  not 
required  to  Cryptosporidium  monitoring 
must  be  in  compliance  with  Stage  2B 
7.5  years  after  rule  promulgation.  Figure 
V-2  contains  several  examples  of  how 
to  determine  IDSE  and  Stage  2B 
compliance  dates. 


—Wholesale  system  (pop.  64,000)  with  three  consecutive  systems  (pops.  21,000;  15,000;  5,000):  K  • 

— IDSE  report  due  for  all  systems  two  years  after  promulgation  since  wholesale  system  serves  at  least  10,000 
— Stage  2B  compliance  beginning  six  years  after  promulgation  for  all  systems 
—Wholesale  systerri  (pop.  4,000)  with  three  consecutive  systems  (pops.  21 ,000;  5,000;  5,000): 

— IDSE  report  due  for  all  systems  two  years  after  promulgation  since  one  consecutive  system  in  combined  distribution  system  serves  at 

least  10,000 
— Stage  2B  compliance  beginning  six  years  after  promulgation  for  all  systems 
—Wholesale  system  (pop.  4,000)  with  three  consecutive  systems  (pops.  8,000;  5,000;  5,000): 

—IDSE  report  due  for  all  systems  four  years  after  promulgation  since  no  system  in  combined  distribution  system  exceeds  10,000  (even 

though  total  population  exceeds  10,000) 
—Stage  2B  compliance  beginning  7.5  years  after  promulgation  if  no  Cryptosporidium  monitoring  under  the  LT2ESWTR  is  required  or  be- 
ginning 8.5  years  after  promulgation  if  Cryptosporidium  monitoring  under  the  LT2ESWTR  is  required 
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2.  How  Did  El'A  Develop  This  Proposal? 

EPA  is  pro{  osing  provisions  for 
simultaneous  rule  compliance  with  the 
LT2ESWTR  t(  i  maintain  a  balance 
between  DBP  land  microbial  risks. 
Simultaneousj  compliance  was 
mandated  by '  he  1996  SDWA 
Amendments  which  require  that  EPA 
"minimize  th(  overall  risk  of  adverse 
health  effects  Dy  balancing  the  risk  from 
the  contamina  nt  and  the  risk  from  other 
contaminants,  the  concentrations  of 
which  may  be  affected  by  the  use  of  a 
treatment  tech  nique  or  process  that 
would  be  employed  to  attain  the 
maximum  con  taminant  level"  (Sec. 
1412(b)(5)(B)(i)). 

If  systems  w  ere  required  to  comply 
with  the  Stage  2  DBPR  prior  to  the 
LT2ESWTR,  s;  'stems  could  lower  their 
disinfectant  d(  se  or  switch  to  a  less 
effective  disin  ectant  in  an  attempt  to 
decrease  DBP  evels.  This  practice  could 
leave  segment;  of  the  population 
exposed  to  gre  iter  microbial  risks. 
Therefore,  sim  iltaneous  compliance 
was  a  consensi  is  recommendation  of  the 
Stage  2  M-DBP  Advisory  Committee  to 
ensure  that  sys  tems  would  not 
compromise  m  icrobial  protection  while 
attempting  to  r  leet  more  stringent  DBP 
requirements. 

The  Advisor  r  Committee  supported 
the  hiitial  Disti  ibution  System 
Evaluation,  as  i  liscussed  in  section  V.H. 
and  EPA  is  pro  josing  an  IDSE  schedule 
consistent  witli  the  Advisory 
Committee's  re:ommendations,  in 
which  systems  are  required  to  submit 
their  IDSE  repo  rts  to  the  State  either  two 
or  to  four  years  following  rule 
promulgation. '  'he  Advisory  Committee 
recommended  l  his  to  allow  enough  time 
for  the  State  to  -eview  (and  revise,  if 
necessary)  systems'  recommendations 
for  Stage  2B  mc  nitoring  locations  and  to 
allow  systems  t  u-ee  years  after 
completion  of  t  le  State  review  to 
comply  with  St  »ge  2B  MCLs  as  LRAAs 
at  Stage  2B  mor  itoring  locations. 
This  schedul(  i  requires  systems 
serving  >10,00G  people  and  smaller 
wholesale  and  ( onsecutive  systems  that 
are  part  of  a  coi  ibined  distribution 
system  that  inc  udes  at  least  one  system 
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serving  >1 0,000  to  complete  IDSE 
monitoring  and  prepare  and  submit  the 
IDSE  report  two  years  after  the  rule  is 
finalized.  This  requirement  for 
wholesale  systems  and  consecutive 
systems  serving  fewer  than  10,000  that 
are  part  of  a  combined  distribution 
system  with  at  least  one  system  serving 
at  least  10,000  to  conduct  an  "early 
IDSE"  allows  the  wholesale  system  to  be 
aware  of  compliance  challenges  facing 
the  consecutive  system  and  to 
implement  treatment  plant  capital  and 
operational  improvements  as  necessary 
to  ensure  compliance.  The  Advisory 
Committee  and  EPA  both  recognized 
that  DBPs,  once  formed,  are  difficuh  to 
remove  and  are  generally  best  addressed 
by  treatment  plant  improvements. 
While  this  schedule  allows  for 
systems  to  have  the  three  years  to 
comply  with  Stage  2B  following  State 
review  of  the  IDSE  report,  it  begins  prior 
to  States  being  required  to  obtain 
primacy  to  implement  the  IDSE.  States 
have  two  years  from  promulgation  to 
adopt  and  implement  new  regulations 
and  may  request  a  two  year  extension. 
While  EPA  is  preparing  to  support 
implementation  of  those  IDSE 
requirements  that  must  be  completed 
prior  to  States  achieving  primacy, 
several  States  have  expressed  concern 
about  EPA  providing  guidance  and 
reviewing  reports  from  systems  that  the 
State  has  permitted,  inspected,  and 
worked  with  for  a  long  time.  These 
States  believe  that  their  familiarity  with 
the  systems  enables  them  to  make  the 
best  decisions  to  implement  the  rule 
and  protect  public  health. 

As  specific  rule  requirements  were 
developed  and  implementation 
schedules  and  resource  burdens 
determined.  States  also  expressed 
concerns  about  the  challenges  that  early 
implementation  posed.  In  response  to 
these  concerns,  EPA  has  developed 
several  ahematives  to  the  IDSE  schedule 
and  provisions  that  may  meet  the  goals 
of  the  IDSE,  but  allow  for  greater  State 
involvement,  lower  implementation 
burden,  and  no  delay  of  the  public 
health  protection  assiu-ed  by  compliance 
with  Stage  2B. 


The  first,  the  "Alternative  EDSE" 
option,  would  delay  the  schedule  for 
each  IDSE  requirement  for  two  years. 
Since  the  compliance  date  for  Stage  2B 
would  not  be  delayed,  systems  would 
need  to  implement  changes  necessary 
for  compliance  on  a  much  shorter 
schedule. 

The  second,  the  "Concurrent 
Compliance  Monitoring"  option,  would 
eliminate  the  IDSE  but  require 
compliance  monitoring  at  an  increased 
number  of  sites  during  the  first  year  of 
compliance  monitoring  as  a  way  to 
identify  sites  with  high  DBP  levels.  This 
option  would  reduce  government 
oversight  and  management  and,  as  with 
other  rules,  leave  compliance 
determinations  and  preparations  to 
individual  systems  (with  guidance 
available  from  States).  In  addition  to 
compliance  monitoring  at  Stage  1  DBPR 
compliance  monitoring  sites  during  the 
first  year  under  Stage  2B,  systems  would 
also  monitor  at  additional  compliance 
monitoring  sites  equal  in  number  to  the 
IDSE  requfrement  and  selected  using  the 
same  criteria  that  systems  use  to  select 
IDSE  monitoring  sites.  Following  one 
year  of  concurrent  compliance 
monitoring,  the  system  would  select 
routine  Stage  2B  compliance  monitoring 
locations  using  a  protocol  similar  to  the 
one  used  to  recommend  Stage  2B 
compliance  monitoring  locations  in  the 
IDSE  report. 

Neither  alternative  would  extend  the 
compliance  dates  for  either  Stage  2A  or 
Stage  2B.  As  with  the  proposed  EDSE, 
systems  would  be  eligible  for  the  40/30 
certification  approach  if  all  TTHM  and 
HAAS  compliance  monitoring  results  in 
the  two  years  prior  to  the  effective  date 
were  below  0.040  mg/L  and  0.030  mg/ 
L,  respectively.  States  would  be  able  to 
grant  very  small  system  waivers  to 
systems  serving  <500  with  a  State 
finding  that  Stage  1  DBPR  compliance 
monitoring  locations  sites  are  adequate 
to  represent  both  high  TTHM  and  high 
HAAS  concentrations.  Table  V-11 
contains  a  comparison  of  the  proposed 
IDSE  schedule  and  the  schedules  for  the 
alternatives. 
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Table  V-11.— CotuiPARisoN  of  IDSE  and  IDSE  Alternative  Schedules 

[Dates  in  italics  are  not  in  today's  proposed  rule,  but  reflect  EPA's  recommendation  and  guidance] 


Requirement ' 

Today's  proposal 

"Altemative  IDSE" 
option 

"ConcunBnt  compliance  monitoring"  option 

IDSE  start  date  for  systems  >10.000 

0.5  years  after  2.5  years  after 
publication.                      publication 

2.5  years  after  4.5  years  after 
publication.                       publication 

2  years  after    .               4  years  after 
publication.                      publication 

4  years  after                   6  years  after 
publication.                      put>lication 

3  years  after                   5  years  after 
publication.                      publication 

4.5  years  after  publi-       6.5  years  after  publi- , 

cation.                             cation 
6  years  after  publication  2 
7.5  years  after  publication  if  system  is  not  requir 
years  after  publication  if  system  required  1 

Requirement  is  for  system  to  conduct  concur- 

IDSE start  date  for  systems  <1 0,000 

rent     compliance     monitoring     (generally 

IDSE  reoort  due  for  systems  >10  000  

equal  to  numt>er  of  samples  required  under 

IDSE  report  due  for  systems  <10.000  

Stage  1  plus  numt>er  under  IDSE)  during 

State  review  of  IDSE  report  complete  for  sys- 
tems >1 0,000. 

State  review  of  IDSE  report  complete  for  sys- 
tems <1 0,000. 

Stage  2B  compliance  for  systems  >1 0,000  

Stage  2B  compliance  for  systems  <10,000  

first  year  of  compliance  monitoring.  Based 
on  results  in  first  year,  system  would  iden- 
tify routine  compliance  monitoring  locations 
using  a  procedure  similar  to  tfiat  in  IDSE 
report  and  t)egin  routine  monitoring. 

ed  to  conduct  Cryptosporidium  monitoring;  8.5 
0  conduct  Cryptosporidium  monitoring  2 

^  Systems  serving  >1 0,000  also  include  wfiolesale  systems  and  consecutive  systems  serving  <1 0,000  tfiat  are  part  of  a  combined  distribution 
system  in  wfiicti  at  least  one  system  serves  >1 0,000. 


2  State  may  grant  up  to  two  additional  years  for  capital  improvements  necessary  to  comply. 


3.  Request  for  Comments 

EPA  requests  comments  on  today's 

proposed  compliance  schedules. 

Specifically: 

— Should  EPA  promulgate  an  altemative 
approach  to  the  IDSE  recommended 
in  section  V.H.  that  achieves  the  same 
goal  of  identifying  Stage  2B 
compliance  monitoring  locations  and 
does  not  delay  compliance  with  Stage 
2B  MCLs,  but  allows  for  the  States  to 
receive  primacy  and  be  more  involved 
in  IDSE  implementation?  Do  either 
the  "Altemative  IDSE"  option  or  the 
"Concurrent  Compliance  Monitoring" ' 
option  achieve  this  goal?  Does  one 
achieve  the  goal  better  than  the  other? 
Why?  Are  there  either  changes  to 
these  alternatives  or  other  alternatives 
not  presented  that  achieve  this  goal? 

— Should  EPA  allow  small  consecutive 
systems  to  meet  Stage  2B  compliance 
deadlines  corresponding  to  their  size 
(and  later  than  the  deadlines  for  their 
wholesale  system)  provided  they 
complete  their  IDSE  on  the  same 
schedule  as  the  wholesale  system  and 
provided  their  water  quality  does  net 
affect  the  water  quality  of  any  other 
system? 

K.  Public  Notice  Requirements 

1.  What  is  EPA  Proposing? 

SDWA  section  1414(c)  requires  PWSs 
to  provide  notice  to  thefr  customers  for 
certain  violations  or  in  other 
circumstances.  EPA's  public  notification 
rule  was  published  on  May  4.  2000  (6S 
FR  2S982),  and  is  codified  at  40  CFTl 
141.201-141.210  (Subpart  Q).  Today's 
proposal  does  not  alter  the  existing 
TTHM  and  HAAS  health  effects 
language  that  is  required  in  most  public 


notices  under  Subpart  Q.  Because  of  the 
uncertainties  in  the  health  data 
discussed  in  section  III  of  today's 
document,  EPA  is  not  proposing  to 
include  information  about  reproductive 
and  developmental  health  effects  in  ^ 
public  notices  at  this  time. 

2.  Request  for  Comments 

EPA  requests  comment  on  the 
proposed  public  notification 
requirements,  including  whether 
information  about  the  possible 
reproductive  or  fetal  development 
effects  that  may  be  associated  with  high 
levels  of  DBPs  should  be  provided. 

L.  Variances  and  Exemptions 

States  may  grant  variances  in 
accordance  with  sections  1415(a)  and 
1415(e)  of  the  SDWA  and  EPA's 
regulations.  States  may  grant 
exemptions  in  accordance  with  section 
1416  of  the  SDWA  and  EPA's 
regulations. 

1.  Variances 

The  SDWA  provides  for  two  types  of 
variances — general  variances  and  small 
system  variances.  Under  section 
141S(a)(l)(A)  of  the  SDWA,  a  State  that 
has  primary  enforcement  responsibility 
(primacy),  or  EPA  as  the  primacy 
agency,  may  grant  general  variances 
from  MCLs  to  those  public  water 
systems  of  any  size  that  cannot  comply 
with  the  MCLs  because  of 
characteristics  of  the  water  sources.  A 
variance  may  be  issued  to  a  system  on 
condition  that  the  system  install  the  best 
technology,  treatment  techniques,  or 
other  means  that  EPA  finds  available 
and  based  upon  an  evaluation 
satisfactory  to  the  State  that  indicates 
that  altemative  so\u"ces  of  water  are  not 


reasonably  available  to  the  system.  At 
the  time  this  type  of  variance  is  granted, 
the  State  must  prescribe  a  compliance 
schedule  and  may  require  the  system  to 
implement  additional  control  measures. 
Furthermore,  before  EPA  or  the  State 
may  grant  a  general  variance,  it  must 
find  that  the  variance  will  not  result  in 
an  unreasonable  risk  to  health  to  the 
public  served  by  the  public  water 
system.  In  this  proposed  rule,  EPA  is 
specifying  BATs  for  general  variances 
under  section  1415(a)  (see  section  V.F). 

Section  1415(e)  authorizes  the 
primacy  agency  to  issue  variances  to 
small  public  water  systems  (those 
serving  fewer  than  10,000  people)  where 
the  primacy  agent  determines  (1)  that 
the  system  cannot  afford  to  comply  with 
an  MCL  or  treatment  technique  and  (2) 
that  the  terms  of  the  variances  will 
ensure  adequate  protection  of  human 
health  (63  FR  1943-57;  USEPA  1998d). 
These  variances  may  only  be  granted 
where  EPA  has  determined  that  there  is 
no  affordable  compliance  technology 
and  has  identified  a  small  system 
variance  technology  under  section 
1412(b)(15)  for  the  contaminant,  system 
size  and  source  water  quality  in 
question.  As  discussed  below,  small 
system  variances  under  section  1415(e) 
are  not  available  because  EPA  has 
determined  that  affordable  compliance 
technologies  are  available. 

The  1996  Amendments  to  the  SDWA 
identify  three  categories  of  small  public 
water  systems  that  need  to  be  addressed: 
(1)  Those  serving  a  population  of  3301- 
10,000:  (2)  those  serving  a  population  of 
500-3300;  and  (3)  those  serving  a 
population  of  25-499.  The  SDWA 
requires  EPA  to  make  determinations  of 
available  compliance  technologies  and, 
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if  needed,  variance  technologies  for 
each  size  catagory.  A  compliance 
technology  is  a  technology  that  is 
affordable  anp  that  achieves  compliance 
with  the  MCD,  and/or  treatment 
technique.  C(  mpliance  technologies  can 
include  poini  -of-entry  or  point-of-use 
treatment  uni  ts.  Variance  technologies 
are  only  spec  fied  for  those  system  siz^ 
source  water  quality  combinations  for 
which  there  a  re  no  listed  compliance 
technologies 


Table  V-12, 


Switching  fo 
Chlorine  dioxjde 

UV  

Ozone  (not 

Micro-filtratioii/Uttra 

GAC20^ 

GAC20  +  Ad\<anced 

Membranes 


'ftr 


(Ml 


'Based  on 
2  Italicized 


EPA  has  completed  an  analysis  of  the 
affordability  of  DBP  control 
technologies  for  each  of  the  three  size 
categories.  Based  on  this  emalysis, 
multiple  affordable  compliance 
technologies  were  found  for  each  of  the 
three  system  sizes  (USEPA  20031)  and 
therefore  variance  technologies  were  not 
identified  for  any  of  the  three  size 
categories.  The  analysis  was  consistent 
with  the  methodology  used  in  the 
document  "National-Level  Affordability 
Criteria  Under  the  1996  Amendments  to 


the  Safe  Drinking  Water  Act"  (USEPA 
1998g)  and  the  "Variance  Technology 
Findings  for  Contaminants  Regulated 
Before  1996"  (USEPA  1998h). 

2.  What  Are  the  Affordable  Treatment 
Technologies  for  Small  Systems? 

The  treatment  trains  considered  and 
predicted  to  be  used  in  EPA's 
compliance  forecast  for  systems  serving 
under  10,000  people,  are  listed  in  Table 
V-12. 


—Technologies  Considered  and  Predicted  To  Be  Used  in  Compliance  Technology  Forecast  for 

Small  Systems  ^ 


SW  water  plants 


(^hloramines  as  a  residual  disinfectant 

(Not  for  systems  serving  fewer  than  100  people) 


systems  sending  fewer  than  100  people) 
■     Filtration' 


disinfectants 

icro-FiltrationAJItra-Flltration  +  Nanofiltration) 


GW  water  plants 


Switching  to  chloramines  as  a  residual  disinfectant 

UV 

Ozone  (not  for  systems  serving  fewer  than  100  people)'^ 

GAC20' 

Nanofiltration' 


ex  libits  6,8a  and  6  8b  in  Economic  Analysis  for  the  proposed  Stage  2  DBPR  (USEPA  20031) 
tecjinologies  are  those  predicted  to  be  used  in  the  compliance  forecast. 


The  househ  )ld  costs  for  these 
technologies  v  rere  compared  against  the 
national-level  affordability  criteria  to 
determine  the  affordable  treatment 
technologies. '  'he  Agency's  nationed- 
level  affordabi  ity  criteria  were 
published  in  t  le  August  6,  1998  Federal 
Register  (USE  'A  1998g).  In  this 
document,  EP  ^  discussed  the  procediue 
for  affordable  1  reatment  technology 
determination; ;  for  the  contaminants 
regulated  befoi  e  1996. 

The  foUowii  g  section  provides  a 
description  of  low  EPA  derived  the 
national-level  iffordability  criteria 
petiinent  to  th  s  rule.  First,  EPA 
calculated  an  '  affordability  threshold" 
(i.e.,  the  total  e  nnual  household  water 
bill  that  woulc  be  considered 
affordable).  Th?  total  annual  water  bill 
includes  costs  issociated  with  water 
treatment,  watdr  distribution,  and 
operation  of  th  3  water  system.  In 
developing  the  threshold  of  2.5% 
median  housel  old  income,  EPA 
considered  the  percentage  of  median 
household  incc  me  spent  by  an  average 
household  on  ( omparable  goods  and 
services  and  or  cost  comparisons  with 
other  risk  redui  :tion  activities  for 
drinking  water  such  as  households 


purchasing  bottled  water  or  a  home 
treatment  device.  The  complete 
rationale  for  EPA's  selection  of  2.5%  as 
the  affordability  threshold  is  described 
in  "Variance  Technology  Findings  for 
Contaminants  Regulated  Before  1996" 
(USEPA  1998h). 

The  Variance  Technology  Findings 
document  also  describes  the  derivation 
of  the  baselines  for  median  household 
income,  annual  water  bills,  and  annual 
household  consumption.  Data  from  the 
Community  Water  System  Survey 
(CWSS)  were  used  to  derive  the  annual 
water  bills  and  annual  water  usage 
values  for  each  of  the  three  small  system 
size  categories.  The  data  on  zip  codes 
were  used  with  the  1990  Census  data  on 
median  household  income  to  develop 
the  median  household  income  values 
for  each  of  the  three  small-system  size 
categories.  The  median  household- 
income  values  used  for  the  affordable 
technology  determinations  are  not  based 
on  the  national  median  income.  The 
value  for  each  size  category  is  a  national 
median  income  for  communities  served 
by  small  water  systems  within  that 
range.  Table  V-13  presents  the  baseline 
values  for  each  of  the  three  small-system 
size  categories.  Annual  water  bills  are 


based  on  1995  estimates  (USEPA  1998h) 
and  adjusted  upward  for  anticipated 
costs  attributed  to  new  drinking  water 
regulations  since  1995,  i.e.,  the  lESWTR, 
Stage  1  DBPR,  Filter  Backwash 
Recycling  Rule,  Arsenic  Rule, 
LTIESWTR,  Public  Notification  Rule, 
and  Consumer  Confidence  Rule.' 
Median  household  income  estimates  are 
based  on  estimates  made  in  1995 
(USEPA  1998h)  and  adjusted  upward 
for  inflation  to  represent  2000  incomes 
(USEPA  20031). 


'  EPA  is  currently  receiving  input  from  a  National 
Drinking  Water  Advisory  Council  (NDWAC).  This 
process  is  expected  to  conclude  in  the  fall  of  2003 
with  a  report  that  will  be  sent  by  the  NDWAC.  EPA 
has  also  received  a  report  from  the  Science 
Advisory  Board's  Environmental  Economics 
Advisory  Committee  on  its  review  of  the  national- 
level  affordability  criteria  (USEPA  2002c).  One  of 
the  charges  given  to  both  groups  was  to  evaluate  the 
process  used  by  EPA  to  adjust  the  baseline  water 
bills  to  account  for  costs  attributable  to  regulations 
promulgated  after  1996.  Because  the  Stage  2  DBPR 
affordability  analysis  is  being  conducted  before  EPA 
can  complete  a  comprehensive  reassessment  of 
affordability,  today's  estimate  for  the  increase  to  the 
average  water  bill  to  account  for  regulations  after 
1996  reflects  existing  Agency  affordability  criteria 
and  methodology.  This  estimate  may  change  in  the 
future. 
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Table  V-1  3.— Baseline  Values  for  Small  Systems  Categories  and  Available  Expenditure  Margin  for 

Affordable  Technology  Determinations 


System  size  category  (pop.  served) 


Annual  HH 
consumption 
(1000  gallons/ 

yr) 


Median 
HH  in- 
come ($) 


2.5%  me- 
dian HH 
income(s) 


Current  annual 

water  bills 

($^) 


Avallat>le  ex- 
penditure mar- 
gin (S/hh/year) 


25-500  

501-3,300  .... 
3,301-10,000 


72 
74 

77 


35,148 
30.893 
31,559 


878 
772 
789 


290 
230 

219 


588 
542 
570 


For  each  size  category,  the  threshold 
value  was  determined  by  multiplying 
the  median  household  income  by  2.5 
percent.  The  annual  household  water 
bills  were  subtracted  from  this  value  to 
obtain  the  available  expenditure  margin. 
Projected  treatment  costs  were 
compared  against  the  available 
expenditiue  margin  to  determine  if 
there  were  affordable  compliance 
technologies  for  each  size  category.  The 


available  expenditure  margin  for  the 
three  size  categories  is  presented  in 
Table  V-13. 

The  size  categories  specified  in 
SDWA  for  affordable  technology 
determinations  are  different  from  the 
size  ciitegories  typically  used  by  EPA  in 
the  Economic  Analysis.  A  weighted 
average  procedure  was  used  to  derive 
design  and  average  flows  for  the  25-500 
category  using  design  and  average  flows 


fix)m  the  25-100  and  101-500 
categories.  A  similar  approach  was  used 
to  derive  design  and  average  flows  from 
the  501-1000  and  1001-3300  categories 
for  the  501-3300  category.  The  Variance 
Technology  Findings  document  (USEPA 
1998h)  describes  this  procedure  in  more 
detail.  Table  V-14a  lists  the  design  and 
average  flows  for  the  three  size 
categories. 


Table  V-1  4a.— Design  and  Average  Daily  Flows  Used  for  Affordable  Technology  Determinations 

System  size  category  (population  served) 

Design  flow 
(mgd) 

Average  flow 
(mgd) 

25-500 • .[ " '• • 

0.058 
0.50 
J. 8 

0.015 

501-3  300                    

0.17 

3  301-10  000 

0.70 

Capital  and  operating  and 
maintenance  costs  were  derived  for  each 
treatment  technology  used  in  the 
compliance  forecast  for  small  systems 
using  the  flows  listed  previously  and 
the  cost  equations  in  the  Technology 
and  Cost  Document  (USEPA  2003k). 
Capital  costs  were  amortized  using  the 
7  percent  interest  rate  preferred  by 
Office  of  Management  and  Budget 
(OMB)  for  benefit-cost  analyses  of 
government  programs  and  regulations 
rather  than  a  3  percent  interest  rate. 

The  aimual  system  treatment  cost  in 
dollars  per  year  was  converted  into  a 
rate  increase  using  the  average  daily 
flow.  The  annual  water  consiunption 
values  listed  in  Table  V-13  were 
multiplied  by  1.15  to  account  for  water 
lost  due  to  leaks.  Since  the  water  lost  to 
leaks  is  not  billed,  the  water  bills  for  the 
actual  water  used  were  adjusted  to  cover 
this  lost  water  by  increasing  the 
household  consumption.  The  rate 
increase  in  dollars  per  thousand  gallons 
used  was  multiplied  by  the  adjusted 
annual  consumption  to  determine  the 
annual  cost  increase  for  the  household 
for  each  treatment  technology. 

With  very  few  exceptions,  the 
household  costs  for  all  predicted 
compliance  technologies  in  Table  V-12 
are  below  the  available  expenditure 
margin.  The  only  technology  that  was 
predicted  to  be  used  in  the  compliance 


forecast  for  the  Stage  2  DBPR  and  that 
costs  slightly  more  than  the  available 
expenditure  margin  is  GAC20  (240  day 
carbon  replacement)  vtrith  advanced 
disinfectants  for  systems  serving  500 
people  or  fewer.  As  shown  in  the 
Economic  Analysis  (USEPA  2003i).  13 
systems  (less  than  1  percent)  among 
systems  serving  fewer  than  500  people 
are  predicted  to  use  GAC20  with 
advanced  disinfection  to  comply  with 
the  proposed  Stage  2  DBPR.  However, 
alternate  affordable  technologies  are 
available.  Thus,  EPA  believes  that 
compliance  by  these  systems  vdll  be 
affordable.  In  some  cases,  the 
compliance  data  for  these  systems  under 
the  Stage  2  DBPR  is  the  same  as  under 
the  Stage  1  DBPR  (because  many 
systems  serving  fewer  than  500  people 
vdll  have  the  same  single  sampling  site 
under  both  rules);  these  systems  will 
have  edready  installed  the  necessary 
compliance  technology  to  comply  with 
the  Stage  1  DBPR.  It  is  also  possible  that 
less  costly  technologies  such  as  those 
for  which  percentage  use  caps  were  set 
in  the  decision  tree  may  actually  be 
used  to  achieve  compliance  (e.g., 
chloramines,  UV). 

As  shown  in  Table  V-14b,  the  cost 
model  (USEPA  20031)  predicts  that 
households  served  by  very  small 
systems  will  experience  household  cost 
increases  greater  than  the  available 


expenditure  margins  as  a  residt  of 
adding  advanced  technology  for  the 
Stage  2  DBPR.  This  prediction  is 
probably  overestimated  because  small 
systems  have  other  compliance 
alternatives  available  to  them  besides 
adding  treatment.  For  example,  some  of 
these  systems  ciuxently  may  be  operated 
on  a  part-time  basis;  therefore,  they  may 
be  able  to  modify  the  current 
operational  schedule  or  use  excessive 
capacity  to  avoid  installing  a  costly 
technology  to  comply  with  the  Stage  2 
DBPR.  The  system  also  may  identify 
another  water  source  that  has  lower 
TTHM  and  HAAS  precursor  levels. 
Systems  that  can  identify  such  an   ■ 
alternate  water  source  may  not  have  to 
treat  that  new  source  water  as  intensely 
as  their  ciurent  source,  resulting  in 
lower  treatment  costs.  Systems  may 
elect  to  connect  to  a  neighboring  water 
system.  While  coimecting  to  another 
system  may  not  be  feasible  for  some 
remote  systems,  EPA  estimates  that 
more  than  22  percent  of  all  small  water 
systems  are  located  within  metropolitan 
regions  (USEPA  2000c)  where  distances 
between  neighboring  systems  will  not 
present  a  prohibitive  barrier.  More 
discussion  of  household  cost  increases 
is  presented  in  a  later  section  (Section 
VII)  and  the  Economic  Analysis  (USEPA 
20031). 
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able  V-14b:  Annual  Household  Cost  Increases  versos  Available  Expenditure  Margin  for 
louseholds  Served  by  Small  Systems  Adding  Treatment 


Systems  Si2» 
(population 
served)    I 


0-500 


501  -  3,300 


3.301 


Number  of 

Households  Served 

by  Plants  Adding 

Treatment 

(Percent  of  all 

Households  Subject 


42,355  (3.0%) 


156,044  (2.8%) 


221.110(3.0%) 


Mean 

Annual 

Household 

Cost 
Increase 


$184.55 


$47.74 
$33.21 


Mecfian 
Annual 

Household 
Cost 

Increase 


$189.59 


$38.48 


$13.30 


90th 

Percentite 

Annual 

Household 

Cost  Increase 


$189.59 


$152.41 


$96.18 


95th 

Percentile 

Annual 

Household 

Cost  Irnrease 


$409.40 


$215.85 


$186.72 


AvaSable 

Expenditure 

Margin 

($ft^h^T) 


$588 


$542 


$570 


Number  of 

HoushoWs  with 

Annual  Cost 

Inaeases  Greater 

then  the  Available 

Expenditure  Margin 


1,325 


Number  of  Plants 
with  Annual  Cost 
Increases  Greater 
than  the  Available 
Expenditure 
Margin 


22 


iH  may  not  to  total  add  due  to  independent  rounding.  Households  served  by  all  plants  will  be  higher  than 
iehoWs  served  by  plants  adding  treatment  because  an  entire  system  wHI  incur  costs  even  if  less  than  the  total 
iber  of  plants  for  that  system 

!  affordability  criteria  for  systems  serving  25  -  500  people  is  $588,  for  systems  serving  501  -  3.300  is  $542  and  for 
Items  serving  3.301  - 10.000  is  $570 


S<  lurce:  Economic  Analysis  (USEPA  20031)  exhibit  8.4c 


EPA  is  cum  sntly  reviewing  its 
national-level  affordability  criteria,  and 
has  solicited  r  scommendations  from 
both  the  NDW  AC  and  the  SAB  as  part 
of  this  review,  If  the  national-level 
affordability  criteria  are  revised  prior  to 
promulgation  bf  the  final  Stage  2  DBPR. 
EPA  may  reev  iluate  the  affordability  of 
the  identified  pmall  system  compliance 
technologies  Hased  on  the  revised 
criteria  and  miy  revise  its  determination 
of  whether  to  list  any  variance 
technologies  a^  a  result.  EPA  requests 
comment  on  tl^e  application  of  its 
affordability  criteria  in  this  rulemaking 
and  on  its  date  rmination  that  there  are 
affordable  small  system  compliance 
•  technologies  fc  ir  all  three  statutory  small 
system  size  cal  egories. 

M.  Requirements  for  Systems  To  Use 
Qualified  Opei  utors 

EPA  believe:  that  systems  that  must 
make  treatmen  t  changes  to  comply  with 
requirements  ti  >  reduce  microbiological 
risks  and  risks  from  disinfectants  and 
disinfection  byproducts  should  be 
operated  by  pe  sormel  who  are  qualified 
to  recognize  an  d  respond  to  problems. 
Subpart  H  syst  >ms  were  required  to  be 
operated  by  qu  ilified  operators  under 
the  SWTR  (40  CFR  141.70).  The  Stage  1 
DBPR  added  re  quirements  for  all 
disinfected  sys  ems  to  be  operated  by 
qualified  perso  inel  who  meet  the 
requirements  s  )ecified  by  the  State, 
which  may  difl  er  based  on  system  size 
and  type.  The  r  ule  alsarequired  that 
States  maintair  a  register  of  qualified 
operators  (40  CT?  141.130(c}).  While  the 
proposed  Stage  2  DBPR  requirements  do 
not  supercede  (  r  modify  the 
requirement  thi  it  disinfected  systems  be 
operated  by  qui  Jified  personnel,  the 
Stage  2  DBPR  n  (-emphasizes  the 
important  role  i  hat  qualified  operators 
play  in  deliveri  ag  safe  drinking  water  to 
the  public.  Stat  ;s  should  also  review 


and  modify,  as  required,  their 
qualification  standards  to  take  into 
account  new  technologies  {e.g., 
ultraviolet  (UV)  disinfection)  and  new 
compliance  requirements  (including 
simultaneous  compliance  and 
consecutive  system  requirements). 

N.  System  Reporting  and  Recordkeeping 
Requirements 

1 .  Confirmation  of  Applicable  Existing 
Requirements 

Today's  proposed  Stage  2  DBPR, 
consistent  with  the  current  system 
reporting  regulations  under  40  CFR 
141.131,  requires  public  water  systems 
to  report  monitoring  data  to  States 
within  ten  days  after  the  end  of  the 
compliance  period.  In  addition,  systems 
are  required  to  submit  the  data  required 
in  §  141.134.  These  data  are  required  to 
be  submitted  quarterly  for  any 
monitoring  conducted  quarterly  or  more 
frequently,  and  within  ten  days  of  the 
end  of  the  monitoring  period  for  less 
frequent  monitoring. 

2.  Summary  of  Additional  Reporting 
Requirements 

EPA  proposes  that  two  years  after  rule 
promulgation,  systems  serving  10,000  or 
more  people  (plus  consecutive  systems 
that  are  part  of  a  combined  distribution 
system  with  a  system  serving  at  least 
10,000)  be  required  to  report  the  results 
of  th^ir  IDSE  to  their  State,  unless  the 
State  has  waived  this  requirement  for 
systems  serving  fewer  than  500.  Systems 
are  also  required  to  report  to  the  State 
recommended  long-term  (Stage  2B) 
compliance  monitoring  sites  as  part  of 
the  IDSE  report.  While  the  IDSE  options 
discussed  in  section  V.J.  would  delay 
the  timing  of  this  requirement,  EPA 
believes  that  the  burden  would  not 
change. 

Begimiing  three  years  after  rule 
promulgation,  systems  must  report 


compliance  with  Stage  2A  MCLs  based 
on  LRAAs  (0.120  mg/L  TTHM  and  0.100 
mg/HAA5),  as  well  as  continue  to  report 
compliance  with  0.080  mg/L  TTHM  and 
0.060  mg/L  HAAS  as  RAAs.  Systems 
must  report  compliance  with  the  Stage 
2B  TTHM  and  HAAS  MCLs  (0.080  mg/ 
L  TTHM  and  0.060  mg/L  HAAS  as 
LRAAs)  according  to  the  compliance 
schedules  outlined  in  section  V.J.  of 
today's  proposal.  Reporting  for  DBP 
monitoring,  as  described  previously, 
will  remain  generally  consistent  with 
current  public  water  system  reporting 
requirements  (§  141.31  and  §  141.134); 
systems  will  be  required  to  calculate 
and  report  each  LRAA  (instead  of  the 
system's  RAA)  and  each  individual 
monitoring  result  (as  required  under  the 
Stage  1  DBPR).  Systems  will  also  be 
required  to  consult  with  the  State  about 
each  peak  excursion  event  no  later  than 
the  next  sanitary  siuvey  for  the  system, 
as  discussed  in  section  V.E. 

3.  Request  for  Comment 

EPA  requests  comment  on  all  system 
reporting  and  recordkeeping 
requirements. 

0.  Analytical  Method  Requirements 

1.  What  Is  EPA  Proposing  Today? 

The  Stage  2  DBPR  proposed  today 
does  not  add  any  new  disinfectants  or 
disinfection  byproducts  to  the  list  of 
contaminants  currently  covered  by 
MRDLs  or  MCLs.  However,  additional 
methods  have  become  available  since 
the  analytical  methods  in  the  Stage  1 
DBPR  were  promulgated  (USEPA 
1998c).  EPA  is  proposing  to  add  to  40 
CFR  141.131  one  method  for  chlorine 
dioxide  and  chlorite,  one  method  for 
HAAS  which  can  also  be  used  to 
analyze  for  the  regulated  contaminant 
dalapon,  three  methods  for  bromate, 
chlorite,  and  bromide,  one  method  for 
bromate  only,  and  one  method  for  total 
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organic  carbon  (TOC)  and  specific 
ultraviolet  absorbance  (SUVA).  One  of 
the  methods  that  is  ciurently  approved 
for  bromate,  chlorite,  and  bromide  can 
be  used  to  determine  chloride,  fluoride, 
nitrate,  nitrite,  orthophosphate,  and 
sulfate,  so  EPA  is  proposing  to  add  it  as 
an  approved  method  for  those 
contaminants  in  40  CFR  141.23  and  40 
CFR  143.4.  EPA  is  also  proposing  to  add 
the  HAAS  method  that  includes  dalapon 
to  40  CFR  141.24  for  dalapon 
compliance  monitoring. 

Several  of  the  methods  that  were 
promulgated  with  the  Stage  1  DBPR 


have  been  included  in  publications  that 
were  issued  after  December  1998.  EPA 
is  proposing  to  approve  the  use  of  the 
recently  published  versions  of  three 
methods  for  determining  free, 
combined,  and  total  chlorine  residuals, 
two  methods  for  total  chlorine  only,  one 
method  for  free  chlorine  only,  one 
method  for  chlorite  and  chlorine 
dioxide,  one  method  for  chlorine 
dioxide  only,  one  method  for  HAAS, 
three  methods  for  TOC  and  dissolved 
organic  carbon  (DOC),  and  one  method 
for  ultraviolet  absorption  at  2S4nm 
(UV254)-  EPA  is  proposing  to  update  the 


citation  for  one  method  for  bromate, 
chlorite,  and  bromide. 

EPA  is  also  proposing  to  standardize 
the  HAAS  sample  holding  times  and  the 
bromate  sample  preservation  procedure 
and  holding  time.  EPA  is  clarifying 
which  methods  are  approved  for 
magnesium  hardness  determinations  in 
40  CFR  141.131  and  40  CFR  141.135. 

Analytical  methods  that  are  proposed 
for  approval  or  for  which  changes  are 
proposed  in  today's  rule  are 
summarized  in  Table  V-15  and  are 
described  in  more  detail  later  in  this 
section. 


TABLE  V-15.— ANALYTICAL  Methods  ADDRESSED  IN  Today's  Proposed  Rule 

Analyte 

EPA  method 

Standard  method  > 

Other 

§141.23 
Fluoride                          _ 

300.1 
300.1 
300.1 
300.1 

.S,S?.3 

327.0 

552.12 

552.3 

300.1" 

317.0  Revision  2 

321,8" 

326.0 

300.13 

317.0  Revision  2 

326.0 

327.0 

300.1' 

317.0  Revision  2 

3260 

415.3 

415.3 
415.3 

300.1 
300.1 

4500-CID 

4500-CIF 

4500-CIG 

4500-CIE 

4500-CII 

4500-CIH 

45OO-CIO2  D 

45OO-CIO2E 

6251  B2 

\ 
45OO-CIO2E 

5310  B 
5310  C 
5310  D 
5910  B 

Nitrate 

Nitrite                

Orthnnhnsohate                                       

§141.24 

OdlSLDOn                                       .        

§141.131— Disinfectants 
Chlorinp  Ifrse  combined  totati        

(total) 

{free) 

Chlorine  Dioxide            

§141.131— Disinfection  Byproducts 
HAAS 

Bromate 

ASTM  D  6581-00 

■ 

nhlnritp  (monthtv  or  d3it\A                                     

ASTM  D  6581-00 

{daiM                                                              

\ 

§  1 41 . 1 31 —Other  parameters 

Bromifte                                            

ASTM  D  6581-00 

TOC/DOC 

UV,*.                                                      

i 

SUVA                                                   , 

§143.4 

Chloriflp                                                     

Sulfate  

I  EPA  is  proposing  to  cite  both  the  20th  edition  and  the  2003  On-Line  Version  of  Standard  Methods  for  the  Examination  of  Water  and  Waste 
Water  in  addition  to  the  currently  cited  19th  editions  for  £tll  methods  listed  in  this  column  with  the  exception  of  4500-CIO:  D  for  chlorine  dioxide 
which  Is  not  available  in  the  2003  On-Line  Version. 

-  EPA  is  proposing  to  change  the  sample  holding  time  to  14  days. 

'  EPA  is  proposing  to  update  the  citation.  , 

"  EPA  is  proposing  that  samples  be  preserved  with  50  mg  ethylenediamine/L  and  analyzed  within  28  days. 


2.  How  Was  This  Proposal  Developed? 

EPA  evaluated  the  performance  of  the 
new  methods  for  their  applicability  to 
compliance  monitoring.  The  primary 
piupose  of  this  evaluation  was  to 
determine  if  the  new  methods  provide 


data  of  comparable  or  better  quality  than 
the  methods  that  are  currently 
approved.  Methods  ciurently  approved 
for  DBPs  were  also  examined  to 
determine  applicability  to  other 
regulated  contaminants. 


EPA  reviewed  the  new  publications  of 
methods  bom  consensus  organizations 
such  as  Standard  Methods  and 
American  Society  for  Testing  and 
Materials  (ASTM).  As  a  result,  EPA 
identified  one  new  method  fitjm  ASTM 
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ti  ble 


E'A 


which  is  sui 
monitoring, 
the  newer  ediions 
did  not  chan^  e 
approved  iinqer 


3.  Which  Nev 
for  Approval? 


a.  EPA  Method 
dioxide  and 
to  add  a  new 
measiirement 
residuals  and 
concentration  i 
(USEPA  2 


tie: 


an  1 
aci 


2003(  [) 

spectrophotot  letric 

total  chlorine 

concentration 

unsparged  san  i 

concentration 

sparged  samp 

concentration 

subtracting  th 

from  the  total. 
The  pH  of 

unsparged) 

with  a  citric 

chromophore 
and  the  enzyn  e 
are  added.  Th< 
chlorite  in  the 
dioxide  which 
chromophore 
absorbance  at 
absorbance  of 
determined 
difference  in  a 
samples  and 
the  chlorite 
chlorite 

EPA  Method 
over  the  curr 
that  it  is  not 
interferences 
species  and  it 
The  single 
presented  in 
mg/L  for  chlorate 
for  chlorine  d 
limits  are  base< 
of  seven 
were  fortified 
of  chlorite  witi 
presence  of 
concentrations 
and  without 
The  standard 
concentration 


327.0  for  chlorine 
c  ilorite.  EPA  is  proposing 
1  nethod  for  the 
of  chlorine  dioxide 
daily  chlorite 
EPA  Method  327.0 
is  an  enzymatic/ 

method  in  which  a 
dioxide  plus  chlorite 
is  determined  in  an 
pie  and  the  chlorite 
is  determined  in  a 

The  chlorine  dioxide 
is  then  calculated  by 
chlorite  concentration 


.  replici  ites 


thi! 


Precision 

EPA  552.1  

EPA  552.2 

EPA  552.3  (MTBI ; 
EPA  552.3  (TAMI  \ 
SM  6251  B 
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for  compliance 
also  determined  that 
of  Standard  Methods 
the  individual  methods 
the  Stage  1  DBPR. 


Methods  Are  Proposed 


sp  ;c 


tie 
!  anl 


concentrations 


samples  (sparged  and 
blank  are  adjusted  to  6.0 
id/glycine  buffer.  The 
Jssamine  Green  B  (LGB) 
horseradish  peroxidase 
enzyme  reacts  with  the 
sample  to  form  chlorine 
then  reacts  with  the 
iGB  to  reduce  the 
I  »33nm  of  the  sample.  The 
he  samples  and  blank  are 
:trophotometrically.  The 
jsorbance  between  the 
blank  is  proportional  to 
total  chlorine  dioxide/ 
in  the  samples. 
327.0  offers  advantages 
approved  methods  in 

to  positive 
other  chlorine 
easier  to  use. 
la  moratory  detection  limits 
method  are  0.08-0.11 
and  0.04-0.16  mg/L 
ide.  The  detection 
on  the  analyses  of  sets 
of  reagent  water  that 
ith  low  concentrations 
and  without  the 

dioxide  and  low 
of  chlorine  dioxide  with 
presence  of  chlorite, 
deviation  of  the  mean 
each  set  of  samples 


er  tly ; 

su  3ject 

fiom  I 


the 


IdXK 


\nl 


chlorine  i 


ion 


was  calculated  and  multiplied  by  the 
student's  t-value  at  99%  confidence  and 
n-1  degrees  of  fi-eedom  (3.143  for  7 
replicates)  to  determine  the  detection 
limit.  The  accuracy  reported  in  the 
method  for  laboratory  fortified  blanks  at 
concentrations  of  0.2-1.0  mg/L  is  103- 
118  %  for  chlorite  and  102-124  %  for 
chlorine  dioxide  with  relative  standard 
deviations  between  2.9  and  16  %. 
Replicate  analyses  of  drinking  water 
samples  from  siuface  and  ground  water 
sources  fortified  at  concentrations  of 
approximately  1  and  2  mg/L  chlorite 
and  chlorine  dioxide  showed  average 
recoveries  of  91-110  %  with  relative 
standard  deviations  of  1-9  %. 

EPA  is  proposing  to  approve  EPA 
Method  327.0  as  an  additional  method 
for  monitoring  chlorine  dioxide  and  for 
making  the  daily  determination  of 
chlorite  at  the  entry  point  to  the 
distribution  system.  It  will  provide 
water  systems  with  additional  flexibility 
in  monitoring  the  application  of 
chlorine  dioxide.  EPA  believes  that 
many  water  plant  operators  will  prefer 
the  new  method  over  the  currently 
approved  methods  due  to  its  ease  of  use. 

b.  EPA  Method  552.3  for  HAAS  and 
dalapon.  EPA  is  proposing  to  add  a  new 
method  (EPA  Method  552.3)  for  HAAS 
that  provides  comparable  sensitivity, 
accuracy,  and  precision  to  the 
previously  approved  methods.  EPA 
Method  552.3  (USEPA  2003p)  has  the 
added  benefit  of  allowing  laboratories  to 
more  easily  measure  four  additional 
haloacetic  acids  (bromochloroacetic 
acid,  bromodichloroacetic  acid, 
chlorodibromoacetic  acid,  and 
tribromoacetic  acid)  at  the  same  time 
the  HAAS  compounds  are  being 
measured,  without  compromising  the 
quality  of  data  for  the  HAAS 
compoimds.  Of  the  currently  approved 
methods  for  HAAS,  only  EPA  Method 
SS2.2  (USEPA  1995)  provides  method 
performance  data  for  all  of  these 
additional  compounds,  but  the  reaction 
conditions  must  be  carefully  controlled. 
EPA  believes  that  analyses  for  these 
additional  HAAs  can  be  accomplished 
more  easily  without  compromising  the 
quality  of  data  for  the  HAAS 
compounds  by  using  EPA  Method" 
5S2.3. 


EPA  Method  552. 3  for  HAAS,  other 
haloacetic  acids,  and  the  regulated 
contaminant  dalapon  allows  two 
extraction  options.  The  first  option 
involves  an  acidic  extraction  with 
methyl  tertiary  butyl  ether  (MTBE) 
which  is  the  same  solvent  used  in  the 
currently  approved  HAAS  methods.  The 
analytes  (HAAS,  other  HAAs,  and 
dalapon)  are  then  converted  to  their 
methyl  esters  by  the  addition  of  acidic    . 
methanol  to  the  extract  followed  by 
heating.  The  amount  of  acidic  methanol 
that  is  added  to  the  extract  is  increased 
in  the  new  method  resulting  in 
increased  methylaUon  efficiency  for 
some  of  the  analytes.  The  increased 
methylation  efficiency  is  significant  for 
the  additional  HAAs  and  thus  provides 
greater  sensitivity,  precision,  and 
accuracy  for  them  when  compared  to 
EPA  Method  552.2.  The  acidic  extract  is 
neutralized  with  a  saturated  solution  of 
sodium  bicarbonate  and  the  target 
analytes  are  identified  and  measured  by 
gas  chromatography  using  electron 
capture  detection  (GC/ECD). 

The  second  option  in  the  new  EPA 
Method  552. 3  involves  an  acidic 
extraction  with  tertiary  amyl  methyl 
ether  (TAME).  The  HAAs  are  then 
converted  to  their  methyl  esters  by  the 
addition  of  acidic  methanol  to  the 
extract  followed  by  heating.  The  use  of 
TAME  instead  of  MTBE  as  the 
extraction  solvent  allows  the  use  of  a 
higher  temperature  during  the 
methylation  process.  This  increases  the 
methylation  efficiency  and  thus 
provides  significant  increases  in 
sensitivity,  precision,  and  accuracy  for 
the  additional  HAAs.  The  acidic  extract 
is  neutralized  with  a  saturated  solution 
of  sodium  bicarbonate  and  the  target 
analytes  are  identified  and  measured  by 
gas  chromatography  using  electron 
capture  detection  (GC/ECD). 

The  performance  of  EPA  Method 
5 52. 3  is  comparable  to  the  currently 
approved  methods  for  determining  the      * 
HAAS  analytes.  A  comparison  of  the 
performance  of  EPA  Method  5 52. 3  to 
the  currently  approved  HAAS  methods 
is  shown  in  Table  V-16.  The  data  are 
taken  from  the  individual  methods,  so 
the  precision,  accuracy,  and  detection 
data  were  not  generated  using  the  same 
samples  or  by  the  same  laboratory. 


Table  V-1  6.— Performance  of  Haloacetic  Acid  Methods 


QC  Parameter 


(I  lax  %RSD  in  fortified  drinking  water  samples) ' 


option) 
option) 


MCAA 


'15 
13 

6 
10 

8 


DCAA 


14 
6 
4 
4 

7 


TCAA 


28 

15 

1 

2 

6 


MBAA 


11 
6 
4 
4 
8 


DBAA 


7 
5 
5 
5 

7 
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Table  V-1  6.— Performance  of  Haloacetic  Acid  Mb  i  hods— Continued 

QC  Parameter 

MCAA 

DCAA 

TCAA 

MBAA 

DBAA 

Accuracy  (Range  of  %  Recoveries  in  fortified  drinking  water  samples)  2 
EPA  552  1                          

76-100 
84-97 
98-126 
97-131 
99-103 

0.21 
0.27 
0.17 
0.20 
0.08 

75-126 
96-105 
96-103 
97-107 
96-103 

0.45 
0.24 
0.02 
0.08 
0.05 

56-106 

62-82 

89-100 

89-103 

100-103 

0.07 
0.08 
0.02 
0.02 
0.05 

86-97 

86-100 

99-113 

99 

97-101 

0.24 
0.20 
003 
0.13 
0.09 

94-103 

EPA  552  2                    

72-112 

EPA  552  3  (MTBE  ODtion)                

101-111 

-EPA  552  3  fTAME  ODtion) 

101-105 

SM  6251  B           

102 

Detection  Umit(jig/L)  3 

EPA  552.1  - - 

EPA  552  2     

0.09 
0.07 

EPA  552  3  (MTBE  ODtion)              

0.01 

EPA  552  3  fTAME  ODtion)     

0.02 

SM6251  B  

0.06 

1  The  highest  relative  standard  deviation  (%RSD)  for  replicate  analyses  of  fortified  drinking  water  samples  as  shown  in  each  method. 

2  The  range  of  recoveries  reported  for  replicate  analyses  of  fortified  drinking  water  samples  as  shown  in  each  method. 

3  The  detection  limit  as  determined  by  analyzing  seven  or  more  replicates  of  reagent  water  that  is  fortified  with  low  concentrations  of  ttie 
haloacetk;  acids.  The  standard  deviation  of  the  mean  concentration  for  each  analyte  is  calculated  and  multiplied  by  the  student  s  t-value  at  99% 
confidence  and  n-1  degrees  of  freedom  (3.143  for  7  replicates). 


Two  of  the  currently  approved  HAAS 
methods  (EPA  Methods  552.1  (USEPA 
1992)  and  552.2  (USEPA  1995))  are  also 
approved  for  analyses  of  water  samples 
for  the  regulated  contaminant  dalapon. 


a  synthetic  organic  chemical.  The  new 
HAAS  method  can  also  be  used  to 
determine  dalapon  in  drinking  water. 
As  shovra  in  Table  V-1 7,  both  solvent 
options  in  EPA  Method  552.3  provide 


comparable  or  better  method 
performance  than  the  approved 
methods. 


Table  V-1 7.— Performance  of  Dalapon  Methods 


Dalapon  performance  characteristk: 


Precision'  (%  RSD)  

Accuracy^  (%  Recovery) 
Detection  Limit^  (ng/L)  ... 


EPA  552.1 


14 

88-102 

0.32 


EPA  552.2 


11 

86-100 

0.12 


EPA  552.3 


MTBE 


2 

98-112 
0.02 


TAME 


4 

87-103 

0.14 


1  The  highest  relative  standard  deviation  (%RSD)  for  replicate  analyses  of  fortified  drinking  water  samples  as  shown  in  each  method. 

2The  range  of  recoveries  reported  for  replicate  analyses  of  fortified  drinking  water  samples  as  shown  in  each  method. 

3  The  detection  limit  as  determined  by  analyzing  seven  or  more  replicates  of  reagent  water  that  is  fortified  with  low  concentrations  of  dalapon. 
The  standard  deviation  of  the  mean  dalapon  concentration  is  calculated  and  multiplied  by  the  student's  t-value  at  99%  confidence  and  n-1  de- 
grees of  freedom  (3.143  for  7  replicates). 


EPA  is  proposing  to  approve  EPA 
Method  SS2.3  for  dalapon 
(§  141.24(e)(1))  in  addition  to  HAAS 
even  though  dalapon  is  not  a 
contaminant  that  is  addressed  in  this 
proposed  rule.  EPA  believes  that 
extending  approval  to  all  the  regulated 
contaminants  covered  by  the  method 
provides  more  flexibility  to  laboratories. 
It  allows  the  laboratories  the  option  of 
reducing  the  number  of  methods  that 
they  need  to  keep  in  operation  for  their 
clients,  because  the  new  method  can  be 
used  for  dalapon  and  HAAS  compliance 
monitoring  samples  and  for  determining 
the  additional  HAAs  for  non-regulatory 
purposes.  EPA  recognizes  that 
laboratories  will  probably  not  be 
determining  dalapon  concentrations  for 
compliance  purposes  in  the  same 
samples  as  used  for  HAAS  compliance 
monitoring.  However,  EPA  believes 
allowing  the  same  method  to  be  used 
even  if  the  samples  are  not  the  same  is 
more  cost  effective  for  laboratories, 
because  switching  between  methods 
results  in  increased  analyst  and 


instnunent  time.  EPA  is  not  proposing 
to  withdraw  the  other  dalapon  methods, 
because  that  would  reduce  flexibility  for 
the  laboratories  and  place  an 
unnecessary  burden  on  laboratories  that 
do  not  need  to  use  EPA  Method  552.3. 

c.  ASTM  D  6581-00  for  bromate. 
chlorite,  and  bromide.  ASTM  Method  D 
6581-00  (ASTM  2002)  for  the 
determination  of  bromate,  chlorite,  and 
bromide  was  adopted  by  ASTM  in  2000. 
This  method  uses  the  same  procedures 
as  EPA  Method  300.1  (USEPA  20001) 
(the  method  promulgated  in  the  Stage  1 
DBPR)  and  thus  is  considered 
equivalent  to  the  approved  method 
(Hautman  et  al.  2001).  The  ASTM 
method  includes  interlaborator>'  study 
data  that  were  not  available  when  EPA 
Method  300.1  was  published.  The  study 
data  demonstrate  good  precision  and 
low  bias  for  all  analytes. 

Under  section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act,  the  Agency  is  directed  to  consider 
whether  to  use  voluntary  consensus 
standards  in  its  regulatory  activities. 


ASTM  Method  D  6581-00  is  an 
acceptable  consensus  standard  and  it  is 
published  in  the  2001,  2002,  and  2003 
editions  of  The  ASTM  Annual  Book  of 
Standards.  EPA  is  proposing  to  approve 
ASTM  Method  D  6581-00  in  order  to 
provide  additional  flexibility  to 
laboratories.  Any  edition  containing  the 
cited  version  may  be  used. 

d.  EPA  Method  317.0  revision  2  for 
bromate.  chlorite,  and  bromide.  EPA 
Method  317.0  Revision  2  (USEPA 
200ld)  is  an  extension  of  the  currently 
approved  EPA  Method  300.1  for 
bromate,  chlorite,  and  bromide.  It  uses 
the  EPA  Method  300.1  technology,  but 
it  adds  a  postcolumn  reactor  that 
provides  a  more  sensitive  and  specific 
analysis  for  bromate  than  is  obtained 
using  EPA  Method  300.1.  As  with  EPA 
Method  300.1,  the  anions  are  separated 
by  ion  chromatography  and  detected 
using  a  conductivity  detector.  (Bromate, 
chlorite,  and  bromide  concentrations 
determined  by  the  conductivity  detector 
are  equivalent  to  those  measured  using 
EPA  Method  300.1.)  After  the  sample 
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passes  througl  i 
detector,  it 
chamber  in 
dihydrochlorii  le 
sample.  This 
chromophore 
present  in  the 
chromophore 
determined 
(UV/Vis) 
several  advantkg( 

(1)  Very  few 
forme 
the  UV/Vis 
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EPA  believes  EPA  Method  317.0 
Revision  2.0  should  be  approved  as  an 
additional  method  for  bromate,  chlorite, 
and  bromide  compliance  monitoring. 
EPA  anticipates  that  water  systems  will 
prefer  to  have  their  bromate  samples 
analyzed  by  this  new  method,  because 
it  provides  higher  quality  data  than  the 
currently  approved  method  when 
bromate  concentrations  are  below  the 
MCL  of  0.010  mg/L  (10  ng/L).  Only  a 
few  laboratories  are  currently 
performing  analyses  using  the 
postcolunm  reactor  technology  included 
in  the  method,  but  the  number  is 
increasing  as  more  laboratories  become 
aware  of  the  advantages. 

e.  EPA  Method  326.0  for  bromate, 
chlorite,  and  bromide.  EPA  Method 
326.0  (USEPA  2002a)  is  based  on  the 
procedure  reported  by  Salhi  and  von 
Gunten  (1999)  and  uses  an  approach 
that  is  similar  to  EPA  Method  317.0 
Revision  2.0.  The  method  involves  the 
separation  of  the  anions  (bromate, 
chlorite,  and  bromide)  following  the 
scheme  outlined  in  EPA  Methods  300.1 
and  317.0  Revision  2.0.  (Bromate, 
chlorite,  and  bromide  data  from  the 
conductivity  detector  are  equivalent  to 
data  generated  using  EPA  Method 
300.1.)  The  eiuent  stream  exiting  the 
conductivity  detector  is  mixed  with  a 
postcolunm  reagent  consisting  of  an 
acidic  solution  of  potassium  iodide  with 
a  catalytic  concentration  of 
molybdenum  (VI).  Bromate  reacts  with 
the  iodide  to  form  triiodide  which  is 
measured  by  its  UV  absorption  at  352 
nm. 

EPA  Method  326.0  has  similar 
accuracy,  precision,  and  sensitivity  for 
bromate  compared  to  EPA  Method  317.0 
Revision  2.0.  Thirty  drinking  water 
samples  fortified  with  1-7  jig  bromate/ 
L  were  analyzed  using  both  methods. 
Accuracy,  expressed  as  %  recovery, 
ranged  from  78.0  to  129%  for  both 
methods  and  precision,  expressed  as  % 
RSD  ranged  from  3.7  to  13.5%  (Wagner 
et  al.  2002).  The  detection  limit  of  EPA 
Method  326.0  is  0.17  \ig/L  as 
determined  by  analyzing  seven  or  more 
replicates  of  reagent  water  that  is 
fortified  with  low  concentrations  of 
bromate.  The  standard  deviation  of  the 
mean  bromate  concentration  is 
calculated  and  multiplied  by  the 
student's  t- value  at  99%  confidence  and 
n-1  degrees  of  freedom  (3.143  for  7 
replicates). 

EPA  is  proposing  EPA  Method  326.0 
as  an  additional  method  for  bromate, 
chlorite,  and  bromide  compliance 
monitoring.  It  provides  higher  quality 
bromate  data  than  the  currently 
approved  EPA  Method  300.1  when 
bromate  concentrations  are  below  10  \ig/ 
L.  EPA  anticipates  the  number  of 


laboratories  using  this  method  will 
increase  as  utilities  become  aware  of  the 
method's  sensitivity  and  begin  to 
reauest  it  be  used  for  their  samples. 

f.  EPA  Method  321 .8  for  bromate.  EPA 
is  proposing  to  add  EPA  Method  321.8 
(USEPA  2000d)  specifically  for  bromate 
compliance  monitoring.  It  involves  an 
ion  chromatograph  coupled  to  an 
inductively  coupled  plasma  mass 
spectrometer  (IC/ICP-MS).  The  ion 
chromatograph  separates  bromate  from 
other  ions  present  in  the  sample  and 
then  bromate  is  detected  and 
quantitated  by  the  ICP-MS.  Mass  79  is 
used  for  quantitation  while  mass  81 
provides  isotope  ratio  information  that 
can  be  used  to  screen  for  potential 
polyatomic  interferences.  The  advantage 
of  this  method  is  that  it  is  very  specific 
and  sensitive  to  bromate.  The  single 
laboratory  detection  limit  presented  in 
the  method  is  0.3  ng/L.  The  average 
accuracy  reported  in  the  method  for 
laboratory  fortified  blanks  is  99.8% 
recovery  with  a  three  sigma  control 
limit  of  10.2%.  Average  accuracy  and 
precision  in  fortified  drinking  water 
samples  are  reported  as  97.8%  recovery 
and  2.9%  relative  standard  deviation, 
respectively. 

During  the  Information  Collection 
Rule,  thirty-three  samples  were 
analyzed  by  this  method  in  addition  to 
the  selective  anion  concentration  (SAC) 
method  used  by  EPA  for  the  low-level 
bromate  analyses.  EPA  Method  321.8 
provided  comparable  data  to  that 
generated  by  the  SAC  method  (Fair 
2002). 

EPA  Method  321.8  has  undergone 
second  laboratory  validation  (Day  et  al. 
2001)  and  the  results  indicate  the 
method  can  be  successfully  performed 
in  non-EPA  laboratories.  The  calculated 
detection  limit  determined  by  the 
second  laboratory  is  0.4  |ig/L.  The 
average  accuracy  achieved  for  laboratory 
fortified  blanks  at  5  ng/L  is  93% 
recovery  with  a  relative  standard 
deviation  of  8.9%.  Average  accuracy 
cuid  precision  in  fortified  drinking  water 
samples  are  reported  as  101%  recovery 
and  9%  relative  standard  deviation, 
respectively. 

The  IC/ICP-MS  instrumentation  used 
in  EPA  Method  321.8  is  a  new 
technology  in  the  drinking  water 
laboratory  community.  Even  though  the 
technology  is  not  yet  widely  used,  EPA 
believes  that  approving  this  new 
method  will  provide  laboratories  with 
the  flexibility  to  adopt  the  new 
technology  if  they  have  additional 
applications  for  it.  The  instrumentation 
is  especially  promising  in  the  area  of 
trace  metal  speciation.  Laboratories  that 
are  performing  that  type  of  analysis 
would  find  it  very  useful  to  also  be  able 
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to  perform  bromate  compliance 
monitoring  analyses  by  EPA  Method 
321.8.  EPA  believes  that  advances  in 
analytical  technology  should  be 
encouraged  when  they  provide 
additional  options  for  obtaining 
accurate  and  precise  data  for 
compliance  monitoring.  Approval  of 
this  method  would  not  require 
laboratories  to  adopt  the  new 
technology;  it  strictly  offers  the  choice 
for  laboratories  that  would  like  to  use 
the  latest  technology. 

EPA  is  proposing  to  add  sample 
collection  and  holding  time  requirement 
to  EPA  Method  321.8.  The  current 
method  does  not  address  the  potential 
for  changes  in  bromate  concentrations 
after  the  sample  is  collected  as  a  result 
of  reactions  with  hypobromous  acid/ 
hypobromite  ion.  Hypobromous  acid/ 
hypobromite  ion  are  intermediates 
formed  as  byproducts  of  the  reaction  of 
either  ozone  or  hypochlorous  acid/ 
hypochlorite  ion  with  bromide  ion.  If 
not  removed  from  the  sample  matrix, 
further  reactions  may  form  bromate  ion. 
The  reactions  can  be  prevented  by 
adding  50  mg  of  ethylenediamine 
{EDA)/L  of  sample.  This  is  the 
preservation  technique  specified  in  the 
other  methods  both  approved  and 
proposed  for  bromate  compliance 
analyses.  The  fortified  drinking  water 
samples  analyzed  in  the  second 
laboratory  validation  study  of  EPA 
Method  321.8  (Day  et  al.  2001)  and  the 
Information  Collection  Rule  samples 
that  were  analyzed  using  the  SAC 
method  and  EPA  Method  321.8  were 
preserved  with  EDA,  thus 
demonstrating  that  EDA  can  be  used  in 
samples  analyzed  by  IC/ICP-MS.  EPA 
believes  that  adding  this  sample 
preservation  requirement  to  EPA 
Method  321.8  will  help  ensure  sample 
integrity.  It  will  also  simplify  the 
sampling  protocols  that  water  systems 
must  follow,  because  all  sampling  for 
bromate,  regardless  of  the  method 
employed  to  analyze  the  sample,  will 
require  the  same  sample  preservation 
technique. 

EPA  Method  321.8  does  not  include 
information  concerning  how  long  a 
sample  may  be  stored  prior  to  analysis. 
EPA  is  proposing  to  specify  a  maximum 
of  28  days  for  the  sample  holding  time. 
This  would  make  the  method  consistent 
with  the  other  bromate  methods 
proposed  today  and  the  method  that  is 
currently  approved. 

g.  EPA  415.3  for  TOC  and  SUVA 
(DOC  and  (/V254).  Today's  rule  proposes 
to  add  EPA  Method  415.3  (USEPA 
2003r)  as  an  approved  method  for  TOC 
and  SUVA.  The  Stage  1  DBPR  included 
three  Standard  Methods  for  TOC  and 
one  method  for  UV^m-  Additional 


quality  control  (QC)  requirements  were 
included  for  these  measurements, 
because  the  methods  did  not  contain  the 
necessary  criteria.  The  rule  included 
instructions  for  calculating  SUVA  based 
on  UV254  and  DOC  analyses.  The  new 
EPA  Method  415.3  includes  the 
additional  QC  necessary  to  achieve 
reliable  determinations  for  TOC,  DOC, 
and  UV254-  It  describes  a  procedure  for 
removing  inorganic  carbon  from  the 
sample  prior  to  the  organic  carbon 
analysis.  The  method  uses  the  same 
technologies  as  already  approved.  The 
advantage  of  this  new  method  is  that  it 
documents  the  precision  and  accuracy 
that  can  be  expected  when  proper  QC 
procedures  are  implemented  and  it 
places  all  the  necessary  information  for 
SUVA  in  one  place. 

EPA  Method  415.3  provides 
sensitivity,  precision  and  accuracy  data 
for  TOC  and  DOC  measured  using  five 
different  technologies: 

(1)  Catalyzed  680°C  combustion 
oxidation  of  organic  carbon  to  carbon 
dioxide  (CO2)  followed  by 
nondispersive  infrared  detection 
(NDIR). 

(2)  High  temperature  (700  to  1100°C) 
combustion  oxidation  followed  by 
NDIR. 

(3)  Elevated  temperature  (95-1 00°C) 
catalyzed  persulfate  digestion  of  organic 
carbon  to  CO2  followed  by  NDIR. 

(4)  UV  catalyzed  persulfate  digestion 
followed  by  NDIR. 

(5)  UV  catalyzed  persulfate  digestion 
followed  by  membrane  permeation  into 
a  conductivity  detector. 

These  technologies  are  included  in  the 
currently  approved  Standard  Methods 
5310  B  and  5310  C  (APHA,  1996).  The 
new  method  indicates  these 
teclmologies  can  provide  detection 
limits  between  0.02  mg/L  and  0.12  mg/ 
L.  Accuracy  and  precision  data  from 
analyses  of  fortified  reagent  water  and 
natural  waters  indicate  the  technologies 
can  produce  acceptable  data  for 
determining  compliance  with  the 
treatment  technique  for  control  of 
disinfection  byproduct  precursors 
specified  in  §  141.135.  Seven  natural 
waters  were  fortified  with  organic 
carbon  from  potassium  hydrogen 
phthalate  and  analyzed  by  each  of  the 
five  technologies.  "The  average 
recoveries  ranged  from  97%  to  103%  for 
TOC  and  98%  to  106%  for  DOC. 

The  method  presents  data  from  the 
analyses  of  seven  different  waters  and 
demonstrates  that  comparable  analytical 
results  are  obtained  regardless  of  the 
technology  used  as  long  as  all  inorganic 
carbon  is  removed  from  the  sample 
prior  to  the  analysis.  The  samples 
ranged  in  concentration  from  0.4  to  3.6 


mg/L  and  the  relativ««  standard 
deviations  across  the  analyses  ranged 
from  35%  RSD  (for  the  lowest, 
concentration  sample)  to  <13%  RSD  for 
the  remainder  of  the  samples. 

EPA  Method  415.3  includes  a 
procediu^  to  ensure  that  inorganic 
carbon  does  not  interfere  with  the 
organic  carbon  analyses.  Since  this  is 
critical  to  obtaining  acciu^te  organic 
carbon  determinations,  EPA  is 
proposing  to  add  a  requirement  at 
§§  141.131(d)(3)  and  (4)(i)  to  remove 
inorganic  carbon  prior  to  performing 
TOC  or  DOC  analyses.  Laboratories  will 
have  the  option  of  using  the  procedure 
described  in  EPA  Method  415.3  or 
verifying  that  the  process  used  by  their 
TOC  instrument  adequately  removes  the 
inorganic  carbon  prior  to  the  organic 
carbon  measurement.  Determination  of 
organic  carbon  by  subtracting  the 
inorganic  carbon  from  the  total  carbon 
is  not  acceptable  for  compliance 
purposes,  because  the  percentage  of 
inorganic  carbon  is  usually  large  in 
relation  to  the  organic  carbon  of  the 
sample  and  the  subtraction  process 
introduces  a  large  potential  for  error. 

The  manufactiu-er  of  one  of  the 
instruments  that  was  used  during  the 
development  of  EPA  Method  415.3 
recommends  that  hydrochloric  acid  be 
used  to  acidify  TOC  and  DOC  samples 
prior  to  analysis.  EPA  confirmed  that 
use  of  this  acid  is  critical  for  proper 
operation  of  the  instrument.  However, 
use  of  hydrochloric  acid  is  in  conflict 
with  the  current  regulation  at 
§§  141.131(d)(3)  and  (4)(i)  which  specify 
phosphoric  or  sulfuric  acid.  The  type  of 
acid  used  to  preserve  samples  and  to 
treat  the  samples  to  remove  inorganic 
carbon  prior  to  the  organic  carbon 
analysis  should  be  based  on  the 
analytical  method  or  the  instrument 
manufacturer's  specification.  Therefore. 
EPA  is  proposing  to  remove  the 
specification  of  acid  type  from 
§§  141.131(d)(3)  and  (4)(i). 

EPA  Method  415.3  specifies  that  TOC 
samples  be  acid  preserved  at  the  time  of 
collection  in  order  to  prevent  microbial 
degradation  of  the  organic  carbon.  This 
is  consistent  with  the  sampling 
instructions  in  the  currently  approved 
methods  (Standard  Methods  5310  B, 
5310  C,  and  5310  D).  EPA  proposes  to 
amend  §  141.131(d)(3)  by  removing  the 
phrase  "not  to  exceed  24  hours"  in  the 
description  of  when  samples  must  be 
preserved,  so  that  the  rale  is  consistent 
with  the  method  specifications. 

Analyses  for  bom  DOC  and  UVis4  are 
required  for  a  SUVA  determination.  The 
DOC  measurement  is  identical  to  the 
TOC  measurement  after  the  sample  is 
filtered  through  a  0.45  ^m  pore  size 
filter.  The  filtration  step  must  be 
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a  prewashed  filter  in 
positive  interferences 
that  can  leach  from 

filters.  EPA  Method 
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The  UV254  <  nalysis  that  is  part  of  the 
SUVA  determination  is  also  described 
in  EPA  Method  415.3.  As  with  the  DOC 
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measurement,  the  UV254  analysis  is 
performed  on  a  sample  that  has  been 
filtered  through  a  prewashed  0.45  \ira 
pore  size  filter.  In  addition  to  verifying 
that  the  filter  blank  is  low  enough,  the 
method  also  includes  a 
spectrophotometer  check  procedure  to 
ensure  that  the  spectrophotometer  is 
operating  properly. 

4.  What  Additional  Regulated 
Contaminants  Can  Be  Monitored  by 
Extending  Approval  of  EPA  Method 
300.1? 

In  addition  to  bromate,  chlorite,  and 
bromide.  EPA  Method  300.1  (USEPA 


20001)  can  also  be  used  to  determine 
chloride,  fluoride,  nitrate,  nitrite, 
orthophosphate,  and  sulfate  in  drinking 
water.  A  comparison  of  the  performance 
of  EPA  Method  300.1  to  the  currently 
approved  EPA  Method  300.0  (USEPA 
1993)  is  shown  in  Table  V-18  and 
demonstrates  that  EPA  Method  300.1 
provides  comparable  or  better  precision, 
accuracy,  and  sensitivity  for  these 
contaminants  based  on  the  single 
laboratory  data  presented  in  each 
method. 


Table  V-1  8.— Comparison  of  EPA  Methods  300.0  and  300.1 


QC  parameter 


Chloride 


Fluoride 


Nitrate 


Nitrite 


Phosphate- 
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Sulfate 


Precision  (Max  %  RSD  in  fortified  water  samples)  ^ 


5.7 
0.22 


18 
0.85 


4.8 
0.41 


3.6 
0.77 


3.5 
4.7 


7.1 
0.39 


Accuracy  (Range  of  %  Recoveries  in  fortified  water  samples)  2 


86-114 
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Detection  Limit  (mg/L)^ 
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4re  not  addressed  in 
rule.  As  discussed 
EPA  believes  that 
al  to  all  the  regulated 
qovered  in  a  method 
flexibility  to 
allows  them  to  reduce 
EPA  recognizes  that 
probably  not  be 
copcentrations  of  these 
for  compliance 
same  samples  as  used 
I  romate  compliance 
Hc^vever,  EPA  believes 
method  to  be  used 
es  are  not  the  same  is 
ve  for  laboratories.  EPA 
to  withdraw  any 
non-DBP  anions, 
(luld  place  an 
bu  rden  on  laboratories  that 
use  EPA  Method  300.1. 


same: 


5.  Which  Methods  in  the  20th  Edition 
and  2003  On-Line  Version  of  Standard 
Methods  Are  Proposed  for  Approval? 

The  Stage  1  DBPR  approved  eight 
methods  (4500-Cl  D,  4500-Cl  F,  4500- 
Cl  G,  4500-Cl  E,  4500-Cl  I,  4500-Cl  H, 
4500-CIO2  D,  and  450O-CIO2  E)  for 
determining  disinfection  residuals  from 
the  19th  edition  of  Standard  Methods 
(APHA,  1995).  Standard  Methods  6251 
B  and  45OO-CIO2  E  in  the  19th  edition 
of  Standard,  Methods  (APHA.  1995) 
were  approved  for  HAAS  and  daily 
chlorite  analyses,*  respectively.  Three 
TOC  methods  (5310  B,  5310  C.  and  5310 
D)  from  the  Supplement  to  the  19th 
edition  of  Standard  Methods  (APHA, 
1996)  aiid  one  UV254  method  (5910  B) 
from  the  19th  edition  of  Standard 
Methods  (APHA,  1995)  were  also 
approved  in  the  Stage  1  DBPR. 

These  thirteen  methods  are 
unchanged  in  the  20th  edition  of 
Standard  Methods  (APHA,  1998),  so 
EPA  proposes  to  cite  the  20th  edition  for 
these  analyses  in  addition  to  the  19th 
editions. 


The  On-Line  Version  of  Standard 
Methods  is  an  effort  to  provide  the 
consensus  methods  to  the  public  prior 
to  the  release  of  the  next  full 
publication.  Standard  Methods  is 
making  sections  of  the  next  version 
available  for  purchase  in  both  electronic 
or  printed  format.  EPA  has  reviewed  the 
applicable  sections  and  determined  that 
ten  of  the  methods  are  identical  to  the 
currently  approved  versions  from  the 
19th  editions.  Section  4500-Cl  contains 
the  methods  for  determining  chlorine 
residuals  and  it  includes  the  4500-Cl  D, 
4500-Cl  F,  4500-Cl  G,  4500-Cl  E,  4500- 
Cl  I,  and  4500-Cl  H.  Section  45OO-CIO2 
contains  the  methods  for  determining 
chlorine  dioxide  residuals  and  chlorite 
and  it  includes  method  45OO-CIO2  E. 
Section  5310  contains  the  methods  for 
determining  TOC  and  it  includes 
methods  5310  B,  5310  C,  and  5310  D. 
Because  the  ten  listed  methods  in  these 
sections  are  unchanged  fi'om  the 
versions  that  were  published  in  the  19th 
editions,  EPA  is  proposing  to  cite  the 
On-Line  Version  for  these  analyses  in 
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addition  to  the  currently  approved  19th 
editions  and  the  proposed  20th  edition. 

Section  6251  includes  method  6251  B 
for  HAAS.  The  method  has  been 
updated  for  the  On-Line  Version  to 
include  precision  and  accuracy  data 
from  the  Information  Collection  Rule 
and  the  sample  holding  time  has  been 
extended  from  9  days  to  14  days.  The 
additional  quality  control  data  does  not 
technically  change  the  method  from  the 
previously  approved  version  in  the  19th 
edition;  it  siiliply  demonstrates  the 
performance  that  can  be  expected  when 
the  method  is  used.  The  change  in 
sample  holding  time  is  consistent  with 
EPA's  proposal  to  standardize  the  HAAS 
sample  holding  time  at  14  days  [See 
discussion  in  section  V.0.7).  Thus  EPA 
is  proposing  to  cite  the  On-Line  Version 
for  this  analysis  in  addition  to  the 
currently  approved  19th  edition  and  the 
proposed  20th  edition. 

Section  5910  includes  method  5910  B 
for  determining  UV254-  The  method  has 
been  updated  for  the  On-Line  Version 
to  include  precision  data  from  the 
Information  Collection  Rule.  Because 
the  additional  quality  control  data  does 
not  technically  change  the  method  from 
the  previously  approved  version  in  the 
19th  edition,  EPA  is  proposing  to  cite 
the  On-Line  Version  for  this  analysis  in 
addition  to  the  currently  approved  19th 
edition  and  the  proposed  20th  edition. 

The  On-Line  Version  of  Standard 
Methods  will  not  include  method  4500- 
CIO2  D,  so  it  is  not  being  proposed  with 
the  other  twelve  methods  cited  in  the 
On-Line  Version. 

EPA  is  proposing  to  add  a  citation  to 
the  20th  edition  and  the  On-Line 
Version  of  Standard  Methods  for 
thirteen  and  twelve  methods, 
respectively.  EPA  believes  these  shoiild 
be  cited  in  addition  to  the  19th  editions 
in  ordCT  to  allow  flexibility  for  the  water 
systems  performing  the  analyses. 
Withdrawal  of  the  older  editions  would 
require  all  systems  to  purchase  one  of 
the  newer  editions,  which  could  impose 
an  unnecessary  burden  on  systems  that 
use  the  reference  for  only  a  few 
methods. 

6.  What  Is  the  Updated  Citation  for  EPA 
Method  300.1? 

EPA  Method  300.1  (USEPA  20001)  for 
bromate,  chlorite  and  bromide  is  now 
included  in  an  EPA  methods  manual 
that  was  published  August  2000.  The 
manual  titled  "Methods  for  the 
Determination  of  Organic  and  Inorganic 
Compoimds  in  Drinking  Water"  is  a 
compilation  of  methods  developed  by 
EPA  for  drinking  water  analyses.  EPA 
Method  300.1  was  previously  only 
available  as  an  individual  method.  EPA 
proposes  to  update  the  bromate. 


chlorite,  and  bromide  citation  for  this 
method  to  the  August  2000  methods 
manual  in  today's  rule  so  that  the  users 
are  directed  to  the  correct  source  of  the 
method. 

7.  How  Is  the  HAAS  Sample  Holding 
Time  Being  Standardized? 

The  analytical  methods  approved  for 
HAAS  compliance  monitoring  (EPA 
552.1,  EPA  552.2,  and  Standard  Method 
6251  B)  all  specify  the  use  of 
ammonium  chloride  to  eliminate  the 
free  chlorine  residual  in  samples  and 
they  require  samples  be  iced/ 
refrigerated  after  collection.  Even 
though  the  sampling  parameters  agree  in 
the  three  methoids,  the  methods  specify 
different  sample  holding  times  (time 
between  sample  collection  and 
extraction).  EPA  Methods  552.1  (USEPA 
1992)  and  552.2  (USEPA  1995)  allow  at 
least  14  days  while  Standard  Method 
6251  B  (APHA  1995  and  1998J  specifies 
that  samples  must  be  extracted  within 
nine  days  of  sample  collection.  The 
holding  time  for  the  Standard  Method  is 
based  on  data  which  indicated  an 
increase  in  DCAA  concentration  to 
slightly  greater  than  120%  of  the  initial 
concentration  after  the  sample  was 
stored  for  14  days  (Krasner  et  al.  1989). 
All  other  JLVAS  compounds  were  well 
within  the  80-120%  criteria  set  by  the 
researchers.  The  decision  was  made  to 
use  a  conservative  approach  to  be  sure 
that  the  concentrations  of  all  HAAs 
were  stable,  and  nine  days  was  the 
closest  data  point  to  the  14  day-data 
point  in  question.  Subsequent  to 
Krasner's  study,  EPA  conducted 
additional  sample  holding  time  studies 
as  part  of  the  EPA  methods 
development  process.  EPA  has 
published  data  to  support  the  14-day 
sample  holding  time  for  the  HAAS 
compounds  (Pawlecki-Vonderheide  et 
al.  1997;  USEPA  2003p).  Since  there  is 
no  technical  reason  for  the  holding 
times  to  be  different  between  the  HAAS 
methods  addressed  in  this  rule,  EPA 
proposes  to  allow  a  14-day  sample 
holding  time  for  samples  being  analyzed 
by  Standard  Method  6251  B.  This  would 
provide  consistency  across  methods  and 
it  would  simplify  sampling 
considerations  for  water  systems.  EPA  is 
only  proposing  to  standardize  the 
holdiBg  time  allowed  for  the  samples. 
Due  to  differences  in  the  sample 
preparation  [i.e.,  extraction)  procediu^es 
in  the  various  methods,  the  extract 
holding  times  cannot  be  standardized. 
Laboratories  must  follow  the  individual 
method  requirements  when  determining 
storage  conditions  and  holding  times  for 
the  extracts. 

EPA  Method  552.1  specifies  a  2»-<iay 
holding  time  for  HAA  samples.  This 


was  based  on  studies  conducted  on 
fortified  reagent  water  samples  rather 
than  drinking  water  samples.  Because 
HAAs  have  been  shown  to  biodegrade 
in  some  distribution  systems  (Williams 
et  al.  1995),  EPA  believes  that  some 
samples  may  not  be  stable  for  28  days. 
Today's  rule  proposes  reducing  the 
holding  time  to  14  days  when  EPA 
Method  552.1  is  used  in  order  to  better 
ensure  sample  stability.  Dxuing  the 
Information  Collection  Rule,  H*A  only 
aUowed  the  14-day  sample  holding 
time  for  all  HAA  samples  (regardless  of 
the  method  used  to  analyze  the 
samples),  so  laboratories  and  water 
systems  have  demonstrated  their 
capability  to  implement  this  method 
change. 

EPA  believes  that  by  standardizing 
the  sample  holding  times  allowed  in  the 
various  HAAS  methods,  the  burden  for 
laboratories  and  water  systems  will  be 
reduced.  Sampling  considerations  will 
be  simplified,  because  all  HAAS 
samples  vfill  be  collected  and  stored  the 
same  way. 

8.  How  Is  EPA  Clarifying  Which 
Methods  Are  Approved  for  Magnesium 
Determinations? 

The  Stage  1  DBPR  allows  systems 
practicing  enhanced  softening  that 
cannot  achieve  the  specified  level  of 
T(X;  removal,  to  meet  instead  one  of 
several  alternative  performance  criteria, 
including  the  removal  of  10  mg/L 
magnesium  hardness  (as  CaC03)  ftx)m 
the  source  water.  Analytical  methods  for 
measuring  magnesium  hardness  were 
not  included  in  the  rule,  but  they  were 
later  promulgated  in  a  Methods  Update 
Rule  (USEPA  1999b).  The  December 
1999  Methods  Rule  cited  the 
magnesium  methods  at  §  141.23(k)(l), 
but  it  did  not  identify  that  these 
methods  were  to  be  used  to  demonstrate 
compliance  with  the  alternative 
performance  criteria  specified  in 
§  141.13S(a)(3)(ii).  EPA  is  proposing  to 
clarify  this  today  by  referencing  the 
approved  magnesium  methods  at 
§  141.131(d)(6)  and  §  141.13S(a)(3)(ii). 

9.  Which  Methods  Can  Be  Used  To 
Demonstrate  Eligibilify  for  Reduced 
Bromate  Monitoring? 

Today's  rule  proposes  to  change  the 
monitoring  requirements  for 
demonstrating  eligibility  to  reduce 
bromate  monitoring  bom  monthly  to 
quarterly.  The  Stage  1  DBPR  allows  the 
monitoring  to  be  reduced  if  the  system 
demonstrates  that  the  average  source 
water  bromide  concentration  is  less  than 
0.05  mg/L  based  upon  monthly  bromide 
measurements  for  one  year.  Today's  rule 
proposes  to  change  that  requirement  to 
a  demonstration  that  the  finished  water 
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bromate  cono  mtration  is  <0.0025  mg/L 
as  a  running  a  nnual  average.  If  this 
change  is  imp  lemented,  there  will  no 
longer  be  a  ne  sd  for  bromide 
compliance  n;  onitoring  methods.  EPA  is 
proposing  adc  itional  bromide  methods 
today  in  ordei  to  provide  flexibility  to 
the  laboratori(  s  and  water  systems  in 
the  interim  pe  riod  before  the  Stage  2 
DBPR  complii  nee  monitoring 
requirements  )ecomes  effective. 
In  order  to  c  ualify  for  reduced 
bromate  moni  oring,  EPA  is  proposing 
that  the  sampl  es  must  be  analyzed  for 
bromate  using  either  EPA  Method  317.0 
Revision  2.0  (1  A^/Vis  detector),  EPA 
Method  326.0  [UV/Vis  detector),  or  EPA 
Method  321.8.  These  three  methods  can 
provide  quant  tative  data  for  bromate 
concentration!  as  low  as  0.001  mg/L, 
thus  ensuring  hat  a  bromate  running 
annual  averag(  i  of  <0.0025  mg/L  can  be 
reliably  demonstrated.  Laboratories  that 
analyze  sampl  ss  by  these  three  methods 
must  report  qu  antitative  data  for 
bromate  conce  [itrations  as  low  as  0.001 
mg/L. 

Since  EPA  N  ethods  317.0  Revision 
2.0.  326.0,  and  321.8  offer  significantly 
greater  sensiti\  ity  for  bromate  analyses, 
EPA  considere  i  whether  these  should 
be  the  only  me  :hods  approved  for 
bromate  compl  iance  monitoring. 
However,  the  r  ew  methods  using 
postcolumn  reiictions  with  UV/Vis 
detection  (EPA  Methods  317.0  Revision 
2.0  and  326.0)  or  IC/ICP-MS  (EPA 
Method  321.8)  require  greater  analyst 
skill  than  is  ne  :essary  for  the  standard 
ion  chromatogiaphic  (IC)  methodology 
(EPA  Method  3D0.1  and  ASTM  Method 
D  6581-00).  They  also  require 
instrumentation  that  may  not  be 
ciurently  owne  d  by  many  laboratories 
that  perform  bi  imate  analyses.  As  a 
residt  of  these  I  actors  and  because  the 
standard  IC  me  hods  are  adequate  for 
determining  co  npliance  with  the 
bromate  MCL  t  lat  was  promulgated  as 
part  of  the  Stags  1  DBPR,  EPA  decided 
not  to  propose  '  vithdrawal  of  the 
currently  appro  ved  method  (EPA 
Method  300.1).  In  addition,  EPA 
decided  to  prof  ose  ASTM  Method  D 
6581-00,  because  it  is  equivalent  to  EPA 
Method  300.1.  1  :PA  strongly  encourages 
laboratories  to  t  xpand  their  services  by 
adding  the  capa  bility  to  perform 
analyses  using  one  of  the  more  sensitive 
methods  for  bromate.  EPA  believes  that 
there  will  be  a  s  lift  to  the  more 
sensitive  metho  is  as  water  systems 
realize  that  the  malytical  capabilities 
are  available  foi  a  slightly  increased 
analytical  cost.  The  ability  to  determine 
bromate  concen  rations  as  low  as  1  jig/ 
L  will  provide  v  rater  systems  more 
information  cor  ceming  the 


optimization  of  ozone  application  to 
control  for  bromate  formation.) 

10.  Request  for  Comments 

EPA  requests  comments  on  whether 
the  methods  proposed  today  should  be 
approved  for  compliance  monitoring. 

EPA  solicits  comments  as  to  whether 
standal-dizing  the  sample  holding  times 
for  the  HAAS  methods  is  appropriate. 
Specifically,  should  the  sample  holding 
time  for  Standard  Method  6251  B  be 
extended  from  9  days  to  14  days  and 
should  the  sample  holding  time  for  EPA 
Method  552.1  he  shortened  from  28 
days  to  14  days? 

EPA  requests  comments  as  to  whether 
laboratories  should  be  required  to 
switch  to  one  of  the  more  sensitive 
bromate  methods  for  compliance 
monitoring  sample  analyses.  Should 
EPA  Method  300.1  be  withdrawn  as  a 
compliance  monitoring  method  for 
bromate  and  be  replaced  by  EPA 
Methods  317.0  Revision  2.0,  326.0,  and 
321.8  which  provide  reliable  data  for 
bromate  concentrations  as  low  as  l|ig/L? 

P.  Laboratory  Certification  and 
Approval 

1.  What  Is  EPA  Proposing  Today? 

EPA  recognizes  that  the  effectiveness 
of  today's  proposed  regulation  depends 
on  the  ability  of  laboratories  to  reliably 
analyze  the  regulated  disinfection 
byproducts  at  the  proposed  MCLs.  EPA 
has  established  a  drinking  water 
laboratory  certification  program  that 
States  must  adopt  as  part  of  primacy. 
Laboratories  must  be  certified  in  order 
to  analyze  samples  for  compliance  with 
the  MCLs.  EPA  has  also  specified 
laboratory  requirements  for  analyses, 
such  as  alkalinity,  bromide,  disinfectant 
residuals,  magnesium,  TOC,  and  SUVA, 
that  must  be  conducted  by  parties 
approved  by  EPA  or  the  State.  EPA's 
"Manual  for  the  Certification  of 
Laboratories  Analyzing  Drinking  Water" 
(USEPA  1997b)  specifies  the  criteria 
that  EPA  uses  to  implement  the 
drinking  water  laboratory  certification 
program.  Today's  proposed  rule 
maintains  the  requirements  of 
laboratory  certification  for  laboratories 
performing  analyses  to  demonstrate 
compliance  with  MCLs  and  all  other 
analyses  to  be  conducted  by  approved 
parties.  It  revises  the  acceptance  criteria 
for  performance  evaluation  (PE)  studies 
and  proposes  reporting  limits' for  the 
DBPs  as  part  of  the  certification 
program.  Today's  rule  also  proposes  that 
TTHM  and  HAA5  analyses  that  are 
performed  for  the  IDSE  or  system- 
specific  study  be  conducted  by 
laboratories  certified  for  those  analyses. 


2.  What  Changes  Are  Proposed  for  the 
PE  Acceptance  Criteria? 

The  Stage  1  DBPR  specified  that  in 
order  to  be  certified  the  laboratory  must 
pass  an  annual  performance  evaluation 
(PE)  sample  approved  by  EPA  or  the 
State  using  each  method  for  which  the 
laboratory  wishes  to  maintain 
certification.  The  acceptance  criteria  for 
the  DBP  PE  samples  were  set  as 
statistical  limits  based  on  the 
performance  of  the  laboratories  in  each 
study.  This  was  done  because  EPA  did 
not  have  enough  data  to  specify  fixed 
acceptance  limits. 

Subsequent  to  the  1998  promulgation, 
EPA  evaluated  the  results  for  the  EPA 
Water  Supply  (WS)  PE  studies  and  the 
Information  Collection  Rule  PE  studies 
to  determine  if  fixed  acceptance  limits 
could  now  be  apphed.  (Fixed  limits 
were  used  during  the  Information 
Collection  Rule). 

Four  different  fixed  limits  (±20%, 
±30%,  ±40%,  and  ±50%  of  the  true 
value)  were  applied  to  each  analyte  in 
the  WS  PE  study  TTHM,  HAAS, 
bromate.  and  chlorite  samples. 
Successful  analysis  of  the  sample  was 
defined  as  passing  all  four  THMs 
individually  in  the  TTHM  PE  sample; 
passing  four  of  the  five  HAAs  in  the 
HAAS  PE  sample;  and  passing  bromate 
and  chlorite  individually.  The  niunber 
and  percentage  of  laboratories  that 
successfully  passed  each  study  sample 
were  determined  for  the  four  fixed 
limits.  These  results  were  then 
evaluated  to  determine  how  narrow  the 
criteria  could  be  set  in  order  to  achieve 
acciuate  data  and  also  provide  enough 
certified  laboratories  to  meet  the 
capacity  needs.  Only  the  last  six  WS  PE 
Studies  administered  by  EPA  (WS36- 
WS41  conducted  between  1996-1998) 
were  used  in  the  final  recommendation, 
because  they  provided  a  better  estimate 
of  current  laboratory  capabilities.  Table 
V-19  summarizes  the  results  of  this  WS 
PE  Study  evaluation. 

The  number  of  laboratories  that 
analyzed  WS  TTHM  PE  samples  was 
significantly  larger  than  for  the  other 
DBPs,  because  a  laboratory  certification 
program  for  TTHM  has  been  in  effect 
since  the  promulgation  of  the  THM  rule 
in  1979  (USEPA  1979).  Most  of  the 
analytical  methods  for  TTHM  have  been 
in  u.se  for  many  years,  and  the 
laboratories  are  experienced  in  their 
use.  The  Stage  1  DBPR  established  the 
first  requirements  to  monitor  for  the 
other  DBPs  and  certification  was  not     * 
required  until  December  2001. 
Therefore,  die  WS  PE  results  for  HAAS, 
chlorite,  and  bromate  were  from 
laboratories  that  were  not  part  of  a 
certification  process  and  the  laboratories 
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were  using  methods  that  were  relatively 
new.  In  addition,  the  method  used  for 
bromate  during  the  WS  studies  was  EPA 
Method  300.0  which  was  replaced  by 


EPA  Method  300.1  in  the  Stage  1  DBPR, 
because  Method  300.1  is  more  sensitive. 
Laboratories  would  be  expected  to  have 
greater  success  in  passing  the  bromate 


PE  samples  using  Method  300.1  and  the 
bromate  methods  that  are  being 
proposed  in  today's  rule. 


Table  V-19.— Fixed  Limit  Evaluation  of  WS  PE  Studies  36—41 

(Average  #  and  %  of  lak)s  successfully  completing  studies] 


DBP  Sample 

±20%  of  TV 

±30%  of  TV 

±40%  of  TV 

±50%  of  TV 

#Labs 

%Ubs 

#UbS 

%Lal)s 

#lahs 

%Labs 

#Lat>s 

%Labs 

TTHM  

HAA51  

chlorite 

bromate  

609 
SO 
55 
45 

73 
37 
63 
50 

731 
83 
68 
52 

88 
61 
78 
57 

773 

103 

72 

57 

93 
75 
82 
64 

788 

115 

74 

60 

94 
84 
85 
68 

^  Study  38  was  excluded  from  tfiis  analysis,  because  a  valid  DCAA  tme  value  was  .not  available  for  tfie  HAA  sample. 


Based  on  the  results  from  the  analyses 
described  previously,  EPA  believes  it  is 
reasonable  to  set  the  TTHM  acceptance 
criteria  at  ±20%  around  the  study  true 
values.  The  number  of  laboratories 
capable  of  performing  TTHM  analyses  is 
large  and  the  results  described 
previously  show  that  in  the  time  frame 
of  1996-1998,  over  70%  of  the 
laboratories  could  successfully  meet  the 
±20%  criteria.  The  PE  studies 
conducted  diu-ing  the  Information 
Collection  Rule  used  the  same 
acceptance  criteria  (USEPA  1996b). 

The  data  indicate  that  ±40%  are 
probably  the  tightest  criteria  that  could 
be  used  to  evaluate  HAAS  PE  samples. 
Setting  this  criteria  balances  the  need 
for  approval  of  enough  labs  to  meet 
monitoring  capacity  and  the  need  to 
provide  data  of  acceptable  accuracy. 
The  ±40%  criteria  is  consistent  with  the 
Information  Collection  Rule  PE  study 
acceptance  criteria  and  it  is  tighter  than 
the  criteria  established  in  the  Stage  1 


DBPR.  During  the  Information 
Collection  Rule,  laboratories  that  were 
approved  using  the  ±40%  criteria  were 
able  to  provide  accurate  and  precise 
data  as  evidenced  by  the  quality  control 
data  collected  when  the  Information 
Collection  Rule  samples  were  analyzed 
(Fair  et  al.  2002).  Of  the  1,250 
Information  Collection  Rule  samples 
that  were  fortified  with  known  amounts 
of  HAAs,  the  median  recovery  was 
103%  and  the  recoveries  ranged 
between  89%  and  120%  in  80%  of  the 
fortified  samples.  There  were  1,211 
Information  Collection  Rule  samples 
that  were  analyzed  in  duplicate  and  the 
median  relative  percent  difference  for 
those  HAAS  analyses  was  4%.  Ninety 
percent  of  the  analyses  had  RPDs  less 
than  21%.  EPA  believes  laboratories 
that  are  certified  using  the  ±40%  criteria 
in  PE  studies  should  be  capable  of 
performing  at  a  level  comparable  to  the 
Information  Collection  Rule 
laboratories. 


EPA  believes  chlorite  PE  samples 
should  be  evaluated  using  a  ±30% 
criteria.  Over  70%  of  the  laboratories 
could  meet  this  requirement  for  chlorite 
in  the  WS  studies. 

The  percentage  of  passing  labs  for 
bromate  is  almost  60%  when  a  ±30% 
criteria  is  applied  to  the  WS  study  data. 
Since  the  data  do  not  accurately  reflect 
the  bromate  methods  that  are  now  being 
used  by  laboratories,  EPA  believes  a 
greater  percentage  of  laboratories  would 
pass  the  bromate  PE  study  using  today's 
technology.  Unfortimately,  EPA  does 
not  have  the  data  to  verify  this 
assumption,  because  EPA  no  longer 
conducts  PE  studies.  Even  if  the 
assumption  is  flawed,  a  57%  acceptance 
rate  would  still  provide  enough  certified 
laboratories  to  handle  the  number  of 
bromate  samples  required  for 
compliance  monitoring  under  the  Stage 
1  DBPR. 

The  proposed  acceptance  criteria  are 
listed  in  Table  V-20. 


Table  V-20.— Proposed  Performance  Evaluation  (PE)  Acceptance  Criteria 


DBP 


TTHM 

Chloroform 

Bromodichloromethane 
Dibromochloromefhane 
Bronwform 

HAAS 

Monochloroacetic  Acid 
Dichloroacetic  Acid 
Trichloroacetic  Acid 
Monobromoacetic  Acid 
Dibromoacetic  Acid 

Chlorite 

Bromate 


Acceptance 

limits 

(percent) 


±20 
±20 
±20 
±20 

±40 
±40 
±40 
±40 
±40 
±30 
±30 


Comments 


Laboratory  must  meet  all  4  individual  THM  acceptance  limits  in 
order  to  successfully  pass  a  PE  sample  for  THMs. 


Latxiratory  must  meet  the  acceptance  limits  for  4  out  of  5  of 
the  HAAS  compounds  in  ordier  to  successfully  pass  a  PE 
sample  for  HAAS. 


EPA  is  also  proposing  that  the  PE 
acceptance  limits  described  previously 
become  effective  within  60  days  of 
promulgation  of  the  final  rule.  This  will 


allow  the  laboratory  certification 
program  to  implement  the  fixed  limits 
as  soon  as  possible.  Laboratories  that 
were  certified  under  the  Stage  1  PE 


acceptance  criteria  would  be  subject  to 
the  new  criteria  when  it  is  time  for  them 
to  analyze  their  annual  DBP  PE 
samples(s). 
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3.  What  miniii 
being  propose  d 


Liun  reportmg  limits  are 

1? 


The  CoDsui  ler  Confidence  Reports 
Rule  (USEPAaggaiT  requires  that  all 
detected  regulated  contaminants  be 
reported  in  th^  annual  reports,  but 
detection  is  npt  defined  for  the  DBP 
contaminants]  This  rule  addresses  the 
deficiency  by  iproposing  reporting  limits 
for  the  regulated  DBFs. 

Laboratoriei  that  analyze  compliance 
samples  must 'be  able  to  reliably 
measure  the  DBFs  at  concentrations 
below  the  MCl,.  Laboratories  must  also 
be  able  to  measure  the  individual  TTHM 
and  HAAS  compounds  at  levels  that  are 
much  lower  Ukan  the  MCLs  for  these 
compound  classes,  because  the  MCLs 
are  based  on  the  siun  of  the  individual 
compound  concentrations. 

Historically^  EFA  has  used  practical 
quantitation  levels  to  estimate  the 
lowest  concerttration  at  which 
laboratories  ci  in  be  expected  to  provide 
data  within  specified  limits  of  precision 


and  accuracy 


iuring  routine  operating 


conditions  (U  5EPA  1985).  The  estimates 


are  based  on  PE  data,  if  available,  or  are 
set  at  five  or  ten  times  the  method 
detection  level. 

In  today's  nijle,  EPA  is  proposing  an 
alternate  approach  for  establishing  the 
lowest  concentration  for  which 
laboratories  are  expected  to  report 
quantitative  data  for  DBFs.  The 
approach  is  based  on  a  unique  data  set 
from  the  Information  Collection  Rule. 
Laboratories  were  required  to  meet 
specific  quality  control  criteria  when 
they  analyzed  samples  for  the 
Information  Collection  Rule.  The  rule 
established  a  reg'ulatory  minimum 
reporting  level  (MRL)  for  each  analyte 
and  laboratories  were  required  to 
demonstrate  they  could  accurately 
measure  at  these  concentrations  each 
time  a  set  of  samples  was  analyzed.  The 
regulatory  MRLs  were  based  on 
recommendations  from  experts  who 
were  experienced  in  DBF  analyses  and 
were  set  at  concentrations  for  which 
most  laboratories  were  expected  to  be 
able  to  meet  the  precision  and  accuracy 
criteria  under  normal  operating 
conditions.  Most  samples  were  also 


expected  to  contain  concentrations 
greater  than  the  specified  MRLs. 

EPA  evaluated  the  data  fi^m  the 
Information  Collection  Rule  to 
determine  if  the  laboratories  were  able 
to  reliably  measure  down  to  the 
required  MRL  concentrations.  Precision 
and  accuracy  data  from  the  calibration 
check  standards  prepared  at  the  MRL 
concentrations  (listed  in  Table  V-21) 
were  examined.  The  data  indicated  most 
laboratories  were  able  to  provide 
quantitative  data  for  samples  with  these 
concentrations. 

Because  laboratories  demonstrated  the 
capability  to  meet  the  Information 
Collection  Rule  MRLs,  EPA  believes  it  is 
reasonable  to  expect  similar 
performance  during  the  analyses  of  DBP 
compliance  monitoring  samples.  In 
today's  rule,  EPA  is  proposing  to 
incorporate  MRL  requirements  into  the 
laboratory  certification  program  for 
DBFs  and  to  use  regulatory  MRLs  as  the 
minimum  concentrations  that  must  be 
reported  as  peut  of  the  Consvuner 
Confidence  Repwts  (§  141.151(d)). 


Table  V-21  .—Proposed  Minimum  Reporting  Level  (MRL)  Requirements 


DBF 


MRL  (jig/L) 


Information 

collection 

rule 


Proposed  stage 
2DBPR 


Comments 


TTHM 

Chloroform 
Bromodichli  >romethane 
DibromochI  xomethane 
Bromoform 

HAAS 

Monoctilordacetic  Acid 

Dichloroacatic  Acid  

Trichtoroacttic  Acid 

Monobrom<}acetic  Add 
Dibromoac9tic  Acid  

Chlorite  

Bromate 


1.0 
1.0 
1.0 
1.0 

2.0 
1.0 
1.0 
1.0 
1.0 
20.0 
SO 


1.0 
1.0 
1.0 
1.0 

2.0 
1.0 
1.0 
1.0 
1.0 
200.0 
5.0  or  1.0 


Latx)ratories  that  use  EPA  Methods  317.0  Revision 
2.0,  326.0,  or  321.8  must  meet  a  1.0  ng/L  MRL 
for  bromate. 


tlie 


As  part  of 
EPA  is  propo^ng 
to  demonstrat  s 
measure  concentrations 
as  the  ones  li 
to  be  certified 
would  mean  t  lat 


encomp  iss 
MIL 


must 

regulatory 
the  laboratory 
of  the  calibrat  ion 
concentration 
data  are  repoi  led 
calibration  ch  sck 
concentration 
batch  of  sam 
analyze  a  cheik 


request  for  certification, 
to  require  laboratories 
they  can  reliably 

at  least  as  low 
^ed  in  Table  V-21  in  order 
for  those  parameters.  This 
the  calibration  cxu^e 
the  proposed 
concentration  and  that 
must  verify  the  accuracy 

curve  at  the  lowest 
for  which  quantitative 
by  analyzing  a 
standard  at  that 
prior  to  analyzing  each 
les.  (Laboratories  would 
standard  at  the 


specified  MRL  concentration  daily  or 
each  time  samples  are  analyzed.)  The 
measured  concentration  for  this  check 
standard  must  be  within  ±50%  of  the 
expected  value.  Laboratories  may 
choose  to  report  quantitative  data  at 
concentrations  lower  than  the  proposed 
regulatory  MRLs  as  long  as  the  required 
accuracy  criteria  (±50%  of  the  expected 
value)  is  met  by  daily  analyzing 
standards  at  the  lowest  reporting  limit 
chosen  by  the  laboratory. 

Laboratories  were  not  given  the 
opportunity  to  report  concentrations 
lower  than  the  specified  MRLs  during 
the  Information  Collection  Rule.  Some 
laboratories  indicated  they  have  met  the 


precision  and  acciu-acy  criteria  at  lower 
concentrations,  so  EPA  believes  that 
each  laboratory  should  have  the 
flexibility  to  continue  using  its  own 
reporting  limits  as  long  as  the  laboratory 
MRLs  are  not  higher  than  the  regulatory 
ones  proposed  in  this  rule.  This 
flexibility  would  minimize  the  cost  of 
implementing  the  regulatory  MRL 
requirements,  because  the  laboratory 
would  not  have  to  make  changes  in  its 
established  quality  control  procedures 
imless  its  procediu«s  are  less  stringent 
than  those  being  proposed  today. 
Requiring  a  laboratory  to  adopt 
regulatory  MRLs  that  are  higher  than  the 
laboratory  reporting  limits  currently  in 
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use  offers  no  advantage  and  coidd 
increase  analytical  costs.  The  capability 
to  provide  quantitative  data  at  the 
laboratory's  MRL  or  the  regulatory  MRL 
would  need  to  be  demonstrated  on  a 
daily  basis  by  analyzing  a  check 
standard  at  that  concentration  and  by 
achieving  a  recovery  in  the  range  of  50 
to  150%. 

The  proposed  regulatory  MRL  for 
MCAA  is  2.0  ^ig/L  based  on  the 
Information  Collection  Rule 
performance  data.  However,  MCAA  was 
not  present  at  concentrations  higher 
than  this  in  more  than  half  of  the 
samples  analyzed  for  HAAs  during  the 
Information  Collection  Rule  (USEFA 
2003o).  Some  laboratories  reported  that 
they  could  have  provided  quantitative 
data  for  MCAA  down  to  concentrations 
as  low  as  1.0  \ig/L. 

EFA  is  proposing  a  regulatory  MRL 
for  chlorite  that  is  much  higher  than  can 
easily  be  achieved  using  the  approved 
or  proposed  methods.  The  MRL 
specified  during  the  Information 
Collection  Rule  was  20.  \ig/L  and 
laboratories  were  able  to  successfully 
obtain  quantitative  data  at  that  level. 
However,  in  the  context  of  this  rule, 
EPA  believes  that  requiring  laboratories 
to  verify  their  calibration  curves  down 
to  20.  ^g/L  each  time  samples  are 
analyzed  is  unnecessary.  This  is  because 
chlorite  analyses  are  only  performed  on 
samples  from  water  plants  that  use 
chlorine  dioxide  and  most  of  the 
applied  chlorine  dioxide  is  converted  to 
chlorite,  so  the  concentrations  that  are 
expected  in  most  compliance 
monitoring  samples  will  be  much  higher 
than  20.  M-g/L.  (The  Information 
Collection  Rule  data  showed  a  median 
chlorite  concentration  of  380  jig/L  in  the 
finished  water  and  333  \ig/L  as  the 
distribution  system  average  in  systems 
using  chlorine  dioxide  (USEFA  2003o).) 
EFA  is  proposing  a  regulatory  MRL  of 
200.  ng/L  for  chlorite,  because  most  of 
the  samples  are  expected  to  contain 
concentrations  higher  than  200.  jig/L. 
The  MCL  for  chlorite  is  1.0  mg/L  (1,000 
(ig/L).  EFA  recognizes  that  setting  the 
regulatory  MRL  for  chlorite  based  on  the 
concentrations  expected  to  be  found  in 
the  samples  rather  than  the  sensitivity 
of  the  analytical  method  is  inconsistent 
with  the  approach  taken  for  other 
compounds  in  this  rule.  Nevertheless, 
EPA  believes  setting  the  MRL  based  on 
occurrence  information  is  appropriate 
because  it  will  not  compromise  the 
compliance  data.  Water  systems  would 
have  the  option  of  requiring  that 
laboratories  establish  a  lower  reporting 
limit  when  their  samples  are  analyzed 
and  EPA  would  encourage  this  in  cases 
in  which  the  samples  consistently 
contain  chlorite  concentrations  that  are 


<200  |ig/L.  If  a  lower  reporting  limit  is 
used,  then  the  laboratory  will  be 
required  to  meet  the  precision  and 
accm-acy  requirements  at  that  lower 
concentration  by  daily  successfully 
analyzing  a  check  standard  at  the 
laboratory  reporting  limit  concentration 
prior  to  analyzing  compliance  samples. 
EPA  believes  very  few  water  systems 
will  request  more  sensitive  chlorite 
analyses,  because  their  samples  won't 
have  low  enough  concentrations  to 
require  it. 

EPA  is  proposing  two  regulatory 
MRLs  for  bromate  analyses  in  today's 
rule.  This  is  because  the  traditional  ion 
chromatographic  (IC)  methods  using 
conductivity  detection  (EPA  Method 
300.1  and  ASTM  Method  6581-00)  are 
only  capable  of  quantitating  down  to  5.0 
Hg/L  while  the  new  IC  methods  using 
either  post  column  reactions  with  UV/ 
Vis  detection  (EPA  Methods  317.0 
Revision  2.0  and  326.0)  or  IC  followed 
by  ICP-MS  detection  (EPA  Method 
321.8)  can  rehably  quantitate  bromate 
concentrations  as  low  as  1.0  \ig/L.  EPA 
believes  it  is  appropriate  to  set  the 
regulatory  MRL  based  on  the  capability 
of  the  method.  (EFA  has  published 
detection  limits  for  inorganic 
contaminants  based  on  method 
capability  (§  141.23(a)(4)(i)),  so  the 
approach  proposed  today  is  consistent 
with  previous  regulations.)  If  the 
regulatory  MRL  is  based  on  the  most 
sensitive  method,  then  the  routine  IC 
methods  could  no  longer  be  used  even 
though  they  are  adequate  for 
demonstrating  compliance  with  the 
bromate  MCL.  If  the  regulatory  MRL  is 
set  using  the  least  sensitive  method, 
then  the  feasibility  for  reduced  bromate 
monitoring  based  on  a  riuming  annual 
average  of  <0.0025  \ig/L  (<2.5  fig/L) 
would  not  be  adequately  demonstrated 
based  on  data  reported  with  a  reporting 
limit  of  5.0  ng/L. 

EPA  is  proposing  MRLs  as  part  of  the 
certification  process.  Laboratories 
would  be  required  to  demonstrate  they 
can  reliably  quantitate  at  the  specified 
MRL  concentration  when  their  current 
DBP  certification  is  subject  to  renewal 
or  if  they  are  applying  for  certification 
for  DBP  methods-for  the  first  time. 
(Demonstration  would  be  accomplished 
by  providing  precision  and  accuracy 
data  from  the  analyses  of  check 
standards  at  or  below  the  regulatory 
MRL  concentration  over  a  several  day 
period.  The  laboratory's  standard 
operating  procedm^  for  HAAS  analyses 
would  include  a  requirement  to  daily 
meet  the  MRL  acciu-acy  criteria  for  a 
check  standard  at  or  below  the 
regulatory  MRL  concentration.) 
Although  ensuring  laboratories  can  meet 
the  regulatory  MRLs  is  a  new 


certification  requirement,  EPA  does  not 
believe  this  significantly  increases  the 
time  required  to  review  a  laboratory 
prior  to  certification.  Each  DBP  method 
requires  the  laboratory  to  generate  a 
similar  set  of  data  at  a  higher 
concentration  and  to  meet  specific 
accuracy  and  precision  criteria  as  part  of 
the  initial  demonstration  of  laboratory 
capability  to  perform  the  method; 
review  of  the  MRL  data  set  will  be 
comparable  to  what  is  already  being 
done.  This  new  requirement  will  ensure 
that  laboratories  can  reliably  analyze 
samples  that  contain  low  concentrations 
of  DBFs  on  an  on-going  basis. 

EPA  is  also  proposing  to  require  the 
regulatory  MRLs  be  used  for  compliance 
reporting  by  the  Public  Water  Systems. 
Finally,  the  regulatory  MRLs  would  be 
used  when  Public  Water  Systems  inform 
customers  of  their  water  quality  relative 
to  DBP  concentrations  in  the  annual 
Consumer  Confidence  Reports. 

4.  What  Are  the  Requirements  for 
Analyzing  IDSE  Samples? 

EPA  is  proposing  that  the  TTHM  and 
HAAS  samples  collected  for  the  Initial 
Distribution  System  Evaluations  (IDSE) 
and  the  system  specific  studies 
conducted  in  lieu  of  IDSEs  be  analyzed 
by  certified  laboratories.  EPA  recognizes 
that  this  will  require  additional 
laboratory  capacity  during  the  time 
period  in  which  these  studies  are 
conducted.  The  largest  challenge  will  be 
in  developing  the  capacity  to  analyze 
the  samples  for  the  water  systems  that 
must  complete  the  studies,  analyze  the 
data,  and  reconunend  Stage  2  DBF 
sampling  sites  within  two  years  of  the 
promulgation  date  of  the  rule.  However, 
EFA  believes  commercial  laboratories, 
in  particular,  will  be  able  to  expand 
their  capacity  to  meet  the  demand  based 
in  the  information  presented  below. 

Assuming  no  waivers  or  system- 
specific  studies,  the  number  of  IDSE 
samples  is  estimated  to  be  between 
14,000  and  21,000  per  month  in  the  first 
round  of  IDSE  monitoring,  depending 
on  whether  the  monitoring  requirements 
are  based  on  population  or  number  of 
treatment  plants,  respectively. 
Laboratories  should  easily  be  able  to 
accommodate  this  increase  in  TTHM 
samples,  because  experience  performing 
TTHM  analyses  is  spread  across  a  large 
number  of  laboratories.  Hundreds  of 
laboratories  have  been  certified  for 
TTHM  ana.lyses,  since  certification  was 
first  required  in  1979.  There  were  close 
to  600  laboratories  certified  to  perform 
TTHM  analyses  in  1991.  In  the  1996- 
1998  period,  there  were  over  800 
laboratories  participating  in  the  PE 
studies  for  TTHMs  and  600  of  those 
laboratories  were  capable  of  meeting  the 
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TTHM  PE  acc(  sptance  criteria  proposed 
in  today's  rule .  Many  water  system 
laboratories  ar  b  certified  to  perform 
TTHM  analyst  s  and  will  be  able  to 
incorporate  th  i  IDSE  TTHM  samples 
from  their  sysl  ems  into  the  laboratory 
schedule.  It  is  reasonable  to  expect  that 
commercial  la  }oratories  will  be  able  to 
handle  the  remainder  of  the  TTHM 
samples.  (EPAj  does  not  have  a  current 
estimate  of  tha  number  of  laboratories 
certified  to  penorm  TTHM  analyses. 
However,  if  the  number  of  IDSE  samples 
from  large  systems  was  evenly  spread 
over  the  600  1«  boratories  that  were 
certified  in  19'  )1.  this  would  be  less 
than  40  additional  samples  per  month 
for  each  laborator>'.  Analysis  of  40 
TTHM  sample  s  would  involve  less  than 
two  days  of  an  alyst  and  instrument  time 
which  does  ncit  seem  unreasonable  for 
commercial  la  )oratories  to 
accommodate.) 

Analyses  of  the  HAA5  samples  will 
present  a  great  er  challenge,  because 
certification  is  relatively  new  for  this 
measurement.  EPA  anticipates  that  most 
of  the  HAAS  s  imples  will  be  analyzed 
by  commercia  and  State  laboratories, 
because  the  mi  jthods  are  more  complex 
than  the  TTH^  1  analyses  and  monitoring 
was  not  widel;  r  required  until  January 
2002.  Laboratc  ries  were  not  required  to 
be  certified  to  Derform  HAAS  analyses 
until  January  ;  002.  However,  the  PE 
Study  results  I  rom  1996-1998  indicate 
that  over  1 30  1  iboratories  were 
performing  W  AS  analyses  during  that 
time  frame  an(  approximately  100  of 
those  laborato]  ies  were  capable  of 
meeting  the  H  VA5  PE  acceptance 
criteria  propos  ed  in  today's  rule. 
Ninety-four  la  )oratories  were  approved 
to  perform  HA  A  analyses  during  the 
Information  Q  lUection  Rule;  twenty- 
seven  of  them  were  commercial 
laboratories  ai  d  nine  were  State 
laboratories.  E  'A  anticipates  that  large 
commercial  la  )oratories  already 
certified  to  pe:  form  HAAS  analyses  will 
recognize  this  market  potential  and  add 
staff  and  instn  imentation  to 
accommodate  the  increased  demand. 

Most  systems  serving  <10,000  people 
will  not  begin  their  IDSE  studies  until 
after  the  large  systems  have  completed 
their  studies.  I  ven  though  the  potential 
number  of  san  pies  is  greater,  the  small 
systems  have  I  wo  additional  years  in 
which  to  complete  their  studies,  so 
there  is  more  (  pportxmity  to  schedule 
the  sampling  ii  such  a  manner  that 
laboratory  capicity  is  maintained.  The 
laboratory  cap  icity  should  be  readily 
available  by  d:  e  time  analyses  of  these 
samples  are  re  quired. 


S.  Request  for  Comments 

EPA  requests  comments  concerning 
the  appropriateness  of  the  proposed  PE 
acceptance  criteria. 

EPA  solicits  comments  as  to  whether 
an  MRL  lower  than  2  ^g/L  is  feasible  for 
MCAA  and  if  so,  what  should  that  MRL 
concentration  be? 

EPA  requests  comments  concerning 
whether  the  MRL  for  chlorite  should  be 
based  on  the  sensitivity  of  the  method 
(i.e..  20.  Hg/L)  or  on  the  expected 
concentration  range  of  the  samples  (i.e., 
200.  ng/L). 

EPA  solicits  comments  concerning 
which  MRL  approach  should  be 
considered  for  bromate.  Specifically, 
should  EPA  set  the  MRL  based  on  the 
capability  of  the  method  which  would 
mean  that  two  different  MRLs  are 
defined  or  should  one  MRL  be 
established  based  on  either  the  least  or 
most  sensitive  method? 

EPA  requests  comments  concerning 
the  appropriateness  of  the  MRL 
certification  requirements  and  whether 
additional  certification  requirements 
should  be  considered. 

EPA  solicits  comments  on  the 
availability  of  laboratory  capacity  to 
perform  TTHM  and  HAAs  analyses' for 
IDSE  studies. 

VI.  State  Implementation 

This  section  describes  the  regulations 
and  other  procedures  and  poUcies  States 
would  have  to  adopt  to  implement  the 
Stage  2  DBPR,  if  finalized  as  proposed 
today.  States  must  continue  to  meet  all 
other  conditions  of  primacy  in  40  CFR 
part  142. 

The  SDWA  establishes  requirements 
that  a  State  or  eligible  Indian  Tribe  must 
meet  to  assume  and  maintain  primary 
enforcement  responsibility  (primacy)  for 
its  public  water  systems.  These  SDWA 
requirements  include:  (1)  adopting 
drinking  water  regulations  that  are  no 
less  stringent  than  Federal  drinking 
water  regiUations,  (2)  adopting  and 
implementing  adequate  procedures  for 
enforcement,  (3)  keeping  records  and 
making  reports  available  on  activities 
that  EPA  requires  by  regulation,  (4) 
issuing  variances  and  exemptions  (if 
allowed  by  the  State),  imder  conditions 
no  less  stringent  than  allowed  under  the 
SDWA,  and  (5)  adopting  and  being 
capable  of  implementing  an  adequate 
plan  for  the  provision  of  safe  drinking 
water  under  emergency'  situations. 
General  rule  implementation  activities 
include  notifying  systems  of  rule 
requirements,  updating  internal  and 
external  databases,  providing  training 
and  technical  assistance,  and  reviewing 
(and,  if  necessary,  approving) 
monitoring  and  other  reports  and  plans. 


To  receive  primacy  for  the  Stage  2 
DBPR,  when  final.  States  will  be 
required  to  adopt  the  following  new  or 
revised  requirements  xmder  their  own    • 
regulations: 
—Section  141.33(a)  and  (f).  Record 

maintenance; 
— Section  141.64,  MCLs  for  disinfection 

byproducts; 
— Subpart  L,  Disinfectant  Residuals, 

Disinfection  Bjrproducts,  and 

Disinfection  Byproduct  Precursors; 
— Subpart  O,  Consumer  Confidence 

Reports; 
— Subpart  Q,  Public  Notification  of 

Drinking  Water  Violations; 
— Subpart  U,  Initial  Distribution  System 

Evaluation;  and 
— Subpart  V,  Stage  2B  Disinfection 

Byproducts  Requirements. 

In  addition  to  adopting  basic  primacy 
requirements  specified  in  40  CFR  part 
142,  States  are  required  to  address 
applicable  special  primacy  conditions. 
Special  primacy  conditions  pertain  to 
specific  regulations  where 
implementation  of  the  rule  involves 
activities  beyond  general  primacy 
provisions.  "The  purpose  of  t^ese  special 
primacy  requirements  in  today's 
proposal  is  to  ensure  State  flexibility  in 
implementing  a  regulation  that:  (1) 
Applies  to  specific  system 
coiifigurations  within  the  particular 
State  and  (2)  can  be  integrated  with  a 
State's  existing  Public  Water  Supply 
Supervision  Program.  States  must 
include  these  rule-distinct  provisions  in 
an  application  for  approval  or  revision 
of  their  program.  These  primacy 
requirements  for  implementation 
flexibility  are  discussed  in  the  following 
section. 

\.  State  Primacy  Requirements  for 
Implementation  Flexibility 

To  ensure  that  a  State  program 
includes  all  the  elements  necessary  for 
an  effective  and  enforceable  program 
within  that  State  under  today's  rule,  a 
State  primacy  application  must  include 
a  description  of  how  the  State  will 
review  roSE  reports  and  approve  new  or 
revised  monitoring  sites  for  long-term 
DBP  compliance  monitoring.  If  a  State 
will  use  the  authority  to  grant  blanket 
waivers  for  IDSE  requirements  to  very 
small  systems,  it  must  comply  with  the 
special  primacy  provision  for  granting 
such  waivers.  A  State  that  intends  to  use 
the  authority  for  addressing  consecutive 
system  monitoring  requirements  must 
include  a  description  of  how  it  intends 
to  implement  that  authority.  A  State 
primacy  application  must  also  include  a 
description  of  how  the  State  will  require 
systems  to  identify  significant 
excursions. 
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B.  State  Recordkeeping  Requirements 

The  current  regulations  in  §  142.14 
require  States  with  primacy  to  keep 
various  records,  including  analytical 
results  to  determine  compliance  with 
MCLs,  MRDLs,  and  treatment  technique 
requirements;  system  inventories;  State 
approvals;  enforcement  actions;  and  the 
issuance  of  variances  and  exemptions. 
The  proposed  Stage  2  DBPR  requires 
that  the  State  keep  records  related  to 
any  decisions  made  pursuant  to  the 
requirements  in  subparts  U  and  V,  plus 
copies  of  IDSE  reports  submitted  by 
systems  until  those  reports  are  revereed 
or  revised  in  their  entirety.  Today's 
proposal  also  includes  a  revision  to  the 
State  recordkeeping  requirements  that 
requires  States  to  maintain  records  of 
DBP  monitoring  plans  submitted  by 
public  water  systems  until  superceded 
by  a  new  system  monitoring  plan. 

C.  State  Reporting  Requirements 

EPA  currently  requires  in  §  142.15 
that  States  report  information  such  as 
violations,  vaiiance  and  exemption 
status,  and  enforcement  actions  to  EPA. 
The  proposed  Stage  2  DBPR  will  not 
add  any  additional  reporting 
requirements. 

D.  Interim  Primacy 

On  April  28, 1998,  EPA  amended  its 
State  primacy  regulations  at  40  CFR 
142.12  to  incorporate  the  new  process 
identified  in  the  1996  SDWA 
Amendments  for  granting  primary 
enforcement  authority  to  States  while 
their  applications  to  modify  their 
primacy  programs  are  under  review  (63 
FR  23362)  (USEPA  1998J).  The  new 
process  grants  interim  primary 
enforcement  authority  for  a  new  or 
revised  regulation  during  the  period  in 
which  EPA  is  making  a  determination 
with  regard  to  primacy  for  that  new  or 
revised  regulation.  This  interim 
enforcement  authority  begins  on  the 
date  of  the  complete  primacy 
application  submission  or  the  effective 
date  of  the  new  or  revised  State 
regulation,  whichever  is  later,  and  ends 
when  EPA  makes  a  final  determination. 
However,  this  interim  primacy  authority 
is  only  available  to  a  State  that  has 
primacy  for  every  existing  NPDWR  in 
effect  when  the  new  regulation  is 
promulgated. 

As  a  result.  States  that  have  primacy 
for  every  existing  NPDWR  already  in 
effect  may  obtain  interim  primacy  for 
this  rule,  beginning  on  the  date  that  the 
State  submits  the  application  for  this 
rule  to  EPA,  or  the  effective  date  of  its 
revised  regulations,  whichever  is  later. 
In  addition,  a  State  which  wishes  to 
obtain  interim  primacy  for  future 


>4PDWRs  must  obtain  primacy  for  this 
rule. 

E.  IDSE  Implementation 

As  discussed  in  section  V.J.,  many 
systems  will  be  performing  certain  IDSE 
activities  prior  to  their  State  receiving 
primacy.  During  that  period,  EPA  will 
act  as  the  primacy  agency,  but  will 
consult  and  coordinate  with  individual 
States  to  the  extent  practicable  and  to 
the  extent  that  States  are  willing  and 
able  to  do  so.  In  addition,  prior  to 
primacy.  States  may  be  asked  to  assist 
EPA  in  identifying  and  confirming 
systems  that  are  required  to  comply 
with  certain  IDSE  activities.  Once  the 
State  has  received  primacy,  it  will 
become  responsible  for  IDSE 
implementation  activities. 

F.  State  Burden 

Section  VII  of  today's  document 
contains  an  analysis  of  the  burden  that 
this  rule  will  place  on  States  in 
receiving  primacy  and  implementing 
this  rule. 

G.  Request  for  Comment 

EPA  requests  comment  on  the  State 
implementation  requirements  including 
the  special  primacy  requirements. 

VII.  Economic  .\nalysis    ~ 

This  section  summarizes  the  Health 
Risk  Reduction  and  Cost  Analysis 
(HRRCA)  in  support  of  die  Stage  2  DBPR 
as  required  by  section  1412(b)(3)(C)  of 
the  1996  SDWA.  In  addition,  under 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  EPA  must 
estimate  the  costs  and  benefits  of  the 
Stage  2  DBPR  in  an  Economic  Analysis 
(EA).  EPA  has  prepared  an  EA  to 
comply  with  the  requirements  of  this 
order  and  die  SDWA  Health  Risk 
Reduction  and  Cost  Analysis  (HRRCA) 
(USEPA  20031).  SDWA  (Section  1412 
(b)(4)(C))  also  requires  the  Agency  to 
determine  that  the  benefits  of  the 
promulgated  rule  would  justify  the  costs 
of  compliance.  The  proposed  EA  is 
available  in  the  docket  and  is  also 
published  on  the  Agency's  web  site: 
http://www.epa.gov/edocket. 

It  is  important  to  note  that  the 
regulatory  options  considered  by  the 
Agency  are  the  direct  result  of  an 
Advisory  Committee  process  that 
involved  various  drinking  water 
stakeholders.  More  information  on  this 
process  is  discussed  in  sections  II  and 
V  of  today's  preamble. 

In  order  to  analyze  both  benefits  and 
costs  of  the  proposed  rule  and  other 
regulatory  alternatives  considered  by 
the  Agency,  EPA  relied  on  several  data 
sources  to  understand  DBP  occurrence, 
an  analytical  model  to  predict  treatment 


changes  and  changes  in  DBP 
occxiri^nce,  and  input  and  analysis  from 
expert  technical  review  panels  to  assist 
with  model  validation  and  technology 
selection.  A  brief  description  of  the 
process  is  ouUined  in  section  VILE,  but 
a  more  detailed  explanation  of  the 
analytical  process  is  in  the  EA  for  the 
proposed  Stage  2  DBPR  (USEPA  20031). 

Tne  Stage  2  DBPR  economic  impact 
analysis  uses  a  model,  (referred  to  as  the 
Surface  Water  Analytical  Tool  or 
SWAT)  and  information  collected  under 
the  Information  Collection  Rule  to  make 
predictions  about  finished  water  and 
delivered  water  DBP  levels,  as  well  as 
predicting  technology  changes 
necessary  for  systems  to  comply  with 
rule  alternatives.  Specifically,  SWAT 
estimates  post-Stage  1  DBPR  (pre-Stage 
2)  and  post-Stage  2  DBPR  DBP  levels 
and  likely  technology  choices  by  the 
industry  to  achieve  compliance.  For 
smaller  systems  and  for  all  ground  water 
systems,  expert  panels  considered 
occurrence  data  and  current  treatment 
technology  specific  to  these  systems  and 
used  this  information  to  predict 
technology  treatment  changes  that  may 
result  from  this  proposed  rule. 

Both  benefits  and  costs  are  presented 
as  annualized  values.  The  process 
allows  comparison  of  cost  and  benefit 
streams  that  are  variable  over  a  given 
time  period.  The  time  frame  used  for 
both  benefit  and  cost  comparisons  is  25 
years;  approximately  five  years  account' 
for  rule  implementation  and  20  years  for 
the  average  useful  life  of  the  equipment. 
The  Agency  uses  social  discount  rates  of 
both  three  percent  and  seven  percent  to 
calculate  present  values  from  the  stream 
of  benefits  and  costs  and  also  to 
annualize  the  present  value  estimates. 
The  EA  for  the  proposed  rule  (USEPA 
'20031)  also  shows  the  undiscounted 
stream  of  both  benefits  and  costs  over 
the  25  year  analysis  period. 

A.  Regulatory  Alternatives  Considered 
by  the  Agency 

Today's  proposed  Stage  2  DBPR 
represents  the  second  of  a  set  of  rules 
that  address  public  health  risks  from 
DBFs.  The  Stage  1  DBPR  was 
promulgated  to  decrease  average 
exposure  to  DBFs  and  associated  health 
risks  by  focusing  compliance  on  MCLs 
based  on  average  concentrations  of 
TTHM  and  HAAS  within  the 
distribution  system.  Today's  proposed 
Stage  2  DBPR  further  reduces  exposure 
to  chlorinated  DBFs  by  basing 
compliance  on  the  LRAA  of  TTHM  and 
HAAS  concentrations  at  each  sampling 
point  within  the  distribution  system. 
Section  V  illustrated  the  LRAA  concept 
and  differences  in  the  two  comphance 
calculation  methodologies.  In  addition, 
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section  V  pro  /ided  a  comparison  of  the 
regulatory  op  ions  considered.  This 
subsection  w  11  summarize  the 
comparison  of  options  and  subsection 
VII. B.  will  outline  the  exposiue  analyses 
that  led  EPA  o  propose  the  preferred 
option  and  w  11  present  the  predicted 
national  occu  rrence  distributions  that 
were  used  to  quantify  predicted 
exposure  redi  ictions  from  today's 
proposed  ruh  .  A  detailed  discussion  of 
EPA's  exposu  re  analyses  can  be  found 
in  the  Econoi  lic  Analysis  for  the  Stage 
2  DBPR  (USE  'A  2003i). 

There  are  t'  vo  components  in  the 
Agency's  M-1  )BP  regulatory 
development  process  that  are 
particularly  n  jlevant  to  evaluation  of 
options  discussed  in  today's  proposal: 
(1)  the  data  s]  uthesis  and  evaluation 
resulting  fron  the  Information 
Collection  Rule;  and  (2)  the  analysis  and 
recommendal  ions  of  the  M-DBP 
Advisory  Cor  unittee.  Data  from  the 
Information  C  ollection  Rule  were  used 
with  the  SW/  T  model  to  estimate  the 
national  distr  butions  of  DBP 
occiurence.  T  tie  Advisory  Committee 
considered  s€  veral  questions  diuing  the 
negotiation  p  ocess,  including: 

— What  are  th  e  remaining  health  risks 
after  imple;  Dentation  of  the  Stage  1 
DBPR? 

— What  are  approaches  to  addressing 
these  risks? 

— What  are  tli  e  risk  tradeoffs  that  need 
to  be  consi(  ered  in  evaluating  these 
approaches  ? 

— How  do  the  estimated  costs  of  the 
approach  c  )mpare  to  reductions  in 
peak  occun  ences  and  overall 
exposure  fc  r  that  approach?  How  does 
this  measui  e  (ratio  of  costs  to 
exposure  re  duction)  compare  among 
the  approac  hes? 


The  Advisory  Committee  considered 
the  DBP  occurrence  estimates  and 
characteristics  of  these^  distributions  to 
be  important  in  understanding  the 
nature  of  public  health  risks.  Although 
the  Information  Collection  Rule  data 
were  collected  prior  to  promulgation  of 
the  Stage  1  DBPR,  the  data  support  the 
concept  that  a  system  could  be  in 
compliance  with  the  Stage  1  DBPR 
MCLs  of  0.080  mg/L  and  0.060  mg/L  for 
TTHM  and  HAAS,  respectively,  and  yet 
have  points  in  the  distribution  system 
with  either  periodically  or  consistently 
higher  DBP  levels  (see  section  IV). 

Based  on  these  findings,  and  in  order 
to  address  disproportionate  risk  within 
distribution  systems,  the  Advisory 
Committee  discussed  an  array  of  options 
that  would  base  compliance  on 
exposvu-e  at  specific  sampling  locations 
rather  than  on  average  exposiues  for  the 
entire  distribution  system.  These 
included  options  for  determining 
compliance  as  an  LRAA  (requiring 
systems  to  meet  the  MCL  at  individual 
sampling  locations  as  a  running  annual 
average)  or  as  absolute  maximums 
(requiring  that  no  samples  taken  exceed 
the  MCL  concentration),  in  addition  to 
a  combination  of  these  approaches.  For 
example,  the  Advisory  Committee 
reviewed  the  exposure  reductions  for  a 
number  of  approaches  based  on 
different  LRAA  and  absolute  maximum 
incremental  MCL  levels,  and 
combinations  of  an  LRAA  approach 
with  a  companion  absolute  maximum 
for  a  variety  of  different  concentration 
levels.  The  Advisory  Committee  also 
evaluated  the  associated  technology 
changes  and  costs  for  these  alternatives. 
In  the  process  of  narrowing  down 
altamatives  based  on  this  vast  amount 
of  information,  the  Advisory  Committee 
primarily  focused  on  four  types  of 


alternative  rule  scenarios  illustrated 
next. 

Preferred  Alternative 

— Long-term  MCLs  of  0.080  mg/L  for 
TTHM  and  0.060  mg/L  for  HAAS  as 
LRAAs.  • 

— Bromate  MCL  remaining  at  0.010  mg/ 
L- 

Alternative  1 

— Long-term  MCLs  of  0.080  mg/L  for 
TTHM  and  0.060  mg/L  for  HAAS  as 
LRAAs. 

—Bromate  MCL  of  0.005  mg/L. 

Alternative  2 

—Long-term  MCLs  of  0.080  mg/L  for 
TTHM  and  0.060  mg/L  for  HAAS  as 
absolute  maximums  for  individual 
measurements. 

— Bromate  MCL  remaining  at  0.010  mg/ 
L. 

Alternative  3 

— Long-term  MCLs  of  0.040  mg/L  for 
TTHM  and  0.030  mg/L  for  HAAS  as 
anRAA. 

— Bromate  MCL  remaining  at  0.010  mg/ 
L. 

Figure  VII-1  shows  how  compliance 
would  be  determined  under  each  of  the 
TTHM/HAAS  edtematives  described  and 
the  Stage  1  DBPR  for  a  hypothetical 
large  surface  water  system.  This 
hypothetical  system  has  one  treatment 
plant  and  measures  TTHM  in  the 
distribution  system  in  four  locations  per 
quarter  (the  calculation  methodology 
showrn  would  be  the  same  for  HAAS). 
Ultimately,  the  Advisory  Committee 
recommended  the  Preferred  Alternative 
in  combination  with  an  IDSE 
requirement. 

BILLING  CODE  6560-50-P 
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Figure  Vn-1.  Calculations  of  Compliance  for  the  Regulatory  Alternatives  Considered 
l~      nJBasis  of  Compliance 
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Preferred  Stage  2  DBPR  Alternative  and  Alternative  1* 
TTHM  MCL  s  80  pg/L  measured  as  an  LRAA 
LRAA  at  Location  4  exceeds  MCL 
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*The  Preferred  Alternative  and  Alternative  1  have  the 

same  TTHM  M 

they  differ  only  in  regard  to  the  bromate  MCL. 


Alternative  2 

TTHM  MCL  =  80  pg/L  measured  as  a  single  highest  value 

7?iree  samples  at  Locations  1  and  4  exceed  MCL 
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Alternative  3 

TTHM  MCL  =  40  pg/L  measured  as  an  RAA 

RAA  exceeds  MCL 
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The  Preferred  Alternative,  coupled 
with  the  IDSE's  refocused  sampling  (see 
section  V),  was  recommended  by  the 
Advisory  Committee  because  this 
approach  addresses  the  objective  of 
reducing  potentied  adverse  reproductive 
and  developmental  health  risks.  It 
achieves  this  objective  by  controlling 
peak  TTHM  and  HAAS  concentrations 
at  sites  throughout  the  distribution 


system  without  compromising  microbial 
protection.  At  the  same  time,  it  will 
only  require  a  few  higher  risk  systems 
to  face  the  cost  of  employing  additional 
advanced  technologies.  While  this 
alternative  controls  the  occurrence  of 
consistently  high  DBP  levels,  it  is  still 
possible  that  individual  samples  could 
exceed  the  MCL,  and  consumers  could 
thus  be  exposed  to  higher  DBP 


concentrations  for  some  portion  of  the 
year.  In  addition,  this  alternative  will 
further  reduce  average  DBP  levels  as 
systems  make  changes  to  reduce  these 
peak  concentrations.  Subsection  VII.B. 
will  show  how  today's  proposed 
requirements  are  predicted  to  decrease 
exposure  risks.  The  benefits  and  costs  of 
each  alternative  are  presented  in 
subsections  VII.C.  through  VIl.E. 
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B.  Rationale  /  >r  the  Proposed  Rule 
Option 

DBP  concec  trations  can  be  highly 
variable  throu  ^hout  a  distribution 
system  and  ov  er  time  at  the  same 
location  in  a  c  istribution  system 
(USEPA  2003(  0.  The  determination  of 
compliance  w  ith  an  RAA  under  the 
Stage  1  DBPR  requires  a  system  to 
average  all  of  heir  spatially-distributed 
samples  colle(  led  in  one  quarter  of  the 
year  and  to  cobibine  this  average 
concentration  with  the  three  prior 
quarterly  aver  iges  determined  by  the 
system.  Thus,  the  RAA-based  standard 
allows  utilitie ;  to  average  spatial  and 
temporal  varia  bility  in  TTHM  and 
HAAS  sample  5  to  determine 
compliance,  a  >  shown  in  figure  VII-1 . 
This  allows  lower  results  foimd, 
perhaps,  near<  t  a  water  treatment  plant 
to  offset  highe  r  results  that  might  be 
foimd  at  the  e:  ids  of  the  distribution 
system.  In  adc  ition,  systems  with 
multiple  planis  of  differing  water 
quality  (either  multiple  siuface  water 
plants  or  surfa  ce  and  ground  water 
plants)  may  hi  ive  particular  plant 
distribution  s]  stem  sampling  locations 
with  high  DBFs  that  are  offset  by  lower 
measiuementa  observed  in  the  portion 
of  the  distribu  tion  network  served  by 
other  plants. 

Under  the  S  tage  2  DBPR  proposed 
today,  TTHM  md  HAAS  MCLs  will 
remain  the  sai  le,  but  compliance  will  be 
based  on  a  loc  itional  running  annual 
average  (LRA/  l)  for  each  of  the  sampling 
sites  in  the  di<  tribution  system.  In 
addition,  the  IDSE  requirement  will 
increase  the  probability  that  the 
compliance  sappling  sites  will  capture 
the  highest  DBP  levels  in  the 
distribution  system.  Thus,  the  reduction 
in  DBP  exposi  ire  from  the  Stage  1  DBPR 
to  the  proposed  Stage  2  DBPR  results 
from  the  revisfed  requirements  for 
compliance  a  Iculations  combined  with 
new  compliao  ce  monitoring  sites. 

EPA  expecti  the  Stage  2  DBPR,  as 
proposed,  wil  result  in  health  benefits 
by  reducing  tt  e  estimated  health  risks 
associated  wit  i  the  following  exposures: 

— Individual '  THM/HAAS  occurrences 
significant!]  exceeding  0.080  mg/L 
and  0.060  n  g/L; 

— Chronic  exp  osures  at  individual 
system  locations  that 


distribution 

Table 


average  more  than  0.080  mg/L  and 

0.060  mg/L; 
— Chronic  exposures  at  all  locations  in 

the  distribution  system  by  reducing 

overall  system  average  DBP 

concentrations;  and 
— Chronic  and  peak  exposures  in 

consecutive  systems  (systems  that 

purchase  treated  water  from  another 

system). 

Under  the  Stage  1  DBPR,  high  DBP 
concentrations  at  specific  locations  in 
the  distribution  system  could  be  masked 
by  spatial  and  temporal  averaging.  As 
discussed  in  subsection  VII.C,  short 
term  exposiues  resulting  from  these 
high  concentrations  may  be  of  concern 
in  regard  to  potential  adverse 
reproductive  and  developmental  health 
effects.  Chronic  exposures  at  locations 
having  repeated  high  DBP 
concentrations  may  be  of  concern  for 
cancer  endpoints  as  well.  The 
remainder  of  this  subsection  will 
illustrate  how  today's  proposed  rule  is 
expected  to  reduce  "peak"  and  average 
exposures  to  address  these  health 
concerns. 

1 .  Reducing  Peak  Exposure 

EPA  used  Information  Collection  Rule 
data  to  estimate  the  reduction  in 
exposure  to  DBP  peaks  resulting  frt)m 
the  Stage  2  DBPR.  Because  the 
Information  Collection  Rule  data 
represent  pre-Stage  1  DBPR  conditions, 
subsets  of  those  plants  already  in 
compliance  with  the  Stage  1  DBPR  and 
Stage  2  DBPR  were  used  to  estimate  pre- 
Stage  2  and  post-Stage  2  occurrence 
respectively.  By  comparing  these 
subsets  of  data,  EPA  estimated  that 
approximately  69%  of  plant  locations 
having  TTHM  peaks  greater  than  0.080 
mg/L  remaining  after  the  Stage  1  DBPR 
could  be  reduced  through 
implementation  of  the  Stage  2  DBPR. 
EPA  conducted  this  additional  peak 
reduction  analysis  only  for  TTHMs  and 
not  HAASs  because  current 
epidemiological  data  only  considers  the 
association  between  TTHM  exposure 
and  adverse  health  impacts  (see 
subsection  VII.C).  Additional 
information  on  reduction  of  peak 
exposxires  can  be  found  in  section  S.4.1 
of  the  Economic  Analysis  (USEPA 
2003i).  EPA  recognizes  that  temporal 
and  spatial  variability  in  systems  that 


need  to  install  treatment  to  comply  with 
the  Stage  1  DBPR  may  be  different  than 
in  those  that  do  not,  perhaps  due  to  low 
soiut:e  water  TOC  concentrations. 
However,  EPA  does  not  have  data 
representing  DBP  levels  post-Stage  1. 
EPA  requests  comment  on  its  approach 
of  using  data  from  plants  in  compliance 
with  Stage  1  DBPR  requirements 
without  implementing  additional 
treatment  as  a  proxy  for  post-Stage  1 
DBP  levels. 

2.  Reducing  Average  Exposvue 

To  quantify  the  benefits  of  today's 
proposed  rule,  EPA  compared  predicted 
post-Stage  2  DBPR  occurrence  and 
compared  this  to  the  predicted  baseline 
concentrations  after  the  Stage  1  DBPR  to 
determine  reductions  in  exposure 
resulting  from  the  Stage  2  DBPR.  The 
SWAT  model  was  the  main  tool  used  in 
this  analysis.  SWAT  results  were  used 
directly  for  medium  and  large  surface 
water  systems.  For  small  siuface  water 
systems  and  all  ground  water  systems. 
Adjustments  were  made  to  the  SWAT 
results  to  account  for  different 
percentages  of  plants  changing 
technology  to  meet  Stage  2  DBPR 
requirements.  The  Economic  Analysis 
for  today's  proposed  rule  (USEPA  2003i) 
provides  an  in-depth  discussion  of  this 
analysis. 

Table  VII-2  shows  the  reduction  in 
average  plant-level  TTHM  and  HAAS 
concentrations  estimated  to  result  from 
the  Stage  2  DBPR.  EPA  expects  average 
DBP  levels  to  decline  by  4.7  percent  for 
all  surface  water  systems.  DBP  averages 
are  expected  to  decline  by  2.2  percent 
for  all  large  ground  water  systems  and 
1.7  percent  for  all  small  ground  water 
systems.  These  estimates  include  both 
systems  already  in  compliance  with  the 
Stage  2  DBPR  and  systems  making 
treatment  changes  to  comply  with  the 
rule.  The  Agency  uses  these  national 
average  reductions  to  quantify  the 
primary  benefit  of  this  rule  which  is  the 
estimated  range  of  reduction  in  bladder 
cancer  cases  nationally.  Systems  making 
treatment  changes  to  comply  with  the 
rule  will  experience  significantly  greater 
estimated  average  reductions  than  the 
national  average  for  all  systems.  Chapter 
S  of  the  EA  (USEPA  2003i)  includes  a 
more  detailed  discussion  of  this 
analysis. 


VII-2.— Reduction  in  Average  DBP  Levels  from  Pre-Stage  2  to  Post-Stage  2  (all  plants) 


Soi  roe  water 


SW 


System  size 

(population 

served) 


<  10,000 


Average  plant-level  TTHM  concentrations 

(ng/L) 


Pre-slage  2 


35.5 


Post-stage 
2 

33.8 


Percent 
reduction 

4.7 


Average  plant-level  HAAS  concentrations 

(ng/L) 


Pre-Stage  2 


25.0 


Post-stage 
2 

23.8 


Percent 
reduction 


4.7 
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TmiE  VII-2.— Reduction  in  Average  DBP  Levels  from  Pre-Stage  2  to  Post-Stage  2  (all  plants)— Continued 


Source  water 

System  size 

(population 

served) 

Average  plant-level  TTHM  concentrations 

(ng/L) 

Average  plant-level  HAAS  concentrations 
(^»9^) 

Pre-Stage  2 

Post-stage 
2 

Percent 
reduction 

Pre-stage  2 

Post-stage 
2 

1 

Percent 
reduction 

>  10,000 

35.5 

33.8 

4.7 

25.0 

23.8 

4.7 

GW : 

<  10,000 
10,000 

16.0 
16.2 

15.6 
16.0 

2.2 

1.7 

8.5 
8.6 

8.3 
8.5 

2.2 
1.7 

Note:  Due  to  rounding,  percent  reductions  calculated  trom  data  in  the  tables  may  ditfer  from  the  actual  values  presented  here 
Source:  Economic  Analysis  (USEPA  2003i)  Exhibit  5.22b 


C.  Benefits  of  the  Proposed  Stage  2 
DBPR 

As  described  previously,  the  Stage  2 
DBPR  is  expected  to  reduce  both  peak 
and  long-term  exposure  to  DBPs, 
thereby  reducing  the  potential  risk  of 
both  adverse  reproductive  and 
developmental  health  effects  and 
bladder  cancer.  As  discussed  in  section 
in  of  this  preamble,  both 
epidemiological  and  toxicological 
evidence  suggest  a  possible  increased 
risk  for  pregnant  women  and  their 
fetuses  who  are  exposed  to  DBPs  in 
drinking  water.  The  Agency  believes 
and  the  Advisory  Committee  concluded 
that  the  weight  of  evidence  is  enough  to 
take  regulatory  action  to  help  address 
the  potential  reproductive  and 
developmental  endpoints  in  the  Stage  2 
DBPR.  However,  data  are  not  available 
at  this  time  to  conduct  a  traditional 
quantitative  risk  assessment.  Instead, 
the  benefits  from  reducing  most 
reproductive  and  developmental  risks 
are  discussed  qualitatively  in  this 


preamble.  For  one  endpoint,  fetal  loss, 
the  Agency  provides  an  illustrative 
calculation  to  explore  the  implications 
of  some  published  results  for  potential 
benefits  associated  with  reducing  feted 
losses  that  may  be  attributable  to  certain 
DBP  exposures. 

In  addition  to  achieving  greater 
protection  from  possible  adverse 
reproductive  and  developmental  health 
effects,  the  rule  may  provide  additional 
reduction  in  bladder  cancer  cases  as  the 
overall  level  of  DBPs  in  distribution 
systems  nation-wide  decreases.  The 
Agency  estimated  and  monetized  the 
potential  benefits  from  reduction  in 
bladder  cancers  resvdting  from  this  rule. 
Reductions  in  bladder  cancer  (including 
both  fatal  and  non-fatal  cases)  provide  a 
range  of  annualized  present  value 
benefits  from  $0  to  $986  million  using 
a  three  percent  discount  rate  ($0  to  $854 
million  using  a  seven  percent  discount 
rate)  depending  on  the  risk  level 
assumed.  These  estimates  are  based  on 
the  assumption  that  the  percent 


reductions  in  TTHM  and  HAAs  will 
correspond  to  the  percent  reductions  in 
bladder  cancer  risk  attributed  to 
populations  receiving  chlorinated 
drinking  water  as  indicated  by  various 
epidemiology  studies  (USEPA  1998a). 
Zero  is  included  in  this  range  because 
of  the  inconsistent  evidence  regarding 
the  association  between  exposure  from 
DBPs  and  cancer. 

Other  regulatory  alternatives 
considered  by  the  FACA  committee  and 
the  Agency  could  provide  greater 
benefits  but  with  greater  technology  cost 
implications.  Table  VII-3  presents 
benefits  estimates  of  the  proposed  Stage 
2  DBPR  using  two  population 
attributable  risks  derived  from 
published  studies  (2%  and  17%)  and 
assuming  there  is  a  causal  link  between 
DBP  exposure  and  bladder  cancer.  In 
subsection  VII.G..  Table  VII-14  shows 
potential  benefits  of  all  regulatory 
alternatives  considered  by  the  Agency. 

BILUNG  CODE  6S60-50-P 
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Tabi  e  VII-3.  Benefits  Summary  for  the  Stage  2  DBPR,  Preferred  Regulatory  Alternative 
(Miliions,  2000$) 


Adverse  Reproductive  and  Developmental  Health  Effects. Avoided 


Causality  has  not  been  established,  and  numbers  and  types  of  cases  avoided,  as  well  as  the  value  of  such 
case^,  were  not  quantified  in  the  primary  t)enefits  analysis.  Given  the  numbers  of  women  of  child  bearing 
age  epcposed  (58  million),  the  evidence  indicates  ttiat  the  number  of  cases  and  the  value  of  preventing  those 
case$  could  be  significant.  See  results  of  the  illustrative  calculation  in  VII.C.1. 


Number  and  Value  of  Estimated  Bladder  Cancer  Cases  Avoided  ^ 


Causality  has  not  been  established;  however,  the  weight  of  evidence  supports  PAR  estimates  of  potential 
benef  ts.  Zero  is  within  the  range  of  potential  benefits,  but  evidence  indicates  that  both  the  number  of  cases 
and  the  value  of  preventing  ttx)se  cases  could  be  significant  (see  below). 


PAR 


Annual 

Average 

Cases 

Avoided 


2% 


17% 


20.9 


182.2 


Discount 

Rate,  WTP  for 

l4on-Fatal 

Cases 


3%, 
Lymphoma 


7  %  Lymphoma 
3  %  Bronchitis 
7  %  Bronchitis 


3%, 
Lymphoma 


7  %  Lymphoma 
3  %  Bronchitis 


7  %  Bronchitis 


Annualized  Benefits  of  Cases  Avoided  (90  %  Confidence  Bounds  ^ 


Value  of  Fatal  Cases 
Avoided 


$42.8 
($7.1  -  97.4) 


$37.1 
($6.1  -  84.4) 


$42.8 
($7.1-97.4) 


$37.1 
($6.1-84.4) 


$373.8 
($61.8-850.3) 


$323.9 
($53.6  -  736.7) 


$373.8 
($61.8-850.3) 


$323.9 
($53.6  -  736.7) 


Value  of  hJon-Fatal 
Cases  Avoided 


$70.2 
($10.9  -  160.7) 


Value  of  Total 
Cases  Avoided 


$60.8 
($9.4-139.3) 


$12.1 
($5.4  -  22.2) 


$10.5 
($4.7-19.2) 


$612.4 
($94.8-1,403.1) 


$530.6 
($82.1-1,215.6) 


$105.5 
($47.5-193.5) 


$91.6 
($41.2-167.9) 


$113.0 
($17.9-258.2) 


$97.9 
($15.6-223.7) 


$54.9 
($12.5-119.6) 


$47.6 
($10.9-103.7) 


$986.2 
($156.6-2,253.4) 


$854.4 
($135.8-1.952.3) 


$479.3 
($109.3-1.043.7) 


$415.5 
($94.9  -  904.6) 


Qualiti  Jtive  assessment  indicates  that  the  value  of  other  health  benefits  could  be  positive  and  significant. 


Basiid 


1. 

has  not 
2.  The 


Ott>er  Health  Benefits 


Non-Health  Benefits 


Qualitative  assessment  indicates  that  the  value  of  norvhealth  benefits  could  be  positive. 


on  TTHM  as  indicator.  EPA  recognizes  that  the  lower  bound  estimate  may  be  as  low  as  zero  since  causality 
yet  been  established  between  exposure  to  chlorinated  water  and  bladder  cancer. 
90  percent  confidence  bounds  shown  in  the  exhibit  reflect  uncertainty  in  the  VSL,  WTP,  and  income  elasticity 


adjustr  lent. 

Source :  Economic  Analysis  (USEPA  2003i)  Exhibit  5.27.  Detail  may  not  add  to  totals  due  to  independent  rounding. 


It  is  import  int  to  note  that  the 
monetized  benefits  only  reflect 
estimated  bertefits  from  reductions  in 
bladder  canc(  r.  As  shown  in  subsection 
VII.C.1. and  ii  Table  Vn-3,  there  may  be 
significant  nc  nquantifiable  benefits 
associated  wi  th  regulating  DBFs  in 
drinking  wat(  r.  Were  EPA  able  to 
quantify  somi !  of  the  currently 


nonquantifiable  health  effects  and  other 
benefits  potentially  associated  with  DBF 
regulation,  monetized  benefits  estimates 
could  be  significantly  higher  than  what 
is  shown  in  the  table.  A  complete 
discussion  of  how  EFA  calculated  the 
risks  and  the  corresponding  health 
benefits  potentially  associated  with 
exposure  to  DBFs  in  drinking  water  can 


be  found  in  the  Stage  2  DBFR  EA 
(USEFA  20031). 

For  additional  perspective  EFA  used 
updated  cancer  risk  factors  for  four 
DBFs  for  which  we  have  toxicological 
data.  Table  III-3  [see  section  III  of  this 
preamble)  shows  the  estimated  pre- 
Stage  2  concentrations  of  these  four 
compoimds  and  the  estimated  number 
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of  people  exposed  to  them.  The  Agency 
used  these  four  DBFs  to  calculate  an 
alternative  baseline  niunber  of  annual 
pre-Stage  2  cancer  cases.  The 
calculations  use  the  linearized 
multistage  model  and  predict  37  cases 
for  the  ED  10  risk  factors  and  87  cases  for 
the  LED  10  risk  factors.  The  EDio  risk 
factors  (also  known  as  the  maximum 
likelihood  estimate)  are  based  on  the 
estimated  dose  that  the  model  predicts 
will  result  in  a  carcinogenic  response  in 
10  percent  of  the  subjects,  while  LEDm 
risk  factors  correspond  to  the  lower  95% 
confidence  bound  on  the  dose  that  the 
model  predicts  will  result  in  a 
carcinogenic  response  in  10%  of  the 
subjects  (LEDio  is  EFA's  more 
conservative  and  more  commonly  used 
expression  of  toxicologically  based 
cancer  risk).  Assuming  that  DBF  risk 
reductions  for  Stage  2  for  the  entire 
population  average  4.2%  (corresponding 
to  the  reduction  in  average  TTHM 
levels),  Stage  2  cancer  cases  avoided 
based  on  the  toxicologiccil  data  range 
from  1.7  to  4.0  cases  per  year.  Section 
5.2.2.2  of  the  Economic  Analysis 
(USEPA  2003i)  presents  a  more  detailed 
basis  for  the  derivation  of  these 
estimates.  It  is  important  to  note  that 
these  estimates  do  not  include  risks 
from  dermal  or  inhalation  exposure  nor 
do  they  account  for  many  other  DBFs  (or 
the  mixture  of  DBFs  seen  in  actual 
PWSs)  for  which  occiurence  or 
toxicological  risk  data  do  not  exist. 

1.  Non-Quantifiable  Health  and  Non- 
Health  Related  Benefits 

Although  there  are  significant 
monetized  benefits  that  may  result  from 
this  rule  from  the  reduction  in  bladder 
cancer,  other  important  potential 
benefits  of  this  rule  are  not  quantified 
including  potential  reductions  in 
adverse  reproductive  and 
developmental  effects  and  other 
cancers. 

The  primary  purpose  of  the  Stage  2 
DBFR  is  to  address  potential  adverse 
reproductive  and  developmental  health 
effects  that  might  be  associated  with 
DBF  exposure.  EPA  concludes  that,  "the 
epidemiologic  data,  although  not 
conclusive,  are  suggestive  of  potential 
developmental,  reproductive,  or 
carcinogenic  health  effects  in  humans 
exposed  to  DBFs"  (Simmons  et  al  2002). 
EPA  does  not  believe  the  available 
evidence  provides  an  adequate  basis  for 
quantifying  potential  reproductive/ 
developmental  risks.  Nevertheless, 
given  the  widespread  nature  of  exposiue 
to  DBFs  and  the  priority  our  society 
places  on  reproductive/developmental 
health,  and  the  large  number  of  fetal 
losses  experienced  each  year  in  the  U.S. 
(nearly  1  million  (Ventura  et  al.  2000)), 


we  believe  it  is  important  to  provide 
some  quantitative  indication  of  the 
potential  risk  suggested  by  some  of  the 
published  results  on  reproductive/ 
developmental  endpoints,  despite  the 
absence  of  certainty  regarding  a  causal 
link  between  disinfection  byproducts 
and  these  risks.  To  do  this,  we  have 
adapted  illustrative  FAR  calculations 
from  several  studies  on  the  relationship 
between  chlorinated  water  exposure  and 
fetal  loss  and  applied  these  to  national 
statistics  on  annual  incidence  of  fetal 
loss. 

Specifically,  we  calculate  the 
unadjusted  population  attributable  risk 
associated  with  each  of  the  three 
distinct  population-based 
epidemiological  studies  of  fetal  loss 
published:  Waller  et  al.  2001,  King  et  al. 
2000a,  and  Savitz  et  al.  1995.  All  three 
are  high  quality  studies  that  have 
sufficient  sample  sizes  and  high 
response  rates,  adjust  for  known 
confounders  ^,  and  have  exposure 
assessment  information  from  water 
treatment  data,  residential  histories,  and 
THM  measxu^ments.  Because  the 
populations  in  \hese  three  studies 
appear  to  have  TTHM  exposures 
significantly  greater  than  those  of  the 
general  U.S.  population,  we  have 
chosen  to  scale  the  results  using 
Information  Collection  Rule  data  to 
allow  us  to  derive  population 
attributable  risks  that  may  be  more 
relevant  to  the  general  U.S.  population 
(USEFA  2003i). 

These  three  studies  (using  unadjustec^ 
data  to  allow  for  comparability,  and 
scaled  to  the  TTHM  levels  reported  in 
the  Information  Collection  Rule  data 
base)  yield  median  PARs  of  0.4%,  1.7%, 
and  1.7%  (with  95%  confidence 
intervals  for  each  of  the  studies  of  0  to 
4%)  3.  Using  the  prevalence  of  fetal  loss 
reported  by  CDC,  the  median  PARs  for 
these  three  studies  suggest  that  the 
incidence  of  fetal  loss  attributable  to 
exposure  to  chlorinated  drinking  water 
could  range  from  3,900  to  16,700 
annually.  As  part  of  the  analysis  to 
evaluate  potential  reduction  in  fetal  loss 
for  the  Stage  2  DBFR,  EFA  assumed  that 
reductions  in  risk  are  proportidnal  to 
the  28  percent  reductions  in  the  number 
of  locations  having  one  or  more 
quarterly  TTHM  measurements  that 
exceed  the  study  population  cut-offs 
{>75  to  >81  ug/1,  depending  on  study). 
This  analysis  implies  that  a  range  of 
1,100  to  4,700  fetal  losses  could  be 


^  Use  of  unadjusted  PAR  estimates  has  the  effect 
of  removing  the  adjustments  for  known 
confounders,  however,  EPA  beheves  the  unadjusted 
estimates  are  adequate  for  purposes  of  the 
illustrative  calculations  presented  here. 

'The  negative  lower  95%  confidence  intervajs  for 
all  three  studies  was  truncated  al  zero. 


avoided  per  year  as  a  result  of  the  Stage 
2  rule. 

Caution  is  required  in  interpreting  the 
numbers  because  many  experts 
recommend  that  population  attributable 
risk  analysis  should  not  be  conducted 
unless  causality  has  been  established. 
Causality  has  not  been  established 
between  exposure  to  disinfection 
byproducts  and  fetal  loss.  The  estimates 
presented  here  are  not  part  of  EFA's 
quantitative  benefits  analysis,  and  the 
remges  are  not  meant  to  suggest  upper 
and  lower  boimds.  Rather,  they  are 
intended  to  illustrate  quantitatively  the 
potential  risk  implications  of  some  of 
the  published  results. 

EPA  has  not  monetized  the  value  of 
potential  reductions  in  fetal  loss,  but 
recognizes  that  there  is  a  significant 
value  associated  with  improvements  in 
reproductive  and  developmental  health. 
In  the  absence  of  valuation  studies 
specific  to  the  health  endpoints  of 
concern,  the  Agency  typically  draws 
upon  existing  studies  of  similar  health 
endpoints  to  estimate  benefits.  The 
"transfer"  of  the  results  of  these  studies 
to  value  .similar  health  endpoints  must 
be  done  carefully  and  methodically, 
controlling  for  differences  in  the  health 
endpoints  and  in  the  relevant 
populations.  Some  researchers  have 
attempted  to  transfer  values  using 
sophisticated  analytical  techniques  such 
as  preference  calibration  methods  (e.g.. 
Smith  et  al.  2002).  Regardless  of  the 
approach  used,  "benefit  transfer" 
requires  systematic  comparison  of  the 
differences  in  the  health  effects  in  the 
studies  and  those  resulting  from  the 
regulation.  Application  of  benefit 
fransfer  leads  to  a  detailed  qualitative 
examination  of  the  implications  of  using 
those  studies  and  potentially  to 
empirical  adjustments  to  the  results  of 
the  existing  studies. 

The  Agency  is  investigating  fiuther 
work  specific  to  the  case  of  fetal  loss 
valuation.  One  possible  area  of  further 
research  is  the  value  that  prospective 
parents  attach  to  reducing  risks  during 
pregnancy.  In  this  regard,  the 
substantial  lifestyle  changes  that 
prospective  parents  often  undertake 
during  pregnancy  suggests  that  reducing 
these  kinds  of  risks  is  of  value.  A  second 
possible  area  of  further  investigation 
would  be  work  on  benefit  transfer 
methodologies  that  address  how 
existing  studies  can  inform  the 
estimation  of  the  benefits  of  reduced 
fetal  loss. 

EPA  has  not  monetized  the  potential 
reductions  in  fetal  loss.  Without  more 
information  and  discussion  on  these 
subjects  the  Agency  cannot  fully 
consider  and  describe  the  implications 
of  relying  upon  existing  studies. 
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December  (4th  quarter)  and  January  (1st 
quarter)  when  the  waters  in  the 
distribution  system  are  colder  and  DBF 
formation  generally  lower.  The 
proposed  Stage  2  DBFR  addresses  this 
issue  by  requiring  that  the  samples  must 
be  taken  about  90  days  apart.  The 
benefits  of  these  provisions  include  the 
greater  certainty  that  health  protection 
is  actually  achieved  because  it  is  more 
likely  that  a  system's  high  DBF  levels 
will  be  identified.  In  addition,  the  rule 
will  reduce  variability  in  the  DBF  levels 
throughout  the  distribution  system, 
ensuring  greater  equity  in  public  health 
protection. 

2.  Quantifiable  Health  Benefits 

Although  DBFs  in  drinking  water 
have  been  associated  with  non- 
cancerous health  effects  discussed 
previously,  the  quantified  benefits  that 
result  bom  today's  rule  are  associated 
only  with  estimated  reductions  in  DBF- 
related  bladder  cancer.  A  complete 
discussion  of  risk  assessment 
methodology  and  assumptions  can  be 
found  in  Chapter  5  of  the  Stage  2  DBFR 
Economic  Analysis  (USEPA  2003i). 
Section  III  of  this  preamble  also 
discusses  the  health  effects  that  have 
been  associated  with  DBF  exposure. 

The  annualized  present  value  benefits 
for  reductions  in  bladder  cancer  that  are 
the  result  of  today's  rule  for  both 
community  water  system  (CWS)  and 
non-transient  non-community  water 
systems  (NTNCWSs)  range  from  $0  to 
$986  million  using  a  three  percent 
discoimt  rate  ($0  to  $854  million  using 
a  seven  percent  discoimt  rate).  Overall, 
the  Stage  2  DBFR  may  reduce  on 
average  0  to  182  bladder  cancer  cases 
per  year. 

The  lower  estimate  of  zero  is  included 
because  of  inconsistent  evidence 
regarding  the  association  between 
exposure  to  DBFs  and  cancer.  The  upper 
estimate  of  monetized  benefits  and  cases 
avoided  is  based  on  a  population 
attributable  risk  (FAR)  of  1 7  percent. 
Table  VII-3  also  presents  monetized 
benefits  based  on  a  PAR  value  of  2%. 
The  FAR  estimates  are  derived  from  an 
analysis  of  five  epidemiological  studies 
which  indicate  that  perhaps  2  to  1 7 
percent  of  bladder  cancers  may  be 
attributable  to  DBF  exposure.  These 
FAR  estimates  are  described  in  more 
detail  in  section  III  of  today's  document. 
These  are  the  same  FAR  values  that  EFA 
used  in  the  Stage  1  DBFR  benefits 
analysis,  as  discussed  in  the  Regulatory 
Impact  Analysis  for  the  Stage  1  DBFR 
(USEPA  1998f).  Table  Vn-3  shows  the 
estimated  benefits  associated  with 
bladder  cancer  reduction  as  a  result  of 
the  proposed  rule.  Table  VII— 4 
summarizes  the  mean,  median  and 


confidence  intervals  used  to  value 
reductions  in  bladder  cancer. 

To  calculate  the  total  value  of  benefits 
derived  fit)m  reductions  in  bladder 
cancer  cases  as  a  result  of  the  Stage  2 
DBFR,  a  stream  of  estimated  monetary 
benefits  is  calculated  by  combining  the 
annual  cases  avoided  with  valuation 
inputs  using  Monte  Carlo  simulation. 
Use  of  a  Monte  Carlo  simulation  allows 
the  characterization  of  uncertainty 
around  final  modeling  outputs  based  on 
the  uncertainty  underlying  the  various 
valuation  inputs.  The  Stage  2  DBFR 
benefits  model  uses  distributions  of 
value  of  statistical  life  (VSL), 
willingness-to-pay  (WTF),  and  income 
elasticity  values  to  attribute  monetary 
values  (with  uncertainty  bounds)  to  the 
number  of  bladder  cancer  cases  avoided. 

Several  of  the  inputs  needed  in  the 
benefit  analysis,  such  as  the  VSL  and 
WTF  estimates,  are  based  on  older 
studies  that  were  updated  to  current 
dollar  values.  In  addition,  both  the  VSL 
and  WTF  values  are  dependent  on 
income  levels.  Therefore,  these  values 
also  have  to  be  adjusted  for  increases  in 
real  income  growth  from  when  the 
studies  were  conducted.  The  valuation 
inputs  and  an  explanation  of  the  update 
factors  used  to  bring  these  values  tq^  f 
cvurent  price  levels  and  discussed  in*the 
following  two  sections. 

Valuation  inputs.  In  order  to  monetize 
the  benefit  from  the  bladder  cancer 
fatalities,  EFA  applied  a  VSL  estimate  to 
the  cancer  cases  that  result  in  mortality. 
EFA  assuimed  a  26  percent  mortality  rate 
for  bladder  cancer  (USEPA  1999d).  The 
Agency  uses  a  distribution  of  VSL 
values  which  are  based  on  26  wage-risk 
studies.  The  mean  VSL  value  from  these 
studies  is  $4.8  million  in  1990  dollars. 
The  mean  value  reflects  the  best 
estimate  in  the  range  of  plausible  values 
reflected  by  the  26  studies.  A  more 
detailed  discussion  of  these  studies  and 
the  VSL  estimate  can  be  found  in  EFA's 
Guidelines  for  Preparing  Economic 
Analyses  (USEPA  2000b). 

The  VSL  represents  the  value  of 
reducing  the  risk  of  a  premature  death. 
This  valuation,  however,  does  not  take 
into  account  the  medical  costs 
associated  with  the  period  of  illness 
(morbidity  increment)  leading  up  to  a 
death.  In  its  review  of  the  Arsenic  Rule, 
the  Science  Advisory  Board  (SAB) 
suggested  that  the  appropriate  measure 
to  use  in  valuing  the  avoidance  of  the 
morbidity  increment  is  the  medical  cost 
attributable  to  a  cancer  case  (USEPA 
2001e).  Based  on  available  medical  data, 
EFA  estimates  the  medical  costs  for  a 
fatal  bladder  cancer  case  to  be  $93,927     ■ 
at  a  1996  price  level  (USEPA  1999d). 
This  medical  cost  value  (updated  to 
2000  price  levels)  is  applied  as  a  point 
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estimate  to  each  fatal  case  of  bladder 
cancer  in  the  benefits  model. 

A  review  of  the  available  literature 
did  not  reveal  any  studies  that 
specifically  measured  the  WTF  to  avoid 
risks  of  contracting  nonfatal  cases  of 
bladder  cancer.  Instead,  two  alternates 
were  used,  the  WTF  to  avoid  the  risk  of 
contracting  a  case  of  curable  lymph 
cancer  (lymphoma)  and  the  WTF  to 
avoid  a  case  of  chronic  bronchitis.  The 
SAB  suggested  this  approach  in  their 
review  of  the  Arsenic  Rule  (USEPA 
2001e).  The  median  risk-risk  trade-off 
for  a  curable  case  of  lymphoma  was 
equivalent  to  58.3  percent  of  the  risk 


attributed  to  reducing  the  chances  of 
facing  a  sudden  death  and  are  derived 
from  the  Magat  et  al.  study  (1996). 
Therefore,  the  Agency  applies  the  58.3 
percent  to  the  VSL  distribution  to  derive 
a  range  of  value  for  non-fatal  cancers 
with  a  mean  WTF  value  of  $2.8  million 
($4.8  million  *  58.3  percent)  at  a  1990 
price  level.  The  WTF  for  avoiding  a  case 
of  chronic  bronchitis  is  based  on  the 
same  methodology  used  for  the  Stage  1 
DBFR  (see  Stage  2  DBFR  EA  (USEPA 
2003i)  for  a  complete  discussion).  The 
estimate  is  based  on  a  lognormal 
distribution  that  uses  the  risk-dollar 


tradeoff  estimate  and  has  a  mean  of 
$587,500,  standard  deviation  of 
$264,826,  and  a  maximum  value  of  $1.5 
million  at  1998  price  values. 

Update  factors.  All  valuation 
parameters  must  be  updated  to  the  same 
price  level  so  comparisons  can  be  made 
in  real  terms.  Values  for  VSL,  WTF,  and 
the  morbidity  increment  used  in  the 
model  are  updated  based  on  adjustment 
factors  derived  from  Bureau  of  Labor 
Statistics  (BLS)  consumer  price  index 
(CFI)  data  so  that  each  represents  a  year 
2000  price  level.  Table  VII-4 
summarizes  these  updates. 


Table  VII-4.   VSL,  WTP,  and  Morbidity  Increment  Price  Level  Updates 


Valuation  Parametor 

Base 
Year 

Mean  Value 

in  Base 

Year 

(Millions) 

CPi  Update 
Factor 

Values  at  Year  2000  Price  Level 
(Millions) 

Mean 

Median 

Lower 
(5th  %tfle) 

Upper 
(95th  %tlle) 

Mofbidity  Increment 

1996 

$          0.1 

1.14 

$ 

0.1 

N/A 

N/A 

N/A 

VSL 

1990 

$          4.8 

1.32 

$ 

6.3 

$        5.5 

$             1.0 

$           14.5 

WTP  -  Non-Fatal  Lymphoma 

1990 

$          2.8 

1.32 

$ 

3.7 

$        3.2 

$            0.6 

$            8.5 

WTP  -  Chronic  Bronchitis 

1998 

$          0.6 

1.06 

$ 

0.6 

$        0.6 

$            0.3 

$            1.1 

Notes:  Morbidity  increment  value  is  presented  as  a  point  estimate. 
Source:  Economic  Analysis  (USEPA  20031)  Exhibit  5.29 


Although  the  price  level  (year  2000)  is 
^eld  constant  throughout  the  benefits 
model,  projections  of  benefits  in  future 
years  are  subject  to  income  elasticity 
adjustments.  Income  elasticity 
adjustments  represent  changes  in 
valuation  in  relation  to  changes  in  real 
income.  For  fatal  cancers,  the  Agency 
used  a  triangular  distribution  with  a 
central  estimate  of  0.40  (low  end:  0.08; 
high  end:1.00)  to  represent  the 
uncertainty  of  the  income  elasticity 
value.  For  non-fatal  cancers,  the  Agency 
uses  a  triangular  distribution  with  a 
central  estimate  of  0.45  (low  end:  0.25; 
high  end:  0.60).  These  distributions  are 
used  as  assumptions  in  the  Monte  Carlo 
simulation  to  further  characterize 
uncertainty  in  benefits  estimates. 

In  order  to  apply  the  income  elasticity 
values  in  the  model,  they  are  combined 
with  projections  of  real  income  growth 
over  the  time  frame  for  analysis. 
Population  and  real  gross  domestic 
product  (GDP)  projections  are  combined 
to  calculate  per-capita  real  GDP  values. 
A  more  detailed  discussion  of  these 
adjustments  is  in  Chapter  5  of  the  EA 
(USEPA  20031). 


The  development  of  cancer  due  to 
exposure  to  environmental  carcinogens 
involves  a  complex  set  of  processes  that 
are  not  well-understood  for  most 
specific  substances.  In  general,  however, 
the  development  of  cancer  involves 
some  time  period,  usually  referred  to  as 
the  latency  period,  between  the  initial 
exposure  and  the  manifestation  of 
disease.  Defining  a  latency  period  is 
highly  uncertain  because  the  mode  of 
action  for  most  chemical  contaminants 
are  poorly  understood.  Latency  periods 
in  htunans  often  involve  many  years, 
even  decades. 

EPA  recognizes  that  despite 
uncertainties  in  the  latency  period 
associated  with  different  types  of 
carcinogens,  it  is  unliKely  that  all  cancer 
reduction  benefits  would  be  realized 
immediately  upon  exposure  reduction. 
If  it  is  assumed  that  lower  risk  is 
attained  immediately  upon  reduction  in 
exposure,  this  would  tend  to 
overestimate  the  benefits.  On  the  other 
hand,  assuming  that  no  risk  reduction 
occurs  for  some  period  of  time  following 
exposure  reduction  may  lead  to  an 
luiderestimation  of  the  benefits.  There 
will  likely  be  some  transition  period  as 


individual  risks  become  more  reflective 
of  the  new  lower  exposures  them  the 
past  higher  exposures. 

Recently,  the  Arsenic  Rule  Benefits 
Review  Panel  of  the  EFA  Science 
Advisory  Board  (SAB)  addressed  this 
issue  in  detail  and  provided  some 
guidance  for  computing  benefits  to 
account  for  this  transition  period 
between  higher  and  lower  steady-state 
risks  (USEPA  2003s).  The  Arsenic  Rule 
Benefits  Review  Panel  coined  the  term 
"cessation-lag"  to  emphasize  the  focus 
on  the  timing  of  the  attenuation  of  risk 
after  reduction  in  exposures  to  avoid 
confusion  with  the  more  traditional 
term  of  "latency"  that  reflects  the 
increased  risk  *  from  the  time  of  initial 
exposure. 


*  SAB  included  the  following  in  its  report  on 
arsenic  to  emphasize  this  difference:  "An  important 
point  is  that  the  time  to  benefits  from  reducing 
arsenic  in  drinking  water  may  not  equal  the 
estimated  time  since  first  exposure  to  an  adverse 
effect.  A  good  example  is  cigarette  smoking:  the 
latency  between  initiation  of  exposure  and  an 
increase  in  lung  cancer  risk  is  approximately  20 
years.  However,  after  cessation  of  exposure,  risk  for 
lung  cancer  begins  to  decline  rather  quickly.  A 
benefits  analysis  of  smoking  cessation  programs 

Continued 
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report  Arsenic  in  Drinking 
Ug  Model  (USEPA 


ars(  nic, 


lati:  ig 


p  lint  i 
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Cessal  ion 


an  expert  scientific  peer 
draft  report. 
Initiated  [development  of  general 
n  :orporating  cessation  lag 
lenefits  analyses  for  other 
watfr  regulations. 

to  develop  a  cessation  lag 
c  to  DBPs.  EPA  reviewed 
epidemiological  literature 
relating  to  the  timing  of 
response,  but  could  not 
I  tudies  that  were  adequate, 
(  mbination,  to  support  a 
cess,  tion  lag  model  for  DBPs  in 
wati  !r.  Thus,  in  keeping  with 
recojnmendation  to  consider 
in  the  absence  of  specific 
information,  EPA  explored 
inf  irmation  on  other 
t  lat  could  be  used  as  a 


criteria  for  i 
modeling  in 
drinking 

In  the  effoi ; 
model  specif 
the  available 
for  informati  m 
exposure  anc 
identify  any 
alone  or  in  c 
specific 
drinking 
the  SAB 
other  models 
cessation  lag 
the  use  of 
carcinogens 


based  on  the  ohs  irved 
underestimate  tti ; 


latency  would  greatly 
actual  benefits." 


indicator  to  characterize  the  influence  of 
cessation  lag  in  calculating  benefits.  The 
carcinogen  for  which  the  most  extensive 
database  was  available  for 
characterizing  cessation  lag  was  for 
cigarette  smoking.  EPA  examined 
several  extensive  epidemiological 
studies  on  the  comparison  of  the  risks 
of  adverse  health  effects,  including  lung 
cancer,  for  smokers  and  former  smokers. 
EPA  selected  the  Hrubek  and 
McLaughlin  (1997)  study  as  the  most 
appropriate  study  for  development  of  a 
statistical  model  of  disease  response  to 
smoking  cessation.  This  was  a 
comprehensive  study  involving  a  26- 
year  follow-up  of  almost  300,000  U.S. 
male  military  veterans.  More  detail 
about  this  study  and  how  it  is  applied 
to  estimate  the  cessation  lag  can  be 
found  in  Chapter  5  of  the  EA  (USEPA 
20031)  and  the  cessation  lag  document 
'  (USEPA  2003s). 

The  smoking  cessation  lag  data  imply 
that  the  majority  of  the  potential  steady 
state  cases  avoided  occur  within  the 
first  several  years,  but  with  diminishing 
incremental  increases  in  later  years.  For 
example,  the  cessation  lag  model 
indicates  that  approximately  40  percent 
of  the  steady-state  cases  avoided  are 
achieved  by  the  end  of  the  second  year, 
with  70  percent  achieved  by  the  end  of 
the  fifth  year,  and  approximately  80 
percent  by  the  tenth  year.  By  the 
twentieth  year,  90  percent  of  the  steady 
state  cases  are  avoided. 

EPA  recognizes  that  there  are  several 
factors  that  contribute  to  the  uncertainty 
in  the  application  of  the  specific 
cessation  lag  model  used  in  the 
estimation  of  the  benefits  of  the 
proposed  Stage  2  regulation.  A  key 
factor  to  consider  in  assessing  this 
impact  is  the  likely  mode  of  action  of 
DBPs  in  eliciting  bladder  cancer  versus 
the  mode  of  action  of  tobacco  smoke  in 
producing  lung  cancer,  and  in  particular 
whether  they  behave  as  initiators  or 
promoters  of  the  carcinogenic  process. 
As  discussed  in  the  SAB  report  and  the 
EPA  Cessation  Lag  report  (USEPA 
2001e.  USEPA  2003s),  carcinogens  that 
act  solely  or  primarily  as  initiators 
would  tend  to  show  a  longer  cessation 
lag  (lower  rate  of  risk  reduction 
following  reductions  in  exposure)  than 
carcinogens  that  act  solely  or  primarily 
as  promoters.  The  available  information 
on  tobacco  smoke  and  lung  cancer 
suggests  that  it  involves  a  mixture  of 
both  initiators  and  promoters,  and 
therefore  the  cessation  lag  derived  from 
smoking  data  is  expected  to  reflect  the 
combined  influence  of  these  divergent 
mechanisms.  There  are  no  data  available 
on  the  mechanism  of  action  for  DBPs 
and  bladder  cancer;  indeed  the  specific 
carcinogenic  agent(s)  present  in 


disinfected  water  responsible  for  the 
observed  effect  have  not  been  identified. 
The  use  of  the  tobacco  smoke  cessation  » 
lag  model  reflecting  a  mixture  of 
initiators  and  promoters  would  be 
expected  to  attenuate  a  possible  bias  in 
either  direction  if  the  DBPs  responsible 
for  bladder  cancer  are  acting 
predominately  as  either  initiators  or 
promoters. 

Another  factor  to  consider  is  that  the 
cessation  lag  model  used  is  based  upon 
exposure  to  tobacco  smoke  where  lung 
cancer  is  the  end-point  but  is  being 
applied  to  exposure  to  disinfection  by- 
products where  the  end-point  is  bladder 
cancer.  Of  concern  here  is  that  there  is 
a  more  direct  correlation  between 
inhalation  euid  the  site  of  cancer  for 
smoking  than  there  is  for  ingestion  and 
inhalation  of  drinking  water  and  the 
sites  of  cancer  for  DBP  exposure. 
Unfortunately,  EPA  does  not  have  data 
on  which  to  develop  a  cessation  lag 
model  using  data  specific  to  how 
changes  in  DBP  exposures  affect  the 
risks  of  developing  bladder  cancer. 

Another  divergence,  and  perhaps  the 
most  important,  between  the  smoking 
model  and  the  DBP  application  is  that 
the  smoking  model  is  based  on  complete 
cessation  of  exposure,  whereas  in  the 
case  of  DBP  exposure  is  only  being 
reduced.  In  some  water  systems  the 
reduction  is  only  10  percent,  whereas  in 
others  it  may  be  as  high  as  60  percent, 
with  an  average  of  approximately  30% . 
This  moderate  reduction  in  exposure 
may  prevent  full  DNA  repair,  which 
some  scientists  interpret  as  the  basis  for 
the  short  cessation  lag  associated  with  * 
smoking. 

Currently,  smoking  is  the  only 
contaminant  for  which  enough  data 
exist  to  estimate  a  cessation  lag.  In  the 
absence  of  a  reliable  cessation  lag  model 
based  specifically  on  DBPs  and  bladder 
cancer,  EPA  used  the  cessation  lag 
model  based  on  smoking  to  provide  a 
means  of  estimating  the  rate  at  which 
bladder  cancer  risk  in  the  exposed 
population  falls  from  the  pre-Stage  2 
levels  to  the  post-Stage  2  levels. 
However,  this  model  is  derived  from 
data  involving  notable  differences  ft'om 
DBPs  in  drinking  water,  including 
different  cancer  sites  (lung  versus 
bladder),  different  exposure  pathways 
(inhalation  versus  a  combination  of 
ingestion,  inhalation  and  dermal), 
different  risk  levels,  and,  perhaps  most 
importantly,  complete  cessation  for 
smoking  versus  small  exposure 
decreases  for  DBPs.  For  these  reasons,   = 
the  extent  to  which  the  smoking  /  lung 
cancer  model  is  directly  transferable  to 
DBP  /  bladder  cancer  is  uncertain.  It  is 
not  possible  to  know,  however,  whether 
and  to  what  degree  the  tobacco  smoke 
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cessation  lag  model  either  over-states  or 
under-states  the  rate  at  which 
population  risk  reduction  for  bladder 
cancer  occurs  following  DBP  exposure 
reductions. 

EPA  is  currently  examining  the 
recently  published  meta-analysis  by 
Villanueva  et  al.  (2003)  to  determine  if 
the  information  provided  on  increases 
in  risk  as  a  function  of  duration  of 
exposure  can  provide  any  insight  on 
how  reductions  in  risk  over  time  might 
occur  following  reductions  in  exposure. 
Villanueva  et  al.  (2003)  demonstrated 
that  the  risk  associated  with  chlorinated 
drinking  water  and  bladder  cancer  are 
related  to  exposure  duration. 
Specifically,  they  estimated  a  unit 
increase  in  the  odds  ratio  of  1 .006  per 
year  (95%  CI  of  1.004  to  1.009).  The 
model  suggests  a  cumulative  odds  ratio 
of  1.13  after  20  years  of  exposure  (95% 
CI  of  1.08  to  1.20),  and  1.27  (95%  CI  of 
1.17  to  1.43)  after  40  years.  This  result 
is  consistent  with  most  of  the  individual 
studies  which  do  not  show  statistically 
significant  risk  increases  until  at  least 
30-40  years  of  exposure.  However,  tliese 
studies  provide  indirect  evidence  only 
about  the  latency  of  potential  effects. 
For  perspective,  it  is  important  to  note 
that  the  latency  between  initiation  of 
exposure  and  an  increase  in  lung  cancer 
risk  is  approximately  20  years.  As  noted 
above,  latency  is  not  the  same  as  the 
cessation  lag.  EPA  is  requesting 
comment  on  (a)  the  potential 
application  of  the  Villanueva  et  al. 
(2003)  model  to  estimate  reductions  in 
bladder  cancer  risk  that  might 
accompany  decreased  exposure  to  DBPs 
as  a  result  of  the  Stage  2  Rule;  (b)  the 
advantages  and  disadvantages  of  using 
the  current  approach — i.e.,  application 
of  the  smoking  cessation  lag  model;  and 
(c)  suggestions  for  alternative  data  sets 
or  approaches  to  characterize  cessation 
lag. 

In  addition  to  the  delay  in  reaching  a 
new  steady-state  level  of  risk  reduction 


as  a  result  of  cessation  lag  effects,  there 
is  a  delay  in  exposure  reduction 
resulting  fi-om  the  Stage  2  DBPR 
implementation.  In  general,  EPA 
assumes  that  a  fairly  uniform  increment 
of  systems  will  complete  installation  of 
new  treatment  technologies  each  year, 
with  the  last  systems  installing 
treatment  by  2013.  EPA  recognizes  that 
more  systems  may  start  in  early  or  later 
years,  but  believes  that  a  uniform 
schedule  is  a  reasonable  assumption. 
Appendix  D  of  the  EA  presents  detailed 
information  regarding  the  rule  activity 
schedule  assumptions  (USEPA  2003i). 

The  delay  in  exposure  reduction 
resulting  fi-om  the  rule  implementation 
schedule  is  incorporated  into  the 
benefits  model  by  adjusting  the 
cessation  lag  weighting  factor.  For 
example,  if  ten  percent  of  systems 
install  treatment  equipment  (and  start 
realizing  reductions  in  cancer  cases)  in 
year  one,  only  that  portion  of  the  cases 
are  modeled  to  begin  the  cessation  lag 
equilibrium  process  in  that  year.  Thus, 
the  resulting  "weighted  weighting 
factor"  is  higher  relative  to  the  base 
factor.  Appendix  E  in  the  EA  (USEPA 
20031)  presents  detailed  breakdovras  of 
all  weighting  factor  adjustments  and 
resulting  cancer  cases  avoided,  by  year, 
for  each  rule  alternative  based  on  the 
application  of  the  cessation  lag 
methodology. 

3.  Benefit  Sensitivity  Analyses 

The  Agency  performed  one  other 
benefit  sensitivity  analysis  which  is 
included  in  the  EA  to  allow  for 
comparison  with  the  benefit  estimates 
calculated  for  the  Stage  1  DBPR.  This 
analysis  assiunes  that  there  is  not  a 
cessation  lag  or  latency  adjustment 
associated  with  bladder  cancer 
reductions  that  result  firom  the  rule.  In 
this  case,  the  analysis  assiunes  that  the 
steady  state  reduction  in  bladder  cancer 
occurs  immediately  with  rule 
implementation.  This  is  the  same 


methodology  used  to  estimate  the 
quantified  benefits  of  the  Stage  1  DBPR. 

D.  Costs  of  the  Proposed  Stage  2  DBPR 

In  estimating  the  costs  of  today's 
proposed  rule,  the  Agency  considered 
impacts  on  water  systems  (CWSs  and 
NTNCWSs)  and  on  States  (including 
territories  and  EPA  implementation  in 
non-primacy  States).  EPA  assumed  that 
systems  would  be  in  compliance  with 
the  Stage  1  DBPR,  which  has  & 
compliance  date  of  January  2004  for 
ground  water  systems  and  small  surface 
water  systems  and  January  2002  for 
large  surface  water  systems.  Therefore, 
the  cost  estimate  only  considers  the 
additional  requirements  that  are  a  direct 
result  of  the  Stage  2  DBPR.  More 
detailed  information  on  cost  estimates 
are  described  later  and  a  complete 
discussion  can  be  found  in  Chapter  6  of 
the  Stage  2  DBPR  EA  (USEPA  2003i) 

1.  National  cost  estimates 

EPA  estimates  that  the  mean 
annualized  cost  of  the  proposed  rule 
ranges  fi-om  approximately  $59.1 
million  using  a  three  percent  discount 
rate  to  $64.6  million  using  a  seven 
percent  discount  rate.  Drinking  water 
utilities  will  incur  approximately  98 
percent  of  the  rule's  costs.  States  will 
incur  the  remaining  rule  cost.  Tables 
VII-5  a  and  b  summarize  the  total 
annualized  cost  estimates  for  the 
proposed  Stage  2  DBPR.  In  addition  to 
mean  estimates  of  costs,  the  Agency 
calculated  90  percent  confidence 
bounds  by  considering  the  uncertainty 
around  the  mean  unit  technology  costs. 
Table  VII-6  shows  the  undiscounted 
capital  cost  and  all  one-time  costs 
broken  out  by  rule  component.  A  table 
comparing  total  annualized  costs  among 
the  regulatory  alternatives  considered 
by  the  Agency  is  located  in  subsection 

vn.G. 
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2.  Water  system  costs 

The  proposed  Stage  2  DBPR  applies  to 
all  community  or  nontransient 
noncommimity  water  systems  that  add 
a  chemical  disinfectant  other  than  UV  or 
distribute  water  that  has  been  treated 
with  a  disinfectant  other  than  UV.  EPA 
has  estimated  the  cost  impacts  for  both 
types  of  public  water  systems.  As  shown 
in  Tables  VII-5  a  and  b,  the  total 
aimualized  present  value  costs  for  CWSs 
is  approximately  $55.8  million  and  for 
NTNCWSs,  $2.2  million,  using  a  three 
percent  discoimt  rate  ($60.8  million  and 
$2.2  million  using  a  seven  percent 
discoimt  rate). 

Although  the  nxmiber  of  systems 
adding  treatment  is  small,  treatment 
costs  make  up  a  significant  portion  of 
the  total  costs  of  the  rule  (more  than  75 
percent  of  total  rule  costs).  Table  Vn-7 
shows  the  baseline  number  of  plants 
and  the  estimated  percent  of  those 
plants  adding  treatment.  The  estimated 
percent  of  plants  adding  advanced 
treatment  or  converting  to  chloramines 
is  2.8  percent  of  all  systems.  A  higher 
percentage  of  siuface  water  plants  are 
predicted  to  add  treatment  compared  to 
ground  water  plants.  However,  the 


baseline  number  of  ground  water  plants 
is  larger  than  that  of  siuface  water 
plants,  so  there  is  a  larger  number  of 
ground  water  plants  adding  treatment. 
Subsection  VII.F.  provides  a  more 
detailed  explanation  of  treatment 
changes  that  may  occur  as  a  result  of  the 
proposed  rule. 

All  systems  will  incui  costs  for  rule 
implementation.  Some  will  need  to 
conduct  a  one-time  Initial  Distribution 
System  Evaluation  (IDSE)  and  others  (a 
different  subgroup  depending  on  the 
system  size)  may  incxur  additional  costs 
for  routine  DBP  monitoring.  Some 
systems  may  also  have  to  conduct  a 
peak  excursion  evaluation  if  single 
samples  indicate  high  DBP  levels. 

Sixty-nine  percent  of  surface  water 
and  7  percent  of  ground  water  CWSs  are 
predictfed  to  conduct  the  IDSE 
monitoring.  EPA  estimates  that  a  very 
small  portion  of  systems  (approximately 
16  percent  overall)  will  conduct 
additional  routine  monitoring  beyond 
the  Stage  1  DBPR  requirements. 
However,  fewer  samples  overall  would 
be  required  if  a  population-based 
approach  is  implemented  instead  of  the 
plant-based  approach  that  is  currently 


being  used  to  estimate  monitoring  costs. 
Section  V  describes  the  population- 
based  approach  in  more  detail  and  a 
discussion  of  how  this  approach  may 
influence  costs  is  provided  in  Appendix 
H  of  the  EA  (USEPA  20031).  A  small 
percentage  of  systems  (approximately 
3.0  percent  of  surface  water  CWSs  and 
0  percent  of  ground  water  systems)  are 
expected  to  experience  significant 
excursions. 

A  complete  discussion  of  the  rule 
provisions  is  located  in  section  V  of  thi^ 
preamble;  the  Stage  2  DBPR  Economic 
Analysis  includes  a  complete  analysis  of 
rule  impacts  (USEPA  2003i).  Table  VII- 
8  sununarizes  the  number  of  systems 
subject  to  non-treatment  related  rule 
activities.  Column  D  indicates  the 
niunber  of  systems  expected  to  use  the 
standard  monitoring  program  to 
implement  the  IDSE.  Column  F 
indicates  the  number  of  systems 
expected  to  increase  monitoring  sites 
beyond  that  required  by  Stage  1 .  The 
last  two  columns  show  the  number  and 
percent  of  plants  estimated  to 
experience  significant  excursions  each 
year. 
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Table  VII-7.    Number  of  Plants  Adding  Treatment 

System  Size  (Population 
Served) 

Stage  2  DBPR 
Plar4  Baseline 

Number  and  Percentage  of  Plants 
Adding  Treatment 

Primarily  Surface  Water  CWSs                                                                                           j 

<100 

101-500 

501-1.000 

470 

21 

4.4% 

799 
505 

26 

3.3% 

17 

3.3% 

1,001-3,300 

1.103 

41 

3.7% 

3.301-10,000 

1.213 

45 

3.7% 

10.001-50,000       ' 

50,ooi-i6o,'ood 

100.001-1  Mllion 
>  1  Mllion 

1.287 

75 

5.8% 

538 

31 

5.8% 

572 

33 

5.8% 

74 

4 

5.8% 

National  Totals 

6.560 

293 

4.5% 

Primarily  CSround  Water  CWSs 

<100 

7.772 

211 

2.7% 

101-500 

15.725 

461 

2.9% 

501-1.000 

6.133 

180 

2.9% 

1,001-3,300 

7.890 

184 

2.3% 

3,301-10.000 

4.975 

116 

2.3% 

10,001-50,000 

5.367 

112 

2.1% 

50,001-100.000  ■ 

738 

15 

2.1% 

100.001-1  Mllion 

>  1  Vlllion 

875 

18 

17 

0 

1.9% 

1.9% 

National  Totals 

49,495 

1,296 

2.6"/5 

Primarily  Suface  Water  I^TNCWSs 

<100 

298 

13 

4.4% 

101-500 
501-1,000 

301 

r            10 

3.3% 

108 

4 

3.3% 

1,001-3.300 

3.301-10.000 

10.001-50,000 

72 

3 

3.7% 

23 

1 

3.7% 

9 

1 

5.8% 
5.8% 

-^.Syo 

0.0% 

50,001-100,000 
100,001-1  Mllion            :" 

1 
1 

0 
0 
0 

>  1  Mllion 

0 

National  Totals 

813 

31 

3.8% 

Primarily  Ground  Water  MTNCWSs                                                                                 | 

<100 

3.662 

99 

2.7% 

101-500 
501-1,000 

2.624 

77 

2.9% 

717 

21 

2.9% 

1,001-3.300 
3,301-10,000 

267 
27 

6 

1 

2.3% 
2.3% 
2.1% 

10.001-50.000 
50.001-100,000 
100.001-1  Mllion 

>  1  Mllion 

4 
0 
1 

0 

0 

0 

2.1% 

0 

" 0 

1.9% 

'"  6.0% 

National  Totals 

7,303 

204 

2.8% 

Grand  Total  Ail  Plants 

64,171 

1.8241 

2.8% 

Source  :  Economic  Analysis  (USEPA  2003i)  Exhibit  6.16a,  6.16.b,6.17a,  6.17b 
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Table  VII-8    Number  of  Systems  Subject  to  Non-Treatment  Related  Rule  Activities 


System  Size 
(R)pulation  Served) 

Stage  2  DBPR 
System 
Baseline 

Nuni)er  and  Percent  of  Systems  Fteffornring  Various  Pute  Activities 

krplementation 

D6E  Monitoring 

Additional  Routine 
Monitoring 

Significant 

Excursion 

Evaluations 

A 

B        C=B/A*100 

D         E=WA*100 

F         G=F/A*100 

H      ^=^*A•100 

Surface  Water  and  Mx.ed  CWSs                                                                                                                                                   | 

<100 

1,283 

1.283 

100% 

289.2             23% 

0.0               0% 

0.0             0% 

101-500 

501-l"600 

2,120 
1.313 

2.120 
1,313 

100% 

100% 

546.4            26% 

1.179.3             90% 

42.5              2% 
5466             42% 

2.0             0% 
26.2             2% 

1.001-3,300 

2,467 

2,467 

100% 

2,215.8             90% 

1.027.0             42% 

49.3             2% 

3,301-10,000 

1.928 

1,928 

100% 

1,722.8             89% 

1.084.3             56% 

42.3              2% 

10,001-50,000 

1.690 

1.690 

100% 

1,454.0:           86% 

0,0               0% 

133.2              8% 

50,001-100,000 

313 

313 

100% 

255.3             82% 

0.0               0% 

40.6            13% 

100.001-1  MMbn 

276 

276 

100% 

213.3             77% 

0.0               0% 

41.1            15% 

>1  Mllion 

13 

13 

100% 

9.9             76% 

00               0% 

3.3            25% 

Natbnal  Totals 

11,403 

11.403 

100% 

7.886             69% 

2,700             24% 

338              3% 

Ground  Water  Only  CWSs                                                                                                                                                            | 

<100 

7,601 

7,601 

100% 

236.2               3% 

0.0               0% 

0.0             0% 

101-500 

11.836 

11,836 

100% 

392.6               3% 

118.6               1% 

0.0             0% 

501-1.000 

4,089 

4,089 

100% 

482.0             12% 

1,691.9             41% 

0.0'            0% 

1.001-3.300 

4,869 

4,869 

100% 

573.9             12% 

2,014.5             41% 

0.0             0% 

3,301-10.000 

2.288 

2,288 

100% 

270.5             12% 

946.6             41% 

0.0             0% 

10,001-50,000 

1,232 

1.232 

100% 

218.0             18% 

493.7             40% 

0.0             0% 

50,001-100,000 

129 

129 

100% 

22.8             18% 

51.6             40% 

0.0i           0% 

100,001-1  Mffion 

60 

60 

100% 

16.0             27% 

22.8             38% 

0.0             0% 

>1  Million 

2 

2 

100% 

1.0             50% 

0.9              44% 

0.0             0% 

National  Totals 

32,105 

32,105 

100% 

2,213               7% 

5,341               17% 

0             0% 

Surface  Water  and  Mxed  NfTNCWSs 

<100 

303 

303 

100% 

0.0               0% 

0.0               0% 

0.0             0% 

101-500 
501-1.000 

302 
109 

302 
109' 

100% 
100% 

0.0               0% 
0  o" '        0% 

0.0               0% 

0.0             0% 
0.0            0% 

0.0              0% 

1.001-3,300 
3.301-10^000 
10,001-50,000 
50,001-100,000 

74 

22 

9 

74| 

"91 

100% 
100% 
100% 
100% 
100% 

0.0               0% 

o.b          0% 

0.0              0% 

0.0;          0% 

6.0            27% 

0.0            0% 
0.0             0% 

8.0             89% 
1.0i          100% 
1.0  i          100% 
0.0 

4.0             44% 
1.0           100% 
1.0           100% 
0.0                   - 

1 

Ij 

0.0             0% 

100,001-1  MKm 
>1M»on 

1 

0 

.-.._iL,. 

0 

0.0:        0% 

0.0 

Natbnal  Totals 

821 

821 

100% 

10               1% 

12               1% 

0             0% 

Ground  Water  Only  r^TNCWSs 

<100 

3,662 

3,662 

100% 

0.0               0% 

0.0               0% 

0.0             0% 

101-500 
501-1,000 

2,624 
717 

2,624 
717 

100% 
100% 

0.0              0% 
0.0              0% 

0.8               0% 
S.r             1% 

0.0             0% 

0.0 !        0% 

1,001-3,300 

267 

267        . 

27 

100% 
100% 

0.0               0% 

0.1 "             0% 

1.9               1% 

0.0            0% 

3,301-10,000 

27 

0.3               1% 

0.0 :           0% 

10,001-50,000 

4 

4^ 

100% 

0.9             19% 

0.9             19% 

O.QI            0% 

50,001-100,000 
100.001-1  Mfcn 

0 

o: 

1l  . 

100% 
100% 

0.1              19% 
0.0              0% 

0.1              19% 

0.0'            0% 

1 

0.0              0% 

0.0 1           0% 

>t  Mion 

0 

0 

- 

0.0 

0.0 

00 

National  Totals 

7,303 

7.303 

100% 

1               0% 

9               0% 

0              0% 

GRAND  TOTAL 

51.632 

51,632 

100% 

10,110            20% 

8,062             16% 

338              1% 

Source:  Economic  Analysis  (USEPA  2003i)  Exhibit  6.3 
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In  addition 
develop  unit 
conducted  se: 
explore  uncertainty 
compliance  es  timates 
sensitivity  analyses 
evaluate  the 


monitoring 
more  systems 
treatment  bey 
the  current 


o  using  distributions  to 
estimates,  the  Agency 
r  sitivity  analyses  to  further 
regarding  system 

The  first  two 
were  prepared  to 
ibility  that  the  IDSE 
reduirement  will  result  in 
leeding  to  install 
d  what  is  predicted  in 
model  (see  chapter  7  of 


p  )SS1 


(inc 


COi  t 


Table  VII-9  Sensitivity  Analysis  on  Potential  Treatment  Impacts  of  IDSE  From  Stage  1  to 
Stage  2  (Community  Water  Systems) 


estima  ted 


becau  5e 


ujed 


C(i 


assum  ;s 


:h[ 


'  concentral  ions 


EPA  believe; 
systems 
under  IDSE 
and  No.  2  are 
estimate  for  th< 
likely  to  alread  ^ 
the  IDSE 
assumptions 
example,  the 
analysis 
meet  the  LRAA 
margin  of  safet  ' 
switching  to  c 
meet  the  new 
smaller  margin 
chloramines 
DBP 

distribution 
believes  that 
water  and  smal 
adding  chl 
technology  in 
be  overestimated 
monitoring 
be  very  similar 
The  Stage  1 
compliance 
point  of 
producing 
between  500 
all  ground  wate  r 
DBPR  requires 
additional  site 
their  high  TTH 
concentrations 
location.  If  systi  * 
monitoring 


sy<  ti 

th3 


moi 


maxim  im 


;  surfj  ce 


and 


I  ha 


the  EA,  USEPA  20031,  for  details  of  this 
analysis).  Table  VII-9  lists  the  high-end 
estimates  of  the  number  of  systems 
adding  treatment  in  IDSE  sensitivity 
analyses  No.  1  and  No.  2.  For  both  IDSE 
sensitivity  analyses,  only  small 
additional  impacts  were  assumed 
possible  for  systems  serving  10,000 
people  or  fewer  because  such  systems 
generally  have  much  less  complicated 
distribution  systems  than  larger 


systems.  EPA  estimated  that  the  mean 
annualized  costs  at  the  3%  discount  rate 
could  be  as  high  as  $77.5  million  (IDSE 
Sensitivity  Analysis  No.  1)  or  $108.8 
million  (IDSE  Sensitivity  Analysis  No. 
2)  versus  the  Preferred  Alternative 
analysis  estimate  of  $57.4  million.  At 
the  7%  discount  rate  these  estimates 
would  respectively  correspond  to  $86.1 
million,  $120.7  million,  and  $63.3'' 
million. 


Percenl 

Adding  Treatment 

Preferred  Alternative 

IDSE  No.  1 

IDSE  No.  2 

SW<  10,000 

3.7% 

4.6% 

4.8% 

SW  >  10,000 

5.8% 

9.9% 

15.1% 

GW  <  10,000 

2.7% 

2.8% 

2.9% 

GW  >  10,000 

2.1% 

3.2% 

3.6% 

Source:  Economic  Analysis,  Exhibit  7.1  Chapter  7  (USEPA  20O3i). 


that  the  percentage  of 
"  to  add  treatment 
serisitivity  analyses  No.  1 
a(verestimates  and  that  the 
Preferred  Altemiative  is 
capture  the  influence  of 
of  the  conservative 
in  the  analysis.  For 
tmpliance  forecast 

that  systems  will  try  to 
MCLs  with  a  20% 

Systems  complying  by 
loramines  may  choose  to 
NiCLs  with  a  much 
of  safety  since 
dampen  the  variability  of 
within  the 
:em.  Furthermore,  EPA 
number  of  ground 
surface  water  systems' 
oraiHines  or  changing 

baseline  analysis  may 
because  their 
req^iirements  are  expected  to 

Tom  Stage  1  to  Stage  2. 
DBpR  required  only  one 
litoring  location  (at  the 
residence  time)  for 
water  systems  serving 
10,000  people  and  for 
systems.  The  Stage  2 
at  these  systems  add  an 
they  determine  that 
and  high  HAA5 
lo  not  occur  at  the  same 
ms  maintain  a  single 
loc^ion  for  the  Stage  2 


t  lel 


\A. 


DBPR,  as  many  are  expected  to  do, 
calculation  of  compliance  will  produce 
the  same  results  for  the  running  aimual 
average  (RAA)  and  locational  running 
annual  average  (LRAA)  measure, 
implying  that  they  are  not  likely  to  add 
treatment  for  the  Stage  2  DBPR  if  they 
comply  with  the  Stage  1  DBPR. 

EPA  conducted  a  third  sensitivity 
analysis  to  evaluate  the  possibility  that 
small  systems  will  continue  to  monitor 
at  one  point  in  their  distribution  system. 
In  this  sensitivity  analysis,  EPA 
assumed  that  no  surface  water  plants 
serving  fewer  than  10,000  people  and  no 
ground  water  plants  would  add 
treatment  to  meet  Stage  2  DBPR 
requirements  (i.e.,  only  costs  are 
associated  for  large  surface  water 
systems).  Under  this  analysis,  the 
average  cost  figures  are  reduced 
dramatically  from  $57.4  million  or  $63.3 
million  to  $22.9  million  or  $25.7  million 
using  a  3  percent  or  7  percent  discount 
rate,  respectively,  for  the  Preferred 
Regulatory  Alternative.  Chapter  7  of  the 
Economic  Analysis  (USEPA  2003i) 
contains  a  detailed  explanation  of  the 
aforementioned  sensitivity  analysis. 

3.  State  Costs 

The  Agency  estimates  that  the  States 
and  primacy  agencies  will  incur  an 
aimualized  present  value  cost  of  $1.1 
million  to  $1.5  miUion  (using  a  three 
percent  and  seven  percent  discount  rate, 
respectively).  In  order  to  estimate  the 


cost  impact  to  States,  EPA  considered 
initial  implementation  costs,  costs  for 
assisting  systems  in  evaluating  IDSE 
information,  and  for  aimual  rule 
implementation  activities.  EPA 
considered  the  incremental  change  in 
activities  that  result  from  the  Stage  2 
DBPR.  For  example.  States  may  have  to 
update  their  databases  to  track  the  new 
Stage  2  DBPR  monitoring  strategy  but 
could  modify  the  system  they  developed 
for  the  Stage  1  DBPR.  EPA  accounted  for 
the  cost  of  a  Stage  1  DBPR  database  in 
the  Stage  1  Regulatory  Impact  Analysis 
(USEPA  1998f).  State  costs  are  not 
expected  to  change  dramatically 
between  alternatives. 

4.  Non-quantifiable 

EPA  has  identified  and  quantified 
costs  that  it  believes  are  likely  to  be 
significant.  In  some  instances,  EPA  did 
not  include  a  potential  cost  element 
because  it  believes  the  effects  are 
relatively  minor  and  difficult  to 
estimate.  For  example,  the  Stage  2  DBPR 
may  be  the  determining  factor  in  the 
decision  by  some  small  water  systems  to 
merge  with  neighboring  systems.  Such 
changes  have  both  costs  (legal  fees  and 
connecting  infrastructure)  and  benefits 
(economies  of  scale).  Likewise,  costs  for 
procuring  a  nev/^  source  of  water  would 
have  costs  for  new  infrastructure  but 
could  result  in  lower  treatment  costs. 

Also,  EPA  was  unable  to  quantify 
several  distribution  system-related 
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changes  that  can  reduce  TTHM  and 
HAAS  levels.  Activities  such  as  looping 
distribution  systems  and  optimizing 
storage  can  minimize  retention  times 
and  help  to  control  DBP  formation. 
Costs  for  these  activities  range  from 
almost  zero  (modifying  retention  time) 
to  more  substantial  costs  for  modifying 
distribution  systems.  In  the  absence  of 
detailed  information  needed  to  make 
cost  evaluations  for  situations  such  as 
these,  EPA  has  included  a  discussion  of 
possible  effects  where  appropriate. 

E.  Expected  System  Treatment  Changes 

In  order  to  quantify  the  effects  of  the 
Stage  2  DBPR,  it  is  necessary  to  predict 
how  plants  v»dll  modify  their  treatment 
processes  to  meet  the  proposed 
requirements.  To  estimate  the 
incremental  impacts  of  the  Stage  2 
DBPR,  relative  to  the  Stage  1  DBPR,  EPA 
compared  predicted  "ending 
technologies"  (types  of  treatment  in  use 
after  implementation  of  the  Stage  2 
DBPR)  to  the  distribution  of  baseline 
technologies  predicted  to  be  in  place 
after  the  implementation  of  the  Stage  1 
DBPR.  This  subsection  outlines  the 
process  for  deriving  baseline  and  ending 
Stage  2  technology  distributions  that  are 
the  basis  for  the  national  cost  estimates 
of  today's  proposed  rule. 

1.  Pre-Stage  2  DBPR  Baseline  Conditions 

Development  of  the  Pre-Stage  2 
baseline  (i.e.,  conditions  following  the 
Stage  1  DBPR)  consists  of  the  following 
processes: 

•  Compiling  an  industry  profile — 
identifying  and  collecting  information 
on  the  segment(s)  of  the  water  supply 
industry  subject  to  the  Stage  2  DBPR; 

•  Characterizing  influent  water 
qualify — summarizing  the  relevant 
characteristics  of  the  raw  water  treated 
by  the  industry;  and 

•  Characterizing  treatment  for  the 
Stage  1  DBPR— predicting  what  the 
industry  will  do  to  comply  with  the 
provisions  of  the  Stage  1  DBPR. 

Section  IV  of  this  document  details 
the  data  sources  EPA  used  to 


characterize  water  qualify  and  treatment  2.  Predicted  Technology  Distributions 

practices  for  the  nation's  public  water  Post-Stage  2  DBPR 
systems.  EPA  also  used  infoimation  in  .^he  treatment  compliance  forecast  for 

the  Water  Industry  Basehne  Handbook  ^^^  ^^       ^  ^bPR  has  two  components- 

(USEPA  2000))  to  develop  the  industry  ^^  ^^e  percent  of  plants  that  must  add 

profile.  The  Baseline  Handbook  uses  treatment  to  comply  with  Stage  2  DBPR 

data  derived  from  the  1995  Communify  requirements,  and  2)  the  treatment 

Water  Systems  Survey  and  the  Safe  technologies  these  plants  are  predicted 

Drinking  Water  Information  System  to  to  select.  This  information,  coupled 

characterize  the  U.S.  drinking  water  with  the  baseline  data  discussed  before, 

systems.  Another  EPA  study,  provides  an  estimate  of  the  total  number 

Geometries  and  Characteristics  of  Water  of  plants  using  specific  technologies  to 

Systems  Report  (USEPA  2000k),  also  meet  the  requirements  of  the  proposed 

provided  information  for  the  industry  Stage  2  DBPR.  National  costs  are  then 

profile.  generated  using  technology  unit  cost 

EPA  developed  and  used  a  model  information. 

(SWAT)  to  characterize  treatment  ,  Th«  four  step  process  EPA  used  to 

foUowing  the  Stage  1  DBPR  and  Stage  2  develop  a  Stage  2  DBPR  comphance 

DBPR  options  considered.  SWAT  served  !^r^l''  summanzed  m  tab  e  Vn-10. 

^,       r  ^     w         j-_»   u  The  difference  t)etween  the  Stage  1 

as  the  Pnmary  tool  to  predict  changes  m  ^^^^  Technology  Selections  aid  Stage 

treatinent  and  DBP  occurrence.  The  ^  DBPR  Technoliy  Selections  (Step  4- 

model  used  a  senes  of  algonthms  and  incremental  Technology  Selections)  was 

decision  rules  to  predict  the  type  of  ^^^  ^^  develop  naUonal  cost  estimates 

treatment  a  large  surface  water  plant  ^r  today's  proposed  rule.  Tables  VD-l  1 

urill  use  given  a  specific  regulatory  a  and  b  (surface  water)  and  Vn-12  a  and 

alternative  and  source  water  qualify.  b  (ground  water)  show  the  incremental 

Other  tools  were  used  to  estimate  technology  selections  shown  as  the 

practices  at  large  ground  water  systems  percent  change  between  Stage  1  and 

or  any  medium  or  small  systems.  A  Stage  2  DBP  rules. 
Delphi  process  (a  detailed  technical 

treatment  characterization  and  DBP  TABLE  VII-10.— STAGE  2  DBPR 

occurrence  review  by  drinking  water  COMPLIANCE  FORECAST  SUMMARY 

experts)  was  used  to  predict  treatment  

changes  for  large  ground  water  systems         Step 
(those  serving  10,000  or  more  people). 

The  results  of  the  SWAT  analyses  and  ^  

the  Delphi  process  were  extrapolated  to 
the  medium  surface  water  and  ground 
water  systems  based  on  analysis  of 

source  water  treatment  characteristics  2 

and  treatment  decision  trees.  For  the 
small  surface  and  ground  water  systems 

analyses,  a  group  of  experts  provided  3 
predictions  for  a  pre-Stage  2  baseline 
and  resulting  treatment  and  water 
qualify  conditions  under  the  Stage  2 

DBPR  regulatory  alternatives.  A  detailed  * 

description  of  these  analyses  can  be 
found  in  the  Economic  Analysis  for  the 
Stage  2  DBPR  (USEPA  20031). 


Description  of  Step 


Model  a  pre-Stage  1  tiaseline  sce- 
nario using  Information  Collection 
Rule  data  to  allow  consistent  com- 
parison between  different  rule  al- 
tematives 

Model  technology  selection  to  meet 
Stage  1  DBPR  requirements 
(Stage  1  DBPR  Tectindogy  Selec- 
tion). 

Model  tecttnotogy  selection  to  meet 
Stage  2  DBPR  requirements 
(Stage  2  DBPR  Technology  Selec- 
tion). 

Subtract  the  results  in  Step  2  from 
Step  3  and  adjust  to  obtain  Vr\e  in- 
cremental impact  of  an  alternative 
(Stage  2  DBPR  incremental  tech- 
nology selection). 
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Ni  »te:  Detail  may  not  add  due  to  independent  rounding  (some  plant  results  are  rounded  to  zero  if  less  than  0.5  plants). 
S<  urce  :  Economic  Analysis  (USEPA  2003i)  Exhibit  6. 14a  ' 


TibkVII-llb. 


able  Vll-lla.  Technology  Usage  for  CWS  Surface  Water  Plants  -  Percent  Change 

From  Stage  1  to  Stage  2  Compliance 


Technology  Usage  for  NTNCWS  Surface  Water  Plants  -  Percent 
Change  From  Stage  1  to  Stage  2  Compliance 


N<  1e:  Detail  may  not  add  due  to  independent  rounding  (some  plant  results  are  rounded  to  zero  if  less  than  0.5 
pla  Its). 

So  tree  :  Economic  Analysis  (USEPA  2003  i)  Exhibit  6.14b 
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Table  VII-12a. 


Technology  Usage  for  Disinfecting  CWS  Ground  Water  Plants  - 
Percent  Change  From  Stage  1  to  Stage  2  Compliance 


System  Size 

(Population 

Sened) 

CLMOniy 

UVCX2 

UVCLM          Ozone  CL2 

Ozone  CLM 

GACaOCL2 

GAC20CLM 

etnbcanes  ajMembianes  CLM 

Total  Con*r1ing 
toCUUI 

Total  Adding 
Techno^ 

A 

3 

C                      D 

E                      F 

G 

H 

1 

J=  A»C«E»G»I 

K  =  SUMJAO 

£100 

1.0%;       80 

00%           0 

13%r       96     0  0%i           0 

00%            0 

0.4% 

33 

0.0%: 

it 

00% 

0 

00% 

0 

Z3%         178 

^7%        211 

101-SOO 
501-1,000 

13%.       210 
82 

00%            0 
0 

14%        225     00%            0 

'88              i           0 

00%            0 
0 

02% 

25 
10 

0.0% 

0 

0 

00% 

1 

0 

00% 

0 
0 

2  8%         436 
170 

2.9%        461 
180 

1.001  -  3.300 
3.301-10,000 

1.0%          79 
50 

0  0%            0 

■       b 

1.3%        102     00%;           0 

"          i'        64                        0 

ao%        0 

0 

00%; 

0 
0 

00% 

3 
2 

0  0%. 

0 

d 

00%: 

0 

0 

Z3%         184 
116 

23%        184 
116 

10,001-50.000 
50,001-100,000 

14%          76 

id 

1^" -"--r/T^    0,1%       .     3 

02%"         12 
2 

00% 

0 
0 

0.2% 

8 
1 

0.0%. 

2 

0 

02% 

11 

2 

2.0%         108 
15 

21%        112 
15 

100,001-1  MiWon 
>  1  WISon 

13%          11 

b 

000%            0 

iijpiH  0  1%^    0 

02%            2 

5 

0.0%^^ 

0 
0 

0  1% 

1 
0 

00% 

0 
0 

0  2% 

2 
0 

19%.          16 
0 

19%          17 
6 

Total  %,  Plants 

1.21%        599 

1  17%'       578|  0.01%:          4 

003%          15 

0.14% 

68 

0.03% 

16 

000% 

2 

003% 

15 

2  5%      1.223 

26%     1,296 

Note:  Detail  may  not  add  due  to  independent  rounding  (some  plant  results  are  rounded  to  zero  if  less  than  0.5  plants). 
Sourt;e  :  Economic  Analysis  (USEPA  20031)  Exhibit  6.16a 


Table  vn-12b. 


Technology  Usage  for  Disinfecting  NTNCWS  Ground  Water  Plants  - 
Percent  Change  from  Stage  1  to  Stage  2  Compliance 


System  Size 

(Population 

Sened) 

aMomy 

UVCL2 

UVCLM 

Ozone  CL2 

Ozone  OM 

GAC20a2   !   GAC20CLM 

Total  Corvertinq 
to  CLM 

Total  Adding 
Tectirioiogy 

A 

B 

C 

D 

E 

F 

G 

H 

i 

J  =  A*C+E*G+I 

K  '  SUM(A:n 

slOO 

10%; 

38 

0.0% 

0 

1.3%  i 

46 

00% 

0 

00% 

0 

0  4% 

15 

0.0% 

0 

0  0%            0 

00%            0 

2.3%           84 

2.7%         96 

101-500 
501-1,000 

1.3%. 

35 
10 

00% 

0 
0 

1.4%; 

38 
10 

00%, 

0 
0 

00% 

0 
0 

0  2% 

4 
1 

0  0% 

0 
0 

0  0%            0 
0 

00%            0 

....  ^ 

Z8%           73 
20 

2.9%          77 

1.001-3,300 
3  301-1(1,000 

1,0%; 

3 

6 

0  0% 

0 

13% 

3 
0 

0.0%; 

0 
0 

0.0%; 

0 

0 

0"*, 

0 
0 

0  0% 

0 
0 

00%<          0 

b 

00%;          0 
0 

2.3%             6 
1 

2.3%           6 

1 

10,001-50.000 
50,001-100,000 

1.4%, 

fpm- 

0.1%: 

0 
0 

-0-2*, 

0 

b 

■  -0''*l- 

0 
0 

0  2% 

0 
0 

00%i          0 
0 

02%;          0 

;       0 

20%             0 
0 

21%           0 
0 

100,001-1  Million 
>  1  Milton 

13% 

'  oL,^,,^ 

0.1%; 

0 

b 

02%; 

0 
0 

0.0% ;_ 

0 
0 

01% 

0 

0  0%.          0 
^          0 

0.2%           0 

"  ' ,       b 

19%            0 
0 

1.9%           0 
'0 

0 

Total  %.  Plants 

1.17% 

SS|  0  00% 

0 

134% 

98i  0.00%^ 

0 

000% 

0 

0.28%; 

21 

000% 

0 

0.00%            0 

0  00%            0 

25%         183 

28%        204 

Note:  Detail  may  not  add  due  to  independent  rounding  (some  plant  results  are  rounded  to  zero  if  less  than  0.5  plants). 
Source  :  Economic  Analysis  (USEPA  20O3i)  Exhibit  6. 16b 


F.  Estimated  Household  Costs  of  the 
Proposed  Rule 

This  analysis  considers  tHe  potential 
increase  in  a  household's  water  bill  if  a 
system  passed  the  entire  cost  increase 
resulting  from  this  rule  on  to  their 
customers.  It  is  a  tool  to  gauge  potential 
impacts  and  should  not  be  construed  as 
precise  estimates  of  potential  changes  to 
individual  water  hills. 

Overall,  the  potential  increase  in 
mean  annual  water  bill  per  household  is 


estimated  to  be  $8.38  for  those  systems 
that  need  to  install  technology  to 
comply  with  this  rule.  Table  VII— 13 
shows  the  range  of  household  costs  for 
all  surface  and  ground  water  systems 
subject  to  the  rule  and  also  only  for 
those  systems  installing  technology  to 
comply  with  this  rule.  For  all  systems, 
including  those  that  may  not  have  to 
take  any  additional  action  to  comply 
with  this  rule  but  are  still  subject  to  its 
provisions,  the  mean  annual  household 


cost  is  $0.51.  The  last  two  columns  of 
Table  VII-1 3  show  the  potential  impact 
as  the  percent  of  households  that  will 
incur  either  less  than  a  $1  or  less  than 
a  $10  increase  in  their  monthly  water 
bills  (shown  in  the  table  as  annual 
values).  For  systems  adding  treatment, 
84%  of  households  will  face  less  than 
a  $1  increase  in  their  monthly  bill, 
while  99%  are  expected  to  face  less  than 
a  $10  increase. 
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1  able  VII-13.  Potential  Annual  Household  Cost  Impacts 


All  Households  Sul>iect  to  the  Stage  2  OBPR                                                                 1 

Total  Number  of 

Households  Served 

(Percent  of  Total) 

Mean  Annual 

Household 

Cost  Increase 

Median 

Annual 

Household 

Cost  Increase 

90th  Percentile 

Annual 

Household 

Cost  Increase 

96th  Percentile 

Annual 

Household 

Cost  Increase 

Percentage  of 

Annual 

Household 

Cost  Increase 

<$12 

Percentage  of 

Annual 
Household  Cost 
Increase  <  $120 

All  Systems 

98.254,000  (100.0%) 

$0.51 

$0.02 

$0.47 

$0.79 

99.24% 

99.96% 

All  Small  Sys 

iem^  14,522,000  (100.0%) 

$1.66 

$0.18 

$0.90 

$2.96 

98.23% 

99.74% 

SW  ^  10,000 



1 3,165,000(3.2%) 

$3.72 

$0.90 

$2.96 

$5.51 

97.89% 

99.09% 

SW  >  10.000 

58.876.000  (59.9%) 

$0.34 

$0.00 

$0.32 

$0.33 

99.35% 

100.00% 

GW  s  10.000 
GW  >  10.000 

— 

11,357,000(11^6%) 
24.857,000  (25.3%) 

$1.06 

$0.23 

$0.t1 

$0.53 

$1.37 

98.37% 

99.92% 

$0.01              •    $0.47                  $0.47 

99.57% 

100.00% 

Households  Served  by  Plants  Addirtg  Treatment                                                                 1 

Number  of 

Households  Served 

(Percent  of  Total) 

Mean  AnrHjal 

Household 

Cost  Increase 

Median 

Annual 

Household 

Cost  Increase 

90th  Percentile 

Annual 

Household 

Cost  Increase 

95th  Percentile 

Annual 

Household 

Cost  Increase 

Percentage  of 

Household 

Cost  Increase 

<$12 

Percentage  of 
Household  Cost 
Increase  <  $120 

All  Systems 

1 — 

4,793,000  (4.9%) 

$8.52 

$1.22 

$20.57 

$33.98 

84.47% 

99.18% 

All  Small  Sys 

em; 

422,000  (2.9%) 

$43.78 

$19.05 

$117.68 

$166.67 

39.38% 

91.12% 

SW  i  10,000 

142,000  (4.5%) 

$60.64 

$9.08 

$166.67 

$270.04 

54.36% 

79.78% 

SW  >  10.000 
GW  s  10,000 
GW  >  10.000 

- 

3,868,000  (6.6%) 

$5.02 

$1.02 

$11.58 

$23.56 

90.16% 

99.96% 

279,000  (2.5%) 

$35.18 

$19.22 

$72.07 

$117.68 

33.71% 

96.94% 

504,000  (2.0%) 

$5.90 

$1.33 

$26.33 

$33.24 

78.73% 

100.00% 

Detail  may  not  to  total  add  due  to  independent  rounding.  The  last  two  columns  show  the  %  change  as  <  $  1  or  < 
increase  in  monthly  water  bills 
Sobrce    Economic  Analysis  (USEPA  2003i)  Exhibit  6.20 
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Both  househbld 
costs  for  rule 
reading  and 
IDSE,  additional 
and  treatment 
implementatio  i 
relatively  smal 
have  been  anni^alized 
the  analysis  to 
picture  of  housbh 

Overall,  EPA 
of  the  98  millic  n 
provided  disin  ected 
would  face  less 
monthly  water 
percent  of  the 
the  rule  are  served 
at  least  10,000 
experience  the 
due  to  significaht 
Households  seii'ed 
that  install  adv 
face  the  greates 
costs.  The  cumi  il 
household  cost; 
presented  in 
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household  cost 
to  remember 
small  systems 
that  were  not 
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cost  estimates  reflect 
plementation  (e.g., 
erstanding  the  rule), 
routine  monitoring, 
( ;hanges.  Although 
and  the  IDSE  represent 
one-time  costs,  they 
and  included  in 
provide  a  complete 

old  costs, 
estimates  that  99  percent 
households  that  are 
drinking  water 
than  $1  increase  in  their 
Jill.  Approximately  86 
1  ouseholds  impacted  by 
by  systems  serving 
leople;  these  systems 
owest  increases  in  costs 
economies  of  scale, 
by  small  systems 
i  meed  technologies  will 
increases  in  annual 
ative  distributions  of 
for  all  systems  are 
Economic  Analysis 


interpijeting  the  results  of  the 
analysis,  it  is  important 

systems,  especially 
1  nay  have  other  options 
in  eluded  in  the 


compliance  forecast.  For  example,  the 
system  may  identify  another  water 
source  that  may  form  lower  levels  of 
TTHM  and  HAAS.  Systems  that  can 
identify  such  an  alternate  water  source 
may  not  have  to  treat  that  water  as  much 
as  their  current  source,  resulting  in 
lower  treatment  costs  that  may  offset  the 
costs  of  obtaining  water  from  the 
alternate  source.  Systems  may  also  be 
able  to  coimeet  to  a  neighboring  water 
system.  While  connecting  to  another 
system  may  not  be  feasible  for  some 
remote  systems,  EPA  estimates  that 
more  than  22  percent  of  all  small  water 
systems  are  located  within  metropolitan 
regions  (USEPA  2000e)  where  distances 
between  potential  eoimeeting  water 
systems  may  not  present  a  prohibitive 
barrier.  Consolidation  was  not  an 
element  used  in  developing  the 
compliance  forecasts  for  small  systems. 
Costs  for  consolidation  may  be  either 
greater  or  less  than  the  costs  for 
changing  technologies,  and 
consolidation  may  have  other  benefits 
(e.g.,  lower  costs  for  compliance  with 
future  regulations).  In  addition, 
potentially  lower  cost  alternatives  such 
as  controlling  water  residence  time  in 
the  distribution  systems  were  not 
included  in  the  comphanCe  forecast. 


Also,  more  small  systems  than 
projected  in  the  primary  analysis  may 
already  be  in  compliance  with  Stage  2 
DBPR.  A  sensitivity  analysis  discussed 
in  the  subsection  VII.D.2  describes  this 
issue  in  more  detail.  Also,  certain 
technologies  installed  to  treat  DBFs  may 
treat  many  other  contaminants  thus 
eliminating  the  need  to  install 
additional  equipment  to  comply  with 
future  drinking  water  regulations. 

G.  Incremental  Costs  and  Benefits  of  the 
Proposed  Stage  2  DBPR 

Incremental  costs  and  benefits  are 
those  that  are  incurred  or  realized  in 
reducing  DBP  exposures  from  one 
alternative  to  the  next  more  stringent 
alternative.  Estimates  of  incremental 
costs  and  benefits  are  useful  in 
considering  the  economic  efficiency  of 
different  regulatory  options  considered 
by  the  Agency.  Hovvever,  as  pointed  out  - 
by  the  Environmental  Economics 
Advisory  Committee  of  the  Science 
Advisory  Board,  efficiency  is  not  the 
only  appropriate  criterion  for  social 
decision  making  (USEPA  2000n). 

Generally,  the  goal  of  an  incremental 
analysis  is  to  identify  the  regulatory 
option  where  net  social  benefits  are 
maximized.  If  net  incremental  benefits 


Federal  Register/Vol.  68,  No.  159/Monday,  August  18.  2003 /Proposed  Rules 


49645 


are  positive,  society  is  incurring  greater 
costs  as  a  result  of  the  health  damages 
compared  to  the  costs  society  could  pay 
to  reduce  those  health  damages  [i.e. 
society  would  be  better  off  to  invest 
more  in  controlling  the  health  damage). 
If  net  incremental  benefits  are  negative, 
than  the  cost  of  the  additional  control  is 
higher  than  the  value  of  the  additional 
health  damages  avoided.  Therefore,  the 
"efficient"  regulatory  level  is  where  the 
next  additional  incremental  reduction 
in  health  damages  equals  the 


incremental  cost  of  achieving  that 
reduction.  However,  the  usefulness  of 
this  analysis  is  constrained  when  major 
benefits  and/or  costs  are  unquantified  or 
not  monetized. 

For  the  proposed  Stage  2  DBPR, 
presentation  of  incremental  quantitative 
benefit  and  cost  comparisons  may  be 
imrepresentative  of  the  true  net  benefits 
of  the  rule  because  a  significant  portion 
of  the  rule's  potential  benefits  are  non- 
quantifiable  (see  section  C.l).  Tables 
Vn-14  and  VII-15  show  the  total 


estimated  costs  and  benefits  for  each 
alternative.  Evaluation  of  the 
incremental  changes  between  different 
rows  in  the  tables  shows  that 
incremental  costs  generally  fall  within 
the  range  of  incremental  benefits  for 
each  more  stringent  alternative.  Equally 
important,  the  addition  of  any  benefits 
attributable  to  the  non-quantified 
categories  would  add  to  the  benefits 
without  any  increase  in  costs. 


Table  VII-14.— Total  Annualized  Present  Value  Costs  by  Rule  Alternative 

($millions,  2000$) 


Total  annualized  cost  ($mlllions) 

3  Percent  discount  rate 

7  Percent  discount  rate 

Rule  alternative 

Mean  estimate 

90  Percent  confidence  bound 

Mean  estimate 

90  Percent  confidence  bound 

Lower  (5th  % 
tile) 

Upper  (95th  % 
tile) 

Lower  (5th  % 
tile) 

Upper  (95th  % 
tile) 

Prefen-ed  

Alt.  1  

Alt.  2 

Alt.3 .• 

$59.1 
182.2 
409.6 
594.3 

$54.3 
165.1 
383.6 
556.3 

$639 
199.6 
435.7 
631.9 

$64.6 
195.1 
442.7 
644.2 

$59.2 
175.9 
413.4 
601.1 

$70.0 
214.3 
472.2 
686.9 

Note:  Costs  represent  values  in  millions  of  2000  dollars.  Estimates  are  discounted  to  2003—90  percent  Confidence  Intervals  reflect  uncertainty 
in  technology  unit  cost  estimates 
Source:  Economic  Analysis  (USEPA  20031)  exhibit  6.24 
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Ta  ?le  VII-15.  Total  Annualized  Present  Value  Benefits  by  Rule  Alternative  (Smiltions,  2000$) 


Discount  Rate, 
WTP  for  Non- 
Fatal  Cases 


Preferred 
Alternative 


Alternative 
1 


Alternative 
2 


Alternative 
.3 


Number  and  Value  of  Estimated  Bladder  Cancer  Cases  Avoided^ 


Causa  tity  has  not  been  established;  however,  the  weight  of  evidence  supports  PAR  estimates  of  potential  benefits. 
Zero  i^  within  the  range  of  potential  benefits,  but  evidence  indicates  that  both  the  number  of  cases  and  the  value  of 
preventing  those  cases  could  be  significant  (see  t)elow). 


2%  PAR 


Averag  e  Annual 
Numbe  r  of  Cases 
Avoid©  J 


Annualized 
Benefit^  of  Cases 
Avoided 

(90%  Confidence 
Bounds  f 


3  %,  Lymphoma 
7  %  Lymphoma 
3  %  Bronchitis 
7  %  Bronchitis 


21 


22 


$113 
($18-258) 


$98 
($16-224) 


$55 
•*($13-120) 


$117 
($19-268) 


135 


$773 
($116-1.675) 


161 


$102 
($16-232) 


$57 
(13-124) 


$48 

($11-104) 


$49 
($11  -108) 


$636 
($101 -$1,452) 


$356 
($81  -  776) 


$309 
($71  -  673) 


$873 
($139-1.995) 


$757 
($120-1.730) 


$424 
($97  -  924) 


$368 
($84  -  802) 


17%  PAR  Value 


Averagd  Numljer 
of  Case  5  Avoided 


Annualiied 
Benefits  of  Cases 
Avoided 

(90%  Confidence 
Bounds  ^ 


3  %,  Lymphoma 
7  %  Lymphoma 
3  %  Bronchitis 
7  %  Bronchitis 


182 


$986 
($157-2,253) 


$854 
($136-1.952) 


189 


$1,024 
($163  -  2,340) 


1.182 


$887 
($141  -  2.027) 


$479 
($109-1,044) 


$415 
($95  -  905) 


$498 
($114-1,084) 


$431 
($99  -  940) 


$6,398 
($1,016-14,619) 


$5,546 
($881  - 12,672) 


1.408 


$7,621 
($1,211-17,415) 


$3,109 
($709-6,771) 


$2,697 
($616-5,871) 


$6,607 
($1,050-15.097) 


$3,704 
($845  -  8,066) 


$3213 
($734  -  6,995) 


Adverse  Reproductive  and  Developmental  Health  Effects  Avoided 


Causal]  y  has  not  been  established,  and  numbers  and  types  of  cases  avoided,  as  well  as  the  value  of  such  cases, 

were  nol  quantified  in  the  primary  benefits  analysis.  Given  the  numbers  of  women  of  child  bearing  age  exposed  (58 

mill!  an),  the  evidence  indicates  that  the  number  of  cases  and  the  value  of  preventing  those  cases  could  be 

significant.  See  results  of  the  illustrative  calculation  in  VII.C.1 . 


Other  Health  Benefits 


Qitelitative  assessment  indicates  that  the  value  of  other  health  benefits  could  be  positive  and  significant. 


Non-Health  Benefits 


1.  Based  c  n  TTHM  as  indicator.  EPA  recognizes  that  the  lower  bound  estimate  may  be  as  low  as  zero  since  causality 
has  nol  ye  been  established  between  exposure  to  chlorinated  water  and  bladder  cancer 

2^The  90  )ercent  confidence  bounds  shown  in  the  exhibit  reflect  uncertainty  in  the  VSL.  WTP,  and  income  elasticitv 
adjustmen .  ' 

Source:  E(  onomic  Analysis  (USEPA  2003i)  exhibit  5.28 


The  range  of 
increases  si 


Qualitative  assessment  indicates  that  the  value  of  non-health  benefits  could  tje  positive. 


}uantified  benefits  2  and  3.  However,  the  associated  costs 

gni^cantly  with  Alternatives     also  increase  significantly— cost  figures 


presented  in  Table  VII-14  show  values 
approaching  or  exceeding  $500  million 
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per  year.  Althou^  the  estimated 
benefits  for  Alternatives  2  and  3  are 
potentially  significant,  EPA  rejected 
these  alternatives  because  the  Agency 
believes  that  the  uncertainty  about  the 
health  effects  data  does  not  warrant  tlie 
additional  expense  associated  with 
these  regulatory  alternatives. 

Given  the  uncertainty  in  the  health 
effects,  and  the  resulting  rejection  of 
Alternatives  2  and  3,  a  comparison  of 
Alternative  1  with  the  Preferred 
Alternative  shows  that  Alternative  1 
would  have  approximately  the  same 
benefits  as  the  Preferred  Alternative  but 
with  greater  costs.  This  results  from  the 
inability  of  the  Agency  to  estimate  the 
additional  benefits  of  reducing  the 
bromate  MCL.  Alternative  1  was  also 
determined  to  be  imacceptable  due  to 
the  potential  for  increased  risk  of 
microbial  exposure.  See  section  VII. A  of 
today's  action  for  a  description  of 
regulatory  alternatives. 

H.  Benefits  From  the  Reduction  of  Co- 
Occurring  Contaminants 

Installing  certain  technologies*  to 
control  DBFs  also  has  the  added  benefit 
of  controlling  other  drinking  water 
contaminants.  For  example,  some 
membrane  technologies  (depending  on 
pore  size)  installed  to  reduce  DBF 
precursors  can  also  reduce  or  eliminate 
many  other  drinking  water 
contaminants,  including  arsenic  and 
microbial  pathogens.  EPA  has  finalized 
a  rule  to  further  control  arsenic  level  in 
drinking  water  and  has  proposed  the 
Groimd  Water  Rule  to  address  microbial 
contamination.  The  Stage  2  DBPR  is  also 
being  concurrenUy  proposed  with  the 
Long  Term  2  Enhanced  Siuface  Water 
Treatment  Rule.  Because  of  the 
difficulties  in  establishing  which 
systems  would  have  multiple  problems 
such  as  microbial  contamination, 
arsenic,  and  DBFs  (or  any  combination 
of  the  three),  no  estimate  was  made  of 
the  potential  cost  savings  from 
addressing  more  than  one  contaminant 
simultaneously. 

/.  Are  There  Increased  Risks  From  Other 
Contaminants? 

Today's  proposed  rule  may  slighUy 
shift  the  distiibution  of  TTHM  and 
HAAs  to  brominated  species.  Some 
systems,  depending  on  bromide  and 
organic  precursor  levels  in  the  source 
water  and  technology  selection,  may 
experience  a  shift  to  higher  ratios  or 
concentrations  of  brominated  DBFs 
while  the  overall  TTHM  or  HAAS 
concentration  decreases.  However,  EPA 
anticipates  that  this  phenomenon  may 
only  occur  in  a  small  percentage  of 
systems  affected.  For  most  systems, 
overall  levels  of  DBFs,  as  well  as 


brominated  DBP  species,  should 
decrease  as  a  result  of  this  rule. 

EPA's  analysis  shows  that  a  large 
portion  of  systems  that  do  not  currenUy 
meet  Stage  2  requirements  will  do  so  by 
switching  from  chlorination  to 
chloramination;  approximately  5%  of 
surface  water  plants  and  1.3%  of  ground 
water  plants  in  systems  serving  greater 
than  10,000  are  estimated  to  convert  to 
chloramination  in  order  to  comply  with 
the  Stage  2  DBPR  fi-om  the  Stage  1  DBPR 
(USEPA  20031).  A  potential 
chloramination  byproduct  is  N- 
nitrosodimethylamine  (NDMA),  a 
probable  human  carcinogen.  The 
concern  over  the  formation  of  NDMA  in 
the  treatment  process  is  based  on  the 
compoimd's  ability  to  persist  for  a  long 
period  of  time  in  the  distribution 
system.  The  mechanism  of  formation  of 
NDMA,  however,  is  still  under 
examination.  A  niunber  of  ongoing 
studies  will  also  evaluate  occurrence, 
factors  that  affect  NDMA  formation, 
mechanisms,  treatment  effectiveness 
and  improved  analytical  methods  for 
measuring  NDMA. 

Another  contaminant  of  concern  to 
the  Agency  is  chlorite.  Levels  may 
increase  slighUy  because  of  technology 
shifts  to  chlorine  dioxide  resulting  from 
this  rule  but  very  few  systems  (<0.1 
percent)  are  predicted  to  install  this 
technology.  However,  individual 
systems  will  not  shift  to  chlorine 
dioxide  unless  they  can  meet  the 
chlorite  MCL  (established  under  the 
Stage  1  DBPR)  which  is  considered 
protective  of  public  health. 

EPA  also  considered  the  impact  this 
rule  may  have  on  microbial 
contamination  that  may  result  from 
altering  disinfection  practices.  To 
address  this  concern,  the  Agency 
developed  this  rule  jointly  with  the 
Long  Term  2  Enhanced  Surface  Water 
Treatment  Rule  (LT2ESWTR).  EPA 
expects  that  the  LT2ESWTR  provisions 
will  prevent  significant  increases  in 
microbial  risk  resulting  from  the  Stage 
2  DBPR.  EPA  also  expects  the  Ground 
Water  Rule,  scheduled  for  promulgation 
in  2003,  to  prevent  any  increases  in 
microbial  risk  in  ground  water  systems 
deemed  vulnerable  to  source  water 
contamination. 

/.  Effects  on  General  Population  and 
Subpopulation  Groups 

Section  HI  of  today's  proposed  rule 
discusses  the  health  effects  associated 
with  DBFs  on  the  general  population  as 
well  as  the  effects  on  pregnant  women 
and  fetuses.  In  addition,  health  effects 
associated  with  children  and  pregnant 
women  are  discussed  in  greater  detail  in 
subsection  VIII.G  of  this  preamble. 


K.  Uncertainties  in  Baseline,  Risk, 
Benefit,  and  Cost  Estimates 

Today's  proposal  models  the  current 
baseline  risk  from  DBF  exposure  as  well 
as  the  reduction  in  risk  and  th&cost  for 
various  rule  options.  There  is 
uncertainty  regarding  many  aspects  of 
this  analysis  including  the  risk 
calculation,  the  benefit  estimate,  and  the 
cost  estimates.  EPA  has  tried  to  capture 
much  of  the  uncertainty  and  also  the 
variability  associated  with  many  of  the 
inputs  used  in  the  economic  analysis  by 
using  distributions  or  ranges  as  model 
inputs  instead  of  point  estimates 
whenever  possible.  The  Stage  2  DBPR 
EA  contains  a  more  extensive 
discussion  of  the  modeling  techniques 
used  to  address  uncertainty  and 
variability  (USEFA  2003i}. 

In  addition,  the  Agency  conducted 
sensitivity  analyses  to  address 
uncertainty.  The  sensitivity  analyses 
focus  on  various  benefit  and  cost  factors 
that  may  have  a  significant  influence  on 
the  outcome  of  the  rule.  All  of  these 
sensitivity  analyses  are  explained  in 
more  detail  in  the  EA  for  the  Stage  2 
DBPR  (USEPA  20031). 

The  major  source  of  benefit 
uncertainty  is  the  scientific  imcertainty 
regarding  the  impact  of  DBP  exposure 
on  reproductive  and  developmental 
outcomes.  However,  the  Agency 
believes  that  the  monetized  value  of 
these  outcomes  could  be  significant.  As 
discussed  in  subsection  VII.C.1,  EPA 
performed  an  illustrative  calculation 
that  explored  the  potential  implications 
for  the  proposed  rule  using  some  of  the 
published  results  on  fetal  loss,  but  did 
not  attempt  to  quantify  benefits 
associated  with  reducing  other 
reproductive  and  developmental 
endpoints  potentially  associated  with 
DBF  exposure. 

Another  possible  xmderestimation  of 
today's  monetized  benefits  results  from 
the  inability  of  the  Agency  to  quantify 
or  monetize  the  potential  benefit  from 
avoiding  other  cancers  associated  with 
DBP  exposvue  such  as  colon  and  rectal 
cancers.  Furthermore,  while  the  Agency 
estimated  the  range  of  bladder  cancer 
risks  avoided  to  be  0  to  182  cases  per 
year,  the  true  risk  of  bladder  cancer 
avoided  from  decreased  DBP  exposure 
may  be  higher  than  this  range. 

While  EFA  believes  it  has  accounted 
for  the  significant  costs  of  today's 
proposed  rule,  there  are  uncertainties 
about  some  of  the  cost  inputs.  As 
discussed  in  subsection  VII.D.4.  cost 
estimates  do  not  include  some 
alternatives  to  installing  treatment  (e.g.. 
improving  management  of  distribution 
system  residence  time)  that  may  be  a 
less  costly  means  of  complying  with  the 
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Determination  for  the 


■  1  las  determined  that  the 
I  iinquantified  benefits  of 
the  proposed  S  age  2  DBPR  justify  the 
costs.  As  discu!  sed  previously,  the  main 
concern  for  the  Agency  and  the 
Advisory  Comi  littee  involved  in  the 
Stage  2  rulema]  ing  process  was*^o 
address  potential  reproductive  and 
developmental  impacts  associated  with 
exposure  to  big  i  DBP  levels.  The 
proposed  rule  a  chieves  this  objective 
using  the  least  i  lost  alternative  by 
modifying  how  the  annual  average  DBP 
level  is  calculal  ed.  This  will  reduce 
both  average  D]  IP  levels  associated  with 
bladder  cancer  and  possibly  other 
cancers)  and  peek  DBP  levels  which  are 
potentially  associated  with  reproductive 
^and  developmental  effects.  In  addition, 
this  rule  may  rdduce  uncertainty  about 
drinking  water  quality  and  may  allow 
some  systems  t<|  avoid  installing 
additional  techiiology  to  meet  future 
drinking  water  regulations. 

Compared  to  ptner  rule  options 
consider  by  thejAgency,  the  proposed 
rule  option  is  al  so  the  most  cost- 
effective.  The  ci  ist-effectiveness  analysis 
compares  the  ai  inual  dollar  cost  of  the 


rule  to  the  aimual  number  of  bladder 
cancer  cases  potentially  avoided.  For 
bladder  cancer  reduction,  the  cost  per 
case  avoided  for  the  proposed  rule 
would  be  $0.3  million  if  the  PAR  is 
17%,  and  $3.1  million  if  the  PAR  is  2%, 
and  also  varies  depending  on  the 
discount  rate  used. 

M.  Request  for  Comment 

The  Agency  requests  comment  on  all 
aspects  of  the  rule's  economic  impact 
analysis.  Specifically,  EPA  seeks  input 
into  the  following  issues:  (1)  To  what 
extent  can  systems  install  treatment  to 
address  multiple  contaminfrnts?;  (2)  Are 
there  methods  for  monetizing  potential 
reproductive  and  developmental 
endpoints  associated  with  DBP 
exposure?;  (3)  To  what  extent  v«ll  use 
of  chloramination  increase  levels  of 
NDMA  and  potentially  associated  health 
risks,  and  how  should  this  be 
considered  in  this  rule  making;  and  (4) 
How  should  the  Agency  value  nonfatal 
cancers?  Specifically,  EPA  uses  a  range 
of  severities  to  calculate  the  WTP 
estimate  to  avoid  a  case  of  chronic 
bronchitis.  Should  the  Agency  only 
consider  the  most  severe  case  of  chronic 
bronchitis  as  a  better  proxy  for  a  non- 
fatal cancer?  Also,  should  the  Agency 
use  the  risk-risk  trade-off  estimate  of 
WTP  to  avoid  a  case  of  chronic 
bronchitis  instead  of  the  risk-dollar 
trade-off  estimate  (see  the  EA  (USEPA 
20031)  for  a  complete  discussion  of 
these  issues)? 

Vm.  Statutory  and  Executive  Order 
Reviews 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  (58  FR 
51735,  October  4,  1993)  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  plaimed  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  will  be  documented 
in  the  public  record. 

B.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  have 
been  submitted  for  approval  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The 
Information  Collection  Request  (ICR) 
document  prepared  by  EPA  has  been 
assigned  ICR  No.  2068.01  (USEPA  ' 

2003m). 

The  information  collected  as  a  result 
of  this  rule  will  allow  the  States  and 
EPA  to  determine  appropriate 
requirements  for  specific  systems,  and 
to  evaluate  compliance  with  the  rule. 
For  the  first  3  years  after  Stage  2  DBPR 
promulgation,  the  major  information 
requirements  involve  monitoring 
activities,  which  include  conducting  the 
IDSE  and  submission  of  the  IDSE  report, 
and  tracking  compliance.  The 
information  collection  requirements  are 
mandatory  (Part  141),  and  the 
information  collected  is  not 
confidently. 

The  estimate  of  annual  average 
biu-den  hours  for  the  Stage  2  DBPR  for 
systems  and  States  is  248,568  hoiu-s. 
This  estimate  covers  the  first  three  years 
of  the  Stage  2  DBPR  and  includes 
implementation  of  Stage  2A  and  most  of 
the  IDSE  (small  system  reports  are  not 
due  until  the  fourth  year).  The  annual 
average  aggregate  cost  estimate  is  $18.0 
million  for  operation  and  maintenance 
as  a  purchase  of  service  for  lab  work, 
and  $6.8  million  is  associated  with 
labor.  The  annual  burden  hoiu-  per 
response  is  2.59  hours.  The  frequency  of 
response  (average  responses  per 
respondent)  is  11.8  annually.  The 
estimated  number  of  likely  respondents 
is  8,131  per  year  (the  product  of  burden 
hours  per  response,  frequency,  and 
respondents  does  not  total  the  annual 
average  burden  hours  due  to  rounding). 
Because  disinfecting  systems  have 
already  purchased  basic  monitoring 
equipment  to  comply  with  the  Stage  1 
DBPR,  EPA  assumes  no  capital  start-up 
costs  are  associated  with  the  Stage  2 
DBPR  ICR. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
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needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  in  40 
CFR  are  listed  in  40  CFR  part  9. 

To  comment  on  the  Agency's  need  for 
this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  biirden,  including  the  use  of 
automated  collection  techniques,  EPA 
has  established  a  public  docket  for  this 
rule,  which  includes  this  ICR,  under 
Docket  ID  No.  OW-2002-0043.  Submit 
any  comments  related  to  the  ICR  for  this 
proposed  rule  to  EPA  and  OMB.  See 
ADDRESSES  section  at  the  beginning  of 
this  notice  for  where  to  submit 
comments  to  EPA.  Send  comjnents  to 
OMB  at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Washington,  DC  20503, 
Attention:  Desk  Office  for  EPA.  Since 
OMB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  August  18,  2003,  a  comment 


to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  by  September 
17,  2003.  The  final  rule  will  respond  to 
any  OMB  or  public  comments  on  the 
information  collection  requirements 
contained  in  this  proposal. 

C.  Regulatory  Flexibility  Act 

The  Regidatory  Flexibility  Analysis 
(RFA),  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996,  5  U.S.C. 
601  et  seq.,  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute,  unless  the  Agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  RFA  provides  default  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 
the  alternative  definition(s)  in  the 
Federal  Register  and  taking  comment.  5 
U.S.C.  601(3)  through  (5).  In  addition  to 
the  above,  to  establish  an  alternative 
small  business  definition,  agencies  must 
considt  with  SBA's  Chief  Counsel  for 
Advocacy. 

For  piuposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  EPA  considered  small  entities 
to  be  public  water  systems  serving 
10,000  or  fewer  persons.  This  is  the  cut- 
off level  specified  by  Congress  in  the 
1996  Amendments  to  the  Safe  Drinking 


Water  Act  for  small  system  flexibility 
provisions.  In  accordance  with  the  RFA 
requirements,  EPA  proposed  using  this 
alternative  definition  in  the  Federal 
Register  (63  FR  7620  (February  13, 
1998)),  requested  public  comment, 
consulted  with  the  Small  Business 
Administration  (SB A),  and  expressed  its. 
intention  to  use  the  alternative 
definition  for  all  future  drinking  water 
regulations  in  the  Consumer  Confidence 
Reports  regulation  (63  FR  44511  (August 
19, 1998)).  As  stated  in  that  final  rule, 
the  alternative  definition  is  applied  to 
this  regulation. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  We  have  determined  that  75 
small  systems  using  surface  water  or 
groimd  water  imder  the  direct  influence 
of  surface  water  (GWUDI),  which  are 
1.67%  of  all  such  systems  affected  by 
the  Stage  2  DBPR,  vdll  experience  an 
impact  of  greater  than  or  equal  to  1  %  of 
their  revenues,  and  49  small  systems 
using  surface  water  or  GWUDI,  which 
are  1.09%  of  all  such  systems  affected 
by  the  Stage  2  DBPR,  will  experience  an 
impact  of  greater  than  or  equal  to  3%  of 
their  revenues;  further,  109  small 
ground  water  systems,  which  are  0.28% 
of  all  such  systems  affected  by  the  Stage 
2  DBPR,  will  experience  an  impact  of 
greater  than  or  equal  to  1%  of  their 
revenues,  and  38  small  ground  water 
systems,  which  are  0.10%  of  all  such 
systems  affected  by  the  Stage  2  DBPR, 
will  experience  an  impact  of  greater 
than  or  equal  to  3%  of  their  revenues 
(see  Tables  Vm-l  and  VIII-Z). 
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Table  ^ll-l.  Annualized  Compliance  Cost  as  a  Percentage  of  Revenues 
All  Sm  lU  Entities  Using  Surface  Water  and  GWUDI. 

or  Expenditures  for 

Entity  by 
System  Size 

Number  of 

Small  Systems 

(Percent) 

Average 

Annual 

Estimated 

Revenues^ 

per  System  ($) 

Experiencing  Costs 

of  >1%  of  their 

Revenues 

Experiencing  Costs 

of  >3%  of  their 

Revenues 

Percent  of 
Systems 

Number 

of 
Systems 

Percent 

of 
Systems 

Number 

of 
Systems 

A 

B 

E 

F=A*E 

G 

H=A*G 

Small  Governments 

2,238      50% 

$2,396,249 

1.67% 

37 

1.09% 

24 

<10( 

) 

384 

$2,396,249 

1.27% 

5 

0.00% 

-■ 

101 -BOO 

513 

$2,396,249 

1.53% 

8 

1.17% 

6 

501^,000 

283: 

$2,396,249 

1.58% 

4 

1.46% 

4 

1,001-3,300 

538 

$2,396,249 

1.79% 

10 

1.32% 

7 

3. 30ri -10,000 

519 

$2,396,249 

5.61% 

29 

3.71% 

19 

Small  Businesses 

1,835      41% 

$2,391,978 

1.67% 

31 

1.09% 

20 

<ioo 

315 

$2,391,978 

1.27% 

4 

0.00% 

- 

101- 

500 

421 

$2,391,978 

1.57% 

7 

1.17% 

5 

501- 

1,000 

232 

$2,391,978 

1.58% 

4 

1.46% 

3 

1,00 

1-3,300 

441 

$2,391,978 

1.79% 

8 

1.32% 

6 

3,30^-10.000 

426 

$2,391,978 

5.61% 

24 

3.71% 

16 

Small  Organizations 

403        9% 

$4,446,165 

1.27% 

5 

0.76% 

3 

<10( 

69 

$4,446,165 

0.00% 

- 

0.00% 

_ 

101- >00 

92 

$4,446,165 

1.44% 

1 

0.61% 

1 

501-  ,000 

51 

$4,446,165 

1.46% 

1 

0.75% 

0 

1,001-3,300 

97 

$4,446,165 

1.32% 

1 

0.93% 

1 

3,301-10,000 

94 

$4,446,165 

5.02% 

5 

3.71% 

3 

All  Small  Entities 

4,476    100% 

$2,578,991 

1.67% 

75 

1.09% 

49 

<10C 

768 

$2,578,991 

1.27% 

10 

0.00% 

.     . 

101-1  ;oo 

1,027 

$2,578,991 

1.44% 

15 

1.17% 

12 

501-  ,000 

567 

$2,578,991 

1.58% 

9 

1.46% 

8 

1.00  -3,300 

1,075 

$2,578,991 

1.55% 

17 

1.32% 

14 

3,30  -10,000 

1,039 

$2,578,991 

5.61% 

58 

3.71% 

39 

^  Revenue 
annual  operating 
Note:  Etettul 
Source; 


information  was  used  wtienever  available.  When  it  was  not  available,  different  measures,  such  as  sales  or 
-iting  expenditures,  were  used.  Data  were  not  available  to  differentiate  revenue  by  system  size, 
may  not  add  due  to  independent  rounding.  * 

Efconomic  Analysis  (USEP A  2003  i) 
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Table  VIII-2.  Annualized  Compliance  Cost  as  a  Percentage  of  Revenues  or  Expenditures  for 
All  Small  Entities  Using  Ground  Water  Only. 


Entity  by 
System  Size 

Number  of 

Small  Systems 

(Percent) 

Average 

Annual 

Estimated 

Revenues^ 

per  System  ($) 

Experiencing  Costs 

of  >1%  of  their 

Revenues 

Experiencing  Costs 

of  >3%  of  their 

Revenues 

Percent  of 
Systems 

Number 

of 
Systems 

Percent 

of 
Systems 

Number 

of 
Systems 

A 

B 

E 

FsA*E 

G 

HsA*G 

Small  Governments 

19,133     50% 

$2,396,249 

0.28% 

54 

0.10% 

19 

<100 

5.641 

.  $2,396,249 

0.00% 

- 

0.00% 

_ 

101-500 

7.269 

$2,396,249 

0.13% 

9 

0.00% 

. 

501-1,000 

2.403; 

$2,396,249 

0.75% 

18 

0.07% 

2 

1,001-3.300 

2.599 

$2,396,249 

1.26% 

33 

0.04% 

1 

3,301-10,000 

1,221 

$2,396,249 

1.32% 

16 

1.32% 

16 

Small  Businesses 

15,689!    41% 

$2,391,978 

0.28% 

44 

0.10% 

16 

<100 

4.625: 

$2,391,978 

0.00% 

0.00% 

• 

101-500 

5.960 

$2,391,978 

0.13% 

8 

0.00% 

. 

501-1,000 

>1.970| 

$2,391,978 

0.75% 

15 

0.07% 

1 

1,001-3,300 

2,1311 

$2,391,978 

1.26% 

27 

0.04% 

1 

3,301-10,000 

1,001 

$2,391,978 

1.32%-'           13 

1.32% 

13 

Small  Organizations 

3,444       9% 

$4,446,165 

0.10% 

4 

0.01% 

0 

<100 

1.015 

$4,446,165 

0.00% 

- 

0.00% 

• 

101-500 

1.308^ 

$4,446,165 

0.00% 

- 

0.00% 

. 

501-1,000 

433 

$4,446,165 

0.14% 

1 

0.00% 

- 

1.001-3,300 

468i 

K446,165 

0.04% 

0 

0.02% 

0 

3.301-10.000 

220 

K446,165 

1.32% 

3 

0.04% 

0 

All  Small  Entities 

38,265   100% 

$2,578,991 

0.28% 

109 

0.10% 

38  ' 

<100 

11.282 

$2,578,991 

0.00% 

- 

0.00% 

- 

101-500 

14.537 

$2,578,991 

0.13% 

19 

0.00% 

. 

501-1,000 

4.806 

$2,578,991 

0.14% 

7 

0.07% 

3 

1.001-3,300 

5,198^ 

$2,578,991 

1.26% 

66 

0.04% 

2 

3.301-10,000 

2.4431                     $2,578,991 

1.32% 

32 

1.32% 

32 

Revenue  information  was  used  wtienever  available.  When  it  was  not  available,  different  measures,  sucti  as  sales  or 
annual  operating  expenditures,  v\«re  used.  Data  were  not  available  to  differentiate  revenue  by  system  size. 
Note:  Detail  may  not  add  due  to  independent  rounding.    ♦ 
Source:  Economic  Analysis  (USEPA  20C3i) 


BILUNG  CODE  6560-50-C 

As  a  result  of  the  input  received  from 
stakeholders,  the  EPA  workgroup,  the 
Advisory  Committee,  and  other 
interested  parties,  EPA  has  developed 
MCLs  using  locational  running  annual 
averages  (LRAA)  of  0.080  and  0.060  mg/ 
L  for  TTHM  and  HAAS  respectively,  in 
combination  with  Initial  Distribution 
Systems  Evaluations  (IDSE),  as  the 
preferred  Stage  2  DBPR  option.  LRAAs 
are  running  annued  averages  calculated 
for  each  sample  location  in  the 
distribution  system.  Since  memy  small 
systems  only  monitor  at  one  location, 


they  will  effectively  base  their 
compliance  with  the  Stage  1  DBPR  on 
an  LRAA  and  therefore  will  not  be 
significantly  affected  by  the  Stage  2 
DBPR.  In  addition  to  meeting  the  MCLs 
for  TTHM  and  HAAS,  systems  will  be 
required  to  conduct  IDSEs.  The  purpose 
of  the  IDSE  is  to  identify  compliance 
monitoring  sites  representing  high 
TTHM  and  HAAS  levels  in  the 
distribution  system.  According  to  the 
Stage  2  DBPR  Economic  Analysis 
(USEPA  20031),  only  17%  of  all  small 
water  systems  vrill  conduct  IDSE 
monitoring  because  small  NTNCWSs  are 


exempt  from  IDSE  monitoring,  systems 
serving  fewer  than  SOO  people  may 
receive  a  waiver  from  their  States,  and 
other  systems  are  eligible  for  a  40/30 
certification  if  all  compliance 
monitoring  samples  have  been  <  0.040 
and  <  0.030  mg/L  for  TTHM  and  HAAS 
respectively  during  the  previous  two 
years.  A  large  number  of  small  ground 
water  systems  will  qualify  for  this 
certification.  This  provision  is  described 
in  more  detail  in  section  V.H.  of  this 
preamble. 

Although  not  required  by  the  RFA  to 
convene  a  Small  Business  Advocacy 
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Review  (SBAKO  Panel  because  EPA 
determined  th^t  this  proposal  would  not 
have  a  significant  economic  impact  on 
a  substantial  nlunber  of  small  entities, 
EPA  did  conv«  ne  a  panel  to  obtain 
advice  and  rec  anunendations  from 
representative^  of  the  small  entities 
potentially  sul  ject  to  this  rule's 
requirements. 

Before  conv(  ining  the  SEAR  Panel, 
EPA  consulted  with  a  group  of  24  SERs 
likely  to  be  imbacted  by  'he  Stage  2  M- 
DBP  Rules.  The  SERs  included  small 
system  operatcirs,  local  government 
officials,  and  sinall  nonprofit 
organizations.  The  SERs  were  provided 
with  background  information  on  the 
Safe  Drinking  Water  Act.  Stage  1  DBPR, 
lESWTR,  and  Stage  2  DBPR  alternatives 
and  unit  cost  ajnalyses  resulting  from 
using  different  technologies  to  meet  the 
required  MCLs  in  preparation  for  the 
teleconferences  on  January  28,  2000, 
February  25,  2|)00,  and  April  7,  2000. 
This  informatipn  package  included  data 
on  options  ana  preliminary  unit  costs 
for  treatment  enhancements  under 
consideration,  lit  is  important  to  note 
that,  since  EPA  did  not  consider  the 
EDSE  requirements  until  after  these 
consultations  1  vith  SERs  and  the  SB AR 
panel,  no  comments  were  received  on 
the  IDSE  requirements  from  the  SERs  or 
the  SBAR  pan»l.  However,  small  system 
representative^  were  included  in  the 
Advisory  Cominittee  that  recommended 
the  IDSE.        ] 

During  thes^  conference  calls,  the 
information  wfts  discussed  and  EPA 
provided  feedback  and  noted  these 
initial  SER  coi  unents.  Following  the 
calls,  the  SERs  were  asked  to  provide 
input  on  the  potential  impacts  of  the 
rule.  Seven  S^(s  provided  written 
comments  on  these  materials.  These 
comments  we«e  provided  to  the  SBAR 
Panel  when  thp  Panel  convened  in  April 
25,  2000.  Aftet  a  teleconference  between 
the  SERs  and  flhe  Panel  on  May  25, 
2000,  the  SERs  were  invited  to  provide 
additional  conments  on  the  information 
provided.  Sevfn  SERs  provided 
additional  coriments  on  the  rule 
components.   | 

In  general,  the  SERs  consulted  on  the 
Stage  2  M-DBP  rules  were  concerned 
about  the  impact  of  these  proposed  rules 
on  small  watet  systems.  They  were 
particularly  ccmcemed  with  acquiring 
the  technical  and  financial  capability  to 
implement  requirements,  maintaining 
flexibihty  to  tailor  requirements  to  their 
needs,  and  tha  limitations  of  small 
systems.        J 

The  Small  Business  Advocacy  Review 
(SBAR)  Panel  members  for  the  Stage  2 
DBPR  were:  the  Small  Business 
Advocacy  Cha  ir  of  the  Environmenteil 
Protection  Agi  ncy,  the  Chief  of  the 


Standards  and  Risk  Reduction  Branch  of 
the  Office  of  Ground  Water  and 
Drinking  Water  within  EPA's  Office  of 
Water,  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
within  the  Office  of  Management  and 
Budget,  and  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  The  Panel  convened  on 
April  25,  2000,  and  met  five  times 
before  the  end  of  the  60-day  Panel 
period  on  Jime  23,  2000.  The  SBAR 
Panel's  rejiort,  "Final  Report  of  the 
Small  Business  Advocacy  Review  Panel 
on  Stage  2  Disinfectants  and 
Disinfection  Byproducts  Rule  (Stage  2 
DBPR)  and  Long-Term  2  Enhanced 
Surface  Water  Treatment  Rule 
(LT2ESWTR)",  the  Small  Entity 
Representatives  (SERs)  comments  on 
components  of  the  Stage  2  MDBP  Rules, 
and  the  backgroimd  information 
provided  to  the  SBAR  Panel  and  the 
SERs  are  available  for  review  in  the 
Office  of  Water  Docket. 

Today's  proposal  takes  into 
consideration  the  recordkeeping  and 
reporting  concerns  identified  by  the 
Panel  and  the  SERs.  The  Panel 
recommended  that  EPA  evaluate  ways 
to  minimize  the  rule  recordkeeping  and 
reporting  burdens  by  ensuring  that 
States  have  appropriate  capacity  for  rule 
implementation  and  that  EPA  provide 
as  much  monitoring  flexibility  as 
possible  to  small  systems.  Continuity 
with  the  Stage  1  DBPR  was  maintained 
to  the  extent  possible  to  ease  the 
transition  to  the  Stage  2  DBPR, 
especially  for  small  systems.  EPA's 
decision  to  maintain  the  same  MCLs  for 
TTHM  and  HAAS  will  also  help  to 
minimize  the  additional 
implementation  burden.  Generally, 
routine  monitoring  will  be  similar  in 
fr^uency  to  monitoring  for  the  Stage  1 
DBPR,  and  systems  with  low  DBP  levels 
will  still  be  eligible  for  reduced 
monitoring.  Many  small  systems  will 
conduct  the  same  amount  of  monitoring 
for  the  Stage  2  DBPR  as  for  the  Stage  1 
DBPR.  Surface  and  ground  water 
community  water  systems  (CWSs) 
serving  500  to  9,999  people  and  ground 
water  systems  serving  at  least  10,000 
people  may  be  required  to  add  one 
sampling  site  and  take  an  additional 
quarterly  TTHM/HAA5  sample  at  that 
site.  Also,  EPA  has  specified 
consecutive  system  requirements;  these 
will  be  new  requirements  in  States 
where  consecutive  systems  are  not 
required  to  comply  with  some  or  all 
Stage  1  DBPR  requirements.  As  noted 
before,  since  some  small  systems  will  be 
effectively  complying  with  such 
requirements  imder  the  Stage  1  DBPR, 


the  Stage  2  DBPR  will  not  impose  any 
addition'al  burden  on  them. 

The  Panel  also  noted  the  concern  of 
several  SERs  that  flexibility  should  be 
provided  in  the  compliance  schedule  of 
the  rule.  SERs  noted  the  technical  and 
financial  limitations  that  some  small 
systems  will  have  to  address,  the 
significant  learning  ciuve  for  operators 
with  limited  experience,  and  the  need  to 
continue  providing  uninterrupted 
service  as  reasons  why  additional 
compliance  time  may  be  needed  for 
small  systems.  The  panel  encouraged 
EPA  to  keep  these  Iknitations  in  mind 
in  developing  the  proposed  rule  and 
provide  as  much  compliance  flexibility 
to  small  systems  as  is  allowable  under 
the  SDWA.  EPA  believes  that  the 
proposed  compliance  schedules 
provides  sufficient  time  for  small 
systems  to  achieve  compliance. 

Under  the  proposed  LT2ESVVTR, 
certain  subpart  H  systems  with  low 
levels  of  indicators  such  as  E.  coli  will 
not  have  to  monitor  for 
Cryptosporidium.  The  efficacy  ofE.  coli 
as  an  indicator  will  be  evaluated  using 
the  large  system  data.  Thus,  small 
systems  E.  coli  monitoring  cannot  be 
initiated  xmtil  large  and  mediiun  system 
monitoring  has  been  completed.  The 
LT2ESWTR  compliance  time  line  for 
small  systems  thus  lags  1.5  to  2.5  years 
behind  the  large  and  medium  systems; 
timeline.  Because  the  Stage  2  DBPR 
must  be  implemented  on  a  simultaneous 
schedule,  the  compliance  timeline  is 
similarly  delayed  1.5  to  2.5  years  behind 
large  and  medium  systems.  In  addition, 
if  capital  improvements  are  necessary 
for  a  particular  PWS  to  comply,  a  State 
may  allow  the  system  up  to  an 
additional  two  years  to  comply  with  the 
MCL.  The  Agency  is  developing 
guidance  manuals  to  assist  small 
entities  with  their  compliance  efforts. 

The  Panel  considered  a  wide  range  of 
options  and  regulatory  alternatives  for 
providing  small  businesses  with 
flexibility  in  complying  with  the  Stage 
2  DBPR.  The  Panel  recognized  the 
concern  shared  by  most  stakeholders 
regarding  the  need  to  reduce  DBP 
variability  in  the  distribution  system. 
This  concern  comes  from  recent  studies 
that,  while  not  conclusive,  suggest  that 
there  may  be  adverse  reproductive 
effects  associated  with  relatively  short- 
term  exposure  to  high  levels  of  DBFs. 
Many  small  systems  will  be  monitoring 
at  only  a  single  point  in  the  distribution 
system  (designed  to  represent  the  point 
of  maximum  TTHM  and  HAAS 
exposure),  and  many  small  systems  will 
be  monitoring  only  once  during  the 
year,  at  a  time  which  corresponds  to  the 
season  with  the  highest  potential 
occiurence. 
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Since  there  is  a  chance  for  this  single 
sample  to  exceed  an  MCL,  today's 
proposal  requires  systems  that  exceed 
an  MCL  on  an  annual  or  less  frequent 
sample  to  begin  increased  (quarterly) 
monitoring  rather  than  immediately 
being  in  violation  of  the  MCL.  The 
system  must  comply  with  the  MCL  as  an 
LRAA  once  it  has  collected  four 
quarterly  samples.  This  allows  small 
systems  to  generally  monitor  less 
frequently  (to  reduce  their  monitoring 
biuden)  during  the  period  when  the 
highest  DBP  levels  are  expected  (to 
protect  public  health)  without 
penalizing  them  (by  requiring  them  to 
meet  an  MCL  that  would  effectively  be 
based  on  a  single  highest  value  if  the 
systems  were  immediately  in  violation 
after  a  single  sample  exceeds  an  MCL). 
This  compliance  determination  is 
consistent  with  requirements  for 
systems  that  monitor  quarterly  for 
whom  compliance  is  based  on  the 
compliance  monitoring  results  of  the 
previous  four  quarters. 

It  is  important  to  note  that  based  on 
the  IDSE  results,  some  small  systems 
will  have  a  high  TTHM  site  that  is 
different  from  the  high  HAAS  site. 
These  systems  will  need  to  monitor  at 
two  sites  under  the  Stage  2  DBPR.  EPA 
believes  that  an  approach  based  on 
compliance  with  0.080  mg/L  TTHM  and 
0.060  mg/L  HAAS  LRAAs  is  an  effective 
way  of  addressing  concerns  regarding 
locational  variability. 

In  addressing  seasonal  variability,  the 
Panel  was  concerned  about  a  regulatory 
alternative  requiring  compliance  with 
0.080  mg/L  TTHM  and  0.060  mg/L 
HAAS  single  highest  value  MCL 
(Alternative  2),  because  it  would  impose 
significant  additional  cost  on  some 
small  systems.  The  Panel  recommended 
that  EPA  instead  explore  an  approach 
under  which  individual  high  values 
might  trigger  additional  assessment  and/ 
or  notification  requirements,  rather  than 
an  MCL  violation. 

EPA  agrees  with  the  panel 
recommendations  on  a  single  highest 
value  MCL.  Under  today's  proposal, 
public  water  systems  are  required  to 
maintain  a  record  of  TTHM  and  HAAS 
concentrations  detected  at  each  sample 
location.  As  part  of  the  sanitary  survey 
process,  systems  are  required  to  conduct 
an  evaluation  and  consult  with  their 
State  regarding  significant  exciu-sions  in 
TTHM  and  HAAS  occurrence  that  have 
occurred.  EPA  is  developing  guidance 
for  public  water  systems  and  States  on 
how  to  identify  significant  excursions 
and  conduct  significant  excursion 
evaluations,  and  how  to  reduce  DBP 
levels  through  actions  such  as 
distribution  system  operational  changes 
(USEPA  2003n)  (Section  V.E.). 


The  Panel  noted  the  strong  concerns 
expressed  by  some  SERs  about  the 
uncertainty  in  the  current  scientific 
evidence  regarding  health  effects  from 
exposure  to  DBFs,  particularly  regarding 
short  term  exposure.  A  Panel  member 
recommended  that  EPA  give  further 
serious  consideration  to  making  a 
determination  that  the  currently 
available  scientific  evidence  does  not 
warrant  imposing  additional  regulatory 
requirements  beyond  those  in  the  Stage 

1  DBPR  at  this  time.  This  Panel  member 
recommended  that  EPA  instead 
continue  to  vigorously  fund  ongoing 
research  in  health  effects,  occurrence, 
and  appropriate  treatment  techniques 
for  DBFs,  and  reconsider  whether 
additional  requirements  are  appropriate 
during  its  next  SDWA  required  six-year 
review  of  the  standard.  This  panel 
member  also  recommended  tliat  EPA 
separately  explore  whether  adequate 
data  exist  to  warrant  regulation  of 
NTNCWSs  at  a  national  level  at  this 
time. 

EPA  has  considered  these 
recommendations  and  believes  the  Stage 

2  DBPR  is  needed  at  this  time  to  protect 
public  health.  EPA's  main  mission  is  the 
protection  of  human  health  and  the 
environment.  When  carrying  out  this 
mission,  EPA  must  often  make 
regulatory  decisions  with  less  than 
complete  information  and  with 
uncertainties  in  the  available 
information.  EPA  believes  it  is 
appropriate  and  prudent  to  err  on  the 
side  of  public  health  protection  when 
there  are  indications  that  exposure  to  a 
contaminant  may  present  risks  to  public 
health,  rather  than  take  no  action  until 
risks  are  unequivocally  proven. 
Therefore,  while  recognizing  the 
uncertainties  in  the  available 
information,  EPA  believes  that  the 
weight  of  evidence  represented  by  the 
available  epidemiology  and  toxicology 
studies  on  chlorinated  water  and  DBFs 
supports  a  hazard  concern  and  a 
protective  public  health  approach  to 
regulation.  In  addition,  EPA  has  an 
ongoing  research  program  to  study  DBF 
health  effects,  occurrence,  and 
treatment. 

EPA  continues  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  UMRA  section  202,  EPA 


generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditvues  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed,  under  section  203  of 
the  UMRA,  a  small  govenunent  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  govenunents  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regiilatory 
proposals  with  significant  Federal 
intergovernmental  mandates  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  Stato,  local  and 
Tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  Based 
on  total  estimated  nominal  costs 
inciured  by  year,  costs  for  public  or 
private  systems  are  not  expected  to 
exceed  $100  million  in  any  one  year.  In 
addition,  total  estimated  annualized 
costs  of  this  rule  are  $59  to  $65  million 
for  all  systems,  including  labor  biuxlens 
that  States  would  face,  such  as  training 
employees  on  the  requirements  of  the 
Stage  2  DBPR,  responding  to  PWS 
reports,  and  record  keeping.  Thus, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  UMRA. 

EPA  has  determined  that  the  Stage  2 
DBPR  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments  (see 
Tables  VIII-1  and  VIII-2).  Since  the 
Stage  2  DBPR  affects  all  size  systems 
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and  the  impa(  it  on  small  entities  will  be 
0.00  to  0.11  psrcent  of  revenues,  the 
Stage  2  DBPR  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

Neverthele!  s,  in  developing  this  rule, 
EPA  consulte  1  with  small  governments 
[see  sections  '/TIl.B..  Vni.C.  and  VIII.F.). 
In  preparatioi  i  for  the  proposed  Stage  2 
DBPR,  EPA  conducted  an  analysis  of 
small  goveminent  impacts  and  included 
small  goveminent  officials  or  their 
designated  representatives  in  the 
rulemaking  p  x)cess.  As  noted 
previously,  a  variety  of  stakeholders, 
including  smi  Jl  governments,  had  the 
opportunity  f  )r  timely  and  meaningful 
participation  in  the  regulatory 
development  process  through  the 
SBREFA  proc  jss.  public  stakeholder 
meetings,  and  Tribal  meetings. 
Representativjes  of  small  governments 
took  part  in  tile  SBREFA  process  for  this 
rulemaking  aad  they  attended  public 
stakeholder  meetings  Through  such 
participation  and  exchange,  EPA 
notified  sevejkl  potentially  affected 
small  goverrunents  of  requirements 
under  consideration  and  provided 
officials  of  affected  small  governments 
with  an  opportunity  to  have  meaningful 
and  timely  input  into  the  development 
of  this  regulatory  proposal. 

The  Agency  has  developed  fact  sheets 
that  describe  fequirements  of  the 
proposed  State  2  DBPR.  These  fact 
sheets  are  ava  liable  by  calling  the  Safe 
Drinking  Watsr  Hotline  at  800-426- 
4791. 

E.  Executive  ( Jrder  13132:  Federalism 

Executive  ( )rder  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requins  EPA  to  develop  an 
accountable  {  rocess  to  ensure 
"meaningful  md  timely  input  by  State 
and  local  offi  :ials  in  the  development  of 
regulatory  pc  icies  that  have  federalism 
implications.  '  "Policies  that  have 
federalism  in  plications"  is  defined  in 
the  Executive  Order  to  include 
regulations  tl  at  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  i  lational  government  and 
the  States,  or  on  the  distribution  of 
power  and  re  sponsibilities  among  the 
various  leveli  of  government." 

This  propo  sed  rule  will  not  have 
federalism  in  plications.  It  will  not 
impose  subst;  mtial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  gove  mment  and  the  States,  or 
on  the  distrib  ution  of  power  and 
responsibiliti  es  among  the  various 
levels  of  govc  nmient,  as  specified  in 
Executive  Or ler  13132.  The  proposed 
rule  has  one-  ime  costs  for 
implementati  on  of  approximately  $68.5 
million.  Thu:  ,  Executive  Order  13132 
does  not  app  y  to  this  rule. 


Although  Executive  Order  13132  does 
not  apply  to  this  rule,  EPA  did  consult 
with  State  and  local  officials  in 
developing  this  proposed  regulation.  On 
February  20;  2001,  EPA  held  a  dialogue 
on  both  the  Stage  2  DBPR  and 
LT2ESVVTR  with  representatives  of 
State  and  local  governmental 
organizations  including  those  that 
represent  elected  officials. 
Representatives  fi-om  the  following 
organizations  attended  the  consultation 
meeting:  Association  of  State  Drinking 
Water  Administrators  (ASDWA),  the 
National  Governors'  Assogiation  (NGA), 
the  National  Conference  of  State 
Legislatures  (NCSL),  the  International 
City/County  Management  Association 
(ICMA),  the  National  League  of  Cities 
(NLC),  the  County  Executives  of 
America,  and  health  departments.  At 
the  consultation  meeting,  questions 
ranged  from  a  basic  inquiry  into  how 
Cryptosporidium  gets  into  water  to  more 
detailed  queries  about  anticipated 
implementation  guidance,  procedures, 
and  schedules.  No  concerns  were 
expressed.  Some  of  the  State  and  local 
organizations  who  attended  the 
governmental  dialogue  on  upcoming 
microbial  and  disinfection  byproduct 
rulemakings  were  also  participants  in 
the  Advisory  Committee  meetings  and 
signed  the  Agreement  in  Principle.  In 
addition,  EPA  consulted  with  a  mayor 
in  the  SBREFA  consultation  described 
in  section  VIII  B. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  goverrunents,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  "an  accountable  process  to 
ensure  meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications  "  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Under  Executive  Order  13175,  EPA 
may  not  issue  a  regiilation  that  has 
Tribeil  implications,  that  imposes 


substantial  direct  compliance  costs,  and 
that  is  not  required  by  statute,  unless 
the  Federal  goverrunent  provides  the 
funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  Tribal 
governments,  or  EPA  consults  with 
Tribal  officials  early  in  the  process  of 
developing  the  proposed  regulation  and 
develops  a  Tribal  summary  impact 
statement. 

EPA  has  concluded  that  this  proposed 
rule  may  have  Tribal  implications 
because  it  may  impose  substantial  direct 
compliance  costs  on  Tribal 
governments,  and  the  Federal 
government  will  not  provide  the  funds 
necessary  to  pay  those  costs. 

Total  Trib^  costs  are  estimated  to  be 
approximately  $199,372  per  year  (at  a  3 
percent  discount  rate)  and  this  cost  is 
distributed  across  559  Tribal  systems. 
The  cost  for  individual  systems  depend 
on  system  size  and  source  water  type. 
Of  the  559  Tribes  that  may  be  affected 
in  some  form  by  the  Stage  2  DBPR,  502 
use  ground  water  as  a  source  and  57 
systems  use  surface  water  or  GWUDI. 
Since  the  majority  of  Tribal  systems  are 
ground  water  systems  serving  fewer 
than  500  people,  less  than  10  percent  of 
all  Tribal  systems  will  likely  have  to 
conduct  an  IDSE.  As  a  result,  the  Stage 
2  DBPR  is  most  likely  to  have  an  impact 
on  Tribes  using  surface  water  or  GWUDI 
serving  more  than  500  people. 
Accordingly,  EPA  provides  the 
following  Tribal  summary  impact 
statement  as  required  by  section  5(b)  of 
Executive  Order  13175.  EPA  provides 
further  detail  on  Tribal  impact  in  the 
Economic  Analysis  for  the  Stage  2 
Disinfectants  and  Disinfection 
Byproduct  Rule  (USEPA  20031). 

EPA  consulted  with  Tribal  officials 
early  in  the  process  of  developing  this 
regulation  to  permit  them  to  have 
meaningful  and  timely  input  into  its 
development.  Consistent  with  Executive 
Order  13175,  EPA  engaged  in  outreach 
and  consultation  efforts  with  Tribal 
officials  in  the  development  of  this 
proposed  regulation.  The  most  long- 
term  participation  of  Tribes  was  on  the 
Advisory  Committee  through  a 
representative  of  the  AU  Indian  Pueblo 
Coimcil  (AIPC),  which  is  associated 
with  approximately  20  Tribes. 

In  aaaition  to  obtaining  Tribal  input 
during  the  Advisory  Committee 
negotiations,  EPA  presented  the  Stage  2 
DBPR  at  the  16th  Annual  Consumer 
Conference  of  the  National  Indian 
Health  Board,  the  Environmental 
Council's  Annual  Conference,  and  the 
EPA/Inter-Tribal  Council  of  Arizona, 
Inc.  Over  900  attendees  representing 
Tribes  from  across  the  country  attended 
the  National  Indian  Health  Board's 
Consumer  Conference  and  over  100 
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Tribes  were  represented  at  the  aimual 
conference  of  the  National  Tribal 
Environmental  Council.  Representatives 
from  15  Tribes  participated  at  the  EPA/ 
Inter-Tribal  Council  of  Arizona  meeting. 
At  the  first  two  conferences,  an  EPA 
representative  conducted  workshops  on 
EPA's  drinking  water  program  and 
upcoming  regulations,  including  the 
Stage  2  DBPR.  EPA  sent  the  presentation 
materials  and  a  meeting  summary  to 
over  500  Tribes  and  Tribal 
organizations. 

Fact  sheets  describing  the 
requirements  of  the  proposed  rule  and 
requesting  Tribal  input  were  distributed 
at  an  aimual  EPA  Tribal  meeting  in  San 
Francisco,  and  at  a  Native  American 
Water  Works  Association  meeting  in 
Scottsdale,  Arizona.  EPA  also  worked 
through  its  Regional  Indian 
Coordinators  and  the  National  Tribal 
Operations  Committee  to  raise 
awareness  of  the  development  of  the 
proposed  rule.  EPA  mailed  fact  sheets 
on  the  Stage  2  DBPR  to  all  of  the 
federally  recognized  Tribes  in 
November  2000,  as  well  as  the  Tribal 
Caucus  of  the  National  Tribal 
Operations  Committee. 

A  few  Tribes  responded  by  requesting 
more  information  and  expressing 
concern  about  having  to  implement  too 
many  regulations.  Some  members  of  the 
Tribal  Caucus  noted  that  the  rule  would 
have  a  benefit.  They  also  expressed  a 
concern  about  infrastructiue  costs  and 
the  lack  of  funding  attached  to  the  rule. 
In  response  to  one  Tribal 
representative's  comments  on  the 
November  2000  mailout,  EPA  explained 
the  health  protection  benefit  expected  to 
be  gained  by  this  proposed  rule.  EPA 
also  directed  those  who  asked  for  more 
information  to  the  Agreement  in 
Principle  on  the  EPA  Web  site. 

EPA  also  held  a  teleconference  for 
Tribal  representatives  on  January  24, 
2002.  Prior  to  the  teleconference, 
invitations  were  sent  to  all  of  the 
Federally-recognized  Tribes,  along  with 
fact  sheets  explaining  the  rule.  Twelve 
Tribal  representatives  and  four  regional 
Tribal  Program  Coordinators  attended. 
The  Tribal  representatives  requested 
further  explanation  of  the  rule  and 
expressed  concerns  about  funding 
soiuces.  EPA  also  received  calls  from 
Tribes  after  the  teleconference  which 
provided  EPA  with  further  feedback.  In 
the  spirit  of  Executive  Order  13175,  and 
consistent  vdth  EPA  policy  to  promote 
consultation  between  EPA  and  Tribal 
governments,  EPA  specifically  solicits 
additional  comment  on  this  proposed 
rule  from  Tribal  officials. 


G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and;  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

While  this  proposed  rule  is  not 
subject  to  the  Executive  Order  because 
it  is  not  economically  significant  as 
defined  in  Executive  Order  12866,  EPA 
nonetheless  has  reason  to  believe  that 
the  environmental  health  or  safety  risk 
(j.e.,  the  risk  associated  with  DBFs) 
addressed  by  this  action  may  have  a 
disproportionate  effect  on  children.  As 
a  matter  of  EPA  policy,  we  have 
therefore  assessed  the  environmental 
health  or  safety  effect  of  DBFs  on 
children.  EPA  has  consistently  and 
explicitly  considered  risks  to  infants 
and  children  in  all  assessments 
developed  for  this  rulemaking.  The 
results  of  the  assessments  are  contained 
in  section  III  of  this  preamble,  Health 
Risks  to  Fetuses,  Infants,  and  Children: 
A  Review  (USEPA  2003a),  and  in  the 
Economic  Analysis  (USEPA  20031).  A 
copy  of  all  documents  has  been  placed 
in  the  public  docket  for  this  action. 

EPA's  Office  of  Water  has  historically 
considered  risks  to  sensitive 
subpopulations  (including  fetuses, 
infants,  and  children)  in  establishing 
drinking  water  assessments,  health 
advisories  or  other  guidance,  and 
standards  (USEPA  1989c  and  USEPA 
1991a).  Waterbome  disease  from 
pathogens  in  drinking  water  is  a  major 
concern  for  children  and  other 
subgroups  (elderly,  immune 
compromised,  pregnant  women) 
because  of  their  increased 
vulnerabilities  (Gerba  et  al.  1996).  There 
is  a  concern  for  potential  reproductive 
and  developmental  risks  posed  by  DBFs 
to  children  and  pregnant  women 
fUSEPA  1994b;  USEPA  1998c,  Reif  et  al. 
2000;  Tyl,  2000).  Specific  to  this  action, 
human  epidemiology  and  animal 
toxicology  studies  on  DBFs  have  shown 
potential  increased  risks  for 
spontaneous  abortion,  still  birth,  neural 
tube  defects,  cardiovascular  effects  and 


low  birth  weight.  This  rule  is  designed 
to  lower  those  risks.  EPA  has  provided 
an  illustrative  calculation  of  potential 
fetal  losses  avoided  in  section  VII.C.l. 

Section  V.D  of  this  preamble  presents 
the  regulatory  alternatives  that  EPA 
evaluated  for  the  proposed  Stage  2 
DBPR,  and  the  Economic  Analysis 
(USEPA  20031)  provides  a  more  detailed 
discussion.  The  Agency  considered  four 
alternatives  involving  different  MCLs 
and  different  compliance  calculations. 
The  proposed  alternative  was 
recommended  by  the  Advisory 
Committee  and  selected  by  EPA  as  the 
Preferred  Regulatory  Alternative 
because  it  provides  significant  public 
health  benefits  for  an  acceptable  cost. 
EPA's  analysis  of  benefits  and  costs 
indicates  that  the  proposed  alternative 
is  superior  among  those  evaluated  with 
respect  to  maximizing  net  benefits,  as 
shown  in  the  Economic  Analysis 
(USEPA  20031).  The  result  of  the  Stage 
2  DBPR  may  include  a  reduction  in 
reproductive  and  developmental  risk  to 
children  and  pregnant  women  and  a 
reduction  in  cancer  risk. 

It  should  also  be  noted  that  the 
LT2ESWTR,  which  will  be  implemented 
at  the  same  time  as  this  proposed  rule, 
provides  better  controls  of  pathogens 
and  achieves  the  goal  of  increasing 
microbial  drinking  water  protection  for 
children.  The  public  is  invited  to  submit 
or  identify  peer-reviewed  studies  and 
data,  of  which  EPA  may  not  be  aware 
that  assessed  results  of  early  life 
exposure  to  DBFs. 

H  Executive  Order  13211:  Actions  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

The  proposed  Stage  2  DBPR  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211.  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
This  determination  is  based  on  the 
following  analysis. 

The  first  consideration  is  whether  the 
Stage  2  DBPR  would  adversely  affect  the 
supply  of  energy.  The  Stage  2  DBPR 
does  not  regulate  power  generation, 
either  directly  or  indirectly.  The  public 
and  private  utilities  that  the  Stage  2 
DBPR  regulates  do  not,  as  a  rule, 
generate  power.  Further,  the  cost 
increases  borne  by  customers  of  water 
utilities  as  a  result  of  the  Stage  2  DBPR 
are  a  low  percentage  of  the  total  cost  of 
water,  except  for  a  very  few  small 
systems  that  might  install  advanced  ^ 
technologies  that  must  spread  that  cost 
over  a  narrow  customer  base.  Therefore, 
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the  customers  Jiat  are  power  generation 
utilities  are  un  likely  to  face  any 
significant  effe  cts  as  a  result  of  the  Stage 
2  DBPR.  In  sui  i,  the  Stage  2  DBPR  does 
not  regulate  th  i  supply  of  energy,  does 
not  generally  r  sgulate  the  utilities  that 
supply  energy,  and  is  unlikely 
significantly  tc  affect  the  customer  base 
of  energy  suppliers.  Thus,  the  Stage  2 
DBPR  would  n  ot  translate  into  adverse 
effects  on  the  supply  of  ener^. 

The  second  i  :onsideration  is  whether 
the  Stage  2  DB  'R  would  adversely  affect 
the  distributio;  i  of  energy.  The  Stage  2 
DBPR  does  nol  regulate  any  aspect  of 
energy  distribi  tion.  The  utilities  that  are 
regulated  by  tl  e  Stage  2  DBPR  already 
have  electrical  service.  As  derived  later 
in  this  section,  the  proposed  rule  is 
projected  to  in  urease  peak  electricity 
demand  at  waler  utilities  by  only  0.007 
percent.  Therefore,  EPA  estimates  that 
the  existing  connections  are  adequate 
and  that  the  Stfege  2  DBPR  has  no 
discemable  adji/erse  effect  on  energy 
distribution. 

The  third  consideration  is  whether 
the  Stage  2  DBPR  would  adversely  affect 
the  use  of  energy.  Because  some 
drinking  wated  utilities  are  expected  to 


add  treatment  technologies  that  use 
electrical  power,  this  potential  impact  is 
evaluated  in  more  detail.  The  analyses 
that  imderlay  the  estimation  of  costs  for 
the  Stage  2  DBPR  are  national  in  scope 
and  do  not  identify  specific  plants  or 
utilities  that  may  install  treatment  in 
response  to  the  rule.  As  a  result,  no 
analysis  of  the  effect  on  specific  energy 
suppliers  is  possible  with  the  available 
data.  The  approach  used  to  estimate  the 
impact  of  energy  use,  therefore,  focuses 
on  national-level  impacts.  The  analysis 
estimates  the  additional  energy  use  due 
to  the  Stage  2  DBPR,  and  compares  that 
to  the  national  levels  of  power 
generation  in  terms  of  average  and  peak 
loads. 

The  first  step  in  the  analysis  is  to 
estimate  the  energy  used  by  the 
technologies  expected  to  be  installed  as 
a  result  of  the  Stage  2  DBPR.  Energy  use 
is  not  directly  stated  in  Technologies 
and  Costs  for  Control  of  Microbial 
Contaminants  and  Disinfection  By- 
products (USEPA  2003k),  but  the  annual 
cost  of  energy  for  each  technology 
addition  or  upgrade  necessitated  by  the 
Stage  2  DBPR  is  provided.  An  estimate 
of  plant-level  energy  use  is  derived  by 


dividing  the  total  energy  cost  per  plant 
for  a  range  of  flows  by  an  average 
national  cost  of  electricity  of  $0,076/ 
kilowatt  hours  per  year  (kWh/yr)  (U.S. 
Department  of  Energy,  Energy 
Information  Administration  (USDOE 
EIA)  2002).  These  calculations  are 
shown  in  detail  in  Chapter  8  of  the 
Economic  Analysis  for  the  Stage  2  DBPR 
(USEPA  2003i).  The  energy  use  per 
plant  for  each  flow  range  and 
technology  is  then  multiplied  by  the 
number  of  plants  predicted  to  install 
each  technology  in  a  given  flow  range. 
The  energy  requirements  for  each  flow 
range  are  then  added  to  produce  a 
national  total.  No  electricity  use  is 
subtracted  to  account  for  the 
technologies  that  may  be  replaced  by 
new  technologies,  resulting  in  a 
conservative  estimate  of  the  increase  in 
energy  use.  Table  VUI-S  shows  the 
estimated  energy  use  for  each  Stage  2 
DBPR  compliance  technology  in 
kilowatt  hours  per  year  (kWh/yr).  The 
incremental  national  annual  energy 
usage  is  0.08  miUion  megawatt-hours 
(mVVh). 


Table  VI II-3.  Total  Increased  Annual  National  Energy  Usage  Attributable  to  the  Stage  2  DBPR 
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Chloiine  Dioxide 


Technology 


UV 
Ozonie 


MF/UF 
GAC 


GAC 


GAC:t) 


0  -•■  Adv.  Disinfectants 


GAC^  ■*-  Adv.  Disinfectants 
NF 


Membranes 


TOTAL 


Notes:  E  'etail  may  not  add  due  to  independent  rounding 


lire 


ha/e 
use 


To  determi 
required  for  s 
rule  would 
effect  on  the 
in  Table  VHI-: 
natfbnal  prodtkct: 
electricity.  Ac  :ording 
Department  o 


Number  of  Plants 

Selecting  the 

Technology 


(a) 


1,7t9 


9 


736 

_"19 

'  0 


_18 
113 


34 


17 


2,667 


Total  Increase  in 

Energy  Usage  as  a 

Result  of  the  Stage  2 

DBPR 


(b) 


2,610,918 
37,335 


1^1,033.906 

1,545,741 

1.821 


14,914,955 
24,049,135 


4,366,613 


17,680.345 


76,240,768 


if  the  additional  energy 
jjstems  to  comply  with  the 
^significant  adverse 
of  energy,  the  numbers 
are  compared  to  the 
ion  figures  for 
to  the  U.S. 
Energy's  Information 


Administration,  electricity  producers 
generated  3.800  million  mWh  of 
electricity  in  2001  (USDOE  EIA  2002). 
Therefore,  even  using  the  highest 
assumed  energy  use  for  the  Stage  2 
DBPR,  the  rule  when  fully  implemented 
would  result  in  only  a  0.002  percent 
increase  in  annual  average  energy  use. 


In  addition  to  average  energy  use,  the 
impact  at  times  of  peak  power  demand 
is  important.  To  examine  whether 
increased  energy  usage  might 
significantly  affect  the  capacity  margins 
of  energy  suppliers,  their  peak  season 
generating  capacity  reserve  was 
compared  to  an  estimate  of  peak 
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incremental  power  demand  by  water 
utilities. 

Both  energy  use  and  water  use  peak 
in  the  summer  months,  so  the  most 
significant  effects  on  supply  would  be 
seen  then.  In  the  summer  of  2001,  U.S. 
generation  capacity  exceeded 
consumption  by  15  percent,  or 
approximately  120,000  mW  (USDOE 
EIA  2002).  Assuming  around-the-clock 
operation  of  water  treatment  plants,  the 
total  energy  requirement  can  be  divided 
by  8,760  hours  per  year  to  obtain  an 
average  power  demand  of  8.3  mW.  A 
more  detailed  derivation  of  this  value  is 
shovra  in  Chapter  8  of  the  Economic 
Analysis  for  the  Stage  2  DBPR  (USEPA 
20031).  Assuming  that  power  demand  is 
proportional  to  water  flow  through  the 
plant  and  that  peak  flow  can  be  as  high 
as  twice  the  average  daily  flow  during 
the  summer  months,  about  16.6  mW 
could  be  needed  for  treatment 
technologies  installed  to  comply  with 
the  Stage  2  DBPR.  This  is  only  0.014 
percent  of  the  capacity  margin  available 
at  peak  use. 

Although  EPA  recognizes  that  not  all 
areas  have  a  15  percent  capacity  margin 
and  that  this  margin  varies  across 
regions  and  through  time,  this  analysis 
reflects  the  effect  of  the  rule  on  national 
energy  supply,  distribution,  and  use. 
While  certain  areas,  notably  California, 
have  experienced  shortfalls  in 
generating  capacity  in  the  recent  past,  a 
peak  incremental  power  requirement  of 
16.6  mW  nationwide  is  not  likely  to 
significantly  change  the  energy  supply, 
distribution,  or  use  in  any  given  area. 
Considering  this  analysis,  EPA  has 
concluded  that  Stage  2  DBPR  will  not 
have  any  significant  effect  on  the  use  of 
energy,  based  on  annual  average  use  and 
on  conditions  of  peak  power  demand. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995,  Pub.  L.  No.  104- 
113. 12(d)  (15  U.S.C.  272  note]  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  lav/  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  emd  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standard  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  volimtary 
consensus  standards. 

This  proposed  rulemaking  involves 
technical  standards.  EPA  proposes  to 


use  American  Society  for  Testing  and 
Materials  (ASTM)  Method  D  6581-00 
for  chlorite,  bromide,  and  bromate 
compliance  monitoring,  which  can  be 
found  in  the  Annual  Book  of  ASTM 
Standards  Voliune  11.01.  In  the  Stage  1 
DBPR,  EPA  approved  13  methods  from 
the  Standard  Methods  Committee  for 
measuring  disinfectants.  DBPs,  and 
other  parameters.  Today's  rule  proposes 
to  add  the  most  recent  versions  of  these 
13  methods  as  approved  methods.  These 
consist  of  Standard  Methods  4500-Cl  D, 
4500-Cl  F,  4500-Cl  G,  4500-Cl  E,  4500- 
Cl  I.  4500-Cl  H,  45OO-CIO2  D,  4500- 
CIO2  E.  6251  B.  5310  B.  5310  C,  5310 

D.  and  5910  B  for  chlorine,  chlorine 
dioxide.  HAA5,  chlorite,  TOC/DOC,  and 
UV254.  These  methods  can  be  found  in 
the  19th  and  20th  editions  of  Standard 
Methods  for  the  Examination  of  Water 
and  Waste  Water  (APHA  1995;  APHA 
1996:  APHA  1998).  Standard  Methods 
4500-C;i  D,  4500-Cl  F.  4500-Cl  G.  4500- 
Cl  E,  4500-Cl  I.  4500-Cl  H,  45OO-CIO2 

E.  6251  B,  5310  B,  5310  C.  5310  D,  and 
5910  B  for  chlorine,  chlorine  dioxide, 
HAA5,  chlorite,  TOC/DOC,  and  UV254 
are  also  available  in  the  On-Line 
Version  of  Standard  Methods  for  the 
Examination  of  Water  and  Waste  Water 
(APHA  2003). 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially  applicable  volimtary 
consensus  standards  and  to  explain  why 
such  standards  should  be  used  in  this 
regulation. 

/.  Executive  Order  12898:  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  or  Low 
Income  Populations         * 

Executive  Order  12898  establishes  a 
Federal  policy  for  incorporating 
environmental  justice  into  Federal 
agency  missions  by  directing  agencies  to 
identify  and  address  disproportionately 
high  and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority  and 
low-income  populations.  The  Agency 
has  considered  environmental  justice 
related  issues  concerning  the  potential 
impacts  of  this  action  and  consulted 
with  minority  and  low-income 
stakeholders. 

Two  aspects  of  the  Stage  2  DBPR 
comply  v«th  the  order  that  requires  the 
Agency  to  consider  environmental 
justice  issues  in  the  rulemaking  and  to 
consult  with  stakeholders  representing  a 
variety  of  economic  and  ethnic 
backgroimds.  These  are:  (1)  The  overall 
nature  of  the  rule,  and  (2)  the  convening 
of  a  stakeholder  meeting  specifically  to 
address  environmental  justice  issues. 


The  Stage  1  DBPR  has  served  as  a 
template  for  the  development  of  the 
Stage  2  DBPR.  As  such,  the  Agency  built 
on  the  efforts  conducted  diu-ing  the 
development  of  the  Stage  1  DBPR  to 
comply  with  Executive  Order  12898.  On 
March  12,  1998,  the  Agency  held  a 
stakeholder  meeting  to  address  various 
components  of  pending  drinking  water 
regulations  and  how  they  might  impact 
sensitive  subpopulations,  minority 
populations,  and  low-income 
populations.  This  meeting  was  a 
continuation  of  stakeholder  meetings 
that  started  in  1995  to  obtain  input  on 
the  Agency's  Drinking  Water  Programs. 
Topics  discussed  included  treatment 
techniques,  costs  and  benefits,  data 
quality,  health  effects,  and  the 
regulatory  process.  Participants  were 
national.  State,  Tribal,  municipal,  and 
individual  stakeholders.  EPA  conducted 
the  meeting  by  video  conference  call 
between  eleven  cities.  The  major 
objectives  for  the  March  12,  1998, 
meeting  were  the  following: 

•  Solicit  ideas  from  stakeholders  on 
known  issues  concerning  current 
drinking  water  regulatory  efforts: 

•  Identify  key  areas  of  concern  to 
stakeholders:  and 

•  Receive  suggestions  frtjm 
stakeholders  concerning  ways  to 
increase  representation  of  cormnunities 
in  OGWDW  regulatory  efforts. 

In  addition,  EPA  developed  a  plain- 
English  guide  for  this  meeting  to  assist 
stakeholders  in  imderstanding  the 
multiple  and  sometimes  complex  issues 
surroiuiding  drinking  water  regulations. 

The  Stage  2  DBPR  and  other  drinking 
water  regulations  promulgated  or  under 
development  are  expected  to  have  a 
positive  effect  on  human  health 
regeudless  of  the  social  or  economic 
status  of  a  specific  population.  The         »■ 
Stage  2  DBPR  serves  to  provide  a  similar 
level  of  drinking  water  protection  to  all 
groups.  Where  water  systems  have  high 
DBP  levels,  they  must  reduce  levels  to 
meet  the  MCLs.  Thus,  the  Stage  2  DBPR 
meets  the  intent  of  Federal  policy 
requiring  incorporation  of 
environmental  justice  into  Federal 
agency  missions. 

The  Stage  2  DBPR  applies  uniformly 
to  community  water  systems  and 
nontransient  noncommunity  water 
systeids  that  apply  a  chemical 
disinfectant  or  deliver  water  that  has 
been  chemically  disinfected. 
Consequently,  the  health  protection 
from  DBP  exposure  that  this  rule 
provides  is  equal  across  all  income  and 
minority  groups  served  by  systems 
regulated  by  this  rule. 
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K.  Consultatio  is  with  the  Science 
Advisory  Boat  d.  National  Drinking 
Water  Advisoi  y  Council,  and  the 
Secretary  of  Health  and  Human  Services 

In  accordani  :e  with  sections  1412  (d) 
and  (e)  of  SDV  ^A,  the  Agency  has 
consulted  witl  i  the  Science  Advisory 
Board  (SAB),  tie  National  Drinking 
Water  Advisoi  y  Council  (NDWAC),  and 
will  consult  w  ith  the  Secretary'  of  Health 
and  Human  S(  rvices  regarding  the 
proposed  Stag  3  2  DBPR  during  the 
public  comme  nt  period. 

EPA  met  wi  h  the  SAB  to  discuss  the 
Stage  2  DBPR  m  June  13,  2001 
(Washington.  DC),  September  25-26, 
2001  (teleconl  jrence),  and  December 
10-12.  2001  (Los  Angeles,  CA).  Written 
comments  froi  a  the  December  2001 
meeting  of  the  SAB  addressing  the 
occurrence  an  dysis  and  risk  assessment 
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List  ofSub|ects 

40  CFR  Part  141 

Chemicals,  Iridians-lands, 
Intergovernmental  relations.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Water  supply. 

40  CFR  Part  142 

Administrative  practice  and 
procedure.  Chemicals,  Indians-lands, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Water 
supply. 

40  CFR  Part  143 

Chemicals,  Indians-lands,  Water 
supply. 

Dated:  July  11,  2003. 
Linda  J.  Fisher, 
Acting  Administrator.       '  ^ 

For  the  reasons  set  forth  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  141— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C  300f.  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300j^, 
300J-9,  and  300)-ll. 

Contaminant  and  methodology  '^ 


2.  Section  141.2  is  amended  by 
adding,  in  alphabetical  order, 
definitions  for  "Combined  distribution 
system",  "Consecutive  system", 
•"Consecutive  system  entry  point", 
"Dual  sample  sets",  "Finished  water", 
"Locational  running  annual  average", 
and  "Wholesale  system"  to  read  as 
follows: 

§141.2    Definitions. 

*****  I 

Combined  distribution  system  iis  the 
interconnected  distribution  system 
consisting  of  the  distribution  systems  of 
wholesale  systems  and  of  the 
consecutive  systems  that  receive 
finished  water  fi-om  those  wholesale 
system{s). 
*        *        *        *        *    . 

Consecutive  system  is  a  public  water 
system  that  buys  or  otherwise  receives 
some  or  all  of  its  finished  water  from 
one  or  more  wholesale  systems,  for  at 
least  60  days  per  year. 

Consecutive  system  entry  point  is  a 
location  at  which  finished  water  is 
delivered  at  least  60  days  per  year  fi-om 
a  wholesale  system  to  a  consecutive 
system. 
***** 

Dual  sample  set  is  a  set  of  two 
samples  collected  at  the  same  time  and 
same  location,  with  one  sample 
analyzed  for  TTHM  and  the  other 
sample  analyzed  for  HAAS.  Dual  sample 
sets  are  collected  for  the  purposes  of 
conducting  an  IDSE  under  subpart  U  of 
this  part  and  determining  compliance 
with  the  TTHM  and  HAAS  MCLs  under 
subpart  V  of  this  part. 


Finished  water  is  water  that  is 
introduced  into  the  distribution  system 
of  a  public  water  system  and  is  intended 
for  distribution  without  further 
treatment,  except  that  necessary  to 
maintain  water  quality. 
***** 

Locational  running  annual  average 
(LRAA)  is  the  average  of  sample 
analytical  results  for  samples  taken  at  a 
particular  monitoring  site  during  the 
previous  four  calendar  quarters. 
***** 

Stage  2A  is  the  period  beginning  (date 
three  years  following  publication  of  the 
final  rule]  until  the  dates  specified  in 
subpart  V  of  this  part  for  compliance 
with  Stage  2B,  during  which  systems 
must  comply  with  Stage  2A  MCLs  in 
§  141.64(b)(2). 
***** 

Wholesale  system  is  a  public  water 
system  that  treats  soiut;e  water  and  then 
sells  or  otherwise  delivers  finished 
water  to  another  public  water  system  for 
at  least  60  days  per  year.  Delivery  may 
be  through  a  direct  connection  or 
through  the  distribution  system  of  one 
or  more  consecutive  systems. 

3.  In  §  141.23,  the  table  in  paragraph 
(k)(l)  is  amended  by  revising  entries  13, 
18, 19,  and  20;  revising  the 
imdesignated  text  after  the  table;  and 
adding  a  new  footnote  19  to  read  as^ 
follows: 

§  1 41 .23    Inorganic  chemical  sampling  and 
analytical  requirements. 


(k)  Inorganic  analysis: 


EPA 


ASTM3 


SM«(18th,  19th 
ed.) 


SM''(20thed.) 


Omer 


13.  Fluoride: 

Ion  Chromatography 6300.0    D4327-97 

19300  1 

Manual  Distill.;  Color.  SPADNS 

Manual  Electrode  .'. D1179-93B 

Automated  Electrode 

Automated  Alizarin 

•  •  •  . 

18.  Nitrate: 

Ion  Chromatography , ^300.0    D4327-97 

'9300.1 

Automated  Cadmium  Reduction  , ^3532    D3867-90A 

Ion  Selective  Electrode 

Manual  Cadmium  Reduction D3867-90B 

19.  Nitrite: 

Ion  Chromatography ^300.0    D4327-97, 

19300.1 

Automated  Cadmium  Reduction  6353.2     D3867-90A 

Manual  Cadmium  Reduction D3867-90B 

Spectrophotometric  

20.  Orthophosphate:  '^ 


4110  B 


4110  B 


450O-F  B,  D 
450O-FC 

4500-FE 

• 

4500-FB,  D 
4500-FC 

4500-FE 

• 

380-75WE" 
129-71W'' 

4110  B 

4110  B 

B10118 

4500-NO,  F 
4500-NO,  D 
4500-NO,  E 

4500-NO,  F 
4500-NO,  D 
4500-NO,  E 

601^ 

4110  B 

4110B 

B-10118 

4500-NO,  F 
4500-NO,  E 
4500-NO;  B 

4500-NO,  F 
4500-NO,  E 
45OO-NO2B 

. 
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EPA 


ASTM3 


SM*(18th,  19th 
ed.) 


SMM20thed.) 


Other 


CoJorimetrKj,  automated,  ascorbic  acid 

Cotorin>etri<i,  ascorbic  acid,  single  reagent 

ColorirT>etri<5,  phosphomolybdate 

Automated+segmented  flow 

Automated  Idiscrete 

Ion  Chromatography 


6365.1 


6  300.0 
19300.1 


D515-88A 


D4327-97 


4500-PF 
4500-PE 


4110  B 


4500-PF 
4500-PE 


4110  B 


I-1601-85S 
1-2601 -90S 
I-2598-85S. 


Note:  The  procedures  shall  be  done  in  accordance  with  the  documents  listed  below.  The  incorporation  by  reference  of  the  following  docu- 
ments listed  in  fcotnotes  1-11  and  16-19  was  approved  by  the  Director  of  the  Federal  Register  in  accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51  Copies  of  the  documents  may  be  obtained  from  the  sources  listed  below.  Infomriation  regarding  obtaining  these  documents  can  be  ob- 
tained from  the  Sate  Drin(<ing  Water  Hotline  at  800-^26-4791  Documents  may  be  inspected  at  EPA's  Drinking  Water  Docket,  EPA  West,  1301 
Constitution  Avdnue  NW.,  Room  B102,  Washington,  DC  20460  (Telephone:  202-566-2426);  or  at  the  Offrce  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700,  Washington,  DC. 

3  Annual  Bob!  of  ASTM  Standards,  1994,  1996,  or  1999,  Vols.  11.01  and  11.02,  ASTM  International;  any  year  containing  the  cited  version  of 
the  method  maJ  be  used  The  previous  versions  of  D1688-95A,  D1688-95C  (copper),  D3559-95D  (lead),  D1293-95  (pH),  D1125-91A  (conduc- 
tivity) and  D8591-94  (silica)  are  also  approved.  These  previous  versions  D1688-90A,  C;  D3559-90D.  D1293-84,  D1125-91A  and  D859-88,  re- 
spectively are  located  in  the  Annual  Book  of  ASTM  Standards,  1994,  Vol..  11.01.  Copies  may  be  obtained  from  ASTM  International,  100  Ban- 
Hartxjr  Drive,  wjest  Conshohocken,  PA  19428. 

*  Standard  Methods  for  the  Examination  of  Water  and  Wastewater.  18th  edition  (1992),  19th  edition  (1995),  or  20th  edition  (1998).  American 
Public  Health  A$sociatk)n,  1015  Fifteenth  Street,  NW,  Washington,  DC  20005.  The  cited  methods  published  in  any  of  these  three  editions  may 
be  used,  except!  that  the  versions  of  31 1 1  B,  31 1 1  D,  31 13  B  and  31 14  B  in  the  20th  edition  may  not  be  used. 

5  Method  1-2901-90,  Methods  for  Analysis  by  the  U.S.  Geological  Survey  National  Water  Quality  Laboratory— Determination  of  Inorganic  and 
Organic  Constituents  in  Water  and  Fluvial  Sediment,  Open  File  Report  93-125,  1993;  For  Methods  1-1030-85;  1-1601-85;  1-1700-85;  1-2598- 
85  1-2700-85;  and  1-3300-85  See  Technkjues  of  Water  Resources  Investigation  of  the  U.S.  Geologk:al  Survey,  Book  5,  Chapter  A-1,  3rd  ed., 
1989;  Available  from  Information  Servrces,  U.S.  Geolcgkal  Sun/ey,  Federal  Center,  Box  25286,  Denver,  CO  80225-0425. 

s  "Methods  foi-  the  Detenninalkjn  of  Inorganic  Substances  in  Environmental  Samples",  EPA/600/R-93/100,  August  1993.  Available  at  NTIS, 
PB94-1 20821    I 

'The  procediJre  shall  be  done  in  accordance  with  the  Technk^al  Bulletin  601  "Standard  Method  of  Test  for  Nitrate  in  Drinking  Water",  July 
1994,  PN  221890-001.  Analytical  Technology.  Inc.  Copies  may  be  obtained  from  ATI  Orion,  529  Main  Street,  Boston,  MA  02129. 

8  Method  B-IOII,  "Waters  Test  Method  for  Determination  of  Nitrite/Nitrate  in  Water  Using  Single  Column  Ion  Chromatography,"  August  1987. 
Copies  may  be  bbtained  from  Waters  Corporation,  Technical  Services  Division,  34  Maple  Street,  Mitford,  MA  01757. 

''  Industrial  N/fethod  No.  1 29-71 W,  "Fluoride  in  Water  and  Wastewater",  December  1972,  and  Method  No.  380-75WE,  "Fluoride  in  Water  and 
Wastewater",  Febaiary  1976,  Technicon  Industrial  Systems.  Copies  may  be  obtained  from  Bran  &  Luebbe,  1025  Busch  Partway,  Buffalo  Grove, 
IL  60089.  i 

^^Unfittered,  bo  digestion  or  hydrolysis 

'3 Because  MDLs  reported  in  EPA  Methods  200  7  and  200.9  were  determined  using  a  2X  preconcentration  step  during  sample  digestion, 
MDLs  determined  when  samples  are  analyzed  by  direct  analysis  (i.e..  no  sample  digestion)  will  be  higher.  For  direct  analysis  of  cadmium  and  ar- 
senic by  Method  200.7.  and  arsenic  by  Method  3120  B  sample  preconcentration  using  pneumatic  nebulization  may  be  required  to  achieve  lower 
detection  limits  iPreconcentration  may  also  be  required  for  direct  analysis  of  antimony,  lead,  and  thallium  by  Method  200.9;  antimony  and  lead  by 
Method  31 1 3  Bj  and  lead  by  Method  D3559-90D  unless  multiple  in-fumace  depositions  are  made. 


'9  "Methods  for  the  Detemnination  of  Organk:  and  Inorganic  Compounds  in  Drinking  Water" 
able  at  NTIS,  PB2000-1 06981. 


Vol.  1,  EPA  815-R-00-014,  August  2000.  Avail- 


4.  Section 
revising  para] 
entry  30  in  thj 
to  read  as  folll 


11.24  is  amended  by 
raph  (e)(1)  and  by  revising 
table  in  paragraph  (e)(1) 
)ws: 


§  1 41 .24    Orgahic  cfwmicals,  sampling  and 
analytical  requirements. 

*         *         *   I      *         * 

(e)*  *  * 

(1)  The  following  documents  are 
incorporated  py  reference.  This 
incorporationjby  reference  was 
approved  by  me  Director  of  the  Federal 
Register  in  ao  ;ordance  with  5  U.S.C. 
552(a)  and  1  CFR  Part  51.  Copies  may 
be  inspected  at  EPA's  Drinking  Water 
Docket,  1301  "onstitution  Avenue,  NW., 
EPA  West,  Rcom  B102,  Washington,  DC 
20460  (Telephone:  202-566-2426);  or  at 
the  Office  of  tpe  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  )C.  Method  508A  and 
515.1  are  in  A  Methods  for  the 
Determinatio.  i  of  Organic  Compounds 


in  Drinking  Water,  EPA/600/4-88-039, 
December  1988,  Revised,  July  1991. 
Methods  547,  550  and  550.1  are  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking 
Water— Supplement  I,  EPA/600-4-90- 
020,  July  1990.  Methods  548.1,  549.1, 
552.1  and  555  are  in  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — Supplement  11, 
EPA/600/R-92-129,  August  1992. 
Methods  502.2,  504.1,  505,  506,  507, 
508,  508.1,  515.2,  524.2  525.2,  531.1, 
551.1  and  552.2  are  in  Methods  for  the 
Determination  of  Organic  Compounds 
in  Drinking  Water — Supplement  HI, 
EPA/600/R-95-131,  August  1995. 
Method  1613  is  titled  "Tetra-through 
Octa-Chlorinated  Dioxins  and  Furans  by 
Isotope-Dilution  HRGC/HRMS",  EPA/ 
821-B-94-005,  October  1994.  These 
documents  are  available  from  the 
National  Technical  Information  Service, 
NTIS  PB91-231480,  PB91-146027, 


PB92-207703,  PB95-261616  and  PB95- 
104774,  U.S.  Department  of  Commerce, 
5285  Port  Royal  Road,  Springfield, 
Virginia  22161.  The  toll-free  niunber  is 
800-553-6847.  Method  6651  shall  be 
followed  in  accordance  with  Standard 
Methods  for  the  Examination  of  Water 
and  Wastewater,  18th  edition  (1992), 
19th  edition  (1995),  or  20th  edition 
(1998),  American  Public  Health 
Association  (APHA);  any  of  these  three 
editions  may  be  used.  Method  6610 
shall  be  followed  in  accordance  with 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  (18th  Edition 
Supplement)  (1994).  or  with  the  19th 
edition  (1995)  or  20th  edition  (1998)  of 
Standard  Methods  for  the  Examination 
of  Water  and  Wastewater,  any  of  these 
publications  may  be  used.  The  APHA 
documents  are  available  from  APHA, 
1015  Fifteenth  Street  NW.,  Washington, 
D.C.  20005.  Other  required  analytical 
test  procedures  germane  to  the  conduct 
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of  these  analyses  are  contained  in 
Technical  Notes  on  Drinking  Water 
Methods,  EPA/600/R-94-173,  October 
1994,  NTIS  PB95-104766.  EPA  Methods 
515.3  and  549.2  are  available  from  U.S. 
Environmental  Protection  Agency, 
National  Exposure  Research  Laboratory 
(NERL)— Cincinnati,  26  West  Martin 
Luther  King  Drive,  Cincinnati,  OH 
45268.  ASTM  Method  D  5317-93  is 
available  in  the  Armual  Book  of  ASTM 
Standards,  (1999),  Vol.  11.02,  ASTM 
International,  100  Barr  Harbor  Drive. 
West  Conshohocken,  PA  19428,  or  in 
any  edition  published  after  1993.  EPA 
Method  515.4,  "Determination  of 


Chlorinated  Acids  in  Drinking  Water  by 
Liquid-Liquid  Microextraction, 
Derivatization  and  Fast  Gas 
Chromatography  with  Electron  Capture 
Detection,"  Revision  1.0,  April  2000, 
EPA/81 5/B-OO/OOl  and  EPA  Method 
552.3,  "Determination  of  Haloacetic 
Acids  and  Dalapon  in  Drinking  Water 
by  Liquid-Liquid  Microextraction, 
Derivatization,  and  Gas  Chromatography 
with  Electron  Capture  Detection," 
Revision  1.0,  July  2003  can  be  accessed 
and  downloaded  directly  on-line  at 
http://www.epa.gov/safewater/methods/ 
sourcalthtml.  The  Syngenta  AG-625, 
"Atrazine  in  Drinking  Water  by 


Immunoassay",  February  2001  is 
available  from  Syngenta  Crop 
Protection,  Inc.,  410  Swing  Road,  Post 
Office  Box  18300,  Greensboro,  NC 
27419,  Phone  number  (336)  632-6000. 
Method  531.2  "Measurement  of  N- 
methylcarbamoyloximes  and  N- 
methylcarbamates  in  Water  by  Direct 
Aqueous  Injection  HPLC  with 
Postcolumn  Derivatization,"  Revision 
1.0,  September  2001,  EPA  815/B/01/0O2 
can  be  accessed  and  downloaded 
directly  on-line  at  http://www.epa.gov/ 
safewgter/methods/sourcalt.html. 


Contaminant 


EPA  method  ^        Standard  methods 


ASTM 


Other 


30.  Dalapon 


552.1,515.1, 
552.2,  515.3, 
515.4,  552.3 


^For  previously  approved  EPA  methods  which  remain  available  for  compliance  nKKiiJoring  until  June  1,  2001.  see  paragraph  (e)(2)  of  this 


section. 


5.  Section  141.33  is  amended  by 
revising  the  first  sentence  of  paragraph 
(a)  introductory  text,  and  adding 
paragraph  (f)  to  read  as  follows: 

§141.33    Record  maintenance. 

***** 

(a)  Records  of  microbiological 
analyses  and  turbidity  analyses  made 
pursuant  to  this  part  shall  be  kept  for 
not  less  than  5  years.  *   *   * 

***** 

(f)  Copies  of  monitoring  plans 
developed  pursuant  to  this  part  shall  be 
kept  for  the  same  period  of  time  as  the 
records  of  analyses  are  required  to  be 
kept  under  paragraph  (a)  of  this  section 
or  for  three  years  after  modification, 
whichever  is  longer. 

6.  Section  141.53  is  amended  by 
revising  the  .table  to  read  as  follows: 

§  1 41 .53    Maximum  contaminant  level  goals 
for  disinfection  byproducts. 


§  141 .64    Maximum  contaminant  levels  for 
disinfection  byproducts. 

(a)  Bromate  and  chlorite.  The 
maximiun  contaminant  levels  (MCLs) 
for  bromate  and  chlorite  are  as  follows: 


Disinfection  byproduct 

MCL  (mg/L) 

Bromate  

Chlorite 

0.010 
1.0 

Disinfection 
byproduct 

Best  available  technokigy 

Chtorite  

Control  of  treatment  processes 
to  reduce  disinfectant  de- 
mand and  control  of  dis- 
infection treatment  proc- 
esses to  reduce  disinfectant 
levels. 

Disinfection  byproduct 

MCLG  (mgA.) 

Bromodichloromethane 

zero. 

Bromoform 

zero. 

Bromate 

zero. 

Chlorite 

0.8 

Chloroform 

0.07 

Dibromochloromethane 

0.06 

Dichloroacetic  acid 

zero. 

Monochloroacetic  acid 

0.03 

Trichloroacetic  acid 

0.02 

(1)  Compliance  dates  for  CWSs  and 
NTNCWSs.  Subpart  H  systems  serving 
10,000  or  more  persons  must  comply 
with  this  paragraph  (a)  beginning 
January  1,  2002.  Subpart  H  systems 
serving  fewer  than  10,000  persons  and 
systems  using  only  ground  water  not 
imder  the  direct  influence  of  surface 
water  must  comply  with  this  paragraph 
(a)  beginning  January  1,  2004. 

(2)  Best  available  technology.  The 
Administrator,  pursuant  to  section  1412 
of  the  Act,  hereby  identifies  the 
following  as  the  best  technology, 
treatment  techniques,  or  other  means 
available  for  achieving  compliance  with 
the  maximiun  contaminant  levels  for 
bromate  and  chlorite  identified  in  this 
paragraph  (a): 


(h]  TTHM  and  HAAS. 

(1)  Subpart  L—RAA  compliance,  (ij 
Compliance  dates.  Subpart  H  systems 
serving  10,000  or  more  persons  must 
comply  with  this  paragraph  (b)(1) 
beginning  January  1.  2002  until  the  date 
specified  for  subpart  V  of  this  part 
compliance  in  §  141.620(c).  Subpart  H 
systems  serving  fewer  than  10.000 
persons  and  systems  using  only  ground 
water  not  under  the  direct  influence  of 
surface  water  must  comply  with  this 
paragraph  (b)(1)  beginning  January  1, 
2004  until  the  date  specified  for  subpart 
V  of  this  part  compliance  in 
§  141.620(c). 


Disinfection  t>yproduct 


Total  trihalomethanes  (TTHM) 
HaloacetK  ackJs  (five)  (HAA5) 


Disinfection 
byproduct 


Bromate 


7.  Section  141.64  is  revised  to  read  as 
follows: 


MCL 

(mg/L) 


0.080 
0.060 


Best  available  technology 


Control  of  ozone  treatment 
process  to  reduce  produc- 
tion bromate. 


(ii)  Best  available  technology.  The 
Administrator,  pursuant  to  section  1412 
of  the  Act,  hereby  identifies  the 
following  as  the  best  technology, 
treatment  techniques,  or  other  means 
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available  for 
the  maximun 
TTHM  and 
paragraph  (b) 


i  ichieving  compliance  with 
contaminant  levels  for 
H|(\A5  identified  in  this 

1): 


Disinfection  by)  roduct 


Total  trihalomefianes 
(TTHM)  and 
Halaocetic  adids 
(five)  (HAAS) 


2  A 


(2)  Stage 
Compliance 
for  TTHM  an 
with  as  a 
average  at 
compliance 
§141.136 
after  publi 
the  date  s 
part  compl 


. — LRAA  compliance,  (i) 
^ates.  The  Stage  2A  MCLs 
HAAS  must  be  complied 
loc^ional  running  annual 
subpart  L  of  this  part 
r  lonitoring  location  under 
beg  inning  [date  three  years 
icaqon  of  the  final  rule]  until 
ied  for  subpart  V  of  this 
in  §  141.620(c). 


ea(  h 


pec  fi 


laj  ice  1 


Disinfect  on  byproduct 


frihalomei  hanes  (TTHM) 
(k  (five)  (HAAS) 


Total 
Haloacetic  acli 


Disinfectioi 
byproduct 


Total 
thhalomethailes 
(TTHM)  and 
Haloacetic  a<  ids 
(five)  (HAAS) 


(3)  Subpart 
Compliance 
part  MCLs  fo 
be  complied 
riuining 
monitoring 
specified  for 
compliance 


Total  trifialometfianes 
Haloacetic  acic  s 


leir 


(ii)  Best 
disinfect  th 
Administratrir 
of  the  Act 


Best  available 
tecfinology 


Enhanced  coagula- 
tion or  entianced 
softening  or 
GAC10,  with  chlo- 

•    rine  as  the  primary 
an6  residual 
disinfectant. 


MCL 

(mg/L) 


0.120 
0.100 


(ii)  Best  avi  tilable  technology.  The 
Administrator,  pursuant  to  section  1412 
of  the  Act.  he  reb\i  identifies  the 
following  as  I  he  best  technology, 
treatment  tec  miques,  or  other  means 
available  for  i  ichieving  compliance  with 
the  maximun  i  contaminant  levels  for 
TTHM  and  H  AA5  identified  in  this 
paragraph  (b|[2) 


Best  available 
technology 


Enhanced  coagulation 
or  enhanced  soft- 
ening or  GAC10,  with 
chlorine  as  the  pri- 
mary and  residual 
disinfectant. 


V'  LMAA  compliance,  (i) 
'ates.  The  subpart  V  of  this 
TTHM  and  HAAS  must 
vith  as  a  locational 
anni  al  average  at  each 

1(  cation  beginning  the  date 
Subpart  V  of  this  part 
§  141.620(c). 


1 1 


Disinfeci  ion  byproduct 


(TTHM) 
(five)  (HAAS) 


MCL 
(mg/L) 


0.080 
0.060 


technology  for  systems  that 

source  water.  The 

,  pursuant  to  section  1412 
hdreby  identifies  the 


following  as  the  best  technology, 
treatment  techniques,  or  other  means 
available  for  achieving  compliance  with 
the  maximum  contaminant  levels  for 
TTHM  and  HAAS  identified  in  this 
paragraph  (b)(3)  for  all  systems  that 
disinifect  their  source  water: 


Disinfection 
byproduct 


Total 
trihalomethan- 
es  (TTHM) 
and 

Haloacetic 
acids  (five) 
(HAAS). 


Best  available  technology 


Enhanced  coagulation  or 
enhanced  softening,  plus 
GAC10:  or  nanofiltration 
with  a  molecular  weight 
and  cutoff  <1000  Dal- 
tons;  or  GAC20. 


(iii)  Best  available  technology  for 
systems  that  buy  disinfected  water.  The 
Administrator,  pursuant  to  section  1412 
of  the  Act,  hereby  identifies  the 
following  as  the  best  technology, 
treatment  techniques,  or  other  means 
available  for  achieving  compliance  with 
the  maximum  contaminant  levels  for 
TTHM  and  HAAS  identified  in  this 
paragraph  (b)(3)  for  systems  that  buy 
disinfected  water: 


Disinfection 
byproduct 


Best  available  technology 


Total 

'  trihalomethan- 

es  (TTHM) 

and 

Haloacetic 

acids  (five) 

(HAAS). 


Improved  distribution  sys- 
tem and  storage  tank 
management  to  reduce 
detention  time  plus  the 
use  of  chloramines  for 
disinfectant  residual 
maintenance. 


(c)  Extensions.  A  system  that  is 
installing  GAC  or  membrane  technology 
to  comply  with  the  MCLs  in  paragraphs 
(a)  or  (b)(1)  of  this  section  may  apply  to 
the  State  for  an  extension  of  up  to  24 
months  past  January  1,  2002,  but  not 
beyond  January  1,  2004.  In  granting  the 
extension.  States  must  set  a  schedule  for 
compliance  and  may  specify  any 
interim  measures  that  the  system  must 
take.  Failure  to  meet  the  schedule  or  any 
interim  treatment  requirements 
constitutes  a  violation  of  a  National 
Primary  Drinking  Water  Regulation. 

Subpart  L — [Amended] 

8.  Section  141.131  is  amended  by 
revising  paragraphs  (a),  (b),  (d)(2),  {d)(3), 
(d)(4)(i),  (d)(4)(ii),  and  the  table  in 
paragraph  (c)(1),  and  adding  paragraph 
(d)(6)  to  read  as  follows: 

§  1 41 .1 31    Analytical  requirements. 

(a)  General.  (1)  Systems  must  use  only 
the  analytical  methods  specified  in  this 
section,  or  their  equivalent  as  approved 
by  EPA,  to  demonstrate  compliance 
with  the  requirements  of  this  subpart 
and  with  the  requirements  of  subparts  U 


and  V.  These  methods  are  effective  for 
compliance  monitoring  February  16, 
1999,  unless  a  different  effective  date  is 
specified  in  this  section  or  by  the  State. 

(2)  The  following  documents  are 
incorporated  by  reference.  The  Director 
of  the  Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  S  U.S.C.  5S2(a)  and  1 
CFR  part  51.  Copies  may  be  inspected 
at  EPA's  Drinking  Water  Docket,  1301 
Constitution  Avenue,  NW.,  EPA  West, 
Room  B102,  Washington,  DC  20460,  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC.  EPA  Method  552.1  is 
in  Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking  Water- 
Supplement  II,  USEPA,  August  1992, 
EPA/600/R-92/129  (available  through 
National  Information  Technical  Service 
(NTIS).  PB92-207703).  EPA  Methods 
502.2,  S24.2,  551.1,  and  S52.2  are  in 
Methods  for  the  Determination  of 
Organic  Compounds  in  Drinking  Water- 
Supplement  III,  USEPA,  August  1995, 
EPA/600/R-9S/131.  (Available  through 
NTIS,  PB95-261616).  EPA  Method 
300.0  for  chlorite  and  bromide  is  in 
Methods  for  the  Determination  of 
Inorganic  Substances  in  Environmental 
Samples,  USEPA,  August  1993,  EPA/ 
600/R-93/100  (available  through  NTIS, 
PB94-121811).  EPA  Methods  300.1  for 
chlorite,  bromate,  and  bromide  and 
321.8  for  bromate  are  in  Methods  for  the 
Determination  of  Organic  and  Inorganic 
Compounds  in  Drinking  Water,  Volume 
1,  USEPA,  August  2000,  EPA  815-R- 
00-014  (available  through  NTIS, 
PB200a-l 06981).  EPA  Method  317.0, 
Revision  2.0,  "Determination  of 
Inorganic  Oxyhalide  Disinfection  By- 
products in  Drinking  Water  Using  Ion 
Chromotography  with  the  Addition  of  a 
Postcolumn  Reagent  for  Trace  Bromate 
Analysis,"  USEPA,  July  2001,  EPA  815- 
B-01-001,  EPA  Method  326.0,  Revision 
1.0,  "Determination  of  Inorganic 
Oxyhalide  Disinfection  By-Products  in 
Drinking  Water  Using  Ion 
Chromatography  Incorporating  the 
Addition  of  a  Suppressor  Acidified 
Postcolumn  Reagent  for  Trace  Bromate 
Analysis,"  USEPA,  June  2002,  EPA  815- 
R-03-007,  EPA  Method  327.0,  Revision 
1.0,  "Determination  of  Chlorine  Dioxide 
and  Chlorite  Ion  in  Drinking  Water 
Using  Lissamine  Green  B  and 
Horseradish  Peroxidase  with  Detection 
by  Visible  Spectrophotometry,"  USEPA, 
July  2003,  and  EPA  Method  552.3, 
Revision  1.0,  "Determination  of 
Haloacetic  Acids  and  Dalapon  in 
Drinking  Water  by  Liquid-liquid 
Extraction,  Derivatization,  and  Gas 
Chromatography  with  Electron  Capture 
Detection,"  USEPA,  July  2003,  can  be 
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accessed  and  downloaded  directly  on- 
line at  www.epa.gov/safewater/ 
methods/sourcalt.html.  EPA  Method 
415.3,  Revision  1.0,  "Determination  of 
Total  Organic  Carbon  and  Specific  UV 
Absorbance  at  254  nm  in  Source  Water 
and  Drinking  Water,"  USEPA,  June 
2003,  is  available  from:  Chemical 
Exposure  Research  Branch, 
Microbiological  &  Chemical  Exposure 
Assessment  Research  Division,  National 
Exposure  Research  Laboratory,  U.S. 
Environmental  Protection  Agency, 
Cincinnati,  OH  45268,  Fax  Number 
513-569-7757,  Phone  number:  513- 
569-7586.  Standard  Methods  4500-Cl 
D,  4500-Cl  E,  4500-Cl  F,  4500-Cl  G, 
4500-Cl  H,  4500-Cl  I,  4500-C1O2  E, 
6251  B,  and  5910  B  shall  be  followed  in 
accordance  with  Standard  Methods  for 
the  Examination  of  Water  and 
Wastewater,  19th  or  20th  Editions  or  the 
On-Line  Version,  American  Public 


Health  Association,  1995, 1998,  and 
2003,  respectively.  The  cited  methods 
published  in  any  of  these  three  editions 
may  be  used.  Standard  Method  4500- 
CIO2  D  shall  be  followed  in  accordance 
with  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater, 
19th  or  20th  Editions,  American  Public 
Health  Association,  1995  and  1998, 
respectively.  Stajidard  Methods  5310  B, 
5310  C,  and  5310  D  shall  be  followed  in 
accordance  with  the  Supplement  to  the 
19th  Edition  of  Standard  Methods  for 
the  Examination  of  Water  and 
Wastewater,  or  the  Standard  Methods 
for  the  Examination  of  Water  and 
Wastewater,  20th  Edition,  or  the  On- 
Line  Version,  American  Public  Health 
Association,  1995, 1998,  and  2003, 
respectively.  The  cited  methods 
published  in  any  of  these  editions  may 
be  used.  Copies  may  be  obtained  from 
the  American  Public  Health 


Association.  1015  Fifteenth  Street,  NW.. 
Washington,  DC  20005.  ASTM  Method 
D  1253-86  shall  be  followed  in 
accordance  with  the  Annua/  Book  of 
ASTM  Standards,  Volume  11.01, 
American  Society  for  Testing  and 
Materials,  1996  or  any  year  containing 
the  cited  version  of  the  method  may  be 
used.  ASTM  D  6581-00  shall  be 
followed  in  accordance  with  the  Annual 
Book  of  ASTM  Standards,  Volimie 
11.01,  American  Society  for  Testing  and 
Materials,  2001  or  any  year  containing 
the  cited  version  of  the  method  may  be 
used;  copies  may  be  obtained  from  the 
American  Society  for  Testing  and  / 

Materials,  100  Barr  Harbor  Drive,  West 
Conshohoken,  PA  19428-2959. 

(b)  Disinfection  byproducts.  (1) 
Systems  must  measure  disinfection 
byproducts  by  the  methods  (as  modified 
by  the  footnotes)  listed  in  the  following 
table: 


Approved  Methods  for  Disinfection  Byproduct  Compliance  Monitoring 


Contaminant  and  methodology  ^ 


TTHM: 

P&T/GC/EICD  &  RID  

P&T/GC/MS  : 

LLE/GC/ECD 

HAAS: 

LLE  (diazomethane)/GC/ECD  

SPE  (acidic  methanol)/GC/ECD  

LLE  (acidic  nr)ethanol)/GC/ECD 

Bromate: 

Ion  chromatography 

Ion  chromatography  &  post  column  reaction 

IC/ICP-MS  

Chlorite: 

Amperometric  titration 

Spectropfiotometry '. 

Ion  chromatography 


EPA  method 


502.2" 

524.2 

551.1 


552.15 
552.2,  552.3. 


300.1 

317.0  Rev  2  06,  326.06 
321.86.  7 


327.08. 

300.0,  300.1,  3170  Rev.  2.0,  326.0 


Standard 
Method  2 


6251  B5. 


4SOO-CIO2 
E". 


ASTM 
MettKXJ3 


D6581- 
00 


D6581- 
00 


'  P&T  =  purge  and  trap;  GC  =  gas  chromatography;  EICD  =  electrolytic  conductivity  detector;  PID  =  photoionization  detector  MS  =  mass  spec- 
trometer;'l.LE  =  liquid/liquid  extraction;  ECD  =  electron  capture  detector;  SPE  =  solid  phase  extraction;  IC  =  ion  chromatography;  ICP-MS  =  in- 
ductively coupled  plasma/mass  spectrometer  ^^^ 

2  219th  or  20th  editions  or  the  On-Line  Version  of  Standard  Mettiods  for  the  Examination  of  Water  and  Wastewater,  1995,  1998,  and  2003,  re- 
spectively, American  Public  Health  Association;  any  of  these  editions  may  be  used. 

^Annual  Book  of  ASTM  Standards,  2001  or  any  year  containing  the  cited  version  of  the  method.  Vol  11.01. 

"  If  TTHMs  are  the  only  analytes  being  measured  in  the  sample,  then  a  PID  is  not  required. 

s The  samples  must  be  extracted  within  14  days  of  sample  collection. 

6  Ion  chromatography  &  post  column  reaction  or  IC/ICP-MS  must  be  used  for  monitoring  of  bromate  for  purposes  of  demonstrating  eligibility  of 
reduced  monitoring,  as  prescribed  in  §141.132(b)(3)(ii).  j      ...    ««  j 

7  Samples  must  be  preserved  at  the  time  of  sampling  with  SO  mg  ethylenediamine  (EDA)/L  of  sample  and  must  be  analyzed  within  28  days. 

6  Amperometric  titration  or  spectrophotometry  may  be  used  for  routine  daily  monitoring  of  chlorite  at  the  entrance  to  the  distnbution  system,  as 
prescribed  in  §141.132(b)(2)(i)(A).  Ion  chromatography  must  be  used  for  routine  monthly  monitoring  of  chlonte  and  additional  monitoring  of  chlo- 
rite in  the  distribution  system,  as  prescribed  in  §141.1 32(b)(2)(i)(B)  and  (b)(2)(ii). 


(2)  Analysis  under  this  section  for 
disinfection  byproducts  must  be 
conducted  by  laboratories  that  have 
received  certification  by  EPA  or  the 
State,  except  as  specified  under 
paragraph  (b){3)of  this  section.  To 
receive  certification  to  conduct  analyses 
for  the  DBP  contaminants  in  §§  141.64, 


141.135,  and  subparts  U  and  V  of  this 
part,  the  laboratory  must: 

(i)  Analyze  Performance  Evaluation 
(PE)  samples  that  are  acceptable  to  EPA 
or  the  State  at  least  once  during  each 
consecutive  12  month  period  by  each 
method  for  which  the  laboratory  desires 
certification. 


(ii)  Achieve  quantitative  results  on  the 
PE  sample  analyses  that  are  within  the 
following  acceptance  limits  which 
become  effective  [date  60  days  after  date 
of  final  rule  publication]  for  purposes  of 
certification: 
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TTHM: 

Chloroform 
Bromodichli  >romethane 
Dibromochli  jromefhane 
Bromoform 

HAAS: 

Monochlorobcetic  Acid 
Dichloroace  tic  Acid 
Trichloroacetic  Acid 
Monobromacetic  Acid 
DIbromoaccitic  Acid 

Chlorite  

Bromate  
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DBP 


Acceptance 

limits 

(percent) 


Comments 


(iii)  Report 
concentiation! 


±20 
±20 
±20 
±20 

±40 
±40 
±40 
±40 
±40 
±30 
±30 


batxjratory  must  meet  all  4  individual  THM  acceptance  limits  in 
order  to  successfully  pass  a  PE  sample  for  TTHM. 


Laboratory  must  meet  the  acceptance  limits  for  4  out  of  5  of 
the  HAAS  compounds  in  order  to  successfully  pass  a  PE 
sample  for  HAAS. 


quantitative  data  for 
at  least  as  low  as  the 


ones  listed  in  the  following  table  for  all 
DBP  samples  analyzed  for  compliance 


with  §§  141.64,  141.135, 141.136.  and 
subparts  U  and  V  of  this  part: 


DBP 


rometliane 


TTHM  2; 

Chloroform 

Bromodichlciomethane 

Dibromochio 

Bromofonm 
hAAS:  2 

Monochloro 

Dichloroacetl 

Trichloroacetic  Acid  

Monobromoacetic  Acid 

Dibromoace|c  Acid 

Chlorite 

Bromate  .... 


Minimum  re- 
porting level 
(ug/L)^ 


icetic  Acid 
Acid  


1.0 

1.0 
1.0 
1.0 

2.0 
1.0 
1.0 
1.0 
1.0 
200. 
5.0  or  1.0 


Comments 


Laboratories  that  use  EPA  Methods  317.0  Revision  2.0,  326.0 
or  321.8  must  meet  a  1.0  ng/L  MRL  for  bromate. 


.=.iih«t^l  fl  .^K  f  f  encompass  the  m.ninium  reporting  level  (MRL)  concentration  and  the  laboratory  must  verify  the  accuracy  of  the 
^.fZ  ^t}  ®,  'ovvest  concentration  for  which  quanttlafive  data  are  reported  by  analyzing  a  calibration  check  standard  at  that  concentra- 
n^o  LV?®,rf9'"3''ig  o' each  batch  of  samples.  The  measured  concentration  for  the  check  standard  must  be  within  ±50%  of  the  expected  value 

Sl'to^e^^S^p^'rt^Sfmlt  ch^^^^^^^^  '''  ^"'  ''  '°"^  ''  '''  P^^*^'°"  ^"^  '"'^'''^  ''''''  -«  ^^^  '^  «-'V^-9  '  ^'-'^-^  «' 


zero 


l!^^nJ^!?r^fV'^!'!!^''f  trihalomethane  or  hatoacetic  acid  concentrations  to  calculate  the  TTHM  or  HAAS  concentrations,  respectively,  a 
iro  IS  used  for  aiiy  analytical  result  that  is  less  than  the  MRL  concentration  for  that  DBP.  »K^"vc,y,  a 


(3)  A  party 
State  must 


approved  by  EPA  or  the 
daily  chlorite 


mea  sure  i 


Met  lodology 


Amperometric  Titfatron 

Low  Level  Amper  jmetric  Titration 

DPD  Ferrous  Titri  Tietric 

DPD  Colorimetric 

Syringaldazine  (F  VCTS) 

lodometric 

DPD  

Amperometric  Method  II 


Electrc  de 


Lissamine  Green 


'  X  indreate&  mtethod 
onstrating  compli^ice 
chtoramine  MRDL 


samples  at  the  entrance  to  the 
distribution  system. 


(c)* 
(D* 


Spectrophotometric 


Standard 
method 


4500-CID 
4500-CI  E 
4500-CI  F 
4500-CI  G 
4500-CI 
4500-CI 
4S0O-CIO2 
45OO-CIO2 
E 


ASTM 
method 


EPA  method 


D 1253-86 


327.0 


Residual  Measured  ^ 


Free 
chlorine 


Combined 
chlorine 


Total 
chlorine 


Chlorine 
dioxide 


X 

X 
X 


"  il  ^'°^^  for  rneasuring  specified  disinfectant  residual.  Free  chlorine  or  total  chlorine  may  be  measured  for  dem- 
with  the  chlonne  MRDL  and  combined  chlorine  or  total  chlorine  may  be  measured  for  demonstrating  compliance  with  the 
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(d)*  *  * 

(2)  Bromide.  EPA  Methods  300.0. 
300.1.  317.0  Revision  2.0,  326.0.  or 
ASTM  D  6581-00. 

(3)  Tofay  Organic  Carbon  (TOC). 
Standard  Method  5310  B  (High- 
Temperature  Combustion  Method)  or 
Standard  Method  5310  C  (Persulfate- 
Ultraviolet  or  Heated-Persulfate 
Oxidation  Method)  or  Standard  Method 
5310  D  (Wet-Oxidation  Method)  or  EPA 
Method  415.3.  Inorganic  carbon  must  be 
removed  from  the  samples  prior  to 
analysis.  TOC  samples  may  not  be 
filtered  prior  to  analysis.  TOC  samples 
must  be  acidified  at  the  time  of  sample 
collection  to  achieve  pH  less  than  or 
equal  to  2  with  minimal  addition  of  the 
acid  specified  in  the  method  or  by  the 
instrument  manufacturer.  Acidified 
TOC  samples  must  be  analyzed  within 
28  days. 

(4)  *    *   * 

(i)  Dissolved  Organic  Carbon  (DOC). 
Standard  Method  5310  B  (High- 
Temperatiue  Combustion  Method)  or 
Standard  Method  5310  C  (Persulfate- 
Ultraviolet  or  Heated-Persulfate 
Oxidation  Method)  or  Standard  Method 
5310  D  (Wet-Oxidation  Method)  or  EPA 
Method  415.3.  DOC  samples  must  be 
filtered  through  the  0.45  |im  pore- 
diameter  filter  as  soon  as  practical  after 
sampling,  not  to  exceed  48  hours.  After 
filtration.  DOC  samples  must  be 
acidified  to  achieve  pH  less  than  or 
equal  to  2  with  minimal  addition  of  the 
acid  specified  in  the  method  or  by  the 
instrument  manufacturer.  Acidified 
DOC  samples  must  be  analyzed  within 
28  days.  Inorganic  carbon  iftust  be 
removed  fi-om  the  samples  prior  to 
analysis.  Water  passed  through  the  filter 
prior  to  filtration  of  the  sample  must 
serve  as  the  filtered  blank.  This  filtered 
blank  must  be  analyzed  using 
procedures  identical  to  those  used  for 
analysis  of  the  samples  and  must  meet 
the  following  criteria:  DOC  <  0.5  mg/L. 

(ii)  Ultraviolet  Absorption  at  254  nm 
(UV254).  Standard  Method  5910  B 
(Ultraviolet  Absorption  Method)  or  EPA 
Method  415.3.  UV  absorption  must  be 
measiued  at  253.7  nm  (may  be  rounded 
off  to  254  nm).  Prior  to  analysis.  UV^*^ 
samples  must  be  filtered  through  a  0.45 
\im  pore-diameter  filter.  The  pH  of 
UV25-*  samples  may  not  be  adjusted. 
Samples  must  be  analyzed  as  soon  as 
practical  after  sampling,  not  to  exceed 
48  hours. 
***** 

(6)  Magnesium.  All  methods  allowed 
in  §  141.23(k)(l)  for  measm-ing 
magnesiiun. 

9.  Section  141.132  is  amended  by 
revising  paragraphs  (b)(3)(ii)  and  (e)  to 
read  as  follows: 


§141.132    Monitoring  requirements. 

***** 

(b)*   *   * 

(i)*  *  * 

(ii)  Reduced  monitoring. 
'  (A)  Until  [date  three  years  from  final 
rule  publication],  systems  required  to 
analyze  for  bromate  may  reduce 
monitoring  from  monthly  to  quarterly,  if 
the  system's  average  source  water 
bromide  concentration  is  less  than  0.05 
mg/L  based  on  representative  monthly 
bromide  measurements  for  one  year. 
The  system  may  remain  on  reduced 
bromate  monitoring  imtil  the  running 
annual  average  soiu-ce  water  bromide 
concentration,  computed  quarterly,  is 
equal  to  or  greater  than  0.05  mg/L  based 
on  representative  monthly 
measurements.  If  the  running  annual 
average  soiuce  water  bromide 
concentration  is  >0.05  mg/L,  the  system 
must  resume  routine  monitoring 
required  by  paragraph  (b)(3)(i)  of  this 
section. 

(B)  Beginning  [date  three  years  from 
final  rule  publication],  systems  may  no 
longer  use  the  provisions  of  paragraph 
(b){3)(ii)(A)  of  this  section  to  qualify  for 
reduced  monitoring.  A  system  required 
to  analyze  for  bromate  may  reduce 
monitoring  from  monthly  to  quarterly,  if 
the  system's  running  annual  average 
bromate  concentration  is  less  than 
0.0025  mg/L  based  on  monthly  bromate 
measiuements  under  paragraph  (b)(3)(i) 
of  this  section  for  the  most  recent  four 
quarters,  with  samples  analyzed  using 
Method  317.0  Revision  2.0.  325.0  or 
321.8.  If  a  system  has  qualified  for 
reduced  bromate  monitoring  under        ^ 
paragraph  {b)(3)(ii){A)  of  this  section, 
that  system  may  remain  on  reduced 
monitoring  as  long  as  the  running 
annual  average  of  quarterly  bromate 
samples  does  not  exceed  0.0025  mg/L 
based  on  samples  analyzed  using 
Method  317.0  Revision  2.0.  325.0.  or 
321.8.  If  the  numing  annual  average 
bromate  concentration  is  >0.0025  mg/L, 
the  system  must  resume  routine 
monitoring  required  by  paragraph 
(b)(3)(i)  of  this  section. 
***** 

(e)  Monitoring  requirements  for  source 
water  TOC.  In  order  to  qualify  for 
reduced  monitoring  for  TTHM  and 
HAAS  under  paragraph  {b)(l)(ii)  of  this 
section,  subpart  H  systems  not 
monitoring  under  the  provisions  of 
paragraph  (d)  of  this  section  must  take 
monthly  TOC  samples  approximately 
every  30  days  at  a  location  prior  to  any 
treatment.  lia  addition  to  meeting  other 
criteria  for  reduced  monitoring  in 
paragraph  (b)(l)(ii)  of  this  section,  the 
source  water  TOC  nuining  annual 
average  must  be  <4.0  mg/L  (based  on  the 


most  recent  four  quarters  of  monitoring) 
on  a  continuing  basis  at  each  treatment 
plant  to  reduce  or  remain  on  reduced 
monitoring  for  TTHM  and  HAAS. 

***** 

10.  Section  141.134  is  amended  by 
revising  paragraph  (b)  introductory  text 
to  read  as  follows: 

§  1 41 .1 34    Reporting  and  recordkeeping 
requirements. 

***** 

(b)  Disinfection  byproducts.  In 
addition  to  reporting  required  under 
§  141.136(e),  systems  must  report  the 
information  specified  in  the  following 
table: 
***** 

11.  Section  141.135  is  amended  by 
revising  paragraph  (a)(3)(ii)  to  read  as 
follows: 

§  1 41 .1 35    Treatment  technique  for  control 
of  disinfection  byproduct  (DBP)  precursors. 

(a)*   *  * 

(3)*   *   * 

(ii)  Softening  that  results  in  removing 
at  least  10  mg/L  of  magnesium  hardness 
(as  CaCOO.  measured  monthly 
according  to  §  141.131(d)(6)  and 
calculated  quarterly  as  a  nmning  annual 
average. 
***** 

12.  Section  141.136  is  added  to 
subpart  L  to  read  as  follows: 

§141.136    Additional  compliance 
requirements  for  Stage  2A. 

(a)  Applicability.  Any  system  that 
takes  TTHM  and  HAAS  compliance 
samples  imder  this  subpart  at  more  than 

_one  location  in  its  distribution  system  is 
subject  to  additional  MCL  requirements 
beginning  [date  3  years  after  publication 
of  final  rule]  until  the  dates  identified 
for  compliance  with  subpart  V  in 
§  141.620(c).  Any  system  that  takes 
samples  at  more  than  one  location  must 
calculate  a  locational  numing  annual 
average  (LRAA)  for  each  sampling  point 
and  comply  with  the  MCLs  of  0.120  mg/ 
L  for  TTHM  and  0.100  mg/L  for  HAAS 
listed  in  §  141.64(b)(2).  except  as 
provided  for  under  paragraph  (c)  of  this 
section. 

(b)  Compliance.  (1)  Systems  must 
calculate  a  locational  running  annual 
average  each  quarter  for  each 
monitoring  location  at  which  they  took 
TTHM  and  HAAS  samples  under  their 
monitoring  plan  developed  under 

§  141.132(f)  by  averaging  the  results  of 
TTHM  or  JL\AS  monitoring  at  that 
sample  location  dimng.the  four  most 
recent  quarters. 

(2)  Systems  required  to  conduct 
quarterly  monitoring  imder  this  subpart 
must  begin  to  make  compliance 
calculations  under  paragraph  (b)  of  this 


49670 


Federal  Register /Vol.  68,  No.  159 /Monday.  August  18,  2003 /Proposed  Rules 


section  at  thej  end  of  the  fourth  calendar 
quarter  that  ffiilows  the  compliance  date 
in  paragraph  (a)  of  this  section  and  at 
the  end  of  eaoh  subsequent  quarter. 
Systems  required  to  conduct  monitoring 
at  a  frequency  that  is  less  than  quarterly 
under  this  subpart  must  make 
compliance  caJculations  under 
paragraph  (b)  jof  this  section  beginning 
with  the  first  tompliance  sample  taken 
after  the  comoliance  date  in  paragraph 
(a)  of  this  section. 

(3)  Failure  to  monitor  will  be  treated 
as  a  monitorii  ig  violation  for  each 
quarter  that  a  monitoring  result  would 
be  used  in  a  1(  cational  running  annual 
average  comp  iance  calculation. 

(c)  Consecu  iVe  systems.  A 
consecutive  si  stem  must  comply  with 
the  TTHM  an<  I  HAA5  MCLs  in 

§  141.64(b)(2)  at  each  monitoring 
location  in  its  distribution  system 
identified  in  ijs  monitoring  plan 
developed  unAet  §  141.132(f). 

(d)  Reportin  j.  Systems  must  submit 
the  complianc  b  calculations  and 
locational  run  ling  annual  averages 
under  this  sec  ion  as  part  of  the  reports 
required  unde  ■  §  141.134. 

Subpart  O— [/  imended] 

13.  Section  141.151  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


APPENDIX  A  TO  Subpart  Q  of  Part  141.— NPDWR  Violations  and  Other  Situations  Requiring  Public  Notice 


I.  Violations  of 
Cons  (NPDWR 


r  ational  Primary  Drinking  Water  Regula- 

3 


G.  Disinfection 

1 .  Total  trihalom^thanes 


Byproducts,  *  *  * 
(TTHM) 


2.  Haloacetic  acii  Is  (HAAS) 


Appendix  A — Eddnotes 

12.  §§141.12  a  id 
apply  after  Deceifiber 


20.  §§141.64(14(1) 
until  §§141.64(b 


§  1 41 .1 51    Purpose  and  applicability  of  this 
sut>part. 

***** 

(d)  For  the  purpose  of  this  subpart, 
detected  means:  At  or  above  the  levels 
prescribed  by  §  141.23(a)(4)  for 
inorganic  contaminants,  at  or  above  the 
levels  prescribed  by  §  141.24(f)(7)  for 
the  contaminants  listed  in  §  141.61(a),  at 
or  above  the  levels  prescribed  by 
§  141.24(h)(18)  for  the  contaminants 
listed  in  §  141.61(c),  at  or  above  the 
levels  prescribed  by  §  141.131(b)(2)(iii) 
for  the  contaminants  or  contaminant 
groups  listed  in  §  141.64  and 
§  141.153(d)(iv),  and  at  or  above  the 
levels  prescribed  by  §  141. 25(c)  for 
radioactive  contaminants. 
***** 

14.  Section  141.153  is  amended  by 
revising  paragraphs  (d)(4)(iv)(B)  and 
(d)(4)(iv)(C)  to  read  as  follows: 

§141.153    Content  of  ttie  reports. 

***** 

(d)  *  *  *  \ 

(4)  *   *   * 

(iv)*   *  * 

(B)  When  compliance  with  the  MCL  is 
determined  by  calculating  a  running 
annual  average  of  all  samples  taken  at 
a  sampling  point:  the  highest  average  of 
emy  of  the  sampling  points  and  the 
range  of  all  sampling  points  expressed 


in  the  same  imits  as  the  MCL.  For  the 
MCLs  for  TTHM  and  HAAS  in 
§  141.64(b)(2)  and  (3),  systems  must 
include  the  highest  locational  miming 
annual  average  for  TTHM  and  HAAS 
and  the  range  of  individual  sample 
results  for  all  sampling  points  expressed 
in  the  same  units  as  the  MCL.  If  more 
than  one  site  exceeds  the  MCL,  the 
system  must  include  the  locational 
running  annual  averages  for  all  sites  that 
exceed  the  MCL. 

(C)  When  compliance  with  the  MCL  is 
determined  on  a  system-wide  basis  by 
calculating  a  running  annual  average  of 
all  samples  at  all  sampling  points:  the 
average  and  range  of  detection 
expressed  in  the  same  units  as  the  MCL. 
The  system  is  not  required  to  include 
the  range  of  individual  sample  results 
for  the  IDSE  conducted  under  subpart  U 
of  this  part. 


Subpart  Q— {Amended] 

IS.  In  Appendix  A,  the  table  is 
amended  by  revising  entries  l.G.l  and 
1.G.2,  and  endnotes  12  and  20,  to  read 
as  follows: 


MCITMRDL/TT  violations^ 


Monitoring  and  testing  procedure  violations 


Contaminant 


Tier  of  pub- 
lic rwtice 
required 


Cffation 


Tier  of  pub- 
lic notice 
required 


Citation 


2     141.12^2, 
141.64(b)2o 

2     141.64(b)2o 


141.3G12, 

141.132(a)-(b)2o, 

141.620-630 

141.132(aHb)2o, 

141.620-630 


141.30  will  no  longer 
31,2003. 


effect  under  the  schedule  in  §  141.620(c). 
§  141.64(b)(2)  takes  effect  on  [date  three  years 
following  final  rule  publication]  and  remains 
in  effect  until  the  effective  dates  for  subpart 
V  of  this  part  compliance  in  the  table  in 
§  141.620(c). 


16.  In  Appendix  B  the  table  is 
amended  by  revising  entries  H.79,  H.80, 
and  endnote  17,  and  adding  endnote  23, 
to  read  as  follows: 


and  141.132(a)-(b)  apply 
(3)  and  141.620-.630  take 
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Appendix  B  to  Subpart  Q  of  Part  141— Standard  Health  Effects  Language  for  Public  Notification 


Contaminant 


MCLG^  mg^ 

L 


MCL2mg/L 


Standard  healtti 

effects  language 

for  public 

notification 


H.  Disinfection  Byproducts  (DBFs),  *  *  *": 

79.  Total  trihalometfianes  (TTHLM)  ;. N/A 

80.  Haloacetic  acids  (HAAS) N/A 


0.10/0.120/0.080 '«'»•" 
0.060/0.  lOO^H 


*****  comply  with  subpart  V  TTHM  and  HAAS  system-specific  monitoring  as  provided 

MCLs  (with  compliance  calculated  as  a  in  §  141.602.  As  an  alternative,  you  may 

Appendix  B— Endnotes  locational  running  annual  average)  beginning  ^^^  ^^^^  system-specific  data  that 

*  *        *    .     *        *  [date  90  months  following  publicaUon  of  provide  equivalent  or  better  information 
17.  Sui^ce  water  systeins  and  ^ound  final  rule].  on  site  selection  for  monitoring  under 

water  systems  under  the  direct  mfluence  of  *         *         *         *         *  suboart  V  as  orovided  for  in 

surface  water  are  regulated  under  subpart  H  17  part  141  is  amended  by  adding  g .  ^  cn'^fal 

of40CFR  141.  Subpart  H  community  and  new  subpart  U  to  read  as  follows:  Si«t>UJiaj. 

non-transient  non-community  systems  "^  (b)  Applicability.  You  are  subject  to 

serving  >10,000  must  comply  with  subpart  L  Subpart  U— Initial  Distribution  System  these  requirements  if  yoiu  system  is  a 

DBP  MCLs  and  disinfectant  maximum  Evaluations  commimity  water  system  that  adds  a 

residual  disinfectant  levels  (MRDLs)  sec.  primary  or  residual  disinfectant  other 

beginning  January  1.2002.  All  other  ^^^^    General  requirements.  Uian  ultraviolet  light  or  delivers  water 

community  and  non-transient  non-  \A\.GO\     Initial  Distribution  System  ... .       i^    Xre^A  with  a  orimarv  or 

community  systems  must  comply  with  EvaluaUon  (IDSE)  requiremente.  that  bas  been  treated  witfi  a  pnmary  or 

subpart  L  DBP  MCLs  and  disinfectant  MRDLs  ^45  go2    mSE  monitoring  residual  disinfectant  other  than 

beginning  January  1,  2004.  Subpart  H  I4l!603    Alternatives  other  than  IDSE  ultraviolet  light  or  if  your  system  is  a 

transient  non-community  systems  serving  monitoring.  nontransient  noncommunity  water 

>10,000  that  use  chlorine  dioxide  as  a  141.604    IDSE  reports.  system  that  serves  at  least  10,000  people 

disinfectant  or  oxidant  must  comply  with  the  141.605    Subpart  V  monitoring  location  and  adds  a  primary  or  residual 

chlorine  dioxide  MRDL  beginning  January  1,  recommendations  to  the  State.  disinfectant  other  than  ultraviolet  light 

2002.  All  other  transient  non-community  ............      o     .  or  delivers  water  that  has  been  treated 

systems  that  use  chlorine  dioxide  as  a  Subpart  U— Initial  Distribution  System  ...       nrimarv  nr  rP^dual  disinfectant 

disinfectant  or  oxidant  must  comply  with  the  Evaluations  witb  a  pnmary  or  residual  Oismlectant 

chlorine  dioxide  MRDL  beginning  January  1,  tv»'"««»"»  other  than  ultraviolet  hght.  You  must 

2004.  §141.600    General  requirements.  conduct  an  Initial  Distribution  System 

*  *        *        *        *  (a)  The  requirements  of  subpart  U  Evaluation  (IDSE).  unless  you  meet  the 
23.  Community  and  non-transient  non-  constitute  national  primary  drinking  40/30  certification  cntena  in 

community  systems  must  comply  with  ^ater  regulations.  The  regulations  in  §141 .603(b)  or  the  State  has  granted  a 

TTHM  and  HAAS  MCLs  of  0.120  mg/L  and  ^^^  ^^^part  establish  monitoring  and  ^ery  small  system  waiver  for  the  IDSE 

0.100  mg/L.  respectively  (with  compliance  ^^^^  requirements  for  identifying  o^  you  meet  the  criteria  defined  by  the 

calculated  as  a  locational  nmning^nual  compliance  monitoring  locations  to  be  State  for  a  very  small  system  waiver 

LTJfiScafiinTf  S^^^^        they  used  for  determining  compliance  with  under  §  141.603(c).  If  you  have  a  very 

S  rqufreTt'o  compVwS  su^^^^^^  maximum  contaminant  levels  for  total  smdl  systeni  waiver  for  t^ffiSE  under 

and  HAA5  MCLs  of  0.080  mg/L  ^d  0.060  trihalomethanes  (TTHM)  and  haloaceUc  §  ^    .?  ^  r^^^         T\  ff^^K 

mg/L,  respectively  (with  compliance  acids  (five)(HAA5)  in  subpart  V  through  submit  an  IDSE  report.  All  oUier 

calculated  as  a  locational  running  annual  the  use  of  an  Initial  Distribution  System  systems  must  submit  an  IDSh  report, 

average).  Community  and  non-transient  non-  Evaluation  (IDSE).  IDSEs  are  studies,  even  if  you  meet  the  40/30  certification 

community  systems  serving  >10,000  must  ^^^  j^  conjunction  with  subpart  L  criteria  in  §  141.603(c). 

comply  with  subpart  V  TTHM  and  HAA5  compliance  monitoring,  to  identify  and  (c)  Schedule.  You  must  comply  with 

MCLs  (with  compliance  calculated  as  a  »-                   compliance  monitoring  .  the  Initial  Distribution  System 

locational  running  annual  average)  begiiming  ^^'^^^^      f              .i-  .  T-nn*      j  c     1     »•       rmcci »k»  o^K.».4.,io  i..  »V.o 

[date  six  years  following  publication  of  final  Sites  that  represent  high  TTHM  and  Evaluation  (ffiSE)  on  the  schedule  in  the 

rule).  Community  knd  non-transient  non-,  HAA5  levels  throughout  the  distribution  following  table,  based  on  your  system 

community  systems  serving  <lb.000  must  system.  The  studies  will  be  based  on  type. 

If  you  are  this  type  of  system  You  must  submit  your  IDSE  report  to  tfie  state  by' 

(1)  Subpart  H  serving  >1 0,000 (date  24  mos.  following  publication  of  final  mie) 

(2)  Subpart  H  serving  <10.000 [date  24  mos.  following  publication  of  final  njlejz 

(3)  Ground  water  serving  >1 0,000  [date  24  mos.  following  publication  of  final  rule] 

(4)  Ground  water  sen/ing  <1 0,000 [date  24  mos.  following  publication  of  final  rule]  2 

(5)  Consecutive  system at  the  same  time  as  the  system  with  the  eariiest  compliance  date  in  ttie  com- 

bined distribution  system  ^ 

'  Systems  that  meet  the  40/30  certificatJon  criteria  in  §  141.603(b)  are  encouraged  to  submit  tfieir  IDSE  report  as  soon  as  tt>e  certification  cri- 
teria are  met.  .  .^  j  .  ». 

2  You  must  comply  by  [date  24  mos.  following  publication  of  final  mIe]  if  you  are  a  wholesale  system  and  any  system  in  the  combined  distnbu- 
tion  system  serves  at  least  10,000  people.  You  must  comply  by  [date  48  mos.  following  publication  of  final  mte)  if  no  system  in  the  combined  dis- 
tribution system  sen/es  at  least  10,000  people. 
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3  You  must  comply 
people.  You  mu^t 
10.000  people 


(d)  Violatioi^ 
specific  m 
requirements 
conduct 
report  no  later 
§  141.600(c) 
required  IDSE 
IDSE  report  by 
paragraph  (c) 
monitoring 
submit  your 
or  if  you  subm^ 
specified  date, 


IDSEi 


Altemath  es 


(1)  Monitoring 

(2)  System-specilc  study 

(3)  40/30  certification 


(4)  Very  small  system  waiv- 
er. 


(c)  IDSE  resu 
the  purpose  of 
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by  [date  24  mos.  following  publication  of  final  njle]  if  any  system  in  the  combined  distribution  system  serves  at  least  10  000 
comply  by  (date  48  mos.  following  publication  of  final  rule]  if  no  system  in  tfie  combined  distribution  system. serves  at  least 


;.  You  must  comply  with 
onit6ring  and  reporting 

fou  must  prepare  for, 
analy  se,  and  submiX  your  IDSE 
than  the  date  specified  in 
Fi  lilure  to  conduct  a 
)r  to  submit  a  required 
the  date  specified  in 
this  section  is  a 
violation.  If  you  do  not 

report  to  your  State, 
the  report  after  the 
you  must  comply  with 


any  additional  State-specified 
requirements,  which  may  inelude 
conducting  another  IDSE. 

§  141.601    Initial  Distribution  System 
Evaluation  (IDSE)  requirements. 

(a)  You  must  conduct  an  IDSE  that 
meets  the  requirements  in  §  141.602  or 
§  141.603(a)  or  meet  the  40/30 
certification  criteria  in  §  141.603(b)  or 
have  received  a  very  small  system 
waiver  for  the  IDSE  from  the  State  under 
§  141.603(c).  If  you  do  not  take  the  full 
complement  of  TTHM  and  HAAS 

IDSE  Alternatives 


compliance  samples  required  of  a 
system  with  your  population  and  source 
water  imder  subpart  L,  but  are  required 
to  conduct  an  IDSE  under  this  subpart, 
you  are  not  eligible  for  either  the  40/30 
certification  in  §  141.603(b)  or  the  very 
small  system  waiver  in  §  141.603(c)  and 
must  conduct  an  IDSE  that  meets  the 
requirements  in  §  141.602  or 
§  141.603(a). 

(b)  You  may  use  any  alternative  listed 
in  the  table  below  for  which  you 
qualify. 


Eligibilily 

All  systems  required  to  conduct  an  IDSE 

All  systems  required  to  conduct  an  IDSE 

Any  system  with  all  TTHM  compliance  samples  <0.040  mg/L  and  all  HAAS  compli- 
ance samples  <0  030  mg/L  during  the  period  specified  in  §  141.603(b). 
Any  system  sen/ing  <500  for  which  the  State  has  granted  a  waiver 


Regulatory  reference 


§141.602 
§  141.603(a) 
§141 .603(b) 

§141 .603(c) 


ts  will  not  be  used  for 
( letermining  compliance 


with  MCLs  in  §141.64 
(d)  Additionc  I  provisions: 

(1)  You  may  consider  multiple  wells 
drawing  water  rom  a  single  aquifer  as 
one  treatment  pjlant  for  determining  the 
minimum  number  of  TTHM  and  HAAS 
samples  required,  with  State  approval  in 
accordance  witt  criteria  developed 
under  §  142.16(^)(5)  of  this  chapter. 
State  approvals  made  under 

§  141.132(a)(2)  jo  treat  multiple  wells 
.drawing  water  i-om  a  single  aquifer  as 
one  treatment  p  lant  remain  in  effect 
unless  withdra\  ra  by  the  State. 

(2)  If  you  are  i  consecutive  system, 
you  must  comp  y  with  the  IDSE 
requirements  in  this  subpart  based  on 
whether  you  bu  r  some  or  all  of  your 
water  from  anotjher  PWS  during  2004  for 
systems  with  an  IDSE  report  due  [date 
24  months  after  publication  of  final 
rule]  or  during  ;  006  for  systems  with  an 
IDSE  report  due  [date  48  months  after 
publication  of  fi  nal  rule].  A  consecutive 
system  that  buy  ;  some,  but  not  all,  of  its 
finished  water  c  uring  the  period 


identified  in  this  paragraph  must  treat 
each  consecutive  system  entry  point 
from  a  wholesale  system  as  a  treatment 
plant  for  the  consecutive  system  for  the 
purpose  of  "determining  monitoring 
requirements  of  this  subpart  if  water  is 
delivered  from  the  wholesale  system  to 
the  consecutive  system  for  at  least  60 
consecutive  days  through  any  of  the 
consecutive  system  entry  points.  A 
consecutive  system  that  buys  all  its 
finished  water  during  the  period 
identified  in  this  paragraph  must 
monitor  based  on  population  and  source 
water  for  the  purpose  of  determining 
monitoring  requirements  of  this  subpart. 

(i)  You  may  request  that  the  State 
allow  multiple  consecutive  system  entry 
points  from  a  single  wholesale  system  to 
a  single  consecutive  system  to  be 
considered  one  treatment  plant. 

(ii)  In  the  request  to  the  State  for 
approval  of  multiple  consecutive  system 
entry  points  to  be  considered  one 
treatment  plant,  you  must  demonstrate 
that  factors  such  as  relative  locations  of 
entry  points,  detention  times,  sources, 
and  the  presence  of  treatment  (such  as 
corrosion  control  or  booster 


disinfection)  will  have  a  minimal 
differential  effect  on  TTHM  and  HAAS 
formation  associated  with  individual 
entry  points. 

§  1 41 .602    IDSE  monitoring. 

(a)  You  must  conduct  IDSE  , 

monitoring  for  each  treatment  plant  as 
indicated  in  the  table  in  this  paragraph. 
You  must  collect  dual  sample  sets  at 
each  monitoring  location.  One  sample 
in  the  set  must  be  analyzed  for  TTHM. 
The  other  sample  in  the  set  must  be 
analyzed  for  H/VAS.  If  approved  by  the 
State  under  the  provisions  of 
§  141.601(d)(1),  you  may  consider 
multiple  wells  drawing  water  from  the 
same  aquifer  to  be  one  treatment  plant 
for  the  purpose  of  determining 
monitoring  requirements.  You  must 
conduct  one  monitoring  period  during 
the  peak  historical  month  for  TTHM 
levels  or  HAAS  levels  or  the  month  of 
warmest  water  temperature.  You  must 
review  available  compliance,  study,  or 
operational  data  to  determine  the  peak 
historical  month  for  TTHM  or  HAAS 
levels  or  warmest  water  temperature. 
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If  you  are  this  type  of  system 


(1)  Subpart  H  serving  >10,000 


(2)  Subpart  H  serving  500- 
.9,999. 


(3)  Subpart  H  serving  <500 


(4)  Ground  water  serving 
^10,000. 


(5)  Ground  water  sennng  < 
10,000. 


(6)  Consecutive  system 


Then  you  must  monitor 


Approximateiy  every  60  days  for  one  year  (six 
monitoring  periods). 


Approximately  every  90  days  for  one  year 
(four  monitoring  periods). 


Approximately  every  180  days  for  one  year 
(two  monitoring  periods). 


Approximately  every  90  days  for  one  year 
(four  monitoring  periods). 


Approximately  every  180  days  for  one  year 
(two  monitoring  periods). 


At  a  frequency  based  on  source  water  and 
your  population  ^. 


At  these  locations  for  each  treatment  plant  \2 


Eight  dual  sample  sets  per  monitoring  period  at  locations 
other  ttian  subpart  L  TTHM/HAA5  monitoring  kxatiottt 
based  on  corKMons: 

If  CHLORINE  is  used  as  residual  disinfectant:  one  near  dis- 
tribution system  entry  point,  two  at  average  residence  time, 
five  at  points  representative  of  highest  expected  TTHM 
(three  sites)  and  HAAS  concentration  (two  sites). 

H  CHLORAMINE  is  used  as  res»dual  disinfectant  for  any  pat 
of  ttie  year  two  near  distritxjtion  system  entry  point,  two  at 
average  residence  time,  tour  at  points  representative  of 
highest  expected  TTHM  (two  sites)  and  HAAS  concentra- 
tion (two  sites). 

Two  dual  sample  sets  per  monitoring  period  at  locations  ottier 
than  the  for  one  year  subpart  L  TTHM/HAA5  monitoring  lo- 
cation; one  each  representative  of  expected  htgh  periods) 
TTHM  level  and  HAAS  level. 

Two  dual  sample  sets  per  monitoring  period  at  locations  other 
than  tfie  sut)part  L  TTHM/HAA5  monitoring  location:  one 
each  representative  of  expected  high  periods)  TTHM  level 
and  HAAS  level 

Two  dual  sample  sets  per  nrranttoring  period  at  locations  otfwr 
than  the  sutjpart  L  TTHM/HAA5  monitoring  location;  one 
each  representative  of  expected  high  periods)  TTHM  level 
and  HAAS  level. 

Two  dual  sample  sets  per  monitoring  penod  at  locations  ottier 
than  the  sut)parl  L  TTHM/HAA5  monitonng  locatKXi;  of>e 
each  representative  of  expected  high  penods)  TTHM  level 
and  HAAS  level 

— For  a  corisecutive  system  that  buys  all  its  finished  water, 
number  of  sanK>les  and  locations  as  specified  in  paragraph 
(b)  of  this  section. 

— For  a  consecutive  system  ttial  buys  some,  but  not  all,  of  its 
firvst)ed  water,  serves  >1 0.000.  and  receives  water  from  a 
subpart  H  system:  at  IDSE  locations  required  of  a  subpart 
H  system  serving  >1 0,000. 

— f^r  a  consecutive  system  that  does  not  meet  any  other  cri- 
teria in  ttiis  paragraph:  two  dual  sample  sets  per  riKXiitoring 
period  at  locations  ottmr  1t»an  the  sutipart  L  TTHM/HAAS 
compliance  monitoring  location;  or>e  each  representative  of 
expected  high  TTHM  levels  and  HAAS  levels. 


1 1ncluding  treatment  plants  for  consecutive  system  entry  points  that  operate  for  at  least  60  consecutive  days. 

2  The  State  may  require  additional  monitoring. 

3  You  must  mor>itor  at  the  frequency  required  of  a  subpart  H  system  with  your  population  if  you  deliver  any  water  required  to  be  treated  under 
subpart  H.  You  must  monitor  at  the  frequency  required  of  a  ground  water  system  with  your  population  if  you  deliver  no  water  required  to  be  treat- 
ed under  subpart  H. 


(b)  n)SE  monitoring  for  consecutive 
systems  that  buy  all  their  water. 


IDSE  MONITORING  LOCATIONS  FOR  (CONSECUTIVE  SYSTEMS  THAT  BUY  ALL  THEIR  WATER 


Population  category 


Number  of 
dual  sample 
set  locations 

per  moni- 
toring period 


Distribution  system  dual  sample  set  locations  ^ 


Near  entry 
points  2 


Average 

residerice 

time 


Highest 

TTHM 

locations 


Subpart  H  Consacuthr*  Systems  that  buy  all  their  watsr 


<S003 

S00to4,999'»  

S.OOO  to  9,999*  

10,000  to  24,9995  

2S,000  to  49,9995  

so.ooo  to  99,9995 

100.000  to  499,999  s 

500,000  to  1,499,9995  ... 
1,500,000  to  4,999,9995 
>=5,000,0005 


2 
2 

4 
8 
12 
16 
24 
32 
40 
48 


1 
2 

3 

4 

6 

8 

10 


1 
2 
3 
4 
6 
8 
10 
12 


1 

1 

2 

3 

4 

5 

8 

10 

12 

14 


Highest 

HAAS 

locations 


1 
1 
1 
2 
3 
4 
6 
8 
10 
12 
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<5003 

500  to  9.9994 
10,000  to  99,99!  I* 
100,000  to  499,^* 
^500.000*  .... 


Population  category 


Number  of 
dual  sample 
set  locations 

pef  moni- 
toring period 


Distribution  system  duaJ  sample  set  locations  ^ 


Near  entry 
points  2 


Average 

residence 

time 


Highest 

TTHM 

locations 


Highest 

HAAS 

locations 


Ground  Watw  Consecutive  Systems  that  buy  alt  their  water 


2 
2 
6 
8 
12 


t 
1 
2 
3 

4 


'  Sampling  Jocations  to  be  distributed  through  distribution  system.  You  may  not  use  subpart  L  compliance  monitoring  locations  as  IDSE  samole 
sites.  You  must  coHect  a  dual  sample  set  at  each  sample  location. 

2  If  the  actual  number  of  entry  points  to  the  distribution  system  is  fewer  than  the  specified  number  of  "near  entry  point"  sampling  sites  take  ad- 
ditional samples  equally  at  highest  TTHM  and  HAAS  locations  If  there  is  an  odd  extra  location  number,  take  the  odd  sample  at  highest  TTHM  lo- 
cation. If  me  actual  number  of  entry  points  to  the  distribution  system  is  more  tfian  the  specified  number  of  sampling  locations  take  samples  first 
at  subpart  H  entry  points  to  the  distnbution  system  having  the  highest  water  flows  and  then  at  ground  water  entry  points  to  the  distribuhon  sys- 
tem riaving  ttie  ^1ighesf  wafer  flows.  ' 

3  You  must  conduct  monitoring  during  two  monitoring  periods  approximately  180  days  apart. 

«  You  must  conduct  monitonng  during  four  monitoring  periods  approximately  90  days  apart.     , 
5  You  must  coquet  monitoring  dunng  six  monitoring  penods  approximately  60  days  apart. 


(c)  You  mus^  prepare  an  IDSE 
monitoring  plan  prior  to  starting  IDSE 
monitoring  and  implement  that  plan.  In 
the  plan,  you  must  identify  specific 
monitoring  locations  and  dates  that 
meet  the  criteiia  in  paragraphs  (a)  and 
(b)  of  this  sectipn,  as  applicable. 

S 141 .603    Altertiatlves  other  than  IDSE 
monitoring. 

In  lieu  of  ID^E  monitoring  under 
§  141.602,  you  may  use  one  of  the 
altemaUves  identified  in  paragraphs  (a) 
through  (c)  of  tnis  section  for  which  you 
qiialify  to  comply  with  this  subpart. 

(a)  Systems}  tecific  study.  You  may 
perform  an  IDS  E  study  based  on  system- 
specific  monitc>ring  or  system-specific 
data  if  such  a  study  identifies  equivalent 
or  superior  monitoring  sites 
representing  hteh  TTHM  and  HAAS 
levels  as  would  be  identified  by  IDSE 
monitoring  under  §  141.602.  You  must 
submit  an  IDSE  report  that  complies 
with  §141.604. 

(b)  40/30  cev  ification.  In  order  to 
qualify  for  the  4o/30  certification,  you 
must  not  have  had  any  TTHM  or  HAAS 
monitoring  violations  during  the 
periods  specified  in  paragraphs  {b)(l) 
through  (b)(3)  df  this  section. 

(1)  You  are  not  required  to  comply 
with  §  141.602  br  paragraph  (a)  of  this 
section  if  you  certify  to  yoiu  State  that 
all  compliance  Samples  under  subpart  L 
in  2002  and  2003  (for  subpart  H  systems 
serving  >10,00(  people)  or  in  2004  and 
2005  (for  systeiis  serving  <1 0,000 
people  that  are  not  required  to  submit 
an  IDSE  report  )y  [date  24  months 
following  publication  of  final  rule]) 
were  <0.040  mf  /L  for  TTHM  and  <0.030 
mg/L  for  HAAS 


(2)  If  you  are  a  grotmd  water  system 
serving  >10,000  people,  you  are  not 
required  to  comply  with  §  141.602  or 
paragraph  (a)  of  this  section  if  you 
certify  to  your  State  that  all  TTHM 
samples  taken  under  §  141.30  in  2003 
are  <0.040  mg/L  and  that  all  TTHM  and 
HAAS  compliance  samples  taken  under 
subpart  L  during  2004  are  <0.040  mg/L 
and  <0.030  mg/L,  respectively. 

(3)  If  you  are  a  consecutive  system 
serving  <10.000  required  to  submit  an 
IDSE  report  by  [date  24  months 
following  publication  of  final  rule],  you 
are  not  required  to  comply  with 

§  141.602  or  paragraph  (a)  of  this  section 
if  you  certify  to  your  State  that  all 
TTHM  and  HAAS  compliance  samples 
taken  under  subpart  L  during  2004  are 
<0.040  mg/L  and  <0.030  mg/L. 
respectively. 

(4)  You  must  submit  an  IDSE  report 
that  complies  with  §  141.604  and 
contains  the  required  certification. 

(c)  Very  small  system  waiver.  If  you 
serve  fewer  than  500  people,  the  State 
may  waive  IDSE  monitoring  if  the  State 
determines  that  the  TTHM  and  HAAS 
monitoring  site  for  each  plant  luider 
§141.132  is  sufficient  to  represent  both 
the  highest  TTHM  and  the  highest 
HAAS  concentration  in  your 
distribution  system.  If  your  IDSE 
monitoring  is  waived,  you  are  not 
required  to  submit  an  ODSE  report.  You 
must  monitor  under  subpart  V  during 
the  same  month  and  at  the  same 
location  as  used  for  compliance 
sampling  in  subpart  L. 

§141.604    IDSE  reports. 

You  must  submit  your  IDSE  report  to 
the  State  according  to  the  schedule  in 
§  141.600(c). 


(a)  If  you  complied  by  meeting  the 
provisions  of  §§  141.602  or  141.603(a). 
your  IDSE  report  must  include  the 
elements  required  in  paragraphs  (a)(1) 
through  (a)(3)  of  this  section. 

(1)  Yoiu  report  must  include  all 
TTHM  and  HAA5  analytical  results 
fi^om  subpart  L  compliance  monitoring 
conducted  during  the  period  of  the  IDSE 
presented  in  a  tabular  or  spreadsheet 
format  acceptable  to  the  State.  Your 
report  must  also  include  a  schematic  of 
your  distribution  system,  with  results, 
location,  and  date  of  all  IDSE 
monitoring,  system-specific  study 
monitoring,  and  subpart  L  compliance 
samples  noted. 

(2)  If  you  conducted  IDSE  monitoring 
under  §  141.602.  yoiu  report  must 
include  all  IDSE  TTHM  and  HAAS 
analytical  results  presented  in  a  tabular 
or  spreadsheet  format  acceptable  to  the 
State.  Your  report  must  also  include  all 
additional  data  you  relied  on  to  justify* 
IDSE  monitoring  site  selection,  plus 
your  original  monitoring  plan 
developed  under  §  141.602(c)  and  an 
explanation  of  any  deviations  fi'om  that 
plan. 

(3)  If  you  used  the  system-specific 
study  alternative  in  §  141.603(a).  yoiu 
report  must  include  the  basis  (studies, 
reports,  data,  analytical  results, 
modeling)  by  which  you  determined 
that  the  recommended  subpart  V 
monitoring  sites  representing  high 
TTHM  and  HAAS  levels  are  comparable 
or  superior  to  those  that  would 
otherwise  have  been  identified  by  IDSE 
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monitoring  under  §  141.602.  Your  report 
must  also  include  an  analysis  that 
demonstrates  that  yoiu  system-specific 
study  characterized  expected  I'lHM 
and  HAAS  levels  throughout  your  entire 
distribution  system. 

(b)  If  you  meet  the  40/30  certification 
criteria  in  §  141.603(b).  your  IDSE  report 
must  include  all  TTHM  and  HAAS 
analj^ical  results  fi'om  compliance 
monitoring  used  to  qualify  for  the  40/30 
certification  and  a  schematic  of  yoiu 
distribution  system  (writh  results, 
location,  and  date  of  all  compliance 
samples  noted).  You  must  also  include 
results  of  those  compliance  samples 
taken  after  the  period  used  to  qualify  for 
the  40/30  certification  for  State  review. 

(c)  Yoiu  IDSE  report  must  include 
your  recommendations  and  justification 
for  where  and  diuing  what  month(s) 
TTHM  and  HAAS  monitoring  for 
Subpart  V  should  be  conducted.  You 
must  base  your  recommendations  on  the 
criteria  in  §  141.605.  Your  IDSE  report 
must  also  include  the  population 
served;  system  type  (subpart  H  or 
ground  water);  whether  yoiu  system  is 

a  consecutive  system;  and,  if  you 
conducted  plant-based  monitoring,  the 
number  of  treatment  plants  and 
consecutive  system  entry  points. 

(d)  Recordkeeping.  You  must  retain  a 
complete  copy  of  your  IDSE  report 
submitted  under  §  141.604  for  10  years 
after  the  date  that  you  submitted  your 
IDSE  report.  If  the  State  modifies  the 
monitoring  requirements  that  you 
recommended  in  yoiu  IDSE  report  or  if 
the  State  approves  alternative 
monitoring  sites,  you  must  keep  a  copy 
of  the  State's  notification  on  file  for  10 
years  after  the  date  of  the  State's 
notification.  You  must  make  the  IDSE 
report  and  any  State  notification 
available  for  review  by  the  State  or  the 
public. 

§  1 41 .605    Subpart  V  monitoring  location 
recommendations  to  the  State. 

(a)  Subpart  H  systems  serving  at  least 
10,000  people.  If  you  are  a  system 


required  to  take  ioxii  dual  sample  sets 
per  treatment  plant  per  quarter  under 
routine  monitoring  under  §  141.621,  you 
must  base  your  recommendations  on  the 
locations  in  the  distribution  system    , 
where  you  expect  to  find  the  highest 
TTHM  and  HAAS  LRAAs.  In 
determining  the  highest  LRAA,  you 
must  evaluate  both  subpart  L 
compliance  data  and  IDSE  data.  For 
each  plant,  you  must  recommend 
locations  with:  

(1)  The  two  highest  TTHM  locational 
running  annual  averages; 

(2)  The  highest  HAAS  locational 
running  annual  average;  and 

(3)  An  existing  subpart  L  compliance 
monitoring  location  identified  in  the 

§  141.132(f)  monitoring  plan  that  is  the 
location  of  either  the  highest  TTHM  or 
HAAS  LRAA  among  the  three 
compliance  monitoring  locations 
representative  of  average  residence  time 
(by  calculating  an  LRAA  for  each 
compliance  monitoring  location  using 
the  compliance  monitoring  results 
collected  dtmng  the  period  of  the  IDSE). 

(4)  You  may  recommend  locations 
other  than  those  in  paragraphs  (a)(1) 
through  (3)  of  this  section  if  you  include 
a  rationale  for  selecting  other  locations. 
If  the  State  approves,  you  must  monitor 
at  these  locations  to  determine 
compliance  under  subpart  V. 

(5)  If  any  of  the  criteria  in  this 
paragraph  (a)  of  this  section  would 
cause  fewer  than  four  locations  per 
treatment  plant  to  be  recommended,  you 
must  identify  an  additional  location(s) 
with  the  next  highest  HAAS  LRAA. 

(b)  All  groundwater  systems  and 
subpart  H  systems  serving  fewer  than 
10,000  people.  If  you  are  a  system 
required  to  take  two  dual  sample  sets 
per  treatment  plant  per  quarter  or  per 
year  or  one  TTHM  and  one  HAAS 
sample  per  plant  per  year  for  routine 
monitoring  under  §  141.621,  you  must 
select  the  locations  with  the  highest 
TTHM  locational  running  annual 
average  and  highest  HAAS  locational 
miming  annual  average,  unless  you 


include  a  rationale  for  selecting  other 
locations.  If  the  State  approves,  you 
must  monitor  at  these  other  locations  to 
determine  compliance  under  subpart  V. 
If  any  of  the  criteria  in  this  paragraph 
would  cause  only  one  location  per 
treatment  plant  to  be  recommended,  you 
must  identify  an  additional  location 
with  the  next  highest  HAAS  LRAA  or 
request  that  you  be  allowed  to  monitor 
only  at  that  location. 

(c)  Systems  that  qualify  for  the  40/30 
certification.  If  you  use  the  40/30 
certification  in  §  141.603(b),  you  may 
use  either  subpart  L  compliance 
monitoring  locations  or  you  may 
identify  monitoring  locations  for 
Subpart  V  that  are  different  from  those 
for  subpart  L.  You  must  include  a 
rationale  for  changing  existing  subpart  L 
locations,  choosing  locations  with  a 
long  residence  time  and  a  detectable 
residual.  If  you  choose  monitoring 
locations  other  than  those  in  subpart  L 
as  subpart  V  compliance  monitoring 
locations,  you  must  retain  the  subpart  L 
locations  with  the  highest  TTHM  and 
HAAS  LRAAs.  If  any  of  the  criteria  in 
this  paragraph  would  cause  only  one 
location  per  treatment  plant  to  be 
recommended,  you  must  identify  an 
additional  location  with  the  next 
highest  HAAS  LRAA  or  request  that  you 
be  allowed  to  monitor  only  at  that 
location.  If  you  are  required  to  monitor 
at  more  locations  under  subpart  V  of 
this  part  than  under  subpart  L  of  this 
part,  you  must  identify  additional 
locations  with  a  long  residence  time  and 
a  detectable  residual. 

(d)  Consecutive  systems  that  buy 
some,  but  not  all,  of  their  finished  water. 
Your  recommendations  must  comply 
with  §§  141.601(d)  and  141.605  (a) 
through  (c). 

(e)  Consecutive  systems  that  buy  all 
their  finished  water. 

(1)  You  must  select  the  number  of 
monitoring  locations  specified  in  the 
following  tables. 


Subpart  v.— Sample  Frequency  for  TTHM/HAA5  (as  Dual  Sample  Sets)  for  Consecutive  Systems  That  Buy 

All  Their  Water 


Population 


Number  of  samples 


Sut>part  H  Consecutive  Systems  That  Buy  Ail  Their  Water 


<500 

500  to  4,999  

5,000  to  9,999  ... 
10,000  to  24,999 
25,000  to  49,999 
50,000  to  99,999 


1  TTHM  and  1  HAAS  sample  per  year  at  different  locations  and  time  if  the  highest  TTHM  and  HAAS  occun'ed  at 
different  locations  and/or  time  or  1  dual  sample  set  per  year  if  the  highest  TTHM  and  HAAS  occurred  at  the 
same  location  and  time  of  year,  taken  during  the  peak  historical  month  for  DBP  concentrations  or  (if  unknown) 
month  of  warmest  water  temperature. 

1  TTHM  and  1  HAAS  sample  per  quarter  at  different  locatkjns  if  the  highest  TTHM  and  HAAS  occun-ed  at  different 
locations  or  1  dual  sample  set  per  quarter  if  the  highest  TTHM  and  HAAS  occun-ed  at  the  same  locatton. 

2  dual  sample  sets  per  quarter. 
4  dual  sample  sets  per  quarter. 
6  dual  sample  sets  per  quarter. 
8  dual  sample  sets  per  quarter. 
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Subpart  V 


PopuU  tion 


100.000  to 
500,000  to  1 
1,500,000  to  4 
>=5,000,000  . 


499  999 


4<9 


999  . 
J99.999 


<500 


500  to  9.999 
10,000  to  99, 
100.000  to 
>500,000  . 


9SJ 


499,999 


(2)  You 
monitoring 
compliance 
d'oring  the 
monitoring 
protocol  in 
(iv)  of  this 
a  rationale 
locations.  If 
than  four 
protocol  as 
between  sites 
LRAAand  the 
previously 
monitoring 
locations 
this  section. 

(i)  Location 
LRAAnot 
subpart  V  mo 

(ii)  Location 
LRAA  not  pre" ' 
subpart  V 

(iii)  Existing 
residence  timt 
location 

(iv)  Locatiot 
LRAAnot 
subpart  V 

(3)  You  may 
other  than 
this  section  if 
selecting  other 
approves,  you 
locations  to 
under  subpart 

(4)  If  you 
in§141.603(b 


thoie 


us<d 


(1)  Subpart  H  sefving 

(2)  Subpart  H 


(3)  Ground  water 

(4)  Ground  water 


—Sample  Frequency  for  TTHM/HAA5  (as  Dual  Sample  Sets)  for  Consecutive  Systems  That  Buy 

All  Their  Water— Continued 


Number  of  samples 


12  dual  sample  sets  per  quarter. 
16  dual  sample  sets  per  quarter. 
20  dual  sample  sets  per  quarter. 
24  dual  sample  sets  per  quarter. 


Ground  Water  Consecutive  Systems  That  Buy  All  Their  Water 


1  TTHM  and  1  HAAS  sample  per  year  at  different  locations  and  time  if  the  highest  TTHM  and  HAAS  occurred  at 
different  locations  and/or  time  or  1  dual  sample  set  per  year  if  the  highest  TTHM  and  HAAS  occurred  at  the 
same  location  and  time  of  year,  taken  during  the  peak  historical  month  for  DBP  concentrations,  or,  if  unknown, 
during  month  of  warmest  water  temperature. 

2  dual  sample  sets  per  year.  Must  be  taken  during  the  peak  historical  month  for  DBP  concentrations. 
4  dual  sample  sets  per  quarter. 

6  dual  sample  sets  per  quarter. 
8  dual  sample  sets  per  quarter. 


mu*t  select  Subpart  V 
lo  :ations  based  on  subpart  L 
n:  onitoring  results  collected 
'  of  the  IDSE  and  IDSE 
reiults.  You  must  follow  the 
paragraphs  (e)(2)(i)  through 
sec  tion,  unless  you  provide 
for  recommending  different 
'  re  quired  to  monitor  at  more 
locations,  you  must  repeat  the 
uy,  alternating 
with  the  highest  HAAS 
highest  TTHM  LRAA  not 
sel  jcted  as  a  subpart  V 
lo(  ;ation  for  choosing 
undfr  paragraph  (e)(2)(iii)  of 

with  the  highest  TTHM 
pre  iously  selected  as  a 
t  itoring  location, 
with  the  highest  1L\A5 
iously  selected  as  a 
moi^toring  location, 
subpart  L  average 
compliance  monitoring 


with  the  highest  TTHM 
pre'  iously  selected  as  a 
mon  itoring  location. 

recommend  locations 

in  paragraph  (e)(2}  of 
;  'ou  include  a  rationale  for 
locations.  If  the  State 
knust  monitor  at  these 
de  termine  compliance 
V.     ' 

the  40/30  certification 
and  do  not  have 


sufficient  subpart  L  monitoring 
locations  to  identify  the  required 
number  of  Subpart  V  compliance 
monitoring  locations,  you  must  identify 
additional  locations  by  selecting  a  site 
representative  of  maximum  residence 
time  and  then  a  site  representative  of 
average  residence  time  and  repeating 
until  the  required  nmnber  of 
compliance  monitorlDg  locations  have 
been  identified. 

(f)  You  must  schedule  samples  during 
the  peak  historical  month  for  TTHM  and 
HAAS  concentration,  unless  the  State 
approves  another  month.  Once  you  have 
identified  the  peak  historical  month, 
and  if  you  are  required  to  conduct 
routine  monitoring  at  least  quarterly, 
you  must  schedule  subpart  V 
compliance  monitoring  at  a  regular 
frequency  of  approximately  every  90 
days  or  fewer. 

18.  Part  141  is  amended  by  adding 
new  subpart  V  tc  read  as  follows: 

Subpart  V— Stage  28  Disinfection 
Byproducts  Requirements 

Sec. 

141.620  General  requirements. 

141.621  Routine  monitoring. 

141.622  Subpart  V  monitoring  plan. 

141.623  Reduced  monitormg 

141.624  Additional  requirements  for 
consecutive  systems. 

141.625  Conditions  requiring  increased 
monitoring. 

141.626  Significant  excursions. 

141.627  Requirements  for  remaining  on 
reduced  TTHM  and  HAA5  monitoring 
based  on  subpart  L  results. 


141.628  Requirements  for  remaining  on 
increased  TTHM  and  HAA5  monitoring 
based  on  subpart  L  results. 

141.629  [Reserved) 

141.630  Reporting  and  recordkeeping 
requirements. 

Subpart  V— Stage  2B  Disinfection 
Byproducts  Requirements 

§  1 41 .620    General  requirements. 

(a)  The  requirements  of  subpart  V 
constitute  national  primary  drinking 
water  regulations.  These  regulations 
establish  requirements_^or  control  of 
certain  disinfection  byproducts  that 
supercede  some  requirements  in  subpart 
L  and  that  are  in  addition  to  other 
requirements  that  are  currently  required 
under  subpart  L  of  this  part.  The 
regulations  in  this  subpart  establish 
monitoring  and  other  requirements  for 
achieving  compliance  with  maximum 
contaminant  levels  for  total 
trihalomethanes  (TTHM)  and  haloacetic 
acids  (five){HAA5). 

(b)  Applicability.  You  are  subject  to 
these  requirements  if  your  system  is  a 
community  water  system  or 
nontransient  noncommunity  water 
system  that  adds  a  primary  or  residued 
disinfectant  other  than  ultraviolet  light 
or  delivers  water  that  has  been  treated     " 
with  a  primary  or  residual  disinfectant 
other  than  ultraviolet  light. 

(c)  Schedule.  You  must  comply  with 
the  requirements  in  this  subpart  on  the 
schedule  in  the  following  table,  based 
on  yoiu  system  type. 


If  you  a  re  this  type  of  system 


>10,000 
serving  <1 0,000 


serving  >1 0,000 
serving  <1 0,000 


You  must  comply  with  subpart  V  by:  ^  2  a 


{date  72  mos  following  publication  of  final  rule). 

[date  90  mos  following  publication  of  final  rule]  if  no  Cryptosporidium  monitoring  is  required 

under  §  141.706(c)  OR 
[date  102  mos  following  publication  of  final  mie]  if  Cryptosporidium  monitoring  is  required 

under  §141  706(c). 
[date  72  mos  following  publication  of  final  mie]. 
[date  90  mos  following  publication  of  final  mlej. 
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If  you  are  this  type  of  system 

You  must  comply  with  subpart  V  by:  ^  ^^ 

iVt  Conspcutive  svstem             t 

—at  the  same  time  as  the  system  with  the  earliest  compliance  date  in  the  combined  distribtt* 

tion  system. 

1  The  State  may  grant  up  to  an  additional  24  months  for  compliance  if  you  require  capital  improvements. 

2  If  you  are  required  to  conduct  quarterty  monitoring,  you  must  begin  monitoring  in  the  first  full  calendar  quarter  that  foltows  the  compliance 
date  in  this  table  If  you  are  required  to  conduct  monitoring  at  a  frequency  that  is  less  than  quarterty,  you  must  t)egin  monitoring  in  the  calendar 
month  recommended  in  the  IDSE  report  prepared  under  §  141.604  no  later  than  12  months  after  the  compliance  date  in  this  table.  If  you  are  not 
required  to  submit  an  IDSE  report,  you  must  begin  monitoring  during  the  calendar  month  identified  in  the  monitoring  plan  developed  under 
§  141 .622  no  later  than  12  months  after  the  compliance  date.        .  ^     .  , 

3  If  you  are  required  to  conduct  quarterty  monitoring,  you  must  make  compliance  calculations  at  the  end  of  the  fourth  calendar  quarter  that  fol- 
lows the  compliance  date  and  at  the  end  of  each  subsequent  quarter  (or  eariier  if  the  LRAA  calculated  based  on  fewer  than  four  quarters  of  data 
would  cause  the  MCL  to  t>e  exceeded  regardless  of  the  monitoring  results  of  subsequent  quarters).  It  you  are  required  to  conduct  monitoring  at  a 
frequency  that  is  less  than  quarterty,  you  must  make  compliance  calculations  beginning  with  the  first  compliance  sample  taken  after  the  compli- 
ance date. 


(d)  Monitoring  and  compliance.  You 
must  monitor  at  sampling  locations 
identified  in  your  monitoring  plan 
developed  under  §  141.622.  To 
determine  compliance  with  subpart  V 
MCLs,  you  must  calculate  locational 
running  annual  averages  for  TTHM  and 
HAAS  using  monitoring  results 
collected  under  this  subpart.  If  you  fail 
to  complete  four  consecutive  quarters  of 
monitoring,  you  must  calculate 
compliance  with  the  MCL  based  on  an 
average  of  the  available  data  from  the 
most  recent  four  quarters. 

(e)  Violations.  You  must  comply  with 
specific  monitoring  and  reporting 
requirements.  Failure  to  monitor  in 
accordance  with  the  monitoring  plan 
required  imder  §  141.622  is  a 
monitoring  violation.  Failure  to  monitor 
will  also  be  treated  as  a  monitoring 
violation  for  the  entire  period  covered 
by  a  locational  running  annual  average 
compliance  calculation  for  the  subpart 
V  MCLs  in  §  141.64(b)(3). 

(f)  Additional  provisions. 


(1)  You  may  consider  multiple  wells 
drawing  water  from  a  single  aquifer  as 
one  treatment  plant  for  determining  the 
minimum  number  of  TTHM  and  HAAS 
samples  required,  with  State  approval  in 
accordance  with  criteria  developed 
under  §  142.16(h)(S)  of  this  chapter. 
Approvals  made  under  §§  141.132(a)(2) 
and  141.601(d)  remain  in  effect  unless 
withdrawn  by  the  State. 

(2)  Consecutive  systems.  For  the 
piurposes  of  this  subpart,  you  must 
determine  whether  you  buy  all  or  some 
of  youi  water  based  on  your 
categorization  for  the  IDSE  under 
subpart  U,  unless  otherwise  directed  by 
the  State.  If  you  were  not  categorized 
under  subpart  U,  you  must  determine 
whether  you  buy  all  or  some  of  your 
water  based  on  your  categorization 
diu-ing  2005,  unless  otherwise  directed 
by  the  State. 

(3)  For  the  purposes  of  determining 
monitoring  requirements  of  this  subpart, 
each  consecutive  system  entry  point 
from  a  wholesale  system  to  a 


consecutive  system  that  buys  some,  but 
not  all,  of  its  finished  water  is 
considered  a  treatment  plant  for  that 
consecutive  system. 

(i)  You  may  request  that  the  State 
allow  multiple  consecutive  system  entry 
points  from  a  single  wholesale  system  to 
a  single  consecutive  system  to  be 
considered  one  treatment  plant. 

(ii)  In  the  request  to  the  State  for 
approval  of  multiple  consecutive  system 
entry  points  to  be  considered  one 
treatment  plant,  you  must  demonstrate 
that  factors  such  as  relative  locations  of 
entry  points,  detention  times,  sources, 
and  the  presence  of  treatment  (such  as 
corrosion  control  or  booster 
disinfection)  will  have  a  minimal 
differential  effect  on  TTHM  and  HAAS 
formation  associated  with  individual 
entry  points. 

§  141 .621     Routine  monitoring. 

(a)  You  must  monitor  at  the  locations 
and  frequencies  listed  in  the  following 
table. 


If  you  are  this  type  of 
system 


Then  you  must  monitor 


(1)  Subpart  H  serving 
>1 0,000. 


(2)  Subpart  H  serving  500- 
9,999. 


(3)  Subpart  H  serving  <500 


(4)  Ground  water  serving 
>1 0,000. 


(5)  Ground  water  serving 
SOO-9,999. 

(6)  Ground  water  serving 
<500. 

(7)  Consecutive  system  that 
buys  some,  but  not  all,  of 
its  finished  water. 


four  dual  sample  sets  per  quarter  per  treatment  plant, 
taken  approximately  every  90  days.  One  quarterty  set 
must  be  taken  during  the  peak  historical  month  for 
DBP  concentrations  2. 

two  dual  sample  sets  per  quarter  per  treatment  plant, 
taken  approximately  every  90  days.  One  quarterty  set 
must  be  taken  during  the  peak  historical  month  for 
DBP  concentrations  2. 

one  TTHM  and  one  HAAS  sample  per  year  per  treat- 
ment plant,  taken  during  the  peak  historical  month  for 
DBP  concentrations. 

two  dual  sample  sets  per  quarter  per  treatment  plant, 
taken  approximately  every  90  days.  One  quarterty  set 
must  be  taken  during  the  peak  historical  month  for 
DBP  concentrations  2, 

two  dual  sample  sets  per  year  j)er  treatment  plant, 
taken  during  the  peak  historical  month  for  DBP  con- 
centratkins  2. 

one  TTHM  and  one  HAAS  sample  per  year  per  treat- 
ment plant,  taken  during  the  peak  historical  month  for 
DBP  concentrations. 

based  on  your  own  population  and  source  water,  ex- 
cept that  consecutive  systems  that  receive  water  from 
a  subpart  H  system  must  monitor  as  a  subpart  H  sys^ 
tem. 


At  these  kx:atk>ns  for  each  treatment  plant  ^ 


— locations  recommended  to  tfie  State  in  the  IDSE  re- 
port submitted  under  subpart  U. 


— locatk>ns  recommended  to  the  State  in  the  IDSE  re- 
port submitted  under  sut)part  U.^ 


— locations  recommended  to  the  State  in  ttie  IDSE  re- 
port submitted  under  subpart  U.* 

— locatwns  recommended  to  the  State  in  the  IDSE  re- 
port submitted  under  sut)part  U.^ 


— locations  recommended  to  the  State  in  the  IDSE  re- 
port submitted  under  subpart  U.^ 

— kxations  recommended  to  the  State  in  the  IDSE  re- 
port submitted  under  subpart  U.* 

—locations  recommended  to  the  State  in  the  IDSE  re- 
port submitted  under  subpart  U. 
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N  you  are  ttiis  type  of 
sysem 


(8)Cc 
buys  all  its 


!  system  that 
nished  water. 


Then  you  must  monitor 


as  specified  in  §  141 .605(e) 


At  these  locations  for  each  treatment  plant ' 


—locations  recommended  to  the  State  in  the  IDSE  re- 
port submitted  under  subpart  U. 


2  A  dual  sanpe  set  is  a  set  of  two  samples  collected  at  the  same  time  and  same  location,  with  one  sample  analyzed  for  TTHM  and  the  other 
sampte  analyzed  tor  HAAS. 

3  If  you  have. a  smgle  locatton  that  has  both  the  highest  TTHM  LRAA  and  highest  HAAS  LRAA.  you  may  take  a  dual  sample  set  only  at  that  lo- 
cation after  aporovai  by  the  State.  j         i«.  .^ 

tioirh"=i5I®h[^'T^M  o^J'S'f/Zc'.'S'li^"^'^'^  ^"^  HAAS  at  onelocation  if  that  location  is  the  highest  for  both  TTHtWI  and  HAAS.  If  different  loca- 
ftons  have  higtl  TTHM  arid  HAAS  LRAAs,  you  may  sample  for  TTHM  only  at  the  high  TTHM  location  and  for  HAAS  only  at  the  hioh  HAAS  loca- 
fion^  If  you  ha^<e  received  a  very  small  system  waiver  for  IDSE  monitoring  from  the  State  under  §141. 603(c),  you  must  monitor  for  TTHM  and 
HAA5  as  a  dua»  sample  set  at  the  subpart  L  monitonng  location  (a  point  representative  of  maximuni  residence  time)  during  the  month  of  warmest 

WalGi   i6mp6raT  JTG. 


(b)  You  mu  St  begin  monitoring  at  the 
locations  you  have  recommended  in 
your  IDSE  re|  lort  submitted  under 

§  141.604  foil  owing  the  schedule  in 
§  141.620(c),  inless  the  State  requires 
other  locatioi  s  or  additional  locations 
after  its  revie'  v.  If  you  have  received  a 
very  small  syi  item  waiver  under 
§  141.603(c),  rou  must  monitor  at  the 
location(s)  idi  sntified  in  your  monitoring 
plan  in  §  141. 132(f),  updated  as  required 
by  §141.622. 

(c)  You  mu  It  use  an  approved  method 
listed  in  §  141 .131  for  TTHM  and  HAAS 
analyses  in  th  is  subpart.  Analyses  must 
be  conducted  by  laboratories  that  have 
received  certi  ication  by  EPA  or  the 
State  as  specified  in  §  141.131. 


§141.622 

(a)  You  mu^t 
a  monitoring 
State  and  pub 
comply  by  u 
developed  im^ler 
than  the  date 
for  subpart  V 
received  a 
under  §141. 
updating  the 


Subpart  V  monitoring  plan. 

develop  and  implemetit 
)lan  to  be  kept  on  file  for 
ic  review.  You  may 
aUng  the  monitoring  plan 

§  141.132(f)  no  later 
dentified  in  §  141.620(c) 
:ompliance.  If  you  have 
small  system  waiver 
c),  you  must  comply  by 
nitoring  plan  developed 


ipi 


ver  f 


61  I3(c 


nor 


If  you  are  this  typ^  of 
system 


(1)  Sut)part  H  serv  ng 
>1 0,000. 


(2)  Subpan  H  serv  ng 
500-9,999 


(3)  Subpart  H  serv  ng 
<500. 

(4)  Ground  water  a^rv- 
mg  >10,00O. 


under  §  141.132(f)  no  later  than  the  date 
identified  in  §  141.620(c)  for  subpart  V 
compliance.  The  monitoring  plan  must 
contain  the  elements  in  paragraphs 
(a)(1)  through  {a)(5)  of  this  section: 

(1)  Monitoring  locations; 

(2)  Monitoring  dates; 

(3)  Compliance  calculation 
procedures; 

(4)  Monitoring  plans  for  any  other 
systems  in  the  combined  distribution 
system  if  monitoring  requirements  have 
been  modified  based  on  data  from  other 
systems;  and 

(5)  Any  permits,  contracts,  or 
agreements  with  third  parties  (including 
other  PWSs,  laboratories,  and  State 
agencies)  to  sample,  analyze,  report,  or 
perform  any  other  system  requirement 
in  this  subpart. 

(b)  The  monitoring  plem  will  reflect 
the  recommendations  of  the  IDSE  report 
required  under  subpart  U,  along  with 
any  State-mandated  modifications.  The 
State  must  approve  any  monitoring  sites 
for  which  you  are  required  to  provide  a 
rationale  in  your  IDSE  report  by 

§  141.605(a)(4). 

(c)  If  you  are  a  subpart  H  system 
serving  more  than  3,300  people,  you 


must  submit  a  copy  of  yoiu*  monitoring 
plan  to  the  State  prior  to  the  date  you 
are  required  to  comply  with  the 
monitoring  plan. 

(d)  You  may  modify  your  monitoring 
plan  to  reflect  changes  in  treatment, 
distribution  system  operations  and 
layout  (including  new  service  areas),  or 
other  factors  that  may  affect  TTHM  or 
HAAS  formation.  If  you  change 
monitoring  locations,  you  must  replace 
locations  with  the  lowest  LRAA  and 
notify  the  State  how  new  sites  were 
selected  as  part  of  the  next  report  due 
under  §  141.630.  The  State  may  also 
require  modifications  in  your 
monitoring  plan. 

§  1 41 .623    Reduced  mbnKoring. 

(a)  Systems  other  than  consecutive 
systems  that  buy  all  their  water.  You 
may  reduce  monitoring  by  meeting  the 
criteria  in  the  table  in  this  paragraph  at 
all  treatment  plants  in  the  system.  You 
may  only  use  data  collected  under  the 
provisions  of  this  subpart  or  subpart  L 
of  this  part  to  qualify  for  reduced 
monitoring. 


Ttien  you  may  reduce  monitoring  If  you  have 
monitoring  results  under  §141.621  and  ■ 


— ttie  LRAA  Is  <0  040  mg/L  for  TTHM  and 
<0.030  for  HAAS  at  ALL  monitoring  loca- 
tions. AND 

— the  source  water  annual  average  TOC 
level,  before  any  treatment,  is  <4.0  mg/L  at 
eacti  subpart  H  treatment  plant '. 

— ttie  LRAA  Is  <0.040  mg/L  for  TTHM  and 
<0.030  for  HAAS  at  ALL  monitonng  loca- 
tions. AND 


— the  source  water  annual  average  TOC 
level,  before  any  treatment.  Is  <4.0  mg/L  at 
eacti  subpart  H  treatment  plant'. 

— monitoring  may  not  be  reduced  to  fewer 
than  one  TTHM  sample  and  one  HAAS 
sample  per  year. 

—the  LRAA  Is  SO.040  mg/L  for  TTHM  and 
<0.030  for  HAAS  at  MJL  monitoring  loca- 
tions. 


To  reduce  monitoring  per  plant  at  these  locations/frequency 


TTHM 


— nrwnitor  once  per  quarter  by  taking  a  dual 
sample  set  at  the  location  with  the  highest 
TTHM  LRAA  or  single  measurement. 


— monitor  once  per  year  by  taking  a  dual 
sample  set  at  the  location  with  the  highest 
TTHM  single  measurement  during  the 
quarter  that  the  highest  single  TTHM 
measurement  occurred  2. 


not  applicable 


— monitor  once  per  year  by  taking  a  dual 
sample  set  at  the  locatwn  with  the  highest 
TTHM  single  measurement  during  the 
quarter  that  the  highest  single  TTHM 
measurement  occurred^. 


HAAS 


— monitor  once  per  quarter  by  taking  a  dual 
sample  set  at  the  location  with  the  highest 
HAAS  LRAA  or  single  measurement. 


—monitor  once  per  year  by  taking  a  dual 
sample  set  at  the  location  with  the  highest 
HHA5  single  measurement  during  the 
quarter  that  the  highest  single  HHAS 
measurement  occun-ed.^ 


not  applk»ble. 


—monitor  once  per  year  by  taking  a  dual 
sample  set  at  the  location  with  the  highest 
HHAS  single  measurement  during  ttie 
quarter  that  the  highest  single  HHAS 
measurement  occurred.^ 
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If  you  are  this  type  of 
system 

Then  you  may  reduce  monitoring  If  you  have 
monitoring  results  under  §  141 .621  and 

To  reduce  monitoring  per  plant  at  these  kwatwns/lrequertcy 

TTHM 

HAAS 

(5)  Ground  water  serv- 
ing SOO-9.999. 

(6)  Ground"  water  serv- 
ing <S0O. 

(7)  Consecutive  sys- 
tem that  buys  some, 
but  not  all,  of  its  fin- 
ished waters. 

—the  LRAA  is  <0.040  mg/L  for  TTHM  and 
S0.030  for  HAAS  at  ALL  monitoring  kwa- 
twns. 

—the  LRAA  is  SO.040  mg/L  for  TTHM  and 
<0.030  for  HAAS  at  ALL  monitoring  kxsa- 
tkxis. 

—the  LRAA  Is  <0.040  mg/L  for  TTHM  and 
<0.030  for  HAAS  at  ALL  monitoring  loca- 
tions. 

—monitor  orx»  every  third  year  by  taking  a 
dual  sample  set  at  ttie  location  with  the 
highest  TTHM  single  measurement  during 
the  quarter  ttiat  the  highest  single  TTHM 
measurement  occurred  ^ 

—monitor  once  every  third  year  for  TTHM  at 
the  kxation  with  the  highest  TTHM  single 
measurement  during  the  quarter  ttiat  the 
highest  single  TTHM  measurement  oc- 
curred 2. 

—monitor  at  the  k)cation(s)  and  frequency 
associated  with  a  non-consecutive  system 
with  the  same  populatk>n  and  souice  water 
type. 

—monitor  once  every  third  year  by  taking  a 
dual  sample  set  at  ttie  locatkxi  with  the 
highest  HHAS  single  measurement  during 
the  quarter  that  the  highest  single  HHAS 
measurement  occurred  ^ 

—monitor  once  every  third  year  tor  HAAS  at 
the  location  with  the  higtiest  HAAS  single 
measurement  during  the  quarter  that  ttie 
highest  single  HAAS  measurement  oc- 
cun-ed^ 

— monKor  at  the  kjcatk)n(s)  and  frequency 
associated  with  a  non-consecutive  system 
with  the  same  populatxxi  and  source  water 
type.2 

'TOC  monitoring  must  comply  with  the  proviskxis  of  either  §141. 132(d)  or  §141. 132(e).  -.....,.    .     .  .      «^ 

2  If  your  tocatwn  for  reduced  monitoring  for  TTHM  and  HAAS  Is  the  same  kxatkm  and  if  your  quarter  for  the  highest  TTHM  and  HAAS  single  measurement  is  th* 
same,  you  may  take  one  dual  sample  set  at  that  kx:atk>n  during  that  quarter  • 

3  Consecutive  systems  that  buy  some,  but  not  all,  of  their  finished  water  nnay  reduce  monitoring  based  on  ttieir  own  population  and  their  wholesale  system(s)s 
source  water  type  to  the  frequency  and  location(s)  required  In  this  section,  unless  the  consecutive  system  treats  surface  water  or  ground  water  under  ttie  direct  infkj- 
ence  of  surface  water.  If  the  consecutive  system  treats  surface  water  or  ground  water  under  the  direct  influence  ot  surface  water,  it  must  base  jeduced  monitonng  on 
its  population  and  classification  as  a  subpart  H  system. 


paragraph  if  the  LRAA  is  <0.040  mg/L 
for  TTHM  and  <0.030  mg/L  for  HAAS  at 
all  monitoring  locations.  You  may  only 


(b)  Consecutive  systems  that  buy  all 
their  water.  You  may  reduce  monitoring 
to  the  level  specified  in  the  table  in  this 

Reduced  Monitoring  Frequency  for  Consecutive  Systems  That  Buy  All  Their  Water 


use  data  collected  under  the  provisions 
of  this  subpart  or  subpart  L  of  this  part 
to  qualify  for  reduced  monitoring. 


Population 


Reduced  monitoring  frequency  and  location 


Subpart  H  systems 


<500  

500  to  4,999 

S,000  to  9,999 .'. 

10,000  to  24,999  

25,000  to  49,999  .... 

50,000  to  99,000  

100,000  to  499,999 

500,000  to  1,499,999  .. 
1,500,000  to  4,999,999 
>=5,000,000 

<500 

500  to  9,999 

10,000  to  99,000  

100,000  to  499,999 

>500,000  


Monitoring  may  not  be  reduced. 

1  TTHM  and  1  H/^5  sample  per  year  at  different  locations  or  6uring  different  quarters  if  ttie  highest  TTHM  and 
HAAS  measurements  occurred  at  different  locations  or  different  quarters  or  1  dual  sample  set  per  year  it  the 
highest  TTHM  and  HAAS  measurements  occun-ed  at  the  same  location  and  quarter. 

2  dual  sample  sets  per  yean  one  at  the  location  with  the  highest  TTHM  single  measurement  during  the  quarter 
that  the  highest  single  TTHM  measurement  occun^d,  one  at  the  location  with  the  highest  HAAS  single  meas- 
urement during  the  quarter  that  the  highest  single  HAAS  measurement  occun-ed. 

2  dual  sample  sets  per  quarter  at  the  locations  with  the  highest  TTHM  and  highest  HAAS  LRAAs. 

2  dual  sample  sets  per  quarter  at  the  locations  with  the  highest  TTHM  and  highest  HAAS  LRAAs. 

4  dual  sample  sets  per  quarter— at  the  locations  with  the  two  highest  TTHM  and  two  highest  HAAS  LRAAs. 

4  dual  sample  sets  per  quarter— at  the  locations  with  the  two  highest  TTHM  and  two  highest  HAAS  LRAAs. 

6  dual  sample  sets  per  quarter— at  the  locations  with  the  three  highest  TTHM  and  three  highest  HAAS  LRAAs. 

6  dual  sample  sets  per  quarter— at  the  locations  with  the  three  highest  TTHM  and  three  highest  HAAS  LRAAs. 

8  dual  sample  sets  per  quarter  at  the  locations  with  the  four  highest  TTHM  and  four  highest  HAAS  LRAAs. 


Ground  water  systems 


1  TTHM  and  1  HAAS  sample  every  third  year  at  different  locations  and  time  if  the  highest  TTHM  and  HAAS 
measurements  occurred  at  different  k>cations  and/or  time  or  1  dual  sample  set  every  third  year  if  the  highest 
TTHM  and  HAAS  measurements  occurred  at  the  same  location  and  time  of  year. 

1  TTHM  and  1  HAAS  sample  every  year  at  different  locations  and  time  if  the  highest  TTHM  and  HAAS  meas- 
urements occun^ed  at  different  locations  and/or  time  or  1  dual  sample  set  every  year  if  the  highest  TTHM  and 
HAAS  measurements  occurred  at  the  same  location  and  time  of  year. 

2  dual  sample  sets  per  year;  one  at  the  location  with  the  highest  TTHM  single  measurement  during  the  quarter 
that  the  highest  single  TTHM  measurement  occun-ed  and  one  at  the  kjcation  with  the  highest  HAAS  single 
measurement  during  the  quarter  that  ttie  highest  single  HAAS  measurement  occurred. 

2  dual  sample  sets  per  quarter;  at  the  locations  with  the  highest  TTHM  and  highest  HAAS  LRAAs. 

4  dual  sample  sets  per  quarter;  at  the  locations  with  the  two  highest  TTHM  and  two  highest  HAAS  LRAAs. 


(c)  You  may  remain  on  reduced 
monitoring  as  long  as  the  TTHM  LRAA 
<0.040  mg/L  and  the  HAAS  LRAA 
<0.030  mg/L  at  each  monitoring  location 
(for  systems  with  quarterly  monitoring) 
or  each  TTHM  sample  <0.060  mg/L  and 
each  HAAS  sample  <0.045  mg/L  (for 
systems  with  annual  or  less  frequent 
monitoring).  In  addition,  the  soiuce 


water  annual  average  TOC  level,  before 
any  treatment,  must  be  <4.0  mg/L  at 
each  treatment  plant  treating  surface 
water  or  ground  water  under  the  direct 
influence  of  surface  water,  based  on 
monitoring  conducted  under  either 
§§  141.132(d)  or  141.132(e).  If  the  LRAA 
at  any  location  exceeds  either  0.040  mg/ 
L  for  TTHM  or  0.030  mg/L  for  HAAS  or 


if  the  aimual  (or  less  frequent)  sample 
at  any  location  exceeds  either  0.060  mg/ 
L  for  TTHM  or  0.045  mg/L  for  HAAS, 
or  if  the  source  water  annual  average 
TOC  level,  before  any  treatment,  >4.0 
mg/L  at  any  treatment  plant  treating 
surface  water  or  groimd  water  under  the 
direct  influence  of  surface  water,  the 
system  must  resume  routine  monitoring 
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under  §141. 
or  begin  inci 
treatment  pit 
(d)  The  Stat 
to  routine  moj 
discretion. 


1  for  all  treatment  plants 
ised  monitoring  for  all 
Its  if  §141.625  applies, 
may  return  your  system 
itoring  at  the  State's 


§  1 41 .624    Additional  requirements  for 
consecutive  systems. 

If  you  are  a  consecutive  system  that 
does  not  add  i  disinfectant  but  delivers 
water  that  has  been  disinfected  with 
other  than  ulttaviolet  light,  you  must 
comply  with  monitoring  requirements 
for  chlorine  aikd  chloramines  in 
§  141.132(c){l|  and  the  compliance 
requirements  jn  §  141.133(c)(1) 
beginniftg  [dafe  three  years  aJFter 
publication  of!  final  rule)  and  report 
monitoring  results  imder  §  141.134(c), 
unless  requirep  earlier  by  the  State. 

§  1 41 .625    Contiitions  requiring  increased 
monitoring. 

(a)  If  you  ara  required  to  monitor  at 
a  particular  location  yearly  or  less 
frequently  thai  yearly  under  §§  141.621 
or  141.623,  yo|i  must  increase 
monitoring  to  ^ual  sample  sets  once  per 
quarter  (taken  approximately  every  90 
days)  at  all  locations  if  either  the  annual 
(or  less  frequeit)  TTHM  sample  >0.080 
mg/L  or  the  anhual  (or  less  firequent) 
HAA5  sample  >0.060  mg/L  at  any 
location. 

(b)  You  are  t  ot  in  violation  of  the 
MCL  imtil  the  JU\A  calculated  based 
on  four  consec  itive  quarters  of 
monitoring  (or  the  LRAA  calculated 
based  on  fewei  than  four  quarters  of 
data  if  the  MC) .  would  be  exceeded 
regardless  of  tl  e  monitoring  results  of 
subsequent  qui  irters)  exceeds  the 
subpart  V  MCL  s  in  §  141.54(b)(3).  You 
are  in  violation  of  the  monitoring 
requirements  f(  )r  each  quarter  that  a 
monitoring  res  lit  would  be  used  in 
calculating  an  JIAA  if  you  fail  to 
monitor. 

(c)  You  may  -etum  to  routine 
monitoring  one  e  you  have  conducted 
increased  mon:  toring  for  at  least  four 
consecutive  qu  ulers  and  the  LRAA  for 
every  location  i  s  <0.060  mg/L  for  TTHM 
and  <0.045  mg;  L  for  HAAS. 

§  1 41 .626    Significant  excursions. 

If  a  significant  exciu'sion  occurs,  you 
must  conduct  a|  significant  excursion 
evaluation  and  prepare  a  written  report 
of  the  evaluation  no  later  than  90  days 
after  being  notified  of  the  analjrtical 
result  that  shovis  the  significant 
excursion.  Youimust  discuss  the 
evaluation  witH  the  State  no  later  than 
the  next  sanitai^  survey  for  your  system. 
Your  evaluation  must  include  an 
examination  of  distribution  system 
operational  pra:tices  that  may 


contribute  to  TTHM  and  HAAS 
formation  (such  as  flushing  programs 
and  storage  tank  operations  and  excess 
capacity)  and  how  these  practices  may 
be  modified  to  reduce  TTHM  and  HAAS 
levels. 

§  1 41 .627    Requirements  for  remaining  on 
reduced  TTHM  and  HAAS  monitoring  based 
on  subpart  L  results. 

You  may  remain  on  reduced 
monitoring  after  the  dates  identified  in 
§  141.620(c)  for  compliance  with  this 
subpart  only  if  you  quedify  for  a  40/30 
certification  under  §  141.603(b)  or  have 
received  a  very  small  system  waiver 
under  §  141.603(c),  plus  you  meet  the 
reduced  monitoring  criteria  in 
§  141.623(c),  and  you  do  not  change  or 
add  monitoring  locations  fitjm  those 
used  for  compliance  monitoring  under 
subpart  L.  If  your  monitoring  locations 
under  this  subpart  differ  from  yoiu- 
monitoring  locations  under  subpart  L, 
you  may  not  remain  on  reduced 
monitoring  after  the  dates  identified  in 
§  141.620(c)  for  compliance  with  this 
subpart. 

§  1 41 .628    Requirements  for  remaining  on 
Increased  TTHM  and  HAAS  monitoring 
based  on  subpart  L  results. 

If  you  were  on  increased  monitoring 
under  subpart  L,  you  must  remain  on 
increased  monitoring  until  you  qualify 
for  a  retiim  to  routine  monitoring  under 
§  141.625(c).  You  must  conduct 
increased  monitoring  under  §  141.625  at 
the  monitoring  locations  in  the 
monitoring  plan  developed  under 
§  141.622  beginning  at  the  date 
identified  in  §  141.620(c)  for  compliance 
with  this  subpart  and  remain  on 
increased  monitoring  until  you  qualify 
for  a  return  to  routine  monitoring  under 
§  141.625(c). 

§141.629    [Reserved] 

§  1 41 .630    Reporting  and  recordkeeping 
requirements. 

(a)  Reporting.  (1)  You  must  report  the 
following  information  for  each 
monitoring  location  to  the  State  within 
10  days  of  the  end  of  any  quarter  in 
which  monitoring  is  required: 

(i)  Number  of  samples  taken  during 
the  last  quarter. 

(ii)  Date  and  results  of  each  sample 
taken  during  the  last  quarter. 

(iii)  Arithmetic  average  of  quarterly 
results  for  the  last  four  quarters 
(LRAAs). 

(iv)  Whether  the  MCL  was  violated. 

(2)  If  you  are  a  subpart  H  system 
seeking  to  qualify  for  or  remain  on 
reduced  TTHM/HAAS  monitoring,  you 
must  report  the  following  source  water 
TOC  information  for  each  treatment ' 
plant  that  treats  surface  water  or  ground 


water  under  the  direct  influence  of 
surface  water  to  the  State  within  10  days 
of  the  end  of  any  quarter  in  which 
monitoring  is  required: 

(i)  The  number  of  source  water  TOC 
samples  taken  each  month  during  last 
quarter. 

(ii)  The  date  and  result  of  each  sample 
taken  during  last  quarter. 

(iii)  The  quarterly  average  of  monthly 
samples  taken  during  last  quarter. 

(iv)  The  running  annual  average 
(RAA)  of  quarterly  averages  from  the 
past  four  quarters. 

(v)  Whether  the  RAA  exceeded  4.0 
mg/L. 

(b)  Recordkeeping.  You  must  retain 
any  subpart  V  monitoring  plans  and 
your  subpart  V  monitoring  results  as 
required  by  §  141.33. 

PART  142—  NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

1.  The  authority  citation  for  part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l,  300g-2, 
300g-3,  300g-4,  300g-5,  300g-6,  300)-i. 
300J-9,  and  300J-11. 

2.  Section  142.14  is  amended  by 
adding  paragraph  (a)(8)  to  read  as 
follows: 

§142.14    Records  kept  by  States. 

(a)*  *  * 

(8)  Any  decisions  made  pursuant  to 
the  provisions  of  40  CFR  part  141, 
subparts  U  and  V  of  this  chapter. 

(i)  Those  systems  for  which  the  State 
has  determined  that  the  40  CFR  part 
141,  subpart  L  approved  monitoring  site 
is  representative  of  the  highest  TTHM 
and  HAAS  and  therefore  have  been 
granted  a  very  small  system  waiver 
under  §  1 4 1 .  603  (c)  of  this  chapter.  The 
State  must  provide  a  copy  of  the 
decision  to  the  system.  A  copy  of  the 
decision  must  be  kept  imtil  reversed  or 
revised. 

(ii)  System  IDSE  reports,  plus  any 
modifications  required  by  the  State. 
Reports  must  be  kept  until  reversed  or 
revised  in  their  entirety. 
***** 

3.  Section  142.16  is  amended  by 
adding  paragraph  (m)  to  read  as  follows: 

§  142.16    Special  primacy  conditions. 

***** 

(m)  Requirements  for  States  to  adopt 
40  CFR  part  141,  subparts  U  and  V.  In 
addition  to  the  general  primacy 
requirements  elsewhere  in  this  part, 
including  the  requirements  that  State 
regulations  be  at  least  as  stringent  as 
federal  requirements,  an  application  for 
approval  of  a  State  program  revision 
that  adopts  40  CFR  part  141,  subparts  U 
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and  V,  must  contain  a  description  of 
how  the  State  will  accomplish  the 
following: 

(1)  For  PWSs  serving  fewer  than  500 
people,  a  very  small  system  waiver 
procedure  for  subpart  U  IDSE 
requirements  that  will  apply  to  all 
systems  that  serve  fewer  than  500 
people  without  the  State  making  a 
system-by-system  waiver  determination, 
if  the  State  elects  to  use  such  an 
authority. 

(2)  A  procedure  for  evaluating  system- 
specific  studies  under  §  141.603(a)  of 
this  chapter,  if  system-specific  studies 
are  conducted  in  the  State. 


Contaminant 


EPA 


(3)  A  procedure  for  determining  that 
multiple  consecutive  system  entry 
points  from  a  single  wholesale  system  to 
a  single  consecutive  system  should  be 
treated  as  a  single  treatment  plant  for 
monitoring  purposes. 

(4)  A  procedure  for  addressing 
consecutive  systems  outside  the 
provisions  of  §  141.29  of  this  chapter  or 
part  141  subparts  U  and  V  of  this 
chapter,  if  the  State  elects  to  use  such 
an  authority. 

(5)  A  procedure  for  systems  to 
identify  significant  exciirsions. 


PART  143— NATIONAL  SECONDARY 
DRINKING  WATER  REGULATIONS 

1.  The  authority  citation  for  part  143 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f  et  seq. 

2.  In  §  143.4,  the  table  in  paragraph  (b) 
is  amended  by  revising  entries  2  and  9 
and  footnotes  3  and  4,  and  by  adding 
footnote  6  to  read  as  follows: 

i143^    Monitoring. 


(b)*  •  • 


ASTM3 


SM«  18tti  and  19lh  ed. 


SM«20lhed. 


Other 


2.  Chk>nde 


300.0'     D4327-97  ....    4110  B  4110  B. 

300.16     

4500-a-D  4500-CI-D 

D512-89B  ....    4500-a-B 4500-CI-B 


9.  Sulfate 


4110B  - 4110B. 


300.0 '     D4327-97 

300.1  6     • 

375.2'     45OO-SO42-F  4500-SO4^-F. 

4500-804^-0,0  45OO-SO42-C,  D. 

D516-90  45OO-SO42-E  45OO-SO42-E. 


'  "Mettrods  for  tt*  Determination  of  Inorganic  Substances  in  Environmental  Samples",  EPA/600/R-93-100,  August  1993.  Available  at  NT1S, 
PB94-1 20821 

•  •  •  *  * 

i  Annual  Book  of  ASTM  Standards,  1994,  1996,  or  1999,  Vote.  11.01  and  11.02,  ASTM  Intemational;  any  year  containing  the  cited  version  of 
ttie  mettKxJ  may  be  used.  Copies  may  be  obtained  from  ASTM  Intemational,  100  Barr  Harbor  Drive,  West  Conshohocken,  PA  19428. 

*  Standard  Methods  for  the  Examination  of  Water  and  Wastewater,  18th  editKxi  (1992),  19th  edition  (1995),  or  20tti  editKxi  (1998).  American 
Public  Health  Association,  1015  Fifteenth  Street,  NW,  Washington,  DC  20005.  The  cited  methods  published  in  any  of  these  three  editions  may 
be  used,  except  that  the  versions  of  31 1 1  B,  31 1 1  D,  and  31 13  B  in  the  20fh  edition  may  not  be  used 

«  •  •  •  • 

'"Methods  for  the  Detennination  ot  Organic  and  Inorganic  Compounds  in  Drinking  Water".  Vol.  1.  EPA  815-R-00-014,  August  2000.  Availabte 
at  rfTIS,  PB2000-1 06961. 


[FR  Doc.  03-18149  Filed  8-15-03;  8:45  am] 
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REMINOERj 

The  items  in  jhis  list  were 
editorially  conipiled  as  an  aid 
to  Federal  Register  users. 
IrKlUsion  or  exclusion  from 
ttiis  list  has  nO  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  18, 
2003 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Export  progra»ns: 
Techr>«cal  Assistance  for 
Specialty  Crops  Program; 
implementation;  published 
7-18-03 
Loan  and  purchase  programs: 
Extra  long  staple  loan 
cotton;  outside  storage; 
published]  8-18-03 
Sugar  Beet  Disaster 
Program;  published  8-18- 
03 
COMMERCE  DEPARTMENT 
Census  Bureau 
Age  Search  P)rogram; 
requirement^;  published  7- 
18-03  I 

Foreign  trade 'statistics: 
Commerce  Control  List  and 
US  Munitions  List;  items 
requiring  Shipper's  Export 
Declarati<^;  Automated 
Export  Svtetem  mandatory 
filing;  punished  7-17-03 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fistiery  consefvation  and 
managemer^t: 
Alaslca   fish^nes  of 


Exclusive 
Zone — 
American 


Economic 


Fisheries  Act; 
imptem(}ntation; 
correction;  published  8- 
18-03 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
On-board  diagnostic 
regulatiors;  published  6- 
17-03       I 
Air  programs: 
Stratospheric  ozone 
protectioq— 
Chlorobrcinomethane 
produclon  and 
consumption;  phaseout; 
published  7-18-03 
Air  quality  Implementation 
plans;  approval  and 
promulgatiofi;  various 
States: 


Missouri;  published  6-18-03 
FEDERAL 
COMMUNICATIONS 
COMMISSION 

Frequency  allocations  and 
radio  treaty  matters: 
Mobile  satellite  service 
providers;  flexible  use  of 
assigned  spectrum  over 
land-based  transmitters; 
published  8-18-03 
Radio  stations;  table  of 
assignments: 

Callfomia;  published  7-18-03 
Florida;  published  7-18-03 
Texas;  published  7-18-03 
Virginia  and  North  Carolina; 
published  7-18-03 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Aninr^l  drugs,  feeds,  and 
related  products: 
Carprofen;  published  8-18- 
03 
Human  drugs: 
Abbreviated  new  drug 
applications  certifying  that 
patent  claiming  drug  is 
invalid  or  will  not  be 
infringed;  patent  listing 
requirements  and  30 
nrionth  stays;  published  6- 
18-03 
HOMELAND  SECURITY 
DEPARTMENT 
Customs  and  Border 
Protection  Bureau 
Organization  and  functions; 
field  organization,  ports  of 
entry,  etc.: 

Fargo,  NO;  port  of  entry 
establishment;  published 
7-18-03 
Portland,  ME;  port  limits 
expansion;  published  7- 
18-03 
HOMELAND  SECURITY 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Florida;  published  8-11-03 
Illinois;  published  6-11-03 
Practice  and  procedure: 
Territorial  seas,  navigable 
waters,  and  jurisdiction; 
definitions;  published  7- 
18-03 
LABOR  DEPARTMENT     .. 
Mine  Safety  and  Health 
Administration 
Independent  latjoratories  and 
non-MSHA  product  safety 
standards;  testing  and 
evaluation;  altemate 
requirements;  published  6- 
17-03 
NUCLEAR  REGULATORY 
COMMISSION 

Fee  schedules  revision;  94% 
fee  recovery  (2003  FY); 
published  6-18-03 


Correction;  published  8-6-03 
STATE  DEPARTMENT 

Visas;  immigrant 
documentation: 
Petition  for  diversity 
Immigrant  status; 
published  8-18-03 
Visas;  nonimmigrant 
documentation: 
Automatic  visa  revalidation; 
published  8-18-03 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  carrier  certification  and 
operations: 
Digital  flight  data  recorder 

upgrade  requirements;  , 

published  7-18-03 
Large  cargo  airplanes; 

flightdeck  security; 

published  7-18-03 
Airworthiness  directives: 
Airbus;  published  7-14-03 
Boeing;  published  7-14-03 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE  ^ 

DEPARTMENT 
Agricultural  Marketing 
Service 

Cherries  (tart)  grown  in — 
Michigan  et  al.;  comments 

due  by  8-25-03;  published 

7-25-03  [FR  03-18985] 
Dates  (domestic)  produced  or 
packed  in — 
California;  comments  due  by 

8-27-03;  published  7-28- 

03  [FR  03-19128] 
Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 
Florida;  comments  due  by 

8-27-03;  published  7-28- 

03  [FR  03-19129] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
California;  comments  due  by 
8-25-03;  published  6-24- 
03  [FR  03-15832] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Disease-free  regions; 
reestablishment 
procedures;  comments 
due  by  8-25-03;  published 
6-24-03  [FR  03-15907] 


AGRICULTURE 
DEPARTMENT 
Anintal  and  Plant  Health 
Inspection  Service 

Hawaiian  and  territorial 
quarantine  notices:  s 

Sweetpotatoes  from  Hawaii; 

inadiation  treatment; 

comments  due  by  8-25- 

03;  published  6-26-03  [FR 

03-16182] 
AGRICULTURE 
DEPARTMENT 
Food  Safety  and  Inspection 
Service 

Meat  and  poultry  inspection: 
Recordkeeping  and 

registration  requirements; 

policy  statement; 

comments  due  by  8-25- 

03;  published  6-25-03  [FR 

03-15741] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
AtnfKispheric  Administration 

Intemational  fisheries 
regulations: 
Pacifk:  halibut- 
Oregon  sport  fisheries; 
additional  access; 
comments  due  by  8-29- 
03;  published  8-14-03 
[FR  03-20680] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act;  Federal  consistency 
process;  comments  due 
by  8-25-03;  published  7-7- 
03  [FR  03-17033] 

COMMERCE  DEPARTMENT 
Patent  and  Trademark  Office 

Organization,  functions,  and 
authority  delegations: 
Power  of  attomey  practice 
clarification  and 
assignment  rules  revision; 
comments  due  by  8-26- 
03;  published  6-27-03  [FR 
03-16262] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
natk)nal  emission  standards: 
List  of  hazardous  air 
pollutants,  petition 
process,  lesser  quantity 
designations,  and  source 
category  list;  comments 
due  by  8-28-03;  published 
5-30-03  [FR  03-13428] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 

Methyl  bromkje;  ban  on 
trade  with  non-parties  to 
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Montreal  Protocol; 
comments  due  by  8-25- 
03;  published  7-25-03 
[FR  03-18856] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 

Methyl  bromide;  ban  on 
trade  with  non-parties  to 
Montreal  Protocol; 
comments  due  by  8-25- 
03;  published  7-25-03 
[FR  03-18855] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

Prevention  of  significant 
deterioration  and  non- 
attainment  new  source 
review;  reconsideration; 
comments  due  by  8-29- 
03;  published  7-30-03 
[FR  03-19356] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Idaho;  comments  due  by  8- 
29-03;  published  7-30-03 
■    FR  03-19355] 
Air  quality  implementation 

plans;  approval  and 
!  promulgation;  various 
States: 

Texas;  comments  due  by  8- 
29-03;  published  7-30-03 
^    [FR  03-19278] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

'Texas;  comments  due  by  8- 
29-03;  published  7-30-03 
[FR  03-19279] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Buprofezin;  comments  di|e 
by  8-25-03;  published  6- 
25-03  [FR  03-15767] 
Flufenacet,  etc.;  comments 
due  by  8-25-03;  published 
6-25-03  [FR  03-15905] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  8-26-03;  published 
7-28-03  [FR  03-18741] 


National  priorities  list 
update;  comments  due 
by  8-26-03;  published 
7-28-03  [FR  03-18740] 

National  priorities  list 
update;  comments  due 
by  8-27-03;  published 
7-28-03  [FR  03-19006] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  table 
of  assignments: 
Texas;  comments  due  by  8- 

28-03;  published  7-18-03 

[FR  03-18148] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Frequency  alfocations  and 
radio  treaty  matters: 
4.9  GHz  band  transfen-ed 
from  Federal  government 
use;  comments  due  by  8- 
29-03;  published  6-30-03 
[FR  03-16375] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  broadcasting: 

AM  directional  antennas; 
amendment;  comments 
due  by  8-29-03;  published 
7-28-03  [FR  03-19092] 
Radio  stations;  table  of 

assignments: 

Arizona;  comments  due  by 
8-25-03;  published  7-18- 
03  [FR  03-18248] 

Texas  and  New  York; 
comments  due  by  8-25- 
03;  published  7-18-03  [FR 
03-18231] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Practice  and  procedure: 
Uving  trust  accounts; 
insurance  regulations; 
comments  due  by  8-29- 
03;  published  6-30-03  [FR 
03-16400] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 

Child  Support  Enforcement 
Program: 

Federal  tax  refund  offset; 
comments  due  by  8-25- 
03;  published  6-26-03  [FR 
03-14883] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 

related  products: 

Liquid  medicated  and  free- 
choice  medicated  animal 
feed;  requirements; 


comments  due  by  8-26- 
03;  published  5-28-03  [FR 
03-12974] 

Food  for  human  consumption: 
Infant  formula;  cun-ent  good 
manufacturing  practice, 
quality  control  procedures, 
etc.;  comments  due  by  8- 
26-03;  published  6-27-03 
[FR  03-16357] 

Human  drugs: 

Oral  health  care  products 
(OTC)- 

Antigingivitis/antiplaque 
products;  monograph 
establishment; 
comments  due  by  8-27- 
03;  published  5-29-03 
[FR  03-12783) 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Skin  protectant  products 
(OTC)— 

Astringent  products;  final 
monograph;  comments 
due  by  8-27-03; 
published  6-13-03  [FR 
03  14818] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 

Administration 
Human  drugs: 
Skin  protectant  products 
(OTC)- 

Astringent  products;  final 
monograph;  comments 
due  by  8-27-03; 
published  6-13-03  [FR 
03-14819] 
Topical  antimicrotiial  - 
products  (OTC) — 

Health-care  antiseptic 
#     products;  monograph 
amendment;  comments 
due  by  8-27-03; 
published  5-29-03  [FR 
03-13317] 

HOMELAND  SECURITY 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Illinois  and  Iowa;  comments 
due  by  8-28-03;  published 
7-29-03  [FR  03-19257] 

Massachusetts;  comments 
due  by  8-25-03;  puWisfied 
6-26-03  [FR  03-15999] 
Ports  and  waterways  safety: 

Portland,  OR;  large 
passenger  vessels;  safety 
and  security  zone; 
comments  due  by  8-27- 
03;  published  7-28-03  [FR 
03-19145] 

Ventura,  CA;  safety  zone; 
comments  due  by  8-27- 


03;  published  7-24-03  [FR 
03-18761] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  fwusing: 
Indian  Housing  Bkx:k  Grant 
Program;  minimum 
funding;  comments  due  by 
8-25-03;  published  6-24- 
03  [FR  03-15817] 

INTERIOR  DEPARTMENT 
Fish  and  Wildltfe  Service 

Marine  mammals: 
Incidental  take  during 
specified  activities — 
Polar  bears  and  Pacifk; 
walrus;  comments  due 
by  8-25-03;  published 
7-25-03  [FR  03-18907] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 

etc.: 

Good  conduct  time;  aliens 
with  confirmed  orders  of 
deportatkjn,  exclusion,  or 
removal;  comments  due 
by.8-25-03;  published  6- 
23^3  [FR  03-15823] 

LABOR  DEPARTMENT 
Veterans  Employment  and 
Training  Service 
Services  to  veterans;  Funding 

formats  for  grants  to  states; 

comments  due  by  8-29-03; 

published  6-30-03  (FR  03- 

16481] 

NUCLEAR  REGULATORY 
COMMISSION 

Production  and  utilization 
facilities;  domestic  licensing: 

Risk-informed  categorization 
and  treatnrent  of 
structures,  systems,  and 
components  for  nuclear 
power  reactors;  comments 
due  by  8-30-03;  published 
7-30-03  [FR  03-19330] 

PERSONNEL  MANAGEMENT 
OFFICE 

Basic  concepts  and  definitions 
(general);  regulatory  review; 
plain  language;  comments 
due  by  8-29-03;  published 
6-30-03  [FR  03-16410] 

POSTAL  SERVICE 

Domestic  Mail  Manual: 

Merchandise  Return  Service 
labels;  routing  barcodes; 
comments  due  by  8-25- 
03;  published  7-25-03  [FR 
03-18996] 

STATE  DEPARTMENT 

Visas;  nonimmigrant 
documentation: 

Victims  of  severe  forms  of 
traffrcking  in  persons;  new 
visa  dassifrcation  (T) 
added;  comments  due  by 


VI 
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8-25-03;  p  iWished  6-26- 
03  [FR  0316194] 

TRANSPORTATTOW^ 
DEPARTMENT 

Workplace  dru<   and  alcohol 

testing  programs: 

Medical  review  officers;  . 
reporting  sjecimens  as 
dilute  or  si^bstituted; 
comments  !due  by  8-26- 
03;  ptiblished  5-28-03  [FR 
03-13242] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Agusta  S.p  A.;  comrtientS 
due  by  8-25-03;  published 
6-26-03  [FP  03-15447] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnistratiori 

Ainworthiness  drectives: 
Boeing;  comments  due  by 
8-25-03;  published  7-9-03 
[FR  03-17318] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Admlnistratiori 

Airworthiness  d  irectives: 
Boeing;  comments  due  by 
8-29-03;  piblished  6-30- 
03  [FR  03-15855] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administratior 

Airworthiness  cfrectives: 
Boeing  and  lilcOonnell 

Douglas;  comments  due 

by  8-25-03 ;  published  7-9- 

03  [FR  0317317] 
Fokker;  comments  due  by 

8-28-03;  piiblished  7-29- 


03  [FR  03 


19195] 


TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Goodrich  Avionics  Systems, 
Inc.;  comments  due  by  8- 
29-03;  published  6-30-03 
[FR  03-15854] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
International  Aero  Engines; 
comments  due  by  8-25- 
03;  published  6-25-03  [FR 
03-15994] 
Pratt  &  Whitney;  comments 
due  by  8-25-03;  published 
7-21-03  [FR  03-18244] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  8-29-03;  published 
6-30-03  [FR  03-15992] 
Rolls-Royce  Corp.; 
comments  due  by  8-29- 
03;  published  6-30-03  [FR 
03-15993] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Class  E  airspace;  comments 
due  by  8-28-03;  published 
7-29-03  [FR  03-19158] 

TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 

Alcohol  and  drug  use  control: 
Random  testing  and  other 
requirements  application 
to  employees  of  foreign 


railroad  based  outside 
U.S.  and  perform  train  or 
dispatching  service  In 
U.S.;  comments  due  by  8- 
27-03;  published  7-28-03 
[FR  03-19042] 

TREASURY  DEPARTMENT 
Foreign  Assets  Control 
Office 

Iraqi  sanctions  regulations: 
New  transactions 
authorization;  comments 
due  by  8-26-03;  published 
6-27-03  [FR  03-16216] 

TREASURY  DEPARTMENT 
Alcohol  and  Tobacco  Tax 
and  Trade  Bureau 

Alcohol;  viticultural  area 

designations: 

Columbia  Gorge,  Hood 
River  and  Wasco 
Counties,  OR  and 
Skamania  and  Klickitat 
Counties,  WA;  comments 
due  by  8-26-03;  published 
6-27-03  [FR  03-16324] 

McMinnville,  Yamhill  County, 
OR;  comments  due  by  8- 
26-03;  published  6-27-03 
[FR  03-16325] 

VETERANS  AFFAIRS 
DEPARTMENT 

Vocational  rehabilitation  and 
education: 

Veterans  education — 
Certification  of 
enrollement;  comments 
due  by  8-29-03; 
published  6-30-03  [FR 
03-16265] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 


with  "PLUS"  (Public  Laws 
Update  Service)  on  202-741- 
6043.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurrhtml. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.  access,  gpo.  gov/r\ara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2859/P.L.  108-69 

Emergency  Supplemental 
Appropriations  for  Disaster 
Relief  Act,  2003  (Aug.  8, 
2003;  117  Stat.  885) 

Last  List  August  4,  2003 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  efectronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
listserv.gsa.gov/archives/ 
put)laws-l.html 

Note:  This  service  is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printinq 

Office. 

A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set, 
also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 
Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 
Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 
lndex.html.  For  information  about  GPO  Access  call  the  GPO  User 
Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 
The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 
$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 
Mall  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 
P.O.  Box  371954,  Pittsburgh.  PA  15250-7954.  All  orders  must  be 
accompanied  by  remittance  (check,  money  order,  GPO  Deposit 
Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 
telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 
512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 
charge  orders  to  (202)  51 2-2250. 

Title  Stock  Number  Price       Revision  Date 

1,  2  (2  Reserved) (869-050-00001-6) 9.00      ^Jan.  1,  2003 

3  (1997  Compilation 
and  Parts  100  and 
101) 


(869-050-00002-4) 32.00 

(869-050-00003-2) 9.50 


5  Parts: 

1-699  (869-050-O0004-1) 

700-H99  (869-050-00005-9) 

1200-End.  6  (6 
Reserved) (869-050-00006-7) 


57.00 
46.00 


'Jon.  1,2003 
Jan.  1,2003 

Jan.  1,  2003 
Jan.  1,  2003 


58.00       Jan.  1,2003 


7  Parts: 

1-26  (869-050-00007-5) 40.00 

27-52  (869-050-00008-3) 47.00 


36.00 
59.00 
43.00 
39.00 
42.00 
57.00 
23.00 
58.00 
61.00 
29.00 
47.00 
45.00 
46.00 


53-209 (869-050-00009-1) 

210-299 (869-050-00010-5) 

300-399 (869-050-00011-3) 

400-699 (869-050-00012-1) 

700-899 (869-050-000 13-0) 

900-999 (869-050-000 14-8) 

1000-1199 (869-050-00015-6) 

1200-1599 (869-050-00016-4) 

1600-1899  (869-050-00017-2)  , 

1900-1939  (869-050-00018-1)  . 

1940-1949  (869-050-00019-9)  . 

1950-1999  (869-050-00020-2)  . 

2000-£nd (869-050-00021-1)  . 

8  (869-050-00022-9)  . 

9  Parts: 

1-199  (869-05O-00023-7)  . 

200-End  (869-050-00024-5)  . 

10  Parts: 

1-50  ., (869-050-00025-3)  . 

51-199 (869-050-00026-1)  . 

200-499 (869-050-00027-0)  . 

500-End (869-050-00028-8)  . 

11  (869-050-00029-6)  . 

12  Parts: 

1-199 (869-050-00030-0)  . 

200-219 (869-050-00031-8)  . 

220-299 (869-050-00032-6) 

300-499 (869-050-00033-4)  . 

500-599 (869-050-00034-2)  . 

600-899 (869-050-00035-1) 54.00 

900-£nd  :....  (86W)50-00036-9) 47.00 

13 (869-050-00037-7) 47.00 


Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
Jan. 
"Jan. 
Jan. 
Jan. 
Jan. 


1,2003 
1.2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 
1,2003 


58.00       Jan.  1,2003 


58.00 
56.00 

58.00 
56.00 
44.00 
58.00 


Jan.  1,2003 
Jan.  1,  2003 

Jan.  1,2003 
Jan.  1,  2003 
Jan.  1,2003 
Joi.  1,2003 


38.00       Jan.  1,2003 


30.00 
38.00 
58.00 
43.00 
38.00 


Jan.  1,  2003 
Jan.  1,2003 
Jan.  1,  2003 
Jan.  1,  2003 
Jan.  1,  2003 
Jon.  1,  2003 
Jan.  1,2003 


Title 


Stock  Number 


Price       Revision  Date 


14  Parts: 

1-59  (869-050-00038-5) 

60-139 (869-050-00039-3) 

140-199 (869-050-00040r7) 

200-1199 (869-O5O-00041-5) 

1200-End (869-060-00042-3) 

15  Parts: 

0-299  (869-050-00043-1) 

300-799 _ (869-050-00044-0) 

800-£nd  (869-05O-00045-8) 

16  Parts: 

0-999  (869-050^)0046-6) 

1000-End (869-050-00047-4) 

17  Parts: 

1-199  (869-050-00049-1) 

200-239 (869-050-00050-4) 

240-End  (869-050-00051-2)  . 

18  Parte: 

1-399  (869-05O-O0052-1)  . 

400-£nd  (869-050-00053-9)  . 

19  Parte: 

1-140  (869-050-00054-7)  . 

141-199 .'.  (869-O50-00055-5)  . 

200-End  (869-050-00056-3)  . 

20  Parts: 

1-399  (869-050-00057-1)  . 

400-499 (869-050-00058-0)  . 

500-End  (869-050-00059-8)  . 


60.00 
58.00 
28.00 
47.00 
43.00 

37.00 
57.00 
40.00 

47.ra 
57.00 

50.00 
58.00 
62.00 

62.00 
25.00 

60.x 
58.00 
30.00 

50.00 
63.00 
63.00 

21  Parte: 

1-99  (869-050-00060-1) 40.00 

100-169 (869-050-00061-0) 47.00 

170-199 ,. (869-050-00062-8) 50.00 

200-299 (869-O5O-00O63-6) 17.00 

300-499 (869-050-00064-4) 29.00 

500-599 (869-050-00065-2) 47.00 

600-799 (869-050-00066- 1) 15.00 

800-1299 (869-050-00067-9) 58.00 

1300-End (869-050-00068-7) '  22.00 

22  Parte: 

1-299  (869-050-00069-5)  .. 

300-End  (869-050-00070-9)  .. 


62.00 
44.00 

44.00 


58.00 
50.00 
30.00 
61.00 
30.00 


Jan.  1,2003 
Jon.  1,2003 
Jan.  1.  2003 
Jan.  1.2003 
Jan.  1,  2003 

Jan.  1.2003 
Jan.  1,2003 
Jon.  1.2003 

Jan.  1,2003 
Jon.  1,2003 

Apr.  1,2003 
Apr,  1,  2003 
Apr.  1,2003 

Apr.  1,2003 
Apr,  1.2003 

Apr.  1,2003 
Apr.  1.2003 
Apr.  1,2003 

Apr,  1,2003 
Apr.  1.  2003 
Apr.  1.2003 

Apr.  1,2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1,2003 
Apr,  1,2003 
Apr.  1,2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1,2003 

Apr.  1,2003 
Apr.  1,2003 

Apr.  1.2003 

Apr.  1,2003 
Apr.  1,2003 
Apr.  1.2003 
Apr.  1,2003 
Apr.  1,2003 


23  (869-05OK)0071-7)  ., 

24  Parte: 

0-199  (869-050-00072-5)  .. 

200-499 (869-050-00073-3)  .. 

500-699 (869-050-00074-1)  .. 

700-1699 (869-050-00075-0)  .. 

1700-End (869-050-00076-8)  .. 

25  (869-050-00077-6) 63.00        Apr.  1,  2003 

26  Parte: 

§§1.0-1-1.60  (869-050-00078-4) 49.00 

§§1.61-1.169 (869-O5O-0O079-2) 63.00 

§§1.170-1,300 (869-050-00080-6) 57.00 

§§  1 .301-1 .400 (869-050-0008  M) 46.00 

§§1.401-1.440 (869-050-00082-2) 61.00 

§§1.441-1.500  ....„ (869-050-00083-1)  50.00 

§§1.501-1.640 (869-050-00084-9) 49.00 

§§1.641-1.850 (869-050-00085-7) 60.00 

§§  1.851-1.907 (869-050-00086-5) 60.00 

§§1.908-1.1000  (869-050-00087-3) 60.00 

§§  1.1001-1,1400  (869-050-00088-1) 61.00 

§§  1,1401-1. 1503-2A (869-050-00089-0) 50.00 


Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,  2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,2003 
Apr.  1,  2003 
Apr,  1,2003 


Apr, 
AJx. 


2003 
2003 


§§  1.1551-End  (869-05O-0009O-3) 

2-29  ; (869-050-00091-1) 

30-39  (869-050-00092-0) 

4^49  (869-050-00093-8) 

50-299 (869-050-00094-6) 

300-499  ......: (869-050-00095-4) 

500-599 (869-050-00096-2) 


50.00 
60.M 

41. ra 

26.00 
41.00 
61.00 

i2.ra 


Jon.  1,2003         600-£nd  „ (869-050-00097-1) 17.00 


Apr.  1,2003 
Apr.  1,2003 
Apr,  1,2003 
Apr,  1,2003 
Apr.  1.2003 
Apr,  1,2003 
Apr,  1,2003 
SApr,  1,2003 
Apr.  1,2003 


Vlll 
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TNte 

27  Parts: 

1-199  

200-Cnd  . 

28  Parts: 

0-42  

43-efKl  ... 


POO  to 


29  Parts: 

0-99  

100-499  .... 
500-899  ... 
900-1899  .. 
1900-1910  (§§1 

1910.999) 
1910(§§1910.1f00to 

end)  

•1911-1925 

1926 

l927-£nd  ... 


30  Parts: 

1-199  

200-699  

700-tnd  

31  Parte: 

0-199  

200-Cnd  

32  Parte: 

1-39,  Vol.  I .. 
1-39,  Vol.  II . 
1-39,  Vol.  Ill 

1-190  

191-399  

400-629 

630-699  

700-799  

800-£nd  


33  Parte: 

1-124  

125-199  .; 
200-€nd  . 

34  Parte: 

1-299  

300-399.. 
400-£nd  . 


35 

36  Parts 

1-199  

200-299  .. 
300-£nd  . 


37  

38  Parts: 

0-17  

tft-€nd  ... 


39 

40  Parte: 

1-49  

50-51  ....■ 

52  (52.01-52.10 
52(52.1019-Enc> 

•53-59  

60(60.1-End) 
60  (Apps)  .... 

61-62  

63  (63.1-«3.599' 
63  (63.600-63.1 
63(63.1200 

64-71   

72-80  

81-85  

86  (86.1-86.599f99) 


-Encl 
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IX. 


stock  Numbar 


Price      ReviaionlMa 


TMIe 


Stock  NumtMr 


— <r 

Price 


.  (869-050-00098-9) 63.00 

.  (869-050-00099-7) 25.00 

'.  (869-048-00098-4) 58.00 

.  (869-048-00099»a)  55.00 

,  (869-048-0010O-0) 45.00 

(869-048-00101-8) 21.00 

,  (869-048-00102-6) 58.00 

.  (869-048-00103-4) 35.00 

(869-048-00104-2) 58.00 

(869-048-00105-1) 42.00 

,(869-050-00108-0) 30.00 

.  (869-048-00107-7) 47.00 

.  (869-048-00108-5) 59.00 

,  (869-048-00109-3) 56.00 

(869-048-00110-7) 47.00 

(869-048-00111-5) 56.00 

(869-048-00112-3) 35.00 

(869-048-00113-1) 60.00 

15.00 

19.00 

18.00 

,  (869-048-001 14-0) 56.00 

(869-048-00115-8) 60.00 

(869-04^-001 16-6) 47.00 

.(869-O4M)0117-4) 37.00 

(869-048-00118-2) 44.00 

.  (869-048-001 19-1) 46.00 


(869-048-00120-4) 47.00 

(869-048-00121-2) 60.00 

.  (869-048-00122-1) 47.00 

.(869-048-00123-9) 45.00 

.(869-048-00124-7) 43.00 

.(869-048-00125-5) 59.00 

.(869-048-00126-3) 10.00 

.(869-048-00127-1) 36.00 

.(869-048-00128-0) 35.00 

.(869-048-00129-8) 58.00 

.(869-048-00130-1) 47.00 

.(869-048-00131-0) 57.00 

.(869-048-00132-8) 58.00 

.(869-048-00133-6) 40.00 


(869-048-00134-4) 57.00 

(869-04*-00135-2) 40.00 

8) (869-048-00136-1) 55.00 

(869-048-00137-9) 58.00 

(869-050-00140-3) 31.00 

(869-048-00139-5) 56.00 

(869-048-00140-9) 51.00 

(869-048-00141-7) 38.00 

(869-048-00142-5) 56.00 

99)  (869-048-00143-3) 46.00 

(869-048-00144-1) 61.00 

(869-048-00145-0) 29.00 

(869-048-00146-8) 59.00 

(869-048-00147-6) 47.00 

(869-048-00148-4) 52.00 


Apr. 
AfX. 

July 
July 

•July 
July 
July 
July 

July 

•July 
July 
July 
July 

July 
July 
July 

July 
July 

2  July 
2  July 
2  July 
July 
July 
July 
July 
July 
July 

July 
July 
July 

July 
July 
July 

'July 

July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 

•July 
July 
July 
July 
July 
July 
July 
July 

«July 


2003 
2003 

2002 
2002 

2002 
2002 
2002 
2002 

2002 

2002 
2003 
2002 
2002 

2002 
2002 
2002 


2002 
2002 

1984 
1984 
1984 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 
2002 

2002 

2002 
2002 
2002 

2002 


2002 
2002 

2002 

2002 
2002 
2002 
2002 
2003 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


86  (86.600-l-£nd)  (869-048-00149-2) 47.00 

87-99  (869-048-00150-6) 57.00 

100-135 (869-048-00151-4) 42.00 

136-149 (869-048-00152-2) 58.00 

150-189 (869-048-00153-1) 47.00 

190-259 (869-048-00154-9) 37.00 

260-265 (869-048-00155-7) 47.00 

266-299 (869-048-00 156-5) 47.00 

300-399 (869-048-00157-3) 43.00 

400^24 (869-048-00158-1) 54.00 

425-699 (869-048-00159-0) 59.00 

700-789 (869-048-00160-3) 58.00 

790-£nd  (869-048-00161-1) 45.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1,1-11  to  Appendix,  2  (2  Resen/ed) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9 , 13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-048-00162-0) 23.00 

101  (869-048-00163-8) 43.00 

102-200 (869-048-00164-6) 41.00 

201-£nd  (869-048-00165-4) 24.00 

42  Parte: 

1-399  (869-048-00166-2) 56.00 

400-429 (869-O48-00167-1) 59.00 

430-£nd  (869-048-00168-9) 61.00 

43  Parte: 

1-999  (869-048-00169-7) 47.00 

1000-end  (869-048-00170-1) 59.00 

44  (869-048-00171-9) 47.00 

45  Parte: 

1-199  (869-048-00172-7) 57.00 

20(M99 (869-048-00173-5) 31.00 

500-1 199 (869-048-00174-3) 47.00 

l200-£nd (869-048-00175-1) 57.00 

46  Parte: 

1-40  (869-048-00176-0) 44.00 

41-69  (869-048-00177-8) 37.00 

70-89  (869-048-00178-6) 14.00 

90-139 (869-048-00179-4) 42.00 

140-155 (869-048-00180-8) 24.00 

156-165 (869-048-00181-6) 31.00 

166-199 (869-048-00182-4) 44.00 

200-499 (869-048-00183-2) 37.00 

500-End  (869-048-00184-1) 24.00 

47  Parte: 

0-19  (869-048-00185-9) 57.00 

20-39  (869-048-00186-7) 45.00 

40-69  (869-048-00187-5) 36.00 

70-79  (869-048-00188-3) 58.00 

80-End  (869-048-00189-1) 57.00 

48  Chapters: 

1  (Ports  1-51)  (869-048-00190-5) 59.00 

1  (Ports  52-99)  (869-048-00191-3) 47.00 

2  (Ports  201-299)  (869-048-00192-1)  53.00 

3-6  (869-048-00193-0) 30.00 

7-14  (869-048-00194-8) 47.00 

15-28  (869-048-00195-6) 55.00 

29-End  (869-048-00196-4) 38.00 

49  Parte: 

1-99  (869-048-00197-2) 56.00 

100-185 (869-048-00198-1) 60.00 

186-199 (869-048-00199-9)  18.00 

200-399 (869-048-00200-6) 61.00 


Revision  Date 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


Title 


Stock  Number 


July 
July 
July 
July 
July 
July 
Jdy 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

iJuly 

3  July 

July 

July 

July 

July 

Oct. 
(Dct. 
Oct. 

Oct. 
Oct. 

Oct. 

Oct. 

'Oct. 

Oct. 

Oct. 


Oct. 

Oct. 

Oct. 

Oct. 
'Oct. 
'Oct. 

Oct. 

Oct. 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
'Oct. 

Oct. 
Oct. 
Oct. 
Oct. 


1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2002 
2002 
2002 
2002 

2002 
2002 
2002 

2002 
2002 

2002 

2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 
2002 
2002 
2002 

2002 
2002 
2002 
2002 


400-999 „ (869-048-0020M) 

1000-1 199  (869-048-00202-2) 

1200-End (869-048-00203-1) 

50  Parte: 

1-17  (869-048-00204-9) 

18-199 (869-048-00205-7) 

200-599 (869-048-00206-5) 

600-End  (869-048-00207-3)  . 

CFR  Index  ond  Findings 
Aids _ (869-050-00048-2)  . 


Price 

Revision  Dale 

61.00 
25.00 
30.00 

Oct. 
Oct. 
Oct. 

1,2002 

,2nn? 

,2002 

60.00 
40.00 
38.00 
58.00 

Oct. 
Oct. 
Oct. 
Oct. 

,211117 
,2002 
.2UU2 

59.00       Jon.  1,2003 


Complete  2003  CFR  set J, 195.00 

Microfiche  CFR  Edition: 

Subscription  (moiled  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  maiing)  298.00 

Complete  set  (one-time  making)  _ 290.00 


2003 

2003 
2003 
2002 

2001 


'  Because  TiHe  3  is  an  annual  compilation,  Ms  volume  and  al  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

*lhe  Juhr  1.  1985  edition  of  32  Cft  Parts  1-189  contains  a  note  only  for 
Ports  1-39  inc*jsive.  For  ttie  full  text  of  the  Defense  Acquisition  Uegutotions 
in  Parts  1-39,  consult  the  three  CFR  volunnes  issued  as  of  July  I,  1984,  containing 
tttosepols. 

'The  July  1,  1985  edrfion  of  41  CFR  Chapters  1-100  contains  a  note  only 
tor  Chapters  !  fo  49  mckjsive.  For  the  fuB  text  of  procurement  regukrtons 
in  Chapters  1  to  49,  consult  the  eleven  CfK  vohimes  Issued  as  of  July  1, 
1984  containing  tt>ose  chapters. 

'Uo  amendments  to  this  volume  were  pronnilgated  during  Ihe  period  January 
1,  2002,  through  January  1,  2003.  The  CI*  volume  issued  as  of  Jonuary  1, 
2002  should  be  retained. 

*No  amendments  to  this  volume  were  promulgated  dumg  the  period  AprI 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

'No  amendnr>ents  to  this  volume  were  promulgated  during  tt>e  period  July 
1,  2000,  through  July  I,  2001.  The  CFR  volume  issued  as  of  Jufy  1,  2000  should 
t>e  retained. 

•No  omerxlments  to  ttw  volume  were  promulgated  during  tt)e  period  July 
1,  2001,  througti  July  1,  2002.  The  CFR  volume  issued  as  of  July  1,  2001  should 
be  retained. 

'No  amendments  to  ttws  volume  were  promulgated  during  ttie  period  October 
1,  2001,  through  October  1,  2002.  The  CFR  volume  issued  as  of  October  I, 
2001  should  be  retaned. 


Now  Available  Online 

through  ^   ' 

GPO  Access 

A  Service  of  the  U.S.  Government  Printing  Office 

Federal  Register 

updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
nfKxiem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  softwaire.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 

Voice:  (202)  5 12-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rcv.«23) 
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Public  Papers 
of  the 
Presidents 
oftlie 
United  States 

William  J.  Clinton 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) .$74.00 

1998  ^ 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n) $63.00 

2000-2001 

(Book  ni)    $75.00 

George  W.  Bush 

2001 

(Book  I) $70.00 
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Mail  order  to: 

Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 
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Order  Now! 


The  United  States  Government  Manual 
200^003 

As  iie  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  ofBcials  of  the  agencies 
egislative,  judicial,  and  executive  branches.  It  also 
information  on  quasi-official  agencies  and  inter- 
organizations  in  which  the  United  States  particfpates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 

who  to  I  contact  about  a  subject  of  particular  concern  is  each 

agencyts  "Sources  of  Information"  section,  which  provides 

addres^s  and  telephone  numbers  for  use  in  obtaining  specifics 

on  consumer  activities,  contracts  and  grants,  employment, 

publications  and  films,  and  many  other  areas  of  citizen 

interest  The  Manual  also  includes  comprehensive  name  and 

agency(subject  indexes. 
I 
Of  significant  historical  interest  is  Appendix  B,  which  lists 

the  agencies  and  fimctions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 


The 
Reg 


iste  r, 


Manual  is  published  by  the  Office  of  the  Federal 
',  National  Archives  and  Records  Administration. 


$49  per  copy 


Superintendent  of  Documents  Publicatioiis  Order  Form 


PIOUCATICM*  •  Pe«0OCALS  •  aECTRONC  PnOOUCTS 
Order  Pfnowing  Cod6 

♦7917 


Charge  your  order.  I^^El^S^ 

H'a  Easy!  ^^W  OHHl 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


me 


copies  of  The  United  States  Government  Manual  2002/2(X)3, 


I 1  Y.  cjS,  please  send 

S/T 1 069-000-00145-9  at  $49  ($68.60  foreign)  each. 

s 

Total  co^t  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 


Company 


}r  personal  name 


Additional 


Street  addi  ess 


City,  State 


(Please  type  or  print) 


address/attention  line 


CH  VISA       n  MasterCard  Account 


EX]-n 


ZIP  code 


Daytime  ppone  including  area  code 

Purchase  <irder  number  (optional) 

YES     NO 

M«y  wemBkeyournaDieteklRssavalaUeloodMrinalen?      [^  |     | 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  signature  9/02 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

President!^ 
Documents 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


Weekly  Compilation  of 

Presidential 
Documents 


m\ 


'•'««<M««»»^ 


Monday,  lanuary  13,  1907 
Volunw  33— Number  2 
Page7-ta 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Superintendent  of  Documents  Subscription  Order  Form 


Ordef  Processing  Code: 

*  5420 


Charge  your  order. 
It's  Easy! 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 

I — I  Yli«^,  please  enter one  year  subscriptions- for  the  Weekly  Compilation  of  Presidential  Documents  (PD)  so  1  can 

keep  up  to  date  on  Presidential  activities. 

EH  $151.00  First  Class  Mail         d   $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $  — : Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I I  GPO  Deposit  Account 

n  VISA 


D 


-D 


MasterCard  Account 


Street  address 


City,  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  make  your  name/address  availaMe  to  other  maflers?     | |  | | 


YES    NO 


Authorizing  signature  voo 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


Wduld  you  like 
to  know. . . 

if  any(  changes  have  been  nnade  to  the 
Codeiof  Federal  Regulations  or  what 
docu(nents  have  been  published  in  the 
Fedeiial  Register  without  reading  the 
Fedeial  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  af  CFR  Sections  Affected),  the 
Fede/ja/  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

Tfe  LSA  (List  of  CFR  Sections  Affected) 
isjdesigned  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 

tions  published  In  ttie  Federal  Register. 

I  LSA  is  issued  monthly  in  cumulative  form. 

lies  indicate  ttie  nature  of  the  changes— 

ch  as  revised,  removed,  or  corrected. 
$45  per  year. 

Federal  Register  Index 

Ttie  index,  covering  the  contents  of  the 
diily  Federal  Register,  is  issued  monttily  In 
cimulative  form.  Entries  are  carried 
pi  imanly  under  the  names  of  the  Issuing 
a)  lencies.  Significant  subjects  are  carried 
a!  cross-references. 
$  0  p>er  year. 


A  \nding  aid  is  included  in  each  publication  which  lists 

al  Register  page  numbers  with  the  date  of  publication 
7  the  Federal  Register. 


Superintendent  of  Documents  Subscription  Order  Form 


OnMr  Proo  ssing  Co<)e: 


*54 

D 


YlllfS,  enter  the  following  indicated  subscriptions  for  one  year 

_  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
—  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 
It's  Easyl 

.    To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


The  tot  J  cost  of  my  order  is  $ 

"Memai  ional  customers  please  add  25%. 


-.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Compan  >  or  personal  name 


(Please  type  or  prim) 


Addition;  J  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I     I  GPO  Deposit  Account 


-D 


Street  ad  iess 


I     I  VISA       LJ  MasterCard  Account 


City,  Stal :,  ZIP  code 


Daytime 


]honc  including  area  code 


Thank  you  for 
your  order! 

(Credit  card  expiration  date) 

Authorizing  Signature 


.lOWl 


Purchaselorder  number  (optibnal) 

YES     NO 

VbQT  we  riake  your  name^Mldressavaflable  to  Other  maDers?      | |  | | 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  37 1 954,  Pittsburgh,  PA  1 5250-7954 


^ 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
,  prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  yoiu-  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  Uie  siMwn  date. 


:  AEB    SMITH212J 

•  JOHN   SMITH 

:  212  MAIN  STREET 

:  FORESTVILLE  MD  20704 


:DEC97RI 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  date. 


AFRryi  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


/•••■ 

DEC97R1 


•••••••••••••••••••••••••*••••••■••••••••••••••••••••• 


To  be  sure  that  your  service^  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
wiU  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington. 
DC  20402-9373. 

t 

To  inquire  about  yoar  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Order  ProcMa^  Coda: 

*5468 


Superintendent  of  Documents  Subscriptioo  Order  Form 

Ctmrga  your  ofdar.  ^ 
It's  Easyl 

[D  YES,  entennysubsCTiption(s)  as  follows:  '     To  fax  your  orders  (202)  512-2250 

Pbone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  <iJi(y  on/y  (FRDO),  at  S699  each  per  year. 


The  total  cost  of  my  order  is  $     

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


aty,  State,  ZIP  code 


Daytnne  phone  including  area  code 


Purchase  order  number  (optional) 
Mtny  wtwitiBtyn 


YES     NO 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Supenntendent  of  Documents 

LJ  GPO  Deposit  Account        Q 
CH  VISA       CD  MasteiCard  Account 

I  M   I   I   I   I  I   I  I  I   I   M 


n 


-n 


(Credit  card  expiration  date) 


Thankyoufor 
your  order! 


Authorizing  signature  ii 

Mail  To:  Sup^intendent  of  Documents 

P.O.  Box  371954.  Pittsbureh.  PA  1S2SO-7QS4 


Public  Laws 


108th  Congress 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  108th  Congress. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents. 
U.S.  Governnnent  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http:/A«ww.access.gpo.gov/nara1/riara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 


On)*r  ProcM  ling  Cod* 

*6216 

I I  Y  1(S,  enter  my  $ubscripdon(s)  as  follows: 


Charge  your  order. 
H'8  Easyl 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  108th  Congress  for  $285  per  subscription. 


The  tola 


cost  of  my  order  is  $ 


Intemati  onal  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company 


or  persona]  name 


(Please  type  or  print) 


Additiona 


address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

LJ  GPO  Deposit  Account 


-D 


Street  add  ess 


I    I  VISA       LJ  MasterCard  Account 


City,  Stat< ,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  [  hone  including  area  code 


Purchase 
May  we 


I  trder  number  (optional) 

^  YES  NO 

yoMT  nmtip/artriress  awiaMe  to  other  niiifcr<?     | |  | | 


Authorizing  signature  2X)3 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


